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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  F^ederal 
Register.  National  Archives  and  Records  Administration, 
Washington.  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch   15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  dot:uments  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  dav  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  onUne  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  serCce  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2.  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Ekx  um^nt  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Renter  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov.  or  bv  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais. 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess©gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S699.  or  S764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
SIO.OO  for  each  group  ofpages  as  actually  bound:  or  S2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  plea.se  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 
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Actuaries,  Joint  Board  for  Enroilment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Advisory  Council  on  Historic  Preservation 

See  Historic  Preservation,  Advisory  Council 

Agency  for  International  Development 

PROPOSED  RULES 

Semi-annual  agenda,  75143-75146 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Rural  Utilities  Service 

PROPOSED  RULES 

Semi-annual  Agenda,  74273-74362 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  commenf  request,  72899-72900 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Yadkin  Valley.  NC.  72834-72840 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horse  importation  quarantine  facilities;  stall  reservations, 
72827-72830 

Architectural  and  Transportation  Barriers  Compliance 
Board 

PROPOSED  RULES 

Semi-annual  agenda,  75147-75150 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Medicare  &  Medicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Chemical  Safety  and  Hazard  investigation  Board 

PROPOSED  RULES 

Administrative  investigations;  transcripts  of  witness 
testimony,  72890-72892 

Civil  Rights  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  75151-75152 

NOTICES 

Meetings;  Sunshine  Act,  72914 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Boston  Captain  of  the  Port  Zone,  Hubline  Project;  safety 
and  security  zones.  72840-72842 

Commerce  Department 

See  Foreign-Trade  Zones  Board 
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See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

PROPOSED  RULES 

Semi-annual  agenda,  74363-74434 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES  f 

Cotton,  wool,  and  man-made  textiles: 
Cambodia.  72921-72922 
Columbia,  72922 

Hong  Kong,  72922-72923,  i 

Philippines,  72923 
Sri  Lanka,  72923-72924 
Taiwan,  72924-72925 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  75489-75495 

Community  Development  Financial  Institutions  Fund 

NOTICES  ^ 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  73007-73008 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  75497-75507 

Corporation  for  National  and  Community  Service 

PROPOSED  RULES 

Semi-annual  agenda,  75153-75158 

Court  Services  and  Offender  Supervision  Agency  for  ttie 
District  of  Columbia 

PROPOSED  RULES 

Semi-annual  agenda,  75159-75163 

Defense  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Semi-annual  agenda,  75475-75487 
Semi-annual  agenda,  74435-74463 

Education  Department 

PROPOSED  RULES 

Semi-annual  agenda,  74465-74472 
NOT»CES 

Ag(  ncv  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  72925- 
72926 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Liberty  Sportswear.  Inc..  et  al.,  729:j4 

Mikan  Group,  Inc.,  et  al.,  72974 

Nortel  Networks  et  al.,  72974-72975 

RFS  Ecusta,  72975 

Wheland  Automotive  Industries,  72975 

"Wrought  Washer  Manufacturing  Co.  et  al.,  72975-72977 
NAFTA  transitional  adjustment  assistance: 

Dana  Corp..  72977 


■ni 


FpHpral  Roister/ Vol.  67.  No,  236 /Monday,  December  9,  2002 / Contents 


Federal  Register / Vol.  67.  No.  236 /Monday,  December  9,  2002 / Contents 


rv 


Federal  Register/ Vol.  67,  No.  236 /Monday,  December  9.  2002 / Contents 


Nortel  Networks  Corp.,  72977 
Nortel  Networks  et  al.,  72977-72978 
Saturn  Electronics  and  Engineering.  Inc.  et  al..  72978- 
72981 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 

Semi-annual  agenda,  74473-74490 
NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Los  Alamos  National  Laboratory.  NM.  72926 

Environmental  Protection  Agency 

RULES     . 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  72842-72844 
Indiana.  72844-72846  . 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Carboxin.  72846-72854 
Toxic  substances: 

Significant  new  uses — 
Perfluoroalkyl  sulfonates.  72854-72867 
Water  supply: 
National  primary  drinking  water  r^ulations— 
Public  notification,  consumer  confidence  report,  and 
primacy  rules;  minor  revisions;  correction,  7301 1 

PROPOSED  RULES 

Air  pollutants,  hazardous:  national  emission  standards: 
Case-by-case  determinations  under  Clean  Air  Act,  etc.. 
72875-72888 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  72874 
Indiana.  72874-72875 
Semi-annual  Agenda.  75167-75317 
Superfund  program: 

National  oil  and  hazardous  substances  contingency     . 
plan — 
National  priorities  list  update.  72888-72890 
NOTKES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  72942-72943 
Pesticide  registration,  cancellation,  etc.: 

Diazinon,  72943-72946 
Water  pollution  control: 
Clean  Water  Act— 
Napa  State  Hospital.  CA;  administrative  complaint; 
civil  penalty;  comment  request.  72946 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

Semi-annual  agenda.  75319-75321 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Farm  Credit  Administration 

PROPOSED  RULES 

Semi-annual  agenda.  75509-75515 

Farm  Credit  System  Insurance  Corporation 

PROPOSED  RULES 

Semi-annual  agenda.  75517-75518 


Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Fuel  tank  system  safety  assessments.  72830-72834 

Federal  Communications  Commission 

PROPOSED  RULES 

Semi-annual  agenda.  75519-75571 
NOTICES 

Common  carrier  services: 
Wireless  telecommunications  services — 
700  MHz  band  licenses  auction;  reserve  prices, 
minimum  opening  bides  and  other  auction 
procedures,  comment  request,  72946-72951 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Semi-annual  agenda.  75573-75579 
Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Semi-annual  agenda,  75323-75330 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipelines — 
Business  practice  standards,  72870-72874 

Semi-annual  agenda,  75581-75587 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Camden  Cogen.  L.P..  et  al..  72937-72938 
PJM  Interconnection.  L.L.C..  et  al..  72938-72940 

Hydroelectric  applications.  7294C>-72942 

Applications,  hearings,  determinations,  etc.: 
Alliance  Pipeline  L.P.,  72926-72927 
ANR  Pipeline  Co..  72927 
CMS  Trunkline  Gas  Co.,  LLC.  72927-72928 
Colorado  Interstate  Gas  Co.,  72928-72929 
Consolidated  Edison  Co.  of  New  York.  Inc..  et  al.,  72929 
El  Paso  Natural  Gas  Co..  72929-72930 
Energy  Development  Corp.  et  al.,  72930    ^ 
Garden  Banks  Gas  Pipeline,  LLC,  72930-72931 
High  Island  Offshore  System,  L.L.C.,  72931 
Michigan  Gas  Storage  Co..  72931 
New  England  Power  Pool.  72931-72932 
Northern  Natural  Gas  Co..  72932 
Panhandle  Eastern  Pipe  Line  Co..  72932 
Petal  Gas  Storage.  L.L.C.,  72932-72933 
Public  Utilities  Commission  of  the  State  of  California  et 

al.,  72933 
Sea  Robin  Pipeline  Co.,  72933 
Southern  Natural  Gas  Co.,  72933-72934 
Tennessee  Gas  Pipeline  Co..  72934-72935 
Texas  Gas  Transmission  Corp.,  72935 
Transcontinental  Gas  Pipe  Line  Corp.,  72935 
Williams  Gas  Pipelines  Central.  Inc.,  72935-72937 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Sanders  and  Flathead  Counties,  MT,  73004-73005 

Federal  Housing  Enterprise  Oversight  Office 

PROPOSED  RULES 

Semi-annual  agenda.  75381-75384 
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Federal  Housing  Finance  Board 

PROPOSED  RULES 

Semi-annual  agenda,  75589-75592 

Federal  Maritime  Commission  \ 

PROPOSED  RULES  \ 

Semi-armual  agenda,  75593-75596 

Federal  Mediation  and  Conciliation  Service 

PROPOSED  RULES 

Semi-annual  agenda,  75331-75333 

Federal  Reserve  System 

PROPOSED  RULES 

Semi-annual  agenda,  75597-75608 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  72951-72953 

Reporting  and  recordkeeping  requirements,  72953-72956 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  72956 

Formations,  acquisitions,  and  mergers,  72956-^72957 
National  Communications  System: 

National  Security/Emergency  Preparedness 

telecommunications  sponsorship  criteria,  72957- 
72962 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  72962-72963 

Federal  Trade  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  75609-75616 

Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Bruneau  hot  springsnail,  72967 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Carbolite  Foods,  Inc.,  72963 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Improving  the  recall  process;  technical  conference, 
72900-72901 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 

Hyundai  Motor  Manufacturing;  motor  vehicles,  72914 
California,  72914-72915 
Pennsylvania 
Sony  Technology  Center;  television  manufacturing 
facility,  72915-72916 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Beaverhead-Deerlodge  National  Forest,  MT,  72901-72902 
Deerlodge  National  Forest,  MT,  72902-72903 
Stanislaus  National  Forest,  CA,  72903-72904 


General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Semi-annual  agenda,  75475-75487- 
Semi-annual  agenda,  75335-75347 

Government  Ethics  Office 

PROPOSEb  RULES 

Semi-annual  agenda,  75385-75393 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Public  Health  Service 
PROPOSED  RULES  " 

Semi-aimual  agenda,  74491-74547 

>1istoric  Preservation,  Advisory  Council 

PROPOSED  RULES  '  ' 

Semi-annual  agenda,  75141-75142 

Housing  and  Urban  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 

PROPOSED  RULES 

Semi-annual  agenda,  74549-74579 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gamblii^: 

Assiniboine  and  Sioux  Tribes  of  Fort  Peck  Reservation, 
MT,  72967 

Quinault  Indian  Nation,  WA,  72967-72968 

Seneca  Nation  of  Indians,  NY.  72968 

Inspector  General  Office,  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Medicare  and  medicaid  beneficiaries;  civil  monetary 

penalty  prohibition,  72892-72894 
Medicare  and  State  healthcare  programs;  fraud  and  abuse: 
Civil  monetary  penalty  exception;  supplemental 
insurance  and  medigap  premiums;  withdrawal, 
,     72896-72898  ♦ 

Safe  harbor  and  special  fraud  alerts,  72894-72896 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Jndian  Gaming  Commission 

PROPOSED  RULES 

Seqti-annual  agenda,  74583-74656 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  73008-73009 
Meetings: 
Area  1  Taxpayer  Advocacy  Panel,  73009 
Area  2  Taxpayer  Advocacy  Panel,  73009 
Earned  Income  Tax  Credit  Issue  Committee  Taxpayer 

Advocacy  Panel,  73009-73010 
Multilingual  Initiative  Issue  Committee  Taxpayer 
Advocacy  Panel,  73010 
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International  Trade  Administration 

NOTICES 
Antidumping: 
Cut-to-length  jcarbon  steel  quality  plate  from— 

Ukraine.  72916-72917 
Stainless  steel  sheet  and  strip  in  coils  from— 
Korea.  72917-72918 
Countervailing  duties: 
Durum  wheat  and  hard  red  spring  wheat  from— 
Canada,  72918-72919 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee.  72899 


Justice  Department 

PROPOSED  RULES 

Semi-annual  agenda. 


74657-74747 


Labor  Department 

See  Emplovment  and  Training  Administration 

PROPOSED  RULES 

Semi-annual  agenda,  74749-74785 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Phoenix  South  Resource  Management  Plan,  AZ,  72968- 
72969 
Meetings: 

Resource  Advisory  Councils — 
Npttheast  California.  72969 
Public  land  orders: 

California,  72969 

Colorado.  72969-72970 

Wyoming,  72970 
Realty  actions;  sales,  leases,  etc.: 

California,  72970-72971 

New  Mexico.  72971 
Recreation  management  restrictions,  etc.: 

Yellowstone  Countv.  MT:  firearms  target  shooting 
emergency  closure,  72971-72972 

Management  and  Budget  Office 

PROPOSED  RULES 

Semi-annual  agenda.  75395-75397 

NOTICES 

Defense  Health  System  medical  and  dental  care.  FY  2003 
costs;  rates  regarding  recoverv'  from  tortiously  liable 
third  party.  72987 
Federal  Activities  Inventory  Reform  Act  of  1998; 
implementation: 
Agency  Inventories  of  Activities  that  are  and  are  not     . 
Inherently  Governmental;  availability.  72987-72988 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  72972-72974 

Morris  K.  Udali  Scholarship  and  Excellence  In  National 
Environmental  Policy  Foundation 

PROPOSED  RULES 

Semi-aimual  agenda.  75349-75350 


National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Semi-annual  agenda.  75475-75487  , 

Semi-annual  agenda.  75351-75355 

National  Archives  and  Records  Administration 

PROPOSED  RULES 

Semi-annual  agenda.  75357-75363 

National  Credit  Union  Administration 

PROPOSED  RULES 

Semi-annual  agenda.  75617-75623 

National  Foundation  on  the  Arts  and  the  Humanities 

PROPOSED  RULES 

Semi-annual  agenda: 
Institute  of  Museum  and  Library  Services.  75365-75368 
National  Endowment  for  the  Arts,  75369-75371 
National  Endowment  for  the  Humanities.  75373-75376 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  73005-73006 

National  indiantSliming  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  75625-75629 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  72964 
National  Institute  of  Nursing  Research,  72963-72964 
National  Institute  on  Drug  Abuse,  72964 
Scientific  Review  Center,  72964-72965 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
BrianGate,  Inc.,  72965 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 

Atlantic  surf  clam  and  ocean  quahog,  72867-72868 
NOTICES 

Environmental  statements;  availability,  etc.: 
Bowhead  whale  impact  of  subsistence  quota  .  2003 — 
2007.  72919-72920 

National  Science  Foundation 

PROPOSED  RULES 

Semi-annual  agenda.  75377-75379 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  72981-72982 

Neight>orhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  72982 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Semi-annual  agenda.  75631-75644 
NOTICES 

Environmental  statements;  availability,  etc.: 
Carolina  Power  &  Light  Co..  72983-72984 
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TXU  Generation  Co.,  LP.  72984^72985 

Westinghouse  Electric  Co.  LLC.  72985-72987 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices;  correction,  72987 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp..  72982-72983 

Maine  Yankee  Atomic  Power  Co.,  72983 

Office  of  Federal  Housing  Enterprise  Over^ght 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Patent  and  Trademaric  Office 

NOTICES 

Meetings: 
Technological  protection  systems  for  digitized 

copyrighted  works;  comment  request  and  hearings, 
72920-72921 

Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda,  75419-75422 

Pension  Benefit  Guaranty  Corporation 

PROPOSED  RULES 

Semi-annual  agenda,  75423-75426 

Personnel  Management  Office 

PROPOSED  RULES 

Semi-annual  agenda,  75399-75417 

Presidio  Trust 

PROPOSED  RULES 

Semi-annual  agenda,  75427-75429 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

National  Toxicology  Program: 
Center  for  Evaluation  of  Risks  to  Human  Reproduction- 
Ethylene  glycol  and  propylene  glycol;  expert  panel 
evaluation.  72965-72967 

Railroad  Retirement  Board 

PROPOSED  RULES 

Semi-annual  agenda,  75431-75435 

Regulatory  Information  Service  Center 

PROPOSED  RULES 

Introduction  to  Regulatory  Plan  and  Unified  Agenda  of 

Federal  Regulatory  and  Deregulatory  Actions.  74049- 

74056 

Rural  Utilities  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
High  energy  cost  rural  commimities,  72904-72914 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  75645-75668 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  72988-72990 
Chicago  Stock  Exchange.  Inc.,  72990-72993 


National  Association  of  Securities  Dealers.  Inc..  72993 
Selective  Service  System 

PROPOSED  RUtES 

Semi-annual  agenda.  75437-75438 

Small  Business  Administration 

PROPOSED  RULES 

Semi-annual  agenda,  75439-75449 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  73003-73004 
Disaster  loan  areas: 

Louisiana,  73004 

Social  Security  Administration 

PROPOSED  RULES 

Semi-annual  agenda,  75451-75470 

State  Department 

PROPOSED  RULES 

Semi-annual  agenda,  74787-74798  '  • 

NOTICES 

Foreign  terrorists  and  teirorist  organizations;  designation: 
Kurdistan  Workers'  Party,  73004 
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Surface  Transportation  Board 

PROPOSED  RULES 

Semi-annual  agenda,  75669-75672 
NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co..  73006-73007     • 

Tennessee  Valley  Auttiority 

PROPOSED  RULES 

Semi-annual  agenda,  75471-75473 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration  . 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

PROPOSED  RULES 

Computer  reservation  systems,  carrier-owned;  expiration 
date  extension.  7286^-72870 

Semi-annual  agenda,  74799-74990 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weeldy  receipts,  73004 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
73004 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Community  Development  Financial  Institutions  Fund 

See  Internal  Revenue  Service 

PROPOSED  RULES 

Semi-annual  agenda.  74991-75111 

Veterans  Affairs  Department 

PROPOSED  RULES 

Semi-annual  agenda,  75113-75139  c= 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  (Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 
[Docket  No.  02-024-1] 

Stall  Reservations  at  Import 
Quarantine  Facilities 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUIMIMARY:  We  are  amending  the 
regulations  regarding  the  importation  of 
horses  into  the  United  States  by 
requiring  persons  who  cancel . 
reservations  for  stall  space  at  import 
quarantine  facilities  to  notify  us  earlier 
and  by  increasing  the  fee  for  canceling 
reservations.  Under  the  new  fee 
structure,  persons  who  cancel  a 
reservation  at  least  30  business  days 
prior  to  the  reservation  date  will  be 
charged  25  percent  of  the  reservation 
fee;  persons  who  cancel  a  reservation  15 
to  29  business  days  prior  to  the 
reservation  date  will  be  charged  50 
percent  of  the  reservation  fee;  and 
persons  who  cancel  a  reservation  less 
than  15  business  days  prior  to  the 
reservation  date  will  forfeit  100  percent 
of  the  reservation  fee.  We  are  taking  this 
action  to  discourage  importers  from 
reserving  space  that  they  fRay  not  use 
and  canceling  when  it  is  too  late  for 
others  to  use  the  space.  We  believe  this 
action  will  improve  the  occupancy  rate 
of  stall  space,  and,  therefore,  the 
efficiency  of  import  quarantine 
facilities. 

DATES:  This  interim  rule  is  effective 
December  9,  2002.  We  will  consider  all 
comments  that  we  receive  on  or  before 
February  7,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 


by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-024-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-024-1 .  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-024-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
.before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wwwMphis.  usda  .gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Andrea  Morgan,  Staff  Veterinarian, 
National  Center  for  Import  and  Export.    " 
Technical  Trade  Services,  VS,  APHIS, 
4700  River  Road  Unit  39,  Riverdale.  MD 
20737-1231;  (301)  734-8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  93 
restrict  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  to  prevent  the 
introduction  of  communicable  animal 
diseases.  Subpart  C — Horses  (§§93.300 
through  93.326,  referred  to  below  as  the 
regulations),  regulates  the  importation 
of  horses  into  the  United  States.  Section 
93.304  of  the  regulations  contains, 
among  other  things,  specific  provisions 
for  reservation  fees  for  space  at* 
quarantine  facilities  maintained  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS). 

Under  the  current  regulations  in 
§  93.304(a)(3),  the  importer  or  importer's 
agent  must  pay  or  ensure  payment  of  a 


reservation  fee  for  each  lot  of  horses  to 
be  quarantined  in  a  facility  maintained 
by  APHIS.  The  reservation  fee  is  100 
percent  of  the  cost  of  providing  care,    * 
feed,  and  handling  during  quarantine,  as 
estimated  by  the  quarantine  facility's 
veterinarian  in  charge.  Any  reservation 
fee  will  be  forfeited  if  the  importer  or  _ 
the  importer's  agent  fails  to  present  for 
entry,  within  24  hours  following  the 
designated  time  of  arrival,  the  horse  or 
horses  for  which  the  reservation  was 
made.  However,  a  reservation  fee  will 
not  be  forfeited  if  written  notice  of 
cancellation  from  the  importer  or  the 
importer's  agent  is  received  by  the  office 
of  the  veterinarian  in  charge  of  the 
quarantine  facility  during  regular 
business  hours  (8:00  a.m.  to  4:30  p.m. 
(local  time)  Monday  through  Friday, 
excluding  holidays)  no  later  than  5 
business  days  prior  to  the  beginning  of 
the  time  of  importation  as  specified  in 
the  import  permit  or  as  arranged  with 
the  veterinarian  in  charge  of  the 
qu^antine  facility  if  no  import  permit  is 
required.  When  a  reservation  is 
canceled,  a  S40  cancellation  fee  is 
charged. 

Recently,  stall  space  for  imported 
horses  at  the  United  States  Department 
"of  Agriculture  (USDA)  quarantine 
facilities  has  been  in  high  demand. 
Importers  or  their  agents  can  sometimes 
expect  to  wait  up  to  2  to  4  months  to 
obtain  stall  space.  Some  importers  or 
their  agents  have  been  making 
speculative  reservations  far  in  advance 
of  the  projected  date  of  arrival  of  the 
imported  horses,  and  then  canceling 
those  reservations  with  5  business  days 
notice  if  they  have  no  horses  to  import. 
While  5  business  days'  notice  is  what  is 
required  under  the  regulations  to  avoid 
forfeiture  of  the-total  reservation  lee, 
this  period  does  not  allow  sufficient 
time  to  offer  the  canceled  space  to  other 
prospective  importers.  Five  business 
days  also  does  not  allow  sufficient  time 
for  another  importer  who  might  be  able 
to  make  use  of  the  available  stall  space 
to  make  the  necessary  arrangements  for 
importing  horses.  We  believe  the 
current  cancellation  fee  does  not 
provide  sufficient  deterrent  against 
speculative  reservations  and  does  not 
recover  the  fixed  cost  associated  with 
operating  quarantine  facilities  when 
stall  space  goes  unused. 

Therefore,  we  are  amending  the 
regulations  to  establish  a  graduated  fee 
schedule  for  cancellations.  Under  this 
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schedule,  the  fee  depends  on  when  the 
reservations  are  canceled  prior  to  the 
reservation  date.  Persons  who  cancel  a 
reservation  30  business  days  or  more 
prior  to  the  reservation  date  will  be 
charged  25  percent  of  the  reser\ation 
fee.  Persons  who  cancel  a  reservation  15 
to  29  business  days  prior  to  the 
reservation  will  be  charged  50  percent 
of  the  reservation  fee.  Persons  who 
cancel  a  reservation  less  than  15 
business  days  prior  to  the  reservation 
date  will  forfeit  100  percenttof  the 
reservation  fee.  Y_ 

We  believe  that  a  cancellation  fee  of 
100  percent  of  the  reservation  fee  is 
appropriate  when  a  cancellation  occurs 
less  than  15  days  prior  to  the  expected 
date  of  arrival  because  it  is  rarely 
possible  to  find  other  horses  to  take  the 
space  in  that  short  a  time.  It  takes  at 
least  15  days  to  prepare  a  horse  for 
importation  into  the  United  States. 
Brokers  are  required  to  have  certain 
diagnostic  tests  performed  on  their 
horses  and  these  tests  must  be  processed 
at  National  Veterinary  Services 
Laboratories.  The  reduced  cancellation 
fees  for  more  notice  reflects  the 
increased  likelihood  of  the  space  being 
filled. 

We  are  taking  this  action  to 
discourage  importers  from  reserving 
space  they  may  not  use  and  cancelling 
when  it  is  too  late  for  others  to  use  the 
space.  We  believe  this  action  will 
improve  the  occupancy  rate  of  stall 
space,  and.  therefore,  the  efficiency  of 
the  quarantine  facilities.  Furthermore, 
the  increased  cancellation  fee  will 
recover  a  larger  portion  of  the  fixed 
costs  associated  with  operating 
quarantine  facilities  when  stall  space 
goes  unused. 

Alternatives  Considered 

We  considered  an  alternative  in 
which  APHIS  would  refund  brokers 
their  cancellation  fee  if  we  were  able  to 
fill  the  stall  space  with  other  horses.  We 
also  considered  charging  a  set 
cancellation  fee  greater  than  $40  per 
reservation  regardless  of  when  notice  is 
provided.  We  are  not  adopting  these 
alternatives  for  the  following  reasons: 

As  noted,  it  is  generally  not  feasible 
to  fill  spaces  canceled  within  15  days. 
In  cases  where  cancellation  occurs  15  or 
more  days  in  advance,  we  may  be  able 
to  fill  the  space.  However,  a  refund 
procedure  would  be  very  complex  due 
to  the  nature  of  scheduling  shipments 
and  arranging  stall  space.  There  are 
times  when  an  entire  shipment  of  20 


horses  may  be  canceled  and  we  may  be 
able  to  fill  only  10  of  those  slots.  There 
may  also  be  times  when  the  space  that 
becomes  available  may  be  inappropriate 
for  a  new  shipment  due  to  size  or 
location  of  the  newly  available  stalls.  In 
addition,  we  do  not  have  the  staffing  or 
infrastructure  to  track  and  control 
refunds,  especially  refunds  that  must  be 
prorated  because  there  would  not  be  an 
even  exchange.  We  also  were  concerned 
that  providing  refunds  would  mean  that 
the  fees  would  lio  longer  be  a  deterrent 
to  canceling  stall  space  for  brokers  who 
can  arrange  for  another  importer  to  fill 
their  canceled  space.  Such  arrangements 
also  could  limit  which  brokers  might 
have  an  opportunity  to  use  the  stall 
space. 

Regarding  the  other  alternative,  which 
would  set  a  flat  fee  of  above  $40.  we 
decided  instead  to  establish  a  graduated 
fee  schedule  for  cancellations.  Under 
this  schedule,  the  fee  would  depend  on 
when  the  reservations  were  canceled 
prior  to  the  reservation  date,  therefore, 
there  would  be  a  greater  deterrent  to 
cancelling  reservations  close  to  the 
reservation  date,  while  the  lower 
cancellation  fees  for  more  notice  reflects 
the  increased  likelihood,  but  no 
certainty,  of  the  space  being  filled. 

Immediate  Action 

Immediate  action  is  necessary  to 
discourage  importers  from  reserving 
space  that  they  may  not  use  and 
canceling  when  it  is  too  late  for  others 
to  use  the  space.  APHIS  put  a  freeze  on 
taking  reservations  for  stall  space  from 
importers  until  this  issue  is  resolved. 
Because  we  wish  to  resume  taking  stall 
space  reservations  at  these  facilities  by 
December  2002,  it  is  important  to  make 
this  action  effective  as  quickly  as 
possible.  Under  these  circumstances, 
the  Administrator  has  determined  that 
prior  notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 


Executive  Order  12866  and  Regulatory 
Flexibility  Aqt 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  regulations 
regarding  the  importation  of  horses  into 
the  United  States  by  requiring  persons 
who  cancel  reservations  for  stall  space 
at  import  quarantine  facilities  to  notify 
us  earlier  and  by  increasing  the  fee  for 
canceling  reservations.  Under  the  new 
fee  structure,  persons  who  cancel  a 
reservation  at  least  30  business  days 
prior  to  the  reservation  date  will  be 
charged  25  percent  of  the  reservation 
fee;  persons  who  cancel  a  reservation  15 
to  29  business  days  prior  to  the 
reservation  date  will  be  charged  50 
percent  of  the  reservation  fee;  and 
persons  who  cancel  a  reservation  less 
than  15  business  days  prior  to  the 
reservation  date  will  forfeit  100  percent 
of  the  reservation  fee.  We  are  taking  this 
action  to  discourage  importers  from 
reserving  space  that  they  may  not  use 
and  canceling  when  it  is  too  late  for 
others  to  use  the  space.  We  believe  this 
action  will  improve  the  occupancy  rate 
of  stall  space,  and  therefore  the 
efficiency  of  import  quarantine  • 
facilities. 

In  1999.  the  U.S.  horse  industry 
directly  produced  goods  and  services  of 
$25.3  billion  and  had  a  total  economic 
impact  of  $112.1  billion  on  the  U.S. 
gross  domestic  product. ^  Racing, 
showing,  and  recreation  each 
contributed  more  than  25  perpent  to  the 
total  value  of  goods  and  services 
produced  by  the  industry.  Activities 
related  to  the  horse  industry  generated 
approximately  $1.9  billion  in  tax 
revenues,  most  of  which  were  generated 
in  States  where  parimutuel  betting  was 
allowed.^ 

The  horses  quarantined  at  USDA's 
New  York  and  Florida  quarantine 
facilities  include  horses  that-ate- valued 
at  up  to  $1  million.  The  average  value 
of  these  horses  in  2001  was  $10,400  per 
horse.  The  number  and  total  value  of 
horses  imported  into  the  United  States 
has  been  increasing  over  the  last  8  years 
(table  1). 


•  American  Horse  Counci,  2000  House  Industry 
Statistics. 

'  American  Horse  Council,  the  Economic  Impact 
of  the  U.S.  Horse  Industr>,  Executive  Summary, 
Washington.  DC  January  2000. 
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Table  1  .—All  Horse  Import  Values  and  Quantities 

(Harmonized  Schedule  Code  0101) 


Value  .... 
Quantity 


1993 


1999 


_L 


2001 


$61,000,000 
20,725 


$326,000,000 
31,758 


$31§.000.000 
37,836 


Source:  World  Trade  Atlas.  United  States— General  Imports— Customs  Value. 

Due  to  this  increase  in  imported  horses  and  the  limited  space  available  at  USDA  horse  quarantine  facilities,  it  is  important 
that  reservation  space  be  fully  utilized. 

Horses  are  quarantined  at  a  USDA  facility  for  either  3  or  7  days  before  being  cleared.  European  horses  are  quarantined 
for  3  days;  South  American  and  Caribbean  horses  are  quarantined  for  7  days.  The  user  fee  for  a  3-day  quarantine  is  $792 
per  horse.  The  user  fee  for  a  7-day  quarantine  is  $1 .556  per  horse  (Table  2). 

Table  2.— Current  Stall  Fees  for  Imported  Horses 


Equine  stall 
daily  user  fee 


1st  through  3rd  day  (tee  per  day)  

4th  through  7th  day  (fee  per  day)  

8th  and  subsequent  days  (fee  per  day  

Daily  user  fee  Oct.  1,  2002-Sept  30,  2003  (9  CFR  130.7). 


S264 
191 
162 


Eighty  to  ninety  percent  of  the 
quarantine  reservations  cancelled  5 
business  days  before  a  reservation  are 
not  refilled.  The  5-day  period  does  not 
allow  sufficient  time  to  find  a 
replacement.  The  USDA  quarantine 
facilities  in  Florida  and  New  York  each 
lose  approximately  $q00.000-$470,000 
each  year  in  forgone  user  fees.  In 
addition,  the  horse  industry  as  a  whole 
incurs  additional  costs  through  delays 
in  being  able  to  import  horses.  The 
result  is  fewer  imports  than  would 
otherwise  occur. 

The  current  practice  of  charging  $40 
for  a  cancellation  allows  horse  brokers 
to  reserve  stall  space  even  before 


securing  clients  for  the  space.  Brokers 
with  significant  capital  resourc  s  may 
make  several  reservations  and  simply 
forfeit  the  $40  reservation  fees  if  a  client 
is  not  found  to  fill  them.  This  practice 
of  reserving  stall  space  before  securing 
a  client  has  led  to  stall  reservations 
being  bartered  on  the  open  market  even 
though  the  program  receives  Federal 
funding.  Some  brokers  have  complained 
that  a  $40  reservation  fee  is  not  an 
effective  deterrent  to  prevent  brokers 
from  reserving  stall  space  before  a  client 
is  found. 

The  graduated  fee  schedule  for 
canceled  reservations  will  provide 
greater  deterrence  against  late 


cancellations.  Under  a  graduated  fee 
schedule,  brokers  and  horse  owners  will 
lose  25  percent  of  the  reservation  fee  if 
they  cancel  at  least  30  days  prior  to  the 
reservation.  Thirty  days  notice  will 
provide  opportunity  for  APHIS  to  refill 
the  stall  space.  Brokers  and  horse 
owners  who  cancel  15-29  days  prior  to 
the  reservation  will  lose  50  percent  of 
the  reservation  fee.  Brokers  and  horse 
owners  who  cancel  less  than  15  days 
prior  to  the  reservation  will  be  charged 
100  percent  of  the  reservation  fee  due  to 
the  insufficient  time  to  refill  the  stall 
space  (Table  3).^ 


Table  3.— Graduated  Reservation  Fees. 


Economic  Efiforts  on  Small  Entities 

Increasing  the  cancellation  fee  and  the 
time-period  required  for  cancellation 
has  potential  to  affect  both  horse  owTiers 
and  brokers.  Horse  brokers  who  cancel 
space  will  incur  additional  cancellation 
fees.  While  the  cost  of  cancellations  will 
most  likely  be  borne  by  the  horse 
owners,  the  effects  on  those  owners 


should  be  minimal  compared  to  the 
high  values  of  the  horses  being 
quarantined.'* 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12988 


This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 


■>  While  most  equines  undergo  a  3  or  7  day 
quarantine,  the  new  graduated  fee  schedule  will 
apply  to  all  quarantine  periods  for  which  user  fees 
are  charged  under  9  CFR  130.2.  Calculations  of 
graduated  foe  schedule:  (GF)  =  ((a*d)+(b'd)+(c*d]) 
*  Z.  where  a  =  1st  through  3rd  day  (fee  per  day) 


S264.  b  =  4th  through  7th  day  (fee  per  day)  S191. 
c  =  8th  and  subsequent  days  (fee  per  day)  S162.  d 
=  number  of  days,  and  Z  =  percentage  determined 
from  the  cancellation  date  prior  to  stall  reservation 
25%  .  50%  .  and  100%. 


'*  SBA  lists  horse  owners  as  small  if  they  have  less 
than  5750.000  per  head  in  reven'ie  (NAICS  112920). 
Census  information  is  not  available  for  individual 
horse  ownera;  sales. 
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retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  9  CFR  Part  93 

Animal  diseases.  Imports.  Livestock. 
Poultry  and  poultry  prbducts. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  93  as  follows: 


PART  93-4MPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622,  8303.  8306-6308, 
8310.  8313.  and  8315:  21  U.S.C.  136  and 
136a;  31  U.S.C.  9701:  7  CFR  2.22.  2.80,  and 
371.4. 

2.  Section  93.304  is  amended  by 
revising  paragraphs  (a)(3)(iv)  and 
(a)(3)(vi).  and  by  adding  a  new 
paragraph  (a)(3)(vii)  to  read  as  follows: 

§  93.304    Import  permits  for  horses  from 
regions  affected  with  CEM  and  for  horse 
specimens  for  diagnostic  purposes; 
reservation  fees  for  space  at  quarantine 
facilities  maintained  by  APHIS. 

(a)*   *   * 


Cancellation  date 


30  or  more  days  t)etore  the  scheduled  reservation  date  ... 

15-29  days  before  the  scheduled  reservation  date 

Less  than  15  days  tjefore  the  scheduled  resen/ation  date 


(3)*   *   * 

(iv)  Any  reservation  fee  shall  be 
forfeited  if  the  importer  or  the 
importer's  agent  fails  to  present  for 
entry,  within  24  hoiu^s  following  the 
designated  time  of  arrival,  the  horse  for 
which  the  reservation  was  made:  Except 
that  a  reservation  fee  shall  not  be 
forfeited  if  the  Administrator 
determines  that  services,  other  than 
provided  by  carriers,  necessary  for  the 
importation  of  the  horses  within  the 
required  period  are  unavailable  because 
of  unforeseen  circumstances  as 
determined  by  the  Administrator  (such 
as  the  closing  of  an  airport  due  to 
inclement  weather  or  the  unavailability 
of  the  reserved  space  due  to  the 
extension  of  another  quarantine). 
***** 

(vi)  If  a  reservation  is  canceled,  the 
importer  or  the  importer's  agent  will  be 
charged  a  fee  according  to  the  following 
schedule:  / 


Fee 


25  percent  of  the  reservation  fee. 
50  percent  of  the  reservation  fee. 
100  percent  of  the  reservation  fee. 


(vii)  If  the  reservation  fee  was  ensured 
by  a  letter  of  credit,  the  Department  will 
draw  the  amount  of  the  cancellation  fee 
against  the  letter  of  credit  unless  the 
cancellation  fee  is  otherwise  paid  at 
least  3  days  prior  to  the  expiration  date 
of  the  letter  of  credit. 
«        *        *        *        * 

Done  in  Washington.  DC,  this  4th  day  of 
December  2002. 
Peter  Fernandez. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
|FR  Doc.  02-31009  Filed  12-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21,  91, 121, 125,  and  129 

[Docket  No.  FAA-1 999-641 1 ;  Amendment 
Nos.  21-82.  91-272. 121-285, 125-140,  129- 
35,  Special  Federal  Aviation  Regulation  fto. 
88-1]      ' 

RIN  2120-AG62 

Extsnsion  of  Compliance  Times  for 
Fuel  Tank  System  Safety  Assessments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  final  rule  extends  the 
compliance  deadline  for  supplemental 
type  certificate  holders  to  complete 
safety  assessments  of  their  fuel  tank 
systems,  and  any  system  that  may  affect 
the  fuel  tank  system,  and  to  develop 
design  changes  and  maintenance 
programs  needed  to  correct  unsafe 
conditions.  It  also  extends  the 
compliance  time  for  the  affected 
operators  to  incorporate  instructions  for 
maintenance  and  inspection  of  the  fuel 
tank  system  into  their  maintenande  or 
inspection  programs.  This  action  is 
needed  to  allow  supplemental  type 
certificate  holders  additional  time  to 
■complete  their  compliance  submittals 
using  a  newly  identified  method  of 
completing  their  safety  assessments  and 
identifying  corrective  actions  without 
acquiring  information  from  the  type 
certificate  holders.  Because  the 
operators  are  dependent  upon  the 
supplemental  certificate  holders  for 
showing  compliance  with  the  operating 
rules,  this  rule  allows  them  the  same 
time  extension. 

DATES:  This  final  rule  is  effective 
December  9,  2002.  Comments  must  be 
submitted  on  or  before  February  7.  2003. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation.  Room 
Plaza  401.  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-1 999- 


6411  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addra«sed.  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  ^evel  of  the  NASSIF 
Buildinc  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dostert.  Transport  Airplane 
Directorate.  Propulsion/Mechanical 
Systems  Branch.  ANM-112.  Federal 
Aviation  Administration.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2132. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
.   Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134. 
February  26, 1979),  however,  provide 
that,  to  the  maximimi  extent  possible. 


CJabmI      D«k«no4dkr 
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operating  administrations  for  the  DOT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly,  the 
FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  this  amendment.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  amendment,  explain  the  reason  for 
any  recommended  changes,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  conunents. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
Weport  simunarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date.  If 
you  wish  to  review  the  docket  in 
person,  go  to  the  address  in  the 
ADDRESSES  section. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
This  final  rule  may  be  amended  in  light 
of  the  comments  received. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
amendment,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number    . 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  to  you. 

Availability  of  Final  Rule 

You  can  get  an  electronic  copy  of  this 
final  rule  using  the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
[h  ttp :// dms.dot.gov/ search) . 

(2)  On  the  search  page,  typing  in  the 
last  four  digits  of  the  Docket  niunber 
shown  at  the  beginning  of  this  final  rule, 
and  clicking  on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  clicking  on  the 
final  rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:/ 
wvny.faa.gov/avr/armhome.htm,  or  the 
Government  Printing  Office's  Web  page 
at  http://www.access.gpo.gov/su_docs/ 
aces/acesl  40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 


identify  the  amendment  ntunber  or 
docket  number  of  this  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fainiess  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Any  small  entity  that  has  a  question 
regarding  this  document  may  contact 
their  local  FAA  official,  or  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT.  You  can  find  out  more  about 
SBREFA  on  the  Internet  at.  http:// 
www.faa.gov/avT/arm/sbTefa.htm.  For 
more  information  on  SBREFA,  e-mail  us 
at  9-AWA-SBBEFA@faa.gov. 

Background 

Amendment  25-102  and  SFAB  88 

Following  the  1996  TWA  faUO 
accident,  which  was  caused  by  an 
explosion  in  the  center  wing  fiiel  tank, 
the  FAA  issued  regulations  to  establish 
several  new  transport  airplane  fuel  tank 
safety  requirements  (66  HI  23086.  May 
7,  2001).  The  final  rule,  which  was 
effective  Jime  6,  2001.  included: 

1.  Amendment  21-78  (SFAR  88) 
which  requires  type  certificate  (TC)  and 
supplemental  type  certificate  (STC) 
holders  to: 

•  Conduct  a  revalidation  of  the  fuel 
tank  system  designs  on  the  existing  fleet 
of  transport  category  airplanes  carrying 
30  or  more  passengers  or  a  payload  of 
7,500  lbs.  or  more; 

•  Develop  all  design  changes  required 
to  demonstrate  they  meet  the  new 
ignition  prevention  requirements;  and 

•  Develop  fuel  tank  maintenance  and 
inspection  instructions, 

2.  Amendments  91-266,  121-282, 
125-36,  and  129-30,  which  require 
certain  operators  to  incorporate  FAA- 
approved  fuel  tank  maintenance  and 
inspection  requirements  into  their 
maintenancaorjnspection  programs, 
and 

3.  Amendment  25-102.  which  adopts 
new  airworthiness  standards  for  future 
designs  to  impose  ignition  prevention 
design  and  maintenance  requirements 
(§  25.981(a)  &  (b)  and  paragraph  H25.4 
of  appendix  H),  and  fuel  tank 
flammability  requirements  (§  25.981(c)). 

Amendment  to  SFAB  88  To  Allow 
Equivalent  Safety  Findings 

On  September  10,  2002.  the  FAA 
amended  SFAR  88  by  incorporating 
provisions  into  the  rule  that  allow  for 
findings  of  equivalent  safety 
(Amendment  21-82,  67  FR  67490).  This 
amendment  added  a  paiagraph  that 


allows  the  FAA  to  approve  a  type 
certificate  holder's  required  submission 
based  on  a  finding  that  it  provides  an 
equivalent  level  of  safety  to  full 
compliance  with  the  SFAR.  SFAR  88  is 
a  part  21  rule  which  did  not  provide 
certificate  holders  the  ability  to  make 
compliance  findings  based  upon  a 
finding  of  equivalent  safety,  as  is 
available  when  making  findings  of 
compliance  with  part  25  for  new  or 
amended  type  certificates.  Therefore, 
Amendment  21-82  provides  a  "level 
playing  field"  between  pending 
applicants  and  current  holders  of  TCs. 
It  also  allows  applicants  to  propose 
other  means  to  achieve  the  safety  goals, 
of  the  SFAR  such  as  flammability 
reduction  using  polyurethane  foam  or 
nitrogen  inerting. 

Discussion  of  SFAB  88  and  This 
Amendment 

SFAR  88  requires  that  holders  of  type 
certificates  and  supplemental  type 
certificates  review  the  designs  of  fuel 
tank  systems  of  large  transport  category 
airplanes,  and  develop  design  changes 
and  maintenance  and  inspection 
programs  based  on  the  findings  of  those 

^-nrviews.  The  reviews  are  conducted 

'     using  the  ignition  prevention 

requirements  that  were  adopted  for  new 
or  amended  type  designs  in  §  25.981. 
Reports  documenting  compliance  must 
be  submitted  to  the  FAA  by  December 
6,  2002. 

When  the  SFAR  was  written,  the  FAA 
believed  that,  to  the  extent  that  STC 
holders  would  be  dependent  upon  the 
TC  holders  for  the  iniormation  needed 
to  show  compliance  with  the  SFAR,  this 
information  would  be  available  either 
from  the  original  certification  data  or 
through  business  agreements  with  the 
TC  holders.  For  a  variety  of  reasons,  this 
information  has  generally  not  been 
made  available  to  the  STC  holders. 

Since  issuance  of  SFAR  88,  we  have 
gained  experience  and  now  recognize 
that  STC  holders  can  show  compliance 
without  access  to  data  from  the  TC 
holders.  On  August  27.  2002.  about  3 
months  prior  to  the  compliance  date  for 
the  SFAR,  we  conducted  a  seminar  in 
Chicago  with  STC  holders  where 
methods  for  showing  compliance 
without  TC  data  were  presented. 
(Presentations  frvm  this  seminar  can  be 
accessed  at  the  following  Web  site: 
http://www.faa.gov/certification/ 
aircrdft/sfar88/index.htm).  These 
methods  allow  STC  holders  to  conduct 
the  safety  assessment  of  their  STC  up  to 
the  interface  with  the  TC  holder's 
design,  and  to  define  service 
information  (Iwth  maintenance 
instructions  and  design  changes)  needed 
to  correct  any  deficiencies  identified  in 
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the  assessment.  For  all  safety  issues 
associated  with  the  interface  between 
the  STC  and  the  TC  holder's  design,  the 
STC  holder  can  reference  the  design 
configuration  control  limitations 
defined  by  the  TC  holder,  which  will  be 
sufficient  to  address  these  issues. 
Until  the  August  seminar,  STC 
holders  did  not  have  access  to  this 
information  regarding  a  means  of 
compliance  that  is  not  dependent  on 
access  to  TC  holder  data.  Because  of  the 
widespread  belief  that  access  to  these 
data  was  necessary,  many  STC  holders 
had  not  made  significant  progress  in 
assessing  their  designs.  A  six-month 
extension  of  the  compliance  time  for 
STC  holders  will  allow  them  to 
complete  their  compliance  submittals 
using  the  method  described  above.  This 
amendment  therefore  provides  an 
extension  of  six  months  for  STC  holders 
to  the  compliance  time  of  December  6, 
2002,  specified  in  SFAR  88. 
It  should  be  noted  that  the 
compliance  deadline  is  not  being 
extended  for  TC  holders;  and  we  expect 
them  to  comply  by  the  original 
deadline.  As  noted  previously. 
Amendment  21-82  allows  TC  holders  to 
use  factors  providing  an  equivalent  level 
of  safety  in  complying  with  SFAR  88. 
Under  this  provision,  some  TC  holders 
have  expressed  an  intention  to  provide 
fuel  tank  inerting  systems  as  an 
alternative  to  some  design  changes  that 
would  otherwise  be  necessary  to 
eliminate  ignition  sources.  Because 
these  inerting  systems  involve  new 
technology,  the  TC  holders  have 
indicated  that  they  will  not  be  able  to 
complete  the  design  changes  by  the 
deadline.  Given  the  potential  safety 
benefits  of  these  systems,  we  have  stated 
that  a  short  delay  in  providing  these 
design  changes  may  be  acceptable  for  a 
finding  of  equivalent  safety,  provided 
that  the  TC  holders  otherwise  comply 
with  SFAR  88's  system  safety 
assessment  and  maintenance  program 
requirements  by  the  December  6,  2002, 
deadline. 

Operators  are  dependent  upon  STC 
holders  for  showing  compliance  with 
the  operating  rules  (parts  91.  121,  125, 
and  129)  that  require  development  of  an 
approved  maintenance  program  by  June 
2004.  Therefore  this  rulemaking  would 
also  provide  a  six-month  extension  of 
the  compliance  times  for  these  rules. 
This  extension  will  also  enable 
operators  to  fully  address  any 
maintenance  program  changes 
associated  with  fuel  tank  inerting 
system  changes  that  TC  holders  may 
develop,  as  discussed  previously. 

Since  this  rule  simply  extends  the 
compliance  time  for  STC  holders  and 
operators,  it  should  not  result  in 


additional  costs  and  therefore  is  not 
considered  "significant"  for  purposes  of 
Executive  Order  12866,  DOT  Regulatory 
Policies  and  Procedures,  or  the 
Regulatory  Flexibility  Act,  and  it  does 
not  require  preparation  of  a  regulatory 
evaluation. 

Paperwork  Reduction  Act 

There  are  no  new  requirements  for 
information  collection  associated  with 
this  amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA    - 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Good  Cause  for  Immediate  Adoption 

Sections  553(b)(3)(B)  and  553(d)(3)  of 
the  Administrative  Procedures  Act 
(APA)  (5  U.S.C.  Sections  553(b)(3)(B) 
and  553(d)(3))  authorize  agencies  to 
dispense  with  certain  notice  procedures 
for  rules  when  they  find  "good  cause" 
to  do  so.  Under  section  553(b)(3)(B),  the 
requirements  of  notice  and  opportunity 
for  comment  do  not  apply  when  the 
agency  for  good  cause  finds  that  those 
procedures  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  Section  553(d)(3)  allows  an 
agency,  upon  finding  good  cause,  to 
make  a  rule  effective  immediately, 
thereby  avoiding  the  30-day  delayed 
effective  date  requirement  in  section 
553. 

In  the  context  of  the  APA, 
"impracticable"  means  that,  if  notice 
and  comment  procedures  are  followed, 
they  would  defeat  the  purpose  of  the 
rule.  As  explained  previously,  the 
purpose  of  this  final  rule  is  to  prevent 
a  large  number  of  STC  holders  from 
being  in  noncompliance  with  SFAR  88 
as  of  the  December  6.  2002.  deadline  by 
extending  this  deadline  by  six  months. 
There  is  no  way  we  could  issue  a  notice, 
receive  comments,  and  issue  a  final  rule 
before  then.  Therefore,  it  is 
"impracticable"  to  provide  notice  and 
opportunity  to  comment. 

This  final  rule  also  provides  a  six- 
month  extension  of  the  compliance  time 
for  the  operating  rules,  which  originally 
had  a  deadline  of  June  2004  (18  months 
after  the  deadline  for  SFAR  88).  The 
need  to  extend  this  deadline  results 
directly  froip  the  extension  for  STC 
holders.  We  acknowledged  in  the 
original  fuel  tank  safety  final  rule  that 
the  operators  are  heavily  dependent  on 


TC  and  STC  holders'  compliance,  and 
we  gave  the  operators  18  months  after 
the  SFAR  88  compliance  deadline  with 
the  understanding  that  they  would  need 
that  entire  time  to  develop  the 
maintenance  program  changes  required 
by  the  operating  rules.  Nothing  has 
occurred  to  make  us  reconsider  that 
decision,  so  the  extension  of  the  STC 
holder  deadline  necessitates  extending 
the  operating  rule  deadline,  as  well. 

Providing  notice  and  opportunity  to 
comment  on  this  extension  would  create 
uncertainty  for  the  operators  and  could 
be  highly  disruptive.  Since  it  is 
important  for  operators  to  be  able  to 
plan  their  compliance  activities,  and 
notice  and  comment  procedures  would 
make  this  impossible,  we  also  find  that 
providing  notice  and  opportunity  to 
comment  are  impracticable  for  the 
operating  rule  extension. 

For  the  same  reasons,  we  find  good 
cause  to  make  this  rule  effective 
immediately  upon  publication. 

Economic  Evaluation,  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation.) 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule  (1)  Is  not  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866  and  is  not  "significant"  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (2)  will  not  have  a 
significant  impact  on  a  substantial 


number  of  small  entities;  (3)  will  have 
little  effect  on  international  trade;  and 
(4)  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 

For  regulations  with  an  expected 
minimal  economic  impact,  the  above- 
specified  analyses  are  not  required.  The 
Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  the  proposed  regulation. 
The  FAA  has  determined  that  there  are 
minimal  costs  associated  with  this  final 
rule  and  the  safety  benefits 
contemplated  by  the  SFAR  will  still  be 
achieved.  Since  current  circumstances 
preclude  industry  from  meeting  the 
original  compliance  time,  a  6-month 
extension  will  impose  de  minimus 
economic  impact. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
w.ill.  the  agency  must  prepeire  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  If,  however,  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

This  action  simply  provides  a  six- 
month  extension  of  the  original 
compliance  times.  The  FAA  therefore 
expects  this  final  rule  to  impose  no  cost 
on  small  entities.  Consequently,  the 


FAA  certifies  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  urmecessary 
obstacles  to  the  foreign  conunerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  has  assessed 
the  potential  effect  of  this  final  rule  and 
has  determined  that  it  will  not  result  in 
additional  costs  to  supplemental  type 
certificate  holders  or  operators  and  will 
have  a  minimal  effect  on  international 
trade 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  die  effects  of  anv  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector.  Such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  final  rule  does  not  contain  such 
a  mandate;  therefore,  the  requirements 
of  Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  therefore 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Plain  English 

Executive  Order  12866  (58  FR  51735, 
Oct.  4,  1993)  requires  each  agency  to 
write  regulations  that  are  simple  and 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  these 
regulations  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 


•  Are  the  requirements  in  the 
regulation  clearly  stated? 

•  Does  the  regulation  contain 
technical  language  or  jargon  that       "* 
interferes  with  their  clarity? 

•  Would  the  regulation  be  easier  to 
understand  if  it  was  divided  into  more 
(but  shorter)  sections? 

•  Is  the  description  in  the  preamble 
helpful  in  understanding  the  regulation? 

Please  send  youi  comments  to  the 
address  specified  in  the  ADDRESSES 
section. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA    . 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D. 
appendix  4.  paragraph  4(j),  this  final 
rule  qualifies  for  a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  final  rule 
has  been  assessed  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA).  Pub.  L.  94-163.  as  amended  (42 
U.S.C.  6362).  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  final  rule 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR  Parts  21,91.  and  125 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  121  . 

Air  carriers.  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  129 

Air  carriers.  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  21,  91, 121,  125,  and  129 
of  Title  14,  Code  of  Federal  Regulations, 
as  follows: 

PART  21— CERTIRCATI'ON 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read: 

Authoritv:  42  U.S.C.  7572:  40105.  40113: 
44701-44702.  44707.  44709.  44711,  44713. 
44715. and  45303. 

2.  SFAR  No.  88-1  is  amended  by 
revising  the  introductory  text  of. 
paragraph  2  and  by  adding  a  new 
paragraph  2(e)  to  read  as  follows: 
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SFAR  No.  88— Fuel  Tank  System  Fault 
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2.  Compliance:  Each  type  certificate 
holder,  and  each  supplemental  type 
certificate  holder  of  a  modification  affecting 
the  airplane  fuel  tank  system,  must 
accomplish  the  foliowjng  within  the 
compliance  times  specified  in  paragraph  (e) 
of  this  section: 
**»**■ 

(e)  Each  type  certificate  holder  must 
comply  no  later  than  December  6.  2(X)2.  Or 
within  18  months  after  the  issuance  of  a  type 
certificate  for  which  application  was  filed 
before  June  6,  2001.  whichever  is  later;  and 
each  supplemental  type  certificate  holder  of 
a  modification  affecting  the  airplane  fuel  tank 
system  must  comply  no  later  than  June  6. 
2003ft)r  within  18  months  after  the  issuance 
of  a  sApplemental  type  certificate  for  which 
application  was  filed  before  June  6,  2001. 
whichever  is  later. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

3.  The  authority  citation  for  part  91 
continues  to  read: 

Authority:  49  U.S.C.  1301(7).  1303.  1344. 
1348. 1352-1355.  1401. 1421-1431. 1471. 
1472. 1502,  1510.  1522.  and  2121-2125; 
Articles  12.  29.  31.  and  32(a)  of  the 
(Convention  on  International  Civil  Aviation 
(61  Stat  1180);  42  U.S.C.  4321  et.  seq.;  E.O. 
11514;  49  use.  106(g)  (Revised  Pub.  L.  97- 
449.  January  21.  1983). 

4.  Amend  §91.410  by  revising  the 
first  sentence  of  paragraph  (b)  to  read  as 
follows: 

§  91 .41 0    Special  maintenance  program 
requirements. 

***** 

(b)  After  December  6.  2004.  no  person 
may  operate  a  turbine-powered 
transport  category  airplane  with  a  type 
certificate  issued  after  January  1. 1958, 
and  either  a  maximum  type  certificated 
passenger  capacity  of  30  or  more,  or  a 
maximum  type  certificated  payload 
capacity  of  7,500  pounds  or  more, 
unless  instructions  for  maintenance  and 
inspection  of  the  fuel  tanlc  system  are 
incorporated  into  its  inspection 
program.  •  *  * 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

5.  The  authority  citation  for  part  121 
continues  to  read: 

Authority:  49  U.S.C.  106(g).  40113.  40119. 
44101.  44701-44702,  44705.  44709-44711. 
44713.  44716-44717.  44722.  44901.  44903- 
44904.  44912.  46105. 

6.  Amend  §  121.370  by  revising  the 
first  sentence  of  paragraph  (b)  to  read  as 
follows: 


§  1 21 JSTO    Special  maintenance  program 
requirements. 

***** 

(b)  After  December  6.  2004,  no 
certificate  holder  may  operate  a  turbine- 
powered  transport  category  airplane 
with  a  type  certificate  issued  after 
January  1. 1958,  and  either  a  maximum 
type  certificated  passenger  capacity  of 
30  or  more,  or  a  maximum  type 
certificated  payload  capacity  of  7,500 
pounds  or  more,  unless  instructions  for 
maintenance  and  inspection  of  the  fuel 
tank  system  are  incorporated  in  its 
maintenance  program.  *   *   * 

PART  125-CERTIRCATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE;  AND  RULES 
GOVERNING  PERSONS  ON  BOARD 
SUCH  AIRCRAFT 

7.  The  authority  citation  for  part  125 
continues  to  read: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702. 44705. 44710-44711.  44713.  44716- 
44717.44722. 

8.  Amend  §  125.248  by  revising  the 
first  sentence  of  paragraph  (b)  to  read  as 
follows: 

§  1 25.248    Special  maintenance  program 
requirements. 

***** 

(b)  After  December  6.  2004,  no 
certificate  holder  may  operate  a  turbine- 
powered  transport  category  airplane 
with  a  type  certificate  issued  after 
January  1, 1958,  and  either  a  maximum 
type  certificated  passenger  capacity  of 
30  or  more,  or  a  maximum  type 
certificated  payload  capacity  of  7,500 
pounds  or  more  unless  instructions  for 
maintenance  and  inspection  of  the  fuel 
tank  system  are  incorporated  in  its 
inspection  program.  *   *   * 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

9.  The  authority  citation  for  part  129 
continues  to  read: 

Authority:  49  U.S.C.  106(g).  40104-40105. 
40113.  40119.  44701-44702,  44712,  44716- 
44717.  44722.  44901-44904.  44906. 

10.  Amend  §  129.32  by  revising  the 
first  sentence  of  paragraph  (b)  to  read  as 
follows: 

i  129.32    Special  maintenance  program 
requirements. 


(b)  For  tiu-bine-powered  transport 
category  airplanes  with  a  type  certificate 
issued  after  January  1, 1958,  and  either 
a  maximum  type  certificated  passenger 
capacity  of  30  or  more,  or  a  maximimi 
type  certificated  payload  capacity  of 
7,500  pounds  or  more,  no  later  than 
December  6,  2004,  the  program  required 
by  paragraph  (a)  of  this  section  must 
include  instructions  for  maintenance 

and  inspection  of  the  fuel  tank  systems. 

*   *   * 

Issued  in  Washington,  DC  on  December  3, 
2002. 

Marion  C.  Blakey, 
Administrator. 
[FR  Doc.  02-30997  Filed  12-4-02:  3:40  pmj 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  9 

[T.D.  No.  ATF-485;  Re:  Notice  No.  936] 

RIN  1512-AC82 

Yadkin  Valley  Viticultural  Arsa  (2001 R- 
88P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Treasury  decision:  final  rule. 

SUMMARY:  This  Treasury  decision 
establishes  the  Yadkin  Valley 
viticultural  area  in  North  Carolina.  The 
viticultiu-al  area  consists  of 
approximately  1,416,600  acres 
encompassing  all  of  Surry,  Wilkes,  and 
Yadkin  counties  and  portions  of  Stokes, 
Forsyth,  Davidson,  and  Davie  counties. 
EFFECTIVE  DATE:  Effective  on  February  7, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
DeVanney,  Regulations  Division.  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226;  telephone  202- 
927-8210. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

What  Is  ATF's  Authority  To  Establish  a 
Viticultural  Area? 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity  while  prohibiting  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATF) 


to  issue  regulations  to  carry  out  the 
Act's  provisions. 

Regulations  in  27  CFR  Part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  A 
list  of  approved  viticidtural  areas  is 
contained  in  27  CFR  Part  9,  American 
Viticultural  Areas. 

What  Is  the  Definition  of  an  American 
Viticultural  Area? 

Title  27  CFR  4.25a(e)(l)  defines  a 
viticultural  area  as  a  delimited  grape- 
growing  region  distinguishable  by 
geographical  features.  Viticultural 
features  such  as  soil,  climate,  elevation, 
topography,  etc.,  distinguish  it  from 
surrounding  areas. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Any  interested  person  may  petition 
ATF  to  establish  a  grape-growing  region 
as  a  viticultural  area.  "The  petition  must 
include: 

•  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/ or  nationally  known  as  referring  to 
the  area  specified  in  the  petition. 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition. 

•  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  that 
distinguish  the  proposed  area  from 
sujrroimding  areas. 

•  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  that  can  be  found  on 
United  States  Geological  Survey  (USGS) 
maps  of  the  largest  applicable  scale. 

•  A  copy  of  the  appropriate  USGS 
map(s)  widi  the  boundaries  prominently 
marked. 

Rulemaking  Proceeding 

Yadkin  Valley  Petition 

Ms.  Patricia  McRitchie  petitioned 
ATF,  on  behalf  of  Shelton  Vineyards, 
Inc.,  Dobson,  North  Carolina,  to 
establish  a  viticultural  area  within  the 
State  of  North  Carolina,  to  be  known  as 
"Yadkin  Valley."  The  petitioned 
viticultiual  area  encompassed  all  of 
Surry,  Wilkes,  and  Yadkin  counties  and 
portions  of  Stokes,  Forsyth,  and  Davie 
counties.  It  was  located  entirely  within 
the  Yadkin  River  watershed. 

The  area,  as  originally  proposed, 
covered  approximately  1 ,924  square 
miles  or  1,231,000  acres.  Within  these 
boundaries,  there  are  over  30  growers 
who  devote  approximately  350  acres  to 


the  cultivation  of  wine  grapes. 
Currently,  there  are  three  bonded 
wineries  in  the  petitioned  area,  with  at 
least  two  other  wineries  imder 
construction. 

Comments  to  Notice  of  Proposed 
Rulemaking 

ATF  published  a  Notice  of  Proposed 
Rulemaking,  Notice  No.  936,  in  the 
Federal  Register  on  February  7,  2002 
(67  FR  5756).  The  comment  period  for 
the  proposed  rule  closed  on  April  8, 
2002.  During  this  60-day  time  period, 
we  requested  comments  concerning  the 
proposed  Yadkin  Valley  viticultural 
area  &t)m  all  interested  persons.  ATF 
received  four  written  comments,  all  in 
favor  of  the  Yadkin  Valley  viticultural 
area's  establishment. 

AUiston  J.  Stubbs,  IV,  Cedar  Ridge 
Vineyards,  Reeds,  North  Carolina, 
sought  to  expand  the  petitioned  area's 
boundaries.  ATF  accepted  Mr.  Stubbs' 
expansion  proposal  based  on  the 
evidence  he  provided  to  support  his 
proposed  expansion. 

Mr.  David  Bradley  ^jresident  of  the 
Greater  Moimt  Airy   ihamberof 
Commerce,  submitied  a  comment  fully 
supporting  the  establishment  of  the 
Yadkin  Valley  viticultural  area,  but  he 
did  not  request  that  the  area  be 
expanded. 

Ken  Furr,  Albemarle,  North  Carolina, 
supported  a  Yadkin  Valley  viticultural 
area  with  larger  boundaries.  Mr.  Furr 
stated  that,  as  petitioned,  the  area's 
boimdaries  were  "much  too  exclusive." 
He  argued  that  the  entire  Yadkin  River 
basin  should  be  included  in  one 
viticultural  area.  His  primary  concern 
was  that  the  few  existing  vineyards  and 
"the  many  that  will  he  created  over  the 
next  20  years  will  be(disenfranchised 
and  deprived  of  a  marketing  mechanism 
that  they  deserve." 

State  Representative  Pryor  Gibson  of 
the  33rd  District  also  submitted 
comments  in  support  of  expanding  the 
proposed  Yadkin  Valley  area. 
Representative  Gibson  supported  the 
inclusion  of  "the  entirety  of  the  Yadkin 
River  Basin  to  include  Stanly, 
Montgomery,  and  any  other  counties, 
which  border  these  counties  to  the  east 
and  west  which  geographically  and 
climatically  would  include  areas 
conducive  to  the  grape  production." 

ATF  will  consider  an  expansion  of  a 
viticultural  area  when  the  appropriate 
supporting  evidence  is  furnished.  Mr. 
Furr  and  Representative  Gibson  did  not 
provide  the  detailed  evidence  required 
by  the  regulations  to  support  an 
expansion  of  the  boundaries  proposed 
in  Notice  No.  936  and,  therefore,  ATF  is 
unable  to  expand  the  Yadkin  Valley 
viticultiu^  area  based  on  these  two 


requests.  The  requirement!  for 
expanding  an  approved  area  are  the 
same  as  those  for  establishing  a  new 
area.  A  petitioner  must  include 
evidence  that  the  additional  land  is  also 
known  by  the  viticultural  area's  name, 
in  this  case  Yadkin  Valley,  and  has 
growing  conditions  similar  to  the  ones 
in  the  approved  area.  Any  interested 
person  may  petition  ATF  to  expand  the 
boundaries  of  an  existing  American 
viticultiu^  area.  See  the  section  titled 
What  is  Required  to  Establish  a 
Viticultural  Area?  listed  earlier  in  this 
final  rule. 

Comments  bom  Mr.  Allston  J.  Stubbs, 
IV,  submitted  on  behalf  of  Cedar  Ridge 
Vineyards,  Reeds,  North  Carolina, 
proposed  an  expansion  of  the  proposed 
area's  southern  boundcuy.  His  proposed 
expansion  added  a  portion  of  Davidson 
County  and  an  additional  area  in  Davie 
County.  Mr.  Stubbs  provided  data  and 
analyses,  including  climate, 
geographical,  and  name  evidence, 
supporting  his  proposal.  ATF  agrees 
that  this  proposed  expansion's 
characteristics  are  consistent  with  the 
original  petition's  area  and,  therefore, 
meet  the  regulatory  criteria  for  an 
American  viticidtural  area.  The  revised 
size  of  the  Yadkin  Valley  viticultural 
area  is  approximately  1,416,600  acres. 
The  final  rule  has  been  modified 
accordingly. 

Supporting  Evidence  Used  in  the  NPRM 

What  Name  Evidence  Has  Been 
Provided? 

The  viticultural  area  has  been  known 
as  the  Yadkin  Valley  since  pre-colonial 
times.  The  first  known  written  use  of 
the  name  Yadkin  (also  spelled  as 
Yattken  or  Yattkin)  was  in  1674  in  the 
writing  of  an  early  trader,  Abraham 
Wood,  whose  English  scouts  passed 
through  the  area  in  1673.  It  was  used  in 
reference  to  the  Native  American  tribe 
found  living  along  the  river  known  as 
the  Yadkin.  Subsequently,  the  name 
Yadkin  was  applied  to  many  natural 
featiu^s  and  man-made  structiu«s  in  the 
area.  In  fact,  the  only  references  to 
Yadkin  as  a  place  name  are  to  places 
located  in  North  Carolina:  the  Yadkin 
Valley,  the  Yadkin  River,  Yadkin 
County,  and  the  towns  of  Yadkin  Falls, 
Yadkin  College,  and  Yadkinville.  U  is 
also  used  to  name  businesses,  schools, 
and  organizations  located  in  the  State's 
northwestern  piedmont  region. 

There  is  rich  historical  and 
anthropological  evidence  of  settlement 
and  cultivation  in  the  Yadkin  Valley. 
Native  American  settlements  date  back 
to  approximately  500  B.C.  The  first  nop- 
Native  settlers,  die  Moravians,  arrived 
in  the  Yadkin  Valley  in  the  1740s.  They 
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originally  scouted  land  in  the  Blue 
Ridge  Mountains  near  Boone,  but  did 
not  find  a  satisfactory  site  for 
settlement.  The  Moravians  followed  the 
Yadkin  River  east,  finally  reaching  the 
three  forks  of  Muddy  Creek,  a  tributary 
of  the  Yadkin  River.  It  was  here  that  the 
Moravians  made  the  first  settlements  in 
what  are  now  Forsyth  and  Stokes 
counties.  The  settlements  were 
Bethabara.  established  in  1753,  and 
Bethania.  established  in  1759.  These 
early  settlers  were  meticulous 
recordkeepers  and  references  to  the 
Yadkin  Valley  can  be  found  in  their 
colonial  writings  as  well  as  in  later 
sources.  References  to  the  Yadkin  Valley 
can  also  be  found  in  histories  of  the 
region  during  the  American  Revolution 
and  the  Civil  War  periods. 

An  influx  of  settlers  who  farmed  the 
Valley's  rich  soil  characterized  the 
period  immediately  after  the  Civil  War. 
In  the  latter  part  of  the  19th  centur>-. 
cotton  and  tobacco  were  the  Valley's 
main  crops.  By  the  early  20th  century, 
the  change  to  tobacco  as  the  Valley's 
main  cash  crop  was  complete,  but  by 
the  centur\''s  close,  however,  the 
predominance  of  tobacco  growing  in  the 
northwest  piedmont  of  North  Carolina 
had  waned.  In  its  place  is  an  increased 
interest  in  grape  growing,  which  is 
rooted  in  pre-colonial  North  Carolina's 
history. 

An  article  titled  "N.C.  Winery 
History  "  (North  Carolina  Grape  Council 
website.  2/24/01,  hUp://wwv^:ncagr/ 
com/markets/commodit/horticul/  grape/ 
winehist.html.  states  that  the  first 
cultivated  wine  grape  in  the  United 
States  was  grown  in  North  Carolina.  The 
first  known  recorded  account  of  the 
Scuppernong  grape  in  North  Carolina  is 
found  in  the  logbook  of  explorer 
Giovanni  de  Verranzano.  He  wrote  in 
1524,  "Many  vines  growing  naturally 
there  (in  North  Carolina]  that  would  no 
doubt  yield  e.xcellent  wines." 

The  wine  industry  in  North  Carolina 
thrived  through  the  19th  and  20th 
centuries  until  prohibition.  At  that  time, 
the  industry,  which  was  centered  in  the 
eastern  pjirt  of  the'State.  was  based  on 
muscadine  wine. 

One  of  the  first  modem  major 
plantings  of  vinifera  grapes  in  North 
Carohna  occurred  in  1972,  when  lack 
Kroustalis  established  Westbend 
Vineyards,  located  in  the  Yadkin  Valley. 
According  to  "Carolina  Wine  Country," 
■■[t)he  vines  flourished  in  the  rich  soil 
of  the  Yadkin  River  Valley."  In  1988. 
Kroustalis  built  the  first  bonded  winery 
in  the  Yadkin  Valley.  Other  growers  in 
Yadkin  Valley  took  note  of  Westbend 
Vineyard's  success  with  vinifera  grapes 
and  followed  suit.  By  the  end  of  2000. 
over  350  acres  of  grapes  were  planted  in 


the  Yadkin  Valley.  The  North  Carolina 
Department  of  Agriculture  has 
recognized  this  area  as  a  "unique  and 
valuable  winegrowing  region." 

In  1999.  Shelton  Vineyards  began 
planting  200  acres  of  vinifera  grapes  on 
land  considered  perfectly  suited  to 
vinifera  grape  growing.  "The  following 
year.  Shelton  opened  a  state-of-the-art 
30.000  case  yvinery.  There  are  currently 
two  additional  wineries  under 
construction  in  the  viticultural  area,  and 
the  Yadkin  Valley  Wine  Grower's 
Cooperative  was  recently  incorporated. 

In  1999,  Surry  Community  College 
began  offering  continuing  education 
viticulture  courses.  Spurred  on  by  the 
tremendous  interest  in  grape  growing, 
the  College  initiated  a  two-year 
viticulture  program,  which  began  in  the 
fall  of  2000.  The  program  will  educate 
future  grape  growers  to  take  advantage 
of  the  favorable  growing  environment 
provided  by  the  Yadkin  Valley.  In 
December  of  2000,  the  Golden  Leaf 
Foundation  awarded  the  College  over 
$130,000  to  support  the  establishment 
of  a  demonstration  vineyard  and  winery' 
for  use  by  students  in  the  program. 

The  reference  materials  used  to 
prepare  this  petition  consistently 
included  all  of  Wilkes,  Surry,  and 
Yadkin  counties  in  the  Yadkin  Valley, 
as  well  as  portions  of  Stokes  and 
Forsyth  counties.  Davie  and  Iredell 
counties  were  also  commonly  included. 

What  Evidence  Relating  to  Geographical 
Features  Has  Been  Provided? 

Soil 

The  Yadkin  Valley  viticultural  area 
petition  included  a  report  by  Roger  J. 
Leah,  a  soil  scientist  with  the  Natural 
Resource  Conservation  Service,  United 
States  Department  of  Agriculture.  Mr. 
Leab  was  the  soil  survey  project  leader 
for  Surry  and  Stokes  counties,  and  is 
currently  the  project  leader  for 
Alamance  County.  He  compiled  his 
report  from  the  published  soil  surveys 
of  Wilkes,  Stokes,  Yadkin,  Davie,  and 
Forsvth  counties  and  the  data  collected 
for  the  soon-to-be-published  soil  siuT^ey 
of  Surry  County. 

The  soils  of  the  Yadkin  Valley 
viticultural  area  were  formed  mainly 
from  residuum  (saprolite)  weathered 
from  felsic  metamorphic  rocks  (gneisses, 
schists,  and  phyllites)  of  the  Blue  Ridge 
Geologic  Belt  and  the  Smith  River 
AUochothon  and  from  metamorphosed 
granitic  rocks  of  the  inner  Piedmont 
Belt.  The  extreme  southeastern  part  of 
the  area  was  formed  from  saprolite 
weathered  from  igneous  intrusive  rocks 
(granites,  gabbros,  and  diorites)  and 
some  gneisses  and  schists,  all  of  the 
Charlotte  Belt. 


Most  of  the  viticultural  area  is  in  the 
mesic  soil  temperature  regime,  which,  at 
a  depth  of  20  inches,  has  an  average 
annual  soil  temperature  of  47  to  59 
degrees  Fahrenheit.  The  extreme 
southeastern  part  of  the  area  is  in  the 
thermic  temperature  regime,  which  is  in 
the  59  to  72  degree  Fahrenheit  range. 

The  dominant  soil  series  formed  from 
residuum  in  the  mesic  area  are 
Fairview.  Clifford.  Woolwine.  Westfield, 
Rhodhiss,  and  Toast  soils.  The 
dominant  soil  series  formed  from 
residuum  in  the  thermic  area  are 
Pacolet,  Cecil.  Madison,  Appling,  and 
Wedowee  soils.  There  are  also  some 
large  areas  of  soils,  which  formed  in  old 
fluvial  sediments  of  high  stream 
terraces.  These  are  the  Braddock  series 
in  the  mesic  area  and  the  Masada. 
Hiwassee,  and  Wickham  series  in  the 
thermic  area.  These  soils  all  have  clayey 
or  fine-loamy  subsoils  with  good 
internal  structure  and  moderate 
permeability.  They  are  mostly  very  deep 
and  well  drained.  These  soils  are  acidic 
and  have  low  natural  fertility,  requiring 
a  well-structured  fertility  plan. 

The  soil  series  that  formed  in 
residuum  from  the  mafic  intrusive  rocks 
(gabbros  and  diorites),  which  occiu 
scattered  along  the  extreme  southeastern 
part  of  the  viticultural  area,  have 
slightly  better  natural  fertility.  However, 
they  have  subsoils  with  mixed 
mineralogy  clays.  The  Gaston  and 
Mecklenburg  series  have  moderate  or 
moderately  slow  permeability  and  are 
suitable  to  moderately  suitable  for 
viticulture.  However,  the  Enon  and 
Iredell  series  have  high  shrink-swell 
clayey  subsoils,  which  perch  water 
during  wet  periods  and  result  in  less 
than  desirable  internal  drainage. 

The  less  than  desirable,  high  shrink- 
swell  clayey  soils  are  more  abundant  to 
the  south  and  east  of  the  viticultural 
area.  The  Blue  Ridge  Mountains  are  to 
the  west  and  north  of  the  area.  The 
petitioner  states  that  these  limitations 
define  the  Yadkin  Valley  as  a  unique 
viticultural  area. 

Climate 

The  petition's  data  for  precipitation, 
temperature  and  heat  summation  were 
provided  by  the  State  Climate  Office  of 
North  Carolina. 

Hardiness  Zone.  The  Yadkin  Valley 
viticultural  area  is  in  Zone  7a  of  the 
USDA  Hardiness  Zone  Map.  The 
surrounding  regions  are  in  Zones  6b  and 
7b.  This  zone  is  well  suited  for  growing 
grapes  while  the  adjacent  zones  are  not 
as  favorable  for  growing  vinifera  grapes. 
For  example,  the  Columbia  Valley 
viticultural  area  in  Washington  State  is 
also  located  in  Zone  7a. 
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The  Yadkin  Valley  is  located  in  the 
warm  temperate  latitude  between  36°00' 
and  36°30'  N.  This  latitude  is  well 
suited  to  growing  vinifera  grapes  while 
latitudes  below  35°00'  are  not  suited  to 
vinifera  grape  growing,  according  to 
Gordon  S.  Howell  and  Timothy  K. 
Mansfield's  article,  "Microclimate  and 
the  Grapevine:  Site  Selection  for 
Vineyards  (A  Review),"  in  "Vinifera 
Wine  Growers  Journal,"  Fall  1977,  page 
373. 

Precipitation.  The  Yadkin  Valley 
receives  an  average  rainfall  of  46.42 
inches.  The  regions  to  the  west  and 
northwest  receive,  on  average,  more 
than  68  inches  of  rain  per  year.  The 
regions  to  the  south  and  east  receive,  on 
average,  43.37  inches  of  rain  per  year.  In 
general,  the  Yadkin  Valley  receives  less 
precipitation  than  the  land  to  the  west 
and  northwest  and  slightly  more  than 
the  regions  to  the  south  and  the  east. 

Temperature.  The  Yadkin  Valley  has 
an  average  maximum  annual 
temperature  of  69.85  degrees  Fahrenheit 
and  an  average  minimum  annual 
temperature  of  44.90  degrees 
Fahrenheit.  The  regions  to  the  west  and 
northwest  have  an  average  maximum 
temperature  of  58.6  degrees  Fahrenheit 
and  an  average  minimum  annual 
temperature  of  40.00  degrees 
Fahrenheit.  The  region  to  the  east  has  an 
average  maximum  annual  temperature 
of  68.4  degrees  Fahrenheit  and  an 
average  minimum  annual  temperatiu^ 
of  46.0  degrees  Fahrenheit.  The  region 
to  the  south  has  an  average  maximum 
annual  temperature  of  71.5  degrees 
Fahrenheit  and  an  average  minimum 
aimual  temperature  of  48.1  degrees 
Fahrenheit. 

In  summary,  the  Yadkin  Valley  is 
much  warmer  than  the  regions  to  the 
west  and  northwest  and  has  slightly 
higher  maximum  and  minimum 
temperatures  than  the  region  to  the  east. 
The  Yadkin  Valley  has  lower  maximum 
and  minimum  temperatiu-es  than  the 
land  to  the  south.  Temperature 
differences  become  more  pronounced 
the  further  south  one  travels.  In 
addition,  as  one  proceeds  east  past  the 
Greensboro  area,  the  temperatures,  both 
maximum  and  minimum,  become 
warmer  than  in  the  viticultural  area. 

Heat  Summation.  Using  Amerine  and 
Winkler  heat  summation  definitions,  the 
Yadkin  Valley  viticultural  area  is  in 
climatic  region  IV.  with  3743  degree- 
days.  The  land  to  the  east  is  in  region 
rV.  The  land  to  the  west-northwest  is  in 
region  I,  while  lands  to  the  south  are  in 
region  V  (Greensboro  is  close  to  region 

V). 

Frost-Free  Season/Growing  Season. 
The  petition  also  offered  data  regarding 
the  Yadkin  Valley's  growing  season 


fi-om  the  North  Carolina  State  University 
horticulture  information  leaflet 
"Average  Growing  Season  for  Selected 
North  Carolina  Locations"  (12/96, 
revised  12/98)  by  Katharine  Perry.  The 
viticultural  area  enjoys  a  frost-free 
season  lasting  from  April  22  to  October 
15.  This  is  a  growing  season  of  176  days 
and  is  two  to  four  weeks  longer  than  the 
region  to  the  west.  The  frost-free/ 
growing  season  in  the  viticultural  area 
is  similar  to  the  lands  immediately  to 
the  south.  In  contrast,  the  regions  to  the 
east  and  southeast  have  a  frost-fi^e  and 
growing  season  four  to  six  weeks  longer 
than  the  viticultural  area. 

Climate  Summary.  The  Yadkin  Valley 
viticultural  area  has  more  moderate 
temperatiu^s  and  precipitation  than  the 
surrounding  areas.  The  growing  season 
and  frost-dates  fall  within  the  optimum 
range  for  cultivation  of  premium 
vinifera  grapes.  These  data  support  the 
proposition  that  the  Yadkin  Valley 
possesses  climatic  conditions 
distinguishing  it  from  the  surrounding 
areas. 

Geology 

The  petition  also  included  a  report  on 
the  Yadkin  Valley's  geology  prepared  by 
Matthew  Mayberry,  president  of  the 
River  Ridge  Land  Company,  Inc.  The 
highly  complex  rocks  of  the  present  day 
Blue  Ridge  and  Piedmont  provinces 
represent  a  core  area  that  has  been 
present  and  re-crystallized  and  re- 
raetamorphosed  through  several 
mountain  building  cycles  to  produce  the 
complex  schists,  gneisses  and  igneous 
rocks  of  today's  Yadkin  Valley.  Relics  of 
a  couple  of  the  hot  spots  that  re- 
crystjillized  rock  are  the  granites  of 
Mount  Airy  and  Stone  Moimtain,  North 
Carolina.  Mr.  Mayberry's  report  noted 
that  the  weathering  of  theste  Piedmont 
rocks  has  produced  soils  with  chemical 
and  physical  properties  that  are  very 
amenable  to  the  viticultiu^e  industry. 
The  petition  stated  that  the  soils  and 
climate  of  the  Yadkin  Valley  viticultural 
area  cover  a  spectrum  equal  to  most 
vineyards  of  Europe  and  California. 

After  the  Yadkin  River's  origin  and 
descent  from  mountain  springs  in  the 
Blowing  Rock,  North  Carolina  region,  it 
encoimters  a  major  structural  feature 
known  as  the  Brevard  Shear  Zone  (fault 
system),  which  also  defines  the  Blue 
Ridge  Escarpment  in  the  area,  paralleled 
by  tiie  river.  At  the  base  of  tlie  Blue 
Ridge  Escarpment,  the  Yadkin  River 
turns  and  flows  northeastward  under 
the  structural  control  of  this  shear  zone 
for  a  distance  of  approximately  50  miles 
before  bending  to  the  east  between  the 
northeast  end  of  the  Brushy  Mountains 
and  Pilot  Mountain.  At  the  Surry. 
Yadkin,  and  Forsyth  County  comer,  the 


Yadkin  tiu-ns  southward  and  later 
becomes  the  Pee  Dee  River  at  High  Rock 
Lake,  about  six  miles  northwest  of 
Salisbury,  North  Carolina. 

What  Boundary  Evidence  Has  Been 
Provided? 

Mr.  Mayberrj'  also  provided  the 
petition's  boundary'  description.  The 
area  of  the  Yadkin  Valley  viticultural 
area  proposed  in  Notice  No.  936  covers 
approximately  1 .924  square  miles  or 
1.231.000  acres  in  Wilkes.  Surry, 
Yadkin  and  parts  of  Stokes,  Forsyth,  and 
Davie  counties.  The  subject  area  is 
identified  on  two  1:250,000  scale  USGS 
maps: 

(1)  Winston-Salem,  N.C;  VA.,  Tenn. 
1953  Limited  Revision  1962;  and   ^ 

(2)  Charlotte.  North  Carolina;  South 
Carolina  1953  Revised  1974. 

As  noted  above.  ATF  has  expanded 
the  Yadkin  Valley  viticultural  area  at 
the  request  of  Mr.  Allston  J.  Stubbs.  The 
expansion  adds  an  additional  portion  of 
the  Yadkin  River  basin  southeast  of 
Winston-Salem  in  Davidson  and  Davie 
coimties.  As  approved,  the  area  covers 
about  1,416,600  acres.  The  finalized, 
expanded  Yadkin  Valley  viticultural 
area  boundary  is  determined  on  a 
1:250,000  scale,  based  on  the  USGS 
maps.  Primarily,  county  lines  define  the 
viticultural  area's  boundaries.  In  cases 
where  directions  change,  where  county 
lines  or  rivers  are  too  irregular  to 
measure,  a  "trend  direction  bearing" 
with  straight-line  miles  is  reported.  The 
beginning  point  is  defined  as  a  point  3.6 
miles  west  of  the  northeast  comer  of 
Surry  County  on  the  Surry  County  and 
North  Carolina/Virginia  state  line  at  the 
crest  of  Slate  Mountain. 

The  revised  Yadkin  Valley  viticultural 
area  boundaries  are  discussed  in  detail 
in  §  9.174(c)  of  the  final  rule  shown 
below  in  this  Treasiuy  Decision.  In 
addition  to  the  boundaries  expanded  by 
Mr.  Stubbs  proposal.  ATF  expanded  a 
small  portion  of  the  northeastern 
boundary.  This  expansion  was 
necessary  to  meet  the  requirements  of 
27  CFR  9.3(b)(4).  i.e.,  so  that  the 
boundaries  were  based  on  features  that 
could  be  found  on  the  associated  USGS 
maps. 

Supporting  Evidence  Provided  for  the 
Expansion  of  the  Petitioned  Area 

As  stated  earlier  in  this  Treasury 
Decision,  a  conunenter,  Mr.  Allston  J. 
Stubbs,  IV,  requested  the  expansion  of 
the  southeastern  boundary  of  the 
proposed  Yadkin  Valley  viticultural 
area.  Mr.  Stubbs  provided  evidence  to 
ATF  to  amend  the  boundaries  as  they 
were  originally  proposed,  in  Notice  of 
Proposed  Rulemaking,  Notice  No.  936. 
"The  addition"  is  used  to  refer  to  the 
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area  inside  the  expanded  boundary  and 
"the  petitioned  viticultural  area"  is  used 
to  refer  to  the  area  originally  proposed 
in  Notice  No.  936.  A  summary  of  this 
evidence,  and  the  associated  references, 
is  provided  below. 

Climate 

The  State  Climate  Office  of  North 
Carolina  and  the  Southeast  Regional 
Climate  Center  (See.  respectively,  http:/ 
/vvww.nc-climate.ncsu.edu  and  http:// 
water.dnr.state.sc.us/climate/sercc/) 
provided  data  for  precipitation, 
temperature,  and  heat  summation.  The 
addition  is  defined  by  climate  data  from 
weather  stations  at  its  four  geographic 
comers  of  Mocksville.  Winston-Salem. 
Lexington/ Lexington  Agricultural 
Research  Station,  and  the  Rowan 
Agricultural  Research  Station. 

Hardiness  Zone.  The  petitioned 
Yadkin  Valley  viticultural  area  is  in 
Zone  7a  of  the  USDA  Hardiness  Zone 
Map.  The  addition  is  also  in  Zone  7a. 
Interstate  85  through  Davidson 
County — the  southern  border  of  the 
addition — approximates  the 
demarcation  between  Zone  7a  and  7b. 

Precipitation.  The  petitioned 
viticultural-area  has  areas  of  average 
annual  precipitation  ranging  from  44 
inches  per  year  in  the  east  to  56  inches 
per  year  in  the  west  and  an  average 
annual  precipitation  of  46.42  inches  per 
year.  The  addition  has  an  average 
annual  precipitation  of  45.05  inches  per 
year.  The  amount  of  precipitation  in  the 
addition  is  similar  to  areas  included  in 
the  petitioned  viticultural  area.  The 
addition  has  more  precipitation  than 
areas  to  the  southeast  (outside  the 
boundary)  where  the  average  annual 
precipitation  ranges  from  42  to  44 
inches  per  year. 

Temperature.  The  petitioned 
viticultural  area  has  average  maximum 
annual  temperatures  of  69.85  degrees 
Fahrenheit  and  average  minimum 
annual  temperatures  of  44.90  degrees 
Fahrenheit.  The  addition  has  an  average 
maximum  annual  temperature  of  70.93 
degrees  Fahrenheit  and  an  average 
minimum  annual  temperature  of  46.80 
degrees  Fahrenheit.  The  temperatures  of 
the  addition  are  similar  to  those  within 
the  petitioned  area  and  are  cooler  than 
areas  outside  of  the  petitioned  area's 
southern  and  southeastern  borders. 

Heat  Summation.  The  petitioned 
viticultural  area  is  located  in  Amerine 
and  Winkler  Climatic  Region  IV.  with 
3743  degree-days.  The  addition  is  also 
located  in  Climatic  Region  IV.  with  3904 
degree-days. 

Frost-Free  Season/Growing  Season. 
The  petitioned  viticultural  area  has  a 
range  of  growing  seasons:  176  days 
(April  22  to  October  15)  in  Mt.  Airy. 


N  C.  (northern  Surry  County),  185  days 
(April  19  to  October  21)  in  Yadkinville. 
N.C.  (central  Yadkin  County),  and  198 
days  (April  14  to  October  24)  in 
Mocksville.  N.C.  (central  Davie  County). 

Using  data  from  the  North  Carolina 
Climate  Office  (50  year  average  dates  of 
last  spring  freeze  and  first  fall  freeze), 
the  addition  has  an  estimated  growing 
season  of  191  days  (April  11  to  October 
20).  This  is  similar  to  the  growing 
seasons  of  the  petitioned  viticultural 
area. 

All  referenced  growing  seasons  have  a 
standard  deviation  of  11  to  13  days. 
This  variability  limits  the  distinctions 
among  the  growing  seasons  across  the 
Yadkin  Valley  area.  Hence,  the  addition 
has  a  similar  growing  season  duration 
compared  with  the  petitioned 
viticultural  area.  The  growing  season  of 
the  petitioned  area  and  the  addition  is 
shorter  than  the  areas  along  its  southern 
and  southeastern  borders. 

Climate  Summary.  The  addition,  like 
the  petitioned  viticultural  area,  has  a 
climate  defined  by  temperature  and 
precipitation  that  is  different  from  the 
surrounding  areas.  The  growing  season 
and  frost-dates  of  the  addition,  like  the 
originally  petitioned  region,  fall  within 
the  optimum  range  for  cultivation  of 
premium  vinifera  grapes. 

Geography 

Location.  The  petitioned  viticultm-al 
area  lies  between  the  north  latitudes  of 
35  degrees  52  minutes  and  36  degrees 
35  minutes  and  between  the  east 
longitudes  of  80  degrees  14  minutes  and 
81  degrees  32  minutes.  The  addition 
extends  the  southern  boundary  to  a 
latitude  of  35  degrees  41  minutes  North. 
The  southern  boundary  of  the  addition 
remains  above  the  35  degree  parallel 
recommended  for  vinifera  grape 
growing  by  Howell  and  Mansfield's 
article.  "Microclimate  and  the 
Grapevine:  Site  Selection  for  Vineyards 
(A  Review)."  in  the  "Vinifera  Wine 
Growers  Journal,"  Fall  1977,  373. 

Elevation.  The  elevation  for  the 
petitioned  viticultural  area  ranges  from 
694  feet  (NW  Davie  County)  to  3800  feet 
(NW  Wilkes  County).  The  addition's 
elevation  ranges  from  696  feet  (NW 
Davie  County)  to  921  feet  (SW  Forsyth 
County).  The  addition  does  not  increase 
the  range  of  elevation  found  in  the 
petitioned  viticultural  area. 

Soil 

Mr.  Stubbs  provided  soil  information 
that  was  compiled  from  soil  survey  data 
of  Wilkes,  Surry,  Stokes,  Yadkin,  Davie. 
Forsyth,  and  Davidson  counties.  A 
general  distribution  of  soil  types  across 
the  petitioned  viticultural  area,  and  the 
addition  can  be  viewed  on  the  General 


Soil  Map  of  NC.  Overlay  #2,  May  1978. 
Soil  Conservation  Service,  USGS, 
1:250,000.  Additional  information  is 
from  the  respective  county  soil  surveys 
and  the  Soil  Survey  Division,  Natural 
Resources  Conservation  Service,  United 
States  Department  of  Agriculture, 
Official  Soil  Series  Descriptions  [http:/ 
/ix^wiv.statlab. iastate.edu/soils/osd/). 

The  soil  types  of  the  petitioned 
viticultural  area  comprise  mesic  and 
thermic  residuum  (saprolite).  The  mesic 
soils  include  the  Fairview,  Clifford, 
Woolwine.  Westfield.  Rhodhiss,  and 
Toast  series.  The  thermic  soils  include 
the  Pacolet,  Cecil,  Madison.  Appling, 
Louisburg.  and  Wedowee  series. 

The  sou  types  of  the  addition 
(southwestern  Forsyth,  western 
Davidson,  and  eastern  Davie  counties) 
are  thermic  residuum,  weathered 
primarily  from  felsic  rock.  Characteristic 
of  the  petitioned  viticultural  area,  these 
thermic  soils  include  the  Pacolet,  Cecil, 
Madison,  Appling,  Louisburg,  and 
Wedowee  series.  These  soils  are 
distinguished  by  the  properties  of  a  low 
shrink-to-swell  ratio,  good  drainage,  and 
moderate  permeability,  which  are  good 
for  grape  growing. 

The  soil  types  of  areas  to  the  west, 
east,  and  south  of  the  addition  are 
composed  of  soil  series  weathered  from 
mafic  and  felsic  sources.  These  soils 
include  fredell,  Mecklenburg,  Enon, 
Wilkes,  Sedgefield,  Tatum.  Goldston, 
and  Badin  series.  As  these  soils  are 
characterized  by  the  properties  of  a  low 
to  high  shrink-to-swell  ratio,  fair  to  good 
drainage,  and  slow  to  moderate 
permeability,  they  are  less  desirable  for 
grape  growing.  Tbese  soils  are  neither 
characteristic  of  the  petitioned  area  nor 
of  the  addition. 

Geology 

The  geology  of  the  petitioned 
viticultural  area  has  been  defined  by 
multiple  orogenies  or  mountain 
building  cycles.  The  current  geology 
reflects  the  convergence  of  several 
metamorphic  and  igneous  formations 
including  the  Blue  Ridge  Belt,  the  Smith 
River  Allochothon,  the  Sauratown 
Mountains  Anticlinorium,  the  Milton 
Belt,  the  Charlotte  Belt,  and  the  Inner 
Piedmont  Belt.  The  addition  lies  on  the 
Charlotte  Belt  at  the  Churchland  Pluton. 
The  Churchland  Pluton  is  composed 
primarily  of  Porphyritic  granite  with 
occasional  Alluvium  superstrata.  The 
erosion  of  Porphyritic  granite  results  in 
soils  like  Appling,  Cecil,  Pacolet,  and 
Wedowee  found  throughout  the  Yadkin 
Valley  region.  These  soil  types  have 
desirable  characteristics  for  grape 
growing. 

The  area  to  the  east  of  U.S.  52  and 
,  Interstate  85,  along  the  eastern  and 


southern  borders  of  the  addition,  rests 
on  the  Carolina  Slate  Belt.  The  Carolina 
Slate  Belt  comprises  dioritic  rock  types 
which  when  weathered  result  in  soils 
like  Enon,  fredell,  Mecklenburg, 
Sedgefield,  and  Wilkes.  These  soil  types 
have  less  desirable  characteristics  for 
grape  growing  and  are  generally  outside 
the  petitioned  area  and  the  requested 
addition.     ^ 

Hydrography 

The  flow  of  the  Yadkin  River  is 
measured  at  several  points  including 
Yadkin  College,  Davidson  County 
(included  in  the  addition).  The  Yadkin 
River  proper  ends  at  its  crossing  of 
Interstate  85,  the  southern  border  of  the 
addition.  South  of  Interstate  85  and 
outside  of  the  addition,  the  river 
becomes  a  series  of  three  lakes:  High 
Rock.  Badin,  and  Tillery.  Beyond  Lake 
Tillery,  the  river  is  referred  to  as  the  Pee 
Dee  and  continues  from  North  Carolina 
into  South  Carolina  and  toward  the 
Atlantic  Ocean. 

Regulatory  Analyses  and  Notices 

Is  this  a  Significant  Regulatory  Action 
as  Defined  in  Executive  Order  12866? 

This  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  final  rule  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

This  regulation  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  establishment  of  a  viticultural  area 
is  neither  an  endorsement  nor  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area.  Rather,  it  is  an  identification 
of  an  area  that  is  distinct  from 
surrounding  areas.  We  believe  that  the 
establishment  of  viticultural  areas 
allows  wineries  to  more  accurately 
describe  the  origin  of  their  wines  to 
consumers,  and  helps  consumers 
identify  various  wines.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  that  area.  No 
new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Does  the  Paperwork  Reduction  Act 
Apply  to  the  Final  Rule? 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507{j))  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  final  rule  because  no 
requfrement  to  collect  information  is 
imposed. 


Drafting  InformatioB 

The  principal  author  of  this  document 
is  Tim  DeVaimey,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Far.  2.  Subpart  C  of  part  9  is  amended 
by  adding  §  9.174  to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


§9.174    Yadkin  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Yadkin 
Valley". 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Yadkin  Valley  viticultural  area  are 
two  United  States  Geological  Survey 
(USGS)  topographic  maps,  scale 
1:250,000: 

(1)  Winston-Salem.  N.C;  VA;  Tenn. 
(1953,  Limited  Revision  1962),  and, 

(2)  Charlotte,  North  Carolina;  South 
Carolina.  (1953,  Revised  1974). 

(c)  Boundaries.  The  Yadkin  Valley 
viticultural  area  is  located  in  the  State 
of  North  Carolina  within  Wilkes,  Surry, 
Yadkin  and  portions  of  Stokes,  Forsyth, 
Davidson,  and  Davie  Counties.  The 
boundaries  are  as  follows: 

(1)  On  the  Winston-Salem,  N.C;  VA; 
Tenn.  map,  the  beginning  point  is  3.6 
miles  west  of  the  northeast  comer  of 
Surry  Coimty  on  the  Surry  County  and 
North  Carolina/Virginia  state  line  at  the 
crest  of  Slate  Mountain.  From  the 
beginning  point,  proceed  southeast  in  a 
straight  line  approximately  6.5  miles  to 
the  intersection  of  the  Surry/Stokes 
County  line  and  State  Route  89; 

(2)  Then  bear  southeast  in  a  straight 
line  for  approximately  9  miles  to  the 
line's  intersection  with  State  Route  66 
in  the  village  of  Gap  (between 
Sauratown  and  Hanging  Rock 
Mountains); 

(3)  Then  bear  south,  following  State 
Route  66  for  approximately  9  miles  to 
intersection  of  State  Route  66  and  U.S. 
Route  52; 


(4)  Then,  for  approximately  9.5  miles, 
follow  U.S.  Route  52  south  through 
Rural  Hall  and  Stanelyville,  to  the 
intersection  of  the  Southern  Railway 
track  and  U.S.  Route  52; 

(5)  Then  bear  southerly  for 
approximately  2  miles,  following  the 
Southern  Railway  track  to  where  it 
intersects  with  U.S.  Route  52  in 
Winston-Salem;  '  p 

(6)  Then  follow  U.S.  Route  52  south 
for  approximately  19.5  miles,  crossing 
on  to  the  Charlotte,  North  Carolina; 
South  Carolina  map,  to  its  intersection 
with  Interstate  85  at  Lexington; 

(7)  Then,  follow  Interstate  85 
southwest  for  approximately  11  miles  to 
the  Yadkin  River  and  bear  northwest 
approximately  4.5  miles  along  the 
Yadkin  River  to  the  mouth  of  the  South 
Yadkin  River; 

(8)  Follow  the  South  Yadkin  River 
upstream  in  a  generally  northwest 
direction  approximately  3.5  miles  to  its 
intersection  with  U.S.  Route  601; 

(9)  Then  continue  in  a  northerly 
direction,  following  U.S.  Route  601 
through  the  town  of  Mocksville,  onto 
the  Winston-Salem,  N.C;  VA;  Tenn. 
niap  approximately  20  miles  to  the 
Davie/Yadkin  Coimty  line; 

(10)  Then,  following  a  series  of  county 
lines,  continue  west  along  the  Yadkin/ 
Davie  County  line  to  the  Yadkin/Davie/ 
Iredell  County  line  intersection,  then 
follow  the  Yadkin/Iredell  County  line  to 
the  Yadkin/Iredell/Wilkes  County  line 
intersection,  then  follow  the  Iredell/ 
Wilkes  County  line  to  the  Iredell/ 
Wilkes/ Alexander  County  line 
intersection,  then  follow  the  Wilkes/ 
Alexander  County  line  to  the  Wilkes/ 
Alexander/Caldwell  County  line 
intersection; 

(11)  Then  bear  northwesterly  along 
the  Wilkes/Caldwell  County  line,  to  the 
Wilkes/Caldwell/Watauga  County 
intersection; 

(12)  Then  bear  northerly  along  the 
Wilkes/Watauga  County  line  to  the 
intersection  of  the  Wilkes/Watauga/ 
Ashe  County  lines; 

(13)  Then  bear  generally  northeasterly 
along  the  Wilkes/Ashe  County  line,  to 
the  Wilkes/Ashe/ Alleghany  County  line 
intersection; 

(14)  Then  bear  generally  easterly 
along  the  Wilkes/ Alleghany  County  line 
to  the  Wilkes/ Alleghany/Surry  County 
line  intersection; 

(15)  Then  bear  northerh' along    • 
Alleghany/Surry  County  line  to  the 
intersection  of  the  Alleghany/Surry 
County  line  and  the  North  Carolina/ 
Virginia  border; 

(16)  Then  bear  east  along  the  North 
Carolina/Virginia  State  line 
approximately  22.5  miles,  returning  to 
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the  point  of  beginning  3.6  miles  west  of 
the  northeast  comer  of  Surry  County.^ 

Dated:  October  9,  2002.         . 
Bradley  A.  Buckles, 
Director. 

Timothy  E.  Skud. 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff  and  Trade  Enforcement). 
IFR  Doc.  02-31004  Fijed  12-6-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CG001-02-131] 

RIN2115-AA97 

Safety  and  Security  Zones;  Drilling  and 
Blasting  Operations,  Hubline  Project. 
Captain  of  ttie  Port  Boston,  MA 

agency:  CkMist  Guard,  DOT. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

summary:  The  Coast  Guard  is 
establishing  temporary  safety  and 
security  zones  around  the  vessels 
Drillboat  No.  8  and  Lablift  IV  to  be  in 
effect  from  November  18,  2002  to 
February  28,  2003.  The  safety  and 
security  zones  will  help  protect  the 
public  from  the  hazards  of  marine 
blasting  that  will  be  conducted  by  these 
vessels  in  support  of  the  Hubline  Gas 
Pipeline  Project,  which  entails  placing  a 
30-inch,  800-PSI  natural  gas  pipeline 
beneath  the  sea  floor  from  Danvers,  MA 
to  Quincy,  MA.  These  zones  are  in  effect 
only  while  explosives  are  on  board  the 
vessels  and  closes  all  waters  600  yards 
around  the  Drillboat  No.  8  and  Lablift  IV 
1  hour  prior  to,  during,  and  one  hour 
after  all  blasting  operations  and  400 
yards  around  the  Drillboat  No.  8  and 
Lablift  IV  while  they  are  otherwise 
operating. 

DATES:  This  rule  is  effective  from  12 
a.m.  November  18,  2002  through  11:59 
p.m.  February  28,  2b03.  Comments  must 
be  received  on  or  before  January  8,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Marine  Safety  Office  Boston,  455 
Commercial  Street.  Boston,  MA  02109. 
All  comments  and  those  dociunents 
indicated  in  this  preamble  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Boston,  455  Commercial 
Street.  Boston.  MA  02109.  between  the 
hours  of  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Chief  Petty  Officer  Daniel  Dugery, 
Marine  SaSfety  Office  Boston,  Waterway 


Safety  and  Response  Division,  at  (617) 

223-3000. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-02-131)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment. 

Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposed  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Office  at  the  address  under  ADDRESSES. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Regulatory  History 

Piu'suant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  rule  effective  less 
than  30  days  after  Federal  Register 
publication  because  specific 
information  regarding  the  drilling  and 
blasting  was  not  provided  to  the  Coast 
Guard  by  the  Hubline  Project  until 
November  6,  2002,  making  the  proposed 
rule  too  vague  to  solicit  comments,  thus 
impossible  to  draft  or  publish  a  NPRM 
or  a  Fmal  rule  30  days  in  advance  of  its 
effective  date.  The  rule  is  effective 
immediately  as  any  delay  encoimtered 
in  this  regulation's  effective  date  would 
be  contrary  to  public  interest  since 
immediate  action  is  needed  to  protect 
the  public  from  the  hazards  of  marine 
blasting  and  to  protect  the  vessels 
Drillboat  No.  8  and  Lablift  IV.  which 
will  be  carrying  explosives  used  in  this 
operation,  from  possible  acts  of 
terrorism  or  other  sabotage. 

The  zones  affect  a  small  area  of  water 
only  while  the  drill  barges  are 
conducting  drilling  and  blasting 
operations  and  while  the  vessels  are 


transiting  with  explosives  (on-board) 
and  when  they  are  moored  to  Conley 
Marine  terminal  in  order  to  load  and 
discharge  explosives. 

Background  and  Purpose 

As  part  of  the  Hubline  Pipeline 
Project  that  will  be  placing  a  30-inch, 
800-PSl  natural  gas  pipeline  beneath  the 
sea  floor  between  Salem  Sound  and 
Quincy  Bay.  MA.  several  locations  along 
this  plaimed  route  have  areas  of  bedrock 
that  need  to  be  removed  to  ensure  the 
placement  of  the  pipeline  at  a  specific 
depth.  Algonquin  Pipeline  and  Great 
Lakes  Dredge  and  Dock  Company 
approached  the  Coast  Guard  to  establish 
a  safety  and  security  zone  around  the 
Drillboat  No.  8  and  LabUft  IV  to  protect 
the  public  and  the  drill  vessels 
themselves.  After  meeting  with  all 
parties  involved,  the  Captain  of  the  Port 
is  placing  these  safety  and  security 
zones  aroimd  the  above  listed  vessels  to 
protect  them  from  potential  acts  of 
terrorism  and  to  protect  the  marine 
public  bom  the  hazards  associated  with 
marine  blasting.  This  rule  establishes 
safety  and  seciuity  zones  on  the  waters 
surroimding  the  Drillboat  No.  8  and 
Lablift  IV.  The  zones  extend  600  yards 
around  the  vessels  one  hour  prior  to  and 
after  blasting  operations  and  400  yards 
while  the  barge  is  otherwise  operating. 
Blasting  operations  will  take  place  at 
various  locations  and  at  various  times 
along  the  track  line  of  the  project.  A 
local  notice  to  mariners  and  safety 
marine  information  broadcast  will 
identify  the  time  and  location  of  the 
blasting  and  whether  the  zones  are  in 
effect.  These  zones  are  in  effect  only 
while  there  are  explosives  on  board  the 
vessels. 

The  safety  and  security  zone  around 
each  vessel  is  in  effect  from  November 
18.  2002  through  February  28,  2003. 
Marine  traffic  may  safely  transit  outside 
of  the  safety  and  security  zone  in  Broad 
Sound  during  the  effective  period  and 
while  the  vessel  in  transiting  to  and 
from  Conley  Marine  Terminal.  The 
Captain  of  the  Port  will  allow  access  as 
necessary  through  the  zones  where  the 
zones  impinge  on  navigation  channels 
within  other  blasting  areas.  Public 
notifications  will  be  made  via  safety 
marine  information  broadcasts,  local 
notice  to  mariners,  notification  of  local 
pilots,  and  notification  of  parties  in  the 
areas  that  the  project  will  affect  as 
operations  proceed. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
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require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040.  February  26. 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  minimal 
enough  that  a  full  Regulatory  Evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

Although  this  rule  prevents  traffic 
from  transiting  into  a  portion  of  the 
above  mentioned  waters,  the  effect  of 
this  rule  will  be  minimal  for  several 
reasons:  Number  of  private  vessels 
transiting  the  area  is  significantly  less  in 
the  winter  months,  vessels  will  only  be 
restricted  bom  the  safety  and  security 
zones  during  blasting  operations  or 
when  the  Drillboat  No.  8  and  Lablift  IV 
are  moored  at  CoiUey  Marine  Terminal. 
South  Boston,  MA.  The  majority  of  the 
track  line  for  the  project  is  in  open 
waters  with  large  areas  for  vessels  to 
transit  safely  around  the  project. 
Advance  notifications  will  be  made  to 
the  local  maritime  community  by  safety 
marine  information  broadcasts,  local 
notice  to  mariners,  contact  with  local 
pilots,  and  contact  with  affected  parties. 

For  areas  of  restricted  waterways  such 
as  inshore  areas  in  Quincy  Bay,  vessels 
may  transit  through  the  zones  as 
necessary  with  Captain  of  the  Port 
approval,  and  vessels  may  safely  transit 
outside  of  the  safety  and  security  zones 
without  restriction. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Coast  Guard  and  Hubline  project 
contractors  have  been  in  contact  with 
local  maritime  concerns  and  are 
coordinating  activities  with  entities 
such  as  commuter  boats  and  fishing 
associations  to  minimize  any  impact  the 
project  may  have  on  them.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 


a  portion  of  the  above  mentioned  waters 
while  the  zones  are  in  effect.  For 
reasons  enumerated  under  the 
Regulatory  Evaluation  section  above  this 
safety  zone  will  not  have  significant 
economic  impact  on  small  entities. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  « 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13132. 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Uiifunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  does 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  does  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments.  A  rule  with  tribal 
implications  has  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under  - 
ADDRESSES. 

Energy  Effiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  bec^se 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adnunistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
pontinues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g}.  6.04-1,  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  Add  temporary  section  165.T01- 
131: 

§165.101-131    Safety  and  Security  Zones; 
Drilling  and  Blasting  Operations,  Hubline 
Project,  Captain  of  ttw  Port  Boston, 
Massachusetts. 

(a)  Location.  The  following  areas  are 
safety  and  security  zones  surrounding 
the  Drillboat  No.  8  and  Lablift  IV  while 
operating  in  Danvers,  MA,  the  Danvers 
River,  Salem  Sound,  Broad  Sound, 
Nantasket  Roads,  Quincy  Bay  and 
Weymouth  Fore  River  to  Quincy.  MA. 
Boston  Harbor,  or  any  location  the 
vessels  may  have  to  shelter  in 
emergency  situations. 
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(1)  600  yards  around  the  vessels 
[Mllboat  No.  8  and  Labiift  IV  one  hour 
prior  to,  during,  cuid  one  hour  after  all 
blasting  operations: 

(2)  400  yards  around  the  Drillboat  No. 
8  and  Labiift  during  operations  other 
than  blasting  and  while  moored  at 
Conley  Marine  Terminal,  South  Boston, 
MA  for  loading  and  unloading 
explosives. 

(b)  Periods  of  enforcement.  The 
security  and  saifety  zones  will  be 
enforced  only  when  explosives  are  on 
board  the  Drillboat  No.  8  and  Labiift  IV 
or  when  loading  and  unloading 
operations  are  in  progress. 

(c)  Effective  date.  This  section  is 
effective  from  12  a.m.  November  18, 
2002  through  1 1 :59  p.m.  February  28, 
2003. 

(d)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  and  33  CFR  165.33 
apply. 

(2)  All  individuals  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel.  On-scene 
Coast  Guard  patrol  personnel  including 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
local,  state,  and  federal  law  enforcement 
vessels. 

Dated:  November  15.  2002. 
B.M.  Salerno, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Boston.  Massachusetts. 

IFR  Doc.  02-30928  Filed  12-6-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  ^ 

(CA144-0375a;  FRL-7410-9] 

Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  District,  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 

action  to  approve  revisions  to  the 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  and  the 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP).  Under  authority  of  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act),  we  are  approving  local  rules  that 
address  general  requirements  for 
continuous  emissions  monitoring 
systems  and  the  use  of  credible 
evidence  to  demonstrate  compliance 
with  emission  limits  under  the  Act. 
DATES:  This  rule  is  effective  on  February 
7,  2003,  without  further  notice,  imless 
EPA  receives  adverse  comments  by 
January  8,  2003.  If  we  receive  such 
comment,  we  will  publish  a  timely  . 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

Table  1  .—Submitted  Rules 


Room  B-102, 1301  Constitution 
Avenue.  NW.,  (Mail  Code  6102T), 
Washington,  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  24850  Silver  Cloud 
Court,  Monterey.  CA  93940. 

Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive, 
2nd  floor,  Ventiu^,  CA  93003. 

A  copy  of  the  rule  may  also  be  available 
via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an 
EPA  website  and  may  not  contain  the 
same  version  of  the  rule  that  was 
submitted  to  EPA. 

FOR  FURTHER  INFORMATION  contact: 
Andy  Steckel.  EPA  Region  IX,  (415) 
947.4115. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

B.  Are  There  Other  Versions  of  These 
Rules? 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

II.  EPA's  Evaluation  and  Action. 

A.  How  Is  EPA  Evaluating  the  Rules? 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

C.  EPA  Recommendations  To  Further 
Improve  the  Rules. 

D.  Public  Comment  and  Final  Action. 

III.  Background  Information. 

A.  Why  Were  These  Rules  Submitted? 

IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

MBUPACD  

MBUAPCD    

213 
421 
103 

Continuous  Emissions  Monitoring  

Violations  and  Detemiinations  of  Compliance  

03/21/01 
12/21/94 
02/09/99 

05/23/01 
02/24/95 

VCAPCD   

Continuous  Monitoring  Systems  

06/03/99 

On  the  following  dates  EPA  found 
these  rule  submittals  met  the 
completeness  criteria  in  40  CFR  part  51 
Appendix  V:  July  3,  2001  for  MBUAPCD 
rule  213;  March  10,  1995  for  MBUAPCD 
rule  421:  and  June  24. 1999  for  VCAPCD 


rule  103.  The  completeness  criteria' 
must  be  met  before  formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  MBUAPCD 
rule  213  into  the  SIP  on  July  1. 1999. 


We  approved  a  version  of  MBUAPCD 
rule  421  into  the  SIP  on  July  13, 1987. 

We  approved  a  version  of  VCAPCD 
rule  103  into  the  SIP  on  December  14, 
1994.  At  that  time,  the  rule  was  titled 
"Stack  Monitoring". 
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C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

MBUAPCD  rule  213  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  rule  is  applicable  to  any  source 
required  to  install  CEMS  pursuant  to  a 
District  Authority  to  Construct  or  Permit 
to  Operate. 

•  A  reference  is  provided  to  the 
California  Health  and  Safety  Code 
(section  40702 — ^Adoption  of  Rules  and 
Regulations  and  section  42706 — Report 
of  Violation  of  Emission  Standard). 

•  The  definition  of  "Authority  to 
Construct"  is  added. 

•  Sources  with  CEMS  are  required  to 
develop  and  comply  with  a  Quality 
Assurance/Preventative  Maintenance 
Procedures  Manual. 

MBUAPCD  rule  421  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Definitions  are  added  for 
"Administrator"  and  "District". 

•  References  are  provided  to 
pertinent  sections  of  the  CAA. 

•  Any  credible  evidence  or  federally- 
approved  monitoring  methods  may  be 
used  to  determine  compliance. 

VCAPCD  rule  103  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  title  was  changed  from  "Stack 
Monitoring"  to  "Continuous  Monitoring 
Systems". 

•  CEMS  sources  subject  to  federal 
CEMS  requirements  must  install  and 
operate  equipment  in  accordance 
federal  regulations. 

•  The  requirement  for  opacity 
monitoring  for  gas  fired  boilers  was 
removed. 

•  The  time  to  report  violations  was 
increased  from '48  to  96  hours. 

•  The  length  of  time  that  records 
must  be  kept  was  increased  from  4  years 
to  5  years. 

•  The  requirement  to  maintain 
permanent  records  was  changed  from 
"net  and  gross"  megawatt-hours  to 
"net"  megawatt-hours  produced  by  a 
boiler/turbine  generator  system. 

•  Permanent  records  are  required  for 
a  period  of  at  least  5  years  for  emisions 
limits  based  on  calculations. 


•  The  requirement  for  quarterly 
reports  is  deleted.  Sources  must  report 
excess  emissions  and  inoperable  CEMS 
upon  written  request  from  the  District. 

•  CEMS  data  reduction  requirements 
are  added  for  (1)  electric  power 
generating  units  subject  to  a  new  source 
performance  standards  (NSPS),  (2)  large 
boilers,  steam  generator  and  process 
heaters,  and  (3)  equipment  with 
emissions  of  any  single  air  pollutant 
greater  than  or  equal  to  either  5  pounds  ' 
per  hour  or  40  pounds  per  day  when 
requested  by  the  District  to  install  a 
CEMS. 

•  Standards  of  performance  are 
described  standards  for  electric  power 
generating  units  and  units  subject  to 
NSPS. 

The  TSDs  have  more  information 
about  these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

These  rules  describe  administrative 
provisions  and  definitions  that  support 
emission  controls  found  in  other  local 
agency  requirements.  In  combination 
with  the  other  requirements,  these  rules 
must  be  enforceable  [see  section  110(a) 
of  the  Act)  and  must  not  relax  existing 
requirements  [see  sections  110(1)  and 
193).  EPA  policy  that  we  used  to  help 
evaluate  enforceability  requirements 
consistently  includes  the  Bluebook 
("Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations,"  EPA,  May  25, 1988)  and 
the  Little  Bluebook  ("Guidance 
Document  for  Correcting  Common  VOC 
&  Other  Rule  Deficiencies, "  EPA  Region 
9,  August  21,  2001). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  The  TSDs  have  more 
information  on  our  evaluation. 

C.  EPA  Recommendations  To  Further 
Improve  the  Rules 

The  TSDs  describe  additional  rule 
revisions  that  do  not  affect  EPA's 


current  action  but  are  recommended  for 
the  next  time  the  local  agency  modifies 
the  rules. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  proposed  rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules,  ff  we  receive  adverse 
comments  by  January  8.  2003.  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  February  7, 
2003.  This  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

m.  Background  Information 

A.  Why  Were  These  Rules  Submitted? 

Section  110(a)  of  the  CAA  requires 
states  to  submit  regulations  that  control 
volatile  organic  compounds,  oxides  of 
nitrogen,  particulate  matter,  and  other 
air  pollutants  which  harm  human  health 
and  the  environment.  These  rules  were 
developed  as  part  of  the  local  agency's 
program  to  control  these  pollutants. 
Table  2  lists  some  of  the  national 
milestones  leading  to  the  submittal  of 
these  rules. 


TABLE  2.— Ozone  Nonattainment  Milestones 


Date 


March  3,  1978  

May  26,  1988  

November  15,  1990 


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977.  43  FR  ^64; 
40  CFR  81 .305. 

EPA  notified  Govemors  that  parts  of  ftieir  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 
quested that  they  conect  the  deficiencies  (EPA's  SIP-Call).  See  section  11 0(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671  q.  
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rV.  Administrative  Requirement 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energ>'  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 


to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  7.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  October  30.  2002. 
Alexis  Strauss. 

Acting  Regional  Administrator.  Region  IX. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federail  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq.       * 

Subpart  F— Caltfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs 
(c)(215){i)(F).(c)(264)(i)(C)(2).and 
(c)(281)(i)(B)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)*   *   * 
(215)*    *   * 
(i)*   *   * 

(F)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

(1)  Rule  421  adopted  on  December  21, 
1994. 

***** 

(264)*    *    * 
(i)*   *   * 
(O*   *   * 

(2)  Rule  103  adopted  on  February  9, 
1999. 
***** 

(281)*    *   * 
(i)*   *   * 

(B)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

(1)  Rule  213  adopted  on  March  21, 
2001. 


[FR  Doc.  02-30939  Filed  12-6-02;  8:45  am) 
BILUNG  CODE  6560-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52       - 
nN146-1a;FRL-7411-71 

Approval  and  Promulgation  of  ^te 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  as  a 
revision  to  the  Indiana  particulate 
matter  (PM)  State  Implementation  Plan 
(SIP)  emission  control  regulations  that 
pertain  to  Knauf  Fiber  Glass  (Knauf) 
which  is  located  in  Shelbyville,  Indiana, 
as  requested  by  the  State  of  Indiana  on 
October  17,  2002.  This  submission 
makes  changes  to  federally  enforceable 
Indiana  air  pollution  control  rules.  The 
rule  revisions  modify  the  PM  emissions 
limits  adopted  by  the  State  in  the  1980s 
which  are  part  of  the  current  Indiana 
SIP.  The  revised  rules  delete  references 
to  equipment  no  longer  in  use  by  Knauf 
and  update  names  of  remaining 
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equipment.  Because  the  revised  rules 
reduce  both  allowable  emissions  and 
the  allowable  emissions  rate  and  reflect 
current  operations  atthe  Knauf  facility, 
EPA  approval  of  these  revisions  should 
not  result  in  an  adverse  impact  on  air 
quality. 

DATES:  This  direct  final  rule  is  effective 
on  February  7,  2003  without  further 
notice  unless  EPA  receives  adverse 
written  comments  by  January  8.  2003.  If 
adverse  comment  is  received.  EPA  will 
publish  a  timely  withdrawal  of  this 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
riot  take  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

A  copy  of  the  SIP  revision  request  is 
available  for  inspection  at  the 
Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  (Please  telephone 
Randolph  Cano  at  (312)  886-6036  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  Cano.  Environmental 
Protection  Specialist.  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  EPA,  Region  5, 
Chicago.  Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  is  used  we  mean 
EPA. 
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I.  What  Is  the  Background  for  This 
Action? 

On  October  17,  2002,  Lori  F.  Kaplan. 
Commissioner  of  the  Indiana 
Department  of  Environmental 
Management,  submitted  to  EPA  a 
requested  amendment  to  the  Indiana 
SIP.  This  amendment  consisted  of 
revisions  to  Title  326,  Air  Pollution  of 
the  Indiana  Administrative  Code  (326 
LAC).  These  changes  to  326  LAG  11-4- 
5  were  adopted  final  by  the  Indiana  Air 
Pollution  Control  Board  on  May  1,  2002, 
filed  with  the  Secretary  of  State  on 
August  28,  2002  and  became  effective 
on  September  27,  2002.  They  were 
published  in  the  Indiana  Register  on 
October  1,  2002  (26  IR  10).  The 
amendments  update  references  to 


equipment  to  reflect  current  operations 
and  delete  references  to  equipment  that 
no  longer  exists,  along  with  their 
associated  emissions  limits,  at  the  Knauf 
facility  located  in  Shelbyville,  Indiana. 

n.  What  Changes  Are  Being  Made  to  the 
State  Rule? 

The  revised  rule  removes  references 
to  emission  points  which  are  no  longer 
operational  at  Knauf  and  renames 
several  other  emission  points. 
Specifically,  Indiana  deleted  fi-om  the 
rule  references  to  203  oven,  304  oven, 
1101  oven,  1102  oven,  1103  oven.  1104 
oven.  1110  oven,  1111  oven  203 
furnace,  and  203  forming.  Indiana 
renamed  the  204  oven  as  the  605  oven, 
with  no  change  in  its  maximiun  hourly 
PM  emission  rate  of  eight  pounds  per 
hour.  Indiana  renamed  the  204  furnace 
as  the  605  furnace,  with  no  change  in  its 
maximum  hourly  PM  emission  rate  of 
10  pounds  per  hour.  Indiana  has 
renamed  the  204  forming  operation  as 
605  forming  with  no  change  in  its 
maximimi  hourly  PM  emission  rate  of 
15  pounds  per  hour. 

Three  emission  points  continue  to  be 
listed  in  the  revised  rule  with  the  same 
emission  limits  they  had  in  the  previous 
rule:  601  forming  plus  oven,  with  a 
maximum  hourly  PM  emission  limit  of 
28.28  pounds  per  hour,  603  forming 
plus  oven,  with  a  maximum  hourly  PM 
emission  limit  of  16.49  pounds  per 
hour,  and  602  forming  plus  oven  with 
a  maximum  hourly  PM  emission  limit  of 
33.27  pounds  per  hour. 

These  revised  rules  reduce  both 
allowable  emissions  and  the  allowable 
emissions  rate.  The  revisions  also  reflect 
current  operations  at  the  Knauf  facility. 
Consequently,  EPA  approval  of  these 
changes  shoiild  not  result  in  an  adverse 
impact  on  air  quality.  In  fact,  EPA 
estimates  a  PM  emission  reduction  of 
155  tons  per  year. 

m.  What  Is  EPA's  Rulemaking  Action? 

EPA  is  approving  the  incorporation  of 
326  LAC  11-4-5  Shelby  County,  as 
revised,  into  the  Indiana  SIP.  The  rule 
revisions  modify  the  emissions  limits 
adopted  by  the  State  in  the  1980s  which 
are  part  of  the  current  Indiana  SIP.  The 
revised  rules  delete  references  to 
equipment  no  longer  in  use  by  Knauf 
and  update  names  of  equipment  which 
remains  in  use.  Because  the  revised 
rules  reduce  both  allowable  emissions 
and  the  allowable  emissions  rate  and 
reflect  current  operations  at  the  Knauf 
facility,  EPA  approval  of  these  revisions 
should  not  result  in  an  adverse  impact 
on  air  quality. 

EPA  IS  publishing  this  action  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  revision  and  we 


anticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication.  EPA  is 
proposing  to  approve  the  State's  SIP 
revision  request  should  adverse  written 
comments  be  filed.  This  action  will  be 
effective  without  further  notice  unless 
EPA  receives  relevant  adverse  written 
comment  by  January  8,  2003.  Should 
EPA  receive  such  comments,  we  will 
publish  a  final  rule  informing  the  public 
that  this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  February  7.  2003, 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
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Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
, Risks"  (62  PR  19885.  April  23.  1997). 
because  4t  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability:  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  7.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dateil:  November  7.  2002. 
Bharat  Mathur. 
Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(155)  to  read  as 
follows: 

§  52.770    Identification  of  plan. 

(c)*   *   * 

(155)  On  October  17,  2002,  the  State 
submitted  revised  particulate  matter 
emission  limits  for  the  Knauf  Fiber 
Glass  in  Shelby  County  for 
incorporation  into  the  Indiana  SIP. 

(i)  Incoropration  by  reference. 

(A)  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board, 
Article  1 1  Emission  Limitations  for 
Specific  Types  of  Operations.  Rule  4 
Fiberglass  Insulation  Manufacturing. 
Paragraph  5  Shelby  County  (326  lAC 
11-4-5).  Adopted  by  the  Indiana  Air 
Pollution  Control  Board  on  May  1.  2002. 
Filed  with  the  Secretary  of  State  on 
August  28.  2002.  Published  in  the 
Indiana  Register,  Volume  26.  Niunber  1 . 
October  1,  2002.  effective  September  27. 
2002. 

|FR  Doc.  02-30937  Filed  12-6-02;  8:45  am] 

BILLING  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parti  80 
(OPP-2002-0326;  FRL-7282-1] 

Carboxin;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 


carboxin  (5.6-dihydro-2-methyl-N- 
phenyl-1 .4-oxathiin-3-carboxamide)  and 
its  metabolite  5.6-dihydro-3- 
carboxanilide-2-methyl-l  ,4-oxathiin-4- 
oxide  (calculated  as  carboxin)  (from 
treatment  of  seed  prior  to  planting)  in  or 
on  canola,  seed.  Gustafson  LLC 
requested  this  tolerance  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA)  ,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 

DATES:  This  regulation  is  effective 
December  9.  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0326. 
must  be  received  on  or  before  February 
7,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Waller,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001:  telephone  number: 
(703)  308-9354;  e-mail  address: 
waller.mary^epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  mav  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  Code 
111) 

•  Animal  production  (NAICS  Code 
112) 

•  Food  manufacturing  (NAICS  Code 
311) 

•  Pesticide  manufacturing  (NAICS 
Code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  considt 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2002-0326.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
fi^uently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  ciurently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket.and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  edl  docket  materials  may 
be  available  electronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February 
23,  2000  (65  FR  8970)  (FRL-6390-1). 
EPA  issued  a  notice  pursuant  to  section 
408  of  FFDCA.  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  9F6036)  by 
Gustafson  LLC,  1400  Preston  Road, 
Suite  400,  Piano,  Texas  75093.  That 
notice  included  a  summary  of  the 
petition  prepared  by  Gustafson,  LLC.  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.301  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
fungicide  carboxin,  5,6-dihydro-2- 
methyl-1 ,4-oxathiin-3-carboxanilide] 
and  its  sulfoxide  metabolite  5,6- 
dihydro-3-carboxanilide-2-methyl-l,4- 
oxathiin-4-oxide] ,  each  expressed  as  the 
parent  compound],  in  or  on  canola.  seed 
at  0.03  parts  per  million  (ppm). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerancfe  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposiu^s  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinidng  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26.  1997  (62  FR  62961)  (FRL- 
5754-7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  i\  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  .of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA.  for  a  tolerance  for  combined 
residues  of  carboxin  (5.6-dihydro-2- 
methyl-N-phenyl-1 ,4-oxathiin-3- 
carboxamide)  and  its  metabolite  5.6- 
dihydro-3-carboxanilide-2-methyl-l,4- 
oxathiin-4-oxide  (calculated  as 
carboxin)  (from  treatment  of  seed  prior 
to  planting)  on  canola,  seed  at  0.03  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also  "^ 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  carboxin  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no  observed  adverse  effect  level 
(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1.—  Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


Study  Type 


870.3100 


870.3200 


870.3465 


90-Day  oral  tox- 
icity in  rats 


21/28-Oay  der- 
mal toxicity 


90-Day  inhala- 
tion toxicity 


Results 


NOAEL  =  Males:  not  identified;  Females:  10  mg/kg/day 

LOAEL  =  Males:  10  mg/kg/day  based  on  chronic  nephritis,  increased  urea  nitrogen, 
increased  creatinine;  Females:  40  mg/kg/day  based  on  chronic  nephritis 


Not  available 


Not  available 
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GuideNne  No. 


870.3700 


870.3700 


870.3800 


870.4100 


870.4300 


870.4200 


870.5100 


870.5375 


870.5385 


870.5385 


870.5385 


870.5450 


Table  1.—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Study  Type 


Prenatal  devel- 
opmental in 
rats 


Prenatal  devel- 
opmental in 
rabbits 


Reproduction 
and  fertility  ef- 
fects in  rats 


Results 


Matemal  NOAEL  =  10  milligrams/kilogram/day  (mg/kg/day) 

LOAEL  =  90  mg/kg/day  based  on  decreased  body  weights  and  body  weight  gain,  de- 
creased food  consumption,  and  increased  hair  loss 
Developmental  NOAEL  =  175  mg/kg/day 
LOAEL  =  not  identified 


Matemal  NOAEL  =  75  mg/kg/day 

LOAEL  =  375  mg/kg/day  based  on  increased  abortions 

Developmental  NOAEL  =  75  mg/kg/day 

LOAEL  =  375  mg/kg/day  based  on  increased  abortions 


Chronic  toxk:ity 
in  dogs 


Combined 
Chronic/ 
CarcirKh 
genicity  in  rats 


Cardno-genidty 
in  mk» 


Bacterial  reverse 
mutation  assay 
(Ames  test) 


In  vitro  mamma- 
lian chro- 
mosome aber- 
ration (CHO 
ceNs) 


Parental  NOAEL  =  Males  and  Females:  1  mg/kg/day 

LOAEL  =  Males:  10  mg/kg/day  based  on  decreased  body  weight  gains  in  F1  parents, 

gross  and  histopathological  changes  in  kidneys;  Females:  15  mg/kg/day  based  on 

equivocal  histopathological  changes  in  kidneys 
Reproductive  NOAEL  =  Males:  10  mg/kg/day;  Females:  15  mg/kg/day 
LOAEL  =  Males:  20  mg/kg/day;  Females:  30  mg/kg/day  based  on  decreased  fertility 

indices  for  Fib  parents  due  to  decreased  number  of  pregnancies  for  F2b  genera- 

twn 
Offspring  NOAEL  =  Males:  10  nrtg/kg/day;  Females:  15  mg/kg/day 
LOAEL  =  Males:  20  mg/kg/day;  Females:  30  mg/kg/day  based  on  decreased  body 

weights  for  F2b  male  pups  


NOAEL  =  Males:  16  mg/kg/day;  Females:  1.3  mg/kg/day 

LOAEL  =  Males:  158  mg/kg/day  based  on  decreased  RBC.  hematocrit  ar>d  hemo- 
gk)bin,  increased  MCH  and  MCV,  increased  alkaline  phosphatase  and  cholesterol, 
increaised  liver  weights;  Females:  15  mg/kg/day  based  on  decreased  body  weight 
gains  


NOAEL  =  Males:  0.8  mg/kg/day;  Females:  1.0  mg/kg/day 

LOAEL  =  Males:  9  mg/kg/day  based  on  decreased  body  weight  and  body  weight  gam, 
increased  urea  nitrogen  and  creatinine,  increased  water  consumption  and  urine  vol- 
ume, decreased  urine  specific  gravity,  histopathological  changes  in  kidneys;  Fe- 
males: 16  mg/kg/day  based  on  histopathological  changes  in  kidneys 

Negative  for  carcinogenk:ity  *  


NOAEL  =  Males:  752  mg/kg/day;  Females:  9  mg/kg/day 

LOAEL  =  Males:  not  identified;  Females:  451  mg/kg/day  based  on  increased  mortalrty 

Negative  for  carcinogenk^ty 


Negative  with  or  without  S-9  activation  at  5.000  ^g/plate  and  less 


Negative  without  S-9  activation 

Positive  with  S-9  activation.  Highly  significant  increases  in  chromosomal  aberrations 
at  several  toxk:  dose  levels  ranging  from  400  to  1 ,400  Fg/mL 


In  vivo  mamma- 
lian chro- 
mosome aber- 
ration (rat 
t>one  marrow) 


In  vivo  mamma- 
lian chro- 
mosome ait)er- 
ration  (rat    %. 
t)one  marrow) 


In  vivo  mamma- 
lian chro- 
moson>e  aber- 
ration (rat 
bone  marrow) 


Dominant  lethal 
assay  in  rats 


Negative  at  all  dose  levels  up  to  48-hours  post-dosing 

Study  is  unacceptable  due  to  lack  of  clinical  toxicity,  lack  of  a  multiple  dosing  sched- 
ule, and/or  lack  of  evidence  of  transport  to  target  tissue 


Negative  at  all  dose  levels  tested 


Positive.  Dose-related  statistrcally  significant  increased  percent  of  abemnX  cells  at 
191  mg/kg/day 


Not  available 
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Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.5550 

UDS  in  prin^ry 
rat 
hepatocytes 

Positive.  Dose-dependent  positive  responses  were  observed  at  treatment  levels  (rum 
5.13  to  103  ng/mL  in  the  absence  of  moderate  to  severe  toxicity 

870.7485 

Metabolism  and 
pharmaco  ki- 
netics in  rats 

Following  oral  treatment  of  rats  with  phenyl-UL-C'^  carboxin,  approximately  78.3- 
81.1%  and  77.0-81.5%  of  the  low  and  high  doses,  respectively,  were  recovered. 
Urine  was  the  major  route  of  excretion.  The  major  urinary  metabolites  were  4- 
acetamidophenol  and  its  glucuronide,  acetanilide,  and  hydroxylated  carboxin  sulf- 
oxide 

B.  Toxicological  Endpoints 

The  dose  at  which  NOAEL  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  conCem 
are  identified  the  LOAEL  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  horn  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  himian  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(a? AD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE».am^^er  =  point 
of  departure/exposures)  is  calculated.  A 
sunmiary  of  the  toxicological  endpoints 
for  carboxin  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  carboxin  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

.  Study  and  Toxicological  Effects 

Acute  dietary  all  populations 

Acute  RfD  =  not  required 

No  toxicological  endpoint 
attributable  to  a  single 
exposure  was  identi- 
fied 

None 

Chronic  dietary  all  popu- 
lations 

( 

NOAEL  =  0.8  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.008  mg/ 
kg/day 

FQPA  SF  =  3 
cPAD  =  chr  RfD 
FQPA  SF  =  0.00267  mg/ 
kg/day 

Combined  chronic/carcinogenicity  -  rat 
LOAEL  =  Males:  9  mg/kg/day  based  on 
decreased  t>ody  weight  and  body  weight 
gain,  increased  urea  nitrogen  and  creati- 
nine, increased  water  consumption  and 
urine  volume,  decreased  urine  specific 
gravity,  histopathological  changes  in  kid- 
neys; Females:  16  mg/kg/day  based  on 
histopathological  changes  in  kidneys 

Cancer  (oral,  dermal,  inheUa- 
tion) 

Not  likely  to  be  carcino- 
genic to  humans 

Negative  for  carcino- 
genicity in  rats  and 
mk:e 

Combined  chronic/carcinogenicity  -  rat  and 
carcinogenicity  -  mouse 

The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concems  unkjue  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 


established  (40  GFR  180.301)  for  the 
combined  residues  of  carboxin  and  its 
sulfoxide  metabolite,  in  or  on  a  variety 


of  raw  agricultvu-al  commodities  (RAG). 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
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carboxin  and  its  sulfoxide  metabolite  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  No  toxicological 
endpoint  attributable  to  a  single 
exposure  was  identified  in  the  available 
toxicology  studies  on  carboxin.  As  a 
result,  an  acute  endpoint  was  not 
identified  and  an  acute  dietary  exposure 
assessment  was  not  performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary'  risk  assessment  the 
Dietar\'  Exposure  Evaluation  Model 
(DEEM^'^')  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the 
Department  of  Agriculture  (USDA) 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
chronic  dietary  exposure  analysis  was 
an  unrefined  assessment.  Tolerance 
level  residues  and  100%  crop  treated 
assumptions  were  used. 

iii.  Cancer.  Carboxin  was  classified  as 
"not  likely  to  be  carcinogenic  to 
humans."  Therefore,  a  cancer  dietary 
exposure  assessment  was  not 
performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  suffit:ient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
carboxin  and  its  sulfoxide  metabolitel  in 
drinking  water.  Because  the  Agency 
does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
^  characteristics  of  carboxin  and  its 
sulfoxide  metabolite. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Expdsure  Analysis 
Modeling  System  (PRZMyEXAMS),'to 
produce  estimates  of  pesticide 
coiKentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
ground  water.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  rtlnoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  (PC)  area  factor 
as  an  adjustment  to  account  for  the 


maximum  PC  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  carboxin  and 
its  sulfoxide  metabolite  they  are  further 
discussed  in  the  aggregate  risk 
sectionsin  Unit  E. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  carboxin  and 
its  sulfoxide  metabolite  for  acute 
exposures  are  estimated  to  be  29.6  parts 
per  billion  (ppb)  for  surface  water  and 
0.09  ppb  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be 
0.63  ppb  for  surface  water  and  0.09  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g..  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets).  Carboxin 
is  not  registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity- 
Section  408(b)(2)(D)(v)  of  the  FFDCA' 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  conunon 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
carboxin  has  a  common  mechanism  of 


toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
carboxin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  carboxin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961.  November  26. 
1997). 

D.  Safety  Factor  for  Infants  and 
Chitdren 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  MOE  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  toxicity  and 
reproduction  studies  performed  with 
carboxin  did  not  indicate  evidence  for 
enhanced  susceptibility  to  the  fetuses/ 
offspring  of  rats  or  rabbits.  Neither 
quantitative  nor  qualitative  increased 
susceptibility  was  observed  in  the 
developmental  toxicity  study  in  rats,  the 
developmental  toxicity  study  in  rabbits, 
or  the  2-generation  reproduction 
toxicity  study  in  rats.  In  none  of  the 
toxicity  studies  on  carboxin  was  there 
any  toxicologically  significant  evidence 
of  treatment-related  neurotoxicity.  A 
developmental  neurotoxicity  study  in 
rats  is  not  required.  There  is.  however. 

a  concern  for  possible  germinal  cell 
toxicity. 

In  genotoxicity  studies,  carboxin 
demonstrated  clear  evidence  of 
clastogenic  potential.  It  was  also  noted 
that  in  the  2-generation  reproduction 
study  in  rats,  treatment-related 
decreased  fertility  indices  for  the  Fib 
male  and  female  parents  (due  to  a 
decreased  number  of  pregnancies  for  the 
F2b  generation)  were  observed.  Based 
on  these  considerations,  the  registrant 
will  be  required  to  submit  a  germinal 
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cell  assay,  specifically  a  dominant  lethal 
assay  in  rats,  to  the  Agency  in  order  to 
evaluate  possible  interaction  between 
carboxin  and  germinal  cell  targets. 
3.  Conclusion.  Based  upon  clear 
evidence  of  clastogenic  activity  and  the    . 
requirement  for  a  dominant  lethal  study. 
EPA  concluded  that  a  FQPA  safety 
factor  of  3X  is  appropriate  for  this  risk 
assessment.  The  safety  factor  of  lOX  was 
reduced  to  3X  because:  i.  There  is  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure;  ii. 
A  developmental  neurotoxicity'  study  is 
not  required;  iii.  The  dietary  (food  and 
drinking  water)  exposure  assessments 
will  not  underestimate  the  potential  for 
exposures  to  infants  and  children;  and 
iv.  There  are  no  registered  residential 
uses  for  carboxin. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
EECs  of  a  pesticide.  DWLOC  values  are 
not  regulatory  standards  for  drinking 
water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food  and 
residential  uses.  In  calculating  a 


DWLOC.  the  Agency  determines  how 
much  of  the  acceptable  exposure  (i.e.. 
the  PAD)  is  available  for  exposure 
through  drinking  water  e.g..  allowable 
chronic  water  exposure  (mg/kg/day)  = 
cPAD  -  (average  food  +  residential 
exposure).  This  allowable  exposure 
through  drinking  water  is  used  to 
calculate  a  DWLOC. 

A  DWLOC  will  vary,  depending  on  the 
toxic  endpoint.  drinking  water 
consiunption.  and  body  weights.  Defaiflt 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male).  2L/60  kg  (aduH 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs.  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 


levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futiu^,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  No  toxicological 
endpoint  attributable  to  a  single 
exposure  was  identified  in  the  available 
-toxicology  studies  on  carboxin.  As  a 
result.  carbo\in  is  not  expected  to  pose 
an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
.that  exposure  to  carboxin  and  its 

sulfoxide  metabolite  from  food  will 
utilize  41%  of  the  cPAD  for  the  U.S. 
population  and  92%  of  the  cPAD  for 
children  1-6  years,  the  most  highly    - 
exposed  population.  There  are  no 
residential  uses  for  carboxin.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  carboxin  and  its 
sulfoxide  metabolite  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water.  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD.  as  shown  in  the  following 
Tables: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  carboxin  and  its  sulfoxide 

metabolite 


Population  Sut>group 


U.S.  population 


cPAD  mg/kg/ 
day 


%cPAD 
(Food) 


Surface 

Ground 

Chronic 

Water  EEC 

Water  EEC 

DWLOC 

(ppb) 

(ppb) 

(ppb) 

0.00267 


Children  1-6  years 


41 


0.63 


0.00267 


92 


0.63 


0.09 


56 


0.09 


3.  Short-term  and  Intermediate-term 
risk.  Both  short-term  aggregate  exposure 
and  intermediate-term  aggregate 
exposiu^e  take  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level).  Since 
carboxin  is  not  registered  for  use  on  any 
sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern  as  described 
in  Table  3. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Carboxin  was  classified  as 
"not  likely  to  be  carcinogenic  to 
humans."  Therefore,  carboxin  is  not 
expected  to  pose  a  cancer  risk. 


5.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  residues  of 
carboxin  and  its  sulfoxide  metabolite. 

rv.  other  Consideratioiis 

A.  Endocrine  Disruptor  Effects 

FQPA  requires  EPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts  or  inactive 
ingredients)  "may  have  an  effect  in 
humans  that  is  similar  to  an  effect  • 
produced  by  a  naturally  occurring         V 
estrogen,  or  such  other  endocrine 
effect..."  EPA  has  been  working  with 


interested  stakeholders  to  develop  a 
screening  and  testing  program  as  well  as 
a  priority  setting  scheme.  In  the 
available  toxicity  studies  for  carboxin. 
there  is  no  evidence  of  endocrine 
disruptor  effects.  When  appropriate 
screening  and/or  testing  protocols  being 
considered  under  the  Agency's 
Endocrine  Disruptor  Screening  Program 
have  been  developed,  carboxin  may  be 
subjected  to  further  screening  and/or 
testing  to  better  characterize  effects 
related  to  endocrine  disruption. 

B.  Analytical  Enforcement  Methodology 

The  current  available  enforcement 
methods  for  tolerances  of  the  combined 
residues  of  carboxin  and  its  carboxin 
sulfoxide  metabolite  are  described  in 
the  Pesticide  Analytical  Manual  (PAM) 
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Vol.  II.  Method  I  is  a  colorimetric 
method  which  is  used  for  determination 
of  residues  in  or  on  com,  peanuts,  rice, 
rice  straw,  sorghum,  soybeans,  eggs, 
meat,  and  milk.  Method  II  and  its 
modification.  Method  A.  are  gas  liquid 
chromatography  (GLC)  methods  which 
are  used  for  wheat,  oats,  barley,  peanuts, 
peanut  oil  and  meal,  sorghum, 
cottonseed,  and  cottonseed  oil  and 
meal.  Adequate  recovery  data  were 
submitted  to  validate  the  methods  used 
in  the  canola  field  trials.  Residues  in 
canola  seeds  were  converted  to  aniline, 
which  was  derivatized  with 
heptafluorobutyric  anhydride  prior  to 
gas  chromatography  mass  selective 
detector  (GC/MSD)  analysis.  Recoveries 
were  100-103%  for  0.025  ppm 
fortifications  in  cemola  seeds. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Francis  Griffith. 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  U.S. 
Environmental  Protection  Agency,  701 
Mapes  Road,  Fort  George  G.  Meade.  MD 
20755-5350;  telephone  number:  (410) 
305-2905;  e-mail  address: 
griffith .  francis@epa.gov . 

C.  International  Residue  Limits 

There  are  no  CODEX.  Canadian,  or 
Mexican  maximum  residue  levels 
(MRLs)  for  carboxin  in/on  onion  seed. 
As  a  result,  harmonization  of  tolerances 
is  not  an  issue. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  carboxin,  (5.6 
dihydro-2-methyl-N-phenyl-l  ,4- 
oxathiin-3-carboxamide)  and  its 
metabolite  5,6-dihydro-3-carboxanilide- 
2-methyl-l  ,4-oxathiin-4-oxide 
(calculated  as  carboxin)  (from  treatment 
of  seed  prior  to  planting)  insert 
regulated  chemical,  in  or  on  canola, 
seed  at  0.03  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  requfre  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 


for  persons  to  "object""  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA.  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
OPP-2002-0326  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  7,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  vour  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA;. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 


EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrarj'  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0326.  to:  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460-0001.  hi  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
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issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
-  do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 


Commodity 


Canola,  seed 


addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  4he  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.'.'  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 


Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as     ^ 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  conunodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  26.  2002. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a]  and 
371. 

2.  Section  1-80.301  is  amended  by 
alphabetically  adding  the  commodity 
"canola,  seed"  to  the  table  in  paragraph 
(a)  to  read  as  follows: 

§  1 80.301    CartMxin;  tolerances  for 
residues. 

(a)*     *     * 
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IFR  Doc.  02-31010  Filed  12-6-02:  8:45  am) 
■LLM6  COOe  6SM-40-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
IOPPT-2002-0043;  FRL-7279-1] 
RIN  2070-AD43 

Perfluoroalkyl  Sulfonates;  Significant 
New  Use  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule.   ' 

SUMMARY:  EPA  is  issuing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  75  substances  including 
perfluorooctanesulfonic  acid  (PFOSH) 
and  certain  of  its  salts  (PFOSS). 
perfluorooctanesulfonyl  fluoride 
(POSF),  certain  higher  and  lower 
homologues  of  PFOSH  and  POSF.  and 
certain  other  chemical  substances, 
including  polymers,  that  are  derived 
from  PFOSH  and  its  homologues.  These 
chemicals  are  collectively  referred  to  as 
perfluoroalkyl  sulfonates,  or  PFAS.  This 
rule  requires  manufacturers  and 
importers  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture  or 
import  of  these  chemical  substances  for 
the  significant  new  uses  described  in 
this  document.  EPA  believes  that  this 
action  is  necessary  because  the  PFOSH 
component  of  these  chemical  substances 
may  be  hazardous  to  human  health  and 
the  environment.  The  required  notice 
will  provide  EPA  with  the  opportunity 


to  evaluate  an  intended  new  use  and 
associated  activities  and.  if  necessary,  to 
prohibit  or  limit  that  activity  before  it 
occurs. 

DATES:  This  final  rule  is  effective  on 
January  8.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director. 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  tech'nical  information  contact: 
Marv  Dominiak.  Chemical  Control 
Division  (7405M).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001;  telephone  number:  (202)  564- 
8104;  e-mail  address: 
dominiak.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  (defined 
by  statute  to  include  import)  any  of  the 
chemical  substances  that  are  listed  in 
Table  1  of  this  unit.  Persons  who  intend 
to  import  any  chemical  substance 
governed  by  a  final  SNUR  are  subject  to 
TSCA  section  13  (15  U.S.C.  2612) 
import  certification  requirements,  and 
to  the  regulations  codified  at  19  CFR 
12.118  through  12.127  and  12.728. 
Those  persons  must  certify  that  they  are 
in  compliance  with  the  SNUR 
requirements.  The  EPA  policy  in 


support  of  import  certification  appears 
at  40  CFR  part  707,  subpart  B.  In 
addition,  any  persons  who  export  or 
intend  to  export  any  of  the  chemical 
substances  listed  in  Table  1  are  subject 
to  the  export  notification  provisions  of 
TSCA  section  12(b)  (15  U.S.C.  2611(b)). 
and  must  comply  with  the  export 
notification  requirements  in  40  CFR 
721.20  and  40  CFR  part  707.  subpart 
D. Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  Chemical  manufacturers  or 
importers  (NAICS  325).  e.g..  persons 
who  manufacture  (defined  by  statute  to 
include  import)  one  or  more  of  the 
subject  chemical  substances. 

•  Chemical  exporters  (NAICS  325). 
e.g..  persons  who  export,  or  intend  to 
export,  one  or  more  of  the  subject 
chemical  substances. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  721.5  for  SNUR-related 
obligations.  Also,  consult  Unit  II.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


Table  1  .—Chemical  Substances  Covered  by  this  Rule 


CAS  No./PMN                                                                       CAS  Ninth  Collective  Index  Name 

307-35-7                                            1-Octanesulfonyi  fluoride.  1.1.2.2.3.3.4.4.5.5.6.6,7,7.8.8.8-heptadecafluoro- 

307-51-7                                            1-Decanesulfonyl  fluoride.  1,1.2,2.3.3.4.4,5,5.6,6,7.7,8.8.9.9,10.10.10-heneicosafluoro- 

376-14-7 

2-PropenoK;  acid,  2-mett>yl-.  2-(ethyl((hep1adecafluorooctyl)sulfonyl]amino)ettiyl  ester 

383-07-3 

2-Propeno«c  acid.  2-{bu1yl[(hepladecafluorooctyl)sulfonyllamino)ethyl  ester 

423-50-7 

1-Hexanesulfonyl  fluoride,  1.1.2.2.3.3.4.4.5.5.6.6.6-tndecafluoro- 

423-82-5 

2-Propenoic  acid.  2-(ethyl((heptadecafluorooctyl)sulfonyl]amino]ethyl  ester 

754-91-6                                          1-OctanesuHonamide.  1.1.2.2.3.3.4.4.5.5.6.6.7.7.8,8.8-heptadecafluoro- 

( 
1652-63-7                                          1-Propanaminium.  3-([(heptadecafluorooctyl)sulfonyl]amino]-N.N,N-trimethyl-.  iodide 

1 
1691-99-2                                        l-OctanesuHonamide.  N-ethyl-1,1.2.2.3.3.4.4,5.5,6.6,7,7.8.8,8-heptadecafluoro-N-(2-hydroxyethyl)- 

1763-23-1 

1-OctanesuHonic  add.  1.1.2.2,3.3,4.4.5,5.6.6.7.7.8,8,8-heptadecafluoro- 

2795-39-3 

1-Octanesulfonic  acid,  1,1,2.2,3,3,4,4.5.5.6,6.7.7.8,8,8-heptadecafluoro-,  potassium  salt 
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Table  1  .—Chemical  Substances  Covered  by  this  Rule— Continued 

CAS  NoVPMN 

CAS  Ninth  Collective  Index  Name 

2991-51-7 

Glycine.  N-ettiyl-N-[(heptadecafluorooctyi)sulfonyl]-.  potassium  salt 

4151-50-2 

1-Octanesulfonamide.  N-ethyl-1,1,2.2.3,3,4,4.5.5.6.6.7.7.8.8,8-heptadecafluoro- 

14650-24-9 

2-Propenoic  acid.  2-methyl-,  2-[[(heptadecafluorooctyl)sulfdnyl]mettiylamino]ethyl  ester 

17202-41-4 

1-Nonanesulfonic  add,  1.1,2.2,3,3,4,4,5.5.6,6,7,7,8.8.9.9.9-nonadecafluoro-.  ammonium  salt 

24448-09-7 

1-Octanesulfonamide,  1,1,2,2.3,3.4.4,5.5,6.6.7,7.8,8.8-heptadecafluoro-N-(2-tiydroxyettiyl)-N-methyl- 

25268-77-3 

2-Propenoic  acid,  2-[[(heptadecafluorooctyl)sulfonyl]methylamino}elhyl  ester 

29081-56-9 

1-Octanesutfonic  acid.  1.1,2,2,3,3,4.4.5.5,6,6,7.7.8,8.8-heptadecafluoro-.  ammonium  salt 

29117-08-6 

Poly(oxy-1.2-ethanediyl),  .alpha.-[2-[ethyl[(heptadecafluorooctyl)sulfonyl]amino]ethyl]-.omega-hydroxy- 

29457-72-5 

1-Octanesulfonic  acid,  1.1,2,2,3,3,4.4.5.5,6,6.7.7.8.8,8-heptadecafluoro-,  lithium  salt 

31506-32-8 

1-Octanesulfonamide,  1,1,2.2,3,3,4,4.5.5.6.6.7,7,8,8.8-heptadecafluoro-N-mettiyl- 

38006-74-5 

1-Propanaminium.  3-[l(heptadecafluorooctyl)sulfonyllaminol-N,N.N-trimethyl-,  chloride 

38850-58-7 

1-Propanaminium.  N-(2-hydroxyethyl)-N,N-dimettiyl-3-[(3-sulfopropyl)((tridecafluorohexyl)sultonyl]amino)-. 
inner  salt 

55120-77-9 

1-Hexanesulfonic  add.  1.1.2,2.3.3,4.4,5.5.6.6.6-tridecafluoro-,  lithium  salt 

67584-^2-3 

Cyclohexanesuttonic  acid.  decafluoro<pentafluoroettiyl)-,  potassium  salt 

67906-42-7 

1-Decanesulfonic  add.  1,1,2,2,3,3,4.4.5,5.6.6,7.7,8,8.9.9.10,10,10-t>eneicosafluoro-,  ammonium  salt 

68156-01^ 

Cyclohexanesulfonic  add.  nonatluorobis(trifluoromettiyl)-,  potassium  salt 

68296-62-4 

2-Propenoic  acid,  2-[bu1ylI(heptadecafluorooctyl)sulfonyl]amino]ethyl  ester,  tetomer  witti  2- 
[butyl[(pentadecafluorotieptyl)sulfonyl]amino]ethyl  2-propenoate,  mettiyloxirane  polymer  witti  oxirane 
di-2-propenoate,  mettiyloxirane  polymer  with  oxirane  mono-2-propenoate  and  1 -octanethiol 

68329-56-6 

2-Propenoic  acid,  eicosyl  ester,,  polymer  witti  2-[l(heptadecafluorooctyi)sulfonyl)methylamino)ettiyl  2- 
propenoate,  hexadecyl  2-propenoate,  2-(methyl[(nonafluorobutyl)sulfonyl]amino]ethyl  2-propenoate.  2- 
(methyl[(pentadecafluoroheptyl)sutfonyl]arnino]ethyl  2-propenoate,  2- 
(mettiyl[(tridecattuorohexyl)sulfonyl]amino]ethy1  2-propenoate,  ,2- 
(methyl[(und€cafluoropentyl)sulfony|)amino]ethyl  2-propenoate  and  octadecyl  2-propenoate 

68541-80-0 

2-Propenoic  add.  polymer  with  2-{ethyl((tieptadecafluorooctyl)sulfonyl]amino)ethyl  2-m€ttiyl-2-propenoate 
and  octadecyl  2-propenoate 

68555-90-8 

2-Propenoic  add.  butyl  ester,  polymer  with  2-[I(heptadecafluorooctyl)sulfony1]methylamino]ettiyl  2- 
propenoale.  2-[methyl[(nonafluorobutyl)sulfonyllamino]ethyl  2-propenoate,  2- 
[mettiyl[(pentadecafluoroheptyt)sutfonyl]amino]ettiyl  2-propenoate,  2- 
[mettiyl((tridecafluorohexyl)sulfonyllamino]ethyl  2-propenoate  and  2- 
[methyl[(undecafluoropentyl)sulfonyl]amino)ettiyl  2-propenoate 

68555-91-9 

2-Propenoic  add,  2-mettiyl-,  2-{ethyl[(heptadecafluorooctyl)sulfonyl]amino}ettiyl  ester,  polymer  with  2- 
[ethyl[(nonafluorobutyl)sul<onyl]amino]  ethyl  2-methyl-2-propenoate.  2- 
[ethyl[(pentadecafluoroheptyl)sulfonyl)amino]ethyl  2-mettiyl-2-propenoate,  2- 
[ethyl((tridecafiuorohexyl)sulfonyl]amino]ettiyl  2-mettiyl-2-propenoate,  2- 
[ettiyl[(undecafluoropentyl)suHonylJamino]ethyl  2-methyl-2-propenoate  and  octadecyl  2-methyl-2- 
propenoate 

68555-92-0 

2-Propenoic  acid,  2-mettiyl-.  2-[[(heptadecafluorooctyl)sulfonyl]metfiylamino]ethyl  ester,  polymer  with  2- 
[methyl[(nonafiuorobutyl)sulfonyl]amino]efhyl  2-methyl-2-propenoate,  2- 
[methyl[(penfadecafluoroheptyl)SL.ifonyl]amino]ethyl  2-mettiyl-2-propenoate,  2- 
(mettiyl[(tridecafluorohexyl)sulforyOamino)etliyl  2-methyl-2-propenoate.  2- 
[methyl[(undecafluoropentyl)suifonyl]aminolethyl  2-mettiyl-2-propenoate  and  octadecyl  2-methyl-2- 
propenoate                                                             ^ 

68586-14-1 

V 

2-Propenoic  add,  2-[[(heptadecafluorooctyl)sulfonyllmettiylamino]ettiyl  ester,  telomer  with  2- 
(methyl[(nonafluorobutyl)sulfonyl]aminolettiyl  2-propenoate,  .alptia.-(2-metriyl-1-oxo-2-propenyl)- 
.omega.-hydroxypoly(oxy-1 ,2-ethanediyl),  .alpha.-(2-methyl-1  -oxo-2-propenyl)-.omega.-[(2-mettiyl-1  - 
oxo-2-propenyl)oxy]poly(oxy-1 ,2-ethanediyi),  2-[mettiyl[(pentadecafluorotieptyl)su(fonyl]amino]ettiyl  2- 
propenoate.  '2-[methyl[  (tridecafluorohexyl)sulfonyl]amJno]ettiyl  2-propenoate,  2- 
(methyl[(undecafluoropentyl)sulfonyl]amino]ethyl  2-propenoate  and  1 -octanettiiol 
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Table  1  .—Chemical  Substances  Covered  by  this  Rule— Continued 


CAS  No./PMN 

CAS  Ninth  Collective  Index  Name 

68649-26-3 

l-Octanesulfonamide.  N-ethy1-1 .1 .2.2.3.3.4,4,5.5.6,6.7.7.8,8,8-heptadecafluoro-N-(2-hydroxyettiyl)-.  reac- 
tion   pfoducts    with    N-ethyl-1,1,2,2,3,3,4,4,4-nonafluoro-N-{2-hydroxyethyl)-1-butanesutfonamide,    N- 
ethyl-1, 1.2,2,3,3.4.4.5.5,6,6. 7, 7, 7-pentadecafluoro-N-(2-hydroxyethyl)-1-heptanesulfonamide,     N-ethyl- 
1,1,2.2,3,3,4,4,5  5,6,6,6-tndecafluoro-N-(2-hydroxyethyl)-1-hexanesurtonamide,                          N-ethyl- 
1 . 1  .?,2,3,3,4,4,5,5,5-undecaf1uoro-N-(2-hydroxyethyl)-1 -pentanesulfonamide, 
potymethylenepoiyphenylene  isocyanate  and  stearyl  ale. 

68867-60-7 

2-Propeno*c  acid,  2-(I(heptadecafliJoroocty«)sulfonyl]methylamino)ethyl  ester,  polymer  with  2- 
(methyl((nonaf1uorotxityl)sulfonyl]amino)ethyl  2-propenoate,  2- 
[methyl[(penladecaf1uoroheptyl)sulfonyliamino)ethyl  2-propenoate,  ,  2- 
(methyl((tndecafluorohexyl)sul1onyl)aminolethyl  2-propenoate,  2- 
[methyl((undecat)uoropentyl)sultonyllamino)ethy1  2-propenoate  and  .alpha.-(1-oxo-2-propenyl)-.on>ega.- 
methoxypoly(oxy-1 .2-ethanediyl) 

68867-62-9 

2-Propenok;  acid.  2-methyl-.  2-(ethyl((heptadecafluofooctyt)sulfonyiJaminolethyl  ester,  telomer  with  2- 
[ethyl((nonafloorobutyl)sulfonyt)aminolethyl  2-methyl-2-propenoate,  2- 
Iethyl[(pentadecafluorohepty1)sulfony11amino)ethyl  2-methyl-2-propenoate.  2- 
Iethyl[(tndecatluofohexyl)sul1onyl)aminolethyl  2-mefhyl-2-propenoate,  2- 
(ethyl((undecafluoropentyl)sul1ofiyl]aminolethyl  2-methyl-2-propenoate,  1 -octanethiol  and  .alpha.-(1- 
oxo-2-propenyl)-.omega.-methoxypoly(oxy-1 ,2-ethanediyt) 

68891-96-3 

Chromium.  diaquatetrachloro(.mu.-(N-ethyl-N-{(heptadecafluorooctyl)sulfonyl]glycinato- 
kappa  0:.kappa.O'l]- mu -hydroxybis(2-methylpropanol)dJ- 

68909-15-9 

2-Propeno«c  acid.  eicosyl  ester.  polymers  with  Ijranched  octyl  acrylate.  2- 
n(hepladecat1uorcx)ctyl)sulfonyl)methylamiAo]€thyl  acrylate.  2-{nr>ethyl 
((nonafluorobutyl)sulfonyl)amino)ethy1  acrylate.  2-[methyl((pentadecafluoroheptyl)sulfonyl)aminolethyl 
acrylate.  2-[methyl((tndecafluorohexy1)su«onyllamino)ethyl  acrylate,  2- 
(methyl((undecaftuoropentyl)sulfonyllamjno]ethyl  acrylate.  polyethylene  glycol  acrylate  Me  ether  and 
stearyl  acrylate 

68958-61-2 

1 ^ 

Poly(oxy-1 .2-ethanediyl).  .alpha.-(2-Iethy1((heptadecafluorooctyl)suKonyl]aminolethyl]-.on>ega.-methoxy- 

/0K25-14-8 

1-Octanesu«on«c  acid.  1,1,2,Z3.3,4,4,5,5,6,6,7,7,8,8,8-t)eptadecafluoro-,  compd.  with  2,2'- 
iminobis{ethanol](1:1) 

71487-20-2 

2-Propeno(C  acid,  2-methy1-,  methyl  ester,  polynrier  with  ethenylbenzene,  2- 
[[(hepladecaf1uofooctyl)sulfony()nf>efhylamino]ethyl  2-propenoate,  2- 
[methyl[|nonaHuorobutyl)sul<onyl]amino)ethyl  2-propenoate.  2- 
(methyl((pentadecafluoroheptyl)sulfonyl]aminolethyl  2-propenoate,  2- 
Imethyl((tridecafluorohexyl)sulfonyllamino)ethyl  2-propenoate.  2- 
(n»elhylf(undecafluoropentyl)sultonyllamino)ethyl  2-propenoate  and  2-propenoic  acid 

73772-32-4 

1  -PropanesuNonic  arid,  3-[I3-(dimethylamino)propyll[(tridecafluorohexyl)sulfonyl]amino]-2-hydroxy-, 
mortosodium  saK 

81190-38-7 

1-Propanaminium.  N-(2:hydroxyethyl)-3-((2-hydroxy-3-suHopropyl)((tridecafliJorohexyl)sulfonyl]amino}- 
N.N-dimethyl-.  hydroxide.  nK)nosodium  salt 

91081-99-1 

Sulfonamides.  C4-8-alkane.  perfluoro.  N-(hydroxyethyl)-N-methyl,  reaction  products  with  epichlorohydrin, 
adtpates  (esters) 

94133-90H1 

1-PropanesuHonic  add.  3-(l3-(dimethylamino)propylX(heptadecafluorooctyl)sulfonyl)amino)-2-hydroxy-, 
monosodium  salt 

98999-57-6 

Sulfonamides.  C7-8-alkane.  perfluoro.  N-methyl-N-(2-[(1-oxo-2-propenyl)oxy)ethyll.  polymers  with  2- 
ethoxyethyl  acrylate.  glycidyl  methacrylate  and  N,N.N-trimethyl-2-((2-methyl-1-oxo-2-pro- 
penyl)oxy)ettianaminium  chloride 

117806-54-9 

1  -Heptanesulfonic  acid,  1 , 1 ,2,2.3,3,4.4,5,5,6.6,7,7,7-pentadecafluoro-.  lithium  salt 

129813-71-4 

Sulfonamides,  C4-8-alkane,  perfluoro.  N-methyl-N-(oxiranylmethyl) 

148240-80-6 

Fatty  acids.  C18-unsatd..  trimers.  2-[methyl((thdecafluorohexyl)sulfonyl]amino]ethyl  esters 

148240-82-8 

Fatty  acids,  C18-unsatd.,  trimers,  2-(mettiyl[(pentadecafluoroheptyl)sulfonylJamino)ethyl  esters 

182700-90-9 

1-Octanesulfonamide.  1.1. 2.2.3.3.4,4.5. 5,6,6.7.7.8.8.8-heptadecatluoro-N-methyl-.  reaction  products  with 
benzene-chlonne-sutfur  chloride  (S2CI2)  reaction  products  chlorides 
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Table  1  .—Chemical  Substances  Covered  by  this  Rule— Continued 


CAS  NoTPMN 

CAS  Ninth  Collective  Index  Name 

L-92-0151 

2-Propenoic  add,  2-methyl-,  butyl  ester,  polymer  with  2-[ethyl[(heptadecafluorooctyl)sulfonyllaminolethyl 
2-methyl-2-propenoate,  2-[ethyl((nonafluorDbutyl)sulfonyl]aminolethyl  2-methyt-2-propenoate.  2- 
[ethyl({pentadecafluoroheptyl)sutfonyl]amino}ethyl  2-methyl-2-propenoate,  2- 
[ethyl{(tridecafluorohexyl)sutfonyl]amino]ethyl  2-methyl-2-propenoate  and  2-propenoic  acid 

P-80-0183 
192662-29-6 

Sulfonamides,  C4-8-alkane,  perfluoro.  N-[3-(dimethytamino)propyll,  reaction  products  with  acrylic  add 

P-83-1102 
306973^*6-6 

Fatty  adds,  linseed-oil,  dimers,  2-[I(heptadecafluorooctyl)sulfonyl]methylamino]ethyl  esters         ^ 

P-84-1163 
306975-56^ 

Propanoic  acid,  3-hydroxy-2-(hydroxymethyl)-2-methyl-,  polymer  with  2-ethyl-2-(hydroxymethyl)-1,3- 
propanediol  and  N,N',2-tris(6-isocyanatohexyl)imidodicartx)nic  diamide,  reaction  products  with  N-ethyl- 
1 .1 .2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-(2-hydroxyethyl)-1  -octanesulfonamide  and  N-ethyl- 
1 ,1 .2,2,3,3.4,4,5,5,6,6.7,7,7-pentadecafiuoro-N-(2-hydroxyethyl)-1  -heptanesulfonamide,  compds.  with 
triethylamine 

P-84-1171 
306975-57-5 

Propanoic  add,  3-hydroxy-2-(hydroxymethyl)-2-methyl-,  polymer  witt)  1,1'-methylenebisI4- 
isocyanatobenzene]  and  1,2,3-propanetriol.  reaction  products  with  N-ethyl- 
1,1,2,2.3,3,4,4.5.5,6,6.7,7,8,8.8-heptadecafluoro-N-(2-hydroxyethyl)-1-octanesutfonamide  and  N-ethyl- 
lil,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-N-(2-hydroxyethyl)-1 -heptanesulfonamide,  compds.  with 
morpholine 

P-66-0301 
306973-47-7 

Sulfonamides,  C4-8-alkane,  perfluoro,  N-(hydroxyethyl)-N-methyl,  reaction  products  witti  12- 
hydroxystearic  acid  and  2,4-TDI,  ammonium  salts 

P-86-0958 
306975-62-2 

2-Propenoic  acid.  2-methyl-,  dodecyl  ester,  polymers  with  2-{methyl[(perfluoro-C4-8- 
alkyl)sulfonyl]aminolethyl  acrylate  and  vinylidene  chloride 

P-89-0799 
160901-25-7 

Sulfonamides,  C4-8-alkane,  perfluoro,  N-ethyl-N-(hydroxyethyl),  reaction  products  with  2-ethyl-1-hexanol 
and  potymethylenepoiyphenylene  isocyanate 

P-90-0111 
306974-19-6 

Sulfonamides,  C4-8-alkane,  perfluoro,  N-methyl-N-[(3-octadecyl-2-oxo-5-oxazolidinyl)methyl] 

P-91-1419 
306975-84-8 

Poly(oxy-1, 2-ethanediyl),  alpha -hydro-.omega.-hydroxy-,  polymer  with  1 ,6-diisocyanatohexane,  N- 
(hydroxyethyl)-N-methyl  perfluoro  C4-8-alkane  sulfonamides-blocked 

P-93-1444 
306975-85-9 

2-Propenoic  acid,  2-methyl-,  dodecyl  ester,  polymers  with  N-(hydroxymethyl)-2-propenamide,  2- 
(nf>ethyl[(perfluoro-C4-8-alkyl)sulfonyllamino)ethyl  methacrylate,  stearyl  methacrylate  and  vinylidene 
chloride 

P-94-0545 
306976-25-0 

1-Hexadecanaminium,  N,N-dimethyl-N-I2-[(2-methyl-1-oxo-2-propenyl)oxy]ethyl]-,  bromide,  polymers  witti 
Bu  acrylate,  Bu  methacrylate  and  2-(methyl[(perfluoro-C4-8-allcyl)sulfonyllamino]ettiyl  acrylate 

P-94-0927 
306976-55-6 

2-Propenoic  acid,  2-methyl-,  2-mettiylpropyl  ester,  polymer  with  2,4-diisocyanato-1-methylbenzene,  2- 
ettiyl-2-(hydroxymethyl)-1,3-propanediol  and  2-propenoic  acid,  N-ettiyl-N-(hydroxyethyl)perfluoro-C4-8- 
alkanesulfonamides-blocked 

P-94-2206 
306974-28-7 

Siksxanes  and  Silteones.  di-Me,  monoI3-[(2-methyl-1-oxo-2-propenyl)oxy)propylgroup]-terminated,  poly- 
mers with  2-(methyl[(pertluoro-C4-8-alkyl)suHonyllaminolettiyl  acrylate  and  stearyl  mettwcrylate 

P-95-0120 
306980-27-8 

Sulfonamides,  C4-8-alkane,  perfluoro,  N,N'-[1,6-hexanediylbis[(2-oxo-3,5- 
oxaiZOlkJinediyl)mettiylene]]bis{N-methyl- 

P-96-1262 
306974-45-8 

Sulfonic  acids,  C6-8-alkane,  perfluoro,  compds.  witti  polyettiylene-polypropylene  glycol  bis<2- 
aminopropyl)  ether 

P-96-1424 
306977-10-6 

2-Propenoic  add,  2-mettiyl-.  2-(dimethylamino)ettiyl  ester,  tekxner  witti  2-Iettiyl[(perfluoro-C4-8- 
alkyl)sulfonyl]amino]ettiyl  mettiacrylate  and  1 -octanethiol,  N-oxktes 

P-96-1433  * 
178094-69-4 

1  -OctanesulfonamkJe,  N-[3-(dimettiytoxkloamino)propyl]-1 , 1 ,2,2,3.3,4,4.5,5,6,6,7,7,8,8,8-heptadecafluoro- 
,potassium  salt 

P-97-0790 
251099-16-8 

1-Decanaminium,  N-decyl-N,N-dimettiyl-,  salt  witti  1,1,2,2,3,3,4,4,5,5,6.6,7,7,8,8,8-heptadecafluoro-l- 
octanesulfonk:  acid  (1:1) 

P-98-0251 
306978-04-1 

2-Propenoic  acid,  butyl  ester,  polymers  with  acrylamkJe,  2-[mettiylt(perfluoro-C4-8- 
alkyOsulfonylJaminoJethyl  acrylate  and  vinylidene  chloride 
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Table  l.— Chemical  Substances  Covered  by  this  Rule— Continued 


CAS  No  /PMN 


CAS  Ninth  Collective  Index  Name 


P-98-1272 
306977-58-2 


2-Propenoic  acid.  2-methyl-,  3-(tnmethoxysilyl)propyl  ester,  polymers  with  acrylic  acid,  2- 
(methyl((perfluoro-C4-8-alkyl)sultonyl]amino]ethyl  acrylate  and  prbpylene  glycol  monoacrylate, 
hydrolyzed.  compds.  with  2.2'-(methytimino)bts(ethanol] 


P-99-0188 
306978-65-4 


P-99-0319 
306979-40-8 


Hexane,        1 ,6-diisocyanato-.       homopolymer,       N-(hydroxyethyl)-N-methyi       perfluoro-C4-8-alkane 
sulfonamides-  and  stearyl  alc.-blocked 


Poly(oxy-1.2-ethanediyl),    alpha -[2-(methylamino)ethyl]-.omega.-I(1,1,3.3-tetramethylbutyl)phenoxyI-,  N- 
[(pertluoro-C4-8-alkyl)suttonyl]  dehvs. 


•  Manufacturer  requested  change  in  chemical  identity  based  on  interpretation  of  current  data.  Former  CAS  No,  1 79005-06-2  is  being  deleted 
from  the  Inventory. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OFPT-2002-0043.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  ofBcial  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  ofHcial  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave..  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-:1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"listings  at 
http://www.epa.gOv/fedrgstr/.A 
frequently  updated  electronic  version  of 
40  CFR  part  721  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr721_00.html,a 
beta  site  currenUy  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 


docket  materials  through  the  docket    . 
facility  identified  in  Unit  I.B.I. "Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  action  promulgates  the 
Supplemental  proposed  SNUR 
published  in  the  Federal  Register  of 
March  11,  2002  (67  PR  11014)  (FRL- 
6823-7),  which  modified  the  original 
proposed  SNUR  published  in  the 
Federal  Register  of  October  18.  2000  (65 
FR  62319)  (FRL-6745-5). 

This  rule  requires  persons  to  notify 
EPA  at  least  90  days  before  commencing 
the  manufacture  or  import  of  the 
chemical  substances  identified  in  Table 
1,  Unit  I.  A.,  for  the  significant  new  uses 
described  in  this  document.  The 
chemical  substances  identified  in  Table 
1.  Unit  I. A.,  are  75  chemical  substances, 
including  PFOSH,  PFOSS.  POSF. 
certain  higher  and  lower  homologues  of 
PFOSH  and  POSF.  and  certain  other 
chemical  substances,  including 
polymers,  that  are  derived  from  PFOSH 
and  its  homologues.  These  chemicals 
are  collectively  referred  to  throughout 
this  rule  as  PFAS.  In  the  original 
proposed  SNUR.  these  chemicals  were 
referred  to  collectively  as  perfluorooctyl 
sulfonates,  or  PFOS.  but  commenters 
noted  that  this  generic  usage  of  the  term 
PFOS  was  inconsistent  with  the  use  by 
the  manufacturer  of  PFOS,  3M,  to  refer 
only  to  chemicals  with  an  eight-carbon, 
or  C8,  chain  length.  Many  of  the 
chemicals  in  this  SNUR  include  a  range 
of  carbon  chain  lengths,  although  most 
include  C8  within  the  range. 
Accordingly,  EPA  uses  the  generic  term 
PFAS  to  refer  to  any  carbon  chain 
length,  including  mixed  ranges  and 
higher  and  lower  homologues  as  well  as 
C8,  and  the  term  PFOS  to  represent  only 
those  chemical  substances  which  are 
predominantly  C8. 

The  significant  new  uses  described  in 
this  document  are: 


1 .  Any  manufacture  or  import  for  any 
use  of  any  chemical  listed  in  Table  1, 
Unit  I.A.,  on  or  after  January  1,  2003, 
except  as  noted  in  Unit  II.A.2. 

2>  Manufacture  or  import  of  any 
chemical  listed  in  Table  1,  Unit  I. A., 
solely  for  one  or  more  of  the  following 
specific  uses  shall  not  be  considered  as 
a  significant  new  use  subject  to 
reporting  under  this  section: 

i.  Use  as  an  anti-erosion  additive  in 
fire-resistam  phosphate  ester  aviation 
hydraulic  fluids. 

ii.  Use  as  a  component  of  a 
photoresist  substance,  including  a  photo 
acid  generator  or  surfactant,  or  as  a 
component  of  an  anti-reflective  coating, 
used  in  a  photomicrolithography 
process  to  produce  semiconductors  or 
similar  components  of  electronic  or 
other  miniaturized  devices. 
*    iii.  Use  in  coatings  for  surface  tension, 
static  discharge,  and  adhesion  control 
for  analog  and  digital  imaging  films, 
papers,  and  printing  plates,  or  as  a 
surfactant  in  mixtures  used  to  process 
imaging  films. 

iv.  Use  as  an  intermediate  only  to 
produce  other  chemical  substances  to  be 
used  solely  for  the  uses  listed  in  Unit 
II.A.2. i..  ii.,or  iii. 

The  chemical  substances  subject  to 
this  SNUR  are  listed  in  Table  1,  Unit 
I.A.  Most  of  these  PFAS  chemical 
substances  include  the  C8  chain  length 
characteristic  of  PFOS  and  thus  have  the 
potential  to  degrade  to  PFOSH  in  the 
environment  or  to  be  converted  to 
PFOSH  via  incomplete  oxidation  during 
the  incineration  of  PFOS-containing 
materials.  Once  PFOSH  has  been 
released  to  the  environment,  it  does  not 
undergo  further  chemical  (hydrolysis), 
microbial,  or  photolytic  degradation. 
PFOS  is  highly  persistent  in  the 
environment  and  has  a  strong  tendency 
to  bioaccumulate.  Studies  have  found 
PFOS  in  very  small  quantities  in  the 
blood  of  the  general  human  population 
as  well  as  in  wildlife,  indicating  that 
exposure  to  the  chemicals  is 
widespread,  and  recent  tests  have  raised 
concerns  about  their  potential 


72860  Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Rules  and  Regulations  72859 


developmental,  reproductive,  and 
systemic  toxicity  (Refs.  1,  2,  and  3). 
These  facts,  taken  together,  raise 
concerns  for  long  term  potential  adverse 
effects  in  people  and  wildlife  over  time 
if  PFOS  shoidd  continue  to  be 
produced,  released,  and  built  up  in  the 
environment. 

3M,  the  principal  manufacturer  of 
PFAS  worldwide,  voluntarily 
committed  to  discontinue  the 
production  of  the  specific  PFOS-based 
PFAS  chemicals  covered  by  this  rule  by 
December  31,  2002  (Ref.  4).  Based  on. 
the  information  EPA  possessed  when 
the  original  proposed  SNUR  was 
published.  EPA  concluded  that  this 
action  by  3M  would  reduce  manufacture 
and  importation  of  these  chemicals  to 
zero,  with  a  corresponding  reduction  in 
the  type,  form,  and  duration  of  exposure 
to  these  chemicals.  EPA  therefore 
concluded  that  any  subsequent  new 
manufacture  or  importation  of  these 
chemicals  would  constitute  a  significant 
new  use. 

Commenters  on  the  original  SNUR 
proposal  provided  information 
confirming  that,  contrary  to  the 
information  available  to  the  EPA  when 
the  original  proposed  SNUR  was 
published,  3M  was  not  the  sole 
manufacturer  of  certain  of  the  chemical 
substances  on  Table  1,  Unit  I.A.These 
commenters  were  importing  a  few  of 
these  substances  in  small  quantities 
below  mandatory  reporting  thresholds 
for  their  specific  uses  from  non-3M 
sources  outside  the  United  States  prior 
to  the  publication  of  the  proposed 
SNUR.  The  identities,  amounts,  and 
suppliers  of  those  specific  chemicals 
were  claimed  as  CBI.  and  thus  cannot  be 
specifically  identified  in  this  rule.  To 
the  extent  that  specific  PFAS  chemical 
substances  on  the  proposed  SNUR  lists 
were  being  obtained  from  sources  other 
than  3M  for  specific  uses  prior  to  the 
publication  of  the  proposed  SNUR.  and 
thus  would  not  be  affected  by  3M's 
unilateral  decision  to  discontinue 
production,  the  manufacture  of  those 
specific  chemicals  for  particular  uses  is 
considered  to  be  ongoing  and  would  not 
be  subject  to  a  significant  new  use 
determination.  These  specific  uses  are 
as  a  component  of  a  photoresist 
substance,  including  a  photo  acid 
generator  or  surfactant,  or  as  a 
component  of  an  anti-reflective  coating, 
used  in  a  photomicrolithography 
process  to  produce  semiconductors  or 
similar  components  of  electronic  or 
other  miniaturized  devices. 
Accordingly,  this  SNUR  identifies  the 
manufacture  or  importation  of 
chemicals  listed  in  Table  1,  Unit  I.A.. 
for  these  specific  uses  as  not  being  a 
significant  new  use. 


Commenters  on  the  original  SNUR 
proposal  who  had  obtained  listed 
chemicals  only  from  3M  sources  prior  to 
the  publication  of  the  proposed  SNUR 
also  identified  non-3M  sources  for 
specific  PFAS  chemicals  that  were 
essential  to  their  specific  uses  in  the 
semiconductor,  aviation  hydraulics,  and 
imaging  industries.  Based  on  the 
information  presented  by  these 
commenters  about  the  limited  volume  of 
their  uses,  the  extent  of  controls  on 
exposure  and  releases,  and  the  absence 
of  viable  alternatives  for  these  specific 
chemicals,  some  of  which  are  claimed 
as  CBI  and  thus  caimot  be  specifically 
identified  in  this  rule,  this  SNUR 
identifies  the  manufacture  of  chemicals 
in  Table  1.  Unit  I.A.,  for  these  specific 
uses  as  not  being  significant  new  uses. 
Manufacture  or  importation  of  these 
chemicals  for  these  uses  is  thus  not 
subject  to  this  SNUR.  Because  certain  of 
*  the  SNUR  chemicals  are  intermediates 
required  in  the  manufacture  of  the 
specific  listed  chemicals  associated  with 
these  excluded  uses,  the  use  of  PFAS 
chemicals  listed  in  Table  1.  Unit  I.A..  as 
intermediates  solely  to  produce  other 
chemicals  for  one  or  more  of  the  specific 
excluded  uses  is  also  excluded  from  the 
definition  of  a  significant  new  use. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  The  Agency 
makes  this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  TSCA  section 
5(a)(2).  These  factors  include  the 
voliune  of  a  chemical  substemce's 
production  or  importation;  the  extent  to 
which  a  use  changes  the  type,  form, 
magnitude,  or  duration  of  exposure  to 
the  substance;  and  the  reasonably 
anticipated  manner  of  producing  or 
otherwise  managing  the  substance.  Once 
EPA  makes  this  determination  and 
promulgates  a  SNUR.  TSCA  section 
5(a)(1)(B)  requires  persons  to  submit  a 
significant  new  use  notice  (SNUN)  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
chemical  substance  for  that  significant 
new  use  (15  U.S.C.  2604  (a)(1)(B)). 

As  noted  in  the  proposed  SNUR.  EPA 
believes  that  the  intent  of  TSCA  section 
5(a)(1)(B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR,  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  begun  after  publication  of  the 
proposed  SNUR  were  considered  to  be 
ongoing,  rather  than  new.  it  would  be 
difficult  for  EPA  to  establish  SNUR 
notice  requirements,  because  any  person 


could  defeat  the  SNUR  by  initiating  the 
proposed  significant  new  use  before  the 
rule  became  final,  and  then  argue  that 
the  use  was  ongoing. 

Accordingly,  persons  who  may  have 
begun  commercial  manufacture  or 
import  of  the  PFAS  chemicals  listed  in 
Table  1.  Unit  I.A..  for  the  significant 
new  uses  listed  in  this  final  SNUR  after 
the  initial  proposal  was  published  on 
October  18.  2000.  must  stop  that  activity 
before  the  effective  date  of  this  final 
rule.  Persons  who  cease  those  activities 
will  have  to  meet  all  SNUR  notice 
requirements  and  wait  until  the  end  of 
the  notice  review  period,  including  all 
extensions,  before  engaging  in  any 
activities  designated  as  significant  new 
uses.  If.  however,  persons  who  may 
have  begun  commercial  manufacture  or 
import  of  these  chemical  substances 
between  the  proposal  and  the  effective 
date  of  the  SNUR  meet  the  conditions  of 
advance  compliance  as  codified  at  40 
CFR  721.45(h).  those  persons  will  be 
considered  to  have  met  the  final  SNUR 
requirements  for  those  activities. 

C.  Summary  of  and  Response  to 
Comments 

Eight  parties  submitted  timely 
comments  on  the  supplemental 
proposed  SNUR.  All  of  the  comments 
generally  supported  the  SNUR.  although 
several  of  them  requested  clarification 
of  specific  points.  Two  parties 
submitted  late  comments  addressing 
broader  issues  of  EPA's  SNUR  authority. 

Three  of  the  comments,  from  Solutia, 
Inc..  ExxonMobil  Biomedical  Sciences, 
Inc.,  and  Boeing  Company,  supported 
the  approach  and  language  of  the 
proposed  SNUR  with  respect  to  the 
aviation  hydraulics  use. 

The  Semiconductor  Industry 
Association  and  Semiconductor 
Equipment  and  Materials,  Inc.  (SLA/ 
SEMI),  submitted  joint  comments 
generally  approving  the  proposed 
SNUR,  but  requested  clarification  on 
two  issues,  including  the  scope  of  the 
proposed  exclusion  of  the 
semiconductor  photomicrolithography 
use  from  the  rule  and  the  application  of 
the  section  12(b)  export  notification 
requirements  of  TSCA  to  the  export  of 
chemicals  and  products  intended  for  the 
excluded  use.  SLA/SEMI  noted  that  the 
photomicrolithography  processes  used 
in  the  semiconductor  industry  are  used 
to  produce  not  only  semiconductors,  but 
also  electronic  components  of  disk 
drives,  electronics  packaging, 
micromachines.  and  optoelectronic 
devices  and  circuits.  SIA/SEMI 
indicated  that  they  read  the  proposed 
exclusion  to  apply  to  such  production 
activities,  which  were  included  in  the  - 
industry  mass  balance  materials  they 
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supplied  to  the  Agency,  and  asked  EPA 
to  confirm  that  understanding.  EPA 
acknowledges  that  the  language  of  the 
exclusion,  which  describes  "...  a 
photomicrolithography  process  to 
produce  semiconductors  or  similar 
components  of  electroni(?or  other 
miniaturized  devices,"  is  intended  to 
applv  to  all  of  these  activities  for  which 
the  semiconductor  industry,  in  its  data 
submissions  to  the  Agency,  detailed  the 
current  need  to  use  PFAS  to  achieve  the 
technical  requirement  of  fineness  of 
lines  requiring  sharp  definition  in  the 
submicron  area.  EPA  agrees  that  the 
specific  items  listed  by  SLA/SEMI  are 
■'components  of  electronic  or  other 
miniaturized  devices."  Broader 
photolithography  uses  are  not  intended 
to  be  covered  by  this  exclusion,  and 
manufacture  or  importation  of  listed 
PFAS  chemicals  for  such  uses  is 
considered  to  be  a  significant  new  use 
subject  to  this  rule. 

With  respect  to  TSCA  section  12(b). 
SIA/SEMI  stated  that  it  assumes  that  a 
person  who  exports  one  of  the 
chemicals  covered  by  the  SNUR  for  a 
use  that  is  excluded  from  the  SNUR 
would  not  need  to  meet  export 
notification  requirements  for  sucl^ 
exports.  EPA  does  not  concur  with  this 
interpretation.  Section  12(b)(2)  of  TSCA 
provides  that,  "If  any  person  exports  or 
intends  to  export  to  a  foreign  country  a 
chemical  substance  or  mixture  for 
which  ...  a  rule  has  been  proposed  or 
promulgated  under  section  5  ....  such 
person  shall  notify  the  Administrator  of 
such  exportation  or  intent  to  export  and 
the  Administrator  shall  furnish  to  the 
government  of  such  country  notice  of  • 
such  rule  ..."  Regulations  implementing 
TSCA  section  12(b)  are  at  40  CFR  part 
707,  subpart  D. 

The  TSCA  section  12(b)  export 
notification  requirement  for  a  chemical 
is  not  contingent  on  whether  the 
intended  use  of  the  chemical  has  been 
regulated  under  the  SNUR,  and  EPA 
does  not  interpret  TSCA  section  12(b)  to 
include  an  exemption  for  uses  that  are 
not  regulated.  In  promulgating  the 
original  TSCA  section  12(b)  regulations. 
EPA  explained  its  position,  'that  the 
export  notification  requirement  for  a 
chemical  is  not  contingent  on  whether 
the  intended  use  of  the  chemical  has 
been  regulated  .  .  .  Notice  must  be  given 
to  EPA  even  though  the  chemical  is 
being  exported  for  a  use.  or  in  a  manner, 
that  is  not  regulated  domestically  under 
the  relevant  TSCA  section  5.  6.  or  7 
action,  rule  or  order.  "  (45  FR  82844. 
82846.  December  16.  1980.)  Under 
TSCA  section  12(b).  the  Agency  is 
responsible  for  informing  the  importing 
country  about  actions  taken  with  respect 
to  a  chemical  that  is  the  subject  of  a 


proposed  or  final  SNUR.  This  notice 
includes  information  about  any  exempt 
uses  within  the  United  States.  It  is  up 
to  the  foreign  government  to  determine 
what  action,  if  any,  should  be  taken 
with  respect  to  the  substance  in  that 
country.  The  Agency  also  notes  that,  in 
many  cases,  the  exporter  will  not  know 
the  use  of  the  substance  or  mixture 
being  exported.  Requiring  the  exporter 
to  make  a  use  determination  would  be 
unnecessarily  burdensome,  and  could 
be  impossible  in  some  cases. 
Accordingly,  EPA  believes  its  current 
interpretation  of  TSCA  section  12(b) 
best  furthers  the  intent  of  the  statute. 

Air  Products  Electronic  Chemicals 
(APEC)  requested  that  the  Agency 
clarify  specifically  whether  the 
semiconductor  photomicrolithography 
exclusion  would  apply  to  developer 
products  with  a  PFAS  component.  This 
exclusion  applies  only  to- "components 
of  photoresist  substances"  and 
"components  of  anti-reflective 
coatings."  Developers  are  not 
components  of  either  "photoresist 
substances"  or  "anti-reflective 
coatings,"  and  thus  are  not  included 
within  the  scope  of  the  exclusion.  The 
manufacture  or  importation  of  PFAS  for 
use  in  developers  and  polyimides  is 
considered  a  significant  new  use  under 
this  rule. 

The  Eastman  Kodak  Company  filed 
comments  and  supporting  materials  on 
behalf  of  the  International  Imaging 
Industry  Association  (I3A),  requesting 
minor  changes  to  the  language  of  the 
proposed  exclusion  for  certain  imaging 
uses  and  providing  substantial 
information  on  the  industry's  reductions 
in  PFAS  use  and  on  the  details  of  PFAS 
use,  exposures,  and  releases  by  the 
industiy.  I3A  also  met  twice  with  the 
Agency  to  present  information  cUid 
answer  questions,  and  materials  and 
correspondence  from  those  meetings 
were  included  in  the  rulemaking  record. 
The  language  changes  requested  by  I3A 
help  to  clarify  the  intended  application 
of  the  exclusion,  and  have  been 
incorporated  into  the  regulatory  text  of 
the  rule. 

The  specific  imaging  uses  excluded 
from  the  significant  new  use  definition 
are  uses  in  coatings  for  surface  tension, 
static  discharge,  and  adhesion  control 
for  analog  and  digital  imaging  films, 
papers,  and  printing  plates,  or  as  a 
surfactant  in  mixtures  used  to  process 
imaging  films.  Coatings  for  surface 
tension  control  allow  the  rapid 
spreading  of  multiple  thin  layers  of 
light-sensitive  materials  at  high  speed  to 
prevent  drying  of  materials  as  they  are 
laid  down.  This  prevents  irregularities 
in  the  coating  which  would  make  the 
films,  papers,  or  printing  plates 


unuseable.  Coatings  to  control  static 
discharge  help  to  repel  dirt,  reduce 
friction,  and  thus  prevent  the  discharge 
of  static  electricity  otherwise  built  up 
during  the  transport  of  imaging 
materials  through  manufacturing  and 
image  processing  equipment.  This 
prevents  light-sensitive  imaging 
materials  from  being  fogged  and 
rendered  useless  by  light  from  a  static 
discharge.  Because  tape  is  the  primary 
way  in  which  imaging  materials  are 
attached  to  spools  and  to  each  other 
during  processing,  adhesion  control 
coatings  help  to  ensure  that  the  bond 
between  the  tape  and  the  coating  will  be 
strong  enough  to  withstand  transport 
during  use  and  processing,  but  will 
separate  before  it  would  damage  either 
the  imaging  material  or  the  equipment. 

The  exclusion  for  use  of  PFAS  as  a 
surfactant  in  mixtures  used  to  process 
imaging  films  involves  incorporation  of 
a  PFAS  material  into  a  mixture  that  is 
used  as  a  photoprocessing  solution 
where  its  surfactant  properties  function 
to  prevent  discoloration  of  films  while 
the  films  are  being  processed  through 
the  solution.  This  exclusion  applies 
only  to  processing  films.  Use  as  a 
surfactant  in  mixtures  to  process  papers 
and  printing  plates  would  be  a 
significant  new  use  under  the  rule. 

The  ISA  comments  and  supporting 
documents  characterized  the  specific 
uses,  exposures,  and  releases  of  PFAS 
materials  in  the  imaging  industry  in 
such  a  way  as  to  greatly  improve  the 
Agency's  understanding.  The 
submission  also  reflected  a  significant 
reduction  in  the  use  of  the  chemicals 
subject  to  the  SNUR.  Comments  on  the 
original  SNUR  proposal  indicated  that 
the  annual  worldwide  usage  volume  of 
these  chemicals  was  approximately 
36,000  kilograms  (kg)  (79,200  pounds), 
of  which  the  U.S.  consumption  was 
approximately  18,000  kg/year  (yr).  The 
recent  I3A  comments  reported  that  the 
United  States  demand  for  these 
chemicals  is  expected  to  be  down  to 
3.000  kg/yr  by  the  end  of  2002.  Of  this 
amount.  I3A  estimates  that  less  than  50 
kg/yr  are  used  for  paper  products  and 
less  than  300  kg/yr  are  used  for  printing 
plates,  with  the  remainder  being  used 
for  various  film  products  in  the  United 
States.  Of  the  remaining  2.650  kg/yr  that 
are  used  for  film,  I3A  estimates  that  30 
kg/yr  are  used  as  a  surfactant  in 
processing  solutions  and  2,620  kg/yr  are 
used  in  film  coatings.  I3A  reported  that 
the  industry  has  pursued  alternative 
chemicals  aggressively,  indicating  that 
the  PFAS  usage  volumes  are  expected  to 
continue  to  decline  over  time.  EPA 
cominends  the  members  of  13A  for  the 
significant  steps  made  in  reducing  the 
use  of  the  PFAS  chemicals  listed  in  the 
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SNUR,  and  for  the  effort  expended  in 
supplying  the  Agency  with  a  substantial 
base  of  information  on  which  to  make 
its  decision. 

3M  requested  clarification  of  the 
SNUR  scope  and  nomenclature  to 
emphasize  that  the  hazard  assessment 
supporting  the  proposed  rule  addressed 
only  PFOS,  the  C8  chain  length,  not  the 
entire  range  of  PFAS  chemicals  covering 
all  carbon  chain  lengths.  3M  also  stated 
that  all  of  the  chemicals  voluntarily 
discontinued  by  3M  and  subject  to  the 
SNUR  would  be  properly  characterized 
as  being  predominantly  C8,  or  PFOS, 
and  expressed  concern  that  using  the 
PFAS  term  in  connection  with  the 
regulation  of  these  specific  chemicals 
could  be  confusing  because  many  PFAS 
chemicals  exist  that  are  not  subject  to 
this  rule.  In  this  final  rule,  EPA  has 
continued  to  use  the  PFAS  name  for  the 
entire  category,  but  has  attempted  to 
make  clear  that  most  of  the  chemicals 
subject  to  this  rule  do  include  the  C8 
chain  length  specifically  of  concern, 
although  individual  chemicals  on  the 
list  include  a  range  of  higher  and  lower 
homologues  in  addition  to  C8.  EPA 
acknowledges  that  the  hazard 
assessment  supporting  the  original 
proposed  rule  addressed  only  C8,  or 
PFOS,  chemicals,  and  not  the  full  range 
of  homologues. 

3M  requested  that  EPA  clarify  its 
future  regulatory  intentions  with  respect 
to  these  related  chemicals.  As  indicated 
in  the  supplemental  proposed  SNUR, 
EPA  is  evaluating  and  assessing  other 
PFAS  and  PFAS-related  chemicals  not 
listed  in  this  rule.  It  is  true  that  other 
PFAS  chemicals,  including  lower 
homologues,  have  distinct  hazard 
profiles  and  may  not  present  the  same 
concerns  expressed  by  EPA  with  respect 
to  PFOS.  However,  EPA  is  reviewing 
data  on  those  other  homologues,  and,  if 
warranted,  will  take  action  as 
appropriate  on  other  PFAS  chemicals. 
Because  of  the  unique  properties  of 
perfluorinated  compounds.  EPA  is 
currently  assessing  a  variety  of  these 
compounds  to  determine  their  hazard 
profiles,  including  not  only  PFAS 
chemicals  but  also  perfluorooctanoic 
acid  (PFOA)  and  its  salts,  as  well  as 
fluorinated  telomers.  That  these 
chemicals  are  currently  under 
assessment  does  not  necessarily  indicate 
that  regulation  will  follow;  it  indicates 
only  that  EPA  is  seeking  answers  to 
questions  that  have  been  raised  about 
these  chemicals  and  their  behavior. 

3M  also  requested  that  EPA 
acknowledge  the  substantial  amount  of 
data  on  PFOS  submitted  by  3M  since 
the  drafting  of  the  original  hazard 
assessment,  and  acknowledge  the  effort 
imderway  by  the  Organization  for 


Economic  Cooperation  and 
Development  (OECD)  to  prepare  an 
international  hazard  assessment  on 
PFOS.  EPA  has  been  an  active 
contributor  to  the  OECD  assessment 
effort,  and  toward  that  end,  has  been 
reviewing  all  of  the  data  submitted  by 
3M  and  others  with  respect  to  PFOS. 
EPA  commends  3M  for  the  extensive 
research  it  has  conducted  and  continues 
to  pursue  to  improve  the  understanding 
of  these  unique  chemicals.  When  the 
OECD  assessment  document  is  released, 
it  will  be  included  in  both  the  docket  for 
this  rule,  and  in  Administrative  Record 
(AR)  file  AR-226.  AR-226  is  the  non- 
regulatory  public  access  file  for 
information  on  all  the  related 
fluorinated  chemicals  being  assessed  by 
the  EPA,  including  PFOS,  PFAS,  PFOA 
and  its  salts,  and  fluorinated  telomer 
chemicals.  Copies  of  the  index  to  and  all 
documents  contained  within  AR-226 
can  be  obtained  through  tlie  docket 
facility  identified  in  Unit  I.B.I. 

Waste  Not  questioned  whether  PFAS 
chemicals  previously  on  the  list  of 
pesticide  inerts  would  continue  to  be 
listed,  whether  one  named  chemical  on 
the  inerts  list  was  included  in  the 
SNUR,  and  whether  its  understanding  of 
the  status  of  sulfluramid  products  was 
correct.  Waste  Not  also  asked  whether 
EPA  would  identify  crops  on  which 
these  products  were  used.  EPA  confirms 
that  none  of  the  PFAS  chemicals  >  n  the 
inerts  list  identified  by  Waste  Not, 
including  the  named  chemical  without 
a  CAS  number  provided,  are  currently 
formulated  into  pesticide  products,  and 
they  will  all  be  removed  from  the  EPA 
List  3  Inerts  list  the  next  time  that  list 
is  updated.  EPA  notes  that,  although 
these  PFAS  chemicals  will  remain  on 
the  List  3  Inerts  list  until  that  list  is 
updated,  the  manufacture  or  import  of 
chemicals  listed  in  this  rule  for  use  as 
inert  ingredients  in  pesticide  products 
would  be  a  significant  new  use  subject 
to  this  rule.  Although  TSCA  does  not 
regulate  chemicals  manufactured  for  use 
solely  as  pesticide  active  ingredients, 
chemical  intermediates  and  pe?    jide 
inert  ingredients  are  subject  to 
regulation  under  TSCA. 

With  respect  to  Waste  Nat's  c  jmment 
concerning  the  current  status  of 
registered  insecticide  products 
containing  sulfluramid,  EPA  concurs 
with  the  list  of  active  and  cancelled 
products  provided  by  Waste  Not.  There 
are  currently  16  products  listed  as  active 
and  3  products  cancelled.  Three  of  the 
four  products  listed  as  transferred,  EPA 
Registration  Nos.  11540-21,  1812-330. 
and  1812-329,  are  the  same  as  the  three 
products  listed  as  cancelled.  The  fourth 
product  listed  as  transferred,  EPA 
Registration  No.  11540-20,  is  the  same 


as  the  active  product  under  EPA 
Registration  No.  499-45.  All  pesticide 
products  containing  sulfluramid  are 
under  a  specific  timeline  to  be  phased 
out  by  2016.  The  pesticide  products  that 
are  registered  are  for  use  in  a  variety  of 
enclosed  termite,  ant,  and  roach  bait 
stations.  These  products  are  pre-filled 
and  sold  only  in  child-resistant 
packaging.  Products  containing 
sulfluramid^iave  not  been  registered  for 
food  or  crop  uses. 

The  American  Chemistry  Council 
(ACC)  filed  late  comments  supporting 
the  effort  by  EPA  and  industry  to 
address  concerns  pertaining  to  PFAS 
compounds  on  a  cooperative  basis,  but 
also  expressed  the  opinion  that  an 
increase  in  manufacture  or  importation 
for  an  existing  use  should  not  be 
considered  a  "new  use"  within  the 
meaning  of  TSCA  section  5(a)(2). 
ATOFINA  Chemicals,  bic.  filed  late 
comments  supporting  the  comments  of 
ACC.  As  no  volume  cap  or  trigger  on 
manufacturing  or  importation  for  an 
existing  use  has  been  incorporated  into 
this  rule,  EPA  will  not  address  this  issue 
in  the  context  of  this  rule.  In  addition, 
EPA  believes  ACC's  and  ATOFlNA's 
comments  present  a  broader  legal  issue 
regarding  H*A's  authority  under  TSCA 
section  5,  rather  than  specific  issues 
related  to  PFAS.  EPA  does  not  believe 
it  is  necessary  or  appropriate  to  engage 
in  a  broader  legal  discussion  in  the 
context  of  this  specific  SNUR. 

m.  Refierences 

These  references  have  been  placed  in 
the  official  record  that  was  established 
under  docket  ID  number  OPPT-2002- 
0043  for  this  rulemaking  as  indicated  in 
Unit  13.1.  Reference  documents 
identified  with  an  AR  number  are  cross- 
indexed  to  non-regulatory,  publicly 
accessible  information  files  maintained 
in  the  OPPT  Docket.  Other  documents 
which  the  Agency  considers  relevant  to 
this  final  rule  have  previously  been 
identified  in  the  Federal  Register  in  the 
proposed  and  supplemental  proposed 
SNURs  discussed  in  Unit  II.A.  Copies  of 
these  documents  can  be  obtained  as 
described  in  Unit  I.B.I. 

1.  (AR226-0620)  Sulfonated 
Perfluorochemicals  in  the  Environment: 
Sources,  Dispersion,  Fate,  and  Effects. 
3M.  St.  Paul.  MN.  March  1,  2000. 

2.  (AR226-0547)  The  Science  of 
Organic  Fluorochemistry.  3M.  St.  Paul, 
MN.  February  5.  1999. 

3.  (AR2  26-^548)  Perfluorooctane 
Sulfonate:  Current  Summary  of  Human 
Sera.  Health  and  Toxicology  Data.  3M. 
St.  Paul,  MN.  January  21.  1999. 

4.  (AR226-0550)  Flyorochemical  Use, 
Distribution,  and  Release  Overview.  3M. 
St.  Paul,  MN.  May  26,  1999. 
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IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866. 
entitled  Regulatorv  Planning  and 
Review  (58  FR  51735.  October  4.  1993). 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  SNURs  are 
not  a  "significant  regulatory  action" 
subject  to  review  by  OMB.  because 
SNURs  do  not  meet  the  criteria  in 
section  3(f)  of  the  Executive  order. 

According  to  the  Paperwork 
Reduction  Act  (PRA).  44  USC  3501  et 
seq..  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  Federal  Register 
and  in  addition  to  its  display  on  any 
related  collection  instrument,  are  listed 
in  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
pursuant  to  the  PRA  under  OMB  control 
number  2070-0038  (EPA  ICR  No. 
1188.06).  This  action  does  not  impose 
anv  burden  requiring  additional  OMB 
approval.  If  an  entity  were  to  submit  a 
SNUN  to  the  Agency,  the  annual  burden 
is  estimated  to  average  between  98.96 
and  118.92  hours  per  response  at  an 
estimated  reporting  cost  of  between 
$5,957  and  $7,192  per  SNUN.  This 
burden  estimate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  datd  needed,  and 
complete,  review  and  submit  the 
required  SNUN,  and  maintain  the 
required  records.  This  burden  estimate 
does  not  include  1  hour  of  technical 
time  at  $64.30  per  hour  estimated  to  be 
required  for  customer  notification  of 
SNUR  requirements,  or  the  $2,500  user 
fee  for  submission  of  a  SNUN  ($100  for 
businesses  with  less  than  $40  million  in 
annual  sales). 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  Collection 
Strategies  Division,  Office  of 
Environmental  Information, 
Environmental  Protection  Agency 
(2822).  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460-0001.  Please 
remember  to  include  the  OMB  control 
number  in  any  correspondence,  but  do 
not  submit  any  completed  forms  to  this 
address. 


Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  promulgation  of  this  SNUR 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  A  SNUR 
applies  to  any  person  (including  small 
or  large  entities)  who  intends  to  engage 
in  any  activity  described  in  the  rule  as 
a  "significant  new  use."  By  definition  of 
the  word  "new,"  and  based  on  all 
information  currently  available  to  EPA, 
it  appears  that  no  small  or  large  entities 
currently  engage  in  such  activity.  Since 
a  SNUR  requires  merely  that  any  person 
who  intends  to  engage  in  such  activity 
in  the  future  must  first  notify  EPA  (by 
submitting  a  SNUN).  no  economic 
impact  will  even  occur  until  someone 
decides  to  engage  in  those  activities.  As 
a  voluntary  action,  it  is  reasonable  to 
presume  that  this  decision  would  be 
based  on  a  determination  by  the  person 
submitting  the  SNUN  that  the  potential 
benefits  would  outweigh  the  costs. 
Although  some  small  entities  may 
decide  to  conduct  such  activities  in  the 
future,  EPA  cannot  presently  determine 
Row  many,  if  any,  there  may  be.  EPA's 
experience  to  date  is  that,  in  response  to 
the  promulgation  of  over  530  SNURs. 
the  Agencv  has  received  fewer  than  15 
SNUNs.  Of  those  SNUNs  submitted, 
none  appear  to  be  from  small  entities.  In 
fact,  EPA  expects  to  receive  few.  if  any, 
SNUNs  from  either  large  or  small 
entities  in  response  to  any  SNUR. 
Therefore.  EPA  believes  that  the 
economic  impact  of  complying  with  a 
SNUR  is  not  expected  to  be  significant 
or  adversely  impact  a  substantial 
number  of  small  entities.  This  rationale 
has  been  provided  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

Based  on  EPA's  experience  with  past 
SNURs.  State,  local,  and  tribal 
governments  have  not  been  impacted  by 
these  rulemakings,  and  EPA  does  not 
have  any  reasons  to  believe  that  any 
State,  local,  or  tribal  government  will  be 
impacted  by  this  rulemaking.  As  such, 
EPA  has  determined  that  this  regulatory 
action  does  not  impose  any  enforceable 
duty,  contain  any  unfunded  mandate,  or 
otherwise  have  any  effect  on  small 
governments  subject  to  the  requirements 
of  sections  202,  203.  204,  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  will  not  have  a  substantial 
direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 


Federalism  (64  FR  43255.  August  10, 
1999). 

This  rule  does  not  have  tribal 
implications  because  it  is  not  expected 
to  have  substantial  direct  effects  on 
Indian  Tribes.  This  does  not 
significantly  or  luaiquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084.  entitled 
Consultation  and.  Coordination  mth 
Indian  Tribal  Governments  (63  FR 
276755,  May  19,  1998),  do  not  apply  to 
this  rule.  Executive  Order  13175. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  which  took 
effect  on  January  6.  2001 ,  revokes    = 
Executive  Order  13084  as  of  that  date. 
EPA  developed  this  rulemaking, 
however,  during  the  period  when 
Executive  Order  13084  was  in  effect; 
thus,  EPA  addressed  tribal 
considerations  under  Executive  Order 
13084.  For  the  same  reasons  stated  for 
Executive  Order  13084,  the 
requirements  of  Executive  Order  10175 
do  not  apply  to  this  rule  either. 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23.  1997).  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

"This  rule  is  not  subject  to  Executive 
Order  13211.  entitle  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  because  this  action  is  not 
expected  to  affect  energy  supply, 
distribution,  or  use. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

Tliis  action  does  not  involve  special 
considerations  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994). 

EPA  has  complied  with  Executive  • ' 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15.  1988).  by 
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examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
order. 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7.  1996). 

V.  Sulnnission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements. 

Dated:  November  27,-2002. 
Charles  M.  Auer, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows:  i 


PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  readas  follows: 

Authority:  15  U.S.C.  2604,  2607  and 
2625(c).- 

2.  By  revising  §  721.9582  to  read  as 
follows: 


§721.9582 
sulfonates. 


Certain  perfluoroalkyi 


(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting. 

(1)  The  chemical  substances  listed  in 
Table  1  and  Table  2  of  this  section  are 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 


Table  1.— PFAS  Chemicals  Subject  to  Reporting  on  or  After  January  1,  2001 


CAS  N0./PMN 

CAS  Ninth  Collective  Index  Name 

2250-9S-8 

1  -Octanesulfonartiide,  N,N',N"-[phosphinylidynetris(oxy-2,1  -ettianediyl)]tris(N-ettiyl- 
1 ,1 ,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro- 

30381-98-7 

1-Octanesulfonamide,  N,N'-[phosphinlcobis(oxy-2,1-ethanediyl)]bis[N-ethyl-1, 1,2,2.3,3.4,4,5,5,6,6,7.7,8,8,8- 
heptadecafluoro-,  ammonium  salt 

57589-85-2 

Benzoic  acid,  2,3,4,5-tetrachloro-6-[lI3-[I(heptadecafluorooctyl)sulfonyl]oxyJphenyllamino)cartx)nyl]-, 
monopotassium  salt 

61660-12-6 

1-Octanesulfonamide,  N-ethyl-1 ,1 ,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-(3-(trimettx)xysi(yl)propyl]- 

6796*-€^1 

1-Octanesulfonamide.  N-ethyl-1. 1.2,2,3,3,4,4,5,5,6,6,7,7.8,8.8-heptadecafluoro-N-[2-(phosphonooxy)ethyl}-, 
diammonium  salt          ' 

68608-14-0 

Sulfonamides,  C4-8-alkane,  perfluoro,  N-ethyl-N-(hydroxyethyl),  reaction  products  with  1,1-methytenebis[4- 
isocyanatobenzene] 

70776-36-2 

2-Propenoic  acid,  2-methyl-,  octadecyl  ester,  polymer  with  1,1-dlchloroethene,  2- 
[[(heptadecafluorooctyl)sulfonyl]methylaminojethyl  2-propenoate,  N-(hydroxymethyl)-2-propenamide,  .2- 
[methyl[(nonafluorobufyl)sulfonyl]amino)ethyl  2-propenoate,  2- 
[methyl[(pentadecafluoroheptyl)sultonyl]amino]ethyl                              2-propenoate,                              2- 

'  (methyl[(tridecafluorohexyl)sul1onyl]amino]ethyl  2-pfopenoate  and  2- 
[methyl[(undecafluoropenty|)sulfonyl]amino]ethyl  2-propenoate 

127133-66-8 

2-Propenotc  acid,  2-methyl-,  polymers  with  Bu  methacrylate.  lauryl  methacrylate  and  2-[methyl[(perftiioro- 
C4-8-alkyl)sulfonyl]amino]ethyl  methacrylate 

148240-78-2 

Fatty  acids,  C18-unsatd.,  trimers,  2-[I(heptadecafluorooctyl)sulfonyl]methylamino]ethyl  esters 

148684-79-1 

Sulfonamides,  C4-8-alkane,  perfluoro,  N-(hydroxyethyl)-N-methyl,  reaction  products  with  1.6- 
diisocyanatohexane  homopolymer  and  ethylene  glycol 

178536-22-3 

Sulfonamides,  C4-8-alkane,  perfluoro,  N-ethyl-N-(hydroxyethyl),  polymers  with  1,1'-methytenebis(4- 
Isocyanatobenzene]  and  polymethylenepolyphenylene  isocyanate,  2-ethylhexyl  esters,  Me  Et  ketone 
oxime-Wocked 

P-94-2205 

Polymethylenepolyphenylene  isocyanate  and  bis(4-NC0-phenyl)methane  reaction  products  with  2-ethyl-1- 
hexanol,  2-butanone,  oxime,  N-ethyl-N-(2-  hydroxyethyl)-1-C4-C8  perfluoroalkanesulfonamide 

P-96-1645 
306974-63-0 

Fatty  adds,  C18-unsatd.,  dimers,  2-Imethyl((perfluoro-C4-8-alkyl)sulfonyllamino]ethyl  esters 
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Table  2.— PFAS  Chemicals  Subject  to  Reporting  on  or  After  January  1,  2003 


CAS  No  /PMN 


307-3S-7 


307-51-7 


376-14-7 


383-07-3 


42S-50-7 
423-82-5 


754-91-6 


1652-63-7 


1691-99-2 


1763-23-1 
2795-39-3 


2991-51-7 


4151-50-2 


14650-24-9 


17202-41-4 


24448-09-7 


25268-77-3 


29081-56-9 


29117-08-6 


29457-72-5 


31506-32-8 


38006-74-5 


38850-58-7 


55120-77-9 


67584-42-3 


67906-42-7 


68156-01-4 


68298-62-^ 


68329-56-6 


68541-80-0 


68555-90-8 


CAS  Ninth  Collective  Index  Name 


l-Oclanesulfonyl  fluoride.  1,1.2.2.3.3,4.4,5.5.6,6,7.7.8,8.8-heptadecafluoro- 


1-Decanesulfonyl  fkxxide.  1.1.2.2.3.3.4.4,5.5.6.6,7,7.8.8.9,9.10.10,10-heneicosafluoro- 


2-Piopeno4C  acid,  2-methyl-.  2-{ettiyl((heptadecafluorooctyl)sulfonyl]amino)ethyl  ester 


2-Propenoic  acid,  2-{buty1((heptedecafluorooctyl)suHonyl)amino)ethyl  ester 


1-Hexanesulfonyl  Huonde,  1,1,2.2.3.3,4,4,5,5,6,6.6-tridecafluoro- 


2-PropenoK  acid.  2-(ethy1((heptadecafluorooctyl)sutlonyl]aminolett)yl  ester 


1-Octanesultonamide.  1 ,1 .2,2.3,3.4,4,5.5,6,6,7,7,8.8,8-heptadecafluoro- 


1-Propanaminium,  3-a(heptadecafluorooctyl)sullonyl]aminoJ-N,N,N-trimethyl-.  iodide 


1  -Octanesulfonamide.  N-ethyl-1 ,1 .2.2.3,3,4,4,5,5.6,6,7,7,8,8,8-heptadecafluoro-N-(2-hydroxyethyl)- 


1-Octanesulfonic  add.  1.1,2.2.3,3,4,4,5,5.6,6,7,7.8.8.8-heptadecaf1uoro- 


1-Octanesulfonic  acid,  1,1.2.2.3.3.4.4.5.5.6,6,7.7.8.8,8-heptadecafluoro-,  potassium  salt 


Glycine,  N-ett!yl-N-{(heptadecafluorooctyl)sulfonyt]-,  potassium  salt 


1  -OctanesuHonamide.  N-ethyl-1 ,1 .2,2,3,3.4.4,5.5.6,6,7,7.8.8.8-heptadecafluoro- 


2-Propenoic  acid,  2-mettiyl-,  2-(I(heptadecafluorooctyl)sulfonyllmethylaminolettiyl  ester 


1-Nonanesulfonicadd,  1,1,2.2.3.3,4.4.5,5,6.6,7,7,8,8,9,9.9-nonadecafluoro-,  ammonium  salt 


1  -Octanesuttoramide.  1 .1 .2,2.3.3,4.4.5.5.6,6.7,7,8.8.8-heptadecafluoro-N-(2-hydroxyettiyl)-N-methyl- 


2-PropefK)*c  acid.  2-{[(heptadeca«uorooctyl)su«onyl]methylamino)ethyl  ester 


1-Octanesulfontc  add,  1.1.2.2.3,3.4,4,5.5,6,6,7,7,8,8,8-heptadecafluoro-,  artwnonium  salt 


Poly(oxy-1 .2-ethanediyl),  .alpha.-{2-{ettiyl[(heptadecafluorooctyl)sulfonyllaminolethyl]-.omega.-hydroxy- 


l-Octanesulfonic  acid,  1.1,2,2.3.3,4,4,5.5.6,6,7,7,8,8,8-heptadecafluoro-.  lithium  salt 


1 -Octanesulfonamide.  1.1.2,2,3.3,4,4,5,5,6,6,7,7,8.8,8-heptadecafluoro-N-methyl- 


1-Propanaminium,  3-[l(heptadecafluorooctyl)sulfonyl)amino]-N,N,N-trimethyl-,  chloride 


1-Propanaminium,      N-(2-hydroxyethyl)-N.N-dimethyl-3-{(3-sulfopropylH(tridecafluorohexyl)sulfonyl]amino]-. 
inner  salt 


1-Hexanesulfonic  acid,  1,1,2,2.3,3,4,4,5.5,6,6,6-tridecafluoro-,  lithium  salt 


Cyclohexanesulfonic  add,  decafluoro<pentafluoroethyl)-,  potassium  salt 


1-Decanesulfonic  acid.  1,1, 2,2,3,3,4,4,5,5,6,6,7,7,8.8,9,9, 10,10,10-heneicosafluoro-,  ammonium  salt 


Cyclohexanesulfonic  acid,  nonafluorobis(trifluoromethyl)-,  potassium  salt 


2-Propenoic  acid,  2-(butyl((heptadecafluorooctyl)sulfony1)aminolethyl  ester,  telomer  with  2- 
[butyl((pentadeca(luoroheptyl)sulfonyllamJno)ethyl  2-propenoate,  methyloxirane  polymer  with  oxirane  di-2- 
propenoate,  methyloxirane  polymer  with  oxirane  mono-2-propenoate  and  1 -octanethiol 


2-Propenoic    acid,    eicosyl    ester,    polymer   with    2-[[(heptadecafluorooctyl)sulfonyt]mefhylamino]ethyl  2- 

propenoate,   hexadecyl  2-propenoate,  2-(methyl((nonafluorobutyl)sulfonyl]amino]ethyl  2-propenoate,  2- 

[nr>ethyl((pentadecatluoroheptyl)sulfonyl)amino]ethyl  2-propenoate,  2- 

[methyl[(tndecafluorohexyl)sulfonylJamino]ethyl  2-propenoate,  2- 

Imethyl((undecafluoropentyl)sulfonyl]aminolethyl  2-propenoate  and  octadecyl  2-propenoate 


2-Propenoic  acid,  polymer  with  2-(ethyl[(heptadecafluorooctyl)sulfonyllaminoJethyl  2-nr>ethyl-2-propenoate 
and  octadecyl  2-propenoate 


2-PropenoJc    acid,    txjtyl    ester,    polymer    with    2-[[(heptadecafIuorooctyl)sulfonyl]methylafflinolethyl    2- 
propenoate,  2-[methyll(nonafluorobutyl)sulfonyl]amino)ethyl  2-propenoate,  2- 

(methyl((pentadecatluoroheptyl)sulfonyl]amino]ethyl  2-propenoate, 

(methyl((tndecafluorohexyl)suifonylJamlnolethyl  2-propenoate  and 

(methyl[(undecalluoropentyl)sulfonyl]aminolethyl  2-propenoate 


2- 
2- 
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Table  2. — PFAS  Chemicals  Subject  to  Reporting  on  or  After  January  1 ,  2003— Continued 


CAS  NoVPMN 

CAS  Ninth  Collective  Index  Name 

68555-91-9 

2-Propeno(C  acid,  2-methyl-,  2-[ethyl[(heptadecafluorooctyl)sulfonyl]amtno]ethyt  ester,  polymer  with  2- 
(ethyl((nonafluorobutyl)suifonyl]amlno]  ethyl  2-methyl-2-propenoate,  ^  2- 
[ethyl[(pentadecafluoroheptyl)sultonyllamino]ethyl  2-methyl-2-propenoate,  2- 
[ethyl[(tridecafluorohexyl)sulfonyl]amino]ethyl  2-methyl-2-propenoate,  2- 
[ethyl((undecafluoropentyl)sulfonyl)amino]ethyl  2-methyl-2-propenoate  and  octadecyl  2-methyl-2- 
propenoate 

68555-92-0 

2-Propenoic  acid,  2-methyl-,  2-[I(heptadecafluorooctyl)sulfonyl]methytamino]ethyl  ester,  polymer  with  2- 
[methyl[(nonafluorobutyt)sutfonyl]amino]ethyl  2-methyl-2-propenoate,  2- 
[methyl[(pentadecafluofoheptyl)sulfonyl]amino]ethyl  2-methyl-2-propenoate,  '  2- 
[methyl[(tridecafluorohexyl)sulfonyl)aminoJethyl  2-methyl-2-propenoate,  '  2- 
[methyl[(undecafluoropentyl)sulfonyl]amino]ethyl  2-methyt-2-propenoale  and  octadecyl  2-methyl-2- 
propenoate 

68586-14-1 

2-Propenoic  acid,  2-[[(heptadecafluorooctyl)sulfonyl]n)ethylamino]ethyl  ester,  telomer  with  2- 
[methyl[(nonafluorobutyl)sulfonyl]aminolethyl  2-propenoate,  .alpha.-(2-methyl-1  -oxo-2-propenyt)-.omega.- 
hydroxypoly(oxy-1 ,2-ethanediyl),  .alpha.-(2-methyl-1  -oxo-2-propenyl)-.omega.-[(2-methyl-1  -oxo-2-pro- 
penyl)oxy]poly(oxy-1 ,2-ettianediyl),  2-[methyl[(pentadecatluoroheptyl)sutfonyllamino)ethyt  2-propenoate, 
2-(methyl[  (tridecafluorohexyl)sulfonyl]amino)ethyl  2-propenoate,  2- 
[methyl[(undecafluoropentyl)sulfonyl]amino]ethyl  2-propenoate  and  1  -octanethiol 

68649-26-3 

1 -Octanesulfonamide,    N-ethyl-1 ,1 ,2.2.3.3.4,4,5,5,6.6,7,7,8,8,8-heptadecafluoro-N-(2-hydroxyethyl)-,    reac- 
tion products  with  N-ethyl-1,1,2.i2,3.3,4,4,4-nonafluoro-N-(2-hydroxyethyl)-1-butanesutfonamide,  N-ethyl- 
1 .1 ,2.2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-N-(2-hydroxyethyl)-1  -heptanesulfonamide,                  N-ethyl- 
1.1,2,2,3.3,4,4,5,5,6,6,6-tridecafluoro-N-(2-hydroxyethyl)-1-hexanesullonamide,                               N-ethyl- 
1.1,2,2,3,3,4,4,5,5,5-undecafluoro-N-(2-hydroxyethy1)-1-pentanesultonamide. 
polyn)ethylenepolyphenylene  isocyanate  and  stearyl  ale. 

68867-60-7 

2-Propenotc     add,      2-[[(heptadecafluorooctyl)sulfonylJmethylamino}ethyl     ester,     polymer     with     2- 
[methyl[(nonafluorot)utyl)sulfonyl)amino)ethyl                                   2-propenoate,                                   2- 
[methyl[(pentadecafluoroheptyl)sutfonyl]amlno]ethyl                              2-propenoate.                              2- 
[methyl((tridecafluorohexyl)sulfonyl]amino)ethyl                                 2-propenoate,                                 2- 
.[nf>ethyl[(undecafluoropentyl)sulfonyllaminoJethyt  2-propenoate  and  .alpha.-(1-oxo-2-propenyl)-.omega.- 
methoxypoly(oxy-1 ,2-ethanediyl) 

68867-62-9 

2-Propenoic  add,  2-methyl-,  2-[ethyt[(heptadecafluorooctyl)sulfonyl]amino}ethyl  ester,  telomer  with  2- 
(ethyl((nonafluorobutyl)sulfonyl]aminolethyl  2-methyl-2-propenoate,  2- 
(ethyl((pentadecafluoroheptyl)sulfonyl]amino)ethyl  2-mettTyl-2-propenoate,  2- 
(ethyl[(tridecafluorohexyl)sulfonyl]amino]ethyt  2-methyl-2-propenoate,  2- 
[ethyl[(undecafluoropentyl)sulfonyJ]amino]ethyl  2-methyl-2-propenoate,  1 -octanethiol  and  .alpha.-(1-oxo-2- 
propenyl)-omega.-methoxypoly(oxy-1 ,2-ethanediyl) 

68891-96-3 

Chromium,  diaquatetrachloro[.mu.-[N-ethyl-N-[(heptadecafluorooctyl)sulfonyl]glydnato-.kappa.O:.kappa.O'n- 
.mu.-hydroxyt)is(2-methylpropanol)di- 

68909-15-9 

2-ProperK)»c       add,       eicosyl       ester,       polymers       with       tvanched       octyl       acrylate,       2- 

[[(heptadecafluorooctyl)sutfonyl]methylamino]ethy1  acrylate,  2-[methyl 
[(nonatluorobutyl)sulfonyl]amino]ethyl  acrylate,  2-[methyl[(pentadecafluoroheptyl)sulfonyl)amino)ethyl  ac- 
rylate, 2-[methyl[(tridecafluorohexyl)sul1onyl)amino)ethyl  acrylate,  2- 
[methyl[(undecafluoropentyl)sulfonyl]amino]ethyl  acrylate,  polyethylene  glycol  acrylate  Me  ether  and  ste- 
aryl acrylate 

68958-61-2 

Poly(oxy-1, 2-ethanediyl),  .alpha.-[2-[ethyl((heptadecafluorooctyl)sulfonyllaminolethyll-.omega.-methoxy- 

70225-14-8 

1-Octanesulfonic  acid,  1,1.2.2.3,3,4.4.5,5,6,6,7,7,8,8,8-heptadecafluoro-,  compd.  with  2,2'-iminob(S(ethanoll 
(1:1) 

71487-20-2 

2-Propenoic  acid,  2-methyl-,  methyl  ester,  polymer  with  ethenylbenzene,  2- 
[[(heptadecafluorooctyl)sulfonyl]methylamino]ethyl  2-propenoate.  2- 
[methyl((nonafluorobutyl)sulfonyl]aminolethyl  2-propenoate.  2- 
[methyl[(pentadecaf1uoroheptyl)sulfonyl]amino]ethyl  2-propenoate,  ,  ■  2- 
[methylI(tridecafluorohexyl)sulfonyl]amino)ethyl  2-propenoate,  2- 
[methyl[(undecafluoropentyl)sulfonyi]amino]ethyl  2-propenoate  and  2-propenoic  add 

73772-32-4 

1-Propanesulfonic  acid,  3-(I3-(dimethylamino)propyl][(tridecafluorohexyl)sulfonyl)amino]-2-hydroxy-,  mono- 
sodium  salt 

81190-38-7 

1-Propanaminium,  N-(2-hydroxyethyl)-3-[(2-hydroxy-3-sulfopropyl)[(tridecafluorohexyl)sulfonyl]amino]-N,N- 
dimethyl-,  hydroxide,  monosodium  salt 
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TABLE  2.— PFAS  Chemicals  Subject  to  Reporting  on  or  After  January  1.  2003— Continued 


CAS  No/PMN 


91081-99-1 


94133-90-1 


98999-57-6 


117806-54-9 


129813-71-4 


148240-80-6 


148240-82-8 


182700-90-9 


L-92-0151 


P-80-0183 
192662-29-6 


P-83-1102 
306973-46-6 


P-84-1163 
306975^56-4 


P-84-1171 
306975-57-5 


P-86-0301 
306973-^7-7 


P-86-0958 
306975-62-2 


P-89-0799 
160901-25-7 


P-90-0111 
306974-19-6 


P-91-1419 
306975-84-« 


P-93-1444 
306975-85-9 


P-94-0545 
306976-25-0 

P-94-0927 
306976-55-6 


P-94-2206 
306974-28-7 


CAS  Ninth  Collective  Index  Name 


Sulfonamides,  C4-8-alkane,  perfluoro.  N-(hydroxyethyl)-N-methyl.  reaction  products  with  epichlorohydrin. 
adipates  (esters) 


1-Propanesulfonic      add, 
monosodium  salt 


3-fl3-(dimethylamino)propyl][(heptadecafluorooctyl)sulfonyllamino]-2-hydroxy-, 


Sulfonamides.  C7-8-alkane.  perfluoro,  N-methyl-N-[2-[(1-oxo-2-propenyl)oxylethyl],  polymers  with  2- 
ethoxyethyl  acrylate,  glycidyl  methacrylate  and  N,N,N-trimethyl-2-[(2-methyl-1-oxo-2-pro- 
penyOoxyJethanaminium  chloride 


1-Heptanesulfonic  acid.  1,1.2.2.3,3,4.4.5,5.6.6.7.7.7-pentadecafluoro-,  lithium  salt 


Sulfonamides.  C4-8-alkane,  perfluoro,  N-methyl-N-(oxiranylnf»ethyl) 


Fatty  acids.  C18-unsatd.,  trimers.  2-[methyl[(tridecafluorohexyl)sulfonyl)aminolethyl  esters 


Fatty  acids,  C18-unsatd.,  trimers,  2-[methyl[(pentadecafluoroheptyl)sulfonyllamino]ethyl  esters 


1-Octanesulfonamide,   1,1,2.2,3,3.4.4,5,5.6,6.7,7,8,8,8-heptadecafluoro-N-methyl-.   reaction  products  with 
benzene-chlonne-sulfur  chloride  (S2CI2)  reaction  products  chlondes 


2-Propenoic  acid  2-methyl-,  butyl  ester,  polymer  with  2-{ethyl[(heptadecafluorooctyl)sulfonyl]aminolethyl  2- 
methyl-2-p.ropenoate,  2-[ethyl[(nonafluorobutyl)sulfonyl]amino]ethyl  2-methyl-2-propenoate.  2- 
[ethyl((pentadecattuoroheptyl)sulfonyl]amino]ethyl  2-methyl-2-propenoate.  2- 

[ethyll(tndecafluorohexyl)sulfonyl)amino]ethyl  2-methyl-2-propenoate  and  2-propenoic  acid 


Sulfonamides,  C4-8-alkane.  perfluoro.  N-[3-(dimethylamino)propyl],  reaction  products  with  acrylic  acid 


Fatty  acids,  linseed-oil,  dimers,  2-[[(heptadecafluorooctyl)sulfonyl]methylaminolethyl  esters 


Propanoic  acid.  3-hydroxy-2-(hydroxymethyl)-2-methyl-,  polymer  with  2-ethyl-2-(hydroxymethyl)-1,3- 
propanediol  and  N,N'.2-tris(6-isocyanatohexyl)imidodicartx)nic  diamide.  reaction  products  with  N-ethyl- 
1  1  2  2334.4.5,5,6,6.7,7.8,8,8-heptadecafluoro-N-(2-hydroxyethyl)-1-octanesulfonamide  and  N-ethyl- 
l!l!2!2!3!3!4!4!5!5!6.6,7,7.7-pentadecafluoro-N-(2-hydroxyethyl)-1-heptanesulfonamide.     compds.     with 

triethylamine  


Propanoic  acid,  3-hydroxy-2-(hydroxymethyl)-2-methyl-.  polymer  with  1.1-methylenebisl4- 
isocyanatobenzene)  and  1 .2.3-propanetriol.  reaction  products  with  N-ethy^ 
1  122334455  6.6.7.7,8,8,8-h€ptadecafluoro-N-(2-hydroxyethyl)-1  -octanesulfonamide  and  N-ethyl- 
1  !l  !2.2,3!3!4!4!5.5!6!6!7!7,7-pentadecafluoro-N-(2-hydroxyethyl)-1  -heptanesulfonamide.  compds.  with 
morpholine  


Sulfonamides.  C4-8-alkane.  perfluoro,  N-(hydroxyethyl)-N-methyl.  reaction  products  with  12-hydroxystearic 
acid  and  2.4-TDI.  ammonium  salts  ^ __^ 

2-Propenoic       acid.       2-methyl-,       dodecyl       ester,       polymers       with       2-[methyl((perfluoro-C4-8- 
alkyl)sulfonyl]amino]ethyl  acrylate  and  vinylidene  chloride 


Sulfonamides.  C4-8-alkane,  perfluoro,  N-ethyl-N-{hydroxyethyl),  reaction  products  with  2-ethyl-1-hexanol 
and  polymethylenepolyphenylene  Isocyanate  ____^ 


Sulfonamides,  C4-8-alkane.  perfluoro,  N-methyl-N-[(3-octadecyl-2-oxo-5-oxazoltdinyl)methyll 


Poly(oxy-1,2-ethanediyl).     alpha-hydro-.omega.-hydroxy-,     polymer    with     1 ,6-diisocyanatohexane.     N- 
(hydroxyethyl)-N-methyl  perfluoro  C4-8-alkane  sulfonamides-blocked ^__ 


2-Propenok:  acid,  2-methyl-,  dodecyl  ester,  polymers  with  N-(hydroxymethyl)-2-propenamkJe,  2- 
[methyl[(pertluoro-C4-8-alkyl)sulfonyllamino]ethyl  methacrylate.  stearyl  methacrylate  and  vinylidene  chlo- 
ride 


1-Hexadecanaminium,  N,N-dimethyl-N-[2-[(2-methyl-1-oxo-2-propenyi)oxy]ethyl]-,  bromide,  polymers  with 
Bu  acrylate.  Bu  methacrylate  and  2-[methyl[(perfluoro-C4-8-alkyl)sulfonyl]aminolethyl  acrylate 


2-Propenoic  acid.  2-methyl-,  2-methylpropyl  ester,  polymer  with  2.4-diisocyanato-1-methylben2ene.  2-ethyl- 
2-(hydroxymethyl)-1.3-propanedk)l  and  2-propenoic  acid,  N-€thyl-N-(hydroxyethyl)perfluoro-C4-8- 
alkanesulfonamides-bkxiked  .  


Siloxanes  and  Silicones,  di-Me,  mono{3-((2-methyl-1-oxo-2-propenyl)oxylpropylgroup]-terminated,  polymers 
with  2-(methyl[(perfluoro-C4-8-alkyl)sutfonyl]amino]ethyi  acrylate  and  stearyl  methacrylate 
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Table  2.— PFAS  Chemicals  Subject  to  Reporting  on  or  AntR  January  1,  2003— Continued 

CAS  No7PMN 

CAS  Ninth  Collective  Index  Name 

P-95-0120 
306980-27-8 

Sulfonamides,  C4-8-alkane,  perfluoro,  N,N'-[1,6-hexanediylbis[(2-oxo-3,5-oxazolidinediyl)methylene])bis(N- 
methyl- 

P-96-1262 
306974-45-8 

Sulfonic  acids.  C6-8-alkane,  perfluoro,  compds.  with  polyethylene-polypropylene  glycol  bis(2-aminopropyl) 
ether 

P-96-1424 
306977-10-6 

2-Propenoic  acid,  2-methyl-,  2-(dimethylamino)ethyl  ester,  telomer  with  2-(ethyl[{perftuoro-C4-8- 
alkyl)sulfonyl]amino]ethyl  methacrylate  and  1-octanethiol,  N-oxides 

P-96-1433 
178094-69-4 

1  -Octanesulfonamide,      N-(3-(dimethyloxidoamino)propyl]-1 , 1 ,2.2,3,3,4,4,5,5,6.6,7,7,8,8,8-heptadecafIuoro- 

, potassium  salt 

P-97-0790 
251099-16-8 

1-Decanaminium,  N-decyl-N,N-dimethyl-,  salt  with  1,1,2,2,3,3,4,4,5,5.6,6,7,7,8,8,8-heptadecafluoro-1- 
octanesulfonic  ackJ  (1:1) 

P-98-0251 
306978-04-1 

2-Propenoic  acid,  butyl  ester,  polymers  wit'  acrylamide,  2-(methyl[(perfluoro-C4-8-alkyl)sulfonyl)amino]ethyl 
acrylate  and  vinylkJene  chloride 

P-98-1272 
306977-58-2 

2-Propenoic  acid,  2-methyl-,  3-(trimethoxysilyl)propyl  ester,  polymers  with  acrylic  acid,  2-[methyl[(peffluoro- 
C4-8-alkyl)sulfonyl]amirKjlethyl  acrylate  and  propylene  glycol  monoacrylate,  hydrolyzed,  compds.  with 
2,2'-(methylimino)bis(ethanoll 

P-99-0188 
306978-65-4 

Hexane,  1,6-diisocyanato-,  homopolymer,  N-(hydroxyethyl)-N-methyl  peffluoro-C4-8-alkane  suKonamides- 
and  stearyl  alc.-blocked 

P-99-0319 
306979-40-8 

Poly(oxy-1 ,2-ethanediyl),  .alpha.-[2-(methylamino)ethyll-.omega.-[(1 ,1 ,3,3-tetramethylbutyl)phenoxyl-,  N- 
[(perfluoro-C4-8-alkyl)sulfonyl]  derivs. 

(2)  The  significant  new  uses  are: 

(i)  Any  manufacture  or  import  for  any 
use  of  any  chemical  listed  in  Table  1  of 
paragraph  (a)(1)  of  this  section  on  or 
after  January  1,  2001. 

(ii)  Any  manufacture  or  import  for 
any  use  of  any  chemical  listed  in  Table 
2  of  paragraph  (a)(1)  of  this  section  on 
or  after  January  1,  2003,  except  as  noted 
in  paragraph  (a)(3)  of  this  section. 

(3)  Manufacture  or  import  of  any 
chemical  listed  in  Table  2  of  paragraph 
(a)(1)  of  this  section  for  the  following 
specific  uses  shall  not  be  considered  as 
a  significant  new  use  subject  to 
reporting  under  this  section: 

(i)  Use  as  an  anti-erosion  additive  in 
fire-resistant  phosphate  ester  aviation 
hydraulic  fluids. 

(ii)  Use  as  a  component  of  a 
photoresist  substance,  including  a  photo 
acid  generator  or  surfactant,  or  as  a 
component  of  an  anti-reflective  coating, 
used  in  a  photomicrolithography 
process  to  produce  semiconductors  or 
similar  components  of  electronic  or 
other  miniaturized  devices. 

(iii)  Use  in  coatings  for  surface 
tension,  static  discharge,  and  adhesion 
control  for  analog  and  digital  imaging 
films,  papers,  and  printing  plates,  or  as 
a  surfactant  in  mixtures  used  to  process 
imaging  films. 

(iv)  Use  as  an  intermediate  only  to 
produce  other  chemical  substances  to  be 
used  solely  for  the  uses  listed  in 
paragraph  (a)(3)(i),  (ii),  or  (iii)  of  this 
section. 


(b)  [Reserved] 
[FR  Doc.  02-31011  Filed  12-6-02;  8:45  am] 


BaUNG  CODE  6S60-40-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648  . 

[I.D.  112602A] 

Rsheries  of  ttie  Norttteastem  United 
States;  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fishery;  Suspension  of 
Minimum  Surf  Clam  Size  for  2003 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  suspension  of  surf 

clam  minimum  size  limit. 

SUMMARY:  NMFS  suspends  the 
minimum  size  limit  of  '  .75  inches 
(12.07  cm)  for  Atlanti  .  siuf  clams  for  the 
2003  fishing  year.  T'   s  action  is  taken 
under  the  authority  of  the  implementing 
regulations  for  this  fishery,  which  allow 
for  the  annual  suspension  of  the 
minimiun  size  limit  based  upon  set 
criteria.  The  intended  effect  is  to  relieve 
the  industry  from  a  regulatory  burden 
that  is  not  necessary,  as  the  majority  of 
surf  clams  harvested  are  larger  than  the 
minimum  size  limit. 


DATES:  Effective  January  1,  2003, 
through  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  W.  Christel.  Fishery 
Management  Specialist,  978-281-9141. 
SUPPLEMENTARY  INFORMATION:  Section 
648.72(c)  of  the  regulations 
implementing  the  Fishery  Management 
Plan  (FMP)  for  the  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  allows  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  suspend 
aimually,  by  publication  of  a 
notification  in  the  Federal  Register,  the 
minimum  size  limit  for  Atlantic  surf 
clams.  This  action  may  be  taken  unless 
discard,  catch,  and  survey  data  indicate 
that  30  percent  of  the  Atlantic  surf  clam 
resource  is  smaller  than  4.75  inches 
(12.07  cm)  and  the  overall  reduced  size 
is  not  attributable  to  harvest  bom  beds 
where  growth  of  the  individual  clams 
has  been  reduced  because  of  density- 
dependent  factors. 

At  its  Jime  2002,  meeting,  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  voted  to  recommend  that  the 
Regional  Administrator  suspend  the 
minimum  size  limit.  Commercial  surf 
clam  shell  length  data  for  2002  were 
analyzed  to  determine  the  percentage  of 
surfclams  landed  that  were  smaller  than 
the  minimum  size  requirement.  The 
analysis  indicated  that  14  percent  of  the 
samples  taken  overall  were  composed  of 
surf  clams  that  were  less  than  4.75 
inches  (12.07  cm).  Based  on  these  data, 
the  Regional  Administrator  adopts  the 
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Council's  recommendation  and 
suspends  the  minimum  size  limit  for 
Atlantic  surf  clams  from  January  1. 
2003.  through  December  31.  2003. 


Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  December  3.  2002. 
Bruce  C.  Morehead, 

Acting  Director.  Off  ice  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-31028  Filed  12-6-02;  8:45  am) 
BILUNG  CODE  3510-22-S 


Proposed  Rules 


Federal  Register 

Vol.  67.  No.  236 

Monday.  December  9.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the  ' 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

1 4  CFR  Part  255  and  Part  399         /    . 

[Dockets  No8.  OST-97-2881,  OST-97-3014, 
OST-9fr-4775,  and  OST-99-5888] 

RIN  2105-AC65 

Computer  Reservations  System  (CRS) 
Regulations;  Statentents  of  Gerteral 
Policy 

AGENCY:  Office  of  the  Secretary,      « 
Department  of  Transportation. 
ACTION:  Notice  extending  comment 
period. 

SUMMARY:  The  Department  has  issued  a 
notice  of  proposed  rulemaking  that 
proposes  to  readopt  and  amend  its 
existing  rules  governing  airline 
computer  reservations  systems  (CRSs) 
and  to  clarify  the  requirements  of  its 
Statements  of  General  Policy  on  travel 
agency  disclosure  of  any  agency  service 
fees. 

DATES:  The  Department  is  now 
extending  the  due  date  for  comments 
and  reply  comments  on  this  notice  of 
proposed  rulemaking  to  March  16,  2003. 
and  May  15.  2003,  from  the  original 
dates  of  January  14  and  February  13, 
2003. 

ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  (marked  with 
docket  numbers  OST-97-2881,  OST- 
97-3014,  OST-98-4775  and  OST-99- 
5888)  by  only  one  of  the  following 
means: 

(1)  By  mail  to  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  room  PL— 401.  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW..  Washington, 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 


(3)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  Comments  must 
be  filed  in  Dockets  OST-97-2881,  OST- 
97-3014.  and  OST-98-4775  and  OST- 
99-5888,  U.S.  Department  of 
Transportation,  400  7th  St.  SW.* 
Washington,  DC  20590.  Late  filed 
comments  will  be  considered  to  the 
extent  possible. 

Due  to  security  procedures  in  effect 
since  October  2001  on  mail  deliveries, 
mail  received  through  the  Postal  Service 
may  be  subject  to  delays.  Commenters 
should  consider  using  an  express  mail 
firm  to  ensure  the  timely  filing  of  any 
comments  not  submitted  electronically 
or  by  hand. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington,  DC  20590.  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  begun  a  rulemaking  to 
reexamine  whether  it  should  maintain 
its  existing  rules  governing  CRS 
operations.  Our  rules  have  a  sunset  date, 
currently  March  31.  2003,  to  ensure  that 
we  would  reexamine  the  need  for  the 
rules  and  their  effectiveness.  67  FR 
14846  (March  28,  2002).  We  issued  a 
notice  of  proposed  rulemaking  that  set 
forth  our  tentative  conclusions  op 
whether  the  rules  should  be  readopted, 
whether  we  should  extend  the  rules  to 
cover  the  sale  of  airline  tickets  through 
the  Internet,  and  whether  we  should 
clarify  our  full-fare  advertising  policy 
insofar  as  it  concerns  the  disclosure  of 
travel  agency  service  fees.  67  FR  69366 
(November  15,  2002).  Comments  and 
reply  comments  were  due  sixty  days 
and  ninety  days,  respectively,  after  the 
notice's  publication. 

Nineteen  of  the  parties  have  filed  a 
petition  to  extend  these  comment 
periods  and  to  extend  the  rules'  existing 
sunset  date.  These  petitioners, 
Amadeus,  Galileo,  Sabre,  Interactive 
Travel  Services  Association,  American 
Society  of  Travel  Agents,  National 
Business  Travel  Association.  National 
Consumers  League.  Navigemt 
International,  Rosenbluth  International, 
Tzell  Travel,  Maritz  TQ3,  Colwick 
Travel,  Protravel  International,  Austin 
Travel,  Corporate  Travel  Planners, 
Altour  International,  World  Travel  BTI. 
Compass  Travel,  and  Sea  Gate  Travel 
Group,  ask  that  we  provide  an 
additional  sixty  days  for  comments  and 
an  additional  thirty  days  for  reply 


comments.  They  also  ask  that  we  extend 
the  rules'  sunset  date  to  September  30. 
2003.  They  request  us  to  grant  their 
petition  by  December  3  so  that  they  may 
better^plan  the  preparation  of  their 
comments. 

In  support  of  thefr  r&quest  for  more 
time,  the  petitioners  note  that  our  notice 
of  proposed  rulemaking  is  very  long  and 
requests  the  parties  to  address  a  large 
number  of  issues.  They  contend  that  the 
comment  periods  provided  by  the  notice 
of  proposed  rulemaking  will  not  enable 
them  to  prepare  meaningful  comments 
on  the  issues.  They  point  out  that  the 
initial  comment  period  includes  the 
Thanksgiving,  Christmas,  and  New 
Year's  Day  holidays.  And  they  allege 
that  our  proposals,  if  adopted,  would 
require  the  systems,  airlines,  and  many 
travel  agencies  to  make  significant 
changes  in  their  operations. 

We  have  determined  that  it  would  be 
reasonable  to  give  commenters  more 
time  for  preparing  their  responses  to  the 
advance  notice.  The  issues  are  complex, 
and  our  notice  of  proposed  rulemaking 
is  lengthy.  As  the  petitioners  point  out, 
the  comment  period  includes  three 
major  holidays.  Extending  the  comment 
period  should  help  us,  by  enabling  the 
parties  to  prepare  comments  that 
thoroughly  analyze  the  issues  raised  by 
our  notice  of  proposed  rulemaking.  We' 
will  therefore  give  commenters  an 
additional  sixty  days  for  the  comments 
and  thirty  days  for  reply  comments. 
These  extensions  should  give  them 
adequate  time  for  preparing  responses  to 
our  notice  and  the  comments  filed  by 
other  parties  without  unduly  delaying 
the  completion  of  this  rulemaking. 
These  comment  periods  will  be 
cemparable  to  those  established  by  us  in 
our  last  major  reexamination  of  the 
rules.  56  FR  12586  (March  26,  1991).  As 
a  result,  we  are  making  the  comments 
due  on  March  16  instead  of  January  14, 
2003,  and  the  reply  comments  due  on 
May  15  instead  of  February  13. 

We  recognize  that  Continental,  Orbitz, 
and  Northwest  have  filed  oppositions  to 
the  request  for  an  extension  that  argue 
that  we  should  not  delay  our  decision 
on  new  rules,  since  the  current  rules 
allegedly  restrict  competition.  We 
appreciate  the  need  to  proceed  without 
undue  delay,  but  we  think  the  public 
interest  will  be  best  served  by  ensuring 
that  the  commenters  have  an 
opportunity  to  thoroughly  address  and 
analyze  the  issues.        . 


C> ■ I     D. 
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We  are  not  now  prepared  to  propose 
another  extension  of  the  rules'  sunset 
date.  We  will  consider  that  issue  early 
next  year  and  see  no  reason  to  act  on 
that  matter  at  this  time. 

Issued  in  Washington.  DC  on  December  2. 
2002. 

Kirk  K.  Van  Tine, 
General  Counsel. 
IFR  Dot:.  02-30951  Filed  12-3-02:  4:39  pm| 

BILUNG  COOe  4910-62-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM96-1-024] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

November  29,  2002. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
amend  its  regulations  governing 
standards  for  conducting  business 
practices  with  interstate  natural  gas 
pipelines.  The  Commission  is  proposing 
to  incorporate  by  reference  the  most 
recent  version  of  the  standards.  Version 
1.6.  promulgated  July  31.  2002.  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board 
(NAESB)  and  the  standards  governing 
partial  day  recalls  (recommendations 
R02002  and  R02002-2).  adopted 
October  31.  2002.  These  standards  can 
be  obtained  from  NAESB  at  1100 
Louisiana,  Suite  3625.  Houston.  TX 
77002,  713-356-0060,  http:// 
wHTv. naesb.org. 

DATES:  Comments  are  due  January  8. 
2003. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission.  888  First  Street,  NE., 

Washington  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington.  DC  20426. 
202-502-8685. 

Marvin  Rosenberg.  Office  of  Markets. 
Tariffs,  and  Rates.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426. 
202-502-8292. 

Kay  Morice.  Office  of  Markets,  Tariffs, 
and  Rates,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 


Washington.  DC  20426.  202-502- 
6507. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rulemaking 

1.  The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  §  284.12  of  its  open  access 
regulations  governing  standards  for 
conducting  business  practices  and 
electronic  communications  with 
interstate  natural  gas  pipelines.  The 
Commission  is  proposing  to  adopt  the 
most  recent  version.  Version  1.6.  of  the 
consensus  standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board 
(WGQ).  and  the  WGQ  standards 
governing  partial  day  recalls.  The 
proposed  rule  is  intended  to  benefit  the 
public  by  adopting  the  most  recent  and 
up-to-date  standards  governing 
electronic  communication  and  by 
adopting  standards  that  will  facilitate 
partial  day  recalls. 

Background 

2.  Since  1996.  in  the  Order  No.  587 
series.'  the  Commission  has  adopted 
regulations  to  standardize  the  business 
practices  and  communication 
methodologies  of  interstate  pipelines  in 
order  to  create  a  more  integrated  and 
efficient  pipeline  grid.  In  this  series  of 
orders,  the  Commission  incorporated  by 
reference  consensus  standards 
developed  by  the  WGQ  (formerly  the 
Gas  Industry  Standards  Board  or  GISB). 
a  private  consensus  standards  developer 
composed  of  members  from  all  segments 
of  the  natural  gas  industry.  The  WGQ  is 
an  accredited  standards  organization 


'  .Slanilanis  For  Business  Practices  Of  Interstate 
Natural  C.as  Pipelines.  Order  No.  58".  61  FR  39053 
(lul.  26.  1996).  FERC;  Stats.  &  Regs.  Regulations 
Preambles  |)ulv  19fl«i-De< ember  2000]  1  31.038  ()ul. 
17.  1996).OrderNo.  .587-B.  62FR5521  (Feb.  6, 
1997).  FERC:  Stats.  S  Regs.  Regulations  Preambles 
ilulv  1996-December  20001 1  :n.046  (Jan.  30.  1997). 
Order  No.  587-C.  62  FR  10684  (Mar.  10.  1997). 
FERC  .Slats.  &  Regs.  Regulations  Preambles  l|uly 
1996-DtH:ember  2000]  1  31.0.50  (Mar.  4.  1997). 
Order  No.  587-<.;.  63  FR  20072  (Apr.  23.  1998). 
FERC  .Stats.  &  Regs.  Regulations  Preambles  Duly 
1996-December  2000|  1  31.062  (.Apr.  16.  1998). 
Order  No.  587-H.  63  FR  39509  (July  23.  1998). 
FERC;  Stats.  &  Regs.  Regulations  Preambles  Ijuly 
1996-December  2000]  1  31,063  duly  15.  1998): 
Order  No.  587-1.  63  FR  53565  (Oct.  6.  1998).  FERC 
Stats.  8c  Regs.  Regulations  Preambles  jjuly  1996- 
December  20001 1  31.067  (Sept.  29,  1998).  Order 
No.  587-K.  64  FR  17276  (Apr.  9.  1999).  FERC  Stats. 
«i  Regs.  Regulations  Preambles  ||uly  1996- 
December  20001131.072  (Apr.  2.  1999):  Order  No. 
587-M.  65  FR  77285  (Dec.  11.  2000).  FERC  Stats. 
Si  Regs.  Regulations  Preambles  Duly  1996- 
Dccember  2000)  131.114  (Dec.  1 1 .  2000):  Order  No. 
587-N.  67  FR  11906  (Mar.  18.  2002).  Ill  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31.125  (Mar.  11, 
2002).  Order  No.  587-0,  67  FR  30788  (May  8, 
2002),  III  FERC  Stats,  &  Regs,  Regulations  Preambles 
1  31,129  (Mav  1,2002). 


under  the  auspices  of  the  American 
National  Standards  Institute  (ANSI). 

3.  On  October  7,  2002.  the  WGQ  filed 
with  the  Commission  a  report  informing 
the  Commission  that  it  had  adopted  a 
new  version  of  its  standards.  Version 
1.6.  The  WGQ  reports  that  while 
Version  1.5  contained  many  of  the 
standards  designed  to  support  Order  No. 
637.2  Version  1.6  includes  additional 
standards  that  support  Order  No.  637.  It 
states:  "development  of  standards  to 
support  FERC  Order  No.  637  was  given 
the  highest  priority  by  all  NAESB 
subcommittees  and  task  forces."  The 
WGQ  further  reports  that  the  surety 
assessment  performed  by  the  Sandia 
National  Laboratories  on  the  GISB  EDM 
(Electronic  Delivery  Mechanisms) 
standards  was  accepted  by  GISB  and 
forwarded  to  the  EDM  Subcommittee  for 
review  and  development  of  standards  in 
October  2000.  It  states  that  some  of  the 
Sandia  recommendations  were 
implemented  in  Version  1.5.  and  the 
remainder  were  implemented  in  Version 
1.6.  Finally,  the  WGQ  reports  that  work 
continues  on  requests  for  both  new  and 
revised  business  practices,  information 
requirements,  code  value  assignments, 
technical  implementation  and  mapping 
or  interpretations. 

4.  In  Order  No.  587-N.  •  the 
Commission  adopted  a  regulation   . 
requiring  that  pipelines  permit  releasing 
shippers  to  recall  released  capacity  and 
renominate  that  recalled  capacity  at  any 
of  the  nomination  opportunities 
provided  by  the  pipelines.  The 
Commission  established  a  two-phased 
implementation  for  this  regulation.  In 
the  first  phase,  the  Commission 
established  an  interim  schedule  under 
which  releasing  shippers  could  recall 
capacity,  as  long  as  the  recall  did  not 
involve  a  partial  or  flowing  day  recall  (a 
recall  of  scheduled  gas  after  the  time  at 
which  it  began  to  flow).  Pipelines 
implemented  the  first  phase  as  of  July 
1.  2002.  In  the  second  phase,  the 
Commission  provided  the  WGQ  with  six 
months  to  develop  standards  dealing 
with  the  operational  details  of 
permitting  partial  or  flowing  day  recalls, 
in  particular  the  method  by  which 
capacity  would  be  allocated  between 
releasing  and  replacement  shippers.  The 
Commission  established  October  1, 
2002.  as  the  date  by  which  the  WGQ 
and  other  industry  members  should 
submit  a  report  and  further  provided  for 


-  Regulation  of  Shon-Term  Natural  Gas 
Transportation  Services.  Order  No,  637,  65  FR 
101.56  (Feb,  25.  2000).  FERC  Stats.  «c  Regs. 
Regulations  Preambles  (lulv  1996-December  2000) 
131.091  (Feb.  9.  2000), 

■Order  No.  587-N,  67  FR  11906  (Mar.  18,  2002), 
III  FERC  .Stats,  &  Regs.  Regulations  Preambles 
131.125  (Mar.  11,2002). 
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reply  comments  to  be  filed  by  October 
15.  2002. 

5.  On  October  1,  2002.  the  WGQ  filed 
a  report  stating  that  its  Executive 
Committee  had  adopted  standards 
governing  partial  or  flowing  day  recalls 
in  Reconunendations  R02002  and 
R02002-2.  The  WGQ  membership 
ratified  these  standards  on  October  31. 
2002. 

6.  Process  Gas  Consumers  Group  and 
Georgia  Industrial  Group  (PGC)  filed  a 
comment  on  October  15.  2002.  PGC 
supports  the  partial  day  recall  standards 
as  approved  by  the  WGQ,  but  requests 
clarification  as  to  whether  the  WGQ 
should  be  considering  additional 
standards  dealing  with  the  allocation  of 
penalties  as  a  result  of  partial  day 
recalls.  PGC  maintains  that  penalty 
issues  are  matters  of  Commission  policy 
that  should  only  be  developed  by  the 
Commission. 

Discussion 

7.  The  Commission  is  proposing  to 
adopt  Version  1.6  of  GISB's  consensus 
standards  and  the  standards  adopted  for 
partial  day  recalls. ••  Pipelines  would  be 
required  to  implement  the  standards 
three  months  after  a  final  rule  is  issued. 

8.  Adoption  of  Version  1.6 "'  of  the 
WGQ  standards  will  help  continue  the 
process  of  implementing  Order  No.  637 
and  will  update  and  improve  the 
current  standards. ^^  Adoption  of  the 
partial  day  recall  standards  ~  will 
provide  shippers  with  enhanced 
flexibility  to  recall  capacity,  while 
ensuring  that  replacement  shippers 
receive  notice  sufficient  for  them  to 
reschedule  their  capacity.  The  partial 
day  recall  standards  also  address  the 


-*  Pursuant  to  the  regulations  regarding 
incorporation  by  reference,  copies  of  Version  1.6 
and  the  partial  dav  recall  standards  are  available 
from  NAESB.  5  U.'S.C.  552(a)(1):  1  CFR  part  51 
(2001). 

'•  In  Version  1.6.  the  WGQ  made  the  following 
changes  to  its  standards.  It  revised  Standards  1.3.63. 
4.3.4.  4.3.6.  4.3.8.  4.3.10,  4,3,15.  4.3,21.  4.3,23, 
4,3,61,  4,3,70  and  4.3,83,  and  Data  Sets  1,4,6,  5.4.1 
through  5.4.4.  5.4.7,  5.4.8.  5.4.9,  5.4.13.  5.4.14. 
5.4.15.  5.4.18.  and  5.4.19.  It  added  Principle  4.1.39. 
Standard  4.3.88.  and  Data  Sets  5.4.20.  5.4.21.  and 
5.4.22.  It  deleted  Principles  4.1.1  and  4.1.11. 

"The  Commission  is  proposing  to  incorporate  by 
reference  Standards  2.3.29  and  2.3.30  (dealing  with 
operational  balancing  agreements  and  imbalance 
netting  ancj  trading,  respectively)  which  in  previous 
versions,  the  Commission  had  not  incorporated 
because  the  standards  conflicted  with  the 
Commission's  regulations  in  these  areas.  18  CFR 
284.12(b)(2)(i)&(ii).  The  WGQ  has  amended  these 
standards  so  they  no  longer  conflict  with  the 
Commission  regulations. 

'  In  the  partial  day  recall  standards,  the  WGQ 
made  the  following  changes  to  its  standards.  It 
revised  Standards  5.3.2.  5.3.7,  5,3.41,  and  5,3,42. 
and  Data  Sets  1,4.4.  5.4.1,  5.4.3.5.4,4,  5,4.7.  and 
5.4.9.  It  added  Principles  S.l.zl,  5,l,z2,  and  5,l,z3. 
Definition  5.2,zl.  and  Standards  5,3,zl  through 
5,3,zl5,  It  deleted  Standard  5,3,6. 


method  for  deterinining  how  capacity 
will  be  allocated  among  releasing  and 
replacement  shippers  when  capacity  is 
recalled  during  the  gas  day.  Among  the 
most  notable  of  these  standards  are:  A 
revision  to  the  capacity  release  timeline 
to  permit  prearranged  norvbiddable 
releases  on  non-business  days  (Standard 
5.3.2):  a  revision  to  the  Commission's 
interim  timeline  for  recall  transactions 
to  permit  recalls  at  any  of  the  four 
nomination  opportunities,  while  still 
providing  sufficient  notice  to 
replacement  shippers  to  enable  them  to 
reschedule  their  capacity  (Standard 
5.3.Z1);  the  adoption  of  procedures 
governing  notice  to  replacement 
shippers  (Standards  5.3.z2  through 
5.3.Z5);  and  the  use  of  elapsed  prorata 
capacity  as  the  allocation  method  for 
flowing  day  recalls,  unless  a  different 
method  is  necessary  to  reflect  the  nature 
of  the  pipeline's  tariff,  services,  or 
operational  characteristics  (Standard 
5.3.zl3).« 

9.  The  WGQ  approved  the  standards 
under  its  consensus  procedures."  As  the 
Commission  found  in  Order  No.  587. 
adoption  of  consensus  standards  is 
appropriate  because  the  consensus 
process  helps  ensure  the  reasonableness 
of  the  standards  by  requiring  that  the 
standards  draw  support  from  a  broad 
spiectrum  of  all  segments  of  the 
industry.  Moreover,  since  the  industry 
itself  has  to  conduct  business  under 
these  standards,  the  Commission's 
regulations  should  reflect  those 
stemdards  that  have  the  widest  possible 
support.  In  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTT&AA).  Congress 
affirmatively  requires  federal  agencies  to 
use  technical  standards  developed  by 
voluntary'  consensus  standards 
organizations,  like  the  WGQ,  as  means 
to  carry  out  policy  objectives  or 
activities.'" 

10.  PGC  seeks  clarification  as  to  the 
role  of  the  WGQ  with  respect  to  the 
development  of  future  standards  (not 
included  in  this  NOPR)  dealing  with  the 
allocation  of  penalties  between  releasing 
and  replacement  shippers  as  a  result  of 
partial  day  recalls.  PGC  is  particularly 


"  Elapsed  prorata  capacity  means  the  portion  of 
the  capacity  that  would  have  theoretically  been 
available  for  use  prior  to  the  effective  time  of  the 
intraday  recall  based  on  a  cumulative  uniform 
hourly  use  of  the  capacity.  Definition  5.2.zl. 

"This  process  first  requires  a  super-majority  vote 
of  1 7  out  of  25  members  of  the  VVCiQ's  Executive 
Committee  with  support  fhjm  at  least  two  members 
from  each  of  the  five  industry  segments — interstate 
pipelines,  local  distribution  companies,  gas 
producers,  end-users,  and  services  (including 
marketers  and  i  omputer  service  providers).  For 
final  approval.  67%  of  the  WGQ's  general 
membership  must  ratifv'  the  standards. 

•oPubL.  104-113,  §  12(d),  llOSUt.  775(1996), 
15  U.S.C.  272  note  (1997). 


concerned  about  two  proposed 
standards  regarding  the  allocation  of 
reservation  charges  and  capacity  release 
credit  quantities  and  the  deterinination 
of  overrun  charges."  PGC  is  concerned 
that  such  standards  may  undermine 
Conunission  policies  regarding  penalties 
adopted  in  Order  No,  637.  and  it 
maintains  that  such  issues  should  be 
deemed  beyond  the  scope  of  the  WGQ. 
and  should  be  reserved  for  Commission 
determination, 

11.  PGC's  comment  raises  two  issues: 
The  specific  question  of  how  reservation 
charges  and  credits  and  overrun 
penalties  should  be  allocated  when 
capacity  is  recalled  during  the  gas  day; 
and  the  generic  question  of  what  the 
WGQ's  role  should  be  in  developing 
standards  related  to  penalties. 

12.  As  to  the  first  issue,  the 
Conunission  proposes  that  the 
determination  of  reservation  charges 
and  credits  and  potential  liability  for 
contract  overruns  should  follow  the 
allocation  of  capacity.'^  This  seems  the 
fairest  method  of  allocating  contractual 
responsibility,  especially  since  the 
standards  are  designed  to  provide 
replacement  shippers  with  sufficient 
notice  to  reschedule  recalled  capacity  in 
order  to  come  within  contractual 
limits.'  *  The  Commission  sees  no 
reason  in  this  instance  for  pipelines  to 
propose  individual  allocation 
mechanisms. 

13.  As  to  the  second  issue,  the 
Commission  disagrees  with  PGC  that  the 
WGQ  should  refrain  from  examining 
methods  of  standardizing  penalties.  As 
the  Commission  found  in  Order  No. 
637,  having  penalty  provisions  that  vary 
from  pipeline  to  pipeline  can  create 
adverse  effects  by  providing  incentives- 
for  shippers  to  engage  in  penalty 
arbitrage  and  by  creating  additional 
administrative  costs  and  uncertainty, '•♦ 


' '  According  to  PGC's  filing,  the  two  standards 
are  the  following:  3.3.zl  Proposed  Standard:  For 
recalls  at  the  intraday  1  and  intraday  2  cycles,  the 
rescr\'ation  charge  and  capacity  release  credit 
quantities  should  be  based  upon  the  allocation  of 
capacity  between  the  Releasing  and  Replacement 
ShippeHs):  and  3.3.z2  Proposed  Standard:  For 
recalls  at  the  intraday  1  and  intraday  2  cycles, 
overrun  chatges.  if  applicable,  should  be  based 
upon  the  allocation  of  capacity  between  the 
Releasing Bnd  Replacement  ShippeHs). 

'2  For  example,  under  a  2000  Dth/day  release, 
with  a  recall  amounting  to  500  Dth/day,  the 
replacement  shipper  would  be  responsible  for 
paying  reser\-ation  charges  for  1500  Dth/day  (to  be 
credited  to  the  releasing  shipper)  and  would  be 
potentially  liable  for  contract  overruns  if  it 
transported  more  than  1500  Dth  over  the  day, 

>^lt  is  also  consistent  with  Standard  5,3.z14 
which  provides  that  the  pipeline  "should  not  be 
obligated  to  deliver  in  excess  of  the  total  daily 
-contract  quantity  of  the  release," 

'*  See  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services,  Order  No,  637,  65  FR 

Conlioued 


'7'>ll'79i 
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development  of  standards  that  reduce 
such  adverse  effects  could  help  reduce 
barriers  to  multi-pipeline  shipments  and 
improve  the  overall  efficiency  of  the 
pipeline  grid,  thus  redounding  to  the 
benefit  of  the  entire  industry.  Thus,  the 
Commission  finds  no  reason  to  deem 
the  standardization  of  penalties  beyond 
the  scope  of  the  WGQ's  standardization 
activities.  The  Commission  is  not  asking 
the  WGQ  specifically  to  develop 
standards  for  penalties,  but  it 
encourages  the  WGQ  to  examine 
seriously  any  such  proposals  that  hold 
out  the  prospect  of  improving  the 
efficiency  of  the  pipeline  grid. 

14.  Should  the  WGQ  adopt  penalty 
standards,  the  Commission's  role  in 
reviewing  such  standards  will  not  be 
eliminated,  as  PGC  appears  to  fear,  fust 
as  in  this  rulemaking,  the  Commission 
would  seek  comment  on,  and  review 
any  proposed  penalty  standards 
developed  by  the  WGQ  before  adopting 
such  standarids.  PGC  and  other  shippers, 
therefore,  will  have  ample  opportunity 
in  those  proceedings  to  raise  any 
concerns  about  such  standards  with  the 
Commission. 


Notice  of  Use  of  Voluntary  Consensus 
Standards 

15.  Office  of  Management  and  Budget 
Circular  A-119  (§11)  (February  10. 
1998)  provides  that  Federal  Agencies 
should  publish  a  request  for  comment  in 
a  NOPR  when  the  agency  is  seeking  to 
issue  or  revise  a  regulation  proposing  to 
adopt  a  voluntary  consensus  standard  or 
a  goveinment- unique  standard.  In  this 
NOPR,  the  Commission  is  proposing  to 
incorporate  by  reference  voluntary 
consensus  standards  developed  by  the 
WGQ. 

Information  Collection  Statement 

16.  The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3507(d).  The  Commission  solicits 
comments  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimate,  ways  to  enhance  the  quality. 


utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  following 
burden  estimate  includes  the  costs  to 
implement  the  WGQ's  Version  1.6 
standards  which  incorporate  the  most 
recent  and  up-to-date  standards 
governing  electronic  communication, 
including  additional  standards  that 
support  Order  No.  637.  that  implement 
the  surety  assessment  performed  by  the 
Sandia  National  Laboratories,  and  that 
implement  the  WGQ's  standards 
governing  partial  day  recalls.  The 
burden  estimate  does  not  include  the 
costs  of  modifying,  preparing  and 
submitting  tariff  changes  to  reflect 
compliance  with  these  standards  since 
costs  for  tariff  filings  for  phase  two 
implementation  of  partial  day  recalls      ^ 
were  previously  included  in  the  burden 
estimate  in  Ordes  No.  587-N.  The 
burden  estimate  is  primarily  related  to 
start-up  to  implementthe  latest  version 
of  the  standards  and  will  not  resiilt  in 
on-going  costs. 


Data  collection 


FERC-549C 


Number  of 
respondents 


,93 


Number  of 

responses  per 

respondent 


Hours  per 
response 


1 


2,248 


totafnymber 
of -hours 


209,064 


Total  Annual  Hours  for  Collection 
(Reporting  and  Recordkeeping,  (if 
appropriate))  =  209,064. 

17.  Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 
requirements.  It  has  projected  the 
average  annualized  cost  for  all 
respondents  to  be  the  following: 

I   FERC-549C 


Annualized  Capital/Startup 
Costs  

Annualized  Costs  (Operations 

&  Maintenance) 

Total  Annualized  Costs  ... 


$11,763,971 

0 
11.763.971 


18.  OMB  regulations  ^■'  require  OMB 
to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  Commission  is 
submitting  notification  of  this  proposed 
rule  to  OMB. 

Title:  FERC-549C,  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines. 

Action:  Proposed  collection. 


OMB  Control  No. :  1 902-01 74. 

Respondents:  Business  or  other  for 
profit,  (Interstate  natural  gas  pipelines 
(Not  applicable  to  small  business)). 

Frequency  of  Responses:  One-time 
implementation  (business  procedures, 
capital/start-up). 

Necessity  of  Information:  This 
proposed  rule,  if  implemented,  would 
upgrade  the  Commission's  current 
business  practice  and  communication 
standards  to  the  latest  edition  approved 
by  the  WGQ  (Version  1.6)  as  well  as  the 
standards  governing  partial  day  recalls 
approved  by  the  WGQ.  These  standards 
include  additional  standards  that 
support  Order  No.  637  and  standards 
implementing  the  surety  assessment 
performed  by  the  Sandia  National 
Laboratories.  The  implementation  of 
these  standards  is  necessary  to  increase 
the  efficiency  of  the  pipeline  grid  and  is 
consistent  with  the  mandate  that 
agencies  provide  for  electronic 
disclosure  of  information."^ 

19.  The  information  collection 
requirements  of  this  proposed  rule  will 


be  reported  directly  to  the  industry 
users.  The  implementation  of  these  data 
requirements  will  help  the  Commission . 
carry  out  its  responsibilities  under  the 
Natural  Gas  Act  to  monitor  activities  of 
the  natural  gas  industry  to  ensure  its 
competitiveness  and  to  assure  the 
improved'efficiency  of  the  industry's 
operations.  The  Commission's  Office  of 
Markets.  Tariffs  and  Rates  will  use  the 
data  in  rate  proceedings  to  review  rate 
and  tariff  changes  by  natural  gas 
companies  for  the  transportation  of  gas. 
for  general  industry  oversight,  and  to 
supplement  the  documentation  used 
during  the  Commission's  audit  process. 
20.  Internal  Review:  The  Commission 
has  reviewed  the  requirements 
pertaining  to  business  practices  and 
electronic  communication  with  natural 
gas  interstate  pipelines  and  made  a 
determination  that  the  proposed 
revisions  are  necessary  to  establish  a 
more  efficient  and  integrated  pipeline 
grid.  Requiring  such  information 


10156.  at  10197-10198  (Feb.  25.  2000).  FEKC  Slats. 
&  Regs.  Regulations  Preambles  IJuly  1996-December 
2000)  131.091.  at  31,307-310  (Feb.  9,  2000);  Notice 
of  Proposed  Rulemaking.  63  FR  42982.  43005  (Aug. 
11, 1998).  FERC  Statutes  and  Regulations.  Proposetl 


Regulations  1988-1998  132.533.  at  33,468  ()ul.  29. 
1998)  (recognizing  a  need  for  standardization  of 
penalty  provisions  and  requesting  comment  on 
whether  GISB  should  develop  such  standards). 


"5  CFR  1320.11. 

'844  U.S.C.  3504  note.  Pub.  L.  105-277, 1701, 
112  Stat.  2681-749  (1998). 
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ensures  both  a  common  means  of 
communication  and  common  business 
practices  which  provide  participants 
engaged  in  transactions  with  interstate 
pipelines  with  timely  information  and 
uniform  business  procedures  across 
multiple  pipelines.  These  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry.  The 
Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

21.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  (Attention: 
Michael  Miller.  Office  of  the  Chief 
Information  Officer.  Phone:  (202)  502- 
8415.  fax:  (202)  208-2425.  email: 
michael.miller@ferc.gov) 

22.  Comments  concerning  the 
collection  of  information(8)  and  the 
associated  burden  estimate(s).  should  be 
sent  to  the  contact  listed  above  and  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503 
(Attention:  Desk  Officer  for  the  Federal    • 
Energy  Regulatory  Commission,  phone: 
(202), 395-7856.  fax:  (202)  395-7285). 

Environmental  Analjrsis 

23.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.  1^  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.  ^8  The  actions  proposed 
here  fall  within  categorical  exclusions 
in  the  Commission's  regulations  for 
rules  that  are  clarifying,  corrective,  or 
procedural,  for  information  gathering, 
analysis,  and  dissemination,  and  for 
sales,  exchange,  and  transportation  of 
natural  gas  that  requires  no  construction 
of  facilities.'*  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  NOPR. 


"Order  No.  486.  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17. 1987),  FERC  Stats.  &  Regs.  Preambles 
1986-19901  30.783(1987). 

••  18  CFR  380.4. 

>B  See  18  CFR  380.4(a)(2)(ii).  380.4(a)(5). 
380.4(a)(27). 


Regulatory  Flexibility  Act  Certification 

24.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)  20  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  regulations  proposed  here 
impose  requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  benefit  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  proposed  herein 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

Comment  Procedures 

25.  The  Commission  invites  interested 
persons  to  submit  vmtten  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 
Comments  are  due  January  8,  2003. 
Comments  must  refer  to  Docket  No. 
RM96-1-024,  and  may  be  filed  either  in 
electronic  or  paper  format.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

26.  Documents  filed  electronically  via 
the  Internet  can  be  prepared  in  a  variety 
of  formats,  including  WordPerfect,  MS 
Word,  Portable  Document  Format,  Rich 
Text  Format,  or  ASCII  format,  as  listed 
on  the  Commission's  Web  site  at  http:/ 
lferc.gov,  under  the  e-Filing  link.  The  e- 
Filing  link  provides  instructions  for 
how  to  Login  and  complete  an 
electronic  filing.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  vtrill  send  an 
automatic  acknowledgment  to  the 
sender's  E-Mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filing  is  available  at  202-502-8258  or  by 
E-Mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  E-Mail 
address. 

^  27.  For  paper  filings,  the  original  and 
14  copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington  DC 
20426. 

28.  All  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE..  Washington  DC 
20426.  during  regular  business  hoiu». 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 


a'5U.S.C.  601-612. 


FERC's  Homepage  using  the  FERRIS 
link. 

Document  Availability 

29.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (http://www~ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  eastern  time)  at  888  First 
Street.  NE..  Room  2A.  Washington.  DC 
20426. 

30.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  document  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
downloading.  To  access  this  document 
in  FERRIS,  type  the  docket  number 
excluding  the  last  three  digits  of  this 
document  in  the  docket  number  field. 

31.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  website  during 
normal  business  hours.  Please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659. 

List  of  Subjects  in  18  CFR  Part  284 

32.  Continental  shelf,  Incorporation 
by  reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  chapter  I,  title  18,  Code  of  Federal  ■ 
Regulations,  as  follows: 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATKm  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1 .  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432:  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  Section  284.12  is  amended  by 
revising  paragraphs  (a)(l)(i),  (ii),  (iii), 
(iv)  and  (v),  to  read  as  follows: 

S  284.1 2    Standards  for  pipalln*  businMS 
oporations  and  communications. 

(a)*  *  * 

(i)  Nominations  Related  Standards 
(Version  1.6.  July  31.  2002)  and  the 
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standards  contained  in 
Reconunendation  R02002  (October  31, 
2002); 

(ii)  Flowing  Gas  Related  Standards 
(Version  1.6.  July  31,  2002): 

(iii)  Invoicing  Related  Standards 
(Version  1.6,  July  31.  2002); 

(iv)  Electronic  Delivery- Mechanism 
Related  Standards  (Version  1.6,  July  31. 
2002)  with  the  exception  of  Standard 
4.3.4;  and 

(v)  Capacity  Release  Related 
Standards  (Version  1.6,  July  31,  2002), 
with  the  exception  of  Standards  5.3.6 
and  5.3.7,  and  the  standards  contained 
in  Recommendations  R02002  and 
R02OO2-2  (October  31.  2002). 
***** 

|FR  Doc.  02-30' 196  Filed  12-6-02;  8:45  am] 
BILUNG  COO€  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA144-0375b;  FRL-7411-11 

Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  District,  Ventura 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Monterey  Bay  Unified 
Air  Pollution  District  (MBUAPCD)  and 
the  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  portions  of 
the  California  State  Implementation 
Plan  (SIP).  These  revisions  concern 
general  requirements  for  continuous 
emissions  monitoring  systems  and  the 
use  of  credible  evidence  to  demonstrate 
compliance  with  emission  limits.  We 
are  proposing  to  approve  these  local 
rules  under  the  under  the  Clean  Air  Act 
as  amended  in  1990  (CAA  or  the  Act). 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  January  8.  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 


Evaluation  Section,  1001  "I"  Street. 

Sacramento,  CA  95814. 
Monterey  Bay  Unified  Air  Pollution 

Control  District.  24850  Silver  Cloud 

Court.  Monterey,  CA  93940. 
Ventxira  County  Air  Pollution  Control 

District,  669  County  Square  Drive. 

2nd  floor.  Ventura,  CA  93003. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Steckel.  EPA  Region  DC,  (415) 
947.4115. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  MBUAPCD  213,  MBUAPCD  421, 
and  VCAPCD  103.  In  the  rules  and 
regulations  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  October  30,  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  02-30940  Filed  12-6-02;  8:45  am] 
MLUNO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN146-1b;FRL-7411-ai 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

ACnCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  as  a  revision  to  the  Indiana 


particulate  matter  (PM)  State 
Implementation  Plan  (SIP)  emission 
control  regulations  that  pertain  to  Knauf 
Fiber  Glass  (Knauf)  which  is  located  in 
Shelbyville.  Indiana,  as  requested  by  the 
State  of  hidiana  on  October  17,  2002. 
This  SIP  submission  contains  changes  to 
federally  enforceable  Indiana  air 
pollution  control  rules.  The  rule 
revisions  modify  the  PM  emissions 
limits  adopted  by  the  State  in  the  1980s 
which  are  part  of  the  current  Indiana 
SIP.  The  revised  rules  delete  references 
to  equipment  no  longer  in  use  by  Knauf 
and  update  names  equipment  which 
remains  in  use.  Because  the  revised 
rules  reduce  both  allowable  emissions 
and  the  allowable  emissions  rate,  and 
reflect  current  operations  at  the  Knauf 
facility.  EPA  approval  of  these  revisions 
should  not  result  in  an  adverse  impact 
on  air  quality. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register.  EPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  written  adverse 
comments.  EPA  will  take  no  further 
action  on  this  proposed  rule.  If  EPA 
receives  written  adverse  comment,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  nde  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect.  In  that  event.  EPA  will 
address  all  relevant  public  comments  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  In  either  event.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  January  8.  2003. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  USEPA. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

A  copy  of  the  State's  request  is 
available  for  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  Cano.  Environmental 
Protection  Specialist,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  USEPA.  Region  5.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 
I.  What  action  is  EPA  taking  today? 
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n.  Where  can  I  find  more  information  about 
this  proposal  and  corresponding  direct 
final  rule? 

I.  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  proposing  to  approve  as 
a  revision  to  the  Indiana  particulate 
matter  SIP  emission  control  regulations 
that  pertain  to  Knauf  Fiber  Glass  (Knauf) 
which  is  located  in  Shelbyville,  Indiana, 
as  requested  by  the  State  of  Indiana  on 
October  17,  2002.  This  SIP  submission 
makes  changes  to  federally  enforceable 
Indiana  air  pollution  control  rules. 
Indiana  made  these  changes  at  the 
request  of  Knauf,  and  they  apply  to  the 
operation  of  the  Knauf  fiberglass  plant 
in  Shelbyville.  Indiana.  The  rule 
revisions  modify  the  PM  emissions 
limits  adopted  by  the  State  in  the  1980s 
which  EPA  approved  as  part  of  the 
current  Indiana  SIP.  The  revised  rules 
delete  references  to  equipment  no 
longer  in  use  by  Knauf  and  update 
names  of  equipment  which  remains  in 
use.  Because  the  revised  rules  reduce 
both  allowable  emissions  and  the 
allowable  emissions  rate  and  reflect 
current  operations  at  the  Knauf  facility, 
EPA  approval  of  these  revisions  should 
not  result  in  an  adverse  impact  on  air 
quality. 

II.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
and  regulations  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  4201  et  seq. 
Dated:  November  7.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  02-30938  Filed  12-6-02;  8:45  am] 

BILUNG  CODE  6S6&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7419-«] 
RIN  2060— AK52 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  General  Provisions;  and 
Requirements  for  Control  Technology 
Determinations  for  Major  Sources  In 
Accordance  with  Clean  Air  Act 
Sections.  Sections  112(g)  apd  1120) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 


SUMMARY:  In  this  action,  we  are 
proposing  specific  amendments  to  the 
General  Provisions  ft :  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP),  and  to  the  rule  establishing 
requirements  for  case-by-case 
determinations  under  Clean  Air  Act 
(CAA)  section  112(j).  We  are  proposing 
to  establish  a  new  timetable  for  the 
submission  of  section  112(j)  Part  2 
applications  which  is  derived  from  our 
agreed  timetable  for  promulgation  of  the 
remaining  NESHAP.  This  new  timetable 
for  Part  2  applications  is  intended  both 
to  avoid  the  expenditure  of  utmecessary 
resources  by  affected  sources  and 
permitting  authorities,  and  to  create 
ilew  incentives  for  prompt  completion 
of  the  remaining  standards.  We  are  also 
proposing  to  maJne  several  changes  in 
the  section  of  the  General  Provisions 
rule  that  establishes  general  procedures 
for  preparation,  maintenance,  and 
periodic  revision  of  startup,  shutdown, 
and  malfunction  (SSM)  plans.  These 
amendments  are  being  proposed 
pursuant  to  a  settlement  agreement 
concerning  a  petition  for  judicial  review 
of  the  prior  amendments  to  these  rules 
published  on  April  5.  2002.  We  are  also 
proposing  to  revise  a  recordkeeping 
provision  which  we  adopted  in 
response  to  comments  we  received  on 
the  prior  amendments  because  we  have 
concluded  that  the  recordkeeping 
provision  should  be  more  narrow  in 
applicability. 

DATES:  Comments.  Submit  comments  on 
or  before  January  20.  2003. 

Public  Hearing.  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  December  16,  2002.  a  public  hearing 
will  be  held  on  December  19,  2002. 

ADDRESSES:  Comments.  Written 
comments  may  be  submitted  to:  Air  and 
Radiation  Docket  and  Information 
Center.  Attention  Docket  Number  OAR- 
2002-0038.  Part  63  General  Provisions 
(Subpart  A)  and  Section  112(j) 
Regulations  (Subpart  B)  Litigation 
Settlement  Amendments  II,  Mailcode 
6102T,  1200  Pennsylvania  Avenue.  NW. 
Washington,  DC  20460. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10  a.m.  on 
December  19,  2002  in  our  EPA  facility 
complex,  109  T.W.  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina, 
or  at  an  alternate  site  nearby. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Colyer,  Emission  Standards 
Division  (C504-05).  U.S.  EPA.  Research 
Triangle  Park.  North  Carolina  27711. 
telephone  (919)  541-5262,  e-mail 
colyer.rick@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


Regulated  Entities 

Categories  and  entities  potentially 
regulated  by  this  action  include  all 
section  112  source  categories  listed 
under  section  112(c)  of  the  CAA. 

Industry  Group:  Source  Category 

Fuel  Combustion: 

Coal-  and  Oil-fired  Electric  Utility 
Steam  Generating  Units 

Combustion  Turbines 

Engine  Test  Facilities 

Industrial  Boilers 

Institutional/Commercial  Boilers 

Process  Heaters 

Reciprocating  Internal  Combustion 
Engines 

Rocket  Testing  Facilities 
Non-Ferrous  Metals  Processing: 

Primary  Aluminum  Production 

Primary  Copper  Smelting 

Primary  Lead  Smelting 

Primary  Magnesium  Refining 

Secondary  Aluminum  Prodiiction 

Secondary  Lead  Smelting 

Ferrous  Metals  Processing: 
Coke  Ovens:  Charging,  Top  Side,  and 

Door  Leaks 
Coke  Ovens:  Pushing,  Quenching, 

Battery  Stacks 
Ferroalloys  Production: 

Silicomanganese  and 

Ferromanganese 
Integrated  Iron  and  Steel 

Manufacturing 
Iron  Foundries 
Steel  Foundries 
Steel  Pickling — HCl  Process  Facilities 

and  Hydrochloric  Acid 

Regeneration 
Mineral  Products  Processing: 
Asphalt  Processing 
Asphalt  Roofing  Manufactiuing 
Asphalt/Coal  Tar  Application — Metal 

Pipes 
Brick  and  Clay  Products 

Manufacturing 
Ceramics  Manufacturing 
Lime  Manufacturing 
Mineral  Wool  Production 
Portland  Cement  Manufacturing    . 
Refractories  Manufacturing 
Taconite  Iron  Ore  Processing 
Wool  Fiberglass  Manufacturing 
Petroleum  and  Natural  Gas  Production 

and  Refining: 
Oil  and  Natural  Gas  Production 
Natural  Gas  Transmission  and  Storage 
Petroleum  Refineries — Catalytic 

Cracking  Units,  Catalytic  Reforming 

Units,  and  Sulfur  Plant  Units 
Petroleum  Refineries — Other  Sources 

Not  Distinctly  Listed 
Liquids  Distribution: 
Gasoline  Distribution  (Stage  1) 
Marine  Vessel  Loading  Operations 
Organic  Liquids  Distribution  (Non- 
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Gasoline) 
Surface  Coating  Processes: 
Aerospace  Industries 
Auto  and  Light  Duty  Truck  (Surface 

Coating) 
Large  Appliance  (Surface  Coating) 
Magnetic  Tapes  (Siuface  Coating) 
Manufacture  of  Paints,  Coatings,  and 

Adhesives 
Metal  Can  (Surface  Coating) 
Metal  Coil  (Surface  Coating) 
Metal  FiUTiitiu-e  (Surface  Coating) 
Miscellaneous  Metal  Parts  and 

Products  (Surface  Coating) 
Paper  and  Other  Webs  (Surface 

Coating) 
Plastic  Parts  and  Products  (Surface 

Coating) 
Printing.  Coating,  and  Dyeing  of 

Fabrics 
Printing/Publishing  (Surface  Coating) 
Shipbuilding  and  Ship  Repair 

(Siuface  Coating) 
Wood  Building  Products  (Surface 

Coating) 
Wood  Furniture  (Surface  Coating) 
Waste  Treatment  and  Disposal: 
Hazardous  Waste  Incineration 
Municipal  Solid  Waste  Landfills 
Off-Site  Waste  and  Recovery 

Operations 
Publicly  Owned  Treatment  Works 

(POtW) 
Site  Remediation 
Agricultural  Chemicals  Production: 
Pesticide  Active  Ingredient 

Production 
Fibers  Production  Processes: 
Acrylic  Fibers/Modacrylic  Fibers 

Production 
Spandex  Production 
Food  and  Agriculture  Processes: 
Manufactiiring  of  Nutritional  Yeast 
Solvent  Extraction  for  Vegetable  Oil 

Production 
Pharmaceutical  Production  Processes: 

Pharmaceuticals  Production 
Polymers  and  Resins  Production: 
Acetal  Resins  Production 
Acrylonitrile-Butadiene-Styrene 

Production 
Alkyd  Resins  Production 
Amino  Resins  Production 
Boat  Manufacturing 
Butyl  Rubber  Production 
Cellulose  Ethers  Production 
Epichlorohydrin  Elastomers 

Production 
Epoxy  Resins  Production 
Ethylene-Propylene  Rubber 

Production 
Flexible  Polyurethane  Foam 

Production 
Hypalon  (tm)  Production 
MaJeic  Anhydride  Copolymers 

Production 
Methyl  Methacrylate-Acrylonitrile- 


Butadiene-Styrene  Production 
Methyl  Methacrylate-Butadiene- 

Styrene  Terpolymers  Production 
Neoprene  Production 
Nitrile  Butadiene  Rubber  Production 
Nitrile  Resins  Production 
Non-Nylon  Polyamides  Production 
Phenolic  Resins  Production 
Polybutadiene  Rubber  Production 
Polycarbonates  Production 
Polyester  Resins  Production 
Polyether  Polyols  Production 
Polyethylene  Terephthalate 

Ptoduction 
Polymerized  Vinylidene  Chloride 

Production 
Polymethyl  Methacrylate  Resins 

Ptoduction 
Polystyrene  Production 
Polysulfide  Rubber  Production 
Polyvinyl  Acetate  Emulsions 

Production 
Polyvinyl  Alcohol  Production 
Polyvinyl  Butyral  Production 
Polyvinyl  Chloride  and  Copolymers 

Production 
Reinforced  Plastic  Composites 

Production 
Styrene-Acrylonitrile  Production  . 
Styrene-Butadiene  Rubber  and  Latex 

Production 
Production  of  Inorganic  Chemicals: 
Ammonium  Sulfate  Production —  ' 

Caprolactam  By-Product  Plants 
Carbon  Black  Production 
Chlorine  Production 
Cyanide  Chemicals  Manufacturing 
Fumed  Silica  Production 
Hydrochloric  Acid  Production 
Hydrogen  Fluoride  Production 
Phosphate  Fertilizers  Production 
Phosphoric  Acid  Maiuifacturing 
Production  of  Organic  Chemicals: 
Ethylene  Processes 
Quaternary  Ammonium  Compounds 

Production 
Synthetic  Organic  Chemical 

Manufacturing 

Miscellaneous  Processes: 
Benzyltrimethylanunonium  Chloride 

Production 
Carbonyl  Sulfide  Production 
Chelating  Agents  Production 
Chlorinated  Paraffins  Production 
Chromic  Acid  Anodizing 
Commercial  Dry  Cleaning 

(Perchloroethylene) — Transfer 

Machines 
Commercial  Sterilization  Facilities 
Decorative  Chromium  Electroplating 
Ethylidene  Norbomene  Production 
Explosives  Production 
Flexible  Polyurethane  Foam 

Fabrication  Operations 
Friction  Materials  Manufactimng 
Halogenated  Solvent  Cleaners 
Hard  Chromium  Electroplating 
Hydrazine  Production 


Industrial  Dry  Cleaning 
(Perchloroethylene)— Dry-to-dry 
Machines 
Industrial  Dry  Cleaning 
(Perchloroethylene) — Transfer 
Machines 
Industrial  Process  Cooling  Towers 
Leather  Finishing  Operations 
Miscellaneous  Vicose  Processes 
OBPA/l,3-Diisocyanate  Production 
Paint  Stripping  Operations 
Photographic  Chemicals  Production 
Phthalate  Plasticizers  Production 
Plywood  and  Composite  Wood 

Products 
Pulp  and  Paper  Production 
Rubber  Chemicals  Manufacturing 
Rubber  Tire  Manufacturing 
Semiconductor  Manufacturing 
Symmetrical  Tetrachloropyridine 

Production 
Wet-formed  Fiberglass  Mat 
Production 
Categories  of  Area  Sources: 
Chromic  Acid  Anodizing 
Commercial  Dry  Cleaning 
(Perchloroethylene) — Dry-to-Dry 
Machines 
Commercial  Dry  Cleaning 

(Perchloroethylene) — Transfer 
Machines 
Commercial  Sterilization  Facilities 
Decorative  Chromium  Electroplating 
Halogenated  Solvent  Cleaners 
Hard  Chromium  Electroplating 
Hazardous  Waste  Incinerators 
Portland  Cement  Production 
Secondary  Aluminum  Production 
Secondary  Lead  Smelting 
This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  you  are  regulated  by  this 
action,  you  should  examine  your  source 
category  specific  section  112  regulation. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTH^ 
INFORMATION  CONTACT  section. 

Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OAR-2002-0038.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Part  63  General  Provisions  (Subpart  A) 
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and  Section  112(j)  Regulations  (Subpart 
B)  Litigation  Settlement  Amendments  II 
Docket  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  B102, 1 301 
Constitution  Ave.,  NW,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744.  and  the  telephone  number  for 
the  Part  63  General  Provisions  (Subpart 
A)  and  Section  112(j)  Regulations 
(Subpart  B)  Litigation  Settlement 
Amendments  II  Docket  is  (202)  566- 
1742).  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

You  may  access  this  Federal  Register 
dociunent  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  conunent  system.  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPAls  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
AltRough  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  previously  identified. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 


other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjrrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  below.  Do  not  use  EPA 
Dockets  or  e-mail  to  submit  CBI  or 
information  protected  by  statute. 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 


Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  ai)d  then 
key  in  Docket  ID  No.  OAR-2002-0038. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  a-and-r- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2002-0038.  In  contrast  to 
EPA's  electronic  public  docket,  EtPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captiued  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

Send  your  comments  to:  Part  63 
General  Provisions  (Subpart  A)  and 
Section  112(j)  Regulations  (Subpart  B) 
Litigation  Settlement  Amendments  II, 
U.S.  EPA.  Mailcode:  6102T.  1200 
Pennsylvania  Ave..  NW.  Washington, 
DC  20460.  Attention  Docket  ID  No. 
OAR-2002-0038. 

Deliver  your  comments  to:  Public 
Reading  Room,  Room  3102,  EPA  West, 
1301  Constitution  Avenue.  NW. 
Washington,  DC.  Attention  Docket  ID 
No.  OAR-2002-0038.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation. 

Fax  your  comments  to  202-566-1741, 
Attention  Docket  ID.  No.  OAR-2002- 
0038. 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Attention:  Mr.  Rick 
Colyer,  c/o  OAQPS  Document  Control 
Officer.  Mailcode  C404-02,  U.S.  EPA, 
Research  Triangle  Park,  NC  27711, 
Attention  Docket  ID  No.  OAR-2002- 
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0038.  You  may  claim  information  that 
you  submit  to  EPA' as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  vou  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comments  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comments  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Public  Hearing 

Persons  interested  in  presenting  oral 
testimony  or  inquiring  as  to  whether  a 
hearing  is  to  be  held  should  contact  Ms. 
Janet  Eck,  U.S.  EPA.  Mailcode  C539-03. 
Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-7946.  no  later  than 
December  17.  2002.  Persons  interested 
in  attending  the  public  hearing  must 
also  contact  Ms.  Eck  to  verif>'  the  time, 
date,  and  location  of  the  hearing.  The 
public  hearing  will  provide  interested 
parties  the  opportxmity  to  present  data, 
views,  or  arguments  concerning  these 
proposed  amendments. 

Worldwide  Web  (WWW) 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
proposed  rule  amendments  will  also  be 
available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  rule 
will  be  posted  on  the  TTN"s  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  bttp:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Applicable  Law 

This  rulemaking  is  being  undertaken 
pursuant  to  the  procedvu-es  established 
by  CAA  section  307(d).  The  special 
procedures  for  rulemakings  governed  by 


section  307(d)  were  utilized  when  EPA 
originally  promulgated,  and  when  EPA 
subsequently  amended,  each  of  the  rules 
to  which  this  proposal  applies.  The 
Administrator  has  specifically  " 

determined  that  it  is  appropriate  to 
utilize  the  procedures  in  section  307(d) 
for  this  rulemaking. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  General  Provisions 

B.  CAA  Section  112(i)  Provisions 

C.  The  Sierra  Club  Litigation 

D.  Review  of  Proposed  Settlement  Under 
CAA  Section  113(g) 

II.  Proposed  Amendments  to  the  General 

Provisions 

III.  Proposed  Amendments  to' the  Section 

112())  Provisions 

A.  New  Schedule  for  Part  2  Applications 

B.  Requests  for  Applicability 
Determination 

C.  Prior  Section  112(g)  Determinations 

D.  Content  of  Part  2  Applications 

IV.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132.  Federalism   . 

C.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  1304.'>,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution  or  L'se 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 


I.  Background 

A.  General  Provisions 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of 
Hazardous  Air  Pollutants  (HAP)  and  to 
establish  NESHAP  for  the  listed  source 
categories  and  subcategories.  Major 
sources  of  HAP  are  those  that  have  the 
potential  to  emit  equal  to  or  greater  than 
10  tons/yr  of  any  one  HAP  or  25  tons/ 
yr  of  any  combination  of  HAP.  Area 
sources  of  HAP  are  those  sources  that  do 
not  have  potential  to  emit  equal  to  or 
greater  than  10  tons/yr  of  any  one  HAP 
and  25  tons/yr  of  any  combination  of 
HAP. 

The  General  Provisions  in  40  CFR  part 
63  establish  the  homework  for  emission 
standards  and  other  requirements 
developed  pursuant  to  section  112  of 
the  CAA.  The  General  Provisions 


eliminate  the  repetition  of  general 
information  and  requirements  in 
individual  NESHAP  by  consolidating  all 
generally  applicable  information  in  one 
location.  They  include  sections  on 
applicability,  definitions,  compliance 
dates  and  requirements,  monitoring, 
recordkeeping  and  reporting,  among 
others.  In  addition,  they  include 
administrative  sections  concerning 
actions  that  the  EPA  (or  delegated 
authorities)  must  take,  such  as  making 
determinations  of  applicability, 
reviewing  applications  for  approval  of 
new  construction,  responding  to 
requests  for  extensions  or  waivers  of 
applicable  requirements,  and  generally 
enforcing  national  air  toxics  standards. 
The  General  Provisions  become 
applicable  to  a  CAA  section  112(d) 
source  category  rule  when  the  source 
category  rule  is  promulgated  and 
becomes  effective. 

The  NESHAP  General  Provisions  were 
first  promulgated  on  March  16,  1994  (59 
FR  12408).  We  subsequently  proposed  a 
variety  of  amendments  to  that  initial 
rule,  based  in  part  on  settlement 
negotiations  with  industrial  trade 
organizations  which  had  sought  judicial 
review  of  the  rule  and  in  part  on  our 
practical  experience  in  developing  and 
implementing  maximum  achievable 
control  technology  (MACT)  standards 
under  the  General  Provisions  (66  FR 
16318,  March  23,  2001).  We  then 
promulgated  final  amendments  to  the 
General  I*rovisions  pursuant  to  that 
proposal  (67  FR  16582,  April  5,  2002). 

B.  CAA  Section  1 121  j]  Provisions 

.  The  1990  Amendments  to  section  112 
of  the  CAA  include  a  new  section  112(j). 
which  is  entitled  "Equivalent  Emission 
Limitation  by  Permit."  Section  112(j)(2) 
provides  that  the  provisions  of  section 
112(j)  apply  if  the  EPA  misses  a 
deadline  for  promulgation  of  a  standard 
under  section  112(d)  established  in  the 
source  category  schedule  for  standards. 
After  the  effective  date  of  a  title  V 
permit  program  in  a  State,  section 
112(j)(3)  requires  the  owner  or  operator 
of  a  major  source  in  a  source  category', 
for  which  the  EPA  failed  to  promulgate 
a  section  112(d)  standard,  to  submit  a 
permit  application  18  months  after  the 
missed  promulgation  deadline. 
We  first  promulgated  a  rule  to 
implement  section  112(j)  on  May  20, 
1994  (59  FR  26429).  We  subsequently 
proposed  a  variety  of  amendments  to 
that  initial  rule,  based  in  part  on 
settlement  negotiations  with  industrial 
trade  organizations  which  had  sought 
judicial  review  of  the  rule  and  in  part 
on  our  own  further  evaluation  of  the 
existing  procedures  (66  FR  16318, 
March  23,  2001).  We  then  promulgated 
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final  amendments  to  the  section  112(j) 
rule,  along  with  our  final  amendments 
to  the  General  Provisions  (67  FR  16582. 
April  5,  2002). 

C.  The  Sierra  Club  Litigation 

We  promulgated  the  final  rule 
amending  the  MACT  General  Provisions 
and  the  requirements  for  case-by-case 
determinations  under  Clean  Air  Act 
section  112(j)  on  April  5.  2002  (67  FR 
16582).  The  Sierra  Club  filed  a  petition 
seeking  judicial  review  of  that  final  rule 
on  April  25,  2002.  Sierra  Out  v.  U.S. 
Environmental  Protection  Agencv,  No. 
02-1135  (D.C.  Circuit).  Sierra  Club  also 
filed  a  petition  seeking  administrative 
reconsideration  of  certain  provisions  in 
'  the  final  rule,  pursuant  to  CAA  section 
307(d)(7)(B). 

Shortly  after  the  filing  of  the  petition, 
EPA  commenced  discussions  with 
Sierra  Club  concerning  a  settlement 
agreement.  We  reached  initial 
agreement  with  Sierra  Club  on  the  terms 
of  a  settlement  and  lodged  the  tentative 
agreement  with  the  court  on  August  15, 
2002.  Under  the  proposed  settlement, 
we  agreed  to  propose  a  rule  to  make 
specified-amendments  to  the  General 
Provisions  and  section  112(j)  rules  no 
later  than  2  months  after  signature  and 
to  take  final  action  on  the  proposed 
amendments  within  7  months  after 
signature. 

D.  Review  of  Proposed  Settlement  Under 
CAA  Section  113(g) 

As  required  by  section  113(g)  of  the 
CAA.  EPA  published  a  notice  in  the 
Federal  Register  affording  interested 
persons  an  opportunity  to  comment  on 
the  terms  of  the  proposed  settlement  in 
Sierra  Club  v.  U.S.  Environmental 
Protection  Agency,  No.  02-1135  (D.C. 
Circuit)  (67  FR  54804.  August  26.  2002). 
In  response  to  that  notice,  we  received 
110  timely  comments,  the  vast  majority 
of  which  opposed  one  or  more 
provisions  of  the  proposed  settlement. 

While  we  do  not  believe  we  are 
legally  required  to  discuss  or  summarize 
our  review  of  the  comments  on  the 
proposed  settlement  we  received  as  part 
of  the  process  required  by  section 
113(g).  we  think  it  is  appropriate  in  this 
instance  to  describe  our  assessment  of 
and  response  to  certain  of  these 
comments. 

Virtually  all  of  the  commenters 
expressed  concern  about  the  practical 
consequences  of  the  proposal  to  reduce 
the  time  between  the  section  112(j)  Part 
1  and  Part  2  applications  ft-om  24 
months  to  12  months.  We  agree  with  the 
commenters  that  this  approach  would 
have  resulted  in  wasteful  expenditures 
by  the  applicants  and  the  permitting 
agencies  to  prepare  and  to  process 


permit  applications  which  in  all 
likelihood  would  never  have  been  acted 
upon.  Given  the  strong  opposition  to 
this  approach  reflected  in  thr  comments 
both  by  industry  sources  an  ii 
organizations  and  by  State  and  local 
permitting  authorities,  we  were  pleased 
when  Sierra  Club  agreed  to  discuss 
modifying  the  proposed  settlement  to 
establish  an  alternative  timetable  for 
submission  of  Part  2  section  112(j) 
applications. 

Organizations  representing  the  State 
and  local  permitting  authorities  played 
a  very  helpful  role  in  the  discussions 
concerning  a  revised  settlenient.  These 
organizations  noted  that  EPA  had 
already  reached  an  agreement  with 
Sierra  Club  on  a  schedule  for 
promulgation  of  all  remaining  MACT 
standards  that  were  included  on  the 
original  schedule  established  pursuant 
to  CAA  section  112(e)(1)  and  (3).  We 
anticipate  that  this  agreed  upon 
schedule  for  promidgation  of  the 
remaining  MACT  standards  will  be 
incorporated  in  a  forthcoming  consent 
decree  in  Sierra  Club  v.  Whitman,  01- 
1337  (D.D.C.).  The  State  and  local 
governmental  organizations  suggested 
that  a  timetable  which  would  require 
submission  of  section  112(j)  Part  2 
applications  only  if  the  agreed  upon 
schedule  is  not  met  would  both 
eliminate  the  expenditure  of  significant 
resources  on  an  ultimately  futile  process 
and  create  new  incentives  for  EPA  and 
the  other  stakeholders  to  cooperate  in 
meeting  the  promulgation  schedule. 

After  Sierra  Club  agreed  to  consider 
the  alternative  approach  suggested  by 
the  State  and  local  governmental 
organizations,  EPA  and  Sierra  Club  then 
negotiated  a  revised  settlement  based  on 
that  approach.  Under  the  timetable  we 
are  proposing  pursuant  to  the  revised 
settlement,  section  112(j)  Part  2 
applications  for  affected  sources  in 
those  categories  for  which  MACT 
standards  are  scheduled  to  be 
promulgated  while  this  rulemaking  is 
pending  will  be  due  on  May  15,  2003, 
and  section  112(j)  Part  2  applications  for 
affected  sources  in  categories  for  which 
the  MACT  standards  are  scheduled  to  be 
promulgated  thereafter  will  be  due  60 
days  after  the  corresponding  scheduled 
promulgation  dates. 

In  the  revised  settlement,  we  have 
also  agreed  to  propose  the  same 
amendments  to  the  General  Provisions 
concerning  startup,  shutdown,  and 
malfunction  (SSM)  plans  which  were 
set  forth  in  the  original  settlement. 
■  Although  we  received  numerous 
comments  opposing  these  amendments 
as  well,  we  believe  that  many  of  these 
comments  materially  misconstrued  both 
the  intent  and  the  effect  of  these 


proposed  amendments.  In  any  case,  we 
note  that  there  will  be  a  full  opportunity 
for  those  who  have  concerns  regarding 
either  the  need  for  or  the  effect  of  these 
amendments  to  comment  during  this 
rulemaking.  We  also  believe  these 
conunents  are  likely  to  be  more 
constrnctive  and  appropriately  focused 
when  the  commenters  have  had  an 
opportunity  to  review  our  explanation 
of  the  basis  for  these  proposed 
amendments  set  forth  below. 

The  EPA  and  Sierra  Club  executed  a 
final  settlement  agreement  in  Sierra 
Club  v.  U.S.  Environmental  Protection 
Agency,  No.  02-1135  (DC  Circuit),  and 
filed  it  with  the  Court  on  November  26, 
2002.  This  rulemaking  is  being 
conducted  in  accordance  with  the 
provisions  of  that  final  agreement 

II.  Proposed  Amendments  to  the 
General  Provisions 

In  today's  action,  we  are  proposing  to 
make  several  changes  in  the  section  of 
the  General  Provisions  rule  that 
establishes  general  procedures  for 
preparation,  maintenance,  and  periodic 
revision  of  SSM  plans.  We  consider 
these  proposed  revisions  to  be  modest 
in  character,  and  we  believe  they  are 
generally  consistent  with  the  policies 
articulated  in  the  preamble  when  we 
proposed  the  last  set  of  amendments 
concerning  SSM  plans.  We  are  also 
proposing  to  revise  a  new  recordkeeping 
provision  which  we  adopted  in  the  prior 
rulemaking  in  response  to  a  comment 
we  received,  because  we  have 
concluded  that  the  new  recordkeeping 
provision  is  too  broad  in  its  effect. 

We  are  proposing  some  minor 
changes  in  the  language  in  40  CFR 
63.6(e)(l)(i)  to  correct  a  potential 
problem  in  interpreting  the  relationship 
between  the  general  duty  to  minimize 
emissions  established  by  that  section 
and  a  facility's  compliaqce  with  its  SSM 
plan.  That  section  was  modified  in  the 
last  rulemaking  because  it  appeared  at 
that  time  to  impose  on  a  source  a 
general  duty  to  further  reduce 
emissions,  even  when  the  source  is 
already  in  full  compliance  with  the 
applicable  MACT  standards.  We 
deemed  this  result  to  be  unreasonable 
and  made  corresponding  changes  in  the 
language  of  the  rule.  We  emphasize  that 
nothing  in  today's  proposal  is  intended 
to  alter  our  determination  that  the 
general  duty  to  minimize  emissions  is 
satisfied  when  emission  levels  required 
by  the  MACT  standard  have  been 
achieved. 

However,  as  part  of  these  changes,  we 
adopted  some  language  which  could  be 
construed  as  contrary  to  the  policies 
regarding  the  relationship  between  the 
general  duty  to  minimize  emissions  and 
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SSM  plans  which  we  stated  in  the 
preamble  of  the  proposal  of  the  original 
amendments.  We  note  at  the  outset  that 
SSM  plans  must  be  drafted  in  a  manner 
which  satisfies  the  general  duty  to 
minimize  emissions  (40  CFR 
63.6(e){3)(i)(A)).  Thus,  compliance  with 
a  properly  drafted  SSM  plan  during  a 
period  of  startup,  shutdown,  or 
malfunction  will  necessarily  also 
constitute  compliance  with  the  duty  to 
minimize  emissions,  even  though 
compliance  with  the  MACT  standards 
themselves  during  a  period  of  startup, 
shutdown,  or  malfunction  may  not  be 
practicable.  However,  in  the  proposal 
preamble  to  the  original  amendments, 
we  stated  expliciUy  that  "compliance 
with  an  inadequate  or  improperly 
developed  SSM  plan  is  no  defense  for 
failing  to  minimize  emissions"  (66  FR 
16327,  March  23,  2001).  We  note  that 
this  understanding  of  the  effect  of  the 
amendments  was  explicitly  restated  in 
comments  by  the  organizations  that 
represent  the  agencies  that  generally 
enforce  these  requirements,  the  State 
and  Territorial  Air  Pollution  Program 
Administrators  (STAPPA)  and  the 
Association  of  Local  Air  Pollution 
Control  Officials  (ALAPCO).  See  Docket 
A-2001-02. 

Sierra  Club  subsequently  pointed  out 
to  us  that  the  actual  language  of  the 
section  as  promulgated  could  be 
construed  to  indicate  that  a  facility  that 
complies  with  its  SSM  plan— regardless 
of  whether  the  plan  is  inadequate  or 
improperly  developed — thereby  satisfies 
its  general  duty  to  minimize  emissions. 
We  did  not  intend  this  result.  We 
believe  such  a  construction  could 
encourage  potential  abuse,  particularly 
because  SSM  plans  do  not  have  to  be 
reviewed  or  approved  by  the  permitting 
authority  before  they  take  effect,  and 
because  such  plans  may  also  be  revised 
by  the  facility  without  prior  notice  to 
the  permitting  authority.  The  revisions 
to  40  CFR  63.6(e)(l)(i)  which  we  are 
proposing  today  are  intended  to  assure 
that  this  section  is  not  construed  in  this 
manner.  Nothing  in  these  revisions  is 
intended  either  to  change  the  general 
principle  that  compliance  with  a  MACT 
standard  is  not  mandatory  during 
periods  of  startup,  shutdown,  or 
malfunction,  or  to  require  a  source  to 
further  minimize  emissions  during 
periods  of  startup,  shutdown,  or 
malfunction  once  it  has  achieved  levels 
which  would  constitute  compliance 
with  the  MACT  standard  at  other  times. 
We  are  also  proposing  some  changes 
to  40  CFR  63.6(e)(3)(v),  the  section  that 
governs  submission  of  SSM  plans  to  the 
EPA  Administrator,  and  to  the  State  or 
local  permitting  authorities  which 
operate  as  the  Administator's  authorized 


representatives.  The  present  rule 
provides  that  the  current  SSM  plan 
must  be  made  available  upon  request  to 
the  Administrator  for  "inspection  and 
copying."  The  "Administrator"  is 
defined  to  include  a  State  which  has 
received  delegation  and  is  therefore  the 
Administrator's  "authorized 
representative"  (40  CFR  63.2). 

We  stated  in  the  preamble  of  the 
proposal  for  the  previous  amendments 
that  the  permit  writer  or  the 
Administrator  may  also  require 
submission  of  the  SSM  plan  (66  FR 
16326,  March  23,  2001).  This  is  sensible 
because  the  SSM  plan  is  an  integral  part 
of  the  permit  file,  regardless  of  whether 
the  plan  is  physically  available  at  the 
EPA  Regional  Office  or  the  permitting 
authority  that  has  received  delegation  or 
is  maintained  only  at  the  affected 
source.  However,  we  note  that  the 
present  rule  does  not  expressly  require 
that  SSM  plans  be  submitted  to  the 
Administrator  or  to  the  permitting 
authority  upon  request.  This  potential 
omission  was  also  noted  in  previous 
comments  by  STAPPA/ ALAPCO.  See 
Docket  A-2001-02. 

SSM  plans  are  developed  in 
connection  with  individual  MACT 
standards  promulgated  under  CAA 
section  112  and  are  therefore  covered  by 
CAA  section  114(a).  Under  CAA  section 
114(c)  and  40  CFR  70.4(b)(3){viii), 
information  in  SSM  plans  must  be  made 
available  to  the  public,  unless  the 
submitter  makes  a  satisfactory  showing 
that  disclosure  would  divulge  methods 
or  processes  that  are  entitled  to 
protection  under  the  Trade  Secrets  Act. 
18  U.S.C.  1905.  SSM  plans  are 
considered  to  be  submitted  to  the 
Administrator  under  CAA  Section  114 
even  if  they  are  submitted  to  a  State  or 
local  agency  acting  on  the 
Administrator's  behalf  (40  CFR 
2.301(b)(2)). 

Sierra  Club  has  expressed  concern 
about  the  adequacy  of  the  provisions  in 
the  present  rule  to  assure  the  degree  of 
public  access  to  SSM  plans  required  by 
law.  In  particular.  Sierra  Club  is 
concerned  that  some  permitting 
authorities  might  not  construe  the  rule 
to  require  that  an  SSM  plan  be  obtained 
from  the  affected  source  when  it  is 
requested  by  a  member  of  the  public, 
and  that  the  rule  does  not  expressly 
require  submission  of  an  SSM  plan 
when  the  permitting  authority  or 
Administrator  requests  it.  Although  the 
rule  clearly  requires  that  such  plans 
must  be  made  available  for  inspection 
and  copying  by  EPA  or  the  permitting 
authority.  Sierra  Club  believes  that 
interested  members  of  the  public  may 
encounter  protracted  delays  in  obtaining 


access  to  the  non-confidential  portions 
of  an  SSM  plan. 

We  understand  these  concerns  about 
the  practicality  of  public  access  imder 
the  present  system,  and  we  have  agreed 
to  propose  some  revisions  to  the  rule  to 
facilitate  better  public  access.  The  new 
language  requires  sources  to  submit  a 
copy  of  the  SSM  plan  to  the  permitting 
authority  at  the  time  it  is  first  adopted 
and  when  it  is  subsequently  revised.  In 
most  instances,  revised  versions  of  the 
SSM  plan  may  be  submitted  with  the 
semiannual  report  required  by  40  CFR 
63.10(d)(5).  Under  our  proposal,  the 
source  may  elect  to  submit  the  SSM        ^ 
plan  in  an  electronic  format.  If  the 
submitter  claims  that  any  portion  of  an 
SSM  plan,  or  any  revision  of  an  SSM 
plan,  is  CBI  entiUed  to  protection  under 
section  114(c)  of  the  CAA  or  40  CFR 
2.301.  the  material  which  is  claimed  as 
confidential  must  be  clearly  designated 
in  the  submission. 

While  the  applicable  law  generally 
requires  that  we  provide  public  access 
to  those  portions  of  SSM  plans  which 
are  not  entitled  to  confidentiality  under 
the  Trade  Secrets  Act.  we  note  that  it  is 
hypothetically  possible  that  some 
information  in  a  particular  SSM  plan 
would  be  deemed  to  be  sensitive  from 
a  Homeland  Security  perspective.  In 
most  instances,  we  think  that  such 
sensitive  information  would  also  be 
entitled  to  confidential  treatment  under 
CAA  section  114(c).  However,  we  note 
that  the  entire  Federal  govenmient  is 
presently  reviewing  public  access 
requirements  to  assure  that  they  are 
compatible  with  Homeland  Security, 
and  it  is  possible  that  we  may  in  the 
future  propose  other  changes  in  public 
access  to  SSM  plans  as  part  of  this 
important  effort. 

We  note  that  many  sources  have 
already  adopted  SSM  plans,  and  that  the 
language  we  are  proposing  does  not 
establish  a  specific  transitional  process 
for  submission  of  those  existing  plans  to 
permitting  authorities.  If  we  adopt  the 
proposed  changes,  we  want  to  minimize 
the  burden  and  disruption  associated 
with  this  transition,  and  we  are 
requesting  comment  on  how  this  may 
best  be  accomplished.  One  option 
would  be  to  provide  a  specific  time 
period  within  which  the  existing  plans 
must  be  submitted.  Another  option 
would  be  to  require  that  the  plans  be 
submitted  as  part  of  the  next 
semiannual  compliancy  report. 

We  are  also  proposing  a  change  to  40 
CFR  63.6{e)(3)(vii).  The  current  rule 
provides  that  EPA  or  the  permitting 
authority  "may"  require  that  an  SSM 
plan  be  revised  if  certain  specified 
deficiencies  are  found.  However,  we 
cannot  envision  any  circumstance 
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where  revision  of  an  SSM  plan  should 
not  be  mandatory  if  it  is  specifically 
found  to  be  deficient  by  EPA  or  the 
permitting  authority  according  to  one  of 
the  criteria  set  forth  in  this  section. 
Therefore,  we  have  agreed  to  propose  to 
change  the  language  to  make  such 
revisions  mandatory  rather  than 
discretionary. 

We  are  required  to  propose  all  of  the 
foregoing  amendments  to  the  SSM  plan 
provisions  in  the  MACT  General 
Provisions  rule  by  the  final  settlement 
agreement  that  we  executed  with  Sierra 
Club.  We  solicit  comments  on  all  these 
proposals. 

In  addition  to  the  proposals  required 
under  our  final  settlement  agreement 
with  Sierra  Club,  we  are  also  proposing 
to  revise  a  provision  concerning 
reporting  of  SSM  events  which  we 
adopted  in  the  previous  rulemaking  in 
response  to  comments  we  received.  We 
have  concluded  that  the  new  language 
we  adopted  was  unnecessarily  broad  in 
its  scope  and  we  are  proposing  to 
substantially  narrow  its  applicability. 

During  the  previous  rulemaking 
concerning  revisions  to  the  General 
Provisions  and  section  112(j)  rules,  we 
received  comments  from  STAPPA/ 
ALAPCO  indicating  that  it  would  assist 
permitting  agencies  in  performing  their 
oversight  function  if  facilities  were 
required  to  include  the  number  and  a 
description  of  all  malfunctions  that 
occurred  during  the  prior  reporting 
period  in  the  required  semiannual 
report.  See  Docket  A-2001-02.  In 
response  to  that  comment,  we  added  a 
new  reporting  obligation  to  the  language 
governing  periodic  SSM  reporting  in  40 
CFR  63.10(d)(5)(i).  However,  the 
language  we  added  was  not  limited  to 
malfunctions  and  required  that  the 
facility  report  "the  number,  dviration, 
and  a  brief  description  of  each  startup, 
shutdown,  and  malfunction."  We  have 
concluded  that  the  inclusion  of  startups 
and  shutdowns  in  this  reporting 
requirement  is  unnecessary  and 
biu-densome. 

With  respect  to  malfunctions,  the  rule 
expressly  requires  that  the  SSM  plan 
must  be  revised  by  the  facility  if  there 
is  an  event  meeting  the  characteristics  of 
a  malfunction  which  is  not  addressed  by 
the  plan  (40  CFR  63.6(e)(3)(vii). 
Although  the  facility  is  required  by  40 
CFR  63.6{e)(3)(iv)  to  immediately  report 
those  instances  where  the  actions  it 
takes  are  not  in  conformity  with  the 
SSM  plan  and  the  standard  is  exceeded, 
this  provision  may  not  be  sufficient  to 
give  the  permitting  authority  all  the 
information  it  needs  to  assure  that  SSM 
plans  properly  address  all  types  of 
malfunctions.  Thus,  we  think  that  the 
requirement  that  the  owner  or  operator 


report  the  number,  diuation.  and  type  of 
malfunctions  which  occurred  during  the 
prior  reporting  period  may  provide 
useful  information  to  the  permitting 
authority. 

We  recognize  that  some  sources  are 
concerned  that  the  requirement  to 
periodically  report  malfunctions  may  be 
interpreted  to  require  reporting  of  minor 
problems  that  have  no  impact  on 
emissions.  However,  we  do  not  construe 
the  provision  in  this  manner.  Under  our 
regulations,  "malfunction"  is  defined  as 
"any  sudden,  infrequent,  and  not 
reasonably  preventable  failure  of  air 
pollution  control  and  monitoring 
equipment,  process  equipment,  or  a 
process  to  operate  in  a  normal  or  usual 
manner."  See  40  CFR  63.2.  Only  those 
events  that  meet  this  definition  would 
be  subject  to  the  reporting  requirement. 
During  an  event  that  meets  tlds 
definition,  the  facility  is  not  required  to 
comply  with  otherwise  applicable 
emission  limits,  and  the  SSM  plan  must 
specify  alternative  procedures  which 
satisfy  the  general  duty  to  minimize 
emissions.  Minor  or  routine  events  that 
have  no  appreciable  impact  on  the 
ability  of  a  source  to  meet  the  standard 
need  not  be  classified  by  the  source  as 
a  malfunction,  addressed  in  the  SSM 
plan,  or  included  in  periodic  reports. 
Thus,  if  a  source  experiences  a  minor 
problem  that  does  not  affect  its  ability 
to  meet  the  applicable  emission 
standard,  the  problem  need  not  be 
addressed  by  the  SSM  plan  and  would 
not  be  a  reportable  "malfunction"  under 
our  regulations. 

Unlike  malfunctions,  we  think  that 
the  extension  of  this  requirement  to 
startups  and  shutdowns  was 
unwarranted.  In  some  industries, 
startup  and  shutdown  events  are 
numerous  and  routine.  So  long  as  the 
provisions  of  the  SSM  plan  are 
followed,  there  does  not  appear  to  be 
any  real  utility  in  requiring  that  each 
individual  staurtup  and  shutdown  be 
reported  or  described.  In  those  instances 
where  a  startup  and  shutdown  includes 
actions  which  do  not  conform  to  the 
SSM  plan  and  the  standard  is  exceeded, 
the  facility  is  otherwise  required  to 
prompdy  report  these  deviations  from 
the  plan.  We  encourage  all  interested 
parties  to  comment  both  on  our 
proposal  to  delete  startups  and 
shutdowns  fit)m  this  reporting 
provision,  and  on  our  rationale  for  the 
retention  of  the  periodic  reporting  of 
malfunctions.    . 

In  addition  to  seeking  comment  on 
the  revisions  to  the  provisions 
governing  SSM  plans  described  above, 
we  are  also  requesting  comment 
concerning  two  other  changes  to  the 
General  Provisions  which  we  made 


during  the  prior  rulemaking  in  response 
to  industry  comments.  During  the  prior 
rulemaking,  the  Colorado  Association  of 
Commerce  and  Industry  suggested  that 
we  revise  the  definition  of  "monitoring" 
in  40  CFR  63.2  to  include  the  phrase  "or 
to  verify  a  work  practice  standard."  See 
Docket  item  No.  IV-D-03.  There  are 
times  when  we  must  adopt  a  work 
practice  standard  imder  CAA  section 
112(h)  rather  than  an  emission  standard 
under  CAA  section  112(d),  and 
compliance  with  such  a  work  practice 
standard  is  sometimes  verified  by 
activities  which  may  not  require  "*  *  * 
collection  and  use  of  measurement  data 
or  other  information  to  control  the 
operation  of  a  process  or  pollution 
control  device  *  *  *"  Therefore,  we 
thought  that  the  suggested  revision  was 
a  sensible  one.  However,  because  the 
additional  language  was  not  originally 
proposed  by  EPA,  and  it  has  been 
subsequently  suggested  that  this 
revision  mi^t  have  unintended 
consequences,  we  have  decided  to  take 
additional  comment  concerning  the 
value  of  this  language  and  the  effects  it 
might  have  when  read  in  conjunction 
with  other  regulatory  requirements, 
including  other  provisions  of  the 
General  Provisions. 

In  the  prior  rulemaking,  we  also  made 
a  small  change  in  the  language  of  40 
CFR  63.9(h)(2)(ii)  by  adding  the  phrase 
"(or  activities  that  have  the  same 
compliance  date)"  in  response  to  a 
comment  submitted  by  Dow  Chemical 
Company.  See  Docket  item  No.  IV-I>- 
19.  Although  separate  notices  are 
appropriate  for  compliance  obligations 
with  different  compliance  dates  {e.g., 
equipment  leaks  versus  process  vents). 
Dow  was  concerned  that  separate 
compliance  reports  might  be  required 
for  compliance  obligations  that  have  the 
same  date  and  requested  the  option  of 
filing  a  single  compliance  status  report 
covering  midtiple  compliance 
obligations.  Because  the  new  language 
in  question  was  not  originally  proposed 
by  EPA.  and  some  have  questioned 
whether  it  clearly  achieves  the  intended 
purpose,  we  have  decided  to  request 
additional  comment  concerning  the 
need  for  this  change  and  potential 
alternatives. 

in.  Proposed  Amendments  to  the 
Section  112(i)  Provisions 

A.  New  Schedule  for  Part  2  Applications 

The  final  settlement  agreement  which 
we  have  executed  Mdth  Sierra  Club 
requires  us  to  propose  to  replace  the 
existing  schedule  for  submission  of 
section  112{j)  Part  2  applications,  under 
which  most  Part  2  applications  would 
have  been  due  on  May  15,  2004.  with 
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a  schedule  which  will  establish  a 
specific  deadline  for  submission  of  Part 
2  applications  for  all  affected  sources  in 
a  given  category  or  subcategory.  With 
respect  to  those  listed  categories  or 
subcategories  for  which  MACT 
standards  are  scheduled  to  be 
promulgated  by  November  30,  2002  or 
by  February  28,  2003,  we  are  proposing 


a  Part  2  application  deadline  of  May  15, 
2003.  Establishing  an  earlier  deadline 
for  these  sources  would  not  be 
practicable  because  we  do  not  anticipate 
completing  this  rulemaking  imtil  April 
2003.  With  respect  to  those  categories  or 
subcategories  for  which  MACT 
standards  are  scheduled  to  be 
promulgated  at  a  later  time,  we  are 


proposing  Part  2  application  deadlines 
which  are  60  days  after  each  respective 
scheduled  promulgation  date.  The 
deadlines  for  Part  2  applications  which 
we  are  proposing  for  each  category  or 
subcategory  are  set  forth  below  in 
Tables  1  and  2  of  this  preamble. 
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Table  1.— Section  I12(j)  Part  2  Appucation  Due  Dates 


Due  date 


5/15/03 


4/28/04 


a/13/05 


MACT  standard 


Municipal  Solid  Waste  Landfills 

Flexible  Polyurethane  Foam  Fabrication  Operations 

Coke  Ovens;  Pushing,  Quenching,  and  Battery  Stacks 

Reinforced  Plastic  Composites  Production 

Semiconductor  Manufacturing 

Refractories  Manufacturing ' 

Bnck  and  Structural  Clay  Products 

Manufacturing,  and  Clay  Ceramics  Manufacturing  2 

/^phalt  Roofing  Manufaclunng  and  Asphalt  Processing  ^ 

Integrated  Iron  and  Steel  Manufaclunng 

Hydrochloric  Acid  Production  and  Funied  Silica* 

Engine  Test  Facilities  and  Rocket  Testing  Facilities  ^ 

Metal  Furniture  (Surface  Coating) 

Printing,  Coating,  and  Dyeing  of  FatHics 

Wood  Building  Products  (Surface  Coating) 

Combustion  TurtJines 

Lime  Manufactunng 

Site  Remediation 

Iron  and  Steel  Foundries 

Taconite  Iron  Ore  Processing  ^ 

Miscellaneous  Organic  Chemical  Manufacturing  (MON)  ^ 

Organic  Liquids  Distribution 

Primary  Magnesium  Refining 

Metal  Can  (Surface  Coating) 

Plastic  Parts  and  Products  (Surface  Coating) 

Chlonne  Production 

Miscellaneous  Metal  Parts  and  Products  (Surface  Coating)  (and  Asphalt/Coal  Tar  Application— Metal 

Pipes)  3 
Industnal  Boilers,  Institutional/Commercial 
Boilers  and  Process  Heaters  ^ 
Plywood  and  Composite  Wood  Products 
Reciprocating  Intemal  Combustion  Engines 
Auto  and  Light-Duty  Tmck  (Surface  Coating) 

Industnal  Boilers.  Institutional/Commercial  Boilers,  and  Process  Heaters  ^ 
Hydrochloric  Acid  Production  « 


'  Includes  Chromium  Refractories  Production. 
2  Two  subcategories  of  Clay  Products  Manufacturing, 
'Two  source  categones. 

■♦  Includes  all  sources  within  the  category  Hydrochloric  Acid  Production  that  bum  no  hazardous  waste,  and  all  sources  in  the  category  Fumed 
SilKa 
5  Covers  23  source  categories,  see  Table  2  of  this  preamble 
*  Includes  all  sources  m  the  three  categones,  Industnal  Boilers.  Institutional/Conjfnercial  Boilers,  and  Process  Heaters  that  bum  no  hazardous 

W3St6 

'Includes  all  sources  in  the  three  categones.  Industrial  Boilers,  Institutional/Commercial  Boilers,  and  Process  Heaters  that  bum  hazardous 

WflStG 

8  Includes  furnaces  that  produce  acid  from  hazardous  waste  at  sources  in  the  category  Hydrochloric  Acid  Production. 


Table  2.— MON  Source  Categories 

Manufacture  of  Paints.  Coatings,  and  Adhe- 

sives 
Alkyd  Resins  Production 
Maleic  Anhydnde  Copolymers  Production 
Polyester  Resins  Production 
Polymenzed  Vinylidene  Chlonde  Production 
Polymethyl  Mettiacrylate  Resins  Productk)n 
Polyvinyl  /Vcetale  Emulsions  Production 
PoJyvinfy  Ak^ohol  Productkin 
Polyvinyl  Butyral  Production 
/Vmmontum  Sulfate  Production — Caprolactam 

By-Product  Plants 


Table  2.— MON  Source 
Categories — Continued 

Quaternary  Ammonium  Compounds  Produc- 
tion 

Benzyltrimethylammonium  Chloride  Produc- 
tion 

Carbonyl  Sulfide  Production 

Chelating  Agents  Production 

Chlonnated  Paraffins  Production 

EthylkJene  Norbomene  Production 

Explosives  Production 

Hydrazine  Production 

OBPA/1 ,3-Diisocyanate  Production 


Table  2.— MON  Source 
Categories— Continued 

Photographic  Chemicals  Production 
Phthalate  Plasticizers  Production 
Rubber  Chemicals  Manufacturing 
Symmetrical  Tetrachloropyridine  Productkjn 

We  have  always  been  reluctant  to 
establish  any  timetable  which  would 
require  submission  of  a  large  number  of 
Part  2  applications  which  would  in  all 
likelihood  never  be  acted  upon  by  the 


permitting  authorities.  Submission  of 
Part  2  applications  would  generally  be 
a  futile  exercise  in  those  instances 
where  a  final  Federal  MACT  standard 
governing  the  facilities  in  question  is 
scheduled  for  promulgation  prior  to  the 
18-month  deadline  for  action  on  the 
applications  by  the  respective 
permitting  authorities.  It  has  been  our 
consistent  view  that  requiring 
submission  of  such  applications  would 
represent  an  unwarranted  expenditure 
of  private  and  public  resources.  Thus, 
we  are  pleased  that  the  proposed 
schedule  under  the  final  settlement  will 
permit  us  to  avoid  such  a  wasteful 
exercise  unless  there  are  further  delays 
in  promulgation  of  the  remaining  MACT 
standards.  We  note  also  that  the  prompt 
and  significant  consequences  if  a 
promulgation  deadline  is  missed  will 
create  new  incentives  for  EPA  and  the 
other  stakeholders  to  assure  that  the 
agreed  upon  promulgation  deadlines  are 
met. 

We  recognize  that  the  proposed 
schedule  for  submission  of  section 
112(j)  Part  2  applications  leaves 
relatively  little  time  for  sources  to 
prepare  and  submit  such  applications  if 
a  particular  promulgation  deadline  is 
missed.  In  recognition  of  the  tight  time 
frames,  we  will  try  to  provide  prompt 
advance  notice  to  affected  sources  and 
to  permitting  authorities  if  we  have 
reason  to  believe  that  we  will  not  be 
able  to  meet  an  impending 
promulgation  deadline  for  a  particular 
MACT  standard. 

We  note  that  the  MACT  standards  for 
which  we  are  proposing  a  Part  2 
application  deadline  of  May  15,  2003 
are  actually  scheduled  to  be 
promulgated  while  this  rulemaking  is  in 
progress.  There  will  be  no  need  to  adopt 
a  Part  2  application  deadline  for  affected 
sources  in  any  category  for  which  a  final 
MACT  standard  has  been  promulgated 
under  CAA  section  112(d)  and/or  (h) 
prior  to  the  completion  of  this 
rulemaking.  We  are  proposing  to  state 
explicitly  in  the  amendments  to  the 
section  112(j)  rule  that  no  further 
process  to  develop  a  case-by-case  MACT 
determination  imder  section  112(j)  is 
required  for  any  soiuce  once  a  generally 
applicable  Federal  MACT  standard 
governing  that  source  has  been 
promulgated. 

The  revised  timetable  for  submission 
of  Part  2  applications  we  are  proposing 
requires  significant  changes  in  the 
structure  of  the  existing  section  112(j) 
rule.  In  contrast  to  the  current  general 
timetable  for  Part  2  applications,  which 
applies  to  all  of  the  remaining  MACT 
standards  which  were  included  in  the 
schedule  adopted  xmder  CAA  section 
112(e)(1)  and  (3),  we  are  proposing  a 


phased  timetable  for  Part  2  applications 
with  different  dates  for  sources  in 
different  categories  based  on  the 
scheduled  promulgation  date.  We  are 
also  proposing  to  make  the  new 
schedule  as  uniform  as  practicable  for 
all  affected  sources  in  each  category  or 
subcategory,  regardless  of  whether  the 
source  in  question  has  previously 
requested  an  applicability 
determination  under  40  CFR 
63.52(e)(2)(i)  or  has  previously  obtained 
a  case-by-case  determination  under 
CAA  section  112(g). 

These  proposecTchanges  will  require 
that  the  existing  section  112(j)  rule  be 
substantially  rewritten.  In  order  to  allow 
the  rulemaking  process  required  by  the 
final  settlement  agreement  to  proceed 
expeditiously  arid  to  encourage 
commenters  to  focus  on  the  broad  issues 
presented  by  the  new  approach,  we  are 
not  proposing  specific  regulatory  text. 
Rather,  we  are  providing  a  detailed 
discussion  in  this  preamble  of  the 
changes  we  are  proposing  to  make. 
While  we  do  not  want  to  discoiuage 
those  commenters  who  want  to  propose 
specific  regulatory  text  for  our 
consideration,  we  believe  that 
comments  will  be  most  constructive  if 
they  focus  on  the  larger  question  of  how 
the  existing  rule  should  be  restructured 
to  achieve  our  proposed  objectives. 

When  we  first  proposed  the  creation 
of  a  two-part  process  for  section  112(j) 
applications,  we  specified  a  6-month 
period  between  the  submission  of  the 
general  initial  notification  in  the  Part  1 
application  and  the  submission  of  more 
detailed  supporting  information  in  the 
Part  2  application.  That  initial  proposal 
was  based  on  the  premise  that  every 
applicant  would  automatically  be  given 
the  meiximum  extension  of  time  to 
supplement  an  incomplete  application 
that  is  authorized  by  CAA  section 
112())(4). 

In  the  final  rule,  we  observed  that 
there  is  another  provision  in  the  statute 
which  may  be  reasonably  construed  to 
provide  authority  for  us  to  establish  an 
incremental  process  for  the  submission 
of  section  112(j)  applications.  The 
hammer  provision  in  section  112(j)(2) 
itself  establishes  the  requirement  to 
submit  permit  applications  "beginning 
18  months  after"  the  statutory  date  for 
promulgation  of  a  standard.  Reading 
this  provision  in  context,  we  believe 
that  the  statute  can  be  reasonably 
construed  as  authorizing  us  to  provide 
a  period  of  time  after  the  hammer  date 
in  which  the  information  necessary  for 
a  fully  informative  section  112(j) 
application  can  be  compiled.  We  have 
not  changed  oui  view  that  this  is  a 
reasonable  construction  of  the  statutory 
provision  in  question,  and  we  are 


reiterating  this  construction  of  the 
statute  as  part  of  our  rationale  for  these 
proposed  rule  amendments. 

B.  Requests  for  Applicability 
Determination 

As  we'explained  above,  we  are 
proposing  to  establish  a  single  uniform 
Part  2  application  deadline  for  all 
sources  in  a  given  category  or 
subcategory,  which  is  based  in  tiun  on 
the  agreed  upon  promulgation  date  for 
the  MACT  standard  for  diat  category  or 
subcategory.  However,  to  achieve  this 
objective  it  will  be  necessary  to 
establish  new  procedures  for  those 
affected  sources  which  have  previously 
submitted  a  request  for  applicability 
determination  under  40  CFR 
63.52(e)(2)(i). 

That  provision  establishes  a  process 
by  which  major  sources  can  request  that 
the  permitting  authority  determine 
whether  or  not  specific  sources  at  their 
facility  belong  in  any  category  or 
subcategory  requiring  a  case-by-case 
determination  under  section  1.12(j).  All 
requests  for  applicability  determinations 
were  due  at  the  same  time  as  the  section 
112(j)  Part  1  applications,  on  May  15,  . 
2002.  Under  the  procediu-es  in  the 
current  rule,  a  negative  determination 
by  the  permitting  authority  concerning 
such  a  request  means  that  no  further 
action  is  required,  while  a  positive 
determination  means  that  the  applicant 
must  then  submit  a  Part  2  application 
within  24  months.  In  order  to  adopt  the 
single  uniform  deadline  for  Part  2 
applications  for  each  affected  source  in 
a  category  or  subcategory  which  we  are 
required  to  propose  by  the  final 
settlement,  it  is  necessary  to  amend  the 
provisions  governing  requests  for 
applicability  determinations. 

We  lack  precise  information 
concerning  how  many  such  requests  for 
applicability  determination  were 
submitted  to  permitting  authorities  on 
or  before  May  15,  2002,  but  we  believe 
that  hundreds  of  such  requests  are 
pending.  We  know  that  some  of  these 
requests  reflect  genuine  uncertainty 
concerning  the  scope  of  the  activities  or 
equipment  governed  by  a  particular 
category  or  subcategory.  For  some  of 
these  requests,  the  subsequent  issuance 
of  a  proposed  MACT  standard  or  other 
subsequent  events  may  have  resolved 
such  uncertainty.  However,  we  also 
believe  that  many  of  these  requests  were 
filed  merely  because  the  filing  of  such 
a  request  operated  to  defer  the  deadline 
for  submission  of  a  Part  2  application. 
Under  the  proposal  required  by  the  final 
settlement,  such  an  indefinite  deferral  of 
the  Part  2  application  deadline  will  no 
longer  be  allowed. 
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We  do  not  seek  to  limit  the  right  of 
those  affected  sources  who  may  have 
genuine  uncertainty  regarding  the  scope 
of  a  particular  category  or  subcategory  to 
obtain  a  decision  on  applicability  issues 
by  the  permitting  authority,  but  we  also 
do  not  want  to  burden  the  permitting 
authorities  with  a  process  that  requires 
them  to  take  final  action  on  those 
pending  requests  which  do  not  present 
genuine  applicability  issues. 
Accordingly,  we  are  proposing  to 
require  that  each  affected  source  which 
still  wishes  to  pursue  a  previously  filed 
request  for  applicability  determination 
under  40  CFR  63.52(e)(2){i)  which  is 
still  pending  must  resubmit  and 
supplement  that  request  within  60  days 
after  EPA  publishes  final  action  in  this 
rulemaking  or  within  60  days  after  EPA 
publishes  a  proposed  MACT  standard 
for  the  category  or  subcategory  in 
question,  whichever  is  later. 

Our  experience  tells  us  that  most 
uncertainties  regarding  applicability  can 
be  resolved  by  applying  the  specific 
applicability  language  in  the  proposed 
MACT  standard.  That  is  why  we  are 
proposing  to  delay  any  requirement  to 
resubmit  and  supplement  a  request  for 
applicability  determination  until  after  a 
proposed  MACT  standard  is  available. 
We  are  proposing  to  require  that  each 
resubmitted  request  for  an  applicability 
determination  be  supplemented  to 
specifically  discuss  the  relation  between 
the  source(s)  in  question  and  the 
applicability  provision  in  the  proposed 
MACT  standard  for  the  category  or 
subcategory  in  question,  and  to  explain 
why  there  may  still  be  uncertainties  that 
require  a  determination  of  applicability. 
We  are  also  proposing  to  require  that  the 
permitting  authority  act  upon  each 
resubmitted  and  supplemented  request 
for  an  applicability  determination 
within  an  additional  60  days  after  the 
applicable  deadline  for  the  resubmitted 
request. 

We  believe  this  approach  will 
preserve  the  rights  of  those  affected 
sources  which  still  have  legitimate 
applicability  concerns  even  after 
issuance  of  a  proposed  MACT  standard. 
We  also  expect  there  will  be  a 
significant  reduction  in  the  number  of 
pending  requests,  since  the  current 
procedural  incentives  for  submission  of 
such  requests  will  have  been 
eliminated.  With  respect  to  those 
requests  that  are  resubmitted,  the 
proposed  mandatory  supplementation 
should  delineate  the  issues  more  clearly 
and  improve  the  record  for  a  decision 
concerning  the  request  by  the  permitting 
authority. 

While  we  anticipate  that  the  issuance 
of  a  proposed  MACT  standard  will 
generally  operate  to  resolve  existing 


applicability  issues  rather  than  raising 
new  ones,  it  is  hypothetically  possible 
that  a  facility  will  have  new  questions 
based  on  the  applicability  provision  in 
a  proposed  MACT  standard.  There  is  at 
present  no  formal  process  for  addressing 
such  issues,  but  we  encourage  all  major 
sources  that  have  questions  concerning 
the  applicability  of  a  proposed  MACT 
standard  to  their  operations  or 
equipment  to  seek  guidance  from 
responsible  personnel  at  the  permitting 
authority  and  the  EPA  Regional  Office. 

We  note  that  there  are  special  timing 
issues  with  respect  to  any  requests  for' 
applicability  determination  which  have 
been  submitted  concerning  sources  that 
may  be  in  a  category  or  subcategory  for 
which  the  MACT  standard  in  question 
is  scheduled  to  be  promulgated  by 
November  30,  2002  or  by  February  28. 
2003.  There  will  be  no  need  to  address 
these  concerns  if  the  standards  are 
promulgated  on  schedule.  However,  if    . 
any  one  of  these  standards  is  delayed, 
and  if  the  delayed  standard  still  has  not 
been  promulgated  by  the  time  we  take 
final  action  concerning  this  proposal, 
special  procedures  will  be  required. 
Those  facilities  which  have  sources 
which  may  be  in  such  a  category  or 
subcategory,  and  who  previously 
submitted  a  request  for  applicability 
determination  which  is  still  pending, 
cannot  be  required  to  submit  their  Part 
2  application  on  May  15.  2003.  In  such 
an  instance,  we  propose  that  any  Part  2 
application  will  be  required  120  days 
after  EPA  publishes  final  action  in  diis 
rulemaking  if  the  request  for 
applicability  determination  is  not 
resubmitted  within  60  days  after 
publication,  or  within  180  days  after 
EPA  publishes  final  action  in  this 
rulemaking  if  the  request  is  resubmitted 
and  a  determination  concerning  the 
request  by  the  permitting  authority  is 
required.  We  consider  it  improbable  that 
we  will  need  to  adopt  such  procedures, 
but  we  are  proposing  them  now  in  the 
unlikely  event  they  are  required. 

We  note  also  that  those  major  sources 
which  elect  to  resubmit  requests  for 
applicability  determination  with  respect 
to  sources  that  may  be  governed  by  one 
of  the  MACT  standards  which  are 
scheduled  to  be  promulgated  by  August 
31,  2003.  may  not  be  entitled  to  receive 
a  determination  by  the  permitting 
authority  on  the  resubmitted  request 
until  shortly  after  the  scheduled 
promulgation  date.  If  such  a  standard  is 
delayed,  and  there  is  no  negative 
determination  by  the  permitting 
authority  on  the  resubmitted  request, 
the  Part  2  application  for  sources  within 
the  category  in  question  will  be  due  on 
October  30,  2003.  This  tight  time  fi^me 
underscores  the  importance  of  careful 


coordination  between  such  sources  and 
the  permitting  authority  if  it  appears 
that  a  MACT  standard  will  be  delayed. 
As  discussed  above,  EPA  will  endeavor 
to  provide  timely  information  to 
affected  sources  and  permitting 
authorities  if  it  becomes  apparent  that 
the  Agency  will  not  meet  the 
promulgation  schedule  for  any  of  the 
remaining  MACT  standards. 

C.  Prior  Section  112(g)  Determinations 

Our  proposal  to  establish  a  single 
uniform  Part  2  application  deadline  for 
all  sources  in  a  given  category  or 
subcategory  also  requires  that  we  make 
some  changes  to  the  current  procedures 
governing  CAA  section  112(j) 
applications  for  those  sources  which 
have  previously  received  a  case-by-case 
determination  pursuant  to  CAA  section 
112(g).  In  evaluating  this  question,  it  is 
important  to  understand  the  substantive 
relationship  between  these  separate 
statutory  requirements. 

In  general,  we  anticipate  that 
emission  control  requirements 
established  as  part  of  a  previous  case- 
by-case  determination  under  section 
112(g)  will  subsequently  be  adopted  by 
the  permitting  authority  to  satisfy  any 
applicable  section  112(j)  requirements 
as  well.  This  is  because  the 
determination  required  for  any  sources 
subject  to  CAA  section  112(g)  is 
supposed  to  be  based  on  new  source 
MACT.  and  the  subsequent  application 
of  section  112(j)  requirements  to  those 
same  sources  will  be  based  on  existing 
source  MACT.  Moreover,  to  assure  that 
inconsequential  differences  in  emission 
control  do  not  result  in  unduly 
burdensome  sequential  case-by-case 
determinations,  the  current  section 
112(j)  rule  requires  the  permitting 
authority  to  adopt  any  prior  case-by- 
case  determination  under  section  112(g) 
as  its  determination  for  the  same 
sources  under  section  112(j)  if  it 
"determines  that  the  emission 
limitations  in  the  prior  case-by-case 
determination  are  substantially  as 
effective  as  the  emission  limitations 
which  the  permitting  authority  would 
otherwise  adopt  under  section  112(j)." 
See  40  CFR  63.52(a)(3),  (b)(2).  and 
(e)(2)(ii). 

Under  the  applicable  provisions  of  the 
present  rule,  sources  which  have 
previously  obtained  a  case-by-case 
determination  under  CAA  section  112(g) 
are  generally  required  to  submit  a 
request  for  an  "equivalency 
determination"  to  decide  if  the 
applicable  section  112(g)  requirements 
are  "substantially  as  effective"  as  the 
requirements  which  would  otherwise 
apply  under  section  112(j).  As  explained 
above,  we  believe  that  this 
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determination  will  generally  be  positive. 
However,  40  CFR  63.52(e)(2)(ii) 
provides  that,  if  such  a  determination  is 
negative,  the  source  must  then  submit  a 
Part  2  application  within  24  months.  As 
in  the  case  of  requests  for  applicability 
determination,  changes  to  the  existing 
rule  will  be  required  to  place  all  sources 
in  a  given  category  or  subcategory  on 
the  same  schedule  for  submission  of 
Part  2  applications.  However,  in  this 
instance,  we  believe  that  the  solution  is 
considerably  simpler. 

We  are  proposing  to  adopt  the 
proposed  Part  2  application  deadline  for 
a  given  category  or  subcategory  as  the 
final  deadline  for  submission  of  a 
request  for  an  "equivalency 
determination"  by  any  affected  source 
that  previously  obtained  a  case-by-case 
determination  imder  CAA  section 
112(g).  Under  this  proposal,  those 
sources  which  submitted  such  requests 
earlier  under  the  provisions  of  the 
existing  rule  need  not  resubmit  them. 
However,  we  are  also  proposing  that  all 
requests  for  an  equivalency 
determination,  regardless  of  when  they 
were  submitted,  will  be  construed  in  the 
alternative  as  a  section  112(j)  Part  2 
application  as  well. 

The  effect  of  this  proposal  will  be  to 
require  that  the  permitting  authority 
first  make  an  equivalency 
determination.  In  the  event  of  a  negative 
determination,  the  permitting  authority 
will  then  proceed  to  adopt  a  separate  set 
of  requirements  pursuant  to  section 
112(j).  Under  this  proposal,  this  process 
will  be  completed  in  Uie  same  18-month 
period  that  applies  to  the  processing  of 
all  other  Part  2  applications. 

This  proposal  will  assure  that  the 
deadline  for  submission  of  Part  2 
applications  will  be  the  same  for  all 
affected  sources  within  a  category  or 
subcategory,  regardless  of  whether  a 
source  previously  obtained  a  case-by- 
case  determination  under  section  112(g). 
We  do  not  think  this  proposal  imposes 
any  new  burden  on  sources  or 
permitting  authorities,  because  the 
permitting  authority  should  already 
have  all  of  the  information  required  for 
a  Part  2  application  in  any  instance 
where  it  is  already  administering 
section  112(g)  requirements  applicable 
to  the  same  source. 

D.  Content  of  Part  2  Applications 

We  are  hopeful  that  no  soiuce  will  be 
required  to  submit  a  section  112(j)  Part 
2  application  under  the  schedule  we  are 
proposing  in  this  rulemaking.  We  also 
note  that  the  Part  2  application 
requirements  in  the  ciurent  section 
112(j)  rule  are  significantly  narrower 
than  the  application  requirements  in  the 
original  section  112(j)  rule.  However,  in 


the  event  that  some  Part  2  applications 
must  ultimately  be  submitted,  we  think 
it  is  appropriate  to  give  some  additional 
guidance  concerning  the  information 
they  must  contain  and  to  request 
comment  on  a  few  related  issues. 

We  believe  that  an  affected  source 
submitting  a  Part  2  application  may 
elect  to  rely  directly  on  the  content  of 
the  applicable  proposed  MACT  standard 
in  identifying  affected  emission  points. 
We  also  think  that  applicants  may 
reasonably  limit  the  information  they 
submit  concerning  HAP  emissions  to 
those  specific  HAP  or  groups  of  HAP 
which  would  be  subject  to  actual 
control  in  the  applicable  proposed 
MACT  standard.  We  encourage  all 
section  112(j)  Part  2  applicants  to  utilize 
the  regulatory  approach  in  the 
applicable  proposed  MACT  standard  as 
a  practical  template  in  compiling  Part  2 
applications.  We  also  encourage 
applicants  who  have  previously 
submitted  to  the  permitting  audiority 
some  of  the  information  required  in  the 
Part  2  application  to  meet  the 
requirements  in  question  \>y  cross- 
referencing  such  prior  submissions. 

Moreover,  although  the  submission  by 
an  affected  source  of  a  proposed  case- 
by-case  MACT  determination  as  part  of 
its  Part  2  application  is  entirely 
discretionary,  we  note  that  some 
industry  representatives  have  stated  that 
they  would  generally  elect  to  include 
such  information  as  a  precautionary 
matter.  While  we  do  not  seek  to 
discourage  this  practice,  we  believe  that 
the  burden  associated  with  inclusion  of 
such  information  will  not  be  significant 
in  instances  where  a  Federal  MACT 
standard  has  already  been  proposed,  the 
applicable  proposed  standard  has 
already  been  evaluated  by  the  facility, 
and  the  facility  has  already  had  ^ 
opportunity  to  comment  on  the 
applicable  proposed  standard. 

We  also  want  to  do  whatever  we  can 
to  minimize  any  unnecessary  burdens 
associated  with  submission  of  a  Part  2 
application.  We  do  not  want  to  require 
the  submission  of  any  information 
which  is  not  truly  necessary  to  prepare 
for  potential  issuance  of  case-by-case 
MACT  determinations.  To  that  end.  we 
are  requesting  comment  on  the 
approach  outlined  above  and  whether 
there  may  be  other  ways  to  minimize 
any  unnecessary  burden.  We  also 
request  comments  on  the  following 
specific  questions.  Does  the  applicant 
need  to  provide  "estimated  total 
uncontrolled  and  controlled  emission 
rates"  to  enable  the  permitting  authority 
to  prepare  for  a  potential  case-by-case 
determination?  If  the  applicant  does  not 
have  the  information  required  to 
provide  meaningful  estimates  of 


emission  rates,  should  new  emission 
testing  be  required?  Is  it  appropriate  to 
require  individual  applicants  to  submit 
"information  relevant  to  establishing  the 
MACT  floor"  in  their  Part  2 
applications?  Are  there  any  Part  2 
application  requirements  which  can  be 
met  simply  by  referring  to  the 
applicable  proposed  MACT  standard? 

IV.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51735.  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  determined  that  neither  the 
proposed  amendments  to  the  General 
Provisions  nor  the  proposed 
amendments  to  the  section  112(j)  rule 
are  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866.  and  this  proposal  was  therefore 
not  submitted  to  OMB  for  review. 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled, 
"Federalism  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substanticil  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government." 
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These  proposed  amendments  do  not 
have  Federalism  implications  under  the 
terms  of  this  Executive  Order.  We  do 
not  believe  that  the  proposed  changes  in 
the  General  Provisions  rule  have  any 
significant  federalism  implications. 
With  respect  to  the  alteration  in  the 
schedule  for  submission  of  section 
112(j)  Part  2  applications,  we  note  that 
the  CAA  itself  requires  that  State  and 
local  permitting  authorities  receive  and 
process  applications  for  case-by-case 
MACT  determinations  pursuant  to 
section  112{j).  This  is  one  of  the 
responsibilities  that  State  and  local 
permitting  authorities  have  agreed  to 
assume.  We  have  tried  to  construe  the 
statutory  provisions  in  question  in  a 
manner  that  minimizes  the  burden  on 
these  agencies  associated  with  this 
responsibihty.  We  have  determined  that 
the  proposed  change  in  the  schedule  for 
submission  of  such  applications  does 
not  itself  have  a  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government. 

Nevertheless,  in  the  spirit  of 
Executive  Order  13132  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA.  State, 
and  local  governments.  EPA  specifically 
solicits  comment  on  these  proposed 
amendments  from  State  and  local 
officials. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Goventments 

Executive  Order  13175  (65  FR  67249. 
November  6.  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  'substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 

These  proposed  amendments  to  the 
General  Provisions  and  the  section 
112(j)  rule  would  not  have  tribal 
implications.  They  would  not  have 
substantial  direct  effects  on  tribal 
governments,  or  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Ord?r  13175. 
There  are  currently  no  tribal 


governments  that  have  approved  title  V 
permit  programs  to  which  sources 
would  submit  case-by-case  permit 
applications  under  section  112{j). 
Accordingly.  Executive  Order  13175 
would  not  apply  to  this  action. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23. 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These 
amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
amending  information  collection 
requirements  and  do  not  affect  health  or 
safety  risks.  Furthermore,  this  rule  has 
been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

These  proposed  amendments  are  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001)  because  they  are  not  a 
significant  regulatory  action  under 
Executive  tDrder  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  on  the 
private  sector.  Under  section  202  of  the 
UMRA.  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiues  by  State,  local, 


and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulator^'  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
cosUy.  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenmients,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA's  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these  • 
proposed  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  in  any  1  year.  We  do 
not  expect  annual  expenditures  by 
State,  local  and  tribal  governments  in 
conliection  with  implementation  of 
these  amendments  to  exceed  $100 
million.  In  any  case,  any  obligation  of 
State  or  local  permitting  authorities  to 
take  particular  actions  under  these 
proposed  amendments  is  not  directly 
enforceable  by  a  court  of  law.  and  any 
failure  by  a  State  or  local  permitting 
authority  to  meet  such  an  obligation 
would  at  most  result  in  a  determination 
that  the  permitting  authority  is  not 
adequately  administering  its  permit 
program  under  CAA  section  502(i). 
Thus,  it  can  be  argued  that  such 
obligations  are  not  enforceable  duties 
within  the  meaning  of  section 
421(5)(A){i)  of  UMRA.  2  U.S.C. 
658(5)(A)(i).  Moreover,  even  if  such 
obligations  were  deemed  to  be 
enforceable  duties,  such  duties  might  be 
viewed  as  falling  within  the  exception 
for  a  condition  of  Federal  assistance 
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under  section  421(5)(A)(i)(I).  2  U.S.C. 
658(5)(A)(i)(I). 

We  have  also  determined  that  the 
proposed  amendments  will  not  result  in 
expenditures  by  the  private  sector  of 
$100  million  in  any  1  year.  We  fully 
expect  to  promulgate  the  remaining 
MACT  standards  on  or  near  schedule, 
eliminating  the  need  for  sources  to 
prepare  and  submit  section  112(j)  Part  2 
applications.  We  recognize  that  some 
sources  may  choose  to  begin  preparing 
the  Part  2  application,  but  cannot 
estimate  the  total  expenditiu«s  this 
would  entail,  although  we  believe  it  to 
be  only  a  small  fraction  of  the  $100 
million  criterion.  We  also  expect 
relatively  few  resubmissions  of 
applicability  determination  requests.  In 
any  case,  all  such  resubmissions  will  be 
done  at  the  source's  discretion,  and  we 
expect  the  aggregate  expenditure  on 
them  to  be  small. 

Based  on  these  determinations, 
today's  proposed  amendments  are  not 
subject  to  the  requirements  of  sections 
202,  203,  and  205  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  proposed  rule  subject  to 
notice  and  comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  goverrmientsd  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  amendments  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  as  defined  in  each 
applicable  subpart,  as  defined  by  the 
Small  Business  Administration;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  We 
have  determined  that  the  proposed 
amendments  to  the  General  fttjvisions 
would  not  themselves  cause  any 
economic  impacts  on  small  entities. 
Rather,  any  economic  impacts  on  small 
entities  would  be  associated  with  the 


incorporation  of  specific  elements  of  the 
General  Provisions  in  the  individual 
MACT  standards  which  are 
promulgated  for  particular  source 
categories. 

We  believe  that  adoption  of  the 
proposed  amendments  will  not  lead  to 
a  substantial  impact  on  small  entities 
through  the  incorporation  of  the  General 
Provisions  in  individual  MACT 
standards.  For  most  MACT  standards, 
we  anticipate  that  any  affected  facilities 
will  not  be  small  entities.  For  those 
MACT  standards  where  small  entities 
would  be  affected,  we  believe  any 
economic  impact  will  be  minimal  since 
the  only  specific  action  which  may  be 
required  is  the  submission  to  the 
permitting  authority  of  an  existing 
document  which  has  already  been 
prepared  and  is  on  file  at  the  source. 

We  also  have  not  prepared  any 
regulatory  flexibility  analysis  for  the 
proposed  amendments  to  the  section 
112(j)  rule.  At  this  time,  we  do  not 
expect  that  any  Part  2  applications  will 
have  to  be  submitted  or  case-by-case 
determinations  will  have  to  be  made 
under  section  112(j)  and  thus  no  small 
businesses  would  be  affected  by  such 
determinations. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

H.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  the  OMB  must  clear  any  reporting 
and  recordkeeping  requirements  that 
qualify  as  an  information  collection 
request  (ICR)  under  the  PRA. 

Approval  of  an  ICR  is  not  required  in 
connection  with  the  proposed 
amendments  to  the  General  Provisions 
rule.  This  is  because  the  General 
Provisions  do  not  themselves  require 
any  reporting  and  recordkeeping 
activities,  and  no  ICR  was  submitted  in 
connection  with  their  original 
promulgation  or  their  subsequent 
amendment.  Any  recordkeeping  and 
reporting  requirements  are  imposed 
only  through  the  incorporation  of 
specific  elements  of  the  General 
Provisions  in  the  individual  MACT 
standards  which  afe  promulgated  for 
particular  source  categories.  In  any  case, 
we  believe  that  adoption  of  the 
proposed  amendments  \  ill  not 
materially  alter  the  burden  imposed  on 
affected  soiut:es  through  the 
incorporation  of  the  General  Provisions 
in  individual  MACT  standards.  We 
anticipate  that  any  incremental  changes 
in  the  recordkeeping  and  reporting 
burden  estimate  for  individual  MACT 


standards  will  be  addressed  in  the 
context  of  the  periodic  renewal  process 
required  by  the  PRA. 

Approval  is  also  not  required  for  the 
proposed  amendments  to  the  section 
112(j)  rule.  We  expect  to  promulgate  all 
remaining  MACT  standards  before  the 
Part  2  application  due  dates  associated 
with  those  standards  (see  Table  1  of  this 
preamble),  which  would  eliminate  the 
need  for  sources  to  submit  the  Part  2 
application.  Approval  is  also  not 
necessary  for  resubmission  of 
applicability  determination  requests. 
We  expect  there  to  be  few 
resubmissions,  and  all  of  these  will  be 
entirely  at  the  sources'  discretion;  the 
rule  does  not  require  submission  or 
resubmission  of  such  requests.  Thus  we 
do  not  project  any  recordkeeping  or 
reporting  biu^den  to  be  incurred  by 
sources  as  a  result  of  these  amendments. 
.  Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  ptersons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113).  all  Federal  agencies  are 
required  to  use  voluntary  consensus 
standards  (VCS)  in  their  regulatory  and 
procujrement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB,  with 
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explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

These  proposed  amendments  do  not 
involve  technical  standards.  Therefore. 
EPA  is  not  considering  the  use  of  any 
VCS. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  3.  2002. 
Christine  Todd  Whitman. 
Administrator. 

For  the  reasons  cited  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

SubfMirt  A— (Amended] 

2.  Section  63.6  is  amended  by: 

a.  Revising  paragraph  (e)(l)(i); 

b.  Adding  6  sentences  to  the 
beginning  of  paragraph  (e)(3)(v);  and 

c.  Revising  the  introductory  text  to 
paragraph  (e){3)(vii). 

The  revisions  and  additions  read  as 
follows: 

§63.6    Compliance  with  standards  and 
maintenance  requirements. 

*         •         •         •         * 

(e)*  *  * 

(l)(i)  At  all  times,  including  periods 
of  startup,  shutdown,  and  malfunction, 
owners  or  operators  must  operate  and 
maintain  any  affected  source,  including 
associated  air  pollution  control 
equipment  and  monitoring  equipment, 
in  a  manner  consistent  with  safety  and 
good  air  pollution  control  practices  for 
minimizing  emissions  to  the  levels 
required  by  the  relevant  standards. 
Determination  of  whether  acceptable 
operation  and  maintenance  procedures 
are  being  used  will  be  based  on 
information  available  to  the 
Administrator  which  may  include,  but 
is  not  limited  to,  monitoring  results, 
review  of  operation  and  maintenance 
procedures  (including  the  startup, 
shutdown,  and  malfunction  plan 
required  in  paragraph  (e)(3)  of  this 
section),  review  of  operation  and 
maintenance  records,  and  inspection  of 
the  source. 
***** 

(3)*    *    *. 


(v)  The  owner  or  operator  must 
submit  to  the  Administrator  a  copy  of 
the  startup,  shutdown,  and  malfunction 
plan  at  the  time  it  is  first  adopted.  The 
owner  or  operator  must  also  submit  to 
the  Administrator  a  copy  of  any 
subsequent  revisions  of  the  startup, 
shutdown,  and  malfunction  plan.  Such 
revisions  must  be  submitted  at  the  time 
they  are  adopted  if  the  revisions  are 
required  in  order  to  adequately  address 
an  event  involving  a  type  of  malfunction 
not  included  in  the  plan,  or  the 
revisions  alter  the  scope  of  the  activities 
at  the  source  which  are  deemed  to  be  a 
startup,  shutdown,  or  malfunction,  or 
otherwise  modify  the  applicability  of 
any  emission  limit,  work  practice 
requirement,  or  other  requirement  in  a 
standard  established  under  this  part.  All 
other  revisions  to  the  startup,  shutdown, 
and  malfunction  plan  may  be  submitted 
with  the  semiannual  report  required  by 
§  63.10(d)(5).  The  owner  or  operator 
may  elect  to  submit  the  required  copy 
of  the  initial  startup,  shutdown,  and 
malfunction  plan,  and  of  all  subsequent 
revisions  to  the  plan,  in  an  electronic 
format.  If  the  owner  or  operator  claims 
that  any  portion  of  a  startup,  shutdown, 
and  malfunction  plan,  or  any  revision  of 
the  plan,  submitted  to  the  Administrator 
is  confidential  business  information 
entitled  to  protection  under  section 
114(c)  of  the  CAA  or  40  CFR  2.301 ,  the 
material  which  is  claimed  as 
confidential  must  be  clearly  designated 
in  the  submission.  *   *   * 
***** 

(vii)  Based  on  the  results  of  a 
•determination  made  under  paragraph 
(e)(l)(i)  of  this  section,  the 
Administrator  may  require  that  an 
owner  or  operator  of  an  affected  source 
make  changes  to  the  startup,  shutdown, 
and  malfunction  plan  for  that  source. 
The  Administrator  must  require 
appropriate  revisions  to  a  startup, 
shutdown,  and  malfunction  plan,  if  the 
Administrator  finds  that  the  plan: 
***** 

3.  Section  63.10  is  amended  by 
revising  the  second  sentence  of 
paragraph  (d)(5)(i)  to  read  as  follows: 

§  63.1 0    Recordkeeping  and  reporting 
requirements. 

***** 

(d)*   *   * 

(5)(i)  *   *  *  Reports  shall  only  be 
required  if  a  startup,  shutdown,  or 
malfunction  occurred  during  the 
reporting  period,  and  they  must  include 
the  number,  duration,  and  a  brief 
description  of  each  malfunction.  *   *  * 
***** 

(FR  Doc.  02-31012  Filed  12-6-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

(FRL-7393-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  to  delete  the 

Industrial  Latex  Corp.  Superfund  Site 

fit)m  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  Office 
announces  its  intent  to  delete  the 
Industrial  Latex  Corp.  Superfund  Site 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  hidustrial  Latex  site  is 
located  in  the  Borough  of  Wallington, 
Bergen  County,  New  Jersey.  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended.  EPA  and  the 
State  of  New  Jersey,  through  the 
Department  of  Environmental 
Protection,  have  determined  that  all 
appropriate  remedial  actions  have  been 
completed  at  the  Industrial  Latex  site 
and  no  further  fund-financed  remedial 
action  is  appropriate  under  CERCLA.  In 
addition,  EPA  and  the  State  of  New 
Jersey  have  determined  that  the 
remedial  actions  taken  at  the  Industrial 
Latex  site  protect  public  health  and  the 
environment  without  any  further 
monitoring  or  restriction. 
DATES:  The  EPA  will  accept  comments 
concerning  its  intent  to  delete  on  or 
before  January  8.  2003. 
ADDRESSES:  Comments  should  be 
mailed  to:  Stephanie  Vaughn,  Remedial 
Project  Manager,  New  Jersey 
Remediation  Branch,  Emergency  and 
Remedial  Response  Division,  U.S. 
Environmental  Protection  Agency, 
Region  II.  290  Broadway.  19th  Floor 
New  York.  New  York  10007-1866. 

Comprehensive  information  on  the 
Industrial  Latex  site  is  contained  in  the 
Administrative  Record  and  is  available 
for  viewing,  by  appointment  only,  at: 
U.S.  EPA  Records  Center.  290 
Broadway — 18th  Floor.  New  York,  New 
York  10007-1866. 

Hours:  9  a.m.  to  5  p.m. — Monday 
through  Friday.  Contact  the  Records 
Center  at  (212)  637^308. 

Information  on  the  Site  is  also 
available  for  viewing  at  the  Information 
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Repository  located  at:  John  F.  Kennedy 
Memorial  Library,  92  Hathaway  Street, 
Wallington,  New  Jersey  07057,  (973) 
471-1692. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Vaughn,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  11,  290  Btoadway,  19th 
Floor.  New  York.  New  York  10007- 
1866,  phone:  (212)  637-3914;  fax:  (212) 
637-4393;  e-mail: 
Vaughn  .stephanie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  II 
announces  its  intent  to  delete  the 
Industrial  Latex  site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazsurdous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  The  NPL  is  a 
list  maintained  by  EPA  of  sites  that  EPA 
has  determined  present  a  significant  risk 
to  public  health  or  the  environment. 
Sites  on  the  NPL  may  be  the  subject  of 
remedial  actions  financed  by  the 
Hazardous  Substance  Superfund  (Fiuid). 

The  Industrial  Latex  site  (Site)  is  the 
property  known  as  350  Moimt  Pleasant 
Avenue  in  Wallington,  Bergen  Coimty, 
New  Jersey.  The  9.67-acre  site  is  located 
in  a  mixed  residential/industrial  area. 
An  elementary  school  is  located  directly 
across  the  street.  An  outdoor  recreation 
field  forms  the  southern  border  of  the 
site  and  an  active  railway  forms  the 
eastern  border.  Directly  across  the 
railroad  tracks  is  the  Borough  of  Wood- 
Ridge,  New  Jersey.  The  property  is 
currently  vacant. 

At  the  Site,  EPA  conducted  a 
Remedial  Investigation  and  Feasibility 
Study  (RI/FS).  conducted  a  risk 
assessment,  selected  a  remedy,  and 
implemented  the  selected  remedy  in 
two  phases. 

EPA  will  accept  comments 
concerning  its  intent  to  delete  for  thirty 
(30)  days  ajfter  publication  of  this 
dociunent  in  the  Federal  Register  and  a 
newspaper  of  record. 


n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  bom  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  will  consider  whether 
any  of  the  following  criteria  has  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  to 
the  environment  and,  therefore,  taking 
of  remedial  measures  is  not  appropriate. 

EPA  will  not  conduct  any  further 
activities  at  this  Site  because  EPA 
believes  that  it  is  suitable  for  unlimited 
use  and  unrestricted  exposure.  If  new 
information  becomes  available  which 
indicates  the  need  for  further  action, 
EPA  may  initiate  such  actions  imder 
§  300.425(e)(3)  of  the  NCP.  Pursuant  to 
40  CFR  300.425(e)  of  the  NCP,  any  site 
or  portion  of  a  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  the 
Industrial  Latex  Superfund  Site. 

1.  EPA  conducted  an  RI/FS  to 
characterize  and  evaluate  site 
contamination,  conducted  a  risk 
assessment,  and,  in  a  Record  of  Decision 
(ROD)  dated  September  30, 1992, 
selected  a  remedy  to  address 
contaminated  soil,  vats,  drums,  and 
buildings  at  the  Site.  On  April  10, 1996. 
EPA  modified  the  remedy  in  an 
Explanation  of  Significant  Differences. 

2.  Completion  of  the  remedy  was 
accomplished  in  two  phases.  The  first 
phase,  involving  the  demolition  of  the 
buildings  and  removal  of  the  vats, 
started  in  July  1995  and  was  completed 
in  November  1995.  Field  work  for  the 
second  phase,  addressing  the  soil  and 
buried  drums,  began  in  December  1998 
and  was  completed  in  August  2000. 

3.  EPA  conducted  a  ground  water 
investigation  and  issued  a  No  Action 
ROD  for  ground  water  on  Septen^ber  27, 
2001.  Ground  water  represented  the 
final  operable  unit  at  the  site. 


4.  EPA  has  recommend  the  deletion  of 
the  Industrial  Latex  site  and  has 
prepared  the  relevant  documents. 

5.  The  State  of  New  Jersey,  through 
the  New  Jersey  Department  of 
Environmental  Protection,  has 
conciured  with  the  deletion  decision  in 
a  letter  dated  August  29,  2002. 

6.  Concurrent  with  this  national 
Notice  of  Intent  to  Delete,  a  notice  has 
been  published  in  a  local  newspaper 
and  appropriate  notice  has  been 
distributed  to  federal,  state  and  local 
officials,  and  other  interested  parties. 
This  notice  announces  a  thirty-day 
public  comment  period  on  the  deletion, 
which  starts  on  the  date  of  publication 
of  this  notice  in  the  Federal  Register 
and  a  newspaper  of  record. 

7.  EPA  has  placed  all  relevant  site 
dociunents  in  the  site  information 
repositories  identified  above. 

8.  Upon  completion  of  the  thirty  (30) 
day  public  comment  period,  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the 
deletion.  EPA  will  prepare  a 
Responsiveness  Summary,  if 
appropriate,  for  comments  received 
during  the  public  comment  period 
which  will  address  the  concerns  raised. 
The  Responsiveness  Summary  will  be 
made  available  to  the  public  at  the 
information  repositories.  If,  after  review 
of  all  public  comments,  EPA  determines 
that  the  deletion  fi-om  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  deletion  in  the  Federal 
Register.  Deletion  of  the  Industrial  Latex 
site  does  not  actually  occur  until  the 
final  Notice  of  Deletion  is  published  in 
the  Federal  Register. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
person's  rights  or  obligations.  Deletion 
fttjm  the  NPL  does  not  alter  EPA's  right 
to  take  appropriate  enforcement  actions. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management. 

IV.  Basis  forjntended  Site  Deletion 

The  following  summary  provides 
EPA's  rationale  for  deletion  of  the 
Industrial  Latex  site  from  the  NPL  and 
EPA's  finding  that  the  criteria  in  40  CFR 
300.425(e)  are  satisfied: 

The  Industrial  Latex  Corporation 
manufactured  natiual  and  synthetic 
rubber  compounds,  and  chemical 
adhesives  from  1951  to  1983.  The 
company  used  solvents  in  the 
manufacturing  process  and 
polychlorinated  biphenyls  (PCBs)  as  a 
fire  retardant.  Poor  operational 
procedures  and  on-site  waste  dumping 
resulted  in  widespread  surface  and 
subsurface  soil  contamination.  When 
operations  ceased  in  1983.  about  1.600 
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open  or  leaking  drums  remained  on  the 
property. 

In  1986.  EPA  removed  and  disposed 
of  open  drums,  liquids,  and  other 
immediate  threats.  The  site  was 
proposed  for  inclusion  on  the  National 
Priorities  List  in  May  1988  and  finalized 
in  March  1989.  EPA  then  initiated  an 
RI/FS  to  determine  the  nature  and 
extent  of  contamination  at  the  Industrial 
Latex  site,  and  to  develop  and  evaluate 
alternatives  to  address  the 
contamination. 

Based  on  the  RI/FS  and  after  receiving 
public  input.  EPA  issued  a  ROD  in 
September  1992.  which  outlined  the 
cleanup  plan  for  the  site.  The  plan 
included:  (1)  Excavation  of 
contaminated  soil  and  on-site  treatment 
by  low  temperature  thermal  desorption, 
followed  by  backfilling  on  the  site:  (2) 
excavation  and  off-site  disposal  of 
buried  drums:  (3)  dismantling  and  off- 
site  disposal  of  vats;  and  (4)  demolition 
and  off-site  disposal  of  two  buildings  on 
the  site. 

On  April  10. 1996.  EPA  issued  an 
Explanation  of  Significant  Differences 
changing  or  eliminating  a  number  of 
remediation  goals  specified  in  the  ROD. 
These  changes  were  based  on  sampling 
conducted  after  the  ROD  was  signed. 
The  four  remaining  site-related 
contaminants  of  concern  at  the 
Industrial  Latex  site  were  PCBs.  bis(2- 
ethylhexyDphthalate.  3.3- 
dichlorobenzidine.  and  arsenic. 

Because  the  results  of  the  ground 
water  investigation  were  inconclusive, 
the  1992  ROD  called  for  a  subsequent 
investigation.  This  investigation  was 
completed  in  August  2001  and  a  ROD 
was  signed  on  September  27.  2001.  The 
ROD  selected  a  no  action  remedy  for 
ground  water  at  the  site.  No  action  was 
needed  because  the  ground  water  at  the 
site  poses  no  unacceptable  risk  to 
human  health  or  the  environment. 

The  cleanup  of  the  site  was 
accomplished  in  two  phases.  The  first 
phase,  involving  the  demolition  of  the 
buildings  and  removal  of  thff  vats, 
started  in  July  1995  and  was  completed 
in  November  1995.  Field  work  for  the 
second  phase,  addressing  the  soil  and 
buried  drums,  began  in  December  1998 
and  was  completed  in  August  2000. 

During  the  soil  remediation,   - 
approximately  53.600  cubic  yards  of 
material  were  excavated,  treated  on-site 
via  low  temperature  thermal  desorption, 
and  then  backfilled  on  the  site. 

The  site  has  been  cleaned  up  to  an 
unrestricted,  residential  use  standard. 
All  activities  at  the  Industrial  Latex  site 
are  complete  and  the  site  poses  no 
unacceptable  risk  to  human  health  or 
the  environment.  Therefore,  no 
operation  and  maintenance  activities  or 


institutional  controls  are  required  at  the 
site.  A  five-year  review  of  the  remedy  is 
also  not  required. 

Public  participation  activities  for  the 
Industrial  Latex  site  have  been  satisfied 
as  required  in  CERCLA  section  113(k). 
42  U.S.C.  9613(k),  and  section  117, 42 
U.S.C.  9617.  The  RI/FS,  the  RODs  and 
the  ESD  were  subject  to  a  public  review 
process.  All  other  documents  and 
information  which  EPA  relied  on  or 
considered  in  recommending  that  no 
further  activities  are  necessary  at  the 
Industrial  Latex  site,  and  that  the  site 
can  be  deleted  from  the  NPL,  are 
available  for  the  public  to  review  at  the 
information  repositories. 

One  of  the  three  criteria  for  site 
deletion  specifies  that  EPA  may  delete 
a  site  from  the  NPL  if  "all  appropriate 
Fund-financed  response  under  CERCLA 
has  been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate."  40  CFR  300.425(e)(l)(ii). 
EPA,  with  the  concurrence  of  the  State 
of  New  Jersey,  through  the  New  Jersey 
Department  of  Environmental 
Protection,  believes  that  this  criterion 
for  deletion  has  been  met.  Subsequently, 
EPA  is  proposing  deletion  of  this  site 
ft-om  the  NPL. 

In  a  letter  dated  August  29,  2002,  the 
New  Jersey  Department  of 
Environmental  Protection  concurred 
with  EPA. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  September  17.  2002. 
fane  M.  Kenny, 

Regional  Adminintmlor — Region  II. 
|FR  Dck:.  02-30838  Filed  12-6-02:  8.45  ami 
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CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

40  CFR  Part  1610 

Transcripts  of  Witness  Testimony  in 
Investigations 

AGENCY:  Chemical  Safety  and  Hazard 
Investigation  Board. 
ACTION:  Proposed  rule. 

summary:  The  Chemical  Safety  and 
Hazard  Investigation  Board  ("CSB"  or 
"Board")  proposes  a  new  rule 
concerning  transcripts  of  the  testimony 
of  witnesses  appearing  at  Board 
depositions.  The  proposed  rule  provides 
that  witnesses  have  the  right  to  petition 


to  procure  a  copy  of  a  transcript  of  their 
testimony,  except  that  due  to  the 
nonpublic  nature  of  Board  depositions, 
witnesses  {and  their  counsel)  may  for 
good  cause  be  limited  to  inspection  of 
the  official  transcript  of  their  testimony. 
DATES:  Submit  comments  on  or  before 
January  8.  2003. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Raymond  C.  Porfiri,  Chemical  Safety 
and  Hazard  Investigation  Board,  2175  K 
Street.  NW..  Suite  C-100.  Washington, 
DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Porfiri.  202-261-7600. 
SUPPLEMENTARY  INFORMATION:  The 
Chemical  Safety  and  Hazard 
Investigation  Board  is  mandated  by  law 
to  "investigate  (or  cause  to  be 
investigated),  determine  and  report  to 
the  public  in  writing  the  facts, 
conditions,  and  circimistances  and  the 
cause  or  probable  cause  of  any 
accidental  release  (within  its 
jurisdiction]  resulting  in  a  fatality, 
serious  injury  or  substantial  property 
damages."  42  U.S.C.  7412(r)(6)(C)(i). 
The  Board  has  developed  practices  and 
procedures  for  conducting 
investigations  under  this  provision  in  40 
CFR  1610  and  has  spelled  out  the  rights 
of  witnesses  to  be  represented  in  such 
proceedings  (section  1610.1)  and  rules 
concerning  attorney  misconduct, 
(section  1610.2)  and  sequestration  of 
witnesses  and  exclusion  of  counsel 
(section  1610.3).  The  Board  has 
determined  that  it  would  be  useful  to 
add  a  provision  concerning  the  taking, 
handling,  and  inspection  of  transcripts 
of  Board  depositions. 

In  proposing  this  regulation,  the 
Board  is  following  section  555(c)  of  the 
Administrative  Procedure  Act,  which 
provides: 

A  person  compelled  to  submit  data  or 
evidence  is  entitled  to  retain  or,  on  payment 
of  lawfully  prescribed  costs,  procure  a  copy 
or  transcript  thereof,  except  that  in  a 
nonpublic  investigatory  proceeding  the 
witness  may  for  good  cause  be  limited  to 
inspection  of  the  official  transcript  of  his 
testimony. 

On  its  face,  section  555(c)  recognizes 
that  it  is  sometimes  necessary  to  balance 
a  compelled  witness'  right  to  have 
access  to  his  or  her  testimony,  andan 
agency's  need  to  limit  the  dissemination 
of  sensitive  matters  revealed  in  such 
testimony. 

Board  depositions  are  nonpublic 
investigatory  proceedings.  Attendance 
at  depositions  is  limited  to  the 
minimum  number  of  necessary  CSB 
staH,  the  witness,  and  one  attorney 
representing  the  witness.  Depositions 
are  not  open  to  multiple  attorneys 
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representing  the  witness,  non-attorney 
representative  of  the  witness,  or 
representatives  of  other  parties  (40  CFR 
part  1610).  The  Board's  regulations  on 
Freedom  of  Information  Act  requests  (40 
CFR  part  1601)  and  on  Production  of 
Records  in  Legal  Proceedings  (40  CFR 
part  1612)  fiu^r  demonstrate  that  the 
Board  recognizes  that  some  of  the 
information  obtained  in  its  investigation 
may  not  be  appropriate  for  public 
dissemination. 

Several  considerations  have  led  the 
Board  to  conclude  that  it  is  necessary  to 
establish  a  mechanism  to  ensure 
appropriate  control  over  the 
dissemination  of  deposition  transcripts 
while  also  respecting  witness'  rights 
under  the  Administrative  Procedure 
Act.  Because  of  the  nature  of  Board 
investigations,  deposition  testimony 
may  contain  sensitive  information.  For 
example,  testimony  may  reveal  trade 
secrets  and  confidential  business 
information,  which  are  protected  by  the 
Trade  Secrets  Act,  18  U.S.C.  1905. 

Protection  of  the  integrity  of  Board 
investigations  also  necessitates  control 
over  the  dissemination  of  deposition 
transcripts.  First-hand  witness  accounts 
are  an  invaluable  source  of  information 
about  the  events  leading  to,  and  causes 
of,  chemical  incidents.  Witnesses  can  be 
reluctant  to  cooperate,  though,  out  of 
fear  of  whistleblower  retaliation.  The 
CSB  would  likely  have  greater  difficulty 
obtaining  vital  testimony  if  witnesses 
believed  that  their  testimony jcould 
easily  become  known  to  their  employers 
and  to  other  witnesses.  Reasonable 
limits,  such  as  proposed  in  this 
regulation,  on  the  dissemination  of 
transcripts  also  helps  to  prevent  the 
coaching  of  future  witnesses  based  on 
testimony  already  given.  Such 
preparation  is  undesirable  in  health  and 
safety  investigations,  where  it  is 
important  to  gather  unvarnished  facts 
and  untainted  recollections. 

Ultimately,  the  Board's  duty  is  to 
obtain  the  facts  about  chemical 
incidents  and  to  report  objectively  based 
on  those  facts.  The  Administrative 
Procedure  Act  provision  limiting  the 
release  of  transcripts  in  non-public 
proceedings  is  intended  to  facilitate 
missions  such  as  the  Board's.  It  protects 
against  harms  that  would  be  caused  by 
premature  circulation  of  such 
transcripts,  while  protecting  the 
witness'  rights  by  allowing  him  or  her 
to  inspect  Uie  official  transcript.  This 
approach,  embodied  in  this  proposed 
regulation,  is  also  consistent  with  the 
principles  of  Attorney  General 
Ashcroft's  October  12,  2001. 
"Memorandum  for  Heads  of  All  Federal 
Departments  and  Agencies,"  on  the 
Freedom  of  Information  Act,  in  which 


he  said,  "Any  discretionary  decision  by 
your  agency  to  disclose  information 
protected  under  the  FOIA  should  be 
made  only  after  full  and  deliberate 
consideration  of  the  institutional, 
commercial,  and  personal  privacy 
interests  that  could  be  implicated  by 
disclosure  of  the  information." 

This  proposal  is  modeled  on  the  rules 
of  the  Seciuities  and  Exchange 
Commission  (17  CFR  203.6)  and  those  of 
other  agencies  which  also  follow  the 
APA  and  permit  the  agency  to  limit 
witnesses  to  inspection  of  transcripts  in 
non-public  investigatory  proceedings  for 
good  cause.  The  Board  has  followed  the 
APA  process  by  allowing  witnesses, 
after  Uieir  testimony,  to  ask  the  General 
Counsel  for  the  opportunity  to  procure 
a  copy  of  the  transcript,  provided,  of 
course,  that  for  good  cause,  the  General 
Counsel  may  deny  the  petition  and  limit 
the  witness  (and  his  or  her  coimsel)  to 
an  inspection  of  the  witness'  testimony. 
This  proposed  regulation  also  makes  it 
clear  that  this  right  to  inspect  the 
transcript  is  a  right  guaranteed  by  the 
APA  and  that  witnesses  who  seek 
copies  of  the  transcript  are  informed  by 
the  General  Coimsel  of  their  right  to' 
inspect  it. 

As  the  court  stated  in  SEC  v. 
Sprecher,  594  F.2d  317,  319  (2nd  Cir 
1979),  "(lit  is  obviously  impractical  for 
the  Commission  to  determine  prior  to 
the  testimony  of  a  witness  whether  there 
will  be  'good  cause'  to  withhold  a  copy 
of  the  testimony  from  that  witness,  and 
we  do  not  read  the  APA  as  requiring 
such  an  advance  determination." 

Moreover,  the  courts  have  made  it 
clear  that  the  APA  "does  not  require 
[the  agencyl  to  spell  out  the  'good  cause' 
which  was  the  basis  for  the  refusal  to 
sell  copies  of  the  transcript." 
Commercial  Capital  Corp.  v.  SEC.  360  F. 
2d  856.  858  (7th  Cir.  1966). 

In  summary,  this  regulation  largely 
tracks  the  language  of  the  APA.  The 
courts  have  recognized  that  such 
regulations  are  properly  designed  to 
"permit  the  [agencyl  to  enjoy 
confidentiality,  where  it  is  necessary,  in 
order  effectively  to  complete  its 
investigation."  Zients  v.  La  Morte,  319 
F.  Supp  956,  958  (S.D.N.Y  1970) 
(discussing  purpose  of  the  SEC 
regulation),  accord  Lamorte  v. 
Mansfield.  438  F.2d  448  (2d  Cir  1971), 
(Friendly,  J.)  ("to  the  extent  that  a 
privilege  exists,  it  is  the  agency's  not  the 
witness'"). 

Regulatory  Flexibility  Act 

The  Board,  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  has  reviewed  this  proposed 
regulation  and  certifies  that  it  will  not 


have  a  significant  economic  impact  on 
a  substantial  nximber  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995,  Public  Law  104-4,  109  Stat.  48. 

Federalism  (E.G.  13132) 

The  CSB  has  determined  this 
proposed  regulation  conforms  to  the 
federalism  principals  of  Executive  Order 
13132.  It  also  certifies  that  to  the  extent 
a  regulatory  preemption  occurs,  it  is 
because  the  exercise  of  state  and  tribal 
authority  conflicts  with  the  exercise  of 
federal  authority  under  the  U.S. 
Constitution's  supremacy  clause  and 
federal  statute. 

Paperwork  Reduction  Act 

This  proposed  regulation  contains  no 
reporting  or  recordkeeping  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3510  et  seq. 

List  of  Subfects  in  40  CFR  Fart  1610 

Administrative  practice  and 
procedure.  Investigations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Chemical  Safety  and 
Hazard  Investigation  Board  proposes  to 
amend  40  CFR  part  1610  as  follows:. 

PART  1610 — ADMINISTRATIVE 
INVESTIGATIONS 

1.  The  authority  citation  for  part  1610 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7412(r)(6)(C){i), 
7412(r)(6)(L).  7412(r)(6)(N). 

Section  1610.4  also  issued  imder  5 
U.S.C.  555. 

2.  Add  §  1610.4  to  read  as  follows: 

§1610.4    Deposition  Transcripts. 

(a)  Transcripts  of  depositions  of 
witnesses  compelled  by  subpoena  to 
appear  during  a  Board  investigation, 
shall  be  recorded  solely  by  an  official 
reporter  designated  by  the  person 
conducting  the  deposition. 

(b)  Such  a  witness,  after  completing 
the  compelled  testimony,  may  file  a 
petition  with  the  Board's  General 
Counsel  to  procure  a  copy  of  the  official 
transcript  of  such  testimony.  The 
General  Counsel  shall  rule  on  the 
petition,  and  may  deny  it  for  good 
cause.  Whether  or  not  such  a  petition  is 
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filed,  the  witness  (and  his  or  her 
attorney),  upon  proper  identification, 
shall  have  the  right  to  inspect  the 
official  transcript  of  the  witness'  own 
testimony.  If  such  a  petition  is  denied 
by  the  General  Counsel,  he  shall  inform 
the  petitioner  of  the  right  to  inspect  the 
transcript. 

(c)  Good  cause  for  denying  a  witness' 
petition  to  procure  a  transcript  of  his  or 
her  testimony  may  include,  but  shall  not 
be  limited  to.  the  protection  of:  trade 
secrets  and  confidential  business 
information  contained  in  the  testimony, 
security-sensitive  operational  and 
vulnerability  information,  and  the 
integrity  of  Board  investigations. 

Dated:  December  2.  2002. 
Christopher  W.  Warner. 

General  Counsel. 

|FR  Doc.  02-30981  Filed  12-6-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

Solicitation  of  Public  Comments  on 
Exceptions  Under  Section  1128A(aK5) 
of  the  Social  Security  Act 

AGENCY:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Notice  of  intent  to  develop 

regulations. 

SUMMARY:  The  OIG  is  soliciting  public 
comments  on  the  possible  development 
of  exceptions  under  section  1128A(a)(5) 
of  the  Social  Security  Act  (the  Act),  the 
civil  money  penalty  (CMP)  prohibition 
on  offering  inducements  to  Medicare 
and  Medicaid  beneficiaries  to  influence 
their  selection  of  a  provider, 
practitioner,  or  supplier.  In  particular, 
the  OIG  is  interested  in  comments  on 
possible  exceptions  for  complimentary 
local  transportation,  inducements 
related  to  clinical  trials,  and 
inducements  of  nominal  value.  The  OIG 
welcomes  suggestions  for  other 
exceptions  under  section  1128A(a)(5)  of 
the  Act.  as  well. 

DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  February  7,  2003. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Office  of  Inspector  General. 
Department  of  Health  and  Human 
Services.  Attention:  OIG-72-N.  Room 
5246.  Cohen  Building.  330 
Independence  Avenue.  SW., 
Washington.  DC  20201. 


We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG-72-N.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  SW., 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8  a.m.  to  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer.  (202)  619-0089,  OIG 
Regulations  Officer 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
Public  Law  104-191.  amended  the 
Social  Security  Act  (the  Act)  to  prohibit 
providers  from  offering  patients  any 
inducement  to  order  or  receive 
Medicare  or  Medicaid  reimbursable 
items  or  services  from  a  particular 
provider,  practitioner,  or  supplier. 
Specifically,  section  231(h)  of  HIPAA 
established  a  new  provision,  section 
1128A(a)(5)  of  the  Act.  to  provide  for 
the  imposition  of  a  CMP  against  any 
person  who: 

Offers  or  transfers  remuneration  to  any 
individual  eligible  for  benefits  under 
(Medicare  or  Medicaid)  that  such  person 
knows  or  should  know  is  likely  to  influence 
such  individual  to  order  or  receive  from  a 
particular  provider,  practitioner,  or  supplier 
any  item  or  service  for  which  payment  may 
t>e  made,  in  whole  or  in  part,  under 
[Medicare  or  Medicaid]. 

Section  231(h)  of  HIPAA  also  created 
a  new  section  1128A(i](6)  of  the  Act  to 
define  "remuneration"  for  purposes  of 
section  112eA(a)(5)  of  the  Act.  This 
section  defines  "remuneration."  in 
relevant  part,  as  "transfers  of  items  or 
services  for  free  or  for  other  than  fair 
market  value."  Remuneration  does  not 
include  certain  enumerated  practices, 
including  waivers  of  coinsurance  and 
deductible  amounts  if  the  waiver  is  not 
advertised;  not  routinely  offered;  and 
made  following  an  individualized  good 
faith  assessment  of  financial  need  or 
after  the  failure  of  reasonable  collection 
efforts.  Other  statutory  exceptions 
include  properly  disclosed  copayment 
differentials  in  health  plans;  incentives 
to  promote  the  delivery  of  preventive 
health  care  services;  any  practice 
permitted  under  a  safe  harbor  to  the 
federal  anti-kickback  statute  at  42  CFR 
1001.952;  and  waivers  of  hospital 
outpatient  copayment  amounts  in 
excess  of  the  minimum  copayment 
amounts. 


In  1998,  Congress  enacted  section 
6201  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999, 
which  authorized  the  Secretary  to  issue 
regulations  establishing  "safe  harbor" 
exceptions  under  section  1128A(a)(5)  of 
the  Act  for  payment  practices  that 
would  otherwise  run  afoul  of  the 
statute.  In  addition,  the  Secretary  is 
vested  with  the  authority  to  issue 
advisory  opinions  providing  legal  and 
regulatory  guidance  to  providers  under 
this  section. 

The  OIG  issued  proposed  regulations 
interpreting  section  1128A(a)(5)  of  the 
Act  on  March  25.  1998  (63  FR  14393) 
and  final  regulations  on  April  26.  2000 
(65  FR  24400).  To  alert  the  industry  to 
the  scope  of  acceptable  practices, 
promote  compliance,  and  level  the 
competitive  playing  field,  we  have 
issued  further  guidance  on  the  statute  in 
a  Special  Advisory  Bulletin  on  Offering 
Gifts  and  Other  Inducements  to 
Beneficiaries  (67  FR  55855;  August  30, 
2002).  In  the  Bulletin,  we  indicated  our 
intent  to  solicit  public  comments  on  the 
possible  regulatory  exceptions  to  the 
statute. 

II.  Solicitation  of  Comments  and 
Suggestions  for  Additional  Exceptions 

The  OIG  invites  comments  and 
suggestions  for  new  regulatory 
exceptions  to  section  1128A(a)(5)  of  the 
Act.  In  particular,  we  are  seeking 
comments  and  suggestions  on  possible 
exceptions  for  complimentary  local 
transportation;  remimeration  to  induce 
participation  in  clinical  trials;  and 
inducements  of  low  value.  We  also 
welcome  comments  on  other  possible 
exceptions  to  section  1128A(a)(5). 
Comments  that  include  detailed     , 
descriptions  of  relevant  industry 
business  practices,  address  the  legal  and 
policy  concerns  raised  by  the 
application  of  section  1128A(a)(5)  to 
particular  business  practices,  and  offer 
specific  suggestions  for  applicable 
criteria  that  might  apply  under  a 
regulatory  exception  are  particularly 
useful. 

A.  Criteria  for  Establishing  Exceptions 

In  giving  the  OIG  authority  to  create 
additional  regulatory  exceptions  to — 
and  issue  advisory  opinions  on — section 
1128A(a)(5)  of  the  Act,  Congress 
provided  no  guidance  on  the  criteria  to 
be  applied.  The  absence  of  criteria  is 
especially  problematic  because  any 
exception  to  the  prohibition  creates  the 
very  harm  prohibited  (i.e.,  the 
inducement  of  beneficiaries),  resulting 
in  an  uneven  competitive  playing  field. 
Moreover,  any  exception  will  result  in 
a  valuable  benefit  to  Medicare  and 
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Medicaid  beneficiaries.  In  the  absence 
of  statutory  guidance,  attempting  to 
distinguish  among  types  of  benefits  or 
categories  of  beneficiaries  necessarily 
results  in  arbitrary  standards.  In  these 
circumstances,  the  OIG  has  determined 
to  exercise  its  regulatory  authority 
cautiously  by  limiting  exceptions  to 
areas  in  which  Congress  has  indicated  a 
desire  for  flexibility  in  the  provision 
remuneration  to  beneficiaries  or  where 
the  provision  of  such  remuneration 
serves  a  governmental  interest. 

B.  Specific  Areas  of  Interest 

1.  Complimentary  Local  Transportation 

In  enacting  section  1128A(a){5)  of  the 
Act,  Congress  intended  that  the  statute 
not  preclude  the  provision  of 
complimentary  local  transportation  of 
nominal  value  (H.R.  Conf.  Rep.  No.  104- 
191  at  255  (1996)).  We  have  interpreted 
nominal  value  to  mean  no  more  than 
$10  per  item  or  service  or  $50  in  the 
aggregate.  [See  65  FR  24411;  April  6, 
2000.)  We  are  concerned  that  this 
interpretation  may  be  overly  restrictive 
in  the  context  of  complimentary  local 
transportation.  Accordingly,  we  seek 
public  input  on  the  following  issues  as 
they  relate  to  a  possible  exception  for 
complimentary  transportation: 

•  Forms  of  transportation.  What 
forms  of  transportation  should  be 
considered  in  developing  an  exception 
and  how  should  various  forms  of 
transportation  be  treated?  We  believe 
that  luxury  transportation  (e.g., 
limousines),  as  well  as  certain 
specialized  transportation  [e.g., 
ambulances)  should  not  be  covered  in 
an  exception.  Are  there  other  forms  of 
transportation  that  should  be  excluded 
[e.g.,  handicapped-accessible  vans, 
taxis,  public  transportation)? 

•  Area  in  which  transportation  is 
offered.  Should  the  complimentary 
transportation  service  be  limited  to  a 
provider's  primary  service  area?  If  so, 
how  should  a  service  area  be  defined? 
Should  there  be  a  different  rule  for  rural 
or  underserved  areas  or  patients? 
Should  complimentary  transportation 
be  permitted  to  the  nearest  facility  even 
if  the  patient  resides  outside  the 
primary  service  area? 

•  Eligibihty  for  transportation. 
Should  providers  be  required  to  offer 
the  transportation  services  to  all 
patients?  What  other  kinds  of  eligibility 
requirements  might  be  permitted? 
Certain  eligibility  criteria,  such  as 
diagnosis  or  insurance  coverage,  would 
clearly  raise  significant  issues.  What 
about  other  eligibility  criteria,  such  as  a 
showing  of  transportation  or  financial 
need,  chronic  conditions,  special 


services,  or  safety  or  treatment 
compliance? 

•  Type  of  provider  offering  the 
transportation.  Should  the  rules  be 
different  depending  on  the  type  of 
provider  or  supplier  offering  the 
transportation  services?  Free 
transportation  services  offered  by 
individuals  or  small  groups  of 
providers,  including  physicians,  or  by 
freestanding  clinics  have  been  subject  to 
greater  scrutiny.  Historically,  for 
example,  unscrupulous  providers  and 
clinics  have  offered  free  transportation 
in  conjimction  with  Medicare  and 
Medicaid  frauds. 

•  Destination.  Should  a  provider  be 
permitted  to  furnish  transportation  to 
other  health  care  providers  or  only  to  its 
own  premises  for  appointments  for  its 
own  services?  Some  hospitals 
apparently  provide  free  transportation 
to  patients  for  private  office  visits  with 
local  physicians  or  other  professionals; 
others  limit  transportation  service  to 
practitioners  with  hospital  staff 
privileges.  In  addition,  many  hospitals 
and  physician  practices  are  co-located 
on  a  single  campus.  What  safeguards 
might  be  included  to  protect  against 
abuse  if  transportation  is  offered  to  the 
premises  of  other  providers  [e.g.,  free 
transportation  of  patients  as  a  financial 
benefit  to  other  providers)?  What  about 
transportation  among  entities  affiliated 
through  health  systems?  What  about 
transportation  for  reasons  other  than 
medical  appointments? 

•  Marketing  and. advertising.  What 
are  the  practical  and  policy 
considerations  associated  with  allowing 
marketing  or  advertising  of 
complimentary  transportation  services? 
What  would  constitute  reasonable  limits 
on  promotional  activities? 

•  Other  criteria.  Are  there  other 
safeguards,  limitations,  or  conditions 
that  should  apply  in  any  exception  for 
complimentary  transportation? 

2.  Clinical  Trials 

Historically,  sponsors  of  clinical  trials 
have  offered  various  inducements  to 
patients  to  enroll  in  their  trials.  Because 
Medicare  did  not  cover  medical  services 
incident  to  most  clinical  trials,  these 
inducements  did  not  trigger  scrutiny 
imder  the  various  federal  program  fraud 
and  abuse  sanctions.  However,  in  2000, 
the  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  issued  a  national 
coverage  determination  (NCD)  providing 
for  coverage  for  physician,  hospital,  and 
other  services  incidental  to  certain 
clinical  trials  ("Medicare  Coverage 
Routine  Costs  of  Beneficiaries  in 
Clinical  Trials";  September  19,  2U00). 
Under  the  NCD,  all  other  requirements 
of  the  Medicare  program  apply. 


including  the  various  fr^ud  and  abuse 
authorities.  In  extending  coverage  to 
certain  clinical  trials,  CMS  intended  to 
remove  impediments  to  Medicare 
beneficiaries  who  want  to  enroll  in 
trials,  but  not  to  grant  favored  status  to 
clinical  trials.  This  distinction  is 
important,  because  many  clinical  trials 
involve  unproven  alternatives  to 
existing  effective  treatments. 

Because  we  are  concerned  that  section 
1128A(a)(5)  not  imduly  impede  valuable 
clinical  trials,  we  are  soliciting 
comments  and  suggestions  on  how  to 
apply  section  1128A(a)(5)  to 
inducements  to  participate  in  bona  fide 
clinical  trials.  Issues  of  particular 
interest  to  the  OIG  include: 

•  Threshold  level  of  Medicare 
reimbursement.  In  many  clinical  trials, 
the  volume  and  value  of  covered 
Medicare  services  provided  to  enroUees 
is  likely  to  be  significant,  and  trial 
sponsors  may  have  a  financial  incentive 
to  offer  inducements  to  Medicare 
beneficiaries  to  enroll.  For  example, 
hospitalization  triggers  a  substantial 
Medicare  payment.  However,  it  is 
possible  that  some  clinical  trials  may 
involve  only  a  small  volume  or  value  of 
Medicare  covered  services.  Should  a 
possible  exception  turn  on  the  volume 
or  value  of  Medicare  services  involved? 
If  so,  what  would  be  the  appropriate 
threshold  level? 

•  Sponsorship  of  studies.  One  issue 
in  crafting  an  exception  for  inducements 
associated  with  clinical  trials  would  be 
defining  the  universe  of  trials  that 
would  be  covered  by  the  exception.  We 
believe  covered  trials  should  have  a 
clear  potential  public  benefit.  The  scope 
of  "deemed"  trials  under  the  NCD  is 
overly  broad  for  purposes  of  a  possible 
exception  to  section  1128A(a)(5)  of  the 
Act.  We  are  interested  in  comments 
regarding  the  scope  of  covered  trials  and 
the  criteria  that  might  apply  to 
distinguish  those  with  potential  public 
benefit  from  those  with  solely  or  chiefly 
commercial  value.  We  are  also 
concerned  that,  as  noted  in  several  OIG 
studies,  some  trial  sponsors  provide 
investigators  and  other  persons  in 
positions  to  identify  and  influence 
potential  enroUees  with  substantial 
monetary  payments.  [See,  for  example, 
the  OIG  report  issued  in  June  2000, 
entitled  "Recruiting  Human  Subjects: 
Pressures  in  Industry-Sponsored 
Clinical  Research"  (OEI-01-97-00195)). 

•  Type  or  amount  of  inducements. 
We  are  interested  in  information 
regarding  the  types  of  beneficiary 
inducements  that  might  be  offered  in 
connection  with  clinical  trials  [e.g., 
waivers  of  copayments,  provision  of 
otherwise  uncovered  services,  drugs,  or 
equipment).  In  the  clinical  trial  context. 
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what  are  the  practical  and  policy 
considerations  associated  with  the 
various  forms  of  inducements?  Which 
kinds  of  inducements  matter  most  to  the 
efficient  and  successful  completion  of  a 
clinical  trial?  What  might  be  a 
reasonable  cap  on  the  value  of 
inducements  offered  to  particular 
patients? 

•  Sources  of  benefits.  The  OIG  is 
aware  that,  in  some  cases,  free  items  or 
services  are  offered  to  enrollees  in  a 
clinical  trial  by  parties  other  than  the 
trial  sponsor.  For  example,  a 
manufacturer  might  furnish  patients 
with  free  or  discounted  products  used 
in  the  course  of  the  trial  (but  not  the 
products  that  are  the  subject  of  the 
clinical  trials).  These  kinds  of 
arrangements  raise  concerns,  as  the 
benefits  may  induce  enrollees  to 
continue  to  use  the  manufacturer's 
products  after  completion  of  the  trial. 

3.  Inducements  of  Low  Value 

As  noted  above.  Congress  indicated 
an  intent  to  permit  items  and  services  of 
"nominal"  value  under  section 
1128A(a)(5)  of  the  Act.  Consistent  with 
this  intent,  in  the  preamble  to  the  final 
regulations  governing  section 
1128A(a)(5).  we  indicated  that  items 
and  services  of  nominal  value  are  not 
prohibited  by  the  statute  and  thus  no 
exception  would  be  necessary  (65  FR 
24410.  April  6.  2000).  We  further 
interpreted  "nominal"  value  to  mean 
less  the  $10  p>er  item  and  S50  in  the 
aggregate  on  an  annual  basis  (65  FR 
24411:  April  6.  2000). 

We  invite  comments  on  whether,  for 
the  sake  of  clarity  and  bright-line 
guidance,  we  should  codify  an 
exception  for  inducements  of  low  value, 
and,  if  so.  what  the  value  should  be. 
Should  the  exception  include  a  per  item 
or  service  limitation  on  value  or  should 
it  look  solely  to  value  on  an  annual  (or 
other)  aggregate  basis? 

4.  Other  Exceptions 

The  OIG  welcomes  suggestions  for 
other  possible  exceptions  to  section 
1128A(a)(5)  of  the  Act.  As  noted  above, 
comments  are  particularly  useful  if  they 
address  the  legal  and  policy  concerns 
raised  by  the  application  of  section 
1128A(a)(5)  to  particular  business 
practices  and  offer  specific  suggestions 
for  applicable  criteria. 

Dated:  November  19,  2002. 
Janet  Refanquist, 
Inspector  General. 
(FR  Doc.  02-31040  Filed  12-6-02.  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

Solicitation  of  New  Safe  Hart>or8  and 
Special  Fraud  Alerts 

AGENCY:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Notice  of  intent  to  develop 

regulations. 

summary:  In  accordance  with  section 
205  of  the  Health  Insurance  Portability 
and  Accountability  Act  (HIPAA)  of 
1996.  this  annual  notice  solicits 
proposals  and  recommendations  for 
developing  new  and  modifying  existing 
safe  harbor  provisions  under  the  anti- 
kickback  statute  (section  1128B(b)  of  the 
Social  Security  Act),  as  well  as 
developing  new  OIG  Special  Fraud 
Alerts.  In  addition,  this  notice  solicits 
public  comments  regarding  the 
development  of  possible  guidance 
addressing  certain  credentialing 
practices. 

DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  February  7.  2003. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Office  of  Inspector  General. 
Department  of  Health  and  Human 
Services,  Attention:  OIG-71-N,  Room 
5246.  Cohen  Building,  330 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
01G-71-N.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue.  SW.. 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8  a.m.  to  4:30 
p.in. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089.  OIG 
Regulations  Officer. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  OIG  Safe  Harbor  Provisions 

Section  1128B(b)  of  the  Social 
Security  Act  (the  Act)  (42  U.S.C.  1320a- 
7b(b))  provides  criminal  penalties  for 
individuals  or  entities  that  knowingly 
and  willfully  offer,  pay,  solicit,  or 
receive  remuneration  in  order  to  induce 


or  reward  business  reimbursable  under 
the  Federal  health  care  programs.  The 
offense  is  classified  as  a  felony  and  is 
punishable  by  fines  of  up  to  $25,000 
and  imprisonment  for  up  to  5  years.  The 
OIG  may  also  propose  the  imposition  of 
civil  money  penalties,  in  accordance 
with  section  1128A(a)(7)  of  the  Act  (42 
U.S.C.  1320a-7a),  or  exclusions  from  the 
Federal  health  care  programs,  in 
accordance  with  section  1128(b)(7)  of 
the  Act  (42  U.S.C.  1320a-7(b)(7)). 

Since  the  statute  on  its  face  is  so 
broad,  concern  has  been  expressed  for 
many  years  that  some  relatively 
innocuous  commercial  arrangements 
may  be  subject  to  criminal  prosecution 
or  administrative  sanction.  In  response 
to  the  above  concern,  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  of  1987,  section  14  of 
Public  Law  100-93,  specifically 
required  the  development  and 
promulgation  of  regulations,  the  so- 
called  "safe  harbor"  provisions, 
specifying  various  payment  and 
business  practices  which,  although 
potentially  capable  of  inducing  referrals 
of  business  reimbursable  under  the 
Federal  health  care  programs,  would  not 
be  treated  as  criminal  offenses  under  the 
anti-kickback  statute  and  would  not 
serve  as  a  basis  for  administrative 
sanctions.  The  OIG  safe  harbor 
provisions  have  been  developed  "to 
limit  'the  reach  of  the  statute  somewhat 
by  permitting  certain  non-abusive 
arrangements,  while  encouraging 
beneficial  and  innocuous  arrangements" 
(56  FR  35952;  July  29,  1991).  Health 
care  providers  and  others  may 
voluntarily  seek  to  comply  with  these 
provisions  so  that  they  have  the 
assurance  that  their  business  practices 
are  not  subject  to  any  enforcement 
action  under  the  anti-kickback  statute  or 
related  administrative  authorities.  The 
safe  harbor  provisions  are  codified  at  42 
CFR  1001.952. 

B.  OIG  Special  Fraud  Alerts  and  Special 
Advisory  Bulletins 

The  OIG  has  also  periodically  issued 
Special  Fraud  Alerts  and  Special 
Advisory  Bulletins  to  give  continuing 
guidance  to  health  care  providers  with 
respect  to  practices  the  OIG  finds 
potentially  fraudulent  or  abusive.  The 
Special  Fraud  Alerts  and  Bulletins 
encourage  industry  compliance  by 
giving  providers  guidance  that  can  be 
applied  to  their  own  businesses.  The 
OIG  Special  Fraud  Alerts  and  Bulletins 
are  intended  for  extensive  distribution 
directly  to  the  health  care  provider 
community,  as  well  as  those  charged 
with  administering  the  Federal  health 
care  programs.  The  OIG  Special  Fraud 
Alerts  and  Bulletins  are  available  on  the 
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OIG  Web  page  at  http://oig.hhs.gov/ 
fmud/fmudalerts.html. 

C.  Section  205  of  Public  Law  104-191 

Section  205  of  Public  Law  104-191 
requires  the  Department  to  develop  and 
publish  an  annual  notice  in  the  Federal 
Register  formally  soliciting  proposals 
for  modifying  existing  safe  harbors  to 
the  anti-kickback  statute  and  for 
developing  new  safe  harbors  and 
Special  Fraud  Alerts. 

In  developing  safe  harbors  for  a 
criminal  statute,  the  OIG  is  required  to 
engage  in  a  thorough  review  of  the  range 
of  factual  circimistances  that  may  fall 
within  the  proposed  safe  harbor  subject 
area  so  as  to  imcover  potential 
opportunities  for  fraud  and  abuse.  Only 
then  can  the  OIG  determine,  in 
consultation  with  the  Department  of 
Justice,  whether  it  can  effectively 
develop  regulatory  limitations  and 
controls  that  will  permit  beneficial  and 
iimocuous  arrangements  within  a 
subject  area  while,  at  the  same  time, 
protecting  the  Federal  health  care 
programs  and  their  beneficiaries  from 
abusive  practices. 

n.  Solicitation  of  Additional  New 
Reconunendations  and  Proposals 

In  accordance  with  the  requirements 
of  section  205  of  Public  Law  104-191, 
the  OIG  last  published  a  Federal 
Register  solicitation  notice  for 
developing  new  safe  harbors  and 
Special  Fraud  Alerts  on  December  19, 
2001  (66  FR  65460).  As  required  under 
section  205,  a  status  report  of  the  public 
comments  received  in  response  to  that 
notice  is  set  forth  in  Appendix  G  to  the 
OlG's  Semiarmual  Report  covering  the 
period  April  1,  2002  through  September, 
30.  2002.1  The  OIG  is  not  seeking 
additional  public  comment  on  the 
proposals  listed  in  Appendix  G  at  this 
time.  Rather,  this  notice  seeks 
additional  recommendations  regarding 
the  development  of  proposed  or 
modified  safe  harbor  regulations  and 
new  Special  Fraud  Alerts  beyond  those 
summarized  in  Appendix  G  to  the  OIG 
Semiannual  Report  referenced  above.  A 
detailed  explanation  of  justifications  for 
a  suggested  safe  harbor  or  Special  Fraud 
Alert,  as  well  as  supporting  empirical 
data  if  available,  would  be  helpful  and 
should,  if  possible,  be  included  in  any 
response  to  this  solicitation. 

A.  Criteria  for  Modifying  and 
Establishing  Safe  Harbor  Provisions 

.  In  accordance  with  section  205  of 
HIPAA,  we  will  consider  a  number  of 


'  The  QIC  Semiannual  Report  can  be  accessed 
through  the  OIG  Web  site  at  http://0ig.hhs.gOv/ 
publications/semiannual.htihl. 


factors  in  reviewing  proposals  for  new 
or  modified  safe  harbor  provisions,  such 
as  the  extent  to  which  the  proposals 
would  effect  an  increase  or  decrease 
in — 

•  Access  to  health  care  services: 

•  The  quality  of  care  services;       9, 

•  Patient  freedom  of  choice  among 
health  care  providers; 

•  Competition  among  health  care 
providers; 

•  The  cost  to  Federal  health  care 
programs; 

•  The  potential  overutilization  of  the 
health  care  services;  and 

•  The  ability  of  health  care  facilities 
to  provide  services  in  medically 
uinderserved  areas  or  to  medically 
underserved  populations. 

In  addition,  we  will  take  into 
consideration  other  factors,  including, 
for  example,  the  existence  (or 
nonexistence)  of  any  potential  financial 
benefit  to  health  care  professionals  or 
providers  that  may  vary  based  on  their 
decisions  to  (1)  order  a  health  care  item 
or  service  or  (2)  arrange  for  a  referral  for 
health  care  items  or  services  to  a 
particular  practitioner  or  provider. 

B.  Criteria  for  Developing  Special  Fraud 
Alerts  and  Advisory  Bulletins 

In  determining  whether  to  issue 
Special  Fraud  Alerts  and  Special 
Advisory  Bulletins,  we  will  consider, 
among  other  factors,  whether,  and  to 
what  extent,  the  identified  conduct  may 
result  in  any  of  the  consequences  set 
forth  above,  as  well  as  the  potential 
volume  and  fr^uency  of  the  identified 
conduct. 

m.  Solicitation  of  Public  Comments  on 
Certain  Credentialing  Practices 

We  have  been  asked  by  the  American 
Medical  Association  (AMA)  to  issue 
guidance  regarding  the  legality  under 
the  federal  anti-kickback  statute  of 
certain  practices  in  connection  with  the 
'granting  of  hospital  staff  privileges. 
According  to  the  AMA  and  other 
sources,  an  increasing  niunber  of 
hospitals  are  refusing  to  grant  staff 
privileges  to  physicians  who  (1)  own  or 
have  other  financial  interests  in,  or 
leadership  positions  with,  competing 
healthcare  entities,  (2)  refer  to 
competing  health  care  entities,  or  (3)  fail 
to  admit  some  specified  percentage  of 
their  patients  to  the  hospital.  There  may 
be  other  examples  of  restrictive 
credentialing. 

In  evaluating  the  propriety  of  these 
credentialing  practices,  the  OIG  has 
identified  the  following  issues  about 
which  it  is  soliciting  public  comment  in 
order  to  develop  a  better  understanding 
of  these  practices  and  their  potential  for 
abuse: 


A.  Are  hospital  staff  privileges 
"remuneration"?  Historically,  so  long  as 
a  physician  had  privileges  at  one 
hospital,  the  denial  of  privileges  at 
another  hospital  was  rarely  actionable, 
since  the  physician  could  admit  his  or 
her  patients  to  the  hospital  at  which  the 
physician  had  privileges.  With  the* 
growth  of  managed  care  networks, 
especially  in  combination  with  the 
grovkrth  of  health  care  systems  that 
substantially  control  local  markets, 
access  to  patients  may  depend  on 
having  privileges  at  the  proper  hospital. 
What  effect,  if  any,  do  these 
developments  have  on  the 
determination  whether  staff  privileges 
are  remuneration?  Should  the 
determination  whether  staff  privileges 
have  monetary  value  turn  on  the 
particular  factual  circumstances  (e.g.,  in 
a  given  market,  does  access  to  privileges 
have  a  demonstrable  monetary  value)? 
Under  what  circumstances  do  staff 
privileges  have  monetary  value? 

B.  What  are  the  implications  of  a 
hospital's,  denial  of  privileges  to  a 
physician  who  competes  with  the 
hospital?  Increasingly,  physicians  invest 
in  and  own  entities,  such  as  ambulatory 
surgical  centers,  cardiac  catheterization 
labs,  and  specialty  hospitals,  that 
compete  with  hospital  services.  These 
physicians  may  be  in  a  position  to  steer 
profitable  business  or  patients  to  their 
own  competing  business  through  their 
control  of  referrals.  A  credentialing 
policy  that  categorically  refuses 
privileges  to  physicians  with  significant 
conflicts  of  interest  would  not  appear  to 
implicate  that  anti-kickback  statute  in 
most  situations.  How  should  such 
physicians  be  defined:  ownership? 
employee  or  contractor?  staff  leadership 
position? 

C.  Should  the  exercise  of  discretion 
by  the  privilege-granting  hospital  affect 
the  an^ysis  under  the  anti-kickback 
statute?  Several  credentialing  practices 
have  been  brought  to  oiar  attention  that 
give  the  privilege-granting  hospital 
discretion  to  evaluate  the  "financial 
conflict"  created  by  a  physician's 
outside  business  interests  and  permit 
the  physician  to  retain  privileges  subject 
to  periodic  review.  Such  discretionary 
decision-making  appears  to  raise 
substantial  risks  under  the  anti-kickback 
statute  (i.e.,  privileges  are  conditioned 
on  a  sufficient  flow  of  referred 
business).  What  factors  other  than  the 
amoimt  of  business  still  being  generated 
for  the  hospital  might  be  used  as  the 
basis  for  the  hospital  exercising 
discretion  in  these  kinds  of 
arrangements?  From  a  policy 
perspective,  are  there  bases  for  the 
hospital's  review  or  exercise  of 
discretion  that  should  not  implicate  the 
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anti-kickback  statute?  Are  there  limits 
on  discretion  that  might  provide 
sufficient  safeguards  under  the  anti- 
kickback  statute? 

D.  Can  privileges  ever  be  conditioned 
on  referrals,  other  than  minimums 
necessary  for  clinical  proficiency?  Some 
hospitals  have  apparently  attempted  to 
condition  privileges  on  a  physician's 
referral  of  a  predetermined  level  of  his 
or  her  hospital  business  to  the  hospital. 
Assuming  the  privileges  have  monetary 
value,  such  conditions  would  appear  to 
be  suspect  under  the  anti-kickback 
statute.  Are  there  conditions  under 
which  such  conditions  might  be 
justified?  Failing  financial  health? 
Guaranteeing  a  patient  volume 
sufficient  to  support  offering  a  critical 
service  not  otherwise  available  (e.g. .  a 
cardiac  service  in  a  rural  area)?  Does  the 
level  of  required  referrals  or  business 
matter  (e.g.,  is  there  a  difference 
between  a  requirement  of  25  percent  of 
referrals  compared  to  75  percent)? 

E.  What  is  the  effect  of  credentialing 
restrictions  that  apply  only  to  members 
of  a  group  practice?  What  are  the 
implications  of  a  hospital  restricting 
privileges  for  some,  but  not  all. 
members  of  a  group  practice?  What 
about  restricting  privileges  of  the  entire 
group? 

Finally,  we  are  interested  in 
comments  on  other  aspects  of  restrictive 
credentialing  practices  that  should 
inform  our  review  of  these  practices  and 
development  of  possible  guidance  under 
the  anti-kickback  statute. 

Dated;  November  19.  2002. 
lanet  Rehnquist, 
Inspector  General. 

|FR  Doc.  02-310.39  Filed  12-6-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1003 
RIN0991-AB04 

Medicare  and  State  Health  Care 
Program*:  Fraud  and  Abuse;  Civil 
Money  Penalty  Exception  To  Protect 
Payment  of  {Medicare  Supplemental 
Insurance  and  Medigap  Premiums  for 
ESRD  Beneficiaries 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 

ACTION:  Notice  of  withdrawal  of 
proposed  rulemaking. 

summary:  On  May  2,  2000.  we 
published  a  notice  of  proposed 


rulemaking  (65  FR  25460)  soliciting 
public  comments  regarding  a  possible 
new  exception  under  the  OIG's  civil 
money  penalty  provisions  in  42  CFR 
part  1003  for  independent  dialysis 
facilities  that  pay,  in  whole  or  in  part, 
premiums  for  Supplemental  Medical 
Insurance  (Medicare  Fart  B)  or  Medicare 
Supplemental  Health  Insurance  policies 
(Medigap)  for  financially  needy 
Medicare  beneficiaries  with  end-stage 
renal  disease  (ESRD).  The  exception 
would  have  established  various 
standards  and  guidelines  that,  if  met, 
would  have  resulted  in  the  particular 
arrangement  being  protected  from  civil 
money  sanctions  under  section 
1128A(a)(5)  of  the  Social  Security  Act 
(the  Act).  Having  considered  the  public 
comments  and  for  the  reasons  explained 
below,  we  are  not  promulgating  an 
exception  for  these  arrangements. 
DATES:  The^RM  published  on  May  2, 
2000  at  65  FR  25460  is  withdrawn  as  of 
December  9.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089.  Office  of 
Counsel  to  the  Inspector  General. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Section  1128A(a)(5)  of  the  Act 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
Public  Law  104-191,  amended  the  Act 
to  prohibit  any  pterson  iroia  offering 
Medicare  or  Medicaid  beneficiaries 
remuneration  that  might  influence  them 
to  order  or  receive  from  a  particular 
provider,  practitioner,  or  supplier  items 
or  services  payable  by  Medicare  or 
Medicaid.  Specifically,  section  231(h)  of 
HIPAA  established  a  new  provision — 
section  1128A(a)(5)  of  the  Act — for  the 
imposition  of  a  civil  money  penalty 
(CMP)  against  any  person  who: 

Offers  or  transfers  remuneration  to  any 
individual  eligible  for  benefits  under 
[Medicare  or  Medicaid]  that  such  person 
Icnows  or  should  know  is  likely  to  influence 
such  individual  to  order  or  receive  from  a 
particular  provider,  practitioner,  or  supplier 
any  item  or  service  for  which  payment  may 
be  made,  in  whole  or  in  part.'Under 
(Medicare  or  Medicaid). 

Section  231(h)  of  HIPAA  also  created 
a  new  section  1128A(i)(6)  of  the  Act  to 
define  the  term  "remuneration"  for 
purposes  of  the  new  CMP. 
"Remuneration"  is  broadly  defined  to 
include  any  "waiver  of  coinsurance  and 
deductible  amounts  (or  any  part 
thereof),  and  transfers  of  items  or 
services  for  free  or  for  other  than  fair 
market  value."  There  are  several  narrow 
exceptions,  including  an  exception  for 
waivers  of  copayments  based  on 
financial  need,  if  the  waivers  are  neither 


routine,  nor  advertised.  No  exception 
applies  to  the  payment  by  providers  of 
Medicare  Part  B  or  Medigap  insurance 
premiiuns  on  behalf  of  Medicare  or 
Medicaid  beneficiaries.  > 

B.  Effects  of  Section  1128A(a)(5) 

Following  enactment  of  HIPAA, 
representatives  of  a  number  of  ESRD 
providers  informed  the  OIG  that  many 
providers  had  been  paying  for  Medicare 
Part  B  premiums  and  Medigap  policies 
for  financially  needy  patients  who  could 
not  afford  to  purchase  such  insurance. 
The  OIG  concluded  that  such  promium 
subsidies  could  be  unlawful  under  the 
new  law,  and  providers  subsequently 
suspended  their  purchases  of  Medigap 
policies  and  payments  of  Medicare  Part 
B  premiums  for  their  patients. 
Alternatively,  some  providers  entered 
into  funding  arrangements  with 
unrelated,  nonprofit  organizations  that 
pay  premiums  on  behalf  of  needy  ESRD 
patients  without  regard  to  the  identity  of 
the  patient's  provider. 

To  date,  the  OIG  has  approved  three 
premiiun  funding  arrangements  through 
advisory  opinions.  (OIG  Advisory' 
Opinions  Nos.  97-1.  97-2.  and  98-17.') 
OIG  Advisory  Opinion  No.  97-1  is 
representative.  In  that  instance,  the 
American  Kidney  Fund  (AKF) — a 
section  501(c)(3)  charitable  and 
educational  organization — and  a 
number  of  dialysis  providers  established 
an  arrangement  whereby  the  providers 
contribute  funds  to  AKF.  which,  in  turn, 
independently  screens  patients  for 
financial  need  and  pays  Medicare  Part 
B  and  Medigap  premiums  on  behalf  of 
qualifying  patients.  Under  the 
arrangement,  the  providers  do  not  make 
premium  payments  to,  or  on  behalf  of, 
particular  patients;  there  is  no  "pass 
through"  of  payments  from  providers  to 
specific  patients;  and  payments  do  not 
tie  patients  in  any  way  to  particular 
providers.  In  short,  the  premium 
payments  do  not  influence  a  patient's 
selection  of  any  particular  provider — the 
core  prohibited  conduct  under  section 
1128A(a)(5).  We  understand  that  the 
AKF  program  now  operates  effectively 
and  that  contributions  from  ESRD 
providers  have  resulted  in  increasing 
numbers  of  needy  patients  receiving 
premium  payment  and  other  vital 
assistance.  In  the  five  years  since  AKF 
implemented  its  premium  support 
program,  we  have  received  only  a 
handful  of  letters  from  patients 


'  http://oig.hhs.gov/fraud/docs/advisoryopinions/ 
1 997/kdp.pdf:  http://oig.hhs.gov/fraud/docs/ 
advisoryopinions/l  997/972ao.pdf  and  http:// 
oig.hhs.gov/fraud/docs/advisoryopinions/1998/ 
ao98_17.htm  respectively. 
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concerned  abut  mistakes  made  in 
connection  with  their  AKF  fimding. 

C.  The  Proposed  Exception 

On  October  21,  1998,  Congress 
enacted  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999 
(OCESAA),  Public  Law  105-277. 
Section  5201  of  OCESAA  authorized, 
but  did  not  require,  the  Secretary  to 
issue  regulations  establishing 
exceptions  under  section  1128A(a)(5)  of 
the  Act  for  payment  practices  that 
would  otherwise  violate  the  statute, 
(Additionally.  OCESSA  vested  the 
Secretary  with  authority  to  issue 
advisory  opinions  approving  such 
arrangements  on  a  case-by-case  basis,) 
Congress  provided  no  guidance  as  to 
acceptable  bases  for  protecting  or 
approving  an  otherwise  unlawful 
arrangement.  Under  OCESAA,  if  a 
regulatory  exception  is  promulgated  for 
premium  support  payments  by  ESRD 
providers,  (i)  thp  exception  must  be 
limited  to  two  years,  and  (ii)  the 
Comptroller  General  of  the  United 
States  must  study  any  disproportionate 
impact  on  specific  Medigap  insurers 
due  to  adverse  selection  in  enrolling 
Medicare  ESRD  beneficiaries  and 
recommend  whether  to  extend  the 
exception  past  two  years. 

We  construed  OCESSA  as  evidencing 
Congress'  intent  that  we  consider,  but 
not  necessarily  establish,  an  exception 
for  premium  payments  made  by  ESRD 
providers.  To  that  end,  we  issued  an 
NPRM  soliciting  public  conunent 
regarding  a  proposed  exception  that 
would  have  applied  to  independent 
dialysis  facilities  (as  defined  in  42  CFR 
413.174)  that  have  no  hospital, 
physician,  or  other  provider  or  supplier 
ownership  and  that  pay  for  Medicare 
Part  B  or  Medigap  premiimis  for 
financially  needy  ESRD  patients  when 
(i)  the  payment  is  not  advertised,  (ii)  the 
dialysis  facility  does  not  routinely  make 
payments  for  such  premiimis,  and  (iii) 
the  dialysis  facility  makes  a  good  faith 
determination  that  the  individual  is 
financially  needy.  The  proposed 
exception  would  not  have  covered  the 
payment  of  Medicare  Part  B  or  Medigap 
premiums  on  behalf  of  any  other 
beneficiaries  or  by  any  other  type  of 
provider.  We  specifically  solicited 
comments  on  the  potential  impact  of 
adverse  selection  on  the  Medigap 
insiuance  market. 

We  received  72  timely  comments  to 
the  proposed  rule  from  a  cjoss-section 
of  interested  parties.  Many  commenters 
considered  the  proposed  rule  too 
narrow  and  advocated  a  broader  rule 
that  would  apply  to  dialysis  providers 
owned  or  operated  by  hospitals. 


physicians,  or  other  providers.  Other 
commenters  thought  the  rule  was 
unnecessary,  Commenters  representing 
insurers  opposed  the  rule. 

Commenters  favoring  a  broader  Tule 
believed  that  OCESSA  demonstrated 
Congress'  support  for  an  ESRD  premiiun 
payment  exception.  They  pointed  out 
that  many  ESRD  facilities  had  paid 
premiums  for  financially  needy  patients 
prior  to  the  enactment  of  HIPAA  and 
that  the  Health  Care  Financing 
Administration  (now  the  Centers  for 
Medicare  and  Medicaid  Services)  had  a 
separate  line  on  the  ESRD  cost  report  for 
such  payments.  They  also  noted  diat 
dialysis  patients  traditionally  have  very 
high  copayments  and.  thus,  have  a 
particular  need  for  supplemental 
insurance.  A  substantid  amount  of  care 
provided  to  these  patients  is  covered 
under  Medicare  Part  B  and  requires  a 
20%  copayment.  According  to  these 
commenters,  premium  payments  do  not 
influence  a  patient's  choice  of  an  ESRD 
facility,  since  the  availability  of 
premium  support  is  not  typically 
advertised  and  an  ESRD  patient 
typically  picks  a  dialysis  facility  based 
on  proximity  to  the  patient's  home  or 
the  recommendation  of  the  patient's 
nephrologist.  Commenters  also  asserted 
that  there  is  little  risk  of  overutilization 
because  both  ESRD  facilities  and 
nephrologists  are  paid  by  Medicare 
primarily  on  a  composite  rate  basis  that 
does  not  vary  with  the  amount  of 
services  provided. 

Commenters  opposing  the  proposed 
rule  emphasized  the  potential  effects  of 
adverse  selection  on  the  insurance 
market,  noting  that  the  claims  costs  of 
Medigap  subscribers  with  ESRD  are 
significantly  higher  than  those  of  non- 
ESRD  subscribers.  Commenters  also 
observed,  among  other  things,  that  the 
proposed  safe  harbor  would  give  ESRD 
facilities  an  incentive  to  pay  Medicare 
Part  B  and  Medigap  premiums  in  order 
to  maintain  their  revenue  streams; 
would  benefit  nephrologists  who  may 
be  influenced  to  steer  patients  to 
facilities  providing  premium  support; 
and  would  influence  beneficiaries  to 
select  particular  facilities.  In  sum, 
commenters  opposing  the  proposal 
believed  it  would  have  detrimental 
effects  on  insurers,  the  Medicare 
program,  and  beneficiaries. 

D.  Determination  Not  To  Promulgate  an 
Exception 

We  have  reviewed  the  public 
comments  and  considered  the  issues 
raised  by  an  exception  to  section 
1128A(a)(5)  for  ESRD  premium 
payments.  For  the  following  reasons,  we 
decline  to  promulgate  such  an 
exception. 


First,  the  direct  payment  of 
supplemental  premiums  by  ESRD 
providers  for  financially  needy  patients 
carries  the  same  potential  for  abuse  as 
the  provision  of  free  or  below  market 
rate  goods  or  services  by  any  other 
health  care  provider.  (See  OIG  Special 
Advisory  Bulletin  on  Offering  Gifts  and 
Other  Inducements  to  Beneficiaries  (65 
FR  55844;  August  30.  2002).  The  sUtute 
targets  corruption  of  the  provider 
selection  process.  Since  any  exception 
would  be  permissive,  any  ESRD  facility 
that  did  not  pay  premiums  for 
financially  needy  patients  would  likely 
lose  business.  In  short,  the  exception 
would  promote  the  very  conduct  the 
statute  prohibits:  the  offering  of 
remuneration  to  influence  the  selection 
of  a  provider.  Moreover,  patients  would 
not  only  be  influenced  to  select  ESRD 
facilities  that  buy  them  supplemental 
health  insurance,  but  would  be  "locked 
in"  to  those  facilities,  since  changing 
facilities  would  jeopardize  their 
supplemental  insurance  for  all  services, 
including  substantial  non-ESRD 
services. 

Second,  creating  an  exception  fqr 
direct  premium  payments  by  ESRD 
providers  would  create  demands  for 
additional  exceptions  for  comparable 
payments  by  other  health  care  providers 
and  would  potentially  increase  federal 
expenditures  and  Medigap  premiums. 
We  can  discern  no  rational  basis — and 
Congress  has  provided  no  guidance — for 
distinguishing  between  providers 
paying  premiums  for  ESRD  patients  and 
providers  paying  premiums  for  other 
chronically  ill,  financially  needy 
patients,  such  as  patients  with  cancer, 
diabetes,  or  congestive  heart  disease. 
Nor  can  we  discern  any  rational  bases 
for  distinguishing  among  types  of 
benefits  provided  to  Medicare  and 
Medicaid  beneficiaries  or  among 
categories  of  sick  beneficiaries.  Absent 
congressional  guidance,  attempting  to 
draw  such  distinctions  would 
necessarily  result  in  arbitrary  standards 
and  would  undermine  the  statute. 

It  is  to  a  provider's  financial 
advantage  (i)  to  pay  the  Medigap 
premium  whenever  the  premium  is  less 
than  the  expected  copayments  and  (ii) 
to  pay  the  Part  B  premium  whenever  the 
premium  is  less  than  the  expected  Part 
B  payments.  Thus,  the  insurer  will 
always  lose  money  on  these  policies,  as 
the  amount  paid  out  to  the  provider  will 
always  exceed  the  premiums  received. 
This  phenomenon — adverse  selection — 
will  likely  cause  insurers  to  raise 
premiums  for  all  other  enroUees  to 
cover  the  losses.  For  this  reason,  the 
health  insurance  industry  objected  to 
the  proposed  exception. 
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Finally,  we  are  not  persuaded  that  a 
special  exception  for  ESRD  premium 
payments  is  needed.  Financially  needy 
dialysis  patients  are  already  receiving, 
and  will  continue  to  receive, 
supplemental  health  insurance  support 
through  hinding  arrangements  with 
AKF  or  comparable  independent 
nonprofit  organizations.  These 
arrangements  are  lawful,  are  apparently 
efBcient.  and  minimize  the  potential  for 
abuse. 

In  sum,  in  the  absence  of  specific 
guidance  from  Congress  on  the     * 
standards  to  apply,  we  are  not 
promulgating  an  exception  for  ESRD 
premium  payments  under  section 
1128A{a)(5)  of  the  Act.  This  approach 
reflects  our  determination — articulated 


in  the  OIG  Special  Advisory  Bulletin  on 
Offering  Gifts  and  Other  hiducements  to 
Beneficiaries  (67  FR  55855;  August  30. 
2002) — that  any  exceptions  to  section 
1128A(a)(5)  must  be  closely  aligned 
with  the  existing  language  of  the  statute. 

II.  Withdrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  the  notice  of  proposed 
rulemaking  that  was  published  in  the 
Federal  Register  on  May  2,  2000  (65  FR 
25460)  is  withdrawn. 

m.  Regulatory  Impact 

Since  the  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  or  a  final  rule  and. 
therefore,  is  not  covered  under 


Executive  Order  12866  or  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

List  of  Subjects  in  42  CFR  Part  1003 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs — 
health.  Health  facilities,  Health 
professions.  Maternal  and  child  health, 
Medicaid.  Medicare.  Penalties. 

Dated:  October  25.  2002. 
Janet  Rehnquist, 
Inspector  General. 

Approved:  December  2.  2002. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-31041  Filed  12-6-02:  8:45  am] 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Meeting  of  the  Advisory  Committee; 
Mleeting 

agency:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Notice  of  Federal  Advisory 
Conunittee  meeting. 

SUMMARY:  The  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  meeting  of 
the  Advisory  Committee  on  Actuarial 
Examinations  (portions  of  which  will  be 
open  to  the  public)  in  Washington,  DC 
at  the  Office  of  Director  of  Practice  on 
January  9  and  10,  2003. 
DATES:  Thursday,  January  9,  2003,  fi-om 
9  a.m.  to  5  p.m..  and  Friday,  January  10, 
2003,  from  8:30  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Suite  4200E,  Conference  Room,  Fourth 
Floor,  East  Tower,  Franklin  Court 
Building,  1099  14th  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  W.  McDonough,  Director  of 
Practice  and  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries.  202-694-1805. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  in  Suite  4200E.  Conference 
Room,  Fourth  Floor.  East  Tower, 
Franklin  Court  Building,  1099  14th 
Street,  NW.,  Washington.  DC  on 
Thursday,  January  9,  2003,  bom  9  a.m. 
to  5  p.m.,  and  Friday,  January  10,  2003, 
from  8:30  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  29  U.S.C.  1242(a)(1)(B)  and  to 
review  the  November  2002  Pension 
(EA-2A)  Joint  Board  Examination  in 
order  to  make  recommendations  relative 


thereto,  including  the  minimum 
acceptable  pass  score.  Topics  for 
inclusion  on  the  syllabus  for  the  Joint 
Board's  examination  program  for  the 
May  2003  Basic  (EA-1)  Examination 
and  the  May  2003  Pension  (EA-2B) 
Examination  will  be  discussed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Conunittee  Act,  5  U.S.C.  App., 
that  the  portions  of  the  meeting  dealing 
with  the  discussion  of  questions  which 
may  appear  on  the  Joint  Board's 
examinations  and  review  of  the 
November  2002  Joint  Board  examination 
fall  within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  5 
U.S.C.  552b(c)(9)(B),  and  that  the  public 
interest  requires  that  such  portions  be 
closed  to  public  participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  other  topics 
will  commence  at  1  p.m.  on  January  10 
and  will  continue  for  as  long  as 
necessary  to  complete  the  discussion, 
but  not  beyond  3  p.m.  Time  permitting, 
after  the  close  of  this  discussion  by 
Committee  members,  interested  persons 
may  make  statements  germane  to  this 
subject.  Persons  wishing  to  make  oral 
statements  should  must  notify  the 
Executive  Director  in  writing  prior  to 
the  meeting  in  order  to  aid  in 
scheduling  the  time  available  and  must 
submit  the  written  text,  or  at  a 
-minimum,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  10  minutes  in  length. 
All  other  persons  planning  to  attend  the 
public  session  must  also  notify  the 
Executive  Director  in  writing   o  obtain 
building  entry.  Notification"  of  intent  to 
make  an  oral  statement  or  to  attend 
must  be  faxed,  no  later  than  December 
31.  2002,  to  202-694-1876.  Attn: 
Executive  Director.  Any  interested 
person  also  may  file  a  written  statement 
for  consideration  by  the  Joint  Board  and 
the  Committee  by  sending  it  to  the 
Executive  Director:  Joint  Board  for  the 
Enrollment  of  Actuaries,  do  Internal 
Revenue  Service,  Attn:  Executive 
Director  N:C:SC:DOP,  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

Dated:  December  3,  2002. 
Patrick  W.  McDonough, 

Executive  Director,  Joint  Board  for  the 

Enrollment  of  Actuaries. 

(FR  Doc.  02-31053  Filed  12-6-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Center  for  Nutrition  Policy  and 
Promotion;  Agency  Information 
Collection  Activities;  Proposed 
Collection;  Comment  Request — 
Generic  Clearance  for  Nutrition 
Education  Messages  and  Materials  for 
the  General  Pul>lic 

agency:  Center  for  Nutrition  Policy  and 
Promotion,  USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  conunent  on  a 
proposed  information  collection.  This 
notice  announces  the  Center  for 
Nutrition  Policy  and  Promotion's 
intention  to  request  the  Office  of 
Management  and  Budget  approval  of  the 
information  collection  instruments  to  be 
used  during  consumer  research.  The 
instruments  are  designed  to  identify 
consumers'  imderstanding  of  potential 
nutrition  education  messages  and  their 
reaction  to  prototype  sections  of 
nutrition  education  materials,  including 
Internet-based  materials.  The 
information  collected  will  be  used  to 
refine  messages  and  materials  to 
improve  usefiilness  and  consumer 
imderstanding. 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  February 
7,  2003. 

ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Carole  Davis, 
Nutrition  Promotion  Staff  Director,, 
Center  for  Nutrition  Policy  and 
Promotion,  U.S.  Department  of 
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Agriculture.  3101  Park  Center  Drive. 
Room  1034.  Alexandria.  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Carole  Davis.  703- 
305-7600. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nutrition  Education  Messages 
and  Materials  for  the  General  Public. 

OMB  Number:  To  be  assigned. 

Expiration  Date:  Not  applicable. 

Tvpe  of  Request:  New  collection  of 
information. 

Abstract:  The  Dietary  Guidelines  for 
Americans,  issued  jointly  by  the  U.S. 
Departments  of  Agriculture  and  Health 
and  Human  Services,  are  the 
cornerstone  of  Federal  nutrition  policy 
and  form  the  basis  for  nutrition 
education  efforts  of  these  agencies.  The 
U.S.  Department  of  Agriculture 
develops  and  promotes  nutrition 
education  materials  to  help  consumers 
understand  and  use  the  Dietary 
Guidelines.  The  Center  for  Nutrition 
Policy  and  Promotion  is  responsible  for 
publication  of  the  bulletin  containing 


the  text  of  the  Dietary  Guidelines;  it  also 
develops  additional  materials  to  help 
consumers  understand  and  use  the 
Guidelines.  The  increased  prevalence  of 
overweight  and  obesity  in  the  United 
States  has  made  it  even  more  important 
to  communicate  clear  and  useful 
nutrition  education  information  related 
to  the  Guidelines  on  food  choices, 
weight,  and  physical  activity.  In 
addition,  the  Center  for  Nutrition  Policy 
and  Promotion  provides  food-based 
guidance  for  the  general  public  through 
the  Food  Guide  Pyramid.  The  Pyramid 
is  an  educational  tool  designed  to  help 
consumers  implement  the  Guidelines 
and  eat  a  nutritious  diet.  The  Food 
Guide  Pyramid  is  undergoing  a  broad- 
based  reassessment,  and  development  of 
updated  materials  is  planned  to  help 
communicate  Pyramid  messages  and 
recommendations. 

Educational  messages  and  materials 
in  support  of  the  Dietary  Guidelines  for 
Americans  and  Food  Guide  Pyramid, 
including  those  targeted  to  preventing 
obesity,  will  be  developed  by  the  Center 
for  Nutrition  Policy  and  Promotion. 
These  will  include: 

1.  The  2005  editions  of  the  bulletin 
Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans  and  the 


brochure  Using  the  Dietary  Guidelines 
for  Americans; 

2.  An  updated  Food  Guide  Pyramid 
graphical  representation,  poster,  and 
supportive  educational  materials; 

3.  Nutrition  education  and  Internet- 
based  materials  to  help  combat 
overweight  and  obesity  in  America.  The 
initial  phase  of  this  campaign  will  target 
women  20  to  40  years  old,  with  a 
special  emphasis  on  low-income 
women. 

The  materials  for  these  initiatives  will 
be  tested  using  qualitative  consumer 
research  techniques,  which  may  include 
focus  groups,  qualitative  interviews,  and 
Web-based  surveys.  Participants  in  the 
testing  will  provide  information 
regarding  the  clarity,  understandability, 
and  acceptability  of  the  messages  and 
materials  during  the  developmental 
process  and  during  the  final  product 
development  stage. 

Affected  Public:  Adult  Consumers. 

Estimated  Number  of  Respondents: 
850. 

Estimated  Time  Per  Response:  2  hours 
for  focus  groups  and  qualitative 
interviews,  .25  hours  for  Web-based 
surveys. 

Total  Estimated  Annual  Burden 
Hours:  1175  hours. 


Project 


Dietary  Guidelines  materials  ... 
Food  Guide  Pyramid  materials 
Portion  awareness  messages 
Portion  awareness  materials  .. 
Portion  awareness  interactive 

Total  


Numt)er  of  re- 
spondents 


Estimated 
hours  per  re- 
spondent 


Total  esti- 
mated time 
burden 


200 
200 
100 
300 

50 


850 


2 
2 
2 


.25 


400  hrs. 
400  hrs. 
200  hrs. 
75tirs. 
100  hrs. 


1175  hrs. 


Dated:  November  27.  2002. 
Steven  Chrislensen. 

Acting  Director.  Center  for  Nutrition  Policy 

and  Promotion. 

IFR  Doc.  02-30963  Filed  12-6-02:  8:45  am] 

BILLING  CODE  3410-30-P 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-045N] 

improving  the  Recall  Process 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  if  will  hold  a  one  day  technical 
conference  on  December  12,  2002,  on 


Improving  the  Recall  Process.  There  will 
be  a  series  of  discussions  of  issues 
related  to  this  topic. 
DATES:  The  public  meeting  is  scheduled 
for  Thursday,  December  12.  2002.  The 
meeting  will  be  held  from  8  a.m.  to 
approximately  5  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Washington  Plaza  Hotel,  #10 
Thomas  Circle,  NW.,  Washington.  DC 
20005.  The  telephone  number  is  202- 
842-1300. 

A  tentative  agenda  is  available  in  the 
FSIS  Docket  Room  and  on  the  FSIS  Web 
site  at  http://frwebgate.access.gpo.gov/ 
cgi-bin/leaving.cgi?from 
=leavingFR.html&log=linklog6io=http:// 
www.fsis.usda.gov.  FSIS  welcomes 
comments  on  the  topics  to  be  discussed 
at  the  public  meeting.  Please  send  an 
original  and  two  copies  of  comments  to 
the  FSIS  Docket  Room,  Docket  02-045N, 
U.S.  Department  of  Agriculture,  Food 


Safety  and  Inspection  Service,  Room 
102  Cotton  Aimex,  300  12th  Street.  SW.. 
Washington.  DC  20250-3700.  All 
comments  and  the  official  transcript  of 
the  meeting,  when  they  become 
available,  will  be  kept  in  the  FSIS 
Docket  Room  at  the  address  provided 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Moshe  Dreyfuss  at  (202)  205-0260. 
Registration  for  the  meeting  will  be  on- 
site.  No  prior  registration  will  be 
accepted.  Persons  requiring  a  sign 
Language  interpreter  or  other  special 
accommodations  should  notify  Ms. 
Mary  Harris  as  soon  as  possible  at  (202) 
690-6498. 
SUPPLEMENTARY  INFORMATION:  ^ 

Background  , 

FSIS  administers  the  Federal  Meat 
Inspection  Act.  the  Poultry  Products 
Inspection  Act.  and  the  Egg  Products 
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Inspection  Act.  The  Agency's  activities 
are  intended  to  prevent  the  distribution 
in  domestic  and  foreign  commerce,  as 
human  food,  of  unwholesome, 
adulterated,  or  misbranded  meat, 
poidtry,  and  egg  products,  including 
products  that  may  transmit  diseases  or 
that  may  be  otherwise  injurious  to 
health. 

In  January  2000,  the  Agency  issued  its 
latest  revision  of  the  recall  procedures, 
FSIS  Directive  8080.1,  rev.  3.  This 
revised  directive  was  an  improved  recall 
procedure  designed  to  inform  meat  and 
poultry  producers  of  the  need  for  swift 
action  to  prevent  contaminated  or 
adulterated  meat  or  poultry  from 
reaching  the  public.  It  includes  methods 
for  recovering  those  products  and 
procedures  for  public  notification. 

While  this  process  has  functioned 
well,  in  recent  months  there  have  been 
questions  raised  on  the  efficiency  and 
effectiveness  of  the  recall  process  in 
light  of  several  large  recalls.  Therefore, 
to  address  these  coiurems  and  to  solicit 
possible  means  of  improving  the  recall> 
system,  FSIS  is  holding  this  public 
meeting. 

Public  Meeting 

At  the  meeting,  the  Agency  will 
describe  and  invite  discussion  and 
comments  on  FSIS's  recall  authority, 
how  FSIS  approaches  recalls,  and  how 
FSIS  works  with  states  on  recalls.  Also, 
presentations  are  expected  to  be  made 
on  approaches  to  recalls  by  industry  and 
by  other  agencies. 

The  Agency  will  host  three  panel 
discussions  to  solicit  ideas  and 
proposals  for  making  the  recall  process 
more  effective.  The  discussions  will 
cover  the  implications  of  mandatory 
recall  authority,  when  public 
notification  is  needed,  whether  the 
Agency  shoiUd  approach  establishment- 
initiated  recalls  differentiy  from 
Agency-initiated  recalls,  and  whether 
product  should  be  withheld  from 
commerce  until  sample  results  are 
received.  The  Agency  intends  to  seek 
information  from  academia,  industry 
sources,  and  consumers  on  ways  to 
improve  the  recall  process  with  a 
particular  emphasis  on  improving 
public  health  and  to  provide  a  forum  for 
discussion  on  how  best  to  handle. them. 
The  Agency  will  open  the  discussion  to 
include,  and  solicit  comment  from,  the 
attendees. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  annoimce  it  and 


make  copies  of  this  Federal  Register 
publication  available  t  o-ough  the  FSIS 
Constituent  Update.  ^  JIS  provides  a 
weekly  Constituent  L  pdate,  which  is 
communicated  via  Listserv,  a  free  e-mail 
Subscription  service.  In  addition,  the 
update  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Re^ster  notices, 
FSIS  public  meetings,  recalls,  and  any 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 
constituents/stakeholders.  The 
constituent  Listserv  consists  of  industry, 
trade,  and  farm  groups,  consimier 
interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  that  have 
requested  to  be  included.  Through  the 
Listserv  and  Web  page,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
bee  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  Internet  at  http:// 
www.fsis.  usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC.  on:  December  4, 
2002. 

Dr.  Garry  L.  McKee, 
Administrator. 
[PR  Doc.  02-31008  Filed  12-6-O2I  8:45  am] 

BNJJNG  COOE  3410-OM-P 


DEPARTMEtfT  OF  AGRICULTURE 

Forest  Service 

Keystone-Quartz  Ecosystem 
Management  Project,  Beavertiead- 
Deerlodge  National  Forests, 
Beavertiead  County,  MT 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  a 
supplement  to  the  Enviroimiental 
Impact  Statement. 

SUMMARY:  The  Forest  Service  will 
prepare  a  supplement  to  the  final 
Environmental  Impact  Statement  to 
document  additional  soils  analysis  and 
disclose  the  environmental  impacts  to 
the  soils  resource  of  the  preferred 
alternative  to  manipulate  forest  and 
range  vegetation  on  684  acres.  The 
Preferred  Alternative  6  would  thin  and 
prescribe  bum  540  acres  of  Douglas-fir 
forest  to  restore  open  Douglas-fir  forest 
habitat,  release  58  acres  of  aspen/shrub 
to  restore  aspen/shrub  communities, 
thin  19  acres  of  dense  lodgepole  pine  to 
improve  overall  forest  health,  and 


restore  shrub/grass  habitat  by  removal  of 
small  conifers  and  prescribed  burning 
on  67  acres  of  shrub/grass  habitat  that 
has  been  lost  to  conifer  succession. 
Forest  product  recovery  would  occur  on 
58  acres  to  remove  the  large  conifers 
(aspen/shrub  release  only);  on  260  acres 
to  remove  special  forest  products  (small 
diameter  trees),  and  on  19  acres  to 
remove  post  and  pole  size  lodgepole 
pine.  Slashing  would  remove  smaller 
conifers  in  most  treatment  areas  as  a 
pre-treatment  prior  to  prescribed 
burning.  Existing  roads  would  be  used 
and  no  new  roads  would  be  built.  This 
area  lies  at  the  northern  end  of  the 
Pioneer  Mountains,  three  miles  south  of 
Wise  River,  Montana.  The  prior  notice 
of  intent  for  this  proposed  action 
appeared  in  the  Federal  Register  on 
April  9,  1999,  64  FR  17310-11.  The 
NOA  for  the  DEIS  appeared  on  April  6. 
2001,  66  FR  18243.  A  Final 
Environmental  Impact  Statement  and  a 
•  Record  of  Decision  were  issued  on 
December  3,  2(M)1.  The  legal  notice  of 
the  Record  of  Decision  for  the  FEIS 
appeared  on  the  Montana  Standard  on 
December  31,  2001.  The  decision  was 
appealed,  and  later  reversed  on  March 
15,  2002. 

DATES:  Initial  comments  concerning  the 
supplement  to  the  EIS  should  be 
received  in  writing  no  later  than  30  days 
after  the  publication  of  this  NOI  in  the 
Federal  Register. 

ADDRESSES:  The  responsible  official  is 
the  District  Ranger,  Beaverhead- 
Deerlodge  National  Forest,  Dillon, 
Montana.  Please  send  comments  to 
Charlie  Hester,  District  Ranger,  Wise 
River  Ranger  District,  P.O.  Box  100. 
Wise  River.  MT  59762.  Comments  may 
be  electronically  submitted  to  rl_b- 
d_comments@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Trejo.  project  leader.  P.O.  Box  100,  Wise 
River,  MT  or  phone  (406)  832-3178  or 
by  e-mail  to  jtreio@fs.fed. us.  People  may 
visit  with  Forest  Service  officials  at  any 
time  during  the  analysis  and  prior  to  the 
decision. 

The  draft  supplement  to  the  EIS  is 
anticipated  to  be  available  for  review  in 
January  2003.  The  final  supplement  to 
the  EIS  is  planned  for  completion  in 
April  2003. 

The  Environmental  Protection  Agency 
will  publish  the  notice  of  availability  of 
the  (fraft  supplement  to  the 
environmental  impact  statement  in  the 
Federal  Register.  The  Forest  will  also 
publish  a  legal  notice  of  its  availability 
in  the  Montana  Standard  Newspaper, 
Butte,  Montana.  A  45-day  comment 
period  on  the  draft  supplement  to  the 
Environmental  Impact  Statement  will 
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begin  the  day  following  the  publication 
of  the  legal  notice. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notioe  of  several  court  rulings 
related  to  public  f)articipation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  supplement  to  the 
Environmental  Impact  Statement  must 
structure  their  participation  in  the 
environmental  review  of  the  preferred 
alternative  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC. 
435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  supplement  to  the 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  supplement  to 
the  environmental  impact  statement 
may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Hodel,  803 
F.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  supplement  to  the 
Environmental  Impact  Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns,  comments  on  the  draft 
supplement  to  the  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  of  the 
draft  supplement.  Reviewers  may  wish 
to  refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  responsible  official  will  make  the 
decision  on  this  proposal  after 
considering  comments  and  responses, 
envirorunental  consequences  discussed 
in  the  final  supplement  to  the  EIS.  the 
EIS,  applicable  laws,  regulations,  and 
policies.  The  decision  and  reasons  for 
the  decision  will  be  documented  in  a 
Record  of  Decision. 

Dated:  December  2.  2002. 
Thomas  K.  Reilly, 
Forest  Supervisor. 
IFR  Doc.  02-30980  Filed  12-6-02:  8:45  am) 

BILUNO  CODE  3410-1 1-«t 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Georgetown  Vegetation  Management, 
Phiiipsburg  Ranger  District, 
Beaverttead  Deerlodge  National  Forest, 
Granite  and  Deer  Lodge  Counties,  MT 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
settlement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  proposed  actions  to  manage 
forest  and  rangelands  to  reduce  fuel 
levels,  improve  forest  health,  and 
improve  vegetative  structure  in  the  Flint 
Creek,  North  Flint  Creek,  and  upper 
Warm  Springs  drainages.  The  proposed 
project  includes  the  Georgetown  and 
Echo  Lake  recreation  areas  which  are 
located  approximately  10  miles  south  of 
Phiiipsburg,  Montana.  A  portion  of  the 
project  proposes  to  treat  forested  lands 
comprised  of  vegetation  condition 
classes  2  and  3  within  and  adjacent  to 
areas  defined  as  wildland  urban 
interface  and  intermix  conmiunities. 
Areas  with  these  conditions  have  been 
identified  as  priorities  for  fuel  treatment 
under  the  National  Fire  Plan  and 
Cohesive  Strategy  because  of  the 
potential  for  severe  and  damaging 
wildfire. 

The  Forest  Service  proposes  fuel 
reduction  and  forest  health  treatments 
by  thinning  and  shelterwood  harvest  on 
1,000  to  1.200  acres.  As  estimated  1.0  to 
1.3  million  board  feet  (2,000  to  2.600 
hundred  cubic  feet.  CCF)  of  sawtimber 
and  approximately  1.0  to  1.5  million 
board  feet  equivalent  (2.000  to  3.000 
CCF)  of  posts  and  poles  would  be 
harvested.  Also.  l.lOOto  1,200  acres 
would  be  treated  with  prescribed  fire 
and  mechanical  methods  to  control 
conifer  encroachment  and  reduce 
grassland  fuels. 

This  project  originally  appeared  in  the 
Federal  Register  on  August  3, 1998, 
page  41223,  as  the  Double  Sec  Timber 
Sale  and  Vegetative  Management, 
Beaverhead-Deerlodge  National  Forest, 
Granite  and  Deer  Lodge  Counties,  MT. 
A  draft  environmental  impact  statement 
was  completed  and  a  notice  of 
availability  was  published  in  the 
Federal  Register  on  October  8, 1999, 
page  54882,  as  EIS  No.  990357,  Draft 
EIS,  AFS,  MT,  Double  Sec  Timber  Sale 
and  Vegetation  Management  Project. 

DATES:  Initial  comments  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  no  later  than  30  days  after  the 


publication  of  this  NOI  in  the  Federal 
Register. 

ADDRESSES:  The  responsible  official  is 
Forest  Supervisor  Thomas  K.  Reilly, 
Beaverhead-Deerlodge  National  Forest, 
Dillon,  MT.  Please  send  written 
comments  to  Bob  Gilman,  District 
Ranger,  Phiiipsburg  Ranger  District,  88 
lOA  Business  Loop,  Phiiipsburg,  MT 
59858.  Comments  may  be  electronically 
submitted  to  rljb- 
d_comments@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Giacoletto,  Fire  Management 
Officer,  Phiiipsburg  Ranger  District,  88 
lOA  Business  Loop,  Phiiipsburg,  MT, 
59858,  or  phone:  (406)  859-3211. 
SUPPLEMENTARY  INFORMATION:  The 
project  area  is  located  in  T4  &5N,  R13 
&14W.  The  scope  of  this  proposal  is  to 
initiate  vegetative  practices  throughout 
the  Georgetown  Lake  area  that  would 
help  maintain  the  recreational  setting 
over  time.  Treatments  would  reduce 
stand  densities  and  fuel  levels, 
especially  in  areas  near  private 
property,  developments,  and  homes. 

The  original  environmental  analysis 
for  this  area  was  initiated  in  the  spring 
of  1997.  The  original  proposed  action 
•  would  have  harvested  approximately 
11.5  million  board  feet,  from  1,250 
acres,  and  constructed  4.5  miles  of 
system  roads  and  4.5  miles  of  temporary 
roads.  Alternatives  to  the  proposed 
action  reduced  harvest  levels,  reduced 
or  eliminated  road  construction,  and 
changed  travel  management  by  closing 
up  to  14.5  miles  of  roads  and  motorized 
trails. 

The  revised  project  would  implement 
the  goals  and  objectives  outlined  in  the 
National  Fire  Plan,  Cohesive  Strategy 
and  Goal  2  of  the  10  Year 
Comprehensive  Strategy. 

Public  participation  will  be  re- 
initiated due  to  the  substantial  changes 
in  project  design.  Part  of  the  goal  of 
public  involvement  is  to  identify  issues 
to  the  revised  project.  During  initial 
scoping,  over  900  letters  were  sent  to 
interested  people,  adjacent  landowners, 
organizations,  business,  as  well  as 
Federal,  State,  County,  and  Tribal 
organizations.  Thirty-two  individual 
responses  were  received.  A  field  trip 
was  held  during  the  summer  of  1997; 
two  people  attended.  A  public  meeting 
was  held  in  Anaconda,  MT  on 
December  15, 1999.  Articles  describing 
the  project  were  published  in  local 
newspapers. 

The  analysis  will  consider  all 
reasonably  foreseeable  activities.  The 
interdisciplinary  team  has  not  yet 
developed  alternatives  to  the  proposed 
action.  Alternatives  will  be  developed 
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based  on  the  key  issues  identified 
through  scoping. 

People  may  visit  with  Forest  Service 
officisds  at  any  time  during  the  analysis 
and  prior  to  the  decision.  Two  periods 
are  specifically  designated  for 
comments  on  the  analysis:  (1)  During 
the  scoping  process  and  (2)  during  the 
draft  EIS  comment  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  adcUtional 
information  and  comments  from 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  The  United  States  Fish 
and  Wildlife  Service  will  be  consulted 
concerning  effects  to  threatened  and 
endangered  species.  The  agency  invites 
written  comments  and  suggestions  on 
this  action,  particularly  in  terms  of 
identification  of  issues  and  alternative 
development. 

The  draft  EIS  should  be  available  for 
review  in  July  2003.  The  final  EIS  is 
scheduled  for  completion  in  August 
2003. 

The  Environmental  Protection  Agency 
will  publish  the  notice  of  availability  of 
the  Draft  Environmental  Impact 
Statement  in  the  Federal  Register.  The 
Forest  Service  will  also  publish  a  legal 
notice  of  its  availability  in  the  Montana 
Standard  Newspaper,  Butte.  Montana.  A 
45-day  comment  period  on  the  draft 
environmental  impact  statement  will 
begin  the  day  following  the  legal  notice. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritage.  Inc.  v.  Harris,  490  F^  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  Uie  final 
environmental  impact  statement. 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmenUd 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Qyality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirormiental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  responsible  official  will  make  the 
decision  on  this  proposal  after 
considering  comments  and  responses, 
envirormiental  consequences  discussed 
in  the  final  EIS,  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

Dated:  December  2,  2002. 
Thomas  K.  Reilly, 

Forest  Supervisor.  Beaverhead-Deerlodge 

National  Forest. 

[PR  Doc.  02-30979  Filed  12-6-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Stanislaus  National  Forest,  CA;  Larson 
Reforestation  and  Fuels  Reduction 
Project 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  to  restore,  reforest,  and  reduce 
fuels  within  the  13,263  acre  Larson 
project  area  that  was  burned  in  the 
Stanislaus  Complex  Fire  of  1987.  The 
Larson  project  area  is  located  in 
Mariposa  County,  California,  on 
Stanislaus  National  Forest,  Groveland 
Ranger  District.  The  project  area  is 
located  three  miles  south  of  Highway 
120.  two  miles  north  of  the  Merced 
River  Canyon,  and  is  bounded  by  Pilot 
Peak  Lookout  on  the  west  and  Yosemite 
National  Park  on  the  east.  The  legal 
description  is:  Township  2  South.  Range 
18  East.  Sections  13.  24,  25,  36; 
Township  2  South,  Range  19  East, 
Sections  15-18,  19-22,  26-30,  31-35; 
Township  3  South,  Range  19  East. 
Sections  2-6.  9-10,  MDM. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 


January  15,  2003.  The  draft 
environmental  impact  statement  is 
expected  September  2003  and  the  final 
environmental  impact  statement  is 
expected  April  2004. 
ADDRESSES:  Send  written  comments  to 
John  R.  Swanson.lTistrict  Ranger. 
Stanislaus  National  Forest.  Groveland 
Ranger  District.  24545  Highway  120. 
Groveland,  CA  95321  or  fax  them  to 
(209) 962-7412.    . 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Roskopf,  Silviculture  Forester, 
Stanislaus  National  Forest,  Groveland 
Ranger  District.  24545  Highway  120. 
Groveland,  CA  95321,  phone  (209)  962- 
7825. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  being  undertaken  to 
comply  with  the  direction  contained  in 
the  National  Forest  Management  Act 
(1976)  Sec.  4.(d)(l),  stating  that  "it  is  the 
policy  of  Congress  that  all  forested  lands 
shall  be  maintained  in  appropriate 
forest  cover  with  species  of  trees,  degree 
of  stocking,  rate  of  growth,  and 
conditions  of  stands  designed  to  secure 
the  maximum  benefits  of  multiple  use 
sustained  yield  management  in 
accordance  with  the  land  management 
plans".  In  addition,  this  environmental 
impact  statement  (EIS)  will  tier  to  the 
Stanislaus  National  Forest  Land  and 
Resource  Management  Plan  and  EIS  of 
1991  as  amended. 

Purpose  and  Need  for  Action 

The  Larson  Fire  (part  of  the  Stanislaus 
Complex  Fire  of  1987)  burned  over 
15,000  acres  of  forest  and  non-forest 
lands  within  the  Larson  project  area. 
The  fire  burned  in  a  mosaic  pattern  of 
moderate  and  high  intensities. 
Significant  regeneration  of  conifer  trees 
following  a  wildfire  and  the  associated 
benefits  of  a  forested  ecosystem  has  not 
occurred.  Relying  on  natural 
regeneration  and  succession  to  reforest 
an  area  would  take  many  decades.  By 
restoring  and  reforesting  the  area,  the 
associated  benefits  of  recreation,  timber, 
soil  quality,  visual  quality,  water 
quality,  and  wildlife  habitat  would 
recover  to  pre-fire  levels  at  an 
accelerated  rate. 

Proposed  Action 

The  proposed  action  would  consist  of 
combinations  of  site  preparation  (4,300 
acres),  reforestation  (4,500* acres), 
release  (4.800  acres),  precommercial 
thinning  (750  acres),  prescribed  burning 
(4,800),  and  defensible  fuel  profile  zone 
construction  (150  acres)  treatments.  Site 
preparation  treatments  would  include 
mechanical,  manual,  and  chemical 
methods.  Specific  treatments  would 
include  shredding,  tractor  piling, 
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grapple  piling,  crushing,  felling,  hand 
herbicide  applications  (glyphosate  or 
triclopyr),  and  aerial  herbicide 
(glyphosate)  applications.  Reforestation 
treatment  wou}d  include  planting  and 
re-planting  if  needed.  Release 
treatments  would  include  hand 
herbicide  (glyphosate  or  triqlopyr) 
application  and  a  second  hand 
herbicide  (glyphosate  or  triclopyr) 
application  if  needed.  Preconmiercial 
thinning  treatments  would  include 
shredding,  hand  felling  and  piling,  and 
hand  felling  with  lopping  and  scattering 
of  slash.  Prescribed  burning  treatments 
would  include  broadcast,  underbum, 
and  pile  burning.  Defensible  fuel  profile 
zone  construction  would  include  tractor 
piling  and  shredding. 

Possible  Alternatives 

A  range  of  reasonable  alternatives  will 
be  considered  as  long  as  they  meet  the 
purpose  and  need  of  the  proposed 
action,  meet  the  project  objectives  of  the 
proposed  action,  and  are  consistent  with 
the  Forest  and  Resource  Management 
Plan.  A  "no  action"  alternative  will  also 
be  considered. 

Responsible  Official 

The  Responsible  Official  is  Glenn 
Gottschall.  Acting  Forest  Supervisor. 
Stanislaus  National  Forest,  Supervisor's 
Office.  19777  Greenley  Road.  Sonera, 
CA  95370. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  is  how  to 
restore  and  reforest  the  land  that  was 
burned  in  the  Stanislaus  Complex  Fire 
of  1987  to  meet  a  variety  of  jresource 
needs  (i.e..  recreation,  timber, 
watershed,  wildlife).  The  Forest 
Supervisor  may  select  one  of  the 
proposed  alternatives  for  reforesting  the 
bum  area,  modify  one  of  the  proposed 
alternatives  by  adding  additional 
management  requirements  or  mitigation 
measures,  or  defer  reforestation 
treatments  of  the  burned  area. 

Scoping  Process 

The  Larson  Reforestation  and  Fuels 
Reduction  Project  encouraged  public 
participation  through  notification  in  the 
Stanislaus  National  Forest  Schedule  of 
Proposed  Actions  (SOPA),  a  publication 
mailed  to  over  500  governmental 
agencies,  organizations,  groups,  and 
interested  individuals.  In  addition,  the 
project  is  listed  on  the  Stanislaus 
National  Forest  SOPA  web  site  (http;:/ 
/www.rS.fs.fed.us/stanisIaus/pIanning/ 
sopa/index.htm).  Furthermore,  a 
preliminary  scoping  letter  was  mailed 
out  to  various  individuals,  organizations 
and  government  agencies  in  September 
of  1997  and  August  of  1998  requesting 


public  comments.  This  project  will  also 
be  listed  in  the  Federal  Register. 

Preliminary  Issues 

Preliminary  concerns  include  the 
effects  of  mechanical,  chemical,  and 
prescribed  burning  treatments  on  air 
quality,  soil  quality,  water  quality,  and 
threatened  and  endangered  species. 

Permits  or  Licenses  Required 

A  county  burning  permit  will  be 
required  for  prescribed  burning 
operations.  A  California  Pesticide 
Applicators  License  will  be  required  for 
herbicide  operations. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  The  Forest  Service 
will  be  seeking  information,  comments, 
and  assistance  from  Federal,  State,  and 
local  agencies,  and  other  individuals  or 
organizations  that  may  be  interested  in, 
or  affected  by,  the  proposed  action. 
Scoping  comments  will  be  used  to 
refine  the  proposed  action;  develop 
management  requirements,  mitigation 
measures,  or  alternatives;  and  identify 
potential  issues  and  environmental 
effects  of  the  proposal  and  the 
alternatives.  This  input  will  be  used  in 
the  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45-days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee ^uclear  Power  Corp.  v. 
NBDC,  435  U.S.  319,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 


these  court  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
conmients  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  v9ill  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15.  Section 
21) 

Dated:  November  26.  2002. 
Glenn  |.  Gottschall. 

Acting  Forest  Supervisor,  Stanislaus  National 
Forest. 
(PR  Doc.  02-31025  Filed  12-6-02;  8:45  am] 
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DEPAlrrMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Assistance  to  High  Energy  Cost  Rural 
Communities 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  funding  availability 
(NOFA). 

summary:  The  Rural  Utilities  Service 
(RUS)  of  the  United  States  Department 
of  Agriculture  (USDA)  announces  the 
availability  of  $14.9  million  in  a  new 
program  of  competitive  grants  to  assist 
communities  with  extremely  high 
energy  costs.  This  grant  program  is 
authorized  under  section  19  of  the  Rural 
Electrification  Act  of  1936  (7  U.S.C. 
1918a).  The  grant  funds  may  be  used  to 
acquire,  construct,  extend,  upgrade,  or 
otherwise  improve  energy  generation, 
transmission,  or  distribution  facilities 
serving  communities  in  which  the 
average  residential  expenditure  for 
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home  energy  exceeds  275  percent  of  the 
national  average.  Eligible  applicants 
include  persons.  States,  political 
subdivisions  of  States,  and  other  entities 
organized  under  State  law.  Federally- 
recognized  Indian  tribes  and  tribal 
entities  are  eligible  applicants.  This 
notice  describes  the  eligibility  and 
application  requirements,  the  criteria 
that  will  be  used  by  RUS  to  award 
funding  and  information  on  how  to 
obtain  application  materials. 
DATES:  All  applications  must  be 
postmarked  or  delivered  to  RUS  no  later 
than  February  7,  2003. 

Applications  will  be  accepted  on 
publication  of  this  notice. 
ADDRESSES:  Applications  are  to  be 
submitted  to  the  Rural  Utilities  Service, 
U.S.  Department  of  Agricultiu-e.  1400 
Independence  Avenue.  SW.  STOP  1522, 
Room  4034  South  Building, 
Washington,  DC  20250-1522. 
Applications  should  be  marked 
"Attention:  High  Energy  Cost 
Community  Grant  Program." 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Larsen,  Management  Analyst, 
U.S.  Department  of  Agriculture,  Rural 
Utilities  Service,  Electric  Program,  1400 
Independence  Avenue,  SW,  STOP  1560. 
Room  4037  South  Building. 
Washington.  DC  20250-1560. 
Telephone  202-720-9545.  Fax  202- 
690-0717,  email 
HEnergy02@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  (CFDA)  as  "Assistance  to  High 
Energy  Cost  Rural  Communities."  The 
CFDA  number  assigned  to  this  program 
is  10.859. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
requirements  of  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  as  implemented  under 
USDA's  regulations  at  7  CFR  part  3015. 

Information  Collection  and 
Recordkeeping  Requirements 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.)  (the  "Act"), 
OMB  must  approve  all  "collections  of 
information"  by  RUS.  The  Act  defines 
"collection  of  information"  as  a 
requirement  for  "answer  to  *   *   * 
identical  reporting  or  recordkeeping 
requirements  imposed  on  ten  or  more 
persons*   *   *."  (44  U.S.C.  3502(3)(A).) 
RUS  has  determined  that  it  is  likely  that 
fewer  than  ten  applications  will  be 
received  because  of  stringent  eligibility 
requirements.  Therefore,  this  NOFA 


does  not  involve  the  imposition  of 
identical  reporting  and  recordkeeping 
requirements  on  ten  or  more  persons 
and  does  not  require  approval  under  the 
Act.  If  RUS  receives  ten  or  more 
applications  in  response  to  this  NOFA, 
the  Agency  will  submit  a  request  for 
approval  under  the  Paperwork 
Reduction  Act. 

Background 

RUS  is  making  available  $14.9  million 
in  competitive  grants  through  a  new 
financial  assistance  program  under  the 
Rural  Electiification  Act  of  1936  (7 
U.S.C.  901  et  seq.)  (the  "RE  Act"). 
Under  section  19  of  the  RE  Act  (7  U.S.C. 
918a),  RUS  is  authorized  to  make  grants 
to  "acquire,  construct,  extend,  upgrade, 
and  otherwise  improve  energy 
generation,  transmission,  or  distribution 
facilities"  serving  communities  in 
which  the  average  residential 
expenditure  for  home  energy  is  at  least 
275  percent  of  the  national  average 
residential  expenditure  for  home 
energy." 

The  purpose  of  this  new  program  is  to 
provide  financial  assistance  for  a  broad 
range  of  energy  facilities,  equipment 
and  related  activities  to  offset  the 
impacts  of  extremely  high  residential 
energy  costs  on  eligible  communities. 
Grants  funds  may  be  used  to  "acquire, 
construct,  extend,  upgrade  and 
otherwise  improve  energy  generation, 
transmission,  or  distribution  facilities', 
serving  extremely  high  energy  cost 
communities.  Eligible  facilities  include 
on-grid  and  off-grid  renewable  energy 
systems  and  implementation  of  cost- 
effective  demand  side  management  and 
energy  conservation  programs  that 
benefit  eligible  communities. 

Eligible  applicants  include  "persons, 
States,  political  subdivisions  of  States, 
and  other  entities  organized  under  the 
laws  of  States."  Under  section  13  of  the 
RE  Act  (7  U.S.C.  913)  "the  term  person 
shall  be  deemed  to  mean  any  natural 
person,  firm,  corporation,  or 
association."  Indian  tribes  and  tribal 
entities  are  eligible  applicants  and 
beneficiaries  under  this  program. 

No  cost  sharing  or  matching  funds  are 
required  as  a  condition  of  eligibility 
under  this  grant  program.  However. 
RUS  will  consider  other  financial 
resources  available  to  the  grantee  and 
any  voluntary  commitment  of  matching 
funds  or  other  contributions  in  assessing 
the  grantee's  capacity  to  carry  out  the 
grant  program  successfully  and  will 
award  additional  evaluation  points  to 
proposals  that  include  such 
contributions. 

As  a  further  condition  of  each  grant, 
section  19(b)(2)  of  the  RE  Act  requires 
that  plaiming  and  administrative 


expenses  may  not(B5fceed  4  percent  of 
the  grant  funds. 

This  NOFA  provides  an  overview  of 
the  grant  program,  eligibility  and 
application  requirements,  and  selection 
criteria.  Applicants  should  consult  the 
detailed  grant -Application  Guide  for 
additional  information  on  application 
requirements  and  copies  of  all  required 
forms  and  certifications.  The 
Application  Guide  is  available  on  the 
Internet  from  the  RUS  Web  site  at 
<http://www.  usda.gov/rus/electric/ 
hecgp/index.htm>.  The  application 
guide  may  also  be  requested  from  the 
Agency  contact  listed  above. 

Definitions 

As  used  in  this  NOFA: 

Administrator  means  the 
Administrator  of  the  RUS. 

Agency  means  the  Rural  Utilities 
Service. 

Application  Guide  means  the 
Application  Guide  prepared  by  RUS  for 
the  High  Energy  Cost  Grant  program 
containing  detailed  instructions  for 
determining  eligibility  and  preparing 
grant  applications,  and  copies  of 
required  forms,  questionnaires,  and 
model  certifications. 

Census  block  means  the  smallest 
geographic  entity  for  which  the  Census 
Bureau  collects  and  tabulates  decennial 
census  information  and  which  are 
defined  by  boundaries  shown  on  census 
maps. 

Census  designated  place  (CDP)  means 
a  statistical  entity  recognized  by  the 
U.S.  Census  comprising  a  dense 
concentration  of  population  that  is  not 
within  an  incorporated  place  but  is 
locally  identified  by  a  name  and  with 
boundaries  defined  on  census  maps. 

Extremely  high  energy  costs  means 
local  community  average  residential 
energy  costs  that  are  at  least  275  percent 
of  one  or  more  home  energy  cost 
benchmarks  identified  by  RUS  based  on 
the  national  average  residential  energy 
expenditiires  as  reported  by  the  Energy 
Information  Administration  (EIA). 

Home  energy  means  any  energy 
source  or  fuel  used  by  a  household 
including  electricity,  natural  gas,  fuel 
oil,  kerosene,  liquefied  petroleum  gas 
(propane),  other  petroleum  products, 
wood  cind  other  biomass  fuels,  coal, 
wind,  and  solar  energy.  Fuels  used  for 
subsistence  activities  in  remote  rural 
areas  are  also  included.  Other 
transportation  fuel  uses  are  not 
included,  however. 

Home  energy  cost  benchmarks  means 
the  criteria  established  by  RUS  for 
eligibility  as  an  extremely  high  energy 
cost  community.  Home  energy  cost 
benchmarks  are  calculated  for  total 
annual  household  energy  expenditures; 
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total  annual  expenditures  for  individual 
fuels;  annual  average  per  unit  energy 
costs  for  primary  home  energy  soiuces 
at  275  percent  of  EIA  estimates  of 
national  average  residential  energy 
expenditure. 

Indian  Tribe  means  a  Federally 
recognized  tribe  as  defined  under 
section  4  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b)  to 
include"*  *  *  any  Indian  tribe,  band, 
nation,  or  other  organized  group  or 
commimity,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688)  [43  U.S.C. 
1601  et  seq.],  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians." 

Person  means  any  natural  person, 
firm,  corporation,  or  association  and  for 
purposes  of  this  notice,  includes  Indian 
tribes  and  tribal  entities. 

Primary  home  energy  source  means 
the  energy  source  that  is  used  for  space 
heating  or  cooling,  water  heating, 
cooking,  and  lighting.  A  household  or 
community  may  have  more  than  one 
primary  home  energy  source. 

State  rural  development  initiative 
means  a  rural  economic  development 
program  funded  by  or  carried  out  in 
cooperation  with  a  State  agency. 

Target  area  means  the  geographic  area 
to  be  served  by  the  grant. 

Target  community  means  the  unit  or 
units  of  local  government  in  which  the 
target  area  is  located. 

Tribal  entity  means  a  legal  entity  that 
is  owned,  controlled,  sanctioned,  or 
chartered  by  the  recognized  governing 
body  of  an  Indian  tribe  as  defined  in 
this  NOFA. 

Award  Information 

The  total  anioimt  of  funds  available 
for  grants  imdtr  this  notice  is  $14.9 
million.  The  number  of  grants  awarded 
under  this  NOFA  will  depend  on  the 
number  of  applications  submitted,  the 
amount  of  grant  funds  requested,  and 
the  quality  and  competitiveness  of 
applications  submitted. 

The  funding  instrument  available 
under  this  NOFA  will  be  a  grant 
agreement.  Grants  awarded  under  this 
notice  must  comply  with  all  applicable 
USDA  and  Federal  regulations 
concerning  financial  assistance,  with 
the  terms  of  this  notice,  and  with  the 
requirements  of  section  19  of  the  RE 
Act.  Grants  made  under  this  NOFA  will 
be  administered  under  and  are  subject 
to  USDA  financial  assistance  regulations 
at  7  CFR  parts  3015,  3016,  3017,  3018. 


3019,  and  3052,  as  applicable.  The 
maximum  amount  of  grant  assistance 
that  will  be  considered  for  funding  in  a 
grant  application  under  this  notice  is 
$5,000,000.  The  minimum  amount  of 
assistance  for  a  grant  application  under 
this  program  is  $75,000.  The  award 
period  will  generally  be  for  36  months, 
however,  longer  periods  may  be 
approved  depending  on  the  project 
involved. 

All  timely  submitted  and  complete 
applications  will  be  reviewed  for 
eligibility  and  rated  according  to  the 
criteria  described  in  this  NOFA. 
Applications  will  be  ranked  in  order  of 
their  numerical  scores  on  the  rating 
criteria  and  forwarded  to  the  RUS 
Administrator.  The  Administrator  will 
review  the  rankings  and  the 
recommendations  of  the  rating  panels. 
The  RUS  Administrator  will  then  fund 
grant  applications  in  rank  order. 

RUS  reserves  the  right  not  to  award 
any  or  all  the  funds  made  available 
under  this  notice,  if  in  the  sole  opinion 
of  the  Administrator,  the  grant 
proposals  submitted  are  not  deemed 
feasible.  RUS  also  reserves  the  right  to 
partially  fund  grants  if  grant 
applications  exceed  the  available  funds. 
RUS  will  advise  applicants  if  it  cannot 
fully  fund  a  grant  request. 

Eligible  Proiects 

Grantees  must  use  grant  funds  to 
acquire,  construct,  extend,  upgrade,  or 
otherwise  improve  energy  generation, 
transmission,  or  distribution  facilities 
serving  eligible  communities.  All  energy 
generation,  transmission,  and 
distribution  facilities,  equipment,  and 
associated  services  used  to  provide 
electricity,  natural  gas,  home  heating 
fuels,  and  other  residential  energy 
service  are  eligible.  On-grid  and  off-grid 
renewable  energy  projects,  and  energy 
efficiency,  and  energy  conservation 
projects  that  serve  eligible  communities 
are  included. 

Grants  may  cover  up  to  the  full  costs 
of  any  eligible  projects  subject  to  the 
statutory  condition  that  no  more  than  4 
percent  of  grant  funds  may  be  used  for 
the  planning  and  administrative 
expenses  of  the  grantee. 

The  project  must  serve  communities 
that  meet  the  extremely  high  energy  cost 
eligibility  requirements  described  in 
this  NOFA.  The  grantee  must 
demonstrate  that  the  proposed  project 
will  benefit  eligible  commimities. 
Additional  information  on  eligible 
activities  is  contained  in  the 
Application  Guide. 

Ineligible  Grant  Purposes 

Grant  funds  caimot  be  used  for: 
preparation  of  the  grant  application,  fuel 


purchases,  routine  maintenance  or  other 
operating  costs,  and  purchase  of 
equipment,  structures,  or  real  estate  not 
directly  associated  with  provision  of 
residential  energy  services.  In  general, 
grant  funds  may  not  be  used  to  support 
projects  that  primarily  benefit  areas 
outside  of  eligible  target  conununities. 
However,  grant  funds  may  be  used  to 
finance  an  eligible  target  community's 
proportionate  share  of  a  larger  energy 
project. 

Consistent  with  USDA  policy,  grant 
funds  awarded  under  this  program 
generally  caimot  be  used  to  replace 
other  USDA  assistance  or  to  refinance  or 
repay  outstanding  RUS  loans.  Grant 
funds  may,  however,  be  used  in 
combination  with  other  USDA 
assistance  programs  including  RUS 
loans.  Grants  may  be  applied  toward 
grantee  contributions  under  other  USDA 
programs  depending  on  the  terms  of 
those  programs.  For  example,  an 
applicant  may  propose  to  use  grant 
funds  to  offset  the  costs  of  electric 
system  improvements  in  extremely  high 
cost  areas  and  as  a  cost  contribution  as 
part  of  the  utility's  expansion  of  its 
distribution  system  financed  in  whole 
or  part  by  an  RUS  electric  loan.  An 
applicant  may  propose  to  finance  a 
portion  of  an  energy  project  for  an 
extremely  high  energy  cost  community 
through  this  grant  program  and  secure 
the  remaining  project  costs  through  a 
loan  or  loan  guarantee  or  grant  from 
RUS  or  other  sources. 

Each  grant  applicant  must 
demonstrate  the  economic  and  technical 
feasibility  of  its  proposed  project. 
Activities  or  equipment  that  would 
commonly  be  considered  as  research 
and  development  activities,  or 
commercial  demonstration  projects  for 
new  energy  technologies  will  not  be 
considered  as  technologically  feasible 
projects  and  would,  thus,  be  ineligible 
grant  purposes.  However,  grant  funds 
may  be  used  for  projects  that  involve  the 
innovative  use  or  adaptation  of  energy- 
related  technologies  that  have  been 
commercially  proven. 

Eligible  Applicants 

Under  Section  19  eligible  applicants 
include  "persons.  States,  political 
subdivisions  of  States,  and  other  entities 
organized  under  the  laws  of  States"  (7 
U.S.C.  918a).  Under  section  13  of  the  RE 
Act,  the  term  "person"  means  "any 
natural  person,  firm,  corporation,  or 
association"  (7  U.S.C.  913).  Examples  of 
eligible  applicants  include:  for-profit 
and  nonprofit  organizations,  including 
corporations,  associations,  partnerships 
(including  limited  liability 
partnerships),  cooperatives,  trusts,  and 
sole  proprietorships;  State  and  local 
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governments,  counties,  cities,  towns, 
boroughs,  or  other  agencies  or  units  of 
State  or  local  governments:  Indian 
tribes,  other  tribal  entities,  Alaska 
Native  Corporations;  and  individuals. 

An  individual  is  an  eligible  applicant 
under  this  program,  however,  the 
proposed  grant  project  must  provide 
community  benefits  and  not  be  for  the 
sole  benefit  of  an  individual  applicant. 

All  applicants  must  demonstrate  the 
legal  capacity  to  enter  into  %  binding 
grant  agreement  with  the  Federal 
Government  at  the  time  of  the  award 
and  to  carry  out  the  proposed  grant 
funded  project  according  to  its  terms. 

Eligible  Commuiiities 

The  grant  project  must  benefit 
communities  with  extremely  high 
energy  costs.  The  RE  Act  defines  an   ■ 


extremely  high  energy  cost  community 
as  one  in  which  "the  average  residential 
expendiiiire  for  home  energy  is  at  least 
275  percent  of  the  national  average 
residential  expenditiire  for  home 
ene'rgy"  as  determined  by  the  Energy 
Information  Administration  (EIA)  using 
the  most  recent  data  available.  7  U.S.C. 
918a. 

The  statutory  requirement  that 
commimity  residential  expenditiues  for 
home  energy  exceed  275  percent  of 
national  average  establishes  a  very  high 
threshold  for  eligibility  imder  this 
program.  RUS  has  calculated  high 
energy  cost  benchmarks  based  on  EIA 
national  average  home  energy 
expenditure  data.  Communities  must 
meet  one  or  more  high  energy  cost 
benchmarks  to  qualify  as  an  eligible 
beneficiary  of  a  grant  imder  this 


program.  Based  on  available  published 
information  on  residential  energy  costs, 
RUS  anticipates  that  only  those 
communities  with  the  highest  energy 
costs  across  the  country  will  qualify 
under  this  congressionally-mandated 
standard. 

The  EIA's  Residential  Energy 
Consumption  and  Expenditure  Surveys 
(REGS)  and  reports  provide  the  baseline 
national  average  household  energy  costs 
that  were  used  by  RUS  for  establishing 
extremely  high  energy  cost  community 
eligibility  criteria  for  this  grant  program. 
The  REGS  data  base  and  reports  provide 
national  and  regional  information  on 
residential  energy  use,  expenditures, 
and  housing  characteristics.  The  latest 
available  REGS  home  energy 
expenditure  estimates  are  based  on  1997 
survey  data  and  are  shown  in  Table  1. 


Table  1.— EIA  Average  Annual  Household  Energy  Expenditures  and  RUS  Extremely  High  Energy  Cost 

Eligibiuty  Criteria  Benchmarks 


Fuel 

Average  total  consumption 

National  average 

Extremely  high  energy  cost 
tjenchmark 

Average  annual  household  expendi- 
ture: 
Electricity 

Klatiiral  ^ac 

10,219  kilowatt  hours  (kWh) 

83  thousand  cubic  feet  

$871  oer  vear  

$2,341  per  year 

579  per  year  -. 

1,547  per  year 

FiiPl  Oil 

730  Gallons  

714  per  year  

1 ,870  per  year 

LPG/Propane  

Total  Household  Energy  Use 
Annual  average  per  unit  residential 
energy  costs: 

4AA  nallons                    

•iOO  oer  vear  

1,266  per  year 

101  million  Btus                <  1  338  ner  vear 

3.613  per  year 

0.085  per  kWh  .T 

0.229  per  kWh 

Natiiral  Gas                         

6.96  per  thousand  cubic  feet 

0.96  per  gallon 

18.78  per  thousand  cubic  feet 

Piiol  Oil 

2.62  per  gallon 

1  Pr^/PmnanA 

1.03  per  gallon 

2.72  per  gallon 

Total  Household  Energy  cost 
per  Btus. 

13.25  per  million  Btus 

36.10  per  million  Btus 

Sources  U  S  Department  of  Energy,  Energy  lnformatk>n  Administration,  Residential  Energy  Consumption  and  Expenditure  Surveys  1997.  The 
RUS  benchmarks  calculations  include  adjustments  to  reflect  the  uncertainties  Inherent  in  EIA's  statistical  methodology  for  estimating  home  en- 
ergy costs.  The  benchmarks  are  set  based  on  the  EIA's  lower  range  estimates  using  the  speafied  EIA  methods. 


Extremely  high  energy  costs  in  rural 
and  remote  communities  typically  result 
from  a  combination  of  factors.  The  most 
prevalent  include  high  energy 
consumption,  high  per  unit  energy  costs 
in  local  markets,  limited  availability  of 
energy  sources,  extreme  climate 
conditions,  and  housing  characteristics. 
The  relative  impacts  of  these  conditions 
exhibit  regional  and  seasonal  diversity. 
Market  factors  have  created  an 
additional  complication  in  recent  years 
as  the  prices  of  the  major  commercial 
residential  energy  sources — electricity, 
fuel  oil,  natural  gas,  and  LPG/propane — 
have  fluctuated  dramatically  in  some 


areas. 


RUS  has  established  community 
eligibility  criteria  based  on  EIA's 
estimates  of  national  average  residential 
energy  expenditures.  Table  1  shows  the 
national  averages  and  RUS  benchmark 


criteria  for  e}(tremely  high  energy  costs. 
The  applicant  must  demonstrate  that 
each  commimity  in  the  grant's  proposed 
target  area  exceeds  one  or  more  of  these 
high  energy  cost  benchmarks  to  be 
eligible  for  assistance  imder  this 
program. 

RUS  High  Energy  Cost  Benchmarks. 

The  benchmarks  measure  extremely 
high  energy  costs  for  residential 
consumers.  These  benchmarks  were 
calculated  using  EIA's  estimates  of 
national  average  residential  energy 
expenditures  per  household  and  by 
primary  home  energy  source.  The 
benchmarks  recognize  the  diverse 
factors  that  contribute  to  extremely  high 
home  energy  costs  in  rural 
communities.  The  benchmarks  allow 
extremely  high  energy  cost  communities 
several  alternatives  for  demonstrating 


eligibility.  Communities  may  qualify 
based  on:  total  annual  household  energy 
expenditures;  total  aimual  expenditures 
for  commercially-supplied  primary 
home  energy  sources,  i.e.,  electricity, 
natural  gas^  oil,  or  propane;  or  average 
annual  per  unit  home  energy  costs.  By 
providing  alternative  measures  for 
demonstrating  eligibility,  the 
benchmarks  reduce  the  burden  on 
potential  applicants  created  by  the 
limited  public  availability  of 
comprehensive  data  on  local 
community  energy  consimiption  and 
expenditures. 

RUS  is  adopting  the  following  high 
energy  cost  benchmarks  as  eligibility 
criteria  for  competitive  grant 
applications  submitted  in  response  to 
this  NOFA.  A  target  community  or 
target  area  will  qualify  as  an  extremely 
hi^  cost  energy  community  if  it  meets 
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one  or  more  of  the  energy  cost 
benchmarks  described  below. 

1.  Extremely  High  Average  Annual 
Household  Expenditure  For  Home 
Energy.  The  target  area  or  community 
exceeds  one  or  more  of  the  following: 

•  Average  annual  residential 
electricity  expenditure  of  $2,341  per 
household; 

•  Average  annual  residential  natural 
gas  expenditure  of  Si, 547  per 
household; 

•  Average  annual  residential 
expenditure  on  fuel  oil  of  SI. 870  per 
household; 

•  Average  annual  residential 
expenditure  on  propane  or  liquefied 
petroleum  gas  (LPG)  as  a  primar\'  home 
energy  source  of  $1,266  per  household; 
or 

•  Average  annual  residential  energy 
expenditure  (for  all  non-transportation 
uses)  of  S3.613  per  household. 

2.  Extremely  High  Average  per  unit 
energy  costs.  The  average  residential  per 
unit  cost  for  major  commercial  energy 
sources  in  the  target  area  or  community 
exceeds  one  or  more  of  the  following: 

•  Annual  average  revenues  per 
kilowatt  hour  for  residential  electricity 
customers  of  $0,229  per  kilowatt  hour 
(kWh); 

•  Annual  average  residential  natural 
gas  price  of  S18.78  per  thousand  cubic 
feet; 

;       •  Annual  average  residential  fuel  oil 
price  of  $2.62  per  gallon: 

•  Annual  average  residential  price  of 
propane  or  LPG  as  a  primary  home 
energ>'  source  of  $2.72  per  gallon:  or 

•  Total  annual  average  residential 
energy  cost  on  a  Btu  basis  of  $36.13  per 
million  Btu.' 

Supporting  Energy  Cost  Data 

The  applicant  must  include 
information  that  demonstrates  its 
eligibility  under  the  RUS  high  energy 
cost  benchmarks  for  the  target 
communities  and  the  target  areas.  The 
applicant  must  supply  documentation 
or  references  for  its  sources  for  actual  or 
estimated  home  energy  expendit\u«s  or 
equivalent  measures  to  support 
eligibility.  Generally,  the  applicant  will 
be  expected  to  use  historical  residential 
energy  cost  or  expenditure  information 
for  the  local  energy  provider  serving  the 
target  community  or  target  area  to 


■  Note:  Btu  is  the  abbreviation  for  British  Thermal 
Unit,  a  standard  energ\'  measure.  A  Btu  is  the 
quantity  of  heat  needed  to  raise  the  temperature  of 
one  pound  of  water  1  degree  Fahrenheit  at  or  near 
39.2  degrees  Fahrenheit.  In  estimating  average 
household  per  unit  energy  cost  on  a  Btu  basis,  the 
costs  of  different  home  energy  sources  are 
converted  to  a  standard  Btu  basis.  The  Application 
Guide  contains  additional  information  on 
calculating  per  unit  costs  on  a  Btu  basis  for  major 
home  energy  sources. 


determine  eligibility.  Other  potential 
sources  of  home  energy  related 
information  include  Federal  and  State 
agencies,  local  community  energy 
providers  such  as  electric  and  natural 
gas  utilities  and  fuel  dealers,  and 
commercial  publications.  The 
Application  Guide  includes  a  list  of  EIA 
resources  on  residential  energy 
consumption  and  costs  that  may  be  of 
assistance. 

The  grant  applicant  must  establish 
eligibility  for  each  community  in  the 
project's  target  area.  To  determine 
eligibility,  the  applicant  must  identify 
each  community  included  in  whole  or 
in  part  within  the  target  areas  and 
provide  supporting  actual  or  estimated 
energy  expenditure  data  for  each 
community.  The  smallest  area  that  may 
be  designated  as  a  target  area  is  a  2000 
Census  block.  This  minimum  size  is 
necessary'  to  enable  a  determination  of 
population  size. 

Potential  applicants  can  compare  the 
RUS  benchmark  criteria  to  available 
information  about  local  energy  use  and 
costs  to  determine  their  eligibility. 
Applicants  should  demonstrate  their 
eligibility  using  historical  energy  use 
and  cost  information.  Where  such 
information  is  unavailable  or  does  not 
adequately  reflect  the  actual  costs  of 
supporting  average  home  energy  use  in 
a  local  community,  RUS  will  consider 
estimated  commercial  energy  costs.  The 
Application  Guide  includes  examples  of 
circumstances  where  estimated  energy 
costs  are  used. 

EIA  does  not  collect  or  maintain  data 
on  home  energy  expenditiues  in 
sufficient  detail  to  identify  specific  rural 
localities  as  extremely  high  energy  cost 
communities.  Therefore,  grant 
applicants  will  have  to  provide 
information  on  local  community  energy 
costs  from  other  sources  to  support  their 
applications. 

m  many  instances,  historical 
community  energy  cost  information  can 
be  obtained  from  a  VcU-iety  of  public 
sources  or  from  local  utilities  and  other 
energy  providers.  For  example.  EIA 
publishes  monthly  and  annual  reports 
of  residential  prices  by  State  and  by 
service  area  for  electric  utilities  and 
larger  natural  gas  distribution 
companies.  Average  residential  fuel  oil 
and  propane  prices  are  reported 
regionally  and  for  major  cities  by 
government  and  private  publications. 
Many  State  agencies  also  compile  and 
publish  information  on  residential 
energy  costs  to  support  State  programs. 

Use  of  Estimated  Home  Energy  Costs 

Where  historical  community  energy 
cost  data  are  incomplete  or  lacking  or 
where  community-wide  data  do  not 


accurately  reflect  the  costs  of  providing 
home  energy  services  in  the  target  area, 
the  applicant  may  substitute  estimates 
based  on  engineering  standards.  The 
estimates  should  use  available 
community,  local,  or  regional  data  on 
energy  expenditures,  consumption, 
housing  characteristics  and  population. 
Estimates  are  also  appropriate  where  the 
target  area  does  not  presenUy  have 
centralized  commercial  energy  services 
at  a  level  that  is  comparable  to  other 
residential  customers  in  the  State  or 
region.  For  example,  local  commercial 
energy  cost  information  may  not  be 
available  where  the  target  area  is 
without  local  electric  service  because  of 
the  high  costs  of  connection. 
Engineering  cost  estimates  reflecting  the 
incremental  costs  of  extending  service 
could  reasonably  be  used  to  establish 
eligibility  for  areas  without  grid- 
connected  electric  service.  Estimates 
also  may  be  appropriate  where 
historical  energy  costs  do  not  reflect  the 
costs  of  providing  a  necessary  upgrade 
or  replacement  of  energy  infrastructure, 
to  maintain  or  extend  service  that  would 
raise  costs  above  one  or  more  of 
benchmarks. 

Information  to  support  high  energy 
cost  eligibility  is  subject  to  independent 
review  by  RUS.  Applications  that 
contain  information  that  is  not 
reasonably  based  on  credible  sources  of 
information  and  sound  estimates  will  be 
rejected.  Where  appropriate,  RUS  may 
consult  standard  sources  to  confirm  the 
reasonableness  of  information  and 
estimates  provided  by  applicants  in 
determining  eligibility,  technical 
feasibility,  and  adequacy  of  proposed 
budget  estimates. 

Coordination  With  State  Rural 
Development  Initiatives 

USDA  encourages  the  coordination  of 
grant  projects  under  this  program  with 
State  rural  development  initiatives. 
There  is  no  requirement  that  the  grant 
proposal  receive  the  concurrence  or 
approval  of  State  officials  as  a  condition 
of  eligibility  under  this  program.  RUS 
will,  however,  award  additional  priority 
points  to  proposals  that  are  coordinated 
with  and  support  rural  development 
initiatives  within  a  State.  The  Applicant 
should  describe  how  the  proposed 
project  will  support  State  noral 
development  initiatives  and  provide 
documentation  evidencing  any 
concurrence  or  endorsement  by  State 
rural  development  officials. 

If  an  Applicant  is  an  entity  directly 
involved  in  nual  development  efforts, 
such  as  a  State,  local,  or  tribal  rural 
development  agency  or  a  participant  in 
an  existing  USDA  Rural  Etevelopment 
program,  the  Applicant  may  qualify  for 
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additional  points  by  describing  how  its 
proposed  project  supports  its  efforts. 

How  To  Apply 

All  applications  must  be  prepared  and 
submitted  in  compliance  with  this 
NOFA  and  the  Application  Guide.  The 
Application  Guide  contains  additional 
information  on  the  grant  program  and 
sources  of  information  for  use  in 
preparing  applications  and  copies  of  the 
required  application  forms.  The  Guide 
may  be  downloaded  from  RUS  Web  site 
<http://www.  usda.gov/rus/electric/ 
hecgp/index.htm>  or  requested  from 
RUS. 

How  To  Request  An  Application 
Package 

Application  packages,  including 
•required  forms,  may  be  requested  from: 
Karen  Larsen,  Management  Analyst, 
U.S.  Department  of  Agriculture,  Rural 
Utilities  Service,  Electric  Program,  1400 
Independence  Avenue,  SW,  STOP  1560, 
Room  4037  South  Building, 
Washington.  DC  20250-1560. 
Telephone  202-720-9545.  Fax  202- 
690-0717.  email 
HEnergy02@rus.  usda  .gov. 

What  To  Include  In  The  Application 

Applicants  should  follow  the 
directions  in  this  notice  and  the 
Application  Guide  in  preparing  their 
applications.  The  completed  application 
should  be  assembled  in  the  order 
specified  with  all  pages  numbered 
sequentially  or  by  section.  The 
applicant  must  submit  the  following 
information  for  the  application  to  be 
complete  and  considered  for  funding: 

Part  A.  A  Completed  SF  424. 
"Application  for  Federal  Assistance. " 
This  form  must  be  signed  by  a  person 
authorized  to  submit  the  proposal  on 
behalf  of  the  applicant. 

Part  B.  Grant  Proposal.  The  grant 
proposal  is  a  narrative  description 
prepared  by  the  applicant  that 
establishes  the  applicant's  eligibility, 
identifies  the  eligible  extremely  high 
energy  cost  conununities  to  be  served  by 
the  grant,  and  describes  the  proposed 
grant  project,  the  potential  benefits  of 
the  project,  and  a  proposed  budget.  The 
grant  proposal  should  contain  the 
following  sections  in  the  order 
indicated. 

1.  Executive  Summary.  The  Executive 
Sununary  is  a  one  to  two  page  narrative 
summary  that:  (a)  Identifies  the 
applicant,  project  title,  and  the  key 
contact  person  with  telephone  and  fax 
numbers,  mailing  address  and  email 
address;  (b)  specifies  the  amount  of 
grant  funds  requested;  (c)  provides  a 
brief  description  of  the  proposed 
program  including  the  eligible  rural 


commimities  and  residents  to  be  served, 
activities  and  facilities  to  be  financed, 
and  how  the  grant  project  will  offset  or 
reduce  the  target  community's 
extremely  high  energy  costs;  and  (d) 
identifies  the  associated  rural 
development  initiative  that  the  project 
supports.  The  Executive  Summary 
should  also  indicate  whether  the 
applicant  is  claiming  additional  points 
under  any  of  the  criteria  designated  as 
USDA  priorities  under  this  NOFA. 

2.  Table  of  Contents:  The  application 
package  must  include  a  table  of  contents 
immediately  after  the  Executive 
Summary  with  page  numbers  for  all 
required  sections,  forms,  and 
appendices. 

3.  Applicant  Eligibility:  This  section 
includes  a  narrative  statement  that 
identifies  the  applicant  and  supporting 
evidence  establishing  that  the  applicant 
has  or  will  have  the  legal  authority  to 
enter  into  a  financial  assistance 
relationship  with  the  Federal 
Govenunent.  Examples  of  supporting 
evidence  of  applicant's  legal  existence 
and  eligibility  include:  a  reference  to  or 
copy  of  the  relevant  statute,  regulation, 
executive  order,  or  legal  opinion 
authorizing  a  State,  local,  or  tribal 
government  program,  articles  of 
incorporation  or  certificates  of 
incorporation  for  corporate  applicants, 
partnership  or  trust  agreements,  board 
resolutions.  Applicants  must  also  be 
free  of  any  debarment  or  other 
restriction  on  their  ability  to  contract 
with  the  Federal  Government. 

4.  Community  Eligibility:  This  section 
provides  a  narrative  description  of  the 
community  or  communities  to  be  served 
by  the  grant  and  supporting  information 
to  establish  eligibility.  The  narrative 
must  show  that  the  proposed  grant 
project's  target  area  or  areas  are  located 
in  one  or  more  communities  where  the 
average  residential  energy  costs  exceed 
one  or  more  of  the  benchmark  criteria 
for  extremely  high  energy  costs  as 
described  in  this  NOFA.  The  narrative 
should  clearly  identify  the  location  and 
population  of  the  areas  to  be  aided  by 
the  grant  project  and  their  energy  costs 
and  the  population  of  the  local 
government  division  in  which  they  are 
located.  Local  energy  providers  and 
sources  of  high  energy  cost  data  and 
estimates  should  be  clearly  identified. 
Neither  the  applicant  nor  the  project 
must  be  physically  located  in  the 
extremely  high  energy  cost  community, 
but  the  funded  project  must  serve  an 
eligible  community . 

The  population  estimates  should  be 
based  on  the  results  of  the  2000  Census 
available  from  the  U.S.  Census  Bureau. 
Additional  information  and  exhibits 
supporting  eligibility  may  include 


maps,  summary  tables,  and  references  to 
statistical  information  from  the  U.S. 
Census,  the  Energy  Information 
Administration,  other  Federal  and  State 
agencies,  or  private  sources.  The 
Application  Guide  includes  additional 
information  and  sources  that  the 
applicant  may  find  useful  in 
establishing  community  eligibility. 

5.  Coordination  With  State  Rural 
Development  Initiatives:  In  this  section 
the  applicant  must  describe  how  the 
proposed  grant  will  be  coordinated  with 
rural  development  efforts.  The 
Applicant  should  provide  supporting 
references  or  documentation. 

6.  Project  Overview:  This  section 
includes  the  applicant's  narrative 
overview  of  its  proposed  project.  The 
narrative  must  address  the  following: 

a.  Project  Design:  This  section  must 
provide  a  narrative  description  of  the 
project  including  a  proposed  scope  of 
work  identifying  major  tasks  and 
proposed  schedules  for  task  completion, 
a  detailed  description  of  the  equipment, 
facilities  and  associated  activities  to  be 
financed  with  grant  funds,  the  location 
of  the  eligible  extremely  high  energy 
cost  communities  to  be  served,  and  an 
estimate  of  the  overall  duration  of  the 
project.  The  Project  Design  description 
should  be  sufficiently  detailed  to 
support  a  finding  of  technical 
feasibility.  Proposed  projects  involving 
construction,  repair,  replacement,  or 
improvement  of  electric  generation, 
transmission,  and  distribution  facilities 
must  generally  be  consistent  with  the 
standards  and  requirements  for  projects 
financed  with  RUS  loans  and  loan 
guarantees  as  set  forth  in  RUS  Electric 
Program  Regulations  and  Bulletins  and 
may  reference  these  requirements. 

b.  Project  Management:  This  section 
must  provide  a  narrative  describing  the 
applicant's  capabilities  and  project 
management  plans.  The  description 
should  address  the  applicant's 
organizational  structure,  method  of 
funding,  legal  authority,  key  personnel, 
project  management  experience,  staff 
resoiuces.  the  goals  and  objectives  of  the 
program  or  business,  and  any  related 
services  provided  to  the  project 
beneficiaries.  A  ciurent  financial 
statement  and  other  supporting 
documentation  may  be  referenced,  here 
and  included  under  the  Supplementary 
Material  section.  If  the  applicant 
proposes  to  use  affiliated  entities, 
contractors,  or  subcontractors  to  provide 
services  funded  under  the  grant,  the 
applicant  must  describe  the  identities, 
relationship,  qualifications,  and 
experience  of  these  affiliated  entities. 
The  experience  and  capabilities  of  these 
entities  will  be  reviewed  by  the  rating 
panel.  If  the  applicant  proposes  to 
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secure  equipment,  design,  construction, 
or  other  services  from  non-affiliated 
entities,  the  applicant  must  briefly 
describe  how  it  plans  to  procure  and/ or 
contract  for  such  equipment  or  services. 
The  Applicant  should  provide 
information  that  will  support  a  finding 
that  the  combination  of  management 
team's  experience,  resources  and  project 
structure  will  enable  successhil 
completion  of  the  project. 

c.  Regulatory  and  other  approvals: 
The  applicant  must  identify  any  other 
regulatory  or  other  approvals  required 
by  other  Federal,  State,  local,  or  tribal 
agencies,  or  by  private  entities  as  a 
condition  of  financing  that  are  necessary 
to  carry  out  the  proposed  grant  project 
and  its  estimated  schedule  for  obtaining 
the  necessary  approvals. 

d.  Benefits  of  the  proposed  project: 
The  applicant  should  describe  how  the 
proposed  project  would  benefit  the 
target  area  and  eligible  communities. 
The  description  must  specifically 
address  how  the  project  will  improve 
energy  generation,  transmission,  or 
distribution  facilities  serving  the  target 
area.  The  applicant  should  clearly 
identify  how  the  project  addresses  the 
energy  needs  of  the  community  and 
include  appropriate  measures  of  project 
success  such  as,  for  example,  expected 
reductions  in  household  or  community 
energy  costs,  avoided  cost  increases, 
enhanced  reliability,  or  economic  or 
social  benefits  from  improvements  in 
energy  services  available  to  the  target 
community.  The  applicant  should 
include  quantitative  estimates  of  cost  or 
energy  savings  and  other  benefits.  The 
applicant  should  provide 
documentation  or  references  to  support 
its  statements  about  cost-effectiveness 
savings  and  improved  services.  The 
applicant  should  also  describe  how  it 
plans  to  measure  and  monitor  the 
effectiveness  of  the  program  in 
delivering  its  projected  benefits. 

7.  Proposed  Project  Budget:  The 
applicant  must  submit  a  proposed 
budget  for  the  grant  program  on  SF 
424A,  "Budget  Information — Non- 
Construction  Programs"  or  SF-424C, 
"Standard  Form  for  Budget  Information- 
Construction  Programs."  as  applicable. 
The  budget  must  document  that 
planned  administrative  and  other 
expenses  of  the  project  sponsor  will  not 
total  more  than  4  percent  of  grant  funds. 
The  applicant  must  also  identify  the 
source  and  amount  of  any  other 
contributions  of  funds  or  services  that 
will  be  used  to  support  the  proposed 
project.  This  program  does  not  require 
supplemental  or  matching  funds  for 
eligibility,  however  RUS  will  award 
additional  rating  points  for  programs 
that  include  a  match  of  other  funds  or 
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like-kind  contributions  to  support  the 
project. 

8.  Supplementary  Material:  The 
applicant  may  append  any  additional 
information  relevant  to  the  proposal  or 
which  may  qualify  the  application  for 
extra  points  under  the  evaluation 
criteria  described  in  this  NOFA. 

Part  C.  Additional  Required  Forms 
and  Certifications:  In  order  to  establish 
compliance  with  other  Federal 
requirements  for  financial  assistance, 
the  Applicant  must  execute  and  submit 
with  the  initial  application  the 
following  forms  and  certifications: 

•  SF  424B,  "Assurances — Non- 
Construction  Programs"  or  SF  424D, 
"Assurances — Construction  Programs" 
(as  applicable). 

•  SF  LLL,  "Disclosure  of  Lobbying 
Activities." 

•  Drug-free  Workplace  Certification: 
Form  AD-1049,  "Certification 
Regarding  Drug-fi-ee  Workplace 
Requirements  for  Grantees  other  than 
Individuals:"  Form  AD-1050, 
"Certification  Regarding  Drug-free 
Workplace  Requirements  for 
Individuals;"  or  Form  AD-1052, 
"Certification  Regarding  Drug-free 
Workplace  Requirements,  States  and 
State  Agencies."  (State  applicants  that 
have  already  submitted  this  certification 
to  USDA  may  reference  their  prior  filing 
and  need  not  submit  a  new 
certification.) 

•  "Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matter — Primary' Covered 
Transactions"  as  required  under  7  CFR 
part  3017,  Appendix  A.  Certifications 
for  individuals,  corporations,  nonprofit 
entities,  Indian  tribes,  partnerships. 

•  Environmental  Profile.  The 
environmental  profile  included  in  the 
Application  Guide  solicits  information 
about  project  characteristics  and  site- 
specific  conditions  that  may  involve 
environmental,  historic  preservation, 
and  other  resources.  The  profile  will  be 
used  by  RUS  to  identify  selected 
projects  that  may  require  additional 
environmental  reviews,  assessments,  or 
environmental  impact  statements  before 
a  final  grant  award  may  be  approved.  A 
copy  of  the  environmental  profile  and 
instructions  for  completion  are  included 
in  the  Application  Guide. 

Submitting  the  Application 

Applicants  must  submit  one  original 
application  that  includes  original 
signatures  on  all  required  forms  and 
certifications  and  two  copies. 
Applications  should  be  submitted  on 
8V2  by  11  inch  white  paper. 
Supplemental  materials,  such  as  maps, 
charts,  plans,  and  photographs  may 
exceed  this  size  requirement. 


A  completed  application  must  contain 
all  required  parts  in  the  order  indicated 
in  the  above  section  on  "What  to 
Include  in  the  Application."  The 
application  package  should  be 
paginated  either  sequentially  or  by 
section. 

The  completed  application  package 
and  two  copies  must  be  delivered  to 
RUS  headquarters  in  Washington,  DC  at 
the  address  listed  at  the  beginning  of 
this  notice  using  United  States  Mail, 
overnight  delivery  service,  or  by  hand. 
At  this  time,  RUS  is  not  able  to  accept 
applications  online,  by  email  or  fax. 
Applicants  should  be  advised  that 
regular  mail  deliveries  to  Federal 
Agencies,  especially  of  oversized 
packages  and  envelopes,  continues  to  be 
delayed  because  of  increased  security 
screening  requirements.  Applicants  may 
wish  to  consider  using  Express  Mail  or 
a  commercial  overnight  delivery  service 
instead  of  regular  mail.  Applicants 
wishing  to  hand  deliver  or  use  courier 
services  for  delivery  should  contact  the 
Agency  representative  in  advance  to 
arrange  for  building  access.  RUS  advises 
applicants  that  because  of  intensified 
security  procedures  at  government 
facilities  that  any  electronic  media 
included  in  an  application  package  may 
be  damaged  during  security  screening.  If 
an  applicant  wishes  to  submit  such 
materials,  they  should  contact  the 
agency  representative  for  additional 
information. 

Deadline  for  Submission  and  Late 
Applications 

Applications  must  be  postmarked  or 
delivered  to  RUS  by  February  7,  2003. 
RUS  will  begin  accepting  applications 
on  the  date  of  publication  of  this  NOFA. 
RUS  will  accept  for  review  all 
applications  postmarked  or  delivered  to 
RUS  by  this  deadline.  Late  applications 
will  not  be  considered  and  will  be 
returned  to  the  Applicant. 

Disclosure  of  Information 

All  material  submitted  by  the 
applicant  may  be  made  available  to  the 
public  in  accordance  with  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
USDA's  implementing  regulations  at  7 
*CFR  Parti. 

Review  of  Applications 

All  applications  for  grants  must  be 
delivered  to  RUS  at  the  address  listed 
above  or  postmarked  no  later  than 
February  7,  2003  to  be  eligible  for  grant 
funding.  After  the  deadline  has  passed, 
RUS  will  review  each  application  to 
determine  whether  it  is  complete  and 
meets  all  of  the  eligibility  requirements 
described  in  this  NOFA. 
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After  the  application  closing  date, 
RUS  will  not  consider  any  unsolicited 
information  trom  the  applicant.  RUS 
may  contact  the  applicant  for  additional 
information  or  to  clarify  statements  in 
the  application  required  to  establish 
applicant  or  community  eligibility  and 
completeness.  Only  applications  that 
are  complete  and  meet  the  eligibility 
criteria  will  be  considered.  RUS  will  not 
accept  or  solicit  any  additional 
information  relating  to  the  technical 
merits  and/or  economic  feasibility  of  the 
grant  proposal  after  the  application 
closing  date. 

RUS  may  establish  one  or  more  rating 
panels  to  review  and  rate  the  grant 
applications.  These  panels  may  include 
persons  not  currently  employed  by 
USDA. 

The  panel  will  evaluate  and  rate  all 
complete  applications  that  meet  the 
eligibility  requirements  using  the 
selection  criteria  and  weights  described 
in  this  NOFA.  As  part  of  the  proposal 
review  and  ranking  process,  panel 
members  may  maike  comments  and 
recommendations  for  appropriate 
conditions  on  grant  awards  to  promote 
successful  performance  of  the  grant  or  to 
assure  compliance  with  other  Federal 
requirements.  The  decision  to  include 
panel  recommendations  on  grant 
conditions  in  any  grant  award  will  be  at 
the  sole  discretion  of  the  Administrator. 

RUS  will  use  the  ratings  and 
recommendations  of  the  panel(s)  to  rank 
applicants  against  other  applicants.  The 
rankings  and  recommendations  will 
then  be  forwarded  to  the  Administrator 
for  final  review  and  selection. 

Decisions  on  gremt  awards  will  be 
made  by  the  RUS  Administrator  based 
on  the  application,  and  the  rankings  and 
recommendations  of  the  rating  panel. 
The  Administrator  will  fund  grant 
requests  in  rank  order  to  the  extent  of 
available  funds 

Selection  Criteria  and  Weights 

RUS  will  use  the  selection  criteria 
described  in  this  NOFA  to  evaluate  and 
rate  applications  and  will  award  points 
up  to  the  maximum  number  indicated 
under  each  criterion.  Applicants  should 
carefully  read  the  information  on  the 
rating  criteria  in  this  NOFA  and  the 
Application  Guide  and  address  all 
criteria.  The  maximum  number  of 
points  that  can  be  awarded  is  100 
points.  RUS  will  award  up  to  65  points 
for  project  design  and  technical  merit 
criteria  and  up  to  35  points  based  on 
priority  criteria  for  project  or 
community  characteristics  that  support 
USDA  Rural  Development  and  RUS 
program  priorities. 


Proiect  Design  and  Technical  Merit 
Criteria 

Reviewers  will  consider  the 
soundness  of  applicant's  approach,  the 
technical  feasibility  of  the  project,  the 
adequacy  of  financial  and  other 
resources,  the  competence  and 
experience  of  the  applicant  and  its  team, 
the  project  goals  and  objectives,  and 
commimity  needs  and  benefits.  A  total 
of  65  points  may  be  awarded  under 
these  criteria. 

A.  Comprehensiveness  and  feasibility 
of  approach.  (Up  to  30  points)  Raters 
will  assess  the  technical  and  economic 
feasibility  of  the  project  and  how  well 
its  goals  and  objectives  address  the 
challenges  of  the  extremely  high  energy 
cost  community.  The  panel  will  review 
the  proposed  design,  construction, 
equipment,  and  materials  for  the 
community  energy  facilities  in 
establishing  technical  feasibility. 
Reviewers  may  propose  additional 
conditions  on  the  grant  award  to  assure 
that  the  project  is  technically  sound. 
Reviewers  will  consider  the  adequacy  of 
the  applicant's  budget  and  resources  to 
carry  out  the  project  as  proposed. 
Reviewers  will  also  evaluate  how  the 
applicant  proposes  to  manage  available 
resources  such  as  grant  funds,  income 
generated  from  the  facilities,  and  any 
other  financing  sources  to  maintain  and 
operate  a  financially  viable  jiroject  once 
the  grant  period  has  ended. 

B.  Demonstrated  experience.  (Up  to 
10  points)  Reviewers  will  consider 
whether  the  applicant  and  its  project 
team  have  demonstrated  experience  in 
successfully  administering  and  carrying 
out  projects  that  are  comparable  to  that 
proposed  in  the  grant  application.  RUS 
supports  and  encourages  emerging 
organizations  that  desire  to  develop  the 
internal  capacity  to  improve  energy 
services  in  rural  communities.  In 
evaluating  the  capabilities  of  entities 
without  extensive  experience  in 
carrying  out  such  projects,  RUS  will 
consider  the  experience  of  the  project 
team  and  the  effectiveness  of  the 
program  design  in  compensating  for 
lack  of  extensive  experience. 

C.  Community  Needs.  (Up  to  15 
points)  Reviewers  will  consider  the 
applicant's  identification  and 
documentation  of  eligible  communities, 
their  populations,  and  the  applicant's 
assessment  of  community  energy  needs 
to  be  addressed  by  the  grant  project. 
Information  on  the  severity  of  physical 
and  economic  challenges  affecting 
eligible  communities  will  be 
considered.  Reviewers  will  weigh:  (1) 
The  applicant's  analysis  of  commimity 
energy  challenges  and  (2)  why  the 
applicant's  proposal  presents  a  greater 


need  for  Federal  assistance  than  other 
competing  applications.  In  assessing  the 
applicant's  demonstration  of 
community  needs,  the  rating  panel  will 
consider  information  in  the  narrative 
proposal  addressing: 

(a)  the  burden  placed  on  the 
community  and  individual  households 
by  extremely  high  energy  costs  as 
evidenced  by  such  quantitative 
measures  as,  for  example,  total  energy 
expenditiu^s,  per  unit  energy  costs, 
energy  cost  intensity  for  occupied  space, 
or  energy  costs  as  a  share  of  average 
household  income,  and  persistence  of 
extremely  high  energy  costs  compared 
to  national  or  statewide  averages. 

(b)  the  hardships  created  by  limited 
access  to  reliable  and  affordable  energy 
services;  and 

(c)  the  availability  of  other  resources 
to  support  or  supplement  the  proposed 
grant  funding. 

D.  Project  Evaluation  Methods.  (Up  to 
5  points)  Reviewers  will  consider  the 
applicant's  plan  to  evaluate  and  report 
on  the  success  and  cost-effectiveness  of 
financed  activities  and  whether  the 
results  obtained  will  contribute  to 
program  improvements  for  the  applicant 
or  for  other  entities  interested  in  similar 
programs. 

E.  Coordination  with  Rural 
Development  Initiatives.  (Up  to  5  points) 
Raters  will  assess  how  effectively  the 
proposed  project  is  coordinated  with 
State  rural  development  initiatives  and 
is  consistent  with  and  supports  these 
efforts.  RUS  will  consider  the 
documentation  for  coordination  efforts, 
conmiunity  support,  and  State  or  local 
government  recommendations. 
Applicants  should  identify  the  extent  to 
which  the  project  is  dependent  on  or 
tied  to  other  rural  development 
initiatives,  funding,  and  approvals. 

Priority  Criteria 

In  addition  to  the  points  awarded  for 
project  design  and  technical  merit,  all    . 
proposals  will  be  reviewed  and  awarded 
additional  points  based  on  certain 
characteristics  of  the  project  or  the 
target  community.  USDA  Rural 
Development  policies  generally 
encourage  agencies  to  give  priority  in 
their  programs  to  rural  areas  of  greatest 
need  and  to  support  other  Federal 
policy  initiatives.  In  furtherance  of  these 
policies,  RUS  will  award  additional 
points  to  smaller  communities  and  areas 
experiencing  economic  hardship, 
persistent  poverty,  or  where  commimity 
energ\'  services  are  inadequate  or  the 
facilities  present  an  inmunent  hazard  to 
public  health  or  safety.  Priority  points 
will  also  be  awarded  for  proposals  that 
include  cost  sharing,  or  that  serve  a 
Federally  designated  Empowerment 
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Zone  or  Enterprise  Community  (EZ/EC) 
or  a  USDA  Champion  Community.  A 
maximum  of  35  total  points  may  be 
awarded  under  priority  criteria. 

1.  Economic  Hardship.  (Up  to  10 
points)  The  community  experiences  one 
or  more  economic  hardship  conditions 
that  impair  the  ability  of  the  community 
and/or  its  residents  to  provide  Iwsic 
energy  services  or  to  reduce  or  limit  the 
costs  of  these  services.  Economic 
hardship  will  be  assessed  using  either 
the  objective  measure  of  county  median 
income  under  A  below  or  subjectively 
under  B  based  on  the  Applicant's 
description  of  the  community's 
economic  hardships  and  supporting 
materials.  Applicants  may  elect  either 
measure,  but  not  both. 

A.  Economically  Distressed 
Communities  (up  to  10  points).  The 
target  community  is  an  economically 
distressed  county  where  the  median 
household  income  is  significantly  below 
the  State  average.  Points  will  be 
awarded  based  on  the  county  percentage 
of  State  median  household  income 
according  to  the  following: 

(1)  Less  than  70  percent  of  the  State 
median  household  income — 10  points; 

(2)  70  to  80  percent  of  the  State 
median  household  income — 8  points;  or 

(3)  80  to  90  percent  of  the  State 
median  household  income — 5  points; 

(4)  90  to  95  percent  of  the  State 
median  household  income — 2  points 

(5)  over  95  percent  of  the  State 
median  household  income — 0  points 

Information  on  State  and  county 
median  income  is  available  online  from 
the  USDA  Economic  Research  Service  at 
http://www.ers.  usda.gov/data/ 
unemployment/. 

B.  Other  Economic  Hardship  (up  to  10 
points)  The  community  suffers  from 
other  conditions  creating  a  severe 
economic  hardship  that  is  adequately 
described  and  documented  by  the 
Applicant.  Examples  include  but  are  not 
limited  to  natural  disasters,  financially 
distressed  local  industry,  loss  of  major 
local  employer,  outmigration,  or  other 
condition  adversely  affecting  the  local 
economy,  or  contributing  to  unserved  or 
underserved  energy  infrastructure  needs 
that  affect  the  economic  health  of  the 
community. 

2.  Persistent  poverty  community.  (3 
points)  Persistent  poverty  coimties  are 
those  where  poverty  continues  to  be  a 
long-term  problem.  The  Economic 
Research  Service  (ERS)  of  .USDA  has 
defined  a  persistent  poverty  coimty  as  a 
nonmetropolitan  county  in  which  more 
than  20  percent  of  the  population  were 
below  the  poverty  level  in  each  of  the 
last  4  census  years.  ERS  has  made  a 
preliminary  identification  of  over  300 
nonmetropolitan  coimties  in  which 


more  than  20  percent  of  the  population 
was  below  the  poverty  level  in  1970, 
1980,  1990,  and  2000.  A  list  of  the  ERS 
persistent  poverty  coimties  can  be  found 
in  the  online  Application  Guide  http:// 
www.  usda  .gov/rus/electric/hecgp/ 
counties.htm  or  requested  from  the 
agency  contact.  In  support  of  USDA 
policy,  raters  will  award  3  points  to  any 
proposal  in  which  the  target  area  or 
project  is  located  in  a  persistent  poverty 
county. 

3.  Rurality.  (  Up  to  12  points) 
Consistent  with  the  USDA  Rural 
Development  policy  to  target  resources 
to  rural  communities  with  significant 
needs  and  recognizing  that  smaller 
communities  are  often  comparatively 
disadvcmtaged  in  seeking  assistance, 
RUS  reviewers  will  award  additional 
points  based  on  the  rurality  (as 
measured  by  population)  of  the  target 
communities  to  be  served  with  grant 
funds.  Applications  will  be  scored 
based  on  the  population  of  the  largest 
incorporated  cities,  towns,  or  villages, 
or  census  designated  places  included 
within  the  grant's  proposed  target  area. 

If  the  largest  target  community  within 
the  proposed  target  area  has  a 
population  of: 

(A)  2,500  or  less — 12  points; 

(B)  Between  2,501  and  5,000, 
inclusive  10  points; 

(C)  Between  5,001  and  10,000, 
inclusive  8  points; 

(D)  Between  10,001  and  15,000, 
inclusive  5  points; 

(E)  Between  15,  001  and  20,000, 
inclusive  2  points; 

(F)  Above  20,000,  0  points. 
Applicants  must  use  the  latest 

available  population  figures  from 
Census  2000  available  at  http:// 
www.census.gov/main/www/ 
cen2000.html  for  every  incorporated 
city,  town,  or  village,  or  Census 
designated  place  included  in  the  target 
area. 

4.  Unserved  Energy  Needs  (2  points) 
Consistent  with  the  purposes  of  the  RE 
Act,  projects  that  meet  unserved  or 
underserved  energy  needs  will  be 
eligible  for  2  points.  Examples  of 
proposals  that  may  qualify  under  this 
priority  include  projects  that  extend  or 
improve  electric  or  other  energy  services 
to  communities  and  customers  that  do 
not  have  reliable  centralized  or 
commercial  service  or  where  many 
homes  remain  without  such  service 
because  the  costs  are  imaffordable. 

5.  Imminent  hazard  (2  points)  If  the 
grant  proposal  involves  a  project  to 
correct  a  condition  posing  an  imminent 
hazard  to  public  safety,  welfare,  the 
environment,  or  to  a  critical  community 
or  residential  energy  facility,  raters  may 
award  2  points.  Examples  include 


community  energy  facilities  in 
immediate  danger  of  failure  because  of 
deteriorated  condition,  capacity 
limitations,  damage  from  natural 
disasters  or  accidents,  or  other 
conditions  where  failure  would  create  a 
substantial  threat  to  public  health  or 
safety,  or  to  the  environment. 

6.  Cost  Sharing  (2  points)  This  grant 
program  does  not  require  any  cost 
contribution.  In  addition  to  their 
assessment  of  the  economic  feasibility 
and  sustainability  of  the  project  under 
the  project  evaluation  factors  above, 
raters  may  award  2  points  for  cost 
sharing.  "These  points  will  be  awarded 
when  the  proposal  documents  that 
supplemental  contributions  of  funds, 
property,  equipment,  services,  or  other 
in  kind  contributions  that  support  the 
project  and  demonstrate  the  applicant's 
and/or  community's  conunitment  to  the 
project  exceed  10  percent  of  project 
costs. 

7.  Empowerment  Zone  and  Enterprise 
Community  (EC/EZ)  or  Champion 
Community  (up  to  4  points)  If  the 
proposed  project  serves  at  least  one 
community  that  is  a  Federally-identified 
Empowerment  Zone  and  Enterprise 
Community  (EC/EZ  Community),  4 
points  will  be  awarded.  The  list  of 
ciurently  approved  EC/EZ  communities 
may  be  found  at  the  EZ/EC  Web  site  at: 
http://www.ezec.gov  or  may  be 
requested  from  the  agency  contact. 

If  the  proposed  project  serves  at  least 
one  community  that  is  a  USDA 
identified  "Ch^pion  Conununity."  2 
points  will  be  awarded.  The  list  of 
currently  approved  USDA  champion 
communities  may  be  found  at  the  EZ/EC 
Web  site  at:  http://www.ezec.gov  or  may 
be  requested  from  the  agency  contact. 

Scoring  and  Ranking  of  Applications 

Following  the  evaluation  and  rating  of 
individual  applications  under  the  above 
criteria,  the  rating  panels  will  rank  the 
applications  in  order  according  to  their 
total  scores.  The  scored  and  ranked 
applications  and  the  raters'  comments 
will  then  be  forwarded  to  the 
Administrator  for  review  and  selection 
of  grant  awards. 

Selection  of  Grant  Awards  and 
Notification  of  Applicants 

The  RUS  Administrator  will  review 
the  rankings  and  recommendations  of 
the  applications  provided  by  the  rating 
panels  for  consistency  with  the 
requirements  of  this  NOFA.  The 
Administrator  may  return  any 
application  to  the  rating  panel  with 
written  instruction  for  reconsideration 
if,  in  her  sole  discretion,  she  finds  that 
the  scoring  of  an  application  is 
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inconsistent  with  this  NOFA  and  the 
directions  provided  to  the  rating  panel. 

Following  any  adjustments  to  tne 
project  rankings  as  a  result  of 
reconsideration,  the  Administrator  will 
select  projects  for  funding  in  rank  order. 
If  funds  remain  after  funding  the  highest 
ranking  application,  RUS  may  fund  all 
or  part  of  the  next  highest  ranking 
application.  RUS  will  advise  an 
applicant  if  it  cannot  fully  fund  a  grant  ■ 
request. 

"The  Administrator  may  decide  based 
on  the  recommendations  of  the  rating 
panel  or  in  her  sole  discretion  that  a 
grant  award  may  be  made  fully  or 
partially  contingent  upon  the  applicant 
satisfying  certain  conditions  or 
providing  additional  information  and 
analyses.  For  example,  RUS  may  defer 
approving  a  final  award  to  a  selected 
project — such  as  projects  requiring  more 
extensive  environmental  review  and 
mitigation,  preparation  of  detailed  site 
specific  engineering  studies  and 
designs,  or  requiring  local  permitting,  or 
availability  of  supplemental  financing — 
until  any  additional  conditions  are 
satisfied.  In  the  event  that  a  selected 
applicant  fails  to  comply  with  the 
additional  conditions  within  the  time 
set  by  RUS,  the  selection  will  be  vacated 
and  the  next  ranking  project  will  be 
considered. 

If  a  selected  applicant  turns  down  a 
grant  award  offer,  or  fails  to  conclude  a 
grant  agreement  acceptable  to  RUS,  or  to 
provide  required  information  requested 
by  RUS  within  the  time  period 
established  in  the  notification  of 
selection  for  grant  award,  the  RUS 
Administrator  may  select  for  funding 
the  next  highest  ranking  application 
submitted  in  response  to  this  NOFA.  If 
funds  remain  after  all  selections  have 
been  made,  remaining  funds  will  be 
carried  over  and  made  available  in 
future  awards  under  the  High  Energy 
Cost  Grant  Programs. 

RUS  will  notify  each  Applicant  in 
writing  whether  or  not  it  has  been 
selected  for  an  award.  RUS's  written 
notice  to  a  successful  applicant  of  the 
amount  of  the  grant  award  based  on  the 
approved  application  will  constitute 
RUS's  preliminary  approval,  subject  to 
compliance  with  all  post-selection 
requirements  including  but  not  limited 
to  completion  of  any  environmental 
reviews  and  negotiation  and  execution 
of  a  grant  agreement  satisfactory  to  RUS. 
Preliminary  approval  does  not  bind  the 
Government  to  making  a  final  grant 
award.  Only  a  final  grant  award  and 
agreement  executed  by  the 
Administrator  will  constitute  a  binding 
obligation  and  commitment  of  Federal 
funds.  Funds  will  not  be  awarded  or 
disbursed  until  all  requirements  have 


been  satisfied.  RUS  will  advise  selected 
applicants  of  additional  requirements  or 
conditions. 

Adpistments  to  Funding 

RUS  reserves  the  right  to  fund  less 
than  the  full  amount  requested  in  a 
grant  applfcation  to  ensure  the  fair 
distribution  of  the  funds  and  to  ensure 
that  the  purposes  of  a  specific  program 
are  met.  RUS  will  not  fund  any  portion 
of  a  grant  request  that  is  not  eligible  for 
funding  under  Federal  statutory  or 
regulatory  requirements;  that  does  not 
meet  the  requirements  of  this  NOFA,  or 
that  may  duplicate  other  RUS  funded 
activities,  including  electric  loans.  Only 
the  eligible  portions  of  a  successful 
grant  application  will  be  funded. 

Grant  assistance  cannot  exceed  the 
lower  of: 

(a)  The  qualifying  percentage  of 
eligible  project  costs  requested  by  the 
Applicant;  or 

(b)  The  minimum  amount  sufficient  to 
provide  for  the  economic  feasibility  of 
the  project  as  determined  by  RUS. 

Other  Grantee  Requirements 

RUS  will  notify  successful  grantees  of 
their  selection.  Successful  applicants 
will  be  required  to  execute  a  grant 
agreement  acceptable  to  RUS  and 
complete  additional  grant  forms  and 
certifications  required  by  USDA.  The 
grantee  will  provide  periodic  financial 
and  performance  reports  as  required  by 
RUS  and  submit  a  final  project 
performance  report.  Depending  on  the 
nature  of  the  activities  proposed  by  the 
application,  the  grantee  may  be  asked  to 
provide  information  and  certifications 
necessary  for  compliance  with  RUS 
environmental  policy  regulations  and 
procedures  at  7  CFRl)art  1794. 

RUS  will  require  each  successful 
applicant  to  agre^'folhe  specific  terms 
of  each  grant  agreement,  a  project 
budget,  and  other  RUS  requirements.  In 
cases  where  RUS  cannot  successfully 
conclude  negotiations  with  a  selected 
applicant  or  a  selected  applicant  fails  to 
provide  RUS  with  requested 
information  within  the  time  specified, 
an  award  will  not  be  made  to  that 
applicant.  The  selection  will  be  revoked 
and  RUS  may  offer  an  award  to  the  next 
highest  ranking  applicant,  and  proceed 
with  negotiations  with  the  next  highest 
ranking  applicant. 

Environmental  Review  and  Restriction 
on  Certain  Activities 

Grant  awards  are  required  to  comply 
with  7  CFR  part  1794.  which  sets  forth 
RUS  regulations  implementing  the 
Nation^  Environmental  Policy  Act 
(NEPA).  Grantees  must  also  agree  to 
comply  with  any  other  Federal  or  State 


environmental  laws  and  regulations 
applicable  to  the  grant  project. 

If  the  proposed  grant  project  involves 
physical  development  activities  or 
property  acquisition,  the  Applicant  is 
generally  prohibited  frt>m  acquiring, 
rehabilitating,  converting,  leasing, 
repairing  or  constructing  property,  or 
committing  or  expending  RUS  or  non- 
RUS  funds  for  proposed  grant  activities 
until  RUS  has  completed  any 
environmental  review  in  accordance 
with  7  CFR  part  1794  or  determined  that 
no  environmental  review  is  required. 
Successful  applicants  will  be  advised 
whether  additional  environmental 
review  and  requirements  apply  to  their 
proposals. 

Other  Federal  Requiranents 

Other  Federal  statutes  and  regulations 
apply  to  grant  applications  and  to  grant 
awards.  "These  include,  but  are  not 
limited  to,  requirements  under  7  CFR 
part  15,  subpart  A — Nondiscrimination 
in  Federally  Assisted  Programs  of  the 
Department  of  Agriculture — Effectuation 
of  Title  VI  of  the  Civil  Rights  Act  of 
1964. 

Certain  0MB  circulars  also  apply  to 
USDA  grant  programs  and  must  be 
followed  by  a  grantee  under  this 
program.  The  policies,  guidance,  and 
requirements  of  the  following  may 
apply  to  the  award,  acceptance  and  use 
of  assistance  under  this  program  and  to 
the  remedies  for  noncompliance,  except 
when  inconsistent  .with  the  provisions 
of  the  Agriculture,  Rural  Development 
and  Related  Agencies  Appropriations 
Acts,  other  Federal  statutes  or  the 
provisions  of  this  NOFA: 

OMB  Circular  No.  A-87  (Cost 
Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
State  and  Local  Governments); 

•  OMB  Circular  A-21  (Cost  Principles 
for  Education  Institutions); 

•  OMB  Circular  No.  A-122  (Cost 
Principles  for  Nonprofit  Organizations); 

•  OMB  Circular  A-133  (Audits  of 
'States,  Local  Governments,  and  Non- 
profit Organizations); 

•  7  CFR  part  3015  (Uniform  Federal 
Assistance  Regulations); 

•  7  CFR  part  3016  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State. 
Local,  and  Federally  recognized  Indian 
tribal  governments): 

•  7  CFR  part  3017  (Govemmentwide 
debarment  and  suspension  (non- 
procurement)  and  govemmentwide 
requirements  for  drug-free  workplace 
(grants)); 

•  7  CFR  part  3018  (New  restrictions 
on  Lobbying); 

•  7  CFR  part  3019  (Uniform 
administrative  requirements  for  grants 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9.  2002 /Notices 


72915 


72914 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Notices 


and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals,  and  other 
Non-Profit  Organizations);  and 

•  7  CFR  part  3052  (Audits  of  States, 
local  governments,  and  non-profit 
organizations). 

Compliance  with  additional  OMB 
Circulars  or  government-wide 
regulations  may  be  specified  in  the  grant 
agreement. 

Dated:  December  4.  2002. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utilities  Service. 
(FR  Doc.  02-31056  Filed  12-6-02:  8:4.5  am) 
BHXING  CODE  3410-1S-P 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  Commission  on  Civil  Rights. 

DATE  ANO  TMIE:  Friday,  December  13, 

2002,  8:30  a.m. 

PLACE:  New  York  Marriott  Brooklyn 

Hotel,  333  Adams  Street,  New  York,  NY 

11201. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  November  15, 

2002  Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  for  Indiana  and 
Massachusetts 

VI.  Presentations  from  individuals  and 

organizational  representatives  on 

Civil  Rights  Issues  Facing 

Immigrants  in  New  York  City 
Vn.  Presentations  from  New  York  State 

Advisory  Committee  Members 
VIII.  Future  Agenda  Items 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
Jin,  Press  and  Communications  (202) 
376-7700. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

|FR  Doc.  02-31146  Filed  12-5-02:  12:07  pm] 

BHJJNG  CODE  6335-01 -« 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Dodwt  55-2002] 

Foreign-Trade  Zone  222— Montgomery, 
AL,  Application  for  Subzone  Status, 
Hyurtdai  Itlotor  Manufacturing 
Alabama,  ULC,  Plant  (Motor  Vehicles), 
Montgomery,  AL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Montgomery  Area 
Chamber  of  Commerce,  grantee  of  FTZ 
222,  requesting  special-purpose  subzone 
status  for  the  motor  vehicle 
manufacturing  plant  of  Hyimdai  Motor 
Manufacturing  Alabama,  LLC,  (HMM)(a 
subsidiary  of  Hyundai  Motor  Co.,  of 
South  Korea)  located  in  Montgomery, 
Alabama.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  November 
27,  2002. 

The  HMM  plant  (1,752  acres/2.1 
million  sq.ft.)  is  to  be  located  at  1500 
Montgomery  County  Road  42  (Teague 
Road),  between  Interstate  65  and  the 
main  line  of  the  CSX  Railroad,  in 
Montgomery  (Montgomery  County), 
Alabama.  The  facility,  currently  under 
construction,  will  be  used  to  produce 
light-duty  passenger  vehicles  (sedans, 
sport  utility  vehicles,  minivans)  for 
export  and  the  domestic  market.  At  full 
capacity,  the  facility  (about  2.000 
employees)  will  manufacture  up  to 
approximately  250,000  vehicles 
annually.  Components  to  be  purchased 
from  abroad  (representing 
approximately  45%  of  vehicle  material 
value)  would  include:  diesel  and 
gasoline  engines  and  parts  thereof, 
pumps,  oils,  compressors,  air 
conditioner  components,  filters,  paint, 
flexible  tubes/hoses,  self-adhesive 
plastic  or  polyurethane  sheets/foil/film, 
labels,  rubber  belts,  tires,  seats,  safety 
glass,  engines  and  parts  of  engines, 
mirrors,  flat-rolled  steel  (would  be 
admitted  under  privileged  foreign  status 
(19  CFR  146.41)),  stranded  wire  of  steel 
and  copper,  body  parts  and  trim, 
fasteners,  cotter  pins,  catalytic 
converters,  parts  of  steering  systems, 
half  shafts,  transmissions  and  parts  of 
transmissions,  differentials,  bearings 
and  parts  thereof,  compasses, 
thermometers,  motors,  batteries,  ignition 
parts,  lighting  equipment,  horns, 
windshield  wipers,  audio  components, 
antennas,  wiring  harnesses,  handles/ 
knobs,  gaskets/ seals,  carpet  sets,  seat 
belts,  airbag  modules/inflators,  brake 
components,  wheels,  shock  absorbers, 
radiators,  exhaust  systems,  hinges, 
pneumatic  dampeners.  speedometers, 
tachometers,  flow  meters,  regulators/ 
controllers,  windshields  and  windows, 
springs,  valves,  resistors,  relays,  clocks, 
and  switches  (duty  rate  range:  tree — 
9.0%). 

FTZ  procedures  would  exempt  HMM 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales  and 
exports  to  NAFTA  countries,  HMM 
would  be  able  to  choose  the  duty  rate 


that  applies  to  finished  passenger 
vehicles  (2.5%)  for  the  foreign  inputs 
noted  above  that  have  higher  rates. 
Customs  duties  would  be  deferred  and 
possibly  reduced  on  foreign  status 
production  equipment.  The  application 
indicates  that  subzone  status  would 
help  improve  the  plant's  international  . 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  horn  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  SuSmissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street,  NW.,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
4100W,  1401  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  closing  period  for  the^r  receipt  is 
February  7,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  Uie  subsequent  15-day  period  (to 
February  24,  2003). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  Suite  707,  Medical 
Forum  Building,  950  22nd  Street  North, 
Birmingham,  AL  35203. 

Dated:  November  27,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

|FR  Doc.  02-31036  Filed  12-6-02;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  57-2002] 

Proposed  Foreign-Trade  Zone — 
Imperial  County,  California; 
Application  and  Public  Hearing  - 

An  application  has  been  submitted  to 
the  Foreign-Trade  2k)nes  (FTZ)  Board 
(the  Board)  by  the  County  of  Imperial, 
California,  to  establish  a  general- 
purpose  foreign-trade  zone  at  sites  in 
Imperial  County,  within  and  adjacent  to 
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the  Calexico  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  FTZ  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  December 
3.  2002.  The  applicant  is  authorized  to 
make  the  proposal  under  Section  6302 
of  the  California  Code. 

The  proposed  zone  would  consist  of 
sites  covering  1,950  acres  in  Imperial 
County  and  within  the  City  limits  of 
Brawley,  Calexico,  Calipatria  and  El 
Centro:  Site  1  (755  acres,  3  parcels) — 
Site  la  (597  acres) — Gateway  of  the 
Americas,  State  Route  7  and  State 
Highway  98,  Imperial  County;  Site  lb 
(43  acres) — Imperial  County  Airport, 
State  Highway  86  and  Aten  Road;  Site 
Ic  (115  acres) — Drewry  Warehousing 
complex,  340  West  Ralph  Road, 
Imperial  County;  Site  2  (77  acres,  2 
parcels) — Site  2a  (32  acres) — Airport 
Industrial  Park,  Jones  Drive  and  Best 
Road  with  adjacent  parcel  on  Duarte 
Street,  Brawley;  Site  2b  (45  acres) — 
Luckey  Ranch  Industrial  Park,  Best 
Road  and  Shank  Road.  Brawley;  Site  3 
(483  acres) — located  at  (a)  Calexico 
International  Airport  (227  acres)  and  (b) 
adjacent  industrial  parks  (256  acres) 
within  the  Calexico  Community 
Redevelopment  Agency  project  area; 
Site  4  (104  acres)-— Calipatria  Airport 
Industrial  Park  and  adjacent  parcel. 
Main  Street,  International  and  Lyerly 
Roads,  Calipatria;  and.  Site  5  (531 
acres) — within  the  El  Centro 
Community  Redevelopment  Agency 
project  area  (Danenberg  Road,  Dogwood 
Road  and  1-8),  El  Centro.  The  sites  are 
generally  located  within  the  County's 
Federal  Empowerment  Zone  and 
Enterprise  Community  Initiative  area. 

The  application  indicates  a  need  for 
foreign-trade  zone  services  in  the 
Imperial  County  area.  Several  firms 
have  indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  such  items  as  videos,  construction/ 
agricultural  equipment  and  parts, 
electronics  and  furniture.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on. January  15,  2003,  at  2  p.m., 
at  the  City  Hall  Council  Chambers,  City 
of  Calexico,  608  Heber  Avenue, 
Calexico,  California  92231. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 


Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099— 14th  Street,  NW.,  Washington. 
DC  20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

"The  closing  period  for  their  receipt  is 
February  7,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  Ae  subsequent  15-day  period  (to 
February  24,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Office  of  the  Economic 
Development  Coordinator,  Imperial 
County  Community  &  Economic 
Development,  836  Main  Street,  El 
Centro,  California  92243. 

Dated:  December  3.  2002. 
Dennis  Puccinelli, 

Executive  Secretary. 

|FR  Doc.  02-31038  Filed  12-6-02:  8:45  am] 

BtLUNG  CODE  351(>-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  56-2002] 

Foreign-Trade  Zone  33— Pittsburgh, 
Pennsylvania,  Expansion  of 
Manufacturing  Authority— Subzone 
33C,  Sony  Technology  Center- 
Pittsburgh  (Television  Manufacturing 
Facility),  Mount  Pleasant,  PA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Regional  Industrial 
Development  Corporation  of 
Southwestern  Pennsylvania,  grantee  of 
FTZ  33,  requesting  authority  to  expand 
the  scope  of  manufacturing  activity  at 
Subzone  33C,  the  Sony  Technology      ^ 
Center— Pittsburgh  (Sony)  television 
manufacturing  facility,  located  in  Mount 
Pleasant,  Pennsylvania.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
December  2,  2002. 

Subzone  33C  was  approved  on 
September  27,  2001  (Board  Order  1196, 


66  FR  52741, 10-17-01).  The  subzone 
currently  consists  of  three  sites:  Site  1 
(633.64  acres) — located  at  1001 
Technology  Drive,  Mount  Pleasant, 
Pennsylvania;  Site  2  (9.8  acres,  192.500 
square  feet) — located  at  the  South 
Greensburg  Commons  at  Huff  and  Pan- 
Streets,  Greensburg,  Pennsylvania;  and 
Site  3  (31.2  acres,  273.600  square  feet)— 
located  at  the  former  Montgomery' 
Wards  Distribution  Center  on  Route  119 
in  New  Stanton,  Pennsylvania. 
Authority  was  originally  granted  for  the 
manufacture  of  finished  and  unfinished 
televisions.  The  applicant  is  now 
seeking  authority  to  manufacture  a  new 
line  of  34-inch  wide  screen  (16:9  ratioj 
direct  view  digital  and  analog 
televisions  at  the  facility  (HTS 
8528.12.4800  and  8528.12.3290.  duty 
rate  5%)  using  foreign  sourced  cathode 
rav  tubes  (HTS  8540.11.1080  and 
8540.11.3000,  duty  rate  15%). 

FTZ  procedures  would  exempt  Sony 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  Sony 
would  be  able  to  choose  the  duty  rates 
during  Customs  entry  procedures  that 
apply  to  finished  televisions  (5%)  for 
the  imported  cathode  ray  tubes.  The 
request  indicates  that  the  34-inch  wide 
screen  direct  view  cathode  ray  tubes  are 
not  produced  in  the  U.S.  and  that  the 
savings  from  FTZ  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  ta 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Conunerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
February  7,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  Uie  subsequent  15 -day  period  (to 
February  24.  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
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above,  and  at  the  U.S.  Department  of 
Commerce,  Export  Assistance  Center, 
2002  Federal  Building.  1000  Liberty 
Avenue,  Pittsburgh.  PA  15222. 

Dated:  December  2,  2002. 
Dennis  Puccinelli, 
Executive  Secretary: 

[FR  Doc.  02-31037  Filed  12-6-02;  8:45  atn| 
BIUJNG  COOC  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-808] 

Certain  Cut-to-L^ngtti  Cart>on  Steel 
Plate  From  Ulcraine;  Preliminary 
Results  of  Administrative  Review  of 
ttte  Suspension  Agreement 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
the  administrative  review  of  the 
suspension  agreement  on  certain  cut-to- 
length  carbon  steel  plate  from  Ukraine. 

SUMMARY:  In  response  to  a  request  from 
the  Ministry  of  Economy  and  for 
European  Integration  Issues  of  Ukraine 
(respondent)  on  behalf  of  the 
Government  of  Ukraine,  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  suspension  agreement  on  certain 
cut-to-length  carbon  steel  plate  from 
Ukraine  (the  Agreement)  for  the  period 
November  1.  2000  through  October  31. 
2001 .  to  review  the  current  status  of, 
and  compliance  with,  the  Agreement. 
For  the  reasons  stated  in  this  notice,  the 
Department  preliminarily  determines 
the  Government  of  Ukraine  (GOU)  is  in 
compliance  with  the  Agreement.  The 
preliminary  results  are  set  forth  in  the 
section  titled  "Preliminary  Results  of 
Review,"  infra.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
comments  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  December  9,  2002. 

FOA  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  or  Robert  James,  AD/CVD  » 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
telephone:  (202)  482-1121  or  (202)  482- 
0649.  respectively. 

SUPPLEMENTARY  MFORMATION: 


Background 

On  October  24, 1997,  the  Department 
signed  an  agreement  with  the 
Government  of  Ukraine  which 
suspended  the  antidumping  duty 
investigation  on  certain  cut-to-length 
carbon  steel  plate  (CTL  plate)  from 
Ukraine.  See  Suspension  of 
Antidumping  Duty  Investigation: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Ukraine.  62  FR  61766  (November 
19,  1997).  In  accordance  with  section 
734(g)  of  the  Tariff  Act  of  1930  (the 
Tariff  Act),  on  November  19, 1997,  the 
Department  also  published  its  final 
determination  of  sales  at  less  than  fair 
value  in  this  case.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Ukraine,  62  FR 
61754  (November  19,  1997). 

On  October  30,  2001,  the  Government 
of  Ukraine  submitted  a  request  for  an 
administrative  review  pursuant  to  the 
notice  of  Antidumping  or 
Countervailing  Duty  Order.  Finding,  or 
Suspended  Investigation:  Opportunity 
To  Request  Administrative  Review,  66 
FR  49923  (October  1.  2001).  The 
Department  initiated  a  review  of  the 
Agreement  on  December  13.  2001.  See 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  (Initiation  Notice),  66  FR  65470 
(December  19.  2001). 

On  July  1.  2002.  the  Department 
extended  the  time  limit  for  the 
preliminary  results  of  review  by  120 
days.  See  Notice  of  Extension  of  Time 
Limits  for  the  Preliminary  Results  of 
Administrative  Review  of  the 
Suspension  Agreement  on  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Ukraine.  67  FR  44174  (July  1.  2002). 

Scope  of  Review 

The  products  covered  by  this 
agreement  include  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
[i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 


twice  the  thickness.  Included  as  subject 
merchandise  in  this  Agreement  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030.  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060.  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000.  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045.  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
Agreement  is  dispositive.  Specifically , 
excluded  from  subject  merchandise 
within  the  scope  of  this  Agreement  is 
grade  X-70  steel  plate. 

Period  of  Review 

The  period  of  review  (POR)  is 
November  1,  2000  through  October  31, 
2001. 

Preliminary  Results  of  Review 

Section  751(a)(1)(C)  of  the  Tariff  Act 
specifies  that  the  Department  shall 
"review  the  current  status  of,  and 
compliance  with,  any  agreement  by 
reason  of  which  an  investigation  was 
suspended."  In  this  case  the  Department 
and  the  GOU  signed  the  Agreement 
suspending  the  antidumping  duty 
investigation  on  CTL  Plate  from  Ukraine 
on  October  24, 1997.  In  order  to 
effectively  restrict  the  volume  of  exports 
of  CTL  Plate  from  Ukraine  to  the  United 
States,  Article  VI  of  the  Agreement 
provides  for  the  implementation  by  the 
GOU  of  certain  legal  and  administrative 
provisions.  Moreover,  Article  VIII  of  the 
Agreement  (Monitoring)  requires  the 
GOU  to  "provide  to  the  Department 
such  information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  [the]  Agreement."  The 
Department  primarily  relies  upon  three 
tools  to  administer  the  Agreement:  (i) 
Export  licenses  issued  by  the  GOU,  and 
received  by  the  Department  from  the 
U.S.  Customs  Service;  (ii)  reference 
prices,  revised  quarterly  by  the 
Department;  and  (iii)  the  annual  export 
limits  setting  a  quota  on  total  imports  of 
CTL  plate  from  Ukraine.  The  GOU  must 
restrict  the  volume  of  direct  and  indirect 
exports  of  CTL  plate  bom  Ukraine  to  the 
United  States  by  means  of  export 


Federal  Register /Vol.  67.  No.  236 /Monday.  December  9.  2002 /Notices 


72917 


licenses.  In  addition,  subject 
merchandise  may  not  be  sold  below  the 
quarterly  reference  prices  issued  by  the 
Department. 

On  March  29,  2002,  September  26, 
2002,  and  October  29,  2002,  the 
Department  issued  questionnaires  to  the 
GOU.  The  GOU  submitted  its  responses 
to  our  March  29,  2002.  September  26, 
2002,  and  October  29,  2002  requests  for 
information  on  May  13,  2002,  October 
14,  2002,  and  November  12,  2002, 
respectively.  Our  review  of  the 
information  submitted  by  the  GOU 
indicates  that  the  GOU  adhered  to  the 
major  terms  of  the  agreement.  The  GOU 
implemented  the  provisions  of  the 
Agreement  through  the  passage  of 
Presidential  Decrees,  Orders  of  the 
Ministry  of  Foreign  Economic  Relations 
and  Trade  of  Ukraine,  and  Statute  of  the 
Cabinet  of  Ministers  of  Ukraine.  See 
Exhibit  1  through  6  of  May  13,  2002 
response,  and  Exhibit  1-3  of  the  October 
14,  2002  and  October  18,  2002 
responses. 

These  legal  enactments  by  the  GOU 
established  an  export  licensing  program 
for  all  exports  of  CTL  plate  to  the  United 
States  and  mandated  that  merchandise 
would  not  be  sold  under  the  reference 
price.  Pursuant  to  section  VIII  of  the 
Agreement,  the  GOU  conformed  to  the 
Agreement's  monitoring  requirement  by 
timely  filing  semi-annual  reports 
indicating  the  volume  of  sales  of  CTL 
plate  in  the  home  market  and  to  third 
countries.  It  has  also  timely  filed 
monthly  reports  on  export  licenses 
issued  for  sales  of  subject  merchandise 
to  the  United  States.  The  Agreement 
also  stipulates  the  GOU  must  ensure 
compliance  "by  any  official  Ukrainian 
institution,  chamber,  or  other  entities 
authorized  by  the  [GOU],  all  producers, 
exporters,  brokers,  and  traders  of  CTL 
plate,  and  their  affiliated  parties,  as  well 
as  independent  trading  companies/ 
resellers  utilized  by  the  Ukrainian 
producer  to  make  sales  to  the  United 
States."  The  Ukrainian  producers 
conformed  to  this  requirement  by 
inserting  a  clause  in  its  contracts  which 
prohibited  the  re-exportation  of  subject 
merchandise  to  the  United  States 
without  the  written  permission  of  the 
producer  and  required  their  customers 
to  include  re-exportation  cautions  in 
contracts  of  further  resells  of  the  goods. 
See  GOU's  response  on  October  14, 
2002  at  133. 

Our  review  of  the  information 
submitted  by  the  GOU  indicates  that 
each  of  the  export  licenses  governed  by 
the  Agreement  were  at  or  above  the 
quarterly  FOB  reference  prices 
stipulated  by  the  Agreement. 
Furthermore,  data  supplied  by  the  GOU 
in  its  monthly  reports,  as  well  as  our 


independent  review  of  import  data 
compiled  by  the  U.S.  Customs  Service, 
indicates  Ukraine  did  not  exceed  its 
annual  export  limits.  Therefore,  we 
preliminarily  determine  that  the  GOU 
has  been  in  compliance  with  the 
Agreement.  We  note,  however,  that 
upon  further  review  of  the  record  and 
specifically  the  information  provided  by 
the  GOU  in  its  November  12,  2002 
submission,  Azovstal  reported  sales 
made  diiring  the  POR  to  an  affiliated 
trading  company,  instead  of  sales  to  the 
first  unaffiliated  customer.  Appendix 
B12  of  the  Agreement  requires  Azovstal 
to  report  the  name  and  address  of  the 
first  unaffiliated  customer. 
Consequently,  certain  information 
concerning  the  movement  expenses 
incurred  by  this  affiliated  trading 
company  on  sales  to  the  first 
unaffiliated  oistomer  in  the  United 
States  and  the  nature  of  the  affiliation 
between  Azovstal  and  the  trading 
company  is  not  on  the  record  of  this 
segment  of  the  proceeding.  On  - 
November  25,  2002,  we  sent  a 
supplemental  questionnaire  to  the  GOU 
requesting  the  GOU  to  provide  sales  to 
the  first  imaffiliated  customer,  the 
movement  expenses  incurred  on  all 
sales  to  these  customers,  and  to  describe 
the  nature  of  the  affiliation  between  the 
Ukrainian  producer  and  its  affiliated 
trading  company.  If  appropriate,  we  will 
use  the  reported  movement  expenses  to 
adjust  the  imaffiliated  customer's 
reported  CFR  unit  prices  to  the  FOB 
prices  specified  in  section  FV  E  of  the 
Agreement.  We  will  inform  the  public  of 
our  decision  in  a  Memorandum  to  the 
File.  Additionally,  prior  to  issuing  the 
final  results  of  this  review,  we  will 
conduct  a  verification  in  Ukraine  to 
verify  the  information  submitted  by  the 
GOU  in  this  proceeding. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  ;o  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
See  19  CFR  351.310(c). 

Case.briefs  from  interested  parties 
may  be  submitted  no  later  than  one 
week  after  the  issuance  of  the 


verification  reports.  Rebuttal  briefs, 
limited  to  issues  raised  in  case  briefs, 
may  be  filed  not  later  than  five  days 
after  the  date  of  filing  case  briefs. 
Further,  we  v^ould  appreciate  it  if 
parties  submitting  written  comments 
would  provide  thg  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette.  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  If  this 
review  proceeds  normally,  the 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
the  case  and  rebuttal  briefs,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

■  Dated:  December  2.  2002. 
Faryar  Sliirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-31035  Filed  12-6-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-834] 

stainless  Steel  Sheet  and  Strip  in  Coils 
From  The  Republic  of  Korea: 
Extension  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  the  Republic'of  Korea.  This 
review  covers  the  period  July  1,  2000 
through  June  30,  2001. 
EFFECTIVE  DATE:  December  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita,  Enforcement  Group 
III — Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230:  telephone  (202) 
482-4243. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
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amended  ("the  Act"),  are  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (2001). 

Background 

On  August  20,  2001,  the  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  the  period  of  July  1 ,  2000  through 
June  30,  2001  (66  FR  43570).  We 
extended  the  preliminary  results  of 
review  by  120  days  on  March  6,  2002. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Korea:  Extension  of  Time 
Limits  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  67  FR  10134  (March  6,  2002). 
We  issued  our  preliminary  results  of 
review  on  August  7.  2002.  See  Stainless 
Steel  Sheet  and  Strip  in  Coils  Fmm  the 
Republic  of  Korea:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review  and  Intent  to  Rescind  in  Part,  67 
FR  51216  (August  7,  2002).  The  final 
results  of  review  are  currently  due  on 
December  5,  2002. 

Extension  of  Time  Limit  for  Final 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminary'  results,  to 
issue  its  final  results  by  an  additional  60 
days.  Completion  of  the  final  results 
within  the  120-day  period  is  not 
practicable  for  the  following  reasons: 

•  This  review  involves  certain  cross- 
cutting  complex  issues  which  were 
raised  in  the  respondents'  case  briefs. 

•  The  review  involves  a  large  number 
of  transactions  and  complex 
adjustments. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  period  for  issuing 
the  final  results  of  review  by  60  days 
until  February  3.  2003. 

Dated:  December  2.  2002. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration.  Group  III. 

IFR  Doc.  02-31034  Filed  12-^-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-1 22-846.  C-1 22-848] 

Certain  Durum  Wheat  and  Hard  Red 
Spring  Wheat:  Extension  of  Time  Limit 
for  Preliminary  Determinations  in 
Countervailing  Duty  Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  determinations  in 
countervailing  duty  investigations. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  determinations  in  the 
countervailing  duty  ("CVD") 
investigations  of  certain  durum  wheat 
and  hard  red  spring  wheat  from 
December  27,  2002  until  no  later  than 
March  3,  2003.  This  extension  is  made 
pursuant  to  section  703(c)(1)(B)  of  the 
Tariff  Act  of  1930,  as  amended  { "The 
Act"). 

EFFECTIVE  DATE:  December  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney,  Stephen  Cho,  or  Audrey 
Twyman,  at  (202)  482-1778,  (202)  482- 
3798.  (202)  482-3534.  respectively. 
Import  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Extension  of  Due  Date  for  Preliminary 
Determinations 

On  October  23,  2002.  the  Department 
of  Commerce  ("the  Department") 
initiated  the  CVD  investigations  of 
certain  durum  wheat  and  hard  red 
spring  wheat  from  Canada.  See  Notice  of 
Initiation  of  Countervailing  Duty 
Investigations:  Certain  Durum  Wheat 
and  Hard  Red  Spring  Wheat.  67  FR 
65951  (October  29,  2002).  Currently,  the 
preliminary  determinations  are  due  no 
later  than  December  27,  2002.  However, 
pursuant  to  section  703(c)(1)(B)  of  the 
Act,  we  have  determined  that  these 
investigations  are  "extraordinarily 
complicated"  and  are,  therefore, 
extending  the  due  date  for  the 
preliminary  determinations  by  65  days 
to  no  later  than  March  3,  2003. 

Under  section  703(c)(1)(B),  the 
Department  can  extend  the  period  for 
reaching  a  preliminary  determination 
until  not  later  than  the  130th  day  after 
the  date  on  which  the  administering 
authority  initiates  an  investigation  if: 

(B)  the  administering  authority  concludes 
that  the  parties  concerned  are  cooperating 
and  determines  that 


(i)  the  case  is  extraordinarily  complicated 
by  reason  of 

(I)  the  number  and  complexity  of  the 
alleged  countervailable  subsidy  practices: 

(II)  the  novelty  of  the  issues  presented; 

(III)  the  need  to  determine  the  extent  to 
which  particular  countervailable  subsidies 
are  used  by  individual  manufacturers, 
producers,  and  exporters:  or 

(IV)  the  number  of  firms  whose  activities 
must  be  investigated:  and 

(ii)  additional  time  is  necessary  to  make 
the  preliminary  determination. 

Regarding  the  first  requirement,  we 
find  that  in  both  investigations  all 
concerned  parties  are  cooperating. 
Regarding  the  second  requirement  that 
the  investigations  be  extraordinarily 
complicated,  it  is  the  Department's 
position  that  the  appropriate  criterion 
for  analysis  is  not  the  number  of 
programs  in  question,  but  rather,  the 
specific  transactions,  applied  under 
those  programs,  which  are  numerous 
and  appropriately  categorized  as 
"practices."  With  respect  to  the  issue  of 
the  complexity  of  the  practice,  these 
practices  are  complex  in  nature  as 
reflected  in  the  extensive  analysis 
required  to  address  these  subsidies. 
Furthermore,  the  practices  present  novel 
issues.  Finally,  additional  time  is 
necessary  to  make  the  preliminary 
determinations. 

For  a  number  of  the  programs  in  both 
investigations,  the  Department  will  be 
required  to  examine  complicated 
circumstances  and  documents  horn  a 
number  of  private-sector  and 
government  parties  to  determine 
whether  the  Government  of  Canada 
("GOC")  or  provincial  governments 
entrusted  or  directed  private  parties  to 
provide  subsidies  to  the  Canadian 
Wheat  Board  ("CWB  ").  For  example,  the 
Department  must  analyze  complicated  , 

systems  used  to  determine  whether  the 
revenue  cap  system  imposed  by  the 
GOC  on  the  railroads  for  transporting 
grain  provides  a  benefit  to  the  CWB.  In 
addition,  the  Department  will  be 
required  to  examine  in  detail  the 
financial  recordi  of  the  CWB  and  the 
GOC  to  determine  whether  or  not  the 
CWB  received  a  countervailable  subsidy 
by  virtue  of  a  GOC  guarantee  on  its 
lending  and  borrowing.  Lastly,  the 
respondents  have  requested  an 
extension  of  time  to  respond  to  the 
Department's  questionnaire  because  the 
subsidies  alleged  "focus  on 
extraordinarily  complicated 
transportation  systems.  Information 
pertaining  to  these  systems  is  held  by 
many  different  private" sector  parties, 
governments,  and  government  agencies, 
with  no  one  entity  possessing  full 
knowledge  of  all  aspects  of  the  system." 
See  November  22,  2002,  submission 
from  the  GOC  at  page  2.  The  responses 
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to  the  questionnaire  will  require 
complicated  analysis  and  will  be 
necessary  for  the  Department  to  make  its 
preliminary  determinations. 

Accordingly,  we  conclude  that  the 
concerned  parties  are  cooperating,  we 
deem  these  investigations  to  be 
extraordinarily  complicated,  and  we 
determine  that  additional  time  is 
necessary  to  make  the  preliminary 
determinations.  Therefore,  pursuant  to 
section  703(c)(1)(B)  of  the  Act,  we  are 
postponing  the  preliminary 
determinations  in  these  investigations  to 
March  3,  2003. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  December  3,  2002. 
Faiyar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-31033  Filed  12-6-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospt>eric 
Administration 

[I.D.1 121 02A] 

Marine  Mammals:  Draft  Environmental 
Assessment  of  Issuing  a  Bowhead 
Whale  Subsistence  Quota  to  the 
Alasita  Eslcimo  Whaling  Commission 
for  the  Years  2003  through  2007 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a  Draft 

Environmental  Assessment(EA);  request 

for  written  comments. 

SUMMARY:  NMFS  announces  the 
availability  of  a  Draft  EA,  in  accordance 
with  the  National  Environmental  Policy 
Act(NEPA),  to  assess  the  impacts  of 
issuing  a  subsistence  quota  for  bowhead 
whales  to  the  Alaska  Eskimo  Whaling 
Commission  (AEWC)  for  the  years  2003 
through  2007.  The  Draft  EA  considers 
four  alternatives  regarding  the  issuance 
of  a  quota  to  the  AEWC.  and  NMFS  has 
identified  a  preferred  alternative.  NMFS 
is  soliciting  comments  and  information 
to  facilitate  this  analysis. 
DATES:  Comments  and  information  must 
be  postmarked  by  January  8,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Chief,  Marine  Mammal 
Division  (F/PR2).  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  13th  Floor,  1315  East-West 
Hwy,  Silver  Spring,  MD  20910.  Please 
mark  the  outside  of  the  envelope  with 
"Comments  on  Bowhead  Whale 


Analysis."  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet.  Copies  of  the  EA  may  be 
obtained  over  the  internet  at  the  Office 
of  Protected  Resources  Marine  Mammal 
website  imder  "Quick  Information 
Links"  at  http://www.nmfs.noaa.gov/ 

prat res/overview/mm.html.  The  link 

is  titled  "Bowhead  Whale  Draft 
Environmental  Assessment". 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Yates  or  Winnie  Chan,  NMFS 
Office  of  Protected  Resources,  301-713- 
2322. 

SUPPLEMENTARY  INFORMATION:  At  the  S"" 
Special  Meeting  of  the  International 
Whaling  Commission  (IWC)  held  in 
October,  2002  the  Commission 
approved  a  5-year  aboriginal 
subsistence  quota  for  the  take  of 
Western  arctic  bowhead  whales.  The 
quota  allows  for  a  combined  total  of  up 
to  280  whales  to  be  landed  in  the  years 
2003  through  2007  by  Alaskan  Eskimos 
and  Russian  natives.  For  each  of  these 
years,  the  number  of  bowhead  whales 
struck  shall  not  exceed  67,  except  that 
any  unused  portion  of  a  strike  quota 
from  any  year  shall  be  carried  forward 
and  added  to  the  strike  quota  of  any 
subsequent  year,  provided  that  no  more 
than  15  strikes  shall  be  added  to  the 
strike  quota  for  any  one  year. 

The  basis  for  the  quota  was  a  joint 
request  by  the  Russian  Federation  and 
the  United  States,  showing  that  the 
needs  of  both  countries'  Native  groups 
could  be  met  with  am  annual  average  of 
56  landed  bowhead  whales  (or  a  total  of 
255  for  the  Alaska  Eskimos  and  25  for 
the  Chukotka  people  over  the  5-year 
period).  The  annual  strike  limits  and 
quotas  for  whales  are  determined  at  the 
beginning  of  each  year  after  consultation 
with  the  Russian  government. 

At  the  54th  annual  meeting  of  the 
IWC.  held  in  May,  2002  the  Scientific 
Committee  reiterated  its  previous  advice 
for  the  Bering-Chukchi-Beaufort  Seas 
stock  of  bowhead  whales,  i.e.,  that  it  is 
very  likely  that  a  catch  limit  of  102 
whales  or  less  would  be  consistent  with 
the  requirements  of  the  Schedule. 

The  International  Convention  for  the 
Regulation  of  Whaling,  imder  which  the 
IWC  operates,  is  implemented 
domestically  through  the  Whaling 
Convention  Act  (WCA).  Under  the 
WCA,  NMFS  proposes  to  issue  a  share 
of  the  IWC  bowhead  quota  to  the  AEWC. 

Alaska  Eskimos  have  been  taking 
bowhead  whales  for  at  least  2,000  years. 
Alaska  Native  subsistence  hunters  take 
less  than  one  percent  of  the  population 
of  bowhead  whales  per  year.  Since 
1977,  the  nimiber  of  takes  has  ranged 
between  14  and  75  per  year,  depending 
in  part  on  changes  in  management 


strategy  and  in  part  on  higher  estimates 
of  bowhead  whale  abundance  in  recent 
years  (NMFS  Alaska  Marine  Mammal 
Stock  Assessments,  2001). 

The  National  Environmental  Policy 
Act  (NEPA)  requires  that  Federal 
agencies  conduct  an  environmental 
analysis  of  the  effect  of  their  proposed 
actions  on  the  environment.  While 
quotas  under  the  WCA  are  issued  on  an 
annual  basis,  NMFS  is  evaluating  the 
effects  of  issuing  them  over  a  5-year 
period.  Accordingly,  NMFS  prepared  a 
draft  EA  that  evaluated  the  following, 
four  alternatives: 

Alternative  1  -  Grant  the  AEWC  a 
quota  of  255  landed  bowhead  whales 
over  5  years  (2003  through  2007),  with 
an  annual  strike  quota  of  67  bowhead 
whales  per  year,  where  no  unused 
strikes  are  added  to  the  strike  quota  for 
any  one  year. 

Alternative  2  -  Grant  the  AEWC  a 
quota  of  255  landed  bowhead  whales 
over  5  years  (2003  through  2007),  with 
an  annual  strike  quota  of  67  bowhead 
whales  per  year,  where  no  more  than  15 
unused  strikes  are  added  to  the  strike 
quota  for  any  one  year. 

Alternative  3  -  Grant  the  AEWC  a 
quota  of  255  landed  bowhead  whales 
over  5  years  (2003  through  2007),  with 
an  annual  strike  quota  of ,67  bowhead 
whales  per  year,  where,  for  unused 
strikes,  up  to  50  percent  of  the  annual 
strike  limit  is  added  to  the  strike  quota 
for  any  one  year. 

Alternative  4  (No  Action)  -  Do  not 
grant  the  AEWC  a  quota. 

NMFS  has  selected  Alternative  2  a» 
the  preferred  alternative. 

The  Draft  EA  was  prepared  in 
accordance  with  NEPA  and 
implementing  regulations  at  40  CFR 
parts  1500  through  1508  and  NOAA 
guidelines  concerning  implementation 
of  NEPA  found  in  NOAA 
Administrative  Order  216-6.  . 

Information  Solicited 

To  ensure  that  NMFS'  review  is 
comprehensive  and  based  on  the  best 
available  information.  NMFS  is 
soliciting  information  and  comments 
from  any  interested  party  concerning 
issuing  a  bowhead  whale  quota  to  the 
AEWC  of  255  landed  whales  over  5 
years  (2003  through  2007).  ^nvIFS  is 
particularly  interested  in  information  on 
the  affected  environment  or 
environmental  consequences  of  issuing 
a  quota.  NMFS  requests  that  data, 
information,  and  comments  be 
accompanied  by  (1)  supporting 
docimientation,  and  (2)  the  name, 
address,  and  affiliation  of  person 
submitting  data.  Written  comments 
should  be  sent  to  Chief  of  the  Marine 
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Mammal  Division  within  NMFS'  Office 
of  Protected  Resources  (see  ADDRESSES). 

Dated:  December  3.  2002. 
Laurie  K.  Allen, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
|FR  Doc.  02-31027  Filed  12-6-02;  8:45  am) 

BMXMG  COM  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

[Docket  No.  2003-C-006] 

Request  for  Written  Comments  and 
Notice  of  Hearings  on  Technological 
Protection  Systems  for  Digitized 
Copyrighted  Worics 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Request  for  written  comments 
and  notice  of  hearings. 

SuyilARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  requests 
written  comments  that  will  assist  the 
agency  in  preparing  a  report  to  Congress 
required  by  the  "Technolog>'.  Education 
and  Copyright  Harmonization  Act  of 
2002."  The  report  will  provide 
information  to  Congress  on 
technological  protection  systems  for 
digitized  copyrighted  works  and  to 
prevent  infringement.  The  USPTO  also 
may  conduct  a  hearing  to  obtain 
information  for  the  report  and  requests 
a  response  from  persons  interested  in 
providing  testimony. 
DATES:  Written  comments  are  due  at  the 
offices  of  the  USPTO  on  January  14, 
2003.  A  hearing  is  tentatively  scheduled 
for  the  Washington,  DC  area,  on 
February  4.  2003.  Based  on  expressions 
of  public  interest,  additional  hearings 
may  be  scheduled.  Requests  to  testify 
must  be  received  by  January  14,  2003. 
ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  addressed 
to  the  United  States  Patent  and 
Trademark  Office,  Office  of  Legislative 
and  International  Affairs,  Room  902, 
2121  Crystal  Drive,  Arlington,  VA 
22202,  or  faxed  to  (703)  305-8885, 
marked  to  the  attention  of  Velica 
Steadman.  Written  comments  also  may 
be  sent  via  electronic  mail  to 
teach.act@uspto.gov.  A  specific  time 
and  location  for  the  proposed  hearing 
will  be  determined  based  on  responses 
received  from  persons  who  express  an 
interest  in  testifying  and  will  be  posted 
on  the  USPTO's  Web  site  at  http:// 
www.uspto.gov. 

FOn  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Shapiro  by  telephone  at 


(703)  305-9300  or  by  electronic  mail  at 
teach.act@uspto.gov. 
SUPPtEMENTARY  INFORMATION: 

1.  Background 

On  November  2,  2002,  the  President 
signed  into  law  the  "Technology, 
Education  and  Copyright  Harmonization 
Act  of  2002"  (the  TEACH  Act),  Pub.  L. 
107-273,  which  updates  certain 
provisions  of  the  Copyright  Act  to 
facilitate  the  growth  and  development  of 
distance  education,  while  introducing 
new  safeguards  to  limit  the  additional 
rislcs  to  copyright  owners  that  are 
inherent  in  exploiting  works  in  a  digital 
format.  As  discussed  more  fully  below, 
the  TEACH  Act  requires  the  USPTO  to 
submit  a  report  to  Congress  on 
technological  protection  systems  for 
digitized  copyrighted  works  and  to 
prevent  infringement.  The  brief 
discussion  of  the  TEACH  Act  that 
follows  is  intended  only  to  provide 
some  context  for  that  report. 

Over  the  last  several  years,  the 
educational  opportunities  and  risks 
associated  with  distance  education  have 
been  the  subject  of  extensive  public 
debate  and  attention  in  the  United 
States.  In  November  1998,  the 
Conference  on  Fair  Use  (CONFU), 
convened  by  the  Administration's 
Information  Infrastructure  Task  Force, 
issued  its  final  report,  which  included 
a  proposal  for  educational  fair  use 
guidelines  for  distance  learning.  ^  In 
May  1999,  the  U.S.  Copyright  Office 
issued  an  extensive  report  on  copyright 
and  digital  distance  education.^  The 
Senate  Committee  on  the  Judiciary  and 
the  House  Judiciary  Subcommittee  on 
Courts,  the  Internet,  and  Intellectual 
Property  held  hearings  on  the  TEACH 
Act. 3  For  more  detailed  information  on 
the  background  and  legislative  history 
of  the  TEACH  Act,  interested  persons 
may  wish  to  visit  the  USPTO  Web  site 
at  http://www.uspto.gov  and  the  U.S. 
Copyright  Office  Web  site  at  http:// 
www.loc.gov. 

Subsection  (b)  of  the  TEACH  Act 
amends  section  110(2)  of  the  Copyright 
Act  to  encompass  performances  and 


'  Sep  The  Conference  on  Fair  Use:  Final  Report 
to  the  Commissioner  on  the  Conclusion  of  the 
Conference  on  Fair  Use  (U.S.  Patent  and  Trademark 
Office,  November  1998).  The  report  is  available  on- 
line at  http://www.uspto.gov/web/offices/dcom/ 
olia/confu/confurep.htm 

'  See  Report  on  Copyright  and  Digital  Distance 
Education:  A  Report  to  the  Register  of  Copyrights 
(U.S.  Copyright  Office,  May  1999).  The  report  is 
available  at  http://www.copyright.gov/disted/. 

'  See  the  Report  of  the  Senate  Committee  on  the 
ludiciary  on  the  Technology,  Education  and 
Copyright  Act  of  2001.  S.R.  Rep.  No.  107-31. 107th 
Congress.  1st  Session  and  the  Report  of  the  House 
Committee  on  the  ludiciary  on  the  Technology. 
Education  and  Copyright  Act  of  2001.  H.R.  Rep.  No. 
107-687,  107th  Congress,  2d  Session. 


displays  of  copyrighted  works  in  digital 
distance  education  under  appropriate 
circumstances  and  subject  to  certain 
limitations.  The  Act  expands  the 
categories  of  works  exempt  from  the 
performance  right,  from  nondramatic 
literary  works  and  musical  works  to 
"reasonable  and  limited  portions"  of 
any  work  and  permits  the  display  of  any 
work  in  "an  amount  comparable  to  that 
typically  displayed  in  the  course  of  a 
live  classroom  setting."  The  Act 
removes  the  concept  of  the  physical 
classroom,  while  maintaining  the 
requirement  of  "mediated  instructional 
activity,"  which  generally  requires  the 
involvement  of  an  instructor.  The 
exemption  is  limited  to  mediated 
instructional  activities  that  are 
conducted  by  governmental  bodies  and 
"accredited"  non-profit  educational 
institutions.  Subsection  (c)  of  the 
TEACH  Act  amends  section  112  of  the 
Copyright  Act  to  permit  transmitting 
organizations  to  store  copyrighted 
material  on  their  servers  in  order  to 
allow  the  performances  and  displays  of 
works  authorized  under  amended 
section  110(2). 

The  TEACH  Act  contains  a  number  of 
new  safeguards  to  limit  the  additional 
risks  to  copyright  owners  that  are 
inherent  in  using  works  in  the  digital 
format.  Section  110(2)(C)  limits  the 
receipt  of  authorized  transmissions,  "to 
the  extent  technologically  feasible,"  to 
students  officially  enrolled  in  the  course 
or  to  Government  employees  as  part  of 
their  official  duties.  Section  110(2)(D)(ii) 
requires  transmitting  institutions  to 
apply  technological  measures  that 
"reasonably  prevent  retention  of  the 
work  in  accessible  form  by  recipients  of 
the  transmission  *   *   *  for  longer  than 
the  class  session"  and  the 
"unauthorized  further  dissemination"  of 
the  work.  Section  110{2)(D)(ii)  also 
prohibits  transmitting  institutions  from 
engaging  in  "conduct  that  could 
reasonably  be  expected  to  interfere" 
with  such  technological  measures. 

2.  Mandate  for  the  Report 

Subsection  (d)  of  the  TEACH  Act 
requires  the  Under  Secretary  of 
Commerce  for  Intellectual  Property, 
after  consultation  with  the  Register  of 
Copyrights  and  after  a  period  of  public 
comment,  to  submit  to  the  Conunittees 
on  the  Judiciary  of  the  Senate  and  the 
House  of  Representatives  a  report  on 
technological  protection  systems  for 
digitized  copyrighted  works.  The  report, 
which  is  intended  solely  to  provide 
information  to  Congress^  is  due  not  later 
than  180  days  after  the  date  of 
enactment  of  the  Act. 

Congress  specifically  directed  the 
USPTO  to  include  information  "on 
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technological  protection  systems  that 
have  been  implemented,  are  available 
for  implementation,  or  are  proposed  to 
be  developed  to  protect  digitized 
copyrighted  works  and  prevent 
infringement,  including  upgradeable 
and  self-repairing  systems,  and  systems 
that  have  been  developed,  are  being 
developed,  or  are  proposed  to  be 
developed  in  private  voluntary 
industry-led  entities  through  an  open 
broad  based  consensus  process." 
Congress  also  directed  the  USPTO  to 
exclude  "any  recommendations,  ^ 

comparisons,  or  comparative 
assessments  of  any  commercially 
available  products  that  may  be 
mentioned  in  the  report." 

Subsection  (d)  of  the  Act  further  states 
that  the  report  "shall  not  be  construed 
to  affect  in  any  way,  either  directly  or 
by  implication,  any  provision"  of  the 
Copyright  Act  in  general  or  the  TEACH 
Act  in  particular,  including  the 
requirements  of  section  110(2)(D)(ii)  of 
the  TEACH  Act  (discussed  above),  or 
"the  interpretation  or  application  of 
such  provisions,  including  evaluation  of 
the  compliance  with  that  clause  by  any 
governmental  body  or  nonprofit 
educational  institution." 

Request  for  Written  Comments 

The  USPTO  requests  that  persons 
interested  in  submitting  written 
comments  organize  their  comments  as 
follows: 

(1)  What  technological  protection 
systems  have  been  implemented,  are 
available  for  implementation,  or  are 
proposed  to  be  developed  to  protect 
digitized  copyrighted  works  and  prevent 
inftingement,  including  any 
upgradeable  and  self-repairing  systems? 

(2)  What  systems  have  been 
developed,  are  being  developed,  or  are 
proposed  to  be  developed  in  private 
voluntary  industry-led  entities  through 
an  open  broad-based  consensus  process? 

(3)  Consistent  with  the  types  of 
information  requested  by  Congress, 
please  provide  any  additional  comments 
on  technological  protection  systems  to 
protect  digitized  copyrighted  works  and 
prevent  infringement. 

Written  comments  must  be  received 
by  January  14,  2003,  and  should  be 
addressed  to  the  United  States  Patent 
and  Trademark  Office,  Office  of 
Legislative  and  International  Affairs, 
Room  902,  2121  Crystal  Drive, 
Arlington,  VA  22202,  ATTN:  Velica 
Steadman,  Office  of  Legislative  and 
International  Affairs;  faxed  to  Velica 
Steadman's  attention  at  (703)  305-8885; 
or  sent  via  electronic  mail  to 
teach.act@uspto.gov. 

In  addition,  as  noted  above,  the 
USPTO  will  schedule  a  hearing  to 


/ 


obtain  information  for  the  report  on  the 
basis  of  expressions  of  public  interest. 
The  hearing  is  tentatively  scheduled  for 
the  Washington,  DC  area  on  February  4, 
2003.  Based  on  expressir  is  of  public 
interest,  additional  hearings  may  be 
scheduled.  Requests  to  testify  must  be 
received  by  January  14,  2003.  A  specific 
time  and  location  for  the  proposed 
hearing  will  be  determined  based  on 
responses  received  from  persons  who 
express  an  interest  in  testifying  and  will 
be  posted  on  USPTO's  Web  site  at  http:/ 
/www.uspto.gov. 

Dated:  December  3,  2002. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
(FR  Doc.  02-31017  Filed  12-6-02;  8:45  am) 
BHJJNO  COOe  3510-16-4> 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Cambodia 

December  4,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Departinent  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  Memorandum  of  Understanding 
of  December  29,  2001,  between  the 
Governments  of  the  United  States  and 
Cambodia  amends  and  extends  the 
bilateral  textile  agreement  of  January  20, 
1999  to  cover  the  period  January  1,  2003 
through  December  31,  2003. 


The  limits  under  this  agreement  may 
be  revised  if  Cambodia  becomes  a 
member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Cambodia. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits,  which  include  a  twelve 
percent  (12%)  increase  to  all  of 
Cambodia's  quotas  under  the  Labor 
Standards  provision  described  in 
Federal  Roister  notice  64  FR  60428, 
published  on  November  5, 1999. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  4.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Memorandum  of  Understanding,  dated 
December  29.  2001.  between  the 
Governments  of  the  United  States  and 
Cambodia,  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Cambodia  and 
exported  during  the  twelve-month  period 
beginning  on  fanuary  1,  2003  and  extending 
through  December  31 ,  2003.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

331/631  

334/634 

335/635 

338/339 

340/640 

347/3i48/647/648 

352/652 ., 

435 

438 

445/446 

638/639 

645/646 

2,191,661  dozen  pairs. 
240.376  dozen. 
91 ,908  dozen. 
3,782,381  dozen. 
1,060,481  dozen. 
132,913  dozen. 
4,241,923  dozen. 
848,385  dozen. 
21,832  dozen. 
104,892  dozen. 
128.202  dozen. 
1,272.576  dozen. 
353.493  dozen. 
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Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  January  3,  2002)  to  the  extent 
of  anv  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

These  limits  may  be  revised  if  Cambodia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Cambodia. 

Moreover,  these  limits  may  be  revised  in 
light  of  the  U.S.  determination  as  to  whether 
working  conditions  in  the  Cambodian  textile 
and  apparel  sector  substantially  comply  with 
Cambodian  labor  law  and  internationally 
recognized  core  labor  standards  (see  Federal 
Register  notice  64  FR  60428.  published  on 
November  5.  1999). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entrv  into  the  United  States  for  consumption 
to  include  entr}'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
■Implementation  of  Textile  Agreements. 
[FR  Doc.  02-31031  Filed  12-6-02:  8:45  ami 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Colombia 

December  3.  2002. 

agency:  Committee  for  the  % 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  lanuary  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
linger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa .  ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Colombia  and  exported  during  the 
period  January  1.  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

These  limits  do  not  apply  to  goods 
entered  under  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(ATPDEA.  Section  3103  of  the  Trade 
Act  of  2002  amended  the  Andean  Trade 
Preference  Act  (ATPA)  to  provide  for 
duty  and  quota-free  treatment  for  certain 
textile  and  apparel  articles  imported 
from  designated  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(ATPDEA)  beneficiary  countries.  See  67 
FR  67283,  published  on  November  5. 
2002. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18.  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

D.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  3,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Colombia  and  exported 
during  the  twelve-month  period  beginning  on 
lanuary  1 ,  2003  and  extending  through 
December  31.  2003.  in  excess  of  the  following 
restraint  limits: 


Category 

Twelve-month  restraint 
limit 

315 

443 

39.120.817  square 

meters. 
139,440  numbers. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  8.  2001  to  the  < 

extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  do  not  apply  to  goods  entered 
under  the  Andean  Trade  Promotion  and  Drug 
Eradication  Act  (ATPDEA.  Section  3103  of 
the  Trade  Act  of  2002  amended  the  Andean 
Trade  Preference  Act  (ATPA)  to  provide  for 
duty  and  quota-free  treatment  for  certain 
textile  and  apparel  articles  imported  from 
designated  Andean  Trade  Promotion  and 
Drug  Eradication  Act  (ATPDEA)  beneficiary 
countries.  See  directive  dated  October  31, 
2002. 

In  carr\'ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entr\'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-30976  Filed  12-6-02;  8:45  am) 
BHXMG  C006  351l>-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

December  3.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
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Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  Or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  Categories  447/ 
448  and  645/646  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18.  2001).  Also 
see  66  FR  63219.  published  on 
December  5.  2001. 

D.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  Jhe 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  3.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2002  and  extends 
through  December  31,  2002. 

Effective  on  December  10,  2002,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Sut>levels  in  Group  II 

447/448 

645/646 


Adjusted  twelve-month 
limit! 


70,515  dozen. 
1,382,033  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31.2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 


Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-31029  Filed  12-6-02;  8:45  am] 
BIIXING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
the  Philippines 

December  4,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjustiiig 

limits. 

EFFECTIVE  DATE:  December  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wwrw.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  the 
rescinding  of  special  shift. 

A  description  of  the  textile  and 
•  apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63031.  published  on 
December  4.  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

December  4,  2002.  « 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27.  2001,  by  the 


Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  Januarv'  1. 
2002  and  extends  through  December  31. 
2002. 

Effective  on  December  10.  2002.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


o».<.„/^«,             Adjusted  twelve-month 
Category                          ^^^^, 

Levels  in  Group  1        ! 

335 258,290  dozen. 

635 473,183  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-31032  Filed  12-6-02:  8:45  am] 
B«JJNGC006  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Sri  Lanka 

December  3.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  9.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  information: 
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Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  1 1651  of  Ma«;h  3.  1972.  as 
amended. 

The  current  limit  for  Categories  351/ 
651  is  being  increased  for  swing, 
reducing  the  Hmit  for  Category  237  to 
account  for  the  swing  being  added  to 
Categories  351/651. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178, 
published  on  December  18,  2001).  Also 
see  66  PR  63035.  published  on 
December  4.  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  3.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury:  Washington.  DC 
20229. 

Dear  Commissioner:  Tliis  diret;tive 
amends,  but  does  not  cancel,  the  diret:tive 
issued  to  you  on  November  27.  2001.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  lanuary  1.  2002  and  extends 
through  December  31.  2002. 

Effective  on  December  9.  2002.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Adjusted  twelve-month 
limit ' 


237 287,065  dozen 

351/651  I  628.179  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  02-30977  Filed  12-6-02;  8:45  a.m. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan 

December  4.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  <md  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Set:tion  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amenfled. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryforward,  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  67232,  published  on 
December  28,  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  4.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20.  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Tiber,  silk  blend  and  other 
vegetable  Tiber  textiles  and  texti(^  products, 
produced  or  manufactured  in  Taiwan  and 


exported  during  the  twelve-month  period 
which  began  on  )anuary  1 .  2002  an<i  extends 
through  December  31.  2002. 

Effective  on  December  10,  2002,  you  are 
directed-to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Twelve-month  limit  ^ 

Group  1 

200-220,  224,  225/ 

222,654.584  square 

317/326,  226,  227, 

nr)eters  equivalent. 

300/301,313-315. 

360-363,  369-S2, 

369-03,400-414. 

469pt*,  603,  604, 

611,613/614/615/ 

617,  618,  619/620. 

624.  625/626/627/ 

628/629  and 

666pt5,  asa 

group 

Sublevels  in  Group  1 

225/317/326 _... 

45,427,541  square 

meters. 

619/620 

16,816,084  square 

meters. 

Sublevels  in  Group  II 

338/339 

1,062,354  dozen. 

345 

138,633  dozen. 

347/348 

1,535,616  dozen  of 

which  not  more  than 

1 .309,866  dozen 

shall  be  in  Cat- 

egories 347-W/348- 

W6. 

445/446 

148,019  dozen. 

638/639 

6,607,313  dozen. 

Within  Group  II  Sub- 

group 

333/334/335 

350,889  dozen  of 

which  not  more  than 

190.066  dozen  shall 

be  in  Category  335. 

351  

281 ,059  dozen. 

447/448 

23,018  dozen. 

651  

568,875  dozen. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  Decemt>er 
31.2001. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

3  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S); 
4202.12.4000,  4202.12.8020.  4202  12.8060, 
4202.22.4020,  4202  22  4500.  4202  22.8030, 
4202.32.4000,  4202  32.9530.  4202  92.0505. 
4202.92.1500,  4202.92.3016,  4202.92.6091, 
5601.10.1000,  5601.21.0090,  5701.90.1020, 
5701.90.2020,  5702.10.9020,  5702.39.2010, 
5702.49.1020,  5702.49.1080,  5702.59.1000, 
5702.99.1010,  5702.99.1090,  5705.00.2020, 
5805.00.3000,  5807  10.0510,  5807.90.0510, 
6301.30.0010,  6301.30.0020,  6302,51.1000, 
6302.51.2000,  6302  513000.  6302  51.4000, 
6302.60.0010,  6302  60  0030,  6302.91.0005, 
6302.91.0025,  6302.91.0045,  6302.91.0050, 
6302.910060,  6303.11.0000,  6303  91.0010, 
6303.91.0020,  6304.91.0020,  6304.92.0000, 
6305.20.0000,  630611.0000,  6307.10.1020, 
6307.10.1090.  630790.3010,  6307.90.4010, 
6307.90.5010,  630790.8910,  6307.90.8945, 
6X7909882,  6406.10.7700,  9404.90.1000, 
9404.90.8040  and  9404.90.9505  (Category 
369pt.). 
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*  Category  469pt.:  ail  HTS  numbers  except 
5601.29.0020,  5603.94.1010,  6304.19.3040, 
P304.91 .0050,  6304.99.1500,  6304.99.6010, 
6306.00.0010  and  6406.10.9020. 

5  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010,  6301.10.0000,  6301.40.0010, 
6301.40.0020,  6301.90.0010,  6302.53.0010, 
6302.53.0020,  6302.53.0030,  6302.93.1000, 
6302.93.2000,  6303.12.0000,  6303.19.0010, 
6303.92.1000,  6303.92.2010,  6303.92.2020, 
6303.99.0010,  6304.11.2000,  6304.19.1500, 
6304.19.2000,  6304.91.0040,  6304.93.0000, 
6304.99.6020,  6307.90.9884,  9404.90.8522 
and  9404.90  9522. 

6  Category  347-W:  only  HTS  numbers 
6203.19.1020,  6203.19.9020.  6203.22.3020, 
6203.22.3030,  6203.42.4005.  6203.42.4010, 
6203.42.4015,  6203.42.4025,  6203.42.4035, 
6203.42.4045,  6203.42.4050,  6203.42.4060, 
6203.49.8020,  6210.40  9033,  6211.20.1520, 
6211.20.3810  and  6211.32.0040;  Category 
348-W:  only  HTS  numbers  6204.12.0030, 
6204.19.8030,  6204.22.3040,  6204.22.3050, 
620429.4034,  6204.62.3000.  6204.62.4005, 
6204.62.4010,  6204.62.4020,  6204.62.4030, 
6204.624040,  6204.62.4050,  6204.62.4055. 
6204.62.4065,  6204.69.6010,  6204.69.9010, 
6210.50.9060,  6211.201550,  6211.20.6810, 
6211.42.0030  and  6217,90.9050. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  "for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-31030  Filed  12-6-02;  8:45  am] 
BILLING  COOE  3510-Cm-S 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader.  Regidatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
8,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  die  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  > 

Dated:  December  3,  2002. 
John  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Annual  Program  Cost  Report. 

Frequency:  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  82 
Burden  Hours:  385. 

Abstract:  Vocational  Rehabilitation 
(VR)  Services  data  submitted  on  the 
RSA-2  by  State  VR  agencies  for  each 
fiscal  year  (FY)  is  used  by  the 
Rehabilitation  Services  Administration 
(RSA)  to  administer  and  manage  the 
Tide  I  Program;  to  analyze  expenditures, 
evaluate  program  performance  and 
identify  problem  areas. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  tide  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 


shoiUd  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-30974  Filed  12-6-02;  8:45  am] 
HLLMG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  llie  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  .or  before  January 
8,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren.Wittenberg&omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulator,'  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
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Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  3.  2002. 

lohn  Treasier, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program  Statutory  Forbearance 
Forms. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4,092. 
Burden  Hours:  818. 

Abstract:  Borrowers  who  receive 
loans  through  the  William  D.  Ford 
Federal  Direct  Loan  Program  will  use 
this  form  to  agree  to  statutory' 
forbearances  on  their  loans. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Mar\'land 
Avenue.  SW..  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  reqest. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Lew  Oleinick  at 
his  e-mail  address  Lew.Oleinick@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  02-30975  Filed  12-&-02;  8:45  ami 
HLUNG  COOe  4000-01-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Sacurity 
Administration,  Office  of  Los  Alamos 
Site  Operations;  Notice  of  Floodplain 
Involvement  for  the  Proposed 
Installation  of  a  Permeable  Reactive 
Barrier  Within  Mortandad  Canyon  at 
Los  Alamos  National  LatXKatory,  Los 
Alamos,  NM 

AGENCY:  Department  of  Energ\'.  National 
Nuclear  Security  Administration,  Los 
Alamos  Site  Office. 
ACTION:  Notice  of  floodplain 
involvement. 

SUMMARY:  The  Department  of  Energy 
(DOE),  National  Nuclear  Security 
Administration  (NNSA)  Office  of  Los 


Alamos  Site  Operations  plans  to 
construct  a  multiple  permeable  reactive 
barrier  within  Mortandad  Canyon  at  Los 
Alamos  National  Laboratory  (LANL). 
The  permeable  reactive  barrier  (PRB) 
would  be  located  within  a  floodplain 
area  for  the  purpose  of  reducing  the 
contaminant  load  within  shallow 
groundwater.  The  PRB  would  be 
operated  for  about  five  years  as  a  site- 
specific  technology  demonstration 
project.  The  site  chosen  for  the  PRB  is 
in  the  central  portion  of  LANL.  In 
accordance  with  10  CFR  part  1022,  DOE 
has  prepared  a  floodplain/wetland 
assessment  and  will  pterform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  December  24,  2002. 
AOORESSES:  Written  comments  should 
be  addressed  to:  Elizabeth  Withers, 
Department  of  Energy,  National  Nuclear 
Security  Administration,  Office  of  Los 
Alamos  Site  Operations,  528  35th  Street, 
Los  Alamos,  NM  87544,  or  submit  them 
to  the  Mail  Room  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday.  Written 
comments  may  also  be  sent 
electronically  to:  ewithers@doeal.gov  or 
by  facsimile  to  (505)  667-9998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Everett  TroUinger.  Department  of 
Energ\',  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations,  528  35th  Street.  Los 
Alamos.  NM  87544.  Telephone  (505) 
667-5280,  facsimile  (505)  667-9998. 
For  Further  Information  on  General 
DOE  Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42, 
Department  of  Energ\',  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585-0119. 
Telephone  (202)  586-4600  or  (800)  472- 
2756,  facsimile  (202)  586-7031. 
SUPPt.EMENTARY  INFORMATION:  In 
November  2002.  NNSA  considered  a 
proposal  for  constructing  a  PRB  system 
at  a  narrow  constriction  in  Mortandad 
Canyon  within  LANL  where 
contaminated  groundwater  is  confined 
to  a  small  cross-section  of  alluvial 
materials.  The  entire  PRB  structure 
would  extend  about  1 20  feet  from  side- 
wall  to  side-wall  within  the  canyon 
bottom.  The  PRB  would  consist  of  a 
"furmel  and  gate"  system  to  direct 
contaminated  groundwater  into  a 
centrally-located  gate  area  of  reactive 
materials.  The  impermeable  funnel 
would  be  constructed  of  sheet  piling 
driven  to  a  depth  of  approximately  27 
feet  on  either  side  of  the  canyon.  The 


permeable  gate  would  contain  multiple 
buried  cells  of  selected  media  designed 
to  react  with  and  reduce  the 
concentration  of  contaminants  in 
groimdwater  passing  through  the  gate. 
The  PRB  would  be  left  in  place  for  about 
five  years  and  its  function  would  be 
monitored  through  a  system  of  shallow 
monitoring  wells  that  would  be 
installed  at  the  same  time  the  PRB  was 
constructed.  Construction  of  the  PRB 
and  associated  monitoring  wells  will 
commence  in  2003  and  be  completed  in 
less  than  6  months. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022).  NNSA 
has  prepared  a  floodplain/wetland 
assessment  for  this  action,  which  is 
available  by  contacting  Elizabeth 
Withers  at  the  previously  identified 
addresses,  phone  and  facsimile 
numbers.  The  floodplain/wetland 
assessment  is  available  for  review  at  the 
DOE  Reading  Room  at  the  Los  Alamos 
Outreach  Center,  1619  Central  Avenue, 
Los  Alamos,  NM  878544:  and  the  DOE 
Reading  Room  at  the  Zimmerman 
Librarv,  University  of  New  Mexico, 
Albuquerque,  NM  87131.  The  NNSA 
will  publish  a  floodplain  statement  of 
findings  for  this  project  in  the  Federal 
Register  no  sooner  than  December  24, 
2002. 

Issued  in  Los  Alamos  on  November  26, 
2002. 

Ralph  E.  Ericlison, 

Director.  U.S.  Department  of  Energy.  Motional 
Nuclear  Security  Administration,  Office  of 
Los  Alamos  Site  Operations. 
[PR  Doc.  02-31007  Filed  12-6-02:  8:45  am) 
BUXINQ  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 36-000] 

Alliance  Pipeline  LP.;  Notice  of 
Proposed  Cttange  in  FERC  Gas  Tariff 

December  3.  2002. 

Take  notice  that  on  November  27, 
2002,  Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1 ,  First 
Revised  Sheet  No.  10;  First  Revised 
Sheet  No.  257;  and  First  Revised  Sheet 
No.  258,  proposed  to  become  effective 
January  1,  2003. 

Section  30.1  of  the  General  Terms  and 
Conditions  (GTC)  of  Alliance's  FERC 
Gas  Tariff  establishes  an  ACA  charge 
applicable  to  Alliance's  Rate  Schedules 
FT-1  and  IT-1.  GTC  Section  30.2 
provides  that  such  rate  schedules  shall 
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include  an  ACA  unit  charge,  which 
shall  be  the  unit  charge  authorized  by 
the  Commission  each  year,  and  that 
Alliance  shall  file  changes  to  the  ACA 
unit  charge  annually  to  reflect  the 
annual  charge  imit  rate  authorized  by 
the  Commission  each  year.  Alliance 
states  that  it  recently  remitted  payment 
for  its  initial  Annual  Charges  Billing, 
covering  fiscal  year  2002. 

Alliance  states  that  all  of  its  firm 
transportation  capacity  is  subscribed  on 
an  long-term  basis  by  its  existing  Rate 
Schedule  FT-1  customers,  all  of  whom 
have  agreed  to  pay  negotiated  rates.  The 
shippers'  negotiated  rate  agreements 
provide  that  changes  in  Alliance's  costs 
will  be  reflected  in  its  negotiated  rates 
from  time  to  time.  Contemporaneous 
with  Alliance's  filing  in  this  docket. 
Alliance  made  a  tariff  change  filing  in 
Docket  No.  RPOO-^45-003  to  adjust  its 
negotiated  rates  to  reflect  changes  in  its 
costs. 

Alliance  states  that  its  negotiated  rate 
shippers  have  agreed  that  the  amount  of 
the  Annual  Charges  Billing  may  be 
included  as  one  of  the  cost  changes 
reflected  in  Alliance's  adjusted 
negotiated  rates.  Accordingly,  Alliance 
states  that  the  negotiated  rates 
adjustment  filing  reflects  the  cost  of  the 
Annual  Charges  Billing.  Because 
Alliance  will  recover  its  Aimual  Charges 
Billing  in  its  negotiated  rates,  it  is 
barred  by  Section  154.402  of  the 
Conunission's  regulations  from  also 
recovering  such  costs  through  an  ACA 
unit  charge.  Therefore,  Alliance  states 
that  it  is  filing  the  revised  tariff  sheets 
listed  above  to  delete  the  ACA  charge 
authority  from  its  FERC  Gas  Tariff. 

Alliance  further  states  that  copies  of 
its  filing  have  been  mailed  to  all 
customers,  state  commissions,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  mmiber 
field  to  access  the  docimient.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport&ferc.gov  or  toU- 
firee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  fr.. 

Deputy  Secretary. ,  . 

[FR  Doc.  02-31107  Filed  12-6-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-11 9-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3,  2002. 

Take  notice  that  on  November  27, 
2002,  ANR  Pipeline  Company  lANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Fifty-Fourth  Revised  Sheet  No.  8; 
Fifty-Fourth  Revised  Sheet  No.  9;  Fifty- 
Third  Revised  Sheet  No.  13:  and  Sixty- 
Fifth  Revised  Sheet  No.  18,  to  become 
effective  December  1,  2002. 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.3  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  part,284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
changes  would  decrease  current 
quarterly  Above-Market  Dakota  Cost 
recoveries  from  $2,382,158  to 
$2,326,128. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regxilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Conunission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretar\: 

[FR  Doc.  02-31098  Filed  12-6-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 48-000] 

CMS  Trunidine  Gas  Company,  LLC; 
Notice  of  Storage  Credit  Repiort 

December  3,  2002. 

Take  notice  that  on  November  27, 
2002,  CMS  Trunkline  Gas  Company, 
LLC  (Trunkline)  tendered  for  filing  its 
Annual  Interruptible  Storage  Revenue 
Credit  Siu-charge  Adjustment  for  the 
years  2000  and  2001  in  accordance  with 
Section  24  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1. 

Trunkline  states  that  the  purpose  of 
this  filing  is  to  comply  with  section  24 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  which  requires  that  at 
least  30  days  prior  to  the  effective  date 
of  adjustment,  Trunkline  shall  make  a 
filing  with  the  Commission  to  reflect  the 
adjustment,  if  any,  required  to 
Trunkline's  Base  Transportation  Rates 
to  reflect  the  result  of  the  Interruptible 
Storage  Revenue  Credit  Surcharge 
Adjustment. 

Trunkline  further  states  that  it  failed 
to  file  its  report  under  Section  24  for  the 
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2000  and  2001  reporting  periods.  No 
Interruptible  Storage  Revenues  for  the 
periods  covered  by  the  missed  filings  in 
2000  and  2001  were  collected,  and 
consequently  no  change  in  rates  were 
required. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l}(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31112  Filed  12-^-02;  8:45  am) 

■LUNO  COM  cnr-oi-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-14»-000] 

CMS  Trunkline  Gas  Company,  LLC; 
Notica  of  Tariff  Filing 

December  3.  2002. 

Take  notice  that  on  November  27. 
2002.  CMS  Tnmkline  Gas  Company. 
LLC  (Trunkline)  tendered  for  filing  as 
part  of  its  reRC  Gas  Tariff.  Second 
Revised  Volimie  No.  1.  the  following 
profonna  sheet: 


Pro  Forma  Sheet  No.  223A 

Trunkline  states  that  this  filing  is 
being  made  to  comply  with  the 
Commission's  Order  on  Remand  issued 
October  31.  2002  in  Docket  No.  RM98- 
10-011.  Trunkline  is  modifying  Section 
3.2(A)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  to 
permit  segmented  transactions 
consisting  of  a  forwardhaul  and  a 
backhaul  to  the  same  point.  In  such  a 
segmented  transaction,  the  revised  tariff 
sheet  makes  clear  that  the  shipper  may 
nominate  quantities  of  gas  at  a  point  of 
receipt  or  a  point  of  delivery  in  excess 
of  its  maximum  daily  quantity  at  such 
point  and  the  shipper  may  nominate 
quantities  of  gas  in  each  segment  up  to 
its  maximum  daily  quantity  in  the 
segment.  Consistent  with  the 
Commission's  policy  and  the  Remand 
Order,  the  revised  tariff  sheet  clarifies 
that  a  segment  in  which  the  flow  is  the 
opposite  of  the  shipper's  primary  path 
will  be  considered  to  be  outside  the 
primary  path  for  scheduling  purposes. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupporf@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Conmiission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

|FR  Doc.  02-31113  Filed  12-6-^)2;  8:45  am) 

BILUNO  CODE  6717-01-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP03-121-000] 

Colorado  interstate  Gas  Company; 
Notice  Fuel  Reimbursement 
Percentage 

December  3,  2002. 

Take  notice  that  on  November  27, 
2002,  Colorado  Interstate  Gas  Company 
(GIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  Twenty-Sixth  Revised  Sheet  No. 
1 1  A,  to  become  effective  January  1,      j 
2003. 

GIG  states  the  tariff  sheet  is  being  filed 
to  revise  the  quarterly  Fuel 
Reimbursement  Percentage  applicable  to 
Lost.  Unaccounted-For  and  Other  Fuel 
Gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31100  Filed  12-6-02;  8:45  am] 

BILLING  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  RP03-1 22-000] 

Colorado  interstate  Gas  Company; 
Notice  of  Proposed  Ctianges  in  FERC 
Gas  Tariff 

December  3,  2002. 

Take  notice  that  on  November  27, 
2002,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on  the 
Appendix  to  the  filing,  to  become 
effective  January  1,  2003. 

CIG  states  that  the  tariff  sheets 
propose  to  enhance  service  provided 
under  CIG's  Rate  Schedule  NNT-1  to 
enable  shippers  to  divert  gas  quantities 
available  at  primary,  no  notice  delivery 
points  to  designated  secondary  delivery 
points  on  short  notice. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regvdatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31101  Filed  12-6-02:  8:45  am] 

BILUNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Consolidated  Edison  Company  of  New 
York,  Inc.  v.  Public  Service  Electric  and 
Gas  Company;  Notice  Partially 
Vacating  Procedural  Sctieduie  and 
Authorizing  Establishment  of  New 
Dates 

December  3,  2002. 

On  December  2,  2002,  Consolidated 
Edison  Company  of  New  York  (ConEd) 
filed  a  motion  requesting  the 
Commission  to  suspend  the  procedural 
schedule  for  the  hearing  in  Phase  n  of 
this  proceeding. 

On  December  3,  2002,  Public  Service 
Electric  and  Gas  Company  f  led  an 
answer  opposing  ConEd's  request. 

For  good  cause  shown.  Con  Ed's 
motion  will  be  granted  in  part.  The 
procedural  dates  beginning  with  Filing 
of  Staffs  Testimony  and  ending  with 
Reply  Briefs  Filed  are  hereby  vacated, 
pending  further  action.  The  remaining 
dates,  beginning  with  Initial  Decision 
Issued  and  ending  with  Briefs  Opposing 
Exceptions  Filed,  cU«  unchanged. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31087  Filed  12-6-02;  8:45  am) 

BILUNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 1 1-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  3,  2002. 

Take  notice  that  on  November  26, 
2002,  El  Paso  Natvu-al  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  the  foUowring  tariff 
sheets  to  become  effective  January  1 , 
2003: 

Second  Revised  Volume  No.  1-A 
Twenty-Sixth  Revised  Sheet  No.  20 
Nineteenth  Revised  Sheet  No.  22 
Twenty-Fourth  Revised  Sheet  No.  23 
Thirty-First  Revised  Sheet  No.  24 
Twenty-Fifth  Revised  Sheet  No.  26 


Twenty-Fifth  Revised  Sheet  No.  27 
Eleventh  Revised  Sheet  No.  37 
Thirteenth  Revised  Sheet  No.  38 
Tliird  Revised  Volume  No.  2 
Fifty-Third  Revised  Sheet  No.  1-D.2 
Forty-Seventh  Revised  Sheet  No.  1-0.3 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  adjust  its  rates 
for  inflation  in  accordance  with  its  tariff 
and  in  accordance  with  the  settlement 
of  its  last  general  rate  case. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31092  Filed  12-6-02;  8:45  am] 

BttXMG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 20-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Ctuinges  In  FERC  Gas 
Tariff 

December  3.  2002. 

Tiike  notice  that  on  November  27, 
2002,  El  Paso  Natural  Gas  Company  (El 
Paso]  tendered  for  filing  as  part  of  its 


Federal  Register /Vol  67,  No.  236 /Monday,  December  9,  2002 /Notices 


72931 


72930 


FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A.  Ninth  Revised  Sheet 
No.  29.  to  become  effective  January  1. 

2003. 

El  Paso  states  that  the  tendered  tariff 
sheet  revises  the  fuel  charges  applicable 
to  transportation  service  on  El  Paso's 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H-H-w. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary-. 

|FR  Doc.  02-31099  Filed  12-0-02;  8:45  ami 

BtLUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 63-000] 

Energy  Development  Coqtoration  v. 
Columbia  Gea  Transmission 
Corporation,  and  Columbia  Natural 
Reaowcos,  Inc.;  Notice  of  Complaint 

December  3.  2002. 

Take  notice  that  on  December  2,  2002, 
pursuant  to  Rule  206  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  385.206,  Energy 
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Development  Corporation  (EDC)  filed  a 
Complaint  Requesting  Fast  Track 
Processing  and  Request  for  Interim  and 
Permanent  Relief  against  Columbia  Gas 
Transmission  Corporation  (Columbia), 
and  Columbia  Natural  Resources  (CNR). 
EDC  alleges  that  Columbia,  in  concert 
with  its  affiliate  CNR,  is  acting  in  an 
anti-competitive  manner  in  connection 
with  the  transportation  of  gas  in 
interstate  commerce. 

EDC  has  requested  the  Commission 
to:  (1)  Reassert  jurisdiction  over  the  V- 
33  system  to  protect  shippers  such  as 
EDC  from  the  anticompetitive  behavior 
of  Columbia  and  its  affiliate  CNR;  (2) 
require  Colimibia  to  restore  the 
exchange  agreement  with  Cranberry/ 
Cabot  that  existed  prior  to  abandonment 
if,  in  fact,  such  agreement  is  not  still  in" 
place;  (3)  protect  EDC  from  the 
immediate  danger  of  losing  its  essential 
service  on  the  V-33  system  by  providing 
immediate  interim  relief  requiring 
Columbia  and  its  affiliate  CNR  to 
continue  service  without  interruption 
until  the  final  resolution  of  this 
Complaint;  and  (4)  provide  permanent 
relief  to  EDC  and  other  shippers  by 
restoring  jurisdictional  status  to  the  V- 
33  system  and  requiring  Columbia  to 
accept  delivery  of  maximum  allowable 
volumes  of  gas  from  EDC  into  the  V-33 
system  as  an  integral  part  of  the 
Columbia  system,  thus  allowing  EDC 
free  choice  of  a  gas  buyer. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  December  23, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-31115  Filed  12-6-02:  8:45  am] 

BIUJNO  COOe  S717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP03-1 38-000] 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3,  2002. 

Take  notice  that  on  November  27, 
2002,  Garden  Banks  Gas  pipeline,  LLC 
(GBGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
First  Revised  Sheet  No.  19,  and  First 
Revised  Sheet  No.  221,  to  be  effective 
January  1,2003. 

GBGP  states  that  the  purpose  of  this 
filing  is  to  remove  a  provision  in 
Section  2  of  its  Rate  Schedule  FT-2  and 
the  attendant  form  of  service  agreement 
that  restricts  an  FT-2  shipper  from 
reducing  its  cumulative  MDQ  over  the 
term  of  the  applicable  transportation 
service  agreement  by  more  than  twenty 
percent  (20%)  of  the  shipper's 
production  forecast  underlying  its 
initial  MDQ  elections. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wHrw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
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free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  siteimder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31108  Filed  12-6-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 1 8-000] 

High  Island  Offsliore  System,  L.LC; 
Notice  of  Tariff  HIing 

December  3.  2002. 

Take  notice  that  on  November  27, 
2002,  High  Island  Offshore  System, 
L.L.C.  (HIOS)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Second  Revised  Sheet 
No.  103. 

HIOS  states  that  the  revised  tariff 
sheet  is  being  filed  in  order  to  comply 
with  the  Commission's  October  31, 
2002,  Order  in  Docket  No.  RM98-10- 
011 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
(wnv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fr«e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 


Commission  strongly  encoiirages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-31097  Filed  12-6-02;  8:45  am) 

BILLING  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  CP02-22-001] 

Michigan  Gas  Storage  Company; 
Notice  of  Application 

December  3.  2002. 

On  November  15.  2002,  in  Docket  No. 
CP02-22-001,  Michigan  Gas  Storage 
Company  (MGSCo),  212  West  Michigan 
Avenue,  Jackson,  Michigan  49201,  filed 
Sixth  Revised  Sheet  No.l  to  terminate 
its  entire  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  effective  November  8, 
2002.  The  Commission's  February  28, 
2002  order,  in  Docket  No.  CP02-22-000, 
conditionally  authorized  MGSCo  to 
abandon  its  facilities  by  transfer  to 
Consumers  Energy  Company 
(Consumers),  its  parent  company,  and  to 
cancel  its  FERC  Gas  Tariff  within  10 
days  of  the  abandonment.  The  February 
28  Order  also  directed  MGSCo  to  notify 
the  Conmiission  of  the  date  of  the 
abandonment  within  ten  days  after  it 
occurred.  MGSCo  states  that  by  this 
filing  it  providing  notice  to  the 
Commission  that  the  transfer  of  its 
facilities  to  Consumers  occurred  on 
November  8,  2002,  as  required  by  the 
February  28  order,  and  canceling  its 
FERC  Gas  Tariff  in  its  entirety. 

This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  on  or 
before  December  26,  2002,  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  emd  the  regulations  under 
the  Natural  Gas  Act  (18  CFR  157.10). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before,  and,  to  the 
extent  applicable,  must  be  seiVed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31086  Filed  12-6-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-234-000] 

New  England  Power  Pool;  Notice  of  . 
Filing 

December  3.  2002. 

Take  notice  that  on  November  29, 
2002.  the  New  England  Power  Pool 
(NEPOOL)  Participants  Conunittee  filed 
for  acceptance  materials  to  permit 
NEPOOL  to  expand  its  membership  to 
include  Great  Bay  Power  Marketing,  Inc. 
(GBPMI).  The  Participants  Committee 
requests  a  December  1 .  2002  effective 
date  for  commencement  of  participation 
in  NEPOOL  by  GBPMI. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  conmiissions  and  the 
Participants  in  NEPOOL. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at" 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)20»-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  December  13.  2002. 

Linwood  A.  Watson.  Ir., 

Deputy  Secretary. 

[FR  Dor.  02-31088  Filed  12-6-02:  8:45  am) 

aHJjNO  cooe  ctit-oi-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP03-1 50-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Det:ember  3.  2002. 

Take  notice  that  on  November  27. 
2002,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1.  63  Revised  Sheet  No.  50: 
«4  Revised  Sheet  No.  51:  60  Revised 
Sheet  No.  53:  and  13  Revised  Sheet  No. 
56,  to  be  effective  January  1,  2003. 

Northern  states  that  this  filing 
establishes  the  System  Balancing 
Agreement  (SBA)  cost  recovery 
surcharge  to  be  effective  January  1 ,  2003 
for  the  period  January  1  through 
December  31,  2003. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regiilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  "This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31114  Filed  12-6-4)2:  8:45  am] 

■LLINO  COOC  (TIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  t' 

[Docliet  No.  RP03-1 29-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Tariff  Rling 

December  3,  2002. 

Take  notice  that  on  November  27; 
2002,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  following 
pro  forma  tariff  sheets: 

Pro  Forma  Sheet  No.  249 
Pro  Forma  Sheet  No.  249A 
Pro  Forma  Sheet  No.  250 
Pro  Forma  Sheet  No.  250A 
Pro  Forma  Sheet  No.  254 
Pro  Forma  Sheet  No.  254A 

Panhandle  states  that  this  filing  is 
being  made  to  comply  with  the 
Commissions  Order  on  Remand  issued 
October  31.  2002  in  Docket  No.  RM98- 
10-011.  Panhandle  is  modifying  section 
10.2(a)  and  (b)  and  section  11.5(a)  and 
(b)  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff  to  permit 
segmented  transactions  consisting  of  a 
forwardhaul  and  a  backhaul  to  the  same 
point.  In  such  a  segmented  transaction, 
the  revised  tariff  sheets  make  clear  that 
the  shipper  may  exceed  its  maximum 
daily  contract  quantity  at  such  point 
and  the  shipper  may  nominate 
quantities  of  gas  in  each  segment  up  to 
its  maximum  daily  contract  quantity  in 
the  segment.  Consistent  with  the 


Commission's  policy  and  the  Remand 
Order,  the  revised  tariff  sheets  clarify 
that  the  portion  of  such  a  transaction  in 
which  the  flow  is  the  opposite  of  the 
shipper's  primary  path  will  be 
considered  to  be  outside  the  primary 
path  for  scheduling  purposes. 

Panhandle  states  tnat  copies  of  this 
filing  cU'e  being  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  ntmiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e^ihng"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31104  Filed  12-6-02:  8:45  am] 

BILLING  cooe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP03-141-000] 

Petal  Gas  Storage,  L.L.C.;  Notice  of 
Tariff  Filing 

December  3,  2002. 

Take  notice  that  on  November  27, 
2002,  Petal  Gas  Storage,  L.L.C.  (Petal), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  First 
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Revised  Sheet  No.  137.  to  be  effective 
December  27,  2002. 

Petal  states  that  the  revised  tariff  sheet 
is  being  filed  in  order  to  comply  with 
the  Commission's  Ofctober  31.  2002 
Order  on  Remand. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the, 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-31109  Filed  12-6-02:  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-241-000  and  RPOO-241- 
006] 

PubUc  Utilities  Commission  of  the 
State  of  Califomia  v.  El  Paso  Natural 
Gas  Company,  El  Paso  Mercttant 
Energy  Gas,  LP.  and  El  Paso  Merchant 
Energy  Company;  N<Mic«  Releasing 
Protected  Materials 

December  3.  2002. 

At  the  oral  argument  held  on 
December  2.  2002,  the  Commission 
voted  to  make  public  the  attached  five 
pages  that  are  a  part  of  docimients  that 


were  filed  under  protective  seal  in  the 
above-docketed  proceeding.  The 
following  pages  were  made  public: 

Exhibit  PUC— 36.  pages  14  and  15 

Exhibit  PUC-37,  page  13,  one  paragraph  from 

that  page 
Exhibit  PG&E-54,  pages  47  and  48 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31091  Filed  12-6-02:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[OoclcM  No.  RP03-1 34-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  3,  2002. 

Take  notice  that  on  November  27. 
2002.  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Second  Revised  Sheet  No.  30b,  to 
be  effective  January  1,  2003. 

Sea  Robin  states  that  'he  purpose  of 
this  filing,  made  in  ac  urdance  with  the 
provisions  of  Section  i54.204ofthe 
Commission's  Regulations,  is  to  reflect  a 
reduction  in  the  standard  fuel 
percentage  in  Section  5.1(b)  of  the 
General  Terms  and  Conditions. 

Sea  Robin  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
(vww./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  please  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31105  Filed  12-6-02:  8:45  am] 

BIUJNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 2^-000] 

Southern  Natural  Gas  Company; 
Notice  of  Tariff  Rling 

December  3,  2002. 

Take  notice  that  on  November  27. 
2002.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  become  effective  January  1, 
2003. 

Fifty-ninth  Revised  Sheet  No.  14 
Eightieth  Revised  Sheet  No.  15 
Fifty-ninth  Revised  Sheet  No.  16 
Eightieth  Revised  Sheet  No.  17 
Forty-third  Revised  Sheet  No.  18 

Section  14.2  of  Southern's  Tariff 
provides  for  an  annual  reconciliation  of 
Southern's  storage  costs  to  reflect 
differences  between  the  cost  to  Southern 
of  its  storage  gas  inventory  and  the 
aihount  Southern  receives  for  such  gas 
arising  out  of  0)  the  purchase  and  sale 
of  such  gas  in  order  to  resolve  shipper 
imbalances;  and  (ii)  the  purchase  and 
sale  of  gas  as  necessary  to  maintain  an 
appropriate  level  of  storage  gas 
inventory  for  system  management 
purposes.  In  the  instant  filing.  Southern 
submits  the  rate  surcharge  to  the 
transportation  component  of  its  rates 
under  Rate  Schedules  FT,  FT-NN,  and 
IT  resulting  fi-om  the  fixed  and  realized 
losses  it  has  incurred  from  the  purchase 
and  sale  of  its  storage  gas  inventory. 
Southern  proposes  to  reduce  its  Storage 
Cost  Reconciliation  Mechanism 
Surcharge  from  $.012/Dth  to  $.003/Dth 
to  be  effective  January  1.  2003.  Southern 
states  that  copies  of  the  filing  were 
served  upon  Southern's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@feiv.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary: 

|FR  Doc.  02-;n  102  Filed  12-6-02;  8:45  ami 

aiUJ*l6  COM  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 25-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

Detember  3,  2002. 

Take  notice  that  on  November  27, 
2002,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1,  Seventh  Revised  Sheet 
No.  324,  with  an  effective  date  of 
January  1,2003. 

Tennessee  states  that  the  revised  tariff 
sheet  is  being  filed  in  accordance  with 
the  Commission's  October  31,  2002, 
Order  on  Remand. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  ]r.. 

Deputy  Secretary. 

|FR  DtM;.  02-31103  Filed  12-6-02:  8:45  am] 

BILUNG  COO£  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 43-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Talte  or  Pay  Report  and 
Request  for  Waiver 

December  3,  2002. 

Take  notice  that  on  November  27, 
2002.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a 
current  accounting  of  Tennessee's  take- 
or-pay  transition  costs  and  a  request  for 
waiver  of  the  requirement  that 
Tennessee  restate  its  take-or-pay 
transition  surcharges. 

Tennessee  states  that  this  filing  of  the 
current  accounting  is  in  compliance 
with  Article  XXV  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  Tennessee 
further  states  that  the  request  for  waiver 
is  based  on  the  fact  that  "Tennessee  has 
not  incurred  any  significant  recoverable 
take-or-pay  costs  since  its  last  filing  on 
May  31.2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 


888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

IFR  Doc.  02-31110  Filed  12-6-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 44-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Casfiout  Report 

December  3.  2002. 

Take  notice  that  on  November  27. 
2002,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Cashout  Report  for  the  September  2001 
through  August  2002  Period. 

The  Cashout  Report  is  the  fourth  filed 
by  Tennessee  under  the  cashout 
reconciliation  methodology  established 
pursuant  to  the  March  25.  1999 
Stipulation  and  Agreement  (Cashout 
Settlement)  on  the  Tennessee  system. 
Tennessee  states  that  the  Cashout 
Report  reflects  a  cashout  loss  during  the 
period  of  $1,414,168.  Pursuant  to  the 
Cashout  Settlement,  this  loss  will  carry 
forward  into  the  next  annual  cashout 
period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Conunents.  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31111  Filed  12-6-02;  8:45  am] 

BILLINO  CODE  Cn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 1 5-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Tariff  Rllhg 

December  3,  2002. 

Take  notice  that  on  November  26, 
2002,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  revised  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  January 
1,  2003. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
reflect  the  2003  General  RD&D  Fimding 
Units  authorized  in  the  "Letter  Order," 
issued  by  the  Commission  on  September 
19,  2002,  in  Docket  No.  RP02-534-000. 

"Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 


Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

IFR  Doc.  02-31094  Filed  12-6-02;  8:45  am) 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 12-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

December  3,  2002. 

Take  notice  that  on  November  26, 
2002,  Transcontinental  Gas  Pipe  Line  ■ 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revise  tariff  sheets  and  their  proposed 
effective  dates  are  detailed  in  Appendix 
A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  update  certain 
Delivery  Point  Entitlement  (DPE)  tariff 
sheets  in  accordance  with  the 
provisions  of  Section  19.1(f)  of  the 


General  Terms  and  Conditions  of 
Transco's  Third  Revised  Volume  No.  1 
Tariff.  Specifically,  such  tariff  sheets 
have  been  revised  to  include  changes 
associated  with 

(1)  the  November  1,  2002  in-service 
date  of  the  completed  Leidy  East 
incremental  capacity  expansion  and  (2) 
miscellaneous  adjustipents  as  more  fully 
explained  in  Appendix  B  of  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
(vww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

(FR  Doc.  02-31093  Filed  12-6-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 1 6-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Cash-Out  Report 

December  3,  2002. 

Take  notice  that  on  November  26, 
2002,  Williams  Gas  Pipelines  Central, 
Inc.,  (Central)  tendered  for  filing  its 
report  of  net  revenue  received  itom 
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cash-outs  for  the  period  of  October  1, 
2002  through  September  30.  2002. 

Central  states  tnat  pursuant  to  the 
cash-out  mechanism  contained  in 
Section  9.8(a){iv)  of  Central's  tariff, 
Shipf)ers  are  given  the  option  of 
resolving  their  imbalances  by  the  end  of 
the  calendar  month  following  the  month 
in  which  the  imbalance  occurred  by 
cashing  out  such  imbalances  at  100%  of 
the  spot  market  price  applicable  to 
Central  as  published  in  the  first  issue  of 
Inside  FERC's  Gas  Market  Report  for  the 
month  in  which  the  imbalance 
occurred.  Net  monthly  imbalances 
which  are  not  resolved  by  the  end  of  the 
second  month  following  the  month  in 
which  the  imbalance  occurred  and 
which  exceed  the  tolerance  specified  in 
section  9.8(c).  Central  states  that  it  is 
filing  its  report  of  net  cash  out  activity, 
which  shows  net  cash  out  costs  to  the 
company  of  $79,401.63  for  the  twelve 
months  ended  September  30.  2002. 

Central  states  that  copies  of  its  filing 
was  served  to  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

|FR  Doc.  02-31095  Filed  12-6-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 17-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Cash  Balancing  Report 

December  3,  2002. 

Take  notice  that  on  November  26, 
2002.  Williams  Gas  Pipelines  Central, 
Inc.  (Central)  filed  its  report  of 
payments  received  from  penalties 
assessed  due  to  Periods  of  Daily 
Balancing  and  Operational  Flow  Orders. 

Pursuant  to  Sections  9.6  and  10.3  of 
Central's  FERC  Gas  Tariff.  Original 
Volume  No.  1 ,  Central  states  that  it  is 
reporting  that  neither  a  Period  of  Daily 
Balancing  nor  an  Operational  Flow 
Order  was  issued  during  the  12-month 
period  of  October  1.  2001  through 
September  30.  2002  and  no  penalties 
were  assessed  or  collected.  "Therefore. 
no  refunds  are  due  from  Central  for  the 
12-month  period  ending  September  30, 
2002  and  a  refund  plan  is  unnecessary. 

Central  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  Central's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[PR  Doc.  02-31096  Filed  12-6-02;  8:45  am) 

BILUNG  COOe  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 35-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Tariff  Filing 

December  3.  2002. 

Take  notice  that  on  November  27, 
2002,  Williams  Gas  Pipelines  Central, 
Inc.,  (Central)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  Fifth  Revised  Sheet  No.  6B,  with 
an  effective  date  of  January  1,  2003. 

Central  states  that  this  filing  is  being 
made  pursuant  to  Article  13  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  revised  fuel 
and  loss  reimbursement  percentages. 
The  percentages  are  based  on  actual  fuel 
and  loss  for  the  twelve  months  ended 
September  30,  2002. 

Central  states  that  copies  of  the  filing 
have  been  served  on  all  Central's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion, 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
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Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Linwood  A.- Watson.  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31106  Filed  12-6-02;  8:45  am] 

BILUNQ  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-22-000,  et  al.] 

Camden  Cogen,  L.P.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

November  27,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Camden  Cogen,  L.P.,  Cogen 
Technologies  Camden  GP  Limited 
Partnership,  Cogen  Technologies  NJ 
Venture,  CPN  Bayonne,  L.L.C.,  East 
Coast  Power  Bayonne  GP,  L.L.C.,  East 
Coast  Power  Camden  LP,  L.C.C.,  East 
Coast  Power,  L.L.C  Mesquite  Investors, 
L.L.C.,  TEVCO/Mission  Bayonne 
Partnership 

[Docket  No.  EC03-22-000) 

Take  notice  that  on  November  25. 
2002,  Camden  Cogen,  L.P.  (Camden 
Cogen).  Cogen  Technologies  Camden  GP 
Limited  Partnership  (Cogen 
Technologies  Camden).  Cogen 
Technologies  NJ  Venture  (Bayonne), 
CPN  Bayonne,  L.L.C.  (CPN  Bayonne), 
East  Coast  Power  Bayonne  GP,  L.L.C. 
(East  Coast  Bayorme),  East  Coast  Power 
Camden  LP,  L.L.C.  ("East  Coast 
Camden"),  East  Coast  Power,  L.L.C. 
(East  Coast  Power),  Mesquite  Investors, 
L.L.C.  (Mesquite),  and  TEVCO/Mission 
Bayonne  Partnership  (TEVCO)  (jointly. 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Conunission  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  seeking 
authorization  for:  (I)  Camden  Cogen  and 
Bayonne  to  convert  their  form  of 
business  organization  to  limited  liability 
companies,  and  (ii)  an  internal 
corporate  transfer  of  the  member 
interests  in  the  newly-converted  limited 
liability  companies,  namely  Camden 
Plant  Holding,  L.L.C.  and  Bayonne  Plant 
Holding,  L.L.C.  respectively,  directly  to 
Mesquite. 

Comment  Date:  December  16,  2002. 


2.  Power  Resources,  Ltd. 

[Docket  No.  EG03-22-000] 

Take  notice  that  on  November  22, 
2002,  Power  Resources,  Ltd.  (Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  part  365  of 
the  Conmiission's  Regulations. 
Applicant,  a  Texas  limited  partnership 
widi  its  principal  place  of  business  at 
500  East  Refinery  Road,  Big  Spring, 
Texas  79720,  is  an  indirect  subsidiary  of 
MidAmerican  Energy  Holdings 
Company. 

Comment  Date:  December  18,  2002. 

3.  Ameren  Energy  Generating  Company 

[Docket  No.  EG03-23-000] 

Take  notice  that  on  November  25,. 
2002,  Ameren  Energy  Generating 
Company  (AEG),  One  Ameren  Plaza, 
1901  Chouteau  Plaza,  P.O.  Box  66149, 
St.  Louis,  Missouri,  63166-6149,  filed 
with  the  Federal  Energy  Regidatory 
Commission  (Commission)  an 
application  for  determination  of 
continuing  exempt  wholesale  generator 
status  pursuant  to  part  365  of  the 
Commission's  Regulations. 

AEG  states  that  it  has  recently 
acquired  the  468  MW  Elgin  Energy 
Center,  which  consists  of  four  117  MW 
natural  gas-fired  combustion  turbines 
operating  in  simple  cycle  mode.  AEG 
states  that  all  of  the  electric  energy  from 
the  affected  units  will  be  sold  at 
wholesale. 

Comment  Date:  December  18,  2002. 

4.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-211-000] 

Take  notice  that  on  November  22, 
2002,  Southern  Company  Services,  Inc. 
(SCS),  on  behalf  of  Georgia  Power 
Company  (Georgia  Power)  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  Interconnection  Agreement  by  and 
between  Georgia  Power  and  Southern 
Power  Company  for  Mcintosh  CC  Unit 
1  (Interconnection  Agreement).  SCS 
requests  the  Interconnection  Agreement 
be  accepted  for  filing  effective  October 
25, 2002. 

Comment  Date:  December  13,  2002. 

5.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-212-O001 

Take  notice  that  on  November  22, 
2002,  Southern  Company  Services,  Inc. 
(SCS),  on  behalf  of  Georgia  Power 
Company  (Georgia  Power)  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  Interconnection  Agreement  by  and 


between  Georgia  Power  and  Southern 
Power  Company  for  Mcintosh  CC  Unit 
2  (Interconnection  Agreement).  SCS 
requests  Interconnection  Agreement  be 
accepted  for  filing  effective  October  25, 
2002. 
Comment  Date:  December  13,  2002. 

6.  Power  Resource  Group,  Inc. 

[Docket  No.  ER03-2 13-000] 

Take  notice  that  on  November  22, 
2002,  Power  Resource  Group,  Inc.  filed 
a  Notice  of  Cancellation  of  its  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
with  a  proposed  effective  date  of 
November  25,  2002.  Power  Resource 
Group,  Inc.  is  no  longer  engaged  in  the 
power  marketing  business,  will  not 
conduct  power  marketing  activities  in 
the  futiire,  and  has  no  outstanding 
power  sales  contracts;  accordingly,  no 
piux:hasers  will  be  affected  by  this 
Notice.  • 

Comment  Date:  December  13,  2002. 

7.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-214-0001 

Take  notice  that  on  November  22, 
2002  Niagara  Mohawk  Power 
Corporation  tendered  for.  filing  a  service 
agreement,  i.e.  an  Intercoimection 
Agreement  between  Niagara  Mohawk 
Power  Corporation  and  Orion  Power 
New  York  GPU,  Inc.  for  an  existing  and 
operating  2.2  MW  hydroelectric 
generating  facility  located  in  the  Town 
of  Clifton,  St.  Lawrence  County,  New 
York,  dated  as  of  October  18,  2002 
(Agreement).  The  filing  reflects  the 
filing  of  the  agreement  as  a  service 
agreement  filed  by  Niagara  Mohawk 
imder  the  NYISO  Open  Access 
Transmission  Tariff.  The  filing  has  been 
designated  by  the  New  York 
Independent  System  Operator  as  Service 
Agreement  No.  318. 

An  effective  date  of  November  15, 
2002  is  requested  and  to  the  extent 
necessary,  Niagara  Mohawk  requests 
waiver  of  any  Commission  requirement 
that  a  rate  schedule  be  filed  not  less 
than  60  days  or  more  than  120  days 
from  its  effective  date. 

Comment  Date:  December  13,  2002. 

8.  Mirant  Delta,  LLC,  Mirant  Potrero, 
LLC 

[Docket  No.  ER03-215-O0OJ 

Take  notice  that,  on  November  22, 
2002.  Mirant  Delta,  LLC  (Mirant  Delta) 
and  Mirant  Potrero,  LLC  (Mirant 
Potrero)  tendered  for  filing  certain 
revised  tariff  sheets  to  the  Must-Rim 
Service  Agreements  between  Mirant 
Delta,  Mirant  Potrero,  and  the  California 
Independent  System  Operator 
Corporation.  The  revisions  include, 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /Notices 


72939 


72938 


Federal  Register /Vol.  67.  No.  236 /Monday.  December  9,  2002 /Notices 


inter  alia,  changes  to  the:  (I)  Contract 
Service  Limits,  (ii)  Hourly  Availability 
Charges  and  Penalty  Rates,  (iii)  Capital 
Item  Charges  and  Penalty  Rates;  (iv) 
Prepaid  Start-up  Costs,  and  (v)  projected 
outage  information  for  the  generating 
units  owned  by  Mirant  Delta  and  Mirant 
Potrero,  for  the  year  beginning  January 
1,  2003. 
Comment  Date:  December  13,  2002. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc.  and  TRANSLink 
Development  Company,  LLC 

IDockel  No.  ER03-216-0001 

Take  notice  that  on  November  22, 
2002,  TRANSLink  Development 
Company,  LLC  (TRANSLink 
Development)  and  the  Midwest 
Independent  Transmission  System 
Operator.  Inc.  (Midwest  ISO  or  MISO) 
submitted  to  the  Commission  for  its 
review  and  approval  an  Appendix  I 
Independent  Transmission  Company 
Agreement  (the  Agreement)  between  the 
Midwest  ISO  and  TRANSUnk 
Development,  executed  on  November 
22, 2002. 

The  Appendix  I  Agreement  submitted 
to  the  Commission  identifies  the  terms 
imder  which  TRANSLink  Transmission 
Company  LLC  (TRANSLink)  will  join 
the  Midwest  ISO  as  an  independent 
transmission  company,  thereby 
expanding  the  scope  of  the  Midwest  ISO 
regional  transmission  organization  to 
include  the  transmission  systems  of  the 
TRANSLink  Participants,  including 
both  jurisdictional  utilities  and 
municipal  and  cooperative  public 
power  systems. 

Comment  Date:  December  13,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwofxi  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-30983  Filed  12-6-02;  8:45  am) 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01 -122-005,  et  al.] 

PJM  Interconnection,  LL.C.,  et  at.; 
Electric  Rate  and  Corporate  Filings 

November  29.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  P)M  Interconnection.  L.L.C. 

IDocket  No.  ELOl-1 22-005] 

Take  notice  that  on  November  21. 
2002,  in  compliance  with  the 

Commission's  order  in  PJM  

Interconnection,  L.L.C..  101  FERC 
161,135  (2002).  PJM  Interconnection, 
L.L.C.  (PJM)  submitted  for  filing 
amendments  to  the  PJM  Open  Access 
Transmission  Tariff  to  amend  the  PJM 
Market  Monitoring  Plan  to  comply  with 
the  Commission's  earlier  order  issued  in 
this  proceeding  on  December  20,  2001 
(PJM  Interconnection,  L.L.C..  97  FERC 
1  61,319  (2002)),  by  adding  a  new 
section  addressing  investigations  of 
undue  preference. 

As  directed  by  the  Commission.  PJM 
requests  an  effective  date  of  May  15. 
2002  for  the  amendments. 

Copies  of  this  filing  were  served  upon 
all  parties  designated  on  the  official 
service  list  in  Docket  No.  ELOl-122.  all 
PJM  members  and  each  state  electric 
utility  regulatory  commissions  in  the 
PJM  control  area  and  PJM  West  region. 

Comment  Date:  December  12.  2002. 

2.  TransCanada  Energy  Ltd. 

IDocket  No.  ER97-1417-0011 

Take  notice  that  on  November  21. 
2002,  TransCanada  Energy  Ltd.  (TCE) 
filed  a  notification  of  a  change  in  status 
to  reflect  certain  departures  from  the 


facts  the  Commission  relied  upon  in 
granting  market-based  rate  authority. 
Comment  Date:  December  12,  2002. 

3.  AES  Placenta,  Inc. 

(Docket  No.  EROO-33-0031 

Take  notice  that  on  November  22. 
2002,  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  Order  in  this 
docket,  AES  Placerita,  Inc.  (Placerita) 
submitted  its  triennial  market  power 
update.  In  addition,  pursuant  to  Section 
205  of  the  Federal  Power  Act.  Placerita 
submitted  its  second  revision  to  FERC 
Electric  Rate  Schedule.  Original  Volume 
No.  1 .  and  its  first  revision  to  its  code 
of  conduct  reflecting  new  corporate 
affiliations. 

Comment  Date:  December  13.  2002. 

4.  Adirondack  Hydro  Development 
Corporation,  Adirondack  Hydro  Fourth 
Branch,  LLC.  Black  Hills  Colorado. 
LLC,  Black  Hills  Power.  Inc..  Black 
HiUs  Generation,  Inc..  Black  Hills 
Pepperell  Power  Associates,  Inc., 
Fountain  Valley  Power,  LLC,  Harbor 
Cogeneration  Company,  NYSD  LP, 
Sissonville  LP,  Warrensburg  Hydro 
Power  LP 

[Docket  Nos.  EROO-3 109-001.  EROO-3774- 
001.  EROa-1952-001.  ER02-2287-001, 
ER01-1844-001.  ER96-1635-O08.  EROl- 
1784-004.  ER9»-1248-003,  and  EROO-3109- 
001 1 

Take  notice  that  on  November  25. 
2002.  Black  Hills  Corporation,  on  behalf 
of  itself  and  its  public  utility  affiliates 
with  authorization  to  sell  electric 
capacity  and  energy  at  market-based 
rates,  submitted  a  consolidated  triennial 
market  power  update  analysis 
demonstrating  that  each  of  the  Black 
Hills  entities  satisfies  the  Federal 
Energy  Regulatory  Commission's 
applicable  standards  for  assessing 
generation  market  power. 

Comment  Date:  December  16,  2002. 

5.  Aquila,  Inc. 

(Docket  No.  ER03-188-001J 

Take  notice  that  on  November  22. 
2002.  Aquila.  Inc.  filed  a  correction  to 
its  notice  of  termination  of 
Transmission  Service  Agreements  for  . 
Short-Term  Firm  and  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Aquila  and  El  Paso  Merchant  Energy. 
Aquila  requests  that  the  termination  be 
made  effective  on  September  30.  2002. 

Comment  Date:  December  13.  2002. 

6.  Aquila,  Inc. 

[Docket  No.  ER03-1 89-001) 

Take  notice  that  on  November  22. 
2002,  Aquila,  Inc.  (Aquila)  filed  a 
supplement  to  its  notice  of  termination 
of  Transmission  Service  Agreements  for 
Non-Finn  and  Short-Term  Finn  Point- 
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to-Point  Transmission  Service  between 
Aquila  and  El  Paso  Merchant  Energy. 
Aquila  requests  that  the  termination  be 
made  effective  on  October  19,  2002. 
Comment  Date:  December  13,  2002. 

7.  New  York  Independent  S3rstem 
Operator,  Inc. 

[Docket  No.  ER03-20O-O01) 

Take  notice  that  on  November  22, 
2002,  the  New  York  Independent 
System  Operator.  Inc.  (NYISO)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  corrected 
version  of  proposed  Attachment  V  (ISO 
Working  Capital  Fund)  to  its  Open 
Access  Transmission  Tariff.  The 
corrected  versiop  conforms  to  the 
Commission's  rules  governing  the 
pagination  of  tariff  sheets.  It  is  identical 
to  the  version  originally  filed  on 
November  18,  2002  in  all  other  respects. 

The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  the  New  York  State 
Public  Service  Commission  and  to  the 
1    electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  December  13,  2002. 

8.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER03-219-000I 

Take  notice  that  on  November  25, 
2002.  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  revisions  to  the 
Transmission  Control  Agreement  (TCA) 
for  acceptance  by  the  Commission.  The 
ISO  states  that  the  purpose  of  the 
amendment  is  (1)  to  clarify,  amend,  and 
supplement  various  provisions  of  the 
current  TCA  in  response  to  issues  raised 
by  the  Cities  of  Anaheim,  Azusa, 
Banning,  and  Riverside,  California 
(together  Southern  Cities),  which  have 
applied  to  become  Participating 
Transmission  Owners;  (2)  to  identify  the 
transmission  interests  that  Southern 
Cities  will  be  tinning  over  to  the  ISO's 
Operational  Control,  and  (3)  to  make 
certain  other  changes  to  the  TCA 
proposed  by  the  ISO  and  the  current 
Participating  Transmission  Owners. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
and  all  parties,  including  the  signatories 
to  the  TCA.  with  effective  Scheduling 
Coordinator  Agreements  under  the  ISO 
Tariff. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
TCA  to  be  made  effective  January  1, 
2003. 


Comment  Date:  December  16,  2002. 

9.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER03-220-0001 

Take  notice  that  on  November  25, 
2002.  PJM  Interconnection.  L.L.C.  (PJM), 
submitted  for  filing  with  the  Federal 
Energy  Regiilatory  Commission 
(Commission)  amendments  to  the  PJM 
Open  Access  Transmission  Tariff  that 
more  clearly  conform  the  confidentiality 
provisions  of  the  Market  Monitoring 
Plan  to  the  confidentiaUty^ovisions  in 
the  Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection. 
L.L.C. 

PJM  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  November  26. 
2002. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  control  area  and  PJM  West  region. 

Comment  Date:  December  16.  2002. 

10.  El  Paso  Electric  Company 

[Docket  No.  ER03-22 1-000] 

Take  notice  that  on  November  25, 
2002,  El  Paso  Electric  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  unexecuted  Service 
Agreements  with  Arizona  Public  Service 
Company  and  Public  Service  Company 
of  New  Mexico. 

Comment  Date:  December  16,  2002. 

11.  Las  Vegas  Cogeneration  II,  L.L,C. 

[Docket  No.  ER03-222-OOOJ 

Take  notice  that  on  November  25. 
2002.  Las  Vegas  Cogeneration  II.  L.L.C. 
filed  an  initial  rate  schedule  to  sell 
power  at  market-based  rates. 

Comment  Date:  December  16.  2002. 

12.  Florida  Power  &  Light  Company 

[Docket  No.  ER03-223-000J 

Take  notice  that  on  November  26, 
2002.  Florida  Power  &  Light  Company 
(FPL)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  executed 
First  Revised  Construction  and 
Connection  Agreement  between  FPL 
and  Oleander  Power  Project.  L.P 
(Oleander).  This  First  Revised  Service 
Agreement  No.  1 78  provides  for 
additional  mutually  agreed  to  terms  and 
conditions  governing  the 
interconnection  betw(  en  FPL  and 
Oleander.  A  copy  of  this  filing  has  been 
served  on  Oleander  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  December  16.  2002. 


13.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER03-224-0001 

Take  notice  that  on  November  26, 

2001,  American  Electric  Power  Service 
Corporation  (AEPSC)  submitted  for 
filing  (1)  the  Service  A^sement  for 
ERCOT  Regional  Transmission  Service 
between  AEPSC  and  Medina  Electric 
Cooperative  Inc.  (MEC).  dated  October 
1.  2001,  (2)  a  notice  of  cancellation  of 

a  service  agreement  for  ERCOT  regional 
transmission  service  between  CPL  and 
West  Texas  Utilities  Company 
collectively,  and  MEC,  dated  January  1, 
1997,  (3)  an  amended  interconnection 
agreement  between  Central  Power  and 
Light  Company  (CPL)  and  MEC,  dated 
November  29. 1999,  and  (4)  a  notice  of 
cancellation  of  an  interchange 
agreement  among  CPL,  MEC  and  South 
Texas  Electric  Cooperative,  Inc.,  dated 
February  6. 1979. 

AEPSC  requests  an  effective  date  of 
October  1 ,  2001  for  the  Service 
Agreement  for  ERCOT  Regional 
Transmission  Service,  cancellation  of 
the  earlier  service  agreement  for  ERCOT 
regional  transmission  service  and 
addition  of  Facility  Schedule  Nos.  9 
through  12  to  the  interconnection 
agreement.  Such  date  coincides  with  the 
cancellation  of  CPL's  agreement  with 
MEC  under  which  CPL  supplied 
wholesale  electric  power  service  to 
MEC.  AEPSC  requests  an  effective  date 
of  August  30,  2000  for  the  amendment 
to  Facility  Schedule  No.  7  of  the 
interconnection  agreement  and  it 
requests  that  the  interchange  agreement 
be  canceled  effective  August  28,  2001. 

AEPSC  served  copies  of  the  filing  on 
Medina  Electric  Cooperative,  Inc.  and 
the  Public  Utility  Commission  of  Texas. 

Comment  Date:  December  17,  2002. 

14.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  ER03-225-0001 

Take  notice  that  on  November  26. 

2002,  Public  Service  Company  of 
Oklahoma  (PSO)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Restated 
and  Amended  Interconnection 
Agreement  between  PSO  and  the  City  of 
Coffeyville.  Kansas  (Coffeyville).  dated 
September  12,  2002. 

PSO  requests  an  effective  date  of 
October  1.  2002.  Because  there  are  no 
rates  or  charges  associated  with  this 
filing,  PSO  requests  waiver  of  the 
Conmiission's  notice  requirements. 

AEPSC  served  copies  of  the  filing  on 
Coffej^ille  and  the  Oklahoma 
Corporation  Commission.  . 

Comment  Date:  December  17.  2002. 
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15.  Cmtral  Vermont  Public  Service 
Corporation 

(Docket  No.  ER03-226-O00) 

Take  notice  that  on  November  26, 
2002.  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  Forecast  200^  Cost  Report  required 
under  Paragraph  Q-2  on  Original  Sheet 
No.  19  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  rate  schedide)  under  which 
CVPS  sells  electric  power  to 
Connecticut  Valley  Electric  Company 
Inc.  (Customer).  CVPS  states  that  the 
Cost  Report  reflects  changes  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Commission's  June  6,  1989  order  in 
Docket  No.  ER88-456-000.  The  Forecast 
2003  Cost  Report  supports  rates  that 
represent  a  decrease  of  $1,266,280  for 
estimated  non-energy  costs  in  2003. 

Copies  of  the  filing  were  served  upon 
the  Customer,  the  New  Hampshire 
Public  Utilities  Conunission,  and  the 
Vermont  Public  Service  Board. 

Comment  Date:  December  17,  2002. 

16.  Duke  Energy  Corporation 

[Docket  No.  ER03-227-000| 

Take  notice  that  on  November  25, 
2002.  Duke  Energy  Corporation,  on 
behalf  of  Duke  Power  and  Duke  Electric 
Transmission,  (collectively,  [hike), 
tendered  for  filing  an  amended  Network 
Integration  Transmission  Service 
Agreement  (NITSA)  between  Duke  and 
the  City  of  Seneca,  South  Carolina.  Duke 
seeks  an  effective  date  of  November  1 , 
2002  for  the  amended  NITSA. 

Comment  Date:  December  16,  2002. 

17.  SP  Newsprint  Co. 

[Docket  No.  QF03-34-OOO1 

Take  notice  that  on  November  27, 
2002,  SP  Newsprint  Co..  1301  Wynooski 
Street,  P.  O.  Box  70,  Newberg,  Oregon 
97123,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  new  cogeneration  facility  will  be 
located  at  the  applicant's  recycled 
content  newsprint  mill  in  Newberg, 
Oregon,  and  will  consist  of  two  natural 
gas-fired  turbine  generators  combined 
with  two  heat  recovery  steam 
generators.  The  power  output  and  steam 
recovered  from  the  facility  will  be 
substantially  used  in  the  papermaking 
process.  Surplus  power  and  capacity  not 
needed  for  the  papermaking  process 
may  be  sold  to  Pacific  Northwest 
utilities  or  energy  marketers.  SP 
Newsprint  currently  purchases  electric 


energy  from  PGE.  PGE  may  provide  the 
applicant  with  a  variety  of  services 
including  interconnection,  wheeling, 
and  ancillary  services.  In  addition  to 
PGE.  it  is  anticipated  that  Bonneville 
Power  Administration  may  provide 
wheeling  and  transmission  services  for 
the  facility.  The  energy  source  for  the 
facility  will  be  natural  gas.  The 
maximum  net  electric  power  production 
capacity  of  the  new  cogeneration  facility 
will  be  approximately  100  MW.  The 
facility  is  expected  to  be  in  commercial 
operation  by  July  2003. 
Comment  Date:  December  27,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-30984  Filed  12-6-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIing  and  Soliciting  Motions  To 
Intervene,  Protests  and  Comments 

December  3,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12248-000. 

c.  Date  filed:  June  18,  2002. 

d.  Applicant:  Iron  Bridge  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Iron  Bridge  Dam  Hydroelectric  Project 
would  be  located  on  the  Sabine  River  in 
Van  Zandt,  Hunt,  and  Rains  Coimties, 
Texas.  The  project  would  utilize  a  dam 
owned  by  the  Sabine  River  Authority  of 
Texas.  The  project  would  not  occupy 
Federal  or  Tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535.  Rigby,  ID 
83442,  (208)  745-0834. 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12248-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  operate  in  a  nin-of-river 
mode  and  would  consist  of:  (1)  An 
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existing  concrete  dam  85-feet  high,  and 
29,080-feet-crest-Iength,  (2)  an  existing 
reservoir  with  a  surface  area  of  36,015 
acres,  a  storage  capacity  of  1,660,000 
acre-feet,  and  a  normal  maximum  water 
surface  elevation  of  438  feet,  (3)  a 
proposed  96-inch  steel  penstock 
approximately  200  feet  long,  (4)  a 
proposed  powerhouse  containing  one 
turbine  with  a  total  installed  capacity  of 
2  MW,  (5)  a  proposed  switchyard,  (6) 
approximately  three  miles  of  proposed 
25kV  transmission  line,  and  (7) 
appurtenant  facilities. 

"The  project  would  have  an  estimated 
annual  generation  of  1.8  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Iron  Bridge  Hydro,  LLC, 
975  South  State  Highway,  Logan,  UT 
84321,(435)752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 


address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Conunission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 


comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-31089  Filed  12-6-02:  8:45  am) 

enuNQ  cooE  enr-oi-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Recreation  Plan  Amendment 
and  Soliciting  Motions  To  intervene, 
Protests,  and  Comments 

December  3.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  Recreation  Plan. 

b.  Project  No.:  P-2113-148. 

c.  Date  filed:  October  4.  2002. 

d.  Applicant:  Wisconsin  Valley 
Improvement  Company. 

e.  Name  and  Location  of  Project:  This 
amendment  will  affect  project  lands  on 
the  shores  of  the  Rice  development, 
located  on  the  Tomahawk  River  in 
Lincoln  and  Oneida  Counties, 
Wisconsin.  The  Rice  reservoir  is 
composed  of  three  lakes:  Nokomis  Lake, 
Bridge  Lake,  and  Deer  Lake.  The  project 
utilizes  U.S.  Forest  Service  lands  within 
the  Nicolet  and  Ottawa  National  Forests 
and  lands  of  the  Lac  Vieux  Desert  Bank 
of  Lake  Superior  Chippewa  Indians. 
This  project  does  not  include  any 
hydroelectric  generating  facilities. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Robert  Gall, 
President,  Wisconsin  Valley 
Improvement  Company,  2301  North 
Third  Street,  Wausau,  Wisconsin. 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:    , 
January  3,  2003. 

All  dociunents  (original  and  eight  . 
copies)  shoidd  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
"e-Fihng"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
2113-148)  on  any  comments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Amendment:  The 
proposed  amendment  would  (1)  remove 
the  requirement  to  development  Site  2 
in  2002  from  the  Recreation  Plan,  close 
vehicle  access  to  Site  2  for  erosion 
control  and  public  safety  reasons  and 
retain  it  in  the  Recreation  Plan  for 
possible  future  development:  (2) 
Reinstate  Site  7  in  the  Recreation  Plan 
for  development  in  2004;  (3)  Close  Site 
1  for  public  safety  reasons  when  Site  7 
opens. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport®ferc.gov .  For 
TTY,  call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Holbrook  Hydro,  LLC, 
975  South  State  Highway,  Logan,  UT 
84321,(435)752-2580. 

1.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

m.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCA-nON  ". 


"PROTEST  ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

n.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcriy  ft^om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Ir., 

Deputy  Secretary: 

[FR  Doc.  02-31090  Filed  12-6-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7419-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request:  NSPS  for  Coal 
Preparation  Plants  (40  CFR  Part  60, 
Subpart  Y);  EPA  ICR  Numt)er  1062.08; 
0MB  Control  Number  2060-0122; 
Expiration  Date  February  28, 2003 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  NSPS 
for  Coal  Preparation  Plants  (40  CFR  part 
60.  subpart  Y);  EPA  ICR  Number 
1062.08;  OMB  Control  Number  2060- 
0122;  expiration  date  February  28.  2003. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 


proposed  information  collection  as 
described  below.  ^ 

DATES:  Comments  must  be  submitted  on 
or  before  February  7.  2003. 
ADDRESSES:  Compliance  Assessment 
and  Media  Programs  Division.  Office  of 
Compliance.  Office  of  Enforcement  and 
Compliance  Assurance,  Mail  Code 
2223A,  United  States  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460.  A 
hard  copy  of  a  specific  ICR  may  be 
obtained  without  charge  by  calling  or 
sending  an  E-mail  to  the  contact  person 
listed  in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
L.  Chadwick  of  the  Office  of  Compliance 
at  (202)  564-0754  or  via  E-mail  at 
Chadwick.Dan@epa.gov  and  ask  for  EPA 
ICR  Number  1062.08;  OMB  Control 
Number  2060-0122;  expiration  date 
February  28.  2003. 
SUPPLEMENTARY  INFORMATK)N: 

Title:  NSPS  for  Coal  Preparation 
Plants  (40  CFR  Part  60,  Subpart  Y);  EPA 
ICR  Number  1062.08;  OMB  Control 
Number  2060-0122;  expiration  date 
February  28,  2003. 

Affected  Entities:  Entities  potently 
affected  by  this  action  are  owners  or 
operators  of  coal  preparation  plants 
subject  to  the  Clean  Air  Act  New  Source 
Performance  Standards  (NSPS) 
published  40  CFR  part  60,  subpart  Y. 

Abstract:  The  Agency  has  determined 
that  the  emissions  ft-om  coal  preparation 
plants  cause,  or  contribute  significantly 
to  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  As  such,  the  Agency  published 
a  standard  at  40  CFR  part  60.  subpart  Y 
to  control  emissions  from  coal 
preparation  plants. 

Owners  or  operators  of  coal 
preparation  plants  must  make  certain 
one-time-only  notifications  including: 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate,  notification  of 
the  initial  performance  test;  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test,  and 
performance  test  measurements  and 
results;  notification  of  demonstration  of 
the  continuous  monitoring  system 
(CMS).  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  start-up. 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  CMS  is 
inoperative.  CMS  requirements  specific 
to  coal  preparation  plants  provide 
information  on  the  operation  of  the 
emissions  control  device  and 
compliance  with  the  opacity  standard. 
Periodic  reports  of  excess  emissions  are 
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also  required.  Any  owner  or  operator 
subject  to  the  rule  shall  maintain  a  file 
of  these  measurements,  and  retain  the 
file  for  at  least  two  years  following  the 
date  of  such  measurements, 
maintenance  reports,  and  records.  - 

Burden  Statement:  The  EPA  would 
like  to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  the  previously  approved  ICR,  the 
estimated  number  of  respondents  for 
this  information  collection  was  390  with 
390  responses  per  year.  The  annual 
industry  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
was  15,463  hours.  On  the  average,  each 
respondent  reported  once  per  year  and 
approximately  40  hours  were  spent 
preparing  each  response.  The  total 
annual  reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $15,000.  This  included  an  annual 
cost  of  $1,000  associated  with  capital/ 
startup  costs  and  $14,000  associated 
with  the  annual  operation  and 
maintenance  costs. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Dated:  November  27,  2002. 
Nfichael  M.  Stahl, 

Director.  Office  of  Compliance. 

[FR  Doc.  02-31016  Filed  12-6-02;  8:45  am] 

BILLING  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0312;  FRL-7280-7] 

Diazinon;  End-Use  Products 
Cancellation  Order 

AGENCY:  Envirotunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  EPA's 
cancellation  order  for  the  product  and 
use  cancellations  as  requested  by 
companies  (hereafter  collectively 
referred  to  as  the  "EUP  Registrants") 
that  hold  the  registrations  of  pesticide 
End-Use  Products  (EUPs)  containing  the 
active  ingredient  diazinon  and  accepted 
by  EPA,  pursuant  to  section  6(f)  of  the 
Federal  hisecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  This  order 
follows  up  an  September  11.  2002, 
notice  of  receipt  from  the  EUP 
Registrants,  of  requests  for  cancellations 
and  or  amendments  of  their  diazinon    . 
product  registrations  to  terminate  all 
indoor  uses,  certain  agricxiltural  uses 
and  certain  outdoor  non-agricultural 
uses.  In  the  September  11.  2002  notice. 
EPA  indicated  that  it  woidd  issue  an 
order  granting  the  voluntary  product 
and  use  registration  cancellations  uidess 
the  Agency  received  any  substantive 
comment  within  the  comment  period 
that  would  merit  its  further  review  of 
these  requests.  The  Agency  did  not 
receive  any  comments  specific  to  these 
cancellations.  Accordingly,  EPA  hereby 
issues  in  this  notice  a  cancellation  order 
granting  the  requested  cancellations. 
Any  distribution,  sale,  or  use  of  the 
products  subject  to  this  cancellation 
order  is  only  permitted  in  accordance 
with  the  terms  of  the  existing  stocks 
provisions  of  this  cancellation  order. 
DATES:  The  cancellations  are  effective 
December  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Parsons,  Special  Review  and 
Reregistration  Division  (7508ri,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460- 
0001,  telephone  number:  (703)  305- 


5776;  fax  number:  (703)  308-7042;  e- 
mail  address:  parsons.Iaura@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
diazinon  products.  The  Congressional 
Review  Act.  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0312.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  conunents,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
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be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses. 

A.  Background 

Certain  registrants  requested  in  letters 
dated  December  2001.  and  January. 
February,  March.  April.  May.  June,  and 
July  2002  that  their  diazinon 
registrations  be  amended  to  delete  all 
indoor  uses,  certain  agricultural  uses. 
and  any  other  uses  that  the  registrants 
do  not  wish  to  maintain.  The  requests 
also  included  deletions  of  outdoor  non- 
agricultural  uses  from  the  labeling  of 
certain  end-use  products  so  that  such 
products  would  be  labeled  for 
agricultural  uses  only.  Similarly,  other 
diazinon  end-use  registrants  requested 
volimtary  cancellation  of  their  diazinon 
EUP  registrations  with  indoor  use  and/ 
or  certain  outdoor  non-agricultural  uses. 


and  any  other  uses  that  the  registrants 
do  not  wish  to  maintain.  EPA 
announced  its  receipt  of  these  above- 
mentioned  cancellation  requests  in  a 
Federal  Register  notice  dated 
September  11,  2002  (67  FR  57589). 
(FRI^7197-8). 

These  requested  cancellations  and 
amendments  are  consistent  with  the 
requests  in  December  2000  by  the 
manufacturers  of  diazinon  technical 
products,  and  EPA's  approval  of  such 
requests,  to  terminate  all  indoor  uses 
and  certain  agricultural  uses  from  thefr 
diazinon  product  registrations  because 
of  EPA's  concern  with  the  potential 
exposure  risk,  especially  to  children, 
associated  with  diazinon  containing 
products.  The  indoor  uses  and 
agricultural  uses  subject  to  cancellation 
are  identified  in  List  1  below: 

List  1  —  Uses  Requested  for 
Termination 

1.  Indoor  uses:  Pet  collars,  or  inside 
any  structure  or  vehicle,  vessel,  or 
aircraft  or  any  enclosed  area,  and/or  on 
any  contents  therein  (except  mushroom 
houses),  including  food/ feed  handling 


establishments,  greenhouses,  schools, 
residences,  commercial  buildings, 
museums,  sports  facilities,  stores, 
warehouses  emd  hospitals. 

2.  Agricultural  uses:  Alfalfa,  bananas, 
Bermuda  grass,  dried  beans,  dried  peas, 
celery,  red  chicory  (radicchio),  citrus, 
clover,  coffee,  cotton,  cowpeas, 
cucumbers,  dandelions,  forestry  (ground 
squirrel/rodent  burrow  dust  stations  for 
public  health  use),  kiwi,  lespedeza, 
parsley,  parsnips,  pastures,  peppers, 
potatoes  (Irish  and  sweet),  sheep, 
sorghum,  squash  (winter  and  siunmer), 
rangeland,  Swiss  chard,  tobacco,  and 
turnips  (roots  and  tops). 

In  today's  Cancellation  Order,  EPA  is 
approving  the  registrants'  requested 
cancellations  and  amendments  of  the 
their  diazinon  end-use  products 
registrations  to  terminate  all  uses 
identified  in  List  1. 

B.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

The  end-use  product  registrations  for 
which  cancellation  was  requested  are 
identified  in  the  following  Table  1. 


Table  1.- 

-  End-Use  Product  Registration  Cancellation  Requests 

Company 

EPA  Registration  # 

Product 

Famam  Companies,  Inc. 

270-282 

Diazinon  2EC 

Prentiss  Inc. 

655-457 
655-462 
655-519 

Prentox  Diazinon  4E  Insecticide 
Prentox  Diazinon  4S  Insecticide 
Prentox  Liquid  Household  Spray  #1 

Universal  Cooperatives,  Inc. 

1386-573 
138&-651 

Diazinon  Emuteifiable  Lawn  and  Garden  Insecticide 
Security  Brand  2%  Diazinon  Granules  Lawn  Insect  Control 

Vtibac  AH,  Inc. 

2382-168 
2382-171 
2382-172 

Diazinon-Pyriproxyfen  Collar  for  Dogs  and  Puppies  #1 
Diazinon-Pyriproxyfen  Collar  for  Dogs  and  Puppies  #3 
Diazinon-Pyriproxyfen  Collar  for  Dogs  andTuppies  #2 

ABC  Compounding.  Inc. 

3862-71 

Drop  Dead  Insect  Spray 

Cerexagri,  Inc. 

4581-335 

Knox  Out  2  FM 

Amvac  Chemical  Corp. 

5481-224 
5481-241 

Diazinon  4E 

AIco  Housing  Authority  Roach  Concentrate 

US  Marketing  Distributors 

6409-14 

Professional  Do  it  Yourself  Exterminator's  Kit  Formula  400 

Voluntary  Purchasing  Group.  Inc. 

7401-67 

Ferti-Lome  Rose  Spray  Containing  Diazinon  &  Daconil. 

Earth  Care/Division  of  United  Indus- 
tries Corp. 

8660-101 
8660-115 
8660-106 

Vertagreen  5%  Diazinon  Insecticide 
Vertagreen  Diazion  Pre-Weed 
Vertagreen  Diazinon  Pre-Weed  Plus 

The  Andersons  Lawn  Fertilizer  Divi-    9198-189 
sion 

Proturt  Insecticide  One 

i 

Waterfoury  Companies,  Inc. 

9444-69 

CB  Aqueous  Residual  Insecticide 

Athea  Laboratories,  Inc. 

10088-71 

Roach  and  Ant  Killer 

Verpas  Products,  Inc. 

13926-6 

Diaciclon  F-5 

Wagnol  Inc. 

33912-1 

Wagnoi  40  Pest  Control  Spray  Concentrate  Contains  Diazinon 

T-Tex  Corp. 

39039-5 

Dryzon  WP  Uvestock  Premise  &  Sheep  Insecticide 

^ 

72946 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /Notices 


Federal  Register / Vol.  67.  No.  236 /Monday,  December  9,  2002 /Notices 


72945 


Table  1.—  End-Use  Product  Registration  Cancellation  Requests— Continued 


Company 

EPA  Registration  # 

Product 

Chem-Tech  Ltd. 

47000-63 

Pressurized  Household  Insect  Spray  Cortcentrate  Contains  Diazinon  and 
DDVP 

Mamfian  USA ,  Inc. 

48273-25 

Marman  Diazinon  AG  60  EC 

Control  Solutions  Inc 

53883-58 

Martin's  Diazinon  4E  Indoor-  Outdoor  Insecticide 

Artcophamta,  Inc. 

69607-1 

Double  Duty  Flea  &  Tick  Collar  For  Dogs 

EPA  did  not  receive  any  substantive 
comments  that  would  merit  further 
review  expressing  a  need  of  diazinon 
products  for  indoor  use.  Accordingly, 
the  Agency  is  issuing  an  order  in  this 
notice  canceling  the  registrations 
identified  in  Table  1,  as  requested  by 
the  EUP  registrants. 

C.  Requests  for  Voluntary  Amendments 
of  End-Use  Product  Registrations  to 
Terminate  Certain  Uses 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  many  EUP  Registrants  submitted 
requests  to  amend  a  number  of  their 
diazinon  end-use  product  registrations 
to  terminate  the  uses  identified  in  List 
1  of  this  notice  or  any  other  uses  as 
specified  for  each  product  in  the 
September  13,  2001,  Diazinon  6(f) 
Notice  and  reiterated  in  Table  2  below. 
EPA  did  not  receive  any  comments 
expressing  a  need  for  any  of  the 
canceled  uses.  The  registrations  for 
which  amendments  to  terminate 
specific  uses  were  requested  are 
identified  in  the  following  Table  2: 

Table  2.—  End-Use  Product 
Registration  Amendment  Requests 


Table  2.—  End-Use  Product  Reg- 
istration AMENDMEhfT  REQUESTS— 
Continued 


Company 

EPA 
Reg- 
istra- 
tkxi# 

Product  Name:  Use 
Deletk)ns 

Dragon 
Chemical 
Corp. 

16-119 
16-157 
16-166 

Dragon  5% 
Diazinon  Gran- 
ules: Celery. 

Diazinon  25% 
Diazinon  Spray: 
Ahnonds 

Dragon  Diazinon 
Water-Based 
Concentrate:  Al- 
monds 

Southern 
Agricul- 
tural In- 
secti- 
cktos. 
Inc. 

829- 
264 

SA-50  Brand  5% 
Diazinon  Gran- 
ules: Celery 

Company 

EPA 
Reg- 
istra- 
tion* 

Product  Name:  Use 
Deletions 

Universal 
Coopera- 
tive, Inc. 

1386- 
599 

1386- 
648 

Diazinon  4  EC 
(AG):  Beans,  Cu- 
cumbers, Parsley, 
Parsnips,  Peas, 
Peppers,  Pota- 
toes (Irish), 
Squash  (Summer 
and  Winter), 
Sweet  Potatoes, 
Swiss  Chard,  Tur- 
nips, Lawn  Pest 
Control,  Nuisance 
Pests  in  Outside 
Areas,  Grassland 
Insects,  and  In- 
door Ornamentals 

5%  Diazinon  Insect 
Killer  Granules: 
Celery 

Knox  Fer- 
tilizer Co. 
Inc. 

8378- 
32 

ShaWs  5% 
Diazinon  Insect 
Granules:  Celery 

m.  Cancellation  Order 

Pursuant  to  section  6(f)  of  FIFRA,  EPA 
hereby  approves  the  requested 
cancellations  of  diazinon  product  and 
use  registrations  identified  in  Tables  1 
and  2  of  this  notice.  Accordingly,  the 
Agency  orders  that  the  diazinon  end-use 
product  registrations  identified  in  Table 
1  are  hereby  canceled.  The  Agency  also 
orders  that  all  of  the  uses  identified  in 
List  1  and  all  other  uses  (including 
specific  outdoor  non-agricultural  uses) 
identified  for  deletion  in  Table  2  are 
hereby  canceled  bom  the  end-use 
product  registrations  identified  in  Table 
2.  Any  distribution,  sale,  or  use  of 
existing  stocks  of  the  products 
identified  in  Tables  1  and  2  in  a  manner 
inconsistent  with  the  terms  of  this  order 
or  the  Existing  Stock  Provisions  in  Unit 
IV  of  this  notice  will  be  considered  a 
violation  of  section  12(a)(2)(K)  of  FIFRA 
and/or  section  12(a)(1)(A)  of  FIFRA. 


IV.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  (56  FR 
29362,  June  26, 1991),  as  those  stocks  of 
a  registered  pesticide  product  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  amendment  or 
cancellation.  The  existing  stocks 
provisions  of  this  Cancellation  Order  are 
as  follows: 

1.  Distribution  or  Sale  of  Products 
Bearing  Instructions  for  Use  on 
Agricultural  Crops.  The  distribution  or 
sale  of  existing  stocks  by  the  registrant 
of  any  product  listed  in  Table  1  or  2  that 
bears  instructions  for  use  on  the 
agricultural  crops  identified  in  List  1 
will  not  be  lawfiil  imder  FIFRA  1-year 
after  the  effective  date  of  the 
cancellation  order,  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  section  1 7  of 
FIFRA  or  for  proper  disposal.  Persons 
other  than  the  registrant  may  continue 
to  sell  or  distribute  the  existing  stocks 
of  any  product  listed  in  Table  2  that 
bears  instructions  for  any  of  the 
agricultural  uses  identified  in  List  1 
aAer  the  effective  date  of  the 
cancellation  order. 

2.  Distribution  or  Sale  of  Products 
Bearing  Instructions  for  Use  on  Outdoor 
Non-Agricultural  Sites.  The  distribution 
or  sale  of  existing  stocks  by  the 
registrant  of  any  product  listed  in  Table 
1  or  2  that  bears  instructions  for  use  on 
outdoor  non-agricultural  sites  will  not 
be  lawful  under  FIFRA  1-year  after  the 
effective  date  of  the  cancellation  order, 
except  for  the  purposes  of  shipping  such 
stocks  for  export  consistent  with  section 
17  of  FIFRA  or  for  proper  disposal. 
Persons  other  than  the  registrant  may 
continue  to  sell  or  distribute  the  existing 
stocks  of  any  product  listed  in  Table  1 
or  2  that  bears  instructions  for  use  on 
outdoor  non-agricultural  sites  after  the 
effective  date  of  the  cancellation  order. 

3.  Distribution  or  Sale  of  Products 
Bearing  Instructions  for  Use  on  Indoor 
Sites.  The  distribution  or  sale  of  existing 
stocks  by  the  registrant  of  any  product 
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listed  in  Table  1  or  2  tliat  bears 
instructions  for  use  at  or  on  any  indoor 
sites  {except  mushroom  houses),  shall 
not  be  lawful  under  FIFRA  as  of  the 
effective  date  of  the  cancellation  order, 
except  for  the  purposes  of  shipping  such 
stocks  for  export  consistent  with  section 
17  of  FIFRA  or  for  proper  disposal. 

4.  Retail  and  Other  Distribution  or 
Sale  of  Existing  Stock  of  Products  For 
Indoor  Use.  The  distribution  or  sale  of 
existing  stocks  by  any  person  other  than 
the  registrants  of  products  listed  in 
Table  1  or  2  bearing  instructions  for  any 
indoor  uses  except  mushroom  houses 
will  not  be  lawful  under  FIFRA  after 
December  31,  2002,  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  section  17  of 
FIFRA  or  for  proper  disposal. 

5.  Use  of  existing  stocks.  EPA  intends 
to  permit  the  use  of  existing  stocks  of 
products  listed  in  Table  1  or  2  until 
such  stocks  are  exhausted,  provided 
such  use  is  in  accordance  with  the 
existing  labeling  of  that  product. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  November  22.  2002. 
Lois  Rossi. 

Director.  Special  Review  and  Reregistmtion 
Division.  Office  of  Pesticide  Programs. 

|FR  Doc.  02-31013  Filed  12-6-02;  8:45ainl 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7413-3] 

Napa  state  Hospital — Administrative 
Consent  Agreement  and  Final  Order; 
Notice  of  Proposed  Administrative 
Consent  Agreement  and  Final  Order 
Pursuant  to  Section  311(b)(6)  of  the 
Clean  Water  Act 

AGENCY:  Environmental  Protection 

Agency,  Region  IX. 

ACTION:  Notice,  request  for  public 

comments. 

SUMMARY:  In  accordance  with  section 
311(b)(6)(C)  of  the  Clean  Water  Act, 
("CWA").  33  U.S.C.  1321(b)(6)(C), 
notice  is  hereby  given  of  a  proposed 
Consent  Agreement  and  Final  Order 
("CA/FO,  ■  Region  9  Docket  No.  OPA  9- 
2003-0001),  which  resolves  penalties 
for  alleged  violations  of  sections 
311(b)(3)  and  311(j)  of  the  CWA.  The 
respondent  to  the  CA/FO  is  the  Napa 
State  Hospital,  an  agency  of  the  State  of 
California.  Through  the  proposed  CA/ 
FO.  the  Napa  State  Hospital  will  pay 
$40,000  to  the  Oil  Spill  Liability  Trust 


Fund  as  a  penalty  for  alleged  violations 
involving  the  discharge  of  oil  into 
waters  of  the  United  States,  and  the 
failiu«  to  prepare  and  maintain  a  spill 
prevention,  control  and  countermeasure 
plan.  The  penalty  included  in  this  CA/ 
FO  was  calculated  in  accordance  with 
the  Agency's  guidance  document.  Civil 
Penalty  Policy  for  section  311(b)(3)  and 
section  311(j)  of  the  Clean  Water  Act, 
dated  August  1998.  For  30  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed  CA/ 
FO.  Any  person  who  comments  on  the 
proposed  CA/FO  shall  be  given  notice  of 
any  hearing  held  and  a  reasonable 
opportunity  to  be  heard  and  to  present 
evidence.  If  no  hearing  is  held  regarding 
comments  received,  any  person 
commenting  on  this  proposed  CA/FO 
may,  within  30  days  after  the  issuance 
of  the  final  order,  petition  the  Agency  to 
set  aside  the  CA/FO,  as  provided  by 
section  311(b)(6)(C)(iii)  of  the  CWA,  33 
U.S.C.  1321(b)(6)(C)(iii). 
DATES:  Comments  must  be  submitted  on 
or  before  January  8,  2003. 
ADDRESSES:  The  proposed  CA/FO  may 
be  obtained  from  J.  Andrew  Helmlinger. 
telephone  (415)  972-3904.  Comments 
regarding  the  proposed  CA/FO  should 
be  addressed  to  Danielle  Carr  (ORC-3) 
at  75  Hawthorne  Street,  San  Francisco, 
California  94105,  and  should  reference 
the  Napa  State  Hospital  and  Region  IX 
docket  OPA  9-2003-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Andrew  Helmlinger,  Office  of  Regional 
Counsel,  (415)  972-3904,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Dated:  November  14.  2002. 
Debbie  Jordan, 

Acting  Director,  Superfund  Division. 

|FR  Doc.  02-30121  Filed  12-6-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-4)2-49-A  (Auction  No.  49); 
DA  02-3287] 

Auction  No.  49  Auction  of  Lower  700 
MHz  Band  Licenses  Scheduled  for 
April  16, 2003;  Comment  Sought  on 
Reserve  Prices  or  Minimum  Opening 
Bids  and  Other  Auction  Procedures 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
auction  of  251  licenses  in  the  Lower  700 


IVlHz  band  C  block  (710-716/740-746 
MHz)  scheduled  to  commence  on  April 
16,  2003.  This  document  also  seeks 
comment  on  reserve  prices  or  minimum 
opening  bids  and  other  auction 
procedures. 

DATES:  Comments  are  due  on  or  before 
December  16,  2002,  and  reply  conunents 
are  due  on  or  before  December  23,  2002. 

ADDRESSES:  Comments  and  reply 
comments  must  be  sent  by  electronic 
mail  to  the  following  address: 
auction49@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Legal  questions:  Howard  Davenport 
(202)  418-0660;  General  auction 
questions:  Lyle  Ishida  (202)  418-0660  or 
Linda  Sanderson  (717)  338-2888.  For 
service  rule  questions:  Amal  Abdallah, 
Policy  and  Rules  Branch,  or  Joanne 
Epps  and  Melvin  Spann.  Licensing  and 
Technical  Analysis  Branch,  at  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  49 
Comment  Public  Notice  released 
December  2,  2002.  The  complete  text  of 
the  Auction  No.  49  Comment  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II,  445  12th  Street.  SW.. 
Room  CY-A257.  Washington,  DC  20554. 
Auction  No.  49  Comment  Public  Notice 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  U,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

1.  By  the  Auction  No.  49  Comment 
Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
annoimces  the  auction  of  251  licenses  in 
the  Lower  700  MHz  band  C  block  (710- 
716/740-746  MHz)  scheduled  to 
commence  on  April  16.  2003  (Auction 
No.  49).  This  auction  will  include  the  C 
block  licenses  that  remained  luisold  in 
Auction  No.  44,  which  closed  on 
September  18,  2002.  A  complete  list  of 
licenses  available  for  Auction  No.  49  is 
included  as  Attachment  A  of  the 
Auction  No.  49  Comment  Public  Notice. 
The  C  block  is  a  12-megahertz  spectrum 
block,  consisting  of  a  pair  of  6- 
megahertz  segments,  which  is  licensed 
over  734  Metropolitan  Statistical  Areas 
("MSAs")  and  Rural  Service  Areas 
("RSAs"). 

2.  The  following  table  contains  the 
block/frequency  cross-reference  for  the 
710-716/740-746  MHz  bands: 
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Block 

Frequencies  (MHz) 

Bandwidth 

Pairing 

Geo- 
gfaph- 

ic 
area 
type 

No.  Of 

li- 
censes 

c                  

710-716.  74(^-746  .... 

12  MHz 

2x6 
MHz 

MSA/ 
RSA 

251 

(Note:  For  Auction  No.  49,  licenses  are  not 
available  in  every  market  for  the  frequency 
block  listed  in  the  table.  See  Attachment  A 
of  the  Auction  No.  49  Comment  Public  Notice 
to  determine  which  licenses  will  be  offered.) 

3.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  of  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed  *  *  *  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures*  *  *."  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  rules  that 
will  govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  directed  the 
Bureau,  under  its  existing  delegated 
authority,  to  seek  comment  on  a  variety 
of  auction-specific  procedures  prior  to 
the  start  of  each  auction.  The  Bureau 
therefore  seeks  comment  on  the 
following  issues  relating  to  Auction  No. 
49. 

1.  Auction  Structure 

A.  Simultaneous  Multiple  Round  (SMR) 
Auction  Design 

4.  The  Bureau  proposes  to  award  all 
licenses  included  in  Auction  No.  49  in 
a  simultaneous  multiple-round  auction. 
As  described  further,  this  methodology 
offers  every  license  for  bid  at  the  same 
time  with  successive  bidding  rounds  in 
which  bidders  may  place  bids.  The 
Bureau  seeks  comment  on  this  proposal. 

B.  Upfront  Payments  and  Initial 
Maximum  Eligibility 

5.  The  Bureau  has  been  delegated 
authority  and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area,  and  the 
value  of  similar  spectrum.  As  described 
further,  the  upfront  payment  is  a 
refundable  deposit  made  by  each  bidder 
to  establish  eligibility  to  bid  on  licenses. 
Upfrt)nt  payments  related  to  the  specific 
spectrum  subject  to  auction  protect 
against  frivolous  or  insincere  bidding 
and  provide  the  Commission  with  a 
soiut:e  of  funds  from  which  to  collect 
payments  owed  at  the  close  of  the 


auction.  With  these  giudelines  in  mind 
for  Auction  No.  49,  the  Bureau  proposes 
to  calculate  upfront  payments  on  a 
license-by-license  basis  using  the 
following  formula: 

$0,005  *  MHz  *  License  Area 
Population  with  a  minimum  of  $1,000 
per  license.  Accordingly,  the  Bureau 
lists  all  licenses,  including  the  related 
license  area  population  and  proposed 
upfrt)nt  payment  for  each,  in 
Attachment  A  of  the  Auction  No.  49 
Comment  Public  Notice.  The  Bureau 
seeks  comment  on  this  proposal. 

6.  The  Bureau  further  proposes  that 
the  amount  of  the  up&t>nt  payment 
submitted  by  a  bidder  will  determine 
the  number  of  bidding  units  on  which 
a  bidder  may  place  bids.  This  limit  is  a 
bidder's  "maximum  initial  eligibility." 
Each  license  is  assigned  a  specific 
niunber  of  bidding  imits  equal  to  the 
upfront  pa)rment  listed  in  Attachment  A 
of  the  Auction  No.  49  Comment  Public 
Notice,  on  a  bidding  unit  per  dollar 
basis.  This  number  does  not  change  as 
prices  rise  during  the  auction.  A 
bidder's  upfront  payment  is  not 
attributed  to  specific  licenses.  Rather,  a 
bidder  may  place  bids  on  any 
combination  of  licenses  as  long  as  the 
total  number  of  bidding  units  associated 
with  those  licenses  does  not  exceed  its 
maximum  initial  eligibility.  Eli^bility 
cannot  be  increased  during  the  auction. 
Thus,  in  calculating  its  upfront  payment 
amount,  an  applicant  must  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  (or  hold  high  bids 
on)  in  any  single  round,  and  submit  an 
upfrt)nt  payment  covering  that  number 
of  bidding  units.  The  Bureau  seeks 
comment  on  this  proposal. 

C.  Activity  Rules 

7.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
waiting  until  the  end  to  participate.  A 
bidder  that  does  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  round  or  must  use  an 
activity  rule  waiver  (if  any  remain).  The 
Bureau  proposes  to  divide  the  auction 


into  three  stages,  each  characterized  by 
an  increased  activity  requirement.  The 
auction  will  start  in  Stage  One.  The 
Btireau  proposes  that  the  auction 
generally  will  advance  to  the  next  stage 
(i.e.,  from  Stage  One  to  Stage  Two.  and 
from  Stage  Two  to  Stage  Three)  when 
the  auction  activity  level,  as  measured 
by  the  percentage  of  bidding  units 
receiving  new  high  bids,  is 
approximately  twenty  percent  or  below 
for  three  consecutive  rounds  of  bidding. 
However,  the  Bureau  further  proposes 
that  it  retain  the  discretion  to  change 
stages  iinilaterally  by  announcement 
during  the  auction.  In  exercising  this 
discretion,  the  Bureau  will  consider  a 
variety  of  measures  of  bidder  activity, 
including,  but  not  limited  to,  the 
auction  activity  level,  the  percentage  of 
licenses  (as  measured  in  bidding  units) 
on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue.  The  Biu^au  seeks 
comment  on  these  proposals. 

8.  For  Auction  No.  49,  the  Biu«au 
proposes  the  following  activity 
requirements: 

Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  licenses 
representing  at  least  80  percent  of  its 
current  bidding  eligibility.  Failure  to    ^ 
maintain  the  requisite  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  One,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  current 
round  activity  by  five-fourths  (5/4). 

Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  ten-ninths 
(10/9). 

Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  ciurent  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
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stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  fifty/forty- 
ninths  (50/49). 

9.  The  Bureau  seeks  comment  on 
these  proposals.  Commenters  that 
believe  these  activity  rules  should  be 
modified  should  explain  their  reasoning 
and  comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
analyses  and  suggested  alternative 
activity  rules. 

D.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

10.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  Activity  waivers  can  be  either 
proactive  or  automatic  and  are 
principally  a  mechanism  for  auction 
participants  to  avoid  the  loss  of  auction 
eligibility- in  the  event  that  exigent 
circumstances  prevent  them  from 
placing  a  bid  in  a  particular  round. 

Note:  Once  a  proactive  waiver  is  submitted 
during  a  round,  that  waiver  cannot  be 
unsubmitted. 

It.  The  FCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (i) 
There  are  no  activity  rule  waivers 
available:  or  (ii)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimum  requirements. 

Note:  If  a  bidder  has  no  waivers  remaining 
and  does  not  satisfy  the  required  activity 
level,  its  current  eligibility  will  be 
permanently  reduced,  possibly  eliminating 
the  bidder  from  the  auction. 

12.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver.  If  so,  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  "reduce  eligibility" 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described.  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 


13.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  system)  during  a  bidding 
period  in  which  no  bids  or  withdrawals 
are  submitted,  the  auction  will  remain 
open  and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 

14.  The  Bureau  proposes  that  each 
bidder  in  Auction  No.  49  be  provided 
with  five  activity  rule  waivers  that  may 
be  used  at  the  bidder's  discretion  during 
the  course  of  the  auction  as  set  forth. 
The  Bureau  seeks  comment  on  this 
proposal. 

E.  Information  Relating  to  Auction 
Delay,  Suspension,  or  Cancellation 

15.  For  Auction  No.  49.  the  Bureau 
proposes  that,  by  public  notice  or  by 
announcement  during  the  auction,  it 
may  delay,  suspend,  or  cancel  the 
auction  in  the  event  of  natural  disaster, 
technical  obstacle,  evidence  of  an 
auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and  efficient 
conduct  of  competitive  bidding.  In  such 
cases,  the  Bureau,  in  its  sole  discretion, 
may  elect  to  resume  the  auction  starting 
fi-om  the  beginning  of  the  current  round, 
resume  the  auction  starting  from  some 
previous  round,  or  cancel  the  auction  in 
its  entirety.  Network  interruption  may 
cause  the  Bureau  to  delay  or  suspend 
the  auction.  The  Bureau  emphasizes 
that  exercise  of  this  authority  is  solely 
within  its  discretion,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers.  The  Bureau 
seeks  comment  on  this  proposal. 

n.  Bidding  Procedures 

A.  Round  Structure 

16.  The  Commission  will  conduct 
Auction  No.  49  over  the  Internet. 
Telephonic  Bidding  will  also  be 
available.  As  a  contingency,  the  FCC 
Wide  Area  Network  will  be  available  as 
well.  The  telephone  number  through 
which  the  backup  FCC  Wide  Area 
Network  may  be  accessed  will  be 
announced  in  a  later  public  notice.  Full 
information  regarding  how  to  establish 
such  a  connection,  and  related  charges, 
will  be  provided  in  the  public  notice 
announcing  details  of  auction 
procedures. 

17.  The  initial  bidding  schedule  will 
be  announced  in  a  public  notice  to  be 
released  at  least  one  week  before  the 


start  of  the  auction,  and  will  be 
included  in  the  registration  mailings. 
The  simultaneous  multiple  round 
format  will  consist  of  sequential  bidding 
roimds,  each  followed  by  the  release  of 
round  results.  Details  regarding  the 
location  and  format  of  round  results  will 
be  included  in  the  same  public  notice. 

18.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  niunber  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors.  The 
Bureau  seeks  comment  on  this  proposal. 

B.  Reserve  Price  or  Minimum  Opening 
Bid 

19.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 
methods  for  establishing  a  reasonable 
reserve  price  or  a  minimum  opening  bid 
when  FCC  licenses  are  subject  to 
auction,  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Conunission  has  directed 
the  Bureau  to  seek  comment  on  the  use 
of  a  minimum  opening  bid  and/or 
reserve  price  prior  to  the  start  of  each 
auction. 

20.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  the  auctioneer  often  has 
the  discretion  to  lower  the  minimum 
opening  bid  amotmt  later  in  the  auction. 
It  is  also  possible  for  the  minimiun 
opening  bid  and  the  reserve  price  to  be 
the  same  amount. 

21.  In  light  of  the  Balanced  Budget 
Act's  requirements,  the  Bureau  proposes 
to  establish  minimum  opening  bids  for 
Auction  No.  49.  The  Bureau  believes  a 
minimum  opening  bid,  which  has  been 
utilized  in  other  auctions,  is  an  effective 
bidding  tool. 

22.  Specifically,  for  Auction  No.  49, 
the  Commission  proposes  the  following 
license-by-license  formula  for 
calculating  minimum  opening  bids: 

$0.01  *  MHz  *  License  Area 
Population  with  a  minimum  of  $1 ,000 
per  license.  The  specific  minimum 
opening  bid  for  each  license  available  in 
Auction  No.  49  is  set  forth  in 


Attachment  A  of  the  Auction  No.  49 
Comment  Public  Notice.  Comment  is 
sought  on  this  proposal. 

23.  If  commenters  believe  that  these 
minimiun  opening  bids  will  result  in 
substantial  numbers  of  unsold  licenses, 

'  or  are  not  reasonable  amounts,  or 
should  instead  operate  as  reserve  prices, 
they  should  explain  why  this  is  so,  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
valuation  analyses  and  suggested 
reserve  prices  or  minimum  opening  bid 
levels  or  formulas.  In  establishing  the 
minimum  opening  bids,  the  Biueau 
particularly  seeks  comment  on  such 
factors  as  the  amoimt  of  spectrum  being 
auctioned,  levels  of  incumbency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands  and  any  other 
relevant  factors  that  could  reasonably 
have  an  impact  on  valuation  of  the 
Lower  700  MHz  band  spectrum. 
Alternatively,  comment  is  sought  on 
whether,  consistent  with  the  Balanced 
Budget  Act,  the  public  interest  would  be 
served  by  having  no  minimum  opening 
bid  or  reserve  price. 

C.  Minimum  Acceptable  Bids  and  Bid 
Increments 

24.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amoimts. 
The  FCC  Automated  Auction  System 
interface  will  list  the  nine  acceptable 
bid  amounts  for  each  license.  Until  a  bid 
has  been  placed  on  a  license,  the 
minimum  acceptable  bid  for  that  license 
will  be  equal  to  its  minimum  opening 
bid.  In  the  rounds  after  an  acceptable 
bid  is  placed  on  a  license,  the  minimum 
acceptable  bid  for  that  license  will  be 
equal  to  the  standing  high  bid  plus  the 
defined  increment. 

25.  Once  there  is  a  standing  high  bid 
on  a  license,  the  FCC  Automated 
Auction  System  will  calculate  a 
minimum  acceptable  bid  for  that  license 
for  the  following  round,  as  described. 
The  difference  between  the  minimum 
acceptable  bid  and  the  standing  high  bid 
for  each  license  will  define  the  bid 
increment.  The  nine  acceptable  bid 
amounts  for  each  license  consist  of  the 
minimum  acceptable  bid  (the  standing 
high  bid  plus  one  bid  increment)  and 
additional  amounts  calculated  using 
multiple  bid  increments  (i.e.,  the  second 
bid  amount  equals  the  standing  high  bid 
plus  two  times  the  bid  increment,  the 
third  bid  amount  equals  the  standing 
high  bid  plus  three  times  the  bid 
increment,  etc.). 

26.  Until  a  bid  has  been  placed  on  a 
license,  the  minimum  acceptable  bid  for 


that  license  will  be  equal  to  its 
minimimi  opening  bid.  The  additional 
bid  amounts  for  licenses  that  have  not 
yet  received  a  bid  will  be  calculated 
differently,  as  explained. 

27.  For  Auction  No.  49,  the  Bureau 
proposes  to  calculate  minimimi 
acceptable  bids  by  using  a  smoothing 
methodology,  as  it  has  done  in  several 
other  auctions.  The  smoothing  formula 
calculates  minimum  acceptable  bids  by 
first  calculating  a  percentage  increment, 
not  to  be  confused  with  the  bid 
increment.  The  percentage  increment 
for  each  license  is  based  on  bidding 
activity  on  that  license  in  all  prior 
rounds;  therefore,  a  license  which  has 
received  many  bids  throughout  the 
auction  will  have  a  higher  percentage 
increment  than  a  license  which  has 
received  few  bids. 

28.  The  calculation  of  the  percentage 
increment  used  to  determine  the 
minimum  acceptable  bids  for  each 
license  for  the  next  round  is  made  at  the 
end  of  each  round.  The  computation  is 
based  on  an  activity  index,  which  is  a 
weighted  average  of  the  number  of  bids 
in  that  round  and  the  activity  index 
bom  the  prior  round.  The  current 
activity  index  is  equal  to  a  weighting 
factor  times  the  number  of  new  bids 
received  on  the  license  in  the  most 
recent  bidding  round  plus  one  minus 
the  weighting  factor  times  the  activity 
index  firom  the  prior  round.  The  activity 
index  is  then  used  to  calculate  a 
percentage  increment  by  multiplying  a 
minimum  percentage  increment  by  one 
plus  the  activity  index  with  that  result 
being  subject  to  a  maximum  percentage 
increment.  The  Commission  will 
initially  set  the  weighting  factor  at  0.5, 
the  minimum  percentage  increment  at 
0.1  (10%),  and  the  maximum  percentage 
increment  at  0.2  (20%).  Hence,  at  these 
initial  settings,  the  percentage 
increment  will  fluctuate  between  10% 
and  20%  depending  upon  the  number  of 
bids  for  the  license. 

Equations 

Ai=(C*Bi)+((l-C)*Ai-,) 

Ii  +  ,=8inaller  of  ({l+Ai)*N)  and  M 

Xi  +  i=Ii+  i*Yi 

Where, 

Ai=Activity  index  for  the  current  round 

(round  i) 
C=Activity  weight  factor 
Bi=Number  of  bids  in  the  current  roimd 

(round  i) 
Ai  -  i=Activity  index  firom  previous 

round  (round  i  - 1),  Ao  is  0 
Ii  +  i=Percentage  increment  for  the  next 

round  (round  i+l) 
N=Minimum  percentage  increment  or 

percentage  increment  floor 
M=Maximum  percentage  increment  or 

percentage  increment  ceiling 


Xi  +  i=Dollar  amount  associated  with  the 

percentage  increment 
Yi=High  bid  from  the  current  round 

29.  Under  the  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  license,  the  minimum 
acceptable  bid  for  that  license  in  the 
foUovtring  round  will  be  the  high  bid 
from  the  current  round  plus  the  dollar 
amount  associated  with  the  percentage 
increment,  with  the  result  rounded  to 
the  nearest  thousand  if  it  is  over  ten 
thousand  or  to  the  nearest  hundred  if  it 
is  under  ten  thousand. 

Examples 

License  1 

C=0.5,  N=0.1,  M=0.2 

Round  1  (2  new  bids,  high 
bid^Sl, 000,000) 

i.  Calculation  of  percentage  increment 
for  round  2  using  the  smoothing 
formula: 
A,  =  (0.5  *  2)  +  (0.5  *  0)  =  1 

12  =  The  smaller  of  ( (1  +  1)  *  0.1)  =  0.2 

or  0.2  (the  maximum  percentage 
increment) 
ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  2  (using  I2): 
X2  =  0.2  *  $1,000,000  =  $200,000 
iii.  Minimum  acceptable  bid  for  round 

2  =  $1,200,000 

Round  2  (3  new  bids,  high  bid  = 
$2,000,000) 

i.  Calculation  of  percentage  increment 
for  round  3  using  the  smoothing 
formula: 

A2  =  (0.5  *  3)  +  (0.5  *  1)  =  2 

13  =  The  smaller  of  ( (1  +  2)  •  0.1)  =  0.3 

or  0.2  (the  maximum  percentage 
increment) 
ii.  Calculation  of  dollar  amoimt 
associated  with  the  percentage 
increment  for  round  3  (using  I3): 
X3  =  0.2  *  $2,000,000  =  $400,000 
iii.  Minimum  acceptable  bid  for  round 

3  =  $2,400,000 

Round  3  (1  new  bid,  high  bid  = 
$2,400,000) 

i.  Calculation  of  percentage  increment 
for  round  4  using  the  smoothing 
formula: 
A3  =  (0.5  *  1)  +  (0.5  •  2)  =  1.5 

14  =  The  smaller  of  ( (1  +  1.5)  *  0.1)  = 

0.25  or  0.2  (the  maximum 
percentage  increment) 
ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  4  (using  U): 
X4  =  0.2  *  $2,400,000  =  $480,000 
iii.  Minimum  acceptable  bid  for  round 

4  =  $2,880,000 

30.  As  stated,  until  a  bid  has  been 
placed  on  a  license,  the  minimum 
acceptable  bid  for  that  license  will  be 
equal  to  its  minimum  opening  bid.  "The 
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additional  bid  amounts  are  calculated 
using  the  difference  between  the 
minimum  opening  bid  times  one  plus 
the  mini'"'""  percentage  increment, 
rounded  as  described,  and  the  minimum 
opening  bid.  That  is,  I  =  (minimum 
opening  bid){l  + 

N){roimded}  -  (minimxun  opening  bid). 
Therefore,  when  N  equals  0.1,  the  first 
additional  bid  amount  will  be 
approximately  ten  percent  higher  than 
the  minimum  opening  bid;  the  second, 
twenty  percent;  the  third,  thirty  percent; 

etc. 

31.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

32.  The  Bureau  retains  the  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  if  it  determines  that 
circumstances  so  dictate.  The  Bureau 
will  do  so  by  annoimceijaent  in  the  FCC 
Automated  Auction  System.  The  Bureau 
seeks  comment  on  these  proposals. 

D.  High  Bids 

33.  At  the  end  of  a  bidding  round,  the 
high  bids  will  be  determined  based  on 
the  highest  gross  bid  amount  received 
for  each  license.  In  the  event  of  identical 
high  bids  on  a  license  in  a  given  round 
[i.e.,  tied  bids),  the  Bureau  proposes  to 
use  a  random  number  generator  to  select 
a  high  bid  from  among  the  tied  bids. 
The  remaining  bidders,  as  well  as  the 
high  bidder,  will  be  able  to  submit  a 
higher  bid  in  a  subsequent  round.  If  no 
bidder  submits  a  higher  bid  in  a 
subsequent  round,  the  high  bid  from  the 
previous  roimd  will  win  the  license.  If 
any  bids  are  received  on  the  license  in 

a  subsequent  round,  the  high  bid  again 
will  be  determined  by  the  highest  gross 
bid  amoimt  received  for  the  license. 

34.  A  high  bid  will  remain  the  high 
bid  until  there  is  a  higher  bid  on  the 
same  license  at  the  close  of  a  subsequent 
round.  A  high  bid  from  a  previous 
round  is  sometimes  referred  to  as  a 
"standing  high  bid."  Bidders  are 
reminded  that  standing  high  bids  confer 
activity  credit. 

E.  Information  Regarding  Bid 
Withdmwal  and  Bid  Removal 

35.  For  Auction  No.  49,  the  Bureau 
proposes  the  following  bid  removal  and 
bid  withdrawal  procedures.  Before  the 
close  of  a  bidding  period,  a  bidder  has 
the  option  of  removing  any  bid  placed 
in  that  round.  By  removing  selected  bids 
in  the  bidding  system,  a  bidder  may 


effectively  "unsubmit"  any  bid  placed 
within  that  round.  A  bidder  removing  a 
bid  placed  in  the  same  roimd  is  not 
subject  to  a  withdrawal  payment.  Once 
a  round  closes,  a  bidder  may  no  longer 
remove  a  bid. 

36.  A  high  bidder  may  withdraw  its 
standing  high  bids  from  previous 
rounds  using  the  withdraw  function  in 
the  bidding  system.  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  is  subject  to  the  bid 
withdrawal  payment  provisions  of  the 
Commission  rules.  The  Bureau  seeks 
comment  on  these  bid  removal  and  bid 
withdrawal  procedures. 

37.  In  the  Part  1  Third  Report  and 
Order.  63  FR  770  (January  7, 1998),  the 
Commission  explained  that  allowing  bid 
withdrawals  facilitates  efficient 
aggregation  of  licenses  and  the  pursuit 
of  efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  The 
Commission  noted,  however,  that,  in 
some  instances,  bidders  may  seek  to 
withdraw  bids  for  improper  reasons. 
The  Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
numl^r  of  withdrawals  to  prevent  any 
bidding  abuses.  The  Commission  stated 
that  the  Bureau  should  assertively 
exercise  its  discretion,  consider  limiting 
the  number  of  roimds  in  which  bidders 
may  withdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  finds  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

38.  Applying  this  reasoning,  the 
Bureau  proposes  to  limit  each  bidder  in 
Auction  No.  49  to  withdrawing  standing 
high  bids  in  no  more  than  two  rounds 
during  the  course  of  the  auction.  To 
permit  a  bidder  to  withdraw  bids  in 
more  than  two  rounds  would  likely 
encourage  insincere  bidding  or  the  use 
of  withdrawals  for  anti-competitive 
purposes.  The  two  rounds  in  which 
withdrawals  are  utilized  will  be  at  the 
bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Copmission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain    | 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  The  Bureau  seeks 
comment  on  this  proposal. 

A.  Stopping  Rule 

39.  The  Bureau  has  discretion  "to 
establish  stopping  rules  before  or  during 
multiple  round  auctions  in  order  to 
terminate  the  auction  within  a 
reasonable  time."  For  Auction  No.  49. 
the  Bureau  proposes  to  employ  a 


simultaneous  stopping  rule  approach.  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  bidding 
closes  simultaneously  on  all  licenses. 

40.  Bidding  will  close  simultaneously 
on  all  licenses  after  the  first  round  in 
which  no  new  acceptable  bids, 
proactive  waivers,  or  withdrawals  are 
received.  Thus,  imless  circumstances 
dictate  otherwise,  bidding  will  remain 
open  on  all  licenses  until  bidding  stops 
on  every  license. 

41.  However,  the  Bureau  proposes  to 
retain  the  discretion  to  exercise  any  of 
the  following  options  diuing  Auction 
No.  49: 

i.  Utilize  a  modified  version  of  the 
simultaneous  stopping  rule.  The 
modified  stopping  rule  would  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  withdrawal,  or  a  new 
bid  on  any  license  on  which  it  is  not  the 
standing  high  bidder.  Thus,  absent  any 
other  bidding  activity,  a  bidder  placing 
a  new  bid  on  a  license  for  which  it  is 
the  standing  high  bidder  would  not 
keep  the  auction  open  under  this 
modified  stopping  rule.  The  Bureau 
further  seeks  comment  on  whether  this 
modified  stopping  rule  should  be  used 
at  any  time  or  only  in  stage  three  of  the 
auction. 

ii.  Keep  the  auction  open  even  if  no 
new  acceptable  bids  or  proactive  ' 

waivers  are  submitted  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  The 
activity  rule,  therefore,  will  apply  as 
usual,  and  a  bidder  with  insufficient 
.  activity  will  either  lose  bidding 
eligibility  or  use  a  remaining  activity 
rule  waiver. 

iii.  Declare  that  the  auction  will  end 
after  a  specified  number  of  additional 
rounds  ("special  stopping  rule").  If  the 
Bureau  invokes  this  special  stopping 
nile.  it  will  accept  bids  in  the  specified 
final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  a  specified  preceding  number  of 
rounds. 

42.  The  Bureau  proposes  to  exercise 
these  options  only  in  certain 
circumstances,  such  as,  for  example, 
where  the  auction  is  proceeding  very 
slowly,  there  is  minimal  overall  bidding 
activity,  or  it  appears  likely  that  the 
auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  tiiese  options,  the  Bureau  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by.  for  example,  increasing 
the  nimiber  of  bidding  rounds  per  day.  . 
and/ or  increasing  the  amount  of  the 
minimiun  bid  increments  for  the  limited 
niunber  of  licenses  where  there  is  still 
a  high  level  of  bidding  activity.  The 
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Bureau  seeks  comment  on  these 
proposals. 

m.  Conclusion 

43.  Comments  are  due  on  or  before 
December  16,  2002,  and  reply  comments 
are  due  on  or  before  December  23,  2002. 
Because  of  the  disruption  of  regular 
mail  and  other  deliveries  in 
Washington.  DC,  the  Bureau  requires 
that  all  comments  and  reply  conunents 
be  filed  electronically.  Comments  and 
reply  comments  must  be  sent  by 
electronic  mail  to  the  following  address: 
auction49@fcc.gov.  The  electronic  mail 
containing  the  comments  or  reply 
comments  must  include  a  subject  or 
caption  referring  to  Auction  No.  49 
Comments.  The  Bureau  requests  that 
parties  format  any  attachments  to 
electronic  mail  as  Adobe®  Acrobat® 
(pdf)  or  Microsoft®  Word  documents. 
Copies  of  comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Public  Reference 
Room.  Room  CY-A257,  445  12th  Street. 
SW.  Washington.  DC  20554. 

44.  In  addition,  the  Bureau  requests 
that  commenters  fax  a  courtesy  copy  of 
their  comments  and  reply  comments  to 
the  attention  ofKathryn  Garland  at 
(717)  338-2850. 

45.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Conmiission's  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  simunarizing 
the  presentations  must  contain 
summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  §  1.1206(b)  of  the  Commission's 
rules. 

Federal  Communications  Commission. 

Margaret  Wiener. 

Chief,  Auctions  &  Industry  Analysis  Division, 

WTB. 

[FR  Doc.  02-31075  Filed  12-6-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board) 
ACTION:  Notice  and  request  for  comment. 


Summary:  In  accordance  with  the 
requirements  of  the  Paper .  ork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  the  Board,  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
and  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (the  "agencies")  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  an  information  collection  unless  it 
displays  a  currenUy  valid  Office  of 
Management  and  Budget  (0MB)  control 
ntunber.  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC).  of  which  the  agencies  are 
members,  has  approved  the  agencies' 
publication  for  public  conament  of 
proposed  revisions  to  the  Report  of 
Assets  and  Liabilities  of  U.S.  Branches 
and  Agencies  of  Foreign  Banks  (FFBEC 
002).  The  Board  is  publishing  the 
proposed  revisions  on  behalf  of  the 
agencies.  At  the  end  of  the  comment 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  FFIEC  should  modify  the 
proposed  revisions  prior  to  giving  its 
final  approval.  The  Board  will  then 
submit  the  revisions  to  OMB  for  review 
and  approval. 

DATES:  Conunents  must  be  submitted  on 
or  before  February  7,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  agency  listed  below.  All  comments, 
which  should  refer  to  the  OMB  control 
number,  will  be  shared  among  the 
agencies.  Written  comments,  which 
should  refer  to  the  "Report  of  Assets 
and  Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks.  7100-0032," 
should  be  addressed  to  Ms.  Jennifer  J. 
Johnson,  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  20th  and 
C  Streets,  NW,  Washington.  DC  20551. 
Due  to  temporary  disruptions  in  the 
Board's  mail  service,  commenters  are 
encouraged  to  submit  comments  by 
electronic  mail  to 

regs.coniments@federalreserve.gov,  or 
fax  them  to  the  Office  of  the  Secretary 
at  (202) 452-3819  or  (202) 452-3102. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  security 
control  room  outside  those  hours.  Both 
the  mailroom  and  the  security  control 
room  are  accessible  from  the  Eccles 
building  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  room  M-P-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  sections  261.12  and  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  261.12  and  261.14. 


FOR  FURTHER  INFORMATION  CONTACT:  A 

draft  copy  of  the  proposed  FFIEC  002 
reporting  form  may  be  obtained  at  the 
FFIEC's  web  site  (www.ffiec.gov).  A  ■ 
copy  of  the  proposed  revisions  to  the 
collection  of  information  may  also  be 
requested  from  Cindy  Ayouch.  Board 
Clearance  Officer,  (202)  452-3829, 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
NW,  Washington,  DC  20551. 
Telecommunications  Pevice  for  the  Deaf 
(TDD)  users  may  call  (202)  263-4869. 
SUPPI^MENTARY  INFORMATION:  Proposal 
to  Revise  the  Following  CurrenUy 
Approved  Collection  of  Information: 
Report  Title:  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks. 
Form  Number:  FFIEC  002. 
OMB  Number:  7100-0032. 
Frequency  of  Response:  Quarterly. 
Affected  Public:  U.S.  branches  and 
agencies  of  foreign  banks. 

Estimated  Number  of  Respondents: 
354. 

Estimated  Total  Annual  Responses: 
1.416. 

Estimated  Time  per  Response:  22.50 
burden  hours. 

Estimated  Total  Annual  Burden: 
31,860  burden  hours. 

General  Description  of  Report:  This 
information  collection  is  mandatory:  12 
U.S.C.  3105(b)(2),  1817(a)(1)  and  (3),  . 
and  3102(b).  Except  for  select  sensitive 
items,  this  information  collection  is  not 
given  confidential  treatment  (5  U.S.C. 
552(b)(8)).  Small  businesses  (that  is. 
small  U.S.  branches  and  agencies  of 
foreign  banks)  are  affected. 

Abstract:  On  a  quarterly  basis,  all  U.S. 
branches  and  agencies  of  foreign  banks 
(U.S.  branches)  are  required  to  file 
detailed  schedules  of  assets  and 
liabilities  in  the  form  of  a  condition 
report  and  a  variety  of  supporting 
schedules.  This  information  is  used  to 
fulfill  the  supervisory  and  regiilatory 
requirements  of  the  International 
Banking  Act  of  1978.  The  data  are  also 
used  to  augment  the  bank  credit,  loan, 
and  deposit  information  needed  for 
monetary  policy  and  other  public  policy 
purposes.  The  Federal  Reserve  System 
collects  and  processes  this  report  on 
behalf  of  all  three  agencies. 

Current  Actions:  The  agencies 
propose  to  implement  several  revisions 
to  the  existing  reporting  requirements  of 
the  Report  of  Assets  and  Liabilities  of 
U.S.  Branches  and  Agencies  of  Foreign 
Banks  (FFIEC  002).  The  proposed 
revisions  would  improve  the  agencies' 
ability  to  analyze  the  risks  and  activities 
of  branches  and  agencies  and  achieve 
consistency  with  the  Reports  of 
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Condition  and  Income  (Call  Report) 
{forms  FFIEC  031  and  041)  filed  by 
insured  commercial  banks  and  FDIC- 
supervised  savings  l)anks,  including 
certain  proposed  changes  to  the  Call 
Report. 

The  proposed  revisions  to  the  FFIEC 
002  that  would  take  effect  as  of  the 
March  31,  2003,  reporting  date  include: 

Schedule  RAL-Assets  and  Liabilities 

1.  Splitting  item  l.c(2),  "Mortgage- 
backed  securities,"  into  separate  items 
l.c(2)a  "Issued  or  guaranteed  by  U.S. 
Government  agencies"  and  l.{c).2b 
"Other."  The  proposed  breakdown 
would  provide  information  on  the 
composition  of  mortgage-backed 
securities  held  by  branches  and 
agencies,  which  will  enter  into  the 
derivation  of  weekly  bank  credit  data 
used  by  the  Board  for  monetary  policy 
purposes. 

2.  Splitting  item  l.d..  "Federal  funds 
sold  and  securities  purchased  under 
agreements  to  resell"  into  separate  items 
l.d.(l).  "Federal  funds  sold."  l.d.(l)a, 
"With  depository  institutions  in  the 
U.S.."  l.d.(l)b,  "With  others,"  and 
l.d.(2),  "Securities  purchased  under 
agreements  to  resell."  l.d.(2)a.  "With 
depository  institutions  in  the  U.S.," 
l.d.(2)b,  "With  others."  The  proposed 
breakdown  would  provide  greater 
insight  into  the  liquidity  of  branches 
and  agencies.  These  institutions  actively 
participate  Hnd  often  hold  large 
positions  in  the  federal  funds  and 
repurchase  agreement  market.  The 
separation  would  also  achieve 
consistency  with  the  existing  Reports  of 
Condition  and  Income  (Call  Report) 
because  insured  commercial  banks  and 
FDIC-supervised  savings  banks 
currently  report  federal  funds  sold 
separately  from  securities  purchased 
under  agreements  to  resell. 

3.  Splitting  item  4.b.,  "Federal  funds 
purchased  and  securities  sold  under 
agreements  to  repurchase"  into  separate 
items  4.b.(l),  "Federal  funds 
purchased."  4.b.(l)a,  "With  depository 
institutions  in  the  U.S.."  4.b.(l)b.  "With 
others"  and  4.b.(2).  "Securities  sold 
under  agreements  to  repurchase," 
4.b.(2)a.  "With  depository  institutions 
in  the  U.S.,"  4.b.(2)b,  "With  others." 
The  rationale  for  this  proposed  change, 
which  deals  with  a  funding  source  for 
branches  and  agencies,  is  essentially  the 
same  as  the  justification  above  for 
splitting  "Federal  funds  sold  and 
securities  purchased  under  agreements 
to  resell". 

4.  Splitting  item  l.f,  "Trading  Assets," 
into  separate  items  l.f(l).  "U.S. 
Treasury  and  Agency  Seciirities"  and 
l.f(2),  "Other  trading  assets."  The 
proposed  breakdown  would  provide 
information  on  the  composition  of  the 


trading  assets  of  branches  and  agencies, 
which  will  enter  into  the  derivation  of 
weekly  bank  credit  data  used  by  the 
Board  for  monetary  policy  purposes.  On 
November  8.  2002.  the  agencies 
published  a  notice  soliciting  comments 
for  60  days  on  proposed  revisions  to  the 
Reports  of  Condition  and  Income  (Call 
Report)  (67  FR  68234).  The  notice 
includes  a  proposed  clarification  to  the 
"Trading  Account"  Glossary  entry  on 
when  loans  can  be  designated  as  trading 
assets.  Accordingly,  the  agencies  are 
proposing  the  same  clarification  for  the 
FFIEC  002  "Trading  Account"  Glossary 
entry  to  achieve  consistency  with  the 
proposed  changes  to  the  Call  Report. 
Schedule  L-Derivatives  and  OfT- 
Balance-Sheet  Items 

1.  Adding  Memoranda  items  l.a., 
"Gross  positive  fair  value,"  and  l.b., 
"Gross  negative  fair  value"  to 
Memoranda  item  1.,  "Notional  amount 
of  all  credit  derivatives  on  which  the 
reporting  branch  or  agency  is  the 
guarantor."  The  new  items  would 
provide  a  better  measure  of  credit  and 
market  risk,  particularly  for  branches 
and  agencies  with  large  positions  in 
credit  derivatives.  These  new  items  will 
also  achieve  consistency  with  the 
existing  Reports  of  Condition  and 
Income  (Call  Report)  filed  by  insured 
commercial  banks  and  FDIC-supervised 
savings  banks. 

2.  Adding  Memoranda  items  2.a., 
"Gross  positive  fair  value,"  and  2.b., 
"Gross  negative  fair  value"  to 
Memoranda  item  2..  "Notional  amount 
of  all  credit  derivatives  on  which  the 
reporting  branch  or  agency  is  the 
beneficiary."  The  rationale  for  the 
proposed  change  is  the  same  as  the 
justification  above  for  adding  items  to 
Memoranda  item  1 . 

Schedule  O  -Other  Data  for  Deposit 
Insurance  Assessments 

Modifying  the  captions  for 
Memorandum  items  l.a..  "Deposit 
accounts  of  $100,000  or  less."  and  l.b., 
"E)eposit  accounts  of  more  than 
$100,000,"  to  reflect  the  deposit 
insurance  limits  in  effect  on  the  report 
date  that  are  to  be  used  as  the  basis  for 
reporting  the  number  and  amount  of 
deposit  accounts  in  Memorandum  item 
1 .  Memorandum  item  1 ,  collects 
information  on  the  number  and  amount 
of  deposit  accounts  of  (a)  $100,000  or 
less  and  (b)  more  than  $100,000.  This 
information  provides  the  basis  for 
calculating  "simple  estimates"  of  the 
amount  of  insured  and  uninsured 
deposits.  The  captions  for  these 
memorandum  items  explicitly  refer  to 
$100,000.  which  is  the  current  deposit 
insurance  limit.  Given  the  purpose  of 
these  memorandum  items,  the  dollar 
amount  cited  in  the  caption  would  need 


to  be  changed  if  the  deposit  insurance 
limit  were  to  change.  The  proposed 
revision  would  ensure  that  such  a 
change  occurs  automatically  as  a 
function  of  the  deposit  insurance  limit 
in  effect  on  the  report  date. 

Schedule  S  -  Securitization  and  Asset 
Sale  Activities 

Splitting  item  2.b..  "Standby  letters  of 
credit,  subordinated  securities,  and 
other  enhancements,"  into  two  items, 
one  for  securitization  credit 
enhancements  that  are  on-balance  sheet 
assets  and  another  for  other  credit 
enhancements.  This  would  be 
accomplished  by  adding  a  new  item 
2.C..  "Standby  letters  of  credit  and  other 
enhancements."  where  branches  and 
agencies  would  disclose  the  unused 
portion  of  standby  letters  of  credit  and 
the  maximum  contractual  amount  of 
recourse  or  other  credit  exposure  not  in 
the  form  of  an  on-balance  sheet  asset 
that  has  been  provided  or  retained  in 
connection  with  the  securitization 
structures  reported  in  item  1  of 
Schedule  S.  This  proposed  revision  will 
enable  the  agencies  to  better  understand 
the  types  of  credit  support  that  branches 
and  agencies  are  providing  to  their 
securitizations,  including  which  types 
are  typically  used  for  different  types  of 
securitized  loans.  The  revisions  will 
also  achieve  consistency  with  the 
changes  proposed  to  the  Reports  of 
Condition  and  Income  (Call  Report) 
filed  by  insured  commercial  banks  and 
FDIC-supervised  savings  banks. 

Request  for  Comment 

Comments  submitted  in  response  to 
this  Notice  will  be  shared  among  the 
agencies  and  will  be  summarized  or 
included  in  the  Board's  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  as  well  as  other 
relevant  aspects  of  the  information 
collection  requests.  Comments  are 
invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility: 

(b)  The  accuracy  of  the  agencies' 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
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other  forms  of  information  technology; 
and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  3,  2002. 

lennifer  J.  Johnson 

Secretary  of  the  Board. 

(FR  Doc.  02-30970  Filed  12-6-02;  8:45  am) 

MUMQ  COOC  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

StiMMARY:  Notice  is  hereby  given  of  the 
final  approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-r8  and 
supporting  statements  and  approved 
collection  of  information  instruments 
are  placed  into  OMB's  public  docket 
files.  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  OMB  control  niunber. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Cindy  Ayouch — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551  (202- 
452-3829);  OMB  Desk  Officer— Joseph 
Lackey — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  For  Three 
Years,  With  Revision,  of  the  Following 
Reports: 

1.  Report  title:  Reports  of  Foreign 
Banking  Organizations 

Agency  form  numbers:  FR  Y-7,  FR  Y- 
7N,  FR  Y-7NS,  and  FR  Y-7Q 

OMB  control  number:  7100-0125 

Frequency:  Quarterly  and  annually 

Reporters:  Foreign  banking 
organizations  (FBO's) 


Annual  reporting  hours:  5,330  hours 

Estimated  avemge  hours  per  response: 

FRY-7:  3.25  hours, 

FR  Y-7N  (quarterly):  6  hours. 

FR  Y-7N  (annual):  6  hours, 

FR  Y-7NS:  1  hour, 

FR  Y-7Q  (annual):  1  hour, 

FR  Y-7Q  (quarterly):  1.25  hours 

Number  of  respondents: 

FRY-7:  327. 

FR  Y-7N  (quarterly):  129, 

FR  Y-7N  (annual):  96, 

FR  Y-7NS:  164. 

FRY-7Q  (annual):  301, 

FR  Y-7Q  (quarterly):  26 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§601-604a,  611-631, 1844(c). 
3106,  and  3108(a)).  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However,  the  FR 
Y-7Q  data  will  be  held  confidential 
until  120  days  after  the  as-of  date.  Also, 
confidential  treatment  for  information, 
in  whole  or  in  part,  on  any  of  the 
reporting  forms  can  be  requested  in 
accordance  with  the  instructions  to  the 
form,  pursuant  to  sections  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
(5  U.S.C.  §§522(b)(4)  and  (b)(6)]. 

Abstract:  The  FTl  Y-7  is  an  annual 
report  filed  by  all  FBO's  that  engage  in 
banking  in  the  United  States,  either 
directly  or  indirectly,  to  update  their 
financial  and  organizatii  lal 
information.  The  Federal  Reserve  uses 
information  to  assess  an  FBO's  ability  to 
be  a  continuing  source  of  strength  to  its 
U.S.  banking  operations  and  to 
determine  compliance  with  U.S.  laws 
and  regulations. 

Current  actions:  On' August  19,  2002, 
the  Federal  Reserve  published  a  notice 
soliciting  comments  for  60  days  on 
proposed  revisions  to  the  FR  Y-7, 
Reports  of  Foreign  Banking 
Organizations  (67  FR  53797).  The  notice 
described  the  Federal  Reserve  proposal 
to  (1)  streamline  the  existing  nonbank 
subsidiary  reporting  fiamework  for  all 
non-functionally  regulated  nonbank 
subsidiaries,  (2)  add  a  new  report  for 
collecting  capital  and  asset  information 
from  FBO's  (FR  Y-7Q),  and  (3)  revise 
the  Annual  Report  of  FBO's,  FR  Y-7,  to 
update  the  reporting  form  for  recent 
changes  to  Regulation  K  and  defete 
items  that  were  no  longer  needed.  The 
Federal  Reserve  Board  has  approved  the 
proposed  changes,  with  the 
modffications  discussed  below,  effective 
for  the  December  31.  2002,  as-of  date. 

The  Board  received  conunent  letters 
from  three  FBO's  and  three  trade  groups 
representing  FBO's  on  this  proposal. 
Most  commenters  supported  the  Board's 
efforts  to  streamline  the  reports  and 
reduce  reporting  biuden.  Other 


substantive  comments  addressed  the 
reporting  dates  and  timing  of 
submissions,  the  implementation  date, 
and  confidentiality  for  all  the  reports; 
consolidation  and  thresholds  for  the 
nonbank  reports  (FR  Y-7N  and  7NS); 
and  top-tier  reporting  for  capital  and 
asset  information  and  reporting  of  total 
assets  (FR  Y-7Q). 

Reporting  dates  and  timing  of 
submissions 

On  the  FR  Y-7Q.  FBO's  that  are 
financial  holding  companies  (FHC's) 
must  report  capital  and  asset 
information  quarterly  and  all  other 
FBO's  must  report  this  information 
annually.  Several  commenters  pointed 
out  that  some  FHC  FBO's  do  not  provide 
quarterly  capital  and  asset  information 
even  to  their  home  country  supervisors, 
and  requested  that  capital  information 
be  collected  on  a  basis  consistent  with 
home  country  reporting.  Quarterly 
reporting  will  assist  Federal  Reserve 
supervisors  in  their  evaluation  of 
foreign  bank  FHC  capital  under  the 
comparability  requirements  in  the 
Gramm-Leadi-Bliley  Act.  Also, 
quarterly  reporting  is  appropriate  for 
consistency  with  the  reporting 
frequency  for  U.S.  banking 
organisations.  Therefore,  the  Federal 
Reserve  maintains  that  quarterly 
reporting  for  FHC  FBO's  is  appropriate. 
A  commenter  also  suggested  that  FBO's 
be  allowed  to  provide  this  information 
according  to  their  fiscal  year.  As  stated 
in  the  initial  proposal,  FBO's  may  report 
these  data  according  to  their  fiscal  year, 
but  will  provide  these  data  on  a 
calendar-year  basis  and  note  the  as-of 
date  on  the  form. 

A  conamenter  requested  that  more 
time  be  given  for  submitting  the  FR  Y- 
7Q,  regardless  of  frequency.  Since  many 
FBO's  do  not  produce  capital  and  asset 
information  for  their  home  country 
supervisors  or  the  public  as  quickly  as 
60  days  after  the  as-of  date,  the  Federal 
Reserve  vdll  allow  all  FR  Y-7Q 
reporters  to  submit  their  data  up  to  90 
days  after  the  as-of  date.  Some 
commenters  also  noted  that  the  Federal 
Reserve  proposed  in  2000  to  require 
risk-based  capital  data  within  90  days, 
yet  decided  to  keep  the  120-day 
deadline.  At  that  time,  the  Federal 
Reserve  recognized  that  120  days  were 
sometimes  needed  to  compile  the 
different  kinds  of  information  required 
for  the  FR  Y-7.  Because  such 
information  is  now  being  collected  in 
separate  forms,  the  timetables  for  filing 
have  been  tailored  more  appropriately 
to  the  types  of  information  sought. 

Some  commenters  expressed  concern 
about  the  opportunity  for  extensions  to 
file  the  FR  Y-7Q.  Cases  in  which  home 
country  practices  do  not  allow  for 
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reporting  within  90  days  might  justify 
an  extension,  but  only  after  consultation 
with  Federal  Reserve  staff.  Given  the 
changes  to  submission  dates  suggested 
above,  few  extensions  are  expected  to  be 
granted  after  the  initial  implementation 

The  FR  Y-7N  collects  data  on  FBO's 
nonbank  subsidiaries  not  held  through  a 
U.S.  holding  company  (formerly  the 
NFIS  report).  A  few  commenters 
addressed  the  fact  that  some  current 
NFIS  reporters  provide  data  on  their 
U.S.  nonbank  subsidiaries  according  to 
the  home  country  fiscal  year,  which  is 
not  on  a  calendar-year  basis.  Since 
these  nonbank  subsidiaries  are 
separately  capitalized  entities  operating 
within  the  United  States,  the  Federal 
Reserve  maintains  that  they  should 
report  on  a  calendar-year  basis  for 
consistency  with  other  U.S.  nonbank 
subsidiaries.  Also,  U.S.  branches  and 
agencies  of  FBO's  (which  are  not 
separately  capitalized  entities)  are 
ciirrently  required  to  report  quarterly  on 
a  calendar-year  basis. 

Some  commenters  on  the  FR  Y-7N 
requested  that  the  quarterly  filing 
requirement  for  "significant"  nonbank 
subsidiaries  (i.e.,  those  with  sizeable 
asset  or  off-balance-sheet  positions)  be 
eliminated  because  of  burden  arising 
from  quarterly  reconciliation  with 
parent  financial  statements.  However, 
the  quarterly  reporting  requirement  for 
significant  nonbank  subsidiaries  was 
developed  specifically  to  improve 
supervisory  assessment  of  significant 
nonbank  subsidiaries,  because  these 
significant  nonbank  subsidiaries  have 
greater  potential  than  other  subsidiaries 
to  pose  risks  to  the  FBO's  other  U.S. 
operations  or  the  parent  organization. 
As  noted  above,  most  FBO's  already 
provide  quarterly  data  on  their  branches 
and  agencies,  which  requires 
reconciliation  with  financial  statements 
of  the  parent  organization.  Therefore, 
quarterly  data  for  significant  nonbank 
subsidiaries  will  be  collected.  Finally,  a 
commenter  suggested  that  the  threshold 
for  quarterly  reporting  be  determined 
annually,  not  quarterly.  The  Federal 
Reserve  decided  to  maintain  the 
quarterly  threshold  assessment  since 
this  is  consistent  with  the  assessment 
method  for  other  quarterly  regulatory 
reports. 

Several  commenters  also  requested 
that  FR  Y-7N  filers  be  given  more  than 
60  days  after  the  as-of  date  to  submit 
the  report.  The  commenters  also  pointed 
out  that  the  filing  deadline  for  the  FR  Y- 
7.  which  contains  consolidated  financial 
statements  remains  at  120  days.  The 
submission  deadline  for  both  annual 
and  quarterly  reporting  on  the  FR  Y-7N 
will  be  extended  to  75  days  for  an 


implementation  period  to  allow 
respondents  time  to  alter  their  systems. 
However,  by  March  2004.  the 
submission  deadline  will  be  scaled  back 
to  60  days  (consistent  with  FR  Y-11  and 
FR  2314  reports).  The  Federal  Reserve 
decided  to  retain  the  120-day 
submission  deadline  for  consolidated 
financial  statements  on  the  FR  Y-7, 
since  information  on  that  report  is 
required  from  the  entire  consolidated 
entity,  which  may  have  subsidiaries  in 
various  countries.  The  FR  Y-7N  collects 
data  for  individual  U.S.  subsidiaries, 
which  should  be  available  more  quickly. 

Implementation  date 

Several  commenters  stated  that 
implementation  of  the  new  reporting 
framework  for  the  FR  Y-7Q  and  the  FR 
Y-7N  starting  with  year-end  2002 
would  be  particularly  difficult, 
especially  given  the  submission 
deadlines  in  the  original  proposal.  In 
order  to  facilitate  the  transition  to  the 
new  reporting  requirements  for  the  FR 
Y-7Q  and  the  FR  Y-7N.  respondents 
will  be  given  180  days  to  report  year- 
end  2002  data.'  In  addition,  the 
requirement  for  any  quarterly  reporting 
as  of  March  31,  2002,  will  be  waived. 
This  one-time  delayed  implementation 
should  allow  respondents  time  to  adjust 
to  the  new  framework.  Quarterly 
reporting  will  commence  June  30.  2003. 

Confidentiality 

Several  commenters  addressed  the 
lack  of  automatic  confidential  treatment 
of  capital  and  asset  information  on  the 
FR  Y-7Q.  The  FBO's  were  concerned 
about  having  capital  and  asset 
information  available  before  their  public 
financial  statements  were  released. 
Therefore,  all  FR  Y-7Q  data  will  be  held 
confidential  for  120  days  after  the  as-of 
date,  since  these  data  are  usually 
provided  to  the  public  by  FBO's  before 
that  time.  The  120-day  confidentiality 
period  will  not  preclude  applicants 
from  requesting  frt)m  the  Board 
confidentiality  beyond  that  period,  in 
whole  or  in  part,  on  a  case-by-case 
basis,  if  justified  by  the  respondent. 

There  were  also  requests  that 
confidential  status  be  applied  to  FR  Y- 
7N  reports.  However.  FR  Y-7N 
respondents  will  not  automatically  be 
accorded  confidential  treatment.  This  is 
consistent  with  the  current  treatment  of 
other  domestic  nonbank  reports.  The 
Board  may  grant  confidentiality 
treatment  for  the  reporting  information 
on  the  FR  Y-7N,  in  whole  or  in  part,  on 
a  case-by-case  basis,  if  justified  by  the 
respondent. 


■  Note  that  respondents  who  file  for  a  fiscal  year- 
end  of  October  31.  2002  under  the  current  NFIS 
reporting  requirements  will  only  have  to  file  once, 
i.e..  as  of  December  31,  2002. 


Consolidation  (FR  Y-7NandFR  Y- 
7NS) 

Several  commenters  strongly 
suggested  that  consolidated  reporting  of 
nonbank  subsidiaries  still  be  allowed  for 
the  FR  Y-7N  and  FR  Y-7NS.  Legal 
entity  data  allows  supervisors  to 
identify  issues  more  efficiently  and 
effectively,  and  consolidated  data  is  not 
as  useful  because  filers  consolidate 
reports  inconsistently.  Therefore,  the 
Federal  Reserve  maintains  that  these 
respondents  must  file  on  a  legal  entity 
basis.  As  discussed  in  the  following 
paragraph,  however,  the  exemption  of 
small  or  less  significant  respondents 
should  offset  burden  since  a  large 
number  of  previously  consolidated 
entities  may  meet  the  exemption 
criteria. 

Threshold  for  nonbank  reports  (FR  Y- 
7N  and  FR  Y-7NS) 

The  commenters  correctly  pointed  out 
that  the  reporting  threshold  for  the 
abbreviated  FR  Y-7NS  was  actually 
lowered  in  the  proposal,  from  the 
existing  threshold  of  $150  million  in 
total  assets  for  NFIS  reporters  to  $100 
million  in  total  assets  for  proposed  FR 
Y-7NS  reporters.  All  else  equal,  this 
would  create  unintended  additional 
burden  for  proposed  FR  Y-7NS 
reporters.  Therefore,  the  proposed 
threshold  for  abbreviated  reporting  will 
be  raised  from  the  amount  initially 
proposed  ($100  million)  to  $250 
million.  In  addition,  there  was  a  request 
to  raise  the  threshold  for  nonbank 
subsidiaries  that  are  exempt  from 
reporting  altogether.  This  threshold  will 
be  raised  from  the  proposed  $20  million 
in  total  assets  to  $50  million. 

Top-tier  reporting  for  capital  and 
asset  information  (FR  Y-7Q) 

Several  commenters  expressed 
concern  that  for  capital  and  asset 
reporting  on  the  FR  Y-7Q,  some  top-tier 
FBO's  might  have  to  file  data  for  U.S. 
regulatory  reports  when  they  do  not 
submit  capital  and  asset  data  to  their 
home  country  supervisor.  Reporting 
requirements  for  capital  and  asset 
information  placed  on  top-tier  entities 
will  generally  mirror  those  of  the  home 
country  supervisors.  For  clarification, 
the  instructions  will  include  examples 
of  cases  in  which  top-tier  filers  would 
be  exempt.  In  those  limited  instances 
where  home  country  reporting  would 
not  be  required,  filers  should  consult 
with  the  appropriate  Federal  Reserve 
Bank  regarding  specific  reporting 
requirements  for  the  top-tier  entity. 

Total  assets  (FR  Y-7Q) 

A  trade  group  representing  foreign 
banks  requested  that  the  item  for  total 
assets  be  removed  or  separately  linked 
to  the  frequency  with  which  the 
reporting  bank  reports  its  total  assets  to 
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its  home  coimtry  supervisor.  The 
commenter  stated  that  it  would  not  be 
feasible  for  some  banks  to  report  this 
figure  on  a  quarterly  basis  without 
significant  changes  to  their  internal 
financial  reporting  systems.  Information 
on  total  assets  is  required  as  part  of  the 
FHC  declaration  and  therefore  ongoing 
periodic  collection  of  this  information  is 
consistent  with  the  regulatory 
framework.  As  noted  above,  requiring 
such  information  to  be  provided  on  a 
quarterly  basis  is  consistent  with  the 
requirements  imposed  on  U.S.  banking 
organizations  and  helpful  in  monitoring 
comparability  requirements.  Therefore, 
this  item  will  be  collected. 

2.  Report  title:  Financial  Statements  of 
U.S.  Nonbank  Subsidiaries  of  U.S.  Bank 
Holding  Companies 

Agency  form  number:  FR  Y-11  and 
FR  Y-llS  (formerly  FR  Y-llQ  and  FR 
Y-llI) 

OMB  control  number:  71 00-0244 

Frequency:  Quarterly  and  annually 

Reporters:  Bank  holding  companies 
(BHC's) 

Annual  reporting  hours:  22,134  hours 

Estimated  average  hours  per  response: 

FR  Y-11  (quarterly):  6  hours, 

FR  Y-11  (annual):  6  hoius, 

FR  Y-llS  (annual):  1  hour 

Number  of  respondents: 

FR  Y-11  (quarterly):  M3, 

FRY-11  (annual):  239, 

FRY-llS  (annual):  468 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  1844(b)  and  (c)  and  12  CFR 
225.5(b)).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 
or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form,  pursuant  to  sections  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
(5  U.S.C.  §§522(b)(4)  and  (b)(6)]. 

Abstract:  The  FR  Y-11  reports  collect 
information  that  helps  supervisory  staff 
determine  the  condition  of  bank  holding 
companies  (BHC)  that  are  engaged  in 
nonbanking  activities  and  helps  monitor 
the  volume,  nature,  and  condition  of 
their  nonbanking  subsidiaries.  Financial 
information  on  nonbank  subsidiaries  is 
essential  for  monitoring  their  potential 
impact  on  the  BHC's  condition.  The 
report  collects  information  on  assets, 
income,  equity  capital,  and  off-balance- 
sheet  items. 

Current  actions:  On  August  19,  2002, 
the  Federal  Reserve  published  a  notice 
soliciting  comments  for  60  days  on 
proposed  revisions  to  the  Financial 
Statements  of  U.S.  Nonbank 
Subsidiaries  of  U.S.  Bank  Holding 


Companies,  FR  Y-11  series  (67  FR 
53797).  The  notice  described  the 
Federal  Reserve  proposal  to  streamline 
the  existing  reporting  framework  for  all 
flon-function^y-^e^ated^  nonbank 
subsidiaries.  The  revised  framework 
would  both  provide  essential 
information  to  supervise  and  regulate 
non-functionally-regulated  subsidiaries 
and  reduce  the  burden  on  the  industry. 
The  proposed  revisions  included: 

1)  implementing  a  uniform  and 
streamlined  reporting  form  for  all 
nonbank  subsidiary  filers; 

2)  Reducing  the  burden  by  increasing 
or  establishing  consistent  filing 
thresholds  for  all  nonbank  subsidiary 
filers; 

3)  Establishing  filing  thresholds  for 
reporters,  consistent  with  risk-focused 
supervision,  based  on  asset  size  and  off- 
balance-sheet  activity  (absolute 
measures),  plus  operating  revenues  and 
equity  capital  (relative  measiu^s); 

4)  Not  allowing  consolidation  among 
filers;  and 

5)  Eliminating  reporting  for  the 
smallest  filers. 

The  Federal  Reserve  Board  has 
approved  the  proposed  changes,  with 
the  modifications  disciissed  below, 
effective  for  the  December  31,  2002,  as- 
of  date.  The  Federal  Reserve  received 
comment  letters  irom  two  banking 
organizations.  Both  commenters 
supported  the  Board's  effort  to 
streamline  the  reporting  requirements, 
create  more  consistency  among  all 
nonbank  subsidiary  filers,  and  reduce 
burden. 

Both  commenters  suggested  that  the 
Board  permit  nonbank  subsidiaries  to 
file  consolidated  or  combined  reports 
for  entities  engaged  in  similar  activities. 
Currently,  the  nonbank  subsidiaries  of 
U.S.  BHC's  (FR  Y-11  respondents)  are 
required  to  file  on  a  legal  entity  basis. 
Legal  entity  data  allows  supervisors  to 
identify  issues  more  efficiently  and 
effectively,  and  consolidated  data  is  not 
as  useful  because  filers  consolidate 
reports  inconsistently.  Therefore,  the 
Federal  Reserve  maintains  that  these 
respondents  must  file  on  a  legal  entity 
basis.  However,  the  initially  proposed 
thresholds  will  be  raised  to  reduce 
burden.  Specifically,  the  threshold  for 
abbreviated  reporting  will  be  raised 
from  $100  million  in  total  assets  to  $250 


2  As  distinguished  from  the  term  "functionally 
regulated"  nonbank  subsidiaries,  which  are  entities 
in  which  the  primary  regulator  is  an  organization 
other  than  the  Federal  Reserve,  namely  the 
Securities  and  Exchange  Commission,  Commodity 
Futures  Trading  Commission,  state  insurance 
commissioners,  or  state  securities  departments. 
Provisions  of  the  Gramm-Leach-Bliley  Act  direct 
that  the  Federal  Reserve  must  first  rely  on  reports 
and  information  provided  by  the  primary  regulator 
for  functionally  regulated  subsidiaries. 


million  and  the  exemption  level  (i.e., 
below  which  no  report  is  required)  will 
be  raised  bom  $20  million  to  $50 
million.  This  is  consistent  with  the  new 
FR  Y-7NS  thresholds  discussed  above. 

One  commenter  suggested  that  the  FR 
Y-11  include  a  separate  line  item  for 
federal  funds  sold.  The  Federal  Reserve 
does  not  plan  to  collect  a  separate  item 
for  federal  fun(^  because  the  amount 
being  reported  was  not  substantial 
enough  to  warrant  a  separate  item. 

3.  Report  title:  Financial  Statements  of 
Foreign  Subsidiaries  of  U.S.  Banking 
Organizations 

Agency  form  number:  FR  2314  and  FR 
2314S  (formerly  FR  2314a,  b,  and  c) 
OMB  control  number:  7100-0073 
Frequency:  Quarterly  and  annually 
Reporters:  Foreign  subsidiaries  of  U.S. 
state  member  banks,  bank  holding 
companies,  and  Edge  or  agreement 
corporations 
Annual  reporting  hours:  4,006  hours 
Estimated  average  hours  per  response: 
FR  Y-2314  (quarterly):  6  hours, 
FR  Y-2314  (annual):  6  hours, 
FR  Y-2314S  (annual):  1  hour 
Number  of  respondents: 
FR  Y-2314  (quarterly):  123, 
FR  Y-2314  (annual):  128, 
FR  Y-2314S  (annual):  537 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§324,  602,  625,  and  1844). 
Confidential  treatment  is  not  routinely 
given  to  the  data  in  these  reports. 
However,  confidential  treatment  for  the 
reporting  information,  in  whole  or  in 
part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form, 
pursuant  to  sections  (b)(4)  and  (b)(6)  of 
the  Freedom  of  Information  Act  [5 
U.S.C.  §§522(b)(4)  and  (b)(6)]. 

i46sfaiocf;  The  FR  2314  reports  are 
collected  fit>m  U.S.  member  banks.  Edge 
and  agreement  corporations,  and  BHCs 
for  their  direct  or  indirect  foreign 
subsidiaries.  The  FR  2314  reports 
collect  information  on  assets,  income, 
equity  capital,  and  off-balance  sheet 
items  and  the  data  are  used  to  monitor 
the  growth,  profitability,  and  activities 
of  these  foreign  companies. 

Current  actions:  On  August  19,  2002, 
the  Federal  Reserve  published  a  notice 
soliciting  comments  for  60  days  on 
proposed  revisions  to  the  Financial 
Statements  of  Foreign  Subsidiaries  of 
U.S.  Banking  Organizations,  FR  2314 
reports  (67  FR  53797).  The  notice 
described  the  Federal  Reserve  proposal 
to  streamline  the  existing  reporting 
framework  for  all  non-fimctionally- 
regulated  nonbank  subsidiaries.  The 
revised  framework  will  both  provide 
essential  information  to  supervise  and 
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regulate  non-functionally-regulated 
subsidiaries  and  reduce  the  burden  on 
the  industry  as  discussed  for  the  FR  Y- 
1 1  reports  above. 

The  Federal  Reserve  Board  has 
approved  the  proposed  changes,  with 
the  modifications  discussed  below, 
effective  for  the  December  31,  2002,  as- 
of  date.  The  Federal  Reserve  received 
comment  letters  from  two  banking 
organizations.  Both  commenters 
supported  the  Board's  effort  to 
streamline  the  reporting  requirements, 
create  more  consistency  among  all 
nonbank  subsidiary  filers,  and  reduce 
burden.  They  also  provided  other 
substantive  comments  that  addressed 
consolidation  and  confidentiality,  as 
discussed  below. 

Consolidation 

Both  commenters  suggested  that  the 
Board  permit  nonbank  subsidiaries  to 
file  consolidated  or  combined  reports 
for  entities  engaged  in  similar.activities 
and  or  located  in  the  same  country.  In 
a  change  from  current  FR  2314  reporting 
requirements,  the  Federal  Reserve 
proposed  that  foreign  nonbank 
subsidiaries  of  U.S.  banking 
organizations  (FR  2314  respondents)  no 
longer  be  permitted  to  file  consolidated 
reports. 

One  commenter  stated  that  precluding 
consolidation  of  FR  2314  respondents 
would  increase  burden.  The  same 
commenter  indicated  that  a  significant 
portion  of  the  burden  associated  with 
filing  legal  entity  based  reports  is  due  to 
the  adjustments  to  switch  financial 
statements  from  the  accounting 
principles  of  their  local  country  to  U.S. 
generally  accepted  accounting 
principles  (GAAP).  The  commenter 
indicted  that,  under  the  current 
consolidated  reporting  framework, 
reports  based  on  local  country 
accounting  principles  could  be  first 
consolidated  and  then  converted  to  U.S. 
GAAP. 

Legal  entity  data  allows  supervisors  to 
identify  issues  more  efficiently  and 
effectively,  and  consolidated  data  is  not 
as  useful  because  filers  consolidate 
reports  inconsistently.  Therefore,  the 
Federal  Reserve  maintains  that  these 
respondents  must  file  on  a  legal  entity 
basis.  To  further  reduce  burden,  FR 
2314  respondents  filing  reports  on  a 
legal-entity  basis  will  not  be  required  to 
follow  U.S.  GAAP,  as  initially  proposed. 
Respondents  will  be  encouraged  to 
follow  U.S.  GAAP  but  will  continue  to 
have  the  option  to  file  reports  based  on 
local  country  accounting  principles. 
Also,  FR  2314  respondents  that 
currently  consolidate  data  will  be 
permitted  to  report  on  a  consolidated 
basis  for  December  2002  and  March 
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2003  reporting  periods  to  allow  time  to 
adjust  their  systems. 

In  addition,  the  initially  proposed 
thresholds  will  be  raised  to  reduce 
burden.  Specifically,  the  threshold  for  • 
abbreviated  reporting  will  be  raised 
from  $100  million  in  total  assets  to  S250 
million  and  the  exemption  level  (i.e., 
below  which  no  report  is  required)  will 
be  raised  itom  $20  million  in  total  assets 
to  $50  million.  This  is  consistent  with 
the  new  FR  Y-llS  and  FR  Y-7NS 
thresholds  discussed  above. 

Confiden  tiality 

One  commenter  suggested  that  the  FR 
2314  reports  remain  confidential,  citing 
that  disclosure  of  this  information 
would  likely  be  harmful  to  the 
competitive  position  of  the  reporting 
entities.  As  initially  proposed,  the  FR 
2314  respondents  will  no  longer  be 
accorded  confidential  treatment. 
Eliminating  confidential  treatment  for 
the  FR  2314  respondents  is  consistent 
with  the  goals  of  the  Federal  Reserve  to 
increase  public  availability  of  regulatory 
reports,  enhancing  data  transparency 
and  market  discipline.  However,  the 
Federal  Reserve  may  grant  confidential 
treatment,  in  whole  or  part,  on  a  case- 
by  case  basis  if  requested  and  justified 
by  the  respondent. 

Other  Comments 

One  commenter  suggested  that  the 
Federal  Reserve  allow  electronic  filing 
of  the  FR  2314.  The  Federal  Reserve  is 
investigating  ways  to  allow  the 
electronic  submission  of  the  FR  2314  at 
some  point  in  the  future  and  will  notify 
respondents  when  this  option  becomes 
available. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  3,  2002. 

Jennifier  |.  Johnaon 

Secretary  of  the  Board. 

(FR  Doc.  02-30971  Filed  12-6-02;  8:45  am] 

BIUJNG  CODE  6210-01 -S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticas; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  ComfMnles 

The  notificants  listed  below  have 
applied  under  the  Ghange  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 


Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  23.  2002. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105-1521: 

1 .  Betsy  Z.  Cohen;  Edward  E.  Cohen; 
Daniel  G.  Cohen,  all  of  Philadelphia, 
Permsylvania,  and  Jonathan  Z.  Cohen, 
New  York.  New  York;  to  retain  voting 
shares  of  TheBancorp,  Inc..  Wilmington, 
Delaware,  and  thereby  indirectly  retain 
voting  shares  of  TheBancorp  Bank, 
Wilmington.  Delaware. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-30972  Filed  12-6-02;  8:45  am] 
BtLUNO  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

FormatkMis  of,  Acqulslttons  by,  and 
Mergers  of  Bank  HoWIng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
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must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

I.  First  Commerce  Bankshares,  Inc., 
Douglasville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Commerce  Community  Bank, 
Douglasville,  Georgia  (in  organization). 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
UHnois  60690-1414: 

1.  FEB  Bancshares,  Inc.,  Neshkoro, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Golden  Sands 
Bankshares,  Inc.,  Neshkoro,  Wisconsin, 
and  thereby  indirectly  acquire  voting 
shares  of  Farmers  Exchange  Bank  of 
Neshkoro.  Wisconsin. 

2.  F  T  Bancshares.  Inc.,  Aurelia.  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  61.58  percent  of  the  voting 
shares  of  Aurelia  F  T  &  S  Bankshares, 
Inc.  Auielia,  Iowa,  and  thereby 
indirectly  acquire  voting  shares  of  The 
First  Trust  &  Savings  Bank,  Marcus. 
Iowa. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Heritage  Bancshares,  Inc.,  Topeka. 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Heritage  Bank, 
Topeka,  Kansas  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  3,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-30973  Filed  12-6-02;  8:45  am] 

BILUNO  CODE  621<M>1-S 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 137] 

Federal  Reserve  Board  Sponsorship 
for  Priority  Telecommunication 
Services  of  Organizations  That  Are 
important  to  National  Security/ 
Emergency  Preparedness 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

SUMMARY:  The  Board  is  updating  its 
sponsorship  policy  and  procedures  for 
National  Security/Emergency 
Preparedness  telecommunication 


programs  administered  by  the  National 
Communications  System.  The  Board  has 
expanded  its  sponsorship  criteria  for  the 
Telecommunications  Service  Priority 
(TSP)  and  has  adopted  sponsorship 
criteria  for  the  Government  Emergency 
Telecommunications  Service  and  the 
Wireless  Priority  Service  programs  that 
are  similar  to  its  TSP  sponsorship 
criteria.  The  Board  believes  that  these 
programs  will  help  facilitate  the 
operation  and  liquidity  of  banks  and  the 
stability  of  financial  markets, 
particularly  diuing  periods  of 
substantial  operational  disruptions. 
EFFECTIVE  DATE:  December  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Buckley,  Assistant  Director  (202/452- 
3646),  Karen  Cunigan,  Manager  (202/ 
452-2027),  or  Wayne  Pacine,  Senior  IT 
Analyst  (202/452-2210).  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  for  users  of 
Telecommunication  Devices  for  the  Deaf 
(TDD)  only,  contact  202/263^869. 
SUPPL£MENTARY  INFORMATION: 

I.  Background 

The  National  Communications 
System  (NCS)  was  established  in  1963 
to  provide  priority  communications 
support  to  critical  government  functions 
during  emergencies.  In  1984,  NCS  NS/ 
EP  responsibilities  expanded,  and  NCS 
became  an  interagency  group  of  22 
federal  departments  and  agencies, 
including  the  Federal  Reserve  Board. 
This  interagency  group  coordinates  and 
plans  NS/^  telecommunications  to 
respond  to  crises  and  disasters.  The 
NCS  has  developed  a  number  of  priority 
telecommunications  services  that  are 
also  available  to  private-sector  entities 
through  sponsorship  by  an  NCS  member 
department  or  agency.  The  events  of 
September  11,  2001,  put  a  new  focus  on 
the  importance  of  these  programs  to  the 
nation  and  to  the  financial  sector. 

In  November  1988,  the  FCC  adopted 
rules  establishing  the 
Telecommunications  Service  Priority 
(TSP)  program  for  expedited  restoration 
of  disrupted  telecommunication 
services  and  expedited  provision  of  new 
telecommunication  services  that 
support  national  security  and 
emergency  preparedness  (NS/EP) 
functions  (47  CFR  part  64,  Appendix  A). 
Telecommunication  services  necessary 
for  NS/EP  are  defined  as:  "those  that  are 
used  to  maintain  a  state  of  readiness  or 
to  respond  to  and  manage  any  event  or 
crisis  (local,  national,  or  international) 
which  causes  or  could  cause  injury  or 
harm  to  the  population,  damage  to  or 
loss  of  property,  or  degrades  or 
threatens  the  NS/EP  posture  of  the 
United  SUtes." 


Two  categories  of  telecommimication 
services  fall  within  this  definition: 
Emergency  NS/EP  and  Essential  NS/EP. 
Under  the  FCC  rule,  Emergeney  NS/EP 
telecommunication  services  are  those 
new  services  that  are  "so  critical  as  to    ' 
be  required  to  be  provisioned  at  the 
earliest  possible  time  without  regard  to 
the  costs  of  obtaining  them."  An 
example  of  Emergency  NS/EP  service  is 
federal  government  activity  in  response 
to  a  Presidential  declared  disaster  or 
emergency. 

Essential  NS/EP  telecommunication 
services  must  qualify  under  one  of  four 
subcategories:  (A)  National  security 
leadership  (the  President  of  the  United 
States);  (B)  national  security  posture  and 
U.S.  population  attack  warning;  (C) 
public  health,  safety,  and  maintenance 
of  law  and  order;  and  (D)  public  welfare 
and  maintenance  of  national  economic 
postiue.  Essential  services  are  assigned 
a  priority  on  a  scale  of  1  to  5  (with  1 
as  the  highest  priority)  based  on  the 
appropriate  subcategory.  Services  in 
subcategory  A  qualify  for  priority  levels 
1-5;  those  in  subcategory  B  qualify  for 
priority  levels  2-5;  those  in  subcategory 
C  qualify  for  priority  levels  3-5;  and 
services  in  subcategory  D  qualify  for 
priority  levels  4-5. 

The  FCC  delegated  the  administration 
of  the  NS/EP  TSP  program  to  the 
Executive  Office  of  the  President  (EOP). 
The  EOP's  responsibilities  under  the 
NS/EP  TSP  program  are  administered  by 
the  NCS,  established  by  Executive 
Orders  12472  and  13231.'  In  2001  the 
NCS'  mission  was  expanded  to  include 
protection  of  critical  information  assets 
as  directed  by  the  Office  of  Homeland 
Secimty.  The  NCS  has  enacted  a  range 
of  priority  telecommunications  access 
programs  to  support  its  mission.  In 
particular,  NCS  has  established  the 
Govenunent  Emergency 
Teleconmiimications  Siervice  (GETS) 
program,  which  provides  emergency 
access  and  priority  processing  of  local 
and  long-distance  calls  over  the 
terrestrial  public  switched  network,  and 


'  The  administrative  structure  of  the  NCS  consists 
of  the  executive  agent,  (the  Secretan-  of  Defense,  as 
designated  by  the  President),  the  Manager 
(designated  by  the  executive  agent)  and  the 
Committee  for  National  Security  and  Emergency 
Preparedness  (representatives  from  federal 
departments,  agencies,  and  entities  with  significant 
national  security  or  emergency  preparedness 
telecommunications  responsibilities).  The  Federal 
Reserve  System  was  designated  as  a  "participating 
independent  entity"  on  the  Committee  for  National 
Security  and  Emergency  Preparedness.  The  EOP  has 
assigned  to  the  NCS  Manager  the  administrative 
authority  delegated  to  the  EOP  by  the  FCC.  as  well 
as  the  authority  to  administer  the  NS/EP  programs 
after  invocation  of  the  President's  war  emergency 
powers.  NCS  policies  and  procedures  for 
administering  NS/EP  telecommunication  programs 
are  available  on  NCS'  Web  site  at  http:// 
n-ww.ncs.gov. 
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the  Wireless  Priority  Service  (WPS) 
program,  which  provides  priority 
routing  of  cellular  calls  during  periods 
of  severe  network  congestion.  The 
Board's  Division  of  Reserve  Bank 
Operations  and  Payment  Systems  has 
responsibility  for  the  Federal  Reserve's 
NS/EP  services  and  a  division  officer 
serves  as  a  member  of  the  Committee  for 
National  Security  and  Emergency 
Preparedness  Communications. 

(Organizations  other  than  federal 
government  agencies  must  apply  to 
participate  in  NCS  NS/EP  programs 
through  a  federal  agency  authorized  to 
provide  sponsorship.  The  Board  and 
designated  member  agencies  of  the 
Financial  and  Banking  Information 
Infrastructxire  Committee  (FBIIC)  of  the 
President's  Critical  Infrastructure 
Protection  Board  may  sponsor  these 
organizations  imder  the  national 
economic  posture  category.^  In  its  role 
as  a  sponsoring  Federal  organization, 
the  Board  supports  the  Treasury's 
specific  NS/EP  responsibilities  as 
described  in  Executive  Order  12656  on 
matters  related  to  "operation  and 
liquidity  of  banks"  and  "maintenance 
and  restoration  of  stable  and  orderly 
markets." 

n.  Criteria  for  Sponsorship  of 
Organizatioiis  for  NS/EP 
Telecommiuiicatioa  Programs 

Telecommunications  services  are 
designated  as  essential  where  a 
disruption  of  "a  few  minutes  to  one 
day"  could  seriously  affect  the 
continued  operations  that  support  an 
NS/EP  function.  In  1993.  the  Board 
established  policies  and  procedures  for 
its  sponsorship  of  organizations  for 
priority  provision  and  restoration  of 
telecommunications  services  under  the 
TSP  program  (58  FR  38569,  July  19, 
1993).^  Under  these  policies,  the  Board 
sponsors: 


^  FBDC  is  a  standing  committee  of  the  President's 
Critical  Infrastructure  Protection  Board,  and  is 
charged  with  coordinating  federal  and  state 
financial  regulatory  efforts  to  improve  the  reliability 
and  security  of  the  U.S.  financial  system.  Treasury's 
Assistant  Secretary  for  Financial  Institutions  chairs 
the  committee.  Members  of  the  FBIIC  include 
representatives  of  the  Commodity  Futures  Trading 
Commission,  the  Conference  of  State  Bank 
Supervisors,  the  Federal  Deposit  Insurance 
Corporation,  the  Federal  Reserve  Board,  the 
National  Association  of  Insurance  Commissioners, 
the  National  Credit  Union  Administration,  the 
Office  of  the  Comptroller  of  the  Currency,  the  Office 
of  Federal  Housing  Enterprise  Oversight,  the  Offices 
of  Homeland  and  Cyberspace  Security,  the  Office  of 
Thrift  Supervision,  and  the  Securities  and  Exchange 
Commission. 

}  Clearing  systems  operated  by  SEC-registered 
clearing  agencies,  securities  exchanges,  and  other 
securities  industry  participants  registered  with  the 
SEC  should  request  TSP  sponsorship  from  the  SEC. 
Contract  markets  or  clearing  organizations  for 
contract  markets  registered  under  the  Commodity 


(1)  Backbone  circuits  used  in  large- 
value  interbank  funds  transfer, 
seciuities  transfer,  or  payment-related 
services  (such  as  Fedwire,  CHIPS,  and 
SWIFT)  that  require  same-day  recovery 
and  are  critical  to  the  operation  and 
liquidity  of  banks  or  to  the  stability  of 
financial  markets, 

(2)  Access  circuits  connecting 
participants  or  their  third-party 
processors  to  a  sponsored  large-value 
network  that  transmit  a  daily  average 
aggregate  value  of  funds  and/ or 
securities  transfers  of  at  least  $2 
billion,* 

(3)  Eligible  dedicated  voice  circuits 
from  the  Federal  Reserve  Bank  of  New 
York  to  primary  dealers, 

(4)  The  domestic  components  of 
cinmits  bom  the  New  York  Reserve 
Bank  to  foreign  exchange  counterparties 
and  foreign  central  banks, 

(5)  Circuits  used  to  connect  the  large 
competitive  bidders  using  the  Treasury 
Automated  Auction  Processing  System 
to  the  New  York  Reserve  Bank,  and 

(6)  Other  circuits  that  meet  an 
alternate  criterion  acceptable  to  the 
Board's  director  of  the  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems. 

The  Board  has  expanded  its  1993  TSP 
sponsorship  criteria  to  explicitly 
include  the  following: 

(7)  Access  circuits  that  connect 
settlement  agents  that  settle  a  daily 
average  of  at  least  $2  billion  (net,  one 
side)  to  the  Federal  Reserve's  net 
settlement  service, 

(8)  Backbone  circuits  used  by  the 
networks  of  ACH  operators,  as  well  as 
the  access  circuits  connecting 
depository  institutions  and  third-party 
processors  that  originate  a  daily  average 
of  at  least  $2  billion  to  their  ACH     • 
operator, 

(9)  Access  circuits  connecting 
customers  of  Fedwire,  CHIPS,  or  SWIFT 
participants  that  originate  a  daily 
average  of  at  least  $2  biUion  per  day  to 
their  bank, 

(10)  Backbone  circuits  used  for  the 
CLS  Bank  network,  access  circuits 
connecting  customers  to  the  CLS  Bank, 
and  circuits  connecting  CLS  Bank 
customers  to  Fedwire, 

(11)  Access  circuits  connecting 
settlement  banks  to  the  Depository  Trust 
Company,  the  Government  Seciuities 
Clearing  Corporation,  the  National 
Seciirities  Clearing  Corporation,  the 
Options  Clearing  Corporation,  the 


Exchange  Act  and  other  futures  and  options  market 
participants  subfect  to  the  jurisdiction  of  the  CFTC 
should  request  TSP  sponsorship  fitim  the  CFTC 
*  The  Board  currently  sponsors  Fedwire  access 
circuits  for  300  institutions,  CHIPS  access  circiiits 
for  56  institutions,  and  SWIFT  access  circuits  for  18 
institutions. 


Mortgage  Backed  Securities  Clearing 
Corporation,  the  Chicago  Mercantile 
Exchange,  the  Board  of  Trade  Clearing 
Corporation,  or  the  New  York 
Mercantile  Exchange,  and 

(12)  Additional  circuits  used 
internally  by  a  sponsored  organization 
that  are  essential  for  the  smooth 
operation  of  the  function  for  which  its 
other  circuits  are  given  TSP  designation. 

The  Board  sponsors  circuits  meeting 
these  criteria  for  a  TSP  priority  level  4. 

Under  criterion  6.  the  Board  may 
sponsor  circuits  leased  by  an 
organization  that  may  not  meet  any  of 
the  other  sponsorship  criteria,  if  a 
disruption  of  that  cinmit  for  a  few 
minutes  to  one  day  could  seriously 
affect  operations  that  support  the 
maintenance  of  the  national  economic 
posture.  If  a  financial  institution 
believes  that  one  or  more  of  its  circuits 
meet  this  standard  and  wishes  that 
those  circuits  be  given  TSP  designation, 
its  application  for  TSP  status  should 
include  an  explanation  of  how  the 
circuit  is  critical  to  the  maintenance  of 
the  national  economic  postmre.  The 
Board  will  consult  with  the 
organization's  primary  regulator  in 
considering  such  applications  for  TSP 
sponsorship. 

Since  1993,  the  NCS  has  established 
two  other  NS/EP  telecommunications 
programs  in  which  the  Board 
participates.  The  Government 
Emergency  Telecommunications  Service 
(GETS)  program  provides  emergency 
access  and  priority  processing  of  local 
and  long-distance  calls  over  the 
terrestrial  public  switched  network. 
GETS  is  intended  to  be  used  in 
emergency  or  crisis  situations  when 
heavy  call  volimies  decrease  the 
probability  of  completing  a  call.  The 
Board  has  sponsored  key  Federal 
Reserve  staff  and  staff  from 
organizations  that  qualify  under  its  TSP 
criteria  for  the  GETS  program. 

The  Wireless  F*riority  Service  (WPS) 
program  provides  priority  routing  of 
cellular  calls  to  provide  participants  a 
higher  likelihood  of  completing  calls 
during  periods  of  severe  network 
congestion.  Key  Federal  Reserve,  CHIPS, 
and  SWIFT  staff  currently  participate  in 
the  pilot  WPS  program  being  conducted 
in  the  Washington,  DC  and  New  York 
City  metropolitan  areas.  The  program 
should  move  to  full  nationwide  rollout 
by  late  2003. 

The  Board  has  adopted  criteria  for 
GETS  sponsorship  that  are  analogous  to 
its  TSP  sponsorship  criteria.  Unlike  the 
TSP  program,  where  the  Board  sponsors 
specific  leased-line  circuits,  in  the  GETS 
program  the  Board  sponsors  individuals 
in  eligible  oi:ganizations  who  play 
critical  roles  in  the  operation  of  the 
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organization's  payment  services, 
business  continuity,  or  crisis 
management  structure.  Unless  another 
federal  agency  has  primary 

'  responsibility  for  sponsoring  the 
organization,  the  Board  will  sponsor  for 
the  GETS  program  key  individuals  in 
organizations  whose  circuits  are  eligible 
for  TSP  sponsorship  as  described 
above.^'^  Once  it  reaches  full-production 
status,  the  Board  plans  to  sponsor 
individuals  in  eligible  organizations  for 
the  WPS  program  using  the  same 

■  criteria  it  uses  for  GETS  sponsorship. 
The  TSP  and  GETS  programs  have 
proven  to  be  very  valuable,  particularly 
in  the  days  following  the  September  11 
attacks.  During  this  period,  die  Board 
used  the  TSP  program  to  provision 
eighty-four  circuits  to  support  the 
continued  transmission  of  critical 
payments-related  data.  Use  of  the  GETS 
program  increased  the  likelihood  of 
completing  calls  over  the  public 
switched  network  when  there  was 
significant  congestion  of  the 
telecommunications  network. 

m.  Confidentiality  of  NS/EP 
Information 

The  Board  believes  that  information 
provided  to  acquire  NS/EP 
telecommimication  service  designations 
and  information  included  in  subsequent 
reports  will  be,  in  most  cases, 
proprietary.  Applicants  for  NS/EP 
services  may  be  required  to  provide 
information  about  individuals  critical  to 
their  business  continuity  and  crisis 
management,  including  telephone 
nimibers,  e-mail  addresses,  and 
operations  center  addresses.  In  addition, 
applicants  for  TSP  designation  may  be 
required  to  describe  the  topology  of 
their  payments  network  and  disaster- 
recovery  capabilities  and  may  be 
required  to  identify  telecommunication 
service  providers  and  the  unique  circuit 
identifiers.  Because  of  the  sensitive 
nature  of  this  information,  the  Board 
will  generally  consider  information 
related  to  NS/EP  services  exempt  from 
the  Freedom  of  Information  Act  under 
exemption  4  to  protect  both  the  interests 
of  commercial  entities  that  submit 
proprietary  information  to  the 
government  and  the  interests  of  the 


^  An  organization's  eligibility  for  TSP  status  is 
based  on  criteria  applied  to  determine  a  specific 
circuit's  support  of  an  NS/EP  service,  while 
eligibility  for  the  GETS  and  WPS  programs  is  based 
on  criteria  applied  to  the  organization's  overall  NS/ 
EProle. 

^The  Board's  sponsorship  criteria  for  the  GETS 
program  implements  the  policy  recently  adopted  by 
FBIIC.  Organizations  should  seek  sponsorship  from 
their  primary  regulatory  agency.  A  copy  of  the 
FBIIC  GETS  policy  and  the  application  for 
organizations  seeking  Board  sponsorship  for  GETS 
are  included  as  an  appendix  to  this  notice. 


government  in  receiving  continued 
access  to  such  data  (5  U.S.C.  552(b)(4)). 

IV.  Revocation  of  NS/EP  Eligibility 

Organizations  whose  circuits  or 
employees  are  sponsored  for  NS/EP 
status  must  abide  by  NCS  reg\ilations 
governing  each  particular  service  and 
must  keep  accurate  records  and  monitor 
for  fraud  or  abuse.  The  Board  may 
periodically  revalidate  the  eligibUity  of   - 
the  circuits  or  employees  to  continue 
their  participation  in  NCS  programs. 
The  Board  reserves  the  right,  after 
consultation  with  the  primary 
regulatory  agency  (if  applicable),  to 
cancel  its  sponsorship  of  any  circuit  or 
employee  if  the  organization  is  not 
fulfilling  the  necessary  requirements. 
The  Board  may  also  cancel  sponsorship 
if  it  changes  its  sponsorship  policies 
and  the  circuit  or  employee  is  no  longer 
qualified. 

V.  Telecommunications  Service  Priority 

The  Telecommunications  Service 
Priority  (TSP)  program  was  developed 
to  ensure  priority  treatment  for  the 
nation's  most  important 
telecommunication  services,  services 
supporting  either  national  security  or 
emergency  preparedness  (NS/EP) 
missions.  Following  disasters, 
telecommunications  service  vendors 
may  become  overwhelmed  with 
requests  for  new  services  and 
requirements  to  restore  existing 
services.  The  TSP  program  authorizes 
and  requires  service  vendors  to 
provision  and  restore  TSP  assigned 
services  prior  to  non-TSP  service   and 
provides  vendors  with  legal  protection 
for  giving  preferential  treatment  to  NS/ 
EP  users  over  non-NS/EP  users. 

The  TSP  program  has  two 
components:  (1)  Expedited  restoration 
of  disrupted  telecommunication  service 
and  (2)  expedited  provision  of  new 
telecommunication  services.  A 
restoration  priority  is  applied  to  new  or 
existing  telecommimication  services  to 
ensure  their  restoration  before  any  non- 
TSP  services.  Priority  restoration  is 
necessary  for  a  TSP  service  because 
interruptions  may  have  a  serious 
adverse  effect  on  the  supported  NS/EP 
function.  TSP  restoration  priorities  must 
be  requested  and  assigned  befc     a 
service  outage  occurs.  In  the  e\  ent  of  a 
telecommunication  disruption,  carriers 
are  obligated  to  restore  TSP-de  ignated 
circuits  according  to  their  priority  and 
preempt,  if  necessary,  any  othf  r 
restoration  agreement  for  non-TSP 
circmts.  As  a  matter  of  general  practice, 
telecommimication  service  vendors 
restore  existing  TSP  services  before 
provisioning  new  TSP  services.  A 
provisioning  priority  is  obtained  to 


focilitate  priority  installation  of  new 
telecommunication  services. 
Provisioning  on  a  priority  basis  becomes 
necessary  when  a  service  user  has  an 
urgent  need  for  a  new  NS/EP  service 
that  must  be  installed  immediately, 
such  as  relocating  to  or  establishing  new 
facilities.  Telecommunication  service 
providers  assess  recurring  monthly 
charges  on  circuits  assigned  TSP  and  a 
surcharge  for  providing  new  service. 

TSP  status  can  only  be  assigned  to 
leased  point-to-point  circuits,  including 
circuits  that  are  leased  between  specific 
endpoints  (such  as  between  locations 
within  a  sponsored  network)  and  "last 
mile"  access  circuits  between  a 
telecommimications  central  office 
switch  and  a  sponsored  network  or 
customer  location  (such  as  data  switch 
or  PBX  trunk  lines).  TSP  status  cannot 
be  applied  to  svtritched  services,  such  as 
voice  or  frame  relay.  TSP  status  should 
be  limited  to  the  minimum  number  of 
telecommunication  circuits  necessary  to 
support  an  NS/EP  function.  TSP  is 
invoked  only  as  a  last  resort;  therefore, 
telecommunication  services  covered  by 
TSP  should  already  have  a  high  level  of 
disaster-recovery  and  contingency 
capability. 

In  addition  to  the  eligibility  criteria 
for  NS/EP  program  sponsorship 
described  in  section  II,  the  following 
additional  conditions  will  be  applied  for 
TSP  sponsorship:  (1)  The  organization 
seeking  TSP  sponsorship  must  clearly 
delineate  its  network  and  the  endpoints 
of  each  access  circuit:  (2)  network 
backbone  circuits  and  the  access  circuits 
must  be  subject  to  adequate  contingency 
backup;  and  (3)  the  organization  must 
provide  the  Board  with  the  opportunity 
to  verify  continuing  TSP  eligibility  for 
sponsored  circuits. 

The  party  that  leases  the  circuit  is  ^ 
responsible  for  completing  the 
application  for  TSP  sponsorship.^  An 
organi2»tion  requesting  sponsorship  for 
TSP  restoration  of  existing  circuits  must 
complete  form  SF-315,  'TSP  Request 
for  Service  Users,"  for  each  circuit  for 
which  TSP  status  is  sought.  This  form 
is  described  and  included  in  the  NCS 
Web  site  at  www.ncs.gov.  Applications 
for  TSP  sponsorship  may  be  sent  to  the 
assistant  director.  Information 
Technology,  Division  of  Reserve  Bank 
Operations  and  Payment  Systems,  Board 
of  Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 
Applications  that  warrant  TSP  status  ■ 
will  be  forwarded  to  the  Office  of  the 
Manager  NCS.  which  is  responsible  for 


'  The  Federal  Reserve  Banks  are  responsible  for 
requesting  sponsorship  of  eligible  leased-line  access 
circuits  connecting  institutions  to  Fedwire  and 
other  Federal  Reserve  services. 
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making  TSP  assignments.  Any 
applicants  detennined  to  be  ineligible 
would  be  infonned  of  the  decision. 

The  Board  can  invoke  TSP  to 
provision  new  telecommunication 
services  on  an  as-needed  basis  as  a 
result  of  emergencies  or  disasters 
warranting  extraordinary  action.  The 
Board  will  consider  requests  from 
sponsored  organizations  to  provision 
new  service  under  TSP  using  the  same 
sponsorship  criteria  adopted  for  the 
sponsorship  of  TSP  restoration  services. 
Board  staff  will  submit  form  SF-315, 
"TSP  Request  for  Service  Users."  to  the 
NCS  for  each  circuit  eligible  for 
provisioning  under  TSP.  The  Board 
does  not  consider  the  emergency 
provision  of  new  services  to  be  an 
appropriate  substitute  for  adequate 
network  contingency-planning 
measures. 

A.  Reconciliation  of  TSP  Information 

NCS  requires  that  telecommunication 
service  providers  maintain  an  accurate 
inventory  of  circuits  that  are  assigned 
TSP  status  and  reconcile  this  inventory 
against  NCS  records  annually. 
Reconciliation  is  necessary  to  ensure 
that  the  user,  service  provider,  and  NCS 
maintain  accurate  TSP  information  in 
the  event  that  a  disaster  or  emergency 
requires  the  restoration  of  NS/EP 
telecommunication  services.  As  a 
sponsoring  organization  and  program 
administrator  on  behalf  of  participating 
FBIIC  members,  the  Board  must 
maintain  accurate  records  of  the 
assigiunent  and  disposition  of  TSP 
codes  provided  to  sponsored  payments 
system  participants.  Organizations 
receiving  TSP  assignments  from  the 
Board  will  be  required  to  (1)  provide 
information  to  the  assistant  director. 
Information  Technology.  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems,  pertaining  to  the 
telecommunication  carrier  with 
identification  codes  for  each  circuit 
receiving  a  TSP  assignment.  (2)  notify 
the  assistant  director  of  any  engineering 
changes  affecting  TSP  assigned  circuits, 
and  (3)  notify  the  assistant  director  of 
any  TSP  codes  that  should  be  revoked. 
The  Board  may  periodically  review 
records  pertaining  to  TSP-sponsored 
circuits  and  work  with  the  sponsored 
organization  to  resolve  any 
discrepancies  identified  in  TSP  service 
information.  Sponsored  organizations 
are  responsible  for  maintaining  current 
TSP  records. 

B.  Costs  of  TSP  status 

Telecommunication  carrier  tariffs  for 
providing  TSP  are  filed  with  the  FCC 
and  state  regulatory  agencies.  The  tariffs 
pwmit  carriers  to  assess  a  one-time 


charge  and  a  monthly  charge  for  each 
circuit  assigned  a  TSP  restoration 
authorization  code,  in  the  event  new 
service  is  provisioned  under  TSP, 
carriers  can  apply  a  surcharge  to  the 
normal  installation  charges  for  each 
telecommunication  service  ordered. 
Finally,  telecommunication  carriers  can 
assess  a  penalty  to  TSP  customers  for 
reporting  an  erroneous  outage  on  a  TSP 
circuit  that  is  traced  to  the  customer's 
premise  equipment. 

The  TSP  tariffs  are  cost-based  and  are 
not  uniform  between  states  or  carriers. 
Tariffs  are  charged  for  Local  Access  and 
Transport  Area  (LATA)  and  inter- 
exchange  TSP  services.  A  single  carrier 
generally  collects  TSP  charges  for  all 
portions  of  the  end-to-end  service.  TSP 
restoration  assignment  involves  a  one- 
time "set-up"  charge  and  an  ongoing 
monthly  charge.  For  example,  the  one- 
time charge  for  assigning  TSP  currently 
ranges  from  $15  to  $360  and  ongoing 
monthly  charges  range  from  $.90  to 
$7.50  by  LATA.  TSP  restoration  charges 
for  an  inter-exchange  circuit  include 
LATA  charges  for  each  end  of  the  circuit 
and  currently  incur  an  additional  one- 
time charge  of  $235  and  a  recurring 
monthly  charge  of  $9.00  for  the  inter- 
exchange  portion  of  the  circuit.^  Under 
the  TSP  tariff,  siucharges  for  the 
emergency  provision  of  new  service 
currently  range  from  $50  to  $200  for 
endpoint  access  circuits,  depending  on 
the  LATA,  and  $400  for  the  inter- 
exchange  portion  of  a  circuit.  The  cost 
for  initiating  a  service  call  resulting 
from  an  erroneous  report  of  an  outage 
on  a  TSP  circuit  is  based  on  time  and  ■ 
material  charges. 

The  costs  associated  with  TSP  status 
for  leased  Federal  Reserve  owned  access 
circuits  used  for  priced  services  will  be 
recovered  through  the  electronic  access 
fees  charged  to  depository  institutions.^ 
The  costs  associated  with  TSP 
assignments  for  backbone  circuits  used 
for  eligible  services  are  distributed  to 
the  services  and  activities  that  use  these 
services,  and  in  the  case  of  priced 
services,  are  recovered  through  the  fees 
assessed  for  that  service.  The 
incremental  costs  associated  with  TSP 


■  For  example,  the  cost  of  TSP  restoration  priority 
on  an  intra-LATA  Fedwire  access  circuit  in 
Philadelphia  would  include  a  one-time  charge  of 
S47  72  and  monthly  charges  of  SI. 34.  TSP 
restoration  priority  on  an  inter-LATA  circuit  from 
a  Philadelphia  endpoint  to  a  Los  Angeles  endpoint 
would  include  the  costs  referenced  above  as  well 
as  an  additional  one-time  charge  of  S358.46  and 
monthly  charges  of  S5.20  for  the  Los  Angeles  LATA 
access  portion  of  the  circuit  as  well  as  an  additional 
S23S  one-lime  charge  and  monthly  charges  of  $9.00 
for  the  inter-exchange  portion  of  the  circuit. 

'>  Depository  institutions  that  use  their  access 
circuits  solely  for  non-priced  services  are  not 
assessed  electronic  connection  fees  and  are  not 
charged  for  TSP. 


Status  have  not  significantly  affected 
Federal  Reserve  fees. 

Private-sector  organizations  that  lease 
circuits  that  are  granted  TSP  status  must 
bear  the  cost  of  all  tariffs  for  TSP.  In 
addition,  the  Federal  Reserve  will  not 
reimburse  any  costs  incurred  by  the 
sponsored  organization  for 
improvements  to  network  facilities 
necessary  to  comply  with  NCS 
standards. 

VI.  Government  Emergency 
Telecommunications  Service 

Under  the  GETS  program,  selected 
critical  employees  of  eligible 
organizations  are  assigned  a  card  and 
corresponding  PIN.  which  they  can  use 
to  obtain  priority  access  to  the  public 
switched  network. '"  The  Federal 
Reserve  will  consider  requests  for  GETS 
sponsorship  for  critical  employees  of 
organizations  for  which  the  Federal 
Reserve  is  the  primary  supervisor. 
Federal  Reserve  supervised 
organizations  should  complete  the 
Board's  Request  for  GETS  Sponsorship 
form,  which  is  available  on  the  Board's 
Web  site  at  http:// 
www.federalreserve.gov/forms/ 
getssponsorship.pdf.  Other  financial 
organizations  should  complete  the 
GETS  sponsorship  form  that  is  available 
on  the  FBIIC  Web  site  at  http:// 
www.fbiic.gov  and  submit  the 
completed  form  to  their  primary 
regulator.  A  GETS  point  of  contact 
(POC)  must  be  established  within  the 
requesting  organization  to  administer 
cards  and  coordinate  billing.  The  POC 
will  have  the  authority  to  administer  the 
GETS  program  within  its  organization. 
Once  approved,  the  organization's 
information  will  be  forwarded  to  the 
NCS  for  further  processing  and  the 
issuance  of  GETS  cards.  Organizations 
whose  employees  obtain  GETS  cards  are 
responsible  for  complying  with  all  NCS 
guidelines  and  restrictions,  monitoring 
fraudulent  use,  and  revoking  GETS 
cards  frt)m  individuals  no  longer 
performing  qualified  activities. 

Sponsored  organizations  are 
responsible  for  all  costs  associated  with 
GETS.  While  there  is  no  subscription 
fee,  GETS  calls  are  currently  billed  at 
the  rate  of  $0.15  per  minute  for  calls 
within  the  United  States,  Mexico,  and 
most  of  the  Caribbean.  International 
calls  are  billed  at  commercial  rates. 
More  information  about  the  GETS 
program,  including  Frequently  Asked 
Questions,  is  available  on  the  NCS  Web 


■"The  NCS  publication  "GETS  Planning  Guide." 
which  provides  a  detailed  description  of  the  GETS 
program  and  administrative  procedures,  is  available 
on  www.ncs.gov. 
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site  [http://www.ncs.gov)  under 
Programs. 

Vn.  Competitive  Impact  Analysis 

The  Board  conducts  a  competitive 
impact  analysis  when  considering  an 
operational,  legal,  or  other  policy 
change,  if  that  change  would  have  a 
direct  and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
due  to  differing  legal  powers  or 
constraints,  or  due  to  a  dominant  market 
position  of  the  Federal  Reserve  deriving 
from  such  differences."  Under  the 
Board's  policies  for  sponsorship  for  NS/ 
EP  services,  the  Federal  Reserve  Banks 
are  subject  to  the  same  eligibility  criteria 
as  private-sector  service  providers; 
therefore,  the  Board  does  not  believe 
that  its  policy  adversely  affects  the 
ability  of  other  service  providers  to 
compete  effectively  with  Federal 
Reserve  Banks  in  providing  similar 
services. 

Vm.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  part  1320  Appendix  A.l).  the 
Board  reviewed  the  notice  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB). 

This  notice  aimounces  several 
collections  of  information  for  the  TSP 
and  GETS  programs.  An  organization 
requesting  Board  sponsorship  for  TSP 
restoration  of  existing  circuits  must 
complete  and  submit  application  SF- 
315.  An  organization  that  received  TSP 
assignments  pursuant  to  Board 
sponsorship  is  subsequently  required  to 
notify  Board  staff  of  certain  information 
affecting  the  TSP  assignments.  An 
organization  requesting  GETS 
sponsorship  must  complete  and  submit 
the  GETS  forms.  To  help  ease  the 
reporting  burden,  organizations  can 
obtain  copies  of  the  TSP  and  GETS 
forms  from  the  NCS  and  Board  web 
sites. 

The  NCS  is  responsible  for 
determining  the  paperwork  burden 
associated  with  these  collections  of 
information.  The  NCS  will  submit  all 
required  information  to  OMB  in 
compliance  with  the  Paperwork 
Reduction  Act. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinions  of  oiir 
collections  of  information.  At  any  time, 
comments  regarding  any  aspect  of  these 
collections  of  information  may  be  sent 


to:  Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(NCS),  Washington,  DC  20503. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  3,  2002. 
Jennifer  |.  Johnson, 
Secretary  of  the  Board. 

Appendix 

Financial  and  Banking  Information 
Infrastructure  Committee 
Sponsorship  of  Priority  Telecommunications 
Access  for  Private  Sector  Entities  Through 
the  National  Communications  System 
Government  Emergency  Telecommunications 
Service  (GETS). 

The  National  Communications  System 
(NCS)  was  established  in  1963  to  provide 
priority  communications  support  to  critical 
government  functions  during  emergencies.  In 
1984  the  National  Security  and  Emergency 
Preparedness  (NS/EP)  capabilities  of  NCS 
were  broadened  and  an  interagency  group 
(currently  22  federal  departments  and 
agencies)  was  formed  to  help  coordinate  and 
plan  NS/EP  services.  The  NCS  has  developed 
a  number  of  priority  telecommunications 
services  that  are  also  available  to  private 
sector  entities  through  sponsorship  by  an 
NCS  member  department  or  agency.  The 
events  of  September  11,  2001.  put  a  new 
focus  on  the  importance  of  these  programs  to 
the  nation  and  to  the  financial  sector. 

In  order  to  provide  guidance  to  financial 
organizations  seeking  sponsorship  for  NCS 
services,  the  Financial  and  Banking 
Information  Infrastructure  Committee 
(FBIIC)"  is  developing  a  series  of  policies  on 
the  sponsorship  of  priority 
telecommunications  access  for  private  sector 
entities  through  the  NCS.  The  goal  of  the 
policies  is  twofold:  first,  to  make  financial 
organizations  aware  of  NCS  programs  and, 
second,  to  provide  a  consistent  set  of 
guidance  regarding  qualification  criteria  and 
the  appropriate  process  for  organizations  that 
want  to  gain  access  to  the  progremis. 

As  a  first  step,  the  FBIIC  has  established 
this  policy  and  process  to  sponsor  qualifying 
financial  sector  institutions  for  Government 
Emergency  Telecommunications  Service 


' '  These  procedures  are  described  in  the  Board's 
policy  statement  "The  Federal  Reserve  in  the 
Payments  System, "  as  revised  in  March  1990  (55  FR 
,  11648.  March  29. 1990). 


12  The  Financial  and  Banking  Information 
Infrastructure  Committee  (FBIIC)  is  a  standing 
committee  of  the  President's  Critical  Infi-astructure 
Protection  Board,  and  is  char^ged  with  coordinating 
federal  and  state  financial  regulatory  efforts  to 
improve  the  reliability  and  security  of  the  U.S. 
financial  system.  Treasury's  Assistan'  Secretary  for 
Financial  institutions  chairs  the  com.iittee. 
Members  of  the  FBIIC  include  representatives  of  the 
Commodity  Futures  Trading  Coram.ssion,  the 
Conference  of  State  Bank  Supervisors,  the  Federal 
Deposit  Insurance  Corporation,  the'Federal  Reserve 
Board,  the  National  Association  of  Insurance 
Commissioners,  the  National  Credit  Union 
Administration,  the  OfBce  of  the  Comptroller  of  the 
Currency,  the  Office  of  Federal  Housing  Enterprise 
Oversight,  the  Offices  of  Homeland  and  Cyberspace 
Security,  the  Office  of  Thrift  Supervision,  and  the 
Securities  and  Exchange  Commission. 


(GETS)."  GETS  is  designed  to  help  assure 
communication  between  key  public  and  ' 
private  sector  personnel  during  times  of 
crisis. 

GETS  is  a  telecommunications  voice 
service  that  supports  Federal,  State,  and  local 
government:  industry;  and  non-profit 
organizations  in  performing  their  NS/EP 
missions  by  providing  emergency  access  and 
priority  processing  for  voice  communications 
services  in  the  local  and  long-distance 
segments  of  the  Public  Switched  Network 
(PSN).  GETS  is  intended  to  be  used  in  an 
emergency  or  crisis  situation  when  heavy 
usage  of  the  PSN  by  organizations  and  the 
public  decreases  the  probability  of 
completing  a  call.  Private  sector 
organizations  that  need  to  participate  in  the 
GETS  program  must  be  sponsored  by  an  NCS 
member.  While  there  is  no  subscription  fee. 
GETS  calls  are  billed  at  the  rate  of  SO. 15  per 
minute  for  calls  within  the  United  States. 
Mexico,  and  most  of  the  Caribbean. 
International  calls  are  billed  at  commercial 
rates.  More  information  about  the  GETS 
program,  including  Frequently  Asked 
Questions,  is  available  on  the  NCS  Web  site 
[http://vi'\vw.ncs.gov/)  imder  Programs. 

Thgre  are  five  broad  categories  that  serve 
as  guidelines  for  determining  who  may 
qualify  as  a  GETS  user:  (1)  National  Security 
Leadership.  (2)  National  Security  Posture  and 
U.S.  Population  Attack  Warning.  (3)  Public 
Health.  Safety,  and  Maintenance  of  Law  and 
Order,  (4)  Public  Welfare  and  Maintenance  of 
National  Economic  Posture  and  (5)  Disaster 
Recovery.  The  FBIIC  agencies  have 
determined  that  to  qualify  for  GETS 
sponsorship,  organizations  must  support  the 
performance  of  NS/EP  functions  necessary  to 
maintain  the  national  economic  posture 
during  any  national  or  regional  emergency.  In 
particular,  the  FBIIC  agencies  view 
maintenance  of  the  national  economic 
posture  as  the  minimization  of  systemic 
disruption  to  the  financial  system  directly 
related  to  the  operation  of  Ct  itical  financial 
markets  and  related  essential  ser^'ices  and 
systems. 

Essential  services  and  systems  are  those 
that  have  no  easily  accessible  substitute  and 
that  are  necessary  to  support  one  of  three 
critical  NS/EP  functions  in  key  financial 
markets  and  payment  mechanisms: 
Necessary  crisis  response  and  coordination 
activities;  resumption  and  maintenance  of 
economic  activity;  and  the  orderly 
completion  of  outstanding  financial 
transactions  and  necessary  offsetting 
transactions.  For  example,  essential  services 
and  systems  include:  critical  funds  transfers 
systems  (wholesale/large-value  payment 
systems),  securities  and  derivatives  clearing 
and  settlement  systems,  supporting 
communication  systems  and  service 
providers,  and  key  financial  market  trading 
systems  and  exchanges. 

Private  sector  financial  organizations  and 
their  service  providers  may  qualify  for  GETS 
sponsorship  if  they  play  a  significant  role  in 
one  or  more  financial  markets  or  essential 


"It  is  anticipated  that  subsequent  policies  will 
address  other  NCS  programs,  for  example. 
Telecommunications  Service  Priority  (TSP)  and 
Wireless  Priority  Service  (WPS). 
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services  or  systems.  Factors  which  the 
appropriate  FBIIC  member  agency  will 
consider  in  determining  whether  individual 
organizations  play  a  significant  role  in  an 
essential  market,  service  or  system  include 
consideration  of  whether  the  organization:  (1) 
Is  a  registered  securities  or  futures  exchange, 
self-regulatory  organization,  registered 
securities  clearing  agency/depository  and 
futures  clearinghouse,  and  their  critical 
service  providers  and  utilities;  (2)  acts  as 
market  utility  for  effecting  payments  or 
clearance  and  settlement  of  transactions:  (3) 
processes  a  large  aggregate  value  of  daily 
payments:  (4)  provides  critical  services  or 
systems  to  financial  institutions:  (5)  has  a 
national  or  large  regional  presence  in  one  or 
more  product  lines:  or  (6)  demonstrates  other 


facts  or  circumstances  that  suggest 
facilitating  the  organization's. access  to  the 
GETS  priority  service  in  times  of  national 
emergency  would  serve  to  maintain  the 
national  economic  posture. 

Organizations  seeking  GETS  sponsorship 
should  complete  the  attached  FBIIC  Request 
for  GETS  Sponsorship  and  submit  it  to  their 
primary  financial  regulator.  Requesting 
organizations  must  support  their  request  for 
sponsorship  under  the  general  NS/^  criteria 
stated  above. 

The  FBIIC  agencies  may  contact  those 
organizations  that  clearly  qualify  under  these 
criteria  and  inform  them  of  the  availability  of 
GETS  Sponsorship.'* 

Individuals  being  nominated  for  GETS 
usage  should  be  limited  to  those  individuals 


who  play  critical  roles  in  the  organization's 
business  continuity  or  crisis  response 
management  structure. 

Board  of  Governors  of  the  Federal  Reserve 
System 

Request  for  GETS  Sponsorship 

Upon  reviewing  the  Government 
Emergency  Telecommunications  Service 
(GETS)  information  provided  and  based  on 
our  emergency  telecommunications 
requirements,  our  organization  requests 
Financial  and  Banking  Information 
Infrastructure  Committee  sponsorship  to  the 
GETS  program  for  the  following 
individual(s): 


Name  of  Organization: 


Name  and  Title  of  Individual 


Critical  Rote 


Citizenship 


1. 
2. 


3. 

4. 
5. 
6. 
7. 
8. 
9. 
10. 


We  acknowledge  that  our  organization: 

(1)  May  not  reference  the  GETS  card  in  our 
marketing  activities  or  for  other  competitive 
advantage  purposes. 

(2)  Must  establish  a  GETS  Point  of  Contact 
(POC)  for  administering  GETS  and  to  ensure 
accountability  for  each  card  issued  to  it. 

(3)  Will  withdraw  the  GETS  card  from  any 
individual  that  no  longer  fulfills  the 
designated  role  or  function  that  meets  the 
criteria. 

(4)  Must  establish  a  billing  contact  for 
payment  of  bills  for  GETS  usage.  We 
understand  that  upon  approval  of  this 
request,  we  will  be  provided  a  letter  notifying 
us  of  the  sponsorship  and  requesting  that  we 
establish  a  Billing  Account  with  a  Program 
Designator  Code  (PDC)  for  billing  and 
payment  of  our  GETS  calls. '^ 

We  further  understand  that  cards  issued 
under  this  sponsorship  program  may  be 
cancelled  at  the  discretion  of  the  National 
Communications  System  or  the  Federal 
Reserve  Board. 


GFTS  Point  of  Contact 

Name:     

Title: 


Mail  Address: 

Phone: 

FAX:   

E-Mail: 


■*  In  its  role  as  a  payments  system  operator,  the 
Federal  Reserve  has  traditionally  sponsored 
significant  participants  in  the  payments  system  for 
NCS  services.  The  Federal  Reserve  therefore  intends 
to  contact  those  organizations  that  clearly  qualify 


Please  fax  this  request  to  (202)  872-7574  to 
the  attention  of  Edna  Jacobs. 

'Please  note  that  other  FBIIC  agencies 
members  have  a  sponsorship  application  for 
their  institutions. 

IFR  Doc.  02-30969  Filed  12-6-02;  8:45  am) 

BHiJNG  COOC  S210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  2  p.m.  (EST).  December 
16. 2002 

under  the  criteria  and  ask  them  to  provide  the 
names  of  individuals  who  should  receive  GETS 
cards.  The  Federal  Reserve  will  notify  the  other 
FBUC  agencies  of  institutions  they  have  contacted. 


PLACE:  4th  Floor.  Conference  Room. 
1250  H  Street.  NW..  Washington.  DC 

STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Parts  Open 
to  the  Public 

1.  Discussion  of  the  minutes  of  the 
November  18.  2002.  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director  (including 
Legislation  and  New  System 
Development). 

3.  Review  of  the  Labor  Department's 
Executive  Summary  of  its  FY  2002  audit 
program. 


■^  While  there  is  no  subscription  fee,  GETS  calls 
are  billed  at  the  rate  of  $0.15  per  minute  for  calls 
within  the  United  States,  Mexico,  and  most  of  the 
Caribbean.  International  calls  are  billed  at 
commercial  rates. 
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Parts  Closed  to  the  Public 

1.  Discussion  of  litigation. 

2.  Discussion  of  personnel  matters. 
CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Thomas  J.  Trabucco.  Director.  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  December  4,  2002. 
David  L.  Hutner, 

Secretary  to  the  Board,  Federal  Retirement 

Thrift  Investment  Board. 

[PR  Doc.  02-31117  Filed  12-4-02;  4:28  pm] 

BILUNQ  CODE  S780-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstralion 
[Docket  No.  02P-0462] 

Food  Labeling:  Nutrient  Content 
Claims;  Implied  Nutrient  Content  Claim 
in  the  Brand  Name  CARBOUTE; 
Availability  of  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comment  of  a  petition 
submitted  by  Carbolite  Foods.  Inc.  (the 
petitioner),  for  the  use  of  an  implied 
nutrient  content  claim  in  their  brand 
name  CARBOLITE. 
DATES:  Submit  written  or  electronic 
comments  on  the  petition  by  January  8, 
2003. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/doclcets/ecomments.  The 
petition  is  available  for  review  at  the 
Dockets  Management  Branch  or 
electronically  on  the  agency's  Web  site 
I    at  http://www.fda.gov/ohrms/dockets. 
You  also  may  request  a  copy  of  the 
petition  from  the  Dockets  Management 
Branch. 

FOR  FURTHER  WFORMATKNI  CONTACT. 
Constance  Henry,  Office  of  Nutritional 
Products.  Labeling  and  Dietary 
Supplements,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-830),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park',  MD, 
20740-3835.  301^36-1450. 
SUPPLEMENTARY  UiFORMATKW: 

I.  Background 

t        Section  403(r)(4)(A)(iii)  of  the  Federal 
'     Food,  Drug  and  Cosmetic  Act  (the  act) 
1     (21  U.S.C.  343(r)(4)(A)(iii)).  provides 


that  any  person  may  petition  the 
Secretary  of  Health  and  Human  Services 
(and  by  delegation  FDA)  for  permission 
to  use  an  implied  claim  characterizing 
the  level  of  a  nutrient  (nutrient  content 
claim)  in  a  brand  name.  Under 
§  101.69(o)(3)  (21  CFR  101.69(o)(3)). 
FDA  will  publish  a  notice  of  the  petition 
in  the  Federal  Register  annoimcing  its 
availability  to  the  public  and  seeidng 
comment  on  the  petition.  Within  100 
days  of  the  date  of  receipt  of  a  petition 
accepted  for  review,  FDA  will  notify  the 
petitioner  by  letter  of  its  decision  to:  (1) 
Grant  the  petitioner  permission  to  use 
the  proposed  brand  name,  if  such  use  is 
not  misleading,  specifying  any 
conditions  or  limitations  on  such  use,  or 
(2)  deny  the  petition,  stating  the  reasons 
for  the  denial. 

FDA  must  grant  the  petition  if  it  finds 
that  the  petitioned  claim  is  not 
misleading  and  is  consistent  with  terms 
defined  by  regulation  under  section 
403(r){2)(A)(i)  of  the  act.  If  FDA  fails  to 
notify  the  petitioner  of  its  decision  to 
grant  or  deny  the  petition  within  the 
100-day  period,  the  petition  shall  be 
considered  to  be  granted.  We  have 
determined  this  100-day  deadline  to  be 
January  15,  2003. 

n.  Nutrient  Content  Claim  in  a  Brand 
Name  Petition 

Carbolite  Foods.  Inc..  submitted  a 
petition  to  FDA  on  October  7,  2002, 
under  section  403(r)(4)(A)(iii)  of  the  act 
(§  101.69(o))  seeidng  permission  to  use 
its  brand  name  CARBOLITE  as  an 
implied  nutrient  content  claim  in  a 
brand  name. 

In  accordance  with  §  101.69(o). 
Carbolite's  petition  for  a  nutrient 
content  clahn  in  a  brand  name  must 
identify  the  implied  nutrient  content 
claim  for  CARBOLITE,  the  nutrient  the 
claim  is  intended  to  characterize  (sugar). 
the  corresponding  term  for 
characterizing  the  level  of  such  nutrient 
as  defined  by  a  regvdation  under  section 
403(r)(2)(A)(i)  of  the  act  ("zero  sugar" 
(also  referred  to  as  "sugar  fi»e"  and 
defined  in  21  CFR  101.60(c)(1))  and 
"reduced  sugar"  (defined  in  21  CFR 
101.60(c)(5))).  and  the  brand  name  of 
which  the  implied  claim  is  intended  to 
be  a  part— CARBOLITE.  The  petition 
states  that  the  petitioner  seeks 
permission  "to  use  the  company  brand 
name  'CARBOUTE*  for  its  line  of  'zero 
sugar'  and  'reduced  sugar'  food 
products." 

m.  Comments 

You  may  submit  written  or  electronic 
comments  to  the  Dockets  Management 
Branch  (see  ADDRESSES).  Groups  or 
organizations  must  submit  two  copies  of 
any  mailed  comments.  Individuals  may 


submit  one  copy  of  their  comments. 
Submit  only  one  Qopy  of  your  comment 
if  submitting  an  electronic  comment. 
Identify  your  written  or  electronic 
comments  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  December  3.  2002. 
Margaret  M  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  02-31067  Filed  12-4-02;  3:17  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Researdi; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wotdd  constitute  a  clearly  tinwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel. 
NRSA  Individual  Predoctoral  Fellowship  and 
Career  Development  Award  Applications. 

Date:  December  3,  2002. 

Time:  10:30  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  ^'ant 
applications. 

Place:  1  Democracy  Plaza,  Democracy  1, 
6701  Democracy.  710,  Bethesda,  MD  20892- 
4870.  (Telephone  Conference  Call). 

Contact  Person:  John  E.  Richters.  PhD. 
Scientific  Review  Administrator,  Office  of 
Review,  Division  of  Extramural  Activities. 
National  Institute  of  Nursing  Research. 
National  Institutes  of  Health.  6701 
Democracy  Blvd..  Room  715,  Bethesda,  MD 
20817,  (301)  594-5971,  jrichters@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research. 
National  Institutes  of  Health.  HHS) 
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Dated:  November  29.  2002. 
UVenM  Y.  Stringficid.    . 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-30955  Filed  12-6-02;  8:45  ami 
■MJJNQ  COM  414S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutae  of  Health 

National  Inatttuta  on  Drug  AlMjaa; 
Notica  of  Cioaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552(b)(c)(4)  and  552b(c)(6).  Title  5 
U.S.C.  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
conceining  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  Program 
Project. 

Date:  December  17.  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street.  Arlington.  VA 
22202. 

Cor}tact  Person:  Mark  R.  Green.  Phd.  Chief. 
CEASRB.  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse.  National 
Institutes  of  Health.  DHHS.  Room  3158.  MSC 
9547.  6001  Executive  Boulevard.  Bethesda. 
MD  20892-9547.  (301)  435-1431. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training:  93.279.  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHS) 

Dated:  November  29.  2002. 
LaVOTM  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-30957  Filed  12-6-02;  8:45  am) 

■UJNQ  COOK  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Healtti 

National  Inatitute  of  Diat)etes  and 
Digaative  and  Kidney  Diseaaea;  Notice 
of  Cioaad  Meetlnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  v«rith  the  provision 
is  set  forth  in  sections  552b(c)(4)  and 
552b{c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Organ 
Transplantation  in  Animals  and  Man. 

Date:  December  18.  2002. 

Time:  8  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  gr^it 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Boulevard.  Bethesda.  MD  20817. 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch.  DEA.  NIDDK.  Room  754. 
6707  [)emocracy  Boulevard.  National 
Institutes  of  Health.  Bethesda.  MD  20892- 
6600.  (301)  594-7799.  ls38z®nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Islet 
Transplantation  Tolerance. 

Date:  December  20.  2002. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Boulevard.  Bethesda.  MD  20817. 

Contact  Person:  Lakshmanan  Sankaran. 
PhD,  Scientific  Review  Administrator, 
Review  Branch.  DEA.  NIDDK.  Room  754. 
6707  Democracy  Boulevard.  National 
Institutes  of  Health.  Bethesda.  MD  20892- 
6600.  (301)  594-7799.  Is38z@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS). 

Dated:  November  29.  2002. 
LaVenw  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  02-30958  Filed  12-6-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  of  Health 

Canter  for  Scientific  Review;  Notice  of 
Cloaed  Meetlnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Parkinson's 
Disease  and  Stem  Cells. 

Date:  December  4.  2002. 

Time:  10:30  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Sherry  L.  Stuesse,  PhD, 
Scientific  Review  Administrator.  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5188.  MSC  7846.  Bethesda.  MD  20892. 
301-435-1 785.  stuesses@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Basic  and 
Clinical  Studies  of  Anterior  Eye  Diseases. 

Date:  December  11.  2002. 

Ti'jTie;  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Mary  Custer,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  7850.  Bethesda,  MD  20892.  (301)  435- 
1164.  custerm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imfKjsed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Structure 
and  Function  of  Developmental  Regulators  in 
the  Nervous  System. 

Date:  December  19,  2002. 

Time:  10  a.m.  to  1 1 :30  a.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Gillian  Einstein,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5198, 
MSC  7850.  Bethesda,  MD  20817.  (301)  435- 
4433.  einsteig@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  29.  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  02-30956  Filed  12-6-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

Proapectlve  Grant  of  Exclualve 
LIcenaa:  "Coil  for  Tranacranial 
Magnetic  Stimulation" 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SIMIMARY:  This  is  a  public  notice,  in 
accordance  with  35  U.S.C.  209(c)(1)  and 
37  CFR  404.7{a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
inventions  embodied  in: 
Employee  Invention  Report  E-223-00/0, 
"Coil  for  Magnetic  Stimulation," 
per  Application  No.  PCT/USOl/ 
50737  by  Zangen  et  al. 
to  BrainGate,  Inc.,  having  a  place  of 
business  at  25883  Goose  Neck  Rd.  Royal 
Oak,  MD  21662. 

The  United  States  of  America  is  the 
assignee  to  the  patent  rights  of  these 
inventions. 

The  contemplated  exclusive  license 
may  be  restricted  to  the  fields  of 
Transcranial  Magnetic  Stimulation 
(TMS)  therapies  and  apparatus. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  that  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
February  7..  2003,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Dale  D.  Berkley.  Ph.D..  J.D. 


Technology  Licensing  Specialist.  Office 
of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  435- 
5019;  Facsimile:  (301)  402-0220;  E-mail: 
berkleyd@od.nih.gov.  A  signed 
confidential  disclosure  agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

SUPPLEMENTARY  MFORUATION:  The 

invention  is  a  magnetic  stimulator  that 
is  placed  in  contact  with  the  head  of  a 
subject  to  magnetically  stimulate  the 
brain.  The  device  has  applications  in 
the  treatment  of  cardiovascular  or 
neurophysiological  conditions,  and  may 
be  of  particular  utility  in  the  treatment 
of  disorders  associated  with  deep 
regions  of  the  brain,  such  as  drug 
addiction  and  depression.  The  imique 
coil  shape  of  the  stimulator  i&  iesigned 
to  target  the  nucleus  accimibens,  a 
region  deep  within  the  brain  associated 
with  the  biological  mechanism 
underlying  drug  abuse.  Deep  regions  of 
the  brain  are  also  implicated  in 
depressive  disorders,  and  this  coil  is 
likely  to  offer  an  improvement  in  the 
transcranial  magnetic  stimulation 
therapy  currently  being  tested  for 
treatment  of  depression. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  £rom  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argviment  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  an9,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  November  29,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc.  02-30959  Filed  12-5-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Put>llc  Health  Sarvica 

The  National  Toxicology  Program 
(NTP)  Center  for  ttie  Evaluation  of 
Riaica  to  Human  Reproduction 
(CERHR):  Availability  of  Draft  Expert 
Panel  ftoporta  on  Ethylene  Glycol  and 
Propylene  Glycol,  Requeat  for  Public 
Comment,  and  Expert  Panel  lAeeting 
Planned 

SoiTunaTy:  The  NTP  CERHR 
announces: 

1.  The  availability  of  the  draft  expert 
panel  reports  on  ethylene  glycol  and 
propylene  glycol  and  solicits  written 
public  comments  on  the  reports  January 
23.  2003. 

2.  An  expert  panel  meeting  on 
February  11-13,  2003,  at  the  Holiday 
Iim  Old  Town  Select,  Alexandria. 
Virginia  and  invites  the  public  to 
present  oral  comments  at  this  meeting. 

Questions  about  the  draft  expert  panel 
reports,  submission  of  public  comments, 
and  the  expert  panel  meeting  should  be 
directed  to  Dr.  Michael  Shelby,  CERHR 
director  (contact  information  below). 

Draft  Expert  Panel  Reports  on  Ethylene 
Glycol  and  Propylene  Glycol  Available 

The  CERHR  aimounces  the 
availability  of  draft  expert  panel  reports 
on  ethylene  glycol  (CASRN  107-21-1) 
and  propylene  glycol  (CASRN  57-55-6). 
Most  ethylene  glycol  is  used  as  a 
chemical  intermediate  in  the  production 
of  polyester  compounds.  There  is 
widespread  public  exposure  to  ethylene 
glycol  due  to  its  use  as  automotive 
antifi-eeze  and  as  a  de-icer  for  aircraft. 
The  toxicology  database  on  ethylene 
glycol  includes  recent  mechanistic  data 
and  occupational  exposure  information. 
Propylene  glycol,  similar  in  structure  to 
ethylene  glycol,  is  used  as  an  antifreeze 
and  de-icing  solution  and  in  various 
paints  and  coatings.  Propylene  glycol  is 
approved  for  use  in  foods,  drugs,  and 
cosmetics. 

Each  draft  expert  panel  report  has  the 
following  sections: 

1.0    Chemistry,  Use,  and  Human  Exposure 
2.0    General  Toxicological  and  Biological 

Effects 
3.0    Developmental  Toxicity  Data 
4.0    Reproductive  Toxicity  Data 
5.0    Summary.  Conclusions,  and  Critical 

Data  Needs  (to  be  written  at  expert  panel 

meeting) 

Sections  1-4  will  be  available  to  the 
public  by  December  4,  2003,  and  can  be 
obtained  electronically  on  the  CERHR 
web  site  (http://cedir.niehs.nih.gov)  or 
in  hard  copy  by  contacting  Dr.  Michael 
Shelby,  Director  CERHR  (NIEHS.  79 
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T.W.  Alexander  Drive.  Building  4401, 
Room  103,  P.O.  Box  12233,  MD  EC-32, 
Research  Triangle  Park.  NC  27709. 
telephone:  (919)  541-3455:  facsimile: 
(919)  316-4511:  shelbyeniehs.nih.gov). 

Request  for  Written  Comments  on  Draft 
Expert  Panel  Reports 

The  CERHR  invites  written  public 
comments  on  sections  1-4  of  the  draft 
expert  panel  reports  on  ethylene  glycol 
and  propylene  glycol.  Comments  can  be 
submitted  in  hard  copy  or  electronic 
format  and  must  be  received  by  the 
CERHR  by  January  23,  2003.  These 
comments  will  be  distributed  to  the 
expert  panel  and  CERHR  staff  for 
consideration  in  revising  the  draft 
reports  and  in  preparing  for  the  expert 
panel  meeting.  They  will  be  posted  on 
the  CERHR  website  prior  to  the  expert 
panel  meeting.  These  comments  should 
be  sent  to  Dr.  Michael  Shelby  at  the 
address  provided  above.  Persons 
submitting  written  comments  are  asked 
to  include  their  name  and  contact 
information  (affiliation,  mailing  address, 
telephone  and  facsimile  numbers,  e- 
mail.  and  sponsoring  organization,  if 
any). 

Expert  Panel  Meeting  Planned 

The  CERHR  will  hold  an  expert  panel 
meeting  February  11-13.  2002.  at  the 
Holiday  Inn  Old  Town  Select.  480  King 
Street.  Alexandria.  VA  22314 
(telephone:  703-549-6080.  facsimile: 
684-6508).  The  CERHR  will  ask  the 
expert  panel  to  review  the  scientific 
evidence  regarding  the  potential 
reproductive  and/or  developmental 
toxicity  associated  with  exposure  to 
ethylene  glycol  and  to  propylene  glycol. 
The  expert  panel  will  review  and  revise 
the  draft  expert  panel  reports  and  reach 
conclusions  regarding  whether  exposure 
to  ethylene  glycol  or  propylene  glycol  is 
a  hazard  to  human  development  or 
reproduction.  The  expert  panel  will  also 
identify  data  gaps  and  research  needs. 

This  meeting  is  open  to  the  public 
and  attendance  is  limited  only  by  the 
available  meeting  room  space.  The 
meeting  will  begin  at  8:30  a.m.  each 
day.  On  February  11  and  12  it  is 
anticipated  that  a  lunch  break  will  occur 
from  noon-1  p.m.  and  that  the  meeting 
will  adjourn  5-6  p.m.  The  meeting  is 
expected  to  adjourn  by  noon  on 
February  13;  however,  adjoununent  may 
occur  earlier  or  later  depending  upon 
the  time  needed  by  the  expert  panel  to 
complete  its  work.  Anticipated  agenda 
topics  for  each  day  are  listed  below. 
Following  the  expert  panel  meeting  and 
completion  of  the  expert  panel  reports, 
the  CERHR  will  post  the  reports  on  its 
website  and  solicit  public  comment 
through  a  Federal  Register  notice. 


Preliminary  Meeting  Agenda 
February  11.  2003 

Opening  remarks  (8:30  a.m.). 

Oral  public  comments  (7  min  per 
speaker:  one  representative  per  group, 
see  below). 

Review  of  sections  1—4  of  the  draft 
expert  panel  reports  on  ethylene  glycol 
and  propylene  glycol. 

Discussion  ofsection  5.0  summary, 
conclusions,  and  critical  data  needs. 

February  12,2002 

Discussion  of  section  5.0  summary, 
conclusions,  and  critical  data  needs 
(8:30  a.m.). 

Preparation  of  draft  summaries  and 
conclusion  statements. 

February  13.  2003 

Presentation,  discussion  of,  and 
agreement  on  summaries  and 
conclusions  (8:30  a.m.). 

Closing  comments. 

Oral  Public  Comments  Welcome  at 
Expert  Panel  Meeting 

Time  is  set-aside  on  February  11, 
2003,  for  the  presentation  of  oral  public 
comments  at  the  expert  panel  meeting. 
To  facilitate  planning,  those  persons 
wishing  to  make  oral  public  comments 
are  asked  to  contact  Dr.  Shelby  by 
January  31.  2003  (contact  information 
provided  above).  Seven  minutes  will  be 
available  for  each  speaker  (one  speaker 
per  organization).  When  registering  to 
comment  orally,  please  provide  your 
name,  affiliation,  mailing  address, 
telephone  and  facsimile  numbers,  e- 
mail  and  sponsoring  organization  (if 
any).  If  possible,  also  send  a  copy  of  the 
statement  or  talking  points  to  Dr.  Shelby 
by  February  3.  2003.  This  information 
will  be  provided  to  the  expert  panel  to 
assist  them  in  identifying  issues  for 
discussion  and  will  be  noted  in  the 
meeting  record.  Registration  for 
presentation  of  oral  comments  will  also 
be  available  at  the  meeting  on  February 
11.  2003  (7:30-8:30  a.m.).  Those  persons 
registering  at  th^  meeting  are  asked  to 
bring  20  copies  of  their  statement  or 
talking  points. 

In  lieu  of  making  an  oral  presentation 
at  the  meeting,  the  public  is  invited  to 
submit  a  written  statement  to  CERHR  by 
February  3,  2003.  This  statement  will  be 
distributed  to  CERHR  staff  and  the 
expert  panel,  noted  in  the  meeting 
record,  and  posted  on  the  CERHR 
website. 

Ethylene  Glycol  and  Propylene  Expert 
Panel 

The  CERHR  will  convene  an  expert 
panel  of  independent  scientists  whose 
members  were  selected  for  their 


scientific  exfrartise  in  reproductive  and/ 
or  developmental  toxicology  and  other 
areas  of  science  relevant  for  this  review. 

Expert  Panel  Members  and  Affiliation 

Elaine  Faustman,  PhD,  DABT  Chair)— 

University  of  Washington,  Seattle, 

WA 
Cynthia  F.  Bearer,  MD,  PhD— Rainbow 

Babies  &  Children's  Hospital, 

Cleveland.  OH 
John  M.  DeSesso,  PhD— Mitretek 

Systems.  Falls  Church,  VA 
Bruce  A.  Fowler.  PhD —  Agency  for 

Toxic  Substances  Diseases  Registry, 

Atlanta,  GA 
Gary  L.  Ginsberg,  PhD — Connecticut 

Department  of  Public  Health, 

Hartford,  CT 
Deborah  K.  Hansen,  PhD — National 

Center  for  Toxicological  Research, 

Jefferson,  AR 
Cynthia  J.  Hines,  MS — National  Institute 

for  Occupational  Safety  and  Health, 

Cincinnati,  OH 
Ronald  N.  Hines.  PhD— Medical  College 

of  Wisconsin,  Milwaukee,  WI 
Ken  Portier,  PhD — University  of  Florida, 

Gainesville,  FL 
Karl  K.  Rozman,  PhD — University  of 

Kansas  Medical  Center,  Kansas  City, 

KS 
John  A.  Thomas,  PhD — University  of 

Texas,  San  Antonio,  TX 

Background  Information  About  the 
CERHR 

The  NTP  established  the  NTP  CERHR 
in  June  1998  (63  FR  68782.  December 
14.  1998).  The  CERHR  is  a  publicly 
accessible  resource  for  information 
about  adverse  reproductive  and/or 
developmental  health  effects  associated 
with  exposure  to  environmental  and/or 
occupational  exposures.  Expert  panels 
conduct  scientific  evaluations  of  agents 
selected  by  the  CERHR  in  public 
forums. 

The  CERHR  invites  the  nomination  of 
agents  for  review  or  scientists  for  its 
expert  registry.  Information  about 
CERHR  and  the  nomination  process  can 
be  obtained  firom  its  homepage  (http:// 
cerhr.niehs.nih.gov)  or  by  contacting  Dr. 
Shelby  (contact  information  provided 
above).  The  CERHR  selects  chemicals 
for  evaluation  based  upon  several 
factors  including  production  volume, 
extent  of  human  exposure,  public 
concern,  and  published  evidence  of 
reproductive  or  developmental  toxicity. 

CERHR  follows  a  formal,  multi-step 
process  for  review  and  evaluation  of 
selected  chemicals.  The  formal 
evaluation  process  was  published  in  the 
Federal  Register  notice  July  16.  2001 
(66  FR  37047-48)  and  is  available  on  the 
CERHR  website  under  "About  CERHR" 
or  in  printed  copy  from  the  CERHR. 
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Dated:  November  18.  2002. 
Samuel  H.  Wilson, 
Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 
(FR  Doc.  02-30960  Filed  12-6-02:  8:45  am] 
BNJJNG  CODE  4140-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availabiiity  of  the  Recovery  Plan  for 
the  Bruneau  Hot  Sprlngsnail 
{Pyrgulopsis  bruneauensis) 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
(Service)  announces  the  availability  of 
the  final  recovery  plan  for  the  Bruneau 
hot  springsnail  (Pyrgulopsis 
bruneauensis;  springsnail).  This 
endangered  freshwater  snail  is  a 
member  of  the  family  Hydrobiidae  and 
occurs  in  a  5-mile  reach  of  the  Bruneau 
River  and  the  lower  one-third  of  Hot 
Creek  in  Chvyhee  County,  Idaho. 
ADDRESSES:  Recovery  plans  that  have 
been  approved  by  the  U.S.  Fish  and 
Wildlife  Service  are  available  on  the 
World  Wide  Web  at:  http:// 
www.rl  .fws.gov/ecoservices/ 
endangered /recovery /default. htm.  In 
addition,  recovery  plans  for  the 
springsnail  may  eilso  be  obtained  from: 
Fish  and  Wildlife  Reference  Service, 
5430  Grosvenor  Lane.  Suite  110. 
Bethesda.  Maryland  20814,  301-429- 
6403  or  800-582-3421.  The  fee  for  the 
plan  varies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Lysne  or  Jeri  Wood,  U.S.  Fish 
and  Wildlife  Service,  Snake  River  Fish 
and  Wildlife  Office.  1387  S.  Vinnell 
Way,  Boise,  Idaho  83709  (telephone; 
208-378-5243). 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  the  species'  ecosystem 
is  restored  and/or  threats  to  the  species 
are  removed  so  that  self-sustaining  and 
self-regulating  populations  of  the 
species  can  be  supported  as  persistent 
members  of  native  biotic  communities. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  the  time  and 
cost  associated  with  implementing  the 
measures  needed  for  recovery. 


The  Endangered  Species  Act  (Act)  (16 
U.S.C.  1531  et  seq.),  requires  the 
development  of  recovery  plans  for  listed 
species  imless  such  a  plan  would  not 
promote  the  conservation  of  a  particular 
species.  Section  4(f)  of  the  Act  requires 
that  during  recovery  plan  development, 
the  Service  provide  public  notice  and  an 
opportunity  for  public  review  and 
comment.  Information  presented  during 
the  public  comment  period  has  been 
considered  in  the  preparation  of  this 
final  recovery  plan,  and  is  summarized 
in  an  appendix  to  the  recovery  plan. 
The  Service  will  forward  substantive 
comments  regarding  recovery  plan 
implementation  to  appropriate  Federal 
or  other  entities  so  that  tbey  can  take 
these  comments  into  accoimt  during  the 
course  of  implementing  recovery 
actions. 

The  springsnail  was  listed  as 
endangered  on  Jime  17. 1998  (FR  63 
32981).  This  freshwater,  aquatic  snail 
exists  only  in  an  approximately  5-mile 
reach  of  the  Bruneau  River  and  its 
tributary,  Hot  Creek,  in  southwestern 
Idaho.  The  springsnail  inhabits  flowing 
geothermal  springs  and  seeps  with 
temperatures  ranging  from  15.7  to  36.9 
degrees  Celsius.  The  springsnail  is 
found  in  these  habitats  on  the  exposed 
surfaces  of  various  substrates  including 
rocks,  gravel,  sand,  mud,  and  algal 
films.  The  principal  threat  to  the 
springsnail  is  the  reduction  and/or 
elimination  of  their  geothermal  spring 
habitat  as  a  result  of  agricultural 
groundwater  withdrawals. 

The  objective  of  this  plan  is  to 
provide  a  fiamework  for  the  recovery  of 
the  springsnail  so  that  protection  by  the 
Act  is  no  longer  necessary.  Recovery  is 
contingent  upon  protecting  and 
managing  the  remaining  springsnail 
habitat  to  maintain  and  enhance  viable 
populations  of  the  springsnail. 

The  springsnail  will  be  considered  for 
reclassification  when:  (1)  Water  levels 
in  the  regional  geothermal  aquifer  have 
increased  and  stabilized  at  815  meters 
(2.674  feet)  in  elevation;  (2)  the  total 
number  of  geothermal  springs 
discharging  within  the  recovery  area  is 
200  or  more  and  are  distributed  within 
the  current  range  of  the  springsnail;  (3) 
more  than  two-thirds  of  available 
geothermal  springs  within  the  recovery 
area  are  occupied  by  stable,  mediiun  to 
high  density  populations  of  reproducing 
hot  springsnails;  and  (4)  groundwator 
levels  are  permanently  protected  against 
further  reductions  through 
implementation  of  groundwater 
management  activities. 


Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533  (f). 

Dated:  September  30.  2002. 
Anne  Badgley, 

Regional  Director,  Region  1.  U.S.  Fish  and 
Wildlife  Service. 
(FR  Doc.  02-30982  Filed  12-6-^)2;  8:45  am] 

BMJJNO  CODE  4310-S6-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 


Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  extension  to  approved 

Tribal-State  Compact. 

SUMMARY:  Under  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  Public  Law  100-497.  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs. 
Department  of  the  Interior,  through  this 
delegated  authority,  has  approved  the 
extension  agreement  to  the  class  III 
gaming  compact  between  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Reservation  and  the  State  of 
Montana. 

EFFECTIVE  DATE:  December  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington.  DC  20240. 
(202)  219-4066. 

Dated:  November  13.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-30966  Filed  12-6-02;  8:45  am] 
BIUJNQ  COOe  431(MM-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  amendment 

to  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  1 1  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
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Tribal-State  Compacts  for  the  purpose  of 
engaging  in  class  III  gaming  activities  on 
In^an  lands.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  second 
amendment  to  the  Tribal-State  Compact 
for  class  III  gaming  between  the 
Quinault  Indian  Nation  and  the  State  of 
Washington. 

EFfECnVE  DATES:  December  9,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  November  22.  2002 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  02-30968  Filed  12-6-02;  8:45  am] 
MUJNGCOOC  4310-«M-M 

DEPARTMErrr  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

ACnON:  Notice  of  Nation— State  Gaming 
Compact  taking  effect. 

summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Uw  100-^97.  25  U.S.C. 
2710.  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs. 
Department  of  the  Interior,  through  his 
delegated  authority,  is  publishing  the 
notice  that  the  Nation-State  Compact  for 
class  III  gaming  between  the  Seneca 
Nation  of  Indians  and  the  State  of  New 
York  executed  on  August  18.  2002.  is 
considered  approved.  By  the  terms  of 
IGRA.  this  compact  is  considered 
approved,  but  only  to  the  extent  the 
compact  is  consistent  with  the 
provisions  of  IGRA. 

effective  date:  December  9.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  EX:  20240. 
(202) 219-4066. 

Dated:  November  18.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  02-30967  Filed  12-6-02:  8:45  am) 

BILUNG  COOE  4310-4N-4I 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  Management 

[AZ  020-03-1610-OO-089A] 

Notice  of  Intent  To  Prepare  a  Resource 
Management  Plan  and  Environmental 
Impact  Statement  for  the  Phoenix  Field 
Office 

AGENCY:  Bureau  of  Land  Management. 
Phoenix  Field  Office. 
ACTION:  Notice  of  intent  to  prepare  a 
Resource  Management  Plan  (RMP)  and 
Environmental  Impact  Statement  (EIS) 
for  the  Phoenix  Field  Office.  These 
lands  are  located  in  Maricopa,  Pinal, 
Pima,  and  Gila  Counties,  Arizona. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM).  Phoenix  Field 
Office  intends  to  prepare  a  RMP  for  the 
southern  portion  of  the  Phoenix  Field 
Office  (referred  to  as  Phoenix  South 
RMP)  in  association  with  the  Sonoran 
Desert  National  Monument  RMP  (notice 
published  in  the  Federal  Register  Vol. 
67.  No.  79.  20158:  Wednesday  April  24. 
2002]  with  one  associated  EIS  for  the 
two  planning  efforts.  This  planning 
activity  encompasses  approximately  1 
million  acres  of  public  land.  The  plan 
will  fulfill  the  needs  and  obligations  set 
forth  by  the  National  Environmental 
Policy  Act  (NEPA).  the  Federal  Land 
Policy  and  Management  Act  (FLPMA). 
other  laws,  regulations,  and  BLM 
management  policies.  The  BLM  will 
work  closely  with  interested  parties  to 
identify  the  management  decisions  that 
are  best  suited  to  the  needs  of  the 
public.  This  collaborative  process  will 
take  into  account  local,  regional,  and 
national  needs  and  concerns.  The  first 
phase  of  the  planning  process  is  scoping 
which  includes  the  identification  of 
issues  that  should  be  addressed  in  the 
planning  process  and  development  of 
planning  criteria. 

DATES:  The  scoping  comment  period 
commences  with  the  publication  of  this 
notice  and  will  continue  for  at  least  60 
days.  Public  meetings  will  be  held  in 
approximately  late  2002-early  2003. 
Public  notice  will  be  provided 
specifying  when  the  meetings  will  occur 
and  will  include  notification  of  when 
the  scoping  period  will  close. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  In  order 
to  ensure  local  community  participation 
and  input,  public  meeting  locations  will 
be  rotated  among  towns  in  the  planning 
area.  Towns  in  the  planning  area 
include  the  metro-Phoenix  area, 
Tonopah.  Buckeye,  Gila  Bend, 
Maricopa,  Ajo,  Sells,  Casa  Grande,  and 


Miami-Globe.  Early  participation  by  all 
those  interested  is  encouraged  and  will 
help  determine' the  future  management 
of  the  public  lands.  At  least  15  days 
public  notice  will  be  given  for  activities 
where  the  public  is  invited  to  attend. 
Written  comments  will  be  accepted 
throughout  the  planning  process. 
Meetings  and  comment  deadlines  will 
be  announced  through  the  local  news 
media,  newsletters,  and  the  BLM  Web 
site  (http://www.az.blm.gov).  In  addition 
to  the  ongoing  public  participation 
process,  formal  opportunities  for  public 
participation  will  be  provided  upon 
publication  of  the  draft  RMP/EIS. 
AOORESSES:  Phoenix  South — Sonoran 
Desert  NM  Planning,  Bureau  of  Land 
Management.  Phoenix  Field  Office, 
21605  N.  7th  Avenue,  Phoenix,  AZ 
85027;  Fax  623-580-5580.  For  further 
information  and/or  to  have  your  name 
added  to  our  mailing  list,  contact  the 
Phoenix  Field  Office,  Telephone  623- 
580-5500. 

SUPPLEMENTARY  INFORMATION:  The 
planning  area  is  generally  boimded  by: 
Interstate  10  and  Highway  60  on  the 
north,  the  Maricopa- Yimia  Coimty  line 
on  the  west,  the  U.S.-Mexican  border  on 
the  south,  and  the  eastern  Phoenix  Field 
Office  boundary  on  the  east.  The       • 
resulting  Phoenix  South  RMP  will 
replace  the  Lower  Gila  South  RMP,  and 
parts  of  the  Lower  Gila  North  MFP  and 
the  Phoenix  RMP.  Preliminary  issues 
and  management  concerns  have  been 
identified  by  BLM  personnel,  other 
agencies,  and  in  meetings  with 
individuals  and  user  groups.  They 
represent  the  BLM's  knowledge  to  date 
on  the  existing  issues  and  concerns  with 
current  management.  Additional  issues 
and  modifications  to  known  issues  will 
be  identified  during  public  scoping.  The 
major  issues  that  will  be  addressed  in 
the  plan  effort  include,  but  are  not 
limited  to,  management  of  public  land 
resources  including  natural  resource 
management;  cultural  resource 
management  and  protection;  recreation/ 
visitor  use  and  safety;  access  and 
transportation  on  the  public  lands; 
location  and  management  of  utility 
corridors;  management  of  grazing, 
mining,  mineral  materials,  and  other 
uses;  and  integration  of  public  land 
management,  local  community,  tribal, 
and  other  agency  needs  and  plans. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action:  or 

3.  Issues  beyond  the  scope  of  this 
plan. 
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Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase.  An 
interdisciplinary  approach  will  be  used 
to  develop  the  plan  in  order  to  consider 
the  variety  of  resource  issues  and 
concerns  identified.  Disciplines 
involved  in  the  planning  process  will 
include  rangeland,  minerals  and 
geology,  outdoor  recreation, 
archaeology,  wildlife,  wilderness,  lands 
and  realty,  hydrology,  soils,  sociology, 
and  economics.  Where  necessary, 
outside  expertise  may  be  used. 

Mervin  G.  Boyd, 

Acting  Manager.  Phoenix  Field  Office. 

IFR  Doc.  02-30992  Filed  12-6-02;  8:45  am] 

BHJJNO  COM  4310-3a-^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-aiO-1820-AE] 

Notice  of  Public  Meeting:  Northeast 
Califomla  Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  public  meeting. 


Northwest  Nevada.  At  this  meeting, 
agenda  topics  will  include  an  update  on 
wild  horse  and  burro  management, 
council  involvement  development  of 
new  BLM  land  use  plans  and  an  update 
on  development  of  a  juniper 
management  strategy.  The  council  will 
also  hear  status  reports  from  the 
managers  of  the  BLM's  Alturas,  Eagle 
Lake  and  Surprise  field  offices. 

All  meetings  are  open  to  the  public. 
Members  of  die  public  may  present 
written  comments  to  the  council.  Each 
formal  council  meeting  will  have  time 
allocated  for  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  speak,  and  the  time 
available,  the  time  for  individual 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  and  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated:  December  2.  2002. 
Joseph  J.  Fontana, 

Public  Affairs  Officer. 

(FR  Doc.  02-30961  Filed  12-6-02;  8:45  am] 

HLUNQ  COOE  4310-40-^ 


summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  and  the  Federal 
Advisory  Committee  Act  of  1972 
(FACA),  the  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Northeast  California  Resource 
Advisory  Council  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  be  held  " 
Thursday  and  Friday,  Jan.  9  and  10, 
2003,  in  the  Conference  Room  of  the 
Bureau  of  Land  Management's  Eagle 
Lake  Field  Office,  2950  Riverside  Dr., 
Susanville.  California.  On  Oct.  9,  the 
meeting  begins  at  1  p.m.  On  Oct.  10,  the 
council  will  convene  at  8  a.m.  Time  for 
public  comments  has  been  set  aside  for 
10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Burke,  Field  Manager.  BLM  Alturas 
Field  Office,  708  West  12th  St.,  Alturas, 
CA,  (530)  233-4666;  or  BLM  Public 
A^irs  Officer  Joseph  J.  Fontana, 
telephone  (530)  252-5332. 
SUPPl^MENTARY  INFORMATION:  The  15- 
member  coimcil  advises  the  Secretary  of 
the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Northeast  California  and 


Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated 
October  16. 1931,  which  withdrew  land 
for  the  Bureau  of  Reclamation's 
Colorado  River  Storage  and  Survey 
Projects,  is  hereby  revoked  insofar  as  it 
aHects  the  following  described  land: 

Sao  Bernardino  Meridian 

T  9  S    R  21  E. 
sec.  is!  SV2SWV4SWV«NEV4SWV4. 
SEV«SEV4SEV«NWV«SWV4. 
EV2EV2NEV«SWV«  SWV4.  NV2SEV4SWV4, 
NWV4SWV4SE  V4SWV4 , 
NV2NEV«SWV4SEV4SW'/4. 
SWV4NEV4SWV4SEV4SWV4,  and 
NV2N'/2SEV4SEV4SWV4. 

The  area  described  contains  31.25 
acres  in  Imperial  County. 

2.  The  land  described  in  Paragraph  1 
is  hereby  made  available  for  conveyance 
under  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C. 
869  (1994). 

Dated:  November  20.  2002. 
Rebecca  W.  Wataon, 
Assistant  Secretary — Land  and  Minerals 
Management. 

(FR  Doc.  02-30989  Filed  12-6-02;  8:45  am) 
■aiMQ  CODC  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-670-1 430-01;  AZA  12865/CAAZRI 
•06106] 

Public  Land  Order  No.  7547;  Partial 
Revocation  of  Secretarial  Order  Dated 
October  16, 1931;  Califomia 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  partially  revokes  a 
Secretarial  Order  dated  October  16, 
1931,  insofar  as  it  affects  31.25  acres  of 
land  withdrawn  for  the  Bureau  of 
Reclamation's  Colorado  River  Storage 
and  Survey  Projects.  This  order  makes 
the  land  available  for  conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
EFFECTIVE  DATE:  December  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Gary,  BLM  Califomia  State  Office, 
2800  Cottage  Way,  Sacramento, 
Califomia  95825-1888,  916-978-4677. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Reclamation  no  longer  needs 
the  land  and  concurs  with  the  partial 
revocation. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-O30-1430-ET;  COC-28504] 

Public  Land  Order  No.  7548;  Partial 
Revocation  of  Executh^e  Order  No. 
5672;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  partially  revokes 
an  Executive  Order  which  withdrew 
lands  in  Colorado  and  Wyoming  for 
Public  Water  Reserve  No.  143.  This 
order  only  affects  lands  in  Colorado  and 
opens  209.61  acres  to  the  operation  of 
the  public  land  laws  and  to 
nonmetalliferous  location  and  entry 
under  the  United  States  mining  laws. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing  and  to 
metalliferous  mining. 
EFFECTIVE  DATE:  January  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Stieet. 
Lakewood,  Colorado  80215,  303-239- 
3706. 

SUPPLEMENTARY  INFORMATION:  The  lands 
do  not  contain  a  water  source  and  one 
of  the  parcels  has  been  identified  for 
disposal. 
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Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  5672,  dated 
August  3, 1931.  which  withdrew  lands 
for  Public  Water  Reserve  No.  143,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Sixth  Principal  Meridian 

T.  8  N..  R.  97  W..  sec.  1.  WV2SWV4;  sec. 
2,  NV2SEV4;  sec.  29.  lots  17.  25.  26.  29. 
and  30  (previously  lots  8  and  9). 

The  areas  described  aggregate  209.61 
acres  in  Moffat  County,  Colorado. 

2.  At  9  a.m.  on  January  8,  2003,  the 
lands  described  in  paragraph  1  will  be 
opened  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  January 
8,  2003,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  January  8,  2003,  the 
lands  described  in  paragraph  1  will  be 
opened  to  nonmetalliferous  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  to 
nonmetalliferous  mining  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  November  20.  2002. 
Rebecca  W.  Watson. 

Assistant  Secretary — Land  and  Minerals 

Management. 

(FR  Doc.  02-30987  Filed  12-6-02:  8:45  am] 

BSJJNG  COOC  4310-JB-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managatnant 

[WY-921-1430-ET;  WYW  132601] 

Public  Land  Order  No.  7546; 
WHtidrawal  of  Public  Landa  for 
Protection  of  Sweetwater  River 
Recreational,  Scenic,  Riparian, 
Historic,  and  Wildlife  Resources; 
Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
4,943.13  acres  of  public  lands  from 
surface  entry  and  mining  for  a  period  of 
20  years  to  protect  and  preserve 
significant  recreational,  scenic,  riparian, 
historic,  and  wildlife  resources  along 
segments  of  the  Sweetwater  River.  The 
lands  are  not  available  for  mineral 
leasing  in  accordance  with  the  Bureau 
of  Land  Management  Green  River 
Resource  Management  Plan. 
EFFECTIVE  DATE:  December  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth,  BLM  Wyoming  State  Office, 
5353  N.  Yellowstone  Road,  P.O.  Box 
1828.  Cheyenne,  Wyoming  82003,  307- 
775-6124. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)),  to 
protect  and  preserve  significant 
recreational,  scenic,  riparian,  historic, 
and  wildlife  resources: 

Sixth  Principal  Meridian 

T.  28  N.,  R.  102  W.. 
Sec.  3.  lots  2.  3,  and  4,  SW'A,  W'/iSEV4. 

and  SEV4SEV4: 
Sec.  4.  lots  1  to  4.  inclusive.  NV2SWV«. 

EV2SWV4SW'/t.  SEV4SWV4.  and  SE'A; 
Sec.  5.  lot  1  and  NEV4SEV4; 
Sec.  9.  WV2NEV4.  SEV4NEV4,  ISIEV4NWV4, 

NE1/4SEV4NWV4.  and  N'^NE'ASE'A; 
Sec.  10.  SV2NEV4NEV4,  WV2NEV4, 

SEV4NEV4,  ^4WV4,  N'/^SWV4, 

NV2SEV4SWV4,  N«/iSEV4.  EV2SWV4SEV4, 

and  SEV4SEV4; 
Sec.  11,  SWV4NWV4.  NWV4SWV4, 

SWV«SEV4NWV«.  and  WV2NfEV4SWV4. 
T.  29  N..  R.  102  W.. 

Sec.  5.  lots  3  and  4.  SV2NWV4.  NV2SWV4. 

SEV4SWV4,  WV2SEV4.  and  SEV4SEV4; 
Sec.  6.  lot  1  and  SEV4NEV4; 
Sec.  8.  NE'A.  NEV4NWV4.  EV2SEV4NWV4, 

E'/iE'/zSWA.  and  SEV4; 


Sec.  9,  WV2WV2NWV4,  W'/iNWV4SWV4, 

and  SWV4SWV4; 
Sec.  17,  N>/^iNEV4.  EV2SWV4NEV4, 

SEV4NEV4,  and  NEV4SEV4; 
Sec.  27,  SWV4NEV4,  EV2SWV4. 

WV2NEV4SEV4,  and  W'/iSEV4; 
Sec.  34.  NWV«NEV4.  SV2NEV4. 

NEV4NEV«NWV4,  and  NV2SEV4: 
Sec.  35,  WV2W>/<2. 
T.  30  N.,  R.  102  W.. 
Sec.  19,  lots  I  to  4,  inclusive,  SWV4NEV4, 

SEV4NWV4,  EV2SWV4,  and  WV2SEV4; 
Sec.  30,  WV2NEV4,  WV2SEV4NEV4, 

E'/2NWV4,  EV2SWV4,  WV2NEV4SEV4, 

WV2SEV4,  and  SEV4SEV4; 
Sec.  31.  NE'A,  EV2NWV4,  E'/!NEV4SWV4. 

N>/^SEV4,  and  SE'ASE'A; 
Sec.  32,  SWV4. 

The  areas  described  aggregate  4,943.13 
acres  in  Fremont  Coxmty.       ^ 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  the  mineral 
or  vegetative  resources  other  than  imder 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order,  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  November  20.  2002. 

Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 
Management. 

(FR  Doc.  02-30986  Filed  12-6-02;  8:45  am] 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C A-360-02-1 430-EU;  CACA-42488] 

Notice  of  Realty  Action, 
Noncompetitive  Sale  of  Public  Lands 
in  Trinity  County,  California 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  Segregation  and  Sale 
of  Public  Land. 

summary:  The  following  public  lands 
have  been  found  suitable  for  direct  sale 
under  section  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C. 
1713),  at  not  less  than  the  estimated  fair 
market  value  of  $5,000.00.  The  land  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  date  of  publication  of  the 
Notice  of  Realty  Action. 
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Mount  Diablo  Meridian 

T.33N.,  R.10W.,  Section  8.  Lot  14. 
Containing  1.39  Acres  more  of  less. 

DATES:  Submit  comments  on  or  before 
January  23,  2003. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susie  Rodriguez,  Redding  Field  Office, 
355  Hemsted  Drive,  Redding,  CA. 
96002;  530-224-2142. 

The  land  described  is  hereby 
segregated  from  appropriation  tmder  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  die  date  of  publication 
of  this  notice,  whichever  occurs  first. 
This  land  is  being  offered  by  direct  sale 

to  the  sole  adjoining  land  owner,     

Charles  Capelli,  consistent  with  43  CFR 
2711.3-3{a)(5)  and  meets  the  criteria  as 
described  in  43  CFR  271Q.O-6  (c)(3)(iii). 
It  has  been  determined  that  the  subject 
parcel  contains  no  known  mineral 
values;  therefore,  mineral  interests  may 
be  conveyed  simultaneously. 
Acceptance  of  the  direct  sale  offer  will 
qualify  the  purchaser  to  make 
application  for  conveyance  of  those 
mineral  interests  not  reserved  to  the 
United  States.  The  lands  are  not  needed 
for  Federal  purposes.  Conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  patent,  when  issued,  will 
contain  certain  reservations  to  the 
United  States  and  will  be  subject  to  all 
existing  rights.  Detailed  information 
concerning  these  reservations  as  well  as 
specific  conditions  of  the  sale  are 
available  for  review  at  the  Redding  Field 
Office  Bureau  of  Land  Management,  355 
Hemsted  Dr.  Redding,  California  96002. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
vmtten  comments  regarding  the 
proposed  sale  to  Charles  M.  Schidtz, 
Field  Office  Manager,  Redding  Field 
Office,  Bureau  of  Land  Management, 
355  Hemsted  Dr.,  Redding,  CA  96002.  In 
the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  October  3,  2002. 
Charies  M.  Schultz. 
Field  Office  Manager. 
[FR  Doc.  02-30990  Filed  12-6-02;  8:45  am] 

MLUNO  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
BursMi  Of  Land  Managsment 
[NM-030-6440-6504:  NMNM104115] 

Realty  Action;  Conveyance  Of  PuMIe 
Land;  New  Mexico 

agency:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  realty  action;  airport 

conveyance  to  the  city  of  truth  or 

consequences. 

SUMMARY:  The  following  pubUc  land  in 
Sierra  County,  New  Mexico  has  been 
found  suitable  for  conveyance  to  the 
City  of  Truth  or  Consequences  for 
airport  purposes  imder  the  Act  of  May 
24, 1928,  as  amended,  and  Section  516 
of  the  Airport  and  Airway  Improvement 
Act  of  September  3, 1982. 

T.  12  S.,  R.  4  W.,  NMPM  Section  33:  WV2 
SEV«  NWV4  NWV*,  NV2  SWV4  NWV4,  NEV4 
SWV4  SWV4  NWV4,  N»/i  SEV4  SWV4  NWV4, 
SWV4  SEV4  SWV4  NWV4,  Containing 
approximately  35  acres. 

DATE$:  Comments  regarding  the 
proposed  conveyance  must  be 
submitted  on  or  before  January  23,  2003. 
ADDRESSES:  Comments  should  be  sent  to 
the  BLM,  Las  Cruces  Field  Office,  1800 
Marquess,  Las  Cruces,  New  Mexico 
88005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gilda  Fitzpatrick.  Realty  Specialist,  at 
the  address  above  or  at  (505)  524-4454. 
SUPPLEMENTARY  INFORMATION: 
Conveyance  of  the  land  is  consistent 
with  applicable  Federal  and  county  land 
use  plans  and  will  help  meet  the  needs 
of  Sierra  County  residents  for  air 
transportation. 

The  conveyance  will  contain 
reservations  to  the  United  States  for 
ditches,  canals  and  all  minerals. 
Additionally  the  conveyance  will  be 
subject  to  rights  of  record  including 
right-of-way  NMNM44852,  to  Valor 
Telecommimications  of  New  Mexico, 
LLC,  for  a  telephone  line. 

Specific  covenants  required  by  the 
Federal  Aviation  Administration  will 
also  be  included  in  the  conveyance  and 
are  available  by  contacting  the  BLM  Las 
Cruces  Field  Office. 

The  conveyance  is  consistent  with  the 
BLM  White  Sands  Resource  Area 
Management  Plan.  The  land  is  not 
required  for  any  other  Federal  purpose. 

This  notice  segregates  the  above 
described  public  land  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  application  for  airport  purposes 
and  leasing  imder  the  mineral  leasing 
laws. 


On  or  before  January  23,  2003, 
interested  parties  may  submit  coihments 
to  the  BLM,  Las  Cruces  Field  Office, 
1800  Marquess,  Las  Cruces,  New 
Mexico  88005.  In  the  absence  of  any 
objections,  the  decision  to  approve  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  Octol>er  30,  2002. 
Amy  L.  Luedera, 
Field  Manager,  Las  Cruces. 
(FR  Doc.  02-30988  Filed  12-6-02;  8:45  am] 
aaiMO  cooe  4310-vc-p 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[MT-010-1220-AD] 

Recreation  Management  Restrictions, 
etc:  Yelkmstons  County,  MT;  Firearms 
Target  Shooting  Emergency  Closurs 

AGENCY:  Bureau  of  Land  Management, 
Billings  Field  Office,  Montana  State 
Office. 

action:  Notice  of  emergency  closure  of 
firearms  target  shooting  on  certain 
public  lands  administered  by  the 
Bureau  of  Land  Management  in 
Yellowstone  County,  Montana. 

SUMMARY:  Notice  is  hereby  given  that 
certain  areas  are  closed  to  firearms 
target  shooting  from  October  1,  2002,  to 
September  30,  2003,  to  protect  public 
safety  and  natural  resources.  The  closed 
areas  are  Shepherd  Ah-Nei,  21-Mile, 
and  Acton  Ah-Nei  areas  and  are  legally 
described  as: 

That  area  of  public  lands  commonly 
referred  to  the  "Shepherd  Area,"  or 
"Shepherd  Ah  Nei"  located  at: 
T  4  N,  R  27  E,  Sec  24,  NEV4,  SVz;  Sec  25. 

all.  Sec  36,  all. 
T3N,  R27E,  Secl,all. 
T  4  N,  R  28  E.  Sec  19.  all.  Sec  20,  W>/i.  Sec 

30,  Lots  1,  2,  NV2NEV4.  Sec  31,  all 
T  3  N,  R  28  E,  Sec  6,  Lots  3.  4,  7,  8,  9, 10, 

11, 12,  EVz,  Principal  Montana  Meridian, 

and 

That  area  of  public  lands  commonly 
referred  to  the  "21-Mile  Area  "  located  north 
of  Billings  and  west  of  the  Roundup  Road. 
Highway  87  North  and  the  21  Mile  Road  at: 
T  4  N,  R  25  E,  Sec  24,  all.  Principal  Montana 

Meridian,  and 

That  area  of  public  lands  commonly 
referred  to  as  the  "Acton  Area"  or  "Acton 
Ah-Nei"  located  east  of  Broadview,  Montana 
at: 

T4N,R25E,  Sec31,E'/2. 
T  3  N,  R  25  E,  Sec  5,  all.  Sec  6,  Lots  1,  2, 

SV2,  NEV4;  Sec  7,  Lots  1,  2.  EV2  NWV4,  E'/^ 

SWV4.  EVi;  Sec  8,  all.  Sec  9,  all.  Sec  17. 

all. 
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Sec  20.  NV2  N'/2.  Principal  Montana 
Meridian,  all  in  Yellowstone  County,  in  the 
State  of  Montana. 

Closure  signs  will  be  posted  at  the 
major  entry  points  to  this  area.  Maps  of 
the  closure  and  information  may  be 
obtained  from  the  Billings  Field  Office. 
DATES:  This  closure  will  be  in  effect 
from  October  1,  2002,  to  September  30. 
2003,  unless  superceded  by  permanent 
rulemaking  action. 

Discussion  of  the  Emergency  Closure: 
This  emergency  closure  is  necessary  for 
the  management  of  actions,  activities, 
and  public  use  on  certain  public  lands 
which  may  have,  or  are  having,  adverse 
impacts  on  persons  using  public  lands, 
on  property,  and  on  resources  located 
on  public  lands  until  permanent 
management  action  can  be  taken, 
hicreasing  levels  of  public  use  are 
creating  conflicts  between  different  user 
groups.  The  subject  lands  are  utilized 
for  recreational  hiking,  horseback 
riding,  mountain  biking,  off-highway 
vehicle  use,  wildlife  observation, 
hunting,  and  target  shooting. 

While  hikers,  norseback  riders, 
mountain  bicyclists  and  other  users  can 
schedule  their  use  around  published 
hunting  seasons  for  safety  reasons,  they 
are  not  able  to  avoid  random  target 
shooting.  Local  conditions  including 
heavy  timber  and  rough  terrain  reduce 
visibility  and  increase  the  hazard  to 
other  users  from  target  shooters.  Recent 
incidents  involving  random  target 
shooting  have  resulted  in  endangerment 
and  injury  to  other  users.  In  addition, 
resoiure  damage  is  occurring  from  the 
acciunulation  of  debris  from  target 
materials.  To  reduce  the  incidence  of 
future  conflicts,  three  areas  of  public 
land  known  as  the  Acton  Area.  21-Mile 
Area,  and  Shepherd  Ah-Nei,  located 
north  of  Billings,  Montana  are  being 
closed  to  target  shooting  with  firearms. 
These  areas  will  remain  open  to  hunting 
by  licensed  hunters  during  seasons 
administered  by  the  Montana 
Department  of  Fish,  Wildlife  and  Parks. 

This  emergency  closm-e  does  not 
apply  to  other  lands,  specifically  the 
"17-Mile"  area  located  west  of  Highway 
87,  north  of  Billings,  Montana,  on  the 
Crooked  Creek  Road. 
SUPPLEMEHTARY  INFORMATION:  Under  the 
authority  of  43  CFR  9268.3(d)(l)(i)  and 
43  CFR  8364.1(a)  the  Bureau  of  Land 
Management  will  enforce  the  following 
emergency  closure  on  public  lands 
within  the  closed  area. 

Emergency  Qosure 

1 . 0    Emergency  Closure  of  Certain 
Public  Lands  to  Target  Shooting. 
The  following  is  prohibited: 
The  discharge  of  firearms  for  the 
purpose  of  target  shooting. 


(2.0)    Exceptions: 

(a)  This  regulation  does  not  apply  to 
the  hunting  of  lawful  game  by  licensed 
hunters  during  seasons  administered  by 
the  Montana  Department  of  Fish, 
Wildlife  and  Parks. 

(b)  This  regulation  does  not  apply  to 
archery  marksmanship  at  fixed  targets 
affixed  to  a  backstop  sufficient  to  stop 
and  hold  target  or  broad-head  arrows  or 
the  use  of  compressed  gas  paintball 
projectors. 

(c)  This  regulation  does  not  apply  to 
special  target  shooting  events,  which 
may  be  authorized  by  the  authorized 
officer  under  special  permit. 

Penalties:  The  authority  for  this 
closure  is  found  under  section  303(a)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C  1733 
(a)  and  43  CFR  9268.3(e)(2),  43  CFR 
8360.0-7,  and  43  CFR  8365.1-6. 
Violations  of  this  regulation  are 
punishable  by  a  fine  in  accordance  with 
the  Sentencing  Reform  Act  of  1984  (18 
U.S.C.  3551  et  seq.).  and/or 
imprisonment  not  to  exceed  12  months 
for  each  offense. 

Dated:  September  10.  2002. 
Sandra  S.  Brooks, 
Field  Office  Manager.  Billings  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  S.  Brooks,  Field  Manager,  BLM, 
Billings  Field  Office,  P.O.  Box  36800, 
5001  Siuthgate  Drive,  Billings,  MT 
50107-6800  or  call  406-896-5013. 

[FR  Doc.  02-30993  Filed  12-6-02;  8:45  am] 

BILUNG  C006  4310-SS-I> 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0113). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  "30  CFR  part  206.  Subpart  B. 
Indian  Oil  (Form  MMS-4416.  Indian 
Crude  Oil  Valuation  Report)." 

DATES:  Submit  written  comments  on  or 
before  February  7.  2003. 


ADDRESSES:  Submit  written  comments 
to  Sharron  L.  Gebhardt.  Regulatory 
Specialist.  Minerals  Management 
Service.  Minerals  Revenue  Management, 
PO  Box  25165,  MS  320B2.  Denver. 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  our  courier  address  is 
Building  85,  Room  A-614.  Denver 
Federal  Center,  Denver.  Colorado  80225. 
You  may  also  e-mail  your  comments  to 
us  at  mrm.comments@mms.gov.  Include 
the  title  of  the  information  collection 
and  the  OMB  control  number  in  the 
"Attention"  line  of  your  comment.  Also 
include  yoiu  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  we 
have  received  your  e-mail,  contact  Ms. 
Gebhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  telephone  (303) 
231-3211,  FAX  (303)  231-3385  or  e- 
mail  sharron.gebhardt@mms.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  206,  Subpart  B,  Indian 
Oil  (Form  MMS-^416,  Indian  Crude  Oil 
Valuation  Report). 

OMB  Control  Number:  1010-0113. 

Bureau  Form  Number:  Form  MMS- 
4416. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  lands  and  the  OCS, 
collecting  royalties  from  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  has  an 
Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  frt>m  Indian  beneficiaries. 
MMS  performs  the  royalty  management 
functions  and  assists  the  Secretary  in 
carrying  out  EKDI's  Indian  trust 
responsibility. 

Section  101(a)  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA),  as  amended,  requires  the 
Secretary  to  "establish  a  comprehensive 
inspection,  collection,  and  fiscal  and 
production  accounting  and  auditing 
system  to  provide  the  capability  to 
accurately  determine  oil  and  gas 
royalties,  interest,  fines,  penalties,  fees, 
deposits,  and  other  payments  owed,  and 
coUect  and  account  for  such  amounts  in 
a  timely  manner."  To  accomplish  these 
tasks  more  effectively,  MMS  published 
a  proposed  nile  in  the  Federal  Register 
on  February  12, 1998  (63  FR  7089)  and 
a  supplementary  proposed  rule  on 
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January  5,  2000  (65  FR  403).  The  rules 
proposed  add  more  certainty  to 
valuation  of  oil  produced  from  Indian 
lands  and  eliminate  any  direct  reliance 
on  posted  prices  by,  among  other 
provisions,  requiring  Indian  lessees  and 
purchasers  to  submit  certain  contract 
information  to  MMS. 

MMS  awaited  the  Solicitor  General's 
approval  of  the  appeal  in  the  Federal 
Energy  Regulatory  Commission  636  case 
regarding  duty  to  market  before 
publishing  a  final  nde.  MMS  intends  to 
publish  a  final  rule  in  Fiscal  Year  2003. 
Because  OMB  approval  of  this 
information  collection  expires  February 


28,  2003,  we  are  seeking  OMB  approval 
to  renew  these  reporting  requirements 
imtil  a  final  rule  is  published. 

Not  collecting  this  information  would 
limit  the  Secretary's  ability  to  discharge 
his/her  duties  and  may  also  result  in 
loss  of  royalty  payment .  to  the  Indian 
lessor  due  to  royalties  not  being 
collected  on  prices  received  under 
higher  priced  long-term  sales  contracts. 
^  Proprietary  information  submitted  is 
protected,  and  there  are  no  questions  of 
a  sensitive  nature  included  in  this 
information  collection. 

We  have  also  changed  the  title  of  this 
ICR  from  "Indian  Crude  Oil  Valuation 


Report  (Form  MMS-4416)"  to  "30  CFR 
part  206,  Subpart  B,  Indian  Oil  (Form 
MMS-4416.  Indian  Crude  Oil  Valuation 
Report)"  to  clarify  the  regulatory 
language  we  are  covering  under  30  CFR 
part  206. 

Frequency:  Monthly. 

Estimated  Number  and  Description  of 
Respondents:  225  payors-purchasers. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  2,362 
hours. 

The  following  chart  shows  the     

breakdown  of  the  burden  hours  by  CFR 
section  and  paragraph: 


Proposed  30  CFR  sec- 
tion 


§  206.61  (dM5) 


Reporting  requirement 


You  must  submit  Information  on  Fonn  MMS-4416  related  to  all  of 
your  crude  oil  production  from  Indian  leases.  You  must  initially 
submit  Fonn  MMS-4416  no  later  than  [insert  tfie  dale  2  months 
after  the  effective  date  of  this  njte]  and  then  by  October  31  [insert 
the  year  this  regulation  takes  effect],  and  by  October  31  of  each 
succeeding  year. 

In  addition  to  the  annual  requirement  to  file  this  form,  you  must  file 
a  new  form  each  time  you  execute  a  new  exchange  or  sales  con- 
tract involving  the  production  of  oil  from  an  Indian  lease.  How- 
ever, if  the  contract  merely  extends  the  tin>e  period  a  contract  is 
in  effect  without  changing  any  other  lemis  of  the  contract,  this  re- 
quirement to  file  does  not  apply.  All  other  purchasers  of  crude  oil 
from  designated  areas  likewise  are  subject  to  the  requirements  of 
this  paragraph  (d)(5). 


Burden  hours 
per  respor>se 


.1667 


Annual  nwn- 
ber  of  re- 
sportses 


'2.025 


2  4,050 


Annual  burden 
hours 


337.5 


'2.025 


Total 


6.075 


2,363 


'  1  350  oavor-ourchaser  agreements  or  contracts  plus  675  non-payor-purchaser  agreements  or  corrtracts.  _    ,.««ww~««e  rw 

2i^i^S^SiSe^^^greemetrts  or  contr^  per  payor  /  '^  hour  per  si5)mission  X  2  submissions  per  year  plus  675  agreements  or 
contractsaibmitted  by  non-payor-purchasers  X  '/z  hour  per  submission  X  2  submissions  per  year. 


Estimated  Aimual  Reporting  and 
Record  keeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour"  cost  burdens. 

Comments:  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB,  PRA 
section  3506(c)(2)(A)  requires  each 
agency  "*  *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
informadon  *  *  *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  informati(m  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  biuden 
on  the  respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  adso  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  record  keepers  resulting  bom  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  aimual 
operation,  maintenance,  and.  purchase 
of  service  components.  You  should « 
describe  the  methods  you  use  to 
estimate  major  cost  fectors,  including 
system  and  technology  acquisition, 
exfjected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 


1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  simmiarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request  and  the  ICR  will  also  be 
posted  on  our  Web  site  at  http://  < 

www.inrm.nims.gov/Laws_fl_D/ 
FRNotices/FRlnfColl.htm. 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/ 
FRNotices/FRJnfCoU.htm.  We  will  also 
make  copies  of  the  comments  available 
for  public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  oiu'  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  we  withhold 
their  home  address  from  the  public 
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record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaidng  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  request  that  we  withhold 
your  name  and/or  address,  state  this 
prominentfy  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lautertiach, 
(202)  208-7744. 

t)ated:  December  4.  2002. 
Lucy  Querques  Denett, 
Associate  Director  for  Minerals  Revenue 
Management. 

(FR  Doc.  02-31042  Filed  12-6-02;  8:45  am) 
aiUJNQ  COOC  43^f>-¥n-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,699] 

Liberty  Sportswear,  Inc.,  Jean 
MictUMl's  Inc..  Riverview,  Willlngboro. 
New  Jersey;  AmeiKted  Certification 
Regarding  Eligibility  To  Apply  for 
Wortor  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  26,  2002.  applicable  to  workers 
of  Liberty  Sportswear.  Inc.,  a  Division  of 
Jean  Michael's  Inc.  located  in 
Willingboro.  New  Jersey.  The  notice  was 
published  in  the  Federal  Register  on 
September  10.  2002  (FR  67  57456). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  women's  skirts.  New  information 
shows  that  workers  of  Riverview,  under 
the  same  Liberty  Sportswear  umbrella 
were  inadvertently  excluded  frt)m  the 
certification.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Riverview. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Liberty  Sportswear,  Inc..  Willingboro, 
New  Jersey,  who  were  adversely 
affected  by  increased  imports. 


The  amended  notice  applicable  to 
TA-W-41,699  is  hereby  issued  as 
follows: 

■All  workers  of  Liberty  Sportswear.  Inc., 
lean  Michael's  Inc..  and  Riverview. 
Willingboro.  New  Jersey,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  June  3.  2001.  through  August  26.  2004. 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  26th  day  of 
November  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-31062  Filed  12-6-02:  8:45  am] 

HLUNQ  CODE  4S10-30-P 


DEPARTyENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,7281 

Milcan  Group,  Inc.,  Long  Island  City, 
New  York;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worlter  Adlustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  23.  2002,  applicable  to  workers 
of  Milkan  Group.  New  York.  New  York. 
The  notice  was  published  in  the  Federal 
Register  on  November  5,  2002  (67  FR 
67420). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produced  ladies'  skirts  and 
pants.  The  review  shows  that  the  notice 
incorrectly  identified  the  company 
name  and  city.  Consequently,  the 
Department  is  amending  the 
certification  to  reflect  the  correct 
spelling  of  the  company  name  to  read 
Mikan  Group.  Inc.,  and  the  city  in  New 
York  where  the  plant  was  located  to 
read  Long  Island  City. 

The  amended  notice  applicable  to 
TA-W-40,728  is  hereby  issued  as 
follows: 

"All  workers  at  Mikan  Group,  Inc.,  Long 
Island  City,  New  York,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  5.  2000,  through  October  23, 
2004.  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974." 


Signed  at  Washington,  E)C  this  13th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31060  Filed  12-6-02;  8:45  am] 

BNJJNO  COOE  4S10~30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,651] 

Nortel  Networks,  Xros,  Inc.,  Norttiem 
Telephone,  Alteon  Networks,  Santa 
Clara,  Califomla;  Amended 
Certificatkxi  Regarding  Eligibility  to 
Apply  for  Worker  Ad)ustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
30,  2000,  applicable  to  workers  of  Nortel 
Networks,  Santa  Clara,  California.  The 
notice  was  published  in  the  Federal 
Register  on  June  29,  2000  (65  FR  40135). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  telecommunications  equipment, 
primarily  printed  circuit  assemblies  and 
FBX  telephone  switches. 

New  information  provided  by  the 
State  shows  that  some  workers 
separated  from  employment  at  the  Santa 
Clara,  California  location  of  Nortel 
Networks  had  their  wages  reported 
under  three  separate  unemployment 
insurance  (UI)  tax  accounts  fof  Xros, 
Inc.  and  Northern  Telephone,  Santa 
Clara.  California  and  Alteon  Networks, 
Santa  Clara.  California  and  San  Jose. 
California. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Nortel  Networks  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-37,651  is  hereby  issued  as 
follows: 

"All  workers  of  Nortel  Networks,  Santa 
Clara,  California;  and  workers  of  Xros,  Inc., 
Northern  Telephone,  and  Alteon  Networks, 
producing  telecommunications  equipment, 
primarily  printed  circuit  uGsemblies  and  PBX 
telephone  switches,  at  Nortel  Networks. 
Santa  Clara.  California,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  April  20.  1999,  through  May  30,  2002, 
are  eligible  to  apply 
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for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31058  Filed  12-6-02;  8:45  am] 

BIUJNO  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
AdmlnlstratkMi 


[TA-W-41,7701 

RFS  Ecusta,  Pisgah  Forest,  North 
Carolina;  Amended  Certificatk>n 
Regarding  Eligibility  To  Apply  for 
Worker  Adfustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
November  4.  2002,  applicable  to 
workers  of  RFS  Ecusta,  Pisgah  Forest, 
North  Carolina.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produced  tobacco,  specialty, 
and  printing  paper.  Information 
provided  by  the  State  shows  that 
workers  of  RFS  Ecusta  were  previously 
certified  (TA-W-37,854)  which  expired 
July  24,  2002.  To  avoid  an  overlap  in 
worker  group  coverage,  the  Department 
is  amending  the  impact  date  for  TA-W- 
41.770  fit)m  May  21,  2001,  to  July  25, 
2002. 

The  amended  notice  applicable  to 
TA-W-41.770  is  hereby  issued  as 
follows: 

"All  workers  of  RFS  Ecusta.  Pisgah  Forest. 
North  Carolina,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  25.  2002,  tlirough  November  4. 
2004.  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington.  DC  this  19th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31063  Filed  12-6-02;  8:45  am] 

BHJJNQ  CODE  4S10-aO-f> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-^,941  and  TA-W-40,941A] 

Wheland  Automotive  Industries, 
Warrenton,  Georgia  and  Wheland 
Automottve  Industries,  Chattanooga, 
Tennessee;  Amended  Cartificatton 
Regarding  Ellgit>illty  to  Apply  for 
Worker  Adjustment  Assistanc« 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  3,  2002,  applicable 
to  workers  of  Wheland  Automotive 
Industries,  located  in  Warrenton, 
Georgia.  The  notice  was  published  in 
the  Federal  Register  on  May  17,  2002 
(67  FR  35141). 

At  the  request  of  the  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  produced  castings  for 
brake  dnuns  and  disc  brake  rotors.  The 
company  official  reported  that 
employment  at  the  company's 
Chattanooga,  Tennessee  plant  has 
declined.  The  sales  of  castings  for  brake 
drums  and  disc  brake  rotors  at 
Chattanooga.  Termessee,  have  also 
declined.  Layoffs  of  workers  at  the 
company's  headquarters  in  Chattanooga, 
Tennessee,  providing  administrative 
support  services  to  Whelan  Automotive 
Indiistries  has  also  occurred.  The  output 
of  castings  for  brake  drums  and  disc 
brake  rotors  at  the  Chattanooga  plant 
were  for  the  same  customer  base  as  the 
Warrenton,  Georgia  plant. 

Based  on  the  new  information 
provided  by  the  company,  the 
Department  is  amending  the 
certification  to  expand  coverage  to 
workers  of  Wheland  Automotive 
Industries  in  Chattanooga.  Tennessee, 
including  the  workers  at  headquarters, 
engaged  in  employment  related  to  the 
production  of  castings  for  brake  drums 
and  disc  brake  rotors. 

The  amended  notice  applicable  to 
TA-W-40,941  is  hereby  issued  as 
follows: 

"All  workers  of  Wheland  Automotive 
Industries,  Warrenton,  Georgia  (TA-W- 
40.941).  and  workers  of  Wheland  Automotive 
Industries,  including  headquarters  staff, 
engaged  in  employment  related  to  the 
production  of  castings  for  brake  dnmis  and 
disc  brake  rotors  at  Chattanooga,  Tennessee 
{TA-W-40,941A).  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  14,  2001.  through  May  3.  2004. 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 


Signed  at  Washington.  DC  this  20th  day  of 
November.  2002. 
Linda  G.  Poole 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31061  Filed  12-6-02;  8:45  am] 
■LUNG  CODE  4610-90-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminlstratton 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tMs 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  19.  2002. 

Interested  persons  are  invited  to 
submit  vmtten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
19,  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  26th  day  of 
November.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  instituted  between  1 1/12/2002  and  1 1/15/2002] 


50.044  . 

50.045  . 

50.046  . 

50.047  . 

50.048  . 

50.049  . 

50.050  . 

50.051  . 

50.052  . 

50.053  . 

50.054  . 

50.055  . 

50.056  . 

50.057  . 

50.058  . 

50.059  . 

50.060  . 

50.061  . 

50.062  . 

50.063  . 

50.064  . 

50.065  . 

50.066  . 

50.067  . 

50.068  . 

50.069  . 

50.070  . 

50.071  . 

50.072  . 

50.073  . 

50.074  . 

50.075  . 

50.076  . 

50.077  . 

50.078  . 

50.079  . 

50.080  . 

50.081  A 

50.081  . 

50.082  . 

50.083  . 

50.084  . 

50.085  . 

50.086  . 

50.087  . 

50.088  . 

50.089  . 

50.090  . 

50.091  . 

50.092  . 

50.093  . 

50.094  . 

50.095  . 

50.096  . 

50.097  . 

50.098  . 

50.099  . 

50.100  . 

50.101  . 

50.102  . 

50.103  , 
50,104 
50.105 
50,106 


Subject  firm 
(petitioners) 

Wrought   Washer   Manufactunng   Company 

(USWA). 
Dornestic  Manufacturing  Corporation  (Comp) 

Crown  North  America  (Wkrs)  

Andrew  Corporation  (Comp)  

Cooper  Power  Systems  (WIA) 

Cooper  Power  Systems  (WIA) 

Advanced  Energy  (Wkrs)  

Blue  Ridge  Sportswear  (Comp)  

MeadWestvaco  (Wkrs)  

Advance  Transfomner  Company  (Comp) 

Universal  Autonrotive,  Inc.  (Comp)  

Kraft  Foods  (Comp)  

Ehlert  Tool  Co.  (WIA) 

Evans  Rule  Company,  Inc.  (Comp)  

Ely  Shoshone  Tnbe  (Wkrs) 

Ftowsen^  (Wkrs)  

GKN  Sinter  Metals  (Comp)  

VF  Jeanswear  Limited  Partnership  (Comp)  ... 

After  Six,  Inc.  (Comp)  

Valeo  Electrical  Systems,  Inc.  (Wkrs) 

Cerro  Fabricated  Products  (UAW) 

Rawlings  Sporting  Goods  (UNITE)  

Square  D  (IBEW)  

Advanced  Glassfiber  Yams  (Comp)  

Velvet  Dnve  Transmissions  (UAW)  

L.W.  Packard  and  Company,  Inc.  (Wkrs)  

Eaton  Corporation  (Comp) 

Graphic  Metals,  Inc.  (UAW) 

Federal  Mogul  Powertrain  Systems  (UAW)  ... 

Collins  and  Aikman  (UAW)  

Summit  Manufacturing  LLC  (Wkrs) 

Mayville  Engineering  Company  (Wkrs) 

Altadis  USA  Inc.  (IBT) 

Northern  Cambria  Shirt  Co.  (UFCW) 

Autxjm  Hosiery  Mills,  Inc.  (Comp)  

ITT  Industnes,  Automotive  Div.  (Comp)  

VF  Jeanswear  Limited  Partrtership  (Comp) ... 

Cutting  Co.,  Inc.  (The)  (Comp)  

Drusco,  Inc  (Comp) 

Playtex  Apparel  (Wkrs)  

Rayonier  (Comp) 

Henry  Pratt  Company  (lAM)  

Pass  and  Seymour  (Comp)  

J.C.  Apparel.  Inc  (Comp)  

VF  Jeanswear  Limited  Partnership  (Comp)  ... 

Chartes  and  Sons  (NJ)  

E-Mu  Systems  (Comp) 

YKK  USA,  Inc.  (Wkrs) 

Cook  Inlet  Processing,  Inc.  (AK) 

Kus,  Inc.  (UAW)  

Kane  Magnetics  Intemational  (Comp)  

Chiquola  Industrial  Products  Group,  LLC  

Johnson  Controls,  Inc.  (Wkrs)  

Buriir>gton  Industries  (Wkrs) 

S.  Goldberg  (NJ)  

Interstate  Foam  Processors,  Inc.  (NJ) 

Sweater  Project  (NJ) 

Smith  Systems  (Comp)  

Magna  Power  Tech  (Wkrs)  

MMG  North  America  (NJ)  

K  and  C  Knitting,  Inc.  (NJ) 

Thennodisc,  Inc.  (Comp)  

Ericsson,  Inc.  (Comp)  

Profile  Group  LLC  (Wkrs)  


Location 


Milwaukee,  Wl 

Kinston,  NC  

Wooster,  OH  

Denton,  TX  

S.  Milwaukee,  Wl  

Waukesha,  Wl 

Austin,  TX 

Palmerton,  PA 

Front  Royal,  VA 

Monroe,  Wl 

Cuba,  MO 

Chk:ago,  IL 

New  Bertin,  Wl  

Charieston,  SC 

Ely,  NV  

Williamsport,  PA 

Gallipolis,  OH  

Woodstock,  VA 

Att>ens,  GA 

Rochester,  NY 

Bristol,  CT  

Licking,  MO  

LirKOln,  NE  

Aiken,  SC  

New  Bedford,  MA 

Ashland,  NH  

Mooresvllle,  NC 

Bay  City,  Ml 

Orangeburg,  SC  

Marshall.  Wl  

West  Hazleton,  PA 

Mayville,  Wl  

McAdoo,  PA  

Norttiem  Cambria,  PA 

Aubum,  KY  

Searcy,  AR  

El  Paso,  TX  

Miami,  FL  

Miami,  FL  

Dover,  DE 

Lumber  City,  GA  

Dixon,  IL  

Concord,  NC  

Sebastopol,  MS 

Okemah,  OK  

W.  New  York,  NJ  , 

Scotts  Valley,  CA  

El  Paso,  TX 

Kodiak,  AK  

Ft  Wayne,  IN  

Kane,  PA  

Honea  Path,  SC  

Kennesaw,  GA  

Reidsville,  NC 

Hackensack,  NJ  

Passaic,  Ki  

North  Bergen,  HI 

Princeton,  MN  

Grand  Rapids,  Ml 

Paterson,  NJ  

Passak:,  NJ  

London,  KY  

Durham.  NC 

CoMwater.  Ml  


Date  of 

Date  of 

institutkHi 

petition 

11/12/200? 

11/07/2002 

11/12/2002 

11/12/2002 

11/12/2002 

1 1/07/2002 

11/12/2002 

11/04/2002 

11/12/2002 

11/12/2002 

11/12/2002 

11/12/2002 

11/12/2002 

11/08/2002 

.  11/12/2002 

11/08/2002 

11/12/2002 

11/05/2002 

11/12/2002 

11/07/2002 

11/12/2002 

11/08/2002 

11/12/2002 

1 1/08/2002 

11/12/2002 

11/08/2002 

11/12/2002 

11/12/2002 

11/12/2002 

11/04/2002 

11/12/2002 

11/12/2002 

11/12/2002 

11/13/2002 

11/13/2002 

11/06/2002 

11/13/2002 

11/05/2002 

11/13/2002 

11/06/2002 

11/13/2002 

11/12/2002 

11/13«002 

11/11/2002 

11/13/2002 

11/08/2002 

11/13«)02 

11/08/2002 

11/13/2002 

1 1/07/2002 

11/13/2002 

11/08/2002 

11/13/2002 

11/07/2002 

11/13/2002 

11/11/2002 

11/13/2002 

11/11/2002 

11/13/2002 

11/12/2002 

11/14/2002 

11/08/2002 

11/14/2002 

11/13^2002 

11/14/2002 

11/04/2002 

11/14/2002 

11/06/2002 

11/14/2002 

11/05/2002 

11/14/2002 

11/13/2002 

11/14/2002 

11/06/2002 

11/14/2002 

11/13/2002 

11/14/2002 

11/13/2002 

11/14/2002 

11/06/2002 

11/14/2002 

11/08/2002 

11/14/2002 

11/07/2002 

11/14/2002 

11/12/2002 

11/15/2002 

11/14/2002 

11/15/2002 

11/06/2002 

11/15/2002 

11/07/2002 

11/15/2002 

11/05/2002 

11/15/2002 

11/08/2002 

11/15/2002 

11/14/2002 

11/15/2002 

11/14/2002 

11/15/2002 

11/06/2002 

11/15/2002 

11/05/2002 

11/15«002 

11/03/2002 

11/15/2002 
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[FR  Doc.  02-31057  Filed  12-6-02;  8:45  am] 
MJJNQ  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Adminlatratton 


DEPARTMENT  OF  LABOR 

Employmant  and  Tralnhng 
Adnilnlatration 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 


[NAFrA-6509] 

Dana  Corporation,  Parfact  CIrcIa 
Divlalon,  Haatfnga,  Nabraaka; 
Amandad  Cartificatlon  Ragardhig 
EIHHbUity  to  Apply  for  NAFTA* 
Transttional  Ad)ustmant  Asaistanca 

In  accordance  with  section  250(a). 
Subchapter  D,  Chapter  2.  Title  n.  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  30. 
2002,  applicable  to  workers  of  Dana 
Corporation,  Perfect  Circle  Division, 
located  in  Hastings,  Nebraska.  The 
notice  was  published  in  the  Federal 
Register  on  November  22.  2002  (67  FR 
76402). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
certification  issued  for  the  worker  group 
at  Dana  Corporation,  Perfect  Circle 
Division,  Hastings,  Nebraska,  was 
limited  to  workers  engaged  in  the 
manufacture  of  piston  rings.  The 
company  has  reported  that  workers  at 
the  division  are  not  separately 
identifiable  by  product. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  firm  adversely  affected  by  the  shift 
in  production  fit)m  Hastings,  Nebraska 
to  Mexico.  Accordingly,  the  Department 
is  amending  the  certification  to  expand 
worker  group  coverage  to  all  workers  of 
the  Perfect  Circle  Division  of  Dana 
Corporation  in  Hastings,  Nebraska. 

The  amended  notice  applicable  to 
NAFrA-6509  is  hereby  issued  as 
follows: 

"All  workers  of  Dana  Corporation,  Perfect 
Circle  Division,  Hastings,  Nebraska,  who 
becarte  totally  or  partially  separated  from 
employment  on  or  after  August  23,  2001, 
through  October  30,  2004.  are  eligible  to 
apply  for  NAFTA-TAA  under  section  250  of 
the  Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  26th  day  of 
November  2002. 
Elliott  S.  Kusliner. 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31066  Filed  12-6-02;  8:45  ami 
BHJJNQ  CODE  4S10-aO-P 


[NAFTA-6334] 

Nortel  NatworIca  Corp.,  Manufacturing 
Oparatlona,  Billarica.  Maaaachuaatta; 
Amandad  Cartmcatton  Regarding 

EHgMiHtty  to  Apply  for  NAFTA- 
Tranaitional  Adiustmant  Aaalatanca 

In  accordance  with  section  250(a). 
Subchapter  D,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  November  5, 
2002.  applicable  to  workers  of  Nortel 
Networks  Corporation,  Billerica. 
Massachusetts.  The  notice  was 
published  in  the  Federal  Register  on 
November  22.  2002  (67  FR  70462). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  produce  computer 
network  systems  components.  The 
certification  was  issued  for  all  workers 
of  Nortel  Networks  Corporation, 
Billerica,  Massachusetts.  New 
information  provided  by  the  company 
shows  that  the  petition  was  filed  on 
behalf  of  workers  in  the  Manufacturing 
Operations  group.  Workers  in  this  group 
are  separately  identifiable  from  other 
worker  groups  at  the  Billerica  location 
of  the  firm. 

It  is  the  Department's  intent  to 
provide  coverage  to  those  workers 
adversely  affected  by  the  shift  in 
production  from  the  workers'  firm  to 
Canada.  Accordingly,  the  certification  is 
being  amended  to  Umit  the  certification 
to  workers  of  Nortel  Networks,  Billerica. 
Massachusetts,  Manufacturing 
Operations. 

The  amended  notice  applicable  to 
NAFTA-6334  is  hereby  issued  as 
follows: 

Workers  of  Nortel  Networks  Corporation, 
Manufacturing  Operations,  Billerica, 
Massachusetts,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  1.  2001.  through  November  5,  2004, 
are  eligible  to  apply  for  NAFTA-T/VA  under 
section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC  this  26th  day  of 
November  2002. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31065  Filed  12-6-02;  8:45  ami 
BILUNQ  CODE  4S10-30-P 


[NAFTA-038911 

Nortel  Natvvorfca,  Xora,  Inc..  Northern 
Talaphona,  Altaon  Natworka,  Santa 
Clara,  CA;  Amandad  CartMcation 
Regarding  EligiMllty  To  Apply  for 
NAFTA  TranaWonal  Ad)uatmant 
Aaalatanca 

In  accordance  with  Section  250(a). 
Subchapter  2,  Title  II,  of  the  Trade  Act 
of  1974.  as  amended  (19  U.S.C.  2273), 
the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  May  30,  2000,  applicable 
to  workers  of  Nortel  Networks.  Santa 
Clara,  California.  The  notice  was 
published  in  the  Federal  Register  on 
June  8,  2000  (65  FR  36470). 

At  the  request  of  a  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  telecommunications  equipment, 
primarily  printed  circuit  assemblies  and 
PBX  telephone  switches. 

New  information  provided  by  the 
State  shows  that  some  workers 
separated  bom  employment  at  the  Santa 
Clara,  California  location  of  Nortel 
Networks  had  their  wages  reported 
under  three  separate  unemployment 
insurance  (UI)  tax  accounts  for  Xros, 
Inc.  and  Northern  Telephone,  Santa 
Clara.  California  and  Alteon  Networks, 
Santa  Clara,  CaUfomia  and  San  Jose. 
California. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Nortel  Networks  who  were  adversely 
affected  by  a  shift  of  production  of 
telecommunication  equipment  to 
Canada. 

The  amended  notice  applicable  to 
NAFTA— 03891  is  hereby  issued  as 
follows: 

All  workers  of  Nortel  Networks.  Santa 
Clara,  California;  and  workers  of  Xros.  Inc., 
Northern  Telephone,  Alteon  Networks, 
producing  telecommunications  equipment, 
primarily  printed  circuit  assemblies  and  PBX 
telephone  switches  at  Nortel  Networks.  Santa 
Clara,  California,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  27, 1999,  through  May  30,  2002, 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974; 
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Signed  at  Washington.  DC  this  26th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31059  Filed  12-6-02;  8:45  am] 
■LUNG  COM  4S10-aO-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November,  2002. 

hi  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-42,023;  Saturn  Electronics  and 

Engineering,  Inc.,  Auburn  Hills,  MI. 
TA-W-4 1,611;  Dean  Specialty  Foods 

Group,  Atkins,  AR. 
TA-W-42,299;  Alcoa  Printing  Plant. 

Gilbertsville,  PA. 
TA-W-42.050:  CommScope,  Inc.  of 

North  Carolina,  Catawba  Facility, 

Catawba,  NC.  A;  Claremont  Facility, 

Claremont,  NC,  B;  Cable 

Technology  Center,  Newton,  NC,  C; 

Corporate  Office,  Hickory,  NC,  D; 


Denver  Sales  Office,  Greenwood 

Village.  CO. 
TA-W-41. 788:  Johnson  Controls, 

Automotive  Systems  Group- 
Interiors.  Lapeer.  A/fl. 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-^2.007;  Milwaukee  Valve 

Company.  Milwaukee.  WI. 
TA-W-42.326;  Micro  C  Technologies, 

Inc..  Grand  Rapids.  MI. 
TA-W-42.262:  Pollak,  Actuator 

Products  Div..  Boston,  MA. 
TA-W~41,887:  Storage  Technology 

Corp.,  Printed  Wire  Assembly 

Workers.  Louisville.  CO. 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-42.215:  Agilent  Technologies. 

Colorado  Springs.  CO. 
TA-W-50.058:  Ely  Shoshone  Tribe. 

Small  World  Daycare,  Ely,  NE. 
TA'W-^2.327;  Aspen  International 

Cable  Corp.,  Salem.  OR. 
TA-W-41. 928;  Veco  Alaska.  Inc., 

Anchorage.  AK. 
TA-W-42.307;  Cadence  Design  Systems, 

Inc.,  Irvine  Office,  Irvine,  CA. 

Affirmative  Determinatioiis  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-50,01 1 ;  Cooper  Power  Systems. 

Cooper  Industries.  East 

Stroudsburg.  PA:  November  4,  2001. 
TA-W-42,347:  Shur-Line,  a  Div.  of 

Newell  Rubbermaid,  Johnson  City, 

TN:  October  8.  2001. 
TA-W-42,281;  Dorel  Juvenile  Group. 

Cartersville.  GA:  October  9,  2001. 
TAr-W-42,228  &  A;  Pent  Products.  Inc.. 

Ardmore.  AL  and  Ashley.  IN: 

September  23.  2001 . 
TA-W-42.220;  Bo-Jan  Garment.  Inc.. 

Schuylkill  Haven.  PA:  September 

19.2001. 
TA-W-42.198;  Tritex  Sportswear.  Inc.. 

Altoona.  PA:  September  9.  2001. 
TA-W-42.184:  Graphic  Sportswear 

Unlimited.  Austin,  TN:  September 

10.2001. 
TA-W-42.122;  Neshoba  Lumber 

Company,  Philadelphia,  MS: 

August  28,  2001. 
TA-W-42,037;  Black  Diamond 

Equipment,  Ltd..  Sew  Plant,  Salt  . 

Lake  City,  UT:  August  15,  2001. 


TA-W-41.964;  Donaldson  Co..  Inc.. 

Baldwin,  WI:July  18,  2001. 
TA-W-50.118:  Volex.  Inc..  Power  Cord 

Div..  Clinton.  AR:  November  7, 

2001. 
TA-W-50.028;  Tyco  Electronics. 

Winston-Salem.  NC:  November  5, 

2001. 
TA-W-42.349;  Maxoptix  Corp.,  Peak 

Storage  Solutions  Div.,  Louisville, 

CO:  October  23,  2001. 
TA-W-42,348;  Lexington  Home  Brands, 

Plant  11,  Mocksville,  NC:  October 

30.  2001. 
TA-W~42.346;  Haemer-Wright  Tool  and 

Die.  Inc..  Saegertown,  PA:  July  22, 

2001. 
TA-42,334;  Pine  State  Knitwear  Co.. 

Inc..  Mt.  Airy.  NC:  October  21,  2001. 
TA-W-42,275;  The  ESAB  Group, 

Niagara  Falls,  NY:  October  2,  2001. 
TA-W-42.233;  M.J.  Soffe  Company, 

Wallace.  NC:  September  25.  2001. 
TA-W-42.171:  Foothills  Apparel,  Inc.. 

Albany,  KY:  September  10,  2001. 
TA-W-41. 558;  BASF  Corp.,  Nutritional 

Manufacturing  Div.,  Wilmington, 

NC:  May  2.  2001. 
TA-W-41, 503;  Kimble  Glass  Co., 

Vineland,  NJ:  April  8.  2001. 
TA-W^1,493;  Sun-Chemical,  Inc. 

(GPI),  Unden,  NJ:  April  16,  2001. 
TA-W-41, 963:  Peterson  Spring  Corp., 

Three  Rivers,  MI:  "All  workers 

engaged  in  employment  related  to 

the  production  of  compression 

springs  who  became  totally  or 

partially  separated  on  or  after 

August  7,  2001.  "All  workers 

engaged  in  the  production  of  coiled 

retaining  rings  are  denied  eligibility 

to  apply  for  adjustment  assistance 

under  Section  223  of  the  trade  Act 

of  1974." 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
simimaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  November, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
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subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-^7658;  Atlas  Copco 

Wagner,  Inc..  Portland,  OR. 
NAFTA-TAA-06222;  Dean  Specialty 

Foods  Group,  Atkins,  AR. 
NAFTA-TAA-06306;  Signa  Molds,  Price 

Pfister.  Black  &■  Decker,  Pacoima, 

CA. 
NAFTA-TAA-06404;  Clark  Alabama, 

Inc.,  Pell  City,  AL. 
NAFTA-TAA-06507;  Autoline 

Industries.  Inc.,  Argyle  Industries, 

Inc.  Div..  Argyle,  WI. 
NAFTA-TAA-06527;  Autoline 

Industries,  Inc.,  Autoline  East  Div., 

MeElhatten,  PA. 
NAFTA-TAA-06330;  Johnson  Controls, 

Automotive  Systems  Group- 
Interiors.  Lapeer,  MI. 
NAFTA-TAA-06395;  Switching  Systems 

International.  Anaheim,  CA. 
NAFTA-TAA-07606;  M.J.  Soffe 

Company,  Wallace,  NC. 
NAFTA-TAA-07625;  Pollak.  Actuator 

Products  Div.,  Boston,  MA. 
NAFTA-TAA-07638;  Haemer-Wright 

tool  and  Die,  Inc..  Saegertown,  PA. 
NAFTA-TAA-06484;  CommScope,  Inc.. 

of  North  Carolina,  Catawba. 

Facility.  Catawba.  NC.  A;  Claremont 

Facility.  Claremont,  NC.  B;  Cable 

Technology  Center.  Newton.  NC,  C; 

Corporate  Office,  Hickory.  NC.  D; 

Denver  Sales  Office,  Greenwood 

Vaiage,  CO. 
NAFTA-TAA-07649;  Graphic 

Sportswear  Unlimited,  Inc.,  Austin, 

TX. 


The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-06495  &■  A;  Hosier.  Inc., 

Meter  Repair  Department  (MRD). 

Shelton.  CT  and  Canadian  Support 

Services  (CSS).  Shelton,  CT. 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
from  employment  as  required  for 
certification. 
NAFTA-TAA-06750:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  #567 12U. 

Egegik.  AK. 
NAFTA-TAA-06724;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  #55585P. 

Dillingham,  AK. 
NAFTA-TAA-06681;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  1tS03T62112B, 

Dillingham,  AK. 
NAFTA-TAA-06661;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  *61386Z, 

Dillingham.  AK. 
NAFTA-TAA-06626;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §58548X, 

Dillingham.  AK. 
NAFTA-TAA-06540;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §S03T56859Q. 

Dillingham.  AK. 
NAFTA-TAA-06541;  Permit  §58590X. 

Aleknagik,  AK. 
NAFTA-TAA-06543;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §65605V. 

Aleknagik.  AK. 
NAFTA-TAA-06546;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  *6038lN. 

Aleknagik.  AK. 
NAFTA-TAA-06549;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §5591 7 A, 

Aleknagik,  AK. 
NAFTA-TAA-06550;  Permit  §688281. 

Aleknagik,  AK. 
NAFTA-TAA-06552;  Permit  #57749J. 

Aleknagik,  AK. 
NAFTA-TAA-06555;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §61932R. 

Aleknagik,  AK. 


NAFTA-TAA-06562;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #577385. 
Dillingham,  AK. 
NAFTA-TAA-06625;  State  of  Alaska  - 
Commercial  Fisheries  Entry 
Commission  Permit  #57496U, 
Dillingham.  AK. 
NAFTA-TAA-06646;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #64700S. 
Dillingham.  AK. 
NAFTA-TAA-06672:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #61339M, 
Dillingham.  AK. 
NAFTA-TAA-06709;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #61 671P. 
Dillingham.  AK. 
NAFTA-TAA-06720;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #57857G. 
Dillingham,  AK'. 
NAFTA-TAA-06726;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #59682R, 
Dillingham,  AK. 
NAFTA-TAA-06673;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #55600F, 
Dillingham,  AK. 
NAFTA-TAA-06783;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #58843M,  King 
Salmon,  AK. 
NAFTA-TAA-06791;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #58446F,  King 
Salmon.  AK. 
NAFTA-TAA-06828;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #595100, 
Manokotak,  AK. 
NAFTA-TAA-06874;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission,  Pennit  #57536Q. 
Naknek,  AK. 
NAFTA-TAA-06880;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission,  Permit  #59239P. 
Naknek,  AK. 
NAFTA-TAA-06883:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission.  Permit  #583121, 
Naknek.  AK. 
NAFTA-TAA-06914;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #5694lN.  New 
Stuyahok.  AK. 
NAFTA-TAA-06941;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #50106V.  New 
Stuyahok,  AK. 
NAFTA-TAA-06946;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #58952X, 
Newhalen,  AK. 
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NAFTA-TAA-06984;  State  of  Alaska 

Commercial  Fisheries  Entries 

Commission  Permit  §56961  J.  South 

Naknek.  AK. 
NAFTA-TAA-07016:  State  of  Alaska 

Commercial  Fisheries,  Entry 

Commission  Permit  §573210, 

Togiak,  AK. 
NAFTA-TAA-07021:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §58106M, 

Togiak,  AK. 
NAFTA-TAA-07051:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §576600, 

Togiak,  AK. 
NAFTA-TAA-07051:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §60568H, 

Togiak,  AK. 
NAFTA-TAA-07060:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §58898N, 

Togiak,  AK. 
NAFTA-TAA-07068;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §66920F, 

Topak,  AK. 
NAFTA-TAA-07070:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission,  Permit  §57329E, 

Togiak,  AK. 
NAFTA-TAA-07085:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §64752U, 

Dillingham,  AK. 
NAFTA-TAA-O7091:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §594610, 

Aleknagik,  AK. 
NAFTA-TAA-07135:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §618510, 

Dillingham,  AK. 
NAFTA-TAA-07153;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §64872Z, 

Dillingham,  AK. 
NAFTA-TAA-071 70;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §59044L, 

Dillingham,  AK. 
NAFTA-TAA-071 73;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §6497lP, 

Dillingham,  AK. 
NAFTA-TAA-07352:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §S04T59919I. 

Naknek.  AK. 
NAFTA-TAA-07353:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §SO4T60518U. 

Naknek,  AK. 
NAFTA-TAA-07362:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit 

§S04T649550D,  Naknek,  AK. 
NAFTA-TAA-07365:  State  of  Alaska 

Commercial  Fisheries  Entry 


Commission  Permit  §600940, 

Naknek,  AK. 
NAFTA-TAA-07368;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §59358F, 

Naknek,  AK. 
NAFTA-TAA-07379:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §S04t59928N, 

Naknek.  AK. 
NAFTA-TAA-07400:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §6085lP, 

Naknek,  AK. 
NAFTA-TAA-07435:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §598570,  South 

Naknek,  AK. 
NAFTA-TAA-07436:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §59927V,  South 

Naknek.  AK. 
NAFTA-TAA-07438;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §60290M, 

South  Naknek.  AK. 
NAFTA-TAA-07441;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §57510S, 

Naknek,  AK. 
NAFTA-TAA-07457;  State  of  Alaska 

Commercial  Fisheries  Entry 

Comaiission  Permit  §6043lK,  South 

Naknek,  AK. 
NAFTA-TAA-07459:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §599381,  South 

Naknek,  AK. 
NAFTA-TAA-07460:  State  of  Alaska 

Commercial  Fisheries,  Entry 

Commission  Permit  §6561 70,  South 

Naknek,  AK. 
NAFTA-TAA-07461;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §65649],  South 

Naknek,  AK. 
NAFTA-TAA-07486:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §658498, 

Togiak,  AK. 
NAFTA-TAA-07493;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §604320, 

Togiak,  AK. 
NAFTA-TAA-07534:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §55895Q, 

Togiak,  AK. 
NAFTA-TAA-07508;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §60519M, 

Togiak,  AK. 
NAFTA-TAA-07522;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §64744H, 

Togiak,  AK. 
NAFTA-TAA-07530;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §59948f, 

Togiak,  AK. 


NAFTA-TAA-07532;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  §60958V, 
Togiak,  AK. 

NAFTA-TAA-07534:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  §55895Q, 
Togiak,  AK. 

NAFTA-TAA-07539:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  §64763K, 
Togiak,  AK. 

NAFTA-TAA-07540:  State  of  Alaska 
Commercial  Fisheries  Entry  > 

Commission  Permit  §  65091 H, 
Togiak,  AK. 

NAFTA-TAA-07543:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  §66274F,  Twin 
Hills.  AK. 

NAFTA-TAA-06869:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  §SO4T61970Z. 
Naknek.  AK. 

NAFTA-TAA-06899;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  §63850R, 
Naknek,  AK. 

NAFTA-TAA-06903;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  §6195lV, 

Naknek  AK. 
NAFTA-TAA-06958:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §5681 5GT, 

Dillingham,  AK. 
NAFTA-TAA-06969:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §581308,  Port 

Heiden,  AK. 
NAFTA-TAA-06971;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §58536P,  Port 

Heiden,  AK. 
NAFTA-TAA-06975:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §581308T,  Port 

Heiden.  AK. 
NAFTA-TAA-06976:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §58396K,  Port 

Heiden,  AK. 
NAFTA-TAA-07200;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §64416W, 

Dillingham,  AK. 
NAFTA-fAA-07203;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §59261 W. 

Dillingham,  AK. 
NAFTA-TAA-07207;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §60660E, 

Dillingham,  AK. 
NAFTA-TAA-07242;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §57388A.  King 

Salmon.  AK. 
NAFTA-TAA-07246:  State  of  Alaska 

Commercial  Fisheries  Entry 


IftkUf 
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Commission  Permit  §656 19P.  King 

Salmon.  AK. 
NAFTA-TAA-07249;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §SO4T60024F. 

King  Salmon.  AK. 
NAFTA-TAA-07250:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §58844H,  King 

Salmon,  AK. 
NAFTA-TAA-07274;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §56856Q. 

Levelock,  AK. 
NAFTA-TAA-07279;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §6051 7C,  - 

Manokotak.  AK. 
NAFTA-TAA-07321;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §62119 A. 

Manokotak.  AK. 
NAFTA-TAA-07327;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §S04T59937S. 

Naknek.  AK. 
NAFTA-TAA-07339;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §S04T65135. 

Naknek  AK. 
NAFTA-TAA-07341;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §60440P, 

Naknek,  AK. 
NAFTA-TAA-C7598:  General  Mils. 

8akeries  and  Food  Service, 

Hillsdale,  MI. 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production,  or  both,  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 
NAFTA-TAA-07282;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §65919Q, 

Manokotak,  AK. 

A£Brmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05527;  Freudenburg- 

NOK.  8ennsenville,  IL:  October  31. 

2000. 
NAFTA-TAA-06193:  Kimble  Glass  Co., 

Vineland.  NJ:  May  9.  2001 . 
NAFTA-TAA-06581:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §64799G, 

Dillingham,  AK:  September  5,  2001. 
NAFTA-TAA-06634:  Permit  §59335F, 

Dillingham,  AK:  September  5,  2001. 
NAFTA-TAA-06636:  State  of  Alaska 

Commercial  Fisheries  Entry  Permit 

§58354],  Dillingham,  AK: 

September  5,  2001. 
NAFTA-TAA-06653;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §646590. 

Dillingham.  AK:  Septembers.  2001. 


NAFTA-TAA-06679:  Permit  §613030. 

Dillingham,  AK:  September  5,  2001. 
NAFTA-TAA-06686;  Permit  §575938, 

Dillin^am,  AK:  September  5,  2001. 
NAFTA-TAA-06832:  Permit  §58553], 

Manokotak,  AK:  Septembers,  2001. 
NAFTA-TAA-06838.  Permit  §589050, 

Manokotak,  AK:  September  5,  2001. 
NAFTA-TAA-06856:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §634081, 

Manokotak.  AK:  September  5,  2001 . 
NAFTA-TAA-06962:  Permit  §619058. 

Port  Alsworth.  AK:  September  5. 

2001. 
NAFTA-TAA-06978;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §66896K. 

Portage  Creek,  AK:  September  5. 

2001. 
NAFTA-TAA-06994;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §55948L.  South 

Naknek.  AK:  September  5,  2001. 
NAFTA-TAA-07035:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §57360N, 

Togiak,  AK:  September  5,  2001. 
NAFTA-TAA-07082:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  §605478. 

Ugashik,  AK:  September  5,  2001. 
NAFTA-TAA-07147:  Permit  §59888Q. 

Dillingham.  AK:  September  5,  2001. 
NAFTA-TAA-071 71 ;  Permit  §665 1 5L. 

Dillingham,  AK:  September  5,  2001. 
NAFTA-TAA-07496;  Permit  §562600, 

Naknek,  AK:  Septembers,  2001. 
NAFTA-TAA-07485;  Permit  §600198, 

Togiak,  AK:  September  5,  2001. 
NAFTA-TAA-074S3;  Permit  §573898, 

South  Naknek,  AK:  September  5, 

2001. 
NAFTA-TAA-07553;  Foothills  Apparel, 

Inc.,  Albany,  KY:  September  10, 

2001. 
NAFTA-TAA-07648;  Concise 

Fabricators,  Inc.,  Tucson,  AZ: 

October  29,  2001. 
NAFTA-TAA-06464;  Saturn  Electronics 

and  Engineering,  Inc.,  Auburn  Hills, 

MI:  August  6,  2001. 
NAFTA-TAA-07288:  Permit  §556551. 

Manokotak,  AK:  September  5,  2001. 
NAFTA-TAA-07343:  Permit  §59332F, 

Naknek,  AK:  September  5,  2001. 
NAFTA-TAA-07306;  Permit  §585310, 

Manokotak,  AK:  September  5,  2001. 
NAFTA-TAA-07344:  Permit  §6056SH, 

Naknek,  AK:  September  5,  2001. 
NAFTA-TAA-07395:  Permit  §651340, 

Naknek,  AK:  September  5,  200l. 
NAFTA-TAA-07563:  D]  Orthopedics, 

LLC,  Vista,  CA:  September  16,  2001. 
NAFTA-TAA-07569;  Emerson  Power 

Transmission,  Railway  8earing 

Corp.,  Liverpool,  NY:  September  4. 

2001. 


NAFTA-TAA-07591: 8arth  and 
Dreyfuss  of  California,  8urbank, 
CA:]une27.2001. 

NAFTA-TAA-06454:  Peterson  Spring 
Corp.,  Three  Rivers.  MI:  "All 
workers  engaged  in  employment 
related  to  the  production  of 
compression  spring  who  became 
totally  or  partially  separated  from 
'  employment  on  or  after  August  7, 
2001  are  eligible  to  apply  for 
NAFTA-TAA  under  section  250  of 
the  Trade  Act  of  1974. "  'All 
workers  of  Peterson  Spring  Corp.     , 
engaged  in  employment  related  to 
the  production  of  rings  are  denied 
eligibility  to  apply  for  NAFTA-TAA 
under  section  250  of  the  Trade  Act 
of  1974." 

NAFTA-TAA-07599:  Waltec  Forgings, 
Inc.,  Port  Huron,  MI:  September  30, 
2001. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  November, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  November  25,  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance . 
[FR  Doc.  02-31064  Filed  12-6-02;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Agsncy  Information  Collactlon 
ActlvltiM:  Commant  Raquaat 

agency:  National  Science  Foundation. 
action:  Notice. 

SUHMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  reinstatement  and  approval  of 
this  data  collection.  In  accordance  with 
the  requirement  of  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995, 
we  are  providing  opportunity  for  public 
comment  on  this  information  collection. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  biu-den  of 
the  proposed  collection  of  information: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
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other  fonns  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  February  7.  2003,  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington.  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  e-mail  to  splimpto&nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  information: 

Title  of  Collection:  2003  and  2005 
Survey  of  Scientific  and  Engineering 
Research  Facilities. 

Expiration  Date  of  Appmval:  August 
31,2002. 

Type  of  Request:  Intent  to  seek 
approval  to  reinstate,  with  revisions,  an 
information  collection  for  three  years. 

Proposed  Project:  The  National 
Science  Foimdation  Survey  of  Scientific 
and  Engineering  Research  Facilities  is  a 
Congressionally  mandated  (Pub.  L.  99- 
159),  biennial  survey  that  has  been 
conducted  since  1986.  The  survey 
collects  data  on  the  amount,  condition, 
and  costs  of  the  physical  facilities  used 
to  conduct  science  and  engineering 
research.  It  was  expected  by  Congress 
that  this  survey  would  provide  the  data 
necessary  to  describe  the  status  and 
needs  of  science  and  engineering 
research  facilities  and  to  formulate 
appropriate  solutions  to  documented 
needs.  During  the  1999  and  2001  survey 
cycles,  data  were  collected  from  a 
population  of  approximately  600 
research-performing  colleges  and 
universities.  This  survey  population 
was  supplemented  with  approximately 
250  nonprofit  biomedical  research 
institutions  receiving  research  support 
from  the  National  Institutes  of  Health. 
During  the  2001  cycle,  a  very  limited 
survey  consisting  of  two  questions  was 
fielded  in  order  to  allow  the  National 
Science  Foundation  to  focus  on 
updating  and  redesigning  the  siuvey. 
Through  this  extensive  redesign  effort,  a 


new  section  has  been  added  to  the 
survey  requesting  information  on  the 
computing  and  networking  capacity  at 
the  surveyed  institutions,  an 
increasingly  important  part  of  the 
infitistructure  for  science  and 
engineering  research.  Other  important 
changes  include  the  deletion  of  a 
question  on  the  adequacy  of  research 
space,  the  deletion  of  the  Large 
Facilities  Follow-up  Survey,  the 
additional  collection  of  data  on 
individual  construction  projects  and  the 
addition  of  a  more  detailed  question  on 
how  research  space  is  divided  among 
laboratories,  laboratory  support  space, 
and  office  space. 

Use  of  the  Information:  Analysis  of 
the  Facilities  Survey  data  will  provide 
updated  information  on  the  status  of 
scientific  and  engineering  research 
facilities.  The  information  can  be  used 
by  Federal  policy  makers,  planners,  and 
budget  analysts  in  making  policy 
decisions,  as  well  as  by  academic 
officials,  the  scientific/engineering 
establishment,  and  state  agencies  that 
fund  universities. 

Burden  on  the  Public:  The  Facilities 
Survey  wiU  be  sent  by  mail  to 
approximately  600  academic 
institutions  and  250  nonprofit  research 
organizations  and  hospitals.  The 
completion  time  per  academic 
institution  is  expected  to  average  30 
hours  and  the  completion  time  per 
research  organization/hospitals  is 
expected  to  average  5  hours.  Assuming 
a  90%  response  rate,  this  would  result 
in  an  estimated  burden  of  16,200  hours 
for  academic  institutions  and  1,125 
hours  for  nonprofit  research 
organizations/hospitals. 

Dated:  December  4.  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

[FR  Doc.  02-31006  Filed  12-6-02;  8:45  am) 
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NEIGHBORHOOO  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2  PM,  Wednesday, 
December  11,2002. 

place:  Washington  Hilton  &  Towers 
Hotel,.  1919  Connecticut  Avenue  NW, 
Cabinet  Room,  Concourse  Level, 
Washington,  DC  20009. 

STATUS:  Open/Closed. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

]efbey  T.  Bryson,  General  Counsel/ 
Secretary,  (202)  220-2372. 


Agenda 

I.  Call  to  Order 

II.  Approval  of  Minutes:  September  10,  2002 

Regular  Meeting 
in.  Audit  Committee  Meeting  11/18/02 
rV.  Treasurer's  Report 

V.  Executive  Directors  Reptort 

VI.  Executive  Session  (CLOSED) 

A.  Personnel  Committee  Meeting  11/15/02 

VII.  Adjournment 

Jeffivy  T.  Bryson, 

General  Counsel  Secretary. 

[FR  Doc.  02-31142  Filed  12-5-02;  11:17  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noe.  5&-2e»,  50-270.  and  50-287] 

Duke  Energy  Corporation;  Notic*  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Ucenee 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duke  Energy 
Corporation  (the  licensee)  to  withdraw 
its  December  6,  2002,  application  for 
proposed  amendments  to  Renewed 
Facility  Operating  License  Nos.  DPR-38, 
DPR-47,  and  DPR-55  for  the  Oconee 
Nuclear  Station,  Units  1,2,  and  3 
located  in  Seneca,  South  Carolina. 

The  proposed  amendments  would 
have  revised  Technical  Specification 
(TS)  3.7.16,  "Control  Room  Area 
Cooling  System  (CRACS),"  that 
currently  requires  entry  into  TS  3.0.3 
when  two  trains  of  CRACS  are 
inoperable.  The  proposed  amendments 
would  have  eliminated  the  required 
entry  into  TS  3.0.3  and  would  have 
allowed  6  hours  to  restore  the 
operability  of  one  train. 

The  Commission  had  previously 
issued  a  notice  of  consideration  of 
issuance  of  amendment  published  in  the 
Federal  Register  on  February  5,  2002 
(67  FR  5326).  However,  by  letter  dated 
November  26,  2002,  the  licensee 
withdrew  the  proposed  change. 

For  further  det^s  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  6,  2002, 
and  the  licensee's  letter  dated  November 
26,  2002,  which  withdrew  the 
application  for  license  amendment. 
Docimients  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 
White  Fhnt  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 


'7'tanA. 
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Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415-4737  or  by  email 
to  pdr@nrc.gov. 

Dated  in  Rockville,  Maryland,  this  2nd  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  Olshan, 
Project  Manager,  Section  1,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-31002  Filed  12-6-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-a09-OM  &  72-30-OM; 
ASLBP  No.  03-806-01-OM] 

Maine  Yaniwe  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Estabiiehment  of  Atomic  Safety  and 
Ucenelng  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  sections  2.105,  2.700, 
2.702,  2.714.  2.714a,  2.717,  2.721,  and 
2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding: 

Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station. 

This  Board  is  being  established 
pursuant  to  a  November  15,  2002, 
petition  to  intervene  and  request  for 
hearing  submitted  by  the  State  of  Maine. 
The  petition  was  filed  in  response  to  an 
NRC  staff  "Order  Modifying  Licenses 
(Effective  Immediately)"  published  in 
the  Federal  Register  (67  FR  65150 
(October  23,  2002)).  The  order  requires 
licensees  who  currently  store,  or  who 
have  near-term  plans  to  store,  spent 
nuclear  fuel  in  an  independent  spent 
fuel  storage  installation  to  maintain  the 
security  procedures  specified  in 
attachment  2  to  the  order. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Aim  M.  Young,  Chair,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-0001. 

Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 


Reg\ilatory  Commission,  Washington, 
DC  20555-0001. 

Thomas  D.  Murphy,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  the 
administrative  judges  in  accordance 
with  10  CFR  2.701. 

Issued  in  Rockville.  Maryland,  this  3rd  day 
of  December,  2002. 
G.  Paul  Bollwerk,  m. 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

IFR  Doc.  02-31003  Filed  12-6-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-261] 

Carolina  Power  &  Light  Company;  H. 
B.  Robineon  Steam  Electric  Plant,  Untt 
No.  2;  Environmental  Aseeeement  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  R^  :^ations  (10 
CFR)  part  55,  section  55.59(c)  for 
Facility  Operating  License  No.  DPR-23, 
issued  to  Carolina  Power  &  Light 
Company  (the  licensee),  for  operation  of 
the  H.  B.  Robinson  Steam  Electric  Plant, 
Unit  No.  2  (HBRSEP2),  located  in 
Darlington  County,  South  Carolina.  As 
required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  on  a  one-time  basis  from 
the  schedular  requirements  of  10  CFR. 
55.59(c)  for  conducting  the  licensed 
operator  requalification  annual 
operating  test  and  biennial 
comprehensive  written  examination  at 
HBRSEP2. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  October  11,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  extend 
the  date  for  the  licensee  to  complete  the 
licensed  operator  requalification  annual 
operating  test  and  biennial 
comprehensive  written  examinations  at 
HBRSEP2.  The  proposed  action  would 
extend  the  date  for  completing  the 
examinations  from  December  31,  2002, 
to  Mauiih  31,  2003,  therefore  extending 
the  examination  schedules  by  3  months 


over  the  schedules  required  by  10  CFR 
55.59(c).  This  proposed  action  is  needed 
to  allow  HBRSEP2  to  complete  an 
unusually  heavy  workload  associated 
with  a  plant  refueling  outage  and  a 
power  uprate,  including  conducting 
associated  additional  training  and 
modifying  the  plant-specific  simulator, 
in  a  timely  and  safe  fashion  without 
undue  hardship  to  plant  personnel  and 
licensed  plant  operators. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below,  that  there  are  no 
significant  environmental  impacts 
associated  with  the  extension  of  the 
operator  requalification  examinations 
from  December  31,  2002,  to  March  31, 
2003. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action.With  regard  to  potential  non- 
radiological  impacts,  Uie  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  HBRSEP2. 

Agencies  and  Persons  (Consulted 

On  November  26,  2002,  the  staff 
consulted  with  the  South  Carolina  State 
official,  regarding  the  environmental 
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impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  this  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  11.  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Docimient  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.btml.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  dociunents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdt®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
Allen  G.  Howe, 

Chief.  Section  2.  Project  Directorate  II, 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  02-31000  Filed  12-6-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Nos.  50-445  and  50-446] 

TXU  Generation  Company,  LP; 
Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  amendments  to  Facility 
Operating  License  Nos.  NPF-87  and 
NPF-89.  issued  to  TXU  Generation 
Company,  LP,  for  operation  of 
Comanche  Peak  Steam  Electric  Station 
(CPSES),  Units  1  and  2,  respectively. 
CPSES,  Units  1  and  2,  are  located  in 
Somerville  and  Hood  Counties,  Texas. 
Therefore,  as  required  by  Section  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 


Environmental  Assessment   > 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  CPSES  Facility  Operating  Licenses 
as  follows:  Section  2.C.(4)(b)  would  be 
changed  to  be  consistent  with  the 
license  conditions  stated  in  the  NRC 
Order  and  Safety  Evaluation  dated 
December  21.  2001,  which  approved  the 
direct  transfer  of  ownership  interest  and 
operating  authority  for  CPSES  to  TXU 
Generation  Company  LP;  Section  2.E 
which  requires  reporting  any  violations 
of  the  requirements  contained  in 
Section  2.C  of  the  licenses  would  be 
deleted.  Additionally,  Technical 
Specification  Table  5.5-2  "Steam 
Generator  Tube  Inspection,"  Table  5.5- 
3,  "Steam  Generator  Repaired  Tube 
Inspection  for  Unit  1  Only,"  and  Section 
5.6.10,  "Steam  Generator  Tube 
Inspection  Report,"  would  be  revised  to 
delete  the  requirement  to  notify  the  NRC 
pursuant  to  10  CFR  50.72(b)(2)  if  the 
steam  generator  tube  inspection  results 
are  in  a  C-3  classification. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  25,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
make  the  facility  operating  licenses 
consistent  with  the  license  conditions 
stated  in  the  NRC  Order  and  Safety 
Evaluation  dated  December  21,  2001, 
and  to  delete  unnecessary  reporting 
requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  amendments  are 
administrative  in  natine. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 


impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  {i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  related  to  the 
operation  of  CPSES.  Units  1  and  2, 
dated  September  1981. 

Agencies  and  Persons  Consulted 

On  September  24,  2002,  the  staff 
consulted  with  the  Texas  State  official, 
Mr.  Arthur  Tate  of  the  Texas 
Department  of  Health,  Bureau  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  25,  2002.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737.  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November,  2002. 


For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramm, 

Chief,  Section  1 ,  Project  Directorate  IV, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  02-30999  Filed  12-6-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-1151] 

Environmental  Asaessment  and  Rnal 
Finding  of  No  Significant  Impact  of 
Ucanae  Amendment  for  Westinghouse 
Electric  Company  LLC 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Amendment  of  Westinghouse 
Electric  Company  LLC,  Materials 
License  SNM-1107  to  exempt  the 
licensee  from  the  fissile  material 
package  standards  for  shipment  of 
certain  bulk  materials  (e.g.  radwaste) 
containing  low  concentrations  of 
uraniimi-235  contamination  and  to 
impose  limits  on  these  shipments. 

The  U.S.  Nuclear  Regulatory 
Conunission  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM-1107  to  exempt  the 
licensee  fi'om  the  fissile  material 
package  standards  for  shipment  of 
certain  bulk  materials  (e.g.  radwaste) 
containing  low  concentrations  of 
uraniimi-235  contamination  at  the 
Westinghouse  Electric  Company  LLC 
facility  located  in  Columbia,  SC,  and  to 
impose  limits  on  these  shipments,  and 
has  prepared  an  Environmental 
Assessment  in  support  of  this  action. 

Environmental  Assessment 

1.0  Introduction 

1.1  Background 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  evaluated  the 
environmental  impacts  of  the  exemption 
of  Westinghouse  Electric  Company  from 
the  fissile  material  package  standards 
for  shipment  of  certain  bulk  materials 
(e.g.  radwaste)  containing  low 
concentrations  of  uraniiun-235 
contamination,  with  limits  placed  on 
the  shipments  to  ensure  adequate 
controls  for  nuclear  criticality  safety. 
This  Environmental  Assessment  (EA) 
has  been  prepared  pursuant  to  NRC 
regulations  (10  CFR  Part  51)  which 
implement  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  The  purpose  of  this 
dociunent  is  to  assess  the  environmental 
consequences  of  the  proposed  license 
amendment. 


The  Westinghouse  facility  in 
Columbia,  SC,  is  authorized  under  NRC 
Materials  License  SNM-1107  to 
manufacture  nuclear  reactor  fuel 
utilizing  Special  Nuclear  Material 
(SNM).  specifically  low-enriched 
uranium,  and  to  receive,  possess,  use, 
store  and  transfer  soiuce  material.  These 
activities  generate  low-level,  radioactive 
waste.  Examples  of  this  waste  include, 
but  are  not  limited  to,  dry  activated 
waste  such  as  pipes,  building  debris, 
insulation,  wire,  concrete,  plastic, 
ductwork,  cabinets,  furniture,  and  some 
flowable  materials  like  dirt  and  blasting 
sand. 

1 .2  Review  Scope 

In  accordance  with  10  CFR  Part  51. 
this  EA  serves  to  (1)  present  information 
and  analysis  for  determining  whether  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  or  to  prepare  an  Environmental 
Impact  Statement  (EIS);  (2)  fulfill  the 
NRC's  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  when 
no  EIS  is  necessary;  and  (3)  facilitate 
preparation  of  an  EIS  if  one  is  necessary. 
Should  the  NRC  issue  a  FONSI,  no  EIS 
would  be  prepared. 

1.3  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-1107  to  exempt 
the  licensee  from  the  fissile  material 
package  standards  for  shipment  of 
certain  bulk  materials  containing  low 
concentrations  of  uranium-235 
contamination  and  to  impose  limiting 
conditions  to  ensure  adequate  controls 
for  nuclear  criticality  safety.  These 
materials  would  be  exempt  from  fissile 
material  classification  and  the  fissile 
material  package  standards  of  10  CFR 
71.55  and  71.59.  but  subject  to  other 
requirements  of  10  CFR  part  71  and  the 
further  limiting  conditions.  A  Safety 
Evaluation  Report  (SER)  has  been 
prepared  by  the  NRC  staff  and  contains 
a  discussion  of  the  safety  considerations 
for  approval  of  the  amendment.  The 
SER  will  be  included  in  the  license 
amendment  when  it  is  issued. 

2 . 4  Need  for  Proposed  Action 

Westinghouse  is  currently 
manufacturing  nuclear  reactor  fuel  at  its 
Columbia,  SC  facility.  It  is  requesting 
the  exemption  for  transportation  of  low 
level  radioactive  waste  (LLRW) 
generated  during  normal,  routine 
operations.  The  reason  for  this  request 
is  to  better  utilize  shipping  containers 
and  transportation. 

On  February  10, 1997,  the  NRC  issued 
an  emergency  direct  fir  1  rule  (62  FR 
5913)  changing  the  fissile  material 
exemption  specifications  of  10  CFR  part 
71.  The  revised  rule  limits  the  fissile- 


material  mass  in  a  consignment  and 
restricts  the  presence  of  select 
moderators  with  very  low  neutron- 
absorption  properties  (i.e.,  special 
moderators).  Under  this  rule, 
specifically  10  CFR  71.53(a), 
Westinghouse  is  limited  to  400  grams  of 
U-235  per  consignment.  The  imposition 
of  this  400-gram  U-235  limit  per 
consignment  increases  the  number  of 
shipments  required  to  dispose  of  LLRW. 

Westinghouse  must  make  many  small 
LLRW  shipments  to  comply  with  the 
current  SNM  limits.  With  this 
amendment,  Westinghouse  will  be  able 
to  utilize  the  entire  volume  of  a  strong- 
tight,  twenty-foot  sea/land  van;  thus, 
skipping,  in  one  shipment,  LLRW  that 
aurently  takes  ten  shipments. 
Therefore.  Westinghouse  submitted  this 
license  amendment  request  for  a 
specific  exemption  from  the 
requirements  of  10  CFR  71.55  and  71.59 
for  specified  SNM  shipments  with 
greater  than  400  grams  U-235  per 
consignment. 

On  April  15,  2002,  the  Westinghouse 
facility  in  Hematite,  MO  (SNM-33). 
received  a  fissile  material  exemption  for 
use  in  decommissioning  the  Hematite 
facility  (NRC.  2002).  This  action 
requests  the  same  exemption  for  the 
Columbia,  SC  facility  (SNM-1107). 

1 .5    Alternatives  to  the  Proposed 
Action 

No  Action  (i.e.,  deny  the  request). 
2.0    A£fected  Environment 

The  affected  environment  for  the 
proposed  action  would  be  the 
immediate  vicinity  of  the  vehicle  used 
to  transport  the  material  to  a  licensed 
disposal  facility. 

The  affected  environment  for  no 
action  is  the  Westinghouse  site.  A  full 
description  of  the  site  and  its 
characteristics  is  given  in  the  1995 
Environmental  Assessment  for  the 
Renewal  of  the  NRC  license  for 
Westinghouse  (NRC,  1995).  The 
Westinghouse  facility  is  located  on  a 
site  of  about  1200  acres  in  Richland 
County,  South  Carolina,  approximately 
8  miles  southeast  of  the  city  of 
Columbia. 

3.0  Environmental  Impacts  of 
Proposed  Action  and  Alternatives 

3. 1  Occupational  and  Public  Health 

Proposed  Action 

The  risk  to  human  health  from  the 
transportation  of  all  radioactive  material 
in  the  U.S.  was  evaluated  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC,  1977). 
Tlie  principal  radiological 
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environmental  impact  during  normal 
transportation  is  direct  radiation 
exposure  to  nearby  persons  from 
radioactive  material  in  the  package.  The 
average  annual  individual  dose  from  all 
radioactive  material  transportation  in 
the  U.S.  was  calculated  to  be 
approximately  0.5  mrem.  well  below  the 
10  CFR  Part  20  requirement  of  100 
mrem  for  a  member  of  the  public.  The 
proposed  action  would  result  in  fewer 
shipments.  Fewer  shipments  would 
expose  fewer  members  of  the  public  to 
radiation,  reduce  nonradiological  truck 
emissions,  and  reduce  the  risk  of 
injuries  from  traffic  accidents.  However, 
the  reductions  would  be  so  small  that 
the  differences  would  be  negligible. 

Occupational  health  was  also 
considered  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC.  1977).  The  average 
annual  occupational  dose  to  the 
drivers)  is  estimated  to  be  8.7  mSv  (870 
mrem).  which  is  below  the  10  CFR  Part 
20  requirement  of  50  mSv  (5000  mrem). 
The  Department  of  Transportation 
(DOT)  regulations  in  49  CFR  177.842(g) 
require  that  the  radiation  dose  rate  may 
not  exceed  0.02  mSv  (2  mrem)  per  hour 
in  any  position  normally  occupied  in  a 
motor  vehicle.  The  proposed  action 
would  not  cause  dose  rates  to  the  driver 
exceeding  the  DOT  limit. 

The  NRC  staff  evaluated  the 
possibility  of  a  criticality  accident  due 
to  transportation  of  this  material.  Based 
on  the  statements  and  representations  in 
the  application,  the  staff  concluded  that 
limiting  the  contents  as  described  in  the 
application  will  provide  adequate 
assurance  that  an  inadvertent  criticality 
caimot  occur  if  the  materials  are  exempt 
from  the  fissile  material  classification 
and  fissile  material  package  standards  of 
10  CFR  71.55  and  71.59.  A  detailed 
discussion  of  this  analysis  can  be  found 
in  the  Safety  Evaluation  Report  for  this 
amendment. 

Under  the  proposed  action,  the  doses 
to  the  public  and  to  the  workers  are  not 
increased  beyond  those  considered  in 
the  Final  Environmental  Impact 
Statement  on  the  Transportation  of 
Radioactive  Material  by  Air  and  Other 
Modes  (NRC,  1977).  Therefore, 
shipment  of  these  materials  as  proposed 
would  be  consistent  with  the 
assessment  of  environmental  impacts 
and  the  conclusions  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC,  1977). 

No  Action 

Denying  this  amendment  request 
would  not  result  in  any  significant 
difference  in  the  risk  to  the  public 


health  from  radiological  materials.  If 
this  amendment  request  is  denied,  the 
licensee  would  be  required  to  ship  the 
contaminated  waste  more  frequently  in 
smaller  containers.  The  larger  number  of 
shipments  also  is  consistent  with  the 
assessment  of  environmental  impacts 
and  the  conclusions  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC,  1977). 
As  noted  above,  the  level  of 
nonradiological  truck  emissions  and  the 
risk  of  injuries  from  traffic  accidents 
would  be  higher,  but  the  differences 
would  be  negligible. 

The  occupational  health  impacts 
would  not  change  significantly  as  a 
result  of  denial  of  this  amendment 
request.  Occupational  doses  at  the 
facility  may  be  slightly  higher  as  a  result 
of  the  larger  nimiber  of  packages  that 
workers  must  prepare  and  handle; 
however,  the  facility  will  continue  to 
implement  NRC-approved,  radiation 
safety  procedures  for  handling 
radioactive  materials.  Thus,  the  dose  to 
workers  under  the  no  action  alternative 
will  remain  within  acceptable 
regulatory  limits. 

3.2  Effluent  Releases,  Environmental 
Monitoring.  Water  Resources,  Geology, 
Soils.  Air  Quality,  Demography.  Biota, 
Cultural  and  Historic  Resources 

Proposed  Action 

The  NRC  staff  has  determined  that  the 
approval  of  the  proposed  amendment 
will  not  impact  effluMit  releases, 
environmental  monitoring,  water 
resources,  geology,  soils,  air  quality, 
demography,  biota,  or  cultural  or 
historic  resources  under  normal 
transport  conditions. 

No  Action 

The  NRC  staff  has  determined  that 
denial  of  the  proposed  amendment  will 
not  impact  effluent  releases, 
environmental  monitoring,  water 
resources,  geology,  soils,  air  quality, 
demography,  biota,  or  ciUtural  or 
historic  resources  at  or  near  the 
Westinghouse  site. 

3.3  Conclusions 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  envirorunental 
impacts  associated  with  the  proposed 
action  are  not  significant  and,  therefore, 
do  not  warrant  denial  of  the  license 
amendment  request.  The  staff  has 
determined  that  the  proposed  action, 
approval  of  the  license  amendment 
request  as  submitted,  is  the  appropriate 
alternative  for  selection.  Based  on  an 
evaluation  of  the  environmental  impacts 
of  the  amendment  request,  the  NRC  has 


determined  that  the  proper  action  is  to 
issue  a  FONSI  in  the  Federal  Register. 

4.0    Agencies  and  Persons  Contacted 

The  NRC  provided  the  draft 
Environmental  Assessment  and  FONSI 
to  staff  from  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (DHEC)  on 
September  27.  2002.  NRC  staff  provided 
the  licensee's  exemption  request  and 
NRC's  Safety  Evaluation  Report 
supporting  the  exemption.  Diuing  a 
conference  call  with  DHEC  staff  on 
October  17.  2002.  NRC  staff  confirmed 
that  the  proposed  action  would  not 
affect  the  regulation  in  10  CFR  70.42 
requiring  Westinghouse  to  verify  that 
waste  disposal  facilities  are  authorized 
to  receive  their  shipments.  DHEC  had 
no  comments  or  concerns  with  the 
proposed  action. 

Because  the  proposed  action  is 
entirely  within  existing  facilities  and 
roadways,  the  NRC  has  concluded  that 
there  is  no  potential  to  affect 
endangered  species  or  historic 
resources,  and  therefore  consultation 
with  the  State  Historic  Preservation 
Society  and  the  U.S.  Fish  and  Wildlife 
Service  was  not  necessary. 
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Final  Finding  of  No  Significant  Impact 

The  Commission  has  prepared  the 
above  Environmental  Assessment 
related  to  the  amendment  of  Special 
Nuclear  Material  License  SNM-1107. 
On  the  basis  of  the  assessment,  the 
Commission  has  concluded  that 
environmental  impacts  associated  with 
the  proposed  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice, "  the 
Environmental  Assessment  and  the 
documents  related  to  this  proposed 
action  will  be  available  electronically 


for  public  inspection  frtim  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  dociiment  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room). 

The  NRC  contact  for  this  licensing 
action  is  Kevin  M.  Ramsey,  who  may  be 
contacted  at  (301)  415-7887  or  by  e-mail 
at  kmr@nrc.gov  for  more  information 
about  the  licensing  action. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  November  2002. 

For  the  Nuclear  Regulatory  Coininission. 
Daniel  M.  Gillen, 

Acting  Director,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  02-31001  Filed  12-6-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Bhweeidy  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerttions;  Notice; 
Correction 

On  November  12,  2002  (67  FR  68728), 
the  Federal  Register  published  the 
Biweekly  Notice  of  Applications  and 
Amendments  to  Operating  Licenses.  On 
page  68745,  in  the  first  colimm,  the 
heading  that  reads  "Tennessee  Valley 
Authority,  Docket  No.  50-327, 
Sequoyah  Nuclear  Plant.  Unit  1, 
Hamilton  County,  Tennessee"  shoidd 
read  "Tennessee  Valley  Authority, 
Docket  Nos.  50-327  and  50-328. 
Sequoyah  Nuclear  Plant,  Units  1  and  2, 
Hamilton  Goimty,  Tennessee." 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinslu, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(PR  Doc.  02-30998  Filed  12-6-02;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Fiscal  Year  2003  Tortiously  Liable 
Third  Party  Medical  and  Dental  Rates 
(Department  of  Defense) 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTKm:  Notification  of  Department  of 

Defense's  Fiscal  Year  2003  tortiously 

liable  third  party  medical  and  dent^ 

rates. 

summary:  The  Fiscal  Year  2003 
Department  of  Defense  reimbursement 
rates  are  provided  in  accordance  with 
Title  10,  United  States  Code,  section 
1095.  The  medical  and  dental  service 
rates  in  this  package  and  at  the 
Unformed  Business  Office  Web  site 
(http  -.//www.  tricare.  osd.mil/ebc/ 
rm_home/ 

ubo documents rates tables.cmf) 

are  effective  October  1,  2002. 

The  Medical  Care  Expense  Recovery 
Act  (Pub.  L.  87-693)  allows  the  Federal 
government  to  recover  reasonable 
charges  from  third  parties  for  the 
provision  of  services  necessitated  by  a 
tort  liability.  Executive  Order  No.  11060 
directs  that  the  Director  of  the  Office  of 
Management  and  Budget  set  rates  for  the 
recovery  of  cost  of  medical  care  from 
tortiously  liable  third  parties.  These 
rates  are  used  to  charge  third  parties  for 
the  health  care  provided  through  the 
Defense  Health  System. 

Mitdiell  E.  Daniels,  Jr., 

Director. 

(FR  Doc.  02-31024  Filed  12-6-02;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2002  Agency 
Inventories  Under  the  Federal 
Activities  Inventory  Reform  Act  of  1998 
(Public  Law  105-270)  ("FAIR  Act") 

agency:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

Second  FAIR  Act  Release  2002 


ACTKW:  Notice  of  Public  Availability  of 
Agency  Inventories  of  Activities  That 
Are  Not  Inherently  Governmental  and  of 
Activities  That  Are  Inherently 
Governmental. 

SUMMARY:  Agency  inventories  of 
activities  that  are  not  inherently 
governmental  are  now  available  to  the 
public  from  the  agencies  listed  below,  in 
accordance  with  the  "Federal  Activities 
Inventory  Reform  Act  of  1998  "  (Public 
Law  105-270)  ("FAIR  Act").  Agency 
inventories  of  activities  that  are 
inherently  governmental  are  also  now 
available  to  the  public  from  the  agencies 
listed  below.  This  is  the  second  release 
of  the  2002  FAIR  Act  inventories.  The 
Office  of  Federal  Procurement  Policy 
has  made  available  a  summary  FAIR  Act 
User's  Guide  through  its  Internet  site: 
http:/ /www.  whitehouse.gov/OMB/ 
procurement/index.html.  The  User's 
Guide  should  help  interested  parties 
review  2002  FAIR  Act  invmtories,  and 
,gain  access  to  agency  inventories 
through  agency  web-site  addresses. 

The  FAIR  Act  requires  OMB  to 
publish  an  announcement  of  public 
availability  of  agency  inventories  of 
activities  diat  are  not  inherently 
governmental  upon  completion  of 
OMfi's  review  and  consultation  process 
concerning  the  content  of  the  agencies' 
inventory  submissions.  After  review  and 
consultation  with  OMB,  the  agency 
inventories  are  made  available  to  the 
public.  Interested  parties  who  disagree 
with  the  agency's  initial  judgment  can 
challenge  the  inclusion  or  the  omission 
of  an  activity  on  the  list  and,  if  not 
satisfied  widi  this  review,  may  also 
demand  a  higher  agency  review/appeal. 

Mitchell  E.  Daniels.  Jr., 

Director. 


.Agency 

Advisory  Council  on  Historic  Preservation  

African  Development  Foundation  

Appalachian  Regional  Commission 

Broadcasting  Board  of  Governors 

Council  on  Environmental  Quality  

Department  of  Education 

Department  of  Housing  and  Urt>an  Development  (IG) 

Departnrtent  of  the  Interior  

Department  of  the  Interior  (IG) 

Envirorvnental  Protection  Agency  


Contact 


John  Fowler,  (202)  606-8503,  www.achp.gov. 

Tom  Coogan,  (202)  673-3946,  www.adf.gov. 

Guy  Land.  (202)  884-7674,  www.arc.gov. 

Monica  Smith,  (202)  619-3988,  www.bbg.gov. 

Dinah  Bear,  (202)  395-7421,  www.whitehouse  gov/ceq. 

Glenn  Perry,  (202)  708-8488,  www.ed.gov/oHices/OCFO. 

John  Han^,  (202)  708-0614,  x8164,  www.hud.gov/otg/oigindex. 

Dorothy  Sugiyama,  (202)  208-3433,  www.doi.gov. 

Steve  Suprun,  (202)  208-6523,  www.oig.doi.gov. 

Timothy  McProuty,  (202)  564-4996,  www.epa.gov. 
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Agency 

Environmental  Proteclion  Agency  (IG) 

Equal  Employment  Opportunity 

Federal  Communications  Commission 

Federal  Communicatiofis  Commission  (IG)  

Federal  Emergency  Management  

Federal  Mediation  and  CorKiliation  Service 

Federal  Mine  Safety  and  Health  Review  Commission 

Federal  Trade  Commission  

Inter-American  Foundation  

International  Trade  Commission  

Japan-U.S.  Friendship  Commission 

Morris-Udall  Foundation  

National  Archives  and  Records  Administration 

National  Archives  and  Records  Administration  (IG)  ... 

National  Capital  Planning  Commission  

National  Gallery  ot  Art 

National  Endowment  fof  the  Arts  

National  Labor  Relations  Board 

National  Labor  Relations  Board  (IG) 

National  Medetion  Board  

National  ScterKe  Foundation  

Occupational  Safety  and  Health  Review  Commission 

Office  of  Management  and  Budget  

Peace  Corps 

Railroad  Retirement  Board 

Railroad  Retirement  Board  (IG)  

SmaH  Business  Administration 

U.S.  Patent  aryj  Trademark  Office 

U.S.  Trade  and  Development  Agency  

U.S.  Trade  Representative 


Contact 


Elissa  Karpf,  (202)  566-2604,  www.epa.gov/oigearth. 

James  Israel,  (202)  663-4250,  www.eeoc.gov. 

Michele  Sutton,  (202)  418-0100,  www.fcc.gov. 

Charles  Willoughby,  (202)  418-0472,  www.fcc.gov/oig/oigrepofts.html. 

Agency  Margaret  Chan,  (202)  646-2931 ,  www.tema.gov. 

Karen  Kline,  (202)  606-5488.  www.fnics.gov. 

Richard  Baker,  (202)  434-9900,  www.fmshrc.gov. 

Darteen  Cossette,  (202)  326-3255,  www.ftc.gov. 

Linda  Borst-Koiko,  (703)  306-4308,  www.iaf.gov. 

Judith  Gwynn,  (202)  205-2202,  www.usitc.gov. 

Eric       Gangtoff,       (202)       418-9800,       www.jusfc.gov/commlssn/ 

commissn.html. 
Christopher  Helms,  (520)  670-5299,  www.udall.gov. 
Lori  Lisowski,  (301)  837-1850,  www.archives.gov. 
Janrws    Springs,     (301)    837-3018,    www.archives.gov/about  us/of- 

fice_of  thejnspectof  general/. 
Sandra  Quick,  (202)  4ffi-7200,  www.ncpc.gov. 
William  Roache,  (202)  842-6329,  www.nga.gov. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoM*  No.  34-46935;  HI*  rto.  SR-CBOE- 
2002-27] 

Self-Regulatory  Organizations; 
Chicago  Board  OpMons  Exchange. 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Amendments  No.  1  and  2 
Thereto  t>y  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  Permanent 
Approval  of  the  100  Spoke  RAES 
Wheel  Pilot  Program  and  Elimination 
of  the  "Vacation  Penalty" 

December  2,  2002. 
I.  Introduction 

On  May  24.  2002.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Secixrities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder.^  a  proposal  to  amend  its 
rules  to  eliminate  the  pilot  program  and 


make  permanent  the  100  Spoke  RAES 
Wheel  System.  The  CBOE  further 
proposed  to  modify  the  calculation  of 
the  participation  distribution  for  market 
makers  participating  on  the  100  Spoke 
RAES  Wheel  by  eliminating  the 
"vacation  penalty."  On  July  17,  2002. 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.^  On 
September  26.  2002,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.'*  On  October  17,  2002,  the 
Commission  published  the  proposed 
rule  change  and  Amendments  No.  1  and 
2  in  the  Federal  Register.^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposal 

On  May  25,  2000,  the  Commission 
approved,  on  a  pilot  basis,  the 
Exchange's  proposal  to  amend  Rule  6.8 


•  15  U.S.C  788(bHl). 
M7CFR240.19b-«. 


'  See  Letter  from  Nancy  L.  Nielsen.  Director  of 
Arbitration  and  Assistant  Secretary,  CBOE,  to 
Nancy  Sanow,  Assistant  Director.  Division  of 
Market  Regulation.  Commission,  dated  July  16, 
2002  ("Amendment  No.  1"). 

*  See  Letter  btim  Madge  M.  Hamilton,  Legal 
Division.  CBOE,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  September  26.  2002 
("Amendment  No.  2"). 

>  See  Securities  Exchange  Act  Release  No.  46683 
(October  17,  2002).  67  FR  65384  (October  24,  2002). 


to  provide  the  appropriate  Floor 
Procedure  CommittBe  ("FPC")  with  a 
third  choice  for  apportioning  RAES 
trades  among  participating  market 
makers,  the  100  Spoke  RAES  Wheel.»  In 
those  classes  where  the  100  Spoke 
RAES  Wheel  is  employed,  the  allocation 
of  RAES  trades  to  participating  market 
makers  is  commensurate  with  the 
distribution  of  in-person  agency  market- 
maker  trades  for  non-RAES  trades  in 
that  class.  The  pilot  program  has  been 
extended  five  times,  most  recently  imtil 
November  28.  2002.^ 


■Securities  Exchange  Act  Release  No.  42824  (May 
25,  2000),  65  FR  37442  (June  14,  2000).  RAES  is  the 
Exchange's  automatic  execution  system  for  public 
customer  market  or  marketable  limit  orders  of  less 
than  a  certain  size.  ' 

'  Securities  Exchange  Act  Release  No.  46644 
(October  10.  2002)  (pilot  program  extended  until 
November  28.  2002)  (SR-CBOE-2002-60): 
Securities  Exchange  Act  Release  No.  46149  (June 
28,  2002),  67  FR  45161  (July  8,  2002)  (pilot  program 
extended  until  September  28,  2002)  (SR-CBOE- 
2002-34);  Securities  Exchange  Act  Release  No. 
45230  (January  3.  2002),  67  FR  1380  (January  10, 
2002)  (pilot  program  extended  until  June  28,  2002) 
(SR-CBOE-2001-68);  Securities  Exchange  Act 
Release  No.  44749  (August  28,  2001),  66  FR  46487 
(September  5,  2001)  (pilot  program  extended  until 
December  28,  2001)  (SR-CBOE-2001-47); 
Securities  Exchange  Act  Release  No.  44020 
(February  28.  2001),  66  FR  13985  (March  8.  2001) 
(pilot  program  extended  until  August  28.  2001) 
(SR-CBOE-01-07). 
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Under  the  100  Spoke  RAES  Wheel, 
RAES  orders  are  assigned  to  market 
makers  according  to  the  percentage  of 
their  in-person  agency  contracts 
(excluding  RAES  contracts)  traded  in 
that  class  compared  to  the  in-person 
agency  contracts  (excluding  RAES 
contracts)  of  all  of  the  market  makers 
traded  during  the  review  period.  Agency 
contracts  are  any  contracts  represented 
by  an  agent  (booked  orders  and  orders 
represented  by  brokers)  and  do  not 
include  contracts  traded  between 
market  makers  in  person  in  the  trading 
crowd.  A  particular  market  maker's 
entitlement  will  change  based  upon  the 
percentage  of  agency  contracts  that 
market-maker  tladed  in  the  review 
period.  For  example,  if  a  particular 
market  maker  traded  10%  of  all  the  in- 
person  agency  contracts  (excluding 
RAES  contracts)  of  class  ABC  for  a 
particular  review  period,  then  that 
market  maker  wotild  be  assigned  10%  of 
the  RAES  contracts  during  the  next 
trading  period.  The  review*  period  is 
determined  by  the  appropriate  FPC. 

The  RAES  Wheel  can  be  envisioned 
as  having  a  number  of  spokes,  each 
generally  representing  one  percent  of 
the  total  participation  of  all  market 
makers  in  the  class.  Thus,  a  market 
maker  generally  will  be  assigned  one 
spoke  for  each  one  percent  of  his  or  her 
market  maker  participation  during  the 
review  period.  If  the  spoke  size  is  one 
and  all  market  makers  who  traded  in- 
person  agency  contracts  in  that  option 
class  during  the  review  period  are 
logged  onto  RAES,  and  no  other  market 
makers  are  logged  on,  the  RAES  Wheel 
would  consist  of  100  spokes, 
representing  100  percent  of  all  market 
maker  activity  during  the  review  period. 
The  appropriate  FPC  may  establish  a 
larger  spoke  size.  Setting  the  spoke  size 
to  five  contracts,  for  example,  would 
redefine  the  RAES  Wheel  for  a 
particular  option  class  as  a  Wheel  of  500 
contracts.  A  larger  Wheel  would  mean 
the  Wheel  would  not  revolve  as  quickly 
through  the  logged  on  market  makers, 
but  a  larger  Wheel  would  not  change  the 
participation  percentage  of  the 
individual  market  makers. 

A  wedge  is  the  maximiun  number  of 
spokes  that  may  be  consecutively 
assigned  at  any  one  time  to  a  market 
maker  during  a  rotation  of  the  RAES 
Wheel.  The  purpose  of  the  wedge  is  to 
break  up  the  distribution  of  contracts 
into  smaller  groupings  to  reduce  the 
exposure  of  any  one  market  maker  to 
market  risk.  If  the  size  of  the  wedge  is 
smaller  than  the  number  of  spokes  to 
which  a  particular  market  maker  may  be 
entitled  based  on  his  or  her 
participation  percentage,  then  that 
market  maker  would  receive  one  or 


more  additional  assignments  during  one 
revolution  of  the  RAES  Wheel.  For 
example,  in  the  case  where  one  spoke  is 
equal  to  one  contract  and  the  market 
maker's  participation  percentage  is  15 
percent  (15  percent  of  100  spokes)  and     ^ 
the  wedge  size  is  ten,  that  market  maker 
first  would  be  assigned  ten  contracts  on 
the  RAES  Wheel  and  then  five  contracts 
at  a  different  place  on  the  RAES  during 
the  same  revolution  of  the  RAES  Wheel. 
The  wedge  size  is  variable  at  the 
discretion  of  the  appropriate  FPC  and 
may  be  established  at  different  levels  for 
different  classes,  or  at  the  same  level  for 
all  classes. 

In  its  filing,  the  Exchange  represented 
that  the  100  Spoke  RAES  Wheel  has 
worked  as  anticipated  by  providing  an 
efficient  and  effective  alternative 
allocation  method  for  assigning  RAES 
trades.  The  Exchange  further 
represented  that,  in  those  classes  where 
the  100  Spoke  RAES  Wheel  is 
employed,  the  distribution  of  RAES 
trades  is  essentially  identical  to  the 
distribution  of  in-person  agency  market 
maker  trades  on  non-RAES  trades  in 
that  class  during  the  relevant  review 
period. 

The  Exchange  also  clarified  the 
calculation  of  the  participation 
distribution  for  market  makers 
participating  on  the  100  Spoke  RAES 
Wheel."  Specifically,  the  applicable 
review  period  would  be  adjusted  to 
account  for  vacations  by  market  makers. 
CBOE  indicated  that  without  this 
revision,  if  a  market  maker  takes  even  a 
single  trading  day  off  over  the  two-week 
review  period,  the  market  maker  is 
allocated  a  number  of  spokes  that  is  less 
than  the  market-maker's  average  daily 
percentage  of  the  trading  volume, 
resulting  in  a  "vacation  penalty."  Thus, 
rather  than  a  maximum  review  period  of 
two  weeks,  as  provided  in  the  current 
rule,  the  review  period  will  be  a 
maximum  of  10  trading  days,  i.e.,  last 
ten  days  in  which  the  market  maker  had 
trading  activity,  subject  to  the  condition 
that  the  review  period  cannot  extend 
back  more  than  30  calendar  days  (in 
order  to  assure  that  the  review  period  is 
not  based  on  stale  activity).  Under  the 
proposed  rule,  the  trading  days  within 
the  review  period  may  be  non- 
consecutive  trading  days,  and  the 
percentage  allocation  will  be  calculated 
at  the  conclusion  of  each  trading  day 
and  will  be  applied  to  the  100  Spoke 
RAES  Wheel  distribution  on  the 
following  trading  day. 

Further,  CBOE  explained  that,  in 
calculating  the  review  period,  the  10 
trading  days  used  to  compute  one 
market  maker's  RAES  participation 


distribution  may  be  a  different  10 
trading  days  than  another  market  maker 
signed  onto  RAES  in  the  same  trading 
crowd,  and  that  the  10-day  review 
periods  of  individual  market  makers 
may  overlap.^  In  addition,  CBOE 
clarified  that  the  individual  market 
makers  have  no  discretion  over  which 
10  trading  days  will  be  used  in  the 
calculation.  The  proposed  rule  change 
permits  the  appropriate  FPC  to  set  a 
review  period  not  to  exceed  10  trading 
days.^°  Once  the  appropriate  FPC  has 
set  the  number  of  days  to  be  used  in  the 
calculation  of  the  market  maker's 
participation  distribution,  the  Exchange 
looks  back  that  number  of  trading  days 
to  calculate  each  market  maker's 
participation  right. 

CBOE  further  noted  that,  tmder  the 
proposed  rule,  the  Exchange  will 
conduct  the  calculation  for  the  market 
maker  participation  distribution  at  the 
conclusion  of  each  trading  day  and 
apply  the  market  makers'  RAES 
pcirticipation  distribution  to  the 
following  trading  day.  CBOE  further 
explained  that,  since  the  calculation  of 
the  participation  distribution  is  done  at 
the  end  of  each  trading  day.  the  10  day 
review  period  for  each  market  maker 
will  be  done  on  a  rolling  basis,  i.e.,  each 
time  the  calculation  is  conducted,  the 
non-RAES  agency  trading  volume  for 
the  current  day,  if  any,  is  added  to  the 
10  day  review  period,  and  the  non- 
RAES  agency  trading  volume  for  the 
oldest  day  used  for  the  previous  day's 
calculation  is  deleted.  According  to 
CBOE,  this  calculation  encoiuages 
market  makers  to  actively  trade  every 
day,  since  each  day's  trading  activity 
will  have  an  effect  on  the  market 
maker's  RAES  participation  distribution 
for  the  next  trading  day.^^  Finally, 


*  See  Amendment  No.  1,  supra  n.  3. 


^See  Amendment  No.  2.  supra  n.  4.  As  noted 
alxive.  the  review  period  of  a  maximum  of  10 
trading  days  (i.e.,  the  last  ten  days  in  which  the 
market  maker  had  trading  activity)  cannot  extend 
back  more  than  30  calendar  days. 

>°The  Exchange  represents  that  under  the 
proposed  rule  change,  as  amended,  all  market 
makers'  review  periods  will  be  of  equal  size, 
regardless  of  whether  the  Exchange  may  look  at 
different  underlying  time  periods  to  ascertain  the 
most  recent  days  of  trading  activity  for  a  specific 
market  maker.  Teleptione  conference  among  Madge 
Hamilton,  Legal  Division,  CBOE,  Nancy  Sanow, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  and  Geoffrey  Pemble,  Special 
Counsel,  Division  of  Market  Regulation, 
Commission  (November  26,  2002). 

"  Any  market  maker  that  logs  on  the  system 
during  a  particular  review  period  will  be 
guaranteed  to  receive  an  entitlement  during  that 
review  period  of  no  less  than  1  percent  of  RAES 
contract's,  or  one  "spoke."  The  minimum 
entitlement  applies  to  any  market  maker  in  a 
particular  option  class  who  logs  on  RAES  during  a 
given  review  period.  Thus,  new  market  makers  who 
liave  not  yet  tiad  time  to  acquire  market  share  on 
the  trading  floor  will  be  allocated  a  single  spoke  if 

Continued 
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CBOE  noted  the  formula  for  determining 
market  maimer  participation  percentage 
on  the  100  Spoke  RAES  Wheel.  CBOE 
explained  that  in  order  to  calciilate  a 
market  maker's  participation 
percentage,  the  "non-RAES  agency 
trading  volume"  for  a  given  market 
maker  is  divided  by  the  "total  volume," 
i.e.,  the  sum  of  the  volume  of  the  non- 
RAES  agency  trades  for  all  traders  in  a 
particiQar  options  class  (which  is 
determined  by  adding  together  the 
trading  volume  for  each  market  maker 
and  DPM  during  his  or  her  relevant 
review  period). 

m.  Discuasion 

After  careful  review,  the  Commission 
finds  that  implementation  of  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act  '^  and  the  rules  and 
regulations  thereimder  applicable  to  a 
national  securities  exchange.  ^^ 
Specifically,  the  Commission  believes 
that  the  proposal,  as  amended,  is 
consistent  with  Sections  6(b)(5)  and 
6(b)(8)  of  the  Act.'*  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. '5  Section  6(b)(5)  also 
requires  that  those  rules  not  be  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
Section  6(b)(8)  of  the  Act  requires  that 
the  rules  of  an  exchange  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

As  the  Commission  stated  in  its 
original  approval  order  for  the  100 
Spoke  RAES  Wheel  as  a  pilot  program, 
the  Commission  believes  that  CBOE's 
implementation  of  the  100  Spoke  RAES 
Wheel  system  as  a  pilot  program  was  an 
important  step  forward,  as  it  rewarded 
those  market  makers  who  consistently 


they  leg  on  RAES  during  the  first  review  period 
they  traded  that  class  on  the  Exchange  floor. 
Telephone  conference  among  Madge  Hamilton. 
Legal  Division.  CBOE.  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  and  Geoffrey  Pemble,  Special 
Counsel.  Division  of  Market  Regulation. 
Commission  (November  26.  2002). 

"  15  U.S.C  78f. 

"  15  U.S.C.  78flb)(5). 

>«  15  U.S.C  78f(b)(5)  and  (b)(8). 

''In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C  78c(0. 


execute  a  greater  portion  of  agency 
orders  in  die  trading  crowd,  rather  than 
randomly  assigning  contracts  to  all 
market  makers  logged  on  RAES. 
Although  the  100  Spoke  RAES  Wheel 
does  not  reward  a  market  maker  for 
improving  the  Exchange's  displayed 
quotation,  it  does  reward  the  market 
maker  for  providing  liquidity  to  orders 
in  the  trading  crowd  by  linking  the 
market  maker's  percentage  of  RAES 
contracts  to  the  percentage  of  agency 
contracts  it  executed  in  the  trading 
crowd. 

Unlike  the  two  means  of  allocation 
that  were  used  exclusively  prior  to  the 
100  Spoke  RAES  Wheel  pilot  program, 
imder  which  the  size  of  die  order 
assigned  to  a  particular  market  maker  is 
determined  randomly,'^  the  100  Spoke 
RAES  Wheel  more  closely  allocates  the 
percentage  of  contracts  that  a  particular 
market  maker  can  receive  on  a  single 
revolution  of  the  Wheel  to  the 
percentage  of  in-person  agency  contacts 
(excluding  RAES  contracts)  traded  on 
CBOE  by  that  market  maker.  With  the 
100  Spoke  RAES  Wheel,  market  makers 
have  a  greater  incentive  to  compete 
effectively  for  orders  in  the  crowd,  and 
this,  in  turn,  should  benefit  investors 
and  promote  the  public  interest. 

The  Commission  reiterates  that 
implementation  of  the  100  Spoke  RAES 
Wheel  will  have  no  effect  on  the  prices 
offered  to  customers.  Under  CBOE  Rule 
6.8(d](i),  RAES  automatically  provides 
to  each  retail  customer  order  its 
execution  price,  generally  determined 
by  the  prevailing  market  quote  at  the 
time  of  the  order's  entry  into  the  system. 
The  100  Spoke  RAES  Wheel  merely 
provides  for  a  different  contract 
allocation  system  than  currently  exists 
for  automatic  execution  of  small  retail 
orders. 

The  proposed  rule  change  also  will 
eliminate  the  "vacation  penalty"  that 
resulted  under  the  original  rule  when  a 
market  maker  was  absent  for  one  or 
more  days.  Under  the  proposed  rule 
change,  as  amended,  the  review  period 
will  be  the  period  not  in  excess  of  10 
trading  days,  i.e.,  last  ten  days  in  which 
the  market  maker  had  trading  activity, 
subject  to  the  condition  that  the  review 
period  cannot  extend  back  more  than  30 
calendar  days  (in  order  to  assure  that 
the  review  period  is  not  based  on  stale 
activity).  In  addition,  the  Commission 
notes  that  under  the  proposal,  all  market 
maker's  review  periods  will  be  of  equal 
size,  regardless  of  whether  the  Exchange 
may  look  at  different  imderlying  time 
periods  to  ascertain  the  most  recent 


days  of  trading  activity  for  a  specific 
market  maker.  The  Commission  finds 
that  these  changes  relating  to  the 
"vacation  penalty"  are  consistent  with 
the  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change,  as  amended  (SR- 
CBOE-2002-27)  is  approved  on  a 
permanent  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  02-31018  Filed  12-6-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoM*  No.  34-46832;  HI*  No.  SR-CHX- 
2002-34] 

Salf-Ragulatory  Organizations;  Notice 
of  niing  and  Immediate  Effectlvenesa 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  Relating 
to  the  Trading  of  NasdM^NM  Securities 

November  29,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
25.  2002,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  \fy  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Orgaiuzation's 
Statement  of  the  Terms  of  SulMtance  of 
the  Proposed  Rule  Change 

The  Exchange  has  requested  a  one- 
year  extension  of  the  pilot  program 
relating  to  the  trading  of  Nasdaq/NM 
securities  on  the  Exchange.  Specifically, 
the  pilot  program  amended  Article  XX, 
Rule  37  and  Article  XX,  Rule  43  of  the 
Exchange's  rules.  The  current  pilot 
expired  on  November  1,  2002.  The 
Exchange  proposes  that  the  pilot  remain 
in  effect  on  a  pilot  basis  through 
November  1,  2003.  The  text  of  the 
proposed  rule  change  is  available  at  the 


<B  Under  Variable  RAES.  the  market  maker  has 
some  flexibility  in  limiting  the  extent  of  its 
exposure  during  each  revolution  of  the  Wheel. 


"15  U.S.C.  78s(b)(2). 
'•17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 
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principal  offices  of  the  CHX  and  at  the 
Commission.  This  proposed  extension 
of  the  pilot  does  not  alter  the  text  of  the 
pilot  language,  but  simply  extends  the 
expiration  date  of  the  pilot  through 
November  1,  2003. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  the  basis 
for,  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
.  the  places  specified  in  Item  IV  below. 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  requested  a  one- 
year  extension  of  the  pilot  program 
relating  to  the  trading  of  Nasdaq/NM 
securities  on  the  Exchange.  Specifically, 
the  pilot  program  amends  Article  XX, 
Rule  37  and  Article  XX,  Rule  43  of  the 
Exchange's  Rules.  The  pilot  program 
currently  is  due  to  expire  on  November 
1,  2002;  the  Exchange  proposes  that  the 
pilot  remain  in  effect  through  November 
1,  2003. 

On  May  4, 1987,  the  Commission 
approved  certain  Exchange  rules  and 
procedures  relating  to  the  trading  of 
Nasdaq/NM  securities  on  the 
Exchange. 3  Among  other  things,  these 
rules  rendered  the  Exchange's  BEST 
Rule  guarantee  (Article  XX,  Rule  37(a)) 
applicable  to  Nasdaq/NM  securities  and 
made  Nasdaq/NM  securities  eligible  for 
the  automatic  execution  feature  of  the 
Exchange's  Midwest  Automated 
Execution  System  (the  "MAX"  system).* 


^  See  Securities  Exchange  Act  Release  No.  24424 
(May  4. 1987),  52  FR  17868  (May  12, 1987)  (order 
approving  File  No.  SR-MSER-87-2);  see  also. 
Securities  Exchange  Act  Release  Nos.  8146  (June  26, 
1990).  55  FT?  27917  (July  6,  1990)  (order  expending 
the  number  of  eligible  securities  to  100):  36102 
(August  14,  1995),  60  FR  43626  (August  14,  1995), 
60  FR  43626  (August  22,  1995)  (order  expanding  the 
number  of  eligible  securities  to  500);  64  FR  27839 
(May  21,  1999)  (order  expanding  the  number  of 
eligible  securities  to  1000). 

*  The  MAX  system  may  be  used  to  provide  an 
automated  delivery  and  execution  facility  for  orders 
that  are  ebgible  for  execution  tmder  the  Exchange's 
BEST  Rule  and  certain  other  orders.  See  CHX  Rules, 
Article  XX.  Rule  37(b).  A  MAX  order  that  fits 
within  the  BEST  parameters  is  executed  pursuant 
to  the  BEST  Rule  via  the  MAX  system.  If  an  order 
is  outside  the  BEST  parameters,  the  BEST  rule  does 


On  January  3, 1997,  the  Commission 
approved,  on  a  one  year  pilot  basis,  a 
program  that  eliminated  the 
requirement  that  CHX  specialists 
automatically  execute  orders  for 
Nasdaq/NM  securities  when  the 
specialist  is  not  quoting  at  the  national 
best  bid  or  best  offer  disseminated 
pursuant  to  SEC  Rule  llAcl-1  (the 
"NBBO").5  When  the  Commission 
approved  the  program  on  a  pilot  basis, 
it  requested  that  the  Exchange  submit  a 
report  to  the  Commission  describing  the 
Exchange's  experience  with  the  pilot 
program.  The  Commission  stated  that 
the  report  should  include  at  least  six 
months  of  trading  data.  Due  to 
programming  issues,  the  pilot  program 
was  not  implemented  until  April  1997. 
Six  months  of  trading  data  did  not 
become  available  imtil  November  1997. 
As  a  result,  the  Exchange  requested  an 
additional  three-month  extension  to 
collect  the  data  and  prepare  the  report 
for  the  Commission, 

On  December  31,  1997,  the 
Commission  extended  the  pilot  program 
for  an  additional  three  months,  until 
March  31, 1998.  to  give  the  Exchange 
additional  time  to  prepare  and  submit 
the  report  and  to  give  the  Commission 
adequate  time  to  review  the  report  prior 
to  approving  the  pilot  on  a  permanent 
basis.^  The  Exchange  submitted  the 
report  to  the  Commission  on  January  30, 
1998.  Subsequently,  the  Exchange 
requested  another  three-month 
extension,  in  order  to  give  the 
Commission  adequate  time  to  approve 
the  pilot  program  on  a  permanent  basis. 
On  March  31. 1998,  the  Commission 
approved  the  pilot  for  an  additional 
three-month  period,  until  June  30, 
1998.^  On  Jidy  1. 1998,  the  Commission 
approved  tlie  pilot  for  an  additional  six- 
month  period,  until  December  31, 
1998.«  On  December  31. 1998,  the 
Commission  approved  the  pilot  for  an 
additional  six-month  period,  imtil  June 
30, 1999.8  On  June  30, 1999.  the 
Commission  approved  the  pilot  for  an 
additional  seven-month  period,  imtil 
January  31,  2000.^°  On  January  31, 


not  apply,  but  MAX  system  handling  rules  remain 
applicable. 

3  See  Securities  Exchange  Act  Release  No.  38119 
(January  3.  1997),  62  FR  1788  (January  13,  1997). 

"  See  Securities  Exchange  Act  Release  No.  39512 
(December  31,  1997),  62  FR  1517  (January  9. 1998). 

'  See  Securities  Exchange  Act  Release  No.  39823 
(March  31,  1998),  63  FR  17246  (April  8,  1998). 

8  See  Securities  Exchange  Act  Release  No.  40150 
(July  1,  1998),  63  FR  36983  (July  8,  1<J96). 

«  See  Securities  Exchange  Act  Release  No.  40868 
(Elecember  31. 1998).  64  FR  1845  (January  12. 1999). 

10  See  Securities  Exchange  Act  Release  No.  41586 
(June  30,  1999),  64  FR  36938  (July  8,  1999)  (the 
Commission  notes  that  it  requested  additional  data 
regarding  the  CHX's  pilot  in  connection  with  this 
Release). 


2000,  the  Commission  approved  the 
pilot  for  an  additional  thiee-month 
period,  until  May  1,  2000."  On  May  1, 
2000,  the  Commission  approved  the 
pilot  for  an  additional  six-month  period, 
imtil  November  1 .  2000. '  ~  On  November 
15,  2000,  the  Commission  approved  the 
pilot  for  an  additional  one-year  period, 
until  November  1,  2001. '^  On  November 
1,  2001.  the  pilot  was  extended  for  an 
additional  one-year  period,  until 
November  1,  2002.  **  In  light  of  the 
evolving  nature  of  the  Nasdaq  market 
and  unlisted  trading  of  Nasdaq/NM 
securities,  the  Exchange  now  requests 
another  extension  of  the  current  pilot 
program,  through  November  1,  2003. 
The  Exchange  is  not  requesting  approval 
of  any  changes  to  the  pilot  program  in 
this  submission. 

Under  the  pilot  program,  specialists 
must  continue  to  accept  agency  market 
orders  '^  or  marketable  limit  orders,  but 
only  for  orders  of  100  to  5099  shares  in 
Nasdaq/NM  securities.  This  threshold 
order  acceptance  requirement  is  referred 
to  as  the  "auto  acceptance  threshold." 
Specialists,  however,  must  accept  all 
agency  limit  orders  in  Nasdaq/NM 
securities  from  100  up  to  and  including 
10.000  shares  for  placement  in  the  limit 
order  book.  Specialists  are  required  to 
automatically  execute  Nasdaq/NM 
orders  in  accordance  with  certain 
amendments  to  the  pilot  program  that 
were  approved  by  the  Commission.'* 

The  pilot  program  requires  the 
specialist  to  set  the  MAX  auto-execution 
threshold  at  100  shares  or  greater  for 
Nasdaq/NM  securities.  When  a  CHX 
specialist  is  quoting  at  the  NBBO,  orders 
for  a  number  of  shares  less  than  or  equal 
to  the  size  of  the  specialist's  quote  are 


"  See  Seciuities  Exchange  Act  Release  No.  42372 
(January  31,  2000),  65  FR  6425  (February  9.  2000) 
(the  Commission  notes  that  it  requested  additional 
data  regarding  the  CHX's  experience  with  the 'pilot 
in  connection  with  this  Release). 

'2  See  Securities  Exchange  Act  Release  No.  42740 
(May  1.  2000)  65  FR  26649  (May  8.  2000)  (the 
Commission  notes  that  it  requested  additional  data 
regarding  the  CHX's  experience  with  the  pilot  in 
connection  with  this  Release). 

>3  See  Securities  Exchange  Act  Release  No.  43565 
(November  15.  2000),  65  FR  71166  (November  29. 

2000)  (the  Commission  notes  that  it  requested 
additional  data  regarding  the  CHX's  experience 
with  the  pilot  in  connection  with  this  Release). 

'^  See  Securities  Exchange  Act  Release  No.  45010 
(November  1.  2001),  66  FR  56585  (November  8. 
2001). 

''The  term  "agency  order"  means  an  order  for 
the  account  of  a  customer,  but  does  not  include 
professional  orders,  as  defined  in  CHX  Rules, 
Article  XXX.  Rule  2.  Interpretation  and  Policy  .04. 
The  rule  defines  a  "professional  order"  as  any  order 
for  the  account  of  a  broker-dealer,  the  account  of  an 
associated  person  of  a  broker-dealer,  or  any  account 
in  which  a  broker-dealer  or  an  associated  person  of 
a  broker-dealer  has  any  direct  or  indirect  interest. 

'^  See  Securities  Exchange  Act  Release  No.  44778 
(September  7.  2001),  66  FR  48075  (September  17, 

2001)  (SR-CHX-2001-11). 
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executed  automatically  (in  an  amount 
up  to  the  size  of  the  specialist's  quote). 
Orders  of  a  size  greater  than  the 
specialist's  quote  are  automatically 
executed  up  to  the  size  of  the 
specialist's  quote,  with  the  balance  of 
the  order  designated  as  an  open  order  in 
the  specialist's  book,  to  be  filled  in 
accordance  with  the  Exchange's  rules 
for  manual  execution  of  orders  for 
Nasdaq/NM  securities.  Such  rules 
dictate  that  the  specialist  must  either 
manually  execute  the  order  at  the  NBBO 
or  a  better  price  or  act  as  agent  for  the 
order  in  seeking  to  obtain  the  best 
available  price  for  the  order  on  a 
marketplace  other  than  the  Exchange.  If 
the  specialist  decides  to  act  as  agent  for 
the  order,  the  pilot  program  requires  the 
specialist  to  use  order-routing  systems 
to  obtain  an  execution  where 
appropriate.  Orders  for  securities  quoted 
with  a  spread  greater  than  the  minimum 
variation  are  executed  automatically 
after  a  fifteen  second  delay  fi-om  the 
time  the  order  is  entered  into  MAX.  The 
size  of  the  specialist's  bid  or  offer  is 
then  automatically  decremented  by  the 
size  of  the  execution.  When  the 
specialist's  quote  is  exhausted,  the 
system  generates  an  autoquote  at  an 
increment  away  from  the  NBBO  for  100 
shares. 

When  the  specialist  is  not  quoting  a 
Nasdaq/NM  security  at  the  NBBO.  an 
order  that  is  of  a  size  less  than  or  equal 
to  the  auto  execution  threshold 
designated  by  the  specialist  will  execute 
automatically  at  the  NBBO  price  up  to 
the  size  of  the  auto  execution  threshold. 
Orders  of  a  size  greater  than  the  auto 
execution  threshold  will  be  designated 
as  open  orders  in  the  specialist's  book 
and  manually  executed,  unless  the 
order-sending  firm  previously  has 
advised  the  specialist  that  it  elects 
partial  automatic  execution,  in  which 
event  the  order  will  be  executed 
automatically  up  to  the  size  of  the  auto 
execution  threshold,  with  the  balance  of 
the  order  to  be  designated  as  an  open 
order  in  the  specialist's  book. 

Whether  the  specialist  is  quoting  at 
the  NBBO  or  not,  "oversized"  orders, 
i.e.,  orders  that  are  of  a  size  greater  than 
the  auto  acceptance  threshold  of  5099 
shares  (as  designated  by  the  specialist), 
are  not  subject  to  the  foregoing 
requirements,  and  may  be  canceled 
within  one  minute  of  being  entered  into 
MAX  or  designated  as  an  open  order. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,'^  generally,  and  Section 


6(b)(5)  of  the  Act '»  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act '«  and  Rule  19b-^(f)(6)2» 
thereunder  because  the  proposal:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest:  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  rule 
change.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  CHX  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notification  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  waiving  the  5-day  pre-filing 
notification  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  2 «  The  Commission  notes  that 


waiver  of  the  5-day  pre-filing 
requirement  and  acceleration  of  the 
operative  date  will  prevent  the 
Exchange's  pilot  program  relating  to  the 
trading  of  Nasdaq/NM  securities  from 
lapsing. 

The  Commission  notes  that  in 
approving  prior  extensions  of  this  pilot 
program,  it  has  found  that  the 
Exchange's  program  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.-^  Specifically,  the 
Commission  has  found  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  2^  of  the  Act,  which 
requires  that  an  Exchange  have  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Cdmmission  has  also  stated  its  belief 
that  the  proposal  is  consistent  with 
Section  llA(a)(l)(C)2'»  and 
llA(a)(l)(D) «  of  the  Act.  The 
Commission  has  found  that  the  proposal 
is  consistent  with  Section  llA(a)(l)(C) 
in  that  it  seeks  to  ensure  economically 
efficient  execution  of  securities 
transactions,  and  with  Section 
llA(a)(l)(D)  in  that  it  attempts  to  foster 
the  linking  of  markets  for  qualified 
securities  through  communication  and 
data  processing  facilities. 

The  Commission  notes,  however,  that 
while  the  Exchange  has  been  working 
toward  establishing  a  linkage, 
specialists  and  OTC  market  makers  do 
not  yet  have  an  effective  method  of 
routing  orders  to  each  other.  The 
Commission  expects  the  Exchange  to 
continue  to  work  towards  establishing  a 
linkage  with  the  Nasdaq  systems  as 
requested  in  the  January  1997  Order. 2» 
In  connection  with  this  effort,  the 
Commission  requests  an  update  on  the 
information  provided  in  the  December 
21, 1999  report  using  the  Exchange's 
surveillance  system.  The  Commission 
requests  that  the  Exchange  supplement 
the  available  trading  data  so  that  it  can 
consider  issues  concerning  the  pilot 
program,  including  the  circimistances 
involving  orders  that  are  not 


'M5U.S.C78f(b). 


■•  15  U.S.C  78f(b)(5). 

»»15U.S.C78$(bM3)(A). 

2'>17CFR240.19b-«(f)(6). 

•"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 


efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

^2  See  Securities  Exchange  Act  Release  Nos. 
42372  (lanuarv  31.  2000).  65  FR  6425  (February  9, 
2000)(SR-CHX-99-27)  and  42740  (May  1.  2000)  65 
FR  26649  (May  8,  2000)(SR-CHX-0O-ll). 

"  15  U.S.C.  78f(bM5). 

"15U.S.C.78k-l(a)(l)(C). 

2»  15  U.S.C.  78k-l(a)(l)(D). 

'"See  January  1997  Order,  supra  note  7. 
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automatically  executed  through  MAX, 
whether  orders  are  given  the  NBBO 
shown  at  the  time  the  order  is  received 
or  the  NBBO  posted  at  the  time  the 
order  is  executed,  and  what 
explanations  are  available  for  price 
disimprovement.  The  Commission  is 
extending  the  pilot  program  for  one  year 
so  that  the  Exchange  may  continue  to 
compile  this  data  for  the  Commission's 
review. 

The  Commission  also  requests  that 
the  Exchange  continue  its  effort  to 
rewrite  Article  XX,  Rule  37  and  Article 
XX,  Rule  43  of  the  Exchange's  ndes  so 
these  rules  clearly  explain  the  difference 
between  how  listed  (or  dually  traded) 
securities  and  over-the-counter  (or 
Nasdaq/NM)  securities  are  routed  and 
executed  by  the  Exchange,  and  submit 
the  new  proposed  language  to  the 
Commission  for  review  and  approval. 
Additionally,  the  Commission  requests 
that  the  Exchange  include  in  its  rules  an 
explanation  of  how  the  provisions  of  the 
Exchange's  Best  Rule  interact  with  the 
Exchange's  Rides  governing  automatic 
execution  of  orders. 

The  Commission  does  not  want  to 
interrupt  the  current  operations  of  the 
Exchange  while  the  above-described 
issues  are  being  addressed.  Therefore, 
the  Commission  finds  that  it  is 
appropriate  to  accelerate  the  operative 
date  of  the  proposed  rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 


SR-CHX-2002-34  and  should  be 
submitted  by  December  30.  2002. 

For  the  Commission,  by  the  Divisi  a  of 
Market  Regulation,  pursuant  to  delegated 
authority.^^ 

Margaret  H.  McFariand. 
Deputy  Secretary. 
(FR  Doc.  02-30964  Filed  12-6-02;  8:45  am) 

BHXING  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46938;  File  No.  SR-NASD- 
2002-148] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  to  Malce 
Permanent  Nasdaq's  Transaction 
Credit  Pilot  Program  for  Exchange- 
Listed  Securities,  and  To  Increase  the 
Percentage  of  Revenue  Available  for 
Distribution  From  40%  to  50% 

December  3.  2002. 

On  October  18,  2002.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  codify  on  a  permanent  basis 
Nasdaq's  InterMarket  Transaction  Credit 
Pilot  Program  ("Program"),  and  to  raise 
the  percentage  of  revenue  available  for 
distribution  under  the  Program  from 
40%  to  50%.  The  proposed  rule  change 
was  published  for  notice  and  comment 
in  the  Federal  Register  on  October  29, 
2002.3  The  Conunission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

Nasdaq  proposes  to  make  the  Program 
permanent,  and  to  raise  the  percentage 
of  revenue  available  for  distribution 
imder  the  Program  from  40%  to  50%. 
As  set  forth  in  its  JiUy  2,  2002  Order  of 
Summary  Abrogation  ("Abrogation 
Order"),"*  the  Commission  will  continue 
to  examine  the  issues  surroimding 


market  data  fees,  the  distribution  of 
market  data  rebates,  and  the  impact  of 
market  data  revenue  sharing  programs 
on  both  the  accuracy  of  market  data  and 
on  the  regulatory  functions  of  self- 
regulatory  organizations.  In  the  interim, 
the  Commission  believes  it  is  reasonable 
to  allow  Nasdaq  to  make  its  Program 
permanent,  and  increase  the  revenue 
available  for  distribution,  because  these 
changes  to  the  Program  leave  Nasdaq  on 
substantially  similar  footing  as  other 
self-regulatory  organizations.^ 

Thus,  the  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
association^  and,  in  particular,  the 
requirements  of  Section  15A  of  the  Act  ^ 
and  the  rules  and  regiUations 
thereimder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(5)  of  the  Act,^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  securities  transactions,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 

The  decision  to  allow  Nasdaq  to  make 
permanent  its  Program,  and  to  increase 
the  percentage  of  revenue  available  for 
distribution,  however,  is  narrowly 
drawn,  and  should  not  be  construed  as 
resolving  the  issues  raised  in  the 
Abrogation  Order,  and  does  not  suggest 
what,  if  any,  futiu-e  actions  the 
Commission  may  take  with  regard  to 
market  data  revenue  sharing  programs. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act«,  that  the 
proposed  rule  change  (SR-NASD-2002- 
149)  be.  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Divrsion  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-30965  Filed  12-6-02;  8:45  am] 
BHJJNC  C006  aoia-oi-P 


"17  CFR  200.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7  CFR  240.19b-*. 

'  See  Securities  Exchange  Act  Release  No.  46712 
(October  23,  2002),  67  FR  66031. 

*  Securities  Exchange  Act  Release  No.  46159  (July 
2,  2002),  67  FR  45775  (July  10,  2002KFile  Nos.  SR- 
NASD-2002-61.  SR-NASD-2002-68,  SR-CSE- 
2002-06.  and  SR-PCX-2002-37)(Order  of  Sununary 
Abrogation). 


*  See  e.g..  Securities  Exchange  Act  Release  No. 
41238  (March  31.  1999).  64  FR  17204  (April  8. 
1999)  (SR-CSE-99-03). 

^In  approving  this  proposed  rule  change,  the 
Conunission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(f). 

'  15  U.S.C.  780-3. 

•  15  U.S.C.  78o-3{b)(5).  • 
•15  U.S.C  78s(b)(2). 

'0  17  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-46939;  File  No.  SR-NASO- 
2002-127] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Propoeed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  to  Amend  Rule  11890 
Concerning  Clearly  Erroneous 
Transactions 

December  3.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on 
September  24.  2002,  the  National 
Association  of  Securities  Dealers,  Inc.. 
through  its  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  November  1 , 
2002,  Nasdaq  filed  Amendment  No.  1  to 
its  proposal  with  the  Commi.«sion.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  11890  (Clearly  Erroneous 
Transactions)  to  implement  a  number  of 
clarifications  and  modifications  to  the 
text  of  the  existing  rule.  Nasdaq  will 
make  the  proposed  rule  change  effective 
immediately  upon  Commission 
approval. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 


'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.196-4. 

^  See  letter  from  Mary  M.  Dunbar.  Vice  President 
and  Deputy  General  Counsel.  Nasdaq,  to  Katherine 
A.  England.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  November  1.  2002 
("Amendment  No.  1").  which  replaced  the  original 
form  19b-4  in  its  entirety.  In  Amendment  No.  1. 
Nasdaq,  in  part,  reinstated  the  requirement  that  a 
Nasdaq  ofTicer  must  notify  a  market  participant 
within  30  minutes  of  a  disruption  or  malfunction 
in  the  Nasdaq  market  when  Nasdaq  acts  on  its  own 
motion  to  modify  or  nullify  a  trade.  Nasdaq  also 
provided  an  example,  in  Amendment  No.  1,  of  a 
situation  where  the  number  of  transactions  affected 
by  a  decision  to  break  or  modify  trades  on  Nasdaq's 
own  motion  would  be  such  that  the  decision  would 
have  to  be  accorded  immediate  finality  in  order  to 
maintain  a  fair  and  orderly  market,  or  to  protect 
investors  and  the  public  interest.  In  addition. 
Amendment  No.  1  clarified  that  market  participants 
should  submit  materials  to  Nasdaq  via  facsimile  for 
the  purpose  of  seeking  Nasdaq's  review  of  a 
particular  transaction,  unless  the  market  participant 
receives  Nasdaq's  permission  to  submit  the 
materials  via  electronic  mail. 


italics;  proposed  deletions  are  in 
brackets. 


11890.  Clearly  Erroneous  Transactions 

(a)  Authority  to  Review  Transactions 
Pursuant  to  Complaint  of  Market 
Participant 

(1)  Scope  of  Authority.  [For  the 
purposes  of  this  Rule,  the  terms  of  a 
transaction  are  clearly  erroneous  when 
there  is  an  obvious  error  in  any  term, 
such  as  price,  number  of  shares  or  other 
unit  of  trading,  or  identification  of  the 
security.] 

[(2))  Officers  of  [The]  Nasdaq  [Stock 
Market,  Inc.  ("Nasdaq"))  designated  by 
(the]  its  President  [of  Nasdaq]  shall, 
pursuant  to  the  procedures  set  forth  in 
paragraph  [(b)l  (a)(2)  below,  have  the 
authority  to  review  any  transaction 
arising  out  of  the  use  or  operation  of  any 
[automated  quotation,]  execution!,]  or 
communication  system  owned  or 
operated  by  Nasdaq  and  approved  by 
the  Commission,  including  transactions 
entered  into  by  a  member  of  a  national 
securities  exchange  with  unlisted 
trading  privileges  in  Nasdaq-listed 
securities  (a  "UTP  Exchange")  through 
such  a  system;  provided,  however,  that 
the  parties  to  the  transaction  must  be 
readily  identifiable  by  Nasdaq  through 
its  systems  [excluding  transactions 
arising  from  use  of  the  Nasdaq 
Application  of  OptiMarkJ.  A  Nasdaq 
officer  shall  review  transactions  with  a 
view  toward  maintaining  a  fair  and 
orderly  market  and  the  protection  of 
investors  and  the  public  interest.  Based 
upon  this  review,  the  officer  shall 
decline  to  act  upon  a  disputed 
transaction  if  the  officer  believes  that 
the  transaction  under  dispute  is  not 
clearly  erroneous!,  or,].  |i]ff  the  officer 
determines  the  transaction  in  dispute  is 
clearly  erroneous,  however,  he  or  she 
shall  declare  that  the  transaction  is  null 
and  void  or  modify  one  or  more  terms 
of  the  transaction.  When  adjusting  the 
terms  of  a  transaction,  the  Nasdaq 
officer  shall  seek  to  adjust  the  price  and/ 
or  size  of  the  transaction  to  achieve  an 
equitable  rectification  of  the  error  that 
would  place  the  parties  to  a  transaction 
in  the  same  position,  or  as  close  as 
possible  to  the  same  position,  as  [that] 
they  would  have  been  in  had  the  error 
not  occurred.  [Nasdaq  shall  promptly 
provide  oral  notification  of  a 
determination  to  the  parties  involved  in 
a  disputed  transaction  and  thereafter 
issue  a  written  confirmation  of  the 
determination.]  For  the  purposes  of  this 
Rule,  the  terms  of  a  transaction  are 
clearly  erroneous  when  there  is  an 
obvious  error  in  any  term,  such  as  price, 
number  of  shares  or  other  unit  of 
trading,  or  identification  of  the  security. 


[(b)  Procedures  for  Reviewing 
Transactions] 

[(1)]  (2)  Procedures  for  Reviewing 
Transactions 

(A)  Any  member,  member  of  a  UTP 
Exchange,  or  person  associated  with  [a] 
any  such  member  that  seeks  to  have  a 
transaction  reviewed  pursuant  to 
paragraph  [a)(l)  hereof],]  shall  submit  a 
written  complaint[,  via  facsimile  or 
otherwise,]  to  Nasdaq  Market 
Operations  in  accordance  with  the 
following  time  parameters: 

[(A)]  (i)  for  transactions  occurring  at 
or  after  9:30  a.m..  Eastern  Time,  but 
prior  to  10  a.m..  Eastern  Time, 
complaints  must  be  [submitted]  received 
by  Nasdaq  by  10:30  a.m..  Eastern  Time; 
and 

[(B)]  (ii)  for  transactions  occurring 
prior  to  9:30  a.m..  Eastern  Time  and  at 
or  after  10:00  a.m..  Eastern  Time, 
complaints  must  be  (submitted]  received 
by  Nasdaq  within  thirty  minutes. 

[(2)]  (B)  Once  a  complaint  has  been 
received  in  accord  with  subparagraph 
mW]  (a)(2)(A)  above: 

[{A)l  (i)  the  complainant  shall  have  up 
to  thirty  (30)  minutes,  or  such  longer 
period  as  specified  by  Nasdaq  stafi',  to 
submit  any  supporting  written 
information  concerning  the  complaint 
necessary  for  a  determination  under 
paragraph  [(a)(2)]  (a)(l)[,  via  facsimile  or 
otherwise]; 

[(B)l  (ii)  the  coxmterparty  to  the  trade 
shall  be  [verbally]  notified  of  the 
complaint  via  telephone  by  Nasdaq  staff 
and  shall  have  up  to  thirty  (30)  minutes, 
or  such  longer  period  as  specified  by 
Nasdaq  staff,  to  submit  any  supporting 
written  information  concerning  the 
complaint  necessary  for  a  determination 
under  paragraph  [(a)(2)]  (a)(l)[,  via 
facsimile  or  otherwise);  and 

[(C)]  (Hi)  either  party  to  a  disputed 
trade  may  request  the  written 
information  provided  by  the  other  party 
pursuant  to  this  subparagraph. 

[(3)1  (C)  Notwithstanding 
subparagraph  ((b)(2)l  (a)(2)(B)  above. 
once  a  party  to  a  disputed  trade 
communicates  that  it  does  not  intend  to 
submit  any  further  information 
concerning  a  complaint/khe  party  may 
not  thereafter  provide  ao^itional 
information  unless  requested  to  do  so  by 
Nasdaq  staff.  If  both  parties  to  a 
disputed  trade  indicate  that  they  have 
no  further  information  to  provide 
concerning  the  complaint  before  their 
respective  thirty-minute  information 
submission  period  has  elapsed,  then  the 
matter  may  be  immediately  presented  to 
a  Nasdaq  officer  for  a  determination 
pursuant  to  paragraph  [(a)(2)]  (a)(1) 
above. 

[(4)1  (D)  Each  member,  member  of  a 
UTP  Exchange,  or  person  associated 


toaait 
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with  any  such  member  (and/or  person 
associated  with  a  member]  involved  in 
the  transaction  shall  provide  Nasdaq 
with  any  information  that  it  requests  in 
order  to  resolve  the  matter  on  a  timely 
basis  notwithstanding  the  time 
parameters  set  forth  in  subparagraph 
1(b)(2)]  (a)(2)(B)  above. 

[(5)]  (E)  Once  a  party  has  applied  to 
Nasdaq  for  review,  the  transaction  shall 
be  reviewed  and  a  determination 
rendered,  imless  both  parties  to  the 
tTcmsaction  agree  to  withdraw  the 
application  for  review  prior  to  the  time 
a  decision  is  rendered  pursuant  to 
paraeraph  ((a)(2)]  (a)(1). 

[(c)]  (h)  Procedures  for  Reviewing 
Transactions  [Executed  Ehiring  System 
Disruptions  or  Malfunctions]  on 
Nasdaq's  Own  Motion 

In  the  event  of  (i)  a  disruption  or 
malfunction  in  the  use  or  operation  of 
any  [automated]  quotation,  execution, 
(or)  communication,  or  trade  reporting 
system  owned  or  operated  by  Nasdaq 
and  approved  by  the  Commission,  or  (ii) 
extraordinary  market  conditions  or 
other  circumstances  in  which  the 
nullification  or  modification  of 
transactions  may  be  necessary  for  the 
maintenance  of  a  fair  and  orderly 
market  or  the  protection  of  investors 
and  the  public  interest,  the  President  of 
Nasdaq  or  any  Executive  Vice  President 
designated  by  the  President^  acting 
through  an  officer  designated  by  the 
President  of  Nasdaq  pursuant  to 
paragraph  (a)(2)|,  may,  on  [its]  his  or  her 
own  motion,  /pursuant  to  the  standards 
set  forth  in  paragraph  (a),  declare] 
review  any  transaction[s]  arising  out  of 
or  reported  through  [the  use  or 
operation  of  such  systems  during  the 
period  of  such  disruption  or 
malfunction]  any  such  quotation, 
execution,  communication,  or  trade 
reporting  system,  including  transactions 
entered  into  by  a  member  of  a  UTP 
Exchange  through  the  use  or  operation 
of  such  a  system,  but  excluding 
transactions  that  are  entered  into 
through,  or  reported  to,  a  UTP 
Exchange.  A  Nasdaq  officer  acting 
pursuant  to  this  subsection  may  declare 
any  such  transaction  null  and  void  or 
modify  the  terms  of  [these]  any  such 
trcmsaction[s]  if  the  officer  determines 
that  (i)  the  transaction  is  clearly 
erroneous,  or  (ii)  such  actions  are 
necessary  for  the  maintenance  of  a  fair 
and  orderly  market  or  the  protection  of 
investors  and  the  public  interest; 
provided,  however,  that,  in  the  absence 
of  extraordinary  circmnstances,  [a]  the 
[Nasdaq]  officer  must  take  action 
pursuant  to  this  (paragraph]  subsection 
within  thirty  (30)  minutes  of  detection 
of  the  (erroneous]  transaction((s)],  but  in 
no  event  later  than  (6]3:00  p.m..  Eastern 


Time,  on  the  next  trading  day  following 
the  date  of  the  trade  at  issue.  [When 
Nasdaq  takes  action  pursuant  :o  this 
subparagraph,  the  member  firms 
involved  in  the  transaction  shall  be 
notified  as  soon  as  is  practicable  and 
shall  have  a  right  to  appeal  such  action 
in  accordance  with  paragraph  (d)(1) 
below.] 

((d)]  (c)  Review  by  the  Market 
Operations  Review  Conmiittee 
("MORC") 

(1)  A  member,  member  of  a  UTP 
Exchange,  or  person  associated  with  [a] 
any  such  member  may  appeal  a 
determination  made  under  (paragraphs] 
subsection  (a)[(2)  or  (c)]  to  the  MORC.  A 
member,  member  of  a  UTP  Exchange,  or 
person  associated  with  any  such 
member  may  appeal  a  determination 
made  under  subsection  (b)  to  the  MORC 
unless  the  officer  making  the 
determination  also  determines  that  the 
number  of  the  affected  transactions  is 
such  that  immediate  finality  is 
necessary  to  maintain  a  fair  and  orderly 
market  and  to  protect  investors  and  the 
public  interest,  [provided  such]  An 
appeal  must  be  [is]  made  in  writing(,  via 
facsimile  or  otherwise],  and  must  be 
received  by  Nasdaq  within  thirty  (30) 
minutes  after  the  [member  or  person 
associated  with  a  member  receives 
verbal]  person  making  the  appeal  is 
given  notification  of  [such]  the 
determination  being  appealed,  except 
that  if  Nasdaq  notifies  the  parties  of 
action  taken  pursuant  to  paragraph  ((c)] 
(b)  after  4:00  p.m.,  [either  party  has 
until]  the  appeal  must  be  received  by 
Nasdaq  by  9:30  a.m.  the  next  trading 
day  (to  appeal].  Once  a  written  appeal 
has  been  received,  the  counterparty  to 
the  trade  will  be  notified  of  the  appeal 
and  both  parties  shall  be  able  to  submit 
any  additional  supporting  vmtten 
information!,  via  facsimile  or 
otherwise,]  up  until  the  time  the  appeal 
is  considered  by  the  Committee.  Either 
party  to  a  disputed  trade  may  request 
the  written  information  provided  by  the 
other  party  during  the  appeal  process. 
An  appeal  to  the  Conmiittee  shall  not 
operate  as  a  stay  of  the  determination 
(made  pursuant  to  paragraph  (a)(2)  or  (c) 
above]  being  appealed.  Once  a  party  has 
appealed  a  determination  to  the 
Committee,  the  determination  shall  be 
reviewed  and  a  decision  rendered, 
imless  both  parties  to  the  transaction 
agree  to  withdraw  the  appeal  prior  to 
the  time  a  decision  is  rendered  by  the 
Committee.  Upon  consideration  of  the 
record,  and  after  such  hearings  as  it  may 
in  its  discretion  order,  the  Committee, 
pursuant  to  the  standards  set  forth  in 
[paragraph  (a)]  this  section,  shall  affirm, 
modify,  reverse,  or  remand  the 


determination  (made  under  paragraph 
(a)(2)  or  (c)  above]. 

(2)  The  decision  of  the  Committee 
pursuant  to  an  appeal,  or  a 
determination  by  a  Nasdaq  officer  that 
is  not  appealed,  shall  be  final  and 
binding  upon  all  (any  member  or  person 
associated  with  a  member]  parties  and 
shall  constitute  final  Association  action 
on  the  matter  in  issue.  Any  [adverse] 
determination  by  a  Nasdaq  officer 
pursuant  to  paragraph  (a)((2)]  or  ((c)]  (b) 
or  any  [adverse]  decision  by  the 
Committee  pursuant  to  paragraph  [(d)] 
/^cXl)  shall  be  rendered  without 
prejudice  as  to  the  rights  of  the  parties 
to  the  transaction  to  submit  their 
dispute  to  arbitration. 

(d)  Communications 

(1)  All  materials  submitted  to  Nasdaq 
or  the  MORC  pursuant  to  this  Rule  shall 
be  submitted  via  facsimile  machine  and 
within  the  time  parameters  specified 
herein;  provided,  however,  that  if 
requested,  Nasdaq  staff  may  authorize 
submission  of  material  via  electronic 
mail  on  a  case-by-case  basis.  Materials 
shall  be  deemed  received  at  the  time 
indicated  by  the  equipment  (i.e., 
facsimile  machine  or  computer) 
receiving  the  materials.  Nasdaq,  in  its 
sole  and  absolute  discretion,  reserves 
the  right  to  reject  or  accept  any  material 
that  is  not  received  within  the  time 
parameters  specified  herein. 

(2)  Nasdaq  shall  provide  affected 
parties  with  prompt  notice  of 
determinations  under  this  Rule  via 
facsimile  machine,  electronic  mail,  or 
telephone  (including  voicemail); 
provided,  however,  that  if  an  officer 
nullifies  or  modifies  a  large  number  of 
transactions  pursuant  to  subsection  (b), 
Nasdaq  may  instead  provide  notice  to 
parties  via  the  Nasdaq  Workstation  II 
Service,  a  press  release,  or  any  other 
method  reasonably  expected  to  provide 
rapid  notice  to  many  market 
participants. 

IM-11890.  Refusal  to  Abide  by  Rulings 
of  a  Nasdaq  Officer  or  the  MORC 

It  shall  be  considered  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  for  any  member  to 
refuse  to  take  any  action  that  is 
necessary  to  effectuate  a  final  decision 
of  a  Nasdaq  officer  or  the  MORC  under 
Rule  11890. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  amend  NASD 
Rule  11890,  which  provides  Nasdaq 
with  authority  to  nullify  or  modify 
transactions.  The  proposed  rule  change 
is  designed  to  achieve  three  primary 
goals:  first,  to  clarify  the  conditions 
under  which  Nasdaq  will  consider 
petitions  by  market  participants  to 
review  transactions;  second,  to  clarify 
Nasdaq's  authority  to  nullify  or  modify 
transactions  on  its  own  motion;  and 
third,  to  clarify  procedural  aspects  of 
the  process  of  reviewing  transactions. 
Unless  otherwise  noted  below,  the 
proposed  rule  change  is  not  designed  to 
modify  the  current  scope  of  the  rule,  but 
is  rather  intended  to  rewrite  the  rule 
using  more  precise  language  that  more 
clearly  describes  the  current  application 
of  the  rule. 

a.  Review  of  Transactions  Pursuant  to 
Complaint  of  Market  Participant 

Since  1990,  Nasdaq  has  had  the 
authority  to  receive  petitions  from 
market  participants  requesting  that 
designated  officers  of  Nasdaq  review  the 
terms  of  a  transaction  and  nullify  or 
modify  it  if  the  transaction  is  found  to 
be  clearly  erroneous.  Under  subsections 
(a)  and  (h)  of  current  NASD  Rule  11890, 
a  market  participant  may  seek  review  by 
submitting  a  written  complaint  to 
Nasdaq  Market  Operations  within 
specified  time  parameters — by  10:30 
a.m.  for  transactions  occurring  within 
the  first  half  hour  of  the  regular  trading 
day,  and  within  thirty  minutes  of  the 
time  of  the  transaction  for  all  other 
transactions.  Following  timely  receipt  of 
a  complaint,  the  complainant  and  the 
counterparty  to  the  disputed  trade  are 
given  an  opportunity  to  submit 
supporting  information  in  writing  and 
the  matter  is  then  adjudicated  by  a 
Nasdaq  officer. 

Currently,  subsection  (a)  of  NASD 
Rule  11890  states  that  it  applies  to  "any 
transaction  arising  out  of  the  use  or 
operation  of  any  automated  quotation, 
execution,  or  communication  system 
owned  or  operated  by  Nasdaq  and 
approved  by  the  Commission."  Nasdaq 
believes  that  this  language  could  be 
construed  to  cover  not  only  transactions 
executed  through  Nasdaq  systems,  such 


as  SuperMontage.  SuperSOES,  and 
SelectNet,  but  also  transactions  whose 
only  nexus  with  Nasdaq  systems  is  the 
posting  of  quotations  on  Nasdaq's 
quotation  montage.  For  example,  a 
transaction  executed  entirely  through  an 
electronic  communications  network  (an 
"ECN")  or  an  exchange  trading  Nasdaq 
securities  pursuant  to  unlisted  trading 
privileges  (a  "UTP  exchange"),  or  a 
trade  that  is  crossed  internally  by  a 
market  maker,  may  arise  out  of  a 
quotation  posted  on  the  Nasdaq 
quotation  montage. 

Nasdaq,  however,  has  not  generally 
adjudicated  trades  unless  they  have 
actually  been  executed  through  a 
Nasdaq  system.  Nasdaq  asserts  several 
reasons  for  delineating  the  scope  of  its 
authority  in  this  fashion.  First,  broker- 
dealers  and  exchanges  through  which 
trades  are  executed  are  likely  to  have 
their  own  procedures  for  reviewing  and 
breaking  trades.  Second,  because 
Nasdaq  may  not  be  able  to  identify  the 
counterparty  to  a  transaction  executed 
through  a  non-Nasdaq  system  without 
obtaining  this  information  from  the 
entity  through  which  the  transaction 
was  executed,  it  may  not  be  possible  to 
provide  a  prompt  adjudication.  As  a 
result  of  these  considerations,  Nasdaq 
has  received  few  "clearly  erroneous" 
petitions  concerning  transactions  that 
are  not  executed  through  Nasdaq 
systems  and  has  generally  declined  to 
adjudicate  the  petitions  that  it  has 
received,  on  the  grounds  that  the 
transaction  can  more  appropriately  be 
reviewed  by  the  market  center  through 
which  it  was  executed.  Accordingly, 
Nasdaq  believes  that  NASD  Rule 
11890(a)  should  be  amended  to 
explicitly  limit  its  purview  to 
transactions  arising  out  of  the  use  or 
operation  of  Nasdaq  execution  or 
communication  systems  *  and  to 
explicitly  require  that  the  parties  to  a 
reviewable  transaction  be  readily 
identifiable  by  Nasdaq  through  its 
systems. 

Other  proposed  changes  to  NASD 
Rule  11890(a)  governing  review  of 
complaints  by  market  participants 
include  the  following: 


*  At  present,  the  systems  covered  by  the  rule 
would  be  SuperSOES.  SOES.  SelectNet. 
SuperMontage.  Primex,  Liquidity  Tracker,  and 
CAES.  The  Over-lhe-Counter  Bulletin  Board  would 
not  be  covered,  because  it  is  only  a  quotation 
system,  but  the  proposed  Bulletin  Board  Exchange 
("BBX")  would  be  covered,  because  it  will  allow 
executions.  It  should  also  be  noted  that  Nasdaq  is 
not  proposing  to  delete  the  phrase  "approved  by  the 
Commission"  from  Rule  11890,  but  that  Nasdaq 
construes  the  rule  language  to  include  systems  and 
aspects  of  systems  that  are  exempted  from  formal 
approval  under  section  19(b)(2)  of  the  Act  by 
section  19(b)(3)(A)  of  the  Act  or  SEC  Rules  19b-4(f) 
or  19b-5. 


•  Consolidating  subsections  (a)  and 
(b)  of  the  rule  into  a  new  subsection  (a). 

•  Clarifying  that  the  rule  covers 
transactions  entered  into  by  a  member 
of  a  UTP  exchange  through  a  Nasdaq 
execution  system.  Thus,  the  rule  would 
cover  transactions  executed  between  a 
Nasdaq  member  and  a  member  of  UTP 
exchange  that  had  agreed  to  accept 
automatic  executions  through 
SuperSOES  or  SuperMontage,  but 
woiJd  not  cover  transactions  where  the 
UTP  exchange  merely  posted  a  quote 
and  was  accessible  only  via  telephone. 

•  Clarifying  that  information 
submitted  by  parties  to  Nasdaq  must  be 
received  by  Nasdaq  within  the  time 
frames  specified  by  the  rule. 

•  Eliminating  redimdant  references  to 
communications  via  facsimile  and 
making  other  miscellaneous  changes 
designed  to  improve  the  wording  of  the 
rule. 

b.  Review  of  Transactions  on 
Nasdaq's  Own  Motion 

Since  1998,  Nasdaq  has  had  the 
authority  to  nullify  or  modify 
transactions  on  its  own  motion.  Nasdaq 
represents  that  it  has  used  its  authority 
in  circumstances  where  Nasdaq 
believed  that  market  integrity  was 
threatened  by  aberrant  market  activity 
and  a  large  number  of  trades  had  to  be 
broken  to  protect  investors.  Nasdaq 
believes,  however,  that  the  language  of 
NASD  Rule  11890  should  be  amended 
to  provide  greater  clarity  as  to  its  scope. 

Specifically,  Nasdaq  proposes  to 
amend  subsection  (b)  of  NASD  Rule 
11890  to  state  that  Nasdaq's  authority 
may  be  exercised  in  the  event  of 
extraordinary  market  conditions  or 
other  circimistances  in  which  the 
nullification  or  modification  of 
transactions  may  be  necessary  for  the 
maintenance  of  a  fair  and  orderly 
market  or  the  protection  of  investors 
and  the  public  interest.  Because  NASD 
Rule  11890  is  designed  to  allow  Nasdaq 
to  resppnd  to  aberrational  market 
conditions.  Nasdaq  believes  that  its 
scope  must  be  broad  and  flexible  in 
light  of  the  difficulty  of  defining  ex  ante 
all  situations  in  which  application  of 
the  rule  might  be  necessary.  However, 
Nasdaq  expects  that  the  amended  rule, 
like  the  current  rule,  would  be  used 
primarily  in  circumstances  where  the 
disruption  or  malfunction  of  a  system 
resulted  in  the  execution  of  trades  with 
obvious  errors,  such  as  a  price 
substantially  unrelated  to  the  inside 
market.^ 


^  Nasdaq  notes  that,  in  the  event  of  an  emergency 
or  extraordinary  market  conditions.  Article  VD, 
section  3  of  the' NASD  By-Laws  granU  the  NASD    - 
Board  of  Governors  or  persons  designated  by  the 
NASD  Board  the  authority  to  take  any  action 
regarding,  among  other  things,  trading  in  the  over- 
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Proposed  subsection  (b)  of  NASD  Rule 
11890  also  clarifies  that  this  portion  of 
the  rule  may  be  applied  to  any 
transaction  arising  out  of  or  reported 
through  a  Nasdaq  quotation,  execution, 
communication,  or  trade  reporting 
systeftn,  including  transactions  entered 
into  by  a  member  of  a  UTP  exchange 
through  a  Nasdaq  execution  system  (but 
excluding  transactions  entered  into 
through,  or  reported  to,  a  UTP 
exchange).  In  contrast  to  proposed 
subsection  (a)  of  the  rule,  which  focuses 
on  errors  made  by  the  parties  to  a 
specific  trade,  the  focus  of  proposed 
subsection  (b)  is  on  errors  that  may 
affect  numerous  trades.  Nasdaq  believes 
that  the  scope  of  the  rule  must  be  broad 
to  ensure  that,  to  the  greatest  extent 
possible,  similarly  situated  trades  may 
be  given  similar  treatment.  Thus,  in  a 
situation  where  the  malfunction  of  a 
Nasdaq  system  or  a  member's  system 
results  in  numerous  market  participants 
entering  into  trades  on  the  basis  of 
erroneous  price  information,  the 
proposed  rule  change  would  expressly 
authorize  Nasdaq  to  break  or  modify  not 
only  trades  executed  through  its 
systems,  but  also  trades  executed 
through  the  systems  of  members  that  are 
reported  to  Nasdaq.  In  recognition  of  the 
authority  of  other  self-regulatory 
organizations,  Nasdaq  does  not  assert 
authority  to  break  or  modify  trades 
entered  into  through,  or  reported  to,  a 
UTP  exchange.  As  it  does  under  the 
current  rule,  however,  Nasdaq  would 
endeavor  to  coordinate  its  actions  with 
other  market  centers  in  an  attempt  to 
achieve  consistent  treatment  of  trades 
outside  of  Nasdaq's  jurisdiction. 

Other  proposed  changes  to  NASD 
Rvile  11890(b)  governing  Nasdaq's 
authority  to  review  transactions  on  its 
own  motion  include  the  following: 

•  Providing  that  the  authority 
conferred  by  the  rule  may  be  exercised 
only  by  Nasdaq's  President  or  an 
Executive  Vice  President  designated  by 
the  President.  Currently,  Nasdaq's 
authority  to  review  trades  on  its  own 
motion  may  be  exercised  by  any  officer 
designated  by  Nasdaq's  President. 
Because  this  authority  may  affect  a 


the-counter  securities  market,  the  operation  of 
Nasdaq  systems  and  the  trading  of  securities 
therein,  and  the  operation  of  member  firms'  offices 
and  systems.  Thus,  even  in  the  absence  of  NASD 
Rule  11890,  Nasdaq  believes  that  there  would  be 
authority  to  break  trades  when  the  existence  of 
extraordinary  market  conditions  makes  such  actions 
necessary  or  appropriate  for  the  protection  of 
investors  or  the  public  interest  or  for  the  orderly 
operation  of  the  marketplace.  Nasdaq  believes, 
however,  that  NASD  Rule  11890's  specific  focus  on 
the  nullification  or  modification  of  trades,  as  well 
as  the  defined  procedural  mechanisms  contained  in 
the  rule,  provide  a  more  tailored  approach  for 
addressing  most  situations  in  which  aberrant 
transactions  might  occur. 


broad  range  of  market  participants, 
Nasdaq  believes  that  it  should  be 
exercised  only  by  senior  management. 

•  Providing  that  Nasdaq  may  act  to 
nullify  or  modify  a  trade  if  it  is  clearly 
erroneous  or  if  action  is  necessary  for 
the  maintenance  of  a  fair  and  orderly 
market  or  the  protection  of  investors 
and  the  public  interest.  This  change  will 
serve  to  clarify  the  scope  of  Nasdaq's 
authority  in  situations  where  quotations 
for  a  security  have  been  affected  by  a 
system  malfunction  or  erroneous  market 
information.  In  such  circumstances,  the 
prices  of  trades  might  not  be  deemed 
"clearly  erroneous"  when  measured 
against  the  national  best  bid  and  offer, 
but  it  might  nevertheless  be  necessary, 
for  the  protection  of  investors,  to  nullify 
or  modify  transactions  executed  during 
the  time  frame  when  questionable 
quotations  were  posted. 

•  Amending  the  time  frame  for  action 
under  the  current  rule  to  require  that  the 
Nasdaq  officer,  on  Nasdaq's  own 
motion,  act,  except  in  extraordinary 
circiunstances,  no  later  than  3:00  p.m. 
on  the  next  trading  day. 

Finally,  Nasdaq  is  adding 
interpretative  material  after  the  rule  to 
provide  that  it  shall  be  considered 
conduct  inconsistent  with  just  and 
equitable  principles  of  ^de  for  a 
member  to  refuse  to  take  action  that  is 
necessary  to  effectuate  a  final  decision 
of  a  Nasdaq  officer  or  the  Market 
Operations  Review  Committee 
("MORC").  When  Nasdaq  acts  to  nullify 
or  modify  a  trade  that  has  been  executed 
through  Nasdaq's  systems,  Nasdaq  can 
effectuate  the  decision  through  those 
systems.  However,  in  circumstances 
where  Nasdaq  takes  action  with  respect 
to  a  trade  executed  through  a  non- 
Nasdaq  system,  the  members  that  are 
parties  to  the  transaction  and/ or  that 
operate  the  execution  system  must 
effectuate  Nasdaq's  decision. 
Accordingly,  Nasdaq  believes  that  it  is 
important  that  members  be  required  to 
abide  by  decisions  made  under  the  rule. 

c.  Review  by  the  Market  Operations 
Review  Committee 

Current  NASD  Rule  118901  )  (which 
Nasdaq  is  redesignating  as  KASD  Rule 
11890(c))  governs  review  by  the  MORC, 
a  standing  committee  composed  of 
representatives  of  member  firms  as  well 
as  "non-industry"  representatives. 
Persons  seeking  to  appeal  a 
determination  by  Nasdaq  must  submit 
their  appeal  within  the  time  parameters 
specified  by  the  rule.  Both  parties  are 
then  given  the  opportunity  to  submit 
supporting  arguments  in  writing,  and 
the  matter  is  submitted  to  the  MORC  for 
a  determination.  Nasdaq  believes  that 
most  of  the  changes  to  proposed 
subsection  (c)  are  non-substantive 


clarifications  of  rule  language.  However, 
Nasdaq  is  also  proposing  that  an  officer 
empowered  to  review  transactions  on 
Nasdaq's  own  motion  (i.e.,  the  President 
or  an  Executive  Vice  President)  may 
determine  that  the  number  of 
transactions  affected  by  a  decision  to 
break  or  modify  trades  on  Nasdaq's  own 
motion  is  such  that  the  decision  must  be 
accorded  immediate  finality  in  order  to 
maintain  a  fair  and  orderly  market  and 
to  protect  investors  and  the  public 
interest.  Although  Nasdaq  expects  that 
it  would  use  this  authority  only  on  rare 
occasions,  Nasdaq  believes  that  there 
will  be  circumstances  in  which  review 
by  the  MORC  of  a  large  number  of  trades 
would  be  impractical  and  could  expose 
market  participants  to  unacceptable 
levels  of  risk.^  In  such  cases,  Nasdaq 
believes  that  the  market  will  be  best 
served  by  finality.  Other  changes  to  the 
provision  include  clarifying  that 
determinations  of  Nasdaq  officers  that 
are  not  appealed  are  final  and  binding 
and  constitute  final  action  by  the  NASD 
on  the  matter. 

d.  Communications  between  Nasdaq 
and  Market  Participants 

Nasdaq  is  proposing  to  add  a  new 
subsection  (d)  to  NASD  Rule  11890  to 
describe  in  greater  detail  the  parameters 
for  communications  between  Nasdaq 
and  market  participants.  Specifically, 
proposed  subsection  (d)  provides  that: 

•  Materials  submitted  to  Nasdaq  or 
the  MORC  must  be  submitted  via 
facsimile  machine  and  must  be  received 
within  the  time  parameters  specified  by 
the  rule.  However,  if  requested,  Nasdaq 
staff  may  authorize  submission  of 
materials  via  electronic  mail  on  a  case- 
by-case  basis.^  Materials  shall  be 
deemed  received  at  the  time  indicated 
by  a  facsimile  machine  or  computer  that 
receives  the  materials.  Nasdaq  reserves 
the  right  to  reject  or  accept  material  that 
is  not  received  within  the  time 
parameters  specified  by  the  nJe. 

Nasdaq  will  provide  notice  of 
determinations  under  the  rule  via 
facsimile  machine,  electronic  mail,  or 


0  For  example,  Nasdaq  believes  that  if  an 
erroneously  priced  order  or  quote  causes  a  large 
number  of  transactions  to  occur  at  prices  far  in 
excess  of  a  security's  true  value  and  if  a  decision 
is  made  to  break  all  of  the  affected  trades,  some 
sellers  may  appeal  the  decision  to  break  the  trades. 
If  a  market  participant  is  a  party  to  trades  on  both 
sides  of  the  market,  and  some  remain  broken  while 
others  are  appealed  and  reinstated,  it  will  suffer 
losses  that  arise  solely  from  the  inconsistent 
treatment  of  its  trades. 

^  For  example,  if  a  party  wishes  to  submit, 
pursuant  to  subparagraph  (a)(2)(A)  of  the  amended 
rule,  a  large  document  containing  supporting 
information,  it  may  be  preferable  to  submit  the 
document  via  electronic  mail.  Electronic  mail  may 
be  used  only  when  specifically  authorized  by 
Nasdaq  staff,  however,  because  it  is  impossible  to 
control  the  delivery  time  of  electronic  mail. 


72998 


Federal  Register / Vol.  67,  No.  236 /Monday.  December  9,  2002 /Notices 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9.  2002 /Notices 


72999 


72998 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9.  2002 /Notices 


telephone  (including  voicemail). 
However,  in  cases  where  an  officer 
nullifies  or  modifies  a  large  number  of 
transactions  pursuant  to  Nasdaq's 
authority  to  act  on  its  own  motion, 
individual  notice  may  not  be 
practicable.  In  that  case.  Nasdaq  may 
provide  notice  to  market  participants 
via  the  Nasdaq  Workstation  II  Service,  a 
press  release,  or  any  other  method 
reasonably  expected  to  provide  rapid 
notice  to  many  market  participants. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act.*  in 
general  and  with  section  15A(b)(6)  of 
the  Act.^  in  particular,  in  that  it 
promotes  just  and  equitable  principles 
of  trade  and  protects  investors  and  the 
public  interest.  Nasdaq  believes  that  the  ° 
proposed  rule  change  will  promote  the 
fair  and  efficient  resolution  of  disputes 
involving  clearly  erroneous  transactions 
and  will  clarify  Nasdaq's  authority  to 
review  transactions  on  its  own  motion. 
Accordingly,  Nasdaq  believes  that  the 
proposed  rule  change  will  lessen  the 
impact  of  erroneous  transactions  on  the 
public  by  allowing  Nasdaq  to  correct 
erroneous  transactions  quickly  and  by 
defining  more  clearly  the  scope  of 
Nasdaq's  authority. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Nasdaq  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-N ASD-200a-l  2  7  and  should  be 
submitted  by  December  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  02-31019  Filed  12-6-02:  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Amend  Nasdaq's 
Listing  Standards  Pertaining  to 
American  Depositary  Rece^its, 
Preferred  and  Secondary  Classes  of 
Stock,  Bid  Price  Compliance  and 
Monitoring  Periods,  Categories  of 
Securities  Eligible  for  Initial  Inclusion 
on  Nasdaq,  and  the  Market 
Capitalization  Compliance  Period 

December  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")»  and  Rule  19b-4  thereunder.^ 


•15  U.S.C  780-3. 
•15U.S.C78o-3(bH6). 


'">  17  CFR  200.30-3(a)(12). 
>  15  U.S.C  78s(b)(l). 
»17CFR240.19b-«. 


notice  is  hereby  given  that  on  January  7, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  November  1, 
2002,  NASD  filed  Amendment  No.  1  to 
the  proposed  rule  change.^  On 
December  2,  2002,  NASD  filed 
Amendment  No.  2  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  modify 
Nasdaq's  listing  standards  pertaining  to 
American  Depositary  Receipts,  preferred 
and  secondary  classes  of  stock,  bid  price 
compliance  and  monitoring  periods, 
categories  of  securities  eligible  for  initial 
inclusion  on  Nasdaq,  and  the  market 
capitalization  compliance  period.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italic; 
proposed  deletions  are  in  [brackets]. 
****** 

4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof. 

(a)-(b)  No  change 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(l)-(3)  No  change. 

(4)  For  initial  inclusion,  [common  or 
preferred  stock]  common  stock, 
preferred  stock  and  secondary  classes  of 
common  stock  shall  have  a  minimum 
bid  price  of  $4  per  share.  For  continued 
inclusion,  the  minimum  bid  price  shall 
be  $1  per  share. 

(5)  No  change 

(6)M  J  In  the  case  of  common  stock, 
there  shall  be  at  least  300  round  lot 
holders  of  the  security.  [An  account  of 
a  member  that  is  beneficially  ovraed  by 


^  See  letter  firom  |ohn  Nachmann,  Senior 
Anomey,  Nasdaq,  to  Katherine  England,  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  Novemtter  1,  2002. 

*  See  letter  from  |ohn  Nachmann,  Senior 
Attorney,  Nasdaq,  to  Katherine  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  December  2,  2002. 


r-.J I 
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a  customer  (as  defined  in  Rule  0120) 
vtrill  be  considered  a  holder  of  a  security 
upon  appropriate  verification  by  a 
member.] 

(B)  In  the  case  of  preferred  stock  and 
secondary  classes  ofconunon  stock, 
there  shall  be  at  least  100  round  lot 
holders  of  the  security,  provided  in  each 
case  that  the  issuer's  common  stock  or 
common  stock  equivalent  equity 
security  is  traded  on  either  Nasdaq  or  a 
national  securities  exchange.  In  the 
event  the  issuer's  common  stock  or 
common  stock  equivalent  security  is  not 
traded  on  either  Nasdaq  or  a  national 
securities  exchange,  the  preferred  stock 
and/or  secondary  class  of  common 
stock  may  be  traded  on  Nasdaq  so  long 
as  the  security  satisfies  the  listing 
criteria  for  common  stock. 

(C)  An  account  of  a  member  that  is 
beneficially  owned  by  a  customer  (as 
defined  in  Rule  0120)  will  be  considered 
a  holder  of  a  security  upon  appropriate 
verification  by  a  member. 

{7)(A)  In  the  case  of  common  stock, 
there  shall  be  at  least  1,000,000  publicly 
held  shares  for  initial  inclusion  and 
500,000  publicly  held  shares  for 
continued  inclusion.  For  initial 
inclusion  such  shares  shall  have  a 
market  value  of  at  least  $5  million.  For 
continued  inclusion  such  shares  shall 
have  a  market  value  of  at  least  $1 
million.  [Shares  held  directly  or 
indirectly  by  any  officer  or  director  of 
the  issuer  and  by  any  person  who  is  the 
beneficial  owner  of  more  than  10 
percent  of  the  total  shares  outstanding 
are  not  considered  to  be  publicly  held.] 

(B)  In  the  case  of  preferred  stock  and 
secondary  classes  of  common  stock, 
there  shall  be  at  least  200,000  publicly 
held  shares  having  a  market  value  of  at 
least  $2  million  for  initial  inclusion  and 
100,000  publicly  held  shares  having  a 
market  value  of  $500,000  for  continued 
inclusion.  In  addition,  the  issuer's 
common  stock  or  common  stock 
equivalent  security  must  be  traded  on 
either  Nasdaq  or  a  national  securities 
exchange.  In  the  event  the  issuer's 
common  stock  or  common  stock 
equivalent  security  is  not  traded  on 
either  Nasdaq  or  a  national  securities 
exchange,  the  preferred  stock  and/or 
secondary  class  of  common  stock  may 
be  traded  on  Nasdaq  so  long  as  the 
security  satisfies  the  listing  criteria  for 
common  stock. 

(C)  Shares  held  directly  or  indirectly 
by  any  officer  or  director  of  the  issuer 
and  by  any  person  who  is  the  beneficial 
owner  of  more  than  10  percent  of  the 
total  shares  outstanding  are  not 
considered  to  be  publicly  held. 

(8)(A)-(D)  No  change 
(E)  Nasdaq  may,  in  its  discretion, 
require  an  issuer  to  maintain  a  bid  price 


of  at  least  $1 .00  per  share  for  a  period 
in  excess  often  consecutive  business 
days,  but  generally  no  more  than  20 
consecutive  business  days,  before 
determining  that  the  issuer  has 
demonstrated  an  ability  o  maintain 
long-term  compliance,  n  determining 
whether  to  monitor  b*    price  beyond  ten 
business  days,  Nasdaq  will  consider  the 
following  four  factors:  (i)  margin  of 
compliance  (the  amount  by  which  the 
price  is  above  the  $1.00  minimum 
standard);  (ii)  trading  volume  (a  lack  of 
trading  volume  may  indicate  a  lack  of 
bona  fide  market  interest  in  the  security 
at  the  posted  bid  price);  (Hi)  the  market 
maker  montage  (the  number  of  market 
makers  quoting  at  or  above  $1 .00  and 
the  size  of  their  quotes):  and,  (iv)  the 
trend  of  the  stock  price  (is  it  up  or 
down). 
(9)--(29)  No  change 

(d)  No  change 

4320.  Qualification  Requirements  for 
NoU'Canadian  Foreign  Securities  and 
American  Depositary  Receipts 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  non-Canadian  foreign 
issuer,  an  American  Depositary  Receipt 
(ADR)  or  similar  security  issued  in 
respect  of  a  security  of  a  foreign  issuer 
shdl  satisfy  the  requirements  of  (a),  (b) 
or  (c),  and  (d)  and  (e)  of  this  Rule. 

(aj-(d)  No  change. 

(e)  In  addition  to  the  requirements 
contained  in  paragraphs  (a),  (b)  or  (c). 
and  (d),  the  security  shall  satisfy  the 
[following]  criteria  set  out  in  this 
subsection  for  inclusion  in  Nasdaq.[:l  In 
the  case  ofADRs,  the  underlying 
security  will  be  considered  when 
determining  the  ADR's  qualification  for 
initial  or  continued  inclusion  on 
Nasdaq. 

(1)-(2)(D)  No  change. 

[(E)  In  the  case  of  ADRs,  the 
underlying  security  will  be  considered 
when  determining  the  ADR's 
qualification  for  initial  or  continued 
inclusion  on  Nasdaq.] 

(3)  No  change. 

W(A)  [In  the  case  of  foreign  shares, 
t]  There  shall  be  at  least  300  roimd  lot 
holders  of  the  security.  [An  accoimt  of 
a  member  that  is  beneficially  owned  by 
a  customer  (as  defined  in  Rule  0120) 
will  be  considered  a  holder  of  a  security 
upon  appropriate  verification  by  the 
member.] 

(B)  In  the  case  of  preferred  stock  and 
secondary  classes  of  common  stock, 
there  shall  be  at  least  100  round  lot 
holders  of  the  security,  provided  in  each 
case  that  the  issuer's  common  stock  or 
common  stock  equivalent  equity 
security  is  traded  on  either  Nasdaq  or  a 
national  securities  exchange.  In  the 
event  the  issuer's  common  stock  or 


common  stock  equivalent  security  is  not 
traded  on  either  Nasdtiq  or  a  national 
securities  exchange,  the  preferred  stock 
and/or  secondary  class  of  common 
stock  may  be  traded  on  Nasdaq  so  long 
as  the  security  satisfies  the  listing 
criteria  for  common  stock. 

(C)  An  account  of  a  member  that  is 
beneficially  owned  by  a  customer  (as 
defined  in  Rule  0120)  will  be  considered 
a  holder  of  a  security  upon  appropriate 
verification  by  the  member. 

(5)  [In  the  case  of  foreign  shares, 
t] There  shall  be  at  least  1,000,000 
publicly  held  shares  for  initial  inclusion 
and  500,000  publicly  held  shares  for 
continued  inclusion.  In  the  case  of 
preferred  stock  and  secondary  classes  of 
common  stock,  there  shall  be  at  least 
200,000  publicly  held  shares  for  initial 
inclusion  and  100,000  publicly  held 
shares  for  continued  inclusion.  In 
addition,  the  issuer's  common  stock  or 
common  stock  equivalent  security  must 
be  traded  on  either  Nasdaq  or  a  national 
securities  exchange.  In  the  event  the 
issuer's  common  stock  or  common  stock 
equivalent  security  is  not  traded  on 
either  Nasdaq  or  a  national  securities 
exchange,  the  preferred  stock  and/or 
secondary  class  of  common  stock  may 
be  included  in  Nasdaq  so  long  as  the 
security  satisfies  the  listing  criteria  for 
common  stock.  Shares  held  directly  or 
indirectly  by  any  officer  or  director  of 
the  issuer  and  by  any  person  who  is  the 
beneficial  owner  of  more  than  10 
percent  of  the  total  shares  outstanding 
are  not  considered  publicly  held. 

(6)  In  the  case  of  rights,  warrants  and 
ADR[']s  for  initial  inclusion  only,  at 
least  100,000  shall  be  issued.  Issuers  of 
ADRs  must  also  meet  the  round  lot 
holders  and  publicly  held  shares 
requirements  set  forth  in  subsections  (4) 
and  (5)  above. 

(7)-(25)  No  change, 
(f)  No  change 
*        «        •        *        * 

4420.  Quantitative  Designation  Criteria 

In  order  to  be  designated  for  the 
Nasdaq  National  Market,  an  issuer  shall 
be  required  to  substantially  meet  the 
criteria  set  forth  in  paragraphs  (a),  (b), 
(c),  (d),  (e),  (f),  (g),  (h),  (i)2.  [or]  (j)  or(k) 
below.  Initial  Public  Offerings 
substantially  meeting  such  criteria  are 
eligible  for  immediate  inclusion  in  the 
Nasdaq  National  Market  upon  prior 
application  and  with  the  written 
consent  of  the  managing  imderwriter 
that  immediate  inclusion  is  desired.  All 
other  qualifying  issues,  excepting 
special  situations,  are  included  on  the 
next  inclusion  date  established  by 
Nasdaq. 

(a)  Entry  Standard  1 — First  Class  of 
Common  Stock,  Shares  or  Certificates  of 
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Beneficial  Interest  of  Trusts.  Limited 
Partnership  Interests  in  Foreign  or 
Domestic  Issues  and  American 
Depositary  Receipts 
(l)-(7)  No  change 

(b)  Entry  Standard  2— First  Class  of 
Common  Stock.  Shares  or  Certificates  of 
Beneficial  Interest  of  Trusts.  Limited 
Partnership  Interests  in  Foreign  or 
Domestic  Issues  and  American 
Depositary  Receipts 

(1H7)  No  change 

(c)  Entry  Standard  3 — First  Class  of 
Common  Stock.  Shares  or  Certificates  of 
Beneficial  Interest  of  Trusts.  Limited 
Partnership  Interests  in  Foreign  or 
Domestic  Issues  and  American 
Depositary  Receipts 

(1H6)  No  change 

(dHj)  No  change 

(k)  Quantitative  Designation 
Criteria — Preferred  Stock  and 
Secondary  Classes  of  Common  Stock 

For  initial  inclusion,  if  the  common 
stock  or  common  stock  equity 
equivalent  security  of  the  issuer  is  listed 
on  Nasdaq  or  a  national  securities 
exchange,  the  issue  shall  have: 

(1)  At  least  200.000  publicly  held 
shares; 

(2)  A  market  value  of  publicly  held 
shares  of  at  least  $4,000,000: 

(3)  A  minimum  bid  price  per  share  of 
$5: 

(4)  A  minimum  of  100  round  lot 
shareholders: 

(5)  At  least  three  registered  and  active 
market  makers. 

Alternatively,  in  the  event  the  issuer's 
common  stock  or  common  stock 
equivalent  security  is  not  traded  on 
either  Nasdaq  or  a  national  securities 
exchange,  the  preferred  stock  and/or 
secondary  class  of  common  stock  may 
be  traded  on  Nasdaq  so  long  as  the 
security  satisfies  the  listing  criteria  for 
common  stock. 


4450.  Quantitative  Maintenance 
Criteria 

After  designation  as  a  Nasdaq 
National  Market  security,  a  security 
must  substantially  meet  the  criteria  set 
forth  in  paragraphs  (a)  or  (b).  and  (c), 
(d).  (e).  [and]  (f).  (g)  (h)  or  (i)  below  to 
continue  to  be  designated  as  a  national 
market  system  security.  A  security 
maintaining  its  designation  under 
paragraph  (b)  need  not  also  be  in 
compliance  with  the  quantitative 
maintenance  criteria  in  the  Rule  4300 
series. 

(a)  Maintenance  Standard  1 — First 
Class  o/ Common  Stock,  (Preferred 
Stock,]  Shares  or  Certificates  of 
Beneficial  Interest  of  Trusts,  [and| 
Limited  Partnership  Interests  in  Foreign 


or  Domestic  Issues  and  American 
Depositary  Receipts 

(l)-{6)  No  change 

(b)  Maintenance  Standard  2 — First 
Class  o/ Common  Stock,  [Preferred 
Stock.]  Shares  or  Certificates  of 
Beneficial  Interest  of  Trusts,  (and] 
Limited  Partnership  Interests  in  Foreign 
or  Domestic  Issues  and  American 
Depositary  Receipts 

(1H6)  No  change 

(cHd)  No  change 

(e)  Compliance  Periods 

(1)  Nocnange 

(2)  For  issuers  subject  to  the  $1  bid 
price  requirement  under  Maintenance 
Standard  1  or  the  $3  bid  price 
requirement  under  Maintenance 
Standard  2.  a  (A)  failure  to  meet  the 
continued  inclusion  requirement  for 
minimum  bid  price  shall  be  determined 
to  exist  only  if  the  deficiency  continues 
for  a  period  of  30  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  90  calendar  days  from  such 
notification  to  achieve  compliance. 
Compliance  can  be  achieved  by  meeting 
the  applicable  standard  for  a  minimum 
of  10  consecutive  business  days  during 
the  90  day  compliance  period.  Nasdaq 
may.  in  its  discretion,  require  an  issuer 
under  Maintenance  Standard  1  to 
maintain  a  bid  price  of  at  least  $1.00  per 
share  for  a  period  in  excess  of  ten 
consecutive  business  days,  but  generally 
no  more  than  20  consecutive  business 
days,  before  determining  that  the  issuer 
has  demonstrated  an  ability  to  maintain 
long-term  compliance.  In  determining 
whether  to  monitor  bid  price  beyond  ten 
business  days.  Nasdaq  will  consider  the 
following  four  factors:  (i)  margin  of 
compliance  (the  amount  by  which  the 
price  is  above  the  $1.00  minimum 
standard):  (ii)  trading  volume  (a  lack  of 
trading  volume  may  indicate  a  lack  of 
bona  fide  market  interest  in  the  security 
at  the  posted  bid  price);  (Hi)  the  market 
maker  montage  (the  number  of  market 
makers  quoting  at  or  above  $1 .00  and 
the  size  of  their  quotes);  and.  (iv)  the 
trend  of  the  stock  price  (is  it  up  or 
down).  (If  the  issuer  has  not  been 
deemed  in  compliance  prior  to  the 
expiration  of  the  90  day  compliance 
period,  it  may  transfer  to  The  Nasdaq 
SmallCap  Market,  provided  that  it  meets 
all  applicable  requirements  for 
continued  inclusion  on  the  SmallCap 
Market  set  forth  in  Rule  4310(c)  (other 
than  the  minimum  bid  price 
requirement  of  Rule  4310(c)(4))  or  Rule 
4320(e),  as  applicable.  A  Nasdaq 
National  Market  issuer  transferring  to 
The  Nasdaq  SmallCap  Market  must  pay 
the  entry  fee  set  forth  in  Rule  4520(a). 
Upon  such  transfer,  a  domestic  or 
Canadian  Nasdaq  National  Market 


issuer  transferring  to  The  Nasdaq 
SmallCap  Market  will  be  afforded  the 
remainder  of  the  initial  180  day 
compliance  period  set  forth  in  Rule 
4310(c)(8)(D)  and  may  thereafter  be 
eligible  for  the  subsequent  180  day 
compliance  period  pursuant  to  that  rule. 
The  issuer  may  also  request  a  hearing  to 
remain  on  The  Nasdaq  National  Market 
pursuant  to  the  Rule  4800  Series.  The 
90-day  grace  period  afforded  by  this  rule 
and  any  time  spent  in  the  hearing 
process  will  be  deducted  from  the 
applicable  grace  periods  on  The  Nasdaq 
SmallCap  Market.  Non-Canadian  foreign 
issuers  that  transfer  to  The  Nasdaq 
SmallCap  Market  are  not  subject  to  the 
$1  minimum  bid  price  requirement 
pursuant  to  Rule  4320.  Any  issuer 
(including  a  non-Canadian  foreign 
issuer)  that  was  formerly  listed  on  The 
Nasdaq  National  Market,  and  which 
transferred  to  The  Nasdaq  SmallCap 
Market  pursuant  to  this  paragraph,  may 
transfer  back  to  The  Nasdaq  National 
Market  without  satisfying  the  initial 
inclusion  criteria  if  it  maintains 
compliance  with  the  $1  bid  price 
requirement  for  a  minimum  of  30 
consecutive  business  days  prior  to  the 
expiration  of  the  compliance  periods 
described  in  Rule  4310(c)(8)(D)  and  if  it 
has  continually  maintained  compliance 
with  all  other  requirements  for 
continued  listing  on  The  Nasdaq 
National  Market  since  being  transferred. 
Such  an  issuer  is  not  required  to  pay  the 
entry  fee  set  forth  in  Rule  4510(a)  upon 
transferring  back  to  The  Nasdaq 
National  Market.) 

(3)  No  change 

(4)  A  failure  to  meet  the  continued 
inclusion  requirements  for  market 
capitalization  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  with 
the  applicable  continued  inclusion 
standard.  Compliance  can  be  achieved 
by  meeting  the  applicable  standard  for 
a  minimum  of  10  consecutive  business 
days  during  the  30  day  compliance 
period. 

(fMg)  No  change 

(h)  Quantitative  Maintenance 
Criteria — Preferred  Stock  and 
Secondary  Classes  of  Common  Stock 

For  continued  inclusion,  if  the 
common  stock  or  common  stock  equity 
equivalent  security  of  the  issuer  is  listed 
on  Nasdaq  or  a  national  securities 
exchange,  the  issue  shall  have: 

(1)  At  least  100.000  publicly  held 
shares; 

(2)  A  market  value  of  publicly  held 
shares  of  at  least  $1,000,000; 
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(3)  A  minimum  bid  price  per  share  of 

$1: 

(4)  A  minimum  of  100  round  lot 

shareholders; 

(5)  At  least  two  registered  and  active 
market  makers. 

Alternatively,  in  the  event  the  issuer's 
common  stock  or  common  stock 
equivalent  security  is  not  traded  on 
either  Nasdaq  or  a  national  securities 
exchange,  the  preferred  stock  and/or 
secondary  class  of  common  stock  may 
be  traded  on  Nasdaq  so  long  as  the 
security  satisfies  the  listing  criteria  for 
common  stock. 

(i)  Transfers  between  The  Nasdaq 
National  and  SmallCap  Markets  For  Bid 
Price  Deficient  Issuers 

(l)Ifa  National  Market  issuer  has  not 
been  deemed  in  compliance  prior  to  the 
expiration  of  the  90  day  compliance 
period  for  bid  price,  it  may  transfer  to 
The  Nasdaq  SmallCap  Market,  provided 
that  it  meets  all  applicable  requirements 
for  continued  inclusion  on  the 
SmallCap  Market  set  forth  in  Rule 
4310(c)  (other  than  the  minimum  bid 
price  requirement  of  Rule  4310(c)(4))  or 
Rule  4320(e),  as  applicable.  A  Nasdaq 
National  Market  issuer  transferring  to 
The  Nasdaq  SmallCap  Market  must  pay 
the  entry  fee  set  forth  in  Rule  4520(a). 
The  issuer  may  also  request  a  hearing  to 
remain  on  The  Nasdaq  National  Market 
pursuant  to  the  Rule  4800  Series. 

(2)  Following  a  transfer  to  The  Nasdaq 
SmallCap  Market  pursuant  to  paragraph 
(1),  a  domestic  or  Canadian  Nasdaq 
National  Market  issuer  under 
Maintenance  Standard  1  will  be 
afforded  the  remainder  of  the  initial  180 
day  compliance  period  set  forth  in  Rule 
4310(c)(8)(D)  and  may  thereafter  be 
eligible  for  the  subsequent  180  day 
compliance  period  pursuant  to  that 
rule.  The  90  day  grace  period  afforded 
by  this  rule  and  any  time  spent  in  the 
hearing  process  will  be  deducted  from 
the  applicable  grace  periods  on  The 
Nasdaq  SmallCap  Market.  Any  issuer 
that  was  formerly  listed  on  The  Nasdaq 
National  Market,  and  which  transferred 
to  The  Nasdaq  SmallCap  Market 
pursuant  to  this  paragraph,  may 
transfer  back  to  The  Nasdaq  National 
Market  without  satisfying  the  initial 
inclusion  criteria  if  it  maintains 
compliance  with  the  $1  bid  price 
requirement  for  a  minimum  of  30 
consecutive  business  days  prior  to  the 
expiration  of  the  compliance  periods 
described  in  Rule  4310(c)(8)(D)  and  if  it 
has  continually  maintained  compliance 
with  all  other  requirements  for 
continued  listing  on  The  Nasdaq 
National  Market  since  being  transferred. 
An  issuer  qualifying  for  such  a  transfer 
pursuant  to  the  maintenance 
requirements  is  not  required  to  pay  the 


entry  fee  set  forth  in  Rule  4510(a)  upon 
transferring  back  to  The  Nasdaq 
National  Market. 

(3)  Following  a  transfer  to  The  Nasdaq 
SmallCap  Market  pursuant  to  paragraph 
(1),  an  issuer  formerly  qualifying  for 
listing  on  The  Nasdaq  National  Market 
under  Maintenance  Standard  2  or  a 
non-Canadian  foreign  issuer,  which  is 
not  subject  to  the  $1  bid  price 
requirement,  may  transfer  back  to  The 
Nasdaq  National  Market  without 
satisfying  the  initial  inclusion  criteria  if 
it  maintains  compliance  with  the 
applicable  bid  price  requirement  for 
continued  listing  on  The  Nasdaq 
National  Market  for  a  minimum  of  30 
consecutive  business  days  within  360 
days  following  the  notification  of  the 
initial  bid  price  deficiency,  and  if  it  has 
continually  maintained  compliance 
with  all  other  requirements  for 
continued  listing  on  The  Nasdaq 
National  Market  since  being  transferred. 
An  issuer  qualifying  for  such  a  transfer 
pursuant  to  the  maintenance 
requirements  is  not  required  to  pay  the 
entry  fee  set  forth  in  Rule  4510(a)  upon 
transferring  back  to  The  Nasdaq 
National  Market. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Nasdaq's  listing 
standards  pertaining  to  American 
Depositary  Receipts,  preferred  and 
secondary  classes  of  stock,  bid  price 
compliance  and  monitoring  periods, 
types  of  securities  eligible  for  initial 
inclusion  on  Nasdaq,  and  the  market 
capitalization  compliance  period. 

a.  Standards  for  Preferred  Stock  and 
Secondary  Classes  of  Common  Stock 

Nasdaq  proposes  to  establish  listing 
standards  pertaining  to  roimd  lot 
shareholders,  publicly  held  shares  and 
market  value  of  publicly  held  shares  for 


preferred  stock  and  secondary  classes  of 
common  stock.  Currently,  Nasdaq 
listing  standards  do  not  distinguish 
between  common  stock  and  preferred 
stock  or  secondary  classes  of  common 
stock  for  purposes  of  these 
requirements.  Nasdaq  believes  that  it  is 
appropriate  to  establish  separate 
liquidity  standards  for  preferred  and 
secondary  classes  of  common  stock  as 
these  securities  are  generally  not  as 
widely  held  nor  as  liquid  as  primary 
classes  of  common  stock.  5 

The  new  National  Market  listing 
standards  would  require  100  round  lot 
shareholders;  200,000  publicly  held 
shares;  and  $4,000,000  in  market  value 
of  publicly  held  shares  for  initial 
inclusion,  and  100  round  lot 
shareholders;  100.000  publicly  held 
shares;  and  $1,000,000  in  market  value 
of  publicly  held  shares  for  continued 
inclusion.  The  round  lot  shareholders 
and  publicly  held  shares  listing 
requirements  would  be  the  same  for  the 
SmallCap  Market;  however,  the  market 
value  of  publicly  held  shares 
requirement  would  be  $2,000,000  and 
$500,000  for  initial  and  continued 
inclusion,  respectively. 

Preferred  stock  or  secondary  classes  of 
common  stock  would  be  included  imder 
the  proposed  new  standards  only  if  the 
issuer's  common  stock  or  common  stock 
equivalent  is  traded  on  either  Nasdaq  or 
a  national  securities  exchange.  In 
situations  where  an  issuer's  common 
stock  or  common  stock  equivalent  is  not 
traded  on  either  Nasdaq  or  a  national 
securities  exchange,  the  preferred  stock 
or  secondary  class  of  common  stock 
would  need  to  meet  the  initial  inclusion 
listing  standards  pertaining  to  common 

stock. 

b.  Transfer  of  Maintenance  Standard 
2  Issuers  to  the  National  Market 

Nasdaq  Rule  4450(e)(2)  currently 
allows  a  National  Market  issuer  that  has 
transferred  to  the  SmallCap  Market  to 
transfer  back  to  the  National  Market 
pursuant  to  the  National  Market 
maintenance  criteria  provided  it  meets 
certain  conditions,  including 
comphance  with  the  $1.00  bid  price 
requirement  for  a  minimum  of  30 
consecutive  business  days  prior  to  the 
expiration  of  the  compliance  periods  set 
forth  in  Rule  4310(c)(8)(D).  In  effect, 
current  Rule  4450(e)(2)  only  applies  to 
National  Market  issuers  that  qualify  for 
continued  listing  under  Maintenance 
Standard  1.  In  contrast.  National  Market 
issuers  that  qualify  for  continued  listing 


'The  New  York  Slock  Exchange  ("NYSE")  and 
the  American  Stock  Exchange  ("AMEX")  also  have 
separate  listing  standards  for  preferred  stock.  See 
NYSE  Listed  Company  Manual.  Section  703.05; 
Amex  Listing  Standards,  Policies  and 
Requirements,  Section  103. 


ftntxt 
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under  Maintenance  Standard  2  "  must 
maintain  a  minimum  bid  price  of  at 
least  $3.00.  Thus,  while  a  Maintenance 
Standard  2  issuer  with  a  bid  price 
between  $1.00  and  $2.99  would  be 
eligible  to  transfer  to  the  SmallCap 
Market,  it  would  not  be  eligible  for  the 
compliance  period  set  forth  in.  Rule 
4310(c)(8)(D).  and.  by  implication, 
would  not  be  eligible  to  transfer  back  to 
the  National  Market  without  satisfying 
the  initial  inclusion  criteria. 

In  order  to  eliminate  the  disparate 
treatment  between  Maintenance 
Standard  1  ^  and  Maintenance  Standard 
2  issuers.  Nasdaq  proposes  to  provide 
Maintenance  Standard  2  issuers  the 
same  compliance  period  and  ability  to 
transfer  back  to  the  National  Market 
based  on  the  Standard  2  maintenance 
criteria  (including  the  $3  minimum  bid 
price)  as  is  currently  provided  for 
Maintenance  Standard  1  issuers. 

c.  Clarification  of  the  Bid  Price 
Monitoring  Period 

The  maiority  of  companies  listed  on 
Nasdaq  are  required  to  maintain  a  $1.00 
minimum  bid  price  for  continued 
inclusion  although,  as  noted  above. 
National  Market  companies  listed  under 
Maintenance  Standard  2  are  required  to 
maintain  a  bid  price  of  at  least  $3.00.  In 
accordance  with  Rules  4310(c)(8)(D)  and 
4450(e)(2).  once  an  issuer's  bid  price 
falls  below  the  applicable  standard  for 
30  consecutive  business  days,  the  issuer 
is  automatically  afforded  a  grace  period 
in  which  to  regain  compliance.  These 
rules  further  provide  that  compliance 
with  the  bid  price  requirement  can  be 
achieved  by  meeting  the  applicable 
standard  for  a  minimum  of  10 
consecutive  business  days  during  the 
compliance  period.  The  rules  currently 
do  not  differentiate  between  companies 
that  must  maintain  a  bid  price  of  at  least 
$1.00  and  those  that  must  maintain  a 
$3.00  minimum  bid  price. 

Nasdaq  proposes  to  amend  the  bid 
price  rule  for  Maintenance  Standard  2 
issuers  to  clearly  indicate  that  the 
monitoring  period  will  be  limited  to  ten 
business  days.  This  proposal  is  based 
upon  Nasdaq's  belief  that  trading  in  the 
securities  of  Maintenance  Staildard  2 
companies  is  less  subject  to  market 
manipulation  than  the  trading  in  the 
securities  of  Maintenance  Standard  1 
issuers.  Therefore,  Nasdaq  believes  that 
a  ten-day  monitoring  period  for 
Maintenance  Standard  2  issuers  is 
sufficient  to  determine  the  compliance 
status  of  these  issuers. 

Nasdaq  further  proposes  to  amend  its 
bid  price  rules  to  set  forth  the  following 
factors  that  will  be  considered  when 


determining  whether  to  monitor  the  bid 
price  beyond  10  business  days  for  those 
issuers  that  must  maintain  a  minimum 
$1.00  bid  price:  (i)  The  margin  of 
compliance  (the  amount  by  which  the 
price  is  above  the  $1.00  minimum 
standard);  (ii)  the  trading  volume  (a  lack 
of  trading  volume  may  indicate  a  lack  of 
bona  fide  market  interest  in  the  security 
at  the  posted  bid  price);  (iii)  the  market 
maker  montage  (the  number  of  market 
makers  quoting  at  or  above  $1.00  and 
the  size  of  their  quotes);  and.  (iv)  the 
trend  of  the  stock  price  (is  it  up  or 
down).  Generally,  Nasdaq  will  not 
monitor  an  issuer's  bid  price  for  more 
than  20  consecutive  business  days." 

d.  Clarification  of  the  Securities  that 
are  Eligible  for  Initial  Inclusion  on  the 
National  Market 

The  requirements  for  continued 
listing  on  the  National  Market,  as  set 
forth  in  Rules  4450(a)  and  (b),  list  the 
specific  types  of  securities  that  are 
eligible  for  continued  inclusion, 
specifically,  common  stock,  preferred 
stock,  shares  or  certificates  of  beneficial 
interest  of  trusts  and  limited  partnership 
interests  in  foreign  or  domestic  issues. 
The  requirements  for  initial  inclusion 
on  the  National  Market,  as  set  forth  in 
Marketplace  Rules  4420(a),  (b)  and  (c). 
however,  do  not  cite  the  specific  types 
of  securities  subject  to  the  rule. 
Accordingly,  Nasdaq  proposes  to  amend 
Rules  4420(a),  (b)  and  (c)  in  order  to 
specify  that  these  rules  apply  to  the 
same  securities  as  those  cited  in  Rules 
4450(a)  and  (b).  To  provide  greater 
transparency.  Nasdaq  also  proposes  to 
amend  the  initial  and  continued 
inclusion  requirements  to  indicate  that 
American  Depositary  Receipts  are  also 
eligible  for  inclusion  on  the  National 
Market. 

e.  Market  Capitalization  Compliance 
Standard  for  the  National  Market 

To  provide  greater  transparency. 
Nasdaq  proposes  to  amend  Rule  4450(e). 
which  sets  forth  the  compliance  periods 
for  National  Market  issuers,  to  include 
a  compliance  period  for  the  market 
capitalization  listing  standard.  The  text 
of  the  proposed  rule  is  identical  to  the 
standard  currently  set  forth  in  Rule 
4310(c)(8)(C). 
/.  American  Depositary  Receipts 
Nasdaq  proposes  to  clarify  that  ADRs 
must  meet  the  publicly  held  shares  and 
round  lot  holders  requirements  set  forth 
in  Rules  4320(e)(4)  and  (5).  As  currently 


•Rule  4450(b). 
'  Rule  4450(a). 


"  Nasdaq  will  monitor  an  issuer's  bid  price 
beyond  20  business  days  only  in  unusual 
circumstances.  For  example.  Nasdaq  may  monitor 
ao  issuer's  bid  price  beyond  20  days  if  the  issuer 
maintains  a  minimum  bid  price  of  SI  .00  for  ten 
consecutive  business  days  and  then  there  is  no 
trading  in  the  issuer's  securities  for  the  fbllowing 
ten  consecutive  business  days. 


drafted,  the  rules  are  unclear  as  to 
whether  ADRs  must  only  meet  the 
distribution  requirement  set  forth  in 
Rule  4320(e)(6)  or  whether  they  must 
also  meet  the  publicly  held  shares  and 
round  lot  holders  requirements  in  Rules 
4320(e)(4)  and  (5).  In  order  to  avoid  any 
potential  confusion.  Nasdaq  proposes  to 
clarify  the  requirements  with  respect  to 
ADRs. 

g.  Implementation 

Nasdaq  recognizes  the  potential 
impact  of  the  proposed  listing  standards 
relating  to  preferred  stock  and 
secondary  classes  of  common  stock. 
Therefore,  Nasdaq  proposes  to  provide 
those  issuers  that  have  preferred  stock 
or  secondary  classes  of  common  stock 
listed  on  Nasdaq  at  the  time  the  rule 
filing  is  approved  by  the  Commission 
eighteen  months  to  come  into 
compliance  with  these  new  listing 
standards.  All  other  changes  proposed 
in  the  rule  filing  would  become  effective 
at  the  time  of  Commission  approval. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act."  which 
require,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  the 
proposed  rule  changes  are  designed  to 
provide  greater  transparency  and 
consistency  to  Nasdaq's  listing 
standards. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Ckimmission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
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(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-89  and  should  be 
submitted  by  December  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-31020  Filed  12-6-02;  8:45  am] 
HUMG  CODE  S010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
February  7,  2003. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 


"» 17  CFR  200.3O-3(aMl2) 


performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
James  O'Connor,  Director.  Office  of 
Entrepreneurial  Development,  Small 
Business  Administration.  409  3rd  Street, 
SW.,  Suite  6200.  Washington  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  O'Coimor.  Director,  (202)  205- 
6929  or  Curtis  B.  Rich.  Management 
Analyst.  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Entrepreneurial  Development 
Management  Information  System 
(EDMIS). 

Form  Nos;  641,  641a. 

Description  of  Respondents:  SBA 
Resource  Partners. 

Armual  Responses:  1,200,000. 

Aiuiual  Burden:  60,000. 

Title:  Business  Information  Center 
Customer  Satisfaction  Survey. 

Form  No:  1916. 

Description  of  Respondents:  New 
established  and  prospective  Small 
Business  Owners  Using  the  services  and 
programs  offered  by  the  Business 
Information  Center  Program. 

Annua/  Responses:  22,500. 

Annual  Burden:  1,867. 
ADDRESSES:  Send  all  cominents 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  acctirate,  and  if  there  are  ways  to 
minimize  the  estimated  biirden  and 
enhance  the  quality  of  the  collection,  to 
Cynthia  Pitts.  Program  Analyst.  Office  of 
Disaster  Assistance,  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6050,  Washington  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Pitts,  Program  Analyst,  (202) 
205-7570  or  Curtis  B.  Rich, 
Management  Analyst,  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disaster  Home  Loan 
Application. 

Form  Nos:  5C,  739. 

Description  of  Respondents: 
Applicant's  Requesting  SBA  Disaster 
Home  Loan. 

Armual  Responses:  53,975. 

Aimual  Burden:  80,963. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Pam  Swilling.  Program  Review  Analyst, 
Office  of  Surety  Guarantees,  Small 


Business  Administration,  409  3rd  Street, 
SW.,  Suite  8600,  Washington  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Swilling,  Program  Review  Analyst,  (202) 
205-6546  or  Curtis  B.  Rich, 
Management  Analyst.  (202)  205-7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  Surety  Bond  Guarantee 
Assistance. 

Form  Nos:  990.  991,  994.  994B.  994C, 
994F  and  994H. 

Description  of  Respondents:  Small 
Business  Contractors  Applying  for  the 
Surety  Bond  Guarantee  Program. 

Annual  Responses:  195.930. 

Annual  Burden:  53,375. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Linda  Roberts,  Director,  Office  of 
Security  Operations,  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  5600,  Washington  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Roberts.  Director.  (202)  205-6223 
or  Curtis  B.  Rich,  Management  Analyst, 
(202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Personal  History. 

Form  No:  912. 

Description  of  Respondents: 
Applicant's  for  Assistance  or  Temporary 
Employment  in  Disaster. 

Annual  Responses:  55,000. 

Annual  Burden:  13,750. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Joan  Bready.  Business  Development 
Specialist,  Office  of  Small  Business 
Development  Centers,  Small  Business 
Administration,  409  3rd  Street.  SW., 
Suite  4600,  Washington  DC  20416 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 

Bready,  Business  Development 

Specialist,  (202)  205-7384  or  Curtis  B. 

Rich.  Management  Analyst,  (202)  205- 

7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  SBDC  Program  and  Financial 
Reports. 

Form  Nos:  SF-269,  SF-270. 

Description  of  Respondents:  SBDC 
Directors. 

Aimual  Responses:  \\A. 
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Annual  Burden:  7,524. 

JacqueUne  White, 

Chief,  Administrative  Information  Branch. 
|FR  Doc.  02-31046  Filed  12-6-02:  8:45  ami 
■LUNQ  COM  MM-«1-# 


SMALL  BUSINESS  ADMINISTRATION 
[Daciaration  of  Dtsastor  #3452] 

Stafte  of  Louisiana;  Amandmant  #4 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  November 
29,  2002.  the  above  numbered 
declaration  is  hereby  amended  to  extend 
the  deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  December  14.  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  Hling 
applications  for  economic  injury  is  July 
3.  2003. 

Dated:  December  2.  2002. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  39002  and  39008) 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  02-30985  Filed  12-6-02;  8:45  am) 
■UJNG  cooe  ao2s-oi-p 


DEPARTMENT  OF  STATE 
[Public  Notice  4205] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  13224  Relating  to 
ttw  Kurdistan  Workers'  Party  (PKK) 

Acting  under  the  authority  of  section 
1(h)  of  Executive  Order  13224  of 
September  23,  2001,  and  in  consultation 
with  the  Secretary  of  the  Treasury  and 
the  Attorney  General.  I  hereby  amend 
the  November  2,  2001  designation  of  the 
Kurdistan  Workers'  Party  (PKK  and 
other  aliases)  to  add  the  following 
names  as  aliases  of  the  PKK: 

Kurdistan  Freedom  and  Democracy 

Congress 

Freedom  and  Democracy  Congress  of 
Kurdistan 

KADEK 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 


determination  who  might  have  a 
constitutional  presence  in  the  United 
States  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  December  3.  2002. 
Colin  L.  Powell. 

Secretary  of  State.  Department  of  State. 
|FR  Doc.  02-31026  Filed  12-&-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Aviation  Proceedings,  Agreements 
Hied  During  the  Weei(  Ending 
November  29,  2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2002-13976. 

Date  Filed:  November  29,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23/TC123  Africa-TC3, 
Africa-fapan/Korea  and  Africa-South 
East  Asia,  Mail  Vote  249 — Africa-Japan/ 
Korea,  Mail  Vote  250 — Africa-South 
East  Asia,  PTC23  AFR-TC3  0182  dated 

21  October  2002,  Africa- Japan/Korea 
Resolutions  rl-r23,  PTC23  AFT<-TC3 
0188  dated  15  November  2002 
(Affirmative).  PTC23  AFR-TC3  0183 
dated  21  October  2002,  Africa-South 
East  Asia  Resolutions  r24-r37,  PTC23 
AFR-TC3  0190  dated  19  November 
2002  (Affirmative),  PTC23  AFR-TC3 
0180  dated  18  October  2002,  Africa- 
South  Asian  Subcontinent  Resolutions 
r38-r50,  PTC23  AFR-TC3  0181  dated  18 
October  2002,  Africa-South  West  Pacific 
r51-r64.  PTC23  AFR-TC3  0189  dated  19 
November  2002  Technical  Correction, 
Minutes— PTC23  AFR-TC3  0186  dated 

5  November  2002,  Tables— PTC23  AFR- 
TC3  Fares  0081  dated  15  November 
2002,  PTC23  AFR-TC3  Fares  0082  dated 

22  November  2002,  PTC23  AFR-TC3 
Fares  0078  dated  18  October  2002, 
PTC23  AFR-TC3  Fares  0079  dated  18 
October  2002,  Intended  effective  date:  1 
April  2003. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

IFR  Doc.  02-31045  Filed  12-6-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Sulipart  B  (Formerly  Subpart  Q) 
During  ttie  Week  Ending  November  29, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2002-13937. 

Date  Filed:  November  25,  2002. 

Due  Dafe  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  16,  2002. 

Description:  Application  of  Cool 
Tours,  Inc.  d/b/a  San  Juan  Aviation, 
pursuant  to  49  U.S.C.  Section  41738  and 
Subpart  B,  requesting  authority  to 
conduct  scheduled  passenger  operations 
as  a  commuter  air  carrier. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-31044  Filed  12-6-02:  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Sanders  and  Flattiead  Counties,  MT 

AGENCY:  Federal  Highway 
Administration  (FHWA);  Department  of 
Transportation. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
improvement  project  on  the  Thompson 
River  Road  (Forest  Highway  56),  which 
is  a  county  road  near  Thompson  Falls, 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Petersen,  Project  Manager  or  Terri 
Thomas,  Environmental  Specialist, 
Federal  Highway  Administration,  610 


•ytnnti 
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Fifth  Street,  Vancouver,  Washington 
98661.  Telephone:  (360)  619-7700  E- 
mail:  Terri,  Thomas@fhwa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  U.S. 
Forest  Service  (FS)  and  the  Montana 
Department  of  Transportation  (MDT), 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  the  Thompson  River  Road  on 
the  Lolo  National  Forest  horn  the 
junction  with  Montana  State  Road  (SR) 
200,  four  miles  east  of  the  town  of 
Thompson  Falls,  to  the  junction  with 
US  Highway  2.  approximately  40  miles 
west  of  Kalispell,  MT.  The  project 
would  provide  safe,  convenient,  and 
efficient  travel  to  and  through  national 
forest  lands  for  current  and  future  users. 
Besides  improving  access  to  national 
forest  resources  and  recreational 
opportunities  and  to  the  Thompson 
River  corridor  within  private  timber 
lands,  the  improved  road  would  correct 
current  water  quality  problems  caused 
by  existing  gravel  roads.  The  project 
includes  upgrading  approximately  43 
miles  of  road  and  eliminating  many 
miles  of  nearby  private  and  public 
gravel  roads  within  the  corridor. 

Alternatives  for  improving  travel  on 
this  road  corridor  are  being  developed. 
Besides  the  "no  build"  alternative,  two 
or  more  build  alternatives  are  being 
considered.  These  are  more  concepts 
than  specifics,  but  they  consist  of: 

1.  Minor  widening,  straightening,  and 
rehabilitation  of  the  existing  Thompson 
River  Road  to  achieve  a  consistent,  but 
minimal  two-lane  gravel  road.  Bridges 
would  be  widened  or  replaced  to 
accommodate  double  lanes.  Moderate 
sediment  reduction  to  the  nearby  river 
would  be  achieved,  but  some 
maintenance  and  instability  issues 
would  remain. 

2.  The  road  would  be  widened, 
straightened,  reconstructed  and  paved 
to  meet  national  "collector"  road 
standards.  Major  segments  of  the  road 
would  be  realigned  to  follow  the  already 
improved  private  roads  in  the  area. 
Miles  of  existing  gravel  road  would  be 
obliterated  and  substantial  water  quality 
improvements  would  be  realized. 

3.  Other  combinations  of  upgrading 
segments  of  the  Thompson  River  Road 
and  connecting  them  to  improved 
portions  of  nearby  private  roads  will  be 
considered. 

The  Thompson  River  Road  corridor 
passes  through  important  forested  areas 
that  are  habitat  to  various  wildlife  and 
fish  species  including  Federally  listed 
threatened  and  endangered  species  such 
as  the  gray  wolf,  grizzly  bear,  Canada 
lynx  and  Bull  Trout.  In  addition,  the 
area  is  of  cultural  importance  for  Native 


Americans.  Special  studies  will  be 
conducted  to  ensure  any  impacts  to 
these  resources  are  kept  to  a  minimum. 

Announcements  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  the 
appropriate  Federal,  state  and  local 
agencies.  Announcements  will  also  be 
sent  to  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  Public  scoping  meetings  will 
be  held  in  the  spring  of  2003  in  the 
communities  of  Thompson  Falls  and 
Libby,  Montana.  Public  notices  will  be 
issued  to  provide  the  times  and  places 
of  these  meetings. 

It  is  important  that  the  full  range  of 
issues  related  to  this  proposed  action  be 
addressed  and  that  all  significant  issues 
be  identified.  Therefore,  comments  and 
suggestions  are  invited  firom  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  and  phone 
number  provided  above.  (Catalog  of 
Federal  Domestic  Assistance  Program 
Number  20.205,  Highway  Research, 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

Dated:  Issued  on:  November  4,  2002. 
Ronald  Carmichael, 

Division  Engineer,  Western  Federal  Lands 
Highway  Division,  Vancouver,  Washington. 
[FR  Doc.  02-30978  Filed  12-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-^12] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  firom 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedvues 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 


This  document  describes  a  collection 
of  information  for  which  NHTSA 
intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  February  7.  2003. 
ADDRESSES:  Conunents  must  refer  to  the- 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  the  Docket  Section,  Room 
PL401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  firom  9:30  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Glenn 
Karr,  NHTSA,  400  Seventh  Street,  SW.. 
Room  6124,  Washington,  DC  20590.  Mr. 
Karr's  telephone  number  is  (202)  366- 
4800.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
its  OMB  Clearance  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
docimient.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask  ^ 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iiJormation  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
medianical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comment  on  the  following  proposed 
collection  of  information: 
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National  Driver  Register  Reporting  and 
Inquiry  Requirement  for  23  CFR  Part 
1327 

Type  of  Request — Extension  of 

OMB  Clearance  Number— 2127-0001 . 

Form  Number— This  collection  of 
information  uses  no  standard  form. 

Summary  of  the  Collection  of 
Information— Chapter  303  of  Title  49, 
U.S.C.  requires  the  Secretary  of 
Transportation  to  establish  and 
maintain  a  National  Driver  Register  to 
assist  chief  driver  licensing  officials  of 
participating  states  in  exchanging 
information  about  the  motor  vehicle 
driving  records  of  individuals.  The 
chapter  requires  the  chief  driver 
licensing  official  of  each  participating 
state  to  submit  a  report  to  the  Secretary 
of  each  individual  who  is  denied  a 
motor  vehicle  operator's  license  by  that 
State  for  cause:  whose  motor  vehicle 
operator's  license  is  revoked, 
suspended,  or  cancelled  by  that  State  for 
cause;  or  who  is  convicted  under  the 
laws  of  that  State  of  any  of  the  following 
motor  vehicle-related  offenses  or 
comparable  offenses:  (a)  Operating  a 
motor  vehicle  while  under  the  influence 
of,  or  impaired  by.  alcohol  or  a 
controlled  substance;  (b)  a  traffic 
violation  arising  in  connection  with  a 
fatal  traffic  accident,  reckless  driving,  or 
racing  on  the  highways;  (c)  failing  to 
give  aid  or  provide  identification  when 
involved  in  an  accident  resulting  in 
death  or  personal  injury;  (d)  perjury  or 
knowingly  making  a  false  affidavit  or 
statement  to  officials  about  activities 
governed  by  a  law  or  regulation  on  the 
operation  of  a  motor  vehicle.  It  also 
requires  the  chief  driver  licensing 
official  of  each  participating  state  to 
submit  an  inquiry  to  the  NDR  on  all 
applicants  for  a  motor  vehicle  operator's 
license,  or  for  renewal  of  a  license, 
before  issuing  a  motor  vehicle  operator's 
license  to  the  applicant.  In  addition,  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  requires  the  states  to  submit  an 
inquiry  to  the  NDR  for  each  applicant 
for  commercial  driver's  license. 
Respondents  may  submit  the 
transactions  interactively,  which  creates 
no  burden  for  the  respondent,  or  in 
batches  which  require  some  manual 
preparations. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — The  purpose  of  the  NDR. 
and  thus  this  information  collection 
activity,  is  to  improve  traffic  safety  by 
serving  as  a  clearinghouse  for  State 
driver  licensing  officials  to  obtain  driver 
record  information  about  individuals 
applying  for  driver's  licenses.  It  assists 
the  driver  licensing  officials  in  making 


the  decision  about  whether  to  license  an 
individual  to  operate  a  motor  vehicle. 
Through  amendments  to  the  NDR 
statute,  the  activity  also  serves  to 
prevent  the  certification  of  airline  pilots, 
merchant  mariners,  and  locomotive 
operators,  and  individuals  from  being 
employed  as  motor  vehicle  operators 
and  pilots,  if  they  are  problem  drivers. 

The  information  will  be  used  by 
NHTSA  in  exercising  its  statutory 
authority  to  operate  the  NDR.  Without 
this  information,  states  could  issue 
licenses  to  individuals  who  are 
suspended  or  revoked  in  other  states. 

Description  of  Likely  Respondents 
(including  estimated  number  and 
proposed  frequency  of  response  to  the 
collection  of  information)— The 
respondents  are  the  51  State  driver 
licensing  agencies,  including  the 
District  of  Columbia.  Typically, 
information  systems  persotmel  process 
the  reports  and  inquiries  that  are 
submitted  to  the  NDR.  The  fi^quency  of 
response  for  reports  varies  from  daily  to 
monthly.  The  frequency  of  response  for 
inquiries  is  daily. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  agency  estimates  the 
annual  reporting  burden  for  this  year 
will  be  1979  hours  at  a  cost  of  $29,225 
for  the  51  jurisdictions.  The  cost 
estimate  is  based  on  typical  information 
systems  employees'  salaries  and  related 
expenses. 

Authority:  49  U.S.C.  30304:  delegation  of 
authority  at  49  CFR  1.50 

Dated:  November  19.  2002. 
Raymond  P.  Owings, 

Associate  Administrator  for  Advanced 
Researcli  and  Analysis. 
|FR  Doc.  02-31043  Filed  12-*-02;  8:45  ami 
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DEPARTMErfT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  197X)] 

Union  Pacific  Raiiroad  Company— 
At»arKlonnient  Exemption— in  Santa 
Clara  County,  CA 

On  November  19.  2002.  Union  Pacific 
Raifroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  portion  of  the 
San  Jose  Industrial  Lead  bom  milepost 
19.60  near  Valbrick  to  milepost  22.45 
near  Cahill.  a  distance  of  2.85  miles  in 
Santa  Clara  County,  CA.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 


95110,  95112,  and  95125,  and  includes 
no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

"The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  7, 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  December  30,  2002. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  197X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street.  N.W..  Washington,  DC  20423- 
0001;  and  (2)  Mack  H.  Shumate,  Jr.,  101 
North  Wacker  Drive,  Room  1920, 
Chicago,  IL  60606.  Replies  to  the 
petition  are  due  on  or  before  December 
30,  2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  and 
discontinuance  regulations  at  49  CFR 
part  1152.  Questions  concerning 
environmental  issues  may  be  directed  to 
the  Board's  Section  of  Environmental 
Analysis  (SEA)  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
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normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov." 

Decided:  December  2,  2002. 
By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  02-30906  Filed  12-6-02;  8:45  am] 

BNJJNQ  COOC  4V15-00-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Rnancial 
Instltutioos  Fund;  Propoaed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  Treasury, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  No.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Community  Development 
Financial  Institutions  Fund  (the  Fimd), 
a  bureau  of  the  Department  of  the 
Treasury,  is  soliciting  comments 
concerning  the  New  Markets  Tax  Credit 
(NMTG)  Program— Allocation      • 
Application. 

DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Linda  Davenport,  Financial  Equity 
Manager,  Community  Development 
Financial  Institutions  Fund,  U.S. 
Department  of  the  Treasury.  601  13th 
Street,  NW.,  Suite  200  South, 
Washington,  DC  20005,  Facsimile 
Number  (202)  622-8911. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
NMTC  Allocation  Application  may  be 
obtained  from  the  Fund's  Web  site  at 
http://www.cdfifund.gov.  Requests  for 
additional  information  should  be 
directed  to  Linda  Davenport,  Financial 
Equity  Manager.  Community 
Development  Financial  Institutions 
•  Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington.  DC  20005,  or  by  phone  to 
(202) 622-7373. 
SUPPLEMENTARY  INFORMATION: 


Title:  New  Markets  Tax  Credit 
Program — Allocation  Application. 

OMB  Number:  1559-0016. 

Abstract:  Title  I,  subtitle  C,  section 
121  of  the  Community  Renewal  Tax 
Relief  Act  of  2000  (the  Act),  as  enacted 
by  section  1(a)(7)  of  the  Consolidated 
Appropriations  Act,  2001  (Pub.  L.  106- 
554,  December  21,  2000),  amended  the 
Internal  Revenue  Code  (IRC)  by  adding 
IRC  §45D,  New  Markets  Tax  Credit. 
Pursuant  to  IRC  §  45D,  the  Department 
of  the  Treasury,  through  the  Fund, 
administers  the  NMTC  Program,  which 
will  provide  an  incentive  to  investors  in 
th€;,form  of  tax  credits  over  seven  years, 
which  is  expected  to  stimulate  the 
provision  of  private  investment  capital 
that,  in  turn,  will  facilitate  economic 
and  community  development  in  low- 
income  communities.  In  order  to  qualify 
for  an  allocation  of  tax  credits  under  the 
NMTC  Program,  an  entity  must  be 
certified  as  a  qualified  community 
development  entity  and  submit  an 
allocation  application  to  the  CDFI  Fimd. 
Upon  receipt  of  such  applications,  the 
CDFI  Fimd  will  conduct  a  competitive 
review  process  to  evaluate  applications 
for  the  receipt  of  NMTC  allocations. 

Current  Actions:  Currently  reviewring 
allocation  applications. 

Type  of  review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit  institutions,  not-for-profit 
institutions  and  State,  local  and  Tribal 
entities. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Annual  Time  Per 
Respondent:  100  hours. 

Estimated  Total  Annual  Burden 
Hours:  35,000  hours. 

Requests  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simmiarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  required  to  provide 
information. 

Authority:  Consolidated  Appropriations 
Act  of  2001.  Pub.  L.  106-554:  31  U.S.C.  321. 


Dated:  November  25,  2002. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 
Institutions  Fund. 
IFR  Doc.  02-30994  Filed  12-6-02;  8:45  am] 

MLUNO  CODE  4S10-70-P 

DEPARTMENT  OF  THE  TREASURY 

Community  Development  Finar>ciai 
Institutions  Fund;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  Treasury, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Community  Development 
Financial  Institutions  Fimd  (the  Fund), 
a  bureau  of  the  Department  of  the 
Treasury,  is  soliciting  comments 
concerning  the  New  Markets  Tax  Credit 
(NMTC)  Program — Community 
Development  Entity  (CDE)  Certification 
Application. 

DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Linda  Davenport,  Financial  Equity 
Manager.  Community  Development 
Financial  Institutions  Fund,  U.S. 
Department  of  the  Treasury,  601  13th 
Street,  NW..  Suite  200  South. 
Washington.  DC  20005.  Facsimile 
Number  (202)  622-8911. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
CDE  Certification  Application  may  be 
obtained  from  the  Fund's  Web  site  at 
http://www.cdfifund.gov.  Requests  for 
additional  information  should  be 
"  directed  to  Linda  Davenport,  Financial 
Equity  Manager,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005,  or  by  phone  to 
(202)  622-7373. 
SUPPI-EMENTARY  INFORMATION: 

Title:  New  Markets  Tax  Credit 
Program — Community  Development 
Entity  (CDE)  Certification  Application. 

OMB  Number:  1559-0014. 

Abstract:  Title  I.  subtitle  C,  section 
121  of  the  Community  Renewal  Tax 
Relief  Act  of  2000  (the  Act),  as  enacted 
by  section  1(a)(7)  of  the  Consolidated 
Appropriations  Act,  2001  (Pub.  L.  106- 
554.  December  21,  2000),  amended  the 
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Internal  Revenue  Code  (IRC)  by  adding 
IRC  §45D.  New  Markets  Tax  Credit. 
Pursuant  to  IRC  §  45D,  the  Department 
of  the  Treasury,  through  the  Fund, 
administers  the  NMTC  Program,  which 
will  provide  an  incentive  to  investors  in 
the  form  of  tax  credits  over  seven  years, 
which  is  expected  to  stimulate  the 
provision  of  private  investment  capital 
that,  in  turn,  will  facilitate  economic 
and  community  development  in  low- 
income  communities. 

In  order  to  qualify  for  an  allocation  of 
tax  credits  under  the  NMTC  Program,  an 
entity  must  be  certified  as  a  qualified 
community  development  entity  (CDE) 
and  submit  an  allocation  application  to 
the  COFI  Fund.  Nonprofit  entities  and 
for-profit  entities  may  be  certified  as 
CDEs  by  the  Fund.  Both  for-profit  and 
non-profit  entities  may  apply  to  the 
Fund  for  an  allocation  of  NMTCs.  but 
only  CDEs  that  are  for-profit  entities  are 
eligible  to  issue  qualified  equity 
investments  with  respect  to  which 
investors  will  be  entitled  to  claim 
NMTCs.  In  order  to  be  certified  as  a 
CDE,  an  entity  must  be  a  domestic 
corporation  or  partnership,  that:  (1)  Has 
a  primary  mission  of  serving  or 
providing  investment  capital  for  low- 
income  communities  or  low-income 
persons;  and  (2)  maintains 
accountability  to  residents  of  low- 
income  communities  through  their 
representation  or  any  governing  board  of 
tbe  entity  or  on  any  advisory  board  to 
the  entity. 

Current  Actions:  Currently  receiving 
and  processing  CDE  Certification 
Applications. 

Type  of  review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit  institutions,  not-for-profit 
institutions  and  State,  local  and  Tribal 
entities. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Annual  Time  Per 
Respondent:  5  hours. 

Estimated  Total  Annual  Burden 
Hours:  2,500  hours. 

Requests  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  required  to  provide 
information. 

Authority:  Consolidated  Appropriations 
Act  of  2001,  Pub.  L.  106-554;  31  U.S.C.  321. 

Dated:  November  25.  2002. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 
Institutions  Fund. 
|FR  Doc.  02-30995  Filed  12-6-02;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Requeet  for  Form  8023 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  form 
8023,  Elections  Under  Section  338  for 
Corporations  Making  Qualified  Stock 
Purchases. 

DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  Room  6411, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKNI  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  Room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Elections  Under  Section  338  for 
Corporations  Making  Qualified  Stock 
Purchases. 

OMB  Number:  1545-1428. 

Form  Number:  8023. 

Abstract:  Form  8023  is  used  by  a 
corporation  that  acquires  the  stock  of 
another  corporation  to  elect  to  treat  the 


purchase  of  stock  as  a  purchase  of  the 
other  corporation's  assets.  This  election 
allows  the  acquiring  corporation  to 
depreciate  these  assets  and  claim  a 
deduction  on  its  income  tax  return.  IRS 
uses  form  8023  to  determine  if  the 
election  is  properly  made  and  as  a  check 
against  the  acquiring  corporation's 
deduction  for  depreciation.  The  form  is 
also  used  to  determine  if  the  selling 
corporation  reports  the  amount  of  sale 
in  its  income. 

Current  Actions:  There  are  no  changes 
being  made  to  form  8023  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
201. 

Estimated  Time  Per  Respondent:  12 
hr.,  44  min. 

Estimated  Total  Annual  Burden 
Hours:  2,559. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  November  27,  2002. 
Carol  Savage, 
Program  Analyst. 
[FR  Doc.  02-31054  Filed  12-6-02;  8:45  am] 

BNJJNC  CODE  4«3O-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  tlie  Area  1  Taxpayer 
Advocacy  Panel  (including  tlie  States 
of  New  Yoric,  Connecticut, 
Massachusetts,  Rtwde  island.  New 
Hampshire,  Vermont  and  Maine) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Tuesday,  January  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
718-488-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  January  28,  2003,  from  1  p.m. 
e.s.t.  to  3  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street, 
Brooklyn,  NY  11021,  or  post  comments 
to  the  website:  www.improveirs.org. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Marisa 
Knispel.  Ms.  Knispel  can  be  reached  at 
1-888-912-1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  November  22.  2002. 
Maryclare  Whitehead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 

(FR  Doc.  02-31052  Filed  12-6-02;  8:45  am) 
BNJJNG  CODE  4«3IM>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Maryland, 
Pennsylvania,  Virginia  and  tlie  District 
of  Columbia) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held     . 
Tuesday,  January  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  January  7,  2003,  from  3  p.m. 
e.s.t.  to  4  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  iir  proving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7977,  or  vmte  Inez  E.  De 
Jesus,  TAP  Office,  1000  South  Pine 
Island  Rd.,  Suite  340,  Plantation,  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  954-423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  4.  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

[FR  Doc.  02-31051  Filed  12-6-02;  8:45  am] 

BaUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Earrted  Income  Tax 
Credit  Issue  Committee 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Committee  will 
be  conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Wednesday,  March  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
718-^88-3557. 

SUPPL£MENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  March  19,  2003,  from  2 
p.m.  e.s.t.  to  4  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557.  or 
wrrite  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center.  625  Fulton  Street, 
Brooklyn.  NY  11021,  or  post  comments 
to  the  Web  site:  http:// 
wwwJmproveiTS.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  November  27,  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

[FR  Doc.  02-31047  Filed  12-6-02;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  lAeeting  of  ttte  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Isaue  Coipmittee 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Committee  will 
be  conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Wednesday.  February  19.  2003. 

FOR  FURTHER  MFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
718-^88-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  February  19,  2003,  from  2 
p.m.  e.s.t.  to  4  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  public  is  invited  to 
malce  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  ^  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street, 
Brooklyn.  NY  11021.  or  post  comments 
to  the  Web  site:  http:// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  November  27.  2002. 
Maryclare  Whitehead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 

[FR  Doc.  02-31048  Filed  12-6-02:  8:45  am) 
BILLING  cooe  4nO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  issue  Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Committee  will 
be  conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Wednesday.  January  15.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marisa  Knispel  at  1-888-912-1227.  or 
718-^88-3557. 

SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  January  15,  2003,  from  2 
p.m.  e.s.t.  to  4  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel.  TAP  Office.  10 
Metrotech  Center.  625  Fulton  Street, 
Brooklyn,  NY  11021.  or  post  comments 
to  the  Web  site:  http:// 
www.iinproveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-91 2- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  November  27,  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  Sationai  Taxpayer 

Advocate. 

[FR  Doc.  02-31049  Filed  12-6-02:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Pane)  (TAP)  Multilingual 
Initiative  issue  (MU)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Initiative  Issue  (ML!) 
Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held  Friday, 
January  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227.  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Friday, 
January  10.  2003.  from  1  p.m.  e.s.t.  to  2 
p.m.  e.s.t.  via  a  telephone  conference 
call.  The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comments,  ideas  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7977,  or  write  Inez  E.  De  Jesus. 
TAP  Office.  1000  South  Pine  Island  Rd., 
Suite  340.  Plantation,  FL  33324.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

■    Dated:  December  4,  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

(FR  Doc.  02-31050  Filed  12-6-02:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-7413-91 

RIN2040-AD06 

National  Primary  Drinldng  Water 
Regulations:  Minor  Revisions  to  Public 
Notification  Rule,  Consumer 
Confidence  Report  Rule  and  Primacy 
Rule 

Correction 

In  rule  document  02-30117  beginning 
on  page  70850  in  the  issue  of 


Wednesday,  November  27.  2002.  make 
the  following  correction: 

Appendix  A  to  Subpart  0  of  Part  141 
[Corrected] 

On  page  70857.  in  the  table,  in  the 
first  column,  in  the  second  entry,  in  the 
second  line,  "andipate"  should  read, 
"adipate." 

[FR  Doc.  C2-30117  Filed  12-6-02;  8:45  am) 
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30CFR 

915 

924 

948 


.72375 
.71826 
.71832 


33CFR 

100 71840 

117 71473.  71474,  71840, 

72099,  72100,  72559,  72560 

165 71475,71840,72561, 

72840 

175 72100 

177 .'. 72100 

179 72100 

181 72100 

183 72100 


117 71513,72126 

165 71513 

34CFR 

200 71710 

36CFR 

1200 72101 

PropoMdRuIss: 

219 72770,72816 

37CFR 

259 „ 71477 


38CFR 

21 


.72563 


39CFR 

501 71843 

ProposMl  RuIm: 


111. 


.72626 


40CFR 

52 72379,  72573,  72574. 

72576,  72579,  72842,  72844 

61 72579 

63 72330,  72580 

86 72821 

70 71479 

131.^ 71843 

141 7301 1-74047 

142 73011-74047 

180 71847,  72104,  72585, 

72846 

721 72854 

1065 72724 


52 71515,72874 

63 72276.72875 

86.: 72818 

141 71520 

300 72888 

451 71523 

764 71524 

1610 72890 


42CFR 

Propoaad  Rutes: 

73 71528 

1001 72892.  72894 

1003 72896 


44CFR 

64 

65 


.72593 
.71482 


45CFR 

PropoMd  Rultts: 

31 


.72128 


46CFR 

2 72100 

10 72100 

15 72100 

24 72100 

25 72100 

26 72100 

30 72100 

70 72100 

90 72100 

114 72100 

169 72100 

175 72100 

188 .72100 

199 72100 


47CFR 

64 


.71861 


73 71891.  71892.  71893, 

71894 

PropoMd  RuIm: 

73 71924,  71925,  71926 

49CFR 

1 72383 

573 72384 

577 72384 

PropoMd  RuIm: 

171 72034 

172 72034 

173 72034 

175 72034 

176 72034 

178 72034 

180 72034 

50CFR 

222 71895 

223 71895 

229 71900 

300 721 10,  72394 

622 71901,  71902.  72112 

635 71487 

648 71488,  72867 

679 71489,72595 

Propo«ed  Rules: 

17 71529,  72396.  72407 

635 72629 

648 72131 
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REMmDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  9, 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Stall  reservations  at  Import 
quarantine  facilities; 
published  12-9-02 
Livestock  and  poultry  disease 

control: 

Low  pathogenic  avian 
influenza;  indemnification; 
published  11-4-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  ar>d 

promulgation;  various 

States: 

Iowa;  published  10-9-02 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Carboxin;  published  12-9-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Alabama;  published  11-19- 

02 
Tennessee;  published  11- 

19-02 
Various  States;  published 
11-21-02 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Cool<'s  lomatium,  etc.; 

published  11-7-02 
Critical  habitat 
designations — 
Lompoc  yerfoa  santa  and 
Gaviota  tarplant; 
published  11-7-02 
INTERNATIONAL  TRADE 
COMMISSION 
Practice  and  procedure: 
Filing  of  documents  in 
electronic  form  instead  of 
in  paper  form;  published' 
11-8-02 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
anti  releasing,  etc.: 


United  States  and  District  of 
Columbia  Codes; 
prisoners  serving 
senterK»s 
Military  prisoners; 

mandatory  release; 

published  11-7-02 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occupational  safety  and  health 

standards: 

Exit  routes,  emergency 
action  plans,  and  fire 
prevention  plans  (means 
of  egress);  revision; 
published  11-7-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  published  12-4-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 

Fuel  tank  system  safety 
assessments;  published 
12-9-02 

TREASURY  DEPARTMENT. 
Customs  Service 

Bonded  warehouses: 
General  order  warehouses; 
published  11-8-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Pmnes  (dried)  produced  in — 
California;  comments  due  by 
12-16-02;  published  10- 
15-02  [FR  02-26054] 

AGRICULTURE 
DEPARTMENT 

Anintal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestk:  and  foreign: 
Mediten-anean  fruit  fly;  cold 
treatment  of  fruits; 
comments  due  by  12-16- 
02;  published  10-15-02 
[FR  02-26063] 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 
Interr^tional  servk^es  surveys: 
BE-605,  etc.;  transactions  of 
U.S.  affiliate,  except  U.S. 
banking  affiliate,  with 
foreign  parent,  and 
transactkxis  of  U.S. 
affiliate  with  foreign 


parent;  comments  due  by 
12-16-02;  published  10- 
16-02  [FR  02-26220] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Attantk:  highly  migratory 
species- 
Atlantic  bluefin  tuna; 
comments  due  by  12- 
18-02;  published  11-18- 
02  [FR  02-29215] 
Northeastern  United  States 
fisheries — 

Atlantk:  herring;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-29181] 
West  Coast  States  and 
Westem  Pacifk: 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  12- 
16-02;  published  10-30- 
02  [FR  02-27613] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26243] 
EDUCATION  DEPARTMENT 
Civil  rights: 
Boy  Scouts  of  America 
Equal  Access  Act; 
comments  due  by  12-16- 
02;  published  11-15-02 
[FR  02-29037] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Electric  arc  furnaces  and 

argon-oxygen 

decarburization  vessels; 

comments  due  by  12-16- 

02;  published  10-16-02 

[FR  02-26303] 
Air  quality  implententatkxi 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

12-20-02;  published  11- 

20-02  [FR  02-29477] 
Indiana;  comments  due  by 

12-20-02;  published  11- 

20-02  [FR  02-29473] 
Kentucky;  comments  due  by 

12-19-02;  published  11- 

19-02  [FR  02-29180] 
Pennsylvania;  comments 

due  by  12-16-02; 

published  11-14-02  [FR 

02-286d6] 
Hazardous  waste  program 
autfiorizations: 


Georgia;  comments  due  by 
12-19-02;  published  11- 
19-02  [FR  02-29177] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Servk» — 
Non-njral  high-cost 
support  mechanism  i 
comments  due  by  12- 
20-02;  published  11-29- 
02  IFR  02-30164] 
Wireless  telecommunicatkxis 
services — 

71-76  GHz,  81-86  GHz, 
and  92-95  GHz  bands 
alkx:ations  and  servk» 
rules;  comments  due  by 
12-18-02;  published  9- 
19-02  [FR  02-23426] 
Radk)  stations;  table  of 
assignments: 
Arkansas  and  Utah; 
comments  due  by  12-16- 
02;  published  11-19-02 
[FR  02-29236] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatk>n 
(FAR): 

Energy-efficient  standby 
power  devk»s;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26243] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumptkm: 
Food  labeling — 
Soluble  dietary  fiber  and 
coronary  heart  disease; 
health  claims; 
comments  due  by  12- 
16-02;  published  10-2- 
02  [FR  02-25067] 
Trans  fatty  acids  in 
nutrition  labeling, 
nutrient  content  claims, 
and  health  claims; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29096] 
Medk:al  devices: 
General  hospital  and 
personal  use  devices — 
Medical  washer  and 
medical  washer- 
disinfector;  classifrcatkxi; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-28942] 

INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Califomia  tiger  salamander 
(SorKMTta  County  distinct 
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population  segment): 
comments  due  by  12-16- 
02;  published  10-31-02 
[FR  02-27650] 
Critical  tiabitat 
designations — 
Mariana  fruit  bat.  etc., 
from  Guam  and 
Northern  Mariana 
Islands;  comments  due 
by  12-16-02;  published 
10-15-02  [FR  02-25649] 
Fishery  conservation  and 
management; 
Critical  habitat 
designations— 
Kauai  cave  wolf  spider 
and  cave  amphipod; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29048] 
UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures: 

Prohibition  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption:  comments  due 
by  12-18-02;  published 
10-15-02  [FR  02-26183] 

NATIONAL  AERONAUTICS 
AND  SPACE 
AEMMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
puWished  10-16-02  [FR 
02-26243] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  12-16-02; 
published  10-31-02  [FR 
02-27700] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  12-20-02;  published 
11-20-02  [FR  02-29486] 

POSTAL  SERVICE  . 

Domestic  Mail  'Manual: 
Bound  printed  matter;  flat- 
size  mail  co-packaging, 
co-sacking,  and  higher 
DDU  rate  minimum  rate; 
comments  due  by  12-19- 
02;  published  11-19-02 
[FR  02-29340] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sarbanes-Oxley  Act  of 
2002;  impiernentation — 


Attorneys;  professional 
conduct  standards; 
implementation; 
comments  due  by  12- 
18-02;  published  12-2- 
02  [FR  02-30035) 

Pensk>n  fund  blackout 
periods:  inskJer  trades 
restriction;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-28869] 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  toan  program: 
Disaster  Mitigation  Act  of 
2000;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26403] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana:  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26718] 
Vocational  rehabilitatkin  and 
educatk>n: 

Great  Lakes  Maritime 
Academy — 
Graduate  eligibility  for 
third-mate  Ircenses; 
comments  due  by  12- 
17-02;  published  10-18- 
02  [FR  02-26463] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifk^atkin  and 
operatk>ns: 
Robinson  model  R-22  or  R- 

44  helk:opters;  pilot 

training  and  experier)ce 

requirements;  comments 

due  by  12-16-02; 

published  11-14-02  [FR 

02-28963] 
Airworthiness  directives; 
Agusta  S.p.A.;  comments 

due  by  12-16-02; 

published  10-16-02  [FR 

02-26071] 
AirtHis;  comments  due  by 

12-16-02;  published  11- 

21-02  [FR  02-29679] 
Bell;  comments  due  by  12- 

16-02;  published  11-14-02 

[FR  02-28859] 
Bell  Helicopter  Textron 

Canada  Limited; 

comnrwnts  due  by  12-17- 

02;  published  10-18-02 

[FR  02-26593] 
Fairchikj;  comments  due  by 

12-16-02;  published  10- 

15-02  [FR  02-26053] 
Gulf  stream;  comments  due 

by  12-16-02;  published 

10-16-02  [FR  02-26208] 
Hartzell  Propeller  Inc.; 

comments  due  by  12-17- 


02;  published  10-18-02 

[FR  02-26588] 
Piaggio  Aero  Industries 

S.p.A.;  comments  due  by 

12-16-02;  published  11- 

13-02  [FR  02-28750] 
Rolls-Royce  Corp.; 

comments  due  by  12-17- 

02;  published  10-18-02 

[FR  02-26587] 
Saab;  comments  due  by  12- 

18-02;  published  11-18-02 

[FR  02-29116] 
Class  E  airspace;  comments 
due  by  12-19-02;  published 
11-13-02  [FR  02-28831] 
Class  E2  and  E4  airspace; 
correction;  comments  due 
by  12-15-02;  published  11- 
13-02  [FR  02-28832] 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Ak:ohol;  vitk:ultural  area 
designations: 
Seneca  Lake,  NY; 

comments  due  by  12-20- 

02;  published  10-21-02 

[FR  02-26678] 
Temecula,  Riverskle  County, 

CA;  name  change; 

comments  due  by  12-20- 

02;  published  10-21-02 

[FR  02-26677] 

TREASURY  DEPARTMENT 
Customs  Service 

Customs  brokers: 
Customs  business 
performance  by  parent 
and  subsidiary 
corporations;  comments 
due  by  12-16-02; 
published  10-15-02  [FR 
02-26039] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Cun-ency  dealers  and 
exchangers;  suspKious 
transactions  reporting 
requirements:  comments 
due  by  12-16-02; 
published  10-17-02  [FR 
02-26364] 
Insurance  companies; 
suspicious  transactions 
reporting  requirements; 
comments  due  by  12- 
16-02;  published  10-17- 
02  [FR  02-26365] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  Kst  of 
publk:  bills  from  the  current 
session  of  Congress  whk:h 
hiave  become  Federal  laws.  It 


may  be  used  in  conjunctkm 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpJ/ 
www.  nara.gov/fedreg/ 
plawcuiT.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  727/P.L.  107-319 

To  amend  the  Consumer 
Product  Safety  Act  to  provkle 
that  low-speed  electric 
bicycles  are  consumer 
products  subject  to  such  Act. 
(Dec.  4,  2002;  116  Stat.  2776) 
H.R.  2595/P.L.  107-320 
To  direct  the  Secretary  of  tfie 
Army  to  convey  a  parcel  of 
land  to  Chatham  County, 
Georgia.  (Dec.  4,  2002;  116 
Stat.  2778) 

H.R.  546g/P.L  107-321 
Small  Webcaster  Settlement 
Act  of  2002  (Dec.  4,  2002; 
116  Stat.  2780) 
S.  lOIO/P.L.  107-322 
To  extend  the  deadline  for 
commencement  of  constructk)n 
of  a  hydroelectric  project  in 
the  State  of  North  Carolina. 
(Dec.  4,  2002;  116  Stat.  2786) 
S.  1226/P.L.  107-323 
POW/MIA  Memorial  Flag  Act 
of  2002  (Dec.  4,  2002;  116 
Stat.  2787) 

S.  1907/P.L.  107-324 
To  direct  the  Secretary  of  the 
Interior  to  convey  certain  land 
to  the  city  of  Haines,  Oregon. 
(Dec.  4,  2002;  116  Stat.  2789) 
S.  1946/P.L.  107-325 
Okj  Spanish  Trail  Recognition 
Act  of  2002  (Dec.  4,  2002; 
116  Stat.  2790) 
S.  2239IP.L.  107-326 
FHA  Downpayment 
Simplifk:ation  Act  of  2002 
(Dec.  4,  2002;  116  Stat.  2792) 
S.  2712/P.L.  107-327 
Afghanistan  Freedom  Support 
Act  of  2002  (Dec.  4,  2002; 
116  Stat.  2797) 
S.J.  Res.  53/P.L.  107-328 
Relative  to  the  convening  of 
the  first  sesskxi  of  the  One 
Hundred  Eighth  Congress. 
(Dec.  4,  2002;  116  Stat.  2814) 
Last  List  December  5,  2002 
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Public  Laws  Electronic 
Notification  Servioa 
(PENS) 

PENS  is  a  free  electronk:  mail 
notification  servk»  of  newly 


enacted  publk:  laws.  To 
subscribe,  go  to  http://  ■ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Ustserv9ll8tserv.gsa.gov 
with  the  foltowing  text 
message: 


SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifkation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 


spedfk:  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


TIti* 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Offk» 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtiich  is  revised  monthly. 

The  CFR  Is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www  access  gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptkOT  to  all  revised  paper  volumes  is 

$1 195  00  domestic.  $298  75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (ctieck,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Titto  Stock  Number  Price       Reviaion  0«t« 

1.  2  (2  Reserved) (869-048-00001-1) 9.00        Jan.  1,  2002 

3  (1997  Compilotkxi 
ar>d  Parts  100  and 
101) (869-048-00002-0) 59.00      'Jan.  1,  2002 

4 (869-048^)0003-8) 9.00      "Jan.  1,2002 

5  Parts: 

1-699  (869-048-00004-6) 57.00        Jan.  1.  2002 

700-1199  (869-048-00005-4) 47.00        Jan.  1.  2002 

1200-£nd.6(6 
Reserved) (869-048-00006-2) 58.00       Jan.  1.  2002 

7  Parts: 

1-26  (869-G48-00001-1) 41.00  Jan.  1.2002 

27-52  (869-048-00008-^) 47.00  Jan.  1,  2002 

53-209 (869-048-00009-7) 36.00  Jan.  1,  2002 

210-299 (869-048-00010-1) 59.00  Jan.  1,  2002 

300-399 (869-048-0001 1-9) 42.00  Jan.  1,  2002 

400-699 (869-048-00012-7) 57.00  Jan.  1.  2002 

700-899 (869-048-00013-5) 54.W  Jon.  1.  2002 

900-999 (869-04W)0014-3) 58.00  Jan.  1,  2002 

1000-1199  (869-048-00015-1) 25.00  Jan.  1.  2002 

1200-1599  (869-048-00016-0) 58.00  Jan.  1.  2002 

1600-1899  (869-048-00017-8) 61.00  Jan.  1,  2002 

1900-1939  (869-048-000 18-6) 29.00  Jan.  1,  2002 

1940-1949  (869-048-00019-4) 53.00  Jan.  1,  2002 

1950-1999  (869-048-00020-8) 47.00  Jan.  1,  2002 

2000-£nd (869-048-00021-6) 46.00  Jan.  1,  2002 

8  (869-048-00022-4) 58.00        Jon.  1.  2002 

9  Parts: 

1-199  (869-048-00023-2) 58.00        Jan.  1.  2002 

200-€nd  (869-048-00024-1) 56.00        Jan.  1.  2002 

10  Parts: 

1-50  (869-048-00025-4) 58.00  Jan.  1,  2002 

51-199 (869-O48-O0026-7) 56.00  Jan.  1,  2002 

200-499 (869-048-00027-5) 44.00  Jan.  1.  2002 

500-€nd (869-048-00028-3) 58.00  Jan.  1,  2002 

11 (869-048-00029-1) 34.00        Jan.  1,  2002 

12  Parts: 

1-199  (869-048-00030-5) 30.00  Jon.  1.  2002 

200-219 (869-048-00031-3) 36.00  Jan.  1,  2002 

220-299 (869-048-00032-1) 58.00  Jon.  1,  2002 

300-499 (869-048-00033-0) 45.00  Jon.  1.  2002 

500-599 (869-048-00034-8) 42.00  Jan.  1,  2002 

600-€nd  (869-048-00035-6) 61.00  Jon.  1.  2002 

13  (869-048-00036-4) 47.00        Jan.  1.  2002 


14  Parts: 

1-59  (869-048-00037-2) 60.00 

60-139 (869-048-00038-1) 58.00 

140-199 (869-048-00039-9) 29.00 

200-1 199 (869-048-00040-2) 47.00 

1200-End (869-048-O0041-1) 41.00 

15  Parts: 

0-299  (869-048-00042-9) 37.00 

300-799 (869-048-00043-7) 58.00 

800-€nd  (869-048-00044-5) 40.00 

16  Parts: 

0-999  (869-O48-00045-3) 47.00 

100O-€nd (869-048-00046-1) 57.00 

17  Parts: 

1-199  (869-048-00048-8) 47.00 

200-239 (869-048-00049-6) 55.00 

240-€nd (869-048-00050-0) 59.00 

18  Parts: 

1-399  (869-O48-O0051-8) 59.00 

40(Wnd  (869-048-00052-6) 24.00 

19  Parts: 

1-140  (869-048-00053^) 57.M 

141-199 (869-048-00054-2) 56.00 

200-End  (869-O4W)0055-l) 29.00 

20  Parts: 

1-399  (869-048-00056-9) 47.00 

400-499 (869-04M)0057-7) 60.00 

500-End  (869-O48-O0058-5) 60.00 

21  Parts: 

1-99  (869-048-00059-3) 39.00 

100-169 (869-048-00060-7) 46.00 

17&-199 (869-048-0006 1-5) 47.00 

200-299 (869-048-00062-3) 16.00 

300-499 (869-048-00063-1) 29.00 

500-599 (869-048-00064-0) 46.00 

600-799 (869-048-00065-8) 16.00 

800-1299 (869-048-00066-6) 56.00 

1300-End (869-048-00067-4) 22.00 

22  Parts: 

1-299  (869-O4M)0068-2) 59.00 

300-€nd  (869-048-00069-1) 43.00 

23  (869-048-00070-4) 40.00 

24  Parts: 

0-199  (869-048-00071-2) 57.00 

200^99 (869-048-00072-1) 47.00 

500-699 (869-048-00073-9) 29.00 

700-1699 (869-048-00074-7) 58.00 

1700-End (869-048-00075-5) 29.00 

25  (869-048-00076-3) 68.00 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 45.00 

§§  1.61-1.169 (869-048-00078-0) 58.00 

§§1.170-1.300 (869-048-00079-6) 55.00 

§§1.301-1.400 (869-048-0008O-1) 44.00 

§§1.401-1.440 (869-048-00081-0) 60.00 

§§1.441-1.500  (869-048-00082-8)  47.00 

§§1.501-1.640 (869-048-00083-6) 44.00 

§§1.641-1.850 (869-048-00084-4) 57.00 

§§1.851-1.907  (869-048-00085-2) 57.00 

§§  1.90&-1.1000  (869-048-00086-1) 56.00 

§§1.1001-1.1400  (869-048-00087-9) 58.00 

§§1.1401-End  (869-048-00088-7) 61.00 

2-29  (869-04d-00089-5) 57.00 

30-39  (869-048-00090-9) 39.00 

40-49  (869-048-00091-7) 26.00 

50-299 (869-048-00092-5) 38.00 

300-499 (869-04&-00093-3) 57.00 

500-599 (869-048-00094-1) 12.W 

600-End  , (869-048-00095-0) 16.00 

27  Parts: 

1-199  


(869-048-00096-8) 61.00 


Jan.  1 

.  2002 

Jon. 

,2002 

Jan. 

,  2002 

Jan.  1 

,2002 

Jan. 

,  2002 

Jan. 

,  AI02 

Jan. 

,2002 

Jan, 

.2002 

Jan.  1 

.2002 

Jan. 

,2002 

Apr, 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

,  2002 

Apf. 

,  2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

.  2002 

Apr. 

,2002 

Apr. 

,  2002 

Apr. 

,2002 

Apr, 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

.2002 

Apr. 

,  2002 

Apr. 

,  2002 

Apr. 

.2002 

Apr. 

,  2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

.2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

,2002 

Apr. 

1.  2002 

Apr. 

.2002 

Apr. 

,2002 

Apr. 

1,2002 

Apr. 

1,2002 

*Apr 

1.  2002 

Apr. 

1.  2002 

Apr. 

1,2002 

Apr. 

1,2002 

Apr. 

1,2002 

Apr, 

1,2002 

Apr. 

1,2002 

Apr, 

1,2002 

Apr. 

1,2002 

Apr. 

1,2002 

Apr. 

1,  2002 

*Apr. 

1.2002 

Apr. 

l,^MJ2 

Apr. 

1,2002 

Slock  Numtor 

.  (869-04M)0097-6) 13J)0 


TNte 

200-End  

28  Parts: 

0-42  '.'ZZZZZ.  (869-048-00098-4) 58.00 

43-end  (869-048-00099-2)  55.00 

29  Parts: 

0-99  (869-04^-00100-0) 45.00 

100-499 (869-048-001 01-8) 21.W 

500-899 (869-048-00102-6) 58,00 

900-1899 (869-048-00103-4)  ......  35.00 

1900-1910  {§§  1900  to 

1910.999)  (869-048-00104-2) 58,00 

1910  (§§  1910.1000  to 

end)  (869-04W)0105-l) 42.00 

191 1-1925  (869-048-00106-9) 29.00 

1926 (869-048-00107-7) 47.00 

1927-End (869-048-00 10&-5) 59.00 

30  Parts: 

1-199 (869-048-00109-3) 56.00 

200-699 (869-048-001 10-7) 47.00 

700-€nd  (869-048-001 11-5) 56.00 

31  Parts: 

0-199  (869-048-001 12-3) 

200-End  (869-048-001 13-1) 


35.00 
60.00 

32  Parts: 

1-39,  Vol,  I 15,00 

1-39,  Vol,  II 19.00 

1-39,  Vol,  III 18.00 

56.00 
60.00 
47.00 
37.00 
44.00 
46.W 


1-190  (869^)48-00114-0)  .. 

191-399 (869-04W)0115-8)  .. 

400-629 (869-048-00116-6)  .. 

63(W99 ...:....  (869-04W)01 17-4)  .. 

700-799 (869-048^)0118-2)  .. 

800-End  (869-048-00119-1).. 

33  Parts: 

1-124  (869-048-00120-4) 47.00 

125-199 (869-048-00121-2) 60.00 

200-End  (869-048-00122-1) 47.00 

34  Parts: 

1-299 (869-048-00123-9) 45O0 

300-399 (869-048-00124-7) 43.00 

400-End  (869-048-00125-5) 59.00 

35  (869-048-00126-3) 10.00 

36  Parts 

1-199  (869-048-00127-1) 36.W 

200-299 (869-04*-00 128-0) 35.00 

300-End  (869-048-00129-8) 58.00 

37  (869-048-00130-1) 47.00 

38  Parts: 

0-17  (869-048-00131-0) 57.00 

1»-End  (869-048-00132-8) 58.00 

39  (869-048-00133-6) 40.00 


40 

M9  (869-048-00134-4) 57.00 

50-51  (869-048-00135-2) 40.00 

52  (5201-52.1018) (869-048-00136-1) 56.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-End)  (869-048-00139-5) 56.00 

60  (Apps)  (869^)48-00140-9) 51.00 

61-62  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1199)  (869^)48-00143-3) 46.00 

63  (63.1200-End)  (869-048-00144-1) 61.00 

64-71   „ (869-048-00 145-0) 29.00 

72-80  (869-046-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 

86  (86.600-1 -End)  (869-048-00149-2) 47.00 

87-^99  (869-046-00150-65 57.00 


Revision  Oats 
Apr.  1,2002 

July  1,  2002 
July  1,2002 

■July  1,2002 
July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,2002 

sjuly  1,2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 

July  1,2002 
July  1,2002 
July  1,2002 

July  1,  2002 
July  1,2002 

2  July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 
July  1,2002 
July  1,2002 
July  I,  2002 
July  1,2002 
July  1,  2002 
July  1,2002 

July  1,2002 
July  1,2002 
July  1,2002 

July  1,2002 
July  1,2002 
July  1,2002 

^July  1,2002 

July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,2002 

July  I,  2002 
July  1,2002 

July  1,2002 

July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 

>July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1.2002 

sjuly  1.  2002 
July  1.2002 
July  1,2002 


Titie 


Stock  Number 


Price       RaviskMi  Date 


100-135 (869-048-00151-4) 42.00 

136-149 (869-048-00152-2) 58,00 

150-189 (869-048-00153-1) 47.00 

190-259 (869-048-00154-9) 37.00 

260-265 (669-048-001 55-7) 47.00 

266-299 (869-046-00156-5) 47.00 

300-399 (869-048-00157-3) 43.00 

400-424 (869-048-00158-1) 54.00 

4.  j-699 (869-048-00 159-0) 59.00 

700-789 (869-048-00160-3) 58.00 

790-End  (869-048-00161-1) 45.00 

41  Chapters: 

1,1-1  to  1-10 

1, 1-11  to  Appendix,  2  (2  Reserved) , 


3-6 

7 

8 


10-17 

18,  Vol.  I,  Ports  1-5  

18,  Vol.  II,  Ports  6-19 

18,  Vol.  Ill,  Ports  20-52 

r9-100  

1-100  (669-046-00162-0) 

101  (869-048-00163-6) 

102-200 (869-048-00164-6) 

201-End  (869-048-00165-4) 


13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
23.00 
43.00 
41.00 
24.00 


42  Parts: 

1-399  (869-044-00166-7) 51.00 

400-429 (869-044-00167-5) 59.00 

430-End  (869-048-00168-9) 61.00 

43  Parts: 

1-999  (869-044-00169-1) 45.00 

1000-end  „.  (869-044-00170-5) 56.00 

44  (869-044-00171-3) 45.00 

45  Parts: 

1-199 (869-048-00172-7) 57.00 

200-499 (869-044-00173-0) 31.00 

500-1199 (869-044-00174-6) 45.00 

1200-End (669-044-00175-6) 55.00 

46  Parts: 

1-40  (869-046-00176-0) 44.00 

41-69  (869-048-00177-6) 37.00 

70-69  (869-044-00178-1) 13.W 

90-139 (869-044-00179-9) 41.00 

140-155 (869-044-001 80-2) 24.00 

156-165 (869-044-00161-1) 31.00 

166-199 (869-044-00162-9) 42.00 

200-499 (869-044-00163-7) 36.W 

500-End  (869-046-00184-1) 24.00 

47  Parts: 

0-19  (869-044-00165-3) 55.00 

20-39  (869-044-00186-1) 43.00 

40-69 (869-044-00187-0) 36.00 

70-79  (869-044-00166-6) 56.00 

80-End  (869-044-00169-6) 55.00 

48Chaptars: 

1  (Ports  1-51)  (869-044-00190-0) 60.00 

1  (Parts  52-99)  (869-044-00191-8) 45.00 

2  (Ports  201-299) (869-044-00192-6) 53.00 

3-6 (869-044-00193-4) 31.00 

7-14  (869-044-00194-2)  ......  51.00 

15-26  (869-044-00195-1) 53.00 

29-End  (869-044-00196-9) 36.00 

49  Parts: 

1-99  (869-044-00197-7) 55.00 

100-165 (869-044-00198-5) 60.00 

186-199 (869-044-00199-3) 18.00 

200-399 (869-044-00200-1) 60.00 

400-999 (869-044-00201-9) 56.00 

1000-1 199  (869-044-00202-7) 26.00 


July  1.2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1.2002 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1,2002 

3July  1,  1984 

3  July  1,  1984 

J  July  1.  1984 

iJuly  1,  1964 

iJuly  1,  1964 

3  July  1,  1984 

JJuly  1,  1984 

i  July  1.  1984 

3  July  1.  1984 

3  July  1.  1964 

JJuly  1,  1964 

July  1.2002 

July  1.  2002 

July  1.2002 

July  1,2002 

Oct.  1,  2001 
Oct.  1.  2001 
Oct.  1,2002 

Oct.  1,2001 
Oct.  1,  2001 

Oct.  1,  2001 

Oct.  1,  2002 
Oct,  1.2001 
Oct.  1,2001 
Oct.  1.  2001 

Oct.  1.2002 
Oct.  1,  2002 
Oct.  1,  2001 
Oct.  1.2001 
Oct.  1,2001 
Oct.  I,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2002 

Oct,  1,  2001 
Oct.  1.2001 
Oct.  1,2001 
Oct,  1,2001 
Oct.  1,2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
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THte 

120«Mnd 


Stock  NumtMT 

(869-044-00203-5) 


Revision  Date 

21.00       Oct.  1.  2001 


50  Parts: 

1-199  (869-044-00204-3) 63.00 

200-599 (869-044-00205-1) 36.00 

600-£nd  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids (869^)48-00047-0) 59.00 

Complete  2001  CFR  set .1,195.00 

Microtictie  CFP  EditKXi: 

Subscription  (moiied  OS  issued)  298.00 

Individuol  copies 2.00 

Complete  set  (one-tinie  moling) 290.00 

Complete  set  (one-time  moiiing) 247.00 


Oct.  1.  2001 
Oct.  1,2001 
Oct.  1,2001 


Jdn.  1.  2002 
2001 

2000 
2000 
2000 

1999 


'  Becouse  Title  3  is  an  annual  comottation,  mis  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  lelerence  source 

'The  Xiy  1.  1985  edition  o(  32  CFR  Ports  1-189  contains  a  note  orty  for 
PCTts  1-39  iTKluswe.  For  the  lull  text  o(  the  Defense  Acquoition  Regulations 
in  Ports  1-39,  consult  the  thiee  CFR  volumes  issued  os  of  July  1.  1984  confawng 
those  ports. 

'The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  ful  text  of  procurement  regulations 
m  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1. 
1984  conta*i«)g  those  chapters. 

*No  amendments  to  this  volume  were  piomulgoted  during  the  period  January 
1.  2001  through  January  1.  2002.  The  CFR  volume  issued  as  of  January  1, 
2001  should  be  retained. 

*No  amendments  to  this  volurrw  were  pforDuigated  during  the  period  Apri 
1  2000.  through  Apr!  1.  2001.  The  CFR  volume  issued  as  of  April  1.  2000  should 
be  retovied. 

»No  amendments  to  the  volume  were  promulgated  during  the  period  AprH 
1.  2001.  through  April  1.  2002.  The  CFR  volume  issued  as  of  Aprd  I  2001  should 
be  retained 

'No  amendments  to  this  voiunrte  were  promulgated  during  the  period  July 
1.  2000,  through  JUy  1,  2001.  The  CFR  volume  issued  as  of  July  1.  2000  should 
be  retailed. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  2001.  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1.  2001  should 
be  retained. 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 


ll^lliain  J.  Clinton 

1S9S 

(Book  I) $61.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

199S 

(Book  I) $60.00 

1995 

(Book  U) $66.00 

1996 

(Book  I) 466.00 

1906 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) .$78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(BookH) $76.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  m) $76.00 
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go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
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REGULATORY  INFORMATION  SERVICE  CENTER 

Introduction  to  The  Regulatory  Plan  and  the  Unified 
Agenda  of  Federal  Regulatory  and  Deregulatory  Actiona 

agency:  Regulatory  Information  Service  Center. 

ACTION:  Introduction  to  The  Regulatory  Plan  and  the  Unified 
Agenda  of  Federal  Regulatory  eind  Deregulatory  Actions. 

summary:  The  Regulatory  Flexibility  Act  requires  that 
agencies  publish  semiaimual  regulatory  agendas  describing 
regulatory  actions  they  are  developing  (5  U.S.C.  602). 
Executive  Order  12866  "Regulatory  Planning  and  Review" 
(58  FR  51735;  October  4, 1993)  and  Office  of  Management 
and  Budget  memoranda  implementing  section  4  of  that  order 
establish  minimiun  standards  for  agencies'  agendas, 
including  specific  types  of  information  for  each  entry. 
Section  4  of  Executive  Order  12866  also  directs  that,  as  part 
of  their  submissions  to  the  fall  edition  of  the  Unified 
Agenda,  agencies  prepare  a  regulatory  plan  of  the  most 
important  significant  regulatory  actions  that  the  agency 
reasonably  expects  to  issue  in  proposed  or  final  form  during 
the  upcoming  fiscal  year. 

The  Regulatory  Plan  (Plan)  and  the  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory  Actions  (Unified 
Agenda)  help  agencies  fulfill  all  of  these  requirements.  This 
publication  contains  the  plans  of  27  Federal  agencies  and 
the  unified  agendas  of  these  and  34  other  Federal  agencies. 

ADDRESSES:  Regulatory  Information  Service  Center  (MI), 
General  Services  Administration.  1800  F  Street  NW..  Suite 
3039,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  For  further  information 
about  specific  regulatory  actions,  please  refer  to  the  Agency 
Contact  listed  for  each  entry. 

To  provide  comment  on  or  to  obtain  further  information 
about  this  publication,  contact:  Ronald  C.  Kelly,  Executive 
Director,  Regulatory  Information  Service  Center  (MI), 
General  Services  Administration,  1800  F  Street  NW.,  Suite 
3039,  Washington,  DC  20405,  (202)  482-7340.  You  may  also 
send  conunents  to  us  by  e-mail  at: 

RISC@gsa.gov 
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Pension  Benefit  Guaranty  Cotporation  57423  The  activities  included  in  the  Agenda  are.  in  general, 

Presidio  Trust  75427  those  that  will  have  a  regulatory  action  within  the  next  12 

Railroad  Retirement  Board 75431  months.  Agencies  may  include  activities  that  will  have  a 

Selective  Seo/ice  System tI^q  longer  timeframe  than  12  months.  Agencv  agendas  also 

Small  Business  Administration 75439  ^j^^^  actions  or  reviews  completed  or  withdrawn  since  the 

?SSiS"vX-^:S-::::::;::::::::::::::::::;::::::::^S^i  ZT2i^S^:lt^^^^^r^X:^'r 

Joint  Authority  those  concerning  military  or  foreign  affairs  functions  or 

regulations  related  to  agency  organization,  management,  or 

Department  of  Defense/General  Services  personnel  matters 

Admtnistration/National  Aeronautics  and  Space  Admirostra-  •^                            '            .,...,.,.,... 

twn  (Federal  Acquisition  Regulation)  75475  Agencies  prepared  entries  for  this  publication  to  give  the 

public  notice  of  their  plans  to  review,  propose,  and  issue 

Irtdependent  Regulatory  Agencies  regulations.  They  have  tried  to  predict  their  activities  over 

^                                                ToioQ  the  next  12  months  as  accurately  as  possible,  but  dates  and 

9°'^"'^'^oT^^^lfl7^l^^ " tSS?  schedules  are  subject  to  change.  Agencies  may  withdraw 

Consumer  Product  Safety  Commission  fo^Vf  '                         j      j       i „„»  „„ j  ♦u„.. 

Farm  Credit  Administration  75509  some  of  the  regulations  now  under  development,  and  they 

Farm  Credit  System  Insurance  Corporation  75517  may  issue  or  propose  other  regulations  not  included  in  their 

Federal  Communications  Commission  75519  agendas.  Agency  actions  in  the  rulemaking  process  may 

Federal  Deposit  Insurance  Corporation 75573  occur  before  or  after  the  dates  they  have  listed.  The 

Federal  Energy  Regulatory  Commission  75581  Regulatory  Plan  and  the  Unified  Agenda  do  not  create  a 

Federal  Housing  Finance  Board  75589  .     ^  obligation  on  agencies  to  adhere  to  schedules  within 

Federal  Mantime  Commission  75593  ^^^^.^^  ^^^^  regulatory  activities  to  those  regulations 

Federal  Reserve  System 7669/  .                  °.           -^ 

Federal  Trade  Commission       , 75609  that  appear  in  this  pubhcation. 

National  Credit  Union  Administration 75617  j|  ^y|,y  j^^^  i^g  Regulatory  Plan  and  the  Unified  Agenda 

National  Indian  Gaming  Commission 75625  Published? 

Nuclear  Regulatory  Commission 75631  '                             ,,,,.,...        j    u  i 

Secunties  and  Exchange  Commission  75645  The  Regulatory  Plan  and  the  Unified  Agenda  help 

Surface  Transportation  Board  75669  agencies  comply  with  their  obligations  under  the  Regulatory 

Flexibility  Act  and  various  Executive  orders  and  other 

INDEXES  TO  UNIRED  AGENDA  ENTRIES  statutes. 

A  Regulatory  Flexibility  Act  Section  6  Review  Index  75673  Regulaton'  Flexibilitv  Act 

lSS,::^^^^S^cXfi^l^,^i<o, "*"  Thefla«„/a,on-«ax«;/,y^c,^,.iresagenc,«.oide„,ify 

Required)                                                                          75685  those  rules  that  may  have  a  significant  economic  impact  on 

D  Government  Levels  Index  75699  a  substantial  number  of  small  entities  (5  U.S.C.  602). 

E  Federalism  Index  75735  Agencies  meet  that  requirement  by  including  the 

F  Subject  Index  75737  information  in  their  submissions  for  the  Unified  Agenda. 

INTRODUCTION  TO  THE  REGULATORY  PLAN  AND  THE  Agencies  may  also  indicate  those  regulations  that  they  are 

UNIFIED  AGENDA  OF  FEDERAL  REGULATORY  AND  reviewing  as  part  of  their  periodic  review  of  existing  rules 

DEREGULATORY  ACTIONS  under  the  Regulatorx'  Flexibility  Act  (5  U.S.C.  610). 

I.  What  Are  The  Regulatory  Plan  and  the  Unified  Agenda?  Executive  Order  12866 

The  Regulatory  Plan  serves  as  a  defining  statement  of  the  Executive  Order  12866  enUtled  "Regulatory  Planning  and 

Administration  s  regulatorv  and  deregulator\  policies  and  Review"  (September  30.  1993:  58  FR  51735)  requires 

priorities.  The  Plan  is  part  of  the  fall  edition  of  the  Unified  covered  agencies  to  prepare  an  agenda  of  all  regulations 

Agenda.  Each  participating  agencvs  regulatory-  plan  under  development  or  review.  The  order  also  requires  that 

contains:  (1)  A  narrative  statement  of  tht;  agencvs  regulaton-  certain  agencies  prepare  annually  a  regulatory  plan  of  their 

priorities  and.  for  most  agencies.  (2)  a  description  of  the  "most  important  significant  regulatory  actions."  which 

most  important  significant  regulatory  and  deregulatory  appears  as  part  of  the  fall  Unified  Agenda, 

actions  that  the  agencv  reasonablv  expects  to  issue  in  Executive  Order  13132 

proposed  or  final  form  during  the  upcoming  fiscal  year.  This  Executive  Order  13132  entitled  "Federalism"  (August  4, 

edition  includes  the  regulator>-  plans  of  27  agencies.  ^^^^  ^^  ^^  ^^^^^^  ^.^^^^^  ^^^^^.^^  ^^  j^^^^  ^^  accountable 

The  Unified  Agenda  provides  information,  in  a  uniform  process  to  ensure  meaningful  and  timelv  input  by  State  and 

format,  about  regulations  that  the  Government  is  considering  lo^al  officials  in  the  development  of  regulatory  policies  that 

or  reviewing.  The  Unified  Agenda  has  appeared  in  the  1,3^.3  -federalism  implications"  as  defined  in  the  Order. 

Federal  Register  twice  each  year  since  1983.  This  edition  Under  the  Order,  an  agencv  that  is  proposing  regulations 

includes  regulator)-  agendas  from  61  Federal  agencies.  with  federalism  implications,  which  either  preempt  State 

Agencies  of  the  United  States  Congress  are  not  included.  jg^.  qj  impose  nonstatutory  unfunded  substantial  direct 

The  Regulator)-  Information  Service  Center  (the  Center)  compliance  costs  on  State  and  local  governments,  must 

compiles  the  Plan  and  the  Unified  Agenda  for  the  Office  of  consult  with  State  and  local  officials  early  in  the  process  of 

Information  and  Regulatorv-  Affairs  (OIRA).  part  of  the  Office  developing  the  regulation.  In  addition,  the  agency  must 

of  Management  and  Budget.  OIRA  is  responsible  for  provide  to  the  Director  of  the  Office  of  Management  and 

overseeing  the  Federal  Government's  regulator)-,  paperwork.  Budget  a  federalism  summary  impact  statement  for  such 

and  information  resource  management  activities,  including  regulations,  which  consists  of  a  description  of  the  extent  of 

implementation  of  E.O.  12866.  The  Center  also  provides  the  agency's  prior  consultation  with  State  and  local  officials, 

information  about  Federal  regulatory  activity  to  the  a  summary  of  their  concerns  and  the  agency's  position 

President  and  his  Executive  Office,  the  Congress,  agency  supporting  the  need  to  issue  the  regulation,  and  a  statement 

managers,  and  the  public.  of  the  extent  to  which  those  concerns  have  been  met.  As  part 
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of  this  effort,  agencies  include  in  their  submissions  for  the 

Unified  Agenda  information  on  whether  their  regvdatory 

actions  may  have  an  effect  on  the  various  levels  of 

government  and  whether  those  actions  have  federalism 

implications. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act  of  1995  (Pub.  L.  104- 
4,  title  II)  requires  agencies  to  prepare  written  assessments 
of  the  costs  and  benefits  of  significant  regulatory  actions 
"that  may  result  in  the  expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the  private  sector,  of 

$100,000,000  or  more  ...  in  any  1  year "  The 

requirement  does  not  apply  to  independent  regulatory 
agencies,  nor  does  it  apply  to  certain  subject  areas  excluded 
by  section  4  of  the  Act.  Affected  agencies  identify  in  the 
Unified  Agenda  those  regulatory  actions  they  believe  are 
subject  to  title  II  of  the  Act. 

Executive  Order  13211 

Executive  Order  1321 1  entitled  "Actions  Concerning 
Regulations  That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  {May  22.  2001,  66  FR  28355)  directs 
agencies  to  provide,  to  the  extent  possible,  information 
regarding  the  adverse  effects  that  agency  actions  may  have 
on  the  supply,  distribution,  and  use  of  energy.  Under  the 
order,  the  agency  must  prepare  and  submit  a  Statement  of 
Energy  Effects  to  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs.  Office  of  Management 
and  Budget,  for  "those  matters  identified  as  significant 
energy  actions."  As  part  of  this  effort,  agencies  may 
optionally  include  in  their  submissions  for  the  Unified 
Agenda  information  on  whether  they  have  prepared  or  plan 
to  prepare  a  Statement  of  Energy  Effects  for  their  regulatory 
actions. 
Small  Business  Regulatory  Enforcement  Fairness  Act 

The  Small  Business  Regulatory  Enforcement  Fairness  Act 
(Pub.  L.  104-121,  title  II)  established  a  procedure  for 
congressional  review  of  rules  (5  U.S.C.  801  et  seq.),  which 
defers,  unless  exempted,  the  effective  date  of  a  "major"  rule 
for  at  least  60  davs  from  the  publication  of  the  final  rule 
in  the  Federal  Register.  The  Act  specifies  that  a  rule  is 
"major"  if  it  has  resulted  or  is  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or  more  or  meets 
other  criteria  specified  in  that  Act.  If  the  issuing  agency 
believes  that  a  rule  may  be  major,  it  indicates  this  \mder  the 
"Priority  "  heading  of  the  entry.  The  Act  provides  that  the 
Administrator  of  OIRA  will  make  the  final  determination  as 
to  whether  a  rule  is  major. 

UI.  How  Are  The  Regulatory  Plan  and  the  Unified  Agenda 
Organized? 

The  Regulatory  Plan  appears  in  Part  II  of  this  edition  of 
the  Federal  Register.  The  Plan  is  a  single  document 
beginning  with  an  introduction,  followed  by  a  table  of 
contents,  followed  by  each  agency's  section  of  the  Plan. 
Following  the  Plan,  each  agency's  agenda  appears  as  a 
separate  part.  The  sections  of  the  Plan  and  the  parts  of  the 
Unified  Agenda  are  organized  alphabetically  in  four  groups: 
Cabinet  departments:  other  executive  agencies:  the  Federal 
Acquisition  Regulation,  a  joint  authority  (Agenda  only):  and 
independent  regulatory  agencies.  Agencies  may  in  turn  be 
divided  into  subagencies. 

Each  agency's  section  of  the  Plan  contains  a  narrative 
statement  of  regulatory  priorities  and,  for  most  agencies,  a 
description  of  the  agency's  most  important  significant 
regulatory  and  deregulatory  actions.  Each  agency's  part  of 
the  Agenda  begins  with  a  preamble  providing  information 


specific  to  that  part.  The  Center  provides  a  table  of  contents 
that  appears  in  the  Agenda  after  the  agency  preamble.  For 
each  agency  that  requests  it,  the  table  of  contents  includes 
a  section  listing  entries  that  the  agency  is  reporting  as 
withdrawn,  duplicate,  merged,  or  transferred.  Following  the 
table  of  contents  is  a  description  of  each  of  the  agency's 
regulatory  and  deregulatory  actions. 

In  the  Agenda,  each  agency  presents  its  entries  under  one 
of  five  headings  according  to  the  rulemaking  stage  of  the 
entry.  In  the  Plan,  only  the  first  three  stages  are  applicable. 
The  stages  are: 

1.  Prerule  Stage  —  actions  agencies  will  undertake  to 
determine  whether  or  how  to  initiate  rulemaking.  Such 
actions  occur  prior  to  a  Notice  of  Proposed  Rulemaking 
(NPRM)  and  may  include  Advance  Notices  of  Proposed 
Rulemaking  (ANPRMs)  and  reviews  of  existing 
regulations. 

2.  Proposed  Rule  Stage  —  actions  for  which  agencies  plan 
to  publish  a  Notice  of  Proposed  Rulemaking  as  the  next 
step  in  their  rulemaking  process  or  for  which  the  closing 
date  of  the  NPRM  Comment  Period  is  the  next  step  in  the 
rulemaking  process. 

3.  Final  Rule  Stage  —  actions  for  which  agencies  plan  to 
publish  a  final  rule  or  an  interim  final  rule  or  to  take  other 
final  action  as  the  next  step  in  their  rulemaking  process. 

4.  Long-Term  Actions  —  items  under  development  but  for 
which  the  agency  does  not  expect  to  have  a  regulatory 
action  within  the  12  months  after  publication  of  this 
edition  of  the  Unified  Agenda.  Some  of  the  entries  in  this 
section  may  contain  abbreviated  information. 

5.  Completed  Actions  —  actions  ^r  reviews  the  agency  has 
completed  or  withdrawn  since  publishing  its  last  agenda. 
This  section  also  includes  items  the  agency  began  and 
completed  between  issues  of  the  Agenda. 

In  the  Agenda,  an  agency  may  use  subheadings  to  identify 
regulations  that  it  has  grouped  according  to  particular 
topics.  When  these  subheadings  are  used,  they  appear  above 
the  title  of  the  first  regulation  in  each  group. 

A  bullet  (•)  preceding  the  title  of  an  entry  indicates  that 
the  entry  appears  in  this  publication  as  the  start  of  a  new 
rulemaking  cycle. 

All  entries  are  niunbered  sequentially  from  the  beginning 
to  the  end  of  the  publication.  The  sequence  number 
preceding  the  title  of  each  entry  identifies  the  location  of 
the  entry  in  this  edition.  This  sequence  number  is  used  as 
the  reference  in  the  table  of  contents  and  in  all  indexes  to 
enable  readers  to  find  entries.  Entries  in  the  Plan  are  also 
in  the  Unified  Agenda  with  the  same  RIN  but  with  different 
sequence  numbers.  For  these  entries,  the  Plan  sequence 
number  is  used  as  the  reference  in  all  indexes. 

This  publication  contains  six  indexes. 

•  Index  A  lists  entries  for  which  agencies  have  indicated 
that  they  are  conducting  a  periodic  review  under  section 
610(c)  of  the  Regulatory  Flexibility  Act. 

•  Index  B  lists  the  regulatory-  actions  for  which  agencies 
believe  that  the  Regulator}-  Flexibility  Act  may  require  a 
Regulatory  Flexibility  Analysis. 

•  Index  C  lists  additional  regulatory  actions  for  which 
agencies  have  chosen  to  indicate  that  some  impact  on 
small  entities  is  likely  even  though  a  Regulatory 
Flexibility  Analysis  may  not  be  required. 

•  Index  D  lists  entries  that  agencies  believe  may  have  effects 
on  levels  of  government. 
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•  Index  E  lists  entries  that  agencies  believe  may  have 
federalism  implications  as  defined  in  Executive  Order 
13132.  Index  F  is  a  subject  index  based  on  the  Federal 
Register  Thesaurus  of  Indexing  Terms. 

rv.  What  Information  Appears  for  Each  Entry? 

All  entries  in  the  Unified  Agenda  contain  uniform  data 
elements  including,  at  a  minimum,  the  following 
information: 

Title  of  the  Regulation  —  a  brief  description  of  the  subject 
of  the  regulation,  possibly  including  section  610  review 
designation.  The  notation  "Section  610  Review"  following 
the  title  indicates  that  the  agency  has  selected  the  rule  for 
its  periodic  review  of  existing  rules  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  610(c)).  Some  agencies  have 
indicated  completions  of  section  610  reviews  or  rulemaking 
actions  resulting  from  completed  section  610  reviews 

Prioritv  —  an  indication  of  the  significance  of  the 
regulation.  Agencies  assign  each  entry  to  one  of  the 
following  five  categories  of  significance. 

(1)  Economically  Significant 

As  defined  in  Executive  Order  12866.  a  rulemaking  action 
that  will  have  an  annual  effect  on  the  economy  of  $100 
million  or  more  or  will  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal  governments  or 
communities.  The  definition  of  an  "economically 
significant"  rule  is  similar  but  not  identical  to  the 
definition  of  a  "major"  rule  under  5  U.S.C.  801  {Pub.  L. 
104-121).  (See  below.) 

(2)  Other  Significant 

A  rulemaking  that  is  not  economically  significant  but  is 
considered  significant  by  the  agency.  This  category 
includes  rules  that  the  agency  anticipates  will  be  reviewed 
under  E.O.  12866  or  rules  that  are  a  priority  of  the  agency 
head.  These  rules  may  or  may  not  be  included  in  the 
agency's  regulatory  plan. 

(3)  Substantive.  Nonsignificant 

A  rulemaking  that  has  substantive  impacts  but  is  neither 
Significant,  nor  Routine  and  Frequent,  nor 
Informational/ Administrative/Other. 

(4)  Routine  and  Frequent 

A  rulemaking  that  is  a  specific  case  of  a  multiple  recurring 
application  of  a  regulator.'  program  in  the  Code  of  Federal 
Regulations  and  that  does  not  alter  the  body  of  the 
regulation. 

(5)  Informational/ Administrative/Other 

A  rulemaking  that  is  primarily  informational  or  pertains 
to  agency  matters  not  central  to  accomplishing  the 
agency's  regulatory  mandate  but  that  the  agency  places  in 
the  Unified  Agenda  to  inform  the  public  of  the  activity. 

In  addition,  if  an  agency  believes  that  a  rule  may  be 
'major"  under  5  U.S.C.  801  (Pub.  L.  104-121)  because  it  has 
resulted  or  is  likely  to  result  in  an  annual  effect  on  the 
economy  of  SI 00  million  or  more  or  meets  other  criteria 
specified  in  that  Act.  the  agency  indicates  this  under  the 
"Priority"  heading.  (The  Act  provides  that  the  Administrator 
of  the  Office  of  Information  and  Regulatory  Affairs  will  make 
the  final  determination  as  to  whether  a  rule  is  major.) 


Unfunded  Mandates  —  whether  the  rule  is  covered  by 
section  202  of  the  Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  The  Act  requires  that,  before  issuing  an 
NPRM  likely  to  result  in  a  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of  more  than  $100  million 
in  1  year,  agencies,  other  than  independent  regulatory 
agencies,  shall  prepare  a  written  statement  containing  an 
assessment  of  the  anticipated  costs  and  benefits  of  the 
Federal  mandate.  If  the  agency  believes  the  entry  is  not 
subject  to  the  Act.  this  data  element  will  not  be  printed. 

Legal  Autboritv  —  the  section(s)  of  the  United  States  Code 
(U.S.C.)  or  Public  Law  (Pub.  L.)  or  the  Executive  order  (E.O.) 
that  authorize(s)  the  regulatory  action.  Agencies  may 
provide  popular  name  references  to  laws  in  addition  to  these 
citations. 

CFR  Citation  —  the  section(s)  of  the  Code  of  Federal 
Regulations  that  will  be  affected  by  the  action. 

Legal  Deadline  —  whether  the  action  is  subject  to  a 
statutory  or  judicial  deadline,  the  date  of  that  deadline,  and 
whether  the  deadline  pertains  to  an  NPRM.  a  Final  Action, 
or  some  other  action. 

Abstract  —  a  brief  description  of  the  problem  the 
regulation  will  address:  the  need  for  a  Federal  solution;  to 
the  extent  available,  alternatives  that  the  agency  is 
considering  to  address  the  problem;  and  potential  costs  and 
benefits  of  the  action. 

Timetable  —  the  dates  and  citations  (if  available)  for  all 
past  steps  and  a  projected  date  for  at  least  the  next  step  for 
the  regulatory  action.  A  date  printed  in  the  form  12/00/02 
means  the  agency  is  predicting  the  month  and  year  the 
action  will  take  place  but  not  the  day  it  will  occur.  In  some 
instances,  agencies  may  indicate  what  the  next  action  will 
be.  but  the  date  of  that  action  is  "To  Be  Determined."  "Next 
Action  Undetermined"  indicates  the  agency  does  not  know 
what  action  it  will  take  next. 

Regulatory  Flexibility  Analysis  Required  —  whether  an 
analysis  is  required  by  the  Regulator}-  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  the  rulemaking  action  is  likely 
to  have  a  significant  economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by  the  Act. 

Sniall  Entities  Affected  —  the  types  of  small  entities 
(businesses,  governmental  jurisdictions,  or  organizations)  on 
which  the  rulemaking  action  is  likely  to  have  an  impact  as 
defined  by  the  Regulatory  Flexibility  Act.  Some  agencies 
have  chosen  to  indicate  likely  effects  on  small  entities  even 
though  they  believe  that  a  Regulatory  Flexibility  Analysis 
will  not  be  required. 

Government  Levels  Affected  —  whether  the  action  is 
expected  to  affect  levels  of  government  and,  if  so,  whether 
the  governments  are  State,  local,  tribal,  or  Federal. 

Federalism  —  whether  the  action  has  "federalism 
implications"  as  defined  in  Executive  Order  13132.  This 
term  refers  to  actions  "that  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between  the  national 
government  and  the  States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various  levels  of 
government."  If  the  action  does  not  have  federalism 
implications,  this  data  element  will  not  be  printed. 
Independent  regulatory  agencies  are  not  required  to  supply 
this  information. 

Agency  Contact  —  the  name  and  phone  number  of  one 
or  more  persons  in  the  agency  who  is  knowledgeable  about 
the  rulemaking  action.  The  agency  may  also  provide  the 
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title,  address,  fax  number,  e-mail  address,  and  TDD  for  each 
agency  contact. 

Some  agencies  have  provided  the  following  optional 
information: 

URL  for  More  Info  —  one  URL  directing  the  reader  to  an 
Internet  site  that  provides  more  information  about  the  RIN 
entry. 

URL  for  Public  Comments  —  one  URL  directing  the  reader 
to  an  Internet  site  that  accepts  public  comments  on  the  RIN 
entry. 

Additional  Information  —  any  information  an  agency 
wishes  to  include  that  does  not  have  a  specific  data  element. 

Compliance  Cost  to  the  Public  —  the  estimated  gross 
compliance  cost  of  the  action. 

Affected  Sectors  —  the  industrial  sectors  that  the  action 
may  most  affect,  either  directly  or  indirectly.  Affected 
Sectors  are  identified  by  North  American  Industry 
Classification  System  (NAICS)  codes. 

Energy  Effects  —  an  indication  of  whether  the  agency  has 
prepared  or  plans  to  prepare  a  Statement  of  Energy  Effects 
for  the  action,  as  required  by  Executive  Order  13211 
"Actions  Concerning  Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  issued  on  May  18, 
2001  (66  FR  28355;  May  22,  2001). 

Related  RINs —  one  or  more,  past  or  current  RIN(s) 
associated  with  activity  related  to  this  action;  such  as 
merged  RINs,  split  RINs,  new  activity  for  previously 
completed  RINs,  or  duplicate  RINs. 

Entries  appearing  in  The  Regulatory  Plan  may  include 
one  or  more  of  fhe  following  additional  data  elements,  but 
will,  at  a  m'TiiTniim,  include  information  in  Statement  of 
Need: 

Statement  of  Need  —  a  description  of  the  need  for  the 
regulatory  action. 

Summary  of  the  Legal  Basis  —  a  description  of  the  legal 
basis  for  the  action,  including  whether  any  aspect  of  the 
action  is  required  by  statute  or  court  order. 

Alternatives  —  a  description  of  the  alternatives  the 
agency  has  considered  or  will  consider  as  required  by 
section  4(c)(1)(B)  of  E.O.  12866. 

Anticipated  Costs  and  Benefits  —  a  description  of 
preliminary  estimates  of  the  anticipated  costs  and  benefits 
of  the  action. 

Risks  —  a  description  of  the  magnitude  of  the  risk  the 
action  addresses,  the  amount  by  which  the  agency  expects 
the  action  to  reduce  this  risk,  and  the  relation  of  the  risk 
and  this  risk  reduction  effort  to  other  risks  and  risk 
reduction  efforts  within  the  agency's  jurisdiction. 

V.  Abbreviations 

The  following  abbreviations  appear  throughout  this 
publication: 

ANPRM —  An  Advance  Notice  of  Proposed  Rulemaking 
is  a  preliminary  notice,  published  in  the  Federal  Register, 
announcing  that  an  agency  is  considering  a  regulatory 
action.  The  agency  issues  an  ANPRM  before  it  develops  a 
detailed  proposed  rule.  The  ANPRM  describes  the  general 
area  that  may  be  subject  to  regulation  and  usually  asks  for 
public  comment  on  the  issues  and  options  being  discussed. 
An  ANPRM  is  issued  only  when  an  agency  believes  it  needs 
to  gather  more  information  before  proceeding  to  a  notice  of 
proposed  rulemaking. 


CFR  —  The  Code  of  Federal  Regulations  is  an  annual 
codification  of  the  general  and  permanent  regulations 
published  in  the  F«ieral  Register  by  the  agencies  of  the 
Federal  Government.  The  Code  is  divided  into  50  titles,  and 
each  title  covers  a  broad  area  subject  to  Federal  regulation. 
The  CFR  is  keyed  to  and  kept  up  to  date  by  the  daily  issues 
of  the  Federal  Register. 

EO  —  An  Executive  order  is  a  directive  fit)m  the  President 
to  executive  agencies,  issued  under  constitutional  or 
statutory  authority.  Executive  orders  are  published  in  the 
Federal  Register  and  in  title  3  of  the  Code  of  Federal 
Regtilations. 

FR  —  The  Federal  Register  is  a  daily  Federal  Government 
publication  that  provides  a  uniform  system  for  publishing 
Presidential  documents,  all  proposed  and  final  regulations. 
notices  of  meetings,  and  other  official  documents  issued  by 
Federal  agencies. 

FY —  The  Federal  fiscal  year  nms  from  October  1  to 
September  30. 

NPRM —  A  Notice  of  Proposed  Rulemaking  is  the 
dociunent  an  agency  issues  and  publishes  in  the  Federal 
Register  that  describes  and  solicits  public  comments  on  a 
proposed  regulatory  action.  Under  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  an  NPRM  must  include,  at  a 
minimum! 

•  a  Statement  of  the  time,  place,  and  native  of  the  public 
rulemaking  proceeding; 

•  a  referAice  to  the  legal  authority  imder  which  the  rule  is 
proposed;  and 

•  either  the  terms  or  substance  of  the  proposed  rule  or  a 
description  of  the  subjects  and  issues  involved. 

PL  —  A  Public  Law  is  a  law  passed  by  Congress  and 
signed  by  the  President  or  enacted  over  his  veto.  It  has 
general  applicability,  unlike  a  private  law  that  applies  only 
to  those  persons  or  entities  specifically  designated.  Public 
laws  are  nimibered  in  sequence  throughout  the  2-year  life 
of  each  Congress;  for  example,  PL  105-4  is  the  fourth  public 
law  of  the  105th  Congress. 

RFA  —  A  Regulatory  Flexibility  Analysis  is  a  description 
and  analysis  of  the  impact  of  a  nile  on  small  entities, 
including  small  businesses,  small  governmental 
jurisdictions,  and  certain  small  not-for-profit  organizations. 
The  Regulatory  Flexibihty  Act  (5  U.S.C.  601  et  seq.)  requires 
each  agency  to  prepare  an  initial  RFA  for  public  comment 
when  it  is  required  to  publish  an  NPRM  and  to  make 
available  a  final  RFA  when  the  final  rule  is  published, 
imless  the  agency  head  certifies  that  the  rule  would  not  have 
a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

RIN —  The  Regulation  Identifier  Number  is  assigned  by 
the  Regulatory  Information  Service  Center  to  identify  eadi 
rulemaking  cycle  listed  in  The  Regulatory  Plan  and  the 
Unified  Agenda,  as  directed  by  E.O.  12866  (section  4(b)). 
Additionally,  OMB  has  asked  agencies  to  include  ROMs  in 
the  headings  of  their  Rule  and  Proposed  Rule  docxmients 
when  publishing  them  in  the  Federal  Register,  to  make  it 
easier  for  the  public  and  agency  officials  to  track  the 
publication  history  of  regulatory  actions  throughout  their 
development. 

Seq.  No.  —  The  Sequence  Number  identifies  the  location 
of  an  entry  in  this  publication 

use—  The  United  States  Code  is  a  consolidation  and 
codification  of  all  general  and  permanent  laws  of  the  United 
States.  The  USC  is  divided  "mto  50  titles,  and  each  title 
covers  a  broad  area  of  Federal  law. 
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VI.  How  Can  Users  Get  Copies  of  tlie  Plan  and  the  Agenda? 

Printed  copies  of  this  edition  of  the  Federal  Register  are 
available  from  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Washington,  DC  20402-9325. 
(202)  512-1800. 

Copies  of  individual  agency  materials  may  be  available 
directly  from  the  agency.  Please  contact  the  particular 
agency  for  further  information. 

All  editions  of  The  Regulatory  Plan  and  the  Unified 
Agenda  of  Federal  Regulatory  and  Deregulatory  Actions 

since  October  1995  are  also  available  in  electronic  form.  You 


can  search  the  Agenda  and  the  Plan  on  the  World  Wide  Web 
at: 

http:/^«ginib.gov 

You  may  also  search  the  Plan  and  the  Agenda  on  the 
Government  Printing  Office's  GPO  Access,  which  is 
accessible  through: 

http://www.acce8s.gpo.gov 

Dated:  October  30,  2002. 
Ronald  C.  Kelly, 

Executive  Difvctor. 
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THE  INTRODUCTION  TO  THE  FALL  2002  REGULATORY 
PLAN 


Federal  regulation  is  a  fundamental  instnunent  of  national  policy.  It  is 
one  of  the  three  major  tools  —  in  addition  to  spending  and  taxing  — 
used  to  implement  policy.  It  is  used  to  advance  numerous  public  objectives, 
including  homeland  secvuity,  environmental  protection,  food  safety,  transpor- 
tation safety,  quality  health  care,  equal  employment  opportunity,  energy 
security,  educational  quality,  immigration  control,  and  consumer  protection. 
The  Office  of  Management  and  Budget's  (OMB)  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  is  responsible  for  overseeing  and  coordinating 
the  Federal  Government's  regulatory  policies. 

Citizen-centered  service  is  a  vital  element  of  the  President's  Management 
Agenda  and  The  Regulatory  Plan  is  a  vital  piece  of  this  initiative.  The 
Regulatory  Plan  is  published  as  part  of  the  fall  edition  of  the  Unified 
Agenda  of  Federal  Regulatory  and  Deregulatory  Actions.  The  Regulatory 
Plan  serves  as  a  statement  of  the  Administration's  regulatory  and  deregulatory 
policies  and  priorities.  The  purpose  of  The  Regulatory  Plan  is  to  make 
the  regulatory  process  more  accessible  to  the  public  and  to  ensure  that 
the  planning  and  coordination  necessary  for  a  well-fimctioning  regulatory 
process  occius.  The  Plan  identifies  regulatory  priorities  and  contains  informa- 
tion about  the  most  significant  regulatory  actions  that  agencies  expect  to 
take  in  the  coming  year. 

Federal  Regulatory  Policy 

The  Bush  Administration  supports  Federal  regulations  that  are  sensible  and 
based  on  sound  science,  economics,  and  the  law.  Accordingly,  the  Adminis- 
tration is  striving  for  a  "smarter  regulatory  process"  that  adopts  new  rules 
when  markets  fail  to  serve  the  public  interest,  simplifies  and  modifies  existing 
rules  to  make  them  more  effective  and/or  less  costly  or  less  intrusive,  and 
rescinds  outmoded  rules  whose  benefits  do  not  justify  their  costs.  In  pursuing 
this  agenda,  OIRA  has  adopted  an  approach  based  on  the  principles  of 
regulatory  analysis  and  policy  espoused  in  Executive  Order  12866,  signed 
by  President  Clinton  in  1993. 

Smart  regulatory  policy  is  not  vmiformly  pro-regulation  or  anti-regulation. 
It  starts,  of  coxu«e,  with  the  authority  granted  under  the  law.  Within  the 
discretion  available  to  the  regulating  agency  by  its  statutory  authority,  agen- 
cies apply  a  number  of  principles  articulated  in  Executive  Order  12866 
(as  well  as  other  orders,  such  as  Executive  Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect  Energy  Supply,  Distribution,  or  Use) 
in  order  to  design  regulations  that  achieve  their  ends  in  the  most  efficient 
and  economical  way  —  the  smartest  way.  This  ^eans  bringing  to  bear 
on  the  regulatory  problem  sound  economic  principles,  the  highest  quality 
information,  and  the  best  possible  science.  This  is  not  always  an  easy 
task  —  science  and  economics  may  point  in  very  different  directions  for 
example  —  and  does  not  mean  the  rote  appfication  of  quantified  data  to 
reach  policy  decisions.  In  making  regulatory  decisions,  we  expect  agencies 
to  consider  other  attributes  and  factors  that  cannot  be  integrated  readily 
in  a  benefit-cost  framework,  such  as  fairness  and  privacy,  as  well  as  benefit 
and  cost  items  that  can  be  quantified  and  expressed  in  monetary  units. 
However,  smart  regulation  is  the  result  of  the  careful  use  of  all  available 
data  and  the  application  of  broad  principles  established  by  the  President. 

In  pursuing  this  goal  of  establishing  a  smarter  regulatory  system,  the  Bush 
Administration  has  increased  the  level  of  public  involvement  and  trans- 
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parency  in  its  revieW  and  clearance  of  new  and  existing  regulations.  First, 
OMB  has  solicited  public  suggestions  for  improving  the  quality  of  existing 
regulations.  In  OMB's  draft  2002  Report  to  Congress  on  the  Costs  and  Benefits 
of  Regulation,  OMB  asked  for  public  comment  on  a  niunber  of  regulatory 
issues,  including:  (1)  regulatory  programs  that  need  to  be  extended,  modified 
or  rescinded,  (2)  issues  of  regulatory  analysis  that  need  to  be  refined  in 
OMB's  formal  guidance  documents  to  agencies,  and  (3)  ideas  for  new  regu- 
latory priorities  that  we  can  suggest  to  agencies  in  the  form  of  prompt 
letters.  This  year,  OMB  has  made  every  effort  to  publicize  the  public  conunent 
period,  and  at  the  President's  request,  OMB  for  the  first  time  made  available 
an  electronic  conunent  form.  As  a  result,  the  public  provided  over  1700 
comments,  compared  with  71  comments  for  last  year's  report.  OMB  is  in 
the  process  of  reviewing  these  comments  and  identifying  candidates  for 
reform.  The  results  of  &is  review  will  be  published  in  our  final  report 
to  Congress  and  shared  with  the  agencies. 

Second,  OIRA  has  enhanced  the  transparency  of  OMB's  regulatory  review 
process  to  the  public.  By  consulting  the  Web  site,  for  example,  the  public 
can  find  information  on  rules  that  are  formally  under  review  at  OMB, 
rules  that  have  recently  been  cleared,  and  rules  have  been  returned  to 
agencies  for  reconsideration.  OIRA  has  also  increased  the  amount  of  informa- 
tion available  on  the  OIRA  Web  site.  In  addition  to  information  on  meetings 
and  correspondence,  OIRA  makes  available  communications  from  the  OIRA 
Administrator  to  agencies,  including  "prompt  letters,"  "retiun  letters,"  and 
"post  clearance  letters,"  as  well  as  Uie  Administrator's  memorandum  to 
the  Presidents  Management  Council  (September  20,  2001)  on  Presidential 
review  of  agency  rulemaking  by  OIRA. 

Third,  the  Bush  Administration  has  moved  aggressively  to  establish  basic 
quality  performance  goals  for  all  information  disseminated  by  Federal  agen- 
cies, including  information  disseminated  in  support  of  proposed  and  final 
regulations.  The  Federal  agencies  have  now  issued  guidelines  in  effect  as 
of  October  1,  2002,  under  the  Information  Quality  Law  to  ensure  the  "quality, 
objectivity,  utility,  and  integrity"  of  all  Federal  information.  Under  these 
guidelines,  Federal  agencies  are  taking  appropriate  steps  to  incorporate  the 
information  quality  performance  standards  into  agency  information  dissemi- 
nation practices,  and  developing  pre-dissemination  review  procedures  to 
substantiate  the  quality  of  information  before  it  is  disseminated.  OMB  worked 
toward  this  October  1  deadline  for  over  a  year,  developing  its  Government- 
wide  guidelines  for  the  agencies,  providing  interpretive  memos,  organizing 
working  groups,  and  meeting  with  agencies  to  give  views  on  what  the 
agency-specific  guidelines  should  say. 

In  addition,  under  the  agency  guidelines,  "affected  persons"  can  petition 
if  they  believe  that  scientific,  techuucal,  economic,  statistical  or  other  informa- 
tion does  not  meet  these  standards  and  if  necessary  appeal  a  denial  of 
such  a  petition.  While  OMB  agreed  with  agencies  to  meld  the  information 
complaint  resolution  process  into  their  established  notice-and-comment  rule- 
making procedures,  OMB  ensured  that  substantive  standards  of  quality,  the 
information  quality  standards  provided  in  both  the  OMB  and  agency  guide- 
lines, would  remain  applicable  to  any  information  disseminated  in  support 
of  a  regulation.  Through  the  combination  of  ongoing  agency  commitment, 
public  interaction  with  the  agencies,  and  OMB  oversight,  the  imderlying 
information  and  resulting  analyses  that  agencies  rely  upon  in  developing 
regulations  should  become  ever  "smarter"  and  more  reliable. 

Fourth,  early  OMB  involvement  is  under  way  to  increase  the  impact  of 
OMB's  analytical  perspective.  The  OIRA  Administrator  has  devised  the 
"prompt  letter"  to  agencies  as  a  new  way  to  suggest  promising  regulatory 
priorities.  The  prompt  letter  highlights  issues  that  may  warrant  the  attention 
of  regulators.  These  prompt  letters  are  not  meant  to  have  legal  authority 
but  are  designed  to  bring  issues  to  the  attention  of  agencies  in  a  transparent 
manner  that  permits  public  scrutiny  and  debate.  Prompt  letters  may  highlight 
regulations  that  should  be  pursued,  rescinded,  revised,  or  further  investigated. 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan 74059 


For  example,  OIRA's  first  set  of  prompts  has  suggested  lifesaving  opportuni- 
ties at  FDA,  NHTSA,  OSHA  and  EPA.  In  a  letter  to  FDA,  OIRA  suggested 
that  priority  should  be  given  to  completing  a  promising  rulemaking  started 
in  the  previous  Administration,  a  consumer  labeling  rule  that  wfluld  require 
food  companies  to  report  the  trans-fatty  acid  content  of  foods.  Trans-fats 
are  now  recognized  as  a  significant  contributor  to  coronary  heart  disease. 
OSHA  has  responded  to  an  OIRA  prompt  letter  by  notifying  each  employer 
in  the  country  of  the  lifesaving  effects  and  cost-effectiveness  of  automatic 
defibrillators,  a  lifesaving  technology  designed  to  save  lives  during  sudden 
cardiac  arrest. 

In  addition  to  increasing  the  level  of  public  involvement  and  transparency 
in  its  review  of  regulations,  the  Bush  Administration  has  aggressively  sought 
coordination  of  Federal  agencies  to  stimulate  and  foster  the  development 
of  "smarter"  regulations. 

OKA,  for  example,  played  a  key  role  in  implementing  the  Card  Memo- 
randum, a  January  20,  2001,  directive  from  the  President's  Chief  of  Staff, 
Andrew  H.  Card,  Jr.,  to  agency  heads  initiating  the  first  regulatory  action 
taken  by  the  Bush  Administration.  As  OMB  discussed  in  its  2001  Report 
to  Congress  on  the  Costs  and  Benefits  of  Regulations,  agencies  conducted 
numerous  reviews  of  new  and  pending  regulations  pursuant  to  the  Card 
memo  and  a  subsequent  OMB  memorandum  to  agencies.  OIRA  provided 
oversight  of  these  agency  actions.  The  2002  Regulatory  Plan  continues  OIRA's 
effort  to  ensure  coordination  across  Federal  agencies  in  pursuing  regulatory 
policies. 

Improvements  Made  to  the  2002  Regulatory  Plan 

The  Administration  has  modified  the  format  and  content  of  agencies'  regu- 
latory plans  for  the  fall  2002  publication.  Since  The  Regulatory  Plan  is 
integral  in  enhancing  quality  of  Federal  regulations,  OMB  instituted  a  number 
of  changes  to  ensure  that  the  public  is  provided  with  the  information  needed 
to  understand  and  conunent  on  the  Federal  regulatory  agenda.  Specifically, 
the  2002  Regulatory  Plan  has  been  modified  to  highlight  several  themes. 
These  include: 

1.  Regulations  that  are  related  to  the  events  of  September  11,  2001. 

2.  Regulations  that  are  of  particular  concern  to  small  businesses. 

3.  Regulations  that  were  among  the  71  nominated  by  the  public  as  reform 
candidates  last  year.  (See  OMB's  2001  Report  to  Congress  on  the  Costs 
and  Benefits  of  Regulations.)^ 

4.  Issues  that  have  been  the  subject  of  an  OIRA  "prompt  letter." 

The  regulatory  improvements  proposed  in  the  2002  Regulatory  Plan  may 
be  incremental  but  promise  to  have  a  powerful  positive  long-nm  effect 
on  the  quality  of  Federal  regulation.  With  regard  to  Federal  regulation, 
the  Bush  Administration's  objective  is  quality,  not  quantity.  Those  rules 
that  are  adopted  promise  to  be  more  effective,  less  intrusive,  and  more 
cost-effective  in  achieving  national  objectives  while  demonstrating  greater 
durability  in  the  face  of  political  and  legal  attack. 

the  Administration's  2002  Regulatory  Priorities 

The  Administration's  regulatory  priorities  can  be  grouped  into  five  national 
policy  objectives:  (1)  strengthening  economic  performance;  (2)  reducing  bar- 
riers to  the  growth  of  small  businesses,  (3)  improving  public  health  and 
safety,  (4)  enhancing  environmental  protection,  and  (5)  ensuring  homeland 
secvu-ity.  The  Administration  is  committed  to  pursuing  regulatory  actions 
that  achieve  each  of  these  goals.  Below  are  examples  of  regulatory  priorities 
in  the  upcoming  year  that  address  each  objective. 

Strengthening  Economic  Performance 

One  of  the  Administration's  primary  goals  is  to  strengthen  the  country's 
economic  performance.  Agencies  across  the  Federal  Government  are  actively 
piu-suing  this  goal  throu^  regulatory  changes.  The  Department  of  Housing 
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and  Urban  Development  will  undergo  rulemakings  on  simplifying  and  im- 
proving the  process  of  obtaining  mortgages  to  reduce  settlement  costs  to 
consumers.  The  rule  simplifies  the  mortgage  application  process  and  allows 
a  greater  understanding  of  the  upfront  and  long-term  costs  of  a  mortgage. 
The  rule  should  strengthen  market  competition  among  mortgage  providers 
and  ultimately  lower  costs  to  consumers. 

Similarly,  the  Department  of  Transportation  will  begin  a  review  of  its  Com- 
puter Reservations  System  Regulations.  The  Department  regulates  computer 
reservations  systems  owned  by  airlines  or  airline  affiliates  that  are  used 
by  travel  agencies.  The  current  rules  are  designed  to  prevent  the  systems 
from  unreasonably  prejudicing  the  competitive  position  of  other  airlines 
and  to  ensure  that  travel  agencies  can  provide  accurate  and  unbiased  informa- 
tion to  the  public.  The  Department  is  reexamining  its  rules  to  see  whether 
they  should  be  readopted  and,  if  so,  whether  they  should  be  changed  in 
response  to  greater  use  of  the  Internet  in  airline  reservations  and  ticketing 
and  changes  in  the  industry 

Reducing  Barriers  to  the  Growth  of  Small  Business 

This  Administration  has  endeavored  to  encourage  the  growrth  of  small  busi- 
nesses in  our  economy.  As  President  George  W.  Bush  has  noted,  "Wealth 
is  created  by  Americans  —  by  creativity  and  enterprise  and  risk-taking. 
But  government  can  create  an  environment  where  businesses  and  entre- 
preneurs and  families  can  dream  and  flourish."  For  example,  the  Small 
Business  Administration  will  pursue  rulemaking  on  the  HUBZone  Empower- 
ment Contracting  Program.  This  regulation  will  address  eligibility  require- 
ments for  small  business  concerns  owned  by  Native  American  tribal  govern- 
ments and  community  development  corporations  and  the  addition  of  new 
HUBZone  areas  called  redesignated  areas. 

Improving  Public  Health  and  Safety 

The  Federal  Government's  role  in  improving  public  health  and  safety  is 
broad  in  scope.  The  Administration's  2002  regulatory  priorities  include  a 
Department  of  Labor  rulemaking  on  child  labor.  Regulations.  Orders  and 
Statements  of  Interpretation.  This  regulation  will  set  forth  the  permissible 
industries  and  occupations  in  which  14-  and  15-year-olds  may  be  employed, 
and  specify  the  number  of  hours  in  a  day  and  in  a  week,  and  time  periods 
within  a  day,  that  such  minors  may  be  employed. 

The  Department  of  Energy  is  addressing  a  different  area  of  health  and 
safety  in  its  regulatory  proposal  to  examine  radiation  protection  of  the  public 
and  the  environment.  This  regulation  will  set  forth  basic  requirements  for 
ensuring  radiation  protection  of  the  public  and  environment  in  connection 
with  DOE  nuclear  activities.  These  requirements  stem  from  the  Department's 
ongoing  effort  to  strengthen  the  protection  of  hqmth,  safety,  and  the  environ- 
ment from  the  nuclear  and  chemical  hazards  posed  by  these  DOE  activities. 
Major  elements  include  a  dose  limitation  system  for  the  protection  of  the 
public  and  reporting  and  monitoring  requirements. 

The  Department  of  Health  and  Human  Services'  Food  and  Drug  Administra- 
tion (FDA)  will  issue  a  rule  on  Food  Labeling  Requirements  for  Trans- 
Fatty  Acids.  This  rule  will  specify  how  trans-fatty  acids,  which  have  been 
shown  to  have  adverse  health  consequences,  should  be  labeled  on  food 
products. 

Enhancing  Environmental  Protection 

Environmental  protection  is  an  integral  consideration  in  U.S.  policies  con- 
cerning natural  resources,  human  health,  economic  growth,  energy,  transpor- 
tation, agriculture,  industry,  and  international  trade.  These  factors  are  simi- 
larly considered  in  establishing  environmental  policy.  The  Administration 
is  dedicated  to  enhancing  environmental  protection  through  smart  regula- 
tions, based  on  the  best  scientific  data  available. 

The  Environmental  Protection  Agency  (EPA)  is  considering  a  new  rulemaking 
to  reduce  the  particulate  matter  and  nitrogen  oxide  emissions  from  diesel- 
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powered  non-road  vehicles  and  equipment.  Non-road  engines  emit  significant 
amounts  of  fine  particles  and  nitrogen  oxide  emissions;  these  pollutants 
are  associated  with  a  variety  of  adverse  health  effects,  ranging  from  lost 
work  days  and  greater  numbers  of  hospital  admissions  to  premature  mortality. 
The  proposal  will  evaluate  not  only  new  emission  control  devices  that 
would  be  required  for  new  engines,  but  also  the  reductions  in  sulfur  levels 
that  are  likely  to  be  needed  to  enable  the  control  systems  to  operate  effec- 
tively. This  comprehensive  systems  approach  is  similar  to  that  taken  for 
the  heavy-duty  diesel  highway  rule  for  trucks  and  buses  that  takes  effect 
in  the  2006-2007  timeframe.  EPA  plans  to  publish  a  formal  proposal  for 
public  comments  early  next  year. 

EPA  vnU  also  propose  two  companion  rules  designed  to  protect  drinking 
water  against  the  risks  of  both  microbial  pathogens  and  the  disinfectants 
that  are  used  to  control  them.  The  rules  will  enJiance  existing  monitoring 
and  treatment  requirements  to  ensure  that  risks  from  disinfection  byproducts, 
which  have  been  linked  to  various  adverse  health  effects,  are  minimized, 
without  compromising  the  important  protection  they  provide  against  patho- 
gens. 
Ensuring  Homeland  Security 

After  the  shocking  terrorist  attacks  of  September  11,  2001,  the  American 
public  looked  to  the  Federal  Government  to  take  action  not  only  to  prevent 
future  security  threats  but  also  to  provide  relief  for  individuals  affected 
by  the  tragedies.  In  response,  the  Federal  Government  revisited  its  current 
practices  and  procedures  and  sought  solutions  to  address  these  concerns. 
Several  agencies,  including  the  Departments  of  Justice,  Transportation,  Labor, 
Health  and  Human  Services,  Conmierce,  the  Office  of  Persormel  Management, 
Small  Business  Administration,  and  the  Office  of  Management  and  B^get, 
issued  new  regulations. 

The  Administration  will  continue  to  pursue  regulatory  actions  necessary 
to  ensure  homeland  security.  The  Department  of  Transportation  proposes 
to  examine  limitations  on  the  issuance  of  commercial  drivers'  licenses  with 
a  hazardous  materials  endorsement.  This  rule  will  implement  section  1012 
of  the  USA  Patriot  Act.  It  would  prohibit  States  from  issuing  licenses  to 
operate  motor  vehicles  transporting  hazardous  materials  unles^  DOT  has 
determined  that  the  operator  does  not  pose  a  security  risk. 

The  Department  of  Justice's  Immigration  and  Naturalization  Service  (INS) 
will  pursue  rulemaking  related  to  manifest  requirements  under  section  231 
of  the  Act.  This  rule  will  implement  section  402  of  the  Enhanced  Border 
Security  and  Visa  Entry  Reform  Act  of  2002  (Pub.  L.  107-173),  which  requires 
the  submission  of  arrival  and  departure  manifests  electronically  in  advance 
of  an  aircraft  or  vessel's  arrival  in  or  departure  from  the  United  States. 
This  rule  also  proposes  to  requfre  manifest  data  on  certain  passengers  and 
voyages  previously  exempt  from  this  requfrement.  The  information  required 
in  this  rule  will  assist  in  the  efficient  inspection  of  passengers  and  crew 
members  and  is  necessary  for  the  effective  enforcement  of  the  immigration 
laws  as  part  of  the  larger  entry-exit  system. 

The  Food  and  Drug  Administration  in  the  Department  of  Health  and  Human 
Services  will  issue  four  rules  implementing  the  Bioterrorism  Act  of  2002. 
These  rules  include  one  that  will  authorize  FDA  to  ordei;  the  detention 
of  food  if  there  is  credible  evidence  that  it  will  create  a  threat  of  serious 
adverse  health  consequences  to  humans  or  animals.  Another  rule  will  require 
the  maintenance  of  records  to  allow  FDA  to  identify  the  previous  source 
and  subsequent  recipient  of  food  including  its  packaging.  FDA  will  use 
this  information  to  assess  credible  threats  to  human  or  animal  health. 
The  Administration  is  committed  to:  (1)  strengthening  economic  performance; 
(2)  reducing  barriers  to  the  growth  of  small  businesses:  (3)  improving  public 
health  and  safety;  (4)  enhancing  environmental  protection;  and  (5)  ensuring 
homeland  security.  Smarter  regulatory  policies,  created  through  public  par- 
ticipation, transparency,  and  cooperation  across  Federal  agencies,  seek  to 
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accomplish  these  five  national  objectives.  Each  of  the  following  department 
or  agency's  plans  is  a  reflection  of  these  objectives  and  provides  information 
of  regulatory  priorities  in  the  context  of  specific  programs  and  initiatives. 
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Department  of  Agriculture 

Sequence 
Number 

Title 

Regulation 

Identification 

Number 

Rulemaking  Stage 

1 

Livestock  Mandatory  Reporting  Program-Lamb  Amendment  (LS-01-08) 

0581-AB98 

Proposed  Rule 

2 

National  Dairy  Promotion  and  Research  Program  (DA-02-03) 

0581-AC16 

Proposed  Rule 

3 

Chronic  Wasting  Disease  in  Elk  and  Deer;  Interstate  Movement  Restrictions  and  Pay- 

ment of  Indemnity 

0579- AB35 

Proposed  Rule 

4 

Foot-and-Mouth  Disease;  Payment  of  Indemnity 

0579- AB34 

Final  Rule 

5 

Biological  Agents  and  Toxins 

0579-AB47 

Final  Rule 

6 

Multi-Family  Housing  (MFH) 

0575-AC13 

Proposed  Rule 

7 

Special  Supplemental  Nutrition  Program  for  Women,  Infants,  and  Children  (WIC):  Revi- 

sions in  the  WIC  Food  Packages 

0584-AC90 

Proposed  Rule 

8 

Food  Stamp  Program:  Simplification  and  State  Flexibility 

0584-AD22 

Proposed  Rule 

9 

FSP:  High  Perfomiance  Bonuses 

0584-AD29 

Proposed  Rule 

10 

FSP:  Eligibility  and  Certification  Provisions  of  the  Farm  Security  and  Rural  Investment 

Act  of  2002 

0584-AD30 

Proposed  Rule 

11 

FSP:  Quality  Control  Provisions  of  the  Farm  Security  and  Rural  Investment  Act  of  2002 

0584-AD31 

Proposed  Rule 

12 

FSP:  Employment  and  Trainmg  Program  Provisions  of  the  Farm  Security  and  Rural  In- 

vestment Act  of  2002 

0584-AD32 

Proposed  Rule 

13 

Child  and  Adult  Care  Food  Program:  Improving  Management  and  Program  Integrity 

0584-AC24 

Final  Rule 

14 

Perfomiance  Standards  for  Bacon 

0583-AC49 

Proposed  Rule 

15 

Egg  and  Egg  Products  Inspection  Regulations 

0583-AC58 

Proposed  Rule 

16 

Elimination  of  Chilling  Time  and  Temperature  Requirements  for  Ready-To-Cook  Poultry 

(Section  610  Review) 

0583-AC87 

Proposed  Rule 

17 

Emergency  Regulations  To  Prevent  Meat  Food  and  Meat  Products  That  May  Contain  the 

BSE  Agent  From  Entering  Commerce 

0583-AC88 

Proposed  Rule 

18 

Performance  Standards  for  Ready-To-Eat  Meat  and  Poultry  Products 

0583-AC46 

Final  Ruie 

19 

Meat  Produced  by  Advanced  Meat/Bone  Separation  Machinery  and  Recovery  Systems 

0583-AC51 

Final  Rule 

20 

Nutrition  Labeling  of  Ground  or  Chopped  Meat  and  Poultry  Products  and  Single-Ingre- 

dient Products 

0583-AC60 

Final  Rule 

Sequence 
Number 


21 


Sequence 
Number 


22 
23 
24 


Sequence 
Number 


25 

26 
27 

28 


Department  of  Defense 


Title 


Programmatic  Regulations  for  the  Comprehensive  Everglades  Restoration  Plan 


Regulation 

Identification 

Number 


0710-AA49 


Rulemaking  Stage 


Final  Rule 


Department  of  Education 


Title 


Reauthorization  of  the  Educational,  Research,  Development,  Dissemination,  and  Im- 
provement Act  of  1994  (Section  610  Review) 

Reauthorization  of  Title  1  of  the  Elementary  and  Secondary  Education  Act  of  1965  (Sec- 
tion 610  Review) 

Reauthorization  of  the  Individuals  With  Disabilities  Education  Act  (Section  610  Review) 


Regulation 

Identifk^ation 

Number 


1850-AA57 

1810-AA91 
1820-AB54 


Rulemaking  Stage 


Proposed  Rule 

Final  Rule 
Proposed  Rule 


Department  of  Energy 


Title 


Energy  Efficiency  Standards  for  Residential  Fumaces,  Boilers,  and  Mobile  Home  Fur- 
naces 

Energy  Efficiency  Standards  for  Electric  Distribution  Transformers 

Energy  Efficiency  Standards  for  Commercial  Central  Air  Conditioning  Units  and  Heat 
Pumps  Rated  65-240  kBtus/Hr 

Radiation  Protection  of  the  Public  and  the  Environment 


Regulatk)n 

Identification 

Number 


1904-AA78 
1904-AB08 

1904-AB09 
1901-AA38 


Rulemaking  Stage 


Prerule 
Prerule 

Prerule 
Final  Riile 


Federal  Register / Vol.  67.  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74065 


74064  Federal  Register / Vol.  67.  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan 


Sequence 
Number 


29 
30 

31 
32 

33 
34 

35 
36 
37 

38 
39 
40 

41 
42 

43 


44 
45 

46 
47 
48 
49 

50 
51 
52 

53 

54 

55 
56 
57 
58 

59 
60 

61 

62 

63 

64 


65 
66 


Department  of  Health  and  Human  Services 


Title 


Control  of  Communicabie  Diseases 
Possession,  Use.  and  Transfer  of  Select  Agents 
Safety  Reporting  Requirenwnts  for  Human  Drug  and  Bioiogical  Products 
Current  Good  Manufacturing  Practice  in  Manufacturing,  Packing,  or  Holding  Dietary  In- 
gredients and  Dietary  Supplements 

Control  of  Salmonella  Enteritidis  in  Shell  Eggs  During  Production  and  Retail 
Exception  From  General  Requirements  for  Informed  Consent,  Request  for  Comnwnts 

and  Information 

Bar  Code  Label  Requirements  for  Human  Drug  Products 
Administrative  Detention 
Establishment  and  Maintenance  of  Records  to  Identify  Immediate  Previous  Source  and 

Immediate  Subsequent  Recipient  of  Foods 
Registration  of  Food  and  Animal  Feed  Facilities 

Establishment  of  Prior  Notification  Requirement  for  All  Imported  Food  Shipments 
Applications  for  FDA  Approval  to  Marttet  a  New  Drug;  Patent  Listing  Requirements  and 

Application  of  30-Month  Stays  on  Approval  of  Abbreviated  New  Dmg  Applications 
Labeling  for  Human  Prescription  Drugs:  Revised  Format 
Food  Labeling:  Trans  Fatty  Acids  in  Nutrition  Labeling.  Nutrient  Content  Claims,  and 

Health  Claims 
CGMPs  for  Blood  and  Blood  Components:  Notification  of  Consignees  and  Transfusion 

Recipients  Receiving  Blood  and  Blood  Components  at  Increased  Risk  of  Transmitting 

HCV  (Lookback) 

Toll-Free  Number  for  Reporting  Adverse  Events  on  Labeling  for  Human  Drugs 
End  Stage  Renal  Disease  (ESRD)  Conditions  for  Coverage  (CMS-3818-P)  (Section  610 

Review) 

National  Standard  for  Identifiers  of  Health  Plans  (CMS-6017-P) 
Health  Insurance  Refomri:  Claims  Attachments  Standards  (CMS-0050-P) 
Organ  Procurement  Organizatkxi  Conditksns  for  Coverage  (CMS-3064-P) 
Use  of  Restraint  and  Seclusion  in  Medk:are  and  Medicaid  Participating  Facilities  that 

Provide  Inpatient  or  Residential  Care  (CMS-2130-P) 
Prospective  Payment  System  for  Psychiatnc  Hospitals  (CMS-1213-P) 
Revjskxis  to  the  Medkare  Appeals  Process  (CMS-4004-P) 

Prospective  Payment  System  and  ConsolkJated  Billing  for  Skilled  Nursing  Facilities-Up- 
date for  FY  2004  (CMS-1469-P) 
Changes  to  the  Hospital  Outpatient  Prospective  Payment  System  and  Calendar  Year 

2004  Payment  Rates  (CMS- 1 471 -P) 
Reviskjns  to  Payment  Polrcies  Under  the  Physician  Fee  Schedule  for  Calendar  Year 

2004  (CMS-1476-P) 

Reviskjns  to  Average  Wholesale  Pnce  Methodology  (CMS-1229-P) 
Electronk:  Medicare  Claims  Submisskjn  (CMS-0008-P) 

Revision  of  Medicare/Medrcaid  Hospital  Conditk)ns  of  Participation  (CMS-3745-F) 
Health  Insurance  Relonn:  Standard  Unk^ue  Health  Care  Provider  Identifier  (CMS-0045- 

F) 

Security  Standards  (CMS-0049-F) 
Hospital  Conditions  of  Participation:  Ouality  Assessment  and  Pertomiance  Improvements 

(QAPI)  (CMS-3050-F) 
Fteview  of  National  Coverage  Determinatrens  and  Local  Coverage  Determinations  (CMS- 

3063-F) 
Health  Insurance  Reform;  Modifrcafions  to  Standards  for  Electronk:  Transactions  (CMS- 

0003-F) 
Changes  to  the  Hospital  Inpatient  Prospective  Payment  System  and  FY  2004  Rates 

(CMS-1470-N) 
Applicatk>n  of  Emergericy  Medk»l  and  Treatment  Act  (EMTALA)  (CMS-1063-F) 


Regulatkm 

ldentificatk>n 

Numtier 


0920- AA03 
0920- AA08 
0910-AA97 

0910-AB88 
0910-AC14 

0910-AC25 
0910-AC26 
0910-AC38 

0910-AC39 
09lb-AC40 
0910-AC41 

0910-AC48 
0910-AA94 

0910-AB66 


0910-AB76 
0910-AC35 

0938-AG82 
0938-AH87 
0938-AK62 
0938-AK81 

0938-AL26 
0938-AL50 
0938-AL67 

0938-AL90 

0938-AL91 

0938-AL96 
0938-AM12 
0938-AM22 
0938-AG79 

0938-AH99 
0938-AI57 

0938-AK40 

0938-AK60 

0938-AK64 

0938-AL89 
0938- AM34 


Rulemaking  Stage 


Department  of  Housing  and  Urban  Development 


Proposed  Rule 

Final  Rule 
Proposed  Rule 

Proposed  Rule 
Proposed  Rule 

Proposed  Rule 
Proposed  Rule 
Proposed  Rule 

Proposed  Rule 
Proposed  Rule 
Proposed  Rule 

Proposed  Rule 
Final  Rule 

Final  Rule 


Final  Rule 
Final  Rule 

Proposed  Rule 
Proposed  Rule 
Proposed  Rule 
Proposed  Rule 

Proposed  Rule 
Proposed  Rule 
Proposed  Rule 

Proposed  Rule 

Proposed  Rule 

Proposed  Rule 

Proposed  Rule 

Proposed  Rule 

Final  Rule 

Final  Rule 
Final  Rule 

Final  Rule 

Final  Rule 

Final  Rule 

Final  Rule 
Final  Rule 


PartKipaton  in  HUD  Progrants  by  Faith-Based  Organizatk)ns;  Provkling  for  Equal  Treat- 
ment for  All  HUD  Program  PartKipants  (FR-4782) 
The  Secretary  of  HUD's  Regulatk>n  of  Fannie  Mae  and  Freddie  Mac  (FR-4790) 


2501-AC89 
2501-AC92 


Proposed  Rule 
Proposed  Rule 
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Department  of  Housing  and  Urban^evelopment  (Continued) 


Sequence 
Number 

Title 

Regulation 

Identification 

Number 

Rulemaking  Stage 

67 

Disposition  of  HUD-Owned  Single  Family  Assets  in  Asset  Control  Areas  (FR-4471) 

2502-AH40 

Proposed  Rule 

68 

FHA  Appraiser  Watch  Initiative  (FR-4744) 

2502-AH81 

Proposed  Rule 

69 

Appraiser  Oualifkations  for  Placement  on  FHA  Single  .Family  Appraiser  Roster  (FR- 

4620) 

2502-AH59 

Final  Rule 

.   70 

RESPA-lmproving  the  Process  for  Obtaining  Mortgages  (FR-4727) 

2502-AH85 

Final  Rule 

71 

Project-Based  Voucher  Program  (FR-4636) 

2577-AC25 

Proposed  Rule 

72 

Changes  to  the  Publk:  Housing  Assessment  System  (PHAS)(FR-4707) 

2577-AC32 

Proposed  Rule 

73 

Streamlining  and  Deregulation  of  Public  Housing  Agency  Plans  (FR-4788) 

2577-AC40 

Proposed  Rule 

74 

Deregulation  for  Small  Public  Housing  Agencies  (FR-4753) 

2577-AC34 

Final  R'jie 

Department  of  the  Interior 

Sequence 
Number 

Title 

Regulatk>n 

Identification 

Number 

Rulemaking  Stage 

75 

76 

77 

Snowmobile  Regulations;  Yellowstone  and  Grand  Teton  National  Parks  and  John  D. 
Rockefeller  Memorial  Partway 

Relief  or  Reduction  in  Royalty  Rates  --  Deep  Gas  Provisions 
Valuation  of  Oil  from  Indian  Leases 

1024-AD09 
1010-AD01 
1010-ADOO 

Final  Rule 

Proposed  Rule 

Final  Rule 

Department  of  Justice 

Sequence 
Number 

Title 

Regulation 

Identification 

Number 

Rulemaking  Stage 

78 

79 

80 
81 

Nondiscrimination  on  the  Basis  of  Disability  in  Public  Accommodations  and  Commercial 

Facilities  (Section  610  Review) 
Nondiscrimination  on  the  Basis  of  Disability  in  State  and  Local  Government  Services 

(Section  610  Review) 

Canier  Arrival  and  Departure  Electronic  Manifest  Requirements 
Revision  of  the  Regulations  Conceming  F,  J.  and  M  Nonimmigrant  Classifications 

1190-AA44 

1190-AA46 
1115-AG57 
1115-AG55 

Proposed  Rule 

Proposed  Rule 

Proposed  Rule 

Final  Rule 

Department  of  Labor 


Regulatk>n 

Sequence 
Number 

Title 

Identification 
Number 

Rulemaking  Stage 

82 

Defining  and  Delimiting  the  Temi  "Any  Employee  Employed  in  a  Bona  Fide  Executive. 

Administrative,  or  Professional  Capacity"  (ESA/W-H) 

1215-AA14 

Proposed  Rule 

83 

Family  and  Medical  Leave  Act  of  1 993 

1215-AB35 

Proposed  Rule 

84 

Child  Labor  Regulations,  Orders,  and  Statements  of  Interpretation  (ESA/W-H) 

1215-AA09 

Final  Rule 

85 

Senior  Community  Service  Employment  Program 

1205-AB28 

Proposed  Rule 

86 

Trade  Adjustment  Assistance  for  Workers 

12d5-AB32 

Proposed  Rule 

87 

Lat>or  Certification  Process  for  the  Permanent  Employment  of  Aliens  in  the  United  States 

1205-AA66 

Final  Rule 

88 

Rulemaking  Relating  to  Notice  Requirements  for  Continuation  of  Health  Care  Coverage 

1210-AA60 

Proposed  Rule 

89 

Regulations  Implementing  the  Health  Care  Access,  Portability,  and  Renewability  Provi- 

sions of  the  Health  Insurance  Portability  and  Accountability  Act  of  1996 

1210-AA54 

Final  Rule 

90 

Prohibiting  Discrimination  Against  Participants  and  Beneficiaries  Based  on  Health  Status 

1210-AA77 

Final  Rule 

91 

Blackout  Notice  Regulation 

1210-AA90 

Final  Rule 

92 

Blackout  Notice  Civil  Penalty 

1210-AA91 

Final  Rule 

93 

Diesel  Particulate  Matter  Exposure  of  Underground  Metal  and  Nonmetal  Miners 

1219-AB29 

Prerule 

94 

Verification  of  Underground  Coal  Mine  Operators'  Dust  Control  Plans  and  Compliance 

Sampling  for  Respirable  Dust 

1219-AB14 

Proposed  Rule 

95 

Determination  of  Concentration  of  Respirable  Coal  Mine  Dust 

1219-AB18 

Proposed  Rule 

96 

Asbestos  Exposure  Limit 

1219-AB24 

Proposed  Rule 

97 

Assigned  Protection  Factors:  Amendments  to  the  Final  Rule  on  Respiratory  Protection 

1218-AA05 

Proposed  Rule 

98 

Fire  Protection  in  Shipyard  Employment  (Part  1915,  Subpart  P)  (Shipyards:  Fire  Safety) 

1218-AB51 

Proposed  Rule 

99           , 

Occupational  Exposure  to  Crystalline  Silica 

1218-AB70 

Proposed  Rule 

100 

Standards  Improvement  (Miscellaneous  Changes)  for  General  Industry,  Marine  Termi- 

nals, and  Constnjction  Standards  (Phase  II) 

1218-AB81 

Proposed  Rule 
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Sequence 
Number 


101 


Sequence 
Number 


102 
103 

104 

105 

106 
107 

106 

109 
110 

111 


SequefKe 
Number 


112 

113 


Sequence 
Number 


114 


115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 


Department  of  Labor  (Continued) 


TiMe 


Update  and  Revision  of  the  Exit  Routes  Standard 


Regulation 

Identification 

Number 


1218-AB82 


Rulemaking  Stage 


Final  Rule 


Department  of  Transportation 


TWe 


Computer  Reservations  System  Regulations  Comprehensive  Review 

Salvage  and  Marine  FirefJghting  Requirements;  Vessel  Response  Plans  for  Oil  (USCG- 
1998-3417) 

Flight  Crewmember  Duty  Period  Limitations,  Flight  Time  Limitations,  and  Rest  Require- 
ments 

Improved  Flammabtlity  Standards  for  Thermal/Acoustic  Insulation  Materials  Used  in 
Transport  Category  Airplanes 

Certification  of  Airports 

Hours  of  Service  of  Drivers;  Driver  Rest  and  Sleep  for  Safe  Operations  (Rulemaking 
Ftosultirtg  From  a  Section  610  Review) 

Limitations  on  Issuance  of  Commercial  Driver's  License  With  Hazardous  Materials  En- 
dorsement 

Frontal  Offset  Protection 

Standards  tor  Devekjpment  and  Use  of  Processor-Based  Signal  and  Train  Control  Sys- 
tems 

Pipeline  Safety  Pipeline  Integrity  Management  in  High-Consequence  Areas  (Gas  Trans- 
missKin  Pipeline  Operators) 


Regulatk)n 

Identification 

Number 


2105-AC65 

2115-AF60 

2120-AF63 

2120-AG91 
2120-AG96 

2126-AA23 

2126-AA70 
2127-AH73 

2130-AA94 

2137-AD54 


Rulemaking  Stage 


Proposed  Rule 

Final  Rule 

Proposed  Rule 

Final  Rule 
Final  Rule 

Final  Rule 

Final  Rule 
Proposed  Rule 

Final  Rule 

Proposed  Ruie 


Department  of  the  Treasury 


TMe 


Revision  of  Brewery  Regulations  and  Issuance  of  Regulatkxis  for  Tavems  on  Brewery 

Premises  (Brewpubs) 
Commerce  in  Exptosives  (Including  Exptosives  in  the  Fireworks  Industry)  (Rulemaking 

Resulting  From  a  Section  610  Review) 


Regulation 

ldentifk:atk}n 

Number 


1512-AB37 
1512-AB48 


Rulemaking  Stage 


Proposed  Rule 
Proposed  Rule 


Department  of  Veterans  Affairs 


Tme 


Payment  or  Reimtxjrsement  for  EmergerKy  Treatment  Furnished  at  NorvVA  Facilities 


Regulation 

ldentifk:atk}n 

Numt>er 


2900-AK08 


Rulemaking  Stage 


Final  Rule 


Environmental  Protection  Agency 


(>estickJes;  Emergency  Exemption  Process  Revisions 

Endocrine  Disruptor  Screening  Program;  Priority  Setting  Criteria 

Sustainable  Futures;  Voluntary  Pitot  Project  Under  the  TSCA  New  Chemkal  Program 

Clean  Water  Act  Definition  of  Waters  of  the  United  States 

NESHAP:  Plywood  and  Composite  Wood  Products 

NESHAP:  Reciprocating  Internal  Comtxjstion  Engine 

NESHAP:  Industrial.  Commercial,  and  Institutional  Boilers  and  Process  Heaters 

NESHAP  Surface  Coating  of  Automobiies  and  Light-Duty  Trucks 

Transportation  Conformity  Amendments:  Response  to  March  2,  1999,  Court  Deciskxi 

Control  of  Emissions  from  Spark  Ignitkxi  Marine  Vessels  and  Highway  Motorcycles 

tmplementatkxi  Rule  for  8-hour  Ozone  NAAOS 


Regulatk>n 

ldentifk:atk>n 

Numt>er 


2070-AD36 
2070-AD59 
2070- AD60 
2040-AB74 
2060-AG52 
2e60-AG63 
2060-AG69 
2060-AG99 
2060- AI56 
2060- AJ90 
2060-AJ99 


Rulemaking  Stage 


Prerule 

Prerule 

Prerule 

Prerule 
Proposed  Rule 
Proposed  Rule 
Proposed  Rule 
Proposed  Rule 
Proposed  Rule 
Proposed  Rule 
Proposed  Rule 
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Environmental  Protection  Agency  (Continued) 

Sequence 
Number 

Title 

Regulatkxi 

IdentifKatkm 

Number 

Rulemaking  Stage 

126 

Control  of  Emisskxis  of  Air  Pollutkxi  from  Nonroad  Diesel  Engines  and  Fuel 

2060-AK27 

Proposed  Rule 

127 

Preventkxi  of  Significant  Deterioratkxi  (PSD)  and  Nonattainment  New  Source  Review 

(NSR):  Routine  Maintenance,  Repair,  and  Replacement 

2060-AK28 

Proposed  Rule 

128 

Endocrine  Disrupter  Screening  Program;  Implementing  the  Screening  and  Testing  Phase 

2070-AD61 

Proposed  Rule 

129 

Modifk:ations  to  RCRA  Rules  Associated  With  Solvent-Contaminated  Shop  Towels  and 

Wipes 

2050-AE51 

Proposed  Rule 

130 

Reviskxi  of  Wastewater  Treatment  Exemptions  for  Hazardous  Waste  Mixtures 

2050-AE84 

Proposed  Rule 

131 

Increase  Metals  Reclamation  from  F006  Waste  Streams 

2050- AE97 

Proposed  Rule 

132 

Revisnns  to  the  Definition  of  Solid  Waste 

2050-AE98 

Proposed  Rule 

133 

NPDES  Pennit  Requiren)ents  for  Municipal  Sanitary  and  Combined  Sewer  Collection 
Systems,  Munkapal  Satellite  Collectkw  Systems,  Sanitary  Sewer  Overftows,  and  Peak 

Excess  Fk>w  Treatment  Facilities 

2040-AD02 

Proposed  Rule 

134 

Natk>nal  Primary  Drinking  Water  Regulatk>ns:  Long-Term  2  Enhanced  Surface  Water 

Treatment  Rule 

2040-AD37 

Proposed  Rule 

135 

NatkKial  Primary  Drinking  Water  Regulations:  Stage  2  Disinfection  Byproducts  Rule 

2040-AD38 

Proposed  Rule 

136 

Minimizing  Adverse  Environmental  Impact  from  Cooling  Water  Intake  Stnjctures  at  Exist- 

ing Facilities  Under  Section  316(b)  of  the  Clean  Water  Act,  Phase  3 

2040-AD70 

Proposed  Rule 

137 

Watershed  Rule:  Total  Maximum  Daily  Load  (TMDL)  Program  Revisions 

2040-AD82 

Proposed  Rule 

138 

Withdrawal  of  Total  Maximum  Daily  Load  (TMDL)  Program  Revisions 

2040-AD84 

Proposed  Rule 

138 

Ovennew  of  Rulemakings  for  the  Purpose  of  Reducing  Interstate  Ozone  Transport 

2060-AJ20 

Final  Rule 

140 

Control  of  Emissions  of  Air  Pollution  From  New  Marine  Compression-Ignition  Engines  At 

or  Above  30  Liters  per  Cylinder 

2060-AJ98 

Final  Rule 

141 

Management  of  Cement  Kiln  Dust  (CKD) 

2050-AE34 

Final  Rule 

142 

Standardized  Permit  for  RCRA  Hazardous  Waste  Management  Facilities 

2050-AE44 

Final  Rule 

143 

Offk»  of  Solkl  Waste  Burden  Reductkm  Project 

2050-AE50 

Final  Rule 

144 

Natkwal  Primary  Drinking  Water  Regulatrons:  Groundwater  Rule 

2040-AA97 

Final  Rule 

145 

Effluent  Guidelines  and  Standards  for  the  Metal  Products  and  Machinery  Category, 

Phases  1  and  2 

2040-AB79 

Final  Rule 

146 

National  Pollutant  Discharge  Elimination  System  Permit  Regulatkjn  and  Effluent  GukJe- 

lines  and  Standards  lor  Concentrated  Animal  Feeding  Operations  (CAFOs) 

2040- AD19 

Final  Rule 

147 

Minimizing  Adverse  Environnwntal  Impact  From  Cooling  Water  Intake  Structures  at  Ex- 

isting Facilities  Under  Section  316(b)  of  the  Clean  Wat  r  Act,  Phase  2 

2040- AD62 

Fmal  Rule 

148 

Cross-Media  Electronic  Reporting  (ER)  and  Recordkeeping  Rule 

2025-AA07 

Final  Rule 

Sequence 
Number 


149 


Sequence 
Number 


150 


Sequence 
Number 


151 


Equal  Employment  Opportunity  Commission 


Title 


Coordinatkxi  of  Retiree  Health  Benefits  With  Medk»re  and  State  Health  Benefits 


Regulatkxi 

ldentifk:atk>n 

Number 


3046-AA72 


Rulemaking  Stage 


Proposed  Rule 


National  Archives  and  Records  Administration 


Title 


Federal  Records  Management 


Regulatkm 

ldentificatk)n 

Number 


3095-AB16 


Rulemaking  Stage 


Prerule 


Pension  Benefit  Guaranty  Corporation 


Title 


Alkjcation  of  Assets  in  Single-Emptoyer  Plans;  Valuatkxi  of  Benefits  and  Assets 


Regulatkxi 

Identifwatkxi 

Number 


1212-AA55 


Rulemaking  Stage 


Proposed  Rule 
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Sequence 
Number 


152 
153 
154 


Sequence 
Number 


155 

156 


Sequence 
Number 


157 

158 

159 

160 
161 
162 

163 

164 
165 
166 


Sequence 
Number 


167 
168 


Railroad  Retirement  Board 


TWe 


Application  for  Annuity  or  Lump  Sum 

Account  Bertefits  Ratio 

Requests  for  Reconsideration  and  Appeals  Within  the  Board 


Regulation 

Identification 

Number 


3220-AB55 
3220- AB56 
3220-AB03 


Rulemaking  Stage 


Proposed  Rule 

Proposed  Rule 

Final  Rule 


Small  Business  Administration 


Title 


SmaH  Business  Lending  Companies  Regulations 
HUBZone  Empowerment  Contracting  Program 


Regulation 

Identification 

Number 


3245-AE14 
3245-AE66 


Rulemaking  Stage 


Proposed  Rule 
Final  Rule 


Social  Security  Administration 


Title 


Federal  Salary  Offset  (WithhoWing  a  Portion  of  a  Federal  Emptoyee's  Salary  To  Collect 
a  Delinquent  Debt  Owed  to  the  Social  Security  Administration)  (721 P) 

Administrative  Wage  Garnishment  (To  Repay  a  Debt  Owed  to  the  Social  Security  Admin- 
istratk)n)  (724P) 

Evklence  Requirement  (or  Assignment  of  Social  Security  Administratk>n  Numbers  (SSNs) 
and  Assignment  of  SSNs  for  Nonwork  Purposes  (751 P) 

Claimant  Identification  Pilot  Projects  (937P) 

Representative  Payment  Under  Titles  II,  VIII,  and  XVI  of  the  Social  Security  Act  (949P) 

Removal  of  Ctothing  from  the  DefinitkMis  of  Income  and  In-Kind  Support  and  Mainte- 
nance, Exclusions  of  One  Automobile  and  Household  Goods  and  Personal  Effects 
Under  SSI  from  Resources  (950P) 

OASDI  and  SSI;  Administrative  Review  Process;  Video  Teleconferencing  Appearances 
Before  Administrative  Law  Judges  of  the  Social  Secunty  Administration  (737F) 

Revised  Medical  Criteria  for  Evaluating  Impairmients  of  the  Digestive  System  (800F) 

Access  to  Information  HekJ  by  Financial  Institutions  (81 5F) 

New  Disability  Claims  Process-Roles  of  State  Agency  (81 6F) 


Regulatton 

ldentifk:ation 

Number 


0960-AE89 

0960-AE92 

0960-AF05 
0960-AF79 
0960-AF83 

0g60-AF84 

0960-AE97 
0960-AF28 
0960-AF43 
0960-AF44 


Rulemaking  Stage 


Proposed  Rule 

Proposed  Rule 

Proposed  Rule 
Proposed  Rule 
Proposed  Rule 

Proposed  Rule 

Final  Rule 
Final  Rule 
Final  Rule 
Final  Rule 


National  Indian  Gaming  Commission 


Title 


Freedom  of  Information  Act  Procedures  (Amendments) 
Debt  CollectkHi 


Regulation 

Identificatkxi 

Number 


3141-AA21 
3141-AA25 


Rulemaking  Stage 


Proposed  Rule 
Final  Rule 


74070  Federal  Register /Vol.  67.  No.  236 /Monday.  December  9.  2002 /The  Regulatory  Plan 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74069 


DEPARTMENT  OF  AGRICULTURE 
(USDA) 

Statement  of  Regulatory  Priorities 

The  Department  of  Agricultiire  will 
implement  the  recently  enacted  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Farm  Bill)  through  the 
promulgation  of  regulations  to  ensure 
the  viabiUty  of  the  Nation's  domestic 
farm  economy  and  promote  and 
maintain  the  world's  safest,  most 
abundant,  and  most  affordable  food 
supply.  USDA  is  also  actively  engaged 
in  the  Nation's  homeland  seciuity  and 
will  promulgate  regulations  that  protect 
the  food  supply  from  all  sources  of 
potential  ttueats. 

Farm  Bill  implementation  will  be  a 
high  priority  in  2003  as  new  regulations 
are  issued  and  farmers,  ranchers,  and 
other  USDA  customers  participate  in 
new  and  existing  Federal  farm  programs 
over  the  next  6  years  through  direct 
payments,  counter-cycUcal  payments, 
and  marketing  loans.  While  the  Farm 
Bill  and  other  futiue  legislative 
initiatives  are  implemented,  the 
Department  is  working  to  reduce  the 
regulatory  burden  on  program 
participants  through  focusing  as  much 
as  possible  on  outcome-based  regiUation 
through  implementing  more  efficient 
and  simplified  information  collections 
and  the  continued  migration  to  efficient 
electronic  services  and  capabilities. 

•  USDA  will  develop  new  regulations 
and  review  existing  ones  that  address 
the  potential  threats  posed  by 
domestic  outbreaks  of  exotic  animal 
diseases  such  as  Foot-and-Mouth 
Disease  (FMD)  and  Bovine 
Spongiform  Encephalopathy  (BSE). 

•  In  the  area  of  food  safety,  the 
Department  will  continue  to  refine 
existing  regulations  to  assist  industry 
in  implementing  a  consistent,  science- 
based  process  control  system  that 
yields  the  best  outcomes.  Further, 
USDA  is  developing  new  regulations 
that  address  emerging  and  exotic 
threats  to  the  safety  of  the  Nation's 
meat,  poultry,  and  egg  products 
supply. 

•  The  Department  is  also  improving 
regulations  that  serve  nual 
communities.  Reguladons  are  being 
streamlined  and  simplified  so  that 
they  will  be  more  customer  friendly, 
while  providing  for  more  efficient  and 
effective  program  management. 

•  Nutrition  programs  are  tieing 
improved  to  strengthen  dietary 
quality  for  children  and  low-income 
participants,  while  also  improving  the 


efficiency  and  integrity  of  program 
operations. 

Reducing  Paperwork  Borden  on 
Farmers 

The  Department  has  made  substantial 
progress  in  implementing  the  goal  of  the 
Paperwork  Reduction  Act  of  1995  to 
reduce  the  burden  of  information 
collection  on  the  public.  The 
Government  Paperwork  Elimination  Act 
(GPEA)  is  leading  all  agencies  in  the 
Department  to  evaluate  how  they 
conduct  business  and  migrate  toward 
electronically  oriented  methods.  The 
Farm  Service  Agency,  Natiual  Resources 
Conservation  Service,  Riual 
Development,  and  Risk  Management 
Agency  are  also  working  to  implement 
the  Freedom  to  E-File  Act.  Freedom  to 
E-File  directs  the  agencies,  to  the 
maximum  extent  practicable,  to  modify 
forms  into  user-friendly  formats  with 
user  instructions  and  permits  those 
forms  to  be  downloaded  and  submitted 
via  facsimile,  mail,  or  similar  means.  As 
a  resiUt,  producers  should  have  the 
capabiUty  to  electronically  file  forms 
and  all  other  documentation  if  they  so 
desire.  Underlying  these  efforts  will  be 
analyses  to  identify  and  eliminate 
redundant  data  collections  and 
streamline  collection  instructions.  The 
end  result  of  implementing  both  of  these 
pieces  of  legislation  will  be  better 
service  to  oiu  customers  so  that  they  can 
choose  when  and  where  to  conduct 
business  with  USDA. 

The  Role  of  Regulations 

The  programs  of  the  Department  are 
diverse  and  far  reaching,  as  are  the 
regulations  that  attend  their  deUvery. 
Regulations  codify  how  the  Department 
will  conduct  its  business,  including  the 
specifics  of  access  to,  and  eligibility  for, 
USDA  programs.  Regulations  also 
specify  the  responsibilities  of  State  and 
local  governments,  private  industry, 
businesses,  and  individuals  that  are 
necessary  to  comply  with  their 
provisions. 

The  diversity  in  purpose  and  outreach 
of  our  programs  contributes 
significantly  to  the  USDA  being  near  the 
top  of  the  list  of  departments  that 
produce  the  largest  number  of 
regulations  annually.  These  regulations 
range  from  nutrition  standards  for  the 
school  lunch  program,  to  natiual 
resource  and  environmental  measiues 
governing  national  forest  usage  and  soil 
conservation,  to  regulations  protecting 
American  agribusiness  (the  largest 
dollar  value  contributor  to  exports)  bom 
the  ravages  of  domestic  or  foreign  plant 
or  animal  pestilence,  and  they  extend 
from  farm  to  supermarket  to  ensure  the 


safety,  quality,  and  availability  of  the 
Nation's  food  supply. 

Many  regulations  function  in  a 
dynamic  environment,  which  requires 
their  periodic  modification.  The  factors 
determining  various  entitlement, 
eUgibihty,  and  administrative  criteria 
often  change  from  year  to  year. 
Therefore,  many  significant  regulations 
must  be  revised  annually  to  reflect 
changes  in  economic  and  market 
benchmarks. 

Almost  all  legislation  that  affects 
departmental  programs  has 
accompanying  regulatory  needs,  often 
with  a  significant  impact.  The  Farm 
Security  and  Rural  Investment  Act  of 
2002,  Public  Law  107-171,  has  had 
considerable  regulatory  consequences. 
This  key  legislation  affects  most 
agencies  of  USDA  and  resulted  in  the 
addition  of  new  programs,  the  deletion 
of  others,  and  modification  to  still 
others.  In  addition,  the  Agricultural  Risk 
Protection  Act  of  2000,  Public  Law  106- 
224,  provides  further  assurances  that 
agricultural  programs  will  continue  to 
achieve  long-term  improvements, 
particularly  in  reforms  to  the  crop 
insurance  programs.  This  legislation 
also  provides  for  improvements  in 
market  loss  and  conservation  assistance, 
crop  and  livestock  disease  pest 
protection,  marketing  program 
enhancements,  child  nutrition  program 
measures,  pollution  control,  and 
research  and  development  for  biomass. 

Major  Regulatory  Priorities 

Seven  agencies  are  represented  in  this 
regulatory  plan  as  well  as  the  Rural 
Development  mission  area.  They 
include  the  Farm  Service  Agency,  the 
Food  and  Nutrition  Service,  the  Food 
Safety  and  Inspection  Service,  the 
Animal  and  Plant  Health  Inspection 
Service,  the  Agricultural  Marketing 
Service,  the  Natural  Resources 
Conservation  Service,  and  the  Rural 
Housing  Service.  This  document 
represents  summary  information  on 
prospective  significant  regulations  as 
called  for  in  Executive  Order  12866.  A 
brief  comment  on  each  of  the  seven 
agencies  and  Rural  Development 
appears  below,  which  summarizes  the 
Agency  mission  and  its  key  regidatory 
priorities.  The  Agency  summaries  are 
followed  by  the  regulatory  plan  entries. 

Farm  Service  Agency 

Mission:  The  Farm  Service  Ageocy's 
(FSA)  mission  is  to  stabilize  farm 
income;  to  assist  owners  and  operators 
of  farms  and  ranches  to  conserve  and 
enhance  soil,  water,  and  related  nattual 
resources;  to  provide  credit  to  new  or 
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existing  fanners  and  ranchers  who  are 
temporarily  unable  to  obtain  credit  from 
commerciJil  sources;  and  to  help  fann 
operations  recover  from  the  effects  of 
disaster,  as  prescribed  by  various 
statutes. 

Priorities:  FSA's  priority  for  2003  will 
be  to  fully  implement  the  new  Farm 
Bill,  the  Farm  Security  and  Rural 
Investment  Act  of  2002.  The  2002  Farm 
Bill,  which  was  enacted  on  May  13. 
2002.  governs  Federal  farm  programs  for 
the  next  6  years.  Among  its  major 
provisions  is  to  provide  income  support 
for  wheat,  feed  grains,  upland  cotton, 
rice,  and  oilseeds  through  three 
programs:  Direct  payments,  coimter- 
cyclical  payments,  and  marketing  loans. 
Support  for  peanuts  is  changed  from  a 
price  support  program  with  marketing 
quotas  to  a  program  with  marketing 
loans,  counter-cyclical  payments,  direct 
payments,  and  a  quota  buyout.  These 
are  entirely  new  programs  that  require 
complete  revision  of  the  existing 
program  regulations.  FSA  will  develop 
and  issue  the  regulations  and  make 
program  funds  available  to  eligible 
clientele  in  as  timely  a  maimer  as 
possible.  As  these  and  future  changes 
required  by  Administration  initiatives 
and  new  legislation  are  made,  the 
Agency's  focus  will  be  to  implement  the 
changes  in  such  a  way  as  to  provide 
benefits  while  minimizing  program 
complexity  and  regulatory  burden  for 
program  participants.  Opportunities 
will  be  taken  to  clarify,  simplify,  and 
reduce  confusion  whenever  possible. 
However,  the  Agency's  ability  to 
promote  new  policy  initiatives  when 
implementing  these  regulations  is 
limited,  due  to  the  need  to  adhere  to 
legislative  intent.  Therefore,  due  to  their 
economic  magnitude,  they  are  noted 
here  to  acknowledge  their  significance 
in  the  overall  USDA  regulatory  plan  but 
are  not  further  listed  in  the  body  of  the 
plan  that  appears  below. 

The  2002  Farm  Bill  exempts  most  of 
the  new  programs  from  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995.  However.  FSA  is 
still  committed  to  the  Act's  goal  of 
reducing  the  information  collection 
burden  on  the  public.  New  information 
collections  are  being  designed  to 
minimize  our  customers'  time  and  cost 
to  participate  in  the  programs,  while 
maintciining  program  integrity.  In 
addition.  FSA  is  streamlining  its 
existing  farm  loan-making  and  servicing 
regulations  and  reducing  the 
information  collection  burden 
associated  with  the  programs.  FSA 
plans  to  reduce  the  number  of  CFR  parts 
containing  its  farm  loan  program 


regulations  by  approximately  70 
percent.  FSA  also  hopes  to  achieve  a 
significant  reduction  in  the  total  number 
of  CFR  pages  by  removing 
administrative  provisions  and  internal 
policy  and  eliminating  duplicative 
material.  Furthermore.  FSA  intends  to 
improve  the  clarity  of  the  farm  loan 
program  regulations  by  following  the 
guidelines  established  in  the  Plain 
Language  in  Government  Writing 
Initiative. 

As  part  of  this  project,  all  farm  loan 
program  regulations  and  internal 
Agency  directives  will  be  completely 
rewritten. 

FSA  has  completed  the  streamlining 
of  the  Guaranteed  Loan  Program,  the 
Indian  Tribal  Land  Acquisition  Loan 
Program,  the  Emergency  Loan  Program, 
and  portions  of  the  Direct  Loan 
Program.  The  balance  of  the  Direct  Loan 
Program  will  be  published  in  two 
separate  rulemaking  packages.  Two 
proposed  rules,  one  streamlining  the 
loan-making  process  for  farm  ownership 
and  operating  loans  and  servicing  of 
direct  loans  and  another  streamlining 
special  loan  programs,  including  boll 
weevil  eradication,  drainage  and 
irrigation,  and  grazing  association,  will 
be  published  by  the  end  of  2002. 

Finally.  FSA  continues  to  be  a  full 
participant  in  the  USDA  Electronic 
Access  Initiative  and  continues  to  work 
with  other  USDA  county-based  agencies 
to  implement  the  Government 
Paperwork  Elimination  Act  as  we 
migrate  to  an  environment  where  a 
greater  proportion  of  information 
exchange  and  transaction  processing 
occurs  through  off-site  alternatives.  Key 
components  include:  Providing  farm 
program  information,  availability,  and 
eligibility  requirements  electronically; 
providing  on-line  information  collection 
and  transaction  processing  capability; 
and  developing  information  collection 
and  management  partnerships  to 
integrate  information  collection  and 
sharing  mechanisms  among  service 
providers.  In  a  continuing  effort  to 
accomplish  these  goals,  all  FSA 
information  collections,  forms,  and 
procedures  are  reviewed  for  their 
applicability  to  electronic  submission 
and  collection.  FSA  has  identified  and 
made  accessible  on-line  approximately 
143  forms  used  by  farm  program  and 
farm  loan  program  customer  groups. 
Approximately  90  of  these  forms  are 
available  for  electronic  submission.  The 
agency  intends  to  provide  full  electronic 
access  and  submission  capabilities  to 
the  commodity  operations  customer 
group  by  October  2003. 


Food  and  Nutrition  Service 

Mission:  FNS  increases  food  security 
and  reduces  hunger  in  partnership  with 
cooperating  organizations  by  providing 
children  and  low-income  people  access 
to  food,  a  healthful  diet,  and  nutrition 
education  in  a  manner  that  Supports 
American  agricultiue  and  inspires 
public  confidence. 

Priorities:  In  addition  to  responding 
to  provisions  of  legislation  authorizing 
and  modifying  Federal  nutrition 
assistance  programs,  FNS'  2003 
regulatory  plan  supports  the  broad  goals 
and  objectives  in  the  Agency's  strategic 
plan,  which  include: 

•  Improved  nutrition  of  children  and^ 
low-income  people.  This  goal 
represents  FNS'  efforts  to  improve 
nutrition  by  providing  access  to 
program  benefits  (Food  Stamps,  WIG 
food  vouchers,  school  lunch,  and 
other  child  nutrition  programs  and 
conmiodities).  including  nutrition 
education,  quality  meals,  and  other 
benefits.  It  includes  three  major 
objectives:  1)  Improve  food  security, 
which  reflects  nutrition  assistance 
benefits  issued  to  program  eligibles;  2) 
improve  the  healthfulness  of  program 
participants'  food  choices,  which 
represents  efforts  to  improve  nutrition 
knowledge  and  behavior  through 
nutrition  education  and  breastfeeding 
promotion;  and  3)  improve  nutritional 
quality  of  meals,  food  packages, 
commodities,  and  other  program 
benefits,  which  represents  efforts  to 
ensure  that  program  benefits  meet 
appropriate  nutrition  standards  and 
help  to  effectively  improve  nutritional 
intakes  for  program  participants. 

•  In  support  of  this  goal.  FNS  plans  to 
propose  rules  implementing 
provisions  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-171).  as  well  as  under  other 
authorities,  that  will  give  States 
additional  new  flexibility  by 
streamlining  complex  rules, 
simplifying  program  administration, 
supporting  work,  and  improving 
access  to  benefits.  This  includes 
provisions  to  restore  food  stamp 
eligibility  to  certain  legal  immigrants 
who  have  lived  in  this  country  for  at 
least  5  years,  as  well  as  inunigrant 
children  and  disabled  without  a 
waiting  period.  Other  changes  will  be 
implemented  to  reduce  reporting 
burden  on  working  families. 

•  The  Agency  also  plans  a  proposed 
rule  to  amend  regulations  governing 
food  packages  provided  in  WIG  to 
improve  their  variety  and  consistency 
with  the  Dietary  Guidelines  for 


74072 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9.  2002 /The  Regulatory  Plan 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9.  2002 /The  Regulatory  Plan  74071 


Americans  and  to  increase  the 
nutritional  adequacy  of  food  packages 
for  those  with  special  medical  needs. 

•  Improved  Stewardship  of  Federal 
Funds.  This  goal  represents  FNS' 
ongoing  commitment  to  maximize  the 
accuracy  of  benefits  issued,  maximize 
the  efficiency  and  effectiveness  of 
program  operations,  and  minimize 
participant  and  vendor  fraud.  It 
includes  two  major  objectives:  1) 
Improved  benefit  accuracy  and 
reduced  fraud,  which  represents  the 
Agency's  effort  to  reduce  participant 
and  Agency  errors  and  to  control 
Food  Stamp  and  WIG  trafficking  and 
participant,  vendor,  and 
administrative  agency  fraud  and  2) 
improved  efficiency  of  program 
administration,  which  represents  the 
Agency's  efforts  to  streamline 
program  operations  and  improve 
program  structures  as  necessary  to 
maximize  their  effectiveness. 

In  support  of  this  goal.  FNS  plans  to 
propose  rules  implementing  provisions 
of  Public  Law  107-171  that  give  States 
substantial  new  flexibility  by 
streamlining  some  of  the  Food  Stamp 
Program's  complex  rules,  making  it 
easier  to  administer,  less  error  prone, 
and  more  accessible  to  those  eligible  for 
its  benefits.  Another  proposed  rule 
implementing  this  law  will  offer  most 
States  some  relief  from  current  sanction 
rules  related  to  Food  Stamp  payment 
errors,  allowing  them  to  focus  on 
program  improvements,  and  will 
introduce  new  incentives  to  reward 
States  for  high  performance  on  a  variety 
of  important  program  outcomes.  FNS 
also  plans  to  publish  a  final  rule  making 
changes  in  Ghild  and  Adult  Gare  Food 
Program  (GAGFP)  designed  to  improve 
management  and  financial  integrity  in 
this  important  program. 

Food  Safety  and  Inspection  Service 

Mission:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  responsible 
for  ensuring  that  meat,  poultry,  and  egg 
products  in  commerce  are  safe  and  not 
adulterated  or  misbranded. 

Priorities:  FSIS  is  reviewing  its 
regulations  to  eliminate  duplication  of 
and  inconsistency  with  its  own  and 
other  agencies'  regulations  and  to 
improve  the  consistency  of  the 
regulations  with  the  Agency's  pathogen 
reduction  and  hazard  analysis  and 
critical  control  point  (PR/HAGGP) 
regulations.  HAGGP  is  a  science-based 
process  control  system  for  producing 
safe  food  products.  FSlS-inspected  meat 
and  poultry  establishments  are  required 
to  develop  and  implement  HAGGP  plans 
incorporating  the  controls  the  - 


establishments  have  determined  are 
necessary  and  appropriate  to  produce 
safe  products.  Under  the  HAGGP 
regulations,  the  establishments  are  able 
to  tailor  their  control  systems  to  their 
particular  needs  and  processes  and  to 
take  advantage  of  the  latest 
technological  innovations. 

FSIS  is  continuing  to  revise  its 
numerous  command-and-control 
regulations,  which  prescribe  the  exact 
means  establishments  must  use  to 
ensure  the  safety  of  their  products. 
Some  of  these  regulations  specify 
precise  time-and-temperature 
combinations  for  processing  meat, 
poultry,  or  egg  products.  Others  require 
the  prior  approval  by  FSIS  of  equipment 
and  procedures,  in  effect  assigning  to 
the  Agency  the  responsibility  for 
determining  the  means  used  by 
establishments  to  comply  with  the 
regulations.  As  a  general  matter,  such 
command-and-control  regulations  are 
incompatible  with  HAAGP  because  they 
deprive  plants  of  the  flexibility  to 
innovate  and  they  undercut  the  clear 
delineation  of  responsibility  for  food 
safety. 

In  addition  to  undertaking  regulatory 
amendments  based  on  the  results  of  its 
review  activities,  FSIS  has  been 
developing  regulations  for  emergency 
use.  Such  regulations  are  an  outcome  of 
the  Agency's  proactive,  risk-based 
policy  toward  emerging  and  exotic 
threats  to  the  safety  of  the  Nation's 
meat,  poultry,  and  egg  product  supply. 

Following  are  some  of  the  Agency's 
recent  and  planned  initiatives  to  convert 
command-and-control  regulations  to 
performance  standards,  to  streamline 
and  simplify  the  regulations,  and  to 
make  the  meat,  poultry  products,  and 
egg  products  inspection  regulations 
more  consistent  with  the  pathogen 
reduction  and  HAGGP  systems  final 
rule: 

FSIS  has  proposed  a  rule  clarifying 
requirements  for  meat  produced  using 
advanced  recovery  systems  by  replacing 
the  compliance  program  parameters  in 
the  current  regulations  with  non- 
compliance program  parameters  in  the 
current  regulations  with  non- 
compliance criteria  for  bone  solids, 
bone  marrow,  and  neural  tissue. 
Establishments  would  have  to  have 
process  control  procedures  in  place 
before  labeling  or  using  the  product 
derived  by  use  of  such  systems. 

FSIS  has  proposed  a  rule  to  establish 
food  safety  performance  standards  for 
all  processied  ready-to-eat  meat  and 
poultry  products  and  for  partially  heat- 


treated  meat  and  poultry  products  that 
are  not  ready-to-eat. 

FSIS  will  propose  removing  from  the 
poultry  products  inspection  regulations 
the  requirement  for  ready-to-cook 
poultn,'  products  to  be  chilled  to  40 
degrees  Fahrenheit  or  below  within 
certain  time  periods  according  to  the 
weight  of  the  dressed  carcasses. 

In  addition.  FSIS  will  be  proposing  to 
require  shell  egg  packers  and  federally 
inspected  egg  product  plants  to  develop 
and  implement  HAGGP  systems  and 
sanitation  standard  operating 
procedures.  The  Agency  will  be 
proposing  pathogen  reduction 
performance  standards  for  pasteurized 
shell  eggs  and  egg  products.  Further,  the 
Agency  will  be  proposing  to  remove 
requirements  for  approval  by  FSIS  of 
egg-product  plant  drawings, 
specifications,  and  equipment  prior  to 
use,  and  to  end  the  system  for  pre- 
marketing approval  of  labels  for  egg 
products. 

Besides  the  foregoing  initiatives,  FSIS 
has  proposed  requirements  for  the 
nutrition  labeling  of  ground  or  chopped 
meat  and  poultry  products  and  single- 
ingredient  products.  This  proposed  rule 
would  require  nutrition  labeling,  on  the 
label  or  at  the  point-of-purchase.  for  the 
major  cuts  of  single  ingredient,  raw 
products  and  would  require  nutrition 
information  on  the  label  of  ground  or 
chopped  products. 

Finally.  FSIS  is  planning  to  propose 
stand-by  emergency  procedures  for 
dealing  with  any  occurrences  of  bovine 
spongiform  encephalopathy  (BSE). 
"  known  as  mad-cow  disease,  to  prevent 
any  meat  or  meat  products  of  animals 
affected  by  BSE  from  entering 
commerce.  To  date,  no  cases  of  BSE 
have  been  found  in  the  United  States 
herd.  Any  final  rule  that  may  be 
developed  after  the  proposal  would 
become  effective  when  and  if  a  native 
case  of  BSE  is  detected  in  the  United 
States. 

Post-September  11.  2001.  initiatives: 
FSIS  has  not  proposed  new  regulations 
in  response  to  the  September  11.  2001, 
events.  The  Agency  has,  however, 
issued  non-regulatory  security 
guidelines  for  food  plants  within  the 
Agency's  jurisdiction. 

Small  business  concerns:  Nearly  all 
FSIS  regulations  affect  small  businesses 
in  some  way  because  the  majority  of 
FSIS-inspected  establishments  and 
other  FSIS-regulated  entities  are  small 
businesses.  FSIS  makes  available  to 
small  and  very  small  establishments 
technical  materials  and  guidance  on 
how  to  comply  with  FSIS  regulations. 
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The  Agency's  post-September  11.  2001, 
security  guidance  materials  were 
prepared  with  small  food  producing 
establishments  in  mind. 

Animal  and  Plant  Health  Inspection 
Service 

Mission:  The  major  part  of  the 
mission  of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  to  protect 
U.S.  animal  and  plant  resources  from 
destructive  pests  and  diseases.  APHIS 
conducts  programs  to  prevent  the 
introduction  of  exotic  pests  and  diseases 
into  the  United  States  and  monitors  and 
manages  pests  and  diseases  existing  in 
this  country.  These  activities  enhance 
agricultural  productivity  and 
competitiveness  and  contribute  to  the 
national  economy  and  the  public  health. 

Priorities:  APHIS  is  reviewing  its 
existing  regulations  and  developing  new 
regulatory  initiatives  to  ensure  that  a 
comprehensive  framework  is  in  place  to 
address  the  threats  posed  by  exotic  and 
endemic  animal  diseases.  Prompted  in 
part  by  recent  outbreaks  of  foot-and- 
mouth  disease  elsewhere  in  the  world. 
APHIS  plans  to  amend  its  regulations 
for  the  cooperative  control  and 
eradication  of  animal  diseases  to  ensure 
their  adequacy  with  regard  to  the 
valuation  of  animals  and  materials,  as 
well  as  the  payment  of  indemnity, 
should  an  outbreak  of  foot-and-mouth 
disease  occur  in  the  United  States. 
APHIS  has  also  published,  or  is 
developing,  proposed  and  final  rules 
pertaining  to  the  group  of  neurological 
diseases  known  as  transmissible 
spongiform  encephalopathies,  which 
includes  scrapie  (a  disease  of  sheep  and 
goats),  bovine  spongiform 
encephalopathy  (BSE,  which  affects 
cattle),  and  chronic  wasting  disease  (a 
disease  of  deer  and  elk).  In  addition, 
APHIS,  in  coordination  with  the 
Department's  Food  Safety  Inspection 
Ser\ice.  and  with  input  from  the  public, 
is  considering  various  options  for 
addressing  the  disease  risks  that  may  be 
presented  by  nonambulatory  animals 
and  dead  stock  should  BSE  be 
introduced  into  the  United  States. 
APHIS  is  also  working  in  conjunction 
with  the  Centers  for  Disease  Control  and 
Prevention  to  establish  regulations  for 
the  possession,  use.  and  transfer  of 
biological  agents  and  toxins  that  could 
pose  a  severe  disease  or  pest  risk  to 
animals  and  plants  or  their  products.  In 
addition,  APHIS  plans  to  strengthen  its 
regulations  for  the  importation  of  plants 
and  plant  products,  including 
unmanufactured  wood,  in  response  to 
new  pest  detections  and  the  adoption, 
recently,  of  an  international  standard  for 


treatment  of  solid  wood  packing 
material. 

APHIS  documents  published  in  the 
Federal  Register  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at 
http://www.aphis.usda.gov/ppd/rad/ 

webrepor.html. 

Agricultural  Marketing  Service 

Mission:  The  Agricultural  Marketing 
Service  (AMS)  facilitates  the  marketing 
of  agricultural  products  in  domestic  and 
international  markets,  while  ensuring 
fair  trading  practices  and  promoting  a 
competitive  and  efficient  marketplace  to 
the  benefit  of  producers,  traders,  and 
consumers  of  U.S.  food  and  fiber 
products. 

Priorities:  (A)  The  recently  enacted 
Farm  Security  and  Rural  Investment  Act 
of  2002  (2002  Farm  Bill)  amended  the 
Dairy  Production  and  Stabilization  Act 
of  1983  (the  authorizing  legislation  for 
the  National  Dairy  Promotion  and 
Research  Program  (NDP&RP).  The  2002 
Farm  Bill  requires  that  the  NDP&RP  be 
amended  to  provide  for:  (1) 
Implementation  of  a  mandatory  15-cent 
per  hundred  weight  assessment  on  dairy 
products  imported  into  the  48 
contiguous  States;  (2)  importer 
representation  on  the  National  Dairy 
Board;  (3)  importer  voter  eligibility 
during  referenda;  (4)  the  definition  of 
imported  dairy  products  to  include 
casin;  and  (5)  the  order  must  be 
implemented  in  a  manner  consistent 
with  the  U.S.  trade  obligations.  A 
proposed  rule  providing  interested 
parties  an  opportunity  to  submit 
comments  on  the  implementation  of  the 
mandatory  assessment  on  imported 
dairy  products  will  be  published  fall 
2002. 

(B)  Livestock  Mandatory  Reporting- 
Lamb  Amendments.  These  proposed 
amendments  to  the  lamb  reporting 
requirements  are  necessary  to  ensure 
that  consistent,  accurate,  and  easily 
understood  information  on  the 
marketing  of  domestic  and  imported 
boxed  lamb  cuts  is  available  to 
producers,  packers,  and  other  lamb 
market  participants.  AMS  believes  that 
the  lamb  industry  would  be  better 
served  by  decreasing  the  lamb  importer 
threshold  to  2,500  metric  tons  of  lamb 
meat  products  and  redefining  carlot  of 
boxed  lamb  cuts  to  increase  the  ability 
to  report  import  product  and  to  reduce 
the  volume  of  inappropriate  or 
incompatible  data  submitted.  AMS  is 
presently  working  on  burden-related 
issues  placed  on  importers  with  the 


Office  of  Management  and  Budget.  The 
Agency  expects  to  have  the  proposed 
rule  ready  for  departmental  review  by 
late  fall. 

(C)  AMS  Program  Rulemaking  Pages. 
Most  of  AMS'  rules  as  published  in  the 
Federal  Register  are  available  on  the 
Internet  at: 

http://www.ams.usda.gov/rulemaking. 
This  site  also  includes  commenting 
instructions  and  addresses,  links  to 
news  releases  and  background  material, 
and  comments  received  on  various 
rules. 

Natural  Resources  Conservation  Service 

Mission:  The  Natural  Resources 
Conservation  Service  (NRCS)  mission  is 
to  provide  leadership  in  a  partnership 
effort  to  help  people  conserve,  maintain, 
and  improve  our  natural  resources  and 
environment. 

Priorities:  NRCS's  priority  for  2003 
will  be  to  implement  fully  the 
conservation  provisions  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (the  2002  Farm  Bill),  while 
continuing  to  meet  the  needs  of 
landowners  and  land  users  who 
participate  in  non-Farm  Bill  programs. 
The  2002  Farm  Bill  was  enacted  on  May 
13,  2002,  and  governs  Federal  farm 
programs  for  the  next  6  years.  Title  II  of 
the  2002  Farm  Bill  reauthorized  and 
made  amendments  to  existing 
conservation  programs,  authorized  new 
conservation  programs,  and  expanded 
the  overall  funding  for  conservation. 

The  changes  made  by  title  II 
necessitate  the  revisions  of  existing 
regulations  and  the  promulgation  of 
proposed  and  final  regulations  to 
implement  new  programs.  The  2002 
Farm  Bill  exempts  administration  of 
title  II  from  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995. 
However,  NRCS  is  still  committed  to  the 
Act's  goal  of  reducing  the  information 
collection  burden  on  the  public.  New 
information  collections  are  being 
designed  to  minimize  program 
participants'  time  and  cost  to  participate 
in  the  programs,  while  maintaining 
program  integrity.  NRCS  is  also 
committed  to  compliance  with  the 
Government  Paperwork  Elimination  Act 
and  the  Freedom  to  E-File  Act,  which 
require  Government  agencies  in  general 
and  NRCS  in  particular  to  provide  the 
public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  the  maximum  extent 
possible.  NRCS  is  designing  its  program 
forms  to  allow  the  public  to  conduct 
business  with  NRCS  electronically. 


74074 


Federal  Register /Vol.  67.  No.  236 /Monday.  December  9,  2002 /The  Regulatory  Plan 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9.  2002 /The  Regulatory  Plan  74073 


The  NRCS  plans  to  publish  the 
following  proposed  or  final  rules  during 
.FY  2003: 

1.  Conservation  of  Private  Grazing  Land 
(CPGL)  Final  Rule 

2.  Envirorunental  Quality  Incentives 
Program  (EQIP)  Proposed  Rule  and 
Final  Rule 

3.  Technical  Service  Provider  Assistance 
(TSPA)  Interim  Final  Rule  and  Final 
Rule 

4.  Conservation  Security  Program  (CSP) 
Proposed  Rule  and  Final  Rule 

5.  Farmland  Protection  Program  (FPP) 
Proposed  Rule  and  Final  Rule 

6.  Emergency  Watershed  Protection 
(EWP)  Program  Proposed  Rule  and 
Final  Rule 

7.  Highly  Erodible  Land  and  Wetland 
Conservation  {HEL/WC)  Final  Rule 

8.  Categorical  Minimal  Effects  (CME) 
Final  Rule 

The  rulemaking  for  EQIP.  EWP.  and 
HEL/WC  consist  of  changes  being  made 
to  current  regulations.  The  remainder  of 
the  rulemaking  involves  the  creation  of 
new  regulatory  provisions.  NRCS  will 
develop  and  issue  the  regulations  and 
make  program  funds  available  to 
program  participants  in  as  timely  a 
manner  as  possible.  Opportunities  will 
be  taken  to  clarify,  simplify,  and  reduce 
confusion  whenever  possible. 

Rural  Development 

Mission:  Enhance  the  ability  of  rural 
commimities  to  develop,  to  grow,  and  to 
improve  their  quality  of  life  by  targeting 
financial  and  technical  resources  in 
areas  of  greatest  need  through  activities 
of  greatest  potential. 

Priorities:  Rural  Development 
priorities  for  2003  will  include  timely 
implementation  of  the  2002  Farm  Bill 
sections  for  which  it  is  responsible.  In 
addition  to  the  regulations  identified  in 
the  regulatory  agenda,  there  are  several 
sections  of  titles  VI  and  IX  of  the  Farm 
Bill  for  which  work  plans  are  being 
developed  for  future  regulatory  action. 

Rural  Housing  Service 

Mission:  As  part  of  USD  A  Rural 
Development,  Rural  Housing  Service 
(RHS)  works  to  improve  the  quality  of 
life  in  rural  areas.  RHS  helps  rural 
commimities  and  individuals  by 
providing  loans  and  grants  for  housing 
and  community  facilities.  The  Agency 
provides  funding  for  single-family 
homes,  apartments  for  low-income 
persons  or  the  elderly,  housing  for  farm 
laborers,  childcare  centers,  fire  and 


police  stations,  hospitals,  libraries, 
nursing  homes,  and  schools. 

Priorities:  A  key  priority  for  RHS  is 
to  identify  ways  to  improve  customer 
service,  ensure  borrower  accountability 
and  performance,  and  streamline  the 
administration  of  its  Multi-Family 
Housing  (MFH)  programs.  These 
programs  include  the  section  515  Rural 
Rental  Housing  (RRH)  loan  program,  the 
section  514/516  Farm  Labor  Housing 
loan  and  grant  programs,  and  the 
section  521  Rental  Assistance  (RA) 
program. 

The  new  regulation  substantially 
updates  the  current  regulations  and 
programs  to  current  industry  practices. 
Many  of  the  current  regulations  had  not 
been  substantially  updated  for  over  15 
years.  The  new  regulation  consolidates 
the  13  current  regulations  that  govern 
the  programs.  The  new  regulation  and 
three  handbooks  substantially  reduce 
the  number  of  pages  published  in  the 
Code  of  Federal  Regulations. 

Prior  USDA  Office  of  Inspector 
General  (OIG)  program  audits  identified 
weaknesses  in  the  regulations  that  let 
some  program  participants  commit 
program  fraud,  waste,  and  abuse.  The 
new  regulation  was  developed  to  correct 
such  problems. 

Significant  automation  initiatives 
have  been  implemented  since  the 
current  regulations  were  written.  The 
regulation  addresses  the  permanent 
implementation  of  several  pilot 
automation  projects  along  with  other 
innovative  e-Govemment 
improvements. 

The  regulation  focuses  on  the 
challenge  of  the  Agency's  aging 
portfolio.  Areas  such  as  conducting 
comprehensive  needs  analyses,  reserve 
account  administration,  financial 
statement  standards,  and  tenant  quality 
of  life  issues  are  addressed. 

As  part  of  the  regulatory  process,  RHS 
has  solicited  input  from  MFH  program 
stakeholders,  including  borrowers  (who 
are  also  owners  of  the  projects), 
management  agents,  tenant 
representatives.  State  housing  finance 
agencies,  accounting  firms,  and  the 
USDA,  Office  of  Inspector  General 
(OIG).  The  Agency  has  held  several 
stakeholders  meetings  on  issues  that 
needed  to  be  considered  befo 
proposing  to  revise  the  regul.  aons. 
Stakeholders  concurred  with  RHS  that 
the  MFH  regulations  were  in  .leed  of  a 
substantial  revision,  particularly  with 
regard  to  asset  management,  'lOusing 
preservation,  and  financial  reporting. 


USDA— Agricultural  Marketing  Service 
(AMS) 


PROPOSED  RULE  STAGE 


1.  UVESTOCK  MANDATORY 
REPORTING  PROGRAM— LAMB 
AMENDMENT  (LS-01-08) 

Priority: 

Other  Significant 
Legal  Authority: 

7  use  1621 

CFR  Citation: 

7  CFR  59 

Legal  Deadline: 

None 

AtMtract: 

The  Agricultural  Marketing  Service  is 
amending  the  Livestock  Reporting  Act 
of  1999  regulations.  The  amendments 
would:  (1)  Amend  regulations  requiring 
lamb  packers  to  report  negotiated 
purchases  of  live  lamb  and  sales  of 
carcass  lamb;  (2)  adjust  requirements   - 
for  reporting  of  imported  and  domestic 
boxed  lamb  sales;  and  (3)  make 
adjustments  to  input  data  collection 
forms.  The  Act  was  implemented  April 

2.  2001,  and  requires  packers  to  report 
purchase  and  sales  transactions  for 
cattle,  swine,  sheep,  boxed  beef,  and 
lamb  meat. 

Statement  of  Need: 

These  proposed  amendments  and 
adjustments  to  the  lamb  reporting 
requirements  of  the  Livestock 
Mandator}'  Reporting  (LMR)  regulations 
are  necessary  to  ensure  that  consistent, 
accurate,  and  easily  understood 
information  on  the  marketing  of 
domestic  and  imported  boxed  lamb 
cuts  is  available  to  producers,  packers, 
and  other  lamb  market  participants. 
The  amendment  is  intended  to  address 
problems  that  have  occurred  in  the 
collection  and  publishing  of  lamb 
market  information  in  the  period  since 
the  implementation  of  the  LMR  on 
April  2.  2001. 

Summary  of  Legal  Basis: 

The  Livestock  Mandatory  Act  of  1999 
(Act)  was  enacted  into  law  on  October 
22.  1999  (Pub.  L.  106-78;  113  Stat. 
1188;  7  U.S.C.  1635-1636(h))  as  an 
amendment  to  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621  et  seq.).  The  Act  gives  the 
Secretary  of  Agriculture  (Secretary)  the 
latitude  to  require  mandatory  reporting 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74075 


74074 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan 


of  market  information  on  lamb 
transactions. 

Altamativtts: 

None. 

Anticipated  Coat  and  Benefita: 

The  Agricultural  Marketing  Service 
believes  that  the  lamb  industry  would 
be  better  served  by  decreasing  the  lamb 
importer  threshold  to  2,500  metric  tons 
of  lamb  meat  products  and  redefining 
carlot  of  boxed  lamb  cuts  to  increase 
the  ability  to  report  import  product  and 
reduce  the  volume  of  inappropriate  or 
incompatible  data. 

Riaica: 

None. 
Timatabia: 


Action 


NPRM 


11AXV02 


Regulatory  Flaxit>ility  Analyaia 
Required: 

Yes 

Small  Entitiea  Affected: 

Businesses 

Government  Levela  Affected: 

State 

Federaliam: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Agency  Contact: 

John  Edward  Van  Dyke 

Chief,  Livestock  and  Grain  Market  News 

Branch 

Department  of  Agriculture 

Agricultural  Marketing  Service 

Stop  0252,  Room  2619-South 

Washington.  DC  20250 

Phone:  202  720-6231 

Fax:  202  690-3732 

Email:  john.vandyke^sda.gov 

RIN:  0581-AB98 

USOA— AMS 

2.  •  NATIONAL  DAIRY  PROMOTION 
AND  RESEARCH  PROGRAM  (DA-02- 
03) 

Priority: 

Other  Significant 
Legal  Auttiority: 
7  use  450  et  seq 
CFR  Citation: 
7CFR  1150 


l.egal  Deadline: 

NPRM,  Statutory,  November  2002. 
Proposed  Rule  necessary  for  industry 
input. 

Final,  Statutory.  February  2003.  Final 
Rule  to  be  issued  after  60-day  comment 
period. 

AlMtract: 

Recently  enacted  Farm  Security  and 
Rural  Investment  Act  of  2002  (2002 
Farm  Bill)  amended  the  Dairy 
Production  and  Stabilization  Act  of 
1983  (the  authorizing  legislation  for  the 
National  Dairy  Promotion  and  Research 
Program)  concerning  implementation  of 
mandatory  15-cent  per  hundred  weight 
assessment  on  dairy  products  imported 
into  the  48  contiguous  States  and  other 
related  amendments. 


FR  CM*        Statement  of  Need: 


The  National  Dairy  Promotion  and 
Research  Program  must  be  amended  to 
conform  with  the  recently  enacted 
Farm  Security  and  Rural  Investment 
Act  of  2002  (2002  Farm  Bill),  which 
amended- the  Dairy  Promotion  and 
Research  Programs.  The  amendments 
relate  to  implementation  of  a 
mandatory  15-cent  per  hundred  weight 
assessment  on  dairy  products  imported 
into  the  48  contiguous  States  and  other 
related  amendments. 

Summary  of  l.egal  Baaia: 

The  Farm  Security  and  Rural 
Investment  Act  of  2002  (2002  Farm 
Bill)  mandated  changes  to  the  National 
Dairy  Promotion  and  Research  Program. 

Altemativea: 

None. 

Anticipated  Cost  and  Benefita: 

The  incremental  costs  associated  with 
the  assessments  collection  on  imported 
dairy  products  by  U.S.  Customs  will  be 
paid  from  the  assessments  collected.  It 
is  estimated  that  the  fees  will  range 
between  $30,000-540,000  monthly  after 
start-up.  The  annual  assessment 
collected  will  be  approximately  $9 
million. 

Riaica: 
None. 
Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


11/00/02 
02/00/03 


Regulatory  Flexibility  Analyaia 
Required: 

No 


Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact 

David  Jamison 

Chief,  Promotion  and  Research  Branch 

Department  of  Agriculture 

Agricultural  Marketing  Service 

Stop  0233 

Dairy  Progams 

1400  Independence  Avenue  SW 

Washington.  DC  20250-0233 

Phone:  202  720-6909 

Fax:  202  720-0285 

Email:  david.|amison2@usda.gov 

RIN:  0581-AC16 

USDA— Animal  and  Plant  Health 
Inapectlon  Service  (APHIS) 


PROPOSED  RULE  STAGE 


3.  CHRONIC  WASTING  DISEASE  IN 
ELK  AND  DEER;  INTERSTATE 
MOVEMENT  RESTRICTIONS  AND 
PAYMENT  OF  INDEMNITY 

Priority: 

Other  Significant 

l.egal  Authority: 
7  use  8301  to  8316 
CFR  Citation: 
9  CFR  55;  9  CFR  81 
Legal  Deadline: 
None 

Abatract: 

APHIS  is  proposing  to  establish 
minimum  requirements  for  the 
interstate  movement  of  farmed  elk  and 
deer  and  to  provide  indemnity  for  the 
depopulation  of  farmed  elk  and  deer 
that  have  been  infected  with,  or 
exposed  to,  chronic  wasting  disease 
(CWD). 

Statement  of  Need: 

CWD  has  been  confirmed  in  free- 
ranging  deer  and  elk  in  a  limited 
number  of  counties  in  northeastern 
Colorado  and  southeastern  Wyoming 
and  has  also  been  diagnosed  in  farmed 
elk  herds  in  South  Dakota,  Nebraska, 
Oklahoma,  Montana,  and  Colorado. 
This  project  includes  an  interim  rule 
to  establish  indemnity  for  voluntary 
depopulation  of  CWD-affected  herds, 
followed  by  a  proposed  rule  to 
establish  a  voluntary  certification 
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program  and  interstate  movement 
restrictions  on  captive  elk  and  deer. 
APHIS  believes  that  establishing 
restrictions  on  the  interstate  movement 
of  infected  and  exposed  farmed  elk  and 
deer,  coupled  with  the  payment  of 
some  level  of  indemnity  for  infected 
and  exposed  animals,  will  encourage 
producers  who  are  not  yet  engaging  in 
surveillance  activities  to  begin  doing 
so.  To  date,  the  level  of  support  from 
States  and  the  farmed  cervid  industry 
for  such  a  program  has  been  high. 
Without  a  Federal  program  in  place  to 
depopulate  infected  and  exposed 
animals,  the  movement  of  infected 
animals  into  new  herds  and  States  with 
no  known  infection  will  continue  or 
may  even  accelerate.  APHIS  needs  to 
take  action  to  document  the  prevalence 
of  the  disease  and  to  prevent  its  further 
spread. 

Summary  of  Legal  Basis: 

The  Secretary  of  Agricultiire,  either 
independently  or  in  cooperation  with 
other  Federal  agencies,  States  or 
political  subdivisions  of  States,  national 
governments  of  foreign  countries,  local 
governments  of  foreign  countries, 
domestic  or  international  organizations, 
domestic  or  international  associations. 
Indian  tribes,  and  other  persons,  may 
carry  out  operations  and  measures  to 
detect,  control,  or  eradicate  any  pest  (^ 
disease  of  livestock  of  the  United 
States,  including  the  payment  of  claims 
arising  out  of  the  destruction  of  any 
animal,  article,  or  means  of 
conveyance,  if  necessary  to  prevent  the 
dissemination  of  the  pest  or  disease  of 
livestock  (7  U.S.C.  8305  to  8306,  8308. 
8310,  and  8315). 

Altemativea: 

APHIS  has  identified  two  additional 
alternatives  to  our  selected  action.  The 
first — to  maintain  the  status  quo — was 
rejected  because  it  would  not  address 
the  animal  disease  risks  associated  with 
CWD.  The  second  option  would  have    ' 
been  to  provide  financial  and  technical 
assistance  to  the  cervid  industry  for 
continuation  and  expansion  of  a  variety 
of  herd  management  practices  to  reduce 
or  eliminate  CWD.  Although  this  option 
may  be  less  costly  than  the  option 
chosen  by  APHIS,  this  option  was  not 
selected  because  it  would  not  advance 
CWD  eradication  as  quickly  or 
effectively  as  the  chosen  option. 
However.  APHIS  will  continue  to  work 
with  industry  to  develop  volimtary 
herd  management  practices  to  preserve 
and  increase  the  reduction  in  CWD 
levels  that  the  proposed  program  is 
expected  to  achieve. 


Anticipated  Cost  and  Benefita: 

The  presence  of  CWD. in  elk  and  deer 
causes  significant  economic  and  market 
losses  to  U.S.  producers.  Recently 
Canada  has  be^im  to  require,  as  a 
condition  for  importing  U.S.  elk  into 
Canada,  that  the  animals  be 
accompanied  by  a  certificate  stating 
that  the  herd  of  origin  is  not  located 
in  Colorado  or  Wyoming,  and  CWD  has 
never  been  diagnosed  in  the  herd  of 
origin.  The  Republic  of  Korea  recently 
suspended  the  importation  of  deer  and 
elk  and  their  products  from  the  United 
States  and  Canada.  Fear  of  CWD  can 
severely  affect  the  domestic  prices  for 
deer  and  elk.  as  it  is  more  difficult  for 
producers  to  sell  cervid  that  are 
associated  with  any  hint  of  exposure 
to  the  disease. 

Risks: 

Aggressive  action  in  controlling  this 
disease  now  will  decrease  the  chance 
of  having  to  deal  with  a  much  larger, 
widespread,  and  costly  problem  later, 
such  as  the  situation  with  bovine 
spongiform  encephalopathy  ("mad  cow 
disease")  in  Europe.  AJthough  there  is 
ciurently  no  evidence  that  CWD  is 
linked  to  disease  in  humans,  or  in 
domestic  animals  other  than  deer  and 
elk.  a  theoretical  risk  of  such  a  link 
exists. 

TImetabIa: 


Action 


FR  Cite 


Interim  Rnal  Rule 
Interim  Final  Rule 

Comment  Period 

End 
NPRM 


02/08/02    67  FR  5925 
04/09/02 

02/00/03 


Regulatory  Flexibility  Analyaia 
Required: 

No 

Government  Levela  Affected: 

Undetermined 

Additional  Information: 

APHIS  documents  published  in  the 
Federal  Register  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at 
http://www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 


Agency  Contact 

Dr.  Lynn  Creelunore 

Staff  Veterinarian/Wildlife  Diseases 

Liaison.  NAHPS.  VS 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

4101  Laporte  Avenue 

Fort  CoUms.  CO  80521 

Phone:  970  266-6128 

RIN:  0S79-AB35 


USDA— APHIS 


RNAL  RULE  STAGE 


4.  FOOT-AND-MOUTH  DISEASE; 
PAYMENT  OF  INDEMNITY 

Priority: 

Other  Significant 

Legal  Authority: 

7  use  8301  to  8317 
CFR  Citation: 

9  CFR  53 

Legal  Deadline: 

None 

Abatract: 

APHIS  is  proposing  to  amend  its 
regulations  for  the  cooperative  control 
and  eradication  of  foot-and-mouth 
disease  (FMD)  and  other  serious 
diseases,  including  both  cooperative 
programs  and  extraordinary 
emergencies.  The  purpose  of  this  rule 
is  to  remove  possible  sources  of  delay 
in  eradicating  foot-and-mouth  disease, 
should  an  occiuxence  of  that  disease 
occur  in  this  country,  so  that  eligible 
claimants  will  be  fully  compensated 
while  at  the  same  time  protecting  the 
U.S.  livestock  population  from  the 
further  spread  of  this  highly  contagious 
disease. 

Statement  Of  Need: 

APHIS  has  recendy  reviewed  these 
regulations  to  determine  their 
sufficiency  should  an  occurrence  of 
foot-and-mouth  disease  occur  in  the 
United  States.  This  review  has  been 
prompted,  in  part,  by  the  series  of 
outbreaks  of  foot-and-mouth  disease 
that  have  taken  place  in  the  United 
Kingdom  and  elsewhere  around  the 
world.  Based  on  this  review,  APHIS  has 
determined  that  changes  to  the 
regulations  are  needed  with  regard  to 
the  valuation  of  animals  and  materials, 
as  well  as  the  payment  of  an  indemnity 
to  those  persons  who  suffer  loss  of 
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property  as  a  result  of  foot-and-mouth 
disease. 

S«jmmary  of  Legal  Basis: 

The  Secretary  of  Agriculture,  either 
independently  or  in  cooperation  with 
other  Federal  agencies.  States  or 
political  subdivisions  of  States,  national 
governments  of  foreign  countries,  local 
governments  of  foreign  countries, 
domestic  or  international  organizations, 
domestic  or  international  associations, 
Indian  tribes,  and  other  persons,  may 
carry  out  operations  and  measures  to 
detect,  control,  or  eradicate  any  pest  or 
disease  of  livestock  that  threatens  the 
livestock  of  the  United  States, 
including  the  payment  of  claims  arising 
out  of  the  destruction  of  any  animal, 
article,  or  means  of  conveyance,  if 
necessary  to  prevent  the  dissemination 
of  the  pest  or  disease  of  livestock  (7 
U.S.C.  8306,  8308,  8310,  and  8315). 

Alternatives: 

The  rule  comprises  several  regulatory 
changes,  each  of  which  is  intended  to 
facilitate  the  control  and  eradication  of 
foot-and-mouth  disease,  should  an 
outbreak  of  this  disease  occuj  in  the 
United  States.  Reasonable  alternatives 
to  the  rule  would  be  to  not  make  any 
changes  at  all  and  rely  on  the  current 
regulations  as  applied  to  cooperative 
programs  and  extraordinary 
emergencies. 

Anticipated  Cost  and  Beneftts: 

The  rule  is  expected  to  affect  livestock 
operations  and  Federal  and  State 
government  agencies.  The  vast  majority 
of  livestock  operations  are  small 
entities.  The  potential  costs  and 
benefits  would  depend  upon  the 
characteristics  of  the  outbreak  and 
mitigation  strategy.  The  proposed 
changes  would  strengthen  programs  for 
the  control  and  eradication  of  FMD  by 
broadening  USDA's  options.  The 
changes  would  also  lessen  the  chances 
that  FMD's  eradication  would  be 
delayed. 

Risks: 

The  changes  contained  in  the  rule 
would  be  particularly  important  in 
removing  sources  of  delay  in  achieving 
FMD  eradication,  should  an  outbreak  of 
foot-and-mouth  disease  occur  in  the 
United  States.  An  effective  response  in 
the  early  stages  of  such  an  outbreak 
greatly  reduces  the  risk  of  the  disease's 
wider  dissemination. 

Thnelabte: 


Action 


FR  CM* 


NPRM  Comment 
Period  Extended 

NPRM  Comment 
Period  End 

NPRM  Comment 
Period  End 

Final  Rule 


Action 


FR  CM* 


NPRM 


05/01/02    67  FR  21934 


06/28/02    67  FR  43566 

07/01/02 

07/31 AK 

04/00/03 


Regulatory  Flexit>ility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information: 

APHIS  documents  published  in  the 
Federal  Register  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at 
http://www.aphis.usda.gov/ppd/rady 
webrepor.html. 

Agency  Contact: 

Dr.  Mark  Teachman 

Senior  Staff  Veterinarian,  Emergency 

Programs.  VS 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

Unit  41 

4700  River  Road 

Riverdale,  MD  20737-1231 

Phone:  301  734-8073 

RIN:  0579-AB34 

USDA— APHIS 

5.  •  BIOLOGICAL  AGENTS  AND 
TOXINS 

Priority: 

Other  Significant 

Legal  Authority: 

7  use  8401 

CFR  Citation: 

7  CFR  331;  9  CFR  121 

Legal  Deadline: 

None 

At>stract: 

In  accordance  with  the  Agricultural 
Bioterrorism  Protection  Act  of  2002. 
APHIS  has  established,  by  regulation, 
an  initial  list  of  biological  agents  and 
toxins  determined  to  have  the  potential 
to  pose  a  severe  threat  to  animal  or 
plant  health  or  to  animal  or  plant 
products.  The  Act  requires  that  all 
persons  in  possession  of  any  listed 
biological  agent  or  toxin  must,  within 


60  days  of  the  publication  of  the 
interim  rule,  notify  the  Secretary  of 
such  possession.  The  interim  rule 
establishes  APHIS'  initial  list  of 
biological  agents  and  toxins  and 
provides  guidance  on  the  manner  in 
which  the  required  notice  is  to  be 
provided.  A  second  interim  rule,  also 
required  by  the  Act,  will  follow  this 
interim  rule  and  will  establish 
regulations  regarding  the  possession, 
use,  and  transfer  of  listed  biological 
agents  and  toxins. 

Statement  of  Need: 

The  second  interim  rule  referred  to  in 
the  abstract  is  required  under  section 
212  of  the  Public  Health  Security  and 
Bioterrorism  Response  Act  of  2002 
(Pub.  L.  107-188),  which  requires  the 
Secretary  of  Agriculture  to  establish 
regulations  by  interim  rule  for  the 
possession,  use.  and  transfer  of 
biological  agents  and  toxins  that  she 
determines  has  the  potential  to  pose  a 
severe  threat  to  animal  or  plant  health 
or  to  animal  or  plant  products.  Among 
other  things,  the  regulations  must 
require  registration  with  the  Secretary 
and  include  appropriate  safeguard  and 
security  measiues,  including  data  base 
checks  by  the  Attorney  General  of 
individuals  and  facilities  seeking  to 
register  with  the  Secretary.  The  Act 
iipposes  a  deadline  of  December  9, 
2002,  for  the  promulgation  of  the 
regulations  and  requires  an  effective 
date  of  February  12,  2003. 

Summary  of  Legal  Basis: 

The  President  signed  into  law  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
on  June  12.  2002.  Title  II  of  PubUc  Law 
107-188  "Enhancing  Controls  on 
Dangerous  Biological  Agents  and 
Toxins"  (sections  201  through  231) 
provides  for  the  regulation  of  certain 
biological  agents  and  toxins  by  the 
Department  of  Health  and  Human 
Services  (subtitle  A,  sections  201-204) 
and  the  Department  of  Agriculture 
(subtitle  B,  sections  211-213)  and 
provides  for  interagency  coordination 
between  the  two  departments  regarding 
overlap  agents  and  toxins  (subtitle  C. 
section  221).  Subtitle  D  (section  231) 
provides  for  criminal  penalties 
regarding  certain  biological  agents  and 
toxins.  For  the  Department  of  Health 
and  Human  Services,  the  Centers  for 
Disease  Control  and  Prevention  has 
been  designated  as  the  agency  with 
primary  responsibility  for 
implementing  the  provisions  of  the  Act; 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  the  agency  fulfilling 
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that  role  for  the  Department  of 
Agriculture. 

Alternatlvas: 

APHIS'  Veterinary  Services  and  Plant 
Protection  and  Quarantine  programs 
have  had  regulations  in  place  for  some 
years  that  require  prior  authorization 
from  APHIS  for  the  importation  or 
interstate  movement  of  certain  animal 
disease  agents  and  plant  pests.  Those 
regulations  farther  require  that 
appropriate  safeguards  be  applied  to 
the  lumdling  and  containment  of  those 
animal  disease  agents  and  plant  pests. 
While  the  biological  agents  and  toxins 
that  the  Secretary  has  determined  have 
the  potential  to  pose  a  severe  threat  to 
animal  or  plant  health  or  to  animal  or 
plant  products  have  historically  fallen 
within  the  scope  of  the  existing 
regulations,  those  regulations  do  not 
contain  the  individual/facility 
registration  requirements,  physical 
security,  and  other  considerations  that 
the  Public  Health  Security  and 
Bioterrorism  Response  Act  of  2002 
requires  the  Agency  to  address  in  the 
second  interim  rule. 

Anticipated  Cost  and  Beneftts: 

APHIS  is  currently  preparing  a 
regiilatory  flexibility  emalysis  and 
cost/benefit  analysis  to  accompany  the 
second  interim  rule.  Among  the  costs 
we  anticipate  will  be  examined  in  those 
analyses  are  the  costs  associated  with 
compliance  with  the  administrative 
requirements  of  the  rule  (e.g..  salary 
costs  associated  with  the  time  needed 
to  complete  required  forms),  as  well  as 
costs  that  may  be  incurred  in  the 
course  of  making  any  necessary 
upgrades  to  the  physical,  computer, 
and  biological  security  capabilities  of 
facilities  that  possess,  use,  or  transfer 
listed  biological  agents  and  toxins.  The 
regulations  are  intended  to  increase  the 
security  over  such  agents  and  toxins 
and  establish  a  comprehensive  national 
data  base  of  the  location  and 
characterization  of  those  agents  and 
toxins  and  the  identities  of  those  in 
possession  of  them.  These  enhanced 
security  measures  will  prevent  the  use 
in  domestic  or  international  terrorism 
of  those  biological  agents  and  toxins, 
thus  protecting  human,  animal,  and 
plant  health  and  preventing  the 
economic  impacts  that  wotdd  be 
associated  with  the  release  of  those 
agents  and  toxins. 

Risks: 

The  regulations  will  include 
appropriate  safeguard  and  security 
requirements  for  persons  possessing, 
using,  or  transferring  a  listed  agent  or 


toxin  commensurate  with  the  risk  such 
agent  or  toxin  poses  to  public  health 
and  safety  (including  the  risk  of  use 
in  domestic  or  international  terrorism). 

Timalabto: 


Legal  Authority: 

5  use  301;  42  USC  1490a;  7  USC  1989; 
.42  USC  1475;  42  USC  1479;  42  USC 
1480;  42  USC  1481;  42  USC  1484;  42 
USC  1485;  42  USC  1486 


Action 


FR  CK*       CFR  Citation: 


08/12/02    67  FR  52383 
08/12/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule        10/11/02 

Comment  Period 

End 
Second  Interim  Final    12AXV02 

Rule 

Regulatory  FlexltMlty  Analysis 
Required: 

No 

Government  Levels  Affected: 

State,  Federal 

Additional  Information: 

APHIS  docimients  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at 
http://www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

Agency  Contact: 

Dr.  Arnold  T  Tschanz 

Senior  Staff  Officer,  Regulatory 

Coordination,  Plant  Health  Programs,  PPQ 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

Unit  141 

4700  River  Road 

Riverdale,  MD  20737-1236 

Phone:  301  734-8790 

Dr.  Denise  Spencer 

Senior  Staff  Veterinarian,  Technical  Trade 

Services.  NCIE,  VS 

Department  of  Agriciiltiire 

Animal  and  Plant  Health  Inspection 

Service 

Unit  40 

4700  River  Road 

Riverdale,  MD  20737-1231 

Phone:  301  734-3277 

RIN:  0579-AB47 

USDA— Rural  Housing  Service  (RHS) 


PROPOSED  RULE  STAGE 


7  CFR  1806  subpart  A; 
subpart  B;  7  CFR  1955 
CFR  1956  subpart  B;  7 
subpart  B;  7  CFR  1965 
1930  subpart  C;  7  CFR 
D;  7  CFR  1944  subpart 
subpart  C;  7  CFR  1951 
CFR  1951  subpart  K;  7 
subpart  N;  7  CFR  1955 

Legal  Deadline: 

None 


7  CFR  1955 
subpart  C;  7 
CFR  1965 
subpart  E;  7  CFR 
1944  subpart 
E;  7  CFR  1951 
subpart  D;  7 
CFR  1951 
subpart  A 


6.  MULTI-FAMILY  HOUSING  (MFH) 
Priority: 

Other  Significant 


AlMtract: 

The  Rural  Housing  Service  (RHS) 
proposes  to  consolidate  regulations 
pertaining  to  section  515  Rural  Rental 
Housing,  section  514  Farm  Labor 
Housing  Loans,  section  516  Farm  Labor 
Housing  Grants,  and  section  521  Rental 
Assistance  Payments.  Fourteen 
published  regulations  will  be  reduced 
to  one  regulation  and  handbooks  for 
program  administration.  This  will 
simplify  loan  origination  and  portfolio 
management  for  applicants,  borrowers, 
and  housing  operators,  as  well  as  Rural 
Development  field  staff.  This  will  also 
provide  flexibility  for  program 
modifications  to  reflect  current  and 
foreseeable  changes.  It  will  also  reduce 
regulations  that  address  solely  internal 
Agency  program  administration. 
Finally,  the  regulation  will  be  more 
customer  friendly  and  responsive  to  the 
needs  of  the  public. 

Statement  of  Need: 

The  new  regulation  for  the  program 
known  as  the  Multi-Family  Housing 
Loan  and  Grant  Programs  will  be  more 
user  friendly  for  lenders,  borrowers, 
and  Agency  staff.  These  changes  are 
essential  to  allow  for  improved  service 
to  the  public  and  for  an  expanded 
program  with  increased  impact  on  rural 
housing  opportimities  without  a 
corresponding  expansion  in  Agency 
staff.  'The  regulations  will  be  shorter., 
better  organized,  and  more  simple  and 
clear.  Many  documentation 
requirements  will  be  eliminated  or 
consolidated  into  more  convenient 
formats. 

Summary  of  Legal  Basis: 

The  existing  statutory  authority  for  the 
MFH  programs  was  established  in  title 
V  of  the  Housing  Act  of  1949.  which 
gave  authority  to  the  RHS  (then  the 
Farmers  Home  Administration)  to  make 
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housing  loans  to  farmers.  As  a  result 
of  this  Act,  the.Agency  established 
single-family  and  multifamily  housing 
programs.  Over  time,  the  sections  of  the 
Housing  Act  of  1949  addressing  MFH 
have  been  amended  a  nimiber  of  times. 
Amendments  have  involved  issues  such 
as  the  provision  of  interest  credit. 
broadening  definitions  of  eligible  areas 
and  populations  to  be  served, 
participation  of  limited  profit  entities, 
the  establishment  of  a  rental  assistance 
program,  and  the  imposition  of  a 
number  of  restrictive  use  provisions 
and  prepayment  restrictions. 

The  MFH  program,  as  it  exists  today, 
began  in  the  t960s.  Its  first  loans  were 
primarily  for  small  rental  projects.  In 
the  mid-sixties,  the  program  expanded 
and  changed  from  making  small  rural 
rental  housing  loans  to  individuals  to 
making  larger  loans  to  organizations, 
such  as  limited  partnerships. 
Regidations  for  the  program  have  been 
amended  several  times  over  the  years 
to  reflect  statutory  changes  and  to 
revise  the  Agency's  procedures  for 
administering  the  program.  The  most 
recent  significant  regulatory  revisions 
took  place  after  the  Appropriations  Act 
of  1997  directed  the  Agency  to 
implement  six  reforms  to  the  MFH 
program.  This  was  accomplished  with 
the  publication  of  a  final  rule  for  the 
reforms  on  December  23,  1997.  Reforms 
addressed  such  items  as  equity 
skimming,  review  of  other  Government 
assistance,  the  maximum  loan  terms, 
and  the  use  of  a  Notice  of  Fiuding 
Availability  and  competitive  process  to 
award  funds  for  new  projects. 

Statistics  show  that  the  MFH  program 
fills  a  significant  need  for  rural 
Americans.  Two  primary  types  of 
households  occupy  RHS-financed, 
section  515  rental  housing— elderly 
households  who  have  decided  that  they 
prefer  renting  over  continued 
ownership  of  their  own  dwellings  and 
younger  female  and  male  headed 
households  that  do  not  have  sufficient 
resources  available  to  purchase  their 
own  home.  Additionally,  the  sections 
514/516  Farm  Labor  Housing  loan  and 
grant  programs  are  the  only  Federal 
programs  available  for  the  provision  of 
housing  to  farmworkers,  one  of  the 
most  chronically  imderhoused 
populations  within  America. 

AHemativM: 

The  proposed  rule  is  important  to  all 
program  participants,  beneficiaries,  and 
agency  staff.  Any  budgetary  impacts  of 
the  regulation  are  minor  and  reflect 
good  business  practices  rather  than 
policy  shifts.  Funding  for  major 


program  needs  as  rehabilitation, 
preservation,  and  futvire  new 
construction  may  be  addressed  through 
the  budget  process  rather  than 
publication  of  the  rule.  To  not  publish 
the  rule  will  substantially  restrict  RHS' 
ability  to  effectively  administer  the 
programs  and  cost  the  Agency 
significant  credibility  with  the  public 
and  oversight  organizations. 

If  the  Agency  were  not  to  publish  the 
proposed  rule,  the  25  percent  reduction 
in  Government  burden  not  achieved 
would  be  significant.  During  the  past 
6  years,  the  number  of  staff-years 
assigned  MFH  functions  has  decreased 
approximately  25  percent.  RHS'  limited 
staiff  resources  could  be  utilized  more 
effectively  on  activities  that  would 
improve  program  performance  by 
decreasing  and  simplifying  the 
paperwork  for  the  MFH  program. 

Current  regulations  include  standards 
for  physical  condition,  maintenance, 
and  reserve  levels  to  address  the 
physical  condition  of  the  property. 
However,  projects  are  experiencing 
physical  maintenance  problems  due  to 
their  average  age.  One  of  the  sources 
of  this  problem  is  that  project  reserves 
are  inadequate  to  cover  ongoing  capital 
needs.  Current  regulations  require  that 
borrowers  contribute  initially  1  percent 
annually  of  total  development  costs 
toward  a  reserve  for  project 
improvements  until  a  total  of  10 
percent  is  reached.  While  borrowers  are 
permitted  to  request  adjustments  to 
their  reserve  contributions,  there  is  no 
systematic  provision  for  reevaluating 
reserves  over  the  life  of  the  project.  A 
recent  study  found  that  while  an 
average  MFH  project  has  accumulated 
$5,000  in  reserves  per  unit  at  the  end 
of  10  years  and  maintained  at  that  level 
thereafter,  the  full  cost  of  rehabilitation 
is  likely  to  be  close  to  $16,000  per  unit. 
When  rehabilitation  is  needed  and  the 
reserve  is  inadequate  to  meet  the  need, 
the  project  owner  usually  applies  for 
a  subsequent  loan,  which,  if  received, 
requires  that  rents  be  increased.  In 
recent  years,  RHS  has  been 
experiencing  a  growing  number  of 
requests  for  subsequent  loans  and  rent 
increases  to  cover  costs  of 
rehabilitation,  while  funding  for  such 
loans  has  been  limited.  For  example, 
the  President's  budget  for  2002 
provides  funding  to  rehabilitate  4.115 
units,  which  is  consistent  with  the 
funding  received  in  recent  years. 
However,  at  that  rate,  it  will  take  more 
than  109  years  to  cycle  once  through 
the  entire  portfolio. 

Consistently,  RHS  is  taking  several 
steps  to  link  reserve  levels  more  closely 


to  projects'  capital  needs.  The  proposed 
rule  allows  a  life  cycle  costs  analysis 
to  be  used  to  establish  the  initial 
reserve  amount  needed  to  meet  the 
capital  needs  for  new  projects.  For 
existing  projects,  the  proposed  rule 
requires  that  any  servicing  action  that 
involves  additional  agency  funds  must 
take  into  account  physical  needs  of  the 
project,  based  on  a  capital  needs 
assessment.  The  proposed  rule  also 
allows  borrowers  with  existing  projects 
to  include  the  cost  of  capital  needs 
assessments  in  their  budgets,  which  is 
expected  to  focus  attention  on  the  use 
of  such  assessments.  Alternatively,  by 
not  publishing  the  proposed  rule, 
properties  financed  under  the  programs 
may  deteriorate. 

Anticipated  Cost  and  Baneflts: 

Based  on  analysis  of  the  proposed  rule, 
the  following  impacts  may  occur,  some 
of  which  could  be  considered 
significant: 

There  would  be  cost  savings  due  to 
reduced  paperwork,  estimated  to  be 
about  $1.8  million  annually  for  the 
public  and  about  $10.1  million  for  the 
Government. 

Rents  for  about  half  the  459,000  units 
in  MFH  projects  would  likely  be 
increased  by  an  average  of  about  $15 
per  month.  This  estimate  combines  the 
impacts  on  rents  of  two  different 
changes — an  increase  in  reserve 
requirements  for  project  improvements 
from  $5,000  to  $10,000  per  unit  and 
a  change  in  RHS'  policies  relating  to 
the  investment  of  funds  in  reserves 
accounts.  The  latter  change  is  expected 
to  increase  interest  earnings  on  reserve 
accounts  from  2  percent  currently 
earned  to  6  percent,  with  25  percent 
of  the  earnings  becoming  eligible  to  be 
taken  out  of  the  accoimts  for  owners 
to  pay  taxes  and  the  rest  remaining  for 
improvements. 

Government  costs  for  rental  assistance 
payments  would  increase  by  at  least 
$23  million  aimually,  and  those  for 
section  8  project-based  assistance 
would  increase  by  about  $4  million 
annually. 

Tenants  of  an  estimated  79,500  imits, 
about  half  the  159,000  units  that  do  not 
receive  rental  assistance  payments  or 
similar  assistance  from  HUD,  would 
have  to  pay  higher  rents  of  about  5 
percent.  This  amounts  to  an  annual 
cost  of  about  $14  million  for  these 
tenants.  Most  of  these  tenants  are 
expected  to  remain  in  the  projects 
because  rents  would  remain 
competitive. 
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Increasing  the  reserve  requirements 
would  provide  additional  funds  for 
improving  projects.  However,  the  full 
impact  of  this  change  is  not  expected 
to  be  reached  until  10  years  after  it  is 
implemented.  Thus,  projects  that  are  in 
need  of  immediate  rehabilitation  will 
likely  remain  short  of  adequate  funds 
for  making  needed  improvements  in  the 
near  term.  Only  a  substantial  increase 
in  funding  for  rehabilitation  loans 
would  help  resolve  this  problem. 

Allowing  project  improvement  needs  to 
be  considered  in  RHS'  servicing  actions 
could  result  in  increased  write-downs 
of  the  $12  bilUon  MFH  portfoHo.  This 
potential  impact  cannot  be  easily 
estimated. 

Project  owners  who  have  or  soon  will 
meet  the  20-year  restriction  on  the  use 
of  their  projects  for  low-income 
housing  vnll  have  a  clearer  picture  of 
RHS'  policies  in  trying  to  maintain 
these  projects  in  the  program.  In 
particidar,  establishment  of  a  15-month 
limit  on  waiting  for  incentives  to  be 
offered  to  them  to  stay  in  a  program 
shoiUd  help  them  make  decisions  on 
either  staying  in  the  program  or 
prepaying  their  loans  and  possibly 
converting  the  projects  to  other  uses. 

Risks: 

The  risk  associated  with  this  regulatory 
initiative  is  that  some  program 
participants  may  be  faced  with 
increased  replacement  reserve 
requirements  without  sufficient 
cashflow  in  the  property  to  make  the 
deposits.  The  Agency  believes  that  the 
need  to  adequately  address  project 
physical  replacement  needs  offsets  this 
risk.  The  Agency  also  believes  that  for 
the  three-quarters  of  the  properties  that 
have  deep  tenant  subsidies,  this  impact 
will  be  mitigated  as  rents  can  be 
increased  in  those  situations  without 
impacting  the  affordability  of  the  units 
to  eligible  program  beneficiaries. 

The  primary  risk  to  the  Agency  is  if 
the  proposed  rule  is  not  implemented. 
Without  the  streamlining,  program 
improvements  and  focus  on  current 
industry  practices,  including  the 
increased  use  of  third-party  funds  to 
rehabilitate  program  properties  that  are 
included  in  the  regulation,  the 
underlying  assets  for  the  loans  and 
grants  made  under  the  programs  will 
deteriorate  as  the  properties  age.  This 
will  cause  a  decrease  in  the  ability  of 
the  Agency  to  provide  safe,  decent,  and 
sanitary  housing  to  program 
beneficiaries. 

The  loans  made  to  recipients  will 
become  undersecxired  as  the  properties' 
values  decrease.  Lastly,  there  will  be 


a  greater  propensity  of  borrowers  to 
elect  to  either  defaidt  on  their  loans 
or  to  pay  off  loans  and  remove  their 
properties  from  the  stock  of  affordable 
housing. 

TiiiMtabie: 


Action 


FR  CHs 


NPRM 

NPRM  Comment 
Period  End 


12/D0/D2 
02AXV03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Agency  Contact 

Patrick  Sheridan 

Assistant  Deputy  Administrator,  Multi- 
Family  Housing 
Department  of  Agriculture 
Rural  Housing  Service 
Room  1263/Stop  0782 
1400  Independence  Avenue  S'.'v 
Washington,  DC  20250 
Phone:  202  720-1609 
Email:  psherida@rdmail.rural.usda.gov 

RIN:  0575-AC13 

USDA— Food,  and  Nutrition  Service 
(FNS) 


PROPOSED  RULE  STAGE 


7.  SPEaAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS.  AND  CHILDREN  (WIC): 
REVISIONS  IN  THE  WIC  FOOD 
PACKAGES 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

B 

Legal  Authority: 

42  use  1786 
CFR  Citation: 

7  CFR  246 

Legal  Deadline: 

None 

Al)stract: 

This  proposed  rule  will  amend 
regulations  governing  the  WIC  food 
packages  to  disallow  low-iron  WIC 
formulas  in  food  packages  for  infants; 
revise  the  maximum  monthly 
allowances  and  minimum  requirements 
for  certain  WIC  foods;  .evise  the 
substitution  rates  for    artain  WIC  foods 


and  allow  additional  foods  as 
alternatives;  make  technical 
adjustments  in  all  of  the  food  packages 
to  accommodate  newer  packaging  and 
physical  forms  of  the  WIC  foods;  add 
vegetables  as  a  food  category  in  Food 
Packages  III-VII  for  women  and 
children;  require  that  State  agencies 
make  available  the  full  maxitnum  foods 
allowed  in  each  package;  revise  the 
criteria  for  developing  State  agency 
proposals  for  alternative  food  packages 
to  accommodate  participant  food 
preferences  more  effectively;  revise  the 
purpose,  content,  and  requirements  for 
Food  Package  ID;  and  address  general 
provisions  that  apply  to  all  the  food 
packages.  These  revisions  will  improve 
the  likelihood  that  WIC  recipients 
achieve  the  food  servings 
recommendations  of  the  Dietary 
Guidelines  for  Americans  and 
nutritional  recommendations,  providing 
WIC  participants  with  a  wider  variety 
of  foods,  accommodating  newer 
packaging  and  physical  forms  of  WIC 
foods,  and  providing  WIC  State 
agencies  with  greater  flexibility  in 
prescribing  food  packages,  especially  to 
accommodate  participants  with 
hardships  or  cultural/food  preferences. 
(99-006) 

Statement  of  Need: 

While  WIC  has  been  successful  in 
many  areas,  obesity  and  inappropriate 
dietary  patterns  have  become  equal,  if 
not  greater,  problems  for  many  in  WIC's 
target  population.  WIC  food  packages 
and  nutrition  education  are  the  chief 
means  by  which  WIC  affects  the  dietary 
quaUty  and  habits  of  participants. 
Results  of  a  recent  WIC  study  found 
that  the  supplemental  food  package  is 
consistently  ranked  by  pregnant  and 
postpartimi  women  as  the  leading 
positive  attribute  of  the  program. 
Therefore,  revised  food  packages, 
which  will  foster  greater  consistency 
with  the  Dietary  Guidelines  for 
Americans,  are  an  appropriate  response 
to  further  increase  the  positive  effects 
of  the  program  among  the  WIC  eligible 
population. 

The  overarching  objective  of  this  rule 
is  to  improve  disease  prevention  and 
nutritional  status  by  improving  dietary 
quality  and  nutritional  adequacy  of  the 
WIC  food  packages  by: 

1.  Improving  the  manner  in  which  the 
nutrients  lacking  in  the  target 
population's  diet  are  provided  by 
revising  food  packages  to  reflect  more 
closely  the  Dietary  Guidelines  for 
Americans  as  represented  by  the  diet 
reconunendations  of  the  Food  Guide 
Pyramid;  and 
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2.  Increasing  the  nutritional  adequacy 
of  the  WIC  food  packages  for  medically 
geedy  participants. 

Summary  of  Legal  Basis: 

The  WIC  Program  was  established  to 
provide  nutritious  supplemental  foods, 
nutrition  education,  and  referrals  to 
related  health  and  social  services  to 
low-income  pregnant,  breastfeeding, 
and  non-breastfeeding  postpartum 
women,  infants,  and  children  up  to  age 
5.  Section  17  of  the  Child  Nutrition  Act 
of  1966  (as  amended,  42  U.S.C.  1786) 
clearly  established  the  WIC  Program  as 
a  supplemental  nutrition  program 
designed  to  provide  nutrients 
determined  by  nutritional  research  to 
be  lacking  in  the  diets  of  the  WIC  target 
population.  WIC  law  requires  that,  to 
the  extent  possible,  the  fat,  sugar,  and 
salt  content  of  WIC  foods  be 
appropriate.  The  law  gives  substantial 
latitude  to  the  Department  in  designing 
WIC  food  offerings  but  obligates  the 
Department  to  prescribe  foods  that 
effectively  and  economically  supply  the 
target  nutrients. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

None. 

Risiis: 

This  rule  is  intended  to  improve  the 
nutritional  status  and  dietary  patterns 
of  the  WIC  target  population,  as  a 
response  to  the  threat  of  increasing  risk 
factors  for  nutrition-related  diseases — 
obesity,  diabetes,  coronary  heart 
disease,  stroke,  and  cancer,  to  name  a 
few — in  the  WIC  eligible  population. 

Timetabia: 


Action 

Dal* 

FR  CM* 

NPRM 

12AXV02 

NPRM  Comment 

04AXy03 

Penod  End 

Final  Action 

01/00/04 

Final  Action  Effective 

03/00«)4 

Regulatory  Flexibility  Analysts 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

State,  Local,  Tribal,  Federal 
Federal  iam: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 


Agency  Contact: 

Sharon  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive 

Room  308 

Alexandria,  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fias.usda.gov 

RIN:  0584-ACgO 


USDA— FNS 

8.  FOOD  STAMP  PROGRAM: 
SIMPURCATION  AND  STATE 
FLEXIBILITY 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

7  use  2011  to  2036 

CFR  Citation: 

7  CFR  272;  7  CFR  273 

Legal  Deadline: 

None 

Abstract: 

This  action  will  1)  propose  to 
streamline  the  regulations  by  removing 
unnecessary  or  redundant  provisions 
and  reorganizing  several  sections;  2) 
propose  to  increase  State  flexibility  by 
moving  overly  prescriptive  regulations; 
3)  re-propose  several  provisions  that 
were  proposed  in  a  previous  rule,  the 
Noncitizen  Eligibility  Certification 
Provisions  (NECP)  of  Public  Law  104- 
193,  as  amended  by  Public  Laws  104- 
208,  105-33,  and  105-185.  published  on 
February  29,  2000,  but  were  not 
accepted  in  the  final  NECP  rule 
published  on  November  21,  2001;  4] 
propose  to  remove  or  revise  several 
provisions  that  were  finalized  in  the 
NECP  final  rule;  and  5)  propose  to 
incorporate  current  policy  from  the 
Food  Stamp  Program's  Policy 
Interpretation  Response  System  (PIRS). 
(01-018) 

Statement  of  Need: 

This  rule  is  discretionary  in  nature. 
However,  it  simplifies  the  food  stamp 
regulations  and  allows  State  flexibility 
in  administering  the  program. 

Summary  of  Legal  Basis: 

The  legal  basis  for  this  rule  is  Public 
Law  104-193,  as  amended  by  Public 
Laws  104-208,  105-33,  and  105-185. 


AlterTMtives: 

This  rule  is  discretionary  in  nature; 
therefore  it  is  not  mandatory  that  Vfe 
publish  it. 

Anticipated  Cost  and  Benefits: 

Undetermined 

Risks: 

The  FSP  provides  nutrition  assistance 
to  millions  of  Americans  nationwide — 
working  families,  eligible  non-citizens, 
and  elderly  and  disabled  individuals. 
Many  low-income  families  don't  earn 
enough  money  and  many  elderly  and 
disabled  individuals  don't  receive 
enough  in  retirement  or  disability 
benefits  to  meet  all  of  their  expenses 
and  purchase  healthy  and  nutritious 
meals.  The  FSP  serves  a  vital  role  in 
helping  these  families  and  individuals 
achieve  and  maintain  self-sufficiency 
and  purchase  a  nutritious  diet.  This 
rule  is  intended  to  simplify  the 
regulations  and  allow  State  flexibility 
in  administering  the  program,  thus 
decreasing  barriers  to  access  benefits. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


02/00/03 
05/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State,  Local,  Tribal,  Federal 

Federalism: 

Undetermined 

URL  For  Public  Comments: 

http://www.fhs.usda.gov/fsp/ 

Agency  Contact: 

Sharon  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive 

Room  308 

Alexandria,  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fiis.usda.gov 

RIN:  0584-AD22 
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USDA— FNS 

9.  •  FSP:  HIGH  PERFORMANCE 
BONUSES 

Priority: 

Economically  Significant  Major  under 
5  use  801. 

Legal  Autltority: 

PL  107-171 

CFR  Citation: 

7  CFR  272;  7  CFR  275 

Legal  Deadline: 

None 

Abstract: 

This  action  will  propose 
implementation  of  the  high 
performance  bonuses  as  provided  for  in 
the  Farm  Security  and  Rural  Investment 
Act  of  2002  for  States  that  demonstrate 
high  or  improved  performance  in 
achninistration  of  the  Food  Stamp 
Program.  This  action  will  propose  the 
measurement  criteria  for  fiscal  year 
2005  and  beyond.  (02-006) 

Statement  Of  Need: 

This  rule  is  mandated  by  Public  Law 
107-171  to  codify  the  performance 
measures  used  to  award  high 
performance  bonuses  for  fiscal  years 
2005  and  beyond. 

Summary  of  Legal  Basis: 

The  legal  basis  for  this  rule  is  Public 
Law  107-171. 

Alternatives: 

This  rule  is  mandated  by  law. 
Therefore,  there  are  no  alternatives. 

Anticipated  Cost  and  Benefits: 

Undetermined 

Risks: 

The  law  mandates  that  we  codify  the 
performance  measures  for  the  high 
performance  bonuses  for  FY  2005  and 
beyond.  If  we  did  not  publish  this 
proposed  rule,  we  woiild  be  unable  to 
publish  a  final  rule,  thus  making  us  out 
of  compUance  with  a  legislative 
mandate. 

TImatabIa: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


08/00A)3 
10/00/03 


Regulatory  FlexltMity  Analysis' 
Required: 

No    '. 

Small  Entities  Affected: 

No 


Government  Levels  Affected: 

State,  Local.  Tribal,  Federal 

Federalism: 

Undetermined 

URL  For  More  Information: 

http://vyww.fi[is.usda.gov/fsp 

Agency  Contact 

Sharon  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive 

Room  308 

Alexandria,  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fiis.usda.goy 

RIN:  0584-AD29 

USDA— FNS 

10.  e  FSP:  EUGIBILITY  AND 
CERTIFICATION  PROVISIONS  OF  THE 
FARM  SECURITY  AND  RURAL 
INVESTMENT  ACT  OF  2002 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Lagal  Authority: 

PL  107-171,  sees  4101  to  4109,  4114, 
4115,  and  4401 

CFR  Citation: 

7  CFR  273 
l.egal  Deadline: 

None 

Abstract: 

This  proposed  rule  will  amend  Food 
Stamp  Program  regulations  to 
implement  the  food  stamp  eligibility 
and  certification  provisions  of  Public 
Law  107-171,  the  Farm  Security  and 
Riual  Investment  Act  of  2002.  The  rule 
allows  States,  at  their  option,  to  treat 
legally  obligated  child  support 
payments  to  a  non-household  member 
as  an  income  exclusion  rather  than  a 
deduction  (as  provided  in  current  law); 
allows  a  State  option  to  exclude  certain 
types  of  income  that  are  not  counted 
under  the  State's  Temporary  Assistance 
for  Needy  Families  (TANF)  cash 
assistance  or  Medicaid  programs; 
replaces  the  current,  fixed  standard 
deduction  with  a  deduction  that  varies 
according  to  household  size  and  is 
adjusi^ed  annually  for  cost-of-living 
increases;  allows  States  to  simplify  the 
Standard  Utility  Allowance  (SUA)  if 
the  States  elefct  to  use  the  SUA  rather 


than  actual  utility  costs  for  all 
households;  allows  States  to  use  a 
standard  deduction  from  income  of 
$143  per  month  for  homeless 
households  with  some  shelter  expenses; 
allows  States  to  disregard  reported 
changes  in  deductions  during 
certification  periods  except  for  changes 
associated  with  a  new  residence  or 
earned  income  until  the  next 
recertification;  increases  the  resource 
limit  for  households  with  a  disabled 
member  bom  $2,000  to  $3,000 
consistent  with  the  limit  for  households 
with  an  elderly  member;  allows  States 
to  exclude  certain  types  of  resoiutres 
that  the  State  does  not  count  for  TANF 
or  Medicaid  (section  1931);  allows 
USDA  to  approve  alternate  methods  for 
issuing  food  stamp  benefits  during 
disasters  when  reliance  on  electronic 
benefit  transfer  systems  (EBT)  is 
impracticable;  allows  States  to  extend  - 
semiaimual  reporting  of  changes  to  all 
households  not  exempt  from  periodic 
reporting;  requires  State  agencies  that 
have  a  website  to  post  applications  on 
these  sites  in  the  same  languages  that 
the  State  uses  for  its  written 
applications;  allows  States  to  extend 
from  the  ciurent  3  months  up  to  5 
months  the  period  of  time  households 
may  receive  transitional  food  stamp 
benefits  when  they  lose  TANF  cash 
assistance;  and  restores  food  stamp 
eligibility  to  qualified  aliens  who  are 
otherwise  eligible  AND  who  (1)  are 
receiving  disability  benefits  regardless 
of  date  of  entry  (ciurent  law  requires 
them  to  have  been  in  the  country  on 
8/22/96)— effective  FY  2003,  (2)  are 
under  18  regardless  of  date  of  entry 
(current  law  limits  eligibility  to 
children  who  were  in  the  country  on 
8/22/96)— effective  FY  2004  and 
beyond,  or  (3)  have  lived  in  the  U.S. 
continuously  for  5  years  as  a  qualified 
alien  beginning  on  date  of  entry — 
effective  April  2003.  (02-007) 

Statement  Of  Need: 

The  rule  is  needed  to  implement  the 
food  stamp  certification  and  eligibility 
provisions  of  Public  Law  107-171,  the 
Farm  Security  and  Rural  Investment 
Act  of  2002. 

Summary  of  l.egai  Baala: 

The  legal  basis  for  this  rule  is  Public 
Law  107-171,  the  Farm  Security  and 
Rural  Investment  Act  of  2002. 

Alternatives: 

This  proposed  rule  deals  with  changes 
required  by  Public  Law  107-171,  the 
Farm  Secvirity  and  Rural  Investment 
Act  of  2002.  The  Department  has 
limited  discretion  in  implementing 
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provisions  of  that  law.  Most  of  the 
provisions  in  this  rule  are  effective 
October  1.  2002,  and  must  be 
implemented  by  State  agencies  prior  to 
publication  of  this  rule. 

Anticipatsd  Cost  and  Benefits: 

The  provisions  of  this  rule  will 
simplify  State  administration  of  the 
Food  Stamp  Program,  increase 
eligibility  for  the  program  among 
certain  groups,  increase  access  to  the 
program  among  low-income  families 
and  individuals,  and  increase  beneBt 
levels.  The  provisions  of  Public  Law 
107-171  implemented  by  this  rule  will 
have  a  5-year  cost  of  approximately 
$1.9  billion. 

Risks: 

The  FSP  provides  nutrition  assistance 
to  millions  of  Americans  nationwide — 
working  families,  eligible  non-citizens, 
and  elderly  and  disabled  individuals. 
Many  low-income  families  don't  earn 
enough  money  and  many  elderly  and 
disabled  individuals  don't  receive 
enough  in  retirement  or  disability 
beneHts  to  meet  all  of  their  expenses 
and  purchase  healthy  and  nutritious 
meals.  The  FSP  serves  a  vital  role  in 
helping  these  families  and  individuals 
achieve  and  maintain  self-sufficiency 
and  purchase  a  nutritious  diet.  This 
rule  is  intended  to  implement  the 
certification  and  eligibility  provisions 
of  Public  Law  107-171,  the  Farm 
Security  and  Rural  Investment  Act  of 
2002.  It  will  simplify  State 
administration  of  the  Food  Stamp 
Program,  increase  eligibility  for  ihe 
program  among  certain  groups,  increase 
access  to  the  program  among  low- 
income  families  and  individuals,  and 
increase  benefit  levels.  The  provisions 
of  this  rule  will  increase  benefits  by 
approximately  $1.95  billion  over  5 
years.  When  fully  effective  in  FY  2006, 
the  provisions  of  this  rule  will  add 
approximately  415,000  new 
participants. 


Action 


Dale 


FR  Cito 


NPRM  09/00/03 

NPRM  Comment  11AXV03 

Period  End 

Final  Action  12/00^04 

Final  Action  Effective  02/00/05 

Regulatory  Rexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Govsmment  l.evels  Affected: 

State,  Local.  Tribal,  Federal 


Federalism: 

Undetermined 

URL  For  Public  Comments: 

http://www.fiis.usda.gov/fsp/ 
Agency  Contact: 

Sharon  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive 

Room  308 

Alexandria,  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fiis.usda.gov 

RIN:  0584-AD30 

USDA— FNS 

11.  •  FSP:  QUALITY  COffTROL 
PROVISIONS  OF  THE  FARM 
SECURITY  AND  RURAL  INVESTMENT 
ACT  OF  2002 

Priority: 

Other  Significant 

Legal  AutfKMlty: 

7  use  2011  to  2032;  PL  107-171 

CFR  CKatkxt: 

7  CFR  273;  7  CFR  275 

Legal  Deadline: 

None 

Abstract: 

This  proposed  rule  will  implement 
quality  control  changes  to  the  Food 
Stamp  Act  required  by  sections  4118 
and  4119  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  in  the 
following  areas:  1)  Timeframes  for 
completing  quality  control  reviews;  2) 
timeframes  for  completing  the 
arbitration  process;  3)  timeframes  for 
determining  final  error  rates;  4)  the 
threshold  for  potential  sanctions  and 
time  period  for  sanctions;  5)  the 
calculation  of  State  error  rates;  6)  the 
formula  for  determining  States'  liability 
amounts;  7)  sanction  notification  and 
method  of  payment;  and  8)  corrective 
action  plans.  (02-008) 

Statement  Of  Need: 

The  rule  is  needed  to  implement  the 
food  stamp  quality  control  provisions 
of  Public  Law  107-171,  the  Farm 
Security  and  Rural  Investment  Act  of 
2002. 

Summary  of  Legal  Basis: 

The  legal  basis  for  this  rule  is  Public 
Law  107-171,  the  Farm  Security  and 
Rural  Investment  Act  of  2002. 


Alternatives: 

This  proposed  rule  deals  with  changes 
required  by  Public  Law  107-171.  the 
Farm  Security  and  Rural  Investment 
Act  of  2002.  The  Department  has 
limited  discretion  in  implementing 
provisions  of  that  law.  "The  provisions 
in  this  rule  are  effective  for  fiscal  year 
2002  quality  control  review  period  and 
must  be  implemented  by  FNS  and  State 
agencies  during  fiscal  year  2002. 

Anticipated  Cost  and  Benefits: 

The  provisions  of  this  rule  will 
eliminate  enhanced  funding  for  low 
payment  error  rates  and  revise  the 
quality  control  sanction  and  liability 
requirements.  The  provisions  of  Public 
Law  107-171  implemented  by  this  rule 
will  save  $190  million  over  5  years 
through  elimination  of  the  current 
enhanced  funding  system.  This  savings 
will  be  partially  offset  by  costs  of 
implementing  a  new  performance 
system.  The  costs  for  the  new 
performance  system  are  estimated  to  be 
$144  million. 

Risks: 

The  FSP  provides  nutrition  assistance 
to  millions  of  Americans  nationwide. 
The  quality  control  system  measures 
the  accuracy  of  States  providing  food 
stamp  benefits  to  the  program 
recipients.  This  rule  is  intended  to 
implement  the  quality  control 
provisions  of  Public  Law  107-701,  the 
Farm  Security  and  Rtiral  Investment 
Act  of  2002.  The  provisions  of  this  rule 
will  eliminate  enhanced  funding  for 
low  payment  error  rates.  It  will 
significantly  revise  the  system  for 
determining  State  agency  liabilities  and 
sanctions  for  high  payment  error  rates. 

Timetable: 


Action 

(Me 

FR  Cite 

NPRM 

01/00A)3 

NPRM  Comment 

04AXV03 

Period  End 

Final  Action 

o^/oom 

Final  Action  Effective 

02A)0/04 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

State.  Local.  Federal 

Federalism: 

Undetermined 
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Agency  Contact: 

Sharon  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive 

Room  308 

Alexandria.  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD31 


Action 


Date 


FR  Cite 


USDA— FNS 


12.  •  FSP:  EMPLOYMENT  AND 
TRAINING  PROGRAM  PROVISIONS  OF 
THE  FARM  SECURITY  AND  RURAL 
INVESTMENT  ACT  OF  2002 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

I.egal  Authority: 

PL  107-171 

CFR  Citatkm: 

7  CFR  273.7 

(.egal  Deadline: 

None 

Abstract: 

This  proposed  rule  will  implement 
revisions  to  the  Food  Stamp 
Employment  and  Training  (E&T) 
Program  funding  requirements.  (02-009) 

Statement  of  Need: 

This  rule  is  necessary  to  implement 
statutory  revisions  to  E&T  Program 
funding  provisions. 

Summary  of  Legal  Basis: 

All  provisions  of  this  proposed  rule  are 
mandated  by  Public  Law  107-171. 

Alternatives: 

The  alternative  is  not  to  revise  current 
funding  rules.  This  is  not  practical.  The 
current  rules  have  been  superseded  by 
chzmges  brought  about  by  Public  Law 
107-171.  These  changes  were  effective 
on  May  13,  2002.  the  date  of  enactment 
of  Public  Law  107-171. 

Anticipated  Cost  and  Benefits: 
None. 


Final  Action  12/00/04 

Final  Action  Effective  02/00/05 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State.  Local,  Federal 
Agency  Contact: 

Sharon  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive 

Room  308 

Alexandria.  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.«ckerman@fns.usda.gov 

RIN:  0584-AD32 
USDA— FNS 


Risks: 
None. 
Timetable: 

• 

Action 

Data 

FR  Cite 

NPRM 

NPRM  Comment 
Period  End 

09AXV03 
11/00«)3 

RNAL  RULE  STAGE 


13.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  IMPROVING 
MANAGEMENT  AND  PROGRAM 
INTEGRITY 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  1766;  PL  103-448;  PL  104-193; 
PL  105-336 

CFR  Citation: 

7  CFR  226 
Legal  Deadline: 

None 


Abstract: 

This  rule  amends  the  Child  and  Adult 
Care  Food  Program  (CACFP) 
regulations.  The  changes  in  this  rule 
result  from  the  findings  of  State  and 
•  Federal  program  reviews  and  from 
audits  and  investigations  conducted  by 
the  Office  of  Inspector  General.  This 
-rule  will  revise:  State  agency  criteria 
for  approving  and  renewing  institution 
applications;  program  training  and 
other  operating  requirements  for  child 
care  institutions  and  facilities;  and 
State-  and  institution-level  monitoring 
requirements.  This  rule  also  includes 


changes  that  are  required  by  the  , 

Healthv  Meals  for  Healthy  Americans 
Act  of  1994  (Pub.  L.  103-448),  the 
Personal  Responsibility  and  Work 
Opportunities  Reconciliation  Act  of 
1996  (Pub.  L.  104-193),  and  the  William 
F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (Pub.  L. 
105-336). 

The  changes  are  designed  to  improve 
program  operations  and  monitoring  at 
the  State  and  institution  levels  and. 
where  possible,  to  streamline  and 
simplify  program  requirements  for  State 
agencies  and  institutions.  (95-024) 

Statement  of  Need: 

In  recent  years.  State  and  Federal 
program  reviews  have  fovind  numerous 
cases  of  mismanagement,  abuse,  and  in 
some  instances,  fraud  by  child  care 
institutions  and  facilities  in  the  CACFP. 
These  reviews  revealed  weaknesses  in 
management  controls  over  program 
operations  and  examples  of  regulatory 
noncompliance  by  institutions, 
including  failure  to  pay  facilities  or 
failure  to  pay  them  in  a  timely  maimer; 
improper  use  of  program  funds  for  non- 
program  expenditures;  and  improper 
meal  reimbursements  due  to  incorrect 
meal  counts  or  to  mis-categorized  or 
incomplete  income  eligibility 
statements.  In  addition,  audits  and 
investigations  conducted  by  the  Office 
of  Inspector  General  (OIG)  have  raised 
serious  concerns  regarding  the 
adequacy  of  financial  and 
administrative  controls  in  CACFP. 
Based  on  its  findings,  OIG 
recommended  changes  to  CACFP 
review  requirements  and  management 
controls. 

Summary  of  Legal  Basis: 

Some  of  the  changes  proposed  in  the 
rule  are  discretionary  changes  being 
made  in  response  to  deficiencies  foimd 
in  program  reviews  and  OIG  audits. 
Other  changes  codify  statutory  changes 
made  by  the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994  (Pub.  L.  103- 
448),  the  Personal  Responsibility  and 
Work  Opportunities  Reconciliation  Act 
of  1996  (Pub.  L.  104-193),  and  the 
William  F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (Pub.  L. 
105-336). 

Alternatives: 

In  developing  the  proposal,  the  Agency 
considered  various  alternatives  to 
minimize  burden  on  State  agencies  and 
institutions  while  ensuring  effective 
program  operation.  Key  areas  in  which 
alternatives  were  considered  include 
State  agency  reviews  of  institutions  and 
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sponsoring  organization  oversight  of 
day  care  homes. 

Anticipated  Cost  and  Benefits: 

This  rule  contains  changes  designed  to 
improve  management  and  Financial 
integrity  in  the  CACFP.  When 
implemented,  these  changes  would 
affect  all  entities  in  CACFP.  from  USDA 
to  participating  children  and  children's 
households.  These  changes  will 
primarily  affect  the  procedures  used  by 
State  agencies  in  reviewing  applications 
submitted  by,  and  monitoring  the 
performance  of,  institutions  which  are 
participating  or  wish  to  participate  in 
the  CACFP.  Those  changes  which 
would  affect  institutions  and  facilities 
will  not,  in  the  aggregate,  have  a 
significant  economic  impact. 

Data  on  CACFP  integrity  is  limited, 
despite  numerous  OIG  reports  on 
individual  institutions  and  facilities 
that  have  been  deficient  in  CACFP 
management.  While  program  reviews 
and  OIG  reports  clearly  illustrate  that 
there  are  weaknesses  in  parts  of  the 
program  regulations  and  that  there  have 
been  weaknesses  in  oversight,  neither 
program  reviews,  OIG  reports,  nor  any 
other  data  sources  illustrate  the 
prevalence  and  magnitude  of  CACFP 
fraud  and  abuse.  This  lack  of 
information  precludes  USDA  from 
estimating  the  amount  of  money  lost 
due  to  frBud  and  abuse  or  the  reduction 
in  fraud  and  abuse  the  changes  in  this 
rule  will  realize. 

Risics: 

Continuing  to  operate  the  CACFP  under 
existing  provisions  of  the  regulations 
that  do  not  sufficiently  protect  against 
fraud  and  abuse  in  CACFP  puts  the 
program  at  significant  risk.  This  rule 
includes  changes  designed  to 
strengthen  current  program  regulations 
to  reduce  the  risk  associated  with  the 
program. 

Timetabia: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Interim  Final  Rule 
Intenm  Final  Rule 

Effective 


09/12/00    65  FR  55103 
12/11/00 

06/00/03 
07/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Snuill  Enttties  Affected: 

No 

Government  Levels  Affected: 

State,  Local 


Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Agency  Contact 

Sharon  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive 

Room  308 

Alexandria.  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fhs.usda.gov 

RIN:  0584-AC24 


USDA— Food  Safety  and  Inspection 
Service  (FSIS) 


PROPOSED  RULE  STAGE 


14.  PERFORMANCE  STANDARDS  FOR 
BACON 

Priority: 

Other  Significant 

Legal  Authority: 

21  use  601  et  seq;  21  USC  451  et  seq 

CFR  Citation: 

9  CFR  424.22(b) 

Legal  Deadline: 

None 

Abstract: 

FSIS  is  proposing  to  revise  the 
regulatory  provisions  concerning  the 
production  and  testing  of  pumped 
bacon  (9  CFR  424.22(b)).  FSIS  is 
proposing  to  remove  provisions  that 
prescribe  the  substances  and  amounts 
of  such  substances  that  must  be  used 
to  produce  pumped  bacon.  FSIS  is 
proposing  to  replace  these  provisions 
with  an  upper  limit  for  nitrite  and  a 
performance  standard  that 
establishments  producing  pumped 
bacon  must  meet.  To  meet  the  proposed 
performance  standard,  the  process  used 
would  be  required  to  limit  the  presence 
of  nitrosamines  when  the  product  is 
cooked. 

Statement  of  Need: 

FSIS  is  proposing  to  replace  restrictive 
provisions  concerning  the  processing  of 
pumped  bacon  with  an  upper  limit  for 
nitrite  and  a  performance  standard.  The 
proposed  performance  standard 
concerns  limiting  the  presence  of 
volatile  nitrosamines  in  pumped  bacon. 
These  proposed  changes  are  necessary 


to  make  the  regulations  concerning 
pumped  bacon  consistent  with  those 
governing  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  systems. 

Summary  of  Legal  Basis: 

Under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601-695)  a  meat  or  meat  food 
product  is  adulterated  "if  it  bears  or 
contains  any  poisonous  or  deleterious 
substance  which  may  render  it 
injurious  to  health,  but  in  case  the 
substance  is  not  an  added  substance, 
such  article  shall  not  be  considered 
adulterated  under  this  clause  if  the 
quantity  of  such  substance  in  or  on 
such  article  does  not  ordinarily  render 
it  injurious  to  health"  (21  U.S.C. 
601(m)(l)).  Volatile  nitrosamines  are 
deleterious  because  they  are 
carcinogenic,  and  though  not  added 
directly  to  pumped  bacon,  they  may  be 
produced  when  the  pumped  bacon  is 
fried.  Processors  can  control  the  levels 
of  nitrosamines  that  may  be  present 
when  the  product  is  fried  by 
controlling  the  levels  of  ingoing  nitrite 
and  of  ingoing  curing  accelerators  that 
are  used  in  the  production  of  pumped 
bacon.  In  1978,  USDA  stated  that 
nitrosamines  present  at  confirmable     ' 
levels  in  pumped  bacon  after 
preparation  for  eating  were  deemed  to 
adulterate  the  product.  FSIS  still 
maintains  that  pumped  bacon  with 
confirmable  levels  of  nitrosamines  after 
preparation  for  eating  is  adulterated. 
Under  this  proposed  rule,  processors 
meeting  the  performance  standard 
would  control  the  levels  of 
nitrosamines  in  the  finished  product  by 
complying  with  a  performance 
standard. 

Alternatives: 

No  action;  performance  standards  for 
all  types  of  bacon  (not  just  pumped 
bacon,  as  proposed). 

Anticipated  Cost  and  Benefits: 

Because  FSIS  is  proposing  to  convert 
existing  regulations  to  a  performance 
standard  and  is  not  proposing  any  new 
requirements  for  establishments 
producing  pumped  bacon,  FSIS  does 
not  anticipate  that  this  proposed  rule 
would  result  in  any  significant  costs  or 
benefits.  Pumped  bacon  processing 
establishments  whose  HACCP  plans  do 
not  address  nitrosamines  as  hazards 
reasonably  likely  to  occur  may  incur 
some  costs.  Also,  establishments  that 
choose  to  test  their  products  for 
nitrosamines  may  incur  some  costs. 
Because  this  rule  provides 
establishments  the  flexibility  to  develop 
new  procedures  for  producing  bacon, 
this  rule  may  result  in  profits  to 
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processors  who  develop  cheaper  means 
of  producing  product  or  who  develop 
a  product  with  wide  consiuner  appeal. 

Risics: 
None. 
Timetable: 


Action 


Dste 


FR  CNa 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Govemntent  Levels  Affected: 

None 

Agency  Contact: 

Dr.  Daniel  L.  Engeljohn 

Director,  Regulations  and  Directives 

Development  Staff 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

Room  112  Cotton  Annex  Building 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC49 

USDA— FSIS 

15.  EGG  AND  EGG  PRODUCTS 
INSPECTION  REGULATIONS 

Priority: 

Economically  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Autfiorlty: 

21  USC  1031  to  1056 
CFR  Citation: 

9  CFR  590.570:  9  CFR  590.575;  9  CFR 
590.146;  9  CFR  590.10;  9  CFR  590.411; 
9  CFR  590.502;  9  CFR  590.504;  9  CFR 
590.580;  9  CFR  591;  ... 

Legal  Deadline: 

None 

Abstract: 

The  Food  Safety  and  Inspection  Service 
(FSIS)  is  proposing  to  require  shell  egg 
packers  and  egg  products  plants  to 
develop  and  implement  Hazard 
Analysis  and  Critical  Control  Points 
(HACCP)  systems  and  Sanitation 
Standard  Operating  Procedures  (SOPs). 
FSIS  also  is  proposing  pathogen 
reduction  performance  standards  that 
would  be  applicable  to  pasteurized 


shell  eggs  and  egg  products.  Plants 
would  be  expected  to  develop  HACCP 
systems  that  ensure  products  meet  the 
pathogen  reduction  performance 
standards.  Finally,  FSIS  is  proposing  to 
amend  the  Federal  egg  and  egg 
products  inspection  regulations  by 
removing  current  requirements  for  prior 
approval  by  FSIS  of  egg  products  plant 
drawings,  specifications,  and 
equipment  prior  to  their  use  in  official 
plants.  The  Agency  also  plans  to 
eliminate  the  prior  label  approval 
system  for  egg  products. 

The  actions  being  proposed  are  part  of 
FSIS'  regulatory  reform  effort  to 
improve  FSIS'  egg  and  egg  products 
food  safety  regulations,  better  define 
the  roles  of  Government  and  the 
regulated  industry,  encourage 
innovations  that  will  improve  food 
safety,  remove  unnecessary  regulatory 
burdens  on  inspected  egg  products 
plants,  and  make  the  egg  and  egg 
products  regulations  as  consistent  as 
possible  with  the  Agency's  meat  and 
poultry  products  regulations.  FSIS  is 
also  taking  these  actions  in  light  of 
changing  inspection  priorities  and 
recent  findings  of  Salmonella  in 
pasteurized  egg  products. 

Statement  of  Need: 

FSIS  is  proposing  to  require  shell  egg 
packers  and  egg  products  plants  to 
develop  and  implement  HACCP 
systems  and  salutation  SOPs.  FSIS  also 
is  proposing  pathogen  reduction 
performance  standards  that  would  be 
applicable  to  pasteurized  eggs  and  egg 
products.  Plants  would  be  expected  to 
develop  HACCP  systems  that  ensm« 
that  these  products  meet  the  lethality 
required  by  the  pathogen  reduction 
performance  standards.  In  addition, 
FSIS  is  proposing  to  amend  the  Federal 
shell  egg  and  egg  products  inspection 
regulations  by  removing  current 
requirements  for  approval  by  FSIS  of 
egg  product  plant  drawings, 
specifications,  and  equipment  prior  to 
their  use  in  official  plants.  Finally,  the 
Agency  plans  to  eliminate  the  pre- 
marketing label  approval  system  for  egg 
products  but  to  require  safe-handling 
labels  on  all  shell  eggs. 

The  actions  being  proposed  are  part  of 
FSIS'  regulatory  reform  effort  to 
improve  FSIS'  shell  egg  and  egg 
products  food  safety  regulations  better 
define  the  roles  of  Government  and  the 
regulated  industry,  encourage 
innovations  that  will  improve  food 
safety,  remove  unnecessary  regulatory 
burdens  on  inspected  egg  products 
plants,  and  make  the  shell  egg  and  egg 
products  regulations  as  consistent  as 


possible  with  the  Agency's  meat  and 
poultry  products  regulations.  FSIS  also 
is  taking  these  actions  in  light  of 
changing  inspection  priorities  and 
recent  findings  of  Salmonella  in 
pasteurized  egg  products. 

This  proposal  is  directly  related  to 
FSIS'  PR/HACCP  initiative. 

Summary  of  Legal  Basis: 

This  proposed  rule  is  authorized  under 
the  Egg  Products  Inspection  Act  (21 
U.S.C.  1031-1056).  It  is  not  the  residt 
of  any  specific  mandate  by  the 
Congress  or  a  Federal  court. 

Alternatives: 

A  team  of  FSIS  economists  and  food 
technologists  is  conducting  a  cost- 
benefit  analysis  to  evaluate  the 
potential  economic  impacts  of  several 
alternatives  on  the  public,  the  shell  egg 
and  egg  products  industry,  and  FSIS. 
These  alternatives  include:  (1)  Taking 
no  regulatory  action;  (2)  requiring  all 
inspected  egg  products  plants  to 
develop,  adopt,  and  implement  written 
sanitation  SOPs  and  HACCP  plans;  and 
(3)  converting  to  a  lethality-based 
pathogen  reduction  performance 
standard  many  of  the  ciirrent  highly 
prescriptive  egg  products  processing 
requirements.  The  team  will  consider 
the  effects  of  a  uniform,  across-the- 
board  standard  for  all  egg  products;  a 
performance  standard  based  on  the 
relative  risk  of  different  classes  of  egg 
products;  and  a  performance  standard 
based  on  the  relative  risks  to  public 
health  of  different  production 
processes. 

Anticipated  Cost  and  Benefits: 

FSIS  is  analyzing  the  potential  costs  of 
this  proposed  rulemaking  to  industry, 
FSIS  and  other  Federal  agencies,  State 
and  local  governments,  small  entities, 
and  foreign  countries.  The  expected 
costs  to  industry  will  depend  on  a 
number  of  factors.  These  costs  include 
the  required  lethality,  or  level  of 
pathogen  reduction,  and  the  cost  of 
HACCP  plan  and  sanitation  SOP 
development,  implementation,  and 
associated  employee  training.  The 
pathogen  reduction  costs  will  depend 
on  the  amount  of  reduction  sought  and 
in  what  classes  of  product,  product 
formulations,  or  processes. 

Relative  enforcement  costs  to  FSIS  and 
Food  and  Drug  Administration  may 
change  because  the  two  agencies  share 
responsibility  for  inspection  and 
oversight  of  the  egg  industry  and  a 
common  farm-to-table  approach  for 
shell  egg  and  egg  products  food  safety. 
Other  Federal  agencies  and  local 
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governments  are  not  likely  to  be 
affected. 

FSIS  has  cooperative  agreements  with 
six  States  and  the  Commonwealth  of 
Puerto  Rico  under  which  they  provide 
inspection  services  to  egg  processing 
plants  under  Federal  jurisdiction.  FSIS 
reimburses  the  States  for  staffing  costs 
and  expenses  for  full-time  State 
inspectors.  HACCP  implementation 
may  result  in  a  reduction  of  staffing 
resource  requirements  in  the  States  and 
a  corresponding  reduction  of  the 
Federal  reimbursement.  As  a  result, 
some  States  may  decide  to  stop 
providing  inspection  services  and 
convert  to  Federal  inspection  of  egg 
products  plants. 

Egg  and  egg  product  inspection  systems 
of  foreign  countries  wishing  to  export 
eggs  and  egg  products  to  the  U.S.  must 
be  equivalent  to  the  U.S.  system.  FSIS 
will  consult  with  these  countries,  as 
needed,  if  and  when  this  proposal 
becomes  effective. 

This  proposal  is  not  likely  to  have  a 
significant  impact  on  small  entities. 
The  entities  that  would  be  directly 
affected  by  this  proposal  would  be  the 
approximately  75  federally  inspected 
egg  products  plants,  most  of  which  are 
small  businesses,  according  to  Small 
Business  Administration  criteria.  If 
necessary,  FSIS  will  develop 
compliance  guides  to  assist  these  small 
firms  in  implementing  the  proposed 
requirements. 

Potential  benefits  associated  with  this 
rulemaking  include:  Improvements  in 
human  health  due  to  pathogen 
reduction;  improved  utilization  of  FSIS 
inspection  program  resources;  and  cost 
savings  resulting  from  the  flexibility  of 
egg  products  plants  in  achieving  a 
lethality-based  pathogen  reduction 
performance  standard.  Once  specific 
alternatives  are  identified,  economic 
analysis  will  identify  the  quantitative 
and  qualitative  benefits  associated  with 
each. 

Human  health  benefits  bom  this 
rulemaking  are  likely  to  be  small 
because  of  the  low  level  of  (chiefly 
post-processing)  contamination  of 
pasteurized  egg  products.  In  light  of 
recent  scientific  studies  that  raise 
questions  about  the  efficacy  of  current 
regulations,  however,  it  is  likely  that 
measurable  reductions  will  be  achieved 
in  the  risk  of  foodbome  illness. 

Risks: 

FSIS  believes  that  this  regulatory  action 
may  result  in  a  further  reduction  in  the 
risks  associated  with  egg  products.  The 
development  of  a  lethality-based 


pathogen  reduction  performance 
standard  for  egg  products,  replacing 
command-and-control  regulations,  will 
remove  unnecessary  regulatory 
obstacles  to.  and  provide  incentives  for, 
innovation  to  improve  the  safety  of  egg 
products. 

To  assess  the  potential  risk-reduction 
impacts  of  this  rulemaking  on  the 
public,  an  intra- Agency  group  of 
scientific  and  technical  experts  is 
conducting  a  risk  management  analysis. 
The  group  has  been  charged  with 
identifying  the  lethality  requirement 
sufficient  to  ensure  the  safety  of  egg 
products  and  the  alternative  methods 
for  implementing  the  requirement.  The 
egg  products  processing  and 
distribution  module  of  the  Salmonella 
enteritidis  Risk  Assessment,  made 
public  June  12,  1998,  will  be 
appropriately  modified  to  evaluate  the 
risk  associated  with  the  regulatory 
alternatives. 

Timetabis: 


Action 


CM*  FR  Cits 


NPRM 


06«t)0A)3 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entitles  Affected: 

Businesses.  Governmental  Jurisdictions 

Government  Levels  Affected: 

Federal.  State 

Federalism: 

Undetermined 

Agency  Contact 

Dr.  Daniel  L.  Engeljohn 

Director,  Regulations  and  Directives 

Development  Stafi 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

Room  112  Cotton  Annex  Building 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohndusda.gov 

RIN:  0583-AC58 

USDA— fSIS 

16.  EUMINATION  OF  CHILUNG  TIME 
AND  TEMPERATURE  REQUIREMErfTS 
FOR  READY-TO-COOK  POULTRY 
(SECTION  610  REVIEW) 

Priority: 

Other  Significant 
Legal  Auttrartty: 
21  use  451  to  470 


CFR  Citation: 

9  CFR  381.66 

Legal  Deadline: 

None 

Abstract: 

FSIS  is  proposing  to  eliminate  the  time 
and  temperature  requirements  for 
chilling  ready-to-cook  poultry  carcasses 
and  giblets.  The  Agency  is  taking  this 
action  because  the  requirements  are 
inconsistent  with  the  Agency's 
Pathogen  Reduction/Hazard  Analysis 
and  Critical  Control  Point  (PR/HACCP) 
System  regulations,  with  its  final  rule 
further  restricting  retained  water  in  raw 
meat  and  poultry,  and  with  the 
Agency's  regulatory  reform  program. 
Moreover,  because  of  these  regulations, 
the  meat  and  poultry  industries  receive 
disparate  regulatory  treatment:  No 
regulations  that  apply  to  the  chilling 
of  poultry  apply  to  the  chilling  of  meat. 
This  proposal  responds  to  longstanding 
petitions  by  industry  trade  associations. 

Statement  of  Need: 

This  proposed  rule  addresses  Federal 
regulations  that  are  inconsistent  with 
the  PR/HACCP  regulations  because  they 
restrict  the  ability  of  poultry  processors 
to  choose  appropriate  and  effective 
measures  to  eliminate,  reduce,  or 
control  biological  hazards  identified  in 
their  hazard  analyses.  The  regulations 
aliso  complicate  efforts  by 
establishments  to  comply  with  the 
terms  of  the  January  9,  2001,  final  rule 
further  restricting  the  amount  of  water 
that  may  be  retained  in  raw  meat  or 
poultry  products  after  post-evisceration 
processing;  some  establishments  may 
have  to  use  chilling  procedures  that 
result  in  higher  levels  of  retained  water 
in  carcasses  than  may  be  necessary  to 
achieve  the  same  food  safety  objective. 
For  example,  establishments  that 
operate  automated  chillers  may  have  to 
subject  poultry  carcasses  to  higher 
agitation  rates  or  longer  dwell  times  in 
the  chillers.  Also,  as  discussed  above, 
the  time/temperature  chilling 
regulations  for  poultry  are  inconsistent 
with  the  PR/HACCP  regulations,  the 
retained  water  regulations,  and  the 
meat  inspection  regulations. 

Summary  of  Legal  Basis: 

This  regulatory  action  is  authorized 
under  the  Poultry  Products  Inspection 
Act  (21  U.S.C.  451-470). 

Alternatives: 

FSIS  evaluated  five  regulatory 
alternatives:  (1)  Taking  no  regulatory 
action;  (2)  replacing  the  command-and- 
control  requirements  with  a 
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performance  standard;  (3)  requiring 
meatpackers,  as  well  as  poultry 
processors,  to  comply  with  such  a 
performance  standard;  (4)  requiring  all 
establishments  that  prepare  raw  meat 
or  poultry  products  or  handle, 
transport,  or  receive  the  products  in 
transportation  to  comply  with  a 
performance  standard;  or  (5)  removing 
the  command-and-control  requirements 
from  the  povdtry  products  inspection 
regulations.  The  Agency  chose  the  fifth 
alternative. 

Anticipated  Cost  and  Benefits: 

Poultry  processors  would  gain  the 
flexibility  to  choose  the  best  processing 
techniques  and  procedures  for 
achieving  production  efficiencies, 
meeting  HACCP  food  safety  objectives, 
and  preventing  economic  adulteration 
of  raw  product  with  retained  water  in 
amounts  greater  than  unavoidable  for 
food-safety  purposes.  They  would  be 
able  to  operate  with  a  wider  range  of 
chilling  temperatures  consistently  with 
the  requirements  of  the  PR/HACCP 
regulations.  The  poultry  products 
industry  could  achieve  energy 
efficiencies  resulting  in  annual  savings 
of  as  much  as  $2.8  million.  The 
industry  could  also  reduce  carcass 
"dwell  times"  in  immersion  chillers 
and  thereby  reduce  the  amount  of  water 
absorbed  and  retained  by  the  carcasses. 
The  reduction  in  dwell  time  might 
enable  some  establishments. 
particularly  those  currently  operating  at 
the  throughput  capacity  of  their 
chillers,  to  increase  production  by 
installing  additional  evisceration  lines. 

Poultry  establishments  would  therefore 
be  able  to  operate  more  efficiently  to 
provide  consumers  with  product  that  is 
not  adulterated.  FSIS  also  would  gain 
some  flexibility  by  being  able  to 
reallocate  some  inspection  resources 
from  measuring  the  temperature  of 
chilled  birds  to  such  activities  as 
HACCP  system  verification. 

This  proposed  rule  would  directly 
impose  no  new  costs  on  the  regulated 
industry.  It  would  relieve  burdens 
arising  from  the  disparate  impacts  of 
the  current  regulations  on  the  meat  and 
poultry  industries. 

Risks: 

None 

Timetable: 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Dr.  Daniel  L.  Engeljohn 

Director,  Regulations  and  Directives 

Development  Staff 

Department  of  Agriculture 

Food  Safety  and  Inspt  ction  Service 

Room  112  Cotton  Annex  Building 

1400  Independence  Avenue  SW     . 

Washington.  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeliohn@usda.gov 

RIN:  0583-AC87 


USDA— FSIS 

17.  EMERGENCY  REGULATIONS  TO 
PREVENT  MEAT  FOOD  AND  MEAT 
PRODUCTS  THAT  MAY  CONTAIN  THE 
BSE  AGENT  FROM  ENTERING 
COMMERCE 

Priority: 

Economically  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  AuttKKity: 

21  USC  601  et  seq 
CFR  Citation: 
Not  Yet  Determined 
Legal  Deadline: 

None 

Abstract: 

FSIS  is  proposing  to  amend  the  meat 
inspection  regulations  to  add 
emergency  regulations  to  prevent  meat 
and  meat  food  products  that  may 
contain  the  bovine  spongiform 
encephalopathy  (BSE)  agent  from 
entering  commercie.  The  emergency 
regulations  would  become  effective 
when,  and  if,  BSE  is  diagnosed  in 
native  cattle  in  the  United  States.  FSIS 
may  also  propose  to  issue  certain 
regulations  in  the  absence  of  BSE  as 
preventive  measures.  The  proposed 
regulations  provide  for  periodic  review 
by  FSIS  to  determine  their  effectiveness 
and  to  evaluate  the  need  to  modify  or 
remove  some  measures  or  impose 
additional  measures. 


Action 


Date         FR  Cite       Statement  of  Need: 


NPRM  06/00/03 

Regulatory  Flexibillty  Analysis 
Required: 

No 


FSIS  is  proposing  to  amend  the  meat 
inspection  regulations  to  add 
provisions  to  prevent  meat  and  meat 
produqts  that  may  cpntain  the  BSE 
agent  from  entering  commerce  in  the 


event  that  BSE  is  diagnosed  in  native 
cattle  in  the  U.S.  Any  final  rule  that 
is  developed  as  a  result  of  this  proposal 
will  become  effective  if,  and  when,  a 
native  case  of  BSE  is  detected  in  the 
U.S. 

BSE  is  a  chronic,  degenerative, 
neorological  disorder  of  cattle. 
Worldwide,  there  have  been  more  than 
185.000  cases  since  the  disease  was 
first  diagnosed  in  1986  in  Great  Britain. 
There  have  been  no  cases  of  BSE 
detected  in  the  United  States  despite 
10  years  of  active  surveillance  for  the 
disease.  Recent  laboratory  and 
epidemiological  research  indicate  that 
there  is  a  causal  association  between 
BSE  and  variant  Creutzfeldt-Jakob 
Disease  (vCJD).  a  slow  degenerative 
disease  that  affects  the  central  nervous 
system  of  humans.  Like  BSE.  vCJD  has 
not  been  detected  in  the  United  States. 
Both  BSE  and  vCJD  are  always  fatal. 

Although  BSE  has  not  been  detected  in 
the  U.S..  USDA  poUcy  in  regard  to  BSE 
has  been  to  be  proactive  and 
preventive.  Therefore,  FSIS  is 
proposing  these  regulations  so  that  the 
Agency  will  have  an  immediate 
re^gulatory  response  in  the  event  that 
BSE  is  detected  in  the  U.S.  Once 
finahzed,  the  proposed  measures  will 
be  incorporated  in  the  meat  inspepLon 
regulations  but  would  only  become 
effective  if,  and  when,  BSE  is  detected 
in  native  cattle.  The  proposed 
regulations  would:  (1)  Prohibit  certain 
materials  that  have  been  shown  to 
contain  the  BSE  agent  in  BSE-infected 
cattle  to  be  used  for  human  food  or 
in  the  production  of  human  food;  (2) 
prescribe  handling,  storage,  and 
transportation  requirements  for  such 
materials;  (3)  prohibit  slaughter 
procedures  that  may  cause  potentially 
infective  tissues  to  migrate  to  edible 
tissues;  (4)  impose  restrictions  on  the 
use  of  the  vertebral  column  as  a  source 
material  in  the  production  of  meat 
produced  using  advanced  meat 
recovery  systems  (AMRS)  and  in  the 
production  of  "Mechanically  Separated 
(Beef)"  (MS(Beef))  meat  food  product; 
(5)  prescribe  requirements  for  the 
slaughtering  and  processing  of  cattle 
whose  materials  are  most  likely  to 
contain  the  BSE  agent  if  the  animal  is 
infected  with  BSE;  and  (6)  prescribe 
requirements  for  the  sanitation  or 
disposal  of  plant  equipment  that  may 
be  contaminated  with  the  BSE  agent. 
The  proposed  regulations  provide  for 
periodic  review  by  FSIS  to  determine 
their  effectiveness  and  to  evaluate  the 
need  to  modify  or  remove  some 
measures  or  impose  additional 
measures. 
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Summary  of  Lagal  Basis: 

Under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601-695).  FSIS  issues 
regulations  governing  the  production  of 
meat  and  meat  food  products.  The 
regulations,  along  with  FSIS  inspection 
programs,  are  designed  to  ensure  that 
meat  food  products  are  safe,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged. 

Attamativas: 

As  an  alternative  to  the  proposed 
requirements.  FSIS  considered  taking 
no  action.  FSIS  rejected  this  option 
because,  as  previously  mentioned, 
USDA  policy  in  regard  to  BSE  has  been 
to  be  proactive  and  preventive. 
Publishing  a  proposed  rule  will  inform 
the  public  of  the  type  of  regulatory 
response  it  can  expect  from  FSIS  when, 
and  if,  BSE  is  detected  in  native  cattle. 

In  addition  to  the  proposed 
requirements.  FSIS  is  considering 
taking  actions  prior  to  the  detection  of 
BSE  in  the  U.S.  to  minimize  human 
exposure  to  materials  from  cattle  that 
could  potentially  contain  the  BSE 
agent.  The  measures  under 
consideration  are  targeted  at  the 
materials  of  cattle  that  are  most  likely 
to  contain  the  BSE  agent,  if  such 
animals  have  been  infected  with  BSE. 
and  those  cattle  that  have  consumed 
feed  prohibited  by  Food  and  Drug 
Administration's  (FDA)  regulations  (i.e., 
mammalian  meat  and  bone  meal  in 
ruminant  feed). 

Anticipatad  Cost  and  Banafits: 

If  issued  as  a  final  rule,  this  proposal 
would  result  in  costs  to  the  regulated 
industry.  FSIS  expects  to  minimize  the 
costs  by  targeting  the  regulations  to 
apply  to  those  cattle  whose  materials 
are  most  likely  to  contain  the  BSE  agent 
if  the  animal  is  infected  with  BSE. 
Banning  certain  materials,  such  as  brain 
and  spinal  cord,  for  use  as  human  food 
may  require  additional  staff  and  time 
to  remove  such  materials.  Materials 
prohibited  for  use  as  human  food  could 
not  be  sold  domestically  or  exported. 
Companies  may  be  required  to  Find 
new  ways  to  handle  and  dispose  of 
these  materials,  which  would  impose 
additional  costs.  Prohibiting  the  use  of 
bovine  vertebral  column  as  a  source 
material  in  AMRS  and  systems  used  to 
produce  MS  (Beef)  product  could  result 
in  a  decrease  in  product  yield  and  may 
require  companies  that  use  these 
systems  to  produce  boneless  beef  and 
beef  products  to  Bnd  other  uses  for 
bovine  vertebral  column. 
Establishments  whose  equipment  may 
have  been  contaminated  with  the  BSE 


agent  may  have  costs  associated  with 
sanitation  or  disposal  of  plant 
equipment. 

FSIS  may  incur  costs  to  increase 
inspection  and  compliance  activities  to 
ensure  that  the  measures  taken  to 
prevent  meat  and  meat  food  products 
that  may  contain  the  BSE  agent  from 
entering  commerce  are  effiective. 
Producers  may  receive  lower  prices 
from  processors,  and  some  of  their 
stock  may  be  condemned  outright.  The 
price  consumers  pay  for  meat  may  rise 
or  fall  depending  on  how  the  discovery 
of  BSE  in  the  U.S.  would  affect 
consumer  demand  for  beef. 

The  main  benefit  of  this  proposed  rule 
is  the  prevention  of  vCJD  in  the  United 
States.  There  have  been  over  100 
definite  and  probable  cases  of  vCJD 
detected  worldwide  since  the  disease 
was  first  identified  in  1986  in  the 
United  Kingdom.  While  vCJD  is  still 
considered  a  rare  condition,  the  extent 
or  occurrence  of  a  vCJD  epidemic  in 
the  United  Kingdom  cannot  be 
determined  because  of  the  long 
incubation  period  (up  to  25  years). 
Thus,  if  issued  as  a  final  rule,  this 
proposal  could  have  widespread  public 
health  benefits  if  it  serves  to  prevent 
a  vCJD  epidemic  fit)m  developing  in' 
the  U.S.  Even  if  vCJD  remains  a  rare 
condition,  this  proposed  rule  will  still 
have  public  health  benefits  because  of 
the  severity  of  the  symptoms  associated 
with  vCJD  and  the  fact  that  vCJD  is 
always  fatal. 

This  proposed  rule  may  benefit  the 
meat  industry  by  helping  to  restore 
confidence  in  the  domestic  meat  supply 
when,  and  if,  a  native  case  of  BSE  is 
detected  in  the  U.S.  This  may  limit 
losses  to  meat  slaughter  and  processing 
operations  in  the  long  run. 

Risks: 

Although  vCJD  is  a  rare  condition,  the 
symptoms  are  severe,  and  it  is  always 
fatal.  This  proposed  rule  is  intended  to 
reduce  the  risk  of  humans  developing 
vCJD  in  the  U.S.  in  the  event  BSE  is 
detected  in  native  cattle.  The  measures 
proposed  by  FSIS  are  intended  to 
minimize  human  exposure  to  materials 
from  cattle  that  could  potentially 
contain  the  BSE  agent.  In  April  1998, 
USDA  entered  into  a  cooperative 
agreement  with  Harvard  University's 
School  of  Public  Health  to  conduct  a 
risk  analysis  to  assess  the  potential 
pathways  for  entry  into  U.S.  cattle  and 
the  U.S.  food  supply,  to  evaluate 
existing  regulations  and  policies,  and 
to  identify  any  additional  measures  that 
could  be  taken  to  protect  human  and 
animal  health.  FSIS  will  use  the 


findings  of  the  risk  assessment  to 
evaluate  the  level  of  risk  reduction 
associated  with  the  proposed  measures. 

Unlike  bacterial  and  viral  pathogens 
that  may  be  found  in  or  on  meat  food 
products,  the  BSE  agent  cannot  be 
destroyed  by  conventional  methods, 
such  as  cooking  or  irradiation.  Also, 
although  it  is  rare.  vCJD,  the  human 
disease  associated  with  exposure  to  the 
BSE  agent,  is  generally  more  severe 
than  the  human  illnesses  associated 
with  exposure  to  bacterial  and  viral 
pathogens.  Thus,  if  BSE  were  detected 
in  the  U.S.,  additional  measures  to 
reduce  the  risk  of  human  exposure  to 
the  BSE  agent  are  necessary  to  protect 
public  health. 

Timatabia: 


Action 


Data  FR  CIta 


NPRM 


09AXV03 


Ragulatory  Flaxibiiity  Analyaia 
Raquirad: 

Yes 

Small  Entttias  Affactad: 

Businesses 

Govammant  Lavals  Affactad: 

■Undetermined 
Faderalism: 

Undetermined 

Agancy  Contact: 

Dr.  Daniel  L.  Engeljohn 

Director,  Regulations  and  Directives 

Development  Staff 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

Room  112  Ckitton  Annex  Building 

1400  Independence  Avenue  SW 

Washington.  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daaiel.engeljohn@usda.gov 

RIN:  058^-AC88 
USDA— FSIS 


RNAL  RULE  STAGE 


18.  PERFORMANCE  STANDARDS  FOR 
READY-TO-EAT  MEAT  AND  POULTRY 
PRODUCTS 

Priority: 

Economically  Significant 
Unfundad  Mandataa: 

Undetermined 
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Lagal  Authority: 

21  use  451  et  seq;  21  USC  601  et  seq 

CFR  Citation: 

9  CFR  317;  9  CFR  381;  9  CFR  430 

Lagal  Daadiina: 

None  < 

Abstract: 

FSIS  has  proposed  to  establish 
pathogen  reduction  performance 
standards  for  all  ready-to-eat  and 
partially  heat-treated  meat  and  poultry 
products.  The  performance  standards 
spell  out  the  objective  level  of  pathogen 
reduction  that  establishments  must 
meet  diuing  their  operations  in  order 
to  produce  safe  products  but  allow  the 
use  of  customized,  plant-specific 
processing  procedures  other  than  those 
prescribed  in  the  earlier  regulations. 
Along  v>dth  HACCP,  food  safety 
performance  standards  will  give 
establishments  the  incentive  and 
flexibility  to  adopt  innovative,  science- 
based  food  safety  processing  procedures 
and  controls,  while  providing  objective, 
measurable  standards  that  can  be 
verified  by  Agency  inspectional 
oversight.  This  set  of  performance 
standards  will  include  and  be 
consistent  with  those  already  in  place 
for  certain  ready-to-eat  meat  and 
poultry  products.  FSIS  also  proposed 
testing  requirements  intended  to  reduce 
the  incidence  of  Listeria  in  ready-to-eat 
meat  and  poultry  products. 

Statamant  of  Naad: 

The  Food  Safety  and  Inspection  Service 
(FSIS)  has  proposed  to  amend  the 
Federal  meat  and  poultry  inspection 
regulations  by  establishing  food  safety 
performance  standards  for  all  ready-to- 
eat  and  all  partially  heat-treated  meat 
and  poultry  products.  The  proposed 
performance  standards  set  forth  both 
levels  of  pathogen  reduction  and  limits 
on  pathogen  growth  that  oflRcial  meat 
and  poultry  establishments  must 
achieve  during  their  operations  in  order 
to  produce  imadulterated  products  but 
allow  the  use  of  customized,  plant- 
specific  processing  procedures.  The 
proposed  performance  standards  apply 
to  ready-to-eat  meat  and  poultry 
products,  categorized  as  follows:  Dried 
products  (e.g..  beef  or  poultry  jerky); 
salt-cured  products  (e.g.  country  ham); 
fermented  products  (e.g.,  salami  and 
Lebanon  bologna);  cooked  and 
otherwise  processed  products  (e.g.,  beef 
and  chicken  burritos,  corned  beef, 
pastrami,  poultry  rolls,  and  txirkey 
franks);  and  thermally-processed, 
commercially  sterile  products  (e.g., 


canned  spaghetti  with  meat  balls  and 
canned  corned  beef  hash). 

Although  FSIS  routinely  samples  and 
tests  some  ready-to-eat  products  for  the 
presence  of  pathogens  prior  to 
distribution,  there  are  no  specific 
regulatory  pathogen  reduction 
requirements  for  most  of  these 
products.  The  proposed  performance 
standards  will  help  ensure  the  safety 
of  these  products;  give  establishments 
the  incentive  and  flexibility  to  adopt 
innovative,  science-based  food  safety 
processing  procedures  and  controls; 
and  provide  objective,  measiuable 
standards  that  can  be  verified  by 
Agency  oversight. 

FSIS  also  proposed  requirements 
intended  to  reduce  the  incidence  of 
Listeria  in  ready-to-eat  meat  and 
poultry  products.  First,  FSIS  proposed 
to  require  establishments  that  produce 
ready-to-eat  meat  and  poultry  products 
to  conduct  environmental  testing  for 
Listeria  to  verify  that  they  are 
controlling  the  presence  of  L. 
monocytogenes  v^thin  their  processing 
environments.  Establishments  that  have 
developed  and  implemented  HACCP 
controls  for  L.  monocytogenes  would  be 
exempt  from  these  testing  requirements. 

FSIS  also  has  proposed  to  eliminate  its 
regulations  that  require  that  both  ready- 
to-eat  and  not-ready-to-eat  pork  and 
products  containing  pork  be  treated  to 
destroy  trichinae  (Trichinella  spiralis). 
These  requirements  are  inconsistent 
with  HACCP,  and  some  will  be 
lumecessary  if  FSIS  makes  final  the 
proposed  performance  standards  for 
ready-to-eat  meat  and  poultry  products. 

Summary  of  Lagal  Basis: 

Under  the  Federal  Meat  Inspection  Act 
(21  U.S.C  601-695)  and  the  Poultry 
Product  Inspection  Act  (21  U.S.C  451- 
470)  FSIS  issues  regulations  governing 
the  production  of  meat  and  poultry 
products  prepared  for  distribution  in 
commerce.  The  regulations,  along  with 
FSIS  inspection  programs,  are  designed 
to  ensure  that  meat  and  poultry 
products  are  safe,  not  adulterated,  and 
properly  marked,  labeled,  and 
packaged. 

Altamattvas: 

As  an  alternative  to  all  of  the  proposed 
requirements,  FSIS  considered  taking 
no  action.  As  alternatives  to  the 
proposed  requirements  for  Listeria 
testing,  FSIS  considered:  End-product 
testing;  mandatory  post-lethality 
interventions  for  L.  monocytogenes; 
mandatory  food-contact  surface  testing 
for  all  establishments  that  produce 
read-to-eat  products;  redesignation  of 


hotdogs  and  other  ready-to-eat  products 
as  not-ready-to-eat;  and  requiring  "use- 
by"  date  labeling  on  certain  ready-to- 
eat  products. 

Anticipatad  Cost  and  Banafits: 

If  the  proposed  regulations  could 
achieve  a  complete  elimination  of 
listeriosis  that  results  from  the 
consumption  of  contaminated  RTE 
meat  and  poultry  products,  the 
expected  annual  reduction  in  listeriosis 
cases  and  deaths  would  range  from 
1,660  cases  and  331  deaths  (based  on 
the  draft  FDA-FSIS  risk  assessment  and 
on  100  percent  program  effectiveness) 
to  167  cases  and  35  deaths  (based  on 
two  independent  CDC  studies  and  on 
100  percent  program  effectiveness). 
FSIS  is  imcertain  about  the 
effectiveness  of  its  proposed  testing 
requirements  in  reducing  listeriosis  and 
therefore  unable  to  adequately  quantify 
a  range  of  benefits.  FSIS  intends  to  use 
comments  and  data  received  during  the 
comment  period  and  at  the  planned 
technical  conference  to  refine  the 
proposed  regiilations  and  to  better 
estimate  benefits.  It  is  of  course 
unlikely  that  the  proposed  regulations 
could  achieve  complete  elimination  of 
the  listeriosis  that  results  from 
contaminated  meat  and  poultry,  but 
FSIS  believes  that  the  benefits  of  the 
regulations  would  exceed  the  total  costs 
of  all  of  the  proposed  provisions. 

The  two  main  provisions  of  the 
proposed  rule  are:  (1)  Mandatory  in- 
plant  testing  for  Listeria  and  (2) 
Salmonella  and  E.  coli  performance 
standards  firms  must  employ  as 
measures  of  process  confrol.  Much  of 
the  costs  of  these  actions  are  associated 
with  first-year,  one-time  validation 
pertaining  to  the  achievement  of  the 
performance  standards  and  with  the 
incorporation  of  new  information  into 
plants'  HACCP  plans.  These  initial 
costs  are  projected  at  over  $6.5  million, 
while  aimual  reciuring  costs  are 
estimated  at  $6.2  million.  Benefits  are 
expected  to  result  from  less 
contaminated  product  entering 
commercial  chaimels  due  to  increased 
sanitation  efforts  and  in-plant 
verification  through  testing. 

Risks: 
None. 
Timatabia: 


Action 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End  ^ 
NPRM  Comment 

Period  Extended 


02/27/01    66  FR  12590 
05/29/01 

07/03A)1    66  FR  35112 
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Action 


DM*  FR  CM* 


NPnM  Comment 

Period  End 
Final  Action 


09/10/01 


06AXV03 


R«gulatory  FtexHMltty  Analysis 
Raquirsd: 

Yes 

Small  EntHlas  Affsctsd: 

Businesses 

Government  Lavsis  Affactad: 

Undetermined 

Agancy  Contact: 

Dr.  Daniel  L.  Engeljohn 

Director,  Regulations  and  Directives 

Development  Staff 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

Room  112  Cotton  Annex  Building 

1400  Independence  Avenue  SW 

Washington.  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeliohn@usda.gov 

RIN:  0583-AC46 


USOA— FSIS 

19.  MEAT  PRODUCED  BY  ADVANCED 
MEAT/BONE  SEPARATION 
MACHINERY  AND  RECOVERY 
SYSTEMS 

Priority: 

Other  Significant 

Lagal  Authority: 

21  use  601  to  695 

CFR  Citation: 

9  CFR  301.2;  9  CFR  318.24  (Revision): 
9  CFR  320.1(b)(10) 

Lagal  Daadlina: 

None 

At>stract: 

In  1994.  the  Food  Safety  and  Inspection 
Service  (FSIS)  amended  its  regulations 
to  recognize  that  products  resulting 
from  advanced  meat/bone  separation 
machinery  comes  within  the  definition 
of  meat  when  recovery  systems  are 
operated  to  assure  that  the 
characteristics  and  composition  of  the 
resulting  product  are  consistent  with 
those  of  meat.  Subsequent  compliance 
problems  and  other  concerns  have 
made  it  apparent  that  the  regulations 
are  inadequate  to  prevent  misbranding 
and  economic  adulteration.  Therefore, 
FSIS  is  developing  a  rule  to  clarify  the 
regulations  and  supplement  the  rules 
for  assuring  compliance. 


Statamant  of  Naad: 

In  1998.  FSIS  proposed  to  clarify  the 
meat  inspection  regulations  regarding 
mechanically  separated  meat  contained 
in  a  final  rule  issued  in  December  1995. 
The  rule  would  replace  the  present 
compliance  program  parameters  with 
non-compliance  criteria  for  bone  and 
bone-related  material.  The  rule  would 
require,  as  a  prerequisite  to  labeling  or 
using  product  derived  by  mechanically 
separating  slieletal  muscle  tissue  from 
cattle  and  swine  bones  as  meat,  that 
establishments  implement  and 
document  procedures  for  ensuring  that 
their  production  process  is  in  control. 
The  proposed  rule  was  published  in 
1998. 

FSIS  intends  to  implement  more  rigid 
measures  for  central  nervous  system 
tissue  and  prohibiting  the  use  of 
vertebral  columns  in  the  AMR  final 
product  unless  the  establishment  can 
demonstrate  effective  process  control  to 
ensure  that  no  spinal  cord  and  dorsal 
root  ganglia  will  be  present  in  the  final 
AMR  product.  Current  FSIS  policy 
prohibits  the  presence  of  spinal  cord 
in  AMR  products  but  not  the  presence 
of  DRG  or  the  use  of  vertebral  columns. 
In  January  2002,  FSIS  began  the  first 
of  two  surveys  on  AMR  products 
derived  from  non-vertebral  and 
vertebral  beef  and  pork  colunms. 

Summary  of  Lagal  Basis: 

This  action  is  authorized  under  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601-695). 

Altemativea: 

No  action. 

Anticipated  Cost  and  Banaflts: 

Although  the  1998  proposed  rule  was 
determined  to  be  not  economically 
significant.  FSIS  restudied  the  projected 
costs  using  data  from  various  FSIS  data 
bases  and  other  sources  to  develop  an 
improved  estimate  of  the  benefits  and 
costs  of  implementing  the  final  rule.  To 
date,  it  appears  that  the  final  rule  will 
not  be  economically  significant,  but 
data  evaluation  continues.  The  benefit 
of  enforcing  the  misbranding  provisions 
will  ensure  that  the  product  does  not 
contain  materials  not  consistent  with 
boneless,  comminuted  meat. 

Riska: 

None. 

TimataMa: 


FR  OH* 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


04/13/98    63  FR  17959 
06/12/98 

09/00/03 


Regulatory  Flaxibility  Analysis 
Required: 

Undetermined 

Govammant  l.avala  Affactad: 

None 

Agancy  Contact: 

Dr.  Daniel  L.  Engeljohn 

Director,  Regulations  and  Directives 

Development  Staff 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

Room  112  Cotton  Annex  Building 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC51 

USDA— FSIS 

20.  NUTRITION  LABEUNG  OF 
GROUND  OR  CHOPPED  MEAT  AND 
POULTRY  PRODUCTS  AND  SINGLE- 
INGREDIENT  PRODUCTS 

Priority: 

Other  Significant 

Lagal  Autttority: 

21  use  601  et  seq:  21  USC  451  et  seq 

CFR  Citation: 

9  CFR  317;  9  CFR  381 

Legal  Deadline: 

None 

Abstract: 

FSIS  has  proposed  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  require  that 
nutrition  information  be  provided  for 
the  major  cuts  of  single-ingredient,  raw 
meat  and  poultry  products,  either  on 
their  label  or  at  their  point-of-purchase. 
FSIS  proposed  to  require  nutrition 
labeling  of  the  major  cuts  of  single- 
ingredient,  raw  meat  and  poultry 
products  because,  during  the  most 
recent  surveys  of  retailers,  the  Agency 
did  not  find  significant  participation  in 
the  voluntary  nutrition  labeling 
program  for  single-ingredient,  raw  meat 
and  poultry  products. 

In  this  rule,  FSIS  also  proposed  to 
amend  its  regulations  to  extend 
mandatory  labeling  to  single-ingredient 
ground  or  chopped  products.  Under 
this  proposal,  individual  retail  packages 
of  ground  or  chopped  meat  and  ground 
or  chopped  poultry  products  would 
bear  nutrition  labeling.  The  Agency  has 
determined  that  ground  or  chopped 
products  are  different  frtim  other  single- 


ingredient  products  in  several 
important  respects.  Thus,  FSIS 
proposed  to  make  nutrition  labeling 
requirements  for  ground  or  chopped 
products  consistent  with  those  for 
multi-ingredient  products. 

Finally,  FSIS  has  proposed  to  amend 
the  nutrition  labeling  regulations  to 
provide  that,  when  a  ground  or 
chopped  product  does  not  meet  the 
criteria  to  be  labeled  "low  fat,"  a  lean 
percentage  claim  may  be  included  on 
the  product  label  or  in  labeling  as  long 
as  a  statement  of  the  fat  percentage  also 
is  displayed  on  the  label  or  in  labeling. 

Statement  of  Need: 

The  Agency  has  proposed  to  require 
that  nutrition  information  be  provided 
for  the  major  cuts  of  single-ingredient, 
raw  meat  and  poultry  products,  either 
on  their  label  or  at  their  point-of- 
purchase,  because  diuing  the  most 
recent  surveys  of  retailers,  the  Agency 
did  not  find  significant  participation  in 
the  voluntary  nutrition  labeling 
program  for  single-ingredient,  raw  meat 
and  poultry  products.  Without  the 
nutrition  information  for  the  major  cuts 
of  single-ingredient,  raw  meat  and 
poultry  products  that  would  be 
provided  if  significant  participation  in 
the  voluntary  nutrition  labeling 
program  existed.  FSIS  believes  that 
these  products  would  be  misbranded. 

FSIS  has  also  proposed  to  amend  its 
regulations  to  require  nutrition  labels 
on  the  packages  of  all  ground  or 
chopped  meat  and  poultry  products. 
The  Agency  has  determined  that  single- 
ingredient,  ground  or  chopped  products 
are  different  from  other  single- 
ingredient  products  in  several 
important  respects.  Thus,  FSIS  has 
proposed  to  make  nutrition  labeling 
requirements  for  all  ground  or  chopped 
products  consistent  with  those  for 
multi-ingredient  products. 


Finally,  FSIS  has  proposed  to  amend 
the  nutrition  labeling  regulations  to 
provide  that  when  a  ground  or  chopped 
product  does  not  meet  the  criteria  to 
be  labeled  "low  fat,"  a  lean  percentage 
claim  may  be  included  on  the  product 
as  long  as  a  statement  of  the  fat 
percentage  is  also  displayed  on  the 
label  or  in  labeling.  FSIS  proposed  this 
provision  because  many  consumers 
have  become  accustomed  to  this 
labeling  on  ground  beef  pror'  icts  and 
because  FSIS  believed  this  labeling 
provides  a  quick,  simple,  accurate 
means  of  comparing  all  ground  or 
chopped  meat  and  poultry  products. 

Summary  of  l-egal  Baaia: 

This  action  is  authorized  under  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601-695)  and  the  Poultry  Products 
hispection  Act  (21  U.S.C.  451-470). 

Altamatives: 

No  action;  nutrition  labels  required  on 
all  single-ingredient,  raw  products 
(major  cuts  and  non-major  cuts)  and  all 
ground  or  chopped  products;  nutrition 
labels  required  on  all  major  cuts  of 
single-ingredient,  raw  products  (but  not 
non-major  cuts)  and  all  ground  or 
chopped  products;  nutrition 
information  at  the  point-of-purchase 
required  for  all  single-ingredient,  raw 
products  (major  and  non-major  cuts) 
and  for  all  ground  or  chopped 
products. 

Anticipated  Cost  and  Banafits: 

Costs  would  include  the  equipment  for 
making  labels,  labor,  and  materials 
used  for  labels  for  ground  or  chopped 
products.  FSIS  believes  that  the  cost  of 
providing  nutrition  labeling  for  the 
major  cuts  of  single-ingredient,  raw 
meat  "and  poultry  products  should  be 
negligible.  Retail  establishments  would 
have  the  option  of  providing  nutrition 
information  through  point-of-purchase 
materials.  These  materials  are  available 
for  a  nominal  fee  through  the  Food 


Marketing  Institute.  Also,  FSIS  intends 
to  make  point-of-purchase  materials 
available,  free  of  charge,  on  the  FSIS 

web  site. 

Benefits  of  the  nutrition  labeling  rule 
would  result  from  consumers 
modifying  their  diets  in  response  to 
new  nutrition  information  concerning 
ground  or  chopped  products  and  the 
major  cuts  of  single-ingredient,  raw 
products.  Reductions  in  consiunption 
of  fat  and  cholesterol  are  associated 
with  reduced  incidence  of  cancer  and 
coronary  heart  disease. 

Risics: 

None. 
Timetal>la: 


Action 

Data 

FR  Cite 

NPRM 

01/18/01 

66  FR  4970 

NPRM  Comnient 

04/18/01 

Period  End 

Extension  of 

04/20/01 

66  FR  20213 

Comment  Period 

* 

NPRM  Comment 

07/17/01 

Period  End 

Final  /Action 

07/00«)3 

Regulatory  Flexibility  Analyais 
Required: 

Yes 

Small  Entttiaa  Affactad: 

Businesses 

Govammant  Levels  Affactad: 

None 

Agancy  Contact: 

Robert  Post 

Director,  Labeling  and  Consumer 

Protection  Staff 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service. 

Washington.  DC  20250 

Phone:  202  205-0279 

RIN:  0583-AC60 

nUJNQ  CODE  3410-90-S 


\ 
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DEPARTyENT  OF  COMMERCE  (DOC) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

The  mission  of  the  Department  of 
Commerce  (Commerce)  is  to  promote 
job  creation,  economic  growth, 
technological  competitiveness  and 
sustainable  development,  and  improved 
living  standards  for  all  Americans  by 
working  in  partnership  with  business. 
universities,  communities,  and  workers 
to: 

•  Build  for  the  future  and  promote  U.S. 
competitiveness  in  the  global 
marketplace  by  strengthening  and 
safeguarding  the  nation's  economic 
infrastructure: 

•  Keep  America  competitive  with 
cutting-edge  science  and  technology 
and  an  unrivaled  information  base: 
and 

•  Provide  effective  management  and 
stewardship  of  our  Nation's  resources 
and  assets  to  ensure  sustainable 
economic  opportunities. 

The  Commerce  mission  statement, 
containing  our  three  strategic  themes, 
provides  the  vehicle  for  understanding 
Commerce's  aims,  how  they  interlock, 
and  how  they  are  to  be  implemented 
through  our  programs.  This  statement 
was  developed  with  the  intent  that  it 
serve  as  both  a  statement  of 
departmental  philosophy  and  as  the 
guiding  force  behind  the  Department's 
programs. 

The  importance  that  this  mission 
statement  and  these  strategic  themes 
have  for  the  Nation  is  amplified  by  the 
vision  they  pursue  for  America's 
communities,  businesses,  and  families. 
Commerce  is  the  smallest  Cabinet 
agency,  yet  our  presence  is  felt,  and  our 
contributions  are  found,  in  every  State. 

Commerce  touches  Americans,  daily, 
in  many  ways.  We  make  possible  the 
weather  reports  that  all  of  us  hear  every 
morning:  we  facilitate  the  technology 
that  all  of  us  use  in  the  workplace  and 
in  the  home  each  day:  we  support  the 
development,  gathering,  and 
transmitting  of  information  essential  to 
competitive  business:  we  make  possible 
the  diversity  of  companies  and  goods 
foimd  in  America's  (and  the  world's) 
marketplace:  and  we  support 
environmental  and  economic  health  for 
the  communities  in  which  Americans 
live. 

Commerce  has  a  clear  and  powerful 
vision  for  itself,  for  its  role  in  the 
Federal  Government,  and  for  its  roles 
supporting  the  American  people,  now 
and  in  the  future.  We  confront  the 


intersection  of  trade  promotion,  national 
security,  civilian  technology,  economic 
development,  sustainable  development, 
and  economic  analysis,  and  we  want  to 
provide  leadership  in  these  areas  for  the 
Nation. 

We  work  to  provide  programs  and 
services  that  serve  our  country's 
businesses,  communities,  and  families, 
as  initiated  and  supported  by  the 
President  and  the  Congress.  We  are 
dedicated  to  making  these  programs  and 
services  as  effective  as  possible,  while 
ensuring  that  they  are  being  delivered  in 
the  most  cost-effective  ways.  We  seek  to 
function  in  close  concert  with  other 
agencies  having  complementary 
responsibilities  so  that  our  collective 
impact  can  be  most  powerful.  We  seek 
to  meet  the  needs  of  our  customers 
quickly  and  efficiently,  with  programs, 
information,  and  services  they  require 
and  deserve. 

As  a  permanent  part  of  the  Federal 
Government,  but  serving  an 
Administration  and  Congress  that  can 
vary  with  election  results,  we  seek  to 
serve  the  needs  of  the  Nation,  according 
to  the  priorities  of  the  President  and  the 
Congress.  The  President's  priorities  for 
Commerce  range  from  issues  concerning 
the  economy,  the  environment,  and 
national  security.  For  example,  the 
President  directs  Commerce  to  promote 
electronic  commerce  activities: 
encourage  open  and  free  trade;  represent 
American  business  interests  abroad: 
assist  small  businesses  to  expand  and 
create  jobs:  and  regulate  the  export  of 
goods  and  technology  that  may 
compromise  national  security.  We  are 
able  to  address  these  priorities 
effectively  by  functioning  in  accordance 
with  the  legislation  that  undergirds  our 
programs  and  by  working  closely  with 
the  President  and  the  conunittees  in 
Congress,  which  have  progranunatic  and 
financial  oversight  for  our  programs. 

Commerce  promotes  and  expedites 
American  exports,  helps  nurture 
business  contacts  abroad,  protects  U.S. 
firms  from  unfair  foreign  competition, 
and  makes  how-to-export  information 
accessible  to  small  and  mid-sized 
companies  throughout  the  Nation, 
thereby  ensuring  that  U.S.  market 
opportunities  span  the  globe.  Commerce 
completes  these  activities  all  the  while 
preserving  national  security.  For 
example.  Commerce  works  to 
implement  export  controls  on  dual-use 
goods  and  technology  to  prevent  the 
proliferation  of  weapons  of  mass 
destruction  and  to  limit  the  U.S. 
transactions  of  terrorists  and  those  who 
support  them. 


Conmierce  encourages  development 
in  every  community,  clearing  the  way 
for  private-sector  growth  by  building  or 
rebuilding  economically  deprived  and 
distressed  communities.  We  promote 
minority  entrepreneurship  to  establish 
businesses  that  frequently  anchor 
neighborhoods  and  create  new  job 
opportunities.  We  work  with  the  private 
sector  to  enhance  competitive  assets. 

As  the  Nation  looks  to  revitalize  its 
industries  and  Communities,  Commerce 
works  as  a  partner  with  private  entities 
to  build  America  with  an  eye  on  the 
future.  Through  technology,  research 
and  development,  and  innovation,  we 
are  making  sure  America  continues  to 
prosper  in  the  short  term,  while  also 
helping  industries  prepare  for  long-term 
success. 

Commerce's  considerable  information 
capacities  help  businesses  imderstand 
clearly  where  our  national  and  world 
economies  are  going,  and  take  advantage 
of  that  knowledge  by  plaiming  the  road 
ahead.  Armed  with  this  information, 
businesses  can  undertake  the  new 
ventures,  investments,  and  expansions 
that  make  oiur  economy  grow. 

Commerce  has  instituted  programs 
and  policies  that  lead  to  cutting-edge, 
competitive,  and  better  paying  jobs.  We 
work  every  day  to  boost  exports,  to 
deregulate  business,  to  help  smaller 
manufacturers  battle  foreign 
competition,  to  advance  the 
technologies  critical  to  our  future 
prosperity,  to  invest  in  our 
communities,  and  to  fuse  economic  and 
environmental  goals. 

Commerce  is  American  business' 
surest  ally  in  job  creation,  serving  as  a 
vital  resource  base,  a  tireless  advocate, 
and  its  Cabinet-level  voice. 

The  Department's  regulatory  plan 
directly  tracks  these  policy  and  program 
priorities,  only  a  few  of  which  involve 
regulation  of  the  private  sector  by  the 
Department. 

Responding  to  the  Administration's 
Regulatory  Philosophy  and  Principles 

The  vast  majority  of  Commerce's 
programs  and  activities  do  not  involve 
regulation.  Of  Commerce's  12  primary 
operating  units,  only  2 — the  Bureau  of 
Industry  and  Security  (BIS)  and  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA) — plan 
significant  preregulatory  or  regulatory 
actions  for  this  Regulatory  Plan  year. 
However,  none  of  these  significant 
actions  rise  to  the  level  of  "most 
important"  of  Commerce's  "significant 
regulatory  actions"  planned  for  the 
Regulatory  Plan  year. 
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Though  not  principally  a  regulatory 
agency,  Commerce  has  long  been  a 
leader  is  advocating  and  using  market- 
oriented  regulatory  approaches  in  lieu 
of  traditional  command-and-control 
regulations  when  such  approaches  offer 
a  better  alternative.  All  regulations  are 
designed  and  implemented  to  maximize 
societal  benefits  while  placing  the 
smallest  possible  burden  on  those  being 
regulated. 

The  Commerce  Department  is  also 
refocusing  on  its  regulatory  mission  by 
taking  into  account,  among  other  things, 
the  President's  regulatory  principles.  To 
the  extent  permitted  by  law,  all 
preregulatory  emd  regulatory  activities 
and  decisions  adhere  to  the 
Administration's  statement  of  regulatory 
philosophy  and  principles,  as  set  forth 
in  section  1  of  Executive  Order  12866. 
Moreover,  we  have  made  bold  and 
dramatic  changes,  never  being  satisfied 
with  the  status  quo.  We  have 
emphasized,  initiated,  and  expanded 
programs  that  work  in  partnership  with 
the  American  people  to  secure  the 
Nation's  economic  future.  At  the  same 
time  we  have  down-sized,  cut 
regulation^,  closed  offices,  and 
eliminated  progreuns  and  jobs  that  are 
not  part  of  our  core  mission.  The  bottom 
line  is  that,  after  much  thought  and 
debate,  we  have  made  many  hard 
choices  needed  to  make  this  Department 
"state  of  the  art." 

The  Secretary  has  prohibited  the 
issuance  of  any  regulation  that 
discriminates  on  the  basis  of  race, 
religion,  gender,  or  any  other  suspect 
category  and  requires  that  all 
regulations  be  wrritten  so  as  to  be 
understandable  to  those  affected  by 
them.  The  Secretary  also  requires  that 
the  Department  afford  the  public  the 
maximum  possible  opportunity  to 
participate  in  departmental 
rulemakings,  even  where  public 
participation  is  not  required  by  law. 

National  Oceanic  and  Atmospheric 
Administration 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
establishes  and  administers  Federal 
policy  for  the  conservation  and 
management  of  the  Nation's  oceanic, 
coast^.  and  atmospheric  resources.  It 
provides  a  variety  of  essential 
environmental  services  vital  to  public 
saifety  and  to  the  Nation's  economy, 
such  as  weather  forecasts  and  storm 
warnings.  It  is  a  source  of  objective 
information  on  the  state  of  the 
environment.  NOAA  plays  the  lead  role 
in  achieving  Commerce's  goal  of 


promoting  stewardship  by  providing 
assessments  of  the  global  environment. 

Recognizing  that  economic  growth 
must  go  hand-in-hand  with 
environmental  stewardship.  CommCTce. 
through  NOAA.  conducts  programs 
designed  to  provide  a  better 
understanding  of  the  cormections 
between  environmental  health, 
economics,  and  national  security. 
Commerce's  emphasis  on  "sustainable 
fisheries"  is  saving  fisheries  and 
confronting  short-term  economic 
dislocation,  while  boosting  long-term 
economic  growrth.  Commerce  is  where 
business  and  environmental  interests 
intersect,  and  the  classic  debate  on  the 
use  of  natural  resource  resources  is 
transformed  into  a  "win- win"  situation 
for  the  enviroimient  and  the  economy. 

Three  of  NOAA's  major  components, 
the  National  Marine  Fisheries  Services 
(NMFS).  the  National  Ocean  Service 
(NOS).  and  the  National  Environmental 
Satellite.  Data,  and  hifofmation  Service 
(NESDIS).  exercise  regulatory  authority. 

NMFS  oversees  the  management  and 
conservation  of  the  Nation's  marine 
fisheries,  protects  marine  mammals,  and 
promotes  economic  development  of  the 
U.S.  fishing  industry.  NOS  assists  the 
coastal  states  in  their  management  of 
land  and  ocean  resources  in  their 
coastal  zones,  including  estuarine 
research  reserves;  manages  the  Nation's 
national  marine  sanctuaries:  monitors 
marine  pollution;  and  directs  the 
national  program  for  deep-seabed 
minerals  and  ocean  thermal  energy. 
NESDIS  administers  the  civilian 
weather  satellite  program  and  licenses 
private  organizations  to  operate 
conmiercial  land-remote  sensing 
satellite  systems. 

The  Administration  is  conunitted  to 
an  enviroimiental  strategy  that  promotes 
sustainable  economic  development  and 
rejects  the  false  choice  between 
enviroiunental  goals  and  economic 
growth.  The  intent  is  to  have  the 
Government's  economic  decisions  be 
guided  by  a  comprehensive 
understanding  of  the  environment. 
Commerce,  through  NOAA,  has  a 
unique  role  in  promoting  stewardship  of 
the  global  environment  through 
effective  management  of  the  Nation's 
marine  and  coastal  resources  and  in 
monitoring  and  predicting  changes  in 
the  Earth's  environment,  thus  linking 
trade,  development,  and  technology 
with  environmental  issues.  NOAA  has 
the  primary  Federal  responsibility  for 
providing  sound  scientific  observations, 
assessments,  and  forecasts  of 
environmental  phenomena  on  which 


resource  management  and  other  societal 

decisions  can  be  made. 

In  the  environmental  stewardship 
area,  NOAA's  goals  include:  rebuilding 
U.S.  fisheries  by  refocusing  policies  and 
fishery  management  planning  on 
increased  scientific  information; 
increasing  the  populations  of  depleted, 
threatened,  or  endangered  species  of 
marine  mammals  by  implementing 
recovery  plans  that  provide  for  their 
recovery  while  still  allowing  for 
economic  and  recreational 
opportunities;  promoting  healthy 
coastal  ecosystems  by  ensuring  that 
economic  development  is  managed  in 
ways  that  maintain  biodiversity  and 
long-term  productivity  for  sustained 
use;  and  modernizing  navigation  and 
positioning  services.  In  the 
environmental  assessment  and 
prediction  area,  goals  include: 
modernizing  the  National  Weather 
Service;  implementing  reliable  seasonal 
and  interannual  climate  forecasts  to 
guide  economic  plaiming;  providing 
science-based  policy  advice  on  options 
to  deal  with  very  long-term  (decadal  to 
centennial]  changes  in  the  environment; 
and  advancing  and  improving  short- 
term  warning  and  forecast  services  for 
the  entire  environment. 

Magnuson-Stevens  Act  Rulemakings 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  rulemaking 
concerns  the  conservation  and 
management  of  finery  resources  in  the 
U.S.  3-to-200-mile  Exclusive  Economic 
Zone  (EEZ).  Among  the  several  hundred 
rulemakings  that  NOAA  plans  to  issue 
in  the  Regulatory  Plan  year,  a  number  of 
the  preregulatory  and  regulatory  actions 
will  be  significant.  The  exact  number  of 
such  rulemakings  is  unknown,  since 
they  are  usually  initiated  by  the  actions 
of  eight  regional  Fishery  Management 
Coimcil  (FMCs)  that  are  responsible  for 
preparing  fishery  management  plans 
(FMPs)  and  FMP  amendments,  and  for 
drafting  implementing  regulations  for 
each  managed  fishery.  Once  a 
rulemaking  is  triggered  by  an  FMC,  the 
Magnuson-Stevens  Act  places  stringent 
deadlines  upon  NMFS  by  which  it  must 
exercise  its  rulemaking  responsibilities. 
Most  of  these  rulemakings  will  be 
minor,  involving  only  the  opening  or 
closing  of  a  fishery  under  an  existing 
FMP.  While  no  one  Magnuson-Stevens 
Act  rulemaking  is  among  the 
Department's  most  important  significant 
regulatory  actions,  and,  therefore,  none 
is  specifically  described  below,  the  sum 
of  these  actions,  and  a  few  of  the 
individual  actions  themselves,  are 
highly  significant. 
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The  Magnuson-Stevens  Act,  which  is 
the  primary  legal  authority  for  Federal 
regulation  to  conserve  and  manage 
fishery  resources,  establishes  eight 
regional  FMCs.  responsible  for 
preparing  FMPs  and  FMP  amendments. 
NMFS  issues  regulations  to  implement 
FMPs  and  FMP  amendments.  FMPs 
address  a  variety  of  Bshery  matters, 
including  depressed  stocks,  overfished 
stocks,  gear  conflicts,  and  foreign 
fishing.  One  of  the  problems  that  FMPs 
may  address  is  preventing 
overcapitalization  (preventing  excess 
fishing  capacity)  of  fisheries.  This  may 
be  resolved  by  limiting  access  to  those 
dependent  on  the  fishery  in  the  past 
and/or  by  allocating  the  resource 
through  individual  transferable  quotas, 
which  can  be  sold  on  the  open  market 
to  other  participants  or  those  wishing 
access.  Quotas  set  on  sound  scientific 
information,  whether  as  a  total  fishing 
limit  for  a  species  in  a  fishery  or  as  a 
share  assigned  to  each  vessel 
participant,  enable  stressed  stocks  to 
rebuild.  Other  measures  include- 
staggering  fishing  seasons  or  limiting 
gear  types  to  avoid  gear  conflicts  on  the 
fishing  grounds,  and  establishing 
seasonal  and  area  closures  to  protect 
fishery  stocks. 

The  FMCs  provide  a  forum  for  public 
debate  and,  using  the  best  scientific 
information  available,  make  the 
judgments  needed  to  determine 
optimum  yield  on  a  fishery-by-fishery 
basis.  Optional  management  measures 
are  examined  and  selected  in 
accordance  with  the  national  standards 
set  forth  in  the  Magnuson-Stevens  Act. 
This  process,  including  the  selection  of 
the  preferred  management  measures, 
constitutes  the  development,  in 
simplified  form,  of  an  FMP.  The  FMP, 
together  with  draft  implementing 
regulations  and  supporting 
documentation,  is  submitted  to  NMFS 
for  review  against  the  national  standards 
set  forth  in  the  Magnuson-Stevens  Act, 
in  other  provisions  of  the  Act,  and  other 
applicable  laws.  The  same  process 
applies  to  amending  an  existing 
approved  FMP. 

The  Magnuson-Stevens  Act  contains 
ten  national  standards  against  which 
fishery  management  measures  are 
judged.  NMFS  has  supplemented  the 
standards  with  guidelines  interpreting 
each  standard,  and  has  updated  and 
added  to  those  guidelines.  One  of  the 
national  standards  requires  that 


management  measures,  where 
practicable,  minimize  costs  and  avoid 
unnecessary  duplication.  Under  the 
guidelines,  NMFS  will  not  approve 
management  measures  submitted  by  an 
FMC  unless  the  fishery  is  in  need  of 
management.  Together,  the  standards 
and  the  guidelines  correspond  to  many 
of  the  Administration's  principles  of 
regulation  as  set  forth  in  section  1(b)  of 
Executive  Order  12866.  One  of  the 
national  standards  establishes  a 
qualitative  equivalent  to  the  Executive 
Order's  "net  benefits"  requirement — one 
of  the  focuses  of  the  Administration's 
statement  of  regulatory  philosophy  as 
stated  in  section  1  (a)  of  the  Order. 

Bureau  of  Industry  and  Security 

The  Bureau  of  Industry  and  Security 
(BIS)  promotes  U.S.  national  and 
economic  security  and  foreign  policy 
interests  by  managing  and  enforcing 
Commerce's  security-related  trade  and 
competitiveness  programs.  BIS  plays  a 
key  role  in  challenging  issues  involving 
national  security  and  nonproliferation, 
export  growth,  and  high  technology, 
which  has  become  especially  important 
in  light  of  the  tragic  events  of  September 
11,  2001.  The  Bureau's  continuing  major 
challenge  is  combating  the  proliferation 
of  weapons  of  mass  destruction  while 
furthering  the  growth  of  U.S.  exports, 
which  are  critical  to  maintaining  our 
leadership  in  an  increasingly 
competitive  global  economy.  BIS  strives 
to  be  the  leading  innovator  in 
transforming  U.S.  strategic  trade  policy 
and  programs  to  adapt  to  the  changing 
world. 

Major  Programs  and  Activities 

The  Export  Administration 
Regulations  (EAR)  provide  for  export 
controls  on  dual-use  goods  and 
technology  (primarily  commercial  goods 
that  have  potential  military 
applications)  not  only  to  fight 
proliferation,  but  also  to  pursue  other 
national  security,  short  supply,  and 
foreign  policy  goals  (such  as  combating 
terrorism).  Simplifying  and  updating 
these  controls  in  light  of  the  end  of  the 
Cold  War  has  been  a  major 
accomplishment  of  BIS. 

One  of  the  most  important  updates  to 
the  EAR  came  as  a  result  of  the  acts  of 
terrorism  committed  on  September  11, 
2001.  The  President's  Executive  Order 
13224,  entitled  'Blocking  Property  and 
Prohibiting  Transactions  with  Persons 


Who  Commit,  Threaten  to  Commit,  or 
Support  Terrorism,"  directs  agencies  to, 
among  other  things,  block  property  and 
interests  in  property  of  persons  listed  in 
the  Annex  of  the  Executive  Order.  This 
action  was  taken  to  ensure  the 
continued  preservation  of  national 
security,  foreign  policy,  and  the 
economy  of  the  United  States.  To 
implement  EO  13224.  the  EAR  was 
updated  to  implement  license 
requirements  on  all  exports  and 
reexports  to  persons  designated  in,  or 
pursuant  to,  the  Executive  order. 

BIS  is  also  responsible  for: 

Enforcing  the  export  control  and 
antiboycott  provisions  of  the  Export 
Administration  Act  (EAA),  as  well  as 
other  statutes  such  as  the  Fastener 
Quality  Act.  The  EAA  is  enforced 
through  a  variety  of  administrative, 
civil,  and  criminal  sanctions. 

Analyzing  and  protecting  the  defense 
industrial  and  technology  base, 
pursuant  to  the  Defense  Production  Act 
and  other  laws.  As  the  Defense 
Department  increases  its  reliance  on 
dual-use  high  technology  goods  as  part 
of  its  cost-cutting  efforts,  ensuring  that 
we  remain  competitive  in  those  sectors 
and  subsectors  is  critical  to  our  national 
security. 

Helping  Ukraine,  Kazakstan,  Belarus, 
Russia,  and  other  newly  emerging 
coimtries  develop  effective  export 
control  systems.  The  effectiveness  of 
U.S.  export  controls  can  be  severely 
undercut  if  "rogue  states"  or  terrorists 
gain  access  to  sensitive  goods  and 
technology  from  other  supplier 
countries. 

Working  with  former  defense  plants 
in  the  Newly  Independent  States  to  help 
make  a  successful  transition  to 
profitable  and  peaceful  civilian 
endeavors.  This  involves  helping 
remove  unnecessary  obstacles  to  trade 
and  investment  and  identifying 
opportunities  for  joint  ventures  with 
U.S.  companies! 

Assisting  U.S.  defense  enterprises  to 
meet  the  challenge  of  the  reduction  in 
defense  spending  by  converting  to 
civilian  production  and  by  developing 
export  markets.  This  work  assists  in 
maintaining  our  defense  industrial  base 
as  well  as  preserving  jobs  for  U.S. 
workers. 
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DEPARTMENT  OF  DEFENSE  (DOD) 
Statement  of  Regulatory  Priorities 
Background 

The  Department  of  Defense  (DoD)  is 
the  largest  Federal  department 
consisting  of  3  military  departments 
(Army,  Navy,  and  Air  Force),  9  unified 
combatant  commands,  16  Defense 
agencies,  and  7  DoD  field  activities.  It 
has  over  1,400,000  military  personnel 
and  670,000  civilians  assigned  as  of 
May  31,  2002,  and  over  200  large  and 
medium  installations  in  the  continental 
United  States,  U.  S.  territories,  and 
foreign  countries.  The  overall  size, 
composition,  and  dispersion  of  the 
Department  of  Defense,  coupled  with  an 
innovative  regulatory  program,  presents 
a  challenge  to  the  management  of  the 
Defense  regulatory  efforts  imder 
Executive  Order  12866  "Regulatory 
Planning  and  Review"  of  September  30, 
1993. 

Because  of  its  diversified  nature,  DoD 
is  impacted  by  the  regulations  issued  by 
regulatory  agencies  such  as  the 
Departments  of  Energy,  Health  and 
Hiunan  Services,  Housing  and  Urban 
Development,  Labor,  Transportation, 
and  the  Environmental  Protection 
Agency.  In  order  to  develop  the  best 
possible  regulations  that  embody  the 
principles  and  objectives  embedded  in 
Executive  Order  12866,  there  must  be 
coordination  of  proposed  regulations 
among  the  regulating  agencies  and  the 
affected  Defense  components. 
Coordinating  the  proposed  regulations 
in  advance  throughout  an  organization 
as  large  as  DoD  is  straightforward,  yet  a 
formidable  undertaking. 

DoD  is  not  a  regulatory  agency  but 
occasionally  issues  regulations  that  have 
an  impact  on  the  public.  These 
regulations,  while  small. in  number 
compared  to  the  regulating  agencies,  can 
be  significant  as  defined  in  Executive 
Order  12866.  In  addition,  some  of  DoD's 
regulations  may  affect  the  regulatory 
agencies.  DoD,  as  an  integral  part  of  its 
program,  not  only  receives  coordinating 
actions  from  the  regulating  agencies,  but 
coordinates  with  the  agencies  that  are 
impacted  by  its  regulations  as  well. 

The  regulatory  program  within  DoD 
fully  incorporates  the  provisions  of  the 
President's  priorities  and  objectives 
under  Executive  Order  12866. 
Promulgating  and  implementing  the 
regulatory  program  throughout  DoD 
presents  a  unique  challenge  to  the 
management  of  our  regulatory  efforts. 


Coordination 

Interagency 

DoD  annually  receives  regulatory 
plans  from  those  agencies  that  impact 
the  operation  of  the  Department  through 
the  issuance  of  regulations.  A  system  for 
coordinating  the  review  process  is  in 
place,  regulations  are  reviewed,  and 
comments  are  forwarded  to  the  Office  of 
Management  and  Budget.  The  system  is 
working  in  the  Department,  and  the 
feedback  from  the  Defense  components 
is  most  encouraging,  since  they  are  able 
to  see  and  comment  on  regulations  from 
the  other  agencies  before  they  are 
required  to  comply  with  them.  The 
coordination  process  in  DoD  continues 
to  work  as  outlined  in  Exequtive  Order 
12866. 

Internal 

Through  regulatory  program  points  of 
contact  in  the  Department,  we  have 
established  a  system  that  provides 
information  from  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  to  the  personnel 
responsible  for  the  development  and 
implementation  of  DoD  regulations. 
Conversely,  the  system  can  provide 
feedback  from  DoD  regulatory  personnel 
to  the  Administrator,  OIRA.  DoD 
contiAues  to  refine  its  internal 
procedures,  and  this  ongoing  effort  to 
improve  coordination  and 
communication  practices  is  well 
received  and  supported  within  the 
Department. 

Overall  Priorities 

The  Department  of  Defense  needs  to 
function  at  a  reasonable  cost,  while 
ensuring  that  it  does  not  impose 
ineffective  and  uimecessarily 
burdensome  regulations  on  the  public. 
The  rulemaking  process  should  be 
responsive,  efficient,  cost-effective,  and 
both  fair  and  perceived  as  fair.  This  is 
being  done  in  the  Department  while  it 
must  react  to  the  contradictory 
pressures  of  providing  more  services 
with  fewer  resources.  The  Department 
of  Defense,  as  a  matter  of  overall  priority 
for  its  regulatory  program,  adheres  to 
the  general  principles  set  forth  in 
Executive  Order  12866  as  amplified 
below. 

Problem  Identification 

Congress  typically  passes  legislation 
to  authorize  or  require  an  agency  to 
issue  regulations  and  often  is  quite 
specific  about  the  problem  identified  for 
correction.  Therefore,  DoD  does  not 
generally  initiate  regulations  as  a  part  of 
its  mission. 


Conflicting  Regulations 

Since  DoD  plans  to  issue  just  two 
significant  regulations  this  year,  the 
probability  of  developing  conflicting 
regulations  is  lovv.  Conversely,  DoD  is 
impacted  to  a  great  degree  by  the 
regulating  agencies.  From  that 
perspective,  DoD  is  in  a  position  to 
advise  the  regulatory  agencies  of 
conflicts  that  appear  to  exist  using  the 
coordination  processes  that  exist  in  the 
DoD  and  other  Federal  agency 
regulatory  programs.  It  is  a  priority  in 
the  Department  to  communicate  with 
other  agencies  and  the  affected  public  to 
identify  and  proactively  pursue 
regulatory  problems  that  occur  as  a 
result  of  conflicting  regulations  both 
within  and  outside  the  Department. 

Alternatives 

DoD  will  identify  feasible  alternatives 
that  will  obtain  the  desired  regulatory 
objectives.  Where  possible,  the 
Department  encourages  the  use  of 
incentives  to  include  financial,  quality 
of  life,  and  others  to  achieve  the  desired 
regulatory  results. 

Risk  Assessment 

Assessing  and  managing  risk  is  a  high 
priority  in  the  DoD  regulatory  program. 
The  Department  is  committed  to  risk 
prioritization  and  an  "anticipatory" 
approach  to  regulatory  planning,  which 
focuses  attention  on  the  identification  of 
futuire  risk.  Predicting  future  regulatorv' 
risk  is  exceedingly  difficult  due  to  rapid 
introduction  of  new  technologies,  side 
effects  of  Government  intervention,  and 
changing  societal  concerns.  These 
difficulties  can  be  mitigated  to  a 
manageable  degree  through  the 
incorporation  of  risk  prioritization  and 
anticipator>'  regulator^'  planning  into 
DoD's  decisionmaking  process,  which 
results  in  an  improved  regulatory 
process  and  increases  the  customer's 
understanding  of  risk. 

Cost-Effectiveness 

One  of  the  highest  priority  objectives 
of  DoD  is  to  obtain  the  desired 
regulatory  objective  by  the  most  cost- 
effective  method  available.  This  may  or 
may  not  be  through  the  regulatory 
process.  When  a  regulation  is  required, 
DoD  considers  incentives  for  innovation 
to  achieve  desired  results,  consistency 
in  the  application  of  the  regulation, 
predictability  of  the  activity  outcome 
(achieving  the  expected  results),  and  the 
costs  for  regulation  development, 
enforcement,  and  compliance.  These 
will  include  costs  to  the  public. 
Government,  and  regulated  entities, 
using  the  best  available  data  or 
parametric  analysis  methods,  in  the 
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cost-benefit  analysis  and  the 
decisionmaking  process. 

Cost-Benefit 

Conducting  cost-benefit  analyses  on 
regulation  alternatives  is  a  priority  in 
the  Department  of  Defense  so  as  to 
ensure  that  the  potential  benefits  to 
society  outweigh  the  costs.  Evaluations 
of  these  alternatives  are  done 
quantitatively  or  qualitatively  or  both, 
depending  on  the  nature  of  the  problem 
being  solved  and  the  type  of  information 
and  data  available  on  the  subject.  DoD 
is  committed  to  considering  the  most 
important  alternative  approaches  to  the 
problem  being  solved  and  providing  the 
reasoning  for  selecting  the  proposed 
regulatory  change  over  the  other 
alternatives. 

Information-Based  Decisions 

The  Defense  Department  uses  the 
latest  technology  to  provide  access  to 
the  most  current  technical,  scientific, 
and  demographic  information  in  a 
timely  manner  through  the  world-wide 
communications  capabilities  that  are 
available  on  the  Internet.  Realizing  that 
increased  public  participation  in  the 
rulemaking  process  improves  the 
quality  and  acceptability  of  regulations, 
DoD  is  committed  to  exploring  the  use 
of  Information  Technology  (IT)  in  rule 
development  and  implementation.  IT 
provides  the  public  with  easier  and 
more  meaningful  access  to  the 
processing  of  regulations.  Furthermore, 
the  Department  endeavors  to  increase 
the  use  of  automation  in  the  Notice  and 
Comment  rulemaking  process  in  an 
effort  to  reduce  time  pressures  and 
increase  public  access  in  the  regulatory 
process.  Notable  progress  has  been 
made  in  the  Defense  acquisition 
regulations  area  toward  achieving  the 
Administration's  E-govemment 
initiative  of  making  it  simpler  for 
citizens  to  receive  high-quality  service 
from  the  Federal  government,  inform 
citizens,  and  allow  access  to  the 
development  of  rules. 

Performance-Based  Regulations 

Where  appropriate.  DoD  is 
incorporating  performance-based 
standards  that  allow  the  regulated 
parties  to  achieve  the  regulatory 
objective  in  the  most  cost-effective 
manner. 

Outreach  Initiatives 

DoD  endeavors  to  obtain  the  views  of 
appropriate  State,  local,  and  tribal 
officials  and  the  public  in  implementing 
measures  to  enhance  public  awareness 
and  participation  both  in  developing 
and  implementing  regulatory  efforts. 


Historically,  this  has  included  such 
activities  as  receiving  comments  from 
the  public,  holding  hearings,  and 
conducting  focus  groups.  This  reaching 
out  to  organizations  and  individuals 
that  are  affected  by  or  involved  in  a 
particular  regulatory  action  remains  a 
significant  regulatory  priority  of  the 
Department  and.  we  feel,  results  in 
much  better  regulations. 

The  Department  is  actively  engaged  in 
addressing  the  requirements  of  the 
Government  Paperwork  Elimination  Act 
(GPEA)  in  implementing  electronic 
govenmient  and  in  achieving  IT 
accessibility  for  individuals  with 
disabilities.  This  is  consistent  with  the 
Administration's  strategy  of  advancing 
E-govemment  as  expressed  in  "The 
President's  Management  Agenda." 

Coordination  • 

DoD  has  enthusiastically  embraced 
the  coordination  process  between  and 
among  other  Federal  agencies  in  the 
development  of  new  and  revised 
regulations.  Aimually,  DoD  receives 
regulatory  plans  from  key  regulatory 
agencies  and  has  established  a 
systematic  approach  to  providing  the 
plans  to  the  appropriate  policy  officials 
within  the  Department.  Feedback  from 
the  DoD  components  indicates  that  this 
commimication  among  the  Federal 
agencies  is  a  major  step  forward  in 
improving  regulations  and  the 
regulatory  process,  as  well  as  in 
improving  Government  operations. 

Minimize  Burden 

In  the  regulatory  process,  there  are 
more  complaints  concerning  burden 
than  anything  else.  In  DoD,  much  of  the 
burden  is  in  the  acquisition  area.  Over 
the  years,  acquisition  regulations  have 
grown  and  become  burdensome 
principally  because  of  legislative  action. 
But,  in  coordination  with  Congress,  the 
Office  of  Federal  Procurement  Policy, 
and  the  public,  DoD  is  initiating 
significant  reforms  in  acquisition  so  as 
to  effect  major  reductions  in  the 
regulatory  burden  on  personnel  in 
Government  and  the  private  sector.  DoD 
has  implemented  a  multi-year  strategy 
for  reducing  the  paperwork  burden 
imposed  on  the  public.  This  plan  shows 
that  DoD  has  met  and  will  exceed  the 
goals  set  forth  in  the  Paperwork 
Reduction  Act.  It  is  the  goal  of  the 
Department  of  Defense  to  impose  upon 
the  public  the  smallest  burden  viable,  as 
infrequently  as  possible,  and  for  no 
longer  than  absolutely  necessary. 

Plain  Language  \ 

Ensuring  that  regulations  are  simple 
and  easy  to  understand  is  a  high 


regulatory  priority  in  the  Department  of 
Defense.  All  too  often,  the  r^ulations 
are  complicated,  difficult  to  understand, 
and  subject  to  misinterpretation,  all  of 
which  can  result  in  the  costly  process  of 
litigation.  The  objective  in  the 
development  of  regulations  is  to  write 
them  in  clear,  concise  language  that  is 
simple  and  easy  to  understand. 

DoD  recognizes  that  it  has  a 
responsibility  for  drafting  clearly 
written  rules  that  are  reader-oriented 
and  easily  imderstood.  Rules  will  be 
written  for  the  customer  using  natural 
expressions  and  simple  words.  Stilted 
jargon  and  complex  construction  will  be 
avoided.  Clearly  written  rules  will  tell 
our  customers  what  to  do  and  how  to  do 
it.  DoD  is  committed  to  a  more 
customer-oriented  approach  arid  uses 
plain  language  rules  thereby  improving 
compliance  and  reducing  litigation. 

In  summary,  the  rulemaking  process 
in  DoD  should  produce  a  rule  that: 
Addresses  an  identifiable  problem, 
implements  the  law,  incorporates  the 
President's  policies  defined  in 
Executive  Order  12866,  is  in  the  public 
interest,  is  consistent  with  other  rules 
and  policies,  is  based  on  the  best 
information  available,  is  rationally 
justified,  is  cost-effective,  can  actually 
be  implemented,  is  acceptable  and 
enforceable,  is  easily  understood,  and 
stays  in  effect  only  as  long  as  is 
necessary.  Moreover,  the  proposed  rule 
or  the  elimination  of  a  rule  should 
simply  make  sense. 

Regulations  Related  to  the  Events  of 
September  11,  2001 

The  Department  of  Defense 
promulgated  two  acquisition  regulations 
relating  to  the  events  of  September  11, 
2001.  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  Case 
2001-D018,  Performance  of  Security 
Fimctions,  implements  section  1010  of 
the  USA  Patriot  Act.  An  interim  rule 
was  published  in  the  Federal  Register 
on  March  14,  2002.  Section  1010 
provides  an  exception  to  the  prohibition 
on  contracting  for  security  functions  at 
a  military  installation  or  facility.  The 
exception  applies  during  the  period  of 
time  that  the  United  States  Armed 
Forces  are  engaged  in  Operation 
Enduring  Freedom  and  the  180  days 
thereafter.  The  interim  rule  was 
finalized  without  change  on  August  30, 
2002  (67  FR  55730). 

Federal  Acquisition  Regulation  (FAR) 
Case  2002-003,  Temporary  Emergency 
Procurement  Authority,  implements 
section  836  of  the  Fiscal  Year  (FY)  2002 
National  Defense  Authorization  Act. 
Section  836  increases  the 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74097 


micropurchase  threshold  and  the 
simplified  acquisition  threshold  for 
purchases  during  FY  2002  and  2003  that 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States.  The  section  also 
specifies  that  the  procurement  of 
biotechnology  property  or  services  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  shall  be 
treated  as  procurement  of  commercial 
items.  The  interim  rule  was  published 
in  the  Federal  Register  on  August  30, 
2002,  as  part  of  Federal  Acquisition 
Circular  (FAC)  2001-009  (67  FR  56120- 
56122). 

Suggestions  From  the  Public  for 
Reform — Status  of  DoD  Item 

In  the  draft  report  on  costs  and 
benefits  published  May  2,  2001,  the 
Office  of  Information  and  Regulatory' 
Affairs  asked  the  public  to  recommend 
specific  proposals  for  regulatory  reform. 
Of  the  71  suggestions  involving  17 
agencies,  one  specifically  addressed  the 
Army  Corps  of  Engineers'  Regulatory 
Program.  The  nationwide  permits  were 
classified  as  priority  3  in  appendix  A  of 
the  report,  "Making  Sense  of  Regulation: 
2001  Report  to  Congress  on  the  Costs 
and  Benefits  of  Regulations  and 
Unfunded  Mandates  on  State,  Local, 
and  Tribal  Entities." 

In  the  January  15,  2002.  issue  of  the 
Federal  Register  (67  FR  2019-2095),  the 
Army  Corps  of  Engineers  reissued  43 
nationwide  permits  and  26  general 
conditions,  with  minor  modifications. 
The  Corps  also  issued  one  new 
nationwide  permit  general  condition. 
The  implementing  regulations  for  the 
nationwide  permit  program  are  found  at 
33  CFR  part  330.  The  most  recent 
substantive  modifications  to  33  CFR 
part  330  were  published  in  the  Federal 
Register  on  November  22, 1991  (56  FR 
59110).  On  February  14, 1997,  the  Corps 
removed  appendix  A  (which  contained 
the  text  of  the  nationwide  permits)  from 
the  Code  of  Federal  Regulations  at  33 
CFR  part  330  (see  62  FR  6877).  The 
nationwide  permits  are  not  classified  as 
regidations.  They  are  permits  to 
authorize  certain  minor  activities  in 
waters  of  the  United  States  that  result  in 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Nationwide  permits 
cannot  be  issued  for  a  period  of  more 
than  5  years  and  must  be  reviewed  prior 
to  reissuance  to  ensure  compliance  with 
section  404(e)  of  the  Clean  Water  Act 
and  other  applicable  laws.  Although  the 
permits  and  general  conditions  are  not 
regulations,  the  Corps  coordinated  the 
reissue  package  with  the  Office  of 
Management  and  Budget,  who 


subsequently  vetted  the  submission 
with  other  Federal  agencies  interested 
in  the  Army's  Regulatory  Program.  The 
43  nationwide  permits  and  27  general 
conditions  that  were  published  on 
January  15,  2002.  reflect  the  result  of 
this  interagency  coordination. 

Specific  Priorities 

For  this  regulatory  plan,  there  are 
three  specific  DoD  priorities,  all  of 
which  reflect  the  established  regulatory 
principles.  One  of  these.  "U.S.  Army 
Corps  of  Engineers.  Directorate  of  Civil 
Works."  will  have  one  significant 
regulatory  action  as  defined  by  E.O. 
12866.  In  those  areas  where  rulemaking 
or  participation  in  the  regulatory 
process  is  required.  DoD  has  studied 
and  developed  policy  and  regulations 
that  incorporate  the  provisions  of  the 
President's  priorities  and  objectives 
under  the  Executive  order. 

DoD  has  focused  its  regulatory 
resources  on  the  most  serious 
environmental,  health,  and  safety  risks. 
Perhaps  most  significant  is  that  each  of 
the  three  priorities  described  below 
promulgates  regulations  to  offset  the 
resqurce  impacts  of  Federal  decisions 
on  the  public  or  to  improve  the  quality 
of  public  life,  such  as  those  regulations 
concerning  civil  functions  of  tihe  U.S. 
Army  Corps  of  Engineers,  acquisition, 
and  installations  and  the  environment. 

U.S.  Army  Corps  of  Eny,meers, 
Directorate  of  Civil  Works 

Preserve  the  Quality  of  Water  and  the 
Quality  and  Quantity  of  Wetlands 

During  Fiscal  Year  (FY)  2003,  the  U.S. 
Army  Corps  of  Engineers  is  proposing 
one  significant  regulation  as  defined  by 
Executive  Order  12866.  Although  not 
economically  significant,  the 
"Programmatic  Regulations  for  the 
Comprehensive  Everglades  Restoration 
Plan"  has  been  classified  as  significant 
("other  significant")  because  of  the 
novel  legal  and  policy  issues  that  have 
arisen  and  will  continue  to  arise  over 
the  30-year  implementation  period.  The 
Office  of  the  Assistant  Secretary  of  the 
Army  (Civil  Works)  and  the  Corps  have 
completed  one  regulation. 

The  U.S.  Army  Corps  of  Engineers 
was  directed  by  Congress  in  section  601 
of  the  Water  Resources  Development 
Act  of  2000  (Public  Law  106-541,  114 
Stat.  2680)  to  develop  a  Comprehensive 
Everglades  Restoration  Plan  (Plan)  to 
restore  and  preserve  south  Florida's 
natural  ecosystem,  while  enhancing 
water  supplies  and  maintaining  flood 
protection.  To  guide  the  development  of 
the  Plan,  Congress  also  directed  the 
Secretary  of  the  Army,  after  notice  and 


opportunity  for  public  comment,  to 
develop  and  implement  Progranunatic 
Regulations  within  2  years  (not  later 
than  December  11,  2002).  The 
Programmatic  Regulations  will  establish 
a  process  for  developing  project 
implementation  reports,  project 
cooperation  agreements,  and  project 
operating  manuals  that  will  ensure  the 
goals  and  the  objectives  of  the  Plan  are 
achieved.  The  regulations  also  \n\\ 
establish  procedures  for  developing  and 
using  any  new  information  resulting 
&t}m  ecosystem  changes  or  unforeseen 
circumstances  in  accordance  with  the 
principles  of  adaptive  management 
contained  in  the  Plan.  Finally,  the 
Programmatic  Regulations  will  facilitate 
the  re-establishment  of  and  protection  of 
the  natural  system  consistent  with  the 
interim  and  final  goals  of  the  Plan  while 
providing  thorough  evaluation  points 
during  the  30-year  project 
implementation  schedule.  The  Office  of 
Management  and  Budget  (OMB)  is 
facilitating  development  of  the  rule. 
OMB  vetted  the  draft  with  appropriate 
Federal  agencies  and  held  several 
interagency  meetings  before  clearing  the 
draft  for  publication  in  the  Federal 
Register  in  August  2002.  The  final 
Programmatic  Regulations  require  the 
concurrence  of  the  Governor  of  Florida 
and  the  Secretary  of  the  Interior,  and  the 
consultation  with  the  Seminole  Tribe  of 
Indians  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Administrator 
of  the  Enviroiunental  Protection 
Agency,  and  the  Secretary  of  Commerce. 
Additionally,  other  Federal,  State,  and 
local  agencies  will  continue  to  assist  in 
promulgating  the  Programmatic 
Regulations  to  ensiu«  that  the  goals  and 
purposes  of  the  Plan  are  achieved. 

The  Office  of  the  Assistant  Secretary' 
of  the  Army  (Civil  Works)  and  the  U.S. 
Army  Corps  of  Engineers  completed  one 
regulation  in  2002.  On  April  20,  2001, 
the  Corps  proposed  revisions  to  the 
Clean  Water  Act  (Act)  regulatory 
definitions  of  "Fill  Material"  and 
"Discharge  of  Fill  Material"  (65  FR 
21292).  On  May  9,  2002,  the  Corps  in 
conjunction  with  the  U.S. 
Environmental  Protection  Agency 
(EPA),  issued  a  final  rule  in  the  Federal 
Register  (67  FR  31129)  revising  the 
Clean  Water  Act  regulatory  definitions 
of  "fill  material"  and  "discharge  of  fill 
material."  Revising  the  rule  was 
necessary  in  order  to  clarify  those 
pollutants  that  are  regulated  by  the 
Corps  under  section  404  of  the  Act. 

Section  404  of  the  Clean  Water  Act 
requires  a  permit  from  the  U.S.  Army 
Corps  of  Engineers  for  discharges  of 
dredged  or  fill  material  to  waters  of  the 
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United  States.  The  Environment 
Protection  Agency  and  the  Corps' 
regulations  implementing  section  404 
previously  contained  differing 
definitions  of  the  term  "fill  material."  In 
particular,  the  Corps  regulations  defined 
fill  material  as  being  used  for  the 
"primary  purpose"  of  replacing  an 
aquatic  area  with  dry  land  or  changing 
the  bottom  elevation  of  a  waterbody.  In 
contrast.  EPA's  definition  of  fill  material 
looked  to  whether  the  effect  is  to  replace 
watets  of  the  U.S.  with  dr\-  land  or 
change  the  bottom  elevation  of 
waterbodies  and  did  not  contain  a 
"primary  purpose"  test  as  found  in  the 
Corps  regulations.  In  order  to  clarify 
what  constitutes  "fill  material"  for 
purposes  of  section  404  and  provide 
improved  regulatory  certainty,  the  Corps 
and  EPA  have  implemented  the  final 
rule  under  which  both  agencies  have 
adopted  identical,  effect-based 
definitions  of  the  terms  "fill  material" 
and  "discharge  of  fill  material." 

National  Historic  Preservation  Act — 
Army's  Regulatory  Program 

More  than  20  years  ago,  the  Army 
C;orps  of  Engineers  published  as 
appendix  C  of  33  CFR  part  325,  a  rule 
that  governs  compliance  with  the 
National  Historic  Preservation  Act  for 
the  Army's  Regulatory'  Program.  Over 
the  years,  there  have  been  significant 
changes  in  policy,  and  the  Act  was 
amended  in  1992,  leading  to  the 
publication  in  December  2000  of  new 
implementing  regulations,  at  36  CFR 
part  800,  developed  by  the  Advisory 
Council  on  Historic  Preservation 
(ACHP).  Thus,  on  March  8,  2002.  the 
Corps  published  a  notice  in  the  Federal 
Register  (67  FR  10822),  requesting 
comments  on  the  implementation  of  the 
Armv's  regulatory  program  in  view  of 
the  new  ACHP  regulations  at  36  CFR 
part  800.  Thirty-nine  comments  were 
received  in  response  to  this  notice.  The 
Corps  Regulaton,'  Program  currently 
uses  33  CFR  part  325,  appendix  C,  to 
comply  with  the  National  Historic 
Preservation  Act  and  other  laws  that 
address  historic  properties.  In  Fiscal 
Year  2003,  the  Corps  may  propose 
changes  to  33  CFR  part  325,  appendix 
C.  to  bring  the  regulation  into 
conformance  with  the  new  Advisory 
Coimcil  on  Historic  Preservation's 
regulations  at  36  CFR  part  800. 

Defense  Procurement  and  Acquisition 

The  Department  continues  its  efforts 
to  reengineer  its  acquisition  system  to 
achieve  its  vision  of  an  acquisition 
system  that  is  recognized  as  being  the 
smartest,  most  efficient,  most  responsive 
buyer  of  best  value  goods  and  services. 


which  meet  the  warfighter's  needs  from 
a  globally  competitive  base.  To  achieve 
this  vision,  the  Department  will  focus 
its  attention  on  implementing  and 
institutionalizing  initiatives  that  may 
include  additional  changes  to  existing 
and  recently  modified  regulations  to 
ensure  that  the  Department  is  achieving 
the  outcomes  it  desires  (continuous 
process  improvement). 

The  Department  of  Defense 
continuously  reviews  its  supplement  to 
the  Federal  Acquisition.  Regulation 
(FAR)  and  continues  to  lead 
Government  efforts  to  simplify  the 
following  acquisition  processes: 

•  Consider.  FAR  and  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  changes  to  facilitate  timely 
contract  closeout. 

•  Consider  policies  and  procedures  to 
provide  contractors  an  adequate  share 
of  savings  from  cost  efficiencies  and 
rationalization  over  a  not-to-exceed  5- 
year  period. 

•  Revise  the  FAR  to  provide  for 
electronic  listing  of  acquisition 
vehicles  available  for  use  by  more 
than  one  agency. 

•  Rewrite  DFARS  part  225.  Foreign 
Acquisition,  to  improve  clarity  and 
make  procedures  less  complex, 
particularly  for  evaluation  of  foreign 
offers  and  customs  duty.  The  rewrite 
also  proposes  to  implement  the 
determination  of  the  Under  Secretarj* 
of  Defense  (AT&L)  that  for 
procurements  subject  to  the  Trade 
Agreements  Act.  it  would  be 
inconsistent  with  the  public  interest 
to  apply  the  Buy  American  Act  to 
U.S.-made  end  products  that  are 
substantially  transformed  in  the 
United  States. 

•  Rewrite  FAR  part  27.  Patents.  Data 
and  Copyrights,  to  clarify,  streamline, 
and  update  guidance  and  clauses  on 
patents,  data,  and  copyrights. 

•  Review  various  FAR  cost  principles  to 
determine  whether  certain  FAR  cost 
principles  are  still  relevant  in  today's 
business  environment,  whether  they 
place  an  uimecessary  administrative 
burden  on  contractors  and  the 
Govenmient,  and  whether  they  can  be 
streamlined  or  simplified. 

•  Revise  the  FAR  part  45,  Government 
Property,  to  organize  and  streamline 
the  property  disposal  procedures  and 
to  incorporate  into  the  FAR  the  DoD 
deviations  relating  to  Government 
property  rental  and  special  tooling. 


Defense  Installations  and  the 
Envimnment 

The  Department  is  committed  to 
reducing  the  total  ownership  costs  of 
the  military  infrastructure  while 
providing  the  Nation  with  military 
installations  that  efficiently  support  the 
warfighter  in:  Achieving  military' 
dominance,  ensuring  superior  living 
and  working  conditions,  and  enhancing 
the  safety  of  the  force  and  the  quality  of 
the  environment.  DoD  has  focused  its 
regulatory  priorities  on  explosives 
safety,  human  health,  and  the 
environment.  These  regulations  provide 
means  for  the  Department  to  provide 
information  about  restoration  activities 
at  Federal  facilities  and  to  take  public 
advice  on  the  restoration  activities. 

Restoration  Advisory  Boards 

Section  324(a)  of  Public  Law  104-106, 
which  amended  section  2705  of  title  10. 
United  States  Code,  requires  the 
Secretary  of  Defense  to  "prescribe 
regulations  regarding  the  establishment, 
characteristics,  composition,  and 
funding  of  restoration  advisory  boards." 
Section  324(a)  also  stated  that  DoD's 
issuance  of  regulations  shall  not  be  a 
precondition  to  the  establishment  of 
Restoration  Advisory  Boards  (RABs) 
(amended  section  2705(d)(2)(B)). 

The  Department  of  Defense  recognizes 
the  importance  of  public  involvement  at 
military  installations  and  formerly  used 
defense  sites  that  require  environmental 
restoration.  RABs  provide  an  expanded 
opportunity  for  stakeholder  input  into 
the  envirormiental  restoration  process  at 
operating  and  closing  DoD  installations. 
They  also  act  as  a  forum  for  the 
discussion  and  exchange  of  restoration 
program  information  between  agencies 
and  the  community,  as  well  as 
providing  an  opportunity  for  RAB 
members  to  review  progress  and 
participate  in  a  dialogue  with  the 
installation's  decisionmakers. 

In  August  1996,  the  Department 
proposed  and  requested  public 
comments  on  regulations  regarding  the 
characteristics,  composition,  funding, 
and  establishment  of  Restoration 
Advisory  Boards.  The  Boards  were  not 
subject  to  the  Federal  Advisory 
Committee  Act  (FACA).  because  DoD 
did  not  want  to  subject  community 
members  to  the  FACA  requirements, 
such  as  financial  disclosure.  The 
General  Services  Administration  did  not 
agree  that  RABs  are  not  subject  to 
FACA.  DoD  continued  its  RABs  but  did 
not  publish  a  final  rule. 

In  the  fall  of  2001 .  the  RAB 
regulations  were  raised  in  a  case  before 
the  9th  Circuit.  On  the  RAB  rule  issue. 
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the  Judge  indicated  that  he  would 
dismiss  without  prejudice  and  give  the 
Department  of  Defense  18  months  to 
promulgate  a  rule.  The  Judge  was  not 
inclined  to  grant  the  plaintiffs  request 
that  he  order  DoD  to  promulgate  the 
rule,  stating  that  the  plaintifi'  could 
bring  the  matter  back  to  the  Court  if  the 
Department  of  Defense  had  not 
completed  the  rulemaking  in  18  months. 
Accordingly,  DoD  is  preparing  a  new 
RAB  rule  to  meet  this  requirement  and 
plans  on  publishing  the  rule  by  the 
middle  of  2003. 

Munitions  Response  Site 
Prioritization  Protocol 

Section  2710(b)(1)  of  title  10,  United 
States  Code,  directs  the  Secretary  of 
Defense  to  develop,  in  consultation  with 
representatives  of  the  States  and  Indian 
tribes,  a  proposed  protocol  for  assigning 
to  each  defense  site  a  relative  priority 
for  munitions  response  activities. 
Section  2710  provides  for  public  notice 
and  comment  on  the  proposed  protocol 
and  requires  that  the  proposed  protocol 
be  available  for  public  comment  on  or 
before  November  30,  2002.  DoD  is 
directed  to  issue  a  final  protocol  to  be 
applied  to  defense  sites  listed  in  the 
Department's  mimitions  response  site 
inventory. 

The  proposed  rule  will  be  called  the 
"Munitions  Response  Site  Prioritization 
Protocol"  and  will  assign  a  relative 
response  priority  for  all  sites  addressed 
under  the  Military  Munitions  Response 
Program  (MMRP)  category  of  the 
Defense  Enviroiunental  Restoration 
Program  (DERP).  The  protocol  will  be  a 
qualitative  methodology  used  to 
sequence  environmental  restoration 
activities.  The  tool  will  make  use  of 
limited  data  and  reflect  the  overall 
conditions  at  the  site.  It  will  be  used  to 
assign  a  relative  priority  based  on  an 
evaluation  of  factors  relating  to  safety 
and  environmental  hazard  potential. 

The  proposed  Munitions  Site 
Prioritization  Protocol  Rule  is  being 
developed  by  a  defense  working  group 
with  input  from  other  Federal  agencies 
and  State  members  of  the  Munitions 
Response  Committee  in  consiUtation 
with  tribal  representatives.  A  notice  was 
published  in  the  Federal  Register  in 
March  2002  announcing  DoD's  intent  to 
develop  the  protocol  and  requesting 
input  from  the  public  on  the  factors 
promulgated  by  Congress.  Working 
documents  are  on  the  World  Wide  Web 
and  the  Department  continues  to  meet 
with  State  and  tribal  representatives. 
DoD  intends  to  prepare,  in  consultation 
with  the  States  and  Indian  tribes,  a 
proposed  and  final  protocol  according 
to  the  requirements.  Currently  a  draft 


proposed  protocol  is  being  prepared. 
Meetings  are  schedided  to  discuss  it 
with  the  States  and  tribes  prior  to 
publication. 

DOD 
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21.  PROGRAMMATIC  REGULATIONS 
FOR  THE  COMPREHENSIVE 
EVERGLADES  RESTORATION  PLAN 

Priority: 

Other  Significant 

Legal  Authority: 

PL  106-541 

CFR  Citation: 

33  CFR  385 

Legal  Deadline: 

Final.  Statutory.  December  11,  2002. 

Abstract: 

The  U.S.  Army  Corps  of  Engineers  was 
directed  by  Congress  in  section  601  of 
the  Water  Resources  Development  Act 
of  2000  (Public  Law  106-541.  114  Stat. 
2680)  to  develop  a  Comprehensive 
Everglades  Restoration  Plan  (Plan)  to 
restore  and  preserve  south  Florida's 
natural  ecosystem,  while  enhancing 
water  supplies  and  maintaining  flood 
protection.  To  guide  the  development 
of  the  Plan,  Congress  also  directed  the 
Secretary  of  the  Army,  after  notice  and 
opportunity  for  public  comment,  to 
develop  and  implement  Programmatic 
Regulations  within  2  years  (NLT 
December  11.  2002).  The  Programmatic 
Regulations  will  establish  a  process  for 
developing  project  implementation 
reports,  project  cooperation  agreements, 
and  project  operating  manuals  that  will 
ensure  Uie  goals  and  the  objectives  of 
the  Plan  are  achieved.  The  regiUations 
also  will  establish  procedures 
developing  and  using  any  new 
information  resiUting  from  ecosystem 
changes  or  unforeseen  circumstances  in 
accordance  with  the  principles  of 
adaptive  management  contained  in  the 
Plan.  Finally,  the  Programmatic 
Regxilations  vdll  facilitate  the  re- 
establishment  and  protection  of  the 
natural  system  consistent  with  the 
interim  and  final  goals  of  the  Plan 
while  providing  thorough  evaluation 
points  during  the  30-year  project 
implementation  schedule. 

Statement  Of  Need: 

The  Programmatic  Regulations  will 
fulfill  the  intent  of  Congress  to 


establish  explicit  guidance  on  how  this 
project,  and  its  constituent  parts,  will 
be  developed  and  implemented,  with 
full  public  and  agency  participation. 

Summary  of  Legal  Basis: 

Specifically,  the  Programmatic 
Regulations  will  implement  the 
following  sections  of  the  Water 
Resources  Development  Act  of  2000: 

Section  601(h)(3)(A),  requires 
Programmatic  Regulations  to  be 
completed  not  later  than  2  years  after 
enactment; 

Section  601(h)(3)(B),  the  Secretary  of 
the  Interior  and  the  Governor  shall 
provide  the  Secretary  of  the  Army  with 
a  written  statement  of  conciurence  or 
nonconcurrence  not  later  than  180  days 
after  the  end  of  the  comment  period; 

Section  601(h)(3)(C),  the  regidations 
shall  establish  a  process  for  the 
development  of  project  implementation 
reports,  project  cooperation  agreements, 
and  operating  manuals;  ensure  that  new 
information  resulting  from  changed  or 
luiforeseen  circumstances,  new  science 
or  technical  information  developed 
through  adaptive  management  are 
integrated  into  the  implementation  of 
the  Plan;  and  ensure  the  protection  of 
the  natural  system  consistent  with  the 
goals  and  purposes  of  the  Plan; 

Section  601(h)(3)(D),  all  project 
implementation  reports  approved 
before  the  date  of  promulgation  of  the 
Programmatic  Regulations  shall  be 
consistent  with  the  Plan; 

Section  601(hl(3)(E),  at  least  every  5 
years  the  Secretary  of  the  Army  shall 
review  the  Programmatic  Regulations 
for  consistency  with  Plan  goals  and 
purposes. 

Altematlves: 

None. 

Anticipated  Cost  and  Benefits: 

There  are  no  economic  costs,  per  say, 
attributed  to  the  promulgation  of  the 
Programmatic  Regulations.  The 
regulations  will  help  ensure  that  the  $8 
billion  estimated  Federal  investment 
will  result  in  ecosystem  restoration 
benefits  identified  as  individual 
projects  are  developed  and 
implemented  over  a  30-year 
construction  period. 

RIslcs: 

There  are  no  risks  associated  with  the 
Programmatic  Regulations. 
Promulgation  of  the  regulations  will 
help  ensure  that  the  Army  Corps  of 
Engineers  follows  agreed  upon  project 
development  and  implementation 
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procedures,  designed  to  achieve  the 
environmental  restoration  and 
protection  benefits  outlined  in  the  Plan. 
Although  no  regulatory  impacts  with 
other  Federal,  Tribal,  State,  or  local 
regulations  have  been  identified  to 
date,  the  Corps  will  take  comments  on 
impacts  as  part  of  the  public  and 
agency  comment  period,  and  address 
them  in  the  final  regulations.  The  draft 
Programmatic  Regulations  have  been 
drafted  so  as  not  to  conflict  with 
existing  laws  and  regulations.  Any 
oversights  will  be  corrected  in  the  final 
version. 


Tlmetabl*: 


ActkHi 


Date 


FR  Cil* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/02/02    67  FR  50540 
10/01/02 


12/00/02 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Enttties  Aftactad: 

No 

Government  Levels  Affected: 

Federal,  State,  Tribal,  Local 


Agency  Contact: 

Chip  Smith 

Assistant  for  Environmental,  Tribal,  and 

Regulatory  Affairs 

Department  of  Defense 

U.S.  Army  Corps  of  Engineers 

Office  of  the  Deputy  Assistant  Secretary 

of  the  Army  (Policy  &  Legislation) 

108  Army  Pentagon 

Washington.  DC  20310-0108 

Phone:  703  693-3655 

RIN:  0710-AA49 

BUJNG  CODE  SOOI-Oe-S 


tAtni 
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DEPARTMENT  OF  EDUCATION  (ED) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

General 

We  support  States,  local  communities, 
institutions  of  higher  education,  and 
others  to  improve  education 
nationwide.  Our  roles  include  providing 
leadership  and  financial  assistance  for 
education  to  agencies,  institutions,  and 
individuals  in  situations  in  which  there 
is  a  national  interest;  monitoring  and 
enforcing  Federal  civil  rights  laws  in 
programs  and  activities  that  receive 
Federal  financial  assistance;  and 
supporting  research,  evaluation,  and 
dissemination  of  findings  to  improve 
the  quality  of  education. 

To  connect  our  customers  to  a  "one- 
stop-shopping"  center  for  information 
about  our  programs  and  initiatives,  we 
instituted  1-800-USA-LEARN  (1-800- 
872-5327).  We  also  set  up  1-800-4FED- 
AID  (1-800-433-3243)  for  information  on 
student  aid,  and  we  provide  an  on-line 
library  of  information  on  education 
legislation,  research,  statistics,  and 
promising  programs  at  the  following 
Internet  address: 

http://www.ed.gov 

More  than  773,600  people  take 
advantage  of  these  resources  every 
week.  We  have  forged  effective 
partnerships  with  customers  and  others 
to  develop  policies,  regulations, 
guidance,  technical  assistance,  and 
approaches  to  compliance.  We  have  a 
record  of  successful  communication  and 
shared  policy  development  with 
affected  persons  and  groups,  including 
parents,  students,  educators, 
representatives  of  State  and  local 
governments,  neighborhood  groups, 
sthools,  colleges,  special  education  and 
rehabilitation  service  providers, 
professional  associations,  advocacy 
organizations,  business,  and  labor. 

In  particular,  we  continue  to  seek 
greater  and  more  useful  customer 
participation  in  our  rulemaking 
activities  through  the  use  of  consensual 
rulemaking  and  new  technology.  If  we 
determine  that  the  development  of 
regulations  is  absolutely  necessary,  we 
seek  customer  participation  at  all 
stages — in  advance  of  formal 
rulemaking,  during  rulemaking,  and 
after  rulemaking  is  completed  in 
anticipation  of  further  improvements 
through  statutory  or  regulatory  changes. 
We  have  expanded  our  outreach  efforts 
through  the  use  of  satellite  broadcasts, 
electronic  bulletin  boards,  and 
teleconferencing.  For  example,  we 
generally  invite  comments  on  all 


proposed  regulations  through  the 
Internet. 

OMB's  2001  Report  to  Congress  on  the 
Costs  and  Benefits  of  Regulations 
identified  as  needing  changes  — 
(priority  1)  —  the  Department's  title  IV 
regulations  promulgated  imder  the 
authority  of  the  Higher  Education  Act. 
These  regulations  were  recently 
negotiated  with  the  financial  aid.  higher 
education,  and  other  related  community 
members  through  the  negotiated 
rulemaking  process  and  will  reduce 
administrative  burden  for  program 
participants,  provide  benefits  to 
students  and  borrowers,  and  protect 
taxpayers'  interests. 

We  are  streamlining  information 
collections,  reducing  burden  on 
information  providers  involved  in  our 
programs,  and  making  information 
maintained  by  us  easily  available  to  the 
public.  We  are  looking  into  coordinating 
similar  information  collections  across 
programs  as  one  possible  approach  to 
reduce  overlapping  or  inconsistent 
paperwork  requirements.  To  the  extent 
permitted  by  statute,  we'll  revise 
regulations  to  eliminate  barriers  that 
inhibit  coordination  across  programs 
(such  as  by  creating  conunon 
definitions).  This  should  help  reduce 
the  frequency  of  reports  and  eliminate 
imnecessary  data  requirements. 

Recently,  we  have  piloted  two  new 
Internet-based  software  applications,  e- 
Application  and  e-Reports.  These  enable 
applicants,  grantees,  and  grant  teams  to 
process  applications  and  file 
performance  reports  online.  We  have 
received  positive  feedback  from 
participants  in  the  pilot  programs.  Our 
goal  over  time  is  to  encourage 
applicants  and  grantees  to  make 
electronic  commerce,  or  the  process  of 
conducting  business  over  the  Internet, 
their  preferred  method  of  doing 
business. 

New  Initiatives 

The  Secretary's  initiatives  include 
One-ED,  a  new  way  of  doing  business 
for  the  Department  of  Education.  One- 
ED  represents  the  culmination  of  a 
series  of  changes  that  will  transform  the 
Department  into  a  flexible,  high- 
performing,  high-integrity  workplace 
focused  on  program  outcomes  and 
management  reform.  One-ED  provides 
an  integrated,  5-year  human  capital, 
strategic  sourcing  and  restructuring  plan 
that  builds  on  the  President's 
Management  Agenda  and  the 
Department's  Strategic  Plan.  Culture  of 
Accountability  Report  and  Blueprint  for 
Management  Excellence,  by  providing 


employee  learning  and  achievement 
opportunities. 

Some  One-ED  changes  involve 
employees  learning  new  skills  so  that 
staft  can  help  the  Department's  partners 
achieve  key  education  outcomes. 
Creating  One-ED  also  means  making 
organization  structure  changes  to 
coordinate  policymaking  and  avoid 
duplication.  One-ED  clients  and 
partners  will  find  knowledgeable  people 
arrayed  in  a  structure  that  is  easy  to 
access  and  navigate. 

Moving  to  One-ED  also  involves  re- 
engineering  work  processes;  i.e.. 
changing  how  Department  staff 
performs  its  work  by  reducing 
paperwork,  introducing  technology,  and 
removing  unnecessary  steps.  In  some 
cases,  through  competitions  and  cost 
comparisons,  the  Department  may  find 
it  less  costly  to  provide  high  quality 
services  by  contracting  with  private 
sector  organizations.  In  such  cases,  re- 
training and  restructuring  may  become 
necessary. 

Also,  the  Department  of  Education 
and  the  National  Council  of  Negro 
Women  (NCNW)  have  joined  forces  to 
ignite  a  movement  in  communities 
across  the  country  to  close  the 
achievement  gap  between  African 
American  students  and  their  peers.  The 
Partnership  for  Academic  Achievement 
will  leverage  the  new  provisions  of  the 
No  Child  Left  Behind  Act  of  2001  in 
conjunction  with  the  tremendous 
outreach  network  of  NCNW  to  improve 
academic  achievement  dramatically, 
reducing  the  difference  in  the  gap 
between  white  and  African  American 
National  Assessment  of  Educational 
Progress  performance  at  the  proficient 
level. 

Principles  for  Regulating 

Our  Principles  for  Regulating 
determine  when  and  how  we  will 
regulate.  Through  aggressive  application 
of  the  following  principles,  we  have 
eliminated  outdated  or  unnecessary 
regulations  and  identified  situations  in 
which  major  programs  could  be 
implemented  without  any  regulations  or 
with  only  limited  regulations: 

We  will  regulate  only  if  regulating 
improves  the  quality  and  equality  of 
services  to  our  customers,  learners  of  all 
ages.  We  will  regulate  only  if  absolutely 
necessary  and  then  in  the  most  flexible, 
most  equitable,  and  least  burdensome 
way  possible. 

Whether  to  Regulate: 

•  When  essential  to  promote  quality 
and  equality  of  opportiuiity  in 
education. 
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•  When  a  demonstrated  problem  cannot 
be  resolved  without  regulation. 

•  When  necessary  to  provide  legally 
binding  interpretation  to  resolve 
ambiguity. 

•  Not  if  entities  or  situations  to  be 
regulated  are  so  diverse  that  a  uniform 
approach  does  more  harm  than  good. 

How  to  regulate: 

•  Regulate  no  more  than  necessary. 

•  Minimize  burden  and  promote 
multiple  approaches  to  meeting 
statutory  requirements. 

•  Encourage  federally  funded  activities 
to  be  integrated  with  State  and  local 
reform  activities. 

•  Ensure  that  benefits  justify  costs  of 
regulation. 

•  Establish  performance  objectives 
rather  than  specify  compliance 
behavior. 

•  Encourage  flexibiUty  so  institutional 
forces  and  incentives  achieve  desired 
results. 

Regulatory  and  Deregulatory  Priorities 
for  the  Next  Year 

Reauthorization  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
reflected  President  Bush's  No  Child  Left 
Behind  plan  for  reforming  our  public 
schools.  Ova  priorities  include 
amending  existing  regulations  in  34  CFR 
chapter  n  (Office  of  Elementary  and 
Secondary  Education)  to  make  the  No 
Child  Left  Behind  plan  a  reality  and  to 
implement  various  changes  in  statutes 
as  they  are  enacted. 

Reauthorization  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
parts  C  and  D,  will  make  changes 
needed  to  improve  implementation  of 
the  early  intervention  program  for 
infants  and  toddlers  with  disabilities 
under  part  C,  and  the  effectiveness  of 
the  National  Activities  under  part  D. 
The  Secretary  solicited  public  comment 
on  the  reauthorization  of  IDEA  using  the 
imderlying  framework  of  the  President's 
principles  of  education  reform  to  ensure 
that  no  child  is  left  behind. 

Reauthorization  of  the  Educational, 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994  will  make 
changes  needed  to  ensure  that  activities 
carried  out  by  the  Office  of  Educational 
Research  and  Improvement  meet  the 
highest  standards  of  professional 
excellence. 


ED— Office  of  Educational  Researcli 
and  Improvement  (OERI) 


PROPOSED  RULE  STAGE 


22.  •  REAUTHORIZATION  OF  THE 
EDUCATIONAL,  RESEARCH, 
DEVELOPMENT,  DISSEMINATION, 
AND  IMPROVEMENT  ACT  OF  1994 
(SECTION  610  REVIEW) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Auttwrity: 

20  use  6001  et  seq 
CFR  Citation: 
34  CFR  ch  Vn 
Legal  Deadline: 

None 

Abstract: 

These  regulations  would  implement 
changes  made  by  the  anticipated 
reauthorization  of  the  Educational, 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994.  This 
action  is  a  notice  that  if  regulations  are 
necessary,  ED  would  review  the 
regulations  in  34  CFR  chapter  VII  under 
section  610  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  610).  The  purpose  of  this 
review  would  be  to  determine  if  these 
regulations  should  be  continued 
without  change,  or  should  be  amended 
or  rescinded,  to  minimize  any 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
We  would  request  comments  on  the 
continued  need  for  the  regulations;  the 
complexity  of  the  regulations;  the 
extent  to  which  they  overlap,  duplicate, 
or  conflict  with  other  Federal,  State,  or 
local  government  regulations;  and  the 
degree  to  which  technology,  economic 
conditions,  or  other  relevant  factors 
have  changed  since  the  regulations 
were  promulgated. 

Statement  of  Need: 

Regulations  may  be  necessary  to 
implement  new  legislation.  The 
Department  would  also  complete  its 
review  of  these  regulations  under 
610(c)  of  the  Regulatory  Flexibility  Act. 
In  developing  any  regulations,  the 
Department  would  seek  to  reduce 
regulatory  burden  and  increase 
flexibility  to  the  maximum  extent 
possible. 


Summary  of  Legal  Basis: 

New  legislation. 

Alternatives: 

In  addition  to  implementing  the 
anticipated  reauthori2»tion  of  the 
Educational,  Research,  Development, 
Dissemination,  and  Improvement  Act  of 
1994,  the  purpose  of  this  review  would 
be  to  determine  whether  there  are 
appropriate  alternatives. 

Anticipated  Cost  and  Benefits: 

Existing  regulatory  provisions  may  be 
eliminated  or  improved  as  a  result  of 
this  review. 

Rlsl(s: 

These  regulations  would  not  address  a 
risk  to  public  health,  safety,  or  the 
environment. 

Timstable: 


Action 


Date 


FR  Cite 


NPRM 


09/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Undetermined 

Federaiismr 

Undetermined 

Agency  Contact: 

Elizabeth  Payer 

Department  of  Education 

Office  of  Educational  Research  and 

Improvement 

Room  502E 

Capitol  Place 

555  New  Jersey  Avenue  NW 

Washington,  DC  20208-5530 

Phone:  202  219-1385 

RIN:  1850-AA57 

ED — Office  of  Elementary  and 
Secondary  Education  (OESE) 


HNAL  RULE  STAGE 


23.  REAUTHORIZATION  OF  TITLE  I  OF 
THE  ELEMENTARY  AND  SECONDARY 
EDUCATION  ACT  OF  1965  (SECTION 
610  REVIEW) 

Priority: 

Other  Significant 

Legal  AuttKKity: 

PL  107-110 


"7^1  rvA 
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CFR  Citation: 

34  CFR  200 
Legal  Deadline: 

Final.  Statutory.  July  8,  2002. 

Abstract: 

These  regulations  would  implement 
changes  madeby  the  reauthorization  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  No  Child  Left  Behind  Act  of  2001. 
This  action  is  a  notice  that  ED  is 
reviewing  the  regulations  in  34  CFR 
part  200  under  section  610  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
610).  The  purpose  of  this  review  is  to 
determine  if  these  regulations  should 
be  continued  without  change,  or  should 
be  amended  or  rescinded,  to  minimize 
any  significant  economic  impact  upon 
a  substantial  number  of  small  entities. 
We  are  requesting  comment  on  the 
continued  need  for  the  regulations;  the 
complexity  of  the  regiilations;  the 
extent  to  which  they  overlap,  duplicate, 
or  conflict  with  otl^er  Federal,  State,  or 
local  government  insulations;  and  the 
degree  to  which  technology,  economic 
conditions,  or  other  relevant  factors 
have  changed  since  the  regulations 
were  promulgated. 

Statement  of  Need: 

These  regulations  are  necessary  to 
implement  new  legislation.  The 
Department  is  also  completing  its 
review  of  these  regulations  under 
section  610(c)  of  the  Regulatory 
Flexibility  Act.  In  developing  any 
regulations,  the  Department  will  seek 
to  reduce  regulatory  burden  and 
increase  flexibility  to  the  maximum 
extent  possible. 

Summary  of  Legal  Basis: 

New  legislation. 

Alternatives: 

In  addition  to  implementing  the 
reauthorization  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965.  the  purpose  of  reviewing 
these  regulations  is  to  determine 
whether  there  are  appropriate 
alternatives. 

Anticipated  Cost  and  Benefits: 

Existing  regulatory  provisions  may  be 
eliminated  or  improved  as  a  result  of 
this  review. 

Risks: 

These  regulations  would  not  address  a 
risk  to  public  health,  safety,  or  the 
environment. 


Timetable: 


Action 


Dale 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/06/02    67  FR  50986 
09/05/02 

11/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  EntWes  Affected: 

Govenmiental  Jurisdictions 

Government  Levels  Affected: 

Local,  State 

Agency  Contact: 

Jacquelyn  Jackson 

Acting  Director,  Student  Achievement 

and  Student  Accountability  Programs 

Department  of  Education 

Office  of  Elementary  and  Secondary 

Education 

Room  3W230 

400  Maryland  Avenue  SW 

Washington,  DC  20202-6132 

Phone:  202  260-0826 

RIN:  1810-AA91 

ED— Office  of  Special  Education  and 
Reliabilitative  Services  (OSERS) 


PROPOSED  RULE  STAGE 


24.  e  REAUTHORIZATION  OF  THE 
INDIVIDUALS  WITH  DISABILITIES 
EDUCATION  ACT  (SECTION  610 
REVIEW) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  imdetermined. 

Unfunded  Mandates: 

Undetermined  ' 

Legal  AuttKXlty: 

20  use  1400  to  1487 

CFR  Citation: 

34CFRchm 

Legal  Deadline: 

None 

Abstract: 

These  regulations  would  implement 
changes  made  by  the  anticipated 
reau&orization  of  the  Individuals  with 
Disabilities  Education  Act.  This  action 
is  a  notice  that  if  regulations  are 
necessary,  ED  would  review  the 
regulations  in  34  CFR  chapter  m  under 


section  610  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  610).  The  purpose  of  this 
review  would  be  to  determine  if  these 
regulations  should  be  continued 
without  change,  or  should  be  amended 
or  rescinded,  to  minimize  any 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
We  would  request  conmients  on  the 
continued  need  for  the  regulations;  the 
complexity  of  the  regulations;  the 
extent  to  which  they  overlap,  duplicate, 
or  conflict  with  other  Federal,  State,  or 
local  government  regulations;  and  the 
degree  to  which  technology,  economic 
conditions,  or  other  relevant  factors 
have  changed  since  the  regulations 
were  promulgated. 

Statement  of  Need: 

These  regulations  may  be  necessary  to 
implement  new  legislation.  The 
Department  would  also  complete  its 
review  of  these  regulations  under 
610(c)  of  the  Regulatory  Flexibility  Act. 
In  developing  any  regulations,  the 
Department  would  seek  to  reduce 
regulatory  burden  and  increase 
flexibility  to  the  maximum  extent 
possible. 

Summary  of  Legal  Basis: 

New  legislation. 
Altematives: 

In  addition  to  implementing  the 
anticipated  reauthorization  of  the 
Individuals  with  Disabilities  Education 
Act,  the  purpose  of  this  review  would 
be  to  determine  whether  there  are 
appropriate  altematives. 

Anticipated  Cost  and  Benefits: 

Existing  regulatory  provisions  may  be 
eliminated  or  improved  as  a  result  of 
this  review. 

Risks: 

These  regulations  would  not  address  a 
risk  to  public  health,  safety,  or  the 
environment. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


09/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

No 

Government  levels  Affected: 

Undetermined 

Federalism: 

Undetermined 
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Agency  Contact: 

loLeta  Reynolds 
Department  of  Education 
Office  of  Special  Education  and 
Rehabilitative  Services 
Room  3082 
Switzer  Building 
400  Maryland  Avenue  SW 
Washington,  DC  20202-2570 
Phone:  202  205-5507 

RIN:  1820-AB54 

BHJJNG  CODE  4000-01 -S 
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DEPARTMENT  OF  ENERGY  (DOE) 

Statement  of  Regulatory  and 
Dereguiatory  Priorities 

The  E)epartment  makes  vital 
contributions  to  the  Nation's  welfare 
through  its  extraordinary  scientific  and 
technical  capabilities  in  energy 
research,  environmental  remediation, 
and  national  security.  The  Department's 
mission  is  to: 

•  Foster  a  secure  and  reliable  energy 
system  that  is  environmentally  and 
economically  sustainable; 

•  Provide  responsible  stewardship  of 
the  Nation's  nuclear  weapons; 

•  Clean  up  the  Department's  facilities; 

•  Lead  in  the  physical  sciences  and 
advance  the  biological,  environmental 
and  computational  sciences;  and, 

•  Provide  premiere  instruments  of 
science  for  the  Nation's  research 
enterprise. 

The  Department  of  Energy's 
regulatory  plan  reflects  the 
Department's  continuing  commitment  to 
enhance  safety,  cut  costs,  reduce 
regulatory  burden,  and  increase 
responsiveness  to  the  public.  While  not 
primarily  a  major  Federal  regulatory 
agency,  the  Department's  regulatory 
activities  are  essential  to  achieving  its 
critical  mission  and  to  implementing 
major  initiatives  in  the  President's 
National  Energy  Plan. 

Energy  Efficiency  Program  for 
Consumer  Products  and  Commercial 
Equipment 

On  May  23,  2002,  the  Department 
published  a  final  rule  that  amended  the 
existing  energy  conservation  standards 
for  central  air  conditioners  and  heat 
pumps  by  raising  the  minimum  energy 
efficiency  levels  by  20  percent  for  most 
units.  As  part  of  this  action,  the 
Department  withdrew  a  final  rule, 
published  on  January  22,  2001,  that 
would  have  established  even  higher 
standards.  DOE  determined  the  higher 
standards  in  the  January  22  final  rule, 
which  was  the  only  DOE  regulation 
among  the  23  identified  as  priority  1 
reform  candidates  in  OMB's  2001 
Report  to  Congress  on  the  Costs  and 
Benefits  of  Regulations,  were  not 
economically  justified  under  the  Energy 
Policy  and  Conservation  Act.  DOE 
estimates  that  the  revised  standards  will 
still  save  consumers  $2  billion  and 
reduce  energy  consiunption  by  an 
amount  equivalent  to  516  million 
barrels  of  oil  through  the  year  2030.  By 
the  year  2020,  the  new  standards  will 
eliminate  the  need  for  three  400 


megawatt  coal — fired  powerplants  and 
nineteen  400  megawatt  gas-fired 
powerplants.  In  addition,  the  energy 
consumption  thus  avoided  will  reduce 
cumulative  greenhouse  gas  emissions  by 
24  million  metric  tons  of  carbon,  or  an 
amount  equal  to  that  produced  by 
approxiofiately  2  million  cars  every  year. 

The  Department's  ongoing  rulemaking 
activities  related  to  energy  efficiency 
standards  and  determinations  have  been 
categorized  as  high,  medium,  or  low 
priority.  On  August  21,  2002,  the 
Department  released  its  most  recent 
priority-setting  report,  "Appliance 
Standards  Program  —  The  FY  2003 
Priority  Setting  Summary  Report  and 
Actions  Proposed."  These  priorities, 
established  with  significant  input  from 
the  public,  are  reflected  in  the 
rulemaking  schedules  set  forth  in  The 
Regulatory  Plan  and  the  Unified  Agenda 
of  Federal  Regulatory  and  Dereguiatory 
Actions.  The  complete  report  can  be 
viewed  online  at  the  following  website: 
http://wrww.eren.doe.gov/buildings/ 

codes standards/reports/ 

priority setting/priority setting.html 

During  the  coming  year,  the 
Department  expects  to  revise  the  energy 
efficiency  standards  for  residential 
furnaces,  boilers,  and  mobile  home 
furnaces;  electric  distribution 
transformers;  and  commercial  unitary 
air  conditioners  and  heat  pumps  rated 
65-240  kBtu's/hr.  Additional 
information  and  timetables  for  these 
high  priority  actions  can  be  found 
below.  In  addition,  the  Department  will 
begin  the  preliminary  analyses  required 
to  revise  the  standards  for  packaged 
terminal  air  conditioners  and  heat 
pumps,  oil-  and  gas-fired  conunercial 
packaged  boilers,  and  tankless  gas-fired 
instantaneous  water  heaters. 

The  Department  plans  to  publish  final 
rules  concerning  test  procedures  for 
dishwashers,  residential  central  air 
conditioners  and  heat  pumps,  electric 
distribution  transformers,  commercial 
warm  air  furnaces  and  air  conditioning 
equipment,  package  boilers,  and 
commercial  water  heaters.  Information 
and  timetables  concerning  these  actions, 
medium  and  low  priority  standards 
rulemakings,  and  other  test  procedures 
can  be  found  in  the  Department's 
regulatory  agenda,  which  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Nuclear  Safety  Regulations 

The  Department  is  committed  to 
openness  and  public  participation  as  it 
addresses  one  of  its  greatest 
challenges — managing  the  environment, 
health,  and  safety  risks  posed  by  its 


nuclear  activities.  A  key  element  in  the 
management  of  these  risks  is  to  establish 
the  Department's  expectations  and 
requirements  relative  to  nuclear  safety 
and  to  hold  its  contractors  accountable 
for  safety  performance.  The  1988  Price- 
Anderson  Amendments  Act  revisions  to 
the  Atomic  Energy  Act  of  1954  (AEA) 
provide  for  the  imposition  of  civil  and 
criminal  penalties  for  violations  of  DOE 
nuclear  safety  requirements.  As  a  result, 
new  nuclear  safety  requirements  were 
initiated  with  the  publication  of  four 
notices  of  proposed  rulemaking  for 
review  and  comment  in  1991.  The 
Department's  nuclear  safety  procedural 
regulations  (10  CFR  part  820)  were 
published  as  a  final  rule  in  1993.  The 
Department's  substantive  nuclear  safety 
requirements  {10  CFR  parts  830  and 
835)  were  finalized  in  2001  and  1998, 
respectively.  The  remaining  action,  10 
CFR  part  834,  Radiation  Protection  and 
the  Environment,  is  scheduled  for 
publication  bv  the  end  of  fiscal  year 
2003. 

DOE — Energy  Efficiency  and 
Renewable  Energy  (EE) 


PRERULE  STAGE 


25.  ENERGY  EFRCIENCY 
STANDARDS  FOR  RESIDENTIAL 
FURNACES,  BOILERS,  AND  MOBILE 
HOME  FURNACES 

Priority: 

Economically  Significant.  Major  under 
5  use  801.      . 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

42  use  6295 

CFR  Citation: 

10  CFR  430 

l.egal  Deadline: 

Final,  Statutory,  January  1,  1994. 

Abstract: 

The  Energy  Policy  and  Conservation 
Act,  as  amended,  establishes  initial 
energy  efficiency  standard  levels  for 
most  types  of  major  residential 
appliances  and  generally  requires  DOE 
to  undergo  two  subsequent 
rulemakings,  at  specified  times,  to 
determine  whether  the  extant  standard 
for  a  covered  product  should  be 
amended. 


'7A.^nR 


Federal  Recister/ Vol.  67.  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74107 


74106 


Federal  Register /Vol.  67.  No.  236 /Monday.  December  9,  2002 /The  Regulatory  Plan 


This  is  the  initial  review  of  the 
statutory  standards  for  furnaces,  boilers 
and  mobile  home  furnaces. 

Statsfiient  of  Need: 

This  rulemaking  is  required  by  statute. 
Experience  has  shown  that  the  choice 
of  residential  appliances  and 
commercial  equipment  being  purchased 
by  both  builders  and  building  owners 
is  generally  based  on  the  initial  cost 
ra^er  than  on  life-cycle  costs.  Thus, 
the  law  requires  minimum  energy 
efficiency  standards  for  appliances  to 
eliminate  inefficient  appliances  and 
equipment  from  the  market. 

Summary  of  Legal  Basis: 

The  Energy  Policy  and  Conservation 
Act  (EPCA),  as  amended,  establishes 
initial  energy  efficiency  standard  levels 
for  most  types  of  major  residential 
appliances  and  certain  commercial 
equipment.  The  EPCA  generally 
requires  DOE  to  undergo  rulemakings, 
at  specified  times,  to  determine 
whether  the  standard  for  a  covered 
product  should  be  made  more  stringent. 

Ahematives: 

The  statute  requires  the  Department  to 
conduct  rulemakings  to  review 
standards  and  to  revise  standards  to 
achieve  the  maximum  improvement  in 
energy  efficiency  that  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.  In  making 
this  determination,  the  Department 
conducts  a  thorough  analysis  of  the 
alternative  standard  levels,  including 
the  existing  standard,  based  on  criteria 
specified  by  statute.  The  process 
improvements  that  were  announced  (61 
FR  36974,  July  15.  1996)  further 
enhance  the  analysis  of  alternatives  in 
the  appliance  standards  development 
process.  For  example,  under  this 
process,  the  Department  will  ask 
stakeholders  and  private  sector 
technical  experts  to  review  its  analyses 
of  the  likely  impacts,  costs  and  benefits 
of  alternative  standard  levels.  In 
addition,  the  Depeirtment  will  solicit 
and  consider  information  on 
nonregulj^tory  approaches  for 
encouraging  the  purchase  of  energy 
efficient  products. 

Anticipatsd  Cost  and  Benefits: 

The  specific  costs  and  benefits  for  these 
rulemakings  have  not  been  established 
because  the  final  standard  levels  have 
not  been  determined.  Nevertheless, 
existing  appliance  standards  are 
projected  to  save  23  quadrillion  Btu's 
from  1993  to  2015,  resulting  in 
estimated  consumer  savings  of  $1.7 
billion  per  year  In  2000  and  estimated 


aimual  emission  reductions  of  107 
million  tons  of  carbon  dioxide  and  280 
thousand  tons  of  nitrogen  oxides  in  that 
year.  Under  the  existing  standards,  the 
discounted  energy  savings  for 
consumers  are  2.5  times  greater  than 
the  up-front  price  premium  paid  for  the 
appliance. 

Rislcs: 

Without  appliance  standards,  energy 
use  will  continue  to  increase  with 
resulting  damage  to  the  environment 
caused  by  atmospheric  emissions. 
Enhancing  appliance  energy  efficiency 
reduces  atmospheric  emissions  such  as 
C02  and  NOx.  Establishing  standards 
that  are  too  stringent  could  result  in 
excessive  increases  in  the  cost  of  the 
product,  possible  reductions  in  product 
utility  and  may  place  an  undue  burden 
on  manufacturers  that  could  result  in 
loss  of  jobs  or  other  adverse  economic 
impacts. 

Timetable: 


Action 


FR  Cite 


ANPRM  09A)8«3    58  FR  47326 

Framework  Workshop  07/17/01 

Venting  Workshop       05/08/02 

ANPRM  02/00/03 

NPRM  02/00/04 

Final  Action  09/00/04 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

State,  Local 

Agency  Contact: 

Cyrus  Nasseri,  EE-2J 

Program  Manager,  Office  of  Building 

Research  and  Standards 

Department  of  Energy 

Energy  Efficienc\'  and  Renewable  Energy 

1000  Independence  Avenue  SW. 

Washington,  DC  20585 

Phone:  202  586-9138 

Email:  cyrus.nasseri@ee.doe,gov 

RIN:  1904-AA78 

DOE— EE 

26.  ENERGY  EFHaENCY 
STANDARDS  FOR  ELECTRIC 
DISTRIBUTION  TRANSFORMERS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Auttiority: 

42  use  6317 

CFR  Citation: 

10  CFR  430 


Legal  Deadline: 

None 

Abstract: 

The  Energy  Policy  and  Conservation 
Act,  as  amended.  (EPCA)  establishes 
initial  energy  efficiency  standard  levels 
for  most  types  of  major  residential 
appliances  and  certain  types  of 
commercial  equipment.  The  EPCA 
generally  requires  DOE  to  undergo  two 
subsequent  rulemakings,  at  specified 
times,  to  determine  whether  the  current 
standard  for  a  covered  product  should 
be  amended. 

This  is  the  initial  review  of  the 
statutory  standards  for  electric 
distribution  transformers. 

Statement  of  Need: 

This  rulemaking  is  required  by  statute. 
Experience  has  shown  that  the  choice 
of  residential  appliances  and 
commercial  equipment  being  purchased 
by  both  builders  and  building  owners 
is  generally  based  on  the  initial  cost 
rather  than  on  life-cycle  cost.  Thus,  the 
law  requires  minimum  energy 
efficiency  standards  for  appliances  to 
eliminate  inefficient  appliances  and 
equipment  from  the  market. 

Summary  of  Legal  Basis: 

EPCA  establishes  initial  energy 
efficiency  standard  levels  for  most 
types  of  major  residential  appliances 
and  certain  types  of  conunercial 
equipment  and  generally  requires  DOE 
to  undergo  rulemakings,  at  specified 
times,  to  determine  whether  the 
standard  for  a  covered  product  should 
be  made  more  stringent. 

Alternatives: 

The  statute  requires  DOE  to  conduct 
rulemakings  to  review  standards  and  to 
revise  standards  to  achieve  the 
maximum  improvement  in  energy   , 
efficiency  that  the  Secretary  determines 
is  technologically  feasible  and 
economically  justified.  In  making  this 
determination,  the  Department 
conducts  a  thorough  analysis  of 
alternative  standard  levels,  including 
the  existing  standard,  based  on  criteria 
specified  by  statute.  The  process 
improvements  that  were  announced  (61 
FR  36974.  July  15.  1996)  further 
enhance  the  analysis  of  alternative 
standards.  For  example,  DOE  will  ask 
stakeholders  and  private  secrtor 
technical  experts  to  review  its  analyses 
of  the  likely  impacts,  costs,  and 
benefits  of  alternative  standard  levels. 
In  addition,  the  Department  will  solicit 
and  consider  information  on 
nonregulatory  approaches  for 
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encouraging  the  purchase  of  energy 
efficient  products. 

Antlcipatad  Cost  and  Benefits: 

The  specific  costs  and  benefits  for  these 
rulemakings  have  not  been  established 
because  the  final  standard  levels  have 
not  been  determined.  Nevertheless, 
existing  appliance  standards  are 
projected  to  save  23  quadrillion  Btu's 
of  energy  from  1993  to  2015.  resulting 
in  estimated  consumer  savings  of  $1.7 
billion  per  year  in  the  year  2000  and 
estimated  annual  emission  reductions 
of  107  million  tons  of  carbon  dioxide 
and  280  thousand  tons  of  nitrogen 
oxides  in  the  year  2000.  Under  the 
existing  standards,  the  discounted 
energy  savings  for  consumers  are  2.5 
times  greater  than  the  up-front  price 
premium  paid  for  the  appliance. 

Risks: 

Without  appliance  efficiency  standards, 
energy  use  will  continue  to  increase 
with  resulting  damage  to  the 
environment  caused  by  atmospheric 
emissions.  Enhancing  appliance  energy 
efficiency  reduces  atmospheric 
emissions  of  carbon  dioxide  and 
nitrogen  oxides.  Establishing  standards 
that  are  too  stringent  could  result  in 
excessive  increases  in  the  cost  of  the 
product,  possible  reductions  in  product 
utility  and  may  place  an  undue  biuden 
-on  manufactiuers  that  could  result  in 
a  loss  of  jobs  or  other  adverse  economic 
impacts. 

TImstable: 


Action 


Date 


FR  Cite 


Determination  Notice  10/22/97   62  FR  54809 

ANPRM  03/00/03 

NPRM  03/00/04 

Final  Actk}n  10/00/04 

Regulatory  Flaxft>ility  Analysis 
Required: 

Undetermined 

Government  Levels  Affactsd: 

None 

Agency  Contact: 

Antonio  Bouza,  EE-2J 

Department  of  Energy 

Energy  Efficiency  and  Renewable  Energy 

1000  Independence  Avenue  SW. 

Washington,  DC  20676 

Phone:  202  586-4563 

Email:  antonio.bouza@ee.doe.gov 

RIN:  1904-AB08 


DOE-€E 

27.  ENERGY  EFFICIENCY 
STANDARDS  FOR  COMMERCIAL 
CENTRAL  AIR  COND^^ONI^   .  UNITS 
AND  HEAT  PUMPS  RATED  65-240 
KBTUS/HR 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  AuttKNlty: 

42  use  6293 

CFR  Citation: 

10  CFR  431 

Legal  Deadline: 

None 

Abstract: 

The  Energy  Policy  and  Conservation 
Act  (EPCA),  as  amended,  establishes 
initial  energy  efficiency  standard  levels 
for  most  types  of  major  residential 
appliances  and  certain  types  of 
commercial  equipment.  The  EPCA 
generally  requires  DOE  to  imdergo  two 
subsequent  rulemakings,  at  specified 
times,  to  determine  whether  the  current 
standard  for  a  covered  product  should 
be  amended. 

This  is  the  initial  review  of  the 
statutory  standards  for  these  products. 

Statement  of  Need: 

These  rulemakings  are  required  by 
statute.  Experience  has  shown  that  the 
choice  of  residential  appliances  and 
commercial  equipment  being  piuchased 
by  both  builders  and  building  owners 
is  generally  based  on  the  initial  cost 
rather  than  on  life-cycle  cost.  Thus,  the 
law  requires  minimum  energy 
efficiency  standards  for  appliances  to 
eliminate  inefficient  appliances  and 
equipment  frtim  the  market. 

Summary  of  Legal  Basis: 

EPCA  establishes  initial  energy 
efficiency  standard  levels  for  most 
types  of  major  residential  appliances 
and  certain  types  of  commercial 
equipment  and  generally  requires  DOE 
to  undergo  rulemakings,  at  specified 
times,  to  determine  whether  the 
standard  for  a  covered  product  should 
be  made  more  stringent. 

Alternatives: 

The  statute  requires  DOE  to  conduct 
rulemakings  to  review  standards  and  to 
revise  standards  to  achieve  the 


maximum  improvement  in  energy 
efficiency  that  the  Secretary  determines 
is  technologically  feasible  and 
economically  justified.  In  making  this 
determination,  the  Department 
conducts  a  thorough  analysis  of 
alternative  standard  levels,  including 
the  existing  standard,  based  on  criteria 
specified  by  statute.  The  process 
improvements  that  were  aimounced  (61 
FR  36974.  July  15.  1996)  further 
enhance  the  analysis  of  alternative 
standards.  For  example.  DOE  will  ask 
stakeholders  and  private  sector 
technical  experts  to  review  its  analyses 
of  the  likely  impacts,  costs,  and 
benefits  of  alternative  standard  levels. 
In  addition,  the  Department  will  solicit 
and  consider  information  on 
noiuegulatory  approaches  for 
encouraging  the  purchase  of  energy 
efficient  products. 

Anticipated  Cost  and  Benefits: 

The  specific  costs  and  benefits  for  this 
rulemaking  has  not  been  established 
because  the  final  standard  levels  have 
not  been  determined. 

Risks: 

Without  energy  efficiency  standards, 
energy  use  will  continue  to  increase 
with  resulting  damage  to  the 
environment  caused  by  atmospheric 
emissions.  Enhancing  energy  efficiency 
reduces  atmospheric  emissions  of 
carbon  dioxide  and  nitrogen  oxides. 
Establishing  standards  that  are  too 
stringent  could  resiJt  in  excessive 
increases  in  the  cost  of  the  product, 
possible  reductions  in  product  utility  - 
and  may  place  an  undue  burden  on 
manufacturers  that  could  result  in  a 
loss  of  jobs  or  other  adverse  economic 
impacts. 

Timetable: 


Action 


FR  Cite 


Screening  Worltshop  10/01/01    66  FR  43123 

ANPRM  04/00/03 

NPRM  04/00/04 

Final  Action  11/00/04 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

None 
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Agency  Contact: 

Bryan  Berringer,  EE-2I 

Office  of  Building  Research  and 

Standards  ~ 

Department  of  Energy 

Energy  Efficiency  and  Renewable  Energy 

1000  Independence  Avenue  SW. 

Washington,  DC  20585 

Phone:  202  586-0371 

Fax:  202  586-4617 

Email:  bryan.berringer^ee.doe.gov 

RIN:  1904-AB09 

DOE— Departmental  and  Ottiers 
(ENDEP) 


RNAL  RULE  STAGE 


28.  RADIATION  PROTECTION  OF  THE 
PUBLIC  AND  THE  ENVIRONMENT 

Priority: 

Other  Significant    . 
Legal  Authority: 

42  use  2201;  42  USC  7191 

CFR  Citation: 

10  CFR  834 
Legal  Deadline: 

None 

Abatract: 

This  action  would  add  a  new  10  CFR 
834  to  DOE'S  regulations  establishing  a 
body  of  rules  setting  forth  the  basic 
requirements  for  ensuring  radiation 
protection  of  the  public  and 
environment  in  connection  with  DOE 


nuclear  activities.  These  requirements 
stem  from  the  Department's  ongoing 
effort  to  strengthen  the  protection  of 
health,  safety,  and  the  environment 
from  the  nuclear  and  chemical  hazards 
posed  by  these  DOE  activities.  Major 
elements  of  the  proposal  included  a   . 
dose  limitation  system  for  protection  of 
the  public:  requirements  for  liquid 
discharges;  reporting  and  monitoring . 
requirements;  and  residual  radioactive 
material  requirements. 

Statement  of  Need: 

The  purpose  of  this  rule  is  to  ensure 
that  the  Department's  obligation  to 
protect  health  and  safety  is  fulfilled 
and  to  provide,  if  needed,  a  basis  for 
the  imposition  of  civil  and  criminal 
penalties  consistent  with  the  Price- 
Anderson  Amendments  Act  of  1988. 
This  action  is  consistent  with  the 
Department's  commitment  to  the 
issuance  of  nuclear  safety  requirements 
using  notice  and  comment  rulemaking. 

Summary  of  Legal  Baais: 

Under  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  Department  of  Energy 
has  the  authority  to  regulate  activities 
at  facilities  under  its  jurisdiction.  The 
Department  is  committed  to  honoring 
its  obligation  to  ensure  the  health  and 
safety  of  the  public  and  workers 
affected  by  its  operations  and  the 
protection  of  the  environs  around  its 
facilities. 

Alternatives: 

The  Department  could  continue  to 
impose  nuclear  safety  requirements 
through  directives  made  applicable  to 


DOE  contractors  through  the  terms  of 
their  contracts. 

Anticipated  Cost  and  Benefita: 

The  incremental  costs  of  the  proposed 
rules  should  be  minimal  because 
contractors  are  currently  bound  by 
comparable  contractual  obligations. 
Full  compliance  by  contractors  with 
nuclear  safety  standards  will  result  in 
substantial  societal  benefits. 

Risks: 

This  rulemaking  should  reduce  the  risk 
of  nuclear  safety  problems  by  clarifying 
safety  requirements  applicable  to  DOE 
contractors  and  improving  compliance. 

Timetable: 


Action 


FR  Cite 


NPRM 

Second  NPRM 
Final  Action 


03/25/93  58  FR  16268 
08/31/95  60  FR  45381 
09AXV03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Andrew  Wallo  III 

Director,  Air,  Water  and  Radiation 

Division 

Department  of  Energy 

Office  of  Environmental  Guidance 

1000  Independence  Avenue  SW. 

Washington,  DC  20585 

Phone:  202  586-4996 

RIN:  1901-AA38 

BUJJN6  CODE  64SO-01-S 


74110 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Statement  of  Regulatory  Priorities 

The  Department  of  Health  and  Human 
Services  (HHS)  is  responsible  for  a  vast 
array  of  programs  designed  to  protect 
and  promote  the  health  and  the  social 
and  economic  well  being  of  the 
American  public.  These  programs  affect 
some  of  the  Nation's  most  vulnerable 
populations,  including  children,  the 
elderly,  and  persons  with  disabilities.  In 
one  way  or  another,  HHS  programs  and 
activities  touch  the  lives  of  virtually 
every  person  in  our  country,  citizens 
and  non-citizens  alike. 

HHS'  programs  and  activities  include: 
Medicare,  Medicaid,  support  for 
biomedical  research,  substance  abuse 
and  mental  health  treatment,  assuring 
safe  and  effective  drugs  and  other 
medical  products,  food  safety,  financial 
assistance  to  low  income  families.  Head 
Start,  services  to  older  Americans,  and 
direct  health  services  delivery.  These 
programs  and  services  are  essential  to 
the  well  being  of  tens  of  millions  of 
Americans  across  our  country — people 
of  every  age,  in  every  location  and  in 
every  walk  of  life. 

To  improve  the  administration  and 
conduct  of  these  programs  and 
activities,  Secretary  Thompson  has 
made  k  clear  that  the  Department  must 
develop  and  issue  regulations  under  a 
culture  of  responsiveness,  where 
listening  and  responding  to  those  we 
serve  and  those  we  regulate  is  our 
cornerstone.  From  health  care  to  child 
welfare  to  food  safety,  the  Secretary  is 
committed  to  widening  communication 
with  consumers,  beneficiaries,  and  all 
regulated  entities.  Furthermore,  the 
Secretary  wants  to  ensure  that  all  HHS 
regulations  are  readily  understandable, 
are  clear  and  concise,  and  are  grounded 
both  in  law  and  common  sense. 

Since  September  11,  2001,  the 
Department  has  placed  a  renewed 
emphasis  on  taking  action  to  prepare 
and  protect  all  Americans  from  acts  of 
terrorism  and  other  public  health 
emergencies.  The  Department  is  also 
moving  aggressively  to  issue  regulations 
addressing  health  care,  foods  and  drugs, 
and  the  Medicare  and  Medicaid 
programs.  In  addition,  consistent  with 
the  Secretary's  priorities,  the 
Department  has  taken  important  actions 
to  enhance  coordination  of  regulations 
across  all  its  components. 

Given  the  size  and  scope  of  the 
Department's  responsibilities,  effective 
program  regulations  are  critical.  Yet  too 
often,  excessive  regulation  can  be  more 


of  a  hindrance  than  a  help.  Programs 
can  become  caught  in  a  web  of 
mandates,  rules  and  paperwork,  and 
those  whom  the  programs  were 
intended  to  serve  fail  to  receive  the  help 
they  need.  Last  year.  Secretary 
Thompson  established  a  Sec  retary's 
Advisory  Committee  on  Regulatory 
Reform  {Advisory  Committee),  to 
provide  recommendations  regarding 
potential  regulatory  changes.  The 
Advisory  Conunittee  has  held  public 
hearings  across  the  coimtry,  in  an  effort 
to  identify  unnecessarily  burde^^^e 
rules.  The  Advisory  Committee's 
specific  recommendations  will  be 
issued  later  this  year. 

FY  2003  Regulatory  Themes 

The  Secretary  has  adopted  four 
overarching  regulatory  themes  for  FY 
2003: 

•  Improving  the  Department's  ability  to 
respond  to  emergencies  and  disasters; 

•  Reducing  medical  errors  and 
enhancing  patient  safety; 

•  Protecting  America's  consumers;  and 

•  Reducing  unnecessary  and  counter- 
productive regulations. 

Most  of  the  Department's  regulatory 
priorities  for  this  fiscal  year  will  fall 
under  these  themes.  It  should  be  noted, 
however,  that  the  Secretary's  overall 
priorities  go  beyond  these  four 
regulatory  categories  and  include,  for 
example,  increasing  the  percentage  of 
the  Nation's  children  and  adults  with 
access  to  regular  health  care;  enhancing 
the  capacity  and  productivity  of  the 
Nation's  health  science  research 
enterprise;  and  supporting  efforts  to 
increase  the  independence  of  low- 
income  families,  the  disabled,  and  older 
Americans. 

Improving  the  Department's  Ability  to 
Respond  to  Emergencies  and  Diasters 

HHS  is  responsible  for  directing  and 
coordinating  the  medical  and  public 
health  response  to  terrorism,  natural 
disasters,  major  accidents,  and  other 
events  that  can  result  in  mass  casualties. 
Timely  and  well-focused  responses  to 
such  events  are  key  to  limiting  death 
and  injury.  The  Department  and  its 
partners  must  be  able  to  react  quickly, 
and  tailor  responses  to  the  specific 
emergency  without  being  encumbered 
by  unnecessary  or  counter-productive 
activities. 

Regulations  in  the  Plan  designed  to 
help  ensure  that  HHS  has  appropriate 
authority  and  flexibility  to  address 
emergencies  and  disasters  include: 

•  A  final  rule  reqiiired  under  the  Public 
Health  Security  and  Bioterrorism 


Preparedness  and  Response  Act  of 
2002  (the  Bioterrorism  Act)  governing 
the  possession,  use  and  transfer  of 
certain  biological  agents  and  toxins 
known  as  "select  agents;" 

•  A  proposed  rule  emanating  from  the 
Bioterrorism  Act  establishing 
registration  requirements  for  all 
facilities  engaged  in  manufacturing, 
processing,  packing,  or  holding  food 
for  U.S.  consumption; 

•  A  proposed  rule  based  on  the 
Bioterrorism  Act  requiring  the 
establishment  and  maintenance  of 
certain  records  regarding  food 
products;  and 

•  A  proposed  rule  under  the 
Bioterrorism  Act  authorizing  the  FDA 
to  detain  the  release  or  shipment  of 
food  if  it  is  determined  that  such  acts 
would  present  a  serious  health  threat. 

Reducing  Medical  Errors  and  Enhancing 
Patient  Safety 

Medical  errors  and  other  patient 
safety  risks  have  been  the  subject  of 
many  recent  studies  and  reports.  The 
Secretary  has  directed  that  actions  be 
taken  to  reduce  these  risks.  Regulatory 
actions  included  in  the  Plan  that  are 
related  to  this  category  include: 

•  A  proposed  rule  requiring  human 
drug  products  to  have  a  scanable  bar 
code  that  will  reduce  medication 
errors;  _  " 

•  A  proposed  rule  to  enhance  and  make 
more  timely  the  safety  reporting  on 
drugs  and  biologies; 

•  A  final  rule  to  strengthen 
requirements  that  hospitals  maintain 
policies  and  procedures  to  assess  and 
improve  the  quality  of  the  medical 
care  they  provide; 

•  A  final  rule  requiring  that  drug  labels 
contain  a  toll-free  number  in  order  to 
report  adverse  events; 

•  A  final  rule  requiring  improvements 
in  the  format  and  content 
requirements  of  the  "professional" 
labeling  of  drug  products,  enabling 
health  care  practitioners  to  prescribe 
drugs  more  safely. 

Protecting  America's  Consumers 

Consumer  health  and  safety  is  a  major 
concern  for  the  public  and  the 
Secretary.  Consumers  are  inundated 
each  year  with  an  availabilitj'  of  new 
ingestible  products  and  ingredients. 
Providing  consumers  with  information 
about  these  products  is  a  matter  of  great 
interest  to  the  Secretary.  Every  year, 
tens  of  thousands  of  Americans  become 
sick  and  some  die  from  food  borne 
pathogens,  and  the  size  of  vulnerable 
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populations  (e.g.,  the  elderly  and  those 
with  compromised  immune  systems)  is 
growing.  The  Secretary  is  especially 
interested  in  identifying  opportunities 
that  exist  to  make  patient  care  and  the 
food  supply  safer. 
Regulations  under  this  theme  include: 

•  A  proposed  rule  controlling  the 
manufacturing  and  packaging  of 
dietary  supplements; 

•  A  final  rule  to  require  that  amounts  of 
trans  fatty  acids  be  included  in  food 
labeling  because  such  information  has 
significant  potential  to  reduce  the  risk 
of  coronary  heart  disease; 

•  A  proposed  rule  to  strengthen  safety 
requirements  for  the  storage  and 
distribution  of  eggs. 

Reducing  Unnecessary  and 
Counterproductive  Regulations 

The  Secretary's  Advisory  Committee 
on  Regulatory  Reform  is  addressing 
HHS'  priority  of  reducing  regulatory 
burden  on  consumers,  beneficiaries, 
health  care  providers,  and  other 
stakeholders.  In  addition  to  conducting 
the  series  of  public  meetings  mentioned 
above,  the  Advisory  Committee  has 
reviewed  an  array  of  Departmental 
regidations,  with  the  goal  of  identifying 
reforms  that  would  maintain  or  enhance 
program  performance  while  reducing 
biu-dens  and  costs.  Proposed  ways  to 
accomplish  these  objectives  include:  a) 
clarifying  and  simplifying  regulations; 

b)  eliminating  unnecessary  paperwork; 

c)  improving  the  quality  and  timeliness 
of  information  for  consumers, 
beneficiaries,  and  providers;  d) 
increasing  flexibility  in  Federal  health 
programs;  and  e)  promoting 
collaboration  and  coordination  among 
and  between  HHS  agencies  and  other 
public  emd  private  stakeholders. 

Regulations  under  this  theme  include: 

•  A  proposed  rule  under  which  current 
requirements  for  Medicare 
reimbursement  for  services  to  persons 
with  End  Stage  Renal  Disease  would 
be  completely  overhauled  and 
simplified; 

•  A  final  rule  to  clarify  the 
responsibilities  of  Medicare  hospitals 
that  provide  emergency  room 
treatment; 

•  A  final  rule  to  reduce  the  cost  of  drugs 
by  eliminating  a  current  practice  that 
allows  manufacturers  to  repeatedly 
obtain  30-month  stays  in  order  to 
block  the  approval  of  generic  versions 
of  their  drugs; 

•  A  variety  of  other  actions  resulting 
from  the  recommendations  of  the 
Advisory  Committee. 


Public  Comments  and  Reactions 

The  Secretary  welcomes  comments 
not  only  on  specific  regulations  as  they 
are  published  in  the  Federal  Register, 
but  also  on  the  themes  he  has 
established  for  2003,  as  well  as  the 
regulatory  principles  noted  above.  Such 
comments,  as  well  as  ideas  and  specific 
suggestions  for  regulatory  improvements 
and  initiatives,  should  be  sent  to 
Secretary  Tommy  G.  Thompson,  c/o 
Ann  C.  Agnew,  Executive  Secretary  to 
the  Department,  Room  603,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 

TITLES  OF  ALL  PRIORITY 
REGULATIONS.  BY  THEME 

Improving  the  Department's  Ability  to 
Respond  to  Emergencies  and 
Disasters 

•  Possession,  Use.  and  Transfer  of 
Select  Agents 

•  Registration  Requirements  for  Food 
Facilities 

•  Establishment  and  Maintenance  of 
Records  Regarding  Food  Products 

•  Detaiiunent  of  Food 

•  Control  of  Communicable  Diseases 
through  Quarantine 

•  Prior  Notification  Requirement  for  All 
Imported  Food  Shipments 

1.  Reducing  Medical  Errors  and 
Enhancing  Patient  Safety 

•  Bar  Code  Label  Requirements  for 
Human  Drug  Products 

•  Safety  Reporting  on  Drugs  and 
Biologies 

•  Hospital  Conditions  of  Participation 

•  Quality  Assurance/Performance 
Improvement  Program 

•  Toll-free  Number  for  Reporting 
Adverse  Drug  Events 

•  Use  of  Restraint  and  Seclusion  in 
Medicare  and  Medicaid  Facilities 

•  Notification  of  Consignees  and 
Transfusion  Recipients  Receiving 
Blood  and  Blood  Components  at  Risk 
of  Transmitting  Hepatitis  C  Virus 

•  "Professional"  Labeling  for 
Prescription  Drugs 

Protecting  America's  Consumers 

•  Manufacturing  and  Packaging  of 
Dietary  Supplements 

•  Food  Labeling:  Trans  Fatty  Acids 

•  Medicare:  Review  of  National 
Coverage  Determinations 

•  Control  of  Salmonella  Enteriditis  in 
Shell  Eggs 


•  Exception  from  General  Requirements 
for  Informed  Consent 

1.  Reducing  Unnecessary  and 
Counterproductive  Regulations 

•  Application  of  the  Emergency 
Medical  Treatment  and  Labor  Act 

•  End  Stage  Renal  Disease  Conditions 
for  Coverage 

•  30-Month  Stays  on  Approvals  of  New 
Drug  Applications 

•  A  variety  of  actions  resiUting  from  the 
recommendations  of  the  Advisory 
Committee 

Also  included  in  the  Plan,  are  other 
regulatory  actions  entitled  as  follows, 
which  would  update  or  otherwise 
improve  the  Medicare  prf>gram. 

•  Hospital  Conditions  of  Participation 

•  Security  Standards  for  Electronic 
Health  Information 

•  Organ  Procurement  Organizations' 
Conditions  for  Coverage 

•  Revisions  to  the  Medicare  Appeals 
Process 

•  Revisions  to  Average  Wholesale  Price 
Methodology 

•  Electronic  Claims  Submission 

•  National  Standard  for  Identifiers  of 
Health  Plans 

•  National  Standard  for  Identifiers  for 
Health  Care  Providers 

•  Prospective  Payment  System  for 
Psychiatric  Hospitals 

•  FY  2004  Changes — Hospital  Inpatient 
Prospective  Payment  System 

•  FY  2004  Changes— Hospital 
Outpatient  Prospective  Payment 
System 

•  2004  Physician  Fee  Schedule  Changes 

•  Establishment  of  a  Prospective 
Payment  System  for  Skilled  Nursing 
Facilities 

HHS— Centers  for  Disease  Control  and 
Prevention  (CDC) 


PROPOSED  RULE  STAGE 


29.  CONTROL  OF  COMMUNICABLE 
DISEASES 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Legal  Authority: 

42  use  216;  42  USC  243;  42  USC  264; 
42  USC  271 
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CFR  Citation: 

42  CFR  70;  42  CFR  71 
Legal  Deadline: 
None 

Abstract: 

This  proposal  updates  existing 
regulations  related  to  prevention  of  the 
introduction,  transmission,  or  spread  of 
communicable  diseases  frt>m  foreign 
coimtries  to  the  U.S.  and  fixtm  State 
to  State.  The  regiUation  addresses  the 
process  by  which  persons  infected 
with,  or  who  have  been  exposed  to, 
modem  communicable  diseases  should 
be  quarantined,  surveillance  of 
quarantined  persons,  and  requirements 
for  carriers  (e.g..  airlines,  etc.)  to 
maintain  passenger  manifests  for  a 
determined  period  of  time. 

Statement  of  Need: 

The  quarantine  of  persons  believed  to 
be  infected  with  communicable 
diseases  is  a  long-term  prevention 
measure  that  has  been  used  effectively 
to  contain  the  spread  of  disease.  As 
diseases  evolve  due  to  natural 
occurrences  or  bioterrorist  events,  it  is 
important  to  assure  procedures  reflect 
new  threats  and  imiform  ways  to 
contain  them. 

The  existing  reg\ilations  are  outdated 
and  do  not  address  some 
communicable  diseases  that  currenUy 
pose  a  public  health  threat. 

Summary  of  Legal  Basis: 

Section  264  of  the  U.S.  Code,  tide  42 
authorizes  the  Surgeon  General,  with 
the  approval  of  the  Secretary,  to  make 
and  eiiforce  regulations  as  are  necessary 
to  prevent  the  introduction, 
transmission,  or  spread  of 
communicable  diseases  from  foreign 
countries  into  the  United  States  or  its 
possessions,  or  from  one  State  or 
possession  into  any  other  State  or 
possession. 

Alternatives: 

In  the  absence  of  this  regiilation, 
imiform  application  of  procedures  for 
the  quarantine  of  individuals  exposed 
to  or  infected  with  a  communicable 
disease  would  be  unavailable. 

Anticipated  Cost  and  Benefits: 

It  is  anticipated  that  there  will  be  a 
cost  to  carriers  to  maintain  passenger 
manifests  for  an  extended  period  of 
time.  However,  these  costs  are 
undetennined. 

Risks: 

This  rule  would  allow  for 
improvements  to  existing  quarantine 


procedures  and  clarify  due  process 
procedures. 

Timetabto: 


Action 


FR  CMS 


NPRM 


12AXV02 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Govemntent  Levels  Affected: 

State 

Federalism: 

Undetermined 

Agency  Contact: 

Jennifer  Brooks 

Department  of  Health  and  Human 

Services 

Centers  for  Disease  Control  and 

Prevention 

1600  aifton  Road  NE. 

AUanta,  GA  30333 

Phone:  404  639-4915 

RIN:  0920-AA03 
HHS-CDC 


RNAL  RULE  STAGE 


30.  •  POSSESSION,  USE,  AND 
TRANSFER  OF  SELECT  AGENTS 

Priority: 

Other  Significant 

i.egal  Authority: 

PL  107-188 

CFR  Citation: 

42  CFR  72;  42  CFR  72.6 

l.egal  Deadline: 

Final,  Statutory,  December  9,  2002. 

Abstract: 

On  June  12,  2002,  President  George  W. 
Bush  signed  Public  Law  107-188.  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(the  Bioterrorism  Act),  Title  II.  subtitie 
B  of  the  Bioterrorism  Act  repeals, 
expands,  and  incorporates    le 
Secretary's  current  authority  to  regulate 
the  transfer  of  certain  biological  agents 
and  toxins  (select  agents)  as  provided 
in  section  511  of  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996 
(Pub.  L.  104-132)  (42  U.S.C.  262  note) 
and  that  Act's  implementing 
regulations  (42  CFR  72.6).  The 
Bioterrorism  Act  specifies  that  the 
Secretary  develop  and  biennially 


review  the  list  of  select  agents.  Safety 
procedures  must  be  established  and 
enforced  for  the  possession,  use,  and 
transfer  of  listed  agents  and  toxins,  and 
access  to  select  agents  is  limited  to 
those  individuals  and  entities  that  pass 
background  checks  administered -by  the 
Attorney  General.  The  Bioterrorism  Act 
exempts  certain  information  from 
disclosure  under  the  Freedom  of 
Information  Act,  including  information 
that  would  identify  the  location  of 
regulated  entities  or  their  security 
measures.  Subtitle  C  of  the  Bioterrorism 
Act  outlines  the  required  interagency 
coordination  between  the  Department 
of  Health  and  Human  Services  and  the 
Department  of  Agricidture  regarding 
agents  that  are  regulated  by  both 
departments  (overlap  agents). 

CDC  is  ciurrenUy  in  the  rulemaking 
process  that  wiU  culminate  in  the 
publication  of  an  interim  final  rule  on 
or  before  December  9,  2002.  To  date, 
CDC  has  published  a  notice  of 
proposed  data  collection  submitted  for 
public  comment  and  recommendations 
(Fed  Reg.  vol.  67,  no.  127;  Tuesday. 
Jidy  2.  2002);  a  notice  of  0MB  approval 
of  data  collection  (Fed  Reg.  vol.  67.  no 
151;  Tuesday.  August  6,  2002);  and  a 
notice  of  preliminary  guidance  for 
notification  of  possession  of  select 
agents  (Fed.  Reg.,  vol.  67,  no.  164; 
Friday,  August  23,  2002). 

Statement  of  Need: 

Statutorily  required  by  subtitles  A  and 
C  of  tide  II  of  the  Bioterrorism  Act, 
Public  Law  107-188. 

Summary  of  l.egal  Basis: 

Subtitles  A  and  C  of  tide  11  of  the 
Bioterrorism  Act,  Public  Law  107-188. 

Altemathres: 

On  Jime  12,  2002,  the  President  signed 
the  Bioterrorism  Act  into  law.  Section 
202  (a)  of  the  Bioterrorism  Act  requires 
that  all  persons  possessing,  using,  or 
transferring  agents  or  toxins  deemed  a 
threat  to  public  health  to  notify  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS).  Since  this 
is  a  mandate  from  Congress,  the  only 
alternative  for  this  regulation  would  be 
to  have  HHS  go  back  to  Congress  to 
request  reconsideration. 

Anticipated  Cost  and  Benefits: 

Modest  internal  cost  implications  for 
HHS/CDC  can  be  foreseen  at  this  time, 
but  the  potential  costs  to  entities  and 
individuals  required  to  register  imder 
provisions  of  this  rulemaking  are 
currently  unknown.  CDC  has  issued  a 
task  order  for  support  for  the  agency's 
responsibilities  for  the  rulemaking  and 
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related  requirements  of  the  Bioterrorism 
Act.  The  contractor  implementing  this 
task  order  will  conduct  an  analysis  of 
all  anticipated  costs  of  the  rulemaking. 
The  economic  impact  information 
resulting  from  this  analysis  will  be  set 
out  in^he  preamble  of  the  interim  final 
rule. 

Risks: 

By  establishing  and  enforcing  standards 
for  the  possession,  use,  and  transfer  of 
potentially  lethal  biological  agents  and 
toxins,  the  regulation  will  serve  as  a 
preventive  mechanism  against 
bioterrorism,  which  complements  some 
of  the  Department's  other  bioterrorism 
related  activities. 

Timetable: 


Action 


FR  CH* 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

Stephen  M.  Ostroff  MD 

Department  of  Health  and  Human 

Services 

Centers  for  Disease  Control  and 

Prevention 

National  Center  for  Infectious  Diseases 

1600  Clifton  Road  NE. 

Atlanta,  GA  30333 

Phone:  404  639-3967 

RIN:  0920-AA08 

HHS— Food  and  Drug  Administration 
(FDA) 


PROPOSED  RULE  STAGE 


31.  SAFETY  REPORTING 
REQUIREMENTS  FOR  HUMAN  DRUG 
AND  BIOLOGICAL  PRODUCTS 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Autfwrity: 

42  use  216;  42  USC  241;  42  USC  242a; 
42  USC  262;  42  USC  263;  42  USC  263a- 
n;  42  USC  264;  42  USC  300aa;  21  USC 


321;  21  USC  331;  21  USC  351  to  353; 
21  USC  355;  21  USC  360;  21  USC  360b- 
j;  21  USC  361a;  21  USC  371;  21  USC 
374;  21  USC  375;  21  USC  379e;  21  USC 
381 

CFR  Citation: 

21  CFR  310;  21  CFR  312;  21  CFR  314; 
21  CFR  320;  21  CFR  600;  21  CFR  601; 
21  CFR  606 

l.egal  Deadline: 

None 

Abstract: 

This  regulation  is  one  component  of  the 
Secretary's  initiative  to  reduce  medical 
errors.  The  proposed  rule  would  amend 
the  expedited  and  periodic  safety 
reporting  regulations  for  human  drugs 
and  biological  products  to  revise 
certain  definitions  and  reporting 
formats  as  recommended  by  the 
International  Conference  on 
Harmonisation  and  to  define  new 
terms;  to  add  to  or  revise  current 
reporting  requirements;  to  revise  certain 
reporting  time  frames;  and  propose 
other  revisions  to  these  regulations  to 
enhance  the  quality  of  safety  reports 
received  by  FDA. 

Statement  of  Need: 

FDA  currently  has  safety  reporting 
requirements  in  section  21  CFR  312.32 
for  sponsors  of  investigational  drugs  for 
human  use.  FDA  also  has  safety 
reporting  requirements  in  sections  21 
CFR  310.305,  314.80,  314.98  and  600.80 
for  applicants,  manufactiirers,  packers, 
and  distributors  of  approved  human 
drug  and  biological  products.  FDA  has 
undertaken  a  major  effort  to  clarify  and 
revise  these  regulations  to  improve  the 
management  of  risks  associated  with 
the  use  of  these  products.  For  this 
purpose,  the  agency  is  proposing  to 
implement  certain  definitions  and 
reporting  formats  and  standards 
recommended  by  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH)  to  provide  more  effective  and 
efficient  safety  reporting  to  regulatory 
authorities  worldwide.  Currently,  the 
United  States,  European  Union,  and 
Japan  require  submission  of  safety 
inJFormation  for  marketed  drug  and 
biological  products  using  different 
reporting  formats  and  different 
reporting  intervals. 

Summary  of  i.egai  Basis: 

The  agency  has  broad  authority  under 
sections  505  and  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  Act) 
(21  U.S.C.  355  and  371)  and  section 


351  of  the  Public  Health  Service  Act 
(42  U.S.C.  262)  to  monitor  the  safety 
of  drug  and  biological  products  for 
human  use. 

Alternatives: 

The  alternatives  to  the  proposal  include 
not  amending  our  existing  safety 
reporting  requirements.  This  alternative 
would  be  inconsistent  with  FDA's 
efforts  to  harmonize  its  safety  reporting 
requirements  with  international 
initiatives  and  with  its  mission  to 
protect  public  health. 

Anticipated  Cost  and  Benefits: 

Manufacturers  of  himian  drug  and 
biological  products  currently  have 
limited  incentives  to  invest  capital  and 
resources  in  standardized  global  safety 
reporting  systems  because  individual 
firms  acting  alone  cannot  attain  the 
economic  gains  of  harmonization.  This 
proposed  rule  would  harmonize  FDA's 
safety  reporting  requirements  with 
certain  international  initiatives,  thereby 
providing  the  incentive  for 
manufacturers  to  modify  their  safety 
reporting  systems.  Initial  investments 
made  by  manufacturers  to  comply  with 
the  rule  are  likely  to  ultimately  result 
in  substantial  savings  to  them  over 
time. 

The  impact  on  industry  includes  costs 
associated  with  revised  safety  reporting 
and  recordkeeping  requirements.  The 
benefits  of  the  proposed  rule  are  public 
health  benefits  and  savings  to  the 
affected  industries.  The  expected  public 
health  benefits  would  result  from  the 
improved  timeliness  and  quality  of  the 
safety  reports  and  analyses,  making  it 
possible  for  health  care  practitioners 
and  consumers  to  expedite  corrective 
actions  and  make  more  informed 
decisions  about  treatments.  Savings  to 
the  affected  industry  would  accrue 
from  more  efficient  allocation  of 
resources  resulting  from  international 
harmonization  of  the  safety  reporting 
requirements. 

Rislts: 

None 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses  . 

Government  Levels  Affected: 

Undetermined 
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Agency  Contact: 

Audrey  Thomas 

Regulatory  Policy  Analyst,  Office  of 

R^ulatory  Policy 

Department  of  Health  and  Himian 

Services 

Food  and  Drug  Administration 

Sm'te  3037  (HFD-7) 

Center  for  Drug  Evaluation  and  Research 

1451  Rockville  Pike 

Rockville,  MD  20852 

Phone:  301  594-2041 

Fax:  301  827-5562 

RIN:  0910-AA97 


HHS-TOA 

32.  CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PACKING,  OR 
HOLDING  DIETARY  INGREDIENTS 
AND  DIETARY  SUPPLEMENTS 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

21  USC  321;  21  USC  342;  21  USC  343; 
21  USC  348;  21  USC  371;  21  USC  374; 
21  USC  381;  21  USC  393;  42  USC  264 

CFR  Citation: 

21  CFR  111 

Legal  Deadline: 

None 

Abstract: 

The  Food  and  Drug  Administration 
(FDA)  aiuiounced  in  an  advance  notice 
of  proposed  ndemaking  (ANPRM)  of 
February  6,  1997  (62  FR  5700).  its  plans 
to  consider  developing  regulations 
establishing  current  good 
manufacturing  practices  (CGMP)  for 
dietary  supplements  and  dietary 
ingredients.  The  ANPRM  was 
published  in  order  for  FDA  to  solicit 
coDunents  on  whether  it  should  initiate 
action  to  establish  CGMP  regulations, 
and  if  so,  what  constitutes  CGMP  for 
these  products.  FDA  armounced  that 
this  effort  was  in  response  to  the 
section  of  the  Federal  Food.  Drug  and 
Cosmetic  Act  (the  Act)  that  provides 
authority  to  the  Secretary  of  Health  and 
Human  Services  to  promulgate  CGMP 
regulations  and  to  a  submission  from 
the  dietary  supplement  industry  asking 
that  FDA  consider  an  industry- 
proposed  CGMP  framework  as  a  basis 
for  CGMP  regulations.  The  ANPRM  also 


responds  to  concerns  that  such 
regulations  are  necessary  to  ensure  that 
consiuners  are  provided  with  dietary 
supplement  products  which  have  not 
been  adulterated  as  a  result  of 
manufacturing,  packing,  or  holding; 
which  have  the  identity  and  provide 
the  quantity  of  dietary  ingredients 
declared  in  labeling;  and  which  meet 
the  quality  specificati    iS  that  the   ' 
supplements  are  repr  -sented  to  meet. 

Statemerrt  Of  Need: 

FDA  intends  to  publish  a  proposed  rule 
to  establish  CGMP  for  dietary 
supplements  and  dietary  ingredients  for 
several  reasons.  First,  FDA  is  concerned 
that  some  firms  may  not  be  taking 
appropriate  steps  during  the 
manufacture  of  dietary  supplements 
and  dietary  ingredients  to  ensure  that 
products  are  not  adulterated  as  a  result 
of  manufacturing,  packing,  or  holding. 
There  have  been  cases  of  misidentified 
ingredients  harming  consumers  using 
dietary  supplements.  FDA  is  also  aware 
of  products  that  contain  potentially 
harmful  contaminants  because  of 
apparently  inadequate  manufacturing 
controls  and  quality  control  procedures. 
The  agency  believes  that  a  system  of 
CGMP  is  the  most  effective  and 
efficient  way  to  ensure  that  these 
products  will  not  be  adulterated  during 
manufacturing,  packing,  or  holding. 

Summary  of  Legal  Basis: 

ff  CGMP  regulations  were  adopted  by 
FDA,  failure  to  manufacture,  pack,  or 
hold  dietary  supplements  or  dietary 
ingredients  under  CGMP  regulations 
would  render  the  dietary  supplemsnt 
or  dietary  ingredients  adidterated  under 
section  402(^  of  the  Act. 

AHematlves: 

The  two  principal  alternatives  to 
comprehensive  CGMP  are  end-product 
testing  and  Hazard  i\nalysis  Critical 
Control  Points  (HACCP).'  In  the 
ANPRM.  FDA  asked  for  public 
comment  on  approaches  to  ensiire  that 
dietary  supplements  and  dietary 
ingredients  are  not  adulterated  during 
the  manufactiuing  process.  The  agency 
asked  whether  HACCP  may  be  a  more 
effective  approach  than  a 
comprehensive  CGMP.  and  whether 
different  approaches  may  be  better  able 
to  address  the  needs  of  the  broad 
spectrum  of  firms  that  conduct  one  or 
more  distinct  operations,  such  as  the 
manufacture  of  finished  products,  or 
solely  the  distribution  and  sale  of 
finished  products  at  the  wholesale  or 
retail  level.  FDA  has  considered  the 
information  it  received  in  respons?  to 
the  ANPRM  and  from  other  sources. 


such  as  public  meetings  and  small 
business  outreach  meetings,  in  its 
consideration  of  whether  CGMP  or 
other  approaches  are  most  appropriate. 

Anticipated  Cost  and  Benefits: 

The  costs  of  the  regulation  will  include 
the  value  of  resources  devoted  to 
increased  sanitation,  process 
monitoring  and  controls,  testing,  and 
written  records.  The  benefits  of  the 
proposed  regulation  are  to  improve 
both  product  safety  and  quality.  We 
estimate  that  the  proposed  regulation 
will  reduce  the  number  of  sporadic 
hiunan  illnesses  and  rare  catastrophic 
illnesses  from  contaminated  products. 
The  current  quality  of  these  products 
is  highly  variable,  and  consimiers  lack 
information  about  the  potential  hazards 
and  variable  quality  of  these  products. 
The  product  quality  benefits  occur 
because  there  will  be  fewer  product 
recalls  and  more  uniform  products  will 
reduce  consiuner  search  for  preferred 
quality  products.  The  proposed  rule 
will  have  a  significant  impact  on  a 
substantial  number  of  small  businesses, 
so  it  will  be  significant  under  the 
Regulatory  Flexibility  Act.  We 
anticipate  that  small  businesses  will 
bear  a  proportionately  larger  cost  than 
large  businesses. 

Risks: 

Any  potential  for  consiuners  to  be 
provided  adulterated  (e.g., 
contaminated  with  industrial 
chemicals,  pesticides,  microbial 
pathogens,  or  dangerous  misidentified 
ingredients  or  toxic  components  of 
ingredients)  products  must  be 
considered  a  very  serious  risk  because 
of  the  possibility  that  such 
contamination  could  be  widespread, 
affecting  whole  segments  of  the 
population,  causing  some  severe  long- 
term  effects  and  even  loss  of  life. 
Dietary  supplements  are  used  by  a  large 
segment  of  the  American  public. 
Moreover,  they  are  often  used  by 
segments  of  the  population  that  are 
particularly  vulnerable  to  adulterated 
products,  such  as  the  elderly,  young 
children,  pregnant  and  nursing  women, 
and  persons  who  may  have  serious 
illnesses  or  are  taking  medications  that 
may  adversely  interact  with  dietary 
supplements.  FDA  has  adopted  or 
proposed  manufacturing  controls  for  a 
number  of  foods  and  commodities  that 
present  potential  health  hazards  to 
consumers  if  not  processed  properly, 
including  seafood,  juice  products,  and 
fhiits  and  vegetables,  and  it  is 
appropriate  that  FDA  consider  whether 
manufacturing  controls  are  necessary  to 
assure  consumers  that  dietary 
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supplements  are  not  adulterated  during 
the  manufacturing,  packing,  or  holding 
process. 

ThwOble: 

Action 


FR  cn* 


ANPRM  02A)6«7    62  FR  5700 

ANPBM  Comment  06/06/97 

Penod  End 

NPRM  12A)0/02 

Regulatory  Flexibility  Analysis 
Raquirod: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

Karen  Strauss 

Consumer  Safety  Officer 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

(HFS-820) 

Center  for  Food  Safety  and  Applied 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park.  MD  20740 

Phone:  301  436-1774 

Fax:  301  436-2610 

Email:  kstrauss@cfsan.fda.gov 

RIN:  0910-AB88 

HHS— FDA 

33.  CONTROL  OF  SALMONELLA 
ENTERITIDIS  IN  SHELL  EGGS  DURING 
PRODUCTION  AND  RETAIL 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  AuttHMTlty: 

21  use  321;  21  USC  342:  21  USC  371; 
21  USC  381;  21  USC  393;  42  USC  243; 
42  USC  264:  42  USC  271;  ... 

CFR  Citation': 

21  CFR  16:  21  CFR  116;  21  CFR  118 

Legal  Deadline: 

None 

Abstract: 

The  President's  Council  on  Food  Safety 
was  established  in  August  1998  to 


improve  the  safety  of  the  food  supply 
through  science-based  regulations  and 
well-coordinated  inspection, 
enforcement,  research,  and  education 
programs.  The  Coimcil  has  identified 
egg  safety  as  one  component  of  the 
public  health  issue  of  food  safety  that 
warrants  immediate  Federal, 
interagency  action. 

In  July  1999.  the  Food  and  Drug 
Administration  (FDA)  and  the  Food 
Safety  Inspection  Service  (FSIS) 
committed  to  developing  an  action  plan 
to  address  the  presence  of  salmonella 
enteritidis  (SE)  in  shell  eggs  and  egg 
products  using  a  farm-to-table 
approach.  FDA  and  FSIS  held  a  public 
meeting  on  August  26.  1999.  to  obtain 
stakeholder  input  on  the  draft  goals,  as 
well  as  to  further  develop  the  objectives 
and  action  items  for  the  action  plan. 
The  Egg  Safety  Action  Plan  was 
announced  on  December  11,  1999.  The 
goal  of  the  Action  Plan  is  to  reduce 
egg-related  SE  illnesses  by  50  percent 
by  2005  and  eliminate  egg-related  SE 
illnesses  by  2010. 

The  Egg  Safety  Action  Plan  consists  of 
eight  objectives  covering  all  stages  of 
the  farm-to-table  continuum  as  well  as 
support  functions.  On  March  30,  2000 
(Columbus,  OH).  April  6.  2000 
(Sacramento.  CA).  and  July  31.  2000 
(Washington,  DC),  joint  public  meetings 
were  held  by  FDA  and  FSIS  to  solicit 
and  discuss  information  related  to  the 
implementation  of  the  objectives  in  the 
Egg  Safety  Action  Plan. 

In  accordance  with  discussions  at  the 
public  meetings,  FDA  intends  to 
publish  a  proposed  rule  to  require  that 
shell  eggs  be  produced  under  an  SE 
risk  reduction  plan  that  is  designed  to 
prevent  transovarian  SE  from 
contaminating  eggs  at  the  farm  during 
production. 

Because  egg  safety  is  a  farm-to-table 
effort,  FDA  intends  to  include  in  its 
proposal  certain  provisions  of  the  1999 
Food  Code  that  are  relevant  to  how 
eggs  are  handled,  prepared,  and  served 
at  certain  retail  establishments.  In 
addition,  the  agency  plans  to  propose 
specific  requirements  for  certain  retail 
establishments  that  serve  populations 
most  at  risk  of  egg-related  illness  (i.e., 
the  elderly,  children,  and  the 
immunocompromised). 

Statement  of  Need: 

FDA  is  proposing  regulations  as  part 
of  the  farm-to-table  safety  system  for 
eggs  outlined  by  the  President's 
Council  on  Food  Safety  in  its  Egg 
Safety  Action  Plan  to  require  that  shell 
egg  producers  implement  SE  risk 
reduction  plans  at  the  farm  and  that 


retail  establishments  institute  certain 
egg  relevant  provisions  of  the  1999 
Food  Code.  FDA  intends  to  propose 
these  regulations  because  of  the 
continued  reports  of  outbreaks  of 
foodbome  illjiess  and  death  caused  by 
SE  that  are  associated  with  the 
consxunption  of  shell  eggs.  The  agency 
believes  these  regulations  can  have 
significant  effect  in  reducing  the  risk 
of  illness  bom  SE-contaminated  eggs 
and  will  contribute  significantly  to  the 
interim  public  health  goal  of  the  Egg 
Safety  Action  Plan  of  a  50  percent 
reduction  in  egg-related  SE  illness  by 
2005. 

Summary  of  Legal  Basis: 

FDA's  legal  basis  for  the  proposed  rule 
derives  in  part  bom  sections  402(a)(4). 
and  701(a)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (the  Act)  ((21  U.S.C. 
342(a)(4)  and  371(a)).  Under  section 
402(a)(4)  of  the  Act,  a  food  is 
adulterated  if  it  is  prepared,  packed,  or 
held  in  insanitary  conditions  whereby 
it  may  have  been  contaminated  with 
filth  or  may  have  been  rendered 
injurious  to  health.  Under  section 
701(a)  of  the  Act.  FDA  is  authorized 
to  issue  regulations  for  the  efficient 
enforcement  of  the  Act.  FDA  also 
intends  to  rely  on  section  361  of  the 
Public  Health  Service  Act  (PHS  Act) 
(42  U.S.C.  264).  which  gives  FDA 
authority  to  promulgate  regulations  to 
control  the  spread  of  communicable 
disease. 

Scientific  reports  in  published 
literature  and  data  gathered  from 
existing  voluntary  egg  quality  assurance 
programs  indicate  that  measures 
designed  to  prevent  SE  bom  entering 
a  poultry  house  (e.g..  rodent/ pest 
control,  use  of  chicks  from  SE- 
monitored  breeders,  and  biosecurity 
programs)  can  be  very  effective  in 
reducing  SE-contamination  of  eggs  and 
related  foodbome  illness. 

Moreover,  the  use  of  shell  eggs  or  egg 
products  that  have  been  treated  to 
destroy  SE  or  through  cooking  of 
untreated  eggs  in  retail  establishments 
will  significantly  contribute  to  the 
reduction  of  egg-related  SE  illnesses. 

Alternatives: 

There  are  several  alternatives  that  the 
agency  intends  to  consider  in  the 
proposed  rule.  The  principal 
alternatives  include:  (1)  no  new 
regulatory  action;  (2)  alternative  testing 
requirements;  (3)  alternative  on-farm 
mitigation  measures;  (4)  alternative 
retail  requirements;  and  (5)  HACCP. 
FDA  will  consider  the  information  that 
it  receives  in  response  to  the  public 
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meetings  in  its  consideration  of  the 
various  alternatives. 

Anticipated  Cost  and  Benefits: 

The  benefits  from  the  proposed 
regulation  to  control  Salmonella 
Enteritidis  in  shell  eggs  on  the  farm 
and  at  retail  derive  from  better  farming 
practices  and  safer  handling  and 
cooking  of  eggs  at  the  retail  level. 
Improved  practices  reduce 
contamination  and  generate  benefits 
measured'  as  the  value  of  the  human 
illnesses  prevented.  FDA  has  produced 
preliminary  estimates  of  costs  and 
benefits  for  a  number  of  options.  The 
mitigations  that  would  produce  the 
highest  benefits  include  on-farm  rodent 
control,  changes  in  retail  food 
preparation  practices,  and  diversion  of 
eggs  from  infected  flocks  to 
pasteurization.  Other  mitigations 
considered  include  record  keeping, 
refrigeration,  and  feed  testing.  The 
actual  costs  and  benefits  of  the 
proposed  rule  will  depend  upon  the  set 
of  mitigations  chosen  and  the  set  of 
entities  covered  by  the  proposed  rule. 

Risks: 

Any  potential  for  contamination  of  eggs 
widi  SE  and  its  subsequent  survival  or 
growth  must  be  considered  a  very 
serious  risk  because  of  the  possibility 
that  such  contamination,  survival,  and 
growth  could  cause  widespread 
foodbome  illness,  including  some 
severe  long-term  effects  and  even  loss 
of  life.  FDA  made  a  decision  to  publish 
a  proposed  rule  to  require  that  shell 
egg  producers  have  on-farm  SE  risk 
reduction  plans  and  that  retail 
establishments  institute  certain  egg 
relevant  provisions  of  the  1999  Food 
Code,  based  on  a  considerable  body  of 
evidence,  literature,  and  expertise  in 
this  area.  In  addition,  this  decision  was 
also  based  on  the  USDA  risk 
assessment  on  SE  in  shell  eggs  and  egg 
products  and  the  identified  public 
health  benefits  associated  with 
controlling  SE  in  eggs  at  the  farm  and 
retail  levels. 

TImetabIa: 


Action 

NPRM 


Deli 


FR  Cite 


06AXV03 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 


Federalism: 

Undetermined 

Agency  Contact 

Rebecca  Buckner 

Consumer  Safety  Officer 

Department  of  Health  and  Hmnan 

Services 

Food  and  Drug  Administration 

HFS-306 

Center  for  Food  Safety  and  AppHed 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park.  MD  20740 

Phone:  301  436-1486 

Fax:  301  436-2632 

Email:  rebecca.bucknei^fsan.fda.gov 

Nancy  Bufano* 

Consumer  Safety  Officer 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

HFS-306 

Center  for  Food  Safety  and  Applied 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park,  MD  20740 

Phone:  301  436-1493 

Fax:  301  436-2632 

Email:  nancy i)ufano@cfsan.7da.gov 

RIN:  0910-AC14 


HHS— FDA 

34.  EXCEPTION  FROM  GENERAL 
REQUIREMENTS  FOR  INFORMED 
CONSENT;  REQUEST  FOR 
COMMENTS  AND  INFORMATION 

Priority: 

Other  Significant 
Legal  Authority: 

21  USC  321:  21  USC  351;  21  USC  352; 
21  USC  355;  21  USC  360;  21  USC 
360bbb;  21  USC  360c;  21  USC  360d; 
21  USC  360e;  21  USC  360f;  21  USC 
360h;  21  USC  360i;  21  USC  360j;  21 
use  371;  21  USC  381 

CFR  Citation: 

21  CFR  50.23 
Legal  Deadline: 

None 

Abstract: 

FDA  is  proposing  to  clarify  its 
regulations  about  the  exception  from 
the  general  requirement  for  informed 
consent  in  life-threatening  situations 
necessitating  the  use  of  a  test  article. 
This  proposal  will  explain  how  the 
informed  consent  provisions  would 
apply  during  emergencies,  including  a 
response  to  chemical  or  biological 


terrorism,  requiring  the  use  of 
investigational  in  vitro  diagnostic 
devices  regulated  by  FDA. 

Statement  of  Need: 

The  agency  is  proposing  this  action 
because  of  concern  that  confusion 
exists  about  how  to  apply  the  informed 
consent  rules  during  a  potential 
emergency,  including  a  chemical  or 
biological  terrorism  event.  This 
confusion  could  delay  the  immediate 
use  of  investigational  products  thus 
threatening  the  rights,  welfare,  or  lives 
of  subjects. 

Summary  of  Legal  Basis: 

FDA  has  already  determined  that  the 
statutory  authority  provided  in  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(the  Act)  allows  a  limited  exception  to 
requiring  informed  consent  in  life- 
threatening  situations  such  as.those 
considered  here.  Section  505(i)  of  the 
Act  requires  informed  consent  except 
where  it  is  not  feasible  or  it  is  contrary 
to  the  best  interests  of  the  human 
beings  involved.  The  Act  also  provides 
specifically  for  an  exception  from 
informed  consent  for  investigational 
devices.  Section  520(g)(3)(D)  of  the  Act 
requires  informed  consent  of  the 
subject  unless  the  clinical  investigator 
■  determines  in  writing  that:  1)  there 
exists  a  life-threatening  situation 
involving  the  human  subject  of  such 
testing  which  necessitates  the  use  of 
such  device;  2)  it  is  not  feasible  to 
obtain  informed  consent  from  the 
subject;  and  3)  there  is  not  sufficient 
time  to  obtain  such  consent  from  his 
or  her  representative.  Further,  a 
licensed  physician  tininvolved  in  the 
testing  must  agree  with  this  three-part 
determination  before  using  the  product, 
imless  immediate  use  of  the  device  is 
required  to  save  the  life  of  the  human 
subject  of  such  testing  and  there  is  not 
sufficient  time  to  get  such  concurrence. 

AKematives: 

The  other  option  available  to  the 
agency  is  to  work  within  the  existing 
regulatory  scheme.  FDA  believes  that 
this  option  may  result  in  improper  or 
no  diagnosis,  and  improper  treatment 
or  no  treatment  for  persons  with  life- 
threatening  illnesses  because  the  health 
professionals  may  not  use  these 
investigational  products. 

Anticipated  Cost  and  Benefits: 

The  minimal  burdens  imposed  by  this 
mle  are  offset  by  the  fact  that,  in  the 
absence  of  this  mle.  the  sponsor  may 
be  required  to  obtain  informed  consent, 
which  is  just  as  burdensome,  if  not 
more  so.  The  mle  would  permit  use 
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of  investigational  products  without 
which  patients'  lives  might  be 
threatened.  Because  of  uncertainty 
about  the  nature  or  extent  of  any 
chemical  or  biological  terrorism  event, 
FDA  cannot  estimate  the  extent  of  the 
benefits  of  this  rule. 

Risks: 

The  primary  risk  addressed  by  this  rule 
is  the  risk  that  patients  may  go 
imtreated  or  may  be  improperly  treated 
because  health  professionals  may  not 
use  an  investigational  product  in  the 
absence  of  informed  consent.  FDA 
cannot  determine  the  extent  of  this  risk 
without  knowing  the  nature  or  extent 
of  any  chemical  or  biological  terrorism 
event. 

Timetable: 


Action 


FR  Cite 


NPRM 


04/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Bonnie  M.  Lee 

Associate  Director  for  Human  Subject 

Protection  Policy 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

Room  9024  (HF-34) 

Office  of  Good  Clinical  Practice 

Office  of  Science  Ck)ordination  & 

Communication 

5600  Fishers  Lane 

Rockville.  MD  20857 

Phone:  301  827-1259 

Fax:  301  827-1169 

Email:  bleedoc.fda.gov 

RIN:  0910-AC25 

HHS— FDA 

35.  BAR  CODE  LABEL 
REQUIREMENTS  FOR  HUMAN  DRUG 
PRODUCTS 

Priorfty: 

Economically  Significant.  Major  imder 
5  use  801. 

Legal  Authority: 

21  use  321;  21  USC  331;  21  USC  351 
to  353;  21  USC  355;  21  USC  358;  21 
USC  360;  21  USC  360b;  21  USC  360gg 
to  360ss:  21  USC  371;  21  USC  374;  21 


USC  379e;  42  USC  216;  42  USC  241; 
42  USC  262;  42  USC  264 

CFR  Citation: 

21  CFR  201.25;  21  CFR  601.67 

Legal  Deadline: 

None 

Abstract: 

This  regulation  is  one  component  of  the 
Secretary's  initiative  to  reduce  medical 
errors.  The  proposal  would  require 
human  drug  products  and  biological 
products  and  possibly  other  products 
to  have  a  bar  code.  The  bar  code  would 
contain  certain  information  about  the 
product,  and  when  used  in  conjunction 
with  bar  code  scanners  and  computer 
equipment,  would  help  reduce  the 
number  of  medication  errors. 

Statement  Of  Need: 

In  1999.  the  histitute  of  Medicine  (lOM) 
report  titled.  "To  Err  Is  Human: 
Building  a  Safer  Health  System."  cited 
studies  and  articles  estimating  that 
between  44.000  and  98,000  Americans 
may  die  each  year  due  to  medical 
mistakes  made  by  health  care 
professionals,  with  most  deaths 
attributable  to  medication  errors.  The 
report  also  indicated  that,  between 
1983  and  1993.  the  medication  error 
rate  leading  to  a  patient's  death  may 
have  increased  by  over  2.5  times.  While 
later  medical  articles  have  questioned 
the  lOM's  estimates,  other  studies  have 
indicated  that,  regardless  of  the 
medication  error  rate,  many  medication 
errors  are  or  were  preventable. 

Medication  errors  are  a  significant 
economic  cost  to  the  United  States.  An 
article  published  in  1995  estimated  the 
direct  cost  of  preventable  drug-related 
mortality  and  morbidity  to  be  $76.6 
billion,  with  drug-related  hospital 
admissions  accounting  for  much  of  the 
cost.  The  authors  suggested  that 
indirect  costs,  such  as  those  relating  to 
lost  productivity,  might  be  two  to  three 
times  greater  than  the  direct  costs, 
making  the  total  cost  of  all  preventable 
drug-related  mortality  and  morbidity 
range  from  $138  to  $182  billion. 
Another  article,  published  in  2001, 
used  updated  cost  estimates  derived 
from  current  medical  and 
pharmaceutical  literature  to  revise  the 
$76.6  billion  estimate  to  exceed  $177.4 
billion;  hospital  admissions  accounted 
for  $121.5  billion  in  costs,  and  long- 
term  care  admissions  accounted  for 
another  $32.8  billion. 

Various  orgaj}izations  and  health 
professional  associations  have 
advocated  the  use  of  bar  codes  as  a 


method  for  reducing  medication  errors. 
For  example,  if  a  health  professional 
could  use  a  bar  code  scanner  to 
compare  the  bar  code  on  a  human  drug 
product  to  a  specific  patient's  drug 
regimen,  the  health  professional  would 
be  able  to  verify  that  the  patient  is 
receiving  the  right  drug,  at  the  right 
dose,  at  the  right  time.  Most 
organizations  and  associations  have 
recommended  that  the  bar  code 
contain,  at  a  minimum,  a  unique 
numerical  code  identifying  the. 
manufacturer,  product,  and  package 
size  or  type.  In  addition,  some  have 
advocated  including  the  lot  number 
and  expiration  date. 

Thus,  FDA  is  considering  proposing  to 
reqiiire  certain  medical  products  to  be 
bar  coded.  The  bar  code  woidd  contain 
certain  information  about  the  product, 
such  as  its  National  Drug  Code  number. 
The  agency  is  considering  whether  to 
require  other  information,  such  as  the 
drug's  expiration  date  and  lot  number, 
to  make  it  easier  to  identify  expired 
drugs  and  recalled  drugs  that  may  not 
be  safe  and  effective  for  use.  The  bar 
code,  when  used  in  conjunction  with 
bar  code  scanners  and  computer 
equipment,  will  enable  health 
professionals  to  decrease  the 
medication  error  rate. 

Summary  of  Legal  Basis: 

Section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  Act)  considers 
a  drug  to  be  misbranded  unless  it  bears 
a  label  containing  (in  part)  the  name 
of  the  manufacturer  and  the  drug's 
name  (see  sections  502(b)  and 
502(e)(1)(A)  of  the  Act). 

Section  501(a)(1)  of  the  Act  considers 
a  drug  to  be  adulterated  if,  among  other 
things,  the  methods  used  in,  or  the 
facilities  and  controls  used  for,  its 
manufacture,  processing,  packing,  or 
holding  do  not  conform  to  or  are  not 
operated  or  administered  in  conformity 
with  current  good  manufacturing 
practice  to  assure  that  the  drug  meets 
the  requirements  of  the  Act  as  to  safety 
and  "has  the  identity  and  strength,  and 
meets  the  quality  and  purity 
characteristics,  which  it  purports  or  is 
represented  to  possess...." 

Section  701(a)  of  the  Act,  in  turn, 
authorizes  FDA  to  issue  regulations  for 
the  efficient  enforcement  of  the  Act. 

A  bar  code  requirement  for  human  drug 
products  and  biological  products  would 
be  consistent  with,  and  aid  in  the 
efficient  enforcement  of,  sections  501 
and  502  of  the  Act.  For  example,  if  the 
bar  code  merely  contained  the  drug's 
National  Drug  Code  nimiber,  the  bar 
code  would  identify  the  manufocturer 
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and  the  drug,  and  this  would  be 
consistent  with  sections  502(b)  and 
502(e)(1)(A)  of  the  Act.  If  the  bar  code 
contained  other  information,  such  as  lot 
niunber  and  expiration  date  (pieces  of 
information  required  under  FDA's  good 
manufacturing  practice  regulations  (see 
21  CFR  211.130  and  211.137).  this 
would  be  consistent  with  section 
501(a)(1)  of  the  Act. 

Therefore,  using  its  general  rulemaking 
authority  at  section  701(a)  of  the  Act, 
the  agency  has  sufficient  authority  to 
propose  requiring  himaan  drug  products 
to  have  a  bar  code. 

Alternatives: 

FDA  considered  a  voluntary  bar  coding 
program,  but  this  would  be  akin  to  a 
"no  action"  alternative  as  many 
products  are  not  bar  coded  or  not 
coded  in  a  maimer  that  would  help 
health  professionals.  A  volimtary  bar 
coding  system  might  also  lead  to  the 
adoption  of  multiple  incompatible  bar 
coding  formats  on  human  drug 
products  and  biological  products, 
thereby  deterring  hospitals  and  health 
care  professionals  frt>m  buying  bar  code 
scanners  and  computer  equipment. 

FDA  also  considered  decreasing  the 
amount  of  information  it  might  require 
on  the  bar  code.  This  would  decrease 
bar  coding  costs  to  drug  manufacturers 
and  labelers,  but  also  decrease  the 
usefulness  of  the  bar  code  and  its 
ability  to  reduce  medication  errors. 

Anticipated  Cost  and  Benefits: 

FDA  is  continuing  to  examine  the 
potential  costs  and  benefits  associated 
with  bar  coding.  The  anticipated  costs 
may  vary  greatiy  depending  on  the 
amount  of  information  required  in  a  bar 
code  and  the  products  to  be  bar  coded. 
FDA's  preliminary  estimate  is  that  the 
rule  would  cost  between  $500  million 
and  $1.4  billion  over  a  10-year  period; 
the  wide  range  in  the  cost  estimate 
reflects  the  agency's  imcertainty  as  to 
the  costs  associated  with  various  pieces 
of  information  that  might  go  into  a  bar 
code,  what  products  should  be  bar 
coded,  and  possible  changes  in  labeling 
operations. 

The  nde's  principal  benefit  would  be 
a  reduction  in  the  number  of 
medication  errors,  including  reduced 
mortality  and  morbidity.  As  stated 
earlier,  medication  error  costs  have 
been  estimated  in  the  billions  of 
dollars,  and  the  agency  is  trying  to 
determine  the  extent  to  which 
medication  errors  would  be  reduced. 


Risks: 

There  is  a  possible  risk  that  some 
manufactxirers  and  repackagers,  if 
required  to  bar  code  individual  unit 
dose  packages,  would  eliminate  such 
types  of  packaging  and  only  supply 
their  products  in  bulk  containers. 
Individual  unit  dose  packages  are 
convenient  for  hospitals,  health 
professionals,  and  patients,  but  are 
more  expensive  to  produce,  and  bar 
coding  may  increase  production  costs. 
Consequentiy.  a  manufacturer  or 
repackager  who  wanted  to  reduce  its 
expenses  might  decide  to  reduce  the 
nimiber  of  packages,  particularly 
individual  unit  dose  packages,  that 
would  be  subject  to  a  bar  coding 
requirement. 

TlmetaMs: 


Action 


FR  CM* 


NPRM 


12AXVD2 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Philip  L.  Chao 

Senior  Policy  Analyst. 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

Room  15-61  (HF-23) 

Office  of  Policy.  Planning  and  Legislation 

5600  Fishers  Lane 

Rockville.  MD  20857 

Phone:  301  827-0587 

Fax:  301  827-4774 

Email:  pchao@oc.fda.gov 

RIN:  0910-AC26 

HHS— FDA 

36.  •  ADMINISTRATIVE  DETENTION 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  undetermined. 

Unfunded  Itandates: 

Undetermined 

L«gal  Authority: 

PL  107-188,  sec  303 
CFR  Citation: 
21  CFR  1 
Legal  Deadline: 

None 


Abstract: 

This  rulemaking  is  one  of  a  number  of 
actions  being  taken  to  improve  FDA's 
ability  to  respond  to  threats  of 
bioterrorism.  Section  303  of  the 
Bioterrorism  Act  authorizes  the 
Secretary,  through  FDA.  to  order  the 
detention  of  food  if  an  officer  or 
qualified  employee  finds  credible 
evidence  or  information  indicating  an 
article  of  food  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  humans  or  animals.  The  Act 
requires  the  Secretary,  through  FDA,  to 
issue  final  regulations  to  expedite  coiut 
actions  (i.e.,  seizures  and  injimctions) 
on  perishable  foods. 

FDA  intends  to  implement  section  303 
of  the  Act  by  proposing  a  regulation 
to  provide  for:  1)  a  detention 
procedure;  2)  expedited  procedures  for 
enforcement  actions  with  respect  to 
perishable  foods;  and  3)  an  appeals 
procedure  for  detained  goods. 

Statement  of  Need: 

The  events  of  September  11,  2001 
highlighted  the  need  to  enhance  the  . 
security  of  the  U.S.  food  supply. 
Congress  responded  by  passing  the 
Public  Health  Secxirity  and  Bioterrorism 
Preparedness  and  Response  Act  of 
2002.  which  was  signed  into  law  on 
June  12,  2002.  The  proposed  regulation 
would  implement  section  303  of  the 
Bioterrorism  Act. 

Summary  of  Legal  Basis: 

The  Bioterrorism  Act,  section  303, 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  by  adding 
section  304(h),  which  authorizes  the 
Secretary  to  order  the  detention  of 
domestic  and  imported  food  and 
specifies  an  appeals  process  that 
includes  an  opportunity  for  an  informal 
hearing.  Section  303  of  the  Bioterrorism 
Act  also  amends  section  301  of  the 
FFDCA  by  making  it  a  prohibited  act 
to  transfer  an  article  of  food  in 
violation  of  a  detention  order  or  to 
remove  or  alter  any  required  mark  or 
label  identifying  the  article  as  detained. 
Furthermore,  section  303  of  the 
Bioterrorism  Act  amends  section  801  of 
the  FFDCA  to  provide  for  temporary 
holds  at  ports  of  entry. 

Alternatives: 

FDA's  decision  to  promulgate  a 
regulation  is  based  primarily  on  clear 
statutory  directive  to  establish 
regulations,  and  also  on  need.  The 
Bioterrorism  Act,  section  303,  clearly 
states  that  the  Secretary  must  provide 
by  regulation  for  procedures  for 
instituting  enforcement  actions  with 
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respect  to  perishable  foods  on  an 
expedited  basis. 

Section  303  of  the  Bioterrorism  Act  also 
specifies  an  appeals  process  that 
requires  the  Secretary,  after  providing 
for  an  informal  hearing,  to  confirm  or 
terminate  a  detention  order  within  five 
days  of  an  appeal.  Section  201(x)  of  the 
FFt)CA  defines  "informal  hearing"  and 
describes  the  requirements  necessary 
for  informal  hearings.  21  CFR  part  16 
of  FDA's  regulations  outlines  FDA's 
informal  hearing  procedures  in  greater 
detail.  Part  16  provides  no 
requirements  or  limitations  on  the 
length  of  the  informal  hearing.  FDA 
proposes  to  adopt  part  16  with  minor 
modifications  (e.g..  limiting  length  of 
hearing,  delegating  Secretary's  duties  as 
presiding  officer  to  an  FDA  official  in 
a  regulation  tailored  to  the 
administrative  detention  provisions  in 
the  Bioterrorism  Act.  If  FDA  were  to 
include  the  minor  modifications  in  a 
guidance  document,  FDA  would  not  be 
able  to  enforce  legally  the  new 
provisions  because  guidance  documents 
are  not  binding  (21  CFR  10.115(d)).  If 
FDA  chose  simply  to  follow  part  16, 
we  would  nm  the  risk  of  not  providing 
the  presiding  officer  sufficient  time  to 
consider  and  weigh  the  evidence  for 
the  informal  hearing  within  the 
statutory  timeframes. 

Anticipatad  Cost  and  Benaftts: 

Administrative  detention  actions  on 
imports  would  generate  two  types  of 
costs:  1)  enforcement  costs,  including 
marking  or  labeling,  transporting,  and 
storing  detained  or  held  products  in 
secure  facilities,  as  necessary,  and  the 
cost  of  preparing  and  administering 
detention  appeal  hearings;  and  2)  the 
loss  of  product'  value  during  the 
detention  period  (in  the  case  of 
products  that  we  detain  or  hold  but 
that  turn  out  to  be  non-violative)  and 
firms'  costs  for  preparing  for  detention 
appeal  hearings.  In  those  cases  in 
which  we  could  have  used  other  means 
to  detain  the  relevant  goods  (i.e.. 
collaboration  with  states  or  Customs,  or 
our  own  existing  authority  to  detain 
imports,  shell  eggs,  and  infant  formula), 
only  the  net  change  in  these  costs 
would  be  relevant  to  this  rule.  We  do 
not  have  sufficient  information  to 
estimate  these  costs  at  this  time. 
However,  annual  costs  would  probably 
be  fairly  small  because  we  would  only 
use  these  procedures  under  rare, 
extraordinary  circumstances.  In 
addition  to  potentially  reducing 
enforcement  costs,  product  value  loss, 
and  firms'  appeals  hearing  preparation 
costs  relative  to  current  methods  of 
detention,  this  rule  would  generate 


benefits  by  improving  our  ability  to 
detect  accidental  and  deliberate 
contamination  of  food  and  to  deter 
deliberate  contamination. 

Risks: 

Regulations  implementing  legislation  to 
protect  the  health  of  citizens  against 
bioterrorism  would  advance  the 
development,  organization,  and 
enhancement  of  public  health 
prevention  systems  and  tools.  The 
magnitude  of  the  risks  addressed  by 
such  systems  and  tools  is  at  least  as 
great  as  the  other  risk  reduction  efforts 
within  HHS'  jurisdiction.  These 
regulations  will  improve  the  ability  to 
address  credible  threats  of  serious 
adverse  health  consequences  or  death 
to  humans  or  animals. 


Action 


FR  Cila 


NPRM 


02AXV03 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Govammant  Levels  Affected: 

Undetermined 

1 

Fadaralism: 

Undetermined 

Agency  Contact: 

Marquita  Steadman 

Senior  Policy  Analyst 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

HFS-007 

Center  for  Food  Safety  and  Applied 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park,  MD  20740 

Phone:  301  827-6733 

Fax:  301  480-5730 

Email:  marquita.steadman@cfsan.fda.gov 

RIN:  0910-AC38 

HHS— FDA 

37.  •  ESTABUSHMENT  AND 
MAINTENANCE  OF  RECORDS  TO 
IDENTIFY  IMMEDIATE  PREVIOUS 
SOURCE  AND  IMMEDIATE 
SUBSEQUENT  RECIPIENT  OF  FOODS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 


Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

PL  107-188.  sec  306 
CFR  Citation: 
21  CFRl 
Legal  Deadline: 

Final.  Statutory.  December  12,  2003. 

The  Public  Health  Security  and 
Bioterrorism  Preparedness  and  ' 
Response  Act  of  2002,  section  306, 
directs  the  Secretary,  through  FDA,  to 
issue  final  regulations  establishing 
recordkeeping  requirements  by 
December  12,  2003. 

Abstract: 

This  rulemaking  is  one  of  a  number  of 
actions  being  taken  to  improve  FDA's 
ability  to  respond  to  threats  of 
bioterrorism.  Section  414(b)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  which  was  added  by  section 
306  of  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  authorizes  the 
Secretary,  through  FDA.  to  promulgate 
final  regulations  by  December  12,  2003. 
The  regulations  will  require  the 
establishment  and  maintenance  of 
records,  for  not  longer  than  two  years, 
that  would  allow  the  Secretary  to 
identify  the  immediate  previous 
sources  and  the  immediate  subsequent 
recipients  of  food,  including  its 
packaging.  The  required  records  would 
be  those  that  are  needed  by  FDA  in 
order  to  address  credible  threats  of 
serious  adverse  health  consequences  or 
death  to  humans  or  animals.  This 
section  does  not  extend  to  recipes  for 
food,  financial  data,  pricing  data, 
personnel  data,  research  data,  and  sales 
data  (other  than  shipment  data 
regarding  sales).  Specific  covered 
entities  are  those  that  manufacture, 
process,  pack,  transport,  distribute, 
receive,  hold,  or  import  food.  Farms 
and  restaurants  are  excluded.  The 
Secretary  is  directed  to  take  into 
account  the  size  of  a  business  in 
promulgating  these  regulations.  In 
addition,  the  Secretary  is  directed  to 
take  appropriate  measures  to  ensure 
that  effective  procedures  are  in  place 
to  prevent  the  unauthorized  disclosure 
of  any  trade  secret  or  confidential 
information  that  is  obtained  by  FDA 
pursuant  to  these  regulations. 

Statement  Of  Need: 

The  events  of  September  11.  2001. 
highlighted  the  need  to  enhance  the 
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security  of  the  United  States  food 
supply.  Congress  responded  by  passing 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (the  Bioterrorism 
Act),  which  was  signed  into  law  on 
June  12.  2002.  The  proposed 
regulations  would  implement  section 
306  of  the  Bioterrorism  Act. 

Summary  of  Legal  Basis: 

Section  306  of  the  Bioterrorism  Act 
amended  the  Federal  Food,  Drug  and 
Cosmetic  Act  by  adding  section  414(b). 
which  authorizes  the  Secretary  to 
establish  by  regulation  requirements  for 
the  creation  and  maintenance  of 
records.  In  addition,  section  306  of  the 
Bioterrorism  Act  also  amends  section 
301  of  the  Federal  Food.  Drug  and 
Cosmetic  Act  by  making  the  Mlure  to 
establish  or  maintain  any  record,  as 
required  by  the  new  regulations,  a 
prohibited  act. 

Alternatives: 

None,  based  on  clear  statutory  authority 
to  establish  regulations. 

Anticipatad  Cost  and  Benefits: 

The  records  provisions  will  impose  a 
substantial  cost  on  industry.  Using  the 
1999  Country  Business  Patterns  (CBP) 
database  from  the  U.S.  Census  and 
recordkeeping  cost  estimates  based  on 
other  FDA  regulations  (and  assuming 
no  small  establishment  exemptions),  a 
rough  first  estimate  is  that  the  current 
provisions  vdll  affect  approximately 
500,000-600,000  establishments  and 
will  cost  the  food  industry 
approximately  $400  million  in  the  first 
year  and  approximately  $150  million 
every  year  thereafter. 

The  provisions  will  improve 
substantially  FDA's  ability  to  respond 
to  outbreaks  from  deliberate  and 
accidental  contamination  of  food.  FDA 
will  use  data  collected  by  the  Center 
for  Disease  Control  (CDC)  and  FDA  on 
past  outbreaks  to  estimate  the  benefit 
of  improved  dociimentation  in  standard 
tracing  investigations.  Of  the  1.344 
food-borne  illness  outbreaks  CDC 
identified  in  1999.  only  368  (27 
percent)  had  a  confirmed  etiology.  A 
host  of  factors  contribute  to  the 
inability  to  identify  the  cause  of  an 
outbreali,  but  many  investigations  are 
hampered  by  the  lack  of  adequate 
records  identifying  the  production 
history  of  foods.  Unfortimately,  it  is  not 
possible  to  directly  estimate  the 
benefits  of  averting  a  terrorist  attack, 
as  we  do  not  know  what  form  an  attack 
might  take  or  the  probability  of  an 
attack  occurring.  Instead,  to  get  an  idea 
of  the  cost  of  a  food  disaster,  we  will 


look  at  the  costs  of  some  severe  food- 
borne  illness  outbreaks. 

Risks: 

Regidations  implementing  legislation  to 
protect  the  health  of  citizens  agaxnst 
bioterrorism  would  advance  the 
development,  organization,  and 
enhancement  of  public  health 
prevention  systems  and  tools.  The 
magnitude  of  the  risks  addressed  by 
such  systems  and  tools  is  at  least  as 
great  as  the  other  risk  reduction  efforts 
within  HHS'  jurisdiction.  These 
regulations  will  improve  the  ability  to 
address  credible  threats  of  serious 
adverse  health  consequences  or  death 
to  humans  or  animals. 

Timetable: 


Action 


Dale  FRCIIe 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Nega  Bern 

Supervisory  Chemist,  Office  of  Plant. 

Dairy  Foods  and  Beverages 

Department  of  Health  and  Himian 

Services 

Food  and  Drug  Administration 

HFS-305 

Center  for  Food  Safc^ ,  and  Applied 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park.  MD  20740 

Phone:  301  436-1400 

Fax:  301  436-2651 

Email:  nberu@cfsan.fda.gov 

RIN:  0910-AC39 

HHS— FDA 

38.  e  REGISTRATION  OF  FOOD  AND 
ANIMAL  FEED  FACILITIES 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

PL  107-188.  sec  305 
CFR  Citation: 

21  CFR  1 


Legal  Deadline: 

Final,  Statutory,  December  12.  2003. 

The  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  section  305. 
directs  the  Secretary,  through  FDA.  to 
issue  a  final  regulation  establishing 
registration  requirements  by  December 
12.  2003.  The  statute  is  self- 
implementing  on  this  date  if  FDA  does 
not  issue  a  final  regulation  by 
December  12.  2003. 

Abstract: 

This  rulemaking  is  one  of  a  number  of 
actions  being  taken  to  improve  FDA's 
ability  to  respond  to  threats  of 
bioterrorism.  Section  415  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
which  was  added  by  section  305  of  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(the  Bioterrorism  Act),  directs  the 
Secretary  to  require  any  facility 
engaged  in  manufacturing,  processing, 
packing,  or  holding  food  for 
consumption  by  humans  or  animals  in 
the  United  States  to  be  registered  vdth 
the  Secretary  through  FDA.  Section  415 
directs  the  Secretary,  through  FDA,  to 
promulgate  final  regulations 
implementing  the  requirements  by 
December  12,  2003.  The  owner, 
operator,  or  agent  in  charge  of  the 
facilify  must  submit  the  registration. 
Foreign  facilities  must  include  the 
name  of  the  United  States  agent  for  the 
facility.  The  registration  must  include 
the  name  and  address  of  each  facility 
at  which,  and  all  trade  names  under 
which,  the  registrant  conducts  business. 
If  FDA  determines  it  is  necessary 
through  guidance,  the  registration  must 
include  the  general  food  category  (as 
identified  under  21  CFR  170.3)  of  foods 
manufactured,  processed,  packed,  or 
held  at  the  facility.  The  registrant  is 
required  to  notify  the  Secretary  of 
changes  to  the  registration  in  a  timely 
manner.  Upon  receipt  of  the  completed 
registration  form,  FDA  is  to  notify  t^ 
registrant  of  receipt  of  the  registration 
and  assign  a  imique  registration 
number  to  the  facility.  The  Secretary 
is  also  required  to  compile  and 
maintain  an  up-to-date  list  of  registered 
facilities.  This  list  and  any  registration 
documents  submitted  to  the  Secretary 
are  not  subject  to  disclosure  imder  the 
Freedom  of  Information  Act.  For 
purposes  of  section  415.  "facility" 
includes  any  factory,  warehouse,  or 
establishment  engaged  in  the 
manufacturing,  processing,  packing,  or 
holding  of  food.  Exempt  from  the 
registration  requirement  are  farms, 
restaurants,  retail  food  establishments. 
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nonprofit  food  establishments  in  which 
food  is  prepared  for  or  served  directly 
to  the  consumer,  and  fishing  vessels 
(except  those  engaged  in  processing  as 
defined  in  21  CFR  123.3{k)).  Foreign 
facilities  required  to  register  include 
only  those  from  which  food  is  exported 
to  the  United  States  without  further 
processing  or  packaging  outside  the 
United  States.  The  Bioterrorism  Act 
provides  that  if  a  foreign  facility 
attempts  to  import  food  into  the  United 
States  without  having  registered,  the 
food  will  be  held  at  the  port  of  entry 
until  the  foreign  facility  has  registered. 

Statement  Of  Need: 

The  events  of  September  11.  2001. 
highlighted  the  need  to  enhance  the 
security  of  the  United  States  food 
supply.  Congi«ss  responded  by  passing 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  which  was 
signed  into  law  on  June  12,  2002. 
Regulations  are  needed  to  implement 
the  new  statutory  provisions. 

Summary  of  Legal  Basis: 

Section  305  ofthe  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002  (the 
Bioterrorism  Act)  amends  the  FFDCA 
by  adding  section  415,  which  directs 
the  Secretary  to  establish  by  regulation 
requirements  for  the  registration  of  food 
and  animal  feed  facilities.  Section  305 
amends  section  301  of  the  FFDCA  by 
making  the  failure  to  register  in 
accordance  with  section  415  a 
prohibited  act.  Section  305  also  amends 
section  801  of  the  FFDCA  by  requiring 
food  offered  for  import  to  be  held  at 
the  port  of  entry  imtil  the  foreign 
focility  attempting  to  import  the  food 
has  registered. 

Aitemath/es: 

None,  based  on  clear  statutory  directive 
to  establish  regulations. 

Anticipated  Cost  and  Benefito: 

Costs:  Requiring  registration  for 
domestic  and  foreign  facilities  that 
manufacture,  process,  pack,  or  hold 
food  will  create  costs  for  facilities  to 
register  and  for  FDA  to  set  up  and 
administer  a  database  of  firms.  Industry 
costs  are  primarily  a  function  of  the 
number  of  firms  affected  and  the 
amount  of  labor  needed  to  register 
those  firms.  FDA  estimates  that  158,618 
domestic  establishments  and  100,000 
foreign  establishments  covered  by  the 
statute  and  proposed  regulation  will 
bear  a  cost  of  approximately  S8.5 
million  in  the  first  year.  In  subsequent 
years,  new  establishments  will  enter 


the  industry.  FDA  estimates  the  number 
of  new  entrants  each  year  will  be  equal 
to  10  percent  of  the  current  number  of 
firms,  for  a  recurring  annual  cost  of 
$850,000.  FDA's  costs  will  include 
labor  hours,  hardware,  software,  and 
mailing  costs  for  creating  and 
administering  a  database.  We  estimate 
the  costs  to  the  agency  for  setting  up 
the  database  and  registering  the  first 
year  registrants  to  be  $17.4  million. 
This  includes  four  FDA  Kits, 
contractor  development  of  the  database, 
hardware,  software,  industry  outreach, 
and  a  firewall.  We  estimate  costs  for 
maintaining  the  database  and  adding 
new  establishments  to  be  $13.8  million 
in  the  second  year.  Total  first  year  costs 
will  be  $25.9  million  and  second  year 
costs  will  be  $14.7  million.  All  of  these 
cost  estimates  are  preliminary  and 
uncertain. 

Benefits:  These  provisions  will  improve 
FDA's  ability  to  respond  to  outbreaks 
from  accidental  and  deliberate 
contamination  frt)m  food  and  detier 
deliberate  contamination.  It  is  not 
possible  to  directly  estimate  the 
benefits  of  averting  a  terrorist  attack, 
as  we  do  not  know  what  form  an  attack 
might  take  or  the  probability  of  an 
attack  occurring.  Instead,  to  get  an  idea 
of  the  cost  of  a  food  disaster,  we  will 
look  at  the  costs  of  some  severe, 
foodbome  illness  outbreaks. 

RIsics: 

Regulations  implementing  legislation  to 
protect  the  health  of  citizens  against 
bioterrorism  would  advance  the 
development,  organization,  and 
enhancement  of  public  health 
prevention  systems  and  tools.  The 
magnitude  of  the  risks  addressed  by 
such  systems  and  tools  is  at  least  as 
great  as  the  other  risk  reduction  efforts 
within  HHS'  jurisdiction.  These 
regulations  will  improve  the  ability  to 
address  credible  threats  of  serious 
adverse  health  consequences  or  death 
to  humans  or  animals. 

Timetable: 


Action 


FR  Cite 


NPRM 


12AXV02 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 


Agency  Contact: 

Leslye  M.  Fraser 

Associate  Director  for  Regulations.  Office 

of  Regulations  and  Policy 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

Center  for  Food  Safety  and  Applied. 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park.  MD  20740 

Phone:  301  436-2378 

Fax:  301  436-2637 

Email:  leslye.fraser@cfsan.fda.gov 

RIN:  0910-AC40 


HHS— FDA 

39.  •  ESTABUSHMENT  OF  PRIOR 
NOTIFICATION  REQUIREMENT  FOR 
ALL  IMPORTED  FOOD  SHIPMENTS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Autttority: 

PL  107-188,  sec  307 
CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

Final,  Statutory,  December  12,  2003. 

The  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  section  307. 
directs  the  Secretary,  through  FDA.  to 
issue  final  regulations  establishing  prior 
notification  requirements  for  all 
imported  food  shipment  by  December 
.12.  2003.  If  FDA  fails  to  issue  final 
regulations  by  this  date,  the  statute  is 
self-executing  on  this  date,  and  requires 
FDA  to  receive  prior  notice  of  not  less 
than  8  hours,  nor  more  than  5  days 
until  final  regulations  are  issued. 

Abstivct: 

This  rulemaking  is  one  of  a  number  of 
actions  being  t^en  to  improve  FDA's 
ability  to  respond  to  threats  of 
bioterrorism.  Section  801(m)  of  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA).  which  was  added  by  section 
307  of  the  Pubhc  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002.  authorizes  the 
Secretary,  through  FDA.  to  promulgate 
final  regulations  by  December  12,  2003. 
Section  801(m)  requires  notification  to 
FDA  prior  to  the  entry  of  imported 
food.  The  required  prior  notice  would 


7d122 


Federal  Register / Vol.  67.  No.  236 /Monday.  December  9.  2002 /The  Regulatory  Plan 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74121 


provide  the  identity  of  the  article  of 
food;  the  manufacturer:  the  shippes;  the 
grower,  if  known  at  the  time  of 
notification;  the  originating  country;  the 
shipping  country;  and  the  anticipated 
port  of  entry.  The  regulation  would 
identify  the  parties  responsible  for 
providing  the  notice  and  explain  the 
information  that  the  prior  notice  is 
required  to  contain,  the  method  of 
submission  of  the  notice,  and  the 
minimum  and  maximimi  period  of 
advance  notice  required.  Section  307 
also  states  that  if  FDA  does  not  receive 
prior  notice  or  receives  inadequate 
prior  notice,  the  imported  food  shall  be 
held  at  the  port  of  entry  until  proper 
notice  is  provided. 

Statement  of  Need: 

The  events  of  September  11.  2001, 
highlighted  the  need  to  enhance  the 
security  of  the  U.S.  food  supply. 
Congress  responded  by  passing  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(the  Bioterrorism  Act),  was  signed  into 
law  on  Jime  12,  2002.  The  proposed 
regulations  would  implement  section 
307  of  the  Bioterrorism  Act. 

Summary  of  Legal  Basis: 

Section  307  of  the  Bioterrorism  Act 
amended  the  FFDCA  by  adding  section 
801  (m),  which  authorizes  the  Secretary 
through  FDA  to  establish  by  regulation 
requirements  for  the  notification  to 
FDA  prior  to  the  entry  of  imported 
food.  In  addition,  section  307  of  the 
Bioterrorism  Act  also  amends  section 
301  of  the  FFDCA  by  making  the 
offering  of  a  food  for  import  or  the 
importing  of  a  food  without  prior 
notification,  as  required  by  the  new 
regulations,  a  prohibited  act. 

Alternatives: 

None,  based  on  clear  statutory  directive 
to  establish  regulations. 

Anticipated  Cost  and  Benefits: 

The  prior  notification  provision  is  an 
economically  significant  regulatory 
action,  mainly  because  so  many 
shipments  are  affected.  For  calendar 
year  2002,  FDA  estimates  that  about  4.7 
million  human  and  animal  food  and 
dietary  supplements  line  items  will  be 
imported  into  U.S.  commerce  by 
airplane,  train,  vessel,  and  truck. 

For  those  importers  who  currently  do 
not  notify  FDA  until  their  actual  arrival 
(or  later)  at  a  point  of  entry,  this 
proposed  rule  will  create  a  burden  as 
it  would  require  a  change  in  their 
ciurent  methods  of  operation.  Prior 
notice  requirements  will  also  create 
some  additional  burdens  if  FDA 


requires  more  imported  articles  to  be 
held  for  FDA  inspection. 

FDA  costs  will  include  the  labor  hours, 
hardware,  and  software  costs  for 
updating  the  present  OASIS  system. 
Technology  costs  will  likely  increase 
further  if  FDA  has  to  create  a  stand 
alone  system  instead  of  working 
through  U.S.  Customs  Service's  ACE 
system  to  meet  the  statutory  deadlines.  . 
n}A  costs  may  also  include  hiring 
additional  inspectors  to  certify  the 
receipt  of  prior  notice  and  clear  the 
food  to  enter  into  U.S.  commerce,  and 
storing  goods,  if  FDA  has  to  take 
custody. 

The  provisions  will  improve 
substantially  FDA's  ability  to  examine 
imported  food  for  deliberate  and 
accidental  contamination.  The  purpose 
of  the  prior  notification  of  imported 
food  shipments  is  to  allow  the  FDA  to 
determine  whether  there  is  any  credible 
evidence  or  information  indicating  that 
an  article  of  food  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  humans  or  animals,  and  to 
receive  and  review  the  prior 
notification,  and  appropriately  respond. 
It  is  not  possible  to  directly  estimate 
the  benefits  of  averting  a  terrorist 
attack,  as  we  do  not  know  what  form 
an  attack  might  take  or  the  probability 
of  an  attack  occurring. 

Risks: 

Regulations  implementing  legislation  to 
protect  the  health  of  citizens  against 
bioterrorism  would  advance  the 
development,  organization  and 
enhancement  of  public  health 
prevention  systems  and  tools.  The 
magnitude  of  the  risks  addressed  by 
such  systems  and  tools  is  at  least  as 
great  as  the  other  risk  reduction  efforts 
within  HHS'  jurisdiction.  These 
regulations  will  improve  the  ability  to 
address  credible  threats  of  serious 
adverse  health  consequences  or  death 
to  humans  or  animals. 

Tbnetabie: 


Action 


DM*  PR  Cito 


NPRM 


12/00A)2 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Federalism: 

Undetermined 


Agency  Contact 

Mary  Ayling 

Lead.  Inspection  and  Compliance  Team. 

Food  Safety  Staff 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

HFS-32 

Center  for  Food  Safety  and  Applied 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park.  MD  20740 

Phone:  301  436-2131 

Fax:  301  436-2605 

Email:  mary.ayling@cfsan.fda.gov 

RIN:  0910-AC41 


HHS— FDA 

40.  e  APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW 
DRUG:  PATENT  USTING 
REQUIREMENTS  AND  APPUCATION 
OF  30-MONTH  STAYS  ON  APPROVAL 
OF  ABBREVIATED  NEW  DRUG 
APPLICATIONS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  M«idates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

21  use  3321;  21  USC  331;  21  USC  351 
to  353;  21  USC  355;  21  USC  355a;  21 
USC  356:  21  USC  356a;  21  USC  356b; 
21  USC  356c;  21  USC  371;  21  USC  374; 
21  USC  379e 

CFR  Citation: 

21  CFR  314.52(a)(3);  21  CFR  314.53(b); 
21  CFR  314.53(c)(1);  21  CFR 
314.53(c)(2);  21  CFR  314.95(a)(3) 

Legal  Deadline: 

None 

AtMtract: 

The  final  rule  would  clarify  the  types 
of  patents  for  which  information  must 
or  must  not  be  submitted  to  FDA.  The 
final  rule  would  also  revise  the  patent 
declaration  to  make  it  more  detailed. 
The  rule  would  also  revise  the 
regulations  regarding  the  approval  date 
for  certain  abbreviated  new  drug 
applications  or  "505(b)(2]  applications" 
by  stating  that  there  is  only  one 
opportxmity  for  a  30-month  stay  in  the 
approval  date  of  an  ANDA  or  505(b)(2) 
application. 

Statement  of  Need: 

In  recent  years.  FDA  has  seen  new  drug 
application  (NDA)  applicants  submit 
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patent  information  to  FDA  shortly 
before  other  patents  for  the  drug  are 
to  expire.  Disputes  have  arisen  whether 
the  later-filed  patents  are  appropriately 
submitted  to  FDA.  The  Federal  Trade 
Commission  (FTC)  has  also  asked  FDA 
to  clarify  whether  NDA  applicants  can 
or  should  list  various  types  of  patents 
at  FDA.  The  FTC  has  also  issued  a 
report  questioning  whether  NDA 
applicants  have  used  later-filed  patents 
to  seek  unwarranted  delays  in  the 
approval  of  generic  drugs. 

Summary  of  Legal  Basis: 

The  principal  legal  authority  for  this 
rule  is  found  at  sections  505  and  701 
of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  Act).  Section  505(b) 
of  the  Act  describes  the  contents  of  an 
NDA  and  505(b)(2)  application, 
including  the  patent  listing  and  patent 
certification  requirements.  Section 
505(j)  of  the  Act  describes  the  contents 
of  an  ANDA,  including  patent 
certification  requirements.  Both 
sections  505(b)  and  505(j)  of  the  Act 
also  describe  the  30-month  stay  of 
approval  dates  for  ANDA's  and 
505(b)(2)  applications  if  the  ANDA  or 
505(b)(2]  application  applicant  had 
certified  that  a  patent  was  invalid  or 
would  not  be  infringed,  and  a  timely 
suit  for  patent  infringement  ensued. 
Section  701(a)  of  the  Act  gives  FDA  the 
authority  to  issue  regulations  for  the 
efficient  enforcement  of  the  Act. 

AmiTMnlvW. 

With  respect  to  patent  listing,  one 
alternative  would  be  to  remain  silent 
and  defer  to  NDA  applicants  as  to  the 
appropriateness  of  any  particular 
patent.  This  alternative,  however, 
would  not  deter  the  submission  of 
inappropriate  patent  information  and 
could  lead  to  imnecessary  patent 
disputes  between  patent  owners,  NDA 
holders,  and  ANDA  or  505(b)(2) 
application  applicants. 

As  for  the  30-month  stay,  there  are 
alternative  arguments  to  justify  a  single 
30-month  stay,  but  those  alternative 
theories  could  also  result  in  no  notice 
to  the  patent  owner  or  NDA  holder  and 
no  opportunity  for  even  a  single  30- 
month  stay.  Such  results  would  be 
contrary  to  the  Act's  desire  to  balance 
generic  drug  approvals  against  a  need 
to  preserve  incentives  for  innovation. 
Another  alternative  would  be  to 
continue  allowing  multiple  30-month 
stays,  but  this  would  have  the  effect 
of  delaying  the  introduction  of  generic 
drugs  into  the  market. 


Antlclpatad  Cost  and  Bsneflts: 

The  one-year  benefits  of  the  regulation 
will  include  the  increase  in  revenues 
to  generic  firms  and  the  savings  to 
consumers  bom  the  earlier  availability 
of  less  expensive  pharmaceuticals.  The 
estimated  total  one-year  benefit  is 
approximately  $3.2  billion.  Adjusting 
this  benefit  to  account  for  the  expected 
increase  in  baseline  pharmaceutical 
expenditures,  the  total  benefit  for  the 
years  2002  through  2011  is  expected  to 
be  approximately  $53.9  billion. 

Eliminating  multiple  30-month  stays 
per  ANDA  will  prevent  delays  in 
generic  drug  competition.  Generic  drug 
companies  gain  through  additional 
sales,  and.  to  the  extent  that  generic 
prices  are  lower  than  innovator  prices, 
consumers  benefit  bom  the  "price 
gap."  While  the  quantified  benefits  do 
exceed  the  quantified  costs,  this  rule 
has  the  additional  important  benefit  of 
preserving  the  balance  struck  in  the 
Hatch-Waxman  amendments. 

Risks: 

The  regulation  would  deter  misuse  of 
the  patent  listing  and  patent 
certification  process  to  obtain 
unwarranted,  multiple  30-month  delays 
in  the  approval  of  an  ANDA  or 
505(b)(2)  application.  Court  decisions 
indicate  that  ANDA  applicants  and 
505(b)(2)  applicants  have  no  private 
right  of  action  to  have  inappropriate 
patents  removed  from  FDA's  lists,  and 
the  FTC  report  suggests  that  some 
patents  submitted  to  FDA  have  been 
inappropriately  listed. 

TImstabIs: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


ia/24A)2    67  FR  65448 
12/23/02 

03/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entmss  Affected: 

No 

Government  Levels  Affected: 

None 


Agency  Contact: 

Jarilyn  Dupont 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

Qfiice  of  Policy.  Planning  and  Legislation 

(HF-11) 

5600  Fishers  Lane 

Rockville.  MD  20857 

Phone:  301  827-3360 

Fax:  301  594-6777 

Email:  jdupont@oc.fda.gov 

RIN:  0910-AC48 


HHS-FDA 


RNAL  RULE  STAGE 


41.  LABEUNG  FOR  HUMAN 
PRESCRIPTION  DRUGS;  REVISED 
FORMAT 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

21  use  321:  21  use  331;  21  USC  351 
to  353;  21  USC  355;  21  USC  358;  21 
USC  360;  21  USC  360b;  21  USC  360gg 
to  360ss;  21  USC  371;  21  USC  374;  21 
use  379e;  42  USC  216;  42  USC  241; 
42  use  262;  42  USC  264 

CFR  Citation: 

21  CFR  201 

Legal  Deadline: 

None 

Abstract: 

This  regulation  is  one  component  of  the 
Secretary's  initiative  to  reduce  medical 
errors.  The  regulation  would  amend  the 
regulations  governing  the  format  and 
content  of  professional  labeling  for 
human  prescription  drug  and  biologic 
products,  21  CFR  201.56  and  201.57. 
The  regulation  would  require  that 
professional  labeling  include  a  section 
gontaining  highlights  of  prescribing 
information,  and  a  section  containing 
an  index  to  prescribing  information; 
reorder  currently  required  information 
and  make  minor  changes  to  its  content, 
and  establish  minimum  graphical 
requirements  for  professional  labeling. 
The  regulation  would  also  eliminate 
certain  imnecessary  statements  that  are 
currently  required  to  appear  on 
prescription  drug  labels  and  move 
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certain  information  to  professional 
labeling. 

Statement  of  Need: 

The  current  format  and  content 
requirements  in  sections  201.56  and 
201.57  were  established  to  help  ensure 
that  labeling  includes  adequate 
information  to  enable  health  care 
practitioners  to  prescribe  drugs  safely 
and  effectively.  However,  various 
developments  in  recent  years,  such  as 
technological  advances  in  drug  product 
development,  .have  contributed  to  an 
increase  in  the  amoimt,  detail,  and 
complexity  of  labeling  information. 
This  has  made  it  harder  for 
practitioners  to  find  specific 
information  and  to  discern  the  most 
critical  information  in  product  labeling. 

FDA  took  numerous  steps  to  evaluate 
the  usefulness  of  prescription  drug 
labeling  for  its  principal  audience  and 
to  determine  whether,  and  how.  its 
format  and  content  can  be  improved. 
The  agency  conducted  focus  groups 
and  a  national  survey  of  office-based 
physicians  to  ascertain  how 
prescription  drug  labeling  is  used  by 
health  care  practitioners,  what  labeling 
information  is  most  important  to 
practitioners,  and  how  professional 
labeling  should  be  revised  to  improve 
its  usefulness  to  prescribing 
practitioners. 

Based  on  the  concerns  cited  by 
practitioners  in  the  focus  groups  and 
physician  survey,  FDA  developed  and 
tested  two  prototypes  of  revised 
labeling  formats  designed  to  fitcilitate 
access  to  important  labeling 
information.  Based  on  this  testing.  FDA 
developed  a  third  revised  prototj^e 
that  it  made  available  to  the  public  for 
comment.  Ten  written  comments  were 
received  on  the  prototype.  FDA  also 
presented  the  revised  prototype  at  an 
informal  public  meeting  held  on 
October  30,  1995.  At  the  public- 
meeting,  the  agency  also  presented  the 
background  research  and  provided  a 
forum  for  oral  feedback  from  invited 
panelists  and  members  of  the  audience. 
The  panelists  generally  supported  the 
prototype. 

The  proposed  rule  described  format 
and  content  requirements  for 
prescription  drug  labeling  that 
incorporate  information  and  ideas 
gathered  during  this  process.  The 
agency  has  received  several  comments 
on  the  proposal  and  the  comment 
period  was  extended  imtil  June  22, 
2001. 


Summary  of  Legal  Basis: 

The  agency  has  broad  authority  under 
sections  201,  301,  501*,  502,  503,  505, 
and  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  Act){21  U.S.C.  321, 
331,  351,  352,  353,  355  and  371)  and 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262)  to  regulate  the 
content  and  format  of  prescription  drug 
labeling  to  help  ensure  that  products 
are  safe  and  effective  for  their  intended 
uses.  A  major  part  of  FDA's  efforts 
regarding  the  safe  and  effective  use  of 
drug  products  involves  FDA's  review, 
approval,  and  monitoring  of  drug 
labeling.  Under  section  502(f)(1)  of  the 
Act,  a  drug  is  misbranded  imless  its 
labeling  bears  "adequate  directions  for 
use"  or  it  is  exempted  from  this 
requirement  by  regulation.  Under 
section  201.100  (21  CFR  201.100).  a 
prescription  drug  is  exeinpted  from  the 
requirement  in  section  502(f)(1)  only  if. 
among  other  things,  it  contains  the 
information  required,  in  the  format 
specified,  by  sections  201.56  and 
201.57. 

Under  section  502(a)  of  the  Act,  a  drug 
product  is  misbranded  if  its  labeling  is 
false  or  misleading  in  any  particular. 
Under  section  505(d)  and  505(e)  of  the 
Act.  FDA  must  refuse  to  approve  an 
application  and  may  withdraw  the 
approval  of  an  application  if  the 
labeling  for  the  drug  is  false  or 
misleading  in  any  particular.  Section 
201  (n)  of  the  Act  provides  that  in 
determining  whether  the  labeling  of  a 
drug  is  misleading,  there  shall  be  taken 
into  account  not  only  representations 
or  suggestions  made  in  the  ^abeling,  but 
also  the  extent  to  which  the  labeling 
Mis  to  reveal  facts  that  are  material  in 
light  of  such  representations  or  material 
with  respect  to  the  consequences  which 
may  result  bom  use  of  the  drug  product 
under  the  conditions  of  use  prescribed 
in  the  labeling  or  under  customary 
usual  conditions  of  use. 

These  statutory  provisions,  combined 
with  section  701(a)  of  the  Act  and 
section  351  of  the  Public  Health  Service 
Act,  clearly  authorize  FDA  to 
promulgate  a  final  regulation  designed 
to  help  ensure  that  practitioners 
prescribing  drugs  (including  biological 
products)  will  receive  information 
essential  to  their  safe  and  effective  use 
in  a  format  that  makes  the  information 
easier  to  access,  read,  and  use. 

ANsmatives: 

The  alternatives  to  the  final  rule, 
include  not  amending  the  content  and 
format  requirements  in  sections  201.56 
and  201.57  at  all,  or  amending  them 
to  a  lesser  extent.  The  agency  has 


determined  that  although  drug  product 
labeling,  as  curreiltly  designed,  is 
useful  to  physicians,  many  find  it 
difficult  to  locate  specific  information 
in  labeling,  and  some  of  the  most 
frequently  consulted  and  most 
important  information  is  obscured  by 
other  information.  In  addition,  the 
agency's  research  showed  that 
physicians  strongly  support  the  concept 
of  including  a  highlights  section  of  the 
most  important  prescribing  information, 
an  index  and  nimibering  system  that 
permits  specific  information  to  be 
easily  located,  and  other  requirements, 
such  as  the  requirement  for  a  minimum 
type  size.  Thus,  the  agency  believes 
that  the  requirements  in  the  final  rule 
will  greatly  facilitate  health  care 
practitioners'  access  and  use  of 
prescription  drug  and  biological 
labeling  information. 

Anticipated  Cost  and  Benefits: 

The  expected  benefits  from  the  final 
rule  include  reduced  time  needed  for 
health  care  professionals  to  read  or 
review  labeling  for  desired  information, 
increased  effectiveness  of  treatment, 
and  a  decrease  in  adverse  events 
resulting  from  avoidable  drug-related 
errors.  For  example,  the  proposed 
revised  format  is  expected  to 
significantly  reduce  the  time  spent  on 
reading  labeling  by  highlighting  often 
used  information  at  the  b^inning  of 
labeling  and  facilitating  access  to 
detailed  information. 

The  potential  costs  associated  with  the 
final  rule  include  the  cost  of 
redesigning  labeling  for  previously 
approved  products  to  which  the 
proposed  rule  would  apply  and 
submitting  the  new  labeling  to  FDA  for 
approval.  In  addition,  one-time  and 
ongoing  incremental  costs  would  be 
associated  with  printing  the  longer 
labeling  that  would  result  bom 
additional  required  sections.  These 
costs  would  be  minimized  by  applying 
the  amended  requirements  only  to 
newer  products  and  by  staggering  the 
implementation  date  for  previously 
approved  products. 

RIslcs: 

None. 
Timetabia: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Reopened 


12/22/00    65  FR  81082 
03/22/01 

03/30/01 
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Actkm 


FR  CM* 


NPRM  Comment         06/22/01 

Period  Reopening 

End 
Final  Action  05/00/03 

Regulatory  Flexibility  Analysis 
Raquirsd: 

Yes 

Small  EntMas  Affactsd: 

Businesses 

Govanunant  Lavais  Affactad: 

Undetermined 

Fadaralisin: 

Undetermined 

Agency  Contact: 

Audrey  Thomas 

Regulatory  Policy  Analyst.  Office  of 

Regulatory  Policy 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

Suite  3037  {HFD-7) 

Center  for  Drug  Evaluation  and  Research 

1451  Rockville  Pike 

RocltvUle.  MD  20852 

Phone:  301  594-2041 

Fax:  301  827-5562 

RIN:  0910-AA94 

HHS— FDA 

42.  FOOD  LABEUNG:  TRANS  FATTY 
ADDS  IN  NUTRITION  LABEUNG. 
NUTRIENT  CONTENT  CLAIMS.  AND 
HEALTH  CLAIMS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

21  use  321:  21  use  331:  21  USC  342; 
21  USC  343;  21  USC  348;  21  USC  371; 

CFR  Citation: 

21  CFR  101 

Legal  Deadline: 

None 

Atwtract 

Section  403(q)  of  the  Federal  Food.     ' 
Drug,  and  Cosmetic  Act,  which  was 
added  by  the  Nutrition  Labeling  and 
Education  Act  of  1990  (NLEA).  requires 
that  the  label  or  labeling  of  food 
products  bear  nutrition  information. 


Among  other  things,  section  403(q)  of         "Includes 

the  Act  authorizes  the  Food  and  Drug 

Administration  (FDA)  to  add  or  delete 

nutrients  that  are  to  be  declared  on  the 

labels  or  labeling  of  food  products  by 

regulation  if  it  finds  such  action 

necessary  to  assist  consumers  in 

maintaining  healthy  dietary  practices. 

FDA  issued  final  regulations 

implemenUng  NLEA  in  1993.  FDA 

subsequently  received  a  citizen  petition 

requesting  that  FDA  amend  its 

regulations  on  food  labeling  to  require 

that  the  amount  of  trans  fatty  acids  be 

listed  in  the  nutrition  label  and  be 

limited  wherever  saturated  fat  limits 

are  placed  on  nutrient  content  claims, 

health  claims,  or  disqualifying  levels 

and  disclosure  levels.  In  response  to 

this  petition  and  based  on  new 

evidence,  FDA  proposed  the  actions 

requested  in  the  petition  on  November 

17,  1999  (64  FR  62746).  In  addition. 

FDA  proposed  to  define  the  claim 

"trans  fat  free." 

Statamant  of  Need: 

FDA  intends  to  publish  a  final  rule 
amending  its  nutrition  labeling 
regulations  to  incorporate  requirements 
for  trans  fatty  acids  in  labeling  for 
several  reasons.  First,  this  final  rule 
responds,  in  part,  to  a  citizen  petition 
on  trans  fatty  acids  in  food  labeling 
from  the  Center  for  Science  in  the 
Public  Interest.  Also,  recent  research 
shows  that  dietary  trans  fatty  acids 
raise  low  density  lipoprotein 
cholesterol  (LDL-C),  the  major  diet 
related  risk  factor  for  coronary  heart 
disease  (CHD).  Finally,  the  information 
on  trans  fatty  acids  in  nutrition  labeling 
is  needed  to  assist  consumers  in 
maintaining  healthy  dietary  practices. 

Summary  of  Legal  Basis: 

The  NLEA  (Pub.  L.  101-535)  amended 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  Act)  to  provide,  among  other 
things,  that  certain  nutrients  and  food 
components  be  included  in  nutrition 
labeling.  Sections  403(q)(2)(A)  and 
(q)(2)(B)  of  the  Act  provide  the  agency 
with  authority  to,  by  regulation,  add  or 
delete  nutrients  included  in  the  food 
label  or  labeling  if  the  agency  finds  that 
such  action  will  assist  consumers  in 
maintaining  healthy  dietary  practices. 

Aitamativaa: 

FDA  proposed,  in  the  November  1999 
proposal,  that  when  trans  fatty  acids 
are  present  in  a  food,  the  declaration 
of  saturated  fat  must  bear  a  symbol  that 
refers  to  a  footnote  at  the  bottom  of 
the  nutrition  label  that  states  the 
number  of  grams  of  trans  fatty  acids 
present  in  a  serving  of  the  product,  i.e.. 


g  trans  fat."  In 

addition  to  the  proposed  option,  the 
agency  considered  a  variety  of  other 
options  for  the  declaration  of  trans  fatty 
acids  in  the  Nutrition  Facts  panel.  The 
other  options- were:  (1)  include  trans 
fatty  acids  with  satiirated  fat  and  call 
the  total  value  "saturated  fat;"  (2) 
include  trans  fatty  acids  with  saturated 
fat  and  call  the  total  value  "saturated 
fat,"  and  add  an  asterisk  after  the  term 
"saturate  fat"  when  the  food  contains 
trans  fatty  acids  that  refers  to  a  footnote 

stating  "Contains g  trans  fat;" 

(3)  include  trans  fatty  acids  with 
saturated  fat  and  call  the  total  value 
"saturated  +  trans  fat;"  and  (4)  list  trans 
fatty  acids  separately  under  saturated 
fat. 

Anticipated  Coaf  and  Banafita: 

FDA  has  estimated  the  benefits  of  the 
proposed  rule  in  the  range  of  $25  to 
$50  billion  compared  with  costs  in  the 
range  of  $400  to  $900  million 
(discounted  at  7  percent  for  20  years). 
The  value  of  the  benefits  were 
estimated  based  on  CHD  morbidity  and 
mortality  prevented.  The  costs  were 
estimated  based  on  a  formula  that 
included  costs  for  testing, 
decisionmaking,  information  panel 
reprinting,  relabeling  of  the  principal 
display  panels,  and  product 
reformulation. 

RIaIca: 

The  American  Heart  Association 
estimates  that  CHD  causes  1.1  million 
heart  attack  cases  annually,  with  33 
percent  of  them  fatal.  FDA  used  these 
estimates  as  the  baseline  to  estimate  the 
nimiber  of  cases  and  fatalities 
prevented  by  this  rule.  The  agency 
estimated  the  rule  would  annually 
prevent  6,300  to  17,100  cases  of  CHD 
and  2,100  to  5.600  deaths,  using  three 
different  methods  to  estimate  these 
benefits.  Thus,  the  labeling  changes 
resulting  from  this  rule  are  expected  to 
reduce  the  risk  of  CHD,  preventing,  at 
a  minimum.  6.300  cases  of  CHD  and 
2,100  deaths  annually. 

Tknatabla: 


Action 


Dal* 


FR  one 


NPRM 

NPRM  Comment 

Penod  Reopened 
NPRM  Comment 

Period  End 
Final  Rule 


11/17/99    64  FR  62746 
12/05/00    65  FR  75887 

01/19/01 

03/00/03 


Regulatory  Flaxibiilty  Analyais 
Required: 

Yes 

Small  Entftiaa  Affactad: 

Businesses 


7d12R 
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Govemmant  l.avala  Affactad: 

None 

Agency  Contact: 

Susan  Thompson 

Chemist 

Department  of  Health  and  Himian 

Services 

Food  and  Drug  Administration 

(HFS-832) 

Center  for  Food  Safety  and  Applied 

Nutrition 

5100  Paint  Branch  Parkway 

College  Park.  MD  20740 

Phone:  301  436-1450 

Fax:  301  436-2623 

Email:  sthompsl@cfsan.fda.gov 

RIN:  0910-AB66 

HHS— FDA 

43.  CGMPS  FOR  BLOOD  AND  BLOOD 
COMPONENTS:  NOTIFICATION  OF 
CONSIGNEES  AND  TRANSFUSION 
REaPIENTS  RECEIVING  BLOOD  AND 
BLOOD  COMPONENTS  AT 
INCREASED  RISK  OF  TRANSMITTING 
HCV  (LOOKBACK) 

Priority: 

Economically  Significant.  Major  imder 
5  USC  801. 

L^gai  Authority: 

21  USC  321;  21  USC  331;  21  USC  351 
to  353;  21  USC  355;  21  USC  360;  21 
USC  371;  21  USC  374;  42  USC  216; 
42  USC  262;  42  USC  263;  42  USC  263a: 
42  USC  264 

CFR  Citation: 

21  CFR  606;  21  CFR  610 

l-agal  Deadline: 

None 

Abatract: 

This  rulemaking  is  one  of  a  ntmiber  of 
actions  being  taken  to  amend  the 
biologies  regulations  to  remove,  revise, 
or  update  the  regulations  applicable  to 
blood,  blood  components,  and  blood 
derivatives.  These  actions  are  based  on 
a  comprehensive  review  of  the 
regulations  performed  by  FDA,  and  are 
also  based  on  reports  by  the  U.S.  House 
of  Representatives  Committee  on 
Government  Reform  and  Oversight, 
Subcommittee  on  House  Resources  and 
Intergovernmental  Relations,  the 
General  Accounting  Office,  and  the 
Institute  of  Medicine,  as  well  as  public 
comments.  In  this  rulemaking,  FDA 
will  amend  the  biologies  regulations  to 
require  that  blood  establishments 
prepare  and  follow  written  procedures 
for  appropriate  action  when  it  is 


determined  that  blood  and  blood 
components  pose  an  increased  risk  for 
transmitting  hepatitis  C  virus  (HCV) 
infection  because  they  have  been 
collected  frt>m  a  donor  who,  at  a  later 
date,  tested  reactive  for  evidence  of 
HCV.  The  mv  lookback  relations 
will  be  amended  for  consistency. 

Statamant  of  Need: 

In  the  Federal  Register  of  Jxme  22, 1999 
(64  FR  33309).  FDA  announced  the 
availability  of  guidance,  which  updated 
previous  guidance,  providing 
recommendations  for  donor  screening 
and  further  testing  for  antibodies  to 
HCV,  notification  of  consignees, 
transfusion  recipient  tracing  and 
notification,  and  counseling  by 
physicians  regarding  transfusion  with 
blcMxl  components  at  increased  risk  for 
transmitting  HCV  (often  called 
"lookback").  While  available  evidence 
indicates  that  blood  establishments  are 
following  these  recommendations,  FDA 
believes  that  regulations  should  be 
codified,  consistent  with  the  previous 
recommendations,  to  assure  there  is 
clear  enforcement  authority  in  case 
deficiencies  in  an  establishment's 
lookback  program  are  found  and  to 
provide  clear  instructions  for 
continuing  lookback  activities. 

Summary  of  Legal  Basis: 

The  Public  Health  Service  Act  (21 
U.S.C.  201  et  seq.)  and  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321  et  seq.)  authorize  FDA  to 
regulate  biological  products. and  to 
ensure  that  the  products  are  safe,  pure, 
potent,  and  effective.  The  Public  Health 
Service  Act  also  contains  authority 
under  which  FDA  can  promulgate 
regulations  to  prevent  the  spread  of 
communicable  diseases.  These 
regulations  would  assure  that 
appropriate  action  is  taken  when  blood 
has  been  collected  which  may 
potentially  be  capable  of  transmitting 
HCV;  that  persons  who  have  been 
transfused  with  such  blood  components 
are  notified  so  that  they  receive  proper 
counseling  and  treatment;  and  that 
infected  donors  are  notified.  They  will 
therefore  help  prevent  the  further 
transmission  of  HCV. 

Alternatives: 

FDA  has  considered  permitting 
continued  voluntary  compliance  with 
the  recommendations  that  have  already 
been  issued.  However,  lookback  will 
remain  appropriate  for  the  foreseeable 
future,  and  FDA  believes  that  the 
procedures  should  be  clearly 
established  in  the  regulations. 


Anticipated  Cost  and  Banafita: 

FDA  is  in  the  process  of  analyzing  the 
costs  related  to  the  rulemaking. 
Monetary  burdens  will  be  associated 
with  the  tracing  of  previous  donations 
of  donors,  quarantining  in-date 
products,  identifying  the  recipients  of 
previous  blood  donations,  and  notifying 
these  recipients,  as  appropriate.  FDA 
believes  these  costs  will  be  more 
balanced  by  the  public  health  benefits, 
including  benefits  related  to  the 
notification  of  past  transfusion 
recipients  who  may  be  unaware  that       ' 
they  may  be  infected  with  HCV. 

Riaks: 

FDA  believes  there  are  minimum  risks 
posed  by  requiring  that  appropriate 
lookback  procedures  for  HCV  be 
prepared  and  followed. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/16/00    65  FR  69377 
02/14/01 

04/00/03 


Regulatory  Flexibility  Analyais 
Required: 

Yes 

Small  Entltlaa  Affactad: 

Businesses 

Government  Levels  Affactad: 

None 

Agency  Contact: 

Paula  S.  McKeever 

Regulatory  Policy  Analyst 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

Suite  200N  (HFM-17) 

Center  for  Biologies  Evaluation  and 

Research 

1401  Rockville  Pike 

Rockville,  MD  20852-1448 

Phone:  301  827-6210 

Fax:  301  594-1944 

Related  RIN:  Related  To  0910-AB26 

RIN:  0910-AB76 


HHS— FDA 

44.  TOLL-FREE  NUMBER  FOR 
REPORTING  ADVERSE  EVENTS  ON 
LABEUNG  FOR  HUMAN  DRUGS 

Priority: 

Other  Significant 
Legal  Authority: 
21  USC  355a 
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CFR  Citation: 

21  CFR  201;  21  CFR  208:  21  CFR  209 
|.0gal  Deadline: 

Final.  Statutory.  January  4.  2003. 

AlMtract: 

To  require  the  labeling  of  human  drugs 
approved  under  section  505  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
to  include  a  toll-free  number  for  reports 
of  adverse  events,  and  a  statement  that 
the  number  is  to  be  used  for  reporting 
purposes  only  and  not  to  receive 
medical  advice. 

Statement  of  Neeoc 

Consumers  may  not  be  aware  of  FDA's 
adverse  event  reporting  program  under 
Medwatch.  This  requirement  will 
promote  FDA's  mission  to  protect  the 
public  health  by  informing  consumers 
of  FDA's  Medwatch  system. 

Summary  of  l.egal  Basle: 

Section  1 7  of  the  Best  Pharmaceuticals 
for  Children  Act  <BPCA)  requires  this 
final  rule  to  issue  within  one  year  of 
the  date  of  its  enactment  on  January 
4.  2002. 

Alternatives: 

This  final  rule  is  required  by  section 
17  of  the  BPCA.  FDA  has  considered 
alternatives  within  the  scope  of  the 
statutory  requirements,  in  particular, 
ways  to  reach  the  broadest  consumer 
audience  and  to  minimize  costs  to  the 
pharmacy  profession. 

AnticifMted  Cost  and  Beneftts: 

Anticipated  costs  are  to  drug 
manufacturers  and  authorized 
dispensers  of  drug  products,  including 
pharmacies.  The  BPCA  contains  a 
provision  requiring  the  Secretary  to 
seek  to  minimize  the  cost  to  the 
pharmacy  profession.  Anticipated 
benefits  are  to  obtain  information  about 
adverse  events  from  consumers,  which 
may  inform  FDA  of  trends  in  reported 
adverse  events  and  result  in  a  review 
of  the  safety  and/or  effectiveness  of 
particular  drug  products  on  the  market. 

Risks: 
None. 


Government  Levels  Affected: 

None 

Agency  Contact: 

Carol  Drew 

Regulatory  Counsel 

Department  of  Health  and  Himian 

Services 

Food  and  Drug  Administration 

Suite  3037  (HFD-7J 

Center  for  Drug  Evaluation  and  Research 

1451  Rockville  Pike 

Rockville.  MD  20852 

Phone:  301  594-2041 

Fax:  301  827-5562 

RIN:  0910-AC35 


Action 


FR  CM* 


Interim  Final  RuJe        01/00/03 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  EntMee  Affected: 

Businesses 


HHS— Centers  for  Medicare  & 
Medicaid  Services  (CMS) 


PROPOSED  RULE  STAGE 


45.  END  STAGE  RENAL  DISEASE 
(ESRD)  CONDmONS  FOR  COVERAGE 
(CMS-38ia-P)  (SECTION  610  REVIEW) 

Priority: 

Other  Significant 

Legal  Autt>orfty: 

42  use  1395rr 

CFR  Citation: 

42  CFR  400;  42  CFR  405;  42  CFR  406; 
42  CFR  409;  42  CFR  410;  42  CFR  412 
to  414;  42  CFR  489;  42  CFR  494 


Legal  Deadline: 

None 

Abstract: 

This  proposed  rule  would  revise  the 
requirements  that  end  stage  renal 
disease  (ESRD)  facilities  must  meet  to 
be  certified  under  the  Medicare 
program. 

Statement  of  Need: 

The  proposed  rule  is  a  complete 
overhaul  of  the  current  ESRD 
conditions  for  coverage  in  order  to 
reduce  unnecessary  process  and 
procedural  requirements  and  focus  on 
the  patient  and  the  results  of  the  care 
provided  to  the  patient.  The  proposed 
conditions  for  ESRD  facilities  would 
include,  among  other  things,  new 
infection  control  guidelines;  updated 
water  quality  standards;  new  fire  safety 
standards;  as  well  as  patient 
assessment,  care  planning,  quality 
improvement,  and  electronic  data 
reporting  provisions  that  reflect  the 
current  advances  in  dialysis  technology 
and  standard  care  practices.  The  ESRD 


conditions  were  last  published  in  their 
entirety  insl976. 

Summary  of  l.egal  Basis: 

Section  1881  [42  U.S.C.  1395rr)  of  the 
Social  Security  Act  (the  Act)  authorizes 
benefits  for  individuals  who  have  been 
determined  to  have  end  stage  renal 
disease  as  provided  in  section  226A. 
Section  1881(b)  of  the  Act  authorizes 
payments  on  behalf  of  such  individuals 
to  providers  of  services  and  renal 
dialysis  facilities  "which  meet 
requirements  as  the  Secretary  shall  by 
regulation  prescribe."  ESRD  conditions 
for  coverage  may  be  revised  as  needed 
under  the  Secretary's  rulemaking 
authority  in  section  1881. 

Alternatives: 

Retain  the  current  conditions.  CMS  has 
undertaken  various  quality 
improvement  initiatives,  e.g.,  the 
Dialysis  Facility  Compare  website  and 
the  CMS  Clinical  Performance 
Measures  Project  that  have  improved 
beneficiaries'  quality  of  care.  However, 
these  initiatives  lack  the  potential 
impact  of  an  overall  regulatory  change. 

Anticipated  Cost  and  Benefits: 

Undetermined. 

Risks: 

Failure  to  update  would  leave  CMS 
with  ESRD  conditions  for  coverage  that 
are  over  26  years  old  and  do  not  reflect 
current  medical  practices  or  scientific 
advances  in  the  field. 

ThnetaMe: 


Action 


FR  Cite 


NPRM 


05/00A)3 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

None 
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Agency  Contact: 

Robert  Miller 

Health  Insurance  Specialist 
Department  of  Health  and  Himian 
Services 

Centers  for  Medicare  &  Medicaid  Services 
S3-02-01 

Office  of  Clinical  Standards  and  Quality 
.7500  Security  Boulevard 
Baltimore,  MD  21244-1850 
Phone:  410  786-6797 
Email:  nnilleidcms.hhs.gov 

Teresa  Casey 

Health  Insurance  Specalist 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

S3-05-04 

7500  Security  Boulevard 

Baltimore.  MD  21244 

Phone:  410  786-7215 

RIN:  0938-AG82 

HHS— CMS 

46.  NATIONAL  STANDARD  FOR 
lOENTinERS  OF  HEALTH  PLANS 
(CMS-6017-P) 

PrfcNity: 

Other  Significant.  Major  under  5  USC 
801. 

Unfunded  Mandates: 

This  action  may  affect  State,  local  or 
tribal  goverments. 

Legal  AuttMrity: 

42  USC  1320d  to  1320d-8 

CFRCItatk>n: 

45  CFR  160;  45  CFR  162 

Legal  Deadline: 

Final,  Statutory.  February  21,  1998. 

Abstract: 

This  proposed  rule  would  implement 
a  standard  identifier  to  identify  health 
plans  that  process  and  pay  certain 
electronic  health  care  transactions.  It 
would  implement  one  of  the 
requirements  for  administrative 
simplification  in  section  262  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996. 

Statement  of  Need; 

This  rule  would  implement  the 
national  health  plan  identifier,  one  of 
the  requirements  for  administrative 
simplification  in  section  262  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996. 


Summary  of  Legal  Basis: 

Health  Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L. 
104-191.  August  21,  1996,  sec.  1173). 

Allematives: 

Three  alternatives  were  considered: 

Option  1:  Federal  and  State  Medicaid 
Agencies  Cost  :  $38.  IM 

Option  2:  Private  Organizations  Cost : 
$38.1M 

Option  3:  Registry  Cost :  $34.9M 

Duration:  Every  option  is  required  to 
complete  the  enumeration  process 
within  two  years  of  the  promulgation 
and  effective  date  of  the  final  rule  for 
all  health  plans,  except  that  small 
health  plans  have  three  years  to 
comply. 

Option  1:  Two  or  more  coordinating 
entities  will  share  responsibility  for 
enimierating  health  plans.'  The  entities 
would  consist  of  Federal  and  State 
Medicaid  programs. 

Option  2:  Same  as  option  one,  except 
that  coordinating  entities  would  consist 
of  private  organizations. 

Option  3:  CMS,  acting  through  a 
contractor,  would  be  the  single  entity 
enumerating  all  health  plans  and 
maintaining  the  registry. 

Decision:  The  Secretary  has  selected 
option  three,  not  only  because  its  costs 
are  lower,  but  also  because  it  would 
result  in  less  burden  on  organizations 
in  coordinating  enumeration,  less 
confiision  for  health  plans,  better 
quality  control  of  data  control,  and 
better  management  of  the  enumeration 
process. 

Anticipated  Cost  and  Benefits: 

A  benefit/cost  analysis  was  conducted 
with  three  contribution  rates  of  PlanID 
toward  overall  HIPPA  cost  savings. 
Given  a  1  percent  contribution  rate,  the 
PlanID  project  shows  a  net  present 
value  of  over  $12.8  million  and  a 
benefit/cost  ratio  of  1.45.  For  5  and  15 
percent  rates,  the  net  present  values  are 
$179.2  million  and  $595.3  million, 
respectively,  and  the  benefit  cost  ratios 
are  7.23  and  21.69,  respectively.  These 
values  indicate  that  the  implementation 
of  the  PlanID  project  will  result  in  a 
considerable  positive  return  on 
investment. 

Risks: 

There  are  three  categories  of  risk: 

Technical  and  Operational — 
physical/logical  system 

Schedule — delays/slippage 


Cost/Budget — cost  overruns,  funding 
short&lls,  imexpected  funding  needs 

An  assessment  and  mitigation  of  risks 
was  conducted  as  part  of  the 
information  technology  documentation. 
The  subsequent  risk  analysis 
determined  the  project  to  be  a  low  risk 
endeavor. 

Timetable: 


Action 


Date 


FR  CMi 


Proposed  Rule  02/00/03 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

State 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Agency  Contact 

Helen  Dietrick 

Department  of  Health  and  Himian 

Services 

Centers  for  Medicare  &  Medicaid  Services 

Sl-07-17 

7500  Security  Boulevard 

Baltimore.  MD  21244-1850 

Phone:  410  786-7448 

RIN:  0938-AH87 

HHS— CMS 

47.  HEALTH  INSURANCE  REFORM: 
CLAIMS  ATTACHMENTS  STANDARDS 
(CMS-005(M>) 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Unfunded  Mandates: 

This  action  may  affect  State,  local  or 
tribal  goverments. 

Legal  Authority: 

42  USC  1320d-2(a)(2)(B) 

CFR  Citation: 

45  CFR  162 

Legal  Deadline: 

Final,  Statutory.  August  21,  1998. 

Abstracfc 

This  rule  proposes  an  electronic 
standard  for  claims  attachments.  The 
standard  is  required  by  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1966.  It 
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would  be  used  to  transmit  clinical  data, 
beyond  those  data  contained  in  the 
claims  standard,  to  help  establish 
medical  necessity  for  coverage. 

StBtsment  of  Ne0d: 

The  Administrative  Simplification 
subtitle  of  HIPAA  requires  the 
Secretary  of  Health  and  Human 
Services  to  adopt  standards  for 
electronically  requesting  and  supplying 
additional  information  to  support 
submitted  claims  data.  This  rule 
stipulates  the  requirements  necessary  to 
comply  with  the  law. 

SumnMry  of  Legal  Basis: 

The  Administrative  Simplification 
provisions  of  HIPAA  require  the 
Secretary  to  establish  standards  that 
additionally  support  information 
attached  to  claims. 

ARematives: 

In  the  absence  of  this  regulation,  claims 
attachments  in  electronic  form  would 
be  left  with  the  private  industry  to 
develop.  This  action  may  create  an 
inconsistent  standard  use  of  electronic 
claims  attachments  within  the  health 
care  industry. 

Anticipatad  Cost  and  Banaflts: 

As  the  effect  of  any  one  of  the  HIPAA 
standards  is  affected  by  the 
implementation  of  other  standards,  it  is 
misleading  to  discuss  the  impact  of  one 
standard  by  itself.  Therefore,  an  Impact 
Analysis  on  the  total  effect  of  all 
standards  was  published  in  the 
proposed  rule  cpnceming  the  national 
provider  identifier  (HCFA-0045-P), 
which  was  published  on  May  7,  1998 
(63  FR  25320). 

Risks: 

Failure  to  publish  this  rule  would  mean 
that  no  standard  for  electronic  claims 
attachments  would  be  established  for 
use  within  the  health  care  system.  Lack 
of  a  standard  for  electronic  claims 
attachments  would  decrease  the 
amount  of  savings  in  health  care  costs. 

Tlmetabla: 


Action 


FR  CH* 


Proposed  Rute 


03AXV03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Lev«ls  Affected: 

State,  Local.  Federal.  Tribal 


Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Agency  Contact: 

James  Krall 

Health  Insurance  Specialist 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

7500  Security  Boulevard 

Baltimore.  MD  21244 

Phone:  410  786-6999 

RIN:  0938-AK62 


HHS— CMS 

48.  ORGAN  PROCUREMEffT 
ORGANIZATION  CONDITIONS  FOR 
COVERAGE  (CMS-3064-P) 

Priority: 

Other  Significant 

Legal  AuttK>rity: 

42  use  1320b-8(b)(l)(A)(i):  42  USC 
273(b)(2) 

CFR  Citation: 

42  CFR  486.301 
l.egal  Deadline: 

Final,  Statutory,  January  1,  2002, 
Requires  promulgation  of  new 
conditions. 

AtMtiact: 

This  proposed  rule  would  establish 
conditions  for  coverage  for  organ 
procurement  organizations  (OPOs)  to  be 
certified  by  the  Secretary  to  receive 
payment  from  Medicare  and  Medicaid 
for  organ  procurement  costs,  and  to  be 
designated  by  the  Secretary  for  a 
specific  geographic  service  area.  The 
C)rgan  Procurement  Organization 
Certification  Act  of  2000  requires  CMS 
to  increase  the  certification  cycle  for 
OPOs  from  two  years  to  four  years  and 
to  promulgate  new  performance 
standards  for  OPOs. 

Statement  of  Need: 

This  proposed  rule  contains  new 
conditions  for  coverage  for  OPOs, 
including  new  performance  standards. 
This  proposed  rule  would  also  increase 
the  rectification  cycle  for  OPOs  from 
two  years  to  four  years. 

Summary  of  Legal  Basis: 

Section  1138(b)  uf  the  Social  Security 
Act  (the  Act)  provides  the  statutory 
qualifications  and  requirements  that  an 
OPO  must  meet  in  order  to  receive 
payment  for  organ  procurement  costs 
associated  with  procuring  organs  for 


hospitals  under  the  Medicare  and 
Medicaid  programs.  This  section  gives 
the  Secretary  broad  authority  to 
establish  performance-related  standards 
for  OPOs.  Under  this  authority,  the 
Secretary  established  conditions  for 
coverage  for  OPOs  at  42  CFR  486.301. 
et  seq.  Section  1138(b)  of  the  Act 
specifies  that  an  OPO  must  be  certified 
or  rectified  by  the  Secretary  as  meeting 
the  standards  to  be  a  qualified  OPO  as 
described  in  section  371(b)  of  the 
Public  Health  Service  (PHS)  Act.  The 
PHS  Act  requirements  were  established 
by  the  National  Organ  Transplant  Act 
of  1984  and  include  provisions  for  OPO 
board  membership,  staffing,  agreements 
with  hospitals,  and  membership  in  the 
OPTN.  The  Organ  Procurement 
Organization  Certification  Act  of  2000 
(section  701  of  Pub.  L.  106-505.  42 
U.S.C.  section  273(b)(1)(D))  amended 
section  371(b)  of  the  PHS  Act  to  require 
CMS  to  increase  the  certification  cycle 
for  OPOs  from  two  years  to  four  years 
and  promulgate  new  performance 
standards  for  OPOs. 

Alternatives: 

CMS  is  considering  various  alternatives 
in  the  development  of  performance 
measures  and  additional  conditions  for 
coverage,  and  will  solicit  public 
comments  in  order  to  identify 
additional  alternatives. 

Anticipated  Cost  and  Benefits: 

While  this  rule  is  expected  to  improve 
OPO  performance  and  organ  donations, 
CMS  is  uncertain  at  this  time  about  the 
rule's  economic  impact  on  OPOs. 

Risin: 

Failure  to  publish  new  outcome 
performance  standards  would  violate 
section  701  of  Public  Law  106-505, 
which  amended  the  Public  Health 
Service  Act. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Proposed  Rule 


12/28/01    66  FR  67109 
02/00^)3 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affsctsd: 

Businesses 

Government  Levels  Affected: 

None 
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Agency  Contact: 

Jacqueline  Morgan 

HeaJth  Insurance  Specialist 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

S3-02-01 

7500  Security  Boulevard 

BalUmore.  MD  21244 

Phone:  410  786-4282 

RIN:  0938-AK81 


HHS— CMS 

49.  USE  OF  RESTRAINT  AND 
SECLUSION  IN  MEDICARE  AND 
MEDICAID  PARTiaPATING 
FAaUTIES  THAT  PROVIDE 
INPATIENT  OR  RESIDENTIAL  CARE 
(CMS-2130-P) 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is -undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

Children's  Health  Act  of  2000 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract: 

This  proposed  rule  would  implement 
provisions  of  the  Children's  Health  Act 
(CHA)  related  to  the  use  of  restraints 
or  seclusion  for  individuals  receiving 
services  in  health  care  facilities  that 
receive  Federal  funding.  The  rule 
would  establish  conunon  terminology 
and  basic  expectations  for  the  use  of 
restraints  and  seclusion  for  health  care 
facilities  that  furnish  inpatient  or 
residential  care  and  receive  Medicare 
or  Medicaid  funding. 

Statement  Of  Need: 

In  recent  years,  media,  government,  and 
consumer  reports  of  deaths  and  injiiries 
occurring  due  to  the  use  of  restraint 
or  seclusion  have  heightened  concern 
about  these  mechanisms  as 
interventions.  However,  concern  about 
use  is  nothing  new;  the  appropriate  use 
of  restraint  and  seclusion  has  been 
debated  and  regulated  in  various  health 
care  settings  for  many  years. 
Researchers  have  examined  the  use  of 
restraint  and  seclusion,  related  injuries 
and  deaths,  and  potential  alternatives 
to  address  safety  and  care  concerns 
while  posing  less  inherent  risk  to  the 


individual.  Patient  advocates  have 
lobbied  for  reduced  and  more  highly 
regulated  use.  Health  care  facilities  and 
professionals  have  examined 
mechanisms  for  reduction,  and  some 
have  implemented  training  programs  to 
promote  safe  application  and  use. 
However,  reports  of  injuries  and  deaths 
have  brought  concerns  about  care  and 
safety  to  the  forefront.  The  issue  has 
gained  national  attention,  with  a  call 
for  regulation  across  health  care 
settings. 

Several  highly  publicized  newspaper 
articles  and  Federal  reports  are 
considered  the  impetus  for  this 
regiilation.  The  CHA  established  a 
significant  collaboration  of  several 
important  children's  health  bills.  CMS 
has  responsibility  for  part  H,  which 
established  certain  requirements  related 
to  the  rights  of  residents  of  certain 
facilities  receiving  Federal  funds.  The 
CHA  establishes  for  certain  facilities 
common  definitions,  staff  training 
standards,  reporting  requirements,  and 
strict  enforcement  criteria. 

Summary  of  Legal  Basis: 

The  Children's  Health  Act  of  2000 
(Pub.  L.  106-310),  section  3207.  part  H. 

Altamatives: 

No  other  regulatory  alternatives  were 
considered.  However,  in  some  form 
current  regulations  exist  for  hospitals 
and  residential  treatment  facilities, 
while  nursing  homes  and  ICFs/MR 
utilize  survey  guidelines.  The  CHA's 
intent  is  to  develop  consistency  in 
requirements  across  all  Federally 
funded  patient  or  residential  care 
facilities.  Tlie  statutory  language 
required  that  regulations  be 
promulgated  within  one  year  of  its 
enactment.  This  NPRM,  CMS-2130-P,  is 
currently  one  year  behind  its  mandated 
time  of  publication. 

Anticipated  Cost  and  Benefits: 

The  anticipated  benefits  include  the 
increase  in  staff  education  and  training 
that  leads  to  alternative  usage  of 
restraint  or  seclusion  as  a  means  of 
intervention  and  less  traumatic 
experiences  for  beneficiaries  within  the 
given  facilities,  more  involvement  v\rith 
developing  alternative  treatment 
mechanisms  for  staff  and  clients,  alike. 
The  regulation  creates  a  change  in 
facility  practices  and  policies  on  the 
use  of  restraint  or  seclusion  as  a 
treatment  mechanism.  The  regulation 
will  create  standard  criteria  for  all 
patients  or  residential  care  facilities 
that  receive  Federal  funds,  which  will 
establish  an  industry  wide  effect  on 
beneficiaries  who  are  receiving  services 


within  these  Federal  facilities.  The 
regulation  creates  consistent  criteria  for 
staff  training,  and  defining  and 
reporting  on  restraint  or  seclusion. 

The  anticipated  cost  is  based  on 
regulations  that  will  affect  more  than 
31,800  Medicare  and  Medicaid  funded 
facilities.  However,  at  this  time,  the 
extent  of  potential  facilities  affected  is 
imattainable  imtil  comments  are 
received  from  other  HHS  agencies.  It 
is  estimated  that  the  cost  will  be 
roughly  $500  million/yr  for  Federal 
Medicaid,  and  $2.5  -  3  billion  for  all 
payors.  However,  the  NPRM  will 
request  comments  on  actual  staff 
training  and  reporting  costs,  it  is 
assumed  this  cost  will  decrease  since 
the  majority  of  facilities  currently  have 
training  and  reporting  requirements. 

Risks: 

The  risks  in  implementing  this 
regulation  are:  1)  increase  in  cost  for 
facilities  in  staff  training  (However, 
facilities  that  currently  utilize  restraint 
or  seclusion  as  a  form  of  intervention, 
have  some  general  staff  training 
requirements.  The  CHA  will  onJy 
expand  the  content  of  this  training.): 
2)  increased  possibility  of  facilities 
having  their  Federal  funding  status 
placed  in  jeopardy  due  to  non- 
compliance with  regulations  (Industry 
may  raise  concern  that  the  CHA's 
enforcement  aspect  is  too  harsh.  For 
nursing  homes,  argument  may  occur 
that  the  CHA's  enforcement  goes 
against  the  intent  of  Congress  and  its 
OBRA  '87  language  to  devise  other 
alternative  sanctions  besides 
termination  frtim  the  Medicare  or 
Medicaid  programs.);  and  3)  concern 
from  facilities  that  currently  do  not 
have  any  regulations  governing  the  use 
of  restraints  or  seclusion  (e.g.,  nursing 
homes,  hospice  inpatient  facilities,  and 
critical  access  hospitals.  However, 
nursing  homes  have  requirements  in 
their  survey  guidance  materials.) 

And  the  risks  in  not  implementing  the 
regulation  are:  1)  increase  in  cost  for 
facilities  in  staff  training  (However, 
facilities  that  currently  utilize  restraint 
or  seclusion  as  a  form  of  intervention, 
have  some  general  staff  training 
requirements.  The  CHA  will  orJy 
expand  the  content  of  this  training.); 
2)  increased  possibility  of  facilities 
having  their  Federal  funding  statiis 
placed  in  jeopardy  due  to  non- 
compliance with  regulations  (Industry 
may  raise  concern  that  the  CHA's 
enforcement  aspect  is  too  harsh.  For 
nursing  homes,  argument  may  occur 
that  the  CHA's  enforcement  goes 
against  the  intent  of  Congress  and  its 
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OBRA  '87  language  to  devise  other 
alternative  sanctions  besides 
termination  from  the  Medicare  or 
Medicaid  programs.);  and  3)  concern 
from  facilities  that  currently  do  not 
have  any  regulations  governing  the  use 
of  restraints  or  seclusion  (e.g.,  nursing 
homes,  hospice  inpatient  facilities,  and 
critical  access  hospitals.  However, 
nursing  homes  have  requirements  in 
their  survey  guidance  materials.) 


FR  CM* 


NPRM 


03«Xy03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

Frank  SokoUk 

Center  for  Medicaid  and  State  Operations 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

S2-13-23 

7500  Security  Boulevard 

Baltimore,  MD  21244-1850 

Phone:  410  786-7089 

RIN:  0938-AL26 

HHS— CMS 

50.  PROSPECTIVE  PAYMENT  SYSTEM 
FOR  PSYCHIATRIC  HOSPITALS  (CMS- 
121 3-P) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 


il  Auttwrity: 
PL  106-113.  sec  124 
CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 

NPRM,  Statutory,  October  1,  2002,  per 
section  124  of  Public  Law  106-113. 

Abstract 

This  proposed  rule  would  set  forth  a 
prospective  payment  system  (PPS)  for 
psychiatric  hospitals. 


Statement  of  Need: 

This  proposed  rule  will  set  forth  a  PPS 
for  psychiatric  hospitals  and  distinct 
part  units.  It  would  replace  the  current 
TEFRA  payment  mechanism  that  is 
outdated  and  problematic  for 
psychiatric  facilities. 

Summary  of  Legal  Basis: 

Section  124  of  BBRA  mandated 
implementation  of  an  inpatient 
psychiatric  facility  (IPF)  PPS. 

Alternatives: 

An  IPF  PPS  is  required  by  statute. 

Anticipated  Coet  and  Benefits: 

The  statute  requires  us  to  implement 
this  PPS  in  a  budget  neutral  fashion, 
however  there  will  be  CMS 
administrative  costs  associated  with  its 
implementation. 

Risks: 

Redistributional  effects  inherent  in  a 
new  payment  system  may  adversely 
affects  certain  classes  of  facilities. 

Timetable: 


Action 


FR  Cite 


NPRM 


02/00^X3 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

State,  Local,  Federal 

Federalism: 

Undetermined 

Agency  Contact: 

Lana  Price 

Director,  Division  of  End-Stage  Renal 

Disease.  Bureau  of  Policy  Development 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

C5-05-27 

7500  Security  Boulevard 

Baltimore,  MD  21244-1850 

Phone:  410  786-4533 

RIN:  0938-AL50 

HHS— CMS 

51.  REVISIONS  TO  THE  MEDICARE 
APPEALS  PROCESS  (CMS-4004-P) 

Priority: 

Other  Significant 
Legal  Autttority: 
Sec  521  of  BIPA 
CFR  Citation: 

42  CFR  426 


Legal  Deadline: 

l^RM,  Statutory.  October  1.  2002, 
Statutory  effective  date  10/01/2002. 

Abstract: 

This  proposed  rule  will  also 
incorporate  recommendations  from  an 
SSA/HHS  workgroup  to  improve  the 
Administrative  Law  Judge  (ALJ)  hearing 
process.  ALJs  within  the  SSA  who 
conduct  hearings  for  Medicare  fee-for- 
service  and  managed  care  cases  are 
currently  governed  by  the  SSA 
disability  regulations.  These  regulations 
apply  to  disability  cases  and  not  to 
Medicare.  In  an  effort  to  improve  the 
integrity  of  the  appeals  process,  CMS 
has  recognized  the  need  to  develop 
regulations  that  are  specific  to  the 
adjudication  of  Medicare  cases. 

Statement  of  Need: 

Section  521  of  the  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA)  requires  the  Secretary  to 
promulgate  regiUations  implementing 
new  claims  appeal  procedures  that  are 
scheduled  to  take  effect  by  October  1 , 
2002.  Although  we  are  unable  to  meet 
this  deadline,  we  anticipate  publishing 
a  proposed  rule  in  October,  2002. 
Subsequently,  a  final  rule  will  be 
needed  to  implement  the  changes 
required  by  the  statute. 

Summary  of  l-egai  Basis: 

Section  521  of  BIPA  amended  section 
1869  of  the  Social  Security  Act  to 
require  significant  revisions  to 
Medicare  claims  appeal  procedures. 
Section  1869(a)(1)  specifically  directs 
the  Secretary  to  promulgate  regulations 
implementing  the  required  changes. 

Altematives: 

Promulgation  of  this  regulation  is 
required  by  statute,  therefore  there  is 
no  alternative. 

Anticipated  Cost  and  Benefits: 

We  anticipate  that  the  new  appeals 
process  created  by  this  regulation  will 
decrease  the  number  of  appeals 
requested,  reduce  the  lei^;th  of  time 
required  to  adjudicate  an  appeal, 
improve  the  integrity  of  the  appeals 
process,  and  improve  the  accuracy  and 
consistency  of  appeals  decisions.  These 
changes  will  benefit  Medicare 
providers,  suppliers,  and  beneficiaries. 
The  new  appeal  procedures  should  not 
impose  any  additional  costs  on  these 
groups  but  fully  implementing  the 
changes  required  by  the  statue  is 
anticipated  to  generate  administrative 
costs  for  HHS  exceeding  $100  million. 
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Risks: 

Failure  to  implement  this  regulation  by 
the  statutory  effective  date  will  expose 
CMS  to  potential  lawsuits. 

Timetable: 


Action 


FR  Cite 


l>roposed  Rule  11/00/02 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Michael  Edmondson 

Health  Insurance  Specialist 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-6478 

RIN:  0g38-AL67 

HHS— CMS 

52.  PROSPECTIVE  PAYMENT  SYSTEM 
AND  CONSOUDATED  BIUJNG  FOR 
SKILLED  NURSING  FAaLITlES- 
UPDATE  FOR  FY  2004  (CMS-1469-P) 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Legal  Authority: 

Sec  1888(e)  of  the  Social  Security  Act 

CFR  Citation: 

42  CFR  413.330  to  413.350 

Legal  Deadline: 

NPRM,  Statutory.  April  1,  2003. 

Final.  Statutory.  July  31.  2003,  final 
rule  to  be  published  before  August  1. 
2003. 

Abstract: 

This  annual  proposed  rule  updates  the 
payment  rates  used  under  the  SNF  PPS 
beginning  October  1,  2003. 

Statement  of  Need: 

The  Medicare  SNF  PPS  was  established 
by  section  4432  of  the  Balanced  Budget 
Act  of  1997  (BBA).  The  PPS  applies 
to  all  costs  (routine,  ancillary,  and 
capital)  of  covered  SNF  services 
furnished  to  beneficiaries  under  part  A 
of  the  Medicare  program,  effective  for 
cost  reporting  periods  beginning  on  or 


after  July  1.  1998.  .Annual  updates  to 
the  PPS  rates  are  required  by  section 
1888(e)  of  the  Social  Security  Act  (the 
Act),  as  amended  by  the  Medicare. 
Medicaid,  and  SCHIP  Balanced  Budged 
Refinement  Act  of  1999  (BBRA).  and 
the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA).  relating  to 
Medicare  payments  and  consolidated 
billing  for  SNFs. 

Summary  of  Legal  Basis: 

Section  1888(e)(4)(H)  requires  that 
annual  updates  to  the  SNF  PPS  rates 
be  published  in  the  Federal  Register 
before  August  1  of  each  year,  to  be 
effective  on  the  first  day  of  the  fiscal 
year. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefite: 

Section  1888(e)  of  the  Act  established 
the  SNF  PPS  for  the  payment  of 
Medicare  SNF  services  for  cost 
reporting  periods  beginning  on  or  after 
July  1.  1998.  This  section  also  specifies 
that  the  base  year  cost  date  to  be  used 
in  computing  the  Resource  Utilization 
Group  ni  (RUG-HI)  payment  rates  must 
be  from  FY  1995.  The  Act  also  requires 
that  a  number  of  elements  be 
incorporated  into  the  SNF  PPS.  such 
as  case-mix  classification  methodology, 
the  Minimum  Data  Set  (MDS) 
assessment  schedule,  a  market  basket 
index,  a  wage  index,  and  the  urban  and 
rural  distinction  used  in  the 
development  or  adjustment  of  the 
Federal  rates.  Payment  for  SNF  care 
prospectively  has  a  direct,  positive 
impact  on  the  Medicare  program  by 
controlling  the  increase  in  costs  for 
services  provided  by  SNFs.  Operating 
under  a  PPS  also  has  a  beneficial 
impact  on  the  efficient  management 
and  plaiming  capability  of  individual 
SNFs. 

Risks: 

Failure  to  update  the  SNF  PPS  by 
October  1.  2002  would  place  us  in 
violation  of  the  Act.  Moreover,  ^lure 
to  meet  the  publication  deadline 
imposed  by  the  Act  would  also 
constitute  a  violation. 

Ttanetabte: 


Action 


FR  Cits 


Proposed  Rule  04AXV03 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Smair  Entities  Affected: 

Businesses 


Government  Levels  Affected: 

None 

Agertcy  Contact: 

WilUam  Ullman 

Department  of  Health  and  Himian 

Services 

Centers  for  Medicare  &  Medicaid  Services 

C4-13-15 

7500  Security  Boulevard 

Baltunore,  MD  21244-1850 

Phone:  401  786-5667 

RIN:  0938-AL90 

HHS-CMS 

53.  CHANGES  TO  THE  HOSPITAL 
OUTPATIENT  PROSPECTIVE 
PAYMENT  SYSTEM  AND  CALENDAR 
YEAR  2004  PAYMENT  RATES  (CMS- 
1471 -P) 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  vmdetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  AuttKxity: 

42  USC  1395L;  BBA'97:  BBRA'99; 
BIPAOO 

CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 

None 

Abstract: 

This  rule  would  revise  the  Medicare 
hospital  outpatient  department 
prospective  payment  system  for  the 
January  1,  2004  update. 

Statement  Of  Need: 

Annual  updates  to  the  hospital 
outpatient  prospective  payment  systems 
rates  are  required  by  section  1833  of 
the  Social  Security  Act  (the  Act),  as 
amended  by  the  Medicare,  Medicaid, 
and  SCHIP  Balanced  Budget 
Refinement  Act  of  1999  (BBRA).  and 
the  Medicare.  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA).  relating  to 
Medicare  payments  for  hospital 
outpatient  department  patient 
prospective  payment  systems. 

Summary  of  Legal  Basis: 

Section  1833(t)  of  the  Act  sets  forth  a 
system  of  payment  for  hospital 
outpatient  department  services 
furnished  to  Medicare  beneficiaries 
based  on  prospectively  set  rates. 
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AKemativss: 

None. 

Anticipated  Cost  and  Banaflts: 

Undetermined. 

Risks: 

Failure  to  update  the  hospital 
outpatient  department  prospective 
payment  systems  would  place  us  in 
violation  of  the  Act.  Moreover,  failure 
to  meet  the  publication  deadline 
imposed  by  the  Act  would  also 
constitute  a  violation. 

Tlnwtabto: 


FR  Cite 


NPRIM 


06AXV03 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Cindy  Read 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

7500  Security  Boulevard 

Baltimore.  MD  21244 

Phone:  410  786-0378 

RIN:  0938-AL91 

HHS— CMS 

54.  REVISIONS  TO  PAYMENT 
POUaES  UNDER  THE  PHYSiaAN 
FEE  SCHEDULE  FOR  CALENDAR 
YEAR  2004  (CMS-1476-P) 

Priority: 

Other  Significant.  Major  imder  5  USC 
801. 

Legal  Authority: 

42  USC  1395W-4 
CFR  Citation: 

42  CFR  410;  42  CFR  414 

Legal  Deadline: 

None 

Abstract 

Revisions  to  payment  policies  under 
the  physician  fee  schedule  for  calendar 
year  2004. 

Statement  Of  Need: 

Since  January  1.  1992.  Medicare  has 
paid  for  physicians'  services  under 


section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians' 
Services."  This  section  provides  for 
three  major  elements:  1)  a  fee  schedule 
for  the  payment  of  physicians"  services; 
2)  a  sustainable  growth  rate  for  the 
rates  of  increase  in  Medicare 
expenditures  for  physicians'  services; 
and  3)  limits  on  the  amounts  that 
nonparticipating  physicians  can  charge 
beneficiaries.  The  Act  requires  that 
payments  under  the  fee  schedule  be 
based  on  national  uniform  relative 
value  units  (RVUs)  based  on  the 
resources  used  in  furnishing  a  service. 
Section  1848(c)  of  the  Act  requires  that 
national  RVUs  be  established  for 
physician  work,  practice  expense,  and 
malpractice  expense. 

Summary  of  Legal  Basis: 

Section  6102  of  the  Chnnibus 
Reconciliation  Act  of  1989  (Pub.  L.  101- 
239)  amended  the  Act  by  adding 
section  1848.  "Payment  for  Physicians' 
Services,"  which  requires  Medicare  to 
pay  for  physicians'  services  under  a  fee 
schedule.  Section  4644  of  the  Balanced 
Budget  Act  of  1997  (Pub.  L.  105-33) 
amended  section  1848(b)(1)  of  the  Act 
by  requiring  that  we  publish  fee 
schedules  that  establish  payment 
amount  of  all  physicians'  services 
before  November  1  of  the  preceding 
year,  each  year. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

The  statute  requires  that  aimual 
adjustments  to  physician  fee  schedule 
RVUs  not  cause  annual  payments  to 
differ  by  more  than  $20  million  from 
what  they  would  have  been  had  the 
adjustments  not  been  made.  If  this 
threshold  is  exceeded,  we  would  make 
adjustments  to  the  conversion  factor 
(the  dollar  amount  that  converts 
relative  values  into  a  payment  amount 
for  a  physician's  service)  to  preserve 
budget  neutrality.  Because  changes  to 
RVUs  must  be  budget  neutral,  if  we 
increase  a  service's  RVUs,  we  must 
reduce  the  overall  multiplier  (or  the 
actual  RVUs)  that  converts  the  RVUs 
to  a  dollar  amount. 

Risks: 

Failure  to  establish  payment  amounts 
for  physicians'  services  would  place  us 
in  violation  of  section  1848  of  the  Act. 

Thnelable: 


Action 


FR  Cite 


NPRM 


05/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Latesha  Walker 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-1101 

RIN:  0938-AL96 

HHS— CMS 

55.  •  REVISIONS  TO  AVERAGE 
WHOLESALE  PRICE  METHODOLOGY 
(CMS-1229-P) 

Priority: 

Economically  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Auttwrity: 

1842(o) 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Atwtract: 

This  rule  would  propose  revisions  to 
the  source  and  methodology  for 
determining  the  average  wholesale 
price  (AWP)  of  drugs  covered  by 
Medicare  incident  to  a  physician's 
service. 

Statement  of  Need: 

Studies  by  the  Department  of  Justice. 
GAO.  DIG.  and  others  indicate  that  the 
current  method  of  calculating  AWP 
results  in  payments  that  are 
significantly  higher  than  the  providers' 
acquisition  costs  for  Medicare-covered 
drugs.  These  revisions  are  intended  to 
pay  more  appropriately  for  Medicare- 
covered  drugs.  A  revision  of  AWP  was 
included  in  the  President's  FY  2003 
budget. 

Summary  of  Legal  Basis: 

1842(o)  requires  that  Medicare  pay  95 
percent  of  the  average  wholesale  price 
for  drugs  not  otherwise  paid  on  a  cost 
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or  prospective  payment  basis.  The 
definition  of  AWP  is  left  to  the 
Secretary  to  interpret. 

Altemathfes: 

None. 

Anticipated  Cost  and  Benefits: 

We  anticipate  significant  savings  for  the 
program  and  beneficiaries  from  using 
a  revised  definition  of  AWP. 

Risks: 

Without  this  regulation.  Medicare  will 
continue  to  make  payments  that  are 
significantly  higher  than  market  prices 
and  providers*  acquisition  costs  for 
Medicare-covered  drugs. 

Timetable: 


Action 


Date 


FR  Cite 


Proposed  Rule  05/00/03 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undeteifnined 

Agency  Contact: 

Robert  Niemaim 

Department  of  Health  and  Hiunan 

Services 

Centers  for  Medicare  &  Medicaid  Services 

7500  Security  Boulevard 

Baltimore.  MD  21244 

Phone:  410  786-4569 

RIN:  0938-AM12 

HHS— CMS 

56.  •  ELECTRONIC  MEDICARE 
CLAIMS  SUBMISSION  (CMS4)008-P) 

Priority: 

Other  Significant 

Legal  Authority: 

PL  107-105 

CFR  Cltatkm: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract: 

This  proposed  rule  implements  the 
requirements  for  electronic  submission 
of  Medicare  claims,  submitted  on  or 


after  October  16,  2003.  In  addition,  this 
rule  also  implements  the  conditions 
upon  which  a  waiver  could  be  granted 
for  these  requirements. 

Statement  Of  Need: 

Needed  to  state  how  we  will  implement 
the  Administrative  Simplification 
Compliance  Act  (ASCA),  Public  Law 
107-105.  It  requires  the  electronic 
submission  of  Medicare  claims, 
although  the  Secretary  has  the  authority 
to  grant  waivers.  This  lequirements 
applies  to  claims  on  or  after  October 
16,  2003. 

Summary  of  Legal  Basis: 

Public  Law  107-105 

Alternatives: 

If  we  do  nothing,  it  demonstrates  the 
Department's  lack  of  commitment  to 
HIPAA  and  its  enforcement. 

Anticipated  Cost  and  Benefits: 

Will  have  an  impact  on  the  Medicare 
contractors  budget  but  the  magnitude 
is  imknown  at  this  time.  A  presiuned 
benefit  is  that  providers  will  choose  to 
switch  to  electronic  claims 
submissions. 

Risks: 

Providers  may  choose  not  to  participate 
in  Medicare. 

Timetable: 


HHS— CMS 


Action 


FR  Cite 


Proposed  Rule 


03/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

None 

Agency  Contact: 

Elizabeth  Holland 

Center  for  Health  Plans  and  Providers 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-1309 

RIN:  093&-AM22 


HNAL  RULE  STAGE 


57.  REVISION  OF 
MEDICARE/MEDICAID  HOSPITAL 
CONDITIONS  OF  PARTiaPATION 
(CMS-3745-F) 

Priority: 

Other  Si^ficant 

Legal  Authority: 

42  USC  1395XJ  42  USC  1302;  42  USC 
1395(cc);  42  USC  1395hh;  42  USC 
13206-8 

CFRCitatkNi: 

42  CFR  416;  42  CFR  482;  42  CFR  485; 
42  CFR  489 

Legal  Deadline: 

None 

Abstract 

This  final  rule  will  revise  the 
requirements  that  hospitals  must  meet 
to  participate  in  the  Medicare  and 
Medicaid  programs.  The  revised 
requirements  focus  on  patient  care,  and 
how  the  outcomes  of  that  care  reflect 
a  cross-functional  view  of  how  patients 
experience  care  and  treatment  in  the 
hospital  setting. 

Statement  of  Need: 

The  purpose  of  the  hospital  conditions 
of  participation  is  to  protect  patient 
health  and  safety  and  help  assiue  that 
quality  care  is  furnished  to  all  hospital 
patients.  Hospitals  must  meet  the 
conditions  of  participation  in  order  to 
participate  in  Medicare  or  Medicaid. 
Revised  conditions  are  necessary  to 
ensure  that  our  regulations  focus 
primarily  on  the  actual  quality  of  care 
furnished  to  patients,  and  the  outcomes 
of  that  care,  rather  than  on  procedural 
compliance.  These  changes  are 
intended  to  give  hospitals  the  flexibility 
needed  to  achieve  high-quality 
outcomes  in  the  most  cost-effective 
manner. 

In  addition,  the  regulations  are 
intended  to  promote  a  cross-functional, 
interdisciplinary  approach  to  hospital 
performance,  instead  of  an  approach 
geared  towards  evaluating  each 
department  of  a  hospital  as  a  stand- 
alone entity.  This  approach  is  in  line 
with  ciurent  best  practices  in  hospitals, 
in  which  patients  routinely  encoimter 
many  caregivers  and  services  that  often 
cut  across  department  lines. 
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Summary  of  Legal  Basis: 

Section  1861(e)  of  the  Social  Security 
Act  (the  Act)  provides  that  a  hospital 
participating  in  the  Medicare  program 
must  meet  certain  specified 
requirements.  In  addition,  section 
1861(e)(9)  of  the  Act  specifies  that  a 
hospital  also  must  meet  such 
requirements  that  the  Secretary  finds 
are  necessary  in  the  interest  of  the 
health  and  safety  of  the  hospital's 
patients.  Under  this  authority,  the 
Secretary  has  established  in  regulations 
the  requirements  that  a  hospital  must 
meet  to  participate  in  Medicare.  These 
requirements  are  set  forth  in  regulations 
at  42  CFR  part  482.  "Conditions  of 
Participation  for  Hospitals."  Section 
1905(a)  of  the  Act  provides  that 
Medicaid  payments  may  be  applied  to 
hospital  services.  Under  regulations  at 
42  CFR  440.10(a){3)(iii).  hospitals 
generally  are  required  to  meet  the 
Medicare  conditions  of  participation  in 
order  to  participate  in  Medicaid. 

Altemativas: 

CMS  considered  the  possibility  of 
revising  individual  sections  of  the 
ciurent  hospital  regulations.  However, 
we  determined  that  the  best  means  of 
achieving  the  systematic  changes 
needed  in  the  regulations  was  to  revise 
the  hospital  conditions  in  their  entirety. 
The  specific  areas  that  are  likely  to 
form  the  core  of  the  revised 
requirements  include  patient  rights, 
patient  assessment,  patient  care,  quality 
assessment  and  improvement,  and 
information  management. 

Anticipatad  Cost  and  Baneftts: 

There  would  not  be  significant  costs 
associated  with  this  final  rule.  The 
benefits  that  would  be  derived  fit)m  the 
rule  are  discussed  in  the  Statement  of 
Need  section,  above. 

Risks: 

By  revising  these  regulations  to  focus 
on  the  qu^ity  of  the  actual  care  given 
to  an  individual  and  the  effectiveness 
of  that  care  for  the  individual  patient, 
we  hope  to  reduce  risks  to 
beneficiaries'  health  and  safety.  Revised 
procedures  can  better  focus  on  ensuring 
that  the  care  being  given  to  a  patient 
is  the  care  that  is  actually  necessary 
and  effective  for  that  patient.  No 
quantitative  estimates  of  risk  reductions 
are  available  yet. 

Timetable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/19/97    62  FR  66726 
03/20/98 

09/00/03 


Regulatory  Flexil>ility  Analysis 
Re<|uired: 

Yes 

Small  Entities  Affected: 

Businesses,  Organizations 

Government  Levels  Affected: 

None 

Federalism: 

Undetermined 

Agency  Contact: 

Stephanie  Dyson 

Health  Insurance  Specialist 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

S3-02-01 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-9226 

RIN:  0938-AG79 

HHS— CMS 

58.  HEALTH  INSURANCE  REFORM: 
STANDARD  UNIQUE  HEALTH  CARE 
PROVIDER  IDENTIRER  (CMS-0045-F) 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Legal  AuttKKity: 

42  USC  1320D-2(b)(l) 
CFR  Citation: 
42  CFR  160;  42  CFR  162 
Legal  Deadline: 

Final.  Statutory,  February  21,  1998. 

Abstract: 

This  final  rule  establishes  a  standard 
unique  ID  for  all  health  care  providers 
under  the  Health  Insurance  Protability 
and  Accountability  Act  (HIPAA)  of 
1966  (Pub.  L.  104-191).  The  rule  ^ 
implements  administrative 
simplification  initiatives  that  have  a 
national  scope  beyond  Medicare  and 
Medicaid. 

Statement  of  Need: 

HIPAA  creates  a  new  part  C,  entitled 
"Administrative  Simplification,"  to  title 
XI  of  the  Social  Security  Act.  One  of 
the  standards  for  health  identifiers  that 
is  mandated  by  part  C  is  a  standard 
unique  health  care  provider  identifier, 
to  be  used  in  the  health  care  system. 
This  regulation  aimounces  the  adoption 
of  the  National  Provider  Identifier  (NPI) 
as  the  standard  unique  health  care 
provider  identifier.  It  also  provides 


information  on  how  health  care 
providers  will  be  assigned  NPIs  and 
defines  the  requirements  of  health 
plans,  health  care  providers,  and  health 
care  clearinghouses  with  respect  to 
obtaining  and  using  this  standard. 
Implementation  of  the  NPI  and  the 
other  Administrative  Simplification 
standards  will  increase  the  efficiency  of 
the  processing  of  standard  transactions 
within  the  health  care  system. 

Summary  of  Legal  Basis: 

Currently,  health  plans  assign 
identification  numbers  to  their  member 
health  care  providers.  Different  health 
plans  assign  different  numbers  to  the 
same  health  care  providers.  The 
identifiers  are  frequently  not  standard 
within  a  health  plan  or  across  health 
plans.  This  results  in  health  care 
providers  having  different  identification 
numbers  for  different  health  programs, 
often  having  multiple  billing  numbers 
issued  within  a  single  health  program. 
Hiis  complicates  the  health  care 
providers'  claims  submissions  and 
other  transactions  and  increases  the 
costs  incurred  by  health  care  providers 
in  conducting  those  transactions. 

The  Administrative  Simplification 
provisions  of  HIPAA  were  designed  to 
improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  encouraging  the  development  of  a 
health  information  system  through  the 
establishment  of  the  standard  unique 
health  care  provider  identifier  and 
other  standards  and  requirements  to 
facilitate  the  electronic  transmission  of 
certain  health  information. 

Alternatives: 

This  regulation  annoimces  the  NPI  as 
the  standard  unique  health  care 
provider  identifier.  The  NPI  is  a  10- 
position  all  numeric  identifier,  with  a 
check-digit  in  the  tenth  position.  There 
is  no  intelligence  in  the  number.  This 
design  and  our  assignment  strategy  will 
allow  more  than  200  million  NPIs  to 
be  issued.  The  NPI  meets  the  principles 
established  by  the  Department  of 
Health  and  Human  Services  (HHS)  for 
designation  as  a  national  standard.  This 
final  regulation  defines  "health  care 
provider"  in  terms  of  the  entities  that 
will  receive  NPIs. 

Health  care  providers  will  be 
enumerated  by  a  federally  directed 
registry  (the  eniuneration  contractor). 
The  enumeration  contractor  will  use 
the  National  Provider  System  (NPS)  to 
uniquely  identify  a  health  care  provider 
and  issue  it  an  NPI.  The  NPS  will  be 
developed  by  CMS.  Health  care 
providers  must  supply  updates  to  their 
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NPS  data  to  the  enumeration  contractor 
within  30  days  of  the  effective  dates 
of  the  changes. 

The  NPS  will  establish  the  National 
Provider  File  (NPF),  which  will  contain 
information  collected  bom  health  care 
providers  in  order  to  assign  them  NPIs. 
The  NPS  will  assign  a  single,  unique 
NPI  to  a  health  care  provider.  Upon  the 
dissolution  of  an  organization  health 
care  provider  or  the  death  of  a 
individual  health  care  provider,  the 
NPS  will  deactivate  the  NPI  that  had 
been  issued  to  that  health  care  provider 
and  will  not  assign  a  deactivated  NPI 
to  any  other  health  care  provider. 

Anticipated  Cost  and  Benefits: 

Our  analysis  of  the  costs  and  savings 
of  the  HIPAA  Administrative 
Simplffication  standards  is  an  aggregate 
impact  of  all  the  standards.  Assessing 
the  impact  of  each  standard 
independently  would  inflate  the  costs 
and  would  yield  inaccurate  results. 
While  each  individual  standard  is 
beneficial,  the  standards  as  a  whole 
have  a  synergistic  effect  on  savings.  A 
difficulty  in  this  analysis  was  the  fact 
that  we  have  no  historical  experience 
in  assessing  the  costs  and  benefits  of 
such  a  sweeping  change.  The  costs  of 
implementing  the  standards  specified 
in  HIPAA  are  primarily  one-time  or 
short-term  costs  related  to  conversion. 
These  costs  will  be  incurred  during  the 
first  three  years  of  implementation. 
Benefits  will  accrue  almost 
immediately,  but  will  not  exceed  costs 
for  health  care  providers  until  after  the 
third  year  of  implementation.  After  the 
third  year,  the  benefits  will  continue 
to  accrue  into  the  fourth  year  and 
beyond.  The  impact  analysis  for  the 
costs  and  benefits  associated  with  all 
the  Administrative  Simplification 
standards  indicates  that  the  combined 
net  savings  for  health  plans  and  health 
care  providers  would  amount  to  $1.5 
billion  dollars  after  five  years. 

Risks: 

This  rule  will  formally  establish  the 
standard  for  the  imique  health  care 
provider  identifier  and  will 
commimicate  the  requirements  for 
health  plans,  health  care  providers,  and 
health  care  clearinghouses  in 
implementing  this  standard. 

Failure  to  publish  this  rule  would 
jeopardize  the  benefits  of 
administrative  simplification.  Payers 
would  continue  to  maintain  their  own 
system  of  enumerating  providers,  and 
providers  would  need  to  maintain 
systems  to  store  the  different 


identifiers.  Additional  costs  would  thus 
be  incurred. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/07/98   63  FR  25320 
07/06/98 


02/00A)3 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal,  State,  Local,  Tribal 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Additional  Information: 

None 

Agency  Contact: 

Patricia  Peyton 

Office  of  Information  Services  ^ 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

N3-20-05 

7500  Security  Boulevard 

Baltimore,  MD  21224-1850 

Phone:  410  786-1812 

RIN:  0938-AH99 

HHS— CMS 

59.  SECURITY  STANDARDS  (CMS- 
0049-F) 

Priortty: 

Other  Significant.  Major  imder  5  USC 
801. 

Legal  Authority: 

PL  104-191;  42  USC  1320d-2(d) 

CFR  Citation: 

45  CFR  162 


Final,  Statutory,  February  21,  1998. 

Abstract: 

This  final  rule  is  being  jointly 
developed  by  CMS  and  the  Department 
of  Commerce.  This  final  rule  adopts 
standards  for  the  security  of  certain 
electronic,  individually  identifiable 
health  information  of  health  plans, 
health  care  clearinghouses,  and  certain 
health  care  providers.  It  implements 
administrative  simplification  initiatives 
that  have  a  nationd  scope  beyond  the 
Medicare  and  Medicaid  programs. 


Statement  of  Need: 

The  Administrative  Simplification 
provisions  of  the  Health  Insurance 
Portability  and  Accoimtability  Act 
(HIPAA)  of  1966  required  the 
Department  to  adopt  standards  for 
security. 

Currently,  no  standard  measures  exist 
in  the  health  care  industry  that  address 
all  aspects  of  the  security  of  electronic 
health  information  while  it  is  being 
stored  or  transmitted  between  entities. 

The  use  of  the  security  standards  will 
improve  the  Medicare  and  Medicaid 
programs,  and  other  Federal  health 
programs  and  private  health  programs, 
and  the  effectiveness  and  efficiency  of 
the  health  care  industry  in  general  by 
establishing  a  level  of  protection  for 
certain  electronic  health  information. 

Summary  of  Legal  Basis: 

This  final  rule  implements  some  of  the 
requirements  of  the  Administrative 
Simplification  subtitle  of  HIPAA. 

Altematives: 

Existing  security  standards  do  not 
encompass  all  the  requirements  set 
forth  in  the  law. 

Anticipated  Cost  and  Benefits: 

Although  we  cannot  determine  the 
specific  economic  impact  of  the 
standards  in  this  final  rule  (and 
individually  each  standard  may  not 
have  a  significant  impact),  we  are 
unable  to  estimate  the  cost  of 
implementing  the  security  standards  as 
implementation  needs  will  vary 
dependent  upon  each  entity's  risk 
assessment  and  upon  what  is  already 
in  place.  In  addition,  it  is  important 
to  recognize  that  security  is  not  a  one- 
time project,  but  rather  an  on-going, 
dynamic  process.  However,  the  overall 
impact  analysis  makes  clear  that, 
collectively,  all  the  HIPAA  standards 
will  have  a  significant  impact  of  over 
$100  million  on  the  economy.  We 
believe  that  the  overall  Administrative 
Simplification  costs  will  be  offaet  by 
future  savings. 

Implementation  of  the  security 
standards  will  provide  confidentiality, 
integrity  and  availability  protections  to 
certain  personaly  identifiable  health 
information.  The  synergistic  effiect  of 
the  employment  of  the  secimty 
standards  will  also  enhance  all  aspects 
of  HIPAA's  Administrative 
Simplification  requirements. 

RMa: 

The  security  of  electronic  protected 
health  information  is,  and  has  been  for 
some  time,  a  basic  business 
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requirement  that  health  care  entities 
ignore  at  their  peril.  Instances  of 
"hacking"  and  other  security  violations 
may  be  widely  publicized,  and  can 
seriously  damage  an  institution's 
community  standing.  Appropriate 
security  protections  are  crucial  for 
encouraging  the  growth  and  use  of 
electronic  data  interchange. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


08/12/98    63  FR  43242 
10/13/98 

12/00/02 


Regulatory  Flexit>llity  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

State,  Local,  Tribal.  Federal 

Federalism: 

Undetermined 

Agency  Contact 

Barbara  Clark 

Office  of  Information  Services 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

N2-14-10 

7500  Security  Boulevard 

Baltimore,  MD  21244-1850 

Phone:  410  786-3017 

RIN:  G938-AI57 

HHS— CMS 

60.  HOSPITAL  CONDITIONS  OF 
PARTICIPATION:  QUALITY 
ASSESSMENT  AND  PERFORMANCE 
IMPROVEMENTS  (QAPI)  (CMS-3050-F) 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  1302;  42  USC  1395hh 
CFR  Citation: 
42  CFR  482.21 

Legal  Deadline: 

None 

Abstract: 

This  final  rule  addresses  provisions 
relating  to  the  development  and 
implementation  of  a  QAPI  program  and 
its  components.  It  imposes  several 
requirements  that  are  designed  to 
increase  patient  safety  and  track  the 


methodologies  and/or  programs  or  both 
used  to  increase  patient  safety. 

Statement  of  Need: 

In  1999,  reports  of  deaths  and  serious 
injuries  to  patients  associated  with 
medical  errors  were  published  in  a 
report  issued  by  the  Institute  of 
Medicine  (lOM)  entitled,  "To  Err  is 
Human:  Building  a  Safer  Health 
System."  This  report  generated  much 
media,  public.  Congressional,  and 
Departmental  concern  for  patient  health 
and  safety,  estimating  that  up  to  98,000 
Americans  die  each  year  as  a  result  of 
preventable  medical  errors. 

The  Quality  Interagency  Coordination 
Task  Force  (QuiC).  evaluated  the 
recommendations  in  the  lOM  report 
and  to  respond  with  a  strategy  to 
identify  patient  safety  issues  and 
stimulate  the  reduction  of  medical 
errors  by  50  percent  over  the  next  5 
years,  as  recommended  by  the  lOM. 
This  regulation  will  serve  to 
accomplish  this  goal. 

Summary  of  Legal  Basis: 

Hospitals  must  meet  certain  conditions 
in  order  to  participate  in  the  Medicare 
program  that  are  intended  to  protect 
patient  health  and  safety  and  ensure 
that  high-quality  care  is  provided. 
Hospitals  receiving  payment  under 
Medicaid  must  meet  the  CoPs  in 
Medicare.  42  U.S.C.  1302  and  42  U.S.C. 
1 395hh  authorizes  promulgation  of 
regulations  in  the  interest  of  the  health 
and  safety  of  individuals  who  are 
furnished  services  in  the  institution. 

Alternatives: 

We  considered  adding  requirements 
that  were  more  prescriptive  in  nature. 
However,  in  response  to  public 
comments,  and  in  recognition  that  this 
requirement  will  apply  to  hospitals  of 
varying  size,  operating  in  wide  ranges 
of  localities,  serving  diverse 
populations,  we  opted  not  to  utilize 
this  approach.  Development  of  more 
detailed  strategies  and  policies  to 
comply  with  the  requirement  will  be 
left  to  the  discretion  of  each  hospital. 

Anticipated  Cost  artd  Benefits: 

Hospitals  are  currently  required  to  have 
a  quality  assurance  program  and  we 
believe  that  the  costs  associated  with 
the  QAPI  program  are  similar  to  the 
costs  associated  with  their  existing 
quality  assurance  program.  Therefore, 
we  do  not  anticipate  the 
implementation  of  the  final  rule  to 
result  in  any  significant  increase  in 
costs  to  hospitals  or  the  Medicare  and 
Medicaid  programs.  The  information 
requirements  contained  within  the 


regulations  are  comparable  to  those  of 
JCAHO  and  are  necessary  safeguards 
against  patient  safety. 

Given  the  variability  of  QAPI  programs, 
it  would  be  difficult  to  define  the 
extent  to  which  this  would  sififect 
individual  hospitals.  CMS  has  allowed 
maximiun  flexibility  in  meeting  these 
requirements,  and  Medicare  hospitals 
have  existing  requirements  for  QA 
programs.  We  do,  however,  recognize 
that  hospitals  will  have  an  increased 
minimal  burden  associated  with  the 
writing  of  internal  policies  and 
procedures  that  encompass  all  aspects 
of  this  requirement.  Also,  hospitals 
must  continue  to  track  incidents  and 
analyze  their  causes,  in  addition  to  the 
new  requirement  of  implementing 
preventive  actions  and  mechanisms  of 
learning.  Accredited  JCAHO  hospitals 
should  not  experience  increased  burden 
associated  with  the  requirement  for 
performance  projects;  however,  CMS' 
assessment  of  the  rule's  possible 
burden  implications  for  these  hospitals 
is  currently  under  review.  Also,  the 
1,485  non-accredited  hospitals  will 
now  be  required  to  perform 
improvement  projects  that  measvu«, 
analyze,  and  track  quality  indicators  or 
other  aspects  of  performance.  We  have 
minimized  the  biutlen  to  these  facilities 
by  allowing  projects  to  be 
representative  of  the  hospitals 
complexity  of  services  and  resources. 

Risks: 

This  final  rule  is  intended  to  encourage 
the  emphasis  of  patient  safety  in 
hospitals,  and  serves  as  the  first  step 
toward  providing  the  framework  for 
and  bringing  to  the  forefront  of  medical 
practice,  increased  patient  safety  and 
accoimtability.  The  knowledge  gained 
from  QAPI  and  patient  safety  programs 
will  lead  to  better  health  care  for 
Medicare's  more  than  39  million 
beneficiaries. 

Given  the  substantial  media,  public. 
Congressional,  and  Departmental 
concern  regarding  patients'  health  and 
safety,  we  believe  that  this  final  rule 
should  be  published  as  soon  as 
possible.  The  QAPI  CoP  provides  the 
framework  to  implement  the 
Administration's  initiatives,  thereby 
addressing  preventable  medical  errors 
and  patient  safety  in  hospitals. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


12/19/97    62  FR  66725 
02/17/98 

12AXV02 
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Regulatory  Flexibility  Analysis 
Raquifad: 

Yes 

Small  EntHies  Affected: 

Businesses 

Government  Levels  Affected: 

State 

Agency  Contact: 

Stephanie  Dyson 

Health  Insurance  Specialist 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

S3-02-01 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-9226 

RIN:  0938-AK40 

HHS— CMS 

61.  REVIEW  OF  NATIONAL 
COVERAGE  DETERMINATIONS  AND 
LOCAL  COVERAGE 
DETERMINATIOHS  (CMS-3063-F) 

Priority: 

Other  Significant 

Legal  Auttwrlty: 

Sec  522  of  the  BIPA  2000 

CFR  Citation: 

42  CFR  405 

Legal  Deadline: 

NPRM.  Statutory,  October  1,  2001,  The 
effective  date  for  regulation  changes  is 
10/01/01. 

Abstract 

This  final  rule  would  aimounce  a  new 
process  for  beneficiaries  to  appeal 
national  and  local  coverage 
determinations  (LCDs). 

Statement  of  Need: 

Implementation  of  an  LCD  and  national 
coverage  determination  (NCD)  appeals 
process  is  required  by  section  522  of 
the  Benefits  Improvement  and 
Protections  Act  (BIPA).  The  effective 
date  for  this  section  was  October  1 , 
2001,  so  expeditious  implementation  of 
the  regulation  is  crucial. 

Summary  of  Legal  Basis: 

An  appeal  process  for  LCDs  and  NCDs 
is  mandated  by  section  522  of  BIPA. 

Altemativs: 

Because  of  the  complefx  nature  of  the 
proposed  processes,  the  agency  opted 
to  implement  through  a  Notice  of 


Proposed  Rulemaking  (NPRM)  in  order 
to  grant  the  public  an  opportunity  to 
comment  on  these  complex  processes. 
Though  other  approaches  would  not 
have  granted  suai  an  opportvinity  to 
comment,  alternatives  could  have  also 
included  not  writing  a  regulation,  or 
implementing  via  another  mechanism, 
such  as  a  Federal  Register  Notice.  The 
agency  decided  that  the  processes  were 
too  complex  to  implement  via  anything 
other  than  an  NPRM. 

Antlelpatad  Cost  and  Benefits: 

The  Medicare  program  would  incur 
certain  administrative  costs  associated 
with  coverage  determination  reviews, 
the  cost  of  being  a  party  to  coverage 
determination  reviews,  and  the  cost  of 
reevaluating  policies.  A  potential 
benefit  for  beneficiaries  includes 
providing  another  avenue  for 
beneficiaries  to  challenge  NCDs  (this 
time  to  a  third  party),  and  a  new 
mechanism  to  challenge  LCDs,  as 
mandated  by  section  522  of  BIPA. 

Risks: 

Risks  include  receiving  so  many 
comments  &t>m  the  public,  or 
comments  that  are  sufficiently  complex, 
that  thorough  review  of  the  comments 
would  further  delay  implementation  of 
a  final  rule. 

Timetable: 


Action 


FR  Cite 


Proposed  Rule  08/22/02    67  FR  54534 

Comment  Period  End  10/21/02 
Final  Action  07/00/03 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entitles  Affected: 

No 

Government  Levels  Affected: 

Undetermined    . 
Federalism: 

Undetermined 

Agency  Contact: 

James  Bossenmeyer 

Health  Insurance  Specialist 

Department  of  Health  and  Human 

'Services 

Centers  for  Medicare  &  Medicaid  Sovices 

C5-16-26 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-9317 

Email:  jbosseimieyer@hcfa.gov 

RIN:  0938-AK60 


HHS— CMS 

62.  HEALTH  INSURANCE  REFORM: 
MODinCATIONS  TO  STANDARDS 
FOR  ELECTRONIC  TRANSACTIONS 
(CMS4)003-F) 

Priority: 

Other  Significant 

Unfunded  Mandates: 

.Undetermined 

Legal  Auttwrlty: 

Social  Security  Act,  sec  1871 

CFR  Citation: 

45  CFR  162 

Legal  Deadline: 

None 

Abstract: 

This  rule  finalizes  provisions 
applicable  to  electronic  data  transaction 
standards,  adopts  implementation 
specifications  for  health  care  entities 
and  others,  and  responds  to  public 
comments  received  on  two  related 
proposed  rules  published  on  May  31, 
2002  in  the  Federal  Register. 

Statemeirt  of  Need: 

The  Administrative  Simplification 
subtitle  of  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996  requires  the  Secretary 
of  Health  and  Human  Services  to  adopt 
standards  for  electronic  transactions. 
This  rule  modifies  previous  adopted 
standards  as  a  result  of  the  Designated 
Standard  Maintenance  Organization 
(DSMO)  process.  The  modifications  in 
this  rule  are  required  by  the  health  care 
industry  for  initial  implementation  of 
the  HIPAA  transactions  standards. 

Summary  of  Legal  Basis: 

The  Administrative  Simplification 
provisions  of  HIPAA  require  the 
Secretary  to  establish  standards  of 
electronic  transactions  for  health  plans, 
health  care  clearing  houses,  and  certain 
health  care  providers. 

Alternatives: 

In  the  absence  of  this  final  rule,  the 
health  care  industry  would  be  unable 
to  implement  the  adopted  standard 
transactions. 

Anticipated  Cost  and  Benefits: 

The  estimated  costs  and  benefits  of  this 
rule  would  not  change  the  impact  of 
the  Standard  for  Electronic  Transaction 
final  rule  published  on  August  17,  2000 
(65  FR  50312).  It  would  loosen  the 
financial  burden  on  the  health  care 


industry. 
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Risks: 

Modifying  standards  established  in  the 
Standard  for  Electronic  Transaction 
final  rule  (65  FR  50312).  as  a  result 
of  the  DSMO  process,  will  allow  the 
health  care  industry  to  be  in 
compliance  with  regulations  under 
HIPAA.  This  rule  would  enable 
providers,  health  plans,  and 
clearinghouses  to  utilize  a  consistent 
set  of  electronic  standards  that  are  in 
compliance  throughout  the  entire 
health  care  community. 

Timetable: 


Action 


FR  Cit* 


Proposed  Rule 
Final  Action 


05/31A)2    67  FR  38044 
12/00A)2 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact 

Gladys  Wheeler 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

N2-14-17 

7500  Security  Boulevard 

Baltimore.  MD  21244 

Phone:  410  786-0273 

RIN:  0g38-AK64 

HHS— CMS 

63.  CHANGES  TO  THE  HOSPITAL 
INPATIENT  PROSPECTIVE  PAYMENT 
SYSTEM  AND  FY  2004  RATES  (CMS- 
1470-N) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Autt>orny: 

Sec  1886(d)  of  the  Social  Seciirity  Act 
CFR  Citation: 

42  CFR  412  to  413;  42  CFR  485;  42 
CFR  489 

Legal  Deadline: 

NPRM,  Statutory,  April  1,  2003. 

Final,  Statutory,  August  1,  2003. 

Abstract 

This  notice  would  revise  the  Medicare 
acute  hospital  inpatient  prospective 
payment  systems  for  operating  and 
capital  market  costs  to  implement 
changes  arising  from  our  continuing 
experience  with  these  systems.  These 
changes  apply  to  discharges  occiuring 
on  or  after  October  1,  2003. 


Statement  of  Need: 

Annual  updates  to  the  hospital 
inpatient  prospective  payment  system 
rates  are  required  by  section  1886  of 
the  Social  Security  Act  (the  Act),  as 
amended  by  the  Medicare,  Medicaid, 
and  SCHIP  Balanced  Budged 
Refinement  Act  of  1999  (BBRA),  and 
the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA),  relating  to 
Medicare  payments  for  hospital 
inpatient  prospective  pajrment  systems. 

We  are  proposing  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  and 
capital  costs  to  describe  proposed 
changes  to  the  amounts  and  factors 
used  to  determine  the  rates  for 
Medicare  hospital  inpatient  services. 
These  changes  would  be  applicable  to 
discharges  occurring  on  or  after  October 
1.  2003.  We  also  are  setting  forth 
proposed  rate-of-increase  limits  as  well 
as  proposed  policy  changes  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  systems. 

Summary  of  Legal  Basis: 

Section  1886(d)  of  the  Social  Security. 
Act  sets  forth  a  system  of  payment  for 
the  operating  costs  of  the  acute  care 
hospital  inpatient  system  under 
Medicare  part  A  based  on  prospectively 
set  rates.  Section  1866(g)  of  the  Act 
requires  the  Secretary  to  pay  for  the 
capital-related  costs  of  hospital 
inpatient  stays  under  a  prospective 
payment  system. 

Section  1886(e)(5)(B)  requires  that 
annual  updates  to  the  hospital  inpatient 
prospective  payment  systems  rates  be 
published  in  the  Federal  Register  before 
August  1  of  each  year,  to  be  effective 
on  the  first  day  of  the  fiscal  year  (FY). 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

The  cost  and  benefits  of  this  regulation 
will  depend  upon  the  market  basket 
projection  by  the  Office  of  the  Actuary. 
Under  ciurent  law,  the  update  for  FY 
2003  will  be  market  basket  minus  .55 
percentage  points.  A  one  percent 
change  in  payments  under  the  inpatient 
prospective  payment  system  represents 
an  approximately  $760  million  change. 

Risks: 

Inadequately  paying  for  the  services 
hospitals  furnish  to  Medicare 
beneficiaries  has  the  potential  to  affect 
a  beneficiary's  access  to  care  and  the 
quality  of  care  furnished  to  a 
beneficiary.  Therefore,  we  will  carefully 


assess  the  impacts  of  all  of  the  changes 
we  implement  through  this  regulation 
to  mitigate  these  risks. 

Failure  to  update  the  hospital  inpatient 
prospective  payment  systems  by 
October  1,  2003  would  place  us  in 
violation  of  the  Act.  Moreover,  failure 
to  meet  the  publication  deadline 
imposed  by  the  Act  would  also 
constitute  a  violation. 

Timetable: 


ActkMi 


IMe  FR  Cite 


Notice 


05/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Stephen  Phillips 

Center  for  Health  Plans  and  Providers 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

C4-05-27 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-4548 

RIN:  0938-AL89 

HHS— CMS 

64.  •  APPUCATION  OF  EMERGENCY 
MEDICAL  AND  TREATMENT  ACT 
(EMTALA)  (CMS-1063-F) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  AuttK>rtty: 

Not  Yet  Determined 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract: 

This  final  rule  regulation  would  clarify 
special  responsibilities  of  Medicare 
hospitals  that  offer  services  for 
treatment  of  emergency  medical 
conditions,  to  promote  consistent 
application  of  the  Emergency  Treatment 
and  Labor  Act  to  situations  not 
discussed  in  current  regulations. 
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Statement  of  Need: 

Revised  regulations  are  needed  to 
clarify  the  responsibilities  of  Medicare 
participating  hospitals  with  respect  to 
individuals  who  come  to  the  hospital 
emergency  department  and  request 
examination  or  treatment  of  a  medical 
condition.  The  regulations  would 
announce  the  agency's  final  position  on 
proposals  published  on  May  9,  2002 
(67  FR  31404). 

Summary  of  Legal  Basis: 

The  legal  basis  of  this  regulation  are 
sections  1866(a)(l)(I)  and  1867  of  the 
Social  Security  Act  (42  U.S.C.  1385cc 
and  42  U.S.C.  1395dd). 

Alternatives: 

None  feasible.  If  the  regulations  are  not 
published  in  final,  uncertainty  among 
physicians  and  hospitals  about  their 
responsibilities  will  continue  and 
increase. 


Anticipatad  Cost  and  Banefitt: 

We  are  imable  to  provide  objective 
dollar  estimates  of  the  impact  of  the 
regulations.  We  expect  that  publication 
of  the  regulations  will  enable  hospitals 
and  physicians  to  act  in  more  focused 
and  efficient  ways  to  meet  their 
statutory  responsibilities,  thus 
increasing  the  quality  and  availability 
of  emergency  care. 

Risks: 

Some  physicians  and  hospitals  may 
continue  to  have  some  concerns  about 
these  requirements,  even  after  the 
publication  of  clarifying  regulations. 
However,  if  current  regulations  are  not 
clarified,  hospitals  and  physicins  will 
have  continued  uncertainty  as  to  their 
statutory  responsibilities,  and  patients 
with  emergency  medical  conditions 
may  face  greater  difficulty  in  receiving 
needed  care  in  a  timely  manner. 

Timetable: 

Action  Dale  FR  Cite 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affactsd: 

Undetermined 

FMaralism: 

Undetermined 

Agency  Contact 

Rebecca  Hirshom 

Health  Insurance  Specialist 

Department  of  Health  and  Human 

Services 

Centers  for  Medicare  &  Medicaid  Services 

C4-06-06 

7500  Security  Boulevard 

Baltimore,  MD  21244 

Phone:  410  786-3411 

Related  RIN:  Related  To  0938-AL2d 

RIN:  0938-AM34 

BttJJNO  COOE  4150-M-S 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  (HUD) 

Statenwnt  of  Regulatory  Priorities 

The  Regulatory  Plan  for  the 
Department  of  Housing  and  Urban 
Development  for  fiscal  year  2003 
highlights  the  Department's  most 
significant  regulations  and  policy 
initiatives,  as  established  by  Secretary 
Martinez,  for  the  upcoming  fiscal  year. 
As  the  Federal  agency  responsible  for 
national  policy  and  programs  that 
address  the  housing  needs  of 
Americans,  encourage  community 
development,  and  enforce  fair  housing 
laws,  HUD  plays  a  significant  role  in 
communities  throughout  America.  HUD 
touches  the  lives  of  individuals  and 
families  by  helping  to  expand 
homeownership  and  affordable  housing, 
and  suitable  living  environments  for  all 
Americans.  HUD's  commitment  to 
expand  homeownership  is  achieved  by 
underwriting  homeownership  for  lower- 
and  moderate-income  families  through 
its  mortgage  insurance  programs,  and  by 
enforcing  fair  housing  laws  that  operate 
to  eliminate  housing  discrimination. 
HUD  also  provides  housing  and  other 
essential  support  to  a  wide  range  of 
individuals  and  families  with  special 
needs,  including  homeless  individuals, 
the  elderly,  persons  with  disabilities, 
and  people  living  with  HIV/ AIDS. 

From  the  beginning  of  his 
administration.  Secretary  Martinez  has 
called  on  HUD  to  focus  on  activities  that 
support  the  Department's  core  mission 
of  providing  affordable  housing, 
expanding  homeownership 
opportunities,  and  promoting  economic 
growth  in  our  Nation's  communities. 
Consistent  with  that  direction,  HUD's 
regulatory  plan  for  fiscal  year  2003 
builds  upon  the  successes  of  the 
previous  fiscal  year  through  regulations 
that  are  designed  to  expand 
homeownership  opportunities,  that 
reform  the  home  buying  process  by 
improving  and  simplifying  the  process 
of  financing  or  refinancing  homes,  that 
strengthen  HUD's  oversight  of  Federal 
Housing  Administration-approved 
mortgage  lenders,  and  that  combat 
predatory  lending  practices. 

HUD  is  also  committed  to  supporting 
its  core  community  and  economic 
development  programs.  Across  America, 
faith-based  and  conununity-based 
organizations  at  the  grassroots  level 
share  HUD's  commitment  and  mission 
by  providing  critically  important 
charitable  services.  In  fisc^  year  2003, 
HUD  will  comprehensively  examine  its 
programs  to  eliminate  regulatory 
requirements  that  hinder  these 


organizations  fit)m  being  able  to  fully 
participate  in  HUD  programs  and 
contribute  to  HUD's  mission. 

Consistent  with  the  Secretary's 
direction,  the  regulations  highlighted  in 
this  regulatory  plan  and  in  the 
semiannual  agenda  of  regulations, 
published  elsewhere  in  today's  Federal 
Register,  are  directed  to  implementing 
policies,  procedures  and  programs  that 
support  HUD's  core  mission. 

Priority:  Ensuring  the  Equal 
Participation  of  Faith-Based 
Organizations  in  HUD's  Efiforts  To 
Enhance  Communities 

Faith-based  and  other  community 
organizations  are  indispensable  in 
meeting  the  needs  of  poor  Americans 
and  distressed  neighborhoods.  HUD 
believes,  however,  that  faith-based 
organizations  have  not  been  effectively 
utilized  in  assisting  the  Federal 
Government  to  address  those  needs. 
Faith-based  organizations  have  a  strong 
history  of  providing  vital  community 
services,  such  as  assisting  the  homeless 
and  preventing  homelessness, 
counseling  individuals  and  families  on 
fair  housing  rights,  providing  the  elderly 
with  housing  opportimities,  increasing 
homeownership  and  rental  housing 
opportunities,  developing  first-time 
homeownership  programs,  developing 
affordable  and  accessible  housing, 
creating  economic  development 
programs,  and  supporting  the  residents 
of  public  housing  facilities. 

HUD's  goal  is  to  remove  any 
restrictions  in  regulations  or  the 
appearance  of  restrictions  so  that  faith- 
based  and  non-faith-based  organizations 
can  participate  equally  in  HUD's 
programs.  This  removal  of  restrictions 
will  ultimately  make  HUD  programs 
more  effective,  efficient  and  accessible 
by  expanding  opportunities  for  all 
organizations  to  participate  in 
developing  creative  solutions  for  their 
own  communities. 

Regulatory  Action:  Faith-Based 
Organizations:  Providing  for  Equal 
Treatment  of  All  HUD  Program 
Participants 

HUD  believes  that  there  is  no  need  to 
single  out  faith-based  organizations  for 
special  instructions  or  conditions  before 
allowing  them  to  participate  in  HUD 
programs.  This  proposed  rule  would 
remove  regulatory  language  that  appears 
to  impose,  or  in  foot  imposes,  special 
conditions  or  requirements  on  faith- 
based  organizations.  HUD's  objective  is 
to  ensure  that  its  programs  are  neutral 
with  regard  to  the  religious  character  of 
a  grant-recipient  organization,  thereby 
ensuring  that  faith-based  organizations 


have  equal  opportunity  to  participate  in 
HUD  programs.  Programs  that  will  be 
affected  by  this  proposed  rule  include 
Community  Development  Block  Grants; 
HOPE  for  Homeownership  of  Single 
Family  Homes;  Housing  Opportimities 
for  Persons  with  AIDS;  Emergency 
Shelter  Grants;  Shelter  Plus  Care; 
Supportive  Housing;  Youthbuild;  and 
Community  Development  Block  Grants 
for  Indian  Tribes  and  Alaska  Native 
Villages. 

Priority:  Establishing  Housing  Goals  for 
Fannie  Mae  and  Freddie  Mac 

Under  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992,  HUD  is  required 
to  establish  housing  goals  for  Fannie 
Mae  and  Freddie  Mac  (collectively,  the 
Government  Sponsored  Enterprises  or 
GSEs).  The  current  goals,  promulgated 
by  regulation  in  2000,  cover  the 
calendar  years  2001  through  2003.  The 
Secretary  is  therefore  establishing  new 
goals  for  future  years.  The  new  goals 
may  be  higher  than  the  current  goals;  in 
the  past,  each  new  set  of  goals  has  in 
fact  been  higher  than  its  predecessor. 
The  purpose  of  the  housing  goals  is  to 
ensure  that  the  two  GSEs  more  fully 
address  the  housing  finance  needs  of 
low-  and  moderate-income  families  and 
residents  of  underserved  areas,  and 
thereby  to  more  fully  realize  their  public 
purposes. 

Regulatory  Action:  The  Secretary  of 
HUD's  Regulation  of  Fannie  Mae  and 
Freddie  Mac  (Government  Sponsored 
Entities) 

Through  this  rule,  HUD  will  issue 
new  housing  goal  levels  for  the 
purchase  of  mortgages  by  Fannie  Mae 
and  Freddie  Mac  for  calendar  years 
2003  and  beyond.  The  Department  is 
required  by  statute  to  establish  housing 
goals  for  the  GSEs.  The  new  goals  to  be 
established  by  this  rule  will  have  the 
benefit  of  increasing  homeownership 
opportunities  and  affordable  housing 
units  for  very  low-,  low-  and  moderate- 
income  families,  and  will  ensure  that 
the  GSEs  carry  out  their  statutory 
responsibilities. 

Priority:  Expanding  Homeownership  — 
Making  the  Home  Purchase  Process 
Less  Complicated  and  Less  Costly 

Homeownership  plays  a  vital  role  in 
creating  strong  communities,  generating 
wealth  for  families,  and  providing 
financial  security  for  millions  of 
Americans.  Homeownership  also  helps 
to  strengthen  families  and  to  provide  a 
positive,  stable  environment  for 
children.  In  brief,  homeownership  has  a 
positive  and  pronounced  effect  on  the 
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nation's  economy.  Yet  every  day 
Americans  enter  into  mortgage  loans, 
the  largest  investment  most  families  will 
ever  make,  without  the  clear  and  useful 
information  they  receive  with  almost 
any  other  major  purchase.  Under  the 
leadership  of  Secretary  Martinez,  HUD 
is  determined  to  simplify  the  home 
buying  process,  and  in  doing  so,  expand 
homeownership  to  thousands  of 
American  first-time  homebuyers.  HUD 
is  committed  to  streamlining  the  home 
mortgage  finance  process  and  making 
loan  shopping  and  settlement  simpler, 
so  consumers  have  the  information 
necessary  to  make  informed  decisions 
regarding  mortgage  costs. 

Regulatory  Action:  RESPA: 
Simplifying  and  Improving  the  Process 
of  Obtaining  Mortgages  To  Reduce 
Settlement  Costs  to  Consumers 

The  objective  of  this  rule  i$  to 
simplify  and  improve  the  process  of 
obtaining  home  mortgages  and  reduce 
settlement  costs  for  consumers  by 
creating  a  more  "transparent" 
settlement  process  to  facilitate 
consimiers'  understanding  of  the  true 
costs  of  a  mortgage  and  the  functions  of 
an  originator.  Specifically,  the  proposed 
rule  would:  (1)  address  the  issue  of  loan 
originator  compensation,  namely  the 
problem  of  lender  pajnments  to  mortgage 
brokers,  by  fundamentally  changing  the 
way  in  which  these  payments  in 
brokered  mortgage  transactions  are 
recorded  and  reported  to  consiuners;  (2) 
significantly  improve  HUD's  Good  Faith 
Estimate  (GFE)  settlement  cost 
disclosure  and  HUD's  related  RESPA 
regulations  to  make  the  GFE  firmer  and 
more  usable,  to  facilitate  shopping  for 
mortgages,  to  make  mortgage 
transactions  more  transparent,  and  to 
prevent  unexpected  charges  to, 
consumers  at  settlement;  and  (3)  remove 
regulatory  barriers  to  allow  guaranteed 
packages  of  settlement  services  and 
mortgages  to  be  made  available  to 
consumers,  and  to  permit  consimiers  to 
shop  for  financing  and  further  reduce 
settlement  costs. 

Priority:  Expanding  Homeownership  — 
Through  Revitalization  of  Communities 

HUD  is  committed  to  expanding 
homeownership  opportimities, 
particularly  among  racial  and  ethnic 
minorities  and  families  with  disabilities. 
Homeownership  helps  families  establish 
strong  roots,  which  in  turn  strengthens 
communities.  One  way  in  which  HUD 
will  expand  homeownership 
opportunities  for  minorities  is  through 
implementation  of  section  204  of  the 
National  Housing  Act,  as  recently 
amended.  The  stated  purpose  of  this 


authority  is  to  make  HUD-held  single 
family  homes  and  formerly  insured 
mortgages  on  single  family  properties, 
referred  to  as  eligible  assets,  available 
for  sale  in  a  manner  that  promotes  the 
revitalization  of  certain  areas  through 
expanded  homeownership 
opportunities.  Through  this  authority. 
HUD  together  with  local  government 
and  nonprofit  organizations  can 
revitalize  distressed  areas  and  increase 
homeownership  opportimities. 

fleguiato/y .Action .-Disposition  of  HUD- 
Owned  Single  Family  Assets  in  Asset 
Control  Areas 

This  proposed  rule  would  make 
available  HUD-held  single  family  homes 
and  mortgage  assets  for  sale  to 
governmental  and  nonprofit 
organizations,  among  others,  for  use  in 
homeownership  programs  to  revitalize 
certain  areas.  By  statute,  governmental 
and  nonprofit  organizations  are  to  be 
given  preference.  Under  this  program, 
revitalization  areas  would  be  identified 
by  applying  specified  economic  and 
housing  criteria.  Eligible  purchasers 
would  be  able  to  establish  an  Asset 
Control  Area  within  a  revitalization  area 
identified  by  the  Secretary,  and  would 
commit  by  contract  to  purchase  all 
HUD-owned  single  family  homes  or 
mortgages  that  become  available  in  that 
area  for  a  time  frame  specified  by  the 
contract.  These  purchasers  would  then 
make  available  the  assets  in  accordance 
with  a  HUD-approved  plan  t  j  encourage 
homeowmership  and  revitalize  the  area. 

Priority:  Expanding  Homeownership  — 
Knhanring  Accountability  in  the  Home 
Purchase  Process 

HUD  is  committed  to  continuing  its 
efforts  to  reduce  predatory  lending 
practices  and  enhance  accountability  in 
the  home  purchase  process.  Predatory 
lending,  whether  undertaken  by 
creditors,  brokers  or  home  improvement 
contractors,  involves  engaging  in 
deception  or  fraud,  manipulating  the 
borrower  through  aggressive  sales 
tactics,  or  taking  unfair  advantage  of  a 
borrower's  lack  of  understanding  about 
loan  terms.  These  practices  are 
combined  with  loan  terms  that,  alone  or 
in  combination,  are  abusive  or  make  the 
borrower  more  vulnerable  to  abusive 
practices.  While  no  one  set  of  abusive 
lending  practices  or  terms  characterizes 
a  predatory  mortgage  loan,  a  loan  can  be 
predatory  when  lenders  or  brokers 
imdertake  one  or  more  of  the  following 
practices:  charge  borrowers  excessive, 
often  hidden  fees;  successively 
refinance  loans  at  no  benefit  to  the 
borrower;  make  loans  without  regard  to 
a  borrower's  ability  to  repay;  and  engage 


in  high-pressure  sales  tactics  or  outright 
fraud  and  deception.  In  addition,  faulty 
appraisals,  whether  intentional  or 
unintentional,  are  a  significant  part  of 
this  problem  and  contribute  to  die 
inability  of  homebuyers  to  make 
inonthly  mortgage  payments  and  to  the 
instability  of  neighborhoods.  Vulnerable 
populations,  including  elderly  and  low- 
income  individuals,  and  low-income  or 
minority  neighborhoods  may  be  targeted 
by  these  unscrupulous  lenders.  As  a 
result,  predatory  lending  threatens 
homeownership  by  placing  on 
borrowers  loans  that  are  so  expensive  or 
have  such  high  rates  that  borrowers  are 
unable  to  pay  and  risk  default.  This 
significantly  undercuts  HUD's  efforts  to 
revitalize  communities  and  expand  - 
homeov^rnership . 

To  date,  HUD  has  issued  several 
regulations  directed  to  curbing 
predatory  lending  practices,  such  as  the 
rule  prohibiting  property  flipping,  the 
rule  establishing  criteria  for  house 
inspectors  to  be  placed  on  and  removed 
from  the  FHA  Inspector  Roster,  and  the 
rule  to  clarify  the  responsibilities  of 
lenders  in  the  FHA  appraisal  process. 
Additional  rules  designed  to  fenhance 
lender  accountability  and  strengthen 
FHA's  oversight  of  mortgage 
transactions  are  planned  for  fiscal  year 
2003,  and  include  the  following: 

Regulatory  Action:  FHA  Appraiser 
Watch  Initiative 

Through  the  Appraiser  Watch 
Initiative,  HUD  plans  to  establish  and 
monitor  a  performance  standard  that 
appraisers  must  meet  to  maintain  their 
status  on  the  FHA  Appraiser  Roster. 
This  rule  will  cover  approximately 
25,000  individuals  who  conduct 
appraisals  on  FHA-insured  single  family 
homes.  The  Appraiser  Watch  Initiative 
is  modeled  oii  FHA's  Credit  Watch 
Termination  Initiative  and  would 
provide  for  an  electronic,  fully 
computerized  Appraiser  Watch 
monitoring  system.  The  rule  would 
permit  an  appraiser  to  be  removed  from 
the  FHA  Appraiser  Roster  if  the  rate  of 
defeults  and  claims  on  closed  mortgages 
linked  to  the  appraiser  exceeds  a  rate 
established  by  HUD.  Under  the  terms  of 
this  approach,  FHA  would  notify 
appraisers  before  removing  them  fixim 
the  FHA  Appraiser  Roster.  Any 
appraiser  who  receives  such  notice 
would  be  permitted  to  meet  with  HUD 
officials  and  present  evidence  that 
factors  beyond  his  or  her  control 
contributed  to  the  excessive  rates.  The 
proposal  would  also  make  provisions 
for  appraisers  to  be  reinstated  to  the 
roster. 
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Regulatory  Action:  Appraiser 
Qualifications  for  Placement  on 
Single  Family  Appraiser  Roster 

This  rule  is  designed  to  strengthen  the 
integrity  of  FHA  appraisals  by  requiring 
that  appraisers  have,  at  a  minimum,  the 
professional  credentials  required  by  the 
Appraiser  Qualifications  Board  of  the 
Appraisal  Foundation.  This  rule  helps 
ensure  that  homebuyers  seeking  FHA- 
tnsured  mortgages  receive  an  accurate 
and  complete  appraisal  of  the  homes 
they  seek  to  purchase. 

Priority:  Improving  the  Quality  of 
Public  and  Assisted  Housing 

A  central  HUD  objective  is  to  help 
low-income  working  families  acquire 
skills  that  will  move  them  toward  self- 
sufficiency.  Combined  with  this 
objective,  it  is  HUD's  goal  to  improve 
the  quality  of  the  housing  opportunities 
provided  to  families  in  public  and 
assisted  housing.  To  do  this,  HUD  will 
focus  on  improving  the  management 
accountability  and  physical  conditions 
of  public  and  assisted  housing  through 
the  following  regulations. 

Regulatory  Action:  Deregulation  of 
Small  Public  Housing  Agencies 
(PHAs) 

Although  HUD  has  an  obligation  to 
monitor  and  regulate  the  use  of  Federal 
housing  funds  in  order  to  ensure  that 
taxpayer  dollars  are  well  spent,  HUD  is 
also  mindful  that  compliance  with  its 
regulatory  requirements  may  impose 
administrative  burdens  on  PHAs  and 
divert  scarce  resources.  The  cost  of 
excessive  regulation  is  especially 
problematic  for  small  entities,  in  this 
case  small  PHAs.  because  they  often 
possess  the  fewest  staff  and  technical 
resources.  In  response  to  the  limitations 
faced  by  many  small  PHAs,  HUD  is 
undertaking  efforts  to  alleviate  the 
regulatory  and  other  administrative 
burdens  Departmental  requirements 
impose  on  small  PHAs,  while  still 
requiring  basic  accountability.  HUD 
believes  that  deregulating  small  PHAs 
will  alleviate  burden,  and  better  enable 
them  to  focus  on  their  core  mission  of 
providing  safe,  decent,  and  affordable 
housing  to  the  neediest  American 
families. 

This  final  rule  would  simplify  and 
streamline  HUD's  regulatory 
requirements  for  small  PHAs  that 
administer  the  public  housing  and 
voucher  assistance  programs  under  the 
United  States  Housing  Act  of  1937. 
Specifically,  the  final  rule  would  further 
streamline  the  PHA  Annual  Plan 
requirements  for  certain  small  PHAs. 
The  final  rule  will  also  deregulate  the 
assessment  and  scoring  of  small  PHAs 


under  the  Public  Housing  Assessment 
System  (PHAS)  and  the  Section  8 
Management  Assessment  Program 
(SEMAP),  consistent  with  its  basic 
regulatory  responsibilities.  In  addition 
to  the  changes  that  solely  concern  small 
PHAs,  this  final  rule  would  also 
streamline  HUD's  review  of  the  annual 
plans  submitted  by  all  PHAs  (large  and 
small).  The  final  rule  follows 
publication  of  an  August  12,  2002, 
proposed  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  nde. 

Regulatory  Action:  Simplification  of 
PHA  Planning  Requirements 

This  rule  would  streamline  various 
aspects  of  the  PHA  Plan  requirements  to 
eliminate  redundancies  and 
unnecessary  reporting  requirements  that 
do  not  relate  to  PHAs'  strategic  planning 
efforts,  and  are  burdensome  to  PHAs 
and  HUD.  The  rule  would  retain  aspects 
of  the  current  process  that  bolster 
resident  participation  and  ensure  the 
public's  access  to  PHA  records  and 
documents. 

PHA  strategic  planning  involving 
residents  and  the  community  can  be 
accomplished  in  a  maimer  that  is  less 
dictated  from  Washington  and  involves 
fewer  elements  of  bureauqratic 
compliance.  The  current  PHA  Plan 
statute  requires  eighteen  specific  Plan 
elements  and  a  HUD  approval  process 
that  in  many  respects  does  not  affect  the 
substance  of  the  Plans.  The  proposal 
would  deregulate  various  elements  of 
the  PHA  Plan  now  requiring  HUD 
approval,  leaving  these  to  local 
discretion.  The  rule  would  allow  and 
encourage  PHAs  to  focus  on 
performance  rather  than  form  and 
process. 

Regulatory  Action:  Improve  the  Public 
Housing  Assessment  System 

This  rule  will  propose  changes  to  the 
Public  Housing  Assessment  System 
(PHAS)  and  the  regulations 
implementing  that  system.  The  PHAS, 
established  in  1998,  assesses  the 
management  performance  of  public 
housing  agencies  and  resident 
management  corporations  in  four 
critical  areas  of  public  housing 
operations:  the  physical  condition  of 
public  housing:  the  financial  condition: 
the  management  operations:  and  the 
satisfaction  of  the  residents  with  the 
housing  and  services.  The  Department 
has  met  with  public  housing  agencies, 
residents,  representatives  of  these 
groups  and  other  interested  parties,  to 
solicit  input  on  how  the  PHAS  can  be 
improved.  As  a  result  of  these  meetings, 
the  Department  will  publish  a  proposed 


rule  for  public  comment  incorporating 
some  of  the  proposed  changes  from  the 
stakeholders  and  seeking  additional 
suggestions  and  proposals  from  the 
public.  Improvements  made  to  the 
PHAS  will  in  turn  promote  maintaining 
affordable  rental  housing. 

Regulatory  Action:  Project-Based 
Voucher  Program 

The  Project-Based  Voucher  Program 
replaces  the  former  and  long-term 
Project-Based  Certificate  Program  and 
provides  PHAs  with  flexibility  in 
administering  the  program  that  will 
assist  PHAs  in  increasing  housing 
opportunities.  The  Project-Based 
Program  was  authorized  by  law  in  1998, 
as  part  of  the  statutory  merger  of  the 
certificate  and  voucher  tenant-based 
programs.  In  2000,  the  Congress 
substantially  revised  the  project-based 
voucher  law.  The  statutory  revisions  of 
2000  made  a  number  of  changes  to  the 
program  including  permitting  a  PHA  to 
pay  project-based  assistance  for  a  term 
of  up  to  10  years,  permitting  a  PHA  to 
provide  project-based  assistance  for 
existing  housing  that  does  not  need 
rehabilitation,  as  well  as  for  newly 
constructed  or  rehabilitated  housing, 
and  allowing  a  family  to  move  from  a 
project-based  voucher  unit  after  one 
year  and  transfer  to  the  PHA's  tenant- 
based  voucher  program.  Initial  guidance 
on  the  new  law  was  provided  to  PHAs 
and  residents  in  January  2001.  This 
rulemaking  begins  the  process  of 
providing  the  more  permanent 
regulatory  framework  for  this  new 
program. 

The  Priority  Regulations  That  Comprise 
HUD's  FY  2003  Regulatory  Plan 

A  more  detailed  description  of  the 
priority  regulations  that  comprise 
HUD's  FY  2003  regulatory  plan  follows. 

HUD— Office  of  the  Secretary 
(HUDSEC) 


PROPOSED  RULE  STAGE 


65.  •  PARTICIPATION  IN  HUD 
PROGRAMS  BY  FAITH-BASED 
ORGANIZATIONS;  PROVIDING  FOR 
EQUAL  TREATMENT  FOR  ALL  HUD 
PROGRAM  PARTiaPANTS  (FR-4782) 

Priority: 

Other  Significant 
Legal  Authority: 

42  use  3535(d),  42  USC  12701  to 
12839:42  USC  5301  to  5320:  42  USC 
12891,  42  USC  12901  to  12912:  42  USC 
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11376;  42  USC  11403  to  114706,  42 
USC  11389:  42USC  8011 

CFR  Citation: 

24  CFR  92:  24  CFR  570;  24  CFR  572; 
24  CFR  574;  24  CFR  576;  24  CFR  582; 
24  CFR  583;  24  CFR  585;  24  CFR  1003; 

Lagal  Deadline: 

None 

Abstract: 

This  rule  would  revise  those  HUD 
regulations  that  appear  to  deter  or 
preclude  the  participation  of  faith- 
based  organizations  in  HUD  programs. 
Faith-based  organizations  are  welcome 
participants  in  HUD  programs.  They  are 
eligible  to  participate  in  HUD  programs 
and  are  subject  to  the  same  HUD  and 
other  Federal  requirements  to  which  all 
other  program  participants  are  subject. 
The  rule  therefore  would  clarify  that 
the  prohibitions  against  discriminating 
on  the  basis  of  religion  and  engaging 
in  efforts  to  advance  religion  in  the 
provision  of  HUD-funded  activities  are 
appUcable  to  all  HUD  program 
participants  and  not  just  one  category 
of  participants.  The  rule  would  also 
clarify  that  faith-based  organizations 
participating  in  HUD  programs  may 
consider  religion  as  a  factor  in  hiring, 
consistent  with  Title  VII  of  the  Civil 
Rights  Act  of  1964.  The  rule  would 
amend  the  regulations  for  the  following 
HUD  programs:  (1)  HOME  Investment 
Partnerships;  (2)  Community 
Development  Block  Grants  (CDBG);  (3) 
Hope  for  Homeownership  of  Single 
Family  Homes  (HOPE  3);  (4)  Housing 
Opportunities  for  Persons  with 
AIDS(HOPWA);  (5)  Emergency  Shelter 
Grants  (ESG);  (6)  Shelter  Plus  Care:  (7) 
Supportive  Housing;  (8)  Youthbuild; 
and  (9)  Community  Development  Block 
Grants  for  Indian  Tribes  and  Alaska 
Native  Villages  (ICDBG). 

Statement  of  Need: 

HUD  regulations  must  treat  all  program 
participants  fairly.  The  regulations 
should  ensure  that  all  grantees  use 
HUD  funds  for  the  purposes  specified 
in  the  regulations,  and  only  those 
purposes,  and  under  the  conditions 
specified  in  the  regulations.  Consistent 
with  recent  judicial  decision,  this  rule 
would  ensure  that  HUD  programs  are 
neu^  v«th  regard  to  the  religious 
character  of  participating  organizations. 

Summary  of  Legal  Baals: 

The  statutes  establishing  the  various 
programs  amended  by  this  proposed 
rule  and  HUD's  general  rulem^ng 
authority  imder  the  Department  of 


Housing  and  Urban  Development  Act 
authorize  HUD  to  establish  regulatory 
policies  and  procedures  for  the 
operation  of  these  programs.  This 
authority  includes  the  establishment  of 
eligibility  requirements  for 
organizations  seeking  to  participate  in 
HUD's  programs,  the  conditions  for 
receipt  of  funding,  and  the  eligible  uses 
of  die  HUD  funds. 

Alternatives: 

The  changes  made  by  this  rule  would 
modify  regulatory  requirements  and, 
therefore,  must  also  be  promulgated 
through  regulation.  Nonregulatory 
alternatives  (such  as  promulgation 
through  HUD  notice  or  handbook) 
would  not  be  binding  upon  HUD 
program  participants. 

Anticipated  Cost  and  Benefits: 

This  rule  would  remove  regulatory 
language  that  appears  to  present 
barriers  to  equal  participation  by  faith- 
based  organizations  in  HUD's  programs. 
The  anticipated  benefit  is  that  the  rule 
would  help  to  ensure  equal  opportunity 
for  all  organizations  to  participate  as 
partners  in  HUD's  programs. 

Rislis: 

This  rule  poses  no  threat  to  public 
safety,  health,  or  the  environment. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/00/03 
04/00/03 

08/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected: 

None 

Agency  Contact 

Steven  Wagner 

Director.  Center  for  Faith-Based  and 

Commimity  Initiatives 

Department  of  Housing  and  Urban 

Development 

Office  of  the  Secretary 

Phone:  202  708-2404 

RIN:  2501-AC89 


HUD— HUDSEC 

66.  •  THE  SECRETARY  OF  HUD'S 
REGULATION  OF  FANNIE  MAE  AND 
FREDDIE  MAC  (FR-4790) 

Priority: 

Other  Significant 

Legal  Autttority: 

12  USC  1451  et  seq;  12  USC  1716  to 
1723h;  12  USC  4501  to  4641;  28  USC 
2641  note;  42  USC  3535(d);  42  USC 
3601  to  3619 

CFR  Citation: 

24  CFR  81 

l.egai  Deadline: 

None 

Al»stract: 

Through  this  rule,  the  Department  will 
propose  housing  goals  for  the  purchase 
of  mortgages  by  Fannie  Mae  and 
Freddie  Mac  (collectively,  the 
Government  Sponsored  Enterprises,  or 
GSEs)  for  calendar  year  2004  forward 
and  make  any  necessary  revisions  to 
HUD's  GSE  rules  to  ensure  that  the 
GSEs  meet  the  laws'  requirements  and 
carry  out  their  public  missions.  In 
accordance  with  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992  (FHEFSSA),  this 
rule  would  establish  new  goals  for  the 
GSEs'  purchase  of  mortgages  financing 
low-  and  moderate-income  housing, 
special  affordable  housing,  and  housing 
in  central  cities,  rural  areas,  and  other 
underserved  areas.  This  rule  would 
clarify,  as  necessary,  HUD's  guidelines 
for  counting  different  types  of  mortgage 
purchases  toward  those  goals.  The 
current  housing  goals  apply  through 
2003.  The  Secretary  of  HUD  has  general 
regulatory  power  over  each  GSE  and  is 
required  to  make  such  rules  and 
regulations  as  shall  be  necessary  to 
ensure  that  the  purposes  of  FHEFSSA 
and  the  GSEs'  charters  are 
accomplished.  HUD's  current  GSE 
regulations  implement  FHEFSSA's 
provisions  and  include  fair  housing, 
new  program  approval,  reporting  and 
access  to  information  requirements. 
This  rule  will  propose  any  necessary 
revisions  to  HUD's  rules  to  implement 
FHEFSSA  and  carry  out  the  Secretary's 
regulatory  responsibilities. 

Statement  of  Need: 

In  the  absence  of  new  goals,  the  goals 
already  established  for  2003  remain  in 
place,  but  the  Secretary  intends  to 
establish  goals  for  2004  and  later  years, 
with  the  objective  of  ensuring  that  the 
two  enterprises  fully  address  the 
housing  finance  needs  of  very  low-. 
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low-  and  moderate-income  families  and 
residents  of  underserved  areas,  and 
thus  realize  more  fully  their  public 
purposes.  FHEFSSA  sets  forth  the 
Secretary's  responsibilities  regarding 
the  GSEs  and  the  GSEs'  charters  specify 
their  public  missions.  Under  FHEFSSA. 
the  Secretary  must  make  necessary 
rules  and  regulations  to  ensure  that  the 
purposes  of  FHEFSSA  and  the  GSEs' 
Charters  are  accomplished. 

Summary  of  Legal  Basis: 

The  Department  is  required  to  establish 
housing  goals  for  the  GSEs  pursuant  to 
the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of 
1992  (12  U.S.C.  4501  et  seq.).  HUD  also 
has  general  regulatory  power  over  each 
GSE  (12  U.S.C.  4541)  and  is  required 
to  make  such  rules  and  regulations  as 
are  necessary  to  ensure  that  the 
purposes  of  FHEFSSA  and  the  GSEs' 
charters  are  accomplished.  (See  12  USC 
4501-4641.) 

Alternatives: 

The  Department  considered  the 
alternative  of  leaving  the  housing  goals 
unchanged.  However,  HUD  takes  very 
seriously  its  obligations  under  the  law 
to  establish  the  housing  goals  using  the 
most  current  data  and  information. 

The  alternative  of  leaving  other 
provisions  of  the  GSE  rules  unchanged 
also  has  been  considered  but  it  is  not 
evident  that  the  existing  rules  will 
ensure  that  the  purposes  of  the  law  are 
accomplished. 

Anticipatad  Cost  and  Benefits: 

This  rule  will  have  the  benefit  of 
increasing  homeownership 
opportunities  and  affordable  housing 
units  for  low-  and  moderate-income 
Sunilies  and  underserved  communities 
from  2004  and  beyond  and  it  will 
ensure  that  the  GSEs  otherwise  carry 
out  their  responsibilities  under 
FHEFSSA.  However,  there  is  no 
indication  that  these  objectives  would 
be  costly  for  the  GSEs.  HUD's  analyses 
have  consistently  indicated  that 
meeting  housing  goals  will  have  little 
impact  on  the  GSEs'  financial  returns 
or  on  the  safety  and  soundness  of  GSE 
operations.  Additionally,  increased  GSE 
activity  in  the  affordable  lending  arena 
has  not  adversely  affected  traditional 
portfolio  lenders. 

Risks: 

This  rule  poses  no  risk  to  public  health, 
safety  or  the  environment. 

TlmstaDis: 


AcHon 


DM*  FR  Cite 


Action 


DM* 


FR  Cite 


HP9M 


06/0(V03 


NPRM  Comment 
Period  End 


08/00/03 


Regulatory  Flexit>ility  Analysis 
Required: 

No 

Small  Enttties  Affected: 

No 

Gk>vemment  Levels  Affected: 

None 

Agency  Contact: 

Sandra  Fostek 

Director,  Office  of  Government  Sponsored 

Enterprise  Oversight 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

Phone:  202  708-2224 

RIN:  2501-AC92 
HUD-Office  of  Housing  (OH) 


PROPOSED  RULE  STAGE 


67.  DISPOSITION  OF  HUD-OWNED 
SINGLE  FAMILY  ASSETS  IN  ASSET 
CONTROL  AREA^  (FR-4471) 

Priority: 

Other  Significant 
Legal  Auttwrity: 

12  USC  1710(h);  42  USC  3535(d) 

CFR  Citation: 

24  CFR  291 

Legal  Deadline: 

NPRM,  Statutory,  September  15.  2002. 
AtMtract: 

This  rule  would  implement  a  new 
program  to  make  available  HUD-held 
single  family  assets  for  sale  to 
governmental  organizations  and 
nonprofits  for  use  in  homeownership 
programs  to  revitalize  certain  areas. 
Under  the  new  program,  HUD  would 
identify  revitalization  areas  by  appljdng 
specified  economic  and  housing 
criteria.  Eligible  purchasers,  that  is, 
units  of  general  local  government  and 
nonprofit  organizations,  may  establish 
an  Asset  Control  Area  within  a 
revitalization  area  and  commit  by 
contract  to  purchase  all  HUD-owned 
single  family  homes  or  mortgages  that 
become  available  in  that  area  for  a  time 
frame  specified  by  the  contract.  By 
statute,  these  purchasers  are  to  be  given 


preference.  The  entities  would  then 
make  available  the  assets  pursuant  to 
a  HUD-approved  plan  to  encourage 
homeownership  and  revitalize  the  area. 

Statement  of  Need: 

The  authorizing  statute  requires  HUD 
to  issue  regulations  for  this  program 
through  rulemaking  in  acdprdance  with 
the  procedures  established  under 
section  553  of  title  5,  United  States 
Code. 


r 


Summary  of  Legal  Basis: 

Section  602  of  the  Departments  of 
Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1999 
(Pub.L.  105-276)  added  a  new 
subsection  (h)  to  section  204  of  the 
National  Housing  Act  to  authorize  this 
program. 

Alternatives: 

Administration  of  this  program  under 
a  generally  applicable  rule  will  provide 
all  interested  parties  with  a  level 
playing  field  and  notice  of  what 
requirements  must  be  followed  in  order 
to  participate.  This  is  more  efficient 
than  proceeding  on  a  case-by-case 
basis. 

Anticipated  Cost  and  Benefits: 

The  costs  of  this  rule  will  mainly  be 
borne  by  the  Department,  since  the 
discounts  offered  on  eligible  assets 
could  represent  a  loss  to  the  Mutual 
Mortgage  Insurance  Fund.  The  benefits  '■ 
are  those  related  to  the  revitalization 
of,  and  increased  homeownership 
within,  the  designated  areas. 

Risks: 

This  rule  poses  no  risk  to  public  health, 
safety  or  the  environment. 

Timetable: 


Actipn 


FR  CM* 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 
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Agency  Contact: 

Thomas  Thompson 

Field  Manager.  Office  of  Assistant 

Secretary  for  Single  Family  Housing 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

Phone:  202  708-2121 

RIN:  2502-AH40 

HUD— OH 

68.  FHA  APPRAISER  WATCH 
INITIATIVE  (FR-4744) 

Priority: 

Other  Significant 

Legal  Authority: 

12  USC  1701  to  1715Z-18;  42  USC 
3535(d) 

CFRCHatkMfi: 

24  CFR  200 

Legal  Deadline: 

None 

Abstract: 

This  rule  would  establish  HUD's 
regulations  for  the  Federal  Housing 
Administration  (FHA)  Appraiser  Watch 
Initiative.  Modeled  on  FHA's  Credit 
Watch  Termination  Initiative,  the 
proposed  rule  would  provide  for  an 
electronic,  fully  computerized 
Appraiser  Watch  monitoring  system. 
The  Appraiser  Watch  Initiative 
establishes  and  monitors  a  performance 
standard  that  appraisers  must  meet  to 
maintain  their  status  on  the  Appraiser 
Roster.  An  appraiser  may  be  removed 
from  the  Roster  if  the  rate  of  defaults 
and  claims  on  closed  mortgages  linked 
to  the  appraiser  exceeds  the  rate 
established  in  this  rule. 

Statement  of  Need: 

This  rule  is  needed  to  increase 
appraiser  accountability  and  address 
the  role  of  faulty  appraisals  in  the 
misuse  of  FHA  insurance  to  underwrite 
bad  loans  that  lead  to  defaults  and 
foreclosed  homes.  Such  defaulted 
properties  contribute  to  neighborhood 
destabilization  and  decline.  Faulty 
appraisals,  whether  intentional  or  not, 
are  a  significant  part  of  this  problem 
and  contribute  to  the  inability  of 
homebuyers  to  make  monthly  mortgage 
payments  and  to  the  instability  of 
neighborhoods. 

Summary  of  Legal  Basis: 

The  National  Housing  Act  and  HUD's 
authority  under  the  Department  of 
Housing  and  Urban  Development  Act 


authorize  HUD  to  provide  a  '  jme 
financing  system  through  the  insurance 
of  mortgages  that  would  maintain  and 
expand  homeownership  opportunities, 
particularly  for  first-time  homebuyers 
and  low-income  families. 

Alternatives: 

Individual  fact-finding  investigations 
and  adjudications  on  a  case-by-case 
basis  as  presently  conducted,  and 
which  will  continue  on  an  ongoing 
basis,  are  lengthy  and  time-consiuning 
proceedings.  The  Department  is 
planning  to  adopt  a  streamlined 
approach  to  increase  appraiser 
accountability  modeled  on  its 
successful  Credit  Watch  Initiative. 

Anticipated  Cost  and  Benefits: 

Anticipated  costs  are  mainly  those  of 
information  collection  and 
recordkeeping  requirements  related  to 
estabUshing  an  electronic,  fully 
computerized  Appraiser  Watch 
monitoring  system.  The  anticipated 
benefit  is  an  increase  in  sound 
appraisals  and  a  corresponding 
decrease  in  defaults,  foreclosxtfes.  and 
FHA  losses. 

Risks: 

This  rule  poses  no  risk  to  public  health, 
safety  or  the  environment. 

Timetable: 


HUD-^OH 


Action 


tMe  FR  Cite 


ANPRM 
NPRM 


0"  23/02    67  FR  48344 
.,£AXV02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entitles  Affected: 

Businesses,  Organizations 
Government  Levels  Affected: 

None 

Agency  Contact: 

Vance  Morris 

Director.  Office  of  Single  Family  Program 

Development 

Department  of  Housing  and  Urban 

Development         ' 

Office  of  Housing 

Phone:  202  708-2121 

RIN:  2502-AH81 


RNAL  RULE  STAGE 


69.  APPRAISER  QUAUHCATIONS 
FOR  PLACEMENT  ON  FHA  SINGLE 
FAMILY  APPRAISER  ROSTER  (FR- 
4620) 

Priority: 

Other  Significant 
Legal  AuttKMlty: 

12  USC  1701  to  1715Z-18;  42  USC 
3535(d) 

CFR  Citation: 

24  CFR  200 
Legal  Deadline: 

None 

Abstract: 

This  rule  makes  several  regulatory 
changes  designed  to  strengthen  the 
licensing  and  certification  requirements 
for  placement  on  the  Federal  Housing 
Administration  (FHA)  Appraiser  Roster. 
First,  the  rule  requires  that  appraisers 
on  the  Appraiser  Roster  must  have 
credentials  that  are  based  on  the 
minimum  licensing/certification 
standards  issued  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  The  rule  also  clarifies  that 
an  appraiser  may  be  removed  from  the 
Appraiser  Roster  if  the  appraiser  loses 
his  or  her  license  or  certification  in  any 
State  due  to  disciplinary  action,  even 
if  the  appraiser  continues  to  be  licensed 
or  certified  in  another  State.  Finally, 
the  rule  provides  that  an  appraiser 
whose  Ucense  or  certification  in  any 
State  has  expired,  or  has  been  revoked, 
suspended  or  surrendered  as  a  result 
of  a  State  disciplinary  action,  will  be 
automatically  suspended  from  the 
Appraiser  Roster  until  HUD  receives 
evidence  demonstrating  renewal  or  that 
the  State-imposed  sanction  has  been 
lifted.  The  fhial  rule  follows 
pubUcation  of  a  November  30,  2001, 
proposed  rule  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule. 

Statement  of  Need: 

HUD's  Appraiser  Roster  lists  those 
appraisers  who  are  eligible  to  perform 
FHA  single  family  appraisals.  HUD 
maintains  the  Appraiser  Roster  to 
provide  a  means  by  which  HUD  can 
ensure  the  competency  of  appraisers 
performing  FHA  appraisals.  The 
Appraiser  Roster  is  an  important  part 
of  the  FHA  Single  Family  Mortgage 
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Insurance  program  because  accurate 
appraisals  are  vital  to  the  success  of 
the  program  and  HDD's  ability  to 
protect  the  FHA  Insurance  Fund.  The 
changes  made  by  this  final  rule  are 
necessary  to  help  ensure  that 
homebuyers  seeking  FHA-insured 
mortgages  receive  accurate  and 
complete  appraisals  of  the  homes  they 
seek  to  purchase. 

Summary  of  Legal  Basis: 

The  National  Housing  Act  and  HUD's 
authority  under  the  Department  of 
Housing  and  Urban  Development  Act 
authorize  HUD  to  provide  a  home 
financing  system  through  the  insurance 
of  mortgages  that  would  maintain  and 
expand  homeownership  opportunities, 
particularly  to  first-time  homebuyers 
and  low-income  families.  This 
authority  includes  the  regulation  of 
appraisers  participating  in  the  FHA 
single  family  mortgage  insurance 
programs. 

Alternatives: 

HUD  has  established  codified 
placement  and  removal  procedures  for 
the  FHA  Appraiser  Roster.  The  changes 
made  by  this  final  rule  would  modify 
these  requirements  and,  therefore,  must 
also  be  promulgated  through  regulation. 
Furthermore,  nonregulatory  alternatives 
(such  as  promulgation  through 
mortgagee  letter)  would  not  be  binding 
upon  appraisers. 

Anticipatad  Cost  and  Benefits: 

This  rulemaking  will  strengthen  the 
FHA  Appraiser  Roster  licensing  and 
certification  requirements.  The 
anticipated  benefit  is  that  the  rule  will 
enhance  the  accuracy  and  integrity  of 
FHA  appraisals,  thereby  reducing 
opportunities  for  fraud  and  predatory 
lending  abuses  conducted  with  the 
collusion  of  unscrupulous  appraisers, 
such  as  property  flipping. 

Rislis: 

This  rule  poses  no  risk  to  public  health, 
safety  or  the  environment. 

Timetabia: 


Action 


FR  Cite 


NPRIM 

HPnA  CofTwnent 

Period  End 
Final  Action 


11/30/01    66  FR  60128 
01/29/02 

01AXV03 


Regulatory  Flexibility  Analysis 
Raquirsd: 

No 

Small  Entitlas  Affactad: 

Businesses 


Government  Levels  Affected: 

None 

Agency  Contact: 

Vance  Morris 

Director,  Office  of  Single  Family  Program 

Development 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

Phone:  202  708-2121 

RIN:  2502-AH59 

HUD— OH 

70.  RESPA— IMPROVING  THE 
PROCESS  FOR  OBTAINING 
MORTGAGES  (FR-4727) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  AuttK>rity: 

12  use  2601;  42  USC  3535(d) 

CFR  Citation: 

24  CFR  3500  et  seq 

l.egal  Deadline: 

None 

Abstract: 

This  rule  would  establish  a  new 
framework  for  borrower  disclosures 
under  RESPA  that  would:  (1)  address 
the  issue  of  mortgage  broker 
compensation,  specifically  the  problem 
of  lender  payments  to  mortgage  brokers, 
by  fundamentally  changing  the  way  in 
which  such  lender  payments  in 
brokered  mortgage  transactions  are 
recorded  and  reported  to  borrowers;  (2) 
significantly  improve  HUD's  Good 
Faith  Estimate  (GFE)  settlement  cost 
disclosure,  and  amend  HUD's  related 
RESPA  regulations,  to  make  the  GFE 
firmer  and  more  usable,  to  bcilitate 
shopping  for  mortgages,  and  to  avoid 
unexpected  charges  to  borrowers  at 
settlement;  and  (3)  remove  regulatory 
barriers  to  allow  guaranteed  packages 
of  settlement  services  and  mortgages  to 
be  made  available  to  borrowers,  to 
make  borrower  shopping  for  mortgages 
easier  and  further  reduce  settlement 
costs. 

Statement  of  Need: 

The  rule  is  needed  to  simplify  and 
improve  the  process  of  obtaining  a 
home  mortgage  to  lower  costs  for 
consumers.  The  current  disclosure      ' 
requirements  under  RESPA  have  not 
been  substantially  revised  in  decades. 
Under  current  rules,  there  is  confusion 
concerning  the  role  of  the  mortgage 


broker  and  how  the  broker  is 
compensated.  Recent  developments 
have  only  heightened  the  need  for 
greater  clarity.  The  GFE  does  not  result 
in  reliable  estimates  for  constmiers  nor 
does  it  facilitate  shopping  to  lower 
costs.  Current  rules  present  regulatory 
impediments  to  offering  consumers 
simpler  guaranteed  packages  of 
mortgages  and  settlement  services  to 
make  shopping  for  a  mortgage  even 
easier  and  to  lower  settlement  costs 
further.  There  have  been  continuing 
changes  to  the  home  mortgage  process 
in  the  marketplace  including  new 
products  and  greater  accessibility  of 
mortgage  information  through  the 
Internet.  If  properly  addressed  by 
Government,  these  emd  other  factors 
can  result  in  price  reductions  for 
consumers. 

Summary  of  Legal  Basis: 

The  Secretary  is  authorized  to  prescribe 
such  rules  and  regulations  as  may  be 
necessary  to  achieve  the  purpose  of  the 
Act  under  the  Real  Estate  Settlement 
and  Procedures  Act  of  1974  (12  USC  . 
2617). 

Alternatives: 

As  noted  above,  the  Department  has  not 
updated  the  disclosure  requirements  in 
decades.  The  Department  tried  to  bring 
some  clarity  to  the  process  through  two 
policy  statements:  a  Statement  of  Policy 
on  Lender  Payments  to  Mortgage 
Brokers  issued  on  March  1,  1999,  and 
a  Clarification  of  the  1999  Statement 
of  Policy,  issued  on  October  17,  2001. 
Nonregulatory  alternatives  were 
considered  and  acted  upon,  but  it  was 
determined  that  the  changes  in  the 
marketplace  and  recent  judicial 
decisions  call  for  new  regulations  on 
the  part  of  HUD. 

Anticipatad  Cost  and  Benefits: 

Because  the  Nation's  home  mortgage 
market  is  a  billion-dollar  industry, 
there  are  costs  and  benefits  associated 
with  this  rule  that  were  described  in 
detail  in  the  Initial  Economic  Analysis 
that  accompanied  the  proposed  rule. 
The  Economic  Analysis  identifies  a 
wide  range  of  benefits,  costs, 
efficiencies,  transfers  and  market 
impacts.  The  effects  on  consumers  from 
improved  borrower  shopping  could  be 
substantial  as  a  result  of  this 
rulemaking.  Similarly,  increased 
competition  associated  with  packaging 
could  result  in  large  reductions  in 
settlement  service  costs  and  associated 
income  transfers  from  service  providers 
who  are  earning  "economic  rents"  in 
today's  system  to  borrowers,  who 
would  most  likely  be  the  ultimate 
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beneficiaries  of  more  competition 
among  settlement  service  providers. 
Entities  that  would  suffer  revenue 
losses  under  this  rulemaking  are 
usually  those  who  now  overcharge 
uninformed  borrowers,  or  are  high-cost 
producers,  or  are  benefiting  from  the 
current  system's  restrictions  on 
competition. 

Risks: 

This  rule  poses  no  risk  to  public  health, 
safety  or  the  environment. 

Timetabia: 


Action 


FR  Cite 


NPRM 

NPRM  Commenl 

Period  End 
Final  Action 


07/29/02    67  FR  49134 
10/28/02 

oi/oa«)3 


Regulatory  Flexibiitty  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Govemmertt  Levels  Affected: 

None 

Agency  Contact: 

Ivy  Jackson 

Acting  Director,  Interstate  Land  Sales  and 

RESPA  Division 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

Phone:  202  708-0502 

RIN:  2502-AH85 

HUD— Office  of  Public  and  Indian 
-  Houaing  (PIH) 


PROPOSED  RULE  STAGE 


71.  PROJECT-BASED  VOUCHER 
PROGRAM  (FR-4636) 

Priority: 

Other  Significant 

Legal  Autfiority: 

42  USC  1437f(o);  42  USC  3535(d) 

CFR  Citation: 

24  CFR  983 
Legal  Deadline: 

None 

Abstract: 

The  Project-Based  Voucher  Program 
replaces  the  Project-Based  Certificate 
Program  that  was  in  existence  for  many 


years.  Under  the  Project-Based  Voucher 
Program,  HUD  pays  rental  assistance 
for  eligible  families  to  live  in  specific 
housing  developments  or  units.  A 
public  housing  agency  (PHA)  that 
administers  a  tenant-based  housing 
choice  voucher  program  may  "project- 
base"  up  to  20  percent  of  voucher  units 
funded  by  HUD.  The  Project-Based 
Program  was  authorized  by  law  in 
1998,  as  part  of  the  statutory  merger 
of  the  certificate  and  voucher  tenant- 
based  programs.  In  2000,  the  Congress 
substantially  revised  the  project-based 
voucher  law.  The  law  made  a  nimiber 
of  changes  including  permitting  a  PHA 
to  pay  project-based  assistance  for  a 
term  of  up  to  10  years,  permitting  a 
PHA  to  provide  project-based  assistance 
for  existing  housing  that  does  not  need 
rehabilitation,  as  well  as  for  newly 
constructed  or  rehabilitated  housing, 
and  allowing  a  family  to  move  from 
a  project-based  voucher  unit  after  one 
year  and  transfer  to  the  PHA's  tenant- 
based  voucher  program. 

Statement  of  Need: 

This  rule  will  implement  the 
requirements  for  the  new  Section  8 
Project-Based  Voucher  program.  The 
regulations  will  provide  the  appropriate 
notice  of  the  legal  framework  for  the 
program,  and  clear  and  imiform 
guidance  for  program  operation  for 
PHAs  and  the  residents  that  the  PHAs 
serve. 

Summary  of  Legal  Basis: 

The  statute  is  not  self-implementing. 
Regulations  are  needed  to  present  the 
legal  fi-amework  for  the  program.  The 
Secretary  is  authorized  under  the  U.S. 
Housing  Act  of  1937  and  the 
Department  of  Housing  and  Urban 
Development  Act  to  prescribe  such 
rules  and  regulations  as  may  be 
necessary  to  effectively  administer 
Department  programs. 

Alternatives: 

This  is  a  new  program  that  provides 
assistance  for  housing  and  replaces  a 
previous  HUD  program.  Effective  and 
fair  administration  of  the  program 
necessitates  a  permanent  legal 
framework  rather  than  informal  and 
sporadic  HUD  notices. 

Anticipatad  Coat  and  Benefits: 

The  new  law  and  the  regulations  to  be 
implemented  by  HUD  provide 
additional  flexibility  to  PHAs  to 
manage  their  project-based  voucher 
programs,  and  also  provide  more 
housing  choices  to  die  individuals  and 
families  served  by  the  PHA. 


Risks: 

The  rule  poses  no  threat  to  public 
safety,  health  or  the  environment. 

Timetable: 


Action 


FR  Git* 


Notice 
NPRM 


01/16/01    66  FR  3605 


Regulatory  Flexibility  Analysis 
f^uirsd: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State,  Local 

Agency  Conta<^: 

Gerald ).  Benoit 

Director,  Real  Estate  and  Housing 

Performance  Division 

Department  of-Housing  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

Phone:  202  708-0477 

RIN:  2577-AC25 


HUD— PIH 


<x 


72.  CHANGES  TO  THE  PUBLIC 
HOUSING  ASSESSIMENT  SYSTEM 
(PHASKFR-4707) 

Priority: 

Other  Significant 

Legal  Authority: 

42  USC  1437d{j);  42  USC  3535(d) 

CFR  Citation: 

24  CFR  902 

Legal  Deadline: 

None 

Abstract: 

Through  this  rule,  the  Department  will 
be  revising  the  regulations  that  govern 
the  Public  Housing  Assessment  System 
(PHAS).  This  rule  will  incorporate  the 
input  of  public  housing  stakeholder 
groups  in  the  public  housing 
assessment  process,  and  solicit 
additional  input  from  the  public. 

Statement  of  Need: 

The  Department  has  agreed  to  consider 
changes  to  the  current  PHAS 
regulations  based  on  consultation  with 
public  housing  stakeholders  including 
industry  representatives,  resident 
groups  and  other  interested  Federal  and 
congressionally  chartered  agencies. 
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Summary  of  Legal  Basis: 

The  Secretary  of  HUD  is  directed  under 
section  6(j)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437 
et  seq.)  to  develop  and  publish  in  the 
Federal  Register  indicators  to  assess  the 
management  performance  of  public 
housing  agencies  and  resident 
management  corporations. 

Alternatives: 

The  current  interim  scoring 
methodologies  provide  the  Department 
with  a  fully  implemented  assessment 
system  while  the  amended  PHAS 
regulation  is  being  developed.  Other 
alternatives  that  have  been  considered, 
such  as  utilizing  the  Management 
Indicator  (MASS)  only,  fail  to  meet  the 
Department's  strategic  goal  of  ensuring 
that  public  housing  agencies  provide 
decent,  safe  and  sanitary  housing. 

Anticipated  Cost  and  Benefits: 

This  rule  will  have  the  benefit  of 
promoting  the  success  of  PHAS  by 
ensuring  the  buy-in  of  public  housing 
stakeholder  groups  in  the  public 
housing  assessment  process.  The  new 
proposed  rule  is  in  the  development 
phase;  therefore,  accurate  cost  estimates 
cannot  be  provided  at  this  time. 

Risics: 

This  rule  poses  no  risk  to  public  health, 
safety  or  the  environment. 

Timalabla: 


Action 


Dalt  FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Rsquirsd: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Judy  VVojciechowski 

Director,  PHAS  Operations,  Office  of 

Troubled  Agency  Recovery 

Department  of  Housing  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

Phone:  202  708-4932 

Wanda  Funk 

Real  Estate  Assessment  Center 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

Phone:  202  708-4932 

RIN:  2577-AC32 


HUD— PIH 

73.  •  STREAMUIMfKS  AND 
DEREGULATION  OF  PUBUC 
HOUSING  AGENCY  PLANS  (FR-4788) 

Priority: 

Other  Significant 

Legal  Auttwrity: 

42  use  1437C-1;  42  USC  3535(d) 
CFR  Citation: 
24  CFR  903 

l.egal  Deadline: 

None 

AtMtract: 

This  rule  would  simplify  and 
streamline  the  regulations  for  the 
Public  Housing  Agency  (PHA)  Plans  to 
eliminate  redundancies  and 
unnecessary  reporting  requirements 
that  do  not  relate  to  the  strategic 
planning  efforts  of  PHAs.  The  rule 
would  also  deregulate  certain 
components  of  the  PHA  Plans  that 
currently  require  HUD  approval, 
leaving  these  policies  to  the  local 
discretion  of  individual  PHAs.  The  rule 
would  retain  those  PHA  Plan 
requirements  that  bolster  resident 
participation  in  the  strategic  planning 
of  PHAs  and  that  ensure  the  public's 
access  to  PHA  records  and  documents. 
The  regulatory  changes  will  alleviate 
administrative  burden  on  both  PHAs 
and  HUD.  The  changes  will  also  further 
the  goals  of  the  PHA  Plan  process  by 
enabling  PHAs  to  focus  their  resources 
on  strategic  planning  and  performance, 
rather  than  on  the  forms  and  processes 
required  under  the  current  PHA  Plan 
regulations. 

Statement  Of  Need: 

The  PHA  Plans  provide  an  easily 
identifiable  source  by  which  program 
participants  and  other  members  of  the 
public  may  locate  basic  PHA  policies 
and  requirements  concerning  its 
operations,  plans  and  services.  The 
current  PHA  Plan  regulations,  however, 
impose  several  requirements  on  PHAs 
that  are  duplicative  or  administratively 
burdensome.  For  example,  the 
regulations  establish  eighteen  specific 
elements  that  must  be  addressed  by 
PHAs  and  a  HUD  approval  process  that 
in  many  respects  does  not  affect  the 
substance  of  the  Plans.  Moreover,  other 
statutory  and  HUD  regulatory 
requirements  fat^ilitate  and  encourage 
successful  PHA  planning.  For  example, 
HUD  has  implemented  management 
assessment  systems  for  public  housing 
and  tenant-based  assistance,  and  PHAs 
are  statutorily  required  to  include  a 


resident  on  their  governing  boards. 
Accordingly,  HUD  has  determined  that 
PHA  strategic  planning  involving 
residents  and  Uie  community  can  be 
accomplished  in  a  manner  that  is  less 
dictated  by  the  Federal  Government 
and  involves  fewer  elements  of 
bureaucratic  compliance. 

Summary  of  l.egal  Basis: 

Section  5A  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437c- 
1),  which  establishes  the  PHA  Plan 
process,  and  HUD's  general  rulemaking 
authority  under  the  Department  of 
Housing  and  Urban  Development  Act 
authorize  HUD  to  establish  regulatory 
policies  and  procedures  governing  the 
content,  submission  and  approval  of 
the  PHA  Plans. 

Alternatives: 

The  changes  contained  in  this  rule 
would  modify  regulatory  requirements 
and  therefore,  must  also  be 
promulgated  through  regulation. 
Nonregulatory  alternatives  (such  as 
promulgation  through  HUD  Notice) 
would  not  be  binding  upon  PHAs. 

Anticipated  Cost  and  Benefits: 

This  rule  simplifies  and  streamlines 
regulatory  requirements  for  PHAs  that 
are  required  to  prepare  and  submit 
Annual  and  5- Year  PHA  Plans.  The 
anticipated  benefit  is  that  the  rule  will 
alleviate  the  administrative  burden 
imposed  on  PHAs,  thereby  freeing 
limited  resources  that  may  be  better 
used  in  strategic  planning  efforts  and 
in  the  provision  of  housing  assistance 
for  poor  families. 

Risks: 

This  rule  poses  no  threat  to  public 
safety,  health,  or  the  environment. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

12/00A)2 

NPRM  Comment 

02AXV03 

Period  End 

Final  Action 

05/00/03 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Governmental  Jurisdictions 

Government  Levels  Affected: 

State,  Local 
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Agency  Contact: 

Rod  Solomon 

Deputy  Assistant  Secretary  for  Policy, 

Program  and  Legislative  Initiatives 

Department  of  Housing  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

Phone:  202  708-0713 

RIN:  2577-AC40 


HUD— PIH 


RNAL  RULE  STAGE 


74.  DEREGULATION  FOR  SMALL 
PUBLIC  HOUSING  AGENCIES  (FR- 
4753) 

Priority: 

Other  Significant 

Legal  Authority: 

42  USC  1437a;  42  USC  1437c;  42  USC 
1437d(j);  42  USC  1437f;  42  USC 
3535(d) 

CFR  Citation: 

24  CFR  902;  24  CFR  903;  24  CFR  985 

Legal  Deadline: 

None 

Abstract: 

This  rule  simplifies  and  streamlines 
HUD's  regulatory  requirements  for 
small  public  housing  agencies  (PHAs) 
that  administer  the  public  housing  and 
voucher  assistance  programs  under  the 
United  States  Act  of  1937  (1937  Act). 
Specifically,  the  rule  will  further 
streamline  the  PHA  Annual  Plan 
requirements  for  certain  small  PHAs. 
HUD  also  proposes  to  deregulate  the 
assessment  and  scoring  of  small  PHAs 
under  the  Public  Housing  Assessment 


System  (PHAS)  and  the  Section  8 
Management  Assessment  Program 
(SEMAP),  consistent  with  its  basic 
regulatory  responsibilities.  In  addition 
to  the  changes  that  solely  concern  small 
PHAs,  this  rule  will  also  streamline 
HUD's  review  of  the  Annual  Plans 
submitted  by  all  PHAs  (large  and 
small).  This  final  rule  follows 
publication  of  an  August  14,  2002, 
proposed  rule  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule. 

Statement  of  Need: 

Although  HUD  has  an  obligation  to 
monitor  and  regulate  the  use  of  Federal 
housing  funds  in  order  to  ensure  that 
taxpayer  dollars  are  well  spent,  HUD 
is  also  mindful  that  compliance  with 
its  regulatory  requirements  may  impose 
administrative  burdens  on  PHAs  and 
divert  scarce  resources.  The  cost  of 
excessive  regulation  is  especially 
problematic  for  small  PHAs,  because 
they  often  possess  the  fewest  staff  and 
technical  resources.  The  changes  made 
by  this  final  rule  will  alleviate 
administrative  burden,  and  better 
enable  small  PHAs  to  focus  on  their 
core  mission  of  providing  decent,  safe, 
and  affordable  housing  for  the  neediest 
American  families. 

Summary  of  Legal  Basis: 

The  1937  Act  and  HUD's  authority 
under  the  Department  of  Housing  and 
Urban  Development  Act  authorize  HUD 
to  establish  regulatory  policies  and 
procedures  for  the  operation  of  the 
Federal  public  and  assisted  housing 
programs  authorized  by  the  1937  Act. 

Alterrurtlves: 

The  changes  made  by  this  final  rule 
would  modify  regulatory  reqiiirements 
and,  therefore,  must  also  be 
promulgated  through  regulation. 


Nonregulatory  alternatives  (such  as 
promulgation  through  HUD  Notice) 
would  not  be  binding  upon  PHAs. 

Anticipated  Cost  and  Benefits: 

This  rule  simplifies  and  streamlines 
regulatory  requirements  for  small  PHAs 
that  administer  HUD's  public  housing 
and  voucher  assistance  programs.  The 
anticipated  benefit  is  that  the  rule  will 
alleviate  the  administrative  burden 
imposed  on  small  PHAs,  thereby 
freeing  limited  resources  that  may  be 
better  used  for  the  provision  of  housing 
assistance  for  poor  families. 

Risks: 

The  rule  poses  no  threat  to  public 
safety,  health,  or  the  environment. 

Timetable: 


Action 


FR  Ola 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/14/02    67  FR  53276 
09/13/02 

01/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entitles  Affected: 

Governmental  Jurisdictions 

Government  Levels  Affscted: 

Local 

Agency  Contact: 

Rod  Solomon 

Deputy  Assistant  Secretary  for  Policy, 

Program  and  Legislative  Initiatives 

Department  of  Housing  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

Phone:  202  708-0713 

RIN:  2577-AC34 

BHJJNO  COOe  4210-01-« 
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DEPARTyENT  OF  THE  INTERIOR  (DOI) 

Smwiwnt  of  Regulatory  Priorttias 

The  Department  of  the  hiterior  (DOI) 
is  the  principal  Federal  steward  of  our 
Nation's  public  lands  and  resources, 
including  many  of  our  cultural 
treasures.  We  serve  as  trustee  to  Native 
Americans  and  Alaska  natives  and  also 
are  responsible  for  relations  with  the 
island  territories  under  United  States 
jurisdiction.  We  manage  more  than  450 
million  acres  of  Federal  lands,  including 
385  park  units.  538  wildlife  refuges, 
24,000  miles  of  trails,  and 
approximately  1.7  billion  acres 
submerged  in  offshore  waters.  The 
Department  recovers  endangered 
species,  manages  water  projects,  fights 
wildland  fires,  leases  public  lands  for 
coal,  oil  and  gas  production  to  meet  the 
Nation's  energy  needs,  educates 
children  in  Indian  schools  and  provides 
recreational  opportiuiities  for  almost 
300  million  visitors  annually  in  our 
national  parks.  To  fulfill  these 
responsibilities,  the  Department 
generates  scientific  information  relating 
to  land  and  resource  management. 

The  Department  is  committed  to 
achieTing  its  stewardship  objectives  in 
partnership  with  States,  communities, 
landowners,  and  others  through 
consultation,  cooperation,  and 
communication. 

We  will  review  and  update  the 
Department's  regulations  and  policies  to 
ensure  that  they  are  effective,  efficient, 
and  promote  accountability.  Special 
emphasis  will  be  given  to  regulations 
and  policies  that: 

•  Adopt  performance-based  approaches 
focusing  on  achieving  results  in  the 
most  cost-effective  and  timely 
manner; 

•  Incorporate  the  best  available  science, 
and  utilize  peer  review  where 
appropriate; 

•  Promote  partnerships  with  States, 
other  groups  and  individuals; 

•  Provide  incentives  for  private 
landowners  to  achieve  conservation 
goals;  and 

•  Minimize  regulatory  and  procedural 
burdens,  promoting  fairness, 
transparency,  and  accountability  by 
agency  regulators  while  maintaining 
performance  goals. 

Major  Regulatory  Areas 

Among  the  Department's  bureaus  and 
offices,  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
has  a  significant  concentration  of 
regulatory  responsibilities.  OSM,  in 


partnership  with  the  States  and  Indian 
tribes,  sets  and  enforces  environmental 
standards  during  coal  mining  and 
reclamation  operations.  Other  DOI 
bureaus  rely  on  regulations  to 
implement  legislatively  mandated 
programs  that  fociis  on  the  management 
of  natural  resources  and  public  or  trust 
lands.  Some  of  these  regulatory 
activities  include: 

•  Management  of  migratory  birds  and 
preservation  of  certain  marine 
mammals  and  endangered  species; 

•  Management  of  dedicated  lands,  such 
as  national  parks,  wildlife  refuges, 
and  American  Indian  trust  lands; 

•  Management  of  public  lands  open  to 
multiple  use; 

•  Leasing  and  oversight  of  development 
of  Federal  energy,  minerals,  and 
renewable  resources; 

•  Management  of  revenues  from 
American  Indian  and  Federal 
minerals; 

•  Fulfillment  of  trust  and  other 
responsibilities  pertaining  to 
American  Indian  tribes: 

•  Natural  resource  damage  assessments; 
and 

•  Management  of  financial  and 
nonfinancial  assistance  programs. 

Regulatory  Policy 

How  DOI  Regulatory  Procedures  Relate 
to  the  Administration 's  Regulatory 
Policies 

Within  the  requirements  and 
guidance  in  Executive  Orders  12866, 
12630,  and  13132,  DOI's  regulatory 
programs  seek  to: 

•  Fulfill  all  legal  requirements  as 
specified  by  statutes  or  court  orders; 

•  Perform  essential  functions  that 
cannot  be  handled  by  non-Federal 
entities; 

•  Minimize  regulatory  costs  to  society 
while  maximizing  societal  benefits; 
and 

•  Operate  programs  openly,  efficiently, 
and  in  cooperation  with  Federal  and 
non-Federal  entities. 

E)OI  bureaus  have  taken  the  initiative 
in  working  with  other  Federal  agencies, 
non-Federal  government  agencies,  and 
public  entities  to  make  oiu-  regulations 
easier  to  comply  with  and  understand. 
Regulatory  improvement  is  a  continuing 
process  that  requires  the  participation  of 
all  affected  parties.  We  strive  to  include 
all  affected  entities  in  the 
decisionmaking  process  and  to  issue 
rules  efficiently.  To  better  manage  and 
review  the  regxilatory  process,  we  have 


revised  our  internal  rulemaking  and 
information  quality  guidance.  Results 
have  included: 

•  Increased  bureau  awareness  of  and 
responsiveness  to  the  needs  of  small 
businesses  and  better  compliance 
with  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA); 

•  A  Departmentwide  effort  to  evaluate 
the  economic  effects  of  planned  rules 
and  regulations; 

•  Issuance  of  new  guidance  in  the 
Departmental  Manual  to  ensure  the 
use  of  plain  language; 

•  Issuance  of  new  guidance  in  the 
Departmental  Manual  to  ensure  that 
Departmental  National  Environmental 
Policy  Act  reforms  are 
institutionalized;  and 

•  In  the  Natural  Resources  Damage 
Assessment  Program,  deemphasizing 
actions  stenuning  from  litigation 
while  increasing  outreach  to  involved 
parties  and  stressing  cooperation  and 
restoration  of  affected  sites. 

We  are  committed  to  improving  the 
regulatory  process  through  the  use  of 
plain  language.  Simplifying  regulations 
has  resulted  in  a  major  rewrite  of  the 
regulations  for  onshore  oil  and  gas 
leasing  and  operations  in  an  easily 
understandable  form  that:  (a)  puts 
previously  published  rules  into  one 
location  in  a  logical  sequence;  (b) 
eliminates  duplication  by  consolidating 
existing  regulations  and  onshore  orders 
and  national  notices  to  lessees;  (c) 
incorporates  industry  standards  by 
reference;  and  (d)  implements 
performance  standards  in  some  of  the 
operating  regulations.  Ouir  regulatory 
process  ensures  that  bureaus  share  ideas 
on  how  to  reduce  regulatory  burdens 
while  meeting  the  requirements  of  the 
laws  they  enforce  and  improving  their 
stewardship  of  the  environment  and 
resources  under  their  purview. 

Implementing  the  President's  National 
Energy  Policy 

The  President's  National  Energy 
Policy  promotes  "dependable, 
affordable,  and  environmentally  sound 
production  and  distribution  of  energy 
for  the  future."  The  Department  of  the 
Interior  plays  a  vital  role  in 
implementing  the  President's  energy 
policy  goals.  The  lands  and  facilities 
managed  by  the  Department  account  for 
nearly  30  percent  of  all  the  energy 
produced  in  the  United  States,  and 
undeveloped  conventional  and 
renewable  energy  resources  on  these 
lands  suggest  that  this  share  will 
increase  in  the  future. 
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The  Department  is  taking  over  100 
actions  to  implement  the  President's 
energy  policy,  including  several 
regulatory  actions.  The  Bureau  of  Land 
Management  recently  completed  a  final 
rule  that  provides  a  comprehensive  set 
of  regulations  for  managing  oil  and  gas 
leases  in  the  National  Petroleum 
Reserve  —  Alaska.  The  Minerals 
Management  Service  will  soon  propose 
a  rule  that  would  provide  an  incentive 
for  development  of  deep  gas  resources 
offshore  in  order  to  encourage  drilling  of 
these  high-risk  wells  and  help  tap  into 
an  important  new  source  of  natural  gas 
supply.  The  Office  of  Surface  Mining 
will  propose  regulations  that  will  create 
a  stable  regulatory  environment  in  order 
to  encourage  the  development  of  better 
mining  and  reclamation  practices  that 
will  reduce  environmental  damages 
associated  with  coal  operations,  while 
maintaining  coal  production.  These  and 
other  regulatory  actions  within  the 
Department  are  designed  to  streamline 
permitting  processes  and  encourage 
environmentally  sound  energy 
production. 


Encouraging  Responsible  Management 
of  the  Nation's  Resources 

The  Department's  mission  includes 
protecting  and  providing  access  to  our 
Nation's  natural  and  cultural  heritage 
and  honoring  our  trust  responsibilities 
to  tribes.  We  are  committed  to  this 
mission  and  to  applying  laws  and 
regulations  fairly  and  effectively.  The 
Department's  priorities  include 
protecting  public  health  and  safety, 
restoring  and  maintaining  public  lands, 
ameliorating  land  and  resource- 
management  problems  on  public  lands, 
and  ensuring  accountability  and 
compliance  with  Federal  laws  and 
regulations. 

The  Department  is  continuing  to  work 
together  with  State  and  local 
governments,  landowners,  conservation 
groups,  and  the  business  commimity  to 
conserve  species  and  habitat.  Building 
on  successful  approaches  such  as 
habitat  conservation  plans,  safe  harbor 
agreements,  and  candidate  conservation 
agreements,  the  Department  is 
reviewing  its  policies  and  regulations  to 
identify  opportunities  to  streamline  the 
regulatory  process  where  possible, 
consistent  with  protection  of  wildlife, 
and  to  enhance  incentive-based 
programs  to  encourage  landowners  and 
others  to  implement  voluntary 
conservation  measures.  For  example, 
the  Fish  and  Wildlife  Service  is 
developing  guidance  to  promote  the 
establishment  of  conservation  banks  as 
a  tool  to  offset  adverse  impacts  to 
species  listed  under  the  Endangered 


Species  Act  and  restore  habitat.  The 
Service  vnll  be  publishing  a  proposed 
rule  to  facilitate  projects  that  improve 
habitat  for  listed  species. 

The  Department  is  also  developing  a 
imiform  code  of  scientific  conduct  and 
policy  on  research.  The  code  describes 
ethical  conduct  for  all  Department 
employees  who  are  engaged  in 
conducting  scientific  activities  on  behalf 
of  the  Department.  The  primary  reason 
for  developing  the  code  is  to  implement 
a  new  Federal  policy  on  research 
misconduct  as  required  by  the  Office  of 
Science  and  Technology  Policy.'The 
new  policy  applies  to  all  Federal 
agencies  and  federally  funded  research, 
whether  conducted  in-house  or  by 
partners  at  universities  or  in 
nongovernmental  organizations.  This 
new  policy  meets  the  expectations  of 
the  Secretary  regarding  the  conduct  of 
scientific  activities  with  honesty, 
integrity,  and  accuracy;  to  make 
decisions  based  on  the  best  science 
available;  and  is  consistent  with 
professional  codes  of  conduct  of  other 
organizations. 

Earlier  this  year.  Secretaries  Norton 
and  Veneman  signed  an  historic 
agreement  with  17  western  governors, 
county  commissioners  and  other 
affected  parties  on  a  plan  to  make 
commiuiities  safer  bom  wildfires 
through  coordinating  Federal,  State  and 
local  action.  Under  the  10-year 
Comprehensive  Strategy 
Implementation  Plan,  Federal  wildfire 
agencies,  affected  States,  counties,  and 
local  governments  agreed  to  the  same 
goals,  implementation  outcomes, 
performance  measures  and  tasks  that 
need  to  be  accomplished  by  specific 
deadlines.  The  plan  covers  all  phases  of 
the  fire  program,  including  fire 
preparedness,  suppression  and 
prevention,  hazardous  fuels 
management,  restoration  of  burned 
areas,  commimity  assistance  and 
monitoring  of  progress. 

The  National  Park  Service  is 
completing  a  Supplemental 
Environmental  Impact  Statement 
regarding  snowmobile  management  in 
Yellowstone  and  Grand  Teton  National 
Parks  and  John  D.  Rockefeller,  Jr. 
Memorial  Parkway.  Although  a  final 
decision  is  not  expected  until  spring 
2003,  the  NPS  has  made  preliminary 
indications  that  snowmobile  use  will 
continue  at  some  level  in  all  three  units. 
In  order  to  continue  this  use,  the  NPS 
will  likely  require  the  use  of  new 
snowmobile  engine  technology  in 
machines  entering  the  parks.  'The  new 
technology  will  likely  improve  air 
quality  associated  with  the  use  of  older 


machines  and  unlimited  nimibers  of 
users.  The  subsequent  changes  to  the 
existing  rules  will  also  likely  reduce 
adverse  economic  impact  projected  to 
result  from  completely  prohibiting  the 
use  of  snowmobiles  in  all  three  parks. 

The  Bureau  of  Land  Management  is 
working  on  a  grazing  administration 
rule  that  would  ensure  grazing  decision 
rules  conform  with  the  Administrative 
Procedure  Act,  are  in  compliance  with 
recent  coiut  decisions  regarding 
conservation  use  permits,  require  BLM 
to  consider  social  and  economic  factors 
when  considering  changes  to  grazing 
use,  and  offer  other  improvements  to 
grazing  activities  on  public  lands. 

Minimizing  Regulatory  Burdens 

We  are  using  the  regulatory  process  to 
ease  the  burdens  on  various  entities 
throughout  the  country  while  improving 
results.  For  instance,  the  Endangered 
Species  Act  (ESA)  allows  for  the 
delisting  of  threatened  and  endangered 
species  if  they  no  longer  need  the 
protection  of  the  ESA.  We  have 
identified  approximately  40  species  for 
which  delisting  or  downlisting 
(reclassification  frt)m  endangered  to 
threatened)  may  be  appropriate. 

We  use  performance  standards  in  a 
variety  of  regulations  to  improve 
compliance  and  achievement  of 
regulatory  goals.  These  allow  the 
affected  entity  to  choose  the  most 
economical  method  to  accomplish  a 
goal  provided  it  meets  the  requirements 
of  the  regulations.  An  example  of  this  is 
Minerals  Management  Service's  (MMS) . 
training  rule,  which  will  allow 
companies  with  operations  in  the  Outer 
Continental  Shelf  (OCS)  to  select  their 
own  training  courses  or  programs  for 
employees.  The  new  rule  will  allow 
lessees  and  contractors  to  properly  train 
the  employees  by  any  method  they 
choose  as  long  as  the  employees  are 
competent.  We  anticipate  that  this  will 
result  in  new  and  innovative  training 
techniques  and  allow  companies  added 
flexibility  in  tailoring  their  training  to 
employees'  specific  duties. 

Over  the  last  year,  the  Department's 
bureaus  have  worked  extensively  with 
the  Federal  Energy  Regulatory 
Commission,  along  with  the 
Departments  of  Commerce  and 
Agriculture,  to  establish  new  licensing 
procediu^s  that  will  reduce  both  the 
cost  and  time  of  obtaining  a  FERC 
hydropower  license.  In  September  2002 
the  above  agencies  published  a  Federal 
Register  notice  inviting  the  public  to 
conunent  on  the  new  draft  licensing 
procediu^s,  and  the  agencies  will  be 
conducting  public  meetings  aroimd  the 
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country  throughout  this  feill.  Over  the 
course  of  the  n -xt  year,  the  Department 
will  be  workinj^  closely  with  FTERC  and 
the  other  agencies  in  drafting  new 
regulations  that  should  embody  many  of 
the  aspects  of  the  agencies'  draft  new 
procedures. 

Encouraging  Public  Participation  and 
Involvement  in  the  Regulatory  Process 

The  Department  is  encouraging 
increased  public  participation  in  the 
regulatory  process  to  improve  results  by 
ensuring  that  regulatory  policies  take 
into  account  the  knowledge  and  ideas  of 
our  customers,  regulated  community, 
and  other  interested  participants.  The 
Department  is  reaching  out  to 
communities  to  seek  public  input  on  a 
variety  of  regulatory  issues.  For 
example,  every  year  FWS  establishes 
migratory  bird  hunting  seasons  in 
partnership  with  "flyway  councils," 
which  are  made  up  of  State  fish  and 
wildlife  agencies.  As  the  process 
evolves  each  year,  FWS  holds  a  series  of 
public  meetings  to  give  other  interested 
parties,  including  hunters  and  other 
groups,  opportunities  to  participate  in 
establishing  the  upcoming  season's 
regulations. 

Similarly,  the  Bureau  of  Land 
Management  (BLM)  uses  Resource 
Advisory  Councils  (RACs)  made  up  of 
affected  parties  to  help  prepare  land 
management  plans  and  regulations  that 
it  issues  under  the  Rangeland  Reform 
Act. 

We  encourage  public  consultation 
during  the  regulatory  process.  For 
example: 

•  OSM  is  continuing  its  outreach  to 
interested  groups  to  improve  the 
substance  and  quality  of  rules  and,  to 
the  greatest  extent  possible,  achieve 
consensus  on  regulatory  issues; 

•  The  Bureau  of  Indian  Affairs  is 
developing  its  roads  program  rule 
using  the  negotiated  rulemaking 
process.  Because  of  the  importance  of 
the  roads  program  to  the  individual 
tribes  and  because  of  the  varying 
needs  of  the  tribal  governments,  the 
negotiated  rulemaking  process  will 
result  in  a  rule  that  better  serves  the 
diverse  needs  of  the  Native  American 
community; 

•  The  National  Park  Service  has  granted 
cooperating  agency  status  to  three 
states  and  several  local  governments 
surrounding  Yellowstone  and  Grand 
Teton  National  Parks  to  participate  in 
the  development  of  a  sustainable 
winter  use  management  plan  that  will 
include  two  phases  of  snowmobile 
regulations  during  2002  and  2003. 


Regulatory  Actions  Related  to  the  Events 
of  September  11.  2001 

The  Bureau  of  Reclamation  is 
responsible  for  protecting  348  reservoirs 
and  more  than  500  Federal  dams,  58 
hydroelectric  plants,  and  over  8  million 
acres  of  Federal  property.  Public  Law 
107-69  granted  Reclamation  law 
enforcement  authority  for  its  lands. 
Reclamation  will  finalize  an  interim 
rule  published  in  April  2002  that 
implements  this  authority. 

Rules  of  Particular  Interest  to  Small 
Businesses 

The  National  Park  Service 
snowmobiling  rule  for  Yellowstone  and 
Grand  Teton  National  Parks  and  the 
John  D.  Rockefeller  Memorial  Parkway 
is  of  great  interest  to  small  business  in 
the  area  of  the  parks,  in  particular  those 
who  rent  snowmobiles.  If,  as  discussed 
above,  snowmobile  use  does  continue  in 
all  three  units,  those  small  businesses 
and  others  will  benefit. 

The  Future  of  DOI 

Interior  has  developed  a  draft 
Departmentwide  strategic  plan  in 
response  to  congressional,  OMB  and 
other  appraisals  indicating  that 
Interior's  ten  separate  strategic  planning 
documents  are  too  long  and  lack  the 
appropriate  agency-level  focus.  Interior 
also  intends  to  use  the  single  Strategic 
Plan  as  the  basis  for  preparing  a  single 
Departmentwide  Annual  Performance 
Plan  beginning  with  the  plan  for  FY 
2004.  The  Interior  biueaus  will  continue 
to  prepare  internal  plans  to  support 
their  budget  initiatives  and  to  meet 
management  excellence  and 
accountability  needs.  However,  in  the 
futiue  we  plan  to  submit  only 
Departmentwide  strategic  and  annual 
plans  to  the  Congress.  Finally,  the 
process  of  developing  the  new  strategic 
plan  provides  the  Secretary  with  an 
opportunity  to: 

•  Incorporate  key  Administration  and 
Secretarial  priorities  into  Interior's 
goals  and. performance  measures; 

•  Consult  with  key  interested 
constituents  on  the  future  adrection  of 
the  Department;  and 

•  Make  Interior  programs  more  "results- 
oriented"  and  accountable  to  citizens. 

Bureaus  and  OfiBces  Within  DOI 

The  following  brief  descriptions 
summarize  the  regulatory  functions  of 
DOI's  major  regulatory  bureaus  and 
offices. 


Office  of  the  Secretary,  Natural 
Resource  Damage  Assessment  and 
Restoration  Program 

The  regulatory  functions  of  the 
Natural  Resource  Damage  Assessment 
and  Restoration  Program  (Restoration 
Program)  stem  fit)m  requirements  imder 
section  301(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended  (CERCLA).  Section 
301(c)  requires  the  development  of 
natural  resource  damage  assessment 
rules  and  the  biennial  review  and 
revisions,  as  appropriate,  of  these  rules. 
Rules  have  been  promulgated  for  the 
optional  use  of  natural  resource  trustees 
to  assess  compensation  for  damages  to 
natxiral  resources  caused  by  hazardous 
substances.  The  Restoration  Program  is 
overseeing  the  study  and  possible 
promulgation  of  additional  rules 
pursuant  to  section  301(c)(2)  and  the 
review  and  possible  revision  of  the 
existing  nde  in  compliance  with  section 
301(c)(3). 

In  undertaking  DOI's  responsibilities 
under  section  301(c),  the  Restoration 
Program  is  striving  to  meet  three 
regulatory  objectives:  (a)  make  the 
regulation  user-friendly  through  the  use 
of  plain  language  so  that  the  assessment 
and  restoration  process  can  be  followed 
by  all  interested  parties;  (b)  move 
towards  a  restoration  approach  for 
determining  compensation  rather  than 
monetizing  economic  damages,  and  (c) 
facilitating  negotiated  settlements  rather 
than  litigation  over  natural  resource 
damages. 

Bureau  of  Indian  Affairs 

The  Bureau  of  Indian  Afhirs  (BIA)  is 
responsible  for  managing  trust 
responsibilities  to  the  Indian  tribes  and 
encouraging  tribal  governments  to 
assume  responsibility  for  BIA  programs. 

The  Biu^au's  rulemaking  and  policy 
development  processes  are  designed  to 
foster  public  and  tribal  awareness  of  the 
standards  and  procedures  that  directly 
affect  them.  The  processes  also 
encourage  the  public  and  the  tribes  to 
participate  in  developing  these 
standards  and  procedures.  The  goals  of 
BIA  regulatory  policies  are  to:  (a)  ensure 
consistent  policies  within  BIA  that 
result  in  uniform  interactions  with  the 
tribal  governments,  (b)  facilitate  tribal 
involvement  in  managing,  planning,  and 
evaluating  BIA  programs  and  services, 
and  (c)  ensure  continued  protection  of 
tribal  treaties  and  statutory  rights. 

Bureau  of  Land  Management 

The  Bureau  of  Land  Management 
manages  about  262  million  acres  of  land 
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surface  and  about  700  million  acres  of 
Federal  mineral  estate.  These  lands 
consist  of  extensive  grasslands,  forests, 
moimtains,  arctic  timdra,  and  deserts. 
Resources  on  the  lands  include  eneigy 
and  minerals,  timber,  forage,  wild  horse 
and  burro  populations,  habitat  for  fish 
and  wildlife,  wilderness  areas,  and 
archeological  and  cultural  sites.  BLM 
manages  these  lands  and  resources  for 
multiple  piuposes  and  the  sustained 
yield  of  renewable  resources.  Primary 
statutes  under  which  the  agency  must 
operate  include:  the  Federal  Land  Policy 
and  Management  Act  of  1976;  the 
General  Mining  Law  of  1872;  the 
Mineral  Leasing  Act  of  1920,  as 
amended;  the  Recreation  and  Public 
Purposes  Act;  the  Taylor  Grazing  Act; 
and  the  Wild,  Free-Roaming  Horses  and 
Burros  Act. 

The  regulatory  program  mirrors 
statutory  responsibilities  and  agency 
objectives.  Agency  objectives  include: 

•  Providing  for  a  wide  variety  of  public 
uses  while  maintaining  the  long-term 
health  and  diversity  of  the  land  and 
preserving  significant  natural, 
cultural,  and  historical  resources; 

•  Understanding  the  arid,  semi-arid, 
arctic,  and  other  ecosystems  we 
manage  and  committing  to  using  the 
best  scientific  and  technical 
information  to  make  resource 
management  decisions; 

•  Understanding  the  needs  of  the  public 
that  use  BLM-managed  lands  and 
providing  them  v«th  quality  service; 

•  Committing  to  recovering  a  fair  return 
for  using  publicly  owned  resources 
and  avoicUng  the  creation  of  long-term 
liabilities  for  American  taxpayers;  and 

•  Resolving  problems  and 
implementing  decisions  in 
cooperation  with  other  agencies. 
States,  tribal  governments,  and  the 
public. 

The  regulatory  program  contains  its 
own  objectives.  These  include  preparing 
regulations  that: 

•  Are  the  product  of  commujiication, 
coordination  and  consultation  with 
all  affected  members  of  the  public; 

•  Are  understandable  to  the  general 
public,  especially  those  to  whom  they 
are  directly  applicable;  and 

•  Are  subject  to  periodic  review  to 
determine  whether  BLM  still  needs  . 
them,  whether  they  need  to  be 
updated  to  reflect  statutory  and  policy 
changes,  and  whether  they  are 
achieving  desired  results. 

The  regulatory  priorities  of  BLM 
include: 


•  Completing  the  revision  of  oil  and  gas 
leasing  and  operations  regiilations  in 
order  to  make  the  program  more 
efficiently  serve  the  regulated  public; 

•  Completing  the  updating  and 
consolidation  of  the  regulations  on 
locating,  filing,  and  maintaining 
mining  claims  and  mill  and  tiumel 
sites  in  order  to  remove  unnecessary 
and  outdated  provisions,  reorder  the 
regulations  more  logically,  and  make 
them  easier  to  read  and  follow; 

•  Completing  the  revision  of  the 
regulations  on  administration  of 
rights-of-way  on  the  public  lands  in 
order  to  increase  cost  recovery  to 
levels  that  properly  compensate  BLM 
for  our  administrative  and  monitoring 
costs  and  to  raise  the  cap  on  strict 
liability  for  right-of-way  holders  to  a 
reasonable  level  in  light  of  costs  for 
environmental  cleanup;  and 

•  Completing  the  revision  of  the 
regulations  on  disclaimers  of  interest 
in  public  lands  in  order  to  remove 
claims  on  titles  to  lands  in  which  the 
Federal  Government  no  longer  has  an 
interest. 

None  of  these  specffic  priorities  is 
based  on  recent  legislation.  They  derive 
from  programmatic  needs  and 
awareness  of  national  budget 
constraints. 

Minerals  Management  Service 

The  Minerals  Management  Service 
(MMS)  has  two  major  responsibilities. 
The  first  is  timely  and  accurate 
collection,  distribution,  accounting  for. 
and  auditing  of  revenues  owed  by 
holders  of  Federal  onshore,  ofishore. 
and  tribal  land  mineral  leases  in  a 
manner  that  meets  or  exceeds  Federal 
financial  integrity  requirements  and 
recipient  expectations.  The  second  is 
management  of  the  resources  of  the 
Outer  Continental  Shelf  in  a  manner 
that  provides  for  safety,  protection  of 
the  environment,  and  conservation  of 
natural  resources.  These  responsibilities 
are  carried  out  under  the  provisions  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act.  the  Minerals  Leasing 
Act,  the  Outer  Continental  Shelf  Lands 
Act,  the  Indian  Mineral  Leasing  Act, 
and  other  related  statutes. 

Our  regulatory  philosophy  is  to 
develop  clear,  enforceable  rules  that 
support  the  missions  of  each  program. 
For  the  Offshore  Minerals  Management 
program,  as  authorized  by  the  Deep 
Water  Royalty  Relief  Act  (DWRRA) 
(Pub.  L.  104-58),  we  plan  to  issue  a  final 
regulation  to  revise  current  regulations 
at  30  CFR  part  203.  The  new  rule  would 
provide  temporary  incentives  in  the 


form  of  royalty  suspension  volumes  for 
deep  wells  (at  least  15,000  feet  below 
sea  level)  in  the  Gulf  of  Mexico,  that 
explore  for  or  produce  gas.  We  will  also 
continue  to  review  rules  and  issue 
amendments  in  response  to  new 
technology  and  new  industry  practices. 

We  also  plan  to  continue  our  review 
of  existing  regulations  and  to  issue  rules 
to  refine  the  Minerals  Revenue 
Management  (MRM)  regulations  in 
chapter  II  of  30  CFR.  MRM  is  in  the 
process  of  issuing  regulations  to:  (1) 
revise  its  oil  valuation  regulations  for 
Indian  leases;  (2)  codify  provisions  in 
the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996; 
and  (3)  implement  new  financial  and 
compliance  procedures  resulting  from  a 
major  reengineering  initiative. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
was  created  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  to  "strike  a  balance  between 
protection  of  the  enviroimient  and 
agricultural  productivity  and  the 
Nation's  need  for  coal  as  an  essential 
source  of  enei^." 

The  principal  regulatory  provisions 
contained  in  title  V  of  SMCRA  set 
minimnm  requirements  for  obtaining  a 
permit  for  surface  coal  mining 
operations,  set  standards  for  those 
operations,  require  land  reclamation 
once  mining  ends,  and  require  rules  and 
enforcement  procedures  to  ensure  that 
the  standards  are  met.  Under  SMCRA, 
OSM  is  the  primary  enforcer  of 
SMCRA's  provisions  until  the  States 
achieve  "primacy,"  that  is,  until  they 
demonstrate  that  their  regulatory 
programs  meet  all  the  specifications  in 
SMCRA  and  have  regulations  consistent 
with  those  issued  by  OSM. 

WhMi  a  primacy  State  takes  over  the 
permitting,  inspection,  and  enforcement 
activities  of  the  Federal  Government, 
OSM  then  changes  its  role  from 
regulating  mining  activities  directly  to 
overseeing  and  evaluating  State 
programs.  Today,  24  of  the  26  key  coal- 
producing  States  have  primacy.  In 
return  for  assimiing  primacy.  States  are 
entitled  to  regulatory  grants  and  to 
grants  for  reclaiming  abandoned  mine 
lands.  In  addition,  imder  cooperative 
agreements,  some  primacy  States  have 
agreed  to  regulate  mining  on  Federal 
lands  within  their  borders.  Thus.  OSM 
regulates  mining  directly  only  in 
nonprimacy  States,  on  Federal  lands  in 
States  where  no  cooperative  agreements 
are  in  effect,  and  on  Indian  lands. 
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SMCRA  charges  OSM  with  the 
responsibility  of  publishing  rules  as 
necessary  to  cany  out  the  purposes  of 
the  Act.  The  fundamental  mechanism 
for  ensuring  that  the  purposes  of 
SMCRA  are  achieved  is  Uie  basic  policy 
and  guidance  established  through 
OSM's  permanent  regidatory  program 
and  related  rulemakings.  This  regulatory 
firamework  is  developed,  reviewed,  and 
applied  according  to  policy  directives 
and  legal  requirements. 

Litigation  by  the  coal  industry  and 
environmental  groups  is  responsible  for 
some  of  the  rules  now  being  considered 
by  OSM.  Others  are  the  result  of  efforts 
by  OSM  to  address  areas  of  concern  that 
have  arisen  during  the  course  of 
implementing  OSM's  regulatory 
program,  and  one  is  the  result  of 
legislation. 

OSM  has  sought  to  develop  an 
economical,  safe,  and  environmentally 
soimd  program  for  the  surface  mining  of 
coal  by  providing  a  stable,  consistent 
regulatory,  results- focused  framework. 
At  the  same  time,  however,  OSM  has 
recognized  the  need:  (a)  to  respond  to 
local  conditions:  (b)  to  provide 
flexibility  to  react  to  technological 
change:  (c)  to  be  sensitive  to  geographic 
diversity:  and  (d)  to  eliminate 
burdensome  recordkeeping  and 
reporting  requirements  that  over  time 
have  proved  unnecessary  to  ensure  an 
effective  regulatory  program. 

Major  regulatory  objectives  regarding 
the  mining  of  siuface  coal  include: 

•  Regiilatory  certainty  so  that  coal 
companies  know  what  is  expected  of 
them  and  citizens  know  what  is 
intended  and  how  they  can 
participate;  and 

•  Continuing  consultation,  cooperation, 
and  communication  with  interest 
groups  during  the  rulemaking  process 
in  order  to  increase  the  quality  of  the 
rulemaking,  and,  to  the  greatest  extent 
possible,  reflect  consensus  on 
regulatory  issues. 

U.S.  Fish  and  Wildlife  Service 

The  mission  of  the  U.S.  Fish  and 
Wildlife  Service  is  to  work  with  others 
to  conserve,  protect,  and  enhance  fish, 
wildlife,  and  plants  and  their  habitats 
for  the  continuing  benefit  of  the 
American  people.  Four  principal 
mission  goals  include: 

•  The  sustainability  offish  and  midlife 
populations.  FWS  conserves,  protects, 
restores,  and  enhances  fish,  wildlife, 
and  plant  populations  entrusted  to 
our  care.  FWS  carries  out  this  mission 
goal  through  migratory  bird 
conservation  at  home  and  abroad; 


native  fisheries  restoration:  recovery 
and  protection  of  threatened  and 
endangered  species;  prevention  and 
control  of  invasive  species;  and  work 
with  international  partners. 

•  Habitat  conservation — a  network  of 
lands  and  waters.  Cooperating  with 
others,  FWS  strives  to  conserve  an 
ecologically  diverse  network  of  lands 
and  waters — of  various  ownerships — 
providing  habitats  for  fish,  wildlife, 
and  plant  resources.  This  mission  goal 
emphasizes  two  kinds  of  strategic 
actions:  (1)  the  development  of  formal 
agreements  and  plans  with  partners 
who  provide  habitat  for  multiple 
species;  and  (2)  the  actual 
conservation  work  necessary  to 
protect,  restore,  and  enhance  those 
habitats  vital  to  fish  and  wildlife 
populations.  The  FWS  habitat 
conservation  strategy  uses  an 
ecosystem  approach  to  focus  on  the 
interaction  and  balance  of  people, 
lands  and  waters,  and  fish  and 
wildlife. 

•  Public  use  and  enjoyment.  FWS 
provides  opportunities  to  the  public 
to  enjoy,  understand,  and  participate 
in  the  use  and  conservation  of  fish 
and  wildlife  resources.  The  Service 
directs  activities  on  national  wildlife 
refuges  and  national  fish  hatcheries 
that  increase  opportunities  for  public 
involvement  with  fish  and  wildlife 
resources.  Such  opportunities  include 
hunting,  fishing,  wildlife  observation 
and  photography,  and  environmental 
education  and  interpretation,  as  well 
as  affording  the  public  hands-on 
experiences  through  volunteer 
conservation  activities  on  Service 
lands. 

•  Partnerships  in  natural  resources. 
FWS  supports  and  strengthens 
partnerships  with  tribal.  State,  and 
local  governments  and  others  in  their 
efforts  to  conserve  and  enjoy  fish, 
wildlife,  and  plants  and  habitats.  FWS 
administers  Federal  grants  to  States 
and  territories  for  restoration  of  fish 
and  wildlife  resources  and  has  a 
continuing  commitment  to  work  with 
tribal  governments.  FWS  also 
promotes  partnerships  with  other 
Federal  agencies  where  common  goals 
can  be  developed. 

The  Service  carries  out  these  mission 
goals  through  several  types  of 
regulations  and  programs.  The  Service 
works  continually  with  foreign  and 
State  governments,  affected  industries 
and  individuals,  and  other  interested 
parties  to  minimize  any  burdens 
associated  with  Service-related 
activities.  The  Service  attempts  to 


ensure  a  balance  between  any  possible 
public  burdens  and  adequate  protection 
for  the  natiiral  resource. 

The  Service  implements  and  enforces 
regulations  that  govern  public  access, 
use,  and  recreation  on  more  than  500 
national  wildlife  refuges  and  in  national 
fish  hatcheries.  The  Service  authorizes 
those  uses  that  are  compatible  with  the 
purpose  for  which  each  area  was 
established,  are  consistent  with  State 
and  local  laws  where  practical,  and 
afford  the  public  appropriate  economic, 
recreational,  and  conservation 
opportunities. 

The  Service  administers  regulations  to 
manage  migratory  bird  resources. 
Annually,  the  Service  issues  a 
regulation  on  migratory  bird  hunting 
seasons  and  bag  limits  that  is  developed 
in  partnership  with  the  States,  tribal 
governments,  and  the  Canadian  Wildlife 
Service.  These  regulations  are  necessary 
to  permit  migratory  bird  hunting  that 
would  otherwise  be  prohibited  by 
various  international  treaties. 

The  Service  enforces  regulations  to 
fulfill  its  statutory  obligation  to  identify 
and  conserve  species  faced  with 
extinction.  The  Endangered  Species  Act 
(ESA)  dictates  that  the  basis  for 
determining  endangered  species  is 
limited  to  biological  considerations. 
Regulations  enhance  the  conservation  of 
listed  species  and  certain  marine 
mammals.  Regulations  also  help  other 
Federal  agencies  comply  with  the  ESA, 
which  prohibits  them  fi-om  conducting 
activities  that  would  jeopardize  the 
existence  of  endangered  species  or 
adversely  modify  critical  habitat  of 
listed  species.  In  designating  critical 
habitat,  the  Service  considers  biological 
information  and  economic  and  other 
impacts  of  the  designation.  Areas  may 
be  excluded  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion, 
provided  that  such  exclusion  will  not 
result  in  the  extinction  of  the  species. 

Some  Service  regulations  permit 
activities  otherwise  prohibited  by  law. 
These  regulations  allow  possession,  sale 
or  trade,  scientific  research,  and 
educational  activities  involving  fish  and 
wildlife  and  their  parts  or  products.  In 
general,  these  regulations  supplement 
State  regulations  and  cover  activities 
that  involve  interstate  or  foreign 
commerce.  In  carrying  out  its  assistance 
programs,  the  Service  administers 
regulations  to  help  interested  parties 
obtain  Federal  assistance  and  also  to 
help  assistance  recipients  comply  with 
applicable  laws  and  Federal 
requirements. 
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National  Park  Service 

The  National  Park  Service  is 
dedicated  to  conserving  the  natural  and 
cultural  resources  and  values  of  the 
National  Park  System  for  the  enjoyment, 
education,  and  inspiration  of  this  and 
future  generations.  The  Service  also 
manages  a  great  variety  of  national  and 
international  programs  designed  to  help 
extend  the  benefits  of  natural  and 
cultural  resource  conservation  and 
outdoor  recreation  throughout  this 
country  and  the  world. 

There  are  385.  units  in  the  National 
Park  System,  including  national  parks 
and  monuments;  scenic  parkways, 
preserves,  trails,  riverways,  seashores, 
lakeshores,  and  recreation  areas;  and 
historic  sites  associated  with  important 
movements,  events,  and  personalities  of 
the  American  past. 

The  National  Park  Service  develops 
and  implements  park  management  plans 
and  staffs  the  areas  imder  its 
administration.  It  relates  the  natural 
values  and  historical  significance  of 
these  areas  to  the  public  through  talks, 
tours,  films,  exhibits,  and  other 
interpretive  media.  It  operates 
campgroimds  and  other  visitor  facilities 
and  provides,  usually  through 
concessions,  lodging,  food,  and 
transportation  services  in  many  areas. 
The  National  Park  Service  also 
administers  the  following  programs:  the 
State  porti-jn  of  the  Land  and  Water 
Conservation  Fund,  Nationwide 
Outdoor  Recreation  coordination  and 
information  and  State  comprehensive 
outdoor  recreation  planning,  planning 
and  technical  assistance  for  the  National 
Wild  and  Scenic  Rivers  System,  and  the 
National  Trails  System,  natural  area 
programs,  the  National  Register  of 
Historic  Places,  national  historic 
landmarks,  historic  preservation, 
technical  preservation  services.  Historic 
American  Buildings  survey.  Historic 
American  Engineering  Record,  and 
interagency  aurcheological  services. 

The  National  Park  Service  maintains 
regulations  that  help  manage  public  use, 
access,  and  recreation  in  units  of  the 
National  Park  System.  The  Service 
provides  visitor  and  resource  protection 
to  ensure  public  safety  and  prevent 
degradation  of  resources.  The  regulatory 
program  develops  and  reviews 
regulations,  maintaining  consistency 
with  State  and  local  laws,  to  allow  these 
uses  if  they  are  compatible  with  the 
purpose  for  which  each  area  was 
established. 

Bureau  of  Reclamation 

The  Bureau  of  Reclamation's  mission 
is  to  manage,  develop,  and  protect  water 


and  related  resources  in  an 
environmentally  and  economically 
sound  manner  in  the  interest  of  the 
American  public.  To  accomplish  this 
mission.  Reclamation  applies 
management,  engineering,  and  scientific 
skills  that  result  in  effective  and 
environmentally  sensitive  solutions. 

Reclamation  projects  provide  for  some 
or  all  of  the  following  concurrent 
purposes:  irrigation  water  service, 
municipal  and  industrial  water  supply, 
hydroelectric  power  generation,  water 
quality  improvement,  groimdwater 
management,  fish  and  wildlife 
enhancement,  outdoor  recreation,  flood 
control,  navigation,  river  regulation  and 
control,  system  optimization,  and 
related  uses.  Reclamation  has  increased 
seciuity  at  its  facilities  and  is 
implementing  its  law  enforcement 
auUiorization  received  in  November 
2001. 

Reclamation's  regulatory  program  is 
designed  to  ensiu^  that  its  mission  is 
carried  out  expeditiously,  efficiently, 
and  with  an  emphasis  on  cooperative 
problem-solving. 

DOI— National  Park  Service  (NPS) 


RNAL  RULE  STAGE 


75.  •  SNOWMOBILE  REGULATIONS; 
YELLOWSTONE  AND  GRAND  TETON 
NATIONAL  PARKS  AND  JOHN  D. 
ROCKEFELLER  MEMORIAL 
PARKWAY 

Priority: 

Other  Significant 
Legal  Authority: 

16  use  1;  16  use  3;  16  USC  9a;  16 
use  460(q);  16  USC  462{k) 

CFR  Citation: 

36  CFR  7.13;  36  CFR  7.21;  36  CFR  7,22 

Legal  Deadline: 

Final,  Judicial.  November  15,  2002. 

At>stract: 

This  is  a  multiphase  rule  with  the  next 
phase  legally  due  to  be  published  by 
November  15,  2002.  This  phase  will 
delay,  for  one  year,  certain  provisions 
of  the  existing  snowmobile  and 
snowcoach  regulations  at  the  parks. 
The  next  phase  will  implement  any 
new  provisions  for  snowmobile 
management  that  arise  from  the  record 
of  decision  due  to  be  issued  in  spring   , 
2003.  It  is  expected  that  those 


provisions  will  become  effective  before 
the  winter  use  season  of  2003-2004. 

Statement  of  Need: 

The  rulemaking  is  necessary  as  a  result 
of  legal  action  taken  by  the 
International  Snowmobile 
Manufacturers  Association  (ISMA)  and 
others  in  June  2001.  The  NPS  agreed 
to  reevaluate  the  impacts  of  the  existing 
regiilations  on  local  economies  and  to 
analyaze  and  incorporate  provisions  for 
new  technology  snowmobile  engines 
into  the  existing  Winter  Use 
Management  Plan. 

Summary  of  (.egai  Basle: 

The  National  Park  Service  entered  into 
a  settiement  agreement  with  ISMA  and 
others  in  June  2001.  This  agreement 
was  a  result  of  a  lawsuit  initiated  by 
ISMA  disputing  provisions  of  the 
snowmobile  regulations  written  at  the 
end  of  the  Clinton  administration.  The 
setUement  agreement  required 
publication  of  a  final  rule,  if  necessary, 
by  November  15,  2002. 

Attemativee: 

The  only  alternative  to  these 
regulations  would  be  to  allow 
provisions  of  the  existing  regulations 
for  the  parks  to  go  into  effect  for  the 
winter  use  season  2002-2003.  The 
result  would  be  a  50  percent  reduction 
in  snowmobiles  allowed  into 
Yellowstone  and  Grand  Teton  National 
Parks  with  each  entrance  station  being 
allotted  a  set  number  of  users  to  enter 
per  day. 

Anticipated  Cost  and  Benefits: 

This  rule  would  delay  adverse 
economic  impacts  from  the  existing 
rule  for  one  year.  There  may  be 
economic  benefits  resulting  fit)m  the 
proposed  extension.  In  the  draft 
supplemental  environmental  impact 
statement  (DSEIS)  the  NPS  estimated 
that  in  2003-2004,  the  economic 
outputs  and  employment  impacts  of 
implementing  actions  under  this  rule 
are:  in  the  five-county,  greater 
Yellowstone  area,  an  estimated  loss  of 
$15.9  to  $21.1  million;  in  the  three^ 
State  area  surrounding  the  parks,  a 
variance  of  a  possible  $18.4  million 
loss  to  a  $7.0  million  increase. 
Increased  winter  visitation  from  new 
visitors  to  the  park  under  existing 
regidations  could  substantially  offset 
estimated  losses  and  employment 
reductions  from  ciurent  visitors. 

Risks: 

If  the  rulemaking  were  not  to  proceed, 
the  gateway  communities  surrounding 
Yellowstone  and  Grand  Teton  National 
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Parks  would  experience  a  decrease  in 
snowmobile  use  of  50  percent 
beginning  this  winter  use  season. 
Allowing  the  existing  regulations  to 
become  effective  would  cause  adverse 
economic  impacts  on  the  local 
communities  and  potentially  to  the 
surrounding  three-State  area. 

Timetable: 


ActkMi 

Dale          FRCMe 

NPRM 
Final  Action 

03/29/02    67  FR  15145 
11/00/02 

Regulatory  Flexibility  Analysis 
Required: 

No 

None 

Kym  A.  Hall 

Regulations  Program  Manger 
Department  of  the  biterior 
National  Park  Service 
1849  C  Street  NW. 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym    hall@nps.gov 

RIN:  1024-AD09 

(XX— Minerals  Management  Service 
(MMS) 


PROPOSED  RULE  STAGE 


76.  •  REUEF  OR  REDUCTION  IN 
ROYALTY  RATES  —  DEEP  GAS 
PROVISIONS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

43  use  1331  et  seq 

CFR  Citation: 

30  CFR  203 

Legal  Deadline: 

None 

Abstract: 

Declines  in  outer  continental  shelf 
production  from  existing  fields  need  to 
be  offset  by  new  sources  to  keep  up 
with  growing  demand.  Very  little  of  the 
deep  gas  potential  in  shallow  water 
areas  of  the  Gulf  of  Mexico  has  yet 
been  explored.  Extensive  infrastructure 
already  exists  in  shallow  water,  unlike 
in  deep  water,  so  new  production  could 


reach  market  quickly.  Because  the  most 
prospective  tracts  in  shallow  water  are 
already  under  lease,  most  of  the  deep 
gas  potential  in  shallow  water  may 
already  have  been  acquired.  This  rule 
proposes  temporary  incentives  in  the 
form  of  royalty  suspension  volumes  for 
deep  wells  (at  least  15.000  feet  below 
significant  energy  action  level)  on 
existing  leases  that  explore  for  or 
produce  gas. 

Statement  of  Need: 

Very  little  of  the  deep  gas  potential  in 
shallow  water  areas  of  the  Gulf  of 
Mexico  has  yet  been  explored. 
Extensive  infrastructiu«  already  exists 
in  shallow  water,  unlike  in  deep  water, 
so  new  production  could  reach  market 
quickly.  Because  the  most  productive 

tracts  in  shallow  water  are  already 
under  lease,  most  of  the  deep  gas 
potential  in  shallow  water  may  already 
have  been  acquired.  This  rule  would 
accelerate  exploration  and  production 
of  deep  gas  by  providing  temporary 
incentives  in  the  form  of  royalty 
suspension  volumes  for  deep  wells  on 
existing  leases  that  explore  for  or 
produce  gas. 

Summary  of  Legal  Basis: 

The  OCS  Lands  Act  is  the  basis  for  our 
regulations  on  suspending  or  lowering 
royalties  on  "producing"  OCS  leases. 
The  Deep  Water  Royalty  Relief  Act. 
which  amended  the  CK]S  Lands  Act,  is 
the  basis  for  regulations  to  reduce  or 
eliminate  royalty  on  "non-producing" 
leases  in  the  Gulf  of  Mexico  west  of 
87  degrees,  30  minutes  West  longitude. 
It  gives  the  Secretary  of  the  hiterior  this 
authority  to  (1)  promote  development 
or  increased  production  on  producing 
and  non-producing  leases,  or  (2) 
encourage  production  of  marginal 
resources  on  producing  and  non- 
producing  leases. 

Alternatives: 

There  are  two  alternatives  —  providing 
incentives  only  through  the  lease  sale 
process,  or  through  an  application 
process.  Reserving  the  deep  gas 
incentive  only  for  new  leases  issued  in 
future  sales 

will  not  encourage  exploration  and 
production  of  much  of  the  deep  gas 
potential  that  underlies  existing  leases. 
Many  of  the  best  blocks  have  not  been 
through  a  sale  in  decades.  Also,  new 
leases  would  be  less  able  to  use  the 
existing  infrastructure  than  existing 
leases  so  additional  gas  production 
would  be  delayed.  Granting  royalty 
relief  on  a  case-by-case  basis  to  existing 
leases  would  better  protect  against 


unnecessary  royalty  relief  but  is 
unlikely  to  encourage  much  additional 
production.  The  unavoidable 
complexity  and  delays  in  a  system  like 
we  use  in  the  discretionary  deep  water 
royalty  relief  program  would  discourage 
many  lessees  and  delay  the  desired 
activity  by  those  that  would  apply. 

Anticipated  Cost  and  Benefits: 

Costs  of  this  program  to  the  federal 
government  are  the  foregone  royalties 
associated  with  drilling  and  production 
of  deep  gas  that  would  have  occurred 
even  if  no  royalty  suspension 
incentives  were  offered.  We  estimate 
that  recipients  of  deep  gas  royalty  relief 
will  earn  an  average  of  350  Bcf  of  gas 
royalty  relief  each  year  fit)m  activity 
that  would  have  taken  place  without 
the  program. 

This  rule's  royalty  benefits  derive  from 
the  extra  gas  production  (i.e.,  gas 
produced  in  excess  of  the  royalty 
suspension  volumes)  bnm  discoveries 
induced  by  the  program  incentives  and 
resulting  drilling.  We  estimate  this 
benefit  to  be,  on  average,  370  Bcf  of 
gas  each  year,  yielding  a  net  annual 
royalty  benefit  of  20  Bcf. 

The  additional  gas  production  resulting 
from  this  rule  also  offers  an  important 
timing  benefit.  We  do  not  expect 
significant  gas  production  from  deep 
water  for  another  10-15  years.  We 
estimate  that  this  rule  will  result  in 
twice  as  many  deep  wells  drilled  each 
year  of  the  program  producing  1  to  2 
Tcf  more  gas  production  in  shallow 
water.  The  additional  gas  voliunes  will 
help  offset  declines  in  other  OCS  gas 
production  until  deep  water  gas  comes 
on  stream,  thereby  moderating  gas 
prices  and  reducing  the  need  for  gas 
imports  and  consumption  of  dirtier 
fuels. 

Risks: 

The  risk  of  not  offering  royalty  relief 
provided  in  this  rulemaking 

action  is  that  some  deep  gas  resources 
in  shallow  water  will  not  be 

developed,  at  least  not  during  a  period 
when  growing  demand  and  declines  in 
traditional  sources  for  natural  gas  will 
lead  to  volatile  prices. 

Timetable: 


Action 


Dale  FR  Cite 


NPRM 

NPRM  Comment 
Penod  End 


11/00/02 
01AXV03 


Regulatory  FlexiblUty  Analysis 
Required: 

No 
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Government  Levels  Affected: 

None 

Agency  Contact: 

Kimikum  Ray 

Geologist 

Department  of  the  Interior 

Minerals  Management  Service 

381  Elden  Street 

Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.ray@mms.gov 

RIN:  1010-ADOl 
DOI— MMS 


RNAL  RULE  STAGE 


77.  e  VALUATION  OF  OIL  FROM 
INDIAN  LEASES 

Priority: 

Other  Significant 

Legal  Authority: 

25  use  2101  et  seq;  25  USC  396  et 
seq;  25  USC  396a  et  seq;  30  USC  1001 
et  seq;  30  USC  1701  et  seq;  30  USC 
351  et  seq;  30  USC  181  et  seq 

CFR  Citation: 

30  CFR  206 

Legal  Deadline: 

None 

Abstract: 

This  rule  would  modify  the  regulations 
that  establish  royalty  value  for  oil 
produced  bora  Indian  leases  and  create 
a  new  form  for  collecting  value  and 
differential  data.  These  changes  would 
decrease  reliance  on  oil  posted  prices 
and  make  Indian  oil  royalty  valuation 
more  consistent  with  the  terms  of 
Indian  leases. 

Statement  of  Need: 

Current  oil  valuation  regulations  rely 
on  posted  prices  and  prices  under 
arm=s-length  sales  to  value  oil  that  is 
not  sold  at  arm=s-length.  Over  time, 
posted  prices  have  become  increasingly 
suspect  as  a  fair  measure  of  market 
value.  This  rulemaking  would  modify 
valuation  regulations  to  place 


substantial  reliance  on  the  higher  of 
crude  oil  spot  prices,  major  portion 
prices,  of  gross  proceeds,  and  eliminate 
any  direct  reliance  on  posted  prices. 
This  rulemaking  would  also  add  more 
certainty  to  valuation  of  oil  produced 
bom  Indian  leases. 

Summary  of  Legal  Basis: 

The  primary  legal  basis  for  this 
rulemaking  is  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  as 
amended,  which  defines  the  Secretary 
of  the  Interior=s  (1)  authority  to 
implement  and  maintain  a  royalty 
management  system  for  oil  and  gas 
leases  on  Indian  lands,  and  (2)  trust 
responsibility  to  administer  Indian  oil 
and  gas  resources. 

Alternatives: 

We  considered  a  range  of  valuation 
alternatives  such  as  making  minor 
adjustments  to  the  ciurent  gross 
proceeds  valuation  method,  using 
futures  prices,  using  index-based  prices 
vdth  fixed  adjustments  for  production 
fit)m  specific  geographic  zones,  relying 
on  some  type  of  field  pricing  other  than 
posted  prices,  and  taking  oil  in-kind. 
We  chose  the  higher  of  the  average  of 
the  high  daily  applicable  spot  prices  for 
the  month,  major  portion  prices  in  the 
field  or  area,  or  gross  proceeds  received 
by  the  lessee  or  its  affiliate.  We  chose 
spot  prices  as  one  of  the  three  value 
measures  because  (1)  they  represent 
tactual  trading  activity  in  the  market, 

(2)  they  mirror  New  York  Mercantile 
Exchange  futiires  prices,  and  (3)  they 
permit  use  of  an  index  price  for  the 
market  center  nearest  the  lease  for  oil 
most  similar  in  quality  to  that  of  the 
lease  production. 

Anticipated  Cost  and  Benefits: 

We  estimate  compliance  with  this 
rulemaking  would  cost  the  oil  industry 
approximately  $5.4  million  the  first 
year  and  $4.9  million  each  year 
thereafter.  These  estimates  include  the 
up-front  computer  programming  and 
other  administrative  costs  associated 
with  processing  the  new  form.  The 
monetary  benefits  of  this  rulemaking 
are  an  estimated  $4.7  million  increase 
in  annual  royalties  collected  on  oil 
produced  from  Indian  leases. 
Additional  benefits  include 
simplification  and  increased  certainty 
of  oil  pricing,  reduced  audit  efforts,  and 


reduced  valuation  determinations  and 
associated  litigation. 

Risks: 

The  risk  of  not  modifying  current  oil 
valuation  regulations  is  that  Indian 
recipients  may  not  receive  royalties 
based  on  the  highest  price  paid  or 
offered  for  the  major  portion  of  oil 
produced — a  common  requirement  in 
most  Indian  leases.  These  modifications 
ensure  that  the  Department  fulfills  its 
trust  responsibilities  for  administering 
Indian  oil  and  gas  leases  under 
governing  mineral  leasing  laws,  treaties, 
and  lease  terms. 

Timetable: 


Action 

Date 

FR  CMe 

ANPRM 

12/20/95 

60  FR  65610 

NPRM 

02/12/98 

63  FR  7089 

NPRM  Comment 

04/09/98 

Period  Extended 

NPRM  Comment 

05/13/98 

Period  End 

Supplementary 

01/05«X) 

65  .FR  10436 

Proposed  Rule 

ANPRM  Comment 

03/19/00 

Period  End 

NPRM  Comment 

03/20/00 

Period  Extended 

Final  Action 

10AXV03 

Final  /Vction  Effective 

01/00/04 

Regulatory  Flexibility  Analysis 

Required: 

Yes 

Small  Entities  Affected: 

Btisinesses,  Governmental  Jurisdictions 

Government  Levels  Affected: 

Tribal 

Agency  Contact: 

Sharron  Gebhardt 

Regulatory  Specialist 

Department  of  the  Interior 

Minerals  Management  Service 

MS  320B2 

PO  Box  25165 

Denver,  CO  80225-3211 

Phone:  303  231-3211 

Fax:  303  231-3385 

Email:  sharron.gebhardt@mms.gov 

Related  RIN:  Previously  reported  as 
1010-AC24 

RIN:  1010-ADOO 

BILLING  CODE  4310-AK-S 
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DEPARTMENT  OF  JUSTICE  (OOJ) 

StatMiMnt  Of  Regulatory  PrlorlliM 

The  first  and  overriding  priority  of  the 
Department  of  Justice  is  to  prevent, 
detect,  disrupt,  and  dismantle  terrorism 
while  preserving  constitutional  liberties. 
To  fulAll  this  mission,  the  Department 
is  devoting  all  the  resources  necessary 
and  utilizing  all  legal  authorities  to 
eliminate  terrorist  networks,  to  prevent 
terrorist  attacks,  and  to  bring  to  justice 
those  who  kill  Americans  in  the  name 
of  murderous  ideologies.  It  is  engaged  in 
an  aggressive  arrest  and  detention 
campaign  of  lawbreakers  with  a  single 
objective:  To  get  terrorists  off  the  street 
before  they  can  harm  more  Americans. 
In  addition  to  using  investigative, 
prosecutorial,  and  other  law 
enforcement  activities,  the  Department 
is  also  using  the  regulatory  process  to 
enhance  its  ability  to  prevent  future 
terrorist  acts  and  safeguard  our  borders 
while  ensuring  that  America  remains  a 
place  of  welcome  to  foreigners  who 
come  here  to  visit,  work,  or  live 
peacefully. 

Accordingly,  the  Department  has 
issued  immigration  regulations:  (1)  to 
register  and  more  closely  monitor 
certain  nonimmigrants  from  designated 
countries:  reinvent  the  processes  for 
monitoring  the  admission  and  status  of 
foreign  students;  (2)  to  provide  for  a 
uniform  policy  on  the  safeguarding  of 
information  relating  to  INS  detainees; 
and  (3)  to  establish  greater  control  over 
the  visitor  visa  process.  In  addition,  the 
Department  has  also  issued  regulations 
to  prevent  dissemination  by  selected 
inmates  of  information  that  could 
endanger  the  national  security  and 
regulations  authorizing  immigration 
judges  to  issue  protective  orders  and 
seal  records  relating  to  law  enforcement 
or  national  security  information.  (These 
and  other  completed  and  ongoing 
antiterrorism  regulatory  actions  are 
described  in  a  separate  section  of  this 
Statement  below.) 

Inunigration 

Although  the  Congress  is  currently 
considering  legislation  to  restructiire  the 
immigration  agencies,  this  Statement 
presents  the  Department's  past  and 
current  efforts  to  improve  the 
enforcement  and  administration  of  the 
immigration  laws.  The  Department  will 
continue  to  advance  the  President's 
antiterrorism  objectives  with  regulatory 
initiatives  that  support  law  enforcement 
activities  and  increase  border  security 
along  with  its  immigration  mission 
responsibilities.  The  INS  administers 
regulations  governing  the  admission  of 
legal  immigrants  and  temporary  visitors. 


apprehension  and  deportation  of  illegal 
aliens,  alien  employment  authorization 
and  verification,  asylum,  and    , 
naturalization. 

The  Department's  top  regulatory 
initiatives  are  described  below,  but 
many  of  the  Agency's  key  initiatives 
occur  either  outside  of  the  rulemaking 
process  or  supplement  it.  Although  this 
regulatory  agenda  focuses  on 
strengthening  homeland  security,  the 
Department  is  pursuing  an  aggressive 
agenda,  through  both  regulations  and 
systems  development,  to  enhance  the 
delivery  of  immigration  services. 

Strengthening  Immigration  Enforcement 

During  the  next  12  months,  the 
Department  will  continue  to  implement 
rulemakings  focused  on  supporting  the 
President's  homeland  defense 
initiatives.  In  addition  to  regulations 
published  as  a  result  of  the  events  of 
September  11.  2001,  the  Agency  is 
pursuing  rulemaking  to  implement  three 
major  components  of  the  President's 
directive  on  Homeland  Security:  (1) 
control  and  tracking  of  foreign  students 
and  exchange  visitors;  (2)  an  improved 
entry-exit  system  that  will  track  the 
arrivals  and  departures  of  foreign 
visitors  who  come  to  the  United  States. 
The  Attorney  General  has  also 
mandated  that  one  aspect  of  this  system 
will  include  additional  registration 
requirements  for  certain  nonimmigrants 
from  countries  of  concern  to  the  United 
States  for  national  security  reasons;  and 
(3)  a  surrender  requirement  for  aliens 
removed  from  the  United  States. 

•  Tracking  Foreign  Students  and 
Exchange  Visitors 

In  response  to  the  first  component  of 
the  President's  directive,  the  Service  is 
implementing  section  641  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA). 
Section  641  requires  the  Service  to 
collect  current  information,  on  an 
ongoing  basis,  bom  schools  and 
exchange  programs  relating  to 
nonimmigrant  foreign  students  and 
exchange  visitors  during  the  course  of 
their  stay  in  the  United  States.  In 
addition,  the  USA  PATRIOT  Act,  Public 
Law  107-56,  amended  section  641  to 
require  full  implementation  and 
expansion  of  Student  and  Exchange 
Visitor  Information  System  (SEVIS) 
prior  to  January  1,  2003.  Furthermore, 
the  Enhanced  Border  Security  and  Visa 
Entry  Reform  Act  of  2002  (Pub.  L.  107- 
173)  (Border  Security  Act)  adds  to  and 
clarifies  the  collection  of  student  and 
school  information  and  specifically 
requires  an  educational  institution  to 
report  any  failure  of  an  alien  to  enroll 


not  later  than  30  days  after  registration 
deadline.  The  Service  is  promulgating 
several  regulations  fociised  on 
addressing  control  issues  for  over 
500,000  international  students  attending 
colleges  and  universities  in  the  United 
States  and  a  similar  number  of  exchange 
visitors  entering  the  United  States 
through  the  Department  of  State's  (DOS) 
"J"  visa  program. 

The  Service  has  embarked  on  a  series 
of  regidatory  and  nonregulatory 
initiatives  to  improve  the  tracldng  of 
foreign  students.  A  key  component  of 
this  initiative  is  the  creation  of  SEVIS, 
an  Internet-based  system  through  which 
schools  must  submit  ciurent 
information  on  noninmugrant  students 
(F  and  M  visa)  and  exchange  visitors  (J 
visa)  and  their  dependents  (F-2,  M-2, 
and  J-2).  SEVIS  enables  schools  and 
program  sponsors  to  transmit  electronic 
information  and  event  notifications,  via 
the  Internet,  to  the  Service  and  DOS 
throughout  a  student's  or  exchange 
visitor's  stay  in  the  United  States.  SEVIS 
will  be  informed  of  status  events  for 
international  students  and  exchange 
visitors  including,  but  not  limited  to, 
entry/exit  data,  changes  of  address, 
program  extensions,  employment 
notifications,  and  changes  in  program  of 
study.  SEVIS  will  also  provide  system 
alerts,  event  notifications,  and  reports  to 
the  end-user  schools  and  programs,  as 
well  as  for  Service  and  DOS  offices. 
SEVIS  will  be  mandatory  after  January 
30,  2003,  for  all  institutions  wishing  to 
bring  F/M/J  aliens  into  the  United 
States. 

Also,  on  December  21, 1999,  the 
Service  published  a  proposed  rule  at  64 
FR  71323  establishing  a  fee  and  a  fee 
collection  system  allowing  the  Service 
to  collect  the  fee  authorized  by  section 
641  of  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996  (IIRIRA).  The  interim  final  rule 
currently  under  expedited  development 
differs  from  the  earlier  proposed  rule  in 
several  ways.  First,  Public  Law  106-396 
amended  section  641  of  IIRIRA  to 
provide  that  the  Attorney  General, 
rather  than  schools,  is  to  collect  the  fee. 
Second,  Congress  appropriated  startup 
funds  for  the  program  after  the 
publication  of  the  proposed  rule. 
Accordingly,  the  forthcoming  final  rule 
will  reflect  a  lower  fee,  based  on  a  new 
fee  study,  which  does  not  recapture 
those  startup  funds  already 
appropriated.  Finally,  the  Service  will 
build  into  the  final  ride  additional 
flexibility  regarding  the  means  and 
methods  of  payment.  The  interim  final 
rule  will  mdce  compliance  easier  than 
what  was  initially  proposed. 
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In  addition,  INS  published  on  August 
27,  2002.  at  67  FR  54941,  an  interim 
rule  governing  F  and  M  nonimmigrants. 
This  rule  clarifies  that  nonimmigrant 
aliens  who  reside  outside  the  U.S.  and 
regvdarly  commute  across  a  land  border 
to  study  may  do  so  on  a  part-time  basis 
within  the  F  or  M  nonimmigrant 
category.  These  changes  are  being  made 
to  frtcilitate  and  legitimate  part-time 
study  along  border  communities  while 
ensuring  that  all  applicable 
requirements  and  safeguards  are  met 
(INS  No.  2220-02,  RIN  1115-AG75) 

•  Entry-Exit  System  and  Special 
Registration  Requirements  for  Certain 
Nonimmigrants 

Congress  has  mandated  that,  by  2005, 
the  Department  must  complete 
deployment  of  an  entry-exit  system  that 
integrates  the  available  alien  arrival  and 
departure  data  that  exists  in  the 
Department  and  DOS  systems.  This 
system  also  must  include  the  arrival  and 
departure  data  for  any  visitor  who 
transits  through  the  air  and  seaports  and 
is  admitted  under  the  Visa  Waiver 
Program.  In  addition,  recent  legislation 
requires  that  visas  and  other  entry  travel 
documents  issued  on  or  after  October 
26,  2004,  be  machine  readable  and 
contain  biometrics  and  that  INS  deploy 
machines  to  read  those  dociunents  at  all 
ports-of-entry  by  that  date.  The  entry- 
exit  system  must  capture  arrival  and 
departure  data  from  these  biometric 
.  documents.  The  Administration  is  also 
planning  to  make  the  entry-exit  system 
as  comprehensive  as  possible  to  include 
arrival  and  departiire  information  that  is 
not  ciurently  recorded  by  existing 
systems. 

As  part  of  this  initiative,  the  Service 
will  promulgate  regulations  to 
implement  the  provisions  of  section 
21 7(h)  of  the  Immigration  and 
Nationality  Act  (INA)  concerning 
electronic  passenger  manifest 
requirements  for  carriers  who  transport 
Visa  Waiver  Program  applicants,  as  well 
as  the  provisions  of  section  402  of  the 
Border  Security  Act  that  requires 
submission  of  arrival  and  departure 
manifests  electronically  in  advance  of  a 
commercial  aircraft  or  vessel's  arrival  in 
or  departure  from  the  United  States.  The 
rule  also  proposes  to  require  manifest 
data  on  certain  passengers,  crew,  and 
voyages  previously  exempt  bom.  this 
.  requirement. 

In  addition,  the  Service  and  DOS  plan 
to  promulgate  complementary 
regulations  imder  section  212  of  the  DMA 
that  will  remove  the  current  visa  and 
passport  waivers  for  permanent 
residents  of  Canada  and  Bermuda  who 


are  citizens  of  approximately  55  other 
coimtries.  Although  these  regulations 
are  being  promulgated  for  national 
security  and  related  reasons,  and  not 
strictly  for  purposes  of  the  entry-exit 
system,  the  system  will  be  improved  as 
a  result  of  the  arrival/departiue  data  that 
will  now  be  available  on  these 
previously  dociunent-exempt  visitors  to 
the  U.S. 

•  Surrender  Requirement  for  Aliens 
Ordered  Removed  frt>m  the  U.S.  ' 

In  an  effort  to  streamline  the  removal 
process,  the  Service  will  promulgate  a 
rule  that  requires  aliens  who  become 
subject  to  a  final  order  of  removal  to 
surrender  themselves  to  the  Service 
within  30  days  thereafter.  This  nUe 
provides  that  aliens  who  are  given 
notice  of  the  mandatory  duty  to 
surrender  and  later  fail  to  comply  with 
the  surrender  obligation  will  be  denied 
all  discretionary  immigration  benefits 
for  the  remainder  of  their  presence  in 
the  U.S.  and  for  10  years  after  their 
departure.  This  action  enhances  the 
integrity  of  the  removal  process  by 
shifting  the  burden  upon  termination  of 
removal  proceedings — eliminating  the 
requirement  that  the  Service  seek  out 
those  subject  of  final  removal  orders — 
and  instead  requiring  that  such  persons 
present  themselves  for  removal.  The 
surrender  requirement  will  apply  to 
aliens  who  receive  notice  of  the 
obligation  in  the  course  of  thefr 
immigration  proceedings  or 
concurrently  with  the  final  order  of 
removal. 

Concurrently,  the  Service  has 
launched  an  initiative  to  address  the 
fact  that  hundreds  of  thousands  of 
aliens  who  already  have  final  removal 
orders  have  not  departed  the  United 
States.  Such  aliens,  termed  absconders, 
are  the  subject  of  the  Service's  sub- 
regulatory  Absconder  Apprehension 
Initiative  (AAI).  which  is  designed  to 
enhance  the  ability  of  the  Service's 
limited  workforce  to  apprehend 
absconders.  In  the  AAI.  the  Service  has 
begun  reviewing  the  files  of  absconders 
to  enter  appropriate  records  into  the 
National  Crime  Information  Center 
(NCIC)  data  base  so  that  they  may  be 
apprehended  when  encountered  by 
Federal,  State,  or  local  law  enforcement 
officials.  This  effort  supplements  efforts 
being  undertaken  by  the  Service  to  use 
recent  resource  enhancements  to 
apprehend  those  absconders  whom  the 
Service  can  locate. 

Strengthening  Immigration  Services 

In  addition  to  the  initiatives  to 
strengthen  homeland  security  as  set 
forth  above,  the  Service  plans  to  re- 


engineer  its  regulations  that  govern 
nonimmigrant  classes  and  admission 
requirements.  These  regulations  are 
codified  in  8  CFR  214  and  have  grown 
in  size  and  complexity  during  the  past 
15  years  as  Congress  has  added  at  least 
10  new  nonimmigrant  classes  and 
expanded  the  requirements  and 
restrictions  on  many  of  the  existing 
classes.  The  regulatory  outline  for  part 
214  has  become  extremely  complicated. 
This  initiative  provides  for  a 
comprehensive  reorganization, 
streamlining,  and  rewriting  of  8  CFR 
part  214.  There  are  a  number  of  other 
planned  regulatory  actions  focused  on 
improving  benefit  processing  and 
adjudication  services  that  are  delineated 
in  DOJ's  imified  agenda.  For  example, 
the  following  key  regulatory  initiatives 
are  being  pursued. 

•  Proposed  Ride,  INS  No.  2134-01,  RIN 
1115-AG21,  Removal  and  Adjustment 
Procedures  for  Victims  of  Trafficking 
and  Certain  Criminal  Activities.  This 
rule  proposes  that  certain  victims  of 
severe  forms  of  trafficking  and  victims 
of  certain  crimes  who  have  been 
granted  T  or  U  nonimmigrant  status 
may  apply  for  adjustment  to 
permanent  resident  status. 

•  Proposed  Rule,  INS  No.  2170-01,  RIN 
1115-AG39,  New  Classification  for 
Victims  of  Certain  Criminal  Activity; 
Eligibility  for  the  U  Nonimmigrant 
Status.  This  proposed  action 
establishes  the  application 
requirements  for  a  new  nonimmigrant 
status  "U."  The  U  classification  is  for 
non-United  States  citizens/Lawful 
Permanent  Residents  who  are  victims 
of  certain  crimes  and  who  cooperate 
with  an  investigation  or  prosecution 
of  such  crimes.  There  is  a  limit  of 
10,000  principals  per  year. 

•  Proposed  Rule,  INS  No.  2228-02,  RIN 
1115-AG78,  Petitions  for  Aliens  to 
Perform  Temporary  Nonagricultural 
Services  of  Labor  (H-2B).  This  action 
proposes  to  make  significant  changes 
to  the  regulations  affecting  H-2B 
nonimmigrant  classification.  The 
proposed  changes  are  aimed  to 
increase  the  usefulness  of  the  H-2B 
nonimmigrant  classification  program 
for  U.S.  employers  by  eliminating 
certain  regulatory  barriers,  by  adding 
protections  for  foreign  workers,  and 
by  increasing  the  Government 
efficiency  and  coordination. 

•  Proposed  Rule,  INS  No.  2080-00,  RIN 
1115-AE73,  Certificates  for  Certain 
Health  Care  Workers.  This  rule 
proposes  to  implement  the  foreign 
health  care  worker  certification 
requirements  by  providing  that  all 
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immigrants  and  nonimmigrants, 
including  nonimmigrants  changing 
status,  who  are  coming  to  the  U.S.  for 
the  primary  purpose  of  performing 
labor  in  a  health  care  occupation, 
obtain  health  care  worker  certification 
and  present  this  certificate  to  a 
consular  officer  and/or  the  INS. 

Regulations  Published  or  Being 
Developed  Because  of  September  11, 
2001 

INS 

•  Final  Rule,  Registration  and 
Monitoring  of  Certain  Nonimmigrants 
(INS  2216-02,  RIN  1115-AG70).  This 
regulation  broadened  the  special 
registration  requirements  for 
nonimmigrant  aliens  from  certain 
designated  coimtries,  and  other 
nonimmigrant  aliens  whose  presence 
in  the  United  States  requires  closer 
monitoring,  to  require  diat  they 
provide  specific  information  at 
regiilar  intervals  to  ensure  their 
compliance  with  the  terms  of  their 
visas  and  admission  and  to  ensure 
that  they  depart  the  United  States  at 
the  end  of  their  authorized  stay.  (67 
FR  52584,  8-12-02) 

•  Interim  Rule.  Custody  Procedures 
(INS  2171-01,  RIN  1115-AG40).  This 
rule  changes  the  period  of  time  after 
an  alien's  arrest  within  which  the  INS 
must  make  a  determination  whether 
the  alien  will  be  continued  in  custody 
or  released  on  bond  or  recognizance 
and  whether  to  issue  a  notice  to 
appear  and  warrant  of  arrest.  This  rule 
provides  that  unless  volimtary 
departure  has  been  granted,  the  INS 
must  make  such  determinations 
within  48  hours  of  arrest,  except  in 
the  event  of  emergency  or  other 
extraordinary  circiunstance  in  which 
case  the  INS  must  make  such 
determinations  within  an  additional 
reasonable  period  of  time.  (66  FR 
48334,  9-20-01) 

•  Interim  Rule,  Release  of  Information 
Regarding  INS  Detainees  in  Non- 
Federal  Facilities  (INS  No.  2203-02, 
RIN  1115-AG67).  This  rule  governs 
disclosure  by  any  State  or  local 
govenmient  entity  or  by  any  privately 
operated  facility  of  the  name  or  other 
information  relating  to  any 
immigration  detainee  being  housed  or 
otherwise  maintained  or  provided 
service  on  behalf  of  the  INS.  This  rule 
establishes  a  uniform  policy  on  the 
public  release  of  information  on  INS 
detainees.  (67  FR  19508.  4-22-02) 

•  Proposed  Rule,  Limiting  the  Period  of 
Admission  for  B  Nonimmigrant 
Aliens  (INS  No.  2176-01.  RIN  1115- 


AG43).  This  proposed  action 
eliminates  the  minimum  admission  of 
B-2  visitors  for  pleasure,  reducing  the 
maximum  admission  period  of  B-1 
and  B-2  visitors  from  1  year  to  6 
months.  It  will  establish  greater 
control  over  a  B  visitor's  abUity  to 
extend  status  or  to  change  status  to 
that  of  nonimmigrant  student.  (67  FR 
18605,  4-12-02) 

•  Interim  Rule,  Requiring  Change  of 
Status  from  B  to  F-1  or  M-1 
Nonimmigrant  IMor  to  Pursuing  a 
Course  of  Study  (DMS  No.  2195-01. 
RIN  1115-AG60).  This  rule  eliminates 
the  current  provisions  allowing  a  B-1 
or  B-2  nonimmigrant  visitor  for 
business  or  pleasure  to  begin 
attending  school  without  first 
obtaining  approval  of  a  change  of 
noninunigrant  status  request  from  the 
INS.  This  change  ensures  that  no  B 
nonimmigrant  is  allowed  to  eiu-oll  in 
school  until  the  alien  has  applied  for, 
and  the  INS  has  approved,  a  change 
of  nonimmigrant  status  to  that  of  F-1 
or  M-1  nonimmigrant  student.  (67  FR 
18061.4-12-02) 

•  Proposed  Rule,  Limiting  the  Number 
of  Transit  Without  Visa  (TWOV) 
Stops  in  the  United  States  to  One  (INS 
No.  2194-02,  RIN  1115-AG59).  This 
proposed  action  limits  the  number  of 
transit  stops  in  the  United  States  for 
those  passengers  participating  in  the 
TWOV  program  from  two  stops  to  one 
stopover.  Current  regulations  allow  an 
alien  to  be  transported  in  transit 
through  the  United  States  to  another 
foreign  country  without  first  obtaining 
a  nonimmigrant  visa  from  the  DOS 
overseas,  provided  the  carrier  and  the 
INS  have  entered  into  an  immediate 
and  continuous  transit  agreement 
pursuant  to  section  233(c)  of  the  INA. 

•  Interim  Rule,  Additions  to  the  List  of 
Coimtries  whose  Citizens  or  Nationals 
are  Ineligible  for  TWOV  Privileges  to 
the  United  States  under  the  TWOV 
Program  (INS  No.  2199-02,  RIN  1115- 
AGl6).  This  rule  will  rescind  standing 
waivers  for  certain  countries  because 
the  Attorney  General  acting  jointly 
with  DOS  has  determined  that  it  is  in 
the  best  interests  of  the  United  States 
that  nationals  of  these  countries  be 
required  to  obtain  a  visa  before 
traveling  to  the  United  States. 

Bureau  of  Prisons 

•  RIN  1120-AB08  "National  Security; 
Prevention  of  Acts  of  Violence  and 
Terrorism  "  (BOP  1116).  This  rule 
imposed  special  administrative 
measures  with  respect  to  specified 
inmates,  where  it  has  been 
determined  to  be  necessary  to  prevent 


the  dissemination  either  of  classified 
information  that  could  endanger  the 
national  security  or  of  other 
information  that  could  lead  to  acts  of 
violence  and  terrorism. 

Civil  Division 

•  RDM  1105-AA79  "September  11th 
Victim  Compensation  Fund  of  2001" 
(CrV  104).  Shortly  after  the  attacks  the 
President  signed  the  "September  11th 
Victim  Compensation  Fimd  of  2001" 
(the  "Fund")  into  law.  This  Act 
authorized  compensation  to  any 
individual  (or  the  personal 
representative  of  a  deceased 
individual)  who  was  physically 
injured  or  killed  as  a  result  of  the 
terrorist-related  aircraft  crashes  on 
that  day.  The  Department 
implemented  this  Act  by  an  Interim 
rule  (published  on  December  21. 
2001.  as  required  by  statute),  and  then 
provided  clarifications  and  other 
changes  in  a  final  rule  (published  on 
March  13.  2002.) 

Executive  Office  for  Immigration  Review 

•  RIN  1115-AG41  "Review  of  Custody 
Determinations."  This  rule  amended 
EOIR  regulations  to  expand  an 
existing  regulatory  provision  for  a 
temporary  automatic  stay  of  an 
immigration  judge's  decision  to  order 
an  alien's  release  in  any  case  in  which 
a  district  director  has  ordered  that  the 
alien  be  held  without  bond  or  has  set 
a  bond  of  $10,000  or  more.  The 
detention  of  an  alien  dining  the 
pendency  of  proceedings  ensures 
removal  by  preventing  the  alien  from 
fleeing  and  protects  the  public  irom 
potential  harm. 

•  RIN  1125-AA38  "Protective  Orders  in 
Immigration  Administrative 
Proceedings"  (EOIR  133).  hi  this  post- 
September  11,  2001.  era.  the  highest 
priority  of  the  Department  is  to 
prevent,  detect,  disrupt,  and 
dismantle  terrorism  while  preserving 
constitutional  liberties.  Disclosures  of 
sensitive  information  could  allow 
terrorists  to  discern  patterns  in  an 
investigation,  enabling  them  to  evade 
detection  in  the  future.  Accordingly, 
the  Department  published  the  rule 
"Protective  Orders  in  Immigration 
Administrative  Proceedings" 
authorizing  immigration  judges  to 
issue  protective  orders  and  seal 
records  relating  to  law  enforcement  or 
national  security  information. 

Foreign  Terrorist  Tracking  Task  Force 

•  RIN  1105-AA80  "Screening  of  Aliens 
and  Other  Designated  Individuals 
Seeking  Flight  Training"  (OAG  104). 
Also,  after  September  11th.  Congress 
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enacted  the  "Aviation  and 
Transportation  Security  Act"  (Pub.  L. 
107-71)  to  enhance  air  safety  by 
prohibiting  certain  flight  schools  frtim 
training  aliens  without  the  prior 
notification  of  the  Attorney  General. 
Relevant  components  of  the 
Department  (including  FBI.  INS.  and 
the  Foreign  "Terrorist  'Tracking  Task 
Force)  consulted  with  the  FAA  and 
representatives  of  the  aviation 
industry  to  coordinate  the 
Department's  implementation  of  this 
notification  program.  Two  temporary 
Federal  Register  Notices  were 
published  (on  January  16,  2002.  and 
on  February  8,  2002)  to  provide  relief 
for  flight  schools  who  were  prohibited 
bom  furnishing  recurrent  training  to 
aliens  who  were  pilots  in  order  to 
relieve  the  financial  burden  imposed 
by  the  Act  imposed  on  the  aviation 
industry.  The  Department  published  a 
proposed  rule  on  June  14,  2002,  to 
implement  notification  procedures  for 
all  prospective  alien  pilots .       .  i  ji  i  I  1 

The  Department  of  Justice's  regulatory 
priorities  focus  in  particular  on  four 
regulatory  initiatives  in  the  areas  of 
immigration  and  civil  rights.  However, 
in  addition  to  these  four  specific 
initiatives,  several  other  components  of 
the  Department  carry«out  important 
responsibilities  through  the  regulatory 
process.  Although  their  regulatory 
efforts  are  not  singled  out  for  specific 
attention  in  this  regulatory  plan,  those 
components  carry  out  key  roles  in 
implementing  the  Department's 
antiterrorism  and  law  enforcement 
priorities. 

Drug  Enforcement  Administration 

The  Drug  Enforcement 
Administration  (DEA)  is  responsible  for 
controlling  abuse  of  narcotics  and 
dangerous  drugs,  while  ensuring 
adequate  supplies  for  legitimate  medical 
purposes,  by  regulating  the  aggregate 
supply  of  those  drugs.  However,  now, 
the  growing  combination  of  drug 
trafficking  and  terrorism  serves  to  call 
us  even  more  urgently  to  action.  Nearly 
one-third  of  the  organizations  on  the 
State  Department's  list  of  Foreign 
Terrorist  Organizations  appear  also  on 
the  Department's  list  of  targeted  United 
States  drug  suppliers.  DEA 
accomplishes  its  objectives  through 
coordination  with  State,  local,  and  other 
Federal  officials  in  drug  enforcement 
activities,  development  and 
maintenance  of  drug  intelligence 
systems,  regulation  of  legitimate 
controlled  substances,  and  enforcement 
coordination  and  intelligence-gathering 
activities  with  foreign  government 
agencies.  DEA  continues  to  develop  and 


enhance  regulatory  controls  relating  to 
the  diversion  control  requirements  and 
to  the  requirements  of  the 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA)  and  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000  (MAP A),  which  regulate 
certain  drug  products  that  are  being 
diverted  for  the  illicit  production  of 
methamphetamine.  DEA  has  determined 
that  proceeds  from  an  illegal  drug 
operation  in  the  United  States  (that  was 
diverting  regulated  drug  products  for 
the  production  of  methamphetamine  in 
violation  of  the  diversion  control 
requirements  and  the  MCA  and  MAPA) 
have  been  funneled  to  Middle  East 
terrorist  groups  like  Hezbollah. 

Qvil  Rights 

The  Department  and  its  Civil  Rights 
Division  are  deeply  committed  to  the 
rigorous  enforcement  of  this  Nation's 
civil  rights  laws.  In  keeping  with  that 
commitment,  although  not  a  part  of  the 
regulatory  process,  since  September  11, 
2001,  the  Civil  Ri^ts  Division  has  been 
and  remains  committed  to  the 
investigation  and  prosecution  of 
incidents  involving  violence  or  threats 
of  violence  against  people  of  Middle- 
Eastern  origin,  including  Arab 
Americans,  Muslim  Americans,  Sikh 
Americans,  and  South- Asian 
Americans.  The  Division  is  also  actively 
involved  in  outreach  efforts  to 
individuals  and  orgeinizations  to 
provide  information  about  Government 
services  to  vulnerable  communities. 

Additionally,  the  Division  will  review 
and  update  its  regulations  implementing 
the  Americans  with  Disabilities  Act  of 
1990  (ADA),  as  well  as  issue  a  rule 
pertaining  to  the  Department's  authority 
to  review  police  departments  for  a 
pattern  or  practice  of  unlawful  conduct 
under  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994. 

The  Department  is  plaiming  to  make 
revisions  in  its  regulations 
implementing  titles  II  and  QI  of  the  ADA 
to  amend  the  ADA  Standards  for 
Accessible  Design  (28  CFR  part  36, 
appendix  A)  to  be  consistent  with  the 
revised  ADA  accessibility  guidelines 
proposed  by  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  in  November  1999 
and  in  final  draft  form  in  April  2002. 
Title  n  of  the  ADA  prohibits 
discrimination  on  the  basis  of  disability 
by  public  entities,  and  title  III  prohibits 
such  discrimination  by  places  of  public 
accommodation  and  requires  accessible 
design  and  construction  of  places  of 
public  accommodation  and  commercial 
facilities.  In  implementing  these 
provisions,  the  Department  of  Justice  is 


required  by  statute  to  publish 
regulations  that  include  design 
standards  that  are  consistent  with  the 
guidelines  developed  by  the  Access 
Board. 

The  Access  Board  has  been  engaged 
in  a  multiyear  effort  to  revise  and 
amend  its  accessibility  guidelines.  The 
goals  of  this  project  have  been:  1)  to 
address  issues  such  as  unique  State  and 
local  facilities  (e.g.,  prisons, 
courthouses),  recreation  facilities,  play 
areas,  and  building  elements 
specifically  designed  for  children's  use 
that  were  not  addressed  in  the  initial 
guidelines;  2)  to  promote  greater 
consistency  between  the  Federal 
accessibility  requirements  and  the 
model  codes;  and  3)  to  provide  greater 
consistency  between  the  ADA 
guidelines  and  the  guidelines  that 
implement  the  Architectural  Barriers 
Act.  The  Access  Board  has  proposed 
and/or  adopted  guidelines  that  address 
all  of  these  issues.  Therefore,  to  comply 
with  the  ADA  requirement  that  the  ADA 
standards  remain  consistent  with  the 
Access  Board's  guidelines,  the 
Department  will  propose  to  adopt  the 
changes  previously  proposed  by  the 
Access  Board. 

The  Department  also  plans  to  review 
its  regulations  implementing  title  II  and 
title  m  (28  CFR  parts  35  and  36)  to 
ensure  that  the  requirements  applicable 
to  new  construction  and  alterations 
under  title  II  are  consistent  with  those 
applicable  under  title  HI,  to  review  and 
update  the  regulations  to  reflect  the 
current  state  of  law,  and  to  ensure  the 
Department's  compliance  with  section 
610  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA). 

The  Department  is  planning  to  adopt 
and  interpret  the  Access  Board's  revised- 
and  amended  guidelines  in  two  parts. 
"The  first  part  will  be  a  proposed  rule 
adopting  the  Access  Board's  revised  and 
amended  guidelines  as  enforceable 
standards,  which  will,  in  addition  to 
revising  the  current  ADA  Standards  for 
Accessible  Design,  supplement  the 
standards  with  specifications  for 
prisons,  jails,  court  houses,  legislative 
facilities,  building  elements  designed 
for  use  by  children,  play  areas,  and 
recreation  facilities.  The  second  part 
will  be  an  advanced  notice  of  proposed 
rulemaking  seeking  public  conmient  on 
two  discreet  sets  of  issues:  (i)  the 
Department's  interpretation  of  the  new 
ADAAG  and  (ii)  the  section  610  review 
of  the  ADA  regulations  under  SBREFA. 

The  Department's  revised  and 
supplemented  regulations  under  the 
ADA  will  affect  small  businesses,  small 
governmental  jiuisdictions,  and  other 
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small  organizations  (together,  small 
entities).  The  Access  Board  has 
prepared  regulatory  assessments 
(including  cost  impact  analyses)  to 
accompany  its  new  guidelines,  which 
estimate  the  annual  compliance  costs 
that  will  be  incurred  by  covered  entities 
with  regard  to  construction  of  new 
facilities.  These  assessments  include  the 
effect  on  small  entities  and  will  apply 
to  new  construction  under  the 
Department's  revised  and  supplemented 
regulations.  With  respect  to  existing 
facilities,  the  Department  will  prepare 
an  additional  regulatory  assessment  of 
the  estimated  aimual  cost  of  compliance 
with  regard  to  existing  facilities.  In  this 
process,  the  Department  will  give 
careful  consideration  to  the  cost  effects 
on  small  entities,  including  the 
solicitation  of  comments  specifically 
designed  to  obtain  compliance  data 
relating  to  small  entities. 

Pursuant  to  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994,  42 
U.S.C.  section  14141  (section  14141), 
the  Attorney  General  is  authorized  to 
file  lawsuits  seeking  court  orders  to 
reform  polica  departments  engaging  in  a 
pattern  or  practice  of  conduct  that 
deprives  persons  of  rights,  privileges,  or 
immunities  secured  by  the  Constitution 
or  laws  of  the  United  States.  To  date,  the 
Department  of  Justice  has  conducted 
reviews  of  police  departments  pursuant 
to  section  14141  using  informal 
procedures.  The  Department  plans  to 
issue  a  rule  to  formalize  the  procedures 
by  which  the  Department  reviews  police 
departments  for  a  {)attem  or  practice  of 
unlawful  conduct. 


DOJ— Civil  Rights  Division  (CRT) 


PROPOSED  RULE  STAGE 


78.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  PUBLIC 
ACCOMMODATIONS  AND 
COMMERCIAL  FACILTTIES  (SECTION 
610  REVIEW) 

Priority: 

Economically  .Significant.  Major  under 
5  use  801. 

Lsgal  Authority: 

5  use  301;  28  USC  509;  28  USC  510; 
■  42  USC  12186(b) 

CFR  Citation: 

28CFR  36 

Legal  Deadline: 

None 


Abstract: 

In  1991,  the  Department  of  Justice 
published  regulations  to  implement 
title  III  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA).  Those 
regulations  include  the  ADA  Standards 
for  Accessible  Design,  which  establish 
requirements  for  the  design  and 
construction  of  accessible  facilities  that 
are  consistent  with  the  ADA 
Accessibility  Guidelines  (ADAAG) 
pubhshed  by  the  U.S.  Architectxiral  and 
Transportation  Barriers  Compliance 
Board  (Access  Board).  In  the  time  since 
the  regulations  became  effective,  the 
Department  of  Justice  and  the  Access 
Board  have  each  gathered  a  great  deal 
of  information  regarding  the 
implementation  of  the  Standards.  The 
Access  Board  is  currently  in  the 
process  of  revising  ADAAG,  and  it 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  November  16, 
1999.  In  order  to  maintain  consistency 
between  ADAAG  and  the  ADA 
Standards,  the  Department  is  reviewing 
its  title  III  regulations  and  expects  to 
propose,  in  one  or  more  stages,  to  adopt 
the  revisions  proposed  by  the  Access 
Board  and  to  make  related  revisions  to 
the  Department's  title  III  regulations.  In 
addition  to  maintaining  consistency 
between  ADAAG  and  the  Standards, 
the  purpose  of  this  review  and  these 
revisions  will  be  to  more  closely 
coordinate  with  voluntary  standards;  to 
clarify  areas  which,  through  inquiries 
and  comments  to  the  Department's 
technical  assistance  phone  lines,  have 
been  shown  to  cause  confusion;  to 
reflect  evolving  technologies  in  areas 
affected  by  the  Standards;  and  to 
comply  with  section  610  of  the 
Regulatory  Flexibility  Act,  which 
requires  agencies  once  every  10  years 
to  review  rules  that  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

The  adoption  of  revised  ADAAG  will 
also  serve  to  address  changes  to  the 
ADA  Standards  previously  proposed  in 
RIN  1190-AA26  and  RIN  1190-AA38, 
which  have  been  withdrawn.  These 
changes  will  include  technical 
specifications  for  facilities  designed  for 
use  by  children  and  accessibility 
standards  for  State  and  local 
government  facilities  that  have 
previously  been  published  by  the 
Access  Board. 

The  timetable  set  forth  below  refers  to 
the  notice  of  proposed  rulemaking  that 
the  Department  will  issue  as  the  first 
stage  of  the  above-described  title  III 
rulemaking.  This  notice  of  proposed 
rulemaking  will  be  issued  imder  both 
title  II  and  title  QI.  For  purposes  of  the 


title  III  regulation,  this  notice  will 
propose  to  adopt  revised  ADAAG  as  the 
ADA  Standards  for  Accessible  Design 
and  will  initiate  the  review  of  the 
regulation  in  accordance  with  the 
requirements  of  section  610  of  the 
Regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA). 

Statement  of  Need: 

Section  504  of  the  ADA  requires  the 
Access  Board  to  issue  supplemental 
minimum  guidelines  and  requirements 
for  accessible  design  of  buildings  and 
facilities  subject  to  the  ADA,  including 
title  III.  Section  306(c)  of  the  ADA 
requires  the  Attorney  General  to 
promulgate  regulations  implementing 
title  III  that  are  consistent  with  the 
Access  Board's  ADA  guideUnes. 
Because  this  rule  will  adopt  standards 
that  are  consistent  with  the  minimum 
guidelines  issued  by  the  Access  Board, 
this  rule  is  required  by  statute. 
Similarly,  the  Department's  review  of 
its  title  in  regulation  is  being 
imdertaken  to  comply  with  the 
requirements  of  the  Regulatory 
Flexibility  Act,  as  amended  by 
SBREFA. 

Summary  of  Legal  Basis: 

The  summary  of  the  legal  basis  of 
authority  for  this  regulation  is  set  forth 
above  under  Legal  Authority  and 
Statement  of  Need. 

Alternatives: 

The  Department  is  required  by  the  ADA 
to  issue  this  regulation.  Pursuant  to 
SBREFA.  the  Department's  title  III 
regulation  will  consider  whether 
alternatives  to  the  currently  published 
requirements  are  appropriate. 

Anticipated  Cost  and  Benefits: 

The  Access  Board  has  analyzed  the 
effect  of  applying  its  proposed 
amendments  to  ADAAG  to  entities 
covered  by  titles  n  and  III  of  the  ADA 
and  has  determined  that  they  constitute 
a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
The  Access  Board's  determination  will 
apply  as  well  to  the  revised  ADA 
standards  published  by  the  Department. 
The  Department's  proposed  procedural 
amendments  will  not  have  a  significant 
impact  on  small  entities. 

The  Access  Board  has  prepared  a 
regulatory  assessment,  which  includes 
a  cost  impact  analysis  for  certain 
accessibility  elements  and  a  discussion 
of  the  regulatory  alternatives 
considered.  A  summary  of  the  Board's 
regulatory  assessment  is  published  at 
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64  FR  62282  (November  16,  1999).  That 
assessment  will  also  apply  to  the 
Department's  proposed  rule. 

Risks: 

Without  the  proposed  changes  to  the 
Department's  title  HI  regulation,  the 
ADA  Standards  will  fail  to  be 
consistent  with  the  ADAAG. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


01/00/03 
03/00/03 


lUn  ?.\i' 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses,  Organizations 

Government  Levels  Affected: 

None 

Additional  Information: 

RDM  1190-AA44,  which  will  effect 
changes  to  28  CFR  36  (the  Department's 
regulation  implementing  title  m  of  the 
ADA),  is  related  to  another  rulemaking 
of  the  Civil  Rights  Division.  RIN  1190- 
AA46,  which  will  effect  changes  to  28 
CFR  35  (the  Department's  regulation 
implementing  title  n  of  the  ADA). 

Agency  Contact: 

John  L.  Wodatch 

Chief,  Disability  Rights  Section 

Department  of  Justice 

Civil  Rights  Division 

P.O.  Box  66738 

Washington,  DC  20035-6738 

Phone:  800  514-0301 

TDD  Phone:  800  514-0383 

Fax:  202  307-1198 

RIN:  1190-AA44 

DOJ— CRT 

79.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  STATE  AND 
LOCAL  GOVERNMENT  SERVICES 
(SECTION  610  REVIEW) 

Priority: 

Economically  Significant.  Major  imder 
5  USC  801. 

Legal  Autliorlty: 

5  USC  301;  28  USC  509  to  510;  42  USC 
12134;  PL  101-336 

CFR  Citation: 

28  CFR  35 

Legal  Deadline: 

None 


Abstract: 

On  July  26,  1991,  the  Department 
published  its  final  rule  implementing 
title  n  of  the  Americans  with 
Disabilities  Act  (ADA).  On  November 
16,  1999.  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  issued  its  first 
comprehensive  review  i  ;  the  ADA 
Accessibility  Guidelines,  which  form 
the  basis  of  the  Department's  ADA 
Standards  for  Accessible  Design.  The 
ADA  (section  204(c))  requires  the 
Department's  standards  to  be  consistent 
with  the  Access  Board's  guidelines. 
Therefore,  the  Department  will  publish 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  proposing  to  adopt  the 
revisions  proposed  by  the  Access 
Board.  The  Department  will  also,  in 
one  or  more  stages,  review  its  title  II 
regidations  for  purposes  of  section  610 
of  the  Regulatory  Flexibility  Act  and 
make  related  changes  to  its  title  II 
regulations. 

In  addition  to  the  statutory  requirement 
for  the  rule,  the  social  and  economic 
realities  faced  by  Americans  with 
disabilities  dictate  the  need  for  the  rule. 
Individuals  with  disabilities  cannot 
participate  in  the  social  and  economic 
activities  of  the  Nation  without  being 
able  to  access  the  programs  and 
services  of  State  and  local  governments. 
Fiuther,  amending  the  Department's 
ADA  regulations  will  improve  the 
format  and  usability  of  the  ADA 
Standards  for  Accessible  Design; 
harmonize  the  differences  between  the 
ADA  Standards  and  national  consensus 
standards  and  model  codes;  update  the 
ADA  Standards  to  reflect  technological 
developments  that  meet  the  needs  of 
persons  with  disabilities;  and 
coordinate  future  ADA  Standards 
revisions  with  national  standards  and 
model  code  organizations.  As  a  result, 
the  overarching  goal  of  improving 
access  for  persons  with  disabilities  so 
that  they  can  benefit  bom.  the  goods, 
services,  and  activities  provided  to  the 
public  by  covered  entities  will  be  met. 

The  timetable  set  forth  below  refers  to 
the  notice  of  proposed  nilemaking  that 
the  Department  will  issue  as  the  first 
stage  of  the  above-described  title  n 
rulemaking.  This  notice  of  proposed 
rulemaking  will  be  issued  imder  both 
title  n  and  title  m.  For  purposes  of  the 
title  n  regulation,  this  notice  will 
propose  to  eliminate  the  Uniform 
Federal  Accessibility  Standards  (UFAS) 
as  an  alternative  to  the  ADA  Standards 
for  Accessible  Design  and  to  adopt 
revised  ADAAG  as  the  ADA  Standards. 


Statement  of  Need: 

Section  504  of  the  ADA  requires  the 
Access  Board  to  issue  supplemental 
minimum  guidelines  and  requirements 
for  accessible  design  of  buildings  and 
facilities  subject  to  the  ADA,  including 
title  II.  Section  204(c)  of  the  ADA 
requires  the  Attorney  General  to 
promulgate  regulations  implementing 
title  II  that  are  consistent  with  the 
Access  Board's  ADA  guidelines. 
Because  this  rule  will  adopt  standards 
that  are  consistent  with  the  minimum 
guidelines  issued  by  the  Access  Board, 
this  rule  is  required  by  statute. 
Similarly,  the  Department's  review  of 
its  title  n  regulations  is  being 
undertaken  to  comply  with  the 
requirements  of  the  Regulatory 
Flexibility  Act.  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA). 

Summary  of  Legal  Basis: 

The  sumunary  of  the  legal  basis  of 
authority  for  this  regulation  is  set  forth 
above  under  Legal  Authority  and 
Statement  of  Need. 

Alternatives: 

The  Department  is  required  by  the  ADA 
to  issue  this  regulation  as  described  in 
the  Statement  of  Need  above.  Pursuant 
to  SBREFA,  the  Department's  title  n 
regulation  will  consider  whether 
alternatives  to  the  currently  published 
requirements  are  appropriate. 

Anticipated  Coet  and  Benefits: 

The  Administration  is  deeply 
committed  to  ensuring  that  the  goals 
of  the  ADA  are  met.  Promulgating  this 
amendment  to  the  Department's  ADA 
regulations  will  ensure  that  entities 
subject  to  the  ADA  will  have  one 
comprehensive  regulation  to  follow. 
Currently,  entities  subject  to  title  II  of 
the  ADA  (State  and  local  governments) 
have  a  choice  between  following  the 
Department's  ADA  Standards  for  titie 
m,  which  were  adopted  for  places  of 
public  accommodation  and  commercial 
facilities  and  which  do  not  cotitain 
standards  for  common  State  and  local 
government  buildings  (such  as 
courthouses  and  prisons),  or  the 
Uniform  Federal  Accessibility 
Standards  (UFAS).  By  developing  one 
comprehensive  standard,  the 
Depiartment  will  eliminate  the 
confusion  that  arises  when 
governments  try  to  mesh  two  different 
standards.  As  a  resiilt,  the  overarching 
goal  of  improving  access  to  persons 
with  disabilities  will  be  better  served. 

The  Access  Board  has  analyzed  the 
effect  of  appljring  its  proposed 
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amendments  to  ADAAG  to  entities 
covered  by  titles  II  and  III  of  the  ADA 
and  has  determined  that  they  constitute 
a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
The  Access  Board's  determination  will 
apply  as  well  to  the  revised  ADA 
Standards  published  by  the 
Department.  The  Department's 
proposed  procedural  amendments  will 
not  have  a  significant  impact  on  small 
entities. 

The  Access  Board  has  prepared  a 
regulatory  assessment,  which  includes 
a  cost  impact  analysis  for  certain 
accessibility  elements  and  a  discussion 
of  the  regulatory  alternatives 
considered.  A  summary  of  the  Board's 
regulatory  assessment  is  published  at 
64  FR  62282  (November  16,  1999).  That 
assessment  will  also  apply  to  the 
Department's  proposed  rule. 

The  Access  Board  has  made  every  effort 
to  lessen  the  impact  of  its  proposed 
guidelines  on  State  and  local 
governments  but  recognizes  that  the 
guidelines  will  have  some  federalism 
effects.  These  affects  are  discussed  in 
the  Access  Board's  regulatory 
assessment,  which  also  applies  to  the 
Department's  proposed  rule. 

Risks: 

Without  this  amendment  to  the 
Department's  ADA  regulations, 
regulated  entities  will  be  subject  to 
confusion  and  delay  as  they  attempt  to 
sort  out  the  requirements  of  conflicting 
design  standards.  This  amendment 
should  eliminate  the  costs  and  risks 
associated  with  that  process. 


FR  CN» 


oi/o(yo3 

NPRM  Comment         03/00/03 
Period  End 

Rsgulatory  FIsxibiUty  Analysis 
Rsqulrsd: 

Undetermined 

SmaM  EntHlss  Affselsd: 

Governmental  Jurisdictions 

Govsmmsnt  Levels  Affsctsd: 

State,  Local 


This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

AddWonalinfonnation: 

RIN  1190-AA46,  which  will  effect 
changes  to  28  CFR  35  (the  Department's 
regulation  implementing  title  II  of  the 
ADA),  is  related  to  another  rulemaking 


of  the  Civil  Rights  Division.  RIN  1190- 
AA44.  which  will  effect  changes  to  28 
CFR  36  (the  Department's  regulation 
implementing  title  III  of  the  ADA).  By 
adopting  revised  ADAAG,  this 
rulemaking  will,  among  other  things, 
address  changes  to  the  ADA  Standards 
previously  proposed  in  RINs  1190- 
AA26,  1190-AA36,  and  1190-AA38, 
which  have  been  withdrawn  and 
merged  into  this  rulemaking.  These 
changes  include  accessibility  standards 
for  State  and  local  government  facilities 
that  had  been  previously  published  by 
the  Access  Board  (RIN  1190-AA26)  and 
the  timing  for  the  compliance  of  State 
and  local  governments  with  the  curb- 
cut  requirements  of  the  title  11 
regulation  (RIN  1190-AA36).  In  order  to 
consolidate  regulatory  actions 
implementing  title  II  of  the  ADA,  on 
February  15,  2000.  RINs  1190-AA26 
and  1190-AA38  were  merged  into  this 
rulemaking  and  on  March  5.  2002,  RIN 
1190-AA36  was  merged  into  this 
rulemaking. 

Agency  Contact 

John  L.  Wodatch 

Chief.  Disability  Rights  Section 

Department  of  Justice 

Civil  Rights  Division 

P.O.  Box  66738 

Washington,  DC  20035-6738 

Phone:  800  514-0301 

TDD  Phone:  800  514-0383 

Fax:  202  307-1198 

RIN:  1190-AA46 


DOJ— Immigration  and  Naturalization 
Service  (INS) 


PROPOSED  RULE  STAGE 


80.  CARRIER  ARRIVAL  AND 
DEPARTURE  ELECTRONIC  MANIFEST 
REQUIREMENTS 

Priority: 

Other  Significant 

Legal  Authority: 

PL  107-173;  PL  106-96;  8  USC  1101; 
8  USC  1103;  8  USC  1182;  8  USC  1221; 
8  USC  1228;  8  USC  1229 

CFR  Citation: 

8  CFR  231 
Legal  Deadline: 

Final.  Statutory.  January  1.  2003. 

Public  Law  107-173.  the  Visa  Waiver 
Permanent  Program  Act  (VWPPA).  sets 
a  mandatory  deadline  of  October  1. 
2002. 


Abstract: 

There  are  four  principal  laws  that 
require  the  Attorney  General  to  develop 
an  automated  and  integrated  entry/exit 
data  system  for  aliens: 

1.  The  Immigration  and  Naturalization 
Service  Data  Management  Improvement 
Act  (DML\).  Public  Uw  106-21; 

2.  The  Visa  Waiver  Permanent  Program 
Act  (VWPPA).  PubUc  Uw  106-396; 

3.  The  USA  PATRIOT  Act, -Public  Uw 
107-56;  and 

4.  The  Enhanced  Border  Security  and 
Visa  Entry  Reform  Act  (Border  Security 
Act),  Public  Uw  107-173. 

Implementation  of  the  relevant 
provisions  in  these  foiu  laws  together 
will  result  in  the  Entry/Exit  System. 
One  of  the  basic  legislative  mandates 
is  that  the  system  integrate  the 
available  alien  arrival  and  departing 
data  that  exist  in  any  Department  of 
Justice  (DOJ)  or  Department  of  State 
(DOS)  data  base  or  system.  This 
necessarily  must  include  the  systems 
that  incorporate  carrier  manifest  data 
on  passengers  and  crew  members  who 
are  entering  or  leaving  the  U.S.  via  air 
or  sea.  Section  231  of  the  Immigration 
and  Nationality  Act  (INA)  and  8  CFR 
part  231  state  the  requirements  for 
carrier  manifests. 

In  section  402  of  the  Border  Security 
Act,  Congress  amended  the  manifest 
requirements  in  INA,  section  231.  The 
Border  Security  Act  requires  the 
submission  of  arrival  and  departiue 
manifests  electronically  in  advance  of 
a  commercial  aircraft  or  vessel's  arrival 
in  or  departure  from  the  United  States 
not  later  than  January  1,  2003. 
Promulgation  of  regulations  to 
implement  this  law  will  provide  the 
Service  with  advance  notification  of 
information  necessary  for  the 
identification  of  passengers  and 
crewmembers  on  conunercial  carriers. 
The  contents  of  the  electronic  arrival 
and  departure  manifest  include:  (1) 
complete  name;  (2)  date  of  birth;  (3) 
citizenship;  (4)  sex;  (5)  passfrart 
number  and  country  of  issuance;  (6) 
coimtry  of  residence;  (7)  United  States 
visa  number,  date,  and  place  of 
issuance,  where  applicable;  (8)  alien 
registration;  (9)  United  States  address 
while  in  the  United  States;  and  (10) 
such  other  information  the  Attorney 
General,  in  consultation  with  the 
Secretary  of  State  and  the  Secretary  of 
Treasury  determines  as  being  necessary 
for  the  identification  of  the  persons 
transported  and  for  the  enforcement  of 
the  immigration  laws  and  to  protect 
safety  and  national  security. 


tAtttR 
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In  October  2000,  Congress  also 
amended  section  217  of  the  INA  to 
make  the  Visa  Waiver  Pilot  a 
permanent  program.  The  VWPPA  also 
added  a  specific  requirement  for  a 
"fully  automated  entry  and  exit  control 
system"  covering  all  aliens  who  enter 
the  United  States  under  the  VWP  at 
airports  and  seaports.  The  requirements 
for  this  system  are  both  narrower  and 
broader,  in  different  respects,  than  the 
DMIA  automated  system  requirements. 
The  VWP  entry/exit  system  will  be 
incorporated  into  the  broader 
Entry/Exit  System  mandated  by  DMIA. 
In  addition,  the  VWPPA  states  that  no 
alien  arriving  by  air  or  sea  may  be 
granted  a  visa  waiver  under  INA, 
section  217,  on  or  after  October  1,  2002, 
uiUess  the  carrier  is  submitting 
passenger  information  electronically  to 
the  VWP  entry/exit  system,  as  required 
by  the  Attorney  General.  The  Service 
is  separately  promulgating  regulations 
to  amend  8  CFR  part  217  to  implement 
the  electronic  manifest  requirements  for 
VWP  purposes. 

Statament  of  Need: 

The  INS  is  pursuing  rulemaking  to  aid 
in  implementing  a  major  component  of 
the  President's  directive  on  Homeland 
Security:  An  improved  entry/exit 
system  that  will  track  the  arrival  and 
departures  of  foreign  visitors  who  come 
to  the  United  States.  The  carrier 
electronic  manifest  regulations  are 
necessary  to  implement  the  statutory 
requirements  of  the  Border  Security  Act 
and  VWPPA.  In  addition,  collection  of 
this  electronic  arrival/departure 
manifest  information  will  be 
incorporated  into  the  Entry/Exit  system 
that  is  mandated  in  DMIA,  the  USA 
PATRIOT  Act,  and  the  Border  Security 
Act.  Failure  to  fully  implement  these 
regulations  could  result  in  adverse 
consequences  to  national  security 
because  INS  would  not  have  advance 
notification  of  the  arrival  and  departure 
of  foreign  visitors  and  therefore  would 
be  unable  to  check  their  names  against 
relevant  law  enforcement  data  bases. 
The  historical  record  reveals  that 
Congress  has  a  strong  interest  in 
documenting  the  arrival  and  departure 
of  aliens,  and  recent  legislation 
demonstrates  that  relief  from  this 
requirement  is  unlikely.  Therefore,  the 
Immigration  and  Naturalization  Service 
must  immediately  begin  development 
of  an  entry /exit  system,  which  includes 
the  electronic  manifest  information  and 
that  meets  the  will  of  Congress. 


Summary  of  Legal  Basis: 

See  Statement  of  Need.  These  actions 
are  required  by  the  statute  as  explained 
in  the  Statement  of  Need. 

Alternatives: 

Public  Uw  107-173  statutorily  amends 
section  231  of  the  Immigration  and 
Nationality  Act  and  requires  that 
commercial  carriers  submit  electronic 
arrival  and  departure  manifests  to  the 
INS.  The  only  means  of  implementing 
this  change  is  through  rulemaking. 

Anticipated  Cost  and  Benefits: 

The  enactment  of  section  402  of  Public 
Uw  107-173  reflects  Congress'  desire 
to  ensure  that  commercial  air  and  sea 
carriers  submit  to  immigration  officials 
passenger  and  crew  information  in  such 
timeframes  and  in  such  a  format  so  as 
to  maximize  the  Government's  efforts 
to  (1)  timely  identify  persons  being 
transported  to  and  from  the  United 
States.  (2)  enforce  the  immigration 
laws,  and  (3)  protect  public  safety  and 
national  security.  In  addition  to 
strengthening  homeland  security,  the 
INS  has  focused  on  reengineering  its 
regulations  that  govern  nonimmigrant 
and  admission  requirements.  The  INS 
will  continue  to  advance  the 
President's  objectives  with  regulatory 
initiatives  that  are  focused  on 
minimizing  regulatory  biudens  on  the 
public  and  increasing  the  efficiency  of 
the  Agency  operations.  The  President's 
FY  2003  budget  has  allocated  $362 
million  for  the  development  of  the 
entry/exit  system.  The  INS  is  in  the 
process  of  developing  a  project  plan 
and  estimated  costs  and  benefits  of 
difiisrent  alternatives  frr  utilizing  this 
funding. 

The  INS  is  in  the  process  of 
reengineering  its  inspections  process 
with  automated  inspections  systems  for 
low-risk  travelers.  Commercial  air 
carriers  operating  passenger  flights  have 
been  required  to  electronically  submit 
many  of  the  data  elements  to  the  U. 
S.  Customs  Service  in  advance  of 
arrival  since  December  21,  2001,  and 
therefore,  the  INS  plans  to  build  upon 
these  existing  concepts  to  benefit  the 
business  commimity  and  the  public. 

Risics: 

This  regulatory  action  is  critical  for 
complete  and  clear  implementation  of 
the  provisions  of  the  recent  legislation 
discussed  above.  The  regulation  will 
clarify  the  confusion  that  exists  in  the 
inmiigration  and  business  community 
as  to  the  scope  and  applicability  of 
many  of  these  provisions  and  will  thus 
prevent  the  public  from  taking  actions. 


which  may  unintentionally  trigger 
adverse  inunigration  consequences. 
Delay  in  this  rulemaking  or  failure  to 
promulgate  will  perpetuate  confusion 
among  the  public  and  lead  to  members 
of  the  public  unwittingly  incurring 
adverse  immigration  consequences. 
Failure  to  implement  these  regulations 
in  a  timely  manner  may  jeopardize 
national  security  £ind  increase  the  costs 
to  implement  new  alternative 
inspections  methods.  Finally,  and  not 
insignificantly,  failure  to  publish  the 
amended  section  231  regulations  will 
result  in  INS  and  DOJ  not  being  in 
compliance  with  the  laws  as  passed  by 
Congress.  As  with  any  major  program, 
implementation  of  the  new  electronic 
manifest  requirements  is  not  without 
some  challenges. 


Action 


Date  FR  CM* 


NPRM  11/00/02 

NPRM  Comment         01/00/03 
Period  End 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  l.eveis  Affected: 

None 

Additional  Information: 

INS  No.  2182-01 

Sectors  Affected: 

481  Afr  Transportation 

Agency  Contact 

Michael  J.  Flemmi 

Assistant  Chief  Inspector.  Inspections 

Division 

Department  of  Justice 

Immigration  and  Naturalization  Service 

Room  4064 

425  I  Street  NW 

Washington.  DC  20536 

Phone:202  305-9247- 

Related  RIN:  Related  To  1115-AG73. 
Related  To  1115-AG68 

RIN:  1115-AG57 
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D0J-4NS 


nNAL  RULE  STAGE 


81.  REVISION  OF  THE  REGUU^TIONS 
CONCERNING  F,  J,  AND  M 
NONIMMIGRANT  CLASSIFICATIONS 


Other  Significant 
L*gal  Authority: 

5  use  552,  552(a);  8  USC  1101.  1103, 
1201.  1252  note.  1252(b),  1304,  1356; 
31  USC  9701;  EO  12356;  8  USC  part 
2;... 

CFR  Citation: 

8  CFR  103;  8  CFR  214 
LAgal  DeadHno: 

None 

Abstract 

This  rule  lays  the  foundation  for  the 
implementation  of  the  Student  and 
Exchange  Visitor  Information  System 
(SEVIS).  an  Internet-based  system  that 
provides  tracking  and  monitoring 
functionality,  with  access  to  accurate 
and  current  information  on 
nonimmigrant  students  and  exchange 
visitors.  There  are  three  principal  laws 
that  require  the  Attorney  General  to 
develop  an  automated  system  to  track 
foreign  students  and  exchange  visitors: 

1.  Section  641  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA); 

2.  Section  416  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001 
(USA  PATRIOT  ACT);  and 

3.  Section  501  of  the  Enhanced  Border 
Security  and  Visa  Entry  Reform  Act  of 
2002  (Border  Security  Act). 

IIRIRA  requires  the  Service  to  collect 
current  information,  on  an  ongoing 
basis,  from  schools  and  exchange 
programs  relating  to  nonimmigrant 
foreign  students  and  exchange  visitors 
during  their  course  of  stay  in  the 
United  States.  In  addition,  the  USA 
PATRIOT  Act  amended  section  641  of 
IIRIRA  to  require  full  implementation 
and  expansion  of  SEVIS  prior  to 
January  1.  2003.  Furthermore,  the 
Border  Seciuity  Act  clarifies  the 
collection  of  information  required  by 
SEVIS  and  adds  the  specific 
requirement  that  educational 
institutions  report  any  failure  of  an 
alien  to  enroll  not  later  than  30  days 


after  the  registration  deadline  of  the 
institution.  Finally.  Presidential 
Directive  No.  2  and  the  findings 
released  by  the  Office  of  the  Inspector 
General  have  also  had  a  significant 
impact  on  the  direction  of  the  student 
program  at  the  Service. 

While  this  rule  implements  SEVIS  and 
its  requirements,  SEVIS  is  only  one 
component  of  the  Service's  Student  and 
Exchange  Visitor  Program  (SEVP). 
Further  rulemakings  are  a  necessary 
part  of  the  overall  reengineering 
process  and  success  of  SEVP,  which 
encompasses  the  review  and 
registration  of  all  schools  and  exchange 
programs  in  SEVIS  prior  to  January  30, 
2003,  subsequent  recertifications  every 
2  years,  and  the  student  fee  regulation 
mandated  by  Congress  in  IIRIRA  to  pay 
for  the  operation  and  maintenance  of 
SEVIS. 

As  part  of  this  ongoing  program,  the 
Service  published  an  interim  rule  at  67 
FR  44344  (July  1.  2002)  allowing 
schools  that  met  certain  criteria  to 
preliminarily  enroll  in  SEVIS  beginning 
on  July  1.  2002.  In  early  fall,  the 
Service  will  publish  another  rule  that 
will  require  all  schools  to  apply  for 
certification  in  SEVIS  in  order  to  be 
able  to  begin  accepting  or  continue 
accepting  foreign  students  after  the 
SEVIS  mandatory  compliance  date. 
Additionally,  the  Service  will  publish 
a  rule  describing  the  recertification, 
withdrawal,  and  denial  process  for 
SEVIS.  Finally,  the  Service  will 
reintroduce  a  rule  for  the  collection  of 
the  fee  for  all  F.  J.  and  M 
nonimmigrants. 

Statemantof  Naad: 

This  regulation  is  necessary  to 
implement  the  statutory  requirements 
of  IIRIRA,  the  USA  PATRIOT  ACT,  and 
the  Border  Security  Act.  Failure  to 
implement  will  result  in  adverse 
consequences  to  national  security.  The 
historical  record  reveals  that  Congress 
has  a  strong  interest  in  monitoring 
foreign  students  and  exchange  visitors 
for  the  duration  of  their  stay  in  the 
United  States. 

Additionally,  the  climate  of  the  current 
administration  as  evidenced  by 
Presidential  Directive  No.  2  and  the 
findings  of  the  Office  of  the  Inspector 
General  demonstrate  that  the  student 
program  is  a  high  priority.  Therefore, 
the  Service  must  steadfastly  continue 
to  improve  upon  the  SEVP  program, 
implement  the  process  to  monitor 
foreign  students  and  exchange  visitors, 
as  well  as  to  complete  the  process  by 
which  all  schools  and  programs  use 


SEVIS  prior  to  the  acceptance  of  any 
foreign  students  or  exchange  visitors. 

Summary  of  Legal  Baals: 

See  Abstract  and  Statement  of  Need. 
These  actions  are  required  by  statute 
as  explained  in  the  Abstract  and  the 
Statement  of  Need. 

Altamativas: 

None. 

Anticipated  Cost  and  Banefits: 

This  regulation  implements  the  new 
processes  and  requirements  for  the 
electronic  exchange  and  update  of 
information.  In  1994,  the  Service  began 
conducting  a  comprehensive  review 
and  analysis  of  the  foreign  student 
program,  both  upon  admission  to  the 
United  States  and  on  a  continuing 
basis.  Based  on  these  findings,  the 
Service  established  a  plan  to  reengineer 
the  business  process. 

Currently,  updates  to  nonimmigrant 
student  and  exchange  visitor 
information  (e.g.,  change  of  address, 
extensions,  curricular  practical  training) 
are  submitted  by  the  Service  or  the 
educational  institution  or  exchange 
program  to  the  Service  via  a  paper 
copy.  A  significant  amount  of  time 
lapses  as  the  paperwork  is  routed  and 
data  entered  by  a  contractor. 

The  utilization  of  SEVIS  gives  the 
schools  and  program  sponsors  the 
ability  to  make  real-time  updates 
without  routing  paperwork  to  a 
contractor.  The  SEVIS  process  reduces 
the  risk  of  paperwork  being  lost  or  sent 
to  an  incorrect  address  and  eliminates 
the  risk  of  inaccurate  information  being 
entered  by  the  data  entry  contractor. 
The  elimination  of  the  contractor  will 
result  in  a  monetary  savings  as  the 
current  data  entry  costs  associated  with 
the  existing  process  average  $800,000 
per  year.  Finally,  the  information  is 
stored  electronically  in  SEVIS.  thus 
reducing  the  need  to  store  paper  copies 
during  and  after  routing  and  data  entry, 
by  both  the  Service  and  the  educational 
institutions  and  sponsors. 

Risks: 

This  regulatory  action  is  critical  for 
complete  and  clear  implementation  of 
the  provisions  of  the  legislation  as  well 
as  the  overall  student  program.  The 
regulation  will  clarify  for  designated 
school  officials  and  others  in  the 
education  community  the  scope, 
applicability,  and  process  for  the 
exchange  of  student  and  school 
information  and  will  prevent  actions 
which  may  unintentionally  trigger 
adverse  immigration  consequences. 


Delay  in  this  rulemaking  or  failure  to 
promulgate  will  cause  the  Service  to 
miss  the  dates  mandated  by  Congress. 


Action 


Dal*  FR  Git* 


NPRM  (INS  2185-02)  OS/16/02    67  FR  34862 
NPRM  Comment         06/16/02 

Period  End 
Interim  Final  Rule        07A)1/02   67  FR  44343 

(INS  2211-02) 
Interim  Final  Rule        07/31/02 

Convnent  Period 

End 
Final  Action  (INS         11/00/02 

2185-02) 
Final  Action  (INS         12/00/02 

2211-02) 


Ragulatory  Flsxil>illty  Analysis 
Raqulrad: 

No 

Small  Entitlas  Affactod: 

No 

Govammant  Lavals  Affactsd: 

None  ^'^ 

Additional  Information: 

INS  No.  2185-02  (See  also  RIN  1115- 
AF56,  INS  No.  1991-99,  which  amends 
Service  regidations  to  establish  a  fee  for 
F,  J,  and  M  noninunigrants.  See  also 
RIN  1115-AG71  "Requiring 


Certification  of  Service  Approved 
Schools  for  Enrolhnent  in  SEVIS.) 

Agancy  Contact 

Maura  Deadrick 

Assistant  Director.  Adjudication  Division 

Department  of  Justice 

Immigration  and  Naturalization  Service 

Room  3040 

425  I  Street  NW 

Washington,  DC  20536 

Phone:  202  514-3228 

RIN:  1115-AG55 

MLUNO  CODE  4410-«P-S 
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DEPARTMENT  OF  LABOR  (DOL) 
2002  Regulatory  Plan 

Executive  Summary:  Making  Worker 
Protections  Work 

A  new  culture  of  responsibility  is 
being  built  at  the  Department  of  Labor 
(DOL)  whereby  its  employees  will  be 
responsible  for  helping  the  regulated 
conununity  understand  EXDL's 
exhaustive  list  of  rules  and  regulations. 
The  Department  understands  that  before 
any  business  or  other  regulated  entity 
can  comply  with  DOL's  rules,  they  must 
be  understandable  and  communicated 
clearly. 

Since  its  creation  in  1913,  the 
Department  of  Labor  has  been  guided  by 
the  idea  that  employers  must  be  held 
responsible  for  the  protection  of  their 
employees  —  protection  of  their  wages, 
pensions,  safety  and  health.  In  turn,  the 
Department  of  Labor  recognizes  that  it  is 
responsible  for  helping  employers  and 
others  understand  and  comply  with 
their  responsibilities  under  the 
Department's  tnany  laws  and 
regulations. 

The  Department  has  always  known 
that  the  vast  majority  of  employers  work 
hard  to  keep  their  employees  and 
workplaces  safe  and  secure  and  that 
employers  who  knowingly  neglect  or 
abuse  their  employees  are  a  very  small 
minority.  DOL  must  provide  this  vast 
majority  who  want  to  comply  with  the 
knowledge  and  tools  they  need  to  carry 
out  their  legal  responsibilities  and 
obligations.  To  ensure  DOL  does  this, 
the  Secretary  has  made  protecting 
.workers  through  compliance  assistance 
one  of  her  top  priorities.  Her 
compliance  assistance  initiative  is  based 
on  the  proven  success  that  comes  when 
Government,  employers,  unions  and 
employees  work  together  to  ensure  that 
worker  protections  work. 

As  an  essential  part  of  this  initiative, 
the  Department  of  Labor  is  making  the 
information  it  provides,  including  new 
or  revised  regulations,  clearer,  more 
helpful  and  more  accessible.  DOL  has 
developed  compliance  materials  in 
plain  language,  as  well  as  online 
programs  that  answer  questions  and 
dir^rt  users  to  information  that  is  easy 
to  understand.  DOL  also  is  using  its 
Web  site,  e-mail,  toll-free  numbers  (e.g.. 
the  Call  Center),  and  partnerships  to 
convey  this  information  when  and 
where  it  is  needed.  And  employers 
know  that  requesting  compliance 
assistance  materials  through  any  of 
these  means  will  not  lead  to  referrals  for 
investigation. 


DOL's  goal  is  to  touch  every 
workplace  in  a  positive  way.  through 
sharing  information  and  offering  a 
helping  hand.  E)OL  will  emphasize 
prevention,  relying  on  the  use  of 
common-sense  standards  of  safety  and 
fairness  to  prevent  workers  from  being 
harmed  physically  or  economically. 
Education  and  encouragement  of 
employers  will  help  workers  far  more 
than  enforcement  alone,  since  no 
enforcement  process  can  possibly 
identify  every  violation  of  the  law,  and 
fmes  and  penalties  can  never  fully 
redress  losses  of  life,  health,  and 
economic  well-being. 

DOL  has  responsibilities  beyond 
worker  protection.  It  recognizes  that  the 
emerging  21st  century  economy 
presents  challenges  to  workers  at  all 
skill  levels  and  in  all  walks  of  life. 
Those  who  have  been  laid  off  from  jobs 
because  their  companies  coidd  not 
adapt  to  technological  changes  or 
foreign  competition,  or  those  workers 
who  are  disabled,  who  did  not  get  a  full 
education,  or  who  made  a  wrong  turn  at 
some  point  in  their  lives,  cannot  be  left 
behind.  Some  of  these  workers, 
especially  yoiing  workers,  need  training 
in  basic  skills  and  help  in  becoming 
acclimated  to  working  life.  Other 
workers  need  assistance  in  learning  new 
skills  or  in  obtaining  advanced 
schooling. 

At  the  same  time,  high-technology 
industries  are  creating  job  opportunities 
unheard  of  even  a  decade  ago.  DOL 
must  help  employers  and  workers 
bridge  the  gap  between  the  requirements 
of  those  jobs  and  the  skills  of  the 
workers  who  are  needed  to  fill  them. 
Workers  who  can  keep  their  skills  up  to 
date  throughout  their  careers  have  more 
productive  and  more  rewarding 
economic  futiues. 

The  Secretary  of  Labor's  Regulatory 
Plan  for  Accomplishing  These 
Obiectives 

The  balance  between  labor  and 
management  that  underlies  the 
country's  labor  laws  is  a  crucial  source 
of  stability  in  our  economy,  and  the 
need  for  labor  and  management  to  work 
together  has  become  increasingly 
evident  in  recent  years.  For  these 
reasons,  any  change  in  the  regulations 
that  implement  the  country's  labor  laws 
must  be  carefully  considered,  and  the 
views  of  all  affected  parties  must  be 
taken  into  accoimt. 

In  general.  DOL  will  try  to  help 
employees  and  employers  meet  their 
needs  in  a  cooperative  fashion,  with  a 
minimum  of  rulemaking.  However,  to 
reflect  changes  in  technology  and 


business  practices,  to  implement  new 
laws  and  clarify  existing  rules  in  light 
of  new  laws  and  legal  interpretations, 
and  to  rewrite  rules  in  plain  language. 
IX)L  needs  to  engage  in  rulemaking. 

In  doing  so,  DOL  will  craft  proposals 
that  are  responsive  to  workers'  needs  yet 
understanding  of  employers'  desire  for 
the  least  burdensome  regulatory 
alternative.  These  proposals  wrill  span 
an  entire  range  of  work  environments, 
from  traditional  settings  that  have  well- 
deffned  conditions  and  locations  of 
work,  to  newly  emerging  settings  that 
are  more  flexibly  structured  in  terms  of 
schedules  and  workplaces. 

Similarly,  the  skills  needed  by  today's 
workforce  are  more  varied  than  at  any 
time  in  our  country's  history,  and  they 
continue  to  change  at  a  rapid  rate. 
Changes  in  the  financial  marketplace,  as 
well  as  in  compensation  and  benefit 
arrangements,  present  both  challenges 
and  opportunities  for  today's  workers.. 

The  following  proposals  represent 
what  DOL  believes  to  be  a  balanced  plan 
for  protecting  workers  in  their  current 
jobs  and  preparing  them  for  future 
employment  while  making  it  easier  for 
the  regulated  community  to  play  its 
part.  DOL  considers  these  proposals  to 
be  proactive,  common-sense  approaches 
to  the  issues  most  clearly  needing 
regulatory  attention. 

The  Department's  Regulatory  Priorities 

DOL  has  identified  20  high-priority 
items  for  regulatory  action.  Nine  of  them 
address  health  and  safety  issues,  which 
are  central  to  DOL's  mission  and  which 
represent  a  major  focus  of  the  Secretary. 
Two  agencies,  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  are  responsible 
for  these  initiatives. 

MSHA  administers  the  Federal  Mine 
Safety  and  Health  Act  of  1 9^  7  (Mine 
Act).  The  agency  demonstrates  its 
commitment  to  ensuring  safer  and 
healthier  workplaces  for  the  Nation's 
miners  in  a  number  of  ways,  but 
Government  intervention  alone  cannot 
eliminate  occupational  deaths,  injuries 
and  illnesses  in  mining.  The 
commitment  of  miners  and  mine 
operators  is  also  needed.  MSHA  will 
continue  to  concentrate  on  improving 
existing  health  standards  and 
addressing  emerging  health  hazards  in 
mining. 

While  levels  of  respirable  coal  dust 
have  been  significantly  reduced  over  the 
years,  some  miners  continue  to  develop 
coal  workers'  pneumoconiosis.  MSHA 
intends  to  reopen  the  record  for  the 
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rulemaking  on  the  Determination  of 
Concentration  of  Respirable  Coal  Mine 
Dust  (RIN  1219-AB18),  and  repropose 
Verification  of  Underground  Coal  Mine 
Operators'  Dust  Control  Flans  and 
Compliance  Sampling  for  Respirable 
Dust  (RIN  1219-AB14).  The  former  rule 
would  permit  MSHA  to  determine  the 
level  of  mine  dust  on  the  basis  of  a 
single  sample.  The  latter  rule  would 
help  assxire  that  operators'  dust  control 
plans  are  effective  under  typical  mining 
conditions.  These  rules  work  in  tandem 
to  address  miners'  exposure  to 
respirable  coal  dust. 

MSHA  is  considering  lowering  the 
permissible  exposure  limit  (PEL)  for 
asbestos  at  metal  and  nonmetal  and  coal 
mines,  addressing  take-home 
contamination,  and  reevaluating  the 
method  used  for  sample  analysis  (RIN 
1219-AB24).  MSHA  conducted  a  series 
of  public  meetings  earlier  this  year  to 
allow  early  participation  in  the 
rulemaking  by  interested  parties.  MSHA 
will  be  evaluating  those  comments  as  it 
prepares  a  notice  of  proposed 
rulemaking. 

In  response  to  litigation  and  a  partial 
settlement  agreement  regarding  its  final 
rule  on  Diesel  Particulate  Matter,  MSHA 
has  initiated  a  rulemaking  on  Diesel 
Particulate  Matter  Exposure  of 
Undergroimd  Metal  and  Nonmetal 
Miners  (RIN  1219-AB29).  MSHA  will 
address  several  provisions  of  the  final 
standard,  including  changing  the  diesel 
particulate  matter  surrogate  from  total 
carbon  to  elemental  carbon  for  the 
concentration  limits,  addressing  the 
diesel  particulate  matter  control  plan, 
and  revising  requirements  regarding  the 
use  of  personal  protective  equipment 
and  administrative  controls  to  comply 
with  the  concentration  limits.  ^ 

The  Occupational  Safety  and  Health 
Administration  administers  a  wide 
range  of  measures  throughout  the  public 
and  private  sectors.  OSHA  is  committed 
to  establishing  clear  and  sensible 
priorities,  reducing  occupational  deaths, 
injuries,  and  illnesses,  and  simplifying 
its  recordkeeping  requirements. 

Three  of  OSHA's  high-priority 
initiatives  address  health  standards.  The 
first.  Standards  Improvement,  will 
streamline  a  number  of  such  health 
standards  by  removing  language  that  is 
outdated,  duplicative,  unnecessary  or 
inconsistent  (RDM  1218-AB81).  These 
changes  will  reduce  the  amoimt  of  time 
and  effort  needed  to  imderstand  and 
comply  with  these  standards. 

The  second,  a  revision  to  the 
Respiratory  Protection  Standard,  will 
address  Assigned  Protection  Factors  for 


different  types  of  respirators  (RIN  1218- 
AA05).  This  action  will  improve 
respiratory  protection  for  employees 
required  to  wear  respirators,  as  well  as 
making  it  easier  for  employers  to  choose 
the  appropriate  respirator  for  a  given 
task. 

OSHA's  third  initiative  in  the  area  of 
health  standards  addresses  worker 
exposure  to  Crystalline  Silica  (RIN 
1218-AB70).  This  substance  is  one  of 
the  most  widely  found  in  workplaces, 
and  data  have  indicated  that  exposure  to 
it  may  cause  a  debilitating  respiratory 
disease  called  silicosis.  Exposiue  also 
has  been  linked  to  cancer.  OSHA  is 
collecting  information  to  determine 
what  regulatory  action  might  be 
appropriate  to  address  these  * 

occupational  health  concerns. 

OSHA  has  two  initiatives  in  the  area 
of  safety  Standards.  The  first  concerns 
Fires  in  Shipyards  (RDM  1218-AB51).  A 
negotiated  rulemaking  committee 
completed  its  work  earlier  this  year,  and 
recommended  regulatory  actions  to 
address  this  issue.  Fires  in  shipyards 
claim  an  average  of  one  life  a  year,  as 
well  as  causing  110  lost- workday 
"heat/bum"  injuries,  and  more  than 
three  times  that  many  total  injuries. 
This  rule  will  provide  a  comprehensive 
approach  to  dealing  wnth  fires  in 
shipyard  environments  to  help  prevent 
these  deaths  and  injuries. 

OSHA's  second  safety  initiative 
addresses  requirements  for  Exit  Routes, 
formerly  known  as  Means  of  Egress  (RIN 
1218-AB82).  OSHA  has  rewritten  these 
important  provisions  in  plain  language 
to  help  ensure  they  are  properly 
understood  and  implemented. 

Protection  of  pension  and  health 
benefits  continues  to  be  a  priority  of  the 
Secretary  of  Labor.  As  a  member  of  the 
President's  Task  Force  to  strengthen 
retirement  security,  the  Secretary  played 
a  major  role  in  formulating  legislative 
proposals  to  give  workers  better 
information  about  their  pension  r^ts, 
increased  freedom  to  choose  where  to 
invest  their  retirement  savings,  and 
expanded  access  to  investment  advice. 
Two  of  these  proposals  were  enacted  as 
part  of  the  Sarbanes-Oxley  Act  of  2002. 

Consistent  with  the  Secretary's 
priorities,  the  Pension  and  Welfare 
Benefits  Administration  (PWBA),  which 
administers  the  Employee  Retirement 
Income  Seourity  Act  (ERISA),  will  focus 
on  implementation  of  the  recently 
enacted  retirement  security 
amendments  to  ERISA  relating  to  the 
timely  notification  of  participants  and 
beneficiaries  of  periods  during  which 
they  will  be  imable  to  direct 


investments  in  their  401(k)  plan  (RIN 
1210-AA90)  and  civil  penalties  for 
failures  to  provide  these  notices  (RIN 
1210- AA91). 

PWBA's  regulatory  program  also  will 
focus  on  compliance  assistance  to  group 
health  plans  through  issuance  of 
guidance,  as  well  as  model  forms  and 
notices.  Specific  initiatives  include 
guidance  for  group  health  plans  on  the 
application  of  the  continuation  of 
coverage  notice  provisions  (RIN  1210- 
AA60);  access,  portability  and 
renewability  provisions  (RIN  1210- 
AA54);  and  nondiscrimination 
provisions  of  ERISA  (RIN  1210-AA77). 

ERISA's  requirements  affect  an 
estimated  730,000  private  sector 
employee  pension  benefit  plans 
(covering  approximately  99  million 
participants):  an  estimated  2.5  million 
group  health  benefit  plans  (covering  131 
million  participants  and  dependents); 
and  3.4  million  other  welfare  benefits 
plans  (covering  approximately  190 
million  participants). 

The  Secretary's  emphasis  on  meeting 
the  needs  of  the  21st  century  workforce 
is  reflected  in  the  first  regulatory 
initiative  developed  by  the  Employment 
and  Training  Administration  (ETA). 
ETA  will  issue  regulations  reflecting 
recent  changes  to  the  Trade  Adjustment 
Assistance  (TAA)  program,  as  enacted 
in  the  Trade  Act  of  2002  (RIN  1205- 
AB32).  The  proposed  rule  would 
address  the  many  new  features  of  the 
TAA  program:  consolidation  of  the  TAA 
and  NAFTA-TAA  programs;  immediate 
services  to  workers  to  facilitate  more 
rapid  reemployment;  expanded 
eligibility;  increased  benefits,  including 
health  care  assistance;  and  an 
Alternative  TAA  Program  for  older 
workers.  The  new  regulations  will  be  in 
plain  English,  making  them  easier  to 
read  and  use. 

ETA's  second  regulatory  initiative 
also  focuses  on  meeting  the  needs  of  our 
workforce  by  improving  the  quality  of 
employment  services  provided  to  low- 
income  senior  citizens  under  the  Older 
Americans  Act  (RIN  1205-AB28).  These 
individuals  often  need  assistance  in 
developing  skills  and  obtaining  work 
experience  so  that  they  can  obtain 
unsubsidized  work.  This  rule  will  also 
improve  performance  accountability 
and  enhance  the  ability  of  the  States  to 
coordinate  services. 

In  its  third  initiative,  ETA  proposes  to 
reengineer  the  permanent  labor 
certification  process  (RIN  1205-AA66). 
ETA's  goals  are  to  make  fundamental 
changes  that  will  streamline  the  process: 
save  resources;  improve  the 
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effectiveness  of  the  program:  and  better 
serve  the  Department  of  Labor's 
customers. 

Finally,  the  Employment  Standards 
Administration  (ESA)  has  set  forth  three 
priority  regulatory  initiatives.  Among 
the  statutes  enforced  by  the  Wage  and 
Hour  Division  is  the  Fair  Labor 
Standards  Act  (FLSA).  which  sets 
requirements  for  payment  of  minimimi 
wages  and  overtime  pay  to  more  than  - 
100  million  employees.  It  also  defines 
conditions  for  the  employment  of 
minors. 

The  Wage  and  Hour  Division's  first 
initiative  updates  the  child  labor  rules 
issued  under  the  FLSA  to  address 
changes  in  the  nature  of  the  workplace 
and  situations  in  which  minors  may 
operate  certain  kinds  of  machinery  (RIN 
1215-AA09).  While  young  workers  need 
employment  experiences  that  will  help 
them  gain  the  skills  needed  to  find  and 
hold  good  jobs  later  in  life,  they  also 
need  to  focus  on  obtaining  high-quality 
educations,  and  ensiiring  that  their  work 
hours  are  reasonable  will  help  them  do 
so. 

The  Wage -and  Hour  Division's  second 
initiative  revises  and  clarifies  the 
criteria  that  define  the  minimum  wage 
and  overtime  exemptions  for 
"executive,"  "administrative," 
"professional,"  and  "outside  sales" 
employees  under  the  FLSA  (RIN  1215- 
AA14).  These  regulations  were 
nominated  for  reform  in  a  public 
comment  on  OMB's  2001  Report  to 
Congress  on  the  Costs  and  Benefits  of 
Regulations.  The  issues  of  concern 
raised  by  various  interested  parties  are 
being  carefully  examined  in  the 
development  of  proposed  changes. 
Changes  to  these  rules  will  help 
employers  meet  their  obligations 
voluntarily  and  enhance  workers' 
understanding  of  their  rights  and 
benefits. 

The  Wage  and  Hour  Division's  third 
initiative  pertains  to  regulations  issued 
under  the  Family  and  Medical  Leave 
Act  (FMLA)  that  were  also  nominated  as 
a  reform  candidate  in  OMB's  2001 
Report  to  Congress  on  Costs  and 
Benefits  of  Regulations.  Revisions  will 
be  proposed  to  the  FMLA's 
implementing  regulations  to  address 
issues  raised  by  the  decision  of  the  U.S. 
Supreme  Court  in  Ragsdale  v.  Wolverine 
World  Wide,  Inc.,  122  S.  Ct.  1155  (2002), 
and  the  decisions  of  other  courts. 


DOL — Employment  Standards 
Administration  (ESA) 


PROPOSED  RULE  STAGE 


82.  DERNING  AND  DEUMITING  THE 
TERM  "ANY  EMPLOYEE  EMPLOYED 
IN  A  BONA  RDE  EXECUTIVE, 
ADMINISTRATIVE,  OR 
PROFESSIONAL  CAPACITY"  (ESA/W- 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Auttrarity: 

?9  use  213(a)(1) 

CFR  Citation: 

29  CFR  541 

Lagal  Deadline: 

None 

AtMtract: 

These  regulations  set  forth  the  criteria 
for  exemption  from  the  Fair  Labor 
Standards  Act's  minimum  wage  and 
overtime  requirements  for  "executive," 
"administrative,"  "professional,"  and 
"outside  sales  employees."  To  be 
exempt,  employees  must  meet  certain 
tests  relating  to  duties  and 
responsibilities  and  be  paid  on  a  salary 
basis  at  specified  levels.  A  final  rule 
increasing  the  salary  test  levels  was 
published  on  January  13,  1981  (46  FR 
3010),  to  become  effective  on  February 
13,  1981,  but  was  indefinitely  stayed 
on  February  12,  1981  (46  FR  11972). 
On  March  27,  1981,  a  proposal  to 
suspend  the  final  rule  indefinitely  was 
published  (46  FR  18998),  with 
comments  due  by  April  28,  1981.  As 
a  result  of  numerous  comments  and 
petitions  hum  industry  groups  on  the 
duties  and  responsibilities  tests,  and  as 
a  result  of  case  law  developments,  the 
Department  concluded  that  a  more 
comprehensive  review  of  these 
regulations  was  needed.  An  ANPRM 
reopening  the  comment  period  and 
broadening  the  scope  of  review  to 
include  all  aspects  of  the  regulations 
was  published  on  November  19,  1985, 
with  the  comment  period  subsequently 
extended  to  March  22,  1986. 

The  Department  has  revised  these 
regulations  since  the  ANPRM  to 
address  sp>ecific  issues.  In  1991,  as  the 
result  of  an  amendment  to  the  Fair 
Labor  Standards  Act  (FLSA),  the 
regidations  were  revised  to  permit 
certain  computer  systems  analysts, 
computer  programmers,  software 


engineers,  and  other  similarly  skilled 
professional  employees  to  qualify  for 
the  exemption,  including  those  paid  on 
an  hourly  basis  if  their  rates  of  pay 
exceed  6  1/2  times  the  applicable 
minimum  wage.  Also,  in  1992  the 
Department  issued  a  final  rule  which 
modified  the  exemption's  requirement 
for  payment  on  a  "salary  basis"  for 
otherwise  exempt  public  sector 
employees. 

Statement  of  Need: 

These  regulations  contain  the  criteria 
used  to  determine  if  an  employee  is 
exempt  from  the  FLSA  as  an 
"executive,"  "administrative," 
"professional,"  or  "outside  sales" 
employee.  The  existing  salary  test 
levels  used  in  determining  which 
employees  qualify  as  exempt  were 
adopted  in  1975  on  an  interim  basis. 
These  salary  level  tests  are  outdated 
and  offer  little  practical  guidance  in 
applying  the  exemption.  In  addition, 
numerous  comments  and  petitions  have 
been  received  fi"om  indusdy  groups 
regarding  the  duties  and 
responsibilities  tests  in  the  regulations, 
requesting  a  review  of  these 
regulations. 

These  regulations  have  been  revised  to 
deal  with  specific  issues.  In  1991,  as 
the  residt  of  an  amendment  to  the 
FLSA,  the  regulations  were  revised  to 
permit  certain  computer  systems 
analysts,  computer  programmers, 
software  engineers,  and  other  similarly 
skilled  professional  employees  to 
qualify  for  the  exemption,  including 
those  paid  on  an  hourly  basis  if  their 
rates  of  pay  exceed  6  1/2  times  the 
applicable  minimum  wage.  Also  in 
1991,  the  Department  undertook 
separate  iplemaking  on  another  aspect 
of  the  regulations,  the  definition  of 
"salary  basis"  for  public-sector 
employees.  Because  of  the  limited 
nature  of  these  revisions,  the 
regulations  are  still  in  need  of  updating 
and  clarification. 

Summary  of  l.egal  Basis: 

These  regulations  are  issued  imder  the 
statutory  exemption  from  minimum 
wage  and  overtime  pay  provided  by 
section  13(a)(1)  of  the  Fair  Labor 
Standards  Act,  29  USC  213(a)(1),  which 
requires  the  Secretary  of  Labor  to  issue 
regulations  that  define  and  delimit  the 
terms  "any  employee  employed  in  a 
bona  fide,  executive,  administrative,  or 
professional  capacity...  or  in  the 
capacity  of  outside  salesman..."  for 
purposes  of  applying  the  exemption  to 
employees  who  meet  the  specified 
criteria. 
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Alternatives: 

The  Department  will  involve  affected 
interest  groups  in  developing  regulatory 
alternatives.  Following  completion  of 
these  outreach  and  consultation 
activities,  full  regulatory  alternatives 
will  be  developed. 

Although  legislative  proposals  have 
been  introduced  in  Congress  to  address 
certain  aspects  of  these  regulations,  the 
Department  continues  to  believe 
revisions  to  the  regtdations  are  the 
appropriate  response  to  the  concerns 
raised.  Alternatives  likely  to  be 
considered  range  from  particular 
changes  to  address  "salary  basis"  and 
salary  level  issues  to  a  comprehensive 
overhaul  of  the  regulations  that  also 
addresses  the  duties  and 
responsibilities  tests. 

Anticipated  Cost  and  Benefits: 

Some  19  to  26  million  employees  are 
estimated  to  be  within  the  scope  of 
these  regulations.  Legal  developmei^s 
in  court  cases  are  changing  the  guiding 
interpretations  under  this  exemption 
and  creating  law  without  considering 
a  comprehensive  anal)rtical  approach  to 
current  compensation  concepts  and 
workplace  practices.  Clear, 
comprehensive,  and  up-to-date 
regulations  would  provide  for  central, 
imiform  control  over  the  application  of 
these  regulations  and  ameliorate  many 
concerns.  In  the  public  sector.  State 
and  local  govenmient  employers 
contend  that  the  rules  are  based  on 
production  workplace  environments 
bom  the  1940s  and  1950s  that  do  not 
readily  adapt  to  contemporary 
government  functions.  The  Federal 
Government  also  has  concerns 
regarding  the  manner  in  which  the 
courts  and  arbitration  decisions  are 
applying  the  exemption  to  the  Federal 
workforce.  Resolution  of  confusion  over 
how  the  regulations  are  to  be  applied 
in  the  public  sector  will  ensure  that 
employees  are  protected,  that 
employers  are  able  to  comply  with  their 
responsibilities  under  the  law,  and  that 
the  regulations  are  enforceable. 
Preliminary  estimates  of  the  specific 
costs  and  benefits  of  this  regulatory 
action  will  be  developed  once  the 
various  regulatory  alternatives  are 
identified. 

Risks: 

This  action  does  not  affect  public 
health,  safety,  or  the  environment. 

Timetabie: 


ActkNi 


Date  FR  Cite 


Proposal  To  Suspend  03/27/81    46  FR  18998 

Rule 
ANPRM  11/19/85    50  FR  47696 

Extension  of  ANPRM  01/17/86    51  FR  2525 

Comment  Period 
ANPRM  Comment       03/22/86 

Period  End 


NPRM 


01/00«)3 


Action 


Date 


FR  Cite 


Indefinite  Stay  of 
Final  Rule 


02/12/81    46  FR  11972 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

State,  Local,  Federal 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Agency  Contact: 

Tammy  D.  McCutchen 

Administrator,  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue,  NW 

FP  Building  Room  S3502 

Washington,  DC  20210 

Phone:  202  693-0051 

Fax:  202  693-1432 

RIN:  1215-AA14 

DOL— ESA 

83.  •  FAMILY  AND  MEDICAL  LEAVE 
ACT  OF  1993 

Priority: 

Other  Significant 
Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

29  USC  2654 

CFR  Citation: 

29  CFR  825 

Legal  Deadline: 

None 

Abstract: 

The  U.S.  Supreme  Court,  in  Ragsdale 
V.  Wolverine  World  Wide,  Inc.,  122  S. 
Ct.  1155  (2002),  invalidated  regulatory 
provisions  issued  under  the  Family  and 
Medical  Leave  Act  (FMLA)  pertaining 
to  the  effects  of  an  employer'p    ailvu« 
to  timely  designate  leave  that  .s  taken 
by  an  employee  as  being  covered  by 
the  FMLA.  The  Department  intends  to 


propose  revisions  to  the  FMLA 
regulations  to  address  issues  raised  by 
this  and  other  judicial  decisions. 

Statement  of  Needt^ 

The  FMLA  requires  covered  employers 
to  grant  eligible  employees  up  to  12 
workweeks  of  unpaid,  job-protected 
leave  a  year  for  specified  family  and 
medical  reasons,  and  to  maintain  group 
health  benefits  during  the  leave  as  if 
the  employees  continued  to  work 
instead  of  taking  leave.  When  an 
eligible  employee  rettuns  from  FMLA 
leave,  the  employer  must  restore  the 
employee  to  the  same  or  an  equivalent 
job  with  equivalent  pay,  benefits,  and 
other  conditions  of  employment.  FMLA 
makes  it  unlawful  for  an  employer  to 
interfere  with,  restrain,  or  deny  the 
exercise  of  any  right  provided  by  the 
FMLA. 

The  FMLA  regiUations  require 
employers  to  designate  if  an  employee's 
use  of  leave  is  counting  against  the 
employee's  FMLA  leave  entitlement, 
and  to  notify  the  employee  of  that 
designation  (29  CFR  section  825.208). 
Section  825.700(a)  of  the  regiUations 
provides  that  if  an  employee  takes  paid 
or  impaid  leave  and  the  employer  does 
not  designate  the  leave  as  FMLA  leave, 
the  leave  taken  does  not  coimt  against 
the  employee's  12  weeks  of  FMLA 
leave  entidement. 

On  March  19,  2002,  the  U.S.  Supreme 
Court  issued  its  decision  in  Ragsdale 
V.  Wolverine  World  Wide,  Inc.,  122  S. 
Ct.  1155  (2002).  In  that  decision,  the 
Court  invalidated  regulatory  provisions 
pertaining  to  the  effects  of  an 
employer's  failure  to  timely  designate 
leave  diat  is  taken  by  an  employee  as 
being  covered  by  the  FMLA.  The  Court 
ruled  Uiat  29  CFR  section  825.700(a) 
was  invalid  absent  evidence  that  the 
employer's  failure  to  designate  the 
leave  as  FMLA  leave  interfered  with 
the  employee's  exercise  of  FMLA 
rights.  This  proposed  rule  is  being 
prepared  to  address  issues  raised  by 
this  and  other  judicial  decisions. 

Summary  of  Legal  Basis: 

This  rule  is  issued  pursuant  to  section 
404  of  the  Family  and  Medical  Leave 
Act,  29  U.S.C.  section  2654. 

Attematives: 

After  completing  a  review  and  analysis 
of  the  Supreme  Court's  decision  in 
Ragsdale  and  other  judicial  decisions, 
regulatory  alternatives  will  be 
developed  for  notice-and-comment 
rulemaking. 


74172 


Federal  Register/ Vol.  67.  No.  236 /Monday,  December  9.  2002 /The  Regulatory  Plan 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74173 


74172  Federal  Register/ Vol.  67.  No.  236 /Monday.  December  9,  2002 /The  Regulatory  Plan 


Anticipated  Coat  and  Benefits: 

The  costs  and  benefits  of  this 
rulemaking  action  are  not  expected  to 
exceed  $100  million  per  year  or 
otherwise  trigger  economic  significance 
under  Executive  Order  12866. 

Risks: 

This  rulemaking  action  does  not 
directly  affect  risks  to  public  health., 
safety,  or  the  environment. 

Timetable:  

Action 


FR  en* 


NPRM 

NPRM  Comment 
Period  End 


OIAXVOS 
03/00/03 


Regulatory  FlexibHity  Analysis 
Required: 

Undetermined 

Small  Enttties  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

Tammy  D.  McCutchen 

Administrator,  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue,  NW 

FP  Building  Room  S3502 

Washington.  DC  20210 

Phone:  202  693-0051 

Fax:  202  693-1432 

RIN:  1215-AB35 
DOL— ESA 


RNAL  RULE  STAGE 


84.  CHILD  LABOR  REGULATIONS, 
ORDERS,  AND  STATEMENTS  OF 
INTERPRETATION  (ESA/W-H) 

Priority: 

Other  Significant 

Legal  Autlwrity: 
29  use  203(e) 
CFR  Citation: 
29  CFR  570 
Legal  Deadline: 
None 


AlMtract: 

Section  3(1)  of  the  Fair  Labor  Standards 
Act  requires  the  Secretary  of  Labor  to 
issue  regidations  with  respect  to  minors 
between  14  and  16  years  of  age 
ensuring  that  the  periods  and 
conditions  of  their  employment  do  not 
interfere  with  their  schooling,  health, 
or  well-being.  The  Secretary  is  also 
directed  to  designate  occupations  that 
are  particularly  hazardous  for  minors 
16  and  17  years  of  age.  Child  Labor 
Regulation  No.  3  sets  forth  the 
permissible  industries  and  occupations 
in  which  14-  and  15-year-olds  may  be 
employed,  and  specifies  the  number  of 
hours  in  a  day  and  in  a  week,  and  time 
periods  within  a  day,  that  such  minors 
may  be  employed.  The  Department  has 
invited  public  comment  in  considering 
whether  changes  in  technology  in  the 
workplace  and  job  content  over  the 
years  require  new  hazardous 
occupation  orders,  and  whether 
changes  are  needed  in  some  of  the 
applicable  hazardous  occupation 
orders.  Comment  has  also  been 
solicited  on  whether  revisions  should 
be  considered  in  the  permissible  hours 
and  time-of-day  standards  for  14-  and 
15-year-olds.  Comment  has  been  sought 
on  appropriate  changes  required  to 
implement  school-to-work  transition 
programs.  Additionally,  Congress 
enacted  Public  Law  104-174  (August  6, 
1996),  which  amended  FLSA  section 
13(c)  and  requires  changes  in  the 
regulations  under  Hazardous 
Occupation  Order  No.  12  regarding 
power-driven  paper  balers  and 
compactors,  to  allow  16-  and  17-year- 
olds  to  load,  but  not  operate  or  unload, 
machines  meeting  applicable  American 
National  Standards  Institute  (ANSI) 
safety  standards  and  certain  other 
conditions.  Congress  also  passed  the 
Drive  for  Teen  Employment  Act,  Public 
Law  105-334  (October  31,  1998),  which 
prohibits  minors  under  age  17  from 
driving  automobiles  and  trucks  on 
public  roads  on  the  job  and  sets  criteria 
for  17-year-olds  to  drive  such  vehicles 
on  public  roads  on  the  job. 

Statement  of  Need: 

Because  of  changes  in  the  workplace 
and  the  introduction  of  new  processes 
and  technologies,  the  Department  is 
undertaking  a  comprehensive  review  of 
the  regulatory  criteria  applicable  to 
child  labor.  Other  bctors  necessitating 
a  review  of  the  child  labor  regulations 
are  changes  in  places  where  young 
workers  find  employment 
opportunities,  the  existence  of  differing 
Federal  and  State  standards,  and  the 
divergent  views  on  how  best  to 
correlate  school  and  work  experiences. 


Under  the  Fair  Labor  Standards  Act, 
the  Secretary  of  Labor  is  directed  to 
provide  by  regulation  or  by  order  for 
the  employment  of  youth  between  14 
and  16  years  of  age  under  periods  and 
conditions  which  will  not  interfere 
with  their  schooling,  health  and  well- 
being.  The  Secretary  is  also  directed  to 
designate  occupations  that  are 
particularly  hazardous  for  youth 
between  the  ages  of  16  and  18  years 
or  detrimental  to  their  health  or  well- 
being.  The  Secretary  has  done  so  by 
specifying,  in  regulations,  the 
permissible  industries  and  occupations 
in  which  14-  and  15-year-olds  may  be 
employed,  and  the  number  of  hoius  per 
day  and  week  and  the  time  periods 
within  a  day  in  which  they  may  be 
employed.  In  addition,  these 
regulations  designate  the  occupations 
declared  particularly  hazardous  for 
minors  between  16  and  18  years  of  age 
or  detrimental  to  their  health  or  well- 
being. 

Public  comment  has  been  invited  in 
considering  whether  changes  in 
technology  in  the  workplace  and  job 
content  over  the  years  require  new 
hazardous  occupation  orders  or 
necessitate  revision  to  some  of  the 
existing  hazardous  orders.  Comment 
has  also  been  invited  on  whether 
revisions  should  be  considered  in  the 
permissible  hours  and  time-of-day 
standards  for  the  employment  of  14- 
and  15-year-olds,  and  whether  revisions 
should  be  considered  to  facilitate 
school-to-work  transition  programs. 
When  issuing  the  regidatory  proposals 
(after  review  of  public  comments  on  the 
advance  notice  of  proposed 
rulemaking),  the  Ehepartment's  focus 
was  on  assiuing  heedthy,  safe  and  fair 
workplaces  for  young  workers,  and  at 
the  same  time  promoting  job 
opportunities  for  young  people  and 
making  regulatory  standards  less 
biudensome  to  the  regulated 
community. 


Summary  of  Legal  Basis: 

These  regulations  are  issued  under 
sections  3(1).  11,  12,  and  13  of  the  Fair 
Labor  Standards  Act,  29  USC  sections 
203(1),  211,  212,  and  213  which  require 
the  Secretary  of  Labor  to  issue 
regulations  prescribing  permissible  time 
periods  and  conditions  of  employment 
for  minors  between  14  and  16  years  old 
so  as  not  to  interfere  with  their 
schooling,  health,  or  well-being,  and  to 
designate  occupations  that  are 
particularly  hazardous  or  detrimental  to 
the  health  or  well-being  of  minors 
under  18  years  old. 
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Altematives: 

Regulatory  altematives  developed  based 
on  recent  legislation  and  the  public 
conunents  responding  to  the  advance 
notice  of  proposed  rulemaking  included 
specific  proposed  additions  or 
modifications  to  the  paper  baler,  teen 
driving,  explosive  materials,  and 
roofing  hazardous  occupation  orders, 
and  proposed  changes  to  the 
permissible  cooking  activities  that  14- 
and  15-year-olds  may  perform  in  retail 
establishments. 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  and  benefits  of  this  regidatory 
action  indicated  that  the  rule  was  not 
economically  significant.  Benefits  will 
include  safer  working  environments 
and  the  avoidance  of  injuries  with 
respect  to  young  workers. 

Rislcs: 

The  child  labor  regidations.  by  ensuring 
that  permissible  job  opportunities  for 
worldng  youth  are  safe  and  healthy  and 
not  detrimental  to  their  education  as 
required  by  the  statute,  produce 
positive  benefits  by  reducing  health 
and  productivity  costs  employers  may 
otherwise  incuj  &t>m  higher  accident 
and  injury  rates  to  yoimg  and 
inexperienced  workers.  Given  the 
limited  nature  of  the  changes  in  the 
proposed  nde,  a  detailed  assessment  of 
the  magnitude  of  risk  was  not  prepared. 

Timetable: 


DOL— Employment  and  Training 
Administration  (ETA) 


Action 


Date 


FR  Cite 


Final  Action 

Rnal  Action  Effective 

ANPRM 

ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Finai  Action 


11/20/91  56  FR  58626 

12/20/91 

05/13/94  59  FR  25167 

08/11/94  59  FR  40318 

11/30/99    64  FR  67130 
01/31/00 

12A)0/02 


Regulatory  Flexit>lltty  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Tammy  D.  McCutchen 

Administrator,  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue.  NW 

FP  Building  Room  S3502 

Washington,  DC  20210 

Phone:  202  693-0051 

Fax:  202  693-1432 

RIN:  1215-AA09 


PROPOSED  RULE  STAGE 


85.  SENIOR  COMMUNITY  SERVICE 
EMPLOYMENT  PROGRAM 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  undetermined. 

Legal  Authority: 

42  USC  3056(b)(2) 

CFR  Citation: 

20  CFR  641 

Legal  Deadline: 

None 

AlMtract: 

The  Employment  and  Training 
Administration  will  implement  new 
regulations  to  govern  the  Senior 
Community  Service  Employment 
Program  (SCSEP)  under  title  V  of  the 
Older  Americans  Act  Amendments  of 
2000.  SCSEP  is  the  only  federally 
sponsored  job  creation  program  targeted 
to  low-income  older  Americans.  The 
program  subsidizes  part-time 
community  service  jobs  for  low-income 
persons  age  55  years  and  older  who 
have  poor  employment  prospects. 
Approximately  100,000  program 
enrollees  annually  work  in  a  wide 
variety  of  commimity  service  jobs, 
including  muse's  aides,  teacher  aides, 
librarians,  clerical  workers  and  day  care 
assistants.  The  Department  of  Labor 
allocates  funds  to  operate  the  program 
to  State  agencies  on  aging  and  to 
national  organizations. 

Proposed  regulations  will  improve 
integration  of  SCSEP  with  the  broader 
workforce  investment  system  and 
introduce  performance  measiues  and 
sanctions. 

Statement  of  Need: 

As  the  baby  boom  generation  ages,  the 
demand  for  emplojnnent  and  training 
services  and  income  support  for  low- 
income  older  persons  will  increase. 
Low-income  seniors  generally  must 
continue  working  and  many  may  not 
be  able  to  find  employment  without 
work  experience  and  additional 
training.  The  basic  goals  of  the  SCSEP 
are  to  provide  community  service 
employment  for  older  workers  with  few 
skills  and  little  work  experience,  and 
to  move  many  of  those  seniors  into 
unsubsidized  employment.  The 
Employment  and  Training 


Administration  will  issue  regulations 
and  other  guidance,  provide  technical 
assistance,  and  establish  performance 
standards  that  will  drive  State  and 
national  grantees'  efforts  towards  the 
program's  goals. 

Summary  of  Legal  Basis: 

Promulgation  of  these  regidations  is 
authorized  by  section  502(b)(2)  of  Pub. 
L.  106-501  of  the  Older  Americans  Act 
Amendments  of  2000. 

Alternatives: 

The  public  provided  comments  on 
changes  to  the  statute  due  to  the  Older 
Americans  Act  Amendments  of  2000 
during  Town  Hall  meetings  held 
throughout  the  country  in  spring  2001. 
The  public  also  will  be  afforded  an 
opportunity  to  comment  on  the 
Department's  plans  for  implementing 
the  Amendments  in  a  notice  of 
proposed  rulemaking  that  will  be 
published  in  the  Federal  Register. 

Anticipated  Cost  arKi  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  of  this  regulatory  action  have  not 
been  determined  at  this  time  and  will 
be  determined  at  a  later  date. 

Risks: 

This  action  does  not  affect  public 
health,  safety,  or  the  environment 

Timetat>le: 


Action 

Date          FR  Gill 

NPRM 
Final  Action 

01/00A)3 
05/00«)3 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State,  Local,  Tribal,  Federal 

Federalism: 

Undetermined 

Agency  Contact: 

Erich  W.  Larisch 

Chief,  Divison  of  Older  Worker  Programs 

Department  of  Labor 

Employment  and  Training  Administration 

200  Constitution  Avenue,  NW 

FP  Building,  Room  N4645 

Washington.  DC  20210 

Phone:  202  693-3742 

Fax:  202  693-3817 

Email:  larische@doleta.gov 

RIN:  1205-AB28 
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DOL— ETA 


86.  •  TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS 

Priority: 

Other  Significant 

Lagal  Authority: 

19  use  2320 

CFR  Citation: 

20CFR617;  29  CFR  90 

Legal  Deadlina: 

None 

Alwtract: 

The  Trade  Act  of  2002,  enacted  on 
August  6.  2002.  contains  provisions 
amending  title  2.  chapter  2  of  the  Trade 
Act  of  1974.  entitled  Adjustment 
Assistance  for  Workers.  The 
amendments,  effective  90  days  from 
enactment  (November  4.  2002).  make 
additions  to  where  and  by  whom  a 
petition  may  be  filed,  expand  eligibility 
to  workers  whose  production  has  been 
shifted  to  certain  foreign  countries  and 
to  worker  groups  secondarily  affected, 
and  make  substantive  amendments 
regarding  trade  adjustment  assistance 
(TAA)  program  benefits. 

Additionally,  a  final  rule  implementing 
the  1988  Amendments  to  the  TAA 
program  was  published  in  the  Federal 
Register  on  January  6,  1994.  Although 
published  as  a  final  rule,  comments 
were  requested  on  several  material 
changes,  which  were  not  included  in 
the  proposed  rule.  Comments  were 
received  and  will  be  considered  and 
included  in  the  final  rule  implementing 
the  amendments  under  the  Trade  Act 
of  2002. 

Furthermore,  it  is  the  agency's 
intention  to  rewrite  both  20  CFR  20 
part  617  and  29  FR  29  part  90  in  plain 
English. 

Statement  of  Naad: 

The  Trade  Act  of  2002,  enacted  August 
6,  2002,  repeals  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  provisions  for 
workers  affected  by  the  NAFTA 
bnpiementation  Act  and  adds 
significant  amendments  to  worker 
benefits  under  Trade  Adjustment 
Assistance  for  Workers,  as  provided  for 
in  the  Trade  Act  of  1974. 

The  Department  is  mandated  to 
implement'the  amendments  in  90  days 
from  enactment,  November  4,  2002. 
The  2002  Trade  Act  amends  where  and 
by  whom  a  petition  may  be  filed. 
Program  benefits  for  TAA  eligible 


recipients  are  expanded  to  include  for 
the  first  time  a  health  care  tax  credit, 
and  eligible  recipients  now  include 
secondarily  affected  workers  impacted 
by  foreign  trade.  Income  support  is 
extended  by  26  weeks  and  by  up  to 
one  year  under  certain  conditions. 
Waivers  of  training  requirements  in 
order  to  receive  income  support  are 
explicitly  defined.  Job  search  and 
relocation  benefit  amounts  are 
increased.  Within  one  year  of 
enactment,  the  amendments  offer  an 
Alternative  TAA  Program  for  Older 
Workers  that  targets  older  worker 
groups  at  firms  who  are  certified  as 
TAA  eligible  and  provides  the  option 
of  a  wage  supplement  instead  of 
training,  job  search,  relocation  and 
income  support. 

State  agencies  rely  on  the  regulations 
to  make  determinations  as  to  individual 
eligibility  for  TAA  program  benefits. 
TAA  program  regulations  as  written 
have  been  described  as  complicated  to 
interpret.  With  the  new  TAA  program 
benefit  amendments  contained  in  the 
Trade  Act  of  2002.  it  is  imperative  that 
the  regulations  be  in  an  easy  to  read 
and  understandable  format. 

Summary  of  l.egal  Basis: 

These  regulations  are  authorized  by  the 
Trade  Act  of  2002  amendments  to  the 
Trade  Act  of  1974. 

Altamativas: 

The  public  will  be  afforded  an 
opportunity  to  provide  comments  on 
the  TAA  program  changes  when  the 
Department  publishes  the  interim  final 
rule  in  the  Federal  Register. 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  of  this  regulatory  action  have  not 
been  determined  at  this  time  and  will 
be  determined  at  a  later  date.  . 

Rislcs: 

This  action  does  not  affect  public 
health,  safety,  or  the  environment. 

Timetable: 


Agency  Contact: 

Edward  A.  Tomchick 

Assistance 

Department  of  Labor 

Employment  and  Training  Administration 

Room  C5311 

200  Constitution  Avenue  NW. 

Washington.  DC  20210 

Phone:  202  693-3577 

Fax:  202  693-3585 

Email:  etomchick@doleta.gov 

RIN:  1205-AB32 
DOL— ETA 


Action 


FR  cue 


NPFIM 


12/00A)2 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entitles  Affected: 

No 

Government  Lewis  Affsctsd: 

State.  Federal 


RNAL  RULE  STAGE 


87.  LABOR  CERTIFICATION  PROCESS 
FOR  THE  PERMANENT  EMPLOYMENT 
OF  AUENS  IN  THE  UNITED  STATES 

Priority: 

Other  Significant 
Legal  Authority: 

29  use  49  et  seq;  8  USC  1182(a)(5)(A). 
1189(p)(l) 

CFR  Citation: 

20  CFR  656 

Legal  Deadline: 

None 

Abstract: 

The  Employment  and  Training 
Administration  (ETA)  is  in  the  process 
of  reengineering  the  permanent  labor 
certification  process.  ETA's  goals  are  to 
make  fundamental  changes  and 
refinements  that  will  streamline  the 
process,  save  resources,  improve  the 
effectiveness  of  the  program  and  better 
serve  the  Department  of  Labor's  (DOL) 
customer. 

Statement  of  Need: 

The  labor  certification  process  has  been 
described  as  being  complicated,  costly 
and  time  consuming.  Due  to  the 
increases  in  the  volume  of  applications 
received  and  a  lack  of  adequate 
resources,  it  can  take  up  to  2  years  or 
more  to  complete  processing  an 
application.  The  process  also  requires 
substantial  State  and  Federal  resources 
to  administer  and  is  reportedly  costly 
and  burdensome  to  employers  as  well. 
Cuts  in  Federal  funding  for  both  the 
permanent  labor  certification  program 
and  the  U.S.  Employment  Service  have 
made  it  difficult  for  State  and  Federal 
administrators  to  keep  up  with  the 
process.  ETA,  therefore,  is  taking  steps 
to  improve  effectiveness  of  the  various 


regulatory  requirements  and  the 
application  processing  procedures,  with 
a  view  to  achieving  savings  in 
resources  both  for  the  Government  and 
employers,  without  diminishing 
protections  now  afforded  U.S.  workers 
by  the  current  regulatory  and 
administrative  requirements. 

Summary  of  Legal  Basis: 

Promulgation  of  these  regulations  is 
authorized  by  section  212(a)(5)(A)  of 
the  hnmigration  and  Nationality  Act. 

Alternatives: 

Regulatory  alternatives  are  now  being 
developed  by  the  Department.  The 
public  will  be  afforded  an  opportunity 
to  comment  on  the  Department's  plans 
for  streamlining  the  permanent  labor 
certification  process  in  a  notice  of 
proposed  rulemaking  which  will  be 
published  in  the  Federal  Register. 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  and  benefits  have  not  been 
determined  at  this  time.  Preliminary 
estimates  will  be  developed  after  a 
decision  is  made  as  to  what  regulatory 
amen^/nents  are  necessary  and  after  the 
implementing  forms  and  automated 
systems  to  support  a  streamlined 
permanent  labor  certification  process 
have  been  developed. 

Risks: 

This  action  does  not  affect  public 
health,  safety,  or  the  environment. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


05/06/02    67  FR  30465 
07/05/02    67  FR  30466 

01/00/03 


DOL— Pension  and  Welfare  Benefits 
Administration  (PWBA) 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

State.  Federal 

Agency  Contact: 

Dale  Ziegler 

Certification 

Department  of  Labor 

Employment  and  Training  Administration 

200  Constitution  Avenue  NW. 

Room  C4318 

FP  Building 

Washington.  DC  20210 

Phone:  202  693-2942 

Fax:  202  693-2760 

Email:  dmziegler@doleta.gov 

RIN:  1205-AA66 


PROPOSED  RULE  STAGE 


88.  RULEMAKING  RELATING  TO 
NOTICE  REQUIREMENTS  FOR 
CONTINUATION  OF  HEALTH  CARE 
COVERAGE 

Priority: 

Other  Significant.  Major  statusimder  5 
USC  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

29  USC  1135;  29  USC  1166 
CFR  Citation: 
29  CFR  2590 
l.egal  Deadline: 

None 

Abstract: 

This  rulemaking  will  provide  guidance 
concerning  the  notification 
requirements  pertaining  to  continuation 
coverage  imder  the  Employee 
Retirement  hicome  Security  Act  of  1974 
(ERISA).  Section  606  of  ERISA  requires 
that  group  health  plans  provide 
employees  notification  of  the 
continuation  coverage  provisions  of  the 
plan  and  imposes  notification 
obligations  upon  plan  administrators, 
employers,  employees,  and  qualified 
beneficiaries  relating  to  certain 
qualifying  events. 

Statement  of  Need: 

Part  6  of  title  I  of  ERISA  requires  that 
group  health  plans  provide  employees 
with  notice  of  the  continuation  of 
health  care  coverage  provisions  of  the 
plan;  it  imposes  notification 
requirements  upon  employers, 
employees,  plan  administrators,  and 
qualified  beneficiaries  in  connection 
with  certain  qualifying  events.  The 
public  needs  guidance  from  the 
Department  with  regard  to  how  they 
can  fulfill  their  respective  obligations 
under  these  statutory  provisions. 

Summary  of  Legal  Basis: 

Section  606  of  ERISA  specifies  the 
respective  notification  requirements  for 
employers,  employees,  plan 
administrators,  and  qualified 
beneficiaries  in  connection  with  group 
health  plan  provisions  relating  to 
continuation  of  health  care  coverage. 
Section  606(a)  of  ERISA  specifically 


refers  to  regulations  to  be  issued  by  the 
Secretary  of  Labor  clarifying  these 
requirements.  Section  505  of  ERISA 
authorizes  the  Secretary  to  issue 
regulations  clarifying  the  provisions  of 
tide  I  of  ERISA. 

Alternatives: 

Regulatory  alternatives  will  be 
developed  once  determinations  have 
been  made  with  regard  to  the  scope  and 
nature  of  the  regulatory  guidance  which 
is  needed  by  the  public. 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  and  benefits  will  be  developed 
once  decisions  are  reached  regarding 
the  alternatives  to  be  considered. 

Risks: 

Failure  to  provide  guidance  to  the 
public  concerning  their  notification 
obligations  under  section  606  of  ERISA 
may  complicate  compliance  by  the 
public  with  the  law  and  may  reduce 
the  availability  of  continued  health  care 
coverage  in  certain  commonly 
encountered  situations. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM  09/23/97    62  FR  49894 

ANPRM  Comment  1 1  /24/97 

Period  End 

NPRM  03/00/03 

Regulatory  Flexil>ility  Analysis 
Required: 

Yes 

Small  Entities  Aftteted: 

Businesses.  Organizations 
Government  Levels  Affected: 
None 

Agency  Contact: 

Susan  G.  Lahne 

Department  of  Labor 

Pension  and  Welfare  Benefits      ' 

Administration 

Room  N5669 

200  Constitution  Avenue  NW. 

FP  Building 

Washington,  DC  20210 

Phone:  202  693-8500 

RIN:  1210-AA60 
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DOL— PWBA 


RNAL  RULE  STAGE 


89.  REGULATIONS  IMPLEMENTING 
THE  HEALTH  CARE  ACCESS, 
PORTABILTTY.  AND  RENEWABILITY 
PROVISIONS  OF  THE  HEALTH 
INSURANCE  PORTABILITY  AND 
ACCOUNTABILITY  ACT  OF  1996 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 
Legal  Auttiority: 

29  use  1027;  29  USC  1059;  29  USC 
1135:  29  USC  1171;  29  USC  1172;  29 
USC  1191c 

CFR  Citation: 

29  CFR  2590 
Legal  Deadline: 

Other.  Statutory.  April  1.  1997,  Interim 
Final  Rule. 

Abstract: 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
amended  title  I  of  ERISA  by  adding  a 
new  part  7,  designed  to  improve  health 
care  access,  portability  and 
renewability  This  rulemaiung  will 
provide  regulatory  guidance  to 
implement  these  provisions. 

Statentent  of  Need: 

In  general,  the  health  care  portability 
provisions  in  part  7  of  ERISA  provide 
for  increased  portability  and 
availability  of  group  health  coverage 
through  limitations  on  the  imposition 
of  any  preexisting  condition  exclusion 
and  special  enrollment  rights  in  group 
health  plans  after  loss  of  other  health 
coverage  or  a  life  event.  Plan  sponsors, 
administrators  and  participants  need 
guidance  from  the  Department  with 
regard  to  how  they  can  fulHU  their 
respective  obligations  under  these 
statutory  provisions. 

Summary  of  Legal  Basis: 

Part  7  of  ERISA  specifies  the  portability 
and  other  requirements  for  group  health 
plans  and  health  insurance  issuers. 
Section  734  of  ERISA  provides  that  the 
Secretary  may  promulgate  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  provisions 
of  part  7  of  ERISA.  In  addition,  section 
505  of  ERISA  authorizes  the  Secretary 


to  issue  regulations  clarifying  the 
provisions  of  title  I  of  ERISA. 

Aitematives: 

Regulatory  aitematives  will  be 
considered  after  determining  the  scope 
and  nature  of  additional  regulatory 
guidance  needed  by  the  public. 

Anticipated  Cost  and  Benefits: 

Determinations  on  the  anticipated  costs 
and  benefits  will  be  developed  once 
determinations  have  been  made  with 
regard  to  the  aitematives  to  be 
developed. 

Rislcs: 

Failure  to  provide  guidance  concerning 
Part  7  of  ERISA  may  impede 
compliance  with  the  law. 

Timetable: 


Action 


Del*  PR  CM* 


04/08/97    62  FR  16894 
06/07/97 


07/07/97 


10/25/99    64  FR  57520 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Intenm  Final  Rule 

Comment  Penod 

End 
Request  for 

Infomiation 
Comment  Period  End  01/25/00 
Final  Rule  03/00/03 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Amy  Turner 

Pension  Law  Specialist 

Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 

Room  N5677 

200  Constitution  Avenue  NW 

FP  Building 

Washington.  DC  20210 

Phone:  202  693-8335 

RIN:  1210-AA54 

DOL— PWBA 

90.  PROHIBITING  DISCRIMINATION 
AGAINST  PARTICIPANTS  AND 
BENERCIARIES  BASED  ON  HEALTH 
STATUS 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  undetermined. 

Legal  Authority: 

29  USC  1027:  29  USC  1059;  29  USC 
1135;  29  USC  1194;  29  USC  1182;  29 
USC  1191c 


CFR  Citation: 

29  CFR  2590.702 

Legal  Deadline: 

None 

Abstract: 

Section  702  of  the  Employee 
Retirement  Income  Seciuity  Act  of 
1974.  amended  by  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA).  establishes  that  a  group 
health  plan  or  a  health  insurance  issuer 
may  not  establish  mles  for  eligibility 
(including  continued  eligibility)  of  any 
individual  to  enroll  under  the  terms  of 
the  plan  based  on  any  health  status- 
related  factor.  These  provisions  are  also 
contained  in  the  Intemal  Revenue  Code 
under  the  jurisdiction  of  the 
Department  of  the  Treasury,  and  the 
Public  Health  Service  Act  under  the 
jurisdiction  of  the  Department  of  Health 
and  Human  Services. 

On  April  8.  1997,  the  Department,  in 
conjunction  with  the  Departments  of 
the  Treasury  and  Health  and  Human 
Services  (collectively,  the  Departments), 
published  interim  final  regulations 
implementing  the  nondiscrimination 
provisions  of  HIPAA.  These  regulations 
can  be  found  at  26  CFR  54.9802-1 
(Treasury).  29  CFR  2590.702  (Labor), 
and  45  CFR  146.121  (HHS).  That  notice 
of  rulemaking  also  solicited  comments 
on  the  nondiscrimination  provisions 
and  indicated  that  the  Departments 
intend  to  issue  further  regulations  on 
the  nondiscrimination  rules.  This 
rulemaking  contains  additional 
regulatory  interim  guidance  under 
HIPAA's  nondiscrimination  provisions. 
In  addition,  the  rulemaking  contains 
proposed  guidance  on  bona  fide 
wellness  programs. 

Statement  of  Need: 

Part  7  of  ERISA  establishes  that  group 
health  plans  and  health  insurance 
issuers  may  not  establish  rules  for 
eligibility  (including  continued 
eligibility)  of  any  individual  to  enroll 
under  the  terms  of  the  plan  based  on 
any  health  status-related  factor.  Plan 
sponsors,  administrators  and 
participants  need  additional  guidance 
from  the  Department  with  regard  to 
how  they  can  fulfill  their  respective 
obligations  under  these  statutory 
provisions. 

Summary  of  Legal  Basis: 

Section  702  of  ERISA  specifies  the 
respective  nondiscrimination 
requirements  for  group  health  plans 
and  health  insurance  issuers.  Section 
734  of  ERISA  provides  that  the 
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Secretary  may  promulgate  such 
regiilations  as  may  be  necessary  or 
appropriate  to  carry  out  the  provisions 
of  part  7  ERISA.  In  addition,  section 
505  of  ERISA  authorizes  the  Secretary 
to  issue  regulations  clarifying  the 
provisions  of  title  I  of  ERISA. 

Aitematives: 

Regulatory  aitematives  will  be 
considered  after  determining  the  scope 
and  nature  of  additional  regulatory 
guidance  needed  by  the  public. 

Anticipated  Cost  and  Benefits: 

Determinations  on  the  anticipated  costs 
and  benefits  will  be  developed  once 
determinations  have  been  made  with 
regard  to  the  alternatives  to  be 
developed. 

Risks: 

Failure  to  provide  guidance  concerning 
part  7  of  ERISA  may  impede 
compliance  with  the  law. 

Timetable: 


Action 


Date 


FR  one 


04/08/97    62  FR  16894 
07/07/97 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
HPRM  01/08/01    66  FR  1421 

Second  Interim  Final   01/08/01    66  FR  1378 

Rule 
NPRM  Comment  04/09/01 

Period  End 
Interim  Final  Rule        04/09/01 

Comment  Period 

End 
Final  Rule  04/00/03 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Undetermined 
Additional  Information: 

This  item  has  been  split  off  from  RIN 
1210-AA54  in  order  to  provide  focused 
guidance  on  section  702  of  ERISA, 
which  prohibits  discrimination  against 
participants  and  beneficiaries  by  group 
health  plans  and  health  insurance 
issuers  based  on  health  status. 


Agency  Contact: 

Amy  Turner 

Pension  Law  Specialist 

Department  of  Labor 

Pension  and  Wel&re  Benefits 

Administration 

Room  N5677 

200  Constitution  Avenue  NW 

FP  Building 

Washington.  DC  20210 

Phone:  202  693-8335   . 

RIN:  1210-AA77 


DOL-PWBA 

91.  •  BLACKOUT  NOTICE 
REGULATION 


Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

PL  107-204;  29  USC  1135;  116  Stat  745 
(29  USC  1132) 

CFR  Citation: 

29  CFR  2520 

Legal  Deadline: 

Other,  Statutory,  October  13.  2002, 
Interim  Final  Rule,  PL  107-204. 

Abstract: 

This  regulation  will  provide  giiidance 
with  respect  to  the  requirement  that 
plan  administrators  furnish  advance 
notice  of  blackout  periods  affecting 
individual  accoimt  plans  pursuant  to 
section  lOl(i)  of  ERISA,  as  added  by 
section  306  of  the  Sarbanes-Oxley  Act 
of  2002. 

Statement  of  Need: 

The  Sarbanes-Oxley  Act  of  2002  (the 
Act),  amended  ERISA  by  adding  a  new 
section  lOl(i),  which  requires  plan 
administrators  to  notify  individual 
accoimt  plan  participants  in  advance  of 
any  period  during  which  their  ability 
to  give  investment  directions  will  be 
suspended.  The  Act  also  added  a  new 
section  502(c)(7)  to  ERISA  authorizing 
the  Secretary  of  Labor  to  assess  civil 
penalties  against  a  plan  administrator 
who  fails  or  refuses  to  provide  the 
required  notice.  The  Act  specifically 
requires  the  Secretary  of  Labor  to 
provide  regulatory  guidance  to  the 
public  with  regard  to  new  section 
lOl(i)  and  establishes  deadlines  for  the 
issuance  of  such  guidance. 


Summary  of  l.egal  Basis: 

The  Act  requires  the  Secretary  to  issue 
regulatory  guidance  by  October  13,  . 
2002,  and  a  model  notice  by  January 
1,  2003.  Section  505  of  ERISA 
authorizes  the  Secretary  to  issue 
regulations  clarifying  the  provisions  of 
title  I  of  ERISA. 

Alternatives: 

The  Department  will  develop  regulatory 
aitematives  after  determining  the  scope 
and  nature  of  the  regulatory  guidance 
needed  by  the  public. 

Anticipated  Cost  and  Benefits: 

Determinations  on  the  anticipated  costs 
and  benefits  will  be  developed  once 
determinations  have  been  made  with 
regard  to  the  aitematives  to  be 
developed. 

Risits: 

Failure  to  provide  the  regulatory 
guidance  mandated  by  the  Act  would 
contravene  the  provisions  of  law. 
Moreover,  failiu-e  to  issue  such 
guidance  would  increase  the  potential 
risks  of  loss  to  plan  participants  and 
beneficiaries,  and  deprive  plan 
administrators  of  information  they  need 
to  enable  them  to  comply  with  the  new 
notice  requirements. 

Timetable: 


Action 


Date 


FR  CHe 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 


10/21/02    67  FR  64765 
11/20/02 


01/26/03 


Regulatory  Flexil>ility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

Louis  J.  Camagna 

Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 

200  Constitution  Avenue  NW 

RmN5669 

FP  Building 

Washington.  DC  20210 

Phone:  202  693-8500 

RIN:  121Q-AA90 
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OOL— PWBA 

92.  •  BLACKOUT  NOTICE  CIVIL 
PENALTY 

Prtorlty: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

PL  107-204;  29  USC  1135;  29  USC 
1021(b)(1) 

CFR  Citation: 

29  CFR  2560 
Legal  Deadline: 

Final.  Statutory.  October  13.  2002. 

Abatract: 

These  regulations  will  provide 
guidance  with  respect  to  the 
requirement  that  plan  administrators 
furiaish  advance  notice  of  blackout 
periods  affecting  individual  account 
plans  pursuant  to  section  lOl(i)  of 
ERISA,  as  added  by  section  306  of  the 
Sarbanes-Oxley  Act  of  2002.  as  well  as 
the  related  civil  penalty  provisions. 

Statement  Of  Need: 

The  Sarbanes-Oxley  Act  of  2002  (the 
Act),  amended  ERISA  by  adding  a  new 
section  lOl(i).  which  requires  plan 
administrators  to  notify  individual 
account  plan  participants  in  advance  of 
any  period  during  which  their  ability 
to  give  investment  directions  will  be 
suspended.  The  Act  also  added  a  new 
section  502(c)(7)  to  ERISA  authorizing 
the  Secretary  of  Labor  to  assess  civil 
penalties  against  a  plan  administrator 
who  fails  or  refuses  to  provide  the 
required  notice.  The  Act  specifically 
requires  the  Secretary  of  Labor  to 
provide  regulatory  guidance  to  the 
public  with  regard  to  new  section 
101  (i)  and  establishes  deadlines  for  the 
issuance  of  such  guidance. 

Summary  of  l.egal  Basis: 

The  Act  requires  the  Secretary  to  issue 
regulatory  guidance  by  October  13. 
2002.  and  a  model  notice  by  January 
1.  2003.  Section  505  of  ERISA 
authorizes  the  Secretary  to  issue 
regulations  clarifying  the  provisions  of 
title  I  of  ERISA. 

Alternatives: 

The  Department  will  develop  regulatory 
alternatives  after  determining  the  scope 
and  nature  of  the  regulatory  guidance 
needed  by  the  public. 


Anticipated  Cost  and  Benefits: 

Determinations  on  the  anticipated  costs 
and  benefits  will  be  developed  once 
determinations  have  been  made  with 
regard  to  the  alternatives  to  be 
developed. 

Risks: 

Failure  to  provide  the  regulatory 
guidance  mandated  by  the  Act  would 
contravene  the  provisions  of  law. 
Moreover,  failure  to  issue  such 
guidance  would  increase  the  potential 
rislcs  of  loss  to  plan  participants  and 
beneficiaries,  and  deprive  plan 
administrators  of  information  they  need 
to  enable  them  to  comply  with  the  new 
notice  requirements. 

Tlmslable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 


10/21/02    67  FR  64774 
11/20/02 


01/26/03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

John  J.  Canary 

Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 

Room  N5669 

200  Constitution  Avenue  NW 

FP  Building 

Washington.  DC  20210 

Phone:  202  693-8500 

RIN:  1210-AA91 

DOL— Mine  Safety  and  Health 
Administration  (MSHA) 


PRERULE  STAGE 


93.  •  DIESEL  PARTICULATE  MATTER 
EXPOSURE  OF  UNDERGROUND 
METAL  AND  NONMETAL  MINERS 

Priority: 

Other  Significant 

Legal  Authority: 

30  USC  811 


CFR  Citation: 

30  CFR  57 
Legal  Deadline: 

None 

Abstract: 

On  January  19,  2001,  MSHA  published 
a  final  rule  addressing  diesel 
particulate  matter  (DPM)  exposure  of 
underground  metal  and  nonmetal 
miners.  The  final  rule  established  new 
health  standards  for  underground  metal 
and  nonmetal  mines  that  use 
equipment  powered  by  diesel  engines. 
The  rule  establishes  an  interim 
concentration  limit  of  400  micrograms 
of  total  carbon  per  cubic  meter  of  air 
that  became  applicable  July  20,  2002, 
and  a  final  concentration  limit  of  160 
micrograms  to  become  applicable  after 
January  19,  2006.  This  rule  has  been 
legally  challenged  and  settlement 
negotiations  with  the  litigants  have 
resulted  in  further  regulatory  action  on 
several  requirements  in  the  January  19, 
2001  final  rule.  Several  of  the  actions 
have  been  completed.  This  new 
rulemaking  will  address  the  remaining 
issues.  MSHA  issued  an  ANPRM  to 
obtain  additional  information  and  to 
develop  a  proposed  rule  thereafter. 

Statement  of  Need: 

Several  entities  legally  challenged  the 
January  19,  2001  final  rule.  As  a  result 
of  partial  settlement  with  the  litigants, 
MSHA  published  two  docviments  in  the 
Federal  Register  on  July  5.  2001.  One 
document  delayed  the  effective  date  of 
57.5066(b)  regarding  the  evidence  and 
the  tagging  provisions  of  the 
maintenance  standards;  clarified  the 
effective  dates  of  certain  provisions  of 
the  final  rule;  and  gave  correction 
amendments. 

The  second  docxmient  was  a  proposed 
rule  to  clarify  57.5066(b)(1)  and  (b)(2) 
of  the  maintenance  standards  and  to 
add  a  new  paragraph  (b)(3)  to  57.5067 
regarding  the  transfer  of  existing  diesel 
equipment  from  one  underground  mine 
to  another  underground  mine.  The  final 
rule  on  these  issues  was  published 
February  27,  2002,  and  became 
effective  March  29,  2002. 

Also  as  part  of  the  settlement 
agreement,  MSHA  agreed  to  conduct 
joint  sampling  with  industry  and  labor 
at  31  undergroimd  mines  to  determine 
existing  concentration  levels  of  DPM; 
assess  the  performance  of  the  SKC 
sampler  and  the  NIOSH  Analytical 
Method  5040;  assess  the  feasibility  of 
achieving  compliance  with  the 
standard's  concentration  limit  at  the  31 
mines;  and,  to  assess  the  impact  of 
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interferences  on  the  sample  in  the 
metal  and  nonmetal  underground 
mining  environment  before  the  limits 
established  in  the  final  rule  became 
effective.  Sampling  and  date  analyses 
are  completed  and  the  final  report  is 
being  developed. 

MSHA  also  agreed  to  reenter 
rulemaking  on  several  other  provisions. 
The  following  provisions  will 
constitute  the  basis  for  this  new 
rulemaking: 

57.5060(a)  and  (b)  -  changing  the  diesel 
particiilate  matter  svuTogate  from  total 
carbon  to  elemental  carbon  for  both  the 
interim  and  final  concentration  limits; 

57.5060(d)  -  permitting  miners  to  work 
in  areas  where  diesel  particulate  matter 
exceeds  the  applicable  concentration 
linut; 

57.5060(e)  -  prohibiting  the  use  of 
personal  protective  equipment  to 
comply  with  the  concentration  limits; 

57.5060(f)  -  prohibiting  the  use  of 
administrative  controls  to  comply  with 
the  concentration  limits; 

57.5061(b)  -  changing  reference  of  total 
carbon  to  elemental  carbon; 
57.5061(c)  -  deleting  reference  to  "area" 
and  "occupational"  sampling  for 
compliance; 

57.5062  •  addressing  the  diesel 
particulate  matter  control  plan. 

Summary  of  Legal  Basis: 

Promulgation  of  these  regulations  is 
authorized  by  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

Alternatives: 

This  rulemaking  action  is  a  result  of 
the  parties'  settlement  negotiations. 
This  action  will  not  decrease  protection 
for  miners. 

Anticipated  Cost  and  Benefits: 

MSHA  will  develop  a  preliminary 
economic  analysis  to  accompany  the 
proposed  rule. 

Rislcs: 

Several  epidemiological  studies  have 
foimd  that  exposure  to  diesel  exhaust 
presents  potential  health  risk  to 
workers.  These  potential  adverse  health 
effects  range  from  headaches  and 
nausea  to  respiratory  disease  and 
cancer.  In  the  confined  space  of  the 
underground  mine  environment, 
occupational  exposure  to  diesel  exhaust 
may  present  a  greater  hazard  due  to 
ventilation  limitations  and  the  presence 
of  other  airborne  contaminants,  such  as 
toxic  mine  dusts  or  mine  gases.  We 


believe  that  the  health  evidence  forms 
a  reasonable  basis  for  reducing  miners' 
exposure  to  diesel  particulate  matter. 
Proceeding  with  rulemaking  on  the 
provisions  discussed  above,  will  reduce 
miners  exposure  to  DPM. 

Timetable: 


Action 


Date 


FR  Cite 


09/25«)2    67  FR  60199 
11/25/02 

02/00A)3 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Marvin  W.  Nichols,  Jr. 

Director,  Office  of  Standards 

Department  of  Labor 

Mine  Safety  and  Health  Administration 

Room  2352 

1100  Wilson  Boulevard 

ArUngton,  VA  22209-3939 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  1219-AB29 
DOL— MSHA 


PROPOSED  RULE  STAGE 


94.  VERIFICATION  OF 
UNDERGROUND  COAL  MINE 
OPERATORS'  DUST  CONTROL  PLANS 
AND  COMPUANCE  SAMPLING  FOR 
RESPIRABLE  DUST 

Priority: 

Other  Significant 

Legal  Authority: 

30  USC  811 

CFR  Citation: 

30  CFR  70;  30  CFR  75;  30  CFR  90 

Legal  Deadline: 

None 

Abstract: 

Our  current  regulations  require  that  all 
undergroimd  coal  mine  operators 
develop  and  follow  a  mine  ventilation 
plan  for  each  mechanized  mining  unit 
that  we  approve.  However,  we  do  not 


have  a  requirement  that  provides  for 
verification  of  each  plan's  effectiveness 
under  typical  mining  conditions. 
Consequently,  plans  may  be 
implemented  by  mine  operators  that 
could  be  inadequate  to  control 
respirable  dust.  The  proposed  rule 
provides  for  MSHA  to  verify  the 
effectiveness  of  mine  ventilation  plans 
to  control  respirable  dust  under  typical 
mining  conditions.  For  longwall  mine 
operators,  we  proposed  to  permit  the 
limited  use  of  either  approved  loose- 
fitting  powered  air  purifying  respirators 
(PAPRs)  or  verifiable  administrative 
controls  as  a  supplemental  means  of 
compliance  if  we  have  determined  that 
further  reduction  in  respirable  dust 
levels  cannot  be  achieved  using  all 
feasible  engineering  controls. 
Furthermore,  MSHA  proposed  to 
assume  responsibility  for  all 
compliance  sampling  for  respirable 
dust  in  imderground  coal  mines  as 
required  imder  30  CFR  parts  70  and 
90.  However,  given  significant  public 
comments,  MSHA  will  repropose  this 
rule. 

Statement  of  Need: 

Respirable  coal  mine  dust  levels  in  this 
coimtry  are  significantly  lower  than 
they  were  two  decades  ago.  Despite  this 
progress,  there  continues  to  be  concern 
about  the  respirable  coal  mine  dust 
sampling  program  and  its  effectiveness 
in  maintaining  exposure  levels  in 
mines  at  or  below  the  applicable 
standard.  Our  regulations  require  that 
all  underground  coal  mine  operators 
develop  and  follow  a  mine  ventilation 
plan  approved  by  us.  The  dust  control 
portion  of  the  mine  ventilation  plan  is 
the  key  element  of  an  operator's 
strategy  to  control  respirable  dust  in  the 
work  environment.  Although  such 
plans  are  required  to  be  designed  to 
control  respirable  dust,  there,  is  no 
current  requirement  that  provides  for 
verification  of  each  proposed  plan's 
effectiveness  under  typical  mining 
conditions.  Consequently,  plans  may  be 
implemented  that  may  be  inadequate  to 
control  respirable  dust.  Therefore,  we 
proposed  to  revoke  existing  operator 
respirable  dust  sampling  and  to 
implement  new  regulations  that  would 
require  each  undergroimd  coal  mine 
operator  to  have  a  verified  ventilation 
plan.  MSHA  would  verify  the 
effectiveness  of  the  mine  ventilation 
plan  for  each  mechanized  mining  imit 
in  controlling  respirable  dust  under 
typical  mining  conditions. 

Summary  of  Legal  Basis: 

Promulgation  of  these  regulations  is 
authorized  by  section  101  of  the 
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Federal  Mine  Safety  and  Health  Act  of 
1977. 

AltamativM: 

In  developing  the  proposed  rule,  we 
considered  alternatives  related  to 
typical  production  levels,  the  use  of 
appropriate  dust  control  strategies,  use 
of  supplemental  controls  for  mining 
entities  other  than  longwalls,  and  the 
level  of  protection  of  loose-fitting 
powered  air  purifying  respirators 
(PAPRS)  in  underground  coal  mines. 

Anticipated  Cost  afid  Benefits: 

Benefits  sought  are  reduced  dust  levels 
over  a  miner's  worldng  lifetime  by  the 
elimination  of  overexposures  to 
respirable  coal  mine  dust  on  each  and 
every  production  shift.  Additional 
benefits  include  reduced  health  care 
costs  and  disability  and  blacic  lung 
benefit  payments.  There  would  be  a 
cost  savings  for  mine  operators  when 
MSHA  completely  takes  over 
compliance  and  abatement  sampling  for 
respirable  dust.  We  developed  cost 
estimates  and  made  them  available  for 
public  review. 

Risits: 

Respirable  coal  mine  dust  is  one  of  the 
most  serious  occupational  hazards  in 
the  mining  industry.  Occupational 
exposure  to  excessive  levels  of 
respirable  coal  mine  dust  can  cause 
black  limg  and  silicosis,  which  are 
potentially  disabling  and  can  cause 
death.  We  are  pursuing  both  regulatory 
and  non-regulatory  actions  to  eliminate 
these  diseases  through  the  control  of 
coal  mine  respirable  dust  levels  in 
mines  and  the  reduction  of  miners' 
exposure. 


Action 


FR  Cite 


NPRM 

Notice  of  Hearings: 

Close  of  Record 
Extension  of 

Comment  Period; 

Close 
NPRM 


07/07/00    65  FR  42122 
07/07/00    65  FR  42186 

09/08/00    65  FR  49215 


02/00/03 


Reguiatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Additional  Information: 

This  rulemaking  is  related  to  lUN  1219- 
AB18  (Determination  of  Concentration 
of  Respirable  Coal  Mine  Dust). 


Agency  Contact: 

Marvin  W.  Nichols  Jr. 

Director,  Office  of  Standards 

Department  of  Labor 

Mine  Safety  and  Health  Administration 

Room  2352 

1100  Wilson  Boulevard 

Arlington,  VA  22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  1219-AB14 

DOL— MSHA 

95.  DETERMINATION  OF 
CONCENTRATION  OF  RESPIRABLE 
COAL  MINE  DUST 

Priority: 

Other  Significant 
Legal  Auttwrity: 
30  use  811 
CFR  Citation: 
30  CFR  72 
Legal  Deadline: 
None 
Abstract: 

The  National  Institute  for  Occupational 
Safety  and  Health  and  the  Mine  Safety 
and  Health  Administration  jointly 
proposed  that  a  single,  full-shift 
measurement  (single  sample)  will 
accurately  represent  the  atmospheric 
condition  to  which  a  miner  is  exposed. 
The  proposed  rule  addresses  the  U.S. 
Court  of  Appeals'  concerns  raised  in 
National  Mining  Association  v. 
Secretary  of  Labor.  153  3d  1264  (11th 
Cir.  1998).  MSHA  is  suplhnenting  the 
record  with  additional  data  and  will 
reopen  the  record  for  comments. 

Statement  of  Need: 

Respirable  coal  mine  dust  levels  in  this 
country  are  significantly  lower  than 
they  were  over  two  decades  ago. 
Despite  this  progress,  there  continues 
to  be  concern  about  our  current 
sampling  programs'  ability  to  acciirately 
measure  and  maintain  respirable  coal 
mine  dust  exposure  at  or  below  the 
applicable  standard  on  each  shift.  For 
as  long  as  miners  have  taken  coal  from 
the  ground,  many  have  suffered 
respiratory  problems  due  to  their 
occupational  exposures  to  respirable 
coal  mine  dust.  These  respiratory 
problems  affect  the  current  workforce 
and  range  horn  mild  impairment  of 
respiratory  function  to  more  severe 
diseases,  such  as  silicosis  and 
pulmonary  massive  fibrosis.  For  some 


miners,  the  impairment  of  their 
respiratory  systems  is  so  severe,  they 
die  prematurely.  Since  there  is  a  clear 
relationship  between  a  miner's 
cumulative  exposure  to  respirable  coal 
mine  dust  and  the  severity  of  the 
resulting  respiratory  conditions,  it  is 
imperative  that  each  miner's  exposure 
not  exceed  the  applicable  standard  on 
each  and  every  shift. 

Summary  of  Legal  Basis: 

Promulgation  of  this  regulation  is 
authorized  by  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

Alternatives: 

The  requirements  of  this  rule  (single 
sample)  will  work  in  tandem  with 
those  of  the  proposed  rule  (RIN  1219- 
AB14)  in  which  MSHA  proposed  to 
verify  the  effectiveness  of  ventilation 
plans  as  well  as  conduct  all  compliance 
sampling  in  underground  coal  mines. 
However,  given  significant  public 
comments,  MSHA  will  repropose  RIN 
1219-AB14  -  Verification  of 
Underground  Coal  Mine  Operators' 
Dust  Control  Plans  and  Compliance 
Sampling  for  Respirable  Dust. 

Anticipated  Cost  arKl  Benefits: 

Benefits  sought  are  reduced  dust  levels 
over  a  miner's  working  lifetime  by  the 
elimination  of  overexposures  to 
respirable  coal  mine  dust  on  each  and 
every  production  shift.  Additional 
benefits  include  reduced  health  care 
costs  and  disability  and  black  lung 
benefit  payments. 

Risits: 

Respirable  coal  mine  dust  is  one  of  the 
most  serious  occupational  hazards  in 
the  mining  industry.  Occupational 
exposure  to  excessive  levels  of 
respirable  coal  mine  dust  can  cause 
workers'  pneumoconiosis  and  silicosis, 
which  are  potentially  disabling  and  can 
cause  death.  We  are  pursuing  both 
regulatory  and  nonregulatory  actions  to 
eliminate  these  diseases  through  the 
control  of  coal  mine  respirable  dust 
levels  in  mines  and  reduction  of 
miners'  exposure. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

Ho^ce  of  Hearings; 

Close  of  Record 
Extension  of 

Comment  Period; 

Close 
Reopen  Record  for 

Comments 


07/07/00    65  FR  42068 
07/07/00    65  FR  42185 

09/08/00    65  FR  49215 


02/00/03 
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Regutartory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Gofvemment  Levels  Affected: 

None 

Additional  Information: 

This  rulemaking  is  related  to  RIN  1219- 
AB14  (Verification  of  Underground 
Coal  Mine  Operators'  Dust  Control 
Plans  and  Compliance  Sampling  for 
Respirable  Dust). 

Agency  Contact: 

Marvin  W.  Nichols  Jr. 

Director,  Office  of  Standards 

Department  of  Labor 

Mine  Safety  and  Health  Administration 

Room  2352 

1100  Wilson  Boulevard 

Arlington.  VA  22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  1219-AB18 

DOL— MSHA 

96.  ASBESTOS  EXPOSURE  UMIT 

Priority: 

Other  Significant 
Legal  Authority: 
30  use  811;  30  USC  813 

CFR  Citation: 

30  CFR  56:  30  CFR  57;  30  CFR  71 

Legal  Deadline: 
None 

Abstract: 

MSHA's  permissible  exposure  limit 
(PEL)  for  asbestos  applies  to  surface  (30 
CFR  part  56)  and  underground  (30  CFR 
part  57)  metal  and  nonmetal  mines  and 
to  surface  coal  mines  and  surface  areas 
of  underground  coal  mines  (30  CFR 
part  71)  and  is  over  20  years  old. 
Current  scientific  data  indicate  that  this 
existing  PEL  is  not  adequate  to  protect 
miners'  health.  MSHA  is  considering 
rulemaking  to  lower  the  PEL  in  order 
to  reduce  the  risk  of  miners  developing 
asbestos-induced  occupational  disease. 
A  recent  report  by  the  Office  of  the 
Inspector  General  (OIG)  recommended 
that  MSHA  lower  its  existing 
permissible  exposure  limit  for  asbestos 
to  a  more  protective  level,  and  address 
take-home  contamination  from  asbestos. 
It  also  recommended  that  MSHA  use 


Transmission  Electron  Microscopy  to 
analyze  fiber  samples  that  may  contain 
asbestos. 

Staflement  of  Need: 

Current  scientific  data  indicate  that  the 
existing  asbestos  PEL  is  not  protective 
of  miners'  health.  MSHA's  asbestos 
regulations  date  to  1967  and  are  based 
on  the  Bureau  of  Mines  (MSHA's 
predecessor)  standard  of  5  mppcf 
(million  particles  per  cubic  foot  of  air). 
In  1969,  the  Bureau  proposed  a  2 
mppcf  and  12  fibers/ml  standard.  This 
standard  was  promulgated  in  1969.  In 
1970,  the  Bureau  proposed  to  lower  the 
standard  to  5  fibers/ml,  which  was 
promulgated  in  1974.  MSHA  issued  its 
current  standard  of  2  fibers/ml  at  the 
end  of  1978  for  metal  and  nonmetal 
mining  (43  FR  54064).  Since  enactment 
of  the  Mine  Act,  MSHA  has  conducted 
regular  inspections  at  both  surface  and 
underground  operations  at  metal  and 
nonmetal  mines.  During  these 
inspections,  MSHA  routinely  takes 
samples,  which  are  analyzed  for 
compliance  with  its  standard. 

Other  Federal  agencies  have  addressed 
this  issue  by  lowering  their  PEL  for 
asbestos.  For  example,  the 
Occufiational  Safety  and  Health 
Administration,  working  in  conjiinction 
with  the  Environmental  Protection 
Agency,  enacted  a  revised  asbestos 
standard  in  1994  that  lowered  the 
permissible  exposiue  limit  and  the 
excursion  limit  to  an  eight  (8)  hour 
time- weighted  average  limit  of  0.1  fiber 
per  cubic  centimeter  of  air  and  to  1.0 
fiber  per  cubic  centimeter  of  air  (1  f/cc) 
as  averaged  over  a  sampling  period  of 
thirty  (30)  minutes.  These  lowered 
limits  reflected  increased  asbestos- 
related  disease  risk  to  asbestos-exposed 
workers. 

ANematlves: 

The  Agency  has  increased  sampling 
efforts  in  an  attempt  to  determine 
current  miners'  exposure  levels  to 
asbestos,  including  taking  samples  at 
all  existing  vermiculite,  taconite,  talc, 
and  other  mines  to  determine  whether 
asbestos  is  present  and  at  what  levels. 
Since  the  spring  of  2000,  MSHA  has 
taken  almost  900  samples  at  more  than 
40  operations  employing  more  than 
4,000  miners.  During  those  sampling 
events,  the  MSHA  staff  also  discussed 
with  the  miners  and  mine  operators  the 
potential  hazards  of  asbestos  and  the 
types  of  preventive  measures  that  could 
be  implemented  to  reduce  exposures. 
The  course  of  action  MSHA  takes  in 
addressing  asbestos  hazards  to  miners 
will,  in  part,  be  based  on  these 
sampling  results. 


Antlclpetad  Cost  and  Benefits: 

MSHA  will  develop  a  preliminary 
economic  analysis  to  accompany  any 
proposed  rule  that  may  be  developed. 

Risks: 

There  is  concern  that  miners  could  be 
exposed  to  the  hazards  of  asbestos 
during  mine  operations  where  the  ore 
body  contains  asbestos.  There  is  also 
potential  for  exposiu«  at  facilities  in 
which  installed  asbestos-containing 
material  is  present.  Overexposure  to 
asbestos  causes  mesothelioma  and  other 
forms  of  cancers,  such  as  cancers  of  the 
digestive  system,  as  well  as  asbestosis. 

Timetable: 


Action 


Date 


FR  Cita 


03/29/02    67  FR  15134 
03/29f02 


ANPRM 
Notice  of  Public 

Meetings 
Notice  of  Ctiange  to     04/18/02    67  FR  19140 

Public  Meetings 
ANPRM  Comment       06/27/02 

Period  End 
NPRM  09/00/03 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses 

Government  levels  Affected: 

None 

Additional  Information: 

The  Office  of  the  Inspector  General's 
"Evaluation  of  MSHA's  Handling  of 
Inspections  at  the  W.R.  Grace  & 
Company  Mine  in  Libby,  Montana." 
was  issued  in  March  2001. 

Agency  Contact: 

Marvin  W.  Nichols  Jr. 

Director,  Office  of  Standards 

Department  of  Labor 

Mine  Safety  and  Health  Administration 

Room  2352 

1100  Wilson  Boulevard 

Arlington,  VA  22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  1219-AB24 


74182  Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /The  Regulatory  Plan 


Federal  Register / Vol.  67.  No.  236 /Monday.  December  9,  2002 /The  Regulatory  Plan  74183 


74182  Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /The  Regulatory  Plan 


DOL— Occupational  Safety  and  Health 
Administration  (OSHA) 


PROPOSED  RUL£  STAGE 


97.  ASSIGNED  PROTECTION 
FACTORS:  AMENDMENTS  TO  THE 
RNAL  RULE  ON  RESPIRATORY 
PROTECTION 

Priority: 

Other  Significant 
l.agal  Autlwrity: 

29  use  655(b):  29  USC  657 

CFR  Citation: 

29  CFR  1910.134 
Legal  Daadiina: 

None 

Abstract: 

In  January  1998,  OSHA  published  the 
final  Respiratory  Protection  standard 
(29  CFR  1910.134),  except  for  reserved 
provisions  on  assigned  protection 
factors  (APFs)  and  maximum  use 
concentrations  (MUCs).  APFs  are 
numbers  that  describe  the  effectiveness 
of  the  various  classes  of  respirators  in 
reducing  employee  exposure  to 
airborne  contaminants  (including 
particulates,  gases,  vapors,  biological 
agents,  etc.).  Employers,  employees, 
and  safety  and  health  professionals  use 
APFs  to  determine  the  type  of 
respirator  to  protect  the  health  of 
employees  in  various  hazardous 
environments.  Maximum  use 
concentrations  establish  the  maximum 
airborne  concentration  of  a  contaminant 
in  which  a  respirator  with  a  given  APF 
may  be  used. 

Currently.  OSHA  relies  on  the  APFs 
developed  by  NIOSH  in  the  1980s 
unless  OSHA  has  assigned  a  different 
APF  in  a  substance-specific  health 
standeu'd.  However,  many  employers 
follow  the  mowhltent  APFs  published 
in  the  industry  consensus  standard, 
ANSI  Z88.2-1992.  For  some  classes  of 
respirators,  the  NIOSH  and  ANSI  APFs 
vary  greatly. 

When  OSHA  published  the  final 
Respiratory  Protection  standard  in 
1998,  it  reserved  for  later  rulemaking 
those  provisions  of  the  standard  dealing 
with  APFs  and  MUCs.  This  rulemaking 
action  will  complete  the  1998  standard, 
reduce  compliance  confusion  among 
employers,  and  provide  employees  with 
consistent  and  appropriate  respiratory 
protection. 


Statement  of  Need: 

About  5  million  employees  wear 
respirators  as  part  of  their  regular  job 
duties.  Due  to  inconsistencies  between 
the  APFs  found  in  the  current  industry 
consensus  standard  (ANSI  Z88.2-1992) 
and  in  the  NIOSH  Respirator  Decision 
Logic,  employers,  employees,  and 
safety  and  health  professionals  are 
often  uncertain  about  what  respirator  to 
select  to  provide  protection  against 
hazardous  air  contaminants.  Several 
industry  and  professional  groups  have 
asked  OSHA  to  proceed  with  this 
rulemaking  to  resolve  these 
inconsistencies  and  provide  reliable 
protection  of  employees'  health  in  cases 
where  respirators  must  be  worn. 

Summary  of  Legal  Basis: 

The  legal  basis  for  this  proposed  rule 
is  the  determination  that  assigned 
protection  factors  and  maximum  use 
concentrations  are  necessary  to 
complete  the  final  Respiratory 
Protection  standard  and  provide  the 
full  protection  of  that  standard. 

AKematlves: 

OSHA  has  considered  allowing  the 
current  situation  to  continue,  in  which 
OSHA  generally  enforces  NIOSH  APFs 
but  many  employers  follow  the  more 
recent  consensus  standard  APFs. 
However,  allowing  the  continuation  of 
this  situation  results  in  inconsistent 
enforcement,  lack  of  guidance  for 
employers,  and  the  potential  for 
inadequate  employee  protection. 

Anticipated  Cost  and  Benefits: 

The  scope  of  the  proposed  APF  table 
is  still  under  development,  and 
estimates  of  the  costs  and  benefits  have 
not  yet  been  completed. 

Risks: 

The  preamble  to  the  final  Respiratory 
Protection  rule  (63  FR  1270,  Jan.  8. 
1998)  discusses  the  significance  of  the 
risks  potentially  associated  with  the  use 
of  respiratory  protection.  No 
independent  finding  of  significant  risk 
will  be  made  for  the  APF  rulemaking, 
since  it  only  addresses  a  single 
provision  of  the  larger  rule. 

TimetiMe: 


Action 


FR  Cite 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 
FinaJ  Rule 
Final  Rule  Eftective 
NPRM 


05/14/82    47  FR  20803 
09/13/82 

11/15/94    59  FR  58884 
01/08/98    63  FR  1152 
04/08/98 
02/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

State,  Local,  Tribal,  Federal 

Agency  Contact: 

Steven  F.  Witt 

Director,  Directorate  of  Standards  and 

Guidance 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

Room  N3605 

200  Constitution  Avenue  NW. 

Washington,  DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  1218-AA05 


DOL— OSHA 

98.  RRE  PROTECTION  IN  SHIPYARD 
EMPLOYMENT  (PART  1915,  SUBPART 
P)  (SHIPYARDS:  HRE  SAFETY) 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

29  USC  655 

CFR  Citation: 

29  CFR  1915,  subpart  P 

Legal  Deadline: 

None 

Abstract: 

The  rule  will  update  and  revise  an 
important  but  outdated  part  of  OSHA's 
shipyard  rules.  The  original  rule  was 
adopted  by  OSHA  in  1971  and  has 
remained  unchanged  since  then.  A 
negotiated  rulemaking  committee  was 
convened  on  October  15,  1996. 
Members  of  the  committee  included: 
OSHA,  State  government,  Federal 
agency,  small  and  large  shipyard 
employers,  and  maritime  and  firefighter 
union  representatives.  The  committee 
completed  work  in  February  2002,  and 
recommended  proposal  requirements  to 
OSHA.  The  Agency  has  developed  an 
NPRM  based  on  their 
recommendations. 

Statement  of  Need: 

Fires  in  the  shipyard  environment  niay 
cause  death  and  s6rious  injuries  in  this 
100,000-employee  workforce.  Updating 
OSHA's  outdated  shipyard 
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requirements  for  fire  extinguishers, 
sprinkler  systems,  detection  systems, 
alarm  systems,  and  fire  brigades  will 
facilitate  compliance  by  employers  and 
employees  and  reduce  these  fire-related 
injuries  and  fatalities. 

Summary  of  Legal  Basis: 

The  legal  basis  for  this  proposed  rule 
is  a  preliminary  determination  that  an 
.  unacceptable  risk  of  fire-related  injuries 
and  fatalities  exists  in  the  shipyard 
industry. 

AltemativM: 

OSHA  has  considered  but  rejected  the 
alternative  of  allowing  the  existing  rule 
to  remain  in  place,  because  the  Agency 
believes  that  doing  so  would  contribute 
to  the  unacceptable  nimiber  of  fire- 
related  accidents  occurring  in  shipyards 
every  year. 

Anticipated  Cost  and  Benefits: 

Detailed  cost  and  benefits  estimates  are 
being  prepared  for  the  NPRM. 

Rislcs: 

A  risk  analysis  is  incldued  in  the 
NPRM. 

Timetable: 


Action 

NPRM 


Date 


FR  CHe 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Steven  F.  Witt 

Director,  Directorate  of  Standards  and 

Guidance 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration  ' 

Room  N3605 

200  Constitution  Avenue  NW. 

Washington,  DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  1218-AB51 


DOL— OSHA 

99.  OCCUPATIONAL  EXPOSURE  TO 
CRYSTALUNE  SIUCA 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 


Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

29  USC  655(b);  29  USC  657 
CFR  Citation: 

29  CFR  1910;  29  CFR  1915;  29  CFR 
1917;  29  CFR  1918;  29  CFR  1926 

Legal  Deadline: 

None 

Abstract: 

Crystalline  silica  is  a  significant 
component  of  the  earth's  crust,  and 
many  workers  in  a  wide  range  of 
industries  are  exposed  to  it,  usually  in 
the  form  of  respirable  quartz  or,  less 
frequently,  cristobalite.  Chronic 
silicosis  is  a  uniquely  occupational 
disease  resulting  from  exposure  of 
employees  over  long  periods  of  time 
(10  years  or  more).  Exposure  to  high 
levels  of  respirable  crystalline  silica 
causes  acute  or  accelerated  forms  of 
silicosis  that  are  ultimately  fatal.  The 
current  OSHA  permissible  exposure 
limit  (PEL)  for  general  industry  is  based 
on  a  formula  recommended  by  the 
American  Conference  of  Govenunental 
Industrial  Hygienists  (ACGIH)  in  1971 
[PEL=10mg/cubic  meter/(%silica  +  2), 
as  respirable  dust].  The  current  PEL  for 
construction  and  maritime  (derived 
fit)m  ACGIH's  1962  Threshold  Limit 
Value)  is  based  on  particle  counting 
technology,  which  is  considered 
obsolete.  NIOSH  and  ACGIH 
recommend  a  50ug/m3  exposi^e  limit 
for  respirable  crystalline  silica. 

Both  industry  and  worker  groups  have 
recognized  that  a  comprehensive 
standard  for  crystalline  silica  is  needed 
to  provide  for  exposure  monitoring, 
medical  surveillance,  and  worker 
training.  The  American  Society  of 
Testing  Materials  (ASTM)  recently 
published  a  final  recommended 
standard  to  address  the  hazards  of 
crystalline  silica.  The  Building 
Construction  Trades  Department  of  the 
AFL-CIO  has  also  developed  a 
recommended  comprehensive  program 
standard.  These  standards  include 
provisions  for  methods  of  compliance, 
exposure  monitoring,  training,  and 
medical  surveillance. 

"    In  developing  a  proposed  standard, 
OSHA  is  currently  considering  several 
options  ranging  firom  proposing 
comprehensive  standards 
simultaneously  for  general  industry, 
construction,  and  maritime,  to  focusing 
the  proposal  on  one  or  more  spe  ;ific 
issues,  such  as  modernizing  the 
construction  and  maritime  PELs  or 


standardizing  sampling  and  employee 
exposures.  OSHA  is  continuing  to 
coordinate  closely  with  the  Mine  Safety 
and  Health  Administration  (MSHA)  and 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  in  collecting 
and  developing  information  for  a 
proposed  standard. 

Statement  Of  Need: 

Over  2  million  workers  are  exposed  to 
crystalline  silica  dust  in  general 
industry,  construction  and  maritime 
industries.  Industries  that  could  be 
particularly  affected  by  a  standard  for 
crystalline  silica  include:  foundries, 
industries  that  have  abrasive  blasting 
operation,  paint  manufactiire,  glass  and 
concrete  product  manufacture,  brick 
making,  china  and  pottery  manufacture, 
manufacture  of  plumbing  fixtures,  and 
many  construction  activities  including 
highway  repair,  masonry,  concrete 
work,  rock  drilling,  and  tuckpointing. 
The  seriousness  of  the  health  hazards 
associated  with  silica  exposure  is 
demonstrated  by  the  fatsdities  and 
disabling  illnesses  that  continue  to 
occuj.  Between  1990  and  1996,  200  to 
300  deaths  per  year  are,  known  to  have 
occurred  where  silicosis  was  identified 
on  death  certificates  as  an  underlying 
or  contributing  cause.  It  is  likely  that 
many  more  cases  have  occurred  where 
silicosis  went  undetected.  In  addition, 
the  International  Agency  for  Research 
on  Cancer  (lARC)  has  designated 
crystalline  silica  as  a  known  himian 
carcinogen.  Exposiue  to  crystalline 
silica  has  also  been  associated  with  an 
increased  risk  of  developing 
tuberculosis  and  other  nonmalignant 
respiratory  diseases.  Exposure  studies 
and  OSHA  enforcement  data  indicate 
that  some  workers  continue  to  be 
exposed  to  levels  of  crystalline  silica 
far  in  excess  of  current  exposure  limits. 
Congress  has  recently  included 
compensation  of  silicosis  victims  on 
Federal  nuclear  testing  sites  in  the 
Energy  Employees'  Occupational  Illness 
Compensation  Program  Act  of  2000. 
There  is  a  particular  need  for  the 
Agency  to  modernize  its  exposure 
limits  for  construction  and  maritime, 
and  to  address  some  specific  issues  that 
will  need  to  be  resolved  to  propose  a 
comprehensive  standard. 

Summary  of  l.egal  Basis: 

The  legal  basis  for  the  proposed  rule 
is  a  preliminary  determination  that 
workers  are  exposed  to  a  significant 
risk  of  silicosis  and  other  serious 
disease  and  that  rulemaking  is  needed 
to  substantially  reduce  the  risk.  In 
addition,  the  proposed  rulemaking  will 
recognize  that  the  PELs  for  construction 
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and  maritime  are  outdated  and  need  to 
be  revised  to  reflect  ciirrent  sampling 
and  analytical  technologies. 

Alternatives: 

Over  the  past  several  years,  the  Agency 
has  attempted  to  address  this  problem 
through  a  variety  of  nonregulatory 
approaches,  including  initiation  of  a 
Special  Emphasis  Program  on  silica  in 
October  1997,  sponsorship  with  NIOSH 
and  MSHA  of  the  National  Conference 
to  Eliminate  Silicosis,  and 
dissemination  of  guidance  information 
on  its  Web  site.  OSHA  has  determined 
that  rulemaking  is  a  necessary  step  to 
ensure  that  workers  are  protected  from 
the  hazards  of  crystalline  silica.  The 
Agency  is  currently  evaluating  several 
options  for  the  scope  of  the  rulemaking. 

Anticipated  Cost  and  Benefits: 

The  scope  of  the  proposed  rulemaking 
is  still  under  development,  and 
estimates  of  the  costs  and  benefits  have 
not  yet  been  developed. 

Risks: 

A  detailed  risk  analysis  has  not  yet 
been  completed  for  this  rule. 

Timetalsle: 


Action 


Date 


FR  Cite 


Initiate  SBREFA  06/00/03 

Process  or  Initiate 
NPRM  11/00«)3 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Steven  F.  Witt 

Director,  Directorate  of  Standards  and 

Guidance 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

Room  N3605 

200  Constitution  Avenue  NW. 

Washington,  DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  121&-AB70 


DOL-OSHA 

100.  STANDARDS  IMPROVEMENT 
(MISCELUkNEOUS  CHANGES)  FOR 
GENERAL  INDUSTRY,  MARINE 
TERMINALS,  AND  CONSTRUCTION 
STANDARDS  (PHASE  II) 

Priority: 

Other  Significant 

Legal  Authority: 

29  use  655(b) 
CFR  Citation: 

29  CFR  1910.  subpart  Z;  29  CFR 
1910.1001  to  1910.1052;  29  CFR 
1910.142:  29  CFR  1910.178;  29  CFR 
1910.219;  29  CFR  1910.261;  29  CFR 
1910.265;  29  CFR  1910.410;  29  CFR 
1917.92;  29  CFR  1926.1101;  29  CFR 
1926.1127;  29  CFR  1926.1129;  29  CFR 
1926.60;  29  CFR  1926.62 

l.egal  Deadline: 

None 

Abstract: 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  is  proposing  to 
remove  or  revise  provisions  in  its 
health  standards  that  are  out  of  date, 
duplicative,  unnecessary,  or 
inconsistent.  The  Agency  is  proposing 
these  changes  to  reduce  the  burden 
imposed  on  the  regulated  community 
by  these  requirements,  hi  this 
document,  substantive  changes  are 
proposed  for  standards  that  will  revise 
or  eliminate  duplicative,  inconsistent, 
or  unnecessary  regulatory  requirements 
without  diminishing  employee 
protections.  Phase  I  of  this  Standards 
Improvement  process  was  completed  in 
June  1998  (63  FR  33450).  OSHA  plans 
to  initiate  Phase  III  of  this  project  at 
a  future  date  to  address  problems  in 
various  safety  standards. 

Statement  of  Need: 

Some  of  OSHA's  standards  are  out  of 
date,  duplicative,  unnecessary,  or 
inconsistent.  The  Agency  needs  to 
periodically  review  its  standards  and 
make  needed  corrections.  This  effort 
results  in  standards  that  are  easier  for 
employers  and  employees  to  follow  and 
comply  with,  and  thus  enhances 
compliance  and  worker  protection. 

Summary  of  Legal  Basis: 

The  legal  basis  for  the  proposed  nde 
is  a  preliminary  finding  that  the  OSHA 
standards  need  to  be  updated  to  bring 
them  up  to  date,  reduce  inconsistency, 
and  remove  unneeded  provisions. 


Alternatives: 

OSHA  has  considered  updating  each 
standard  as  problems  are  discovered, 
but  has  determined  that  it  is  better  to 
make  such  changes  to  groups  of 
standards  so  it  is  easier  for  the  public 
to  comment  on  like  standards.  OSHA 
has  also  considered  the  inclusion  of 
safety  standards  that  need  to  be 
updated.  However,  the  Agency  has 
decided  to  pursue  a  separate 
rulemaking  for  safety  issues  because  the 
standards  to  be  updated  are  of  interest 
to  different  stakeholders. 

Anticipated  Cost  and  Benefits: 

This  revision  of  OSHA's  standards  is 
a  deregulatory  action.  It  will  reduce 
employers'  compliance  obligations. 

Risin: 

The  project  does  not  address  specific 
risks,  but  is  intended  to  improve 
OSHA's  standards  by  bringing  them  up 
do  date  and  deleting  unneeded 
provisions.  The  anticipated  changes 
will  have  no  negative  effects  on  worker 
safety  and  health. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


10/31/02    67  FR  66493 
12/20/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Steven  F.  Witt 

Director,  Directorate  of  Standards  and 

Guidance 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

Room  N3605 

200  Constitution  Avenue  NW. 

Washington,  DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  1218-AB81 
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DOL-OSHA 


FINAL  RULE  STAGE 


101.  UPDATE  AND  REVISION  OF  THE 
EXIT  ROUTES  STANDARD 

Priority: 

Other  Significant 

Legal  Authority: 

29  use  655(b):  5  USC  353 
CFR  Citation: 

29  CFR  1910.35;  29  CFR  1910.36;  29 
CFR  1910.37;  29  CFR  1910.38 

Legal  Deadline: 

None 

Abstract: 

Many  Occupational  Safety  and  Health 
Administration  (OSHA)  standards  were 
adopted  under  section  6(a)  of  the 
Occupational  Safety  and  Health  Act 
(OSH  Act;  29  U.S.C.  655(a)).  This 
section  of  the  OSH  Act  authorized  the 
Agency,  in  its  first  2  years  of  existence, 
to  adopt  national  consensus  standards 
without  prior  notice  and  comment.  The 
versions  of  the  consensus  standards 
OSHA  adopted  are  now  typically  well 
over  30  years  old  and  have  been 
superseded  by  newer  ones.  In  addition, 
many  of  these  old  standards  were 
written  in  technical  jargon  and  were 
hard  for  many  employers  and 
employees  to  understand. 


To  address  these  problems,  OSHA  is 
revising  OSHA's  exit  routes  (also 
known  as  means  of  egress)  standard. 
The  revisions  rewrite  the  standard  in 
simple,  easy-to-understand  language 
that  will  be  easier  for  employers  and 
employees  to  follow. 

Statement  of  Need: 

The  standard  being  revised  in  this 
initiative  is  one  of  OSHA's  oldest  and 
most  difficult  to  imderstand.  The 
Agency  has  identified  the  exit  routes 
standard  as  a  standard  in  need  of 
revision  because  it  is  out  of  date  and 
imnecessfuily  compl  x,  and 
stakeholders  have  recommended  that 
the  standard  be  updated  quickly.  OSHA 
also  believes  that  revising  the  standard 
will  lead  to  better  volimtary 
compliance  and  fewer  disputes  about 
violations.  With  OSHA's  limited 
resources,  any  effort  that  can 
substantially  increase  opportunities  for 
compliance  without  sacrificing 
employee  safety  and  health  protection 
will  have  long-term  benefits. 

Summary  of  Legal  Basis:. 

The  legal  basis  for  the  final  rule  is  that 
by  making  these  OSHA  standards  easier 
to  understand  and  comply  with,  the 
Agency  will  increase  compliance  and 
reduce  work-related  injuries  and 
deaths. 

Alternatives: 

The  alternative  considered  —  leaving 
the  outdated  standard  on  the  books  — 
has  been  rejected  because  doing  so 
would  not  encourage  compliance  or 
enhance  safety. 


Anticipated  Cost  and  Benefits: 

The  final  standard  for  exit  routes  will 
have  no  economic  impacts  because  this 
revision  will  not  increase  employers' 
obligations  or  reduce  employee 
protections. 

Risks: 

Employees  can  be  injured  or  killed  if 
they  are  not  able  to  exit  an  area  safely 
when  a  fire  or  other  emergency  occurs. 

Timetable: 


Action 


Date 


FR  Clli 


NPRM 

09/101^ 

61  FR  47712 

Public  Hearing 

04/29/97 

62  FR  9402 

Final  Rule 

12/00/02 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Steven  F.  Witt 

Director,  Directorate  of  Standards  and 

Guidance 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

Room  N3605 

200  Constitution  Avenue  NW. 

Washington,  DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  121&-AB82 

BHJJNO  CODE  4510-23-8 
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DEPARTMENT  OF  TRANSPORTATION 
(DOT) 

Statement  of  Regulatory  Prtorfties 

The  Department  of  Transportation 
(DOT)  consists  of  eleven  operating 
administrations,  the  Bureau  of 
Transportation  Statistics  and  the  Office 
of  the  Secretary,  each  of  which  has 
statutory  responsibility  for  a  wide  range 
of  regulations.  For  example.  DOT 
regulates  safety  in  the  aviation,  motor 
carrier,  railroad,  mass  transit,  motor 
vehicle,  maritime,  commercial  space, 
and  pipeline  transportation  areas.  DOT 
regulates  aviation  consumer  and 
economic  issues  and  provides  financial 
assistance  and  writes  the  necessary 
implementing  rules  for  programs 
involving  highways,  airports,  mass 
transit,  the  maritime  industry,  railroads, 
and  motor  vehicle  safety.  It  writes 
regulations  carrying  out  such  disparate 
statutes  as  the  Americans  with 
Disabilities  Act  and  the  Uniform  Time 
Act.  It  regulates  the  construction  and 
operation  of  bridges  over  navigable 
waters,  the  prevention  of  oil  pollution, 
and  the  security  of  commercial  aviation 
and  passenger  vessels.  Finally,  DOT  has 
responsibility  for  developing  policies 
that  implement  a  wide  range  of 
regulations  that  govern  internal 
programs  such  as  acquisition  and  grants, 
access  for  the  disabled,  environmental 
protection,  energy  conservation, 
information  technology,  occupational 
safety  and  health,  property  asset 
management,  seismic  safety,  security, 
and  the  use  of  aircraft  and  vehicles. 

The  Department  has  adopted  a 
regulatory  philosophy  that  applies  to  all 
its  rulemaking  activities.  This 
philosophy  is  articulated  as  follows: 
DOT  regulations  must  be  clear,  simple, 
timely,  fair,  reasonable,  and  necessary. 
They  will  be  issued  only  after  an 
appropriate  opportunity  for  public 
comment,  which  must  provide  an  equal 
chance  for  all  afi^ected  interests  to 
participate,  and  after  appropriate 
consultation  with  other  governmental 
entities.  The  Department  will  fully 
consider  the  comments  received.  It  will 
assess  the  risks  addressed  by  the  rules 
and  their  costs  and  benefits,  including 
the  cumulative  effects.  The  Department 
will  consider  appropriate  alternatives, 
including  nonregulatory  approaches.  It 
will  also  make  every  effort  to  ensure 
that  legislation  does  not  impose 
unreasonable  mandates. 

The  Department's  regulatory  policies 
and  procedures  provide  a 
comprehensive  internal  management 
and  review  process  for  new  and  existing 
regulations  and  ensure  that  the 


Secretary  and  other  appropriate 
appointed  officials  review  and  concur  in 
all  significant  DOT  rules.  DOT 
continually  seeks  to  improve  its 
regulatory  process.  The  Department's 
development  of  regulatory  process  and 
related  training  courses  for  its 
employees;  creation  of  an  electronic, 
Internet-accessible  docket  that  can  also 
be  used  to  submit  comments 
electronically;  a  "list  serve"  that  allows 
the  public  to  sign  up  for  e-mail 
notification  when  the  Department  issues 
a  rulemaking  document;  creation  of  an 
electronic  rulemaking  tracking  system; 
the  use  of  direct  final  rulemaking;  and 
the  use  of  regulatory  negotiation  are  a 
few  examples  of  this. 

In  addition,  the  Department  continues 
to  engage  in  a  wide  variety  of  activities 
to  help  cement  the  partnerships 
between  its  agencies  and  its  customers 
that  will  produce  good  results  for 
transportation  programs  and  safety.  The 
Department's  agencies  also  have 
established  a  number  of  continuing 
partnership  mechanisms  in  the  form  of 
rulemaking  advisory  committees. 

Throughout  the  Department,  we  are 
also  actively  engaged  in  the  review  of 
existing  rules  to  determine  whether  they 
need  to  be  revised  or  revoked.  These 
reviews  are  in  accordance  with  section 
610  of  the  Regulatory  Flexibility  Act, 
the  Department's  regulatory  policies  and 
procedures,  and  Executive  Order  12866. 
This  includes  determining  if  the  rules 
would  be  more  understandable  if  they 
are  written  using  a  plain  language 
approach.  Appendix  D  to  our  Regulatory 
Agenda  highlights  our  efforts  in  this 
area. 

Office  of  the  Secretary  of 
Transportation  (OST) 

The  Office  of  the  Secretary  (OST) 
oversees  the  regulatory  process  for  the 
Department.  OST  implements  the 
Department's  regulatory  policies  and 
procedures  and  is  responsible  for 
ensuring  the  involvement  of  top 
management  in  regulatory 
decisionmaking.  Through  the  General 
Counsel's  office,  OST  is  also  responsible 
for  ensuring  that  the  Department 
complies  with  Executive  Order  12866 
and  other  legal  and  policy  requirements 
affecting  rulemaking,  including  new 
statutes  and  Executive  orders.  Although 
OST's  principal  role  concerns  the 
review  of  the  Department's  significant 
rulemakings,  this  office  has  the  lead  role 
in  the  substance  of  projects  concerning 
aviation  economic  rules  and  those 
affecting  the  various  elements  of  the 
Department. 


OST  provides  guidance  and  training 
regarding  compliance  with  regxdatory 
requirements  and  process  for  use  by 
persoimel  throughout  the  Department. 
OST  also  plays  an  instrumental  part  in 
the  Department's  efforts  to  improve  our 
economic  analyses,  risk  assessment,  and 
regiilatory  flexibility  analyses. 

OST  also  leads  and  coordinates  the 
Department's  response  to 
Administration  and  congressional 
proposals  that  concern  the  regulatory 
process.  The  General  Counsel's  Office 
works  closely  with  representatives  of 
other  agencies,  the  Office  of 
Management  and  Budget,  the  White 
House,  and  congressional  staff  to 
provide  information  on  how  various 
proposals  would  affect  the  ability  of  the 
Department  to  perform  its  safety, 
infrastructure,  and  other  missions. 

During  fiscal  year  2003,  OST  expects 
to  substantially  complete  work  on  a  CRS 
final  rule.  OST  also  expects  to  publish 
two  NPRMs  to  implement  provisions  of 
the  Aviation  Investment  and  Reform  Act 
for  the  21st  Centxiry,  signed  into  law  in 
April  2000.  One  NPRM  will  seek  to 
amend  14  CFR  part  382,  DOT's  Air 
Carrier  Access  Act  (ACAA) 
implementing  rule,  to  cover  foreign 
carriers  operating  to  and  ftt)m  the 
United  States  or  code  sharing  with  the 
U.S.  carriers.  Another  NPRM  will 
propose  to  require  air  carriers  to  file 
with  DOT  detailed  information  on  the 
disability-related  complaints  they 
receive  to  be  used  for  enforcement, 
educational  and  other  relevant  purposes 
by  DOT,  disabled  air  travelers  and 
Congress.  OST  also  expects  to 
substantially  complete  work  on  a  final 
rule  on  the  reporting  requirements 
during  FY  2003. 

Transportation  Security  Administration 
(TSA) 

The  TSA  was  established  on 
November  19,  2001,  by  the  Aviation  and 
Transportation  Security  Act  (ATSA) 
(Pub.  L.  107-71).  Under  ATSA,  TSA  is 
responsible  for  civil  aviation  security,  as 
well  as  security  in  other  modes  of 
transportation  regulated  by  the  DOT. 
TSA's  regulatory  priorities  for  2002- 
2003  are  to  continue  to  issue 
rulemakings  necessary  to  meet  the 
requirements  of  ATSA,  including  rules 
needed  to  address  new  security 
vulnerabilities  that  may  arise.  TSA  also 
will  undertake  a  review  of  its  rules  to 
eliminate  duplicative  and  unnecessary 
requirements. 

United  States  Coast  Guard  (USCG) 

The  United  States  Coast  Guard's 
statutory  responsibilities  include 


protecting  the  marine  environment, 
enforcing  U.S.  laws  and  international 
treaties,  performing  search  and  rescue, 
and  ensuring  marine  safety  and  security. 

The  majority  of  the  regulatory  actions 
issued  by  the  Coast  Guard  are  classified 
as  routine  and  firequent  because  they 
apply  to  a  specific  location  and  most 
take  effect  for  a  limited  time.  These 
actions  allow  local  Coast  Guard  units  to 
respond  quickly  to  ensure  safety  and 
security  for  our  ports  and  waterways. 

From  its  headquarters  in  Washington, 
DC,  the  Coaist  Guard  issues 
approximately  20  regulations  annually. 
These  regulations  set  national  standards 
or  respond  to  specific  statutory 
mandates.  The  Marine  Safety  Council,  a 
board  of  senior  Coast  Guard  Leaders, 
approves  each  of  these  rulemaking 
projects,  monitors  the  Coast  Guard's 
regulatory  program,  and  advises  the 
Commandant  on  regulatory  matters.  The 
following  are  significant  aspects  of  the 
Coast  Guard's  regulatory  program: 

•  The  Coast  Guard  continues  using  a 
plain  language  format  for  its  notices 
and  regulations.  Plain  language 
updates  will  be  an  important  part  of 
the  Coast  Guard's  review  of  all 
regiilations  under  the  Regulatory 
Flexibility  Act.  The  Coast  Guard 
recognizes  that  this  format  facilitates 
better  xmderstanding  of  regulations 
and  promotes  more  public 
participation. 

•  Another  way  the  Coast  Guard 
encourages  early  public  involvement 
in  rulemaking  is  through  public 
meetings  and  the  ongoing  work  of  10 
advisory  committees.  In  addition, 
public  comments  are  requested  on 
existing  rules  identified  for  analysis 
each  year  and  identified  in  Appendix 
D  of  the  fall  agenda.  The  Coast  Guard 
is  a  staimch  supporter  of  the 
Department  of  Transportation  Docket 
Management  System  (DMS).  DMS 
provides  electronic  docketing  for  all 
Coast  Guard  headquarters  rulemaking 
projects.  The  public  can  view  agency 
documents  and  public  comments  on 
each  rulemaking  project.  DMS  is 
located  at  http://dms.dot.gov/. 

•  As  part  of  its  response  to  the  terrorist 
attacks  of  September  11,  2001,  the 
Coast  Guard  conducted  a  public 
workshop  on  Maritime  Security  in 
January  2002.  The  public  comments 
from  this  workshop  have  helped 
guide  our  work  on  security  plans  for 
ports,  waterfront  facilities  (including 
passenger  facilities),  passenger  vessels 
and  high-consequences  vessels,  and 
identification  credentials  for  persons 
on  vessels  and  in  waterfront  facilities. 


Since  September  11,  2001,  the  Coast 
Guard  has  created  more  than  100 
security  zones  to  protect  vessels  and 
waterfront  facilities.  We  are  also 
working  to  enhance  our  maritime 
domain  aWareness  capabilities. 

•  Recognizing  that  it  should  issue  only 
necessary  regulations  tailored  to 
impose  the  least  burden  on  society, 
the  Coast  Guard  has  developed  a 
broad  Prevention  Through  People 
Program,  which  develops  and 
encourages  a  wide  variety  of 
voluntary  actions  by  industry  and 
individuals  to  improve  marine  safety. 
To  support  this  effort,  the  Coast  Guard 
has  developed  several  Quality 
Partnerships. 

•  Finally,  to  ensiu«  that  all  regulations 
are  necessary,  each  agenda  item 
specifies  how  it  supports  at  least  one 
of  the  five  goals  of  the  Coast  Guard's 
Strategic  Plan  —  maritime  safety, 
protection  of  natiual  resoiuces, 
maritime  security,  maritime  mobility, 
and  national  defense.  As  indicated  by 
the  project  in  our  regulatory  plan,  ovi 
post-September  11,  2001,  emphasis  on 
maritime  security  and  national 
defense  has  not  prevented  us  from 
addressing  our  other  strategic  goals. 
Our  regulatory  plan  is  structvired  to 
help  us  achieve  the  Commandant's 
new  direction  emphasizing  readiness, 
people  and  stewardship. 

Federal  Aviation  Administration  (FAA) 

The  FAA  issues  regulations  to  provide 
a  safe,  seciue,  and  efficient  global 
aviation  system  for  civil  aircraft.  In  an 
effort  to  make  sure  their  rules  are 
concise  and  easy  to  understand,  the 
FAA  reexamined  the  use  of  plain 
language  in  its  regulations.  The  result  of 
this  review  was  revisions  to  14  CFR  part 
11,  which  delineates  the  process  for 
rulemaking  changes.  This  rulemaking 
effort  is  oiUy  the  first  of  several  planned 
revisions  to  the  regulations.  Other 
actions  include: 

•  Supporting  the  FAA's  Safety  Agenda 
on  Safer  Skies.  This  agenda  is  based 
on  a  comprehensive  review  of  the 
causes  of  aviation  accidents  and  is 
designed  to  bring  about  a  five-fold  (80 
percent)  reduction  in  fatal  accidents. 
The  reformed  rulemaking  process 
supports  this  agenda  by  ensuring  that 
appropriate  resources  are  available  to 
support  those  rulemaking  projects 
identified  as  the  agency's  highest 
priority.  Projects  related  to  controlled 
flight  into  terrain,  loss  of  control  of  an 
aircraft,  uncontained  engine  failures, 
runway  incursions,  weather,  pilot 
decisiormiaking,  and  cabin  safety  are 
some  of  the  focus  areas  identified  that 


may  result  in  rulemaking,  advisory 
and  guidance  materials. 

•  Continuing  to  involve  the  aviation 
community  early  in  the  regulatory 
process.  The  Aviation  Rulemaking 
Advisory  Committee  completed 
numerous  reports  and 
recommendations,  leading  to  the 
publication  of  nine  regulatory  actions 

'    and  issuance  of  several  advisory 
circulars  and  other  guidance 
materials.  The  FAA  Aging  Transport 
Nonstructural  Systems  Plan  addresses 
concerns  with  potential  safety  issues 
associated  with  problems  that  may 
develop  in  transport  category 
airplanes  systems  as  a  result  of  wear 
and  degradation  in  service.  One 
important  component  of  the  plan  is 
use  of  the  Aging  Transport 
Nonstructural  Systems  Rulemaking 
Advisory  Committee  to  provide  a 
mechanism  for  public  input  to  FAA 
activities.  The  FAA  will  receive 
recommendation  fit)m  the  Committee 
in  the  form  of  regulations,  guidance 
materials  and  training  requirements 
supporting  enhanced  airworthiness 
for  airplane  systems. 

•  Continuing  to  harmonize  the  U.S. 
aviation  regulations  with  those  of 
other  countries.  The  harmonization  of 
the  U.S.  regulations  with  the 
European  Joint  Aviation  Regulations 
(JAR)  is  the  FAA's  most 
comprehensive  long-term  rulemaking 
effort.  The  differences  worldwide  in 
certification  standards,  practices  and 
procedures,  and  operating  rules  must 
be  identified  and  minimized  to  reduce 
the  regulatory  burden  on  the 
international  aviation  system.  The 
differences  between  the  FAA 
regulations  and  the  requirements  of 
other  nations  impose  a  heavy  burden 
on  U.S.  aircraft  manufacturers  and 
operators.  Harmonization  and 
standardization  should  help  the  U.S. 
aerospace  industry  remain 
internationally  competitive.  While  the 
overall  effort  to  achieve  this  is  global, 
it  will  be  accomplished  by  many 
small,  individual,  nonsignificant 
rulemaking  projects.  The  FAA  has 
published  39  regulations  based  on 
recommendations  of  ARAC  that  will 
lead  to  harmonizing  FAA  regulations 
and  Joint  Aviation  Requirements. 

•  Continuing  to  recognize  the  needs  of 
small  entities  by  complying  with  the 
Small  Business  Regulatory 
Enforcement  Fairness  Act  and 
addressing  small  entity  concerns 
whenever  appropriate  in  rulemaking 
documents.  In  response  to  the  Act,  the 
FAA  has  established  a  Small  Entity 
Contact,  a  Web  site  on  FAA's  home 
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page,  a  toll-free  number,  and  an  e- 
mail  address  for  receipt  of  inquiries. 

•  Ensuring  that  the  congressional 
mandates  for  rulemaking  deadlines 
established  by  the  FAA 
Reauthorization  Act  of  1996  are  met. 

•  One  mandate  is- the  issuance  of  a  final 
rule  16  months  after  the  close  of  the 
comment  period  on  the  proposed  rule. 

Top  regulatory  priorities  for  2002- 
2003  include  a  duty  limitations  and  rest 
requirements  proposal  to  ensure  that 
pilots  are  sufficiently  rested  for  duty, 
and  final  rules  concerning  certification 
of  airports  and  thermal  acoustic 
insulation  flammability  and  fractional 
ownership. 

Federal  Highway  Administration 
(FHWA) 

The  FHWA  anticipates  that  its 
priority  for  fiscal  year  2003  will  be 
continuing  implementation  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  which  reauthorizes 
the  surface  transportation  programs 
administered  by  the  FHWA.  The  FHWA 
will  continue  to  implement  this 
legislation  in  the  least  burdensome  and 
restrictive  way  possible  consistent  with 
the  FHWAs  mission.  The  FHWA  will 
continue  to  pursue  regulatory  reform  in 
areas  where  project  development  can  be 
streamlined  or  accelerated,  duplicative 
requirements  can  be  consolidated, 
recordkeeping  requirements  can  be 
reduced  or  simplified,  and  the 
decisionmaking  authority  of  our  State 
and  local  partners  can  be  increased. 

Federal  Motor  Carrier  Safety 
Administration  (FMCSA) 

The  FMCSA  was  established  on 
January  1,  2000,  by  the  Motor  Carrier 
Safety  Improvement  Act  of  1999 
(MCSLA)  (Pub.  L.  106-159).  As  required 
by  MCSIA.  FMCSA  has  developed  a 
strong  Safety  Action  Plan  to  guide  it 
toward  the  goal  of  reducing  the  number 
of  fatalities  resulting  from  crashes 
involving  large  trucks.  Setting  new 
performance  standards  for  vehicles, 
drivers,  and  motor  carriers  through 
regulation  will  raise  the  bar  for  safety  in 
commercial  operations.  The  FMCSA 
now  is  responsible  for  most  of  the 
functions  of  the  former  Office  of  Motor 
Carriers  in  the  Federal  Highway 
Administration.  Several  regulatory 
initiatives  are  required  by  MCSIA.  Over 
the  next  year,  FMCSA  is  committed  to 
developing  an  effective  and  efficient 
regulator^'  program  that  meets  the 
expectations  of  Congress,  its 
stakeholders  and  partners,  and  the 
general  public.  FMCSA's  regulatory 
program  will  assist  the  agency  in 


meeting  one  of  the  stated  goals  of 
MCSIA  to  reduce  the  number  and 
severity  of  large-truck  involved  crashes 
through  expedited  completion  of 
rulemaking  proceedings. 

National  Highway  Traffic  Safety 
Administration  (NHTSA) 

The  statutory  responsibilities  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  relating  to 
motor  vehicles  include  reducing  the 
nimiber  of  and  mitigating  the  effects  of 
motor  vehicle  crashes  and  related 
fatalities  and  injuries,  providing  motor 
vehicle  information  to  consiuners,  and 
improving  automotive  fuel  efficiency. 
NHTSA  pursues  policies  that  encourage 
the  development  of  nonregulatory 
approaches  when  feasible  in  meeting  its 
statutory  mandates.  It  issues  new 
standards  and  regulations  or 
amendments  to  existing  standards  and 
regulations  when  appropriate.  For 
example,  during  FY  2003,  NHTSA's 
implementation  of  the  TREAD  Act  will 
remain  a  high  priority.  It  ensures  that 
regulatory  alternatives  reflect  a  careful 
assessment  of  the  problem  and  a 
comprehensive  analysis  of  the  benefits, 
costs,  and  other  impacts  associated  with 
the  proposed  regulatory  action.  Finally, 
it  considers  alternatives  consistent  with 
the  Administration's  regulatory 
principles. 

In  addition  to  numerous  programs 
that  focus  on  the  safety  and  performance 
of  the  motor  vehicle,  the  Agency  is 
engaged  in  a  variety  of  programs  to 
improve  driver  behavior.  These 
programs  emphasize  the  human  aspects 
of  motor  vehicle  safety  and  recognize 
the  important  role  of  the  States  in  this 
common  pursuit.  This  goal  is 
accomplished  through  a  number  of 
means,  including  encouraging 
initiatives  in  such  areas  as  safety  belt 
use,  child  safety-seat  use,  activities 
aimed  at  combating  impaired  driving 
and  aggressive  driving,  and  consumer 
information  activities. 

NHTSA's  regulatory  program  includes 
safety  improvements  that  address 
significant  numbers  of  fatalities  and 
injuries  and  that  are  of  the  most  concern 
to  the  public.  Within  this  context,  an 
important  regulatory  prioritj'  is  offset 
frontal  protection. 

Federal  Railroad  Administration  (FRA) 

The  Federal  Railroad  Administration 
(FRA)  exercises  regulatory  authority 
over  all  areas  of  railroad  safety. 

Fashioning  regulations  that  have 
favorable  benefit-to-cost  ratios  and  that, 
where  feasible,  incorporate  flexible 
performance  standards  requires 


cooperative  action  by  all  affected 
parties.  In  order  to  foster  an 
environment  of  collaborative 
rulemaking,  FRA  established  the 
Railroad  Saifety  Advisory  Committee 
(RSAC).  The  purpose  of  RSAC  is  to 
develop  consensus  recommendations 
for  regulatory  action  on  issues  referred 
to  it  by  FRA.  Where  consensus  is 
achieved,  and  FRA  believes  it  serves  the 
public  interest,  the  resulting  rule  is  very 
likely  to  be  better  understood,  more 
widely  accepted,  more  cost-beneficial, 
and  more  correctly  applied.  Where 
consensus  cannot  be  achieved,  however, 
FRA  will  fulfill  its  regulatory  role 
without  the  benefit  of  RSAC's 
recommendations. 

The  RSAC  has  met  on  a  quarterly 
basis  so  far  and  currently  has  working 
groups  addressing  the  following  tasks: 
(1)  the  development  of  regulations 
governing  roadway  maintenance 
equipment;  (2)  the  review  of  FRA 
regulations  for  their  applicability  to 
historic  railroads;  (3)  the  development 
of  safety  standards  for  locomotive 
crashworthiness;  (4)  the  development  of 
safety  standards  for  loco^iotive  working 
conditions;  (5)  the  development  of 
locomotive  event  recorder  accident 
survivability  standards;  (6)  the 
development  of  regulations  governing 
the  use  of  processor-based  signal  and 
train  control  systems;  (7)  the  revision  of 
FRA's  accident/incident  reporting 
regulations  to  ensure  conformity  with 
OSHA's  revised  occupational  injury  and 
illness  reporting  regulations:  and  (8)  the 
revision  of  FRA's  blue  signal  protection 
requirements  for  workers  performing 
certain  duties  on,  under  or  between 
rolling  equipment.  ^ 

In  addition  to  RSAC,  FRA  continues 
to  use  collaborative  rulemaking  to 
address  passenger  safety  issues.  FRA 
established  a  working  group  to  address 
Passenger  Equipment  Safety  Standards 
and  published  a  final  rule  in  the  first 
phase  of  this  rulemaking  initiative  in 
May  1999  based  on  its 
recommendations.  FRA  also  employed  a 
working  group  to  develop  Passenger 
Train  Emergency  Preparedness 
regulations.  FRA  continues  to  conduct 
research  related  to  the  second  phase  of 
the  rule,  and  expects  to  convene  a 
reconstituted  working  group  on 
Passenger  Safety  Standards  in  late  2002. 
FRA  also  engaged  in  extensive  public 
outreach  to  develop  regulations 
regarding  the  use  of  train  whistles  and  • 
published  an  NPRM  in  January  2000. 

Federal  Transit  Administration  (FTA) 

The  Federal  Transit  Administration 
(FTA)  provides  financial  assistance  to 
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State  and  local  governments  for  mass 
transportation  purposes.  The  regulatory 
activity  of  FTA  focuses  on  establishing 
the  terms  and  conditions  of  Federal 
financial  assistance  available  under  the 
Federal  transit  laws. 

FTA's  policy  regarding  regulations  is 


to: 

•  Implement  statutory  authorities  in 

■    ways  that  provide  the  maximum  net 
benefits  to  society; 

•  Keep  paperwork  requirements  to  a 
minimimi; 

•  Allow  for  as  much  local  flexibility 
and  discretion  as  is  possible  within 
the  law; 

•  Ensiu«  the  most  productive  use  of 
limited  Federal  resources; 

•  Protect  the  Federal  interest  in  local 
investments;  and 

•  Incorporate  good  management 
principles  into  the  grant  management 
process. 

As  mass  transportation  needs  have 
changed  over  the  years,  so  have  the 
requirements  for  Federal  financial 
assistance  under  the  Federal  transit  laws 
and  related  statutes.  FTA's  regulatory 
priorities  for  2002-2003  are  to  continue 
to  issue  rulemakings  required  under  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  to  amend  existing 
regulations  as  needed,  and  to  update 
existing  regulations  for  plain  language. 

Maritime  Administration  (MARAD) 

MARAD  administers  Federal  laws  and 
programs  designed  to  promote  and 
maintain  a  U.S.  merchant  marine 
capable  of  meeting  the  Nation's 
shipping  needs  for  both  national 
security  and  domestic  and  foreign 
conunerce. 

MARAD's  regulatory  objectives  and 
priorities  reflect  the  Agency's 
responsibility  of  ensuring  the 
availability  of  adequate  and  efficient 
water  transportation  services  for 
American  shippers  and  consumers.  To 
advance  these  objectives,  MARAD 
issues  regulations,  which  are  principally 
administrative  and  interpretive  in 
nature,  when  appropriate,  in  order  to 
provide  a  net  benefit  to  the  U.S. 
maritime  industry. 

MARAD's  regulatory  priorities  are  to 
update  existing  regulations  and  to 
reduce  unnecessary  burden  on  the 
public. 

Research  and  Special  Programs 
Administration  (RSPA) 

The  Research  and  Special  Programs 
Administration  (RSPA)  has 


responsibility  for  rulemaking  under  two 
programs.  Through  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  RSPA  administers  regulatory 
programs  under  Federal  hazardous 
materials  transportation  law  and  the 
Federal  Water  Pollution  Control  Act,  as 
amended  by  the  Oil  Pollution  Act  of 
1990.  Through  the  Associate 
Administrator  for  Pipeline  Safety,  RSPA 
administers  regulatory  programs  under 
the  Federal  pipeline  safety  laws  and  the 
Federal  Water  Pollution  Control  Act,  as 
amended  by  the  Oil  Pollution  Act  of 
1990. 

In  the  area  of  hazardous  materials 
transportation,  the  regulatory  priority  is 
to  clarify  through  rulemaking  the 
applicability  of  regulations  to  the 
loading,  imloading,  and  storage  of 
hazardous  materials  incidental  to  their 
movement  in  commerce.  Clarifying  the 
applicability  of  the  regulations  will 
facilitate  compliance  with  them  and 
also  clarify  when  other  requirements  of 
Federal,  State,  local,  and  tribal 
governments  apply. 

Bureau  of  Transportation  Statistics 
(BTS) 

The  Biueau  of  Transportation 
Statistics  (BTS)  is  responsible  for 
collecting,  compiling,  analyzing,  and 
making  accessible  information  on  the 
Nation's  transportation  systems; 
identifying  needs  for  new  information 
and  analysis  and  implementing 
programs  to  meet  those  needs;  and 
enhancing  the  quality  and  effectiveness 
of  the  Department's  statistical  programs 
through  research,  the  development  of 
guidelines,  coordination  with  related 
information-gathering  activities 
conducted  by  other  Federal  agencies, 
and  the  promotion  of  improvements  in 
data  acquisition,  archiving, 
dissemination,  and  use. 

BTS's  Office  of  Airline  Information 
(OAI)  collects  airline  financial  and 
operating  statistical  data,  covering  both 
passenger  and  cargo  traffic.  This 
information  gives  the  Government 
consistent  and  comprehensive  economic 
and  market  data  on  individual  airline 
operations  and  is  used,  for  instance,  in 
supporting  policy  initiatives, 
negotiating  international  bilateral 
aviation  agreements,  awarding 
international  route  authorities,  and 
meeting  international  treaty  obligations. 
The  aviation,  travel,  and  tourism 
commimities  value  this  information  for 
a  variety  of  purposes,  such  as 
conducting  analyses  of  on-time 
performance,  denied  boardings,  market 
trends,  and  economic  analyses. 


During  FY  2003,  BTS  will  continue  its 
efforts  to  develop  a  reporting  system 
that  would  allow  relevant  causal 
information  to  be  disseminated  to  the 
traveling  public.  This  reporting  system 
would  enable  the  Department  to  better 
identify  the  causes  of  delays  and 
evaluate  its  efforts  to  mitigate  such 
causes.  BTS'  goal  is  to  publish  a  final 
rule  concerning  airline  delays  and 
cancellations  during  FY  2003. 

BTS'  long-range  regulatory  priority  in 
the  aviation  area  is  to  conduct  a 
complete  review  and  modernization  of 
the  Passenger  Origin  and  Destination 
Survey.  BTS  can  make  significant 
improvements  by  providing  data  to  meet 
the  needs  of  DOT  and  other  users  in  a 
way  that  takes  advantage  of  the 
information  revolution  and  matches  the 
dramatically  changing  airline  industry. 

BTS.  in  conjunction  with  the  Office  of 
the  Secretary,  is  in  the  process  of 
performing  a  zero-base  review  of  the 
financial  and  traffic  data  to  determine 
what,  if  any,  revisions  can  be  made  to 
the  current  data  collections  to  ensure 
that  these  collections  fully  support  the 
Department's  mandated  aviation 
responsibilities.  Moreover,  the  review 
will  seek  to  identify  potential  savings  to 
the  affected  air  carriers  and  the 
Government  that  can  be  accomplished 
through  the  application  of  advanced 
information  technologies  to  the 
collection,  processing,  validation,  and 
dissemination  of  aviation  data.  BTS's 
review  and  modernization  of  the 
Passenger  Origin  and  Destination 
Survey  will  be  incorporated  as  part  of 
this  zero-base  review. 

Saint  Lawrence  Seaway  Development 
Corporation  (SLSDC) 

The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  is  a 
wholly  owned  Goverrunent  corporation 
created  by  Congress  in  1954.  The 
primary  operating  service  of  the  SLSDC 
is  to  ensure  the  safe  transit  of 
commercial  and  noncommercial  vessels 
through  the  two  U.S.  locks  and 
navigation  channels  of  the  Saint 
Lawrence  Seaway  System.  The  SLSDC 
works  jointly  with  its  Canadian 
coimterpart  to  operate  and  maintain  this 
deep  draft  waterway  between  the  Great 
Lakes  and  the  Atlantic  Ocean.  The 
SLSDC  also  works  jointly  with  its 
Canadian  counterpart  on  all  matters 
related  to  rules  and  regulations,  overall 
operations,  vessel  inspection,  traffic 
control,  navigation  aids,  safety, 
operating  dates,  and  trade  development 
programs. 

The  regulatory  priority  of  the  SLSDC 
ia  to  provide  its  customers  with  the 
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safest,  most  reliable,  and  most  efficient 
Seaway  System  possible. 

DOT— Office  of  the  Secretary  (OST) 


PfK>POSED  RULE  STAGE 


102.  -K^OMPUTER  RESERVATIONS 
SYSTEM  REGULATIONS 
COMPREHENSIVE  REVIEW 

Priority: 

Other  Significant 

Legal  Autttority: 

49  use  41712:  49  USC  40101(a);  49 
use  40113(a):  49  USC  40105 

CFR  Citation: 

14  CFR  255:  14  CFR  399 

Legal  Deadline: 

Final,  Statutory,  December  31,  1997. 

Abstract: 

The  Department  regulates  computer 
reservations  systems  owned  by  airlines 
or  airline  affiliates  that  are  used  by 
travel  agencies.  The  current  rules  are 
designed  to  prevent  the  systems  from 
unreasonably  prejudicing  the 
competitive  position  of  other  airlines 
and  to  ensure  that  travel  agencies  can 
provide  accurate  and  unbiased 
information  to  the  public.  The 
Department  is  reexamining  its  rules  to 
see  whether  they  should  be  readopted 
and,  if  so.  whether  they  should  be 
changed  in  response  to  greater  use  of 
the  Internet  in  airline  reservations  and 
ticketing  and  changes  in  the  industry. 
The  Department  is  also  reviewing  its 
policies  on  the  requirements  for 
advertising  fares  by  airline  travel 
agencies  that  charge  fees  for  brokering 
airline  tickets.  As  part  of  this  action, 
we  will  be  looking  at  ways  to  lessen 
impacts  on  small  entities. 

Statement  of  NMd: 

The  Department's  existing  rules  require 
the  Department  to  reexamine  whether 
the  rules  are  necessary  and  effective. 
In  addition,  two  developments  since 
the  Department's  last  review  of  rules 
necessitate  a  reexamination.  Those 
developments  are  the  growing  role  of 
the  Internet  in  airline  distribution  and 
the  decline  in  airline  control  of  the 
systems.  A  nimiber  of  airlines  obtain 
a  large  share  of  their  bookings  from 
their  own  Web  sites,  online  travel 
agencies  account  for  a  significant  share 
of  all  airline  bookings,  and  the  two 
largest  systems  operating  in  the  United 
States  are  not  owned  by  any  airline. 


Summary  of  Legal  Basis: 

The  Department  has  the  authority 
under  49  U.S.C.  41712  to  prohibit 
unfair  and  deceptive  practices  and 
unfair  methods  of  competition  in  the 
sale  of  air  transportation  by  airlines  and 
ticket  agents.  The  Department 
accordingly  may  prohibit  conduct  by 
airlines  and  ticket  agents  that  is  likely 
to  cause  deception  or  violate  the 
antitrust  laws  or  antitrust  principles. 
The  original  CRS  rules  were  affirmed 
in  United  Air  Lines  v.  CAB,  766  F.2d 
1107  (7th  Cir.  1985). 

Alternatives: 

The  Department  will  consider 
alternatives  ranging  from  allowing  some 
or  all  of  the  rules  to  expire  at  their 
sunset  date  to  readopting  the  rules  with 
some  additional  provisions.  The 
Department  has  issued  two  advance 
notices  of  proposed  rulemaking  asking 
for  comment  on  whether  the  rules 
remain  necessary  in  light  of  the 
developments  in  airline  distribution 
and  the  systems'  declining  airline 
control  and  on  whether  rules  are 
necessary  for  governing  the  sale  of 
airline  services  through  the  Internet. 
The  rules  can  be  phased  out  or 
eliminated,  along  with  comment  on 
whether  the  rules  should  be 
strengthened  in  several  respects  raised 
by  the  comments  on  the  advance 
notices  of  proposed  rulemaking. 

Anticipated  Cost  and  Benefits: 

The  Department  will  include  a 
preliminary  regulatory  evaluation  in  its 
notice  of  proposed  rulemaking. 

Risks: 

The  Department  found  in  its  last 
overall  review  of  the  rules  that  the 
systems  had  the  ability  and  potential 
incentives  to  engage  in  conduct  that 
could  prejudice  airline  competition  and 
cause  consumers  and  their  travel  agents 
to  receive  misleading  and  inaccurate 
information  on  airline  services.  Systems 
could  also  engage  in  practices  that 
would  deny  airlines  and  travel  agencies 
a  reasonable  opportunity  to  use 
alternative  electronic  services  that 
would  provide  information  and  booking 
capabilities.  The  rules  may  also  impose 
costs  on  the  systems  and  airlines.  The 
Department  will  ask  for  comment  on 
whether  the  risks  still  exist  and,  if  so, 
whether  the  costs  imposed  by  the  niles 
outweigh  the  benefits  provided  by  the 
rules. 

Timetable: 


Action 


Dale  FR  On* 


Action 


Dale 


FR  CMa 


ANPRM 


09/10/97    62  FR  47606 


Notice  Extending 

Comment  Period 
Request  for 

Comments 
ANPRM  Comment 

Period  End 
Extended  Comment 

Period  End 
Notice  Extending 

Reply  Comment 

Period 
Extended  Comment 

Period  End 
SANPRM 
SANPRM  Comment 

Period  End 
SANPRM  Repty 

Comment  Period 

End 
NPRM 


10/30/97    62  FR  58700 

11/07/97    62  FR  60195 

11/10/97 

12A)9/97 

01/23/98   63  FR  3491 

02J03J9S 

07/24/00    65  FR  45551 
09/22/00 

10/23/00 
01/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Additional  Information: 

The  extensions  for  the  existing  rule  are 
under  RINs  2105-AC75  and  2105-ADOO 
and  AD09. 

Ageftcy  Contact: 

Thomas  Ray 

Office  of  General  Counsel 
Department  of  Transportation 
Office  of  the  Secretary 
400  Seventh  Street  SW. 
Washington.  DC  20590 
Phone:  202  366-4731 

RIN:  2105-AC65 

DOT— U.S.  Coast  Guard  (USCG) 


RNAL  RULE  STAGE 


103.  -i-SALVAGE  AND  MARINE 
HRERGHTING  REQUIREMENTS; 
VESSEL  RESPONSE  PLANS  FOR  OIL 
(USCG-1998-3417) 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates: 

This  action  may  afiiect  the  private 
sector  under  PL  104-4. 

Legal  Autttority: 

33  USC  1321 


CFR  Citation: 

33  CFR  155 

Legal  Deadline: 

None 

Abstract: 

Current  vessel  response  plan 
regulations  require  that  the  owners  or 
operators  of  vessels  carrying  groups  I 
through  V  petroleum  oil  as  a  primary 
cargo  identify  in  their  response  plans 
a  salvage  company  with  expertise  and 
equipment,  and  a  company  with 
firefighting  capability  that  can  be 
deployed  to  a  port  nearest  to  the 
vessel's  operating  area  within  24  hours 
of  notification  (groups  I-IV)  or  a 
discovery  of  a  discharge  (group  V). 
Numerous  requests  for  clarification 
revealed  widespread  misimderstanding 
and  confusion  regarding  the  regulatory 
language,  which  will  make  the 
implementation  of  this  requirement 
difficult.  Based  on  conmients  received 
after  the  Vessel  Response  Plan  final 
rule  publication  (61  FR  1052;  January 
12,  1996)  and  during  a  Coast  Guard 
hosted  workshop,  the  Coast  Guard 
intends  to  better  define  the  terms 
"salvage  expertise  and  equipment"  and 
"vessel  firefighting  capability" 
requirements  and  will  reconsider  the 
24-hour  deployment  requirement  which 
was  scheduled  to  go  into  effect  on 
February  18,  1998.  Therefore,  the  Coast 
Guard  suspended  the  effective  dates  of 
the  24-hour  deployment  requirements 
as  published  in  the  final  rule.  The 
Coast  Guard  will  continue  with  this 
project  to  better  define  the 
requirements.  This  rulemaking  supports 
the  Coast  Guard's  strategic  goals  of 
maritime  safety  and  protection  of  the 
natural  resources.  This  rulemaking  is 
also  significant  because  it  concerns  a 
matter  of  substantial  public  interest  or 
controversy. 

Statement  of  Need: 

This  rulemaking  is  intended  to  reduce 
the  impact  of  oil  spills  bom  vessels. 

Summary  of  Legal  Basis: 

The  statutory  authority  for  this 
rulemaking  is  33  U.S.C.  1321. 

Alternatives: 

The  Coast  Guard  hosted  a  workshop  to 
solicit  comments  from  the  pubUc  on 
potential  alternatives  to  the  salvage  and 
marine  firefighting  requirements 
contained  in  the  vessel  response  plan 
rule.  • 

Anticipated  Cost  and  Benefits: 

Undetermined 


Risks: 

Response  plans  are  required  by  statute. 
A  response  plan  will  not  prevent  a 
disqharge  of  oil,  but  it  may  help 
minimize  the  discharge  and  resulting 
damage  to  the  environment.  We 
estimate  the  provisions  included  in  the 
salvage  and  firefighting  requirements 
will  prevent  approximately  85,000 
barrels  of  oil  from  entering  the  water 
during  the  next  25  years.  As  a  point 
of  reference,  we  further  estimate  the 
eleven  major  Oil  Pollution  Act  of  1990 
rulemakings  will  prevent  approximately 
1.2  million  barrels  of  oil  from  entering 
the  water  over  that  same  period. 
Consequently,  the  salvage  and 
firefighting  rulemaking  represents  a 
significant  portion  of  the  benefits  to 
sociey  of  OPA  90. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Rule  -  Partial 

Suspension 
Final  Rule  -  Partial 

Suspension 
NPRM 
Put>lic  Meeting  7/9/02, 

7/17/02,  7/25/02 
Put)iic  Meeting 

9/26/02 
NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  ErKl 
Final  Rule 


02/12/98    63  FR  7069 

01/17/01    66  FR  3876 

05/10/02    67  FR  31868 
06/12/02    67  FR  40254 

08/07/02    67  FR  51159 

08/07/02 

10/18/02 

12/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Additional  Information: 

Partial  suspension  of  regulations 
created  through  the  Vessel  Response 
Plan  final  rule,  docket  no.  91-034,  RIN 
2115-AD81.  The  project  was  originally 
titled  "Salvage  and  Firefighting 
Equipment;  Vessel  Response  Plans." 
The  change  was  made  in  order  to 
distinguish  this  project  from  other 
similarly  titled  projects  within  the 
Coast  Guard. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 


Agency  Contact: 

LT  Reed  Kohberger 
Project  Manager,  G-MOR-3 
Department  of  Transportation 
U.S.  Coast  Guard 
2100  Second  Street  SW. 
Washington,  DC  20593-0001 
Phone:  202  267-0448 

Related  RIN:  Related  To  2115-AD81 

RIN:  2115-AF60 


DOT— 
(FAA) 


federal  Aviation  Administration 


PROPOSED  RULE  STAGE 


104.  -t-FUGHT  CREWMEMBER  DUTY 
PERIOD  UMITATIONS,  FUGHT  TIME 
UMITATIONS,  AND  REST 
REQUIREMENTS 

Priority: 

Other  Significant 
Legal  AuttMrity: 

49  USC  106(g);  49  USC  40113;  49  USC 
40119;  49  USC  44101;  49  USC  44701 
to  44701;  49  USC  44705;  49  USC  44709 
to  44711;  49  USC  44712;  49  USC 
44713;  49  USC  44715;  49  USC  44716 
to  44717;  49  USC  44722;  49  USC 
44901;  49  USC  44903  to  44904;  49  USC 
44912 

CFR  Citation: 

14  CFR  121;  14  CFR  135 

Legal  Deadlirte: 

None 

Abstract: 

This  rulemaking  would  amend  the 
regulations  on  duty  period  limitations, 
flight  time  limitations,  and  rest 
requirements  for  flight  crewmembers 
engaged  in  air  transportation.  The  FAA 
proposes  additional  changes  in 
response  to  comments  received  on  the 
NPRM.  The  changes  are  necessary  to 
ensure  that  the  rules  will  continue  to 
provide  the  minimum  level  of  safety. 
This  rulemaking  responds  to  public  and 
congressional  interest  in  regulating 
flight  crewmember  rest  requirements, 
NTSB  Safety  Recommendations, 
petitions  for  rulemaking,  and  scientific 
data.  This  action  is  considered 
significant  because  of  substantial  public 
interest. 

Statement  Of  Need: 

The  aviation  community  requires  24- 
hour  activities  to  meet  operational 
demands.  Growth  in  long-haul. 
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regional,  overnight  cargo,  and  short- 
haul  domestic  operations  is  increasing. 
Therefore,  shift  work,  night  work, 
irregular  work  schedules,  and  time- 
zone  changes  will  continue  to  be 
commonplace. 

With  this  growth,  the  scientific 
knowledge  about  sleep,  sleep  disorders, 
circadian  physiology,  fatigue,  and 
performance  decrements  has  also 
grown.  Some  of  the  scientific 
knowledge  has  indicated  that  aviators 
experience  performance-impairing 
fatigue  from  sleep  loss  resulting  from 
current  flight  and  duty  practices. 

hi  addition,  industry  and  individuals 
have  told  the  FAA  that  the  current 
regulations  are  confusing  and  difficult 
to  enforce.  Therefore,  a  second  purpose 
of  the  rulemaking  is  to  establish 
consistent  and  clear  duty-period 
limitations  and  rest  requirements  for  all 
types  of  operations. 

Summary  of  Legal  Basis: 

Section  44701,  title  49  of  the  United 
States  Code  states  that  the 
Administrator  shall  promote  safety  of 
flight  of  civil  aircraft  in  air  commerce 
by  prescribing  minimum  standards 
required  in  the  interest  of  safety. 

AKemathres: 

One  obvious  alternative  would  be  to 
continue  with  the  current  rules; 
however,  these  regulations  are  rapidly 
becoming  obsolete.  As  a  second 
alternative,  one  commenter  asked  that 
the  FAA  develop  a  standard  and  then 
allow  each  carrier  to  design  a  rest/duty 
program  that  would  meet  that  standard 
while  accommodating  differences  iii 
operations.  While  this  works  for  certain 
rules,  such  as  training  regulations 
where  the  standard  is  training  to 
proficiency,  there  is  no  way  to  apply 
this  application  to  individual  pilots  on 
a  daily  basis. 

AcYtlcipated  Cost  and  Bansfits: 

Undetermined. 

Risks: 

Although  there  has  been  only  one 
identifiable  accident  due  to  pilot 
fatigue,  fatigue  is  increasingly  becoming 
the  focus  of  possible  causes  following 
all  accidents.  Pilot  reports  of  being 
fatigued  to  the  point  of  incapacity  are 
not  uncommon,  and  intuitively,  it  is 
reasonable,  given  the  sheer  volume  of 
air  traffic,  to  expect  fotigue  to  be  a 
factor  in  future  accidents  if  the 
regulations  are  not  corrected. 

Timetable: 


Action 


FR  en* 


03/19/96 

03/20/96    61  FR  11492 


NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Extended  to 

6/19/96 
SNPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Enlltias  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Additional  Infonnation: 

Project  Number:  AFS-94-443R 
ANALYSIS:  Regulatory  Evaluation, 
12/20/95,  60  FR  65951 

Agency  Contact: 

Alberta  Brown 
Air  Transportation  Division 
Department  of  Transportation 
Federal  AviaticJn  Administration 
800  Independence  Avenue  SW 
Washington,  DC  20591 
Phone:  202  267-8321 

Quentin  Smith 
Department  of  Transportation 
Federal  Aviation  Administration 
800  Independence  Avenue  SW. 
Washington,  DC  20591 
Phone:  202  267-8166 

RIN:  2120-AF63 
DOT— FAA 


RNAL  RULE  STAGE 


Action 


FR  Cite 


NPRM 


12/20/95    60  FR  65951 


105.  -i-IMPROVED  FLAMMABIUTY 
STANDARDS  FOR 
THERMAUACOUSTIC  INSULATION 
MATERIALS  USED  IN  TRANSPORT 
CATEGORY  AIRPLANES 

Priortty: 

Other  Significant 

Legal  Auttiorlty: 

49  use  106(g):  49  USC  44701;  49  USC 
44702;  49  USC  44704 

CFR  Citation: 

14  CFR  25 
Legal  Deadline: 

None 

Abstract: 

This  document  proposes  upgraded 
flammability  standards  that  specifically 


address  flame  propagation  and  entry  of 
an  external  fire  into  the  airplane 
(bumthrough)  under  realistic  fire 
scenarios.  The  proposed  standards  are 
intended  to  reduce  the  incidence  and 
severity  of  cabin  fires,  particularly 
those  ignited  in  inaccessible  areas 
where  thermal/acoustic  insulation 
materials  are  typically  installed.  Also 
the  proposed  standards  would  provide 
an  increased  level  of  safety  with  respect 
to  post-crash  fires  by  delaying  the  entry 
of  such  a  fire  into  the  cabin,  thereby 
providing  additional  time  for 
evacuation  and  enhancing  survivability. 
The  new  standards  would  apply  to  new 
type  designs,  and  newly  manufactured 
airplanes  entering  parts  91,  121,  125, 
and  135  service.  This  action  is 
significant  because  of  substantial  public . 
interest. 

Statement  of  Need: 

Service  history  and  laboratory  testing 
demonstrate  that  the  current 
flammability  requirements  applicable  to 
thermal/acoustic  insulation  materials 
may  not  be  providing  the  intended 
protection  against  the  spread  of  fires. 
Additionally,  the  FAA  considers  that 
increased  protection  against  external 
fire  penetrating  the  fuselage  can  be 
provided  by  proper  selection  of  the 
same  materisd.  These  new  test  methods 
would  not  only  provide  for  increased 
in-flight  fire  safety,  by  reducing  the 
flanmiability  of  thermal/acoustic 
insulation  blankets,  but  would  provide 
increased  time  for  evacuation  during 
externally  fed,  post-crash  fires  by 
increasing  fuselage  bumthrough 
resistance. 

Summary  of  Legal  Basis: 

49  USC  4401  empowers  the 
Administrator  to  prescribe  regulations 
and  minimum  standards  in  the  interest 
of  safety  for  aircraft  and  equipment. 

Alternatives: 

The  FAA  considered  several  options  to 
identify  the  least  intrusive  and  most 
cost-effective  alternative  to  increase  the 
level  of  safety  for  insulation  materials. 
The  alternatives  considered  were  as 
follows:  (1)  Utilize  the  industry  test 
instead  of  the  requirements  proposed; 
this  would  not  screen  out  certain  types 
of  materials  shown  to  propagate  a  fire 
imder  more  realistic  conditions,  but 
would  screen  out  the  worst  performers. 
(2)  Limit  replacement  of  insulation 
materials  to  only  certain  parts  of  the 
airplane;  it  is  not  feasible  to  specify 
areas  of  the  airplane  that  are  more 
crucial  than  others.  This  would  be  an 
economic  consideration  that  would  not 
address  safety  issues.  (3)  Change  the 
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effectivity  or  compliance  times  to 
reduce  the  number  of  airplanes 
affected;  the  proposal  will  be  designed 
to  optimize  costs  versus  benefits  in  this 
regard.  Changes  to  either  would  be  less 
than  optimal.  (4)  Propose  some 
combination  of  the  above.  Other 
combinations  would  either  reduce  the 
level  of  safety  or  be  less  cost  effective. 

AnticifMrtad  Cost  and  Baneftts: 

The  total  cost  of  this  rule  is  $68.0 
million,  or  $36.5  million  discounted  to 
present  value  if  only  blanket  material 
changes  are  made  to  the  aircraft.  If 
manufacturers  need  to  make 
configuration  changes  to  the  aircraft  as 
well  as  material  changes  to  their 
drawings,  the  FAA  estimates  that  total 
costs  would  be  $103.1  million  or  $68.2 
million  discounted  to  present  value. 
The  FAA  is  unable  to  quantify  the 
benefits  for  this  rule.  However, 
preventing  the  loss  of  one  airplane  and 
its  passengers  over  the  20-year  period 
is  not  likely.  Assuming  such  a  loss 
would  occur  at  the  midpoint  of  the 
analysis,  or  in  2009,  with  169 
passengers,  the  nondiscounted  loss 
would  be  $455.5  million,  or  $231.5 
million  discounted  to  present  value  - 
(again,  assuming  society's  willingness 
to  pay  $2.7  million  to  avoid  a  fatality). 
This  loss  does  not  include  the  value 
of  the  airplane.  Even  without  loss  of 
life,  as  several  of  the  incidents  show, 
a  hull  loss  could  exceed  tens  of 
millions  of  dollars.  The  FAA  therefore 
has  determined  that  this  proposed  rule 
would  be  cost  beneficial. 

Risks: 

The  FAA  is  aware  of  several  events  in 
which  the  flammability  characteristics 
of  thermal/acoustic  insulation  material 
may  have  been  a  contributing  factor  of 
airplane  fires.  The  FAA  initiated 
investigations  and  research  to 
determine  the  appropriateness  of 
applying  existing  Bunsen  burner 
flanmiability  criteria  to 
thermal/acoustic  insulation,  as  typically 
installed  in  concealed  and  inaccessible 
areas.  This  rule  is  necessary  to  decrease 
the  risk  of  fires  on  airplanes  and  to 
improve  airplane  ^re  safety. 

Timetable: 


Action 


FR  Git* 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


09/20/00   65  FR  56992 
01/18/01 

12AXV02 


Regulatory  Flaxibiltty  Analysis 
Required: 

No 


SmaU  Entitias  Affscted: 

No 

Govammant  l.evals  Affected: 

None 

Additional  Infonnation: 

Project  Number:  ANM-99-086R. 

Analysis:  Regulatory  Evaluation 
12/00/2002. 

Agency  Contact: 

Jeff  Gardlin 

Aircraft  Certification  Service 
Department  of  Transportation 
Federal  Aviation  Administration 
1601  Lind  Avenue  SW 
Renton,  WA  98055-4056 
Phone:  425  227-2136 

RIN:  2120-AG91 

DOT— FAA 

106.  -K^ERTIHCATION  OF  AIRPORTS 

Priority: 

Other  Significant 

Legal  Authority: 

49  USCl06(g);  49  USC  40113;  49  USC 
40119;  49  USC  44101;  49  USC  44701 
to  44706;  49  USC  44709  to  40711;  49 
USC  44713;  49  USC  44716  to  44717; 
49  USC  44719;  49  USC  44722;  49  USC 
44901;  49  USC  44903  to  44904;  49  USC 
44912:  49  46105 

CFR  Citation: 

14  CFR  121;  14  CFR  139 

Legal  Deadline: 

None 

Abstract: 

This  action  proposes  to  revise  the 
current  airport  certification  regulation 
and  to  establish  certification 
requirements  for  airports  serving 
scheduled  air  carrier  operations  in 
aircraft  with  10  to  30  seats.  In  addition, 
changes  are  proposed  to  address 
National  Transportation  Safety  Board 
recommendations  and  petitions  for 
exemptions  and  rulemaking.  A  section 
of  an  air  carrier  operation  regulation 
also  would  be  amended  to  conform 
with  proposed  changes  to  airport 
certification  requirements.  The  FAA 
believes  that  these  proposed  revisions 
are  necessary  to  ensure  safety  in  air 
transportation  and  to  provide  a 
comparable  level  of  safety  at  all 
certificated  airports.  This  action  is 
significant  because  of  substantial  public 
interest. 


Statement  Of  Need: 

The  last  major  revision  to  the  airport 
certification  regulation  occurred  in 
1987,  and  since  then,  industry  practices 
and  technology  have  changed.  To 
respond  to  such  changes,  the  FAA  is 
proposing  to  revise  the  regulation  to 
clarify  and  update  several 
requirements.  Additionally,  with  the 
passage  of  the  1996  FAA 
Reauthorization  Act,  Congress  provided 
the  FAA  the  necessary  authority  to 
certificate  airports  serving  scheduled 
air  carrier  operations  with  10-  to  30- 
seat  aircraft,  except  in  the  State  of 
Alaska  (in  addition  to  existing  authority 
to  regulate  airports  serving  air  carrier 
operations  using  aircraft  with  more 
than  30  seats).  To  achieve  a  comparable 
level  of  safety  at  all  covered  airports. 
FAA  now  proposes  to  exercise  this 
authority  and  amend  the  regulation  to 
incorporate  airports  serving  smaller  air 
carrier  aircraft  into  the  FAA's  airport 
certification  program.  Also,  the  2000 
FAA  Reauthorization  Act  (P.L.  106-181) 
mandates  publication  of  the  NPRM 
within  60  days  of  the  Act's  enactment; 
and  publication  of  the  final  rule  within 
one  year  of  the  close  of  comment 
period  for  airports  serving  smaller  air 
carrier  aircraft.  ' 

Summary  of  Legal  Basis: 

FAA  has  general  and  specific  authority 
to  regulate  airports  as  set  out  in  49  USC 
106(g)  and  44701. 

Altamativas: 

The  FAA  has  considered  several 
alternative  approaches  to  this  proposed 
rulemaking  and  has  attempted  to 
minimize  the  potential  economic 
impact  of  the  proposal,  especially  the 
impact  on  small  entities.  In  addition, 
this  action  fulfills  the  FAA's 
responsibility  to  meet  deadlines 
established  by  Congress  to  certificate 
airports  serving  scheduled  air  carrier 
operations  with  10-  to  30-seat  aircraft, 
except  for  the  State  of  Alaska.  The  FAA 
considered  alternatives  based  on  two 
issues.  Issue  1  was  the  revision  of  14 
CFR  139,  and  Issue  2  was  the 
certification  of  airports  serving 
scheduled  operations  of  small  air 
carrier  aircraft  with  10  to  30  passenger 
seats.  The  FAA  determined  that  it  was 
necessary  to  revise  14  CFR  139  and  that 
the  revised  part  139  should  include  the 
certification  of  airports  serving 
scheduled  air  carrier  operations  with 
10-  to  30-passenger  seat  aircraft. 

Anticipated  Cost  and  Benefits: 

Most  of  the  costs  of  this  proposed  rule 
are  associated  with  the  proposed 
improvements  to  safety  and  operational 
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requirements.  Most  of  these  costs  result 
from  the  expansion  of  ARFF  services. 
The  present  value  of  the  total  cost  of 
the  rule  over  a  10-year  period  is 
approximately  $46  million,  which 
includes  training,  additional  emergency 
response  protection,  wildlife 
management,  and  an  updated  airport 
certification  manual  that  better  reflects 
current  best  practices.  With  the 
tremendous  cost  of  aviation  accidents, 
the  proposed  rule  provides  the 
potential  for  enhanced  safety  for  a 
reasonable  cost.  The  expected  benefit 
of  this  proposed  rule  is  an  enhanced 
level  of  safety  resulting  in  reduced 
fatalities,  injuries,  and  property  damage 
at  airports  with  scheduled  air  carrier 
operations,  particularly  operations  in 
aircraft  configured  with  10  to  30 
passenger  seats.  The  cost  of  a  single 
accident  of  a  30-seat  scheduled 
passenger  aircraft  is  greater  than  the 
total  cost  of  the  proposal.  Other 
benefits  of  this  proposal  include 
provisions  for  snow  and  ice  control, 
wildlife  management,  and  training. 

Risks: 

The  purpose  of  this  rulemaking  is  to 
expand  and  enhance  the  safety  benefits 
of  the  current  regulation  by  providing, 
to  the  extent  possible,  a  comparable 
level  of  safety  at  all  airports  used  by 
air  carriers. 

Timetable: 


Agency  Contact: 

Linda  Bruce 

Office  of  Civil  Aviation  Security 

Department  of  Transportation 

Federal  Aviation  Administration  ' 

800  Independence  Avenue  SW 

Washington,  DC  20591 

Phone:  202  267-8553 

RIN:  2120-AG96 


Action 


FR  Cit* 


NPRM 

Correction 
NPRM  Comrrwnt 

Period  ExtetKled 
NPRM  Comment 

Penod  End 
NPRM  Comment 

Period  End 
Final  Action 


06/21/00  65  FR  38636 
08/21/00  65  FR  50669 
08/22/00    65  FR  50945 


09/19/00 


11/03/00 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Additional  Information: 

Project  Number:  AAS-97-072R. 

ANALYSIS:  Regulatory  Evaluation, 
06/21/00 


DOT— Federal  Motor  Carrier  Safety 
Administration  (FMCSA) 


HNAL  RULE  STAGE 


107.  +HOURS  OF  SERVICE  OF 
DRIVERS;  DRIVER  REST  AND  SLEEP 
FOR  SAFE  OPERATIONS 
(RULEMAKING  RESULTING  FROM  A 
SECTION  610  REVIE¥0 

PrkKHy: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Auttiority: 

49  use  31136;  49  USC  31502;  PL  74- 
255;  PL  84-939;  PL  98-554;  PL  103-311; 
PL  104-59;  PL  104-88;  PL  106-159 

CFR  Citation: 

49CFR  1.73;49CFR395 

Legal  Deadline: 

Final,  Statutory,  November  5,  1999,  PL 
104-88,  sec  408(b). 

Alistract: 

This  action  would  reyise  the 
regulations  for  commercial  motor 
vehicle  driver  rest  requirements  and 
duty-period  limitations  for  safe 
highway  transportation.  A  broad 
rulemaking  was  required  by  the  ICC 
Termination  Act  of  1995  (ICCTA),  Pub. 
L.  104-88.  There  is  substantial  public 
and  congressional  interest  in  the 
regulation  of  medium-  and  heavy-duty 
truck  and  bus  drivers'  sleep,  off;duty, 
and  working  periods  of  time.  This 
action  is  one  of  the  23  "high  priority" 
rule  reform  nominations  in  the  2001 
cost  benefit  report. 

Statement  of  Need: 

Growth  in  long-haul,  regional, 
overnight,  local,  for-hire  and  private 
carriage  operations  has  kept  pace  with 
the  growth  of  the  U.S.  economy.  The 
scientific  knowledge  about  sleep,  sleep 
disorders,  circadian  physiology,  fatigue. 


and  performance  decrements  has  also 
grown.  The  agency  intends  to 
incorporate  as  much  of  the  scientific 
knowledge  as  possible  into  the 
regulations. 

Summary  of  Legal  Basis: 

Section  408  of  the  ICC  Termination  Act 
of  1995  (Pub.  L.  104-88,  December  29, 
1995)  requires  the  Federal  Highway 
Administration  (functions  transferred  to 
the  Federal  Motor  Carrier  Safety 
Administration  under  Pub.  L.  106-159) 
to  issue  a  final  rule  dealing  with  a 
variety  of  fatigue-related  issues 
pertaining  to  commercial  motor  vehicle 
safety  (including  8  hours  of  continuous 
sleep  after  10  hours  of  driving,  loading 
and  unloading  operations,  automated 
and  tamper-proof  recording  devices, 
rest  and  recovery  cycles,  fatigue  and 
stress  in  longer  combination  vehicles, 
fitness  for  duty,  and  other  appropriate 
regulatory  and  enforcement 
countermeasures  for  reducing  fatigue- 
related  incidents  and  increasing  driver 
alertness). 

The  FY  2001  Department  of 
Transportation  Appropriations  Act, 
Pub.  L.  106-346,  included  language 
prohibiting  the  Department  from 
adopting  a  final  rule  before  October  1. 
2001. 

Alternatives: 

FMCSA  received  more  than  53.000 
comments  on  the  NPRM.  The  agency 
is  committed  to  fully  exploring  all 
issues  and  concerns  of  stakeholders; 
eight  public  hearings  were  held  in  May, 
June  and  July  2000;  and  three 
additional  roundtables  were  held  in 
September  and  October  2000.  The 
roundtables  drew  broad  public 
participation  and  elicited  in-depth 
discussion  and  exchange  of  supporting 
data  on  critical  issues,  including  issues 
surrounding  the  economic  analyses  and 
assumptions  used  by  the  agency.  This 
will  help  FMCSA  identify  any 
necessary  changes  to  the  proposal  that 
would  address  stakeholders'  divergent 
concerns  and  support  the  development 
of  a  successful  rule. 

Anticipated  Cost  and  Benefits: 

FMCSA  has  placed  a  Preliminary 
Regulatory  Evaluation  of  the  NPRM  in 
the  docket. 

Rislcs: 

Driver  reports  of  being  fatigued  to  the 
point  of  incapacity  are  not  uncommon, 
and  it  is  reasonable  to  expect  fatigue 
to  be  a  factor  in  future  crashes  if  the 
regulations  are  not  corrected.  FMCSA 
has  established  a  goal  to  reduce  by  50 
percent  over  ten  years  the  number  of 
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fatalities  from  crashes  involving  any 
commercial  motor  vehicle. 


Action 


Dale         FR  ON* 


ANPRM 

Notice  of  Meeting 

ANPRM  Comment 

Period  End 
NPRM 

f^ice  of  Hearing 
Notice  of  Hearing 
Notice  of  Change  In 

Hearing  Structure 
NPRM;  Correction 
Notice  of  Hearing 
Comment  Period 

ExierKJed 
Comment  Period 

Exterxled; 

Roundtable 

Meetings 
NPRM  Comment 

Period  End 
Final  Action 


11/05/96  61  FR  57251 

02/11/97  62  FR  6161 
03/31/97 

05/02/00  65  FR  25540 

05/05/00  65  FR  26166 

05/22/00  65  FR  32070 

05/26/00  65  FR  34132 

05/31/00  65  FR  34904 

06/12/00  65  FR  36809 

06/19/00  65  FR  37956 

08/15/00  65  FR  49780 


12/15/00 
03/00/03 


Regulatory  FlexMllty  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

State,  Local,  Federal 
Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Agency  Contact: 

David  R.  Miller 

Regulatory  Development  Division 

Department  of  Transportation 

Federal  Motor  Carrier  Safety 

Administration 

MC-PRR 

Office  of  Policy  Plans  and  Regulation 

400  Seventh  Street.  SW. 

Washington.  DC  20590 

Phone:  202  366-5011 

RIN:  2126-AA23 

DOT— FMCSA 

108.  HJMITATIONS  ON  ISSUANCE  OF 
COMMERCIAL  DRIVER'S  UCENSE 
WITH  HAZARDOUS  MATERIALS 
ENDORSEMENT 

Priority: 

Other  Significant 

Legal  Auttrarity: 

49  USC  5103a;  PL  107-56,  sec  1012 

CFR  Citation: 

49  CFR  383 


Legal  Deadline: 

None 

Abstract: 

This  rule  would  amend  the  Federal 
Motor  Carrier  Safety  Regulations  to 
prohibit  States  from  issiung,  renewing, 
transferring,  or  upgrading  a  commercial 
driver's  license  to  transport  hazardous 
materials  unless  and  irntil  the  U.S. 
Department  of  Justice  first  conducts  a 
background  records  check  of  the 
applicant  and  the  U.S.  Department  of 
Transportation  determines  that  the 
applicant  does  not  pose  a  security  risk 
which  would  warrant  denial  of  the 
hazardous  materials  endorsement.  This 
interim  final  action  is  required  by 
section  1012  of  the  USA  PATRIOT  Act 
of  2001.  This  action  is  considered 
significant  because  of  significant  public 
interest  in  security  issues  since  the 
events  that  occurred  on  September  1 1 , 
2001. 

Statement  of  Need: 

National  secvuity  and  intelligence 
officials  continue  to  warn  that  future 
terrorist  attacks  against  civilian  targets 
are  possible.  One  potential  method 
could  include  obtaining  hazardous 
materials  for  malicious  purposes.  This 
action  responds  to  the  requirement  of 
section  1012  of  the  USA  PATRIOT  Act 
which  is  intended  to  make  obtaining 
a  hazardous  materials  endorsement 
difficult  for  those  intending  to  do  harm 
to  the  United  States. 

Summary  of  Legal  Barkis: 

In  response  to  the  events  of  September 
11,  2001,  Congress  passed  the  Uniting 
and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
of  2001  (USA  PATRIOT  Act)  (Pub.  L. 
107-56,  October  26,  2001,  115  Stat. 
272).  Section  1012  of  the  USA 
PATRIOT  Act  (115  Stat.  396)  amended 
the  Hazardous  Materials  Transportation 
Act  (49  U.S.C.  chapter  51)  by  adding 
new  section  5103a(a)(l),  Limitation  on 
issuance  of  hazmat  licenses.  Further, 
section  1012(b)  of  the  USA  PATRIOT 
Act  amended  the  fitness  and  testing 
standards  of  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  which 
created  the  Commercial  Driver's 
License  (CDL)  Program  (49  U.S.C. 
31305(a)(5)(C)). 

Altematlves: 

The  purpose  of  section  1012  of  the 
USA  PATRIOT  Act  is  to  obshnct 
potential  terrorists  from  gaining  access 
to  hazardous  materials.  If  other,  less 
costly  methods  were  available  to  attain 
the  same  end,  they  would  be  employed. 


However,  FMCSA  does  not  believe  any 
such  alternatives  exist. 

AnticipalMl  Cost  and  Benefits: 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of 
smiall  entities  because  the  impact  of  the 
rule  will  be  gradual.  Nonetheless,  a 
regulatory  analysis  was  prepared  and 
placed  in  the  docket. 

Risks: 

A  failure  to  require  background  records 
checks  of  hazardous  materials  drivers 
could  pose  a  national  security  risk. 

Timetable: 


Action 


FR  CMe 


Interim  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions 

Government  Levels  Affected: 

State 

Agency  Contact 

Valerie  Height 

Regulatory  Development  Division 

Department  of  Transportation 

Federal  Motor  Carrier  Safety 

Administration 

MC-PRR 

Office  of  Policy  Plans  and  Regulation 

400  Seventh  Street,  SW. 

Washington,  DC  20590 

Phone:  202  366-0901 

RIN:  2126-AA70 

DOT— ftotional  Highway  Traffic  Safety 
Administration  (NHTSA) 


PROPOSED  RULE  STAGE 


109.  +FR<JkrAL  OFFSET 
PROTECTION 

Priority: 

Other  Significant 

Legal  Autfwrlty: 

49  USC  322;  49  USC  30111;  49  USC 
30115;  49  USC  30117;  49  USC  30166 

CFR  Citation: 

49  CFR  571.208 

l.egal  Deadline: 

None 
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Abstract 

The  agency  is  considering  establishing 
a  Federal  motor  vehicle  safety  standard 
for  high-speed  firontal  offset  crash 
testing.  The  frontal  offset  test  is  a  crash 
test  for  automobiles  and  light  trucks  in 
which  the  subject  vehicles  are  run  into 
a  deformable  honeycomb  barrier.  The 
barrier  contacts  only  40  percent  of  the 
front  of  the  vehicle,  simulating  an  off- 
center  frontal  collision.  The  agency  is 
considering  adding  the  offset  test  to  the 
frontal  occupant  protection  standard  to 
measure  vehicle  structural  integrity  and 
reduce  the  number  and  severity  of 
lower-body  injuries. 

StatMiMfrt  of  Nead: 

While  the  Federal  motor  vehicle  safety 
standards  already  contain  a  frontal 
crash  test,  injuries  and  fatalities  still 
occiu'  in  various  types  of  frontal 
crashes.  The  European  Union 
determined  that  the  best  test  for  frontal 
occupant  protection  would  be  an  offset 
test  with  belted  test  dummies.  As  part 
of  the  House  of  Representatives 
Conference  Report  104-785,  to 
accompany  H.R.  3675,  the  National 
Highway  traffic  Safety  Administration 
was  directed  on  September  16,  1996, 
to  conduct  research  "...toward 
establishing  a  Federal  motor  vehicle 
safety  standard  for  frontal  offset  crash 
testing."  Such  a  standard  would  be 
largely  harmonized  with  the  European 
Union  frontal  crash  standard. 
Subsequent  research  results  with  the 
50th  percentile  male  and  the  5th 
percentile  female  Hybrid  III  dummies 
suggest  that  additional  safety  benefits 
would  be  provided  under  the  offset  test 
conditions. 

Summary  of  Legal  Basis: 

Section  30111.  title  49  of  the  United 
States  Code,  states  the  Secretary  shall 
prescribe  motor  vehicle  safety 
standards.  As  part  of  the  House  of 
Representatives  Conference  Report  104- 
785.  to  accompany  H.R.  3675.  the 
National  Highway  Traffic  Safety 
Administration  was  directed  ■Gn 
September  16.  1996.  to  conduct 
research  "...toward  establishing  a 
Federal  motor  vehicle  safety  standard 
for  frontal  offset  crash  testing." 

Alternatives: 

The  agency  will  focus  on  existing  test 
procedures.  However,  the  agency  is 
working  through  the  national  and 
international  biomechanical 
engineering  community  to  develop 
better  test  devices  such  as  improved 
dummy  legs.  Conunents  will  be  sought 
on  the  best  dimuny  designs  in  the 
agency's  proposal. 


Anticipatad  Cost  and  Benefits: 

The  agency  is  evaluating  the  benefits 
and  costs  associated  with  requiring  an 
offset  frontal  crash  test  procedure  in 
FMVSS  No.  208.  Additional  vehicle 
crash  tests  with  advanced  lower-leg 
instrumentation  and  new  injury  criteria 
are  being  conducted  to  develop 
comprehensive  benefits  estimates.  The 
agency  is  also  studying  the  societal 
costs  associated  with  long-term  lower- 
leg  impairment. 

Rislu: 

Current  motor  vehicles  provide 
numerous  occupant  protection  systems, 
such  as  safety  belts  and  strategically 
placed  energy  absorption  materials 
such  as  foam  padding.  However,  an 
estimated  3.300  people  per  year  are 
killed  and  400,000  people  per  year  are 
injured  in  frontal  offset  crashes.  While 
lower-extremity  injuries  are  rarely  fatal, 
they  do  account  for  substantial  societal 
costs  associated  with  long-term 
impairment. 

NHTSA  is  also  examining  whether 
implementing  a  new  offset  test  might 
create  disbenefits  in  other  crash  modes 
such  as  side  impacts. 

Timetable: 


Agency  Contact: 

Lori  Summers 

Division  Chief 

Department  of  Transportation 

National  Highway  Traffic  Safety 

Administration 

NVS-112 

Light  Duty  Vehicles  Division 

400  Seventh  Street,  SW 

Washington,  DC  20590 

Phone:  202  366-4917 

Fax:  202  366-4329 

Related  RIN:  Related  To  2127-AI39 

RIN:  2127-AH73 


DOT— Federal  Railroad  Administration 
(FRA) 


Action 


FR  Cite 


NPRM 


05/00/03 


Regulatory  Fiexil>ility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Gk>vemment  Levels  Affected: 

None 

Additional  Information: 

In  December  2001,  the  Office  of 
Management  and  Budget  (OMB)  sent  a 
prompt  letter  to  NHTSA  suggesting  that 
it  give  higher  priority  to  this 
rulemaking.  NHTSA  advised  OMB  that 
it  is  making  offset  &t)ntal  crash 
protection  one  of  its  highest  safety 
rulemaking  priorities. 


nNAL  RUL£  STAGE 


110.  +STANDARDS  FOR 
DEVELOPMENT  AND  USE  OF 
PROCESSOR-BASED  SIGNAL  AND 
TRAIN  CONTROL  SYSTEMS 

Priority: 

Other  Significant 

l.egai  Autfwrity: 

49  use  20103 
CFR  Citation: 

49  CFR  234;  49  CFR  236;  49  CFR  209 

Legal  Deadline: 

None 

AtMtract: 

Consistent  with  congressional  mandate, 
FRA  has  continued  its  commitment  to 
supporting  Positive  Train  Control  (PTC) 
technology  development,  testing  and 
compatibility;  and  promoting 
deployment  of  PTC  technology  in  the 
near  future.  In  September  1997,  FRA 
initiated  joint  fact-finding  efforts 
through  the  Raifroad  Safety  Advisory 
Committee  (RSAC)  Working  Group  on 
PTC.  The  advice  and  recommendations 
of  RSAC  formed  the  basis  of  an  NPRM 
that  would  facilitate  introduction  of 
advanced  technology,  including 
systems  that  support  PTC  functions, 
llie  NPRM  addresses  technical 
standards  for  all  processor-based  signal 
and  train  control  products,  amending 
49  CFR  part  236.  The  conunent  period 
ended  11/08/01,  and  FRA  is  now 
preparing  a  final  rule. 

Statement  of  Need: 

Current  FRA  regulations  do  not 
adequately  address  the  use  of  signal 
and  train  control  technology  that  is 
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processor-based.  In  fact,  application  of 
current  regulations  to  processor-based 
systems  can  create  unnecessarily 
burdensome  requirements.  Recently, 
use  of  this  technology  has  begvm  to 
increase  on  the  general  system  of  North 
American  railroads,  placing  new 
demands  on  agency  resources  to  ensure 
the  safety  objectives  contemplated  by 
the  current  regulations  are  achieved. 
The  existence  of  Federal  regulations 
addressing  this  subject  matter  would 
further  encourage  safe  use  of  the 
technology,  which  would  reduce  the 
risk  of  train-to-train  collisions,  better 
enforce  speed  restrictions,  and  increase 
the  level  of  protection  to  roadway 
workers  and  their  equipment.  These 
improvements  will  likely  result  in 
fewer  fatalities,  injuries,  and  economic 
damage  associated  with  such  risks. 
Given  the  potential  for  substantial 
safety  benefits  that  this  program 
represents,  this  initiative  i$  extremely 
important  to  the  agency. 

Summary  of  Legal  Basis: 

FRA  is  issuing  this  rule  ptirsuant  to  its 
general  rulemaking  authority  (49  U.S.C. 
20103(a)).  Currently,  railroads  may 
discontinue  or  materially  alter  a  signal 
system  initially  required  by  the 
Secretary  of  Transportation  only  with 
approval  from  the  Secretary  (49  U.S.C. 
20502).  Exercise  of  both  of  these 
powers  has  been  delegated  to  the  FRA 
Administrator  (49  C.F.R.  1.49). 

Altemativas: 

Currently,  FRA  accepts  waiver 
applications  from  railroads  that  seek 
relief  from  FRA  safety  regulations  in 
order  to  test  new  signal  and  train 
control  equipment  Since  FRA  must 
consider  the  safety  ramifications  of 
each  application  on  a  case-by-case 
basis,  this  procedure  can  take  years. 

Prior  to  this  action,  FRA  considered: 
(1)  leaving  the  existing  regulatory 
requirement  as  is,  and  (2)  adopting  a 
single  standard  for  the  design  of 
processor-based  signal  and  train  control 
systems.  However,  agency  inaction 
would  hinder  introduction  of  new, 
safer  technology  into  railroad  signal 
and  train  control;  elimination  of  all 
railroad  signal  and  train  control  system 
regulation  would  be  a  total  abdication 
of  the  agency's  statutory  duties;  and  a 
single  design  standard  would  inhibit 
innovative  signal  and  train  control 
system  designs. 

Anticipated  Cost  and  Benefits: 

The  proposed  rule  would  provide 
flexible  performance  standards  for  the 
design  of  processor-based  signal  and 
train  control  systems,  but  would  not 


mandate  their  usage.  FRA  believes  that 
a  railroad  would  adopt  such  a  system 
under  one  or  more  of  the  following 
conditions:  (1)  the  new  system  is  safer; 
(2)  the  new  system  is  less  expensive; 
and  (3)  continued  maintenance  of  the 
existing  system  is  no  longer  feasible. 
The  rule  would  ensure  that  any 
replacement  system  is  at  least  as  safe 
as  the  ciurent  system.  Concerning 
existing  processor-based  systems,  the 
rule  would  require  railroads  to  adopt 
a  software  management  plan,  which 
will  ensure  proper  software 
configuration,  resulting  in  decreased 
risk  of  train  accidents  due  to  signal 
malfunction.  FRA  has  not  quantified 
these  benefits  because  of  the  difficulties 
in  estimating  how  many  systems  are 
likely  to  be  affected  by  this  rule,  what 
the  incremental  cost  would  bd,  and 
when  the  benefits  would  accrue. 

Most  of  the  costs  of  this  proceeding  are 
associated  with  safety  documentation 
required  to  demonstrate  compliance 
with  the  performance  standard.  As  with 
many  performance  standards,  this  rule 
would  require  substantial  safety 
documentation  frt)m  the  railroad  to 
demonstrate  compliance,  both  up  front 
and  during  the  life  cycle  of  the  system. 
It  appears  that  the  primary  cost 
involved  in  this  rule  would  be  the 
product  risk  assessment,  a  one-time 
expense  presently  incurred  by  product 
suppliers.  For  current  processor-based 
systems,  railroads  face  the  cost  of 
implementing  a  software  management 
control  plan,  which  is  less  expensive 
than  attempting  to  satisfy  current 
requirements,  which  did  not 
contemplate  the  use  of  processor-based 
technology. 

Overall,  it  appears  that  the  benefits  of 
the  rule  would  outweigh  the  costs. 

Risi»: 

The  risk  category  addressed  by  the  . 
proposed  rule  is  that  of  accidents  that 
occur  due  to  improper  train  operations 
and  certain  types  of  vandalism.  Types 
of  accidents  that  may  be  prevented 
include  train-to-train  collisions, 
derailments  due  to  excessive  train 
speed,  and  trains  penetrating  the  work 
limits  of  roadway  workers. 

Timetable: 


Action 


Dale  FRCila 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


06/10/01    66  FR  42351 
11/06/01 

06/00/03 


Small  Entities  Affactsd: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Federallam: 

Undetermined 

Agency  Contact: 

Cynthia  Walters 

Trial  Attorney 

Department  of  Transportation 

Federal  Railroad  Administration 

400  Seventh  Street  SW. 

Washington,  DC  20590 

Phone:  202  493-6064 

RIN:  2130-AA94 

DOT— Resaarcli  and  Special  Programs 
Administration  (RSPA) 


PROPOSED  RULE  STAGE 


Regulatory  Flexibility  Analysis 
ftoquirad: 

Yes 


111.  -^PIPEUNE  SAFETY:  PIPEUNE 
INTEGRITY  MANAGEMENT  IN  HIGH- 
CONSEQUENCE  AREAS  (GAS 
TRANSMISSION  PIPEUNE 
OPERATORS) 

Priority: 

Other  Significant 

Legal  Authority: 

49  use  5121:  49  USC  60102  to  60104; 
49  USC  60108,  60117,  60118,  60124; 
49  CFR  1.53 

CFR  Citation: 

49  CFR  192 

l.egal  Deadline: 

None 

Al>stract: 

An  October  21,  1999,  notice  announced 
a  public  meeting  to  consider  the  need 
for  additional  safety  and  environmental 
regulations  for  gas  transmission  lines, 
hazardous  liquid  pipelines,  and 
distribution  pipelines  in  high-density 
population  areas,  commercially 
navigable  waterways,  and  areas 
unusually  sensitive  to  environmental 
damage.  The  public  meeting  was  held 
on  November  18-19,  1999  in  Hemdon. 
Virginia.  The  meeting  was  to  determine 
the  extent  to  which  operators  now  have 
integrity  management  programs,  to 
explore  effective  ways  to  promote  their 
development  and  implementation  by  all 
operators,  and  to  discuss  mechanisms 
to  confirm  the  adequacy  of  such 
operator-developed  programs. 
Participants  in  the  meeting  discussed 
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a  practical  definition  of  high- 
consequence  areas,  as  well  as  the  need. 
if  any.  for  increased  inspection, 
enhanced  damage  prevention,  improved 
emergency  response,  and  other 
measures  to  prevent  and  mitigate 
pip)eline  leaks  and  ruptures  in  these 
areas.  Comments  from  the  public  were 
due  by  January  17.  2000. 
A  final  rule  was  published  to  require 
validation/testing  of  the  integrity  of 
certain  hazardous  liquid  pipelines  in 
high-consequence  areas  (RIN  2137- 
AD45). 

Consideration  of  a  similar  gas  rule  is 
underway.  A  public  meeting  was  held 
on  February  12-14.  2001  to  present 
information  on  integrity  requirements 
for  gas  transmission  pipelines. 
Additional  information  was  requested 
lune  27,  2001  (66  FR  34318). 
Rulemakings  addressing  gas 
transmission  line  high-consequence 
areas,  direct  assessment,  and  overall 
integrity  management  program  will  be 
published  in  2002. 

Statement  of  Need: 

This  action  would  address  risks  that 
have  evolved  as  a  growing  economy 
brought  people  closer  and  closer  to 
pipelines  that  are  constructed  in  once 
rural  areas.  This  action  would  provide 
added  protection  to  areas  where  a  gas 
release  could  do  the  greatest  harm  to 
people,  and  increase  the  public's 
assurance  about  the  safety  of  pipelines. 

In  addition,  this  action  would  address 
four  recommendations  from  the 
National  Transportation  Safety  Board 
(NTSB):  (1)  require  periodic  testing  and 
inspection  to  identify  corrosion  and 
other  time-dependent  damage;  (2) 
establish  criteria  to  determine 
appropriate  intervals  for  inspections 
and  tests,  including  safe  service 
intervals  between  pressure  testing;  (3) 
determine  hazards  to  public  safety  from 
electric  resistance  welded  (ERW)  pipe 
and  take  appropriate  regulatory  action; 
and  (4)  expedite  requirements  for 
installing  automatic  or  remote-operated 
mainline  valves  on  high-pressure  lines 
to  provide  for  rapid  shutdown  or  failed 
pipeline  segments. 


Summary  of  Legal  Basis: 

Section  60102  of  title  49.  United  States 
Code,  provides  broad  authority  to 
address  pipeline  operations  and 
maintenance,  hi  addition,  paragraph  (f) 
of  that  section  requires  that  the 
Department  prescribe,  if  necessary, 
additional  standards  requiring  the 
periodic  inspection  of  pipelines  in 
high-density  population  areas,  to 
include  any  circumstances  when  an 
instrumented  internal  inspection 
device,  or  similarly  effective  inspection 
method,  should  be  used  to  inspect  the 
pipeline  (49  U.S.C.  60102(f)(2)). 
Paragraph  (j)  of  that  section  requires 
that  the  Department  prescribe  standards 
on  the  circumstances  where  an  operator 
of  a  gas  transmission  pipeline  facility 
must  use  remote  control  veilves  to  shut 
off  the  flow  of  natural  gas  in  the  event 
of  a  rupture  of  an  interstate  natural  gas 
pipeline  facility.  (49  U.S.C.  60102(j)). 

Alternatives: 

The  Office  of  Pipeline  Safety 
considered  several  alternatives  to 
provide  the  necessary  increased  level 
of  protection  to  high  consequence 
areas.  These  alternatives  were:  (1)  no 
action;  (2)  prescriptive  requirements  for 
inspection  and  repair  of  pipelines  in 
high  consequence  areas;  (3)  requiring 
pipeline  operators  to  develop  integrity 
management  programs  providing  for 
inspection  and  testing  based  on  risk 
factors  and  integration  of  information 
related  to  pipeline  risk;  and  (4) 
requiring  pipeline  operators  to  develop 
integrity  management  programs 
providing  for  expedited  inspection  and 
testing. 

Anticipated  Cost  and  Benefits: 

RSPA  has  estimated  the  following  costs 
and  benefits  from  the  gas  integrity 
management  rulemaking  and  they  have 
been  subjected  to  peer  review  by  the 
technical  advisory  committee  charged 
by  statute  with  reviewing  the  costs  and 
benefits  of  proposed  regulation. 

For  option  3.  costs  for  the  first  year 
are  estimated  at  $250M;  for  years  2-10 
at  $90M/year;  and  years  11-20  at  $65M. 
In  addition  to  a  large  amount  of 


qualitative  benefits,  quantified  benefits 
are  estimated  to  be  on  order  of  $40 
million  annually. 

Risks: 

In  conjunction  with  the  existing 
pipeline  safety  requirements,  this 
action  creates  a  protective 
superstructure  through  more 
comprehensive  assessment,  repair, 
preventive,  and  mitigative  actions  in 
those  areas  (high  consequence  areas) 
where  a  failure  would  do  the  greatest 
damage.  This  assessment  process  will 
produce  better  information  about 
problems  that  may  have  been  missed 
and  creates  checks  and  balances  to 
assure  that  the  best  use  is  made  of 
available  information  to  correct  the 
problems. 

Timetable: 


Action 


FR  Cite 


NPRM  -  Integrity 
Management 
Program 


11/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Goveniment  l.evels  Affected: 

None 

Additional  Information: 

Docket  No.  RSPA-00-7666. 

Agency  Contact: 

Mike  Israni 

General  Engineer 

Department  of  Transportation 

Research  and  Special  Programs 

Administration 

400  Seventh  Street  SW. 

Washington,  DC  20590 

Phone:  202  366-4571 

Email:  mike.israni@rpsa.dot.gov 

RIN:  2137-AD54 
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DEPARTMENT  OF  THE  TREASURY 
(TREA8) 

Statement  of  Regulatory  Priorities 

The  primary  missions  of  the 
Department  of  the  Treasury  are: 

•  To  promote  prosperous  and  stable 
American  and  world  economics, 
including  promoting  domestic 
economic  growth  and  maintaining  our 
Nation's  leadership  in  global 
economic  issues,  supervising  national 
banks  and  thrift  institutions,  and 
helping  to  bring  residents  of 
distressed  commtmities  into  the 
economic  mainstream; 

•  To  manage  the  Govenunent's  finances 
by  protecting  and  collecting  the 
correct  amount  of  revenue  under  the 
Internal  Revenue  Code  and  customs 
laws,  financing  the  Federal 
Government  and  managing  its  fiscal 
operations,  and  producing  our 
Nation's  coins  and  currency;  and 

•  To  safeguard  our  financial  systems, 
protect  our  Nation's  leaders,  and 
secure  a  safe  and  drug-&«e  America 
by  enforcing  laws  relating  to 
counterfeiting.  Federal  Government 
securities,  firearms  and  explosives, 
money  laimdering,  border  security, 
foreign  commerce  in  goods  and 
financial  instruments,  and  smuggling 
and  trafficking  in  contraband; 
protecting  the  President,  Vice 
President,  certain  foreign  diplomatic 
personnel,  and  others;  and  training 
Federal,  State,  and  local  law 
enforcement  officers. 

Consistent  with  these  missions,  most 
regulations  of  the  Department  and  its 
constituent  bureaus  are  promulgated  to 
interpret  and  implement  the  laws  as 
enacted  by  the  Congress  and  signed  by 
the  President  Unless  circumstances 
require  otherwise,  it  is  the  policy  of  the 
Department  to  issue  a  notice  of 
proposed  rulemaking  and  carefully 
consider  public  comments  before 
adopting  a  final  rule.  Also,  in  particular 
cases,  the  Department  invites  interested 
parties  to  submit  views  on  rulemaking 
projects  while  a  proposed  rule  is  being 
developed,  and  holds  public  hearings  to 
discuss  proposed  rules. 

In  response  to  the  events  of 
September  11.  2002.  the  President 
signed  die  USA  PATRIOT  Act  of  2001 
into  law  on  October  26,  2001.  Over  the 
past  year,  the  Department  of  the 
Treasury  has  accorded  the  highest 
priority  to  developing  and  issuing 
regulations  to  implement  the  provisions 
in  this  historic  legislation  that  target 
money  laundering  and  terrorist 
financing.  These  efforts,  which  will 


continue  during  the  coming  year,  are 
reflected  in  the  regulatory  priorities  of 
the  Financial  Crimes  Enforcement 
Network  (FinCEN).  Also  over  the  past 
year,  the  U.S.  Customs  Service  has 
imdertaken  important  regulatory 
initiatives  to  enhance  our  Nation's 
border  security.  These  efforts  will  also 
continue  during  the  coming  year  and  are 
reflected  in  the  regidatory  priorities  of 
the  U.S.  Customs  Service. 

To  the  extent  permitted  by  law,  it  is 
the  policy  of  the  Department  to  adhere 
to  the  regulatory  philosophy  and 
principles  set  forth  in  Executive  Order 
12866  and  to  develop  regulations  that  . 
maximize  aggregate  net  benefits  to 
society,  while  minimizing  the  economic 
and  paperwork  burdens  imposed  on 
persons  and  businesses  subject  to  those 
regulations. 

Financial  Crimes  Enforcement  Network 

The  regiUations  of  the  Financial 
Crimes  Enforcement  Network  (FinCEN) 
constitute  the  core  of  Treasury's  anti- 
money  laundering  initiatives  and  are  an 
essential  component  of  Treasury's  anti- 
narcotics  effort.  FinCEN's  regulations 
implement  the  Bank  Secrecy  Act  (BSA), 
as  amended  in  October  2001  by  the  USA 
PATRIOT  Act.  The  BSA  authorizes  the 
Secretary  of  the  Treasury  to  issue 
regulations  requiring  financial 
institutions  to  keep  records  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  or  regulatory  matters,  or  in  the 
conduct  of  intelligence  or  coimter- 
intelligence  activities  to  protect  against 
international  terrorism,  and  to 
implement  counter-money  laundering 
programs  and  compliance  procedures. 
FinCEN  is  working  closely  with  the 
Treasury  Offices  of  the  General  Counsel, 
Enforcement,  and  Financial  Institutions 
to  develop  regulations  to  implement  the 
amendments  to  the  BSA  made  by  the 
USA  PATRIOT  Act  that  target  money 
laundering  and  terrorist  financing. 

FinCEN's  regulatory  priorities  for 
fiscal  year  2003  include  the  following 
projects,  all  of  which  are  related  to  the 
events  of  September  11,  2001: 

•  Due  Diligence  for  Correspondent 
Accounts  and  Private  Banking 
Accounts.  This  final  rule  would 
implement  section  312  of  the  USA 
PATRIOT  Act,  which  requires  certain 
financial  institutions  to  establish  due 
diligence  policies,  procedures,  and 
controls  reasonably  designed  to  detect 
and  report  money  laundering  through 
correspondent  accounts  and  private 
banking  accoimts  established  or 

.  maintained  for  non-U.S.  persons. 


•  Foreign  Shell  Banks  and 
Recordkeeping  for  Foreign  Banks  with 
U.S.  Correspondent  Accounts.  This 
final  rule  would  implement  section 
313  of  the  USA  PATRIOT  Act.  which 
prohibits  certain  financial  institutions 
from  providing  correspondent 
accounts  in  the  United  States  to 
foreign  shell  banks  (banks  without  a 
physical  presence  in  any  country)  and 
requires  certain  financial  institutions 
to  take  reasonable  steps  to  ensure  that 
correspondent  accounts  are  not  being 
used  indirectly  by  foreign  shell  banks. 
The  final  rule  would  also  implement 
section  319(b)  of  the  USA  PATRIOT 
Act.  which  requires  certain  financial 
institutions  that  provide 
correspondent  accounts  to  a  foreign 
bank  to  maintain  records  of  the 
foreign  bank's  owners  and  agent  in 
the  United  States  designated  to  accept 
service  of  legal  process  regarding  the 
correspondent  account. 

•  Anti-Money  Laundering  Programs. 
These  final  and  proposed  rules  would 
implement  section  352  of  the  USA 
PATRIOT  Act.  under  which  financial 
institutions  must  adopt  anti-money 
laundering  programs.  FinCEN  expects 
to  finalize  rules  proposed  in  April 
2002  for  banks  and  other  depository 
institutions,  casinos,  securities 
broker-dealers,  futures  commission 
merchants,  mutual  funds,  operators  of 
credit  card  systems,  and  money 
services  businesses.  FinCEN  also 
expects  to  issue  a  series  of  proposed 
rules  for  other  financial  institutions. 

•  Customer  Identification  and 
Verification  Procedures.  These  final 
and  proposed  rules  would  implement 
section  326  of  the  USA  PATRIOT  Act. 
which  mandates  regulations  requiring 
financial  institutions  to  implement 
reasonable  procedures  for  verifying 
the  identity  of  customers  opening  an 
accoimt.  maintaining  records  of  the 
information  used  to  verify  customer 
identity,  and  consulting  Usts  of 
known  or  suspected  terrorists  or 
terrorist  organizations.  These 
procedures  are  required  to  be  part  of 
a  financial  institution's  anti-money 
laimdering  program.  FinCEN  expects 
to  finalize  rules  proposed  in  July  2002 
for  banks  and  other  depository 
institutions,  securities  broker-dealers, 
futures  commission  merchants,  and 
mutual  funds  and  to  publish  proposed 
rules  for  other  financial  institutions. 

•  Suspicious  Activity  Reporting. 
FinCEN  expects  to  issue  a  proposed 
rule  to  implement  section  356(b)  of 
die  USA  PATRIOT  Act,  which 
requires  futures  commission 
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merchants  to  report  suspicious 
transactions. 

United  States  Customs  Service 

The  United  States  Customs  Service 
(Customs)  is  responsible  for,  among 
other  things,  administering  laws 
concerning  the  importation  of  goods 
into  the  United  States.  This  includes 
inspecting  imports,  collecting 
applicable  duties,  overseeing  the 
activities  of  persons  and  businesses 
engaged  in  importing,  and  enforcing  the 
laws  concerning  smuggling  and 
trafficking  in  contraband.  During  the 
past  fiscal  year,  due  to  the  events  of 
September  11,  2001.  Customs  also 
stressed  its  role  in  border  security  and 
in  defending  our  nation's  homeland. 
The  regulatory  priorities  of  Customs  for 
fiscal  year  2003  are:  to  continue  to 
facilitate  procedures  for  legitimate 
commercial  transactions;  to  provide 
further  obstacles  to  the  flow  of  narcotics 
and  other  contraband  into  the  United 
States:  and  to  help  secure  the  nation's 
borders  from  the  introduction  into  this 
country  of  terrorists  and  weapons  of 
terrorism.  Customs  also  expects  a 
regulatory  priority  to  be  amending  its 
regulations  to  reflect  its  anticipated 
transition  from  the  Department  of  the 
Treasury  to  the  Department  of 
Homeland  Security. 

During  fiscal  year  2002.  Customs 
issued  the  following  rules  relating  to 
border  security: 

•  Passenger  and  Crew  Manifests 
Required  for  Passenger  Flights  in 
Foreign  Air  Transportation  to  the 
United  States.  This  interim  rule 
requires  that  each  air  carrier,  foreign 
and  domestic,  operating  a  passenger 
flight  in  foreign  air  transportation  to 
the  United  States  electronically 
transmit  to  Customs  in  advance  of 
arrival  a  passenger  and  crew  manifest 
that  contains  certain  specified 
information. 

•  Passenger  Name  Record  Information 
Required  for  Passengers  on  Flights  in 
Foreign  Air  Transportation  To  or 
From  the  United  States.  This  interim 
rule  requires  that  each  air  carrier  must 
provide  Customs  with  electronic 
access  to  Passenger  Name  Record 
information  contained  in  the  carrier's 
automated  reservation  system  and/or 
departure  control  system  that  sets 
forth  the  identity  and  travel  plans  of 
any  passengers  on  flights  in  foreign 
air  transportation  either  to  or  from  the 
United  States. 

•  Access  to  Customs  Security  Areas  at 
Airports.  This  interim  rule  enhances 
the  security  environment  at  airports 


in  Customs  security  areas  at  airports 
that  accommodate  international  air 
commerce. 

•  Presentation  of  Vessel  Cargo 
Declaration  to  Customs  Before  Cargo 
Is  Laden  Aboard  Vessel  at  Foreign 
Port  for  Transport  to  the  United 
States.  This  notice  of  proposed 
rulemaking  would  require  that  vessel 
carriers  destined  for  the  United  States 
provide  advance  and  accurate 
presentation  of  manifest  information 
to  Customs  prior  to  cargo  being 
loaded  on  the  vessels  at  foreign  ports 
and  encourages  electronic 
presentation  of  the  advance 
information. 

During  fiscal  year  2003.  Customs 
plans  to  continue  issuing  regulations  to 
enhance  border  security.  In  addition  to 
finalizing  the  proposed  rule  and  interim 
rules  described  above.  Customs  plans  to 
issue  rules  that  require  advance 
manifesting  for  other  modes  of 
transportation  pursuant  to  the  Trade  Act 
of  2002. 

During  fiscal  year  2002,  Customs 
developed  and  issued  several  rules  to 
implement  various  provisions  of  the 
Tariff  and  Suspension  Act  of  2000 
concerning  the  importation  of  goods 
into  the  United  States.  Customs 
published  proposed  rules  on  the 
following  subjects: 

•  Single  Entry  for  Split  Shipments.  This 
proposed  rule  would  establish 
procedures  to  allow  a  single  entry  for 
a  split  shipment. 

•  Single  Entry  for  Unassembled  or 
Disassembled  Entities  Imported  on 
Multiple  Conveyances.  This  proposed 
rule  would  allow  for  a  single  entry  to 
cover  multiple  portions  of  a  single 
entity  which,  due  to  its  size  or  nature, 
arrives  in  the  United  States  on 
separate  conveyances. 

•  Prototypes  Used  Solely  for  Product 
Development.  Testing,  Evaluation,  or 
Quality  Control  Purposes.  This 
proposed  rule  would  establish 
procedures  for  allowing  the  duty-free 
entry  of  prototypes  that  are  to  be  used 
exclusively  in  product  development, 
testing,  evaluation,  or  quality  control. 

Customs  plans  to  finalize  these 
proposals  during  fiscal  year  2003. 

Customs  also  plans  to  continue 
moving  forward  with  amendments  to 
improve  its  regulatory  procedures  that 
began  under  the  authority  granted  by 
the  Customs  Modernization  provisions 
of  the  North  American  Free  "Trade 
Implementation  Act  (Customs  Mod  Act) 
These  efforts,  in  accordance  with  the 
principles  of  Executive  Order  12866, 


have  involved  and  will  continue  to 
involve  significant  input  from  the 
importing  public.  Customs  will  also 
continue  to  test  new  programs  to  see  if 
they  work  before  proceeding  with 
proposed  rulemaking  to  permanently 
establish  the  programs. 

Consistent  with  the  Customs  Mod 
Act,  Customs  will  accord  priority  to 
several  projects  to  foster  the 
development  of  a  more  automated 
environment  to  expedite  the  entry  and 
release  of  imported  merchandise,  and 
the  processing  of  merchandise  for 
export.  These  regulations  will  benefit 
the  importing  and  exporting  public  by 
streamlining  the  work  of  Customs 
officers  and  the  trade  conmiunity 
through  improved  efficiency  and 
reduced  paperwork  and  administrative 
costs.  Among  these  projects  are: 

•  Liquidations.  Customs  intends  to 
propose  regulations  allowing 
paperless  procedures  for  extension 
and  suspension  of  liquidation  notices, 
improving  and  clarifying  the 
administrative  process,  and 
simplifying  the  regulations  pertaining 
to  liquidations  and  extensions  and 
suspensions  of  liquidations. 

•  Entry  Reconciliation.  Customs  will 
continue  to  develop  through  testing  a 
"reconciliation"  process  that  will 
allow  the  delayed  submission  to 
Customs  of  information  that  is 
undetermined  at  the  time  an  entry 
simunary  or  an  import  summary 
statement  is  required  to  be  submitted. 
After  Customs  is  satisfied  with  the 
testing,  regulations  will  be  proposed 
to  allow  reconciliation  on  a 
permanent  basis. 

•  Remote  Location  Filing.  Customs  will 
continue  to  develop  through  testing 
the  procedures  that  will  allow 
electronic  filing  of  entries  with 
Customs  from  locations  in  The  United 
States  other  than  the  port  of  arrival  of 
the  merchandise  or  the  place  at  which 
the  merchandise  is  examined.  Remote 
location  filing  will  provide  entry  filers 
(such  as  brokers  and  coxiriers)  with 
greater  flexibility  and  will  allow 
Customs  to  make  more  efficient  use  of 
its  resources.  After  Customs  is 
satisfied  with  the  testing,  regulations 
will  be  proposed  to  allow  remote 
location  filing  on  a  permanent  basis. 

In  addition.  Customs  also  plans  to 
undertake  several  other  regulatory 
actions  that  will  affect  the  traveling  and 
importing  public,  customs  brokers, 
carriers,  and  commercial  importers. 
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Internal  Revenue  Service 

The  Internal  Revenue  Service  (IRS), 
working  with  the  Office  of  the  Assistant 
Secretary  (Tax  Policy),  promulgates 
regulations  that  interpret  and 
implement  the  Internal  Revenue  Code 
and  related  tax  statutes.  The  purpose  of 
these  regulations  is  to  carry  out  the  tax 
policy  determined  by  Congress  in  a  fair, 
impartial,  and  reasonable  manner, 
taking  into  account  the  intent  of 
Congress,  the  realities  of  relevant 
transactions,  the  need  for  the 
Government  to  administer  the  rules  and 
monitor  compliance,  and  the  overall 
integrity  of  the  Federal  tax  system.  The 
goal  is  to  make  the  regulations  practical 
and  as  clear  and  simple  as  possible. 

Most  IRS  regulations  interpret  tax 
statutes  to  resolve  ambiguities  or  fill 
gaps  in  the  tax  statutes.  This  includes 
interpreting  particular  words,  applying 
rules  to  broad  classes  of  ciraunstances. 
and  resolving  apparent  and  potential 
conflicts  between  various  statutory 
provisions. 

Ehiring  fiscal  year  2003.  the  IRS  will 
accord  priority  to  the  following 
regulatory  projects: 

•  Deduction  and  Capitalization  of  Costs 
To  Create  Intangible  Assets.  Section 
162  of  the  Internal  Revenue  Code 
allows  a  current  deduction  for 
ordinary  and  necessary  expenses  paid 
or  incurred  during  the  taxable  year  in 
canying  on  any  trade  or  business. 
Under  section263(a)  of  the  Internal 
Revenue  Code,  however,  no 
immediate  deduction  is  allowed  for 
expenditures  to  acquire  or  create 
property  with  a  useful  life  that 
extends  substantially  beyond  the 
taxable  year.  Such  expenditiires  are 

.    capital  expenditiires  that  generally 
may  be  deducted  only  in  future 
taxable  years  as  the  property  is  used 
in  the  taxpayer's  trade  or  business.  In 
recent  years,  there  has  been  much 
uncertainty  and  controversy  regarding 
whether  expenditiires  that  produce  or 
enhance  intangible  assets  or  benefits 
are  ciurently  deductible  under  section 
162.  or  are  capital  expenditures  under 
section  263(a).  The  IRS  and  Treasury 
intend  to  publish  proposed 
regulations  that  clarify  the 
circximstances  in  which  taxpayers 
must  capitalize  expenditures  to 
produce  or  enhance  intangible  assets 
or  benefits.  As  a  first  step  in  this 
process,  the  IRS  and  Treasury  issued 
an  advance  notice  of  proposed 
rulemaking  on  January  24.  2002. 
describing  and  explaining  rules  that 
they  expect  to  propose  in  the 


regulations  and  requesting  public 
comment  on  these  rules. 

•  R&-E  Credit.  Section  41  of  the  Internal 
Revenue  Code  provides  a  credit  for 
increasing  research  expenditures.  The 
R&E  Credit  has  been  the  subject  of 
significant  controversy  between  the 
Internal  Revenue  Service  and 
taxpayers.  In  December  2001,  the  IRS 
and  Treasury  issued  proposed 
regulations  that  clarify  the  types  of 
research  expenditiues  eligible  for  the 
credit.  After  a  full  review  of  the 
comments  received  from  taxpayers, 
the  IRS  and  Treasury  expect  to  issue 
further  guidance  in  FY  2003. 

•  Abusive  Tax  Avoidance  Transactions. 
In  February  2000.  the  IRS  and 
Treasury  issued  temporary  regulations 
requiring  taxpayers  to  disclose 
potentially  questionable  transactions 
on  their  returns  and  requiring 
promoters  to  register,  and  maintain 
lists  of  investors  for,  similar  types  of 
transactions.  The  Treasury  issued  its 
Enforcement  Proposals  for  Abusive 
Tax  Avoidance  Transactions  on 
March  20,  2002.  and.  among  other 
things,  indicated  that  these  rules 
would  be  revised  based  on  the 
disclosures  that  had  been  made  under 
the  existing  temporary  regulations. 
New  regulatory  guidance  will  be 
issued  revising  the  definition  the 
types  of  transactions  covered  by  these 
rules.  In  addition,  in  January  2001. 
the  IRS  and  Treasury  issued  proposed 
Circular  230  regulations  governing 
practice  before  the  IRS.  In  July  2002. 

a  number  of  these  proposed  changes 
were  finalized.  Additional  guidance 
covering  opinion  standards  for  certain 
types  of  transactions  will  be  issued  in 
FY  2003. 

•  Qualified  Tuition  Programs.  Section 
529  of  the  Internal  Revenue  Code 
provides  tax-deferred  growth  on 
college  savings  that  are  contributed  to 
a  section  529  program.  Congress  made 
significant  amendbnents  to  section  529 
in  the  Economic  Growth  and  Tax 
Relief  Reconciliation  Act  of  2001 
(EGTRRA).  Earnings  on  college 
savings  in  a  section  529  program  are 
excluded  from  the  gross  income  of  a 
student  if  used  to  pay  qualified  higher 
education  expenses.  The  IRS  and 
Treasury  expect  to  issue  regiUations 
that  will  clarify  various  rules  and 
definitions.  Regulations  are  necessary 
because  many  taxpayers  use  a 
Qualified  Tuition  Program  to  save  for 
college. 

•  Losses  on  Consolidated  Group 
Member  Stock.  In  response  to  Rite  Aid 
v.  United  States,  255  F.3d  1357  (Fed. 


Cir.  2001).  the  IRS  and  Treasury  will 
propose  regulations  to  implement 
Notice  2002-11,  2002-7  l.R.B.  526,  and 
Notice  2002-18.  2002-12  l.R.B.  644. 
which  address  the  repeal  of  the 
General  Utilities  doctrine  and 
duplication  of  losses  if  the  stock  of  a 
member  of  a  consolidated  group  is 
sold. 

•  Cash  Balance  Pension  Plans.  The  IRS 
and  Treasury  will  issue  proposed 
regulations  concerning  approaches  for 
cash  balance  plans  to  use  to  comply 
with  the  prohibition  on 
discrimination  on  the  account  of  age 
that  is  contained  in  the  Internal 
Revenue  Code,  ERISA,  and  the  Age 
Discrimination  in  Employment  Act.  A 
cash  balance  plan  is  a  type  of  defined 
benefit  plan  under  which  benefits  are 
calcidated  using  a  hypothetical 
accoimt  balance  to  which  annual  pay 
credits  and  interest  credits  are  made. 
This  proposed  regulation  will  also 
address  the  circumstances  in  which  a 
conversion  from  a  traditional  defined 
benefit  pension  plan  to  a  cash  balance 
plan  is  discriminatory  on  the  accoimt 
of  age. 

•  Split-Dollar  Life  Insurance 
Arrangements.  A  split-dollar  life 
insurance  contract  is  an  arrangement 
used  to  share  or  "split"  the  costs  and 
benefits  of  a  whole  life  insurance 
policy  between  two  parties.  Split- 
dollar  insurance  contracts  usually 
arise  in  compensation-related  and 
corporation-shareholder  contexts,  but 
have  also  been  used  in  gift  contexts. 
In  a  typical  split-dollar  insurance 
contract,  an  employer  (the  policy 
sponsor)  agrees  to  contribute  all  or  a 
significant  portion  of  the  premiums 
on  a  policy  insuring  the  life  of  a  key 
executive.  Proposed  regulations 
issued  in  July  2002  provide  two 
mutually  exclusive  regimes  to  tax 
split-dollar  life  insurance 
arrangements  for  Federal  income, 
employment,  and  gift  tax  purposes. 
Under  the  economic  benefit  regime, 
the  owner  of  the  life  insurance 
contract  is  treated  as  providing 
current  life  insurance  protection  and 
other  taxable  economic  benefits  to  the 
nonowner  of  the  contract.  Under  the 
loan  regime,  the  nonowner  of  the  life 
insurance  contract  is  treated  as 
lending  premiimi  payments  to  the 
owner  of  the  contract.  If  the  loan  from 
the  non-owner  does  not  provide  for 
sufficient  interest,  the  loan  is  a  below- 
market  loan,  and  is  subject  to 
imputations  under  section  7872  of  the 
Internal  Revenue  Code  as 
implemented  by  the  proposed 
regulations.  The  IRS  and  Treasury 
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intend  to  issue  additional  guidance 
regarding  the  taxation  of  split-dollar 
life  insurance  arrangements  in  FY 
2003. 

•  Cost  Sharing  Armngements.  Under 
existing  regulations,  affiliates  within  a 
multinational  group  may  enter  into 
so-called  cost  sharing  arrangements 
and  share  the  costs  of  developing 
intangibles  in  exchange  for  rights  to 
exploit  the  resulting  intangibles.     ^ 
Group  affiliates  that  contribute  pre- 
existing intangibles  to  the  R&D  effort 
must  receive  arm's  length 
compensation  (known  as  the  buy-in) 
from  the  other  affiliates  participating 
in  the  arrangement.  A  number  of 
technical  issues  have  arisen  that  raise 
serious  concerns  that  the  cost  sharing 
regulations  are  not  operating  in 
practice  as  intended.  Treasury  and  the 
IRS  anticipate  issuing  proposed 
amendments  to  the  cost  sharing 
regulations  addressing  these  issues 
during  FY  2003.  In  addition.  Treasury 
and  IRS  anticipate  following  up  the 
July  2002  issuance  of  proposed 
regulations  addressing  the  treatment 
of  stock  option  compensation  under 
cost  sharing  arrangements  with  the 
issuance  in  FY  2003  of  final      • 
regulations  reflecting  any  revisions 
that  may  be  appropriate  in  light  of 
comments  to  be  received  on  those 
proposed  regulations. 

•  Cross-Border  Services.  Under  existing 
regulations,  if  an  affiliate  within  a 
multinational  group  provides  services 
for  other  group  affiliates'  benefit,  it 
must  receive  arm's  length 
compensation  (in  certain  cases  cost 
reimbursement)  from  such  other 
affiliates.  A  number  of  technical 
issues  have  arisen  that  raise  serious 
concerns  that  the  services  regulations 
are  not  operating  in  practice  as 
intended.  Treasury  and  the  IRS 
anticipate  issuing  proposed 
amendments  to  the  services 
regulations  addressing  these  issues 
during  FY  2003. 

•  Notices  to  Plan  Participants.  Both  the 
Internal  Revenue  Code  and  the 
Employee  Retirement  Income  Security 
Act  (ERISA)  impose  certain 
requirements  on  retirement  plan 
administrators  to  provide  notices  to 
plan  participants  and  beneficiaries 
about  the  plan  benefits  for  which  they 
are  eligible.  The  IRS  and  Treasury 
will  finalize  guidance  under  section 
204(h)  of  ERISA  and  section  4980F  of 
the  Internal  Revenue  Code  on  the 
requirements  of  the  administrator  of 
certain  qualified  retirement  plans  to 
provide  notices  to  plan  participants 
and  others  of  certain  reductions  in  the 


rate  of  future  benefit  accruals  under 
the  plan  and  the  elimination  or 
reduction  of  early  retirement  benefits 
or  retirement-type  subsidies.  This 
guidance  is  needed  in  order  to  assist 
plan  administrators  in  complying 
with  their  obligations  and  to  ensure 
that  participants  receive  the  timely, 
understandable,  and  accurate  notices 
required  by  the  statute.  In  addition, 
the  IRS  and  Treasury  will  revise 
existing  regulations  dealing  with 
disclosure  requirements  to 
participants  when  a  defined  benefit 
pension  plan  offers  participants  a 
choice  between  a  subsidized  early 
retirement  pension  and  a  lump  sum 
payment  that  does  not  include  the 
subsidy.  The  new  rules  respond  to 
complaints  that  employers  are  failing 
to  warn  participants  that  the  lump 
sum  distribution  from  the  retirement 
plan  that  a  participant  may  choose  to 
receive  is  worth  considerably  less 
than  the  subsidized  retirement 
annuity  that  is  available  to  the 
participant. 

Excess  Parachute  Payments.  Section 
280G  of  the  Internal  Revenue  Code 
imposes  an  excise  tax  on  payments 
made  to  employees  on  account  of  a 
change  in  control  of  a  corporation  and 
denies  the  corporation  the  tax 
deduction  for  such  payments.  The  IRS 
and  Treasury  will  finalize  proposed 
regulations  that  detail  the  way  in 
which  these  rules  work. 

Nonwritten  Consents  To  Disclose 
Return  Information.  Prior  to  1996,  a 
taxpayer's  request  or  consent  to 
disclose  his  or  her  return  information 
was  required  to  be  in  written  form.  In 
1996,  section  1207  of  the  Taxpayer 
Bill  of  Rights  II  amended  section 
6103(c)  of  the  Internal  Revenue  Code 
by  removing  the  requirement  that  a 
request  or  consent  authorizing  the 
Service  to  disclose  tax  information  to 
a  third  party  designated  by  the 
taxpayer  be  in  writing.  Section 
6103(c)  provides  that  the  Secretary 
may  disclose  returns  or  return 
information  to  a  taxpayer's  designee, 
subject  to  such  requirements  and 
procedures  as  the  Secretary  may 
prescribe  by  regulation.  Temporary 
regulations  were  published  in  January 
2001  authorizing  the  IRS  to  accept 
nonwritten  requests  or  consents  for 
disclosure  in  certain  circuimstances, 
providing  parameters  for  developing 
consents  applicable  to  the  electronic 
filing  program,  easing  the  burden  on 
taxpayers  in  combined  Federal-State 
return  filing  programs,  and  clarifying 
the  requirements  for  written  consents. 
In  FY  2003.  the  IRS  and  Treasury 


intend  to  issue  final  regulations 
regarding  these  important  procedures. 

•  New  Markets  Tax  Credit.  Section  45D 
of  the  Internal  Revenue  Code,  enacted 
as  part  of  the  Community  Renewal 
Tax  Relief  Act  of  2000.  provides  a 
credit  for  qualified  equity  investments 
in  qualified  community  development 
entities  that  have  received  a  new 
markets  tax  credit  allocation. 
Temporary  and  proposed  regidations 
were  issued  in  December  2001,  which 
provide  guidance  for  taxpayers 
claiming  the  new  markets  tax  credit 
under  section  45D.  The  IRS  and 
Treasury  intend  to  issue  additional 
guidance  during  FY  2003  in  response 
to  public  comments  that  have  been 
received. 

Office  of  the  Comptroller  of  the 
Currency 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  charters,  regulates,  and 
supervises  national  banks  to  ensure  a 
safe,  sound,  and  competitive  national 
banking  system  that  supports  the 
citizens,  communities,  and  economy  of 
the  United  States.  The  substantive 
content  of  the  OCC's  regulations  reflects 
four  organizing  principles  that  -support 
this  mission: 

•  The  OCC's  regulations  help  ensure 
safety  and  soundness  by  establishing 
standards  that  set  the  limits  of 
acceptable  conduct  for  national  banks. 

•  The  OCC's  regulations  promote 
competitiveness  by  facilitating  a 
national  bank's  ability  to  develop  new 
lines  of  business,  subject  to  any 
safeguards  that  are  necessary  to 
ensure  that  the  bank  has  the  expertise 
to  manage  risk  effectively  and  adapt 
its  business  practices  to  deal 
responsibly  with  its  customers. 

•  Regulations  can  also  affect  national 
banks'  ability  to  compete  by 
contributing  significantly  to  their 
costs.  The  OCC's  goal  is  to  improve 
efficiency  and  reduce  burden  by 
updating  and  streamlining  its 
regulations  and  eliminating  those  that 
no  longer  contribute  significantly  to 
the  fulfillment  of  its  mission. 

•  The  OCC's  regulations  help  assure  Uai 
access  to  financial  services  for  all 
Americans  by  removing  unnecessary 
impediments  to  the  flow  of  credit  to 
consumers  and  small  businesses,  by 
encouraging  national  banks' 
involvement  in  community 
development  activities,  and  by 
implementing  Federal  laws  designed 
to  protect  consumers  of  financial 
services. 


The  OCC's  regulatory  workload  and 
plans  are  affected  directly  by  new 
statutes.  Possible  statutory  changes  are 
not  addressed  in  this  regulatory  plan, 
but  may  affect  some  of  the  planned  niles 
directly,  and  likely  would  affect  how 
the  OCC  prioritizes  its  regidatory 
workload. 

Important  final  rules  issued  during 
fiscal  year  2002  include: 

•  Capital;  Treatment  of  Recourse,  Direct 
Credit  Substitutes  and  Residual 
Interests  in  Asset  Securitizations  (12 
CFR  Part  3).  This  rulemaking,  issued 
jointly  with  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the 
Federal  Deposit  Insurance 
Corporation,  and  the  Office  of  Thrift 
Supervision,  amended  the  agencies' 
regulatory  capital  standards  to  change 
the  treatment  of  certain  recourse 
obligations,  direct  credit  substitutes, 
residual  interests,  and  other  positions 
in  securitized  transactions  that  expose 
banking  organizations  to  credit  risk. 
This  final  rule  amended  the  agencies' 
regulatory  capital  standards  to  align 
more  closely  the  risk-based  capital 
treatment  of  recourse  obligations  and 
direct  credit  substitutes,  to  vary  the 
capital  requirements  for  positions  in 
securitized  transactions  (and  certain 
other  credit  exposures)  according  to 
their  relative  risk,  and  required 
capital  commensurate  with  the  risks 
associated  with  residual  interests. 

•  Capital:  Nonfinancial  Equity 
Investments  (Merchant  Banicing)  (12 
CFR  Part  3).  This  rulemaking,  issued 
jointly  with  the  Board  of  Governors  of 
the  Federal  Reserve  System  and  the 
Federal  Deposit  Insurance 
Corporation,  amended  the  agencies' 
capital  guidelines  to  establish  special 
minimum  capital  requirements  for 
equity  investments  in  nonfinancial 
companies.  The  new  capital 
requirements,  which  apply 
symmetrically  to  equity  investments 
of  banks  and  bank  holding  companies, 
impose  a  series  of  marginal  capital 
charges  on  covered  equity 
investments  that  increase  with  the 
level  of  a  banking  organization's 
overall  exposure  to  equity 
investments  relative  to  the 
organization's  Tier  1  capital. 

•  Capital;  Claims  on  Securities  Firms 
(12  CFR  Part  3).  This  rulemaking, 
issued  jointly  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  and  the  Office  of  Thrift 
Supervision,  amended  the  agencies' 
risk-based  capital  standards  with 
regard  to  the  risk  weighting  of  claims 


on,  and  claims  guaranteed  by, 
qualifying  securities  firms.  This  rule 
reduced  the  risk  weight  applied  to 
certain  claims  on.  and  claims 
guaranteed  by,  qualifying  securities 
firms  in  countries  that  are  members  of 
the  Orgsmization  for  Economic 
Cooperation  and  Development  frtim- 
100  percent  to  20  percent  under  the 
agencies'  risk-based  capital  rules.  This 
rule  implemented  a  change  made  to 
the  Basel  Accord. 

•  Operating  Subsidiaries  of  Federal 
Branches  and  Agencies  (12  CFR  Parts 
5  and  28).  This  rulemaking  provided 
that  a  Federal  branch  or  agency  may 
establish,  acquire,  or  maintain  an 
operating  subsidiary  in  generally  the 
same  manner  that  a  national  bank 
may  acquire  or  establish  an  operating 
subsidiary. 

•  International  Banking  Activities:  

Capital  Equivalency  Deposits  (12  CFR 
Part  28).  This  rulemaking  revised 
certain  requirements  regarding  capital 
equivalency  deposit  arrangements  to 
increase  flexibility  for  and  reduce 
burden  on  certain  Federal  branches 
and  agencies,  based  on  a  supervisory 
assessment  of  the  risks  presented  by 
the  particidar  institution. 

•  Electronic  Activities  (formerly 
Electronic  Banking)  (12  CFR  Part  7). 
This  rulemaking  facilitated  national 
banks'  ability  to  conduct  business 
using  electronic  technologies, 
consistent  with  safety  and  soundness. 
The  rule  groups  together  new  and 
revised  regulations  addressing: 
national  banks'  exercise  of  their 
Federally  authorized  powers  through 
electronic  means;  the  .location,  for 
purposes  of  the  Federal  banking  laws, 
of  a  national  bank  that  engages  in 
activities  through  electronic  means; 
and  the  disclosures  required  when  a 
national  bank  provides  its  customers 
with  access  to  other  service  providers 
through  hyperlinks  in  the  bank's  Web 
site  or  other  shared  electronic 
"space." 

•  Prohibition  Against  Use  of  Interstate 
Branches  Primarily  for  Deposit 
Production  (12  CFR  Part  25).  This 
rulemaking,  issued  jointly  with  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  Federal 
Deposit  Insurance  Corporation, 
amended  the  regulatory  prohibition 
against  branches  being  used  as 
deposit  production  offices  to  include 
any  bank  or  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company,  including  a  bank 
consisting  only  of  a  main  office.  The 
rulemaking  implemented  section  109 


of  the  Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency  Act  of  1994 
to  effectuate  the  amendinent 
contained  in  section  106  of  the 
Gramm-Leach-Bliley  Act  of  1999. 

•  Debt  Cancellation  Contracts  and  Debt 
Suspension  Agreements  (12  CFR  Part 
37).  The  OCC  published  a  final  rule 
that  addresses  debt  cancellation 
contracts  and  debt  suspension 
agreements.  The  purposes  of  the 
customer  protections  are  to  facilitate 
customers'  informed  choice  about 
whether  to  purchase  debt  cancellation 
contracts  and  debt  suspension 
agreements,  based  on  an 
understanding  of  the  costs,  benefits, 
and  limitations  of  the  products  and  to 
discourage  inappropriate  or  abusive 
sales  practices.  The  final  rule  also 
promotes  safety  and  soundness  by 
requiring  national  banks  that  provide 
these  products  to  maintain  adequate 
loss  reserves. 

The  OCC's  regulatory  priorities  for 
fiscal  year  2003  include  projects  in  the 
following  areas: 

•  Implementation  of  a  Revised  Basel 
Capital  Accord  (formerly  Domestic 
Capital  Framework)  (12  CFR  Part  3). 
The  OCC  plans  to  initiate  one  or  more 
rulemakings  to  revise  its  regulatory 
capital  requirements  to  take  account 
of  expected  revisions  to  the  1968 
Basel  Accord.  These  rulemakings, 
which  will  be  undertaken  jointly  with 
the  other  Federal  banking  agencies, 
will  address  the  implementation  of 
provisions  of  the  revised  Accord  such 
as  the  internal  ratings-based 
approach,  as  well  as  other  revisions  to 
the  U.S.  domestic  capital  fi-amework 
that  are  appropriate  in  light  of  the 
revised  Accord. 

•  Capital;  Securities  Borrowing 
Transactions  (12  CFR  Part  3).  This 
final  rule  generally  would  lower  the 
capital  requirements  for  certain 
qualifying  securities  borrowing 
transactions  by  permitting  the 
collateralized  portion  of  the  securities 
borrowing  transactions  to  be  subject 
to  the  market  risk  capital 
requirements  at  12  CFR  part  3, 
appendix  B,  as  opposed  to  the  risk- 
based  capital  requirements  at  12  CFR 
part  3,  appendix  A.  Among  other 
things,  in  order  to  qualif>'  for  the 
lower  market  risk  capital  requirement 
under  this  joint  interim  rule,  a  bank 
must  be  subject  to  the  market  risk 
capital  requirements,  and  the 
securities  borrowing  transaction  must 
result  in  a  receivable  that  arises  fitim 
the  posting  of  the  cash  collateral. 
Only  the  portion  of  the  receivable 
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collateralized  by  the  market  value  of 
the  securities  borrowed  qualifies  for 
'     the  lower  market  risk  capital 
requirement:  noncoUateralized 
portions  must  continue  to  be  risk 
weighted  under  the  risk-based  capital 
guidelines. 

•  Community  Reinvestment  Act 
Regulations  (12  CFR  Part  25).  The 
OCC.  along  with  the  other  Federal 
banking  agencies,  published  an 
advance  notice  of  proposed 
rulemaking  soliciting  comments  on 
ways  to  improve  the  CRA  regulation. 
Based  on  the  comments  received,  the 
OCC  and  other  agencies  will  consider 
the  need  for  changes  to  the  CRA  rules 
and  will  propose  such  changes  as  are' 
deemed  appropriate. 

•  Implementation  of  Sections  1204- 
1206  of  the  Financial  Regulatory 
Relief  and  Economic  Efficiency  Act  of 
2000  (the  Act)  (12  CFR  Parts  5  and  7). 
The  OCC  intends  to  initiate  a 
rulemaking  to  implement  the 
authority  vested  in  national  banks  by 
the  Act  to  reorganize  into  a  holding 
company  through  a  share  exchange 
and  to  merge  with  a  subsidiary  or 
affiliate.  The  rulemaking  may  make 
other  changes  as  well. 

•  Fair  Credit  Reporting  Act  (12  CFR  Part 
41).  The  OCC,  along  with  the  other 
Federal  banking  agencies,  intends  to 
publish  a  revised  notice  of  proposed 
rulemaking  to  implement  the  affiliate- 
sharing  provisions  of  the  Fair  Credit 
Reporting  Act.  This  rulemaking 
would  clarify  the  notice  and  opt-out 
obligations  arising  from  the  sharing  of 
consumer  information  with  affiliates. 

•  Change  in  Business  Plans  (12  CFR 
Part  5).  The  OCC  intends  to  seek 
comment  on  a  proposed  rule  that 
would  require  national  banks  to  notify 
the  OCC  of  material  changes  in 
business  plans. 

•  Suspension  and  Debarment  of 
Accounts  (12  CFR  Part  19).  The  OCC, 
along  with  the  other  Federal  banking 
agencies,  intends  to  issue  proposed 
rules  implementing  the  agencies' 
authority  to  suspend  or  debar 
accountants  and  accounting  firms 
from  performing  the  axmual 
independent  audits  that  are  required 
by  section  36  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831m). 

Office  of  Thrift  Supervision 

As  the  primary  Federal  regulator  of 
the  thrift  industiy,  the  Office  of  Thrift 
Supervision  (OTS)  has  established 
regulatory  objectives  and  priorities  to 
supervise  thrift  institutions  effectively 
and  efficiently.  These  objectives  include 


maintaining  and  enhancing  the  safety 
and  soundness  of  the  thrift  industry;  a 
flexible,  responsive  regulatory  structiu* 
that  enables  savings  associations  to 
provide  credit  and  other  financial 
services  to  their  communities, 
particuleu-ly  housing  mortgage  credit; 
and  a  risk-focused,  proactive  approach 
to  supervision. 

OTS  continues  to  work  with  the  other 
Federal  banking  agencies  on  regulations 
where  the  agencies  share  the 
responsibility  to  implement  statutory 
requirements.  The  agencies  are  working 
to  update  capital  standards  to  maintain, 
and,  where  necessary,  improve 
consistency  in  the  agencies'  rules. 
Regulatory  projects  in  this  area  include 
the  following: 

•  Implementation  of  a  Revised  Basel 
Capital  Accord.  The  OTS  plans  to 
initiate  one  or  more  rulemakings  to 
revise  its  regulatory  capital 
requirements  to  take  account  of 
expected  revisions  to  the  1988  Basel 
Accord.  These  rulemakings,  which 
will  be  undertaken  jointly  with  the 
other  Federal  banking  agencies,  will 
address  the  implementation  of 
provisions  of  the  revised  Accord  such 
as  the  internal  ratings-based 
approach,  as  well  as  other  revisions  to 
the  U.S.  domestic  capital  framework 
that  are  appropriate  in  light  of  the 
revised  Accord. 

OTS  and  the  other  Federal  banking 
agencies  anticipate  reproposing  a  rule 
implementing  provisions  of  the  Fair 
Credit  Reporting  Act  (FCRA)  concerning 
information  sharing  with  affiliates.  The 
agencies  informed  those  institutions 
potentially  affected  by  the  rulemaking 
that  any  final  rule  would  not  apply  to 
privacy  notices  sent  before  the  effective 
date  of  the  final  FCRA  rule. 

The  banking  agencies  are  considering 
changes  to  the  Community 
Reinvestment  Act  (CRA)  rules,  based 
upon  the  comments  received  on  the 
joint  advance  notice  of  proposed 
rulemaking  seeking  comments  on  how 
to  improve  the  CRA  regulations,  and 
will  propose  such  changes  as  are 
deemed  appropriate. 

The  banking  agencies  are  considering 
rules  on  the  corporate  governance  of 
depository  institutions  and  on  the 
ability  of  accountants  and  other 
professionals  to  provide  audit  services 
and  practice  before  the  agencies. 

OTS  has  proposed  regulations 
codifying  certain  interpretations 
affecting  the  fiduciary  activities  of 
savings  associations  and  providing 
recordkeeping  requirements  for 
securities  transactions.  OTS  is  also 


considering  possible  amendments  to  its 
regulations  governing  directors  and 
officers  of  savings  associations. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

The  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  issues  regulations  to 
enforce  the  Federal  laws  relating  to  the 
manufacture  and  commerce  of  alcohol 
products,  tobacco  products,  firearms 
and  explosives.  ATF's  missions  and 
regulations  are  designed  to: 

•  Curb  illegal  traffic  in.  and  criminal 
use  of,  firearms,  and  to  assist  State, 
local,  and  other  Federal  law 
enforcement  agencies  in  reducing 
crime  and  violence; 

•  Facilitate  investigations  of  violations 
of  Federal  explosives  laws  and  arson- 
for-profit  schemes; 

•  Regulate  the  alcohol,  tobacco, 
firearms,  and  explosives  industries, 
including  systems  for  licenses  and 
permits; 

•  Assure  the  collection  of  all  alcohol, 
tobacco,  firearms,  and  ammunition 
taxes,  and  obtain  a  high  level  of 
voluntary  compliance  with  all  laws 
governing  those  industries; 

•  Suppress  commercial  bribery, 
consumer  deception,  and  other 
prohibited  practices  in  the  alcoholic 
beverage  industry;  and 

•  Assist  the  States  in  their  efforts  to 
eliminate  interstate  trafficking  in,  and 
the  sale  and  distribution  of,  cigarettes 
in  avoidance  of  State  taxes. 

hi  2003.  ATF  is  initiating  a  multiyear 
plan  to  revise  its  regulations  in  plain 
language.  As  resources  permit,  the  ATF 
will  update  and  revise  regulations  to  be 
more  clear  and  concise,  using  the 
principles  of  plain  language.  ATF  began 
the  groundwork  for  this  priority  in  2002 
by  starting  recodifications  in  Title  27. 
These  changes  reorganize  ATF 
regulations  into  a  more  logical 
sequence.  The  plain  language  revisions 
will  make  ATF  rules  more  accessible  to 
small  businesses  and  to  the  public. 

ATF  will  continue,  as  a  priority 
during  fiscal  year  2003,  modifications  to 
its  regulations  governing  commerce  in 
explosives.  ATF  continues  analysis  of 
its  regulations  governing  storage 
requirements  for  explosives,  including 
fireworks  explosive  materials.  ATF 
plans  to  issue  regulations  in  response  to 
closing  loopholes  in  purchasing 
explosives  materials,  as  directed  by 
legislation  now  pending  or 
contemplated. 
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Bureau  of  the  Public  Debt 

The  Bureau  of  the  Public  Debt  (BPD) 
administers  regulations: 

•  Governing  transactions  in  government 
securities  by  Government  securities 
brokers  and  dealers  under  the 
Government  Securities  Act  of  1986 
(GSA). 

•  Implementing  Treasury's  borrowing 
autfiority,  including  rules  governing 
the  sale  and  issue  of  savings  bonds, 
marketable  Treasury  securities,  and 
State  and  local  government  securities. 

•  Setting  out  the  terms  and  conditions 
by  which  Treasury  may  redeem  (buy 
back)  outstanding,  unmatiired 
marketable  Treasury  securities 
through  debt  bujrback  operations. 

•  Governing  the  acceptability  and 
valuation  of  all  collateral  pledged  to 
secure  deposits  of  public  monies  and 
other  financial  interests  of  the  Federal 
Government. 

Treasury's  GSA  rules  govern  financial 
responsibility,  the  protection  of 
customer  funds  and  securities, 
recordkeeping,  reporting,  audit,  and 
large  position  reporting  for  all 
Government  securities  brokers  and 
dealers,  including  financial  institutions. 
Dxiring  fiscal  year  2003,  BPD  will  give 
priority  to  the  issue  of  final 
amendments  to  Treasury's  Large 
Position  Rules  that  pertain  to  very  large 
positions  in  certain  Treasury  secimties. 
The  modifications  will  improve,  the 
information  available  to  Treasury 
concerning  the  causes  of  market 
shortages.  A  proposed  rule  was 
published  for  comment  on  this  matter  in 
July  2002. 

The  rules  setting  out  the  terms  and 
conditions  for  the  sale  and  issue  of 
marketable  book-entry  Treasury  bills, 
notes,  and  bonds  are  known  as  the 
Uniform  Offering  Circular.  During  fiscal 
year  2003,  BPD  will  accord  priority  to 
rewriting  the  Uniform  Offering  Circular 
in  plain  language.  This  will 
communicate  the  auction  rules  in  a 
more  direct  and  effective  manner.  BPD 
will  also  give  priority  to  any  further 
regulatory  action  the  Department  deems 
appropriate  regarding  the  net  long 
position  reporting.  An  advance  notice  of 
proposed  rulemaking  was  published  in 
April  2002  soliciting  comments  on  the 
timing  and  reporting  of  the  net  long 
position  in  Treasury  auctions. 

Financial  Management  Service 

The  Financial  Management  Service 
(FMS)  issues  regulations  to  improve  the 
quality  of  Government  financial 
management  and  to  administer  its 


payments,  collections,  debt  collection, 
and  Govemmentwide  accounting 
programs. 

During  fiscal  year  2003,  FMS' 
regulatory  priorities  will  include  several 
ongoing  initiatives  in  the  following 
areas: 

•  Payment  of  Federal  Taxes  c    d  the 
Treasury  Tax  and  Loan  Pro<^ram 
(TTS-L)  (31  CFR  Part  203).  FMS 
expects  to  revise  this  rule  to  support 
operational  changes  to  the  system 
used  for  the  collection  of  corporate 
withholding  taxes.  FMS  will 
streamline  this  rule  and  write  it  in 
plain  language. 

•  Automated  Clearing  House  (ACH)  (31 
CFR  Part  210).  FMS  will  continue  to 
update  this  rule,  which  establi^es 
standards  for  Federal  Government 
payments  and  collections  via  the  ACH 
system.  FMS  will  revise  this  rule  in 
order  to  stay  current  with  private 
industry  rules  and  to  facilitate  the 
continued  expansion  of  electronic 
commerce. 

•  Checks  Drawn  On  the  United  States 
Treasury  (31  CFR  Part  240).  FMS 
intends  to  propose  revisions  to  its  rule 
governing  the  indorsement  and 
payment  of  checks  drawn  on  the 
United  States  Treasury.  The  proposed 
revisions  will  relate  to.  among  other 
things,  finality  of  payment,  liability 
for  checks  bearing  material  defects  or 
alterations,  and  the  use  of  powers  of 
attorney. 

•  Debt  Collection  Improvement  Act  of 
1996  (DCIA)  (31  CFR  Part  285).  FMS 
plans  to  issue  general  rules  governing 
the  offset  of  Federal  Government 
payments  to  collect  delinquent  non- 
tax debt  owed  to  Federal  agencies. 
These  rules  will  clarify  the  policies 
and  procedures  applicable  to  the 
collection  of  debt  through  the 
Treasiuy  Offset  Program  and  will 
facilitate  full  implementation  of  the 
program. 

Community  Development  Financial 
Institutions  Fund 

The  Community  Development 
Financial  Institutions  Fund  (Fxmd)  was 
established  by  the  Community 
Envelopment  Banking  and  Financial 
histitutions  Act  of  1994  (12  U.S.C.  4701 
et  seq.).  The  primary  purpose  of  the 
Fund  is  to  promote  economic 
revitalization  and  community 
development  through  investments  in. 
and  assistance  to.  community 
development  financial  institutions 
(CDFIs).  principally  through  the  CDFI 
Program,  hi  FY  2003,  the  CDFI  Program 
will  comprise  three  components:  the 


Core/Intermediary  Component,  the 
Small  Capitalization  Component,  and 
the  Technical  Assistance  Component.  In 
addition,  the  Fund  administers  the 
Native  American  CDFI  Technical 
Assistance  Program,  which  provides 
capacity  building  grants  to  promote  the 
development  of  CDFIs  that  serve  Native 
American,  Alaska  Native  and  Native 
Hawaiian  communities,  and  the  Bank 
Enterprise  Award  (BEA)  Program,  which 
encoiu'ages  insured  depository 
institutions  to  engage  in  eligible 
development  activities  and  to  make 
equity  investments  in  CDFIs. 

In  addition,  the  Fund  administers  the 
New  Markets  Tax  Credit  (NMTC) 
Program,  in  coordination  with 
Treasury's  Office  of  Tax  Policy  and  the 
Internal  Revenue  Service.  The  NMTC 
Program  is  intended  to  spur  investments 
in  businesses  located  in  low-income 
communities.  Under  the  NMTC 
Program,  taxpayers  are  provided  a  credit 
against  Federal  income  taxes  for 
qualified  investments  made  to  acquire 
stock  or  other  equity  interests  in 
designated  Community  Development 
Entities  (CDEs).  Substantially  all  of  the 
proceeds  of  qualified  investments  must 
in  turn  be  used  by  the  CDE  to  make 
qualified  investments  in  low-income 
communities. 

The  Fimd's  fiscal  year  20Q3regulatory 
priority  will  focus  on  the  NmI"C 
Program,  by  developing  guidance  and/or 
regulations  regarding  aspects  of  the 
administration  and  operation  of  the 
program.  In  the  last  quarter  of  FY  2002, 
the  Fund  is  developing  revisions  to  the 
regulations  that  govern  the  CDFI 
Program  and  the  BEA  Program. 

TREAS 


PROPOSED  RULE  STAGE 


112.  REVISION  OF  BREWERY 
REGULATIONS  AND  ISSUANCE  OF 
REGULATIONS  FOR  TAVERNS  ON 
BREWERY  PREMISES  (BREWPUBS) 

Priority: 

Other  Significant 

Legal  Authority: 

26  use  5051  to  5057;  26  USC  5401 
to  5418;  27  USC  205 

CFR  Citation: 

27  CFR  7;  27  CFR  25 

Legal  Daadline: 

None 
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Abstract: 


ATF  intends  to  streamline  regulations 
applying  to  breweries.  ATF  will 
eliminate  obsolete  regulatory 
provisions.  A  formula  system  for 
manufactured  beer  products  will 
replace  statements  of  process  attached 
to  the  brewers  notice.  The  annual 
notice  for  small  brewers  to  pay  the 
reduced  rate  of  tax  will  be  eliminated. 
Separate  regulations  for  brewpubs  will 
be  added  to  part  25.  A  section  will  be 
added  to  part  25  to  authorize  and 
regulate  the  alternating  use  of  brewery 
premises  by  different  brewers. 
Regulations  authorizing  the  operation 
of  brew-on-premises  facilities  will  be 
added  to  part  25. 

Statement  of  Need: 

ATF  intends  to  streamline  its 
regulations  applying  to  the  brewing 
industry.  These  changes  will  simplify 
brewery  reports  and  operations  and 
eliminate  obsolete  regulatory 
provisions.  Sj)ecific  changes  would 
include  the  implementation  of  a 
formula  system  for  the  breweries  to 
replace  the  statement  of  process;  the 
establishment  of  a  separate  subpart 
containing  simplified  regulations  for 
brewpubs:  authorizing  alternating 
brewery  premises  among  different 
proprietors;  eliminating  the  annual 
notice  to  pay  the  reduced  rate  of  tax 
for  most  breweries;  authorizing  brewers 
to  file  the  Brewer's  Report  of 
Operations  on  a  quarterly  basis;  and 
authorizing  many  brewers  to  take 
inventories  quarterly  rather  than 
monthly.  The  rule  will  also  propose 
minimum  production  standards  for  beer 
thereby  reducing  formula  filings  and  a 
revised  statement  of  net  contents 
requirement  for  certain  container  sizes. 

Summary  of  Legal  Basis: 

ATF  has  undertaken  this  review  of 
brewery  regulations  as  part  of  the 
President's  Regulatory  Initiative.  These 
regulations  are  issued  under  the  general 
authority  of  the  Secretary  of  the 
Treasury  to  promulgate  regulations  to 
implement  the  Internal  Revenue  Code 
and  the  Federal  Alcohol  Administration 
Act. 

Alternatives: 

Not  applicable.  ATF  believes  that 
industry  will  support  these  regulatory 
changes  because  Uiey  will  streamline 
regulatory  requirements  applying  to  the 
brewing  industry. 

AnticifMrted  Cost  and  Benefits: 

The  proposed  regulations  will  benefit 
the  brewing  industry  by  reducing 


required  inventories,  notices,  and  other 
submissions  to  ATF. 

Risi(s: 

Not  applicable. 
Timetable: 


Action 


FR  CH* 


12/0(V02 
03/0(V03 

12/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 


Agency  Contact: 

Charles  N.  Bacon 

Program  Manager 

Department  of  the  Treasury 

Bureau  of  Alcohol,  Tobacco  and  Firearms 

Room  701 

10  Causeway  Street 

Boston,  MA  02222 

Phone:  617  557-1323 

Fax:  617  557-1251 

Email:  cnbacon@bost.atf.treas.gov 

RtN:  1512-AB37 

TREAS 

113.  COMMERCE  IN  EXPLOSIVES 
(INCLUDING  EXPLOSIVES  IN  THE 
HREWORKS  INDUSTRY) 
(RULEMAKING  RESULTING  FROM  A 
SECTION  610  REVIEW) 

Priority: 

Other  Significant 
l.egal  Auttwrity: 

5  use  552(a):  31  USC  9303;  31  USC 
9304:  40  USC  304(k);  18  USC  847;  18 
USC  921  to  930;  18  USC  1261;  19  USC 
1612;  19  USC  1613;  19  USC  1618;  26 
USC  7101;  26  USC  7322  to  7326;  31 
USC  9301 

CFR  Citation: 

27CFR55 
Legal  Deadline: 

None 

Abstract: 

Pursuant  to  section  610  of  the 
Regulatory  Flexibility  Act.  ATF 
published  a  notice  on  January  10,  1997, 
seeking  public  comments  on  whether 
it  should  revise  its  regulations,  codified 
at  27  CFR  part  55,  governing  Commerce 


in  Explosives  (Including  Explosives  in 
the  Fireworks  Industry).  Based  on 
comments  received,  ATF  plans  to 
initiate  a  rulemaking  to  revise  these 
regulations  in  2002. 

Statement  of  Need: 

This  notice  of  proposed  rulemaking 
will  address  many  of  the  issues  in  part 
55,  Commerce  in  Explosives,  especially 
the  issues  in  requirements  for 
explosives,  including  fireworks 
explosive  materials.  Pursuant  to  the 
periodic  review  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
610),  ATF  published  on  January  10, 
1997  a  general  notice  initiating  the 
review  of  a  final  rule  published  in  1990 
concerning  the  storage  of  fireworks 
explosives  materials.  The  1990  rule, 
which  was  issued  as  a  result  of  the 
number  and  severity  of  explosions 
occurring  on  the  premises  of  special 
fireworks  plants,  amended  certain 
regulations  codified  at  27  CFR  part  55, 
generally  concerning  the  recordkeeping 
and  storage  of  fireworks  explosive 
materials.  The  regulations  also  codified 
two  fireworks-related  rulings  issued  in 
1979  and  1985,  and  the  provisions  of 
Public  Law  99-308  relating  to  black 
powder.  As  a  result  of  the  public 
comments  received  in  response  to  the 
General  Notice  and  further  study  of  this 
issue,  ATF  will  issue  a  notice  of 
proposed  rulemaking  covering  this  and 
related  commerce  and  storage  of 
explosives  issues. 

Summary  of  Legal  Basis: 

18  U.S.C.  847  grants  the  Secretary  of 
the  Treasury  broad  discretion  to 
promulgate  regulations  necessary  for 
the  importation,  manufacture, 
distribution,  and  safe  storage  of 
explosives  materials.  18  U.S.C.  846 
authorizes  the  Secretary  to  prescribe 
precautionary  measures  to  prevent  the 
recurrence  of  accidental  explosions  in 
which  explosive  materials  were 
involved.  The  General  Notice  and 
upcoming  notice  of  proposed 
rulemaking  are  also  being  issued 
pursuant  to  section  610  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
610),  which  requires  an  agency  to 
review  within  10  years  of  publication 
rules  for  which  an  agency  prepared  a 
final  regulatory  flexibility  analysis 
addressing  the  impact  of  the  rule  on 
small  businesses  or  other  small  entities. 

Alternatives: 

Alternatives  will  be  examined  in  the 
context  of  public  comments  to  the 
notice  of  proposed  rulemaking. 
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AnticifMtsd  Coat  and  Benefits: 

Unknown  at  this  time. 

Rislts: 

Not  applicable. 
Timetable: 


Action 


FR  Cite 


General  Notice  of        01/10/97   62  FR  1386 

Regulatory  Review 
NPRM  12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entitles  Affectad: 

No 

Government  Levels  Affected: 

None 


Ageftcy  Contact: 

James  Ficaretta 

Program  Manager 

Department  of  the  Treasury 

Bureau  of  Alcohol,  Tobacco  and  Firearms 

^50  Massachusetts  Avenue  NW. 

Washington,  DC  20226 

Phone:  202  927-8210 

RIN:  1512-AB48 

HLUNG  COOE  4aiO-2S-S 
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DEPARTMEHT  OF  VETERANS 
AFFAIRS  (VA) 

Statement  of  Regulatory  Priorities 

The  Department  of  Veterans  Affairs 
(VA)  administers  benefit  programs  that 
recognize  the  important  public 
obligations  to  those  who  served  this 
Nation.  VA's  regulatory  responsibility  is 
almost  solely  confined  to  carrying  out 
mandates  of  the  laws  enacted  by 
Congress  relating  to  programs  for 
veterans  and  their  beneficiaries.  VA's 
major  regulatory  objective  is  to 
implement  these  laws  with  fairness, 
justice,  and  efficiency. 

Most  of  the  regulations  issued  by  VA 
involve  at  least  one  of  three  VA 
components:  The  Veterans  Benefits 
Administration,  the  Veterans  Health 
Administration,  and  the  National' 
Cemetery  Administration.  The  primary 
mission  of  the  Veterans  Benefits 
Administration  is  to  provide  high- 
quality  and  timely  nonmedical  benefits 
to  eligible  veterans  and  their 
beneficiaries.  The  primary  mission  of 
the  Veterans  Health  Administration  is  to 
provide  high-quality  health  care  on  a 
timely  basis  to  eligible  veterans  through 
its  system  of  medical  centers,  nursing 
homes,  domiciliaries,  and  outpatient 
medical  and  dental  facilities.  The 
primary  mission  of  the  National 
Cemetery  Administration  is  to  bury 
eligible  veterans,  members  of  the 
Reserve  components,  and  their 
dependents  in  VA  National  Cemeteries 
and  to  maintain  those  cemeteries  as 
national  shrines  in  perpetuity  as  a  final 
tribute  of  a  grateful  Nation  to  honor  the 
memory  and  service  of  those  who 
served  in  the  Armed  Forces. 

A  new  priority  undertaken  at  VA 
includes  a  comprehensive  effort  to 
review,  reorganize,  and  rewrite  the 
existing  VA  regulations  contained  in 
part  3  of  38  CFR.  The  goal  of  the 
Regulation  Rewrite  Project  is  to  improve 
the  clarity  and  logical  consistency  of 
these  regulations  in  order  to  better 
inform  veterans  and  their  family 
members  of  their  entitlements. 

The  Department  of  Veterans  Affairs' 
2002  regulatory  plan  contains  one 
ndemaking  action  from  the  Veterans 
Health  Administration.  The  Veterans 


Health  Administration  rulemaking  is 
RIN  2900-AK08  "Payment  or 
Reimbursement  for  Emergency 
Treatment  Furnished  at  Non-VA 
Facilities,"  which  amends  the 
Department's  medical  regulations  by 
establishing  a  mechanism  for  payment 
or  reimbursement  for  certain  non-VA 
emergency  services  furnished  to 
veterans  for  nonservice-connected 
conditions. 

VA 


RNAL  RULE  STAGE 


114.  PAYMENT  OR  REIMBURSEMENT 
FOR  EMERGENCY  TREATMENT 
FURNISHED  AT  NON-VA  FACILITIES 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  AuttK>rity: 

38  use  501;  38  USC  1725;  PL  106-117 
CFR  Citation: 
38  CFR  17 

Legal  Deadline: 

NPRM,  Statutory,  May  22,  2000,  180 
days  after  effective  date  of  PL  106-117. 

Abstract 

This  document  amends  the  Department 
of  Veterans  Affairs  medical  regulations 
by  establishing  a  mechanism  for 
payment  or  reimbursement  for  certain 
non-VA  emergency  services  furnished 
to  veterans  for  nonservice-connected 
conditions.  This  amendment  is 
necessary  to  implement  provisions  of 
"The  Veterans  Millennium  Health  Care 
and  Benefits  Act." 

Statement  of  Need: 

Public  Law  No.  106-117  "The  Veterans 
Millennium  Health  Care  and  Benefits 
Act"  requires  this  amendment  to 
implement  its  provisions. 

Summary  of  Legal  Basis: 

38  U.S.C.  1725  authorizes  VA  to 
establish  provisions  for  payment  or 
reimbursement  for  certain  non-VA 


emergency  services  furnished  to 
Veterans  for  nonservice-connected 
conditions. 

Altematives: 

The  altematives  that  the  Department 
had  to  consider  are  the  amount  of 
reimbursement  and  the  location  where 
claimants  can  file  a  claim. 

AnticifMrted  Cost  and  Benefits: 

Cost  projection  for  FY  2001  is  $66  to 
$75  million.  The  FY  2003  budget,  in 
accordance  with  section  1 725  of  title 
38.  will  provide  an  updated  estimate 
of  the  full  year  impact  of  this 
legislation  expected  to  be  incurred  in 
FY  2003. 

Risks: 

None. 

Timetable: 


Action 


Dirte  FR  CM* 


05/29/00    66  FR  36467 


07/19/01    66  FR  36467 
07/19/01 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End  (Infomfiation 

Collection) 
Interim  Final  Rule        07/19/01 

Effective  (38  CFR 

17.004) 
Interim  Final  Rule        09/10/01 

Comment  Period 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

None 

Agency  Contact: 

Roscoe  G.  Butler 

Chief,  Policy  and  Operations  (163) 

Department  of  Veterans  Affairs 

Veterans  Health  Administration 

810  Vermont  Avenue  NW 

Washington.  DC  20420 

Phone:  202  273-8302 

Fax:  202  273-9609 

Email:  roscoe.butlei^hq.med.va.gov 

RIN:  2900-AK08 

BILUNG  CODE  8320-01-8 


ENVIRONMENTAL  PROTECTION 
AGENCY  (EPA) 

Statement  of  Priorities 


OVERVIEW 

Since  1970  the  U.S.  Environmental 
Protection  Agency  (EPA)  has  had  the 
major  Federal  responsibility  for 
protecting  the  quality  of  the  American 
environment  and  controlling  the  effects 
of  pollution  on  public  health.  EPA 
fulfills  these  responsibilities  using  a 
combination  of  tools,  and  over  the  past 
three  decades  EPA's  actions  have  led  to 
measurable  improvements  in  air  and 
water  quality,  significant  reductions  in 
solid  and  h^ardous  wastes,  and 
lijnitations  on  the  use  of  harmful 
pesticides. 

In  the  year  ahead  EPA  will  continue 
its  regulatory  and  nonregulatory 
activities  in  order  to  further  protect  the 
Nation's  air.  water,  and  land  from  the 
harmful  effects  of  pollution.  In 
particular,  the  Agency  will  focus  its 
attention  on  the  President's  Clear  Skies 
Initiative,  the  protection  of  specific 
watersheds  and  the  strengthening  of 
urban  economies  through  the  enhanced 
cleanup  of  brownfields. 

But  in  one  particiUar  area  EPA's 
responsibilities  have  changed 
substantially  over  the  past  year,  and 
they  vtrill  continue  to  change  in  the  year 
ahead.  After  the  terrorist  attacks  of 
September  11.  2001.  EPA  —  like  the  rest 
of  the  nation  —  reordered  its  priorities 
so  that  it  could  sharply  increase  the 
services  it  provides  in  terms  of  both 
preventing  futvire  terrorist  attacks  and 
cleaning  up  the  effects  of  such  attacks, 
should  any  occur  in  the  future.  The 
response  to  future  terrorism  and  its 
potential  effects  on  himian  health  and 
environmental  quality  is  now  one  of 
EPA's  top  priorities.  This  new  priority 
is  affecting  the  structure  of  EPA's 
programs,  the  Agency's  budget,  and  its 
regulatory  agenda. 

EPA  also  has  made  assistance  to  small 
businesses  a  top  priority  both  in  terms 
of  the  direct  services  it  provides  to  those 
businesses  and  the  consideration  it 
gives  them  when  developing 
regulations.  The  Agency  is  committed  to 
fulfilling  the  President's  pledge  that 
"...we're  going  to  do  everything  we  can 
to  clean  up  the  regulatory  burden  on 
small  businesses." 

EPA  continues  to  give  a  high  priority 
to  fresh  thinking  and  innovation  in  its 
efforts  to  protect  human  health  and  the 
environment.  Innovative  methods  of 
achieving  environmental  goals  are  being 
incorporated  into  EPA's  regulations,  and 
they  are  an  important  part  of  the 


Agency's  regulatory  agenda  in  each  of 
its  program  offices. 

Moreover.  EPA's  iimovations  extend 
beyond  regulations  and  into  a  range  of 
voluntary  partnerships  with  industry. 
State  governments,  and  local 
conununities.  partnerships  that  are 
leading  to  measurable  environmental 
improvements.  Although  those 
partnerships  often  support  activities 
that  generate  environmental  benefits 
beyond  those  required  by  environmental 
regulations,  many  of  them  also  result  in 
more  effective  and  less  burdensome 
regiilations.  Like  EPA's  emphasis  on 
innovation,  partnerships  involving 
individual  facilities  and  whole 
industries  cut  across  all  of  EPA's 
program  offices. 

Water  Infirastmcture  Security 

EPA's  response  to  the  terrorist  attacks 
of  September  11.  2001,  and  its 
subsequent  homeland  security  efforts 
have  not  involved  the  need  to 
promulgate  new  regulations. 

The  responsibility  and  authority 
provided  to  the  Agency  with  respect  to 
certain  public  drinking  water  systems 
under  the  Public  Health  Security  and 
Bioterrorism  Response  Act.  signed  into 
law  on  June  12.  2002.  may  require  the 
promulgation  of  a  codification  rule  or 
other  r^ulation. 

Assistance  to  Small  Businesses 

Because  of  the  crucial  role  played  by 
small  businesses  in  sustaining  the 
health  of  the  national  economy.  EPA  has 
undertaken  several  activities  that  make 
it  easier  for  those  businesses  to 
understand  and  fulfill  their 
environmental  responsibilities.  Those 
activities  constitute  a  strategically 
important  priority  in- EPA's  regulatory 
agenda,  and  in  many  cases  they  provide 
assistance  that  goes  beyond  EPA's 
formal  regulatory  responsibilities,  while 
encouraging  small  businesses  to 
improve  their  environmental 
performance  beyond  what  is  required  by 
regulation. 

In  particular,  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  amendments  to  the 
Regulatory  Flexibility  Act  (RFA)  give 
small  businesses  the  opportiinity  to 
participate  early  in  the  development  of 
certain  regulations  so  that  their  special 
needs  are  given  full  considi  ■.  ation.  For 
rules  that  may  have  a  significant  effect 
on  small  businesses.  EPA  solicits  input 
irom  those  businesses  and  considers 
alternatives  that  minimize  adverse 
impacts.  All  of  EPA's  activities  under 
SBREFA  and  RFA  have  a  high  priority 
on  the  Agency's  regulatory  ag«ida. 


EPA  also  will  encourage  wider  use  of 
self-certification  for  small  businesses,  a 
system  that  is  starting  to  become  a 
reality  in  several  states.  Under  this 
sector-based  program,  industrywide 
environmental  performance  standards 
are  established  with  annual 
certifications  of  compliance.  This 
system  eases  the  regulatory  burden  on 
small  businesses  while  improving  and 
rewarding  compliance  with  regulation. 
EPA's  emphasis  on  small-business 
assistance  extends  to  all  of  its  program 
offices. 

Regulatory  Innovation 

Innovation  has  been  an  important 
priority  at  EPA  for  the  past  several 
years,  and  it  vsrill  be  a  priority  into  the 
future,  because  it  has  demonstrated  its 
potential  for  improving  envirorunental 
quality  beyond  what  is  possible  with 
traditional  regulations.  As  EPA  develops 
its  regulations,  the  Agency  will  continue 
to  include  economic  incentives, 
compliance  assistance,  and  other  types 
of  mechanisms  that  have  proven  capable 
of  motivating  better  environmental 
performance  by  individuals, 
communities,  businesses,  and  industry 
sectors.  EPA  also  will  support 
environmental  technology  innovation 
by  ensuring  that  environmental 
regulations  encourage  and  provide  the 
flexibility  for  use  of  innovative 
technologies.  Regulatory  flexibility,  cost 
reduction,  information  transfer,  and 
technology  development  are  all  key 
parts  of  H'A's  emphasis  on  regidatory 
innovation,  and  they  will  be  evident  in 
EPA's  efforts  to  develop  a  number  of 
regulations,  including  those  related  to 
Clear  Skies. 

Voluntary  Partnerships 

For  the  past  several  years  EPA  has 
placed  a  high  priority  on  working  as 
partners  with  both  individual  facilities 
and  whole  industries  to  help  them 
improve  their  environmental 
|>erfonnance.  In  many  cases,  these 
partnerships  —  such  as  Energy  Star  and 
WasteWise  —  support  industry  efforts  to 
reduce  pollution  in  ways  that  are  not 
required  by  Federal  regulation.  But 
voluntary  partnerships  between  EPA 
and  regulated  businesses  also  are 
directly  affecting  the  quality  of  the 
Agency's  regulations.  For  example,  by 
working  closely  with  trade  associations, 
the  Agency  has  been  able  to  develop 
regulations  that  meet  environmental 
gcals  while  still  being  responsive  to  the 
special  needs  or  circumstances  of 
particular  industries.  Because 
EPA/private  sector  partnerships  hold  so 
much  potential  for  improving 
regulations,  they  will  continue  to  be  a 
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priority  for  the  Agency's  regulatory 
agenda. 

HIGHLIGHTS  OF  EPA'S 
REGULATORY  PLAN 

Office  of  Air  and  Radiation 

EPA's  Office  of  Air  and  Radiation 
(OAR)  remains  committed  to  taking 
advantage  of  the  flexibility  granted  by 
the  Clean  Air  Act  that  enables 
companies,  States,  and  communities  to 
meet  clean  air  goals  with  cost-effective 
approaches.  Consequently,  this 
flexibility  is  a  major  priority  in  OAR's 
regulatory  agenda  for  the  coming  year. 

In  1997  the  Agency  established  new, 
more  stringent  national  ambient  air 
quality  standards  for  ozone  and 
particulate  matter  (PM)  based  on  new 
scientific  information  indicating  that 
new  standards  were  needed  to  protect 
public  health  with  an  adequate  margin 
for  safety.  In  1999  a  panel  of  the  D.C. 
Circuit  Court,  in  a  2  to  1  decision,  held 
that  the  statutory  provision  authorizing 
issuance  of  such  standards  constituted 
an  impermissible  delegation  of 
authority,  as  interpreted  by  EPA.  and 
therefore  was  unconstitutional.  On 
appeal  to  the  United  States  Supreme 
Court,  this  decision  was  reversed  in  a 
unanimous  vote.  On  remand,  the  same 
panel  of  the  D.C.  Circuit  upheld  all  of 
the  challenged  standards  for  PM  and 
ozone.  The  Agency  now  is  working  on 
an  implementation  program  for  ozone  to 
respond  to  different  aspects  of  the  court 
decisions.  The  Agency  also  is 
proceeding  with  the  next  legislatively 
mandated  review  of  the  standards.  In 
addition,  in  response  to  a 
recommendation  from  the  Office  of 
Management  and  Budget's  Office  of 
Information  and  Regulatory  Affairs 
(OIRA).  OAR  is  collaborating  with  OIRA 
to  identify  specific  types  of  health 
research  that  would  be  useful  in 
enhancing  OAR's  ability  to  quantify  the 
health  benefits  from  future  reductions  in 
human  exposure  to  particulate  matter. 

To  date,  EPA's  air  toxics  program  has 
focused  primarily  on  reducing 
emissions  from  large  industrial  sources 
through  technology-based  standards. 
Since  1990.  th*  Agency  has  issued 
standards  affecting  77  different 
industries,  such  as  petroleum  refineries 
and  chemical  manufacturing  plants. 
When  fully  implemented,  these 
standards  will  reduce  more  than  one 
million  tons  of  toxic  air  emissions  per 
year.  Through  other  efforts  such  as 
phasing  lead  out  of  gasoline,  EPA  also 
has  significantly  reduced  air  toxics  frt>m 
cars  and  trucks. 

OAR  will  continue  to  set  technology- 
based  standards  for  large  industries.  "The 


rules  listed  in  this  year's  regulatory  plan 
—  covering  industrial  boilers, 
institutional/commercial  boilers,  wood 
manufacturing,  reciprocating  engines, 
combustion  turbines,  and  automobile 
painting  operations  —  are  among  the 
most  significant  remaining  categories  to 
be  regulated  under  this  program.  While 
working  on  these  standards,  OAR  is 
beginning  to  evaluate  those  sources  with 
standards  already  in  place  to  determine 
if  the  remaining  risk  from  those  sources 
warrants  additional  regulation. 

OAR  also  is  implementing  an  Urban 
Air  Toxics  Strategy,  which  focuses  on 
33  air  toxics  that  pose  the  greatest  risk 
to  the  largest  number  of  urban  areas. 
This  strategy  presents  OAR's  plan,  both 
nationally  and  locally,  to  reduce  these 
toxic  emissions.  Finally,  to  better 
understand  and  measure  risks  from  air 
toxics.  OAR  is  conducting  important 
health  research  while  improving 
emissions  inventories,  modeling 
capability,  and  monitoring  networks. 

To  assist  States  in  meeting  clean  air 
goals.  OAR  is  proceeding  with  Federal 
programs  aimed  at  achieving  large,  cost- 
effective  reductions  in  particulate 
matter  (PM)  and  ozone-forming  nitrogen 
oxide  (NOX)  emissions.  OAR  ^so  is 
working  to  develop  a  rule  to  control 
emissions  from  off-road  vehicles  such  as 
construction  equipment.  In  addition, 
OAR  is  in  the  final  stages  of  completing 
a  rulemaking  to  help  States  reduce 
airborne  ozone  concentrations  resulting 
from  the  windblown  transfer  of  NOX 
emissions  from  the  Midwest  to  the  East 
Coast. 

Of  these  actions,  one  supports 
nominations  of  reform  candidates  in 
public  comments  responding  to  OMB's 
2001  Report  to  the  Congress  on  the  costs 
and  Benefits  of  Regulations.  This  action 
is  the  rulemaking  entitled  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Particulate  Matter,  which  supports 
the  nomination  to  revise  this  standard. 

Office  of  Water 

EPA's  Office  of  Water  (OW)  has 
established  six  regulatory  priorities  for 
the  coming  year.  They  include  rules 
affecting  cooling-water  intakes, 
industrial  and  municipal  wastewater 
pollution,  concentrated  animal  feeding 
operations  (CAFOs),  the  Total 
Maximum  Daily  Load  (TMDL)  program. 
Clean  Water  Act  (CWA)  jurisdiction, 
and  drinking  water. 

EPA  intends  to  issue  two  rules  to 
minimize  the  adverse  environmental 
impacts  associated  with  cooling-water 
intakes.  As  the  name  implies,  certain 
industrial  operations  require  large 
volumes  of  water  to  be  (frawn  in  frtim 


a  surface  water  body  in  order  to  regulate 
the  operating  temperature  of  equipment. 
Given  the  makeup  of  the  regulated 
community,  entities  that  own  or  operate 
steam  electric  power  plants  would  bear 
most  of  the  costs  of  these  rules.  The 
expected  benefits  would  be  significant 
reductions  in  aquatic  organisms  killed 
or  injured  by  impingement  (being 
pinned  against  screens  or  other  parts  of 
a  cooling-water  intake  structure)  or 
entrainment  (being  drawn  into  cooling 
water  systems  and  subjected  to  thermal, 
physical,  or  chemical  stresses). 

EPA  also  will  issue  two  regulations  to 
help  control  industrial  and  municipal 
wastewater  pollution.  First,  for  the 
metal  products  and  machinery  industry, 
EPA  expects  to  issue  effluent  limitations 
to  reduce  the  discharge  of  millions  of 
pounds  of  conventional  and  toxic 
pollutants.  These  reductions  would 
achieve  significant  improvements  in 
water  quality.  Second,  EPA  expects  to 
propose  a  rule  to  better  control  sanitary 
sewer  overflows  (SSOs).  EPA  estimates 
that  about  60,000  SSOs  discharge 
untreated  sewage  to  the  environment 
yearly,  exposing  the  public  to  health 
risks  (primarily  from  pathogens  in 
imtreated  sewage).  The  proposed  rule 
would  clarify  the  existing  prohibition  of 
these  overflows,  improve  public 
notification  and  reporting,  and  provide 
guidelines  for  planning  and  managing 
sewer  systems.  It  also  would  ensure  that 
several  thousand  "satellite"  sewer 
collection  systems  are  covered  by 
permit  requirements. 

CAFOs  present  significant  risks  to 
water  quality  through  runoff  from 
animal  feeding  facilities  and  feumland 
where  manure  has  been  spread.  EPA 
will  revise  existing  regulations  to  better 
control  these  risks.  The  revisions  v«rill 
control  the  discharge  and  runoff  of 
excess  nutrients  and  other  pollutants 
and,  in  turn,  improve  surface  water 
quality. 

EPA  plans  to  propose  to  withdraw  the 
July  2000  TMDL  program  revisions  and, 
at  the  same  time,  to  propose  a  rule 
establishing  a  new  framework  for 
accomplishing  the  water  quality 
planning  and  management  provisions  of 
the  Total  Maximum  Daily  Load  (TMDL) 
program.  EPA  believes  this  framework, 
based  on  the  watershed  approach,  will 
allow  more  jurisdictions  —  i.e.,  States, 
territories,  and  tribes  —  to  use  the 
program  to  contribute  more  effectively 
to  improving  the  Nation's  water  quality. 
The  proposal  recognizes  that  the  major 
responsibility  for  water  quality 
management  resides  with  these 
jurisdictions.  The  goal  of  the  proposal  is 
to  provide  jurisdictions  with  a  tailored 
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yet  flexible  approach  to  water  quality 
management  that  meets  the  imique 
needs  and  situation  of  each  jurisdiction 
and  of  local  conununities,  while 
ensuring  that  progress  is  made  towards 
restoring  the  Nation's  waters  so  they 
attain  and  maintain  water  quality 
standards.  EPA's  proposal  revitalizes 
and  strengthens  the  Continuing 
Planning  Process  (CPP)  as  a  focus  for  a 
variety  of  jurisdictions'  water  quality 
plaiming  and  implementation  activities. 
The  proposed  new  framework  seeks  to 
increase  TMDL  program  flexibility  and 
enhance  stakeholder  participation, 
promote  opportunities  for  trading,  and 
increase  efficiencies  in  establishing, 
approving,  and  implementing  TMDLs. 

EPA  intends  to  undertake  joint 
proposed  rulemaking  with  the 
Department  of  the  Army  to  amend  the 
regulatory  definition  of  waters  subject  to 
the  CWA.  The  existing  regulations 
contain  language  asserting  jiuisdiction 
over  isolated  intrastate  waters,  but  a 
January  9,  2001,  U.S.  Supreme  Court 
opinion  limits  use  of  that  regulatory 
provision.  The  revisions  of  the 
regulations  will  address  the  Court's 
decision,  improve  regulatory  clarity.  . 
and  provide  more  specificity  regarding 
the  scope  of  CWA  jurisdiction. 

Finally,  EPA  is  developing  three  rules 
to  protect  the  safety  of  drinking  water. 
First,  EPA  is  developing  a  proposed 
Long  Term  2  Enhanced  Surface  Water 
Treatment  Rule  (LT2ESWTR)  to  reduce 
risks  from  microbial  pathogens, 
especially  Cryptosporidium,  in  public 
water  systems  that  use  surface  water 
sources.  LT2ESWTR  provisions  would 
target  systems  where  current  standards 
do  not  provide  sufficient  protection, 
including  both  filtered  systems  with 
elevated  source  water  pathogen  levels 
and  also  unfiltered  systems.  Second, 
EPA  plans  to  finalize  the  Groxmd  Water 
Rule,  a  rule  that  addresses  fecal 
contamination  in  public  water  systems 
served  by  ground  water  sources.  Finally, 
EPA  is  developing  a  proposed  Stage  2 
Disinfectants  and  Disinfection 
Byproducts  Rule  to  control  exposure  to 
disinfection  byproducts  beyond  the 
requirements  of  the  Stage  .1 
Disinfectants  and  Disinfection 
Byproducts  Rule.  This  rule  will  respond 
to  new  data  the  Agency  has  received  on 
disinfection  byproduct  occurrence  and 
possible  reproductive  and 
developmental  health  effects. 

Office  of  Prevention,  Pesticides,  and 
Toxic  Substances 

The  Food  Quality  Protection  Act 
(FQPA)  overhauled  U.S.  pesticides  laws, 
enhancing  protections  related  to 
pesticide  residues  in  food  by  requiring 


aggregate  and  amiulative  risk 
assessments,  with  a  special  emphasis  on 
children  and  infants.  EPA  is  currently 
working  on  the  Pesticide  Tolerance 
Reassessment  Program,  a  ten-year 
program  to  reevaluate  the  safety  of  all 
pesticide  residues  in  food.  Under  this 
program,  EPA  has  completed 
reassessment  of  two-thirds  of  the 
tolerances  for  pesticide  residues  in 
foods.  Implementation  of  FQPA  has 
required  an  increase  of  the  activities  of 
the  Scientific  Advisory  Panel  (SAP) 
established  under  the  '   deral 
Insecticide,  Fungicidf   and  Rodenticide 
Act  (FIFRA).  Si^iific.int  risk-assessment 
methodology  issues  continue  to  be 
addressed  by  the  SAP,  including 
drinking  water  assessment 
methodologies,  approaches  for 
conducting  cumvilative  and  aggregate 
risk  assessments,  use  of  lOx  safety 
factors,  and  guidelines  for  assessing 
protein  plant  pesticides.  The  SAP  also 
jointly  sponsored  with  the  EPA  Science 
Advisory  Board  several  meetings  on 
ethical  considerations  related  to  the 
testing  of  human  subjects,  and  the 
Agency  has  asked  the  National 
Academy  of  Science  to  evaluate  the 
ethics  of  testing  human  subjects. 

The  Agency  will  be  announcing 
revisions  to  its  pesticide  emergency 
exemption  program,  under  which  States 
and  other  Federal  agencies  may  obtain 
permission  to  temporarily  use  a 
pesticide  not  in  accordance  with 
registration  requirements  under 
emergency  conditions.  In  response  to 
State  concerns,  EPA  already  has 
reduced  the  review  time  for  emergency 
exemptions  significantly.  Other  changes 
that  EPA  is  considering  have  the 
potential  for  further  streamlining  the 
exemption  program  and  allowing  more 
flexibility. 

Evidence  suggests  that  environmental 
exposure  to  manmade  chemicals  that 
mimic  hormones  (endocrine  disruptors) 
may  cause  adverse  health  effects  in 
human  and  wildlife  populations.  FQPA 
directed  EPA  to  develop  a  chemical 
screening  program,  using  appropriate 
validated  test  systems  and  other 
scientifically  relevant  information,  to 
determine  whether  certain  substances 
may  have  hormonal  effects  in  humans. 
In  October  1996,  EPA  chartered  a 
scientific  advisory  committee  to  advise 
it  on  establishing  a  program  to  carry  out 
the  legislated  directive.  The  advisory 
committee  recognized  that  there 
currently  were  no  validated  test  systems 
for  determining  whether  a  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  naturally 
occurring  hormones. 


EPA  is  in  the  process  of  developing 
and  validating  the  screens  and  tests  that 
the  advisory  committee  recommended, 
and  designing  a  framework  for 
regulatory  information.  As  part  of  this 
process.  EPA  is  developing  priority- 
setting  criteria  to  be  used  by  the  Agency 
to  identify  the  initial  list  of  chemicals 
for  which  testing  will  be  required.  The 
proposed  criteria  will  be  published  in 
the  Federal  Register  in  December  2002 
for  public  conunent.  The  final  criteria 
will  be  published  in  the  Federal  Register 
approximately  six  months  later. 

Bioengineering  is  on  the  cutting  edge 
of  an  emerging  technology  with  new 
and  different  products  rapidly  being 
developed  and  introduced  into 
commerce.  A  Plant-Incorporated 
Protectant  (PIP)  is  a  bioengineered 
pesticidal  substance  produced  and  used 
by  the  living  plant  to  protect  itself  from 
pests,  typically  insects,  viruses,  and 
fungi.  EPA  regulates  the  domestic 
manufacture,  sale,  and  use  of  pesticides, 
including  PIPs.  under  FIFRA  and 
FFDCA  to  assure  that  any  pesticide 
residue  in/on  a  food  product  is  safe.  The 
Agency  sets  appropriate  residue  limits 
and  assures  that  there  is  no  adverse 
affect  to  the  environment  from  the  PIP. 

Through  the  volimtary  High 
Production  Volimie  (HPV)  Challenge 
Program,  certain  international  efforts, 
and  rulemaking  under  the  Toxic 
Substances  Control  Act  (TSCA),  basic 
data  related  to  the  environmental  fate 
and  potential  hazards  associated  with 
HPR  chemicals,  i.e.,  organic  chemicals 
manufactured  (including  imported)  at  or 
above  1  million  pounds  per  year,  based 
on  information  submitted  imder  the 
1990  Inventory  Update  Rule  (TSCA) 
will  be  collected  or.  where  necessary, 
developed.  When  combined  with 
information  about  exposure  and  uses, 
this  data  will  allow  the  Agency  and 
others  to  evaluate  and  prioritize 
potential  health  and  environmental 
effects  and  take  appropriate  action. 

EPA  received  commitments  fitjm  357 
companies,  individually  or  through  106 
consortia,  and  the  International  Council 
of  Chemical  Associations  (ICCA)  to 
sponsor  2,214  of  the  estimated  2,800 
HPV  chemicals  included  in  the 
voluntary  HPV  Challenge  Program. 

As  an  integrated  approach  for 
addressing  the  widespread  problems 
associated  with  toxic  pollutants  that 
persist  and  bioaccumulate  in  the 
environment,  EPA  launched  the 
Persistent,  Bioaccumulative,  and  Toxic 
(PBT)  pollutants  program  in  November 
1998.  The  goal  of  the  program  is  to 
further  reduce  risks  to  human  health 
and  the  environment  from  existing  and 
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futiire  exposure  to  PBT  pollutants  such 
as  mercury,  PCBs,  and  dioxin  through 
the  use  of  chemical-  specific  action 
plans.  Through  this  program,  the 
Agency  is  committed  to  create  an 
enduring  cross-office  system  that  will 
address  the  cross-media  issues 
associated  with  priority  PBT  pollutants. 

To  encourage  the  application  of 
pollution  prevention  principles  during 
the  development  of  new  chemicals 
submitted  as  premanufacture  notices 
(PMNs)  under  TSCA  section  5,  EPA  has 
initiated  a  new  and  innovative 
voluntary  pilot  project  entitled 
Sustainable  Futures.  The  goal  of  this 
pilot  project  is  to  encourage  pollution 
prevention  and  the  development  of 
inherently  low-hazard  chemicals.  Also, 
the  Agency  seeks  to  gain  additional  data 
and  experience  regarding  the  pollution 
prevention,  risk  reduction,  and  source 
reduction  benefits  of  use  of  hazard, 
exposure,  and  risk  screening 
methodologies  such  as  EPA's  Pollution 
Prevention  Framework  in  new  product 
development  efforts. 

Office  of  Solid  Waste  and  Emergency 
Response 

The  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  is 
planning  regulatory  actions  to  reduce 
risks  to  human  health  and  the 
environment,  reduce  burden  on  the 
regulated  community,  encourage 
recycling  and  reuse,  and  standardize 
certain  aspects  of  recordkeeping 
programs.  All  these  actions  will  be 
taken  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  the  Federal 
law  governing  waste  management. 

During  the  1990s  EPA  determined 
that  additional  control  is  needed  for 
cement  kiln  dust,  a  high-volume 
material  byproduct  of  the  cement 
manufacturing  process  that  potentially 
contains  hazardous  constituents  such  as 
lead,  cadmium  and  chromium.  EPA  is 
assessing  regulatory  approaches  for 
waste  management  of  cement  kiln  dust. 

EPA  also  is  taking  steps  to  encourage 
recycling  and  reuse.  EPA  is  considering 
modifying  RCRA  rules  that  impact  the 
management  of  solvent-contaminated 
shop  towels  and  wipes.  This  effort 
would  encourage  pollution  prevention 
and  recycling  of  hazardous  solvents, 
make  management  standards  more 
consistent  with  the  risks  these  materials 
pose,  and  clarify  existing  Federal 
policies  regarding  these  materials. 

Under  RCRA,  wastewater  treatment 
sludge  from  electroplating  operations  is 
listed  as  hazardous  waste  (waste  code 
F006).  F006  represents  one  of  the  largest 
hazardous  waste  streams  amenable  to 


recycling.  EPA  is  considering  changes  to 
the  existing  RCRA  regulations  to 
encourage  safe  recycling  and 
management  practices  of  wastewater 
treatment  sludge  from  electroplating 
operations,  and  to  reduce  regulations 
applicable  to  electroplating  sludge  that 
is  sufficiently  high  in  metals  and 
sufficiently  low  in  other  toxic 
constituents. 

Under  RCRA,  a  hazardous  waste  is 
defined  as  a  solid  waste.  EPA's 
framework  for  determining  whether  a 
material  is  a  solid  waste  is  based  on 
what  the  material  is  and  how  it  is 
managed.  EPA  is  planning  to  revise  the 
definition  of  solid  waste,  removing  the 
necessity  of  RCRA  control  where  it  is 
unnecessary  and  thereby  increasing 
reuse  and  recycling  of  hazardous  waste, 
improving  resource  conservation,  and 
improving  materials  management. 

To  reduce  regulatory  burdens,  EPA  is 
considering  adding  four  solvents  to  the 
hazardous-waste  exemptions  for 
mixtures  of  spent  solvents  (used 
solvents  that  are  not  fit  for  further  use 
without  being  processed)  in  wastewater 
treatment  plants;  revising  provisions, 
such  as  de  minimis  quantities  and  the 
definition  of  point  of  application  of 
exemption;  and  clarifying  the 
applicability  of  exemptions  to 
incinerator  scrubber  water.  This  effort,  if 
finalized,  would  allow  more  facilities  to 
be  eligible  for  regulatory  exemptions 
and  more  wastes  to  be  exempted  from 
hazardous-waste  regulation. 

To  further  reduce  administrative 
burdens,  efforts  are  underway  to . 
eliminate  duplicative  and  nonessential 
paperwork  imposed  by  RCRA  reporting 
and  recordkeeping  requirements.  This 
rule  would  have  minimal  impact  on  the 
protectiveness  of  RCRA  regulations.  It 
would  eliminate  or  streamline 
paperwork  requirements  that  are 
unnecessary  because  they  add  little  to 
the  protectiveness  of  RCRA  regulations. 

EPA  also  plans  to  streamline  the 
permit  process  by  creating  a 
standardized  permit  for  facilities  that 
generate  waste  and  routinely  manage 
the  waste  on-site  in  tanks,  containers, 
and  containment  buildings.  This 
standardized  permit  process  would 
allow  facilities  to  obtain  and  modify 
permits  more  easily,  while  maintaining 
the  protectiveness  currently  existing  in 
the  individual  RCRA  permit  process. 

Of  these  actions,  two  support 
nominations  of  reform  candidates  in 
public  comments  responding  to  OMB's 
2001  Report  to  Congress  on  the  Costs 
and  Benefits  of  Regulations.  The 
Revision  of  Wastewater  Treatment 


Exemptions  for  Hazardous  Waste 
Mixtures  proposed  rule  supports  the 
nomination  to  revise  the  Mixture  and 
Derived-From  final  rule  to  exempt  waste 
streams  resulting  from  the  treatment  of 
hazardous  wastes  bom  RCRA  subtitle  C, 
unless  those  waste  streams  themselves 
exhibit  a  characteristic  of  hazardous 
wastes.  This  nomination  received  an 
OMB  priority  level  of  1  (high  priority). 
This  proposal  is  expected  to  be 
published  in  January  2003. 

Likewise,  the  Revisions  to  the 
Definition  of  Solid  Waste  proposed  rule 
supports  the  nomination  to  revise  the 
definition  of  soUd  waste  to  grant  an 
exemption  frt>m  RCRA  for  materials 
destined  for  recycling  or  reuse.  This 
nomination  received  an  OMB  priority 
level  of  2  (medium  priority).  This 
proposal  is  expected  to  be  published  in 
April  2003. 

Furthermore,  one  of  OSWER's 
proposed  actions.  Modifications  to 
RCRA  Rules  Associated  with  Solvent- 
Contaminated  Shop  Towels  and  Wipes 
proposed  rule,  may  have  small-business 
impacts.  Initial  analysis  of  options  has 
found  that  some  approaches  may 
impose  some  costs  on  small  business. 
The  economic  impacts  are  expected  to 
be  minor,  since  the  estimated 
incremental  costs  are  small  relative  to 
sales. 

Office  of  Environmental  Information 

The  top  regulatory  priority  of  EPA's 
Office  of  Environmental  Information 
(OEI)  will  be  the  finalization  of  the 
Cross-Media  Electronic  Reporting  and 
Record-Keeping  Rule  (CROMERRR). 
This  rule  will  address  electronic 
reporting  by  companies  regulated  imder 
all  of  EPA's  programs  —  air,  water, 
pesticides,  toxic  substances,  wastes,  and 
emergency  response.  CROMERRR 
would  remove  existing  regulatory 
obstacles  to  electronic  reporting,  and  it 
would  set  requirements  for  companies 
choosing  to  report  electronically.  In 
addition,  this  rule  would  set  the 
conditions  for  allowing  electronic 
reporting  under  State,  tribal,  or  local 
environmental  programs  that  operate 
under  EPA  authorization. 

CROMERRR  is  intended  to  make 
electronic  reporting  as  simple,  efficient, 
and  cost  effective  as  possible  for 
regulated  companies,  while  ensuring 
that  a  transition  from  paper  to  electronic 
reporting  does  not  compromise  EPA's 
compliance  and  enforcement  programs. 
Consequently,  the  Agency's  strategy  is 
to  impose  as  few  specific  requirements 
as  possible,  and  to  keep  those 
requirements  neutral  with  respect  to 
technology,  so  the  rule  will  pose  no 
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obstacles  to  adopting  new  technologies 
as  they  emerge. 

To  ensure  that  authorized  programs  at 
the  State,  tribal,  and  local  levels  meet 
CROMERRR's  goals,  the  rule  would 
specify  a  set  of  criteria  that  these 
programs  must  satisfy  as  they  initiate 
electronic  reporting  or  recordkeeping. 
The  final  rule  would  specify  a  process 
for  certifying  that  these  programs  meet 
the  criteria.  EPA  is  on  schedule  to 
finalize  CROMERRR  by  the  third  quarter 
of  FY  2003.  In  response  to  public 
comment,  a  decision  was  made  to  focus 
the  final  rule  on  electronic  reporting 
only,  and  to  defer  coverage  of  electronic 
recordkeeping  imtil  a  later  time.  Also  in 
response  to  comments,  EPA  currently  is 
exploring  a  streamlined  process  to 
review  State  programs  for  electronic 
reporting. 

Finally,  in  response  to  OMB's  prompt 
letter  pertaining  to  EPA's  progress  in 
implementing  an  integrated  system  of 
reporting,  EPA  has  made  further 
progress  in  implementing  the  Central 
Data  Exchange  (CDX).  CDX  is  on  track 
to  provide  electronic  reporting  services 
for  all  significant  environmental  data 
collections.  All  but  one  of  the  major 
environmental  data  exchanges  with 
states  will  be  operational  through  CDX 
by  the  end  of  2004.  Also,  for  the  first 
time  next  year.  Toxics  Release  Inventory 
(TRI)  reporters  will  be  able  to  send  and 
view  paperless  reports  using  a  form  of 
electronic  authentication  that  will 
substitute  for  a  paper  signature. 

EPA  ACTIONS  OF  SPECIAL  INTEREST 
TO  SMALL  BUSINESSES 

Many  EPA  regulations,  and  several 
actions  included  in  this  Regulatory 
Plan,  are  of  substantial  interest  to  small 
businesses.  Because  small  businesses 
face  special  challenges  in  their  efforts  to 
understand  and  comply  with 
environmental  regulations,  EPA  is 
taking  a  nimiber  of  actions  across  the 
Agency  to  help  small  businesses  fulfill 
their  environmental  responsibilities. 
The  Agency's  Small  Business 
Ombudsman  provides  one-stop 
assistance  to  small  businesses  looking 
for  answers  to  environmental  questions. 
The  Agency  is  involving  small 
businesses  earlier  in  the  regulatory 
development  process,  and  developing 
alternative  approaches  —  like  self- 
certification  —  that  work  better  for 
small  businesses.  EPA  is  providing  a 
number  of  services,  like  compliance 
assistance  centers,  disclosure 
incentives,  and  a  National  Compliance 
Assistance  Clearinghouse,  that  help 
small  businesses  better  manage  their 
compliance  efforts.  Small  businesses  are 


being  rewarded  for  voluntary  innovative 
efforts  and  environmental  leadership, 
and  EPA  is  investing  in  new 
technologies  and  management  tools  that 
small  businesses  can  use  in  the  future. 

Because  EPA's  regulations  affect 
many  small  businesses  in  many 
different  ways,  the  Agency  is  committed 
to  integrating  and  simplifying  its 
activities  in  ways  that  help  small 
businesses  comply.  In  particular,  EPA  is 
preparing  a  revised  small  business 
strategy  entitled  Integrating  EPA's  Small 
Business  Activities:  A  Strategy  to  Meet 
the  Needs  of  Small  Businesses.  The 
revised  strategy  reflects  input  received 
over  the  past  twq  years  frt)m  a  series  of 
interviews  within  EPA  and  with  focus 
groups,  States,  industry  representatives, 
and  other  interested  stakeholders  to 
better  imderstand  the  environmental 
regulatory  issues  and  obstacles  facing 
small  businesses.  In  FY  2003.  EPA  will 
implement  the  strategy's 
recommendations  to  better  integrate  its 
activities  that  support  small  businesses, 
including  how  the  Agency  provides 
technical  assistance  and  outreach, 
develops  regulations  that  minimize 
burden,  and  simplifies  participation  in 
EPA's  volimtary  programs. 


with  registration  requirements  when 
emergency  conditions  exist.  EPA 
identified  a  nimiber  of  issues,  which 
have  been  refined  through  informal 
discussions  with  States,  user  groups, 
and  other  stakeholders. 

Statement  Of  NMd: 

In  1996,  stakeholders,  including  States 
and  Federal  agencies,  identified  a 
number  of  issues  related  to  improving 
the  emergency  exemption  process. 
States  and  Federal  agencies  are  the  only 
applicants  for  emergency  exemptions. 
Representatives  of  States  have 
recommended  modifications  to  the. 
current  process  for  application,  review 
and  approval  of  emergency  exemptions. 
U  adopted,  the  changes  would  reduce 
unnecessary  burden  to  both  applicants 
and  EPA,  expedite  decisions  on 
applications  (which  is  critical  in 
emergency  situations)  and  potentially 
reduce  risk  to  human  health  and  the 
environment. 

Summary  of  Legal  Baala: 

FIFRA  section  18  authorizes  EPA  to 
temporarily  exempt  States  from  the 
requirements  of  registration  to  alleviate 
an  emergency  condition. 


EPA 


PRERULE  STAGE 


115.  PESTICIDES;  EMERGENCY 
EXEMPTION  PROCESS  REVISIONS 

Priority: 

Other  Significant 
Legal  Authority: 
7  use  136(p) 
CFR  Citation: 
40  CFR  166 
Legal  Daadllna: 
None 
Abatract: 


EPA  will  publish  a  Federal  Register 
notice  to  revise  the  pesticide  emergency 
exemption  process  under  section  18  of 
the  Federal  Insecticide,  Fiuigicide  and 
Rodenticide  Act,  based  on  recent 
recommendations  from  the  States. 
Rulemaking  will  not  be  imdertaken  at 
this  time  because  the  revisions  are  to 
operational  practices  used- to 
implement  the  program  and  are 
consistent  with  current  regulations. 
Emergency  exemptions  allow  temporary 
use  of  a  pesticide  not  in  accordance 


—    Altemativea: 

Several  measures  for  streamlining  or 
improving  the  emergency  exemption 
process  are  being  considered  by  the 
Agency.  EPA  has  analyzed  these 
measures  and  has  received  considerable 
comment,  both  formally  and  informally, 
from  stakeholders,  including  specific 
recommendations  from  a  group 
representing  States'  interests.  Since  the 
modifications  would  generally 
constitute  regulatory  relief,  and  are  not 
expected  to  cause  any  economic 
impact,  options  with  varying  cost  do 
not  apply. 

Anticipatad  Coat  and  BanafKa: 

Because  this  action  would  provide 
regulatory  relief,  no  costs  are 
anticipated.  Potential  benefits  include 
the  reduced  burden  and  cost  to  States 
and  Federal  agencies  that  apply  for 
emergency  exemptions,  reduced  burden 
to  EPA,  and,  some  cases,  reduced  risk 
to  human  health  and  the  environment. 
Indirect  benefits  may  accrue  to  users 
of  pesticides  imder  emergency 
exemptions  if  changes  result  in  feister 
review  and  approval,  or  greater 
availability  of  pesticides.  No  economic 
assessment  of  costs  and  benefits  has  yet 
been  conducted. 


RMca: 


In  general,  the  measures  being 
considered  are  primarily  intended  to 
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reduce  burdens  for  States  and  EPA  and 
achieve  efficiencies  in  the  program. 
There  is  potential  risk  reduction  in 
reduced  use  of  pesticides. 

Tkiwlable: 


Action 


FR  CM* 


Notice 


11/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entttles  Affected: 

No 

Government  Levels  Affected: 

Federal,  State 

Additional  Information: 

SAN  No.  4216 

Sectors  Affected: 

924 1  Administration  of  Environmental 
Quality  Programs 

Agency  Contact 

Joe  Hogue 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7506C 

Washington,  DC  20460 

Phone:  703  308-9072 

Fax:  703  305-5884 

Email:  hogue.joe@epa.gov 

Jean  M.  Frane 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7506C 

Phone:  703  305-5944 

Fax:  703  305-5884 

Email:  frane.iean@epa.gov 

RIN:  2070-AD36 

EPA 

116.  •  ENDOCRINE  DISRUPTOR 
SCREENING  PROGRAM;  PRIORITY 
SETTING  CRITERIA 

Priority: 

Other  Significant 
Legal  AuttKKlty: 

15  use  2603  TSCA;  21  USC  346(a) 
FFDCA;  42  USC  300(a)(17)  SDWA;  7 
USC  136  FIFRA 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 


Abstract: 

EPA  published  a  proposed  policy 
statement  in  the  Federal  Register  setting 
forth  the  Endocrine  Disruptor  Screening 
Program  on  December  28,  1998.  In  that 
FR  Notice,  the  Agency  described  the 
major  elements  that  the  Program  had 
developed  to  comply  with  the 
requirements  of  FFDCA  section  408(p) 
as  amended  by  FQPA.  One  of  those 
elements  is  Priority  Setting  which  was 
defined  as  the  collection,  evaluation, 
and  analysis  of  relevant  information  to 
determine  the  general  order  in  which 
chemical  substances  and  mixtures  will 
be  subjected  to  screening  and  testing. 
Under  this  current  action,  EPA  is 
developing  priority  setting  criteria  to  be 
used  by  the  Agency  to  identify  the 
initial  Ust  of  chemicals  for  which  Tier 
1  testing  will  be  required. 

Statement  of  Need: 

The  Endocrine  Disruptor  Screening 
Program  fulfills  the  statutory  direction 
and  authority  to  screen  pesticide 
chemicals  and  drinking  water 
contaminants  for  their  potential  to 
disrupt  the  endocrine  system  and 
adversely  affect  human  health. 

Summary  of  Legal  Basis: 

The  mandate  to  screen  pesticide 
chemicals  for  estrogenic  effects  that 
may  affect  hiunan  health  is  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA) 
as  amended  in  the  Food  Quality 
Protection  Act  (21  U.S.C.  346a(p)). 
FFDCA  also  provides  EPA  authority  to 
require  testing  of  substances  that  may 
have  an  effect  that  is  cumulative  to  that 
of  a  pesticide  chemical.  Discretionary 
authority  to  test  contaminants  in 
sources  of  drinking  water  is  in  the  Safe 
Drinking  Water  Act  as  amended  in 
1996  (42  U.S.C.  300J-17).  General 
authority  to  test  chemicals  and 
pesticides  is  in  TSCA  (15  U.S.C.  2603) 
and  FIFRA  (7  U.S.C.  136),  respectively. 

Alternatives: 

A  Federal  role  is  mandated  under  cited 
authority.  There  is  no  alternative  to  role 
of  the  Federal  Government  on  this  issue 
to  ensiu%  that  pesticides,  commercial 
chemicals  and  contaminants  are 
screened  and  tested  for  endocrine 
disruption  potential.  A  limited  amount 
of  testing  may  be  conducted  voluntarily 
but  this  will  fall  far  short  of  the 
systematic  screening  which  is  necessary 
to  protect  public  health  and  the 
environment  and  ensure  the  public  that 
all  important  substances  have  been 
adequately  evaluated. 

Anticipated  Cost  and  Benefits: 

None. 


Risks: 

Evidence  is  continuing  to  mount  that 
wildlife  and  himians  may  be  at  risk 
from  exposure  to  chemicals  operating 
through  an  endocrine  mediated 
pathway.  Preliminary  studies  show 
possible  adverse  effects  on  humans. 
Wildlife  effects  have  been  more 
thoroughly  doc\unented.  Abnormalities 
in  birds,  marine  mammals,  fish  and 
shellfish  have  been  documented  in  the 
U.S..  Europe,  Japan,  Canada,  and 
Australia  which  have  been  linked  to 
specific  chemical  exposures.  Evidence 
is  sufficient  for  the  U.S.  to  proceed  on 
a  two  track  strategy:  research  on  the 
basic  science  regarding  endocrine 
disruption  and  screening  to  identify 
which  chemicals  are  capable  of 
interacting  with  the  endocrine  system. 
The  combination  of  research  and  test 
data  developed  by  this  program  will 
enable  EPA  to  take  action  to  reduce 
chemical  risks. 

Timetat>le: 


Action 


Dal*  FR  Cite 


Notice  Proposed  12/00/02 

Priority  Setting 

Criteiia  &  Request 

for  Comment 
Notice  Final  Priority     06/00/03 

Setting  Criteria 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  l.evels  Affected: 

None 

Additional  Information: 

SAN  No.  4727 

Agency  Contact: 

Greg  Schweer 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7201M 

Washington,  DC  20460 

Phone:  202  564-8469 

Fax:  202  564-8482 

Email:  schweer.greg@epa.gov 

Gary  Timm 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7201M 

Washington,  DC  20460 

Phone:  202  564-8474 

Fax:  202  564-8483- 

Email:  tinun.gary@epamail.epa.gov 

RIN:  2070-AD59 
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EPA 

117.  •  SUSTAINABLE  FUTURES; 
VOLUNTARY  PILOT  PROJECT  UNDER 
THE  TSCA  NEW  CHEMICAL 
PROGRAM 

Priority: 

Other  Significant 
Legal  Authority: 

Not  Yet  Determined 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract- 
Sustainable  Futures  is  a  voluntary  pilot 
project  initiated  by  EPA  to  encourage 
the  application  of  pollution  prevention 
principles  during  the  development  of 
new  chemicals  submitted  as 
premanufactiire  notices  (PMNs)  xmder 
section  5  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  goal  of  this 
pilot  project  is  to  encourage  pollution 
prevention  and  the  development  of 
inherently  low-hazard  chemicals.  Also, 
the  Agency  seeks  to  gain  additional 
data  and  experience  regarding  the 
pollution  prevention,  risk  reduction, 
and  source  reduction  benefits  of  use  of 
hazard,  exposure,  and  risk-screening 
methodologies  such  as  EPA's  Pollution 
Prevention  Framework  in  new  product 
development  efforts. 

Statement  of  Need: 

Chemical  manufacturers  need  quick, 
inexpensive,  reliable  methods  for 
screening  chemicals  for  risk  early-on  in 
the  chemical  development  process. 
Manufacturers  of  new  chemical 
substances  often  have  product  or 
process  alternatives  available  and/or 
under  consideration  at  R&D. 
Unfortunately,  little  or  no  data  are 
available  about  the  potential  hazards  or 
risks  of  alternatives  under 
consideration.  As  a  result,  stakeholders 
often  make  commercialization  decisions 
without  an  understanding  of  the  risk 
trade-offs  of  product  or  process 
alternatives  under  consideration. 
Commercialization  decisions  are  often 
made  "blind"  to  risk  considerations. 
Sustainable  Futiu^s  is  a  technology- 
transfer  approach  to  risk  reduction  and 
pollution  prevention.  Under 
Sustainable  Futures,  the  Agency  will 
give  sophisticated  computerized  risk- 
screening  methodologies,  called  the  P2 
Framework,  to  chemical  companies, 
together  with  training  and  detailed 
technical  assistance.  The  P2  Framework 
allows  companies  to  evaluate  chemical 


alternatives  based  on  a  computerized 
analysis  of  chemical  structure.  The  P2 
Framework  can  be  used  early-on  in 
R&D.  even  before  a  chemical  is 
synthesized,  to  render  screening-level 
assessments  of  chemicals  under  study 
and  alternatives  available.  R&D  is  the 
optimal  point  to  initiative  risk 
screening  because  alternatives  are  more 
plentiful  at  R&D  and  the  cost  of  change 
is  lowest.  Risk  screening  at  R&R  is  the 
purest  form  of  pollution  prevention. 

Summary  of  Legal  Basis: 

Section  5  of  TSCA  gives  EPA  authority 
to  review  and.  where  necessary,  control 
unreasonable  risks  associated  with  new 
chemicals.  An  important  approach  to 
risk  control  is  to  give  chemical 
manufacturers  sophisticated,  cost- 
effective  screening  methodologies  that 
allow  stakeholders  to  self-identify 
problematic  chemicals,  resulting  in 
submission  of  inherently  low-risk  new 
chemicals.  The  Pollution  Prevention 
Act  encourages  approaches  that  prevent 
the  introduction  of  hazardous  materials. 
The  P2  Framework  is  one  approach 
toward  this  objective. 

Alternatives: 

One  alternative  would  be  to  ask  the 
industry  to  test  new  chemical 
substances  to  determine  the  level  of 
risk,  if  any.  Such  an  approach  would 
increase  costs  and  delay  introduction 
of  materials  into  the  market  place. 
There  is  no  statutory  authority  to 
require  testing  prior  to  submission  of 
a  premanufacture  notice.  A  second 
alternative  is  the  status  quo,  where 
chemical  commercialization  decisions 
are  made  without  an  understanding  of 
risk  trade-offs  of  product  and  process 
alternatives. 

Anticipated  Cost  and  Benefits: 

Cost  to  participating  stakeholders  will 
be  low.  Almost  all  stakeholders 
currently  have  computer  equipment 
sufficiently  powerful  to  run  assessment 
methodologies  offered  through 
Sustainable  Futiures.  Training,  offered 
by  EPA  at  no  cost,  will  be  needed, 
however.  Eastman  Kodak  conducted  an 
independent  study  of  the  benefits  of 
conducting  risk  screening  at  R&D  using 
the  P2  Framework  -  the  central  concept 
of  the  Sustainable  Futures  Initiative. 
Kodak  found  they  saved  between  13.5 
percent  and  100  percent  of  product 
development  costs  for  each  chemical 
evaluated  at  R&D.  Other  benefits  seen 
in  the  Kodak  case  study  include 
reduction  in  generation  of  chemical 
wastes,  reduced  time  to  market, 
reduced  regulatory  liability  and  better 


utilization  of  health,  safety  and 
environmental  staff. 

RMcs: 

The  methodologies  included  in  the  P2 
Framework,  i.e..  the  foundation  of  the 
Sustainable  Futures  Initiative,  are 
screening-level  methodologies  with  an 
inherent  degree  of  uncertainty.  As  a 
result,  it  is  possible  that  a  low  risk 
chemical  might  be  mistakenly 
identified  as  posing  human  or 
environment  concerns.  The  opposite  is 
also  possible,  i.e..  a  hazardous  chemical 
might  be  mistakenly  viewed  as  posing 
low  hazard  as  a  result  of  application 
of  the  P2  Framework  methodologies. 

Thnatable: 


Action 


Data  FR  CMs 


Notice  Announcing      11/00/02 
Votuntary  Pitot 
Project 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Additional  Information: 

SAN  No.  4734 

Sectors  Affected: 

325  Chemical  Manufacturing;  32411 
Petroleum  Refineries 

Agency  Contact 

BUlWaugh 

Environmental  Protection  Agency 

Office  of  Prevention.  Pesticides  and  Toxic 

Substances 

7403M 

Washington.  DC  20460 

Phone:  202  564-7657 

Fax:  202  564-7440 

Email:  waugh.bill@epa.gov 

Kenneth  Moss 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7405M 

Phone:  202  564-9232 

Email:  moss.kenneth@epa.goV 

RIN:  207O-AD60 

EPA 

118.  CLEAN  WATER  ACT  DERNITION 
OF  WATERS  OF  THE  UNITED  STATES 

Priority: 

Other  Significant 
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Legal  Authority: 

33  use  1361  CWA  sec  501;  33  USC 
1362  CWA  sec  502 

CFR  Citation: 

33  CFR  328.3(a);  40  CFR  110.1;  40  CFR 
112.2;  40  CFR  116.3;  40  CFR  117.1;  40 
CFR  122.2;  40  CFR  230.3{s);  40  CFR 
232.2;  40  CFR  257.3-l(d);  40  CFR  Fart 
300.  Appendix  E;  40  CFR  401.11(1) 

Legal  Deadline: 

None 

Abstract: 

This  action  involves  joint  rulemaking 
by  EPA  and  the  Department  of  the 
Army  to  amend  the  regulatory 
definition  of  waters  of  the  United 
States.  The  action  would  clarify  the 
jurisdictional  status  under  the  Clean 
Water  Act  (CWA)  of  "isolated  intrastate 
non-navigable  waters  and  wetlands." 
The  existing  regulations  contain 
language  asserting  jurisdiction  over 
isolated  intrastate  waters,  but  that 
regulatory  provision  has  been  the 
subject  of  a  January  9,  2001,  U.S. 
Supreme  Court  opinion.  Solid  Waste 
Agency  of  Northern  Cook  County  v. 
U.S.  Ajrmy  Corps  of  Engineers 
(SWANCC).  In  SWANCC.  the  Court 
held  that  the  scope  of  "waters  of  the 
United  States"  protected  under  the 
Clean  Water  Act  did  not  extend  to 
isolated  intrastate  non-navigable  waters 
based  solely  on  presence  of  migratory 
birds.  While  SWANCC  did  not  actually 
invalidate  regulations  under  the  CWA. 
the  decision  does  establish  limitations 
on  their  use.  Revision  of  the  regulatory 
language  is  necessary  to  address  the 
Court's  decision,  improve  regulatory 
clarity,  and  provide  more  specificity 
regarding  CWA  jurisdiction.  Among 
others  things,  the  rulemaking  would 
clarify  CWA  jurisdiction  for  entities 
(e.g.,  industrial,  commercial, 
governmental)  that  discharge 
pollutants,  including  dredged  or  fill 
material,  to  isolated  intrastate  surface 
waters  or  wetlands.  Small  entities  or 
State/local/tribal  governments  might  be 
affected  by  a  change  in  regulatory 
definition  of  "waters  of  the  United 
States"  if  they  either  are  regulated 
under  or  help  administer  CWA 
programs  affecting  such  waters,  e.g. 
sections  402,  404,  311. 

Significant  impacts  on  such  entities  or 
governments  are  not  anticipated,  as  the 
proposed  regulatory  revisions  would  be 
consistent  with  the  Supreme  Court 
ruling. 

Statement  of  Need: 

The  need  for  this  rule  stems  from  the 
Supreme  Court's  2001  decision  in  Solid 


Waste  Agency  of  Northern  Cook  County 
V.  U.S.  Army  Corps  of  Engineers 
(SWANCC),  which  has  raised 
substantive  questions  regarding  the 
extent  to  which  isolated  intrastate  non- 
navigable  waters  are  included  within 
the  geographic  scope  of  jurisdiction 
under  the  Clean  Water  Act.  Rulemaking 
will  help  clarify  issues  to  ensure  that 
Clean  Water  Act  protections  are  in 
place  for  the  appropriate  set  of 
wetlands  and  other  waters  of  the 
United  States. 

Summary  of  Legal  Basis: 

Although  the  Supreme  Court's  decision 
in  SWANCC  did  not  invalidate 
regulations  under  the  CWA,  it  raised 
questions  that  can  be  most  efiectively 
answered  via  rulemaking  on  the  various 
regulations  concerning  CWA 
jurisdiction. 

Alternatives: 

The  Agency  will  seek  public  input  on 
alternatives  via  an  advance  notice  of 
proposed  rulemaking  prior  to  proposing 
a  rulemaking. 

Anticipated  Cost  and  Benefits: 

Cost/benefit  information  will  be 
developed/solicited  as  part  of  the 
ANPRM  and  proposal  process. 
However,  significant  changes  in  the 
magnitude  or  distribution  of  costs  and 
benefits  are  not  anticipated,  as  the  rule 
is  primarily  focused  on  how  Clean 
Water  Act  jurisdiction  for  relevant 
programs  is  interpreted  in  light  of  the 
SWANCC  Supreme  Court  decision. 

Risks: 

Risk  information  will  be  solicited  as 
part  of  the  ANPRM  and  proposal 
process.  However,  significant  changes 
in  the  magnitude  or  distribution  of  risk 
are  not  anticipated  as  the  rule  is 
primarily  focused  on  how  Clean  Water 
Act  jurisdiction  for  relevant  programs 
is  interpreted  in  light  of  the  SWANCC 
Supreme  Court  decision. 

Timetable: 


Action 


Date  FR  Cite 


ANPRM 

11/00«)2 

NPRM 

06/00/03 

Final  Action 

02/00/04 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entitles  Affected: 

Businesses,  Governmental  Jurisdictions 

Government  Levels  Affected: 

Federal,  State,  Local,  Tribal 


Additional  Information: 

SAN  No.  2804 

Agency  Contact: 

Donna  Downing 

Environmental  Protection  Agency 

Water 

4502T 

Washington,  DC  20460 

Phone:  202  566-1367     ' 

Fax:  202  566-1375 

Email:  downing.donna@epa.gov 

John  Lishman 

Environmental  Protection  Agency 

Water 

4502T 

Washington,  DC  20460 

Phone:  202  566-1364 

Fax:  202  566-1375 

Email:  lishman.john@epamail.epa.gov 

RIN:  2040-AB74 
EPA 


PROPOSED  RULE  STAGE 


119.  NESHAP:  PLYWOOD  AND 
COMPOSITE  WOOD  PRODUCTS 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Auttiority: 

42  USC  7412(d) 
CFR  Citation: 
40  CFR  63 
Legal  Deadline: 

Final,  Statutory,  November  15,  2000. 

Abstract: 

This  project  is  to  develop  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  by  establishing 
maximum  achievable  control 
technology  (MACT)  for  facilities 
manufacturing  wood  panels  and 
engineered  wood  products.  MACT 
standards  are  under  development  to 
reduce  the  release  of  hazardous  air 
pollutants  (HAP)  from  all  industries  to 
protect  the  public  health  and 
envirormient.  Emissions  of  HAP  from 
this  industry  have  been  associated 
with,  but  are  not  limited  to,  the  drying 
of  wood  and  binders.  This  rule  is 
anticipated  to  apply  to  the  manufacture 
of  products  involving  wood  and  some 
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kind  of  binder  or  bonding  agent.  This 
project  may  include,  but  is  not  limited 
to,  facilities  that  manufacture 
waferboard,  hardboard  fiber  board 
(MDF).  oriented  strandboard  (OSB), 
medium  density  fiberboard, 
particleboard,  strawboard,  hardwood 
and  softwood°plywood,  glue-laminated 
lumber,  lamifiated  veneer  lumber,  and  • 
engineered  wood  products.  The  source 
category  may  also  include  limiber 
drying  kilns  at  sawmills  which  are 
located  on  the  same  site  as  a  faciUty 
that  manufactures  any  of  the  wood 
products  mentioned  above.  The  project 
may  also  include  some  coatings 
operations.  The  name  of  the  source 
category  was  formerly  Plywood  and 
Particleboard  MACT. 

Statement  of  Need: 

Pljrwood  and  Composite  Wood 
Products  is  a  source  category  listed  to 
be  regulated  under  section  112  of  the 
Clean  Air  Act. 

Summary  of  Legal  Basis: 

Clean  Air  Act  Section  112 
AHsmatives: 

The  principal  alternatives  are  to  set 
standards  at  or  beyond  the  "floor"  level 
of  stringency.  The  "floor  is  the 
minimum  stringency  implied  by  the 
congressionally  given  formula  in 
section  112  of  the  Clean  Air  Act. 

Anticipatad  Cost  and  Benefits: 

In  Section  112  of  the  Clean  Air  Act, 
Congress  found  that  there 'is  sufficient 
evidence  of  risk  to  warrant  a  broad, 
technology-based  MACT  program  to 
reduce  toxic  emissions  nationwide.  In 
addition,  an  Economic  Impact  Analysis 
and  Regulatory  Impact  Analysis  have 
been  prepared. 

Risks: 

In  Section  112  of  the  Clean  Air  Act, 
Congress  foimd  that  there  is  sufficient 
evidence  of  risk  to  warrant  a  broad, 
technology-based  MACT  program  to 
reduce  toxic  emissions  nationwide. 

Timetable: 


Action 


FR  Cita 


NPRM 
Final  Action 


11AXV02 
02/00A)4 


Regulatory  Flexibnity  Analysis 
Required: 

No 

SmaU  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

None 


Additional  Information: 

SAN  No.  3820 

Sectors  Affected: 

32121  Veneer,  Plywood,  and 
Engineered  Wood  Product 
Manufacturing 

Agency  Contact 

Mary  Tom  IGssell 

Envirormiental  Protection  Agency 

Air  and  Radiation 

C504-05 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-4516 

Fax:  919  541-0246 

Email:  ki8sell.marydepa.gov 

K.  C.  Hustvedt 

Environmental  Protection  Agency 

Air  and  Radiation 

C439-03 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AG52 

EPA 

120.  NESHAP:  REaPROCATING 
INTERNAL  COMBUSTION  ENGINE 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  imder  PL  104-4. 

Legal  Autfwrity: 

42  USC  7412  CAA  sec  112;  PL  101- 
549 

CFR  Citation: 

40  CFR  63 
l.egai  Deadline: 

Final,  Statutory,  November  15.  2000. 

Abstract: 

The  stationary  reciprocating  internal 
combustion  engine  source  category  is 
listed  as  a  major  source  of  hazardous 
air  pollutants  (HAPs)  under  section  112 
of  the  Clean  Air  Act  (CAA).  A  major 
soiuce  is  one  which  emits  more  than 
10  tons/yr  of  one  HAP  or  more  than 
25  tons/yr  of  a  combination  of  189 
HAPs.  the  EPA  will  gather  information 
on  HAP  emissions  from  internal 
combustion  engines  and  determine  the 
appropriate  maximum  achievable 
control  technology  (MACT)  to  reduce 
HAP  emissions.  The  EPA  will  use 
information  that  has  already  been 


developed,  if  possible,  by  gathering 
information  by  working  with  State/local 
agencies,  vendors,  manufacturers  of 
internal  combustion  engines,  owners 
and  operators  of  internal  combustion 
engines,  and  enviroiunentalists. 

Statement  of  Need: 

Reciprocating  Internal  Combustion 
Engines  is  a  source  category  listed  to 
beiregulated  under  Section  112  of  the 
Clean  Air  Act. 

Summary  of  l.egal  Basis: 

Section  112  of  the  Clean  Air  Act. 

Alternatives: 

The  principal  alternatives  are  to  set 
standards  at  or  beyond  the  "floor"  level 
of  stringency.  The  "floor  is  the 
minifniim  stringency  impUed  by  the 
Congressionally-given  formula  in 
Section  112  of  the  Clean  Air  Act. 

Anticipated  Cost  and  Benefito: 

In  Section  112  of  the  Clean  Air  Act, 
Congress  foimd  that  there  is  sufficient 
evidence  of  risk  to  warrant  a  broad, 
technology-based  MACT  program  to 
reduce  toxic  emissions  nationwide. 
Therefore,  separate  cost/benefit 
analyses  are  not  conducted  for 
individual  rulemakings  within  the 
MACT  program.  Total  annualized  cost 
for  rule  is  $248  million,  average 
cost/facility  $62,000  for  4600  existing 
sources  and  20,000  new  sources. 

Rislcs: 

In  Section  112  of  the  Clean  Air  Act, 
Congress  foimd  that  there  is  sufficient 
evidence  of  risk  to  warrant  a  broad, 
technology-based  MACT  program  to 
reduce  toxic  emissions  nationwide. 

Timetable: 


Action 


FR  CMS 


NPRM 
Final  Action 


11/0(V02 
02AXV04 


Regulatory  Flexiblllty  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions 

Government  Levels  Affected: 

State,  Local 

Additional  information: 

SAN  No.  3656 
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Agency  Contact: 

Sims  Roy 

Environmental  Protection  Agency 

Air  and  Radiation 

C439-01 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5263 

Fax:  919  541-5450 

Email:  roy.sims@epa.gov 

Robert  J.  Wayland 

Environmental  Protection  Agency 

Air  and  Radiation 

C439-01 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robertj@epa.gov 

RIN:  2060-AG63 

EPA 

121.  NESHAP:  INDUSTRIAL, 
COMMERCIAL,  AND  INSTITUTIONAL 
BOILERS  AND  PROCESS  HEATERS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

42  use  7412 
CFR  Citation: 
40  CFR  63 
Legal  Deadline: 

Final,  Statutory,  November  15,  2000. 

Abstract: 

The  Clean  Air  Act,  as  amended  in 
1990,  requires  EPA  to  develop  emission 
standards  for  sources  of  hazardous  air 
pollutants  (HAPs).  Industrial  boilers, 
institutional/commercial  boilers  and 
process  heaters  are  among  the  potential 
source  categories  to  be  regulated  under 
section  112  of  the  CAA.  Emissions  of 
HAPs  will  be  addressed  by  this 
rulemaking  for  both  new  and  existing 
sources.  EPA  promulgated  an  NSPS  for 
these  source  categories  in  1987  and 
1990.  The  standards  for  the  NESHAP 
are  to  be  technology-based  and  are  to 
require  the  maximum  achievable 
control  technology  (MACT)  as 
described  in  section  112  of  the  CAA. 

Statement  of  Need: 

Industrial  boilers, 

institutional/commercial  boilers,  and 
process  heaters  are  source  categories 
listed  to  be  regulated  under  Section  112 
of  the  Clean  Air  Act. 


Summary  of  l.egal  Basis: 

Section  112  of  the  Clean  Air  Act. 

Alternatives: 

Alternatives  will  be  presented  as  part 
of  the  proposed  rule. 

Anticipated  Cost  and  Benefits: 

Implementation  of  the  rulemaking 
would  reduce  nationwide  emissions  of 
air  toxics  by  58,000  tons  per  year  in 
the  5th  year.  Mercury  emissions  would 
.^be  reduced  by  almost  2  tons  per  year. 
Those  reductions  would  lower  ambient 
air  concentrations  and  levels  of 
exposure.  In  addition  to  HAP  emissions 
reductions,  reductions  in  criteria 
pollutant  emissions  (i.e.,  particulate 
matter,  sulfiir  dioxide)  would  also  be 
realized.  The  total  nationwide  capital 
costs  for  the  rulemaking  as  proposed 
is  about  $1.7  billion,  with  an 
annualized  cost  of  $840  million. 

Rislcs: 

In  Section  112  of  the  Clean  Air  Act, 
Congress  found  that  there  is  sufficient 
evidence  of  risk  to  warrant  a  broad, 
technology-based  MACT  program  to 
reduce  toxic  emissions  nationwide.  The 
risks  from  this  industry  are  those 
normally  associated  with  combustion, 
such  as  exposure  to  particulate  matter 
and  sulfur  oxides. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


11/00/02 
02/00/04 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affactsd: 

None 

Additional  Information: 

SAN  No.  3837 


Agency  Contact: 

James  A.  Eddinger 

Environmental  Protection  Agency 

Air  and  Radiation 

C439-01 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5426 

Fax:  919  541-5450 

Email:  eddinger.jim@epa.gov 

William  H.  Maxwell 

Environmental  Protection  Agency 

Air  and  Radiation 

C439-01 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5430 

Fax:  919  541-5450 

Email:  maxwell.bill@epa.gov 

RIN:  206O-AG69 

EPA 

122.  NESHAP:  SURFACE  COATING  OF 
AUTOMOBILES  AND  LIGHT-DUTY 
TRUCKS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

I.egal  Auttwrity: 

42  use  7401  et  seq 

CFR  Citation: 

40  CFR  63 

l.egal  Deadline: 

None 

Abstract: 

The  Clean  Air  Act,  as  amended  in 
1990,  requires  EPA  to  develop  emission 
standards  for  sources  of  hazardous  air 
pollutants  (HAPs).  The  surface  coating 
of  new  automobiles  and  light-duty 
trucks  is  among  the  source  categories 
to  be  regulated  under  section  112  of 
the  CAA.  Emissions  of  HAPs  will  be 
addressed  by  this  rulemaking  for  both 
new  and  existing  sources.  EPA 
promulgated  an  NSPS  for  this  source 
category  in  1980.  The  standards  for  the 
NESHAP  are  to  be  technology-based 
and  are  to  require  the  maximum 
achievable  control  technology  as 
described  in  section  112  of  the  CAA. 

Statement  of  Need: 

Surface  coating  of  automobiles  and 
light-duty  trucks  is  a  source  category 
listed  to  be  regulated  under  section  112 
of  the  CAA. 

Summary  of  Legal  Basis: 

Section  112  of  the  Clean  Air  Act. 
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Alternatives: 

Alternatives  have  been  explored  as  the 
proposal  has  been  developed.  The 
alternatives  include  the  minimum 
required  "floor"  level  of  control  and 
other  more  stringent  options. 

Anticipated  Cost  and  Benefits: 

The  estimated  total  annual  costs, 
including  costs  for  recordkeeping  and 
reporting,  to  the  affected  industry  of  the 
rule  is  $150  million.  The  rule  is 
projected  to  reduce  emissions  of 
hazardous  air  pollutants  by  6,000  tons 
per  year.  A  regulatory  impact  analysis 
will  accompany  the  proposed  rule. 

Rislcs: 

In  Section  112  of  the  Clean  Air  Act, 
Congress  found  that  there  is  sufficient 
evidence  of  risk  to  warrant  a  broad, 
technology-based  MACT  program  to 
reduce  toxic  emissions  nationwide.  The 
risks  from  this  industry  are  those 
normally  associated  with  surface 
coating  operations,  such  as  exposure  to 
coating  solvents  which  are  hazardous 
air  pollutants. 

Timetable: 


Agency  Contact 

Dave  Salman 

Environmental  Protection  Agency 

Air  and  Radiation 

C539-03 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-0859 

Fax:  919  541-5689 

Email:  salman.dave@epa.gov 

Dianne  Byrne 

Environmental  Protection  Agency 

Air  and  Radiation 

C504-05 

Research  Triangle  Park.  NC  27711 

Phone:  91^  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  206O-AG99 


Action 


Date 


FR  Cita 


NPRM 
Final  Action 


11/0OA)2 
05/00/04 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State,  Local 

Additional  Information: 

SAN  No.  3907 

Sectors  Affected: 

33611  Automobile  and  Light  Duty 
Motor  Vehicle  Manufacturing;  336112 
Light  Truck  and  Utility  Vehicle 
Manufacturing:  336211  Motor  Vehicle 
Body  Manufacturing 


EPA 

123.  TRANSPORTATION  CONFORMITY 
AMENDMENTS:  RESPONSE  TO 
MARCH  2, 1999,  COURT  DECISION 

Priority: 

Other  Significant 

Legal  AuttK>rity: 

42  use  7401  to  7671q 

CFR  Citation: 

40  CFR  93 

Legal  Deadline: 

None  ' 

Abstract: 

The  Clean  Air  Act  requires  EPA  to 
promulgate  rules  that  establish  the  ■ 
criteria  and  procedures  for  determining 
whether  highway  and  transit  plans, 
programs,  and  projects  conform  to  state 
air-quality  plans.  Conformity  means 
that  the  transportation  actions  will  not 
cause  or  worsen  violations  of  air 
quality  standards  or  delay  timely 
attaiiunent  of  the  standards.  The 
original  conformity  rule  was  finalized 
on  November  24,  1993,  and  most 
recently  amended  on  August  15,  1997. 
On  March  2,  1999,  (he  U.S.  Court  of 
Appeals  overturned  certain  provisions 
of  the  1997  conformity  amendments. 
This  rulemaking  will  amend  the 
conformity  rule  in  compliance  with  the 
court  decision.  The  rulemaking  will 
formalize  the  May  14,  1999,  EPA 
giiidance  and  the  Jime  18,  1999,  DOT 
guidance  that  was  issued  to  guide 
action  on  this  issue  until  a  rulemaking 
could  be  issued.  Specifically,  the 
rulemaking  will  clarify  the  types  of 
projects  that  can  be  implemented  in  the 
absence  of  a  conforming  transportation 
plan.  It  will  also  explain  EPA's  process 


for  reviewing  newly  submitted  air 
quality  plans  and  when  those 
submissions  can  be  used  for  conformity 

purposes. 

Statement  of  Need: 

The  U.S.  Court  of  Appeals  remanded 
some  provisions  of  EPA's  conformity 
rule.  The  conformity  rule  must  be 
amended  in  compliance  with  the  court 
decision. 

Summary  of  l-egal  Basis: 

The  Clean  Air  Act  requires 
transportation  plans,  programs,  and 
projects  to  conform  to  State  air-quality 
plans.  The  Clean  Air  Act  also  requires 
EPA  to  establish  rules  for  how  to 
determine  the  conformity  of 
transportation  actions. 

Altsmatives: 

EPA's  alternatives  are  constrained  by    . 
the  court  decision. 

Anticipated  Cost  and  Benefits: 

This  amendment  will  not  change  the 
results  of  the  economic  analysis 
performed  for  the  original 
transportation  conformity  nde,  which 
was  summarized  in  the  preamble  to 
that  rule  on  11/24/93  at  58  FR  62214. 

Rislcs: 

Transportation  conformity  is  a  process 
designed  to  help  achieve  attainment 
with  the  National  Ambient  Air  Quality 
Standards.  The  risks  addressed  by  the 
rule  are  therefore  those  risks  associated 
with  non-achievment  of  such  standards. 

Timetable: 


Action 


Date 


FR  Cits 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State,  Local,  Tribal 

Additional  Information: 

SAN  No.  4340 

Agency  Contact 

Angela  Spickard 

Environmental  Protection  Agency 

Air  and  Radiation 

6406 

Washington,  DC  20460 

Phone:  734  214-4240 

Fax:  734  214-4906 

Email:  spickard,angela@epa.gov 

RIN:  206a-AI56 
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EPA 

124.  CONTROL  OF  EMISSIONS  FROM 
SPARK  IGNITION  MARINE  VESSELS 
AND  HIGHWAY  MOTORCYCLES 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Lagal  Authority: 

42  use  7401  to  7671(q) 

CFR  Citation: 

40  CFR  94 

Legal  Oaadline: 

None 

At)stract: 

EPA  is  proposing  to  take  actions  to 
reduce  emissions  from  two  categories 
of  engines.  The  first  category,  highway 
motorcycles,  have  existing  emission 
standards  that  were  put  in  place  over 
twenty  years  ago.  Emissions  control 
technologies  have  advanced 
significantly  since  that  time,  and  EPA 
believes  it  is  appropriate  to  put  in  place 
more  stringent  standards  for  HC  and 
NOx  that  reflect  this  progress.  The 
proposed  standards  are  consistent  with 
standards  California  has  recently 
promulgated,  thereby  creating  the 
opportunity  to  industry  to  produce  and 
market  products  nationwide.  The 
second  categoy  of  emissions  sources 
addressed  in  this  proposal  is  gasoline- 
powered  marine  vessels.  Specifically, 
EPA  is  proposing  to  control  evaporative 
emissions  from  these  sources  through 
the  application  of  fuel  tank  and  hose 
controls  that  can  significantly  reduce 
HC  emissions  from  these  sources.  This 
proposal  is  the  first  set  of  emissions 
standards  for  this  category. 

Statament  of  Need: 

Ozone  pollution  poses  a  serious  threat 
to  the  health  and  well-being  of  millions 
of  Americans.  This  rulemaking 
addresses  control  measures  to  reduce 
emissions  from  highway  motorcycles 
and  gasoline  fuel  systems  for  marine 
vessels. 

Summary  of  l.egal  Baaie: 

42  use  7521  and  7547. 

Altemativee: 

The  proposal  describes  alternatives  that 
could  be  adopted  as  part  of  the  final 
rule.  Small  business  compliance 
flexibilities  are  included  for  both 
categories  of  standards.  For  the 
motorcycle  portion  of  the  proposal, 
alternative  emission  standards  are  less 
attractive  given  the  benefits  associated 


with  harmonizing  the  Federal  program 
with  existing  California  requirements. 

Anticipated  Coat  and  Benefita: 

Costs  and  benefits  will  be  analyzed  as 
part  of  the  final  rule  review  process. 
The  standards  included  in  the  proposal 
are  cost-effective,  with  significant 
reductions  estimated  for  HC  and  NOx 
emissions  itom  motorcycles  and  HC  for 
the  evaporative  emissions  controls.  In 
addition,  the  evaporative  emissions 
controls  are  expected  to  lead  to 
significant  fuel  savings  for  the  owners 
and  operators  of  these  sources. 

RIaka: 

The  risks  addressed  by  this  program  are 
primarily  those  associated  with 
nonattainment  of  the  National  Ambient 
Air  Quality  Standards  for  ozone.  There 
are  also  serious  public  health  and 
welfare  benefits  fixim  controlling 
emissions  from  these  sources,  such  as 
reductions  in  regional  haze  and  acid 
deposition. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


11/00/02 
08/00/03 


Regulatory  Flexibility  Anaiyaia 
Required: 

Yes 

Small  Entitiea  Affected: 

Businesses 

Government  Levela  Affected: 

None 

Additional  Information: 

SAN  No.  4626 

Sectora  Affected: 

333924  Industrial  Truck,  Tractor, 
Trailer  and  Stacker  Machinery 
Manufacturing;  335312  Motor  and 
Generator  Manufacturing;  42183 
Industrial  Machinery  and  Equipment 
Wholesalers 


Agency  Contact: 

Alan  Stout 

Environmental  Protection  Agency 

Air  and  Radiation 

EPCD 

Ann  Arbor,  MI  48105 

Phone:  734  214-4805 

Fax:  734  214-4816 

Email:  stout.alan@epamaiI.epa.gov 

Don  Kopinski 

Environmental  Protection  Agency 

Air  and  Radiation 

OMSEPCD 

Washington,  DC  20460 

Phone:  734  214-4229 

Fax:  734  214-4816 

Email:  kopinski.donald@epa.gov 

RIN:  2060-AJ90 

EPA 

125.  IMPLEMENTATION  RULE  FOR  8- 
HOUR  OZONE  NAAQS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandatee: 

This  action  may  affect  State,  local  or 
tribal  goverments  and  the  private 
sector. 

Legal  Auttiortty: 

42  use  7408;  42  USC  7410;  42  USC 
7501-751  If;  42  USC  7601(a)(1) 

CFR  Citation: 

40  CFR  51  (revision) 
Legal  Deadline: 

None  , 

Abatract: 

This  nile  would  provide  specific 
requirements  for  State  and  local  air 
pollution  control  agencies  to  prepare 
State  implementation  plans  (SIPs) 
under  the  8-hour  national  ambient  air 
quality  standard  (NAAQS)  for  ozone, 
published  by  EPA  on  July  18,  1997. 
The  Clean  Air  Act  requires  EPA  to  set 
ambient  air  quality  standards  and 
requires  States  to  submit  SIPs  to 
implement  those  standards.  The  1997 
standards  were  challenged  in  court,  but 
in  February  2001,  the  Supreme  Court 
determined  that  EPA  has  authority  to 
implement  a  revised  ozone  standard, 
but  ruled  that  EPA  must  reconsider  its 
implementation  plan  for  moving  bom 
the  1-hour  standard  to  the  revised 
standard.  The  Supreme  Court  identified 
codflicts  between  different  parts  of  the 
Clean  Air  Act  related  to 
implementation  of  a  revised  NAAQS, 
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provided  some  direction  to  EPA  for 
resolving  the  conflicts,  and  left  it  to 
EPA  to  develop  a  reasonable  approach 
for  implementation.  Thus,  this 
rulemaking  must  address  the 
requirements  of  the  Clean  Air  Act  and 
the  Supreme  Court's  ruling.  This  rule 
would  provide  detailed  provisions  to 
address  the  Clean  Air  Act's 
requirements  for  State  Implementation 
Plans  (SIPs)  and  would  thus  affect  State 
and  local  air  agencies.  States  with  areas 
that  are  not  attaining  the  8-hour  ozone 
NAAQS  will  have  to  develop  —  as  part 
of  their  SIPs  —  emission  limits  and 
other  requirements  to  attain  the 
NAAQS  within  the  timeframes  set  forth 
in  the  Clean  Air  Act.  Tribal  lands  that 
are  not  attaining  the  8-hour  ozone 
standard  may  be  affected  and  could 
voluntarily  submit  a  Tribal 
Implementation  Plan  (TIP),  but  would 
not  be  required  to  submit  a  TIP.  In 
cases  where  a  TIP  is  not  submitted, 
EPA  would  have  the  responsibility  for 
planning  in  those  areas. 

Statement  Of  Need: 

This  action  is  needed  in  response  to 
the  U.S.  Supreme  Court's  ruling  in 
February  2001  (Whitman  v.  American 
Trucking  Assoc.,.  121  S.Ct.903)  that 
stated  that  EPA  has  the  authority  to 
implement  a  revised  ozone  NAAQS  but 
that  EPA  could  not  ignore  the 
provisions  of  subpart  2  when 
implementing  the  8-hour  NAAQS.  The 
Supreme  Court  identified  several 
portions  of  subpart  2  that  are  ill-fitted 
to  the  revised  NAAQS  but  left  it  to  EPA 
to  develop  a  reasonable  implementation 
approach.  Consequently,  EPA  is 
developing  a  rule  to  implement  the  8- 
hour  ozone  NAAQS  imder  the 
provisions  of  subpart  2  of  the  CAA. 

Summary  of  Legal  Baaia: 

Title  I  of  the  Clean  Air  Act. 
Aitemativea: 

This  entry  comprises  the  action  the 
Agency  plans  to  take  to  implement  the 
8-hour  ozone  NAAQS.  The  major 
alternative  facing  the  Agency  was 
whether  to  implement  the  standard 
strictly  on  a  State-by-State  basis,  as  has 
been  the  norm  in  the  past,  or  to  take 
Federal  action  to  address  the  fact  that 
emissions  from  one  State  affect  the 
ability  of  other  States  to  achieve  the 
ozone  NAAQS.  The  other  major  set  of 
alternatives  involved  various  possible 
strategies  for  infrastructure  design,  such 
as  the  designations  of  nonattainment 
areas  and  tiie  requirements  that  apply 
to  them. 


Anticipated  Coat  and  Benefita: 

EPA  prepared  a  regulatory  impact 
analysis  for  the  final  ozone  NAAQS, 
and  is  preparing  a  cost  anedysis  for  this 
implementation  rule.  The  benefits  of 
the  rule  are  those  associated  with 
attainment  of  the  ozone  NAAQS 
including  significant  improvements  in 
premature  mortaUty.  chronic  asthma, 
chronic  and  acute  bronchitis,  upper 
and  lower  respiratory  symptoms,  work 
days  lost,  decreased  worker 
productivity,  visibility  in  urban  and 
suburban  areas,  and  increases  in  jrields 
of  commercial  forests  currently  exposed 
to  elevated  ozone  levels. 

RIaka: 

The  risks  addressed  by  this  action  are 
the  likelihood  of  experiencing 
increased  health  and  environmental 
effects  associated  with  nonattainment 
of  the  National  Ambient  Air  Quality 
Standard  for  ozone.  These  effects  are 
briefly  described  above  in  the  "costs 
and  benefits"  section,  and  they  were 
outlined  in  detail  in  the  Regulatory 
Impact  Analysis  for  the  ozone  NAAQS 
rulemaking.  The  results  are 
summarized  in  the  Federal  Register 
notice  for  that  rulemaking  (62  FR 
38856,  July  18,  1997). 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


12AXV02 
12/00/03 


Regulatory  FlexibUity  Anaiyaia 
Required: 

No 

Small  Entitiea  Affected: 

No 

Government  Levela  Affected: 

State,  Local,  Tribal 
Additional  Information: 

SAN  No.  4625 


Agency  Contact: 

John  Silvasi     . 

Environmental  Protection  Agency 

Air  and  Radiation 

C539-02 

Research  Triangle  Parit,  NC  27711 

Phone:  919  541-5666 

Fax:  919  541-0824 

Email:  silva8i.john@epa.gov 

Denise  Gerth 

Environmental  Protection  Agency 

Air  and  Radiation 

C539-02 

Research  Triangle  Park.  NC  27711 

Phone:  919  541-5550 

Fax:  919  541-0824 

RIN:  2060-AJ99 

EPA 

126.  CONTROL  OF  EMISSIONS  OF  AIR 
POLLUTION  FROM  NONROAO  DIESEL 
ENGINES  AND  FUEL 

Priority: 

Economically  Significant.  Major  imder 
5  USC  801. 

Unfunded  Mandatee: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Auttwrity: 

15  USC  2002 

CFR  Citation: 

40  CFR  89 

l.egai  Deadline: 

None 

Abatract: 

On  October  23.  1998.  EPA  finalized 
emission  standards  for  nonioad 
compression  ignition  (i.e.,  diesel) 
engines  for  engines  over  37  kW(50hp). 
The  regulation  reduced  the  NOx  +  HC 
emissions  standard  by  30  percent  to  37 
percent  (based  on  the  power  class)  from 
the  previous  6.9  g/hp-hr  NOx  and  1.0 
g/hp-hr  HC  standard  beginning  in  1999. 
As  a  follow-up  to  that  1998  rulemaking, 
the  Agency  is  now  undertaking  & 
technology  review,  pursuant  to  the 
Clean  Air  Act,  to  assess  whether  more 
stringent  standards  are  now  feasible, 
and  to' promulgate  such  standards  if  the 
findings  are  positive.  The  technology 
review  will  reassess  the  NOx  +  HC 
standards  and  will  set  the  next  phase 
of  particulate  matter  standards  for  over 
37  kW  and  up  to  560  kW.  The  emission 
limits  will  also  be  reexamined  for  the 
under  37  kW  scheduled  for 
implementation  in  2004.  The  issue  of 
the  sulfur  content  of  nonroad  diesel 
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fuel  will  be  raised  and  consideration 
given  to  lowering  the  fuel  sulfur  level 
with  an  ultimate  15  ppm  cap.  The 
certification  duty  cycle  for  this  class  of 
engines  will  also  be  revisited  to 
implement  a  transient  duty  cycle  that 
gives  some  assurance  of  better  in-use 
control  of  particulate  matter. 

Statement  of  Need: 

Ozone  and  particulate  pollution  pose  a 
serious  threat  to  the  health  and  well- 
being  of  millions  of  Americans  and  a 
large  burden  to  the  U.S.  economy.  This 
rulemaking  will  address  additional 
national  control  measures  to  reduce 
emissions,  including  emissions  of 
nitrogen  oxides,  hydrocarbons  and 
particulate  matter,  from  nonroad  heavy- 
duty  diesel  engines,  and  will  also 
require  reduced  sulfur  levels  in 
nonroad  diesel  fuel,  in  order  to  protect 
the  public  health  and  welfare. 

Summary  of  Legal  Basis: 

CAA  title  II  part  A  section  213,  217. 

Alternatives: 

Alternatives  will  be  considered  as  the 
rulemaking  proposal  is  developed. 

Anticipated  Cost  and  Benefits: 

Costs  and  benefits  will  be  assessed  as 
the  rulemaking  proposal  is  developed. 

Risks: 

The  risks  addressed  by  this  program  are 
primarily  those  associated  with 
nonattainment  of  the  National  Ambient 
Air  Quality  Standards  for  ozone  and 
particulate  matter.  There  are  also 
serious  public  health  and 
environmental  problems  associated 
with  toxic  air  pollution,  acid  rain, 
reduced  visibility  and  nitrogen  loading 
of  estuaries. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


04AD(y03 
04A)(V04 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

Federal,  State,  Local 
Additional  Information: 

SAN  No.  4675 


Agency  Contact: 

Cleophas  Jackson 

Environmental  Protection  Agency 

Air  and  Radiation 

ASD 

Washington,  DC  20460 

Phone:  734  214-4824 

Fax:  734  214-4816 

Email:  jackson.cleophas@epa.gov 

William  Charmley 

Environmental  Protection  Agency 

Air  and  Radiation 

ASD 

Phone:  734  214-4408 

Fax:  734  214-4050 

Email:  charmley.william@epa.gov 

RIN:  2060-AK27 


EPA 

127.  PREVENTION  OF  SIGNIFICANT 
DETERIORATION  (PSD)  AND 
NONATTAINMENT  NEW  SOURCE 
REVIEW  (NSR):  ROUTINE 
MAINTENANCE,  REPAIR,  AND 
REPLACEMENT 

Priority: 

Economically  Significant 

Legal  Authority: 

42  use  7401  et  seq 

CFR  Citation: 

40  CFR  51.165;  40  CFR  51.166;  40  CFR 
52.21:  40  CFR  52.24 

Legal  Deadline:  ' 

None 

Abstract: 

The  EPA  is  proposing  revisions  to  the 
regulations  governing  the  NSR 
programs  mandated  by  parts  C  and  D 
of  title  I  of  the  Clean  Air  Act  (Act). 
These  proposed  changes  reflect  the 
EPA's  consideration  of  the  disciissions 
and  recommendations  of  the  President's 
National  Energy  Policy  Report  and  from 
various  stakeholders  including 
representatives  from  industry.  State  and 
local  governments,  and  environmental 
groups.  The  proposed  changes  provide 
a  future  category  of  activities  that 
would  be  considered  to  be  routine 
maintenance,  repair,  and  replacement 
(RMR&R)  under  the  NSR  program.  The 
changes  are  intended  to  provide  greater 
regulatory  certainty  without  sacrificing 
the  current  level  of  enviroiunental 
protection  and  benefit  derived  fi-om  the 
program.  We  believe  that  these  changes 
will  facilitate  the  safe,  efficient,  and 
reliable  operation  of  afiected  facilities. 


Statement  of  Need: 

The  current  New  Source  Review 
regulations  provide  for  an  exclusion 
trom  the  definition  of  major 
modifications  for  "routine  maintenance, 
repair,  and  replacement"  activities; 
however,  they  do  not  provide  a 
definition  of  this  term.  Specific 
questions  regarding  the  application  of 
this  term  have  been  addressed  on  a 
case-by-case  basis.  By  providing  a 
future  category  of  activities  that  would 
be  considered  to  be  routine 
maintenance,  repair,  and  replacement 
(RMR&R)  under  the  NSR  program,  these 
changes  will  provide  greater  regulatory 
certainty  without  sacrificing  the  current 
level  of  environmental  protection  and 
benefit  derived  from  the  program. 

Summary  of  Legal  Basis: 

42  use  7411(a)(4) 

Alternatives: 

Alternative  considerations  that  will 
affect  what  activities  would  be 
considered  to  be  RMR&R  will  be 
included  in  the  proposal. 

Anticipated  Cost  and  Benefits: 

The  Agency  will  conduct  analyses  to 
the  extent  appropriate  to  inform 
decisions  on  the  rule.  Such  analyses 
will  be  introduced  as  part  of  the 
proposed  rule  and  developed  further 
for  the  final_rule. 

Risks: 

Risk  information  will  be  developed  as 
appropriate  as  the  rulemaking  proceeds. 

Timetable: 


Action 


FR  Cit0 


NPRM 
Final  Rule 


11AXV02 
10/00/03 


Regulatory  FlexMllty  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State,  Local,  Tribal 

Addittonai  InformatkMi: 

SAN  No.  4676 


— ^  .         T.    ■ 
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Agency  Contact: 

Dave  Svendsgaard 

Environmental  Protection  Agency 

Air  and  Radiation 

C339-03 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-2380 

Fax:  919  541-5509 

Email:  svendsgaard.dave@epa.gov 

Lynn  Hutchinson 

Environmental  Protection  Agency 

Air  and  Radiation 

C33903 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5795 

Fax:  919  541-5509 

Email:  hutchinson.lyim@epa.gov 

RIN:  2060-AK28 

EPA 

128.  •  ENDOCRINE  DISRUPTER 
SCREENING  PROGRAM; 
IMPLEMENTING  THE  SCREENING 
AND  TESTING  PHASE 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  updetennined. 

Lagal  Authority: 

15  use  2603  TSCA;  21  USC  346(a) 
FFDCA;  42  USC  300(a)(17)  SDWA;  7 
USC  136  FIFRA 

CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 
None 

Abstract: 

The  screening  and  testing  phase  of  the 
Endocrine  Disruptor  Screening  Program 
(EDSP)  potentially  will  encompass  a 
broad  range  of  types  of  chemicals, 
including  pesticide  chemicals,  TSCA 
chemicals,  chemicals  that  may  be  found 
in  sources  of  drinking  water,  chemicals 
that  may  have  an  effect  that  is 
cumvilative  to  the  effect  of  a  pesticide 
chemical,  chemicals  that  are  both 
pesticide  chemicals  and  TSCA 
chemicals,  and  other  chemicals  that  are 
combinations  of  these  types  of 
chemicals.  This  proposed  rule  will 
describe  EPA's  proposed  procedures 
and  processes  that  EPA  will  use  when 
implementing  the  screening  and  testing 
phase  of  the  EDSP.  Specifically, 
depending  on  decisions  that  the 
Agency  makes  regarding 
implementation  of  the  testing  phase  of 
the  EDSP,  the  proposed  rule  will 
describe  the  authorities  that  it  may 
invoke  to  require  testing  and,  if 


necessary,  establish  the  process  that  the 
Agency  will  use  to  require  tl^e  testing. 

Statement  Of  Naad: 

The  Endocrine  Disruptor  Screening 
Program  Implementation  of  the 
Screening  and  Testing  Phase  fulfills  the 
statutory  direction  and  authority  to 
screen  pesticide  chemicals  and 
drinking  water  contaminants  for  their 
potential  to  disrupt  the  endocrine 
system  and  adversely  affect  human 
health. 

Summary  of  Legal  Basis: 

The  screening  and  testing  phase  of  the 
Endocrine  Disruptor  Screenii^  Program 
(EDSP)  potentially  will  encompass  a 
broad  range  of  types  of  chemicals, 
including  pesticide  chemicals,  TSCA 
chemicals,  chemicals  that  may  be  foimd 
in  sources  of  drinking  water,  chemicals 
that  may  have  an  effect  that  is 
cumulative  to  the  effect  of  a  pesticide 
chemical,  chemicals  that  are  both 
pesticide  chemicals  and  TSCA 
chemicals,  and  other  chemicals  that  are 
combinations  of  these  types  of 
chemicals.  As  discussed  in  the 
Proposed  Statement  of  Policy,  EPA  has 
a  number  of  authorities  at  its  disposal 
to  require  testing  of  these  types  of 
chemicals.  The  Federal  Food,  Drug,  and 
Cosmetics  Act  (FFDCA)  section  408(p) 
provides  EPA  authority  to  require 
testing  of  all  pesticide  chemicals  and 
any  other  substance  that  may  have  an 
effect  that  is  cumulative  to  an  effect 
of  a  pesticide  chemical  if  EPA 
determines  that  a  substantial 
population  may  be  exposed  to  the 
substance  (21  U.S.C.  346a)(p)). 
Likewise,  the  Safe  Drinking  Water  Act 
(SDWA)  provides  EPA  with  authority 
to  require  testing  of  any  substance  that 
may  be  found  in  sources  of  drinking 
water  if  EPA  determines  that  a 
substantial  population  may  be  exposed 
to  the  substance  (42  U.S.C.  section 
300J-17).  The  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA)  provides  EPA  with  authority  to 
require  testing  of  pesticides  if  EPA 
determines  that  additional  data  are 
required  to  maintain  in  effect  an 
existing  registration  (7  U.S.C.  section 
136a(c)(2)(B)).  The  Toxic  Substances 
Control  Act  (TSCA)  provides  authority 
for  EPA  to  require  testing  of  TSCA 
chemicals,  provided  that  it  makes 
certain  hazard  and/or  exposure  findings 
(15  U.S.C.  section  2603).  In  addition, 
EPA  has  authority  to  issue  consent 
orders  to  require  testing  when 
interested  parties  agree  on  an 
acceptable  testing  program  (51  FR 
23706  (June  30,  1986)). 


Alternatives: 

A  Federal  role  is  mandated  under  cited 
authority.  There  is  no  alternative  to  role 
of  the  Federal  Government  on  this  issue 
to  ensure  that  pesticides,  commercial 
chemicals  and  contaminants  are 
screened  and  tested  for  endocrine 
disruption  potential  A  limited  amount 
of  testing  may  be  conducted  voluntarily 
but  this  will  Ml  far  short  of  the 
systematic  screening  which  is  necessary 
to  protect  public  health  and  the 
environment  and  ensure  the  public  that 
all  important  substances  have  been 
adequately  evaluated. 

AntldiMrted  Cost  and  Benefits: 

It  is  too  early  to  project  the  costs  and 
benefits  of  this  program  accurately. 
However,  the  Agency  recognizes  tiiat 
the  rule  could  potentially  have 
significant  cost  implications,  depending 
on  the  screening  criteria  and  testing 
requirements.  For  example,  as  a  rough 
estimate,  the  screening  battery  currently 
under  consideration  is  estimated  to  cost 
$200,000  per  chemical.  It  is  also  too 
early  to  quantify  the  benefits  of  this 
program  mathematically.  The  goal  of 
the  program  is  to  reduce  the  risks 
identified  below. 

Risks: 

Evidence  is  continmng  to  mount  that 
wildlife  and  humans  may  be  at  risk 
from  exposure  to  chemicals  operating 
through  an  endocrine  mediated 
pathway.  Preliminary  studies  show 
possible  adverse  effects  on  humans. 
Wildlife  effects  have  been  more 
thoroughly  docimiented.  Abnormalities 
in  birds,  marine  mammals,  fish  and 
shellfish  have  been  documented  in  the 
U.S.,  Europe,  Japan,  Canada,  and 
Australia  which  have  been  linked  to 
specific  chemical  exposures.  Evidence 
is  sufficient  for  the  U.S.  to  proceed  on 
a  two  track  strategy:  research  on  the 
basic  science  regarding  endocrine 
disruption  and  screening  to  identify 
which  chemicals  are  capable  of 
interacting  with  the  endocrine  system. 
The  combination  of  research  and  test 
data  developed  by  this  program  will 
enable  EPA  to  take  action  to  reduce 
chemical  risks. 


Action 


Date 


FR  cm 


NPRM  Proposed 

Procedural  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entitles  Affected: 

Businesses 
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Government  Levels  Affected: 

None 

Additional  Infonnation: 

SAN  No.  4728 

Agency  Contact: 

Jane  Smith 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7201M 

Washington,  DC  20460 

Phone:  919  380-4541 

Fax:  202  564-8483 

Email:  smith.janedepa.gov 

Joe  Nash 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7201M 

Washington,  DC  20460 

Phone:  202  564-8886 

Fax:  202  564-8483 

Email:  nash.ioseph@epa.gov 

RIN:  2070-AD61 

EPA 

129.  MODIRCATIONS  TO  RCRA 
RULES  ASSOCIATED  WITH  SOLVENT- 
CONTAMINATED  SHOP  TOWELS  AND 
WIPES 

Priortty: 

Other  Significant 

Legal  AuttKHity: 

42  use  6921 

CFR  Citation: 

40  CFR  261 

Legal  Deadline: 

None 

Abstract 

This  action  would  modify  RCRA  rules 
that  impact  the  management  of  solvent- 
contaminated  shop  towels  and  wipes. 
Solvent-contaminated  shop  towels  and 
wipes  are  used  throughout  industry  for 
equipment  cleaning  and  other  related 
facility  operations.  The  spent  shop 
towels  and  wipes  can  be  hazardous 
wastes  when  the  solvent  used  is  either 
a  characteristic  or  listed  solvent.  An 
examination  of  industry  use  and 
management  practices  reveals  that 
many  facilities  may  use  only  small 
amounts  of  solvent  on  their  disposable 
wipes,  and  use  small  numbers  of  wipes 
daily,  suggesting  that  these  materials 
may  sometimes  pose  little  or  no  risk 
to  human  health  and  the  environment 
if  disposed  in  mimicipal  landfills. 


Similarly,  situations  exist  where  both 
disposable  wipes  and  reusable  shop 
towels  are  not  being  managed  according 
to  prescribed  Federal  and  States'  rules 
and  policies.  Problems  with  this  issue 
have  persisted  since  the  late  1980s. 

Statement  of  Need: 

After  being  asked  by  multiple 
stakeholders  to  examine  this  waste 
stream,  EPA  is  considering  changing 
the  requirements  for  management  of 
both  reusable  and  disposable  solvent- 
contaminated  industrial  wipes.  This 
will  encourage  pollution  prevention 
and  recycling  of  hazardous  solvents, 
make  the  management  standards  more 
consistent  with  the  risks  these  materials 
pose,  and  clarify  existing  Federal 
policies  regarding  these  materials. 

Summary  of  l.egai  Basis: 

No  aspect  of  this  action  is  required  by 
statute  or  court  order. 

Alternatives: 

EPA  is  considering  options  that  would 
either  exempt '^Ivent-contaminated 
industrial  wipes  from  the  definition  of 
hazardous  waste  or  exclude  them  from 
the  definition  of  solid  waste  when 
certain  conditions  are  met.  These 
conditions  would  address  the  amount 
of  solvent  present  in  the  wipes  during 
transportation,  as  well  as  container 
requirements  for  acciunulation  and 
transportation. 

Anticipated  Cost  and  Benefits: 

The  anticipated  benefits  of  this  rule 
include  annual  cost  savings  for 
generators  of  disposable  and  reusable 
industrial  wipes.  Other  benefits  include 
the  potential  for  pollution  prevention 
and  for  increased  recycling  of 
hazardous  solvents  used  in  conjunction 
with  industrial  wipes. 

Risits: 

The  analyses  associated  with  this 
action  find  that  the  options  being 
considered  would  not  cause  risks  from 
disposal  or  re-use  of  solvent- 
contaminated  wipes  to  increase  from 
current  regulations. 

Timetable: 


Action 


FR  Git* 


NPRM 


03/00/03 


Regulatory  FlexibUlty  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal.  State 


Addttional  Information: 

SAN  No.  4091 

Sectors  Affected: 

323  Printing  and  Related  Support 
Activities;  325  Chemical 
Manufecturing;  332  Fabricated  Metd 
Product  Mani^acturing:  333  Machinery 
Manufactxiring;  334  Computer  and 
Electronic  Product  Manufacturing;  336 
Transportation  Equipment 
Manufacturing;  337  Furniture  and 
Related  Product  Manufactuiring;  441 
Motor  Vehicle  and  Parts  Dealers;  811 
Repair  and  Maintenance;  812  Personal 
and  Laundry  Services 

Agency  Contact: 

Kathy  Blanton  . 

Enviromnental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5304W 

Washington,  DC  20460 

Phone:  703  605-0761 

Fax:  703  308-0514 

Email:  blanton.katherine@epa.gov 

RIN:  2050-AE51 

EPA 

130.  REVISION  OF  WASTEWATER 
TREATMENT  EXEMPTIONS  FOR 
HAZARDOUS  WASTE  MIXTURES 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  6912(a);  42  USC  6921;  42  USC 
6922;  42  USC  6924;  42  USC  6926 

CFR  Citation: 

40  CFR  261.3(a}(2)(iv)(A)-(E)(Revision) 

Legal  Deadline: 

None 

Abstract: 

EPA  is  looking  into  proposing  to  add 
up  to  four  solvents  (benzene.  2- 
ethoxyethanol,  1.1.2-trichloroethane. 
and  2-nitropropane)  to  the  hazardous 
waste  exemptions  for  mixtures  of  spent 
solvents  in  wastewater  treatment  plants 
(headworks  rule)  at  40  CFR 
261.3(a)(2}(iv)(AHB).  Spent  solvents  are 
solvents  that  have  been  used  and  are 
no  longer  fit  for  use  without  being 
regenerated,  reclaimed,  or  otherwise 
processed.  In  addition,  EPA  is 
considering  proposing:  (1)  changes  to 
implementation  of  rule  from  using  mass 
balance  only,  to  choice  of  using  direct 
monitoring;  (2)  adding  certain  leachates 
to  allowed  categories  of  wastestreams; 
(3)  revising  other  provisions  of  rule, 
such  as  de  minimis  quantities  and  the 
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definition  of  point  of  application  of 
exemption;  and  (4)  clarifying 
applicability  of  exemption  to 
incinerator  scrubber  waters. 

Statement  or  Neea. 

This  action  is  deregulatory.  Federal 
action  in  this  case  will  give  States  more 
flexibility  in  implementing  the 
regulations.  In  addition,  the  Agency  has 
been  asked  to  look  into  this  issue  in 
Congressional  Committee 
Appropriations  Report  Language. 

Summary  of  Legal  Basis: 

This  action  is  not  required  by  statutory 
or  court  order. 

AHematives: 

The  Agency  is  considering  this  rule 
without  any  alternatives.  Some  aspects 
of  the  proposal  provide  alternatives  for 
the  regulated  community  in  complying 
with  the  regulations  (e.g..  direct 
monitoring  of  solvents  vs.  mass 
balance).  Future  rulemaking  may 
expand  on  some  of  the  regulatory 
options  contained  in  the  proposal. 

Anticipated  Cost  and  Benefits: 

This  proposal,  if  finalized,  is  expected 
to  provide  cost  savings  to  the  regulatory 
community  because  more  facilities  will 
be  eligible  for  regulatory  exemptions 
and  more  wastes  may  be  exempt  bom. 
hazardous  waste  regulation. 

Risks: 

Since  this  is  deregulatory,  there  is  no 
risk  reduction.  However,  the  Agency 
performed  a  conservative  risk  analysis 
and  found  that  risk  is  not  increased 
above  any  level  of  concern  by  this 
action. 

TlmetaMs: 


Action 


FR  Cits 


NPRM  Revisions  for    01/00/03 
wastewater 
treatment 
exemptions 

Regulatory  Flexibility  Analysis 
Itoquired: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State 

Additional  Information: 

SAN  No.  4501 

Sectors  Affected: 

31-33  Manufacturing;  562  Waste 
Management  and  Remediation  Services 


Agency  Contact: 

Ron  Josephson 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5304W 

Washington.  DC  20460 

Phone:  703  308-0442 

Fax:  703  308-0522 

Email:  josephson.ron@epa.gov 

Laura  Burrell 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5304W 

Phone:  703  308-0005 

Fax:  703  308-0514 

Email:  biUTell.laura@epa.gov 

RIN:  205O-AE84 

EPA 

131.  INCREASE  METALS 
RECLAMATION  FROM  F006  WASTE 
STREAMS 

Priority: 

Oth^r  Significant 

Unfunded  Mandates: 
Undetermined 
Legal  AuttKMity: 
Not  Yet  Determined 
CFR  Citation: 
40  CFR  261 

l.egal  Deadline: 

None 

Abstract: 

Currently  wastewater  treatment  (WWT) 
sludges  from  electroplating  operations 
(waste  code  F006)  are  identified  as 
listed  hazardous  wastes.  EPA  is 
considering  proposing  changes  to 
existing  regulations  intended  to 
encourage  safe  recycling  and 
management  practices  of  this  waste 
stream.  We  are  considering  reducing 
regulations  for  electroplating  sludges 
that  are  sufficiently  high  in  metal(s) 
and  sufficiently  low  in  other  toxic 
constituents  to  be  recovered. 

Statement  of  Need: 

F006  represents  one  of  the  largest 
hazardous  waste  streams  amenable  to 
recycling.  Eliminating  impediments  to 
the  safe  recycling  of  F006  through 
regulatory  changes  would  potentially 
facilitate  this  outcome  -  thereby 
decreasing  the  amount  of  hazardous 
waste  disposed. 

Sununary  of  Legal  Basis: 

No  aspect  of  this  action  is  required  by 
statutory  or  court  order. 


Alternatives: 

EPA  is  evaluating  alternatives  that 
would  either  exempt  from  the 
definition  of  hazardous  waste  or 
exclude  from  the  definition  of  solid 
waste  F006  destined  for  recycling 
provided  specified  conditions  were 
met.  Specific  conditions  would  address 
proper  handling,  possibly  notification, 
certification,  etc. 

Anticipated  Cost  and  Benefits: 

Costs  to  generating  facilities  would  be 
reduced  relative  to  current  compliance 
costs.  Benefits  include  the  potential  for- 
increased  recycling  of  F006,  thereby 
reducing  the  amount  of  virgin  materials 
that  must  be  extracted  from  the  land. 
Safe  handling  of  this  material  also 
would  be  maintained. 

Risks: 

Any  options  evaluated  and  proposed 
would  ensure  that  the  risks  frt>m 
recycling  F006  would  not  increase  over 
current  regulations.  In  particular,  the 
risks  from  managing  the  material  on  the 
land  would  be  addressed. 

Timetable: 


Action 


FR  CM* 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Additional  Information:    . 

SAN  No.  4651 

Agency  Contact: 

Jim  O'Leary 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5304W 

Washington,  DC  20460 

Phone:  703  308-8827 

Fax:  703  308-0514 

Email:  oleary.jim@epa.gov 

Jim  Michael 

Envfronmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5304W 

Washington.  DC  20460 

Phone:  703  308-8610 

Fax:  703  308-0514 

Email:  niichael.jim@epa.gov 

RIN:  2050-AE97 
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EPA 

132.  REVISIONS  TO  THE  DEnNITION 
OF  SOUO  WASTE 

Priority: 

Other  Significant 
Legal  Authority: 

RCRA  Section  1004(27);  42  USC 
6903(27) 

CFR  Citation: 

40  CFR  261.2 

Legal  Deadline: 

None 

Atwtract: 

Under  RCRA.  to  be  a  hazardous  waste, 
a  material  must  also  be  a  solid  waste. 
EPA's  fi^mework  for  determining 
whether  a  material  is  a  solid  waste  is 
based  on  what  the  material  is  and  how 
it  is  managed  (e.g.,  how  it  is  used, 
reused,  etc.).  For  materials  being 
recycled.  RCRA  jurisdiction  is  complex 
and  the  history  of  legal  decisions 
related  to  the  definition  of  solid  waste 
is  extensive  (AMC  I.  API  I,  AMC  II. 
ABR.  API  n,  etc.).  In  response  to 
American  Mining  Congress  v.  EPA.  824 
F.  2d  1177(D.C.  Cir.  1987)  (AMC  I)  and 
one  of  the  most  recent  decisions,  the 
Association  of  Battery  Recvclers.  v. 
EPA  208  F.3d  1047  (2000)'(ABR).  EPA 
has  decided  to  initiate  development  of 
a  proposed  rule  to  revise  the  definition 
of  solid  waste.  We  expect  that  the 
proposed  rule  will  be  broad  in  scope 
and  will  specifically  address  materials 
undergoing  reclamation.  In  the  context 
of  reclamation,  we  plan  to  discuss 
options  for  how  to  distinguish  materials 
that  are  discarded  from  materials  that 
remain  in  use  in  a  continuous 
industrial  process  and  we  anticipate 
proposing  a  definition  of  "continuous 
industrial  process."  Generally,  we 
believe  that  removing  the  specter  of 
RCRA  control  where  it  is  not  necessary 
can  spur  increased  reuse  and  recycling 
of  hazardous  waste,  and  will  lead  to 
better  resource  conservation  and 
improved  materials  management 
overall. 

Statement  of  Need: 

This  proposal  responds  to  court 
decisions  about  EPA's  definition  of 
solid  waste  under  RCRA.  See 
Association  of  Battery  Recyclers  v. 
EPA,  208  F.3d  1047  (2000). 

Summary  of  Legal  Basis: 

See  above. 

AHematlvea: 

No  alternatives  are  being  considered. 


Anticipatad  Cost  and  Benefits: 

EPA  currently  anticipates  that  this  rule, 
when  finalized,  will  result  in  a  net 
savings  to  the  part  of  the  regulated 
community  affected  by  the  rule  (those 
facilities  involved  in  recycling  that  is 
part  of  a  continuous  process  within  the 
generating  industry).  These  facilities 
will  no  longer  have  to  comply  with  the 
RCRA  hazardous  waste  management 
requirements. 

Timetable: 


FR  cue 


NPRM 


04AXV03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Additional  Information: 

SAN  No.  4670 

Agency  Contact: 

Marilyn  Goode 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5304W 

Washington.  DC  20460 

Phone:  703  308-8800 

Fax:  703  308-0522 

Email:  goode.marilyn@epa.gov 

Ingrid  Rosencrantz 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5307W 

Washington,  DC  20460 

Phone:  703  605-0709 

Fax:  703  308-0522 

Email:  rosencrantz.ingrid@epa.gov 

RIN:  2050-AE98 

EPA 

133.  NPDES  PERMIT  REQUIREMENTS 
FOR  MUNICIPAL  SANITARY  AND 
COMBINED  SEWER  COLLECTION 
SYSTEMS,  MUNICIPAL  SATELLITE 
COLLECTION  SYSTEMS,  SANITARY 
SEWER  OVERFLOWS,  AND  PEAK 
EXCESS  FLOW  TREATMENT 
FAaUTIES 

Priority: 

Other  Significant 

Legal  Auttiorlty: 

33  USC  1311  CWA  sec  301;  33  USC 
1314  CWA  sec  304;  33  USC  1318  CWA 
sec  308;  33  USC  1342  CWA  sec  402; 
33  USC  1361  CWA  sec  501(a) 


CFR  Citation: 

40  CFR  122.38;  40  CFR  122.41;  40  CFR 
122.42 

Legal  Deadline: 

None 

Abstract: 

EPA  is  developing  a  notice  of  proposed 
r\ilemaking  that  would  propose  a 
broad-based  regulatory  framework  for 
sanitary  sewer  collection  systems  under 
the  NPDES  program.  The  Agency  is 
proposing  standard  permit  conditions 
for  inclusion  in  permits  for  publicly 
owned  treatment  works  (POTWs)  and 
municipal  sanitary  sewer  collection 
systems.  The  standard  requirements 
address  reporting,  public  notification, 
and  recordkeeping  requirements  for 
sanitary  sewer  overflows  (SSOs), 
capacil^r  assurance,  management, 
operation  and  maintenance 
requirements  for  municipal  sanitary 
sewer  collection  systems;  and  a 
prohibition  on  SSOs.  The  Agency  is 
also  proposing  a  regulatory  framework 
for  applying  NPDES  permit  conditions, 
including  applicable  standard  permit 
conditions,  to  municipal  satellite 
collection  systems.  Municipal  satellite 
collection  systems  are  sanitary  sewers 
owned  or  operated  by  a  municipality 
that  conveys  wastewater  to  a  POTW 
operated  by  a  different  municipality. 
EPA  is  also  proposing  to  clarify  NPDES 
requirements,  including  secondary 
treatment  requirements,  for  discharges 
fi-om  peak  excess  flow  treatment 
facilities. 

Statement  of  Need: 

The  proposed  regulation  is  intended  to 
address  three  interrelated  issues:  (1)  the 
risks  to  health  and  the  environment 
caused  by  SSOs;  (2)  the  need  to  protect 
and  enhance  local.  State  and  Federal 
investments  in  sewer  system 
infrastructure;  and  (3)  the  need  to 
provide  a  clear  and  consistent 
regulatory  program  for  collection 
"systems.  Risks  to  health/environment: 
EPA  estimates  that  about  55.000  SSO 
events  occur  each  year,  and  perhaps  ten 
times  this  many  instances  occur  where 
sewage  backs  up  into  basements.  These 
events  lead  to  a  variety  of  damages, 
including  exposure  of  people  to  health 
risks;  lowered  water  quality;  and 
property  damage  and  clean-up  costs. 
Protection  of  Investments  in  Sewer 
System  Infi-astnicture:  Sanitary  sewer 
collection  systems  represent  a  major 
national  investment  in  community 
infrastructiu^.  EPA  estimates  that  these 
systems  have  a  replacement  value  of  $1 
to  $2  trillion.  Another  source  estimates 
that  wastewater  collection  and 
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treatment  systems  represent  about  10  to 
15  percent  of  the  value  of  all  publicly 
owned  infi^structure  in  the  United 
States.  The  substantial  fi«quency  of 
SSOs  and  other  collection  system 
failures  indicates  that  operation, 
maintenance,  repair  and  rehabilitation 
of  sewer  systems  needs  to  improve. 

Providing  Clear  and  Consistent 
Regulatory  Program  for  Collection 
Systems  —  States  are  implementing  the 
existing  NPDES  regulations  relevant  to 
sanitary  sewer  collection  systems  in 
widely  differing  ways. 

Summary  of  i-agai  Basis: 

EPA  is  considering  whether  to  publish 
a  proposed  rule  that  would  require 
NPDES  permits  for  municipal  sanitary 
sewer  collection  systems  to  contain  a 
standard  provision  for  better  operation 
and  management  of  systems  to  avoid 
SSOs.  increased  attention  to  system 
planning,  and  better  notification  to  the 
public  in  the  event  of  an  overflow. 
These  proposed  standard  permit 
conditions  would  derive  from  Clean 
Water  Act  (CWA)  sections  304(i).  308, 
and  402(a).  Section  402(a)  of  the  CWA 
authorizes  EPA  to  prescribe  permit 
conditions  as  necessary  to  carry  out  the 
provisions  of  the  CWA,  including 
permit  conditions  on  data  and 
information  collection  and  reporting. 
Section  308  of  the  CWA  authorizes  EPA 
to  require  NPDES  permittees  to 
establish,  maintain,  and  report  records 
for  determining  whether  there  has  been 
a  violation  of  the  CWA.  The  prohibition 
of  SSO  discharges  is  a  technology-based 
limitation  that  is  based,  in  part,  on 
CWA  section  301(a)  which  prohibits  a 
discharge  to  waters  of  the  United  States 
except  in  compliance  with  an  NPDES 
permit.  The  prohibition  is  also  based 
on  EPA's  interpretation  of  the  Act  that 
discharges  from  a  separate  sanitary 
sewer  system  need  to  meet  effluent 
limitations  based  on  secondary 
treatment  as  defined  by  EPA  and  any 
more  stringent  limitation  necessary  to 
meet  water  qiiality  standards. 

Legal  authority  for  the  requirements  for 
municipal  satellite  collection  systems 
derives  from  the  definition  of  "publicly 
owned  treatment  works."  CWA  section 
212(2)(A)  defines  "treatment  works"  to 
include  "any  devices  and  systems  used 
in  the  storage,  treatment,  recycling,  and 
reclamation  of  municipal  sewage  or 
industrial  wastes  of  a  liquid  nature  . 
.  .  including  .  .  .  intercepting  sewers, 
outfall  sewers,  sewage  collection 
systems  .  .  .  ."  EPA  regulations  define 
the  term  "publicly  owned  treatment 
works  similarly  at  40  CFR  122.2  and 
403.1. 


Altemath^es: 

NPDES  requirements  for  municipal 
sanitary  sewer  collection  systems 
currently  under  consideration  include 
the  five  major  alternatives  discussed 
below.  The  first  alternative  would 
require  NPDES  permits  for  municipal 
sanitary  sewer  collection  systems  to 
contain  a  standard  provision  for  better 
operation  and  management  of  systems 
to  avoid  SSOs,  increased  attention  to 
system  planning,  and  better  notification 
to  the  public  in  the  event  of  an 
overflow.  The  second  alternative  would 
involve  extending  the  requirements  of 
the  proposed  rule  to  privately  owned 
satellite  collection  systems.  The  third 
alternative  would  be  to  change  the 
technology-based  standard  for 
discharges  frY)m  sanitary  sewers  frtim 
secondary  treatment  to  best  available 
technology  economically  achievable 
(BAT)/  best  practicable  control 
technology  ctirrently  available  (BCT). 
The  fourth  alternative  would  be  a  no- 
action  alternative.  The  fifth  alternative 
would  be  a  prescriptive  capacity, 
management,  operation,  and 
maintenance  provision.  In  addition  to 
these  alternatives,  a  number  of 
municipalities  have  suggested 
additional  alternatives  which  are  being 
considered. 

Anticipated  Cost  and  Benefits: 

EPA  is  considering  a  proposed  rule  that 
would  require  NPDES  permits  for 
municipal  sanitary  sewer  collection 
systems  contain  standard  provisions  for 
better  operation  and  management  of 
systems,  increase  attention  to  system 
planning,  and  better  public  notification 
in  the  event  of  an  overflow.  EPA  is  in 
the  process  of  estimating  the  aimual 
costs  and  benefits  associated  with  this 
proposal. 

Risks: 

EPA  estimates  that  there  are  at  least 
55.000  SSO  events  per  year  and  an 
additional  400,000  occurrences  of 
seAvage  backing  up  into  basements.  The 
health  and  environmental  risks 
attributed  to  SSOs  vary  depending  on 
a  number  of  factors  including  location 
and  season  (potential  for  public 
exposure),  fiw}uency,  volume,  the 
amount  and  type  of  pollutants  present 
in  the  discharge,  and  the  uses, 
conditions,  and  characteristics  of  the 
receiving  waters.  SSOs  can  release  raw 
sewage  to  areas  where  they  present 
high  risks  of  human  exposure,  such  as 
streets,  private  property,  basements, 
and  receiving  waters  used  for  drinking 
water,  fishing  and  shellfishing,  or 
contact  recreation.  The  most  immediate 
health  risks  associated  with  SSOs  are 


potential  exposure  to  bacteria,  viruses, 
and  other  pathogens.  Major  groups  of 
disease-causing  organisms  or  agents 
associated  with  untreated  SSOs 
include:  bacteria,  viruses,  protozoa,  and 
helminths  (intestinal  worms).  These 
pathogens  can  cause  diseases  range  in 
severity  from  mild  gastroenteritis 
(causing  stomach  cramps  and  diarrhea) 
to  diseases  that  can  be  life-threatening, 
such  as  cholera,  infectious  hepatitis, 
dysentery,  and  severe  gastroenteritis. 
Adverse  health  consequences  can  be 
more  severe  for  children,  the  elderly, 
and  those  with  weakened  immune 
systems.  In  addition  to  pathogens,  raw 
sewage  may  contain  metals,  synthetic 
chemicals  (including  endocrine  system 
disruptors).  nutrients,  pesticides,  and 
oils,  which  also  can  be  detrimental  to 
the  health  of  humans  and  wildlife. 
SSOs  may  affect  the  quality  and  uses 
of  waters  of  the  United  States.  Adverse 
water  quality  impacts  from  SSOs  may 
include  changes  to  the  physical 
characteristics  and  viability  of  aquatic 
habitats,- causing  fish  kills.  In  2001, 
sewer  line  blockages  and  breaks  were 
cited  in  4  percent  and  SSOs  were  cited 
in  2  percent  of  beach  closures  and 
swimming  advisories  in  the  United 
States. 

TimataMs: 


Action 


FR  Cite 


NPRM 
Final  Action 


12/00A)2 
12/00/04 


Regulatory  Flexibility  Analysis 
Raquirsd:  '' 

No 

Small  Entitias  Affsctad: 

Governmental  Jurisdictions 

Gk)vemmant  Levels  Affected: 

Federal,  State,  Local,  Tribal 

Federaliam: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Additional  information: 

SAN  No.  3999 
Sectors  Affected: 

22132  Sewage  Treatment  Facilities 
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Agency  Contact: 

Kevin  Weiss 

Environmental  Protection  Agency 

Water 

4203M 

Washington.  DC  20460 

Phone:  202  564-0742 

Fax:  202  564-6392 

Email:  weiss.kevin@epa.gov 

Kevin  DeBell 

Environmental  Protection  Agency 

Water 

4203M 

Washington.  DC  20460 

Phone:  202  564-0040 

Fax:  202  564-6392 

Email:  debell.kevin@epa.gov 

RIN:  2040-AD02 

EPA 

134.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  LONG  TERM 
2  ENHANCED  SURFACE  WATER 
TREATMENT  RULE 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mamiales: 

This  action  may  affect  State,  local  or 
tribal  goverments  and  the  private 
sector. 

Legal  Authority: 

40  use  300g-l(b):  SDWA  1412(b);  42 
use  300f;  42  USC  300g-l;  42  USC 
300g-2:  42  USC  300g-3;  42  USC  300g- 
4;  42  USC  300g-5;  42  USC  300g-6;  42 
USC  300J-4;  42  USC  300)-9;  42  USC 
3D0J-11 

CFR  Citation: 

40  CFR  141  to  142;  40  CFR  9 

l.agal  Deadline: 

None 

Abstract: 

The  Long  Term  2  Enhanced  Surface 
Water  Treatment  Rule  (LT2ESWTR) 
will  control  risk  from  microbial 
pathogens  in  drinking  water.  It  is  being 
developed  simultaneously  with  the 
Stage  2  Disinfectants  and  Disinfection 
Byproducts  Rule  (DBPR)  which  will 
address  risk  caused  by  the  use  of 
disinfectants  in  drinking  water.  This 
rule  could  affect  all  public  water 
systems  that  use  surface  water  as  a 
source.  Promulgating  the  LT2ESWTR 
and  the  Stage  2  DBPR  as  a  paired 
rulemaking  is  necessary  to  ensure  that 
adequate  protection  from  microbial  risk 
is  maintained  while  EPA  manages  risk 


from  disinfection  byproducts.  In 
developing  the  LT2ESWTR.  EPA  will 
analyze  a  significant  body  of  new 
survey  data  on  microbial  pathogens  in 
soiux:e  and  finished  waters,  as  well  as 
data  on  parameters  which  could  serve 
as  indicators  of  microbial  risk.  This 
survey  data,  which  was  collected  under 
the  Information  Collection  Rule  (ICR), 
Supplemental  Surveys  to  the  ICR,  and 
additional  research  projects,  will 
provide  a  substantially  more 
comprehensive  and  complete  pictiue  of 
the  occurrence  of  waterbome  pathogens 
than  was  available  previously.  EPA  will 
also  use  significant  new  data  on  the 
efficiency  of  treatment  processes  for  the 
removal  and  inactivation  of 
microorganisms,  as  well  as  new 
information  on  the  pathogenicity  of 
certain  pathogens,  to  determine 
effective  regulatory  requirements  for 
controlling  microbial  risk.  On  March 
30,  1999,  EPA  established  a  committee 
of  stakeholders  under  the  Federal 
Advisory  Committee  Act  (FACA)  to 
assist  in  the  development  of  these  rules 
and  an  agreement  in  principle  was 
signed  in  September  2000  outlining  the 
proposed  rule  options. 

Statement  of  Need: 

The  purpose  of  the  Long  Term  2 
Enhanced  Surface  Water  Treatment 
Rule  {LT2ESWTR)  is  to  reduce  health 
risks  posed  by  Cryptosporidium  and 
other  microbial  pathogens  in  drinking 
water.  Cryptosporidiiun  is  a  protozoa 
which  causes  cryptosporidiosis,  a 
severe  gastrointestinal  disease.  While 
cryptosporidiosis  is  generally  self- 
limiting  in  healthly  individuals,  it  can 
be  fatal  for  people  with  compromised 
immune  systems.  Cryptosporidiimi  is 
removed  to  a  degree  by  filtration  but 
is  highly  resistant  to  conventional 
drinking  water  disinfectants,  including 
chlorine  and  chloramines.  EPA  has 
recently  collected  a  significant  amoimt 
of  data  on  occiurence  of 
Cryptosporidium  in  drinking  water 
sources  through  the  Information 
Collection  Rule  (ICR)  and  ICR 
Supplemental  Surveys.  These  data 
indicate  that  a  subset  of  drinking  water 
systems  have  an  unacceptably  high  risk 
for  Cryptosporidium  in  their  treated 
water.  The  LT2ESWTR  is  intended  to 
identify  systems  at  high  risk  for 
Cryptosporidium  through  monitoring 
and  prescribe  an  appropriate  level  of 
additional  treatment.  In  addition,  the 
LT2ESWTR  will  be  promulgated 
simultaneously  with  the  Stage  2 
Disinfectants  and  Disinfection 
Byproducts  Rule  (DBPR).  This  will  help 
to  ensure  that  drinking  water  utilities 
do  not  compromise  adequate  microbial 


protection  while  they  take  steps  to 
control  DBFs. 

Summary  of  Legal  Basis: 

Section  1412(b)(7)(A)  of  SDWA  allows 
the  Administrator  to  promulgate  a 
national  primary  drii^ung  water 
regulation  that  requires  the  use  of  a 
treatment  technique  in  establishing  a 
maximum  contaminant  level  if  the 
Administrator  makes  a  finding  that  it 
is  not  feasible  to  ascertain  the  level  of 
the  contaminant.  The  MCLG  for 
Cryptosporidium  is  zero  and  it  is  not 
feasible  for  public  water  systems  to 
measure  Cryptosporidiiun 
concentrations  in  treated  water. 
Consequently,  imder  section 
1412(b)(1)(A),  the  Administrator  may 
establish  a  treatment  technique  for 
Cryptosporidium  if  this  presents  a 
meaningful  opportunity  for  health  risk 
reduction.  Although  the  1996 
Amendments  do  not  require  EPA  to 
finalize  a  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule  along 
with  the  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule,  Congress 
did  emphasize  the  importance  of 
ensuring  proper  balance  between 
microbial  and  DBP  risks  and,  therefore, 
EPA  believes  it  is  important  to  finalize 
these  rules  together. 

Alternatives: 

EPA  is  considering  various  rule 
scenarios  to  reduce  risk  from 
Cryptosporidium.  These  scenarios 
include  treatment  requirements  that 
would  apply  to  all  systems,  such  as 
requiring  all  conventional  plants  to 
achieve  2-log  inactivation  of 
Cryptosporidiiun.  Alternative  scenarios 
have  involved  assigning  systems  to  bins 
based  on  mean  Crypto  source  water 
concentrations.  Additional  treatment 
requirements  would  then  depend  on 
the  bin  to  which  a  system  was 
assigned.  Issues  associated  with  the 
binning  approach  include:  amoimt  of 
monitoring  necessary  to  assign  systems 
to  bins,  appropriate  Crypto 
concentrations  to  demarcate  bin 
boundaries,  and  appropriate  level  of 
additional  treatment  for  a  given  bin. 
EPA  is  exploring  analyses  that  evaluate 
the  impact  of  these  issues  on  costs  and 
benefits.  EPA  has  also  considered 
options  to  reduce  the  impact  on  small 
systems. 

Antlcipatsd  Cost  and  Benefits: 

EPA  estimates  that  the  LT2ESWTR  will 
have  an  aimual  economic  impact  of 
$100  million  or  more.  The  majority  of 
people  (approximately  67  percent)  are 
served  by  public  water  systems  that  use 
a  surface  water  or  ground  water'  under 
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the  direct  influence  of  surface  water. 
Thus,  a  large  number  of  people  will 
benefit  from  the  LT2ESWTR.  hi 
addition,  EPA  has  recently  identified 
UV  light  as  a  technology  that  can 
achieve  high  levels  of  Cryptosporidium 
inactivation  at  relatively  low  cost. 

Risks: 

Approximately  67  percent  of  consumers 
are  served  by  drinking  water  systems 
that  use  surface  water  sources  or 
ground  water  under  the  direct  influence 
of  siuiace  water.  Survey  data  indicate 
that  Cryptosporidium  is  prevalent  in 
drinking  water  sources  and  current 
levels  of  treatment  may  not  be  adequate 
to  control  highly  resistant  pathogens 
Uke  Cryptosporidium. 
Cryptosporidiosis  is  a  potentially  fatal 
disease  in  people  with  weak  immime 
systems,  such  as  infants,  the  elderly, 
people  with  AIDS,  and  people  taking 
immune  suppressing  drugs  like  cancer 
and  transplant  patients.  By  requiring 
additional  treatment  for  those  systems 
with  the  highest  concentrations  of 
Crjrptosporidium  in  their  source  waters, 
EPA  expects  to  significantly  reduce 
current  risk. 

Timetable: 


Action 

Date          FR  Cite 

NPRM 
Final  Action 

OGAXVOS 
07/00/04 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  EntHies  Affectsd: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

Federal,  State.  Local,  Tribal 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Additional  Information: 

SAN  No.  4341 
Sectors  Affected: 

22131  Water  Supply  and  Irrigation 
Systems 


Agency  Contact: 

Dan  Schmelling 

Environmental  Protection  Agency 

Water 

4607 

Washington,  DC  20460 

Phone:  202  564-5281 

Fax:  202  564-3767 

Email:  schmelling.dan@epa.gov 

Thomas  Grubbs 

Environmental  Protection  Agency 

Water 

4607 

Washington,  DC  20460 

Phone:  202  564-5262 

Fax:  202  564-3758 

Email:  grubbs.thomas@epa.gov 

RIN:  2040-AD37 

EPA 

135.  NATIONAL  PRIMARY  DRINtaNG 
WATER  REGULATIONS:  STAGE  2 
DISINFECTION  BYPRODUCTS  RULE 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates: 

This  action  may  affect  State,  local  or 
tribal  goverments  and  the  private 
sector. 

I.egal  Authority: 

40  USC  300g-l{b);  SDWA  1412(b):  42 
USC  300f;  42  USC  300g-2;  42  USC 
300g-3;  42  USC  300g-4;  42  USC  300g- 
5;  42  USC  300g-6;  42  USC  300J-4;  42 
USC  300J-9;  42  USC  300J-11 

CFR  Citation: 

40  CFR  141  to  142;  40  CFR  9 

l.egai  Deadline: 

Final,  Statutory,  July  14,  2003. 

Abstract 

This  Regulation,  along  with  a  Long 
Term  2  Enhanced  Surface  Water 
Treatment  Rule  (LT2ESWTR)  that  will 
be  promulgated  simultaneously,  is 
intended  to  expand  existing  public 
health  protections  and  address 
concerns  about  risk  trade-offs  between 
pathogens  and  disinfection  byproducts. 
This  rule  could  affect  all  public  water 
systems  that  add  a  disinfectant  to  the 
drinking  water  during  any  part  of  the 
treatment  process  although  the  impacts 
may  be  limited  to  community  water 
systems  (CWSs)  and  nontransient 
noncommunity  water  systems 
(NTNCWSs).  Promulgating  the 
LT2ESWTR  and  the  Stage  2  DBPR  as 
a  paired  rulemaking  is  necessary  to 


ensure  that  adequate  protection  frtim 
microbial  risk  is  maintained  while  EPA 
manages  risk  from  disinfection 
byproducts.  In  developing  the  Stage  2 
DBPR,  EPA  will  analyze  a  significant 
body  of  new  survey  data  on  source 
water  quality  parameters,  treatment 
data  and  disii^ection  byproduct 
occurrence.  This  survey  data,  which 
was  collected  under  the  Information 
Collection  Rule  (ICR),  Supplemental 
Surveys  to  the  ICR,  and  additional 
research  projects,  will  provide  a 
substantially  more  comprehensive  and 
complete  picture  of  the  occurrence  of 
DBFs  and  microbiological  pathogens 
than  was  available  previously.  EPA  will 
also  use  new  information  on  the  health 
effects  of  exposure  to  DBFs  to 
determine  effective  regulatory 
requirements  for  controlling  risk.  On 
March  30,  1999,  EPA  reconvened  a 
committee  of  stakeholders  under  the 
Federal  Advisory  Committee  Act 
(FACA)  to  assist  in  the  development  of 
these  rules  and  an  Agreement  in 
Principle  was  signed  in  September 
2000  outlining  the  proposed  rule 
options.  i 

Statement  of  Need: 

The  purpose  of  the  Stage  2 
Disinfectants/Disinfection  Byproducts 
Rule  (DBPR)  is  to  reduce  potential 
health  risks  posed  by  disinfection 
byproducts  (DBFs).  Certain  DBFs  have 
been  shown  in  laboratory  tests  to  be 
carcinogens  or  to  cause  adverse 
reproductive  and  developmental  health 
effects.  In  addition,  epidemiology 
studies  have  indicated  that  exposure  to 
chlorinated  water  may  increase  the  risk 
of  bladder  cancer,  miscarriage,  and 
certain  developmental  defects.  The 
Stage  2  DBPR  is  designed  to  reduce 
peak  events  in  DBP  exposure  in  order 
to  mitigate  these  potential  health  risks. 

Summary  of  l.egal  Basis: 

Section  1412(b)(2)(C)  of  SDWA,  as 
amended  in  1996,  requires  EPA  to 
promulgate  a  Stage  2 
Disinfectants/Disinfection  Byproducts 
Rule  no  later  than  July  14,  2003. 
Although  the  1996  Amendments  do  not 
require  EPA  to  finalize  a  Long  Term 
2  Enhanced  Surface  Water  Treatment 
Rule  along  with  the  Stage  2 
Disinfectants  and  Disinfection 
Byproducts  Rule,  Congress  did 
emphasize  the  importance  of  ensuring 
proper  balance  between  microbial  and 
DBP  risks  and,  therefore,  EPA  believes 
it  is  important  to  finalize  these  rules 
together. 
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Alternatives: 


EPA  is  considering  various  rule 
scenarios  to  achieve  reductions  in 
disinfection  byproduct  exposure.  These 
alternatives  include:  decreasing  the 
standard  set  in  the  Stage  1  DBPR  (0.080 
mg/L  total  trihalomethanes  (TTHM)  and 
0.060  mg/L  the  sum  of  5  haloacetic 
acids  (HAA5))  by  half  and  maintaining 
a  running  annuaj  average  compliance 
calculation;  maintaining  80/60 
TTHM/HAA5  standards  but  revising 
the  compliance  calculation  to  a  stricter 
locational  running  annual  average; 
setting  the  80/60  TTHM/HAA5 
standard  as  a  never-to-be  exceeded 
maximum;  and  revising  the  standard 
for  bromate  which  is  currently  0.010 
mg/L.  EPA  has  also  considered  options 
to  reduce  the  impact  on  small  systems. 

Anticipalad  Coat  and  Beneftta: 

EPA  estimates  that  the  Stage  2  DBPR 
will  have  an  annual  economic  impact 
of  $100  million  or  more.  Over  200 
million  people  are  served  by  public 
water  systems  that  apply  a  disinfectant 
(e.g.,  chlorine)  to  water  in  order  to 
provide  protection  against  microbial 
contaminants  and  potentially  exposed 
to  DBPs.  Thus,  a  large  number  of 
people  will  benefit  from  the  Stage  2 
DBPR. 

Risks: 

Over  200  million  people  are  served  by 
public  water  systems  that  apply  a 
disinfectant  (e.g.,  chlorine)  to  water  in 
order  to  provide  protection  against 
microbial  contaminants.  Due  to  the 
large  nxmiber  of  people  exposed  to 
DBPs,  there  is  a  substantial  cgncern  for 
any  risks  associated  with  DBPs  that 
may  impact  public  health.  EPA 
estimates  that  the  Stage  2  DBPR  will 
decrease  exposure  to  DBPs  on  average 
but  more  importantly,  the  rule  will 
significantly  reduce  exposure  to  peak 
occurrences  of  DBPs. 

Timetable: 


Action 


FR  Cito 


NPRM 
Final  Action 


06/0Q«X)3 
07/00/04 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Gk>vemment  Levels  Affected: 

Federal,  State,  Local,  Tribal 


Federallam: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Additional  Information: 

SAN  No.  4342 

Sectors  Affected: 

22131  Water  Supply  and  Irrigation 
Systems 

Agency  Contact: 

Mary  Manibusan 

Environmental  Protection  Agency 

Water 

4607 

Washington,  DC  20460 

Phone:  202  564-5265 

Fax:  202  564-3758 

Email:  manibusan.mary@epa.gov 

Thomas  Grubbs 

Environmental  Protection  Agency 

Water 

4607 

Washington,  DC  20460 

Phone:  202  564-5262 

Fax:  202  564-3758 

Email:  grubbs.thomas@epa.gov 

RIN:  2040-AD38 

EPA 

136.  MINIMIZING  ADVERSE 
ENVIRONMENTAL  IMPACT  FROM 
COOUNG  WATER  INTAKE 
STRUCTURES  AT  EXISTING 
FACILITIES  UNDER  SECTION  316(B) 
OF  THE  CLEAN  WATER  ACT,  PHASE 
3 

Priority: 

Economically  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Autttorlty: 

33  USC  1311  CWA  sec  301;  33  USC 
1316  CWA  sec  306;  33  USC  1326  CWA 
sec  316;  33  USC  1361  CWA  sec  501 

CFR  Citation: 

40  CFR  9;  40  CFR  122;  40  CFR  123; 
40  CFR  124;  40  CFR  125 

l.egal  Deadline: 

NPRM,  Judicial,  June  15,  2003. 
Final,  Judicial,  December  15,  2004. 

Abstract: 

This  rulemaking  affects,  at  a  minimiun, 
existing  facilities  that  use  cooling  water 
intake  structures,  and  whose  intake 
flow  levels  exceed  a  minimum 
threshold  EPA  will  determine  during 


this  rulemaking.  The  affected  facilities 
include:  (1)  electricity  generating 
facilities  not  covered  by  Phase  2 
regulations;  (2)  pulp  and  paper 
manufacturing  facilities;  (3)  chemicals 
and  allied  products  manufacturing 
facilities;  (4)  petroleimi  and  coal 
products  manufiicturing  facilities;  and 
(5)  primary  metals  manufacturing 
facilities.  Section  316(b)  of  the  Clean 
Water  Act  provides  that  any  standard 
established  pursuant  to  sections  301  or 
306  of  the  Clean  Water  Act  and 
applicable  to  a  point  source  shall 
require  that  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structures  reflect  the  best 
technology  available  for  minimizing 
adverse  environmental  impact.  A 
primary  purpose  of  this  action  is  to 
minimize  the  impingement  and 
entrainment  of  fish  and  other  aquatic 
organisms  by  cooling  water  intake 
structiu^s.  Impingement  refers  to 
trapping  fish  and  other  aquatic  life 
against  cooling  water  intake  structures. 
Entrainment  occurs  when  aquatic 
organisms,  eggs  and  larvae  are  drawn 
into  the  cooling  system,  through  the 
heat  exchanger,  and  then  pumped  back 
out  with  significant  injury  or  mortality 
to  the  entrained  organisms. 

Statement  of  Need: 

In  the  absence  of  national  regulations. 
Permit  Directors  have  regulated  cooling 
water  intake  structures  incompletely 
and  inconsistently,  especially  with 
respect  to  the  manufacturing  sector.  In 
some  instances,  permit  issuance  or 
reissuance  has  been  significantly 
delayed  or  permit  decisions  from  20 
years  ago  have  not  been  reevaluated. 
Tons  of  fish  and  other  aquatic 
organisms  may  be  cropped  annually  as 
a  result  of  cooling  water  intake 
structures  at  a  single  large  intake  or 
cumulative  impact  at  multiple  small 
intakes  on  the  same  waterbody.  By 
court  order.  EPA  must  propose  and  take 
final  action  on  this  regulation.  This 
regulation  may  have  substantial 
ecological  benefits. 

Summary  of  Legal  Basis: 

This  action  is  required  under  an 
Amended  Consent  Decree  in 
Riverkeeper  Inc.  et  al.  v.  Whitman.  93  . 
Civ.  0314  (AGSKU.S.  District  Court. 
Southern  District  of  New  York. 
November  21,  2000). 

Alternatives: 

This  analysis  will  cover  various  sizes 
and  types  of  potentially  regulated 
facilities.  EPA  is  considering  whether 
to  regulate  on  a  site-specific,  waterbody 
category,  or  national  basis.  EPA  is  also 
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considering  several  flow  thresholds, 
below  which  the  regulation  would  not 
apply. 

Anticipated  Cost  and  Benefits: 

Costs  are  not  yet  determined,  but  are 
expected  to  exceed  $100  million.  A 
qualitative  assessment  of  benefits  at 
several  large  and  small  facilities 
indicates  the  potential  for  significant 
benefits  when  intakes  are  controlled. 
Costs  and  benefits  are  generally 
expected  to  be  smaller  at  facilities  that 
use  smaller  amounts  of  cooling  water. 

Rislcs: 

Cooling  water  intake  structures  may 
pose  significant  risks  for  aquatic 
ecosystems. 

Timetable: 


Action 


FR  one 


NPRM 
Final  Action 


06/00/03 
12/00/04 


Regulatory  Flexibliity  Analysis 
Required: 

Undetermined 

Small  EntMas  Aftactad: 

Businesses.  Governmental  Jurisdictions 

Government  Levels  Affected: 

Federal.  State.  Local.  Tribal 

Additional  Itiformation: 

SAN  No.  4543 

Sectors  Affected: 

21  Mining;  211111  Crude  Petroleiun 
and  Natural  Gas  Extraction;  211112 
Natural  Gas  Liquid  Extraction:  22111 
Electric  Power  Generation;  22133  Steam 
and  Air-Conditioning  Supply;  311  Food 
Manufacturing;  3122  Tobacco 
Manufacturing;  313  Textile  Mills;  321 
Wood  Product  Manufacturing:  322 
Paper  Manufacturing;  324  Petroleum 
and  Coal  Products  Manufacturing;  325 
Chemical  Manufacturing;  326  Plastics 
and  Rubber  I*roducts  Manufacturing; 
327  Nonmetallic  Mineral  Product 
Manufacturing;  331  Primary  Metal 
Manufacturing;  332  Fabricated  Metal 
Product  Manufacturing;  333  Machinery 
Manufacturing;  334  Computer  and 
Electronic  Product  Manufacturing;  335 
Electrical  Equipment.  Appliance  and 
Component  Manufactiuing;  336 
Transportation  Equipment 
Manufacturing;  61131  Colleges, 
Universities  and  Professional  Schools 


Agency  Contact: 

Deborah  Nagle 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 

Phone:  202  566-1063 

Fax:202  566-1053 

Email:  nagle.deborah9epa.gov 

Debbi  Hart 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 

Phone:  202  566-6379 

Fax:  202  566-1053 

Email:  hart.debbi@epa.gov 

RIN:  2040-AD70 

EPA 

137.  WATERSHED  RULE:  TOTAL 
MAXIMUM  DAILY  LOAD  (TMDL) 
PROGRAM  REVISIONS 

Priority: 

Other  Significant 

Legal  Authority: 

33  USC  1313:  33  USC  1329;  33  USC 
1342 

CFR  Citation: 

40  CFR  9;  40  CFR  122;  40  CFR  123; 
40  CFR  124;  40  CFR  130;  40  CFR  131 

Legal  Deadline: 

None 

Abstract: 

Amend  regulations  governing  the 
TMDL  program  to  ensure  that  it  is 
effective  and  allows  for  active 
participation  by  all  stakeholders 
including  local  governments  and 
communities.  The  amendments  will 
address:  the  scope  and  content  of  the 
list  of  impaired  waters  required  by 
section  303(d)  of  the  Clean  Water  Act. 
the  scope  and  content  of  TMDLs.  EPA's 
role  in  helping  States  establish  303(d) 
lists  and  TMDLs  so  that  impaired 
waters  are  restored,  and  the  framework 
for  implementing  TMDLs  provided  by 
State  CPPs  and  watershed  plans.  EPA 
is  also  proposing  revision  to  the  NPDES 
permitting  regulations. 

Statement  of  Need: 

This  action  will  propose  a  new 
framework  for  accomplishing  the  water 
quality  planning  and  management 
provisions  of  the  Clean  Water  Act 
(CWA).  EPA  believes  that  this 
framework  based  on  the  watershed 
approach  will  allow  jurisdictions  ( i.e.. 


State,  territories  and  authorized  tribes) 
to  use  the  Total  Maximum  Daily  Load 
(TMDL)  program  to  more  effectively 
contribute  to  improving  the  Nation's 
water  quality.  The  proposal  recognizes 
that  the  major  responsibility  for  water 
quality  management  resides  with  these 
jurisdictions.  The  goal  of  the  proposal 
is  to  provide  jurisdictions  with  a 
tailored  yet  flexible  approach  to  water 
quality  management  that  meets  the 
unique  needs  and  situation  of  each 
jurisdiction,  and  of  local  communities 
while  at  the  same  time  ensuring  that 
progress  is  made  towards  restoring  the 
Nation's  waters  so  that  they  attain  and 
maintain  water  quality  standards.  The 
proposal  revitalizes  and  strengthens  the 
Continuing  Planning  Process  (CPP)  as 
a  focus  for  a  variety  of  jurisdictions' 
water  quality  planning  and 
implementation  activities.  The  proposal 
seeks  to  increase  TMDL  program 
flexibility  and  enhance  stakeholder 
participation,  promote  opportunities  for 
trading,  and  increase  efficiencies  in 
establishing,  approving  and 
implementing  'TMDLs.  EPA  is  also 
proposing  revisions  to  the  NPDES 
permit  regulations. 

Summary  of  Legal  Basis: 

These  revisions  to  EPA's  TMDL  rules 
are  authorized  by,  among  others, 
sections  303(d)  and  (e)  of  the  CWA 
that:  (1)  require  States  to  identify 
impaired  waters  within  their 
boundaries  and  establish  TMDLs  for 
those  waters  at  levels  necessary  to 
implement  water  quality  standards,  and 
(2)  require  States  to  have  a  continuing 
planning  process  resulting  in  a  plan  for 
all  navigable  waters  that  EPA  reviews 
from  time  to  time. 

Anticipated  Cost  and  Benefita: 

Estimates  under  development. 
Timetal>le: 


Action 


FR  Gils 


NPRM 
Final  Action 


12/00/02 
06/00/04 


Regulatory  Flexit>ility  Aniriyaia 
Required: 

No 

Small  Entities  Affected: 

No 

Gk>vemment  Levels  Affected: 

Federal.  State.  Tribal 
Additional  Information: 

SAN  No.  4623 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9,  2002 /The  Regulatory  Plan  74233 


74232  Federal  Register /Vol.  67.  No.  236 /Monday.  December  9,  2002 /The  Regulatory  Plan 


Agency  Contact 

Christine  Ruf 

Environmental  Protection  Agency 

Water 

4503T 

Washington,  DC  20460 

Phone:  202  566-1220 

Fax:  202  566-1333 

Email:  ruf.chnstine@epa.gov 

Francois  Brasier 

Environmental  Protection  Agency 

Water 

4503T 

Washington,  DC  20460 

Phone:  202  566-1214 

Fax:  202  566-1333 

Email:  brasier.firancoise@epa.gov 

RIN:  2040-AD82 

EPA 

138.  •  WITHDRAWAL  OF  TOTAL 
MAXIMUM  DAILY  LOAD  (TMDL) 
PROGRAM  REVISIONS 

Priority: 

Other  Significant 

Legal  Authority: 

33  use  1313 
CFR  Citation: 

40  CFR  9;  40  CFR  122;  40  CFR  123; 
40  CFR  124;  40  CFR  130 

Legal  Deadline: 

None 

Abstract: 

EPA  is  proposing  to  withdraw  the  July 
2000  rule,  rather  than  allow  it  to  go 
into  effect.  EPA  believes  that  significant 
changes  would  need  to  be  made  to  the 
)uly  2000  rule  before  it  could  serve  as 
the  blueprint  for  an  efficient  and 
effective  TMDL  program.  Furthermore. 
EPA  needs  additional  time  beyond 
April  2003  to  promulgate  new  revisions 
to  the  TMDL  program  that  will  enable 
EPA  and  jurisdictions  to  best  achieve 
the  goals  of  the  Clean  Water  Act. 
Regulations  that  EPA  promulgated  in 
1985  and  amended  in  1992  would 
remain  the  regulations  in  effect  for 
implementing  the  TMDL  Program  until 
EPA  finalizes  any  future  TMDL  rules. 

Statetnent  of  Need: 

Due  to  the  significant  controversy, 
pending  litigation  and  lack  of 
stakeholder  consensus  on  key  aspects 
of  the  July  2000  rule,  it  has  become 
apparent  to  EPA  that,  as  promulgated, 
the  July  2000  rule  cannot  function  as 
the  blueprint  for  an  efficient  and 
effective  TMDL  program  without 


significant  revisions.  Moreover,  the 
existence  of  the  approaching  April  30, 
2003,  effective  date  for  the  July  2000 
rule  -  a  mere  eight  months  away  -  is 
beginning  to  act  as  an  unnecessary  and 
artificial  distraction  bom  an  orderly 
completion  of  the  Agency's  efforts  now 
underway  to  chart  the  future  direction 
and  scope  of  the  TMDL  program. 
Consequently,  EPA  is  proposing  to 
withdraw  the  July  2000  TMDL  rule  so 
that  the  Agency  can  proceed  in  an 
orderly  process  to  revise  the  TMDL 
rules  without  concern  that  those  efforts 
will  be  adversely  affected  by  the  July 
2000  rule's  effective  date. 

Summary  of  Legal  Basis: 

These  revisions  to  EPA's  TMDL  rules 
are  authorized  by,  among  others, 
sections  303(d)  and  (e)  of  the  CWA 
that:  (1)  require  States  to  identify 
impaired  waters  within  their 
boundaries  and  establish  TMDLs  for 
those  waters  at  levels  necessary  to 
implement  water  quality  standards,  and 
(2)  require  States  to  have  a  continuing 
planning  process  resulting  in  a  plan  for 
all  navigable  waters  that  EPA  reviews 
ft-om  time  to  time.  If  the  July  2000 
TMDL  regulations  are  not  withdrawn, 
they  will  become  effective  on  April  30, 
2003. 

Alternatives: 

Whether  the  July  2000  rule  should  be 
withdrawn  or  not. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


12/O0A)2 
03/0(V03 


Regulatory  FlexU>iiity  Analysis 
Required: 

No 

Small  EntHles  Affected: 

No 

Government  Levels  Affected: 

Federal,  State.  Tribal 

Additional  Information: 

SAN  No.  4729 


Agency  Contact: 

Christine  Ruf 

Environmental  Protection  Agency 

Water 

4503T 

Washington.  DC  20460 

Phone:  202  566-1220 

Fax:  202  566-1333 

Email:  ruf.christine@epa.gov 

Francois  Brasier 

Enviroimiental  Protection  Agency 

Water 

4503T 

Washington,  DC  20460 

Phone:  202  566-1214 

Fax:  202  566-1333 

Email:  brasier.francoise@epa.gov 

RIN:  2040-AD84 
EPA 


RNAL  RULE  STAGE 


139.  OVERVIEW  OF  RULEMAKINGS 
FOR  THE  PURPOSE  OF  REDUCING 
INTERSTATE  OZONE  TRANSPORT 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  AuttMrity: 

42  use  7410 
CFR  Citation: 
40  CFR  51 
i.egal  Deadline: 

None 

Abstract: 

The  Clean  Air  Act  (CAA)  requires  that 
a  State  implementation  plan  (SIP) 
contain  provisions  to  prevent  a  State's 
facilities  or  sources  from  contributing 
significantly  to  air  pollution  that  is 
transported  downwind  to  other  States, 
exacerbating  their  inability  to  meet  the 
national  ambient  air  quality  standards 
for  ozone.  Through  a  two-year  effort 
knowTi  as  the  Ozone  Transport 
Assessment  Group  (OTAG)  ,  EPA 
worked  in  partnership  with  the  37 
easternmost  States  and  the  District  of 
Columbia,  industry  representatives,  and 
environmental  groups  to  address  ozone 
precursor  and  ozone  transport.  This 
multiyear  collaboration  resulted  in  the 
most  comprehensive  analysis  of  ozone 
transport  ever  conducted.  The  OTAG 
States  voted  in  favor  of  a  range  of 
strategies  to  reduce  nitrogen  oxide 
emissions  from  utilities  and  other  major 
sources.  Building  on  the 
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recommendations  of  OTAG.  EPA  issued 
a  rule  known  as  the  NOx  SIP  Call 
(10/27/98,  63  FR  57355)  requiring  22 
States  and  the  District  of  Columbia  to 
submit  revisions  to  their  SIPs  to 
address  the  regional  transport  of 
nitrogen  oxides  (a  precursor  to  ozone 
formation  known  as  NOx).  By  reducing 
emissions  of  NOx,  the  actions  directed 
by  these  plans  will  decrease  the 
formation  and  transport  of  ozone  across 
State  boundaries  in  the  eastern  half  of 
the  United  States.  This  rule  was 
challenged  in  court,  and  on  March  3. 

2000.  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  issued  a  decision 
largely  upholding  the  NOx  SIP  Call,  but 
remanded  four  narrow  issues  to  EPA 
for  further  rulemaking  action.  In  an 
August  30.  2000,  Court  Order,  emission 
reduction  measures  are  required  to  be 
in  place  by  May  31,  2004.  On  June  8, 

2001,  the  Court  made  a  related  decision 
concerning  the  NOx  SIP  Call  Technical 
Amendment  rulemakings  which  largely 
upheld  Phase  I  of  the  NOx  SIP  Call, 
but  remanded  one  issue  to  EPA.  EPA 

is  now  addressing  the  remanded  issues 
in  separate  rulemakings  (see  SAN  4433 
and  SAN  4679  in  today's  Regulatory 
Agenda).  A  notice  of  data  availability 
was  published  on  8/3/01  which  made 
new  data  publicly  available  for  notice- 
and-comment.  A  second  notice  of  data 
availability  was  published  in  on  March 
11,  2002,  listing  additional  items  which 
were  made  publicly  available.  Final 
action  was  published  on  5/1/02  (67  FR 
21868).  In  addition  to  the  SIP  Call 
provisions.  Federal  Implementation 
Plans  (FIPs)  may  also  be  needed  to 
reduce  regional  transport  if  any  affected 
State  fails  to  adequately  revise  its  SIP 
to  comply  with  the  NOx  SIP  call  (see 
SAN  4096  in  today's  Regulatory 
Agenda).  In  addition  to  the  SIP  Call 
remedy,  the  Clean  Air  Act  also  gave 
States  the  right  to  petition  EPA  to  take 
other  Federal  action  to  prevent  ozone 
transport  that  affects  downwind  States. 
Accordingly,  under  section  126  of  the 
CAA,  eight  Northeastern  States  filed 
petitions  requesting  EPA  to  make 
findings  and  require  decreases  in  NOx 
emissions  from 

Statement  of  Need: 

It  has  long  been  recognized  that  ozone 
transport  is  a  major  fector  in  the 
difficulty  many  States  are  having  in 
attaining  the  clean-air  standards  for 
ozone.  This  was  made  more  clear  by 
the  OTAG  analysis  outlined  above. 

Summary  of  Legal  Basis: 

Clean  Air  Act  Section  110  provides  the 
legal  basis,  for  addressing  transport  of 
air  pollution. 


Altematlvas; 

The  Clean  Air  Act  specifies  the  SIP  Call 
process,  the  FIP  process,  and  the 
Section  126  petition  process  as 
alternate  approaches  to  remedying  the 
problem  of  ozone  transport.  EPA 
intends  to  use  these  alternatives  as 
appropriate  in  an  integrated  program. 

Anticipated  Cost  and  Benefits:  . 

As  outlined  in  the  Regulatory  Impact 
Analysis  for  the  NOx  SIP  Call,  the  rule 
will  result  in  significant  improvements 
in  premature  mortality,  chronic  asthma, 
chronic  and  acute  bronchitis,  upper 
and  lower  respiratory  symptoms,  work 
days  lost,  decreased  worker 
productivity,  visibility  in  urban  and 
suburban  areas,  increases  in  yields  of 
commercial  forests  currently  exposed  to 
elevated  ozone  levels,  and  reductions 
in  loadings  of  nitrogen  to  sensitivity 
estuaries,  helping  State  and  local 
government  reach  target  reduction  goals 
for  estuaries  such  as  Chesapeake  Bay, 
Albermarle-Pamlico  Sound  and  Long 
Island  Soujid.  Ehie  to  practical 
analytical  limitations,  we  caiuiot 
quantify  and/or  monetize  all  potential 
benefits  of  this  action.  Within  these 
limitations,  the  quantified  and 
monetized  benefits  were  estimated  in 
the  Regulatory  Impact  Analysis  to  range 
from  $1.1  billion  to  $4.2  billion 
aimually.  Aimual  costs  were  estimated 
at  $1.7  billion.  All  figures  are  in  1990 
dollars. 

Risks: 

The  risks  addressed  by  this  action  are 
the  likelihood  of  experiencing 
increased  health  and  environmental 
effects  associated  with  nonattaiiunent 
of  the  National  Ambient  Air  Quality 
Standard  for  ozone.  These  effects  are 
briefly  described  above  in  the  "costs 
and  benefits"  section,  and  they  are 
outlined  in  detail  in  the  Regulatory 
Impact  Analysis  for  the  NOx  SIP  Call. 


Action 


Date 


FR  CMe 


NODA  Notice  of  Data  03/11/02    67  FR  10844 

Availability  for  NOx 

SIP  Call/Section126 

Rule 
Final  Action  Data         04/30/02    67  FR  21522 

Harmonization 

(Section  126/NOx 

SIP  Call) 
Final  Action  05/01/02    67  FR  21868 

Response  to 

Remands 

Conceming  Growtti 

Factors 
Final  Action  Final         12/00/02 

Phase  II  NOx  SIP 

Call  (SAN  4433) 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State 

Additional  Information: 

SAN  No.  4466 

Agency  Contact 

Jan  King 

Environmental  Protection  Agency 

Air  and  Radiation 

C539-02 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5665 

Fax:  919  541-0824 

Email:  king.jan@epa.gov 

Carla  Oldham 

Environmental  Protection  Agency 

Air  and  Radiation 

C539-02 

RTP,  NC  Z7711 

Phone:  919  541-3347 

Fax:  919  541-0824 

Email:  oldham.carla@epa.gov 

RIN:  206O-AJ20 


Timetable: 

Action                          Data 

FR  Cits 

EPA 

NPRM  NOx  FIPs          1(V21/98 

63  FR  56393 

140.  CONTROL  OF  EMISSIONS  OF  AIR 

(SAN  4096) 

POLLUTION  FROM  NEW  MARINE 

Final  Action  NOx  SIP  10/27/98 

63  FR  57355 

COMPRESSION-IGNITION  ENGINES 

Call 

AT  OR  ABOVE  30  LITERS  PER 

Final  Action  Section     05/25/99 

64  FR  28250 

CYUNDER 

126  Findings 

Final  Action  Section     01/18/00 

65  FR  2674 

Priority: 

126  Approvals  and 
Remedy 

Other  Significant 

NODA  Notice  of  Data  08/03/01 

66  FR  40609 

Legal  Authority: 

Availability  for  NOx 
SIP  Call/Sectioh 

42  use  7621  et  seq;  42  USC  7542  et 

126  mie 

seq 

NPRM  Phase  II  NOx   02/22/02 

67  FR  8395 

CFR  Citation: 

SIP  Call  Proposal 

(SAN  4433) 

40  CFR  94 
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Legal  Deadlin*: 

Final.  Judicial.  January  31.  2003, 
Finalize  emission  standards  for  new 
compression-ignition  marine  engines  at 
or  above  30  liters  per  cylinder. 

Abstract: 

This  rule  will  set  exhaust  emission 
standards  for  new  marine  compression- 
ignition  engines  at  or  above  30  liters 
per  cylinder  installed  on  vessels  flagged 
by  the  United  States  and  will  determine 
whether  it  is  appropriate  to  apply  these 
standards  to  foreign  flag  vessels  that 
use  U.S.  ports.  The  proposed  rule  set 
out  a  primary  control  option  of  aligning 
emission  standards  with  standards 
included  in  a  pending  international 
agreement  beginning  in  2004.  The 
status  of  the  international  agreement  is 
an  issue  to  consider  as  we  determine 
appropriate  final  standards.  We  also 
asked  for  comment  on  a  second  tier  of 
more  stringent  NOx  standards  starting 
in  2007  as  well  as  potential  controls 
on  sulfur  levels  in  diesel  fuel  used  in 
these  vessels.  Emissions  control  from 
marine  vessels  is  important  to  various 
port  cities  as  the  contribution  from 
marine  vessels  to  their  emissions 
inventories  is  projected  to  grow  as  steps 
are  taken  to  reduce  Nox  and  PM 
emissions  from  other  sources. 

Statement  of  Need: 

Ozone  and  particulate  pollution  pose  a 
serious  threat  to  the  health  and  well- 
being  of  millions  of  Americans.  This 
rulemaking  addresses  control  measures 
to  reduce  emissions  from  large  diesel- 
powered  marine  engines,  with  a  focus 
on  engine  controls  that  can  reduce  NOx 
emissions.  The  proposal  also  asked  for 
comments  on  controlling  sulfur  levels 
in  diesel  fuel  used  in  such  vessels, 
which  can  lead  to  particulate  matter 
reductions. 

Summary  of  Legal  Basis: 

42  use  7522-7525.  7541-7545.  7547. 
7549.  7550.  and  7601(a) 

Alternatives: 

The  proposed  rule  included  extensive 
cost  and  emissions  reductions  estimates 
for  one  primary  option  and  two 
different  control  scenarios  for  NOx 
emissions  -  30  percent,  50  percent,  and 
80  percent  reductions  from  the 
assumed  baseline  levels  associated  with 
compliance  with  international 
standards.  This  rule  also  includes 
information  regarding  costs  and 
benefits  associated  with  fuel  control 
options. 


Anticipated  Cost  and  Benefits: 

There  are  negligible  costs  and  marginal 
unanticipated  benefits  associated  with 
compliance  with  the  baseline  control 
scenario  included  in  the  proposal  as 
engine  manufacturers  are  already 
meeting  the  specified  emission  levels 
through  application  of  a  pending 
international  agreement.  The  costs  and 
benefits  of  the  primary  option  for  a 
second  tier  of  standards  are  estimated 
to  be  less  than  $200/ton  for  NOx 
control.  Cost  and  benefit  information  is 
also  provided  for  the  alternative 
options  as  well. 

Risks: 

The  risks  addressed  by  this  program  are 
primarily  those  associated  with 
nonattainment  of  the  National  Ambient 
Air  Quality  Standards  for  ozone  and 
particiUate  matter.  There  are  also 
serious  public  health  and  welfare 
benefits  from  controlling  emissions 
from  these  sources,  such  as  reductions 
in  regional  haze  and  acid  deposition. 

Tlmatabla: 


Action 


Dale 


FR  Ctt* 


NPRM 
Final  Action 


05/29/02    67  FR  37548 
01/00A)3 


Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Federal 

Addltioruil  Information: 

SAN  No.  4622 

Sectors  Affected: 

333618  Other  Engine  Equipment 
Manufacturing:  3366  Ship  and  Boat 
Building 

Agency  Contact: 

Jean  Marie  Revelt 

Environmental  Protection  Agency 

Air  and  Radiation 

ASD 

Washington,  DC  20460 

Phone:  734  214-4822 

Fax:  734  214-4816 

Email:  revelt.jean-marie@epa.gov 

Pat  Scoville 

Environmental  Protection  Agency 

Air  and  Radiation 

6401A 

Phone:  202  564-1101 

Fax:  202  564-1342 

Email:  scoville.pat@epa.gov 

RIN:  2060-AJ98 


EPA 

141.  MANAGEMENT  OF  CEMENT  KILN 
DUST  (CKD) 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  6912(a)  RCRA  sec  2002(a);  42 
use  6921(a)  RCRA  sec  3001(a) 

CFR  Citation: 

40  CFR  256;  40  CFR  259;  40  CFR  261; 
40  CFR  264 

Legal  Deadline: 

None 

Abstract: 

In  December  1993,  EPA  submitted  a 
Report  to  Congress  with  its  findings  on 
the  nature  and  management  practices 
associated  with  cement  kiln  dust 
(CKD).  In  1995.  EPA  determined  that 
some  additional  control  of  CKD  was 
needed  and  published  a  regulatory 
determination  (60  FR  7366.  2/7/95).  On 
August  20.  1999.  EPA  issued  a 
proposed  rule  (64  FR  45632)  outlining 
the  Agency's  preferred  regulatory 
approach  (i.e.,  an  exemption  from 
hazardous  waste  listing  for  properly 
managed  CKD)  and  several  optional 
approaches  including  requirements 
solely  under  RCRA  Subtitle  D.  On  July 
25.  2002.  the  Agency  published  a 
Notice  of  Data  Availability  to  announce 
the  availability  for  public  inspection 
and  comment  of  recently  acquired  data 
on  CKD.  The  Agency  is  considering  an 
approach  whereby  it  would  finalize 
protective  CKD  management  standards. 

Statement  of  Need: 

EPA  issued  a  regulatory  determination 
finding  that  additional  control  of  CKD 
was  warranted.  The  Agency  stated  that 
its  concerns  about  the  potential  harm 
to  human  health  and  the  environment 
posed  by  some  CKD  suggest  the  need 
for  some  level  of  regulation  under 
RCRA  Subtitle  C  authority.  The  Agency 
is  now  considering  an  approach 
whereby  it  would  finalize  protective 
CKD  management  standards.  Active 
consideration  of  the  proposed 
mismanagement-based  listing  would  be 
temporarily  suspended  for  a  period  of 
three  to  five  years.  During  this  time 
EPA  would  collect  data  to  evaluate  the 
effectiveness  of  CKD  management 
practices  and  States'  regulatory 
programs.  If  after  its  evaluation  the 
Agency  deems  CKD  management 
practices  and  States'  regulatory 
programs  to  be  effective  in  protecting 
human  health  and  the  environment,  the 
Agency  would  formally  withdraw  the 
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Subtitle  C  portion  of  the  1999  proposal 
and  would  revisit  the  1995  CKD 
regulatory  determination.  Otherwise,  if 
the  Agency  deems  CKD  management 
practices  and  State  regulatory  programs 
to  be  ineffective  after  this  period,  the 
Agency  would  pursue  regulation  of 
mismanaged  CKD  imder  RCRA  Subtitle 
C. 

Summary  of  Legal  Basis: 

There  are  no  applicable  statutory  or 
judicial  deadlines  for  the  CKD 
rulemaking  effort.  However,  section 
3001(b)(3)(C)  of  RCRA  contemplates  a 
rule  in  light  of  the  Administrator's  1995 
determination  that  further  regulation  of 
CKD  was  warranted. 

Altematives: 

In  the  1995  Regulatory  Determination, 
the  Agency  stated  its  concerns  about 
the  potential  harm  to  human  health  and 
the  environment  posed  by  some  CKD 
suggest  the  need  for  some  level  of 
regulation  under  RCRA  subtitle 
authority.  Although  the  Agency  is 
considering  issuing  the  protective  CKD 
management  standards  as  a  RCRA 
subtitle  D  rule,  if  after  a  three-  to  five- 
year  evaluation  period  the  Agency 
deems  CKD  management  practices  and 
State  regulatory  programs  to  be 
ineffective,  the  Agency  would  pursue 
regulation  of  mismanagement  CKD 
under  RCRA  subtitle  C. 

AnticiiMAed  Cost  and  Benefits: 

The  Agency  estimated  the  proposed 
rule  would  affect  the  economy  by  less 
than  $100  million  per  year.  EPA  also 
estimated  that  the  proposed  rule  may 
result  in  a  reduced  risk  of  0.0004  to 
0.003  cancer  cases  per  year  (best 
estimate  -  0.0006)  and  29  to  315  fewer 
persons  (best  estimate  -  43)  exposed  to 
potential  noncancer  health  effects  due 
to  food  chain  exposures  (i.e., 
vegetables,  beef,  and/or  milk)  to 
"backyard"  gardeners  and  subsistence 
farmers.  In  addition,  the  population 
analysis  indicated  that  between  669 
and  5.895  recreational  fishers  (best 
estimate  -  999)  would  avoid  exposure 
to  contaminant  levels  that  may  result 
in  noncancer  health  effects.  The 
popidation  analysis  indicated  that  18  to 
4,118  individuals  (best  estimate  -  2,378) 
would  avoid  exposure  to  particidate 
matter  in  excess  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  rule  should  also  help 
prevent  contaminated  CKD  leachate 
from  impacting  groundwater  resources. 

Risks: 

For  the  1993  Report  to  Congress  and 
1995  Regulatory  Determination,  the 


Agency  modeled  individual  risks  from 
direct  and  indirect  pathways  for  83 
plants.  The  Agency  concluded  that  the 
risks  fixim  direct  pathways  (i.e., 
drinking  water  ingestion,  incidental 
ingestion,  and  chemical  inhalation) 
were  low  or  negligible.  The  Agency 
caveated  these  conclusions  by  noting 
that  (1)  about  half  of  the  plants  are 
imderlain  by  limestone  formations  in 
areas  of  karst  landscape  and  may  be 
susceptible  to  fissures  and  hydraiUic 
characteristics  that  allow  leachate  to 
directly  enter  groundwater  without 
dilution  or  attenuation  and  cannot  be 
modeled  with  current  techniques;  (2) 
empirical  evidence  indicated 
groundwater  contamination  in  areas  of 
both  karst  and  non-karst  terrain;  and 
(3)  -modeling  results  for  fine  particulate 
emissions  for  28  cement  plants  out  of 
52  modeled  may  have  exceedances  of 
NAAQS  at  plant  boundaries  and  may 
result  in  risks  from  fine  particulate 
inhalation  at  nearby  residences. 

For  the  indirect  pathways,  the  Agency 
concluded  that  releases  from  about  12 
percent  of  the  83  plants  studied  may 
result  in  cancer  risks  greater  than  1x10- 
5  for  highly  exposed  individuals  (i.e., 
subsistence  fishers  and  subsistence 
fanners).  Similarly,  the  Agency 
concluded  that  releases  bom  about  12 
percent  of  the  83  plants  may  result  in 
noncancer  hazard  ratios  greater  than  1.0 
for  highly  exposed  individuals. 

Timetable: 


Agency  Contact: 

Anthony  Carrell 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5306W 

Washington,  DC  20460 

Phone:  703  308-0458 

Fax:  703  308-8686 

Email:  carrell.anthony@epa.gov 

Steve  Souders 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5306W 

Washmgton,  DC  204^ 

Phone:  703  308-8431 

Fax:  703  308-8686 

Email:  souders.steve@epa.gov 

RIN:  2050-AE34 

EPA 

142.  STANDARDIZED  PERMlt  FOR 
RCRA  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  6905:  42  USC  6912;  42  USC 
6924;  42  USC  6925;  42  USC  6927;  42 
USC  6974 

CFR  Citation: 

40  CFR  124;  40  CFR  267;  40  CFR  270 

Legal  Deadline: 
None 


Action 


Data 


FR  Cite       Abstract: 


Notice  Regulatory 
Determination 

NPRM 

Notice  of  Data 
AvailatMlity 

Final  Action 


02/07/95  60  FR  7366 

08/20/99  64  FR  45632 

07/25/02  67  FR  48648 

06/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal,  State 

Addltlonai  Informatton: 

SAN  No.  3856 

Sectors  Affected: 

32731  Cement  Manufacturing 


EPA  has  proposed  creating  a  new  type 
of  general  permit,  called  a  standardized 
permit,  for  facilities  that  ^nerate  waste 
and  routinely  manage  the  waste  on-site 
in  tanks,  containers,  and  containment 
buildings.  Under  the  standardized 
permit,  facility  ovtmers  and  operators 
would  certify  compliance  with  generic 
design  and  operating  conditions  set  on 
a  national  basis.  The  permitting  agency 
woiUd  review  the  certifications 
submitted  by  the  facility  owners  and 
operators.  The  permitting  agency  would 
also  be  able  to  impose  additional  site- 
specific  terms  and  conditions  for 
corrective  action  or  other  purposes,  as 
called  for  by  RCRA.  Ensiuing 
compliance  with  the  standardized 
permit's  terms  and  conditions  would 
occur  during  inspection  of  the  facility 
after  the  permit  has  been  issued.  The 
standardized  permit  should  streamline 
the  permit  process  by  allowing  facilities 
to  obtain  and  modify  permits  more 
easily  while  maintaining  the 
protectiveness  currently  existing  in  the 
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individual  RCRA  permit  process.  The 
proposal  raised  issues  for  public 
comment  on  how  all  facilities  receiving 
RCRA  permits  can  satisfy  RCRA 
corrective  action  requirements  under 
appropriate  alternative  state  cleanup 
programs  and  on  financial  assurance 
issues.  The  Agency  is  developing  a 
final  rule  addressing  this  topic. 

StatMTMnt  Of  Need: 

The  Agency  convened  a  special  task 
force  in  1994  to  look  at  permitting 
activities  throughout  its  different 
programs  and  to  make  specific 
recommendations  to  improve  these 
permitting  programs.  This  task  force, 
known  as  the  Permits  hnprovement 
Team  (PIT),  spent  two  years  working 
with  stakeholders  from  the  Agency. 
State  permitting  agencies,  industry,  and 
the  environmental  community.  The  PIT 
stakeholders  mentioned,  among  other 
things,  that  permitting  activities  should 
be  commensiu-ate  with  the  complexity 
of  the  activity.  The  stakeholders  feU 
that  current  Agency  permitting 
programs  were  not  flexible  enough  to 
allow  streamlined  procedures  for 
routine  permitting  activities.  Ciurently. 
facilities  that  store,  treat,  or  dispose  of 
hazardous  waste  must  obtain  site- 
specific  "individual"  permits 
prescribing  conditions  for  each  "unit" 
(e.g.,  tank,  container  area,  etc.)  in 
which  hazardous  waste  is  managed. 
Experience  gained  by  the  Agency  and 
States  over  die  past  165  years  has 
shown  that  not  all  the  waste 
management  activities  are  at  the  same 
level  of  complexity.  Some  activities, 
such  as  thermal  treatment  or  land 
disposal  of  hazardous  wastes,  are  more 
complex  than  storage  of  hazardous 
waste.  The  Agency  believes  that 
thermal  treatment  and  land  disposal 
activities  continue  to  warrant 
"individual"  permits,  prescribing  unit- 
specific  conditions.  However,  the 
Agency  believes  that  some 
accommodation  can  be  made  for 
hazardous  waste  management  practices 
in  standardized  units  such  as  tanks, 
container  storage  areas,  and 
containment  buildings.  In  April  1996, 
the  PIT  tentatively  recommended, 
among  other  things,  that  regulations  be 
developed  to  allow  "standardized 
permits"  for  on-site  storage  and 
nonthermal  treatment  of  hazardous 
waste  in  tanks,  containers,  and 
containment  buildings.  On  October  12, 
2001,  the  Agency  proposed  revising  the 
RCRA  regulations  to  allow  for  this  type 
of  permit,  and  is  preparing  to  finalize 
the  rule. 


Summary  of  Legal  Basis: 

Facilities  that  manage  hazardous  waste 
are  required  under  RCRA  to  obtain  a 
permit  and  carry  out  corrective  action 
as  necessary  (see:  RCRA  Section  3004, 
3005,  3008,  and  3010).  EPA  has 
discretion  under  these  statutory 
provisions  to  apply  different  permitting 
procedures  to  different  types  of 
facilities.  No  aspect  of  this  streamlining 
action  is  required  by  court  order. 

Alternatives: 

EPA  considered  several  options 
regarding  RCRA  permits  and  corrective 
action  alternatives.  The  Agency 
proposed  to  limit  the  scope  of  the  rule 
to  facilities  that  generate  waste  and 
manage  it  on-site,  but  asked  for 
comment  on  whether  to  expand  that 
scope  to  facilities  that  manage  wastes 
generated  off-site.  The  Agency  also 
asked  for  conunent  on  the  option  of 
allowing  a  facility's  RCRA  corrective 
action  activities  to  be  postponed  if 
corrective  action  is  being  carried  out 
under  an  approved  state  remedial 
program. 

Antlcipatad  Cost  and  Benefits: 

The  RCRA  standardized  permit  is  an 
optional  rule  designed  to  streamline  the 
regulatory  burden  to  EPA/States,  as 
well  as  to  private  sector  facilities 
covered  by  the  rule,  by  reducing  the 
amount  of  information  collected, 
submitted,  and  reviewed  for  RCRA 
hazardous  waste  permit  actions  (i.e., 
new  permit  applications,  permit 
modifications,  and  permit  renewals). 
Because  the  rule  proposed  to  streamline 
existing  RCRA  regulation,  rather  than 
add  new  RCRA  regulation, 
implementation  of  the  rule  by  the  EPA 
and  by  States  with  EPA-authorized 
permitting  programs  is  expected  to 
result  in  economic  benefits  in  the  form 
of  national  cost  savings  from  reducing 
both  government  and  private  sector 
resources  required  for  the  RCRA  permit 
process.  The  national  workload  level  of 
RCRA  permit  actions  involving  on-site 
hazardous  waste  storage  and 
nonthermal  treatment  units  has 
averaged  92  permit  determinations  per 
year  over  the  10-year  period  1990-1999. 
Relative  to  this  average  annual 
workload,  EPA  estimates  that  the 
potential  average  annual  cost  savings  to 
eligible  facilities  from  implementation 
of  this  rule  will  range  from 
approximately  $100  to  $5,800  (i.e.,  2 
to  140  burden  hours)  per  pemut  action, 
depending  on  such  things  as  the  type 
of  permit  and  the  type  of  storage 
equipment.  On  a  national  basis,  the 
rule  is  expected  to  generate  a  minimum 
of  $0.36  to  $0.53  million  in  average 


annual  paperwork  cost  savings,  based 
on  the  scope  of  the  proposed  rule, 
which  was  limited  to  on-site  waste 
management  facilities.  However,  the 
'  final  rule  may  expand  the  initial  scope 
of  eligible  facilities,  which  could  easily 
double  or  triple  the  national  cost 
savings  benefits  (i.e.,  $1.1  to  $1.6 
million  per  year  in  cost  savings). 


Risks: 

The  purpose  of  this  rule  is  to 
streamline  existing  RCRA  permit 
application  and  issuance  procedures  to 
achieve  national  paperwork  burden 
reduction.  Because  of  the  focts  that 
facilities  covered  by  this  rule:  (a)  are 
currently  already  required  to  obtain 
RCRA  permits,  and  (b)  are  relatively 
simple  to  design,  install/construct, 
operate,  and  clean-close,  this  rule  is 
expected  to  have  minimal  incremental 
effects  on  existing  levels  of  himian 
health  and  environmental  risk  for  these 
types  of  hazardous  waste  management 
facilities. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


10/12/01    66  FR  52191 
05/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State 
Additional  Information: 

SAN  No.  4028 

Sectors  Affected: 

32411  Petroleum  Refineries;  3251  Basic 
Chemical  Manufacturing;  3252  Resin, 
Sjrnthetic  Rubber,  and  Artificial  and 
Synthetic  Fibers  and  Filaments 
Manufacturing;  325211  Plastics 
Material  and  Resin  Manufactiuing; 
32532  Pesticide  and  Other  Agricultural 
Chemical  Manufacturing;  32551  Paint 
and  Coating  Manufactiuing;  332813 
Electroplating,  Plating,  Polishing, 
Anodizing  and  Coloring 

Agency  Contact: 

Jeff  Gaines 

Enviromnental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5303W 

Washington,  DC  20460 

Phone:  703  308-8655 

Fax:  703  308-8609 

Email:  gaines.jeffSefM.gov 

RIN:  2050-AE44 
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EPA 

143.  OFFICE  OF  SOUD  WASTE 
BURDEN  REDUCTION  PROJECT 

Priority: 

Other  Significant 

Legal  Auttwrity: 

42  use  6907;  42  USC  6912(a);  42  USC 
6921;  42  USC  6922;  42  USC  6923;  42 
USC  6924;  42  USC  6925;  42  USC  6926; 
42  USC  6927;  42  USC  6930;  42  USC 
6934;  42  USC  6935;  42  USC  6937;  42 
USC  6938;  42  USC  6939;  ... 

CFR  Citation: 

40  CFR  260;  40  CFR  261;  40  CFR  264; 
40  CFR  265;  40  CFR  266;  40  CFR  268; 
40  CFR  270 

Legal  Deadline: 

None 

Abstract: 

EPA  plans  to  reduce  the  burden 
imposed  by  the  RCRA  reporting  and 
recordkeeping  requirements  to  help 
meet  the  Federal  government-wide  goal 
established  by  the  Paperwork 
Reduction  Act  (PRA). 

In  Jime  1999,  EPA>published  a  Notice 
of  Data  Availability  (NODA)  in  the 
Federal  Register  (64  FR  32859)  to  seek 
comment  on  a  number  of  burden 
reduction  ideas.  After  reviewing  the 
comments  received  on  the  NODA,  EPA 
proposed  (67  FR  2518,  1/17/02)  to 
implement  many  of  these  ideas.  The 
proposal  was  designed  to  eliminate 
duplicative  and  nonessential 
paperwork. 

The  main  ideas  for  the  final  rulemaking 
are:  (1)  eliminating  or  modifying  one- 
third  of  the  334  RCRA-required  notices 
and  reports  that  are  sent  by  the 
regulated  community  to  states  and  EPA; 
(2)  eliminating  the  RCRA  emergency 
response  training  requirements  that 
overlap  with  the  Occupational  Safety 
and  Health  Administration 
requirements;  (3)  eliminating  the  need 
for  facilities  to  record  personnel 
descriptions;  (4)  decreasing  the 
owner/operator  self-inspection 
frequency  of  hazardous  waste  tanks  to 
weekly;  (5)  providing  states  and  EPA 
with  the  opportunity  to  lengthen 
owner/operator  self-inspection 
frequencies  on  a  case-by-case  basis  for 
containers,  contaiiunent  buildings,  and 
tanks;  (6)  eliminating  the  Land  Disposal 
Restrictions  generator  waste 
determinations,  recycler  notifications 
and  certifications,  hazardous  debris 
notifications  and  characteristic  waste 
determinations,  and  streamlining  the 
characteristic  waste  notification 


procedures;  and  (7)  modifying  the 
groundwater  monitoring  requirements 
for  hazardous  waste  facilities. 

Statement  of  Need: 

The  Paperwork  Reduction  Act  of  1995 
establishes  a  federal  government-wide 
goal  to  reduce  the  paperwork  and 
reporting  burden  it  imposes.  The  RCRA 
Burden  Reduction 'Initiative  Proposed 
Rulemaking  makes  the  regulatory 
changes  necessary  to  meet  this  goal. 

Summary  of  Legal  Basis: 

This  action  is  not  required  by  statute 
or  court  order. 

Alterrurtives: 

Reducing  recordkeepiitg  and  reporting 
will  require  changes  in  our  regiilations. 
There  was  no  alternative  to  doing  a 
rulemaking.  The  Agency  sought 
opinions  from  the  regulated  community 
on  various  burden  reduction 
possibilities. 

AnticifMrted  Cost  and  Benefits: 

Our  cost-benefit  analysis  showed  a 
savings  of  $120  million  and  929,000 
hours.  The  rule  will  have  minimal 
impact  on  the  protectiveness  of  the 
RCRA  regulations.  It  will  eliminate  or 
streamline  paperwork  requirements  that 
are  unnecessary  because  they  add  little 
to  the  protectiveness  of  the  RCRA 
regulations. 

Rislcs: 

The  rule  will  have  no  risk  im  acts. 
Timetable: 


Action 


Date 


FR  Cite 


Notice  of  Data 

Availatiility 
NPRM 
Final  Action 


06/18/99    64  FR  32859 

01/17/02    67  FR  2518 
05/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State,  Local,  Tribal 

Additional  Information: 

SAN  No.  4084 

Sectors  Affected: 

323  Printing  and  Related  Support 
Activities;  324  Petroleum  and  Coal 
Products  Manufacturing;  325  Chemical 
Manufacturing;  326  Plastics  and  Rubber 
Products  Manufacturing;  331  Primary 
Metal  Manufacturing;  332  Fabricated 
Metal  Product  Manufacturing;  334 


Computer  and  Electronic  Product 
Manufactiuing;  562  Waste  Management 
and  Remediation  Services 

Agency  Contact: 

Robert  Burchard 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

5302W 

Washington,  DC  20460 

Phone:  703  308-8450 

Fax:  703  308-8433 

Email:  burchard.robert@epa.gov 

RIN:  2050-AE50 

EPA 

144.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS: 
GROUNDWATER  RULE 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

UnfurKled  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  AuttKMlty: 

42  USC  300f;  SDWA  1412 
CFR  Citation: 

40  CFR  141  400  to  406;  40  CFR  142 
14  to  16  (revision) 

l.egal  Deadline: 

Final,  Statutory,  October  30,  2004, 
Before  Stage  2  Disinfection  Byproducts 
Rule. 

Abstract: 

EPA  has  proposed  a  targeted  risk-based 
regulatory  strategy  for  all  public  water 
systems  served  by  ground  water.  The 
proposed  requirements  provide  a 
meaningful  opportunity  to  reduce 
public  health  risk  associated  with  the 
consimiption  of  waterborne  pathogens 
from  fecal  contamination  for  a 
substantial  number  of  people  served  by 
ground  water  sources.  The  proposed 
strategy  addresses  risks  through  a 
multiple-barrier  approach  that  relies  on 
five  major  components:  periodic 
sanitary  surveys  of  ground  water 
systems  requiring  the  evaluation  of 
eight  elements  and  the  identification  of 
significant  deficiencies;  hydrogeologic 
assessments  to  identify  wells  sensitive 
to  fecal  contamination;  source  water 
monitoring  for  systems  drawing  frtim 
sensitive  wells  without  treatment  or 
with  other  indications  of  risk;  a 
requirement  for  correction  of  significant 
deficiencies  and  fecal  contamination 
through  the  following  actions:  eliminate 
the  source  of  contamination,  correct  the 
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significant  deficiency,  provide  an 
alternative  source  water,  or  provide  a 
treatment  which  achieves  at  least  99.99 
{>ercent  (4-log)  inactivation  or  removal 
of  viruses,  and  compliance  monitoring 
to  insure  disinfection  treatment  is 
reliably  operated  where  it  is  used. 

Statament  of  Need: 

Public  water  systems  (PWSs)  that  use 
ground  water  as  their  sole  source  of 
water,  as  opposed  to  surface  water 
PWSs,  are  not  federally  regulated  as  to 
treatment  for  microorganisms.  There  is 
data  that  indicates  that  a  number  of 
ground  water  PWSs  are  contaminated 
with  microorganisms  of  fecal  origin  that 
can  and  have  caused  illness. 

Summary  of  Legal  Baaia: 

Section  1412(b)(8)  of  the  Safe  Drinking 
Water  Act  requires  that  EPA  develop 
regulations  specifying  the  use  of 
disinfectants  for  ground  water  systems 
as  necessary  and  "...(as  part  of  the 
regulations)  promulgate  criteria.. .to 
determine  whether  disinfection  shall  be 
required  as  a  treatment  technique  for 
any  public  water  system  served  by 
ground  water. 

Alternatives: 

EPA  considered  four  regulatory 
alternatives  in  the  development  of  the 
GWR  proposal:  the  proposed  regulatory 
alternative  (multi-barrier  option),  the 
sanitary  survey  option,  the  sanitary 
survey  and  triggered  monitoring  option, 
and  the  across-the-board  disinfection 
option.  All  options  include  the  sanitary 
survey  provision.  The  sanitary  survey 
option  would  require  the  primacy 
agency  to  perform  surveys  every  three 
to  five  years,  depending  on  the  type 
of  system.  If  any  significant  deficiency 
is  identified,  a  system  is  required  to 
correct  it.  The  sanitary  survey  and 
triggered  monitoring  option  adds  a 
source  water  fecal  indicator  monitoring 
requirement  triggered  by  a  total 
coliform  positive  sample  in  the 
distribution  system.  The  multi-barrier 
option,  which  was  proposed  by  EPA. 
adds  a  hydrogeologic  sensitivity 
assessment  to  these  elements  which,  if 
a  system  is  found  to  be  sensitive, 
results  in  a  routine  source  water  fecal 
indicator  monitoring  requirement.  The 
multi-barrier  option  and  the  sanitary 
survey  and  triggered  monitoring 
options  are  targeted  regulatory 
approaches  designed  to  identify  wells 
that  are  fecally  contaminated  or  are  at 
a  high  risk  for  contamination.  These 
across-the-board  disinfection  option 
would  require  all  systems  to  install 
treatment  instead  of  trj'ing  to  identify 
only  the  high  risk  systems:  therefore. 


it  has  no  requirement  for  sensitivity 
assessment  or  microbial  monitoring. 

Anticipated  Coat  and  Benefits: 

EPA  estimates  the  cost  of  the  proposed 
GWR  will  be  $183  million  dollars  per 
year  (using  a  3  percent  discount  rate). 
More  than  half  of  the  estimated  costs 
are  for  corrective  actions  which  systems 
will  be  required  to  take  to  fix  or 
prevent  fecal  contamination.  The 
remainder  of  the  costs  are  due  to 
increased  scope  and  frequency  of 
sanitary  surveys,  hydrogeologic 
sensitivity  assessments  and  source 
water  monitoring:  System  costs  are 
expected  to  be  $162  million  per  year 
for  implementation  of  the  GWR.  States 
are  expected  to  incur  costs  of  $21 
million  per  year.  Cost  estimates  do  not 
include  land  acquisition,  public 
notification  or  the  potential  cost  of 
illness  due  to  exposure  to  disinfection 
byproducts.  The  total  estimated  value 
of  these  benefits  is  $205  million  per 
year,  $139  million  from  avoided  illness 
and  $66  million  from  avoided  deaths. 
These  benefits  are  monetized  based  on 
a  cost  of  illness  and  a  value  of 
statistical  life.  These  estimates  do  not 
include  pain  and  suffering  associated 
with  viral  and  bacterial  illness  avoided 
outbreak  response  costs  (such  as  the 
costs  of  providing  public  health 
warnings  and  boiling  drinking  water), 
and  possibly  the  avoided  costs  of 
averting  behavior  and  reduced 
uncertainty  about  drinking  water 
quality. 

Rislcs: 

EPA  estimates  that  currently  over 
200.000  illnesses  and  18  deaths  occur 
each  year  due  to  viral  and  bacterial 
contamination  of  public  ground  water 
systems.  Children,  the  elderly  and  the 
immunocompromised  are  particularly 
sensitive  to  the  waterbome  pathogens 
and  account  for  between  20  and  30 
percent  of  the  illnesses  and  deaths.  As 
proposed,  the  GWR  is  expected  to 
reduce  the  total  number  of  illness  by 
115,000  and  the  total  number  of  deaths 
by  1 1  each  year.  The  GWR  in 
conjunction  with  the  Surface  Water 
Treatment  Rule  (SWTR),  Total  Coliform 
Rule  (TCR)  the  Interim  Enhanced 
Surface  Water  Treatment  Rule 
(lESWTR).  the  Filter  Backwash  Rule 
(FBR)  and  the  Long  Term  Enhanced 
Surface  Water  Treatment  Rules 
(LTIESWTR  &  LT2ESWTR)  will 
provide  protections  to  the  consumers  of 
public  water  supply  systems  from 
waterbome  pathogens. 


Timatabia: 


Action 


FR  Ctt» 


NPRM 
Final  Action 


05/1(V00 
08/00/03 


65  FR  30194 


Regulatory  Flexibility  Analyaia 
Required: 

Yes 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

Federal,  State,  Local.  Tribal 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Additional  Information: 

SAN  No.  2340 

Statutory  deadline  for  final  rule:  After 
August  6,  1999,  but  before  the 
Administrator  promulgates  a  Stage  II 
rulemaking  for  disinfection  byproducts 
(currently  scheduled  for  October  2004). 

Sectors  Affected: 

22131  Water  Supply  and  Irrigation 
Systems 

Agency  Contact 

Crystal  Rodgers 

Environmental  Protection  Agency 

Water 

4607M 

Washington,  DC  20460 

Phone:  202  564-5275 

Fax:  202  564-3767 

Email:  rodgers. cr>'stal@epa.gov 

Tracy  Bone 

Environmental  Protection  Agency 

Water 

4607M 

Washington.  DC  20460 

Phone:  202  564-5257 

Fax:  202  564-3767 

Email:  bone.trac\'@epa.gov 

RIN:  2040-AA97 

EPA 

145.  EFFLUENT  GUIDELINES  AND 
STANDARDS  FOR  THE  METAL 
PRODUCTS  AND  IMACHINERY 
CATEGORY,  PHASES  1  AND  2 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  lAandatea: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 
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l.agai  Authority: 

33  use  1311CWA  sec  301;  33  USC 
1314  CWA  sec  304;  33  USC  1316  CWA 
sec  306;  33  USC  1317  CWA  sec  307; 
33  USC  1318  CWA  sec  308;  33  USC 
1342  CWA  sec  402;  33  USC  1361  CWA 
sec  501 ' 

CFR  Citation: 

40  CFR  413;  40  CFR  433;  40  CFR  438; 
40  CFR  463;  40  CFR  464;  40  CFR  467; 
40  CFR  471 

Legal  Deadline: 

NPRM,  Judicial.  October  31.  2000. 
Final.  Judicial,  December  31.  2002. 

Abatrafct: 

EPA  is  developing  effluent  limitations 
guidelines  for  facilities  that  generate 
wastewater  while  processing  metcil 
parts;  metal  products;  and  machinery. 
including  manufocture.  assembly, 
rebuilding,  repair,  and  maintenance.  In 
1995  EPA  proposed  regulations  for 
seven  industrial  groups:  aircraft, 
aerospace,  hardware,  ordnance, 
stationary  industrial  equipment,  mobile 
industrial  equipment,  and  electronic 
equipment.  EPA  has  consolidated  this 
rulemaking  with  a  second  phase,  whose 
scope  would  include  additional 
industrial  groups  such  as:  bus  and 
truck,  household  equipment, 
instruments,  motor  vehicles,  office 
machines,  precious  metals  and  jewelry, 
railroads,  job  shops,  printed  circuit 
boards,  and  ships  and  boats.  The  rule 
will  cover  sites  not  currently  covered 
by  previous  metals  effluent  limitations 
guidelines  and  will  update  20  year  old 
regulations  to  reflect  changes  in  process 
control  and  pollution  prevention 
practices.  The  deadlines  and  timetable 
apply  to  the  consolidated  Phase  1  and 
2  rulemaking. 

Statement  of  Need: 

Roughly  a  quarter  of  the  facilities  in 
this  industry  are  currently  regulated  by 
national  effluent  limitations  guidelines. 
Many  facilities  have  inadequate 
wastewater  treatment,  in  terms  of  best 
available  technology.  Ciurent  effluent 
limitations  guidelines  for  parts  of  this 
industry  were  developed  20  years  ago 
and  do  not  always  reflect  current 
practices  of  pollution  prevention  and 
wastewater  treatment.  The  MP&M  rule 
enhances  protection  of  public  health 
and  the  environment  by  reducing  the 
discharge  of  toxic  metsds  and  organics 
into  the  environment. 

Summary  of  Legal  Baaia: 

The  Clean  Water  Act  requires  EPA  to 
establish  effluent  limitations  guidelines 


and  pretreatment  standards  to  Umit  the 
pollutants  discharged  bom  point 
sources.  In  addition.  EPA  is  bound  by 
a  provision  in  a  Consent  Decree  entered 
in  settlement  of  Natural  Resources 
Defense  Council  et  al.  v.  Whitman 
(D.D.C.  No.  89-2980)  to  propose 
regulations  for  this  industry  by  October 
2000. 

Altemativaa: 

The  Agency  is  deUberating  on  final 
regulatory  options.  Estimates  of  costs 
and  benefits  are  not  available  at  the 
time  EPA  prepared  this  entry  for  the 
Regulatory  Plan. 

Anticipated  Coat  and  Benefits: 

The  Agency  is  deliberating  on  final 
regulatory  options.  Estimates  of  risk 
and  risk  reduction  are  not  available  at 
the  time  EPA  prepared  this  entry  for 
the  Regulatory  Plan. 

Riaica: 

EPA  estimates  that  compliance  with 
this  regulation  will  reduce  the  annual 
discharge  of  conventional  pollutants  by 
at  least  115  million  poimds.  priority 
pollutants  by  12  million  pounds,  and 
non-conventional  metal  and  organic 
pollutants  by  43  million  pounds.  These 
reductions  represent  significant 
improvements  in  water  quahty.  The 
amounts  are  substantial  in  terms  of 
point  source  controls. 

Timetai)le: 


Action 


Date 


FR  Cits 


NPRM  (Phase  1)         05/30/95    60  FR  28210 
NPRM  (Consolidated  01/03/01    66  FR  424 

Pttase  1  and  2) 
NODA  06/05A)2    67  FR  38752 

Final  Action  12AXV02 

Regulatory  Flexibility  Analyaia 
Required: 

Yes 

Small  Entitlea  Affected: 

Businesses 

Government  Levels  Affected: 

Federal.  State.  Local 
Additional  Information: 

SAN  No.  2806 

Sectors  Affected: 

332  Fabricated  Metal  Product 
Manufacturing;  333  Machinery 
Manufacturing;  334  Computer  and 
Electronic  Product  Manufacturing;  335 
Electrical  Equipment,  Appliance  and 
Component  Manufacturhig;  336 
Transportation  Equipment 
Manufacturing;  337  Furniture  and 
Related  Product  Manufactiiring;  339 
Miscellaneous  Manufacturing 


Agency  Contact: 

Shari  Barash 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 

Phone:  202  566-0996 

Fax:  202  566-1053 

Email:  barash.shari@epa.gov 

Carey  Johnston 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 

Phone:  202  566-1014 

Fax:  202  566-1053  ' 

Email:  johnston.carey@epa.gov 

RIN:  2040-AB79 

EPA 

146.  NATIONAL  POLLUTANT 
DISCHARGE  EUMINATION  SYSTEM 
PERMIT  REGULATION  AND 
EFFLUENT  GUIDEUNES  AND 
STANDARDS  FOR  CONCENTRATED 
ANIMAL  FEEDING  OPERATIONS 
(CAFOS) 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

33  USC  1311  CWA  sec  301;  33  USC 
1314  CWA  sec  304;  33  USC  1316  CWA 
sec  306;  33  USC  1317  CWA  sec  307; 
33  USC  1318  CWA  sec  308;  33  USC 
1342  CWA  sec  402;  33  USC  1361  CWA 
sec  501 

CFRCitalion: 

40  CFR  122.23;  40  CFR  412 

Legal  Oaadlina: 

NPRM.  Judicial.  December  15.  2000. 
Effluent  guidelines  and  standards  only. 

Final,  Judicial,  December  15,  2002, 
Effluent  guidelines  and  standards  only. 

Abatract: 

Concentrated  animal  feeding  operations 
(CAFOs)  are  covered  by  existing 
effluent  guideUnes  at  40  CFR  412  and 
by  permitting  regulations  at  40  CFR 
122.23.  This  action  will  revise  the 
existing  effluent  guidelines  primarily  to 
address  swine,  poultry,  beef,  and  dairy 
cattle  operations  and  will  revise  the 
NPDES  regulation  for  CAFOs.  Feedlot 
operations  are  substantial  contributors 
of  nutrients  in  surface  waters  that  have 
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severe  anoxia  (low  levels  of  dissolved 
oxygen)  and  problem  algae  blooms. 

Statamant  of  Need: 

The  existing  CAFO  regulations  were 
promulgated  in  the  1970's.  Since  that 
time,  the  animal  production  industry 
has  changed  significantly,  and  revisions 
to  those  regulations  are  appropriate. 
Contamination  of  surface  water  results 
from  breaches  of  lagoons,  runoff  from 
feedlots,  direct  contact  of  animals  with 
surface  water,  and  manure  applied  to 
land  in  excess  of  crop  nutrient  needs. 
Nutrients,  most  notably  nitrogen  and 
phosphorus,  are  essential  for  profitable 
crop  and  animal  agriculture.  However, 
nitrogen  and  phosphorus  export  in 
watershed  runoff  can  accelerate  the 
eutrophication  of  surface  waters.  Rapid 
growth  and  intensification  of  animal 
production  in  many  areas  has  created 
regional  imbalances  in  nutrient  inputs 
and  nutrient  output.  In  many  of  these 
areas  nutrients  produced  in  animal 
manure  exceed  crop  needs  and  pose 
risks  to  the  environment. 

Summary  of  Lagal  Baaia: 

The  Clean  Water  Act  (CWA)  authorizes 
EPA  to  establish  and  to  revise  if 
appropriate  effluent  limitations 
guidelines  and  standards  to  regulate  the 
quality  of  point  source  discharges.  The 
Act  also  authorizes  EPA  to  promulgate 
implementating  regulations  for  NPDES 
permitting  program.EPA  is  also 
required  to  revisit  these  effluent 
guidelines  to  satisfy  a  provision  in  a 
Consent  Decree  entered  in  settlement  of 
Natural  Resources  Defense  Council  et 
al  V.  Whitman,  p.D.C  No.  89-2980). 


The  CWA  requires  effluent  guidelines 
to  be  established  on  a  technology  basis. 
EPA  generally  bases  limitations  on  the 
performance  of  specific  technology 
levels,  such  as  the  best  available 
technology  economically  achievable. 
For  animal  feeding  operations.  EPA  is 
considering  a  range  of  regulatory 
alternatives  that  includes  management 
practices,  traditional  pollution  control 
technologies,  and  alternative 
technologies/practices  that  recover  the 
energy  value  or  alter  the  handling 
/marketability  characteristics  of  animal 
wastes.  EPA  is  also  considering 
whether  alternative  pollution  control 
requirements  should  be  established  for 
smaller  animal  feeding  operations.  The 
NPDES  regulation  for  CAFOs  defines 
which  facilities  are  covered  by  the 
permit  regulation,  and  will  specify  the 
permit  requirements  necessary  to 
protect  water  quality.  EPA  is 
considering  adding  additional  animal 


types  to  its  definition,  and  is 
considering  amending  the  size  facility 
or  conditions  that  define  which 
facilities  are  CAFOs  subject  to 
permitting.  Requirements  that 
specifically  address  land  application  of 
manure  are  also  being  considered. 

Anticipatad  Coat  and  BanafHa: 

The  Agency  is  deliberating  on  final 
regulatory  options.  Estimates  of  costs 
and  benefits  are  not  available  at  the 
time  this  Regulatory  Plan  was  prepared. 

Riaka: 

The  regulatory  changes  under 
consideration  will  reduce  adverse  water 
quality  impacts  caused  by  nmoff  bom 
animal  feeding  operations,  thereby 
reducing  risks  to  aquatic  habitat  and 
public  health. 


Action 


FR  CM* 


NPRM 
NODA 
NOOA 
Final  Action 


01/12/01  66  FR  2959 

11/21/01  66  FR  58556 

07/23/02  67  FR  48107 
12AXV02 


Regulatory  Hexibility  Analyaia 
Required: 

Yes 

Small  Entttiea  Affected: 

Businesses 

Government  Levela  Affected: 

Federal.  State.  Local.  Tribal 

Additional  Information: 

SAN  No.  4153 

sactora  Afiecwa: 

11221  Hog  and  Pig  Farming:  11232 
Broilers  and  Other  Meat  Type  Chicken 
Production:  11231  Chicken  Egg 
Production:  112112  Cattle  Feedlots: 
11212  Dairy  Cattle  and  Milk 
Production;  11241  Sheep  Farming: 
11233  Turkey  Production:  11292  Horse 
and  Other  Equine  Production:  11239 
Other  Poultry  Production 


Agency  Contact: 

Paul  Shriner 

Environmental  Protection  Agency 

Water 

4303T 

Washington.  DC  20460 

Phone:  202  566-1076 

Fax:  202  566-1053 

Email:  shriner.paul@epa.gov 

Karen  Metchis 

Environmental  Protection  Agency 

Water 

4203 

Washington,  DC  20460 

Phone:  202  564-0734 

Email:  metchis.karen@epa.gov 

RIN:  2040-AD19 

EPA 

147.  MIMMiZING  ADVERSE 
ENVIRONMENTAL  IMPACT  FROM 
COOUNG  WATER  INTAKE 
STRUCTURES  AT  EXISTING 
FACILITIES  UNDER  SECTION  316(B) 
OF  THE  CLEAN  WATER  ACT,  PHASE 
2 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandatea: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

33  use  1311  CWA  sec  301;  33  USC 
1316  CWA  sec  306;  33  USC  1326  CWA 
sec  316;  33  USC  1361  CWA  sec  501 

CFR  Citation: 

40  CFR  9;  40  CFR  122;  40  CFR  123; 
40  CFR  124;  40  CFR  125 

Legal  Deadline: 

NPRM.  Judicial.  February  28.  2002. 
Final.  Judicial,  August  28.  2003. 

Abatract: 

This  rulemaking  affects,  at  a  minimum, 
existing  electricity  generating  facilities 
that  employ  cooling  water  intake 
structures  and  whose  intake  flow  levels 
exceed  a  minimum  threshold  to  be 
determined  by  EPA  during  the 
rulemaking.  Section  316(b)  of  the  Clean 
Water  Act  provides  that  any  standard 
established  pursuant  to  sections  301  or 
306  of  the  Clean  Water  Act  and 
applicable  to  a  point  source  shall 
require  that  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structures  reflect  the  best 
technology  available  for  minimizing 
adverse  environmental  impact.  A 


primary  purpose  of  the  rulemaking  is 
to  minimize  any  adverse  environmental 
impact  that  may  be  associated  with  the 
impingement  and  entrainment  of  fish 
and  other  aquatic  organisms  by  cooling 
water  intake  structiues.  Impingement 
refers  to  trapping  fish  and  other  aquatic 
life  on  intake  screens  or  similar  devices 
:  where  they  may  be  injured  or  killed. 
Entrainment  occurs  when  smaller 
aquatic  organisms,  eggs,  and  larvae  are 
drawn  into  a  cooling  system,  and  then 
pumped  back  out,  often  with  significant 
injury  or  mortality  due  to  heat,  physical 
stress  or  exposure  to  chemicals. 

Statement  of  Need: 

hi  the  absence  of  national  regulations. 
Permit  Directors  have  implemented 
cooling  water  intake  limitations 
incompletely  and  inconsistently  and,  in 
some  cases,  permit  issuance  or 
reissuance  has  been  significantly 
delayed.  Tons  of  fish  and  other  aquatic 
organisms  may  be  cropped  annually  as^ 
a  result  of  cooling  water  intake 
structiues  at  a  single  large  facility.  By 
court  order.  EPA  must  propose  and  take 
final  action  on  this  regulation.  This 
regulation  may  have  substantial 
ecological  benefits. 

Summary  of  Legal  Baaia: 

This  action  is  required  under  an 
Amended  Consent  Decree  in 
Riverkeeper  Inc.  et  al.  v.  Whitman.  93 
Civ.  0314  (AGS)  (U.S.  District  Court, 
Southern  District  of  New  York. 
November  21.  2000). 

Altemativea: 

The  analysis  will  cover  various  sizes, 
types  of  potentially  regulated  facilities, 
and  control  technologies.  EPA  is 
considering  whether  to  regulate  site-by- 
site,  nationally,  or  on  the  basis  of  broad 
categories  of  water  body  types. 

Anticipated  Coat  and  Benefita: 

Costs  are  estimated  in  the  proposal  to 
be  $182  million  annually  (capital  and 
compliance).  The  benefits  of  the 
proposed  rule  are  approximately  $700 
million.  Costs  and  benefits  are 
generally,  as  expected,  smaller  at 
facilities  that  use  smaller  amounts  of 
cooling  water. 

RMca: 

Cooling  water  intake  structures  may 
pose  significant  risks  for  aquatic 
ecosystems. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


04/09/02    67  FR  17122 
08/00/03 


Regulatory  Flexibility  Analyaia 
Required: 

No 

Small  Entttiea  Affected: 

Businesses,  Governmental  Jurisdictions 

Government  Levela  Affected: 

Federal,  State,  Local,  Tribal 

Additional  Information: 

SAN  No.  4474 

Sectora  Affected: 

22111  Electric  Power  Generation 

Agency  Contactr 

Deborah  Nagle 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 

Phone:  202  566-1063 

Fax:  202  566-1053 

Email:  nagle.deborah@epa.gov 

Debbi  Hart 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 

Phone:  202  566-6379 

Fax:  202  566-1053 

Email:  hart.debbi@epa.gov 

RIN:  2040-AD62 

EPA 

148.  CROSS-MEDIA  ELECTRONIC     . 
REPORTING  (ER)  AND 
RECORDKEEPING  RULE 

Priority: 

Other  Significant.  Major  statiis  under  5 
USC  801  is  undetermined. 

Legal  Authority: 

PL  104-13:  PL  105-277 

CFR  Citation: 

40  CFR  3  (New);  40  CFR  9  (Revision) 
Legal  Deadline: 

None 

AlMtract: 

As  proposed,  the  Cross-Media 
Electronic  Reporting  (ER)  and 
Recordkeeping  Rule  (CROMERRR)  was 
intended  to  provide  a  uniform  legal 
framework  for  paperless  electronic 
reporting  and  recordkeeping,  including 
electronic  signatiue/certification.  across 
EPA's  environmental  compliance 
programs.  Based  on  public  comment, 
however,  EPA  now  plans  to  focus  on 
finalizing  the  electronic  reporting 


components  of  proposed  CROMERRR, 
and  to  defer  further  action  on  the 
electronic  recordkeeping  components 
imtil  a  later  time.  Under  current  plans, 
the  final  electronic  reporting  (ER)  rule 
will  address  electronic  reporting  by 
companies  regulated  under  all  of  EPA's 
programs:  air,  water,  pesticides,  toxic 
substances,  wastes,  and  emergency 
response.  The  final  rule  would  remove 
existing  regulatory  obstacles  to 
electronic  reporting,  and  it  would  set 
requirements  for  companies  choosing  to 
report  electronically.  In  addition,  the 
rule  would  set  the  conditions  for 
allowing  electronic  reporting  under 
State,  tribal  or  local  environmental 
programs  that  operate  imder  EPA 
authorization. 

The  final  ER  rule  is  intended  to  make 
electronic  reporting  as  simple,  efficient, 
and  cost-effective  as  possible  for 
regulated  companies,  while  ensuring 
that  a  transition  from  paper  to 
electronic  reporting  does  not 
compromise  EPA's  compliance  and 
enforcement  programs.  Consequently, 
the  Agency's  strategy  is  to  impose  as 
few  specific  requirements  as  possible, 
and  to  keep  those  requirements  neutral 
with  respect  to  technology,  so  the  rule 
will  pose  no  obstacles  to  adopting  new 
technologies  as  they  emerge. 

To  ensure  that  authorized  programs  at 
the  State,  tribal,  and  local  levels  meet 
EPA's  electronic  reporting  goals,  the 
final  ER  rule  would  specify  a  set  of 
criteria  that  these  program  s  must 
satisfy  as  they  initiate  electronic 
reporting.  In  response  to  public 
comments,  EPA  is  also  plaiming  to 
include  provisions  for  a  streamlined 
process  for  EPA  to  review  and  approve 
authorized  program  revisions  or 
modifications  to  allow  electronic 
reporting. 

Statement  Of  Need: 

EPA  is  required  by  the  Government 
Paperwork  Elimination  Act  (GPEA)  of 
1998  to  make  the  option  of  electronic 
reporting  and  recordkeeping  available, 
where  practicable,  to  its  regulated 
community  by  2003.  To  meet  this 
deadline  and  comply  with  GPEA.  EPA 
believes  that  it  needs  to  put  a  new  legal 
framework  in  place  by  that  time  at  least 
for  electronic  reporting.  A  final  ER  rule 
would  provide  for  this  legal  framework 
by:  (1)  removing  legal  obstacles  to 
electronic  reporting  posed  by  explicit 
references  to  paper  and  paper-based 
processes  in  EPA  regulations:  and  (2) 
assuring  that  electronically  submitted 
documents  will  have  the  same  legal 
and  evidentiary  force  as  their  paper 
counterparts,  whether  the  submission  is 
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directly  to  EPA  or  under  an  EPA- 
authorized  program. 

Summary  of  Lagal  Baals: 

Government  Paperwork  Elimination  Act 
(GPEA)  of  1998.  GPEA  requires  Federal 
agencies  to  provide,  where  practicable, 
the  option  of  electronic  reporting  and 
recordkeeping  to  their  regulated 
communities  by  2003. 

Altamativaa: 

One  alternative  to  an  EPA  cross-media 
ER  rule  that  applies  to  most  compliance 
reports  under  40  CFR  would  be 
individual  rulemakings  by  each  of  the 
program  offices.  EPA's  past  experience 
with  program-by-program  ER 
rulemakings  has  demonstrated  that 
such  an  approach  would  not  bring  EPA 
into  compliance  with  GPEA  by  the 
2003  deadline.  EPA  also  considered  the 
use  of  guidance  instead  of  rulemaking, 
but  rejected  this  alternative  based 
principally  on  a  concern  that  program 
enforceability  depends  greatly  on  the 
ability  to  mandate  a  certain  level  of 
functionality  for  systems  that  will  be 
used  to  receive  electronic  reports  and 
other  electronic  docimients. 

Anticipatad  Coat  and  Banaftta: 

EPA  received  a  number  of  comments 
on  the  assumptions  used  to  generate 
the  cost  and  benefit  estimates  for  the 
electronic  reporting  components  of 
proposed  CROMERRR;  based  on  this 
feedback.  EPA  decided  to  develop  a 
new  analysis  of  the  costs  and  benefits 
for  the  final  ER  rule.  As  a  part  of  this 
effort,  EPA  has  conducted  extensive 
follow-up  interviews  with  commenters, 
reevaluated  existing  sources  of 
information,  and  conducted  new 
market  research  on  ER  technologies. 
The  results  have  led  to  revisions  in 
certain  of  the  assumptions  associated 
with  the  CROMERRR  proposal  that  bear 
on  the  ER  rule=s  costs  and  benefits  to 
State  and  local  governments,  to 
regulated  entities,  and  to  the  federal 
government.  For  example,  with  respect 
to  State  and  local  governments, 
proposed  CROMERRR  had  assumed 
that  the  costs  and  benefits  of  electronic 
reporting  under  authorized  programs 
could  be  attributed  entirely  to  the  rule. 
EPA  has  since  learned  that  a  significant 


number  of  electronic  reporting  systems 
already  operate  under  such  programs; 
correspondingly,  the  ER  rule  cannot 
take  credit  for  the  costs  and  benefits 
of  electronic  reporting  in  such  cases, 
but  only  for  the  costs  or  benefits  that 
result  from  changes  that  occur  as  a 
result  of  the  rule.  With  respect  to 
regulated  entities,  EPA  had  had  to 
adjust  a  number-  of  assumptions 
associated  with  electronic  signature 
requirements,  including  those  related  to 
the  number  of  registered  signature- 
holders  at  each  facility,  and  the 
availability  of  acceptable  alternatives  to 
Public  Key  Infrastructure-  based 
electronic  signature  approaches  in 
many  instances.  EPA  is  also  refining  its 
estimate  of  the  number  of  potentially 
affected  regulated  entities.  With  respect 
to  the  federal  government,  EPA  has 
reconsidered  the  general  costs  and 
benefits  of  electronic  reporting  based 
on  experience  operating  EPA's  Central 
Data  Exchange  and  other  EPA  systems, 
and  based  also  on  an  in-depth  analyses 
of  business  processes  and  associated 
costs  for  several  major  EPA  programs 
implementing  electronic  reporting. 


Based  on  these  and  other  revisions  to 
our  assumptions,  EPA  has  developed 
preliminary  new  cost/benefit  results. 
They  indicate  that  regulated  entities 
will  accrue  modest  net  benefits  fit)m 
the  ER  rule:  state  and  local  government 
agencies  will  break  even  or  experience 
modest  benefits:  and  EPA  will 
e^tperience  modest  benefits.  Concerning 
regulated  entities  in  particular,  the 
costs  of  the  ER  rule  for  those  that  use 
web  forms  would  be  negligible,  insofar 
as  EPA  intends  to  provide  the  web 
forms  and  signature  capabilities 
needed.  For  entities  that  use  some  form 
of  file  exchange  B  in  XML,  flat  file, 
or  other  format  B  EPA  anticipates  that 
entities  would  incur  additional  up-front 
costs,  but  the  savings  would  be  larger 
over  time,  given  the  greater 
opportunities  to  fully  automate  the 
reporting  fimctions.  Qualitative  benefits 
of  electronic  reporting  were  also 
identified,  including:  enhanced  data 
quality,  faster  public  access  to 
submitted  data,  better  tracking  of 
compliance  submissions,  and 


opportxinities  for  reengineering  current 
paper  processes. 

Finally,  comments  on  the  CROMERRR 
also  indicated  the  need  for  substantial 
reworking  of  the  cost  and  benefit 
analyses  with  respect  to  the  electronic 
record-keeping  components  of  the 
proposal.  Given  EPA's  current  focus  on 
electronic  reporting,  EPA  will  defer 
additional  economic  analysis  in  this 
area  until  we  resume  work  on 
electronic  recordkeeping. 

Riaka: 

The  risks  are  undetermined. 

Timatabia: 


Action 


FR  CHa 


NPRM  Resubmittai      08/31/01    66  FR  46161 
Final  Action  05/00/03 

Regulatory  Flaxibillty  Analyala 
Required: 

No 

Small  EntMaa  Affected: 

Businesses,  Governmental  Jurisdictions 

Govammant  Lavala  Affected: 

Federal,  State.  Local.  Tribal 

Fadaraliam: 

Undetermined 

Additional  Information: 

SAN  No.  4270 

Agency  Contact: 

Evi  Huffer 

Environmental  Protection  Agency 

Office  of  Environmental  Information 

2823T 

Washington,  DC  20460 

Phone:  202  566-1697 

Fax:  202  401-0182 

Email:  huffer.evidepa.gov 

David  Schwarz 

Environmental  Protection  Agency 

Office  of  Environmental  Information 

2823T 

Washington.  DC  20460 

Phone:  202  566-1704 

Fax:  202  401-0182 

Email:  schwarz.david@epa.gov 

RIN:  2025-AA07 
BILLING  cooe  «MO-ao-« 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION  (EEOC) 

Statement  of  Regulatory  and 
Daregulatory  PriorMaa 

The  mission  of  the  Equal  Employment 
Opportunity  Commission  (EEOC, 
Commission,  or  Agency)  is  to  ensure 
equality  of  opportunity  in  employment 
by  vigorously  enforcing  six  Federal 
statutes.  These  statutes  are:  Title  Vn  of 
the  Civil  Rights  Act  of  1964.  as  amended 
(prohibits  employment  discrimination 
on  the  basis  of  race,  color,  sex.  religion, 
or  national  origin);  the  Equal  Pay  Act  of 
1963.  as  amended;  the  Age 
Discrimination  in  Employment  Act  of 
1967  (ADEA),  as  amended;  title  I  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA),  as  amended,  and  sections  501 
and  505  of  the  Rehabilitation  Act  of 
1973.  as  amended  (disability);  and  the 
Government  Employee  Rights  Act  of 
1991,  which  extends  protections  against 
employment  discrimination  to  certain 
employees  who  were  not  previously 
covered. 

Under  the  Chair's  Five-Point  Plan,  the 
EEOC  is  focusing  on  emerging 
workplace  trends  and  using  proactive 
prevration.  proficient  resolution, 
strategic  enforcement,  alternative 
dispute  resolution,  and  our  own  model 
workplace  to  enhance  enforcement 
efforts.  The  significant  regulatory  action 
now  under  consideration  by  the  EEOC 
resolves  an  important  and  timely 
question  under  the  ADEA  and  serves  the 
goals  of  proactive  prevention  and 
proficient  resolution. 

The  significant  action  of  a  regulatory 
nature  now  under  consideration  is 
amending  regulations  governing  age 
discrimination  in  employment  to 
exempt  fiom  the  prohibitions  of  the 
ADEA  the  practice  of  altering,  reducing, 
or  eliminating  employer-sponsored 
retiree  health  benefits  when  retirees 
become  eligible  for  Medicare  or 
comparable  State  retiree  health  benefits. 
This  rule  will  ensure  that  the 
application  of  the  ADEA  does  not 
discourage  employers  from  providing 
health  benefits  to  their  retirees. 

(Consistent  with  section  4(c)  of 
Executive  Order  12866,  this  statement 
was  reviewed  and  approved  by  the 
Chair  of  the  Agency.  The  statement  has 
not  been  reviewed  or  approved  by  the 
other  members  of  the  Commission). 


EEOC 


PROPOSED  RULE  STAGE 


149.  COORDINATION  OF  RETIREE 
HEALTH  BENEFITS  WITH  MEDICARE 
AND  STATE  HEALTH  BENEFITS 


Other  Significant 
Legal  Authority: 
29  use  628 
CFR  Citation: 
29  CFR  1625 
Legal  Deadline: 
None 

Abatract: 

The  Commission  proposes  to  exempt 
from  the  prohibitions  of  the  Age 
Discrimination  in  Employment  Act  of 
1967.  29  use  621  et  seq.  (ADEA  or 
Act),  the  practice  of  altering,  reducing, 
or  eliminating  employer-sponsored 
retiree  health  benefits  when  retirees 
become  eligible  for  Medicare  or 
comparable  State  retiree  health  benefits. 

Statement  of  Need: 

In  August  2001.  the  Commission 
announced  that  it  would  consider  the 
relationship  between  the  ADEA  and 
employer-sponsored  retiree  health 
benefit  plans  that  alter,  reduce,  or 
eliminate  benefits  upon  eligibility  for 
Medicare  or  a  comparable  State- 
sponsored  retiree  health  benefits 
program.  There  has  b  »en  a  decline  in 
the  number  of  empl  jyers  providing 
retiree  health  benr'cs  over  the  last  10 
years.  Various  factors  have  contributed 
to  this  erosion,  including  the  increased 
cost  of  health  care  coverage,  an 
increased  demand  for  such  coverage  as 
large  numbers  of  workers  near 
retirement  age,  and  changes  in  the  way 
accounting  rules  treat  the  long-term 
costs  of  providing  retiree  health 
benefits.  Another  factor  has  been 
employer  concern  about  the  potential 
application  of  the  ADEA  to  employer- 
sponsored  retiree  health  benefits.  The 
Commission  is  proposing  a  narrowly 
drawn  ADEA  exemption  that  permits 
the  practice  of  coordinating  employer- 
provided  retiree  health  coverage  with 
eligibility  for  Medicare  or  a  State- 
sponsored  retiree  health  benefits 
program,  so  that  the  ADEA  does  not 
discourage  employers  from  providing, 
or  continuing  to  provide,  health 
benefits  to  their  retirees. 


Summary  of  l.agai  Baaia: 

Pursuant  to  section  9  of  the  ADEA,  the 
Commission  is  authorized  to  establish 
reasonable  exemptions  to  and  from  any 
or  all  provisions  of  the  Act  as  it  may 
find  necessary  and  proper  in  the  public 
interest. 

Altematlvea: 

The  Commission  considered  various 
alternatives  in  developing  this 
proposal.  The  Commission  will 
consider  all  alternatives  offered  by  the 
public  commenters. 

Anticipatad  Coat  and  Banefita: 

The  Commission  recognizes  that  while 
employers  are  under  no  legal  obligation 
to  offer  retiree  health  benefits,  some 
employers  choose  to  do  so  in  order  to 
maintain  a  competitive  advantage  in 
the  marketplace,  using  these  and  other 
benefits  1o  attract  and  retain  the  best 
talent  available  to  work  for  their 
organizations.  The  proposed  rule  will 
ensure  that  the  application  of  the 
ADEA  does  not  discotirage  employers 
from  providing,  or  continuing  to 
provide,  health  benefits  to  their  retirees 
who  otherwise  would  have  to  obtain 
such  coverage  in  the  private  individual 
marketplace  at  significant  personal 
expense.  The  Commission  believes  that 
it  is  in  the  best  interest  of  both 
employers  and  employees  for  the 
Comnaission  to  pursue  a  policy  that 
permits  employers  to  offer  these 
benefits  to  the  greatest  extent  possible. 
It  is  not  anticipated  that  the  proposal 
will  result  in  increased  costs. 

Riaka: 

The  proposed  regulatory  action  will 
reduce  Uie  risks  of  liability  for 
noncompliance  with  the  statute  by 
exempting  certain  employer  practices 
from  regulation.  This  proposal  does  not 
address  risks  to  public  safety  or  the 
environment. 


Action 


DM* 


FR  Cit* 


NPRM 


oi/oa«)3 


Regulatory  Flexibility  Analyala 
Required: 

No 

Small  Entitiaa  Affected: 

No 

Government  Levela  Affactad: 

Federal,  State.  Local 
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Agency  Contact 

Lynn  Clements 

Special  Assistant  to  the  Legal  Counsel, 

Office  of  Legal  Counsel 

Equal  Employment  Opportunity 

Commission 

1801  L  Street  NW 

Washington.  DC  20507 

Phone:  202  663-4689 

TDD  Phone:  202  663-7026 

Fax:  202  663-4639 

Email:  lynn.clements@eeoc.gov 

RIN:  3046-AA72 

BMJJNG  CODE  S570-01-S 


GENERAL  SERVICES 
ADMINISTRATION  (GSA) 

Statement  of  Regulatory  and 
DeraguMory  Priorities 

The  General  Services  Administration 
(GSA)  establishes  Govemmentwide 
policy  for  construction  and  operation  of 
buildings,  procurement  and  distribution 
of  supplies,  travel  and  transportation, 
acquisition,  electronic  commerce, 
management  of  advisory  committees. 


and  utilization  and  disposal  of  real  and 
personal  property. 

GSA's  fiscal  year  2003  regulatory 
priorities  are  to  complete  conversion  of 
the  Federal  Property  Management 
Regulations  to  the  Federal  Management 
Regulation  (FMR)  and  to  complete  the 
rewrite  of  the  Federal  Travel  Regulation 
(FTR). 

GSA  is  writing  the  FMR  and  FTR  so 
that  its  regulations  are  consistent  and 
sensible,  and  limit  the  regulatory 


burden  placed  on  Government  officials 
and  the  public.  GSA  has  adopted  a 
question  and  answer  format  to  make 
them  easier  to  read  and  understand,  and 
non-regulatory  guidance  is  being  moved 
into  other,  less  formal  pubhcations  such 
as  customer  service  guides. 

As  necessary,  GSA  vnll  prepare  its 
regulations  so  that  they  address  national 
health  and  security  concerns, 
particularly  those  created  as  a  result  of 
the  events  of  September  1 1 ,  2001 . 

BUJNO  COOK  6M0-a4-S 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  (NASA) 

Statement  of  Regulatory  Priorities 

The  National  Aeronautics  and  Space 
Administration  (NASA)  was  established 
by  the  National  Aeronautics  and  Space 
Act  of  1958  {the  Act),  42  United  States 
Code  (U.S.C.)  2451  et  seq..  which  laid 
the  foundation  for  NASA's  mission.  The 
Act  authorizes  NASA,  among  other 
things,  to  conduct  space  activities 
devoted  to  peaceful  purposes  for  the 
benefit  of  humankind;  to  preserve  the 
leadership  of  the  United  States  in 
aeronautics  and  space  science  and 
technology;  and  to  expand  knowledge  of 
the  Earth  and  space.  To  carry  out  this 
mission,  NASA  is  authorized  to  conduct 
research  for  the  solution  of  problems  of 
flight  within  and  outside  the  Earth's 
atmosphere;  to  develop,  construct,  test, 
and  operate  aeronautical  and  space 
vehicles  for  research  purposes;  to 
operate  space  transportation  systems, 
including  the  Space  Shuttle  and  the 
International  Space  Station;  and  to 
perform  such  other  activities  as  may  be 
required  for  the  exploration  of  space. 
NASA  conducts  activities  required  for 
the  exploration  of  space  with  human- 
tended,  robotic,  and  expendable 
vehicles  and  arranges  for  the  most 
effective  utilization  of  the  scientific  and 
engineering  resources  of  the  United 
States  with  other  nations  engaged  in 
aeronautical  and  space  activities  for 
peaceful  purposes. 

NASA's  mission,  as  documented  in  its 
2000  Strategic  Plan,  is  to  advance  and 


communicate  scientific  knowledge  and 
understanding  of  the  Earth,  the  solar 
system,  and  the  universe;  to  advance 
human  exploration,  use,  and 
development  of  space;  and  to  research, 
develop,  verify,  and  transfer  advanced 
aeronautics  and  space  technologies. 

The  following  are  narrative 
descriptions  of  the  most  important 
regulations  being  planned  for 
publication  in  the  Federal  Register 
during  fiscal  year  (FY)  2003. 

The  Federal  Acquisition  Regulation 
(FAR),  48  CFR  chapter  1 .  contains 
procurement  regulations  that  apply  to 
NASA  and  other  Federal  agencies. 
NASA  implements  and  supplements 
FAR  requirements  through  the  NASA 
FAR  Supplement  (NFS),  48  CFR  chapter 
18.  Major  revisions  are  not  expected  in 
FY  2003,  except  to  conform  to  FAR 
changes  that  are  currently  being 
promulgated  in  part  27,  Patents.  Data, 
and  Copyrights,  and  part  47, 
Transportation. 

In  a  continuing  effort  to  keep  the  NFS 
current  with  NASA  initiatives  and 
Federal  procurement  policy,  minor 
revisions  to  the  NFS  will  be  published. 
For  instance,  NFS  regulations 
addressing  Acquisition  of 
Investigations,  part  1872.  will  be 
amended  to  incorporate  NASA's  risk- 
centered  approach  to  acquisition 
including  safety  and  security,  and  to 
update  guidance.  Current  policy  and 
procedures  for  NASA's  midrange 
acquisitions,  part  1871,  are  being 
reviewed  for  incorporation  into  NFS 
part  1815.  Changes  to  internal 


administrative  procedures,  such  as 
internal  notification  of  awards,  are  being 
considered  in  response  to  the  Freedom 
to  Mdnage  initiative,  as  well  as  use  of 
electronic  reporting  mechanisms. 

Additionally,  changes  to  policy  and 
guidance  in  the  NFS  and  Grant  and 
Cooperative  Agreement  Handbook  (14 
CFR  1260  and  14  CFR  1274)  are  being 
considered  with  the  aim  of  introducing 
further  competition  in  support  of 
competitive  sourcing  activities  at 
NASA. 

To  reduce  the  time  and  cost  spent  by 
the  Agency  and  our  industry  partners  in 
the  procurement  of  basic  and  applied 
research  under  cooperative  agreements. 
NASA  is  focusing  on  streamlining  our 
processes.  To  go  forward  in  this  effort, 
policy  and  guidance  associated  with  the 
generation  and  review  of  Cooperative 
Agreements  Notices  (CAN)  is  being 
considered.  Additionally,  changes 
necessary  for  implementing  a  common 
format  for  grant  announcements  and 
addressing  other  internal  management 
practices  will  be  made. 

NASA  is  continuing  consideration  of 
revisions  to  the  cross-waiver  of  liability 
regulation  at  14  CFR  part  1266. 
Specifically,  NASA  is  considering 
implementation  of  the  cross-waiver  of 
liability  provision  of  the 
intergovernmental  agreement  of  the 
International  Space  Station  and 
refinement  and  clarification  of 
contractual  cross-waivers  in  NASA 
agreements  involving  launch  services. 

BILUNG  CODE  7510-01-S 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION  (NARA) 

Statement  of  Regulatory  Priorities 

The  National  Archives  and  Records 
Administration  (NARA)  issues 
regulations  directed  to  other  Federal 
agencies  and  to  the  public.  Records 
management  regulations  directed  to 
Federal  agencies  concern  proper 
management  and  disposition  of  Federal 
records.  Through  the  Information 
Security  Oversight  Office  (ISOO).  NARA 
also  issues  Govemmentwide  regulations 
crfnceming  information  security 
classification  and  declassification 
programs.  NARA  regulations  directed  to 
the  public  address  access  to  and  use  of 
our  historically  valuable  holdings, 
including  archives,  donated  historical 
materials.  Nixon  Presidential  materials, 
and  Presidential  records.  NARA  also 
issues  regulations  relating  to  the 
National  Historical  Publications  and 
Records  Commission  (NHPRC)  grant 
programs. 

NARA  has  three  regulatory  priorities 
for  fiscal  year  2003.  The  first,  included 
in  the  regulatory  plan,  is  to  review  and 
revise,  where  necessary,  oiu'  records 
management  regulations  in  36  CFR  ch. 
XII,  subchapter  B.  This  regulatory 
activity  is  part  of  a  major  NARA 
initiative  to  review  and  redesign  our 
records  management  program  that 
started  in  2000. 

The  second,  completing  rulemaking 
actions  relating  to  electronic  records 
management  and  transfer  of  electronic 
records  to  NARA,  is  part  of  our 
Electronic  Records  Management  (ERM) 
Initiative,  one  of  the  Administration's 
24  E-Govemment  Initiatives.  This 
initiative  will  provide  guidance  on 
electronic  records  management 
applicable  Govemmentwide  and  will 
enable  agencies  to  transfer  electronic 
records  to  NARA  in  a  variety  of  data 
types  and  formats  so  that  they  may  be 
preserved  for  future  use  by  the 
Government  and  citizens. 

Our  third  priority  regulatory  action  is 
updating  and  rewriting  in  plain 
language  our  research  room  regulations 
and  restrictions  on  access  regulations  in 
36  CFR  parts  1254  and  1256.  NARA's 
mission  is  to  ensure  ready  access  to  the 
essential  evidence  that  documents  the 
rights  of  American  citizens,  the  actions 
of  Federal  officials,  and  the  national 
experience.  NARA  research  rooms 
receive  more  than  270,000  research 
visits  per  year  from  individuals  using 
oiu  archival  holdings.  We  also  respond 
to  nearly  477,000  inquiries  about  our 
archival  holdings  annually.  The 


regulations  in  36  parts  1254  and  1256 
address  how  we  serve  these  researchers. 

NARA  does  not  have  any  planned 
regulatory  actions  that  relate  to  the 
events  of  September  11,  2001  or  that  are 
of  particular  concern  to  small 
businesses. 


NARA 


PRERULE  STAGE 


150.  •  FEDERAL  RECORDS 
MANAGEMENT 

Priority: 

Other  Significant 

Legal  Authority: 

44  use  2104(a);  44  USC  ch  21;  44  USC 
ch  29;  44  USC  ch  33 

CFR  Citation: 

36  CFR  1201 

Legal  Deadline: 

None 

Abstract: 

As  part  of  its  initiative  to  redesign 
Federal  records  management,  NARA  is 
reviewing  its  records  management 
regulations  in  36  CFR  ch.  XII, 
subchapter  B  to  ensure  that  the 
regulations  are  appropriate,  effective, 
and  clear.  Where  needed,  we  intend  to 
develop  updated  regulations. 

Statemerrt  Of  Need: 

NARA's  records  management  program 
was  developed  in  the  20th  centiuy  in 
a  paper  environment.  This  program  has 
not  kept  up  with  a  Federal  Government 
that  creates  and  uses  most  of  its  records 
electronically.  Today's  Federal  records 
environment  requires  different 
management  strategies  and  techniques. 

The  revision  of  NARA's  records 
disposition  policies,  processes,  and 
tools  is  identified  in  our  Strategic  Plan 
as  a  key  Strategy  to  meet  the  primary 
goal  that  "essential  evidence  will  be 
created,  identified,  appropriately 
scheduled,  and  managed  for  as  long  as 
needed."  Without  effective  records 
management,  records  needed  to 
document  citizens  rights,  actions  for 
which  Federal  officials  are  responsible, 
and  the  historical  experience  of  our 
Nation  will  be  at  risk  of  loss, 
deterioration,  or  destruction. 

Summary  of  Legal  Basis: 

Under  the  Federal  Records  Act,  the 
Archivist  of  the  United  States  is 


responsible  for  l)providing  guidance 
and  assistance  to  Federal  agencies  to 
ensure  adequate  and  proper 
documentation  of  the  policies  and 
transactions  of  the  Federal  Govenunent 
and  ensiuing  proper  records  disposition 
(44  U.S.C.  2904);  2)  approving  the 
disposition  of  Federal  records  (44 
U.S.C.  ch.  33);  and  3)  preserving  and 
making  available  the  Federal  records  of 
continuing  value  that  have  been 
transferred  to  the  National  Archives  of 
the  United  States  (44  U.S.C.  ch.  21). 

The  Federal  Records  Act  also  makes  the 
heads  of  Federal  agencies  responsible 
for  making  and  preserving  records 
containing  adequate  and  proper 
docimientation  of  the  organization, 
functions,  policies,  decisions 
procedures,  and  essential  transactions 
of  the  agency  and  designed  to  furnish 
the  information  necessary  to  protect  the 
legal  and  financial  rights  of  the 
Government  and  of  persons  directly 
affected  by  the  agency's  activities  (44 
U.S.C.  3101).  Agency  heads  must  also 
have  an  active,  continuing  records 
management  program  (44  U.S.C.  3102). 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

The  revision  of  NARA's  records 
disposition  policies  and  processes,  of 
which  this  regulation  review  is  a  part, 
is  intended  to  reduce  the  biuden  on 
agencies  and  NARA  in  the  area  of 
records  disposition  activities.  ' 

Risks: 

None. 
Timetable: 


Action 


FR  Cite 


Begin  Review 
End  Review 


11/0(V02 
12AXV03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

http://www.archives.gov/ 

records management/initiatives/ 

nn    redesign project .  html 

URL  For  Public  Comments: 

http://www.archives.gov/about us/ 

opportunities for comment/ 

opportimities for comment.html . 
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Agancy  Contact: 

Nancy  Allard 

Regulatory  Contact 

National  Archives  and  Records 

Administration 

Room  4100.  NPOL 

8601  Adelphi  Road 

College  Park,  MD  20740-6001 

Phone:  301  837-1850 

Fax:  301  837-0319 

Email:  nancy.allard@nara.gov 

RIN:  3095-AB16 
muata  cooe  tsis-oi-s 
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OFFICE  OF  PERSONNEL 
MANAGEMENT  (OPM) 

Statement  of  Regulatory  PriorMee 

The  Office  of  Personnel  Management 
(OPM)  is  the  Federal  Government's 
human  resources  and  personnel 
manager.  In  the  coming  year,  the 
priority  for  OPM's  regulatory  efforts  will 
continue  to  be  the  modernization  and 
improvement  of  human  resoiuces 
management  to  support  the 
Administration's  initiatives.  In 
particular,  it  has  been  and  continues  to 
be  OPM's  primary  regulatory  objective 
to  institute  human  resources 
management  reforms  and  flexibilities 
that  will  enable  the  Federal  Government 
to  recruit,  manage,  and  retain  the  high- 
quality,  diverse  workforce  that 
departments  and  agencies  require  to 
carry  out  their  respective  missions  for 
the  American  people. 

OPM's  focus  on  reforming  human 
resources  management  also  supports  the 
Administration's  objectives  and 
priorities  expressed  in  the  President's 
Management  Agenda,  which  recognizes 
the  critical  role  that  hiunan  resources 
management  must  play  in  reforming 
Government  by  identifying  the  Strategic 
Management  of  Human  Capital  as  the 
first  of  its  five  core  Govemmentwide 
initiatives.  On  February  28,  2002,  the 
Director  of  OPM,  Kay  Coles  James, 
appointed  Marta  Brito  Perez  as  the 
agency's  Project  Director  for  Human 
Capital  Performance  to  implement  this 
critical  element  of  the  President's 
^4anagement  Agenda.  This  project  will 
advance  the  agenda  by  way  of  regulation 
as  necessary  and  appropriate  during  the 
coming  year. 

Other  than  any  regulations  that  may 
be  required  to  implement  legislation 
creating  the  Department  of  Homeland 
Security,  none  of  the  regulations  are 
related  to  the  events  of  September  11, 
2001.  Similarly,  none  of  the  regulations 
addressed  in  OPM's  regulatory  plan  are 
of  particular  concern  to  small 
businesses,  were  among  the  71 
regulations  nominated  as  reform 
candidates  in  public  comments 
responding  to  OMB's  2001  Report  to 
Congress  on  the  Costs  and  Benefits  of 
Regulations,  or  have  been  the  subject  of 
an  OIRA  "prompt  letter." 

Department  of  Homeland  Security 

On  June  6,  2002,  President  Bush 
proposed  the  creation  of  a  new 
Department  of  Homeland  Seciirity.  As 
proposed,  this  new  Department  would 
be  formed  by  consolidating 
approximately  170,000  Federal 
employees,  who  are  currently  employed 


in  numerous  agencies  and  under  a 
multitude  of  employment  and  pay  titles 
and  systems,  into  one  organization.  In 
addition,  the  President's  proposal 
specifically  requested  flexibility  in  the 
management  of  any  of  the  Department's 
human  resources  that  may  be  directly 
engaged  in  critical  security  functions. 
Once  the  President's  proposed 
legislation  is  passed,  it  is  anticipated 
that  the  massive  reorganization  will 
require  regulatory  action  by  OPM  to 
implement  the  specific  legislation  and 
develop  a  human  resources  management 
system.  Given  the  urgent  mission  of  the 
Department  of  Homeland  Security,  it  is  . 
certain  that  this  regulatory  activity  will 
be  a  priority  for  OPM  in  the  coming 
year.  However,  until  the  actual 
legislation  creating  the  Department  is 
passed  and  signed,  no  specific  necessary 
regulatory  action  can  be  identified. 

Compensation  Reform 

On  May  1,  2002,  OPM  Director,  Kay 
Coles  James,  initiated  a  discussion  of 
Federal  compensation  reform  by 
releasing  an  agency  White  Paper:  A 
Fresh  Start  for  Federal  Pay:  The  Case  for 
Modernization.  The  purpose  of  the 
paper  was  to  stimulate  debate  toward 
developing  concrete  proposals  for 
improving  the  current  Federal  pay 
system.  Proposals  discussed  may 
require  statutory  and  regulatory  action 
to  implement.  All  stakeholders  will  be 
consiilted  before  any  modifications  to 
the  system  are  initiated.  Compensation 
reform  is  a  central  element  to  a  modem 
Federal  workforce  and  is  necessary  for 
improving  the  management  of  himian 
capital,  a  central  element  of  the 
President's  Management  Agenda. 

Managerial  Flexibilities  Act 

The  President's  Managerial 
Flexibilities  Act  of  2001  is  still  pending 
in  Congress.  When  it  is  passed,  OPM 
will  promulgate  new,  or  modify  existing 
regulations  to  implement  employment 
restructuring  assistance,  voluntary  early 
retirement,  recruitment  and  retention 
incentives,  results-oriented  performance 
evaluation  and  compensation  for  senior 
executives,  human  resources 
management  innovations,  and  hiring 
flexibilities. 

Outsourcing 

OPM  continues  to  examine  new  ways 
to  allow  the  private  sector  to  contribute 
to  mission  delivery.  OPM  continues  to 
work  on  converting  positions  in  the 
Emplojrment  Service  Technology 
Support  Center  to  the  private  sector  over 
a  five-year  period.  OPM  is  also 
examining  all  Federal  Retirement 
Program  functions  that  are  comparable 


to  functions  performed  by  commercial 
entities.  The  most  sweeping  long-term 
change  under  study  is  a  comprehensive 
review  of  OPM's  reimbursable  services 
to  determine  if  a  different  structure, 
based  on  increased  reliance  on  private 
sector  providers,  would  be  more  cost 
efficient 

Delayering  and  Restructuring 

OPM  is  finalizing  a  sweeping 
restructuring  plan  that  will  dramatically 
redesign  the  agency  to  improve  OPM's 
organization  to  better  deliver  services  to 
the  Federal  workforce,  our  agency 
customers,  and  the  American  people. 
The  new  structure  will  result  in  a 
significantly  flatter,  more  streamlined 
agency  that  is  much  better  positioned  to 
focus  on  customer  service,  and 
strategically  aligned  to  help  the 
President  carry  out  his  agenda. 
Supervisory  ratios  will  be  increased  and 
employees  redeployed  to  service 
delivery  by  centralizing  internal 
functions  and  terminating  programs 
when  their  missions  have  been 
completed.  Most  of  this  can  be  done 
administratively,  without  the  need  for 
further  regulatory  action.  However,  to 
the  extent  program  functions  are 
defined  by  regulation,  they  will  have  to 
be  promulgated,  modified,  or 
eliminated. 

e-Govemment 

A  second  initiative  in  the  President's 
Management  Agenda  is  Expanded 
Electronic  Government.  The  Office  of 
Management  and  Budget  has  broken  this 
item  down  into  24  e-Govemment 
initiatives  and  OPM  has  been 
designated  as  the  managing  partner  on 
5  of  these  initiatives:  e-Recruitment 
(Recruitment  One  Stop),  e-Cleararice,  e- 
Training,  e-Payroll,  and  e-Enterprise  HR 
Integration  (e-EHRI).  OPM  currently  is 
examining  the  necessary  regulatory 
efforts  needed  to  implement  these 
programs. 

The  Office  of  Personnel  Management 
will  continue  to  accept  the  challenge  of 
improving  our  human  resources 
management  systems  in  order  to  attract 
and  keep  the  best  possible  talent,  to 
promote  fairness  and  diversity,  to 
preserve  the  merit-based  civil  service 
system  that  serves  as  the  cornerstone  of 
our  Democracy,  to  effectively  protect  the 
homeland,  and  to  create  a  Government 
that  truly  serves  and  produces  results 
for  our  citizens. 

BHXMQ  CODE  632»-«4-S 
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PENSION  BENEFIT  GUARANTY 
CORPORATION  (PBGC) 

Statemant  of  Regulatory  and 
Daregulatory  Priorities 

PBGC  Insurance  Programs 

The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  administers  two 
insurance  programs  for  private  defined 
benefit  plans  under  title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA):  A  single-employer 
plan  termination  insurance  program  and 
a  multiemployer  plan  insolvency 
insurance  program.  The  PBGC  protects 
the  pensions  of  nearly  44  million 
working  men  and  women  in  about 
35,000  private  defined  benefit  plans, 
including  about  1,700  multiemployer 
plans. 

Under  the  single-employer  program, 
the  PBGC  pays  guaranteed  and  certain 
other  pension  benefits  to  participants 
and  beneficiaries  if  their  plan  terminates 
with  insufficient  assets  (distress  and 
involuntary  terminations).  At  the  end  of 
fiscal  year  2001,  the  PBGC  was  trustee 
of  almost  3.000  plans  and  paid  $1,044 
million  in  benefits  to  about  269.000 
people  during  2001.  Another  355.000 
people  will  receive  benefits  when  they 
retire  in  the  future. 

Most  terminating  single-employer 
plans  terminate  with  sufficient  assets  to 
pay  all  benefits.  The  PBGC  has 
administrative  responsibility  for  these 
terminations  (standard  terminations), 
but  its  role  is  limited  to  seeing  that 
proper  procedures  are  followed  and 
participants  and  beneficiaries  receive 
their  plan  benefits. 

The  multiemployer  program  (which 
covers  about  9.4  million  workers  and 
retirees  in  about  1,700  insured  plans)  is 
funded  and  administered  separately 
from  the  single-employer  program  and 
differs  in  several  significant  ways.  The 
multiemployer  program  covers  only 
collectively  bargained  plans  involving 
more  than  one  unrelated  employer.  The 
PBGC  provides  financial  assistance  (in 
the  form  of  a  repayable  loan)  to  the  plan 
if  the  plan  is  unable  to  pay  benefits  at 
the  guaranteed  level.  Guaranteed 
benefits  are  generally  less  than  a 
participant's  full  benefit  under  the  plan 
(and  less  than  the  single-employer 
guaranteed  benefit).  PBGC  financial 
assistance  occurs  infrequently. 

The  PBGC  receives  no  funds  from 
general  tax  revenues.  Operations  are 
financed  by  insurance  premiums, 
investment  income,  assets  from  pension 
plans  trusteed  by  the  PBGC,  and 
recoveries  from  the  companies  formerly 
responsible  for  the  trusteed  plans. 


To  carry  out  these  functions,  the 
PBGC  must  issue  regulations 
interpreting  such  matters  as  the 
termination  process,  establishment  of 
procedures  for  the  payment  of 
premiums,  and  assessment  and 
collection  of  employer  liability. 

Objectives  and  Priorities 

PBGC  regulatory  objectives  and 
priorities  are  developed  in  the  context 
of  the  statutory  purposes  of  title  IV:  (1) 
to  encourage  voluntary  private  pension 
plans,  (2)  to  provide  for  the  timely  and 
uninterrupted  payment  of  pension 
benefits  to  participants  and 
beneficiaries,  and  (3)  to  maintain  the 
premiums  that  support  the  insurance 
programs  at  the  lowest  possible  levels 
consistent  with  carrying  out  the  PBGC's 
statutory  obligations  (ERISA  section 
4002(a)). 

The  PBGC  implements  its  statutory 
purposes  by  developing  regulations 
designed:  (1)  to  assure  the  security  of 
the  pension  benefits  of  workers,  retirees, 
and  beneficiaries;  (2)  to  improve 
services  to  participants;  (3)  to  ensure 
that  the  statutory  provisions  designed  to 
minimize  losses  for  participants  and 
PBGC  in  the  event  of  plan  termination 
are  effectively  implemented;  (4)  to 
encourage  the  establishment  and 
maintenance  of  voluntary  private 
pension  plans;  (5)  to  facilitate  the 
collection  of  monies  owed  to  plans  and 
to  the  PBGC,  while  keeping  the  related 
costs  and  burdens  as  low  as  possible; 
and  (6)  to  simplify  the  termination 
process. 

Regulatory  Priorities 

The  PBGC  has  focused  on  changes 
that  would  simplify  the  rules  and 
reduce  regulatory  burden. 

Relief  for  Plans  and  Sponsors  Affected 
by  the  September  11.  2001.  Terrorist 
Attacks 

In  response  to  the  needs  of  covered 
plans  and  sponsors  affected  by  the 
September  11,  2001,  terrorist  attacks, 
PBGC  provided  the  following  relief  for 
plans  in  designated  federal  disaster 
areas  and  others  affected  by  the  disaster: 

•  Waived  penalties  for  late  payment  of 
PBGC  premiums. 

•  Extended  the  deadlines  for  fully 
funded  terminating  plans  to  give 
notices  to  participants  and  the  PBGC 
and  to  transfer  to  the  PBGC  payments 
for  missing  participants. 

•  Extended  the  deadline  for  issuing  the 
notice  to  participants  that  certain 
underfunded  plans  are  required  to 
provide  to  inform  participants  of  plan 


funding  levels  and  limitations  on 
PBGC  guarantees. 

•  Extended  the  deadlines  for  reporting 
certain  Reportable  Events. 

•  Extended  the  deadline  for  requesting 
reconsideration  or  appealing  PBGC 
determinations  under  the  PBGC's 
administrative  review  regulation. 

•  Provided  case-by-case  relief  in  other 
cases. 

Relief  for  Small  Businesses 

A  large  percentage  of  the  plans 
insured  by  the  PBGC  are  small  or 
maintained  by  small  employers.  The 
PBGC  takes  the  special  needs  and 
concerns  of  small  entities  into  account 
in  developing  its  regulatory  policies.  For 
example,  in  recent  years,  the  PBGC 
made  the  following  changes,  which  are 
very  helpful  to  small  plans  and  their 
sponsors: 

•  Extended  the  time  limits  for  various 
actions  required  to  terminate  a  fully 
funded  single-employer  plan  in  a 
standard  termination. 

•  Simplified  its  premiimi  forms  by 
introducing  a  new  "Form  1-EZ"  for 
use  by  single-employer  plans  that  are 
exempt  from  the  PBGC's  variable-rate 
premium. 

•  Extended  the  filing  date  for  PBGC 
premiums  to  match  the  latest  Form 
5500  filing  date. 

•  Reduced  penalties  for  late  premiums 
that  are  paid  before  the  PBGC  notifies 
the  plan  of  the  delinquency. 

Other  Regulatory  Simplifications  and 
Relief 

PBGC  has  provided  additional 
regulatory  simplifications  and  relief. 
Specifically,  the  PBGC: 

•  Stopped  the  reduction  of  monthly 
benefits  under  its  actuarial 
recoupment  method  once  the  nominal 
amount  of  the  benefit  overpayment  is 
repaid. 

•  Provided  participants  with  benefits 
valued  up  to  $5,000  in  PBGC-trusteed 
plans  with  the  choice  of  receiving 
their  benefit  in  the  form  of  an  annuity 
or  a  lump  sum. 

•  Encouraged  self-correction  of 
premium  imderpayments  by  making  it 
easier  to  qualify  for  safe-harbor 
penalty  relief. 

•  Published  a  proposed  penalty  policy 
to  provide  guidance  on  assessment 
and  review  of  penalties  and  on  what 
constitutes  "reasonable  cause"  for  a 
penalty  waiver. 
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•  Simplified  its  valuation  assiunptions 
by  adopting  a  single  set  of 
assumptions  for  allocation  purposes. 

•  Decided  to  continue  to  calculate  and 
publish  its  lump  sum  interest  rates 
indefinitely  and  amended  its 
regulations  to  make  it  easier  for 
practitioners  to  refer  to  those  rates. 

•  Solicited  public  comment  on  benefit 
valuation  and  payment  issues  relating 
to  terminated  cash  balance  plans  that 
use  variable  indices  to  determine 
futiire  retirement  benefits. 

•  Amended  its  premium  regulation  to 
allow  plan  administrators  to  pay  a 
prorated  premium  for  a  short  plan 
year  rather  than  paying  a  full  year's 
premium  and  requesting  a  refund. 

•  Amended  its  premiiun  regulation  to 
simplify  and  narrow  the  definition  of 
"participant"  for  PBGC  premium 
purposes. 

In  FY  2002,  the  PBGC: 

•  Amended  its  benefit  payments 
regulations  to  give  participants  more 
choices  of  annuity  benefit  forms,  to 
clarify  what  it  means  to  be  able  to 
"retire"  under  plan  provisions  for 
certain  purposes  imder  title  IV  of 
ERISA,  and  to  add  rules  on  who  will 
get  certain  payments  the  PBGC  owes 
to  a  participant  at  the  time  of  death. 

•  Amended  its  administrative  review 
regulation  to  expedite  the  appeals 
process  by  authorizing  a  single 
member  of  the  PBGC's  Appeals  Board 
to  decide  routine  appeals. 

The  PBGC  is  continuing  to  review  its 
regulations  to  look  for  further 
simplification  opportunities.  The 
PBGC's  regulatory  plan  for  October  1, 
2002,  to  September  30,  2003,  consists  of 
one  significant  regulatory  action. 


PBGC 


PROPOSED  RULE  STAGE 


151.  ALLOCATION  OF  ASSETS  IN 
SINGLE-EMPLOYER  PLANS; 
VALUATION  OF  BENEFITS  AND 
ASSETS 

Priority: 

Other  Significant 

Legal  Authority: 

29  use  1302(b)(3);  29  USC  1341;  29 
use  1301(a);  29  USC  1344;  29  USC 
1362 

CFR  Citation: 

29  CFR  4044,  subpart  B 

Legal  Deadline: 

None 

Abstract: 

The  Pension  Benefit  Guaranty 
Corporation  is  considering  amending  its 
benefit  valuation  and  asset  allocation 
regulations  by  adopting  more  current 
mortality  tables  and  otherwise 
simplifying  cind  improving  its  valuation 
assumptions  and  methods. 

Statement  of  Need: 

The  PBGC's  regulations  prescribe  rules 
for  valuing  a  terminating  plan's  benefits 
for  several  piirposes,  including  (1) 
determining  employer  liability  and  (2) 
allocating  assets  to  determine  benefit 
entitlements.  The  PBGC's  interest 
assumption  for  valuing  benefits,  when 
combined  with  the  PBGC's  mortality 
assumption,  is  intended  to  reflect  the 
market  price  of  single-premiimi, 
nonparticipating  group  annuity 
contracts  for  terminating  plans.  In 
developing  its  interest  assumptions,  the 
PBGC  uses  data  from  surveys 
conducted  by  the  American  Coimcil  of 
Life  Insurers.  The  PBGC  currently  uses 
a  mortality  assimiption  based  on  the 
1983  Group  Annuity  Mortality  Table  in 
its  benefit  valuation  and  asset 
allocation  regulations  (29  CFR  parts 
4044  and  4281). 

In  May  1995,  the  Society  of  Actuaries 
Group  Annuity  Valuation  Table  Task 


Force  issued  a  report  that  recommends 
new  mortality  tables  for  a  new  Group 
Annuity  Reserve  Valuation  Standard 
and  a  new  Group  Annuity  Mortality 
Valuation  Standard.  In  December  1996, 
the  National  Association  of  Insurance 
Commissioners  adopted  the  new  tables 
as  models  for  determining  reserve 
liabilities  for  group  annuities.  The 
PBGC  is  considering  incorporating 
these  tables  into  its  regulations  and 
making  other  modifications. 

Summary  of  Legal  Basis: 

The  PBGC  has  the  authority  to  issue 
ndes  and  regulations  necessary  to  carry 
out  the  purposes  of  title  IV  of  ERISA. 


Alternatives: 

Not  yet  determined.  - 

Anticipatad  Cost  and  Benefits: 

Cost  estimates  are  not  yet  available. 
However,  the  PBGC  expects  that  this 
regulation  will  not  have  a  materi^ 
effect  on  costs. 

Rislcs: 

Not  applicdble. 
Timetabia: 


Action 


FR  OH* 


ANPRM  03/1»97    62  FR  12982 

ANPRM  Comment  05/19/97 

Period  End 

NPRM  03AXy03 

NPRM  Comment  05/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

James  L.  Beller 

Attorney 

Pension  Benefit  Guaranty  Corporation 

Office  of  the  General  Counsel 

1200  K  Street  NW 

Washington,  DC  20005-4026 

Phone:  202  326-4024 

TDD  Phone:  800  877-8339 

Fax:  202  326-4112 

RIN:  1212-AA55 

BILLMQ  COOE  770e-01-S 
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RAILROAD  RETIREMENT  BOARD 
(RRB) 

StatenMnt  of  Regulatory  and 
Deragulatory  Priorities 

The  Railroad  Retirement  Board 
(Board)  administers  a  retirement 
program  for  railroad  workers  and  their 
families  under  the  Railroad  Retirement 
Act  of  1974,  and  an  unemployment 
insurance  and  sickness  benefit  program 
for  railroad  workers  under  the  Railroad 
Unemployment  Insurance  Act. 
Regulations  by  the  Board  under  these 
two  statutes  and  certain 
Govemmentwide  statutes  are  contained 
in  chapter  II  of  title  20  of  the  Code  of 
Federal  Regulations. 

The  Board  has  been  involved  in  a 
multiyear  project  to  review,  revise,  and 
update  its  regulations.  During  this 
project  the  Board  has  published  final 
rules  amending  all  of  its  regulations.  In 
addition,  there  are  several  regulations 
actively  under  consideration  by  the 
Board  at  this  time.  The  Board's  short- 
term  plan  is  to  publish  final  regulations 
to  complete  the  total  review  and 
revision  project  undertaken  previously. 
The  agency  has  also  initiated  a  review 
of  its  regulations  to  assess  the  need  for 
changes  that  may  be  required  by  the 
Railroad  Retirement  and  Survivors 
Improvement  Act  of  2001. 

The  regulations  issued  by  the  Board 
are  designated  to  be  informative  and  to 
assist  the  agency's  constituents  in  the 
railroad  industry  with  an  understanding 
of  the  benefit  systems  administered  by 
the  Board.  In  promulgating  regulations, 
the  agency  is  mindful  of  the  burdens 
that  may  be  imposed  on  the  public  and 
crafts  its  regulations  in  such  a  way  as  to 
impose  the  least  possible  burden  on  the 
public.  In  addition,  through  regulation, 
the  Board  makes  every  effort  to  simplify 
and  streamline  administration  of  the 
programs  it  administers.  We  believe  the 
Board's  regulatory  review  program  is 
consistent  with  the  priorities  of  the 
Administration. 

The  Board  has  not  implemented 
regulations  related  to  the  events  of 
September  11.  2001.  and  is  unlikely  to 
do  so.  The  agency  does,  however,  follow 
the  guidelines  and  regulations  instituted 
by  other  Government  agencies  that  have 
Homeland  Security  authority  for 
establishing  such  regulations.  Examples 
of  those  areas  would  be:  Federal  agency 
focility  management  and  security  and 
computer  security  awareness. 

It  is  highly  unlikely  that  any 
regulations  in  the  regulatory  plan  of  this 
agency  would  be  of  particular  concern 
to  small  business. 


RRB 


Timetable: 


Action 


Data 


FR  Cita 


PROPOSED  RULE  STAGE 


NPRM 


12/00/02 


152.  •  APPUCATION  FOR  ANNUITY 
OR  LUMP  SUM 

Priority: 

Other  Significant 
Legal  AuttMrity: 

45  use  231d:  45  USC  231f 

CFR  Citation: 

20  CFR  217.5;  20  CFR  217.6;  20  CFR 
217.15  to  217.18 

Legal  Deadline: 

None 

Abstract: 

The  Railroad  Retirement  Board  amends 
its  regulations  to  permit  the  filing  of 
applications  for  annuity  or  lump  sum 
electronically  via  the  Internet  in 
accordance  with  the  provisions  of  the 
Government  Paperwork  Elimination 
Act. 

Statement  of  Need: 

Sections  1701-1710  of  the  Govenmient 
Paperwork  Elimination  Act.  Public  Law 
205-277  (codified  as  44  U.S.C.  sec. 
3504n).  require  Federal  agencies  to 
provide  for  the  option  of  electronic 
maintenance,  submission,  or  disclosure 
of  information,  when  practicable,  as  a 
substitute  for  paper.  The  proposed 
changes  to  part  217  of  the  Board's 
regulations  will  permit  the  filing  of 
applications  under  the  Railroad 
Retirement  Act  electronically  via  the 
Internet. 

Summary  of  Legal  Basis: 

The  general  authority  for  the  issuance 
of  regulations  under  the  Railroad 
Retirement  Act  (RRA)  is  provided  for 
in  section  7(b){5}  of  the  RRA  (45  U.S.C. 
23lf(b)(5)). 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

While  this  amendment  should  result  in 
modest  savings  in  administrative  costs 
due  to  the  streamlining  of  procedures, 
the  benefits  are  those  extended  to  the 
agency's  constituents  who  may  file 
applications  for  benefits  electronically 
via  the  Internet. 

Risks: 

None  anticipated. 


Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Marguerite  P.  Dadabo 
Assistant  General  Counsel 
Railroad  Retirement  Board 
844  North  Rush  Street 
Chicago.  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  3220-AB55 

RRB 

153.  •  ACCOUNT  BENEFITS  RATIO 

Priority: 

Other  Significant 

Legal  Authority: 

45  USC  23lf(b)(5):  45  USC  231u(a) 

CFR  Citation: 

20  CFR  206 
Legal  Deadline: 

None 

Abstract: 

The  Railroad  Retirement  Board  adds  a 
new  part  206  to  its  regulations  as 
information,  and  to  advise  that  the 
Board  will  annually  compute  the 
account  benefits  ratio  for  the  railroad 
retirement  system,  and  will  make  a 
projection  of  the  account  benefits  ratio 
and  the  average  account  benefits  ratio 
for  future  years. 

Statement  of  Need: 

Sections  108  and  204  of  the  Railroad 
Retirement  and  Survivors'  Improvement 
Act  of  2001  (Pub.L.  107-90)  amended 
the  Railroad  Retirement  Act  to  require 
the  Board  to  annually  compute  the 
account  benefits  ratios  for  the  railroad 
retirement  system  and  make  a 
projection  of  the  account  benefits  ratio 
and  the  average  account  benefits  ratio 
for  future  years.  Effective  for  calendar 
years  after  2003,  the  tier  II  tax  rate  will 
be  determined  in  accord  with  a  formula 
that  relies  on  the  average  account 
benefits  ratio.  See  section  3241  of  the 
Internal  Revenue  Code  as  amended  by 
section  204  of  Public  Law  107-90.  The 
Railroad  Retirement  Board  has  decided 
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to  set  forth  in  a  new  part  206  of  the 
Board's  regulations  (20  CFR  206)  how 
it  will  compute  the  "accoimt  benefits 
ratio"  in  accordance  with  sections  108 
and  204  of  the  Railroad  Retirement  and 
Survivors'  Improvement  Act  of  2001  so 
that  all  parties,  rail  labor,  rail 
management,  and  the  public,  will  be 
aware  of  how  the  Board  intends  to 
compute  the  account  benefits  ratio. 

Summary  of  Legal  Basis: 

The  general  authority  for  the  issuance 
of  regulations  under  the  Railroad 
Retirement  Act  (RRA)  is  provided  for 
in  section  7(b)(5)  of  the  RRA  (45  U.S.C. 
23lf(b)(5));  see  also  45  U.S.C. 
231u(a)(l). 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

The  costs  associated  with  the  addition 
of  a  new  part  to  the  Board's  regulations 
are  administrative  in  nature,  and 
include  the  costs  associated  with 
drafting  and  publishing  the  regulation 
as  a  proposed  and  then  a  final  rule. 
The  benefits  are  those  extended  to  the 
agency's  constituents  who  will  be 
aware  of  how  the  account  benefits  ratio 
is  computed. 

Risks: 

None. 
Timetable: 


Agency  Contacfc 

Marguerite  P.  Dadabo 
Assistant  General  Counsel 
Railroad  Retirement  Board 
844  North  Rush  Street 
Chicago,  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  322Q-AB56 


RRB 


RNAL  RULE  STAGE 


154.  REQUESTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD 

Priority: 

Other  Significant 


Summary  of  Legal  Basis: 

The  general  authority  for  the  issuance 
of  regulations  under  the  Railroad 
Retirement  Act  (RRA)  is  provided  for 
in  section  7(b)(5)  of  the  RRA  (45  U.S.C. 
23lf[b)(5));  under  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
the  general  authority  for  the  issuance 
of  regulations  is  found  in  section  5(a) 
(45  U.S.C.  355(a))  of  the  RUIA. 

Aftematives: 

None. 

Antldpatad  Cost  and  Benefits: 

While  this  regulation  should  result  in 
modest  savings  in  administrative  costs 
due  to  the  streamlining  of  procedures, 
the  benefits  are  those  extended  to  the 
agency's  constituents  as  a  result  of  the 
overall  additional  protections  provided. 

Risks: 


Legal  Authority: 

None. 

45  USC  231f(b)(5);  45  USC  231g; 

45 

Timetable: 

USC  355 

Action 

Data 

FR  Gila 

CFR  Citatkm: 

NPRM 

03/29/02 

67  FR  15127 

20  CFR  260;  20  CfK  32U 

Legal  Deadline: 

NPRM  Comment 

Period  End 
Final  Action 

05/28/02 
12«XV02 

None 

^.■■tA^-     *            ■. 

Abstract: 

The  Railroad  Retirement  Board  is 
amending  20  CFR  sections  260  and  320 
to  provide  for  its  field  offices  to  make 
timeliness  determinations  on  requests 
for  reconsideration  of  decisions  of  the 
RRB's  various  adjudicating  units. 


Action 

NPRM 


Data         FR  Cita       Statement  of  Need: 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Federal 


The  amendments  to  parts  260  and  320 
deal  with  administrative  reviews  of 
denials  of  claims  for  benefits  or 
requests  for  waiver  of  recovery  of 
overpayments  under  the  Railroad 
Retirement  and  Railroad 
Unemployment  Insurance  Acts.  The 
amendments  streamline  the 
admininstrative  review  process,  and 
generally  provide  certain  protections 
for  a  claimant  that  have  not  previously 
been  available,  without  diminishing  Us 
or  her  rights  in  other  areas. 


Regulatory  Flexibility  Analysis 
Required: 

No 

SnMil  Entities  Affected: 

No 

Government  levels  Affected: 

Federal 

Agency  Contact: 

Marguerite  P.  Dadabo 
Assistant  General  Counsel 
Railroad  Retirement  Board 
844  North  Rush  Street 
Chicago.  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  3220-AB03 

BHJJNO  CODE  79Q6-01-S 
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SMALL  BUSINESS  ADMrNISTRATION 
(SBA) 

Statement  of  Regulatory  Priorities 

Overview 

The  Small  Business  Administration 
(SBA)  is  America's  small  business 
resource.  SBA's  mission  is  to  promote 
and  deliver  financial  and  business 
development  programs  to  America's 
entrepreneius  in  the  most  efficient  and 
effective  manner  possible. 

With  a  portfolio  of  guaranteed 
business  and  disaster  loans.  SBA  is  the 
Nation's  largest  single  financial  backer 
of  small  businesses.  Through  our 
financial  assistance  programs,  each  year, 
SBA  seeks  to  serve  small  companies  by 
facilitating  access  to  capital  and  credit. 
The  SBA  also  helps  entrepreneurs  to 
start  and  grow  their  businesses  through 
its  resource-partner  programs. 

SBA  is  committed  to: 

•  Listening  to  small  businesses  to  make 
sure  SBA  is  meeting  the  needs  of  the 
small  business  community: 

•  Working  with  its  financial  partners  to 
improve  small  business  access  to 
capital  through  SBA's  loan  and 
venture  capital  programs: 

•  Providing  technical  assistance  and 
guidance  through  its  entrepreneurial 
development  partners  24  hours  a  day; 

•  Establishing  new  and  strengthening 
existing  public  and  private 
partnerships  to  encourage  greater 
contracting  and  business 
opportunities  for  smalLbusinesses. 

•  Measuring  outcomes,  such  as  revenue 
growth,  job  creation,  and  business 
longevity,  to  ensure  SBA  operates  its 
programs  in  an  efficient  and  effective 
manner. 

SBA's  regulatory  priorities  for  the 
coming  year  will  focus  on  strengthening 
SBA's  management  of  programs, 
streamlining  its  HUBZone  Program,  and 
increasing  opportunities  for  women- 
owned  businesses. 

SBA's  Regulatory  Plan 

Small  Business  Lending  Company 
Regulations 

SBA  is  currently  drafting  proposed 
regulations  that  will  strengthen  the 
Agency's  management  and  oversight  of 
the  Small  Business  Lending  Company 
(SBLC)  Program.  SBA  guarantees  loans 
through  approximately  7,000  lenders,  of 
which  14  are  SBLCs  that  are  not 
otherwise  regulated  by  Federal  or  State 
authorities.  Further,  consistent  with 
congressional  and  Administration 
policy,  certain  SBA  lenders  are 


delegated  authority  to  make  credit 
decisions  on  loans  guaranteed  by  SBA. 
At  the  present  time,  all  of  the  SBLCs  are 
preferred  lenders  with  authority  to  make 
such  credit  decisions.  The  SBLCs  hold 
approximately  20  percent  of  the 
outstanding  loans  guaranteed  by  SBA 
and  are  subject  to  safety  and  soundness 
examinations  by  SBA  on  a  12-  to  24- 
month  cycle.  This  rulemaking  will 
clarify  and  strengthen  the  existing  rules 
governing  SBLCs  in  the  areas  of 
monitoring,  oversight  and  enforcement, 
safe  and  sound  operations,  and 
compliance  with  SBA  regulations. 

HUBZone  Empowennent  Contracting 
Progmm 

SBA  is  proposing  regulations  that  will 
incorporate  changes  enacted  by  Public 
Law  106-554.  The  amended  regulations 
will  address  eligibility  requirements  for 
small  business  concerns  owned  by 
Native  American  Tribal  Governments 
and  Community  Development 
Corporations  and  the  addition  of  new 
HUBZone  areas  called  redesignated 
areas.  The  proposed  amendments  will 
streamline  the  program  to  make  it  more 
efficient. 

Regulation  as  a  Result  of  September  11, 
2001,  Events 

Small  Business  Size  Standards:  Travel 
Agencies  Affected  by  September  1 1 , 
2001 

The  events  of  September  11,  2001, 
directly  impacted  travel  agencies.  The 
traveling  public  cancelled  and 
rescheduled  existing  travel 
arrangements  and  many  postponed 
further  travel.  Many  small  travel 
agencies  saw  their  business  decline  by 
20  to  50  percent.  To  address  this 
situation,  after  consultation  with  the 
industry  and  other  interested  parties. 
SBA  issued  an  interim  final  rule  on 
March  15,  2002.  that  increased  the  size 
standard  for  travel  agencies.  North 
American  Industry  Classification 
System  (NAICS)  code  561510,  from  $1 
million  to  $3  million  for  economic 
injury  disaster  loan  (EIDL)  assistance. 
SBA  believes  that  this  aCtion  better 
defines  the  size  of  businesses  in  this 
industry  that  should  be  eligible  for  EIDL 
loans  as  a  result  of  the  September  1 1 , 
2001,  terrorist  attacks  and  for  EIDL 
assistance  to  businesses  in  the  declared 
disaster  areas.  On  May  31,  2002,  SBA 
issued  a  final  rule,  after  taking  into 
consideration  comments  received  on  the 
interim  final  rule. 


SBA 


PROPOSED  RULE  STAGE 


155.  SMALL  BUSINESS  LENDING 
COMPANIES  REGULATIONS 

Priority: 

Other  Significant 

Legal  Authority: 

15  use  634(b)(6):  15  USC  636(a):  15 
use  636(b) 

CFR  Citation: 

13  CFR  120.470 

Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  amend  13  CFR 
120.470  to  clarify  and  strengthen  the 
rules  regarding  Small  Business  Lending 
Companies  (SBLCs)  monitoring  and 
oversight  for  safety  and  soundness, 
compliance,  and  related  areas. 

Statement  of  Need: 

Section  7(a)  of  the  Small  Business  Act 
states  that  the  Small  Business 
Administration  (SBA)  may  provide 
financing  to  small  businesses  "directly 
or  in  cooperation  with  banks  or  other 
financial  institutions."  Presently,  SBA 
guarantees  loans  through  approximately 
7.000  lenders.  Of  these  lenders,  about 

14  are  Small  Business  Lending 
Companies  (SBLCs)  that  are  not 
otherwise  regulated  by  Federal  or  State 
chartering,  licensing,  or  similar 
regulatory  control.  SBA  examines  or 
audits  these  SBLCs  periodically. 
Congressional  and  Administration 
policy  to  privatize  SBA  lending  and 
levels  in  loan  volume  require  that  SBA 
increase  its  SBLC  oversight.  To  that 
end.  SBA  will  draft  regulations  that 
strengthen  the  Agency's  management  of 
the  SBLC  Program. 

Summary  of  Legal  Basis: 

Not  required  by  statute  or  court  order. 

Alternatives: 

This  rulemaking  amends  and  expands 
SBA's  existing  regulations  on  the  SBLC 
Program. 

Anticipated  Cost  and  Benefits: 

This  rulemaking  is  designed  to 
strengthen  SBA's  regulations  regarding 
the  SBLC  Program.  Some  additional 
costs  associated  with  additional 
reporting  by  the  SBLCs  to  the  SBA  is 
anticipated. 
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Risks: 

This  regulation  poses  no  risks  to  the 
public  health  and  safety  or  to  the 
environment. 

Timetable: 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

None 

Agency  Contact: 

Janet  A.  Tasker 

Associate  Administrator  for  Lender 

Oversight 

Small  Business  Administration 

409  Third  Street  SW 

Washington,  DC  20416 

Phone:  202  205-3049 

Email:  janet.tasker@sba.gov 

RIN:  3245-AE14 
SBA 


HNAL  RULE  STAGE 


156.  HUBZONE  EMPOWERMENT 
CONTRACTING  PROGRAM 

Priority: 

Other  Significant 

Legal  Auttiority: 

15  USC  632(a);  15  USC  634(b)(6);  15 
USC  637(a);  15  USC  644(c);  15  USC 
662(5);  PL  105-135,  sec  601  et  seq.  111 
Stat  2592;  sec  304,  PL  103-403,  108  Stat 
4175,  4188 

CFR  Citation: 

13  CFR  121;  13  CFR  125;  13  CFR  126 


Legal  Deadline: 
None 

Abstract: 

SBA  proposes  to  amend  its  regulations 
for  the  HUBZone  Empowerment 
Contracting  Program  to  incorporate 
changes  enacted  by  Public  Law  106- 
554.  The  amended  regulation  addresses 
eligibility  requirements  for  small 
business  concerns  owned  by  Native 
American  Tribal  Governments  and 
Community  Development  Corporations 
and  the  addition  of  new  HUBZone 
areas  called  redesignated  areas.  This 
rule  proposes:  (1)  consolidating  all 
subcontracting  requirements  into  one 
regulation,  (2)  language  on  how  to 
petition  for  Changes  in  subcontracting 
requirements,  (3)  to  apply 
nonmanufacturer  rules  consistently  for 
all  programs,  (4)  how  small 
nonmanufactiu°ers  should  submit 
products  of  any  manufacturer  for 
contracts  below  the  simplified 
acquisition  threshold,  (5)  addressing 
statutory  amendments,  and  (6)  making 
technical  changes. 

Statement  of  Need: 

SBA  must  amend  its  HUBZone 
regulations  in  order  to  implement 
changes  in  the  Small  Business  Act 
mandated  by  Public  Law  106-554,  to 
correct  typographical  errors,  and  to 
streamline  the  program. 

Summary  of  Legal  Basis: 

According  to  15  U.S.C.  section  657a, 
SBA's  Administrator  is  charged  vdth 
ceurying  out  the  HUBZone  Program.  On 
December  21,  2000.  the  President 
signed  into  law  Public  Law  106-554. 
which  amends  the  HUBZone  Program. 
To  cany  out  the  program.  SBA  must 
implement  these  statutory  changes  by 
amending  its  regulations. 

Alternatives: 

The  Agency  considered  issuing  policy 
notices  explaining  the  changes  to  the 


statute.  However,  this  is  not  sufficient 
because  the  ciurent  regulations  do  not 
address  the  statutory  changes  to  the 
program  and  therefore,  if  the 
regulations  are  not  amended,  the  public 
would  be  confused. 

Anticipated  Cost  and  Benefits: 

The  proposed  amendments  to  the 
HUBZone  regulation  would  simplify 
the  program  to  make  it  more  efficient. 
Therefore,  the  benefits  would  be 
quicker  processing  time  of  HUBZone 
applications. 

Rislcs: 

There  is  no  risk  to  the  Agency. 
Timetal>ie: 


Action 


FR  at» 


NPRM 

NPRM  Comment 
Period  Extended 

NPRM  Comment 
Period  End 

NPRM  Comment 
Period  End 

Final  Action 


01/28/02    67  FR  3826 
02/26/02    67  FR  8739 

02/27/02 

03/29/02 

12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  levels  Affected: 

None 

Agency  Contact: 

Michael  P.  McHale 

Associate  Administrator  for  HUBZone 

Empowerment  Contracting  Program 

Small  Business  Administration 

409  Third  Street  SW 

Washington,  DC  20416 

Phone:  202  205-6731 

RIN:  3245-AE66 

BILLING  CODE  802S-01-S 
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SOCIAL  SECURITY  ADMINISTRATION 
(SSA) 

Statement  Of  Regulatory  PiiorltiM 

The  Social  Security  Administration 
(SSA)  administers  the  retirement, 
survivors',  and  disability  insurance 
programs  under  title  II  of  the  Social 
Security  Act  (the  Act)  and  the 
Supplemental  Security  Income  (SSI) 
program  imder  title  XVI  of  the  Act.  Our 
regulations  codify  the  requirements  for 
eligibility  and  entitlement  to  benefits 
under  the  programs  that  we  administer. 
Generally,  SSA's  regulations  do  not 
impose  burdens  on  the  private  sector  or 
on  State  or  local  governments. 

Our  ten  entries  for  the  Regulatory 
Plan  represent  areas  of  major 
importance  to  the  administration  of  the 
retirement,  survivors',  disability,  and 
SSI  benefit  programs.  Each  individual 
initiative  is  described  more  fully  after 
this  Statement  of  Regulatory  Priorities. 

Serve  the  Public 

Providing  the  best  service  possible  to 
the  public  remains  a  principal  objective 
of  SSA.  To  that  end,  we  have  included 
in  the  Plan  a  final  rule  on  Expansion  of 
the  Use  of  Video  Teleconference 
Technology  in  Hearings  Before 
Administrative  Law  Judges  of  the  Social 
Security  Administration.  We  expect  that 
expanding  the  availability  of  this 
technology  will  improve  service  by 
providing  faster  access  to  a  hearing. 

Improve  the  Disability  Process 

As  the  continued  improvement  of  the 
disability  program  is  an  area  of  vital 
interest  to  SSA,  we  have  included  on 
-  the  Plan  two  final  rules  that  address 
disability.  One  final  rule  will  update  the 
medical  listings  used  to  evaluate 
digestive  impairments.  The  revisions 
will  ensure  that  the  listings  reflect 
advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
these  impairments.  The  other  final  rule 
implements  elements  of  the  redesigned 
disability  claims  process  that  have  been 
tested  and  found  to  use  our  resources 
more  effectively  to  award  benefits  at  the 
earliest  point  possible. 

Reduce  Fraud 

SSA  bears  a  responsibility  to  ensure 
we  are  effective  stewards  of  the  public 
trust  placed  in  us.  We  are  including  in 
the  Plan  several  regulatory  initiatives 
designed  to  strengthen  our  stewardship 
and  program  integrity  activities. 

To  further  enhance  the  integrity  of 
SSA's  enumeration  process  for  assigning 
Social  Security  Numbers  (SSNs),  we 
plan  to  publish  a  proposed  rule  that 


would  change  evidence  requirements 
for  assigning  SSNs.  This  proposed  rule 
would  clarify  what  "valid  nonwork 
reasons"  are  in  order  to  reduce  the 
opportunity  for  fraud  through  misusing 
and/or  improperly  attaining  SSNs. 

For  beneficiaries  who  are  not  able  to 
manage  their  own  benefits  due  to  legal 
incompetence  or  medical  infirmity,  we 
must  assure  that  benefits  paid  to 
representatives  on  their  behalf  are  used 
properly.  We  are  proposing  rules  that 
reflect  provisions  of  various  laws 
intended  to  strengthen  our  oversight  of 
the  representative  payee  program. 

We  have  also  included  final  rules  that 
provide  us  with  additional  tools  to 
strengthen  the  integrity  of  the  Social 
Security  and  SSI  programs.  One  final 
rule  implements  a  provision  of  the 
Foster  Care  Independence  Act  of  1999, 
authorizing  SSA  to  obtain  information 
from  financial  institutions  in  order  to 
determine  initial  or  continuing 
eligibility  for  SSI  benefits. 

The  Debt  Collection  Improvement  Act 
of  1996.  as  amended  by  the  Foster  Care 
Independence  Act  of  1999,  provided 
SSA  with  new  tools  for  our  efforts  in 
collecting  debts,  including  the  use  of 
administrative  wage  garnishment.  We 
are  developing  a  final  rule  that  will 
enable  us  to  collect  qualifying, 
delinquent  title  II  and  XVI  debts  owed 
by  former  beneficiaries  who  are 
currently  employed  in  other-than- 
Federal  employment.  We  are  also 
developing  a  proposed  rule  on  Federal 
salary  offset  to  provide  the  same 
authority  for  similar  debts  owed  by 
former  beneficiaries  who  are  currently 
employed  by  the  Federal  government. 

Another  proposal  would  enable  us  to 
conduct  six-month  pilot  projects  in 
order  to  test  and  gather  information  on 
the  use  of  photographic  identification  to 
address  the  issue  of  impersonation  in 
the  disability  claims  process. 

Simplify  the  SSI  Program 

SSA  is  proposing  a  rule  that  would 
simplify  our  SSI  regulations.  This 
proposed  change  would  modify  three 
rules  concerning  what  we  consider  as 
income  or  resources  available  to  an 
applicant  or  recipient.  We  propose  to  no 
longer  consider  gifts  of  clothing  as 
income  when  we  decide  whether  a 
person  can  receive  SSI  benefits  or  when 
we  compute  the  amount  of  benefits.  We 
also  propose  to  exclude,  from  our 
determination  of  resources,  one 
automobile  if  it  is  used  for 
transportation,  without  consideration  of 
its  value.  Finally,  we  propose  to  no 
longer  count  household  goods  and 
personal  effects  as  resources  when  we 


decide  whether  a  person  can  receive  SSI 
benefits. 


SSA 


PROPOSED  RULE  STAGE 


157.  FEDERAL  SALARY  OFFSET 
(WITHHOLDING  A  PORTION  OF  A 
FEDERAL  EMPLOYEE'S  SALARY  TO 
COLLECT  A  DEUNQUENT  DEBT 
OWED  TO  THE  SOCIAL  SECURITY 
ADMINISTRATION)  (721 P) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Auttiority: 

42  use  404;  42  USC  405;  42  USC  902; 
42  USC  1383;  5  USC  5514 

CFR  Citation: 

20  CFR  422 

Legal  Deadline: 

None 

Atwtract: 

This  initiative  would  enable  the  Social 
Security  Administration  (SSA)  to 
collect  ft-om  Federal  salaries  qualifying, 
delinquent  title  II  and  title  XVI 
overpayment  debts  and  administrative 
debts  owed  by  individuals  who  are 
currently  Federal  employees.  The  debt 
collection  would  be  accomplished  by 
the  partial  reduction  of  the  employee's 
disposable  salary. 

Statement  of  Need: 

This  regulation  is  required  by  5  U.S.C. 
5514(b)  and  by  regulations  of  the 
Department  of  the  Treasury  (Treasury) 
in  order  for  SSA  to  participate  in  the 
Federal  Salary  Offset  program. 
Treasury's  regulation  31  CFR  section 
3714  (administrative  offset)  and  5 
U.S.C.  5514  (salary  offset). 

Summary  of  Legal  Basis: 

SSA's  use  of  the  Federal  Salary  Offset 
program  is  authorized  by  42  U.S.C. 
404(f),  as  cimended  by  section 
31001(z)(2)  of  Public  Law  104-134.  the 
Debt  Collection  Improvement  Act  of 
1996,  42  U.S.C.  1383(b),  as  amended 
by  section  203  of  Public  Law  106-169, 
the  Foster  Care  Independence  Act  of 
1999  and  5  U.S.C.  5514. 
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Alternatives: 

None.  SSA  must  have  regulations, 
approved  by  the  Office  of  Personnel 
Management,  in  order  to  use  Federal 
salary  offset  to  collect  debts  owed  by 
Federal  employees.  See  5  U.S.C. 
5514(b)  and  5  CFR  550.1104. 

Anticipated  Cost  and  Benefits: 

Undetermined  at  this  time. 

Risks: 

At  this  time  we  have  not  identified  any 
risks  associated  with  the  proposal. 

Timetable: 


422.405;  20  CFR  422.410;  20  CFR 
422.415;  20  CFR  422.420;  20  CFR 
422.425;  20  CFR  422-.430;  20  CFR 
422.435;  20  CFR  422.440;  20  CFR 
422.445 

Legal  Deadline: 

None 


Action 

NPRM 
Final  Action 


Date 


FR  Cite 


09/00/03 
03/00/04 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Edward  Johns 

Financial  Management  Analyst 
Social  Securit>'  Administration 
6401  Security  Boulevard 
Baltimore,  MB  21235-6401 
Phone:  410  965-0392 

Robert  J.  Augustine 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401    ' 
Phone:  410  965-0020 

RIN:  0960-AE89 


SSA 

158.  ADMINISTRATIVE  WAGE 
GARNISHMENT  (TO  REPAY  A  DEBT 
OWED  TO  THE  SOCIAL  SECURITY 
ADMINISTRATION)  (724P) 

Priority: 

Other  Significant 

Unfunded  Mandates: 

Undetermined 

|.egai  Authority: 

31  USC  3720D;  42  USC  405;  42  USC 
902;  42  USC  1383 

CFR  Citation: 

20  CFR  404.527;  20  CFR  404.903;  20 
CFR  4416.590;  ZO  CFR  416.1403;  20 
CFR  422.401  to  422.403;  20  CFR 


program  will  be  nothing  in  FY  2003, 
$25  million  in  FYs  2004  and  2005.  and 
$15  million  in  FYs  2006  and  2007.  The 
estimated  collections  for  the  title  XVI 
program  will  be  less  than  $2.5  million 
in  FYs  2003  and  2004,  and  $10  million 
in  FYs  2005,  2006,  and  2007. 


Abstract: 

This  initiative  will  enable  the  Social 
Security  Administration  (SSA)  to  use 
administrative  wage  garnishment  to 
collect  administrative  debts  and  to 
collect  qualifying,  delinquent  titles  H 
and  XVI  overpayment  debts  owed  by 
individuals  who  are  now  employed  in 
other  than  Federal  employment. 
Adnunistrative  wage  garnishment 
allows  SSA  to  order  an  employer  to 
deduct  a  percentage  of  the  disposable 
pay  earned  by  the  worker/ debtor  and 
to  send  that  amount  to  SSA  as  payment 
toward  satisfying  the  delinquent  debt. 
Administrative  wage  garnishment  does 
not  require  a  court  judgment  to  impose 
the  withholding  order. 

Statement  of  Need: 

This  regulation  is  necessary  in  order  for 
SSA  to  use  administrative  wage 
garnishment  as  a  tool  in  its  debt 
collection  process. 

Summary  of  i.egal  Basis: 

SSA  is  authorized  to  use  administrative 
wage  garnishment  by  31  U.S.C.  3720D, 
added  by  section  31001(o)  of  Public 
Law  104-134,  the  Debt  Collection 
Improvement  Act  of  1996. 

Alternatives: 

None — without  regulatory  authority 
SSA  would  be  unable  to  proceed  with 
administrative  wage  garnishment  in  a 
manner  that  addresses  SSA's  particular 
needs  and  processes.  SSA  must  either 
adopt  by  reference  the  Treasury 
Department's  regulations  on  wage 
garnishment  hearings  or  prescribe  SSA 
regulations  regarding  such  hearings 
consistent  with  those  Treasury 
Department  regulations.  See  31  CFR 
285. 11(0(1). 

Anticipated  Cost  and  Benefits: 

The  administrative  costs  for  the  first 
year  of  implementation,  including 
systems  start-up  costs,  will  be  about  25 
work  years  (WY)  and  $2  million  in 
fiscal  year  (FY)  2003.  Ongoing  costs, 
once  the  regulation  is  fully 
implemented,  are  estimated  to  be  about 
65  WYs  and  $5  million  per  year,  vdth 
higher  costs  of  80  WYs  and  $6  million 
for  FY  2005  as  older  cases  are  cleared. 

The  estimated  overpaytaent  collections 
that  we  could  receive  for  the  tide  II 


Risks: 

At  this  time  we  have  not  identified  any 
risks  associated  with  the  proposal. 

Timetable: 

Actioo 

Date         FRCIle 

NPRM 

^^/oom2 

Finaf  Action 

09/00A)3 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 
Small  Entities  Affected: 
Businesses,  Organizations 
Government  Levels  Affected: 
State,  Local.  Tribal,  Federal 
Agency  Contact: 

Edward  Johns 

Financial  Management  Analyst 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore.  MD  21235-6401 
Phone:  410  965-0392 

Patricia  Hora 

Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-7183 

RIN:  0960-AE92 

SSA 

159.  EVIDENCE  REQUIREMENT  FOR 
ASSIGNMENT  OF  SOCIAL  SECURITY 
ADMINISTRATION  NUMBERS  (SSNS) 
AND  ASSIGNMENT  OF  SSNS  FOR 
NONWORK  PURPOSES  (751 P) 

Priority: 

Other  Significant 

|.egal  Authority: 

42  USC  405;  42  USC  432;  42  USC 
902(a)(5);  42  USC  1320b-l;  42  USC 
1320b-13 

CFR  Citation: 

20  CFR  422.104;  20  CFR  422.107 

i.egal  Deadline: 

None 

Abstract: 

We  propose  to  change  our  rules 
regarding  the  age  at  which  a  mandatory 
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in-person  interview  is  required  for 
original  applications  for  an  SSN.  In 
addition,  we  propose  eliminating  the 
waiver  of  evidence  of  identity  for 
children  under  age  7  who  are  applying 
for  an  original  SSN  card.  Under  these 
proposals,  SSA  will  require  an  in- 
person  interview  with  all  individuals 
age  12  or  older  who  are  applying  for 
an  original  SSN,  and  SSA  will  no 
longer  waive  the  requirement  to 
provide  evidence  of  identity  in  original 
applications  for  a  child  under  age  7. 
SSA  will  clarify  that  evidence  of 
identity  must  contain  sufficient 
biographical  information  to  identify  the 
individual.  Additionally,  we  propose  to 
eliminate  reference  to  a  pilot  no  longer 
under  consideration  by  SSA  pertaining 
to  the  processing  of  replacement  SSN 
cards  for  United  States  (U.S.)  citizens. 

We  also  propose  to  clarify  our  rules 
regarding  when  we  will  assign  an  SSN 
to  an  alien  who  is  legally  in  the  U.S. 
but  not  under  authority  of  law 
permitting  him  or  her  to  work  in  the 
U.S.  We  are  proposing  to  define  a 
"valid  nonwork  purpose"  as  those 
instances  when  a  Federal  statute  or 
regulation  requires  an  alien  to  have  an 
SSN  in  order  to  receive  a  federally- 
funded  benefit  to  which  the  alien  has 
established  entitlement,  or  when  a  State 
or  local  law  requires  an  alien  to  have 
an  SSN  in  order  to  receive  general 
public  assistance  benefits  (i.e.,  a  public 
benefit  that  is  means-tested)  to  which 
the  alien  has  established  entitlement. 

StatftfiMnt  of  N66d: 

These  revised  regulations  are  necessary 
to  further  enhance  the  integrity  of 
SSAs  enumeration  processes  for 
assigning  Social  Security  Numbers 
(SSNs).  By  changing  evidence 
requirements  for  assignment  of  SSNs 
and  by  defining  "valid  nonwork 
reasons,"  we  intend  to  reduce  the 
opportunity  for  fraud  through  misuse 
and/or  improper  attainment  of  SSNs. 

Summary  of  Legal  Basis: 

None. 

Altamathres: ' 

In  developing  the  policies  for  the  age 
at  which  a  mandatory  in-person 
interview  is  required  and  the  reasons 
for  which  a  nonwork  SSN  is  assigned, 
we  considered  but  rejected  the 
following  options. 

Age  for  Mandatory  In-Person  Interview 

When  considering  the  age  at  which  to 
set  the  in-person  interview,  we  felt  that 
it  was  rare  for  individuals  to  obtain  an 
SSN  for  the  first  time  as  late  as  12  years 


of  age.  However,  we  rejected  a  younger 
age  because  we  felt  that  such 
interviews  with  younger  children 
would  be  overly  burdensome  on  the 
child  and  unproductive  for  SSA,  even 
with  the  parent  in  attendance.  We 
believe  that  the  proposed  age  12 
threshold  for  in-person  interviews 
provides  the  best  balance  between 
allowing  us  to  screen  effectively  for  a 
prior  SSN  without  being  overly 
burdensome  on  the  child. 

Reasons  for  Nonwork  SSN  - 

We  considered  limiting  the  assignment 
of  nonwork  SSNs  to  where  there  is  a 
Federal  statute  or  regulation  that 
requires  the  alien  to  furnish  an  SSN 
to  receive  a  federally-funded  benefit  or 
service  and  the  alien  is  legally  in  the 
U.S.  but  not  under  authority  of  law 
permitting  him  or  her  to  work  in  the 
U.S.  However,  we  have  not  observed 
significant  fraud  in  the  area  of  nonwork 
SSNs  assigned  for  general  public 
assistance  benefits  and  we  do  not  want 
to  unnecessarily  impact  access  to 
general  public  assistance  programs. 

Anticipated  Cost  and  Benefits: 

This  regulation  may  result  in  a 
negligible  increase  in  administrative 
costs.  Enhancing  the  integrity  of  SSA's 
enumeration  processes  should  result  in 
fewer  opportunities  for  SSN  fraud, 
including  the  fraud  associated  with 
identity  theft. 

Risks: 

None. 
Timetable: 


Action 


FR  Cite 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 
Final  Action 


10/12/99    64  FR  55217 
12/13/99 

12/00/02 
11/00^ 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entitles  Affected: 

No 

Government  Levels  Affected: 

State 


Agency  Contact: 

Arthur  LaVeck 
Social  Insurance  Specialist 
Social  Security  Administration 
Ofiice  of  Program  Benefits 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-5665 

Karen  Cool 

Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Program  Benefits 
6401  Securify  Boulevard 
Baltimroe,  MD  21235-6401 
Phone:  410  966-7094 

Fran  O.  Thomas 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-9822 

RIN:  0960-AF05 


SSA 

160.  e  CLAIMArfT  IDENTIFICATION 
PILOT  PROJECTS  (937P) 

Priority: 

Other  Significant 
Unfunded  Mandates: 
Undetermined 
Legal  Authority: 

42  use  405 

CFR  Citation: 

20  CFR  404.617  (New);  20  CFR  416.217 
(New) 

Legal  Deadline: 

None 

Abstract: 

This  initiative  will  enable  the  Social 
Security  Administration  (SSA)  to 
conduct  six-month  pilot  projects  in 
order  to  test  and  gather  information  on 
the  use  of  photographic  identification 
to  address  the  issue  of  complicit 
impersonation  in  the  disability  claims 
process.  All  field  offices  in  South 
Carolina  and  Kansas,  nine  field  offices 
in  New  York  City,  and  the  Augusta, 
Georgia  field  office  will  require  that 
applicants  filing  for  title  II  and  title  XVI 
disability  benefits  allow  SSA  to  take 
their  photographs  and  make  them  part 
of  the  SSA  disability  claims  file. 
Failure  to  cooperate  will  result  in 
denial  of  benefits.- We  will  permit  an 
exception  to  the  photograph 
requirement  when  an  individual  has  a 
valid  religious  objection. 
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Statement  of  Need: 

The  rule  would  provide  regulatory 
authority  to  conduct  the  pilot  projects. 

Summary  of  Legal  Basis: 

Section  205(a)  of  the  Social  Security 
Act,  as  amended  (42  U.S.C.  405) 
provides  SSA  with  broad  authority  to 
set  reasonable  rules  to  ensure  the 
integrity  of  Social  Security  programs. 
The  proposed  Claimant  ID  regulation  is 
not  specifically  required  by  any  statute 
or  court  order. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

Costs  are  undetermined  at  this  time. 
Benefits  would  include  the  collection 
of  data  that  will  be  used  to  analyze 
the  feasibility  and  effectiveness  of 
rolling  out  such  a  regulation  on  a 
national  basis.  This  process  will 
strengthen  the  integrity  of  the  disability 
claims  process  by  helping  to  ensure 
that  the  individual  filing  the 
application  is  the  same  individual 
examined  by  the  consultative 
examination  physician.  These 
procedures  would  help  to  identify 
and/or  deter  individuals  who  are 
attempting  to  defraud  the  disability 
programs. 

Risks: 

At  this  time  we  have  not  identified  any 
risks  associated  with  the  proposal. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


11/00/02 
02/00/03 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  EnUties  Affected: 

No 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Suzanne  DiMarino 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore.  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF79 


SSA 

161.  e  REPRESENTATIVE  PAYMENT 
UNDER  TTTUES  II.  VIII,  AND  XVI  OF 
THE  SOCIAL  SECURITY  ACT  (949P) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Autliority: 

42  use  401(j);  42  USC  902(a)(5);  42 
use  405  note;  42  USC  421  note;  42 
USC  1383(a)(2):  42  USC  1383(d)(1);  42 
USC  404(f);  42  USC  405(a);  42  USC 
405(b);  42  USC  405(d)  to  405(h);  42 
USC  405(j);  42  USC  405(k);  42  USC 
421;  42  USC  425;  42  USC  1007 

CFR  Citation: 

20  CFR  404.902;  20  CFR  404.2011;  20 
CFR  404.2021;  20  CFR  404.2022;  20 
CFR  404.2024;  20  CFR  404.2025;  20 
CFR  404.2030;  20  CFR  404.2035;  20 
CFR  404.2040(a);  20  CFR  404.2041;  20 
CFR  404.2045;  20  CFR  404.2050;  20 
CFR  404.2065;  20  CFR  416.611;  20  CFR 
416.621;  20  CFR  416.622;  20  CFR 
416.624;  20  CFR  416.625;  20  CFR 
416.630;  20  CFR  416.635;  20  CFR 
416.640(a);  20  CFR  416.641;  20  CFR 
416.645;  20  CFR  416.650;  20  CFR 
416.665;  20  CFR  416.1402 

Legal  Deadline: 

None 

AtMtract: 

Effective  stewardship  of  SSA  programs 
requires  mechanisms  to  assure  that 
benefits  are  used  to  meet  the  needs  of 
beneficiaries  determined  incapable  of 
managing  or  directing  someone  else  to 
manage  their  benefits.  Congress 
determined  that  improvements  to  the 
representative  payment  procedures 
were  needed  to  assure  program 
integrity.  These  regulations  are  required 
to  reflect  these  legislative 
improvements  and  to  further  our 
program  integrity  efforts. 

Statement  of  Need: 

These  regulations,  which  reflect  certain 
provisions  of  Public  Law  101-508,  103- 
296,  104-121,  105-33,  106-169  and  106- 
170,  modify  existing  representative 
payee  procedures  by:  (1)  requiring  the 
Social  Security  Administration  to  do  a 
more  extensive  investigation  of 
representative  payee  applicants, 
generally  limiting  to  one  month  the 
deferral  or  suspension  of  direct 
payment  of  benefits  pending  selection 
of  a  payee;  (2)  providing  stricter 
standards  in  determining  the  fitness  of 


representative  payee  applicants  to 
manage  benefit  payments  on  behalf  of 
beneficiaries;  (3)  requiring  SSA  to  repay 
the  beneficiary  or  an  alternate  payee, 
an  amount  equal  to  any  misused  funds 
resulting  from  SSA's  negligent  failure 
to  investigate  or  monitor  a 
representative  payee;  (4)  granting 
certain  payees  the  authority  to  collect 
a  fee  boxn  beneficiaries  and  defining 
the  amoimt  of  bonding  necessary  to 
provide  adequate  protection  for  our 
beneficiaries  and  the  nature  of  licenses 
that  are  pertinent  for  a  fee  for  service 
organization;  (5)  changing  how  SSA 
treats  persons  whose  drug  addition  or 
an  alcohol  condition  is  material  to 
his/her  disability;  and  (6)  requiring 
SSA  to  compile  and  maintain  a 
centralized  file  of  certain  beneficiary 
and  payee  information. 

Summary  of  Legal  Basis: 

These  regulations  implentent  section 
5105  of  Public  Law  101-508,  section 
210  of  Public  Law  103-296,  section  105 
of  Public  Law  104-121,  section  5525  of 
Public  Law  105-33,  section  251  and 
1136  of  Public  Law  106-169  and  section 
401  of  Public  Law  106-70. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

Any  costs  associated  with  these 
regulations  are  reflected  in  the 
President's  budget  as  part  of  legislative 
implementation.  They  are  required  to 
further  our  program  integrity  efforts. 

Risks: 
None. 
Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


09/00A)3 
06/00A)4 


Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Governmental  Jurisdictions, 
Organizations 

Government  l.eveis  Affected: 

State,  Local 
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Agency  Contact: 

Betsy  Byrd 

Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Program  Benefits 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-7981 

Robert ).  Augustine 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF83 


SSA 

162.  •  REMOVAL  OF  CLOTHING 
FROM  THE  DEnNmONS  OF  INCOME 
AND  IN-KIND  SUPPORT  AND 
MAINTENANCE,  EXCLUSIONS  OF 
ONE  AUTOMOBILE  AND  HOUSEHOLD 
GOODS  AND  PERSONAL  EFFECTS 
UNDER  SSI  FROM  RESOURCES 
(950P) 

Priority: 

Other  Significtuit 

Legal  Auttiortty: 

Sec  1612  of  the  Social  Seciirity  Act; 
Sec  1613(a)(2)(A)  of  the  Social  Security 
Act 

CFR  Citation: 

20  CFR  416.1102  to  416.1104;  20  CFR 
416.1121;  20  CFR  416.1124;  20  CFR 
416.1130;  20  CFR  416.1133;  20  CFR 
416.1140:  20  CFR  416.1142;  20  CFR 
416.1144  to  416.1145;  20  CFR  416.1147 
to  416.1149;  20  CFR  416.1157;  20  CFR 
416.1210;  20  CFR  416.1216;  20  CFR 
416.1218 

Legal  Deadline: 

None 

Abstract: 

We  propose  to  make  the  following 
changes  to  our  rules  on  determining 
income  and  resources  under  the 
Supplemental  Security  Income  (SSI) 
program. 

1.  We  propose  to  remove  clothing  from 
the  definition  of  income  and  from  the 
definition  of  in-kind  support  and 
maintenance.  As  a  result,  we  generally 
will  not  count  gifts  of  clothing  as 
income  when  we  decide  whether  a 
person  can  receive  SSI  benefits  or  when 
we  compute  the  amount  of  benefits. 

2.  We  propose  to  simplify  our  rules  on 
how  we  exclude  an  automobile  in 
determining  the  resources  of  a  SSI 
applicant  or  recipient.  Specifically,  we 


propose  to  exclude  one  automobile 
frt>m  resources  if  it  is  used  for 
transportation,  without  consideration  of 
its  value. 

3.  We  propose  to  change  our  resources 
counting  rules  in  the  SSI  program  by 
eliminating  the  dollar  value  limit  for 
the  exclusion  of  household  goods  and 
personal  effects.  As  a  result,  we  would 
not  count  household  goods  and 
personal  effects  as  resources  when  we 
decide  whether  a  person  can  receive 
SSI  benefits. 

Statement  of  Need: 

These  changes  will  simplify  our  rules, 
making  them  less  cumbersome  to 
administer  and  easier  for  the  public  to 
understand  and  follow,  and  thereby 
reducing  the  potential  for  payment 
errors.  These  changes  also  will  make 
SSI  financial  eligibility  rules  more 
consistent  with  those  of  other  means- 
tested  Federal  programs.  The  changes 
also  will  eliminate  the  need  to  ask 
claimants,  beneficiaries,  and  other 
members  of  their  household  certain 
questions  that  have  been  viewed  as 
intrusive.  By  no  longer  counting  gifts 
of  clothing  as  income,  we  will  remove 
a  disincentive  for  family  members  to 
help  needy  relatives. 

Summary  of  l-egal  Basis: 

None.  ^ 

Alternatives: 

Clothing 

None. 

Automobile  - 

We  considered  revising  the  regulations 
to  provide  that  SSA  will  assume  that 
the  recipient's  automobile  meets  the 
use  requirements  for  total  exclusion  of 
one  automobile,  absent  evidence  to  the 
contrary.  We  did  not  select  this  option 
because  it  would  not  change  the  rule 
but  only  how  we  apply  it.  It  does  not 
go  far  enough  in  simplifying  the  SSI 
program.  By  revising  the  use 
requirements  to  exclude  a  car  if  it  is 
used  for  transportation,  thus  replacing 
the  four  present  specific  transportation 
exclusion  criteria,  we  will  simplify  the 
process. 

We  considered  excluding  the  value  of 
one  automobile,  regardless  of  use.  We 
did  not  select  this  option  because  it 
would  allow  for  the  routine  exclusion 
of  an  automobile  even  if  it  were  not 
used  for  transportation.  Such  an 
approach  would  exclude  an  inoperable 
vehicle,  a  vehicle  not  being  used  at  all, 
or  a  vehicle  only  used  for  recreation 
(such  as  a  dune  buggy).  We  maintain 
that  it  is  unreasonable  to  exclude  from 


resources  the  value  of  a  vehicle  that 
is  not  used  for  transportation. 

We  also  considered  increasing  the 
excludable  value  of  an  automobile  not 
meeting  the  use  test  to  $11,000.  We  did 
not  select  this  option  because  it  would 
not  simplify  the  SSI  program. 

Household  Goods  and  Personal  Effects 

Instead  of  excluding  the  entire  value 
of  household  goods  and  personal 
effects,  we  considered  raising  the 
excludable  limit  to  $10,000  from  the 
current  level  of  $2,000.  We  decided  not 
to  pursue  this  option  because  it  would 
not  provide  any  policy  simplification. 
It  would  increase  the  amount  excluded 
but  it  would  not  eliminate  the  need  for 
the  current  time-consuming  and 
complex  procedures  for  determining 
the  market  value  of  an  individual's 
household  goods  and  personal  effects. 

Anticipated  Cost  and  Benefits: 

We  estimate  that  the  program  costs  and 
administrative  costs  for  these  regulatory 
changes  would  be  negligible. 

The  proposed  rules  will  simplify  the 
administrative  process  of  valuing 
noncash  items.  The  change  to  the 
household  goods  and  personal  effects 
exclusion  would  simplify  our  rules  and 
improve  work  efficiency  by  eliminating 
the  need  to  inventory  an  individual's 
household  goods  and  personal  effects 
and  determine  their  current  market 
value.  The  proposed  changes  would 
also  serve  to  make  our  rules  less 
intrusive  and  more  protective  of  the 
dignity  of  individuals  seeking  SSI 
benefits. 

Risks: 

These  proposed  changes  would 
simplify  complex  SSI  rules  without 
disadvantaging  SSI  applicants  or 
recipients  or  significantly  increasing 
program  or  administrative  costs. 

Clothing  -  - 

There  are  no  significant  concerns. 

Automobile  - 

Our  experience  shows  that  most  SSI 
beneficiaries  do  not  oMm  expensive 
cars.  Still,  it  is  possible  that  a 
beneficiary  may,  under  our  proposal, 
own  an  autcnnobile  that  is  used  for 
transportation  (and  therefore  excluded) 
and  that  is  worth  a  considerable 
amount  of  money. 

Household  Goods  and  Personal  Effects 


Under  the  proposed  change  to  the 
household  goods  and  personal  effects 
exclusion,  we  would  continue  to 
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recognize  that  individuals  applying  for 
SSI  may  own  items  that  have 
investment  value  and  which  may  be 
quite  valuable.  Such  items  as  gems, 
jewelry,  and  collectibles  would  still  be 
considered  countable  resources  and 
subject  to  the  SSI  resource  limit.  Thus, 
the  proposed  exclusion  for  household 
goods  and  personal  effects  would  not 
create  an  unintended  exclusion  for 
items  that  have  investment  value. 

Timstable: 


Action 


FR  Cite 


NPRM 
Final  Action 


01/00/03 
09/00/03 


Regulatory  FlexHiillty  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Kenneth  A.  Brown 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Program  Benefits 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-9772 

Robert  J.  Augustine 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF84 
SSA 


RNAL  RULE  STAGE 


163.  OASOI  AND  SSI; 
ADMINISTRATIVE  REVIEW  PROCESS; 
VIDEO  TELECONFERENaNG 
APPEARANCES  BEFORE 
ADMINISTRATIVE  LAW  JUDGES  OF 
THE  SOaAL  SECURITY 
ADMINISTRATION  (737F) 

Priority: 

Other  Significant 
Legal  Authority: 

42  use  205(a);  42  USC  205(b);  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation: 

20  CFR  404.929;  20  CFR  404.936;  20 
CFR  404.938;  20  CFR  404.950;  20  CFR 


416.1429;  20  CFR  416.1436;  20  CFR 
416.1438;  20  CFR  416.1450 

Legal  Deadline: 

None 


Abstract: 

This  final  rule  revises  our  rules  to 
permit  us  to  conduct  hearings  before 
an  administrative  law  judge  (ALJ)  at 
which  a  party  or  parties  to  the  hearing 
and/or  witness  or  vntnesses  may  appear 
before  the  ALJ  by  video  teleconference 
(VTC).  The  revised  rules  jrovide  that 
if  we  schedule  a  hearing  as  one  at 
which  a  party  would  appear  by  VTC, 
rather  than  in  person,  and  the  party 
objects  to  use  of  that  procedure,  we 
will  reschedule  the  hearing  as  one  at 
which  the  party  may  appear  in  person. 
We  urill  be  requesting  pubUc  comments 
on  this  final  rule. 

Statamerrt  of  Need: 

Our  regulations  provide  for  a  hearing 
in  person  before  an  ALJ.  Traditionally, 
this  has  meant  that  the  individual 
requesting  a  hearing  makes  his  or  her 
appearance  in  the  same  room  as  the 
ALJ.  These  changes  will  allow  us  to 
schedule  a  party  to  appear  by  VTC 
without  requiring  prior  written  consent, 
and  set  out  the  ri^t  of  the  party  to 
decline  such  an  appearance.  We  beUeve 
that  conducting  hearings  by  VTC  will 
improve  our  efficiency  and  allow  us  to 
improve  the  service  we  can  provide  to 
individuals  requesting  a  hearing. 

The  VTC  provision  will  aid  in  reducing 
the  average  processing  time  for  hearings 
by  eliminating  much  of  the  time  some 
ALJ's  must  spend  to  travel  to  remote 
sites  to  conduct  hearings  face-to-face. 

SunMnary  of  Legal  Basis: 

None. 

AKematives: 

Require  participation  in  a  scheduled 
VTC  appearance  with  no  right  to 
decline  a  VTC  appearance. 

Anticipated  Cost  and  Benefits: 

Improved  pubUc  service  by  providing 
faster  access  to  a  hearing. 

Risks: 
None. 
Thnlable: 
Action 


SmaH  Entitles  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact 

Cynthia  Pullen-Carroll 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-3691 

Relatad  RIN:  Previously  reported  as 
0960-AA05 

RIN:  0960-AE97  « 

SSA 

164.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  IMPAIRMENTS  OF 
THE  DIGESTIVE  SYSTEM  (800F) 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Legal  Authority: 

42  USC  405;  42  USC  1302;  42  USC 
1383 

CFRCKatkNi: 

20  CFR  404,  subpart  P,  app  1 

Legal  Deadline: 

None 

Abstract: 

Listings  5.00  and  105.00  of  appendix 
1  to  the  disability  regulation  at  20  CFR 
part  404,  subpart  P  describe  those 
digestive  impairments  that  are 
considered  severe  enough  to  prevent  a 
person  from  doing  any  gainful  activity 
or,  for  a  child  claiming  SSI  payments 
under  title  XVI,  that  are  considered 
severe  enough  to  result  in  marked  and 
severe  functional  limitations. 
Comprehensive  revisions  to  these 
listings  are  being  made  to  ensure  that 
the  medical  evaluation  criteria  are  up 
to  date  and  consistent  with  the  latest 
advances  in  medicine.  The  SSI  program 
incorporates  by  reference  and  uses  the 
same  medical  criteria  as  the  old-age, 
survivors,  and  disabiUty  insurance 
program. 


D^te         FR  Cite       Statement  of  Need: 


NPRIM 

NPRM  Comment 

Period  End 
Final  Action 


01/05/01    66  FR  1059 
03/06A)1 


11/00/02 

Regulatory  Flexibility  Analysis 
Required: 

No 


These  regulations  are  necessary  to 
update  the  digestive  Ustings  to  reflect 
advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
digestive  impairments.  They  ensure 
that  determinations  of  disability  have 
a  soimd  medical  basis,  that  claimants 
receive  equal  treatment  through  the  use 
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of  specific  criteria,  and  that  people  who 
are  disabled  can  be  readily  identified 
and  awarded  benefits  if  all  other  factors 
of  entitlement  or  eligibility  are  met. 

Summary  of  Legal  Basis: 

Administrative — not  required  by  statute 
or  court  order. 

Aitsmath^es: 

We  considered  not  revising  the  listings, 
or  making  only  minor  technical 
changes,  and  thus  continuing  to  use  our 
current  criteria.  However,  we  believe 
that  proposing  these  revisions  is 
preferable  because  of  the  medical 
advances  that  have  been  made  in 
treating  and  evaluating  these  types  of 
impairments.  The  current  listings  are 
now  over  15  years  old.  Medical 
advances  in  disability  evaluation  and 
treatment  and  our  program  experience 
make  clear  that  the  current  listings  do 
not  reflect  state-of-the-art  medical 
knowledge  and  technology. 

Since  there  would  be  no  changes  or 
only  minor  technical  changes  in  using 
this  alternative,  the  program  and 
administrative  costs  would  be  the  same 
as  under  the  current  rules.  However, 
the  program  savings  associated  with  the 
proposed  rules  would  not  be  achieved. 

AnticifMrtsd  Cost  and  Benefits: 

We  are  projecting  savings  in  program 
expenditures  as  a  result  of  these 
actions,  described  in  more  detail  below. 

Program  Savings  - 

1.  Tide  n 

We  estimate  that,  if  finalized,  these 
proposed  ndes  would  result  in  reduced 
program  outlays  resulting  in  the 
following  savings  (in  millions  of 
dollars)  to  the  title  II  program  ($295 
million  total  in  a  5-year  period 
beginning  in  FY  2003). 

2.  Title  XVI 

We  estimate  that,  if  finalized,  these 
proposed  rules  will  result  in  reduced 
program  outlays  restdting  in  the 
following  savings  (in  millions  of 
dollars)  to  the  SSI  program  ($85  million 
in  a  5-year  period  beginning  in  FY 
2003). 

(Note:  Federal  SSI  payments  due  on 
October  1st  in  fiscal  years  2006  and 
2007  are  included  with  payments  for 
the  prior  fiscal  year.) 

Program  Costs  - 

We  do  not  expect  any  program  costs 
to  result  from  these  proposed 
regulations. 

Administrative  Savings  - 


We  do  not  expect  any  administrative 
savings  to  result  from  these  proposed 
regulations. 

Administrative  Costs  - 

We  expect  that,  if  finalized,  there  will 
be  some  administrative  costs  associated 
with  these  proposed  rules.  If  finalized, 
the  proposed  rules  are  expected  to 
result  in  administrative  costs  less  than 
25  work  years  and  less  than  $2  million 
per  year. 

Risks: 

None. 

Timetable: 


ActkMI 


Dale 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/14/01    66  FR  57009 
01/14/02 

03/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Cheryl  Wrobel 

Policy  Specialist 

Social  Security  Administration 

Office  of  Disability 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone.  410  965-9108 

Suzanne  DiMarino 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore.  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF28 

SSA 

165.  ACCESS  TO  INFORMATION  HELD 
BY  RNANCIAL  INSTITUTIONS  (81 5F) 

Priority: 

Other  Significant 
Unfunded  Mandates: 

Undetermined 

i.egal  Auttwrity: 

42  use  1383(e):  PL  106-169.  sec  213 
CFR  Citation: 

20  CFR  416.200;  20  CFR  416.207;  20 
CFR  416.421;  20  CFR  416.640;  20  CFR 
416.1231;  20  CFR  416.1242;  20  CFR 


416.1245;  20  CFR  416.1247;  20  CFR 
416.1320;  20  CFR  416.1321;  20  CFR 
416.1335;  20  CFR  416.1337;  20  CFR 
416.1618 

Legal  Deadline: 

None 

Abstract: 

These  final  rules  implement  law  that 
will  enhance  our  access  to  bank 
account  information  of  Supplemental 
Security  Income  (SSI)  applicants  and 
recipients  and  other  individuals  whose 
income  and  resources  we  consider  as 
being  available  to  the  applicant  or 
recipient. 

Statement  of  Need.-* 

This  final  rule  is  required  to  implement 
section  213  of  Public  Law  106-169.  the 
Foster  Care  Independence  Act  of  1999. 

Summary  of  Legal  Basis: 

Required  by  section  213  of  Public  Law 
106-169.     . 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

First  year  administrative  costs  are 
projected  not  to  exceed  $1.5  million. 
Subsequent  year  costs  are  projected  not 
to  exceed  $6  million  aimually.  It  is 
estimated  that  this  project  will  produce 
first-year  program  savings  of  $22 
million.  When  fully  implemented,  it  is 
estimated  that  program  savings  will  be 
$85  million  annually. 

Risitt: 

Undetermined  at  this  time. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/02/02    67  FR  22021 
07/01/02 

11AXV02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 
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Agency  Contact: 

Eric  Ice 

Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Program  Benefits 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-3233 

Suzanne  DiMarino 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF43 


SSA 

166.  NEW  DISABILITY  CLAIMS 
PROCESS— ROLES  OF  STATE 
AGENCY  (816F) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  AuttKKity: 

42  use  405(a);  42  USC  902(a)(5> 

CFR  Citation: 

20  CFR  404.1512;  20  CFR  404.1513;  20 
CFR  404.1526;  20  CFR  404.1527;  20 
CFR  404.1529;  20  CFR  404.1546;  20 
CFR  404.1615;  20  CFR  404.1616;  20 
CFR  416.912:  20  CFR  416.913;  20  CFR 
416.926;  20  CFR  416.927;  20  CFR 
416.929;  20  CFR  416.946;  20  CFR 
416.1015;  20  CFR  416.1016 

Legal  Deadline: 

None 


Abstract: 

We  plan  to  revise  our  regulations  that 
pertain  to  the  processing  of  initial 
claims  for  disability  benefits  under  title 
n  and  title  XVI  of  the  Social  Security- 
Act  at  the  initial  and  reconsideration 
steps  of  the  administrative  review 
process.  Under  these  final  rules,  certain 
State  agency  disability  examiners, 
familiarly  called  "single 
decisioimiakers,"  will  be  responsible 
for  the  disability  determinations  in 
many  initial  claims  for  disabiUty 
benefits.  However,  they  will  be  able  to 
ask  for  advice  from  State  agency 
medical  or  psychological  consultants 
when  they  decide  they  need  it.  We  also 
plan  to  review  other  rules  to  reflect 
these  changes,  including  our  rules 
about  how  we  decide  whether  a 
person's  impairment(s)  medically 
equals  a  listing. 

Statement  Of  Need: 

This  regulation  will  permit  us  to  use 
resources  more  effectively  to  ensure 
that  disabled  claimants  are  awarded 
benefits  at  the  earliest  point  in  the 
claims  process. 

Summary  of  t.egal  Basis: 

None.  ' 

Alternatives: 

The  agency  continues  to  consider 
various  options  for  further  redesign  of 
the  disability  claims  process. 

Anticipated  Cost  and  Benefits: 

The  5-year  estimates  for 
implementation  indicates  an 
incremental  benefit  cost  of  $2.4  billion 
for  OASDI  and  SSI  combined,  and  $1.3 


billion  for  Medicare  and  Medicaid 
combined. 

Risks: 

Not  yet  established. 
TImetaiile: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/19/Ot    66  FR  5494 
03/20/01 

12/00/02 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State,  Federal 

Agency  Contact: 

Susan  Crier 

Social  Security  Administration 

Disability  Process  Redesign  Staff 

Office  of  Disability 

6401  Security  Boulevard 

Baltimore.  MD  21235-6401 

Phone:  410  966-5005 

Robert  J.  Augustine 
Social  Insurance  Specialist 
Social  Security  Administration 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

Related  RIN:  Merged  With  0960-AE73 

RIN:  0960-AF44 
BiLUNe  cooe  4191-02-8 
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FEDERAL  HOUSING  RNANCE  BOARD 
(FHFB) 

StatMiMfit  Of  Regulatory  and 
Deragulatory  Priorities 

The  Federal  Housing  Finance  Board 
(Finance  Board)  is  an  independent 
agency  that  is  charged  under  the  Federal 
Home  Loan  Banjc  Act  {Bank  Act)  with 
su(>ervising  and  regulating  the  Nation's 
Federal  Home  Loan  Bank  (Bank) 
System.  The  Bank  System  comprises  12 
regional  cooperative  Banks  that  are 
owned  by  their  respectiveTnember 
financial  institutions.  The  Banks 
provide  wholesale  credit  to  members 
and  certain  nonmembers  to  be  used  for 
mortgage  lending  and  related 
commimity  lending  activities.  The  Bank 
System  also  includes  the  Office  of 
Finance,  which  issues  Bank  System 
consolidated  obligations.  The  Finance 
Board  is  required  to  prepare  a  regulatory 
plan  pursuant  to  section  4  of  Executive 
Order  12866.  At  this  time,  the  Finance 
Board  does  not  anticipate  taking  any 
significant  regulatory  or  deregulatory 
actions  during  2003  that  would  be 


required  to  be  included  in  a  regulatory 
plan. 

The  Finance  Board's  highest 
regulatory  priorities  during  2003 
continue  to  be  to  ensure  the  safety  and 
soundness  of  the  Bank  System  and  to 
ensure  that  the  Banks  fulfill  their 
housing  finance  and  community 
investment  mission.  In  furtherance  of 
these  statutory  mandates,  the  Finance 
Board  expects  to  develop,  based  on  its 
analysis  of  recently-solicited  comments, 
an  appropriate  regulatory  response  to 
requests  that  a  single  financial 
institution  be  permitted  to  become  a 
member  of  more  than  one  Bank. 

The  Finance  Board  also  intends  to 
consider  regulations  that  will: 

•  Review  the  structure  of  authorized 
acquired  member  asset  products  to 
determine  if  Banks  have  sufficient 
flexibility  in  creating  new  products 
that  will  be  responsive  to  member 
needs; 

•  More  clearly  delineate  the 
responsibilities  and  the  accountability 
of  the  board  of  directors  for 
governance  of  a  Bank,  thereby 


strengthening  the  role  of  the  boards  in 
the  Banks'  operations; 

•  Streamline  the  Finance  Board's 
review  of  new  business  activities 
proposed  by  a  Bank  to  more  clearly 
focus  the  regulatory  review  process  on 
ensuring  that  a  new  product,  service, 
or  activity  will  not  endanger  the 
continued  safe  and  sound  operation  of 
the  Bank; 

•  Streamline  the  community  support 
requirements  to  eliminate 
unnecessary  regulatory  biu'den,  while 
preserving  the  statutory  intent  of 
ensuring  Uiat  members'  access  to 
long-term  advances  reflects  such 
factors  as  their  record  of  performance 
under  the  Community  Reinvestment 
Act  and  their  record  of  lending  to 
first- time  homebuyers;  and 

•  Improve  public  disclosiire  by  the 
Banks  including  addressing  the 
requirements  of  the  Securities  Act  of 
1933  and  Securities  Exchange  Act  of 
1934,  as  these  Acts  are  interpreted 
and  applied  by  the  SEC. 

BHJJNG  CODE  «72S-01-S 
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FEDERAL  MARITIME  COMMISSION 
(FMC) 

Statament  of  Regulatory  and 
Deregulatory  Priorities 

The  Federal  Maritime  Commission's 
(Commission)  regulatory  objectives  are 
guided  by  the  Agency's  basic  mission. 
The  Commission's  mission  is  to 
administer  the  shipping  statutes  as 
effectively  as  possible  to  provide  an 
efficient,  competitive,  market-driven, 
and  nondiscriminatory  ocean 
transportation  system  in  an 
environment  free  of  unfair  foreign 
maritime  trade  practices.  The 
Commission's  regulations  are  designed 
to  implement  each  of  the  statutes  the 
Agency  administers  in  a  manner 
consistent  with  this  mission  and  in  a 
way  that  minimizes  regulatory  costs, 
fosters  economic  efficiencies,  relies  on 
the  marketplace  to  determine  industry 
growth,  and  promotes  international 
harmony. 

Recent  legislation  continues  to  impact 
the  Federal  regulatory  scheme  regarding 
international  ocean  shipping.  The 
legislation  required  new  regulations,  as 
well  as  the  revision  of  many  of  the 
Commission's  substantive  regulations. 
One  of  the  principal  changes  was  the 
elimination  of  the  requirement  that 
carriers  file  tariffs  with  the  Commission 
listing  their  rates  and  charges.  Carriers 
are  now  required  to  publish  their  rates 
in  private  automated  systems.  The 


Commission  continues  to  assess  its 
regulations  implementing  this 
requirement,  as  well  as  other 
requirements  of  the  new  legislation. 

Common  carriers  remain  concerned  as 
to  the  content  requirements  of 
agreements  filed  with  the  Commission. 
Carriers  have  expressed  a  desire  for 
better  delineation  as  to  what  matters  do 
or  do  not  have  to  be  filed  and  have 
suggested  that  the  Commission's  rules 
should  provide  protections  for 
confidential  business  information, 
provide  maximum  flexibility  for  carriers 
to  modify  cooperative  arrangements, 
and  include  guidance  tailored  for 
different  types  of  agreements.  The 
Commission  previously  initiated  an 
inquiry  to  solicit  comments  from  the 
ocean  transportation  industry  and  the 
general  public  to  assist  the  Commission 
in  formulating  new  rules  governing 
content  requirements.  This  matter 
continues  to  be  assessed  and  will  be 
considered  during  calendar  year  2002. 
The  Commission  also  oversees  the 
financial  responsibility  of  passenger 
vessel  operators  to  indemnify 
passengers  and  other  persons  in  cases  of 
death  or  injury,  and  to  indemnify 
passengers  for  nonperformance  of 
voyages.  The  Commission  has  been 
updating  its  nonperformance  coverage 
requirements  to  correspond  more 
closely  with  current  industry  conditions 
and  contemplates  proposing  additional 
changes  in  calendar  year  2002. 


The  principal  objective  or  priority  of 
the  Agency's  current  regulatory  plan 
will  be  to  continue  to  assess  major 
existing  regulations  for  continuing  need, 
effectiveness,  burden  on  the  regulated 
industry,  fairness,  and  clarity.  The 
Commission  issued  its  2-year  study  of 
the  Ocean  Shipping  Reform  Act  of  1998 
in  September  2001.  Findings  and 
conclusions  from  that  report  could 
result  in  consideration  of  specific  issues 
for  rulemaking  proposals. 

The  Commission  continues  to  have 
under  review,  inter  alia,  regulations 
regarding  certain  requirements 
applicable  to  vessel-operating  common 
carrier  agreements  and  co-loading 
arrangements  between  non-vessel- 
operating  common  carriers.  The 
Commission's  review  of  existing 
regulations  exemplifies  its  objective  to 
regulate  fairly  and  effectively  while 
imposing  a  minimum  burden  on  the 
regulated  entities,  following  the 
principles  stated  by  the  President  in 
Executive  Order  12866. 

Description  of  the  Most  Significant 
Regulatory  Actions 

The  Commission  ciurently  has  no 
actions  under  consideration  that 
constitute  "significant  regulatory 
actions"  imder  the  definition  in 
Executive  Order  1 2866. 

BILUNG  CODE  8730-01-8 
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FEDERAL  TRADE  COMMISSION  (FTC) 
I.  REGULATORY  PRIORITIES 

Background 

The  Federal  Trade  Commission  (FTC 
or  Commission)  is  an  independent 
agency  charged  with  protecting 
American  consumers  from  "unfair 
methods  of  competition"  and  "unfair  or 
deceptive  acts  or  practices"  in  the 
marketplace.  The  Commission  strives  to 
ensure  that  consumers  benefit  from  a 
vigorously  competitive  marketplace. 
The  Commission's  work  is  rooted  in  a 
belief  that  free  markets  work  —  that 
competition  among  producers  and 
information  in  the  hands  of  consumers 
bring  the  best  products  at  the  lowest 
prices  for  consumers,  spur  efficiency 
and  iimovation,  and  strengthen  the 
economy. 

The  Commission  pursues  its  goal  of 
promoting  competition  in  the 
marketplace  through  two  different,  but 
complementary,  approaches.  First,  for 
competition  to  thrive,  curbing  deception 
and  fraud  is  critical.  Through  its 
consumer  protection  activities,  the 
Commission  seeks  to  ensure  that 
consumers  receive  accurate,  not  false  or 
misleading,  information  in  the 
marketplace.  At  the  same  time,  for 
consumers  to  have  a  choice  of  products 
and  services  at  competitive  prices  and 
quality,  the  marketplace  must  be  free 
from  anticompetitive  business  practices. 
Thus,  the  second  part  of  the 
Commission's  basic  mission  —  antitrust 
enforcement  —  is  to  prohibit 
anticompetitive  mergers  or  other 
anticompetitive  business  practices 
without  unduly  interfering  with  the 
legitimate  activities  of  businesses.  These 
two  complementary  missions  make  the 
Commission  unique  insofar  as  it  is  the 
Nation's  only  Federal  agency  to  be  given 
this  combination  of  statutory  authority 
to  protect  consumers. 

The  Commission  is,  first  and 
foremost,  a  law  enforcement  agency.  It 
pursues  its  mandate  primarily  through 
case-by-case  enforcement  of  the  Federal 
Trade  Conmiission  Act  and  other 
statutes.  The  Commission,  however,  is 
also  charged  with  the  responsibility  of 
issuing  and  enforcing  regulations  under 
a  number  of  statutes.  Pursuant  to  the 
FTC  Act,  for  example,  the  Commission 
currently  has  in  place  thirteen  trade 
regulation  rules.  The  Commission  also 
has  adopted  a  number  of  voluntary 
industry  guides.  Most  of  the  regulations 
and  guides  pertain  to  consumer 
protection  matters,  and  are  generally 
intended  to  ensure  that  consumers 
receive  the  information  necessary  to 


evaluate  competing  products  and  make 
informed  purchasing  decisions. 

Regulatory  Actions  Related  to  Events  of 
September  11 ,  2001 

On  October  25,  2001,  President  Bush 
signed  the  USA  PATRIOT  Act  of  2001, 
Pub.  L.  107-56,  115  Stat.  272.  which 
contains  provisions  that  have  a 
significant  impact  on  the  Telemarketing 
Sales  Rule  (TSR).  The  TSR.  16  CFR  part 
310,  which  was  adopted  pursuant  to  the 
Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act  of  1994 
(Telemarketing  Act).  15  USC  6101-6108, 
requires  telemarketers  to  disclose 
certain  material  information;  prohibits 
misrepresentations;  limits  the  times  of 
day  telemarketers  may  call  consumers; 
prohibits  calls  to  a  consumer  who  has 
asked  not  to  be  called  again;  and  sets 
payment  restrictions  for  the  sale  of 
certain  goods  and  services.  Sec.  1011  of 
the  USA  PATRIOT  Act.  also  referred  to 
as  the  Crimes  Against  Charitable 
Americans  Act  of  2001. 15  U.S.C.  6101 
note,  amends  the  Telemarketing  Act  to 
extend  the  coverage  of  the  TSR  to 
charitable  fund  raising  conducted  by 
for-profit  telemarketers  for.  or  on  behalf 
of.  charitable  organizations. 

On  January  30.  2002.  the  Commission 
announced  its  proposal  to  amend  the 
TSR  and  published  a  Notice  of  Proposed 
Rulemaking  (NPRM).  Among  other 
things,  the  proposed  Rule  would 
establish  a  centralized  national  "do  not 
call"  registry,  would  prohibit 
telemarketers  irom  receiving  or  sharing 
a  consumer's  billing  information  with 
anyone  else,  and  would  prohibit 
telemarketers  from  blocking  "Caller  ID" 
information.  In  addition,  as  mandated 
by  the  USA  PATRIOT  Act.  the 
Commission's  proposal  adds  certain 
disclosures  and  other  requirements 
applicable  to  for-profit  telemarketers 
who  solicit  charitable  donations.  Staff 
held  a  three-day  public  workshop  frt)m 
June  5-7.  2002.  to  discuss  these  and 
other  proposed  changes  to  the  Rule.  On 
May  24.  2002,  the  Commission  also 
issued  a  related  NPRM  proposing  that 
user  fees  be  imposed  on  telemarketers 
and  their  seller  or  telemarketer  clients 
for  access  to  the  national  "do  not  call" 
registry  in  order  to  establish  and 
maintain  the  registry.  See  67  FR  37362 
(May  29.  2002).  Staff  plans  to  forward 
its  recommendations  to  the  Commission 
by  fall  2002. 

Ten-  Year  Review  Progmm 

In  1992.  the  Commission 
implemented  a  program  to  review  its 
rules  and  guides  regularly.  The 
Conunission's  review  program  is 
patterned  after  provisions  in  the 


Regulatory  Flexibility  Act.  5  USC  601  et 
seq.  Under  the  Commission's  program, 
however,  rules  have  been  revievyed  on 
a  ten-year  schedule  as  resources  permit, 
not  just  once  as  usually  required  by 
section  610  of  the  Regulatory  Flexibility 
Act.  This  program  is  also  broader  than 
the  review  contemplated  under  the 
Regulatory  Flexibility  Act,  in  that  it 
provides  the  Commission  with  an 
ongoing  systematic  approach  for  seeking 
information  about  the  costs  and  benefits 
of  its  rules  and  guides  and  whether 
there  are  changes  that  could  minimize 
any  adverse  economic  effects,  not  just  a 
"significant  economic  impact  upon  a 
substantial  nimiber  of  small  entities." 
The  program's  goal  is  to  ensure  that  all 
of  the  Commission's  rules  and  guides 
remain  beneficial  and  in  the  public 
interest. 

As  part  of  its  continuing  ten-year 
plan,  the  Commission  examines  the 
effect  of  rules  and  guides  on  small 
businesses  and  on  the  marketplace  in 
general.  These  reviews  often  lead  to  the 
revision  or  rescission  of  rules  and 
guides  to  ensure  that  the  Commission's 
consimier  protection  and  competition 
goals  are  achieved  efficiently  and  at  the 
least  cost  to  business.  In  a  nimiber  of 
instances,  the  Commission  has 
determined  that  existing  rules  and 
guides  were  no  longer  necessary  or  in 
the  public  interest.  As  a  result  of  the 
review  program,  the  Commission  has 
repealed  48  percent  of  its  trade 
regulation  rules  and  55  percent  of  its 
guides  since  1992. 

Calendar  Year  2002  Reviews  and 
Reviews  in  Process 

As  part  of  the  Conunission's  ten-year 
review  program,  in  2002  the 
Commission  continued  reviews  of  seven 
rules.  The  Commission  also  commenced 
the  review  of  one  rule  regarding 
Labeling  Requirements  for  Alternative 
Fuels  and  Alternative  Fueled  Vehicles, 
16  CFR  part  309  and  one  industry  guide 
regarding  Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising.  16  CFR  part  255. » 

All  of  the  matters  currently  under 
review  pertain  to  consumer  protection 
and  are  intended  to  ensiu«  that 
consumers  receive  the  information 
necessary  to  evaluate  competing 
products  and  make  informed  purchasing 
decisions.  For  example,  as  discussed  in 
greater  detail  in  the  September  11,  2001 
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iln  publishing  the  regulatory  review  schedule 
each  year,  the  Commission  indicates  that  the 
tentative  timetable  may  be  modified  in  the  hiture 
to  incorporate  new  legislative  rules,  or  to  respond 
to  external  foctors  (such  as  changes  in  the  law)  or 
other  considerations  See.  e.g.,  67  FR  9630  (Mar.  4, 
2002). 


section  above,  the  Commission 
announced  on  January  22.  2002,  its 
proposal  to  amend  the  Telemarketing 
Sales  Rule  (TSR),  16  CFR  part  310.  and 
published  a  notice  of  proposed 
rulemaking  (NPRM).  Among  other 
things,  the  proposed  Rule  would 
establish  a  centralized  national  "do  not 
call"  registry,  would  prohibit 
telemarketers  fit>m  receiving  or  sharing 
a  consimier' s  billing  information  with 
anyone  else,  and  would  prohibit 
telemarketers  bom  blocldng  "Caller  ID" 
information.  In  addition,  as  mandated 
by  Sec.  1011  of  the  USA  PATRIOT  Act, 
also  referred  to  as  the  Crimes  Against 
Charitable  Americans  Act  of  2001, 15 
U.S.C.  6101  note,  the  Commission's 
proposal  adds  certain  disclosures  and 
other  requirements  applicable  to  for- 
profit  telemarketers  who  solicit 
charitable  donations.  Staff  held  a  three- 
day  public  workshop  from  June  5-7. 
2002,  to  discuss  these  and  other 
proposed  changes  to  the  Rule.  On  May 
24,  2002.  the  Commission  also  issued  a 
related  NPRM  proposing  that  user  fees 
be  imposed  on  telemarketers  and  their 
seller  or  telemarketer  clients  for  access 
to  the  national  "do  not  call"  registry  in 
order  to  establish  and  maintain  the 
registry.  See  67  Fed.  Reg.  37362  (May 
29,  2002).  Staff  plans  to  forward  its 
recommendations  to  the  Cortunission  by 
fall  2002. 

In  addition,  the  Commission's  review 
of  the  Pay-Per-Call  Rule.  16  CFR  part 
308.  is  proceeding.  The  Commission  has 
held  workshops  to  discuss  proposed 
amendments  to  its  Pay-Per-Call  Rule 
including  provisions  to  combat 
telephone  bill  "cramming"  —  inserting 
unauthorized  charges  on  consumers' 
phone  bills  —  and  other  abuses  in  the 
sale  of  products  and  services  that  are 
billed  to  the  telephone  including 
voicemail.  900-number  services,  and 
other  telephone  base  information  and 
entertainment  services.  The  most  recent 
workshop,  held  May  20  and  21. 1999. 
focused  on  discussions  of  the  use  of  800 
and  other  toll-fi«e  numbers  to  offer  pay- 
per-call  services,  the  scope  of  the  Rule, 
the  dispute  resolution  process,  the 
requirements  for  a  presubscription 
agreement,  and  the  need  for  obtaining 
express  authorization  from  consumers 
before  placing  charges  on  their 
telephone  bills.  Staff  anticipates 
forwarding  its  recommendation  to  the 
Commission  by  early  2003. 

The  Commission's  review  of  the 
Franchise  Rule,  16  CFR  part  436,  is  also 
continuing.  The  Commission  accepted 
comments  on  an  NPRM  with  the  text  of 
a  revised  rule  until  December  21, 1999, 
and  rebuttal  comments  until  January  31, 


2000.  The  proposal  addresses  issues 
including:  (1)  changing  the  timing  for 
making  disclosures;  (2)  clarifying  the 
application  of  the  Rule  to  international 
franchise  sales;  (3)  expanding  the  Rule 
to  require  additional  disclosures, 
including  pending  franchiser-initiated 
lawsuits  involving  the  franchise 
relationship,  franchiser  use  of  gag 
clauses  and,  in  some  instances, 
trademark  specific  franchisee 
associations;  (4)  permitting  disclosures 
through  electronic  media,  including  the 
Internet;  and  (5)  expanding  the  Rule's 
exemptions  to  address  sophisticated 
investors.  In  Jime  2001,  Bureau  of 
Consumer  Protection  Staff  issued 
Franchise  and  Business  Opportunity 
Program  Review  1993-2000:  A  Review  of 
the  Complaint  Data,  Law  Enforcement 
and  Consumer  Education.  Staff  expects 
to  forward  its  report  on  the  rulemaJdng 
to  the  Commission  by  the  end  of  2002. 

In  addition,  the  Commission's  review 
of  the  Regulations  Under  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986 
(Smokeless  Regulations),  16  CFR  part 
307,  is  proceeding.  Issued  to  implement 
the  requirements  of  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986,  the  Smokeless  Regulations 
govern  the  format  and  display  of 
statutorily  mandated  health  warnings  on 
all  packages  and  advertisements  for 
smokeless  tobacco.  In  fiscal  year  2000, 
the  Commission  undertook  its  periodic 
review  of  the  Smokeless  Regulations  to 
determine  whether  the  Regulations 
continue  to  effectively  meet  the  goals  of 
the  Act  and  to  seek  information 
concerning  the  Regulations'  economic 
impact  in  order  to  decide  whether  they 
should  be  amended.  Staff  is  currently 
assessing  the  public  comments  and 
anticipates  forwarding  its 
recommendations  to  the  Commission 
early  next  year. 

The  review  of  the  R-Value  Rule,  16 
CFR  part  460,  is  also  proceeding.  As 
part  of  the  Commission's  regulatory 
review  program,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  the 
R- Value  Rule  for  home  insulation.  See 
64  FR  48023  (Sept.  1.  1999).  Staff  is 
currently  reviewing  the  comments  and 
expects  to  forward  its  recommendation 
to  the  Commission  regarding  proposed 
substantive  amendments  to  the  Rule, 
and  anticipates  publication  of  the 
NPRM  late  this  fall. 

In  1999,  the  Commission  began  its 
regulatory  review  of  certain  aspects  of 
the  Funeral  Industry  Practices  Rule 
(Funeral  Rule  or  Rule).  16  CFR  part  453. 
The  Fimeral  Rule,  wMch  became 


effective  in  1984.  and  was  amended  in 
1994.  requires  providers  of  funeral 
goods  and  services  to  give  consumers 
itemized  lists  of  funeral  goods  and 
services  that  not  only  state  prices  and 
descriptions,  but  also  contain  specific 
disclosures.  The  Rule  enables 
consimiers  to  select  and  purchase  only  , 
the  goods  and  services  they  want, 
except  for  those  which  may  be  required 
by  law  and  a  basic  services  fee.  Also, 
funeral  providers  must  seek 
authorization  before  performing  some 
services,  such  as  embalming.  In  addition 
to  an  assessment  of  the  Rule's  overall 
costs  and  benefits  and  continuing  need 
for  the  Rule,  the  Commission's  review 
will  examine  whether  changes  in  the 
funeral  industry  warrant  broadening  the 
scope  of  the  Riile  to  include  non- 
traditional  providers  of  funeral  goods  or 
services  and  revising  or  clarifying 
certain  prohibitions  in  the  Rule.  See  64 
FR  24249  (May  5, 1999).  In  response  to 
requests  of  industry  members,  the 
Commission  determined  to  extend  the 
comment  period.  A  public  workshop 
conference  was  held  on  November  18, 
1999.  to  explore  issues  raised  in  the 
comments  submitted.  Staff  expects  to 
forward  its  reconunendation  to  the 
Commission  by  early  2003. 

Final  Actions 

Since  publication  of  the  2001 
Regulatory  Plan,  the  Commission  has 
taken  finaJ  actions  on  three 
rulemakings.  First,  on  May  17,  2002,  the 
Conunission  issued  a  final  Financial 
Information  Safeguards  Rule,  16  CFR, 
part  314,  governing  the  safeguarding  of 
customer  records  and  information  for 
the  financial  institutions  that  are  subject 
to  its  jxirisdiction.  Section  501(b)  of  the 
Gramm-Leach-Bliley  Act.  Pub.  L.  No. 
106-102.2  required  the  Federal  Trade 
Commission  to  implement  and  enforce 
appropriate  standards  for  financial 
institutions  subject  to  the  agency's 
jurisdiction  to  safeguard  customers' 
records  and  information  (safeguards 
standards)  by  rule.  After  publishing 
both  a  request  for  comments  and  a 
notice  of  proposed  rulemaking.  See  66 
FR  41162  (Aug.  7,  2001),  the 
Commission  considered  about  forty-five 
public  comments  before  issuing  the 
final  Financial  Information  Safeguards 
Rule.  16  CFR  part  314.  on  May  17,  2002. 
See  67  FR  36483  (May  23.  2002).  As 
required  by  section  501(b)  of  Gramm- 
Leach-Bliley,  the  standards  are  intended 
to  ensure  the  security  and 


The  Commission  previously  published  its  final 
rule  implementing  other  Gramm-Leach-Bliley 
requiremenU  in  its  Rule  on  Privacy  of  Consumer 
Financial  Information.  f6  CFR  part  313.  See  65  FR 
33646  (May  24.  2000). 
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confidentiality  of  ciistomer  records  and 
information:  protect  against  any 
anticipated  threats  or  hazards  to  the 
security  or  integrity  of  such  records;  and 
protect  against  luauthorized  access  to 
or  use  of  such  records  or  information 
that  could  result  in  substantial  harm  or 
inconvenience  to  any  customer. 

Second,  on  April  17,  2002.  the 
Commission  amended  the  Children's 
Online  Privacy  Protection  (COPPA) 
Rule.  16  CFR  part  312.  extending  by 
three  years  (until  April  21.  2005)  the 
sliding  scale  mechanism  of  verifying 
parental  consent  by  Web  sites  or  online 
services.  See67  FR  18818  (Apr.  17. 
2002).  During  October  2001,  the 
Commission  had  proposed  a  two-year 
extension  of  the  sliding  scale 
mechanism  from  April  21.  2002,  until 
April  21,  2004  because  the  anticipated 
progress  in  available  technology  of 
verifying  such  consent  had  not  occurred 
since  the  initial  COPPA  Rule  became 
effective  April  21.  2000.  66  FR  54963 
(Oct.  31.  2001).  The  public  comments 
received  in  response  to  the 
Commissions  October  2001  NPRM 
indicated  that  secure  electronic 
technology  and  infomediary  services  are 
not  yet  widely  available  at  a  reasonable 
cost  and  that  the  sliding  scale 
mechanism  to  date  has  been  an  effective 
method  for  obtaining  parental  consent. 

Third,  the  Commission  has  also 
withdrawn  its  review  of  a  portion  of  the 
Amplifier  Rule.  16  CFR  part  432.  from 
the  Unified  Agenda  because  the 
Commission  does  not  anticipate  any 
further  action  in  this  supplemental 
rulemaking  proceeding  in  the  near 
future.  On  December  22.  2000,  the 
Commission  issued  a  final  rule 
clarifying  the  testing  procedure  for  self- 
powered  s{>eakers,  and  eliminating  or 
modifying  certain  testing  add  disclosure 
requirements  that  had  outlived  their 
usefulness  to  consimiers.  See  65  FR 
81232  (Dec.  22,  2000).  At  the  same  time, 
the  Commission  also  issued  a 
supplemental  notice  of  proposed 
rulemaking  (SNfPRM)  to  seek  comment 
on  proposed  testing  procedures  for 
"home  theater"  receivers  with  five  or 
more  channels.  See  65  FR  80798  (Dec. 
22,  2000).  The  comment  period  for  the 
SNPRM  ended  on  March  30.  2001.  On 
January  15,  2002,  the  Commission 
announced  that  it  would  keep  the 
rulemaking  record  open  but  defer  action 
on  the  proposed  supplemental  rule  to 
allow  an  industry  working  group  time  to 
establish  a  voluntary  consensus 
standard  of  measuring  the  power  output 
of  multichannel  receivers  and 
amplifiers.  See  67  FR  1915  (Jan.  15. 
2002). 


With  respecrt  to  Industry  Guides,  the 
Commission  finished  its  review  and 
rescinded  the  Guides  for  the  Household 
Furniture  Industry  (Furniture  Guides), 
16  CFR  part  250.  On  April  11,  2000,  the 
Commission  had  initiated  its  regulatory 
review  of  the  Fumitiue  Guides,  which 
were  issued  on  December  21.  1973,  and 
had  requested  comments  about  the 
overall  costs  and  benefits  and  the 
continuing  need  for  them.  See  65  FR 
18933  (Apr.  11.  2000).  The  Commission 
received  one  comment  irom  the 
American  Furniture  Manufactiuers 
Association  (AFMA),  which  expressed 
concern  that  the  Furniture  Guides  have 
little  practical  use  to  members  of  the 
furniture  industry  due  to  significant 
changes  in  technology  and  terminology 
since  they  were  first  promulgated.  In  the 
almost  thirty  years  since  the  Furniture 
Guides  were  issued,  the  Commission 
has  not  received  any  complaints  relating 
to  practices  covered  by  the  Guides. 
Further,  within  the  last  ten  years,  the 
Commission  has  not  had  to  initiate  any 
enforcement  action  relating  to  these 
Guides.  For  these  reasons,  the 
Commission  has  determined  that  the 
Guides  are  no  longer  necessary.  If 
deceptive  practices  prove  to  be  a 
problem  in  this  industry  in  the  future, 
the  Conunission  can  deter 
manufacturers  and  sellers  from 
misleading  consumers  in  the  labeling, 
advertising  or  sale  of  household 
furniture  products  by  pursuing 
enforcement  actions  under  the  FTC  Act 
on  a  case-by-case  basis. 

The  Commission  completed  its  review 
and  retained  Guides  for  the  Rebuilt, 
Reconditioned,  and  Other  Used 
Automobile  Parts  Industry  (Used  Auto 
Parts  Guides  or  Guides),  16  CFR  part  20. 
with  updated  language  and  minor 
revisions.  See  67  FR  9919  (Mar.  5. 
2002).  The  Used  Auto  Parts  Guides, 
effective  since  1962.  advise  industry 
members  not  to  misrepresent  the  age  of 
the  product,  the  condition  of  the 
product,  the  extent  of  the  rebuilding  of 
the  product,  or  that  the  rebuilder  was 
the  original  manufacturer.  Industry 
members  must  also  conspicuously 
disclose  in  advertising  and  packaging 
that  the  products  include  used  parts,  if 
that  is  the  case.  During  April  1998,  the 
Commission  published  a  Federal 
Register  notice  seeking  comment  on  the 
overall  costs  and  benefits  of  the  Used 
Auto  Parts  Guides  and  whether  there 
was  a  continuing  need  for  them.  See  63 
FR  17132  (Apr.  8.  1998).  Seven  of  the 
eight  written  comments  received 
favored  keeping  these  Guides.  In 
retaining  the  Used  Auto  Parts  Guides, 
the  Commission  also  updated  the  list  of 
commonly  rebuilt  used  automobile  parts 


contained  in  section  20.0  of  these 
Guides  and  clarified  that  these  Guides 
apply  to  advertising  in  electronic 
format,  such  as  on  the  Internet.  Finally, 
the  Commission  updated  and 
streamlined  certain  language  in  the 
Used  Auto  Parts  Guides  to  conform  to 
current  FTC  practice. 

The  Commission  has  also  completed . 
its  review  and  retained  the  Guide 
Concerning  Fuel  Advertising  for  New 
Automobiles  (Fuel  Economy  Guide  or 
Guide),  concluding  that  consumers  will 
continue  to  benefit  from  accurate 
information  in  the  advertising  of  fuel 
economy  figures  for  new  vehicles.  See 
67  FR  9924  (March  4.  2002).  Adopted  in 
1975  and  subsequently  revised  twice, 
the  Fuel  Economy  Guide  is  designed  to 
prevent  deceptive  fuel  economy 
advertising  and  to  facilitate  the  use  of 
fuel  economy  claims  in  advertising. 
Since  its  issuance,  this  Guide  has 
advised  marketers  to  disclose  the 
established  fuel  economy  of  the  vehicle 
as  determined  by  the  Environmental 
Protection  Agency  (EPA)  under  the 
Automobile  Information  Disclosure  Act, 
15  use  2206,  in  advertisements  that 
make  representations  regarding  the  fuel 
economy  of  a  new  vehicle.  These  EPA 
fuel  economy  numbers  also  appear  on 
window  labels  attached  to  new 
automobiles.  After  considering  a  variety 
of  factors  during  its  review,  including 
eight  public  comments,  the  Commission 
has  concluded  that  the  Fuel  Economy 
Guide's  benefits  to  consumers  far 
outweigh  the  minimal  cost  to  vehicle 
manufacturers  of  complying  with  its 
provisions. 

Calendar  Year  2003  Reviews 

On  March  4,  2002,  the  Commission 
issued  a  Federal  Register  notice 
announcing  that  the  agency  will 
commence  the  review  of  one  rule  and 
two  guides  during  calendar  year  2003. 
See  67  FR  9630  (Mar.  4,  2002).  The 
review  will  include  the  Rules  and 
Regulations  Under  the  Hobby  Protection 
Act.  16  CFR  part  304;  Tire  Advertising 
and  Labeling  Guides.  16  CFR  part  228; 
and  Statements  of  General  Policy  or 
Interpretations  Under  the  Fair  Credit 
Reporting  Act,  16  CFR  part  600. 

Summary 

With  regard  to  both  content  and 
process,  the  FTC's  ongoing  and 
proposed  regulatory  actions  are 
compatible  with  the  President's 
priorities.  The  actions  imder 
consideration  inform  and  protect 
consumers  and  reduce  the  regulatory 
burdens  on  businesses.  The  Commission 
will  continue  working  toward  these 
goals.  The  Commission's  ten-year 


review  program  is  patterned  after 
provisions  in  the  Regulatory  Flexibility 
Act  and  complies  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  Commission's 
ten-year  program  also  is  consistent  with 
section  5(a)  of  Executive  Order  12866. 
58  FR  51735  (Sept.  30, 1993),  which 
directs  executive  branch  agencies  to 
develop  a  plan  to  reevaluate 
periodically  all  of  their  significant 
existing  regulations.  In  addition,  the 
Financial  Information  Safeguards  Rule, 
16  CFR,  part  314  (2002)  is  consistent 
with  the  President's  Statement  of 
Regulatory  Philosophy  and  Principles, 
Executive  Order.  12866  section  1(a), 
which  directs  agencies  to  promulgate 


only  such  regulations  as  are,  inter  alia, 
required  by  law  or  are  made  necessary 
by  compelling  public  need,  such  as 
material  foilures  of  private  markets  to 
protect  or  improve  die  health  and  safety 
of  the  public. 

As  set  forth  in  Executive  Order  12866. 
the  Commission  continues  to  identify 
and  weigh  the  costs  and  benefits  of 
proposed  actions  and  possible 
alternative  actions,  and  to  receive  the 
broadest  practicable  array  of  comment 
from  affected  consumers,  businesses, 
and  the  public  at  large.  As  stated  above, 
since  1992  the  Commission  has  repealed 
48  percent  of  its  trade  regiUation  rules 
and  55  percent  of  its  industry  guides 


that  existed  in  1992  because  they  had 
ceased  to  serve  a  useful  purpose.  In 
sum,  the  Commission's  regiUatory 
actions  are  aimed  at  efficienUy  and 
fairly  promoting  the  ability  of  "private 
markets  to  protect  or  iipprove  the  health 
and  safety  of  the  public,  the 
environment,  or  the  well-being  of  the 
American  people."  Executive  Order 
12866.  sec.  1. 

n.  REGULATORY  ACTIONS 

The  Commission  has  no  rules  that 
constitute  "significant  regulatory 
actions"  under  the  definition  in 
Executive  Order  12866. 

BILLING  COOE  6750-01-* 
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NATIONAL  INDIAN  GAMING 
COMMISSION  (NIGC) 

StatsnMnt  of  Regulatory  Priorities 

The  Indian  Gaming  Regulatory  Act 
(IGRA  or  the  Act).  25  U.S.C.  2701  et 
seq.,  was  signed  into  law  on  October  17. 
1988.  The  Act  established  the  National 
Indian  Gaming  Commission  (NIGC  or 
the  Commission).  The  stated  purpose  of 
the  Commission  is  to  regulate  the 
operation  of  gaming  by  Indian  tribes  as 
a  means  of  promoting  tribal  economic 
development,  self-sufficiency,  and 
strong  tribal  governments.  It  is  the 
Commission's  intention  to  provide 
regulation  of  Indian  gaming  to 
adequately  shield  it  from  organized 
crime  and  other  corrupting  influences, 
to  ensure  that  the  Indian  tribe  is  the 
primary  beneficiary  of  the  gaming 
operation,  and  to  assure  that  gaming  is 
conducted  fairly  and  honestly  by  both 
the  operator  and  players. 

The  NIGC's  regulatory  priorities  for 
the  next  fiscal  year  are  to: 

1.  Amend  regulations  implementing  the 
Freedom  of  Information  Act  (FOIA); 
and 

2.  Finalize  rules  that  set  forth 
procedures  for  collecting  debts  owed 
to  the  agency. 

NIGC 


PROPOSED  RULE  STAGE 


187.  FREEDOM  OF  INFORMATION 
ACT  PROCEDURES  (AMENDMENTS) 

Priority: 

Other  Significant 

Legal  AuttNHity: 

5  use  552 

CFR  Citation: 

25  CFR  517.3;  25  CFR  517.6;  25  CFR 
517.8 

Legal  Deadline: 

None 

Abstract: 

These  ndes  will  revise  the  current 
regulations  to  make  them  consistent 
with  the  amended  Freedom  of 
Information  Act  (FOIA).  The  rules  will 
also  update  information  such  as 
addresses  and  copjring  fees. 

Statsment  of  Need: 

Amendments  to  the  Freedom  of 
Information  Act  (FOIA)  Procedures  are 


necessary  to  better  implement  the 
amended  Act. 

Summary  of  Legal  Basis: 

The  Freedom  of  Information  Act  (FOIA) 
requires  that  each  Federal  agency  shall 
publish  procediues  by  which  the  public 
may  obtain  information.  (5  U.S.C. 
552(a)(1)).  The  Commission  relies  on 
this  section  of  FOIA  to  authorize 
promulgation  of  this  regulation. 

Alternatives: 

At  this  time,  the  only  alternative  is  to 
continue  using  the  current  FOIA 
Procedures. 

Anticipated  Cost  and  Benefits: 

The  potential  benefit  of  this  regulatory 
action  is  improved  compliance  with 
FOIA.  The  anticipated  costs  of  the 
regulation  are  unknown  at  this  time. 

Risks: 

There  are  no  known  risks  to  this 
regulatory  action. 

Timetable: 


Action 


FR  Cili 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Gregory  Smith 

FOIA/PA  Officer 

National  Indian  Gaming  Commission 

Suite  9100 

1441  L  Street  NW. 

Washington.  DC  20005 

Phone:  202  632-7003 

Fax:  202  632-7066 

Email:  gregory smithdnigc.doi.gov 

RIN:  3141-AA21 
NIGC 


RNAL  RULE  STAGE 


168.  DEBT  COLLECTION 

Priority: 

Other  Significant 

Legal  Authority: 

31  use  3716;  25  USC  2713(a)(1) 
CFR  Citation: 
25  CFR  580 


Legal  Deadline: 

None 

Abstract 

This  regulation  will  establish  a  process 
for  the  assessment,  notification,  and 
collection  of  debts  owed  the  National 
Indian  Gaming  Commission. 

Statement  Of  Need: 

The  Commission  has  determined  that 
regulations  are  necessary  for  the 
assessment,  notification,  and  collection 
of  debts  owed  the  NIGC. 

Summary  of  Legal  Basis: 

IGRA  expressly  authorizes  the 
Commission  to  "promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  the 
provisions  of  the  lActl."  (25  U.S.C. 
2706(b)(10)).  The  Commission  relies  on 
this  section  of  the  statute  to  authorize 
the  promulgation  of  stemdards  for 
collecting  debts  owed  the  Commission. 

Alternatives: 

The  Commission  has  no  alternative  but 
to  promulgate  this  debt  collection 
procedure  for  gaming  facilities  operated 
on  Indian  lands. 

Anticipated  Cost  and  Benefits: 

The  potential  benefits  to  this  regulatory 
action  are  to  establish  and  define  for 
the  regulated  commimity  the  procedure 
by  which  the  Commission  will  enforce 
the  collection  debts  owed  the 
Commission.  This  regulatory  action 
will  provide  the  Commission  with  a 
process  for  the  efficient  and  effective 
collection  of  debts. 


Risks: 

There  are  no  known  risks  to  this 

regulatory  action. 

Timetat)le: 

Action 

IMe          FR  Cite 

Interim  Final  Rule 

11/20A)1    66  FR  58056 

Interim  Final  Rule 

01/04/02 

Comment  Period 

End 

Interim  Final  Rule 

01/09/02    67  FR  1273 

Comment  Period 

Reopened 

Interim  Final  Rule 

01/14/02 

Comment  Period 

End 

Final  Rule 

01/00/03 

Regulatory  Flexibility  Analysis 

Required: 

No 

Small  Entities  Affected: 

No 
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Government  Levels  Affected: 

Tribal 


Agency  Contact: 

Cynthia  S.  Ombeig 

Attorney 

National  Indian  Gaming  Commission 

Suite  9100 

1441  L  Street  NW. 

Wtehington,  DC  20005 

Phone:  202  632-7003 

Fax:  202  632-7066 

Email:  cynthia omberg@mgc.doi.gov 

RIN:  3141-AA25 

BHJJNG  CODE  7S68-01-S 


VOL 


67 
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2 

3 
61 


DE 
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o    r^^*^ 


Monday, 
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Department  of 
Agriculture 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 


DEPARTMEHT  OF  AGRICULTURE 

Office  of  ttie  Secretary 

7  CFR  Subtitie  A,  Chr  l-VII,  IX-Xil,  XIV- 
XVIN.  XXi,  XXIV-XXIX 

9  CFR  Ctw.  MV 

36  CFR  Ch.  II 

41  CFR  Ch.  4 

Semianruial  Regulatory  Agenda,  Fall 
2002 

agency:  Office  of  the  Secretary,  USDA. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  provides 
summary  descriptions  of  significant  and 
not  significant  regulations  being 
developed  in  agencies  of  the  U.S. 
Department  of  Agriculture  (USDA)  in 
conformance  with  Executive  Order 


12866  "Regulatory  Planning  and 
Review."  The  agenda  also  describes 
regulations  afiecting  small  entities  as 
required  by  section  602  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354.  This  agenda  also  identifies 
regulatory  actions  that  are  being 
reviewed  in  compliance  with  section 
610(c)  of  the  Regulatory  Flexibility  Act. 
We  invite  public  comment  on  those 
actions. 

USDA  has  attempted  to  list  all 
regulations  and  regulatory  reviews 
pending  at  the  time  of  publication 
except  for  minor  and  routine  or 
repetitive  actions,  but  some  may  have 
been  inadvertently  missed.  There  is  no 
legal  significance  to  the  omission  of  an 
item  &t>m  this  listing.  Also,  the  dates 
shown  for  the  steps  of  each  action  are 
estimated  and  are  not  commitments  to 
act  on  or  by  the  date  shown. 

For  this  edition  of  the  USDA 
regulatory  agenda,  the  most  important 


significant  regulatory  actions  are 
included  in  part  n  of  this  issue  of  the 
Federal  Register.  The  Regulatory  Plan 
entries  are  listed  in  the  table  of  contents 
below  and  are  denoted  by  a  bracketed 
bold  reference,  which  directs  the  reader 
to  the  appropriate  sequence  number  in 
part  n. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  any  specific 
entry  shown  in  this  agenda,  please 
contact  the  person  listed  for  that  action. 
Requests  for  copies  of  the  agenda  should 
include  a  self-addressed,  stamped 
envelope  and  be  directed  to:  Regulatory 
Agenda,  OBPA,  Office  of  the  Secretary, 
Room  118-E,  Jamie  Whitten  Building, 
U.S.  Department  of  AgriciJture, 
Washington,  DC  20250.  (202)  720-1272. 

Dated:  October  1 1 ,  2002. 

Jacquel3m  Y.  Chandler, 

Chief,  Legislative  and  Regulatory  and 
Automated  Systems  Staff. 


Agricultural  Mariteting  Service — Proposed  Rule  Stage 


Sequence 
Number 


169 
170 

171 

172 

173 

174 

175 
176 
177 
1.78 
179 
180 
181 
182 
183 
184 


Title 


National  Laboratory  Accreditation  Program  

Changes  in  Fees  for  Federal  Grading  and  Certification  of  Livestock  for  Chicago  Mercantile  Exchange  Futures  De- 
liveries   ! 

Discontinue  tt>e  Official  Grading  of  Imported  Beef.  Lamb,  Veal,  and  Calf  Carcasses  Under  the  AuttK)rtty  of  the  Ag- 
ncultural  Marketing  Act  of  1946 

Revision  of  Regulations  Governing  the  Inspection  and  Grading  Sen/ice  of  Manufactured  or  Processed  Dairy  Prod- 
ucts (DA-00-08)  

National  Organic  Program:  Add  Starxlards  for  Mushroom.  Apiculture,  Greenhouse,  arKi  Hydroponic  Production 
Systems  and  the  Handling  of  Honey  (TM-01-09)  

Natiorul  Organic  Program:  Add  Starxlards  for  the  Organic  Certification  of  Wild  Captured  Aquatic  Animals  (TM-01- 

08) : , ; 

Livestock  Mandatory  Reporting  Program — Lamb  Aniendment  (LS-01-08)  (Rag  Plan  Saq  No.  1) 

Establishing  Fees  for  Voluntary  Quality  Systems  Cerlification  Sen/ices  (LS-00-13)  ; 

Voluntary  Federal  Meat  Grading  and  Certification  Services  (LS-02-06)  

Exemption  of  Organic  Producers  From  Research  and  Promotion/Marketing  Order  Assessment  (PY-02-002) 

National  Dairy  Promotion  and  Research  Program  (DA-02-03)  (Reg  Plan  Saq  No.  2) 

User  fees  for  2003  Crop  Cotton  Classification  Services  {CN-02-006)  

PACA:  Coating  or  Battenng  Fruits  and  Vegetables  Does  Not  Alter  Their  Character  (FV-02-369) 

Plant  Variety  Protection  Sennces  (ST-02-02) 

USDA  "Produced  From"  Grademari<  for  Shelf  Eggs  (PY-02-007)  

Administrative  Requirements  for  Voluntary  Shell  Egg,  Poultry,  and  Rabbit  Grading  (PY-02-003) 


Regulation 

Identification 

Numt)er 


0581-AB42 

D581-AB66 

0581-AB90 

0581-AB93 

0581-AB96 

0581-AB97 
0581-AB98 
0581-AC08 
0581-AC13 
0581-AC15 
0581-AC16 
0581-AC17 
0581-AC21 
0581-AC22 
0581-AC24 
0581-AC25 


Refererx»s  in  boMface  appear  in  the  Regulatory  Plan  In  part  II  of  this  issue  of  the  Federal  RagMar. 

Agricultural  Mari(eting  Sen^ice — Final  Rule  Stage 


185 
186 
187 
188 


Hass  Avocado  Promotion,  Research,  and  Information  Order  (FV-01-705) 

Mango  Promotion,  Research,  and  Information  Order  {FV-01-707)  

Rue-Cured  Tobacco  Advisory  Committee:  Amendment  to  Regulations  (TB-02-14) 
Quality  Systems  Verification  Program  (LS-02-10) 


0581-AB92 
P581-AC05 
b581-AC11 
0581-AC12 


USDA 


Sequence 
Number 


189 
190 
191 


Sequence 
Number 


192 
193 
194 


195 
196 
197 
198 
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Agricultural  Marketing  Service— Final  Rule  Stage  (Ck)ntinued) 


Title 


National  Organic  Program,  Amendment  to  the  National  Ust  of  Altowed  and  Prohibited  Substances 

Tobacco  Inspection:  Mandatory  Grading  (TB-02-11)  

Establishment  of  Minimum  Quality  and  Handling  Standards  for  Domestic  and  Imported  Peanuts  Mailteted  in  the 
U.S.  and  Temiination  of  the  Peanut  Marketing  Agreement  and  Associated  Rules  and  Regulations  


Regulation 

ldent^k:atk>n 

Number 


0581-AC19 
0581-AC20 

05ei-AC23 


Agricultural  Mari<eting  Service— Long-Temi  Actions 


TiUe 


Cotton  Futures  Act:  Changing  the  Destination  of  Spot  Markets  (CN-01-004)  

Voluntary  Egg,  Pouttry,  and  Rabbit  Grading,  Increase  in  Fees  and  Charges  (PY-02-002) 
Removal  of  Cottonseed  Chemist  Lwensing  Program  and  Fees  (ST-02-03) 


Regulatkm 

Iderrtification 

Number 


0581 -ACOO 
0581-AC10 
0581-AC18 


Agricultural  Mariceting  Service— Completed  Actions 


General  Specifications  for  Dairy  Plants  Approved  for  USDA  Inspection  and  Grading 

Revision  of  User  Fees  for  2002  Crop  Cotton  Classification  Sennces » 

Establishing  a  Lamb  Promotion.  Research,  and  Information  Order :  .8-01-12)  

Fluid  Milk  Promotion  Program  (DA-02-02) 


Regulation 

Identifk^tion 

Number 


0581-AB59 
0581-AC04 
0581-AC06 
05ei-AC14 


Agricultural  Mariteting  Service— Discontinued  Entries 


Regulation 

Identification 

Number 


0581-AC09 


Title 


California  Pnine/Plum  (Tree  Removal)  Progfam,  Extenston  of  Program 


Date 


0eA)8/2002 


Comments 


Withdrawn 


Fann  Service  Agency— Proposed  Rule  Stage 


199 
200 
201 


Regulatory  Streamlining  of  the  Fann  Sen«ce  Agency's  Direct  Farm  Loan  Programs 

Producer  Disqualification  for  Crop  Insurance  Fraud 

2002  Fann  Bill  Regulations— Loan  Eligibility  With  Prior  Debt  Forgiveness  


Regulation 

Identification 

Numt)er 


0560-AF60 
0560-AG70 
0S60-AG81 


Farm  Service  Agency— Final  Rule  Stage 


202 
203 


2002  Farm  Bill  Regulations— Consen/ation  Reserve  Program 
2002  Farni  Bill  Regulations— General  Credtt  Provisions 


Regulatk)n 

Identification 

Numt>er 


0560-AG74 
0560-AG78 


74276 
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204 
205 
206 

207 
208 
209 
210 
211 
212 
213 

214 
215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
226 


227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 

239 
240 

241 
242 
243 
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Farm  Service  Agency— Long-Term  Actions 


Amendments  to  the  Standards  for  Approval  of  Warehouse  for  Commodity  Credit  Corporation  Storage  Contracts  .... 

Deletion  of  FSA  Regulations  Regarding  Colorado  River  Basin  Salinity  Control  Program 

Amendments  to  the  Debt  Settlement  Policies  and  Procedures  To  Conform  to  the  Debt  Coltection  Improvement  Act 
of  1996 

Amendments  to  the  Consen/ation  Reserve  Program  Regulations  Regarding  Land  Eligibility 

Emergency  Conservation  Program  

Interest  Assistance  Program  

Ocean  Freight  Claims  Administrative  Appeal  Process  

Elimination  of  30-Day  Past-Due  Period  for  Fami  Loan  Program  Borrowers  

Tobacco  Marketing  Quotas,  Cards,  Penalty  Provisions,  Recordkeeping  and  Reporting 

Rescheduling  Guaranteed  Loans  With  Balloon  Payments,  Clarifrcation  of  Annual  Analysis  Requirements  for  Guar- 
anteed Lerxlers,  and  Subordination  Requirements 

An)endn>ent  to  the  Regulations  for  De|»rmining  Acreage  for  Skip-Row  Cotton  

Prompt  Disaster  Set-Aside  Consideration  and  Primary  Loan  Seroicing  

2002-Crop  Marketing  Quotas  and  Pnce  Support  Levels  for  Five  Kinds  of  Tobacco 

2002-Crop  Marketing  Quota  and  Price  Support  Level  for  Burley  Tobacco 

2002-Crop  Mari<eting  Quota  and  Price  Support  Level  for  Flue-Cured  Tobacco 

Servicing  Minor  Farm  Loan  Program  Loans 

2002  Farm  Bill  Regulations— Direct  and  Counter-Cyclical  Payments 

2002  Farm  Bill  Regulations— Assistance  for  Livestock  Producers 

2002  Farm  BHI  Regulatkxis— Acreage  Reporting  and  Common  Provisions  

2002  Farm  Bill  Regulations — Equitable  Relief 

2002  Farm  Bill  Regulations — Tree  Assistance  Program  

2002  Farm  Bill  Regulations — Bioenergy  Program  

2002  Farm  BiU  Regulatkxis— Income  Limits 


Regulation 

ldentifk»tion 

Number 


0560-AE50 
0560-AE54 

0560-AF22 
0560-AF77 
0560-AG26 
0560-AG46 
0560-AG49 
0560-AG50 
0560-AG52 

0560-AG53 
0560-AG55 
0560-AG56 
0560-AG58 
0560-AG59 
0560-AG60 
0560-AG67 
0560-AG71 
0560-AG76 
0560-AG79 
0560-AG80 
0560-AG83 
0560-AG84 
0560-AG86 


Farm  Service  Agency — Completed  Actions 


IMediatkxi;  Agricultural  Loan  Mediation  Program 

r4oninsured  Crop  Disaster  Assistance  Program  Regulatk)ns  for  the  2001  and  Succeeding  Crop  Years  

Conservation  of  Farmable  Wetlands 

Tobacco  Loss  Assistance  Program  and  Amendments  to  the  Tobacco  Martteting  Quota  Regulations  

Collecting  Guaranteed  Loss  Payments  From  FSA  Farm  Loan  Program  Borrowers  

Implementation  of  the  U.S.  Waretiouse  Act  of  2000 

Horse  Breeder  Loans  

Apple  Martlet  Loss  Payment  Program  II 

Limitatkjns  on  Amount  of  Guaranteed  Farm  Ownership  and  Operating  Loans 

Sale  and  Purchase  of  Flue-Cured  Tobacco  Across  County  Lines  (Florida  and  Georgia) 

Boll  Weevil  Eradk:ation  Loan  Program  

2002  Farni  Bill  Regulations— Marketing  Assistance  Loans  and  Loan  Defniency  Payments;  Miik  Price  Support  and 
Dairy  IMarket  Loss;  Apple  Maritet  Loss  

2002  Fami  Bill  Regulatwns— Sugar  Program 

2002  Farm  Bill  Regulations— Termination  of  Peanut  Market  Quota  Program  arxl  Revised  Flue-Cured  Tobacco  Re- 
serve Stock  Level  

2002  Farm  Bill  Regulations — Payment  Limits  

2002  Farm  Bill  Regulations— Sea  Grass  and  Sea  Oats  Eligibility  for  the  IMorvlnsured  Disaster  Assistance  Program 

2002  Farm  BiN  Regulations— Apple  Market  Loss  Assistance  Payment  Program  III 


0560-AE26 
0560-AG20 
0560-AG38 
0560-AG40 
0560-AG44 
0560-AG45 
0560-AG62 
0560-AG63 
0560-AG64 
0560-AG68 
0560-AG69 

0560-AG72 
0560-AG73 

0560-AG75 
0560-AG77 
0560-AG82 
0560-AG85 


Farm  Service  Agency — Discontinued  Entries 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9.  2002 /Unified  Agenda  74277 


USDA 


Farm  Service  Agency — Discontinued  Entries  (Continued) 


Regulatk>n 

IdentifKatkxi 

Number 


0560-AF71 
0560-AG07 
0560-AG14 
0560-AG42 
0560-AQ47 


0560-AG54 

0560-AG57 
0560-AG65 


TWe 


Low  Documentatkjn  Loan 

Designation  of  Non-Auction  Tobacco 

Agricultural  Disaster  and  Martlet  Assistance 

Collectk>n  of  Appraisal  Fees  for  Fami  Loan  Programs,  insured  Loans 

Non-Recourse  Cotton  Loan  and  Loan  Deficiency  Payment  Programs;  Upland 
Cotton  First  Handler  Mariceting  Certifk»te  Program;  and  Seed  Cotton  Re- 
course Loan  Program 

General  Regulatkins  Governing  Comnxxlity  Loans  for  1998  and  Subsequent 
Crops 

2002-Crop  Peanuts  Natkxwl  Poundage  Quota  for  Quota  Peanuts 

Clarifkation  of  Guaranteed  Farm  Ownership  and  Operating  Loan  Require- 
ments 


Dale 


04/01/2002 
06/05/2002 
05/20/2002 
06/03/2002 
08/19/2002 


09/01/2002 

05/20/2002 
06/03/2002 


Comments 


Merged  With  0560-AG60 

Withdrawn 

Merged  With  0560-AG72 

WitfKJrawn 

Withdrawn 


Withdrawn 

Withdrawn 

Merged  With  0560-AG53 


Animal  and  Plant  Health  Inspection  Service— Premie  Stage 


244 


RegulatkHi 

ldentif»atk>n 

Number 


Potential  Pathways  for  the  Spread  of  Bovine  Spongifonn  Encephatopathy  in  U.S.  Livestock 


0579-AB43 


Animal  and  Plant  Health  Inspection  Service— Proposed  Rule  Stage 


245 
246 
247 
248 
249 
250 
251 

252 
253 


Importatkxi  of  Fuji  Variety  Apples  From  the  RepuWk:  of  Korea 

Stood  and  Tissue  Collectton  at  Livestock  Slaughtering  Establishments 

Rum  Pox  Compensation 

Bees.  Beekeeping  Byproducts,  and  Beekeeping  Equipment  (Section  610  Review) 

Veterinary  Diagnostk:  User  Fee&-6-Year  Plan  for  Fees  (Section  610  Review)  

Salmonelta  Enteritklis  Phage-Type4;  Remove  Import  Restricttons •  ••  -• ••■•■••" •"•— 

Chronk:  Wasting  Disease  in  Elk  and  Deer;  Interstate  Movement  Restrictkxis  and  Payment  of  Indemnity  (Reg  fnun 

SeqNo.3) 

Importatkjn  of  Milk  and  Milk  Products  From  FMD  Countries  •• — 

Importatkxi  of  Solid  Wood  Packing  Material;  Adoptton  of  Inteniattonal  Standards  


Regulatk>n 

Identificatton 

Number 


0S79-AA93 
0579-AB13 
0579-AB19 
0579-AB20 
0579- AB22 
0579-AB31 

0579-AB35 
0579-AB38 
0579-AB48 


References  in  boWface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Animal  and  Plant  Health  Inspection  Sendee— Final  Rule  Stage 


0560-AF36         Amendment  to  the  Fam  Reconstitutton  Regulatkxis 


05/20/2002      Withdrawn 


254 
255 
256 
257 

258 
259 
260 
261 
262 

263 

264 


Animal  Welfare;  Inspectton,  Lk»nsing,  and  Procurement  of  Animals  (Section  610  Review)  

Phytosanitary  Treatment  by  Irradiation  of  Imported  Fresh  Fruits  and  Vegetables  

Importatton  of  Unmanufactured  Wood  Artfctes  From  Mexteo - •"  ■"• "Jelll^ 

Establishment  of  Regtons  in  the  European  Unkxi  for  Classical  Swine  Fever.  Foot-and4touth  Disease,  and  Swine 

VesKular  Disease 

Nursery  Stock  Regutetkxw  (Section  610  Review)  

Foot-and-Mouth  Disease;  Payment  of  Indemnity  (Reg  Plan  Seq  No.  4)  

InfectkHJS  Salmon  /\nemia;  Payment  of  Indemnity 

Animal  Welfare;  Poicy  on  Training  and  Handling  of  Potentially  Dangerous  ^^"^-■■■—-^ 

Addittonal  Restricttons  on  the  Importatton  of  Certain  Ruminant  Meat.  Meat  Products,  and  Edible  Products  Other 

Than  Meat  From  BSE  Regkxis  •""•; r:--":V"::' 

BruceNosis  in  Sheep.  Goats,  and  Horses;  Payment  of  Indemnity  (Section  610  Review)  

Low  Pathogente  Avian  Influenza;  Payment  of  Indemnity - 


Regulatton 

Identiftoatton 

Numtwr 


0579-AA94 
0579-AA97 
0579-AB02 

0579- AB03 
0579-AB23 
0579-AB34 
0579-AB37 
0579-AB39 

0579-AB41 
0579-AB42 
0579-AB46 


y 
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USOA 


Animal  and  Plant  Health  Inspection  Service— Final  Rule  Stage  (Continued) 


References  in  boldface  appear  in  tlie  Regulatory  Plan  in  part  II  of  this  Issue  of  the  Federal  Register. 

Animal  and  Plant  Health  Inspection  Service — Long-Term  Actions 


Sequence 
Number 


266 
267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 

278 


Trtle 


Importation  of  Certain  Embryos  and  Animal  Semen  (Section  610  Review) 

Plant  Pest  Regulations;  Update  of  Current  Provisions  (Section  610  Review)  

Importation  of  Solid  Wood  Packing  Material 

Horse  Protection;  Horse  Industry  Organizations  

Pseudorabies  in  Swirw;  Payment  of  Indemnity 

Phytosanitary  Certificates  for  Imported  Fruits  and  Vegetables  

Animal  Welfare  Manne  Mammals.  Nonconsensus  Language  arxl  Interactive  Programs  

Importation  ProhitMtions  Because  of  Bovine  Spongiform  Encephalopathy  

Animals  Destroyed  Because  of  Tuberculosis;  Payment  of  Indemnity 

Draft  Action  Plan  tor  the  Noxious  Weeds  Program 

Tuberculosis;  Indemnity  for  Dairy  Cattle 

Amend  Regulations  To  HarrTK>ni2e  Our  Import  Requirements  With  Proposed  National  Tuberculosis  Eradication 

Program  

Kamal  Bunt  Compensation  


Regulation 

Identification 

Number 


0579-AA63 
0579-AA80 
0579-AA99 
0579-AB04 
0579-AB10 
0579-AB18 
0579-AB24 
0579-AB26 
0579-AB29 
0579-AB30 
0579-AB36 

0579-AB44 
0S79-AB45 


Animal  and  Plant  Health  Inspection  Service— Completed  Actions 

Sequence 
Number 

Tii* 

Regulation 

Identification 

Number 

279 

Imoortation  of  Clementines  From  Soain 

0579- AB40 

Animal  and  Plant  Health  Inspection  Service — Discontinued  Entries 


itogulation 

Identification 

Number 

im 

Date 

Comments 

0579-AR21 
0579-AB25 

Exportation  of  Livestock 

Animal  Welfare;  Policy  on  Environment  Enhancement  for  Nonhuman  Pri- 
mates 

08/20/2002 
04/29/2002 

Withdrawn 
Withdrawn 

Cooperative  State  Research,  Education,  and  Extension  Service — Proposed  Rule  Stage 


280 

281 
282 
283 


IMalching  Requirements  for  Formula  Funds  for  Aghcuttural  Research  and  Extension  Activities  at  the  1890  Land- 
Grant  Institutior^  and  at  the  1862  Land-Grant  Institutions  in  Insular  Areas  

CSREES  Agncuttural  Extension  Formula  Programs — Administrative  Provisions  , 

CSREES  Agricultural  Research  Formula  Programs — Administrative  Provisions 

CSREES  Non-Formula  Grant  Programs— Administrative  Proviskxis 


0524-AA25 
0524-AA26 
0524-AA27 
0S24-AA28 


USDA 


Rural  Housing  Service — Proposed  Rule  Stage 


Sequence 
Number 


284 
285 
286 
287 
288 
289 
290 


Tide 


Civil  Rights  Compliance  Requirements— 1901 -E  to  1940-D  

National  Fkxxl  Insurance  Regulatkxw 

Servicing  Community  Programs  Loans  and  Grants  ,. • 

H4ulti-Family  Housing  (MFH)  (Reg  Pian  Saq  No.  6) 

Seff-Heip  Technical  Assistance  Grants 

Community  Facilities  Direct  Loan  Program— Consolidate,  Simplify,  and  Update  Regulations 
Guaranteed  Rural  Rental  Housing  Program— Secondary  Mortgage  Market  Partkapatkw  


Regulation 

IderrtifKatton 

Number 


0575-AA83 
0575-AC07 
0575-AC12 
0575-AC13 
0575-AC20 
0575-AC27 
0575-AC28 


References  in  bokJface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Rural  Housing  Service— Final  Rule  Stage 


291 
292 
293 
294 
295 


Sequence 
Number 


296 
297 
298 
299 
300 
301 
302 

303 

304 


Sequence 

Number 


305 

306 
307 

308 
309 
310 
311 


Environmental  Program 

Direct  Sectkxi  502  and  504  Single-Family  Housing  Program 

Guaranteed  Single-Family  Housing  

Operating  Assistance  for  Migrant  Farmworker  Proiects 

Technical  Assistance  To  Encourage  the  Devetopment  of  Domestw  and  Migrant  Fami  Labor  Housing 


RegulatkMi 

ldentificatk>n 

Number 


0575-AB9e 
0575-AB99 
0575-AC18 
0575-AC24 
0575-AC25 


Federal  Crop  Insurance  Corporation— Proposed  Rule  Stage 


IMS 


General  Administrative  Regulatkxis;  Subpart  D;  Applicatton  for  Crop  Insurance - 

General  Administrative  Regulations;  Movement  of  Business  Among  Insurance  Provklers -..  ■.• 

General  Administrative  Regulatkjns;  Sanctkxis 

Common  Crop  Insurance  Regulatwns;  Bluebeny  Crop  Insurance  Provisions  ..-. ".• 

Common  Crop  Insurance  Regulations;  Nursery  Crop  Insurance  Provisions 

General  Administrative  Regulatkws;  Actual  Production  History 

Common  Crop  Insurance  Regulattons;  Basic  Proviskxis  and  General  Administrative  Regulatkxis,  Subpart  T,  Regu- 

latkjnsfor  Implementatkxi  

General  Administrative  Regulations;  Subpart  L-fleinsurance  Agreement— Standards  for  Approval;  Regulatkxis  for 

the  1997  and  Subsequent  Reinsurance  Years 

General  Administrative  Regulatkx)^;  Quality  Assurance  and  Pertonnance  Measurement  System  for  the  Federal 

Crop  Insurance  Program 


Regulatkxi 

ldentifk:ation 

Number 


0563-ABOO 
0563-AB71 
0563-AB73 
0563- AB76 
0563-AB80 
0563- AB83 

0563- AB85 

0563- AB86 

0563-AB88 


Federal  Crop  Insurance  Corporation— 'Final  Rule  Stage 


Tiiie 


Common  Crop  Insurance  Regulatkxis;  Small  Grains  Crop  Insurance  Provisions  and  Wheat  Winter  Coverage  En- 
dorsement   •/ 

General  Administrative  Regulatkxis;  Nonstandard  Underomting  Classiffeation  System  

General  Administrative  Regulatkxis;  Premium  Reducttons;  Payments  of  Rebates,  Divktends,  and  Patronage  Re- 
funds; and  Payments  to  Insured-Owned  and  Record-Controlling  Entities  

Catastrophic  Risk  Protectkxi  Endorsement;  Group  Risk  Plan  of  Insurance  Regulatkxis;  Bask:  Proviskxis  

General  Administrative  Regulations;  Submission  of  Policies  and  Provistons  of  Polteies  and  Rates  of  Premiums  

Common  Crop  Insurance  Regulattons -; 

Common  Crop  Insurance  Regulatkxis;  Sunftower,  Coarse  Grains,  Safflower,  Dry  Pea,  Rtoe.  and  Diy  Bean  Crop 
Insurance  Provisions 


Regulatkxi 

ideritiftoatkxi 

Number 


0563- AB63 
0563-AB66 

0563- AB70 
0563-AB81 
0563-AB84 
0563- AB87 

0563-AB89 


74280 
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USOA 


Grain  Inspection,  Packers  and  Stockyards  Administration — Proposed  Rule  Stage 


Sequence 
Number 


312 
313 
314 


Title 


Livestock  Purctiase  or  Sate:  Prohibit  NofvReporting  of  Price 

ProhitJrtJon  on  Disguisir)g  Grain  Quality  

Fees  for  Official  Inspection  and  Official  Weighing  Services  ... 


Regulation 

Identification 

Number 


0580-AA65 
0580- AA77 
0580-AA80 


Grain  Inspection.  Packers  and  Stockyards  AdministratkHi — Final  Rule  Stage 


315 
316 
317 
318 


Toterances  for  Dividers  

Revtew  Inspection  Requirements 

Swine  Packer  Marketing  Contracts 

Exceptions  to  Geographic  Areas  for  Official  Agencies  Under  the  USGSA 


0580-AA57 
0580-AA58 
0580- AA71 
0580-AA76 


Grain  Inspection,  Packers  and  Stockyards  Administration— 

Discontinued  Entries 

Regulation 
Identification 

Number 

Tilto 

Date 

Comments 

0580-AA78 

1  aboratory  Proficiency  Program 

07/01/2002 

Withdrawn 

Food  and  Nutrition  Service — Proposed  Rule  Stage 


Number 


319 

320 

321 
322 
323 
324 

325 
326 

327 
328 

329 
330 
331 
332 
333 
334 

335 
336 

337 
338 


Speciai  Supptomental  Food  Program  for  Women,  Infants,  and  CNklren  (WIC);  Miscellaneous  Provisions  

Intentional  Program  Violation  Reporting  and  Computer  Matching  Requirements  That  Affect  tfie  Food  Stamp  Pro- 
gram   

FSP:  Civil  Rights  Data  Coflections 

Commodity  Supplemental  Food  Program:  Plain  Language.  Program  Accountability,  and  Program  Flexibility 

Food  Stamp  Program:  Administrative  Cost  Reimbursement 

Special  Supptemental  Nutrition  Program  for  Women,  Infants,  and  Children  (WIC):  Revisions  in  the  WIC  Food 
Packages  (Reg  Plan  S«q  No.  7)  

Improving  Access  to  the  Food  Stamp  Program  for  Persons  With  Limited  English  Proficierx:y 

Food  Distntxjtion  Program  on  Irxlian  Reservations:  Resource  Limits  and  Exclusions,  Exterxled  Certification  Peri- 
ods, and  Transitional  Beriefits  .- 

ChiW  and  Adult  Care  Food  Program  (CACFP):  At-Risk  Afterschool  Suppers  

Food  Stamp  Program:  Administrative  SarKtions  Imposed  Against  Violating  Electronic  Benefits  Transfer  (EBT) 
Stores 

Food  Stamp  Program  Simplificafton  and  State  Flexibility  (Reg  Plan  Seq  No.  8)  

Food  Stamp  Program:  Administrative  Review  Requirennents — Food  Retailers/Wholesalers  

Food  Stamp  Program:  Clarifk:ations  and  Corrections  to  Recipient  Claim  Establishment  and  Collection  Standards  ... 

FSP:  EBT  and  Retail  Food  Stores  Provisions  of  ttie  Farm  Security  and  Rural  Investment  Act  of  2002  

FSP:  High  Performance  Bonuses  (Reg  Plan  Seq  No.  9) 

FSP:  Eligibility  and  Certification  Provisions  of  ttte  Farm  Security  and  Rural  Investment  Act  of  2002  (Reg  Plan  Seq 
No.  10) 

FSP:  Quality  Control  Provisk>ns  of  the  Farm  Security  and  Rural  Investment  Act  of  2002  (Reg  Plan  S«q  No.  11)  .... 

FSP:  Empkjymenf  and  Training  Program  Provisions  of  ttie  Farm  Security  and  Rural  Investment  Act  of  2002  (Reg 
Plan  Seq  No.  12)  

Commodity  Supptemental  Food  Program  (CSFP) — Allocation  of  Administrative  Funds  

Senior  Farmers'  Marttet  Nutrition  Program  (SFMNP) 


Regulation 

ldentifk:ation 

Number 


0584-AB10 


0584-AB51 
0584-AC75 
0584-AC84 
0584-AC86 

0584-AC90 
0584-AD06 

0584-AD12 
0584-AD15 


0584 
0584 
0584 
0584 
0584 
0564 


AD18 
AD22 
AD23 
AD25 
AD28 
AD29 


0584-AD30 
0584-AD31 

0584-AD32 
0584-AD33 
0584-AD35 


References  In  boklface  appear  In  ttie  Regulatory  Plan  in  part  II  of  this  Issue  of  tf>e  Federal  Register. 
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Food  and  Nutrition  Service— Final  Rule  Stage 


Sequence 
Number 


339 
340 
341 
342 

343 
344 
345 
346 

347 
348 
349 
350 
351 


Title 


WIC:  Requirements  for  and  Evaluation  of  WIC  Program  Requests  for  Bids  for  Infant  Fonnula  Rebate  Contracts 

Food  Stamp  Program:  Anticipating  Income  and  Reporting  Changes  f^ 

ChikJ  and  Adult  Care  Food  Program:  Improving  Management  and  Program  Integrity  (Reg  Plan  Saq  Mo.  13) 

Food  Stamp  Program  Regulatory  Revtew:  FSP  Standards  for  Approval  and  Operation  of  Food  Stamp  Etectronic 
Benefit  Transfer  Systents  

National  School  Lunch  Program:  Reimbursement  for  Snacks  in  Afterschool  Care  Programs  

FSP:  Electronic  Benefit  Transfer  (EBT)  Systems  Interoperability  and  Portability  

Special  Nutrition  Programs:  Disctosure  of  ChiWren's  Eligibility  Information  Under  the  ChiW  Nutrition  Programs 

Implementation  of  Poultry  Substitution  Pitot  as  Pemrianent  and  Modification  of  Commodity  Recordkeeping  Require- 
ments   

Special  Nutrition  Programs:  Unifomi  Federal  Assistance  Regulations;  Nondiscrettenary  Technwal  Amendments 

Expanded  Verification  of  Eligibility  Summary  Requirements - - 

Privacy  /Vet:  Revision  of  an  Existing  System  of  Records 

Afterschool  Snacks  Under  the  Child  and  Adult  Care  Food  Program 

Special  Supplemental  Nutritkxi  Program  for  Women,  Infants,  and  Children  (WIC):  Exclusion  of  »«litary  Housing 
Payments 


Regulation 

Identificatkxi 

Number 


0584-AB52 
0584-AB57 
0584-AC24 

0584-AC37 
0584-AC72 
0584-AC91 
0584-AC95 

0584-AD08 
0584-AD16 
0584- AD20 
0584- AD24 
0584-AD27 

0584-AD34 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  11  of  this  issue  of  the  Federal  Register. 

Food  and  Nutritkjn  Servrce — Long-Term  Actions 


Sequence 
Number 


352 
353 
354 
355 

356 

357 

358 

359 

360 
361 
362 
363 
364 
365 

366 


367 
368 


TMe 


ChiW  and  Adult  Care  Food  Program:  Imptementing  Legislative  Refomis  To  Strengthen  Program  Integrity  

State  /Vdministrative  Expense  Funds:  Plain  Language  Rewrite  

Special  Milk  Program  for  Children:  Plain  Language  Revision  and  Reorganization  

Food  Distribution  Programs:  Plain  Language  Rewrite  of  7  CFR  Part  250,  Donatkxi  of  Foods  for  Use  in  the  United 
States,  Its  Territories  and  Possesskjns,  and  Areas  Under  Its  Jurisdiction 

Food  Distributkjn  Programs:  Plain  Language  Rewrite  of  7  CFR  Part  251,  The  Emergency  Food  Assistance  Pro- 
gram (TEFAP) 

Food  Distributkjn  Programs:  Plain  Language  Rewrite  of  7  CFR  Part  252,  The  NattonaJ  Commodity  Processing  Pro- 
gram (NCP)  :■■■■ 

Food  DIstributkxi  Programs:  Plain  Language  Rewrite  of  7  CFR  Part  253,  the  Food  Distribution  Program  on  Indian 
Reservattons  (FDPIR) 

Food  DistributWn  Programs:  Plain  Language  Rewrite  of  7  CFR  Part  254,  the  Food  Distribution  Program  on  Indian 
ResewatWns  (FDPIR)  in  Oklahoma 

Nutrition  EducatWn  and  Training  Program:  Plain  Language  Rewrite  of  7  CFR  Part  227 

State  Agency  Liabilittes  and  Federal  Sanctions  « 

Payments  of  Certain  Administrative  Costs  of  State  Agencies 

School  Breakfast  Program:  Plain  Language  Revision  and  Reorganization  

WIC:  Plain  Language  Rewrite  of  7  CFR  Part  248,  Farmers'  Mari<et  Nutritkxi  Program 

Food  Stamp  Program:  Vehfcte  and  l\teximum  Excess  Shelter  Expense  DeductWn  Provisions  of  Publk:  Law  106- 

387  

CNP:  Plain  Language  Rewrite  of  7  CFR  Part  225,  Summer  Food  Sennce  Program • 


RegulatWn 

ldentifk:atk>n 

Number 


0584-AC94 
0584-AC96 
0584-AC97 

0584-AC9e 

0584-AC99 

0584-ADOO 

0584-AD01 

0584-AD02 
0584-AD03 
0584-AD04 
0584-AD05 
0584- AD10 
0584- AD11 

0584-AD13 
0584-AD17 


Food  and  Nutrition  Servtee— Completed  Actions 


Food  stamp  Program:  Wortt  Provisions  of  the  Personal  Responsibility  and  Woric  Opportunity  RecondliatWn  Act  of 
1996  and  the  Food  Stamp  Proviskxis  of  the  Balanced  Budget  Act  of  1997 

Natkxial  School  Lunch  Program,  School  Breakfast  Program,  and  ChiW  «id  Aduft  Care  Food  Program— Amend- 
ments to  the  Infant  Meal  Pattern 


Regulatk>n 

ldentifk»tk>n 

Number 


0584-ACJ45 
0584-AD26 
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Sequence 
Number 


369 


Sequence 
Number 


370 
371 
372 
373 
374 
375 
376 

377 
378 
379 
380 

381 

382 


Food  Safety  and  Inspection  Service — Premie  Stage 


Titte 


Poultry  Inspection:  Revision  of  Finished  Product  Standards  With  Respect  to  Ingesta 


Regulation 

Identification 

Number 


0583-AC77 


Food  Safety  and  Inspection  Service — Proposed  Rule  Stage 


Title 


Transportation,  Storage,  and  Other  Handling  of  Potentially  Hazardous  Foods  

Grant  arxJ  Inauguration  of  Inspection  

Performance  Standards  for  Bacon  (Reg  Plan  Saq  No.  14) 

Reform  of  Regulations  on  Imported  Meat  and  Poultry  Products 

Egg  and  Egg  Products  Inspection  Regulations  (Reg  Plan  Seq  No.  15) 

Lat>eling — Gerwric  Approval  and  Regulation  Consolidation 

Pathogen  Reduction;  Hazard  Analysis  and  Critical  Control  Points  (HACCP)  Systems;  Additions  to  Generic  E.  Coli 
Criteria  ;•• 

Food  Standards;  Guiding  Principles  and  Food  Standards  Modernization  

Petitions  for  Rulemaking  

Classes  of  Poultry  Updating  Poultry  Class  Standards  

Elimination  of  Chilling  Time  and  Temperature  Requirements  for  Ready-To-Cook  Poultry  (Section  610  Review) 
(Reg  Plan  Seq  No.  16) 

Emergency  Regulations  To  Prevent  Meat  Food  and  Meat  Products  That  May  Contain  the  BSE  Agent  From  Enter- 
ing Commerce  (Reg  Plan  Seq  No.  17)  

Addition  of  San  iwlarino  to  the  List  of  Countries  Eligible  To  Export  Meat  and  Meat  Products  to  tfie  United  States  .... 


Regulation 

Identification 

Number 


0583-AC05 
0583-AC07 
0583-AC49 
0583-AC56 
0583-AC58 
0583-AC59 

0583-AC63 
0583-AC72 
0583-AC81 
0583-AC83 

0583-AC87 

0583-AC88 
0583-AC91 


RefererKes  in  boklface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  Vhe  Federal  Register. 

Food  Safety  and  Inspection  Service — Final  Rule  Stage 


383 
384 
385 
386 

387 
388 
389 
390 
391 


Beef  or  Poric  With  Bartiecue  Sauce:  Revision  of  Standards 

Performance  Standards  for  Ready-To-Eat  Meat  and  Poultry  Products  (Reg  Plan  Seq  No.  18) 

Meat  Produced  by  Advanced  Meat/Bone  Separation  Machinery  and  Recovery  Systems  (Reg  Plan  Seq  No.  19)  .... 

Nutrition  Lat>eling  of  Ground  or  Chopped  Meat  and  Poultry  Products  and  Single-Ingredient  Products  (Reg  Plan 
Seq  No.  20) 

Food  Labeling;  Nutrient  Content  Claims.  Definitkxi  of  tfie  Term  Healthy  

lrx»rporation  of  Food  and  Color  Additives  Into  21  CFR  

Performance  Standards  for  On-Line  Antimicrot)ial  Reprocessing  of  Pre-Chill  Poultry  Carcasses 

Agency  Organizatkxi 

Food  Standards:  Requirements  for  Sut>stantive  Standardized  Meat  and  Poultry  Products  Named  t>y  Use  of  an  Ex- 
pressed Nutnent  Content  Claim  and  a  Standardized  Term  


0583-AC09 
0583-AC46 
0583-AC51 

0583-AC60 
0583-AC65 
0583-AC69 
0583-AC73 
0583-AC78 

0583-AC82 


References  in  boldface  appear  in  ttie  Regulatory  Plan  in  part  II  of  ttiis  issue  of  the  Federal  Register. 


Food  Safety  and  Inspection  Service— Long-Term  Actions 

Sequence 
Number 

Title 

Regulation 

Identification 

Number 

392 

Ante-Mortem  and  Post-Mortem  Inspection  of  Livestock  and  Poultry  , 

0583-AC43 

393 

Reouirements  for  Disoosition  and  Disoosal  of  Insoected  Raw  Meat  and  PouHrv  Products  

0583-AC44 

394 
306 

Reworking  of  Meat  and  Poultry  Carcasses  Accidentally  Contaminated  Dunng  Evisceration 

ENmirMition  of  Reouirements  tor  Total  Quality  Control  Svsfems  

05R3-AC53 
0583-AC68 
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USDA 


Food  Safety  and  Inspection  Service— Completed  Actions 


Food  Safety  and  Inspection  Service — Discontinued  Entries 


Regulation 

ldentifk:atk>n 

Number 


0583-AC90 


Title 


Standards  and  Labeling  Requirements  for  Mechank^lly  Separated  (Species) 
and  Products  in  Which  It  Is  Used  (Completion  of  a  Section  610  Review) 


Dale 


08/08/2002 


Comments 


Withdrawn 


Foreign  Agricultural  Service— Proposed  Rule  Stage 


Sequence 
Number 


397 


TMe 


Sequence 
Number 


398. 
399 


Sequence 
Number 


400 
401 


Sequence 
Number 


402 


403 
404 
405 
406 
407 
406 


Program  To  Provide  Technical  Assistance  To  Promote  U.S.  Agricultural  Exports  to  Emerging  Markets  (Emerging 
Mart(ets  Program) 


Regulatkxi 

ldentificatk>n 

Number 


0551-AA62 


Foreign  Agricultural  Service— Final  Rule  Stage 


■Tide 


Program  To  Assist  U.S.  Producers  in  Devetoping  Domestk:  Mari<ets  for  Value-Added  Wheat  Gluten  and  Wheat 

Starch  Products  • : • 

Technical  Assistance  for  Specialty  Crops - 


Regulation 

Identification 

number 


0551-AA60 
0551-AA63 


Foreign  Agricultural  Service — Long-Temn  Actions 


Title 


CCC  Supplier  Credit  Guarantee  Program 
Facility  Guarantee  Program  


Regulation 

Identificatkxi 

Number 


0551-AA30 
0551-AA35 


Foreign  Agricultural  Service— Completed  Actions 


Title 


Freedom  of  Infonnation  Act  (FOIA)  Regulations  for  the  Foreign  Agricultural  Sewk» 


Regulation 

Identification 

Number 


0551-AA61 


Forest  Service— Proposed  Rule  Stage 


Hydropower  Applkations 

Indian  Allotments  on  National  Forest  System  Lands 

Small  Tracts  Act  Regulations 

Species  Surplus  to  Domestic  Manufacturing  Needs  

Appeal  of  Decisions  Relating  to  Occupancy  and  Use  of  National  Forest  System  Lands 
Law  Enforcement  Support  Activities 


Regulatk)n 

Identification 

Number 


0596-AA47 
0596-AA52 
0596- AA79 
0596- AB27 
0596-AB45 
0596-AB61 


74284 


USDA 


Sequence 
Number 


409 
410 
4n 
412 
413 
414 
415 

416 
417 
418 
419 
420 

421 
422 


Sequence 
Number 
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Forest  Service— Proposed  Rule  Stage  (Continued) 


TWa 


Noncompetitive  Sale  of  Timber 

Land  Uses;  Special  Uses  Requiririg  Authorizations  

Sale  and  Disposal  ot  National  Forest  System  Timber,  Timber  Export  and  Substitution  Restrictions  

Special  Forest  Products  and  Forest  Botanical  Products  

Detemiining  Fair  Market  Value  for  Recreation  Residence  Use  Authorizations  

rational  Forest  System  Land  and  Resource  Management  Planning  .....; 

National  Environmental  Policy  Act  Documentation  Needed  for  Certain  Small  Administrative  Timber  Sates  on  Na- 
tional Forest  System  Lands  and  Research  Projects  (Forest  Service  Handbook  1909.15,  Chapter  30)  

Notrce,  Comment,  and  Appeal  Procedures  for  National  Forest  System  Projects  and  Activities  

Land  Uses;  Prohibitions;  Paleontotogkal  Resources  

Forest  Service  Trails  Accessibility  Guidelines  

Forest  Service  Outdoor  Recreatk>n  Accessibility  GukJelines  

Intenm  Directive  to  Forest  Sen/ice  Manual  Chapter  1920,  Land  and  Resource  Management  Planning,  FSM  1923, 
Obiectk)n  Process •— • • 

Locatable  Minerals  

National  Environmental  Policy  Act  Documentatkm  Needed  for  Fire  Management  Activities  (Proposed  Interim  Direc- 
tive to  Forest  Servwe  Handbook  1909.15,  Chapter  30)  


Regulation 

ldentifk:ation 

Number 


0596- AB70 
0596- AB74 
0596-AB75 
0596-AB81 
0596-AB83 
0596-AB86 

0596-AB88 
0596-AB89 
•«596-AB91 
0596-AB92 
0596-AB93 

0596-AB97 
0596-AB98 

0596-AB99 


Forest  Service — Final  Rule  Stage 


TNIe 


423  Disposal  of  l^tional  Forest  Timt)er;  Cancellation  of  Timber  Sale  Contracts 

424  I    Collection  of  Reimbursable  Costs  for  Processing  Special-Use  Applications  and  Administration  of  Spedal-Use  Au- 
i      tfionzations 

425  .         Sale  and  Disposal  of  National  Forest  System  Timber,  Extension  of  Timber  Sale  Contracts  To  Pennit  Urgent  Re- 

moval of  Timber  From  Other  Lands  

426  Preference  for  Visitor  Service;  Alaska  National  Forest  Conservatkwi  System  Units 

427  Natk)nal  Environmental  Polk:y  Act  Documentation  Needed  for  Certain  Special  Uses  Permit  Actions  (Final  Interim 

Directive  to  FSH  1909.15,  Chapter  30) 

428  Revisions  to  Road  Management  Polk:y  (Forest  Servne  Manual  Chapter  7710) 

429  Forest  Land  Enhancement  Program 

430  ;    Community  and  Private  Land  Forest  Fire  Assistance  Program  


Regulatkx) 

Identification 

Number 


0596-AB21 

0596-AB36 

0596-AB48 
0596-AB57 

0596-AB73 
0596-AB90 
0596- AB95 
0596-AB96 


Forest  Service — Completed  Actions 

Sequence 
Numtier 

Title 

Regulation 

'  Identification 

Number 

431 
433 

rational  Forest  System  Land  and  Resource  Management  Planning;  Extensk)n  of  Compliance  Deadline 

niarifiratinn  of  Fvtranrrlinarv  Circumstances  lor  Cateoohcal  Exclusions       

0596-AB87 
0596-AB94 
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Forest  Service— Discontinued  Entries 

Regulation 

Identification 

Number 

TWe 

Date 

Comments 

0596-AB80 

Use  of  Fixed  Ar>chors  In  Wilderness 

1 , 1 

10/03/2002 

Withdrawn 

Sequence 
Numtwr 


433 


Tine 


Govemmentwkle  Debarment  and  Suspension  (Nonprocucement)  and  Govemmentwide  Requirements  for  Dmg- 
Froe  Workplace  (Grants) 


Regulatk>n 

Jdentificatkm 

Number 


0505-AA11 


Office  of  the  Secretary— Proposed  Rule  Stage 


434 


Regulatkxi 

ldentifk:atk>n 

Number 


General  l^onprocurement  Regulatk>ns 


0503-AA21 


Office  Of  the  Secretary— Final  Rule  Stage 


435 


Regulation 

IdentifKatkxi 

Number 


Outreach  and  Assistance  for  Disadvantaged  Famiers  and  Ranchers 


0503-AA22 


Rural  Business-Cooperative  Sen/ice— Proposed  Rule  Stage 


Sequence 
Number 


436 
437 
438 
439 
440 
441 


Title 


Business  and  Industrial  Guaranteed  Loan  Program— Miscellaneous  Changes 

Affirmative  Fair  Housing  Marketing  Plan  

Business  and  Industry  Guaranteed  Loan  Program— Financing  Cooperative  Stock  

Rural  Business  Enterprise  Grant  Program • - 

Annual  Renewed  Fee • 

Rural  Business  Investment  Program 

Rural  Business-Cooperative  Service— Rnal  Rule  Stage 


Regulatk>n 

ldentificatk)n 

Number 


0570-AA23 
0570-AA24 
0570-AA26 
0570- AA28 
0570-AA34 
0570-AA35 


445 
446 
447 


Regulatkx) 

ldentifttatk)n 

Number 


Rural  Economfc  Devetopment  Loan  and  Grant  Program 

Alkx:ation  Formulas _  «  . 

Business  and  Industry  Guaranteed  Loan  Program-Oomestic  Lamb  Industry  Adjustment  Assetance  Program  Set- 

Aside • " 

Rural  Business  Enterprise  Grant  Program— Farnn  Bill  Changes • 

B&l  Guaranteed  Loan  Program  Famn  Bill  Changes-Definitk)n  of  Rural  and  Rural  Area 

B&l  Guaranteed  Loan  Program  Famfi  Bill  Changes— Expand  Eligibility  Criteria  -. 

Rural  Business-Cooperative  Service— Completed  Actions 


0570-AA19 
0570-AA30. 

0570-AA31 
0570-AA36 
0570-AA38 
0570-AA39 


Sequence 
Number 


448 
449 


Title 


The  Rural  Business  Enteiprise  Grants  and  Television  Demonstration  Grants-Small/Emerging  Private  Business 


Enterprise " 'oiu'^",lZ^' 

Rural  Business  Opportunity  Grants-Definition  of  Rural  and  Rural  Areas— Fami  Bin  Changes 


Regulatnn 

Identification 

Number 


0570-AA32 
0570- AA37 


74286 


USOA 


Sequence 
Number 


450 
451 
452 
4S3 
454 
4S5 
456 
457 


Sequence 
Number 


458 
459 

460 
461 
462 
463 
464 
465 
466 
467 
468 


470 
471 
472 
473 
474 
475 


Sequence 
Number 


478 
477 
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Rural  Utilities  Service — Proposed  Rule  Stage 


TNto 


Telecommunications  Standards  and  Specifications  for  Materials,  Equipnwrt,  and  Constnx:tion 

Servicing  of  Water  Programs  Loans  and  Grants 

Envirorvnemal  Policies  and  Procedures  

Technical  Assistance  Grants 

Special  Equipment  Contract  (Not  lnciudir>g  Installation).  RUS  Form  396 

Accounting  Requirements  for  RUS  Telecommunications  Borrowers  

Extensions  of  Payments  of  Principal  and  Interest 

Launching  Our  Convnunities  Access  to  Local  Television  Act  of  2000 


Rural  Utilities  Service — Final  Rule  Stage 


TWe 


Natural  Resources  Conservation  Service — Proposed  Rule  Stage 


Natural  Resources  Conservation  Service — Final  Rule  Stage 


Conservation  of  Private  Grazing  Land 
Third-Party  Vendor 


Regulation 

Identification 

Number 


0572-AB40 
0572-AB59 
0572-AB73 
0572-AB75 
0572-AB76 
0572-AB77 
0572-AB79 
0572-AB82 


Settlement  of  Debt  

Demand  Stde  Management  and  Renewable  Energy  Systems  

Electric  Program  Standard  Contract  Forms 

Exemptions  of  RUS  Operational  Controls  Under  Section  306E  of  the  RE  Act 

Telecommunications  Program  Specification  

General  arxl  Pre-Loan  Policies  and  Procedures  ComrTK>n  to  Insured  and  Guaranteed  Loans 

Seismic  Safety 

Record  Retention  Requirements  for  RUS  Electric  and  Telecommunications  Borrowers 

Useful  Life  of  Facility  Determination 

Rural  Broadband  Access  Loans  and  Loan  Guarantees  

Guarantees  for  Bonds  and  Notes  Issued  for  Electrification  Purposes  


Regulation 

Ider^ification 

Number 


0572-AB61 
0572-AB65 
0572-AB67 
0572-AB68 
0572-AB69 
0572-AB72 
0572-AB74 
0572-AB78 
0572-AB80 
0572-AB81 
0572-AB83 


Rural  Utilities  Service— Completed  Actions 

Sequence 
Number 

Tiie 

Regulation 

Identification 

Number 

469 

Meroers  and  Consolidations  of  Electric  Borrowers 

0572-AB63 

1 J 1 

Wetland  Categorical  Minimal  Effects  Exemptions 

Emergency  Watershed  Protection  Program  

Environmental  Quality  Incentives  Program  

Agricultural  Management  Assistance  Program  .... 

Conservation  Security  Program  

Farm  and  Ranch  Lands  Protection  Program 


0578-AA27 
0578-AA30 
0578-AA31 
0578-AA32 
0578-AA36 
0578-AA37 


Regulation 

Ideritification 

Number 


0578-AA29 
0578-AA35 
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Natural  Resources  Conservation  Service — Long-Tenn  Actions 


Sequence 
Number 


478 
479 


TiHe 


Highly  ErodiUe  Land  and  Wetland  Consen/ation 
Forestry  Incentives  Program  


Natural  Resources  Conservation  Service— Completed  Actions 


Sequerwe 
Number 


480 
481 


THIe 


Wetlartds  Reserve  Program 

Wildlife  Habitat  Incentives  Program .#... 


Office  of  Procurement  and  Property  Management — Final  Rule  Stage 


Sequence 
Number 


482 


Title 


Regulation 

Identification 

Number 


0578-AA17 
0578-AA26 


Regulation 

Idei^ification 

Number 


0578-AA33 
0578-AA34 


Office  of  Procurement  and  Property  Management  (OPPM);  Uniform  Procedures  for  the  Acquisition  and  Transfer  of 
Excess  Federal  Property 


Regulation 

Ideritification 

Number 


0599-AA10 


Department  of  Agriculture  (USDA) 
Agricultural  Marketing  Service  (AMS) 


Proposed  Rule  Stage 


169.  NATIONAL  LABORATORY 
ACCREDITATION  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  AuttMrity:  7  USC  138  to  I38i 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract  The  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  FACT  Act)  authorized  the 
establishment  of  the  National 
Laboratory  Accreditation  Program 
(NLAP).  The  NLAP  is  a  volimtary,  fee- 
for-service  program  for  accrediting 
laboratories  that  analyze  for  the 
presence  of  pesticide  residues  in 
agricultural  products.  The  regulations 
will  ensure  that  laboratories  which 
request  accreditation  and  conduct 
residue  testing  of  fresh  firuits  and 
vegetables  for  at  least  one  of  four 
classes  of  pesticides,  or  make  claims  to 
the  public  or  buyers  concerning  the 
residue  levels,  meet  certain  standards. 

Timetable: 


Action 


Data         FR  CHa        Lsgsl  Deadline:  None 


Action 


Date 


FR  Cita 


ANPRM 


11/20/92  57  FR  54727 


ANPRM  Comment        01/1 9/93 

Period  End 
NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  AffSctsd:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  James  V.  Falk, 
Scientist,  Department  of  Agriculture, 
Agrioiltural  Marketing  Service,  Room 
3521-South,  Technical  Services  Branch, 
P.O.  Box  96456,  Room  3523-south, 
Washington,  DC  20090-6456 
Phone:  202  690-4089 
Fax:  202  720-6496 
Email:  james.falk@usda.gov 

RIN:  0581-AB42 

170.  CHANGES  IN  FEES  FOR 
FEDERAL  GRADING  AND 
CERTIFICATION  OF  LIVESTOCK  FOR 
CHICAGO  MERCANTILE  EXCHANGE 
FUTURES  DEUVERIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1621  to  1627 

CFR  CKstion:  7  CFR  53 


Abstract:  The  purpose  of  this  action  is 
to  amend  the  rate  and  procedures  used 
to  charge  applicants  for  Federal  grading 
and  certification  of  livestock  inspected 
for  deliveries  on  commodity  futures 
contracts. 

Timetable: 


Action 


FR  Cita 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  John  E.  VanDyke, 
Branch  Chief,  Department  of 
Ag^icultiu*,  Agricultural  Marketing 
Service,  Room  2619-South,  L&S,  14th 
&  Independence  Avenue  SW, 
Washington.  DC  20250 
Phone:  202  720-6231 
Fax:  202  690-3732 
Email:  john.vandyke@usda.gov 

RIN:  0581-AB66 
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USDA— AMS 


171.  DISCONTINUE  THE  OFFICIAL 

GRADING  OF  IMPORTED  BEEF. 

LAMB,  VEAL,  AND  CALF  CARCASSES 

UNDER  THE  AUTHORITY  OF  THE 

AGRICULTURAL  MARKETING  ACT  OF 

1946 

Priority:  Other  Significant 

L«gal  Authority:  7  USC  1621  through 
1627 

CFR  Citation:  7  CFR  54 

Legal  Deadline:  None 

Atwtract:  The  Agricultiiral  Marketing 
Service  (AMS)  proposes  to  discontinue 
the  official  grading  of  imported  beef, 
lamb,  veal,  and  calf  carcasses.  Current 
regvdations,  promulgated  under  the 
Agricultural  Marketing  Act  of  1946, 
permit  the  official  grading  of  imported 
beef,  lamb,  veal,  and  calf  carcasses 
provided  the  carcasses  are  in 
compliance  with  all  requirements  of  the 
standards  and  regulations. 

Tlmatable: 


Action 


DM*         FR  Cite 


02/01/00  65  FR  4780 
04/03/00 

01/00/03 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Agency  Contact:  Martin  E.  O'Connor. 
Assistant  Chief,  Department  of 
Aghcultiire,  Agriciiltural  Marketing 
Service.  P.O.  Box  96456.  Washington. 
DC  20250-6456 
Phone:  202  720-7046 
Fax:  202  690-4119 

RIN:  0581-AB90 

172.  REVISION  OF  REGULATIONS 
GOVERNING  THE  INSPECTION  AND 
GRADING  SERVICE  OF 
MANUFACTURED  OR  PROCESSED 
DAIRY  PRODUCTS  (DA-00-08) 


f:  Substantive.  Nonsignificant 
Authority:  7  USC  1621  to  1627 

CFR  Citation:  7  CFR  58 

Legal  Deadline:  None 

Abstract:  These  regulations  have  not 
been  updated  since  December  1,  1976. 
The  proposal  will  establish  a  revision 
of  the  existing  regulations  to  strengthen 
program  integrity,  to  update  the 
regulations  to  accurately  reflect 
inspection  and  grading  services 


available,  and  to  clarify  the  meaning  of 
the  regulation  provisions.  The  proposed 
changes  are  not  expjected  to  have  any 
major  impact  on  program  participants 
as  most  participants  are  operating  in  a 
manner  that  is  consistent  with  the 
proposed  changes. 

Timetablo: 


Action 

NPRM 


FR  Cite 


02AXy03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Duane  R.  Spomer, 
Associate  Deputy  Administrator  for 
Standards  and  Grading.  Department  of 
Agriculture.  Agricultural  Marketing 
Service.  Rm.  2746-South.  Dairy 
Programs,  P.O.  Box  96456.  Washington. 
DC  20090-6456 
Phone:  202  720-7473 
Fax:  202  720-2643 
Email:  duane.spomer@usda.gov 

RIN:  0581-AB93 


173.  NATIONAL  ORGANIC  PROGRAM: 
ADO  STANDARDS  FOR  MUSHROOM, 
APICULTURE.  GREENHOUSE,  AND 
HYDROPONIC  PRODUCTION 
SYSTEMS  AND  THE  HANDUNG  OF 
HONEY  (TM-01-09) 

Priority:  Other  Significant 

Legal  Authority:  7  USC  6501  through 

6522 

CFR  Citation:  7  CFR  205 

Legal  Deadlina:  None 

Atwtract:  AMS  is  revising  the 
regulatory  provisions  for  labeling 
agricultural  products  as  organically 
produced  and  handled  (7  CFR  part 
205).  This  rule  will  establish 
production  standards  for  mushroom, 
apiculture,  and  greenhouse  production 
systems  and  handling  standards  for 
apiculture  products.  Also,  this  action 
will  incorporate  the  recommendations 
of  the  National  Organic  Standards 
Board  (NOSB)  finalized  at  its  October 
2001  meeting.  In  )ime  2001.  the  NOSB 
released  and  accepted  public  comment 
on  a  draft  version  of  mushroom  and 
greenhouse  standards.  Concuirently, 
the  NOSB  implemented  a  task  force  to 
develop  production  and  handling 
standards  for  apiculture. 


Proposed  Rule  Stage 


Action 


Date 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  (.evels  Affected:  Federal, 
Tribal,  State.  Local 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Richard  H.  Mathews. 
Program  Manager.  Department  of 
Agricultxire.  Agricultural  Marketing 
Service.  Rm.  2510-South,  14th  & 
Independence  Avenue  SW, 
Washington.  DC  20250 
Phone:  202  720-3252 
Fax:  202  205-7808 
Email:  richard.mathews@usda.gov 

RIN:  0581-AB96 

174.  NATIONAL  ORGANIC  PROGRAM: 
ADD  STANDARDS  FOR  THE  ORGANIC 
CERTIFICATION  OF  WILD  CAPTURED 
AQUATIC  ANIMALS  (TM-01-08) 

Priority:  Other  Significant 

Legal  AuttK>rity:  7  USC  6501  through 
6522 

CFR  Citation:  7  CFR  205 

i.egal  Deadline:  None 

Abstract:  AMS  is  revising  the 
regulatory  provisions  for  labeling  of 
agricultural  products  as  organically 
produced  and  handled  (7  CFR  part 
205).  The  term  "aquatic  animal"  will 
be  incorporated  in  the  definition  of 
livestock  and  to  establish  production 
and  handling  standards  for  operations 
that  capture  aquatic  animals  from  the 
wild.  AMS  has  defined  "aquatic 
animal"  as  any  finfish  or  shellfish  used 
for  human  consumption,  whetiier  taken 
from  regulated  but  bee  roaming  marine 
and  fresh  water  populations  (wild 
captured)  or  propagated  and  raised  in 
a  controlled  or  selected  environment 
(aquaculture).  Production  standards  for 
operations  producing  aquatic  animals 
will  incorporate  requirements  for 
livestock  origin,  feed  ration,  health 
care,  living  conditions,  and 
recordkeeping.  Handling  standards  for 
such  operations  will  address  prevention 
of  commingling  of  organically  produced 
commodities  and  prevention  of  contact 
between  organically  produced  and 
prohibited  substances. 
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USOA— AMS 


Proposed  Rule  Stage 


Timetable: 


AcUon 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Sntali  Entitles  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  State, 
Local,  Tribal.  Federal 

Agency  Contact:  Richard  H.  Mathews. 
Program  Manager,  Department  of 
Agriculture,  Agricultiiral  Marketing 
Service.  Rm.  2510-South,  14th  & 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-3252 
Fax:  202  205-7808 
Email:  richard.mathews@usda.gov 

RIN:  0581-AB97 

175.  LIVESTOCK  MANDATORY 
REPORTING  PROGRAM— LAMB 
AMENDMENT  (LS4)1-08) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
1  in  pari  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0581-AB98 


176.  ESTABUSHING  FEES  FOR 
VOLUNTARY  QUALITY  SYSTEMS 
CERTIFICATION  SERVICES  (LS-00-13) 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  action  is  necessary  to 
ensure  that  volimtary  Quality  Systems 
Certification  Program  (QSCP)  services 
provided  by  the  Agricultural  Marketing 
Service's  Meat  Grading  and 
Certification  Branch  remain  financially 
self-sufficient  and  viable.  The  QSCP  is 
a  voluntary,  audit-based  program 
developed  at  the  request  of  the  industry 
and  others  to  provide  a  means  of 
verifying  value-adding  processes  in  the 
production  and  processing  of 
agricultural  products. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 
Final  Action 


11/00/02 
04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Larry  R.  Meadows, 
Chief,  Meat  Grading  and  Certification 
Branch,  Department  of  Agriculture, 
Agricultiiral  Marketing  Service,  Room 
2628-Soutfa,  Mail  Stop  0248,  L&S,  Meat 
Grading  Branch,  14th  and 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-0343 
Fax:  202  690-4119 
Email:  larry.meadows®usda.gov 

RIN:  0581-AC08 

177.  e  VOLUNTARY  FEDERAL  MEAT 
GRADING  AND  CERTIFICATION 
SERVICES  (LS-02-06) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1622  through 
1624 

CFR  Citation:  7  CFR  54 

Legal  Deadline:  None 

Abstract:  The  Agricultiual  Marketing 
Service  is  amending  the  fees  for 
Voluntary  Meat  Grading  and 
Certification  services  provided  by  the 
Meat  Grading  and  Certification  Branch. 
This  nile  would  amend  section  54.27 
Charges  for  Service  by  replacing  the 
published  rates  with  the  following  rates 
accordingly.  Commitment  Basis 
$55/hour,  Noncommitment  Basis 
$64/hour.  Premium  Basis  $72/hour,  and 
Holiday  Basis  $110/hour.  This 
amendment  would  allow  the  Branch  to 
offset  increased  operating  expenses  and 
decreased  revenue  hours,  and  allow  the 
Branch  to  maintain  a  4-month  operating 
reserve  required  by  the  Agency. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Larry  R.  Meadows, 
Chief,  Meat  Grading  and  Certification 
Branch,  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Room 
2628-South,  Mail  Stop  0248,  L&S,  Meat 
Grading  Branch,  14th  and 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-0343 
Fax:  202  690-4119 
Email:  larry.meadows9usda.gov 

RIN:  0581-AC13 


178.  e  EXEMPTION  OF  ORGANIC 
PRODUCERS  FROM  RESEARCH  AND 
PROMOTIONHIARKETING  ORDER 
ASSESSMENT  (PY-02-002) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  PL  107-171,  sec  10607 

CFR  Citation:  7  CFR  906;  f  CFR  916; 
7  CFR  917;  7  CFR  927;  7  CFR  928;  7 
CFR  929;  7  CFR  932;  7CFR  955;  7  CFR 
956;  7  CFR  958;  7  CFR  966;  7  CFR  981; 
7  CFR  982;  7  CFR  984;  7  CFR  989;  7 
CFR  1150;  7  CFR  1160;  7  CFR  1205; 
7  CFR  1207;  7  CFR  1209;  7  CFR  1210; 
7  CFR  1215;  7  CFR  1216;  7  CFR  1218; 
7  CFR  1219;  7  CFR  1220;  7  CFR  1230; 
7  CFR  1240;  7  CFR  1250;  7  CFR  1260; 
7  CFR  1280;  ... 

Legal  Deedllne:  Final,  Statutory,  May 
13.  2003. 

AlMtract:  Section  501  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (FAIR  Act)  was  amended 
on  May  13,  2002.  The  amendment 
exempts  any  person  that  produces  and 
markets  solely  100  percent  organic 
products  from  pajdng  assessments 
imder  a  commodity  promotion  law.  The 
amendment  further  provides  that  the 
Secretary  amend  any  research  and  • 
promotion  regulations  to  reflect  this 
exemption  within  1  year.  Therefore,  the 
Department  of  Agriculture  is  proposing 
amendments  to  the  research  and 
promotion  regulations  and  applicable 
marketing  order  programs  for  which  it 
has  oversight  The  FAIR  Act  governs  all 
research  and  promotion  and  15 
marketing  order  programs.  Currently, 
there  are  15  established  research  and 
promotion  programs,  with  the 
additional  program  for  Hass  avocados 
in  the  final  stages  of  rulemaking.  The 
Hass  avocado  program  should  be  fully 
implemented  before  this  action  is 
published. 

Timetable: 


Action 


Dele  FR  CMi 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contect  Angela  C.  Snyder, 
Agricultural  Marketing  Specialist, 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  STOP  0256,  1400 
Independence  Avenue  ,SW, 
Washington,  DC  20250 
Phone:  202  720-447^ 
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Fax:  202  720-5631 
RIN:  0581-AC15 


179.  •  NATIONAL  DAIRY  PROMOTION 
AND  RESEARCH  PROGRAM  (DA-02- 
03) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
2  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0581-AC16 

180.  •  USER  FEES  FOR  2003  CROP 
COTTON  CLASSIFICATION  SERVICES 
(CN^)2-006) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  473a 

CFR  Citation:  7  CFR  28 

Legal  Deadline:  Final,  Statutory,  June 
1.  2003. 

Abstract  This  action  would  increase 
the  user  fees  for  cotton  producers  for 
the  2003  crop  cotton  classification 
services  under  the  Cotton  Statistics  and 
Estimates  Act. 

TImatabIa: 


Perishable  Agricultural  Commodities 
Act.  We  have  been  asked  to  clarify  our 
policy  that  coating,  battering,  or 
otherwise  treating  fruits  and  vegetables 
to  maintain  taste,  color,  and/or  texture 
prior  to  or  after  cooking  does  not  alter 
their  character. 

Timetable: 


Action 


FR  Cite 


NPRM 


03/00«)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Norma  Randall 
McDill,  Deputy  Administrator, 
Department  of  Agriculture,  Agricultiu-al 
Marketing  Service,  14th  & 
Independence  Avenue  SW,  Room  2641- 
South,  Washington,  DC  20250 
Phone:  202  720-3193 
Fax:  202  690-1718 
Email:  norma.mcdilldusda.gov 

RIN:  0581-AC17 


181.  e  PACA:  COATING  OR 
BATTERING  FRUITS  AND 
VEGETABLES  DOES  NOT  ALTER 
THEIR  CHARACTER  (FV-02-369) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  499o 

CFR  Citation:  7  CFR  46 

l.egal  Deadline:  None 

Abstract:  On  June  21,  2002,  the  Frozen 
Potato  Products  Institute  petitioned  the 
Agricultural  Marketing  Service  to 
amend  the  definition  of  "fresh  froiits 
and  fresh  vegetables"  under  the 


Action 


f^  Cite 


NPRM  11/0(y02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  James  R.  Frazier, 
Chief,  PACA  Branch.  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  F&V.  P.O.  Box  96456, 
Washington,  DC  20099-6546 
Phone:  202  720-4180 
Email:  james r frazier@usda.gov 

RIN:  0581-AC21 

182.  •  PLANT  VARIETY  PROTECTION 

SERVICES  (ST-02-02) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  2321;  7  USC 

2401 

CFR  Citation:  7  CFR  97 

Legal  Deadline:  None 

Abstract:  The  action  would  establish  a 
new  fee  schedule  covering  various 
administrative  services  that 
stakeholders  are  not  currently  charged 
for  by  the  Plant  Variety  Protection 
(PVP)  Office.  PVP,  as  provided  by  the 
Agricultural  Marketing  Service  is  a 
volimtary,  user-fee  service,  conducted 
under  the  authority  of  the  Plant  Variety 
Protection  Act  of  1970.  The  Act 
requires  that  reasonable  fees  be 
collected  from  applicants  for  plant 
variety  protection  in  order  to  cover 
program  expenses.  Program  obligations 
and  administrative  costs  have  increased 
and  user-fees  have  been  falling  short 
of  projections.  Based  on  the  current 
level  of  activity,  new  service  fees  will 
generate  approximately  $169,000  of 
new  revenue  in  fiscal  year  2003. 

Timetabia: 


FR  Cite 


Ageitcy  Contact:  Paul  Zankowski,  Dr., 
Commissioner,  Plant  Variety  Protection 
Office,  Department  of  Agriculture, 
Agricultural  Marketing  Service,  10301 
Baltimore  Blvd.,  Room  401,  National 
Agricultural  Library,  Beltsville,  MD 
20705 
Phone:  301  504-5518 

RIN:  0581-AC22 

183.  e  USDA  "PRODUCED  FROM" 

GRADEMARK  FOR  SHELL  EGGS  (PY- 

02-007) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1627 

CFR  Citation:  7  CFR  56 

l.egal  Deadline:  None 

Abstract:  The  Agricultural  Marketing 
Service  is  clarifying  requirements  for 
using  the  USDA  "Produced  From" 
grademark  for  shell  eggs.  These 
requirements,  in  effect  since  1998,  are 
causing  confusion  and  need  to  be 
clarified  to  ensure  uniform 
understanding  and  implementation  of 
the  requirements. 

Timetable: 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Raqulrsd:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 


Action 


Dste 


FR  Cite 


NPRM  11/00«)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Rex  A.  Barnes,  Chief. 
Grading  Branch,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Stop  0258,  Poultry  Programs, 
14th  &  Independence  Avenue  SW, 
Washington.  DC  20090-6456 
Phone:  202  720-3271 
Fax:  202  690-3165 
Email:  rex.bames@iisda.gov 

RIN:  0581-AC24 

184.  e  ADMINISTRATIVE 
REQUIREMENTS  FOR  VOLUNTARY 
SHELL  EGG,  POULTRY,  AND  RABBIT 
GRADING  (PY-02-003) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1621  through 
1627 

CFR  CKallon:  7  CFR  56;  7  CFR  70 

l.egal  Deadlina:  None 

Abatract:  The  Agricultural  Marketing 
Service  is  updating  the  administrative 
requirements  for  Federal  volimtary  egg, 
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poultry,  and  rabbit  grading.  The 
regulations,  in  effect  since  the  1950s, 
contain  some  outdated  terms, 
references,  and  phrases  that  need 
updating  to  make  them  current  and 
clear. 

Tlmatabla: 


Action 


Dste 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rex  A.  Barnes,  Chief, 
Grading  Branch,  Department  of 
Agriculture,  Agricultiu^  Marketing 
Service,  Stop  0258,  Poultry  Programs, 


14th  &  Independence  Avenue  SW, 

Washington,  DC  20090-6456 

Phone:  202  720-3271 

Fax:  202  690-3165 

Email:  rex.bamesdusda.gov 

RIN:  0581-AC25 


Department  of  Agriculture  (USDA) 
Agricultural  Marl(eting  Service  (AMS) 


Final  Rule  Stage 


185.  HASS  AVOCADO  PROMOTION, 
RESEARCH,  AND  INFORMATION 
ORDER  (FV-Of -705) 

Priority:  Routine  and  Frequent 

Legal  Authority:  7  USC  7801  to  7813 

CFR  Citation:  7  CFR  1219 

Legal  Deadline:  None 

Abstract;  Under  the  Hass  Avocado 
Promotion,  Research,  and  Information 
Order,  an  industry  board  appointed  by 
the  Secretary  of  Agriculture  will 
conduct  a  program  of  promotion, 
research,  and  information  in  order  to 
increase  consumption  of  fresh  Hass 
avocados  in  the  United  States. 
Domestic  producers  and  importers  will 
pay  an  assessment  of  2.5  cents  per 
pound  on  the  fresh  Hass  avocados  they 
produce  and  import,  respectively,  to 
fund  the  program.  The  board  will  be 
supervised  by  USDA  and  pay  a  user 
fee  to  USDA  to  cover  the  cost  of  USDA 
oversight. 

Timetable: 


186.  MANGO  PROMOTION, 
RESEARCH.  AND  INFORMATION 
ORDER  (FV-01-707) 

Priority:  Routine  and  Frequent 

Legal  Authority:  7  USC  7411  through 
7425 

CFR  Citation:  7  CFR  1206 

Legal  Deadline:  None 

Abstract:  Under  the  Mango  Promotion, 
Research,  and  Information  Order 
(Order),  an  industry  board  appointed  by 
the  Secretary  of  Agriculture  will 
conduct  a  program  of  promotion, 
research,  and  information  in  order  to 
increase  consumption  of  mangos  in  the 
United  States.  Domestic  handlers  and 
importers  will  pay  an  assessment  of 
one  half  cent  per  pound  on  the  mangos 
they  handle  and  import,  respectively, 
to  fund  the  program.  The  board  will 
be  supervised  by  USDA  and  pay  a  user 
fee  to  USDA  to  cover  the  cost  of  USDA 
oversight. 

Timetable: 


Action 


Dste 


FR  Cite 


07/13/01   66  FR  36869 
08/27/01 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Margaret  B.  Irby, 
Assistant  Branch  Chief,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Stop  0244,  Fruit  &  Vegetable 
Programs,  14th  &  Independence  Avenue 
SW.  Washington,  DC  20250-0244 
Phone:  202  720-9915 
Fax:  202  205-2800 
Email:  margaret.irbydusda.gov 

RIN:  0581-AB92 


Action 


Dste         FR  Cits 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/26/02  67  FR  54920 
10/25/02 

03/00/03 


Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Margaret  B.  Irby, 
Assistant  Branch  Chief,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Stop  0244,  Fruit  &  Vegetable 
Programs,  14th  &  Independence  Avenue 
SW.  Washington,  DC  20250-0244 
Phone:  202  720-9915 
Fax:  202  205-2800 
Email:  margaret.irby@usda.gov 

RIN:  0581-AC05 


187.  e  FLUE-CURED  TOBACCO 
ADVISORY  COMMITTEE: 
AMENDMENT  TO  REGULATIONS  (TB- 
02-14) 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  (App.) 
Departmental  Regulation  1042-52 

CFR  Citation:  7  CFR  29 

i.agal  Deadline:  None 

Abstract:  This  action  amends  the  Flue- 
cured  Tobacco  Advisory  Committee 
regulations  by  removing  the  sections 
that  reference  composition  and 
representation  on  the  Committee. 
Removal  of  these  regulations  will 
eliminate  lengthy  rulemaking 
procedures  and  will  allow  the 
Committee  to  react  more  quickly  to 
new  marketing  changes  or  shifts  in  the 
industry  to  maintain  an  orderly 
marketing  system. 

Timetable: 


Action 


Dete 


FR  CHa 


Final  Action  (Direct        11  /00/02 
Final) 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  P.  Ehmcan  m. 
Deputy  Administrator,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Ag  Code  0280.  Tobacco 
Programs,  Room  502  Annex  Bldg.,  P.O. 
Box  96456,  Washington.  DC  20090-6456 
Phone:  202  205-0567 
Fax:  202  205-0235 
Email:  john.duncan3@usda.gov 

RIN:  0581-ACll 
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188.  •  QUALITY  SYSTEMS 
VERIRCATION  PROGRAM  (LS^)2-10) 

Priority:  Substantive,  Nonsignificant 
Lagal  Authority:  7  USC  1621 
CFR  Citation:  7  CFR  62 
Lagal  Daadiina:  None 
Abalract  The  Agrioiltural  Marketing 
Service  is  moving  the  responsibility  for 
the  administration  of  the  Quality 
Systems  Certification  program  from  the 
Livestock  and  Seed  Program's  Meat 
Grading  and  Certification  Branch,  to  the 
Audit,  Review,  and  Compliance 
Branch:  establishing  a  new  user-fee 
schedule  for  the  program;  expanding 
the  scope  of  the  program  to  include  all 
agriciiltural  commodities;  and  changing 
the  name  of  the  program  to  the  Quality 
Systems  Verification  Program. 


Action 


FR  CM* 


Interim  Fmal  Rule 


11/0(y02 


Regulatory  FlaxMlity  Analysia 
Raquirad:  Yes 

Small  Entitiea  Affected:  Businesses 
Government  Levels  Aftactad:  Federal 

Agency  Contact  James  L  Riva.  Chief, 

Audit,  Review,  and  Compliance 

Branch,  Department  of  Agriculture, 

Agricultural  Marketing  Service,  STOP 

0252.  Room  2627-South,  USDA,  AMS, 

LS,  ARC  Branch,  1400  hidependence 

Avenue  SW,  Washington,  DC  20250- 

2052 

Phone:  202  720-1124 

Fax:  202  690-3428 

Email:  james.riva@usda.gov 

RIN:  0581-AC12 

189.  •  NATIONAL  ORGANIC 
PROGRAM,  AMENDMENT  TO  THE 
NATIONAL  LIST  OF  ALLOWED  AND 
PROHIBITED  SUBSTANCES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  6501  through 
6522 

CFR  Citation:  7  CFR  205 

None 


This  action  would  add 
substances  to  the  National  List  of 
Allowed  and  Prohibited  Substances 
recommended  by  the  National  Organic 
Standards  Board. 


Actkm 


FR  CHe 


Interim  Fmal  Rule 


11/0(y02 


Regulatory  Flexttillity  Analysia 
Required:  Yes 

Small  Entltias  Affectadr  Businesses 

Govammant  Lavala  Aftactad:  State 

Fadarallam:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Richard  H.  Mathews, 
Program  Manager,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Rm.  2510-South.  14th  & 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-3252 
Fax:  202  205-7808 
Email:  richard.mathewsSKisda.gov 

RIN:  0581-AC19 


190.  •  TOBACCO  INSPECTION: 
MANDATORY  GRADING  (TB-02-11) 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandataa:  Undetermined 

Lagal  Authority:  Section  759  of  the 
Agriculture,  Rural  Development.  Food 
and  Drug  Administration;  and  Related 
Agencies  Appropriations  Act  for  2002 
(Pub.  L.  107-76) 

CFR  Citation:  7  CFR  29 

Legal  Deadline:  None 

Abstract:  This  rule  will  administer 
mandatory  grading  for  kinds  of  tobacco 
approved  by  a  majority  of  producers 
voting  in  referenda  required  under 
section  759  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  for  2002  (Pub.  L. 
107-76)  (Appropriations  Act).  The 
amended  regulation  will  provide 
mandatory  grading  for  these  types  of 
tobacco  as  places  other  than  designated 
tobacco  auction  markets.  The  amended 
regulations  will  include  non-auction 
tobacco  sold  at  locations  (receiving 
stations)  where  tobacco  is  ofiiered  for 
marketing  or  shipment  into  commmce. 
The  fees  for  providing  this  service 
would  be  established  in  the  same 
manner  as  user  fees  for  grading  of 
tobacco  sold  at  auction  authorized 
under  the  Tobacco  Inspection  Act.  The 
amended  regulations  must  be  made 
effective  by  Jime  1.  2002,  at  the 
beginning  of  the  tobacco  marketing 
season  to  fulfill  the  requirements  of  the 
statute  to  implement  mandatory 
grading. 


Final  Rule  Stag* 


TImatabIa: 


Action 


FR  Cite 


Interim  Final  Rule  05/23A)2  67  FR  36079 

Interim  Final  Rule         05/24/02 

Effective 
Interim  Final  Rule         07/22/02 

Comment  Period 

End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltias  Affected:  No 

Government  Lavela  Affected:  None 

Agency  Contact:  John  P.  Dimcan  m. 
Deputy  Administrator.  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Ag  Code  0280,  Tobacco 
Programs,  Room  502  Annex  Bldg.,  P.O. 
Box  96456,  Washington,  DC  20090-6456 
Phone:  202  205-0567 
Fax:  202  205-0235 
Email:  john.duncan3@usda.gov 

RIN:  0581-AC20    . 

191.  •  ESTABLISHMENT  OF  MINIMUM 
QUALITY  AND  HANDUNG 
STANDARDS  FOR  DOMESTIC  AND 
IMPORTED  PEANUTS  MARKETED  IN 
THE  U.S.  AND  TERMINATION  OF  THE 
PEANUT  MARKETING  AGREEMENT 
AND  ASSOCIATED  RULES  AND 
REGULATK>NS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  996;  7  CFR  997; 
7  CFR  998;  7  CFR  999 

Legal  Deadline:  None 

Abstract:  Under  this  rule,  mandated  by 
the  Farm  Security  and  Rural  Investment 
Act  of  2002  (Pub.  L.  107-171).  a  new 
part  996  is  established  which  requires 
that  all  domestic  and  imported  peanuts 
marketed  in  the  U.S.  be  officially 
inspected.  This  rule  also  establishes 
handling  standards  that  handlers  and 
importers  must  follow  and  edible 
standards  that  all  such  peanuts 
intended  for  edible  use  must  meet  prior 
to  entering  human  consumption 
channels.  Safeguards  to  protect  against 
peanut  quality  concerns  are  also 
specified.  This  rule  also  terminates 
Peanut  Marketing  Agreement  No.  146 
and  its  implementing  rules  and 
regulations  and  the  companion 
regulations  that  apply  to  imported 
peanuts  and  peanuts  handled  by 
persons  not  subject  to  the  Agreement. 
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Timetable: 


Action 


Date 


FR  CHe 


Interim  Final  Rule         1 1/00/02 

Regulatory  Flaxiblllty  Analysis 
Raquirad:  Undetermined 

Small  Entitiea  Affected:  No 


Government  Levela  Affected:  State, 
Local,  Federal 

Federaliam:  Undetermined 

Agency  Contact:  Ronald  L.  Cioffi, 
Chief,  Marketing  Order  Administration 
Branch,  Department  of  Agriculture, 


Agricultural  Marketing  Service,  14th  & 

Independence  Avenue  SW, 

Washington,  DC  20250 

Phone:  202  720-2491 

Email:  ronald.ciofG9usda.gov 

RIN:  0581-AC23 


Departntent  of  Agriculture  (USDA) 
Agricultural  Marketing  Service  (AMS) 


Long-Term  Actions 


192.  COTTON  FUTURES  ACT: 
CHANGING  THE  DESTINATION  OF 
SPOT  MARKETS  (CN-01-004) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  27 

Timetable: 


Action 


Date 


FR  Cite 


07/23/02  67  FR  48050 
09/23/02 


NPRM 

NPRM  Comment 

Period  End 
Next  /Action  Undetemiined 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  EntHies  Affected:  No 

Government  Ljevels  Affected:  None 

Agency  Contact:  Norma  Randall 

McDill 

Phone:  202  720-3193 

Fax:  202  690-1718 

Email:  norma.mcdiIl@usda.gov 

RIN:  0581-ACOO 

193.  e  VOLUNTARY  EGG,  POULTRY, 
AND  RABBIT  GRADING,  INCREASE  IN 
FEES  AND  CHARGES  (PY-02-002) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1621  through 
1627 

CFR  Citation:  7  CFR  56;  7  CFR  70 

l.agal  Deadline:  None 


At>stract:  The  Agricultural  Marketing 
Service  is  increasing  the  fees  and 
charges  for  Federal  volvmtary  egg, 
poultry,  and  rabbit  grading  to  cover 
increase  in  salaries  of  Federal 
employees,  salary  increases  of  State 
employees  cooperatively  utilized  in 
administering  ihe  program,  and  other 
increased  Agency  costs. 

Timetable: 


Action 


Data 


FR  CNa 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetennined 


07/26/02  67  FR  48816 
08/26/02 


Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rex  A  Barnes,  Chief, 
Grading  Branch,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Stop  0258,  Poultry  Programs, 
14th  &  Independence  Avenue  SW, 
Washington,  DC  20090-6456 
Phone:  202  720-3271 
Fax:  202  690-3165 
Email:  rex.bames@usda.gov 

RIN:  0581-AClO 


Department  of  Agriculture  (USDA) 
Agriculturai  Marketing  Service  (AMS) 


195.  GENERAL  SPECIFICATIONS  FOR 
DAIRY  PLANTS  APPROVED  FOR 
USDA  INSPECTION  AND  GRADING 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  58 


Compiatad: 


Reason 


FR  Cite 


Final  Action  07f29m2  67  FR  48971 

Final  Action  Effective    08/28/02 

Regulatory  Flexibility  Analyala 
Required:  No 


194.  e  REMOVAL  OF  COTTONSEED 
CHEMIST  UCENSING  PROGRAM  AND 
FEES  (ST-02-03) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  7  USC  1622  through 
1624 

CFR  Citation:  7  CFR  96 

Lagal  Deadline:  None 

Abatract:  The  Agricultural  Marketing 
Service  (AMS)  is  removing  the 
Cottonseed  Chemist  Licensing  Program. 
The  AMS  budget  office  performed  a 
budget  analysis  that  indicated  that  even 
by  economizing  at  every  opportunity, 
the  program  will  fail  to  maintain 
sufficient  revenue. 

Timetable:  Next  Action  Undetermined 

Regulatory  Fiaxibiiity  Analyala 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  V.  Falk, 
Scientist,  Department  of  Agriculture, 
Agricultiiral  Marketing  Service,  Room 
3521-South,  Technical  Services  Branch, 
P.O.  Box  96456,  Room  3523-south, 
Washington.  DC  20090-6456 
Phone:  202  690-4089 
Fax:  202  720-6496 
Email:  jame8.falkdusda.gov 

RIN:  0581-AC18 


Completed  Actions 


Government  Levela  Affected:  None 

Agency  Contact:  Duane  R.  Spomer 

Phone:  202  720-7473 

Fax:  202  720-2643 

Email:  duane.spomei@usda.gov 

RIN:  0581-AB59 
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196.  REVISION  OF  USER  FEES  FOR 
2002  CROP  COTTON 
CLASSIFICATION  SERVICES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  7  CFR  28 

Completed: 

Rmmmi    Drt»         FW  C>i> 

NPRM  04/iat)2  67  FR  19357 

Final  Action  05/24A)2  67  FR  36501 

Final  Action  Effective    07/01/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Norma  Randall 

McDiU 

Phone:  202  720-3193 

Fax:  202  690-1718 

Email:  norma.mcdill9usda.gov 

RIN:  0581-AC04 

197.  ESTABUSHING  A  LAMB 
PROMOTION,  RESEARCH,  AND 
INFORMATION  ORDER  (LS-01-12) 

Priority:  Routine  and  Frequent 

CFR  Citation:  7  CFR  1280 

Department  of  Agriculture  (USDA) 
Farm  Service  Agency  (FSA) 

199.  REGULATORY  STREAMUNING 
OF  THE  FARM  SERVICE  AGENCY'S 
DIRECT  FARM  LOAN  PROGRAMS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301;  7  USC 
1989;  42  USC  1480 

CFR  Citation:  7  CFR  7;  7  CFR  18 

Legal  Deadline:  None 

AtMtract:  The  Fann  Service  Agency's 
(FSA's)  direct  farm  loan  programs  are 
still  using  the  regulations  and 
handbooks  from  the  former  Farmers 
Home  Administration,  and  still  share 
many  of  its  regulations,  forms,  and 
handbooks  with  the  Rural  Housing 
Service,  Rural  Utilities  Service,  and  the 
Rural  Business-Cooperative  Service. 
This  is  very  amibersome  and  confusing 
to  both  Agency  employees  and  the 
general  public.  This  action  will  move 
all  the  direct  farm  loan  program 
regulations  firom  7  CFR  chapter  18  to 
7  CFR  chapter  7  and  will  allow  FSA 
the  opportunity  to  rewrite  and  re- 
engineer  its  direct  farm  loan  program 
regulations.  This  action  also 
consolidates  a  number  of  actions  that 
were  previously  included  in  the 


Completed: 


FR  cue 


Final  Action  04/11/02  67  FR  17847 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Government  l.eveis  Affected:  Federal 

Agency  Contact  Marlene  M.  Betts 
Phone:  202  720-1111 

RIN:  0581-AC06 

198.  •  FLUID  MILK  PROMOTION 
PROGRAM  (DA-02-02) 

Priority:  Routine  and  Frequent 

Legal  Authority:  7  USC  6401  et  seq 

CFR  Citation:  7  CFR  1160 

Legal  Deedline:  Final,  Statutory, 
August  11,  2002,  Final  Rule  to  be 
implemented  at  beginning  of  the 
month. 

At>stract:  Recently  enacted  Farm 
Security  and  Rural  Investment  of  2002 
(2002  Farm  Bill)  mandated  that  the 
Secretary  of  Agriculture  implement 
certain  amendments — within  90-day8 
after  passage  of  the  Act  (by  8/11/02)— 


regulatory  agenda  under  separate  RINs: 
0560- AE04,  0560- AE07,  0560- AE09, 
0560-AEll,  0560-AE13,  0560-AE14, 
0560-AE15,  0560-AE37.  0560-AE87, 
0560-AE88,  0560-AE90,  0560-AE98, 
and  0560-AE99. 

Timetable: 


Action 


Date 


FR  CM* 


NPRM 


12/00/02 


Reguletory  Flexil>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig, 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW.  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AF60 


Completed  Actions 


to  amend  the  Fluid  Milk  Promotion  Act 
of  1990. 


Timetable: 


Action 


FR  Cits 


Final  Action 


08/01/02  67  FR  49857 


rtegulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Jamison,  Chief, 
Promotion  and  Research  Branch, 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  Stop  0233,  Dairy 
Progams,  1400  Independence  Avenue 
SW,  Washington,  DC  20250-0233 
Phone:  202  720-6909 
Fax:  202  720-0285 
Email:  david.jamison2@usda.gov 

RIN:  0581-AC14 

BUXmG  COOE  3410-02-S 


Proposed  Rule  Stage 


200.  •  PRODUCER 
DISQUAUnCATION  FOR  CROP 
INSURANCE  FRAUD 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-224 

CFR  Citation:  7  CFR  1405 

Legal  Deadline:  None 

AlMtract:  This  rule  implements  the 
provisions  of  the  Agricultural  Risk 
Protection  Act  of  2000  (ARPA)  that 
provide  for  producer  disqualification 
for  crop  insurance  fraud.  In  case  of  a 
violation  committed  by  a  producer,  the 
producer  may  be  disqualified  for  a 
period  of  up  to  5  years  bom  receiving 
any  monet^y  or  non-monetary  benefits 
imder  ARPA,  the  Agricultural  Market 
Transition  Act,  the  Agricultural  Act  of 
1949,  the  Commodity  Credit 
Corporation  Charter  Act,  the 
Agricultural  Adjustment  Act  of  1938, 
title  XII  of  the  Food  Security  Act  of 
1985,  the  Consolidated  Farm  and  Rural 
Development  Act  of  1938,  or  any  law 
that  provides  assistance  affected  by  a 
crop  loss  or  falling  prices.  The 
Secretary  has  discretion  to  consider  the 
severity  of  a  violation  in  determining 
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Proposed  Rule  Stage 


whether  to  impose  a  sanction  and  the 
amount  of  the  sanction. 

Timetable: 


Action 


FR  ens 


NPRM  09/12/02  67  FR  57759 

NPRM  Comment  11/12/02 

Period  End 

Final  Action  To  Be  Determined 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Sectors  Affected:  ill  Crop  Production 

Agency  Contact:  Phillip  Elder, 
Agricultural  Economist,  Department  of 
Agriculture,  Farm  Service  Agency,  MS 
0572,  1400  Indepenedence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  690-8104 
Fax:  202  720-5233 
Email:  phillip elder@wdc.usda.gov 

RIN:  0560-AG70 


201.  •  2002  FARM  BILL 
REGULATIONS-LOAN  EUGIBIUTY 
WITH  PRIOR  DEBT  FORGIVENESS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  1941 

Legal  Deadline:  None 

Abstract:  This  action  will  seek  to 
clarify  language  needed  to  implement 
the  2002  Farm  Bill  provisions  relating 
to  borrowers  who  received  debt 
forgiveness  and  a  change  in  the 
eligibility  requirements  for  direct  farm 
ownership  loans:  (1)  The  legislation 
provides  that  borrowers  who  received 
debt  forgiveness  may  also  be  eligible 
for  new  direct  or  guaranteed  operating 
loans  if  forgiveness  resulted  from  a 
declared  major  emergency  or  natural 
disaster.  However,  besides  areas 
designated  as  natiiral  disasters,  low- 
interest  emergency  loans  are  also 
available  in  areas  under  plant  or  animal 
quarantines.  This  rule  will  obtain 
public  comments  on  the  types  of 
emergencies  or  natural  disasters  to  be 
considered  eligible.  (2)  The  legislation 
changes  an  eligibility  requirement  for 


direct  farm  ownership  loans  from 
persons  who  "operated"  a  farm  to 
persons  who  "participated  in  the 
operation  of  a  farm.  This  rule  will 
obtain  public  comments  on  the 
meaning  of  the  new  term.  The  expected 
cost  is  minimal. 

Timetable: 


Action 


FR  Cite 


NPRM  12AXV02 

Final  Action  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ijeveis.  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig. 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agricidture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^witzig@wdc.fsa.usda.gov 

RIN:  056O-AG81 


Department  of  Agriculture  (USDA) 
Farm  Service  Agency  (FSA) 


Final  Rule  Stage 


202.  e  2002  FARM  BILL 
REGULATIONS-CONSERVATION 
RESERVE  PROGRAM 

Priority:  Economically  Significant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  701;  7  CFR  1410 

Legal  Deadline:  Final,  Statutory^ 
August  10,  2002. 

AlMtract  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  the  Conservation  Reserve  Program 
(CRP).  The  legislation  re-authorized  the 
CRP  through  2007.  Major  changes 
include  increasing  the  acreage  cap  to 
39.2  million  acres,  allowing  for 
managed  haying  and  grazing, 
expanding  the  Farmable  Wetlands  Pilot 
Program  to  all  States,  and  redefining  , 
eligible  land  to  include  a  fixed 
cropping  history  requirement  four  out 
of  die  prior  6  years.  Increased  spending 
of  $1.5  billion  over  10  years  is 
expected. 


Timetable: 


Action 


FR  Cite 


Final  Action 


12/00/02 


CFR  Citation:  7  CFR  762;  7  CFR  764; 
7  CFR  774;  7  CFR  1924;  7  CFR  1943; 
7  CFR  1951;  7  CFR  1955;  7  CFR  1956; 
7  CFR  1962;  7  CFR  1065 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig, 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^writzig®wdc.fsa.usda.gov 

RIN:  0560-AG74 

203.  e  2002  FARM  BILL 
REGULATIONS— GENERAL  CREDIT 
PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-171 


Legal  Deadline:  None 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  form  credit  as  follows:  Eligibility 
time  limits  on  Farm  Service  Agency 
(FSA)  direct  and  guaranteed  farm 
operating  loans  can  be  waived  for  a 
period  of  time  and  more  farmers  can 
qualify  for  FSA  emergency  loan 
finanring;  interest-rate  assistance  on 
guaranteed  operating  loans  is  made 
permanent;  and  annual  authorized  loan 
amoimts  increase.  Beginning  farmer 
and  rancher  programs  are  enhanced. 
Lending  procedures  are  streamlined, 
including  raising  the  threshold  for  - 
which  lenders  can  submit  reduced 
documentation  on  loan  guarantee 
applications.  No  significant  changes  in 
expenditures  are  expected. 
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Final  Rule  Stage 


Timetable: 


Action 


FR  Cite 


Final  Action  12/00/02 

Regulatory  FlexibiUty  Analysis 

Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Mr.  Tom  Witzig, 
Chief,  Regulatory  Review  and  Foreign 
Investment  Disclosure  Branch, 
Department  of  Agriculture,  Farm 
Service  Agency.  Room  0339  South 
Building,  MS  0572,  1400  Independence 


Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom_witzig®wdc.fsa.usda.gov 

RIN:  0560-AG78 


Department  of  Agriculture  (USDA) 
Farm  Service  Agency  (FSA) 


204.  AMENDMENTS  TO  THE 
STANDARDS  FOR  APPROVAL  OF 
WAREHOUSE  FOR  COMMODITY 
CREDIT  CORPORATION  STORAGE 
CONTRACTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  1421:  7  CFR  1423: 
7  CFR  1427 

Timetable: 

Action  Dele  FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AE50 


205.  DELETION  OF  FSA 
REGULATIONS  REGARDING 
COLORADO  RIVER  BASIN  SAUNITY 
CONTROL  PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  702;  7  CFR  703; 
7  CFR  752 

Timetable: 


Action 


FR  Cite 


Final  Action 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig9wdc.fsa.usda.gov 

RIN:  0560-AE54 


206.  AMENDMENTS  TO  THE  DEBT 
SETTLEMENT  POUCIES  AND 
PROCEDURES  TO  CONFORM  TO  THE 
DEBT  COLLECTION  IMPROVEMENT 
ACT  OF  1996 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  792;  7  CFR  1403; 
7  CFR  1404 

Timetable: 

Action Dele  FR  Cite 

NPRM  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig®wdc.fsa.usda.gov 

RIN:  056O-AF22 

207.  AMENDMENTS  TO  THE 
CONSERVATION  RESERVE 
PROGRAM  REGULATIONS 
REGARDING  LAND  EUGIBILITY 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  1410 

Timetable: 


Action 


FR  Cne 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/06/01   66  FR  63339 
02/04/02 


To  Be  Detemiined 

Regulatory  FlexIbUity  Analysis 
Requhnad:  No 

Small  Entltlee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact-  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^witzigOwdc.£sa.usda.gov 

RIN:  0560-AF77 


Long-Term  Actions 


208.  EMERGENCY  CONSERVATION 
PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  701 

Timetable: 


Action 


Dste 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/01/02  67  FR  49879 
09/30/02 

To  Be  Detemf)ined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^witzig®wdc.fsa.usda.gov 

RIN:  0560-AG26 


209.  INTEREST  ASSISTANCE 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  762 

Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^witzig@wdc.fsa.usda.gov 

RIN:  0560-AG46 

210.  OCEAN  FREIGHT  CLAIMS 
ADMINISTRATIVE  APPEAL  PROCESS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  1405;  7  CFR  1499; 
22  CFR  211 
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Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Detemvned 


ftagulatory  FlexMHty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Aliecled:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom__witzig@wdc.fsa.usda.gov 

RIN:  0560-AG4g 

211.  EUMINAT10N  OF  30-DAY  PAST- 
DUE  PERIOD  FOR  FARM  LOAN 
PROGRAM  BORROWERS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  1951 

Timetable: 


Action 


Dste 


FR  Cite 


NPRM 


To  Be  Detemiined 


Regulatory  Flexitiiilty  Analysis 
Required:  Nq 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG50 

212.  TOBACCO  MARKETING  QUOTAS, 
CARDS,  PENALTY  PROVISIONS, 
RECORDKEEPING  AND  REPORTING 

I      Priority:  Other  Significant 

CFR  Citation:  7  CFR  723 

Timetable: 


AcUon 


FR  Cite 


Final  Action 


To  Be  Detemiined 


Regulatory  Flexit>lilty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ljevels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom__witzig@wdc.fsa.usda.gov 

RIN:  056O-AG52 


Long-Term  Actions 


213.  RESCHEDUUNG  GUARANTEED 
LOANS  WITH  BALLOON  PAYMENTS, 
CLARiFK:ATK>N  OF  ANNUAL 
ANALYSIS  REQUIREMENTS  FOR 
GUARANTEED  LENDERS.  AND 
SUBORDINATION  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  762 

Timetable: 


Action 


FR  Cite 


NPRM  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.f8a.usda.gov 

RIN:  0560-AG53 

214.  AMENDMENT  TO  THE 
REGULATIONS  FOR  DETERMINING 
ACREAGE  FOR  SKIP-ROW  COTTON 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  718.107 

Timetable: 

Action  Oele         FR  Cite 


NPRM  To  Be  Detemnined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  i.evels  Affected:  Nbne 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fisa.usda.gov 

RIN:  0560-AG55 

215.  PROMPT  DISASTER  SET-ASIDE 
CONSIDERATION  AND  PRIMARY 
LOAN  SERVICING 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  1951 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/20/02  67  FR  41869 
08/19/02 


To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Tom  Wit^g 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.&a.usda.gov 

RIN:  0560-AG56 

216.  2002-CROP  MARKETING 
QUOTAS  AND  PRK^E  SUPPORT 
LEVELS  FOR  FIVE  KINDS  OF 
TOBACCO 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  723;  7  CFR  1464 

Timetable: 


Action 


Dete 


FR  CMe 


NPRM  To  Be  Detemiined 

Regulatory  Flexil>llity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG58 

217.  2002-CROP  MARKETING  QUOTA 

AND  prk::e  support  level  for  « 

BURLEY  TOBACCO 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  723;  7  CFR  1464 

Timetable: 


Action 


Date 


FR  Cite 


Final  /Action  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG59 

218.  2002-CROP  MARKETING  QUOTA 
AND  PRICE  SUPPORT  LEVEL  FOR 
FLUE-CURED  TOBACCO 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  723;  7  CFR  1464 

Timetable: 


Action 


FR  Cite 


To  Be  Detemiined 


Final  Action 

Regulatory  Flexibility  Analysis 
Requirad:  No 
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Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  torn    witzig®wdc.fsa.usda.gov 

RIN:  056ft-AG60 


219.  SERVICING  MINOR  FARM  LOAN 

PROGRAM  LOANS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  7  CFR  772;  7  CFR  1901- 
E:  7  CFR  1942-A;  7  CFR  1951-E  and 
F:  7  CFR  1956-C 

Timetable;  

FR  Cite 


Action 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom    witzig@wdc.fsa.usda.gov 

RIN:  0560-AG67 


220.  •  2002  FARM  BILL 
REGULATIONS— DIRECT  AND 
COUNTER-CYCUCAL  PAYMENTS 

Priority:  Economically  Significant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  1412 

Legal  Deadline:  Final,  Statutory. 
August  10.  2002. 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  direct  and  counter-cyclical  payments 
for  commodities,  including  peanuts, 
and  for  white  Mrinter  wheat  incentive 
payments.  Specific  provisions  are  as 
follows:  Establishment  of  base  acres 
and  payment  acres  for  a  farm; 
Establishment  of  payment  yield; 
Availability  of  direct  payments; 
Availability  of  counter-cyclical 
payments;  Relation  to  remaining 
payment  authority  under  production 
flexibility  contracts;  Establishment  of 
payment  yield  and  base  acres  for 
peanuts  for  a  form;  Availability  of 
direct  payments  for  peanuts; 
Availability  of  counter-cyclical 
payments  for  peanuts;  Producer 
agreement  required  as  condition  on 
provision  of  direct  payments  and 


counter-cyclical  payments;  Planting 
flexibility;  Administration  generally; 
Availability  of  incentive  payments  for 
certain  producers.  (See  the  attached 
sheets  for  detailed  information.) 

Expected  Cost:  Total  outlays,  exclusive 
of  the  peanut  quota  buyout  are 
expected  to  be  about  $10.9billion  per 
year.  The  peanut  quota  buyout  is 
expected  to  cost  about  $1.3  billion  total 
for  the  years  2003  -  2006. 

Timetabia: 


Action 


FR  Cite 


Final  Action 


To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig, 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture.  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom_witzig@wdc.fsa.usda.gov 

RIN:  056(>-AG71 


Long-Term  Actions 


Pastime  Recovery.  American  Indian 
Livestock  Feed  and  Livestock 
Indenmity  Programs  totaled  $480 
million. 
Timetable: 


221.  •  2002  FARM  BILL 
REGULATIONS-ASSISTANCE  FOR 
UVESTOCK  PRODUCERS 

Priority:  Other  Significant 

Legal  Auttiority:  PL  107-171 

CFR  Citation:  7  CFR  1439 

Legal  Deadline:  None 

Abstract:  The  Secretary  may  provide 
assistance  to  dairy  and  other  livestock 
producers  to  cover  economic  losses 
incurred  by  such  producers  in 
connection  with  the  production  of 
livestock.  The  assistance  may  be:  (1) 
Indemnity  payments  to  livestock 
producers  who  incur  livestock 
mortality  losses;  (2)  Livestock  feed 
assistance  to  livestock  producers 
affected  by  shortages  of  feed;  (3) 
Compensation  for  sudden  increases  in 
production  costs;  and  (4)  Such  other 
assistance,  and  for  such  other  economic 
losses,  as  the  Secretary  considers 
appropriate.  The  legislation  provides 
that  funding  will  be  appropriated  "as 
may  be  necessary  to  carry  out"  the 
program.  For  comparison,  outlays  in  FY 
2001  for  the  Livestock  Assistance. 


Action 


FR  one 


Final  Action 


T6  Be  Determined 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig. 

Chief.  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch. 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom_witzig@wdc.fsa.usda.gov 

RIN:  0560-AG76 


222.  •  2002  FARM  BILL 
REGULATIONS— ACREAGE 
REPORTING  AND  COMMON 
PROVISIONS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  PL  107-171 
CFR  Citation:  7  CFR  718 
Legal  Deadline:  Final,  Statutory. 
August  10.  2002. 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  1)  acreage  reports,  which  the 
Secretary  shall  require  producers  on  a 
farm  to  submit  as  a  condition  on  the 
receipt  of  direct  or  counter-cyclical 
payments  or  marketing  assistance  loans 
or  loan  deficiency  payments,  to  the 
Secretary  annual  acreage  reports;  2) 
producer  agreements  to  be  in 
compliance  with  conservation  and 
other  requirements  in  order  to  be 
eligible  for  direct  and  counter-cyclical 
payments;  3)  transfers  or  changes  of 
interest  in  a  farm;  4)  sharing  of 
payments;  and  5)  for  the  2002  crop 
only,  special  farm  reconstitutions.  in 
lieu  of  lease  and  transfer  of  allotments 
and  quotas  for  flue-cured  tobacco.  Costs 
will  be  minimal. 

Timetable: 

Action 


FR  Cite 


Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 
Small  Entitles  Affected:  No 
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Long-Term  Actions 


Government  Levels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig. 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building.  MS  0572,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG79 

223.  e  2002  FARM  BILL 
REGULATIONS— EQUITABLE  REUEF 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  PL  107-171 

CFR  Citation:  7  CFR  718 

Legal  Deadline:  Final,  Statutory, 
August  10.  2002. 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  equitable  relief,  by  which  the 
Secretary  may  provide  relief  to  any 
participant  that  is  determined  not  to  be 
in  compliance  with  the  requirements  of 
a  covered  program,  and  therefore 
ineligible  for  a  loan,  payment,  or  other 
benefit  under  the  covered  program,  if 
the  participant  (1)  acting  in  good  faith, 
relied  on  the  action  or  advice  of  the 
Secretary  (including  any  authorized 
representative  of  the  Secretary)  to  the 
detriment  of  the  participant;  or  (2) 
failed  to  comply  fully  with  the 
requirements  of  the  covered  program, 
but  made  a  good  faith  effort  to  comply 
with  the  requirements.  The  Secretary 
may  authorize  a  participant  in  a 
covered  program  to  (1)  retain  loans, 
payments,  or  other  benefits  received 
imder  the  covered  program;  (2) 
continue  to  receive  loans,  payments, 
and  other  benefits  under  the  covered 
program;  (3)  continue  to  participate,  in 
whole  or  in  part,  imder  any  contract 
executed  under  the  covered  program; 
(4)  in  the  case  of  a  conservation 
program,  re-enroll  all  or  part  of  the 
land  covered  by  the  program;  and  (5) 
receive  such  other  equitable  relief  as 
the  Secretary  determines  to  be 
appropriate.  Cost  is  expected  to  be 
minimal  due  to  low  incidence  of  cases 
and  low  dollar  amounts  of  relief. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig. 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^witzigdwdc.fsa.usda.gov 

RIN:  0560-AG80 

224.  •  2002  FARM  BILL 
REGULATIONS— TREE  ASSISTANCE 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  783 

l.egal  Deadline:  None 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  assistance  to  orchardists  who  lost 
trees  as  a  result  of  a  natural  disaster. 
"Natural  disaster"  means  plant  disease, 
insect  infestation,  drought,  fire,  beeze, 
flood,  earthquake,  lightning,  and  other 
occurrence,  as  determined  by  the 
Secretary.  Eligible  "trees"  include  trees, 
bushes,  and  vines.  Eligible  losses  will 
be  those  losses  in  excess  of  15  percent 
mortality.  Reimbursement  will  be  75 
percent  of  the  cost  of  re-planting  the 
eligible  loss,  or  at  the  Secretary's 
option,  sufficient  seedlings  to  replant 
the  stand.  Total  assistance  is  limited  to 
$75,000  per  person  or  equivalent  value 
in  seedlings,  and  the  total  acreage  a 
person  can  receive  payments  on  is 
5,000  acres.  There  are  authorized  to  be 
appropriated  such  sums  as  are 
necessary  to  carry  out  the  program.  In 
the  last  TAP  program  (1998),  net 
outlays  were  20.7  million  dollars,  and 
were  before  there  were  payment 
limitations. 

TlmetaMa: 


Action 


FR  Git* 


Action 


FR  Cite 


Rnal  Action 


To  Be  Determined 


Final  Action  '  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact  Mr.  Tom  Witzig, 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572.  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG83 

225.  e  2002  FARM  BILL 

REGULAT10NS-BI0ENERGY 

PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  1424 

Legal  Deadline:  None 

AtMtract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  for  the 
Bioenergy  Program.  The  legislation 
required  the  continuation  of  the 
program  and  made  several  changes:  1) 
Modification  of  the  biodiesel  definition. 
2)  expansion  of  the  list  of  eligible 
commodities,  including  some  grasses, 
fats,  oils  and  greases  and  animal  by- 
products, and  3)  allowing  producers  to 
enter  into  multi-year  contracts  for 
program  payments.  The  legislation 
authorizes  up  to  $150  million  per  fiscal 
year  through  FY  2006.  $0  is  specifically 
provided  for  2007. 

Timetable: 


Action 


FR  Gilt 


1W01AJ2  67  FR  61565 
10A31A)2 

To  Be  Determined 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Mr.  Tom  Witzig,   . 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch. 

Department  of  Agricultiire,  Farm 

Service  Agency.  Room  0339  South 

Building.  MS  0572.  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom_witzigdwdc.fsa.usda.gov 

RIN:  056&-AG84 
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226.  •  2002  FARM  BILL 
REGULATIONS— INCOME  UMITS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  PL  107-171 

CFR  Citation:  7  CFR  1400 


Final,  Statutory. 
August  10.  2002. 

Abstract  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  gross  income  limitations  for  direct 
and  coimter-cyclical  payments  and 
marketing  loan  and  loan  deficiency 
payments.  The  new  provisions  are 
effective  for  2003  and  subsequent  crop 
years.  A  $2.5  million  limitation  will  be 
applied  to  individuals  and  entities  who 
derive  less  than  75  percent  of  their 
average  adjusted  income  from  farming, 
ranching,  or  forestry  operations,  as 
determined  by  the  Secretary.  These 


227.  MEDIATION;  AGRICULTURAL 
LOAN  MEDIATION  PROGRAM 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  7  CFR  1946  subpart  A 

Complatad:  


Reason 


FR  Cite 


Final  Action  09/1  (V02  67  FR  57309 

Regulatory  Flexibility  Analysis 
Rsquired:  Undetermined 

Government  Levels  Affected:  State 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^witzig®wdc.fsa.usda.gov 

RIN:  056O-AE26 

228.  NONINSURED  CROP  DISASTER 
ASSISTANCE  PROGRAM 
REGULATIONS  FOR  THE  2001  AND 
SUCCEEDING  CROP  YEARS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

CFR  Citation:  7  CFR  1437 


Complatad: 


FR  CHS 


Fmal  Action 
Interim  Final  Rule 

Comment  Period 

End 


03/19/02  67  FR  12446 
04/19/02 


Regulatory  FlaxttilNly  Analysis 
Raqulrad:  No 


individuals  or  entities  will  be  ineligible 
to  receive  direct  and  counter-cyclical 
payments,  marketing  loan  gains  and 
loan  deficiency  payments  and  certain 
conservation  payments.  The  2002  Act 
does  not  define  "individual,"  but  does 
define  an  "entity."  Under  the  statute 
an  "entity"  is  a  corporation,  joint  stock 
company,  association,  limited 
partnership,  charitable  organization,  or 
other  similar  entity  (as  determined  by 
the  Secretary),  including  any  such 
entity  or  organization  participating  in 
the  fanning  operation  as  a  partner  in 
a  general  partaership,  a  participant  in 
a  joint  venture,  a  grantor  of  a  revocable 
trust,  or  as  a  participant  in  a  similar 
entity  (as  determined  by  the  Secretary). 
The  gross  income  limit  will  result  in 
savings  about  $23  million  for  2002  to 
2006. 


Department  of  Agriculture  (USDA) 
Farm  Service  Agency  (FSA)     


Govamment  Levels  Affactad:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig®wdc.fsa.usda.gov 

RIN:  0560-AG20 

229.  CONSERVATION  OF  FARMABLE 
WETLANDS 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  1410 

Complatad: 


Reason 


FR  CM* 


Final  Action 


05/02/01   66  FR  22098 


Regulatory  Flexit>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig®wdc.fsa.usda.gov 

RIN:  0560-AG38 

230.  TOBACCO  LOSS  ASSISTANCE 
PROGRAM  AND  AMENDMENTS  TO 
THE  TOBACCO  MARKETING  QUOTA 
REGULATIONS 

Priority:  Other  Significant 

CFR  CRaHon:  7  CFR  1464 


Long-Term  Actions 


Timetabia: 


Action 


FR  Ota 


NPRM 


To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact  Mr.  Tom  Witzig, 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch. 

Department  of  Agriciilture.  Farm 

Service  Agency,  Room  0339  South  ' 

Building,  MS  0572,  1400  Independence. 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.f8a.usda.gov 

RIN:  0560-AG86 


Completed  Actions 


Complalad: 


Reason 


Date 


FR  Cite 


Final  Action 


10/23/01   66  FR  53507 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom^witzig@wdc.fsa.usda.gov 

RIN:  0560-AG40 


231.O0LLECTING  GUARANTEED 
LOSS  PAYMENTS  FROM  FSA  FARM 
LOAN  PROGRAM  BORROWERS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  76^ 

Completed: 

RMSon  Dele         FR  Cite 

Final  Action 


07/01/02  67  FR  44015 


Regulatory  FlexibiiRy  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom_^witzig@wdc.fsa.usda.gov 

RIN:  0560-AG44 
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Completed  Actions 


232.  IMPLEMENTATION  OF  THE  U.S. 
WAREHOUSE  ACT  OF  2000 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  735  to  742 

Completed: 


Reason 


Date 


FR  one 


Final  Action  08/05/02  67  FR  50778 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom__witzig@wdc.fsa.usda.gov 

RIN:  0560-AG45 

233.  HORSE  BREEDER  LOANS 
Priority:  Other  Significant 
CFR  Citation:  7  CFR  764  and  775 
Completed:  


Reason 


FR  Cite 


Notice  07/05/02  67  FR  44799 

Regulatory  Fiexlt>iiity  Analysis 
Required:  No 

Government  Levala  Affactad:  None 

Agency  Contact:  Cathy  Quayle 

Phone:  202  690-4018 

Fax:  202  721-1117 

Email:  cathy__quayle@wdc.usda.gov 

RIN:  056O-AG62 

234.  APPLE  MARKET  LOSS  PAYMENT 
PROGRAM  II 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  1470 

Completed: 


Reason 


Data 


FR  CKe 


NPRM  07/19/02  67  FR  47477 

Final  Action  09/1 2/02  67  FR  5771 9 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom__witzig@wdc.fsa.usda.gov 

RIN:  0560-AG63 

235.  UMITATIONS  ON  AMOUNT  OF 
GUARANTEED  FARM  OWNERSHIP 
AND  OPERATING  LOANS 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  762;  7  CFR  761 


Complatad: 


Reason 


FR  Cite 


Final  Action  •      06/18/02  67  FR  41311 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Phillip  Elder 

Phone:  202  690^8104 

Fax:  202  720-5233 

Email:  phillip elder@wdc.usda.gov 

RIN:  0560-AG64 

236.  SALE  AND  PURCHASE  OF  FLUE- 
CURED  TOBACCO  ACROSS  COUNTY 
UNES  (FLORIDA  AND  GEORGIA) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  723 

Completed:  


Date 


FR  Gils 


Fmal  Action  06/18/02  67  FR  41310 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.«veia  Affected:  None 

Agency  Contact:  Tom  Witzig 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG68 

237.  e  BOLL  WEEVIL  ERADICATION 
LOAN  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1989 

CFR  Citation:  7  CFR  770;  7  CFR  1941 

Legal  Deadline:  None 

Abstract:  The  purpose  of  the  Boll 
Weevil  Eradication  Loan  Program  is  to 
assist  producers,  through  non-profit 
and  state  governmental  agencies,  in  the 
eradication  of  the  boll  weevil  from 
cotton  producing  states.  The  current 
regulations  allow  only  private  non- 
profit organizations  to  be  eligible  for  a 
loan  from  FSA.  State-run  organizations, 
.with  the  same  organizational  and 
operating  staff,  boards,  goals,  and 
purpose,  are  currently  not  authorized 
to  take  part  in  program  benefits.  Also, 
eligible  applicants  must  currently 
dociiment  that  they  are  unable  to  get 
a  loan  elsewhere. 

This  action  will  make  three  changes  to 
the  regulations.  First,  State  Agencies 
dedicated  to  the  elimination  of  the  boll 
weevil  and  recognized  by  APHIS  will 


be  eligible  to  seciire  loan  funds  through 
FSA's  Boll  Weevil  Eradication  Loan 
Program.  Secondly,  eligible  applicants 
will  not  need  to  docimient  that  they 
are  unable  to  get  a  loan  elsewhere.  And 
finally,  the  rule  will  be  moved  from 
7  CFR  1941,  subpart  C,  to  7  CFR  770.  , 

TlmataMa: 


Action 


Date 


FR  one 


Final  Action  06/24/02  67  FR  59770 

Regulatory  Flexibility  Analyals 
Required:  No 

Small  Entitles  Affected:  No 

Government  levels  Affected:  None 

Sectors  Affected:  11192  Cotton 
Fanning 

Agency  Contact*  Phillip  Elder. 
Agricultural  Economist,  Department  of 
Agriculture,  Farm  Service  Agency.  MS 
0572,  1400  Indepenedence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  690-8104 
Fax:  202  720-5233 
Email:  phillip elder@wdc.u8da.gov 

RIN:  056O-AG69 

238.  e  2002  FARM  BILL 
REGULATIONS-MARKETING 
ASSISTANCE  LOANS  AND  LOAN 
DERCIENCY  PAYMENTS;  MILK  PRICE 
SUPPORT  AND  DAIRY  MARKET 
LOSS;  APPLE  MARKET  LOSS 

Priority:  Economically  Significant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  1421;  7  CFR  1425; 
7  CFR  1427;  7  CFR  1430;  7  CFR  1434 

Legal  Deadline:  Final.  Statutory, 
August  10,  2002. 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  commodity  loans  and  loan 
deficiency  payments,  including 
peanuts,  and  the  Milk  Price  Support 
Program.  Specific  provisions  are  as 
follows:  Loan  rates  for  nonrecourse 
marketing  assistance  loans;  Term  of 
loans;  Repayment  of  loans;  Loan 
deficiency  payments;  Payments  in  lieu 
of  loan  deficiency  payments  for  grazed 
acreage;  Special  marketing  loan 
provisions  for  upland  cotton;  Special 
competitive  provisions  for  extra  long 
staple  cotton;  Availability  of  recourse 
loans  for  high  moisture  feed  grains  and 
seed  cotton;  Marketing  assistance  loans 
and  loan  deficiency  payments  for 
peanuts;  Milk  Price  Support  Program; 
National  dairy  market  loss  payments; 
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Dairy  export  incentive  and  dairy 
indemnity  programs;  Adjustments  of 
loans;  Personal  liability  of  producers 
for  deficiencies;  Extension  of  existing 
administrative  authority  regarding 
loans;  Market  loss  assistance  for  apple 
producers.  Total  outlays  are  expected 
to  be  about  $6.2  billion  per  year. 


Action 


FR  CM* 


Final  Aclioo-7CFR       KVHAK  67  FR  63506 

1421 
Final  Action  Effective-    10/08/02 

-7CFR1421 
Final  Action-7CFR       10/18/02  67  FR  64454 

1425, 1427, 1430, 

and  1434 
Final  Action  Effective-   10/15/02 

-7  CFR  1425, 1427. 

1430.  and  1434 

Ragutartory  Haxibiltty  Analysis 
Required:  No 

Govemmant  Levels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig. 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agricultiue,  Farm  • 

Service  Agency.  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  torn witzig@wdc.fsa.usda.gov 

RIN:  0560-AG72 

239.  •  2002  FARM  BILL 
REGULATIONS— SUGAR  PROGRAM 

Priority:  Economically  Significant 

Legal  Autftorlty:  PL  107-171 

CFR  Citation:  7  CFR  1435;  7  CFR  1436 

Legal  Deadline:  Final.  Statutory. 
August  10.  2002. 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  the  Sugar  Program,  which  is  re- 
authorized through  FY  2007.  The 
legislation  terminates  marketing 
assessments;  makes  in-process  sugars 
eligible  for  loans;  reinstitutes  the  "no- 
cost"  provision;  grants  CCC  authority 
to  establish  a  payment-in-kind  program; 
caps  the  minimum  payment 
requirement  for  sugar  beet  growers; 
eliminates  the  forfeiture  penalty; 
provides  for  storage  facility  loans;  and 
establishes  flexible  marketing 
allotments.  A  cost  savings  of  $245 
million  is  expected  for  2002,  and 


Completed  Actions 


average  outlays  of  $78  million  for  2003 
to  2006. 


FR  Cite 


Action 


Final  Action 


08/26/02  67  FR  54926 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agertcy  Contact:  Mr.  Tom  Witzig, 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom_witzig@wdc.fsa.usda.gov 

RIN:  0560-AG73 

240.  •  2002  FARM  BILL 
REGULATIONS— TERMINATION  OF 
PEANUT  MARKET  QUOTA  PROGRAM 
AND  REVISED  FLUE-CURED 
TOBACCO  RESERVE  STOCK  LEVEL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  723;  7  CFR  727 

Legal  Deadline:  Final.  Statutory. 
August  10,  2002. 

AlMtract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  the  termination  of  the  peanut  market 
quota  program  and  the  change  in  the 
flue-cured  tobacco  reserve  stock  level 
It  will  also  repeal  superseded  price 
support  authority.  No  cost  is  expected. 

Timetabia:  4> 


241.  •  2002  FARM  BILL 
REGULATK>NS— PAYMENT  UMITS 

Priority:  Substantive,  Nonsignificant 

Legal  Autlwrlty:  PL  107-171 

CFR  Citation:  7  CFR  1400 

Legal  Daadlina:  Final.  Statutory, 
August  10.  2002. 

Abstract:  This  action  will  implement 
the  2002  Farm  Bill  provisions  relating 
to  payment  limitations  for  direct  and 
counter-cyclical  payments  and 
marketing  loan  and  loan  deficiency 
payments.  The  payment  limitations  per 
"person"  are  as  follows:  $40,000  for 
direct  payments.  $65,000  for  counter- 
cyclical payments  and  $75,000  for  loan 
deficiency  payments  and  marketing 
loan  gains,  for  a  total  amount  of 
$180,000.  In  addition,  the  three-entity 
rule  allows  receipt  of  direct  and 
indirect  payments  through  no  more 
than  three  entities.  If  an  individual 
receives  $180,000  as  an  individual  and 
also  holds  50  percent  in  two 
corporations  not  combined  as  one 
"person."  the  total  amount  received 
directly  and  indirectly  would  be 
$360,000.  The  payment  limitation  will 
result  in  savings  of  $97  million  for 
2002  to  2006. 

TimetalM: 


Action 


Dal* 


FR  Cite 


Final  Action 


10/09/02  67  FR  62871 


Regulatory  Flexibinty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Mr.  Tom  Witzig, 

Chief,  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch. 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG75 


Action 


Date 


FR  Cite 


Final  Action 


10/01/02  67  FR  61468 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig, 

Chief.  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency.  Room  0339  South 

Building,  MS  0572.  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.f8a.u8da.gov 

RIN:  0560-AG77 

242.  •  2002  FARM  BILL 
REGULATIONS— SEA  GRASS  AND 
SEA  OATS  EUGIBILTTY  FOR  THE 
NON^NSURED  DISASTER 
ASSISTANCE  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrtty:  PL  107-171 

CFR  Citation:  7  CFR  1437 

Legal  Daadlina:  None 
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AlMtract:  This  action  will  implement 
the  2002  Farm  Bill  provision  making 
oats  and  sea  grass  eligible  for  the  Non- 
Insured  Disaster  Assistance  Program 
(NAP).  Previously,  NAP  assistance  was 
only  available  for  crops  grown  for 
agricultural  production  or  ornamental 
uses.  It  was  not  available  for  crops 
grown  for  conservation  purposes.  Sea 
oats,  although  used  for  conservation 
purposes,  also  had  been  used  for 
ornamental  purposes  and  was 
determined  to  be  eligible  by  CCC.  Sea 
grass  was  only  used  for  conservation 
purposes  and  was  not  eligible. 
ExpKBCted  cost  is  minimal,  due  to  few 
participants.     , 

Ttonatabla: 


Action 


Data 


FR  en* 


Final  Action 


10/07/02  67  FR  62323 


Regulatory  Flaxiliility  Analyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  Lavala  Affected:  None 


Agency  Contact:  Mr.  Tom  Witzig. 

Chief.  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch. 

Department  of  Agriculture.  Farm 

Service  Agency.  Room  0339  South 

Building,  MS  0572,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom__witzig@wdc.fsa.i'.<^da.gov 

RIN:  0560-AG82 

243.  •  2002  FARM  BILL 
REGULATIONS— APPLE  MARKET 
LOSS  ASSISTANCE  PAYMENT 
PROGRAM  IH 

Priority:  Other  Significant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  1470 

Legal  Daedltaia:  Final.  Statutory. 
August  10.  2002. 

Abstract:  This  final  rule  implements 
the  Apple  Market  Loss  Assistance 
Payment  Program  III.  The  program  will 


provide  direct  payments  to  apple 
producers  to  provide  relief  due  to  the 
low  prices  received  for  their  2000  crop. 


Action 


FR  CNs 


Final  Action 


10/11/02  67  FR  63242 


Regulatory  Flextt>ility  Analysis 
Required:  No 

Small  EntHiea  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Mr.  Tom  Witzig. 

Chief.  Regulatory  Review  and  Foreign 

Investment  Disclosure  Branch, 

Department  of  Agriculture,  Farm 

Service  Agency,  Room  0339  South 

Building.  MS  0572,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  tom witzig@wdc.fsa.usda.gov 

RIN:  0560-AG85 

BUJNQ  COOC  3410-06-S 


Department  of  Agriculture  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


Prerule  Stage 


244.  POTENTIAL  PATHWAYS  FOR 
THE  SPREAD  OF  BOVINE 
SPONGIFORM  ENCEPHALOPATHY  IN 
U.S.  UVESTOCK 

Priority:  Other  Significant 

Legal  Authority:  7  USC  8301  to  8316 

CFR  Citation:  Not  Yet  Determined 

Legal  Daadlina:  None 

AtMtract:  We  are  soliciting  public 
comment  to  help  us  develop 
approaches  to  control  risks  that  dead 
stock  and  nonambulatory  animals  could 
serve  as  potential  pathways  for  the 
spread  of  bovine  spongiform 


encephalopathy,  if  that  disease  should 
ever  be  introduced  into  the  United 
States.  We  are  also  seeking  comments 
on  the  role  of  rendering  in  dead  stock 
disposal.  We  are  publishing  this  notice 
to  collect  information  that  could  help 
us  address  animal  disease  risks 
associated  with  nonambulatory  animals 
and  dead  stock. 

TImatabIa: 


Action 


FR  Cite 


Regulatory  Flexibillty  Analyaia 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Lisa  Ferguson, 
Senior  Staff  Veterinarian,  Department 
of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service.  Unit  41. 
Emergency  Programs.  VS,  4700  River 
Road.  Riverdale.  MD  20737.1237 
Phone:  301  734-8073 


ANPRM 

11/00/02 

RIN:  0579-AB43 

/U^PRM  Comment 

01/00«)3 

.  Period  End 

Department  of  Agriculture  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


Proposed  Rule  Stage 


245.  IMPORTATION  OF  FUJI  VARIETY 
APPLES  FROM  THE  REPUBUC  OF 
KOREA 

Priority:  Other  Significant 

Legal  Authority:  7  USC  166;  7  USC 
450;  7  USC  7711  to  7714;  7  USC  7718; 
7  USC  7731  to  7732;  7  USC  7751  to 
7754;  21  USC  136  to  136a 

CFR  Citation:  7  CFR  3l9.56-2cc 


Legal  Deadline:  None 

Abstract:  This  action  would  amend  the 
regulations  that  allow  Fuji  variety 
apples  to  be  imported  into  the  United 
States.  It  woidd  allow  Fuji  variety 
apples  to  be  imported  fr'om  the 
Republic  of  Korea  imder  a  systems 
approach,  including  strict  cultural 
control  conditions,  from  certified 


orchards.  This  action  is  in  response  to 
a  request  from  the  Republic  of  Korea. 

TImatabIa: 


Action 


Date 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Extended 


04/26/00  65  FR  24423 
06/26A)0 

08/22AX)  65FR50937 
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Proposed  Rule  Stage 


Action 


FR  en* 


10/23/00 


NPRM  Commeni 

PenodEnd 
hJotice  of  Availability      1 1/00/02 

and  Request  for 

Comments;  Pest 

Risic  /Assessment 
Comment  Penod  End    01/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact:  Wayne  D.  Burnett, 

Senior  Import  Specialist.  PIM.  PPQ. 

Department  of  Agriculture.  Animal  and 

Plant  Health  Inspection  Service.  Unit 

140.  4700  River  Road.  Riverdale,  MD 

20737-1236 

Phone:  301  734-6799 

RIN:  0579-AA93 

246.  BLOOD  AND  TISSUE 
COLLECTION  AT  UVESTOCK 
SLAUGHTERING  ESTABUSHMENTS 

Priority:  Other  Significant 

Legal  Authority:  7  USC  8301  to  8316 

CFR  Citation:  9  CFR  71 

Legal  Deadline:  None 

AtMtract:  We  are  considering 
establishing  requirements  for  the 
collection  of  blood  and  tissue  samples 
from  livestock  (horses,  cattle,  bison, 
sheep,  and  swine)  and  poultry  at 
slaughter  establishments  when  it  is 
necessary  for  disease  surveillance. 
Under  this  proposal,  any  person  who 
moves  an  animal  interstate  for  slaughter 
could  only  move  the  animal  to  a 
slaughter  establishment  that  has  been 
approved  by  the  Administrator.  The 
Administrator  would  approve  a 
slaughter  establishment  after 
determining  that  it  is  not  necessary  to 
conduct  testing  at  the  establishment  or 
determining  that  it  is  necessary  to 
conduct  testing  at  the  establishment 
and  the  establishment  provides  space 
and  facilities  to  collect  blood  and  tissue 
samples  for  disease  testing.  This 
collection  of  blood  and  tissue  samples 
would  enable  us  to  identify  animals  at 
slaughter  that  are  aHected  by  various 
communicable  diseases.  This  change 
would  affect  persons  moving  animals 
interstate  for  slaughter,  slaughter  plants 
that  receive  animals  in  interstate 
commerce,  and  in  cases  where  an 
animal  that  tests  positive  can  be 
successfully  traced  back  to  its  herd  or 
flock  of  origin,  the  owners  of  such 
herds  or  flocks.  The  long-term  effects 


of  this  change  would  be  to  improve 
surveillance  programs  for  animal 
diseases  and  to  contribute  to  the 
eventual  control  or  eradication  of  such 
diseases. 

Timetabla: 


Action 


Date 


FR  Cite 


NPRM 


11/00/02 


Agency  Contact:  Stephen  R.  Poe. 
Operations  Officer.  Program  Support 
Staff,  PPQ,  Department  of  Agriculture. 
Animal  and  Plant  Health  Inspection 
Service.  Unit  134.  4700  River  Road. 
Riverdale.  MD  20737-1236 
Phone:  301  734-8247 

RIN:  0579-AB19 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Dr.  Diane  Sutton. 
Senior  Staff  Veterinarian,  VS.  National 
Animal  Health  Programs,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service.  Unit  43.  4700  River 
Road.  Riverdale,  MD  20737-1231 
Phone:  301  734-4363 

RIN:  0579-AB13 

247.  PLUM  POX  COMPENSATION 

Priority:  Other  Significant 

Legal  Authority:  7  USC  166;  7  USC 
7711  to  7712;  7  USC  7714;  7  USC  7731; 
7  USC  7735;  7  USC  7751  to  7754;  sec 
301.75-15  also  issued  under  sec  204. 
title  II.  PL  106-113;  113  Stat  1501A- 
293;  sec  301.75-15  and  301.75.16  also 
issued  under  sec  203;  title  II.  PL  106- 
224.  114  Stat  400  (7  USC  1421  note) 

CFR  Citation:  7  CFR  301.74-5 

Legal  Deadline:  None 

Abstract:  This  rule  provides  for  the 
payment  of  compensation  to  the  owners 
of  commercial  stone  fruit  orchards  and 
fruit  tree  nurseries  who  had  stone  fruit 
trees  or  nursery  stock  destroyed  in 
order  to  control  plum  pox.  The 
payment  of  these  funds  is  necessary  in 
order  to  reduce  the  economic  impact 
of  the  plum  pox  quarantine  on  affected 
commercial  stone  fruit  growers  and 
fruit  tree  nursery  owners.  APHIS 
anticipates  publishing  a  proposed  rule 
to  address  plum  pox  compensation 
issues  that  have  arisen  since  the  close 
of  the  interim  rule's  comment  period. 

Timetable: 


248.  BEES,  BEEKEEPING 
BYPRODUCTS.  AND  BEEKEEPING 
EQUIPMENT  (SECTK)N  610  REVIEW) 

Priority:  Other  Significant 

Legal  Authority:  7  USC  166;  7  USC 
281;  7  USC  450;  7  USC  7701  to  7772; 
21  USC  136  to  136a 

CFR  Citation:  7  CFR  319;  7  CFR  322 

Legal  Deadline:  None 

Abstract:  This  rule  would  revise  the 
regulations  for  the  importation  of 
honeybees  and  honeybee  semen. 
Among  other  things,  it  would  allow, 
under  certain  conditions,  the 
importation  into  the  United  States  of 
honevbees  from  Australia  and 
honeybees  and  honeybee  germ  plasm 
from  New  Zealand.  It  also  would  make 
these  regulations  more  consistent  with 
standards  established  by  the  Office 
International  des  Epizooties.  update 
them  to  reflect  current  research  and 
terminology,  and  simplify  them  and 
make  them  more  useful. 

In  addition,  the  rule  would  combine 
the  regulations  for  the  importation  of 
honeybees  and  honeybee  semen  with 
the  regulations  established  to  prevent 
the  introduction  of  exotic  bee  diseases 
and  parasites  through  the  importation 
of  bees  other  than  honeybees,  certain 
beekeeping  byproducts,  and  used 
beekeeping  equipment.  This  change 
would  make  the  regulations  more 
useful  by  consolidating  all  of  the 
requirements  related  to  the  importation 
of  bees,  beekeeping  byproducts,  and 
used  beekeeping  equipment  into  one 
part. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Intenm  Final  Rule 

Comment  Penod 

End 
NPRM 


09/14AX)  65  FR  55431 

11/13/00 


02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Action 


Dste 


FR  Cits 


08/19/02  67  FR  53844 
11/18/02 

To  Be  Detemiined 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 
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Proposed  Rule  Stage 


Agency  Contact:  Dr.  Wayne  Wehling. 

Permits  and  Risk  Assessment,  PPQ, 

Department  of  Agriculture,  Animal  and 

Plant  Health  Inspection  Service,  Unit 

141,  4700  River  Road,  Riverdale,  MD 

20737-1228 

Phone:  301  734-8757 

RIN:  0579-AB20 


249.  VETERINARY  DIAGNOSTIC  USER 
FEES— S-YEAR  PLAN  FOR  FEES 
(SECTION  610  REVIEW) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorfty:  5  USC  5542;  7  USC 
1622;  7  USC  8301  to  8316;  21  USC  136 
to  136a;  31  USC  3716  to  3717;  31  USC 
3719;  31  USC  3720A;  31  USC  9701 

CFR  Citation:  9  CFR  130 

Legal  Deadline:  None 

Abstract:  We  are  proposing  user  fees 
for  multiple  fiscal  years  for  APHIS' 
Veterinary  Services'  veterinary 
diagnostic  user  fee  goods  and  services. 
We  are  proposing  this  action  in  order 
to  ensure  that  we  recover  the  full  costs 
of  providing  these  goods  and  services. 

Timetable: 


Action 


Data         FR  Cite 


NPRM  02A)0/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Donna  Ford,  User  Fee 

Section  Head.  FSSB.  BASE.  MRPBS. 

Department  of  Agriculture.  Animal  and 

Plant  Health  Inspection  Service.  Unit 

140,  4700  River  Road,  Riverdale,  MD 

20737-1236 

Phone:  301  734-8351 

RIN:  0579-AB22 

250.  SALMONELLA  ENTERfTIDIS 
PHAGE-TYPE  4;  REMOVE  IMPORT 
RESTRICTIONS 

Priority:  Other  Significant 

Legal  AuttK>rlty:  7  USC  450;  7  USC 

7711  to  7714;  7  USC  7751;  7  USC  7754; 
7  USC  8301  to  8316;  21  USC  136  to 
136a;  31  USC  9701;  42  USC  4331  to 
4332 

CFR  Citation:  9  CFR  71;  9  CFR  82;  9 
CFR  94 

Legal  Deadline:  None 

AlMtract:  This  rule  would  amend  the 
regulations  to  remove  import 
restrictions  on  eggs  (other  than 


hatching  eggs)  of  poultry,  game  birds, 
and  other  birds  from  regions  where 
Salmonella  enteritidis  phage-tjrpe  4 
exists.  Previously.  Salmonella 
enteritidis  phage-type  4  had  not  been 
isolated  in  the  United  States;  therefore, 
those  import  restrictions  were 
necessary  to  help  prevent  Salmonella 
enteritidis  phage  type-4  from  being 
introduced  into  this  coimtn   However, 
Salmonella  enteritidis  phage-type  4  is 
now  known  to  be  present  in  the  United 
States.  This  action  would  eliminate 
restrictions  on  the  importation  of  eggs 
from  regions  where  Salmonella 
enteritidis  phage-type  4  exists.  This 
rule  would  also  remove  our  domestic 
regulations  regarding  poultry  disease 
caused  by  Salmonella  enteritidis 
serotype  enteritidis.  These  regulations 
are  no  longer  enforced. 

Timetabla: 


Action 


Dste         FR  Cite 


NPRM  01/00/03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entmas  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Michael  David, 
Asst.  Director,  Sanitary  International 
Standards  Team.  NCIE,  VS,  Department 
of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service.  Unit  33, 
4700  River  Road,  Riverdale,  MD  20737 
Phone:  301  734-8093 

RIN:  0579-AB31 

251.  CHRONIC  WASTING  DISEASE  IN 
ELK  AND  DEER;  INTERSTATE 
MOVEMENT  RESTRICTIONS  AND 
PAYMENT  OF  INDEMNITY 

Regulatory  Plan:  This  entry  is  Seq.  No. 
3  in  part  II  of  this  issue  of  ihe  Federal 
Register. 

RIN:  0579-AB35 

252.  IMPORTATION  OF  MILK  AND 
MILK  PRODUCTS  FROM  FMD 
COUNTRIES 

Priority:  Other  Significant 

Legal  Authority:  7  USC  450;  7  USC 
7711  to  7714;  7  USC  7751;  7  USC  7754; 
7  USC  8303;  7  USC  8306;  7  USC  8308; 
7  USC  8310  to  8311;  7  USC  8315;  21 
USC  136  to  136a;  31  USC  9701;  42  USC 
4331  to  4332 

CFR  Citation:  9  CFR  94 


Legal  Deadline:  None 

Abstract:  This  rule  would  amend  the 
regulations  regarding  the  importation  of 
animal  products  to  establish  additional 
processing  and  handling  requirements 
for  milk  and  milk  products  imported 
from  regions  in  which  foot-and-mouth 
disease  exists.  Additionally,  it  would 
require  that  those  materials,  when 
imported  from  regions  in  which  foot- 
and-mouth  disease  exists,  be 
accompanied  by  government 
certification  regarding  the  production, 
processing,  and  handling  of  the 
materials.  We  believe  these  actions  are 
necessary  to  ensure  that  materials 
containing  the  foot-and-mouth  disease 
virus  are  not  imported  into  the  United 
States. 

Timetable: 


Action 


Dste         FR  Cite 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemmerrt  Levels  Affected:  None 

Agency  Contact:  Dr.  Karen  A.  James- 
Preston,  Assistant  Director.  Technical 
Trade  Services  Team.  NCIE.  VS. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road.  Riverdale,  MD  20737-1231 
Phone:  301  734-8364 

RIN:  0579-AB38 

253.  e  IMPORTATION  OF  SOUD 
WOOD  PACKING  MATERIAL; 
ADOPTK>N  OF  INTERNATK>NAL 
STANDARDS 

Priority:  Other  Significant 

Legal  Authority:  7  USC  166;  7  USC 
450;  7  USC  7711  to  7714;  7  USC  7718; 
7  USC  7731  to  7732;  7  USC  7751  to 
7754;  21  USC  136  to  136a 

CFR  Citation:  7  CFR  319 

Legal  Dea<fline:  None 

AlMtract:  This  proposed  rule  would 
amend  the  regulations  for  the 
importation  of  uimianufactured  wood 
articles  to  adopt  an  international 
standard  entitled  "Guidelines  for 
Regulating  Wood  Packaging  Material  in 
International  Trade"  that  was  approved 
by  the  Interim  Commission  on 
Phytosanitary  Measures  of  the 
International  Plant  Protection 
Convention  on  March  15,  2002.  The 
standard  calls  for  wood  packaging 
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material  to  be  either  heat  treated  or 
fumigated  with  methyl  bromide,  in 
accordance  with  the  Guidelines,  and 
marked  with  an  approved  international 
mark  certifying  treatment.  We  propose 
to  adopt  the  IPPC  Guidelines  because 
recent  analyses  of  pest  interceptions  at 
ports  show  an  increase  in  pests 
associated  with  certain  wood  packaging 
material.  This  increase  in  pests  was 
found  in  wood  packaging  material  that 
does  not  meet  the  IPPC  Guidelines' 
(e.g..  wood  packaging  material  from 
everywhere  except  China,  which  must 


already  be  treated  due  to  past  pest 
interceptions).  There  has  been  a 
decrease  in  pests  associated  with  wood 
packaging  material  from  China, 
however,  since  we  began  requiring  that 
material  be  treated  prior  to  importation. 
This  change  would  affect  all  persons 
using  wood  packaging  material  in 
connection  with  importing  goods  into 
the  United  States. 

Tlmetabto: 


Action 


FR  Cite 


NPRM 


11/00/02 


Department  of  Agriculture  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


254.  ANIMAL  WELFARE;  INSPECTION. 
LICENSING,  AND  PROCUREMENT  OF 
ANIMALS  (SECTION  610  REVIEW) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  2131  to  2159 

CFR  Citation:  9  CFR  1  to  2 

Legal  Deadline:  None 

Abstract:  This  action  would  make 
several  amendments  to  the  Animal 
'  Welfare  Act  regulations  to  clarify  them 
and  improve  their  enforceability.  In 
addition,  it  would  amend  a  number  of 
administrative  procedures  to  make 
them  more  efficient.  We  believe  these 
actions  are  necessar>'  to  help  ensure 
compliance  with  the  regulations  and 
the  Animal  Welfare  Act. 

Timetable: 


Action 


FR  Oil* 


NPRM 

NPRM  Comment 

PenodEnd 
NPRM  Comment 

Period  Reopened 

and  Extended 
NPRM  Comment 

PenodEnd 
Final  Action 


08/04/00  65  FR  47908 
10/03/00 

10/19/00  65  FR  62650 


^^/2omo 


Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Raymond  Nosbaum, 

Senior  Regulatory  Coordinator,  PPQ. 

Department  of  Agriculture.  Animal  and 

Plant  Health  Inspection  Service,  Unit 

131,  4700  River  Road,  Riverdale.  MD 

20737-1231 

Phone:  301  734-6280 

RIN:  0579-AB48 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Dr.  Barbara  Kohn. 

Senior  Staff  Veterinarian.  Animal  Care, 

Department  of  Agriculture,  Animal  and 

Plant  Health  Inspection  Service,  Unit 

84,  4700  River  Road.  Riverdale.  MD 

20737-1234 

Phone:  301  734-7833 

RIN:  0579-AA94 


255.  PHYTOSANITARY  TREATMENT 
BY  IRRADIATION  OF  IMPORTED 
FRESH  FRUITS  AND  VEGETABLES 

Priority:  Other  Significant 

Legal  Authority:  7  USC  166:  7  USC 
450:  7  USC  7701  to  7772:  21  USC  136 
to  136a 

CFR  Citation:  7  CFR  305:  7  CFR  319 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
establish  irradiation  as  a  new  treatment 
alternative  for  the  importation  of 
certain  fresh  fruits  and  vegetables. 
Irradiation  would  be  allowed  as  an 
alternative  to  mitigation  measures  that 
are  required  to  control  certain  species 
of  fruit  flies  in  a  variety  of  imported 
fruits  and  vegetables.  If  this  proposal 
is  adopted,  importers  of  certain  fruits 
and  vegetables  will  have  an  additional 
alternative  to  the  currently  approved 
treatments,  such  as  fumigation  and  cold 
treatment,  for  treating  their  articles.  No 
net  societal  gains  and  losses  other  than 
small  price-related  changes  are 
expected  from  this  rulemaking. 

Timetable: 


Action 


Dale 


FR  CIt* 


Policy  Statenf>ent  lor      05/15/98  63  FR  24433 

Irradiation 

Treatment  of  Fresti 

Fruits  and 

Vegetables 
NPRM  05/26/00  65  FR  341 13 

NPRM  Comnf>enl  07/25/00 

Penod  End 
Supplemental  NPRM     03/15/02  67  FR  11610 
Supptemental  NPRM     04/1 5/02 

Comment  Period 

End 
Final  Action  1 1/00/02 


Final  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  Nu 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Inder  Paul  Gadh. 
Import  Specialist,  Phytosanitary  Issues 
Management  Team,  PPQ,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Unit  140,  4700 
River  Road,  Riverdale,  MD  20737-1236 
Phone:  301  734-5210 


RIN:  0579-AA97 


256.  IMPORTATION  OF 
UNMANUFACTURED  WOOD 
ARTICLES  FROM  MEXICO 

Priority:  Other  Significant 

Legal  Authority:  7  USC  166:  7  USC 

450:  7  USC  7711  to  7714:  7  USC  7718; 
7  USC  7731  to  7732:  7  USC  7751  to 
7754:  21  USC  136  to  136a 

CFR  Citation:  7  CFR  319 

Legal  Deadline:  None 

Abstract:  This  action  would  add 
restrictions  on  the  importation  of  pine 
and  fir  logs  and  lumber,  as  well  as 
other  unmanufactured  wood  articles, 
from  Mexico.  These  wood  articles  from 
Mexico  would  have  to  meet  certain 
treatment  and  handling  requirements  to 
be  eligible  for  importation  into  the 
United  States.  We  believe  this  action 
is  necessary  to  prevent  the  introduction 
into  the  United  States  of  dangerous 
plant  pests,  including  forest  pests,  with 
unmanufactured  wood  articles  from 
Mexico. 

Timetal>le: 


Action 


Date 


FR  Cit* 


NPRM 


06/11/99  64  FR  31512 
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Rnal  Rule  Stage 


Action 


Dal*  FR  Cite 


NPRM  Comment 

PenodEnd 
Final  Action 


08/10/99 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Wayne  D.  Burnett, 

Senior  Import  Specialist.  PIM,  PPQ. 

Department  of  Agriculture.  Animal  and 

Plant  Health  Inspection  Service,  Unit 

140,  4700  River  Road.  Riverdale,  MD 

20737-1236 

Phone:  301  734-6799 

RIN:  0579-AB02 


257.  ESTABUSHMENT  OF  REGIONS 
IN  THE  EUROPEAN  UNION  FOR 
CLASSICAL  SWINE  FEVER,  FOOT- 
AND-MOUTH  DISEASE,  AND  SWINE 
VESICULAR  DISEASE 

Priority:  Other  Significant 

Legal  Authority:  7  USC  450;  7  USC 
7711  to  7714:  7  USC  7751;  7  USC  7754; 
7  USC  8301  to  8316;  21  USC  136  to 
136a;  31  USC  9701;  42  USC  4331  to 
4332 

CFR  Citation:  9  CFR  92;  9  CFR  94;  9 
CFR  98 

Legal  Deadline:  None 

Abstract:  This  action  would  recognize 
certain  regions  in  the  European  Union 
as  regions  where  classical  swine  fever 
is  not  known  to  exist  and  &t)m  which 
live  swine,  swine  semen,  and  pork  and 
pork  products  may  be  imported  into  the 
United  States  under  certain  conditions. 
Additionally,  it  would  recognize  Greece 
as  free  of  swine  vesicular  disease  and 
recognize  eight  regions  in  Italy  as  free 
of  sMrine  vesicular  disease. 


Action 


Dale         FR  Cite 


06/2S/99  64  FR  34155 
08/24/99 


NPRM 

NPRM  Comment 

PenodEnd 
Notice  of  Availability  of  05/03/02  67FR22388 

a  Risk  Assessment 
Comment  Period  End    07/17/02 
FmalAction  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  S.  Anne 
Goodman.  Supervisory  Staff  Officer. 
Regionalization  Evaluation  Services, 
NCIE,  VS.  Department  of  Agriculture, 


Animal  and  Plant  Health  Inspection 
Service.  Unit  38,  4700  River  Road.  ' 
Riverdale.  MD  20737-1231 
Phone:  301  734-4929 

RIN:  0579-AB03 

258.  NURSERY  STOCK  REGULATIONS 
(SECTION  610  REVIEW) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  166;  7  USC 
450;  7  USC  7711  to  7714;  7  USC  7718; 
7  USC  7731  to  7732;  7  USC  7751  to 
7754;  21  USC  136  to  136a 

CFR  Citation:  7  CFR  300;  7  CFR  319 

Legal  Deadline:  None 

Abstract:  We  are  proposing  to  amend 
the  regiilations  for  importing  nursery 
stock  to  provide  additional  treatment 
certifications  for  the  importation  of 
niger  seed  and  lilac,  to  reflect  recent 
changes  in  plant  taxonomy  and  pest 
distributions,  and  to  make  varidus 
changes  to  the  requirements  for 
postentry  quarantine  of  imported 
plants.  We  are  also  proposing  several 
other  amendments  to  update  and  clarify 
the  regulations  and  improve  their 
effectiveness. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


12/28/01   66  FR  67123 
02/26A)2 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  William  Thomas. 

Import  Specialist,  PIM,  PPQ, 

Department  of  Agriculture.  Animal  and 

Plant  Health  Inspection  Service,  Unit 

140,  4700  River  Road,  Riverdale,  MD 

20737-1236 

Phone:  301  734-6799 

RIN:  0579-AB23 

258.  FOOT-AND-MOUTH  DISEASE; 
PAYMENT  OF  INDEMNITY 

Regulatory  Plan:  This  entry  is  Seq,  No. 
4  in  part  II  of  this  issue  of  the  Federal 
Regi^er. 

RIN:  0579-AB34 

260.  INFECTIOUS  SALMOr.  ANEMIA; 
PAYMENT  OF  INDEMNITY 

Priority:  Other  Significant 

Legal  Authority:  7  USC  8301  to  8316 


CFR  Citation:  9  CFR  53 

Legal  Deadlirte:  None 

Abstract:  This  rule  amended  the 
regulations  regarding  the  control  and 
eradication  of  certain  conununicable 
diseases  of  livestock  or  poultry  to 
provide  for  the  payment  of  indemnity 
to  producers  in  the  State  of  Maine  for 
fish  destroyed  due  to  infectious  salmon 
anemia.  Because  depopulation  is 
necessary  to  control  infectious  salmon 
anemia,  a  successful  control  program 
will  provide  for  indemnification  of 
depopulated  fish  to  gain  producer 
support.  This  action  will,  therefore, 
increase  the  effectiveness  of  oiu-  efforts 
to  control  infectious  salmon  anemia  in 
Maine  and  prevent  further  outbreaks  of 
the  disease. 

Timetable: 


Action 


Date         FR  CHs 


04/11/02  67  FR  17605 
06/1 0A)2 


Interim  Final  Rule 
Interim  Rnal  Rule 

Comment  Period 

End 
Affimiation  of  Interim     01/00/03 

Final  Rule 

Regulatory  FlexIMIHy  Analysis 
Required:  Undetermined 

Government  Levela  Affected:  State 

Agency  Contact:  Dr.  Otis  Miller  Jr.. 
National  Aquaculture  Coordinator. 
NAHP.  Veterinary  Services.  Department 
of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service.  Unit  36, 
4700  River  Road,  Riverdale,  MD  20737- 
1231 
Phone:  301  734-8715 

RIN:  057^AB37 

261.  ANIMAL  WELFARE;  POLICY  ON 
TRAINING  AND  HANDUNQ  OF 
POTENTIALLY  DANGEROUS  ANIMALS 

Priority:  Other  Significant 

Legal  Authority:  7  USC  2131  to  2159 

CFR  Citation:  9  CFR  3 

Legal  Deadline:  None 

Abstract  APHIS's  Animal  Wel&re  Act 
regulations  require  exhibitors  and  other 
regulated  entities  that  handle 
potentially  dangerous  animals  to 
provide  a  sufficient  number  of 
adequately  trained  persoimel  to  handle 
and  care  for  the  animals  and  to  provide 
adequate  protection  from  risk  for  the 
general  public  when  animals  are 
exhibited. 

APHIS  is  preparing  a  final  policy 
statement  to  provide  guidance  to 


74308  Federal  Register / Vol.  67.  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


Federal  Register /Vol.  67;  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


74309 


USDA— APHIS 


exhibitors  and  other  regulated"  entities 
for  the  training  and  handling  of 
potentially  dangerous  animals, 
adequate  experience  and  training  of 
trainers,  handlers,  and  attendants,  and 
points  to  consider  when  developing 
emergency  contingency  plans.  The  final 
policy  statement  addresses  the 
comments  received  in  response  to  our 
draft  policy  statement. 

TTinetabte: 

FR  cn* 


spongiform  encephalopathy  agent  are 
not  imported  into  the  United  States. 

TinMtabIa: 


Action 

Draft  Poticy  Statement  02/18/00  65  FR  8318 
Comment  Period  End    04/18/00 
Final  Policy  Statement  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Barbara  Kohn. 

Senior  Staff  Veterinarian,  Animal  Care, 

Department  of  Agriculture,  Animal  and 

Plant  Health  Inspection  Service,  Unit 

84,  4700  River  Road.  Riverdale,  MD 

20737-1234 

Phone:  301  734-7833 

Related  RIN:  Previously  reported  as 

0579-AB12 

RIN:  0579-AB39 


262.  ADDITIONAL  RESTRICTIONS  ON 
THE  IMPORTATION  OF  CERTAIN 
RUMINANT  MEAT,  MEAT  PRODUCTS, 
AND  EDIBLE  PRODUCTS  OTHER 
THAN  MEAT  FROM  BSE  REGIONS 

Priority:  Other  Signijicant 

Legal  Authority:  7  USC  8301  to  8316 

CFR  Citation:  9  CFR  94;  9  CFR  96 

Legal  Deadline:  None 

Abstract:  We  are  amending  the 
regulations  governing  the  importation 
into  the  United  States  of  meat  and  meat 
products  from  ruminants  and  other 
ruminant  products  to  restrict  the 
importation  of  meat  and  meat  products 
from  ruminants  and  certain  other 
ruminant  products  that  were  processed 
or  stored  in  regions  where  bovine 
spongiform  encephalopathy  exists  or 
regions  considered  to  present  an  imdue 
risk  of  introducing  bovine  spongiform 
encephalopathy  into  the  United  States. 
This  action  is  necessary  to  ensure  that 
materials  containing  the  bovine 


Action 


FR  Cite 


Interim  Final  Rule         02/00/03 
Interim  Final  Rule  04/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Donna  L.  Malloy. 
Senior  Staff  Veterinarian,  Technical 
Trade  Services,  NCIE,  VS.  Department 
of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  Unit  38, 
4700  River  Road,  Riverdale,  MD  20737- 
1231 
Phone:  301  734-3277 

RIN:  0579-AB41 

263.  BRUCELLOSIS  IN  SHEEP, 
GOATS,  AND  HORSES;  PAYMENT  OF 
INDEMNITY  (SECTION  610  REVIEW) 

Priority:  Other  Significant 

Legal  AuttK>rity:  7  USC  8301  to  8316 

CFR  Citation:  9  CFR  51 

Legal  Deadline:  None 

Ak>stract:  We  are  proposing  to  amend 
the  brucellosis  indemnity  regulations  to 
allow  us  to  pay  indemnity  for  sheep, 
goats,  and  horses  destroyed  because  of 
brucellosis.  This  action  would  make  it 
easier  to  eliminate  affected  herds/ flocks 
and  infected  animals  as  sources  of 
infection  by  encouraging  herd  and  flock 
owners  to  cooperate  with  our 
brucellosis  eradication  program.  This 
action  is  intended  to  help  reduce  the 
incidence  of  brucellosis  and  the 
likelihood  of  it  spreading  within  the 
United  States. 

Timetable: 


Action 


Dais 


FR  CM* 


09/1 3«)1   66  FR  47593 
11/13/01 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Valerie  Ragan, 
Senior  Staff  Veterinarian,  National 


Rnal  Rule  Stage 


Animal  Health  Programs,  VS, 

Department  of  Agriculture,  Animal  and 

Plant  Health  inspection  Service,  Unit 

43,  4700  River  Road,  Riverdale,  MD 

20737-1231 

Phone:  301  734-7708 

RIN:  0579-AB42 

264.  •  LOW  PATHOGENIC  AVIAN 
INFLUENZA;  PAYMENT  OF 
INDEMNITY 

Priority:  Other  Significant 

Legal  AuttK>rlty:  7  USC  8301  to  8316 

CFR  Citation:  9  CFR  53 

Legal  Deadline:  None 

At)Stract:  We  are  amending  our  general 
indemnity  regulations  to  allow  the 
Department  to  pay  indemnity  to 
contract  growers  and  owners  for 
poultry  destroyed  because  of  low 
pathogenic  avian  influenza  associated 
with  a  disease  situation  in  Virginia. 
The  Department  will  pay  all  eligible 
losses  of  contract  growers  and  up  to 
50  percent  of  eligible  losses  of  owners, 
minus  any  amoimt  paid  to  the  contract 
grower  of  a  flock. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 


11AXV02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Dr.  Cheryl  Hall,  Staff 
Veterinarian,  Planning.  Certification, 
and  Monitoring  Staff,  VS,  Department 
of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  Unit  46,       , 
4700  River  Road,  Riverdale,  MD  20737- 
1231 
Phone:  301  734-4924 

RIN:  0579-AB46 


265.  •  BIOLOGICAL  AGENTS  AND 
TOXINS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
5  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0579-AB47 


Department  of  Agriculture  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


Long-Term  Actione 


266.  IMPORTATION  OF  CERTAIN 
EMBRYOS  AND  ANIMAL  SEMEN 
(SECTION  610  REVIEW) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  9  CFR  98 

Tbnetabla: 


Action 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


07/08/93  58  FR  36625 
09/07/93 


To  Be  Deiermlned 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Roger  Perkins 
Phone:  301  734-8364 

RIN:  0579-AA63 

267.  PLANT  PEST  REGULATIONS; 
UPDATE  OF  CURRENT  PROVISIONS 
(SECTION  610  REVIEW) 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  330 

Timetable: 


Action 


FR  Cite 


09/27/96  61  FR  50767 
12/26/96 


10/09/01   66  FR  51340 
02/06/02 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexlt>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Flanders 
Phone:  301  734-5930 

RIN:  0579-AA80 


268.  IMPORTATION  OF  SOUD  WOOD 
PACKING  MATERIAL 

Priority:  Economically  Significant. 
Major  imder  5  USC  801. 

CFR  Citation:  7  CFR  319 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 
/U^PRM  Comment 

Period  End 
Notice 

Comment  Period  End 
Notice 
NPRM 
NPRM  Comment 

Period  End 


01/20/99  64  FR  3049 
03/22/99 

07/07/99  64  FR  36608 

09/07/99 

10/17/00  65  FR  61301 

01/00/04 

03AXV04 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Raymond  Nosbaum 
Phone:  301  734-6280 


FR  Cite        RIN:  0579-AA99 


269.  HORSE  PROTECTION;  HORSE 
INDUSTRY  ORGANIZATIONS 

Priority:  Other  Signifi(  oat 

CFR  Citation:  9  CFP  U 


Action 


Date 


FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermine5l 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Jodie  Kulpa 
Phone:  301  734-7833 

RIN:  0579-AB04 

270.  PSEUDORABIES  IN  SWINE; 
PAYMENT  OF  INDEMNITY 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  52 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 
interim  Firial  Rule 

Comment  Period 

End 
Affirmation  of  Interim 

Rules 


01/12/99  64  FR  2545 
04/16/99 


04/1 8A)0  65  FR  20706 
06/19/00 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Arnold  C.  Taft 
Phone:  301  734-4916 

RIN:  0579-ABlO 


271.  PHYTOSANITARY  CERTIFICATES 
FOR  IMPORTED  FRUITS  AND 
VEGETABLES 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  319.56  to  319.56- 
8 


Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/29A)1   66  FR  45637 
10/29/01 

To  Be  Determined 


Regulatory  Flexit>ility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Wayne  D.  Burnett 
Phone:  301  734-6799 

RIN:  0579-AB18 


272.  ANIMAL  WELFARE:  MARINE 
MAMMALS;  NONCONSENSUS 
LANGUAGE  AND  INTERACTIVE 
PROGRAMS 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  3 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM  05/30/02  67  FR  37731 

ANPRM  Commerit        07/29/02 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Barbara  Kohn 
Phone:  301  734-7833 

RIN:  0579-AB24 

273.  IMPORTATION  PROHIBITIONS 
BECAUSE  OF  BOVINE  SPONGIFORM 
ENCEPHALOPATHY 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  94.18;  9  CFR  95.1; 
9  CFR  95.4:  9  CFR  95.29  (New) 

Timelal>le: 


Date         FR  Cite 


IRM  Retroactiveiy         12A)7/00 

Effective 
Interim  Final  Rule  08/14/01   66  FR  42595 

Sec  95.29  Effective  08/14/01 
Comment  Period  End  10/1 5/01 
Next  /Action  Undetermined 

Regulatory  Flexil>illty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Doima  L.  Malloy 
Phone:  301  734-3277 


RIN:  057»-AB26 
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274.  ANIMALS  DESTROYED  BECAUSE 

OF  TUBERCULOSIS;  PAYMENT  OF 

INDEMNITY 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  50 

Timetabia: 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Alan  V.  Tasker 
Phone:  301  734-5225 

RIN:  0579-AB30 


Action 


FR  CM* 


02/2(V02  67  FR  7583 
04/22J02 


Interim  Final  Rute 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Raquirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  loseph  Van  Tiem 
Phone:  301  734-7716 

RIN:  0579-AB29 

275.  DRAFT  ACTION  PLAN  FOR  THE 
NOXIOUS  WEEDS  PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  360 

TimatabMs 


276.  TUBERCULOSIS;  INDEMNITY 
FOR  DAIRY  CATTLE 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  50 

Timetable: 


Action 


Date 


FR  Cite 


07/26/02  67  FR  48745 
09/24/02 


Action 


FR  CH* 


Notice  01/28A)2  67  FR  3874 

Comment  Period  End    03/29/02 
Next  /kction  Undetemiined 

Regulatory  FlexMllty  Analysis 
Required:  No 


Interim  Fmal  Rute 
Interim  Final  Rule 

Comment  Period 

End 
Next  Action  Undetermirad 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Van  Tiem 
Phone:  301  734-7716 

RIN:  0579-AB36 

277.  AMEND  REGULATIONS  TO 
HARMONIZE  OUR  IMPORT 
REQUIREMENTS  WITH  PROPOSED 
NATIONAL  TUBERCULOSIS 
ERADICATION  PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  93 


Long-Term  Actions 


Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Rexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  S.  Anne  Goodman 
Phone:  301  734-4929 

RIN:  0579-AB44 

278.  KARNAL  BUNT  COMPENSATION 
Priority:  Other  Significant 
CFR  Citation:  7  CFR  301 
TinMlable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule         05/01/02  67  FR  21561 
Interim  Final  Rule  07/01/02 

Comment  Period 

End 
Next  /Action  Undetemnined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  G.  Spaide 
Phone:  301  734-7819 

Ralatad  RIN:  Related  To  0579-AA83 

RIN:  0579-AB45 


Department  of  Agriculture  (USDA) 

Animal  and  Plant  Health  Inapection  Service  (APHIS) 


Completed  Actions 


279.  IMPORTATION  OF  CLEMENTINES 
FROM  SPAIN 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  300;  7  CFR  319 

Compleled: 

RMSon  Date         FR  Cite 

NPRIM  07/11/02  67  FR  45922 

Final  Action  Effective     10/15/02 

Final  Action  10/21/02  67  FR  64702 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Inder  Paul  Gadh 
Phone:  301  734-5210 

RIN:  0579-AB40 

MjUNG  COOe  3410-34-4 
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Department  of  Agriculture  (USDA) 

Cooperative  State  Research,  Education,  and  Extension  Service  (CSREES) 


Proposed  Rule  Stage 


280.  e  MATCHING  REQUIREMENTS 
FOR  FORMULA  FUNDS  FOR 
AGRICULTURAL  RESEARCH  AND 
EXTENSION  ACTIVITIES  AT  THE  1890 
LAND-GRANT  INSTITUTIONS  AND  AT 
THE  1862  LAND-GRANT 
INSTITUnONS  IN  INSULAR  AREAS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  361a  et  seq; 
7  USC  341  et  seq;  7  USC  1449 

CFR  Citation:  7  CFR  3419  * 

Legal  Deadline:  None 

Abstract:  Passage  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002, 
Sections  7212  and  7213.  has  changed 
the  matching  requirements  for  the  1890 
Land-Grant  histitutions  and  the  1862 
Land-Grant  Institutions  in  insular  areas. 
Issues  regarding  the  use  of  matching 
funds,  soiirces  of  matching  funds,  and 
matching  waivers  for  the  Insular  1862 
Land-Grant  Institutions  need  to  be 
clarified. 

Timetable: 


Action 


FR  Cite 


NPRiyi 
Final  Action 


01/00^ 
08/00/03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ellen  Danus.  Policy 
Specialist,  Department  of  Agriculture, 
Cooperative  State  Research,  Eduqation, 
and  Extension  Service.  STOP  2299, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-2299 
Phone:  202  401-4325 
Fax:  202  401-7752 
Email:  edanus@reeusda.gov 

RIN:  0524-AA25 


281.  •  CSREES  AGRICULTURAL 
EXTENSION  FORMULA  PROGRAMS- 
ADMINISTRATIVE  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  341  et  seq;  7 
USC  1444 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  Passage  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002, 


sections  7212  and  7213,  has  resulted 
in  the  need  for  CSREES  to  clarify  its 
distribution  of  funding,  matching 
requirements,  carryover  provisions,  and 
reporting  requirements  for  Extension 
programs  at  1862  Land-Grant 
Institutions  and  1890  Land-Oant  - 
Institutions. 


Action 


Date         FR  Cite 


NPRIM 


06/00/03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ellen  Danus,  Policy 
Specialist,  Department  of  Agriculture, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  STOP  2299, 
1400  Independence  Avenue  SW. 
Washington,  DC  20250-2299 
Phone:  202  401-4325 
Fax:  202  401-7752 
Email:  edanus@reeusda.gov 

RIN:  0524-AA26 

282.  •  CSREES  AGRICULTURAL 
RESEARCH  FORMULA  PROGRAMS- 
ADMINISTRATIVE  PROVISIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  361a  et  seq; 
7  USC  1445;  7  USC  1622;  16  USC  582a 
et  seq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  Passage  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002, 
sections  7202,  7204,  7212,  and  7213, 
has  resulted  in  the  need  for  CSREES 
to  clarify  its  distribution  of  funding, 
matching  requirements,  carryover 
provisions,  and  reporting  requirements 
for  the  Hatch  Act  funds.  Hatch  Multi- 
State  Research  funds,  Evans-Allen 
Program  funds,  Mclntire-Steimis 
Cooperative  Forestry  Act  funds,  and 
Animal  Health  and  Disease  Research 
funds. 

Timetable: 


Action 


FR  Cite 


NPRM  03/00«)3 

Regulatory  Flexibility  Analysis 
•Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Ellen  Danus,  Policy 
Specialist,  Department  of  Agriculture'. 
Cooperative  State  Research,  Education, 
and  Extension  Service,  STOP  2299, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-2299 
Phone:  202  401-4325 
Fax:  202  401-7752 
Email:  edanus@reeusda.gov 

RIN:  0524-AA27 


283.  e  CSREES  NON-FORMULA 
GRANT  PROGRAMS- 
ADMINISTRATIVE  PROVISIONS 

Priority:  Substantive,  Nonsigiuficant 

Legal  Authority:  7  USC  450i:  PL  loi- 
624;  PL  105-185;  PL  104-127;  ... 

CFR  Citation:  7  CFR  3427;  7  CFR  3400; 
7  CFR  3402;  7  CFR  3405;  7  CFR  3406; 


Legal  Deadline:  None 

Abstract:  CSREES  plans  to  propose  one 
administrative  provision  that  contains 
the  elements  common  to  all  of  the 
competitive  and  noncompetitive  grant 
programs  it  administers.  In  a  relatively 
short  period  of  time,  this  will  allow  the 
Agency  to  apply  basic  rules  to  grant 
programs  that  are  currently  operating 
without  them,  including  new  non- 
formula  grant  programs  created  by  the 
passage  of  the  Farm  Security  and  Riiral 
Investment  Act  of  2002. 

Timelabia: 


Action 


Date 


FR  Cite 


NPRM 


09/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Erin  Daly,  Policy 
Specialist,  Department  of  Agriculture, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  STOP  2299. 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-2299 
Phone:  202  401-3319 
Fax:  202  401-7752 
Email:  edaly@reeusda.gov 

RIN:  0524-AA28 

BIUJNG  COOE  3410-09-S 
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Department  of  Agriculture  (USDA) 
Rural  Housing  Service  (RHS) 


284.  CIVIL  RIGHTS  COMPUANCE 
REQUIREMENTS— 1901 -E  TO  1940-D 

Priority:  Otiier  Significant 

Legal  Authority:  PL  100-259:  29  USC 
794;  PL  94-135;  42  USC  6101  et  seq; 
PL  94-239;  15  USC  1601  et  seq;  EO 
11246;  PL  88-352;  42  USC  2000d  et  seq; 
PL  90-284;  42  USC  3601  to  3619;  PL 
100-430;  PL  92-318:  20  USC  1681  et 
seq;  PL  93-112;  EO  12898 

CFR  Citation:  7  CFR  15:  12  CFR  202: 
28  CFR  42;  45  CFR  90;  41  CFR  60  to 
64;  24  CFR  14:  7  CFR  1940  subpart  D; 
7  CFR  1901  subpart  E 

Legal  Deadline:  None 

AtWtract:  This  ruling  will  effectuate  a 
comprehensive  civil  rights  regulation 
implementing  the  following  laws:  The 
Equal  Credit  Opportunity  Act  (ECOA); 
title  VI  of  the  Civil  Rights  Act  of  1964; 
title  VIII  of  the  Civil  Rights  Act  of  1968. 
as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988  (The  Fair 
Housing  Act);  section  504  Federally 
Conducted  and  Federally  Assisted 
Programs:  title  IX  of  the  Education 
Amendments  of  1972;  Age 
Discrimination  Act  of  1975;  and 
Executive  Orders  11246  and  12898 
(Environmental  Justice).  The  revised 
regulations  will  provide  detailed 
guidelines  for  field  offices  for  improved 
enforcement  and  compliance  with  these 
laws,  which  heavily  impact  the 
Agency's  programs.  Mechanisms  for 
monitoring  compliance  by  field  offices 
and  recipients  of  Federal  financial 
assistance  at  all  levels  will  decrease  the 
Agency's  vulnerability  that  exist  due  to 
noncompliance  with  recently  enacted 
Civil  Rights  legislation. 

Timetable: 


Email:  cllewis@rdmail.rural.usda.gov 
RIN:  0575-AA83 


Action 


FR  CM* 


NPRM  08AXV03 

NPRM  Comment  1 0/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  levels  Affected: 

Undetermined 

Agency  Contact:  Carlton  L.  Lewis. 
Chief,  Program  Compliance  Branch, 
Department  of  Agriculture.  Rural 
Housing  Service,  STOP  0703,  1400 
Independence  Avenue  SW. 
Washington.  DC  20250 
Phone:  202  692-0097 
TDD  Phone:  202  692-0107 
Fax:  202  692-0305 


285.  NATIONAL  FLOOD  INSURANCE 
REGULATIONS 

Priority:  Other  Significant 

Legal  Authority:  7  USC  1989:  42  USC 
1480:  42  USC  4012a:  42  USC  4104b; 
42  USC  4106;  42  USC  4128;  PL  91-152; 
PL  93-234;  PL  103-325;  ... 

CFR  Citation:  7  CFR  1926.  subpart  B: 
7  CFR  1806.  subpart  B 

Legal  Deadline:  None 

Abstract:  The  Agency  is  rewriting  its 
regulations  to  conform  to  the 
requirements  of  the  National  Flood 
Insurance  Reform  Act  of  1994  (NFIRA). 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM  03/00A)3 

NPRM  Comment  05/00/03 

Penod  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  levels  Affected:  State. 
Local.  Tribal.  Federal 

Agency  Contact:  Baxter  Hill.  Technical 
Support  Branch  Chief.  Department  of 
Agriculture,  Rural  Housing  Service, 
Room  6900/Stop  0761,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-1499 

RIN:  0575-AC07 


286.  SERVICING  COMMUNITY 
PROGRAMS  LOANS  AND  GRANTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  7  USC 
1989:  31  USC  3711:  42  USC  1480 

CFR  Citation:  7  CFR  3570  subpart  E; 
7  CFR  1951  subpart  E;  7  CFR  1951 
subpart  O;  7  CFR  1955  subpart  A;  7 
CFR  1955  subpart  B;  7  CFR  1955 
subpart  C;  7  CFR  1956  subpart  C;  7 
CFR  1951  subpart  F 

Legal  Deadline:  None 

Abstract:  The  Agency  is  combining 
seven  regulations  affecting  the  servicing 
of  Community  Programs  loans  and 
grants  into  one  regulation.  There  are  no 
policy  or  procedural  changes.  The 
published  regulation  will  be  simplified 
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by  removing  the  administrative  portion 
and  will  only  contain  the  information 
affecting  the  public. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Govertiment  Levels  Affected:  None 

Agency  Contact:  Beth  Jones,  Loan 
Specialist,  Community  Programs 
Division,  Department  of  Agriculture, 
Rural  Housing  Service,  Room 
0183/Stop  0787.  1400  Independence 
Avenue  SW.  Washington.  DC  20250 
Phone:  202  720-1498 
Email:  epjones@rdmail.rural.usda.gov 

RIN:  0575-AC12 


287.  MULTI-FAMILY  HOUSING  (MFH) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

6  in  part  II  of  this  issue  of  the  Federal 

Register. 

RIN:  0575-AC13 

288.  SELF-HELP  TECHNICAL 
ASSISTANCE  GRANTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  30i;  42  USC 

1480 

CFR  Citation:  7  CFR  1944:  7  CFR  3551 

Legal  Deadline:  None 

Abstract:  The  regulations  for  7  CFR 
1944-1  "Self-Help  Technical  Assistance 
Grants"  is  being  rewritten  and 
renumbered  to  7  CFR  3551.  Changes  are 
proposed  for  clarification  of  policy  and 
procedures  relative  to  the:  1) 
Application  procedure,  which  is 
changing  to  an  annual  competitive 
grant  process:  2)  labor  contribution  of 
participating  families;  3)  monitoring  of 
grantee  progress  through  Self-Help 
Automated  Reporting  and  Evaluation 
System  (SHARES);  and  4)  define  the 
roles  of  Technical  and  Management 
Assistance  Contractors. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  02/00/03 

NPRM  Comment  04/00/03 

Penod  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 
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Government  Levele  Affected:  None 

Agency  Contact:  William  M.  Toney, 
Director,  Single  Family  Housing  Direct 
Loan  Division,  Department  of 
Agriculture,  Rural  Housing  Service, 
Stop  0783,  1400  Independence  Avenue 
SW,  Washington,  DC  20250 
Phone:  202  720-1474 

RIN:  0575-AC20 


289.  COMMUNITY  FACILITIES  DIRECT 
LOAN  PROGRAM-CONSOUDATE, 
SIMPUFY,  AND  UPDATE 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1926 

CFR  Citation:  7  CFR  1942,  subpart  A; 
7  CFR  1942.  subpart  C 

Legal  Deadline:  None 

Abstract:  Community  Programs,  a 
division  of  the  Rural  Housing  Service, 
is  seeking  to  consolidate,  simplify,  and 
update  the  Agency's  regulations  used 
to  administer  the  Community  Facilities 
Direct  Loan  Program.  This  effort  will 
produce  a  user-biendly  tool  to  help 
constituents  and  rural  communities 
seeking  to  develop  their  essential 
community  facilities  for  public  use. 
The  proposed  action  will  have  no 
financial  impact  on  the  public  or 
agency. 

Department  of  Agriculture  (USDA) 
Rural  Housing  Service  (RHS) 


Tlmetalile: 


291.  ENVIRONMENTAL  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  PL  96-510;  PL  94-580; 
PL  94-469;  PL  92-500;  PL  91-190 

CFR  Citation:  40  CFR  300;  40  CFR  260; 
40  CFR  700;  40  CFR  400;  7  CFR  1940 

Legal  Deadline:  None 

Abstract:  The  objective  of  this  action 
is  to  replace  the  existing  environmental 
regulation  and  to  implement  changes  to 
streamline  the  environmental  process 
for  the  Rural  Housing  Service  (RHS) 
and  the  Rural  Business-Cooperative 
Service  (RBS);  to  include  changes 
necessitated  by  amendments  to  various 
environmental  laws.  Executive  orders, 
and  regiilations  applicable  to  the  two 
agencies;  to  clarify  wording;  correct 
inconsistencies;  and  where  applicable, 
to  delete  obsolete  material  and  update 
references  in  other  program  regulations. 


Action 


Date         FR  Cite 


NPRM  03/00/03 

NPRI^  Comment"         05/00«)3 
Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Joseph  Ben-Israel, 
Senior  Loan  Specialist.  Department  of 
Agriculture,  Rural  Housing  Service, 
Room  0183/STOP  0787,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-1490 
Email:  jbenisra@rdmail.rural.usda.gov 

RIN:  0575-AC27 

290.  GUARANTEED  RURAL  RENTAL 
HOUSING  PROGRAM— SECONDARY 
MORTGAGE  MARKET  PARTICIPATION 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301;  7  USC 
1989;  42  USC  1480 

CFR  Citation:  7  CFR  3565 

Legal  Deadline:  None 

Abstract:  Section  538  of  title  V  of  the 
Housing  Act  of  1949  authorizes  USDA 
to  make  commitments  to  guarantee 
loans  for  the  development  of  housing 
and  related  facilities.  By  this  authority, 


the  Riual  Housing  Service  (RHS) 
administers  the  Guaranteed  Rural 
Rental  Housing  Program.  The  RHS, 
through  consultation  with  industry  and 
government  experts  in  the  loan 
guarantee  field,  has  identified  barriers 
to  the  success  of  the  program.  In  the 
case  of  default,  regulations  will  be 
revised  to  allow  for  a  timely  payment 
to  the  investor.  In  addition,  lenders  will 
be  allowed  to  submit  a  claim  for 
"estimated"  losses.  The  RHS  also 
intends  to  lower  the  annual  guarantee 
fee  from  50  to  25  basis  points. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexllillity  Anelysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact*  Douglas  MacDowell. 
Senior  Loan  Specialist,  Department  of 
Agriculture,  Rural  Housing  Service, 
Stop  0781,  1400  Independence  Avenue 
SW.  Washington,  DC  20250-0781 
Phone:  202  720-1627 
Fax:  202  690-3444 
Email:  dmacdowe@rurdev.usda.gov 

RIN:  0575-AC28 
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This  revision  represents  an  important 
contribution  to  the  Department's  efforts 
to  streamline  its  operations  and  realize 
more  efficient  use  of  staff  time.  There 
are  a  nimiber  of  Federal  environmental 
statutes  which  govern  the  management 
of  hazardous  substances,  materials,  and 
wastes.  At  the  present  time,  RHS  and 
RBS  do  not  have  implementing 
regulations  for  these  Federal  statutes. 
The  development  of  implementation 
procediures  for  managing  hazardous 
substances  is  necessary  to  insure 
consistency  in  compliance  with 
Federal,  as  well  as  State,  environmental 
statutes;  to  develop  appropriate  "due 
diligence"  policies  to  ensure  that  the 
maritet  value  of  real  estate  being 
considered  as  security  for  financial 
assistance  adequately  reflects  potential 
contamination  from  hazardous  waste; 
and  to  minimize  the  Agencies'  liability 
with  regard  to  environmental  cleanups 


of  hazardous  waste  in  loan 
processing/ servicing  and  property 
management  activities. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

PefiodEnd 
Final  Action 


09/14/00  65  FR  55784 
11/13/00 

02/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Susan  Wieferich, 
Senior  Environmental  Protection 
Specialist,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Housing  Service,  Room  6900/Stop 
0761,  1400  Independence  Avenue  SW, 
Washington,  DC  20250 


74314  Federal  Register/ Vol.  67.  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


USOA— RHS 


Phone:  202  720-9647 
RIN:  0575-AB98 

292.  DIRECT  SECTION  502  AND  504 
SINGLE-FAMILY  HOUSING  PROGRAM 

Priority:  Other  Significant.  Major  under 
5  use  801. 

Legal  Authority:  5  USC  301:  7  USC 
1989:  42  USC  1480;  31  USC  3700 

CFR  Citation:  7  CFR  1806:  7  CFR  1900: 
7  CFR  1944;  7  CFR  1951:  7  CFR  1955: 
7  CFR  1956:  7  CFR  1965:  7  CFR  3550 

Legal  Deadline:  None 

Abstract:  The  Rural  Housing  Service 
reopened  the  comment  period  on  four 
sections  of  this  regulation  seeking 
potential  changes  to  the  definition  of 
modest  housing  and  calculation  of 
payment  subsidies.  The  Agency  has 
reviewed  the  comments  and  will  be 
publishing  minor  corrections  and 
clarifications  in  the  existing  regulation. 
In  addition,  the  Agency  will  provide 
an  updated  definition  of  modest 
housing  moving  away  from  reliance  on 
the  section  203(b)  mortgage  limits  set 
by  the  Department  of  Housing  and 
Urban  Development.  The  Agency  will 
use  more  localized  data  and  provide 
clearer  guidance  to  ensure  compliance 
with  our  mission  to  finance  housing 
that  is  decent,  safe,  sanitarv'.  and 
modest.  No  chaqges  in  the  payment 
subsidy  are  anticipated. 

TInwtabIa: 


Action 


FR  Gila 


NPRM 

NPRM  Comment 

Penod  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Penod 

End 
Interim  Final  Rule 

Effective 
Final  Action 


04/08/96  61  FR 15395 

06/07/96 

1 1/22/96  61  FR  59762 
12/26/96 


12/26/96 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Nu 

Government  Levels  Affected:  None 

Agency  Contact:  William  M.  Toney. 
Director.  Single  Family  Housing  Direct 
Loan  Division.  Department  of 
Agriculture.  Rural  Housing  Service. 
Stop  0783,  1400  Independence  Avenue 
S\V.  Washington.  DC  20250 
Phone:  202  7^0-1474    • 

RIN:  0575-AB99 


293.  GUARANTEED  SINGLE-FAMILY 

HOUSING 

Priority:  Other  Significant 

Legal  Authority:  5  USC  30l:  7  USC 
1989:  42  USC  1480 

CFR  Citation:  7  CFR  3555:  7  CFR  1980. 
subpart  D 

Legal  Deadline:  None 

Abstract:  The  Rural  Housing  Service  is 
rewriting  the  regulations  governing  the 
Guaranteed  Single-Family  Housing 
program  to  provide  better  clarity  and 
consistency  within  the  program.  The 
action  is  taken  to  update  the 
regulations  to  current  mortgage 
industn.'  standards  and  provide  more 
guidance  on  program  oversight  and 
monitoring. 

TImatabIa: 

Action 


Date  FR  Cite 


12/15/99  64  FR  70124 
02/14/00 


NPRM 

NPRM  Comment 

Penod  End 
Ftnal  Action  08/00/03 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Roger  Glendenning. 

Deputy  Director,  Guaranteed  Loan 

Division.  Department  of  Agriculture, 

Rural  Housing  Service.  Room 

2248/Stop  0784.  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

0780 

Phone:  202  720-1480 

Fax:  202  205-2476 

Email: 

rglendenning@rdmail.rural.usda.gov 

RIN:  0575-AC18 

294.  OPERATING  ASSISTANCE  FOR 
MIGRANT  FARMWORKER  PROJECTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  1989;  42  USC 
1484:  42  USC  1486;  42  USC  1490a;  PL 
105-276,  sec  599c 

CFR  Citation:  7  CFR  1944.  subpart  D; 
7  CFR  1930,  subpart  C 

Legal  Deadline:  None 

Abstract:  Regulation  implements  the 
provisions  of  Public  Law  105-276, 
enacted  October  21.  1998,  which 
amended  section  521  of  the  Housing 
Act  of  1949.  This  amendment  provides 
that,  for  migrant  farmworker  housing 
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projects  financed  under  section  514  or 
516  of  the  Housing  Act.  the  Secretary 
may.  at  the  request  of  the  owner, 
permit  amounts  provided  for  rental 
assistance  under  section  521  to  be  used 
to  provide  assistance  for  the  costs  of 
operating  the  project. 

Timetable: 


Action 


Date 


FR  Cite 


11/02/00  65  FR  65790 
01/02/01 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Lay  field. 
Senior  Loan  Specialist.  Department  of 
Agriculture.  Rural  Housing  Service. 
Room  1239/STOP  0781.  1400 
Independence  Avenue  SW. 
Washington.  DC  20250-0781 
Phone:  202  690-0759 
Fax:  202  690-3444 
Email:  dlayfiel@rdmail.rural.usda.gov 

RIN:  0575-AC24 

295.  TECHNICAL  ASSISTANCE  TO 
ENCOURAGE  THE  DEVELOPMENT  OF 
DOMESTIC  AND  MIGRANT  FARM 
LABOR  HOUSING 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  1484;  42  USC 

I486 

CFR  Citation:  7  CFR  1944,  subpart  D 

Legal  Deadline:  None 

Abstract:  Section  514  of  title  V  of  the 
Housing  Act  of  1949  authorizes  USDA 
to  make  loans  for  farm  labor  housing. 
Section  516  of  the  Act  authorizes 
USDA  to  make  grants  for  the  same 
purpose.  These  authorities  are 
implemented  through  7  CFR  part  1944. 
subpart  D.  Section  516  also  authorizes 
USDA  to  provide  financial  assistance  to 
private  and  public  nonprofit  agencies 
to  encourage  the  development  of  farm 
labor  housing.  Recipients  of  this 
financial  assistance,  in  turn,  assist  other 
organizations  obtain  loans  and  grants 
for  the  construction  of  farm  labor 
housing.  This  regulation  change  will 
incorporate  the  "technical  assistance" 
provision  of  the  statute  into  7  CFR 
1944.  The  amount  of  assistance  is 
limited  by  statute  to  10  percent  of  the 
total  section  516  allocation. 
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Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comnrient 

Period  End 
Final  Action 


06/01/01   66  FR  29739 
07/31A)1 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Layfield, 
Senior  Loan  Specialist.  Department  of 
Agricultiire,  Rural  Housing  Service, 
Room  1239/STOP  0781.  1400 


Independence  Avenue  SW. 

Washington,  DC  20250-0781 

Phone:  202  690-0759 

Fax:  202  690-3444 

Email:  dlayfiel@rdmail.rural.usda.gov 

RIN:  0575-AC25 

BUJNQ  COM  3410-XV-S 


Department  of  Agriculture  (USDA) 
Federal  Crop  Insurance  Corporation  (FCIC) 
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296.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  SUBPART  D; 
APPUCATION  FOR  CROP 
INSURANCE 

Priority:  Other  Significant 

Legal  Authority:  7  USC  isoeQ) 

CFR  Citation:  7  CFR  400 

Legal  Deadline:  None 

Abstract:  The  Federal  Crop  Insurance 
Corporation  amends  the  General 
Administrative  Regulations  by  revising 
the  "Collection  of  Information  and  Data 
(Privacy  Act)"  statement  foimd  on  the 
general  crop  insurance  application.  The 
proposed  amendments  to  the  statement 
include  defining  "substantial  beneficial 
interest"  as  those  persons  whose 
interest  in  the  policyholder  is  in  excess 
of  10  percent.  Other  minor  changes 
have  been  made  to  more  fully  comply 
with  provisions  of  the  Privacy  Act. 

Timetable: 


Action 


Data  FR  Cite 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffinann, 
Director,  Product  Development  Branch, 
Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive,  Kansas  City.  MO  64133 
Phone:  816  926-7743 

RIN:  0563-ABOO 

« 

297.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  MOVEMENT  OF 
BUSINESS  AMONG  INSURANCE 
PROVIDERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1506(1):  7  USC 

1506(p) 

CFR  Citation:  7  CFR  400 

Legal  Deadline:  None 


Abstract:  To  ensure  that  the  interests 
of  policyholders  are  protected  and  that 
the  policies  and  policyholder  data  are 
transferred  in  an  orderly  manner,  the 
Risk  Management  Agency  is  providing 
comprehensive  regulations  that  will 
apply  to  agents,  managing  general 
agents,  policy-issuing  companies,  and 
reinsured  companies.  The  objective  of 
this  regulation  is  to  prescribe  uniform 
administrative  requirements  for  the 
movement  or  assumption  of  crop 
insurance  policies. 

TimetaMs: 


Action 


Date         FR  Cita 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
ftoquirsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Heyward  Baker, 
Director,  Reinsurance  Services  Division, 
Department  of  Agriculture,  Federal 
Crop  Insiuance  Corporation,  1400 
Independence  Avenue  SW,  Room  6727 
South,  Washington,  DC  20250 
Phone:  202  720-4232 

RIN:  0563-AB71 

298.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  SANCTIONS 

Priority:  Other  Significant 

Legal  Authority:  7  USC  1506(1);  PL 
106-224 

CFR  Citation:  7  CFR  400 

l.egal  Deadline:  None 

AlMtract  RMA  plans  to  supplement 
the  existing  sanction  authority  found  at 
7  CFR  400.451  in  order  to  include  the 
revised  sanctions  available  for  offenses 
which  occur  after  Jime  20,  2001,  the 
date  of  passage  of  the  Agricultural  Risk 
Protection  Act  of  2000.  This  action  will 
supplement  the  existing  regulations 
which  remain  effective  for  all  offenses 
occurring  before  Jime  20,  2000.  This 
rule  will  contain  guidelines  for  the 


level  of  sanctions  that  may  be  imposed, 
waiver  authority  on  the  part  of  the 
Administrator  or  designee,  examples  of 
sanctionable  oCfienses,  and  the 
evidentiary  standards  to  be  followed. 

Timetable: 


Action 


Oat* 


FR  on* 


NPRM  12/00/02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levels  Affected:'  None 

Agency  Contact  Robert  J.  Crockett. 
Sanction  Officer,  Department  of 
Agricultxire,  Federal  Crop  Insurance 
Corporation,  430  G.  Street,  Suite  4167, 
Davis,  CA  95616-4167 
Phone:  530  792-5864 

fUN:  0563-AB73 

299.  COMMON  CROP  INSURANCE 
REGULATIONS;  BLUEBERRY  CROP 
INSURANCE  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1506(1);  7  USC 
1506(p} 

CFR  Citation:  7  CFR  457 

L^gal  Deadline:  None 

Abstract:  The  purpose  of  this  rule  is 
to  solicit  public  comments  on  FCIC's 
proposed  action  to  convert  the 
blueberry  pilot  insurance  program  to  a 
permanent  insurance  program.  The 
pilot  was  initiated  for  the  1995  crop 
year  for  selected  counties  in  Michigan. 
Mississippi,  New  Jersey,  and  North. 
Carolina  and  covered  highbush  and 
rabbiteye  blueberry  varieties. 

Timetable: 


Action 


FR  CMS 


NPRM  12/00/02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 
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Agency  Contact:  Timothy  Hoffmann. 
Director,  Product  Development  Branch. 
Department  of  Agriculture.  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive.  Kansas  City.  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB76 


300.  COMMON  CROP  INSURANCE 
REGULATIONS;  NURSERY  CROP 
INSURANCE  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1 506(1);  7  USC 

1506(p) 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract:  The  purpose  of  this  proposed 
rule  is  to  solicit  public  comments  on 
FCIC's  proposed  action  to  revise  the 
Nursery  Crop  Provisions  (99-073)  for 
the  2002  crop  year  to:  Specify  that 
container  grown  and  field  grown  plants 
are  separate  crops,  provide  optional 
units  by  location  for  field  grown 
nursery  plant,  incorporate  the  "lower 
of  rule  into  section  6  of  the 
provisions,  permit  insureds  to  purchase 
insurance  coverage  on  a  year-round 
basis,  incorporate  provisions  to  provide 
a  rehabilitation  payment  for  plants 
damaged  by  an  insured  cause  of  loss. 

Timetable: 


Action 


Dale         FR  CM* 


calculation  of  approved  APH  yields  as 
mandated  by  the  Agricultural  Risk 
Protection  Act  of  2000.  Revisions  will 
include:  Assigned  yields  for  crops 
produced  on  land  not  fanned  before 
(added  land),  rotations  to  crops  not 
previously  produced  (new  crops),  and 
for  prevented  planting  acreage  if 
planted  to  a  substitute  crop; 
adjustments  for  successful  pest  control 
efforts  and  for  organic  crops  destroyed 
to  maintain  organic  certification;  and 
substitution  of  60  percent  of  the 
transitional  yield  for  low  actual  yields 
if  producers  elect  that  option. 

Timetable: 


NPRM  11AXV02 

Regulatory  FlexibiUty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffmami. 
Director.  Product  Development  Branch. 
Department  of  Agriculture.  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive.  Kansas  City.  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB80 


301.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  ACTUAL 
PRODUCTION  HISTORY 

PriOflty:  Other  Significant 

Legal  Authority:  7  USC  1506  (1);  7  USC 
1506  (p) 

CFR  Citation:  7  CFR  400 

Legal  Deadline:  None 

AkMtract:  To  revise  actual  production 
history  regulations  to  reflect  changes  in 


Action 


FR  one 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffinann, 
Director.  Product  Development  Branch, 
Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive,  Kansas  City,  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB83 


302.  COMMON  CROP  INSURANCE 
REGULATIONS;  BASIC  PROVISIONS 
AND  GENERAL  ADMINISTRATIVE 
REGULATIONS,  SUBPART  T, 
REGULATIONS  FOR 
IMPLEMENTATION 

Priority:  Other  Significant 

Legal  Auttiority:  7  USC  1506(1);  7  USC 
1506(p) 

CFR  Citation:  7  CFR  400;  7  CFR  457 

Legal  Deadline:  Final,  Statutory, 
October  18,  2000. 

Abstract:  The  purpose  of  these  rules 
is  to  propose  changes  to  the  Common 
Crop  Insurance  Regulations.  Basic 
Provisions  and  the  General 
Administrative  Regulations,  Subpart 
T — Insurance  Implementation, 
mandated  by  the  Agricultural  Risk 
Protection  Act  of  2000.  The  changes 
will  be  proposed  to  be  effective 
beginning  with  the  2002  crop  year  for 
all  crops  with  a  contract  change  date 
on  or  after  June  30,  2001.  The  major 
changes  to  the  Common  Crop  Insurance 
Regulations.  Basic  Provisions  are:  1) 
Limit  indemnities  and  premiums  when 
more  than  one  crop  is  planted  on 
acreage  within  the  same  crop  year;  2) 


Proposed  Rule  Stage 


if  an  initial  crop  is  prevented  from 
being  planted  and  a  substitute  crop  is 
planted  on  the  acreage  within  the  same 
crop  year,  allow  reduced  prevented 
planting  coverage  for  the  initial  crop, 
and  the  initial  crop's  Actual  Production 
History  (APH)  will  be  reduced  to  60 
percent  of  the  producer's  APH;  and  3) 
add  scientifically  sound  sustainable 
and  organic  farming  practices  as  good 
farming  practices. 

Timetable: 


Action 


FR  Cite 


NPRM  11/0(V02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffmann, 
Director,  Product  Development  Branch, 
Department  of  Agriculture,  Federal 
Crop  Instirance  Corporation,  6501 
Beacon  Drive,  Kansas  City,  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB85 


303.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  SUBPART  L— 
REINSURANCE  AGREEMENT- 
STANDARDS  FOR  APPROVAL; 
REGULATIONS  FOR  THE  1997  AND 
SUBSEQUENT  REINSURANCE  YEARS 

Priority:  Other  Significant 

Legal  Authority:  7  USC  1508 

CFR  Citation:  7  CFR  400 

Legal  Deadline:  None 

Abstract:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
its  General  Administrative  Regulations 
to  publish  the  terms  of  the  Standard 
Reinsurance  Agreement  (SRA)  in  the 
Federal  Register.  This  will  improve  the 
integrity  of  the  public/private 
partnership  by  avoiding  ad  hoc  changes 
to  important  definitions  and  terms 
during  negotiations  involving 
compensation  paid  to  each  insurance 
provider.  The  current  SRA  has  not  been 
published  in  the  Federal  Register; 
therefore,  the  intent  of  this  proposal  is 
to  codify  the  definitions  and  terms. 

Timetable: 


Action 


Data         FR  Cits 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 
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Government  Levels  Affected:  None 

Agency  Contact:  Heyward  Baker, 
Director,  Reinsurance  Services  Division, 
Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  1400 
Independence  Avenue  SW,  Room  6727 
South,  Washington,  DC  20250 
Phone:  202  720-4232 

RIN:  0563-AB86 

304.  e  GENERAL  ADMINISTRATIVE 
REGULATIONS;  QUALITY 
ASSURANCE  AND  PERFORMANCE 
MEASUREMENT  SYSTEM  FOR  THE 
FEDERAL  CROP  INSURANCE 
PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  7  USC  15060).  7  USC 
1506(p) 


CFR  Cttation:  7  CFR  400 

Legal  Deadline:  None 

Abstract:  The  Federal  Crop  Insiuance 
Corporation  (FCIC)  proposes  a 
regulation  to  amend  its  General 
Administrative  Regulations  that 
includes  an  additional  Subpart  which 
contains  the  Quality  Assurance  and 
Performance  Measurement  System  for 
private  sector  delivery  of  the  Federal 
Crop  Insurance  program. 

This  regulation  will  establish  a 
standard  of  measure  for  determining 
acceptable  and  unacceptable  levels  of 
performance  by  private  insurance 
providers.  It  will  define  how  monetary 
errors  will  be  identified,  classified,  and 
reported.  It  will  also  establish  a  system 
of  incentives  and  sanctions. 


Timetable: 


Action 


FR  CHe 


NPRM 


12/00/02 


Regulatory  Flexibiltty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Heyward  Baker, 
Director,  Reinsurance  Services  Division, 
Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  1400 
Independence  Avenue  SW,  Room  6727 
South,  Washington,  DC  20250 
Phone:  202  720-4232 

RIN;  0563-AB88 


Depailment  of  Agriculture  (USDA) 
Federal  Crop  Insurance  Corporation  (FCIC) 


Rnal  Rule  Stage 


305.  COMMON  CROP  INSURANCE 
REGULATIONS;  SMALL  GRAINS 
CROP  INSURANCE  PROVISIONS  AND 
WHEAT  WINTER  COVERAGE 
ENDORSEMENT 

Priority:  Other  Significant 

Legal  Authority:  7  USC  15060);  ^  USC 
I506(p) 

CFR  Cttation:  7  CFR  457.101;  7  CFR 
457.102 

Legal  Deadline:  None 

Abstract:  The  Federal  Crop  Insurance 
Corporation  proposes  to  revise  and 
clarify  existing  policy  provisions, 
establish  Mdnter  wheat  coverage  in 
certain  South  Dakota  and  Wisconsin 
counties,  reduce  coverage  imder  Option 
B  of  the  Wheat  Winter  Coverage 
Endorsement,  and  to  require  insurance 
on  spring  wheat  planted  to  replace 
damaged  winter  wheat  covered  under 
the  Wheat  Winter  Coverage 
Endorsement. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  /Vction 


04/20/00  65FR21144 
06/19/00 


12/00/02 

Regulatory  Flexibiltty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffmann, 
Director,  Product  Development  Branch, 


Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive,  Kansas  City,  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB63 


306.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  NONSTANDARD 
UNDERWRITING  CLASSIFICATION 
SYSTEM 

Priority:  Other  Significant 

Legal  Authority:  7  USC  15060);  7  USC 
1506{p) 

CFR  Cttation:  7  CFR  400 

Legal  Deadline:  None 

Abstract:  Nonstandard  Underwriting 
Classification  System  (NCS):  NCS  was 
criticized  by  producers  and  their 
representatives  for  several  years  and 
became  a  major  issue  with  the 
repetitive  floods  in  the  upper  Midwest 
and  multi-year  droughts  in  the 
Southwest.  Complaints  included  claims 
that  the  NCS  procedures:  1)  Did  not 
adequately  exclude  widespread  causes 
of  loss  (disaster  adjustment);  2)  failed 
to  recognize  diverse  conditions  within 
a  county;  3)  unfairly  hit  new  or 
struggling  producers  caught  by 
repetitive  disasters;  and  4)  set  too  high 
a  premium  for  those  producers  listed. 
Additionally,  administration  of  the  NCS 
process  was  complicated,  sometimes 
subjective,  and  labor  intensive. 


The  Advanced  Notice  of  Proposed 
Rulemaking  that  was  published  in  the 
Federal  Register  in  September  1997 
sought  comments  from  the' public  on 
options  to  improve  NCS.  Twenty -two 
comments  were  received  in  response  to 
the  advanced  notice.  RMA  decided  to 
replace  NCS  with  a  process  that 
charged  appropriate  rates  for  those 
producers  with  adverse  loss  experience 
and  less  than  average  production 
histories. 

RMA  examined  increasing  premium 
rates  based  on  producers'  lower  APH 
yields  and  using  a  surcharge  based  on 
use  of  the  yield  floor  (or  some  other 
identifiable  indicator  of  adverse 
experience)  to  determine  if  these 
measures  would  adequately  address  the 
need  to  increase  premiums  for  those 
producers  with  the  most  adverse  loss 
histories  based  on  the  frequency  and 
severity  of  losses.  After  reviewing  past 
NCS  experience  on  the  existing  book 
of  business,  it  was  determined  that 
appropriate  rate  increases  for  those 
producers  whose  APH  yields  were  less 
than  average  would  compensate 
entirely  for  the  elimination  of  NCS. 

RMA  implemented  the  following 
actions  to  accomplish  the  goal  of 
replacing  NCS  beginning  with  the  1999 
crop  year: 

—  Removed  and  reserved  the  current 
NCS  regulation  (7  CFR  part  400. 
subpart  O)  by  publishing  a  proposed 
rule  in  the  Federal  Register.  The  final 
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rule  is  pending  clearance;  however,  the 
Agency  proceeded  with  the  process  and 
has  waived  NCS  since  1999. 

—  Developed  and  implemented 
appropriate  rate  adjustments  to  offset 
the  removal  of  NCS. 

TbiMlaMK 


Action 


FR  CM* 


09/17/97  62  FR  48798 
10/17/97 

09/02/98  63  FR  46703 
10/19/98 

12AXV02 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

PenodEnd 
Final  Action 

ftogulatory  Flexibility  ArMlysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffmann. 
Duector,  Product  Development  Branch. 
Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive,  Kansas  City,  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB66 


307.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  PREMIUM 
REDUCTIONS;  PAYMENTS  OF 
REBATES,  DIVIDENDS,  AND 
PATRONAGE  REFUNDS;  AND 
PAYMENTS  TO  INSURED-OWNED 
AND  RECORD-CONTROLUNG 
ENTITIES 

Priodly:  Other  Significant 

Legal  Authority:  7  USC  1506(1):  7  USC 
1506{p):  7  USC  1508(e)(3) 

CFR  Citation:  7  CFR  400 

Legal  Deadline:  None 

Abstract:  To  allow  approved  insurance 
providers  to  apply  to  the  Federal  Crop 
Insurance  Corporation  for  authority  to 
reduce  the  premium  charged  producers 
in  accordance  with  section  508(e)(3)  of 
the  Federal  Crop  Insurance  Act,  as 
amended,  and  to  provide  the 
limitations  and  requirements  applicable 
to  the  payment  of  rebates,  dividends, 
and  patronage  refunds  to  insureds  and 
payments  to  insured-owned  and  record- 
controlling  entities. 


Regulatory  FlexM>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Heyward  Baker, 
Director.  Reinsurance  Services  Division. 
Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  1400 
Independence  Avenue  SW,  Room  6727 
South,  Washington,  DC  20250 
Phone:  202  720-4232 

RIN:  0563-AB70 

308.  CATASTROPHIC  RISK 
PROTECTION  ENDORSEMENT; 
GROUP  RISK  PLAN  OF  INSURAI4CE 
REGULATIONS;  BASTC  PROVISIONS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Autfwrity:  7  USC  1506(1),  I506(p) 

CFR  Citation:  7  CFR  402;  7  CFR  407; 
7  CFR  457 

Legal  Deadline:  Final.  Statutory,  June 
30,  2000. 

Abstract:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the 
Catastrophic  Risk  Protection 
Endorsement  (7  CFR  part  402).  the 
Group  Risk  Plan  of  Insurance 
Regulations  (7  CFR  part  407),  and  the 
Common  Crop  Insurance  Regulations, 
Basic  Provisions  (7  CFR  part  457)  to 
revise  those  provisions  affected  by  the 
changes  in  the  administrative  fees  and 
subsidies  and  the  substitution  of  yields 
in  the  producer's  actual  production 
history  mandated  by  the  Agricultural 
Risk  Protection  Act  of  2000. 


FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


OS/12/99  64  FR  25464 
07/12/99 

12/00/02 


Action 


DalB         FR  Cite 


06/28/00  65  FR  40483 

06/30/00  65FR40483 
08/29/00 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Penod 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffmaim, 
Director,  Product  Development  Branch, 
Department  of  Agriculture.  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive,  Kansas  City,  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB81 


Hnal  Rule  Stage 


309.  GENERAL  ADMINISTRATIVE 
REGULATK>NS;  SUBMISSK)N  OF 
POUaES  AND  PROVISIONS  OF 
POUaES  AND  RATES  OF  PREMIUMS 

Priority:  Other  Significant 

Legal  Autfiority:  7  USC  15060);  7  USC 
1506(p) 

CFR  Citation:  7  CFR  400 

l.egal  Deadline:  None 

Abstract:  Minor  revisions  will  be  made 
to  the  regulation  for  clarification  and 
other  revisions  will  be  made  as 
specified:  Remove  the  need  to  publish 
policies  &t)m  508(h)  submissions  as  a 
Notice  of  Availability  in  the  Federal 
Register;  information  will  be  made 
available  electronically  to  producers 
and  approved  insurance  providers; 
confidential  information  may  be 
withheld  bom  the  public  under  the 
standard  for  privileged  or  confidential 
information  pertaining  to  trade  secrets 
and  commercial  or  financial 
information  even  after  approval  by  the 
Board;  there  will  be  an  expert  review 
of  submissions;  the  applicant  will  be 
notified  in  writing  at  least  30  days  prior 
to  the  Board  disapproving  a 
submission,  if  the  Board  intends  to 
disapprove  the  submission;  a 
submission  will  be  deemed  approved 
by  the  Board  if  the  Board  fails  to  make 
a  determination  within  a  prescribed 
time  period;  applicants  will  be 
reimbursed  for  research  and 
developmental  costs  and  maintenance 
costs;  and  companies  selling  the 
product  will  pay  fees  to  the  developer 
of  the  product  after  the  fourth  year  of 
the  applicant  being  paid  maintenance 
costs  unless  maintenance  for  the 
product  is  transferred  to  FCIC. 

Tlmetaisle: 


Action 


FR  Cite 


07/16/01   66  FR  36951 
08/15/01 

09/17/01   66  FR  47949 
11/16/01 


12/00«)2 


NPRIM 

NPRM  Comment 

Penod  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffmann. 
Director.  Product  Development  Branch. 
Department  of  Agriculture.  Federal 
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Final  Rule  Stage 


Crop  Insurance  Corporation,  6501 
Beacon  Drive,  Kansas  City,  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB84 


310.  •  COMMON  CROP  INSURANCE 
REGULATIONS 

Priority:  Routine  and  Frequent 

Legal  Autfiority:  7  USC  1506(1).  7  USC 
1506(p) 

CFR  Citation:  7  CFR  457.101;  7  CFR 
457.161 

Legal  Deadline:  None 

Abstract:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the 
Common  Crop  Insurance  Regulations. 
Small  Grains  Crop  Provisions  (7  CFR 
section  457.101)  and  Canola  and 
Rapeseed  Crop  Insurance  Provisions  (7 
CFR  section  457.161)  to  implement  the 
quality  loss  adjustment  procedures 
contained  in  section  10003  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Pub.  L.  107-171). 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


06/26^ 

06/28/02  67  FR  43525 
08/27/02 


12AXJ/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hofftnann. 
Director.  Product  Development  Branch. 
Department  of  Agriculture,  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive.  Kansas  City.  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB87 

311.  e  COMMON  CROP  INSURANCE 
REGULATIONS:  SUNFLOWER, 
COARSE  GRAINS,  SAFFLOWER.  DRY 
PEA,  RICE,  AND  DRY  BEAN  CROP 
INSURANCE  PROVISIONS 

Priority:  Routine  and  Frequent 

Legal  Authority:  7  USC  1506(1).  7  USC 

1506(p) 

CFR  Citation:  7  CFR  457.108;  7  CFR 

457.113;  7  CFR  457.125;  7  CFR  457.140; 

7  CFR  457.141;  7  CFR  457.150;  ... 

Legal  Deadline:  None 
Abstract:  The  purpose  of  this  rule  is 
to  amend  policies  for  the  crops  listed 
above,  to  implement  the  quality  loss 
adjustment  procedures  contained  in 
section  10003  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-171)  that  allow  quality 
determinations  to  be  made  by 
warehouse  operators  that  are  licensed 
under  State  law  or  are  not  licensed 


under  State  law  but  are  in  compliance 
with  State  law  regarding  warehouses, 
provided  they  have  entered  into  a 
storage  agreement  with  the  Commodity 
Credit  Corporation.  The  sunflower  and 
coarse  grain  crop  provisions  currently 
provide  for  the  samples  to  be  analyzed 
by  a  grader  licensed  to  grade  the  crop 
imder  the  authority  of  the  United  States 
Grain  Standards  Act  or  the  United 
States  Warehouse  Act  and  the 
safflower.  dry  pea.  rice,  and  dry  bean 
crop  provisions  currently  provide  for 
the  samples  to  be  analyzed  by  a  grader 
licensed  to  grade  the  crop  under  the 
authority  of  the  Agricultural  Marketing 
Act  or  the  United  States  Warehouse 
Act. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 


12AX)/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  Hoffimann. 
Director.  Product  Development  Branch. 
Department  of  Agriculture.  Federal 
Crop  Insurance  Corporation,  6501 
Beacon  Drive,  Kansas  City,  MO  64133 
Phone:  816  926-7743 

RIN:  0563-AB89 

HLUNG  COOC  3410-(M-S     . 


DefMftment  of  Agriculture  (USDA) 

Grain  Inspection,  Packers  and  Stoclcyards  Administration  (GIPSA) 


Proposed  Rule  Stage 


312.  LIVESTOCK  PURCHASE  OR 
SALE:  PROHIBIT  NON-REPORTING  OF 
PRICE 

Priority:  Other  Significant 

Legal  Auttwrlty:  7  USC  204;  7  USC  228 

CFR  Citation:  9  CFR  201.54 

Legal  Deadline:  None 

Atwtract:  Following  a  review  of 
comments  received  in  response  to  the 
ANPRM,  the  Agency  is  proposing  a 
regulation  that  would  make  purchasing 
or  selling  livestock  with  the  condition 
that  the  price  not  be  reported  a 
violation  of  the  Packers  and  Stockyards 
Act 


Action 


FROM* 


Action 


FR  Cite 


ANPRM  Comment        1 2/09/^58 

Period  End 
NPRM  12A)(V02 

Regulatory  Flexiblllty  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Tess  Butler. 
Regulatory  Liaison.  Department  of 
Agricxilture,  Grain  Inspection,  Packers 
and  Stoi  kyards  Administration.  1400 
Independence  Avenue  SW,  Room  1647 
South  Building.  Washington,  DC  20250 
Phone:  202  720-7486 
Fax:  202  720-4628 
Email:  h.tess.butlei@usda.gov 


313.  PROHIBITION  ON  DISGUISING 

GRAIN  QUALITY 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  7  USC  71 

CFR  Citation:  7  CFR  800.61 

Legal  Deadline:  None 

AI>Stract:  The  Agency  proposes  to 
revise  regulations  under  the  U.S.  Grain 
Standards  Act  to  prohibit  the  disguising 
of  grain  quality  by  adding  various 
substances  during  post-harvest 
marketing. 

Timetable:  


Action 


FR  CM* 


ANPRM 


09/10/98  63  FR  48450      RIN:  0580-AA65 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 
Small  Entitles  Affectad:  No 
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USDA— GIPSA 


Proposed  Rule  Stage 


Govwnment  Levels  Affected:  None  CFR  Citation:  7  CFR  800.71 


Agency  Contact:  H.  Tess  Butler, 
Regulatory  Liaison,  Department  of 
Agriculture,  Grain  Inspection,  Packers 
and  Stockyards  Administration,  1400 
Independence  Avenue  SW,  Room  1647 
South  Building.  Washington.  DC  20250 
Phone:  202  720-7486 
Fax:  202  720-4628 
Email:  h.tes&buUerdusda.gov 

RIN:  058O-AA77 

314.  FEES  FOR  OFFICIAL 
INSPECTION  AND  OFFICIAL 
WEIGHING  SERVICES 

Priority:  Other  Significant 

Legal  Authority:  7  USC  71 


Legal  Deadline:  None 

Abstract:  GIPSA  is  proposing  several 
changes  in  the  way  the  Agency  charges 
fees  for  official  inspection  and 
weighing  services  performed  in  the 
United  States,  under  the  United  States 
Grain  Standards  Act.  Ciirrently,  GIPSA 
assesses  fees  by  using  hourly  and  unit 
rates  and  by  assessing  an  administrative 
tonnage  fee.  The  proposed  action  will 
increase  the  hourly  and  unit  rates. 
GIPSA  is  also  proposing  to  increase  the 
administrative  tonnage  fee  and  adopt  a 
new,  regional  fee  structure. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Tess  Butler, 
Regulatory  Liaison,  Department  of 
Agriculture,  Grain  Inspection,  Packers 
and  Stockyards  Administration,  1400 
Independence  Avenue  SW,  Room  1647 
South  Building.  Washington,  DC  20250 
Phone:  202  720-7486 
Fax:  202  720-4628 
Email:  h.tess.butler@usda.gov 

RIN:  0580-AA80 


Action 


Dale  PR  Cite 


NPRM 


12AXV02 


Departnwnt  of  Agriculture  (USDA) 

Grain  Inspection,  Packers  and  Stockyards  Adnninistration  (GIPSA) 


Rnal  Rule  Stage 


315.  TOLERANCES  FOR  DIVIDERS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  7  USC  71  et  seq 

CFR  CitatkNi:  7  CFR  801. 10 

Legal  Deadline:  None 

Abstract:  GIPSA  proposes  to  remove 
section  801.10,  Tolerance  for  Dividers, 
from  the  CFR.  Since  GIPSA  no  longer 
tests  dividers,  the  rule  is  no  longer 
needed.  By  using  the  direct  final  rule 
process,  GIPSA  will  give  the  public 
general  notice  of  its  intent  to  remove 
the  rule  and  provide  interested  persons 
an  opportunity  to  participate  in  the 
rulemaking  through  submission  of 
comments. 

Timelable: 


Dtm       FR  en* 


Irrtefim  Final  Rute 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Smali  Entities  Affected:  No 

Government  l.eveis  Affected:  None 

Agency  Contact:  H.  Tess  Butler, 
Regulatory  Liaison.  Department  of 
Agriculture,  Grain  Inspection,  Packers 
and  Stockyards  Administration,  1400 
Independence  Avenue  SW,  Room  1647 
South  Building.  Washington,  DC  20250 
Phone:  202  720-7486 
Fax:  202  720-4628 
Email:  h.tess.buUei^usda.gov 

RIN:  0580-AA57 


316.  REVIEW  INSPECTION 
REQUIREMENTS 

Priority:  Other  Significant 

Legal  Auttwrlty:  7  USC  71  et  seq 

CFR  Citation:  7  CFR  800.125;  7  CFR 
800.135;  7  CFR  800.87    ^ 

Legal  Deadline:  None 

Abstract:  The  Agency  is  proposing  to 
revise  regulations  under  the  U.S.  Grain 
Standards  Act  to  allow  interested 
persons  to  stipulate  the  quality  factors 
that  would  be  redetermined  during  a 
reinspection  or  appeal  inspection  for 
grade.  Currently  reinspections  and 
appeal  inspections  for  grade  must 
include  a  review  for  all  factors  that  (1) 
may  determine  the  grade;  (2)  are 
reported  on  the  original  certificate;  or 
(3)  are  required  to  be  shown.  The 
Agency  has  determined  that  mandating 
all  quality  factors  be  reexamined  during 
a  review  inspection  is  inefficient,  time 
consuming,  and  costly.  Further,  such  a 
complete  review  of  the  preceding 
inspection  service  is  usually  not 
needed  to  confirm  the  true  quality  of 
the  grain.  This  proposed  action  will 
allow  interested  parties  to  specify 
which  official  factors  should  be 
redetermined  during  the  reinspection  or 
appeal  inspection  service.  However,  to 
safeguard  against  inadvertent 
misgrading.  official  personnel  may 
determine  other  factors,  when  deemed 
necessary. 


Timetable: 


Action 


tM»  FR  Cits 


08/21/02  67  FR  54136 
10/21/02 

02/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Ftexibllity  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Tess  Butler, 
Regulatory  Liaison,  Department  of 
Agriciilture,  Grain  Inspection,  Packers 
and  Stockyards  Administration,  1400 
Independence  Avenue  SW,  Room  1647 
South  Building.  Washington,  DC  20250 
Phone:  202  720-7486 
Fax:  202  720-4628 
Email:  h.tess.butler@usda.gov 

RIN:  0580-AA58 

317.  SWINE  PACKER  MARKETING 
CONTRACTS 

Priority:  Other  Significant 

Legal  Auttwrity:  7  USC  181;  PL  106- 
78 

CFR  CitatkNi:  9  CFR  206 

Legal  Deadline:  None 

Abstract:  The  Agency  is  issuing  rules 
under  the  Packers  and  Stockyards  Act 
to  implement  the  Swine  Packer 
Marketing  Contracts  subtitle  of  the 
Livestock  Mandatory  Reporting  Act  of 
1999.  The  Agency  will  establish  a 
swine  contract  library  and  publish 
contract  provisions  on  its  web  site. 


USDA— GIPSA 


Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/05/00  65  FR  53653 
10/05/00 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Tess  Butler, 
Regulatory  Liaison,  Department  of 
Agriculture,  Grain  Inspection,  Packers 
and  Stockyards  Administration,  1400 
Independence  Avenue  SW.  Room  1647 
South  Building,  Washington,  DC  20250 
Phone:  202  720-7486 
Fax:  202  720-4628 
Email:  h.tess.butler@usda.gov 

RIN:  0580-AA71 


Date 


FR  Cite 


Action  

NPRM  11/00/02 

NPRM  Comment  03/00/03 

Period  End 

•  Final  Action  05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 


Final  Rule  Stage 


318.  EXCEPTKWS  TO  GEOGRAPHIC 
AREAS  FOR  OFHCIAL  AGENaES 
UNDER  THE  USGSA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  71 

CFR  Citation:  7  CFR  800.81;  7  CFR 
800.99;  7  CFR  800.116-.118;  7  CFR   , 
800.185;  7  CFR  800.196 

Legal  Deadline:  None 

Abstract:  The  Agency  is  proposing  to 
revise  regulations  under  the  U.S.  Grain 
Standards  Act  to  reflect  the  amendment 
made  by  the  Grain  Standards  and 
Warehouse  Improvements  Act  of  2000 
that  provides  an  exception  under  which 
the  Secretary  may  determine  that  more 
than  one  official  agency  can  provide 
inspection  services  in  a  specified 
geographic  area. 


Timetable: 


Action 


FR  cue 


Department  of  Agriculture  (USDA) 
Food  and  Nutrition  Service  (FNS) 


319.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN.  INFANTS. 
AND  CHILDREN  QNK): 
MISCELLANEOUS  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  1786 

CFR  Citation:  7  CFR  246 

|.egal  Deadline:  None 

Abstract:  This  proposed  rule  responds 
to  a  variety  of  program  concerns,  most 
of  which  have  been  expressed  by  WIC 
State  agencies.  The  proposal  increases 
State  agency  flexibility  regarding  the 
sharing  of  participant  information  with 
other  programs  and  streamlines  Federal 
requirements  for  financial  and 
participation  reporting  by  State 
agencies.  Several  minor  clarifications 
and  technical  corrections  are  also 
made.  (89-515) 

Timetable:  


07/03/02  67  FR  44571 
09/03/02 

"  02/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Agency  Contact:  H.  Tess  Butler, 
Regulatory  Liaison,  Department  of 
Agriculture,  Grain  Inspection,  Packers 
and  Stockyards  Administration,  1400 
Independence  Avenue  SW,  Room  1647 
South  Building,  Washington,  DC  20250 
Phone:  202  720-7486 
Fax:  202  720-4628 
Email:  h.tess.butler@usda.gov 

RIN:  0580-AA76 

BILUNG  CO06  3410-EN-S 


Proposed  Rule  Stage 


Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fiis.usda.gqv 

RIN:  0584-ABlO 


implemented  through  agency  directive. 
(89-010) 

Timetable: 


Action 

Dirta 

FR  CM* 

NPRM 

03A)0/03 

NPRM  Comment 

05/00/03 

Period  End 

Final  Action 

09/00/03 

Final  /^on  Effective 

11/00/03 

^ 

320.  INTENTIONAL  PROGRAM 
VIOLATION  REPORTING  AND 
COMPUTER  MATCHING 
REQUIREMENTS  THAT  AFFECT  THE 
FOOD  STAMP  PROGRAM 

Priority:  Other  Significant.. Major  status 
under  5  USC  801  is  imdetermined. 

Legal  Authority:  5  USC  552(a) 
Computer  Matching  and  Privacy 
Protection  Act;  7  USC  2015(b)  Food 
Stamp  Act 

CFR  Citation:  7  CFR  272;  7  CFR  273 
Legal  Deadline:  None 

Abstract:  This  proposed  rule  describes 
requirements  for  State  agencies  to 
report  information  on  individuals 
disqualified  fix)m  the  program  for 
intentional  program  violations  to  FNS 
and  codifies  prisoner  verification  and 
death  master  file  matching  mandated 
by  legislation  and  previously 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 

Local 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@&is.usda.gov 

RIN:  0584-AB51 


321.  FSP:  CIVIL  RIGHTS  DATA 
COLLECTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  88-352,  sec  601 

CFR  Citation:  7  CFR  272 

Legal  Deadline:  None 
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USDA— FNS 


Proposed  Rule  Stage 


Atwtract:  Title  VI  of  the  Civil  Rights 
Act  of  1964  requires  the  collection  of 
racial/ethnic  data  for  all  programs 
utilizing  Federal  funds.  State  agencies 
are  required  to  collect  the  data  by 
racial/ethnic  categories  set  by  the 
Federal  Government.  In  1997,  those 
categories  changed.  This  proposed  rule 
would  change  the  racial  categories  for 
State  Food  Stamp  Program'  reporting  to 
comply  with  the  new  Federal  racial 
categories.  (98-010) 

Timetable: 


Action 

DM* 

FR  CH» 

NPRM 

11/00/02 

NPRM  Comment 

01/00/03 

Period  End 

Final  Action 

10/00/03 

Final  Action  Effective 

12/00/03 

Regulatory  FlexitHlity  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local 

Agenqf  Contact:  Sharon  Ackerman. 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308.  Alexandria.  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fias.usda.gov 

RIN:  0584-AC75 

322.  COMMOOmr  SUPPLEMENTAL 
FOOD  PROGRAM:  PLAIN  LANGUAGE, 
PROGRAM  ACCOUNTABILITY,  AND 
PROGRAM  FLEXIBILITY 

Priority:  Other  Significant 

Legal  Authority:  PL  101-624;  PL  104- 

127 

CFR  Citation:  7  CFR  247 

Legal  Deadline:  None 

Abstract:  This  rule  will  rewrite 
regulations  (jertaining  to  the 
Commodity  Supplemental  Food 
Program  (7  CFR  part  247)  in  "plain 
language."  It  will  also  amend  regulatory 
provisions  in  this  part  to  increase 
program  accountability  and  flexibility 
for  program  operators.  The  rule  will 
affect  program  accountability  by:  (1) 
Requiring  State  agencies  to  initiate  a 
claim  against  participants  for 
repayment  of  the  value  of  program 
benefits  obtained  as  a  result  of 
intentional  misrepresentation;  (2) 
extending  the  period  that  State  agencies 
may  disqualify  participants  for  program 
violations  to  up  to  1  year:  (3)  requiring 


State  agencies  to  disqualify  participants 
for  engaging  in  dual  participation  or  for 
other  selected  program  violations;  (4) 
including  under  program  violations  the 
physical  abuse,  or  the  threat  of  physical 
abuse,  of  program  staff. 

Amendments  to  increase  program 
flexibility  include:  (1)  Allowing  the 
State  to  extend  the  certification  of 
elderly  persons  on  a  fixed  income  for 
an  indefinite  period  without  a  formal 
review  of  eligibility:  (2)  increasing  the 
period  of  time  the  State  agency  has  to 
review  a  local  agency's  application  for 
participation:  (3)  allowing  State 
agencies  to  request  to  retain  more  than 
the  maximum  amount  of  administrative 
funds  allocated  whether  or  not  they 
perform  warehouse  services;  (4) 
reducing  the  frequency  of  State 
management  evaluations  of  local 
agencies;  and  (5)  making  State  plans 
and  Federal-State  agreements 
permanent,  with  amendments 
submitted  as  needed. 

Other  miscellaneous  proposed  changes 
include:  (1)  Requiring  local  agencies  to 
notify  applicants  of  a  decision  on  their 
application  within  10  days  of  the  date 
of  application;  (2)  including  the 
specific  factors  that  FNS  uses  to 
determine  the  amount  of  caseload  that 
States  will  receive  in  addition  to  base 
caseload;  (3)  making  the  caseload  cycle 
the  period  from  January  1  to  December 
31:  and  (4)  including  a  pregnant 
woman's  embryo  or  fetus  in  utero  as 
a  household  member  in  determining 
the  family's  income  eligibility. 

The  rule  will  also  incorporate 
legislative  provisions  that  have  been 
implemented  through  program  policy, 
including:  (1)  Increasing  the  percentage 
of  the  program  appropriation,  and  of 
funds  carried  over  from  the  previous 
year,  to  be  allotted  for  administrative 
support  of  State  and  local  agencies 
from  15  to  20  percent;  and  (2)  requiring 
that  State  and  local  agencies  provide 
information  on  certain  other  public 
assistance  programs  to  participants.  (99- 
005) 

Thnalabto: 


Action 


Date 


FR  Cite 


NPRM 

12AXy02 

NPRM  Comment 

02/00/03 

Period  End 

Final  Action 

05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  State. 
Local,  Tribal 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackennan@fiis.usda.gov 

RIN:  0584-AC84 

323.  FOOD  STAMP  PROGRAM: 
ADMINISTRATIVE  COST 
REIMBURSEMENT 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  Undetermined 

l.egal  Authority:  PL  105-185,  sec  502 

CFR  Citation:  7  CFR  277 

l.egal  Deadline:  Final,  Statutory, 
October  1,  1998,  Payment  reduction 
required  by  law. 

Atwtract:  This  rule  will  allow  State 
agencies  to  charge  the  FSP  for  its  share 
of  common  costs  for  determining 
eligibility  of  Temporary  Assistance  for 
Needy  Families  (TANF)  households  for 
FSP  in  accordance  with  new  HHS 
policy  and  approved  cost  allocation 
plans.  (99-007) 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

03A)0/03 

NPRM  Comment 

05/00/03 

Period  End 

Final  Action 

11/00«)3 

• 

Final  Action  Effective 

03AXV04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Federalism:  Undetermined 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agricultiu^,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fris.usda.gov 

RIN:  0584-AC86 
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Proposed  Rule  Stage 


324.  SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS,  AND  CHILDREN  (WIC): 
REVISIONS  IN  THE  WIC  FOOD 
PACICAGES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
7  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AC90 

325.  IMPROVING  ACCESS  TO  THE 
FOOD  STAMP  PROGRAM  FOR 
PERSONS  WITH  UMITED  ENGLISH 
PROFICIENCY 

Priority:  Other  Significant 

Legal  Autliority:  42  USC  2000d 

CFR  Citation:  7  CFR  272.4(b) 

Legal  Deadline:  None 

Abstract:  On  August  11.  2000,  the 
President  signed  an  Executive  order 
requiring  Federal  agencies  to  examine 
the  services  they  provide  and  to 
develop  and  implement  a  system  that 
ensures  persons  with  limited  English 
proficiency  (LEP)  have  meaningful 
access  to  Federal  health  and  human 
services  programs  and  activities.  The 
Executive  order  clarifies  long-standing 
title  VI  principles  that  prohibit 
discrimination  based  on  national  origin. 
(00-016) 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  06/00/03 

NPRM  Comment  08/00/03 

Penod  End 

Final  Action  06/00/04 

Final  Action  Effective  09/00/04 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State. 
Local 

Federalism:  Undetermined 

Agency  Contact:  Sharon  Ackerman. 
Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308.  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD06 


326.  FOOD  DISTRIBUTION  PROGRAM 
ON  INDIAN  RESERVATIONS: 
RESOURCE  LIMITS  AND 
EXCLUSIONS,  EXTENDED 
CERTIHCATION  PERIODS,  AND 
TRANSITIONAL  BENEFITS 

Priority:  Other  Significant 

Legal  Auttiority:  7  USC  2011  to  2032 

CFR  Citation:  7  CFR  253;  7  CFR  254 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would       » 
amend  FDPIR  regulations  to:  1)  Increase 
the  standard  FDPIR  resource  limit  from 
$1750  to  $2000  per  household 
(households  that  include  a  member  or 
members  age  60  or  over  shall  continue 
to  have  a  resource  limit  of  $3000);  2) 
allow  a  resource  exclusion  for  the  first 
$1500  of  the  value  of  one  pre-paid 
funeral  arrangement  per  household 
member  (in  instances  where  the  total 
value  of  the  agreement  is  not  afready 
excluded  because  it  is  funded  under  a 
life  insurance  policy  or  an  inaccessible 
trust  fund);  3)  allow  households  in 
which  all  members  are  elderly  or 
disabled  to  be  certified  for  up  to  24 
months,  provided  that  the  State  agency 
contacts  the  household  at  least  once 
every  12  months;  and  4)  allow  States 
the  option  to  provide  transitional 
FDPIR  benefits  (for  3  months),  at  a 
minimum,  to  households  with  earnings 
that  leave  the  Temporary  Assistance 
Program  for  Needy  Families  (TANF). 
All  of  the  above  provisions  conform  to 
Food  Stamp  Program  policy  and  will 
ensure  consistent  treatment  between 
the  two  programs.  (01-005) 

Timetable: 


327.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM  (CACFP):  AT-RISK 
AFTERSCHOOL  SUPPERS 

Priority:  Other  Significant 

Legal  Auttiority:  PL  106-224.  sec  243(i) 

CFR  Citation:  7  CFR  226 

Legal  Deadline:  None 

Al>stract:  This  proposed  rule  would 
revise  the  Child  and  Aduh  Care  Food 
Program  (CACFP)  regulations  to  allow 
reimbursement  of  suppers  provided  by 
at-risk  afterschool  care  programs  in 
seven  States.  Six  States  were  initially 
authorized  by  the  Agricultural  Risk 
Protection  Act  (Pub.  L.  106-224):  the 
seventh  State  was  authorized  by  fiscal 
year  2002  appropriation  legislation.  At- 
risk  suppers  in  these  States  (Delaware. 
Illinois.  Pennsylvania.  Michigan, 
Missouri.  New  York,  and  Oregon)  are 
reimbursed  under  the  same  conditions 
set  forth  in  the  National  School  Lunch 
Act  (NSLA)  for  at-risk  snacks  in  the 
CACFP.  Children  who  are  18  or 
younger  and  enrolled  in  qualifying 
afterschool  programs  located  ia  the 
seven  States  may  receive  free  suppers. 
To  qualify,  afterschool  care  programs 
must  be  located  in  low-income  areas, 
provide  care  to  children,  and  have  an 
educational  or  enrichment  putpose. 
(01-007) 
Timetable: 


Action 

NPRM 


Date 


FR  Cite 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State. 
Tribal 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD12 


Date 


FR  Cite 


Action 

NPRM  07/00/03 

NPRM  Comment  09/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  State. 

Local 

Agency  Contact:  Sharon  Ackerman. 

Agency  Regulatory  Officer.  Department 

of  Agriculture,  Food  and  Nutrition 

Service,  3101  Park  Center  Drive,  Room 

308,  Alexandria,  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD15 


328.  FOOD  STAMP  PROGRAM: 

ADMINISTRATIVE  SANCTIONS 

IMPOSED  AGAINST  VIOLATING 

ELECTRONIC  BENERTS  TRANSFER 

(EBT)  STORES 

Priority:  Other  Significant 

Legal  Auttiority:  12  USC  2021;  13  USC 

2022 
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74325 


USDA— FNS 


Proposed  Rule  Stage 


CFR  Citation:  7  CFR  278.6 

Legal  Deadline:  None 

Abetract:  The  United  States 
Department  of  Agriculture,  Food  and 
Nutrition  Service  (FNS),  is  proposing  to 
revise  section  278.6  of  the  Food  Stamp 
Program  Regulations  entitled 
"Disqualification  of  Retail  Food  Stores 
and  Wholesale  Food  Concerns  and 
Imposition  of  Civil  Money  Penalties  In 
Lieu  of  Disqualifications."  This  section 
of  the  regulation  is  being  revised  as  a 
result  of  the  implementation  of  the 
Electronic  Benefits  Transfer  (EBT) 
system.  This  section  of  the  regulations 
addresses  the  administrative  sanctions 
(i.e.,  imposing  a  period  of 
disqualification  or  assessing  a  monetary 
penalty)  that  may  be  imposed  by  FNS 
against  retail  food  stores  and  wholesale 
food  concerns  that  are  found  violating 
the  Food  Stamp  Program.  (01-012) 


Dal*         FR  cm 


NPRM  06/0(V03 

NPRM  Comment  08/0(V03 

Period  End 

Regulatory  Flexit>illty  Analyaia 
Required:  Undetermined 

Government  Leveto  Affected: 

Undetermined 

Agency  Contact:  Sharon  Ackerman. 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD18 

329.  FOOD  STAMP  PROGRAM: 
SIMPUFICATION  AND  STATE 
FLEXIBILITY 

Regulatory  Plan:  This  entry  is  Seq.  No. 
8  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AD22 

330.  FOOD  STAMP  PROGRAM: 
ADMINISTRATIVE  REVIEW 
REQUIREMENTS— FOOD 
RETAILERS/WHOLESALERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  7  USC  2011  to  2036 

CFR  Citation:  7  CFR  278:  7  CFR  279 

Legal  Deedline:  None 


At>8tract:  The  rule  proposes  to 
streamline  and  make  technical 
corrections  to  the  administrative  review 
process  by  amending  portions  of 
current  regulations  provided  in  parts 
278  and  279.  It  would  eliminate 
repetitious,  outdated  and  unnecessary 
provisions  without  taking  away  a 
business's  right  to  an  administrative 
review  or  a  judicial  review.  It  would 
also  eliminate  formal  procedures  for 
face-to-face  meetings  with  review 
officers.  There  are  very  few  requests  for 
such  reviews,  and  because 
administrative  review  decisions  are 
based  on  documented  facts  and  not  on 
face-to-face  meetings,  these  meetings 
are  unnecessary  and  ineffective.  (02- 
001] 

Timetable: 


Action 


FR  Cite 


NPRM  11/00/02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysie 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fiis.usda.gov 

RIN:  0584-AD23 

331.  •  FOOD  STAMP  PROGRAM: 
CLARIRCATIONS  AND  CORRECTIONS 
TO  RECIPIENT  CLAIM 
ESTABLISHMENT  AND  COLLECTION 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttuirity:  7  USC  2011  to  2036 

CFR  Citation:  7  CFR  272;  7  CFR  273 

Legal  Deadline:  None 

Abetract:  Section  13  of  the  Food  Stamp 
Act  of  1977,  as  amended,  requires  State 
agencies  to  pursue  collection  of 
recipient  overissuances  in  the  Food 
Stamp  Program.  On  July  6.  2000,  FNS 
published  a  major  rule  that  revised 
many  of  the  processes  and  procedures 
in  this  area.  This  proposed  rule 
provides  clarifications  and  corrections 
to  the  July  6,  2000,  rulemaking.  (02- 
003) 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

03/00/03 

NPRM  Comment 

05/00/03 

Period  End 

Final  Action 

OaAXMM 

Final  Action  Effective 

03A)0/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Sharon  Ackerman, 
Agency  Regidatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fiis.usda.gov 

RIN:  0584-AD25 

332.  •  FSP:  EBT  AND  RETAIL  FOOD 
STORES  PROVISIONS  OF  THE  FARM 
SECURITY  AND  RURAL  INVESTMENT 
ACT  OF  2002 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-I7i,  sees  4108, 
4110.  4113,  and  4117 

CFR  Citation:  7  CFR  274.12;  7  CFR 
278;  7  CFR  279 

Legal  Deadline:  Other,  Statutory,  May 
13.  2002.  PL  107-171,  sec  4108,  4113, 
and  4117. 

Other,  Statutory,  October  1,  2002.  PL 
107-171,  sec  4110. 

Abstract:  Section  4108— This  rule 
proposes  to  allow  alternate  methods  for 
issuing  food  stamp  benefits  during 
disasters  «vhen  reliance  on  electronic 
benefit  transfer  systems  (EBT)  is 
impracticable. 

Section  4110 — This  rule  proposes  to 
eliminate  the  requirement  that  Federal 
costs  for  electronic  benefit  transfer 
systems  cannot  exceed  the  costs  of  the 
paper  systems  they  replace. 

Section  4113 — ^This  rule  proposes  to 
allow  group  homes  and  institutions  to 
redeem  EBT  benefits  directly  through 
banks  in  areas  where  EBT  has  been 
implemented  rather  than  going  through 
authorized  wholesalers  or  other 
retailers. 

Section  4117 — This  rule  proposes  to 
allow  the  Secretary  of  Agriculture  to 
use  mailing  methods  other  than 
certified  mail  when  notifying  retailers 


of  the  above  mentioned  adverse  actions 
so  long  as  the  method  provides 
evidence  of  delivery.  (02-005) 

Timetable: 


Action 


Date 


FR  Cits 


NPRM 
Final  Action 


04/00/03 
07/00/04 


336.  •  FSP:  EMPLOYMENT  AND 
TRAINING  PROGRAM  PROVISIONS  OF 
THE  FARM  SECURITY  AND  RURAL 
INVESTMENT  ACT  OF  2002 

Regulatory  Plan:  This  entry  is  Seq.  No. 
12  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AD32 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer.  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD28 


333.  •  FSP:  HIGH  PERFORMANCE 
BONUSES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
9  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AD29 


334.  •  FSP:  ELIGIBILITY  AND 
CERTinCATION  PROVISIONS  OF  THE 
FARM  SECURITY  AND  RURAL 
INVESTMENT  ACT  OF  2002 

Regulatory  Plan:  This  entry  is  Seq.  No. 
10  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AD30 


335.  •  FSP:  QUALITY  CONTROL 
PROVISIONS  OF  THE  FARM 
SECURITY  AND  RURAL  INVESTMENT 
ACT  OF  2002 

Regulatory  Plan:  This  entry  is  Seq.  No. 
11  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AD31 


337.  •  COMMODITY  SUPPLEMENTAL 
FOOD  PROGRAM  (CSFP)— 
ALLOCATION  OF  ADMINISTRATIVE 
FUNDS 

Priority:  Other  Significant 

Legal  Authority:  PL  107-171 

CFR  Citation:  7  CFR  247.10 

Legal  Deadline:  None 

Abstract:  This  rule  will  amend  CSFP 
regulations  to  implement 
nondiscretionary  provisions  of  Public 
Law  107-171  affecting  the  allocation  of 
administrative  funds  to  State  agencies. 
The  law  allocates  to  State  agencies  an 
administrative  grant  per  assigned 
caseload  slot,  adjusted  each  year  for 
inflation,  to  pay  program  administrative 
costs.  It  also  deletes  the  current 
limitation  of  the  total  administrative 
allocation  to  20  percent  of  total 
program  funding.  The  method  of 
allocation  used  previously  did  not 
guarantee  States  a  specific  amount  for 
each  caseload  slot  assigned.  The 
changes  provide  more  stable  funding 
support  for  State  and  local  agencies. 
(02-010) 

Timetable: 


Email:  sheri.ackerman@fns.usda.gov 
RIN:  0584-AD33 

338.  •  SENIOR  FARMERS'  MARKET 
NUTRITION  PROGRAM  (SFMNP) 

Priority:  Other  Significant 

Legal  Authority:  PL  107-171,  sec  4306 

CFR  Citation:  7  CFR  249 

Legal  Deadline:  None 

Abstract  This  proposed  rule  will 
implement  the  provision  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Pub.  L.  107-171)  that  gives  the 
Department  the  authority  to  promulgate 
regulations  for  the  operation  and 
administration  of  the  SFMNP.  The 
purposes  of  the  SFMNP  are  to  provide 
ft-esh,  nutritious,  unprepared  locally 
grown  fruits,  vegetables,  and  herbs  ftt)m 
farmers'  markets,  roadside  stands,  and 
community  supported  agriculture 
programs  to  low-income  seniors,  and  to 
increase  the  consumption  of 
agricultural  commodities  by  expanding, 
developing,  and/or  aiding  in  the 
development  of  domestic  farmers' 
markets,  roadside  stands,  and 
community  supported  agriculture 
programs.  (02-012) 


Action 


Date 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 


Timetable: 

Action 

Dele 

NPRM 

08/00/03 

NPRM  Comment 

11/00/03 

Period  End 

Final  Action 

06/00/04 

Final  Action  Effective 

10/00/04 

FR  Cite 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Federalism:  Undetermined 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308.  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fhs.usda.gov 

RIN:  0584-AD35 
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Department  of  Agriculture  (USDA) 
Food  and  Nutrition  Service  (FNS) 


Rnal  Rule  Stage 


339.  WIC:  REQUIREMENTS  FOR  AND 
EVALUATION  OF  WIC  PROGRAM 
REQUESTS  FOR  BIOS  FOR  INFANT 
FORMULA  REBATE  CONTRACTS 

Priority:  Economically  SigniHcant. 
Major  under  5  USC  801. 

Legal  Authority:  42  USC  1786 

CFR  Citation:  7  CFR  246 

Legal  Deadline:  None 

Abstract:  At  the  time  the  current  cost 
containment  regulations  were 
published  in  1989.  there  were  only 
minor  differences  in  infant  formula 
wholesale  prices  and  few  differences  in 
types  of  infant  formulas  offered  by 
manufacturers;  i.e..  milk-  and  soy-based 
infant  formula.  However,  current 
wholesale  prices  vary  considerably 
among  manufacturers  for  similar 
formulas  and  several  new  infant 
formulas  have  emerged  on  the  market 
over  the  last  decade.  Therefore,  to 
reflect  market  changes  in  the  infant 
formula  industry  and  to  optimize 
competition  in  the  WIC  Program's 
infent  formula  rebate  contracts,  this 
interim  rule  would  require  WIC  State 
agencies  to  award  infant  formula  rebate 
contracts  based  on  the  lowest  net  price, 
allowing  highest  gross  rebate  as  a  basis 
of  award  only  when  retail  prices  of  the 
different  brands  of  infant  formula  vary, 
on  average,  by  5  percent  or  less. 
Additionally,  this  rule  would  define  the 
types  and  forms  of  infant  formula  that 
must  be  included  in  cost  containment 
systems.  It  would  also  expand  on 
conditiens  that  must  be  met  for  the 
issuance  of  infant  formulas  not  covered 
by  rebate  contracts.  (92-013) 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Implementation 

Date 
Interim  Final  Rule 

Comment  Period 

End 
Fmal  Action 


07/16/96  63  FR  38343 
09/14/98 

08/23/00  65  FR  51213 
10/23«)0 

11/21/00 


08/23/01 


04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 


Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fias.usda.gov 

RIN:  0584-AB52 

340.  FOOD  STAMP  PROGRAM: 
ANTICIPATING  INCOME  AND 
REPORTING  CHANGES 

Priority:  Other  Significant  ' 

Legal  Authority:  7  USC  2011  to  2032 

CFR  Citation:  7  CFR  272;  7  CFR  273 

i.egai  Deadline:  None 

Abstract:  This  rule  revises  Food  Stamp 
Program  procedures  for  reporting  and 
acting  on  changes  in  earned  income. 
The  changes  are  designed  to  increase 
State  agency  flexibility  and  improve 
procediu-es  for  determining  the 
eligibility  and  benefits  of  households 
whose  income  fluctuates  unpredictably. 
Under  this  rule.  State  agencies  would 
choose  from  four  jdifferent  reporting 
requirements  for  households  with 
earned  income.  The  reporting 
requirement  a  State  agency  selects 
would  replace  the  current  requirement 
that  households  report  a  change  of 
more  than  $25  in  earned  income.  In 
addition  to  reporting  a  change  in  source 
of  income,  households  would  be 
required  to  report  one  of  the  following: 
A  change  in  wage  rate  or  salary  and 
a  change  in  part-time  or  full-time 
status,  provided  the  household  is 
certified  for  no  more  than  3  months; 
a  change  in  wage  rate  or  salary  and 
a  change  of  more  than  5  hours  a  week 
that  is  expected  to  continue  for  more 
than  a  month;  or  a  change  in  the 
amount  earned  of  more  than  $100  a 
month.  The  reporting  requirement  for 
changes  in  unearned  income  would  be 
increased  to  changes  of  more  than  $50 
a  month  from  the  current  threshold  of 
changes  of  more  than  $25  a  month.  In 
addition  to  the  above  reporting  options. 
State  agencies  would  also  be  able  to 
select  the  option  of  requiring 
households  to  report  changes  through 
a  quarterly  reporting  system  rather  than 
at  the  time  the  changes  become  known 
to  the  household.  (93-005) 

Timetable: 


Action 


Dale         FR  Cite 


NPRH^  Comment  02/18/97 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local.  Federal 

Agency  Contact  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria.  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AB57 

341.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  IMPROVING 
MANAGEMENT  AND  PROGRAM 
INTEGRITY 

Regulatory  Plan:  This  entry  is  Seq.  No. 
13  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AC24 

342.  FOOD  STAMP  PROGRAM 
REGULATORY  REVIEW:  FSP 
STANDARDS  FOR  APPROVAL  AND 
OPERATION  OF  FOOD  STAMP 
ELECTRONIC  BENEFIT  TRANSFER 
SYSTEMS 

Priority:  Other  Significant 

Legal  Autirarity:  7  USC  2011  to  2034 

CFR  Citation:  7  CFR  274.12 

Legal  Deadline:  None 

Alwtract:  This  rule  proposes  revisions 
to  food  stamp  regulations  affecting  the 
standards  and  administration  of  EBT 
systems  for  food  stamp  issuance. 
Current  regulations  at  7  CFR  274.12 
delineate  Uie  standards  that  EBT 
systems  must  meet  in  order  to  be 
approved  for  operation.  This  rule  will 
revise  those  regulations  to  provide  the 
State  agency  more  flexibility  in 
implementing  and  operating  those 
systems.  Clarifications  and  FNS 
settlement  improvements  will  also  be 
incorporated  into  the  rule.  (96-016) 

Timetable: 


Action 


Dele 


FR  Cite 


Action 


Date 


FR  Cite 


NPRM 


12/17/96  61  FR  66233 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/12/01   66  FR  36495 
09/10/01 

11/00/02 
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Rnal  Rule  Stage 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Ackerman. 
Agency  Regulatory  Officer.  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308.  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fiis.usda.gov 

RIN:  0584-AC37 


344.  FSP:  ELECTRONIC  BENEFTT 
TRANSFER  (EBT)  SYSTEMS 
INTEROPERABILITY  AND 
PORTABILITY 

Priority:  Other  Significant 

Legal  Authority:  PL  106-171 

CFR  Citation:  7  CFR  272.1;  7  CFR 
274.12 


343.  NATIONAL  SCtK>OL  LUNCH 

PROGRAM:  REIMBURSEMENT  FOR 

SNACKS  IN  AFTERSCHOOL  CARE 

PROGRAMS 

Priority:  Other  Significant 

Legal  Autfiority:  PL  105-336 

CFR  Citation:  7  CFR  210;  7  CFR  235; 

7  CFR  245 

l.egai  Deadlirw:  None 

Abstract:  The  William  F.  Goodling 
Child  Nutrition  Reauthorization  Act  of 
1998  amended  the  FUchard  B.  Russell 
National  School  Lunch  Act  to  authorize 
reimbursement  for  snaclu  served  under 
the  NSLP  in  afterschool  care  programs 
operated  by  schools.  The  aflerschool 
program  must  be  organized  primarily  to 
provide  care  for  ciiildren  and  have  an 
educational  or  enriclunent  purpose. 
Additionally,  the  statute  mandates  firee 
snacks  for  all  children  enrolled  in 
afterschool  care  programs  operated  by 
schools  in  areas  served  by  a  school  in 
wliich  at  least  50  percent  of  the 
enrolled  diildren  are  certified  for  bee 
or  reduced  price  meals.  (98-007) 

Timetable: 


Dale 


FR  Cite 


10/11/00  65  FR  60502 
01/09/01 

06/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  State, 

Local 

Agency  Contact:  Stiaron  Ackerman, 

Agency  Regulatory  Officer,  Department 

of  Agriculture,  Fo(Mi  and  Nutrition 

Service,  3101  Park  Center  Drive,  Room 

308,  Alexandria,  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackermandfiis.usda.gov 

RIN:  0584-AC72 


»:  Other,  Statutory, 
September  7.  2000.  PL  106-171,  sec  3. 
Other,  Statutory,  February  11,  2001,  PL 
106-171,  sec  4.  * 

Other.  Statutory,  October  1,  2002.  PL 
106-171,  sec  3. 

Abstract:  Tliis  rule  revises  Food  Stamp 
regulations  to  ensure  that  recipients  can 
use  their  electronic  food  stamp  benefits 
across  State  borders  by  requiring 
interoperable  State  electronic  issuance 
systems.  The  regulations  establish 
uniform  national  standards  to  achieve 
tliis  requirement.  Also,  100  percent 
funding  is  available  under  the 
regulation  to  pay  for  the  operational 
cost  of  this  functionality  up  to  a 
national  limit  of  $500,000.  Costs 
beyond  this  level  will  be  covered  at  the 
standard  50  percent  program 
reimbursement  rate  for  State 
administrative  costs.  (00-001) 

Timetable: 


Action 


FR  cue 


08/15/00  65  FR  49719 
09/19/00 

11/13/00 


12/00/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

,  Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Ackerman. 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackermanefiis.usda.gov 

RIN:  0584-AC91 


345.  SPECIAL  NUTRITION 
PROGRAMS:  DISCLOSURE  OF 
CHILDREN'S  EUGIBILITY 
INFORMATION  UNDER  THE  CHILD 
NUTRITION  PROGRAMS 

Priority:  Other  Significant 

Legal  Authority:  PL  106-224.  sec  242; 
PL  103-448,  sec  108 

CFR  Citation:  7  CFR  215;  7  CFR  225; 
7  CFR  226;  7  CFR  245    - 

Legal  Deadline:  Final.  Statutory. 
October  20,  2000. 

AtMtract:  This  rule  establishes 
requirements  for  the  disclosure  of 
children's  bee  and  reduced  price, meal 
and  bee  milk  eligibility  information  by 
agencies  that  make  the  fi-ee  and 
reduced  price  meal  or  free  milk 
determination  under  the  National 
School  Lunch  Program,  the  School 
Brealdast  Program,  the  Special  Milk 
Program,  the  Child  and  Adult  Care 
Food  I*rogram,  and  the  Summer  Food 
Service  Program.  The  rule  responds  to 
amendments  to  the  Richard  B.  Russell 
National  School  Lunch  Act,  which 
allow  limited  disclosure  of  children's 
free  and  reduced  price  meal  or  bee 
milk  eligibility  information,  Ihiblic  Law 
103-448,  the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994;  and  Public  Law 
106-224,  the  Agricultural  Risk 
Protection  Act  of  2000;  comments 
received  on  the  July  25.  2000.  proposed 
rule  on  "Disclosure  of  Children's 
Eligibility  Information"  (65  FR  45725 
issued  under  RIN  0584-AC21)  and 
comments  received  on  the  January  11, 
2001,  interim  rule  on  "Disclosure  of 
Children's  Eligibility  Information  to 
State  Medicaid  and  the  State  Children's 
Health  Insurance  Program"  (66  FR  2195 
issued  imder  RIN  0584-AC95).  This 
rule  incorporates  the  proposed  rule  and 
interim  rule  into  one  final  rule. 
Therefore,  RIN  0584-AC21  is 
withdrawn,  and  the  final  provisions 
will  be  issued  under  RIN  0584-AC95. 
The  final  rule  will  adopt  or  modify  as 
necessary  many  of  the  provisions 
mandated  by  the  statute  and  required 
by  the  interim  rule.  Many  of  these  same 
provisions  were  presented  as 
recommendations  in  the  proposed  rule. 
The  objective  is  to  provide  consistency 
in  procedures  when  determining 
agencies  opt  to  disclose  children's 
eligibility  information  and  to  provide 
some  protection  against  imauthorized 
disclosures  and  misuse  of  personal 
information,  regardless  of  whether  the 
disclosure  is  to  Medicaid  or  SCHIP  or 
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Final  Rule  Stage 


to  an  education  or  other  program.  (00- 

004) 


004) 
Timetable 


Action 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action 


10/01/00 

01/11/01   66  FR  2195 
04/1 1/01 


06/00/03 


Regulatory  Flexibility  Analysis 
Raquired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
308.  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AC95 

346.  IMPLEMENTATION  OF  POULTRY 
SUBSTITUTION  PILOT  AS 
PERMANENT  AND  MODinCATION  OF 
COMMODITY  RECORDKEEPING 
REQUIREMENTS 

Priortty:  Substantive,  Nonsignificant 

Legal  Auttiority:  5  USC  301;  7  USC 
612c;  7  USC  612c  note;  7  USC  1431; 
7  USC  1431b;  7  USC  1431e;  7  USC 
1431  note;  7  USC  1446a-l;  7  USC  1859; 
7  USC  2014;  7  USC  2025;  15  USC  713c; 
22  USC  1922;  42  USC  1751;  42  USC 
1755;  42  USC  1758;  42  USC  1760  to 
1761;  42  USC  1762a;  42  USC  1766;  42 
USC  3030a;  42  USC  5179  to  5180 

CFR  Citation:  7  CFR  250.14;  7  CFR 
250.16;  7  CFR  250.30 

Legal  Deadline:  None 

AtMtract:  1)  Poultry  and  fruit  and 
vegetables  may  currently  be  substituted 
for  commodities  under  pilots  and 
waivers.  Due  to  the  succe^  of  these 
programs,  the  regulations  will  be 
changed  to.  allow  such  commercial 
substitution  on  a  permanent  basis.  2) 
Due  to  changes  in  the  commercial 
market  and  the  food  donation  program, 
the  Department  will  allow  vendors  to 
use  their  own  labels  in  place  of  USDA 
donated  labels  for  school  programs. 
This  will  complicate  school's 
recordkeeping  and  inventory 
procedures.  The  regulations  will  be 


modified  to  accommodate  the  change 
in  labels.  (01-001) 

Tlmetal>le: 


Date  FR  Cite        Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/21/02  67  FR  7977 
04/22/02 

12/00«)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local 

Agency  .Contact:  Sharon  Ackerman. 
Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD08  ' 

347.  SPECIAL  NUTRITION 
PROGRAMS:  UNIFORM  FEDERAL 
ASSISTANCE  REGULATIONS; 
NONDISCRETIONARY  TECHNICAL 
AMENDMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKKtty:  31  USC  503.  ill.  and 
7501;  PL  98-502;  PL  104-156 

CFR  Citation:  7  CFR  210,  215.  220. 
225.  and  235 

Legal  Deadline:  None 

Al>Stract:  This  final  rule  makes  a 
nimiber  of  technical  changes  to  the 
regulations  governing  the  National 
School  Lunch  Program,  the  Special 
Milk  Program  for  Children,  the  School 
Breakfast  Program,  the  Child  and  Adult 
Care  Food  Program,  the  Summer  Food 
Service  Program,  and  State 
Administrative  Expense  Funds.  The 
United  States  Department  of 
Agriculture  (USDA)  is  revising  its 
grants  management  regulations  in  order 
to  bring  the  entitlement  programs  it 
administers  under  the  same  regulations 
that  already  apply  to  nonentitlement 
programs  and  to  identify  exceptions  to 
these  general  rules  that  apply  only  to 
entitlement  programs.  (01-008) 

Timetable: 


Action 


Date 


FRCite 


Direct  Final  Rule  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local 


Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@&is. usda.gov 

RIN:  0584-AD16 

348.  EXPANDED  VERIHCATION  OF 
EUGIBILITY  SUMMARY 
REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiortty:  42  USC  1758.  sec 
9(d)(2) 

CFR  Citation:  7  CFR  245 

Legal  Deadline:  None 

Abstract:  Recent  comparisons  of 
National  data  indicate  that  there  are 
more  students  certified  for  free  and 
reduced  price  meals  than  there  are 
students  eligible  for  such  meal  benefits. 
As  a  result,  the  Food  and  Nutrition 
Service  (FNS)  plans  to  propose 
regulations  to  address  this  discrepancy. 
FNS  plans  to  publish  proposed 
regulations  to  require  local  school  food 
authorities  to  report  verification  activity 
and  results  to  their  respective  State 
agency  to  support  State  agency 
oversight  activities  and  to  allow  States 
to  report  the  school  level  data  to  USDA. 
Results  will  provide  USDA  with 
information  that  will  assist  in 
improving  the  certification  of  eligibility 
for  free  and  reduced  price  meal 
benefits.  (01-015) 

Timetal>le: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/09/02  67  FR  51779 
10/08/02 

06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD20 
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349.  e  PRIVACY  ACT:  REVISION  OF 
AN  EXISTING  SYSTEM  OF  RECORDS 

Priority:  Substantive,  Nonsi^ficant 

Legal  Authority:  7  USC  2011  to  2036; 
PL  100-103 

CFR  Citation:  7  CFR  273 

Legal  Deadline:  None 

Abstract:  This  is  a  revision  to  the 
existing  system  of  records  entitled 
"Claims  Against  Food  Stamp 
Recipients-USDA/FNS-3."  The  revision 
is  being  made  to  comply  with  the 
requirements  of  Treasury  Offset 
Program.  This  notice  announces  that 
FNS  will  now  share  data  with  private 
sources  for  the  purpose  of  obtaining 
addresses  to  locate  individuals  who 
may  owe  delinquent  food  stamp 
recipient  claims  and  employment 
information  for  administrative  wage 
garnishment.  (02-002) 

Timetable: 
Action 


Date  FR  Cite 


350.  e  AFTERSCHOOL  SNACKS 

UNDER  THE  CHILD  AND  ADULT  CARE 

FOOD  PROGRAM 

Priority:  Other  Sigmficant 

Legal  Authority:  PL  105-336 

CFR  Citation:  7  CFR  226 

Legal  Deadline:  None 

At>Stract:  The  William  F.  Goodling 
Child  Nutrition  Reauthorization  Act  of 
1998  amended  the  Richard  B.  Russell 
National  School  Lunch  Act  to  authorize 
reimbursement  for  snacks  served  under 
CACFP  in  afterschool  care  programs 
operated  by  at-risk  centers.  The 
afterschool  program  mu  t  be  organized 
primarily  to  provide  care  for  children 
and  have  an  educational  or  enrichment 
purpose.  All  snacks  are  served  free  to 
participants  because  at-risk  centers  are 
located  in  eligible  areas  (that  is.  areas 
served  by  a  school  in  which  at  least 
50  percent  of  the  ermilled  children  are 
certified  for  free  or  reduced  price 
meals).  (02-004) 

Timetable: 


Rnal  Action  01/00/03 

Final  Action  Effective    02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive,  Room 
308,  Alexandria.  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD24 


Department  of  Agriculture  (USDA) 
Food  and  Nutrition  Service  (FNS) 


352.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  IMPLEMENTING 
LEGISLATIVE  REFORMS  TO 
STRENGTHEN  PROGRAM  INTEGRITY 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  226 

Timetable: 


Action 


Date 


FR  Cite 


Action 


Date 


FR  Cite 


10/11/00  65  FR  60502 
01/09/01 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  06/00/03 

Final  Action  Effective    07/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  State, 

Local.  Federal 

Agency  Contact:  Sharon  Ackerman. 

Agency  Regulatory  Officer,  Department 

of  Agricultiu^,  Food  and  Nutrition 

Service,  3101  Park  Center  Drive,  Room 

308,  Alexandria,  VA  22302 

Phone:  703  305-2246 

Fax:  703  605-0220 


Rnal  Rule  Stage 


Email:  sheri.ackerman@fns.usda.gov 
RIN:  0584-AD27 


351.  •  SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN. 
INFANTS,  AND  CHILDREN  (WIC): 
EXCLUSION  OF  MILITARY  HOUSING 
PAYMENTS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  PL  107-171,  sec  4402 
CFR  Citation:  7  CFR  246 
l.egal  Deadiirte:  None 

Abstract:  This  final  rule  implements  a 
non-discretionary  legislative  provision 
of  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171)  by  providing  WIC  State  agencies 
the  option  to  exclude  payments  to 
military  personnel  for  privatized 
housing,  whether  on-  or  off-base,  when 
determining  income  eligibility  for  the 
WIC  program.  (02-011) 

Timetable: 


Action 


Date 


FR  Gila 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Sharon  Ackerman, 
Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302 
Phone:  703  305-2246 
Fax:  703  605-0220 
Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD34 


Long-Tetm  Actions 


Action 


Date  FR  Cite 


Interim  Final  Rule 

Effective 
Final  Action 


07/29/02 
06/00/04 


Interim  Final  Rule  06/27/02  67  FR  43448 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 


Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@£ns.usda.gov 

RIN:  0584-AC94 
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Long-Term  Actions 


353.  STATE  ADMINISTRATIVE 
EXPENSE  FUNDS:  PLAIN  LANGUAGE 
REWRITE 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  235 

Timetable: 


Action 


FR  Cite 


Direct  Final  Rule  To  Be  Determined 

Regulatory  Flextt>ility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@&is.usda.gov 

RIN:  0584-AC96 

354.  SPECIAL  MILK  PROGRAM  FOR 
CHILOREN:  PLAIN  LANGUAGE 
REVISION  AND  REORGANIZATION 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  215 

Timetable: 


Action 


FR  Cite 


Direct  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackennan@fias.usda.gov 

RIN:  0584-AC97 

355.  FOOD  DISTRIBUTION 
PROGRAMS:  PLAIN  LANGUAGE 
REWRITE  OF  7  CFR  PART  250, 
DONATION  OF  FOODS  FOR  USE  IN 
THE  UNITED  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS, 
AND  AREAS  UNDER  ITS 
JURISDICTION 

Priority:  Info./Adnun./Other 

CFR  Citation:  7  CFR  250 

Timetable: 


Action 


Date 


FR  Cite 


Direct  Final  Rule  To  Be  Determirwd 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 


Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackermand&is.usda.gov 

RIN:  0584-AC98 


356.  FOOD  DISTRIBUTION 
PROGRAMS:  PLAIN  LANGUAGE 
REWRITE  OF  7  CFR  PART  251,  THE 
EMERGENCY  FOOD  ASSISTANCE 
PROGRAM  (TEFAP) 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  251 


Action 


Date  FR  Cite 


Direct  Final  Rule 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@&is.usda.gov 

RIN:  0584-AC99 


357.  FOOD  DISTRIBUTION 
PROGRAMS:  PLAIN  LANGUAGE 
REWRITE  OF  7  CFR  PART  252,  THE 
NATK>t4AL  COMMODITY 
PROCESSING  PROGRAM  (NCP) 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  252 

Timetable: 


Action 


FR  Cite 


Direct  Final  Rule 


To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@&is.usda.gov 

RIN:  0584-ADOO 


358.  FOOD  DISTRIBUTION 
PROGRAMS:  PLAIN  LANGUAGE 
REWRITE  OF  7  CFR  PART  253,  THE 
FOOD  DISTRIBUTION  PROGRAM  ON 
INDIAN  RESERVATIONS  (FDPIR) 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  253 

Timetable: 


FR  Cite 


Direct  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-ADOl 

359.  FOOD  DISTRIBUTION 
PROGRAMS:  PLAIN  LANGUAGE 
REWRITE  OF  7  CFR  PART  254,  THE 
FOOD  DISTRIBUTION  PROGRAM  ON 
INDIAN  RESERVATIONS  (FDPIR)  IN 
OKLAHOMA 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  2^4 

Timetable: 


Action 


FR  Cite 


Direct  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@6is.usda.gov 

RIN:  0584-AO02 

360.  NUTRITION  EDUCATION  AND 
TRAINING  PROGRAM:  PLAIN 
LANGUAGE  REWRITE  OF  7  CFR 
PART  227 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  227 

Timetable: '_ 

Action  Date  FR  Cite 


Direct  Final  Rule 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 
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Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD03 


Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD05 


361.  STATE  AGENCY  UABILITIES 
AND  FEDERAL  SANCTIONS 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  276 

Timetable: 


Action 


Date 


FR  Cite 


Direct  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis     • 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 

Local,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD04 


362.  PAYMENTS  OF  CERTAIN 

ADMINISTRATIVE  COSTS  OF  STATE 

AGENCIES 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  277 

Timetable: 


Date 


FR  Cite 


Action  

Direct  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State. 
Local,  Federal 

Agency  Contact:  Sharon  Ackerman 
Phone:  703  305-2246 


363.  SCHOOL  BREAKFAST 
PROGRAM:  PLAIN  LANGUAGE 
REVISION  AND  REORGANIZATION 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  220 

Timetable: 


Action 


Date 


FR  Cite 


Direct  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-ADlO 


364.  WIC:  PLAIN  LANGUAGE 
REWRITE  OF  7  CFR  PART  248, 
FARMERS'  MARKET  NUTRITION 
PROGRAM 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  248 

Timetable: 


Action 


Date 


FR  Cite 


Long-Term  Actions 


365.  FOOD  STAMP  PROGRAM: 
VEHICLE  AND  MAXIMUM  EXCESS 
SHELTER  EXPENSE  DEDUCTK>N 
PROVISIONS  OF  PUBUC  LAW  106-387 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

CFR  Citation:  7  CFR  273.8;  7  CFR 
273.9 

Tlmetalile: 


Direct  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 

Local 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fhs.usda.gov 

RIN:  0584-ADll 


Action 


Date 


FR  Cite 


NPRM 


To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local  ' 

Agency  Contact:  Sharon  Ackerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD13 


366.  CNP:  PLAIN  LANGUAGE 
REWRITE  OF  7  CFR  PART  225, 
SUMMER  FOOD  SERVICE  PROGRAM 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  225 

Timetable: 


Action 


Date 


FR  Cite 


Direct  Final  Rule  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Sharon  Ackerman 
Phone:  703  305-2246 
Fax:  703  605-0220  i 

Email:  sheri.ackerman@fns.usda.gov 

RIN:  0584-AD17 
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Department  of  Agriculture  (USDA) 
Food  and  Nutrition  Service  (FNS) 


Completed  Actions 


367.  FOOD  STAMP  PROGRAM:  WORK 
PROVISIONS  OF  THE  PERSONAL 
RESPONSIBILITY  AND  WORK 
OPPORTUNITY  RECONaUATK)N  ACT 
4^   OF  1996  AND  THE  FOOD  STAMP 
PROVISK)NS  OF  THE  BALANCED 
BUDGET  ACT  OF  1997 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

CFR  Citation:  7  CFR  273.7;  7  CFR 
273.22:  7  CFR  273.24 

Completed: 


RsMon 


FR  cn* 


Final  Action  06/19/02  67  FR  41589 

Final  Action  Effective    08/1 9/02 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Sharon  Aclcerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.ackermand&is.usda.gov 

RIN:  0584-AC45 

368.  NATK>NAL  SCHOOL  LUNCH 
PROGRAM,  SCHOOL  BREAKFAST 
PROGRAM,  AND  CHILD  AND  ADULT 
CARE  FOOD  PROGRAM- 
AMENDMENTS  TO  THE  INFANT  MEAL 
PATTERN 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  210;  7  CFR  220; 
7  CFR  226 


Completed: 


Reason 


Data 


FR  Cite 


Final  Action  05/28/02  67  FR  36779 

Final  Action  Effective    06/27/02 

Regulatory  Flexibility  Analysle 
Required:  No 

Government  Levels  Affected:  State. 
Local 

Ageftcy  Contact:  Sharon  Aclcerman 

Phone:  703  305-2246 

Fax:  703  605-0220 

Email:  sheri.aclcerman@fns.usda.gov 

RIN:  0584-AD26 

BNJJNG  COOE  3410-30-S 


Department  of  Agriculture  (USDA) 

Food  Safety  and  Inspection  Service  (FSIS) 


Preruie  Stage 


369.  POULTRY  INSPECTION: 
REVISK)N  OF  RNISHEO  PRODUCT 
STANDARDS  WITH  RESPECT  TO 
INGESTA 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  AuttK>rity:  21  USC  451  to  470 

et  seq 

CFR  Citation:  9  CFR  381 
Legel  Deadline:  None 


Abstract:  FSIS  is  seelcing  to  clarify  its 
Poultry  Inspection  regulations  regarding 
visible  ingesta  on  poultry  carcasses  and 
parts.  This  action  was  precipitated  by 
a  civil  suit  filed  against  USDA. 

Timetable: 


Action 


FR  Cite 


ANPRM  05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact  Dr.  Daniel  L. 
Engeljohn,  Director,  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC77 


Department  of  Agriculture  (USDA) 

Food  Safety  and  Inspection  Service  (FSIS) 


Proposed  Rule  Stage 


370.  TRANSPORTATION,  STORAGE, 
AND  OTHER  HANDUNG  OF 
POTENTIALLY  HAZARDOUS  FOODS 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Unfunded  MarKiates:  This  action  may 
affect  the  private  sector  imder  PL  104- 
4. 


AutlMXity:  21  USC  601  to  695; 
21  USC  451  to  470 

CFR  Citation:  9  CFR  308;  9  CFR  317; 
9  CFR  325;  9  CFR  381 

l.egai  Deedllne:  None 

Abstract  The  Food  Safety  and 
Inspection  Service  (FSIS),  in 
conjunction  with  the  Food  and  Drug 
Administration  (FDA),  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  addressed  possible 


regulatory  approaches  to  the 
transportation  and  storage  of  potentially 
hazardous  foods  (including  meat  and 
poultry  products)  and  solicited 
comments  and  information  from  the 
public.  FSIS  and  FDA  have  been 
considering  various  efforts  to  ensure 
that  potentially  hazardous  foods 
outside  of  food  processing 
establishments  will  be  handled  in  a 
way  that  will  minimize  the  growth  of 
pathogenic  organisms  or  other  hazards. 
FSIS  now  anticipates  rulemaking  under 
the  Federal  Meat  Inspection  Act  and 
the  Poultry  Products  Inspection  Act  on 
proposed  handling  standards  and 
information  to  assure  that  the  public 
is  informed  of  the  manner  of  handling 
required  to  maintain  these  products 
under  sanitary  conditions. 


Timetable: 


Action 


FR  Cite 


ANPRM 
ANPRM  Comnfient 

Period  End 
NPRM 


11/22/96  61  FR  59372 
02/20/97 

09/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact  Dr.  Daniel  L. 
Engeljohn,  Director.  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  1400 
Independence  Avenue  SW. 
Washington,  DC  20250 
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Proposed  Rule  Stage 


Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC05 


371.  GRANT  AND  INAUGURATION  OF 
INSPECTION 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. . 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  21  USC  601  et  seq 

CFR  Citation:  9  CFR  304;  9  CFR  305 

Legal  Deadline:  None 

Abstract:  FSIS  is  proposing  to  clarify 
the  regulations  in  9  CFR  parts  304  and 
305,  which  provide  for  grant  and 
inauguration  of  inspection  in  meat  and 
poultry  establishments  to  address 
issues  raised  by  the  Office  of  Inspector 
General  and  others. 

Timetable: 


Abstract:  As  part  of  its  continuing 
regulatory  reform  effort,  FSIS  is 
proposing  to  consolidate  and  streamline 
the  regulations  governing  the 
importation  of  livestock  and  poultry 
products  to  make  them  consistent  with 
the  regulatory  approach  the  Agency  has 
taken  in  its  Pathogen  Reduction/Hazard 
Analysis  and  Critical  Control  Points 
(PR/HACCP)  regulations  and  related 
rulemakings.  FSIS  is  proposing  to 
eliminate  obsolete  provisions  and, 
where  appropriate,  to  replace 
command-and-control  provisions  with 
performance  standards.  The  Agency  is 
proposing  to  require  establishments 
where  import  inspection  is  conducted 
to  have  documented  process  controls 
that  parallel  in  some  respects  the 
HACCP  and  other  documented  systems 
that  establishments  where  inspection  of 
domestic  products  is  conducted  must 
have. 

Timetable: 


Legal  Deadline:  None 

Abstract:  This  rulemaking  will 
continue  an  effort  initiated  several    . 
years  ago  by  amending  FSIS's 
regulations  to  expand  the  types  of 
labeling  that  are  generically  approved. 
FSIS  plans  to  propose  that  the 
submission  of  labeling  for  approval 
prior  to  use  be  limited  to  certain  types 
of  labeling,  as  specified  in  the 
regulations.  In  addition,  FSIS  plans  to 
reorganize  and  amend  the  regulations 
by  consolidating  the  nutrition  labeling 
rules  that  currently  are  stated 
separately  for  livestock  products  and 
poultry  products  (in  part  317,  subpart 
B,  and  part  381,  subpart  Y, 
respectively)  and  by  amending  their 
provisions  to  set  out  clearly  various 
circumstances  under  which  these 
products  are  misbranded. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


09/00/03 


Action 

NPRM 


Date 


FR  Cite 


07/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Dr.  Daniel  L. 
Engeljohn,  Director,  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Aimex  Building,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC07 


Regulatory  Rexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  levels  Affected:  None 

Agency  Contact:  Dr.  Daniel  L. 
Engeljohn,  Director,  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC56 


372.  PERFORMANCE  STANDARDS 

FOR  BACON 

Regulatory  Plan:  This  entry  is  Seq.  No. 

14  in  part  II  of  this  issue  of  the  Federal 

Register. 

RIN:  0583-AC49 


374.  EGG  AND  EGG  PRODUCTS 
INSPECTION  REGULATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
15  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AC58 


373.  REFORM  OF  REGULATIONS  ON 
IMPORTED  MEAT  AND  POULTRY 
PRODUCTS 

Priority:  Other  Significant 

Legal  Authority:  21  USC  451  et  seq; 
21  USC  601  et  seq 

CFR  Citation:  9  CFR  327;  9  CFR  381 
Legal  Deadline:  None 


375.  LABEUNG— GENERIC 

APPROVAL  AND  REGULATION 

CONSOUDATION 

f>rlority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  45l  to  470; 
21  USC  601  to  695 

CFR  Citation:  9  CFR.  31 7;  9  CFR  327; 
9  CFR  381;  9  CFR  412 


Action 

NPRM 


Date 


FR  Cite 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Robert  Post,  Director, 
Labeling  and  Consumer  Protection 
Staff,  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service, 
Washington,  DC  20250 
Phone:  202  205-0279 


RIN:  0583-AC59 


376.  PATHOGEN  REDUCTION; 
HAZARD  ANALYSIS  AND  CRITICAL 
CONTROL  POINTS  (HACCP) 
SYSTEMS;  ADDITIONS  TO  GENERIC 
E.  COU  CRITERIA 

Priority:  Other  Significant 

Legal  Authority:  21  USC  601  to  695; 
21  USC  451  to  470 

CFR  Citation:  9  CFR  310;  9  CFR  381 

Legal  Deadline:  None 

Abs^act:  FSIS  is  proposing  to  add 
generic  E.  coli  criteria  to  the 
regulations.  In  addition,  FSIS  is 
proposing  to  revise  the  terms  used  to 
identify  and  define  certain  classes  of 
product  listed  in  the  Salmonella  tables. 

FSIS  is  proposing  to  delay  making  the 
proposed  criteria  and  standards 
applicable  for  1  year  for  small 
establishments  and  for  2  years  for  very 
small  establishments. 
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Action 


DMi  FR  en* 


NPRM 


09/0(V03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Daniel  L. 
Engeljohn,  Director,  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building.  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC63 

377.  FOOD  STANDARDS;  GUIDING 
PRINaPLES  AND  FOOD  STANDARDS 
MODERNIZATION 

Priority:  Other  Significant 

Legal  AuttKN-Ky:  21  USC  601  et  seq: 
21  USC  451  et  seq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Food  Safety  and 
Inspection  Service  (FSIS)  and  the  Food 
and  Drug  Administration  (FDA)  are 
proposing  to  modernize  their  food 
standards.  The  agencies  are  proposing 
a  set  of  guiding  principles  that  define 
how  modem  food  standards  should  be 
structxu«d  to  protect  the  interest  of 
consumers,  provide  for  technological 
advances  in  food  production,  be 
consistent  with  international  food 
standards,  and  be  clear,  simple,  and 
easy  to  use  for  both  manufacturers  and 
the  agencies  that  enforce  compliance 
with  the  standards.  The  proposed 
guiding  principles  will  establish  the 
criteria  that  the  Agencies  will  use  in 
considering  whether  a  petition  to 
establish,  revise,  or  eliminate  a  food 
standard  will  be  the  basis  for  a 
proposed  rule. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


06/00«X)3 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Post,  Director, 
Labeling  and  Consumer  Protection 
Staff,  Department  of  Agriculture,  Food 


Proposed  Rule  Stage 


Safety  and  Inspection  Service, 
Washington,  DC  20250 
Phone:  202  205-0279 

RIN:  0583-AC72 


378.  PETmONS  FOR  RULEMAKING 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  5  USC  553 

CFR  Citation:  9  CFR  392 

Legal  Deadline:  None 

Abstract:  FSIS  is  proposing  to  amend 
its  regulations  to  add  a  new  part  that 
prescribes  procedures  for  the 
submission,  consideration,  and 
disposition  of  petitions  for  rulemaking. 
The  proposal  also  describes  the 
Agency's  expectations  for  the  type  of 
documentation  that  should  be 
submitted  in  support  of  a  petition  and 
that  will  facilitate  regulatory 
development.  FSIS  is  proposing  this 
action  to  provide  clear  guidance  to 
those  who  would  like  to  participate  in 
the  rulemaking  process  by  petitioning 
FSIS  to  issue,  amend,  or  repeal  a  rule 
administered  by  the  Agency. 


Action 


Dale  FR  Cite 


NPRM 


06AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Dr.  Daniel  L. 
Engeljohn,  Director,  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  1400 
Independence  Avenue  SW, 
Washington.  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  danieI.engeljohn@usda.gov 

RIN:  0583-AC81 

379.  CLASSES  OF  POULTRY 
UPDATING  POULTRY  CLASS 
STANDARDS 

Priority:  Other  Significant 

Legal  Auttiority:  21  USC  451 

CFR  Citation:  9  CFR  381.170(a) 

Legal  Deadline:  None 

Altstract:  FSIS  is  proposing  to  amend 
the  ofKcial  U.S.  classes  of  poultry  so 
that  they  more  accurately  and  clearly 


describe  the  characteristics  of  poultry 
in  the  market  today.  Poultry  classes  are 
defined  primarily  in  terms  of  age  and 
sex  of  the  bird.  Genetic  improvements 
and  new  poultry  management 
techniques  have  reduced  the  grow-out 
period  for  some  poultry  classes  while 
extensive  cross  breeding  has  produced 
poultry  with  higher  meat  yields  but 
blurred  breed  distinctions.  This  action 
is  being  taken  to  ensure  that  poultry 
products  are  labeled  in  a  truthful  and 
non-misleading  manner. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Robert  Post,  Director. 
Labeling  and  Consumer  Protection 
Staff,  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service, 
Washington,  DC  20250 
Phone:  202  205-0279 

RIN:  0583-AC83 

380.  EUMINATION  OF  CHILUNG  TIME 
AND  TEMPERATURE  REQUIREMENTS 
FOR  READY-TO-COOK  POULTRY 
(SECTION  610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

16  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AC87 

381.  EMERGENCY  REGULATIONS  TO 
PREVENT  MEAT  FOOD  AND  MEAT 
PRODUCTS  THAT  MAY  CONTAIN  THE 
BSE  AGENT  FROM  ENTERING 
COMMERCE 

Regulatory  Plan:  This  entry  is  Seq.  No. 

17  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AC88 

382.  •  ADDITION  OF  SAN  MARINO  TO 
THE  UST  OF  COUNTRIES  EUGIBLE 
TO  EXPORT  MEAT  AND  MEAT 
PRODUCTS  TO  THE  UNITED  STATES 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  21  USC  60i  to  695 

CFR  Citation:  9  CFR  327 

Legal  Deadline:  None 

Abstract:  FSIS  is  proposing  to  add  San 
Marino  to  the  list  of  countries  from 
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Proposed  Rule  Stage 


which  meat  or  meat  food  products  may 
be  imported  into  the  United  States. 

Timetable:  


Action 


FR  Cite 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact  Dr.  Daniel  L. 
Engeljohn,  Director.  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 


and  Inspection  Service,  Room  112 

Cotton  Annex  Building,  1400 

Independence  Avenue  SW, 

Washington,  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC91 


Department  of  Agriculture  (USDA) 

Food  Safety  and  Inspection  Service  (FSIS) 


Final  Rule  Stage 


383.  BEEF  OR  PORK  WITH 
BARBECUE  SAUCE;  REVISION  OF 
STANDARDS 

Priority:  Substantive,  Nonsignificant 
Legal  Auttiority:  2i  USC  601  et  seq 
CFR  Citation:  9  CFR  319 
Legal  Deadline:  None 
Abstract:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has  been 
petitioned  to  amend  the  Federal  meat 
inspection  regulations  by  removing  a 
meat  yield  requirement  for  the 
standardized  products  "Beef  With 
Barbecue  Sauce"  and  "Pork  With 
Barbecue  Sauce."  Current  regulations 
for  these  products  require  that  the 
product  contain  not  less  than  50 
percent  of  the  species  identified  on  the 
label  and  that  the  weight  of  the  cooked 
pork  or  beef  not  exceed  70  percent  of 
the  uncooked  weight  of  the  meat.  The 
first  requirement  is  consistent  with 
other  meat  and  sauce  requirements,  but 
the  second  requirement  is  not.  The 
petitioner  asserts  that  the  product 
standard  (promulgated  in  1952)  does 
not  reflect  current  production  practices 
or  the  commercial  marketability  of  beef 
or  pork  with  barbecue  sauce.  The 
petitioner  further  states  that  producers 
of  these  products  are  at  a  competitive 
disadvantage  with  other  meat  and  sauce 
producers,  because  other  meat  and 
sauce  producers  do  not  have  a  70 
percent  yield  requirement.  For 
example,  producers  of  the  standardized 
products  "Beef  with  Gravy,"  "Meat 
Pies,"  and  "Spaghetti  with  Meat  and 
Sauce"  and  similar  standardized 
products  do  not  have  any  meat  yield 
requirements. 

FSIS  has  determined  that  the 
petitioners  request  should  be  granted. 
This  action  would  permit  fair 
competition  between  meat  and 
barbecue  sauce  producers,  and  poultry 
and  sauce  producers,  and  would 
provide  consistent  requirements  in  both 


the  meat  and  poultry  inspection 
regulations. 

Timetable: 


Action 


FR  Cite 


09/03/97  62  FR  46450 
11/03/97 

03/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Daniel  L. 
Engeljohn,  Director.  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC09 


386.  NUTRITION  LABEUNG  OF 
GROUND  OR  CHOPPED  MEAT  AND 
POULTRY  PRODUCTS  AND  SINGLE- 
INGREDIENT  PRODUCTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
20  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AC60 


384.  PERFORMANCE  STANDARDS 
FOR  READY-TO-EAT  MEAT  AND 
POULTRY  PRODUCTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
18  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AC46 


387.  FOOD  LABEUNG;  NUTRIENT 

CONTENT  CLAIMS.  DERNITION  OF 

THE  TERM  HEALTHY 

Priority:  Substantive,  Nonsignificant 

Legal  Autt»ority:  21  USC  601  et  seq: 

21  USC  451  et  seq 

CFR  Citation:  9  CFR  317;  9  CfR  381 

Legal  Deadline:  None 

AlMtract:  This  interim  final  rule 
extended  until  January  1,  2003,  the 
effective  date  of  the  requirements  that, 
to  bear  the  claim  "healthy"  or  any 
other  derivative  of  the  term  "health," 
individual  meat  and  poultry-  products 
can  contain  no  more  than  360 
milligrams  (mg)  sodium  and  that  meal- 
type  products  can  contain  no  more  than 
480  mg  sodiimi. 

Timetable: 


Action 

Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 


Date         FR  Cite 


12/28/99  64  FR  72490 
01/27/00 


12/00/02 


385.  MEAT  PRODUCED  bV 
ADVANCED  MEAT/BONE 
SEPARATION  MACHINERY  AND 
RECOVERY  SYSTEMS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
19  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AC51 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Robert  Post,  Director, 
Labeling  and  Consumer  Protection 
Staff,  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service, 
Washington.  DC  20250 
Phone:  202  205-0279 

RIN:  0583-AC65 
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388.  INCORPORATION  OF  FOOD  AND 
COLOR  ADDITIVES  INTO  21  CFR 

Priority:  Substantive,  Nonsignificant 

Legal  AiMiority:  21  USC  602  et  seq: 
21  USC  451  et  seq;  21  USC  321  et  seq 

CFR  Citation:  9  CFR  318.7;  9  CFR 
381.147 

l.egal  Deadline:  None 

Abstract:  This  final  rule  will  amend 
the  meat  and  poultry  inspection 
regulations  by  completing  earlier  efforts 
to  incorporate  current  listings  in  9  CFR 
into  21  CFR. 


Action 


Date         FR  Cn* 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Sniall  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Post.  Director, 
Labeling  and  Consumer  Protection 
Staff,  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service, 
Washington.  DC  20250 
Phone:  202  205-0279 

RIN:  0583-AC69 


389.  PERFORMANCE  STANDARDS 
FOR  ON-UNE  ANTIMICROBIAL 
REPROCESSING  OF  PRE-CHILL 
POULTRY  CARCASSES 

Priority:  Other  Significant 

Legal  Authority:  2i  USC  451  to  470 

CFR  Citation:  9  CFR  381;  9  CFR  424 

Legal  Deadline:  None 

Abstract:  This  rule  is  proposing  to 
allow,  on  a  voluntary  basis,  the  on-line 
reprocessing  of  pre-chill  poultry 
carcasses  that  are  accidentally 
contaminated  with  digestive  tract 
contents  during  slaughter.  The  treated 
carcasses  must  meet  a  standard  at  pre- 
chill,  in  addition  to  pre-chill  standards 
for  generic  E.  coli  and  Salmonella 
already  prescribed. 


FR  Cits 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


12/01/00  65  FR  75187 
01/30A)1 

12/00/02 


Final  Rule  Stage 


Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Daniel  L. 
Engeljohn,  Director,  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  1400 
Independence  Avenue  SW,  « 

Washington,  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC73 


390.  AGENCY  ORGANIZATION 

Priority:  Info./Admin./Other 

Legal  Authority:  21  USC  451  to  470; 
21  USC  601  to  695;  21  USC  1031  to 
1056 

CFR  Citation:  9  CFR  300;  9  CFR  301; 
9  CFR  306;  9  CFR  320;  9  CFR  381;  9 
CFR  590 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  amend 
FSlS's  regulations  adopted  under  the 
FMIA,  PPIA,  and  EPIA  by  updating  and 
consolidating  organizational  provisions. 

Timetable: 


Action 


Date 


FR  Git* 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Daniel  L. 
Engeljohn,  Director,  Regulations  and 
Directives  Development  Staff, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  1400 
Independence  Avenue  SW, 
Washington.  DC  20250 
Phone:  202  720-5627 
Fax:  202  690-0486 
Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC78 


391.  FOOD  STANDARDS: 
REQUIREMENTS  FOR  SUBSTANTIVE 
STANDARDIZED  MEAT  AND  POULTRY 
PRODUCTS  NAMED  BY  USE  OF  AN 
EXPRESSED  NUTRIENT  CONTENT 
CLAIM  AND  A  STANDARDIZED  TERM 

Priority:  Other  Significant 

Legal  Authority:  21  USC  601;  21  USC 
451 

CFR  Citation:  9  CFR  381.172;  9  CFR 
319.10 

Legal  Deadline:  None 

AlMtract:  FSIS  is  amending  the  Federal 
meat  and  poultry  inspection  regulations 
to  establish  a  general  definition  and 
standard  of  identity  for  standardized 
meat  and  poultry  products  that  have 
been  modified  to  qualify  for  use  of  an 
expressed  nutrient  content  claim  in 
their  product  names.  These  products 
will  be  identified  by  an  expressed 
nutrient  content  claim,  such  as  "fat 
free,"  "low  fat,"  and  "light,"  in 
conjunction  with  an  appropriate 
standardized  term.  FSIS  is  taking  this 
action  to  1)  assist  consumers  to 
maintain  healthy  dietary  practices  by 
providing  for  modified  versions  of 
standardized  meat  and  poultry  products 
that  have  reductions  of  certain 
constituents  that  are  of  health  concern 
to  some  people,  2)  increase  regulatory 
flexibility  and  support  product 
innovation  and,  3)  provide  consumers 
with  an  informative  nutrition  labeling 
system. 

Timetable: 


Action 


FR  CUB 


NPRM 

NPRM  Comment 

PenodEnd 
Final  /Vction 


12/29/95  60  FR  67474 
02/27/96 

06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Post,  Director, 
Labeling  and  Consumer  Protection 
Staff,  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service, 
Washington,  DC  20250 
Phone:  202  205-0279 

RIN:  0583-AC82 
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Department  of  Agriculture  (USDA) 

Food  Safety  and  Inspection  Service  (FSIS) 


392.  ANTE-MORTEM  AKK)  POST- 
MORTEM INSPECTION  OF  LIVESTOCK 
AND  POULTRY 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

CFR  Citation:  9  CFR  309;  9  CFR  310; 
9  CFR  381 

Timelable: 


Timetable: 


Action 


FR  Cita 


NPRM 


03/00/04 


Action 


FR  Cite 


NPRM  03rt)0«)4 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact  Daniel  L.  Engeljohn 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn&usda.gov 

RIN:  0583-AC43 

-393.  REQUIREMENTS  FOR 
DISPOSITION  AND  DISPOSAL  OF 
INSPECTED  RAW  MEAT  AND 
POULTRY  PRODUCTS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

CFR  Citation:  9  CFR  311;  9  CFR  314; 
9  CFR  320;  9  CFR  325;  9  CFR  381;  9 
CFR  428;  9  CFR  455 


Regulatory  Flexlbili^  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact:  Daniel  L.  Engeljohn 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC44 

394.  REWORKING  OF  MEAT  AND 
POULTRY  CARCASSES 
ACaDENTALLY  CONTAMINATED 
DURING  EVISCERATION 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  310;  9  CFR  381; 
9  CFR  433 

Timetable: 


Long-Term  Actions 

Agency  Contact:  Daniel  L.  Engeljohn    . 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn@usda.gov 

RIN:  0583-AC53 

395.  EUMINATK>N  OF 
REQUIREMENTS  FOR  TOTAL 
QUALITY  CONTROL  SYSTEMS 

Priority:  Other  Significant 

CFR  Citation:  9  CFR  317;  9  CFR  318; 
9  CFR  381 

Timetable: 


Action 


FR  one 


NPRM  11/00«3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 


Department  of  Agriculture  (USDA) 

Food  Safety  and  Inspection  Service  (FSIS) 


396.  SHARING  RECALL 
DISTRIBUnON  LISTS  WTTH  STATE 
AND  OTHER  FEDERAL  GOVERNMENT 
AGENCIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  9  CFR  390 


Completed: 


Reason 


FR  Cite 


Final  Action  04/24/02  67  FR  20009 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 


Department  of  Agriculture  (USDA) 
Foreign  Agricultural  Service  (FAS) 


397.  PROGRAM  TO  PROVIDE 
TECHMCAL  ASSISTANCE  TO 
PROMOTE  U.S.  AGRKnJLTURAL 
EXPORTS  TO  EMERGING  MARKETS 
(EMERGING  MARKETS  PROGRAM) 

Priority:  Other  Significant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  None 

Legal  Deadline:  None 


Abstract:  This  rule  proposes  to 
establish  regulations  applicable  to  the 
Emerging  Markets  Program,  currently 
authorized  by  the  Food,  Agricultiue, 
Conservation,  and  Trade  Act  of  1990 
and  amended  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996.  The  Emerging  Markets 
Program  currently  operates  imder 
agency  guidelines.  The  proposed  rule 
would  amend  and  codify  the  existing 
guidelines.  Codification  of  the 


Action 


Date         FR  CMs 


NPRM 


06/00/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Daniel  L.  Engeljohn 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.eiigeljohn@usda.gov 

RIN:  0583-AC68 


Completed  Actions 


Agency  Contact:  Daniel  L.  Engeljohn 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  daniel.engeljohn@usda.gov 


RIN:  0583-AC75 

BUMO  CODE  3410-OM-S 


Proposed  Rule  Stage 


guidelines  should  not  change  program 
administration  noticeably.  Because  the 
program  is  already  in  operation  under 
agency  guidelines,  this  proposal  would 
have  no  significant  impact  on  the  U.S. 
economy. 

The  proposed  rule  will  provide  specific 
regulations  concerning  program 
administration.  Significant  provisions 
include  definition  of  emerging  market 
and  country  eligibility,  program 
objectives  smd  priorities,  eligible 
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USDA— FAS 


Proposed  Rule  Stage 


organizations,  qualification 
requirements,  application  and  review 
processes,  decisions  and  appeals, 
reimbursement  rules  and  procedures, 
reporting  requirements,  evaluations, 
and  program  controls. 

Timetable: 


Action 


FR  Cite 


NPRM 


02AXV03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Kimberly  Chisley, 
Regulatory  Coordinator,  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Room  6087,  South  Building, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-2568 


Fax:  202  720-3814 

Email:  chisleyk@fas.usda.gov 

Tamoria  Thompson,  Regulatory 

Coordinator,  Department  of  Agriculture, 

Foreign  Agricultural  Service,  Room 

6087,  1400  Independence  Avenue  SW, 

Washington,  DC  20250 

Phone:  202  690-1690 

Email:  thompsont@fas.usda.gov 

RIN:  0551-AA62 


Department  of  Agriculture  (USDA) 
Foreign  Agricultural  Service  (FAS) 


Rnal  Rule  Stage 


398.  PROGRAM  TO  ASSIST  U.S. 
PRODUCERS  IN  DEVELOPING 
DOMESTIC  MARKETS  FOR  VALUE- 
ADDED  WHEAT  GLUTEN  AND  WHEAT 
STARCH  PRODUCTS 

Priority:  Other  Significant 

Legal  Autliority:  15  USC  7i4c 

CFR  Citation:  7  CFR  1482 

Legal  Deadline:  None 

Abstract:  The  rule  provides  for  a  2-year 
program  to  assist  U.S.  wheat  gluten 
producers  in  fully  adjusting  to  import 
competition  by  transitioning  the 
industry  from  production  of  basic  bulk 
commodities  to  production  of  value- 
added  commodities  where  the  market 
potential  is  more  viable.  U.S.  producers 
of  wheat  gluten,  who  meet  the 
eligibility  requirements  of  the  rule  and 
submit  the  required  market 
development  plans,  will  receive  an 
annual  lump  sum  payment  by  CCC  to 
conduct  specific  program  activities 
aimed  at  facilitating  the  transition  to 
value-added  wheat  gluten  products  for 
sale  in  the  domestic  market. 


Action 


FR  CH* 


Interim  Final  Rule 
Interim  Rnal  Rule 

Comment  Period 

End 
Final  Action 


06/06/01   66  FR  30801 
07/09A)1 


12WV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Kimberly  Chisley, 
Regulatory  Coordinator,  Department  of 
Agriculture,  Foreign  Agricultiu-al 
Service,  Room  6087,  South  Building. 
1400  Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-2568 
Fax:  202  720-3814 
Email:  chisleyk@fas.usda.gov 

Tamoria  Thompson,  Regulatory 

Coordinator,  Department  of  Agriculture, 

Foreign  Agricultural  Service,  Room 

6087,  1400  Independence  Avenue  SW, 

Washington,  DC  20250 

Phone:  202  690-1690 

Email:  thompsont@fas.usda.gov 

RIN:  0551-AA60 

399.  •  TECHNICAL  ASSISTANCE  FOR 
SPEaALTY  CROPS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-171,  sec  3205 

CFR  Citation:  7  CFR  1487 

Legal  Deedllne:  None 

Abstract:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  mandates  that 
the  Secretary  make  available  annually 
$2  million  of  Commodity  Credit 


Corporation  funds  to  establish  and 
carry  out  an  export  assistance  program 
to  address  sanitary,  phytosanitary,  and 
technical  barriers  that  prohibit  or 
threaten  the  export  of  U.S.  specialty 
crops.  This  interim  rule  would 
establish  the  Technical  Assistance  for 
Specialty  Crops  program,  providing  a 
new  tool  to  enable  USDA  to  make 
available  much  needed  resources  to  the 
specialty  crop  industry  to  remove, 
resolve  or  mitigate  these  barriers  to 
increased  exports. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/10/02  67  FR  39254 
11/12/02 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kimberly  Chisley, 
Regulatory  Coordinator,  Department  of 
Agriculture,  Foreign  Agricultursil 
Service,  Room  6087,  South  Building, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-2568 
Fax:  202  720-3814 
Email:  chisleyk@fas.usda.gov 

RIN:  0551-AA63 


Federal  Register / Vol.  67,  No.  236 /Monday.  December  9.  2002 /Unified  Agenda  74339 


Department  of  Agriculture  (USDA) 
Foreign  Agricultural  Service  (FAS) 

400.  CCC  SUPPUER  CREDIT 
GUARANTEE  PROGRAM 

Priority:  Economically  Significant. 
Major  status  under  5  USC  801  is 
undetermined. 

CFR  Citation:  7  CFR  1493 

Timetable: 


Long-Tenn  Actions 


Action 


DM* 


FR  Cite 


07/19/95  60  FR  37025 
09/18/95 

07/01/96  61  FR  33825 
08/30/96 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule         1 2/30/96 

Comment  Period 

End 
Final  Action  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levele  Affected:  None 


Agency  Contact  Kimberly  Chisley 

Phone:  202  720-2568 

Fax:  202  720-3814 

Email:  chisleyk@fas.usda.gov 

Tamoria  Thompson 

Phone:  202  690-1690 

Email:  thompsont@fe6.usda.gov 

RIN:  0551-AA30 

401.  FACILITY  GUARANTEE 
PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  17;  7  CFR  1493 

Timetable: 


Action 


Dale         FR  Clle 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 


03/01/93  58  FR  11786 
06/01/93 


Interim  Fmal  Rule         06me^7  62  FR  42651 
.  Interim  Final  Rule         1 0/07/97 
Comment  Period 
End 
Final  Action  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kimberly  Chisley 

Phone:  202  720-2568 

Fax:  202  720-3814 

Email:  chisleyk@fas.usda.gov 

Tamoria  Thompson 

Phone:  202  690-1690 

Email:  thompsont@fas.usda.gov 

RIN:  0551-AA35 


Department  of  Agriculture  (USDA) 
Foreign  Agricultural  Service  (FAS) 


Completed  Actions 


402.  FREEDOM  OF  INFORMATION 
ACT  (FOIA)  REGULATIONS  FOR  THE 
FOREIGN  AGRICULTURAL  SERVICE 

Priority:  Info./Admin./Other 

CFR  Citation:  7  CFR  1 


Completed: 


Reason 


Dale 


FR  CHe 


07/11/02  67  FR  45895 


Final /Vction 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kimberly  Chisley 


Phone:  202  720-2568 

Fax:  202  720-3814 

Email:  chisleyk@fas.usda.gov 

Tamoria  Thompson 

Phone:  202  690-1690 

Email:  thompsont@fas.usda.gov 

RIN:  0551-AA61 

BOJJNa  C006  3410-10-S 


Department  of  Agriculture  (USDA) 
Forest  Service  (FS)    


Proposed  Rule  Stage 


403.  HYDROPOWER  APPLICATIONS 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  551:  43  USC 

1761 

CFR  Citation:  36  CFR  251 

Legal  Deadline:  None 

Abstract:  The  Forest  Service  is  revising 
its  current  policy  and  procedures, 
implemented  in  February  1987, 
concerning  administration  of 
hydropower  authorizations  and  the 
processing  of  proposals  for  hydropower 
projects  a&ecting  National  Forest 
System  lands.  These  revisions  are 
necessary  to  make  Agency  policy  and 
procediires  consistent  with  regulatory 
changes  by  the  Federal  Eneigy 
Regulatory  Commission  (FERC).  The 
proposed  policy  was  published  in  the 


Federal  Register  on  May  22,  1995  (60 
FR  27153).  for  a  60-day  public 
comment  period,  which  was  extended 
for  another  45  days  {60  FR  36401).  As 
a  result  of  the  comments  received, 
substantial  changes  were  made  to  the 
proposed  policy  (60  FR  36401). 
Therefore,  the  Forest  Service  is 
publishing  a  revised  proposed  policy 
for  public  comment. 

Timetable: 


Action 


FR  CMS 


Second  NPRM 
Conwnent  Period 
End 


01/00/03 


Action 


FR  on* 


NPRM 

NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Second  NPRM 


05/22/95  60  FR  27153 
07/17/95  60  FR  36401 

09/05/95 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

RegxUatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R,  1400  hidependence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AA47 


74340 
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USOA— FS 


ProposMJ  Rule  Stage 


404.  INDIAN  ALLOTMENTS  ON 
NATIONAL  FOREST  SYSTEM  LANDS 

Priority:  Other  Significant 

Legal  Auttwrity:  16  USC  472;  16  USC 
551;  16  USC  1603;  43  USC  1740;  25 
USC  337 

CFR  Citation:  36  CFR  254 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  sets  forth 
the  Forest  Service  role  and  procediires 
in  the  conveyance  of  Indian  allotments 
on  National  Forest  System  (NFS)  lands. 
The  Indian  Allotment  Act  of  1910.  as 
amended,  authorizes  the  Secretary  of 
the  Interior  to  make  allotments  of  NFS 
lands  to  American  Indians  for 
homesteading  and  agricultural  and 
grazing  purposes,  but  only  after  a 
determination  by  the  Secretary  of 
Agricultiu«  that  the  lands  are  more 
valuable  for  agriculture  or  grazing  than 
for  timber.  The  Forest  Service  has 
relied  upon  U.S.  Department  of  the 
Interior  rules  and  procedures  at  43  CFR 
2533  to  govern  its  involvement  in 
Indian  allotment  cases.  Litigation  and 
a  decision  by  the  Interior  Board  of  Land 
Appeals  require  the  Forest  Service  to 
set  forth  its  own  regulations.  This 
proposed  rule  clarifies  the  role  of  the 
Forest  Service  in  the  allotment  process. 
It  preserves  the  rights  of  affected 
individual  American  Indians  who  wish 
to  apply  for  allotments  on  NFS  lands. 
An  earlier  version  of  this  proposed  rule 
was  published  in  the  Federal  Register 
on  June  22,  1987  (52  FR  23473).  Very 
few  comments  were  received  on  the 
1987  proposed  rule,  and  this  revision 
of  the  proposed  rule  makes  only 
limited  changes  needed  to  update  the 
rule  due  to  the  passage  of  15  years 
since  publication  of  the  first  version  of 
the  proposed  rule.  Because  of  the 
amount  of  time  that  has  elapsed  since 
the  earlier  version  of  the  proposed  rule 
was  published,  the  agency  believes  that 
it  is  in  the  public  interest  to  publish 
a  revised  proposed  rule  and  request 
comment  prior  to  adopting  a  final  rule. 

Timetabia: 


Action 


FR  Cil* 


NPRM 

NPRM  Comment 

Penod  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End   - 


06/22/87  52  FR  23473 
07/22/87 

11/OQ/oe 

01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  05g6-AA52 

405.  SMALL  TRACTS  ACT 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  521(c)  to 
521(i) 

CFR  Citation:  36  CFR  254 

l.egal  Deadline:  None 

AtMtract:  Implementation  of  the 
Agency's  Small  Tracts  regulations 
(adopted  in  1984)  has  revealed  an 
inadvertent  inconsistency  between  the 
regulations  at  36  CFR  254.35(f)  and 
254.41(a)  and  the  legislative  history  of 
the  Small  Tracts  Act  of  January  12, 
1983.  The  regulations  imply  that  the 
disposal  of  mineral  fi-actions  by  sale 
can  only  be  made  in  response  to  an 
application  from  an  abutting 
landowner,  thus  discoiuaging  the   ' 
conveyance  by  sale  to  the  public.  The 
Act  clearly  authorizes  sale  of  mineral 
fractions  to  the  public  through  public 
sale,  as  well  as  individual  applications, 
provided  that  certain  conditions  are 
met.  The  revisions  will  clarify  the 
application  of  the  Act  to  ensiu«  that 
both  individual  applications  and  public 
sale  are  permissible  means  of  disposing 
of  qualifying  tracts. 

TInMtabIa: 


Action 


Osi*        FR  CM* 


NPRM 

NPRM  Comment 
Period  End 


01/00/03 
03AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 
Regulatory  Analyst,  Department  of 
Agriculture,  Forest  Service,  MS  1134, 
ATTN:  IRM,  D&R,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1134 


Phone:  703  605-4610 
Fax:  703  605-5111 
Email:  aweeks@fs.fed.us 

RIN:  0596-AA79 


406.  SPECIES  SURPLUS  TO 
DOMESTIC  MANUFACTURING  NEEDS 

Priority:  Substantive,  Nonsignificant 

l.egal  Auttwrity:  16  USC  620  et  seq 

CFR  Citation:  36  CFR  223.200 

l.egal  Deadline:  None 

Al>stract:  This  proposed  rule  would 
amend  36  CFR  223.200  to  list  species 
proposed  to  be  surplus  to  domestic 
manufacturing  needs.  This  proposed 
rule  would  implement  a  portion  of 
section  620a(b)  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act 
of  1990  (16  U.S.C.  620  et  seq.).  Section 
620a(a)  of  the  Act  provides  that  no 
person  who  acquires  unprocessed 
timber  originating  bom  Federal  lands 
west  of  the  100th  meridian  in  the  - 
contiguous  48  States  may  export  such 
timber  from  the  United  States,  or  sell, 
trade,  exchange,  or  otherwise  convey 
such  timber  from  the  United  States, 
unless  such  timber  has  been 
determined  under  subsection  (b)  to  be 
surplus  to  the  needs  of  timber 
manufacturing  facilities  in  the  United 
States.  Section  620a(b)  of  the  Act 
provides  that  the  prohibition  contained 
in  section  (a)  shall  not  apply  to  specific 
quantities  of  grades  and  species  of 
unprocessed  timber  originating  in 
Federal  lands  which  the  Secretary 
determines,  through  rulemaking,  to  be 
surplus  to  domestic  manufacturing 
needs. 

Timetable: 


Action 


Dirt*         FR  Cite 


NPRM  04/00/03 

NPRM  Comment  06/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemmant  Levels  Affected:  Federal 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeksdfs.fed.us 

RIN:  0596-AB27 
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74341 


USDA— FS 


Proposed  Rule  Stage 


407.  APPEAL  OF  DECISIONS 
RELATING  TO  OCCUPANCY  AND  USE 
OF  NATIONAL  FOREST  SYSTEM 
LANDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  472;  16  USC 

551 

CFR  Citation:  36  CFR  251;  36  CFR  214 

Legal  Deadline:  None 

Abstract:  These  proposed  regiUations 
would  redesignate  these  appeals  rules 
as  a  new  part  214,  thus  placing  all 
appeals  and  notice  and  comment  rules 
in  close  proximity.  Additionally,  this 
proposed  rule  would  revise  a  nimiber 
of  existing  provisions.  For  example, 
changes  to  part  251  would  clarify  the 
application  of  this  rule  to  the  issuance 
of  permits  for  occupancy  and  use  of 
National  Forest  System  lands.  When  36 
CFR  part  251,  subpart  C,  regulations 
were  promulgated  in  1989,  NEPA 
analysis  and  documentation  was  not 
consistently  applied  to  the 
authorization  of  special  uses.  Now  the 
authorization  and  the  issuance  of 
permits  and  other  authorization 
requires  application  of  the  NEPA 
process  prior  to  issuance.  In  addition, 
since  these  regulations  were 
implemented.  Congress  has  passed  the 
Appeal  Reform  Act.  The  proposed 
changes  to  the  permit-related  appeal 
rules  are  needed  to  make  this 
regulation  consistent  with  regulations 
at  36  CFR  part  215.  Among  specific 
proposed  changes  being  considered  are 
removing  the  second  level  of  appeal 
opportunity,  removing  the  discretionary 
review  option,  shortening  timeframes 
for  scheduling  oral  presentations,  and 
making  changes  to  conform  terminology 
and  definitions  with  36  CFR  part  215. 

Timetable: 


Email:  aweeksdfs.fed.us 
RIN:  0596-AB45 


408.  LAW  ENFORCEMENT  u  JPPORT 
ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  7  USC  lOll(f);  16  USC 
472;  16  USC  551;  16  USC  559(a)  to 
559(g);  40  USC  484(m) 

CFR  Citation:  36  CFR  262 

Legal  Deadline:  None 

Abstract:  In  February  1994,  the  Forest 
Service  published  proposed  rule 
changes  for  parts  261  and  262  of  title 
36  of  the  Code  of  Federal  Regulations. 
Due  to  the  high  level  of  interest  in  and 
comment  on  part  261,  the  decision  was 
made  to  publish  a  second  proposed 
rule.  The  majority  of  the  public 
comment  on  part  262  referred  to  the 
definition  section,  which  has  been 
revised  to  respond  to  those  comments. 
The  Forest  Service  has  decided  to  issue 
a  second  proposed  rule  for  comment 
only  on  part  262,  Law  Enforcement 
Support  Activities.  Proposed  revisions 
to  part  261  will  proceed  separately. 

In  addition,  the  proposed  amendment 
to  36  CFR  part  262,  Law  Enforcement 
Support  Activities,  would  amend  the 
rules  that  govern  monetary  rewards  and 
pajmients  for  information  leading  to  the 
arrest  and  conviction  of  people  who 
harm  natural  resources  or  threaten 
employees.  The  proposed  rule  would 
remove  established  rewards  for 
damaging  or  stealing  yew  trees,  the 
natural  source  of  taxol,  as  taxol  is  now 
produced  synthetically.  The  change 
also  would  clarify  the  procedures  in 
subpart  B  for  adminis   ative 
impoundments  and  r  'movals  of 
livestock,  dogs,  and  ^jersonal  property. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  04/00/03 

NPRM  Comment  06/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 
Regulatory  Analyst,  Department  of 
Agriculture,  Forest  Service,  MS  1134, 
ATTN:  IRM,  D&R,  1400  Independence 
Avenue  SW.  Washington,  DC  20250- 
1134 

Phone:  703  605-4610 
Fax:  703  605-5111 


Avenue  SW.  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB61 

409.  NONCOMPETITIVE  SALE  OF 
TIMBER 

Priority:  Substantive,  Nonsignificant 

Legal  Autiwrity:  16  USC  472(a) 

CFR  Citation:  36  CFR  223.85 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
revise  36  CFR  223.85  by  removing 
references  to  section  2001(k)  of  Public 
Law  104-19  (109  Stat.  246)  and  defining 
"extraordinary  conditions"  to  allow 
forest  officers,  without  advertisement, 
to  make  modifications  to  timber  and 
forest  product  sales,  which  result  in  the 
substitution  of  timber  or  forest  products 
from  outside  the  sale  area  specified  in 
the  contract.  Under  the  proposed  rule, 
substitute  timber  or  forest  products 
would  have  to  come  from  the  same 
administrative  national  forest  and  meet 
Agency  requirements  for  compliance 
with  the  National  Environmental  Policy 
Act  and  other  environmental  laws. 
Forest  Service  officials  would  be 
authorized  to  propose  timber  sale 
modifications  and  to  enter  into 
discussions  vdth  purchasers  on  such 
modifications.  However,  timber 
pvuthasers  would  not  be  compelled  to 
accept  any  modifications  offered  under 
this  rule. 

To  the  extent  that  timber  sale 
cancellations  and  partial  cancellations 
are  avoided,  future  damage  claims  on 
timber  sales  would  be  reduced. 

Timetable: 


Action 


Dal*  FR  Cite 


02/16/94  59  FR  7880 
05/^8m 

02A)0/03 
04A)0/03 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 
Regulatory  Analyst,  Department  of 
Agricultiue,  Forest  Service,  MS  1134, 
ATTN:  IRM,  D&R,  1400  Independence 


Action 


Date 


FR  Cite 


NPRM  02/00/03 

NPRM  Comnfient  04/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 
Regulatory  Analyst,  Department  of 
Agriculture,  Forest  Service,  MS  1134, 
ATTN:  IRM,  D&R.  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1134 

Phone:  703  605-4610 
Fax:  703  605-5111 
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74343 


USDA— FS 


Proposed  Rule  Stage 


Email:  aweeks9fs.fed.us 
RIN:  0596-AB70 


410.  LAND  USES;  SPECIAL  USES 
REQUIRING  AUTHORIZATIONS 

Priority:  Substantive,  Nonsignificant 

Autltority:  16  USC  477  to  482: 


16  USC  551:  43  USC  1761  to  1771 

CFR  Citation:  36  CFR  251.50 

Legal  Deadline:  None 

Abstract:  In  April  1997,  the  Forest 
Service  completed  a  reengineering 
study  of  its  special  uses  program  on 
how  to  manage  the  program  in  a  more 
businesslike,  customer-service-oriented 
way.  The  Agency  is  proposing  revisions 
to  36  CFR  251.50  that  would 
implement  recommendations  from  this 
study.  The  study  determined  that  many 
units  are  issuing  special  use 
authorizations  unnecessarily,  thereby 
increasing  workloads.  The  study 
concluded  that  the  Agency  should 
clarify  the  special  uses  rides  at  section 
251.50(a)  to  make  explicitly  clear  that 
special  use  authorizations  should  not 
be  issued  for  activities  that  are 
addressed  by  other  Forest  Service 
regulations;  for  example,  those 
governing  the  disposal  of  timber  (part 
223):  minerals  (part  228):  and  the 
grazing  of  livestock  (part  222).  The 
study  also  concluded  that  section 
251.50(e)  should  be  added  to  direct  that 
special  use  authorizations  should  not 
be  issued  where  such  authorization 
would  serve  no  land  or  resource 
management  objective  and  would  have 
nominal  effects  on  National  Forest 
System  lands:  for  example,  where 
activities  are  adequately  regulated  by 
other  governmental  entities  or  where  an 
authorized  officer  determines  that 
normal  operation  and  maintenance  by 
the  holder  is  within  the  scope  of  a 
right-of-way,  easement,  or  other  valid 
existing  real  property  interest.  Further, 
the  rule  at  section  251.50(d)  would 
clarify  requirements  regarding 
authorizations  for  special  uses 
involving  National  Forest  System  roads 
and  trails.  The  current  regulation 
requires  the  issuance  of  closure  orders 
for  regulation  of  special  uses  on  NFS 
roads  and  trails.  The  revised  regulation 
will  eliminate  the  necessity  of 
individual  closure  orders  for  common 
public  service  permit  programs. 

Timetabia: 


Action 


DM*  FR  Git* 


NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134. 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB74 


411.  SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER; 
TIMBER  EXPORT  AND  SUBSTITUTION 
RESTRICTIONS 

Priority:  Other  Significant 

Legal  Auttwrity:  16  USC  620 

CFR  Citation:  36  CFR  223;  36  CFR  261 

Legal  Deadline:  None 

AtMtract:  The  proposed  rule  for  timber 
export  and  substitution  restrictions 
would  implement  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act 
of  1990,  as  amended.  The  proposed 
rule  defines  the  certain  terms  necessary 
to  facilitate  uniform  compliance; 
prohibits  transfer  of  unprocessed 
private  timber  for  export  by  a  person 
who  possesses  or  acquires  unprocessed 
Federal  timber:  prohibits  export  of  such 
unprocessed  private  timber  by  a  third 
or  successive  party;  prescribes 
procedures  for  reporting  the  acquisition 
and  disposition  of  NFS  and  private 
timber  requiring  domestic  processing, 
including  transfers;  prescribes 
procedures  for  identifying  unprocessed 
National  Forest  Service  and  private 
timber  requiring  domestic  processing; 
and  establishes  procedures  for  assessing 
civil  and  criminal  penalties  and 
applying  administrative  remedies  for 
violations  of  the  Act,  its  implementing 
regulations,  and  contracts  subject  to  the 
Act. 

Thnalabla: 


Action 


FR  CM* 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service.  MS  1134. 

ATTN:  IRM.  D&R,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed. us 

RIN:  0596-AB75 


412.  SPECIAL  FOREST  PRODUCTS 
AND  FOREST  BOTANICAL 
PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-113 

CFR  Citation:  36  CFR  223 

Legal  Deadline:  None 

Abstract:  The  Forest  Service  proposes 
to  promulgate  regulations  for  managing 
special  forest  products  and  forest 
botanical  products.  The  regulations  will 
guide  the  Forest  Service  in  the 
administration  of  the  broader  category 
of  special  forest  products.  The 
proposed  nde  also  implements  Public 
Law  106-113,  which  authorizes  a  pilot 
program  of  charges  and  fees  for  harvest 
of  forest  botanical  products 
(Appropriations  Act  H.R.  3423,  section 
339,  Forest  Botanical  Products).  Forest 
botanical  products  include  products, 
such  as  herbs,  berries,  seeds,  and 
wildflowers  that  are  not  wood 
products.  The  intended  effect  of  this 
rule  is  to  give  guidance  and  consistency 
for  the  sustainability  and  sale  of  special 
forest  products  including  forest 
botanical  products. 

Timetable: 


Action 


Date         FR  Cite 


FR  Cite 


NPRM 


11AXV02 


NPRM 

NPRM  Comment 
Period  End 


04«XV03 
06/00/03 


NPRM  11AXV02 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Andria  D  Weeks. 
Regulatory  Analyst,  Department  of 
Agriculture,  Forest  Service,  MS  1134, 


USDA— FS 


Proposed  Rule  Stage 


ATTN:  IRM,  D.R.  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB81 

413.  DETERMINING  FAIR  MARKET 
VALUE  FOR  RECREATION 
RESIDENCE  USE  AUTHORIZATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  497;  PL  106- 
291,  title  VI 

CFR  Citation:  None 

[.egal  Deadline:  None 

Abstract:  The  appropriations  act  for  the 
Department  of  the  Interior  and  related 
agencies  for  fiscal  year  2001  (Pub.  L. 
106-291)  contains  provisions  in  title  VI 
"Cabin  User  Fee  Fairness  Act  of  2000" 
to  ensure  consistent  and  fair  processes 
for  appraising  the  fee  simple  value  of 
recreation  residence  lots  on  National 
Forest  System  (NFS)  lands.  This  act  (1) 
establishes  in  law  that  the  base  annual 
fee  for  recreation  residences  is  5 
percent  of  the  market  value  of  the  lot; 
(2)  changes  the  appraisal  cycle  period 
from  20  years  to  10  years;  and  (3) 
requires  the  Secretary  of  Agriculture  to 
(a)  complete  an  inventory  of  utilities, 
access,  and  facilities  serving  each 
recreation  residence  tract  or  lot  and 
document  who  paid  for  the  installation 
of  those  improvements;  (b)  develop  a 
new  set  of  guidelines  for  conducting 
appraisals  for  recreation  residences  on 
NFS  lands;  (c)  use  a  different  annual 
indexing  indicator;  and  (d)  issue  new 
Agency  direction  to  implement  the 
provisions  of  the  Act  within  2  years 
of  its  passage  (10/11/2000).  The  Forest 
Service  proposes  to  publish  notice  in 
the  Federal  Register  of  policy  changes 
to  the  Forest  Service  Manual  (FSM 
2723)  and  Handbooks  (FSH  2709.11. 
sec.  33;  and  FSH  5409.12.  ch.  6)  that 
would  make  Agency  direction 
consistent  with  the  requirements  in  the 
Act  for  the  base  annual  fee  and 
appraisal  cycle  (described  in  the 
preceding  items  (1)  and  (2))  and  to 
request  public  comment  on  diose 
policy  changes  related  to  the*  inventory, 
guidelines  for  appraisals,  and  indexing 
indicator  (described  in  the  preceding 
items  (3)(a)  to  (3)(d)).  Comments  will 
be  considered  in  development  of  the 
final  policy. 


Timetable: 


Action 


Dets 


FR  Cita 


NPRM  01/00«)3 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM.  D&R.  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB83 

414.  NATIONAL  FOREST  SYSTEM 
LAND  AND  RESOURCE 
MANAGEMENT  PLANNING 

Priority:  Other  Significant 

Legal  Autliority:  16  USC  et  seq:  5  USC 

301 

CFR  Citation:  36  CFR  219,  subpart  A 

Legal  Deadline:  None 

Abstract:  The  Forest  Service  is 
proposing  to  revise  the  November  9, 
2000,  land  and  resource  management 
plaiming  rule.  This  action  responds  to 
serious  concerns  raised  by  employees 
and  others  about  the  agency's  ability 
to  implement  some  provisions  of  the 
November  2000  rule.  The  Forest 
Service  also  plans  to  address  issues  or 
deficiencies  that  have  evolved  from 
over  2  decades  of  forest  planning.  The 
goal  is  to  develop  a  new  rule  that 
improves  the  planning  process, 
decisionmaking,  and  legal  defensibility 
of  land  and  resource  management 
plans. 

Timetable: 


URL  For  More  Information: 

http://www.fs.fed.us/emc/nfma 

Agency  Contact:  Andria  D  Weeks. 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM.  D&R,  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs-.fed.us 


Action 

Date 

FR  CHs 

NPRM 

11/00/02 

« 

NPRM  Comment 

Q1/00/03 

Period  End 

Final  Action 

08AX)/03 

Final  Action  Effective 

09/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 


RIN:  0596-AB86 


415.  NATIONAL  ENVIRONMENTAL 
POUCY  ACT  DOCUMENTATION 
NEEDED  FOR  CERTAIN  SMALL 
ADMINISTRATIVE  TIMBER  SALES  ON 
NATIONAL  FOREST  SYSTEM  LANDS 
AND  RESEARCH  PROJECTS  (FOREST 
SERVICE  HANDBOOK  1909.15, 
CHAPTER  30) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1421  to  4337 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  In  1999,  as  a  result  of  a  court 
action,  the  Forest  Service  lost  the 
ability  to  use  a  categorical  exclusion 
from  National  Environmental  Policy 
Act  (NEPA)  documentation  for  small 
timber  sales.  This  category  was  used 
extensively  for  small  timber  sales  to 
remove  hazardous  trees,  treat  insect 
and  disease  outbreaks,  and  provide 
related  timber  products  for  local 
communities.  As  a  consequence,  the 
responsible  official  must  now  prepare 
an  environmental  assessment  (EA)  on 
these  small  volume  timber  sales  (under 
250,000  board  feet  of  green  timber  or 
1  million  board  feet  of  salvage  timber). 
This  has  resulted  in  a  Service-wide 
increase  in  enviroiunental  analysis 
costs  and  delays  in  beginning  and 
completing  these  small  timber  sale 
projects  on  the  National  Forests  and 
Research  Experimental  Forests.  This 
proposal  would  categorically  exclude 
from  documentation  in  an  EA  or 
environmental  impact  statement  (EIS) 
certain  types  of  small  timber  sales  in 
the  National  Forests  and  Research 
Experimental  Forests  and  would  enable 
the  Agency  to  accomplish  in  a  more 
timely  and  efficient  manner  the 
treatment  of  small  fire  hazard  areas, 
insect  and  disease  outbreaks,  and 
hazardous  tree  removal.  This  new 
categorical  exclusion  would  be  added 
to  the  existing  categories  for  categorical 
exclusions  in  chapter  30  of  Forest 
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Service  Handbook  (FSH)  1909.15.  and 
by  Council  on  Environmental  Quality 
(CEQ)  regulation,  this  proposal  requires 
public  notice  and  opportunity  to 
comment.  For  convenience  and  cost 
savings,  the  final  directive  may  be 
issued  temporarily  as  an  interim 
directive  to  chapter  30  of  FSH  1909.15 
but  would  be  incorporated  as  an 
amendment  as  soon  as  there  are 
sufficient  other  changes  to  the  chapter 
to  warrant  revision  of  the  entire 
chapter.  Decisions  using  this  new 
category  may  be  subject  to  a  30-day 
public  comment  period  and 
administrative  appeal  under  36  CFR 
part  215. 


Action 


DM*  FR  Cite 


NPRM  11/00/02 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks. 

Regulatory  Analyst.  Department  of 

Agriculture,  Forest  Service,  MS  1134. 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeksdfs.fed.us 

RIN:  0596-AB88 

416.  NOTICE,  COMMENT,  AND 
APPEAL  PROCEDURES  FOR 
NATIONAL  FOREST  SYSTEM 
PROJECTS  AND  ACTIVITIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  472;  16  USC 
551;  PL  102-381.  sec  322  (Appeal 
Reform  Act);  106  Stat  1419  (16  USC 
1612  note) 

CFR  Citation:  36  CFR  215  (Revision) 

Legal  Deadline:  None 

Abstract:  In  1992.  the  Appeal  Reform 
Act  mandated  the  Forest  Service  to 
develop  appeal  regulations  for  site- 
specific  projects  on  National  Forest 
System  lands.  The  regulations  were 
promulgated  in  1994.  Experience  has 
shown  there  are  certain  provisions  in 
the  regulations  that  consistently  give 
rise  to  questions  by  employees  and  the 
public  and  reduce  efficient  processing 
of  administrative  appeals.  This 


proposed  rule  would  revise  the  appeal 
regulations  to  bring  better  focus  to 
public  participation  and  to  improve 
consistency  in  the  application  of  this 
regulation,  both  of  which  would  result 
in  improved  efficiency  of  the  appeals 
process  for  the  public  and  the 
Government. 

Timetable: 


Action 


FR  Cite 


NPRM  ^^/oom2 

NPRM  Comment     '      01/00/03 
PenodEnd 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks. 

Regulatory  Analyst,  Department  of 

Agriculture.  Forest  ServicSTMS  1134. 

ATTN:  IRM.  D&R.  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB89 


417.  LAND  USES;  PROHIBITIONS: 
PALEONTOLOGICAL  RESOURCES 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  16  USC  551;  18  USC 
641 

CFR  Citation:  36  CFR  251.50;  36  CFR 
251.51;  36  CFR  261.2;  36  CFR  261.9(i) 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  consists 
of  several  technical  changes  to  the 
agency's  special  uses  and  prohibited 
acts  regulations  regarding  fossil 
collecting.  First,  the  proposed  rule 
would  revise  36  CFR  251.50  to  make 
clear  that  noncommercial  recreational 
collecting  of  nonvertebrate  fossils  is  an 
activity  that  does  not  require  a  special 
use  authorization.  Noncommercial 
vertebrate  fossil  collecting  by  academic 
and  other  similar  institutions  would  be 
added  as  an  activity  that  requires  a 
special  use  authorization.  The 
commercial  collection  of 
paleontoiogical  resources  would  not  be 
authorized  on  National  Forest  System 
Lands.  Second,  this  proposed  rule 
would  revise  the  definition  for 
"paleontoiogical  resoiut:e"  at  36  CFR 
261.2  to  make  it  scientifically  correct. 
The  revised  definition  for 
"paleontoiogical  resource"  and  a 


definition  for  "nonvertebrate  fossil 
collecting"  would  be  added  to  36  CFR 
251.51.  Third,  the  prohibitions  related 
to  paleontology  at  36  CFR  261.9  would 
be  revised  to  reflect  the  changes  at  36 
CFR  part  251.  Other  conforming 
amendments  to  36  CFR  parts  251  and 
261  will  be  made  to  accommodate  the 
changes  identified  in  this  abstract.  This 
proposed  rule  is  consistent  with  the 
Forest  Service's  stated  commitment  to 
develop  a  unified  policy  for 
management  of  fossil  resources  on 
Federal  and  Indian  lands  in  accordance 
with  the  seven  principles  established  in 
the  May  2000  Secretary  of  the  Interior's 
Report  to  the  Senate. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 

Final  Action 


11/00/02 
01/00/03 

09/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks. 

Regulatory  Analyst.  £)epartment  of 

Agriculture.  Forest  Service,  MS  1134. 

ATTN:  IRM.  D&R.  1400  Independence 

Avenue  SW.  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB91 

418.  FOREST  SERVICE  TRAILS 
ACCESSIBILITY  GUIDEUNES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  49  USC  4151;  29  USC 
794:  7  CFR  15e 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  The  Architectural  Barriers 
Act  of  1968,  section  504  of  the 
Rehabilitation  Act  of  1973,  and  7  CFR 
15e  require  that  new  or  reconstructed 
facilities  be  accessible.  The  Forest 
Service^Trails  Accessibility  Guidelines 
in  this  proposed  policy  amending 
Forest  Service  Manual  (FSM)  2350, 
Trail,  River,  and  Similar  Recreation 
Opportunities,  would  establish  clear 
agency  guidelines  to  provide  the 
highest  level  of  accessibility  to 
pedestrian/hiker  trails  for  the  greatest 
number  of  people,  including  persons 


USDA— FS 


Proposed  Rule  Stage 


with  disabilities,  while  not 
fundamentally  altering  the  environment 
and  recreational  setting.  The  proposed 
policy  also  would  incorporate  the 
definition  of  a  wheelchair  and  clarify 
direction  that  a  mobility  device  that 
meets  that  definition  of  a  wheelchair 
may  be  used  anywhere  foot  travel  is 
permitted.  Conunents  will  be 
considered  in  development  of  the  final 
guidelines. 

Timetable: 


on.  The  proposed  policy  also  would 
clarify  direction  regardkig  existing 
requirements  for  the  Golden  Access 
Passport  eligibility  and  documentation 
utilized  by  dl  Federal  agencies  under 
the  1980  amendment  to  the  Land  and 
Water  Conservation  Fund  Act. 
Conunents  will  be  considered  in 
development  of  the  final  gmdelines. 

Timetable: 


Action 


Dele         FR  Cite 


Action 


FR  Cite 


Therefore,  it  is  prudent  to  provide 
interim  direction  on  the  objection 
process  in  order  to  ensure  Agency-wide 
consistency  in  its  implementation. 
Upon  issuance  of  this  ID,  notice  will 
be  given  in  the  Federal  Register  with 
a  request  for  public  comment. 
Comments  will  be  reviewed  and 
considered  in  developing  the  final 
policy  on  the  objection  process. 

Timetable: 


NPRM  01AXV03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Fiexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst.  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB92 

419.  FOREST  SERVICE  OUTDOOR 

RECREATION  ACCESSIBILITY 

GUIDEUNES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  4151;  29  USC 
794;  7  CFR  15e 

CFR  Citation:  None 
Legal  Deadline:  None 
Abstract:  The  Architectural  Barriers 
Act  of  1968,  section  504  of  the 
Rehabilitation  Act  of  1973.  and  7  CFR 
15e  require  that  new  or  reconstructed 
facilities  be  accessible.  The  Forest 
Service  Outdoor  Recreation 
Accessibility  Guidelines  in  this 
proposed  policy  amending  Forest 
Service  Manual  (FSM)  chapter  2330. 
Publicly  Managed  Recreation 
Opportunities,  would  establish  clear 
agency  guidelines  to  provide  the 
highest  level  of  accessibility  for  the 
greatest  number  of  people,  including 
persons  with  disabilities,  while  not 
fundamentally  altering  the  environment 
and  recreational  setting.  Outdoor 
recreation  focilities  include 
campgrounds,  picnic  areas,  beach 
access  and  other  access  routes,  and  so 


NPRM  11/00/02 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeksdfs.fed.us 

RIN:  0596-AB93 


Action 


420.  e  INTERIM  DiRECTIVE  TO 
FOREST  SERVICE  MANUAL  CHAPTER 
1920,  LAND  AND  RESOURCE 
MANAGEMENT  PLANNING.  FSM  1923, 
OBJECTION  PROCESS 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  36  CFR  219 
CFR  Citation:  None 
l.egal  Deadline:  None 

AkMtract:  The  Agency  is  proposing  to 
issue  an  interim  directive  (ID)  to  Forest 
Service  Manual  chapter  1920,  Land  and 
Resource  Management  Planning  to 
provide  Agency-wide  guidance  on 
objections  filed  against  land  and 
resource  management  plan  decisions. 
The  objection  process  is  authorized  in 
the  National  Forest  System  Land  and 
Resource  Management  Planning  rule  at 
36  CFR  219.32  (65  FR  65714,  November 
9,  2000).  The  2000  Planning  Rule  is 
currently  being  revised  to  address 
concerns  raised  regarding  the  Agency's 
ability  to  implement  some  portions  of 
the  rule's  provisions.  Nevertheless,  this 
pre-decisional  objection  process  is  a 
viable  tool  for  field  units  to  use  to 
attempt  to  resolve  issue(8)  prior  to 
making  a  final  Agency  decision  on  land 
and  resource  management  plans. 


Dale         FR  Cits 


NPRM  11/00A)2 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntRles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134. 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

_    RIN:  0596-AB97 


421.  e  LOCATABLE  MINERALS 
Priority:  Other  Significant 

Legal  Authority:  30  USC  21  to  54;  30 
USC  612 

CFR  Citation:  36  CFR  228,  subpart  A 
i.egal  Deadline:  None 

Abstract:  This  revision  follows 
recommended  changes  developed  by 
GAO  and  OIG  audits  and 
recommendations  in  the  National 
Research  Council's  1999  report  titled 
"Hardrock  Mining  on  Federal  Lands." 
The  proposed  rule  would  improve  the 
admhiistration  of  the  locatable  minerals 
program.  The  proposed  rule's  objectives 
are  to  improve  the  process  for 
modifying,  suspending,  and  terminating 
plans  of  operation;  improve  the  process 
of  reviewing  and  adjusting  reclamation 
bonds  to  cover  the  full  cost  of 
reclamation;  improve  the  process  of 
m<«"'«ging  temporary  closures;  define 
proper  occupancy  and  use;  and 
improve  noncompliance  and 
enforcement  actions.  This  proposed 
rule  revision  will  increase  the 
efficiency  of  locatable  minerals 
administration  and  protect  the  public 
from  funding  mine  reclamation. 
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Proposed  Rule  Stage 


Timetabto: 


Action 


FR  Cit* 


NPRM 

12AXy02 

NPRM  Comment 

02/0(V03 

Period  End 

Final  Action 

12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst.  Department  of 

Agricultxire.  Forest  Service.  MS  1134. 

ATTN:  IRM.  D&R.  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB98 


422.  •  NATIONAL  ENVIRONMENTAL 
POLICY  ACT  DOCUMENTATION 
NEEDED  FOR  RRE  MANAGEMENT 
ACTIVITIES  (PROPOSED  INTERIM 
DIRECTIVE  TO  FOREST  SERVICE 
HANDBOOK  1909.15,  CHAPTER  30) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  1421  to  4337 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  The  Forest  Service  proposes 
to  issue  an  interim  directive  to  Forest 
Service  Handbook  (FSH)  1909.15. 
Environmental  Policy  and  Procedures 
Handbook,  chapter  30.  which  addresses 
categories  of  actions  that  normally  do 
not  require  either  an  environmental 
impact  statement  or  an  environmental 
assessment.  The  interim  directive 
would  add  two  categories  of  actions 
applicable  to  certain  fire  management 
activities,  including  prevention, 
mitigation,  and  emergency  stabilization 
and  rehabilitation  (or  restoration) 
measures.  Such  management  activities 
would  be  designed  to  keep  Are  on  the 
ground  so  that  suppression  efforts  can 
be  more  effective.  The  objective  of 
these  activities  for  fuels  management  in 
areas  of  wildland-urban  interface  would 
be  to  reduce  potential  wildland  fire 


intensity  to  a  level  where  fire 
suppression  forces  can  safely  remain  on 
site  during  a  wildland  fire.  Hazard 
reduction  treatments  would  be 
accomplished  using  both  prescribed  fire 
and  mechanical  methods  (thinning, 
logging,  creating  fuelbreaks,  and  so  on). 
Comments  received  on  the  proposed 
interim  directive  will  be  used  in 
development  of  final  direction. 

Timetable: 


Action 


CM*       FR  on* 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst.  Department  of 

Agricultiue,  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R.  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB99 


Department  of  Agriculture  (USDA) 
Forest  Service  (FS) 


Final  Rule  Stage 


423.  DISPOSAL  OF  NATIONAL 
FOREST  TIMBER;  CANCELLATION  OF 
TIMBER  SALE  CONTRACTS 

Priority:  Other  Significant 

Legal  AuttKMity:  16  USC  472a;  16  USC 
551;  16  USC  618 

CFR  Citation:  36  CFR  223.30;  36  CFR 
223.40;  36  CFR  223.116 

Legal  Deadline:  None 

Abstract:  The  Forest  Service  is  issuing 
a  final  rule  to  revise  current  Agency 
regulations  regarding  cancellation  of 
timber  sale  contracts,  permits,  and 
other  such  instruments  authorizing  the 
sale  or  harvest  of  timber  or  other  forest 
products.  This  rule  is  needed  to  clarify 
when.  why.  and  by  whom  contracts 
may  be  canceled  to  remove  redundant 
provisions  and  to  provide  a  new 
formula  for  compensation  when  the 
Government  must  cancel  timber  sale 
contracts.  The  Forest  Service  takes 
every  precaution  before  authorizing  a 
particiilar  activity  on  National  Forest 


System  lands  to  ensure  that  its 
authorization  conforms  with  existing 
laws  and  with  existing  conditions  on 
the  ground  at  the  time  of  the 
authorization.  The  current  regulations 
place  an  inappropriate  amoimt  of 
financial  liability  on  the  Forest  Service 
when  the  agency  must,  for  reasons  of 
public  policy,  judicial  decision,  or 
statutory  direction,  cancel  a  timber  sale 
contract  or  permit.  The  regulatory 
changes  are  necessary  because  the 
Forest  Service  is  unable  to  continue 
bearing  the  majority  of  the  financial 
risk  and  burden  of  contract 
cancellations.  This  rule  would  more 
reasonably  allocate  the  risk  between  the 
Government  and  private  parties. 
Establishing  these  reasonable  limits  to 
the  Government's  exposure  to  financial 
liability  and  burden  of  risk  in  the  event 
of  contractual  changes  or  contract 
cancellations  is  critical  to  protecting 
the  public's  financial  interests. 


Timetable: 


Action 

IM»          FR  CH* 

NPRM 

12/30/96  61  FR  68690 

NPRM  Comment 

02/13/97 

Period  End 

Final  Action 

01/00/03 

Final  Action  Effective 

02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeksdfs.fed.us 

RIN:  0596-AB21 
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Rnal  Rule  Stage 


424.  COLLECTION  OF 
REIMBURSABLE  COSTS  FOR 
PROCESSING  SPEaAL-USE 
APPLICATIONS  AND 
ADMINISTRATION  OF  SPECIAL-USE 
AUTHORIZATIONS 

Priorfty:  Other  Significant 

Legal  Authority:  43  USC  1764;  30  USC 
181" 

CFR  Citation:  36  CFR  251 
Legal  Deadline:  None 
Abstract:  The  objective  of  this  proposal 
is  to  incorporate  into  regulation  the 
authority  contained  in  the  Mineral 
Leasing  Act  and  the  Federal  Land 
Policy  and  Management  Act  to 
reimburse  the  United  States  for 
reasonable  administrative  costs 
associated  with  the  issuance  and 
administration  of  special-use 
authorizations  on  National  Forest 
System  lands.  It  responds  to  a 
recommendation  contained  in  GAO 
Audit  Report  RCED-97-16  (12/96). 

Timetable: 


Email:  aweeksdfs.fed.us 
RIN:  0596-AB36 


Action 


FR  Cite 


11/24/99  64  FR  66341 
12/29/99  64  FR  72971 


02/04/00 

02/25/00  65  FR  10042 


NPRM 

NPRM  Comnwit 

Period  Extended 
NPRM  Comment 

Period  End 
Comnnent  Period 

Extended 
Comment  Period  End   03/09/00 
Final  Action  12/0(V02 

Final  Action  Effective    02/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Cost 
reimbursement  for  processing  special- 
use  applications  and  administration  of 
special-use  authorizations  was 
originally  included  imder  RIN  0596- 
AA36.  All  provisions  pertaining  to  the 
special-use  application  and 
administration  process  were  merged 
into  the  Final  Rule  published 
November  30,  1998  (63  FR  65950.  RIN 
0596-AB35).  Thus,  this  rulemaking 
addresses  only  the  oost-reimbursement 
provisions. 

Agency  Contact  Andria  D  Weeks. 
Regulatory  Analyst,  Department  of 
Agricultxxre,  Forest  Service,  MS  1134. 
ATTN:  IRM.  DStR.  1400  Independence 
Avenue  SW.  Washington.  DC  20250- 
1134 

Phone:  703  605-4610 
Fax:  703  605-5111 


425.  SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER; 
EXTENSION  OF  TIMBER  SALE 
CONTRACTS  TO  PERMIT  URGENT 
REMOVAL  OF  TIMBER  FROM  OTHER 
LANDS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttrarity:  16  USC  472a;  16  USC 
618;  16  USC  620 

CFR  Citation:  36  CFR  223.50;  36  CFR 
223.53 

Legal  Deadline:  None 

Abstract:  This  interim  rule  and  policy 
change  will  provide  for  extension  of 
National  Forest  System  (NFS)  timber 
sale  contracts  when  such  an  extension 
will  permit  the  prompt  removal  and 
utilization  of  non-NFS  timber  damaged 
by  catastrophic  events.  This  change 
will  define  the  responsibilities  of  the 
parties  for  requesting  and  approving 
such  extensions  and  specify  when  such 
extensions  should  be  approved.  This 
change  will  also  allow  for  the  use  of 
scarce  timber  resources  and  the 
recovery  of  economic  benefits  from 
timber  that  might  otherwise  be  lost 
because  of  contractual  obligations  to 
harvest  imdamaged  timber.  The  interim 
rule  will  provide  the  regulatory 
foundation  for  extending  existing 
contracts. 

Timetable: 


Action 


FR  CHs 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 


11/00/02 
12/0OA)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Andria  D  Weeks. 

Regulatory  Analyst,  Department  of 

Agriculture.  Forest  Service,  MS  1134, 

ATTN:  KM.  D&R.  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeksdfs.fed.us 

RIN:  0596-AB48 


426.  PREFERENCE  FOR  VISTTOR 
SERVICE;  ALASKA  NATIONAL 
FOREST  CONSERVATION  SYSTEM 
UNITS 

Priority:  Substantive.  Nonsignificant 
Lagal  Authority:  16  USC  3197 
CFR  Citation:  36  CFR  251 
Legal  Deadline:  None 

Abstract:  The  Forest  Service  is  issuing 
a  final  rule  to  establish  procedures  by 
which  eligible  persons  may  receive 
preferences  authorized  by  statute  in  the 
issuance  of  special  use  permits  to 
conduct  revenue-producing  visitor 
services  within  Conservation  System 
Units  on  the  National  Forests  in  Alaska. 
This  regulation  is  necessary  to 
implement  section  1307  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA;  16  U.S.C.  3101  et  seq.). 
Lands  administered  by  the  Forest 
Service  comprise  approximately  5%  of 
the  Federal  lands  aJffected  by  this 
statute;  therefore,  in  preparing  this  rule, 
the  Forest  Service  hais  coordinated  with 
two  agencies  of  the  Department  of  the 
Interior  in  order  to  provide  consistency 
in  the  implementation  of  ANILCA.  The 
final  rule  for  the  National  Park  Service 
was  published  on  October  18,  1996  (61 
FR  54334.  revising  36  CFR  part  13)  and 
the  final  rule  for  the  U.S.  Fish  and 
Wildlife  Service  was  published  on 
January  14,  1997  (62  FR  1838,  revising 
50  CFR  part  36).  While  the  USDI 
received  many  comments  on  its 
proposed  rules,  the  Forest  Servide 
received  only  four  comments  on  its 
proposed  rule,  which  was  published  on 
April  25,  1997  (62  FR  20140).  After 
considering  all  public  comments,  the 
Forest  Service  has  revised  the  rule  to 
clarify  that  statutory  rights  granted  by 
ANILCA  take  precedence  over  the 
Forest  Service  outfitter  and  guide 
policy  regarding  reissuance  of  permits 
to  priority  use  holders  without 
competition;  other  changes  made  in 
this  final  rule  are  primarily  minor  and 
non-substantive. 

Timetable: 


Action 


FR  Cite 


04/25/97  62  FR  20140 
06/24/97 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Final  Action  Effective    12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
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Agency  Contact  Andha  D  Weeks, 

Regulatory  Analyst.  Department  of 

Agriculture.  Forest  Service,  MS  1134, 

ATTN:  IRM,  D&R.  1400  Independence 

Avenue  SW.  Washington,  DC  20250- 

1134 

Phone:  703  605  4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB57 


427.  NATIONAL  ENVIRONMENTAL 
POLICY  ACT  DOCUMENTATION 
NEEDED  FOR  CERTAIN  SPEOAL 
USES  PERMIT  ACTIONS  (RNAL 
INTERIM  DIRECTIVE  TO  FSH  1909.15. 
CHAPTER  30) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  4321  to  4346 

CFR  Citation:  None 

L»ga\  Deadline:  None 

Abstract:  In  April  1997.  the  Forest 
Service  completed  a  reengineering 
study  of  its  special  uses  program.  One 
finding  in  that  study  was  that  the 
Forest  Service  is  conducting  extensive 
National  Environmental  Policy  Act 
(NEPA)  analysis  and  documentation  for 
the  renewal  or  transfer  of  ownership  of 
special  use  authorizations  having  no 
significant  effect  on  the  human 
environment,  either  individually  or 
cumulatively.  This  level  of  NEPA 
compliance  is  costly,  time  consuming, 
and  not  commensurate  with  the  risk 
attributed  to  the  activity.  Therefore,  the 
Forest  Service  proposes  to  add  a  new 
category  of  categorical  exclusions  horn 
NEPA  documentation  at  sections  31.1b 
and  31.2  of  FSH  1909.15. 
Environmental  Policy  and  Procedures 
Handbook.  This  action  woidd  give 
clearer  direction  regarding  the  NEPA 
obligation,  when  issuance  of  a  special 
use  authorization  is  a  purely  ministerial 
action  and  no  changes  are  proposed  in 
permitted  activities  or  facilities. 

The  proposed  policy  published 
September  20,  2001  (66  FR  48412)  also 
contained  a  proposed  revision  to 
section  30.3  to  clarify  the  NEPA 
dociunentation  that  is  needed  for 
processing  applications  and 
authorizations  under  a  categorical 
exclusion  when  extraordinary 
circumstances  exist.  This  revision  to 
section  30.3  regarding  extraordinary 
circumstances  was  incorporated  as  a 
separate  action  in  RIN  0596-AB94  and 
final  policy  was  published  August  23, 
2002  (67  FR  54622). 


Timetable: 


Action 

Dale 

FRCite 

NPRM 

09/20mi 

66  FR  48412 

NPRM  Comment 

11/19A)1 

Penod  End 

Final  Action 

01AXV03 

Final  Action  Effective 

01/00A)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134. 

ATTN:  IRM,  D&R.  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

ftolated  RIN:  Related  To  0596-AB94 

RIN:  0596-AB73 

428.  REVISIONS  TO  ROAD 
MANAGEMENT  POLICY  (FOREST 
SERVICE  MANUAL  CHAPTER  7710) 

Priority:  Other  Significant 

Legal  Authority:  16  USC  551;  23  USC 
205 

CFR  Citation:  36  CFR  212 

Legal  Deadline:  None 

Abstract:  On  January  12.  2001  (66  FR 
3205).  the  Forest  Service  adopted  a  new 
road  management  policy  to  improve  the 
analysis  and  decisionmaking  of  the 
National  Forest  System  road  system.  As 
part  of  a  Govemmentwide  review  of 
recently  adopted  rules  and  policies 
announced  January  20.  2001,  the  Chief 
conducted  an  internal  review  of  the 
new  road  management  policy.  As  a 
consequence,  the  Agency  identified 
several  changes  to  be  made  to  Forest 
Service  Manual  (FSM)  chapter  7710. 
The  first  of  these  was  to  issue  an 
interim  directive  (ID  No.  7710-2001-1) 
to  redelegate  the  authority  for 
extending  deadlines  for  completion  of 
forest-scale  analysis  from  the  Chief  to 
the  Regional  Foresters.  Additionally, 
the  ID  granted  all  units  an  additional 
year  to  complete  road  inventories  and 
analysis.  This  ID  was  effective  May  31. 
2001.  Upon  issuance,  the  Agency  gave 
notice  in  the  Federal  Register  with  a 
request  for  comment.  The  Agency  later 
determined  that  the  interim 
requirements  of  the  road  management 
policy  limiting  road  construction  in 


inventoried  roadless  and  contiguous 
unloaded  areas  were  not  relevant  to  the 
road  management  policy;  rather,  these 
requirements  should  be  dealt  with  in 
the  context  of  overall  management 
planning  of  roadless  areas.  Moreover, 
field  units  were  generally  finding  it 
difficult  to  determine  how  to  define 
and  map  contiguous  unroaded  areas 
consistently.  In  some  recent  cases,  the 
interim  requirements  were  resulting  in 
EIS's  for  minimal  road  construction  or 
reconstruction  along  the  edge  of 
inventoried  roadless  areas  and 
contiguous  unroaded  areas,  with 
resultant  delays  in  project  decisions. 
Therefore,  the  Agency  issued  a  second 
ID  effective  December  14,  2001  (ID  No. 
7710-2001-3),  to  rescind  these  interim 
requirements  from  FSM  chapter  7710 
and  simultaneously  issued  a  third  ID 
(ID  No.  1920-2001-1)  to  relocate  these 
roadless  requirements  to  FSM  chapter 
1920.  Land  and  Resource  Management 
Planning.  Although  the  second  ID  was 
immediately  effective,  a  notice  with  a 
request  for  comment  was  published  in 
the  Federal  Register  on  December  20. 
2001  (66  FR  65796).  Comments  on  ID 
No.  7710-2001-1  and  ID  No.  7710-2001- 
3  have  been  considered  in  developing 
the  next  appropriate  steps  concerning 
the  road  management  policy.  The 
Agency  has  decided  to  move  ahead 
with  adoption  of  the  changes  to  FSM 
chapter  7710.  The  issues  regarding 
interim  protection  of  roadless  areas  will 
be  handled  as  changes  to  chapter  1920. 


Action 


Data 


FR  CMa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/2(V01   66  FR  65796 
02/19/02 

01AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agricultiu«,  Forest  Service,  MS  1134. 

ATTN:  IRM.  D&R.  1400  Independence 

Avenue  SW.  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeksdfs.fed.us 

RIN:  0596-AB90 


USDA— FS 


429.  •  FOREST  LAND  ENHANCEMENT 
PROGRAM 

Priority:  Other  Significant 
Legal  Authority:  PL  107-171 
CFR  Citation:  36  CFR  230,  subpart  C 
Legal  Deadlirte:  None 
AI)Stract:  This  interim  rule  is  needed 
to  implement  the  Forest  Land 
Enhancement  Program  (FLEP) 
authorized  in  the  2002  Farm  Security 
and  Rural  Investment  Act  of  2002  (Pub. 
L.  107-171)  through  an  amendment  to 
the  Cooperative  Forestry  Assistance  Act 
(16  U.S.C.  2103).  The  FLEP  program 
replaces  two  previous  conservation 
incentives  programs  (the  Stewardship 
Incentive  Program  (SIP)  and  the 
Forestry  Incentives  Program  (FTP)).  It  is 
very  similar  to  other  cooperative  grant 
and  agreement  programs  that  the  Forest 
Service  has  managed  over  the  past  50 
years. 

The  goals  of  FLEP  are  to:  (1)  Enhance 
the  productivity  of  timber,  fish  and 
wildlife  habitat,  soil  and  water  quality, 
wetland,  recreational  resources,  and 
aesthetic  values  of  private  non- 
industrial  private  forestland;  and  (2) 
establish,  manage,  maintain,  enhance, 
and  restore  such  forests.  The  act 
requires  establishing  a  coordinated  and 
cooperative  Federal.  State,  and  local 
grants  program  directed  to  achieve 
sustainable  forestry;  assisting  owners  of 
non-industrial  private  forestlands  to 
more  actively  manage  these  lands  and 
related  resources;  and  encouraging  such 
owners  to  use  State,  Federal,  and 
private  sector  resource  management 
expertise,  financial  assistance,  and 
educational  programs. 
The  interim  rule  is  being  drafted  in 
consultation  with  other  State  and 
Federal  Govenunent  partners.  The 
FLEP  steering  committee  includes 
representatives  from  State  forestry 
agencies,  the  Cooperative  State 
Research,  Education  and  Extension 


Service,  and  the  Office  of  General 
Council.  The  Technical  Committee  that 
is  drafting  the  interim  rule  is  comprised 
of  national  and  regional  Forest  Service 
representatives,  as  well  as  State  forestry 
staff  from  across  the  country.  Every 
State  forester  will  have  an  opportunity 
to  review  and  provide  input  to  the 
interim  rule  before  it  is  finalized  and 
submitted  for  clearance.  Other 
government  and  non-government 
partners  will  also  have  this 
opportunity. 

Timetable:  . 


Action 


Data         FR  Cita 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 
Final  Action 


431.  NATIONAL  FOREST  SYSTEM 
LAND  AND  RESOURCE 
MANAGEMENT  PLANNING; 
EXTENSION  OF  COMPLIANCE 
DEADUNE 

Priority:  Substantive,  Nonsignificant 
CFR  Citation:  36  CFR  219,  subpart  A 


12/00/02 
02/00/03 


03/00/03 
09/00/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 

State.  Local 

Federalism:  This  action  may  have 

federalism  implications  as  defined  in 

EO  13132. 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agriculture,  Forest  Service,  MS  1134, 

ATTN:  IRM,  DfcR,  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

RIN:  0596-AB95 


430.  •  COMMUNITY  AND  PRIVATE 

LAND  FOREST  RRE  ASSISTANCE 

PROGRAM 

Priority:  Substantive.  Nonsignificant 

Unfunded  Mandates:  Undetermined 


Department  of  Agriculture  (USDA) 
Forest  Service  (FS)    


Completed: 


FR  Cita 


Hnal  Rule  Stage 


Legal  Authority:  PL  107-I7i 

CFR  Citation:  36  CFR  230,  subpart  D 
(new) 

Legal  Deadline:  None 

Abstract:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  directs  the 
Secretary  of  Agriculture  to  establish  a 
Commimity  and  Private  Land  Fire 
Assistance  Program,  to  be  administered 
by  the  Forest  Service  and  implemented 
through  the  State  Foresters.  The  Forest 
Service  is  issuing  an  interim  rule  to 
provide  for  the  implementation  and 
administration  of  the  program,  which 
would  allow  the  following  activities  on 
both  Federal  and  non-Federal  lands: 
Fuel  hazard  mitigation  and  prevention, 
invasive  species  management,  multi- 
resource  wildfire  planning,  cohununity 
protection  plaiming,  community  and 
landowner  education,  market 
development  and  expansion,  improved 
wood  utilization,  and  special 
restoration  projects. 

Timetable: 


Action 


Data 


FR  Cita 


Interim  Final  Rule 


03/00/03 


Regulatory  Fiexibiilty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  Andria  D  Weeks. 

Regulatory  Analyst.  Department  of 

Agricultiire,  Forest  Service,  MS  1134, 

ATTN:  IRM.  D&R.  1400  Independence 

Avenue  SW,  Washington,  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeksdfs.fed.us 

RIN:  0596-AB96 


Completed  Actions 


05/20/02  67  FR  35431 
05/20/02 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks 
Phone:  703  605-4610 
Fax:  703  605-5111 
Email:  aweeks@fs.fed.us 

RIN:  0596-AB87 
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Completed  Actions 


432.  •  CLARIFICATION  OF 
EXTRAORDINARY  CIRCUMSTANCES 
FOR  CATEGORICAL  EXCLUSIONS 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKxity:  43  USC  4321  to  4346 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  The  Forest  Service  adopted 
an  Interim  Directive  (No.  1909.15-2002- 
2)  to  guide  employees  in  complying 
with  the  National  Environmental  Policy 
Act  and  the  Council  on  Environmental 
Quality  (CEQ)  regulations  for  certain 
actions  which  can  be  categorically 
excluded  from  documentation  in  an 
environmental  assessment  or  an 
environmental  impact  statement.  This 


policy  was  split  from  RIN  0596-AB73 
and  published  as  a  separate  action.  The 
Interim  Directive  clarifies  the 
consideration  of  extraordinary 
circumstances  as  they  apply  to 
categorical  exclusions.  The  intent  of 
this  Interim  Directive  is  to  fecilitate 
employees'  consistent  interpretation 
and  application  of  CEQ  regulations  and 
related  agency  policy.  Notice  of 
adoption  of  this  Interim  Directive  was 
published  and  became  effective  on 
August  23.  2002  (67  FR  54622). 

Tknatabla: 


Action 


DM*  FR  Cite 


Intenm  Final  Rule 
Interim  Final  Rule 
Etfective 


08/23A)2  67  FR  54622 
08/23/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Sniall  Entitles  Affsctsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andria  D  Weeks, 

Regulatory  Analyst,  Department  of 

Agricultiue,  Forest  Service.  MS  1134, 

ATTN:  IRM.  D&R,  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

1134 

Phone:  703  605-4610 

Fax:  703  605-5111 

Email:  aweeks@fs.fed.us 

Related  RIN:  Split  From  0596-AB73 

RIN:  059&-AB94 

BILUNO  COOe  3410-11-8 


Department  of  Agriculture  (USDA) 
Office  of  Chief  Financial  Officer  (OCFO) 


Long-Term  Actions 


433.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  7  CFR  3017  and  3021 


Tlmetabls: 


Action 


Oat* 


FR  Cite 


01/23/02  67  FR  3266 
03/25/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemnined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Annie  Walker-Bradley 

Phone:  202  720-9983 

Fax:  202  690-3561 

Email:  abradley^fo.usda.gov 

RIN:  0505-AAll 

BKiJNO  COOe  3410-W-S 


Department  of  Agriculture  (USDA) 
Office  of  the  Secretary  (AgSEC) 


Proposed  Rule  Stage 


434.  GENERAL  NONPROCUREMENT 
REGULATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  5  USC  301;  5  USC  901 
et  seq 

CFR  Citation:  7  CFR  3020 

Legal  Deadline:  None 

AlMtract:  USDA  published  7  CFR  part 
3015.  Uniform  Federal  Assistance 
Regulations,  in  1981  to  establish  and 
codify  departmentwide  policies  and 
standards  for  administering  grants  and 
cooperative  agreements  to  governmental 
and  nongovernmental  entities.  Since 
that  time,  the  Office  of  Management 
and  Budget  has  led  efforts  to  establish 
Govemmentwide  common  rules  for 
governmental  and  nongovernmental 
recipients  of  grants  and  cooperative 
agreements.  Consequently,  over  the 


years,  USDA  has  codified  its 
Govemmentwide  common  rules  in 
other  parts  of  title  7  of  the  CFR.  This 
has  resulted  in  corresponding 
amendments  to  part  3015  to  revise  its 
scope  accordingly.  We  are  proposing  to 
remove  part  3015  and  to  add  part  3020 
to  parts  of  title  7.  We  are  proposing 
to  include  other  administrative 
requirements  that  were  never  codified. 
The  alternative  would  be  to  continue 
to  work  with  the  disjointed,  outdated 
part  3015.  Expected  results  are  that  the 
new  part  3020  will  be  more  clear  and 
concise  and  will  only  contain  those 
cross-cutting  requirements  not  included 
in  other  USDA  departmentwide 
administrative  regulations. 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Federalism:  Undetermined 

Agency  Contact:  Aimie  Walker- 
Bradley,  Acting  Director  Planning  and 
Accountability,  Department  of 
Agriculture,  Office  of  the  Secretary, 
Room  4632  South  Building,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-9983 
Fax:  202  690-3561 
Email:  abradley@cfo.usda.gov 

RIN:  0503-AA21 
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Department  of  Agriculture  (USDA) 
Office  of  tite  Secretary  (AgSEC) 

435.  OUTREACH  AND  ASSISTANCE 
FOR  DISADVANTAGED  FARMERS 
AND  RANCHERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  2279(a) 

CFR  Citation:  7  CFR  26 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  remove 
CFR  part  1943,  subpart  C,  "Small 
Farmer  Outreach  Training  and 
Technical  Assistance  Program,"  under 
the  Farm  Service  Agency  and  add  new 
CFR  part  26,  "Outreach  and  Assistance 
to  Socially  Disadvantaged  Farmers  and 
Ranchers  Program,"  under  the  Office  of 
the  Secretary.  The  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990, 
title  XXV,  section  2501  and  the 


Rnal  Rule  Stage 


Department  of  Agricultiu« 
Appropriation  Acts  provides  funding 
for  the  "Outreach  and  Assistance  for 
Socially  Disadvantaged  Farmers  and 
Ranchers  Program."  These  acts  provide 
the  Office  of  Outreach  with  the 
authority  to  make  grants  and  enter  into 
contracts,  cooperative  agreements,  and 
other  agreements  with  entities  to 
provide  outreach,  training,  and 
technical  assistance;  to  encourage  and 
assist  socially  disadvantaged  fanners 
and  ranchers  to  own  and  operate  farms 
and  ranches;  and  increase  their 
participation  and  accessibility  to 
agricultural  programs. 


Action 


Dete         FR  Cite 


NPRM  Comment 

Period  End 
Final  Action 


05/30/01 


05/00/03 


Action 


FR  Cite 


NPRM 


04/30/01   66  FR  21608 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Geraldine  Herring, 
Special  Outreach  Program  Coordinator, 
Department  of  Agriculture,  Office  of  the 
Secretary,  1400  Independence  Avenue 
SW,  Washington,  DC  29259 
Phone:  202  720-6350 
Fax:  202  720-7489 
Email:  2501rfp@usda.gov 

RIN:  0503-AA22 

BILUNO  C006  3410-90-S 


Department  of  Agriculture  (USDA) 

Rural  Business-Cooperative  Service  (RBS) 


Proposed  Rule  Stage 


436.  BUSINESS  AND  INDUSTRIAL 
GUARANTEED  LOAN  PROGRAM- 
MISCELLANEOUS  CHANGES 

Priority:  Other  Significant 

Legal  Authority:  7  USC  1989;  42  USC 
1480:  5  USC  301 

CFR  Citation:  7  CFR  4287,  subpart  B; 
7  CFR  4279,  subpart  A;  7  CFR  4279, 
subpart  B 

Legal  Deadline:  None 

Abstract:  Revisions  are  proposed  in  the 
following  areas:  Exclusion  of  financing 
agriculture  production,  limiting  debt 
refinancing,  criteria  for  reducing 
percent  of  guarantee,  revising  loan 
priority  criteria,  eligibility  issues  when 
an  applicant  is  delinquent  on  Federal 
debt,  title  IX  provisions,  additional 
administrative  guidance,  tightening 
eligibility  criteria  for  non-bank  lenders, 
removing  the  need  for  a  Regional 
Attorney  review  for  transfers  and 
assumptions  of  existing  loans,  limiting 
debt  refinancing,  limiting  packaging 
fees,  adjusting  loan  priorities, 
additional  application  requirements  for 
certain  applicants,  and  various  other 
minor  editoried  changes. 

Tinwtable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


08/00/03 
10/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 


Government  Levels  Affected: 

Undetermined 

Agsncy  Contact:  John  R.  Duim, 
Director,  Cooperative  Resources 
Management  Division,  Department  of 
Agriculttire,  Rural  Business-Cooperative 
Service,  Room  4206/Stop  3253,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  690-1374 
Email:  john.dimn@usda.gov 

RIN:  0570-AA23 

437.  AFFIRMATIVE  FAIR  HOUSING 
MARKETING  PLAN 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Autlwrtty:  5  USC  301;  7  USC 
1989;  42  USC  1480 

CFR  Citation:  7  CFR  1703  subpart  B; 
7  CFR  1942  subpart  G;  7  CFR  4284 
subpart  D;  7  CFR  4287,  subpart  B;  7 
CFR  4279,  subpart  B;  7  CFR  4274, 
subpart  D;  7  CFR  4280,  subpart  A;  7 
CFR  4287,  subpart  H 

Legal  Deadline:  None 

Abstract:  This  action  will  incorporate 
the  requirement  for  housing-related 
projects  (such  as  apartment  buildings, 
nursing  homes,  group  homes,  and 
assisted  living  type  facilities)  to 
develop  an  Affirmative  Fair  Housing 
Marketing  Plan  (plan)  when  receiving 
funding  from  the  Intermediary 


Relending  Program,  Rural  Business 
Enterprise  Grant  Program,  Rural 
Business  Opportunity  Grant  Program, 
Rural  Economic  Development  Loan  and 
Grant  Programs,  and  the  Business  and 
Industry  Direct  and  Guaranteed  Loan 
Programs.  The  plan  will  describe 
strategies  to  attract  applications  fi^m 
all  groups  in  a  housing  market  area  and 
efforts  to  reach  those  persons  in  the 
market  area  who  traditionally  would 
not  be  expected  to  apply  for  housing. 
The  Rural  Housing  Service  Multifamily 
Housing  Program  regulations  currently 
include  this  borrower  requirement. 

Timetable: 


Action 


FR  OH* 


NPRM 

NPRM  Comment 
Period  End 


01/OOA)3 
03AXV03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entmas  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Nichell  Daniels,  Loan 
Specialist,  B8d  Servicing  Branch, 
Department  of  Agriculture,  Rural 
Business-Cooperative  Service,  Room 
6858/Stop  3224,  1400  Independence 
Avenue  SW,  Washington.  DC  20250- 
3224 
Phone:  202  690-1754 

RIN:  0570-AA24 
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Proposed  Rule  Stage 


438.  BUSINESS  AND  INDUSTRY 
GUARANTEED  LOAN  PROGRAM— 
RNANCING  COOPERATIVE  STOCK 

Priority:  Other  Significant 

Legal  Auttwrity:  7  USC  1989;  42  USC 
1480;  5  USC  301 

CFR  Citaftion:  7  CFR  4279,  subpart  B: 
7  CFR  4279.  subpart  A 

Legal  Deadline:  None 

Abstract:  The  Agency  proposes  to 
revise  the  Business  and  Industry 
Program  regulations  to  incorporate 
additional  guidance  and  eliminate  or 
reduce  certain  requirements  when 
financing  cooperative  stock.  It  also 
proposes  to  develop  a  streamlined 
application  form  when  financing 
working  capital,  which  includes 
cooperative  stock. 

Thnatabie: 


Timetable: 


Action 


Dal*  FR  CM* 


NPRM  05«Xy03 

NPRM  Comment  07/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  )ohn  R.  Dunn. 
Director,  Cooperative  Resources 
Management  Division,  Department  of 
Agriculture,  Rural  Business-Cooperative 
Service,  Room  4206/Stop  3253,  1400 
Independence  Avenue  SW. 
Washington,  IX:  20250 
Phone:  202  690-1374 
Email:  john.dunndusda.gov 

RIN:  0570-AA26 

439.  RURAL  BUSINESS  ENTERPRISE 
GRANT  PROGRAM 


Action 


FR  Cit* 


NPRM 

NPRM  Comment 
Period  End 


04AXV03 
06/00/03 


Regulatory  Flexit>ility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Amy  Cavanaugh, 

Loan  Specialist,  Department  of 

Agriculture.  Rural  Business-Cooperative 

Service,  Stop  3225.  1400  Independence 

Avenue  SW,  Washington.  DC  20250- 

3225 

Phone:  202  720-1400 

RIN:  057O-AA28 

440.  ANNUAL  RENEWAL  FEE 

Priority:  Other  Significant 

Legal  Authority:  7  USC  1932 

CFR  Citation:  7  CFR  4279.  subpart  B 

Legal  Deadline:  None 

Abstract:  The  Rural  Business- 
Cooperafive  Service  is  amending  its 
regulation  for  Business  and  Industry 
Guaranteed  Loans  to  provide  for  an 
annual  renewal  fee.  The  intended  effect 
of  this  rule  is  to  reduce  the  subsidy 
rate  and  its  associated  budget  authority 
dollar  level,  which  will  result  in  a 
greater  level  of  assistance  to  the  public 
(i.e.,  higher  supportable  loan  level). 

Timetable: 

FR  Cit* 


NPRM  01AXV03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 


441 .  e  RURAL  BUSINESS 
INVESTMENT  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  PL  107-171,  sec  6029 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  action  will  implement 
the  provisions  of  section  6029  of  the 
Farm  Security  and  Rural  Investment 
Act  (the  2002  Farm  Bill,  copy  of 
relevant  provisions  attached),  which 
amended  the  Consolidated  Farm  and 
Rural  Development  Act  by  adding 
"Subtitle  H  —  Rural  Business 
Investment  Program."  Section  6029 
provides  that  the  Secretary  "shall" 
establish  the  program  and  provides 
mandatory  no-year  funding  out  of  the 
Commodity  Credit  Corporation  at  a 
level  sufficient  to  guarantee  $280 
million  of  debentures  and  $44  million 
in  grants.  The  purpose  of  the  program 
is  the  establishment  of  equity  capital 
investment  in  Rural  Business 
Investment  Companies  and  other 
entities  through  a  combination  of  grants 
and  guarantees  of  debentures  with  the 
objective  of  fostering  economic 
development  in  rural  areas.  The 
program  is  expected  to  be  administered 
by  the  Small  Business  Administration 
(SB  A),  using  primarily  SB  A  regulations. 
These  may  be  supplemented  with  Rural 
Development  instructions  established 
by  the  Rural  Business-Cooperative 
Service  (RBS).  An  interagency 
agreement  under  section  1535  of  title 
31,  United  States  Code,  will  be 
executed  by  both  agencies  to  provide 
the  mechanism  by  which  SBA  will 
deliver  the  program  and  by  which  RBS 
will  provide  reimbursement  for  SBA's 
services. 

Timetable: 


Action 


OM*  FR  Cit* 


Priority:  Substantive,  Nonsignificant  Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Dwight  Cannon, 
Director,  Special  Project  Program 
Oversight  Division.  Department  of 
Aghcultiire.  Rural  Business-Cooperative 
Service.  STOP  3221,  1400 
Itidependence  Avenue  SW, 
Washington.  DC  20250 
Phone:  202  690-4100 
Fax:  202  690-3808 
Email:  dwight.carmon@usda.gov 

RIN:  0570-AA34 


Authority:  5  USC  301;  7  USC 
1932;  7  USC  1989;  16  USC  1005 

CFR  Citation:  7  CFR  1942;  7  CFR  4284 

Legal  Deadline:  None 

Abstract:  The  Rural  Business- 
Cooperative  Service  proposes  to 
completely  rewrite  and  renumber  7 
CFR  1942.  subpart  G,  to  7  CFR  part 
4284,  subpart  B.  This  rewrite  will 
incorporate  public  law  changes  and 
clarify  administrative  regulatory 
procedures  and  guidelines  in  order  to 
improve  program  administration. 


NPRM  09/00/03 

NPRM  Comment  1 1  /00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steve  Levy,  Spacial 
Initiatives  Assistant.  Department  of 
Agriculture,  Rural  Business-Cooperative 
Service.  Room  6901-S/STOP  3220, 
Washington,  DC  20250 
Phone:  202  690-4100 
Email:  steve.levydusda.gov 

RIN:  0570-AA35 
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Department  of  Agriculture  (USDA) 

Rural  Businese-Cooperatlve  Service  (RBS) 


Hnal  Rule  Stage 


442.  RURAL  ECONOMIC 
DEVELOPMENT  LOAN  AND  GRANT 
PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  7  USC  940c 

CFR  Citation:  7  CFR  1703,  subpart  B; 
7  CFR  4280,  subpart  A 

Lagal  Deadline:  None 

Abstract:  This  action  is  part  of  a 
reinvention  laboratory  initiative  of  the 
Department  of  Agriculture  and  Rural 
Business-Cooperative  Service.  The 
regulations  will  be  written  in  a  "plain 
language"  style.  The  regulation  will  be 
simpler  and  improve  the  ease  of  use 
by  the  public  and  program 
beneficiaries.  The  regulation  will  be 
written  in  a  question  and  answer 
format  from  the  perspective  of 
questions  from  the  applicant  under  this 
program.  The  regulations  will  simplify 
the  application  format,  review  and 
selection  process,  and  recipient's 
recordkeeping  requirements.  It  will  also 
add  a  section  on  the  appeal  of  adverse 
decisions.  The  comment  period  on  the 
proposed  rule  ended  February  14,  2000. 
The  Agency  received  28  written 
comments.  The  Agency  conducted  a 
meeting,  which  was  open  to  the  public 
on  August  2,  2000,  to  allow  the  Agency 
to  listen  to  oral  presentations  from  the 
general  public  on  the  proposed  rule. 
The  Agency  will  respond  to  the 
comments  made  at  the  meeting  in  the 
preamble  to  the  final  rule  as  part  of 
the  rulemaking  processing  under  the 
Administrative  Procedures  Act. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/15/99  64  FR  69937 
02/14/00 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Lsvels  Affected:  None 

Agency  Contact:  Patricia  Wing,  Loan 
Specialist,  Department  of  Agricultvu«, 
Rural  Business-Cooperative  Service, 
Room  6867,  South  Building,  STOP 
3225,  Washington.  DC  20250 
Phone:  202  720-9558 
Email:  patricia.wing@usda.gov 

RIN:  0570-AA19 


443.  ALLOCATION  FORMULAS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  7  USC 
1989:  42  USC  1480 

CFR  Citation:  7  CFR  1940,  subpart  L 

Legal  Deadline:  None 

Abstract:  This  action  will  amend 
existing  regulations  for  allocating 
program  funds  among  Agency  State 
offices.  It  will  add  the  Rural  Business 
Opporttinity  Grant  Program  and  update 
the  formulas  used  for  Rural  Business 
Enterprise  Grant  and  Business  and 
Industry  Programs. 

Timetable: 


Action 


Dale  FR  CNs 


Action 


Dale         FRCHe 


0eA)3/00  65  FR  47695 
10/02/00 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Diane  Berger,  Loan 
Specialist,  Department  of  Agriculture, 
Rural  Business-Cooperative  Service, 
STOP  3225, 1400  Independence 
Avenue  SW,  Washington,  DC  20250 
Phone:  202  720-2383 
Fax:  202  720-6561 
Email:  diane.berger@usda.gov 

RIN:  0570-AA30 

444.  BUSINESS  AND  INDUSTRY 
GUARANTEED  LOAN  PROGRAM- 
DOMESTIC  LAMB  INDUSTRY 
ADJUSTMENT  ASSISTANCE 
PROGRAM  SET-ASIDE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  5  USC  301 

CFR  Citation:  7  CFR  4279,  subpart  B 

Legal  Deadline:  None 

Abstract:  This  action  provides  for  a  set- 
aside  of  $15  million  in  Business  and 
Industry  Guaranteed  Loans  in  fiscal 
year  (FY)  2001,  $15  million  in  FY  2002, 
and  $5  million  in  FY  2003  to  help  fund 
the  Domestic  Lamb  Industry 
Adjustment  Assistance  Program.  The 
effective  date  for  the  set-aside  was 
September  30,  2000. 

Timetable: 


Interim  Final  Rule 

Effective 
Final  Action 


10/30/00 


06/00/03 


Action 


Date         FR  Cits 


Interim  Final  Rule         10/30/00  65  FR  64596 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  R.  Dimn, 
Director,  Cooperative  Resources 
Management  Division,  Department  of 
Agricultiire,  Rural  Business-Cooperative 
Service,  Room  4206/Stop  3253,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  690-1374 
Email:  john.dunn@usda.gov 

RIN:  0570-AA31 

445.  e  RURAL  BUSINESS 
ENTERPRISE  GRANT  PROGRAM- 
FARM  BILL  CHANGES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1932 

CFR  Citation:  7  CFR  1942 

Legal  Deadline:  None 

Abstract:  President  Bush  signed  the 
Farm  Bill  May  13,  2002,  changing  the 
definition  of  rural  and  rural  area  in  the 
Consolidated  Farm  and  Rural 
Development  Act  for  certain  programs 
including  the  Rural  Business  Enterprise 
Grant  (RBEG)  program.  The  definition 
now  reads  "any  area  other  than  a  city 
or  town  that  has  a  population  of  greater 
than  50,000  inhabitants  and  the 
urbanized  area  contiguous  and  adjacent 
to  sucli  as  a  city  or  town."  The 
previous  definition  of  rural  and  rural 
area  was  "any  area  that  is  not  within 
the  outer  boundary  of  any  city  having 
a  population  of  50,000  or  more  and  its 
immediately  adjacent  urbanized  and 
urbanizing  areas  with  a  population 
density  of  more  than  100  persons  per 
square  mile."  Therefore,  the  RBEG 
program,  which  is  authorized  under  the 
Consolidated  Farm  and  Rural 
Development  Act,  must  be  changed  to 
reflect  the  current  definition. 

The  Consolidated  Farm  and  Rural 
Development  Act  also  amended  the 
definition  of  small  and  emerging 
private  business  enterprise  to  include 
nonprofit  entities  and  other  tax  exempt 
organizations  who  have  a  principal 
office  located  on  land  of  an  existing 
or  former  Native  American  reservation 
in  a  city,  town,  or  unincorporated  area 
that  has  a  population  of  not  more  than 
5,000  inhabitants  as  an  eligible  small 
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and  emerging  business  regardless  of  the 
number  of  employees  or  operating 
capital  of  the  enterprise. 


Action 


FR  CM* 


Interim  Final  Rule  12/0(V0e 

Regulatory  Flexiblltty  Analysis 
Required:  No 

Small  EntHies  Affected:  No 
Govemmertt  Levels  Affected:  None 
Agency  Contact:  Amy  Cavanaugh. 
Loan  Specialist,  Department  of 
Agriculture,  Rural  Business-Cooperative 
Service.  Stop  3225,  1400  Independence 
Avenue  SW,  Washington.  DC  20250- 
3225 
Phone:  202  720-1400 

RIN:  0570-AA36 


for  the  purposes  of  the  B&I  program 
to  read:  "Any  area  other  than  a  city 
or  town  that  has  a  population  of  greater 
than  50,000  inhabitants  and  the 
urbanized  area  contiguous  and  adjacent 
to  such  a  city  or  town."  7  CFR  part 
4279.  subpart  B.  and  7  CFR  part  1980. 
subpart  E,  must  be  changed  to 
incorporate  the  new  definition. 

Timetable: 


Action 


FR  CH* 


Final  Action 


12AXVD2 


446.  •  BAI  GUARAffTEED  LOAN 

PROGRAM  FARM  BILL  CHANGES— 

DERNmON  OF  RURAL  AND  RURAL 

AREA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301:  7  USC 
1989:  42  USC  1480 
CFR  Citation:  7  CFR  1980,  subpart  E; 
7  CFR  4279.  subpart  B 

Legal  Deadlina:  None 

Abstract:  Section  6020  of  the  Act 
amends  section  343(a)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  by  changing  the 
definition  of  "rural"  and  "rural  area" 


Regulatory  Flexlt>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Brenda  Griffin.  Loan 
Specialist,  Processing  Division. 
Department  of  Agriculture,  Rural 
Business-Cooperative  Service,  Room 
6847/Stop  3224.  1400  Independence 
Avenue  SW.  Washington,  DC  20250 
Phone:  202  720-6802 
Email:  brenda.griffin2@usda.gov 

RIN:  0570-AA38 

447.  e  BAI  GUARANTEED  LOAN 
PROGRAM  FARM  BILL  CHANGES- 
EXPAND  ELIGIBILITY  CRITERIA 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301:  7  USC 
1989;  42  USC  1480 

CFR  Citation:  7  CFR  4279.  subpart  B 

Legal  Deadline:  None 


Abstract:  Section  6013  of  the  Act  adds 
other  renewable  energy  systems  as  an 
eligible  loan  purpose.  Section  6017 
expands  eligibility  criteria  for  loans  to 
cooperatives  and  loan  guarantees  in 
non-riiral  areas  under  certain 
conditions  and  expands  eligibility  and 
relaxes  financial  reporting  requirements 
for  the  B&I  Cooperative  Stock  Purchase 
Program.  It  also  allows  the  Agency  to 
require  specialized  appraisals  for  the 
B&I  program.  Section  6019  requires  the 
Agency  to  provide  a  short,  simplified 
application  form  for  guarantees  of 
$400,000  or  less  initially.  7  CFR  part 
4279.  subpart  B.  must  bie  changed  to 
incorporate  these  provisions  of  the 
statute. 


FR  one 


Action 


Interim  Final  Rule         07/00/03 
Interim  Final  Rule  09/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Brenda  Griffin.  Loan 
Specialist,  Processing  Division, 
Department  of  Agriculture,  Rural 
Business-Cooperative  Service.  Room 
6847/Stop  3224.  1400  Independence 
Avenue  SW.  Washington.  DC  20250 
Phone:  202  720-6802 
Email:  brenda.griffin2@usda.gov 

RIN:  0570-AA39 


Department  of  Agriculture  (USDA) 

Rural  Business-Cooperative  Service  (RBS) 


Completed  Actions 


448.  THE  RURAL  BUSINESS 
ENTERPRISE  GRANTS  AND 
TELEVISION  DEMONSTRATION 
GRANTS— SMALUEMERGING 
PRIVATE  BUSINESS  ENTERPRISE 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  7  CFR  1942.  subpart  G 

Completsd: 

Reeeon Dele         FR  CHe 

Final  Action  10/15/02  67  FR  63536 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 

Agency  Contact:  Amy  Cavanaugh 
Phone:  202  720-1400 

RIN:  0570-AA32 


449.  •  RURAL  BUSINESS 
OPPORTUNITY  GRANTS— DERNmON 
OF  RURAL  AND  RURAL  AREAS- 
FARM  BILL  CHANGES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  1926 

CFR  Citation:  7  CFR  4284 

Legal  Deadline:  None 

Abstract:  President  Bush  signed  the 
Farm  Bill  May  13.  2002,  changing  the 
definition  of  rural  and  rural  area  in  the 
Consolidated  Farm  and  Rural 
Development  Act  for  certain  programs 
including  the  Rural  Business 
Opportimity  Grant  (RBOG)  program. 
The  definition  now  reads  "any  area 
other  than  a  city  or  town  that  has  a 
population  of  greater  than  50.000 


inhabitants  and  the  urbanized  area 
contiguous  and  adjacent  to  such  as  a 
city  or  town."  The  prior  definition  of 
rural  area  for  this  program  includes 
"any  area  that  is  not  within  the 
boundaries  of  a  city  with  a  population 
in  excess  of  10,000  inhabitants." 
Therefore,  the  RBOG  Program,  which  is 
authorized  under  the  Consolidated 
Farm  and  Rural  Development  Act,  must 
be  changed  to  reflect  the  ciurent 
definition. 

The  objective  of  the  Agency  is  to 
publish  a  final  rule  Federal  Register 
document  to  promulgate  the  changes  in 
the  Consolidated  Farm  and  Rural 
Development  Act  into  7  CFR  part  4284. 
subpart  G.  We  recommend  a  not 
significant  designation  of  significance 
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from  the  Office  of  Management  and 
Budget  on  the  final  rule.  The  RBOG 
Program  has  only  received  an 
appropriation  boia  Congress  for  the 
past  two  fiscal  years.  The  year-end 
obligations  total  for  fiscal  years  2000- 
2001  was  $12,849,188.  The  new  Farm 
Bill  increases  the  maximum  amount  of 
appropriations  authorization  from  $7.5 


million  to  $15  million  for  the  RBOG 
Program. 

Timetable: 


Action 


FR  cue 


Final  Action  10/15/02  67  FR  63537 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 


Department  of  Agriculture  (USDA) 
Rural  Utilities  Service  (RUS) 


450.  TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS.  EQUIPMENT.  AND 
CONSTRUCTION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 

USC  1921  et  seq 

CFR  Citation:  7  CFR  1755 

Legal  Deadline:  None 

Abstract:  The  Rural  Utilities  Service 
(RUS)  proposes  to  amend  7  CFR  1755 
to  include  requirements  presently 
contained  in  RUS  Bulletin  345-3.  This 
rule  would  establish  and  codify 
provisions  for  the  inclusion  and 
removal  for  products  from  LP.  344-2. 
This  rule  also  proposes  to  integrate  the 
existing  section  on  field  trials  in  the 
procedures  for  product  acceptance  and 
inclusion  in  this  codification,  as  well 
as  clarifying  and  reorganizing  the  field 
trials  section. 

Timetabia: 


Action 


Date 


FR  Cite 


NPRM 


J  2/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  F.  Lamont  Heppe  Jr.. 
Director.  Program  Development  &  Reg 
Analysis.  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034. 
South  Building.  1400  Independence 
Avenue  SW.  Washington.  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB40 


451.  SERVICING  OF  WATER 
PROGRAMS  LOANS  AND  GRANTS 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  Not  Yet  Determined 
CFR  Citation:  7  CFR  1782;  7  CFR  1951; 
7  CFR  1955;  7  CFR  1956 

Legal  Deadline:  None 

Abstract:  This  proposed  action 
combines  nine  existing  loan-servicing 
regulations  of  Water  Programs  into  one. 
The  new  regulations  will  codify  and 
clarify  Water  Programs  policy  relating 
to  loan-servicing  by  incorporating 
simplified  language  without 
significantly  changing  any  of  the 
Agency's  servicing  policies  or 
procedures. 

Timetalaie: 

Action 


FR  Cite 


NPRM  12AXV02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr.. 
Director.  Program  Development  &  Reg 
Analysis.  Department  of  Agriculture. 
Rural  Utilities  Service,  Room  4034. 
South  Building,  1400  Independence 
Avenue  SW.  Washington,  DC -20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB59 


Agency  Contact:  Amy  Cavanaugh. 

Loan  Specialist,  Department  of 

Agriculture.  Rural  Business-Cooperative 

Service.  Stop  3225,  1400  Independence 

Avenue  SW.  Washington.  DC  20250- 

3225 

Phone:  202  720-1400 

RIN:  0570-AA37 

BNXMG  CODE  3410-XY-8 


Proposed  Rule  Stage 


Legal  Deadline:  None 

Abstract:  Based  on  a  greater  use  of 
small-scale  and  distribution  generation. 
RUS'  experience  and  review  of  its 
existing  procedures.  RUS  has 
determined  that  several  changes  are 
necessary  for  its  environmental  process 
to  operate  in  a  more  effective  and 
efficient  manner. 

Timetal>le: 


452.  ENVIRONMENTAL  POUCIES  AND 

PROCEDURES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  901  to  950b; 
PL  103-354;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1794 


Action 


FR  Cite 


NPRM  11/00«)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Govemment  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr.. 
Director.  Program  Development  &  Reg 
Analysis.  Department  of  Agriculture. 
Rural  Utilities  Service.  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW.  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB73 


453.  TECHNICAL  ASSISTANCE 

GRANTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301;  7  USC 
1989;  16  USC  1005 

CFR  Citation:  7  CFR  1775 

l.egal  Deadline:  None 

Abstract:  RUS  proposes  to  amend  the 
regulation  to  separate  the  technical 
assistance  and  training  grant  and  solid 
waste  management  grant  programs  for 
clarification  purposes  and  to  bring  the 
regulation  in  line  with  revisions  to 
OMB  circulars.  Additionally,  it 
eliminates  the  requirement  that 
applicants  submit  a  pre-application 
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when  applying  for  grant  funds  and 
transfers  grant  processing  and  servicing 
from  the  National  Office  to  Rural 
Developmant  State  Offices. 


Action 


FR  Cila 


NPRM 


12/00/02 


RaguMory  Flexibility  Analysis 
Required:  No 

Small  Entitlas  Affected:  No 

Government  Leveto  Affected:  None 

Agency  Contact  F.  Lamont  Heppe  Jr., 
EHrector,  Program  Development  &  Reg 
Analysis.  Department  of  Agriculture, 
Rural  Utilities  Service.  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW.  Washington.  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB75 

454.  SPEaAL  EQUIPMENT 
CONTRACT  (NOT  INCLUDING 
INSTALLATION),  RUS  FORM  398 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  7  USC  901  et  seq;  7 
use  1921  et  seq;  7  CFR  6941  et  seq 

CFR  Citation:  7  CFR  1755 

Legal  Daadiine:  None 

Abatract:  RUS  is  amending  its 
regulations  on  Telecommunications 
Standards  and  Specifications  for 
Materials.  Equipment,  and  Construction 
to  revise  RUS  Form  398.  Special 
Equipment  Contract  (Not  Including 
Installation). 


Dale         FR  Cile 


NPRM 


11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaN  EntWaa  Affected:  No 

Government  Lavela  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr.. 
Director,  Program  Development  &  Reg 
■  Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service.  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington.  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB76 


455.  ACCOUNTING  REQUIREMENTS 
FOR  RUS  TELECOMMUNICATIONS 
BORROWERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq:  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1770 

Legal  Deadline:  None 

Abstract:  RUS  proposes  to  revise 
subpart  B,  Uniform  System  of 
Accounts,  to  reflect  changes  to  47  CFR 
part  32,  Uniform  System  of  Accounts, 
by  the  Federal  Communications 
Commission. 

Tbnatabla: 


Action 


DM*         FR  one 


Action 


FR  Cite 


NPRM 


12/00/02 


NPRM  Comment  12/09/02 

Period  End 
Final  Action  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB79 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None  Priority:  Other  Significant 


457.  e  LAUNCHING  OUR 
COMMUNITIES  ACCESS  TO  LOCAL 
TELEVISION  ACT  OF  2000 


Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director.  Program  Development  &  Reg 
Analysis.  Department  of  Agricultxire. 
Rural  Utilities  Service,  Room  4034, 
South  Building.  1400  Independence 
Avenue  SW.  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB77 

456.  EXTENSIONS  OF  PAYMENTS  OF 
PRINCIPAL  AND  INTEREST 

Priority:  Substantive,  Nonsignificant  Timatabia: 


Legal  Authority:  47  USC  llOl  et  seq; 
PL  106-553:  PL  107-171 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  draft  regulations 
to  implement  title  X,  Local  TV  Act,  of 
H.R.  5548.  The  purposed  of  this  Act 
is  to  facilitate  access,  on  a  technology 
neutral  basis,  to  signals  of  local 
television  stations  for  households 
located  in  non-served  and  under-served 
areas. 


I  Authority:  7  USC  901  et  seq;  7 
use  1921  et  seq;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1721 

Legal  Deadline:  None 

Abstract:  RUS  proposes  to  amend  the 
regulation  to  include  distributed 
generation  projects.  Also,  the  agency 
proposes  to  impose  a  maximum  interest 
rate  not  to  exceed  more  than  3  percent 
in  excess  of  the  RUS  borrower's  average 
interest  on  the  notes  being  deferred. 
This  3  percent  limit  would  be  used  to 
offset  all  or  part  of  the  administrative 
costs. 

Timetable: 


Action 


FR  Cits 


NPRM 


12AXI/02 


Action 


FR  CM* 


Regulatory  Flexibillty  Analysis 
Required:  Undetermined 

Government  Levels  Aftectad: 
Undetermined 

Federalism:  Undetermined 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034. 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 


NPRM 


10/06/02  67  FR  62652      fUN:  0572-AB82 
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Department  of  Agriculture  (USDA) 
Rural  Utilities  Service  (RUS) 


Final  Rule  Stage 


458.  SETTLEMENT  OF  DEBT 

Priority:  Other  Significant 

Legal  Autiiority:  7  USC  901  to  950b; 
7  USC  1981;  PL  99-591;  PL  103-354 

CFR  Citation:  7  CFR  1717 

Legal  Deadline:  None 

Abstract:  The  Riiral  Utilities  Service 
(RUS)  proposes  to  amend  its  debt 
settlement  procedures  to  allow  its 
Administrator  to  modify  the 
requirements  borrowers  must  meet  to 
receive  debt  settlements.  Currently,  all 
borrowers  must  meet  the  same 
requirements  regardless  of  the  amount 
of  debt  or  other  circumstances.  The 
intent  of  the  proposed  change  is  to 
facilitate  debt  settlements  where  the 
RUS  Administrator  determines  that  the 
Government's  interest  in  the  debt  can 
still  be  protected  without  having  the 
borrower  meet  each  of  the  current 
requirements.  Such  determinations 
would  be  made  on  a  case-by-case  basis. 
While  the  change  is  expected  to 
improve  the  efficiency  of  debt 
settlements,  it  is  not  intended  to  alter 
the  basic  outcome  of  such  settlements. 

Timetable: 


Action 


Date 


FR  Cite 


Direct  Final  Rule 


02/00/03 


Action 


Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entitlas  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB61 


459.  DEMAND  SIDE  MANAGEMENT 
AND  RENEWABLE  ENERGY  SYSTEMS 

Priority:  Substantive,  Nonsignificant 
Legal  AuttMrity:  7  USC  901  et  seq:  7 
USC  1921  et  seq;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1710 

Legal  Deadline:  None 

Abstract:  The  Agency  is  removing 
subpart  H  in  its  entirety. 

Timatabia: 


Dale 


FR  Cite 


FRCNa 


NPRM  Commeni  05/25/01 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034. 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB65 

460.  ELECTRIC  PROGRAM 
STANDARD  CONTRACT  FORMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1724;  7  CFR  1726; 

7  CFR  1755 

Legal  Deadline:  None 

Abstract:  RUS  proposes  to  amend  its 
regulations  to  revise  its  standard  forms 
of  contracts  that  borrowers  are  required 
to  use  when  contracting  for 
construction  and  procurement  financed 
through  loans  made  or  guaranteed  by 
RUS,  in  accordance  with  applicable 
RUS  regulations. 

Timetable: 


Action 


Date 


FR  Cite 


09/16/98  63  FR  49503 
11/16/98 

07/02/02  67  FR  44396 
10/30/02 

02AXV03 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 


461.  EXEMPTIONS  OF  RUS 
OPERATIONAL  CONTROLS  UNDER 
SECTION  306E  OF  THE  RE  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1710 

Legal  Deadline:  None 

^UMtract:  RUS  proposes  to  eliminate 
duplicative  lists  of  requirements  and  to 
eliminate  RUS  notification  to  each 
borrower  informing  them  of  their 
exemption  from  operational  controls 
status  under  the  110  percent  rule.    . 

Timetable: 


Action 


Date 


FR  Cite 


05/24/02  67  FR  36542 
06/24/02 

11/00/02 


NPRM 


04/25«)1   66  FR  20759      RIN:  0572-AB67 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agricultiire, 
Rural  Utilities  Service.  Room  4034, 
South  Building.  1400  Independence 
Avenue  SW.  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB68 

462.  TELECOMMUNICATIONS 
PROGRAM  SPEaFICATlON 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1755 

Legal  Deadline:  None 

Atwtract:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  amend  its 
regulations  to  change  the  manner  in 
which  it  publishes  the  specifications 
that  products  need  to  meet  for  their  use 
in  telecommunications  systems  of  RUS 
borrowers.  The  specifications  are 
currently  published  in  the  text  of  the 
CFR.  This  proposed  rule  would 
eliminate  this  unnecessary  and 
burdensome  publication  in  the  CFR. 
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Thnatable: 


DM* 


FR  CM* 


Direct  Fnal  Rule 


11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  )r.. 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB69 

463.  GENERAL  AND  PRE-LOAN 
POLTCIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  LOANS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 
.  USC  1921  et  seq:  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1710 

Legal  Deadline:  None 

Abstract:  RUS  is  amending  its 
regulations  to  clarify  that  the  purchase 
or  acquisition  of  existing  electric 
facilities  and  implementation  of 
demand  side  management  and  energy 
conservation  programs,  and  on-grid  and 
off-grid  renewable  energy  systems  are 
eligible  loan  purposes  under  the  Rural 
Electrification  Act,  as  amended.  The 
rule  also  makes  several  technical 
corrections  to  conform  the  language  of 
the  regulations  to  existing  law  and  to 
correct  a  typographical  error. 

Timetable: 


464.  SEISMIC  SAFETY 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiorlty:  7  USC  901  et  seq;  42 
USC  7701  et  seq 

CFR  Citation:  7  CFR  1792-C 

Legal  Deadline:  None 

At>stract:  The  revision  to  the  existing 
CFR  is  made  to  update  the 
requirements  of  the  agency.  The  direct 
final  rule  provides  RUS  borrowers, 
grant  recipients.  Rural  Telephone  Bank 
(RTB)  borrowers  and  the  public  with 
updated  rules  for  compliance  with 
seismic  safety  requirements  for  new 
building  construction  using  RUS  or 
RTB  loan,  grant  or  guaranteed  funds  or 
funds  provided  through  lien 
acconmiodations  or  subordinations 
approved  by  RUS  or  RTB. 

Timetable: 


Action 


DM*  FR  Cite 


Final  Action 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB72 


Action 


Date  FR  Cite 


Direct  Final  Rule 


1 1/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr.. 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW.  Washington,  IX:  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB74 


465.  RECORD  RETENTION 
REQUIREMENTS  FOR  RUS  ELECTRIC 
AND  TELECOMMUNICATIONS 
BORROWERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1767;  7  CFR  1770 

Legal  Deadline:  None 

Abstract:  RUS  plans  to  issue  record 
retention  requirements  for  its  Electric 
and  Telecommunications  borrowers. 

Timetable: 


Action 


Date 


FR  CHs 


Direct  Final  Rule  1 1  /00/02       . 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Final  Rule  Stage 


Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis.  Department  of  Agricidture. 
Rural  Utilities  Service,  Room  4034. 
South  Building.  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB78 

466.  USEFUL  UFE  OF  FACILITY 
DETERMINATION 

Priority:  Subst^tive,  Nonsignificant 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq;  7  USC  6941  et  seq 

CFR  Citation:  7  CFR  1710 

Legal  Deadline:  None 

Atwtract:  The  Rural  Utilities  Service 
proposes  to  eliminate  the  requirement 
to  use  depreciation  rates  as  found  in 
RUS  Bulletin  183-1  for  determining  the 
useful  life  of  a  facility. 

Timetable: 


Action 


Date 


FR  Cite 


04A)9/02  67  FR  17018 
05A)9/02 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe  Jr.. 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington,  DC  20250- 
1522 

Phone:  202  720-9550 
Fax;  202  720-4120 

RIN:  0572-AB80 

467.  •  RURAL  BROADBAND  ACCESS 
LOANS  AND  LOAN  GUARANTEES 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  PL  107-171,  7  USC 
901  et  seq 

CFR  Citation:  7  CFR  1738 

Legal  Deadline:  Final,  Statutory, 
November  13,  2002. 

Abstract:  RUS  is  amending  its 
regulations  in  order  to  establish  the 
Rural  Broadband  Access  Loan  and  Loan 
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USDA-4)US 


Rnal  Rule  Stage 


Guarantees  Program  as  authorized  by 
the  Farm  Security  and  Rural  Investment 
Act  of  2002  (Pub.  L.  101-171).  Section 
6103  of  the  Farm  Security  and  Rural 
Investment  Act  of  2002,  amended  the 
Rural  Electrification  Act  of  1936  (RE 
Act),  as  amended,  to  add  title  VI,  Rural 
Broadband  Access,  to  provide  loans 
and  loan  guarantees  to  provide  funds 
for  the  cost  of  construction, 
improvement,  or  acquisition  of  facilities 
and  equipment  for  the  provision  of 
broadband  service  in  eligible  rural 
commimities.  This  rule  prescribes  the 
types  of  loans  available,  facilities 
financed,  and  eligible  applicants,  as 
well  as  a  minimum  credit  support 
requirement  to  be  considered  for  a  loan. 
In  addition,  the  rule  prescribes  the 
process  though  which  RUS  will 
consider  applicants  under  the  priority 
consideration  and  the  state  allocations 
required  in  title  VI. 

Timetable: 


Action 


Dale         FR  Cite 


Final  Action  11/00^ 

Regulatory  Flexibility  Analysis 
RequNnedc  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None  . 

Federalism:  Undetermined 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agriculture, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 


Avenue  SW.  Washington,  DC  20250- 

1522 

Phone:  202  720-9550 

Fax:  202  720-4120 

RIN:  0572-AB81 


468.  e  GUARANTEES  FOR  BONDS 
AND  NOTES  ISSUED  FOR 
ELECTRinCATION  PURPOSES 

Priority:  Other  Significant 

Legal  Authority:  PL  107  171 

CFR  Citation:  7  CFR  1720 

Legal  Deadline:  None 

Abstract:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  (Farm  Bill) 
amends  the  Rural  Electrification  Act  of 
1936  to  include  section  313A: 
Guarantees  For  Bonds  And  Notes 
Issued  For  Electrification  Or  Telephone 
Purposes.  The  Farm  Bill  became  law 
on  May  13,  2002,  and  requires  the 
Secretary  of  Agriculture  to  promulgate 
regulations  that  carry  out  the 
amendments  within  180  days. 
Furthermore,  the  implementation  of  the 
amendments  shall  take  effect  no  later 
than  240  days. 

The  new  section  31 3A:  Guarantees  for 
Bonds  And  Notes  Issued  For 
Electrification  Or  Telephone  Purposes, 
states  that  the  Secretary  shall  guarantee 
payments  on  bonds  or  notes  issued  by 
cooperative  or  other  lenders  organized 
on  a  not-for-profit  basis.  Section  313A 
provides  limits  to  the  amount  of 


guarantees,  the  purpose  for  the 
guarantee  and  qualifications  of  eligible 
lenders  seeking  a  guarantee  of  a  bond 
or  note.  The  section  also  provides  for 
a  fee  to  be  charged  to  lenders  that 
receive  a  guarantee  under  section  313A, 
which  will  be  deposited  in  the  Rural 
Economic  Development  Subaccount. 

The  Rural  Utilities  Service  (RUS)  is 
proposing  the  development  of  ndes  that 
carry  out  the  amendments  made  by 
section  31 3 A.  The  rules  will  establish 
regidations  that  allow  the  Secretary  to 
comply  with  the  requirements  outiined 
and  set  the  limitations  provided  for  in 
the  Farm  Bill. 

Timetable: 


Action 


Dale 


FR  Cits 


Final  Action 


11AXV02 


Department  of  Agriculture  (USDA) 
Rural  Utilities  Service  (RUS) 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  F.  Lamont  Heppe  Jr., 
Director,  Program  Development  &  Reg 
Analysis,  Department  of  Agricult\ire, 
Rural  Utilities  Service,  Room  4034, 
South  Building,  1400  Independence 
Avenue  SW,  Washington.  DC  20250- 
1522 

Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB83 


Completed  Actions 


469.  MERGERS  AND 
CONSOUDATIONS  OF  ELECTRIC 
BORROWERS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  1717 


Completed: 


Reason 


FR  Cite 


Final  Action 


09/16/02  67  FR  58323 


Regulatory  Flexibility  Analysis 
Required:  No 


Department  of  Agriculture  (USDA) 

Natural  Resources  Conservation  Service  (NRCS) 


470.  WETLAND  CATEGORICAL 
MINIMAL  EFFECTS  EXEMPTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  3821  et  seq 

CFR  Citation:  7  CFR  12 

Legal  Deadline:  None 


Abstract:  The  1985  Farm  Bill,  as 
amended,  gives  producers  a  major 
incentive  to  conserve  wetlands  by  tying 
eligibility  for  most  USDA  program 
benefits  to  conservation  of  weUands. 
However,  producers  can  convert 
wetlands  based  on  available 


Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe 
Phone:  202  720-9550 
Fax:  202  720-4120 

RIN:  0572-AB63 

BILUNG  COOe  341fr-1S-S 

Proposed  Rule  Stage 


exemptions,  including  a  minimal  effect 
exemption.  A  minimal  effect  applies  if 
the  action,  individually  and 
cimaulatively,  will  have  minimal  effect 
on  the  functional  hydrological  and 
biological  value  of  the  wetlands  in  the 
area.  A  categorical  minimal  effect  is 
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Proposed  Rule  Stage 


one  that,  when  carried  out,  will  always 
have  a  minimal  effect  on  the  hydrologic 
and  biological  functions  of  wetlands  in 
the  area.  These  activities  will  be 
identified  on  a  regional  basis. 

Tlmatabte: 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Floyd  Wood, 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service, 
Watersheds  and  Wetlands  Division,  PO 
Box  2890,  Washington,  DC  20013-2890 
Phone:  202  690-1588 
Fax:  202  720-2143 
Email:  floyd.wood@usda.gov 

RIN:  0578-AA27 


471.  EMERGENCY  WATERSHED 
PROTECTION  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  PL  81-516:  33  USC 
701;  PL  95-334;  16  USC  2203 

CFR  Citation:  7  CFR  624 

Legal  Deadline:  None 

Abstract:  A  revision  is  necessary  to 
incorporate  changes  in  the  program, 
which  have  resulted  from  the  passage 
of  the  1996  Farm  Bill;  to  fulfill  a  desire 
to  make  the  program  more  responsive 
and  efficient;  and  to  respond  to 
concerns  of  the  public  and  the  Agency. 
The  rule  is  being  reorganized  and 
several  items  added. 

Timetable: 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Victor  Cole,  National 
EWP  Leader,  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service,  Room  6019-S,  PO 
Box  2890,  Washington,  DC  20013 
Phone:  20^690-4575 
Fax:  202  720-2143 
Email:  vcole@usda.gov 


:  0578-AA30 


472.  •  ENVIRONMENTAL  QUALITY 
INCENTIVES  PROGRAM 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 

affect  the  private  sector  under  PL  104- 

4. 

Legal  Authority:  16  USC  3839aa 

CFR  Citation:  7  CFR  1466 

Legal  Deadline:  None 

AtMtract:  Environmental  Quality 
Incentive  Program  (EQIP)  assistance 
promotes  agricultural  production  and 
environmental  quality  as  compatible 
goals,  and  strives  to  optimize 
environmental  benefits.  Through  EQIP, 
CCC  provides  flexible  technical, 
financial,  and  educational  assistance  to 
producers  to  install  and  maintain 
conservation  systems  that  enhance  soil, 
water,  air  quality,  related  natural 
resources,  and  wildlife  while  sustaining 
production  of  food  and  fiber.  The 
statutory  purposes  of  EQIP  are  to 
promote  agricultural  production  and 
environmental  quality  as  compatible 
goals  and  to  optimize  environmental 
benefits. 

Timetable: 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mark  W.  Berkland, 

Director,  Conservation  Operations 

Division.  Department  of  Agriculture, 

Natural  Resources  Conservation 

Service,  PO  Box  2890,  Washington,  DC 

20013 

Phone:  202  720-1845 

Fax:  202  720-4265 

Email:  mark.berkland@usda.gov 

RIN:  0578-AA31 

473.  •  AGRICULTURAL 
MANAGEMENT  ASSISTANCE 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1524b 

CFR  Citation:  7  CFR  1465 

Legal  Deadline:  None 

Abstract:  Through  the  Agricultural 
Management  Assistance  (AMA) 
program,  the  Commodity  Credit 
Corporation  (CCC)  provides  financial 
assistance  funds  annually  to  producers 


in  15  statutorily  designated  States  to 
construct  or  improve  water 
management  structures  or  irrigation 
structures,  to  plant  trees  to  form 
windbreaks  or  to  improve  water 
quality;  and  to  mitigate  risk  through 
production  diversification  or  resource 
conservation  practices,  including  soil 
erosion  control,  integrated  pest 
management,  or  transition  to  organic 
farming.  The  AMA  Program  is 
applicable  in  Connecticut,  Delaware, 
Maryland,  Massachusetts,  Maine, 
Nevada,  New  Hampshire,  New  Jersey, 
New  York,  Pennsylvania,  Rhode  Island, 
Utah,  Vermont,  West  Virginia,  and 
Wyoming. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


12/00A)2 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mark  W.  Berkland, 

Director,  Conservation  Operations 

Division,  Department  of  Agricultvu^, 

Natxiral  Resources  Conservatioa 

Service,  PO  Box  2890,  Washington,  DC 

20013 

Phone:  202  720-1845 

Fax:  202  720-4265 

Email:  mark.berkland@usda.gov 

RIN:  0578-AA32 

474.  •  CONSERVATION  SECURITY 
PROGRAM 

Priority:  Economically  Significant 

Legal  AuttuMlty:  16  USC  3838 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

At}Stract:  This  program  will  provide 
assistance  and  cost  share  incentives  to 
producers  who  implement  or  maintain 
conservation  practices  on  their 
property. 

Timetable: 


Actioo 


Date  FR  Cite 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Martha  Joseph, 
Resource  Conservationist,  Department 
of  Agriculture,  Natural  Resources 
Conservation  Service,  Room  6027-S, 
P.O.  Box  2890,  Washington,  DC  20013 
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USDA— NRCS 


Proposed  Rule  Stage 


Phone:  202  720-7157 

Fax:  202  720-2143 

Email:  martha.joseph@usda.gov 

RIN:  0578-AA36 

475.  e  FARM  AND  RANCH  LANDS 
PROTECTION  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  38381 

CFR  Citation:  7  CFR  1491 

Legal  Deadline:  None 


Abstract:  This  program  will  seek  to 
protect  and  help  farmers  and  ranchers 
keep  their  land  in  agriculture.  The 
program  provides  matching  funds  to 
State,  tribal,  local  governments,  and 
non-governmental  organizations  with 
existing  farmland  protection  programs 
to  purchase  conservation  easements. 

Timetable: 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Douglas  J.  Lawrence, 

Department  of  Agriculture,  Natural 

Resources  Conservation  Service 

Phone:  202  720-1510 

Fax:  202  720-0745 

Email:  doug.lawrence@usda.gov      > 

RIN:  0578-AA37 


Department  of  Agriculture  (USDA) 

Natural  Resources  Conservation  Service  (NRCS) 


Rnal  Rule  Stage 


476.  CONSERVATION  OF  PRIVATE 
GRAZING  LAND 

Priority:  Other  Significant 

Legal  Authority:  16  USC  2005b 

CFR  .Citation:  7  CFR  610 

Legal  Deadline:  None 

Abstract  Private  grazing  land 
constitutes  nearly  one-half  of  the  non- 
Federal  land  of  the  United  States  and 
is  basic  to  environmental,  social,  and 
economic  stability  of  rural  areas.  In 
fact,  grazing  land  constitutes  the  single 
largest  watershed  cover  type  in  the 
United  States  and  contributes 
significantly  to  the  quality  and  quantity 
of  water  for  all  of  the  many  uses  in 
the  watershed.  Congress  recognized  the 
importance  of  grazing  lands  in  subtitle 
H,  section  386,  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  by  authorizing  the 
Secretary  to  provide  a  coordinated 
technicsd,  educational,  and  related 
assistance  program  to  conserve  and- 
enhance  private  grazing  lands. 


Timetable: 


CFR  Citation:  7  CFR  652 


Action 


Date        FR  Cite       Legal  Deadline:  None 


06/29/01   66  FR  34584 
08/28/01 


NPRM 

NPRM  Comment 

Period  End 
Final  Riie  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mitch  Flanagan, 

Resource  Conservationist,  Department 

of  Agriculture,  Natural  Resources 

Conservation  Service,  Washington,  DC 

20013 

Phone:  202  690-5988 

Fax:  202  720-4265 

Email:  mitch.flanagan@usda.gov 

RIN:  0578-AA29 

477.  •  THIRD-PARTY  VENDOR 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  Not  Yet  Determined 


AtMtract:  Third-party  vendor  assistance 
will  allow  producers  to  obtain  technical 
services  horn  the  department  or  entities 
by  a  certification  process. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Martha  Joseph, 
Resource  Conservationist,  Department 
of  Agriculture,  Natural  Resources 
Conservation  Service,  Room  6027-S, 
P.O.  Box  2890,  Washington,  DC  20013 
Phone:  202  720-7157 
Fax:  202  720-2143 
Email:  martha.joseph@usda.gov 

RIN:  0578-AA35 


Department  of  Agriculture  (USDA) 

Natural  Resources  Conservation  Service  (NRCS) 


Long-Term  Actions 


478.  HIGHLY  ERODIBLE  LAND  AND 
WETLAND  CONSERVATION 

Priority:  Other  Significant 

CFR  Citation:  7  CFR  12 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Conoment  Period 

End 
Final  Action 


09/06/96  61  FR  4701 9 
11/05/96 


To  Be  Detemiined 


Government  Levels  Affected:  None 

Agency  Contact:  Martha  Joseph 

Phone:  202  720-7157 

Fax:  202  720-2143 

Email:  martha.joseph@usda.gov 

RIN:  0578-AA17 


479.  FORESTRY  INCENTIVES 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  7  CFR  635;  7  CFR  701 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule  To  Be  Detemfiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
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Long-Term  Actions 


Government  Levels  Affected:  None 
Agency  Contact:  Robert  Molleur 


Phone:  202  720-6521 
Fax:  202  720-4265 


Email:  robert.molleui€^usda.gov 
RIN:  0578-AA26 


Department  of  Agriculture  (USDA) 

Natural  Resources  Conservation  Service  (NRCS) 


Completed  Actions 


480.  •  WETLANDS  RESERVE 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authorfty:  16  USC  3837.  et  seq 

CFR  Citation:  7  CFR  1467 

Legal  Deadline:  None 

Abstract:  The  Wetlands  Reserve 
Program  provides  wetland  conservation 
assistance  through  long-term  easements 
and  restoration  agreements.  This  rule 
would  enable  the  Secretary  to  grant  a 
waiver  if  the  "ownership  change  occurs 
due  to  foreclosure  on  the  land  and  the 
owner  of  the  land  immediately  before 
the  foreclosure  exercises  a  right  of 
redemption  from  the  mortgage  holder 
in  accordance  with  State  law. 

Timetabia: 


Action 


Data 


FR  CHa 


Final  Action 


06/07/02  67  FR  39254 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Roger  L.  Bensey, 
Director,  Department  of  Agriculture, 
Natural  Resources  Conservation 
Service,  Watersheds  &  Wetlands 
Division,  P.O.  Box  2890,  Washington, 
DC  20013 
Phone:  202  720-3534 

RIN:  0578-AA33 


481.  •  WILDLIFE  HABITAT 
INCENTIVES  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  16  USC  3839bb-l 

CFR  Citation:  7  CFR  636 

Legal  Deadline:  None 

At>Stract:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  amended  the 
authority  of  the  Secretary  of  Agriculture 
for  the  Wildlife  Habitat  incentives 
Program  (WHIP)  to  provide  additional 
cost-share  assistance  to  landowners 
who  enter  into  an  agreement  to  protect 


and  restore  plant  and  animal  habitat  for 
a  term  of  15  years.  The  current 
regulations  for  WHIP  require  cost-share 
agreements  to  be  for  a  term  of  5  to  10 
years.  This  change  will  amend  the 
program  regulation  to  conform  to  the 
statutory  language. 

Timetat>le: 


Action 


Data 


FR  Cite 


Final  Action 


07/24/02  67  FR  48353 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affect0d:  None 

Agency  Contact:  Roger  L.  Bensey, 
Director,  Department  of  Agriculture, 
Natural  Resources  Conservation 
Service,  Watersheds  &  Wetlands 
Division,  P.O.  Box  2890,  Washington, 
DC  20013 
Phone:  202  720-3534 

RIN:  0578-AA34 

BHJJNG  CbOE  3410-16-8 


Department  of  Agriculture  (USDA) 

Office  of  Procurement  and  Property  Management  (OPPM) 


Final  Rule  Stage 


482.  OFFICE  OF  PROCUREMENT  AND 
PROPERTY  MANAGEMENT  (OPPM); 
UNIFORM  PROCEDURES  FOR  THE 
ACQUISITION  AND  TRANSFER  OF 
EXCESS  FEDERAL  PROPERTY 

Priority:  Info./Admin./Other 

Legal  Auttiority:  7  USC  2206a;  7  USC 
301  note;  7  USC  321  et  seq;  20  USC 
1059c(b) 

CFR  Citation:  7  CFR  3200 

Legal  Deadline:  None 

At>Stract:  The  Office  of  Procurement 
and  Property  Management  (OPPM)  is 
amending  its  procedures  for  the 
acquisition  and  transfer  of  excess 


personal  property  to  1994  Institutions 
(as  defined  in  section  532  of  the  Equity 
in  Education  Land  Grant  Status  Act  of 
1994);  Hispanic-Serving  Institutions  (as 
defined  in  section  316(b)  of  the  Higher 
Education  Act  of  1965);  and  any  college 
or  university  eligible  to  receive  funds 
under  the  Act  of  August  30,  1890.  This 
amendment  clarifies  administrative 
rules  regarding  equipment  transfer  and 
reduces  the  administrative  burden 
placed  on  recipient  institutions. 

Timetable: 


Action 


Data 


FR  Cite 


Direct  Final  Rule 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Kathleen  N.  Fay, 
Property  Utilization  Specialist, 
Department  of  Agriculture,  Office  of 
Procurement  and  Property 
Management,  Mail  Stop  9304,  1400 
Independence  Avenue  SW, 
Washington.  DC  20250 
Phone:  202  720-9779 
Email:  kathy.fay@usda.gov 

RIN:  0599-AAlO 

(FR  Doc.  02-26642  Filed  12-06-02;  8:45  am] 

BILLING  CODE  3410-96-S 


Monday, 
December  9,  2002 


Part  IV 

Department  of 
Commerce 

Sendanniial  Regulatory  Agenda 


74364  Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002  /  Unified  Agenda 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


74365 


DEPAFmiENT  OF  COMMERCE  (DOC) 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
13  CFR  Ch.  Ill 

IS  CFR  Sut>title  A;  Sutititle  B,  Chs.  I, 
II,  III,  VII,  VIII,  IX,  and  XI 

19  CFR  Ch.  Ill 

37  CFR  Chs.  I,  IV.  and  V 

48  CFR  Ch.  13 

50  CFR  Chs.  II,  III,  IV,  and  VI 

Fall  2002  Semiannual  Agenda  of 
Regulations 

AGENCY:  Office  of  the  Secretary, 
Commerce. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  In  compliance  with  Executive 
Order  12866  entitled  'Regulatory 
Planning  and  Review"  and  the 
Regulatory  Flexibility  Act,  as  amended, 
the  Department  of  Commerce,  in  the 
spring  and  fall  of  each  year,  publishes 
in  the  Federal  Register  an  agenda  of 
regulations  under  development  or 
review  over  the  next  12  months. 
Rulemaking  actions  are  grouped 
according  to  prerulemaking,  proposed 
riiles,  final  rules,  long-term  actions,  and 
rulemaking  actions  completed  since  the 
spring  2002  agenda.  The  purpose  of  the 
agenda  is  to  provide  information  to  the 
public  on  regiUations  currently  under 
review,  being  proposed,  or  issued  by  the 
Department.  The  agenda  is  intended  to 
facilitate  comments  and  views  by 
interested  members  of  the  public. 

The  Department's  fall  2002  regulatory 
agenda  includes  regiUatory  activities 
that  are  expected  to  be  conducted 
during  the  period  October  1,  2002, 
through  September  30,  2003. 

FOR  RmTMER  INFORMATK)N  CONTACT: 

Specific:  For  additional  information 
about  specific  regulatory  actions  listed 
in  the  agenda,  contact  the  individual 
identified  as  the  contact  person. 


General:  Comments  or  inquiries  of  a 
general  nature  about  the  agenda  should 
be  directed  to  Daniel  Cohen,  Chief 
Counsel  for  Regulation,  Office  of  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  202-482-3151. 

SUPPt-EMENTARY  INFORMATION:  Executive 
Order  12866  requires  agencies  to 
publish  an  agenda  of  those  regiUations 
that  are  under  consideration  pursuant  to 
this  Order.  By  memorandum  of  August 
9,  2002,  the  Office  of  Management  and 
Budget  issued  guidelines  and 
procedures  for  the  preparation  and 
publication  of  the  Fall  2002  Unified 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions.  The  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
requires  agencies  to  publish,  in  April 
and  October  of  each  year,  a  regulatory 
flexibility  agenda  which  contains  a  brief 
description  of  the  subject  area  of  any 
rule  which  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  agenda 
also  identifies  those  entries  that  have 
been  selected  for  periodic  review  under 
section  610  of  the  RegiUatory  Flexibility 
Act. 

This  edition  of  the  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 
Actions  includes  The  Regulatory  Plan, 
which  appears  in  part  II  of  this  issue  of 
the  Federal  Register.  The  Department  of 
Commerce's  Statement  of  Regulatory 
Priorities  is  included  in  part  II. 

Explanation  of  Information  Contained 
in  the  Agenda 

Within  the  Department,  the  Office  of 
the  Secretary  and  various  operating 
units  may  issue  regulations.  Operating 
units,  such  as  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
the  Bureau  of  Industry  and  Security, 
and  the  Patent  and  Trademark  Office 
issue  the  greatest  share  of  the 
Department's  regulations. 

A  large  number  of  regulatory  actions 
reported  in  the  agenda  deal  with  fishery 
management  programs  of  NOAA's 
National  Marine  Fisheries  Service 


(NMFS).  To  avoid  repetition  of 
programs  and  definitions,  as  weU  as  to 
provide  some  understanding  of  the 
technical  and  institutional  elements  of 
the  NMFS  programs,  a  section  on 
"Explanation  of  Information  Contained 
in  NMFS  Regulatory  Entries"  is 
provided  below. 

Explanation  of  Information  Contained 
in  NMFS  Regulatory  Entries 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Act)  governs  the 
management  of  fisheries  within  the 
Exclusive  Economic  Zone  (EEZ).  The 
EEZ  refers  to  those  waters  from  the 
outer  edge  of  the  State  boundaries, 
generally  3  nautical  miles,  to  a  distance 
of  200  nautical  miles.  Fishery 
Management  Plans  (FMPs)  are  to  be 
prepared  for  fisheries,  which  require 
conservation  and  management 
measures.  Regulations  implementing 
these  FMPs  regulate  domestic  fishing 
and  foreign  fishing  where  permitted. 
Foreign  fishing  can  be  conducted  in  a 
fishery  in  which  there  is  no  FMP  oiUy 
if  a  preliminary  fishery  management 
plan  has  been  issued  to  govern  that 
foreign  fishing.  Under  the  Act,  eight 
Regional  Fishery  Management  CouncUs 
(Councils)  prepare  FMPs  or 
amendments  to  FMPs  for  fisheries 
within  their  respective  areas.  In  the 
development  of  such  plans  or 
amendments  and  their  implementing 
regiUations,  the  Councils  are  required  by 
law  to  conduct  public  hearings  on  the 
draft  plans  and  to  consider  the  use  of 
alternative  means  of  regulating. 

The  Council  process  for  developing 
FMPs  and  amendments  makes  it 
difficult  for  NMFS  to  determine  the 
significance  and  timing  of  some 
regulatory  actions  under  consideration 
by  the  Councils  at  the  time  the 
semiannual  regulatory  agenda  is 
published. 

The  DOC  foil  2002  regulatory  agenda 
foUows. 


Theodore  W.  Kassinger, 

General  Counsel, 


Office  of  the  Secretaiy— Final  Rule  Stage 


Sequence 
Number 


483 


Title 


Nondiscrimination  on  the  Basis  of  Race,  Color,  National  Origin,  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  Financial  Assistance 


Regulation 

Identification 

Numt>er 


0690-AA30 


DOC 


Office  of  the  Secretary— Final  Rule  Stage  (Ck)ntinued) 


Sequence 
Number 


484 


Trtie 


Employee  Responsibilities  and  Conduct;  Removal  of  Obsolete  Regulations 


Regulation 

Identification 

Number 


0690-AA32 


Bureau  of  Economic  Analysis — Proposed  Rule  Stage 


485 
486 
487 

488 


Annual  Survey  of  Selected  Services  Transactions  With  Unaffiliated  Foreign  Persons  

Benchmark  Survey  of  Foreign  Direct  Investment  in  ttie  United  States— 2002  

Transactions  of  U.S.  Affiliate,  Except  U.S.  Banking  Affiliate,  With  Foreign  Parent  (BE-605)  and  Transactions  of 

U.S.  Banking  Affiliate  With  Foreign  Parent  (BE-605) .-. 

Annual  Sun/ey  of  Foreign  Direct  Investment  in  tfie  United  States 


Regulation 

IdentifKation 

Number 


0691-AA43 
0691-AA44 

0691-AA45 
0691-AA48 


Bureau  of  Economic  Analysis — Long-Tenn  Actions 


Bureau  of  Economic  Analysis — Discontinued  Entries 


Regulation 

IdentifKation 

Number 


0691-AA46 


Title 


Initial  Report  on  Foreign  Person's  Direct  or  Indirect  Acquisition,  Establish- 
ment, or  Purchase  of  Operating  Assets,  or  U.S.  Business  Enterprise,  In- 
cluding Real  Estate 


Date 


09/06/2002 


Comments 


Withdrawn 


Bureau  of  the  Census— Proposed  Rule  Stage 


Sequence 
Number 


490 
491 


TMe 


Mandatory  Automated  Export  System  (AES)  Filing  for  All  Items  on  the  Commerce  Control  List  (CCL)  and  the 

United  States  Munitions  List  (USML)  

Bureau  of  the  Census  Geographically  Updated  Population  Certifkation  Program 


Regulation 

Identifcation 

Number 


0607-AA34 
0607-AA37 


Bureau  of  the  Census— Final  Rule  Stage 


Sequerx^ 
Number 


492 

493- 

494 

495 

496 

497 


Title 


Special  Sendees  and  Studies  by  the  Bureau  of  the  Census;  Amendments  to  Age  Search  Procedures 

Reporting  Value  on  Shipper's  Export  Declaration  for  Inland  Freight  and  Insurance  Charges  

Reporting  the  Value  of  Repairs  and  Replacement  Parts  on  the  Shipper's  Export  Declaration  

Notatton  of  the  Shipper's  Export  Declaratkxi  Filing  Exemption  Statement  on  Manifest  Documents 

Cutoff  Dates  for  Recognition  of  Boundary  Changes  for  Census  2000  and  for  the  Intercensal  Period 
Bureau  of  the  Census  Certificatkxi  Process 


Regulation 

ldentifk»tion 

Number 


0607 
0607 
0607 
0607 
0607 
0607 


AA24 
AA29 
AA30 
■AA31 
AA35 
-AA36 
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DOC 


General  Administration — Final  Rule  Stage 


Sequence 
Number 


496 


Title 


Govemmentwide  Debarment  and  Suspension  (Nonprocurement) 


Sequence 
Number 


503 
504 


Sequence 
Number 


Regulation 

Identification 

Number 


0605-AA16 


General  Administration — Long-Term  Actions 


Sequence 
Number 


507 
508 


General  Administration— Completed  Actions 


Uniform  Administrative  Requirement  for  Grants  and  Agreements  With  Institutions  of  Higher  Education,  Hospitals, 
and  Other  Nonprofits  and  Commercial  Organizations  ....^^^^^^^^^^ 


Regulation 

Identification 

Number 


0605-AA09 


Intemational  Trade  Administration— Proposed  Rule  Stage 


Title 


501  Proposed  Changes  in  the  Insular  Possessions  Watch.  Watch  Movement  and  Jewelry  Program 

502  I    Short  Supply  of  Fabric  and  Yam  


Regulation 

Identification 

Number 


0625-AA57 
0(B25-AA59 


International  Trade  Administration-^inal  Rule  Stage 


Procedures  for  Conducting  Five- Year  (Sunset)  Reviews  of  Antidumping  and  Counten/ailing  Duty  Orders 
Import  of  Certain  Worsted  Wool  Fabric;  Implementation  of  Tariff  Rate  Quote  Established  Under  Title  V  of  the 
Trade  and  Development  Act  of  2000 • 


Regulation 

Identification 

Number 


0625-AA51 
0625-AA58 


International  Trade  Administration — Long-Term  Actions 


Title 


505  Export  Trade  Certificates  of  Review  (15  CFR  325) 

506  I    Establishment  of  Steel  Import  Licensing  and  Surge-Monitoring  Program 


Regulation 

Identification 

Number 


0625-AA52 
0625-AA60 


Bureau  of  Industry  and  Security— Proposed  Rule  Stage 


Trtle 


Mandatory  Electronic  Filing  of  License  Applications,  Classification  Requests,  and  License  Exceptions  Notifications 

via  BIS's  Simplified  Network  Application  Process  (SNAP)  

Protective  Equipment  Export  License  Jurisdiction 


Regulation 

Identification 

Numt)er 


0694-AC20 
0694-AC64 
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Sequence 
Number 


509 
510 
511 
512 
513 
514 
515 
516 
517 
518 
519 
520 

521 
522 


Sequence 
Number 


523 
524 
525 

526 
527 

528 
529 
530 

531 
532 
533 
534 
535 
536 
537 
538 
539 
540 
541 
542 
543 
544 

545 
546 


Bureau  of  Industry  and  Security— Final  Rule  Stage 


Tide 


Regulation 

Identification 

Number 


Chemical  Weapons  Convention  Regulations 

Revisions  to  the  Export  Administration  Regulations;  Additions  to  the  Entty  List  

Exports  and  Reexports  of  Explosive  Detection  Systems,  Expansion  of  Foreign  Policy  Controls  

Exports  and  Reexports  to  Sudan 

Revisions  to  the  Export  Administration  Regulations  Related  to  the  Missile  Technology  Control  Regime  (MTCR)  

Revisions  and  Clarifications  to  the  Export  Administration  Regulations  (EAR) 

License  Exception  AVS:  Cuba,  Libya,  Serbia 

Chemical  Weapons  Convention:  Revisions  to  the  Export  Administration  Regulations 

Exports  to  Afghanistan  (the  Taliban)  and  Liberia:  Imposition  of  Foreign  Policy  Controls : 

Elimination  of  "National  Security"  as  a  Reason  for  Control  for  Certain  Items  on  the  Commerce  Control  List 

Imposition  and  Expansion  of  Controls  on  Designated  Persons  

Implementation  of  the  2002  Wassenaar  Anangentent  List  of  Dual-Use  Items;  Revisions  to  Categories  2,  3.  4.  5.  6. 
7  and  9  of  the  Commerce  Control  Ust,  General  Software  Note,  and  Reporting  Requirements  

Revision  of  Export  Controls  for  General  Purpose  Microprocessors 

License  Application  Denial  Policy,  "Red  Flag"  Indlcatofs  of  Possible  Inappropriate  End-U«e.  Erid-User  or  Destina- 
tion   


0694- AB06 
0694-AB60 
0694-AB87 
0694-AC05 
0694-AC22 
0694-AC24 
0694-AC33 
0694-AC35 
0694-AC45 
0694-AC54 
0694-AC60 

0694-AC65 
0694-AC66 

0694-AC68 


Bureau  of  Industry  and  Security— Long-Term  Actions 


Title 


Transfer  of  Dual-Use  Items  From  U.S.  Munitions  List  to  the  Commerce  Control  List 

Administration  of  State  Log  Exports  Ban - - -• 

Change  the  Commerce  Control  List  To  Revise  Controls  on  Communication  Intercepting  Devices  (Export  Com- 
merce Control  Number  ECCN  5A980)  

Clarification  of  License  Exception  GFT  (Humanitarian  Donations)  

Exports  of  Technology  and  Softvrare;  Release  of  Technology  or  Source  Code  to  Foreign  Nationals  in  the  United 

States •' 

India  and  Pakistan  Sanctkxre • • 

Expansion  of  Lk»nse  Exception  CIV  Eligibility  for  "Mteroprocessors"  Controlled  by  ECCN  3A001  

Export  of  Technology  and  Software  Through  Electronk:  Transmissions,  Downk>ads,  and  Programming  Onto  Hard- 
ware   

Export  Administration  Regulatkxis:  Support  Documentetion •; 

Antiterrorism  Controls  on  Iraq  

Expanskjn  of  Lcense  Exception  GOV;  Exports  and  Reexports  to  Intematfonal  Organizations 

De  Minimis  Expansion  of  Eligibility:  U.S.  Origin  Software  Incorporated  Into  Foreign-Made  Retail  Commodities 

Revision  to  the  Export  Administration  Regulations:  Replacement  Lk»nses 

Short  Supply  Controls;  Crude  Oil  Exports  '■—: 

Offsets  in  Military  Exports  

Entity  List;  Additions  and  Revisions 

Crime  Control  Items;  Revisions  to  the  Commerce  Control  List 

Reviskms  to  Encryption  Items " ••"" 

Clarifrcattons  to  Part  753;  Special  Comprehensive  License  Requirements •• 

Addition  and  Revision  of  Missile  Projects  in  the  Export  Administration  Regulations 

Revision,  Suspension,  or  Prohibitton  of  Use  of  "No  License  Required"  Provisions  

Removal  of  Licensing  Exemption  for  Exports  and  Reexports  of  Missile  Technotogy-Controlted  Items  Destined  to 

Canada  

Exports  to  the  Federal  Republk:  of  Yugoslavia:  Lifting  of  Sanctions  

Computer  Technotogy  and  Software  Eligible  for  Export  or  Reexport  Under  License  Exception  TSR 

Bureau  of  Industry  and  Security— Completed  Actions 


Regulatkxi 

Identification 

Number 


0694-AA52 
0694-AB25 

0694-AB41 
0694rAB49 

0694-AB59 
0694-AB73 
0694-AB90 

0694- AB97 
0694-AC04 
0694-AC06 
0694-AC15 
0694-AC17 
0694-AC23 
0694-AC25 
0694-AC27 
0694-AC28 
0694-AC31 
0694-AC32 
0694-AC34 
0694-AC46 
0694-AC47 

0694-AC48 
0694-AC57 
0694-AC63 


547  Revisions  to  the  Export  Administration  Regulations;  Country  Group  E:1 ;  License  Exception  TMP 


Regulatnn 

Iderrtification 

Number 


0694-AB76 
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Bureau  of  Industry  and  Security— Completed  Actions  (Continued) 


Sequence 
Number 


548 
549 

550 

551 
552 
553 

554 
555 

556 
557 
558 
559 
560 


Title 


Revisions  to  the  North  Korean  Embargo  Policy  

Exports  of  Agricultural  Commodities,  Medicines  and  Medical  Devices 

Implementation  of  the  Wassenaar  Arrangenwnt  List  of  Dual-Use  Items  Revisions:  Computers;  and  Revisions  to  Li- 
cense Exception  CTP  

Licensing  Jurisdiction  for  "Space  Qualified"  Items 

Missile  Technology  Production  Equipment  and  Facilities 

Revisions  and  Clarifications  to  the  Export  Administration  Regulations— Nudear  Nonproliferation  Controls:  Nuclear 
Suppliers  Group 

Corrections  and  Clarifications  to  the  Export  Administration  Regulations:  Czech  Republic,  Hungary,  and  Poland  

Revisions  to  the  Export  Administration  Regulations  as  a  Result  of  the  September  2001  Missile  Technology  Control 
Regime  (MTCR)  Plenary  Meeting  

Revisions  to  License  Exception  CTP:  Implementation  of  Presidential  AnnourKement  of  January  2,  2002 

Revision  to  Export  Administration  Regulations:  Denied  Persons  List  

License  Exception  CIV  Eligibility  for  Certain   Microprocessors"  Controlled  by  ECCN  3A001  

Implementation  of  the  Wassenaar  Arrangement  List  of  Dual-Use  Items  and  Other  Revisions  to  Encryption  Items  ... 

Revisions  and  Clarifications  to  the  Export  Administration  Regulations— Chemical  and  Biological  Weapons  Contit)ls: 
Australia  Group;  Chemical  Weapons  Convention 


Regulation 

Identification 

Number 


0694-AC10 
0694-AC37 

0694-AC42 
0694-AC49 
0694-AC51 

0694-AC52 
0694-AC53 

0694-AC55 
0694-AC56 
0694-AC58 
0694-AC59 
0694-AC61 

0694-AC62 


Bureau  of  Industry  and  Security— Discontinued 

Entries 

rieguianon 

Identification 

Number 

Title 

Date 

Comments 

0694-AC67 

Clarification  of  Applicability  of  Entity  List  Restrictions  to  Certain  Russian  Enti- 
ties 

09/22/2002 

Withdrawn 

National  Institute  of  Standards  &  Technology— Comf 

>leted  Actions 

Sequence 
Number 

Tifle 

Regulation 

Identification 

Numtjer 

561 

Establishment  of  Information  Technology  Security  Validation  Programs  Fees 

0693-AB51 

National  Oceanic  and  Atmospheric  Administration — Prerule  Stage 


Sequence 
Number 

Titie 

Regulation 

Identification 

Number 

562 

Fleet  Caoacitv  Control  for  U  S  Tuna  Purse  Seine  Fisheries  in  ttie  Eastern  Pacific  Ocean 

0648- AQ21 

563 

Fleet  Capacity  Control  for  U.S.  Troll  Albacore  Tuna  Fishing  in  Canadian  Waters 

0648-AQ22 

National  Oceanic  and  Atmospheric  Administration — Proposed  Rule  Stage 


564 


565 
566 

567 
568 
569 
570 


/Vmendment  4  to  the  Fishery  Management  Plan  for  the  Reef  Fish  Fishery  of  Puerto  Rico  and  the  U.S.  Virgin  Is- 

!     lands  

I    Establish  Central  Registry  for  Limited  Access  System  Permits  

Regulatory  Amendment  To  Require  Mandatory  Ot>server  Coverage  in  the  At-Sea  Processing  Sector  of  the  Whiting 
Fistiery  

Adjustment  of  Management  Program:  Bottomfish  Fisheries  in  the  Hawaiian  Islands  

Revise  Exempted  Fishing  Regulations  To  Specify  Compensatory  Fishing  Under  Exempted  Fishing  

Amendment  1 1  to  ttw  Fishery  Management  Plan  for  ttie  Crustacean  Fistieries  of  the  Western  Pacific  Region 

Regulatory  Amendment  to  Reinstate  6000  Pound  Trip  Limit  of  Halibut  in  Area  Norttieast  of  the  Bering  Sea  


0648-AG87 
0648-AJ77 

0648- AK26 
0648-AK82 
0648-AK84 
0648- AL67 
0648- AL97 
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National  Oceanic  and  Atmospheric  Administration— Proposed  Rule  Stage  (Continued) 


SequerKe 
Number 


571 
572 
573 
574 
575 
576 
577 

578 

579 

580 
581 
582 
583 

584 
585 
586 

587 
588 
589 

590 

591 
592 
593 

594 
595 

596 

597 
598 
599 
600 
601 
602 
603 
604 
605 

606 
607 

eoe 

609 

610 

611 

612 
613 
614 


Tide 


Regulation 

Identification 

Number 


Enhanced  Measures  To  Mitigate  Seabird  Bycatch  in  the  Aiasi<a  Longline  Fisheries 

Amendment  7  to  the  Fishery  Management  Plan  for  the  Bottomfish  Fisheries  of  the  Western  Pacific  Region 

Amendment  18  to  the  Fishery  Management  Plan  for  the  Reef  Fish  Resources  of  the  Gulf  of  Mexico 

Amendment  13  to  the  Summer  Flounder,  Scup,  and  Blac»<  Sea  Bass  Fishery  Management  Plan  

Amendment  10  to  the  Atlantic  Sea  Scallop  Fishery  Management  Plan  

Amendment  13  to  the  Northeast  Multispecies  Fishery  Management  Plan 

Amendment  9  to  the  Fishery  Management  Plan  Amendment  for  the  Pelagic  Fisheries  of  the  Western  Pacific  Re- 

Resubcriission  of  Sustainable  Fisheries  Act  Amendment  Cmstaceans,  Bottomfish,  and  Petegics  Regarding  Over- 
fishing Definitions " ■•• •"••"■ •••"■•• 

Regulatory  Amendment  Modifying  the  Gulf  of  Mexico  BRD  Protocol  Under  the  Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico  (FMP)  

Fishery  Management  Plan  (FMP)  for  Sargassum  Habitat  of  the  South  Atlantic 

Fishery  Management  Plan  for  Northeast  Skate 

Amendment  5  to  the  Fishery  Management  Plan  for  Precious  Coral  Fisheries  in  the  Western  Pacific  Region 

Fishery  Management  Plan  for  the  Dolphin  and  Wahoo  Fishery  of  the  Atlantic,  Caribbean,  and  Gulf  of  Mexico 

(FMP)  

Atlantic  Highly  Migratory  Species  Fisheries;  Atlantic  Bluefin  Tuna  Incidental  Catch 

AMantic  Highly  Migratory  Species;  Exempted  Fishing  Pemiits  Procedures 

Regulatory  Amendment  Under  the  Fishery  Management  Plan  for  GuH  of  Mexico  Reef  Fish  (FMP)  To  Establish  a 
Red  Snapper  Stock  Rebuilding  Plan  and  To  Set  Red  Snapper  Overfishing  Targets  and  ThreshoWs 

Amendment  13  to  the  Fishery  Management  Plan  for  the  Snapper-Grouper  Fishery  of  the  South  Atlantic  Regton 

Reviskx)  of  /American  Lobster  Regulations  ior  the  EEZ ^...^.^. ... 

Fishing  Capacity  Reduction  Program  for  the  Crab  Species  Covered  by  the  Fishery  Management  Planlor  the  Ber- 
ing Sea/Aleutian  Islands  King  and  Tanner  Cral)s •• """^^l^^ 

Regulatory  Amendment  to  Implement  Pemiit  Stacking  in  the  Umited-Entry  Fixed-Gear  SaWefish  Fishery  in  2002 

and  Beyond • " 

Implementation  of  Fishery  Management  Plan  for  Highly  Migratory  Species  Fisheries  Off  the  West  Coast  

Regulatory  Amendment  Under  the  Coastal  Migratory  Pelages  Fishery  Management  Plan  .^ 

Amendment  2  to  the  Fishery  Management  Plan  for  the  Queen  Conch  Resources  of  Puerto  Rico  and  the  U.S.  Vir- 
gin Islands "•— 

Adjustment  of  Management  Program:  Bottomfish  Rsheries  in  the  Western  Pacific 

Resubmission  of  Sustainable  Fisheries  Act  Amendment  Bottomfish,  Cmstacean,  and  Pelagtes  Regarding  Bycatch 
Proviskxis  - ^.. ■■■■■_ — •■ 

Resubmission  of  Sustainable  Fisheries  Act  Anrwndment  Bottomfish.  Cmstaceans;  and  Pelagics.  and  Preoous  Cor- 
als Regarding  Fishing  Communities 

Atlantic  Surt  Clam  and  Ocean  Quahog  Fisheries;  Amendment  13 

Atlantic  Mackerel,  Squkl,  and  Butterfish  Fisheries;  Amendment  9  

Implement  a  Vessel  Monitoring  System  Under  the  South  Pacific  Tuna  Act 

Revise  Community  Devetopment  Quota  Program  Administratkxi  and  Altocation  Regulations 

Full  Retention  of  Demersal  Shelf  Rockftsh  in  Gulf  of  Alaska  Area  650  

Antarctic  Marine  Living  Resources  Vessel  Monitoring  System  and  Catch  Documentation  Scheme • ... 

Amendment  10  to  the  Coastal  Pelagk:  Species  Fishery  Management  Plan •*••  •■ 

IFQ  Recordkeeping  and  Reporting  Requirements  for  Catcher  Vessels '^"Z"^!^' 

Amendment  to  Fishery  Management  Plan  for  Reef  Fish  Resources  of  Guff  of  Mexico  To  Set  10-Year  Rebuilding 
Plan  for  Red  Grouper 

2003  Ot)sen/er  Program  Requirements • • • 

Regulatory  Amendment  to  Sectwn  679  Pennits  or  Pemiit-Related  Issues  

2003  Initial  Specifications  for  AMantic  Mackerel,  Squkl,  and  Butterfish  • ••- -• 

Pacific  Coast  Groundfish  Fishery;  Announcement  of  the  2003  Groundfish  Fishery  Specifications  and  Management 

Regulatory  Arrwidrriert  To  A<iust  Permit  Renewal  Requirements  and  Transferability  Restrictions  in  NWHIs 
Hoomalu  Zone  and  Mau  Limited  Access  Programs  ...^^....... 

Secretarial  Amendment  2  to  Reef  Fish  Fishery  Management  Plan  To  Set  Greater  Ambeiiack  Sustainable  Fishenes 
kcA  Targets  and  ThreshoWs  and  To  Set  RebuikJing  Plan  

Amendnrtent  2  to  Monkfish  Fishery  Management  Plan •• 

Annual  Specifications  for  the  Atlantk:  Bluefish  Fishery  for  Fishing  Year  2003 — '^'Z!' 

Amendment  1  to  the  Attantic  Herring  Fishery  Management  Plan  (FMP)  and  Amendment  2  to  the  Attantic  Salmon 
FMP  


0648- AM30 
0648-AM98 
0648-AN09 
0648-AN12 
0648-AN16 
0648-AN17 

0648-AN76 

0648-AN79 

0648-AN84 
0648- AN87 
0648-AO10 
0648-AO47 

0648-AO63 
0648-AO75 
0648-AO79 

0648-AP02 
0648-AP03 
0648-AP18 

0648-AP25 

0648-AP38 
0648-AP42 
0648-AP50 

0648-AP51 
0648-AP53 

0648-AP54 

0648-AP55 
0648-AP57 
0648-AP60 
0648-AP61 
0648-AP67 
0648-AP73 
0648-AP74 
0648-AP87 
0648-AP92 

0648-AP95 
0648-AQ05 
0648-AQ07 
0648-AQ15 

0648-AQ18 

0648-AQ20 

0648-AQ24 
0648-AQ25 
0648-AQ26 

0648-AQ27 
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Sequence 
Number 


615 
616 
617 
618 
619 
620 
621 
622 
623 
624 
625 

626 

627 

628 
629 
630 
631 

632 
633 
634 
635 
636 
637 
638 

639 
640 


Sequence 
Number 


641 
642 
643 

644 
645 

646 
647 
648 
649 

650 
651 
652 

653 

654 
655 


National  Oceanic  and  Atmospheric  Administration — Proposed  Rule  Stage  (Continued) 


Title 


Frameworic  15  to  the  Atlantic  Sea  Scallop  Rshery  Management  Plan 

Framework  2  to  the  MonKfish  Fishery  Management  Plan 

Annual  Specifications  for  Fishing  Year  2003  for  the  Summer  Flounder,  Scup,  and  Black  Sea  Bass  Fishery 

Annual  Specifications  for  the  Surf  Clam  and  Ocean  Quahog  Fisheries  for  Fishing  Year  2003  

Recreational  Measures  for  the  Summer  Flounder,  Scup,  and  Black  Sea  Bass  Fishery  for  Fishing  Year  2003  

Specifrcatkxis  for  the  Atlantk:  Herring  Fishery  for  Fishery  Year  2003  

Specifk:ations  for  the  2003-2004  Fishing  Year  for  the  Spiny  Dogfish  Fishery 

Framewortc  37  to  the  Nortfieast  Muttispecies  Fisfiery  Management  Plan 

Atlantic  Highly  Migratory  Species  (HMS),  Bigeye  Tuna  and  Swordfish  Trade  Statistical  Document  Programs  

Atlantic  Highly  Migratory  Species  (HMS);  2003  Bluefin  Tuna  Quota  Specifications  and  Effort  Controls  

Atlantic  Highly  Migratory  Species  (HMS):  Small  Coastal  Shartt  Commercial  and  Recreational  Management  Meas- 
ures   

Atlantic  Highly  Migratory  Species  (HMS);  Large  Coastal  Shark  Commercial  and  Recreational  Management  Meas- 
ures   • 

Taking  of  Marine  Mammals  Incklental  to  Commercial  Fishing  Operatkxis;  Atlantjc  Large  Whale  Take  Reduction 
Plan  Regulations 

EFH  Amendments  to  the  Bottomfish,  Crustaceans,  and  Precious  Corals  FMPs  

Increase  in  Allowable  Percentage  of  Polkx*  Roe 

Opening  Waters  to  Pacific  Cod  Pot  Fishing  Off  Cape  Bamabas  and  Caton  Island  in  the  Gulf  of  Alaska 

Seasonal  Adjustment  of  Ctosure  Areas  to  Polkx*  and  Pacife  Cod  Trawl  Fishing  in  Waters  Off  Cape  Sarichef  in 
the  Bering  Sea  Subarea 

Amend  RegulatkMis  Governing  the  Taking  and  Importing  of  Marine  Mamrnals  

Preventing  Harassment  From  Human  Activities  Directed  at  Marine  Mammals  in  the  WiW 

Endangered  and  Threatened  Species:  Permit  Exemptions 

Captive  Steller  Sea  Lions ••— • 

Taking  Marine  Mammals  Incidental  to  Rocket  Launches  From  ttie  Kodiak  Launch  Complex,  Kodiak  Island,  Alaska 

Designating  the  Eastem  North  Pacific  Southem  Resident  Stock  of  Killer  Whales  as  Depleted  

Taking  of  Marine  Mammals  Incidental  to  Commercial  Fishing  Operations;  Atlantk:  Large  Whale  Take  Reduction 
Plan  Regulations ....... 

Revision  of  Overflight  Regulatk)ns ; 

Gray's  Reef  Natk>nal  Marine  SarKtuary  


Regulatkm 

lderitificatk)n 

Number 


0648-AQ28 
0648-AQ29 
0648-AQ30 
0648-AQ31 
0648-AQ32 
0648-AQ33 
0648-AQ34 
0648-AQ35 
0648-AQ37 
0648-AQ38 

0648-AQ39 

0648-AO40 

0648-AO42 
0648-AQ43 
0648-AO44 
0648-AQ45 

0648-AQ46 
0648-AH83 
0648-AN43 
0648-AO37 
0648-AO61 
0648-AP62 
0648-AQOO 

0648-AO04 
0648- AI91 
0648-AO41 


National  Oceanic  and  Atmospheric  Administration — Final  Rule  Stage 


Regulatory  Amendrrtent  To  Alkx»te  Pacific  Halibut  to  the  Charter  Boat  Fleet 

Proposed  Highly  Migratory  Species  Process 

Comprehensive  Amendment  Addressing  Sustainable  Fisfieries  Act  Requirenients  Regardirtg  Overfishing,  Bycatch, 
Fishing  Communities  and  Provisions  for  Fishery  Management  Plans  for  the  Caribbean  

Regulatory  Amendment  To  Change  the  Regulations  Implementing  the  North  Pacifk:  Observer  Program  

Framework  Regulatory  Antendment  for  the  Atlantk:  Highly  Migratory  Species  (HMS);  Fishing  Vessel  Permits;  Char- 
ter Boat  Operations  

Implementation  of  Western  Pacifk:  Coral  Reef  Ecosystem  Fishery  Management  Plan  (FMP)  

Atlantk:  Highly  Migratory  Species  Fisheries:  Monitoring  of  the  Atlantk:  Billfish  and  Swordfish  Recreatkmal  Fisheries 

Amendment  7  to  tfie  Fishery  Management  Plan  for  the  Stone  Crab  Fishery  of  the  Gulf  of  Mexk» 

Amendments  61/61  for  BSAI  and  GOA  Groundfish;  Amendment  13  for  Commercial  King  and  Tanner  Crab;  and 
Amendment  8  for  Alaska  Scallop  Fishery  

Deep-Sea  Red  Crab  Fishery  Management  Plan  

Atlantk:  Highly  Migratory  Species:  Swordfish  Quotiis  and  Fishing  Areas  

American  Lobster  Fishery:  Revisnns  to  Lobster  Trap  Limits,  Conservatk>n  Equivalency  in  New  Hampshire  Waters, 
and  Clarifk:at)on  of  Lobster  Management  Boundaries  per  Adder)dum  1  

Regulatory  Amendment  To  Altow  Experimental  Setnet  Sablefish  Landings  To  Qualify  Limited-Entry  Sablefish  En- 
dorsement Holders  for  Tier  Assignment  in  ttie  West  Coast  Primary  Sat>lefish  Fishery 

Amerxlment  5  to  ttie  Fishery  Management  Plan  for  the  Shrimp  Fishery  of  the  South  Atlantk:  Regkm  

Announcement  of  the  Optimum  Yiekl  and  Han/est  Limit  for  Pacifk:  Mackerel  


Regulation 

Identifk^tion 

Number 


0648-AK17 
0648-AK40 

0648-AL86 
0648- AM44 

0648-AM91 
0648-AM97 
0648-AN06 
0648-AN10 

0648-AN55 
0648-AN68 
0648-AO93 

0648-AP15 

0648-AP39 
0648-AP41 
0648-AP43 


DOC 
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National  Oceanic  and  AtfTX)spheric  Administration— Final  Rule  Stage  (Continued) 


Sequence 
Number 


656 

657 
658 
659 
660 
661 
662 
663 
664 

665 

666 
667 


670 
671 
672 
673 

674 
675 

676 
677 
678 
679 
680 
681 

682 
683 
684 
685 


687 


Sequence 
Number 


690 

691 
692 

693 

694 
695 


Title 


Amendment  to  Regulatk>n&  for  Obsen«r  At-Sea  Electronk:  CommurtcatkKi  Equipment  Requirements  for  Vessels 
and  Shoreside  Processors  in  the  North  Pacifk:  Groundfish  Fisheries 

Amendment  69  to  the  BSAI  FMP  —  AFA  Ckx)p  Leasing 

Protect  Northeast  Muttispecies  Groundfish  Stocks 

Amendment  60  to  the  Fishery  Management  Plan  for  the  Groundfish  Fishery  of  the  GuN  of  Alaska 

Pacifk:  Tuna  Fisheries 

Announcement  of  the  Optimum  YieW  and  Han/est  Limit  for  Pacifk:  Sardine 

Atlantk:  Highly  Migratory  Species  (HMS);  Regulatory  Adjustments;  NOAA  lnfomi*kxi  Collectkxi  Requirements 

Atlantk:  Highly  Migratory  Species  (HMS);  2002  Bluefin  Tuna  Quota  Spedfkaltons  and  Effort  Controls 

ExtenskKi  of  an  Emergency  Interim  Rule  To  Implement  2002  Steller  Sea  Lton  Protecton  Measures  and  Harvest 
Speciffcatk>ris  for  the  Bering  Sea/Aleutian  Islands  Area  and  the  Gulf  of  Alaska  

Fisheries  of  the  Exclusive  Economk:  Zone  Off  Alaska  —  Regulatory  Amendment  To  Implement  Steller  Sea  Lton 

Protect  Measures 

Subsistence  Fishery  for  Pacifk:  Halibut  In  Waters  Off  Alaska ~ 

Implementatton  of  New  Depth-Based  Management  Measures  in  the  Pacific  Coast  Groundfish  Fishery 

Capital  Constructton  Fund  Procedures 

2003-2004  Management  Measures  for  Commercial,  Recreatkxial,  and  Tfeaty  Indian  Salnion  Fisheries  Off  the 

Coasts  of  Washington,  Oregon,  and  California 

Emergency  Rule  —  Groundfish  Fishery  Management  Measures  for  January  Through  February  2003  

EmergerKy  Actkxi  to  Expedite  ReaBocalkxi  of  Sardine  in  the  West  Coast  Coastal  Pelagk:  Species  Fishery  

Interagency  Policy  on  the  Prescriptton  of  Fishways  Under  Section  18  of  the  Federal  Power  Act 

Poltoy  for  Review  of  Mandatory  Conditkxis  Developed  by  the  Departments  of  the  Interior  and  Commerce  in  the 

Context  of  Hydropower  Lk»nsing  

Atlantk:  Large  Whale  2002  Seasonal  Area  Management  (SAM)  Program  

ProvkJe  Regulatkxis  for  Pemiits  for  Capture,  Transport.  Import  and  Export  of  Protected  Species  for  Publk:  Display, 

and  for  Maintaining  a  Captive  Marine  Mammal  Inventory  

Pacific  Offshore  Cetacean  Take  Reduction  Plan  - 

Draft  PoHcy  for  Evakiatkm  of  Conservatkxi  Efforts  in  Making  Listing  Decistons  

Sea  Turtle  Consenratwn  Regulatkms;  Shrimp  Fishery ~ - 

Designated  Critwal  Habitat:  Proposed  Critkal  Habitat  for  Northern  CaMfomia  Steelhead — •• 

Taking  of  the  Cook  Inlet,  Alaska.  Stock  of  Beluga  Whales  by  Alaska  Natives 

Restrictksns  on  Pound  Net  Leaders  To  Enhance  Turtle  Protectton  in  Virginia;  Threater»ed  and  Endangered  Sea 

Turtle  Conservatkxi  

Sea  Turtle  Correervatkxi  Regulations:  Fishery  Activities »•- 

Listing  Endangered  and  Threatened  WikHife  and  Designating  Critkal  Habitat;  90-Day  Finding 

Designatkxi  of  Critk»l  Habitat  for  Gulf  Sturgeon 

Taking  of  Threatened  or  Endangered  Species  Incklental  to  Commercial  Rshing  Operattons 

Taking  of  Marine  Mammals  Incklental  to  Commercial  Fishing  Operatk>ns:  Atlantk:  Large  Whale  Take  Reduction 

Plan  Regulatkxw - 

ftatural  Resource  Damage  Assessments  Under  the  Oil  PoOutton  Act  of  1990 


Regulatk>n 

Identificatkxi 

Number 


0648-AP66 
6648-AP71 
0648-AP78 
0648-AP79 
0648-AP86 
0648-AP88 
0648-AP89 
0648-AP90 

0648-AQ02 

0648-AQ08 
0648-AQ09 
0648-AQ14 
0648-AQ16 

0648-AQ17 
0646-AQ19 
0648-AO47 
0648-AO70 

0648-AO84 
0648-AP68 

0648-AH26 
0648- AL70 
0648-AL91 
0648-AN62 
0648-AO04 
0648-AO16 

0648-AP81 
0648-AP91 
0648-AP94 
0648-AQ03 
0648-AQ13 

0648-AQ23 
0648-AM80 


National  Oceanic  and  Atmospheric  Administration— Long-Term  Actions 


TWe 


Fishery  Management  Plan  for  CaBco  Scaltop  Fishery  in  the  South  Atlantk:  Regton  (FMP)  

Amendment  10  to  the  Fishery  Management  Plan  for  the  Shrimp  Fishery  of  the  Gulf  of  Mexco  (FMP) 

Amendment  7  to  the  Fishery  Management  Plan  for  the  Spiny  Lobster  Fishery  of  the  Gulf  of  Mexkx)  and  South  At- 
lanta FMP  • 

Sea  Turtle  Consenratkxi  Regulatkxis;  Fishery  Activities  (TEDs)  —■••••• 

Fisheries  of  the  Northeastern  United  States;  Atlantk:  Mackerel,  SquW.  and  Butterfish  Fisheries;  Control  Date  for  At- 
Ifintic  fuldckfirsl  

Endangered  and  Threatened  Species:  Take  of  Threatened  Southem  Oregon/Northern  CaWomia  Coast 
Evolutwnarily  Significant  Unit  (ESU)  Coho  Salmon 

North  Atlantk:  Whale  Protectkxi • - - — 

Interagency  Consultatton  for  the  Natk)nal  Marine  Sanctuary  Pnagram  

Installing  and  Maintaining  Commercial  Subniarine  Cables  in  Natk)nal  Marine  Sanctuaries  


Regulatmn 

IderwficatkMi' 

Numt>er 


0648-AL78 
0648-AM23 

0648-AN08 
0648-AP16 

0648-AQ11 

0648-AJ91 
0648-AM85 
0648-AL06 
0648-AO36 
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National  Oceanic  and  Atmospheric  Administration — Long-Term  Actions  (Continued) 


697 


Sequence 
Number 


699 

700 
701 

702 
703 
704 
705 
706 

707 

706 

709 
710 

711 
712 
713 
714 

715 

716 

717 
718 
719 
720 
721 
722 
723 
724 
725 
726 
727 

728 
729 

730 

731 

732 
733 


Procedural  Changes  to  the  Federal  Consistency  Process 
Regional  Marine  Research  Program 


Regulation 

Identification 

Numt}er 


0648-AP98 
0648-AF20 


National  Oceanic  and  Atmospheric  Admiriistration — Completed  Actions 


Title 


Regulatory  Amendment  To  Establish  Permit  and  Reporting  Requirements  for  Pelagic  Troll  and  Handline  Vessels 
Fishing  Off  Pacific  Remote  Islands  of  the  United  States 

Ac^ustment  of  the  Management  Program  for  Precious  Corals  Fisheries  in  the  Westem  Pacific  

Amendment  54  to  FMP  for  Groundfish  Fishery  of  Bering  Sea  and  Aleutian  Islands  Area  and  Amendment  54  to 
FMP  for  Grounbfish  of  Gulf  of  Alaska  

Fishing  Capacity  Reduction  Program  

Crab  Community  Development  Quota  Reserves 

Amendment  67  to  the  FMP  tor  the  Groundfish  Fishery  of  the  Bering  Sea  and  the  Aleutian  Islands  Area 

Regulatory  Amendment  To  Prevent  or  Mitigate  the  Take  of  Sea  Turtles  in  the  Westem  Pacific  Pelagic  Fisfieries  .... 

Generic  Anr»endment  Addressing  the  Establishment  of  the  Tortugas  Marine  Res»rves  Under  tfie  Fisfiery  Manage- 
ment Plans  of  the  Gulf  of  Mexkx) 

Amendment  3  to  the  Fishery  Management  Plan  for  the  Golden  Crab  Fishery  Off  the  Southern  Atlantic  States 
(FMP)  

Regulatory  Amendment  to  Modify  the  Management  Program  for  ttie  Westem  Pacific  Pelagic  Fisheries  to  Mitigate 
tfie  Take  of  Seat)irds  

Amendment  11  to  Fisfwry  Management  Plan  for  Shrimp  Fishery  of  Gulf  of  Mexico  (FMP)  

Amendments  to  FMPs  for  Gulf  of  Mexkxj  Reef  Fish  and  Gulf  of  Mexico  and  South  Atlantic  Coastal  Migratory  Pe- 
lagic Resources  To  Limit  Entry  Into  Gulf  of  Mexkx>  Recreatkx«l-For-Hire  Fisheries  

Recreational  Measures  for  the  Summer  Flounder,  Scup.  and  Black  Sea  Bass  Fisheries  for  Fishing  Year  2002  

Specifications  for  the  Spiny  Dogfish  Fishery  for  Fishing  Year  2002  

Framework  1  to  the  Monkfish  Fishery  Management  Plan  for  Fishing  Year  2002;  Disapproval  of  Framework  

Framework  Adjustment  2  to  the  Fishery  Management  Plan  for  the  Atlantic  Mackerel,  SqukJ.  and  Butterfish  Fish- 
eries   

Atlantic  Highly  Migratory  Species;  Pelagic  Longline  Fishery;  Sea  Turtle  Protection  Measures 

2002-2003  Management  Measures  for  Commercial,  Recreational,  and  Treaty  IrKJian  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and  California 

Atlantic  Bluefish  Fishery;  Specifk:ations  for  Fishing  Year  2002  

Pacifk:  Halibut  Fisheries  Catch  Sharing  Plan  

Imposing  Additional  Restrictions  in  the  Hawaii-Based  Longline  Fishery 

Implement  2002  Pacific  Whiting  Specifications  

Control  Date  for  Longline  Vessels  Fishing  for  Pelagic  Species  in  the  EEZ  Around  American  Samoa 

Change  of  Title  for  the  Salmon  FMP 

Notk»  of  Control  Date  for  Hagfish  Fishery  

Regulatory  Amendment  To  Correct  the  Definition  of  "Eligible  Applk:ant"  for  a  Crab  Species  Ucense  

Sea  Turtle  Conservation  Regulations;  Fishery  Activities 

Endangered  Species;  Transferring  Permits  

Rulemaking  for  the  Incidental  Taking  of  Marine  Mammals  During  WortdwKJe  Deptoyment  of  tiie  U.S.  Navy's  Low 
Frequerx^  Active  Sor^r  

Sea  Turtle  Conservation  Regulations;  Summer  Ftounder  Fishery 

Taking  and  Importing  Manne  Mamnuils;  Taking  Manne  Mammals  Incidental  to  Oil  and  Gas  Structure  Removal  Ac- 
tivities in  tfie  GuW  of  Mexkx)  

Taking  of  Marine  Mammals  Incidental  to  Commercial  Fishing  Operations;  Atlantk:  Large  Whale  Take  Reduction 
Plan  Regulations 

Sea  Turtle  Conservatkxi  Regulatk>ns;  Restrictkxis  Applnabte  to  Shrimp  Trawl  Activities;  Leatherback  Conservatk>n 
Zone 

• 

Atlantic  Large  Wfiale  Take  Reductkxi;  Temporary  Area  and  Gear  Restrictions 

Sea  Turtle  Conservation  Regulatkxis;  Restrictions  Applicable  to  Shrimp  Trawl  Activities;  Leattierback  Conservation 
Zone 


Regulatkxi 

ldentifk»tk)n 

Number 


0648-AJ08 
0648-AK23 

0648-AK70 
0648-AK76 
0648-AL92 
0648-AM40 
0648-AN75 

0648-AN83 

0648-AO23 

0648-AO35 
0648-AO51 

0648-AO62 
0648-AO91 
0648-AP07 
0648-AP11 

0648-AP12 
0648-AP49 


0648 
0648 
0648 
0648 
0648 
0648- 
0648- 
0648- 
0648- 
0648 
0648 


AP52 
AP59 
AP80 
AP84 
AP85 
AQ01 
AGIO 
AQ12 
AQ36 
AP63 
AP64 


0648-AM62 
0648-AM89 

0648- AP83 

0648-AP93 

0648-AP96 
0648- AP97 

0648-AP99 
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National  Oceanic  and  AtrrKJspheric  Administration— Completed  Actions  (Continued) 


Sequence 
Number 


734 


Title 


Sea  Turtle  Consewatkin  Regulattons;  Restrictkxis  Applkable  to  Shrimp  Trawl  Activities;  Leatherback  Conservatkxi 
Zone '• • • 


Regulatkxi 

IdentifKatkxi 

Number 


0648-AO06 


National  Oceanic  and  AtrTK)spheric  Administration— Discontinued  Entries 


Regulation 

kJentifkation 

Number 


0648-AM07 
0648-AM94 

0648-AN03 

0648-AN19 
0648- AN20 
0648-AO55 

0648-AP45 

0648-AP56 
0648-AP58 
0648-AP82 


Title 


Fishery  Management  Plan  Amendment  To  Revise  Community  Devetopment 

Quota  Regulations 
Amendment  62  to  the  FMP  for  the  Groundfish  Fishery  of  the  Bering  Sea  and 

Aleutian  Islands  Management  Area  and  Amendnient  62  to  ttie  FMP  for  the 

Groundfish  of  the  Gulf  of  Alaska 
Prohibit  Use  of  Set  Net  Gear  To  Harvest  Groundfish  in  Certain  Portkxis  of 

the  Exclusive  Economk;  Zone  Waters  Seaward  of  California 
Amendment  1  to  the  Atlantk:  Hening  Fishery  Management  Plan 
Amendnient  14  to  the  Northeast  Multispecies  Fishery  Management  Plan 
Amendment  14  to  the  Summer  Ftounder,  Scup,  and  Black  Sea  Bass  Fishery 

Management  Plan 
Secretarial  Amendment  to  Implement  Annual  Adjustment  Measures  for  the 

Northeast  Multispecies  Fishery  for  Fishing  Year  2002 
Summer  Ftounder,  Scup,  and  Black  Sea  Bass  Fisheries;  Framework  3 
Spiny  Dogfish  Fishery;  Amendment  1 

Suspenston  of  the  Texas  Closure  in  Accordance  With  the  Fishery  Manage- 
ment Plan  for  the  Shrimp  Fishery  of  the  Gulf  of  Mexkx)  (FMP) 


Dale 


07/25/2002 
08/28/2002 

06/25/2002 

08/12/2002 
08/12/2002 
08/12/2002 

08/14/2002 

08/12/2002 
08/12/2002 
05/09/2002 


Comments 


Withdrawn 
Withdrawn 

Withdrawn 

Withdrawn 
Wittxlrawn 
Withdrawn 

Witfidrawn 

Withdrawn 
Withdrawn 
Withdrawn 


National  Telecommunications  and  Information  A  jministration— Completed  Actions 


Patent  and  Trademark  Office— Proposed  Rule  Stage 


Sequence 
Numtter 


736 
737 
738 
739 
740 


Title 


Rules  of  Practice  Before  the  Board  of  Patent  Appeals  and  Interferences  in  Appeals  Under  35  U.S.C.  134  

Changes  in  Rules  of  Practice  for  Patent  Interferences  and  Related  Proceedings  ...X • -••• 

Changes  To  Improve  the  Patent  and  Appltoation  Process 

Revision  of  the  Fees  for  Request  for  Continued  Examinatton  and  the  URAA  Transittonal  Examination  Practtoes 
Changes  in  Trademarit  Rules  of  Practtoe  in  Inter  Partes  Proceedings  Before  the  Trademartt  Trial  and  Appeal 
Board  : - 


Regulatkxi 

Identificatkxi 

Numt>er 


0651-AB27 
0651-AB32 
0651-AB50 
0651-AB53 

0651-AB56 


Patent  and  Trademark  Offk»— Final  Rule  Stage 


741 
742 
743 


Complaints  Regarding  Inventton  Promoters  

Elimination  of  Continued  Prosecution  Appltoation  Practfce  as  to  Utility  and  Plant  

Revision  of  Patent  and  Trademaric  Fees  for  Fiscal  Year  2003 x. 


Regulatkxi 

Identificatton 

Numt>er 


0651-AB12 

0651-AB37 

.0651-AB51 
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Patent  and  Trademark  Office— Final  Rule  Stage  (Continued) 


744 


Changes  To  Imptement  Patent-Retated  Provisions  of  United  States  Patent  and  Trademark  Reauthorization  Act, 
Fiscal  Year  2003 


0651-AB54 


Patent  and  Trademark  Offrce — Long-Term  Actions 


745 
746 
747 
748 


CorrespoTKlerwe  Filed  in  ttie  Patent  arxJ  Tradenuuk  Office 

Madrid  Protocol  Implementation  Act  Rules  Change 

Processing  Fee  for  Use  of  Paper  Forms  for  Submission  of  Applications  for  Registration  and  Other  Documents 
Changes  to  Representation  of  Others  Before  the  United  States  Patent  and  Trademark  Office  


0651-AB17 
0651-AB45 
0651-AB52 
0651-AB55 


Patent  and  Trademark  Office — Completed  Actions 


Sequence 
Numt)er 

Trtle 

Regulation 

tdentification 

Numt>er 

749 

RulAmakina  Related  to  Electronic  Flliina  of  Trademark  Documents             

0651-AB31 

Patent  and  Trademark  Office — Discontinued  Entries 


Regulation 

Identification 

Number 


rule 


0651-AB34  i  Development  of  Plan  To  Remove  Patent  and  Trademark  Classified  Paper 
Files  From  Public  Search  Facilities 

0651-AB38  Changes  to  Representation  of  Others  Before  the  U.S.  Patent  and  Trademark 
Office 

065t-AB46     !    Patent  and  Trademark  Office  Acquisition  Regulation 

0651-AB47  Surcharge  for  the  Use  of  Non-Electnc,  Paper  Forms  for  Submission  of  Appli- 
cations for  Registration  and  Other  Documents 

0651-AB48  I  Amendment  of  Rule  Regarding  Filing  of  Trademark  Correspondence  via  Ex- 
press Mail 

0651-AB49         Revision  of  Patent  and  Trademark  Fees  for  Fiscal  Year  2003 


04/09/2002 
08/30/2002 


Comments 


Withdrawn 

Merged  With  RIN  0651-AB55 


08/30/2002  '  Withdrawn 

05/17/2002  I  Withdrawn 

08/30/2002  Withdrawn 

06/28/2002  Withdrawn 


Technology  Administration — Final  Rule  Stage 


■ 

Sequence 
Numt>er 

rule 

Regulation 

ldentifk:ation 

Number 

750 

Rights  to  Inventkxis  Made  by  Nonprofit  Organizations  and  Small  Business  Firms  Under  Government  Grants,  Con- 
tracts and  Coooerative  Aoreements    

0692-/VA14 

751 
752 

Acquisition  and  Protectkin  of  Foreign  Rights  in  Inventrons  

Amendment  to  Rights  to  Inventions  Made  by  t^onprofit  Organizatkins  and  Small  Business  Firms  Under  Govern- 
ment Grants  Contracts  and  Coooerative  Aoreements      

0692-AA15 
0692-AA18 

Federal  Register /Vol.  67,  No.  236 /Monday,  December  9.  2002 /Unified  Agenda  74375 


Department  of  Commerce  (DOC) 
Office  of  the  Secretary^  (OS) 


Rnal  Rule  Stage 


483.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE.  COLOR,  NATIONAL 
ORIGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  HNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794: 42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  15  CFR  8;  15  CFR  8b; 

15  CFR  8c;  15  CFR  20 

Ijegal  Deadline:  None 

AlMtract:  The  Department  of  Commerce 
proposes  to  make  amendments  to  its 
regulations  implementing  Title  VI  of 
the  Qvil  Rights  Act  of  1964  (Title  VI). 
section  504  of  The  Rehabilitation  Act 
of  1972  (section  504),  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  Title  VI  and  added  a 
definition  of  "program  or  activity"  to 
section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 
designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 


activities  imder  these  statutes.  The 
promulgation  of  this  proposed 
regulation  explicitly  incorporates  the 
CRRA's  definition  of  "program  or 
activity"  and  "program"  into  the 
Department's  Title  VI,  section  504,  and 
Age  EHscrimination  Act  regulations. 
The  Department's  proposed  regiilation 
will  be  published  as  part  of  a  joint 
notice  of  proposed  rulemaking 
involving  up  to  24  Federal  agencies. 

Timetable: 


Action 

Dal*          FR  Cite 

NPRM 

12/06/00  65  FR  76460 

NPRM  Comment 

01/05«)1 

Period  End 

Finai  Action 

12AXV02 

Final  Action  Effective 

01/00/03 

484.  EMPLOYEE  RESPONSIBILITIES 
AND  CONDUCT;  REMOVAL  OF 
OBSOLETE  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301:  5  USC 
7301;  5  USC  7353;  26  USC  7214(b);  EO 
12731;  ... 

CFR  Citation:  15  CFR 

l.egai  Deadline:  None 

Abstract:  The  Department  of  Commerce 
issues  this  final  rule  to  remove  obsolete 
sectors  of  the  Commerce  and  Foreign 
Trade  Regulation  concerning  the 
policies  and  procedures  relating  to 
employee  responsibilities  and  conduct. 

Timetable: 


Date 


FR  Cit* 


Flegulatory  Flexibility  Analysie 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Lawrence  N.  Self. 
Acting  Director,  Office  of  Civil  Rights, 
Department  of  Commerce,  Office  of  the 
Secretary,  HCHB  Room  6010,  14th  and 
Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Phone:  202  482-0625 
Fax:  202  482-5375 

RIN:  069&-AA30 


FinalAction  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Douglas  Ligor, 
Attorney  Advisor,  Department  of 
Commerce,  Office  of  the  Secretary, 
HCHB  Room  5898C,  14th  & 
Constitution  Avenue  NW.,  Washington, 
DC  20230 

Phone:  202  482-0127       ^ 
Fax:  202  482-2998 

RIN:  0690-AA32 


Department  of  Commerce  (DOC) 
Bureau  of  Economic  Analysis  (BEA) 


Proposed  Rule  Stage 


485.  ANNUAL  SURVEY  OF  SELECTED 
SERVICES  TRANSACTIONS  WITH 
UNAFRUATED  FOREIGN  PERSONS 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  22  USC  3101  to  3108 

CFR  Citation:  15  CFR  801 

Legal  Deadline:  None 

Abstract:  This  action  will  amend 
existing  rule  15  CFR  801  to  raise  the 
threshold  for  reporting  on  the  BE-22, 
Annual  Survey  of  Selected  Services 
Transactions  with  Unaffiliated  Foreign 
Persons,  and  to  bring  the  survey  into 
conformity  with  the  BE-20,  Benchmark 
Survey  of  Selected  Services 
Transactions  with  Unaffiliated  Foreign 
Persons. 


Timetable: 
Action 


FR  Cits 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Agency  Contact:  R.  David  Belli,  Chief, 
International  Investment  Division, 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50, 14th  k 
Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Phone:  202  606-9807 
Fax:  202  606-5318 
Email:  david.belli@bea.doc.gov 

RIN:  0691-AA43 


486.  BENCHMARK  SURVEY  OF 
FOREIGN  DIRECT  INVESTMENT  IN 
THE  UNITED  STATES— 2002 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  3101  to  3108 

CFR  Citation:  15  CFR  806 

Legal  Deadline:  None 

Abstract:  This  action  will  amend 
existing  rule  15  CFR  806.17  to  provide 
for  the  conduct  of  the  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States— 2002, 
as  required  in  the  International 
Investment  and  Trade  in  Services 
Survey  Act,  22  USC  3101  to  3108  (see 
especially  section  4(b)  of  the  Act).  The 
existing  rule  covers  a  similar  survey  for 
1997  which  has  been  completed  and 
which  the  new  sxirvey  will  update. 
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Action 


Data         FR  CIta 


NPRM 


11/00/02 


RaguMory  Flaxibility  Analyaia 
Raquirad:  No 

Small  EntMaa  Affactad:  No 

Govammant  Lavala  Affactad:  None 

Agancy  Contact:  R.  David  Belli.  Chief. 
International  Investment  Division, 
Department  of  Commerce.  Bureau  of 
Economic  Analysis.  BE-50.  14th  & 
Pennsylv&iia  Avenue  NW., 
Washington.  DC  20230 
Phone:  202  606-9807 
Fax:  202  606-5318 
Email:  david.belli@bea.doc.gov 

RIN:  0691-AA44 

487.  TRANSACTIONS  OF  U.S. 
AFF1UATE,  EXCEPT  U.S.  BANKING 
AFFIUATE,  WITH  FOREIGN  PARENT 
(BE-605)  AND  TRANSACTIONS  OF 
U.S.  BANKING  AFFIUATE  WITH 
FOREK3N  PARENT  (BE-605) 

PriOflty:  Substantive.  Nonsignificant 

Legal  AuttMXity:  22  USC  3101  to  3108 

CFR  Citation:  15  CFR  806 

Legal  Oaadlina:  None 

Abatract:  This  action  will  amend 
existing  rule  15  CFR  806.15  on  the  BE- 


605,  Transactions  of  U.S.  Affiliated, 
Except  a  U.S.  Banking  Affiliate,  with 
Foreign  Parent  and  BE-605  Bank, 
Transactions  of  U.S.  Banking  Affiliate 
with  Foreign  Parent,  to  bring  the  survey 
into  conformity  with  the  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States— 2002. 


Action 


Date  FR  Cita 


NPRM 


umoms 


Regulatory  Flexibility  Analyaia 
Raquirad:  No 

Small  EntMaa  Affactad:  No 

Govammant  Lavela  Affactad:  None 

Agancy  Contact:  R.  David  Belli,  Chief, 
International  Investment  Division, 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50,  14th  & 
Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Phone:  202  606-9807 
Fax:  202  606-5318 
Email:  david.belli@bea.doc.gov 

RIN:  0691-AA45 

488.  •  ANNUAL  SURVEY  OF  FOREIGN 
DIRECT  INVESTMENT  IN  THE  UNITED 
STATES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  22  USC  3101  to  3108 


CFR  Citation:  15  CFR  806 

Legal  Deadline:  None 

Abatract:  This  action  will  amend 
existing  rule  CFR  806.15  to  raise  the 
threshold  for  reporting  on  the  BE-15. 
Annual  Survey  of  Foreign  Direct 
Investment  in  the  United  States,  and 
to  bring  the  survey  into  conformity 
with  the  BE-12.  Benchmark  Survey  of 
Foreign  Direct  Investment  in  the  United 
States— 2002. 

Timetable: 


Action 


Data 


FR  Cite 


NPRK4 

06/00/03 

NPRM  Comment 

08/00/03 

Penod  End 

Final  Action 

09/00/03 

Final  Action  Effective 

lOAXVOG 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Lavela  Affactad:  None 

Agancy  Contact:  R.  David  Belli.  Chief. 
International  Investment  Division. 
Department  of  Conmierce.  Bureau  of 
Economic  Analysis.  BE-50.  14th  & 
Pennsylvania  Avenue  NW.. 
Washington.  DC  20230 
Phone:  202  606-9807 
Fax:  202  606-5318 
Email:  david.belli@bea.doc.gov 

RIN:  0691-AA48 


Department  of  Commerce  (DOC) 
Bureau  of  Economic  Analysis  (BEA) 


Long-Term  Actions 


489.  •  ECONOMY  DEVELOPMENT 
ADMINISTRATK>N  REGULATK>NS 

Priority:  Other  Significant 

Legal  AuttMrity:  42  USC  3121  et  seq; 
19  USC  3 

CFR  Citation:  13  CFR  ch  III 

Legal  Deadline:  None 

Abatract:  The  Economic  Development 
Administration  (EDA)  will  review  the 
existing  regulations  implementing  the 
requirements  of  the  Economic 


Development  Administration  Reform 
Act  of  1998  and  part  3  of  the  Trade 
Act  of  1974  as  amended  to  determine 
the  appropriateness  and  effectiveness  of 
those  regulations  and  whether  they 
conflict  with  any  recent  case  law.  EDA 
is  also  subject  to  reauthorization  and 
will  review  its  regulations  to  identify 
any  changes  necessary  to  comply  with 
the  reauthorizing  legislation. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analyaia 
Required:  No 


Govammant  Lavela  Affected:  State. 
Local.  Tribal 

Agency  Contact:  Claudia  Nadig.  Chief 
Counsel.  Department  of  Commerce. 
Bureau  of  Economic  Analysis,  HCHB 
7005.  1401  Constitution  Avenue.  NW., 
Washington.  DC  20230 
Phone:  202  482-4687 
Fax:  202  482-5671 
Email:  cnadig@eda.gov 

RIN:  0691-AA47 
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490.  MANDATORY  AUTOMATED 
EXPORT  SYSTEM  (AES)  FIUNG  FOR 
ALL  ITEMS  ON  THE  COMMERCE 
CONTROL  UST  (COL)  AND  THE 
UNITED  STATES  MUNmONS  LIST 
(USML) 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  PL  106-113.  title  xn 
CFR  Citation:  15  CFR  30 
Legal  Deadline:  None 

Abstract:  The  Bureau  of  the  Census  is 
amending  the  Foreign  Trade  Statistics 
Regulations  to  specify  the  Requirement 
for  the  Mandatory  Automated  Export 
System  (AES)  filing  for  all  items  on  the 
Department  of  Commerce's  Commerce 
Control  List  (CCL)  and  the  United 
States  Munitions  List  (USML)  of  the 
Department  of  State.  The  AES  is  an 
electronic  method  by  which  export 
information  can  be  transmitted.  This 
amendment  will  specify  the  provisions 
and  the  responsibilities  of  parties 
exporting  commodities  identified  on 
the  CCL  and  USML  via  AES. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


03AXV03 


Regulatory  Flexibaity  Analysis 
Raquirad:  No 

Small  EntMaa  Affactad:  Businesses 
Government  Lavala  Affactad:  None 

Agancy  Contact  Ruth  Mangaioc, 
Regulations,  Outreach,  &  Education 
Branch,  Foreign  Trade  Division, 
Department  of  Commerce,  Bureau  of 
the  Census.  Room  3125,  FB-3. 
Washington,  DC  20233 
Phone:  301  457-2238 
Fax:  301  457-3765 

RIN:  0607-AA34 

491.  e  BUREAU  OF  THE  CENSUS 
GEOGRAPHICALLY  UPDATED 
POPULATION  CERTIFICATION 
PROGRAM 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  Not  Yet  Determined 
CFR  Citation:  15  CFR  50 
Legal  Deadline:  None 

Abatract:  The  Bureau  of  the  Census 
will  reinstate  the  process  for  requesting 
certification  of  population  and  housing 
counts  for  governmental  units  that 
change  boundaries  or  that  newly 


Department  of  Commerce  (DOC) 
Bureau  of  the  Census  (CENSUS) 


492.  SPECIAL  SERVICES  AND 
STUDIES  BY  THE  BUREAU  OF  THE 
CENSUS;  AMENDMENTS  TO  AGE 
SEARCH  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  1256;  13  USC 
8 

CFR  Citation:  15  CFR  50.1(d);  15  CFR 
80.1(c):  15  CFR  80.1(g);  15  CFR  50.5 

Legal  Deadline:  None 

Abatract:  Chapter  l,  part  50.1(d) 
should  be  amended  to  read  as  follows: 
If  a  search  is  unsuccessful  and 
additional  information  for  a  further 
search  is  requested  by  the  Biu«au,  such 
information  must  be  received  within  90 
days  of  the  request  or  the  case  will  be 
considered  closed.  Additional 
information  received  after  90  days  must 
be  accompanied  by  a  new  fee  and  will 
be  considered  a  new  request.  Chapter 
1,  part  80.1(c):  Change  the  address  from 
Pittsburg,  Kansas  66762  to 
Jeffersonville,  Indiana  47131.  Chapter  1, 
part  80.1(g):  The  language  may  be 
clarified  by  changing  it  to  read:  Census 


information  will  not  be  furnished  to 
another  person  unless  the  person  to 
whom  the  information  relates 
authorizes  such  release  in  the  space 
provided  on  the  Form  BC-600.  Chapter 
1,  part  50.5:  The  note  following  the 
chart  of  the  fee  structure  can  be 
eliminated  since  we  have  not  had  a  fee 
increase  since  February  1993. 

Timatabia: 


Action 


bale 


FR  CMe 


09/17/01  66  FR  48013 
10/17/01 

12/00/02 


Proposed  Rule  Stage 


incorporate  or  organize.  To  create  a 
consistent  process  to  meet  the 
anticipated  demand  for  certifying  these 
cotints,  the  Bureau  of  the  Census 
proposes  amending  title  15  CFR  paxt 
50,  by  adding  a  new  section  that 
provides  the  procedures  for  this 
certification  process. 


Action 


FR  CHa 


NPRM 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analyaia 
Raquirad:  No 

Small  Entitiaa  Affactad:  No 
Govammant  Lavala  Affactad:  None 

Agancy  Contact:  Stanley  M. 

Domzalski.  Assistant  Chief  (Services), 

National  Processing  Center.  Department 

of  Commerce,  Bureau  of  the  Census, 

1201  East  10th  Street,  Jeffersonville,  IN 

47132 

Phone:  812  218-3579 


12/00/02 


Regulatory  Flexibility  Analyaia 
Raquirad:  No 

SmaH  Entitiaa  Affactad:  No 

Government  Levala  Affactad: 

Undetermined 

Agency  Contact:  Rodger  V.  Johnson. 
Department  of  Commerce,  Bureau  of 
the  Census,  Population  Division  Room 
2324  FB-3,  Population  Distribution 
Branch,  Washington,  DC  20233 
Phone:  301  763-2419 
Fax:  301  457-2481 

RIN:  0607-AA37 


Final  Rule  Stage 


Fax:  812  218-3293 
RIN:  0607-AA24 


493.  REPORTING  VALUE  ON 
SHIPPER'S  EXPORT  DECLARATION 
FOR  INLAND  FREIGHT  AND 
INSURANCE  CHARGES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  13  USC  30l:  13  USC 

302 

CFR  Citation:  15  CFR  30.7(q) 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  the  Census  is 
amending  the  Foreign  Trade  Statistics 
Regulations  to  clarify  the  provisions  for 
reporting  the  value  of  merchandise  on 
the  Shipper's  Export  Declaration  (SED) 
when  the  inland  freight  and  insiu'ance 
charges  are  not  known.  Current 
provisions  define  the  value  to  be 
reported  on  the  SED  as  the  value  at 
the  U.S.  port  of  export  including  inland 
freight  and  insurance  charges.  In 
situations  where  inland  freight  and 
insurance  charges  are  not  known  the 
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Rnal  Rule  Stage 


Census  Bureau  will  require  that  the 
exporter  add  3  percent  of  the  value  of 
the  conunodity  to  the  value  to 
determine  the  total  value  to  be  reported 
on  the  SED. 


Action 


DM*  FR  CN* 


Final  Action 


05AXV03 


Regulatory  Flaxibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Agency  Contact:  Ruth  Mangaroo. 
Regulations,  Outreach,  &  Education 
Branch,  Foreign  Trade  Division, 
Department  of  Commerce.  Bureau  of 
the  Census,  Room  3125,  FB-3, 
Washington.  DC  20233 
Phone:  301  457-2238 
Fax:  301  457-3765 

RIN:  0607-AA29 

494.  REPORTirKS  THE  VALUE  OF 
REPAIRS  AND  REPLACEMENT  PARTS 
ON  THE  SHIPPER'S  EXPORT 
DECLARATION 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  13  USC  301;  13  USC 

302 

CFR  Citation:  15  CFR  30.30(c) 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  the  Census  is 
amending  the  Foreign  Trade  Statistics 
Regulations  to  clarify  provisions  for 
reporting  the  value  of  exports  that  were 
previously  imported  for  repairs  or 
alterations,  and  the  value  of 
replacement  parts.  This  amendment 
will  clarify  provisions  for  reporting  the 
cost  of  repairs  and/or  alterations  and 
reporting  the  value  of  replacement  parts 
on  the  Shipper's  Export  Declaration. 

Timetable: 


Action 


Dale         FR  CM* 


Final  Action 


05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Ruth  Mangaroo. 
Regulations,  Outreach,  &  Education 
Branch.  Foreign  Trade  Division, 
Department  of  Commerce,  Bureau  of 
the  Census.  Room  3125,  FB-3, 
Washington.  DC  20233 
Phone:  301  457-2238 


Fax:  301  457-3765 
RIN:  0607-AA30 


495.  NOTATION  OF  THE  SHIPPER'S 
EXPORT  DECLAftATION  RUNG 
EXEMPTION  STATEMENT  ON 
MANIFEST  DOCUMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  13  USC  301;  13  USC 
302 

CFR  Citation:  15  CFR  30.50 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  the  Census  is 
amending  the  Foreign  Trade  Statistics 
Regulations  (FTSR)  to  clarify  provisions 
for  making  notations  on  the  Shipper's 
Export  Declaration  (SED)  filing 
exemption  statement  on  the  bill  of 
lading,  air  waybill,  or  other  loading 
document  for  carrier  use,  in  all  cases 
when  an  SED  is  not  required  to  be 
filed.  This  amendment  will  require  the 
exporter  to  refer  to  the  specific  FTSR 
section,  explaining  the  exemption 
criteria,  whenever  an  SED  is  not 
required  to  be  filed  with  the  statement 
"No  SED  Required,  FTSR  30.XX"  on 
the  manifest  document. 

Timetable: 


Action 


Dale         FR  Cite 


Final  Action 


05/00A)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Ruth  Mangaroo, 
Regulations,  Outreach,  &  Education 
Branch,  Foreign  Trade  Division, 
Department  of  Commerce,  Bureau  of 
the  Census.  Room  3125.  FB-3. 
Washington,  DC  20233 
Phone:  301  457-2238 
Fax:  301  457-3765 

RIN:  0607-AA31 


496.  CUTOFF  DATES  FOR 
RECOGNmON  OF  BOUNDARY 
CHANGES  FOR  CENSUS  2000  AND 
FOR  THE  INTERCENSAL  PERIOD 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  553(b)(3)(A):  5 
USC  604(a);  44  USC  35 

CFR  Citation:  15  CFR  70 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  the  Census 
'  (Census  Bureau)  is  establishing  cutoff 


dates  for  recognition  of  boundary 
changes  to  geographic  entities  for 
which  the  Census  Bureau  reports  data 
in  various  surveys,  estimates,  censuses, 
programs,  compilations,  and 
publications  throughout  the  period 
between  decennial  censuses  (years  2001 
through  2009). 

Timetable: 


Date  FR  Cite 


01/25/02  67  FR  3631 
02/25/02 

12/001/02 


NPRM 
NPRMConwnent 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntttlM  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Robert  W.  Marx. 
Chief,  Geography  Division,  Department 
of  Commerce,  Bureau  of  the  Census, 
Stop  7400,  4700  Silver  Hill  Road. 
Washington.  DC  20233-7400 
Phone:  301  457-2131 
Email:  rmarx@geo.census.gov 

RIN:  0607-AA35 

497.  e  BUREAU  OF  THE  CENSUS 
CERTIRCATION  PROCESS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKXity:  15  USC  192;  15  USC 
189a;  13  USC  8 

CFR  Citation:  15  CFR  50.50(a);  15  CFR 
50.50(b);  15  CFR  50.50(c) 

Legal  Deadline:  None 

Al>Stract:  Part  50.50(a):  Upon  request, 
the  Census  Bureau  certifies  certain 
statistical  materials  (such  as  the 
population  and  housing  unit  counts  of 
government  entities,  published 
tabulations,  maps,  and  other 
documents).  The  Census  Bureau 
charges  customers  a  preset  fee  for  this 
service  according  to  the  kind  of 
certification  requested  (either  an 
impressed  doounent  or  an  attestation) 
and  the  level  of  difficulty  involved  in 
compiling  it  (easy,  moderate,  or 
difficult,  determined  according  to  the 
resources  expended)  as  well  as  the  set 
cost  of  the  data  product  to  be  certified. 
Certification  prices  range  fit>m  $70  to 
$240. 

Part  50.50(b):  There  are  two  forms  of 
certification  available:  Impressed 
Documents  and  Attestations.  (1) 
Impressed  Documents.  An  impressed 
document  is  one  that  is  certified  by 
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impressing  the  Census  Bureau  seal  on 
the  document  itself.  (2)  Attestations. 
Attestation  is  a  more  formal  process  of 
certification.  It  consists  of  a  signed 
statement  by  a  Census  Bureau  official 
that  the  document  is  authentic  and 
produced  or  published  by  the  agency, 
followed  by  a  signed  statement  of 
another  Census  Bureau  official 
witnessing  the  authority  of  the  fitst. 

Part  50.50(c):  Requests  for  certification 
should  be  submitted  on  Form  BC- 


Department  of  Commerce  (DOC) 
General  Administration  (ADMIN) 


498.  GOVERNMENTWIDE 
DEBARIflENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  5  USC  30l;  PL  103- 
355,  sec  2455;  31  USC  6101;  EO  12549; 
EO  12689 

CFR  Citation:  15  CFR  26 

Legal  Deadline:  None 

Abstract:  Periodically,  OM6  amends 
the  Govemmentwide  common  rule  for 
suspension  and  debarment  of  . 
contractors  and  assistance  participants 
who  threaten  the  integrity  of  Federal 
programs  because  of  criminal 
misconduct  or  poor  performance. 
Agencies  must  issue  changes  to  their 


Department  of  Commerce  (DOC) 
General  Administration  (ADMIN) 


499.  PUBLIC  INFORMATION, 
FREEDOM  OF  INFORMATION  AND 
PRIVACY 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  4;  15  CFR  4a; 
15  CFR  4b 


1868(EF),  Request  for  Official 
Certification,  to  the  Census  Bureau  by 
fax,  (301)  457-4714  or  by  e-mail, 
webmaster^ensus.gov.  No  certification' 
request  wrill  be  processed  without 
payment  of  the  required  fee. 


FR  Cite 


NPRM 

NPRM  Comment 

pBfksd 
Final  Action 


06/04/02  67  FR  38445 
07/05/02 

12/00A)2 


individual  codified  versions  to  conform 
to  the  common  rule.  Recently,  the 
Interagency  Suspension  and  Debarment 
Coordinating  Committee  prepared 
recommendations  for  comprehensive 
changes  to  the  conunon  nUe  to  conform 
to  changes  made  in  the  Federal 
Acquisition  Regiilation  (FAR)  as  a 
result  of  the  Federal  Acquisition 
Streamlining  Act.  In  addition,  several 
other  proposals  to  improve  or  change 
the  rule  are  included. 

Timetable: 


Action 


FR  Cits 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/23/02  67  FR  3266 
03/23/02 

03/00/03 


Timetable: 


Final  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Les  Solomon.  Chief, 

Customer  Services  Center,  Departaient 

of  Commerce,  Bureau  of  the  Census, 

FB-3,  Room  1579,  Washington.  E)C 

20233 

Phone:  301  763-5377 

Fax:  301  457-4714 

RIN:  0607-AA36 


Rnal  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Robert  Kugebnan, 
Director,  Office  of  Executive  Budgeting 
and  Assistance  Management, 
Department  of  Commerce,  HCHB  Room 
6022,  14th  &  Constitution  Avenue, 
NW.,  Washington,  DC  20230 
Phone:  202  482-4115 
Fax:  202  482-3270 

RIN:  0605-AA16 


Action 


FR  on* 


NPRM  05/31/00  65  FR  34606 

Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 


Long-Term  Actions 


Small  Entities  Affected:  No 
Government  Levels  Affected:  Federal 


Agency  Contact:  Andy  McCready 
Phone:  202  482-8044 

RIN:  0605-AA14 
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Department  of  Commerce  (DOC) 
General  Administration  (ADMIN) 


Completed  Actions 


500.  UMFORM  ADMINISTRATIVE 
REQUIREMENT  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NONPROFITS  AND 
COMMERaAL  ORGANIZATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  14 


vonipieiea. 


Reason 


FR  Cil* 


Agency  Contact:  Elizabeth  L.  Dorfman 
Phone:  202  482-4115 


Final  Rule 


1(VO1/01   66  FR  49827      RIN:  0605-AA09 


Regulatory  FlexHMIKy  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Department  of  Commerce  (DOC) 
International  Trade  Administration  (UA) 


Proposed  Rule  Stage 


501.  PROPOSED  CHANGES  IN  THE 
INSULAR  POSSESSIONS  WATCH, 
WATCH  MOVEMENT  AND  JEWELRY 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  PL  97-446.  secniO: 
PL  103-465.  sec  602;  PL  94-241.  sec 
601;  PL  106-36.  sec  2401 

CFR  Citation:  15  CFR  303 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  ITA  regulations  by  defining  the 
term  "permanent  resident"  in  order  to 
clarify  which  wages  qualify  as 
creditable  and  which  do  not  for 
purposes  of  calculating  the  duty-refund 
for  watches  and  jewelry. 


Action                          Dels         FR  Cits 

NPRM                            05/23A)1   66  FR  28404 
Final  Rule                       07/D2«)1    66  FR  34810 
NPRM                             11/00/02 
NPRM  Comment           12AXV02 
PenodEnd 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Faye  Robinson; 
Acting  Director.  Department  of 
Commerce.  International  Trade 
Administration.  FCB  Suite  4100W. 
Statutory  Import  StaH  Programs, 
Washington,  DC  20230 
Phone:  202  482-3526 

RIN:  0625-AA57 


502.  •  SHOfrr  SUPPLY  OF  FABRIC 
AND  YARN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-200,  sec 
112(b)(5)(B);  PL  106-200,  sec  211;  EO 
13191 

CFR  Citation:  15  CFR  345 

Legal  Deadline:  None 

Abstract:  The  proposed  rule 
implements  certain  provisions  of  the 
Trade  and  Development  Act  of  2000 
(the  Act).  Title  1  of  the  Act  (the  African 
Growth  and  Opportunity  Act  or  AGOA) 
and  Title  II  of  the  Act  (the  United 
States — Caribbean  Basin  Trade 
Partnership  Act  or  CBTPA)  provide  for 
quota  and  duty-free  treatment  for 
qualifying  apparel  products  from 
designated  beneficiary  countries.  AGOA 
and  CBTPA  authorize  quota  and  duty- 
free treatment  for  apparel  articles  that 
are  both  cut  (or  knit-to-shape)  and  sewn 
or  otherwise  assembled  in  one  or  more 
designated  beneficiary  countries  frvm 
yam  or  fabric  that  is  not  formed  in  the 
United  States  or  a  beneficiary  country, 
provided  it  has  been  determined  that 
such  yam  or  fabric  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quantities  in  a  timely  manner.  The 
President  has  delegated  to  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (the  Committee), 
which  is  chaired  by  Commerce,  the 
authority  to  determine  whether  yam  or 
fabric  cannot  be  supplied  by  the 
domestic  industry  in  commercial 


quantities  in  a  timely  manner  under  the 
AGOA  and  the  CBTPA,  and  has 
authorized  the  Conunittee  to  extend 
quota  and  duty-free  treatment  to 
apparel  of  such  yam  or  fabric.  The 
proposed  rule  provides  the  procedure 
for  interested  parties  to  submit  a 
request  alleging  that  a  yam  or  fabric 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner,  the  procedure  for 
public  comments,  and  relevant  factors 
that  will  be  considered  in  the 
Committee's  determination.  The 
proposed  rule  also  outlines  the  factors 
to  be  considered  by  the  Committee  in 
extending  quota-  and  duty-free 
treatment. 

Timetable: 


Action 


Dat* 


FR  Cits 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Janet  Heinzen, 

Intemational  Trade  Specialist, 

Department  of  Commerce,  Intemational 

Trade  Administration,  3106,  Office  of 

Textiles  and  Apparel,  Washington,  DC 

20230 

Phone:  202  482-4006 

RIN:  0625-AA59      ' 


Department  of  Commerce  (DOC) 
International  Trade  Administration  (ITA) 


Rnal  Rule  Stage 


503.  PROCEDURES  FOR 
CONDUCTING  FIVE-YEAR  (SUNSET) 
REVIEWS  OF  ANTIDUMPING  AND 
COUNTERVAIUNG  DUTY  ORDERS 

Priority:  Substantive,  Nonsignificant 


Action 


FR  CMS 


03/20/98  63  FR  13516 
03/20/98 


AuttMrity:  19  USC  1671  et  seq: 
19  USC  1673  et  seq;  19  USC  1303 

CFR  Citation:  19  CFR  351 

Legal  Deadlirte:  None 

Abstract:  On  May  19, 1997  (62  FR 
27296),  the  Department  of  Commerce 
(the  Department)  published  final  rules 
on,  inter  alia,  procedures  for 
conducting  antidiunping  and 
countervailing  duty  proceedings  to 
conform  the  Department's  existing 
regulations  to  the  Uruguay  Roimd 
Agreements  Act  (URAA).  Although 
these  regulations  contain  provisions  on 
the  conduct  of  sunset  reviews,  the 
Department  is  planning  to  amend  the 
regulations  to  provide  more  guidance 
on  the  procedures  for  conducting 
sunset  reviews.  Specifically,  the 
Department  proposes  to  amend  the 
procedural  regulations  for  participation 
in,  and  conduct  of,  sunset  reviews  to 
add  two  definitions  to  provide 
shorthand  expressions  for  120-day  and 
240-day  simset  reviews;  provide 
deadlines  for  certain  submissions;  ' 
clarify  the  information  to  be  provided 
by  parties  participating  in  a  sunset 
review;  clarify  when  the  Department 
will  conduct  a  120-day  or  a  240-day 
sunset  review;  and  provide  time  limits 
for  actions  to  be  taken  by  the 
Department. 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
FinalAction  04/0GA)3  ^ 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  AftSdad:  No 

Government  Levels  Affectsd:  Federal 

Agency  Contact:  Stacy  Ettinger.     , 
Attorney,  Department  of  Commerce, 
Intemational  Trade  Administration, 
Room  3828, 14th  &  Pennsylvania  Ave., 
N.W.,  Washington,  DC  20230 
Phone:  202  482-4618 

RIN:  0625-AA51 

504.  IMPORT  OF  CERTAIN  WORSTED 
WOOL  FABRIC:  IMPLEMENTATION  OF 
TARIFF  RATE  QUOTE  ESTABUSHED 
UNDER  TITLE  V  OF  THE  TRADE  AND 
DEVELOPMENT  ACT  OF  2000 

Priority:  Other  Significant 

Legal  Authority:  PL  l06-2'oo.  sec  501- 

504;  Titie  V  of  the  Trade  and 

Development  Act  of  2000;  Presidential 

Proclamation  No.  7383  (December  1, 

2000) 

CFR  Citation:  15  CFR  335;  15  CFR  340 

Legal  Deadline:  None 

Atwtract:  On  January  22,  2001,  the 
Department  of  Commerce  issued 
interim  regulations  implementing 
section  501(e)  and  section  504(b)  of  the 
Trade  and  Development  Act  of  2000 


(the  Act).  Section  501  (e)  requires  the 
President  to  fairly  allocate  tariff  rate 
quotas  on  the  import  of  certain  worsted 
wool  fabrics,  tariff  rate  quotas  which 
were  established  by  sections  501(a)  and 
501(b)  of  the  Act.  Section  504(b) 
authorizes  the  President  to  modify  the 
limitations  on  worsted  wool  fabric 
imports  under  the  tariff  rate  quotas. 
The  President  has  delegated  to  the 
Secretary  of  Commerce  the  authority  to 
allocate  the  quantity  of  imports  under 
the  tariff  rate  quotas  and  to  determine 
whether  the  limitations  on  the  quantity 
of  imports  under  the  tariff  rate  quotas 
should  be  modified.  Final  regulations 
will  be  issued  after  the  period  for 
notice  and  comment  has  expired. 


Timetable: 


Action 


Data         FR  Cits 


01/22/01   66  FR  6459 
03/23/01 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule  11/00/02     - 

Regulatory  Flexibllity  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Sergio  Botero, 
Industry  Economist,  Department  of 
Commerce,  Intemational  Trade 
Administration,  HCHB  Room  3119. 
Office  of  Textiles  and  Apparel,  14th 
and  Constitution  Avenue  NW., 
Washington,  DC  20230 
Phone:  202  482-4058 
Fax:  202  482-0667 

RIN:  0625-AA58 


Department  of  Commerce  (DOC) 
Internatiorial  Trade  Administration  (ITA) 


Long-Term  Actions 


505.  EXPORT  TRADE  CERTIRCATES 
OF  REVIEW  (15  CFR  325) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  325 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Jeffery  Anspacher 
Phone:  202  482-5131 
Fax:  202  482-1790 

RIN:  0625-AA52 


506.  •  ESTABUSHMENT  OF  STEEL 
IMPORT  UCENSING  AND  SURGE- 
MONITORING  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  19  USC  2251  et  seq 

CFR  Citation:  19  CFR  ch  III 

Legal  Deadline:  None 

At)Stract:  On  March  5,  2002,  the 
President  issued  Proclamation  7529  - 
To  Facilitate  Positive  Adjustment  to 
Competition  of  Certain  Steel  Products. 
In  this  Proclamation,  the  President 
ordered  restrictions  and  increased 
tariffe  on  imports  of  certain  steel 
products.  Also  on  March  5,  2002,  the 
President  issued  a  memorandum 


instructing  the  Secretary  of  Commerce, 
together  with  the  Secretary  of  the 
Treasury,  to  implement  a  licensing 
program  to  give  effect  to  the  positive 
adjustments  contained  in  Proclamation 
7529.  Pursuant  to  these  instmctions, 
these  procedures  have  been  proposed. 

Timetable: 


Action 


FR  Cits 


NPRM  07/18/02  67  FR  47338 

Next  Action  Undetemined 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Roland  MacDonald, 
Department  of  Commerce,  Intemational 
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74383 


DOC— TTA 


Long-Term  Actions 


Trade  Administration.  Room  3713,  14th 


and  Pennsysvania  Avenue,  NW. 
Washington,  DC  20230 


Phone:  202  482-1275 
RIN:  0625-AA60 


Department  of  Commerce  (DOC) 
Bureau  of  Industry  and  Security  (BIS) 


Proposed  Rule  Stage 


507.  MANDATORY  ELECTRONIC 
RUNG  OF  LICENSE  APPUCAT10NS, 
CLASSIFICATION  REQUESTS,  AND 
LICENSE  EXCEPTIONS 
NOTIFICATIONS  VIA  BIS'S  SIMPUnED 
NETWORK  APPUCATION  PROCESS 
(SNAP) 

Prtorlty:  Substantive.  Nonsignificant 

Legal  Aulhcrfty:  50  USC  app  2401.  50 
use  1701;  18  USC  2510;  22  USC  3201; 
EO  12058;  EO  12851;  EO  12938;  EO 
13026:  EO  13222:  66  FR  56965;  67  FR 
53721;  EO  12924,  59  FR  43437.  3  CFR, 
1994  Comp..  p.  917;  EO  13026,  61  FR 
58767.  3  CFR.  1996  Comp.,  p.  228;  ... 

CFR  Citation:  15  CFR  740:  15  CFR  742: 
15  CFR  743;  15  CFR  748;  15  CFR  754: 
15  CFR  772 

Legal  Deadline:  None 

Abstract:  This  rule  would  change  the 
Export  Administration  Regulations  as 
needed  to  implement  a  revised  version 
of  the  Bureau  of  Industry  and  Security's 
Simplified  Network  Application 
Processing  (SNAP)  system.  This  rule 
also  would  malie  use  of  that  system 
mandatory  for  ail  Blings  of  Export 
License  applications  (except  Special 
Comprehensive  Licenses  and  deemed 
export  licenses).  Reexport 
Authorization  requests.  Classification 
requests.  Encryption  Review  requests, 
and  License  Exception  AGR 
notifications  unless  the  Bureau  of 
Industry  and  Security  authorizes  paper 
filing  for  a  particular  user  or 
transaction.  This  rule  also  would 
authorize  SNAP  filing  for  special 
reports  of  certain  items  controlled 
under  the  Wassenaar  Arrangement. 
This  rule  also  would  eliminate  all 
provisions  of  the  regulations  associated 


with  earlier  versions  of  SNAP  and  other 
electronic  filing  systems  that  the 
Bureau  of  Industry  and  Security  has 
used  in  the  past,  as  use  of  those 
systems  would  be  terminated  upon 
introduction  of  the  new  version  of 
SNAP  (SNAP  2002).  Those  eliminated 
provisions  include  the  requirements 
regarding  personal  identification 
numbers  (PINs)  and  the  requirement  for 
users  to  keep  logs  of  items  filed 
electronically.  This  rule  also  would 
require  that  requests  for  advisory 
opinions  include  the  Export  Control 
Classification  Number  of  the  item(s)  at 
issue,  revise  emergency  license 
application  procedures,  set  the  value  of 
all  aircraft  licensed  for  temporary 
sojourn  abroad  to  zero  and  correct  some 
omissions,  misstatements  and 
typographical  errors. 

Timetable: 


Action 


IMa         FR  Git* 


NPRM 


11/00/02 


Reguiatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  William  Arvin, 

Department  of  Commerce.  Bureau  of 

Industry  and  Security 

Phone:  202  482-2440 

Fax:  202  482-3355 

Email:  warvin@bis.doc.gov 

RIN:  0694-AC20 

508.  •  PROTECTIVE  EQUIPMENT 
EXPORT  UCENSE  JURISDICTION 

Priority:  Routine  and  Frequent 

Legal  AuttK>rity:  Not  Yet  Determined 


CFR  Citation:  15  CFR  774 

Legal  Deadline:  None 

AlMtract:  Export  Control  Classification 
Number  (ECCN)  1A004  in  the 
Commerce  Control  List  (CCL)  provides 
that  protection  and  detection 
equipment  and  components  not 
specially  designed  for  military  use  are 
subject  to  the  licensing  authority  of  the 
Department  of  State.  Office  of  Defense 
Trade  Controls  (DTC).  The  Bureau  of 
Industry  and  Security  (BIS)  has 
received  information  suggesting  that  the 
existing  rule  commits  to  DTC  authority 
a  number  of  items  that  have  primarily 
civil  end  uses.  This  proposed  rule 
draws  a  distinction  between  items 
subject  to  DTC  control  and  items 
subject  to  the  Export  Administration 
Regulations  (EAR)  by  modifying  ECCN 
1A004  and  creating  a  new  ECCN 
1A995. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  William  Arvin, 

Department  of  Commerce,  Bureau  of 

Industry  and  Security 

Phone:  202  482-2440 

Fax:  202  482-3355 

Email:  warvin@bis.doc.gov 

RIN:  0694-AC64 


Department  of  Commerce  (DOC) 
Bureau  of  Industry  and  Security  (BIS) 


Final  Rule  Stage 


509.  CHEMICAL  WEAPOflS 
CONVENTION  REGULATIONS 

Priority:  Other  Significant 

Legal  Autfiorlty:  50  USC  app  2401  et 
seq;  50  USC  1701  et  seq;  22  USC  3201 
et  seq;  42  USC  2139a;  EO  12002;  EO 


12058;  EO  12214;  EO  12938;  EO  13026: 
EO  13222 

CFR  Citation:  15  CFR  710  et  seq 

Legal  Deadline:  None 

At}Stfact:  The  final  rule  will  make 
effective  the  proposed  rule  published 


July  21,  1999.  The  purpose  of  the 
regulation  is  to  implement  the 
provisions  of  the  Convention  on  the 
Prohibition  of  the  Development, 
Production,  Stockpiling  and  Use  of 
Chemical  Weapons  and  on  their 
Destruction  (Chemical  Weapons 


DOC— BIS 


Final  Rule  Stage 


Convention)  and  the  Chemical 
Weapons  Convention  Implementation 
Act  of  1998,  requiring  private  fecilities 
to  submit  information  on  certain 
activities  involving  toxic  chemicals, 
and  to  make  certain  private  facilities 
subject  to  periodic  inspection  by  the 
Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW),  the 
international  organization  created  to 
administer  the  Convention  and  to  . 
monitor  compliance  by  States  Parties. 

Timetable: ' 


Action 


Data         FR  OH* 


Addition  to  Entity  List 
Addition  to  Entity  List 
Revision  to  Entity  List 
Addition  to  Entity  List  - 

Russian  Entities 
Revisions  and 

/^ddition^  to  Entity 

Ust 
Final  Action 


06/30/97 
06/30/97 
10/01/97 
07/29/98 


62  FR  35334 
62  FR  35335 

62  FR  51369 

63  FR  40363 


05/14/01   66  FR  24264 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Action 


Dale         FR  Cite       Govemmem  Levels  Affected:  None 


NPRM 

Interim  Final  Rule 

Conection 


07/21/99  64  FR  39193 
12A30/99  64  FR  73744 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal 

Agency  Contact:  Willard  Fisher, 
Export  Administration  Specialist, 
Department  of  Commerce,  Bureau  of 
Industry  and  Security,  14th  & 
Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Phone:  202  482-2440 

RIN:  0694-AB06 

510.  REVISIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS; 
ADDITIONS  TO  THE  ENTITY  UST 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  50  USC  app  2401  et 
seq;  50  USC  1701  et  seq;  22  USC  3201 
et  seq;  42  USC  2139a;  EO  12002;  EO 
12058;  EO  12214;  EO  12938;  EO  13026; 
EO  13222;  ... 

CFR  Citation:  15  CFR  744 

Legal  Deadline:  None 

Abstract:  The  Export  Administration 
Regulations  (EAR)  provide  that  the 
Bureau  of  Export  Administration  may 
inform  exporters,  individually  or 
through  amendment  to  the  EAR,  that 
a  license  is  required  for  exports  or 
reexports  to  certain  entities.  The  EAR 
contains  a  list  of  such  entities.  This 
rule  adds  entities  to  the  Entity  List,  and 
requires  a  license  for  all  exports  and 
reexports  of  all  items  subject  to  the 
EAR. 

Timetable: 


Action 


FR  Cite 


TlmataMa: 


Addition  to  Entity  List     05/16/97  62  FR  26922 


Agency  Contact:  Sharron  Cook,  Policy 
Analyst,  Department  of  Commerce, 
Bureau  of  Industry  and  Security, 
2096/MS  2705,  14th  &  Pennsylvania 
Avenue  NW.,  Washington,  DC  20230 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-^B60 

511.  EXPORTS  AND  REEXPORTS  OF 
EXPLOSIVE  DETECTION  SYSTEMS; 
EXPANSION  OF  FOREIGN  POUCY 
CONTROLS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  app  2401  et 
seq;  50  USC  1701  et  seq:  22  USC  3201 
et  seq;  42  USC  2139a:  EO  12002;  EO 
12058;  EO  12214;  EO  12938;  EO  13026; 
EO  13222;  ;  50  USC  1701  et  seq;  22 
USC  3201  et  seq;  42  USC  2139a;  EO 
12002;  EO  12214;  EO  12938;  EO  13026; 
EO  13222;  ... 

CFR  Citation:  15  CFR  730  to  774 

Legal  Deadline:  None 

At>Stract:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  by 
expanding  the  current  scope  of  control 
of  explosive  detection  systems 
controlled  by  Export  Control 
Classification  Number  (ECCN)  2A993  to 
include  all  types  of  systems  that  detect 
the  presence  of  explosives  or  explosive 
residue.  This  rule  also  expands  the 
control  of  these  explosive  detection 
systems  to  Iraq.  In  addition,  this  rule 
establishes  a  new  licensing  requirement 
on  the  export  and  reexport  of  software 
designed  or  modified  for  the 
development,  production,  or  use  of 
explosive  detection  systems  to  Iran, 
Iraq,  Sudan,  and  Syria  for  antiterrorism 
reasons. 


Action 


FR  Cite 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemmem  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman, 

Export  Policy  Analyst,  Department  of 

Conunerce,  Bureau  of  Industry  and 

Security 

Phone:  202  482-2440 

Email:  squarter@bis.doc.gov 

RIN:  0694-AB87 


512.  EXPORTS  AND  REEXPORTS  TO 
SUDAN 

Priority:  Other  Significant 

Legal  Auttiority:  50  USC  app  2401  et 
seq:  50  USC  1701  et  seq;  22  USC  3201 
et  seq;  42  USC  2139a;  EO  12002;  EO 
12058;  EO  12214;  EO  12938;  EO  13026; 
EO  13222;  ... 

CFR  Citation:  15  CFR  700  to  799 

Legal  Deadline:  None 

AtMtract:  The  Bureau  of  Industry  and 
Security  (BIS)  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
reflect  the  imposition  of  economic 
sanctions  on  Sudan,  as  a  result  of  the 
issuance  of  Executive  Order  1 3067  on 
November  3,  1997.  The  Executive  Order 
delegates  implementation  responsibility 
to  the  Department  of  the  Treasury's 
Office  of  Foreign  Assets  Control, 
including  authority  for  exports  and 
certain  reexports.  In  addition,  this  rule 
makes  editorial  revisions  to  the  EAR 
relating  to  embargoes  and  antiterrorism 
controls. 

Timetable: 


Action 


FR  cue 


Interim  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman, 

Export  Policy  Analyst,  Department  of 

Commerce,  Bureau  of  Industry  and 

Security 

Phone:  202  482-2440 

Email:  squarter@bis.doc.gov 

RIN:  0694-AC05 
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513.  REVISIONS  TO  THE  EXPORT 

ADMINISTRATION  REGULATIONS 

RELATED  TO  THE  MISSILE 

TECHNOLOGY  CONTROL  REGIME 

(MTCR) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  app  2401  et 
seq:  50  USC  1701  et  seq:  22  USC  3201 
et  seq;  42  USC  2139a;  EO  12002;  EO 
12058;  EO  12214;  EO  12938;  EO  13026; 
EO  13222;  ... 

CFR  Citation:  15  CFR  740;  15  CFR  774; 
15  CFR  742 

Legal  Deadlina:  None 

AI)Stract:  Bureau  of  Industry  and 

Security  (BIS)  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
amend  the  Commerce  Control  List  to 
reflect  the  reformatted  Missile 
Technology  Control  Regime  (MTCR) 
Annex  of  October  14,  1999 
(Noordwijk/TEM).  ThiS"  final  rule  also 
amends  Country  Group  A:2,  MTCR,  to 
add  the  Czech  Republic,  Korea 
(RepubUc  of>.  Poland,  Turkey,  and 
Ukraine. 

TlmataMa: 


Action 


FR  cue 


Final  Action 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AgaiKy  Contact:  Sharron  Cook,  Policy 
Analyst,  Department  of  Commerce, 
Bureau  of  Industry  and  Security, 
2096/MS  2705.  14th  &  Pennsylvania 
Avenue  NW..  Washington,  DC  20230 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC22 

514.  REVISIONS  AND 
CLARIFICATIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS 
(EAR) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  app  2401  et 
seq;  50  USC  1701  et  seq;  22  USC  3201 
et  seq;  42  USC  2139a;  EO  12002;  EO 
12058;  EO  12214;  EO  12938;  EO  13026; 
EO  13222;  ... 

CFR  Citation:  15  CFR  730;  15  CFR  732; 
15  CFR  734;  15  CFR  73&;  15  CFR  740; 
15  CFR  746;  15  CFR  748;  15  CFR  752; 
15  CFR  758;  15  CFR  772;  15  CFR  774 

Legal  Deadline:  None 


Abstract:  This  rule  amends  the  Export 
Administration  Regulations  by  making 
certain  revisions  and  clarifications  and, 
in  some  cases,  inserts  material 
inadvertently  omitted  from  previous 
rules. 

Tbnalabla: 


Action 


FR  Cite 


Final  Action  12/00/02 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook,  Policy 
Analyst,  Department  of  Commerce, 
Bureau  of  Industry  and  Security, 
2096/MS  2705,  14th  &  Pennsylvania 
Avenue  NW..  Washington,  DC  20230 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook®bis.doc.gov 

RIN:  0694-AC24 

515.  UCENSE  EXCEPTION  AVS: 
CUBA,  UBYA.  SERBIA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  app  2401  et 
seq;  50  USC  1701  et  seq;  22  USC  3201 
et  seq;  42  USC  2139a;  EO  12002;  EO 
12058;  EO  12214;  EO  12938;  EO  13026; 
EO  13222; ... 

CFR  Citation:  15  CFR  740 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  Industry  and 
Secxuity  (BIS)  is  amending  the  Export 
Administration  Regulations  (EAR)  by 
allowing  equipment,  spares,  and  plane 
stores  under  the  provisions  of  License 
Exception  AVS  on  foreign  registered 
aircraft  subject  to  the  EAR  that  are 
temporarily  reexported  to  Libya  and 
Serbia,  and  on  U.S.-  or  foreign- 
registered  aircraft  subject  to  the  EAR 
that  are  temporarily  exported  or 
reexported  to  Cuba. 

Timetable: 


Action 


Dais         FR  one 


Interim  Final  Rule 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Willard  Fisher, 
Export  Administration  Specialist, 
Department  of  Commerce,  Bureau  of 
Industry  and  Security,  14th  & 


Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Phone:  202  482-2440 

RIN:  0694-AC33 

516.  CHEMICAL  WEAPONS 
CONVENTION:  REVISIONS  TO  THE 
EXPORT  ADMINISTRATION 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  app  2401  et 
seq;  50  USC  1701  et  seq;  22  USC  3201 
et  seq;  42  USC  2139a:  EO  12002;  EO 
12058;  EO  12214;  EO  12938;  EO  13026; 
EO  13222;  ... 

CFR  Citation:  15  CFR  700  to  799 
Legal  Deadline:  None 

Abstract:  The  Bureau  of  Industry  and 
Security  (BIS)  administers  export 
controls  on  certain  toxic  chemicals  and 
precursors  that  are  listed  in  the 
"Schedules  of  Chemicals"  contained 
within  the  "Annex  on  Chemicals"  to 
the  "Convention  on  the  Prohibition  of 
the  Development,  Production, 
Stockpiling,  and  Use  of  Chemical 
Weapons  and  on  Their  Destruction," 
also  known  as  the  Chemical  Weapons 
Convention  (CWC).  This  rule  amends 
the  CWC  provisions  in  the  Export 
Administration  Regulations  (EAR)  to 
clarify  BXA  licensing  requirements  and 
policies  for  chemicals  and  precursors 
controlled  for  chemical  weapons 
reasons. 

Timetable: 


Action 


Date  FR  CHe 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Willard  Fisher, 
Export  Administration  Specialist. 
Department  of  Commerce,  Bureau  of 
Industry  and  Security,  14th  & 
Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Phone:  202  482-2440 

RIN:  0694-AC35 

517.  EXPORTS  TO  AFGHANISTAN 
(THE  TAUBAN)  AND  UBERIA: 
IMPOSITION  OF  FOREIGN  POUCY 
CONTROLS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  app  2401  et 
seq;  50  USC  1701  et  seq;  22  USC  3201 
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et  seq;  42  USC  2139a;  EO  12002;  EO 
12058;  EO  12214:  EO  12938;  EO  13026; 
EO  13222:  ... 

CFR  Citation:  15  CFR  730  to  774 
Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Export 
Administration  Regulations  (EAR)  to 
implement  United  Nations  Security 
Council  (UNSC)  Resolutions  1333  of 
December  19,  2000,  and  1343  of  March 
7,  2001,  which  mandated  embargoes  on 
the  sale  or  supply  of  arms-related 
items,  includii^  technical  assistance 
and  training,  to  the  Taliban  and  to 
Liberia,  respectively.  These  steps  taken 
by  the  Bureau  of  Industry  and  Security 
(BIS)  supplement  controls  implemented 
by  the  Department  of  State  on  exports 
of  defense  articles  and  services  to  the 
Taliban  and  to  Liberia  under  the 
International  Traffic  in  Arms 
Regulations.  BIS  already  requires  a 
license  for  the  export  and  reexport  to 
Afghanistan  and  Liberia  of  most  of  the 
items  subject  to  the  EAR  that  fall 
within  the  scope  of  the  UNSC- 
mandated  ban  on  arms-related  items 
(e.g.,  items  controlled  for  regional 
stability  and  crime  control  reasons). 

Timetable: 

Action  Date         FR  CHe 

Final  Rule  11/00/02  ~ 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMas  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman, 

Export  Policy  Analyst,  Department  of 

Commerce,  Bureau  of  Industry  and 

Security 

Phone:  202  482-2440 

Email:  squartei^is.doc.gov 

RIN:  0694-AC45 

518.  EUMINAT10N  OF  "NATIONAL 
SECURITY"  AS  A  REASON  FOR 
CONTROL  FOR  CERTAIN  ITEMS  ON 
THE  COMMERCE  CONTROL  UST 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  50  USC  2401;  50  USC 
1701;  18  USC  2510:  EO  13222;  EO 
12058;  ... 

CFR  Citation:  15  CFR  742;  15  CFR  774 
Legal  Deadline:  None 

Abstract  This  rule  amends  the 
Commerce  Control  List  (CCL)  to 
eliminate  "National  Security"  as  a 
reason  for  control  with  respect  to 


certain  items.  This  rule  is  needed  to 
make  the  CCL  conform  to  Section 
5(c)(6)(A)  of  the  Export  Administration 
Act  (the  Act),  which  provides  that 
unilateral  national  seciuity  controls 
expire  six  months  after  enactment  of 
the  Act  or  of  the  control  (whichever 
is  later)  unless  a  determination  has 
been  made  under  section  5  of  the  Act 
that  there  is  no  foreign  availability  of 
the  items  or  unless  the  President  is 
pursuing  negotiations  to  end  such 
availability.  All  but  four  of  the  items 
affected  by  this  rule  are  moved  to  other 
Export  Control  Classification  Numbers 
(ECCNs)  on  the  CCL.  Two  of  the  items 
that  are  removed  from  the  CCL 
(bayonets  and  technology  for  the 
design,  production  or  use  of  bayonets) 
are  transferred  to  the  Unite  1  States 
Munitions  List.  The  other  two  items 
(muzzle-loading  firearms  and 
technology  for  the  design,  production 
or  use  of  muzzle-loading  firearms)  are 
now  EAR99. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action 


11/00/02 


terrorism.  Executive  Order  13224 
blocks  the  property  and  interests  in 
property  of  i>ersons  who  commit, 
threaten  to  commit  or  support 
terrorism,  and  prohibits  U.S.  persons  or 
applicable  non-U. S.  persons  from 
engaging  in  any  transactions  with  such 
blcK::ked  persons.  The  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  (OF AC)  maintains  the  list  of 
blocked  persons  newly  designated 
Specially  Designated  Global  Terrorists 
(SDGTs)  in  Appendix  A  to  31  C.F.R. 
chapter  V  pursuant  to  Executive  Order 
13224  and  identified  by  the  bracketed 
initials  [SDGT].  This  rule  also  amends 
the  EAR  by  expanding  reexport  controls 
on  Specially  Designated  Terrorists 
(SDTs)  and  foreign  controls  on 
Specially  Designated  Terrorists  (SDTs) 
and  Foreign  Terrorist  Organizations 
(FTOs).  OF  AC  also  maintains  the  lists 
of  SDTs  and  FTOs  found  in  appendix 
A  to  31  C.F.R.  chapter  V  and  identified 
by  the  bracketed  initials  [SDT]  and 
(FTO],  respectively. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  levels  Affected:  None 

Agency  Contact:  William  Arvin, 
Department  of  Commerce,  Bureau  of 
Industry  and  Security 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  warvin@bis.doc.gov 

RIN:  0694-AC54 

519.  IMPOSmON  AND  EXPANSION  OF 

CONTROLS  ON  DESIGNATED 

PERSONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  1701;  50  USC 
2401;  22  USC  3201;  EO  13099;  EO 
13222;  ... 

CFR  Citation:  15  CFR  744;  15  CFR  772 
Legal  Deadline:  None 

Abstract:  This  final  rule  amends  the 
Export  Administration  Regulations 
(EAR)  by  imposing  a  license 
requirement  on  the  export  and  reexport 
of  any  item  subject  to  the  EAR  by  a 
U.S.  person  or  non-U.S.  person  to 
persons  blocked  and  designated 
pursuant  to  Executive  Order  13224  of 
September  23,  2001.  In  response  to 
grave  acts  of  terrorism  and  threats  of 


Action 


Date         FR  Cite 


Final  Action  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman, 

Export  Policy  Analyst,  Department  of 

Commerce,  Bureau  of  Industry  and 

Security 

Phone:  202  482-2440 

Email:  squarter@bis.doc.gov 

RIN:  0694-AC60 

520.  e  IMPLEMENTATION  OF  THE 
2002  WASSENAAR  ARRANGEMENT 
UST  OF  DUAL-US£  ITEMS: 
REVISIONS  TO  CATEGORIES  2.  3,  4, 
5,  6.  7  AND  9  OF  THE  COMMERCE 
CONTROL  UST.  GENERAL 
SOFTWARE  NOTE,  AND  REPORTING 
REQUIREMENTS 

Priority:  Routine  and  Frequent 

Legal  Authority:  50  USC  240i;  EO 

13222;  EO  13020;  50  USC  1701;  10  USC 

7420;  ... 

CFR  Citation:  15  CFR  743;  15  CFR  772; 

15  CFR  774 

Legal  Deadline:  None 

Abstract  The  Bureau  of  Industry  and 
Security  (BIS)  maintains  the  Commerce 
Control  list  (CCL),  which  identifies 
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items  subject  to  Department  of 
Commerce  export  controls.  This  final 
rule  revises  certain  entries  controlled 
for  national  security  reasons  in 
categories  2.  3,  4.  5  part  I 
(telecommunications),  5  part  n 
(information  security),  6,  7,  and  9  to 
conform  with  changes  in  the  List  of 
Dual-Use  Goods  and  Technologies 
maintained  and  agreed  to  by 
governments  participating  in  the 
Wassenaar  Arrangement  on  Export 
Controls  for  Conventional  Arms  and 
Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  controls 
strategic  items  with  the  objective  of 
improving  regional  and  international 
security  and  stability. 

The  purpose  of  this  final  rule  is  to 
make  the  necessary  changes  to  the 
Commerce  Control  List  to  implement 
revisions  to  the  Wassenaar  List  that 
were  agreed  upon  in  the  February  2002 
meeting  (and  finalized  in  June  2002) 
and  to  make  necessary  revisions  to 
reporting  requirements,  definitions,  and 
the  General  Software  Note. 

Timetable: 


Action 


FR  CN* 


Final  Action 


11/00^ 


Regulatory  FlexMllty  Aruiiysis 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact  Sharron  Cook,  Policy 
Analyst,  Department  of  Commerce. 
Bureau  of  Industry  and  Security, 
2096/MS  2705s  14th  &  Pennsylvania 
Avenue  NW.,  Washington.  DC  20230 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

BIN:  0694-AC65 


521.  •  REVISION  OF  EXPORT 
CONTROLS  FOR  GENERAL  PURPOSE 
MICROPROCESSORS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  50  USC  2401;  50  USC 
1701;  22  USC  3201;  42  USC  2139(a); 
EO  13224;  ... 

CFR  Citation:  15  CFR  744;  15  CFR  772; 
15  CFR  774 

Legal  Deadline:  None 

Abetract:  The  Bureau  of  Industry  and 
Security  (BIS)  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
remove  license  requirements  for  exports 
and  reexports  of  general  purpose 
microprocessors  to  most  destinations. 
There  will  be  no  change  to  existing 
license  requirements  for  the  export  or 
reexport  of  general  purpose 
microprocessors  to  terrorist-supporting 
and  embargoed  countries,  and  no 
change  to  license  requirements  for 
exports  or  reexports  of  microprocessors 
specifically  designed  for  military  uses. 
In  addition,  this  rule  will  establish  a 
new  license  requirement  for  the  export 
or  reexport  of  general  purpose 
microprocessors  if  at  the  time  of  the 
export  or  reexport  you  know,  have 
reason  to  know,  or  are  informed  that 
the  item  will  be  used  in  a  military 
weapon  system  or  used  by  a  military 
end-user  in  Country  Group  D:l. 

Timetable: 


Action 


Dam  FR  CM* 


Fmal  Action 


11/0(y02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Sharron  Cook.  Policy 
Analyst,  Department  of  Commerce, 
Bureau  of  Industry  and  Security, 
2096/MS  2705,  14th  &  Pennsylvania 
Avenue  NW.,  Washington.  DC  20230 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC66 


522.  •  UCENSE  APPLICATION  DENIAL 
POUCY,  "RED  FLAG"  INDICATORS 
OF  POSSIBLE  INAPPROPRIATE  END- 
USE.  END-USER  OR  DESTINATION 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  50  USC  app  2401;  50 
USC  1701;  EO  13026;  EO  13222;  22 
USC  3201;  42  USC  2139a;  EO  12058; 
EO  12851;  EO  12938;  EO  12947;  EO  , 
13026;  EO  13099;  EO  13222;  EO  13224 

CFR  Citation:  15  CFR  732;  15  CFR 
744.11 

Legal  Deadline:  None 

Abstract:  This  rule  makes  explicit  BIS's 
policy  of  denying  export  license 
applications  when  a  sanction  imposed 
on  a  party  pursuant  to  a  statute  requires 
such  denial.  Such  sanctions  are 
imposed  for  activities  contrary  to 
United  States  foreign  policy  interests  or 
that  contribute  to  the  proliferation  of 
weapons  of  mass  destruction.  This  rule 
also  makes  the  imposition  of  such 
sanctions  or  publication  of  a  party's 
name  on  the  BIS  "Unverified  List"  a 
"red  flag"  triggering  a  need  for 
heightened  scrutiny  when  dealing  with 
such  parties  in  transactions  that  are 
subject  to  the  Export  Administration 
Regulations. 

Timetable: 


Action 


FR  CitB 


Final  Action 


12/00A)2 


Regulatory  Flexiblllty  Analysis 
Required:  Undetermined 

Government  l.evels  Affected:  Federal 

Agency  Contact:  William  Arvin, 

Department  of  Commerce,  Bureau  of 

Industry  and  Security 

Phone:  202  482-2440 

Fax:  202  482-3355 

Email:  warvin@bis.doc.gov 

RIN:  0694-AC68 
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Long-Term  Actlont 


523.  TRANSFER  OF  DUAL-USE  ITEMS 
FROM  U.S.  MUNITIONS  LIST  TO  THE 
COMMERCE  CONTROL  LIST 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  774  Supplement 
No.  1 

Timetable: 


Action 


Dale         FR  Cite 


Transfer  of  1(V23«2  57  FR  48312 

Communications 

Satellites 
Navigation  and  06/23/93  58  FR  34211 

Avionics 
Final  Rule  -  Transfer  of  09/08/93  58  FR  47322 

Commercial 

Communication 

Sateflrtes 
Transfer  of  Items  From  10/26/93  58  FR  57549 

theUSMItotf>e 

CCL;  Imposition  of 

Certain  Foreign 

Policy  Controls 
Satellite  Fuel  09/29/97  62  FR  50865 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Brian  Nilsson 
Phone:  202  482-4196 


RIN:  0694-AA52 


524.  ADMINISTRATION  OF  STATE 
LOG  EXPORTS  BAN 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  754 

Timetable: 
Action 


Date  FR  Cite 


ANPRM  06«>7/95  60  FR  30030 

ANPRM  Comment  07/07/95 

Period  End 

Final  Action  To  Be  Determined 

Regulatory  Flexiblllty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Willard  Fisher 
Phone:  202  482-2440 


RIN:  0694-A625 


525.  CHANGE  THE  COMMERCE 
CONTROL  LIST  TO  REVISE 
CONTROLS  ON  COMMUNICATION 
INTERCEPTING  DEVICES  (EXPORT 
COMMERCE  CONTROL  NUMBER 
ECCN  5A980) 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  15  CFR  730  to  799 

Timetable:. 


528.  INDIA  AND  PAKISTAN 
SANCTIONS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  15  CFR  730  to  774 

Timetable: 


Action 


pete 


FR  one 


Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Brian  Nilsson 
Phone:  202  482-4196 

RIN:  0694-AB41 

526.  CLARIRCATION  OF  UCENSE 
EXCEPTION  GFT  (HUMANITARIAN 
DONATIONS) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  740 

Timetable: 


Action 


FR  Cite 


Action 


FR  Cits 


Final  Action  To  Be  Determined 

Regulatory  Flexiblllty  Analysis 
Required:  No 

Government  l.eveis  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AB59 


Action 


Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Hillary  Hess 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  hhess@bis.doc.gov 

RIN:  0694-AB49 

527.  EXPORTS  OF  TECHNOLOGY  AND 

SOFTWARE;  RELEASE  OF 

TECHNOLOGY  OR  SOURCE  CODE  TO 

FOREIGN  NATIONALS  IN  THE  UNITED 

STATES 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  730  to  799 

Timetable: 


Deta  FR  CMa 


Interim  Final  Rule  -        11/19/98  63  FR  64322 

India  and  Pakistan 

Sanctions  and  Ottier 

Measures 
Interim  Final  Rule  -        11/27/98  63  FR  65352 

Correction  to  India 

and  Pakistan 

Sanctions  and  Other 

Measures 
Final  Rule  03/1 7/00  65  FR  1 4444 

Final  Rule  07/26AX)  65  FR  45842 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Hillary  Hess 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  hhess@bis.doc.gov 

RIN:  0694-AB73 

529.  EXPANSION  OF  UCENSE 
EXCEPTION  CIV  ELIGIBILITY  FOR 
"MICROPROCESSORS" 
CONTROLLED  BY  ECCN  3A001 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  15  CFR  730  to  774 

Timetable: 


FR  Cita 


Interim  Final  Rule  07/08/99  64  FR  36779 

Interim  Final  Rule  11/26/99  64  FR  66372 

Interim  Final  Rule  06/13/00  65  FR  37039 

Next  ActkKi  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectecf :  No 

Government  Levels  Affected:  None 

Agency  Contact  Hillary  Hess 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  hhess@bis.doc.gov 

RIN:  0694-AB90  / 

530.  EXPORT  OF  TECHNOLOGY  AND 
SOFTWARE  THROUGH  ELECTRONIC 
TRANSMISSIONS.  DOWNLOADS,  AND 
PROGRAMMING  ONTO  HARDWARE 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  15  CFR  700  to  799 
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TiiiMtable: 


Long-Term  Actions 


Action 


ANPRM  To  Be  Determined 

Regulatory  RaxiblHty  Analysis 

Required:  No 

Gk>vemment  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AB97 

531.  EXPORT  ADMINISTRATION 
REGULATIONS:  SUPPORT 
DOCUMENTATION 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  15  CFR  748 

Timetable: 


Action 


FR  CM* 


Interim  Final  Rule  To  Be  Detemfiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  levels  Affected: 

Undetermined 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC04 

532.  ANTITERRORISM  CONTROLS  ON 
IRAQ 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  700  to  799 

TimetaMs: 


Action 


FR  ON* 


Interim  FirwiJ  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman 
Phone:  202  482-2440 
Email:  squarterdbis.doc.gov 

RIN:  0694-AC06 

533.  EXPANSION  OF  LICENSE 
EXCEPTION  GOV;  EXPORTS  AND 
REEXPORTS  TO  INTERt4ATK)NAL 
ORGANIZATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  730  to  774 


Timetable: 


FR  CM*        Action 


FR  cue 


Final  Action  To  Be  Detemwied 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman 
Phone:  202  482-2440 
Email:  squartei@bis.doc.gov 

RIN:  0694-AC15 

534.  DE  MINIMIS  EXPANSION  OF 
EUGIBIUTY:  U.S.  ORIGIN  SOFTWARE 
INCORPORATED  INTO  FOREIGN- 
MADE  RETAIL  COMMODITIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  730  to  774 

Tbnotabla: 


Action 


FR  Cite 


Interim  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntRies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC17 

535.  REVISION  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS: 
REPLACEMENT  UCENSES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  748  to  750 

Thnetabia: 


Action 


FR  Gil* 


Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC23 

536.  SHORT  SUPPLY  CONTROLS: 
CRUDE  OIL  EXPORTS 

Priority:  Substantive,  Nonsignificant  : 

CFR  Citation:  15  CFR  750;  15  CFR  754 


Timetable: 


Action 


FR  cue 


Final  Action  To  Be  Determined 

Regulatory  Flexibiiny  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Willard  Fisher 
Phone:  202  482-2440 

RIN:  0694-AC25 


537.  OFFSETS  IN  MILITARY  EXPORTS 
Priority:  Other  Significant 
CFR  Citation:  15  CFR  701 
Timetable: 


Action 


Data 


FR  CHe 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Brad  Botwin 
Phone:  202  482-4060 
Fax:  202  482-5650 

RIN:  0694-AC27 

538.  ENTITY  LIST:  ADDITIONS  AND^ 
REVISIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  730  to  799 

Timetable: ' 

Action  Dale  FR  Cite 


Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
•  Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC28 

539.  CRIME  CONTROL  ITEMS: 
REVISIONS  TO  THE  COMMERCE 
CONTROL  UST 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  730  to  799 

Timetable: 


Action 


FR  CMb 


Interim  Fmal  Rule 
Final  Action 


09/13AX)  65  FR  55177 
To  Be  Determined 
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Long-Term  Actions 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman 
Phone:  202  482-2440 
Email:  squarter@bis.doc.gov 

RIN:  0694-AC31 

540.  REVISIONS  TO  ENCRYPTION 

ITEMS 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  730  to  799 

Timetable:    

Action  Date         FR  Cite 


Final  Rule  10/19/00  65  FR  62600 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Brian  Nilsson 
Phone:  202  482-4196 


RIN:  0694-AC32 


541.  CLARIHCAT10NS  TO  PART  753: 
SPECIAL  COMPREHENSIVE  LICENSE 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  700  to  799 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Willard  Fisher 
Phone:  202  482-2440 


RIN:  0694-AC34 


542.  ADDITION  AND  REVISION  OF 
MISSILE  PROJECTS  IN  THE  EXPORT 
ADMINISTRATION  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  740 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule  To  Be  Detenuined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC46 

543.  REVISION,  SUSPENSION,  OR 
PROHIBITION  OF  USE  OF  "NO 
UCENSE  REQUIRED"  PROVISIONS 

Priority:  Routine  and  Frequent 

CFR  Citation:  15  CFR  732;  15  CFR  738; 
15  CFR  758 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action  To  Be  Determined 

Regulatory  Flexit>illty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC47 

544.  REMOVAL  OF  LICENSING 
EXEMPTION  FOR  EXPORTS  AND 
REEXPORTS  OF  MISSILE 
TECHNOLOGY-CONTROLLED  ITEMS 
DESTINED  TO  CANADA 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  738;  15  CFR  742 

Timetable: 


Action 


Date 


FR  Cite 


Timetal>le: 


ANPRM  12/20/01  66  FR  65666 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC48 

545.  EXPORTS  TO  THE  FEDERAL 
REPUBUC  OF  YUGOSLAVIA:  UFTING 
OF  SANCTIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  732;  15  CFR  738; 
15  CFR  746;  15  CFR  758 


Action 


Date 


FR  CHe 


Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman 
Phone:  202  482-2440 
Email:  squarter@bis.doc.gov 

RIN:  0694-AC57 

546.  e  COMPUTER  TECHNOLOGY 
AND  SOFTWARE  EUGIBLE  FOR 
EXPORT  OR  REEXPORT  UNDER 
LICENSE  EXCEPTION  TSR 

Priority:  Routine  and  Frequent 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  15  CFR  774 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  Industry  and 

Security  (BIS)  is  reviewing  the  current 
limit  for  use  of  License  Exception  TSR 
for  exports  and  reexports  of  technology 
and  software  on  the  Commerce  Control 
List  (CCL)  of  the  Export  Administration 
Regulations  (EAR)  under  Export 
Classification  Control  Numbers  (ECCNs) 
4D001  and  4E001.  These  ECCNs  control 
technology  and  software  that  can  be 
used  for  the  development,  production, 
or  use  of  computers.  The  goal  of  this 
notice  is  to  collect  information  from 
industry  that  will  assist  BIS  in 
evaluating  whether  the  current  TSR 
eligibility  level  of  33,000  Millions  of 
Theoretical  Operations  per  Second 
(MTOPS)  for  exports  and  reexports  to 
most  countries  should  be  adjusted, 
taking  into  consideration  the  control 
level  for  the  export  of  computer 
equipment  and  the  control  policies  of 
other  member  countries  of  the 
Wassenaar  Arrangement. 

Timetable: 


Action 


FR  CHe 


ANPRM  06/10/02  67  FR  39675 

Next  Action  Undetemriined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook,  Policy 
Analyst,  Department  of  Commerce, 
Bureau  of  Industry  and  Security, 
2096/MS  2705,  14th  &  Pennsylvania 
Avenue  NW..  Washington.  DC  20230 
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Long-Term  Actiont 


Phone:  202  482-2440 
Fax:  202  482-3355 


Email:  scook9bis.doc.gov 
RIN:  0694-AC63 


Department  of  Commerce  (DOC) 
Bureau  of  Industry  and  Security  (BIS) 


Completed  Actions 


547.  REVISIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS; 
COUNTRY  GROUP  E:1;  LICENSE 
EXCEPTION  TMP 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  730  to  774 

Cowplfd: 

W— on P1»  FR  cut 

Interim  Final  Rule  08/10/01   66  FR  42108 

Regulatory  Flexibility  Analysis 
Roquirad:  No 

Govammant  Lavals  Aftactad:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AB76 

548.  REVISIONS  TO  THE  NORTH 
KOREAN  EMBARGO  POLICY 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  730  to  774 

Complatad:  


Reason 


FR  CM* 


Intenm  Final  Rule         06/19AX)  65  FR  38148 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sheila  Quarterman 
Phone:  202  482-2440 
Email:  squartei@bis.doc.gov 

RIN:  0694-AClO 

548.  EXPORTS  OF  AGRICULTURAL 
COMMOOITIES,  MEDICINES  AND 
MEDICAL  DEVICES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  15  CFR  700  to  799 

Coiimlaiad- 

Ronon  DM*  FR  Cite 

Interim  Rnal  Rule  07/12/01   66  FR  36676 

Regulatory  Flexibility  Anelysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contect:  Sheila  Quarterman 


Phone:  202  482-2440 
Email:  squarter@bis.doc.gov 

RIN:  0694-AC37 

550.  IMPLEMENTATION  OF  THE 
WASSENAAR  ARRANGEMENT  LIST 
OF  DUAL-USE  ITEMS  REVISIONS: 
COMPUTERS;  AND  REVISIONS  TO 
UCENSE  EXCEPTION  CTP 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  740;  15  CFR  742; 
15  CFR  743:  15  CFR  774;  15  CFR  748 

Completed: ^ 


Completed: 


Reason 


FR  Cits 


Reason 


Dais 


FR  CHo 


Final  Action 


03A)8/02  67  FR  10611 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC42 


551.  UCENSING  JURISDICTION  FOR 
"SPACE  OUAURED"  ITEMS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  740;  15  CFR  774 

Completed:  


Interim  Final  Rule  09/23/02  67  FR  59721 

Reguletory  Flexibility  Analysis 
Required:  No^ 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC49 

552.  MISSILE  TECHNOLOGY 
PRODUCTION  EQUIPMENT  AND 
FAaLITIES 

Priority:  Routine  and  Frequent 

CFR  Citation:  15  CFR  774 


Final  Action  09/18/02  67  FR  58691 

Final  Action  Effective    09/1 8/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

AgeiKy  Contact:  Matthew  Blaskovich 

Phone:  202  482-2440 

Fax:  202  482-3355 

Email:  mblaskov@bis.doc.gov 

RIN:  0694-AC51 

553.  REVISIONS  AND 
CLARIFICATIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS- 
NUCLEAR  NONPROUFERATION 
CONTROLS:  NUCLEAR  SUPPUERS 
GROUP 
Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  738;  15  CFR  740; 
15  CFR  742;  15  CFR  744;  15  CFR  772; 
15  CFR  774 

Completed:  


Reason 


Data 


FR  CNa 


Final  Rule'  08/29/02  67  FR  55593 

Reguletory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact  Willard  Fisher 
Phone:  202  482-2440 


^  ^***        RIN:  0694-AC52 


554.  CORRECTIONS  AND 
CLARIRCATIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS: 
CZECH  REPUBLIC.  HUNGARY,  AND 
POLAND 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  738;  15  CFR  742 

Completed:  


FR  CHs 


Final  Action  03/18/02  67  FR  11896 

Reguletory  Flexibility  Analyaia 
Required:  No 

Govemment  Levele  Affected:  None 

Agency  Contact:  Sheila  Quarterman 
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Compleled  Actions 


Phone:  202  482-2440 
Email:  squarter@bis.doc.gov 

RIN:  0694-AC53 

555.  REVISIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS  AS 
A  RESULT  OF  THE  SEPTEMBER  2001 
MISSILE  TECHNOLOGY  CONTROL 
REGIME  (MTCR)  PLENARY  MEETING 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  774 

Completed:  


Reason 


Data 


FR  Cite 


Final  Action  05/20/02  67  FR  35428 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemntent  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC55 

556.  REVISIONS  TO  UCENSE 
EXCEPTION  CTP:  IMPLEMENTATION 
OF  PRESIDENTIAL  ANNOUNCEMENT 
OF  JANUARY  2,  2002 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  734;  15  CFR  740; 
15  CFR  742 

Completed:  


Reason 


Data 


FR  Cite 


Final  Action  03/08/02  67  FR  10608 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 


Email:  scook@bis.doc.gov 
RIN:  0694-AC56 


557.  REVISION  TO  EXPORT 
ADMINISTRATION  REGULATIONS: 
DENIED  PERSONS  UST 

Priority:  Info./Admin./Other 

CFR  Citation:  15  CFR  732;  15  CFR  736; 
15  CFR  752;  15  CFR  758;  15  CFR  764; 


559.  IMPLEMENTATION  OF  THE 
WASSENAAR  ARRANGEMENT  UST 
OF  DUAL-USE  ITEMS  AND  OTHER 
REVISIONS  TO  ENCRYPTION  ITEMS 


Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  732;  15  CFR  740; 
15  CFR  742;  15  CFR  748;  15  CFR  770; 

Compleled:  


Completed: 


Reason 


Data 


FR  Gila 


Reason 


Data 


FR  Cite 


Final  Action  08/27/02  67  FR  54592 

Final  Action  Effective    08/27/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  William  Arvin 

Phone:  202  482-2440 

Fax:  202  482-3355 

Email:  warvin@bis.doc.gov 

RIN:  0694-AC58 

558.  UCENSE  EXCEPTION  CIV 
ELIGIBILITY  FOR  CERTAIN 
"MICROPROCESSORS" 
CONTROLLED  BY  ECCN  3A001 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  774 

Completed: 

•Reason 


Interim  Final  Rule  06/06/02  67  FR  36855 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Willard  Fisher 
Phone:  202  482-2440 

RIN:  0694-AC61 

560.  REVISIONS  AND 
CLARIFICATIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS- 
CHEMICAL  AND  BIOLOGICAL 
WEAPONS  CONTROLS:  AUSTRAUA 
GROUP;  CHEMICAL  WEAPONS 
CONVENTION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  736;  15  CFR  738; 
15  CFR  740;  15  CFR-742;  15  CFR  745; 


Dais         FR  Cite       Completed: 


Final  Rule  03/21/02  67  FR  13091 

Regulatory  Flexibility  Analysis 

Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook 
Phone:  202  482-2440 
Fax:  202  482-3355 
Email:  scook@bis.doc.gov 

RIN:  0694-AC59 


Reason 


FR  Cita 


Final  Action  05/31/02  67  FR  37977 

Regulatory  Flexibility  Anelysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Willard  Fisher 
Phone:  202  482-2440 


RIN:  0694-AC62 


Department  of  Commerce  (DOC) 

National  Institute  of  Standards  &  Tectinology  (NIST) 


Completed  Actions 


561.  •  ESTABUSHMENT  OF 

INFORMATION  TECHNOLOGY       > 

SECURITY  VAUDATION  PROGRAMS 

FEES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  104-106  section 
5131;  PL  100-235;  15  USC  273;  15  USC 
275a;  ... 

CFfI  Citation:  None 

Legal  Deadline:  None 


At>stract:  NIST  issued  a  final  rule  to 
adopt  a  fee  schedule  for  some  of  its 
Information  Technology  Seciurity 
Validation  Programs.  Prior  to  the 
notice,  NlST  did  not  charge  fees  for 
these  programs,  but  demand  for  the 
services  increased  1800  percent  since 
1996  in  some  cases,  which  resulted  in 
significantly  increased  expense  to  NIST 
for  each  program.  The  fees  will  allow 
NIST  to  continue  and  expand  the 


Information  Technology  Security 
Validation  Programs. 

Timetable: 


Action 


FR  Cita 


Final  Action 


06/18/02  67  FR  41399 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemment  Levels  Affected:  None 
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Completed  ActkMis 


Aganey  Contact:  Ray  Snoiiifer, 
Department  of  Commerce,  National 
Institute  of  Standards  &  Technology, 


Stop  8930.  Computer  Security  Division. 
100  Bureau  Drive,  Gaithersburg,  MD 
20899-8930 


Phone:  301  975-4436 
Email:  ray.snouffei@nist.gov 

RIN:  0693-AB51 


DefMrtment  off  Commerce  (DOC) 

National  Oceanic  and  Atmospheric  Administration  (NOAA) 


Prerule  Stage 


NATIONAL  MARINE  FISHERIES 
SERVICE 


562.  •  FLEET  CAPACITY  CONTROL 
FOR  U.S.  TUNA  PURSE  SEINE 
FISHERIES  IN  THE  EASTERN  PACIHC 
OCEAN 

r:  Substantive,  Nonsignificant 


Legal  Auttwrtty:  16  USC  951  to  961: 
16  USC  971  et  seq 

CFR  Citation:  50  CFR  300 

Legal  Deadline:  None 

Abstract:  This  rule  will  implement  a 
tuna  fishery  management 
recommendation  of  the  Inter-American 
Tropical  Tuna  Commission  (lATTC),  of 
which  the  United  States  is  a  party.  The 
ride  will  establish  procediu«s  by  which 
the  United  States  will  limit  tuna  purse 
seine  fleet  capacity  consistent  with  the 
limits  in  the  LATTC  recommendation, 
which  has  been  approved  by  the 
Department  of  State  pursuant  to  the 
Tuna  Conventions  Act.  Fleet  capacity 
is  necessary  to  prevent 
overcapitalization  and  achieve 
sustainable  tuna  fisheries  in  the  eastern 
Pacific  Ocean.  Excessive  fleet  capacity 
threatens  the  ability  of  the  lATTC  and 
its  member  states  to  take  effective 
action  to  control  overall  fishing 
mortality  and  maintain  healthy  stociu 
that  will  support  economically  viable 
fisheries,  including  U.S.  tuna  fisheries 
in  the  region. 


Tlmatabla: 


Action 


PR  CM* 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 


11/0(V02 
12/00^)2 


03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Svein  Fougner. 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of  * 
Commerce.  National  Oceanic  and 
Atmospheric  Administration, 
Southwest  Region,  501  W.  Ocean 
Boulevard.  Long  Beach,  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AQ21 

563.  •  FLEET  CAPACITY  CONTROL 
FOR  U.S.  TROLL  ALBACORE  TUNA 
RSHING  IN  CANADIAN  WATERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  50  CFR  300 

Legal  Deadline:  None 

Abstract:  This  rule  will  implement 
limits  on  albacore  tima  fishing  by 
vessels  of  the  United  States  in 
Canadian  waters  pursuant  to  the  U.S.- 
Canada Albacore  Fishing  Treaty.  In 
accordance  with  recent  amendments  to 
that  Treaty,  the  United  States  is  obliged 


to  ensure  that  U.S.  vessels  do  not  fish 
for  more  than  a  set  number  of  days 
each  year  2003-2005.  This  will  require 
m^ods  to  monitor  fishing  effort  and 
notify  U.S.  vessel  owners/operators  of 
the  date  on  which  further  U.S.  fishing 
must  cease.  In  turn.  U.S.  vessel 
operators/owners  will  be  required  to 
furnish  reports  of  entry  to  and  exit  from 
Canadian  waters  and  to  provide  points 
of  contact  for  notices  of  closures.  In 
addition,  the  Treaty  reqviires  that  the 
United  States  exchange  fishery  data" 
each  year.  The  rule  will  require 
maintenance  and  submission  of 
logbooks  of  fish  catch  and  fishing  effort 
in  Canadian  and  U.S.  waters  each  year. 

Timetaliia: 


Action 


Date 


FR  Cit* 


ANPRM 

11/00/02 

ANPRM  Comment 

12«XV02 

Period  End 

NPRM 

03/00/03 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact  Svein  Fougner. 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration, 
Southwest  Region,  501  W.  Ocean 
Boulevard,  Long  Beach,  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AQ22 
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Department  of  Commerce  (DOC) 

National  Oceanic  and  Atmospheric  Administration  (NOAA) 


Proposed  Rule  Stage 


NATIONAL  MARINE  FISHERIES 
SERVICE 


Action 


FR  CMe 


564.  AMENDMENT  4  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE  REEF 
FISH  FISHERY  OF  PUERTO  RICO  AND 
THE  U.S.  VIRGIN  ISLANDS 


ANPRM  Comment 

Period  End 
NPRM 


08/05/97 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  Yes 


Priority:  Substantive.  Nonsignificant  Small  EntMas  Affactad:  Businesses 

Legal  Autliority:  16  USC  1801  et  seq         Government  l.eveis  Affected:  None 


CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final.  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  Amendment  4  would  restrict 
the  use  of  gillnets.  fish  traps,  and  other 
gear  in  the  reef  fish  fishery  in  the 
Caribbean  exclusive  economic  zone. 
Amendment  4  woidd  address  the 
possible  need  for  permitting  in  the  fish 
trap  fishery. 

Timetables 


Action 


Date 


FR  Cite 


NPRM  OMQOmS 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affactad:  None 

Agency  Contact:  Joseph  Powers. 
Acting  Regional  Administrator. 
Southeast  Region.  Department  of 
Conmierce.  National  Oceanic  and 
Atmospheric  Administration.  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N..  St. 
Petersburg,  fL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AG87 

565.  ESTABUSH  CENTRAL  REGISTRY 

FOR  UMITED  ACCESS  SYSTEM 

PERMITS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  600 

Legal  Deadline:  None 

Abstract:  This  action  will  establish  a 
central  registry  for  limited  access 
system  permits  as  required  by  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
section  305(h). 

Tlmatabla: 


Action 


FR  Cite 


Agency  Contact:  Charles  L.  Cooper, 

Program  Leader,  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration,  1315 

East-West  Highway,  Silver  Spring,  MD 

20910 

Phone:  301  713-2396 

Email:  charles.cooper@noaa.gov 

RIN:  0648-AJ77 

566.  REGULATORY  AMENDMENT  TO 
REQUIRE  MANDATORY  OBSERVER 
COVERAGE  IN  THE  AT-SEA 
PROCESSING  SECTOR  OF  THE 
WHITING  RSHERY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 


567.  ADJUSTMENT  OF  MANAGEMENT 
PROGRAM:  BOTTOMFISH  RSHERIES 
IN  THE  HAWAIIAN  ISLANDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  I80i  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  Final,  Statutory.  Final 
regulations  to  be  published  within  30 
days  of  NPRM  comment  period. 

Abstract:  This  regulatory  action  would 
establish  eligibility  criteria  for  new 
entry  into  the  N^^s  Mau  Zone 
limited  access  system 


Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  Regulations  woidd  require    - 
observer  coverage  on  vessels  in  the  at- 
sea  processing  sector  of  the  whiting 
fishery. 

Timetable: 


Action 


PR  CMe 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Donna  Darm,  Acting 
Regional  Administrator,  Northwest 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  BIN 
CI  5700,  7600  Sand  Point  Way  NE, 
Building  1,  Seattle,  WA  48115-0070 
Phone:  206  526-6150 


Action 


Dale         FR  CHe 


NPRM  11/D0«)2 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu.  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AK82 

568.  REVISE  EXEMPTED  RSHING 
REGULATIONS  TO  SPEaFY 
COMPENSATORY  RSHING  UNDER 
EXEMPTED  RSHING 
Priority:  Substantive,  Nonsignificant 
\jBga\  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  600 
Ljegal  Deadline:  None 

Abatract:  This  action  woidd  revise  ■ 
current  exempted  fishing  regulations  to 
specifically  authorize  the  use  of  an 
exempted  fishing  permit  as  the  method 
of  allowing  the  compensation  of  private 
vessels  for  their  conduct  of  resource 
assessment.  Specific  methodology  for 
vessel  compensation  would  be 
developed  on  a  fishery-by-fishery  basis. 
The  nde  would  also  make  other  minor 
changes  in  the  regxUations. 

Tlmatalila: 


Dale         FR  CMe 


ANPRM 


05A)7/97  62  FR  24897      RIN:  0648-AK26 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
12/00/02 
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DOC— NOAA 


Proposed  Rule  Stage 


Regulatory  Flexibilfty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Aganqf  Contact:  John  Chumigan. 
Director,  Office  of  Sustainable 
Fisheries.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring.  MD  20910 
Phone:  301  713-2334 
Email:  john.dunnigan@noaa.gov 

RIN:  0648-AK84 

569.  AMENDMENT  11  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  CRUSTACEAN  FISHERIES  OF 
THE  WESTERN  PACIFIC  REGION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Lagal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  Amendment  11  to  the 
Western  Pacific  Remote  Crustaceans 
Fishery  Management  Plan  would  add 
the  exclusive  economic  zone  waters  off 
the  U.S.  Pacific  Island  Areas  and  the 
Commonwealth  of  the  Northern 
Mariana  Islands  as  crustaceans 
management  areas. 

Tlmatable: 


Oito        PR  CM* 


NPFUM  11AXVD2 

NPRM  Comment  01AXV03 

Period  End 

Regulatory  Flexit>illty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AL67 


570.  REGULATORY  AMENDMENT  TO 
REINSTATE  6000  POUND  TRIP  UMIT 
OF  HAUBUT  IN  AREA  NORTHEAST 
OF  THE  BERING  SEA 

Priority:  Substantive,  Nonsignificant 

Legal  Aultwrlty:  16  USC  1801  et  seq 


CFR  Citation:  50  CFR  679 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  This  regulatory  amendment 
would  reinstate  a  6000  pound  halibut 
trip  limit  in  the  halibut  management 
area  northeast  of  the  Bering  Sea. 

Timetable: 


ActkMi 


PR  cue 


NPRM  11AXV02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  levels  Affected: 

Undetermined 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AL97 

571.  ENHANCED  MEASURES  TO 
MITIGATE  SEABIRD  BYCATCH  IN  THE 
ALASKA  LONGUNE  FISHERIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  Final,  Statutory,  One 
year  from  approval  of  overfishing 
definitions.  Final  regulations  to  be 
published  within  30  days  of  end  of 
NPRM  comment  period. 

Abstract:  This  regulatory  amendment 
would  enhance  measures  designed  to 
mitigate  seabird  bycatch  in  the  longline 
fisheries  off  Alaska. 

Timetable: 


Action 


Dal*  PR  CHe 


NPRM  01AXV03 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 


Oceanic  and  Atmospheric 
Administration,  NMFS.  P.O.  21668. 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AM30 

572.  AMENDMENT  7  TO  THE  RSHERY 
MANAGEMENT  PLAN  FOR  THE 
BOTTOMFISH  RSHERIES  OF  THE 
WESTERN  PACIFIC  REGION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  conunent  period. 

AI)Stract:  Amendment  7  would 
facilitate  and  enable  adjustments  to 
management  measures  for  the 
bottomfish  fisheries  in  Guam  and 
American  Samoa.  Possible  regulatory 
changes  include  closed  areas,  gear 
restrictions,  seasons,  permit  and 
notification/reporting  requirements,  etc. 

Tlmetat>le: 


Action 


Dele         FR  Cite 


NPRM  ^^nom^ 

NPRM  Comment  01AXV03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AM98 

573.  AMENDMENT  18  TO  THE 
RSHERY  MANAGEMENT  PLAN  FOR 
THE  REEF  RSH  RESOURCES  OF  THE 
GULF  OF  MEXICO 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  Amendment  18  would 
address  the  need  for  improved 


conservation  of  grouper  stocks  in  the 
Gulf  of  Mexico  by  establishing 
additional  closed  seasons  and  areas. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


05AXV03 


575.  AMENDMENT  10  TO  THE 
ATLANTIC  SEA  SCALLOP  RSHERY 
MANAGEMENT  PLAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  18Q1  et  seq 

CFR  Citation:'' 50  CFR  648 


Regulatory  FlexKiility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers, 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St., 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AN09 

574.  AMENDMENT  13  TO  THE 
SUMMER  FLOUNDER,  SCUP,  AND 
BLACK  SEA  BASS  RSHERY 
MANAGEMENT  PLAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

l.egal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  Amendment  13  is  being 
developed  to  bring  the  disapproved 
Essential  Fish  Habitat  portions  of 
Amendment  12  into  compliance  with 
the  Sustainable  Fisheries  Act  and  revise 
management  of  black  sea  bass. 

Tlmetal>ie: 


Action 


Date         FR  Cite 


NPRM  11/00^2 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RiN:  0648-AN12 


Deadline:  Final.  Statutory.  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  Amendment  10  would 
implement  a  management  strategy  that 
would  incorporate  rotational  closed 
areas  for  rebuilding  the  sea  scallop 
resoiirce  and  address  essential  fish 
habitat  issues.  This  action  may  replace 
or  modify  the  ciurent  DAS  reduction 
schedule. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  03/00/03 

NPRM  Comment  04/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Conunerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RiN:  0648-AN16 

576.  AMENDMENT  13  TO  THE 
NORTHEAST  MULT1SPECIES  RSHERY 
MANAGEMENT  PLAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

Ljegai  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  This  action  would  amend  the 
FMP  to  address  the  Magnuson-Stevens 
Act  requirement  to  implement  a  stock 
rebuilding  program  for  all  of  the 
regulated  multispecies.  Management 
measures  may  include  a  days-at-sea 
reduction,  gear  reductions  and  area 
management. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemntent  Levels  Affected: 

Undetermined 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester^  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AN17 


577.  AMENDMENT  9  TO  THE  RSHERY 
MANAGEMENT  PLAN  AMENDMENT 
FOR  THE  PELAGIC  RSHERIES  OF 
THE  WESTERN  PACIRC  REGION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  This  amendment  would 
prevent  or  mitigate  and  conserve, 
manage,  and  allow  full  utilization  of 
sharks. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

05AXy03 

NPRM  Comment 

06/00/03 

Period  End 

Action 


Date         FR  Cite 


NPRM 

11/00«)2 

NPRM  Comment 

01/00/03 

Period  End 

Final  Action 

02AXV03 

Rnal  /Action  Effective 

03AXV03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Conunerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AN76 


578.  RESUBMISSION  OF 
SUSTAINABLE  RSHERIES  ACT 
AMENDMENT  CRUSTACEANS, 
BOTTOMRSH,  AND  PELAQICS 
REGARDING  OVERRSHING 
DERNmONS 

Priority:  Substantive,  Nonsignificant 
il  Authority:  16  USC  1801  et  seq 
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Proposed  Rule  Stage 


CFR  CHaAfcNi:  50  CFR  660 

Legal  Deadline:  None 

Atwtract:  This  action  would  bring  these 
FMPs  into  compliance  with  the 
Sustainable  Fisheries  Act  regarding 
previously  disapproved  overfishing 
definitions  and  bycatch  provisions  and 
fishing  community  definitions  (0648- 
AP54.  0648-AP55). 

TInwtabIa: 


Action 


Dale 


FR  Cite 


NPRM 

11/00/02 

NPRM  Comment 

01/00«)3 

Period  End 

Final  Action 

02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

Related  RIN:  Related  To  0648- AP54, 
Related  To  0648-AP55 

RIN:  0648-AN79 

579.  REGULATORY  AMENDMENT 
MODIFYING  THE  GULF  OF  MEXICO 
BRD  PROTOCOL  UNDER  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  SHRIMP  RSHERY  OF  THE  GULF 
OF  MEXICO  (FMP) 
Priority:  Substantive,  Nonsignificant 
Lagai  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final.  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  In  accordance  with  the  FMP's 
framework  procedure  for  regulatory 
adjiistments.  the  Gulf  Council  requested 
that  NMFS  develop  alternative  data 
collection  procedures  and  statistical 
tests  to  certify  bycatch  reduction 
devices  (BRDs)  for  use  in  the  shrimp 
fishery  of  the  Gulf  of  Mexico.  The 
regulation  would  provide  additional 
flexibility  in  sampling  procediu«s  to 
facilitate  BRDs  meeting  the 
testing/certifying  protocol's 
requirements  while  maintaining  the 
scientific  and  statistical  credibility  in 
achieving  the  FMP's  established 
bycatch  reduction  criterion  for  certified 
BRDs. 


Timetable: 


Action 


FR  CMS 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers. 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration.  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AN84 

580.  RSHERY  MANAGEMENT  PLAN 
(FMP)  FOR  SARGASSUM  HABITAT  OF 
THE  SOUTH  ATLANTIC 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final.  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

At>stract:  Sargassiun  habitat  is  defined 
as  essential  fish  habitat  for  several 
managed  fish  stocks  in  the  South 
Atlantic  region  under  the  provisions  of 
the  South  Atlantic  Fishery  Management 
Council's  fishery  management  plans.  To 
further  conserve  and  manage  Sargassum 
habitat,  the  Council's  proposed  new 
FMP  would  restrict  the  commercial 
harvest  of  Sargassum  to  avoid  further 
expansion  of  the  current  limited  fishery 
and  to  reduce  the  potential  for  habitat 
loss. 

Timetal)la: 


Actkm 


Data  FR  Git* 


NPRM  02AXV03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers. 
Acting  Regional  Administrator. 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration.  National 
Marine  Fisheries  Service.  9721 
Executive  Center  Drive  N.,  St 
Petersburg,  FL  33702-2432 


Phone:  727  570-5301 
RIN:  0648-AN87 


581.  FISHERY  MANAGEMENT  PLAN 
FOR  NORTHEAST  SKATE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  SO  CFR  648 

Legal  Deadline:  Final.  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  the  end  of  the  NPRM  comment 
period. 

Abstract:  This  action  would  establish 
a  fishery  management  plan  for  the 
seven  species  of  skates  found  in  the 
Northeast.  Management  measvues 
would  be  established  to  end  overfishing 
on  two  of  the  seven  species  of  skate 
and  to  provide  basic  protection  for  the 
remaining  five  species. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM  03/00/03 

NPRM  Comment  04/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkiil. 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester.  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AOlO 

582.  AMENDMENT  5  TO  THE  RSHERY 
MANAGEMENT  PLAN  FOR  PRECIOUS 
CORAL  FISHERIES  IN  THE  WESTERN 
PAanC  REGION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  Final,  Statutory.  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  Amendment.5  would 
facilitate  and  enable  adjustments  to 
mancigement  measures  for  the  precious 
coral  fisheries  in  the  Commonwealth  of 
the  Northern  Mariana  Islands  (CNMI). 
Possible  regulatory  changes  could 
include  inclusion  of  the  EEZ  around 
CNMI,  within  the  management  area  of 
the  FMP.  as  well  as  permit  and 


DOC— NOAA 


reporting  requirements  for  harvesters  in 
this  area. 

Timetable: 


Action 


FR  Cite 


NPRM  11AXV02 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Charles  Kamella. 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard.  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AO47 

583.  RSHERY  MANAGEMENT  PLAN 
FOR  THE  DOLPHIN  AND  WAHOO 
RSHERY  OF  THE  ATLANTIC, 
CARIBBEAN,  AND  GULF  OF  MEXICO 
(FMP) 

Priority:  Substantive.  Nonsignificant 
Unfunded  Mandates:  Undetermined 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final,  Statutory.  Final 
regulations  to  be  published  within  30 
days  of  the  end  of  NPRM  comment     ' 
period. 

Abstract:  This  new  FMP,  as  prepared 
jointly  by  the  South  Atlantic,  Gulf  of 
Mexico,  and  Caribbean  Fishery 
Management  Councils,  is  to  provide  a 
comprehensive  management  program 
for  dolphin  and  wahoo  in  the  Atlantic 
Ocean,  Gulf  of  Mexico,  and  Caribbean 
exclusive  economic  zone. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  01/00A)3 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers. 
Acting  Regional  Administrator. 
Southeast  Region.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  National 


Proposed  Rule  Stage 


Marine  Fisheries  Service.  9721 
Executive  Center  Drive  N..  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AO63 


584.  ATLANTIC  HIGHLY  MIGRATORY 
SPEaES  RSHERIES;  ATLANTIC 
BLUERN  TUNA  INCIDENTAL  CATCH 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  971  et  seq: 
16  USC  1801  et^eq 

CFR  Citation:  50  CFR  635 

Legal  Deadline:  None 

Abstract:  NMFS  is  considering 
rulemaking  on  modifications  to  the 
target  catch  requirements  for  the 
incidental  longline  fishery  for  Atlantic 
bluefin  txma  (BFT).  NMFS  requests 
comments  on  possible  changes  to 
Atlantic  tuna  regulations  prior  to 
drafting  proposed  changes  to  those 
regulations. 

Timetable: 


Abstract:  NMFS  amends  procedures  for 
issuing  exempted  fishing  permit^  for 
fishing  activities  that  are  otherwise 
prohibited,  and  for  scientific  research 
permits. 

Tlmetat)le: 


Action 

Date 

FR  Cite 

ANPRM 

11/17/00 

65  FR  69492 

ANPRM  Comment 

12/14AX) 

Period  End 

Comment  Period 

01/16/01 

Extended 

NPRM 

05/00/03 

NPRM  Comment 

0(3/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Chris  Rogers,  Chief 
for  Hi^y  Migratory  Species. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Room  13563,  Bldg. 
SSMC3.  Stop  F/SFl.  Office  of 
Sustainable  Fisheries,  1315  East-West 
Highway,  Silver  Spring.  MD  20910 
Phone:  301  713-2347 
Fax:  301  713-1917 

RIN:  0648-AO75 

585.  ATLANTIC  HIGHLY  MIGRATORY 
SPECIES;  EXEMPTED  RSHING 
PERMITS  PROCEDURES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  971  et  seq; 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  635 

Legal  Deadline:  None 


Action 


FR  CMe 


NPRM  11/00/02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Dunnigan. 
Director.  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway.  Silver  Spring,  MD  20910 
Phone:  301  713-2334 
Email:  john.dunnigan@noaa.gov 

RIN:  0648-AO79 

586.  REGULATORY  AMENDMENT 
UNDER  THE  RSHERY  MANAGEMENT 
PLAN  FOR  GULF  OF  MEXICO  REEF 
RSH  (FMP)  TO  ESTABUSH  A  RED 
SNAPPER  STOCK  REBUILDING  PLAN 
AND  TO  SET  RED  SNAPPER 
OVERRSHING  TARGETS  AND 
THRESHOLDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  I80i 

CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  conunent  period. 

Abstract:  This  regulatory  amendment 
imder  the  FMP's  framework  procedure 
would  establish  a  revised  red  snapper 
stock  rebuilding  plan  and  red  snapper 
overfishing  targets  and  thresholds,  all 
intended  to  meet  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  as 
amended  by  the  Sustainable  Fisheries 
Act  of  1996. 

Timetable: 


Date 


FR  Cite 


Action  

NPRM  02/00/03 

NPRM  Comment  05/00/03 

Period  End 

Regulatory  Flexibility  Analysis     ' 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 
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Agancy  Contact:  Joseph  Powers, 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration.  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AP02 


587.  AMENDMENT  13  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  SNAPPER-GROUPER  FISHERY 
OF  THE  SOUTH  ATLANTIC  REGION 

Priority:  Substantive,  Nonsignificant 

Lagal  Auttrartty:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  622 

Lagal  Daadline:  NPRM,  Statutory,  Final 
regiilations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abatract:  Amendment  13  will  revise 
permit  transfers,  revise  maximum 
sustainable  yield  (MSY)  and  overfishing 
definitions,  revise  snowy  grouper  and 
golden  tilefish  management  measures, 
and  include  a  formal  section  7  analysis 
on  the  interaction  of  gear  (with  an 
emphasis  on  black  sea  bass  traps)  with 
endangered  and  threatened  species. 

Thnalabia: 


Dal*  FR  CHa 


Legal  Daadline:  None 

Abatract:  In  accordance  with  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  (Act),  16  U.S.C.  et 
seq.,  NMFS  announces  that  it  is 
considering,  and  seeking  public 
comment  on,  revisions  to  Federal 
American  lobster  regulations  for  the 
Exclusive  Economic  Zone  in  response 
to  recommendations  from  the  Atlantic 
States  Marine  Fisheries  Commission  to 
NMFS  in  Addenda  II  and  III  to 
Amendment  3  to  the  Interstate  Fishery 
Management  Plan  for  American  Lobster 
(ISFMP).  This  ANPR/NOI  proposes  to 
develop  regulations  relative  to 
Addendum  III  to  the  ISFMP,  and 
combine  those  with  Addendum  D 
(ANPR  and  NOI  published  May  and 
September  of  2001 ,  respectively)  into  a 
single  environmental  impact  statement. 
Addendimi  II  management  measiues 
would  include  minimum  gauge  size 
increases  in  five  of  the  seven  Lobster 
Conservation  Management  Areas 
(LCMA),  lobster  trap  gear 
modifications,  a  4-year  lobster  trap 
reduction  schedule  for  LCMA  3,  and 
a  logbook  requirement  for  LCMA  3 
lobster  vessels.  Addendiim  ID  would 
further  modify  Addendiun  II's  gauge 
increase  schedule  and  include  new 
management  measures  for  the  majority 
of  the  LCMAs. 

Timatabia: 


NPRM 


oa^oo/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Sntali  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers, 
Acting  Regional  AdmiiaistTator. 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AP03 


588.  REVISION  OF  AMERICAN 
LOBSTER  REGULATIONS  FOR  THE 
EEZ 

Priority:  Other  Significant 

Lagal  AuttMXity:  16  USC  5101  et  seq 

CFR  Citation:  50  CFR  697 


Action 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


05/24/01   66  FR  28726 
06/25/01 

09/05/02  67  FR  56800 
10/07/02 


02/00/03 

Regulatory  Flexibility  Analyals 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Lavala  Affactad:  State, 
Local 

Agency  Contact:  Thomas  Meyer. 
Fisheries  Biologist,  Office  of 
Intergovernmental/Recreational 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  Suite  425,  8484 
Georgia  Avenue,  Silver  Spring,  MD 
20910 
Phone:  301  427-2014 

RIN:  0648-AP18 


Proposed  Rule  Stage 


589.  FISHING  CAPACITY  REDUCTION 
PROGRAM  FOR  THE  CRAB  SPEDES 
COVERED  BY  THE  RSHERY 
MANAGEMENT  PLAN  FOR  THE 
BERING  SEA/ALEUTIAN  ISLANDS 
KING  AND  TANNER  CRABS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  16  USC  I86la;  46 
USC  1279f;  PL  106-554 

CFR  Citation:  50  CFR  600 

Legal  Deadline:  Final,  Statutory,  May 
1,  2001,  Publish  Final  Regulations. 
Other,  Statutory,  December  31,  2001, 
Complete  Fishing  Capacity  Reduction  . 
Program. 

Abstract:  This  action  establishes  a 
fishing  capacity  reduction  program  in 
the  fishery  for  the  crab  species  covered 
by  the  Fishery  Management  Plan  for  the 
Bering  Sea/ Aleutian  Islands  King  and 
Tanner  Crabs.  The  crab  reduction 
program  makes  payments  for  revoking 
crab  licenses  in,  and  withdrawing 
fishing  vessels  from,  the  crab  fishery. 
Reducing  the  number  of  crab  licenses 
and  vessels  in  the  crab  fishery  increases 
post-reduction  harvesting  productivity, 
helps  conserve  and  manage  the  crab 
resources,  and  fosters  the  potential  for 
rationalizing  crab  fishery  harvesting 
effort.  The  regulations  add  a  new 
section  600.1018  to  the  fishing  capacity 
reduction  framework  regulations 
contained  in  subpart  L  to  50  CFR  part 
600. 

TImetabIa: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affactad:  Businesses 

Government  Leveia  Affected:  None 

Agency  Contact:  Michael  L.  Grable, 
Chief,  Financial  Services  Division, 
Department  of  Coounerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2390 
Email:  niichael.grable@noaa.gov 

RIN:  0648-AP25 
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590.  REGULATORY  AMENDMENT  TO 
IMPLEMENT  PERMIT  STACKING  IN 
THE  UMITED-ENTRY  FIXED^EAR 
SABLERSH  FISHERY  IN  2002  AND 
BEYOND 

Priority:  Substantive,  Nonsignificant 
Lagal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  660 
Legal  Daadlina:  NPRM.  Statutory,  Final 
rule  must  be  published  30  days  after 
end  of  comment  period  on  the 
proposed  rule. 

Abstract:  This  regulatory  amendment 
would  implement  the  following 
Amendment  14  provisions:  permit 
owners  will  be  required  to  provide 
detailed  ownership  information  to 
ensure  that  nb  person  has  ownership 
interest  in  or  holds  more  than  3 
permits;  current  permit  owners  who 
were  not  permit  owners  before 
November  1,  2000,  will  be  required  to 
be  on  board  the  vessel  fishinjg  against 
the  sablefish  cumulative  limits 
associated  with  that  vessel's  permit(s); 
vessels  landing  sablefish  against  their 
primary  season  limits  will  be  required 
to  contact  enforcement  officials  before 
making  sablefish  landings;  vessel 
owners  wishing  to  freeze  sablefish  at 
sea  will  be  required  to  provide  proof 
of  a  history  of  freezing  sablefish  at  sea 
in  the  years  1998,  1999.  or  2000. 

Tbnatabla: 


CFR  Citation:  50  CFR  660 
Lagal  Daadlina:  None 
Abatract:  This  action  would  implement 
the  Fishery  Management  Plan  (FMP)  for 
Highly  Migratory  Species  Fisheries  off 
the  West  Coast.  The  FMP  is  currently 
under  development  by  the  Pacific 
Fishery  Management  Coimcil  (Coujidl) 
imder  the  terms  of  the  Magnuson- 
Stevens  Act  and  other  applicable  law. 
The  FMP  will  both  establish  a  process 
for  implementing  regulations  as 
deemed  necessary  in  the  futmre  and 
provide  a  basis  for  initial  regulation  of 
selected  fishery  sectors  (e.g..  drift 
gillnet  and  longline)  to  ensure 
conservation  of  the  fish  stocks  involved 
and  protection  of  species  of  special 
concern  such  as  sea  turtles  and 
seabirds.  The  FMP  will  include 
substantial  environmental  and 
economic  analyses  consistent  with  the 
requirements  of  the  National 
Environmental  Policy  Act,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12296  and  other  laws 
and  orders.  Steps  for  reviewing  and 
implementing  approved  elements  of  the 
FMP  are  set  forth  in  the  Magnuson- 
Stevens  Act  and  include  provisions  for 
publication  of  proposed  and  final  rules 
within  certain  time  periods. 

Timatabia: 


Action 


Date 


FR  Cite 


NPRM  11AXy02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analyala 
Required:  Undetermined 
Small  Entltiaa  Affactad:  Businesses 
Government  Lavala  Affactad:  None 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  7600 
Sand  Point  Way  NE,  Building  1, 
Seattle,  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AP38 


591.  IMPLEMENTATION  OF  RSHERY 
MANAGEMENT  PLAN  FOR  HIGHLY 
MIGRATORY  SPECIES  HSHERIES 
OFF  THE  WEST  COAST 
Priority:  Substantive,  Nonsigruficant 
Lagal  Authority:  16  USC  1801  et  seq 


Lagal  Daadlina:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abatract:  hi  accordance  with  the  FMP's 
framework  procedure  for  regulatory 
adjustments,  this  action  would 
establish  biomass-based  stock  status 
criteria  such  as  maximum-sustainable 
yield  (MSY),  optimum  yield  (OY),  and 
definitions  of  overfishing  and 
overfished  using  default  control  rules 
as  required  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

Timatabia: 


Action 


FR  cut 


Action 


Data 


FR  Cite 


NPRM  01/00«)3 

NPRMComnfient  03/00/03 

Period  End 

Final  Action  04/00/03 

Final  Action  Effective  05/00/03 

Regulatory  Flexibility  Analyala 
Required:  Undetermined 

Government  Levala  Affected:  None 

Agency  Contact:  Svein  Fougner. 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration, 
Southwest  Region,  501  W.  Ocean 
Boulevard,  Long  Beach,  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AP42 


592.  REGULATORY  AMENDMENT 

UNDER  THE  COASTAL  MIGRATORY 

PELAGICS  RSHERY  MANAGEMENT 

PLAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  622 

CFR  Citation:  50  CFR  622 


NPRM  ^^foof02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entltiaa  Affactad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers, 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AP50 

593.  AMENDMENT  2  TO  THE  RSHERY 
MANAGEMENT  PLAN  FOR  THE 
QUEEN  CONCH  RESOURCES  OF 
PUERTO  RICO  AND  THE  U.S.  VIRGIN 
ISLANDS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  I80i  et  seq 
CFR  Citation:  50  CFR  622 

Legal  Daadlina:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

AkMtract:  Amendment  2  would  prohibit 
possession  and  harvest  of  queen  conch 
in  the  exclusive  economic  zone  (EEZ) 
of  the  U.S.  Caribbean.  The  queen  conch 
resource  is  overfished  and  needs  to  be 
rebuilt  to  a  healthy  level  consistent 
with  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act. 

Timetable: 


Action 


NPRM 


Pate  FR  Cite 

06/00/03 
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Proposed  Rule  Stage 


Action 


Data  FR  Cita 


NPRM  Comment 
Period  End 


07/0(V03 


Regulatory  Flexit)illty  Analysis 
Required:  Undetermined 

SnMli  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Agency  Contact:  Joseph  Powers. 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AP51 


594.  ADJUSTMENT  OF  MANAGEMENT 
PROGRAM:  BOTTOMRSH  RSHERIES 
IN  THE  WESTERN  PACIRC 

Priority:  Substantive,  Nonsignificant 

l-egai  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

l.egal  Deadline:  Final,  Statutory. 
January  2003. 

Abstract:  This  regulatory  action  would 
facilitate  and  enable  adjustments  to 
management  measures  for  the 
bottomfish  fisheries  in  the 
Commonwealth  of  the  Northern 
Mariana  Islands. 

Timetable: 


Action 


FR  Cite 


NPRM 

11/00/02 

NPRM  Comment 

01/00A)3 

Period  End 

Final  Action 

02AXV03 

Regulatory  Flextt>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AP53 


595.  RESUBMISSION  OF 
SUSTAINABLE  RSHERIES  ACT 
AMENDMENT  BOTTOMRSH, 
CRUSTACEAN,  AND  PELAGICS 
REGARDING  BYCATCH  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  None 

Abstract:  This  action  would  bring  these 
FMPs  into  compliance  with  the 
Sustainable  Fisheries  Act  regarding 
previously  disapproved  bycatch 
provisions. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  11/00A)2 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard.  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AP54 


596.  RESUBMISSION  OF 
SUSTAINABLE  RSHERIES  ACT 
AMENDMENT  BOTTOMRSH, 
CRUSTACEANS.  AND  PELAGICS,  AND 
PRECIOUS  CORALS  REGARDING 
RSHING  COMMUNITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  None 

Abstract:  This  action  would  bring  these 
FMPs  into  compliance  with  the 
Sustainable  Fisheries  Act  regarding 
previously  disapproved  categorization 
of  the  State  of  Hawaii  as  a  fishing 
conununity. 

Timetable: 


Action 


FR  CHe 


NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AP55 


597.  ATLANTIC  SURF  CLAM  AND 
OCEAN  QUAHOG  RSHERIES; 
AMENDMENT  13 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  1801  et  seq 

CFR  Citation:  40  CFR  648 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  the  end  of  the  NPRM  comment 
period. 

Abstract:  Amendment  13  to  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fisheries 
would  describe  gear  impacts  on 
essential  fish  habitat,  revise  the  surf 
clam  overfishing  definition,  establish 
multi-year  quotas,  and  add/revise  other 
measures. 

Timetable: 


Action 


Date  FR  Cita 


NPRM  12/00/02 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Conunerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackbum  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AP57 


598.  ATLANTIC  MACKEREL,  SQUID, 
AND  BUTTERRSH  RSHERIES; 
AMENDMENT  9 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  the  end  of  the  NPRM  comment 
period. 

Abstract:  Amendment  9  to  the  Fishery 
Management  Plan  for  the  Atlantic 
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Mackerel.  Squid  and  Butterfish 
Fisheries  would  establish  a  controlled 
access  program  for  mackerel,  address 
essential  fish  habitat,  and  revise  the 
niex  quota  procedures. 


ActkMi 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


06/00/03 
07/00/03 


Agency  Contact  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce,  ^ 

National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AP61 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region.  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackbum  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 
RIN:  0648-AP60 


599.  IMPLEMENT  A  VESSEL 
MONITORING  SYSTEM  UNDER  THE 
SOUTH  PAaRC  TUNA  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  50  CFR  300 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will 
implement  an  electronic  vessel 
monitoring  system  under  the  South 
Pacific  Tima  Act.  The  system  is 
satellite-based  with  individual  U.S.  . 
purse  seine  vessels  providing  automatic 
location  information  to  the  Forum 
Fisheries  Agency  located  in  Honiara, 
Solomon  Islands.  This  rule  will  require 
that  all  U.S.  purse  seine  vessels 
op>erating  within  the  South  Pacific 
Tuna  Treaty  Area  shall  participate  and 
shall  install  and  operate  a  transponder 
of  the  type  and  in  such  a  manner  as 
agreed  upon  by  the  parties  to  the 
"Treaty  on  Fisheries  between  the 
Governments  of  Certain  Pacific  Island 
States  and  the  Government  of  the 
United  States  of  America" 
(implemented  as  the  South  Pacific 
Tuna  Act). 


Action 


Date 


FR  ens 


NPRM  12/0a«)2 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Undetermined 


600.  REVISE  COMMUNITY 
DEVELOPMENT  QUOTA  PROC  HAM 
ADMINISTRATION  AND  ALLOCATION 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFk  679 
Legal  Deadline:  None 

Abstract:  This  action  will  revise 
regulations  governing  the  process  under 
which  a  portion  of  the  Bering  Sea  and 
Aleutian  Islands  quotas  for  groundfish, 
prohibited  species,  crab,  and  halibut 
are  allocated  to  groups  representing 
Westran  Alaska  commimities  eligible 
for  the  Community  Development  Quota 
(CDQ)  Program.  The  action  also  will 
revise  administrative  regulations  for  the 
economic  development  aspects  of  the 
CDQ  Program. 

Timetable: 


Action 


Date 


FR  OtB 


NPRM  11/00/02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 

Federal 

Agency  Contact  James  W.  Balsiger, 

Administrator,  Alaska  Region, 

Department  of  Commerce,  National 

Oceanic  and  Atmospheric 

Administration.  NMFS,  P.O.  21668. 

Juneau.  AK  99802 

Phone:  907  586-7221 

Fax:907  586-7249 

RIN:  0648-AP67 


Proposed  Rule  Stage 


CFR  Citation:  50  CFR  679 

Legal  Deadline:  None 

Abstract:  This  action  would  require 
full  retention  of  demersal  shelf  rockfish 
(DSR)  in  the  hook-and-line  fisheries  in 
the  GOA.  Regulatory  Area  650.  If 
approved,  this  rule  would  eliminate  the 
maximum  retainable  bycatch  limit  for 
DSR  and  require  that  all  DSR  caught 
by  federally  permitted  vessels  using 
fixed  gear  in  the  SEO  be  retained, 
landed,  weighed  and  reported.  The 
amoimt  of  DSR  that  coiUd  be  sold 
would  be  limited  to  an  amoimt  no  more 
than  10  percent  of  other  retained  catch. 
With  respect  to  DSR  in  excess  of  that 
10  percent  limit,  fishermen  would  be 
allowed  to  voluntarily  surrender  the 
fish  to  the  State  of  Alaska,  retain  it  for 
personal  use,  donate  it  to  a  State- 
recognized  charity,  use  it  for  bait,  or 
any  combination  of  the  above. 

Timetable: 


Action 


Government  Levels  Affected:  None 


601.  FULL  RETENTION  OF  DEMERSAL 
SHELF  ROCKFISH  IN  GULF  OF 
ALASKA  AREA  650 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 


FR  CHe 


NPRM  01/0W03 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  James  W.  Balsiger, 
Administrator,  Alaska  Region. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668. 
Juneau.  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AP73 


602.  antarctk;  marine  uving 
resources  vessel  monitoring 
system  and  catch 
documentatk>n  scheme 

Priority:  Other  Significant 
Legal  Authority:  16  USC  2341  et  seq 
CFR  Citation:  50  CFR  300 
Legal  Deadline:  None 
Abstract:  This  rule  would  lengthen  the 
duration  of  the  permit  required  to  enter 
a  Conunission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(CCAMLR)  Ecosystem  Monitoring 
Program  (CEMP)  site  from  one  year  to 
five  years.  The  mle  would  define  the 
CCAMLR  fishing  season  and  require  the 
use  of  an  automated  satellite-linked 
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Proposed  Rule  Stage 


vessel  monitoring  system  (VMS)  for 
U.S.  vessels  harvesting  Antarctic 
marine  living  resoiirces  (AMLR)  in  the 
area  of  the  Convention  on  the 
Conservation  of  Antarctic  Marine 
Living  Resources  (Convention).  The 
rule  would  also  require  a  non-resident 
consignee  to  designate  a  resident  agent; 
prohibit  the  importation  of  Dissostichus 
species  declared  as  harvested  in  certain 
high  seas  areas  outside  the  Convention 
area;  prohibit  the  import  of 
Dissostichus  species  issued  a  Specially 
Validated  Dissostichus  Catch  Document 
(SVDCD);  provide  gmdance  on  the 
disposition  of  AMLR  seized  by  law 
enforcement  personnel;  and  propose 
regulations  to  modify  requirements  for 
U.S.  receivers  and  importers  of 
Dissostichus  species  harvested  in  all 
waters,  including  those  under  the 
jurisdiction  of  CCAMLR.  This  rule  is 
intended  to  implement  U.S.  obligations 
as  a  member  of  CCAMLR  and  to 
conserve  Antarctic  and  Patagonian 
toothfish  by  preventing  and 
discouraging  unlawful  harvest  and 
trade  in  these  species. 

Timetable: 


Action 


DM*  FR  CMa 


NPRM 

11/0(V02 

NPRM  CoTfiment 

12/00/02 

Period  End 

Rnal  Action 

01/00A)3 

Regulatory  Flexibility  Analysis 
Raquirad:  Yes 

Small  Entities  Affected:  Businesses, 

Governmental  Jurisdictions 

Government  Levels  Affected:  Federal 

Agency  Contact:  Dean  Swanson.  Chief, 
International  Fisheries  Division, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2276 
Email:  dean.swanson@noaa.gov 

RIN:  0648-AP74 

603.  AMENDMENT  10  TO  THE 
COASTAL  PELAGIC  SPEaES 
FISHERY  MANAGEMENT  PLAN 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  None 

Abstract:  Amendment  10  to  the  Coastal 
Pelagic  Species  Fishery  Management 
Plan,  would  (1)  establish  a  capacity 


goal  for  the  limited  entry  fishery  (LE), 
provide  for  LE  permit  transferability  to 
achieve  and  maintain  the  capacity,  and 
establish  a  process  for  considering  new 
LE  permits;  and  (2)  establish  a 
maximum  sustainable  jdeld  (or  proxy) 
for  market  squid  that  will  address  the 
Magnuson-Stevens  Fishery  Management 
Act  requirement  that  "Conservation  and 
management  measures  shall  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  3rield 
fitjm  each  fishery  in  the  United  States 
fishing  industry." 

Timetable: 


Action 


Date  FR  Cite 


NPRM  11/00/02 

NPRM  Comment  12/00/02 

Penod  End 

Regulatory  Flexibility  Arwiysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Svein  Fougner, 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration, 
Southwest  Region,  501  W.  Ocean 
Boulevard,  Long  Beach,  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AP87 


604.  •  IFQ  RECORDKEEPING  AND 
REPORTING  REQUIREMENTS  FOR 
CATCHER  VESSELS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  None 

AtMtract:  This  rulemaking  will  revise 
the  submittal  time  limit  for  the 
individual  fishing  quotas  (IFQ)  prior 
notice  of  landing;  will  combine  the  IFQ 
shipment  report  into  the  groundfish 
product  transfer  report;  wdll  remove  the 
vessel  clearance  requirement;  will 
remove  authorized  IFQ  ports  of  landing 
from  Table  14;  and  will  revise  the  IFQ 
departure  report. 

Timetable: 


Action 


Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AP92 


605.  •  AMENDMENT  TO  RSHERY 
MANAGEMENT  PLAN  FOR  REEF  RSH 
RESOURCES  OF  GULF  OF  MEXICO 
TO  SET  10-YEAR  REBUILDING  PLAN 
FOR  RED  GROUPER 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  622 

l.egal  Deadline:  None 

Abstract:  In  October  2000,  the  National 
Marine  Fisheries  Servige  (NMFS) 
issued  a  determination  that  the  Gulf  of 
Mexico  red  grouper  stock  is  overfished 
and  undergoing  overfishing.  This 
determination  was  based  on  the  results 
of  a  1999  red  grouper  stock  assessment. 
Once  a  stock  is  determined  to  be 
overfished  the-Magnuson-Stevens  Act 
requires  the  Gulf  of  Mexico  Fishery 
Management  Council  within  one  year 
to  submit  a  plan  to  NMFS  to  end 
overfishing  and  rebuild  the  stock  to  a 
level  capable  of  sustaining  maximiun 
sustainable  yield  on  a  continuing  basis. 
The  proposed  rebuilding  plan  contains 
alternatives  that  would  implement  a  10- 
year  rebuilding  plan  for  red  grouper 
including  a  recreational  and 
commercial  shallow-water  grouper 
closed  season,  recreational  bag  limits, 
movement  of  the  commercial  longline 
gear  boundary,  and  a  reduction  of  the 
shallow-water  groUper  quota  by  an 
amoimt  consistent  with  a  45  percent 
reduction  in  commercial  red  grouper 
harvest.  The  rebuilding  plan  also 
contains  alternatives  for  establishing 
red  grouper  sustainable  fishing 
parameters  (e.g.,  maximum  sustainable 
yield,  optimimi  yield,  maximum  fishing 
mortality  rate,  minimum  stock  size 
threshold). 

Timetable: 


FR  Cits        Action 


FR  Cite 


NPRM 

11/00/02 

NPRM 

11/00«)2 

NPRM  Comment 

12AX>/02 

NPRM  Ckxnnfient 

01/00/03 

Period  End 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 


Regulatory  Flexit>ility  Analysis 
Required:  Yes 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9^  2002 /Unified  Agenda  74403 


DOC— NOAA 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Agency  Contact:  Joseph  Powers, 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AP95 


606.  •  2003  OBSERVER  PROGRAM 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  I80i  et  seq 
CFR  Citation:  50  CFR  679 
Legal  Deadline:  None 
Abstract:  This  regulatory  rulemaking 
would  extend  through  2007,  the 
existing  regulations  for  the  Interim 
North  Pacific  Groundfish  Observer 
Program  (Observer  Program)  (50  CFR 
679.50).  which  othenvise  expire 
December  31,  2002.  Fvulher,  this 
■proposed  action  would  improve 
regulations  governing  the  relationship 
between  NMFS  and  the  observer 
providers  and  observers  through 
modifications  to  existing  observer  and 
observer  provider  responsibilities, 
including  several  new  regulations.  It 
would  also  ensure  that  the 
administrative  procedures  NMFS  uses 
in  dealing  with  observer  providers  and 
observers  are  compliant  with  the 
Administrative  Procedures  Act.  This 
action  also  would  increase  the  ability 
of  NMFS  to  interact  effectively  with 
observers,  fishermen,  and  processing 
plant  employees  by  granting  to  NMFS 
the  authority  to  place  NMFS  staff  and 
authorized  agents  aboard  groimdfish 
vessels  and  at  shoreside  and  stationary 
floating  processors  that  require  observer 
coverage. 
Timetable: 


Action 


Date         FR  Cite 


NPRM  11/00/02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  )ames  W.  Balsiger, 
Administrator.  Alaska  Region. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 


Proposed  Rule  Stage 


Administration.  NMFS.  P.O.  21668. 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQ05 

607.  e  REGULATORY  AMENDMENT 
TO  SECTION  679  PERMITS  OR 
PERMIT-RELATED  ISSUES 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  679 
Legal  Deadline:  None 
Abstract:  This  rulemaking  would  revise 
several  sections  of  regulations  that 
pertain  to  permits  or  permit-related 
issues  by  technical  edits  and 
clarifications  to  existing  requirements, 
removal  of  obsolete  text,  and 
clarification  and  simplification  of  text, 
hi  addition,  this  rulemaking  would 
combine  the  registered  buyer  permit 
with  the  federal  processor  permit  when 
a  shoreside  processor  does  both  IFQ 
and  groundfish.  This  would  be 
accomplished  by  adding  an 
endorsement  to  the  Federal  processor 
permit. 
Timetable:  


Timetable: 


Action 


FR  Cite 


NPRM  11AX)/02 

NPRM  Comment  12AXI/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
Agency  Contact:  James  W.  Balsiger, 
Administrator.  Alaska  Region, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administi^ation,  NMFS.  P.O.  21668, 
Juneau.  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQ07 

608.  •  2003  INITIAL  SPEaHCATIONS 

FOR  ATLANTIC  MACKEREU  SQUID, 

AND  BUTTERHSH 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

Legal  Deadline:  None 

Abstract:  The  action  proposes  initial 

specifications  for  the  2003  fishing  year 

for  Atlantic  mackerel,  squid,  and 

butterfish. 


Action 


FR  Cite 


NPRM  11/0a«)2 

NPRM  Comment  1 2/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul. 
Regional  Administrator,  Northeast 
Region.  NMFS.  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ15 


609.  e  PACIHC  COAST  GROUNDRSH 
RSHERY;  ANNOUNCEMENT  OF  THE 
2003  GROUNDRSH  RSHERY 
SPEaRCATlONS  AND  MANAGEMENT 
MEASURES 

Priority:  Economically  Significant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legel  Deadline:  None 

Abstract:  This  rulemaking  will 
implement  the  2003  annual 
specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM 

12AXV02 

NPRM  Comment 

01/00/03 

Period  End 

Final /Action 

02AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region.  NMFS.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  7600 
Sand  Point  Way  NE,  Building  1, 
Seattie.  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AQ18 
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610.  •  REGULATORY  AMENDMENT 
TO  ADJUST  PERMIT  RENEWAL 
REQUIREMENTS  AND 
TRANSFERABILITY  RESTRICTIONS  IN 
NWHIS  HOOMALU  ZONE  AND  MAU 
UMITED  ACCESS  PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  Final,  Statutory. 
February  2003,  Final  Rule  -  adjust 
permit  renewal 

requirements/transferability  restrictions 
in  NWHI  Hoomalu  Zone  and  Mau 
Limited  Access  Programs. 

AtMtract:  This  measure  would  remove 
the  annual  landings  requirement  for 
permit  renewal  retroactive  to  December 
4,  2000.  which  is  the  date  the 
Northwestern  Hawaiian  Islands  Reserve 
(NWHI)  was  established  and  when 
restrictions  on  fishing  in  the  NWHI 
became  uncertain. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 

11/00/02 

NPRM  Comment 

01/00A)3 

Period  End 

Final  Action 

02/00A)3 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Charles  ICamella. 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AQ20 

611.  •  SECRETARIAL  AMENDMENT  2 
TO  REEF  FISH  RSHERY 
MANAGEMENT  PLAN  TO  SET 
GREATER  AMBERJACK 
SUSTAINABLE  FISHERIES  ACT 
TARGETS  AND  THRESHOLDS  AND 
TO  SET  REBUILDING  PLAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  622 

Legal  Deadline:  NPRM,  Statutory, 

December  2002. 

Final,  Statutory,  lanuary  2003. 

Abstract:  The  greater  amberjack 
resource  in  the  Gulf  of  Mexico  was 


declared  overfished  by  the  National 
Marine  Fisheries  Service  (NMFS)  on 
February  9,  2001.  This  determination 
was  based  on  the  2000  greater 
amberjack  stock  assessment  conducted 
by  the  NMFS  Southeast  Fisheries 
Science  Center  (SEFSC)  (Turner  et  al. 
2000)  and  the  December  2000  Report 
of  the  Reef  Fish  Stock  Assessment 
Panel  (RFSAP)  (GMFMC  2000).  The 
results  of  several  analyses  indicated 
that  the  stock  biomass  was  below  the 
level  needed  to  sustain  harvest  at 
maximum  sustainable  yield  (MSY), 
with  the  best  estimate  indicating  that 
the  stock  biomass  was  at  less  than  half 
the  biomass  needed  to  sustain  MSY, 
below  the  minimum  level  allowed 
under  the  1998  NMFS  National 
Standard  Guidelines. 
Currently,  the  Reef  Fish  Fishery 
Management  Plan  (FMP)  requires  that 
overfished  stocks  be  restored  to  a  level 
of  20  percent  transitional  spawning 
potential  ratio  (SPR)  within  one  and  a 
half  generation  times.  A  generation 
time  is  the  average  time  it  would  take 
a  year  class  in  an  unfished  population 
to  replace  itself.  However,  in  order  to 
comply  with  the  requirements  of  the 
NMFS  National  Standard  Guidelines 
(NSG),  new  biomass  based  targets  and 
recovery  time  frame  parameters  need  to 
be  implemented.  The  greater  amberjack 
resource  is  not  considered  by  NMFS  to 
be  undergoing  overfishing  at  this  time 
due  to  Council  actions  taken  in  1997 
and  1998  as  cited  in  section  3.0  (1998 
is  the  final  year  of  data  in  the  stock 
assessment).  Consequently,  actions  to 
further  reduce  fishing  mortality  are  not 
needed  at  this  time. 
This  secretarial  amendment  proposes 
no  changes  to  the  current  fishing 
regulations  for  greater  amberjack,  but 
does  propose  to  establish  new  biomass 
based  targets  and  thresholds  as  well  as 
the  establishment  of  a  ten-year 
rebuilding  plan.  These  measures  would 
be  in  compliance  with  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
Sustainable  Fisheries  Act  (SFA),  NMFS 
NSGs,  and  NMFS  technical  guidance 
on  implementing  National  Standard  1 
(Restrepo  et  al.  1998). 

Timetable: 


Action 


FR  Ctle 


NPRM  11/00/02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analyaia 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers, 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AQ24 

612.  •  AMENDMENT  2  TO  MONKHSH 
nSHERY  MANAGEMENT  PLAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

l.egal  Deadlirte:  None 

Abstract:  Amendment  2  to  the 

Monkfish  Fishery  Management  Plan 
would  address  essential  fish  habitat 
and  bycatch  issues  and  revise  the 
management  program. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00/02 

NPRM  Comment  01AXV03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ25 

613.  •  ANNUAL  SPEanCATIONS  FOR 
THE  ATLANTIC  BLUEHSH  RSHERY 
FOR  RSHING  YEAR  2003 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

Legal  Deadline:  None 

Abstract:  This  action  would  implement 
the  annual  specifications  for  the 
Atlantic  Bluefish  Fishery  for  fishing 
year  2003. 

Timetable: 


Action 


Date 


FR  CHS 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
12/00/02 
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Regulatory  Rexibiilty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul. 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 
RIN:  0648-AQ26 


614.  •  AMENDMENT  1  TO  THE 
ATLANTIC  HERRING  RSHERY 
MANAGEMENT  PLAN  (FMP)  AND 
AMENDMENT  2  TO  THE  ATLANTIC 
SALMON  FMP 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  648 
l.egal  Deadline:  None 
Abstract:  These  amendments  wovdd 
address  essential  fish  habitat 
conservation  measures. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  03«)0/03 

NPRM  Comment  04/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ27 


615.  e  FRAMEWORK  15  TO  THE 
ATLANTIC  SEA  SCALLOP  FISHERY 
MANAGEMENT  PLAN 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  IBOI  et  seq 
CFR  Citation:  50  CFR  648 
Legal  Deadline:  None 

Abstract:  This  fi^mework  action  would 
implement  management  measures  for 
fishing  year  2003-2004  in  the  Atlantic 
sea  scallop  fishery. 

Timetable: 


Action 


FR  Cite 


NPRM 


01/00/03 


Proposed  Rule  Stage 


Action 


Date 


FR  CHa 


Timetable: 


NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ28 

616.  e  FRAMEWORK  2  TO  THE 
MONKFISH  HSHERY  MANAGEMENT 
PLAN 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  648 
Legal  Deadline:  None 
Alwtract:  This  fi^mework  would 
amend  the  overfishing  criteria  in  the 
Monkfish  Fishery  Management  Plan 
and  establish  measures  for  fishing  year 
2003-2004. 

Timetable: 


Action 


Date 


FR  Cite 


Action 


FR  CHa 


NPRM  11/00«)2 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Patricia  KurkiU, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ30 


NPRM  04/Oam 

NPRM  Comment  05/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ29 

617.  e  ANNUAL  SPEanCATK)NS  FOR 
nSHING  YEAR  2003  FOR  THE 
SUMMER  FLOUNDER,  SCUP,  AND 
BLACK  SEA  BASS  RSHERY 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq^ 
CFR  Citation:  50  CFR  648 
Legal  Deadline:  None 
Abstract:  This  action  would  establish 
annual  specifications  for  the  simuner 
flounder,  scup  and  black  sea  bass 
fishery  for  fishing  year  2003. 


618.  •  ANNUAL  SPECIRCATIONS  FOR 
THE  SURF  CLAM  AND  OCEAN 
QUAHOG  RSHERiES  FOR  RSHING 
YEAR  2003 

Priority:  Substantive,  Nonsignificant 
|.egal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  648 
l.egal  Deadline:  None 
Abstract:  This  action  would  implement 
the  annual  specifications  for  the  surf 
clam  and  ocean  quahog  fisheries  for 
fishing  year  2003. 

Timetal>le: 


Action 


Date 


FR  Cits 


NPRM  11/00«)2 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agertcy  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ31 


619.  e  RECREATIONAL  MEASURES 
FOR  THE  SUMMER  FLOUNDER. 
SCUP,  AND  BLACK  SEA  BASS 
RSHERY  FOR  RSHING  YEAR  2003 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

l.egal  Deadline:  None 

Abstract:  This  action  would  implement 

recreational  measures  for  the  2003 
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fishing  year  for  the  summer  flounder, 
scup,  and  black  sea  bass  fishery. 

Timetable: 


Action 


Data 


FR  cn* 


NPRM  02/0(V03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul. 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ32 

620.  •  SPECIRCATIONS  FOR  THE 
ATLANTIC  HERRING  RSHERY  FOR 
nSHERY  YEAR  2003 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

l.egai  Deadline:  None 

Abstract:  This  action  would  implement 
specifications  for  the  2003  fishing  year 
for  the  Atlantic  herring  fishery. 

Timetable: 


Action 


CM*         FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ33 

621.  •  SPECIFICATIONS  FOR  THE 
2003-2004  RSHING  YEAR  FOR  THE 
SPINY  DOGRSH  RSHERY 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

l-egal  Deadline:  None 


Abstract:  This  action  would  implement 
specifications  for  the  2003-2004  fishing 
year  for  the  spiny  dogfish  fishery. 

Timetable: 


Action 


Dele  FR  CM* 


NPRM  01/00/03 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ34 

622.  •  FRAMEWORK  37  TO  THE 
NORTHEAST  MULTISPECIES  RSHERY 
■MANAGEMENT  PLAN 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

Legal  Deadline:  None 

Abstract:  This  fitimework  action  would 
establish  year-4  measures  for  the 
whiting  fishery. 

Timetable: 


Action 


Oat*  FR  Cite 


NPRM 

NPRM  Comment 
Penod  End 


01/00/03 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester.  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ35 

623.  •  ATLANTIC  HIGHLY 
MIGRATORY  SPECIES  (HMS);  BIGEYE 
TUNA  AND  SWOROFISH  TRADE 
STATISTICAL  DOCUMENT 
PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  16  USC  971  et  seq: 
16  USC  1801  et  seq 


CFR  Citation:  50  CFR  635 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  is  to 
comply  with  the  recommendations  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
to  establish  statistical  docimient 
programs  for  trade  of  swordfish  and 
bigeye  txma.  This  regidation  vdll 
require  all  dealers,  who  export  or 
import  swordfish  or  bigeye  tima, 
complete  a  statistical  document  and 
ensure  the  docimient  accompanies  the 
shipment.  The  purpose  of  the  ICCAT 
recommendation  and  this  regulation,  is 
to  assist  in  the  conservation  of 
swordfish  and  bigeye  tima,  improve  the 
reliability  of  statistical  information  of 
catches  and  to  assist  ICCAT  with  the 
elimination  of  illegal,  unreported  and 
unregidated  fishing  operations. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  11/00/02 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  Rogers,  Chief 
for  Highly  Migratory  Species, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Room  13563,  Bldg. 
SSMC3.  Stop  F/SFl,  Office  of 
Sustainable  Fisheries,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2347 
Fax:  301  713-1917 

RIN:  064&-AQ37 

624.  •  ATLANTIC  HIGHLY 
MIGRATORY  SPEaES  (HMS);  2003 
BLUERN  TUNA  QUOTA 
SPEaPICATIONS  AND  EFFORT 
CONTROLS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  971  et  seq; 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  635 

Legal  Deadline:  None 

Abstract:  NMFS  proposes 
specifications  for  the  Atlantic  bluefin 
tima  (BFT)  fishery  to  set  BFT  quotas 
and  General  category  effort  controls  for 
the  2003  fishing  year.  This  action  will 
implement  the  U.S.  annual  BFT  quota 


DOC— NOAA 


as  recommended  by  the  International 
Commission  on  Conservation  of 
Atlantic  Tunas  and  allocate  that  quota 
among  the  domestic  fishing  categories. 
Effort  controls  for  the  General  category 
will  allocate  monthly  quotas  and  set 
certain  restricted  fishing  days. 

Timetable: 


Phone:  301  713-2347 
Fax:  301  713-1917 

RIN:  0648-AQ39 


Action 


Date 


FR  Cits 


NPRM  02AXy03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  AffMted:  None 

Agency  Contact:  Chris  Rogers,  Chief 
for  Hi^y  Migratory  Species. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Room  13563,  Bldg. 
SSMC3,  Stop  F/SFl.  Office  of 
Sustainable  Fisheries,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2347 
Fax:  301  713-1917 

RIN:  0648-AQ38 


625.  e  ATLANTIC  HIGHLY 

MIGRATORY  SPECIES  (HMS);  SMALL 

COASTAL  SHARK  COMMERaAL  AND 

RECREATIONAL  MAf4AGEMENT 

MEASURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  971  et  seq; 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  635 

Legal  Deadline:  None  > 

Abstract:  The  rule  would  address  small 

coastal  shark  commercial  and 

recreational  management  measures 

based  on  a  new  stock  assessment. 

Timetable: 


Action 


DM0 


FR  Cite 


NPRM  11/00«)2 

NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Leveia  Affected:  None 
Ager>cy  Contact:  Chris  Rogers,  Chief 
for  Highly  Migratory  Species, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Room  13563,  Bldg. 
SSMC3,  Stop  F/SFl,  Office  of 
Siistainable  Fisheries,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 


626.  •  ATLANTIC  HIGHLY 
MIGRATORY  SPEOES  (HMS);  LARGE 
COASTAL  SHARK  COMMERCIAL  AND 
RECREATIONAL  MANAGEMENT 
MEASURES 

Priority:  Substantive,  Nonsigmficant 
Legal  Authority:  16  USC  971  et  seq; 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  635 

Legal  Deadline:  None 

Abstract:  The  rule  wot  d  address  large 

coastal  shark  commer  lal  and 

recreational  managei..  jnt  measures 

based  on  a  new  stock  assessment. 

Timetable:  


Action 


FR  Cits 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Busines^s 
Government  i.evels  Affected:  None 

Agency  Contact  Chris  Rogers,  Chief 
for  Hi^y  Migratory  Species, 
Department  of  Commwce,  National 
Oceanic  and  Atmospheric 
Administration,  Room  13563,  Bldg. 
SSMC3,  Stop  F/SFl,  Office  of 
Sustainable  Fisheries,  1315  East-West 
Highway.  Silver  Spring.  MD  20910 
Phone:  301  713-2347 
Fax:  301  713-1917 

RIN:  0648-AQ40 


Proposed  Rule  Stage 


sets  of  gillnets  at  night  ft'om  November 
15  through  March  31,  annually  to 
reduce  the  risk  of  entanglement  of  large 
whales,  including  the  western  North 
Atlantic  right  whale. 
This  rule  was  published  on  March  27, 
2002.  in  the  Federal  Register  under  RIN 
0648- AN88. 

Timetable: 


Action 


FR  Cits 


627.  •  TAKING  OF  MARINE  MAMMALS 
INCIDENTAL  TO  COMMERCIAL 
FISHING  OPERATK)NS;  ATLANTA 
LARGE  WHALE  TAKE  REDUCTION 
PLAN  REGULATIONS 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1361  et  seq 
CFR  Citation:  50  CFR  216 
l.egai  Deadline:  None 

AlBStract:  NMFS  is  amending  the 
regulations  that  implement  &e  Atlantic 
Large  Whale  Take  Reduction  Plan, 
specifically  wdth  regard  to  the  straight 
set  of  gillnets  in  the  southeast  U.S. 
Restricted  Area  in  waters  off  the  coasts 
of  Georgia  and  Florida.  The  intent  of 
this  proposed  rule  is  to  prohibit  straight 


NPRM  ^^/oom2 

NPRM  Comment  1 2/00/02 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Lawson, 
Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2322 
Email:  patricia.lawson@noaa.gov 

Related  RIN:  Related  To  0648-AN88 
RIN:  0648-AQ42 

628.  e  EFH  AMENDMENTS  TO  THE 
BOTTOMRSH,  CRUSTACEANS,  AND 
PREaOUS  CORALS  FMPS 
Priority:  Substantive,  Nonsignificant 
i.egal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  660 

Legal  Deadline:  NPRM,  Statutory. 
February  2003,  Proposed  rule  to 
implement  FMP  amendments. 
Final,  Statutory,  May  2003,  Final  rule 
to  implement  FMP  amendments. 

Abstract:  Amendment  8,  to  the 
Bottomfish  FMP,  Amendment  12  to  the 
Crustaceans  FMP,  and  Amendment  6  to 
the  Precious  Corals  FMP  would  revise 
the  EFH  portions  of  the  subject  FMPs 
and  include  the  Commonwealth  of  the 
Northern  Mariana  Islands  and  the 
Pacific  Remote  Island  Areas  exclusive 
economic  zones  imder  Western  Pacific 
•Fishery  Management  Coimcil 
developed  management  plans. 

Timetable:  


Action 


FR  Gil* 


NPRM 

NPRM  Comment 
Period  End 


02AXV03 
04/00/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 
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Proposed  Rule  Stage 


Agency  Contact:  Dr.  Charles  Karnella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard.  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AQ43 


629.  •  INCREASE  IN  ALLOWABLE 
PERCENTAGE  OF  POLLOCK  ROE 

Priority:  Routine  and  Frequent 

Legal  AuttKXlty:  16  USC  773  et  seq: 
16  USC  1801  et  seq:  16  USC  3631  et 
seq:  PL  106-ai;  PL  105-277 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  None 

At>stract:  This  regulatory  amendment 
would  increase  from  7  to  9  percent  the 
percentage  of  pollock  roe  that  may  be 
retained  by  operators  of 
catcher/processors  and  motherships 
processing  pollock  harvested  in  the 
BSAI.  This  action  is  necessary  because 
catcher/processors  and  motherships 
have  been  able  to  increase  their  pollock 
roe  recovery  rate  since  the  passage  of 
the  American  Fisheries  Act  through 
cooperative  fishing  practices  and  more 
precise  timing  of  fishing  activity. 

Tlmatabla: 


Action 


Dal*        FR  CHa 


NPRM  02AXV03 

NPRM  Comment  04/00/03 

Peiiod  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger. 
Administrator.  Alaska  Region, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Jimeau.  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQ44 

630.  •  OPENING  WATERS  TO  PACIFIC 
COO  POT  RSHING  OFF  CAPE 
BARNABAS  AND  CATON  ISLAND  IN 
THE  GULF  OF  ALASKA 

Priority:  Info./Admin./Other 

l.egal  Authority:  16  USC  I80i  et  seq 

CFR  Citation:  50  CFR  679 

None 


AtMtract:  This  action  would  remove 
restriction  on  directed  fishing  for 
Pacific  cod  by  federally  permitted 
vessels  using  pot  gear  in  waters  within 
3  nm  of  Cape  Barnabas  and  Caton 
Island  Steller  sea  lion  haulouts  in  the 
Gulf  of  Alaska.  This  action  is  necessary 
to  provide  consistency  between  State  of 
Alaska  and  Federal  fishing  regulations. 

Timetable: 


Action 


Data 


FR  Cita 


NPRM  02/00/03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQ45 

631.  •  SEASONAL  ADJUSTMENT  OF 
CLOSURE  AREAS  TO  POLLOCK  AND 
PACIHC  COD  TRAWL  RSHING  IN 
WATERS  OFF  CAPE  SARICHEF  IN 
THE  BERING  SEA  SUBAREA 

Priority:  Info./Admin./Other 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  None 

Abstract:  This  action  will  seasonally 
close  a  portion  of  waters  located  near 
Cape  Sarichef  in  the  Bering  Sea  subarea 
to  vessels  using  trawl  gear  for  directed 
fishing  for  pollock  and  Pacific  cod. 
This  action  is  necessary  to  support 
NMFS-sponsored  research  on  the  effect 
of  fishing  on  localized  abimdance  of 
Pacific  cod  and  support  a 
comprehensive  program  of  Steller  sea 
lion  protection  measures  research. 

Timetable: 


Action 


FR  Cita 


NPRM  02/00/03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region. 


Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
AdministraUon,  NMFS,  P.O.  21668, 
Jimeau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQ46 

632.  AMEND  REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1371(a)(6) 

CFR  Citation:  50  CFR  216 

Legal  Deadline:  None 

Abstract:  This  action  implements 
certain  changes  in  the  prohibitions  on 
importing  or  exporting  marine 
mammals  or  marine  mammal  parts  and 
products  that  occurred  with  the 
enactment  of  the  Marine  Mammal 
Protection  Act  Amendments  of  1994 
(Pub.  L.  104-238).  This  action  prohibits 
the  export  of  marine  mammals  or 
marine  mammal  products  for  piuposes 
other  than  public  display,  scientific 
research,  or  enhancing  the  survival  of 
a  species  or  stock  and  establishes  three 
new  categories  of  exceptions  to  the 
prohibition  on  importing  marine 
mammal  parts  and  products.  This  is  a 
noncontroversial  action  that  is  not 
significant  as  it  will  have  only  minor 
effects  on  a  small  number  of  people, 
most  of  whom  will  benefit  by  the  new 
exceptions. 

Timetable: 


Action 


Data  FR  CHa 


NPRM  07/00^ 

NPRM  Comment  09/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gene  Nitta,  Marine 
Resource  Manager,  Office  of  F^rotected 
Resources,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2289 

RIN:  0648-AH83 


633.  PREVENTING  HARASSMENT 
FROM  HUMAN  ACTIVITIES  DIRECTED 
AT  MARINE  MAMMALS  IN  THE  WILD 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 
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CFR  Citation:  50  CFR  216 

Legal  Deadline:  None 

Abstract:  This  rule  would  prohibit  the 

public  fit)m  svyimming  with  or 

otherwise  interacting  with  dolphins 

and  other  marine  mammals  in  the  wild. 

Timetable:  


Action 


FR  CMe 


01/30«)2  67  FR  4379 
04A)1A)2 

06/00/03 
08/00/03 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 

Regulatory  Flexibility  Analysis 

Requirad:  No 

Government  Levels  Affadad:  None 

Agency  Contact:  Trevor  Spradlin, 

Marine  Mammal  Biologist,  Office  of 

Protected  Resources,  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration,  1315 

East-West  Highway,  Silver  Spring,  MD 

20910 

Phone:  301  713-2289 

Email:  trevor.8pradlin@noaa.gov 

RIN:  0648-AN43 
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Fax:  301  713-0376 

Email:  terri.jordan@noaa.gov 

RIN:  0648-AO37 


634.  ENDANGERED  AND 

THREATENED  SPECIES:  PERMTT 

EXEMPTK>NS 

Priority:  Substantive,  Nonsignificant. 

Major  status  under  5  USC  801  is 

undetermined. 

Unfunded  Mandataa:  Undetermined 

Legal  Authority:  16  USC  1531  et  seq; 
16  use  742a  et  seq;  31  USC  9701 

CFR  Citation:  50  CFR  222 

Legal  Deadline:  None 

Abstract:  NMFS  is  providing 
exceptions  to  prohibitions  to  allow 
Federal  and  State  employees  to  perform 
conservation  activities. 

Tlmetat>ie:  


635.  CAPTIVE  STELLER  SEA  UONS 
Priority:  Substantive,  Nonsignificant 
Unfunded  Mandates:  Undetermined 

Legal  Authority:  16  USC  1531-1543;  16 

USC  1361  et  seq 

CFR  Citation:  50  CFR  223 

Legal  Deadline:  None 

Abstract:  This  rule  is  to  provide 
exception  to  captive  Steller  sea  lions 
(those  captured  before  listing)  to  assist 
the  public  display  community  in 
conmierce  involving  these  aidmals. 

Timetable:  


regulations,  NMFS  must  determine  that 
these  takings  will  have  a  negligible 
impact  on  the  affected  species  and 
stocks  of  marine  mammals  and  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  marine  mammal 
species  or  stocks  for  subsistence  uses. 

TImetabIa: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


06AXV03 
07/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affadad: 

Undetermined 

Agency  Contact:  Jennifer  Lyn 

SUdmore,  Department  of  Commerce, 

National  Oceanic  and  Atmospheric 

Administration,  Room  13710, 1315 

East-West  Highway,  Silver  Spring.  MD 

20910 

Phone:  301  713-2289 

Fax:  301  713-0376 

Email:  jennifer.skidmore@noaa.gov 

RIN:  0648-AO61 


636.  TAKING  MARINE  MAMMALS 
INaDENTAL  TO  ROCKET  LAUNCHES 
FROM  THE  KODIAK  LAUNCH 
COMPLEX,  KODIAK  ISLAND,  ALASKA 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  216 


Action 


Data         FR  Cite       Legal  Deadline:  None 


NPRM  12AXV02 

Regulatory  FlexIbHIty  Analysis 

Required:  No 

Government  Lavela  Affected:  None 

Agency  Contact:  LaMont  Jackson, 

Fishery  Biologist,  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration,  1315 

East-West  Hi^way,  Silver  Spring,  MD 

20910 

Phone:  301  713-1401 


Action 


FR  Cits 


11/05/01   66  FR  55909 
12/05/01 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM  06«)0/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Governmental 

Jurisdictions 

Government  Levels  Affected:  State 

Agency  Contact:  Kenneth 
Hollingshead,  Fishery  Biologist, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources,  1315  East-West  Highway, 
Room  13600,  Silver  Spring,  MD  20910 
Phone:  301  713-2322 
Fax:  301  713-0376 
Email:  ken.hollingshead@noaa.gov 

RIN:  0648-AP62 


637.  a  DESK3NAT1NG  THE  EASTERN 
NORTH  PACIFK;  SOUTHERN 
RESIDENT  STOCK  OF  KILLER 
WHALES  AS  DEPLETED 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  I383b 
CFR  Citation:  50  CFR  216 
Legal  Deadline:  None 

Abstract:  NMFS  anticipates 
promulgating  regulations  to  designate 
the  Eastern  North  Pacific,  Southern 
Resident  stock  of  killer  whales  as 
depleted  under  the  Marine  Mammal 
Protection  Act. 

Timetable: 

Action 


FR  Cita 


Abstract:  NMFS  has  received  a  request 
from  the  Alaska  Aerospace 
Development  Corporation  (AAiXI)  for  a 
Letter  of  Authorization  (LOA)  to  take 
small  numbers  of  marine  mammals 
incidental  to  rocket  launches  from  the 
Kodiak  Launch  Con^)lex  (KIX:),  Kodiak 
Island,  Alaska.  As  a  result  of  that 
request,  NMFS  is  proposing  regulations 
that  would  authorize  the  incidental 
taking  of  a  small  number  of  marine 
mammals.  In  order  to  issue  such 


06/28A)2  67FR43586 
08/30/02 


ANPRM 

ANPRM  Comnwnt 
Period  End 

NPRM  ^^mm^ 

NPRtt  Comment  12/0(V02 

Period  End 

Regulatory  Flexibility  Analyais 
Required:  No 

Government  Lsvels  Affected:  None 
Agency  Contact:  Thomas  C.  Eagle. 
Fishery  Biologist,  Department  of 
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Conunerce,  National  Oceanic  and 
Atmospheric  Administration,  Room 
13725,  Office  of  Protected  Resources, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910 

Phone:  301  713-2055 
Fax:  301  713-4060 
Email:  tom.eagle@noaa.gov 

RIN:  0648-AQOO 

638.  •  TAKING  OF  MARINE  MAMMALS 
INaOENTAL  TO  COMMERCIAL 
FISHING  OPERATIONS;  ATLANTIC 
LARGE  WHALE  TAKE  REDUdlON 
PLAN  REGULATK>NS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  229 

Legal  Deadline:  None 

Abstract:  This  proposed  regulatory 
action  is  related  to  RIN  0648-AN88,  a 
final  rule  which  amended  the 
regulations  that  implement  the  Atlantic 
Large  Whale  Take  Reduction  Plan  and 
established  a  E>ynamic  Area 
Management  (DAM)  program.  This 
proposed  regulatory  action  involves  the 
identification  of  acceptable  fishing 
practices  and  gear  which  could  be  used 
under  the  DAM  program. 

TbnstaMe: 


Agency  Contact:  Mary  A.  Colligan, 
Assistant  Regional  Admisistrator, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS/Protected 
Resources,  Protected  Resources 
Division,  One  Blackburn  Drive, 
Gloucester,  MA  01930 
Phone:  978  281-9116 
Fax:  978  281-9394 

Related  RIN:  Related  To  0648-AN88 

RIN:  0648-AQ04 


NATIONAL  OCEAN  SERVICE/OFFTCE 
OF  OCEAN  AND  COASTAL 
RESOURCE  MANAGEMENT 


639.  REVISK)N  OF  OVERFUGHT 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1431  et  seq 

CFR  Citation:  15  CFR  922 

Legal  Deadline:  None 

Abstract:  These  regulations  are  being 
revised  to  clarify  that  they  are  for 
resource  protection  purposes. 

THnstabie: 

Action 


West  Highway,  Silver  Spring,  MD 

20910 

Phone:  301  713-3125 

RIN:  0648-AI91 


640.  •  GRAY'S  REEF  NATIONAL 
MARINE  SANCTUARY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1434;  16  USC 
1439 

CFR  Citation:  15  CFR  922.90  to  922.92 

l.egal  Deadline:  None 

t 

Abstract:  This  action  will  amend 
regulations  and  designation  document 
for  the  Cray's  Reef  National  Marine 
Sanctuary  to  clarify  that  the  sanctuary 
boundary  includes  submerged  lands; 
revise  regulations  on  placing  structures 
on  the  seabed,  fishing,  anchoring, 
discharges,  and  cultiu'al  resources;  and 
revise  procedure  for  issuing  sanctuary 
permits. 

Timetable: 


Action 


DMa  FR  OH* 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 


AcHon 


FR  OH* 


NPRM 

NPRM  Ckxnment 
Period  End 


11/00/02 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


NPRM  12/00/02 

Regulatory  Flexit>ility  Artalysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Debra  Malek, 
National  Marine  Sanctuary  Program, 
Department  of  Conunerce,  National 
Oceanic  and  Atmospheric 
Administration,  N  ORM  6,  1305  East- 


Date         FR  CM*       Government  Levels  Affected:  None 

Agency  Contact  Reed  Bohne, 
Manager,  Gray's  Reef  National  Marine 
Sanctuary,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  10  Ocean  Science 
Circle,  Savannah,  GA  31411 
Phone:  912  598-2345 
Fax:  912  598-2367 
Email:  reed.bohne@noaa.gov 

RIN:  0648-AQ41 


Department  of  Commerce  (DOC) 

National  Oceanic  and  Atmospheric  Administration  (NOAA) 


Rnal  Rule  Stage 


natk>nal  marine  rsheries 
servk:e 


AlMtract:  This  action  establishes 
measures  to  manage  the  halibut  charter 
boat  industry  off  Alaslca. 


641.  REGULATORY  AMENDMENT  TO 
ALLOCATE  PAQFIC  HAUBUT  TO  THE 
CHARTER  BOAT  FLEET 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  773c 

CFR  Citation:  50  CFR  300 


FR  CMi 


NPRM 

NPRM  Comment 

Pefiod  End- 
Final  Action 


01/28/02  67  FR  3867 
02/27/02 

12AXV02 


Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 


Regulatory  Flexibility  Analysis    . 
Required:  Yes 

Small  Entities  Affected:  Businesses 


Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaslca  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AK17 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


74411 


642.  PROPOSED  HIGHLY  MIGRATORY 
SPECIES  PROCESS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq; 
16  USC  971  et  seq 
CFR  Citation:  50  CFR  635 
l.egai  Deadline:  None 
Abstract:  NMFS  proposes  to  revise  the 
administrative  procedures  it  follows  to 
prepare  and  issue  highly  migratory 
species  (HMS)  fishery  management 
plans  (FMPs),  FMP  amendments  and 
implementing  regulations  for  the 
Atlantic  Ocean,  Gulf  of  Mexico  and 
Caribbean  Sea  in  response  to  recent 
amendments  to  the  Magnuson-Stevens 
Fishery  Management  Act. 

Timetable: 


(Comprehensive  SFA  Amendment)  that 
would  modify  and/or  add  homework 
procedures  to  the  FMPs  for  reef  fish, 
corals  and  reef  associated  plants  and 
invertebrates,  queen  conch,  and  spiny 
lobster.  These  FMP  fiamework 
modifications/additions  would  allow 
timely  modification/addition  of 
required  stock  parameters  and 
management  measures  related  to 
preventing  overfishing  and  rebuilding 
overfished  stocks.  The  intended  effect 
is  to  provide  a  more  efficient 
mechanism  for  implementation  of 
improved  estimates  of  stock  parameters 
and  necessary  management  measures  as 
better  information  becomes  available. 

Timetable: 


Action 


Date  FR  Cite 


09/18/97  62  FR  48990 
10/15/97 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  l.eveis  Affscted:  None 

Agsncy  Contact:  John  Dunnigan, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway.  Silver  Spring,  MD  20910 
Phone:  301  713-2334 
Email:  john.dunnigan@noaa.gov 

RIN:  0648-AK40 


643.  COMPREHENSIVE  AMENDMENT 
ADDRESSING  SUSTAINABLE 
RSHERIES  ACT  REQUIREMENTS 
REGARDING  OVERFISHING. 
BYCATCH,  nSHiNG  COMMUNITIES 
AND  PROVISIONS  FOR  FISHERY 
MANAGEMENT  PLANS  FOR  THE 
CARIBBEAN 

Priority:  Substantive.  Nonsignificant 

|.egal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  NMFS  proposes  regulations 
to  implement  those  provisions  of  the 
Comprehensive  Amendment 
Addressing  Sustainable  Fishery  Act 
(SFA)  Definitions  and  other  Required 
Provision  of  the  Magnuson-Stevens  Act 
in  the  FMP  of  the  U.S.  Caribbean 


Action 


FR  Cite 


Final  Rule 
Final  Action 

ftegulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Under  16  USC 
1853  note,  each  Regional  Fishery 
Management  Council  must  submit  to 
NMFS  amendments  to  its  fishery 
management  plans  and  any  associated 
proposed  regulations  bringing  them 
into  compliance  with  the  Sustainable 
Fisheries  Act  (P.L.  104-297).  Final 
regulations  to  be  published  within  30 
days  of  NPRM  comment  period. 

Agertcy  Contact:  Joseph  Powers, 
Acting  Regional  Administrator, 
Southeast  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-AL86 


Pacific  Observer  program,  including 
authority  to  place  NMFS  personnel 
onboard  fish  or  processing  vessels, 
revised  requirements  for  shoreside 
accommodations  for  observers,  and 
revisions  to  observer  coverage  levels. 

Timetable: 


05/01/02  67  FR  21598 
05/00/03 


644.  REGULATORY  AMENDMENT  TO 
CHANGE  THE  REGULATIONS 
IMPLEMENTING  THE  NORTH  PAaFIC 
OBSERVER  PROGRAM 
Priority:  Substantive,  Nonsignificant 
Legal  Auttwrity:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  679 

l.egal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  This  would  change  the 
regulations  implementing  the  North 


Action 


Date 


FR  Cite 


04/02/02  67  FR  15517 
05/01/02 

11/00«)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric - 
Administration,  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AM44 


645.  FRAMEWORK  REGULATORY 
AMENDMENT  FOR  THE  ATLANTIC 
HIGHLY  MIGRATORY  SPECIES  (HMS); 
RSHING  VESSEL  PERMITS;  CHARTER 
BOAT  OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  971  et  seq; 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  635 

4 

Legal  Deadline:  None 

Abstract:  This  fiamework  regulatory 

amendment  to  the  HMS  FMP  will 

adjust  gear/permitting/reporting 

requirements. 

Timetable:  


Action 


Dale 


FR  Cits 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/26/02  67  FR  20716 
05/23/02 

11/00/02 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affscted:  None 

Additional  Information:  Correction  to 
comment  period  end  date,  changing 
from  05/28/02  to  05/23/02,  was 
published  in  the  Federal  Register 
05/02/02,  67  FR  22165. 
Agsncy  Contact:  Chris  Rogers,  Chief 
for  Hig^y  Migratory  Species, 
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Rnal  Rule  Stage 


Department  of  Conunerce,  National 
Oceanic  and  Atmospheric 
Administration.  Room  13563.  Bldg. 
SSMC3.  Stop  F/SFl.  Office  of 
Sustainable  Fisheries,  1315  East- West 
Highway.  Silver  Spring,  MD  20910 
Phone:  301  713-2347 
Fax:  301  713-1917 

roN:  0648-AM91 


646.  IMPLEMENTATION  OF  WESTERN 
PAanC  CORAL  REEF  ECOSYSTEM 
FISHERY  MANAGEMENT  PLAN  (FMP) 

Priority:  Other  Significant 

L«gal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadlina:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Alwtract:  This  action  would  implement 
the  Western  Pacific  Ckiral  Reef 
Ecosystem  FMP.  Possible  initial 
management  measures  include  permit 
and  reporting  requirements,  framework 
procediues,  gear  restrictions,  harvest 
limits/restrictions,  marine  protected 
areas,  no  anchoring  zones,  etc. 

Tim«tat)la: 


Dal*         FR  CHa 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


09/24/02  67  FR  59624 
10/24/02 

oe/o(vo3 


Regulatory  Flexibility  Analyaia 
Required:  Yes 

Small  Entitiea  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Leveta  Affected: 

Undetermined 

Agency  Contact:  Dr.  Charles  Kamella. 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
Boulevard,  Suite  1110.  Honolulu.  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AM97 


647.  ATLANTIC  HIGHLY  MIGRATORY 
SPECIES  FISHERIES;  MONITORING 
OF  THE  ATLANTIC  BILLFISH  AND 
SWOROFISH  RECREATIONAL 
FISHERIES 

Priority:  Other  Significant 

Legal  Authority:  16  USC  971  et  seq: 
16  USC  1801  et  seq 


CFR  Citation:  50  CFR  635 

Legal  Deadline:  None 

AlMtract  The  International 
Commission  for  the  Conservation  of 
Atlantic  Tuna  recommended  that  the 
United  States  limit  annual  recreational 
landings  of  AUantic  blue  marlin  and 
white  marlin  to  250  marlin.  combined, 
for  2001  and  2002.  NMFS  may  consider 
an  adjustment  of  the  minimum  size,  as 
well  as  management  measure  to 
enhance  reporting  of  non-tournament 
landings  to  comply  with  the  ICCAT 
framework  provisions  of  Amendment  1 
to  the  Atlantic  Billfish  Fishery 
Management  Plan. 

Timetable: 


Action 


Dal*  FR  CM* 


OamonXi  65FR48671 
09/25/00 

12/26/01   66  FR  66386 
02/25/02 

11/00/02 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  /Vction 

Regulatory  Flexibility  Analyaia 
Required:  Yes 

Snwil  Entitiea  Affected:  Businesses 

Government  Levela  Affected:  None 

Agency  Contact:  Chris  Rogers,  Chief 
for  Highly  Migratory  Species, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Room  13563.  Bldg. 
SSMC3.  Stop  F/SFl,  Office  of 
Sustainable  Fisheries,  1315  East- West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2347 
Fax:  301  713-1917 

RIN:  0648-AN06 

648.  AMENDMENT  7  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
STONE  CRAB  RSHERY  OF  THE  GULF 
OF  MEXICO 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  654 

Legal  Deadline:  Final.  Statutory.  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Atwtract:  Amendment  7  woiUd  adopt 
the  relevant  provisions  of  Florida's 
approved  limited  entry  trap  reduction 
program  for  the  stone  crab  fishery  and 
apply  them  to  vessels  fishing  in  the 
exclusive  economic  zone  off  Florida's 
west  coast. 


Timetable: 


Action 

DMa          FR  Cita 

Notice 

04/18A)2  67  FR  19155 

NPRM 

06/25/02  67  FR  42744 

NPRM  Comment 

08/09/02 

Penod  End 

Final  Action 

^\/00/02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levela  Affected: 

Undetermined 

Agency  Contact:  Joseph  Powers. 
Acting  Regional  Administrator, 
Southeast  Region.  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive  N..  St. 
Petersburg,  FL  33702-2432 
Phone:  727  570-5301 

RIN:  0648-ANlO 


649.  AMENDMENTS  61/61  FOR  BSAI 
AND  GOA  GROUNDRSH; 
AMENDMENT  13  FOR  COMMERCIAL 
KING  AND  TANNER  CRAB;  AND 
AMENDMENT  8  FOR  ALASKA 
SCALLOP  RSHERY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  Other.  Statutory. 
American  Fisheries  Act  requires 
regulatory  implementation  prior  to 
January  2000. 

Abatract:  This  rule  would  implement: 
(1)  permitting  requirements  for  AFA 
pollock  catcher  vessels,  catcher  vessel 
cooperatives,  c/p  motherships.  and 
shoreside  processors;  (2)  new  pollock 
allocation  regime  for  allocations  to 
catcher  vessel  cooperatives;  (3)  new 
recordkeeping  and  reporting 
requirements  for  vessels  and 
processors;  (4)  new  restrictions  on 
participation  of  AFA  pollock  vessels  in 
non-pollock  fisheries;  and  (5) 
restrictions  on  ability  of  AFA  pollock 
processors  to  process  non-pollock 
groundfish  and  crab  species  fit)m  the 
Bering  Sea  and  Gulf  of  Alaska. 

TinMtabie: 


Action 


FR  OH* 


Notice  11/17/01  66  FR  59225 

NPRM  12/17/01   66  FR  65028 

Comment  Period  End  01/28/02 

NPRM  Comment  01/31/02 

Period  End 

Final  Action  AMOO/02 
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Regulatory  Flexibility  Analyaia 
Required:  Yes 

Small  Entitiea  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levela  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator.  Alaska  Region, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  NMFS,  P.O.  21668. 
Jimeau.  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AN55 


650.  DEEP-SEA  RED  CRAB  RSHERY 

MANAGEMENT  PLAN 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

Legal  Deadline:  Final.  Statutory.  Final 

regulations  to  be  published  within  30 

days  of  end  of  NPRM  comment  period. 

Abatract:  This  action  would  establish 
a  fishery  management  plan  for  the  red 
crab  fishery  to  protect  the  stock. 

Timetable: 

Action 


Data 


FR  Git* 


06/20/02  67  FR  41936 
07/23/02 


651.  ATLANTW  HK5HLY  MKSRATORY 
SPEaES;  SWORDFISH  QUOTAS  AND 
RSHING  AREAS 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  971  et  seq; 
16  USC  1801  et  seq 
CFR  Citation:  50  CFR  635 
Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
implement  several  recommendations 


Rnal  Rule  Stage 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analyaia 
Required:  Yes 

Small  Entitiea  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul. 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 
RIN:  0648-AN68 


adopted  by  the  hitemational 
Commission  for  the  Conservation  of 
Atiantic  Tunas  (ICCAT)  in  November 
2000.  These  recommendations  include 
a  ban  on  the  importation  of  bigeye  tuna 
from  non-memb«rs  Belize,  Honduras, 
Cambodia,  and  St.  Vincent  and  the 
Grenadines,  and  ICCAT  member 
Equatorial  Guinea,  the  development  of 
statistical  document  programs  for 
swordfish  and  bigeye  tuna  to  monitor 
harvests  and  assist  in  the  collection  of 
trade  data,  the  establishment  of  a  400 
metric  ton  conservation  reserve  for 
North  Atlantic  swordfish  and  the 
establishment  of  a  2001  catch  limit  for 
South  Atiantic  swordfish,  consistent 
with  catch  limits  in  recent  years.  This 
rule  would  also  clarify  authorized 
fishing  areas  for  highly  migratory 
species  in  the  Atiantic  Ocean. 

Timetable: 

Action 

NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Dimnigan, 
Director.  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administi^tion,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2334 
Email:  john.dunnigan@noaa.gov 

RIN:  0648-AO93 


3  of  the  ISFMP,  approved  by  the 
Atiantic  States  Marine  Fisheries 
Conunission  (ASMFC)  on  August  3. 
1999.  provides  for  the  control  of  fishing 
effort  as  determined  by  historical 
participation  in  the  American  lobster 
trap  fisheries  in  offshore  waters  of  the 
Exclusive  Economic  Zone  (EEZ)  and 
areas  of  the  EEZ  closer  to  shore 
between  New  York  and  North  Carolina. 
The  addendum  also  clarifies  lobster 
memagement  area  boundaries  in 
Massachusetts  waters.  In  addition,  the 
ISFMP  calls  for  the  implementation  of 
conservation  equivalent  trap  limits  in 
New  Hampshire  waters. 

Timetable: 

Action 


m  Cit* 


11/15/01  66  FR  57409 
12/31/01 


FR  CM* 


01/03/02  67FR282 
02/19/02 

02/19/02  67  FR  4697 


NPRM 

NPRM  Comment 

Period  End 
Comment  Period 

Extended 
Final  Action  11/00/02 

Regulatory  Flexibility  Analyaia 

Required:  Yes 

Small  Entitiea  Affected:  Businesses 

Government  Levels  Affected:  State. 

Federal 

Agency  Contact:  Thomas  Meyer. 

Fisheries  Biologist.  Office  of 

Intergovernmental/Recreational 

Fisheries,  Department  of  Commerce, 

National  Oceanic  and  Atmospheric 

Administration,  Suite  425,  8484 

Georgia  Avenue.  Silver  Spring.  MD 

20910 

Phone:  301  427-2014 

RIN:  0648-AP15 


652.  AMERICAN  LOBSTER  RSHERY; 
REVISIONS  TO  LOBSTER  TRAP 
UMTTS,  CONSERVATION 
EQUIVALENCY  IN  NEW  HAMPSHIRE 
WATERS,  AND  CLARIFICATION  OF 
LOBSTER  MANAGEMENT 
BOUNDARIES  PEF  ADDENDUM  1 

Priority:  Other  Significant 
Legal  Authority:  16  USC  5101  et  seq 
CFR  Citation:  50  CFR  697 
Legal  Deadline:  None 
Abstract:  NMFS  announces  that  it  is 
considering,  and  seeking  public 
comment  on.  revisions  to  Federal 
American  lobster  regulations  for 
Federal  permit  holders  associated  with 
Amendment  3  of  the  Interstate  Fishery 
Management  Plan  for  American  Lobster 
(ISFMP).  Addendum  I  to  Amendment 


653.  REGULATORY  AMENDMENT  TO 
ALLOW  EXPERIMENTAL  8ETNET 
SABLERSH  LANDINGS  TO  QUAUFY 
UMITED-ENTRY  SABLERSH 
ENDORSEMENT  HOLDERS  FOR  TIER 
ASSIGNMENT  IN  THE  WEST  COAST 
PRIMARY  SABLERSH  RSHERY 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  660 
Legal  Deadline:  NPRM,  Statiitory,  Final 
Rule  must  be  published  30  days  after 
end  of  comment  period  on  proposed 
rule. 

Abstract:  This  regulation  woiUd  alter 
sablefish  tier  qualification  requirements 
at  50  CFR  660  to  include  sablefish 
landings  made  in  the  1984-1986  setnet 
sablefish  fishery.  This  is  a  minor 
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regulation  intended  to  allow  sablefish 
endorsement  holders  to  qualify  for 
sablefish  tier  assignment  based  on  both 
fixed-gear  sablefish  landings  and  on 
experimental  setnet  sablefish  landings, 
and  will  not  change  the  effect  of  the 
fishery  on  the  sablefish  resource  nor 
change  the  overall  sablefish  harvest 
level. 

Timetabto: 


Action 


DM*  FR  en* 


NPRM 

NPRM  Comment 
Period  End 

Final  Action 


06/24/02  67  FR  42525 
07/24/02 

11/00A)2 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  D.  Robert  Lohn. 
Regional  Administrator.  Northwest 
Region,  NMFS,  Department  of 
Conunerce,  National  Oceanic  and 
Atmospheric  Administration.  7600 
Sand  Point  Way  NE,  Building  1, 
Seattle,  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AP39 


654.  AMENDMENT  5  TO  THE  FISHERY 
MANAGEMENT  PU^N  FOR  THE 
SHRIMP  HSHERY  OF  THE  SOUTH 
ATLANTIC  REGION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  622 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  This  nile  would  implement 
Amendment  5  to  the  Fishery 
Management  Plan  (FMP)  for  the  Shrimp 
Fishery  of  the  South  Atlantic  Region. 
This  rule  would:  (1)  establish  a  license 
limitation  program  for  the  rock  shrimp 
fishery  prosecuted  south  of  the  South 
Carolina-Georgia  border  in  the  South 
Atlantic  Region  that  (a)  have  held  a 
valid  rock  shrimp  p>ermit  prior  to 
December  31.  2000  and  (b)  can 
demonstrate  landings  of  at  least  15.000 
pounds  in  any  one  year  bom  1996  to 
2000;  (2)  require  captains  operating 
permitted  vessels  fishing  for  rock 
shrimp  in  the  South  Atlantic  FEZ  to 
have  a  vessel  operator's  permit  issued 
by  the  National  Marine  Fisheries 
Service  to  participate  in  the  fishery;  (3) 


require  the  minimum  allowable  mesh 
size  for  a  trawl  used  to  fish  in  the 
South  Atlantic  EEZ  for  rock  shrimp  be 
1  and  7/8  inch  stretched  mesh;  and  (4) 
require  any  vessel  fishing  for  rock 
shrimp  in  the  South  Atlantic  Council's 
EEZ  to  use  an  approved  vessel 
monitoring  system  that  would  not 
exceed  $1,200  in  cost  for  equipment 
and  installation.  Annual 
communication  costs  would  not  exceed 
$800. 

Tlnwlabla: 


Action 


Date         FR  Cite 


Notice 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 


07/25/02  67  FR  48603 
09/04/02  67  FR  56516 
1Q/21/02 

oiAxvoa 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Peter  J.  Eldridge, 

Fishery  Management  Specialist, 

Department  of  Commerce,  National 

Oceanic  and  Atmospheric 

Administration 

Phone:  727  570-5305 

Fax:  727  570-3583 

Email:  peter.eIdridge@noaa.gov 

RIN:  0648-AP41 

655.  ANNOUNCEMENT  OF  THE 
OPTIMUM  YIELD  AND  HARVEST  UMIT 
FOR  PACIHC  MACKEREL 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

(.egai  Deadline:  NPRM,  Statutory,  July 

2002. 

The  Coastal  Pelagics  Fisheries 

regulations  require  that  the  annual 

specifications  for  Pacific  mackerel  be 

published  in  the  Federal  Register  before 

July  1 ,  the  start  of  the  season. 

Abstract:  NMFS  announces  the  aimual 
harvest  guideline  for  Pacific  mackerel 
in  the  exclusive  economic  zone  off  the 
Pacific  coast.  The  Coastal  Pelagic 
Species  Fishery  Management  Plan 
(FMP)  and  its  implementing  regulations 
require  NMFS  to  set  an  annual  harvest 
guideline  for  Pacific  mackerel  based  on 
a  formula  in  the  FMP.  The  intended 
effect  of  this  action  is  to  establish 
allowable  harvest  levels  for  Pacific 
mackerel  off  the  Pacific  coast  and  to 


minimize  the  impact  on  other  coastal 
pelagic  fisheries. 

Timotable: 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/11/02  67  FR  45952 
07/26/02 


11/00/02 

Regulatory  Flexlt>ility  Analysis 
Required:  No 

Small  Enttties  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Svein  Fougner, 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration, 
Southwest  Region,  501  W.  Ocean 
Boulevard,  Long  Beach,  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AP43 


656.  AMENDMENT  TO  REGULATIONS 
FOR  OBSERVER  AT-SEA 
ELECTRONIC  COMMUNICATION 
EQUIPMENT  REQUIREMENTS  FOR  , 
VESSELS  AND  SHORESIDE 
PROCESSORS  IN  THE  NORTH 
PACIFIC  GROUNDRSH  RSHERIES 

Priority:  Other  Significant 

l.egal  Autttority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  NPRM,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

AtMtract:  This  rulemaking  would  refine 
requirements  for  the  facilitation  of 
observer  data  transmission  and  improve 
support  for  observers.  The  rulemaking 
is  intended  to  assure  continued 
collection  of  high-quality  observer  data 
to  support  the  management  objectives 
of  the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groimdfish  of  the  Gulf  of  Alaska. 

Timatabia: 


Action 


FR  Gila 


07125102.  67  FR  48604 
08/26/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  12AXV02 

Regulatory  Flaxibiltty  Analysis 
Raquirad:  Yes 

Small  Entities  Affected:  Businesses 

Govammant  Lavals  Affected:  None 
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Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AP66 

657.  AMENDMENT  69  TO  THE  BSAI 
FMP  —  AFA  COOP  LEASING 

Priority:  Routine  and  Frequent 

l.egal  Auttiortty:  16  USC  1801  et  seq; 
16  USC  773  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  Final,  Statutory,  Final 
regulations  to  be  published  within  30 
days  of  end  of  NPRM  comment  period. 

Abstract:  This  rulemaking  would 
amend  the  Fishery  Management  Plan 
for  the  Groundfish  Fishery  of  the 
Bering  Sea  Aleutian  Islands  Area 
(BSAI)  (Amendment  69)  to  allow 
American  Fisheries  Act  (AFA)  inshore 
pollock  cooperatives  to  contract  with 
inshore  catcher  vessel  members  of  other 
cooperatives  for  the  purpose  of 
harvesting  the  cooperative's  BSAI 
pollock  allocation. 

This  rulemaking  would  alter  the  AFA 
inshore  cooperative  structiu-e.  The 
change  would  allow  one  inshore 
cooperative  to  contract  with  members 
of  another  inshore  cooperative  to 
harvest  a  portion  of  the  first 
cooperative's  BSAI  pollock  allocation. 
This  is  currently  not  allowed,  since 
only  members  of  a  given  cooperative 
are  allowed  to  harvest  any  portion  of 
that  cooperative's  allocation. 
Cooperatives  are  concerned  that  they 
might  not  be  able  to  achieve  a  full 
harvest  of  their  pollock  allocation 
under  some  conditions  in  any  given 
year.  This  amendment  would  result  in 
a  structure  that  would  better  ensure 
that  cooperatives  are  able  to  harvest  all 
of  their  allocation. 

Timetable: 


Action 

DMe          FR  Cite 

Notice 

07/05«)2  67  FR  47794 

NRPM 

08/23/02  67  FR  54610 

Notice  Comment 

09/03«)2 

Period  End 

NPRM  Comment 

10/07/02 

Period  End 

Final  Adtion 

02AXV03 

Government  I.evel8  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Conunerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AP71 


658.  PROTECT  NORTHEAST 
MULTISPEaES  GROUNDRSH 
STOCKS 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

l.egal  Deadline:  None 

Abstract:  The  National  Marine 
Fisheries  Service  implemented  interim 
measures  intended  to  reduce 
overfishing  on  species  managed  imder 
the  Northeast  Multispecies  Fishery 
Management  Plan.  The  interim  rules 
implemented  restrictions  specified  in 
the  Settlement  Agreement  Among 
Certain  Parties  which  was  ordered  to 
be  implemented  by  the  U.S.  District 
Court  for  the  District  of  Columbia. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 
NPRM 
Interim  Final  Rule 

ComnDent  Period 

End 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Final  Action 


04/29/02  67  FR  21 140 
05/01/02 

05/06/02  67  FR  30331 
06/05/02  67  FR  38608 
07/01/02  67  FR  441 39 
07/05/02 


07/16/02 

08/01A)2  67  FR  50292 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Regulatory  Rexibiiity  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AP78 


659.  AMENDMENT  60  TO  THE 
RSHERY  MANAGEMENT  PLAN  FOR 
THE  GROUNDRSH  RSHERY  OF  THE 
GULF  OF  ALASKA 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  None 

Abstract:  This  Amendment  is  intended 
to  protect  the  depressed  king  and 
Tanner  crab  stocks  in  Cook  Inlet  by 
minimizing  bycatch  and  the  mortality 
of  such  bycatch.  Prohibiting  non- 
pelagic  trawl  operations  will  protect 
this  habitat  and  promote  the  rebuilding 
of  the  crab  resources  in  the  Cook  Inlet 
portion  of  the  GOA. 

Timetable: 


Action 

Date         FR  Cite 

Notice 

05/14/02  67  FR  34424 

NPRM 

06/13/02  67  FR  40680 

NPRM  Comment 

07/29/02 

Period  End 

Final  Action 

^2JOQI02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entltiea  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Jimeau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AP79 

660.  PACIRC  TUNA  RSHERIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  16  USC  955 

CFR  Cttatlon:  50  CFR  300 

Legal  Deadline:  None 

AtMtract:  This  action  would  annoimce 
harvest  limits  and  associated  fishery 
management  measures  to  carry  out 
recommendations  of  the  lATTC  that 
have  been  approved  by  the  U.S. 
Department  of  State.  The  United  States 
is  a  member  of  the  lATTC,  and  NMFS 
(on  behalf  of  the  Secretary  of 
Commerce)  implements  management 
recommendations  pursuant  to  the  Tuna 
Conventions  Act  of  1950.  Procedures 
for  announcing  harvest  quotas  and  - 
associated  management  measiires  are 
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set  forth  at  50  CFR  part  300  subpart 
C. 


FR  CM* 


Action 

Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 

Rsqulred:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Svein  Fougner. 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration, 
Southwest  Region.  501  W.  Ocean 
Boulevard,  Long  Beach,  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AP86 

661.  ANNOUNCEMENT  OF  THE 
OPTIMUM  YIELD  AND  HARVEST  UMIT 
FOR  PACIFIC  SARDINE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  Final.  Statutory, 
lanuary  1.  2003,  The  CPS  fisheries 
regulations  require  that  the  annual 
specs  for  Pacific  sardine  be  published 
in  the  Federal  Register  before  January 
1 .  the  start  of  the  fishing  year. 

Abstract:  This  rule  will  announce  the 
annual  harvest  guidelines  for  Pacific 
sardine  in  the  exclusive  economic  zone 
off  the  Pacific  coast.  The  catch  sharing 
plan  (CSP)  FMP  and  its  implementing 
regulations  require  NMFS  to  establish 
an  annual  harvest  guideline  for  Pacific 
sardine  based  on  a  formula  in  the 
Fishery  Management  Plan  (FMP).  This 
harvest  guideline  has  been  calculated 
according  to  the  regulations 
implementing  the  Coastal  Pelagic 
Species  FMP  and  establishes  allowable 
harvest  levels  for  Pacific  sardine  off  the 
Pacific  coast. 

Timetable: 


Action 


FR  CHe 


Final  Action 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Svein  Fougner. 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 


Atmospheric  Administration, 
Southwest  Region.  501  W.  Ocean 
Boulevard.  Long  Beach.  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AP88 

662.  ATLANTIC  HIGHLY  MIGRATORY 
SPECIES  (HMS);  REGULATORY 
ADJUSTMENTS;  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Autfiority:  16  USC  1801  et  seq: 
16  USC  971  et  seq 

CFR  Citation:  50  CFR  622 

|.egal  Deadlirte:  None 

At>stract:  This  rule  corrects  the  cross- 
references  in  several  parts  to 
regulations  that  have  since  been 
removed,  and  it  updates  the  table  in 
15  CFR  902.1(b)  to  add  new  OMB 
approvals  and  to  correct  control 
number  references  to  the  appropriate 
CFR  part  or  section. 

Timetable: 


among  the  domestic  fishing  categories. 
Effort  controls  for  the  general  category 
will  allocate  monthly  quotas  and  set 
certain  restricted  fishing  days. 

TlmetaMa: 


Action 


FR  Oil* 


Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  )ohn  H.  Dunnigan, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
AdministraUon.  NMFS,  1315  East-West 
Highway  13350.  Silver  Spring,  MD 
Phone:  301  713-2334 

RIN:  0648-AP89 

663.  ATLANTIC  HIGHLY  MIGRATORY 
SPEDES  (HMS);  2002  BLUERN  TUNA 
QUOTA  SPECIRCATIONS  AND 
EFFORT  CONTROLS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  971  et  seq: 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  635 

Legal  Deadline:  None 

Abstract:  NMFS  proposes 
specifications  for  the  Atlantic  bluefin 
txma  (BFT)  fishery  to  set  BFT  quotas 
and  general  category  effort  controls  for 
the  2002  fishing  year.  This  action  will 
implement  the  U.S.  annual  BFT  quota 
as  recommended  by  the  International 
Commission  on  Conservation  of 
Atlantic  Tunas  and  allocate  that  quota 


Action 


FR  Cits 


06/27/02  67  FR  43266 
07/24/02 


NPRM 

NPRM  Ckxnment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  ]ohn  H.  Dimnigan. 
Director.  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  NMFS,  1315  East-West 
Highway  13350,  Silver  Spring,  MD 
Phone:  301  713-2334 

RIN:  0648-AP90 

664.  •  EXTENSION  OF  AN 
EMERGENCY  INTERIM  RULE  TO 
IMPLEMENT  2002  STELLER  SEA  UON 
PROTECTION  MEASURES  AND 
HARVEST  SPEaRCATIONS  FOR  THE 
BERING  SEA/ALEUTIAN  ISLANDS 
AREA  AND  THE  GULF  OF  ALASKA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  773  et  seq: 

16  USC  1801  et  seq;  16  USC  3631  et 

seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  Other,  Statutory.  July 
8,  2002.  Extension  of  emergency 
interim  rule. 

Abstract:  The  extension  of  an 
emergency  interim  rule  continues  to 
implement  Steller  sea  lion  protection 
measures  to  avoid  the  likelihood  that 
the  groundfish  fisheries  off  Alaska  will 
jeopardize  the  continued  existence  of 
the  western  [>opulation  of  Steller  sea 
lions  or  adversely  modify  their  critical 
habitat.  This  action  also  extends  final 
2002  harvest  specifications  and 
associated  management  measures  for 
the  groundfish  fisheries  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  and  the  Gulf  of  Alaska  through 
December  31.  2002. 


Action  Dal*  FR  Cite 


Interim  Final  Rule 
Final  Action 


05/16/02  67  FR  34860 
12/00/02 


Regulatory  Flexibiltty  Analysis 
Required:  No 
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Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

Related  RIN:  Related  To  0648-AP69 

RIN:  0648-AQ02 

665.  •  RSHERIES  OF  THE  EXCLUSIVE 
ECOI«OMIC  ZONE  OFF  ALASKA  — 
REGULATORY  AMENDMENT  TO 
IMPLEMENT  STELLER  SEA  UON 
PROTECT  MEASURES 

Priority:  Economically  Significant 

Legal  Auttrarlty:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 

Legal  Deadline:  None 

Abstract:  This  regulatory  amendment 
would  implement  Steller  sea  lion  . 
protection  measures  to  avoid  the 
likelihood  that  the  groundfish  fisheries 
off  Alaska  will  jeopardize  the 
continued  existence  of  the  western 
distinct  population  segment  of  Steller 
sea  lions  or  adversely  modify  its  critical 
habitat. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  Effective 


09/04/02  67  FR  56692 
10«t}4A)2 

01/00A)3 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None    ^ 

Agency  Contact:  James  W.  Balsiger. 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQ08 

666.  e  SUBSISTENCE  FISHERY  FOR 
PACIFIC  HAUBUT  IN  WATERS  OFF 
ALASKA 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  16  USC  773-773k 

CFR  Citation:  50  CFR  300;  50  CFR  679 


Legal  Deadline:  None 

Abstract:  NMFS  proposes  regulations 
to  authorize  a  subsistence  fishery  for 
Pacific  halibut  in  waters  off  Alaska. 
These  regulations  are  necessary  to 
allow  quialified  persons  to  practice  the 
long-term  customar>'  and  traditional 
harvest  of  Pacific  halibut  for  food  in 
a  noncommercial  maimer.  This  action 
is  intended  to  meet  the  conservation 
and  management  requirements  of  the 
Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act)  and  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

Timetable: 


Action 


Dste         FR  Cits 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/26/02  67  FR  54767 
09/25/02 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger. 
Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS.  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQ09 

667.  e  IMPLEMENTATION  OF  NEW 
DEPTH-BASED  MANAGEMENT 
MEASURES  IN  THE  PACIFTC  COAST 
GROUNORSH  RSHERY 

Priority:  Economically  Significant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

l.egal  Deadline:  None 

Abstract:  This  emergence  rulemaking 
would  allow  additional  ciepth-based 
management  measures  to  be 
incorporated  into  the  suite  of  routine 
management  measures  that  can  be  used 
by  the  Pacific  Fishery  Management 
Council  and  NMFS  in  the  Pacific  Coast 
Groundfish  fishery.  The  emergency  rule 
published  on  9/13/02  published  under 
RIN  0648-AP85. 

Timetable: 


Action 


Dale         FR  CH» 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/13/02  67  FR  57973 
10/15A)2 


05/00«)3 


Regulatory  Flexibility  Analysis  ^ 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  The  Emergency 
Rule  published  on  9/13/02  was 
published  with  an  incorrect  RIN:  0648- 
AP85. 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  7600 
Sand  Point  Way  NE,  Building  1, 
Seattle.  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AQ14 


668.  e  CAPITAL  CONSTRUCTION 
FUND  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  1177 

CFR  Citation:  50  CFR  259 

l.egal  Deadline:  None 

Abstract:  Simplifies  and  clarifies 
program  regulations  and  eases 
restrictions  on  reconstructions  to 
promote  fleet  safety,  reliability,  and 
efficiency. 

Timetable: 


Action 


Date 


FR  CKe 


Final  Action 


11/00/02 


Interim  Final  Rule 
Effective 


09/10/02 


Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Charles  L.  Cooper. 

Program  Leader,  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration,  1315 

East-West  Highway,  Silver  Spring,  MD 

20910 

Phone:  301  713-2396 

Email:  charles.cooperdnoaa.gov 

RIN:  0648-AQ16 
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669.  •  2003-2004  MANAGEMENT 
MEASURES  FOR  COMMERCIAU 
RECREATIONAL,  AND  TREATY 
INDIAN  SALMON  RSHERIES  OFF  THE 
COASTS  OF  WASHINGTON,  OREGON, 
AND  CAUFORNIA 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  660 

l.egal  Deadline:  Final,  Statutory.  May 
2003. 

At>stract:  The  annual  management 
niHasures  for  the  2003-2004  fishing  year 
specify  allowable  ocean  harvest  levels 
(including  quotas),  allocations, 
management  boundaries  and  zones, 
minimum  size  limits,  gear  definitions, 
seasons,  selective  fisheries,  and  in- 
season  notice  procedures. 


FR  CHa 


Action 


Final  Action 


05/00/03 


access  allocations  to  the  extent 
practicable. 

Timetable: 


Regulatory  Flexibility  Analysia 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator.  Northwest 
Region,  NMFS.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  7600 
Sand  Point  Way  NE,  Building  1, 
Seattle.  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AQ17 

670.  •  EMERGENCY  RULE  — 
GROUNDF1SH  FISHERY 
MANAGEMENT  MEASURES  FOR 
JANUARY  THROUGH  FEBRUARY  2003 

Priority:  Economically  Significant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

LAgal  Deadline:  Final.  Statutory, 
January  1.  2003,  Emergency  Rule 
January-February  management 
measures. 

Abatract  This  emergency  rulemaking 
would  implement  the  January  through 
February  2003  management  measures 
for  groundfish  taken  in  the  U.S. 
exclusive  economic  zone  and  State 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California.  These 
management  measiues  are  intended  to 
allow  achievement  of  harvest 
guidelines  and  limited  entry  and  open 


Action 


FR  CHa 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysia 
Required:  Nn 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  7600 
Sand  Point  Way  NE,  Building  1. 
Seattle,  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648- AQl  9 

671.  •  EMERGENCY  ACTION  TO 
EXPEDITE  REALLOCATION  OF 
SARDINE  IN  THE  WEST  COAST 
COASTAL  PELAGIC  SPECIES 
FISHERY 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  660 
Legal  Deadline:  None 

AlMtract:  This  emergency  rule  wotlld 
expedite  the  reallocation  of  Pacific 
sardine  along  the  West  Coast  to 
minimize  economic  harm  to  fishermen 
and  processors  in  communities  of 
Washington,  Oregon  and  northern 
California.  The  Coastal  Pelagic  Species 
Fisherj-  Management  Plan  provides  that 
an  annual  harvest  guideline  for  Pacific 
sardine  be  announced  in  January  each 
year,  with  an  initial  allocation  of  one- 
third  of  the  harvest  guideline  to  the 
northern  area  and  two-thirds  of  the 
allocation  to  the  southern  area.  After 
nine  months,  the  Southwest  Regional 
Administrator.  NMFS,  determines  the 
catches  to  date  and,  if  the  harvest 
guideline  has  not  been  reached, 
allocates  the  remaining  portion  of  the 
harvest  guideline  equally  between  the 
nordiem  and  southern  areas. 
The  sardine  industry  in  the  northern 
area  has  grown  rapidly  the  past  two 
years.  This  year  the  northern  allocation 
was  taken  before  the  end  of  the  9- 
month  period:  therefore,  the  northern 
fishery  was  closed  effective  September 
13,  2002.  There  is  substantial 
unharvested  sardine  left  in  the  total 
harvest  guideline.  Consequently,  the 


Final  Rule  Stage 


Pacific  Fishery  Management  Council 
requested  that  NMFS  take  emergency 
action  to  minimize  the  effects  of  this 
closure.  The  closure  of  the  northern 
fishery  is  viewed  as  resulting  in  an 
unnecessary  loss  of  revenue  and  jobs. 
Sardine  would  normally  become 
available  again  to  the  northern  fishery 
with  the  reallocation  on  October  1, 
2002.  The  reallocation  is  expected  to 
result  in  increased  catches,  landed 
value,  fishing  and  processing  income, 
and  associated  community  activity.  It 
is  further  noted  that  this  is  not  likely 
to  adversely  affect  southern  fishermen 
and  processors  because  they  would 
continue  to  have  fish  available  for  the 
rest  of  the  year.  NMFS  does  not  expect 
this  emergency  rule  to  cause  any 
biological  problems  because  the  harvest 
guideline  would  still  control  total 
catch. 

Timetable: 


Action 


Date 


FR  CHa 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Svein  Fougner, 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of 
Commcfrce,  National  Oceanic  and 
Atmospheric  Administration. 
Southwest  Region,  501  W.  Ocean 
Boulevard,  Long  Beach,  CA  90802 
Phone:  562  980-4040 

RIN:  0648-AQ47 

672.  INTERAGENCY  POLICY  ON  THE 
PRESCRIPTION  OF  RSHWAYS 
UNDER  SECTION  18  OF  THE 
FEDERAL  POWER  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  742: 16  USC 
661  et  seq;  16  USC  791a  et  seq;  16  USC 
et  1531  et  seq;  16  USC  811  et  seq;  ... 

CFR  Citation:  18  CFR  385.713 

l.agal  Deadline:  None 

Abatract:  This  rulemaking  invites 
public  comment  on  proposed  internal 
policy  for  the  U.S.  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
Service  {the  Services)  regarding  the 
prescription  of  fishways  pursuant  to 
section  18  of  the  Federal  Power  Act  for 
non-Federal  hydropower  projects 
licensed  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  The 
proposed  policy  is  intended  to  set  forth 
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nnal  Rule  Stage 


the  definition  of  fishways  in 
accordance  with  the  1992  National 
Energy  Policy  Act  and  the  procedures 
for  the  prescription  of  fishways.  The 
policy  does  not  introduce  new 
procedures  but  standardizes  current 
practices  and  existing  procedures  for 
providing  fishway  prescriptions. 


Action 


Date 


FR  Cite 


12/22/00  65  FR  80898 
02/20/01 

12/00/02 


Tlinetabla: 


Notice 

Notice  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analyaia 
Required:  No 

Govammant  Lavaia  Affected:  Federal 

Agency  Contact:  Kathryn  Conant, 

Habitat  Specialist,  NMFS,  Office  of 

Habitat  Conservation,  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration,  1315 

East- West  Highway,  Silver  Spring,  MD 

20910 

Phone:  301  713-2325 

Fax:  301  713-1043 

Email:  kathryn.conant®noaa.gov 

RIN:  0648-AO70 


673.  POLICY  FOR  REVIEW  OF 
MANDATORY  CONDfTIONS 
DEVELOPED  BY  THE  DEPARTMENTS 
OF  THE  INTERIOR  AND  COMMERCE 
IN  THE  CONTEXT  OF  HYDROPOWER 
LICENSING 

Priority:  Substantive,  Nonsignificant 

l.agal  Authority:  16  USC  79la  et  seq; 
16  USC  811;  16  USC  797(e);  16  USC 
8251(b) 

CFR  Citation:  18  CFR  385.713 

Legal  Deadline:  None 

AlMtract:  The  Department  of  the 
Interior  and  the  Department  of 
Commerce  (IDepartments)  have 
formalized  a  process  for  public  review 
of  and  comment  on  mandatory 
conditions  and  prescriptions  the 
Departments  develop  for  inclusion  in 
hydropower  licenses  issued  by  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  part  I  of  the  Federal  Power 
Act.  This  policy  provides  an 
opportunity  for  public  comment  on  the 
Departments'  mandatory  conditions  and 
prescriptions  for  both  the  traditional 
licensing  process  and  the  alternative 
licensing  process. 


Action 


Dete         FR  Cite 


12/13/00  65  FR  77889 
01/03/01 

12/00/02 


Notice 

Notice  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  L«veia  Affected:  Federal 

Energy  Effacta:  Statement  of  Energy 
Effects  planned  as  required  by 
Executive  Order  13211. 

Agency  Contact:  Kathiyn  Conant. 

Habitat  Specialist,  NMFS,  Office  of 

Habitat  Conservation,  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration,  1315 

East- West  Highway,  Silver  Spring,  MD 

20910 

Phone:  301  713-2325 

Fax:  301  713-1043 

Email: -kathryn.conant@noaa.gov 

RIN:  0648-AO84 

674.  ATLANTIC  LARGE  WHALE  2002 
SEASONAL  AREA  MANAGEMENT 
(SAM)  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  229 

l.agal  Deadline:  NPRM.  Judicial, 
November  23,  2001,  The  Federal 
District  Court  for  the  District  of 
Massachusetts  order. 
Final,  Judicial,  December  31,  2001,  The 
Federal  District  Court  for  the  District 
of  Massachusetts  order. 

Abatract:  NMFS  is  preparing 
regulations  to  implement  a  SAM 
program  for  the  2002  fishing  year, 
which  was  identified  as  a  measure 
under  the  RPA  that  resulted  from  the 
biological  opinions  prepared  for  the 
Northeast  multispecies,  monkfish, 
spiny  dogfish,  and  American  lobster 
fisheries.  The  2002  SAM  program  is 
intended  as  an  incremental  step  to 
provide  endangered  western  North 
Atlantic  right  whales  protection  from 
entanglement  with  fishing  gear  used  in 
those  fisheries.  NMFS  is  preparing  an 
EIS  for  more  comprehensive  SAM 
regulations  for  2003  and  beyond,  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  to 
analyze  the  impacts  on  the  himian 
environment  of  the  management 
alternatives  imder  consideration.  The 
measures  that  have  been  identified  for 


the  2002  SAM  proposed  rulemaking 
requires  reduction,  elimination,  and/or 
modification  of  certain  types  of  fixed 
gear  (i.e.,  gillnets  and  lobster  traps)  in 
specific  areas  off  the  Adantic  coast  of 
the  United  States  during  times  of  the 
year  when  right  whales  are  known  to 
be  present  in  significant  concentrations. 

TimataMa: 


Action 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


10/03/01   66  FR  50390 
11/02A)1 

11/28/01   66  FR  59394 
12/13/01 

01/09/02  67  FR  11 42 
02A)8/02 


12AX)/02 


Regulatory  Flaxlbiiity  Analysia 
Required:  Yes 

Small  Entities  Affected:  Businesses. 
Organizations 

Govammant  l.avals  Aflactad:  None 

Agency  Contact:  Patricia  Lawson, 
Office  of  Protected  Resources. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring.  MD  20910 
Phone:  301  713-2322 
Email:  patricia.lawson@noaa.gov 

RIN:  0648-AP68 

675.  PROVIDE  REGULATIONS  FOR 
PERMITS  FOR  CAPTURE, 
TRANSPORT,  IMPORT  AND  EXPORT 
OF  PROTECTED  SPECIES  FOR 
PUBLIC  DISPLAY,  AND  FOR 
MAINTAINING  A  CAPTIVE  MARINE 
MAMMAL  INVENTORY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1372  (c) 

CFR  Citation:  50  CFR  216 

Legal  Deadline:  None 

Abatract  This  rule  will  revise  and 
simplify  criteria  and  procedures 
specific  to  permits  for  taking, 
transporting,  importing,  and  exporting 
protected  species  for  public  display  and 
provide  convenient  formats  for 
reporting  marine  mammal  captive 
holdings  and  transports  as  required  by 
amendments  made  in  1994  to  the 
Marine  Mammal  Protection  Act. 
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Action 

DM* 

FR  CN* 

NPRM 

07/03A)1 

66  FR  35209 

NPRM  Ckxnment 

08/22/01 

66  FR  44109 

Period  Extended 

NPRM  Comment 

09/04/01 

Period  End 

Comment  Period 

11/02A)1 

Extended 

Final  Action 

02AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectsd:  None 

Agsncy  Contact:  Gene  Nitta.  Marine 
Resource  Manager,  Office  of  Protected 
Resources,  Department  of  Commerce, 
Nationctl  Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway.  Silver  Spring.  MD  20910 
Phone:  301  713-2289 

RIN:  0648-AH26 


676.  PACIFIC  OFFSHORE  CETACEAN 
TAKE  REDUCTION  PLAN 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  229 

Legal  Deadline:  None 

AtMtract:  This  interim  final  rule  allows 
vessel  operators  participating  in  the 
CalifomiayOregon  drift  gillnet  fishery 
for  thresher  shark  and  swordfish  to  use 
longer  lines  to  attach  pingers  to  the 
nets. 

TtmetaMa: 


Action 


FR  cue 


Interim  Final  Rule 
Final  Action 


0e/24A)1   66  FR  44549 
05AXV03 


Regulatory  Flexit>illty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Lavsis  Affected:  None 

Agsncy  Contact:  Patricia  Lawson, 
Office  of  Protected  Resources, 
Department  of  Ckimmerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring.  MD  20910 
Phone:  301  713-2322 
Email:  patricia.lawson9noaa.gov 

f«N:  0648-AL70 


677.  DRAFT  POLICY  FOR 
EVALUATKW  OF  CONSERVATION 
EFFORTS  IN  MAKING  USTING 
DECISKmS 

Priortty:  Info./Admin./Other 

Lsgal  AuttMrity:  16  USC  1531 

CFR  Citation:  50  CFR  424 

l.egal  Deadline:  None 

Abstract:  This  draft  policy  evaluates 
conservation  efforts  in  maldng  listing 
decisions  under  the  Endangered 
Species  Act  (ESA).  The  policy 
identifies  considerations  to  be  used  in 
determining  whether  conservation 
plans  and  agreements,  management 
plans  or  other  efforts  provide  sufficient 
protections  to  preclude  or  remove  the 
need  to  list  a  species  under  the  ESA. 

Timetable: 


Dale         FR  Cite 


NPRM 
Final  Action 


06/13/00  65  FR  37102 
12/00/02 


Final  Rule  Stage 


considering  other  modifications  to  the 
TED  regulations,  including  modifying 
or  decertifying  hooped  hard  TEDs  and 
weedless  TEDs.  changing  the 
requirements  for  the  types  of  flotation 
devices  allowed,  and  extending  the 
requirement  to  have  a  short  flap  and 
grid  angle  of  no  greater  than  45  degrees 
on  bottom  opening  TEDs  (other  than 
TEDs  equipped  with  the  leatherback 
opening)  to  all  areas  in  the  U.S.  Gulf 
of  Mexico  and  the  Southeast  U.S. 
Atlantic.  NMFS  is  also  considering 
modifications  to  the  leatherback 
contingency  plan  (50  CFR 
223.206(d)(2)(iv))  to  provide  better 
protection  to  leatherback  turtles. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local 

AgaiKy  Contact:  Margaret  C.  Lorenz. 

ESA  Policy  Coordinator,  Office  of 

Protected  Resources,  Department  of 

Commerce.  National  Oceanic  and 

Atmospheric  Administration,  1315 

East- West  Highway.  Silver  Spring,  MD 

20910 

Phone:  301  713-1401 

Email:  margaret.lorenz@noaa.gov 

RIN:  0648-AL91 

678.  SEA  TURTLE  CONSERVATION 
REGULATK>NS;  SHRIMP  nSHERY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  223 

Legal  Deadline:  None 

Atwtract:  NMFS  issues  this  rule  to 
make  technical  changes  to  the 
requirements  for  turtle  excluder  devices 
(TEDs)  to  increase  their  effectiveness. 
In  particular.  NMFS  is  considering 
increasing  the  size  of  TED  escape 
openings  to  allow  larger  turtles  to 
escape.  The  options  NMFS  is  aurently 
considering  are:  Requiring  the 
leatherback  opening  with  a  minimiun 
32-inch  grid  in  all  areas  (71-inch 
opening),  or  requiring  a  35-inch  by  16- 
inch  opening  with  a  minimum  30-inch 
grid  in  all  areas.  In  addition,  NMFS  is 


Action 


FR  CHe 


04/05/00  65  FR  17852 
05/05/00 

10/02/01   66  FR  50148 
11/16/01 

02/15/02 

12/00/02 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Comment  Period 

Extended 
Final  Action 

Regulatory  Flexibliity  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Therese  Conant, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources.  Silver  Spring.  MD  20910 
Phone:  301  713-1431 
Fax:  301  713-0376 

RIN:  0648-AN62 

679.  DESIGNATED  CRHICAL 
HABITAT:  PROPOSED  CRITICAL 
HABITAT  FOR  NORTHERN 
CAUFORNIA  STEELHEAD 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1533 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  Final,  Statutory,  June 
7.  2001. 

Abstract:  On  June  7,  2000,  NMFS  listed 
the  Northern  California  steelhead 
evolutionarily  significant  unit  of 
steelhead  as  threatened  under  the 
Endangered  Species  Act.  NMFS  will 
now  designate  critical  habitat  for  these 
steelhead. 
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Timetable: 


Action 


FR  GNe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/19AX)  65  FR  79328 
02/20/01 

12/00/02 


Regulatory  FlexKilllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barry  Thorn,  Fishery 
Biologist,  Office  of  Protected  Resources, 
Department  of  Conunerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-1401 
Email:  barry.thom©noaa.gov     '  , 

RIN:  0648-AO04 

680.  TAKING  OF  THE  COOK  INLET, 
ALASKA,  STOCK  OF  BELUGA 
WHALES  BY  ALASKA  NATIVES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1371 

CFR  Citation:  50  CFR  216 

Legal  Deadline:  None 

Abstract:  NMFS  is  regulating 
subsistence  harvest  of  Cook  Inlet 
Beluga  to  ensure  that  the  harvest  is 
sustainable  and  does  not  substantially 
delay  the  recovery  of  this  marine 
mammal  stock.  Specific  harvest  levels 
and  distribution  of  the  harvest  will  be 
based  upon  cooperative  agreements 
with  Alaska  native  organizations. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/04/00  65  FR  59164 
11/27/00 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltlaa  Affected:  Organizations, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Tribal, 
Federal 

Agency  Contact:  Thomas  C.  Eagle, 
Fishery  Biologist,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  Room 
13725,  Office  of  Protected  Resources, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910 

Phone:  301  713-2055 
Fax:  301  713-4060 


Email:  tom.eagle@noaa.gov 
RIN:  0648-AO16 

681.  RESTRKmONS  ON  POUND  NET 
LEADERS  TO  ENHANCE  TURTLE 
PROTECTION  IN  VIRGINIA; 
THREATENED  AND  ENDANGERED 
SEA  TURTLE  CONSERVATK>N 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  222;  50  CFR  223; 
50  CFR  224 

Legal  Deadline:  None 

Abstract:  This  action  involves 
prohibiting  the  use  of  all  poimd  net 
leaders  measuring  12  inches  or  greater 
stretched  mesh  and  all  poimd  nets  with 
stringer  leaders  in  the  Virginia  waters 
of  the  mainstem  Chesapeake  Bay  and 
the  waters  of  the  James  River,  York 
River,  and  Rappahannock  River 
downstream  of  the  first  bridge  in  each 
tributary  from  May  8  to  June  30.  This 
action  ^so  includes  a  provision  to 
extend  the  regulation  if  NMFS  believes 
that  sea  turtles  may  still  be  vulnerable 
to  entanglement  in  pound  net  leaders 
after  June  30.  Should  an  extension  of 
the  prohibition  of  pound  net  leaders 
measuring  12  inches  or  greater 
stretched  mesh  and  leaders  with 
stringers  be  necessary,  NMFS  will  file 
a  notification  with  the  Office  of  the 
Federal  Register  explicitly  stating  the 
dtuation  of  the  extension.  Additionally, 
this  proposed  rule  incorporates  a 
measure  that  if  high  strandings  start  to 
occur  and/or  monitoring  of  poimd  net 
leaders  reveals  new  information  about 
sea  tiutle  interactions  with  potmd  net 
leaders  less  than  12  inches  stretched 
mesh,  NMFS  may  determine  that 
additional  restrictions  are  necessary. 
Should  this  occur,  NMFS  v«ll 
inunediately  file  a  final  rule  with  the 
Office  of  the  Federal  Register  which 
explicitly  sUdes  the  mandatory  gear 
modification  as  well  as  the  affected 
area  and  the  time  period.  Such 
additional  restrictions  may  include 
prohibiting  the  use  of  all  poimd  net 
leaders  measuring  8  inches  or  greater 
stretched  mesh  or  prohibiting  the  use 
of  all  pound  net  leaders  regardless  of 
mesh  size  in  the  Virginia  waters  of  the 
mainstem  Chesapeake  Bay  and  portions 
of  the  Virginia  tributaries  from  the  date 
of  publication  to  June  30. 


Action 


Date         FR  CHe 


NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final /Action 


04/15/02 

08/17/02  67  FR  41 196 
07/17/02 


05/00/03 


Action 


FR  Oils 


NPRM 


03/29/02  67  FR  15160 


Regulatory  Flexibility  Analyala 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Mary  A.  CoUigan. 
Assistant  Regional  Admisistrator, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  NMFS/Protected 
Resources.  Protected  Resources 
Division.  One  Blackburn  Drive, 
Gloucester,  MA  01930 
Phone:978  281-9116 
Fax:  978  281-9394 

RIN:  0648-AP81 


682.  SEA  TURTLE  CONSERVATION 
REGULATIONS;  RSHERY  ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  223 

Legal  Deadline:  None 

Abstract:  NMFS  is  enacting  a 
seasonally  adjusted  closure  of  the  Mid- 
Atlantic  Exclusive  Economic  Zone 
(EEZ)  waters  to  fishing  with  gillnets 
with  a  mesh  size  larger  than  8  inch 
(20.3  cm)  stretched  mesh.  The  purpose 
of  this  action  is  to  reduce  the  impact 
of  the  large-mesh  gillnet  fisheries  on 
endangered  and  threatened  species  of 
sea  turtles  primarily  from  the  monkfish 
fishery  which  has  previously 
demonstrated  a  high  sea  turtle  bycatch 
and  mortality  rate.  The  closure  areas 
and  times  are  as  follows:  waters  north 
of  33  degrees  51.0  minutes  N  (North 
Carolina/South  Carolina  border  at  the 
coast)  and  south  of  35  degrees  46.0 
minutes  N  (Oregon  Inlet)  are  closed  at 
all  times;  waters  north  of  35  degrees 
46.0  minutes  N  (Oregon  Inlet)  and 
south  of  36  degrees  22.5  minutes  N 
(Currituck  Beach  Light,  NC)  are  closed 
fitjm  March  16  through  January  14; 
waters  north  of  36  degrees  22.5  minutes 
N  (Currituck  Beach  Light.  NC)  and 
south  of  37  degrees  34.6  minutes  N 
(Wachapreague  Inlet,  VA)  are  closed 
from  April  1  through  January  14;  waters 
north  of  37  degrees  34.6  minutes  N 
(Wachapreague  Inlet,  VA)  and  south  of 
37  degrees  56.0  minutes  N 
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Rnal  Rule  Stage 


(Chincoteague.  VA)  are  closed  from 
April  16  through  January  14;  waters 
north  of  37  degrees  56.0  minutes  N 
(Chincoteague.  VA)  will  not  be  affected 
by  this  rule.  NMFS  also  intends  to 
publish  a  permanent  rule  establishing 
seasonal  closures  and  is  seeking 
comments  on  this  proposal.  In  addition. 
NMFS  is  requesting  comments  on  the 
need  to  consider  restrictions  on  smaller 
gillnet  mesh  sizes  in  the  permanent 
rule. 
Timetable: 


action  is  warranted.  To  ensure  a 
comprehensive  review,  the  Services  are 
soliciting  information  and  comments 
pertaining  to  this  species  from  any 
interested  party. 

Timetable: 


Timetable: 


Action 


FR  Cite 


Intsfim  Final  Rule 
Final  Action 


03/21/02  67  FR  13098 
12/00/02 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Opay.  Sea 

Turtle  Ecologist.  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration,  1315 

East-West  Hwy.,  Silver  Spring,  MD 

20910 

Phone:  301  713-1401 

RIN:  0648-AP91 

683.  •  USTING  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
DESIGNATING  CRITICAL  HABITAT; 
90-OAY  HNOING 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  223 

Legal  Deadline:  None 

Aiastract:  The  National  Marine 
Fisheries  Service  (NMFS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce,  announces  the  90-day 
Hnding  for  a  petition  to  reclassify  the 
Northern  and  Florida  Panhandle 
nesting  subpopulations  of  the 
loggerhead  (Caretta  caretta)  sea  turtle 
frt>m  threatened  to  endangered  and 
designate  critical  habitat  imder  the 
Endangered  Species  Act  (ESA).  The 
Services  find  that  the  petition  to 
reclassify  presents  substantial  scientific 
information  indicating  that  the 
petitioned  action  may  be  warranted. 
The  Services  find  that  the  petition  to 
designate  critical  habitat  did  not 
provide  substantial  scientific 
information  to  warrant  further  review. 
The  Services  will  conduct  a  status 
review  of  the  loggerhead  turtle  to 
determine  whether  the  petitioned 


Action 


FR  Git* 


06/04/02  67  FR  38459 
08/05/02 

Ol/OOrtW 


NPRIM 

NPRIM  Comment 

PenodEnd 
Fmal  Action 

Regulatory  FlexIbHity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Therese  Conant, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources,  Silver  Spring.  MD  20910 
Phone:  301  713-1431 
Fax:  301  713-0376 

RIN:  0648-AP94 

684.  •  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  GULF  STURGEON 

Priority:  Other  Significant 

Legal  Auttwrity:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  NPRM.  Judicial.  May 

23,  2002. 

Final.  Judicial,  February  28,  2003. 

Abstract:  The  National  Marine 
Fisheries  Service  and  U.S.  Fish  and 
Wildlife  Service  (collectively,  the 
Services)  jointly  listed  the  Gulf 
sturgeon  as  "threatened"  under  the 
Endangered  Species  Act  (ESA)  in  1991. 
The  ESA  requires  that  critical  habitat 
be  designated  for  any  listed  species.  On 
Jime  6,  2002,  the  Services  proposed 
designating  critical  habitat  for  the  Gulf 
sturgeon.  The  proposed  designation 
includes  seven  freshwater  and  seven 
estuarine/marine  units  in  the  Gulf  of 
Mexico  as  critical  habitat.  All  of  the 
units  proposed  as  critical  habitat  are 
areas  presently  occupied  by  Gulf 
sturgeon  during  part  of  its  life  cycle. 
On  August  8,  2002,  the  Services 
announced  the  availability  of  a  draft 
economic  analysis  of  the  proposed 
designation,  and  extended  the  public 
comment  period  for  the  proposal  to 
October  7,  2002.  A  final  designation 
must  be  filed  by  February  28.  2003.  per 
a  court  settlement  agreement. 


Action 


FR  Gils 


NPRIM 
Comment  Penod 

Extended 
NPRM  Comnr>ent 

Period  End 
Final  Action 


06/06/02  67  FR  39106 
08/08/02  67  FR  51530 

10/07/02 

05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affscted:  Federal 

Agency  Contact:  Stephania  Bolden. 
Fisheries  Biologist,  Diepartment  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  F/SER3, 
9721  Executive  Center  Drive  North,  St. 
Peterburg,  FL  33702 
Phone:  727  570-5312 

RIN:  0648-AQ03 

685.  •  TAKING  OF  THREATENED  OR 
ENDAI4GERED  SPEOES  INCIDENTAL 
TO  COMMERCIAL  RSHING 
OPERATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  222:  50  CFR  223 

Legal  Deadline:  None 

Abstract:  The  National  Marine 
Fisheries  Service  (NMFS)  proposes  to 
prohibit  drift  gillnet  fishing  in  U.S. 
ocean  waters  off  of  southern  California 
south  of  Point  Conception  (34  degrees 
27  minutes  N)  and  west  to  120  degrees 
W  longitude  from  August  15  to  August 
31,  and  from  January  1  to  January  31. 
during  El  Nino  events. 

Timetable: 


Action 


FR  Gil* 


09/20/02  67  FR  59243 
10/21/02 

01/00/03 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Therese  Conant. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources,  Silver  Spring,  MD  20910 
Phone:  301  713-1431 
Fax:  301  713-0376 

RIN:  0648-AQ13 
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686.  •  TAKING  OF  MARINE  MAMMALS 
INaOENTAL  TO  COMMERCIAL 
RSHING  OPERATIONS;  ATLANTIC 
LARGE  WHALE  TAKE  REDUCTION 
PLAN  REGULATK3NS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1387 

CFR  Citation:  50  CFR  229 

Legal  Deadline:  None 

Abstract:  NMFS  is  proposing  to  amend 
the  regulations  that  implement  the 
Atlantic  Large  Whale  Take  Reduction 
Plan.  The  purpose  of  this  rule  is  to 
correct  unintended  errors  in  the 
Seasonal  Area  Management  interim 
final  rule  and  the  Dynamic  Area 
Management  final  rule's  preambles. 
Some  aspects  of  each  program  were 
inadvertently  omitted  from  the 
associated  regulatory  text  and  this 
technical  amendment  makes  the 
regulatory  text  reflect  information 
provided  in  the  rules'  preambles. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Lawson, 
Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2322 
Email:  patricia.lawsondnoaa.gov 

RIN:  0648-AQ23 

NATK)NAL  OCEAN  SERVICE/OFFICE 
OF  OCEAN  AND  COASTAL 
RESOURCE  MANAGEMENT 


Abstract:  This  action  amends  the 
natural  resource  damage  assessment 
rule  under  the  Oil  Pollution  Act  of 
1990,  codified  at  15  CFR  990,  due  to 
court  remand  (General  Electric  vs. 
Commerce,  128  F.  3d  767.  DC  Cir. 
1997). 

Tbnelable: 


Action 


DM* 


FR  Git* 


NPRM 
Final  Action 


07/31/01   66  FR  39464 
11AXV02 


Action 


Data         FR  Cite 


Final  Action 


11/00/02 


687.  NATURAL  RESOURCE  DAMAGE 
ASSESSMENTS  UNDER  THE  OIL 
POLLUTK>N  ACT  OF  1990 

Priority:  Other  Significant 

Legal  Authority:  33  USC  2706(e) 

CFR  Citation:  15  CFR  990 

Legal  Deadline:  None 


Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Eli  Reinharz. 
Ecologist,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  NOAA/DAC,  Room 
10218,  1305  East-West  Highway,  Silver 
Spring,  MD  20910 
Phone:  301  713-3038 
Fax:  301  713-4387 

RIN:  0648-AM80 


Department  of  Commeive  (DOC) 

National  Oceanic  and  Atmospheiic  Adminittration  (NOAA) 


Long*Term  Actions 


NATK)NAL  MARINE  HSHERIES 
SERVICE 


688.  HSHERY  MANAGEMENT  PLAN 
FOR  CAUCO  SCALLOP  RSHERY  IN 
THE  SOUTH  ATLANTK;  REGION  (FMP) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  622 


689.  AMENDMENT  10  TO  THE 
nSHERY  MANAGEMENT  PLAN  FOR 
THE  SHRIMP  nSHERY  OF  THE  GULF 
OF  MEXK^O  (FMP) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  622 

Timetable: 


Tlmetat)le: 


Action 


Data 


FR  Cite 


Action 


Dele 


FR  Git* 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
PenodEnd 


11AXV03 
12/00/03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affeclad:  Businesses 

Government  Ljevels  Affected:  None 

Agency  Contact:  Joseph  Powers 
Phone:  727  570-5301 

RIN:  0648-AL78 


NPRM  11/00/03 

NPRM  Comnr>ent  1 2/00/03 

PenodEnd 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers 
Phone:  727  570-5301 

RIN:  0648-AM23 

690.  AMENDMENT  7  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE  SPINY 
LOBSTER  FISHERY  OF  THE  GULF  OF 
MEXKX)  AND  SOUTH  ATLANTIC  FMP 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  640 


NPRM  11/00/03 

NPRMComnient  12/00/03 

Period  End 

Regulatory  Flexibility  Analyals 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers 
Phone:  727  570-5301 

RIN:  0648-AN08 

691.  SEA  TURTLE  CONSERVATION 

REGULATKmS;  RSHERY  ACTlVmES 

(TEDS) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  SO  CFR  223 

Timetable: 


Action 


FR  OH* 


Interim  Final  Rule  05/1 4A)1  66  FR  24287 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Flequirad:  No 

Small  Entities  Affected:  Businesses 

Government  l-evels  Affected:  None 
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Agency  Contact:  Therese  Conant 
Phone:  301  713-1431 
Fax:  301  713-0376 

RiN:  0648-AP16 


692.  •  FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES; 
ATLANTIC  MACKEREU  SQUID,  AND 
BUTTERFISH  RSHERIES;  CONTROL 
DATE  FOR  ATLANTIC  MACKEREL 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  648 
Legal  Deadline:  None 
Abstract:  NMFS  announces  that  it  is 
considering,  and  is  seeking  public 
comment  on,  proposed  rulemaking  to 
control  future  access  to  the  Atlantic 
mackerel  resource  if  a  management 
regime  is  developed  and  implemented 
under  the  Magnuson-Stevens  Fishery 
conservation  and  Management  Act  that 
limits  the  number  of  participants  in  the 
fishery.  This  announcement  is 
intended,  in  part,  to  promote  awareness 
of  potential  eligibility  criteria  for  future 
access  so  as  to  discourage  speculative 
entry  into  the  fishery  while  the  Mid- 
Atlantic  Fishery  Management  Council 
and  NMFS  consider  whether  and  how 
access  to  the  Atlantic  mackerel  fishery 
should  be  controlled. 

Timetable: 


Action 


FR  CM* 


Timetable: 


Final  Action  07/05A)2  67  FR  44792 

Comment  Period  End    08/05/02 
Next  Action  Undetemnined 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region.  NMFS.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive.  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQll 

693.  endangered  and 
threatened  speoes:  take  of 
threatened  southern 
oregon/northern  caufornia 
coast  evolutk>narily 
sksnifk:ant  untt  (esu)  coho 

SALMON 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  223 


Action 


FR  Cite 


Interim  Final  Rule  07/18/97  62  FR  38479 

Next  /Vction  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Barry  Thom 
Phone:  301  713-1401 
Email:  barTy.thom@noaa.gov 

RIN:  064&-AJ91 


694.  NORTH  ATLANTA  WHALE 
PROTECTK)N 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  216;  50  CFR  222 

Timetable: 


Action 


FR  Cite 


ANPRM  01/04«)0  65FR270 

ANPRM  Comment  03/06/00 

Period  End 

NPRM  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Trevor  Spradlin 

Phone:  301  713-2289 

Email:  trevor.spradlin@noaa.gov 

RIN:  0648-AM85 

NATK>NAL  OCEAN  SERVTCE/OFFICE 
OF  OCEAN  AND  COASTAL 
RESOURCE  MANAGEMENT 


695.  INTERAGENCY  CONSULTATION 
FOR  THE  NATK3NAL  MARINE 
SANCTUARY  PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  15  CFR  922 

Thnelable: 

Action  Dale  FR  Cite 


NPRM 


12/000)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Helen  Golde 
Phone:  301  713-3145 

RIN:  0648-AL06 


Long-Term  Actions 


696.  INSTALUNG  AND  MAINTAINING 
COMMERCIAL  SUBMARINE  CABLES 
IN  NATIONAL  MARINE  SANCTUARIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  15  CFR  922 

Timetable; 

Action 


FR  one 


08/23/00  65  FR  51264 
10/23/00 


ANPRM 
ANPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Helen  Golde 
Phone:  301  713-3145 

RIN:  0648-AO36 

697.  e  PROCEDURAL  CHANGES  TO 

THE  FEDERAL  CONSISTENCY 

PROCESS 

Priority:  Substantive,  Nonsignificant  . 

Legal  AuttK>rity:  16  USC  1463;  16  USC 
1451  et  seq 

CFR  Citation:  15  CFR  930 
Legal  Deadline:  None 
AtMtract:  NOAA  is  evaluating  whether 
procedural  changes  or  additional 
guidance  to  the  existing  Federal 
consistency  regulations  is  necessary  to 
improve  efficiencies  in  the  Federal 
consistency  procedures  and  Secretarial 
appeals  process,  particularly  as  related 
to  energy  development  on  the  Outer 
Continental  Shelf  (OCS). 

Timetal>le: 


Action 


FR  Cite 


07/02/02  67  FR  44407 
09/03/02 


ANPRM 
ANPRM  Comment 

Period  End 
Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected: 

Undetermined 

Agency  Contact:  David  W.  Kaiser. 

Federal  Consistency  Coordinator, 

Department  of  Commerce,  National 

Oceanic  and  Atmospheric 

Administration.  1305  East- West 

Highway,  11th  Floor.  Silver  Spring.  MD 

20910 

Phone:  301  713-3155 ' 

Fax:  301  713-4367 

Email:  david.kaiser@noaa.gov 

RIN:  0648-AP98 
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Long-Term  Actions 


OFFICE  OF  THE  ADMINISTRATOR 


698.  REGIONAL  MARINE  RESEARCH 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 


Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Don  Scavia 


Phone:  301  713-3060 
RIN:  0648-AF20 


Department  of  Commeixe  (DOC) 

National  Oceanic  and  Atmospheiic  Administration  (NOAA) 


Completed  Actions 


699.  REGULATORY  AMENDMENT  TO 
ESTABUSH  PERMIT  AND  REPORTING 
REQUIREMENTS  FOR  PELAGIC 
TROLL  AND  HANDUNE  VESSELS 
FISHING  OFF  PACIFIC  REMOTE 
ISLANDS  OF  THE  UNITED  STATES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  660 

Completed: 


Reason 


Date         FR  Cite 


NPfUM 
Rnal  Action 


05/06/02  67  FR  30346 
09/04/02  67FR56500 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Ageitcy  Contact:  Charles  Kamella 
Phone:  808  973-2937 

RIN:  0648-AJ08 


700.  ADJUSTMENT  OF  THE 
MANAGEMENT  PROGRAM  FOR 
PRECIOUS  CORALS  RSHERIES  IN 
THE  WESTERN  PACIFIC 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  660 

Completad: 


Reason 


Date  FR  Cita 


Final  Action  03/1 8«)2  67  FR  11941 

Final  Action  Effective    04/1 7/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Kamella 
Phone:  808  973-2937 

RIN:  0648-AK23 


701.  AMENDMENT  54  TO  FMP  FOR 
GROUNDRSH  FISHERY  OF  BERING 
SEA  AND  ALEUTIAN  ISLANDS  AREA 
AND  AMENDMENT  54  TO  FMP  FOR 
GROUNDRSH  OF  GULF  OF  ALASKA 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  679 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action  04/29/02  67  FR  2091 5 

Final  /Vction  Effective    05/29/02 

Regulatory  Rexn>ility  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AK70 

702.  RSHING  CAPACITY  REDUCTION 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  600 

Completed: 


Reason 


Data 


FR  Cite 


Interim  Final  Rule         05/18/00  65  FR  31430 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Nfichael  L.  Grable 

Phone:  301  713-2390 

Email:  michael.grable@noaa.gov 

RIN:  0648-AK7e 

703.  CRAB  COMMUNITY 
DEVELOPMENT  QUOTA  RESERVES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  679 

Completed: ' 

FR  Cite 


Regulatory  FiexibHity  Analysis 
Required:  Yes 

Govemment  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsfger 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AL92 

704.  AMENDMENT  67  TO  THE  FMP 
FOR  THE  GROUNDRSH  RSHERY  OF 
THE  BERING  SEA  AND  THE 
ALEUTIAN  ISLANDS  AREA 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  679 

Completed:  


Reason 


FR  Cits 


Final  Action 
Connection 


04/15/02  67  FR  18129 
08/15/02  67  FR  53321 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Govemment  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AM40 

705.  REGULATORY  AMENDMENT  TO 
PREVENT  OR  MITIGATE  THE  TAKE 
OF  SEA  TURTLES  IN  THE  WESTERN 
PACIRC  PELAGIC  RSHERIES 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  660 

Completed:  


Reason 


Date 


FR  Citi 


04/29/02  67  FR  20945 
06/12A)2  67  FR  40232 
07/25/02  67  FR  48604 


NPRM 
Final  Action 
Coaection 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Govemment  Levels  Affectad:  None 

Agency  Contact:  Charles  ICamella 
Phone:  808  973-2937 


Final  Action 


03/22/02  67  FR  13291      RIN:  064&-AN75 
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706.  GENERIC  AMENDMENT 
ADDRESSING  THE  ESTABLISHMENT 
OF  THE  TORTUGAS  MARINE 
RESERVES  UNDER  THE  RSHERY 
MANAGEMENT  PLANS  OF  THE  GULF 
OF  MEXICO 

Priority:  Substantive.  Nonsignificant 
CFR  Citation:  50  CFR  622 

Complfd: 

RMson 


FR  Gila 


Finrt  Action  07/1»02  67  FR  47467 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers 
Phone:  727  570-5301 

RIN:  0648-AN83 

707.  AMENDMENT  3  TO  THE  RSHERY 
MANAGEMENT  PLAN  FOR  THE 
GOLDEN  CRAB  RSHERY  OFF  THE 
SOUTHERN  ATLANTIC  STATES  (FMP) 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  622 

Completed: 

Reason 


FR  CNa 


Final  Action  05/03/02  67  FR  22359 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers 
Phone:  727  570-5301 


RIN:  064a- A02  3 


708.  REGULATORY  AMENDMENT  TO 
MODIFY  THE  MANAGEMENT 
PROGRAM  FOR  THE  WESTERN 
PACIRC  PELAGIC  FISHERIES  TO 
MITIGATE  THE  TAKE  OF  SEABIRDS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  660 


Competed: 


Reason 


FR  CMS 


Final  Rule 

Final  Rule  Effective 

Final  Action 


05/14/02  67  FR  34408 

06/13/02 

09/1 0«)2  67  FR  57346 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Charles  Kamella 
Phone:  808  973-2937 

RIN:  0648-AO35 


Completed  Actions 


709.  AMENDMENT  11  TO  RSHERY 
MANAGEMENT  PLAN  FOR  SHRIMP 
RSHERY  OF  GULF  OF  MEXICO  (FMP) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  622 

Compieted: 


712.  SPECIFICATIONS  FOR  THE 
SPINY  DOGRSH  RSHERY  FOR 
RSHING  YEAR  2002 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  648 

Completed:     


FR  CMa        Reaaon 


FR  CMS 


Final  Action 

Final  Action  Effective 


08/07/02  67  FR  51074 
09/06/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers 
Phone:  727  570-5301 

RIN:  0648- A051 


710.  AMENDMENTS  TO  FMPS  FOR 
GULF  OF  MEXICO  REEF  RSH  AND 
GULF  OF  MEXICO  AND  SOUTH 
ATLANTIC  COASTAL  MIGRATORY 
PELAGIC  RESOURCES  TO  UMIT 
ENTRY  INTO  GULF  OF  MEXICO 
RECREATIONAL-FOR-HIRE 
RSHERIES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  622 

Completed:^ 


Final  Action  05/07/02  67  FR  30614 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul 
Phone:  978  281-9200 


RIN:  0648-AP07 


713.  FRAMEWORK  1  TO  THE 
MONKRSH  RSHERY  MANAGEMENT 
PLAN  FOR  RSHING  YEAR  2002; 
DISAPPROVAL  OF  FRAMEWORK 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  648 

Completed:         . 


Raaaon 


Data 


FR  Cna 


Reaaon 


FR  Cite 


Final  Action  06/28rt)2  67  FR  43558 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Powers 
Phone:  727  570-5301 

RIN:  0648-AO62 

711.  RECREATIONAL  MEASURES  FOR 
THE  SUMMER  FLOUNDER,  SCUP, 
AND  BLACK  SEA  BASS  RSHERIES 
FOR  RSHING  YEAR  2002 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  648 


NpRM  04/04/02  67  FR  16079 

Emergency  Interim        05/22/02  67  FR  35928 

Rule 
Emergency  Interim        11/18/02 

Rule  Ends 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul 
Phone:  978  281-9200 


RIN:  0648-APll 


Completed: 


714.  FRAMEWORK  ADJUSTMENT  2 
TO  THE  RSHERY  MANAGEMENT 
PLAN  FOR  THE  ATLANTA 
MACKEREL,  SQUID,  AND 
BUTTERRSH  RSHERIES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  648 

Completed:   


Reaaon 


FR  Gila        Reaaon 


FR  Cite 


NPRM 
Final  Action 


05/23/02  67  FR  36139 
08/02/02  67  FR  50368 


NPRM 
Final  Action 


05/28/02  67  FR  36556 
07/02/02  67  FR  44392 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul 
Phone:  978  281-9200 

RIN:  064fr-AO91 


Regulatory  Flexibility  Analysis 
RequirSd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul 
Phone:  978  281-9200 

RIN:  0648-AP12 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


74427 


DOC— NOAA 


Completed  Actions 


715.  ATLANTIC  HKSHLY  MKSRATORY 

sPEaES;  pelagk;  LONGUNE 
RSHERY;  SEA  TURTLE  PROTECTION 
MEASURES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  635 

Completed: 


Reaaon 


FR  Cite 


NPRM 
Final  Action 


04/10/02  67  FR  17349 
07/09/02  67  FR  45393 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Dunnigan 

Phone:  301  713-2334 

Email:  john.dunnigan@noaa.gov 

RIN:  0648-AP49 

716.  2002-2003  MANAGEMENT 
MEASURES  FOR  COMMERCIAL, 
RECREATIONAL,  AND  TREATY 
INDIAN  SALMON  RSHERIES  OFF  THE 
COASTS  OF  WASHINGTON,  OREGON, 
AND  CAUFORNIA 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  660 

Completed: 


Reaaon 


FR  Cite 


Final  Action  05/07/02  67  FR  30616 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  D.  Robert  Lohn 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AP52 

717.  ATLANTIC  BLUERSH  RSHERY; 
SPEanCATK)NS  FOR  RSHING  YEAR 
2002 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  648 

Completed: 


ftaason 


FR  CHa 


Final  Action  06/06/02  67  FR  38909 

Regulatory  Flexibility  Anaiyais 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul 
Phone:  978  281-9200 


718.  PAanC  HAUBUT  RSHERIES 
CATCH  SHARING  PLAN 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  None 

Completed:  


Data 


FR  CNa 


Final  Action 


03/20/02  67  FIR  12885 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  D.  Robert  Lohn 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0646-AP80 

719.  IMPOSING  ADDITIONAL 
RESTRKmONS  IN  THE  HAWAII- 
BASED  LONGUNE  RSHERY 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  660 

Completed: 


Reason 


FR  Cite 


Interim  Final  Rule 


04/05/02  67  FR  16323 


Regulatory  Flexibility  Analyala 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Kamella 
Phone:  808  973-2937 

RIN:  0648-AP84 


720.  IMPLEMENT  2002  PAOFIC 
WHITING  SPECIRCATK)NS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  660   . 

Completed:  


Reason 


FR  CKo 


RIN:  064&-AP59 


Interim  Final  Rule         04/15/02  67  FR  18117 
Interim  Final  Rule         05/15/02 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  D.  Robert  Lohn 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AP85 


721.  •  CONTROL  DATE  FOR 
LONGUNE  VESSELS  RSHING  FOR 
PELAGIC  SPEaES  IN  THE  EEZ 
AROUND  AMERICAN  SAMOA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  660 

Legal  Deadline:  Final,  Statutory.  Final 
rule  must  be  published  30  days  after 
the  comment  period  ends  on  the 
proposed  rule. 

Abstract:  On  March  21.  2002.  the 
Western  Pacific  Fishery  Management 
Council  (Coimcil)  adopted  a  "control 
date"  of  March  21,  2002,  for  the 
longline  fishery  for  pelagic  species 
around  American  Samoa  (the  "fishery") 
that  entrance  to  this  fishery  might  be 
limited.  The  purpose  of  the  "control 
date"  is  to  notify  persons  interested  in 
joining  this  fishery  after  March  21,  that 
they  might  be  excluded  from  the 
fishery  if  the  Council  and/or  NMFS 
decide  to  limit  entry  to  the  fishery.  The 
Coimcil  is  currently  developing  an 
amendment  to  the  Fishery  Management 
Plan  for  the  Pelagic  Fisheries  of  the 
Western  Pacific  Region  to  limit  new 
entry  to  this  fishery.  The  specific 
eligibility  requirements  that  would  be 
used  in  this  limited  entry  program  are 
still  being  formulated  and  analyzed. 
The  Council  may  choose  not  to  control 
entry  or  access  to  the  fishery,  in  which 
case  the  control  date  may  be  rescinded. 

Timetable: 


Action 


FR  CHS 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 


06/03/02  67  FR  38245 
07/03/02 


Regulatory  Flexibility  Analyala 
Required:  No 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Dr.  Charles  Kamella, 
Administrator,  Pacific  Islands  Area 
Office,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1601  Kapiolani 
BoulevaKf,  Suite  1110,  Honolulu,  HI 
96814-4700 
Phone:  808  973-2937 

RIN:  0648-AQpl 
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722.  •  CHANGE  OF  TTTLE  FOR  THE 
SALMON  FMP 
Priority:  Info./Admin./Other 
Lagal  Authority:  16  USC  773  et  seq: 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  679 
Lagal  Deadline:  None 
Abatract:  NMFS  is  correcting  the  title 
of  the  Fishery  Management  Plan  for  the 
Salmon  Fisheries  in  the  Exclusive 
Economic  Zone  (EEZ)  off  Alaska  (FMP). 
This  action  is  necessary  to  make  the 
name  of  the  FMP  in  Federal  regulations 
consistent  with  the  actual  name  of  the 
FMP  as  approved  by  the  Secretary  of 
Commerce  (Secretary).  The  intended 
effect  of  this  action  is  regulatory 
consistency,  and  it  will  have  no  effect 
on  any  person  fishing  in  the  EEZ  for 
any  species. 


FR  CM* 


Final  Action 


07/01/02  67  FR  44093 


Regulatory  Flexll)ility  Analyals 
Raquirad:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  James  W.  Balsiger, 
Administrator.  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  NMFS,  P.O.  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AQlO 

723.  •  NOTICE  OF  CONTROL  DATE 
FOR  HAGRSH  RSHERY 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  648 

Legal  Deadline:  None 

Abstract:  At  present,  the  hagfish 
fishery  is  not  regulated  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  control 
date  admonishes  the  industry  that 
future  action  to  control  the  niunber  of 
participants  in  the  hagfish  fishery  is 
being  considered.  It  annoimces  that 
anyone  entering  the  hagfish  fishery 
after  the  control  date  will  not  be 
assured  of  future  access,  should  a 
management  regime  that  limits  the 
number  of  participants  in  the  fishery 


be  prepared  and  implemented.  Limited 
entry  into  the  fishery  may  be  based  on 
levels  of  participation  or  other  criteria 
such  as  domestic  harvest  capacity.  The 
control  date  is  intended  to  discourage 
speculative  entry  into  the  hagfish 
fishery  if  controlled  access  schemes  are 
developed  by  the  Council.  This  notice 
would  establish  the  date  of  its 
publication  in  the  Federal  Register  as 
the  control  date.  The  publication  of  a 
control  date  would  not  commit  the 
Council  to  developing  any  particular 
management  regime  or  to  using  any 
specific  criteria  for  determining  entry 
into  the  fishery.  Any  action  by  the 
Council  will  be  taken  piu^uant  to  the 
requirements  for  FMP  development 
established  under  the  Magnuson- 
Stevens  Act. 

Timetable: 


Action 


FR  Cite 


Completed  Actions 


Final  Action  08/28/02  67  FR  55191 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AQ12 

724.  e  REGULATORY  AMENDMENT 
TO  CORRECT  THE  DEFINITION  OF 
"ELIGIBLE  APPUCANT'  FOR  A  CRAB 
SPEaES  UCENSE 
Priority:  Substantive,  Nonsignificant 
Legal  Auttwrity:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  679 
Legal  Deadline:  None 

AtMtract:  This  action  corrects 
paragraph  (3)  of  the  definition  of 
"eligible  applicant"  for  a  crab  species 
license.  This  paragraph  is  designed.to 
implement  part  of  the  License 
Limitation  Program  (LLP)  for  the  crab 
fisheries  in  the  Bering  Sea  and  Aleutian 
Islands.  A  final  rule  to  implement  the 
initial  crab  LLP  was  published  on 
October  1,  1998  (63  FR  52642).  As 
published  in  this  rule,  paragraph  (3) 
incorrectly  included  the  word  "and" 
between  "1993"  and  "1994"  in  the 
"eligible  applicant"  definition.  This 
error  incorrectly  made  the  conditions 
for  a  certain  crab  species  license  more 


restrictive  than  intended  by  the  North 
Pacific  Fisheries  Management  Coimdl 
and  NMFS  and  inconsistent  with  crab 
species  license  criteria  specified  at 
section  679.4(k)(5){ii)(G).  NMFS 
corrected  this  error  on  September  12, 
2000  (65  FR  54971). 

Subsequently,  NMFS  issued  a  final  rule 
on  December  14.  2000  (65  FR  78110) 
to  implement  Amendment  4  to  the 
Fishery  Management  Plan  for  the 
scallop  fishery  off  Alaska,  which 
created  an  LLP  for  the  scallop  fishery. 
The  scallop  final  rule  added  clarifying 
subheadings  to  the  numbered 
paragraphs  within  the  definition  of 
"eligible  applicant"  and  in  the  process, 
repeated  the  regulatory  text  of  each 
paragraph.  The  regulatory  text  repeated 
for  paragraph  (3),  however,  was  Ae 
original  incorrect  text  published  on 
October  1,  1998,  for  the  crab  LLP.  This 
mistake  likely  occurred  because,  with 
respect  to  paragraph  (3).  the  scallop 
final  rule  relied  on  the  text  of  the 
proposed  rule  for  the  scallop  LLP 
which  was  published  on  April  21.  2000 
(65  FR  21385),  before  the  text  was 
corrected  nearly  five  months  later  on 
September  12,  2000.  Therefore,  this 
action  recorrects  paragraph  (3)  to  read 
as  originally  intended  and  corrected  to 
read  on  September  12.  2000. 

Timetable: 


Action 


Dale 


FR  ON* 


Rnal  Action 


06/28/02  67  FR  55170 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Lavela  Affected:  None 

Agency  Contact:  James  W.  Balsiger. 
Administrator,  Alaska  Region, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  NMFS,  P.O.  21668. 
Jimeau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

Relatad  RIN:  Related  To  0648-AM42 

RIN:  0648-AQ36 

725.  SEA  TURTLE  CONSERVATION 
REGULATIONS;  RSHERY  ACTWITIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  223 

Completed: 

FR  Cile 


Final  Action  Effective    09/03/02 

Final  Action  09/06/02  67  FR  56931 
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CompMsd  Actiont 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Therese  Conant 
Phone:  301  713-1431 
Fax:  301  713-0376 

RIN:  0648-AP63 

726.  ENDANGERED  SPEaES; 
TRANSFERRING  PERMITS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  224;  50  CFR  223; 
50  CFR  222 

Completed:  


Reason 


Date 


FR  Cite 


Final  Action  09/13/02  67  FR  57970 

Final  Action  Effective     1 0/1 5/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lamont  Jackson 
Phone:  301  713-1401 

RIN:  064ft-AP64 

727.  RULEMAKING  FOR  THE 
INCIDENTAL  TAKING  OF  MARINE 
MAMMALS  DURING  WORLDWIDE 
DEPLOYMENT  OF  THE  U.S.  NAVY'S 
LOW  FREQUENCY  ACTIVE  SONAR 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  216.101 

Completed:  


Reason 


FR  Cite 


Rnal  Action  07/16/02  67  FR  46712 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Kenneth  R. 

HoUingshead 

Phone:  301  713-2055 

Email:  ken.hollingshead@noaa.gov 

RIN:  0648-AM62 

728.  SEA  TURTLE  CONSERVATKW 
REGULATIONS;  SUMMER  FLOUNDER 
nSHERY 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  223;  50  CFR  222 

Completed:  


Reason 


FR  Cite 


04/17A)2  67  FR  18833 


Fmal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Therese  Conant 
Phone:  301  713-1431 
Fax:  301  713-0376 

RIN:  0648-AM89 


729.  TAKING  AND  IMPORTING 
MARINE  MAMMALS;  TAKING  MARINE 
MAMMALS  INCIDENTAL  TO  OIL  AND 
GAS  STRUCTURE  REMOVAL 
ACTIVITIES  IN  THE  GULF  OF  MEXICO 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  216 

Completed:  


Reason 


Date         FR  Cite 


NPRM  04/19/02  67  FR  19370 

Final  Action  08«)1/02  67  FR  49869 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levela  Affected:  None 

Ager>cy  Contact:  Kenneth  HoUingshead 

Phone:  301  713-2322 

Fax:  301  713-0376 

Email:  ken.hollingshead@noaa.gov 

RIN:  064&-AP83 

730.  e  TAKING  OF  MARINE  MAMMALS 
INCIDENTAL  TO  COMMERaAL 
FISHING  OPERATIONS;  ATLANTK! 
LARGE  WHALE  TAKE  REDUCTK)N 
PLAN  REGULATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  229 

Legal  Deadline:  None 

At)Stract:  This  action  will  amend  the 
regulations  that  implement  the  Atlantic 
Large  Whale  Take  Reduction  Plan. 
s[>ecifically  with  regard  to  the  straight 
set  of  gillnets  in  the  southeast  U.S. 
restricted  area  in  waters  off  the  coasts 
of  Georgia  and  Florida.  The  intent  of 
this  rulemaking  is  to  prohibit  straight 
sets  of  gillnets  at  night  from  November 
15  through  March  31.  annually  to 
reduce  the  risk  of  entanglement  of  large 
whales,  including  the  western  North 
Atlantic  right  whale. 

This  rule  was  published  on  March  27, 
2002,  in  the  Federal  Register  under  RIN 
0648- AN88. 

Timetable: 


Action 


FR  Cite 


Action 


Oela         FR  Cite 


NPRM  Comment 

Period  End 
Final  Action 


05/28/02 

09/23/02  67  FR  59471 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entltlea  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Patricia  Lawson, 
Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2322 
Email:  patricia.lawson@noaa.gov 

Related  RIN:  Related  To  0648-AN88 

RIN:  0648-AP93 

731.  e  SEA  TURTLE  CONSERVATION 
REGULATIONS;  RESTRICTK>NS 
APPUCABLE  TO  SHRIMP  TRAWL 
ACtlVmES;  LEATHERBACK 
CONSERVATK>N  ZONE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  222;  50  CFR  223 

Legal  Deadline:  None 

Abstract:  NMFS  is  closing,  for  a  two- 
week  period,  all  inshore  waters  and 
offshore  waters  out  to  10  nautical  miles 
(nm)  (18.5  km)  seaward  of  the 
COLREGS  demarcation  line,  bounded 
by  31  degrees  N.  lat.  (approximately  St. 
Andrews  Sound,  Georgia)  and  32 
degrees  N.  lat.  (approximately  Tybee 
Island,  Georgia)  within  the  Leatherback 
Conservation  Zone,  to  fishing  by 
shrimp  trawlers  required  to  have  a 
turtle  excluder  device  (TED)  installed 
in  each  net  that  is  rigged  for  fishing, 
unless  the  TED  has  an  escape  opening 
large  enough  to  exclude  leatherback 
turtles,  as  specified  in  the  regulations. 

Timetable: 


Action 


FR  CIta 


NPRM 


03/27/02  67  FR  14690 


Final  Action  04/24A)2  67  FR  20054 

Regulatory  Flexibility  Analyals 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Opay.  Sea 
Turtle  Ecologist,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315 
East- West  Hwy..  Silver  Spring.  MD 
20910 
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Phone:  301  713-1401 
RIN:  0648-AP96 


Email:  patricia.lawsondnoaa.gov 
RIN:  0648-AP97 


732.  •  ATLANTIC  LARGE  WHALE 
TAKE  REDUCTION;  TEyPORARY 
AREA  AND  GEAR  RESTRICTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  229 

Lagal  Daadlina:  None 

AtMtract:  NMFS  is  implementing 
temporary  restrictions  consistent  with 
the  requirements  of  the  Atlantic  Large 
Whale  Take  Reduction  Plan's 
(ALWTRP)  implementing  regulations. 
These  restrictions  apply  to  lobster  trap 
and  anchored  gillnet  fishing  gear  in  an 
area  totaling  approximately  1,100 
■square  nautical  miles  (nm2)  (2,038.5 
km2)  in  April  and  1,700  nm2  (3.150 
km2)  in  May  off  Cape  Aim.  MA.  for 
15  days.  The  purpose  of  this  action  is 
to  provide  immediate  protection  to  an 
aggregation  of  North  Atlantic  right 
whales  (right  whales). 

Timetable: 


Action 


FR  Cite 


733.  •  SEA  TURTLE  CONSERVATION 
REGULATIONS;  RESTRICTIONS 
APPLICABLE  TO  SHRIMP  TRAWL 
ACTIVITIES;  LEATHERBACK 
CONSERVATION  ZONE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  222;  50  CFR  223 

Legal  Deadline:  None 

Abatract:  NMFS  is  closing,  for  a  short 
2-week  period,  all  inshore  waters  and 
offshore  waters  10  nautical  miles  (nm) 
(18.5  km)  seaward  of  the  COLREGS 
demarcation  line,  boimded  by  32 
degrees  N.  lat.  (approximately  Tybee 
Island.  Georgia)  and  34  degrees  N.  lat. 
(approximately  Wilmington  Beach. 
North  Carolina)  within  the  Leatherback 
Conservation  Zone,  to  fishing  by 
shrimp  trawlers  required  to  have  a 
turtle  excluder  device  (TED)  installed 
in  each  net  that  is  rigged  for  fishing, 
unless  the  TED  has  an  escape  opening 
large  enough  to  exclude  leatherback 
turtles,  as  specified  in  the  regulations. 

Timetable: 


Interim  Final  Rule 


04/26A)2  67  FR  20699      ActkMi 


Date 


FR  one 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Lawson. 
Office  of  Protected  Resources. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring.  MD  20910 
Phone:  301  713-2322 


Final  Action  05^)1/02  67  FR  21585 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Opay.  Sea 
Turtle  Ecologist,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315 
East-West  Hwy..  Silver  Spring.  MD 
20910 


Department  of  Commerce  (DOC) 

riational  Telecommunications  and  Information  Adminlatration  (NTIA) 


Completed  Actions 


Phone:  301  713-1401 
RIN:  0648-AP99 


734.  •  SEA  TURTLE  CONSERVATION 
REGULATIONS;  RESTRICTIONS 
APPLICABLE  TO  SHRIMP  TRAWL 
ACTIVITIES;  LEATHERBACK 
CONSERVATION  ZONE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  222;  50  CFR  223 

Legal  Deadline:  None 

Alwtract:  NMFS  is  requiring  shrimp 
trawlers  fishing  in  offshore  Atlantic 
waters  west  of  17  degrees  57.5  minutes 
W.  longitude  (approximately  Cape  Fear, 
N.C.)  and  north  of  30  degrees  N. 
latitude  (just  north  of  St.  Augustine, 
Fla.)  to  use  tirtle  excluder  devices 
(TEDs)  with  escape  openings  modified 
to  exclude  leatherback  turtles  and  to 
restrict  shrimp  trawling  to  the  hours 
between  one  hour  before  simrise  to  one 
hour  after  sunset. 

Timetable: 

Action 


FR  CHe 


Final  Action 


05/30/02  67  FR  37723 


Regulatory  FlexitMlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Opay.  Sea 

Turtle  Ecologist.  Department  of 

Commerce,  National  Oceanic  and 

Atmospheric  Administration.  1315 

East- West  Hwy.,  Silver  Spring,  MD 

20910 

Phone:  301  713-1401 

RIN:  0648-AQ06 


Completed  Actions 


735.  MANDATORY  REIMBURSEMENT 
RULES  FOR  RELOCATION  OF 
FEDERAL  SPECTRUM 

Priority:  Other  Significant 

CFR  Citation:  47  CFR  301 


CompMad: 


Reason 


FR  Cite 


Final  Rule  06/17/02  67  FR  41182 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affectad:  Federal 


Agency  Contact:  Milton  Brown 

Phone:  202  482-1816 

Fax:  202  501-8013 

Email:  mbrown^tia.doc.gov 

RIN:  0660-AA14 
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•  Department  of  Commerce  (DOC) 
Patent  and  Trademark  Office  (PTO) 


Proposed  Rule  Stage 


736.  RULES  OF  PRACTICE  BEFORE 
THE  BOARD  OF  PATENT  APPEALS 
AND  INTERFERENCES  IN  APPEALS 
UNDER  35  U.S.C.  134 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  35  USC  2(B)(2];  35 
USC  6;  35  USC  134 

CFR  Citation:  37  CFR  1.191  to  1.198; 
37  CFR  1.959  to  1.981 

Legal  Deadline:  None 

AtMtract:  The  United  States  Patent  and 
Trademark  Office  proposes  to  amend  its 
rules  of  patent  appellate  practice  to 
simplify  proceedings  and  to  reflect 
changes  in  recent  legislation. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


12/0W02 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  l.evels  Affectad:  None 

Agency  Contact:  Jeffrey  V.  Nase. 

Administrative  Patent  Judge, 

Department  of  Commerce,  Patent  and 

Trademark  Office,  Commissioner  of 

Patents  and  Trademarks.  Washington, 

DC  20231 

Phone:  703  305-9797 

Fax:  703  308-7953 

Email:  jeffrey.nase@uspto.gov 

RIN:  0651-AB27 

737.  CHANGES  IN  RULES  OF 
PRACTICE  FOR  PATENT 
INTERFERENCES  AND  RELATED 
PROCEEDINGS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  35  USC  2;  35  USC  3; 
35  USC  6;  35  USC  10;  35  USC  22;  35 
USC  23;  35  USC  25;  35  USC  32;  35 
USC  41;  35  USC  135;  ... 

CFR  Citation:  37  CFR  l;  37  CFR  41; 

l.egal  Deadline:  None 

Al>stract:  The  United  States  Patent  and 
Trademark  Office  will  revise  its  rules 
of  practice  in  patent  interferences  to 
simplify  the  process  and  to  increase  its 
flexibility  and  efficiency. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  11/00«)2 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affectad:  None 

Agency  Contact:  Richard  Torczon, 
Administrative  Patent  Judge. 
Department  of  Commerce,  Patent  and 
Trademark  Office,  Box  Interference, 
Washington.  DC  20231 
Phone:  703  308-9797 
Fax:  703  305-0942 
Email:  interference.rules@uspto.gov 

RIN:  0651-AB32 

738.  CHANGES  TO  IMPROVE  THE 
PATENT  AND  APPUCATION 
PROCESS 

Priority:  Substantive.  Nonsigmficant 

Legal  Authority:  35  USC  2(b)(2) 

CFR  Citation:  37  CFR  1 

l.egal  Deadline:  None 

AtMtract:  The  United  States  Patent  and 
Trademark  Office  (Office)  is  revising 
the  rules  of  practice  to  improve  the 
patent  application  and  examination 
process.  For  example,  the  Office  is 
proposing:  (1)  changes  to  facilitate  the 
filing  of  applications  and  subsequent 
papers  by  facsimile  or  electronic  mail 
message  over  Internet;  (2)  changes  to 
the  maimer  in  which  applicants  bring 
pertinent  information  to  the  Office's 
attention  and  how  the  Office  uses,  that 
.information;  (3)  limitation  on  the 
nvunber  of  claims  that  must  be  given 
a  separate  examination  by  the  Office; 
(4)  changes  to  allow  the  Office  to 
terminate  proceedings  or  application  if 
the  applicant  refuses  to  prosecute  the 
application  with  reasonable  diligence; 
and  (5)  changes  that  facilitate  obtaining 
information  from  the  applicant  to  aid 
in  the  examination  process,  such  as 
what  information  is  well  known  in  the 
art,  where  support  for  a  claim  is  found 
in  the  written  description,  what  priority 
application  provides  support  for  each 
claim.  These  changes  to  the  patent 
application  and  examination  process 
are  necessary  for  the  Office  to  be  able 
to  process  an  ever-increasing  number  of 
applications  within  a  reasonable  time 
frame. 

Timetal)la: 


Commerce.  Patent  and  Trademark 

Office,  Box  DAC,  Assistant 

Commissioner  for  Patents,  Washington. 

DC  20231 

Phone:  703  305-8850 

Fax:  703  305-6916 

Email:  robert.bahr@U8pto.gov 

RIN:  0651-AB50 


Action 


Dale 


FR  Cite 


NPRM  12/00A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  W.  Bahr, 
Senior  Patent  Attorney,  Department  of 


739.  e  REVISION  OF  THE  FEES  FOR 
REQUEST  FOR  CONTINUED 
EXAMMATION  AND  THE  URAA 
TRANSITIONAL  EXAMINATION 
PRACTICES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  35  USC  41,  2(b)(2) 

CFR  Citation:  37  CFR  l 

l.egal  Deadline:  None 

Abstract:  The  United  States  Patent  and 
Trademark  Office  (Office)  is  proposing 
to  adjust  the  fee  for  filing  a  request  for 
continued  examination  in  a  patent 
application,  and  the  fees  for  a 
submission  after  final  or  for  the 
examination  of  each  additional 
invention  under  the  Uruguay  Roimd 
Agreements  Act  (URAA)  transitional 
examination  practices  in  a  patent 
application.  The  Office  is  proposing  to 
adjust  these  fees  to  be  closer  to  the 
actual  cost  of  providing  the  additional 
examination  given  to  an  application 
when  an  applicant  files  a  request  for 
continued  examination,  or  a  submission 
after  final  or  a  request  for  the 
examination  of  each  additional 
invention  under  the  URAA  transitional 
examination  practices. 

Timetable: 


Action 


Data 


FR  Gila 


NPRM 


11/00A)2 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Robert  W.  Bahr, 

Senior  Patent  Attorney.  Department  of 

CoDunerce.  Patent  and  Trademark 

Office,  Box  DAC,  Assistant 

Commissioner  for  Patents,  Washington, 

DC  20231 

Phone:  703  305-8850 

Fax:  703  305-6916 

Email:  robert.bahr@uspto.gov 

RIN:  0651-AB53 
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Proposed  Rule  Stage 


740.  •  CHANGES  IN  TRADEMARK 
RULES  OF  PRACTICE  IN  INTER 
PARTES  PROCEEDINGS  BEFORE  THE 
TRADEMARK  TRIAL  AND  APPEAL 
BOARD 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  15  USC  1067;  35  USC 

2(8)(2)(A) 

CFR  Citation:  37  CFR  2.120(a);  37  CFR 

2.120(d)  to  (g);  37  CFR  2.120  (i)  to  (j); 

37  CFR  2.121  (a)  to  (b);  37  CFR  2/127 

(e) 

l.«9al  Deadline:  None 


Abstract:  The  United  States  Patent  and 
Trademark  Office  proposes  to  amend  its 
rules  of  practice  in  connection  with 
inter  partes  proceedings  before  the 
Trademark  Trial  and  Appeal  Board  to 
require  initial  "disclosure  of  certain 
information. 

Tlmatabla: 


Action 


PR  Cita 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  James  David  Sams, 
Chief  Administrative  Trademark  Judge, 
Department  of  Conamerce,  Patent  and 
Trademark  OIBce,  ST-9A03,  Trademark 
Trial  and  Appeal  Board,  2900  Crystal 
Drive,  Arlington,  VA  22202 
Phone:  703  308-9300 
Fax:  703  308-9092 
Email:  david.sams@uspto.gov 

RIN:  0651-AB56 


Department  of  Commerce  (DOC) 
Patent  and  Trademarlt  Office  (PTO) 


Final  Rule  Stage 


741.  COMPLAINTS  REGARDING 
INVENTKW  PROMOTERS 

Priority:  Substantive.  Nonsignificant 


Authority:  35  USC  2(b)(2);  35 
USC  297;  PL  106-113,  sec  4001 

CFR  Citation:  37  CFR  4 

Legal  Deadline:  None 

Abstract:  The  Patent  and  Trademark 
Office  (Office)  has  added  rules  of 
practice  to  implement  the  Office's 
procedures  for  accepting  complaints 
under  the  Inventor's  Rights  Act  of  1999. 
The  Act  requires  the  Office  to  provide 
a  fonmi  for  publishing  complaints 
concerning  invention  promoters. 


Action 


FR  Cit* 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final /Action 


01/20/00  65  FR  3127 
01/28-W 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  William  R.  Covey, 

Associate  Counsel  for  General  Law, 

Department  of  Commerce,  Patent  and 

Trademark  Office,  Washington,  DC 

20231 

Phone:  703  308-2000 

Fax:  703  305-5907 

Email:  wiUiam.covey@uspto.gov 

mN:  0651-AB12 


742.  EUMINAT10N  OF  CONTINUED 
PROSECimON  APPUCATK>N 
PRACTICE  AS  TO  UTILITY  AND 
PLANT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  35  USC  2(b)(2) 

CFR  Citation:  37  CFR  l 

Legal  Deadline:  None 

AlMtract:  The  American  Inventors 
Protection  Act  of  1999  (AIPA)  enacted 
provisions  for  the  continued 
examination  of  a  utility  or  plant 
application  at  the  request  of  the 
applicant  (request  for  continued 
examination  or  RCE  practice). 
Therefore,  there  no  longer  appears  to 
be  a  need  for  continued  prosecution 
application  (CPA)  practice  as  to  utility 
and  plant  applications.  Thus,  the  Office 
is  eliminating  CPA  practice  as  to  utility 
and  plant  applications.  An  applicant 
for  a  utility  or  plant  patent  may  also 
continue  to  effectively  obtain  further 
examination  of  the  application  by  filing 
a  continuing  application  imder  section 
1.53(b).  Since  RCE  practice  does  not 
apply  to  design  applications,  CPA 
practice  will  remain  in  place  for  design 
applications. 

Timetable: 


Agency  Contact:  Robert  W.  Bahr, 

Senior  Patent  Attorney,  Department  of 

Commerce,  Patent  and  Trademark 

Office,  Box  DAC,  Assistant 

Conunissioner  for  Patents,  Washington, 

DC  20231 

Phone:  703  305-8850 

Fax:  703  305-6916 

Email:  robert.bahr@uspto.gov 

RIN:  0651-AB37 

743.  •  REVISION  OF  PATENT  AND 
TRADEMARK  FEES  FOR  RSCAL 
YEAR  2003 

Priority:  Routine  and  Frequent 

Legal  Authority:  35  USC  41;  15  USC 
1115;  35  USC  1051;  15  USC  1113;  15 
USC  1123;  35  USC  2(b)(2);  35  USC  376; 
PL  105-358;  PL  106-113 

CFR  Citation:  37  CFR  1.16  TO  1.21; 
37  CFR  1.26;  37  CFR  1.445;  37  CFR 
1.482;  37  CFR  1.492;  37  CFR  2.6 

Legal  Deadline:  Final,  Statutory, 
October  1,  2002,  Final  Action  Effective 
Date. 

Al>stract:  This  rulemaking  revises 
certain  patent  and  trademark  fees  to 
reflect  fluctuations  in  the  Consumer 
Price  Index  (CPI)  consistent  with  PL 


Action 

Data 

FR  CM* 

Tknalabla: 

^•^■^^      ^J       M     ^       *«.*,       »    »«. 

07/09A)1 
09/07/01 

11/00/02 
11/00A)2 

66  FR  35763 

( 

NPRM 

NPRM  Comment 

Action 

DM*          FR  Cits 

Penod  End 
Final  Acbon 
Final  Action  Effective 

NRPM 
Final  Action 

05/17/02  67  FR  30634 

rIKlllKi  Analual* 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Emtties  Affected:  No 
Government  Levels  Affected:  None 


Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Matthew  Lee, 
Financial  Systems  Analyst,  Department 


of  Commerce,  Patent  and  Trademark 
Office,  PKl-802,  Washington.  DC  20231 
Phone:  703  305-8051 
Email:  matthew.lee@uspto.gov 

RIN:  0651-AB51 

744.  •  CHANGES  TO  IMPLEMENT 
PATENT-RELATED  PROVISK>NS  OF 
UNITED  STATES  PATENT  AND 
TRADEMARK  REAUTHORIZATK>N 
ACT,  nSCAL  YEAR  2003 
Priority:  Substantive,  Nonsignificant 
l.egal  Authority:  35  USC  41,  2(b)(2) 
CFR  Citation:  37  CFR  l 
Legal  Deadline:  None 

Abstract:  The  United  States  Patent  and 
Trademark  Office  Reauthorization  Act, 


fiscal  year  2003,  includes  changes  to 
the  patent  fee  structure  as  well  as  the 
patent  application  examination  process. 
Under  the  revised  patent  fee  structure 
and  patent  application  examination 
process,  the  United  States  Patent  and 
Trademark  Office  (Office)  will  not 
examine  an  application  for  patent 
unless  the  applicant  files  a  request  for 
examination  and  pays  the  examination 
fee  in  a  timely  manner.  This  interim 
final  rule  implements  these  changes  in 
the  patent  fee  structure  and  patent 
application  examination  process. 

Timetat)le: 


Action 


FR  Cite 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  W.  Bahr, 

Senior  Patent  Attorney,  Department  of 

Commerce,  Patent  and  Trademark 

Office,  Box  DAC,  Assistant 

Conmiissioner  for  Patents,  Washington, 

DC  20231 

Phone:  703  305-8850 

Fax:  703  305-6916 

Email:  robert.bahr@uspto.gov 

RIN:  0651-AB54 


Interim  Final  Rule 


11/00A)2 


Department  of  Commerce  (DOC) 
Patent  and  Trademark  Office  (PTO) 


745.  CORRESPONDENCE  RLED  IN 
THE  PATENT  AND  TRADEMARK 
OFFICE 

Priority:  Info./Admin./Other 

CFR  Citation:  37  CFR  l.i 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Briskin 

Phone:  703  308-2000 

Fax:  703  305-5907 

Email:  michael.briskin@uspto.gov 

RIN:  0651-AB17 

746.  MADRID  PROTOCOL 
IMPLEMENTATION  ACT  RULES 
CHAflGE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 

Timetable:  Next  Action  Undetermined 

^     Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact:  Mary  E.  Hannon 

Phone:  703  308-8900 

Fax:  703  872-9280 

Email:  mary.hannon@uspto.gov 

RIN:  0651-AB45 


747.  •  PROCESSING  FEE  FOR  USE  OF 
PAPER  FORMS  FOR  SUBMISSK>N  OF 
APPUCATK)NS  FOR  REGISTRATION 
AND  OTHER  DOCUMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  1113;  37  USC 
9701 

CFR  Citation:  37  CFR  2.6(a) 

Legal  Deadline:  None 

Abstract:  The  United  States  Patent  and 
Trademark  Office  seeks  to  amend  its 
rules  to  require  a  ^50.00  paper 
processing  fee  when  a  party  submits  a 
paper  instead  of  an  electronically 
transmittable  form  available  th  ough 
the  Trademark  Electronic  Ap^  ication 
System  (TEAS). 

Timetable: 


Action 


Date 


FR  Cits 


NPRIWI  05/12/02  67  FR  35081 

Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
l^uired:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Craig  Morris, 
Department  of  Commerce,  Patent  and 
Trademark  Office,  Office  of  the 
Commissioner  of  Trademarks, 
Washington,  DC  20231 
Phone:  703  308-3910 

Relatad  RIN:  Related  To  0651-AB47 

RiN:  0651-AB52 


Long-Term  Actions 


748.  •  CHANGES  TO 
REPRESENTATION  OF  OTHERS 
BEFORE  THE  UNITED  STATES 
PATENT  AND  TRADEMARK  OFFICE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  500(a) 

CFR  Citation:  37  CFR  l;  37  CFR  2;  37 
CFR  10;  37  CFR  11 

l.egal  Deadline:  None 

Abstract:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  proposes  to 
update  the  procedures  regarding 
enrollment  and  discipline.  The  office 
also  proposes  to  replace  the  current 
USPTO  Code  of  Professional 
Responsibility,  which  is  based  on  the 
Model  Code  of  Professional 
Responsibility  of  the  American  Bar 
Association,  with  USPTO  Rules  of 
Professional  Conduct,  which  are  based 
largely  on  the  Model  Rules  of 
Professional  Conduct  of  the  American 
Bar  Association. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Harry  I.  Moatz, 
Director  of  Enrollment  and  Discipline, 
Department  of  Commerce,  Patent  and 
Trademark  Office,  Commissioner  of 
Patents  and  Trademarks,  Washington, 
DC  20231 
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Long-Term  Actions 


Phone:  703  306-4097 

Related  RIN:  Related  To  0651-AB38 

RIN:  0651-AB55 

Department  Of  Commerce  (DOC) 
Patent  and  Trademark  Office  (PTO) 


Completed  Actions 


749.  RULEMAKING  RELATED  TO 

ELECTRONIC  RUNG  OF  TRADEMARK 

DOCUMENTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  37  CFR  1.4;  37  CFR  2.21; 
37  CFR  2.56;  37  CFR  2.76;  37  CFR  2.88 
to  2.89;  37  CFR  2.161;  37  CFR  2.166 
to  2.168;  ... 


Completed: 


Reason 


FR  Cite 


Final  Action 

Final  Action  Effective 


07/23/02  67  FR  36099 
07/23/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Mary  E.  Hannon 

Phone:  703  308-8900 

Fax:  703  872-9280 

Email:  mary.hannon@uspto.gov 

Related  RIN:  Merged  With  0651-AB48 

RIN:  0651-AB31 


Department  of  Commerce  (DOC) 
Technology  Administration  (TA) 

750.  RIGHTS  TO  INVENTIONS  MADE 
BY  NONPROFIT  ORGANIZATIONS 
AND  SMALL  BUSINESS  RRMS 
UNDER  GOVERNMENT  GRANTS, 
CONTRACTS,  AND  COOPERATIVE 
AGREEMENTS 

Priority:  Other  Significant 

Legal  Autttorlty:  35  USC  206 

CFR  Citation:  37  CFR  401 

Legal  Deadline:  None 

Abstract:  This  rule  is  issued  to 
authorize  the  electronic  reporting  of 
inventions  and  the  filing  of  provisional 
patent  applications. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comnoent  Period 

End 
Final  Action 


08/14/95  60  FR  41811 
09/13/95 


06/00A)3 

Regulatory  Fiexiblilty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Karen  Laney- 
Cummings,  Acting  Director.  Technology 
Competitiveness,  Department  of 
Commerce,  Technology'  Administration, 
14th  &  Pennsylvania  Ave.  NW., 
Washington,  DC  20230 
Phone:  202  482-2100 
Fax:  202  219-8667 

RIN:  0692-AA14 


Final  Rule  Stage 


751.  ACQUISmON  AND  PROTECTION 
OF  F0REK3N  RKSHTS  IN  INVENTK)NS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorlty:  EO  10096;  15  USC 
3710d 

CFR  Citation:  37  CFR  101;  37  CFR  501 

Legal  Deadline:  None 

Atwtract:  On  August  7.  1996,  37  CFR 
part  101  was  abolished  and  37  CFR  part 
501  expanded  to  cover  foreign  rights 
of  inventions  made  by  Federal 
employees. 

We  are  evaluating  the  comments 
received  on  the  interim  final  rule  and 
will  be  making  minor  changes  to  the 
regulation. 

Timetable: 


752.  AMENDMENT  TO  RIGHTS  TO 
INVENTIONS  MADE  BY  NONPROFIT 
ORGANIZATK)NS  AND  SMALL 
BUSINESS  RRMS  UNDER 
GOVERNMENT  GRANTS, 
CONTRACTS,  AND  COOPERATIVE 
AGREEMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  35  USC  206 

CFR  Citation:  37  CFR  401 

Legal  Deadline:  NPRM,  Statutory,  June 
30,  2000,  To  provide  for  an  exception 
for  support  contractors. 

Abstract:  This  would  require  certain 
contractors  to  assign  their  rights  if  they 
make  an  invention  imder  a  Cooperative 
Research  and  Development  Agreement. 

Timetable: 


Action 


Date 


FR  CMe 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  AcAion 


08«)7/96  61  FR  40997 
08/07/96 

11/00/02 


NPRM 
Final  Rule 


09/11/00  65  FR  54826 
10A)0/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  John  H.  Raubitschek, 
Patent  Counsel,  Department  of 
Commerce,  Technology  Administration, 
HCHB  Room  4613,  14th  &  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20230 
Phone:  202  482-8010 
Fax:  202  273-0607 
Email:  |raubits@doc.gov 

RIN:  0692-AA15 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  John  H.  Raubitschek, 
Patent  Counsel,  Department  of 
Conmierce,  Technology  Administration, 
HCHB  Room  4613,  14th  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20230 
Phone:  202  482-8010 
Fax:  202  273-0607 
Email:  jraubits^oc.gov 

RIN:  0692-AA18 

[FR  Doc.  02-23903  Filed  12-06-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE  (DOD) 


DEPARTMENT  OF  DEFENSE 

32  CFR  Chs.  I,  V.  VI,  and  Vli 

33  CFR  Ch.  II 

36  CFR  Ch.  Ill 

48  CFR  Ch.  II 

Improving  Government  Regulations; 
Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

agency:  Department  of  Defense  (DoD). 

ACTION:  Semiannual  regulatory  agenda. 

summary:  The  Department  of  Defense 
(DoD)  is  publishing  this  semiannual 
agenda  of  regulatory  documents, 
including  those  that  are  procurement- 
related,  for  public  information  and 
comments  under  Executive  Order  12866 
"Regulatory  Planning  and  Review." 
This  agenda  incorporates  the  objective 
and  criteria,  when  applicable,  of  the 
regulatory  reform  program  imder  the 
Executive  order  and  other  regulatory 
guidance.  It  contains  DoD  issuances 
initiated  by  DoD  components  that  may 
have  economic  and  environmental 
impact  on  State,  local,  or  tribal  interests 
under  the  criteria  of  Executive  Order 
12866.  Although  most  DoD  issuances 
listed  in  the  agenda  are  of  negligible 
public  impact,  their  nature  may  be  of 
public  interest  and.  therefore,  are 
published  to  provide  notice  of 
rulemaidng  and  an  opportunity  for 
public  participation  in  the  internal  DoD 
rulemaking  process. 

For  this  edition  of  the  Department  of 
Defense's  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
are  included  in  The  Regulatory  Plan, 
which  appears  in  part  IT  of  this  issue  of 
the  Federal  Register.  The  Regulatory 
Flan  entries  are  listed  in  the  table  of 
contents  below  and  are  denoted  by  a 
bracketed  bold  reference,  which  cUrects 
the  reader  to  the  appropriate  sequence 
number  in  part  II. 

The  agenda  portion  of  this  docimient 
updates  the  report  published  on  May  13. 

2002.  and  includes  regulations  expected 
to  be  issued  and  under  review  over  the 
next  12  months.  The  next  agenda  is 
scheduled  to  be  published  in  the  spring 
of  2003,  with  the  next  regulatory  plan 
scheduled  to  be  published  in  the  fall  of 

2003.  In  addition  to  this  agenda.  DoD 
components  also  publish  rulemaking 
notices  pertaining  to  their  specific 


statutory  administration  requirements  as 
required. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  overall  DoD 
regulatory  improvement  program  and 
for  general  semiannual  agenda 
information,  contact  Mr.  Robert 
Gushing,  telephone  703-604-6269.  or 
write  to  Directorate  for  Information 
Operations  and  Reports.  Washington 
Headquarters  Services,  1215  Jefferson 
Davis  Highway.  Suite  1204,  Arlington. 
Virginia  22202-4302.  or  e-mail: 
cushingi^dior.  whs.mil. 

For  questions  of  a  legal  nature 
concerning  the  agenda  and  its  statutory 
requirements  or  obligations,  write  to 
Office  of  the  General  Gounsel.  1600 
Defense  Pentagon.  Washington,  £)G 
20301-1600.  or  call  703-697-2714. 

For  general  information  on  Office  of 
the  Secretary  regulations,  other  than 
those  which  are  procurement-related, 
contact  Mr.  Dan  Gragg,  telephone  703- 
601-4722,  or  write  to  Directives  and 
Records  Division,  Directorate  for 
Correspondence  and  Directives, 
Washington  Headquarters  Services, 
Suite  501,  1111  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202,  or 
e-mail:  dcragg@cd.whs.mil. 

For  general  information  on  Office  of 
the  Secretary  agenda  items  which  are 
procurement-related,  contact  Ms. 
Michele  Peterson,  telephone  703-602- 
03 1 1 ,  or  write  to  Defense  Acquisition 
Regulations  Directorate.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
or  e-mail:  michele.peterson@osd.mil. 

For  general  information  on 
Department  of  the  Army  regulations, 
contact  Ms.  Luz  D.  Ortiz,  telephone  703- 
806-3708.  or  write  to  the  U.S.  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TAPG- 
PDD-RP.  6000  6th  Street.  Stop  5603, 
Fort  Belvoir.  Virginia  22060-5603.  or  e- 
mail:  luz.ortiz@rmda.belvoir.army.mil. 

For  general  information  on  the  U.S. 
Army  Corps  of  Engineers  regulations, 
contact  Mr.  Chip  Smith,  telephone  703- 
693-3644,  or  write  to  Office  of  the 
Deputy  Assistant  Secretary  of  the  Army 
(Policy  and  Legislation),  108  Army 
Pentagon,  Room  2E569,  Washington.  DC 
20310-0108.  or  e-mail: 
chip.smith@hqda.anny.mil. 

For  general  information  on 
Department  of  the  Navy  regulations, 
contact  Lieutenant  Commander  Robert 
Vincent,  telephone  703-604-8208,  or 


write  to  Department  of  the  Navy,  Office 
of  the  Judge  Advocate  General, 
Administrative  Law  Division  (Code  13), 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE..  Suite  3000.  Washington. 
DC  20374-5066,  or  e-mail: 
welsh.thomas@hq.navy.mil. 

For  general  information  on 
Department  of  the  Air  Force  regulations, 
contact  Mrs.  Pamela  D.  Fitzgerald, 
telephone  703-601-4042,  or  write  to 
Department  of  the  Air  Force,  AF-CIO/P, 
ll55  Air  Force  Pentagon,  Washington, 
DC  20330-1155.  or  e-mail: 
pamela.fitzgerald@pentagon.af.mil. 

For  specific  agenda  items,  contact  the 
appropriate  individual  indicated  in  each 
DoD  component  report. 

SUPPLEMENTARY  INFORMATION:  This 
edition  of  the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions  is 
composed  of  the  regulatory  status 
reports,  including  prociurement-related 
regulatory  status  reports,  from  the  Office 
of  the  Secretary  of  Defense  (OSD)  and 
the  Departments  of  the  Army.  Navy,  and 
Air  Force.  Included  also  is  the 
regulatory  status  report  from  the  U.S. 
Army  Corps  of  Engineers,  whose  civil 
works  functions  Ml  ujider  the  reporting 
requirements  of  Executive  Order  12866 
and  involve  water  resource  projects  and 
regulation  of  activities  in  waters  of  the 
United  States. 

DoD  issuances  range  bom  DoD 
directives  (reflecting  departmental 
policy)  to  implementing  instructions 
and  regulations  (largely  internal  and 
used  to  implement  directives).  The  OSD 
agenda  section  contains  the  primary 
directives  under  which  DoD 
components  promulgate  their 
implementing  regulations. 

To  ease  identification  and  to 
differentiate  among  the  variety  of 
issuances  reported,  they  are  identified 
by  their  DoD  internal  numbering 
system,  which  denotes  component  level 
of  authority  and  type  of  issuance,  in 
addition  to  the  required  CFR  number. 

In  addition,  this  agenda,  although 
published  under  the  reporting 
requirements  of  Executive  Order  12866, 
continues  to  be  the  DoD  single-source 
reporting  vehicle,  which  identifies 
issuances  that  are  currendy  applicable 
under  the  various  regulatory  reform 
programs  in  progress.  Therefore.  DoD 
components  will  identify  those  rules 
which  come  under  the  criteria  of  the: 

a.  Regidatory  Flexibility  Act; 

b.  Paperwork  Reduction  Act  of  1995; 


DOD 


c.  Unfunded  Mandates  Reform  Act  of 

1995. 

Those  DoD  issuances,  which  are 
directly  applicable  under  these  statutes, 
will  be  identified  in  the  agenda  and 
their  action  status  indicated.  Generally, 
the  regulatory  status  reports  in  this 
agenda  will  contain  five  sections:  (1) 
Prerule  stage;  (2)  proposed  rule  stage;  (3) 
final  rule  stage;  (4)  completed  actions; 
and  (5)  long-term  actions.  Where  certain 
regulatory  actions  indicate  that  small 
entities  are  affected,  the  effect  on  these 
entities  may  not  necessarily  have 
significant  economic  impact  on  a 


substantial  number  of  these  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.a  601(6)). 

Although  not  a  regulatory  agency, 
DoD  will  continue  to  participate  in 
regulatory  initiatives  designed  to  reduce 
economic  costs  and  urmecessary 
environmental  burdens  upon  the  public. 
Comments  and  recommendations  are 
invited  on  the  rules  reported  and  should 
be  addressed  to  the  DoD  component 
representatives  identified  in  the 
regulatory  status  reports.  Although 
sensitive  to  the  needs  of  the  public,  as 
well  as  regulatory  reform,  DoD  reserves 


the  right  to  exercise  the  exemptions  and 
flexibility  permitted  in  its  rulemaking 
process  in  order  to  proceed  with  its 
overall  defense-oriented  mission.  The 
publishing  of  this  agenda  does  not 
waive  the  applicability  of  the  military 
affairs  exemption  in  section  553  of  tide 
5  U.S.G.  and  section  3  of  Executive 
Order  12866. 

Dated:  September  13.  2002. 

Howard  G.  Becker 

Acting  Director,  Administration  and 
Management. 


Office  of  the  Secretary— Proposed  Rule  Stage 


Sequence 
Number 


753 
754 

755 
756 
757 
758 
759 

760 


Title 


Settling  Personnel  and  General  Claims  and  Processing  Advance  Decision  Requests 

htondiscrimination  on  the  Basis  of  Race,  Color.  tJational  Origin,  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  Financial  Assistance  - 

Stars  and  Stripes  (S&S)  Newspaper  - • •• 

Department  of  Defense  Newspapers,  Magazines,  and  Civilian  Enterprise  Put)lications  

Procedures  for  Settling  Personnel  and  General  Claims  and  Processing  Advance  Decision  Requests  ....; 

Waiver  of  Debts  Resulting  From  Erroneous  Payments  of  Pay  and  Allowances  (DoD  Directive  1340.21)  

Waiver  Procedures  for  Debts  Resulting  From  Erroneous  Payments  of  Pay  and  Allowances  (DoD  Inaftructioo 
1340.23)  • 

Development  of  a  Munitions  Response  Site  Prioritization  Protocol 


Regulation 

Identification 

Number 


0790-AG47 

0790-AG83 
0790-AG84 
0790-AG85 
0790-AG89 
0790-AG90 

0790-AG91 
0790-AG94 


Office  of  the  Secretaiy— Final  Rule  Stage 


761 
762 
763 
764 
765 
766 

767 

768 
769 
770 
771 


National  Security  Education  Program  (NSEP)  Grants  to  Institutions  of  Hlgtier  Education  (DoD  Instnjction  1025.5) 

Restoration  Advisory  Boards  (RABs) 

Personnel  Security  Policies  for  Granting  Access  to  Classified  Infomalion  

National  Policy  on  Reciprocity  of  Facilities  and  Guidetoies  for  Implementation  of  Reciprocity  

National  Policy  on  Technical  Surveillance  Countermeasures  

Uniform  Administrative  Requirements  for  Grants  and  Agreements  With  Institutions  of  Higher  Education.  Hospitals, 
and  Other  Nonprofit  Organizations - "" •— 

Govemmentwide  Debamfient  and  Suspension  (Non-Procurement)  and  Govemmentwide  Requirements  for  Drug- 
Free  Woricplace  (Grants) '■ 

DoD  Grant  and  Agreement  Regulations 

Voluntary  State  Tax  Withholding  From  Retired  Pay r~ 

Implementation  of  Wildfire  Suppression  Aircraft  Transfer  Act  of  1996  - • 

National  Security  Agency/Central  Security  Service  (NSA/CSS)  Freedom  of  Infomrtation  Act  Program  


Regulation 

Identification 

Number 


0790-AF59 
0790-AG31 
0790-AG54 
0790-AG55 
0790-AG56 

0790-AG76 

0790-AG86 
0790-AG87 
0790-AG93 
0790-AG95 
0790-AG96 


Office  of  the  Secretaiy— Long-Term  Actions 


772 
773 

774 


Teacher  and  Teacher's  Aide  Placement  Assistance  Program  (Troops  to  Teachers)  (DoD  Instnjction  1404.13)  

Former  Spouse  Payments  From  Retired  Pay;  Amendment  (DoD  Directive  1340.16  and  DoO  7000.14-R,  Vol  7. 

Parte) 

Closed,  Transferred,  and  Transferring  Ranges  Containing  Military  Munitions - 


Regulation 

Identification 

Numt>er 


0790-AF71 


0790-AG22 
0790-AG46 
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Sequence 
Number 


775 
776 


777 
778 


Office  of  the  Secretary— Completed  Actions 


Title 


Implementation  of  the  Wildfire  Suppression  Aircraft  Transfer  Act  of  1996  

Transactions  Ottier  Than  Contracts.  Grants,  or  Cooperative  Agreements  for  Prototype  Projects 


Defense  Acquisition  Regulations  Council — Proposed  Rule  Stage 


Patent  Rights— Ownership  by  the  Contractor  (Large  Business)  (DFARS  Case  2001-D015) 
Rewrite  of  DFARS  Part  225  and  Associated  Text  and  Clauses  (DFARS  Case  2002-D009) 


Regulation 

Identification 

Nunr>ber 


0790-AG60 
0790-AG92 


Regulation 

Identification 

Number 


0750-AD72 
0750-AD73 


Defense  Acquisition  Regulations  Council— Final  Rule  Stage 

Sequence 
Number 

Title 

Regulation 

Identification 

Number 

77Q 

Inrrampntal  Fundina  Fixed-Price  Contracts  fDFARS  Case  90-037)                                    

0750-AA07 

780 
7fl1 

Pf>rfrHTr»rice-Based  Service  Contracts  Usina  Part  12  Procedures  (DFARS  Case  2000-D306)  

0750-AD35 

Fntfkmrise  Software  Aareements  (IDFARS  Case  2000-D023)                        

0750- AD37 

782 
783 
7fl4 

Rocirirtirtn  rtn  Dnntinopnt  Fpps  for  Foreian  tUlilitan/  Sales — Commercial  Items  (DFARS  Case  2000-D029)  

0750-AD47 

Applicabtlrty  of  Competition  Requirements  to  Purchases  From  a  Required  Source  (DFARS  Case  2002-D003)  

Performance  of  Securitv  Furictions  (DFARS  Case  2(X)1-D018)                  

0750-AD57 
0750-AD58 

7SS 

Electronic  Submission  and  Processino  of  Pavment  Reauests  (DFARS  Case  2002-D001)   

0750-AD70 

786 

787 

Competition  Requirements  for  Purchase  of  Services  Under  Multiple  Award  Contracts  (DFARS  Case  2001-D017)  ... 

Exception  for  Acquisition  of  U.S.-Made  End  Products  in  Acquisitions  Subject  to  the  Trade  Agreements  Act 

(DFARS  Case  2002-D0081                                                               

0750-AD71 
0750-AD74 

788 
789 
790 

Foreian  Militarv  Sales  Customer  Involvement  (DFARS  Case  2002-D005)                     

0750-AD75 

Codification  and  Modification  of  Provision  of  Law  Known  as  the  "Berry  Amendment"  (DFARS  Case  2002-D002)  .... 
Acoutsition  Workforce  Qualifications  (DFARS  Case  2002-D021)  

0750-AD76 
0750-AD77 

791 
792 
793 
794 
795 
796 
797 
798 
799 
8(X) 
801 
802 
803 
804 
806 


Defense  Acquisition  Regulations  Council — Completed  Actions 


Institutions  of  Higher  Education  (DFARS  Case  1999-D303) 

Ocean  Transportaton  by  United  States- Flag  Vessels— Simplified  Acquisition  Threshold  (DFARS  Case  2000-D014) 

Changes  to  Profit  Policy  (DFARS  Case  2000-D018)  

Balance  of  Payments  Program  (DFARS  Case  2000-D020) 

Subcontract  Commerciality  Determinations  (DFARS  Case  2000-D028) 

Utilization  of  Indian  Organizations  and  lndian-Owr)ed  Ecorx)mic  Enterprises  (DFARS  Case  2000-0024) 

Research  and  Development  Streamlined  Contracting  Procedures  (DFARS  Case  2001-D002) 

DoO  Pilot  Mentor-Protege  Program  (DFARS  Case  2001-D006) 

Preference  for  Local  8(a)  Contractors— Base  Closure  or  Realignment  (DFARS  Case  2001-O007) 

Partnership  Agreement  Between  SBA  and  DoD  (DFARS  Case  2001-D016) 

Restriction  on  Acquisition  of  Vessel  Propellers  (DFARS  Case  2002-D006) 

Weighted  Guidelines  Form  (DFARS  C^se  2002-D012)  „ 

Reporting  Requirements  Update  (DFARS  Case  2002-D010)  _ 

NAFTA  Procurement  Threshold  (DFARS  Case  2002-D007)  _ 

Trade  Agreements  Thresholds— Construction  (DFARS  Case  2002-0011)  ~ 


075O-AO05 
0750-AD19 
0750-AD21 
0750-AO22 
0750-AD36 
0750-AO42 
0750-AO43 
0750-A052 
0750-AD53 
0750-A059 
0750-AD61 
0750-AD63 
0750-AD65 
0750-AD67 
0750-AOe9 
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74439 


DOD 


Defense  Acquisition  Regulations  Council — Discontinued  Entries 


Regulation 

Identification 

Numt>er 


0750-AA09 
0750-AC98 


Title 


Demilitarization  (DFARS  Case  92-0024) 
Anticompetitive  Teaming  (DFARS  Case  1999-0028) 


Date 


04/26/2002 
04/15/2002 


Comments 


Witttdrawn 
Wittidrawn 


Department  of  the  Army— Completed  Actions 


Sequence 
Number 


806 


Title 


Environmental  Analysis  of  Army  Actions 


Regulation 

Identification 

Number 


0702-AA34 


U.S.  Army  Corps  of  Engineers— Proposed  Rule  Stage 


Sequence 
Number 


807 


Title 


Environmental  Quality;  Procedures  for  Implementing  the  National  Environmental  Policy  Act  (NEPA) 


Regulation 

Identification 

Number 


0710-AA42 


U.S.  Army  Corps  of  Engineers— Final  Rule  Stage 


Natural  Disaster  Procedures:  Preparedness,  Response,  and  Recovery  Activities  of  the  Corps  of  Engineers 
Programmatic  Regulations  for  the  Comprehensive  Everglades  Restoration  Plan  (R«g  Plan  S«q  No.  21) 


Regulation 

Identification 

Number 


0710-AA47 
0710-AA49 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  nagiatar. 

U.S.  Army  Corps  of  Engineers — Long-Term  Actions 


810 
811 
812 
813 


Regulatory  Programs  of  the  Corps  of  Engineers 

Regulatory  Programs  of  the  Corps  of  Engineers— Wetland  Delineator  Certification  Program  ... 
Regulatory  Programs  of  the  Corps  of  Engineers,  Endangered  Species  Act;  Scope  of  Analysis 
Flood  Control  Cost-Sharing  Requirements  Under  the  Ability  To  Pay  Provisions  


Regulation 

Identification 

Number 


0710-AA30 
0710-AA38 
0710-AA43 
0710-AA44 


U.S.  Army  Corps  of  Engineers— Completed  Actions 


Department  of  tfie  Navy— Final  Rule  Stage 


Sequence 
l^umber 


815 
816 


TiUe 


Use  of  Department  of  the  Navy  Aviation  Facilities  by  Other  Than  United  States  Department  of  Defense  Aircraft 

Policies  and  Responsibilities  for  Implementation  of  the  National  Environmental  Policy  Act  Within  the  Depaftnf>ent  of 
the  Navy ' 


Regulation 

Identification 

Number 


0703-AA48 
0703-AA51 
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821 

822 

823 
824 
825 

826 

827 

828 
829 

830 

831 
832 

833 

834 
835 


Department  of  the  Navy — Long-Term  Actions 


Department  of  the  Air  Force — Final  Rule  Stage 


Department  of  the  Air  Force — Completed  Actions 


819  Installation  Entry  PoNcy,  Civil  DisturtMoce  Intervention  and  Disaster  Assistance 

820  Wake  Island  Code 


Office  of  Assistant  Secretary  for  Health  Affairs— Final  Rule  Stage 


Regulation 

Identification 

Number 


Regulation 

Identification 

Number 


Regulation 

Identification 

Number 


0701-AA64 
0701-AA65 


Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  Hospital  Payment  for  Ambulatory 
Care  (DoD  6010.8-R)  

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  Exception  to  the  CHAMPUS  Dual 
Compensation/Conflict  of  Interest  Provisions 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  Prosthetic  Devices 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  Dout)le  Coverage  

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  TRICARE  Program;  Double  Cov- 
erage: Third-Party  Recoveries 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  Establishn)ent  of  an  Appeals  Proc- 
ess for  TRICARE  ClaimchecK  Denials  

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  Methodology  for  Coverage  of  NIH- 
Sponsored  Clinical  Trials .*. 

CHAMPUS/TRICARE;  Implementation  of  the  Ptiarmacy  Benefits  Program  

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services;  Individual  Case  Management  Program  for  Per- 
sons With  Extraordinary  Conditions  (ICMP-PEC) 

TRICARE;  Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS):  Eligibility  and  Payment 
Procedures  for  CHAMPUS  Beneflcianes  Age  65  and  Over  

TRICARE  Prime  Remote  for  Active  Duty  Family  Memt)ers  

Civilian  Health  and  Medical  Program  of  the  Unifomied  Services  (CHAMPUS);  Voluntary  Disenroilment  From  the 

.  TRICARE  Retiree  Dental  Program  (TRDP) 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS):  Enuretic  Devices,  Breast  Recorv 
structive  Surgery,  PFPWD  Valid  Authorization  Penod,  Earty  Intervention  Services  

TRICARE;  Waiver  of  Certain  TRICARE  Deductibles;  Clarification  of  the  TRICARE  Prime  Enrollment  Period  

TRICARE:  Sub-Acute  Care  Program:  Uniform  Skilled  Nursing  Facility  Benefit;  Home  Health  Care  Benefit;  Adopting 
Medicare  Payment  Methods  for  Skilled  Nursing  Facilities  and  Home  Health  Care  Providers 


0720-AA20 


0720-AA41 
0720-AA49 
0720-AA50 

0720-AA52 

0720-AA56 

0720-AA57 
0720-AA63 

0720-AA65 

0720-AA66 
0720-AA68 

0720-AA69 

0720-AA70 
0720-AA72 

0720-AA73 


Office  of  Assistant  Secretary  for  Health  Affairs — CorTH)leted  Actions 


0720-AA28 
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Office  of  Assistant  Secretary  for  Health  Affairs— Completed  Actions  (Continued) 


Sequence 
Number 


837 
838 
839 


Tide 


TRICARE;  Civilian  Health  and  Medical  Program  of  the  Unifomied  Sennces  (CHAMPUS);  Bonus  Payments  in 
Medically  Underserved  Areas 

CHAMPUS/TRICARE;  Partial  Implementation  of  Pharmacy  Beriefits  Program;  Imptementation  of  National  Defense 
Authorizatkjn  Act  Medkal  Benefits  for  Fiscal  Year  2001  

Collection  From  Third-Party  Payers  of  Reasonable  Charges  of  Healthcare  Services 


Regulatkxi 

Identification 

Number 


0720-AA60 

0720-AA62 
0720-AA67 


Department  of  Defense  (DOD) 
Office  of  the  Secretary  (OS) 


Proposed  Rule  Stage 


753.  SETTUNG  PERSONNEL  AND 
GENERAL  CLAIMS  AND  PROCESSING 
ADVANCE  DECISION  REQUESTS 

Priority:  Other  Significant 

Legal  Authority:  31  USC  3702 

CFR  Citation:  32  CFR  281 

Legal  Deadline:  None 

Abstract:  The  Legislative  Branch 
Appropriations  Act  of  1996  transferred 
to  the  Director  of  the  Office  of 
Management  and  Budget  (0MB)  the 
Comptroller  General's  authority  to 
settle  claims.  The  OMB  Director 
subsequently  delegated  some  of  these 
authorities  to  the  Department  of 
Defense  (DoD).  Later,  the  General 
Accounting  Office  Act  of  1996  codffied 
many  of  these  delegations  and 
transferred  to  the  OMB  Director  the 
authority  of  the  Comptroller  General  to 
waive  uniformed  service  member  and 
employee  debts  arising  out  of  the 
erroneous  payment  of  pay  or 
allowances  exceeding  $1,500.  The  OMB 
Director  subsequently  delegated  the 
authority  to  waive  such  debts  of 
imiformed  service  members  to  DoD  and 
the  authority  to  waive  employee  debts 
to  the  employee's  agency  (non-DoD 
agencies  may  request  an  advisory 
opinion  from  DoD).  The  Secretary  of 
Defense  further  delegated  his  claims 
settlement  authority  to  the  Defense 
Office  of  Hearings  and  Appeals 
(DOHA).  This  proposed  rule  seeks 
public  comments  on  the  procedures 
that  DOHA  proposes  to  use  to 
implement  these  authorities. 

Timetable: 


Action 


FR  CHe 


NPRM 

NPRM  Comment 
Period  End 


11AX)/02 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Additional  information:  Pending 
analysis  of  public  comments  and 
issuance  of  final  regulations,  DOHA 
intends  to  use  the  procedures  and 
practices  applicable  to  claims  and 
waiver  applications  before  the  effective 
dates  of  the  transfers  of  authority,  Jime 
30.  1996,  and  December  18,  1996, 
respectively,  which  are  published  in 
title  4,  Code  of  Federal  Regulations, 
chapter  1,  subchapters  C  and  G.  See 
also  61  FR  50285,  September  25,  1996; 
and  62  FR  5387,  February  5,  1997. 

Agency  Contact:  Michael  Hippie, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  696-8524 

Related  RIN:  Related  To  0790-AG89. 
Related  To  0790-AG90.  Related  To 
0790-AG91 
RIN:  0790-AG47 

754.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  nNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  42  USC  794;  42  USC 

2000d  to  2000d-7;  42  USC  6101  to 

6107;  EO  12250 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Department  of  Defense 

proposes  to  make  amendments  to  its 

regulations  implementing  title  VI  of  the 

Qvil  Rights  Act  of  1964  (tide  VI). 

section  504  of  the  Rehabilitation  Act 


of  1972  (section  504).  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  tiUe  VI  and  added  a 
definition  of  "program  or  activity"  to 
section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 
designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 
activities  imder  these  statutes.  The 
promulgation  of  this  proposed 
regulation  explicitiy  incorporates  the 
CRRA's  definition  of  "program  or 
activity"  and  "program"  into  the 
Department  of  Defense's  tide  VI, 
section  504,  and  Age  Discrimination 
Act  regulations.  The  Department  of 
Defense's  proposed  regulation  will  be 
published  as  part  of  a  joint  notice  of 
proposed  rulemaking  involving  up  to 
24  Federal  agencies. 

Timetable: 


Action 


FR  CHe 


NPRM 

NPRM  Comment 
Period  End 


u/oonz 

01/00/03 


Regulatory  Flexibility  Analysis 
ftequirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Jeny  Anderson, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  695-0105 

RIN:  0790-AG83 
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DOD— OS 


755.  STARS  AND  STRIPES  (S&S) 

NEWSPAPER 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  10  USC  113 

CFR  Citation:  32  CFR  246 

Legal  Deadline:  None 

Abstract:  This  rule  establishes  policies 
and  assigns  responsibilities  for  the 
Stars  and  Stripes  (S&S)  newspaper 
operations.  It  designates  the  Secretary 
of  the  Army  as  the  DoD  Executive 
Agent  for  nonappropriated  fund 
support  to  S&S  and  designates  the 
successor-in-interest  to  S&S. 

Tlmetabia: 


Action 


FR  cn* 


UPPM  11/0(V02 

NPRM  Comment  01/00/03 

Penod  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  R.  Oleszewski, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  428-0629 

RIN:  0790-AG84 

756.  DEPARTMENT  OF  DEFENSE 
NEWSPAPERS.  MAGAZINES.  AND 
CIVIUAN  ENTERPRISE 
PUBLICATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  ID  USC  113 

CFR  Citation:  32  CFR  247 

Legal  Deadline:  None 

Abstract:  This  rule  establishes  policy, 
assigns  responsibilities,  and  prescribes 
procedures  concerning  authorized  DoD 
Appropriated  Funded  (APF) 
newspapers  and  magazines,  and 
Civihan  Enterprise  (CE)  newspapers, 
magazines,  guides,  and  installation 
maps  (hereafter  referred  to  as  DoD 
publications)  in  support  of  the  DoD 
hitemal  Information  Program. 

Timetable: 


Action 


DM*  FR  Cite 


NPRM  11/00«)2 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  R.  Oleszewski, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  428-0629 

RIN:  0790-AG85 

757.  PROCEDURES  FOR  SETTUNG 
PERSONNEL  AND  GENERAL  CLAIMS 
AND  PROCESSING  ADVANCE 
DECISION  REQUESTS 

Priority:  Other  Significant 

Legal  Auttwrity:  31  USC  3702 

CFR  Citation:  32  CFR  282 

Legal  Deadline:  None 

Abstract:  The  Legislative  Branch 
Appropriations  Act  of  1996  transferred 
to  Ae  Director  of  the  Office  of 
Management  and  Budget  (OMB)  the 
Comptroller  General's  authority  to 
settle  claims.  The  OMB  Director 
subsequently  delegated  some  of  these 
authorities  to  the  Department  of 
Defense  (DoD).  Later,  the  General 
Accounting  Office  Act  of  1996  codified 
many  of  these  delegations  and 
transferred  to  the  OMB  Director  the 
authority  of  the  Comptroller  General  to 
waive  uniformed  service  member  and 
employee  debts  arising  out  of  the 
erroneous  payment  of  pay  or 
allowances  exceeding  $1,500.  The  OMB 
Director  subsequently  delegated  the 
authority  to  waive  such  debts  of 
uniformed  service  members  to  DoD  and 
the  authority  to  waive  employee  debts 
to  the  employee's  agency  (non-DoD 
agencies  may  request  an  advisory 
opinion  from  DoD).  The  Secretary  of 
Defense  further  delegated  his  claims 
settlement  authority  to  the  Defense 
Office  of  Hearings  and  Appeals 
(DOHA).  This  proposed  rule  seeks 
public  comments  on  the  procedures 
that  DOHA  proposes  to  use  to 
implement  these  authorities. 

Timetable: 


Action 


IMa  FR  Gil* 


NPRM  ll/OOAK 

NPRM  Comment  01/00A)3 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Hippie, 
Department  of  Defense,  Office  of  the 
Secretary 


Proposed  Rule  Stage 


Phone:  703  696-8524 

Related  RIN:  Related  To  0790-AG47, 
Related  To  0790-AG90,  Related  To 
0790-AG91 

RIN:  0790-AG89 


758.  WAIVER  OF  DEBTS  RESULTING 
FROM  ERRONEOUS  PAYMENTS  OF 
PAY  AND  ALLOWANCES  (DOD 
DIRECTIVE  1340.21) 

Priority:  Other  Significant 

Legal  Authority:  31  USC  3702 

CFR  Citation:  32  CFR  283 

Legal  Deadline:  None 

Abstract:  The  Legislative  Branch 
Appropriations  Act  of  1996  transferred 
to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  the 
Comptroller  General's  authority  to 
settle  claims.  The  OMB  Director 
subsequently  delegated  some  of  these 
authorities  to  the  Department  of 
Defense  (DoD).  Later,  the  General 
Accoxmting  Office  Act  of  1996  codified 
many  of  these  delegations  and 
transferred  to  the  OMB  Director  the 
authority  of  the  Comptroller  General  to 
waive  uniformed  service  member  and 
employee  debts  arising  out  of  the 
erroneous  payment  of  pay  or 
allowances  exceeding  $1,500.  The  OMB 
Director  subsequently  delegated  the 
authority  to  waive  such  debts  of 
uniformed  service  members  to  DoD  and 
the  authority  to  waive  employee  debts 
to  the  employee's  agency  (non-DoD 
agencies  may  request  an  advisory 
opinion  from  DoD).  The  Secretary  of 
Defense  further  delegated  his  claims 
settlement  authority  to  the  Defense 
Office  of  Hearings  and  Appeals 
(DOHA).  This  proposed  rule  seeks 
public  comments  on  the  procedures 
that  DOHA  proposes  to  use  to 
implement  these  authorities. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  11/00/02 

NPRM  Comment  01  /00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Hippie, 
Department  of  Defense,  Office  of  the 
Secretary 
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DOD— OS 


Proposed  Rule  Stage 


Phone:  703  696-8524 

Related  RIN:  Related  To  0790-AG47. 

Related  To  0790-AG89,  Related  To 

0790-AG91 

RIN:  0790-AG90 


settlement  authority  to  the  Defense 
Office  of  Hearings  and  Appeals 
(DOHA).  This  proposed  rule  seeks 
public  comments  on  the  procediu«s 
that  DOHA  proposes  to  use  to 
implement  these  authorities. 


759.  WAIVER  PROCEDURES  FOR 
DEBTS  RESULTING  FROM 
ERRONEOUS  PAYMENTS  OF  PAY 
AND  ALLOWANCES  (DOD 
INSTRUCTION  1340^) 

Priority:  Other  Significant 
Legal  Authority:  31  USC  3702 
CFR  Citation:  32  CFR  284 
Legal  Deadline:  None 
Abstract:  The  Legislative  Branch 
Appropriations  Act  of  1996  transferred 
to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  the 
Comptroller  General's  authority  to 
settle  claims.  The  OMB  Director 
subsequently  delegated  some  of  these 
authorities  to  the  Department  of 
Defense  (DoD).  Later,  the  General 
Accoimting  Office  Act  of  1996  codified 
many  of  these  delegations  and 
transferred  to  the  OMB  Director  the 
authority  of  the  Comptroller  General  to 
waive  uniformed  service  member  and 
employee  debts  arising  out  of  the 
erroneous  payment  of  pay  or 
allowances  exceeding  $1,500.  The  OMB 
Director  subsequently  delegated  the 
authority  to  waive  such  debts  of 
uniformed  service  members  to  DoD  and 
the  authority  to  waive  employee  debts 
to  the  employee's  agency  (non-DoD 
agencies  may  request  an  advisory 
opinion  from  DoD).  The  Secretary  of 
Defense  further  delegated  his  claims 


Action 


FR  Cite 


NPRM  11/00/02 

NPRM  Comment  01AXV03 

PeriodEnd 

Ragulanwy  Flexibility  Analysis 
Required:  No 

Small  Entities  AMaded:  No 
Govemmaal  Lavato  Affactad:  None 

Agency  Contact:  Michael  Hippie, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  696-8524 

Ralatad  RIN:  Related  To  0790-AG47, 
Related  To  0790-AG89,  Related  To 
0790-AG90 

RIN:  0790-AG91 


to  develop  a  site  prioritization  protocol 
for  assigning  to  each  defense  site 
(hereinafter,  munitions  response  site)  a 
relative  priority  for  response  activities 
related  to  unexploded  ordnance, 
discarded  military  munitions,  and 
munitions  constituents.  Section  311 
lists  specific  factors  to  be  included  in 
the  protocol.  DoD  is  requesting  input 
from  interested  parties  on:  (a)  these 
factors;  (b)  any  additional  factors  to 
consider  in  developing  a  site 
prioritization  protocol;  (c)  how  the 
proposed  protocol  should  incorporate 
such  factors  as  they  relate  to  safety  and 
environmental  hazards;  and  (d) 
recommendations  on  any  existing 
pricHitization  methods,  models,  or  tools 
that  should  be  evaluated. 

TtanataMe: 


780.  e  DEVELOPMENT  OF  A 
MUNITIONS  RESPONSE  SITE 
PRIORITIZATION  PROTOCOL 

Priority:  Other  Significant 

Legal  Authority:  lo  USC  2710 

CFR  Citation:  32  CFR  179 

Legal  Deadline:  None 

Abatract:  In  response  to  section  311  of 
the  Fiscal  Year  2002  National  Defense 
Authorization  Act,  the  Office  of  the 
Deputy  Under  Secretary  of  Defense 
(Installations  &  Environment),  U.S. 
Department  of  Defense  (DoD).  proposes 


Department  of  Defense  (DOD) 
Office  of  the  Secretary  (OS) 


761.  NATIONAL  SECURITY 
EDUCATION  PROGRAM  (NSEP) 
GRANTS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION  (DOD 
INSTRUCTION  1025.5) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  20  USC  1141(a) 

CFR  Citation:  32  CFR  206 

i:  Final,  Statutory,  April 


5.1994. 

Abatract:  The  National  Security 
Education  Act  provided  for  the 
National  Sectirity  Education  Program, 
the  National  Security  Education  Board, 


and  a  trust  fund  in  the  U.S.  Treasury 
to  provide  all  resources  for  the 
program.  Under  the  Act,  the  Secretary 
is  directed  to  carry  out  a  program  to 
award  imdergraduate  scholarships, 
graduate  fellowships,  and  grants  to 
institutions  of  higher  education.  This 
rule  is  to  inform  those  concerned  with 
institutional  grants  to  be  offered  under 
the  1994-1995  pilot  grants  program  of 
the  preliminary  guidelines. 


Action 


Date 


FR  Cite 


ANPRM  03/20«)2  67  FR  12937 

ANPRM  Comment  05/20A)2 

PeriodEnd 

NPRM  11/00/02 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 
Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Patricia  Ferrebee, 

Department  of  Defense.  Office  of  the 

Secretary 

Phone:  703  695-6107 

RIN:  0790-AG94 


Rnal  Rule  Stage 


Action 


FR  Cite 


Interim  Final  Rule  05/19/94  59  FR  261 16 

Interim  Final  Rule  07/1 8/94 

Comment  Period 

End 

RnalAction  11AXV02 

Final  Action  Effective  01/00/03 

Regulatory  Flexibillty  Analysis 
Required:  Yes 

Small  Entitlas  Affactad:  Organizations 


Action 


Interim  Final  Rule 
Effective 


PWC*       Qovammant  Lavals  Affected:  None 

05«5«4  59FR26116     p.^,,^,  Undetermined 
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Agency  Contact  Steve  Door. 

Department  of  Defense.  Office  of  the 

Secretary 

Phone:  703  696-1991 

Email:  nsepdnsep.policy.osd.mil 

RIN:  079O-AF59 


762.  RESTORATION  ADVISORY 
BOARDS  (RABS) 

Priority:  Other  Significant 

Legai  Auttwrity:  5  USC  551  et  seq:  10 
use  2705 

CFR  Citation:  32  CFR  202 


NPRM.  Statutory, 
September  15.  1996. 

Abatract:  In  accordance  with  the 
National  Defense  Authorization  Acts  for 
1995  and  1996.  the  Department  has 
prepared  this  rule  for  Restoration 
Advisory  Boards  (RABs).  DoD  has 
established  RABs  at  over  200 
installations  and  formerly  used  E)efense 
sites  which  have  environmental 
restoration  programs  for  cleanup  of 
contaminated  sites.  The  purpose  of  the 
RAB  is  to  facilitate  public  participation 
in  restoration  activities  at  operating  and 
closing  installations.  The  proposed  rule 
is  based  on  DoD's  current  policies  for 
RABs.  as  well  as  DoD's  experience  in 
establishing  and  operating  RABs  over 
the  past  2  years. 


FR  CM* 


08/06/96  61  FR  40764 
11/04/96  61  FR  40765 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Extension  of       1 1/19/96  61  FR  58803 

Comn>ent  Period 
NPRM  Comment  01/20/97 

Period  End 
Final  Action  11/00/02 

Final  Action  Effective    01/00/03 

Raguiatory  Flexibility  Analyala 
Required:  No 

Small  Entltiaa  Affected:  No 

Govamment  L^veto  Affected:  Federal 

Federaiiam:  Undetermined 

Agency  Contact:  Marcia  Read, 

Department  of  Defense.  Office  of  the 

Secretary 

Phone:  703  697-9793 

Email:  readmwQacq.osd.mil 

RIN:  079O-AG31 


Rnal  Rule  Stage 


763.  PERSONNEL  SECURITY 
POUCIES  FOR  GRANTING  ACCESS 
TO  CLASSIRED  INFORMATION 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  EO  12968 

CFR  Citation:  32  CFR  147 

Legal  Deadline:  None 

AlMtract:  This  rule  is  published  to 
streamline  security  practices 
throughout  the  Government.  Uniform 
adjudicative  guidelines,  investigative 
standards,  and  guidelines  for  temporary 
access  are  being  established.  This 
initiative  will  simplify  security 
processing  and  allow  the  deserving 
public  to  (}btain  a  security  clearance  in 
a  faster,  more  efficient  maimer. 


Action 


FR  CH* 


Interim  Final  Rule  01/30/98  63  FR  4572 

Intenm  Final  Rule  03/24/98 

Effective  » 

Interim  Final  Rule  03/31/98 

Comment  Period 

End 
Final  Action  11/00/02 

Final  Action  Effective    01/00/03 

fleguiatory  Flexibllity  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Leveia  Affected:  Federal 

Agency  Contact:  Terence  Thompson, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  602-9969 

RIN:  079O-AG54 

764.  NATIONAL  POLICY  ON 
REaPROCITY  OF  FAaLITIES  AND 
GUIDEUNES  FOR  IMPLEMENTATION 
OF  REaPROCITY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12968 

CFR  Citation:  32  CFR  148 

Legal  Deadline:  None 

Abatract:  This  rule  is  published  to 
make  physical  facilities  available  for 
reciprocal  use  in  the  storage  of 
classified  information.  Once  a  facility 
has  been  certified  as  suitable  for 
classified  use  by  one  organization,  it 
may  also  be  used  by  another  for  like 
purposes. 


Action 


FR  Cite 


09/16/97  63  FR  4580 


01/30/98  63  FR  4580 
03/31/96 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  11/00/02 

Final  Action  Effective    01/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entltiaa  Affected:  No 

Government  Levala  Affected:  Federal 

Agency  Contact:  Terence  Thompson, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  602-9969 

RIN:  0790-AG55 

765.  NATIONAL  POLICY  ON 
TECHNICAL  SURVEILLANCE 
COUNTERMEASURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12968 

CFR  Citation:  32  CFR  149 

Legal  Deadline:  None 

Abatract:  This  rule  is  published  to 
limit  the  use  of  technical  surveillance 
countermeasures  within  the  boimdaries 
of  the  U.S.  to  cases  where  there  is  a 
reasonable  showing  of  threat. 

Timetable: 


Action 


FR  Gils 


Interim  Final  Rule         09/16/97  63  FR  4582 

Effective 
Interim  Final  Rule  01/30/98  63  FR  4582 

Interim  Final  Rule  03/31/98 

Comment  Period 

End 
Final  Action  11/00/02 

Final  Action  Effective    01/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Aff^dad:  No 

Government  Levels  Affectad:  Federal 

Agency  Contact:  Terence  Thompson, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  602-9969 

RIN:  0790-AG56 


766.  UNIFORM  ADMINISTRATIVE 
REQUIREMEKTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTfTUHONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NONPROFIT 
ORGAMZATIONS 

Priority:  Substantive,  Nonsignificant 

Le^al  Authority:  5  USC  301: 10  USC 

113 

CFR  Citation:  32  CFR  22:  32  CFR  32 

Legal  Deadline:  None 

Abatract  This  rulemaking  is  the 
Department  of  Defense  portion  of  a 
multiple-agency  action.  The  agencies 
are  amendhig  their  niles  implementing 
Office  of  Management  and  Budget 
(OMB)  Circular  A-110  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations."  The 
amendments  to  the  rules  incorporate 
updated  language  in  Circular  A-110 
requiring  Federal  awarding  agencies  to  ' 
ensure  that  all  data  produced  imder 
awards  subject  to  the  Circular  are  made 
available  to  the  pubfic  through  the 
procedures  established  under  the 
Freedom  of  Information  Act  (FOIA). 
OMB  updated  the  Circular  language  in 
this  way  in  October  1999,  in  response 
to  a  provision  in  Public  Law  105-277. 
With  this  rule  amendment  to  32  CFR 
parts  22  and  32,  the  Department  of 
Defense  therefore  will  maintain  policies 
on  access  to  data  produced  imder 
awards  subject  to  Circular  A-110  that 
are  consistent  with  the  policies  of  other 
executive  departments  and  agencies. 

Timetable: 


Action 


FR  Cite 


03/16/00  65  FR  14405 
04/17/00 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule         05/1 S/00 

Comment  Period 

End 
FinalAction  11/00«)2 

FInai  Acfion  Effective    01/00/03 

Regulatory  Flexibility  Analyala 
Raqulrad:  No 

Small  EntMea  Affected:  No 

Government  l-avela  Affected:  None 

Agency  Contact:  Mark  Herbst, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  696-0372 

Email:  herbstmOacq.osd.mil 

RIN:  0790-AG76 


767.  GOVERNMENTWIDE 

DEBARMENT  AND  SUSPENSION 

(NON-PROCUREMENT)  AND 

GOVERNMENTWIDE  REQUIREMENTS 

FOR  DRUG-FREE  WORKPLACE 

(GRANTS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12549;  EO  12689; 
PL  103-355 

CFR  Citation:  32  CFR  25;  32  CFR  26 
Legal  Deadline:  None 
Abstract:  The  Department  of  Defense 
(DoD)  proposes  to  adopt  two  updated 
common  rules,  on  nonprocurement 
debarment  and  suspension  and  on 
drug-free  workplace  requirements  for 
grants  and  agreements.  In  adopting 
these  rules,  the  Office  of  the  Secretary 
of  Defense,  Military  Departments, 
Defense  Agencies,  and  DoD  Field 
Activities  will  maintain  uniform 
policies  and  procedures  that  are 
consistent  with  those  of  other  executive 
departments  and  agencies.  At  the  time 
the  final  rule  is  adopted,  the 
Department  of  Defense  will  make 
conforming  amendments  to  other  parts 
of  the  DoD  Grant  and  Agreement 
Regulations  (32  CFR  parts  21,  22,  32, 
and  34)  to  update  references  to  the 
debarment  and  suspension  and  the 
drug-free  workplace  requirements  that 
currently  are  32  CFR  part  25. 

TbnetiMa: 


Action 


FR  OH* 


01/23/02  67  FR  3265 
03/25/02  67  FR  3267 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action  11/00/02 

Final  Action  Effective    01/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 
Government  Leveia  Affected:  None 

Agency  Contact:  Mark  Herbst, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  696-0372 

Email:  herbstmdacq.osd.mil 

RIN:  0790-AG86 


768.  DOD  GRANT  AND  AGREEMENT 

REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  lo  USC 

113 

CFR  Citation:  32  CFR  21;  32  CFR  22; 

32  CFR  32;  32  CFR  34;  32  CFR  37 


:  None 

Abatract:  The  Department  of  Defense 
(DoD)  proposes  to  add  a  new  part  37 
to  the  DoD  Grant  and  Agreement 
Regulations  (DoDGARs)  to  incorporate 
policies  and  procedures  for  the  award 
and  administration  of  Technology 
Investment  Agreements  (TlAs).  TTAs  are 
a  relatively  new  class  of  assistance 
instruments.  DoD  Components  use  TIAs 
to  support  or  stimulate  defense  research 
proj^:ts  involving  for-profit  firms, 
especially  coomiercial  firms  that  do 
business  primarily  in  the  conmiercial 
marketplace.  The  new  part  37  therefore 
gives  DoD  agreements  officers  greater 
flexibility  to  negotiate  award  provisions 
in  areas  that  can  present  barriers  to . 
those  commercial  firms  (e.g., 
intellectual  property,  audits,  and  cost 
principles).  This  rule  also  proposes 
revisions  to  parts  21,  22,  32,  and  34 
of  the  DoDGARs  to  conform  the  rest 
of  the  DoDGARs  with  the  proposed  part 
37. 


Action 


Dale 


FR  CHe 


04/30/02  67  FR  21486 
07/01/02 


NPRM 

NPRM  Comment 

Period  End 
FinalAction  11/00/02 

Final  Action  Effective    01/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Lavala  Affected:  None 

Agency  Contact:  Mark  Herbst, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  696-0372 

Email:  herbstm@acq.osd.mil 

RIN:  0790-AG87 


769.  e  VOLUNTARY  STATE  TAX- 
WITHHOLDING  FROM  RETIRED  PAY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  lO  USC  1045 

CFR  Citation:  32  CFR  78 


None 

:  This  rule  amends  32  CFR 
part  78,  Voluntary  State  Tax 
Withholding  From  Retired  Pay.  to 
comply  with  the  Treasury  Financial 
Manual,  Volume  1,  section  5060f. 


Action 


FR  CM* 


FIrariRule 


11/00/02 


,  i^_. 
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Rnal  Rule  Slags 


DM*  FR  CMi 


Final  Rule;  Comment    01/00/03 

Period  End 
Final  Rule  Effective       01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Peter  Dragon, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  604-6350 

RIN:  079O-AG93 

770.  •  IMPLEMENTATION  OF 
WILORRE  SUPPRESSION  AIRCRAFT 
TRANSFER  ACT  OF  1996 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  10  USC  2576  note 

CFR  Citation:  32  CFR  171 


(DoD),  during  the  period  October  1, 
1996.  through  September  30,  2000,  to 
sell  aircraft  and  aircraft  parts  to  entities 
that  contract  with  the  Federal 
Government  for  the  delivery  of  fire 
retardant  by  air  in  order  to  suppress 
wildfire.  Public  Uw  106-398  (114  Stat. 
1654A-89)  extended  the  expiration  date 
from  September  30,  2000,  to  September 
30,  2005. 

Timetabto: 


Action 


FR  Cite 


Interim  Final  Rule 

06/01/99 

64  FR  29227 

Interim  Final  Rule 

06A)1/99 

Comment  Period 

End 

Interim  Final  Rule 

08A)2/99 

Effective 

Final  Action 

11/00/02 

Final  Action  Effective 

01/00/03 

771.  e  NATIONAL  SECURITY 
AGENCY/CENTRAL  SECURITY 
SERVICE  (NSA/CSS)  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  5  USC  552 

CFR  Citation:  32  CFR  299 

Legal  Deadline:  None 

Abstract:  This  rule  implements  the 
Freedom  of  Information  Act,  as 
amended.  It  assigns  responsibility  for 
responding  to  written  requests  made 
pursuant  to  the  Act  and  provides  for 
the  review  required  to  determining  the 
appropriateness  of  classification. 

Timetable: 


Action 


Dale         FR  Cite 


Legal  Deadline:  None 


This  rule  adds  regulations  on 
the  Implementation  of  Wildfire 
Suppression  Aircraft  Transfer  Act  of 
1996  back  into  the  Code  of  Federal 
Regulations.  This  rule  was  published  as 
an  Interim  Final  Rule  on  June  1,  1999 
(64  FR  29227)  and  was  inadvertenUy 
removed  on  October  25.  2001  (66  FR 
53957).  The  Wildfire  Suppression 
Aircraft  Transfer  Act  of  1996 
authorized  the  Department  of  Defense 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Debra  Bennett, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  604-0098 

Related  RIN:  Related  To  0790-AG60 

RIN:  0790-AG95 


Interim  Final  Rule 

08/05A)2 

Effective 

Interim  Final  Rule 

11/0a«)2 

Interim  Final  Rule 

01AXV03 

Comment  Period 

End 

Regulatofy  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Pamela  Phillips, 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  301  688-6527 

RIN:  0790-AG96 


Department  of  Defense  (DOD) 
Office  of  the  Secretary  (OS) 


Long-Term  Actions 


772.  TEACHER  AND  TEACHER'S  AIDE 
PLACEMENT  ASSISTANCE  PROGRAM 
(TROOPS  TO  TEACHERS)  (DOD 
INSTRUCTION  1404.13) 


Action 


Dale         FR  CMa 


Substantive,  Nonsignificant 
CFR  Citation:  32  CFR  254 


Oala         FR  Gil* 


Intenm  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Penod 

End 
Intenm  Final  Rule 

Amendment 

Effective 
Intenm  Final  Rule 

Amendment 


02/15/94   59  FR  7213 
02/22/94 

04/18/94 


11/25/94  60  FR  30188 


06A)8/95  60  FR  30188 


Intenm  Final  Rule  08/07/95  60  FR  30188 

Amendment 

Comment  Period 

End 
Final  Action  To  Be  Detemvned 

Regulatory  FlexMNty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agsncy  Contact:  Otto  Thomas 
Phone:  703  614-4074 
Email:  thomasodpr.osd.mil 

RIN:  079O-AF71 


773.  FORMER  SPOUSE  PAYMENTS 
FROM  RETIRED  PAY;  AMENDMENT 
(DOD  DIRECTIVE  1340.16  AND  DOD 
7000.1 4-R.  VOL  7.  PART  B) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  32  CFR  63 

Timetable: 


Action 


Date         fA  Cile 


NPRM 

NPRM  Comment 

Penod  End 
Fmai  Action 


04A)6«5  60  FR  17507 
06/06/95 


To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Fit!  Malufau 
Phone:  703  607-5061 
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DOD-OS 


Long-Temt  Actions 


Email:  malufauf@cleveland.dfas.mil 
RIN:  0790-AG22 

774.  CLOSED,  TRANSFERRED,  AND 
TRANSFERRING  RANGES 
CONTAINING  MILITARY  MUNITIONS 

Priortty:  Other  Significant 

CFR  Citation:  32  CFR  178 


Timetat)le: 


Action 


FR  Cite 


NPRM  09/26/97  62  FR  50796 

Public  Meetings  Begin  10/22/97 
Public  ft^eetings  End  12/10/97 
NPRM  Comment  12/26/97 

Period  End 
Final  Action  To  Be  Detemiined 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  John  Selstrom 
Phone:  703  697-5372 

RIN:  0790-AG46 


Departntent  of  Defense  (DOD) 
Office  of  the  Secretary  (OS) 

775.  IMPLEMENTATION  OF  THE 
WILDRRE  SUPPRESSION  AIRCRAFT 
TRANSFER  ACT  OF  1996 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  PL  104-307 

CFR  Citation:  32  CFR  171 

l.egal  Deadline:  Final,  Statutory, 
September  30,  1998. 

Abstract:  The  Wildfire  Suppression 
Aircraft  Transfer  Act  of  1996  states 
that,  notwithstanding  section  202  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  483) 
and  subject  to  subsections  (b)  and  (c), 
the  Secretary  of  Defense  may,  during 
the  period  beginning  October  1,  1996, 
and  ending  on  September  30,  2000,  sell 
certain  aircraft  and  aircraft  parts  to 
persons  or  entities  that  contract  with 
the  Federal  Government  for  the 
delivery  of  fire  retardant  by  air  to 
suppress  wildfire.  The  Act  states  that, 
as  soon  as  practicable  after  the  date  of 
the  enactment  of  the  Act,  the  Secretary 
of  Defense  shall,  in  consultation  with 
the  Secretary  of  Agriculture  and  the 
Administrator  of  General  Services, 
prescribe  regulations  relating  to  the  sale 
of  aircraft  and  aircraft  parts  under  this 
section.  This  interim  final  rule 
prescribes  regulations  to  implement  the 
Wildlife  Suppression  Aircrait  Transfer 
Act  of  1996. 

Timetable: 


Action 


FR  Cite 


Completed  Actions 


Action 


Dele         FR  Cite 


Interim  Final  Rule 


06/01/99  64  FR  29227 


Interim  Final  Rule         06/01/99 

Effective 
Interim  Final  Rule         08/02/99 

Comnfwnt  Period 

End 
Final  Action  10/25/01  66  FR  53957 

Final /tetion  Effective     10/25/01 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal 

Additional  Information:  The  final  rule 
published  in  the  Federal  Register  on 
October  25,  2001  (66  FR  53957), 
removed  32  CFR  part  171  from  the 
Code  of  Federal  Regulations. 

Agency  Contact:  Michael  Stubblebine, 

Department  of  Defense.  Ofiice  of  the 

Secretary 

Phone:  703  767-1537 

Related  RIN:  Related  To  0790-AG95 

RIN:  0790-AG60 


776.  TRANSACTIONS  OTHER  THAN 
CONTRACTS,  GRANTS,  OR 
COOPERATIVE  AGREEMENTS  FOR 
PROTOTYPE  PROJECTS 

Priority:  Substantive,  Nonsignificant 

Legal  AutlKXity:  PL  103-160 

CFR  Citation:  32  CFR  3 

l.egal  Deadline:  None 


AlMtract:  This  rule  codifies  the 
conditions  for  appropriate  use  and 
defines  a  nontraditional  Defense 
contractor  consistent  with  section  803 
of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act  for  Fiscal 
year  2001.  Representatives  of  the 
military  departments.  Defense  agencies, 
and  other  DoD  activities,  have  agreed 
on  this  final  rule  that  amends  the 
interim  rule  a&  a  result  of  comments 
received.  Audit  policy  is  still  being 
discussed  and  will  be  addressed  by  a 
separate  rule. 

Timetat)le: 


Action 


FR  Cite 


11/21/01  66  FR  58422 
01/22/02 

03/27/02  67  FR  9632 

08/27/02  67  FR  54955 


NPRM 

NPRM  Comment 

Period  End 
Public  Meeting 
Final  Action 
Final  Action  Effective     08/27/02 

Regulatory  FlexUsllity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Teresa  Brooks. 

Department  of  Defense,  Office  of  the 

Secretary 

Phone:  703  695-8567 

Fax:  703  693-9616 

Email:  brooksta@acq.osd.mil 

RIN:  079O-AG92  - 
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Dapartment  of  Datanse  (DOD) 

Del^se  Acquisition  Regulations  Council  (PARC) 


Proposed  Rule  Stage 


777.  •  PATENT  RIGHTS— OWNERSHIP 
BY  THE  CONTRACTOR  (LARGE 
BUSINESS)  (DFARS  CASE  2001-0015) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  41  USC  421 

CFR  Citation:  48  CFR  227.3;  46  CFR 
252.227 

Legal  DeadHna:  None 

AtMtract  Modifies  the  Defense  FAR 
Supplement  to  incoqwrate  prescriptive 
text  and  a  clause  equivalent  to  FAR 
clause  52.227-12,  which  will  then  be 
removed  from  the  FAR. 

Timetabia: 


Action 


FR  CM* 


Case  Opened 
NPRM 


1(V09/01 
11/(XV02 


Regulatory  Hexil>ility  Anatysia 
Raqukad:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 


Agency  Contact:  Noranzie  (Gail)  Cniz. 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132.  OUSD  AT&L.  3062  Defense 
Pentagon.  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruzdosd.mil 

RIN:  0750-AD72 

778.  •  REWRITE  OF  OFARS  PART  225 
AND  ASSOCMTED  TEXT  AND 
CLAUSES  (OFARS  CASE  2002-0009) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  41  USC  421 

CFR  Citation:  48  CFR  206.303;  48  CFR 
208.7203;  48  CFR  209.1;  48  CFR  209.4; 
48  CFR  225;  48  CFR  242.302;  48  CFR 
252.209;  48  CFR  252.212;  48  CFR 
252.225 


improve  clarity  and  make  procedures 
less  complex,  particularly  for 
evaluation  of  foreign  offers  and  ctistoms 
duty. 


FR  CMS 


Case  Opened 
NPRM 


03/22/02 
11/00/02 


None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  rewrite  part  225  to 


Regulatory  FlexMlity  Analysia 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  075O-AD73 


Department  of  Defense  (DOD) 

Defense  Acquisition  Regulations  Council  (DARC) 


Hnal  Rule  Stage 


779.  INCREMENTAL  FUNDING,  FIXED- 
PRICE  CONTRACTS  (DFARS  CASE  90- 
037) 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  41  USC  421 

CFR  Citation:  48  CFR  232.7;  48  CFR 
252.232 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  permit  the  use  of 
incremental  funding  of  fixed-price 
contracts  imder  certain  situations. 

Timetable: 

Action  Dels  FR  CM* 


Case  Opened 
Interim  Final  Rule 
Final  Action 


09/26/90 

09/01/93  58  FR  46091 

12/00A)2 


IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AA07 

780.  PERFORMANCE-BASED  SERVICE 
CONTRACTS  USING  PART  12 
PROCEDURES  (DFARS  CASE  2000- 
D306) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-398,  sec  821(b) 

CFR  Citation:  48  CFR  212.102:  48  CFR 
237.601 


Action 


FR  Cite 


Case  Opened 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


11/06/00 

12/06/01   66  FR  63335 

02/04/02 


11/0a«)2 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affectsd:  Businesses 

Government  Levels  Affected:  Federal 

Additionai  Information:  This 
rulemaking  was  previously  reported  as 
RIN  079O-AE42. 

RFA:  Y 

Agency  Contact  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 


Other.  Statutory,  April 
27,  2001,  Implementation  can  be  either 
an  Interim  Final  Rule  or  a  Final  Rule. 

AtMtract:  Modifies  the  Defense  FAR 
Supplement  to  implement  section 
821(b)  of  the  FY  2001  National  Defense 
Authorization  Act,  which  authorizes 
the  Department  of  Defense  to  treat 
performance-based  service 
contracts/tasli  orders  valued  at  $5 
million  or  less  as  contracts  for 
commercial  items  if  certain  conditions 
are  met 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cniz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT8tL,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz9osd.mil 

RIN:  0750-AD35 


781.  ENTERPRISE  SOFTWARE 
AGREEMENTS  (DFARS  CASE  2000- 
D023) 

Priority:  Substantive,  Nonsignificant 

il  Authority:  41  USC  421 


CFR  Citation:  48  CFR  208.001;  48  CFR 
208.74;  48  CFR  239.101;  48  CFR 
251.102;  48  CFR  252.251 

Legal  Daadlina:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  add  guidance  on 
acquiring  commercially  available 
software.  These  revisions  implement 
the  Department  of  Defense  Chief 
Information  Officer  Guidance  and 
Policy  Memorandum  Number  12-8430, 
dated  July  26,  2000,  entitled  "Acquiring 
Conunercially  Available  Software." 


DalB  FR  Cite 


Case  Opened 

NPRM 

NPRM  Comment 

Period  End 
Final /Vction 


10/03/00 

0^/29/02  67  FR  4231 

04/01/02 

11/00/02 


Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entmea  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contack  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD37 

782.  RESTRICTION  ON  COKITlNGEffr 
FEES  FOR  FOREIGN  MILITARY 
SALES— COMMERCIAL  ITEMS 
(DFARS  CASE  2000-0029) 
Priority:  Substantive,  Nonsignificant 
Legal  AutlKKlty:  41  USC  421 
CFR  Citation:  48  CFR  252.212 
Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  remove  the  clause  at 
252.225-7027,  Restriction  on  Contingent 
Fees  for  Foreign  Military  Sales,  from 
the  list  of  clauses  at  DFARS  252.212- 
7001.  Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders  Applicable  to  Defense 
Acquisitions  of  Commercial  Items. 


Regulatory  Flaxibllity  Analysis 
Required:  No 

SmaH  Entltlas  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  IDefense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD47 

783.  APPUCABIUTY  OF 
COMPETITION  REQUIREMENTS  TO 
PURCHASES  FROM  A  REQUIRED 
SOURCE  (DFARS  CASE  2002-D003) 

Priority:  Other  Significant 

Legal  Authority:  PL  107-107,  sec  811 

CFR  Citation:  48  CFR  208.6;  48  CFR 
210.0 

l.agal  Deadline:  Nbne 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  require  market  research 
before  purchasing  any  product  from 
Federal  Pri  son  Industries  (FPI)  to 
determine  whether  the  FPI  product  is 
comparable  in  price,  quality,  and  time 
of  delivery  to  products  available  firom 
the  private  sector. 

Timetable: 


Action 


FR  Cite 


Case  Opened 

NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/OS/OO 

03/14A)2  67  FR  11455 

05/13/02 

12/00/02 


Action 


DMe  FR  Cite 


Case  Opened 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


01/06/02 

04/26/02  67  FR  20687 

06/25/02 


12/00/02 


CFR  Citation:  48  CFR  237.1 

Legal  Deadline:  None 

AlMtract:  Modifies  the  Defense  FAR 
Supplement  to  implement  section  1010 
of  the  USA  Patriot  Act.  Section  1010 
permits  DoD  to  contract  for  security 
functions  at  military  installations. 

TImatalila: 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  075O-AD57 

784.  PERFORMANCE  OF  SECURITY 
FUNCTIONS  (DFARS  CASE  2001-0018) 

Priority:  Substantive,  Nonsignificant 

I  Auttwrity:  PL  107-56,  sec  1010 


Action 


FR  Cite 


CaseOper>ed 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


12/04/01 

03/14/02  67  FR  11438 

05/1 3A)2 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132.  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD58 

785.  e  ELECTRONIC  SUBMISSION 
AND  PROCESSING  OF  PAYMENT 
REQUESTS  (DFARS  CASE  2002-D001) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-398,  sec  1008 

CFR  Citation:  48  CFR  232.70;  48  CFR 
252.212-7001;  48  CFR  252.232 

L.egai  Deadline:  Other,  Statutory, 
October  1,  2002.  Implementation  can  be 
either  an  Interim  Final  Rule  or  a  Final 
Rule. 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  implement  section  1008 
of  the  FY  2001  National  Defense 
Authorization  Act,  which  requires  that 
any  claim  for  payment  be  submitted 
and  processed  electronically. 


Action 


FR  Cite 


01/09/02 

05/31/02  67  FR  38057 

07/30A)2 


Case  Opened 

NPRM 

NPRM  Comment 

Period  ErKJ 
Final  Action  12/00/OS 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMas  Affected:  No 
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DOD— OARC 


Government  Levels  Aflaclad:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulaticms  Ck)uiicil,  Attn: 
IMD  3C132.  OUSD  AT&L.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD70 

786.  •  COMPEimON  REQUIREMENTS 

FOR  PURCHASE  OF  SERVICES 

UNDER  MULTIPLE  AWARD 

CONTRACTS  (DFARS  CASE  2001- 

0017) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  PL  107-107.  sec  803 

CFR  Citation:  48  CFR  208.4;  48  CFR 
216.5 

Legal  Deadline:  Other,  Statutory,  June 
26,  2002,  Implementation  can  be  either 
an  Interim  Final  Rule  or  a  Final  Rule. 

Abstract  Modifies  the  Defense  FAR 
Supplement  to  implement  section  803 
of  the  FY  2002  National  Defense 
Authorization  Act,  which  requires 
competition  in  the  purchase  of  services 
under  multiple  aw£urd  contracts. 

Timetable: 


Action 

Data 

FR  CH* 

Case  Opened 

11/16A)1 

NPRM 

04/01/02 

67  FR  15351 

NPRM  Comment 

05J06Ki2 

Period  End 

Final  Action 

11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Ck)imcil,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruzOosd.mil 

RIN:  0750-AD71 

787.  •  EXCEPTION  FOR  ACQUISITION 
OF  U.S.-MADE  END  PRODUCTS  IN 
ACQUISmONS  SUBJECT  TO  THE 
TRADE  AGREEMENTS  ACT  (DFARS 
CASE  2002-D008) 

Priority:  Substantive.  Nonsignificant 

AutfMrity:  41  USC  421 


Rnal  Rule  Stag* 


CFR  Citation:  48  CFR  225.001;  48  CFR 
225.003;  48  CFR  225.103;  48  CFR 
225.402;  48  CFR  225.502;  48  CFR 
225.504;  48  CFR  225.1101;  48  CFR 
225.7501;  48  CFR  252.225 

l.egal  DeedHne:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  implement  the 
determination  of  USD  (AT&L)  that,  for 
procurements  subject  to  the  Trade 
Agreements  Act,  it  would  be 
inconsistent  with  the  public  interest  to 
apply  the  Buy  American  Act  to  U.S.- 
made  end  products  that  are 
substantially  transformed  in  the  United 
States. 


Action                           Oato          FR  Gil* 

Case  Opened 

03/22/02 

NPRM 

07/3(y02  67  FR  49278 

NPRM  Comment 

09/30/02 

Period  End 

Final  Action 

12AXV02 

Regulatory  Flexll>ility  Analysis 
Rec|uired:  No 

Small  Entities  Affected:  Businesses 

Government  (.eveis  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132.  OUSD  AT&L.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD74 

788.  •  FOREIGN  MILITARY  SALES 
CUSTOMER  INVOLVEMENT  (DFARS 
CASE  2002-D005) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  225.7304 

Legal  Deadline:  None 

Abstract:  Modifies  the  IDefense  FAR 
Supplement  to  add  policy  regarding  the 
participation  of  foreign  military  sales 
customers  in  the  development  of 
contracts  that  DoD  awards  on  their 
behalf. 

TimetaMa: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Etefense 
Acquisition  Regiilations  Coimcil,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washii^on.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruzdosd.mil 

RIN:  0750-AD75 

789.  •  CODIFICATION  AND 

MODIFICATION  OF  PROVISION  OF 

LAW  KNOWN  AS  THE  "BERRY 

AMENDMENT'  (DFARS  CASE  2002- 

D002) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-107,  sec  832 

CFR  Citation:  48  CFR  225.7002;  48  CFR 
252.212-7001;  48  CFR  252.225-7012 

Legal  Deadline:  None 

Abetract:  Modifies  the  Defense  FAR 
Supplement  to  implement  section  832 
of  the  FY  2002  National  Defense 
Authorization  Act,  which  codifies  and 
makes  minor  modifications  to  the  Berry 
Amendment. 


Action 


FR  CM* 


Case  Opened 

NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/18/02 

04/26/02  67  FR  20713 

06/25/02 

12AXV02 


Action 


Data  FR  Cite 


Case  Opened 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


01/08A)2 

04/26/02  67  FR  20697 

06/25A32 


12/00/02 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD76 

790.  •  ACQUISITION  WORKFORCE 
QUALIFICATIONS  (DFARS  CASE  2002- 
D021) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  PL  107-107.  sec  824 


DOD— DARC 


Final  Rule  Stage 


CFR  Citation:  48  CFR  201.603-2 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  implement  section  824 
of  the  FY  2002  National  Defense 
Authorization  Act.  which  contains 
qualification  requirements  for 
contracting  professionals. 


Timetable: 


Action 


FR  CHa 


CaseOpened  06/26/02 

Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitlea  Affected:  No 

Government  Levels  Affected:  Federal 


Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  ATfltL,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  075a-AD77 


Department  of  Defense  (DOD) 

Defense  Acquisition  Regulations  Council  (DARC) 


Completed  Actions 


791.  INSTTTUTIONS  OF  HIGHER 
EDUCATION  (DFARS  CASE  1999- 
D303) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-65,  sec  549; 
PL  106-79,  sec  8120 

CFR  Citation:  48  CFR  209.470;  48  CFR 
243;  48  CFR  252.209 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  implement  section  549 
of  the  FY  2000  National  Defense 
Authorization  Act.  Section  549  amends 
statutory  provisions  pertaining  to  the 
denial  of  Federal  contracts  and  grants 
to  institutions  of  higher  education  that 
prohibit  Senior  Reserve  Officer 
Training  Corps  units  or  military 
recruiting  on  campus. 

Timetable: 


Action 


Data 


FR  Ctta 


CaseOpened 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


10/06/99 

01/13/00  65  FR  2056 

03/13/00 


07/30/02  67  FR  49253 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD05 


792.  OCEAN  TRANSPORTATION  BY 
UNITED  STATES-FLAG  VESSELS— 
SIMPURED  ACQUISITION 
THRESHOLD  (DFARS  CASE  2000- 
D014) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  4i  USC  421 

CFR  Citation:  48  CFR  247.573;  48  CFR 
252.247 

l.egal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  apply  cargo  preference 
provision  and  clause  in  solicitations 
and  resultant  contracts  with  an 
anticipated  value  at  or  below  the 
simplified  acquisition  threshold. 

Timetable: 


Legal  Deadline:  None 

Abetract:  Modifies  the  Defense  FAR 
Supplement  to  make  changes  to 
Department  of  Defense  profit  policy 
that  would  reduce  and  eventually 
eliminate  emphasis  on  facilities 
investment,  increase  emphasis  on 
performance  risk,  and  encourage 
contractor  cost  efficiency. 

Timetable: 


Action 


FR  Ctta 


05/12/00 

09/11/01   66  FR  47153 

11/13/01 

05/31/02  67  FR  38020 


CaseOpened 

NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

'  RIN:  0750-AD19 

793.  CHANGES  TO  PROFIT  POUCY 
(DFARS  CASE  2000-D018) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  41  USC  421 

CFR  Citation:  48  CFR  215.404 


Action 


FR  CIta 


06/05AX) 

07/24/00  65  FR  45574 

09/22/00 

09/21/01   66  FR  48649 
11/20«)1 

04/26/02  67  FR  20688 


CaseOpened 

NPRM 

NPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  FlexU>iiity  Analyaia 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz. 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  075O-AD21 

794.  BALANCE  OF  PAYMENTS 
PROGRAM  (DFARS  CASE  2000-D020) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  225;  48  CFR 
252.225 

l.egal  Deadline:  None 

Alwtract:  Modifies  the  Defense  FAR 
Supplement  to  add  language  on  the 
Balance  of  Payments  Program  and 
streamline  procedures. 
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74453 


DOO— OARC 


Completed  Actione 


Ttanelabte: 


Action 


FR  CH* 


oe/oiA)o 

09/11/01    66  FR  47155 
11/13/01 

04/26A)2  67  FR  20693 


Case  Opened 
NPRM 

NPRM  Comment 
Period  End 

Finai  Rule 

Regulatory  Flextt>Uity  Analysis 
Requirad:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz. 
Department  of  Defense.  Defense 
Acquisition  Regulations  Council.  Attn: 
IMD  3C132,  OUSD  AT&L.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD22 

795.  SUBCONTRACT 
COMMERCIAUTY  DETERMINATIONS 
(DFARS  CASE  2000-0028) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  244.303;  48  CFR 
244.402 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  clarify  that  contractors 
must  determine  whether  a  particular 
subcontract  item  meets  the  definition 
of  a  commercial  item.  Also  clarifies  that 
administrative  contracting  officers  must 
review  the  adequacy  of  the  contractor's 
rationale  dociunenting  commercial  item 
determinations  during  Contractor 
Purchasing  System  Reviews. 

Timetable: 


Action 

Dais 

FR  CH* 

Case  Opened 

11/29/00 

NPRM 

09/11/01 

66  FR  471 59 

NPRM  Comment 

11/13/01 

Period  End 

Final  Rule 

05/31/02 

67  FR  38023 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Noranzie  (Gail)  Cruz. 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 


Email:  gail.cruz@osd.mil 
RIN:  0750-AD36 


796.  UTILIZATION  OF  INDIAN 
ORGANIZATIONS  AND  INDIAN- 
OWNED  ECONOMIC  ENTERPRISES 
(DFARS  CASE  2000-D024) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  PL  106-259,  sec  8022 

CFR  Citation:  48  CFR  226.104:  48  CFR 
252.226 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  implement  section  8022 
of  the  FY  2001  Defense  Appropriations 
Act.  which  specifies  that  a 
subcontractor  at  any  tier  shall  be 
considered  a  contractor  for  the 
purposes  of  being  allowed  additional 
compensation  under  section  504  of  the 
Indian  Financing  Act  of  1974. 

Timetable: 


Action 


FR  CHa 


10/17/00 

09/11/01    66  FR  471 10 

11/13/01 


05/31/02  67  FR  38022 


Case  Opened 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132.  OUSD  AT&L.  3062  Defense 
Pentagon,  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gaiI.cruz@osd.mil 

RIN:  0750-AD42 

797.  RESEARCH  AND  DEVELOPMENT 
STREAMUNED  CONTRACTING 
PROCEDURES  (DFARS  CASE  2001- 
D002) 

Priority:  Substantive,  Nonsignificant 

Legal  AutlKNrity:  41  USC  421 

CFR  Citation:  48  CFR  235.7003 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  delete  the  requirement 
that  research  and  development 
streamlined  solicitations  must  be 
posted  on  the  research  and 


development  istreamlined 
solicitation/contract  website. 

Timetable: 


Action 


FR  CH» 


Case  Opened 

NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


01/17/01 

12/06/01   66  FR  63348 

02/04/02 

04/26/02  67  FR  20699 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email,:  gail.cruz@osd.mil 

RIN:  0750-AD43 

798.  DOD  PILOT  MENTOR-PROTEGE 
PROGRAM  (DFARS  CASE  2001-D006) 

Priority:  Substantive,  Nonsignificemt 

Legal  AuttKMlty:  PL  106-398,  sec  807 

CFR  Citation:  48  CFR  219.71;  48  CFR 
252.232;  48  CFR  app  I 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  add  women-owned 
small  businesses  to  the  types  of 
concerns  that  may  participate  as 
protege  firms  in  the  DoD  Pilot  Mentor- 
Protege  Program. 

Timetable: 


Action 


Date 


FR  Cite 


Case  Opened 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


04A)6/01 

09/11/01   66  FR  47108 

11/13/01 


03/14/02  67  FR  11435 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal 

.  Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Coimcil,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD52 


DOD— OARC 


799.  PREFERENCE  FOR  LOCAL  8(A) 

CONTRACTORS-BASE  CLOSURE  OR 

REAUGNMENT  (DFARS  CASE  2001- 

D007) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  41  USC  421 

CFR  Citation:  48  CFR  226.71 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  clarify  policy  pertaining 
to  preferences  for  local  businesses  in 
acquisitions  that  support  a  base  closure 
or  realignment. 

Timetable: 


Action 

Date 

FR  Cite 

Case  Opened 

05AJ2A)1 

NPRM 

09/11/01 

66  FR  471 58 

NPRM  Comment 

11/13«)1 

Period  End 

Final  Rule 

03/1 4A)2 

67  FR  11438 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  075O-AD53 

800.  PARTNERSHIP  AGREEMENT 
BETWEEN  SBA  AND  DOD  (DFARS 
CASE  2001-D016) 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  41  USC  421 
CFR  Citation:  48  CFR  219.800 
l.egal  Deadline:  None 

Abstract:  Modifies  the  E>efense  FAR 
Supplement  to  implement  a  Partnership 
Agreement  between  DoD  and  the  Small 
Business  Administration  (SBA).  The 
agreement  permits  DoD  to  award 
contracts  directly  to  8(a)  program 
participants  instead  of  awarding  the 
contracts  through  the  SBA. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.niil 

RIN:  0750-AD59 

801.  RESTRICTION  ON  ACQUISmON 

OF  VESSEL  PROPELLERS  (DFARS 

CASE  2002-0006) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  41  USC  421 

CFR  Citation:  48  CFR  225.7020-4 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  clarify  that  the  statutory 
restriction  on  acquisition  of  vessel 
propellers  from  foreign  sources  applies 
only  to  DoD  contracts  that  use  fiscal 
year  2000  or  2001  funds. 

Timetable: 


Action 


Dale         FR  Cite 


Case  Opened 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


11A)7/01 

03/14AJ2  67  FR  11435 

05/13/02 


07/30/02  67  FR  49255 


Action 


Dste 


FR  one 


Case  Opened 
Final  Rule 


01/28/02 

03/14/02  67  FR  11437 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD61 

802.  e  WEIGHTED  GUIDEUNES  FORM 
(DFARS  CASE  2002-D012) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  41  USC  421 

CFR  Citation:  48  CFR  215.404-71;  48 
CFR  253.215-70 

Legal  Deadline:  None 

Abstract:  Modifies  the  IDefense  FAR 
Supplement  to  revise  DD  Form  1547, 
Record  of  Weighted  Guidelines 


Completed  ActkNis 


Application,  and  related  DFARS  cites, 
to  conform  to  changes  made  to  profit 
policy  at  67  FR  20688  on  April  26, 
2002. 

Timetable: 


Action 


FR  dti 


Case  Opened 
FinsU  Rule 


05/09/02 

07/30/02  67  FR  49254 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD63 

803.  •  REPORTING  REQUIREMENTS 
UPDATE  (DFARS  CASE  2002-0010) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  41  USC  421 

CFR  Citation:  48  CFR  204.670;  48  CFR 
253.204 

Legal  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  update  DD  Form  350 
contract  reporting  requirements  to  meet 
FY  2003  statutory  and  regulatory 
requirements. 

Timetable: 


Action 


FR  CHa 


Case  Opened  04/11/02 

Final  Rule  07/1 2A)2  67  FR  461 12 

Final  Action  Effective     1 0/01  /02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense,  Defense 
Acquisition  Regulations  Coimcil,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@o8d.mil 

RIN:  0750-AD65 


74454 
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DOD-DARC 


Completed  Actions 


804.  •  NAFTA  PROCUREMENT 
THRESHOLD  (DFARS  CASE  2002- 
0007) 

Priority:  Substantive,  Nonsignificant 

l.sgai  Authority:  41  USC  421 

CFR  Citation:  48  CFR  225.1101 

l.agai  Deadline:  None 

Abstract:  Modifies  the  Defense  FAR 
Supplement  to  implement  revised 
NAFTA  threshold  for  procurement  of 
goods  and  services,  as  published  by 
USTR  at  67  FR  8057  on  February  21, 
2002. 


Action 


FR  Cil* 


Case  Opened 
Final  Rule 


03/05A)2 

04J26/02  67  FR  20692 


Regulatory  Fi«xil>iiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 


DefMrtment  of  Defense  (DOD) 
Department  of  the  Army  (DOA) 

806.  ENVIRONMENTAL  ANALYSIS  OF 
ARMY  ACTIONS 

Priority:  Substantive.  Nonsignificant 

l.agai  Authority:  42  USC  4321 

CFR  Citation:  32  CFR  651 

l.ogal  Deadline:  None 

Abstract:  This  rule  revises  policies  and 
procedures  for  assessing  the  effect  of 
Army  actions  (32  CFR  651).  The 
revision  is  intended  to  streamline 
portions  of  the  Army  environmental 
actions  process  and  strives  to  meet  the 
spirit  of  the  National  Performance 


Government  l.evels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz. 
Department  of  Defense,  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.mil 

RIN:  0750-AD67 

805.  •  TRADE  AGREEMENTS 
THRESHOLDS-CONSTRUCTION 
(DFARS  CASE  2002-D011) 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  225.7503 

Legal  Deadline:  None 

AlMtract:  Modifies  the  Defense  FAR 
Supplement  to  implement  revised  trade 
agreements  thresholds  for  acquisition  of 


construction,  as  published  by  USTR  at 
67  FR  14763  on  March  27,  2002. 

Timetable: 


Action 


FR  Cite 


Case  Opened 
Final  Rule 


04/19/02 

07/30/02  67  FR  49256 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Noranzie  (Gail)  Cruz, 
Department  of  Defense.  Defense 
Acquisition  Regulations  Council,  Attn: 
IMD  3C132,  OUSD  AT&L.  3062  Defense 
Pentagon,  Washington.  DC  20301-3062 
Phone:  703  602-0131 
Fax:  703  602-0350 
Email:  gail.cruz@osd.nul 

RIN:  0750-AD69 


Completed  Actions 


Review  (f^R)  and  Executive  Order 
12861  "Elimination  of  One-Half  of 
Executive  Branch  Internal  Regulations.' 

Timetabls: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective 


09/07/00  65  FR  54348 
11/06/00 

03/29/02  67  FR  15290 
03/29/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  l.evels  Affected:  None 

Agency  Contact:  Luz  D.  Ortiz,  Army 

Federal  Register  Liaison  Officer, 

Department  of  Defense,  Department  of 

the  Army.  U.S.  Army  Records 

Management  and  Declassification 

Agency,  Stop  5603.  ATTN:  TAPC-PDD- 

RP.  6000  6th  Street,  Fort  Belvoir,  VA 

22060-5603 

Phone:  703  806-3708 

Fax:  703  806-3230 

Email:  luz.ortiz@rmda.belvoir.army.mil 

RIN:  0702-AA34 


Department  of  Defense  (DOD) 

U.S.  Army  Corps  of  Engineers  (COE) 


Proposed  Rule  Stage 


807.  ENVIRONMENTAL  QUALITY; 
PROCEDURES  FOR  IMPLEMENTING 
THE  NATIONAL  ENVIRONMENTAL 
POUCY  ACT  (NEPA) 

Priority:  Substantive.  Nonsignificant 


Autttority:  42  USC  4321  et  seq; 
40  CFR  1500.6 

CFR  Citation:  33  CFR  230 

Legal  Deadline:  None 

Abstract:  The  purpose  of  this 
regulatory  revision  is  to  clarify  and 
provide  additional  guidance  for  Corps 


NEPA  requirements  for  activities  at 
Federal  water  resource  development 
projects  and  lands. 

Timetable: 


Action 

Dale 

FR  Cite 

NPRM 

06AXV03 

NPRM  Comment 

07/0a«X3 

Period  End 

Final  Action 

10/00/03 

Final  Action  Effective 

02AXy04 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Forrester  Einarsen, 

Biologist.  Department  of  Defense.  U.S. 

Army  Corps  of  Engineers.  Office  of 

Environmental  Policy  (CECW-PC).  441 

G  Street  NW,  Washington,  DC  20314- 

1000 

Phone:  202  761-4589 

RIN:  0710-AA42 
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Department  of  Defense  (DOD) 

U.S.  Army  Corps  of  Engineers  (COE) 


Rnal  Rule  Stage 


808.  NATURAL  DISASTER 
PROCEDURES:  PREPAREDNESS, 
RESPONSE,  AND  RECOVERY 
ACTIVITIES  OF  THE  CORPS  OF 
ENGINEERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  701 

CFR  Citation:  33  CFR  203 

l.egal  Deadline:  None 

AtMtract  This  revision  of  33  CFR  203 
is  necessary  to  reflect  current  policy, 
add  features  required  by  the  Water 
Resources  Development  Act  of  1996 
(Pub.  L.  104-303),  and  streamline 
certain  procedures  concerning  Corps 
authority  for  disaster  preparedness, 
response,  and  recovery  activities. 
Public  Law  104-303  additions  are  the 
option  of  a  nonstructural  alternative  to 
structiual  levee  repairs  for  damage 


caused  by  flood  events  and  the 
provision  of  a  levee  owners'  manual. 
Other  changes  include  a  change  in  the 
cost  share  provision  for  rehabilitation 
of  Federal  and  non-Federal  flood 
control  works,  expansion  of 
investigation  ability  for  potential 
Advance  Measures  work,  and  a 
streamlined  approach  for  requests  for 
assistance  firom  Native  American  tribes 
and  Alaska  Native  Corporations. 

Timetable: 


Action 


FR  CMS 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/26/02  67  FR  8748 
04/29/02 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected: 

Undetermined 

Agency  Contact:  George  Gilmore, 

Program  Manager.  Public  Law  84-99, 

Department  of  Defense.  U.S.  Army 

Corps  of  Engineers.  CECW-OE  (3F68), 

441  G  Street  NW,  Washington,  DC 

20314-1000 

Phone:  202  761-4561 

Fax:  202  761-1685 

Email:  robert.k.grubbs9u8ace.anny.mil 

RIN:  071O-AA47 

809.  PROGRAMMATIC  REGULATIONS 
FOR  THE  COMPREHENSIVE 
EVERGLADES  RESTORATION  PLAN 

Regulatory  Plan:  This  entry  is  Seq.  No. 
21  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0710-AA49 


Department  of  Defense  (DOD) 

U.S.  Army  Corps  of  Engineers  (COE) 


Long-Term  Actions 


810.  REGULATORY  PROGRAMS  OF 
THE  CORPS  OF  ENGINEERS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  33  CFR  320  to  330 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectad:  None 

Federalism:  Undetermined 

Agency  Contact:  Thaddeus  J.  Rugiel 

Phone:  202  761-4595 

Fax:  202  761-4150 

Email: 

thaddeus.j.rugiel@hq02.usace.army.mil 

RIN:  0710-AA30 

811.  REGULATORY  PROGRAMS  OF 
THE  CORPS  OF  ENGINEERS- 
WETLAND  DEUNEATOR 
CERTIFICATION  PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  33  CFR  320:  33  CFR  323; 
33  CFR  325;  33  CFR  328;  33  CFR  333 


Timetable: 


Action 


FR  Cita 


03/14/95  60  FR  13654 
04/13/95 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibillty  Analysis 
Required:  No 

Government  i.evels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Thaddeus  J.  Rugiel 

Phone:  202  761-4595 

Fax:  202  761-4150 

Email: 
thaddeu8.j.rugieldhq02.usace.anny.mil 

RIN:  0710-AA38 

812.  REGULATORY  PROGRAMS  OF 
THE  CORPS  OF  ENGINEER^, 
ENDANGERED  SPEaES  ACT;  SCOPE 
OF  ANALYSIS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  33  CFR  325 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  i-aveis  Affactad:  None 

Federalism:  Undetermined 

Agency  Contact:  Thaddeus  J.  Rugiel 

Phone:  202  761-4595 

Fax:  202  761-4150 

Email: 

thaddeu8.j.rugiel@hq02.usace.anny.mil 

RIN:  0710-AA43 

813.  FLOOD  CONTROL  COST- 
SHARING  REQUIREMENTS  UNDER 
THE  ABILITY  TO  PAY  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  33  CFR  241 

Timetable:  Next  Action  Undetermined 


Regulatory  Fiaxibliity  Analysis 
Required:  No 

Government  Lavela  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Harry  M.  Shoudy 
Phone:  202  761-1977 

RIN:  0710-AA44 
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Dspartment  of  Defense  (DOD) 

U.S.  Army  Coips  of  Engineere  (COE) 


Completed  Actione 


814.  PROPOSED  REVISION  TO  THE 
CLEAN  WATER  ACT  REGULATORY 
DEFINmONS  OF  "HLL  MATERIAL" 
AND  THE  "DISCHARGE  OF  RLL 
MATERIAL" 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1344 

CFR  Citation:  33  CFR  323 

Legal  Deadlina:  None 

Abstract  Section  404  of  the  Clean 
Water  Act  requires  a  permit  from  the 
U.S.  Army  Corps  of  Engineers  for 
discharges  of  cfredged  or  filled  material 
to  waters  of  the  United  States.  The 
Environmental'  Protection  Agency  (EPA) 
and  Corps'  regulations  implementing 
section  404  previously  contained 
differing  definitions  of  the  term  "fill 
material."  In  particular,  the  Corps 
regulations  defined  fill  material  as 
being  used  for  the  primary  purpose  of 
replacing  an  aquatic  area  with  dry  land 


or  changing  the  bottom  elevation  of  a 
waterbody.  In  contrast,  EPA's  definition 
of  fill  material  looked  to  whether  the 
effect  is  to  replace  waters  of  the  United 
States  with  dry  land  or  change  the 
bottom  elevation  of  waterbodies  and 
did  not  contain  a  "primary  piupose" 
test  as  found  in  the  Corps  regulations. 
In  order  to  clarify  what  constitutes  "fill 
material"  for  purposes  of  section  404 
and  provide  improved  regulatory 
certainty,  the  Corps  and  EPA  have 
implemented  this  final  rule  under 
which  both  agencies  have  adopted 
identical,  effect-based  definitions  of  the 
terms  "fill  material"  and  "discharge  of 
fill  material." 


AcUofi 


FR  ON* 


Action 


DM* 


FR  on* 


NPRM 

NPRM  Comment 
Period  End 


04/20/00  65  FR  21292 
06/19/00 


RnalAction  05/09/02  67FR31129 

Final  Action  Effective    06/1 0/02 

Regulatory  Ftaariblllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Local. 
State,  Tribal,  Federal 

Agency  Contact:  Thaddeus  J.  Rugiel, 

Department  of  Defense,  U.S.  Army 

Corps  of  Engineers.  CECW-OR  (3F75), 

441  G  Street  NW,  Washington,  DC 

20314-1000 

Phone:  202  761-4595 

Fax:  202  761-4150 

Email: 

thaddeus.j.rugiel@hq02.usace.anny.mil 

RIN:  0710-AA48 


Department  of  Defense  (DOD) 
Department  of  the  Navy  (NAVY) 


Final  Rule  Stage 


815.  USE  OF  DEPARTMENT  OF  THE 
NAVY  AVIATION  FACILITIES  BY 
OTHER  THAN  UNITED  STATES 
DEPARTMENT  OF  DEFENSE 
AIRCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  1507 

CFR  Citation:  32  CFR  766 

Legal  Deadline:  None 

Abstract  This  part  establishes  the 
policy  and  procedures  for  the  use  of 
Navy  and  Marine  Corps  aviation 
facilities  by  aircraft  other  than  United 
States  Department  of  Defense  aircraft. 

Timetable: 


Action 


FR  Cite 


NPRIM 

NPRIM  Comment 

Period  End 
Final /Vction 


12/01/94  59  FR  61561 
01/03/95 

11/00/02 


Regulatory  Fiexit>ility  Afwiysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Dan  Bartlett, 
Department  of  Defense,  Department  of 
the  Navy,  N885F,  Office  of  the  Chief 
of  Naval  Operations,  2000  Navy 
Pentagon.  Washington,  DC  20350-2000 
Phone:  703  604-7707 
Fax:  703  604-6969 

RIN:  0703-AA48 


816.  POLICIES  AND 
RESPONSmLITIES  FOR 
IMPLEMENTATION  OF  THE  NATIONAL 
ENVIRONMENTAL  POUCY  ACT 
WITHIN  THE  DEPARTMENT  OF  THE 
NAVY  . 

Priority:  Substantive,  Nonsignificant 

l.egal  Authortty:  49  USC  44502 

CFR  Citatien:  32  CFR  775  (Revision) 

l.egal  Deadline:  None 

Abstracfc  The  Department  of  the  Navy 
is  revising  its  regulations,  which 
establish  the  responsibilities  and 
procedures  for  complying  with  the 
National  Environmental  Policy  Act 


(NEPA).  This  revision  clarifies  when 
certain  Department  of  the  Navy  actions 
must  be  studied  to  determine  their 
effect  on  the  human  environment  and 
what  types  of  activities  are  excluded 
from  the  NEPA  documentation 
requirements. 

Thnetatile: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final /Vction 


07/09/99  64  FR  37069 
09A)7/99 

11/00/02 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Egeland, 
Department  of  Defense,  Department  of 
the  Navy,  Office  of  the  Assistant 
Secretary  of  the  Navy  (Installations  and 
Enviroiunent),  2000  Navy  Pentagon, 
Washington.  DC  20350-2000 
Phone:  703  588-6671 

RIN:  0703-AA51 
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Department  of  Defense  (DOD) 
Department  of  tlie  Navy  (NAVY) 


Long-Term  Actions 


817.  SHIPBUILDING  CAPABILITY 
PRESERVATION  AGREEMENTS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  48  CFR  5231  (New) 

Timetable: 


Action 


Date 


FR  Cite 


Action 


FR  Cite 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comnr»ent  Period 

End 
Final  Action 


12/22/97 


02/20/98 


To  Be  Determined 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Clarence  Belton 

Phone:  703  602-2807 

Email:  belton.clarenceOhq.navy.mil 

RIN:  0703-AA50 


Interim  Final  Rule 


12/22/97  62  FR  66826 


Department  of  Defense  (DOD) 
Department  of  the  Air  Force  (AF) 


Final  Rule  Stage 


818.  e  DEPARTMENT  OF  DEFENSE 
COMMERCIAL  AIR  TRANSPOf^ATlON 
QUALITY  AND  SAFETY  REVIEW 
PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  AuttwrRy:  10  USC  8013;  10  USC 
2640 

CFR  Citation:  32  CFR  861 

Legal  Deadline:  None 

AlMtract:  The  Department  of  Air  Force 
proposes  to  revise  the  Department  of 
Defense  (DoD)  Commercial 
Transportation  Quality  and  Safety 
Review  Program.  The  current  version  of 
the  program  is  being  updated  to  reflect 
current  and  anticipated  policies. 
Department  of  Defense  Directive 
4500.53.  DoD  Commercial  Air 


Transportation  Quality  and  Safety 
Review  Program,  charges  the 
Commander-in-Chief  (CINC),  United 
States  Transportation  C(  :amand 
(USTRANSCOM),  with  ensuring  the 
establishment  of  safety  requirements 
and  criteria  for  evaluating  civil  air 
carriers  and  operators  providing  air 
transportation  and  operational  support 
services  to  DoD.  It  also  charges  the 
CINC  with  ensuring  the  establishment 
of  a  Commercial  Airlift  Review  Board 
(CARB)  and  providing  policy  gmdance 
and  direction  for  its  operation.  Part  861 
establishes  DoD  quality  and  safety 
criteria  for  air  carriers  providing  or 
seeking  to  provide  air  transportation 
and.  at  the  discretion  of  the  CARB  or 
higher  authority,  operational  support 
services  to  DoD. 


Timelal»ls: 


Action 


FR  Cite 


09/05/02  67  FR  56777 
09/20/02 


NPRM 

NPRM  Comnient 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Merlin  Lyman, 
Department  >of  Defense,  Department  of 
the  Air  Force.  HQ,  AMC/DOB.  Air 
Mobility  Command,  402  Scott  Drive. 
Scott  AFB,  IL  62225-5302 
Phone:  618  229-4801 

RIN:  0701-AA67 


Department  of  Defense  (DOD) 
Department  of  the  Air  Force  (AF) 


Completed  Actions 


819.  INSTALLATION  ENTRY  POLICY. 
aVlL  DISTURBANCE  INTERVENTION 
AND  DISASTER  ASSISTANCE 

Priority:  Info./Admin./Other 


Action 


Date         FR  Cite 


NPRM  Comment 

Period  End 
Final  Action 


09/1 0«)1 


03/26/02  67  FR  13718 


Authority:  10  USC  332-333.  50 
USC  797 

CFR  Citation:  32  CFR  808  (previously 
32  CFR  809a) 

Legal  Deadline:  None 

Abatract  This  rule  prescribes  the 
installation  commander's  authority  for 
enforcing  orders  within  or  near  Air 
Force  installations  and  controlling 
entry.  It  also  provides  for  guidance  for 
use  of  military  persoimel  in  controlling 
civil  disturbances  and  in  supporting 
disaster  relief  operations. 

TlmetaMa: 


Regulatory  Flexibillty  Analyala 
Required:  No 

Small  EntRlas  Affected:  No 

Govsmment  Levels  Affectsd:  None 

Agency  Contact:  Walter  Filipak, 
SMSgt.  Department  of  Defense. 
Department  of  the  Air  Force,  HQ 
AFSFC/SFO,  1720  Patrick  Street. 
Uckland  AFB.  TX  78236-5226 
Phone:  210  671-0898 
Email:  walter.filipak@lackland.af.mil 

RIN:  0701-AA64 


820.  WAKE  ISLAND  CODE 

Prtortty:  Info./Admin./Other 

Legal  Authority:  74  Stat  424.  PL  86- 
6244,  EO  11048 

CFR  Citation:  32  CFR  935  (Revised) 

Legal  Deadline:  None 

Abstract:  Revises  and  updates  the  Code 
to  reflect  current  and  anticipated  use 
of  Wake  Island.  Provides  regulations  for 
conduct  not  otherwise  provided  by  law 
and  provides  a  judicial  system  to 
enforce  those  requirements.  Delegates 
authority  to  the  Commander  of  Pacific 
Air  Forces  to  perform  most  of  the 
functions  of  civil  administration. 


Action 


FR  Cite 


Action 


Date 


FR  Cite 


NPRM 


07/12/01  66  FR  36523 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/25A)0  65FR63826 
12/26^)0 

04A)9/02  67  FR  16997 


74458 
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DOO— AF 


CompMsd  Actions 


Regulatory  FtexibiHty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  This  is  the 
information  for  legal  authority  as  it  is 
generally  listed.  There  is  some 
duplication  of  information. 

Sec.  48,  Act  of  12  July  1960;  74  Stat. 
424.  Pub.  L.  86-624,  E.O.  11048,  Sept. 


1,  1962.  27  FR  8851;  agreement 
between  Department  of  Interior  and 
Department  of  the  Air  Force,  dated  June 
19,  1972.  37  FR  12255,  and  Secretary 
of  the  Air  Force,  Order  111.1,  dated 
April  26,  1999. 

Agency  Contact:  Philip  Sheuennan, 
Associate  General  Counsel,  Department 
of  Defense,  Department  of  the  Air 


Force,  Room  4C921.  SAF/GCN,  1740 

Air  Force  Pentagon,  Washington,  DC 

20330-1740 

Phone:  703  695-4691 

Email: 

philip.sheuermandpentagon.af.mil 

RIN:  0701-AA65 


Department  of  Defense  (DOD) 

Office  of  Assistant  Secretary  for  Healtfi  Affairs  (DOOOASHA> 


Hnal  fiule  Stage 


821.  OVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS);  HOSPfTAL 
PAYMENT  FOR  AMBULATORY  CARE 
(DOO  6010.8-R) 


Substantive,  Nonsignificant 

Legal  Authority:  lO  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract:  This  rule  establishes  a  new 
payment  method  for  ambulatory  care 
(other  than  ambulatory  surgery) 
provided  by  hospitals  to  CHAMPUS 
beneficiaries,  imder  which  payment 
amounts  would  be  based  on  the  cost 
of  the  service  rather  than  on  the  billed 
charge,  as  at  present. 


FR  CN* 


01/20/94  59  FR  3046 
03/21/94 

11AXy02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Fmal  Action  Effective    01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

SmeU  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact  Steve  Lillie, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  703  681-3628 
Email:  steve.lilliedtma.osd.mil 


I:  0720-AA20 


822.  CIVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS);  EXCEPTION 
TO  THE  CHAMPUS  DUAL 
C0MPENSAT10NC0NFUCT  OF 
INTEREST  PROVISIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  10  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deedline:  None 

Abstract:  Currently,  any  individual 
who  is  a  civilian  employee  of  the 
United  States  Government  cannot  be 
authorized  by  CHAMPUS  as  a  provider 
of  medical  services.  We  propose  to 
provide  an  exception  to  this  prohibition 
to  permit  these  individuals  to  be 
auUiorized  CHAMPUS  providers  if  they 
meet  three  conditions.  First,  they  must 
be  employed  by  the  Government  agency 
on  a  part-time  basis,  that  is,  less  than 
twenty  (20)  hours  per  week.  Second, 
the  agency  must  certify  that  unique  or 
special  circumstances  detrimental  to 
the  delivery  of  quality  health  care  exist 
that  can  be  overcome  only  by 
employing  part-time,  non-Govenmient 
physicians.  Third,  the  agency  and  the 
physician  must  certify  that  they 
understand  and  have  taken  appropriate 
measures  to  avoid  violation  of 
Standards  of  Conduct,  dual 
compensation,  and  conflict  of  interest 
requirements  including  protection 
against  referral  of  patients  to  the 
employee's  private  practice. 


FR  CM* 


NPmA 

NPRMConwnent 

Period  End 
Final  Action 


08/26/97  62  FR  45196 
1027/97 

11AXy02 


Final  Action  Effective     01/00/03 

Regulatory  F1exil>illty  Analyala 
Required:  No 


Smell  EntMes  Affscted:  No 
Government  Levels  Affected:  Npne 
Undetermined 


Agency  Contect:  Stephen  Isaacson. 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3572 
Email:  stephen.isaacson@tma.osd.mil 

RIN:  0720-AA41 

823.  CIVILIAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS);  PROSTHETIC 
DEVICES 

Priority:  Substantive,  Nonsignificant 

Legel  Auttwrity:  10  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deedline:  None 

Abctract:  This  rule  implements  section 
702  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85),  which  authorizes 
purchase  of  prosthetic  devices,  as 
determined  by  the  Secretary  of  Defense, 
to  be  necessary  because  of  significant 
conditions  resulting  from  traimia, 
congenital  anomalies,  or  disease.  The 
Act  changes  the  existing  limited 
provisions  for  prosthetic  devices, 
expands  coverage  to  include  cost 
sharing  of  other  prostheses;  e.g.,  noses, 
ears,  and  fingers. 


Action 


FR  CMS 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Contment  Period 

End 
Fmai  Action 


05/20/99  64FR45453 

08/20/99  64FR45453 
10/19/99 


11/00/02 


Final  /Action  Effective    01/00/03 

Regulatory  FlexKriMty  Artelysis 
Required:  No 
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Final  Rula  Staga 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federallem:  Undetermined 

Agency  Contact:  Margaret  Brown, 

Department  of  Defense,  Office  of 

Assistant  Secretary  for  Health  A^irs 

Phone:  303  676-3581 

Fax:  303  676-3579 

Email:  margaret.brown®tma.osd.nul 

RIN:  072Q-AA49 

824.  CIVILIAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS):  DOUBLE 
COVERAGE 

Priority:  Substantive,  Nonsignificant 
Legal  Auttiority:  10  USC  55;  5  USC  301 
CFR  Citation:  32  CFR  199 
Legal  Deadline:  None 

Abstract:  This  rule  clarifies  our  double 
coverage  policy  for  non-institutional 
claims  for  beneficiaries  with  primary 
health  insurance.  TRICARE  network, 
non-network  but  participating,  and 
non-participating  providers  are  all 
reiqjbursed  differently  xmder  current 
procedures.  This  has  had  the 
unintended  effect  of  discouraging 
TRICARE  network  participation  since 
non-network  but  participating  providers 
receive  the  most  favorable  treatment 
with  respect  to  double  coverage 
calculations.  The  Department  proposes 
to  revise  double  coverage 
reimbursement  calculations  by 
reimbursing  all  providers  up  to  100 
percent  of  the  CHAMPUS  Maximum 
Allowable  Charge  after  the  primary 
health  insurance  has  paid,  or  115 
percent  for  nonparticipating  providers. 

Timetable: 


825.  CIVILIAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS):  TRICARE 
PROGRAM;  DOUBLE  COVERAGE; 
THIRD-PARTY  RECOVERIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  10  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract:  This  rule  implements  section 
711  of  the  Strom  Thurmond  National 
Defense  Authorization  Act  for  Fiscal 
Year  1999,  which  allows  the  Secretary 
of  Defense  to  authorize  certain 
CHAMPUS/TRICARE  claims  to  be  paid, 
even  though  other  health  insurance 
may  be  the  primary  payer,  with 
authority  to  collect  from  the  other 
health  insurance  (third-party  payer)  the 
CHAMPUS/TRICARE  costs  incurred  on 
behalf  of  the  beneficiary. 

TImetebie: 


Action 


Oat* 


FR  Cite 


06/17/99  64  FR  32451 
08/16/99 


NPRIM 

NPRM  Ckxnment 

Period  End 
Final  Action  11/00/02 

Final  Action  Effective    01/00/03 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 
Federalism:  Undetermined 

Agency  Contact:  LTC  Kathleen  Larkin, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  703  681-3628 
Email:  kathleen.larkindtma.osd.mil 

RIN:  0720-AA50 


Action 


FR  Git* 


10/19/99  64  FR  56283 
12/20/99 


by  adding  an  additional  level  of  appeal 
conducted  at  the  TRICARE 
Management  Activity  (TMA)  and  by 
codifying  the  entire  process  in  this  part. 

Timetable; 

Action  Dale         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Final  Action  Effective    0 1  /00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Robert  Shepherd. 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3705 

RIN:  0720-AA52 

826.  CIVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS): 
ESTABUSHMENT  OF  AN  APPEALS 
PROCESS  FOR  TRICARE 
CLAIMCHECK  DENIALS 

Priority:  Substantive,  ^Jonsignificant 

Legal  Authority:  lO  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

l.egal  Deadline:  None 

Abstract  This  rule  implements  section 
714  of  the  National  Defense 
Authorization  Act  for  FY  1999.  which 
requires  the  establishibent  of  an 
appeals  process  for  denials  by 
TRICARE  Claimcheck  (TCC)  or  any 
similar  software  system.  This  rule 
enhances  the  ciurent  appeals  process 


01/13/00  65  FR  2085 
03/13/00 


NPRM 

NPRM  Comment 

Period  End 
FmalAction  11AXV02 

Final  Action  Effective    01/00/03 

Reguletory  Flexibility  Analyeie 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Federallem:  Undetermined 

Agency  Contact:  Donald  Wagner. 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3411 

RIN:  0720-AA56 

827.  CIVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS): 
METHODOLOGY  FOR  COVERAGE  OF 
NIH-SPONSORED  CUNICAL  TRIALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  10  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deedline:  None 

Abstract:  This  rule  modifies  the 
general  prohibition  against  CHAMPUS 
cost-sharing  of  unproven  drugs, 
devices,  and  medical  treatments  or 
procedures  by  adding  a  provision 
allowing  a  waiver  of  the  prohibition  in 
connection  with  clinical  trials 
sponsored  by  the  National  Institutes  of 
Health,  if  it  is  determined  that  such  a 
waiver  will  promote  access  by  covered 
beneficiaries  to  promising  new 
treatments  and  contribute  to  the 
development  of  such  treatments. 

Timetable: 


Action 


CMa  FR  CMe 


05/31/00  65  FR  34627 
07/31/00 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  01/31/01   66  FR  8365 

Final  Rule  Withdrawn  02/07/01  66  FR  9199 
Final  Rule  Effective  03/02/01  66  FR  8365 
Final  Action  11/00/02 

Final  Action  Effective     01/00/03 

Regulatory  Flexibiiity  Analysis 

Required:  No 

Small  Entitles  Affected:  No 
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Rnal  Rule  Stage 


Government  Levels  Affected:  None 

Federallsni:  Undetermined 

Agency  Contact:  Steve  Liilie, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  703  681-3628 
Email:  steve.lillie@tma.osd.mil 

RIN:  072O-AA57 

828.  CHAMPUSmtlCARE; 
IMPLEMENTATION  OF  THE 
PHARMACY  BENEFITS  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  10  USC  55:  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract:  This  rule  is  designed  to 
implement  section  701  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000.  This  rule  establishes 
procedures  for  the  inclusion  of 
pharmaceutical  agents  on  a  Uniform 
Formulary  based  upon  relative  clinical 
effectiveness  and  cost  effectiveness: 
establishes  cost-sharing  requirements, 
including  a  tiered  co-payment 
structure,  for  generic,  formulary  and 
non-formulary  pharmaceutical  agents; 
establishes  procedures  to  assure  the 
availability  of  pharmaceutical  agents 
not  included  on  the  Uniform  Formulary 
to  eligible  beneficiaries  at  the  non- 
formulary  cost-share  tier;  establishes 
procedures  to  receive  pharmaceutical 
agents  not  included  on  the  Uniform 
Formulary,  but  considered  clinically 
necessary,  under  the  same  terms  and 
conditions  as  an  agent  on  the  Uniform 
Formularv'i  establishes  procedures  to 
assure  the  availability  of  clinically 
appropriate  non-formulary 
pharmaceutical  agents  to  members  of 
the  Uniformed  Services;  establishes 
procedures  for  prior  authorization 
when  required;  and  establishes  a 
Department  of  Defense  Pharmacy  and 
Therapeutics  Committee  (DoD  P&T 
Committee)  and  a  Uniform  Formulary 
Beneficiary  Advisory  Panel.  Other 
administrative  amendments  are  also 
made  to  clarify  specific  policies  that 
relate  to  the  program. 


Action 


FR  en* 


NPRIM 

NPRIM  CofTMnent 

Period  End 
Final  Action 
Final  Action  Effective    01/0(V03 


04/12A)2  67  FR  17948 
06/11/02 

11/00rt)2 


Regulatory  FlexibUity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mike  Kottyan, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3520 

RIN:  072O-AA63 

829.  CmUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES;  INDIVIDUAL  CASE 
MANAGEMENT  PROGRAM  FOR 
PERSONS  WITH  EXTRAORDINARY 
CONDITIONS  (ICMP-PEC) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  lO  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract:  The  Department  of  Defense 
proposes  to  amend  its  regulations  of  the 
Individual  Case  Management  Program 
(ICMP)  to  implement  requirements 
stipulated  by  section  703  of  the  Fiscal 
Year  2000  National  Defense 
Authorization  Act,  section  8118  of  the 
Fiscal  Year  2000  Defense 
Appropriations  Act,  section  701  of  the 
Fiscal  Year  2001  National  Defense 
Authorization  Act,  and  section  8100  of 
the  Fiscal  Year  2001  Defense 
Appropriations  Act.  Other 
administrative  amendments  are  also  ' 
proposed  to  clarify  specific  policies 
that  relate  to  the  program. 


830.  TRiCARE;  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
EUGIBtLTTY  AND  PAYMENT 
PROCEDURES  FOR  CHAMPUS 
BENEFiaARIES  AGE  65  AND  OVER 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  lO  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  Final,  Statutory, 
October  1,  2001,  Implements  section 
712  of  FY  2001  NDAA. 

Abstract:  This  rule  implements  section 
712  of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001.  Section  712  extends 
TRICARE  eligibility  to  persons  age  65 
and  over  who  would  otherwise  have 
lost  their  TRICARE  eligibility  due  to 
attainment  of  entitlement  to  hospital 
insurance  benefits  under  Part  A  of 
Medicare.  In  order  for  these  individuals 
to  retain  their  TRICARE  eligibility,  they 
must  be  enrolled  in  the  supplementary 
medical  insurance  program  under  Part 
B  of  Medicare.  In  general,  in  the  case 
of  medical  or  dental  care  provided  to 
these  individuals  for  which  payment 
may  be  made  under  both  Medicare  and  . 
TRICARE,  Medicare  is  the  primary 
payer  and  TRICARE  will  normally  pay 
the  actual  out-of-pocket  costs  incurred 
by  the  person.  This  rule  prescribes 
TRICARE  payment  procedures  and 
makes  revisions  to  TRICARE  rules  to 
accommodate  Medicare-eligible 
CHAMPUS  beneficiaries.  The 
Department  is  publishing  this  rule  as 
an  interim  final  rule  in  order  to  meet 
the  statutorily  required  effective  dale. 

Timetable: 


Action 

Dale          FR  Cite 

Action 

Interim  Final  Rule 

DM* 

08A)3A)1 

FR  Cite 

NPRM 

08/01/01   66  FR  39699 

66  FR  40601 

NPRM  Comment 

10A)1/01 

Interim  Final  Rule 

10/01/01 

Period  End 

Effective 

Final  Action 

11/00/02 

Interim  Final  Rule 

10«)2/01 

Final  Action  Effective 

01/00/03 

Comment  Period 
End 

Regulatory  Flexibility  Analysis 

Final  Action 

11/00/02 

Required:  No 

Final  Action  Effective 

01/00A33 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mary  Stockdale, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  703  681-0039 

RIN:  0720-AA65 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Stephen  Isaacson, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3572 
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Final  Rule  Stage 


Email:  stephen.isaacson@tma.osd.mil 
RIN:  0720-AA66 


831.  TRICARE  PRIME  REMOTE  FOR 
ACTIVE  DUTY  FAMILY  MEMBERS 

Priority:  Substantive,  Nonsignificant 
Legal  Auttiority:  10  USC  55;  5  USC  301 
CFR  Citation:  32  CFR  199 
Legal  Deadline:  None 
Abstract:  This  nUe  implements  10 
U.S.C.  1079(p),  as  added  by  section 
722(b)  of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001.  This  rule  provides  coverage 
for  medical  care  for  active-duty  family 
members  who  reside  with  an  active- 
duty  member  of  the  Uniformed  Services 
assigned  to  remote  areas  and  eligible 
for  die  program  known  as  TRICARE 
Prime  Remote.  Active-duty  family 
members  who  eruoll  in  TRICARE  Prime 
Remote  for  Active-Duty  Family 
Members  (TPRADFM)  will  enjoy 
benefits  generally  comparable  to 
TRICARE  Prime  enroUees  including 
access  standards,  benefit  coverage,  and 
cost-shares. 

Timetable: 


Abstract:  This  rule  implements  section 
726  of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001,  which  amended  10  U.S.C. 
1076c  to  allow  for  voluntary 
disenrollment  from  the  TRICARE 
Retiree  Dental  Program  in  certain 
circumstances. 

Timetable; 

Action 


Action 

Datt 

FR  Git* 

Interim  Final  Rule 

02/06A)2 

67  FR  5477 

Interim  Final  Rule 

04/08A)2 

Comment  Period 

End 

Interim  Final  Rule 

04/08/02 

Effective 

Final  Action 

11/00/02 

Rnal  Action  Effective 

01/00A)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  LCDR  Robert  Styron. 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  703  681-0064 

RIN:  0720-AA68 


832.  CIVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS);  VOLUNTARY 
DISENROLLMENT  FROM  THE 
TRICARE  RETIREE  DENTAL 
PROGRAM  (TRDP) 
Priority:  Substantive.  Nonsignificant 
Legal  Auttiority:  10  USC  55;  5  USC  301 
CFR  Citation:  32  CFR  199 
Legal  Deadline:  None 


FR  Cite 


01/30/02  67  FR  4375 
04A)1/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Final  Action  Effective    01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Linda  Winter, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affiairs 
Phone:  303  676-3682 

RIN:  0720-AA69 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Second  Agency 
Contact:  Mike  Kottyan.  303  676-3520 

Agency  Contact:  Margaret  Brown. 

Department  of  Defense,  Office  of 

Assistant  Secretary  for  Health  Affairs 

Phone:  303  676-3581 

Fax:  303  676-3579 

Email:  margaret.brown@tma.osd.mil 

RIN:  0720-AA70 


833.  CIVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS):  ENURETIC 
DEVICES,  BREAST 
RECONSTRUCTIVE  SURGERY, 
PFPWD  VAUD  AUTHORIZATION 
PERIOD,  EARLY  INTERVENTION 
SERVICES 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  lO  USC  55;  5  USC  301 
CFR  Citation:  32  CFR  199 
Legal  Deadline:  None 

Abstract:  This  rule  removes  the 
exclusion  of  enuresis  alarms,  corrects 
contradictory  language  as  it  relates  to 
breast  reconstructive  surgery,  changes 
the  valid  period  of  an  authorization  for 
services  and  items  under  the  Program 
for  Persons  with  Disabilities, 
implements  section  640  of  Public  Law 
105-17,  which  establishes  the 
CHAMPUS  payment  relationship  for 
IDEA  part  C  and  items,  and  revises  a 
statement  to  the  paragraph  at  32  CFR 
199.4(g)(15)(i)(D). 

Timetable: 


Action 


FR  Ctta 


NPRM 

11/15/00  65  FR  68957 

NPRM  Comment 

01/16/01 

Period  End 

Final  Action 

11/00/02 

Final  Action  Effective 

01/00/03 

834.  TRICARE;  WAIVER  OF  CERTAIN 
TRICARE  DEDUCTIBLES; 
CLARIFICATION  OF  THE  TRICARE 
PRIME  ENROLLMENT  PERIOD 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  10  USC  55;  5  USC  301 
CFR  Citation:  32  CFR  199 
Legal  Deadline:  None 
Abstract:  This  rule  implements  section 
714  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000, 
which  authorizes  the  Secretary  of 
Defense  to  waive  the  TRICARE 
deductible  in  certain  cases  for  care 
provided  to  a  dependent  of  a  member 
of  a  Reserve  Component  or  the  National 
Guard  who  is  called  to  active  duty  for 
more  than  30  days  but  less  than  one 
year.  In  implementing  this  rule,  we  are 
limiting  this  to  Reserve  Component  and 
National  Guard  members  called  to 
active  duty  in  support  of  contingency 
operations.  The  term  "contingency 
operations"  is  defined  at  10  U.S.C. 
101(a)(13).  This  rule  also  establishes 
circumstances  xmder  which  eligible 
beneficiaries  may  em-oU  in  TRICARE 
Prime  for  a  period  of  less  than  1  year. 

Timetable: 


Action 


FR  Cite 


04/18/02  67  FR  19141 
06/1 7A)2 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Final  Action  Effective     01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Stephen  Isaacson, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3572 
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Hnal  Rule  Stage 


Email:  stephen.isaacsondtma.osd.mil 
RIN:  0720-AA72 

835.  TRICARE;  SUB-ACtJTE  CARE 
PROGRAM;  UNIFORM  SKILLED 
NURSING  FACILITY  BENEFIT;  HOME 
HEALTH  CARE  BENEFIT;  ADOPTING 
MEDICARE  PAYMENT  METHODS  FOR 
SKILLED  NURSING  FACILITIES  AND 
HOME  HEALTH  CARE  PROVIDERS 

Prioflty:  Other  Significant 

Legal  Authority:  10  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

l.agal  Deadlina:  None 

Abstract:  This  rule  partially 
implements  the  TRICARE  "sub-acute 
and  long-term  care  program  reform" 
enacted  by  Congress  in  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002.  Public  Law  107-107. 


specifically:  (1)  Establishment  of  "an 
effective,  efficient,  and  integrated  sub- 
acute care  benefits  program."  with 
skilled  nursing  facility  and  home  health 
care  benefits  modeled  after  those  of  the 
Medicare  Program;  (2)  adoption  of 
Medicare  payment  methods  for  skilled 
nursing  facility,  home  health  care,  and 
certain  other  institutional  health  care 
providers;  (3)  adoption  of  Medicare 
rules  on  balance  billing  of  beneficiaries, 
prohibiting  it  by  institutional  providers 
and  limiting  it  by  non-institutional 
providers;  (4)  change  in  the  statutory 
exclusion  of  coverage  for  custodial  and 
domiciliary  care. 

Tinwtable: 


Action 


FR  CH* 


Action 


Data 


FR  CHa 


Interim  Final  Rute 
Interim  Final  Rule 

Comment  Penod 

End 


06/13/02  67  FR  40597 
08/12/02 


DefMrtment  of  Defense  (DOD) 

Office  of  Assistant  Secretary  for  Health  Affairs  (DODOASHA) 


836.  TRICARE;  REVISK)NS  TO 
COVERAGE  CRITERIA  FOR 
TRANSPLANTS,  CARDIAC  AND 
PULMONARY  REHABILITATK>N,  AND 
AMBULANCE  SERVTCES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  10  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

l.egal  Deadline:  None 

Abstract:  This  rule  implements  a 
number  of  regulatory  revisions  relating 
to  TRICARE  coverage  for  transplants 
and  related  services,  cardiac  and 
pulmonary  rehabilitation,  and 
ambulance  services.  They  are  (1) 
clarification  of  TRICARE  coverage  and 
time  limitations  on  preauthorizations 
for  solid  organ  and  stem  cell 
transplantation  for  beneficiaries  whose 
conditions  are  considered  appropriate 
for  transplantation  according  to 
guidelines  adopted  by  the  Executive 
Director,  TRICARE  Management 
Activity  (TMA),  or  a  designee;  (2) 
clarification  of  TRICARE  coverage  for 
ambulance  service  for  organ  and  stem 
cell  transplant  candidates:  (3) 
reci^nition  of  certain  transplant  centers 
as  authorized  TRICARE  institutional 
providers  according  to  provisions 
adopted  by  the  Executive  Director, 
TMA,  or  a  designee;  (4)  clarification  of 
pediatric  consortium  programs  for 
organ  transplantation  according  to 


provisions  adopted  by  the  Executive 
Director,  TMA,  or  a  designee;  (5) 
extension  of  coverage  for  cardiac 
rehabilitation  for  those  patients  who 
have  had  heart  valve  surgery,  heart  or 
heart-lung  transplantation;  (6) 
establishment  of  coverage  for 
pulmonary  rehabilitation  for 
beneficiaries  whose  conditions  are 
considered  appropriate  for  pulmonary 
rehabilitation  according  to  guidelines 
adopted  by  the  Executive  Director, 
TMA.  or  a  designee;  and  (7)  elimination 
of  payment  restrictions  for  Military 
Treatment  Facility  (MTF)  ordered 
ambulance  transfers. 

Timetabia: 

Action  Dale  FR  Cite 


03/17/95  60  FR  14403 
05/16/95 

06/25/02  67  FR  42717 
07/09/02  67  FR  45311 


NPRM 

NPRM  Comment 

Penod  End 
Fmai  Action 
Cofrection 
Final  Action  Ettective     07/25/02  67  FR  4271 7 

Regulatory  Fiexit>ility  Analysis 
Required:  No 

Small  Entltiaa  Affected:  No 

Govemmant  l.avela  Affected:  None 

AddMonal  information:  Paragraphs 
199.4{e){18)(i){F)  and  (G)  are  effective 
12/01/1991.  Paragraph  199.4(e){21)  is 
effective  08/12/2002. 


Interim  Fmal  Rule  08/1 2J02 

Effective 

Final  Action  11/00^ 

Final  Action  Effective  01/00^03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 

Additional  information:  Additional 
Agency  Contacts:  David  Beimett,  303 
676-3494.  and  Stan  Regensberg,  303 
676-3742 

Agency  Contact:  Tariq  Shahid. 
Department  of  Defense.  Office  of 
Assistant  Secretary  for  Health  Afhirs 
Phone:  303  676-3801 

RIN:  0720-AA73 


Completed  Actions 


Agency  Contact:  Marty  Maxey. 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3627 

RIN:  0720-AA28 


837.  TRK:ARE;  CIVIUAN  HEALTH  AND 
MEDTCAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
BONUS  PAYMENTS  IN  MEDICALLY 
UNDERSERVED  AREAS 

Priocity:  Substantive,  Nonsignificant 

Legal  Authority:  10  USC  55;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract:  This  rule  implements  a  bonus 
payment,  in  addition  to  the  amount 
normally  paid  under  the  allowable 
charge  methodology,  to  physicians  in 
medically  underserved  areas.  For 
purposes  of  this  rule,  medically 
underserved  areas  are  the  same  as  those 
determined  by  the  Secretary  of  Health 
and  Human  Services  for  the  Medicare 
program.  Such  bonus  payments  shall  be 
equal  to  the  bonus  payments  authorized 
by  Medicare,  except  as  necessary  to 
recognize  any  unique  or  distinct 
characteristics  or  requirements  of  the 
TRICARE  program  and  as  described  in 
instructions  issued  by  the  Executive 
Director.  TRICARE  Management 
Activity.  This  rule  promotes  a 
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Completed  Actions 


reimbursement  enhancement  to  a 
limited  niunber  of  physicians  designed 
•  to  increase  TRICARE  beneficiary  access 
to  care. 
Timetable: 


Action 


FR  one 


Interim  Final  Rule         07/03«)0  65  FR  41002 


08/02/00 

08/02/00  67  FR  181 14 
09/01/00  65  FR  41 002 


04/15/02  67  FR  18114 


Interim  Final  Rule 

Effective 
Fmal  Action  Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Stan  Regensberg, 
Department  of  Defense.  Office  of 
Assistant  Secretary  for  Health  Af&irs, 
Washington.  DC 
Phone:  303  676-3742 

RIN:  072O-AA60 

838.  CHAMPUSHDICARE;  PARTIAL 
IMPLEMENTATION  OF  PHARMACY 
BENEFITS  PROGRAM; 
IMPLEMENTATION  OF  NATIONAL 
DEFENSE  AUTHORIZATION  ACT 
MEDICAL  BENEFITS  FOR  RSCAL 
YEAR  2001 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 
Legal  Authority:  10  USC  55:  5  USC  301 
CFR  Citation:  32  CFR  199 
Legal  Deadline:  Final,  Statutory.  April 
1.  2001.  Implements  Public  Law  106- 
398. 

Provisions  of  act  effective  October  30. 
2000.  or  180  days  thereafter. 
Abstract:  This  rule  implements  several 
sections  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  f(jr 
Fiscal  Year  2001.  The  rule  allows 
coverage  of  physical  examinations  for 
beneficiaries  ages  5  through  11  that  are 
required  in  connection  with  school 
enrollment;  provides  an  additional  2- 
year  period  for  survivors  of  deceased 
active-duty  members  to  remain  eligible 
for  TRICARE  medical  and  dental 
benefits  at  active-duty  dependent  rates: 
extends  eligibility  for  medical  and 
dental  benefits  to  Medal  of  Honor 
recipients  and  their  immediate 


dependents  in  the  same  manner  as  if 
the  recipient  were  entitled  to  retired 
pay;  partially  implements  the  Pharmacy 
Benefits  Program  establishing  revised 
copays  and  cost-shares  for  the 
prescription  drug  benefit;  implements 
the  TRICARE  Senior  Pharmacy  Program 
by  establishing  a  new  eligibility  for 
prescription  drug  benefits  for  Medicare- 
eligible  retirees;  allows  a  waiver  of 
copayments,  cost-shares,  and 
deductibles  for  all  Uniformed  Services 
TRICARE-eligible  active-duty  family 
members  residing  with  their  TRICARE 
Prime  Remote-eligible  Active-Duty 
Service  Member  Sponsor  within  a 
TRICARE  Prime  Remote  designated 
area  until  implementation  of  the 
TRICARE  Prime  Remote  for  Family 
Member  Program  or  October  30.  2001. 
whichever  is  later;  provides  for  the 
elimination  of  TRICARE  Prime 
copajrments  for  active-duty  family 
members  enrolled  in  TRICARE  Prime; 
provides  for  the  reimbursement  of 
reasonable  travel  expenses  for  TRICARE 
Prime  beneficiaries  referred  by  a 
primary  care  provider  to  a  specialty 
care  provider  who  provides  services 
over  100  miles  away;  and  reduces  the 
maximimi  amoimt  which  retirees,  their 
family  members,  and  survivors  would 
be  liable  firom  $7,500  to  $3,000. 

Timetable: 


Action 


Date 


FR  Cite 


839.  COLlfCnON  FROM  THIRD- 
PARTY  PAYERS  OF  REASONABLE 
CHARGES  OF  HEALTHCARE 
SERVICES 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  10  USC  1095;  5  USC 
301 

CFR  Citation:  32  CFR  220 

Legel  Dsedllne:  None 

Alwtract:  This  rule  implements 
provisions  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
which  amended  10  U.S.C.  1095  to 
replace  the  "reasonable  cost"  basis  of 
the  Third-Party  Collection  Program 
with  a  "reasonable  charge"  basis  and 
which  added  10  U.S.C.  1097b(b)  to 
authorize  methods  to  be  used  for  the 
computation  of  reasonable  charges.  We 
propose  to  adopt  the  "reasonable 
charge"  basis  and  generally  to  use 
CH/^IPUS  payment  rates  as  the 
reasonable  charges  under  the  Program. 
This  rule  also  implements  10  U.S.C. 
1079b.  as  added  by  section  732  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002.  This  section 
specifically  addresses  the  charging  of 
fees  for  care  to  civilians  who  are  not 
covered  beneficiaries.    . 

Timetable: 


Interim  Final  Rule 
Interim  Final  Rule; 

Correction 
Interim  Final  Rule; 

Change  in  Effective 

Date 
Final  Action  Effective 
Interim  Final  Rute 

Comment  Period 

End 
Interim  Final  Rute 

Effective 
Interim  Final  Rute; 

Correction 
Rnal  Action 


02/09/01   66  FR  9651 
03/26/01   66FR16400 

04/01/01   66  FR  10367 


04/01/01   67  FR  15721 
04/10/01   66  FR  9651 


04/10/01 

03/19/02  67  FR  12472 

04/03/02  67  FR  15721 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  Federal 

Agency  Contact:  Tariq  Shahid, 
Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  303  676-3801 

RIN:  0720-AA62 


Action 


FR  one 


03/29/02  67  FR  15140 
05/28/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  09/12/02  67  FR  57739 

Final  Action  Effective     10/01/02 

Regulatory  Flexit>ility  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  LtCol  Rose  Layman. 
Department  of  Defense.  Office  of 
Assistant  Secretary  for  Health  Affairs 
Phone:  703  681-8910 

LtCol  Linnes  Chester.  Department  of 
Defense.  Office  of  Assistant  Secretary 
for  Health  Affairs 
Phone:  703  681-8910 

RIN:  072O-AA67 

(FR  Doc.  02-24261  Filed  12-06-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION  (ED) 


DEPARTMENT  OF  EDUCATION 
Office  of  the  Secretary 
34  CFR  Subtitles  A  and  B 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

agency:  Office  of  the  Secretary. 

Education. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  The  Secretary  of  Education 
publishes  a  semiannual  agenda  of 
Federal  regulations.  The  agenda  is 
issued  under  the  authority  of  section 
4(b)  of  Executive  Order  12866 
"Regulatory  Planning  and  Review."  The 
purpose  of  the  agenda  is  to  encourage 
more  effective  public  participation  in 
the  regulatory  process  by  providing  the 
public  with  early  information  about 
pending  regulatory  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  related  to 
specific  regulations  listed  in  this  agenda 
should  be  directed  to  the  agency  contact 
listed  for  the  regulations.  Questions  or 
comments  related  to  preparation  of  this 
agenda  should  be  directed  to  Sandy 
Jablonski.  Division  of  Regulatory 
Services,  Office  of  the  General  Counsel, 
Department  of  Education,  Room  6E107, 
FB-6, 400  Maryland  Avenue  SW.. 
Washington.  DC  20202-2241;  telephone: 
(202)  401-8300.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

SUPPLEMENTARY  MF0RMAT10N:  Section 
4(b)  of  Executive  Order  12866,  dated 
September  30, 1993,  requires  the 
Department  of  Education  (ED)  to 
publish,  at  a  time  and  in  a  manner 
specified  by  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  an  agenda  of  all 
regulations  under  development  or 
review.  The  Regulatory  Flexibility  Act. 
5  U.S.C.  602(a),  requires  ED  to  publish, 
in  October  and  April  of  each  year,  a 
regulatory  flexibility  agenda. 

The  regulatory  flexibility  agenda  may 
be  combined  with  any  other  agenda  that 


satisfies  the  statutory  requirements  (5 
U.S.C.  605(a)).  In  compliance  with  the 
Executive  order  and  the  Regulatory 
Flexibility  Act,  the  Secretary  publishes 
this  agenda. 

For  each  set  of  regulations  listed,  the 
agenda  provides  the  title  of  the 
document,  the  type  of  document,  a 
citation  to  any  rulemaking  or  other 
action  taken  since  publication  of  the 
most  recent  agenda,  and  plaimed  dates 
of  future  rulemaking.  In  addition,  the 
agenda  provides  the  following 
information: 

•  An  abstract,  which  includes  a 
description  of  the  problem  to  be 
addressed,  any  principal  alternatives 
being  considered,  and  potential  costs 
and  benefits  of  the  action. 

•  An  indication  of  whether  the  plaimed 
action  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5 
U.S.C.  601(b)). 

•  A  reference  to  where  a  reader  can  find 
the  current  regulations  in  the  Code  of 
Federal  Regulations. 

•  A  citation  of  legal  authority. 

•  The  name,  address,  and  telephone 
number  of  the  contact  person  at  the 
Department  from  whom  a  reader  can 
obtain  additional  information 
regarding  the  planned  action. 

In  accordance  with  the  Department's 
Principles  for  Regulating  listed  in  its 
regulatory  plan,  ED  is  committed  to 
r^ulation  that  improves  the  quality  and 
equality  of  services  to  its  customers, 
learners  of  all  ages.  ED  will  regulate 
only  when  absolutely  necessary  and 
then  in  the  most  flexible,  most 
equitable,  least  burdensome  way 
possible. 

Interested  members  of  the  public  are 
invited  to  comment  on  any  of  the  items 
listed  in  this  agenda  that  they  believe 
are  not  consistent  with  the  Principles 
for  Regulating.  Members  of  the  public 
are  also  invited  to  comment  on 
regulations  listed  in  this  agenda  that  are 
designated  for  periodic  review  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
610). 


This  publication  in  the  Federal 
Register  does  not  impose  any  binding 
obligation  on  the  Department  with 
regard  to  any  specific  item  in  the 
agenda.  The  Department  may  elect  not 
to  pursue  any  of  the  regulatory  actions 
listed  here,  and  regulatory  action  in 
addition  to  the  items  listed  is  not 
precluded.  Dates  of  future  regulatory 
actions  are  subject  to  revision  in 
subsequent  agendas. 

For  this  edition  of  ED's  regulatory 
agenda,  the  most  important  significant 
regulatory  actions  are  included  in  The 
Regulatory  Plan,  which  appears  in  part 
n  of  this  issue  of  the  Federal  Register. 
The  Regulatory  Plan  entries  are  listed  in 
the  table  of  contents  below  and  are 
denoted  by  a  bracketed  bold  reference, 
which  directs  the  reader  to  the 
appropriate  sequence  number  in  part  II. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  the  following  site: 
http://www.ed.gov/legislation/ 
FedRegister 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  firee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498,  or  in  the  Washington.  DC. 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this 
document  is  the  document  published  in 
the  Federal  Register.  Free  Internet 
access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of 
Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/ 
index.html 

Dated:  September  13.  2002. 
Brian  W.  lonas. 

General  Counsel 


Office  of  Management— Proposed  Rule  Stage 


Sequence 
Number 

Tille 

Regulation 

Identification 

Number 

840 

StiMtent  njohia  in  Resaarch  Eimehmenlai  Proorams  and  Testina 

1880-AA66 
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Office  of  the  Chief  Financial  Officer— Long-Tenn  Actions 


Sequence 
Numtwr 


841 
842 


TWe 


Govemmentwide  Requirement  for  Dnjg-Free  Won<place  (Financial  Assistance)  and  Govemmentwide  Debamwnt 

and  Suspension  (Nonprocurement) 

Protection  of  Human  Subjects  (Classified  Research) • 


Regulation 

Identification 

Numt>er 


1890-AA07 
1890-AAOe 


Office  for  Civil  Rights— Prerule  Stage 


Sequence 
Number 


843 


TWe 


Boy  Scouts  of  America  Equal  Access  Act 


Regulation 

Identification 

Number 


1870-AA12 


Office  for  Civil  Rights— Proposed  Rule  Stage 


Sequence 
Numtwr 


844 


Title 


Nondiscrimination  on  the  Basis  of  Sex  in  Education  Programs  or  Activities  Receiving  Federal  Financial  Assistance 


Ftegulatlon 

Identification 

Number 


1870-AA11 


Office  of  Educational  Research  and  Improvement— Proposed  Rule  Stage 


Sequence 
Number 


845 


TiHe 


Reauthorization  of  the  Educational,  Research,  Development,  Dissemination,  and  Improvement  Act  of  1994  (Sec- 
tion 610  Review)  (Reg  Plan  Seq  No.  22)  • • ■ 


Regulation 

Identification 

Number 


1850-AA57 


References  in  boldface  appear  in  the  Regulatory  Plan  In  part  II  of  this  issue  of  the  Federal  Register. 

Office  of  Elementary  and  Secondary  Education— Final  Rule  Stage 


Sequence 
Number 


846 


TWe 


Reauthorization  of  Title  I  of  the  Elementary  and  Secondary  Education  Act  of  1965  (Section  610  Review)  (Reg 

Plan  Seq  No.  23) • 


Regulation 

Idermicatton 

Number 


1810-AA91 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  I 

Office  of  Elementary  and  Secondary  Education— Long-Temi  Actions 


Regulation 

Identification 

Number 


Office  of  Elementary  and  Secondary  Education— Completed  Actions 


848 
849 


Improving  the  Academic  Achievement  of  the  Disadvantaged 
Impact  Aid  Programs 


Regulation 

Identification 

Number 


1810-AA92 
1810-AA94 
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EO 


Federal  Student  Aid — Final  Rule  Stage 


Sequence 
Number 


850 
851 


Title 


Institutional  Eligibtlity  Under  the  Higher  EcJucatkxi  Act  of  1965,  as  Amended;  Student  Assistance  General  Prwi- 
SKXis;  General  ProvisKXis  for  the  Federal  Perkins  Loan  Program,  Federal  Work-Study  Program  

Student  Assistance  General  Provisions,  Federal  Perkins  Loan  Program,  Federal  Family  Education  Loan  Program, 
and  William  D.  Ford  Federal  Direct  Loan  Program 


Regulatkxi 

Identification 

Number 


1845-AA24 
1845-AA23 


Federal  Student  Aid— Conftpleted  Actions 


Regulation 

ldentifk:ation 

Number 


Office  of  Special  Education  and  Rehabilitative  Services — Proposed  Rule  Stage 


References  in  boldface  appear  In  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


DefMrtment  of  Education  (ED) 
Office  of  Management  (OM) 

840.  STUDEKT  RIGHTS  IN  RESEARCH, 
EXPERIMENTAL  PROGRAMS,  AND 
TESTING 

Priority:  Other  Significant 

Legal  Aultwrtty:  20  USC  I232li 

CFR  Citation:  34  CFR  98 


Proposed  Rule  Stage 


None 

Abstract:  These  regulations  are  needed 
to  implement  section  1017  of  the  Goals 
2000:  Educate  America  Act  (Pub.  L. 
103-227,  20  U.S.C.  1232h).  That 
provision  amends  the  Protection  of 
Pupil  Rights  Amendment  (PPRA)  to 
require  schools,  in  certain  instances,  to 
make  specific  educational  materials 
available  to  parents  for  inspection.  The 
provision  also  amends  the  PPRA  to 


prohibit  schools  from  requiring  a 
student  to  submit  to  certain  surveys, 
analyses,  or  evaluations  without  prior 
parental  consent.  The  regulations  are 
being  developed  in  accordance  with  the 
Department's  Principles  for  Regulating. 
New  legislation  amending  the  PPRA 
passed  as  part  of  the  No  Child  Left 
Behind  Act  of  2001.  As  our  next  action 
we  will  issue  a  new  NPRM  based  on 
this  legislation. 


Action 


FR  Cits 


NPRIM 

NPRM  Comment 

Period  End 
Second  NPRM 


08/28/95  60  FR  44696 
10/27/95 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agettcy  Contact:  Ellen  Campbell, 
Family  Policy  Compliance  Office, 
Department  of  Education,  Office  of 
Management,  Room  2W101,  400 
Maryland  Avenue  SW,  FB-6, 
Washington,  DC  20202-4605 
Phone:  202  260-3887 

RIN:  1880-AA66 
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Departnient  of  Education  (ED) 

Office  of  tfie  Chief  Financial  Officer  (OCFO) 


Long-Term  Actions 


841.  GOVERNMENTWIDE 
REQUIREMENT  FOR  DRUG-FREE 
WORKPLACE  (FlNANaAL 
ASSISTANCE)  AND 
GOVERNMENTWIDE  DEBARMENT 
AND  SUSPENSION 
(NONPROCUREMENT) 

Priority:  Other  Significant 

Legal  Authority:  EO  12549;  EO  12689; 
20  USC  1082;  20  USC  1094;  20  USC 
1221e-3;  20  USC  3474;  sec  2455,  PL 
103-355,  108  Stat  3243  at  3327 

CFR  Citation:  34  CFR  84;  34  CFR  85; 
34  CFR  668;  34  CFR  682 

Legal  Deadline:  None 

Abstract:  These  regulations  are  part  of 
a  common  rule  amending  the 
Governmentwide  nonprociu^ment 
conunon  rule  for  debarment  and 
suspension  and  the  Governmentwide 
rule  implementing  the  Drug-Free 
Workplace  Act  of  1988.  These 
regulations  clarify  the  relationship 
between  debarment  and  suspension 
actions  and  limitation,  suspension,  and 
termination  actions  imder  title  IV  of  the. 
HEA.  Additionally,  these  regulations 
set  the  dollar  threshold  on  prohibited 
lower-tier  procurement  transactions 
with  excluded  persons  at  $25,000. 


These  regidations  also  relocate  the 
Drug-Free  Workplace  Act  regulations  in 
a  separate  part  fix>m  the  debarment  and 
suspension  regulations. 


Action 


FR  CUB 


01/23/02  67  FR  3326 
03/25/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemfiined 

Regulatory  FlexUaiitty  Analysis 
Required:  No 

Small  Entities  Affscted:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Peter  Wathen-Dimn, 

General  Attorney,  Department  of 

Education,  Office  of  the  Chief  Financial 

Officer,  Room  6E211,  400  Maryland 

Avenue  SW,  FB-6,  Washington,  DC 

20202-2243 

Phone:  202  401-6700 

RIN:  189O-AA07 

842.  PROTECTION  OF  HUMAN 
SUBJECTS  (CLASSIRED  RESEARCH) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  42  USC 
300v-l(b) 


CFR  Citation:  34  CFR  97 
Legal  Deadline:  None 

AlMtract:  These  amendments  would 

revise  existing  regulations  to  eliminate 
certain  waiver  and  expedited  review 
provisions  by  adopting  additional 
protection  pertaining  to  hiunan  subjects 
in  classified  research. 

Timetable: 


Action 


FR  ON* 


Interim  Final  Rule 


To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Transferred 
from  RIN  1880-AA79 

Agency  Contact:  Helene  Deramond, 
Department  of  Education,  Office  of  the 
Chief  Financial  Officer,  Room  3652, 
ROB-3,  400  Maryland  Avenue  SW, 
Washington,  DC  20202 
Phone:  202  260-5353 

RIN:  189(>-AA08 


Department  of  Education  (ED) 
Office  for  Civil  Rigiits  (OCR) 


843.  •  BOY  SCOUTS  OF  AMERICA 
EQUAL  ACCESS  ACT 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Legal  Authority:  20  USC  7905 

CFR  Citation:  34  CFR  ch  I 

Legal  Deadlins:  None 

Abstract:  These  regulations  would 
implement  a  new  law,  the  Boy  Scouts 
of  America  Equal  Access  Act  (Boy 
Scouts  Act),  which  is  part  of  the  No 
Child  Left  Behind  Act  of  2001.  Under 
the  Boy  Scouts  Act,  no  public 
elementary  school,  public  secondary 


school,  or  State  or  local  educational 
agency  that  provides  an  opportunity  for 
one  or  more  outside  youth  or 
community  groups  to  meet  on  school 
premises  or  in  school  facilities  before 
or  after  school  hours  shall  deny  equal 
access  or  a  fair  opportunity  to  meet  to, 
or  discriminate  against,  any  group 
officially  affiliated  with  the  Boy  Scouts 
of  America  or  other  specified  patriotic 
youth  groups. 

Timetable: 


Action 


FR  Cite 


ANPRM 


11/00/02 


Prerule  Stage 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affectsd: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Jeanette  J.  Lim, 
Director,  Program  Legal  Group, 
Department  of  Education,  Office  for 
Qvil  Rights,  Room  5036,  Switzer 
Building,  400  Maryland  Avenue  SW, 
Washington,  DC  20202-1100 
Phone:  202  205-8635 

RIN:  1870-AA12 
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Department  of  Education  (ED) 
Office  for  Civil  Righto  (OCR) 

844.  •  l<10NDISCRiMINATI0N  ON  THE 
BASIS  OF  SEX  IN  EDUCATION 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Priority:  Other  Significant 

Legal  Authority:  20  USC  1681;  20  USC 
1682 

CFR  Citation:  34  CFR  106 

Legal  Deadline:  None 

Abetract:  In  the  event  changes  are 
made,  such  changes  would  amend 
existing  regulations  implementing  title 
IX  of  the  Education  Amendments  of 
1972  to  provide  more  flexibility  for 
educators  to  establish  single-sex  classes 
and  schools  at  the  elementary  and 


Proposed  Rule  Stage 


secondary  levels.  The  purpose  of  the 
amendments  would  be  to  support 
efforts  of  school  districts  to  improve 
educational  outcomes  for  children  and 
to  provide  public  school  parents  with 
a  diverse  array  of  educational  options 
that  respond  to  the  educational  needs 
of  their  children,  while  at  the  same 
time  ensuring  appropriate  safeguards 
against  discrimination.  We  want  to 
permit  appropriate  latitude  for 
innovative  efforts  to  help  children  learn 
and  to  expand  the  choices  parents  have 
for  their  children's  education  consistent 
with  the  purposes  of  the  title  DC  statute 
and  the  Constitution. 


Timetable: 


Action 


PR  CM* 


NPRM 


02/00/03 


Regulatory  FlexHsillty  Anaiyaia 
Required:  Undetermined 

Small  Entitiee  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Jeanette  J.  Lim, 
Director,  Program  Legal  Group, 
Department  of  Education,  Office  for 
Civil  Rights.  Room  5036,  Switzer 
Building,  400  Maryland  Avenue  SW, 
Washington,  DC  20202-1100 
Phone:  202  205-8635 

RIN:  1870-AAll 


Department  of  Education  (ED) 

Office  of  Educational  Research  and  improvement  (OERO 


Proposed  Rule  Stoge 


845.  •  REAUTHORIZATION  OF  THE 
EDUCATIONAL,  RESEARCH, 
DEVELOPMENT,  DISSEMINATION, 
AND  IMPROVEMENT  ACT  OF  1994 
(SECTION  610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
22  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  185a-AA57 


Department  of  Education  (ED) 

Office  of  Elementory  and  Secondary  Education  (OESE) 


Final  Rule  Stage 


846.  REAUTHORIZATION  OF  TITLE  I 
OF  THE  ELEMENTARY  AND 
SECONDARY  EDUCATION  ACT  OF 
1965  (SECTION  610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
23  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  1810-AA91 


Department  of  Education  (ED) 

Office  of  Elementary  and  Secondary  Education  (OESE) 


Long-Term  Actions 


847.  •  INDIAN  EDUCATION 
DISCRETIONARY  GRANT  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  20  USC  7441;  20  USC 
7442 

CFR  Citation:  34  CFR  263 

Legal  Deedline:  None 


Abstract:  The  regulations  that  govern 
the  competition  of  new  Indian 
Education  discretionary  grant  programs 
for  fiscal  year  (FY)  2002  are  revised. 
The  programs  governed  by  this  part 
include  grants  for  the  Professional 
Development  Program  and  the 
Demonstration  Grants  for  Indian 
Children  Program.  These  programs  are 


authorized  under  title  VII  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA)  of  1965,  as  amended  by  the 
No  Child  Left  Behind  Act  of  2001. 
These  regulations  identify  eligible 
applicants  for  the  program  and  the 
specific  application  and  program 
requirements  that  must  be  met  in  order 
for  applications  to  be  considered  for 
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Long-Term  Actions 


Action 


funding.  These  regulations  also  provide 
the  reqtiirements  for  the  payback 
provisions  that  apply  to  the 
Professional  Development  Program. 
These  regulations  govern  the  grant 
application  process  for  new  FY  2002 
awards  under  both  programs,  including 
the  payback  provisions  for  the 
Professional  Development  Program. 


PR  Cits 


07/22/02  67  FR  47695 


Final  Rule  With 

Request  for 

Comments 
Comment  Period  End    06/21/02 
Next  Action  Undetermined 

Regulatory  Flexibility  Anaiyaia 
Required:  No 

SmaU  Entities  Affected:  No 


Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Cathie  Martin, 

Department  of  Education,  Office  of 

Elementary  and  Secondary  Education, 

Room  3W111  FB-6,  400  Maryland 

Avenue  SW.  Washington,  DC  20202- 

6335 

Phone:  202  260^1683 

RIN:  1810-AA93 


Department  of  Education  (ED) 

Office  of  Elementary  and  Secondary  Education  (OESE) 


Completed  Actions 


848.  IMPROVING  THE  ACADEMIC 
ACHIEVEMENT  OF  THE 
DISADVANTAGED 

Priority:  Other  Significant 

CFR  Citation:  34  CFR  20d 

Completed: 


Reason 


Date         FR  Cite 


NPRM 
Final  Action 


05/06/02  67  FR  30452 
07/05/02  67  FR  45038 


Regulatory  Flexibllity  Anaiyaia 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Jacquelyn  Jackson 
Phone:  202  260-0826 

RIN:  1810-AA92 


Department  of  Education  (ED) 
Federal  Student  Aid  (FSA) 

850.  INSTITUTIONAL  EUGIBIUTY 
UNDER  THE  HIGHER  EDUCATION 
ACT  OF  1965,  AS  AMENDED; 
STUDENT  ASSISTANCE  GENERAL 
PROVISIONS;  GENERAL  PROVISIONS 
FOR  THE  FEDERAL  PERKINS  LOAN 
PROGRAM,  FEDERAL  WORK-STUDY 
PROGRAM 

Priority:  Other  Significant 

Legal  AuttK>rlty:  20  USC  lOOl  et  seq 

CFR  Citation:  34  CFR  600;  34  CFR  668; 
34  CFR  673;  34  CFR  675;  34  CFR  682; 
34  CFR  685;  34  CFR  690;  34  CFR  694; 

Legal  Deadline:  None 
Abstract:  These  regulations  will  ' 
implement  various  changes  to  the 
Institutional  Eligibility  Under  the 


849.  •  IMPACT  AID  PROGRAMS 

Priority:  Other  Significant 

Legal  Auttiorlty:  20  USC  7701  to  7714 

CFR  Citation:  34  CFR  222  

Legal  Deadline:  None  Action 

Abstract:  These  regulations  implement 
a  new  discretionary  Impact  Aid 
construction  grant  program,  which  is 
authorized  under  section  8007(b)  of  the 
Elementary  and  Secondary  Education 
Act  (the  Act),  as  amended  by  the  No 
Child  Left  Behind  Act  of  2001.  The 
program  provides  competitive  grants  for 
emergency  repairs  and  modernization 
of  school  facilities  to  certain  eligible 
school  districts  that  receive  Impact  Aid 
funds.  These  final  regulations 
incorporate  statutory  requirements  and 
provide  rules  for  applying  and 
qualifying  for,  as  well  as  speeding,  the 


Federal  funds  provided  under  this 
program.  These  final  regulations  apply 
only  to  the  fiscal  year  (FY)  2002  grant 
competition. 

Timetable: 


FR  CM* 


Final  Action  08/1 6AJ2  67  FR  53680 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntKles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Catherine  Schagh, . 
Department  of  Education,  Office  of 
Elementary  and  Secondary  Education. 
400  Maryland  Avenue  SW,  Washington, 
DC  20202-6244 
Phone:  202  260-3858 

RIN:  1810-AA94 


Final  Rule  Stage 


Higher  Education  Act  of  1965,  as 
Amended;  Student  Assistance  General 
Provisions;  General  Provisions  for  the 
Federal  Perkins  Loan  Program,  Federal 
Work-Study  Program,  and  I  ederal 
Supplemental  Educational  Opportimity 
Grant  Program;  Federal  Work-Study 
Programs;  Federal  Family  Education 
Loan  Program;  William  D.  Ford  Federal 
Direct  Loan  Program;  Federal  Pell  Grant 
Program;  and  Gaining  Early  Awareness 
and  Readiness  for  Undergraduate 
Programs  regulations.  These  regulations 
were  negotiated  with  the  financial  aid, 
higher  education,  and  other  related 
community  members  through  the 
negotiated  rulemaking  process  under 
section  492  of  the  Higher  Education  Act 
of  1965,  as  amended,  and  they  will 


reduce  administrative  burden  for 
program  participants,  provide  benefits 
to  students  and  borrowers,  and  protect 
taxpayers'  interest. 

Timetable: 


Action 


Date 


FR  Cite 


08/08/02  67  FR  51718 
10/07/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Wendy  Macias, 
Department  of  Education,  Office  of 
Postsecondary  Education,  Room  8056, 


74472 


Federal  Register / Vol.  67.  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


ED— FSA 


Hnal  Rule  Stage 


1990  K  Street  NW.  Washington,  DC 

20006 

Phone:  202  502-7526 

RIN:  1845-AA24 

851.  STUDEMT  ASSISTANCE 
GENERAL  PROVISIONS.  FEDERAL 
PERKINS  LOAN  PROGRAM,  FEDERAL 
FAMILY  EDUCATION  LOAN 
PROGRAM.  AND  WILUAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  20  USC  1001  et  seq 

CFR  Citation:  34  CFR  682;  34  CFR  685; 
34  CFR  668;  34  CFR  674 

Legal  Daadima:  None 


Abstract:  These  regulations  will 
implement  various  changes  to  the 
Student  Assistance  General  Provisions, 
Federal  Perkins  Loan  Program,  Federal 
Family  Education  Loan  Program,  and 
William  D.  Ford  Federal  Direct  Loan 
Program  and  were  negotiated  with  the 
financial  aid,  higher  education,  and 
other  related  community  members 
through  the  negotiated  rulemaking 
process  under  section  492  of  the  Higher 
Education  Act  of  1965,  as  amended. 
These  regulations  will  reduce 
administrative  burden  for  program 
participants,  provide  benefits  to 
students  and  borrowers,  and  protect 
taxpayers'  interest. 


Timetable: 


Action 


OMe 


FR  Clt* 


NPRM 

08«)6«)2  67  FR  51036 

NPRM  Comment 

10/07/02 

Period  End 

Final  Action 

^^/oom2 

DefMrtment  of  Education  (ED) 
Federal  Student  Aid  (PSA) 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gail  McLamon, 

Department  of  Education,  Office  of 

Postsecondary  Education,  Room  8062, 

1990  K  Street  NW,  Washington,  DC 

20006 

Phone:  202  219-7048 

RIN:  1845-AA23 

Completed  Actions 


S52.  FEDERAL  PERKINS  LOAN 
PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  34  CFR  674 


Completed: 


FR  cue 


Wrttxlrawn  07126102. 

Regulatory  Flexibility  Analysis  RIN:  1845-AA22 

Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Gail  McLamon 
Phone:  202  219-7048 


Department  of  Education  (ED) 

Office  of  Special  Education  and  Rehabilitative  Services  (OSERS) 


Proposed  Rule  Stage 


853.  •  REAUTHORIZATION  OF  THE 
INDIVIDUALS  WITH  DISABiLlTIES 
EDUCATION  ACT  (SECTION  610 
REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
24  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1820-AB54 

(FR  Doc.  02-24265  Filed  12-06-02:  8:45  am) 

■LUNG  C006  4000-01-8 


Monday, 
December  9,  2002 


«  M 


Part  vn 


Department  of 
Energy 


Semiaimiial  Regulatory  Agenda 
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DEPARTMENT  OF  ENERGY  (DOE) 


DEPARTMENT  OF  ENERGY 

10  CFR  Chs.  II,  III,  and  X 

48  CFR  Ch.  9 

Regulatory  AgeiKla 

AGENCY:  Department  of  Energy. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  The  Department  of  Energy  has 
prepared  and  today  is  publishing  its 
semiannual  regulatory  agenda  pursuant 
to  Executive  Order  12866  "Regulatory 
Planning  and  Review, "  58  FR  51735, 
and  the  Regulatory  Flexibility  Act,  5 
U.S.C.  sections  601-612  (1988). 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  about  any  particular 


item  on  the  regulatory  agenda,  please 
contact  the  individual  listed  imder  that 
item.  For  further  information  on  the 
regulatory  agenda  in  general,  please 
contact:  Richard  L.  Farman,  Room  6E- 
078,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-8145. 

SUPPI^MENTARY  INFORMATK)N:  Entries 
appended  to  this  notice  reflect  the  status 
of  activities  as  of  approximately 
September  10,  2002.  They  are  divided 
into  categories  first  by  subagencies  and 
then  according  to  their  stage  of 
rulemaking  action:  prerule,  proposed 
rulemaking,  final  rulemaking,  long-term 
action,  or  completed  action. 

For  this  edition  of  the  Department  of 
Energy's  regulatory  agenda,  the  most 


important  significant  regulatory  actions 
are  included  in  The  Regulatory  Plan, 
which  appears  in  part  II  of  this  issue  of 
the  Federal  Register.  The  Regulatory 
Plan  entries  are  listed  in  the  table  of 
contents  below  and  are  denoted  by  a 
bracketed  bold  reference,  which  directs 
the  reader  to  the  appropriate  sequence 
number  in  part  II. 

A  draft  of  this  regulatory  agenda  has 
been  transmitted  to  the  Chief  Counsel 
for  Advocacy  of  the  U.S.  Small  Business 
Administration  for  comment,  if  any, 
pursuant  to  5  U.S.C.  602(b). 

Issued  in  Washington.  DC,  on  October 
22, 2002. 

Lee  Liberman  Otis, 

General  Counsel. 


Energy  Efficiency  and  Renewable  Energy— Prerule  Stage 


Sequence 
Number 


864 

855 
856 
857 


Title 


Eneigy  Efficiency  Standards  for  Residential  Fumaces,  Boilers,  and  Mobile  Home  Furnaces  (Reg  Ptan  Saq  No. 

M) • 

Determination  for  Smalt  Electric  Motors  

Energy  Efficiency  Standards  for  Electric  Distribution  Transformers  (Rag  Plan  Saq  No.  26) 

Energy  Efficiency  Standards  for  Commercial  Central  Air  Conditioning  Units  and  Heat  Pumps  Rated  65-240 

kBtu8/Hr  (Rag  Plan  Saq  No.  27) 


Regulation 

Identification 

Number 


1904-AA78 
1904-AA87 
1904-AB08 

ig04-AB09 


References  in  t>oldface  appear  in  ttie  Regulatory  Plan  in  part  II  of  this  issue  of  the  I 

Energy  Efficiency  and  Renewable  Energy— Proposed  Rule  Stage 


Sequence 
Number 


858 
859 
860 


Trtle 


State  and  Local  Incentives  Program:  Alternative  Fuels 

Test  Procedures  for  Electric  Distritxjtion  Transformers 

Attematiye  Fueled  Vehicle  Acquisition  Requirements  lor  Private  and  Local  Government  Fleets 


Regulation 

Identification 

Number 


1904-AA66 
1904-AA85 
1904-AA9e 


Energy  Efficiency  and  Renewable  Energy— Final  Rule  Stage 


861 
862 
863 
864 
865 
866 
867 


Test  Procedures  for  Central  Air  Conditioners  and  Heat  Pumps— Amendments 

National  Voluntary  Residential  Energy  Efficiency  Rating  Guidelines 

Test  Procedures  for  Commercial  Water  Healers 

Test  Procedures  for  Commercial  Warm  Air  Furnaces 

Test  Procedures  for  Commerciai  Air  Conditioning  Equipment 

Test  Procedures  for  CommeraaJ  Padtage  Boilers 

Test  Procedures  for  Dishwashers— Amendment ! _ 

Test  Procedures  for  Residential  Refrigerators  and  Refrigeralor-FrBazerB 


1904-AA46 
1904-AA74 
1904-AA95 
1904-AA96 
1904-AA97 
1904-AB02 
1904-AB10 
1904-AB12 
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DOE 


74475 


Sequence 
Numtwr 


870 
871 
872 
873 
874 


Sequence 
Numtwr 


875 


876 
877 


Sequerx» 
Number 


878 
879 
880 

881 


Energy  Efficiency  and  Renewable  Energy— Long-Temn  Actions 


TWe 


Energy  Efficiency  Code  for  New  Federal  Residential  Low-Rise  Buildings 

Detemiination  for  High-Intensity  Discharge  Lamps  

Energy  Efficiency  Standards  for  Clothes  Dryers  and  Dishwashers  

Energy  Efficiency  Standards  for  Pool  Heaters  and  Direct  Heating  Equipnient 

Energy  Efficiency  Standards  for  1-200  HP  Electric  Motors 

Energy  Efficiency  Standards  for  Fluorescent  and  Incandescent  Lamps 


Sequence 
Number 


882 
883 
884 


887 


Energy  Efficiency  and  Renewable  Energy— Completed  Actions 


Tilie 


Energy  Efficiency  Standards  for  Central  Air  Conditioners  and  Heat  Pumps 


Defense  and  Security  Affairs— Proposed  Rule  Stage 


Physical  Protection  of  Security  Interests 

Computer  Security;  Access  to  Infonnation  on  National  Nuclear  Security  Administration  Computer  Systems 


Defense  and  Security  Affairs— Final  Rule  Stage 


Title 


Regulation 

Identification 

Number 


1904-AA53 
1904-AA86 
1904-AA89 
1904-AA90 
1904-AA91 
1904-AA92 


Regulation 

Identification 

Number 


1904-AA77 


1992-AA23 
1992-AA27 


Procedural  Rules  for  DOE  Nuclear  Security  Activities  

Human  Reliability  Program  •"• 

Criteria  and  Procedure  for  Establishment  of  the  Personnel  Security  Assurance  Program  and  Determmationa  of  an 
Individual's  Eligibility  for  Access  to  a  Personnel  Security  Assurance  Program  Position •-••• 

Criteria  and  Procedures  for  Detennining  Eligibility  for  Access  to  Classified  Matter  or  Special  Nuclear  Material.  Sub- 
part A  '■ 


Regulation 

Identification 

Number 


1992-AA28 
1992-AA29 

1992-AA30 

1992-AA31 


Departmental  and  Others— Proposed  Rule  Stage 


Title 


Freedom  of  Information  Act  

Payments  for  Special  Burdens  and  In  Lieu  of  Taxes - - 

Research  Misconduct " ■• \"^Z^""ZI, 

Administrative  Procedures  and  Sanctions;  Electric  Power  System  Pennils  and  Reports;  Short-Tenn  Imports  and 

Exports  of  Natural  Gas •• 

Occupational  Radiation  Protection 

Cost  Recovery  Adjustnient  Rate  Proceeding  

Transmission  Rate  Proceeding 


Regulation 

Identification 

Numt)er 


1901-AA32 
1901-AA58 
1901-AA89 

1901-AA93 
1901-AA95 
1901-AA96 
1901-AA97 


Departmental  and  Others— Final  Rule  Stage 


889  Radiation  Protection  of  the  Public  and  the  Environment  (Rag  Plan  Saq  No.  28) 


Regulation 

Identification 

Numt)er 


1901-AA38 


74476 
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Departmental  and  Others— Final  Rule  Stage  (Continued) 


Sequence 
Number 


890 
891 
892 


Title 


Economic  Development  TransfefS  of  Real  Property 

Nondiscrimination  In  Federally  Assisted  Programs  or  Activities 

Reimbursement  for  Costs  of  Remedial  Action  at  Active  Uranium  and  Thorium  Processing  Sites:  Technical  Anr>end- 
menls 


Regulation 

Iderftfication 

Number 


1901-AA82 
1901-AA86 

1901-AA88 


References  in  boWface  appear  in  the  Regulatory  Plan  in  part  M  of  this  issue  of  the  FMaral 

Departmental  and  Others— Long-Term  Actions 


Sequence 

Number 


893 
894 


Sequence 
Number 


895 


Sequence 
Number 


897 


900 
901 
902 


Sequence 
Number 


903 


Title 


Annotation  of  Land  Records  for  Remediated  Properties  in  the  Uranium  MiU  Tailings  Remedial  Action  Proiect 

(UMTRA)  

Compliance  With  Floodplain  and  Wetland  Environmental  Review  Requirements  


Regulation 

Identification 

Number 


1901-AA57 
1901  •AA94 


Departmental  and  Others— Completed  Actions 


Title 


Guidelines  for  Physician  Panel  DetemWiations  on  Worker  Requests  tor  Assistance  in  Filing  for  State  Woriters' 

Compensation  Benefits • •— 

Revision  of  ACS-02  Control  Area  Service  Rate:  Generation  Imbalance  Service  Rate 


Regulation 

Identification 

Number 


1901-AA90 
1901-AA92 


Office  of  Procurement  and  Assistance  Management— Proposed  Rule  Stage 


Title 


Financial  Assistance  Regulation:  Administrative  Requirements  Related  to  For-Profit  Organizations 

Energy  Department  Motor  Vehicle  Fleet  Fuel  Efficiency 

DEAR:  Part  970  Rewrite  Continuation - 


Regulation 

Identification 

Numtwr 


1991-AB57 
1991-AB59 
1991-AB60 


Office  Of  Procurement  and  Assistance  Management— Final  Rule  Stage 


DEAR:  Recycling 

Organizational  Conflict  of  Interest  Disclosure 

Acquisition  Regulation:  Payment  of  Fee  Relating  to  Security  Issues/Condttional  Payment  of  Fee 


1991-AB47 
1991-AB52 
1991-AB54 


Office  of  Procurement  and  Assistance  Management — Long-Term  Actions 


Title 


Govemmentwide  Debarment  and  Suspension  (Nonprocuement)  and  Govemmentwide  Requirements  for  Drug- 
Free  Wori<place  (Grants) 


Regulation 

Identification 

Number 


1991-AB56 
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Office  of  Procuren>ent  and  Assistance  Management— Completed  Actions 


Office  of  General  Counset— Final  Rule  Stage 


Sequence 
Number 


905 
906 


TWe 


Conduct  of  Employees 

Claims  for  Damages  Against  Department  of  Energy  Employees 


Regulation 

Identification 

Number 


1990-AA19 
1990-AA26 


Department  of  Energy  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


854.  ENERGY  EFFiaENCY 
STANDARDS  FOR  RESIDEI^ITIAL 
FURNACES,  BOILERS,  AND  MOBILE 
HOME  FURNACES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
25  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  1904-AA78 

855.  DETERMINATION  FOR  SMALL 
ELECTRIC  MOTORS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6317 

CFR  Citation:  10  CFR  431 

Legal  Deadline:  Other,  Statutory,  April 
24,  1995,  Determination  Notice. 

Abstract:  The  Energy  Policy  Act  of 
1992  requires  the  Department  to 
prescribe  test  procedures  for  small 
electric  motors  for  wljich  the  Secretary 
makes  a  determination  that  energy 
conservation  standards  would  be 
technologically  feasible  and 


economically  justified,  and  would 
result  in  significant  energy  savings. 

Timetable: 


Action 


FR  Ctn» 


Determination  Notice    03/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  The 

Department's  regulatory  actions  related 
to  energy  efficiency  standards  have 
been  categorized  as  high,  mediiun,  and 
low  priority  based  on  significant  input 
firom  the  public.  This  action  is  a  high 
priority  and  the  Department  is 
gathering  information  and  conductii^ 
analyses  in  preparation  for  a 
determination  imder  42  U.S.C.  6317(b). 

Agency  Contact  James  Raba,  EE-2J, 
Eneigy  Technology  Program  Specialist, 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 


Department  of  Energy  (DOE> 

Energy  Efficiency  and  Renewable  Energy  (EE) 


858.  STATE  AND  LOCAL  INCENTIVES 
PROGRAM:  ALTERNATIVE  FUELS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  13235 

CFR  Citation:  10  CFR  409 

Legal  Deadline:  Final,  Statutory,  April 

24, 1993. 

Abstract:  The  Energy  Policy  Act  of 
1992  requires  DOE  to  issue  regulations 


establishing  the  State  and  Local 
Incentives  Program.  Under  this  program 
DOE  may  grant  financial  assistance  to 
States  for  projects  in  DOE-approved 
State  plans  to  promote  use  of 
alternative  fuels  and  alternative-fueled 
vehicles.  With  the  publication  of  an 
integrated  State  Energy  Program  (61  FR 
35890),  the  alternative  fuel  grant 
programs  may  be  a  part  of  the  State 


Prerule  Stage 


Phone:  202  586-8654 
Email:  |im.raba@ee.doe.gov 

RIN:  1904-AA87 


856.  ENERGY  EFFICIENCY 
STANDARDS  FOR  ELECTRIC 
DISTRIBUTION  TRANSFORMERS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
26  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1904-AB08 


857.  ENERGY  EFFICIENCY 
STANDARDS  FOR  COMMERCIAL 
CENTRAL  AIR  CONDITIONING  UNITS 
AND  HEAT  PUMPS  RATED  65-240 
KBTUS/HR 

Regulatory  Plan:  This  entry  is  Seq.  No. 
27  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1904-ABog 


Proposed  Rule  Stage 


grant  special  projects,  depending  on 
funding  availability.  The  next  action 
will  be  a  cancellation  notice  of  any 
separate  State  grant  program. 

Timetable: 


Action 


FR  CH* 


NPRM 

NPRIWI  Coiwnent 
Period  End 


03/21/95  60  FR  15020 
05/22/95 
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DOE— EE 


Proposed  Rule  Stage 


FR  CM* 


Notice  Withdrawing       1 1/00/02 
Proposed  Rule 

Regulatory  Flexibility  Analysis 

Required:  No 

Gk>veminefit  Levels  Affected:  State, 

Local 

Agency  Contact:  Dorothy  Wormley, 

Program  Manager,  EE-2K.  Department 

of  Energy,  Energy  Efficiency  and 

Renewable  Energy,  1000  Independence 

Avenue  SW.,  Washington,  DC  20585 

Phone:  202  586-7028 

RIN:  1904-AA66 

859.  TEST  PROCEDURES  FOR 
ELECTRIC  DISTRIBUTION 
TRANSFORMERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6317 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  Other,  Statutory.  April 
24,  1995.  Determination  Notice. 

Abstract:  The  Energy  Policy  Act  of 
1992  requires  the  Department  to 
prescribe  testing  requirements  for 
electric  distribution  transformers  for 
which  the  Secretary  makes  a 
determination  that  energy  conservation 
standards  would  be  technologically 
feasible  and  economically  justified,  and 
would  result  in  significant  energy 
savings. 


Action 


FR  Cite 


Determination  r4otice  10/22/97  62  FR  54809 

NPRM  11/12/98  63  FR  63359 

Supplemental  NPRM  04/00/03 

Final  Action  10/00/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Due  to  the 
Department's  limited  staff  and  financial 
resources,  regulatory  actions  related  to 
energy  efficiency  standards  have  been 
categorized  as  high,  mediimi,  and  low 
priority  based  on  significant  input  from 
the  public.  This  action  is  a  high 
priority,  and  the  Department  is  working 
actively  on  this  action. 

Agency  Contact:  Antonio  Bouza.  EE- 

2J,  Department  of  Energy,  Energy 

Efficiency  and  Renewable  Energy,  1000 

Independence  Avenue  SW., 

Washington,  DC  20676 

Phone:  202  586-4563 

Email:  antonio.bouza@ee.doe.gov 

RIN:  1904-AA85 

860.  ALTERNATIVE  FUELED  VEHICLE 

AcomsmoN  requireiments  for 

PRIVATE  AND  LOCAL  GOVERNMENT 
FLEETS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  This  action  may 

affect  the  private  sector  under  PL  104- 

4. 

Legal  Authority:  42  USC  13257 

CFR  Citation:  10  CFR  490 

Legal  Deadline:  NPRM,  Statutory,  May 

1,  1999. 

Final,  Statutory,  April  1,  2000. 

AlMtract:  The  Energy  Policy  Act  of 
1992  (the  Act)  requires  DOE  to  initiate 
a  rulemaking  to  determine  whether  a 
private  and  local  fleet  program  is 
deemed  necessary  to  meet  the  fuel 
displacement  goals  of  the  Act.  The 


criteria  for  making  this  determination 
is  mandated  by  the  Act.  DOE 
conducted  a  series  of  informal 
workshops,  including  two  for  State  and 
local  government  officials,  to  discuss 
regulatory  options  and  other  issues 
related  to  the  alternative  fueled  vehicle 
requirements  under  the  Act.  The 
analysis  required  to  make  the 
determination  is  more  extensive  than 
originally  estimated. 

Recently  the  U.S.  District  Court  for  the 
Northern  District  of  California  entered 
an  order  requiring  DOE  to  complete  a 
proposed  ndemaking  and  to  take  final 
action  within  specified  timefi'ames. 
DOE  is  actively  engaged  in  the  analysis 
smd  drafting  required  to  comply  with 
the  court's  mandated  schedule. 

Tlmetal>le: 


ActkMi 

IMe          FR  Cite 

ANPRM 

04/17/98  63  FR  19372 

Notice  of  Put)tic 

07/20/00  65  FR  44987 

Workshops 

NPRM 

01/D0l«)3 

Final  Action 

11AXV03 

Regulatory  FlexitHlity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Govemment  Levels  Affected:  Local 

Agency  Contact:  Dana  O'Hara,  EE-2G. 

Department  of  Energy,  Energy 

Efficiency  and  Renewable  Energy,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585 

Phone:  202  586-8063 

Email:  dana.o'hara@ee.doe.gov 

RIN:  1904-AA98 


Department  of  Energy  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


Rnal  Rule  Stage 


861.  TEST  PROCEDURES  FOR 
CENTRAL  AIR  CONDtTIONERS  AND 
HEAT  PUMPS— AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6293 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  None 

Abstract:  These  revisions  to  the  test 
procedures  for  central  air  conditioners 
and  heat  pumps  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
will  reorganize  the  document  in  a 


logical  order  and  update  the  references. 
The  revisions  include  an  updated 
nomenclature  compatible  with  the 
eventual  test  procedure  for  combined 
(domestic  hot  water  and  central  air 
conditioners  or  heat  pumps) 
appliances,  additional  tables  listing  test 
tolerances,  a  clearer  specification  for 
the  demand  defrost  credit,  and  test 
methods  for  ECM  (electronically 
commutated  motor)  blowers  and 
history-dependent  defrt>sts. 


Timetable: 


Action 


FR  Clle 


NPRM 
Final  Action 


01/22/01   66  FR  6768 
Ol/OOrtW 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Michael  Raymond, 
EE-2J,  Program  Manager,  Office  of 
Building  Research  and  Standards, 
Department  of  Energy,  Energy 
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Efficiency  and  Renewable  Energy,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585 

Phone:  202  586-9611 

Email:  michael.raymond@ee.doe.gov 

RIN:  1904-AA46 

862.  NATIONAL  VOLUNTARY 
RESIDENTIAL  ENERGY  EFRaENCY 
RATING  GUIDEUNES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  42  USC  8236 

CFR  Citation:  10  CFR  437 


Deadline:  Final,  Statutory.  April 
24,  1994. 

AbstilKt:  DOE  is  required  to  establish 
by  rule  national  volimtary  guidelines 
for  home  energy  rating  systems.  The 
guidelines  are  designed  to  encourage 
imiformity  with  regard  to  systems  for 
rating  the  annual  energy  efficiency  of 
residential  buildings.  The  guidelines 
may  be  used  to  enable  and  encourage 
the  assignment  of  energy  efficiency 
ratings  to  residential  buildings  and  the 
development  of  criteria  for  attractive 
financial  instruments  for  energy 
efficient  homes. 

In  response  to  the  directives  of  the 
Energy  Policy  Act  of  1992,  DOE 
collaborated  with  hundreds  of 
stakeholders  and  organizations, 
including  the  Home  Energy  Rating 
System  (HERS)  Council,  the  National 
Association  of  State  Energy  Officials, 
and  HERS  providers,  many  of  whom 
had  been  meeting  regarding  HERS  since 
about  1987.  Based  on  input  from  all 
the  stakeholders,  DOE  issued  for  public 
comment  a  Notice  of  Proposed 
Rulemaking  on  volimtary  guidelines. 

Most  of  the  comments  that  DOE 
received  on  the  proposed  rule  were 
readily  resolved.  But  the  issue  of  "fuel 
neutrality"  was  not  easily  incorporated 
into  the  rule.  "Fuel  neutrality" 
involved  an  interpretation  of  the 
requirement  that  the  rule  not 
"discriminate  among  fuel  tjrpes"  for 
which  the  EPACT  legislation  provided 
no  clarification.  Yet,  in  spite  of  an 
intensive  effort  by  DOE  to  work  with 
both  the  electric  and  gas  industries,  a 
definition  regarding  fuel  neutrality  was 
not  resolved  and  remains  hoUy 
disputed. 

In  the  fall  of  2003,  DOE  plans  to  issue 
a  Report  to  Congress  on  the  HERS  and 
Enei^gy  Efficient  Mortgages,  as  required 
by  Congress.  This  report  will  note  that 


despite  the  fact  that  EKDE  has  not  issued 
a  final  rule,  home  energy  raters  are  now 
available  in  47  States,  and  the 
guidelines  used  by  these  raters  are 
generally  consistent  in  content  to  DOE's 
notice  of  proposed  rulemaking  on 
volimtary  H^S  guidelines. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/25/95  60  FR  37949 
05A)9/96 

03/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemment  Levels  Affected: 
Undetermined 

Agency  Contact:  David  Boomsma,  EE- 
3B,  Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  2f  385 
Phone:  202  586-7086 
Fax:  202  586-1233 
Email:  david.boomsma@ee.doe.gov 

RIN:  1904-AA74 

863.  TEST  PROCEDURES  FOR 
COMMERCIAL  WATER  HEATERS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  42  USC  6293 

CFR  Citation:  10  CFR  431 

Legal  Deadline:  None 

Abstract:  The  Energy  Policy  and 
Conservation  Act  (EPCA),  as  amended, 
establishes  energy  conservation 
standards  for  commercial  water  heaters, 
prescribes  test  procedures,  and  requires 
labeling  for  sudi  equipment.  This 
action  would  codify  the  energy 
conservation  standards  and  test 
procedures  established  in  the  EPCA  for 
commercial  water  heaters.  This  action 
will  incorporate  by  reference  energy 
conservation  standards  and  test 
procedures,  revised  by  the  American 
Society  of  Heating,  Refrigerating,  and 
Air  Conditioning  Engineers  (ASHRAE). 

Timetable:        

Action  Dels  FR  Cite 


Research  and  Standards,  Department  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585 
Phone:  202  586-9138 
Email:  cyrus.nasseri@ee.doe.gov 

RIN:  1904-AA95 

864.  TEST  PROCEDURES  FOR 
COMMERaAL  WARM  AIR  FURNACES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMrity:  42  USC  6293 

CFR  Citation:  10  CFR  431 

Legal  Deadline:  None 

Abstract  The  Energy  Policy  and 
Conservation  Act  (EPCA),  as  amended, 
establishes  energy  conservation 
standards  for  commercial  heating 
equipment,  prescribes  test  procedures, 
and  requires  labeling  for  such 
equipment.  This  action  would  codify 
the  energy  conservation  standards  and 
test  procedures  established  in  the  EPCA 
for  commercial  heating  equipment.  This 
action  will  also  incorporate  by 
reference  energy  conservation  standards 
and  test  procedures,  revised  by  the 
American  Society  of  Heating, 
Refrigerating,  and  Air  Conditioning 
Engineers  (ASHRAE),  and  will  establish 
certification  and  compliance 
requirements  for  commercial  heating 
equipment. 

Timetable: 


NPRM 
Final  Action 


08/09/00  65FR48852 
02AXV03 


Regulatory  Flexibility  Analysis 

Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Cyrus  Nasseri,  EE-2J, 
Program  Manager,  Office  of  Building 


Action 


Dale         FR  Cite 


NPRM 
Final  Action 


12/13/99  64  FR  69597 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Cyrus  Nasseri,  EE-2J. 
Program  Manager,  Office  of  Building 
Research  and  Standards,  Departyient  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585 
Phone:  202  586-9138 
Email:  cyrus.nasseri@ee.doe.gov 

RIN:  1904-AA96 

865.  TEST  PROCEDURES  FOR 

COMMERCIAL  AIR  CONDITIONING 

EQUIPMENT 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKKity:  42  USC  6293 

CFR  Citation:  10  CFR  431 

Legal  Deadline:  None 
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AlWtraet:  The  Energy  Policy  and 
Conservation  Act  (EPCA),  as  amended, 
establishes  energy  conservation 
standards  for  commercial  air 
conditioning  equipment,  prescribes  test 
procedures,  and  requires  labeling  for 
such  equipment.  This  action  would 
codify  the  energy  conservation 
standards  and  test  procedures 
established  in  the  EPCA  for  commercial 
air  conditioning  equipment.  This  action 
will  also  incorporate  by  reference 
energy  conservation  standards  and  test 
procedures,  revised  by  the  Air 
Conditioning  and  Refrigeration  Institute 
or  by  the  American  Society  of  Heating, 
Refrigeration  and  Air  Conditioning 
Engineers  (ARI/ASHRAE). 

Timetable: 


Action 


FR  CM* 


NPRM 
Fma)  Action 


08«)aW  65FR48828 
02/00/03 


Regulatory  FlexIblUty  Anaiyste 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cyrus  Nasseri.  EE-2I. 
Program  Manager,  Office  of  Building 
Research  and  Standards,  Department  of 
Energy.  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585 
Phone:  202  586-9138 
Email:  cyrus.nasseri@ee.doe.gov 

RIN:  1904-AA97 

866.  TEST  PROCEDURES  FOR 
COIMIERCIAL  PACKAGE  BOILERS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  42  USC  6293 

CFR  Citation:  10  CFR  431 

Legal  Deadline:  None 

Abstract:  The  Energy  Policy  and 
Conservation  Act  (EPCA),  as  amended. 


establishes  energy  conservation 
standards  for  commercial  heating 
equipment,  prescribes  test  procedures, 
and  requires  labeling  for  such 
equipment.  This  action  would  codify 
these  provisions.  It  would  also 
incorporate  by  reference  energy 
conservation  standards  and  test 
procedures  revised  by  the  American 
Society  of  Heating,  Refrigerating,  and 
Air  Conditioning  Engineers. 

TknetaMa: 


Action 


DM*  FR  CM* 


NPRM 
Final  Action 


Oe/09/00  65FR48838 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cyrus  Nasseri.  EE-2J. 
Program  Manager,  Office  of  Building 
Research  and  Standards,  Department  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585 
Phone:  202  586-9138 
Email:  cyTus.nasseri@ee.doe.gov 

RIN:  1904-AB02 

867.  TEST  PROCEDURES  FOR 
DISHWASHERS— AMENDMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  6293 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  None 

Abstract:  This  action  would  add  a  new 
test  procedure  for  soil-sensing 
dishwashers,  using  soiled  dishes.  It 
would  also  incorporate  standby  power 
consumption,  where  applicable. 


FR  cue 


NPRM 
Final  Action 


09A)3«)2  67  FR  56232 
04AXV03 


Rnal  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Barbara  Twigg,  EE-2J. 
Program  Manager,  Office  of  Building 
Research  and  Standards,  Department  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Avtenue  SW.,  Washington,  DC  20585 
Phone:  202  586-8714 
Email:  barbara.twigg@ee.doe.gov 

RIN:  1904-ABlO 


868.  TEST  PROCEDURES  FOR 
RESIDENTIAL  REFRIGERATORS  AND 
REFRIGERATOR-FREEZERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  6293(b) 

CFR  Citation:  10  CFR  430  subpart  B. 
app  Al 

Legal  Deadline:  None 

AtMtract:  This  action  would  amend  the 
calculation  of  the  test  time  period  for 
long-time  automatic  de&t)st. 

Timetable: 


Action 


Data 


FR  CMa 


Direct  Final  Rule 


12/00/02 


Regulatory  Flexibllity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Raymond, 
EE-2I,  Program  Manager,  Office  of 
Building  Research  and  Standards, 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-9611 
Email:  michael.raymond@ee.doe.gov 

RIN:  1904-AB12 


DefMrtment  of  Energy  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


Long-Term  Actions 


869.  ENERGY  EFFIOENCY  CODE  FOR 
NEW  FEDERAL  RESIDENTIAL  LOW- 
RISE  BUILDINGS       - 

Prtority:  Other  Significant 

Legal  Auttwrity:  42  USC  6834 

CFR  Citation:  10  CFR  435 


Final,  Statutory, 
October  24,  1994. 


Abstract:  Title  m  of  the  Energy 
Conservation  and  Production  Act  as 
amended  by  the  Energy  Policy  Act  of 
1992  (PL  102-486,  October  24,  1992) 
provides  that  DOE  establish  Federal 
building  energy  standards  that  require 
in  new  Federal  buildings  those  energy 
efficiency  measures  that  are 
technologically  feasible  and 
economically  justified.  The  standards 


for  Federal  buildings  are  intended  to 
parallel  closely  the  voluntary  building 
energy  codes  of  the  Energy  Policy  Act 
for  private  sector  construction.  Interim 
energy  performance  standards  which 
DOE  had  issued  before  enactment  of 
the  Energy  Policy  Act  are  to  remain  in 
effect  for  the  Fedmal  secrtor  until  the 
new  Federal  building  energy  standards 
become  effective. 


Timetable: 


Action 


FR  Cit* 


OS/02/97  62  FR  24164 
07/14/97 

12/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final /Vction 

Regulatory  FlexMilty  Analysis 
Requlrsd:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Stephen  P.  Walder. 
EE-2J,  Program  Manager,  Office  of 
Building  Research  and  Standards, 
Department  of  Enei^gy,  Energy 
Efficiency  and  Renewable  Energy.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585 
Phone:  202  586-9209 

RIN:  1904-AA53 

870.  DETERMINATION  FOR  HIGH- 
INTENSITY  DISCHARGE  LAMPS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6317 

CFR  Citation:  10  CFR  430 

Ljegal  Deadline:  Other,  Statutory,  April 
24.  1995.  Determination  Notice. 

Abstract  The  Energy  Policy  Act  of 
1992  requires  the  Department  to 
prescribe  test  procedures  and  efficiency 
standards  for  high-intensity  discharge 
lamps  for  which  the  Secretary  makes 
a  determination  that  energy 
conservation  standards  would  be 
technologically  feasible  and 
economically  justified,  and  -would 
result  in  significant  energy  savings. 

Timetable: 


871.  ENERGY  EFFiaENCY 
STANDARDS  FOR  CLOTHES  DRYERS 
AND  DISHWASHERS 

Priority:  Economically  Significant. 
Major  vtndet  5  USC  801. 

Unfunded  Mandates:  This  action  may 

affect  the  private  sector  under  PL  104- 

4. 

Lsgal  Auttwrity:  42  USC  6295 

CFR  Citation:  10  CFR  430.32 

Legal  DeadHne:  Final.  Statutory,  May 
14. 1996.  Determination  Notice. 

AlMlracI:  The  statute  requires  the 
Department  to  revise  the  standards  to 
achieve  the  tt"*^""""  improvement  in 
energy  efficiency  which  the  Secretary 
detwmines  is  t^dmologically  fieasible 
and  economically  justified. 

i:  Next  Action  Undetermined 


IMe         FR  cue 


Detennination  Notice        To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affoctad:  None 

Additional  Information:  The 

Department  plans  to  move  HID  lamps 
itom  low  to  high  priority  for  standards 
detennination  and  to  begin  the 
preliminary  analyses. 

Agency  Contact:  Ronald  Lewis.  EE-2J, 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy. 
Office  of  Building  Research  and 
Standards,  1000  Independence  Avenue 
SW..  Washington.  DC  20585 
Phone:  202  586-8423 
Email:  ronald.levns@ee.doe.gov 

RIN:  1904-AA86 


Regulatory  Flexibility  Analysis 

Requlrsd:  No 

Government  Levels  Affected:  State, 

Local 

Additional  liifbrmation:  Due  to  the 
Department's  limited  staff  and  financial 
resources,  regvdatory  actions  related  to 
energy  efficiency  standards  have  been 
categorized  as  high,  medium,  and  low 
priority  based  on  significant  inpu^fiom 
the  public.  This  action  is  a  low  priority, 
and  the  Department  does  not  plan  to 
begin  substantive  work  on  this  action 
for  the  next  two  fiscal  years. 

Agency  Contact:  Bryan  Berringer.  EE- 
2J.  Office  of  Building  Research  and 
Standards.  Department  of  Energy, 
Energy  Efficiency  and  Renewable 
Energy.  1000  Independence  Avenue 
SW..  Washington,  DC  20585 
Phone:  202  586-0371 
Fax:  202  586-4617 
Email:  bryan.berringer@ee.doe.gov 

RIN:  ig04-AA89 

872.  ENERGY  EFFICIENCY 
STANDARDS  FOR  POOL  HEATERS 
AND  DIRECT  HEATING  EQUIPMENT 

Priority:  Economically  Sigmficant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 

affect  the  private  sector  under  PL  104- 

4. 

Lagal  Authority:  42  USC  6295 

CFR  Citation:  10  CFR  430 

ljegal  Deadline:  Final,  Statutory, 
January  1, 1992,  Determination  Notice. 

Alietract:  The  statute  requires  the 
Department  to  revise  the  standards  to 


achieve  the  ma''n""""  improvement  in 
energy  efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified. 

Timetaltla:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Ljevels  Affected:  State, 
Local 

Additional  kifornwtlon:  Due  to  the 

Department's  limited  financial 
resources,  regulatory  actions  related  to 
energy  efficiency  standards  have  been 
categorized  as  high,  medium,  and  low 
priority  based  on  significant  input  firom 
the  public.  This  action  is  a  low  priority, 
and  the  Department  does  not  plan  to 
begin  substantive  work  on  this  action 
for  the  next  two  fiscal  years. 

Agency  Contact  Cyrus  Nasseri,  EE-2J. 
Program  Manager,  Office  of  Building 
Research  and  Standards,  Department  of 
Energy.  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585 
Phone:  202  586-9138 
Email:  cyrus.nasseri@ee.doe.gov 

nai:  1904-AA90 

873.  ENERGY  EFFiaENCY 
STANDARDS  FOR  1-200  HP  ELECTRIC 
MOTORS 

Priority:  Economically  Significant 
Major  und«  5  USC  801. 

Legal  Authority:  42  USC  6313 

CFR  Citation:  10  CFR  431 


Final.  Statutory. 
Octobw  24, 1999,  Detennination 
Notice. 


;  The  Energy  Policy  and 

Conservation  Act  (EPCA).  as  amended, 
establishes  initial  enwgy  efficiency 
standards  and  test  procedures  for 
commercial  and  industrial  electric 
motors.  EPCA  requires  the  Department 
to  revise  the  standards  periodically  to 
achieve  the  maximum  improvement  in 
energy  efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified. 

Tlmetallle:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  i.eveis  Affected:  None 

Additional  Information:  Due  to  the 
Department's  limited  staff  and  financial 
resources,  regulatory  actions  related  to 
energy  efficiency  standards  have  been 
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Long-Tenn  Actions 


categorized  as  high,  medium,  and  low 
priority  based  on  significant  input  from 
the  public.  This  action  is  a  low  priority, 
and  the  Department  does  not  plan  to 
begin  substantive  work  on  this  action 
for  the  next  two  fiscal  years. 

Agency  Contact:  James  Raba.  EE-2J, 
Energy  Technology  Program  Specialist. 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-8654 
Email:  jim.rabadee.doe.gov 

RIN:  1904-AA91 


874.  ENERGY  EFFICIENCY 
STANDARDS  FOR  FLUORESCENT 
AND  INCANDESCENT  LAMPS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 
affect  the  private  sector  under  PL  104- 
4. 

Legal  Authority:  42  USC  6295 

CFR  CHatkKi:  10  CFR  430.32 

Legal  Deadline:  Final,  Statutory, 
November  15,  1998.  Determination 
Notice. 

Abstract:  The  statute  requires  the 
Department  to  revise  the  standards  to 
achieve  the  maximum  improvement  in 
energy  efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Lavals  Affected:  State, 
Local 

Additional  Information:  Due  to  the 
Department's  limited  staff  and  financial 
resources,  regulatory  actions  related  to 
energy  efficiency  standards  have  been 
categorized  as  high,  medium,  and  low 
priority  based  on  significant  input  from 
the  public.  While  this  action  is 
presently  a  low  priority,  it  may  be 
raised  to  a  higher  priority  in  the  near 
future.  However,  the  Department  does 
not  anticipate  that  any  formal 
procedures  will  be  initiated  within  the 
next  six  months. 

Agency  Contact:  Ronald  Lewis,  EE-2). 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy. 
Office  of  Building  Research  and 
Standards,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585 
Phone:  202  586-8423 
Email:  ronald.lewis9ee.doe.gov 

RIN:  1904-AA92 


Department  of  Energy  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


Completed  Actions 


875.  ENERGY  EFFIOENCY 
STANDARDS  FOR  CENTRAL  AIR 
CONDITIONERS  AND  HEAT  PUMPS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandatas:  This  action  may 
affect  the  private  sector  under  PL  104- 
4. 

Legal  Auttiorlty:  42  USC  6295 

CFR  Citation:  10  CFR  430.32 

Legal  Deadline:  Final,  Statutory. 
January  1. 1994. 

Abstract:  The  Energy  Policy  and 
Conservation  Act,  as  amended, 
establishes  initial  energy-efficiency 
standard  levels  for  most  types  of  major 
residential  appliances  and  generally 
requires  DOE  to  undergo  two 


subsequent  rulemakings,  at  specified 
times,  to  determine  whether  the  extant 
standard  for  a  covered  product  should 
be  amended. 

This  is  the  initial  review  of  the 
statutory  standards  for  central  air 
conditioners  and  heat  pumps. 


Action 

Dale 

FR  cue 

ANPRM 

09«)8/93 

58  FR  47326 

Screening  Workshop     06/30/96 
Supplemental  ANPRM  11/24/99 
NPRM                           10«)5A)0 

64  FR  66305 

65  FR  59589 

Final  Rule 

01/22A)1 

66  FR  7170 

Supplemental  NPRM 
and  Proposal  to 
Withdraw  Final  Rule 

07/25A)1 

66FR388?1 

Final  Action 

05/23A)2 

67  FR  36368 

Regulatory  FteaMHIHy  Analysis 
Required:  No 

Government  Levels  Affsctsd:  State. 
Local 

Agency  Contact:  Michael  Raymond, 
EE-2),  Program  Manager,  Office  of 
Building  Research  and  Standards, 
Department  of  Energy.  Energy 
Efficiency  and  Renewable  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-9611 
Email:  michael.raymond@ee.doe.gov 

RIN:  1904-AA77 


Department  of  Energy  (DOE) 
Defense  and  Security  Affairs  (DSA) 


Proposed  Rule  Stage 


876.  PHYSICAL  PftOTECTION  OF 
SECURITY  INTERESTS 

Priority:  Substantive,  Nonsignificant 

Authority:  42  USC  2011;  42  USC 


7101 


CFR  Citation:  10  CFR  1046  subpart  A; 
10  CFR  1046  subpart  B 

Legal  Deadline:  None 

Abstract:  10  CFR  part  1046,  subparts 
A  and  B,  establishes  DOE  contractor 
requirements  in  the  areas  of  protective 
force  medical,  physical  fitness,  and 


firearms  qualifications  and  training. 
The  proposed  revisions  are  to  ensure 
protective  force  persoimel  receive 
quality  medical  services  that  are 
consistent  with  the  Americans  with 
Disabilities  Act  of  1990.  They  also  will 
enhance  commiuiications  between 
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Proposed  Rule  Stage 


Designated  Physicians  and  personnel 
responsible  for  supervising  physical 
fitness  training  and  certffication  to 
assiire  better  imderstanding  of  the  risk 
of  injury  to  Security  Police  Officers  and 
Security  Officers  participating  in 
physical  fitness  activities.  Additionally, 
Security  Police  Officer  I  and  Security 
Police  Officer  II  positions  were  better 
defined  to  eliminate  confusing  physical 
fitness  requirements.  Finally,  the 
current  physical  fitness  qualification 
requirements  are  being  revised. 

Timetabia: 


Action 


FR  Cite 


NPRM 
Final /Vction 


02/00/03 
11/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 


Agsncy  Contact:  Ronnie  M.  Edge, 
Department  of  Energy,  Office  of 
Security,  Germantovra,  MD  20874 
Phone:  301  903-4247 

RIN:  1992-AA23 


877.  COMPUTER  SECURITY;  ACCESS 
TO  INFORMATION  ON  NATIONAL 
NUCLEAR  SECURITY 
ADMINISTRATION  COMPUTER 
SYSTEMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7101  et  seq; 
42  USC  2011  et  seq;  50  USC  2425;  50 
USC  2483(c) 
CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  NPRM,  Statutory, 
January  3,  2000. 

Abstract:  This  action  would  codify 
rules  governing  access  by  any 


individual  to  information  on  National 
Nuclear  Seciirity  Administration 
computer  systems. 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


02/00/03 
11/00«)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Philip  Sibert.  Office 
of  Defense  Nuclear  Security  {NA-3), 
Department  of  Energy,  National  Nuclear 
Security  Administration,  1000 
Independence  Avenue  SW, 
Washington,  DC  20585 
Phone:  202  586-2541 

RIN:  1992-AA27 


Department  of  Energy  (DOE) 
Defense  and  Security  Affairs  (DSA) 


878.  PROCEDURAL  RULES  FOR  DOE 
NUCLEAR  SECURITY  ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  42  USC  2011  et  seq; 
42  USC  7101  et  seq;  42  USC  2282(b) 

CFR  Citation:  10  CFR  824 

Legal  DeadHna:  None 

Abstracfc  This  action  would  define  the 
process  for  the  imposition  of  civil 
penalties  on  contractors  for  violations 
relating  to  the  safeguarding  or  security 
of  classffied  or  sensitive  data. 


Actton 


FR  Cite 


NPRM 

NPRM  CkxTwnent 

Period  End 
Final  Rule 


04A)1/02  67  FR  15339 
07A)1/02 

03/00/03 


RaguMory  FtoxMNty  Analysis 
Rsqulrsd:  No 

Small  EntMaa  Affected:  No 

Government  Levels  Affselsd:  None 

Agsncy  Contacfc  Geralyn  C. 
Praskievicz,  Department  of  Energy.. 
Office  of  Security,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585 
Phone:  202  586-4451 

lUN:  1992-AA28 


879.  HUMAN  RELIABILITY  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7254 

CFR  Citation:  10  CFR  710;  10  CFR  711; 
10  CFR  712 

Legal  Deadline:  None 

Abstract:  This  action  would  establish 
a  Human  Reliability  Program  that 
would  consolidate  the  Department's 
Personnel  Security  Assurance  Program 
(PSAP)  and  its  Personnel  Assurance 
Program  (PAP).  PSAP  is  an  access 
authorization  program  for  individuals 
who  apply  for  or  occupy  certain 
positions  that  are  critical  to  the 
national  security.  The  PSAP  requires  an 
initial  and  anmial  supervisory  review, 
medical  assessment,  management 
evaluation,  and  a  DOE  personnel 
security  review  of  all  applicants  or 
incmnbents.  The  PAP  is  a  nuclear 
explosives  safety  program  using  many 
of  the  evaluations  of  the  PSAP  to 
ensure  that  employees  assigned  to 
nuclear  explosive  duties  do  not  have 
emotional,  mental,  or  physical 
conditions  that  could  result  in  an 
accidental  or  unauthorized  detonation 
of  nuclear  explosives. 


FR  Cite 


NPRM 
Fmal  Action 


07/12A>2  67  FR  46912 
05/0(y03 


.Final  Rule  Stage 


Regulatory  FlexMIHy  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Linda  Repass, 

Department  of  Energy.  Office  of 

Security.  19902  Germantown  Road, 

Germantown,  MD  20874 

Phone:  301  903-4800 

Fax:  301  903-6545 

Email:  linda.repass@hq.doe.gov 

RIN:  1992-AA29 

880.  CRITERIA  AND  PROCEDURE  FOR 
ESTABUSHMENT  OF  THE 
PERSONNEL  SECURITY  ASSURANCE 
PROGRAM  AND  DETERMINATIONS 
OF  AN  INDIVIDUAL'S  ELIGIBILITY 
FOR  ACCESS  TO  A  PERSONNEL 
SECURITY  ASSURANCE  PROGRAM 
POSITION 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2165;  42  USC 
2201;  EO  10450;  42  USC  7251,  7254, 
and  7256 

CFR  Citation:  10  CFR  710.  subpart  B 
None 


Abatract  This  action  would  amend  the 
Department's  regidations  to  allow 
newly  hired  individuals  in  security 
police  officer  positions  who  have 
received  an  interim  Q  access 
authorization  throu^  DOE's 
Accelerated  Access  Authorization 
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DOE-€NI)EP 


Proposad  Rule  Stage 


Pro-am  to  be  eligible  to  hold  a 
Personnel  Security  Assurance  Program 
(PSAP)  position.  Currently.  IX)E's 
regiilations  require  a  Q  access 
authorization  based  on  a  full 
background  investigation  for  all  PSAP 
positions. 


Del*         FR  Cite 


04/04A)2  67  FR  16061 
05/06/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlexibHIty  Analysis 

No 


02/00/03 


Government  Levels  Affected:  None 

Agaiwy  Contact:  Linda  Repass, 
Department  of  Energy,  Office  of 
Security,  19902  GermantoMm  Road, 
Germantown,  MD  20874 


Phone:  301  903-4800 

Fax:  301  903-6545 

Email:  linda.repass@hq.doe.gov 

RIN:  1992-AA30 

881.  •  CRrTERlA  AND  PftOCEDURES 
FOR  DETERMINING  EUGIMLITY  FOR 
ACCESS  TO  CLASSIHED  MATTER  OR 
SPECIAL  NUCLEAR  MATERIAL, 
SUBPART  A 

Priority:  Info./Admin./Other 

Legal  Authority:  EO  12968;  42  USC 
2201 

CFR  Citation:  10  CFR  710,  subpart  A 

None 


Action 


FR  CH* 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 


12/0(V02 
01/00/03 


Abetract:  This  action  would  update  the 
responsibilities  and  authorities  to 
reflect  to  reflect  organizational  changes. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  A.  Barry  Oalinsky, 
Personnel  Seoirity  Specialist, 
Department  of  Energy,  Office  of 
Security,  Germantown.  MD  20874-1290 
Phone:  301  903-5010 

RIN:  1992-AA31 


DefMirtment  of  Energy  (DOE) 
DefMrtmental  and  Others  (ENDEP) 


Proposed  Rule  Stage 


882.  FREEDOM  OF  INFORMATION 
ACT 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552 

CFR  Citation:  10  CFR  1004 

Legal  Deadline:  None 

Abstract  On  October  23.  1991.  DOE 
proposed  to  amend  the  procedures  and 
principles  to  be  applied  in  responding 
to  requests  for  records  under  the 
Freedom  of  Information  Act  (FOIA)  5 
USC  552.  The  proposal  updated  names 
and  addresses  of  organizational  entities, 
and  updated  guidelines  for  the 
schedule  of  fees  associated  with 
processing  requests.  A  proposed  section 
on  policies  clarified  DOE's  operation  of 
a  fint-in,  first-out  policy  in  responding 
to  FOIA  requests,  and  the  role  of  the 
Office  of  Hearings  and  Appeals  was 
clarified.  The  proposal  also  included  a 
statement  of  DOE  policy  on  contractor 
records. 

On  December  12.  1994,  DOE  adopted 
the  contractor  records  policy,  with 
certain  modifications.  IX)E  expects  to 
take  final  action  on  the  remainder  of 
the  proposal  in  the  near  future. 

The  new  regulations  will  clarify  the 
FOIA  process  by  clearly  defining  the 
roles  of  the  FOIA  Officer  and  the 
Denying  Official  and  comply  with  the 
new  requirements  of  the  Electronic 
Freedom  of  Information  Act 


Amendment  of  1996.  The  new 
regulations  will  be  written  in  a  more 
customer-friendly  manner  in  plain 
English. 

Timetable: 


DM*  FR  CNa 


Final  Rule  (Contractor   12/12/94  59  FR  63882 

Records) 
NPRM  03/00/03 

Regulatory  Flexbillty  Analysis 
Required:  No 

Government  Ljeveis  Aftscted:  None 

Agency  Contact:  Abel  Lopez,  Director, 

FOLA  and  Privacy  Act  Division, 

Department  of  Energy,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585 

Phone:  202  586-5955 

Email:  abel.lopezOhq.doe.gov 

RIN:  1901-AA32 

883.  PAYMENTS  FOR  SPECUL 
BURDENS  AND  IN  UEU  OF  TAXES 

f.  Substantive,  Nonsignificant 

Authority:  42  USC  2208  Atomic 
Energy  Act  of  1954,  sec  168 

CFR  Cllatton:  10  CFR  610 

None 

This  action  v«nll  revise  the 
Department  of  Energy's  policy  on 
making  payments  for  special  burdens 
and  in  lieu  of  taxes  to  State  and  local 


taxing  jurisdictions  pursuant  to  the 
Atomic  Energy  Act  of  1954.  Prior  to 
the  1987  issuance  of  DOE  Order 
2100.12,  the  Department  and  its 
predecessor  agencies  approved  such 
payment  requests  on  an  ad  hoc  ba^is. 
To  ensure  all  eligible  taxing 
jurisdictions  are  provided  appropriate 
opportimity  to  comment,  the  revised 
(>olicy  is  being  established  through  the 
rulemaking  process.  The  Department 
anticipates  no  added  costs  by  issuing 
the  revised  policy  as  a  regidation  rather 
than  as  an  internal  directive  revision. 


Action 


FR  CMS 


NPRM 


03/0Q/D3 


Regulatory  Flexiblilty  Analysis 
Rsquired:  Undetermined 

Government  l.evels  Affsctsd:  State, 
Local 

FederaHem:  Undetermined 

Agency  Contact:  Helen  O.  Sherman, 
Director,  Office  of  Financial  Policy, 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585 
Phone:  202  586-4860 

RIN:  1901-AA58 


884.  RESEARCH  MISCONDUCT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 
7101  et  seq;  50  USC  2401  et  seq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  action  would  establish 
policies  and  procedures  for  handling 
research  misconduct  allegations. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 
Final  Action 


02/00/03 
08/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  J.  Valdez, 
Director,  Office  of  Planning  and 
Analysis,  Department  of  Energy,  Office 
of  Science,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585 
Phone:  202  586-9942 
Fax:  202  586-7719 
Email:  bill.valdezdscience.doe.gov 

RIN:  1901-AA89 

885.  ADMINISTRATIVE  PROCEDURES 
AND  SANCTIONS;  ELECTRIC  POWER 
SYSTEM  PERMITS  AND  REPORTS; 
SHORT-TERM  IMPORTS  AND 
EXPORTS  OF  NATURAL  GAS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  95-91;  PL  10485 
as  amended  by  EO  12038;  15  USC  717 
b;  42  USC  7101  et  seq;  EO  12009 

CFR  Citation:  10  CFR  205.300;  10  CFR 
590 

Legal  Deadline:  None 

Abstract:  This  action  would  streamline 
the  existing  procedures  for  applying  to 
the  DOE  for  Presidential  permits  and 
electricity  export  authorizations  by 
eliminating  the  use  of  FERC  procedures 
and  establishing  a  less  adversarial 
process  of  decisionmaking.  It  would 
also  establish  that  the  DOE's  decisional 
criterion  is  only  electric  power  system 
reliability  and  impacts  to  the 
environment  and  not  the  economic  or 
commercial  viability  of  projects.  These 
actions  are  in  response  to  the 
restructuring  of  the  electric  power 
industry. 

Timetable: 


Action 


DM8  FR  Cn* 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Ellen  Russell. 

Department  of  Energy,  FE-27,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585 

Phone:  202  586-9624 

Email:  ellen.russell@hq.doe.gov 

RIN:  1901-AA93 

886.  •  OCCUPATIONAL  RADIATION 
PROTECTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 
7191 

CFR  Citation:  10  CFR  835 

L.egal  Deadline:  None 

Abstract:  This  action  would  amend  the 
Department  of  Energy's  occupational 
radiation  protection  regulations  to 
provide  additional  flexibility  in 
meeting  requirements,  to  update  the 
dosimetric  models  and  dose  terms,  to 
establish  certain  concentration  values 
and  limits,  and  to  clarify  requirements 
for  radioactive  material  transportation 
not  subject  to  DOT  regulations. 


Action 


Date 


FR  Cits 


NPRM  07/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.eveis  Affected:  None 

Agency  Contact:  Peter  O'Connell, 
Department  of  Energy,  Office  of  Worker 
Protection  Policy  and  Programs,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  303  903-5641 

RIN:  1901-AA95 

887.  •  COST  RECOVERY 
ADJUSTMENT  RATE  PROCEEDING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  832e;  16  USC 
825s;  16  USC  838;  16  USC  839e(a)(l) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  BPA's  Power  Business  Line 
has  electric  rates  in  efiiect  through 
September  30,  2006.  Ehiring  the  rate 
period,  BPA  periodically  examines 


forecast  and  actual  loads,  market  prices, 
and  expenses.  Under  the  General  Rate 
Schedule  Provisions  there  is  a  risk 
mitigation  tool  embedded  within  the 
rates  called  a  Cost  Recovery 
Adjustment  Clause  (CRAC).  There  are 
three  levels  of  the  CRAC  under  which 
a  rate  may  incrementally  increase.  The 
first  is  the  Load-Based  CRAC  (LB 
CRAC),  which  triggers  if  BPA's 
augmentation  cost  exceeds  the  amount 
forecast.  The  second  is  the  Financial- 
Based  CRAC  (FB  CRAC),  which  triggers 
based  on  the  generation  function's 
forecasted  level  of  accumulated  net 
revenues.  The  third  is  the  Safety-Net 
CRAC  (SN  CRAC),  which  would.be  an 
upward  adjustment  to  posted  power 
rates  subject  to  the  FB  CRAC  by 
modifying  the  FB  CRAC  parameters. 

Prior  to  each  six  month  period  of  the 
2002-2006  rate  period  (beginning 
October  2001),  BPA  establishes  the  LB 
CRAC  for  that  six-month  period.  The 
LB  CRAC  is  calculated  based  on  the 
current  forecast  of  forward  market 
prices  for  each  year,  shaped,  and  the 
amount  by  which  contracted  loads 
exceed  BPA's  resources.  About  90  days 
after  the  end  of  each  six-month  period, 
BPA  trues  up  the  LB  CRAC  based  on 
actual  augmentation  purchases  during 
the  period,  and  a  debit  or  credit  will 
be  made  to  the  customer's  bill.  BPA 
establishes  the  LB  CRAC  percentage 
about  90  days  prior  to  the  beginning 
of  the  next  six-month  period.  Then, 
about  90  days  after  the  end  of  the  most 
recent  six-month  period,  BPA 
calcidates  the  over-  or  under-coUection 
of  actual  LB  CRAC  revenues  for  the 
previous  six-month  period.  Any  over- 
or  imder-coUection  is  treated  separately 
from  any  charges  for  augmentation 
costs  for  the  upcoming  six-month 
period. 

The  FB  CRAC  allows  a  temporary,  onef- 
year  adjustment  to  the  base  rates  in 
addition  to  the  Load  Based  CRAC  for 
non-Slice  customers,  if  the  Power 
Business  Line's  accimiulated  net 
revenues  fall  below  a  preset  threshold. 
It  can  trigger  in  all  5  years  of  the  rate 
period.  It  is  designed  to  generate 
additional  cash  in  a  given  fiscal  year. 
The  thresholds  for  triggering  the  FB 
CRAC  vary  depending  on  the  particular 
year  of  the  rate  period.  The  rate 
adjustment  is  based  on  the  prior 
August's  third-quarter-review  forecast 
of  year-end  accumulated  net  revenues. 
If  the  forecast  accumulated  net 
revenues  are  below  the  threshold,  the 
administrator  will  propose  an  FB  CRAC 
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adjustment  by  the  end  of  August  that 
will  apply  to  rates  beginning  in 
October.  BPA  will  notify  customers  in 
September  of  the  percentage  increase. 
It  is  trued-up  for  actual  accumulated 
net  revenues  in  the  second  half  of  the 
year.  The  SN  CRAC  would  trigger  if 
it  appeared  the  FB  CRAC  parameters 
need  modification  based  upon  market 
and  other  risk  factors  as  discussed 
above.  Changes  to  the  terms  and 
conditions  of  the  FB  CRAC  would  be 
conducted  through  a  rate  proceeding. 


Action 


FR  Cite 


Proposed  Record  of      08AXV03 
Decision 

Regulatory  FlexHMIIty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Byron  G.  Keep, 
Department  of  Energy,  Bonneville 


Power  Administration,  P.O.  Box  3621. 
Pordand,  OR  97208 
Phone:  503  230-5660 

RIN:  1901-AA96 


888.  •  TRANSMISSION  RATE 
PROCEEDING 

Priortty:  Substantive,  Nonsignificant 

Legal  Auttrarity:  16  USC  839e 

CFR  Citation:  None 

Legal  Deadline:  Final,  Statutory. 
October  1,  2003. 

Abstract:  Piusuant  to  section  7  of  the 
Northwest  Power  Act.  16  USC  839e,  the 
Bonneville  Power  Administration  is 
required  to  periodically  set  and  revise 
its  rates.  Transmission  rates  were  last 
set  for  a  two-year  period  in  2001,  and 
expire  September  30,  2002.  BPA  is 
required  to  set  rates  to  recover  its  costs, 
including  the  amortization  of  the 
Federal  investment  in  the  Federal 


Columbia  River  Power  System  over  a 
reasonable  period  of  years.  Therefore, 
the  Transmission  Business  Line  will  set 
its  rates  in  this  rate  case  in  order  to 
recover  its  costs.  Issues  of  cost 
allocation  among  customer  classes  may 
also  be  addressed. 

Timetable: 


Action 


DM» 


FR  CM* 


Proposed  Record  of      06/00/03 
Decision 

Regulatory  Flexibllity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barry  Bennett, 
Department  of  Energy,  Bonneville 
Power  Administration,  905  N.E.  11th 
Street,  Portland.  OR  97208 
Phone:  503  230-4053 

RIN:  1901-AA97 


Department  of  Energy  (DOE) 
Departmental  and  Others  (ENDEP) 


Final  Rule  Stage 


889.  RADIATION  PROTECTION  OF  Timetable: 

THE  PUBLIC  AND  THE  ENVIRONMENT 


Action 


Date  FR  Cits 


Action 


Date 


FR  Cite 


Regulatory  Plan:  This  entry  is  Seq.  No. 
28  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1901-AA38 


Interim  Final  Rule 
Final  Action 


02/29/00  65  FR  10685 
03/00/03 


890.  ECONOMIC  DEVELOPMENT 
TRANSFERS  OF  REAL  PROPERTY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  PL  105-85.  sec  3158 

CFR  Citation:  10  CFR  770 

Legal  Deadline:  None 

AlMtract:  This  action  would  establish 
procedures  for  indemnifying  and 
disposing  of  real  property  by  sale  or 
lease  at  the  Department's  defense 
nuclear  facilities  for  the  purpose  of 
permitting  economic  development.  It 
would  also  establish  procedures  for 
reporting  actions  to  Congress,  informing 
those  acquiring  the  property  of  the 
availability  of  indemnification  for 
injury  to  people  or  property  from 
releases  or  threatened  releases  of 
hazardous  materials,  requesting 
indemnification,  and  making  claims  for 
indemnification.  NPRM 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andrew  Duran, 
Realty  Officer.  ME-90,  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington,  DC  20585 
Phone:  202  586-4548 
Email:  andrew.duran@hq.doe.gov 

RIN:  1901-AA82 

891.  NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OR  ACTIVITIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7254 

CFR  Citation:  10  CFR  1040 

l.egal  Deadline:  None 

AlMtract:  This  action  would  amend  the 
definition  of  "program." 

Timetable: 


Action 


FR  Cite 


12/06/00  65  FR  76459 


NPRM  Comment  01/05/01 

Period  End 

Final  Aiction  12/00/02 

Final  Action  Effective  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Wyatt, 

Department  of  Energy,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585 

Phone:  202  586-2256 

Fax:  202  586-0888 

Email:  sharon.wyatt@hq.doe.gov 

RIN:  1901-AA86 

892.  REIMBURSEMENT  FOR  COSTS 
OF  REMEDIAL  ACTION  AT  ACTIVE 
URANIUM  AND  THORIUM 
PROCESSING  SITES:  TECHNICAL 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Autt>ority:  42  USC  2296a  et  seq 

CFR  Citation:  10  CFR  765 

Legal  Deadline:  None 

Abstract:  This  action  would  adopt 
several  technical  and  administrative 
amendments  to  the  procedural 


Hnal  Rule  Stage 


regulations  governing  the 
reimbursement  of  remedial  action  costs 
at  active  uranium  and  thorium 
processing  sites.  The  original  legislation 
authorizing  the  program  has  been 
amended  three  times  to  increase  the 
amounts  authorized  for  reimbfltsement, 
extend  certain  program  dates,  and  make 
other  technical  corrections.  The 
amendments  to  10  CFR  part  765  will 
reflect  the  legislative  amendments  and 


make  other  technical  corrections  that 
have  been  identified  since  the  original 
rule  was  issued. 

Tlmetabla: 


Action 


FR  CM* 


Final  Rule  12/00/02 

Regulatory  Flexibinty  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact  David  E.  Mathes, 
Leader,  Albuquerque/Nevada  Team, 
Department  of  Energy,  Small  Sites 
Closure  Office  (EM-34),  Cloverleaf 
Building,  19901  Germantown  Road, 
Germantown,  MD  20874-1290 
Phone:  301  903-7222 

RIN:  1901-AA88 


Department  of  Energy  (DOE) 
Departmental  and  Others  (ENDEP) 


Long-Term  Actions 


893.  ANNOTATION  OF  LAND 
RECORDS  FOR  REMEDUTED 
PROPERTIES  IN  THE  URAMUM  MILL 
TAIUNGS  REMEDIAL  ACTION 
PROJECT  (UMTRA) 

Priority:  Substantive,  Noi^ignificant 

Legal  Authority:  PL  95-604.  sec  104(d); 
PL  104-259,  sec  4(a) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  Under  section  104(d)  of  the 
Uraniiun  Mill  Tailings  Radiation 
Control  Act  of  1978,  the  Department  of 
Energy  (DOE)  is  required  to  issue 
appropriate  rules  and  regulations 
concerning  the  annotation  of  land 
records  of  designated  inactive  uranium 
mill  sites  and  vicinity  properties 
included  for  remedial  action  under  the 
Act.  The  annotation  is  intended  to 
ensure  that  future  purchasers  of 
remediated  inactive  uranium  mill  sites 
and  vicinity  properties  will  be  notified, 
prior  to  such  purchase,  of  the  condition 
of  the  land. 


Timetable: 


Action 


FR  CM* 


NPRM 
Final  Action 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Federal 

Additional  Information:  Public  Law 
104-259,  signed  into  law  on  October  9, 
1996,  amended  the  annotation 
requirement  to  provide  for  States  to 
receive  certification  from  the  Secretary 
for  "a  program  which  would  achieve 
the  purposes"  of  the  annotation  under 
section  104(d)  of  the  UMTRCA  in 
regards  to  vicinity  properties.  Letters 
have  been  sent  to  the  affected  States 
regarding  the  amendment  language. 

Agency  Contact:  David  E.  Mathes, 
Leader,  Albuquerque/Nevada  Team, 
Department  of  Energy,  Small  Sites 
Closure  Office  (EM-34),  Cloverleaf 
Building,  19901  Germantown  Road. 
Germantown,  MD  20874-1290 
Phone:  301  903-7222 

RIN:  1901-AA57 


894.  e  COMPUANCE  WITH 
FLOOOPLAIN  AND  WETLAND 
ENVIRONMENTAL  REVIEW 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  EO  11988;  EO  11990 

CFR  Citation:  10  CFR  1022 


04/14/89  54  FR  29732 
To  Be  Determined 


l.egal  Deadline:  None 

Abstract:  This  action  would  revise  the 
Department  of  Energy's  floodplain  and 
weUand  environmental  review 
requirements  to  add  flexibility  and 
remove  imnecessary  procedural 
burdens. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  i.eveis  Affected:  None 

Agency  Contact:  Kathehne  Nakata, 
Department  of  Energy,  Office  of  NEPA 
Policy  and  Compliance,  EH-42,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585 
Phone:  202  586-0801 

RIN:  1901-AA94 


Department  of  Energy  (DOE) 
Departmental  and  Others  (ENDEP) 


Completed  Actions 


895.  GUIDEUNES  FOR  PHYSiaAN 
PANEL  DETERMINATIONS  ON 
WORKER  REQUESTS  FOR 
ASSISTANCE  IN  RUNG  FOR  STATE 
WORKERS'  COMPENSATION 
BENEFITS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7384  et  seq; 
42  USC  2201  and  7101  et  seq;  50  USC 
2401  et  seq 

CFR  Citation:  10  CFR  852 


Legal  Deadline:  None 

Abstract:  This  action  would  establish 
procedures  to  implement  subtiUe  D  of 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000  imder  which  a  DOE  contractor 
employee  or  the  employee's  estate  can 
seek  assistance  from  DOE  in  filing  a 
claim  with  the  appropriate  State 
workers'  compensation  system  based  on 
an  illness  or  death  caused  by  exposure 


to  a  toxic  substance  during  the  course 
of  employment  at  a  DOE  facility. 

Timetable: 


Action 


FR  CMa 


NPRM 
Final  Action 


09/07/01   66  FR  46742 
08/14/02  67  FR  52841 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Leveia  Affected:  None 
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DOE— ENDEP 


Completed  Actions 


Agency  Contact:  Kate  Kimpan,  Office 
of  Worker  Advocacy,  EH-8.  Department 
of  Energy,  100  Independence  Avenue, 
SW..  Washington.  DC  20585 
Phone:  202  586-3997 

RIN:  1901-AA90 

MS.  REVISION  OF  ACS^  CONTROL 
AREA  SERVICE  RATE:  GENERATION 
IMBALANCE  SERVICE  RATE 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrtty:  PL  96-501,  sec  7;  PL 
102-486.  sec  824k(i)(2) 

CFR  Citation:,  None 

Legal  Deadiina:  None 

Abatract:  BPA's  Transmission  Business 
Line  (TEL)  announces  its  proposal  to 
revise  the  Generation  hnbalance  Service 
rate  (rate)  foimd  in  its  2002 
Transmission  and  Ancillary  Service 
Rate  Schedules.  Schedule  ACS-02. 
Generation  Imbalance  Service  is  taken 
when  there  is  a  difference  between 
scheduled  and  actual  energy  delivered 
from  a  generation  resource  in  the  BPA 
Control  Area  during  a  schedule  hour. 


The  existing  Generation  Imbalance 
Service  rate  was  established  in  BPA's 
TR-02  2002  Transmission  Rate 
Proceeding  and  subsequently  was 
approved  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  use 
during  the  October  1.  2001  to 
September  30,  2003  rate  period.  The 
current  rate  charges  the  higher  of  BPA's 
incremental  cost  for  energy  plus  10 
percent  or  100  mills/kWh  for 
imbalances  outside  the  Deviation  Band 
when  the  actual  energy  delivered  from 
a  resource  in  a  schedule  hour  is  less 
than  the  energy  scheduled  for  that 
hour. 

The  TBL  believes  that  wind  generation 
resources  are  not  able  to  accurately 
predict  generation  and  respond  to 
dispatch  instructions  during  the 
delivery  hour,  and  that  charging  the 
100  mill  floor  rate  may  have  deleterious 
effects  on  the  development  of  wind 
generation  resources  in  the  BPA 
Control  Area.  Therefore,  TBL  proposes 
to  eliminate  the  100  mill/kWh  floor  rate 
when  applying  the  rate  to  wind 
generation  resources.  This  will  result  in 


the  Generation  Imbalance  Service  rate 
for  wind  generation  resources  being 
BPA's  incremental  cost  for  energy  plus 
10  percent.  All  other  aspects  of  the 
existing  Generation  Imbalance  Service 
rate  are  unchanged. 

TImatal)la: 


Action 


FR  CH* 


04/17/02  67  FR  18871 
07/15/02  67  FR  18871 


Proposed  Record  of 

Decision 
Final  Record  of 

Decision 

Regulatory  Flexibility  Analyala 
Required:  No 

Government  Levala  Affected:  Local, 
Tribal,  Federal 

Agency  Contact:  Mary  A.  Dalton, 
Transmission  Rates  Manager, 
Department  of  Energy,  Bonneville 
Power  Administration,  P.O.  Box  491, 
5411  NE  Highway  99.  Vancouver,  WA 
98663 

Phone:  360  418-8270        ' 
Email:  madalton@bpa.gov 

RIN:  1901-AA92 


Department  of  Energy  (DOE) 

Office  of  Procurement  and  Assistance  Management  (PR) 


Proposed  Rule  Stage 


897.  RNANCIAL  ASSISTANCE 
REGULATION:  ADMINISTRATIVE 
REQUIREMENTS  RELATED  TO  FOR- 
PROFTT  ORGANIZATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7173 

CFR  Citation:  10  CFR  600 


None 

Abstract:  This  action  seeks  comments 
on  whether  to  issue  a  rule  that 
prescribes  administrative  requirements 
for  financial  assistance  awards  tailored 
specifically  to  for-profit  organizations. 

Thnatabla: 


FR  CH* 


ANPRM 

05/0eA)1   66  FR  23197 

NPRIUl 

03AXV03 

Final  Action 

11/00A)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMas  Affected:  No 

Government  l-evela  Affected:  None 

Agency  Contact:  Trudy  Wood, 
Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management.  1000 


Independence  Avenue  SW., 
Washington.  DC  20585 
Phone:  202  586-5625 
Email:  trudy.wooddpr.doe.gov 

RIN:  1991-AB57 

898.  ENERGY  DEPARTMENT  MOTOR 
VEHICLE  FLEET  FUEL  EFFICIE|i<CY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201 

CFR  Citation:  48  CFR  947;  48  CFR 
970.52 

l.egai  Deadline:  None 

Abatract:  This  action  would  implement 
sections  403  and  505  of  Executive 
Order  13101,  Greening  the  Government 
through  Federal  Fleet  and 
Transportation  Efficiency. 

Timetabto: 


Action 


FR  CHe 


NPRM  02AXy03 

Regulatory  FlexibHIty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Lavsto  Affacfed:  None 


Agency  Contact:  Richard  B.  Langston, 
Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000, 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-8247 
Email:  richard.langston@pr.doe.gov 

RIN:  1991-AB59 

899.  DEAR:  PART  970  REWRITE 
CONTINUATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201 ;  42  USC 
7254 

CFR  Citation:  48  CFR  970;  48  CFR  901 
to  952 

Legal  Deadiina:  None 

AlMtract:  This  action  would  revise  part 
970  and  related  parts  of  DEAR  to 
eliminate  provisions  that  are 
unnecessary,  obsolete,  or  duplicated 
elsewhere  in  title  48. 


Action 


FR  CHe 


Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 


Agency  Contact:  Michael  Fishetti, 
Procurement  Analyst,  Department  of 
Energy,  Office  of  Prooirement  and 
Assistance  Management,  1000 


Independence  Avenue,  SW.. 
Washington,  DC  20585 
Phone:  202  586-8192 

RIN:  1991-AB60 


Department  of  Energy  (DOE) 

Office  of  Procurement  and  Assistance  Management  (PR) 


Rnai  Rule  Stage 


900.  DEAR:  RECYCLING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7254;  42  USC 
486(c) 

CFR  Citation:  48  CFR  923;  48  CFR 
970.52;  48  CFR  970.23 

Legal  Oaadllna:  None 

Abstract:  This  action  woidd  implement 
E.O.  13101,  Greening  the  Govenunent 
llirough  Recycling,'  Waste  Prevention, 
and  Federal  Acquisition.  It  would 
increase  the  procurement  of  products 
containing  recycled  materials  and 
reduce  waste  generation  at  DOE 
facilities. 


901.  ORGANIZATIONAL  CONFLICT  OF 
INTEREST  DISCLOSURE 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  42  USC  7254 

CFR  Citation:  48  CFR  909;  48  CFR  970 

Legal  Oaadllna:  None 

Abstract:  This  action  woidd  amend 
provisions  that  cover  organizational 
conflicts  of  interest  and  purchases  from 
affiliated  sources  to  protect  the 
Department  in  transactions  involving  a 
DOE  M&O  contractor  and  its  affiliates. 

TImatabte: 


902.  ACQUISITION  REGULATION: 
PAYMENT  OF  FEE  RELATING  TO 
SECURITY  ISSUES/CONOmONAL 
PAYMENT  OF  FEE 

Priority:  Substantive,  Nonsignificant 

il  Authority:  42  USC  7254;  40  USC 


486(c) 

CFR  Citation:  48  CFR  970 

Legal  Deadline:  None 

AlMtract  This  action  woiUd  make  the 
payment  oi  fees  to  the  Department's 
major  operating  contractors  conditional 
on  meeting  safegiiard  and  security 
requirements. 


TimaiaDia: 

NPRM 
Final  Action 

Dale         FRCne 

1(V13«9  64  FR  55453 
01/0(V03 

iimvoBie: 

Action 

NPRM 
Final  Action 

Dale         FR  Cite 

11/30W)  65  FR  71292 
02/00A)3 

Action 

NPRM 
Final  Action 

Dale         FRCile 

02/01/01   66  FR  8560 
02AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Richard  B.  Langston, 
Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-8247 
Email:  richard.langston9pr.doe.gov 

RIN:  1991-AB47 


Regulatory  Flexibility  Anaiyals 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Robert  M.  Webb, 
Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-8264 

RIN:  1991-AB52 


Regulatory  Flexibility  Analyaia 
Required:  No 

Govemmem  l.evels  Affected:  None 

Agency  Contact:  Michael  L.  Righi, 
Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-8175 

RIN:  1991-AB54 


Department  of  Energy  (DOE) 

Office  of  Procurement  and  Assistance  Management  (PR) 


Long-Term  Actions 


NPRM 


02AXV03 


903.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12549;  EO  12689; 
PL  103-355,  sec  2455 

CFR  Citation:  10  CFR  1036 

Legal  Deadline:  None 


AlMtract:  This  Govemmentwide 
rulemaking  proposes  changes  to  clarify 
and  simplify  the  debarment  and 
suspension  process  and  drug-free 
workplace  requirements. 

Timetable: 


Action 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 


01/23/02  67  FR  3265 
03/25A)2 


Regulatory  Flexibility  Analysis 
Rsquired:  No 

Small  Emities  Affected:  No 

Govemmem  Levels  Affsctsd:  None 

Agency  Contact  Cynthia  Yee, 
Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-1140 

RIN:  1991-AB56 
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Department  of  Energy  (DOE) 

Office  Of  Procurement  and  Assistance  Management  (PR) 


Completed  Actions 


904.  DEAR:  PATENT  RIGHTS 
Priority:  Substantive,  Nonsignificant 

Authority:  42  USC  7254;  40  USC 


rights  to  reflect  the  current  practices 
employed  in  its  major  facility  contracts. 


486(c) 

CFR  Citation:  48  CFR  927;  48  CFR  970 

Legal  Deadline:  None 

Abstract:  This  action  would  update  the 
Department's  regulations  on  patent 


Action 


FR  Cite 


11/15/00  65  FR  68932 
07/25/02  67  FR  48568 


Interim  Final  Rule 
Final  Action 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact  Robert  M.  Webb, 
Procvu«ment  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 
Phone:  202  586-8264 

RIN:  1991-AB55 


Department  of  Energy  (DOE) 
Office  of  General  Counsel  (OGC) 


Rnal  Rule  Stage 


905.  CONDUCT  OF  EMPLOYEES 

Priority:  Info./Admin./Other 

Legal  Authority:  42  USC  7211  et  seq; 
PL  103-160.  sec  3161;  EO  12674 

CFR  Citation:  10  CFR  1010;  5  CFR 
2635 

LAgal  Deadline:  None 

Abstract:  The  DOE  regulation  on 
conduct  of  employees  needs  to  be 
revised  to  reflect  the  issuance  of  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (5 
CFR  2635)  and  the  repeal  of  conflict- 
of-interest  provisions  formerly 
applicable  to  DOE  employees. 

Timetable: 


Action 


FR  Cita 


Interim  Final  Rule 
Final  Action 


07/05/96  61  FR  35085 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Susan  Beard,  Acting 
Assistant  General  Counsel  for  General 
Law,  Department  of  Energy,  Office  of 
General  Counsel,  1000  Independence 
Avenue  SW..  Washington,  DC  20585 
Phone:  202  586-1522 

RIN:  1990-AA19 

906.  CLAIMS  FOR  DAMAGES 
AGAINST  DEPARTMENT  OF  ENERGY 
EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  5  USC  301;  28  USC 
2672;  42  USC  7101  et  seq 

CFR  Citation:  10  CFR  1014 

l.egai  Deadline:  None 

Abstract:  This  action  would  provide 
for  the  indemnification  of  employees  or 
former  employees  of  the  Department  of 


Energy  who  are  personally  liable  to  pay 
damages  for  their  official  acts  or 
omissions  as  a  result  of  an  adverse 
judgment  or  settlement. 

Timetable: 


Action 


FR  one 


Interim  Final  Rule 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Susan  Beard,  Acting 
Assistant  General  Counsel  for  General 
Law,  Department  of  Energy.  Office  of 
General  Counsel,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585 
Phone:  202  586-1522 

RIN:  1990-AA26 

[FR  Doc.  02-27760  Filed  12-06-02;  8:45  am) 

mUJNG  CODE  6450-01-8 


Mofklay, 
December  %  2002 


Part  Vra 


Department  of 
Health  and  Human 
Services 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

21CFRCI1.I 

42  CFR  Chs.  I-V 

45  CFR  SutMMe  A;  SuMMe  B,  Cfw.  N. 
M,«ldXM 

Unified  AgeiMta  Of  Federal  Reguletory 
and  DereguMory  Actione 

AGENCY:  OfBce  of  the  Secretary,  HHS. 

ACTION:  Semiannual  agenda. 

summary:  The  Regulatory  Flexibility  Act 
of  1980  and  Executive  Citdm  12866 
require  the  semiannual  publication  of 
an  inventory  of  all  rulemakings  that  will 
be  under  development  or  review.  The 
purpose  of  this  effort  is  to  encourage 
public  participation  in  the  regulatory 
process  by  providing,  at  an  early  stage, 
summarized  information  about 
regulatory  actions  that  the  Department 


is  working  on.  All  persons  interested  in 
communicating  to  the  Department  their 
views  on  the  rulemakings  prospectively 
outlined  below  are  invited  to  do  so. 

FOR  RJRTHER  MFORMA-nON  CONTACT:  Ann 
C.  Agnew,  Executive  Secretary, 
Department  of  Health  and  Human 
Services.  Washington.  DC  20201. 

SUPPLEMENTARY  MFORMATION:  The 
capsulized  information  provided  below 
reflects  an  effort  to  present  for  public 
scrutiny  a  forecast  of  the  rulemaking 
activities  that  the  Department  expects  to 
undertake  over  the  foreseeable  future. 
We  focus  primarily  on  those  areas  of 
work  expected  to  result  in  publication 
of  an  advance  notice  of  proposed 
rulemaking,  a  notice  of  proposed 
ndemaking,  or  a  final  rule  within  the 
next  12  months.  (Also  included  in 
several  "long-term  actions"  sections  are 
summaries  of  actions  that  we  will 
probably  not  take  any  earlier  than  12 
months  after  publication  of  the  agenda.) 
We  welcome  hearing  the  views  of  all 
concerned  with  regard  to  all  of  these 


plaimed  rulemakings.  Comments  may 
be  directed  to  the  agency  officials  cited 
in  each  of  the  siunmaries,  or.  if  early 
attention  at  the  Secretary's  level  is 
believed  to  be  warranted,  comments 
shoiild  be  directed  to:  Ann  C.  Agnew, 
Executive  Secretary  to  the  Department, 
Room  603H,  200  Independence  Avenue 
SW..  Washington.  DC  20201. 

The  Office  of  Management  and  Budget 
requires  that  Ml  editions  of  the  agenda 
be  augmented  by  a  regidatory  plan, 
highlighting  the  most  important 
regidatory  actions  under  development 
by  the  Department.  Our  Plan  appears  in 
part  n  of  diis  issue  of  the  Federal 
Register,  along  with  those  of  other 
Departments  and  agencies.  Our  Plan 
entries  are  listed  in  the  table  of  contents 
below,  and  are  denoted  by  a  bracketed 
bold  reference,  which  directs  the  reader 
to  the  appropriate  sequence  number  in 
partn. 

Dated:  September  27,  2002. 
AnnC.  Agnew, 

Executive  Secretary  to  the  Department. 


Office  of  the  Secretary— Proposed  Rule  Stage 


Sequence 
Numtwr 


907 
906 

909 
910 


TM* 


Safe  Hartxx  for  Anangements  Involving  Federally  Qualified  Health  Centers 

Tax  Refund  Offset  

Claims  Collection 

Salaiy  Offset 


Regulation 

Identification 

^4umber 


0991-AB06 
0991-AB17 
0991-AB18 
0991-AB19 


Office  of  the  Secretary — Final  Rule  Stage 


911 
912 
913 
914 
915 


Shared  Risk  Exception  to  tf»  Sate  Haitxx  Provisions 

Sate  HartXK  fof  Waiver  of  Beneficiafy  Coinsurance  and  Deductt>le  Amounts  for  a  Medicare  SELECT  Policy 

Administrative  Wage  Garnishment 

US  Exchange  Visitor  Programs;  Request  for  Waiver  of  the  Two- Year  Foreign  Residence  Requirement  

Implementalion  of  the  Equal  Access  to  Justice  Act  in  Agency  Proceedings 


0991-AA91 
0991-AB16 
0991-AB20 
0991-AB21 
0991-AB22 


Office  of  the  Secretary — Long-Term  Actions 


'jwquBiKe 
Number 


916 
917 
918 

919 


TMe 


Revisions  to  42  CFR  Part  1003 

Civil  Money  Penalty  Sate  Harbor  To  Protect  Payment  of  Medfcare  and  Modignp  Premiums  for  ESRD  Beneficiaries 

Amendmg  ttie  Re$Mafions  Governing  NorKiscriminalion  on  the  Basis  of  Race,  Color,  Nabonai  Origin,  Handicap. 
Sex.  and  Age  To  Conform  to  the  Civl  RigMs  Restoration  Act  of  1967  _ _ 

Goverrwnentwide  Debarment  and  Suspertsion  (Nonprocurement)  and  Govemmentuwde  Requiremants  for  Drug- 
Free  Wortcplace  (Grants)  


Regulation 

I  iJn  MaUlu  i>alrt— 

KKNiWicauon 
Number 


0991-AB03 
0991-AB04 

0991-AB10 

0991-AB12 
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Office  of  the  Secretary— Completed  Actions 


Sequence 
Number 


920 
921 


Tide 


Modifications  to  Standards  for  Privacy  of  Individually  Identifiable  Health  Information 
Implementing  the  Biotenwism  Prevention  and  Response  Act  of  2001  


Sut>stance  Abuse  and  Mental  Health  Services  Administration — Long-Term  Actions 


Centers  for  Disease  Control  and  Prevention— Proposed  Rule  Stage 


Sequence 
Number 


923 
924 


Titte 


Control  of  Communicabte  Diseases  (Rag  Plan  Saq  No.  29) 

Amendments  to  Quality  Assurance  and  Administrative  Provision  for  Approval  of  Respiratory  Protective  Devices 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Centers  for  Disease  Control  and  Prevention— Final  Rule  Stage 


Sequence 
Number 


925 
926 


Title 


Regulation 

Identification 

Number 


0991 -ABU 
0991-AB15 


Regulation 

Identification 

Numt)er 


Regulation 

Identification 

Numt)er 


0920-AA03 
0920-AA04 


Procedures  for  Designating  Classes  of  Employees  as  Men*ers  of  the  Special  Exposure  Cohort  Under  the  Energy 

Employee  Occupational  Illness  Compensation  Act  of  2000 

Possession,  Use,  and  Transfer  of  Select  Agents  (Rag  Plan  Saq  No.  30)  .■■■ 


Regulation 

Iderrtification 

Number 


0920-AA07 
0920-AA08 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Registsr. 

Centers  for  Disease  Control  and  Prevention — Completed  Actions 


Sequerx^e 
Number 


927 


Trtte 


Methods  for  Estimating  Radiation  Dose  and  Guidelines  for  Assessing  Probability  of  Cancer  for  Energy  Employees 
Occupational  Illness  Compensation  Program 


f^egulation 

Identification 
Number 


0920- AA05 


Departmental  Management— Completed  Actions 


Sequence 
Numt)er 


928 
929 


Trtte 


Imptontentation  of  the  Equal  Access  to  Justice  Act  in  Agency  Proceedings 
Administrative  Wage  Garnishment — - 


Regulation 

Identification 

Number 


0990-AA02 
0990-AA05 


Food  and  Dnjg  Administration— Prerule  Stage 
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Food  and  Drug  Administration— Proposed  Rule  Stage 


SequefKe 
Number 


931 
932 
933 
934 

936 

936 

937 
938 
939 
940 
941 

942 

943  [ 

944  j 

945     : 

946 

947 
948 
949 
950 


References 


Estabtishment  Registration  and  Listing  for  Drugs  and  Biotogics 

Safety  Reporting  Requirements  for  Human  Drug  and  Biological  Products  (Rag  Plan  Seq  Mo.  31)  

Blood  Initiative  

Applications  for  FDA  Approval  to  Martwt  a  New  Dmg;  Complete  Response  Letter,  Amendments  to  Unapproved 
Applications » 

Current  Good  Manufacturing  Practice  for  Medicated  Feeds 

Current  Good  I^Aanufacturing  Practice  in  Manufacturing.  Packing,  or  Holding  Dietary  Ingredients  and  Dietary  Sup- 
plements (Reg  Ptan  Seq  No.  32)  

Requirements  Pertaining  to  Sampling  Services  and  Private  Laboratories  Used  in  Connection  With  Imported  Food 

Control  of  Salmonella  Enteritidis  in  Stiell  Eggs  During  Production  and  Retail  (Reg  Ptan  Saq  No.  33)  

Institutioruil  Review  Boards:  Registration  Requirements 

Cfironic  Wasting  Disease:  Control  of  Food  Products  and  Cosmetics  Derived  From  Exposed  Animal  Populations 

Exception  From  General  Requirements  for  Informed  Consent;  Request  for  Comnwnts  and  Infomnation  (Reg  Ptan 
SmiNo.  34)  •• 

Bar  Code  Label  Requirements  for  Human  Drug  Products  (Rag  Ptan  Saq  No.  35) ..■—. 

Medical  Devices;  Patient  Examination  and  Surgeons'  Gloves;  Adulteration 

Amendments  to  ttie  Performance  Standard  for  Diagnostic  X-Ray  Systerrvs  and  Their  Major  Components  

Administrative  Detention  (Reg  Ptan  Saq  No.  36) 

Establishment  and  Maintenance  of  Records  to  Identify  Immediate  Previous  Source  and  Immediate  Subsequent 
Recipient  of  Foods  (Rag  Ptan  Saq  No.  37)  

Registration  of  Food  and  Animal  Feed  Facilities  (Rag  Ptan  Saq  No.  38) 

Establishment  of  Prior  Notification  Requirement  for  Ail  Imported  Food  Shipments  (Rag  Ptan  Saq  No.  39)  

Requirements  for  Liquid  Medicated  Feed  and  Free-Choice  Medicated  Feed  

Applications  for  FDA  Approval  to  Mari<et  a  IMew  Drug:  Patent  Listing  Requirements  and  Application  of  30-Month 
Stays  on  Approval  of  Abbreviated  New  Dnig  Applications  (Reg  Plan  Seq  No.  40) 

in  boidtace  appear  in  the  Regutatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Ragister. 

Food  and  Drug  Administration — Final  Rule  Stage 


Regutation 

Identification 

Number 


0910-AA49 
0910-AA97 
0910-AB26 

0910-AB34 
0910-AB70 

0910-AB88 
0910-AB96 
0910-AC14 
0910-AC17 
0910-AC21 

0910-AC25 
0910-AC26 
0910-AC32 
0910-AC34 
0910-AC38 

0910-AC39 
0910-AC40 
0910-AC41 
0910-AC43 

0910-AC48 


951 
952 
953 
954 
955 
956 
957 

958 

959 
960 
961 
962 
963 
964 
965 
966 
967 


HOl"Bf80C©8 


Over-the-Counter  (OTC)  Dmg  Review  

Investigational  New  Drugs:  Export  Requirements  for  Unapproved  New  Drug  Products 

Determination  That  Informed  Consent  Is  Infeasible  or  Is  Contrary  to  the  Best  Interest  of  Recipients 

Labeling  for  Human  Prescription  Drugs;  Revised  Format  (Rag  Ptan  Saq  No.  41) 

Revisions  to  the  General  Safety  Requirements  for  Biological  Products;  Final  Rule 

Supplements  and  Ottier  Changes  to  an  Approved  Application 

Food  Labeling:  Trans  Fatty  Acids  in  Nutrition  Labeling,  Nutrient  Content  Claims,  and  Health  Claims  (Rag  Ptan 

Saq  No.  42) .; 

CGMPs  for  Blood  and  Blood  Components:  l^tification  of  Consignees  and  Transfusion  Recipients  Receiving  Blood 

and  Blood  Components  at  Increased  Risk  of  Transmitting  HCV  (Lookback)  (Rag  Ptan  Saq  No.  43)  

AntibiotK  Resistance  Labeling  _ 

Requirements  for  Submission  of  Labeling  for  Human  Prescriptkxi  Drugs  and  Biotogks  in  Electronic  Format  

Additional  Safeguards  tor  Chiklren  in  Clink;:al  Investigations  of  FDA  Regulated  Products 

Aluminum  in  Large-  and  Small-Volume  Parenterals  Used  in  Total  Parenteral  Nutritkxi  

Toll-Free  Number  for  Reporting  Adverse  Events  on  Labeling  for  Human  Drugs  (Rag  Ptan  Saq  Ma  44)  

Records  and  Reports  CorKernir>g  Experience  With  Approved  New  Animal  Drugs 

Presubmission  Confererx^s  

Regulation  of  Carcinogenic  Compounds  Used  in  Food-Producing  Animals;  Definitkm  of  "1^  Residue"  

Bioavailability  and  Bioequivalence  Requirements  

in  boldface  appear  in  the  Regulatory  Ptan  in  part  II  of  this  issue  of  the  Fadaral  Ragtotar. 


0910-AA01 
0910-AA61 
0910-AA89 
0910-AA94 
0910-AB51 
0910-AB61 

0910-AB66 

0910-AB76 
0910-AB78 
0910-AB91 
0910-AC07 
0910-AC18 
0910-AC35 
0910-AO2 
0910-AC44 
0910-AC45 
0910-AC47 
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Food  and  Drug  Administration — Lor»g-Term  Actions 


970 
971 

972 
973 
974 


Infant  Fonnute:  Requifements  Pertaining  to  Good  Manufacturing  Practtce,  Quality  Control  Procedufes,  Qiiality  Fac- 
tors, Notiffcatton  Requirements,  and  Records  and  Reports 

Investigational  Use  New  Animal  Drug  Regulations  (Section  610  Review) 

Eligibility  DetemiinatkKi  for  Donors  of  Human  CeHs,  Tissues,  and  CeHuter  and  Tissue-Based  Products  (HCT/Ps) 

Current  Good  Tissue  Practfce  for  Manufacturers  of  Human  Cells.  Tissues,  and  CeHuter  and  Tissue-Based  Prod- 
ucts (HCT/Ps);  Inspection  and  Enforcement „ 

Premarket  Nottee  Concerning  Bwengineered  Foods 

Use  of  Materials  Derived  From  Bovine  and  Ovine  Animals  in  FDA-Regulatad  Products - 

Mednal  Devwes;  Anesthesiotogy  Devices;  Proposed  Rectessiffcation  of  Pressure  Regutetors  for  Use  Wrth  Medkai 
Oxygen ♦ "• 


0910-AA04 
0910-AB02 
0910-AB27 

0gi0-AB28 
0910-AC15 
0910-AC19 

0910-AC30 


Food  and  Drug  Administration— Completed  Actions 


975 
976 
977 

978 

979 


Use  of  Ozone-Depleting  Substances 

Food  Additives:  Food  Contact  Substances  Notificatton  System  

Efficacy  Evklence  Needed  for  Products  To  Be  Used  Against  Toxfc  Substances  When  Human  Studtas  Are  Uneth- 

icai 

Revocatk>n  of  Condittons  for  Marketing  Digoxin  Products  for  Oral  Use 

Postmarket  SurveNtence 


Regulation 

Identification 

Number 


0910-AA99 
0910-AB94 

0910-AC05 
0910-AC12 
0910-AC31 


Food  and  Dnig  Administration— Discontinued  Entries 


Regutation 

IderitifuatkHi 

Number 


0910-AB24 

0gi0-AB95 
0910-AC04 
0910-AC20 
0910-AC33 


TiNa 


FDA  Export  Reform  and  Enhancement  Act  of  1996;  Reporting  and  Record- 
keeping Requirements  for  Unapproved  or  Vk>tetive  Products  Imported  for 
Further  Processing  or  Incorporatkxi  and  Later  Export 

Marking  Requirements  for  and  Prohibittons  on  the  Reimportatkxi  of  Imported 
Food  Products  That  Have  Been  Refused  Admisston  Into  the  United  States 

Status  Reports  of  Distribution  and  Use  Infonnatton  for  Antimterobial  Animal 
Drug  Products  Used  in  Food-Producing  Animals 

Postmariteting  Reports  of  Substandard  or  Ineffective  Bulk  Ingredients  and 
Bulk  Ingredients  From  Unapproved  Sources 

Redacting  510(k)  Submisskxis  


Date 


08/02/2002 

08/02/2002 
07/31/2002 
08/02/2002 
09/18/2002 


Comments 


Withdrawn 

Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 


Health  Resources  and  Services  Administration— Proposed  Rule  Stage 


980 

981 
982 


Ua^onai  Practltmner  Date  Bank  for  Adverse  Informatton  on  Physfctens  and  Other  Health  Care  Practittoners:  Med- 
ical Malpractx»  Payments  Reporting  Requirements 

Designatton  of  Medteally  Undersen/ed  Poputetkms  and  Health  Professtonal  Shortage  Areas 

Itatkxial  Pradiltoner  Data  Bank  for  Adverse  Informatton  on  Phystotens  and  Other  Health  Care  Practittoners:  Re- 
porting Adverse  and  Negative  Actions 


Ragutatton 

klentification 

Number 


0906-AA41 
0906-AA44 

0906-AA57 
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Health  Resources  and  Services  Administration — Conipleted  Actions 


Indian  Health  Service — Final  Rule  Stage 


Indian  Health  Service— Connpleted  Actions 


National  Institutes  of  Health — Proposed  Rule  Stage 


966 
967 
968 
969 


National  Institutes  of  Health — Final  Rule  Stage 


Sequence 
Number 


990 
991 


Title 


^4ational  Institutes  of  Health  Loan  Repayment  Program  for  Research  Generally 

Sctentrfic  Peer  Review  of  Research  Grant  Applications  and  Research  and  Development  Contract  Protects 


National  Institutes  of  Health — Long-Term  Actions 


Office  of  Public  Health  and  Science — Proposed  Rule  Stage 


Sequence 
Number 


993 
994 


Title 


Public  Health  Services  Policies  on  Research  Misconduct  

Human  Subiects  Protection  Regulations:  Institutional  Review  Boards  Registration  Requirements 


Reflation  - 

Identification 

Number 


UrKlergraduate  Sctralarship  Program  Regarding  Professions  Needed  by  the  National  Institutes  of  Health  (NIH) 

Itetional  Institutes  of  Health  (NIH)  Center  Grants  

National  Institutes  of  Health  (NIH)  Training  Grants  

National  Institutes  of  Health  (NIH)  Atds  Research  Loan  Repayment  Program 


0925-AA10 
0925-AA24 
0925- AA28 
0925-AA32 


Regulation 

Identification 

Number 


0925-AA18 
0925-AA20 


Regulation 

Ideritification 

Number 


0940-AA04 
0940-AA06 


HHS 
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Office  of  Public  Health  and  Science— Final  Rule  Stage 


Sequence 
Numt>er 


995 


Sequence 
Number 


997 


OQft 


1000 
1001 
1002 
1003 
1004 
1005 
1006 
1007 
1008 
1009 
1010 
1011 
1012 

1013 
1014 

1015 
1016 
1017 
1018 
1019 
1020 
1021 
1022 
1023 
1024 
1025 
1026 
1027 

1028 

1029 

1030 
1031 
1032 
1033 

1034 
1035 
1036 
1037 
1038 


TMe 


Public  Health  Service  Standards  for  the  Protection  of  Research  Misconduct  Whistlebtowers 


Regulation 

Identification 

Number 


0940-AA01 


Centers  for  Medicare  &  Medicaid  Sen/ices— Proposed  Rule  Stage 


Trie 


Regulation 

Identification 

Number 


End  Stage  Renal  Disease  (ESRD)  Conditions  for  Coverage  (CMS-3818-P)  (Section  610  Review)  (Reg  Plan  S«i 

Crrteria  for  Appwi  of  F«ji^  to  Perform  Covered  Heart.  Liver.  Lung.  Pancreas,  and  Intestinal  Transplants 

(CMS-3835-P) 

Hospice  Care— Conditions  of  Participation  (CMS-3844-P)  • 

Requirements  for  Establishing  and  Maintaining  Medicare  Billing  Privileges  (CMS-6002-P) 

National  Standard  for  Identifiers  of  Health  Plans  (CMS-6017^)  (Reg  Plan  Seq  No.  46) 

Medical  Child  Support  and  Health  Insurance  Coverage  of  Dependent  Children  (CMS-2061-P) 

Medicare  Hospice  Care  Amendments  (CMS-1022-P) •-• 

Supplier  Standards  for  Home  Oxygen,  Therapeutic  Shoes,  Home  Nutrition  Therapy  (CMS-6010-P)  : 

All  Provider  Bad  Debt  Payment  (CMS-1126-P) • ;"""•;;:••"■••■ 

Conditions  of  Participation  of  Intermediate  Care  Facilities  for  Persons  With  Mental  Retardation  (CMS-3046-P)  

Health  Insurance  Refomi:  Claims  Attachments  Standards  (CMS-0050-P)  (Reg  Plan  Sw)  No.  47) 

Rate  of  Reimbursement  of  Photocopy  Expenses  for  Prospective  Payment  System  Providers  (CMS-3055-P) 

Modifications  to  Medicare  Managed  Care  Rules  (CMS-4041-P)  ._• 

Medicare  Inpatient  Disproportionate  Share  Hospital  (DSH)  A«^ostment  Fonnula  (CMS-1171-P) 

Elimination  of  Statement  of  Intent  Procedures  for  Filing  Medicare  Claims  (CMS-1185-P) 

Organ  Procurement  Organization  Conditions  for  Coverage  (CMS-3064-P)  (Rag  Plan  Seq  No.  48)  

Extending  Medicare  Entitlement  When  Disability  Benefit,  Entitlement  Ends  Because  of  Substantial  Gainful  Activity 

(CMS-4018-P)  •" •••••• • 

Update  Interest  Assessment  on  Medicare  Overpayment  and  Underpayment  (CMS-6014-P) 

Use  of  Restraint  and  Seclusion  in  Medicare  and  Medicaid  Participating  Facilities  that  Provide  Inpatient  or  Residen- 
tial Care  (CMS-2130-P)  (Reg  Plan  Seq  No.  49) ••• —"""""""- 

Payment  for  Respiratory  Assist  Devices  with  Bi-Level  Capability  and  a  Back-Up  Rate  (CMS-1167-P)  

Self-Declaration  of  Citizenship  (CMS-2065-P) •••• 

Pemiitting  Premium  Reductions  as  Additional  Benefits  Under  Medicare+Choice  Plans  (CMS-6016-P) 

Prospective  Payment  System  for  Psychiatric  Hospitals  (CMS-f2l3-P)  (Reg  Plan  Sm|  Na  50) 

Provider  Reimbursement  Determinations  and  Appeals  (CMS-1727-P)  

SCHIP;  Purchase  of  Family  Coverage— Benefit  Flexibility  in  Parent  Coverage  (CMS-2148-P) 

Request  for  Infonnation  on  Benefit-Specific  Waiting  Periods  (CMS-2150-N)  

Revisions  to  the  Medicare  Appeals  Process  (CMS-4004-P)  (Reg  Plan  Seq  Na  51) 

DMERC  Service  Areas  and  Related  Matters  (CMS-1219-P)  

Revisions  to  Conditions  for  Coverage  for  Ambulatory  Surgical  Centers  (CMS-3887-P) 

Medicaid  Coverage  Rules  for  Inmates  of  Public  Institutions  (CMS-2077-P) 

Targeted  Case  Management  (CMS-2061-P)  ■••••• • "•••■•■•":■;•; V'" 

Health  Coverage  Portability:  Tolling  Certain  Time  Periods  and  Interactions  With  Family  and  Medical  Leave  Act 

/^■uje_oiftft.p\  

Prospective  Payiri^'ni'  Si^'ai^' cin^^  for  SWIIed  Nursing  Facilities-Update  for  FY  2004  (CMS- 
1469-P)  (Reg  Plan  Seq  No.  52) "■  ■^".IlV^ii" 

Changes  to  the  Hospital  Outpatient  Prospective  Payment  System  and  Calendar  Year  2004  Payment  Rates  (CMS- 
1471-P)  (Reg  Plan  Seq  No.  53) 

Prospective  Payn>ent  System  for  Long-Tenn  Care  Hospitals:  FY  2004  (CMS-1472-P) 

Home  Health  Prospective  Payment  System  Rate  Update  for  FY  2004  (CMS-1473-NC) 

Prospective  Payment  System  for  Inpatient  Rehabilitation  Hospitals  (CMS-1474-P) '::i'.l"'":~',^''Ji^ 

Revisions  to  Payment  Policies  Under  the  Physician  Fee  Schedule  for  Calendar  Year  2004  (CMS-1476-P)  (Reg 

Plan  Seq  No.  54) V^lioV^'^oV 

Nondiscrimination  In  Post-Hospital  Referral  to  Home  Health  Agencies  and  Other  Entities  (CMS-1224-P) 

Medicaid  Honoe  and  Community-Based  Sennces  Waivers  (CMS-2162-P) 

Ticket  to  Work  Medfcaid  Infrastnjcture  Grant  (CMS-2165-N) — •• 

Revisions  to  Average  Wholesale  Prfce  Methodology  (CMS-1229-P)  (Reg  Plan  Seq  Mo.  55)  ., 

Criteria  for  Detemiining  Whether  a  Dmg  is  Consklered  Usually  SeH-Administered  (CMS-1228-P) 


0938-AG82 

0936-AH17 

0938-AH27 

0938-AH73 

0938-AH87 

0938-AI21 

0936-AJ36 

0938-AJ98 

0938-AK02 

0938- AK23 

0938-AK62 

0938-AK68 

0938-AK71 

0938-AK77 

0938-AK79 

0938-AK81 

0938-AK94 
0938-AL14 

0938-AL26 
093e-AL27 
0938-AL33 
0938-AL49 
0938-AL50 
0938-AL54 
0938- AL62 
0938-AL64 
0938-AL67 
0938- AL76 
0938- AL80 
0938-AL85 
0938-AL87 

0938-AL88 

0938-AL90 

0938-AL91 
0938-AL92 
0936-AL94 
0938-AL95 

093e-AL96 
0938-AM01 
0938-AM05 
0938-AM11 
0938-AM12 
093fr-AM13 
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Centers  for  Medicare  &  Medicaid  Services — Proposed  Rule  Stage  (Continued) 


Sequence 
Nunber 


1039 
1040 
1041 
1042 


Tifle 


Electronic  Medicare  Claims  Submission  (CMS-OOOe-P)  (Rag  Plan  S«q  No.  56)  

Liability  of  Third  Parties  to  Pay  for  Care  and  Services  (CMS-2080-P)  

Medicaid  Definition  of  QuaJIfied  Speech  Pathologists  and  Audiologists  (CMS-2132-P) 
Medicaid  Estate  Recoveries  (CMS-2083-P)  


Regulation 

Idorrtification 

Number 


0938-AM22 
0938-AM24 
0938-AM26 
0938-AM30 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral 

Centers  for  Medicare  &  Medicaid  Services — Tinai  Rule  Stage 


Sequence 
Number 


1043 
1044 
1045 
1046 
1047 

1048 
1049 
10S0 
1051 

1052 

1053 
1054 

1065 

1056 
1057 

1058 

1059 
1060 

1061 
1062 

1063 

1064 
1065 
1066 

1067 
1068 

1069 
1070 
1071 
1072 
1073 

1074 
1075 


Title 


Revision  of  Medicare/Medicaid  Hospital  CondMons  of  Participation  (CMS-3745-F)  (Rag  Plan  Saq  No.  57)  

Home  Health  Agency  (HHA)  Conditions  of  Participation  (CoPs)  (CMS-3819-FC)  

Medicare  and  Medicaid  Programs,  Terms,  Definitions,  and  Addresses:  Technical  Amendments  (CMS-9877-F)  

Health  Insurance  Refomi:  Standard  Unique  Health  Care  Provider  Identifier  (CMS-0045-F)  (Rag  Plan  Saq  No.  58) 
Appeals  of  Carrier  Determirtation  That  a  Supplier  Fails  To  Meet  the  Raquiraments  for  Medicare  Billing  Privileges 

(CMS-6003-F) 

Security  Standards  (CMS-0049-F)  (Rag  Plan  Saq  No.  59) 

Coverage  of  ReligKXiS  Non-Medical  Health  Care  Institutions  (CMS-1909-F)  

External  Quality  Review  of  Medicaid  Managed  Care  Organizations  (CMS-2015-F) 

Reporting  Outcome  ar>d  Assessment  Information  Set  (OASIS)  Data  as  Part  of  the  Conditions  of  Participation  for 

Home  Health  Agencies  (CMS-3006-IFC)  

Rural  Health  Clinics:  Amendments  to  Participation  Requirements  and  Payment  Provisions,  and  Establishment  of  a 

Quality  Assessment  arxl  Improvenient  Program  (CMS-1910-F)  

Hospital  Conditioris  of  Partiapation:  Laboratory  Services  (CMS-X14-F) _ 

Use  of  Restraint  and  Seclusion  in  Residential  Treatment  Facilities  Providing  Inpatient  Psycftiatric  Services  to  Indi- 
viduals Under  Age  21  (CMS-2066-F)  

Application  of  Infwrent  Reasonableriess  to  All  Medicare  Part  B  Services  (Other  tfian  Physician  Services)  (CMS- 

1906-F)  

Clinical  Lab  Requirements    Revisions  to  Regulatiorts  Implementing  CLIA  (CMS-2226-F)  

Rre  Safety  Requirements  for  RNHCI.  ASC.  Hospices,  PACE,  Hospitals.  arxJ  Long-Term  Care  Facilities  and  ICFs 

for  the  Mentally  Retarded  (CMS-3047-F)  

Hospital  Conditions  of  Participation:  Quality  Assessment  and  Performance  Improvements  (QAPI)  (CMS-3050-F) 

(Rag  Pl«i  Saq  No.  60) 

Improvements  to  the  Medicar»fChoice  Appeals  and  Grievance  Procedures  (CMS-4024-F)  

Review  of  Natiortal  Coverage  Determinations  and  Local  Coverage  Determinations  (CMS-3063-F)  (Rag  Plan  Saq 

No.  61) 

Revised  Process  tor  Ktakirtg  Medicare  Coverage  Determinations  (NCDs)  (CMS-3062-N)  

Health  Insurance  Reform:  Modifications  to  Standards  for  Electitxiic  Transactions  (CMS-0003-F)  (Rag  Plan  Saq 

No.  62) 

Physicians'  Referrals  to  Health  Care  Entities  With  Which  They  Have  Financial  Relationships— Phase  II  (CMS- 

1810-FC)  ; 

Medkaid  Managed  Care;  New  Provisions  (CMS-2104-F2) 

ModMcations  to  the  State  Children's  Health  Insurance  Program  (CMS-2006-F) 

Medfcore  Limits  on  the  Valuation  of  a  Depreciable  Asset  Recognized  as  an  AHowarKe  for  Deprecialion  arKi  Inter- 
est on  Capital  IrxJebtedness  After  a  Change  of  Ownership  (CMS-1004-F)  

Requirements  for  Paid  Feeding  Assistants  in  Lor>g-Term  Care  Facilities  (CMS-2131-F)  

Changes  to  the  Hospital  Outpatient  Prospective  Payment  System  and  Calendar  Year  2003  Payment  Rates  (CMS- 

1206-F)  „ 

Revisions  to  Payment  Policies  Under  the  l>tiysician  Fee  Schedule  for  Calendar  Year  2003  (CMS-1204-FC)  

Health  Coverage  Portability  for  Group  Health  Plans  and  Group  Health  Insurance  Issuers  (CMS-2151-F) 

Marim  Final  Amendment  for  Mental  Health  Parity  (CMS-2152-IFC) 

Electronic  Submission  of  Cost  Reports  (CMS-1199-F)  

Inpatient  Hospital  Deductit>ie  and  Hospital  and  Extended  Care  Services  Coinsurance  Amounts  for  Calendar  Year 

2003  (CMS-8013-N)  

Program  for  All-inclusive  Care  for  itie  Elderly  (PACE):  Program  Revisions  (CMS-1201-F) 

Mor^hly  Actuarial  Rates  and  Monthly  Supptontentary  Medical  Insurance  Premium  Rate  Beginning  Januaiy  1,  2003 

(CMS-8014-N) , 


Regulation 

Ider^ification 

Number 


0938-AG79 
0938-AG81 
0938- AH53 
0938-AH99 

0938-AI49 
0938-AI57 
0938-AI93 
0938-AJ06 

0938-AJ10 

0938-AJ17 
0938-AJ29 

0938-AJ96 

0938- AJ97 
0938-AK24 

0938-AK35 

0938-AK40 
0938-AK48 

0938-AK60 
0938-AK61 

0938- AK64 

0938-AK67 
0938-AK96 
0938-ALOO 

0938-AL12 
0938-AL18 

0938-AL19 
0938-AL21 
0938-AL43 
0938-AL44 
0938-AL51 

0938-AL56 
0938-AL59 

0938-AL63 
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HHS 


Centers  for  Medicare  &  Medicaid  Services— Final  Rule  Stage  (Continued) 


Sequence 
Number 


1076 

1077 

1078 

1079 
1080 

1081 
1062 
1063 
1084 
1065 

.1066 

1067 

1068 

1069 


TMa 


Part  A  Premiums  for  2003  lor  the  Uninsured  Aged  and  lor  Certain  Disabled  kKfviduals  Who  Have  Exhausted 

oiher  entMement  (CMS-8015-N) •"•■v:-v-ri:;"' ;,;;;;, 

State  Atotments  lor  Payment  of  Medtoare  Part  B  PremlumB  for  QuaWying  IndMduals:  Fedeial  Fiscal  Year  2002 

Changes  to  the  Hospital  Inpatient  Prospective  Payment  System  and  FY  2004  Rates  (CMS-1470^>I)  (Rag  Plan 

SaqNa63) 

Fee  Sehedute  for  Payment  of  Ambulance  Sennces-Update  for  CY  2003  (CMS-12204il)  

Update  of  the  List  of  Covered  Procedures  for  Ambulatofy  Surgical  Centers  Eftectlve  January  1.  2003  (CMS-1666- 

FC)  

Comprehensive  Emptoyment  Demonstration  (CMS-2163-N) - 

Nondtecrtmination  in  Health  Coverage  in  the  Group  Market  (CMS-2022-F) ~ 

Bona  Fide  Wellness  Programs  (CMS-2078-F) 

Time  Limilallon  on  Recalculations  and  Disputes  Under  the  Dnjg  Rebate  Program  (CMS-2175-IFC)  

Physictans'  Referrals  to  Health  Care  Entities  With  Which  They  Have  Rnancial  Relallonships;  Extenaton  of  Partial 

Delay  of  Effective  Date  of  the  "Set  in  Advance"  Provision  (CMS-1809-IFC2) - 

Inpattent  Hospital  Deductibte  and  Hospital  and  Extended  Care  Sennces  CoinsuiBnce  Amounte  for  2004  (CMS- 

|W\4i»    l^\  

Monthly  Achiarial  Rrtw  and  Monthly  Supplementary  Medtoal  Insurance  Premium  Rate  Beginning  January  1.  2004 

//^fcjo  W^17iM^  

Part  A  Prerniums  for  2004  for  the  Uninsurad  Aged  and  for  Certain  Disabtod  IndKrtAials  Who  Have  Exhausted 

Other  Entitiement  (CMS-8018-N)  •"•• 

Appfcation  of  Emergency  Medical  and  Treatment  Act  (EMTALA)  (CMS-1063-F)  (Rag  Plw  Saq  Mo.  64) 


Regulation 

Identificalion 

Number 


0938-AL69 

0938- AL79 

0938-AL89 
0938-AL97 

0938-AM02 
0938-AM10 
0938-AM14 
0938-AM15 
0938-AM20 

0938-AM21 

0938-AM31 

0938-AM32 

0938-AM33 
0936-AM34 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  I 

Centers  for  Medicare  &  Medicaid  Services— Completed  Actions 


Sequence 
Number 


1090 
1091 
1092 
1093 
1094 
1095 
1096 

1097 
1098 

1099 
1100 
1101 
1102 
1103 
1104 

1105 
1106 
1107 
1106 
1109 

1110 

1111 
1112 


TWe 


National  Standard  Employer  ktentilter  (CMS-0047-F) •rZIl!/;:;^".;^;^^ 

Non-Federal  Governmental  Plans  Exempt  From  Health  Insurance  Portability  RequireiTtenIs  (CMS-2033-F)  

Supplementafy  Medtoal  Insurance  Premium  Surcharge  Agreements  (CMS-1221-F) 

Payment  for  Upgraded  Durable  Medical  Equipment;  Withdrawal  of  Proposed  Ruto  (CMS-1064.WN) 

Prospective  Payment  System  for  Long-Tenn  Care  Hospitals  for  FY  2003  (CMS-1177-F)  

Revisions  to  Transaction  and  Code  Set  Standards  for  Etectronic  Transactions  (CMS-0005-P) - ••■• 

ModHications  to  Managed  Care  Rules  Based  on  Payment  Provisions  in  BIPA  and  Technical  Corrections  (CMS- 


4040-F) 


Home  Health  Prospective  Payment  System  Rate  Update  for  FY  2003  (CMS-1196-NC) :":r:'Z^":Z^ 

Prospective  Payment  System  and  Consolidated  Biling  for  Skilled  Nursing  Facilities-Update  for  FY  2003  (CMS- 


1202-N)  •"" 

Inpatient  Rehabilitation  Facility  Prospective  Payment  System  lor  FY  2003  (CMS-1205-N) 

Hospital  Inpatient  Prospective  Payment  System  for  FY  2003  (CMS-1203-F)  •-• 

Mednare  Program;  Medtaare-Endorsed  Prescription  Dnig  Discount  Card  Assistance  InWative  (CMS-4027-F) 

Medtoare-Endorsed  Prescription  Dnig  Discount  Card  Assistance  Initiative  for  State  Sponsors  (CMS-4032-P)  

Peer  Review  Organizations:  Name  and  Other  Changes— Techrocal  Amendments  (CMS-30e8-FC) •  ";;;^-  7; 

End-Stege  Renal  Disease-Resdssfon  of  Waiver  of  Conditions  for  Coverage  Under  a  State  of  Emergency  In 

Houston.  Texas  Area  (CMS-3074-F2) :ZZZZ::";;^';;;'7;^coi' 

Prospective  Payment  System  for  Inpatient  RehabMtetion  HospHal;  ComOIno  Amendment  (CMS-10e9-F2) 

Hosptoe  Wage  Index  for  FY  2003  (CMS-1211-N) 

Physkian  Fee  Sehedute  for  CY  2002:  Correction  Notk»  (CMS-1169-CN)  -■:^-;;:^-:;,,;^^ 

Notice  of  ModHfcation  of  Benefkaaiy  Assessment  Requirements  for  SkiBed  Nursing  Facilities  (CM5-1209HM)    .^^ 
Reviston  of  the  Procedures  for  Requesting  Exceptfons  to  Cost  Limits  for  SkiUed  Nursing  Facilities  and  EliminaMon 

of  Redassiffcations;  Correction  (CMS-1883-F3) -^ Il'c;^:!::^"^".^;.!;^;!"!;* 

Noltoe  of  Intent  to  Conduct  Negotiated  Rulemaking  for  Special  Payment  Provistons  and  Stendaids  lor  Suppiars  of 

Custom-Fabricated  Orthotics  and  Prosthetics  (CMS-6012-N) 

MedKaM  Managed  Care:  Withdrawal  (CMS-2001-F4) - 

FY  1999  SCHIP  Realtocatton  Notice  (CMS-2137-N) — r 


Regulation 

ktontiRcation 

Number 


0938-AI59 
0938-AKOO 
0938-AK42 
0938-AK50 
0938-AK69 
0938-AK76 

0938-AK90 
0938-AL16 

0938-AL20 
0938-AL22 
0938-AL23 
0938-AL28 
0938- AL30 
0938-AL38 

0938-AL39 
0938-AL40 
0938-AL41 
0938-AL48 
0938-AL55 

0938-AL61 

0938-AL68 
0938-AL83 
0938- AL86 
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Centers  for  Medicare  &  Medicaid  Services— Completed  Actions  (Continued) 

Sequence 
Number 

Trtte 

Regulation 

Identifination 

Number 

1113 

Crileris  for  Aoceplance  of  Suppiemenlal  Practice'  Expense  Survey  Data  (CMS-1223-tFC) 

0938- AL99 

Centers  for  Medicare  &  Medicaid  Services — Discontinued  Entries 


Regulation 

Identification 

Number 


TWe 


Date 


Comments 


0938-AO95 

0938-AK91 

0938-AL37 

0938-AL52 

0938-AL53 

0938- AL57 
0938-AL66 
0938-AL72 

0938-AL81 

0938-AL84 

0938-AL93 


"^ittiout  Fautt"  and  Benefictary  Waiver  of  Recovery  As  It  Applies  to  Medi- 
care Overpayment  Liability  (CMS-6007-F) 

State  AMotments  for  Payment  of  (Medicare  Part  B  Premiums  for  Qualified  In- 
dividualsi  Federal  Fiscal  Year  2001  (CMS-20e7-FN) 

State  Chddren's  Health  Insurance  Program;  Eligibility  for  Unborn  Children 
(CMS-2127-F) 

Health  Insurance  Reform:  National  Standard  tor  Identifiers  of  Health  Plans 
(CMS-6017-P) 

Revised  Civil  Money  Penalties.  Assessments,  Exclusions,  and  Related  Ap- 
peals Procedures  (CMS-6146-P) 

Definition  of  Severe  Medically  Determinable  Impairment  (CMS-2143-P) 

Revisions  to  Medicaid  Cost-Sfiaring  Regulations  (CMS-2144-P) 

Effect  of  Change  of  Ownership  on  Provider  and  Supplier  Penalties  (CMS- 
221 5-P) 

Flexibility  in  Payment  Methods  for  Services  of  Hospitals,  Nursing  Facilities, 
and  Intermediate  Care  Facilities  for  the  Mentally  Retarded  (CMS-2004-F) 

Continue  To  Allow  States  an  Option  Under  the  Medicaid  Spousal  Impover- 
isfvnent  Provisions  To  Increase  the  Community  Spouse's  Income  When 
Adjusting  the  Protected  Resource  Allowance  (CMS-2128-F) 

Prospective  Payment  System  lor  Psychiatric  Hospitals  (CMS-1477-P) 


09/12/2002 

09/12/2002 

09/12/2002 

08/22/2002 

09/12/2002 

09/12/2002 
09/12/2002 
10/10/2002 

09/12/2002 

09/12/2002 

08/08/2002 


Withdrawn 

WitfKJrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 
Withdrawn 
Witfidrawn 

Withdrawn 

WHtxfrawn 

Withdrawn 


Administration  for  Children  and  Families — Proposed  Rule  Stage 


1114 
1115 
1116 
1117 


Administration  for  Children  and  Families— Final  Rule  Stage 


1118 
1119 
1120 
1121 
1122 
1123 


Regulation 

Identification . 

Number 


Safeguarding  Child  Support  and  Expanded  FPLS  Information _.. 

Developmental  DisatMlrtles  and  Bill  of  Rights  Act  

Child  Support  Enforcement  Program;  Customer  Service  Annual  State  Self-Assessment 
Child  Support  Enforcement  Program;  Expenditures  for  Casewodter  Costs 


0970-AC01 
0970-AC07 
0970-AC10 
0970-AC11 


Construction  and  Major  Renovation  of  Head  Stan  and  Early  Head  Start  Facilities  

CNkj  Support  Enforcement  for  Indian  Tnbes  

Child  Support  Enforcement  Program  Omnibus  Conforming  Reguiaiion  „ 

Family  Child  Care  Program  Option  for  Head  Stan  Programs  

Technical  Revision  of  Head  Stan  Regulations  To  Make  Them  Conform  to  Recent  Statutory  Revisions 
Chid  Support  Enforcement  Program;  Federal  Tax  Refund  Offset 


Regulation 

Identification 

Number 


0970-AB54 
0970-AB73 
0970-AB81 
0970-AB90 
0970-ACOO 
0970-AC09 
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Administration  for  Children  and  Families— Completed  Actions 


Program  Performance  Standards  for  the  Operation  of  Head  Start  Programs 


0970-AB99 


Administration  on  Aging— Proposed  Rule  Stage 


Sequeiwe 
Number 


112S 


TWe 


Grants  for  State  and  Community  Programs  on  Aging.  Training.  Research,  and  Dtscretionary  Programs;  Vulnerabte 
Elder  Rights;  and  Grants  to  Indians  and  Native  Hawaiians • 


Regulation 

Identification 

Nun)ber 


0985-AAOO 


DefMrtment  of  Health  and  Human  Services  (HHS) 
Omca  of  the  Secretary  (OS)  • 


907.  SAFE  HARBOR  FOR 
ARRANGEMENTS  INVOLVING 
FEDERALLY  QUAURED  HEALTH 
CENTERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  100-93.  sec  14(a) 

CFR  Citation:  42  CFR  1001 

l.0gal  Deadline:  None 

Abstract:  Tliis  rule  would  set  forth  a 
new  anti-kdckbaclc  safe  harbor 
addressing  remuneration  between 
federally  qualified  health  centers  and 
certain  service  providers  where  a 
significant  community  lienefit  exists. 


Action 


FR  Cita 


NPRM 

NPRM  Comment 
Period  End 


12AXV02 
02AXV03 


Regulatory  FtoxiblHty  Analysis 
Required:  No 

Smell  Entmss  Affsctsd:  No 

Govsmment  l.evels  Affsctsd:  None 

Agsncy  Contsct:  Joel  Jay  Schaer, 
Regulations  Officer.  Department  of 
Health  and  Hiunan  Services,  Office  of 
the  Secretary.  Office  of  Inspector 
General  (OCIG).  330  Independence 
Avenue  SW..  Washington.  DC  20201 
Phone:  202  619-0089 


RIN:  Related  To  0991-AA91 


908.  •  TAX  REFUND  OFFSET 

Priority:  Substantive.  Nonsignificant 

Lsgal  Authority:  31  USC  3720A;  31 
CFR  285.2 

CFR  Citation:  45  CFR  31 

Lsgal  Dssdilns:  None 

Alistract-  The  Department  will  amend 
part  31  to  title  45  of  the  Code  of 
Federal  Regulations  (CFR)  to  reflect 
amendments  to  31  U.S.C.  3720A  made 
by  the  tax  refund  offset  provisions  of 
the  Debt  Collection  Improvement  Act 
of  1996  (DCIA).  Public  Uw  104-134, 
110  Stat.  1321-358.  as  implemented  by 
the  Department  of  Treasury  at  31  CFR 
285.2.  The  proposed  rule  revises  the 
process  by  which  the  Department 
collects  its  debts.  The  proposed  rule  is 
required  in  order  to  bring  the 
Department's  tax  refund  oSset 
provisions  in  compliance  with 
Department  of  Treasury  regulations. 


Action 


FR  CM* 


RIN:  0991-AB06 


NPRM  12AXVD2 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  FIsxIbillty  Analysis 
ftsquirsd:  No 

Small  Entltiss  Affsctsd:  No 

Govsmmsnt  Lsvsis  AffSctsd:  None 

FsdsrsUsm:  Undetermined 

Agsncy  Contsct  ICatherine  M.  Drews, 
Associate  General  Counsel.  Department 
of  Health  and  Human  Services.  Office 
of  the  Secretary.  Office  of  the  General 
Counsel.  Room  5362.  HHS  Cohen 


Proposed  Rule  Stage 


Building,  330  Independence  Avenue 
SW.,  Washington.  DC  20201 
Phone:  202  619-01^0 

RIN:  0991-AB17 


909.  •  CLAIMS  COLLECTION 

Priority:  Substantive.  Nonsignificant 
I  Authority:  31  USC  3711;  31  CFR 


900  to  904 

CFR  Citation:  45  CPU  30 

Lsgsl  Dssdilns:  None 

Abstrsct:  The  Department  will  amend 
part  30  of  title  45  of  the  Code  of 
Federal  Regulations  (CFR)  to  reflect  the 
amendments  to  the  Federal  Claims 
Collection  Act  made  by  the  Debt 
Collection  Improvement  Act  of  1996 
(DOA).  Public  Uw  104-134.  110  Stat. 
1321  to  1358,  as  implemented  by  the 
Department  of  Treasury  at  31  CFR  900- 
904.  The  proposed  rule  will  prescribe 
the  standards  and  procedures  for  the 
Department's  use  in  the  administrative 
collection,  offset,  compromise  and 
suspension  or  termination  of  debts 
owed  to  the  Department.  The  proposed 
rule  is  required  in  order  to  bring  the 
Department's  claims  collection 
provisions  in  compliance  with 
Department  of  Treasury  regulations. 


Action 


FRCMi 


NPRM 

01/00/03 

NPRM  Comment 

03/00/03 

Period  End 

RnalRule 

06/00/03 

RsguMory  Flsxit>illty  Anslysis 
Rsqulrsd:  No 
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Proposed  Rule  Stage 


Small  EntitiM  Affected:  No 

Govemmant  Lavaia  Affected:  None 

Agency  Contect  Kathehne  M.  Drews. 
Associate  General  Counsel.  Department 
of  Health  and  Human  Services.  Office 
of  the  Secretary,  Office  of  the  General 
Counsel.  Room  5362,  HHS  Cohen 
Building,  330  Independence  Avenue 
SW.,  Washington,  DC  20201 
Phone:  202  619-0150 

RIN:  0991-AB18 

910.  •  SALARY  OFFSET 
Priority:  Substantive.  Nonsignificant 
Unfunded  Mandataa:  Undetermined 
Legal  Autttority:  Not  Yet  Determined 
CFR  Citation:  Not  Yet  Determined 


Legal  Deadline:  None 

Abatract:  The  Department  will  add  a 
new  part  33  to  title  45  of  the  Code  of 
Federal  Regulations  (CFR)  to  implement 
the  salary  offset  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA),  Public  Uw  104-134,  110  Stat. 
1321  to  1358,  codified  at  5  USC  5514, 
as  implemented  by  the  Office  of 
Personnel  Management  at  5  CFR  part 
550,  subpart  K.  The  proposed  rule  is 
required  in  order  to  bring  the 
Department's  salary  offset  provisions  in 
compliance  with  Govemmentwide 
regulations  published  by  the  Office  of 
Personnel  Management. 


Action 


DM*  PR  CHS 


Action 


Date         PR  CM* 


NPRM  Comment 

Period  End 
Final  Rule 


03/0Q/D3 


06/00/03 


NPRM 


01/00/03 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  Levala  Affected:  None 

Agency  Contact:  Katherine  M.  Drews. 
Associate  General  Counsel,  Department 
of  Health  and  Human  Services,  Office 
of  the  Secretary,  Office  of  the  General 
Counsel,  Room  5362,  HHS  Cohen 
Building,  330  Independence  Avenue 
SW.,  Washington,  DC  20201 
Phone:  202  619-0150 

RIN:  0991-AB19 


Department  of  Health  and  Human  Services  (HHS) 
Office  of  the  Secretary  (OS) 


Final  Rule  Stage 


911.  SHARED  RISK  EXCEPTION  TO 
THE  SAFE  HARBOR  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  1302;  42  USC 
1320a-7b;  42  USC  1395hh;  PL  104-191, 
sec  216(b) 

CFR  Citation:  42  CFR  1001 

Legal  Deadiina:  Final,  Statutory, 
January  1.  1997. 

Abatract:  This  final  rule  establishes  a 
new  statutory  exception  for  risk-sharing 
arrangements  under  the  Federal  health 
care  programs'  anti-kickback 
provisions.  The  rule  sets  forth  an 
exception  from  liability  for 
remuneration  between  an  eligible 
organization  and  an  individual  or  entity 
providing  items  or  services  in 
accordance  with  a  written  agreement 
between  these  parties.  The  rule  allows 
remuneration  between  an  organization 
and  an  individual  or  entity  if  a  written 
agreement  places  the  individual  or 
entity  at  "substantial  financial  risk"  for 
the  cost  or  utilization  of  the  items  or 
services  that  the  individual  or  entity  is 
obligated  to  provide. 


FR  CM* 


ANPRM 
ANPRM  Comment 

PenodEnd 
Interim  Final  Rule 
Final  Rule 


05/23/97  62  FR  28410 
06/09/97 

11/19/99  64  FR  63504 
02/00/03 


Regulatory  Fiexit>iiity  Anaiyaia 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Interim  final 
regulations  were  published  on 
November  19,  1999  (64  FR  63504)  and 
are  currently  in  effect.  See  42  CFR 
1001.952(t)  and  (u). 

Agency  Contact:  Joel  Jay  Schaer, 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  Office  of 
the  Secretary,  Office  of  Inspector 
General  (OCIG),  330  Independence 
Avenue  SW.,  Washington,  DC  20201 
Phone:  202  619-0089 

Related  RIN:  Related  To  0991-AB06 

RIN:  0991-AA91 


912.  •  SAFE  HARBOR  FOR  WAIVER 
OF  BENEFICIARY  COINSURANCE 
AND  DEDUCTIBLE  AMOUNTS  FOR  A 
MEDICARE  SELECT  POLICY 

Priority:  Substantive,  Nonsignificant 

l-egal  Authority:  PL  100-93,  sec  14(a) 

CFR  Citation:  42  CFR  1001 

Legal  Deadline:  None 

Abatract:  This  final  rule  will  expand 
the  existing  safe  harbor  for  certain 
waivers  of  beneficiary  coinsurance  and 
deductible  amounts  to  benefit  the 
policyholders  of  Medicare  SELECT 
supplemental  insurance.  Specifically, 
the  amended  safe  harbor  will  protect 


waivers  of  coinsurance  and  deductible 
amounts  under  part  A  or  part  B  of  the 
Medicare  program  owed  by 
beneficiaries  covered  by  a  Medicare 
SELECT  policy  issued  in  accordance 
with  section  1882(t}(l)  of  the  Social 
Security  Act,  if  the  waiver  is  in 
accordance  with  a  price  reduction 
agreement  covering  such  policyholders 
between  the  Medicare  SELECT  issuer 
and  the  provider  or  supplier  offering 
the  waiver. 

Timetabia: 


Action 


Date 


FR  CHa 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Rule 


09/25/02  67  FR  60202 
10/25/02 

04AXV03 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Small  EntWaa  Affected:  No 

Government  Levala  Affected:  None 

Agency  Contact:  Joel  Jay  Schaer, 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  Office  of 
the  Secretary,  Office  of  Inspector 
General  (OCIG),  330  Independence 
Avenue  SW.,  Washington,  DC  20201 
Phone:  202  619-0089 

RIN:  0991-AB16 
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HHS— OS 


Rnal  Rule  Stage 


913.  ADMINISTRATIVE  WAGE 
GARNISHMENT 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  31  USC  3720D;  31 
CFR  285.11 

CFR  Citation:  42  CFR  32 

Legal  Deedllne:  None 

Abstract:  The  Department  will  add  a 
new  part  32  to  title  42  of  the  Code  of 
Federal  Regulations  (CFR)  to  implement 
the  Administrative  Wage  Garnishment 
provisions  of  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA), 
Public  Law  104-134,  110  Stat.  1321  to 
1358,  codified  at  31  U.S.C.  3720D,  and 
implemented  by  the  Department  of 
Treasury  at  31  C.F.R.  285.11.  The 
proposed  rule  will  be  another  tool  for 
the  Department  to  collect  its  debts  by 
allowing  the  Department  to  garnish  the 
wages  of  non-Federal  employees 
administratively  (i.e.,  wiUiout  the  need 
for  a  court  order).  The  wage 
withholding  order  will  be  required  to 
withold  amounts  fit)m  an  employee's' 
wages  and  pay  those  amoimts  to  the 
Department  in  satisfaction  of  the 
indebtedness. 


Timetable: 

Action 

NPRM 

NPRM  Comment 

PenodEnd 
Final  Rule 


FR  CHa 


03/13MZ  67  FR  11264 
05/13/02 

11/00/02 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  Levela  Affected:  None 

Additional  Information:  Transferred 
firom  RIN  0990-AA05 

Agency  Contact:  Timothy  M.  White, 
Associate  General  Counsel,  Business 
and  Administrative  Law  Division, 
Department  of  Health  and  Human 
Services,  Room  5362,  HHS  Cohen 
Building,  330  Independence  Avenue 
SW.,  Washington,  DC  20201 
Phone:  202  619-0150 


Katherine  M.  Drews,  Associate  General 
Counsel,  Department  of  Health  and 
Hiunan  Services,  Office  of  the 
Secretary,  Office  of  the  General 
Counsel,  Room  5362,  HHS  Cohen 
Building,  330  Independence  Avenue 
SW.,  Washington,  DC  20201 
Phone:  202  619-0150 

Retorted  RIN:  Previously  reported  as 
0990- AA05 

RIN:  0991-AB20 

914.  a  U.S.  EXCHANGE  VISITOR 
PROGRAMS:  REQUEST  FOR  WAIVER 
OF  THE  TWO-YEAR  FOREIGN 
RESIDENCE  REQUIREMENT 

Priority:  Other  Significant 

Legal  Autttority:  22  USC  2451  et  seq; 
8  USC  1182(e) 

CFR  Citation:  45  CFR  50 

Legal  Deedllne:  None 

Abstract:  This  regulation  will  expand 
the  Department's  role  in  requesting 
waivers  of  the  two  year  foreign 
residence  requirement.  HHS  previously 
only  requested  waivers  for  J-1  visa 
holders  for  research.  This  will  permit 
the  review  of  applications  based  on  40 
hoxas  per  week  primary  care  in  an 
HHS-designated  health  manpower 
shortage  area  or  a  medically 
underserved  area. 

Timetable: 


Action 


FR  Cite 


Interim  Fmal  Rule 


01/00/03 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Small  Entitlea  Affected:  Businesses 

Government  Levele  Affected:  State 

Agency  Contact:  Joyce  Edith  Jones, 
International  Affairs  Specialist, 
Department  of  Health  and  Hiunan 
Services,  Office  of  the  Secretary,  Room 
639H,  200  Independence  Avenue  SW., 
Washington.  DC  20201 
Phone:  202  690-6174 
Fax:  202  690-7127 

RIN:  0991-AB21 


915.  IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
AGENCY  PROCEEDINGS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  504(c)(1) 

CFR  Citation:  45  CFR  13 

Legal  Deadline:  None 

Abetract:  The  Equal  Access  to  Justice 
Act  requires  agencies  to  pay  fees  to 
parties  prevailing  against  the 
Government  in  certain  administrative 
proceedings.  The  Act  has  been 
amended  several  times  since  its  1980 
enactment,  most  recently  by  the 
Contract  with  America  Advancement 
Act  of  1996,  which  increased  the 
amoimt  of  the  hourly  fees  payable.  The 
proposed  rule  revises  45  CFR  part  13 
(HHS's  regulation  implementing  the 
Equal  Access  to  Justice  Act)  to  conform 
with  statutory  changes. 

Timetable: 


Action 


FR  Cits 


06/19/87  52  FR  23311 
08/18/87 

08/13«)2  67  FR  52696 
10/12/02 


11/00/02 


NPRM 

NPRM  Comment 

PenodEnd 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Rule 

Regutortory  Flexibility  Anaiyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  Levela  Affected:  None 

Additional  information:  Transferred 
from  RIN  0990-AA02 

Agency  Contact:  Katherine  M.  Drews, 
Associate  General  Counsel,  Department 
of  Health  and  Human  Services,  Office 
of  the  Secretary,  Office  of  the  General 
Counsel,  Room  5362,  HHS  Cohen 
Building,  330  Independence  Avenue 
SW.,  Washii^on,  DC  20201 
Phone:  202  619-0150 

Retorted  RIN:  Previously  reported  as 
0990-AA02 

RIN:  0991-AB22     ■ 
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Department  of  Health  and  Human  Services  (HHS) 
Office  of  the  Secretary  (OS) 


Long-Term  Actions 


916.  REVISIONS  TO  42  CFR  PART 
1003 

Priority:  Substantive,  Nonsignificant 

Legal  Aultiorlty:  42  USC  I320a-7a:  42 
use  1395mm:  42  USC  1395w-27;  42 
USC  1396b:  42  USC  1396U-2 

CFR  Citation:  42  CFR  1003 

Legal  DaadHne:  None 

Abstract:  This  proposed  rule  would 
revise  part  1003,  addressing  the  Office 
of  InspKBctor  General's  authority  to 
propose  the  imposition  of  civil  money 
peniedties  and  assessments,  by 
reorganizing  and  simplifying  existing 
regulatory  text  and  eliminating  obsolete 
references  contained  in  the  current 
regulations.  Among  the  proposed 
revisions,  this  rule  would  establish 
separate  subparts  within  part  1003  for 
various  categories  of  violations:  modify 
the  current  definition  for  the  term 
"claim;"  update  various  references  to 
managed  care  organization  authorities: 
and  clarify  the  application  of  section 
1140  of  the  Social  Secxirity  Act  with 
respect  to  the  misuse  of  certain 
Departmental  symbols,  emblems  or 
names  through  Internet  and  e-mail 
communications. 


Action 


Dal*         FR  CH» 


NPRM 


To  Be  Determined 


Regulatory  FlexMlity  Analysis 
Rsquirsd:  No 

Small  Entltiss  Affsctad:  No 

Govsmmsnt  i.svsls  Affected:  None 

Agsncy  ContSCt:  Joel  Jay  Schaer, 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  Office  of 
the  Secretary,  Office  of  Inspector 
General  (OCIG),  330  Independence 
Avenue  SW.,  Washington,  DC  20201 
Phone:  202  619-0089 

RIN:  0991-AB03 


917.  CIVIL  MONEY  PENALT^T  SAFE 
HARBOR  TO  PROTECT  PAYMENT  OF 
MEDICARE  AND  MEOIGAP  PREMIUMS 
FOR  ESRD  BENEFICIARIES 

Priority:  Substantive,  Nonsignificant 

Ljsgai  Authority:  Social  Security  Act, 
sec  1128A(a)(5) 

CFR  Citation:  42  CFR  1003 

l-agai  Dasdiins:  None 

Abatract:  The  proposed  final  rule 
would  set  forth  in  the  OIG's  civil 
money  penalty  provisions  in  42  CFR 


part  1003  a  new  safe  harbor  for 
unlawful  inducements  to  beneficiaries 
to  provide  protection  for  independent 
dialysis  facilities  that  pay,  in  whole  or 
in  part,  premiums  for  Supplementary 
Meidical  Insurance  (Medicare  part  B)  or 
Medicare  Supplemental  Health 
Insurance  policies  (Medigap)  for 
financially  needy  Medicare 
beneficiaries  with  end-stage  renal 
disease  (ESRD).  The  safe  harbor  would 
specifically  establish  various  standards 
that,  if  met,  would  result  in  the 
particxilar  arrangement  being  protected 
from  civil  penalties  under  section 
1128A(a)(5)  of  the  Social  Security  Act. 


Data  FR  Cite 


FmaiRule 


To  Be  Determined 


Rsgulalory  Flaxibllity  Analysis 
Raqukad:  No 

Small  Entities  AflSctsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joel  Jay  Schaer. 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  Office  of 
the  Secretary,  Office  of  Inspector 
General  (OQG),  330  Independence 
Avenue  SW..  Washington,  DC  20201 
Phone:  202  619-0089 

RIN:  0991-AB04 

918.  AMENDING  THE  REGULATIONS 
GOVERNING  NONDISCRIMINATION 
ON  THE  BASIS  OF  RACE,  COLOR. 
NATIONAL  ORIGIN,  HANDICAP,  SEX, 
AND  AGE  TO  CONFORM  TO  THE 
CIVIL  RIGHTS  RESTORATION  ACT  OF 
1907 

Priority:  Other  Significant 

i.agai  Authority:  PL  100-259.  Qvil 
Ri^ts  Restoration  Act  of  1987 

CFR  Citation:  45  CFR  80;  45  CFR  84; 
45  CFR  86;  45  CFR  90;  45  CFR  91 

None 


Abstract:  The  Secretary  proposes  to 
amend  the  Department's  regulations 
implementing  title  VI  of  the  Qvil 
Rights  Act  of  1964,  as  amended,  section 
504  of  the  Rehabilitation  Act  of  1973. 
as  amended,  title  DC  of  the  Education 
Amendments  of  1972,  and  the  Age 
Discrimination  Act  of  1975,  as 
amended.  The  principal  proposed 
conforming  change  is  to  amend  die 
regulations  to  add  the  definitions  of 
"program  or  activity"  or  "program"  that 
correspond  to  the  statutory  definitions 


enacted  under  the  Civil  Rights 
Restoration  Act  of  1987. 

TlmstaMa: 


Action 


Dele         FR  ON* 


NPRM  12A)6/00  65  FR  76460 

Next  Action  Undetermined 

Regulatory  Fiexil>ility  Analysis 
Rsquirsd:  Undetermined 

Small  Entltiss  Affsclod:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Govsmmsnt  Lsvsis  AffSclsd:  State, 
Local.  Federal,  Tribal 

Agsncy  Contact:  Robinsue  Frohboese, 
Principal  Deputy  Director,  Office  for 
Civil  Rights,  Department  of  Health  and 
Himian  Services,  Office  of  the  Secretary 
Phone:  202  619-0403 

RIN:  0991-ABlO 


919.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Piiorily:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 


Authority:  5  USC  301;  41  USC 
701  et  seq,  sec  2455;  PL  103-355;  31 
USC  6101  note;  EO  12689;  EO  12549 

CFR  Citation:  45  CFR  76;  45  CFR  82 

Ljsgsl  Desdiins:  None 

Abstract:  This  proposed  common  rule 
is  revised  to  simplify  and  streamline 
nonprocurement  debarment  and 
suspension  requirements,  as  well  as 
correspond  to  procurement  regulations 
where  possible.  The  revision  will 
separate  the  debarment  and  suspension 
and  Drug-Free  Workplace  regulations, 
and  will  be  written  in  the  plain 
language  format. 


Action 


FR  Cili 


01/23A]e  67  FR  3315 
03/2SA)2 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Rsgulatory  Flsxibility  Analysis 
Raquirad:  No 

SmaH  Entltiaa  AflSclsd:  No 

Govsmmsnt  Lovsis  AffSdsd:  None 

Agsncy  Contact:  Diane  Osterhus, 
Federal  Assistance  Policy  Specialist 
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tong-Tarm  Actions 


Department  of  Health  and  Human 
Services,  Office  of  the  Secretary.  Room 
51 7D,  Office  of  Grants  and  Acquisition 


Management,  200  Independence 
Avenue  SW.,  Washington,  DC  20201 
Phone:  202  690-5729 


Fax:  202  690-6901 

Email:  diane.osterhus@hh8.gov 

RIN:  0991-AB12 


Dapartmant  of  Haalth  and  Human  Sarvioaa  (HHS) 
Offlca  of  tha  Sacrataiy  (OS) 


Complatad  AcUona 


920.  MODIFICATIONS  TO  STANDARDS 
FOR  PRIVACY  OF  MOIVOUALLY 
IDENTmABLE  HEALTH  MFORMATION 

Priortty:  Other  Signfficant.  Major  under 

5  USC  801. 

CFR  Cilaiion:  45  CFR  160;  45  CFR  164 


FR  CM* 


Final  Rule 


08^14/02  67  FR  53182 


ReguMory  FlaxMMy  Analysia 

Yes 


Govammanl  Lavala  Afladad:  Federal. 
State,  Local.  Tribal 


m:  This  action  may  have 

fedraalism  implications  as  defined  in 
EO  13132. 

Agency  Contact  Susan  McAndrew 
Phone:  202  205-8725 

RNi:  0991-AB14 


«21.  MPLEMENTING  THE 
BIOTERRORtSM  PREVENTION  AND 
RESPONSE  ACT  OF  2001 

Prforlly:  Other  Signi^  ant 

CFR  CNallon:  Nonr 


FR  CM* 


Withdrawn 


09/06A)2 


Regulatory  FlaxMHty  Analyaia 
Raquirad:  No 

Govammant  Levels  Affected:  State. 
Tribal.  Federal 

Agency  Contact:  Alex  Azar 
Phone:  202  690-7741 

RIN:  0991-AB15 


Dapartmant  of  Haalth  and  Htiman 
Subalanoa  Abuaa  and  Manlal  Haalth 


(HHS) 

Administration  ^AMHSA) 


Long-Tarm  Actlona 


922.  SECLUSION  AND  RESTRAMT 

FOR  N0N4IEDICAL  RESIDENTIAL 

FAOLITIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authorltr.  PL  106-310 

CFR  Cllatlon:  Not  Yet  Determined 

i:  NPRM.  Statutory.  April 


2001. 

AlMtract:  The  Secretary  is  required  by 
statute  to  publish  regulations  governing 
States  that  license  non-medical, 
community-based  residential  facilities 
for  children  and  youth.  The  regulation 
requires  States  to  develop  licensing 


rules  and  monitoring  requirements 
concwning  behavior  management 
practice  that  will  ensure  compliance; 
requires  States  to  develop  and 
implement  such  licensing  rules  and 
implementation  requirements  within 
one  year,  and  ensures  that  States 
require  such  facilities  to  have  adequate 
staff  and  that  the  States  provide 
training  for  professional  staff. 
Tknalabla:  Next  Action  Undetwmined 
Ragulalory  FlexMlity  Analysis 
fisqulrsd:  Yes 

SmsN  Entltiss  Affsclsd:  Businesses 
Govsmmsnt  Lsvsis  Affsclsd:  State 


. This  action  may  have 

federalism  implications  as  defined  in 
EO  13132. 

Agsncy  Contact  Joseph  Denis  Faha, 

Director,  DLEA,  SAMHSA,  Department 

of  Hralth  and  Human  Services, 

Substance  Abuse  and  Mental  Health 

Services  Administration.  Room  12C-15. 

5600  Fishers  Lane.  Rockville,  MD 

20857 

Phone:  301  443-7017 

Fax:  301  443-1450 

Email:  jfaha9samhsa.gov 

RIN:  0930-AAlO 


Dapartmant  of  Haalth  and  Human  Sarvioaa  (HHS) 
Camara  for  Piieaas  Control  and  Prevention  (CDC) 


Propoaed  Rule  Stage 


923.  CONTROL  OF  COMMUMCABLE 


.._^ ^        fi:  This  entry  is  Seq.  No. 

29  in  part  D  of  this  issue  of  the  Federal 
Register. 

RIN:  0920-AA03 


924.  AMENDMENTS  TO  QUALITY 
ASSURANCE  AND  ADMMHTRATIVE 
PROVISION  FOR  APPROVAL  OF 
RESPmATOftY  PROTECTIVE  DEVICES 

Priority:  Other  Significant 

Legal  Authority:  29  USC  651  et  seq: 
30  USC  3;  30  USC  5;  30  USC  7;  30 
USC  811;  30  USC  842(h);  30  USC  844 

CFR  CNatton:  42  CFR  84 

None 


Abatract:  NIOSH  plans  to  modify  the 
Administrative/Quality  Assiirance 
sections  of  42  CFR  part  84,  Approval 
of  Respiratory  Protective  Devices.  Areas 
for  potential  modification  in  this 
module  are:  1)  upgrade  of  Quality 
Assurance  requirements;  2)  ability  to 
use  private  sector  quality  auditors  and 
private  sector  testing  laboratories  in  the 
approval  program;  3)  revised  approval 
label  requirements;  4)  updated  and 
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Proposed  Rule  Stage 


restructured  fee  schedule:  and  5)  fee 
retention  in  the  respirator  program. 

Umatabte: 

FR  CM* 


Nil  WA 


i2/o(voe 


Regulatory  RexMWy  Analysia 
Required:  Undetermined 

Small  Entitlaa  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Roland  Berry  Ann, 
Acting  Chief,  Respirator  Branch, 
National  Personal  Protection 


Technology  Laboratory,  Department  of 
Health  and  Human  Services,  Centers  for 
Disease  Control  and  Prevention, 
NIOSH,  P.O.  Box  18070.  626  Cochrans 
N4ill  Road,  Pittsburgh,  PA  15236 
Phone:  412  386-4000 

RIN:  0920-AA04 


Department  off  Healtli  and  Human  Services  (HHS) 
Centers  for  Disease  Control  and  Prevention  (CDC) 


Hnai  Rule  Stage 


925.  PROCEDURES  f=OR 
DESIGNATING  CLASSES  OF 
EMPLOYEES  AS  MEMBERS  OF  THE 
SPECIAL  EXPOSURE  COHORT 
UNDER  THE  ENERGY  EMPLOYEE 
OCCUPATIONAL  ILLNESS 
COMPENSATION  ACT  OF  2000 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7384g:  EO 
13179 

CFR  Citation:  42  CFR  Par  83 

Legal  Deadline:  None 

Abstract:  Pursuant  to  the  Energy 
Employees  Occupational  Illness 


Compensation  Program  Act,  HHS  plans 
to  finalize  procedures  to  petition  the 
Secretary  to  be  added  to  the  Special 
Exposure  Cohort 


Action 


FR  cue 


NPRM 
Final  Rule 


06/25/02  67  FR  42962 
01/00/03 


Regulatory  Flexibility  Analysis 
ftequired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Larry  Elliott,  Director. 
Office  of  Compensation  Analysis  and 


Support,  Department  of  Health  and 

Himian  Services,  Centers  for  Disease 

Control  and  Prevention,  NIOSH,  R44. 

5555  Ridge  Avenue,  Cincinnati,  OH 

45213 

Phone:  513  841-4498 

RIN:  0920-AA07 


926.  e  POSSESSION.  USE,  AND 
TRANSFER  OF  SELECT  AGENTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
30  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0920-AA08 


Department  of  Health  artd  Human  Services  (HHS) 
Centers  for  Disease  Control  and  Prevention  (CDC) 


Completed  Actions 


927.  METHODS  FOR  ESTIMATING 
RAOUTION  DOSE  AND  GUIDELINES 
FOR  ASSESSING  PROBABILITY  OF 
CANCER  FOR  ENERGY  EMPLOYEES 
OCCUPATIONAL  ILLHESS 
COMPENSATION  PfK>GRAM 

Priority:  Other  Significant 

CFR  Citation:  42  CFR  81;  42  CFR  82 


Completed: 


FR  CMe 


Agency  Contact:  Larry  Elliott 
Phone:  513  841-4498 


Final  Rule 


05«)2A)2  67  FR  22296      RIN:  092a-AA05 


Regulatory  FlaxMHty  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Department  of  Health  and  Human  Services  (HHS) 
Departmental  Management  (HHSDM) 


Completed  Actions 


928.  IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
AGENCY  PROCEEDINGS 


929.  ADMINISTRATIVE  WAGE 
GARNISHMENT 

TImetabIa: 


FR  CMe 


FR  Cite 


TranstefredtoRIN 
0991  •AB22 

RIN:  0990-AA02 


10/01/02 


Transferred  to  RIN 
0991-AB20 

RIN:  099O-AA0S 


06/23/02 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9.  2002 /Unified  Agenda 


74507 


Department  off  Haaltit  and  Human  Services  (HHS) 
Food  and  Drug  Administration  (FDA)  


Prerule  Stage 


930.  REQUIREMENTS  FOR 
SUBMISSION  OF  IN  VIVO 
mOEQUIVALENCE  DATA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  21  USC  321;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 
21  USC  355a;  21  USC  356;  21  USC 
356a;  21  USC  356b;  21  USC  356c;  21 
USC  371;  21  USC  374;  21  USC  379 

CFR  Citation:  21  CFR  314.96(a)(1);  21 
CFR  314.94(a)(7);  21  CFR  320.21(b)(1) 

Ljegai  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  on  submission  of 
bioequivalence  (BE)  data  to  require,  an 
abbreviated  new  drug  application 


(ANDA)  applicant  to  submit  data  from 
all  BE  studies  the  applicant  conducts 
on  a  drug  product  formulation 
submitted  for  approval.  In  the  past, 
ANDA  applicants  have  submitted  BE 
studies  demonstrating  that  a  generic 
product  meets  BE  criteria  for  FDA  to 
approve  the  ANDA  but  have  not 
typically  submitted  additional  BE 
studies  conducted  on  the  same  drug 
product  formulation.  FDA  is  proposing 
to  require  ANDA  applicants  to  submit 
information,  in  either  a  complete  or 
summary  report,  from  all  additional 
passing  and  nonpassing  BE  studies 
conducted  on  the  same  drug  product 
formulation  submitted  for  approval. 


Dale         FR  CHe 


ANPRIM 


AMOOm 


Regulalory  FlaxMllty  Analysis 
Requirad:  Yes 

Small  Entltias  Affected:  Businesses 

Govamroant  Levels  Affsdsd:  None 

Agency  Contact:  Aida  L.  Sanchez, 
Special  Assistant  to  the  Director, 
Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration,  HFD-650,  Center  for 
Drug  Evaluation  and  Research,  5600 
Fishers  Lane,  Rockville.  MD  20857 
Phone:  301  827-5847 

RIN:  0910-AC23 


Department  of  Health  and  Human  Services  (HHS) 
Food  and  Drug  Administration  (FDA) 


Proposed  Rule  Stage 


931.  ESTABLISHMENT  REGISTRATION 
AND  LISTING  FOR  DRUGS  AND 
BIOLOGICS 

Priority:  Other  Significant 

Legal  Authority:  2i  USC  321;  21  USC 
331;  21  USC  351;  21  USC  352;  21  USC 
355;  21  use  360;  21  USC  360b;  21  USC 
371;  21  USC  374;  42  USC  262 

CFR  Citation:  21  CFR  20;  21  CFR  201; 
21  CFR  207;  21  CFR  314;  21  CFR  514; 
21  CFR  601;  21  CFR  607;  21  CFR  1271 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  FDA  regulations  on  the 
registration  of  producers  of  drugs  and 
the  listing  of  drugs  in  commercial 
distribution.  The  proposed  revisions 
would  reorganize,  consolidate,  clarify, 
and  modify  current  regulations 
concerning  who  must  register 
establishments  and  list  drug  or 
biological  products.  The  proposal 
describes  when,  how,  and  where  to 
register  and  list,  and  what  information 
must  be  submitted  for  registration  and 
listing.  The  proposed  regulations  would 
also  require  the  electronic  submission 
of  most  registration  and  listing 
information. 

Timelalile: 


Action 


FR  CMe 


NPRIWI  05«XV03 

Regulatory  Flexiliiiity  Analysis 
Required:  No 

Govemmant  Levels  Affactsd:  None 


Agency  Contact:  Howard  P.  Muller, 
Office  of  Regulatory  Policy,  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration,  Suite  3037 
(HFD-7),  Center  for  Drug  Evaluation 
and  Research,  1451  Rockville  Pike, 
Rockville,  MD  20852 
Phone:  301  594-2041 
Fax:  301  827-5562 

RIN:  0910-AA49 

932.  SAFETY  REPORTING 
REQUIREMENTS  FOR  HUMAN  DRUG 
AND  BIOLOGICAL  PRODUCTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
31  in  part  Q  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AA97 

933.  BLOOD  INITIATIVE 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Legal  Authority:  2i  USC  321;  21  USC 
331;  21  use  351  to  353;  21  USC  355; 
21  USC  360;  21  USC  371;  21  USC  374; 
42  USC  216;  42  USC  262;  42  USC  263; 
42  USC  263a;  42  USC  264 

CFR  Citation:  21  CFR  600;  21  CFR  601; 
21  CFR  606;  21  CFR  607;  21  CFR  610; 
21  CFR  630;  21  CFR  640;  21  CFR  660; 
21  CFR  680 

i.egai  Deadline:  None 

AlMtract  In  multiple  rulemakings,  the 
Food  and  Drug  Administration  is 
amending  the  biologies  regulations  by 
removing,  revising,  or  updating  specific 


regulations  applicable  to  blood,  blood 
components,  Source  Plasma,  and  blood- 
derivative  products  to  be  more 
consistent  with  current  practices  and  to 
remove  unnecessary  or  outdated 
requirements.  This  action  is  based  on 
a  comprehensive  review  of  the 
regulations  that  has  been  performed  by 
FDA.  It  is  also  based  on  reports  by  the 
U.S.  House  of  Representatives 
Committee  on  Government  Reform  and 
Oversight,  Subcommittee  on  House 
Resources  and  Intergovernmental 
Relations;  the  General  Accounting 
Office;  the  Institute  of  Medicine,  as 
well  as  public  comments.  Some  of  the 
subjects  intended  to  be  addressed  in 
the  rulemakings  include:  1)  labeling;  2) 
notification  of  end  users  of  plasma- 
derivative  products  of  product  safety 
information;  and  3)  requirements  for 
donor  suitability  and  testing.  These 
actions  are  intended  to  help  ensure  the 
continued  safety  of  the  Nation's  blood 
supply. 


Albumin  (Human),  Plaema  Protein  Fraction 
(Human)  and  immune  Globulin  (Humen); 
Ravisien  of  Requiramant* 

Direct  Final  Rule  05/14/99  (64  FR  26282) 
NPRM  05/14/99  (64  FR  26344) 
Direct  Final  Rute  -  Confirmation  in  Part 
and  Technical  Amendment  03/14/00  (65 
FR  13678) 
Final  Action  06/28/00  (65  FR  52016) 
General  Requiremenis  for  Blood.  Wood 
Components,  and  Plaema  Dartvativee; 
NotMcaUon  of  Defened  Donors 
NPRM  08/19/99  (64  FR  45355) 
Final  Action  08/1 1/01  (66  FR  31 165) 
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HHS-FDA 


RaguMions  for  Human  Blood  and  Blood 
Componants  Mandad  for  Tranafuaion  or 
For  Furthar  Manufacturing  Uaa 
NPRM09AXV03 
RaqutaUona  for  Taating  Human  BkMd 
Donors  for  EvManoa  of  Madion  Oua  to 
Communicabia  Diaaaaa  Agants 
NPRM  06/19/99  (64  FR  45340) 
F«al  Action  06/1 1/01  (66  FR  31 146) 
Ravialona  to  LabaNng  and  Storaga 
Raquiramanto  for  Btood  and  Btood 
Componanis,  Indudhig  Sourca  Plaama 
NPRM0SAXV03 
naviatonatotttaHaquiramantaAppMcabIa 
to  Btood,  Btood  Componania,  and  Sourca 


Direct  Final  Rule  08/19/99  (64  FR  45366) 
NPflM  0^19«9  (64  FR  45375) 
Direct  Final  Rute  -  Confirmation  in  Part 

and  Technical  Amendment  01/10/01  (66 

FR1834) 
Fmal  Actwn  08A)eA)1  (66  FR  40886) 

ReguMory  FlexDUity  Analysis 
Requksd:  No 

Small  Entitiss  Affselsd:  Businesses 

Govsmmant  Lavsis  Affadsd:  Noqe 

Agency  Contact:  Paula  S.  McKeever, 
Regulatory  Policy  Analyst,  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration,  Suite  200N 
(HFM-17),  Center  for  Biologies 
Evaluation  and  Research,  1401 
Rockville  Pike.  RockviUe,  MD  20852- 
1448 

Phone:  301  827-6210 
Fax:  301  594-1944 

nalatad  RIN:  Related  To  0910-AB76 

RIN:  0910-AB26 


934.  APFUCAHOMS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW 
DRUG;  COMPLETE  RESPONSE 
LETTER;  AMENDMENTS  TO 
UNAPPROVED  APPUCAT10NS 


Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandalaa:  Undetermined 


Auttwmy:  21  USC  321;  21  USC 
331:  21  USC  351  to  353;  21  USC  355; 
21  USC  371:  21  USC  374:  21  USC  379e 

CFR  Cttation:  21  CFR  312:  21  CFR  314 

Legal  Deadline:  None 

Abstract  The  proposed  rule  would 
amend  the  regulations  on  marketing 
approval  of  new  drugs  to  discontinue 
the  use  of  approvable  and  not 
approvable  letters  when  taking  action 
on  a  marketing  application  and  instead 
use  complete  response  letters.  The 
proposed  rule  would  also  amend  the 


Proposed  Rule  Stage 


regulations  on  extension  of  the  review 
clock  because  of  amendments  to 
applications. 

Tknatabla: 


Adton 


FRCIto 


NPRM 


06AXy03 


Regulatory  FlexK>ility  Analysis 
Required:  Undetermined 

Government  Levels  Aftedad: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  Brian  L.  Pendleton, 
Regulatory  Counsel,  Office  of 
Regulatory  Policy.  Department  of 
Health  and  Hiunan  Services,  Food  and 
Drug  Administration,  Suite  3037  (HFD- 
7).  Center  for  Drug  Evaluation  and 
Research,  1451  Rockville  Pike, 
Rockville.  MD  20852 
Phone:  301  594-2041 
Fax:  301  827-5562 
Email:  pendletonb0cder.fda.gov 

RIN:  0910-AB34 


935.  CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
MEDICATED  FEEDS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Auttwrlty:  21  USC  351:  21  USC 
352:  21  USC  360b:  21  USC  371;  21  USC 
374 

CFR  Citation:  21  CFR  225 


:  None 

Abstract:  This  proposal  is  in  response 
to  a  citizen  petition  request  to  merge 
the  separate  requirements  of  the  current 
good  manufacturing  practice  (CGMP) 
regulations,  21  CFR  part  225  applicable 
to  licensed  and  unlicensed  feed 
manufacturing  facilities,  respectively. 
The  merger  would  produce  a  single  set 
of  updated,  streamlined  CGMPs  that 
apply  to  all  medicated  feed 
manufacturers.  This  consolidation  of 
existing  CGMPs  would  preserve  and 
strengthen  food  safety,  be  more 
appropriate  given  the  changing 
structure  of  the  medicated  feed 
industry,  and  enhance  uniformity  and 
enforcement. 


FRCIto 


NPRM 


03/OOA)3 


RsguMory  FlexHMity  Analysis 

Undetermined 


Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  George  Graber, 
Director,  Division  of  Animal  Feeds. 
Department  of  Health  and  Himian 
Services,  Food  and  Drug 
Administration,  HFV-220,  (^nter  few 
Veterinary  Medicine,  7500  Standish 
Place,  Rockville,  MD  20855 
Phone:  301  827-6651 
Email:  ggraber9cvm.fda.gov 

RIN:  091O-AB70 

936.  CURRENT  GOOD 
MANUFACTURitIG  PRACTICE  IN 
MANUFACTURING.  PACKING,  OR 
HOLDMG  DIETARY  INGREDIENTS 
AND  DIETARY  SUPPLEMENTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
32  in  part  0  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AB88 

937.  REQUIREMENTS  PERTAIMNG  TO 
SAMPLING  SERVICES  AND  PRIVATE 
LABORATbRIES  USED  IN 
CONNECTION  WTTH  IMPOfTTED  FOOD 

Priority:  Routine  and  Frequent 

Ijegal  Authority:  21  USC  331  to  334; 

21  USC  335b:  21  USC  335c;  21  USC 
341  to  344:  21  USC  348;  21  USC  351; 
21  USC  352:  21  USC  355;  21  USC  360; 
21  USC  360c-360f:  21  USC  361;  21  USC 
362:  21  USC  371;  21  USC  372;  21  USC 
374:  21  USC  376:  21  USC  381;  21  USC 
393:  42  USC  262:  42  USC  264 

CFR  CItallon:  21  CFR  59 

Legal  Daadfcis:  None 

Abstract:  The  proposed  rule  would 
establish  requirements  for  importers 
and  other  persons  who  use  sampling 
services  and  private  laboratories  in 
connection  with  imported  food.  For 
example,  the  proposal  would  pertain  to 
persons  who  use  sample  collection 
services  and  private  laboratories  and 
would  describe  some  responsibilities 
for  such  persons,  sample  collection 
services,  and  private  laboratories.  These 
responsibilities  would  include 
recordkeeping  requirements  to  ensure 
that  the  correct  sample  is  collected  and 
analyzed,  and  a  notification 
requirement  if  a  person  intends  to  use 
a  private  laboratory  in  connection  with 
imported  food.  The  proposed  rule  is 
intended  to  help  insure  the  integrity 
and  scientific  validity  of  data  and 
resiilts  submitted  to  FDA. 
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HHS-FDA 


Proposed  Rule  Stage 


Timetable: 


Action 


FR  Cite 


NPRM 


03/00/03 


Ragulatoiy  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitiaa  Affected:  No 

Government  Levals  Affselsd: 

Undetermined 

Agsncy  Contact:  Philip  L.  Chao.  Senior 
Policy  Analyst,  Department  of  Health 
and  Human  Services,  Food  and  Drug 
Administration,  Room  15-61  (HF-23), 
Office  of  Policy,  Planning  and 
Legislation,  5600  Fishers  Lane, 
Rockville,  MD  20857 
Phone:  301  827-0587 
Fax:  301  827-4774 
Email:  pchao@oc.fda.gov 

RIN:  0910-AB96  ''«»''  ^  o^'-^' 

938.  CONTROL  OF  SALMONELLA 
ENTERITIDIS  IN  SHELL  EGGS  DURING 
PRODUCTION  AND  RETAIL 

Regulatory  Plan:  This  entry  is  Seq.  No. 
33  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC14 

939.  INSTITUTIONAL  REVIEW 
BOARDS:  REGISTRATION 
REQUIREMENTS 

Priority:  Info./Admin./Other 

Legal  Authority:  21  USC  321;  21  USC 
346;  21  USC  346a:  21  USC  348;  21  USC 
351  to  353;  21  USC  355;  21  USC  360; 
21  USC  360c  to  360f:  21  USC  360h  to 
360j:  21  USC  371;  21  USC  379e;  21 
USC  381;  42  USC  216;  42  USC  241; 
42  USC  262;  42  USC  263b  to  263n 

CFR  Citation:  21  CFR  56.106 

Legal  Deadltna:  None 

Alwtract  The  proposed  rule  would 
require  institutional  review  boards 
(IRB)  to  register  with  FDA.  The 
registration  information  would  include 
the  name  of  the  IRB.  the  name  of  the 
institution  operating  the  IRB.  and 
names,  addresses,  phone  niunbers, 
fiicsimile  (fax)  nimibers,  and  electronic 
mail  (e-mail)  addresses  of  the  senior 
officer  of  the  institution  and  IRB  chair 
or  contact,  the  range  of  active  protocols 
(small,  medium,  or  large)  involving 
FDA-regulated  products  reviewed  in 
the  previous  calendar  year,  and  a 
description  of  the  types  of  FDA- 
regulated  products  reviewed.  The 
proposed  rule  would  make  it  easier  for 


FDA  to  inspect  IRBs  and  to  convey 
information  to  IRBs. 

Timelabls: 


Action 


FR  CHa 


NPRM 


(KAXV03 


Regulatory  Flexibility  Analysis 
Rsquirsd:  Undetermined 

Govsmmsnt  Lsvsis  Affselsd:  None 

Agsncy  Contact:  Philip  L.  Chao,  Senior 
Policy  Analyst,  Department  of  Health 
and  Hujnan  Services,  Food  and  Drug 
Administration.  Room  15-61  (HF-23), 
Office  of  Policy.  Planning  and 
Legislation.  5600  Fishers  Lane, 
Rockville.  MD  20857 
Phone:  301  827-0587 
Fax:  301  827-4774 
Email:  pchao@oc.fda.gov 

lUN:  0910-AC17 

940.  CHRONIC  WASTING  DISEASE: 
CONTROL  OF  FOOD  PRODUCTS  AND 
COSMETICS  DERIVED  FROM 
EXPbSED  ANIMAL  POPULATIONS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  264;  21  USC 
301  et  seq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
prohibit  the  use  of  cervids  (deer,  elk) 
for  food,  including  dietary 
supplements,  and  cosmetics  if  the 
cervids  have  been  exposed  to  chronic 
wasting  disease  (CWD).  FDA  is 
proposing  this  regulation  because  of 
potential  risks  to  health. 

CWD  is  a  type  of  transmissible 
spongiform  encephalopathy  (TSE),  a 
group  of  fatal,  neurodegenerative 
diseases  that  include  bovine 
spongiform  encephalopathy  (BSE)  in 
cattle,  scrapie  in  sheep,  and 
Creutzfeldt-Jakob  disease  (CJD)  in 
humans  The  disease  has  been  idmitified 
in  wild  and  farmed  elk  and  wild  deer 
populations. 

CWD  is  endemic  in  cervid  populations 
in  certain  areas  of  Wisconsin,  Colorado, 
Nebraska,  Wyoming.  Kansas,  Montana, 
Oklahoma.  South  Dakota,  New  Mexico. 
Minnesota,  and  Canada.  The  disease 
has  been  identified  in  wild  and  farmed 
elk  and  wild  deer  populations.  In  1999, 
the  World  Health  Organization  (WHO) 
said  there  is  no  evidence  that  CWD 
transmits  to  humans.  However,  it  also 


suggested  any  part  of  a  deer  or  elk 
believed  to  bie  diseased  should  not  be 
eaten.  Scientific  studies  in  the  literature 
suggest  that  transmission  to  humans 
could  possibly  occur.  However,  if  it 
does  occur,  it  is  likely  to  be  through 
a  very  inefficient  process. 

Currently,  there  are  no  validated 
analytical  tests  to  identify  animals  in 
the  pre-clinical  phase  of  CWD,  or  any 
other  TSE.  In  addition,  no  test  exists 
to  ensure  food  safety.  CWD  typically 
exhibits  a  long  incubation  period, 
diuing  which  time  animals  appear 
normal  but  are  likely  to  be  ii^ectious. 
Therefore,  FDA  is  proposing  to  require 
that  food  or  cosmetic  products  derived 
from  animals  exposed  to  CWD  not  enter 
into  commerce. 

Timstabia: 


Action 


Date 


FR  CMi 


NPRM 


09«XV03 


Regulatory  Flextttiilty  Antfysis 
Rsquirsd:  Yes 

Small  Entities  Affected:  Businesses 

Government  L«veia  Affected: 

Undetermined 

FSdsralism:  Undetermined 

Agsncy  Contact  Rebecca  Buckner. 
Consimier  Safety  Officer,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  HFS-306,  Center 
for  Food  Safety  and  Applied  Nutrition, 
5100  Paint  Branch  Parkway,  College 
Park,  MD  20740 
Phone:  301  436-1486 
Fax:  301  436-2632 
Email:  rebecca.bucknei@cfean.fda.gov 

RIN:  0910-AC21 

941.  EXCEPTION  FROM  GENERAL 
REQUIREMENTS  FOR  INFORMED 
CONSENT;  REQUEST  FOR 
COMMENTS  AND  INFORMATION 

Rsgulatory  Plan:  This  entry  is  Seq.  No. 
34  in  part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC25 


942.  BAR  CODE  LABEL 
REQUIREMENTS  FOR  HUMAN  DRUG 
PRODUCTS 

ftogulatory  Plan:  This  entry  is  Seq.  No. 
35  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC26 
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Proposed  Rule  Stage 


943.  MEDICAL  DEVICES;  PATIENT 
EXAMNATION  AND  SURGEONS' 
GLOVES;  ADULTERATION 

Priortty:  Substantive.  Nonsignificant 

Legal  Auttiority:  21  USC  321:  21  USC 
331;  21  USC  351;  21  USC  352;  21  USC 
371;  21  USC  374 

CFR  Citation:  21  CFR  800.20 

Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  sampling  plans,  test  method, 
and  acceptable  quality  levels  in  21  CFR 
800.20.  As  prescribed  by  this 
regiUation,  FDA  samples  patient 
examination  and  surgeons'  gloves  and 
examines  them  for  visual  defects  and 
water  leaks.  Glove  lots  are  considered 
adulterated  if  they  do  not  meet 
specified  quality  levels.  This  proposal 
would  clarify  sampling  plans  and  the 
scoring  of  defects,  lower  acceptance 
rates  for  leaking  gloves,  raise  rejection 
rates  for  leaking  gloves,  and  add 
tightened  inspection  schemes  for 
reexamined  glove  lots.  The  rule  is 
intended  to  focilitate  industry 
compliance  and  enhance  the  safety  and 
effectiveness  of  gloves. 

Timelabia: 


Legal  Deadline:  None 


Action 


one         FR  CNe 


nprKi 


A2/00Ki2 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  Joseph  M.  Sheehan, 

Chief.  Regulations  Staff,  Department  of 

Health  and  Human  Services,  Food  and 

Drug  Administration,  HFZ-215,  Center 

for  Devices  and  Radiological  Health, 

1350  Piccard  Drive,  Rockville,  MD 

20850 

Phone:  301  827-2974 

Fax:  301  594-4795 

Email:  jms@cdrfa.fda.gov 

fUN:  0910-AC32 


944.  AMENDMENTS  TO  THE 
PERFORMANCE  STANDARD  FOR 
DIAGNOSTIC  X-RAY  SYSTEMS  AND 
THEIR  MAJOR  COMPONENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Autliorlly:  21  USC  301  et  seq; 
21  USC  360kk  et  seq 

CFR  CHatton:  21  CFR  1020.30;  21  CFR 
1020.31;  21  CFR  1020.32 


Abstract:  This  rule  amends  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  components  in 
21  CFR  1020.30.  1020.31,  and  1020.32 
to  address  the  changes  in  technology 
and  practice  and  to  fully  utilize  the 
currently  accepted  metric  system. 

Timetable: 


948.  •  ESTABUSHMENT  OF  PRIOR 
NOTIFICATION  REQUIREMENT  FOR 
ALL  IMPORTED  FOOD  SHIPMENTS 


Action 


FR  cue 


NPFIM 


07/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  (.^veis  Affected:  None 

Agency  Contact:  Joseph  M.  Sheehan, 

Chief,  Regulations  Staff,  Department  of 

Health  and  Human  Services,  Food  and 

Drug  Administration,  HFZ-215,  Center 

for  Devices  and  Radiological  Health, 

1350  Piccard  Drive,  Rockville,  MD 

20850 

Phone:  301  827-2974 

Fax:  301  594-4795 

Email:  jms@cdrh.fda.gov 

RIN:  0910-AC34 

945.  •  ADMINISTRATIVE  DETENTION 

Regulatory  Plan:  This  entry  is  Seq.  No. 
36  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC38 


946.  •  ESTABUSHMENT  AND 
MAINTENANCE  OF  RECORDS  TO 
IDENTIFY  IMMEDIATE  PREVIOUS 
SOURCE  AND  IMMEDIATE 
SUBSEQUENT  RECIPIENT  OF  FOODS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
37  in  part  D  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC39 


947.  •  REGISTRATION  OF  FOOD  AND 
ANIMAL  FEED  FAaLlTIES 

Ftogulatory  Plan:  This  entry  is  Seq.  No. 
38  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC40 


Regulatory  Plan:  This  entry  is  Seq.  No. 
39  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC41 


949.  REQUIREMENTS  FOR  LIQUID 
MEDICATED  FEED  AND  FREE-CHOICE 
MEDICATED  FEED 

Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  PL  104-250:  21  USC 
360b 

CFR  CHation:  21  CFR  558.5;  21  CFR 
510.455 

Legal  Deadline:  None 

Abstract:  In  response  to  a  citizen 
petition  filed  by  the  American  Feed 
Industry  Association,  the  Food  and 
Drug  Administration  (FDA)  is 
proposing  to  amend  the  requirements 
for  liquid  medicated  animal  feed  to 
clarify  what  information  and  data  are 
required  to  demonstrate  chemical  and 
positional  stability.  The  amended 
regulations  would  also  clarify  the 
provisions  for  the  submission  of  such 
data  through  a  master  file  and  the 
reference  to  master  files  by  subsequent 
applicants.  Additionally,  FDA  is 
proposing  to  amend  the  regulations  for 
free-choice  medicated  feed  to  ensure 
consistency  with  the  requirements  for 
liquid  medicated  feed.  Finally,  FDA  is 
proposing  to  amend  the  regulations  for 
free-choice  medicated  feed  and  liquid 
medicated  feed  so  that  these  provisions 
comply  with  the  terms  of  the  Animal 
Drug  Availability  Act  of  1996. 

Timetable: 


Action 


FR  Cits 


NPRIM 


03AXV03 


Regulatory  Flexibiltty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  William  D.  Price. 
Special  Assistant.  Department  of  Health 
and  Himian  Services,  Food  and  Drug 
Administration,  HFV-200,  Center  for 
Veterinary  Medicine,  7500  Standish 
Place,  Rockville.  MD  20855 
Phone:  301  827-6652 
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HHS-FDA 


Proposed  Rule  Stage 


Fax:  301  594-4512 

Related  RIN:  Previously  reported  as 
0910-AB50 

RIN:  0910-AC43 


950.  e  APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW 
DRUG:  PATENT  USTING 
REQUIREMENTS  AND  APPLICATION 
OF  30-MONTH  STAYS  ON  APPROVAL 
OF  ABBREVIATED  NEW  DRUG 
APPLICATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
40  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC48 


Department  of  Health  and  Human  Services  (HHS) 
Food  and  Drug  Administration  (FDA)  


Hnal  Rule  Stage 


951.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW 

Priority:  Routine  and  Frequent 

Legal  AuttKMity:  21  USC  32lp;  21  USC 
351  to  353;  21  USC  355:  21  USC  360a: 
21  USC  371a:  21  USC  331;  21  USC  360; 
21  USC  360b:  21  USC  361;  21  USC  371 

CFR  Citation:  21  CFR  310;  21  CFR  340 

to  345;  21  CFR  330;  21  CFR  333  to 

339 

Legal  Deadline:  None 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e..  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed. 

SMALL  ENTITIES  AFFECTED:  The 
effects,  if  any,  vary  depending  on  the 
individual  rulemaking.  However,  the 
Agency  anticipates  that  the  rules  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act. 

TImetabIa: 

Antidiarmeal  Products 

NPRM  (Afnendment)(Trav.  Diar.)  04AXV03 

Final  Action  04/00/03 
Antiemetic  Products 

Final  Action  (Amendment)  (Warning) 
12/00/02 
Antiperspirant  Product* 

Final  Action  04/00/03 
Coug>i/Cold  (Antihislamine)  Products 

Final  /Action  (/Vmendment)(Waming) 
12/00/02 
Cough/Cold  (Antituasive)  Products 

Final  Action  (/Vmendment)(Waming) 
12/00/02 
Cough/CoM  (Combination)  Products 

Final  Action  04/00/03 


Cough/Cold  (Nasal  Decongestant)  Products 

NPRM  (Pt^enylpropanoiamine)  04/00/03 
External  Analgesic  Products 

Final  /Vction  (Amendment)(Waming) 
12/00/02 
Ingrown  Toenail  Relief  Products 

NPRM  10/04/02  (67  FR  62218) 
Internal  Analgesic  Products 

NPRM  (Anr)endnf)ent)(lbuprofen)  08/12/02 
(67  FR  54139) 

NPRM  (Amendment)  (Pediatric)  04/00/03 
Labeling  of  Drug  Products  for  OTC  Human' 
Use 

NPRM  (Convenience  Sizes)  03/00/03 

Final  Action  (Ca/Mg/K/Na)  06/00/03 

Final  Action  (Sodium  Labeling)  06/00/03 

NPRM  (Sodium  Labeling)  06/00/03 
Laxative  Drug  Products 

NPRM  (/Amendment)  (Psyllium  Granular 
Dosage  Form)  10/00/03 
Nighttime  Sleep  Aid  Products 

Final  /Vction  (/Vmendment)(Waming) 
12/00/02 
OpMlialmic  Products 

NPRM  (Emergency  First  Aid  Eyewashes) 
01/00/03 

Final  /tetion  (Technical  Amendment) 
01/00/03 
Oral  Health  Cars  Products 

ANPRM  (Plaque/Gingivitis)  04/00/03 
Pedknilicide  Products 

NPRM  (Labeling  /Amendment)  05/10/02 
(67  FR  31739) 
SaHcytate  (Reye  Syndrome) 

Final  /Action  (Warning)  04/00/03 
SIdn  Protactam  Products 

Final  Action  04/00/03 

Final /Action  (/^ringent)  06/00/03 

NPRM  (Astringent)  06«)0/03 
Status  of  Certain  Category  II  and  III 
Ingredients 

Final  Action  05/09/02  (67  FR  31 123) 

Final  Action  05/09/02  (67  FR  31 125) 
Sunscreen  Products 

Final  Action  (Names)  06/20/02  (67  FR 
41821) 

/VNPRM  (and  Insect  Repellent)  02/00/03 

NPRM  (UVA/UVB)  08/00/03 
Vaginal  Contraceptive  Products 

NPRM  (Amendment)  03/00/03 
Weiglit  Control  Products 

NPRM  (Phenylpropanolamine)  04/00/03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  l.eveis  Affected:  None 

Agency  Contact:  Gerald  M.  Rachanow. 

Regulatory  Coimsel,  Division  of  Over- 

the-Coxmter  E)rug  Products,  Department 

of  Health  and  Human  Services,  Food 

and  Drug  Administration,  HFD-560. 

Center  for  Drug  Evaluation  and 

Research,  5600  Fishers  Lane,  Rockville, 

MD  20857 

Phone:  301  827-2241 

Fax:  301  827-2315 

Email:  raclianowdcder.fda.gov 

RIN:  0910-AAOl 

952.  INVESTIGATIONAL  NEW  DRUGS: 
EXPORT  REQUIREMENTS  FOR 
UNAPPROVED  NEW  DRUG 
PRODUCTS 

Priority:  Routine  and  Frequent 

Legal  Authority:  21  USC  321;  21  USC 
381;  21  USC  382;  21  USC  393;  42  USC 
241;  42  USC  243;  42  USC  262;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 
21  USC  371 

CFR  Citation:  21  CFR  312.110 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  regulations  on  the 
exportation  of  unapproved  new  drug 
products,  including  biological  products, 
for  investigational  use.  In  general,  the 
proposed  ride  would  provide  four 
different  routes  for  exporting  an 
unapproved  new  drug  product  for 
investigational  use.  One  route  would 
permit  exportation,  if  the  drug  is  the 
subject  of  an  investigational  new  drug 
application  (IND)  and  is  being  exported 
for  use  in  the  investigation.  A  second 
route  would  permit  exportation, 
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without  prior  Food  and  Drug 
Administration  (FDA)  approval  and 
without  an  IND,  if  the  product  is  to 
be  exported  for  use  in  a  clinical 
investigation  and  has  received 
marketing  authorization  in  certain 
developed  countries.  The  third  route 
would  permit  exportation,  without 
prior  FDA  approval  and  without  an 
IND.  if  the  product  is  to  be  exported 
for  use  in  a  clinical  investigation  in 
certain  specified  developed  countries. 
The  fourth  route  would  permit 
exportation  without  an  IND,  to  any 
coimtry  provided  that  the  exporter 
sends  a  written  certification  to  FDA  at 
the  time  the  drug  is  first  exported. 
Drugs  exported  under  any  of  the  first 
three  routes  would,  however,  be  subject 
to  certain  statutory  requirements,  such 
as  not  conflicting  with  the  foreign 
country's  laws  and  not  being  sold  or 
offered  for  sale  in  the  United  States. 
Drugs  exported  under  either  the  second 
or  third  routes  would  be  subject  to 
additional  statutory  requirements,  such 
as  being  in  substantial  conformity  with 
the  current  good  manufactiuing 
practices  and  certain  labeling 
requirements.  These  provisions  would 
implement  changes  in  FDA's  export 
audiority  resulting  from  the  FDA 
Export  Reform  and  Enhancement  Act  of 
1996. 


FR  Cite 


NPRM 
Final  Action 


06/19/02  67  FR  41642 
OSrtXVOa 


Regulatory  FlexibUtty  Analysis 
Rwiuired:No 

Govsmmsnt  Levels  Affected:  None 

Agency  Contact:  Philip  L.  Chao,  Senior 
Pobcy  Analyst.  Department  of  Health 
and  Human  Services.  Food  and  Drug 
Administration.  Room  15-61  (HF-23). 
Office  of  Policy.  Planning  and 
Legislation.  5600  Fishers  Lane. 
Rockville.  MD  20857 
Phone:  301  827-0587 
Fax:  301  827-4774 
Email:  pchaodoc.fda.gov 

mN:  0910-AA61 

963.  DETERMNA-nON  THAT 
INFORMED  CONSENT  IS  INFEASIBLE 
OR  IS  CONTRARY  TO  THE  BEST 
INTEREST  OF  RECIPIENTS 

Priority:  Other  Significant 

Legal  Authorlly:  21  USC  321;  21  USC 
346:  21  USC  346a:  21  USC  348:  21  USC 


Rnal  Rule  Stage 


352;  21  USC  353;  21  USC  355;  21  USC 
360;  21  USC  360c  to  360f:  21  USC  360h 
to  360j;  21  USC  371;  21  USC  379e:  21 
USC  381:  42  USC  216;  42  USC  241; 
42  USC  262;  42  USC  263b  to  263n 

CFR  Citation:  21  CFR  50;  21  CFR  312 

Legal  Deadllna:  None 

Abstract:  The  final  rule  would 
establish  criteria  and  standards  for  the 
President  to  apply  in  making  a 
determination  that  informed  consent  is 
not  feasible  or  is  contrary  to  the  best 
interest  of  military  personnel  engaged 
in  specific  military  operations.  Under 
Federal  law.  the  lYesident  is  authorized 
to  waive  the  Federal  Food,  Drug,  and 
Cosmetic  Act's  informed  consent 
requirements  in  military  operations,  if 
the  President  finds  that  obtaining 
consent  is  infeasible,  contrary  to  the 
best  interests  of  recipients,  or  contrary 
to  national  security  interests. 

Timetable: 


Action 


FR  Cite 


Intenm  Final  Rule 
Final  Action 


1(V05/99  64  FR  54180 
03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Philip  L.  Chao.  Senior 
Policy  Analyst,  Department  of  Health 
and  Himian  Services.  Food  and  Drug 
Administration.  Room  15-61  (HF-23), 
Office  of  Policy,  Planning  and 
Legislation,  5600  Fishers  Lane. 
Rockville.  MD  20857 
Phone:  301  827-0587 
Fax:  301  827-4774 
Email:  pchao9oc.fda.gov 

RIN:  0910-AA89 

954.  LABEUNG  FOR  HUMAN 
PRESCRIPTION  DRUGS;  REVISED 
FORMAT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
41  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AA94 

955.  REVISIONS  TO  THE  GENERAL 
SAFETY  REQUIREMENTS  FOR 
BIOLOGICAL  PRODUCTS;  RNAL 
RULE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  351 

CFR  Citation:  21  CFR  610.11(g) 


Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  issued  a  direct 
final  rule  and  companion  proposed  rule 
to  amend  the  biologies  regulations  by 
adding  "cellular  therapy  products"  to 
the  list  of  products  excepted  from  the 
general  safety  test  (GST)  and  by  adding 
an  administrative  procedure  for 
obtaining  an  exemption  fit>m  the  GST 
requirements  for  other  biological 
products.  Because  the  agency  received 
significant  adverse  comment  on  the 
adininistrative  procediire  portion  of  the 
direct  final  rule.  FDA  withdrew  that 
portion  of  the  rule  and  confirmed  the 
remaining  portion.  FDA  intends  to 
finalize  the  companion  proposed  rule 
to  respond  to  the  significant  adverse 
comment  on  the  administrative 
procedure  portion  of  the  rule.  FDA  is 
taking  this  action  because  the  GST  may 
not  be  relevant  or  necessary  for  all 
biological  products,  including  cellular 
therapy  products,  ciurently  in  various 
stages  of  development.  This  action  is 
part  of  FDA's  continuing  effort  to 
achieve  the  objectives  of  the 
"Reinventing  Government"  initiative, 
and  is  intended  to  reduce  the  burden 
of  unnecessary  regulations  on  biological 
products  %vithout  diminishing  the 
protection  of  the  public  health. 

Timetable: 


Action 


FR  CM* 


04/20/98  63FR  19399 
04/20/98  63  FR  19431 


Direct  Final  Rule 
Proposed  Rule  - 

Companion 

Document  to  Direct 

Final  Rule 
Direct  Final  Rule  08/05/98  63  FR  41718 

Confinnation  in  Part 
Direct  Final  Rule  08/05/98  63  FR  41718 

Wittxirawn  in  Part 
Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 
Requlrsd:  No 

Govemmsnt  Levels  Affected:  None 

Agsncy  Contact  Stephen  M.  Ripley. 
Team  Leader,  Department  of  Health  and 
Human  Services.  Food  and  Drug 
Administration.  Suite  200N  (HFM-17). 
Center  for  Biologies  Evaluation  and 
Research.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448 
Phone:  301  827-6210 

RIN:  ogiO-AB51 
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Final  Rule  Stage 


956.  SUPPLEMENTS  ANO  OTHER 
CHANGES  TO  AN  APPROVED 
APPUCATKNI 

Priority:  Other  Significant 

Ltgti  AuttMrtty:  21  USC  356a 

CFR  Citation:  21  CFR  314 

Legal  Deadline:  None 

Abatraefc  Section  116  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (Pub.  L.  105-115)  added  section 
506A  to  the  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  356a).  Pursuant  to 
section  116.  the  rulemaking  will  revise 
current  procedures  for  approving 
manufecturing  changes  and  generally 
classify  such  changes  into  four 
categories.  Major  manufticturing 
changes,  which  are  of  a  type 
determined  by  the  Secretary  to  have  a 
substantial  potential  to  adversely  affect 
the  identity,  strength,  quality,  purity, 
and  potency  t}f  the  drug  as  they  may 
relate  to  the  safety  and  effectiveness  of 
a  drug,  require  prior  approval  of  a 
supplemental  application.  A  second 
category  of  changes  may  be  made  if 
FDA  has  not  notified  the  company 
within  30  days  after  the  submission  of 
a  supplement  that  prior  approval  is 
required.  A  third  category  of  changes 
may  be  made  upon  submission  of  a 
supplement  to  the  agency.  The  rule  will 
also  identify  another  category  of 
changes  that  may  be  made  without  the 
submission  of  a  supplement  but  which 
must  be  reported  in  an  annual  report. 


Action 


FR  Cite 


NPRM 
Final /Kction 


06/28/99  64FR3460e 
09/00/03 


Regulatory  Flextoillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Howard  P.  Midler. 
Office  of  Regulatory  Policy,  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration.  Suite  3037 
(HFD-7).  Center  for  Drug  Evaluation 
and  Research.  1451  Rodkville  Pike, 
Rockville,  MD  20852 
Phone:  301  594-2041 
Fax:  301  827-5562 

ION:  09ia-AB61 


957.  FOOD  LABEUNG:  TRANS  FATTY 
ACIDS  IN  NUTRITION  LABEUNG, 
NUTRIENT  CONTENT  CLAIMS,  AND 
HEALTH  CLAIMS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

42  in  part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AB66 

958.  CGMPS  FOR  BLOOD  AND 
BLOOD  COMPONENTS: 
NOTIFICATION  OF  CONSIGNEES  AND 
TRANSFUSION  REaPtENTS 
RECEIVING  BLOOD  AND  BLOOD 
COMPONENTS  AT  INCREASED  RISK 
OF  TRANSMimNG  HCV  (LOOKBACK) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

43  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AB76 


959.  ANTIBK>TK:  RESISTANCE 
LABEUNG 

Priority:  Other  Significant 

Legal  Authority:  21  USC  321;  21  USC 
331:  21  USC  351  to  353;  21  USC  355; 
21  USC  358;  21  USC  360;  21  USC  360b; 
21  USC  371;  21  USC  374;  21  USC  379e; 
42  USC  216;  42  USC  241;  42  USC  262; 

CFR  Citation:  21  CFR  201.24 

Legal  Deadline:  None 

Abstract:  The  final  rule  would  require 
the  inclusion  of  certain  statements 
about  the  use  of  antibiotics  in  the 
prescription  drug  labeling  of  these 
products.  These  statements  will 
emphasize  the  proper  use  of  these 
products  in  an  effort  to  reduce  the 
development  of  drug-resistant  bacterial 
strains. 

TImetabIa: 


Phone:  301  594-2041 
Fax:  301  827-5562 

RIN:  0910-AB78 


960.  REQUIREMENTS  FOR 
SUBMISSK3N  OF  LABELING  FOR 
HUMAN  PRESCRIPTKW  DRUGS  AND 
BK>LOGrcS  IN  ELECTRONK:  FORMAT 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 


Action 


FR  Cite 


NPRM 
Fmal  Rule 


09/19/00  65FR56511 
03/00«)3 


Regulatory  Flexiblllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Christine  F.  Rogers, 
Regulatory  Coimsel,  Department  of 
Health  and  Himian  Services,  Food  and 
Drug  Administration,  Suite  3059  (HFD- 
7),  Center  for  Drug  Evaluation  and 
Research,  1451  Rockville  Pike, 
RockviUe,  MD  20852 


Authority:  21  USC  321;  21  USC 
331;  21  USC  351;  21  USC  353;  21  USC 
355;  21  USC  360;  21  USC  371;  21  USC 
374;  21  USC  379e;  ... 

CFR  Citation:  21  CFR  314;  21  CFR  601 

Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  governing  the 
format  in  which  certain  labeling  in  new 
drug  applications,  abbreviated  new 
drug  applications,  certain  biological 
license  applications,  supplements,  and 
annual  reports  is  required  to  be 
submitted.  The  rule  would  require  that 
certain  labeing  content  described  imder 
section  201.160(d)(3)  be  submitted  to 
FDA  in  electronic  format 


Action 


FR  CIto 


NPRM 
Final /action 


05/03A)2  67  FR  22367 
09AXV03 


Regulatory  Flexibility  Analysis 
Requlrsd:  Undetermined 

Small  Entitles  Affected:  No 

Government  i.evels  Affectad: 

Undetermined 

Federallam:  Undetermined 

Agency  Contact  Virginia  G.  Beakes, 
Regulatory  Counsel,  Office  of 
Regulatory  Policy,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Suite  3037  (HFD-; 
7),  Center  for  Drug  Evaluation  and 
Research.  1451  Rockville  Pike, 
RockviUe.  MD  20852 
Phone:  301  594-2041 
Fax:  301  827-5562 
Email:  beakesv@cder.fda.gov 

RIN:  091O-AB91 
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961.  AOOmONAL  SAFEGUARDS  FOR 
CHILDREN  IN  CUMCAL 
mVESTIQATIONS  OF  FDA 
REGULATED  PRODUCTS 

Prtorlly:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 
Undetermined 


Unfunded 

Lagal  Authority:  21  USC  321:  21  USC 
343;  21  USC  346;  21  USC  346a;  21  USC 
348;  21  USC  350a;  21  USC  350b;  21 
USC  351  to  353;  21  USC  355;  21  USC 
360:  21  USC  360c  to  360f:  21  USC  360h 
to  360j;  21  USC  371;  21  USC  379e:  21 
USC  381;  41  USC  216;  41  USC  241; 
41  USC  262:  41  USC  263b  to  263n 

CFR  CKallon:  21  CFR  50;  21  CFR  56 


»:  Other,  Statutory,  April 
1772001,  The  Children's  Health  Act  of 

2000  requires  that,  within  six  months 
of  the  date  of  its  enactment  on 
10/17/2000,  FDA  adopt  existing  HHS 
regulations  providing  additional 
protections  for  children  involved  as 
subjects  in  research.  FDA  published  an 
interim  rule  in  April  2001. 

Abstract:  The  final  rule  will  finalize 
the  interim  rule  that  published  in  April 

2001  and  provide  additional 
protections  for  children  involved  as 
subjects  in  clinical  investigations  of 
FDA-regulated  products,  as  required  by 
the  Children's  Health  Act  of  2000. 


FR  CM* 


bMefimRule 
RnalRule 


04/24/01   66  FR  20589 
06/00/03 


RaguMory  Flaxll)iitty  Analysis 

Undetermined 


SmaN  EntWss  Affected:  No 

Govammant  Lavala  Affaclad:  None 

Agency  Contact  Carol  Drew. 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration,  Suite  3037  (HFD- 
7),  Center  for  Drug  Evaluation  and 
Research.  1451  Rockville  Pike, 
Rockville,  MD  20852 
Phone:  301  594-2041 
Fax:  301  827-5562 

RIN:  0910-AC07 

982.  ALUMINUM  IN  LARGE-  AND 
SMALL-VOLUME  PARENTERALS 
USED  IN  TOTAL  PARENTERAL 
NUTRITION 

Priority:  Other  Significant 

Legal  Autlwrtty:  21  USC  32l(n);  21 
USC  352;  21  USC  355;  21  USC  371(a); 


21  CFR  201.51;  21  CFR  201.100;  21 
CFR  314.125 

CFR  Citation:  21  CFR  201.323(c) 


K  None 

t:  The  final  rule  will  revise  21 

CFR  323(c)  to  permit  small-volume 
parenterals  and  pharmacy  bulk 
packages  that  contain  no  more  than  25 
ug/L  of  aluminum  to  state  "contains  no 
more  than  25ug/L"  rather  than  the 
exact  amount  of  aluminum. 


Action 


FR  die 


UPPtA 

Final  Action 


06/12/02  67  FR  52429 
03/00/03 


Regulatory  FlexMiiilty  Analysis 
Raquirsd:  Undetermined 

SmaN  EntHIss  Affsctad:  No 

Govammant  Ijavsis  Affsctad:  None 

Agsncy  Contacfc  Christine  F.  Rogers, 
Regulatory  Counsel.  Department  of 
Hc^th  and  Hiunan  Services,  Food  and 
Drug  Administration,  Suite  3059  (HFD- 
7),  Center  for  Drug  Evaluation  and 
Research,  1451  Rockville  Pike, 
Rockville.  MD  20852 
Phone:  301  594-2041 
Fax:  301  827-556Z 

RIN:  0910-AC18 

963.  TOLL-FREE  NUMBER  FOR 
REPORTVIG  ADVERSE  EVENTS  ON 
LABEUI4G  FOR  HUMAN  DRUGS 

Roguhrtory  Plan:  This  entry  is  Seq.  No. 
44  in  part  II  of  this  issue  of  the  Federal 
Register. 

fUlk  0910-AC35 

964.  e  RECORDS  AND  REPORTS 
CONCERfflNG  EXPERIENCE  WITH 
APPfK>VED  NEW  ANMIAL  DRUGS 

Priority:  Other  Significant 

Legal  Authority:  21  USC  360b(l) 

CFR  Citation:  21  CFR  514.80 

None 

In  the  Federal  Register  of 
December  17,  1991  (56  FR  65581).  FDA 
published  a  proposed  rule  to  revise 
Section  510.300  (21  CFR  510.300)  and 
to  redesignate  it  a  Section  514.80  (21 
CFR  514.80).  This  regulation 
implements  section  512(1)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(l),  which  provides  that, 
following  approval  of  a  new  animal 
drug  application  or  an  abbreviated  new 


Hnai  Rule  Stage 


animal  drug  application,  applicants 
must  establish  and  maintain  records 
and  make  reports  to  the  agency  as 
prescribed  by  regulation  or  order.  FDA 
proposed  the  revision  to  define  more 
clearly  the  kinds  of  information  to  be^ 
maintained  and  submitted  by  the 
applicant  and  to  revise  the  timing  and 
content  of  certain  reports  to  enhance 
the  usefulness  of  the  information. 

After  considering  comments  submitted 
in  response  to  the  proposed  rule  for 
records  and  reports,  FDA  adopted  the 
rule  in  modified  form.  Therefore,  FDA 
issued  an  interim  final  rule  on  February 
4,  2002  (67  FR  5046),  which  differed 
in  some  respects  from  the  proposed 
rule.  For  instance,  the  interim  final  rule 
did  not  address  medicated  feed 
applications  because  they  were 
eliminated  by  the  Animal  Drug 
Availability  Act  of  1996.  Also,  while 
the  proposed  rule  for  records  and 
reports  proposed  to  remove  21  CFR 
510.310,  which  addressed  records  and 
reports  fat  new  animal  drugs  approved 
before  Jime  20,  1963.  FDA  issued  a 
final  rule  that  revoked  this  provision 
in  response  to  the  Administration's 
"Reinventing  Government  Initiative" 
(61  FR  37680.  July  19.  1996).  The 
proposed  rule  for  records  and  reports 
followed  a  style  and  format  similar  to 
the  human  drug  records  and  reports 
regulations  in  part  314  (21  CFR  part 
314).  The  interim  final  rule  maintained 
a  similar  style  and  format,  but  removed 
many  of  the  proposed  records  and 
reports  requirements  that  are  not 
necessary  to  monitor  animal  drugs. 

FDA  received  33  comments  to  the 
intwim  final  rule.  In  response  to  those 
comments,  the  agency  further 
streamlined  and  clarified  the 
regulation.  FDA  is  affirming  the  interim 
final  rule  on  its  requirements  for 
records  and  reports  concerning 
experiences  with  approved  new  animal 
drugs  (67  FR  5046)  with  modifications. 
The  modifications  include:  revising  the 
definitions  of  "applicant"  and  "serious 
adverse  drug  experience;"  modifying 
the  reporting  requirement  for  summary 
reports  of  increased  frequency  of 
adverse  drug  experiences;  clarifying 
what  safety  and  efficacy  records  a 
nonapplicant  versus  an  applicant  must 

maintain;  changing  one  WOrd  in  the 

title  of  the  section  of  the  regulation 
pertaining  to  nonclinical  laboratory 
studies  and  clinical  data;  eliminating 
the  requirement  of  submission  of 
prepublication  manuscripts  relating  to 
completed  clinical  trials;  changing 
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distributor's  labeling  so  that  the 
qualifying  phrase  that  must  precede  the 
name  and  address  of  the  distributor  is 
as  permitted  by  21  CFR  201.1;  and 
revising  the  section  of  the  rule 
pertaining  to  distributor's  signed 
statements  to  state  that  the  distributor 
will  promote  the  product  only  for  use 
under  the  conditions  stated  in  the 
approved  labeling. 

Tlmalabla: 


conference  and  describe  the  procedures 
for  the  conduct  of  presubmission 
conferences. 


ActkM) 


Data  FR  cue 


12/17/91   56  FR  65581 
02/18/92 

02/04/02  67FR5046 
04A)5/02 


07/31/02  67  FR  49568 


OIAXVOS 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective  Date 

Delayed 
Rnal  Action 

Regulatory  FlaxltWIIty  Analyaia 
Raquliad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  Glenn  Peterson, 

Mathematidan/Statistician 

(Biomedical).  Department  of  Health  and 

Human  Services.  Food  and  Drug 

Administration.  HFV-212,  Center  for 

Veterinary  Medicine,  7500  Standish 

Place,  RockviUe.  MD  20855 

Phone:  301  827-0224 

Fax:  301  827-1485 

Email:  gpeterso@cvm.fda.gov 

Raiatad  RIN:  Previously  reported  as 
0910-AA02 

RIN:  091O-AC42 

965.  PRESUBMISSION  CONFERENCES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  360b 

CFR  Citation:  21  CFR  514 

Legal  Deadline:  None 

Abetract:  This  rule  will  implement 
section  512(b)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  Act).  This 
section  of  the  Act  states  that  any  person 
intending  to  file  a  new  animal  drug 
application  or  supplemental  new 
animal  drug  application,  or  to 
investigate  a  new  animal  drug  is 
entided  to  one  or  more  conferences 
with  the  agency  prior  to  submission  to 
reach  an  agreement  establishing  a 
submission  or  investigational 
requirement.  This  rule  would  describe 
how  to  request  a  presubmission 


carcinogenic  compounds  must  satisfy 
with  respect  to  the  sponsors'  proposed 
regulatory  methods. 

TimataMa: 


Action 


Dela         FRCHa 


DalB         FR  cue 


NPRIyl                           08«5«)0  65  FR  51782 
Rnal  Action                   06/00/03 

NPRM 

NPRM  Comment 

Period  Ends 
Final  Action 

01/17/02  67  FR  2384 
04/17/02 

Regulatory  FlextoUity  Analyele 

O1/O0l«J 

Required:  No 

Gk>vemment  I.evel8  Affected:  None 

Federallam:  Undetermined 

Agency  Contect:  Gail  Schmerfeld. 
Special  Assistant.  Department  of  Health 
and  Human  Services.  Food  and  Drug 
Administration,  HFV-100,  Center  for 
Veterinary  Medicine,  7500  Standish 
Place,  Rockville,  MD  20855 
Phone:  301  827-0205 

Related  RIN:  Previously  reported  as  , 
0910-AB68 

RIN:  0910-AC44 

966.l«GULATK)NOF 
CARCINOGENIC  COMPOUNDS  USED 
IN  FOOD-PRODUCING  ANIMALS; 
DERNmON  OF  "NO  RESIDUE" 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  21  USC  321;  21  USC 
331;  21  USC  342;  21  USC  343;  21  USC 
348;  21  USC  351  to  353;  21  USC  360b; 
21  USC  371 

CFR  CiUrtlon:  21  CFR  500.82;  21  CFR 
500.84;  21  CFR  500.88 

l.egel  Deedline:  None 

Abetract:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  relating  to  the  operational 
definition  of  the  term  "no  residue." 
The  definition  is  used  in  determining 
whether  any  residue  of  carcinogenic 
compounds  used  in  food-producing 
animals  would  "be  found  in  the  food 
produced  £rom  those  animals  under 
conditions  of  use  reasonably  certain  to 
be  followed  in  practice"  (21  CFR 
590.80(a)).  Under  the  ciurent 
operational  definition  of  no  residue,  it 
is  possible  for  a  residue  detected  by 
a  method  approved  by  FDA  to  be 
considered  "no  residue."  FDA  is 
revising  its  regulations  to  make  them 
consistent  witii  a  1995  Department  of 
Justice  opinion  regarding  this 
definition.  The  changes  revise  the 
definition  of  "no  residue"  to  mean  that 
no  residue  is  detected  with  an 
approved  regulatory  method.  The  rule 
has  several  conditions  that  sponsors  of 


Regulatory  Flexibility  Anelyaia 
Required:  No 

Government  Lavala  Affactad:  None 

Agency  Contact  Steven  Brynes. 
Regulatory  Scientist.  Department  of 
HcNalth  and  Human  Services.  Food  and 
Drug  Administration.  HFV-151.  Center 
for  Veterinary  Medicine,  7500  Standish 
Place,  Rockville,  MD  20855 
Phone:  301  827-6975 
Email:  sbrynes@cvm.fda.gov 

Related  RIN:  Previously  reported  as  , 
0910- ACl  3 

RIN:  091O-AC45 

967.  BIOAVAILABILITY  AND 
BIOEQUIVALENCE  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  321;  2i  USC 
351;  21  USC  352;  21  USC  355;  21  USC 

371 

CFR  Citation:  21  CFR  320    ' 

l.egal  Deadline:  None 

Abatrect:  The  final  rule  revises  and 
clarifies  certain  sections  of  parts  314 
and  320  and  eliminates  duplication  and 
inconsistencies. 

TlmeteMe: 


Action 


FR  Gila 


11/19/98  63FR64222 
02/02/99 

05/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Reguletory  Flexiblilty  Analyele 

Required:  No 

Government  l.evela  Affected:  None 

Agency  Contact  Christine  F.  Rogers, 
R^gnlatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Suite  3059  (HFD- 
7).  Center  for  Drug  Evaluation  and 
Research.  1451  Rockville  Pike, 
Rockville.  MD  20852 
Phone:  301  594-2041 
Fax:  301  827-5562 

Raleted  RIN:  Previously  reported  as 
0910-AA51 

RIN:  0910-AC47 
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Department  of  Health  and  Human  Services  (HHS) 
Food  and  Drug  Administration  (FDA)  


Long-Term  Actions 


968.  INFANT  FORMULA: 
REQUIREMENTS  PERTAINING  TO 
GOOD  MANUFACTURING  PRACTICE, 
QUALITY  CONTROL  PROCEDURES, 
QUALITY  FACTORS,  NOTIFICATION 
REQUIREMENTS,  AND  RECORDS  AND 
REPORTS 

Priority:  Other  Significant 

Legal  Authority:  21  USC  321:  21  USC 
350a;  21  USC  371;  ... 

CFR  Citation:  21  CFR  106;  21  CFR  107 

Legal  Deadline:  None 

Abstract:  The  agency  published  a  . 
proposed  rule  on  July  9,  1996  that 
would  establish  current  good 
manufacturing  practice  regiilations, 
quality  control  procedures,  quality 
factors,  notification  requirements,  and 
records  and  reports  for  the  production 
of  infant  formula.  This  proposal  was 
issued  in  response  to  the  1986 
Amendments  to  the  Infant  Formula  Act 
of  1980. 

Timetable: 

Currant  Good  Mfg.  PracticM;  Qual.  Control 
Proc. 

NPRM  07/09/96  (61  FR  36154) 
NPRM  Comment  Period  End  12/06/96 
Final  Actioni  2/00/03 

Infant  Fonn  Cons  Comp,  Micro  Test  &  Reed 
Retention  Raq 
NPRM  01/26/89  (54  FR  3783) 
NPRM  Comment  Period  End  03/27/89 
Final  Rule  12/24/91  (56  FR  66566) 

Infant  Forntuia  Quality  Factors 
NPRM  07/09/96  (61  FR  36154) 
NPRM  Comment  Period  End  12/06/96 
Final  Action  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Smsll  EntWss  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Shellee  Anderson. 
Food  Technologist,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  HFS-800,  Center 
for  Food  Safety  and  Applied  Nutrition, 
5100  Paint  Branch  Parltway,  College 
Park.  MD  20740 
Phone:  301  436-1693 
Email:  sheUee.anderson@cfsan.fda.gov 

RIN:  0910-AA04 

969.  INVESTIGATIONAL  USE  NEW 
ANIMAL  DRUG  REGULATIONS 
(SECTION  610  REVIEW) 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 


Authority:  5  USC  610;  21  USC 
351:  21  USC  353;  21  USC  360b;  21  USC 
371;  21  USC  321;  21  USC  352 

CFR  Citation:  21  CFR  511:  21  CFR  512 

Legal  Deadline:  None 

Abstract:  FDA  is  proposing  to  revise 
its  regulations  governing  investigational 
use  of  new  animal  drugs  by  proposing 
to  delete  21  CFR  511  and  establish  in 
21  CFR  part  512  revised  investigational 
use  of  new  animal  drug  regulations. 
The  investigational  use  new  animal 
drug  regulations  are  expected  to 
include  regulations  to  implement 
provisions  of  the  Animal  Drug 
Availability  Act  of  1996,  specifically 
presubmission  conferences,  and 
implement  parts  of  the  President's 
National  Performance  Report, 
"Reinventing  the  Regulation  of  Animal 
Drugs,"  May  1996.  In  the  reinventing 
regidations  report,  FDA  proposed  to 
revise  its  regulations  to  reflect 
numerous  new  process  changes  and 
programs  that  will  enable  a  more 
streamlined  animal  drug  application 
review  and  approval  process,  and  that 
would  result  in  less  regulatory  burden 
upon  industry  and  FDA  while 
maintaining  the  safety  and  effectiveness 
of  new  animal  drugs.  In  addition,  FDA 
is  initiating  a  review  of  this  rule  under 
section  610  of  the  Regulatory  Flexibility 
Act.  The  purpose  of  the  section  610 
review  is  to  determine  if  the  rule 
should  be  amended  to  minimize 
adverse  economic  impacts  on  small 
entities.  FDA  will  solicit  and  consider 
comments  on  the  following:  1)  the 
continued  need  for  the  rule;  2)  the 
nature  of  complaints  or  conunents 
received  concerning  the  rule:  3)  the 
complexity  of  the  rule;  4)  the  extent 
to  which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  Federal,  State, 
or  local  government  rules;  and  5)  the 
degree  to  which  technology,  economic 
conditions,  or  other  factors  have 
changed  in  the  area  affected  by  the 
rule. 


Action 

Dale         FR  Cite 

ANPRM 

11/21/96  61  FR  59209 

ANPRM  Comment 

01/21/97 

Period  End 

04A)3/00 

End  Review 

12/00/03 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  Marty  Schoenemann, 
Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration,  HFV-126,  Center  for 
Veterinary  Medicine,  7500  Standish 
Place.  Roclcville.  MD  20855 
Phone:  301  827-0220 

RIN:  0910-AB02 


970.  EUGIBIUTY  DETERMINATION 
FOR  DONORS  OF  HUMAN  CELLS. 
TISSUES,  AND  CELLULAR  AND 
TISSUE-BASED  PRODUCTS  (HCT/PS) 

Priority:  Other  Significant 

L«gal  Authority:  42  USC  216;  42  USC 
243;  42  USC  263a;  42  USC  264;  42  USC 
271 

CFR  CItetion:  21  CFR  210.1(c);  21  CFR 
210.2(a);  21  CFR  210.2(b);  21  CFR 
211.1(b);  21  CFR  820.1(a)(1):  21  CFR 
820.1(c);  21  CFR  1271 

Legal  Deadline:  None 

Atwtract:  The  Food  and  Drug 
Administration  is  requiring  certain 
manufecturers  of  human  cells,  tissues, 
and  cellular  and  tissue-based  products 
to  take  actions  to  screen  the  donors  of 
cells  and  tissues  used  in  those  products 
for  evidence  of,  or  risii  factors  for, 
relevant  communicable  disease.  As  part 
of  this  action,  the  agency  is  amending 
the  current  good  manufacturing 
practice  regulations  that  apply  to 
human  cells,  tissues,  and  cellular  and 
tissue-based  products  regulated  as 
drugs,  medical  devices,  and/or 
biological  products  to  incorporate  the 
new  donor  siutability  requirements  into 
existing  good  manufacturing  practice 
regulations  for  those  products. 

Timetable: 


Action 


FR  CHa 


09/30/99  64FR52696 
12/29/99 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affectsd:  Businesses 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment  04/18A)0  65  FR  20774 

Period  Reopened 
NPRM  Comment  07/17/00 

Period  Reopened 

End 
Final  Action  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectsd:  Businesses 

Qovsmmant  l.avsls  AffSctad:  State 
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HHS— FDA 


Long-Term  Actions 


Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Paula  S.  McKeever, 
Regulatory  Policy  Analyst,  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration,  Suite  200N 
(HFM-17),  Center  for  Biologies 
Evaluation  and  Research,  1401 
Rockville  Pilte.  Roclcville.  MD  20852- 
1448 

Phone:  301  827-6210 
Fax:  301  594-1944 

RIN:  0910-AB27 

971.  CURRENT  GOOD  TISSUE 
PRACTICE  FOR  MANUFACTURERS 
OF  HUMAN  CELLS,  TISSUES,  AND 
CELLULAR  AND  TISSUE-BASED 
PRODUCTS  (HCT/PS);  INSPECTION 
AND  ENFORCEMENT 

Priority:  Other  Significant 

Legal  Authority:  42  USC  216;  42  USC 
243;  42  USC  263a:  42  USC  264;  42  USC 
271 

CFR  Citation:  21  CFR  1271 

Ljsgal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  certain  manufacturers  of  human 
ceUs  and  tissue  to  follow  current  good 
tissue  practice  (GTP),  which  includes 
proper  handling,  processing,  and 
storage  of  human  cells  and  tissue, 
recordkeeping,  the  maintenance  of  a 
quality  program  labeling  and  reporting. 
FDA  is  also  proposing  inspection  and 
enforcement  provisions. 

Timetable: 


Phone:  301  827-6210 
Fax:  301  594-1944 

RIN:  0910-AB28 


972.  PREMARKET  NOTICE 
CONCERNING  BIOENGINEERED 
FOODS 

Priority:  Other  Significant 

Legal  Authority:  21  USC  342;  2i  USC 
343;  21  USC  348;  21  USC  321;  21  USC 
371 

CFR  Citation:  21  CFR  192;  21  CFR  592 

Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  is  requiring  the 
submission  to  the  agency  of  data  and 
information  regarding  plant-derived 
bioengineered  foods  that  would  be 
consumed  by  himians  or  animals.  FDA 
is  requiring  that  this  submission  be 
made  at  least  120  days  prior  to  the 
commercial  distribution  of  such  foods. 
FDA  took  this  action  to  ensure  that  it 
has  the  appropriate  amount  of 
information  about  bioengineered  foods 
to  help  to  ensure  that  all  market  entry 
decisions  by  the  industry  are  made 
consistently  and  in  full  compliance 
with  the  law.  The  action  will  permit 
the  agency  to  assess  on  an  ongoing 
basis  whether  plant-derived 
bioengineered  foods  comply  with  the 
standards  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Tlmetat>le: 


Action 


Data         FR  Cite 


01/08/01   66  FR  1508 
05/08/01 

To  Be  Detennined 


NPRM 

NPRM  Comment 
Period  End 

Hnal  Action 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  State 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agsncy  Contact:  Paula  S.  McKeever, 
RegiUatory  Policy  Analyst,  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration,  Suite  200N 
(HFM-17),  Center  for  Biologies 
Evaluation  and  Research,  1401 
RockviUe  Pike.  Rockville.  MD  20852- 
1448 


Action 


FR  CMa 


NPRM 
Final  Rule 


01/18/01  66  FR  4706 
To  Be  Detemiined 


973.  USE  OF  MATERIALS  DERIVED 
FROM  BOVINE  AND  OVINE  ANIMALS 
IN  FDA-REGULATED  PRODUCTS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  AuttMrlty:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AlMtract:  The  U.S.  Department  of 
Agriculture's  Animal  and  Plant  Health 
Inspection  Service  maintains,  by 
regulation  in  9  CFR  94.18(a),  a  list  of 
countries:  1)  where  bovine  spongiform 
encephalopathy  (BSE)  exists;  and  2j 
that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States. 
This  proposed  nde  would  restrict,  in 
FDA-regulated  products,  the  use  of 
most  materials  derived  bom  bovine  and 
ovine  animals  bom,  raised,  or 
slaughtered  in  a  country  listed  in  9  CFR 
94.18(a).  In  addition,  there  would  be 
a  waiver  provision  that  coidd  be  used 
under  appropriate  criteria. 

TlmetaMs: 


Regulatory  Flexibility  Analysis 
Rsquired:  Yes 

Small  Entities  Affectsd:  Businesses 

Government  Levels  Affected:  None 

Agertcy  Contact:  Linda  Kahl. 
Consumer  Safety  Officer,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  HFS-206,  Center 
for  Food  Safety  and  Applied  Nutrition, 
5100  Paint  Branch  Parkway,  College 
Park.  MD  20740 
Phone:  202  418-3101 
Fax:  202  418-3131 
Email:  lkahl@cfsan.fda.gov  ' 

RIN:  0910-AC15 


Action 


Data  FR  CM* 


NPRM 


12/O0A)3 


Regulatory  Flextt>lllty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  Rebecca  Buckner> 
Consumer  Safety  Officer,  Department  of 
Health  and  Himian  Services,  Food  and 
Drug  Administration,  HFS-306,  Center 
for  Food  Safety  and  Applied  Nutrition, 
5100  Paint  Branch  Parkway,  College 
Park,  MD  20740 
Phone:  301  436-1486 
Fax:  301  436-2632 
Email:  rebecca.buckner@cfsan.fda.gov 

RIN:  0910-AC19 

974.  MEDICAL  DEVICES; 
ANESTHESIOLOGY  DEVICES; 
PROPOSED  RECLASSIFICATION  OF 
PRESSURE  REGULATORS  FOR  USE 
WITH  MEDICAL  OXYGEN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  351;  2i  USC 
360c(e){l);  21  USC  371 

CFR  Citation:  21  CFR  868.2700;  21  CFR 

868.5905 

Legal  Deadline:  None 

AlMtract:  The  Food  and  Drug 
Administration  is  proposing  to 
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reclassify  pressure  regulators  for  use 
with  medical  oxygen  from  class  I  to 
class  n  and  to  establish  a  special 
control  for  oxygen  pressure  regulators 
to  address  problems  of  fire  and 
explosion  associated  with  use  of  these 
devices.  The  special  control  will  be  a 
guidance  document  that  includes 
standardized  testing,  performance,  and 
labeling  guidance  for  industry.  Devices 
that  meet  the  special  control  will  be 
exempt  from  the  premarket  notification 
requirements  of  the  act.  The  agency 
believes  it  is  taking  a  least  burdensome 
approach  for  industry.  This  rule  will 


enable  all  manufactiu«rs  to  most  easily 
comply  by  implementing  a  phase-in 
compliance  approach  that  will 
minimize  the  cost.  FDA  seeks  to 
reclassify  these  devices  imder  section 
513(e)(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360c(e)(l)). 

Timetabte: 


Actkm 


FR  CM* 


NPRM 


12AXy03 


Regulatory  FlexIbHtty  Analysis 
Rsquirsd:  Undetermined 


Govsmmsnt  Lsvsls  Affsclsd: 

Undetermined 

Fsderalism:  Undetermined 

Agsncy  Contact  Joseph  M.  Sheehan, 

Chief.  Regulations  Staff,  Department  of 

Health  and  Human  Services.  Food  and 

Drug  Administration.  HFZ-215,  Center 

for  Devices  and  Radiological  Health, 

1350  Piccard  Drive.  Rockville.  MD 

20850 

Phone:  301  827-2974 

Fax:  301  594-4795 

Email:  jms@cdrh.fda.gov 

RIN:  0910-AC30 


Department  of  Health  and  Human  Services  (HHS) 
Food  and  Drug  Administration  (FDA) 


Completed  Actions 


975.  USE  OF  OZONE-DEPLETING 
SUBSTANCES 

Priority:  Other  Significant 

CFR  Citation:  21  CFR  2 

Comptotsd:  ■ 


FR  CM* 


Fmal  Action  07/24/02  67  FR  48370 

Regulatory  FlexMIHy  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Wayne  H.  Mitchell 

Phone:  301  594-2041 

Fax:  301  827-5562 

Email:  mitchellw@cder.fda.gov 

RIN:  0910-AA99 

976.  FOOD  AOOmVES:  FOOD 
CONTACT  SUBSTANCES 
NOTIFICATION  SYSTEM 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  21  CFR  20.100;  21  CFR 
58.3;  21  CFR  170.3;  21  CFR  170.100 
to  170.105;  21  CFR  171.1;  21  CFR 
171.4;  21  CFR  174.5;  21  CFR  179.25; 
21  CFR  170.106;  ... 


FR  Clle 


05/21/02  67  FR  35724 


Fmal  Rule 

RsguMory  FtoxMHty  Analysis 
Rsquirsd:  No 


Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Mitchell  Alan 

Cheeseman 

Phone:  301  436-1589 

Email:  mcheesem@cfsan.fda.gov 

RIN:  0910-AB94 


977.  EFFICACY  EVIDENCE  NEEDED 
FOR  PRODUCTS  TO  BE  USED 
AGAINST  TOXIC  SUBSTANCES  WHEN 
HUMAN  STUDIES  ARE  UNETHICAL 

Priority:  Other  Significant 

CFR  Citation:  21  CFR  314;  21  CFR  601 

vompieMiK 

RMSon  Date  FR  CM* 

Final  Action  05/31/02  67  FR  37988 

Regulatory  FlexMIHy  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agsncy  Contact:  Wayne  H.  Mitchell 

Phone:  301  594-2041 

Fax:  301  827-5562 

Email:  mitchellw@cder.fda.gov 

RIN:  0910-AC05 

978.  REVOCATION  OF  CONDITIONS 
FOR  MARKETING  DIGOXIN 
PRODUCTS  FOR  ORAL  USE 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  21  CFR  310.500 


Comptotsd: 


Reason 


FR  CilB 


Final  Rule 


06/26/02  67FR42992 


Regulatory  FtoxibHIty  Analysis 
Rsquirsd:  No 

Govsmmsnt  Lsvsls  Affsctsd:  None 

Agsncy  Contact  Mary  E.  Catchings 
Phone:  301  594-2041 
Fax:  301  827-0951 

RIN:  0910-AC12 


979.  POSTMARKET  SURVEILLANCE 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  21  CFR  822 

Completed: 

RMaon  Dale         FR  Cite 

Final  Action  06A)6AJ2  67  FR  38878 

Regulatory  FtoxibUlty  Analysis 
Rsquirsd:  Yes 

Govsmmsnt  Lsvsls  Affsctsd:  None 

Agsncy  Contsct:  Joseph  M.  Sheehan 
Phone:  301  827-2974 
Fax:  301  594-4795 
Email:  jms@cdrh.fda.gov 

RIN:  0910-AC31 
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980.  NATIONAL  PRACTITIONER  DATA 
BANK  FOR  ADVERSE  INFORMATION 
ON  PHYSICIANS  AND  OTHER  HEALTH 
CARE  PRACTITIONERS:  MEDICAL 
MALPRACTICE  PAYMENTS 
REPORTING  REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  11131 

CFR  Citation:  45  CFR  60.7 

Legal  Deadline:  None 

Abstrsct:  This  NPRM  proposes  to 
require  that,  in  addition  to  reporting  to 
the  National  Practitioner  Data  Bank 
medical  malpractice  payments  made 
where  physicians  or  other  health  care 
practitioners  are  named  in  medical 
malpractice  actions  or  claims, 
judgments  or  settlements,  payments  be 
reported  where  they  are  made  for  the 
benefit  of  physicians  or  other  health 
care  practitioners  not  named  in  the 
judgments  or  settlements  but  who 
fiimished  or  failed  to  furnish  the  health 
care  services  upon  which  the  actions 
or  claims  were  based.  The  purpose  of 
this  NPRM  is  to  prevent  the  evasion 
of  the  medical  malpractice  payment 
reporting  requirement  of  the  Data  Bank 
through  the  agreement  of  the  parties  to 
a  lawsuit  to  use  the  corporate  health 
care  entity  to  "shield"  practitioners.  It 
would  also  require  malpractice  payers, 
in  very  limited  circumstances,  when  it 
is  impossible  to  identify  the 
practitioner  who  furnished  or  failed  to 
furnish  the  health  care  services  upon 
which  the  actions  or  claims  were  based, 
to  report  why  the  practitioner  could  not 
be  identified  and  to  provide  the  name 
of  the  corporate  health  care  entity. 

Timetsbte: 


Banks,  Department  of  Health  and 
Human  Services,  Public  Health  Service. 
Suite  300,  7519  Standish  Place, 
Rockville,  MD  20957 
Phone:  301  443-2300 
Fax:  301  443-6725 

RIN:  0906-AA41 

981.  DESIGNATION  OF  MEDICALLY 

UNDERSERVED  POPULATIONS  AND 

HEALTH  PROFESSIONAL  SHORTAGE 

AREAS 

Priority:  Substantive,  Nonsignificant 

Lsgsl  Authority:  42  USC  254b;  42  USC 
254e 

CFR  Citation:  42  CFR  5;  42  CFR  51c 

Legal  Deadline:  None 

Abstrsct:  This  rule  would  consolidate 
the  process  for  designating  areas  of 
health  professional  shortage  and 
medical  imderservice  that  apply  in 
several  department  programs,  and 
would  improve  the  criteria  for 
designating  medically  xmderserved 
populations  (MUPs)  and  Primary  Care 
Health  Professional  Shortage  Areas 
(HPSAs).  This  NPRM  will  address 
issues  raised  by  comments  received  in 
a  previous  NPRM,  dated  September  1, 
1998. 

Timetabto: 


Action 


Date 


FR  Cite 


12/24/98  63  FR  71255 
02/22/99 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 

Regulatory  FtoxibHIty  Analysis 

Required:  No 

Government  Leveto  Affected:  None 

Agency  Contsct:  John  M.  Heyob, 
Director,  Division  of  Practitioner  Data 


982.  NATIONAL  PRACTITIONER  DATA 
BANK  FOR  ADVERSE  INFORMATION 
ON  PHYSICIANS  AND  OTHER  HEALTH 
CARE  PRACTITIONERS:  REPORTING 
ADVERSE  AND  NEGATIVE  ACTIONS 

Priority:  Substantive,  Nonsignificant 

Lsgsl  Authority:  42  USC  i396r-2 

CFR  Citation:  45  CFR  60 

t.egal  Dssdiine:  None 

Abstrsct:  Public  Law  100-93  amended 
section  1921  of  the  Social  Security  Act 
to  require  that  each  State  have  in  effect 
a  system  of  reporting  disciplinary 
licensure  actions  taken  against-all 
licensed  health  care  practitioners  and 
entities.  It  also  requires  States  to  report 
any  negative  action  or  finding  which 
a  peer  review  organization,  private 
accreditation  entity  or  a  State  has 
concluded  against  a  health  care 
practitioner  or  entity.  Section  1921 
directs  the  Secretary  to  provide  for 
maximum  appropriate  coordination  in 
the  implementation  of  these  reporting 
requirements  with  those  of  the  Health 
Care  Quality  Improvement  Act  of  1986 
(title  IV  of  Pub.  L.  99-660).  Section 
1921  requirements  will  be  incorporated 
into  the  National  Practitioner  Data-feank 
(NPDB), 


Action 


FR  Cite       Timstsbto: 


09/01/98  63  FR  46538 
01/04/99 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 

Regulatory  Ftoxiblilty  Analysto 

Rsquirsd:  No 

Govsmmsnt  Levels  Affsctsd:  None 

Agsncy  Contact:  Andy  Jordan.  Acting 
Chief,  Shortage  Designation  Branch. 
Department  of  Health  and  Hxmian 
Services,  Health  Resources  and  Services 
Administration,  National  Center  for 
Health  Workforce  Analysis,  Bureau  of 
Health  Professions,  4350  East-West 
Highway,  Bethesda,  MD  20814 
Phone:  301  594-0816 
Email:  dsd@hrsa.gov 

RIN:  0906-AA44 


Action 


Dele 


FR  cue 


NPRM 


11/00/02 


Regulatory  FtoxibHIty  Analysis 
Rsquirsd:  No 

Smsll  Entlttos  Affsctsd:  No 

Government  Levels  Affsctsd:  State 

Agsncy  Contsct  John  M.  Heyob, 
Director,  Division  of  Practitioner  Data 
Banks,  Department  of  Health  and 
Himian  Services,  Public  Health  Service, 
Suite  300,  7519  Standish  Place. 
Rockville.  MD  20957 
Phone:  301  443-2300 
Fax:  301  443-6725 

RIN:  090&-AA57 
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Department  of  Health  and  Human  Services  (HHS) 
Health  Resources  and  Services  Administration  (HRSA) 


Completed  Actions 


963.  NATIONAL  VACONE  INJURY 
COMPENSATION  PROGRAM: 
REVISIONS  AND  AOOmONS  TO  THE 
VACaNE  INJURY  TABLE 

Priorny:  Substantive.  Nonsignificant 

CFR  Citation:  42  CFR  100 


Completed: 


FR  CM* 


FmalRuie 


07/25/02  67  FR  48558 


Regulatory  FtexMllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Marian  Jordan 
Phone:  301  443-4998 
Fax:  301  443-8196 
Email:  gevans9hrsa.gov 

Related  RIN:  Duplicate  of  0906-AA58 

RIN:  0906-AA55 


Department  of  Health  and  Human  Services  (HHS) 
Indian  Health  Service  (IHS) 


Hnal  Rule  Stage 


984.  INDIAN  CHILD  PROTECTION  AND 
FAMILY  VIOLENCE  PREVENTION  ACT 
MINIMUM  STANDARDS  OF 
CHARACTER 

Priority:  Info./Admin./Other 

Legal  Authority:  25  USC  3201  et  seq 

CFR  Citation:  42  CFR  36 


Protection  Act.  Public  Law  101-630,  25 
U.S.C.  3201  to  3211.  that  prescribe 
minimum  standards  of  character  for 
individuals  whose  duties  and 
responsibilities  involve  regular  contact 
with,  or  control  over.  Indian  children. 

Timetable: 


None 

Abstract:  The  Indian  Health  Service 
(IHS)  is  proposing  to  establish 
regulations  as  mandated  by  the  Indian 
Qbdld  Protection  and  Family  Violence 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


03/25/99  64  FR  14559 
07/26/99 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Ramona  D.  Williams. 
Child  Protection  Coordinator. 
[Department  of  Health  and  Human 
Services,  Indian  Health  Service.  Suite 
605.  12300  Twinbrook  Parkway, 
Rockville.  MD  20852 
Phone:  301  443-1589 

RIN:  0917-AA02 


Department  of  Health  and  Human  Services  (HHS) 
Indian  Health  Service  (IHS) 


Completed  Actions 


985.  TRIBAL  SELF-GOVERNANCE 
AMENDMENTS 

Priority:  Other  Significant 

CFR  Citation:  None 


Completed: 


FR  CNe 


Final  Rule 


05/17/02  67  FR  35333 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  LjSvsIs  Affected:  Federal, 
Tribal 

Agency  Contact:  Paula  K.  Williams 
Phone:  301  443-7821 

RIN:  0917-AA05 


Department  of  Health  and  Human  Services  (HHS) 
National  Institutes  of  Health  (NIH) 


Proposed  Rule  Stage 


986.  UNDERGRADUATE 
SCHOLARSHIP  PROGRAM 
REGARDING  PROFESSIONS  NEEDED 
BY  THE  NATIONAL  INSTTTUTES  OF 
HEALTH  (MH) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  216:  42  USC 
288-4 

CFR  Citation:  42  CFR  68b 


None 

Abelract:  Section  487D  of  the  Public 
Health  Service  Act.  as  added  by  the 
National  Institutes  of  Health 
Revitalization  Act  of  1993.  creates  a 
program  offering  scholarships,  in  an 


amount  not  to  exceed  $20,000  per  year 
of  academic  study,  to  individuals  from 
disadvantaged  backgrounds  who  are 
enrolled  as  full-time  students  at 
accredited  institutions  pursuing 
academic  programs  appropriate  for 
careers  in  professions  needed  by  the 
NIH.  For  each  year  of  scholarship 
support,  the  recipient  agrees  to  service 
(employment)  after  graduation,  at  the 
NIH,  for  one  year.  Additionally,  the 
individual  agrees  to  at  least  10 
consecutive  weeks  of  service 
(employment)  at  the  NIH  during  which 
the  individual,  is  attending  the 
educational  institution  and  receiving 


the  NIH  scholarship.  The  proposed  new 
regulations  will  cover  this  program. 

Timetable: 


Action 


FR  cite 


NPRM 


11/00/02 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jerry  Moore.  NIH 
Regulations  Officer,  Department  of 
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and  Hiunan  Services,  National 
Institutes  of  Health,  Room  601  MSC 
7669,  6011  Executive  Boulevard, 
Rockville,  MD  20852 
Phone:  301  496-4606 
Fax:  301  402-0169 
Email:  im4Oz0nih.gov 

RIN:  0925-AAlO 

987.  NATIONAL  INSTTTUTES  OF 
HEALTH  (NIH)  CENTER  GRANTS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  42  USC  216;  PL  106- 
310;  PL  106-505;  PL  106-525 

CFR  Citation:  42  CFR  52a 

Legal  Deadline:  None 

Abstract:  NIH  proposes  to  amend  the 
ciurent  center  grants  regulations  to 
reflect  new  authorities  set  forth  in 
sections  409C.  4451,  452E.  and  485F  of 
the  Public  Health  Service  Act  (PHS 
Act).  Section  409C  concerns  centers  of 
excellence  regarding  research  on 
autism;  section  4451  concerns  centers 
of  excellence  in  Alzheimer's  disease 
research  and  treatment;  section  452E 
concerns  centers  regarding  research  on 
"fragile  X;"  and  section  485F  concerns 
centers  of  excellence  for  research 
education  and  training  for  individuals 
who  are  members  of  minority  health 
disparity  populations. 


Action 


NPRM  12AXV02 

Regulatory  Flexibillty  Analysis 

Required:  No 

Small  Entities  Affected:  Governmental 

Jurisdictions 

Govemmem  Levels  Affected:  None 

Agency  Contact:  Jerry  Moore,  NIH 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  National 


Institutes  of  Health.  Room  601  MSC 
7669,  6011  Executive  Boulevard. 
Rockville.  MD  20852 
Phone:  301  496-4606 
Fax:  301  402-0169 
Email:  jm40zdnih.gov 

RIN:  0925-AA24 

988.  NATIONAL  INSTTTUTES  OF 
HEALTH  (NIH)  TRAINING  GRANTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  216;  42  USC 
285g-10 

CFR  Citation:  42  CFR  63a 

Legal  Deadline:  None 

Abstract:  NIH  proposes  to  amend  the 
training  grants  regulations  to 
implement  the  new  authority  imder 
section  4520  of  the  PHS  Act.  This 
action  is  necessitated  by  enactment  of 
the  Children's  Act  of  2000.  Section 
1002  of  this  act  adds  a  new  section 
4520  that  authorizes  the  Director  of 
National  Institute  of  Child  Health  and 
Human  Development  (NICHHD)  in 
consultation  with  the  Administrator  of 
Health  Resources  and  Services 
Administration  (HRSA).  to  support 
activities  to  provide  for  an- increase  in 
the  number  and  size  of  institutional 
training  grants  supporting  pediatric 
training. 

Timetable: 


FR  Cite        Action 


FR  one 


NPRM  03AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Jerry  Moore.  NIH 
Regulations  Officer.  Department  of 
Health  and  Himian  Services,  National 
Institutes  of  Health,  Room  601  MSC 


Department  of  Health  and  Human  Services  (HHS) 
National  Institutes  of  Health  (NIH) ^^ 


7669,  6011  Executive  Boulevard, 
Rockville.  MD  20852 
Phone:  301  496-4606 
Fax:  301  402-0169 
Email:  im40z9nih.gov 

RIN:  0925-AA28 

989.  e  NATIONAL  INSTTTUTES  OF 
HEALTH  (MH)  AIDS  RESEARCH  LOAN 
REPAYMENT  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Authority:  42  USC  216;  42  USC 


288-1 

CFR  Citation:  42  CFR  68 

i.egai  Deadline:  None 

Abstract:  Section  487A  of  the  Public 
Health  Service  Act  creates  a  program 
through  which  appropriately  qualified 
health  professionals  may  obtain 
federally  funded  repayment  of 
educational  loans  by  conducting  AIDS 
research  as  NIH  employees.  NIH  is 
issuing  regiilations  that  vyill  govern  the 
program. 

Timetable: 


Action 


FR  Cite 


NPRM 


03/00/03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemmem  Levels  Affected:  None 

Agency  Contact:  Jerry  Moore,  NIH 
Regulations  Officer.  Department  of 
Health  and  Human  Services.  National 
Institutes  of  Health,  Room  601  MSC 
7669.  6011  Executive  Boulevard. 
Rockville.  MD  20852 
Phone:  301  496-4606 
Fax:  301  402-0169 
Email:  jm40z@nih.gov 

RIN:  0925-AA32 


Hnal  Rule  Stage 


990.  NATIONAL  INSTTTUTES  OF 
HEALTH  LOAN  REPAYMENT 
PROGRAM  FOR  RESEARCH 
GENERALLY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  216;  42  USC 
288-3 

CFR  Citation:  42  CFR  68d 

:  None 


loan  repayments  to  qualified  health 
professionals  who  agree  to  conduct 
research  as  employees  of  the  National 
Institutes  of  Health. 


Action 


FR  Cite 


NPRM 
Final  Rule 


06/05/02  67FR50622 
12/00/02 


Abstract:  Regulations  will  be  issued  to 
govern  the  awarding  of  educational 


Regulatory  FlexMllty  Analyals 
Required:  No 

Govemmem  ijevels  Affected:  None 


Agency  Contact:  Jerry  Moore.  NIH 
R^^ations  Officer.  Department  of 
Health  and  Human  Services.  National 
Institutes  of  Health.  Room  601  MSC 
7669.  6011  Executive  Boulevard, 
RockviUe,  MD  20852 
Phone:  301  496-4606 
Fax:  301  402-0169 
Email:  jm40z9nih.gov 

0925-AA18 
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HHS— NIH 


Hnal  Rule  Stage 


991.  SCIENTIFIC  PEER  REVIEW  OF 
RESEARCH  GRANT  APPUCAT10NS 
AND  RESEARCH  AND  DEVELOPyENT 
CONTRACT  PROJECTS 

Prtortty:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  216;  42  USC 
282(b)(6);  42  USC  284(c)(3);  42  USC 
289a;  42  USC  290aa-3 

CFR  Citation:  42  CFR  52h 

Legal  Daadlina:  None 

Abstract:  NIH  staff  have  been 
reexamining  the  peer  review  process  as 


part  of  its  reinvention  of  Government 
initiatives  and  have  found  ambiguities, 
misstatements,  and  voids  in  the 
existing  regulations.  These  regiilations, 
which  govern  the  first  level  of  review, 
are  being  amended  to  reflect  current 
policies  and  procedures. 

Thnatabla: 


Action 


FR  on* 


NPRM 
Final  Action 


09/21/00  65  FR  57132 
03rtXV03 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  L^vals  Affactad:  None 

AgaiKy  Contact:  Jerry  Moore,  NIH 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  National 
Institutes  of  Health,  Room  601  MSC 
7669,  6011  Executive  Boulevard, 
Rockville,  MD  20852 
Phone:  301  496-4606 
Fax:  301  402-0169 
Email:  jm40z9nih.gov 

RIN:  0925-AA20 


Department  of  Health  and  Human  Services  (HHS) 
National  Institutes  of  Health  (NIH) 


Long-Term  Actions 


992.  STANDARDS  FOR  A  NATIONAL 
CHIMPANZEE  SANCTUARY  SYSTEM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  287a-3a 

CFR  Citation:  42  CFR  52b 


Deadline:  NPRM.  Statutory.  June 
18.  2001. 

AtMtracti  The  National  Institutes  of 
Health  proposes  to  establish  standards 


for  operating  a  national  chimpanzee 
sanctuary  system  to  provide  for  the 
permanent  retirement  of  federally 
owned  or  supported  chimpanzees  no 
longer  needed  for  research. 

Timetable:  Next  Action  Undetermined 

Regulatory  FlexHiility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Jerry  Moore,  NIH 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  National 
Institutes  of  Health,  Room  601  MSC 
7669,  6011  Executive  Boulevard, 
Rockville,  MD  20852 
Phone:  301  496-4606 
Fax:  301  402-0169 
Email:  jm40z9nih.gov 

RIN:  0925-AA31 


Department  of  Health  and  Human  Services  (HHS) 
Office  of  Public  Health  and  Science  (OPHS) 


Proposed  Rule  Stage 


993.  PUBLIC  HEALTH  SERVICES 
POUaES  ON  RESEARCH 
MISCONDUCT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  216;  42  USC 
241;  42  USC  289b 

CFR  Citation:  42  CFR  93 

Legal  Deadline:  None 

At)stract:  This  notice  of  proposed 
rulemaking  proposes  substantial 
revisions  to  the  existing  regulations  at 
42  CFR  part  50.  subpart  A. 
"Responsibilities  of  Awardee  and 
Applicant  Institutions  for  Dealing  With 
and  Reporting  Possible  Misconduct  in 
Science."  54  FR  32449,  August  8.  1989. 
The  National  Institutes  of  Health 
Revitalization  Act  of  1993  (NIH  Act). 
Public  Law  103-43,  contains  provisions 
that  affect  the  current  rule.  For 
example,  section  161  of  the  NIH  Act 
established  the  Office  of  Research 
Integrity  (ORI)  as  an  independent  entity 
reporting  to  the  Secretary,  and  recent 


organizational  changes  have  also 
affected  the  ORI's  operations.  In 
addition,  the  Office  of  Science  and 
Technology  Policy  (OSTP)  published  a 
Govemmentwide  policy  that  applies  to 
federally-funded  research  and  proposals 
submitted  to  the  Federal  agencies  for 
research  funding.  65  FR  76260. 
December  6,  2000.  The  proposed 
revised  regulation  will  implement  this 
OSTP  policy,  which  contains  a 
definition  of  research  misconduct  and 
basic  guidelines  for  the  response  of 
Federal  agencies  and  research 
institutions  to  allegations  of  research 
misconduct.  The  current  regulation, 
which  implemented  section  493(e)  of 
the  Public  Health  Service  Act.  would 
be  deleted,  and  a  new  part  93.  subparts 
A,  B,  C,  D,  and  E  would  be  added. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
02/OOA)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barbara  BuUman, 
Policy  Analyst,  Department  of  Health 
and  Human  Services,  Office  of  Public 
Health  and  Science,  Suite  700,  5515 
Seciirity  Lane,  Rockville,  MD  20852 
Phone:  301  443-5300 
Fax:  301  443-5351 

Chris  Pascal.  Director.  Office  of 
Research  Integrity,  Department  of 
Health  and  Human  Services,  Office  of 
Public  Health  and  Science,  Public 
Health  and  Science,  Suite  700,  5515 
Seciirity  Lane,  Rockville,  MD  20852 
Phone:  301  443-3400 

Related  RIN:  Related  To  0940-AAOl 

RIN:  0940-AA04 


HHS— OPHS 


Proposed  Rule  Stage 


994.  •  HUMAN  SUBJECTS 
PROTECTION  REGULATIONS: 

iNsnnrnoNAL  review  boards 

REGISTRATION  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  42  USC 
289 

CFR  Citation:  45  CFR  46 

Legal  Deadline:  None 

Alwtract:  This  notice  of  proposed 
rulemaking  proposes  to  add  subpart  F 
to  Department  of  Health  and  Himian 
Services  (HHS)  regulations  for 
protection  of  hxmian  subjects,  45  CFR 
part  46,  to  reqire  registration  of 
institutional  review  boards  (IRBs)  with 
the  Department  of  Health  and  Himian 
Services  (HHS).  The  registration 
information  would  include  contact 
information,  approximate  nimibers  of 
active  protocols  involving  research 
conducted  or  supported  by  HHS  and 


other  Federal  agencies,  accreditation 
status,  IRB  membership,  and  staffing  for 
the  IRB.  The  proposed  registration 
requirements  will  make  it  easier  for 
Office  for  Human  Research  Protections 
(OHRP)  to  convey  information  to  IRBs 
and  will  support  the  current  IRB 
registration  operated  by  OHRP.  Under 
the  cxurent  OHRP  IRB  registration 
system,  the  submission  of  certain 
registration  information  is  required  by 
human  subjects  protection  regulations, 
and  certain  other  information  may  be 
submitted  voluntarily.  This  proposed 
information  collection  was  submitted  to 
te  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act. 
Under  the  proposed  rule,  all 
registration  information  will  be 
required,  making  the  IRB  registration 
system  uniform  with  IRB  registration 
requirements  of  the  Food  and  Drug 
Administration  (FDA),  and  creating -a 
single,  HHS  IRB  Registration  system. 


FDA  will  simultaneously  publish  a 
proposed  rule  regarding  FDA  IRB 
registration  requirements. 

TImotalBle: 


Action 


FR  cue 


NPRM 

NPRM  Comment 
Period  End 


12/00/02 
03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  George  Gasparis, 
Department  of  Health  and  Human 
Services,  Office  of  Public  Health  and 
Science,  Office  for  Himian  Research 
Protections,  The  Tower  Building,  Suite 
200,  1101  Wootton  Parkway;  Rockville, 
MD  20852 
Phone:  301  496-7005 

RIN:  0940-AA06 


Department  of  Health  and  Human  Services  (HHS) 
Office  of  Public  Health  and  Science  (OPHS) 


Rnal  Rule  Stage 


995.  PUBUC  HEALTH  SERVICE 
STANDARDS  FOR  THE  PROTECTION 
OF  RESEARCH  MISCONDUCT 
WHISTLEBLOWERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  216;  42  USC 
241;  42  USC  289b 

CFR  Citation:  42  CFR  94 

Legal  Daadlina:  None 

Abstract:  To  implement  section  493(e) 
of  the  Public  Health  Service  Act  (added 
by  section  163  of  the  National  Institutes 
of  Health  Revitalization  Act  of  1993, 
Pub.  L.  103-43),  the  Department  is 
proposing  to  add  a  new  part  94  to  title 
42  of  the  Code  of  Federal  Regulations. 
Under  this  proposed  regulation, 
covered  institutions  must  follow  certain 
requirements  for  preventing  and 


responding  to  occurrences  of  retaliation 
against  whistleblowers.  The  purpose  of 
this  part  is  to  protect:  (1)  persons  who 
make  a  good  faith  allegation  that  a 
covered  institution  or  member  thereof 
engaged  in,  or  failed  to  respond 
adequately  to  an  allegation  of  research 
misconduct;  and  (2)  persons  who 
cooperate  in  good  faith  with  an 
investigation  of  research  misconduct. 

Timetable: 


Action 


FR  CHS 


11/28/00  65FR70830 
01/29/01 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Barbara  Bullman, 
Policy  Analyst,  Department  of  Health 
and  Himian  Services,  Office  of  Public 
Health  and  Science,  Suite  700,  5515 
Security  Lane,  Rockville,  MD  20852 
Phone:  301  443-5300 
Fax:  301  443-5351 

Chris  Pascal,  Director,  Office  of 
Research  Integrity,  Department  of 
Health  and  Human  Services,  Office  of 
Public  Health  and  Science,  Public 
Health  and  Science.  Suite  700,  5515 
Security  Lane,  Rockville,  MD  20852 
Phone:  301  443-3400 

Related  RIN:  Related  To  0940-AA04 

RIN:  0940-AAOl 
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Department  of  Health  and  Human  Services  (HHS) 
Centers  for  Medicare  &  iMedicaid  Services  (CIAS) 


Proposed  Rule  Stage 


996.  END  STAGE  RENAL  DISEASE 
(ESRD)  CONDmONS  FOR  COVERAGE 
(CMS-381S-P)  (SECTION  610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
45  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0g38-AG82 

997.  CRITERIA  FOR  APPROVAL  OF 
FAaUTIES  TO  PERFORM  COVERED 
HEART,  UVER,  LUNG,  PANCREAS, 
AND  INTESTINAL  TRANSPLANTS 
(CMS-3835-P) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302:  42  USC 
I395hh 

CFR  Citation:  42  CFR  482 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
establish  conditions  of  participation  for 
Medicare-covered  transplants. 

Timetable: 


Action 


Dal*  FR  CMS 


Proposed  Rule  07/00/03 

Regulatory  FlexH)illty  Analysis 
Required:  No 

Small  Entities  Affsctsd:  Businesses, 
Organizations 

Government  Levels  Aftacted:  None 

Agency  Contact:  Marty  Abeln, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Centers  for 
Medicare  Management,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850 
Phone:  410  786-1032 

Kathy  Linstromberg,  Department  of 

Health  and  Hirnian  Services,  Centers  for 

Medicare  &  Medicaid  Services,  7500 

Security  Boulevard,  Baltimore,  MD 

21244 

Phone:  410  786-8279 

Eva  Fung,  Health  Insurance  Specialist, 

Department  of  Health  and  Human 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  S3-06-6.  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-7539 

RIN:  0938-AH17 

998.  HOSPICE  CARE— CONDITIONS 
OF  PARTiaPATION  (CMS-3844-P) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302:  42  USC 
139Sx(dd):  42  USC  1395hh 


CFR  Citation:  42  CFR  418 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
revise  existing  conditions  of 
participation  that  hospices  must  meet 
to  participate  in  the  Medicare  program. 
The  proposed  requirements  focus  on 
the  actual  care  delivered  to  patients 
and  patients'  families  by  hospices  and 
the  results  of  that  care,  reflect  an 
interdisciplinary  view  of  patient  care, 
allow  hospices  greater  flexibility  in 
meeting  quality  standards,  and 
eliminate  unnecessary  procedural 
requirements. 

TimetaMs: 


Action 


Dirta  FR  Cite 


Proposed  Rule 


07/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 


Federalism:  Undetermined 


/ 


Agency  Contactl^ary  Rossi  Coajot, 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-6051 

Rachael  Weinstein,  Health  Insurance 
Specialist,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-6775 

RIN:  0938-AH27 


999.  REQUIREMENTS  FOR 
ESTABUSHING  AND  MAINTAINING 
MEDICARE  BILUNG  PRIVILEGES 
(CMS-6002-P) 

Priority:  Other  Significant 

l-egal  Authority:  42  USC  1302;  42  USC 
1395hh 

CFR  Citation:  42  CFR  424 

Legal  Deadiins:  None 

AlMtract:  This  proposed  rule  is  needed 
as  part  of  the  Administration's  anti- 
fraud  and  abuse  efforts.  It  would  give 
us  the  authority  to  enroll  and  re-enroll 
providers  with  time  frames  for  re- 
enrollment. 


Timetabis: 


Action 


FR  Cite 


Proposed  Rule  01/00/03 

Regulatory  FlexUHIIty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Formerly 
known  as  HCFA-1023-P 

Agency  Contact:  Michael  CoUett,  OFM. 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-6121 

RIN:  0938-AH73 

1000.  NATIONAL  STANDARD  FOR 
IDENTIRERS  OF  HEALTH  PLANS 
(CMS-6017-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
46  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AH87 

1001.  MEDICAL  CHILD  SUPPORT  AND 
HEALTH  INSURANCE  COVERAGE  OF 
DEPENDENT  CHILDREN  (CMS-2081-P) 

Priority:  Substantive,  Nonsignificant 

l.sgai  Authority:  42  USC  1302;  42  USC 
1396{a){25);  42  USC  1396{a)(45);  42 
USC  1396(a){60);  42  USC  1396(o);  42 
USC  1396g-l;  42  USC  1396(k) 

CFR  Citation:  42  CFR  433.135;  42  CFR 
433.137;  42  CFR  433.170 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
require  States  to  provide  assurances 
that  laws  relating  to  medical  child 
support  have  satisfactorily  been 
implemented  in  accordance  with  the 
Social  Security  Act.  These  laws  would 
impose  requirements  on  insurers, 
employers,  and  State  Medicaid  agencies 
that  would  result  in  greater  enrollment 
opportunities  for  children,  facilitate  the 
filing  of  claims  by  custodial  parents, 
and  establish  new  payment 
disbursement  criteria.  This  requirement 
would  implement  section  13623,  OBRA 
of  1993. 

Timetable: 


Action 


Date         FR  Cite 


Proposed  Rule  02/00/03 

Regulatory  Flexibiltty  Analysis 
Required:  Yes 


HHS-CMS 


Small  Entltiss  Affsdsd:  Businesses, 
Governmental  Jurisdictions 

Govemmsnt  Levsis  Aftoded:  State 

Agency  Contact:  Sue  Knefley,  Center 
for  Medicaid  and  State  Operations, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-0488 

RIN:  093&-AI21 


1002.  MEDICARE  HOSPICE  CARE 
AMENDMENTS  (CMS-1022-P) 

Priority:  Substantive,  Nonsignificant 

Unfundsd  Mandates:  Undetermined 

Legal  Authority:  PL  105-33,  sec 
1961(dd);  PL  105-33,  sec  1814(i);  PL 
105-33.  sec  4441  to  4444;  PL  105-33, 
sec  4448  to  4449;  PL  106-113,  sec  131; 
PL  106-554,  sec  321  to  322 

CFR  Citation:  42  CFR  418 

Legal  Deedline:  None 

Abstract:  This  proposed  rule  revises 
certain  regulations  governing  coverage 
and  payments  for  hospice  care  under 
the  Medicare  program  as  required  by 
the  Balanced  Budged  Act  of  1997,  the 
Medicare,  Medicaid,  and  State  Child 
Health  Insurance  Program  Balanced 
Budget  Refinement  Act  of  1999,  and  the 
Medicare.  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000. 

Timetable: 


Action 


FR  Cite 


Proposed  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affscted:  None 

Agency  Contact:  Carol  Blackford, 
Center  for  Health  Plans  and  Providers, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-5909 
Email:  cblackford@hcfa.gov 

Related  RIN:  Previously  reported  as 
0938-AH73 

RIN:  0938-AJ36 


1003.  SUPPLIER  STANDARDS  FOR 
HOME  OXYGEN,  THERAPEUTIC 
SHOES,  HOME  NUTRITION  THERAPY 
(CMS-6010^) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  42  CFR  424.57 

L«gal  Deadline:  None 

Abstract:  This  proposed  rule  would 
establish  service  standards  for  suppliers 
of  home  oxygen  equipment,  therapeutic 
shoes,  and  home  infusion  therapy. 

Timetable: 


Action 


FR  Cite 


Proposed  Rule  Stage 


Regulalory  FlexMHIy  Analysis 
Requlrsd:  Yes 

Smell  Entitles  Affsctsd:  Businesses 

Govemmsnt  Lavsls  Affected:  None 

Agency  Contact:  ICatie  Walker, 

Department  of  Health  and  Himian 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  C5-03-03,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-7278 

RIN:  0938-AK02 


Proposed  Rule  06^00^ 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Fran'  Whelan,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  C3-02- 
16,  7500  Security  Boulevard,  Baltimore, 
MD  21244 
Phone:  410  786-1302 

RIN:  0938-AJ98 

1004.  ALL  PROVIDER  BAD  DEBT 
PAYMENT  (CMS-1126-P) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302: 42  USC 
1395f(b);  42  USC  1395g;  42  USC 
1395  J(a);  42  USC  1 395.1(1);  42  USC 
1395.1{n);  42  USC  1395x(v);  42  USC 
1395CC;  42  USC  1395hh;  42  USC        ; . 
1395rr,  42  USC  1395tt 

CFR  Citation:  42  CFR  413.80;  42  CFR 
413.178 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
implement  a  court  settlement 
agreement  and  remove  the  cap  on  End 
Stage  Renal  Disease  (ESRD)  bad  debt 
reimbursement,  which  limits  payment 
of  allowable  bad  debts  to  the  facility's 
unrecovered  costs.  This  rule  would  also 
reduce  the  amoimt  of  reimbursement 
for  bad  debt  for  all  providers  and 
suppliers  that  receives  reimbursement 
by  30  percent. 


1005.  CONDmONS  OF 
PARTICIPATION  OF  INTERMEDIATE 
CARE  FAdUTIES  FOR  PERSONS 
WITH  MENTAL  RETARDATION  (CMS- 
3046-P) 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  42  USC  1302;  42  USC 
1396d' 

CFR  Citation:  42  CFR  400;  42  CFR  435; 
42  CFR  440:  42  CFR  441;  42  CFR  483 

Legal  Deadline:  None 

Ai9Stract:  This  pn^osed  rule  would 
revise  the  conditions  of  participation 
for  ICFs/MR.  We  would  set  forth  these 
new  requirements  that  ICFs/MR  must 
meet  to  adhere  to  current  trends  in  the 
field  of  developmental  disabilities.  It 
would  address  recent  developments  in 
some  facilities  in  the  District  of 
Columbia  to  further  protect  the  health 
and  safety  of  this  vulnerable 
population. 

Timetable: 


Action 


ffl  Cite 


Proposed  Rule 


11AXV02 


Action 

NPRM 


FR  Cite 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact  Nancy  Archer,  oiffice 
of  Clinical  Standards  and  Quality. 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  S3-05-27,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850 
Phone:  401  786-0596 

RIN:  0938-AK23 
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1006.  HEALTH  INSURANCE  REFORM: 
CLAIMS  ATTACHMENTS  STANDARDS 
(CMS-0050-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
47  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  Og38-AK62 

1007.  RATE  OF  REIMBURSEMENT  OF 
PHOTOCOPY  EXPENSES  FOR 
PROSPECTIVE  PAYMENT  SYSTEM 
PROVIDERS  (CMS-3055-P) 

Priority:  Economically  Significant 

Legal  Authority:  Social  Security  Act, 
sec  1102;  Social  Security  Act,  sec  1154; 
Social  Security  Act,  sec  1159;  Social 
Security  Act,  sec  1866;  Social  Security 
Act,  sec  1871 

CFR  Citation:  42  CFR  476.78 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
increase  the  rate  of  reimbursement  of 
photocopy  expenses  as  required  bv  the 
regulations  governing  Utilization  and 
Quality  Control  Peer  Review 
Organizations.  Our  current  regulations 
identify  the  photocopying 
reimbursement  methodology  for 
prospective  payment  system  hospitals. 

Timetable: 


Action 


Dale         FR  Cite 


Proposed  Rule  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Snwll  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Valerie  Mattison- 
Brown,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services.  Office  of  Clinical 
Standards,  7500  Seciirity  Boulevard, 
Baltimore,  MD  21244 
Phone:  410  786-5958 

RIN:  0938-AK68 

1008.  MODIFICATIONS  TO  MEDICARE 

MANAGED  CARE  RULES  (CMS-4041- 

P) 

Priority:  Other  Significant.  Major  status 

under  5  USC  801  is  undetermined. 


Authority:  BIPA,  sec  605;  BIPA, 
sec  606;  BIPA,  sec  612;  BIPA,  sec  615 
to  617;  BIPA,  sec  620;  BIPA,  sec  621; 
BIPA,  sec  623 

CFR  Citation:  42  CFR  409;  42  CFR  417; 
42  CFR  422 


Proposed  Rule  Stage 


Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
implement  certain  Medicare  payment 
provisions  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  and  Improvement 
Act  of  2000.  The  policy  changes 
include  premium  reductions  for  M+C 
enrollees.  uniform  coverage  for  M+C 
plans  in  multiple  locations,  eliminating 
health  disparities,  ESRD  enrollees,  and 
increased  civil  money  penalties  for 
M-fC  organizations  that  terminate 
contracts  mid-year.  Moreover,  this 
proposed  rule  describes  authority  to 
waive  or  modify  requirements  that 
hinder  the  design  of,  the  offering  of, 
or  the  enrollment  in  the  M+C  plans 
offered  to  employers  or  labor  unions. 

Timetable: 


Action 


FR  Cite 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  CMS-4041-P 
was  previously  identified  as  CMS-1180- 
P. 

Agency  Contact:  Frank  Szeflinski. 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services 
Phone:  303  844-7119 

RIN:  0938-AK71 

1009.  MEDICARE  INPATIENT 
DISPROPORTIONATE  SHARE 
HOSPITAL  (DSH)  ADJUSTMENT 
FORMULA  (CMS-1171-P) 

Priority:  Other  Significant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  42  CFR  412106 

Legal  Deadline:  None 

Al>stract:  This  proposed  rule  clarifies 
the  Medicare  DSH  adjustment 
calculation  in  reference  to  the  inclusion 
of  Medicaid  patient  days.  It  describes 
the  criteria  to  use  in  calculating  the 
Medicare  DSH  adjustment  for  hospitals 
for  purposes  of  payment  under  the 
hospital  inpatient  prospective  payment 
system. 

Timetabia: 


Action 


FR  cue 


Proposed  Rule 


01AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  Phillips, 
Center  for  Health  Plans  and  Providers, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  C4-05-27,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-4548 

RIN:  0938-AK77 

1010.  EUMINATION  OF  STATEMENT 
OF  INTENT  PROCEDURES  FOR 
RUNG  MEDICARE  CLAIMS  (CMS- 
1185-P) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Autttorlty:  Not  Yet  Determined 

CFR  Citation:  42  CFR  424 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
revise  the  requirements  concerning  the 
written  statement  of  intent  procedures 
for  filing  Medicare  claims  from  the 
current  Medicare  regulation. 

Timetable: 


Action 


Date 


FR  Cite 


Proposed  Rule  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State, 
Federal 

Federalism:  Undetermined 

Agency  Contact:  David  Walczak, 
Center  for  Health  Plans  and  Providers, 
Plan  and  Provider  Ihirchasing  Policy 
Group,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  C4-07-07,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850 
Phone:  410  786-4475 

RIN:  0938-AK79 

1011.  ORGAN  PROCUREMENT 
ORGANIZATION  CONDITIONS  FOR 
COVERAGE  (CMS-3064-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
48  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AK81 
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1012.  EXTENDING  MEDICARE 
ENTITLEMENT  WHEN  DISABILITY 
BENEFIT  ENTITLEMENT  ENDS 
BECAUSE  OF  SUBSTANTIAL 
GAINFUL  ACTIVITY  (CMS-4018-P) 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  Sec  202  of  the 
TWWnA  of  1999;  PL  106-170 

CFR  Citation:  42  CFR  406.12 

Legal  Deadline:  None 

Abstract  This  rule  would  provide 
working  disabled  individuals  with 
continued  Medicare  entitlement  for  an 
additional  54  months  beyond  the 
current  limit.  It  would  implement  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999. 

Timetable: 


Action 


Date 


FR  Cite 


Proposed  Rule  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Denise  Cox. 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services.  7500  Security 
Boulevard.  Baltimore.  MD  21244 
Phone:  410  786-3195 

RIN:  0938-AK94 

1013.  UPDATE  INTEREST 
ASSESSMENT  ON  MEDICARE 
OVERPAYMENT  AND 
UNDERPAYMENT  (CMS-6014-P) 

Priority:  Other  Significant 

Legal  Autfiorlty:  Social  Security  Act. 

sec  1815(d);  Social  Security  Act,  sec 

1833(j) 

CFR  Citation:  42  CFR  405.378 

Legal  Deadlir>e:  None 

Abstract:  This  proposed  rule  would 

change  the  formula  used  to  compute 

interest  on  provider,  supplier 

overpayments  and  underpayments. 

Tlmetat>le:     ■ 
Action 


Date 


FR  Cite 


NPRI^  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 


Small  Entities  Affected:  Businesses, 
Organizations 
.Government  Levels  Affected:  None 

Agency  Contact:  Paul  Thomas  Reed, 
Financial  Management  Specialist, 
Department  o£  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  C3-15-07,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 

Phone:  410  786-4001 
Email:  preed2@cms.hhs.gov 

RIN:  0938-AL14 


1014.  USE  OF  RESTRAINT  AND 
SECLUSION  IN  MEDICARE  AND 
MEDICAID  PARTICIPATING 
FAaLITIES  THAT  PROVIDE 
INPATIENT  OR  RESIDENTIAL  CARE 
(CMS-2130-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

49  in  part  II  of  this  issue  of  the  Federal 

Register. 

RIN:  0938-AL26 

1015.  PAYMENT  FOR  RESPIRATORY 
ASSIST  DEVICES  WITH  BI-LEVEL 
CAPABILITY  AND  A  BACK-UP  RATE 
(CMS-1167-P) 

Priority:  Other  Significant 

Legal  Authority:  42  CFR  1302;  42  CFR 

1395hh;  42  CFR  1395rr(b){l);  PL  103- 

66 

CFR  Citation:  42  CFR  414 

Legal  Deadline:  None 

AtMtract:  This  rule  removes  respiratory 

assist  devices  with  bi-level  capability 

and  a  back-up  rate  from  the  category 

for  items  requiring  frequent  and 

substantial  servicing,  and  places  them 

in  the  category  for  other  items,  or 

capped  rental  items.  This  rule  corrects 

an  error  that  occurred  in  1992,  where 

these  devices  were  inappropriately 

placed  in  the  category  for  items 

requiring  frequent  and  substantial 

servicing. 

Timetable: 


Health  and  Human  Services,  Centers  for 

Medicare  &  Medicaid  Services,  7500 

Security  Boulevard,  Baltimore.  MD 

21244 

Phone:  410  786-4499 

RIN:  0938-AL27 

1016.  SELF-DECLARATION  OF 
CITIZENSHIP  (CMS-2085-P) 

Priority:  Info./Admin./Other 

Legal  AuttMrity:  Public  Law  104-193. 
Sec  431 

CFR  Citation:  42  CFR  435.410;  42  CFR 
436.410 


Action 


Date 


FR  Cite 


Proposed  Rule  03/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Federallam:  Undetermined 

Agency  Contact:  Joel  Kaiser,  Center  for 

Medicare  Management,  Department  of 


Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
require  States,  on  a  post-determination 
basis,  to  carry  out  a  process  for 
verifying  citizenship  in  a  sample  of 
cases  to  ensure  that  program  integrity 
is  being  maintained.  This  proposed  rule 
would  also  clearly  state  that  acceptance 
of  the  individual's  self-declaration  is  an 
option. 
TimetiMe: 


Action 


Date         FR  Cite 


Proposed  Rule  01/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Sarah  DeLone,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  S2-01- 
16,  7500  Security  Boulevard,  Baltimore, 
MD  21244 
Phone:  410  786-7010 

RIN:  0938-AL33 


1017.  PERMITTING  PREMIUM 

REDUCTIONS  AS  ADDITIONAL 

BENEFITS  UNDER 

MEDICARE+CHOICE  PLANS  (CMS- 

6016-P) 

Priority:  Substantive,  Nonsignificant. 

Major  status  under  5  USC  801  is 

imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  42  CFR  408.ff 

Legal  Deadline:  Final,  Statutory, 
January  1,  2003. 

Abstract:  This  proposed  rule  would 
implement  section  606  of  BIPA  to  allow 
M+C  organizations  to  elect  a  reduction 
in  capitation  payments  so  that  these 
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Proposed  Rule  Stage 


organizations  could  offer  Medicare  part 
B  premium  reductions  to  enroUees. 


Action 


Date         FR  en* 


Proposed  Rule  03AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectsd:  No 

Government  Levels  Affected:  State. 
Local,  Federal 

Agency  Contact:  Michele  Sanders, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-0808 

RIN:  0938-AL49 

1018.  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  PSYCHIATRIC 
HOSPITALS  (CMS-1213-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
50  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0g38-AL50 

1019.  PROVIDER  REIMBURSEMENT 
DETERMINATIONS  AND  APPEALS 
(CMS-1727-P) 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  Sec  1878  of  the  Social 
Security  Act 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadline:  None 

AtMtract:  This  proposed  rule  would 
redefine,  clarify,  and  update  the 
guidelines  and  procedures  for  provider 
reimbursement  review  board  appeals. 

Timstabis: 


Action 


Data        FR  Cite 


Proposed  Rule  05/00/03 

Rsgulatory  FlexilMlity  Analysis 
Rsqulrsd:  No 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Agency  Contact  Morton  Marcus, 

Department  of  Health  and  Himian 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  C4-26-22,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-4477 

RIN:  0938-AL54 


1020.  SCHIP;  PURCHASE  OF  FAMILY 
COVERAGE— BENEFIT  FLEXIBILITY  IN 
PARENT  COVERAGE  (CMS-214»-P) 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Auttwrity:  42  USC  2110 

CFR  Citation:  42  CFR  457 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
provide  flexibility  to  States  in  defining 
their  benefit  package  for  adults  covered 
under  the  State  Children's  Health 
Insurance  Program  (SCHIP)  family 
coverage  options. 


Action 


Dale  FR  Cite 


Proposed  Rule  04A)0/03 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  EntMss  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Terese  Klitenic, 
Center  for  Medicaid  and  State 
Operations,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  C4-25-02,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850 
Phone:  410  786-5942 

RIN:  0g38-AL62 

1021.  REQUEST  FOR  INFORMATION 
ON  BENEFIT-SPECiFIC  WAITING 
PERIODS  (CMS-2150-N) 

Priority:  Info./Admin./Other 

Legal  AuttK>rity:  None 

CFR  Citation:  None 

l.egal  Deadline:  None 

AtMtract:  This  notice  requests 
information  on  the  use  of  benefit- 
specific  waiting  periods  by  group 
health  plan  and  group  health  insurance 
issuers. 

Timstabis: 


Action 


FR  CMe 


Notice  05/00/03 

ftogulatory  Flexibility  Analysis 
Rsquired:  No 

Small  Entitiss  Affected:  No 

Government  Levels  Affsctsd:  None 

Agsncy  Contact:  David  Mlawsky. 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 


Medicaid  Services,  S3-16-26,  7500 

Security  Boulevard,  Baltimore,  MD 

21244 

Phone:  410  786-6851 

RIN:  0938-AL64 


1022.  REVISIONS  TO  THE  MEDICARE 
APPEALS  PROCESS  (CMS-4004-P) 

Rsgulatory  Plan:  This  entry  is  Seq.  No. 
51  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AL67 

1023.  DMERC  SERVICE  AREAS  AND 
RELATED  MATTERS  (CMS-1219-P) 

Priority:  Substantive,  Nonsignificant 

Lsgal  Auttwrity:  Social  Security  Act. 
sec  1842;  Social  Security  Act,  sec 
1834(a)(12);  Social  Security  Act,  sec 
1834(h)(3);  Social  Security  Act,  sec 
1834(j)(l)(E) 

CFR  Citation:  42  CFR  421.210(c);  42 
CFR  421.210(d);  42  CFR  421.210(e) 

Legal  Deadline:  None 

AtMtract:  This  proposed  rule  would 
allow  flexibility  in  regulatory  changes 
to  the  DMERC  contractor  structure. 


Action 


Dale  FR  CMe 


Proposed  Rule  07AXV03 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entitiss  Affsctsd:  Businesses 

Government  Levels  Affectsd:  None 

Agsncy  Contact:  James  Holt,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  Sl-14- 
27,  7500  Security  Boulevard,  Baltimore, 
MD  21244 

Phone:  410  786-1953 
Email:  jholt@cms.hhs.gov 

RIN:  0938-AL76 

1024.  REVISIONS  TO  CONDITIONS 
FOR  COVERAGE  FOR  AMBULATORY 
SURGICAL  CENTERS  (CMS-3887-P) 

Priority:  Other  Significant.  Major  imder 
5  USC  801. 

Unfundsd  Mandates:  Undetermined 

Lsgal  Auttwrity:  Social  Security  Act, 
sec  1102;  Socid  Security  Act,  sec  1832; 
Social  Security  Act,  sec  1871 

CFR  Citation:  42  CFR  410;  42  CFR  424;. 
42  CFR  416;  42  CFR  488;  42  CFR  489 
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Lsgal  Dsadlins:  None 

AtMtract:  This  proposed  rule  would 
revise  the  ambiilatory  surgiced  center 
conditions  for  coverage  to  reflect 
current  innovations  in  healthcare 
delivery,  quality  assessment,  and 
performance  improvement. 


Action 


FR  Cits 


06/00/03 


Proposed  Rule 

Rsgulatory  FIsxibility  Analysis 
Rsqulrsd:  No 

Small  Entitiss  Affsctsd:  Businesses 
Govsmmsnt  Lsvsis  Affsctsd:  State 

Agsncy  Contact:  Joan  Brooks,  Health 

Insurance  Specialist,  Department  of 

Health  and  Human  Services,  Centers  for 

Medicare  &  Medicaid  Services,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-5526 

RIN:  0938-AL80 


1025.  MEDICAID  COVERAGE  RULES 
FOR  INMATES  OF  PUBLIC 

iNSTnvnoNS  (CMS-2077-P) 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfundsd  Mandatss:  Undetermined 

Lsgal  AuttMrity:  Social  Security  Act. 
sec  1905(a)(A) 

CFR  Citation:  42  CFR  435.1008;  42  CFR 

435.1009;  42  CFR  435.1012;  42  CFR 

436.1004 

Lsgal  Dsadlins:  None 

AlMtract:  This  proposed  rule  would 
provide  a  new  interpretation  of  the 
statute  in  order  to  eliminate  confusion 
among  the  States  and  to  ensure 
consistent  application  of  the  FFP 
exclusionary  rules  for  services  provided 
to  inmates  of  a  public  institution. 

Thnsftabls: 


Action 


FR  Cite 


07/00/03 


Proposed  Rule 

Rsgulatory  FIsxibility  Analysis 
Rsqulrsd:  No 

Small  EntMss  Affsctsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  State. 

Local 

Agency  Contact:  Tom  Shenk,  Center 

for  Medicaid  and  State  Operations. 

Department  of  Health  and  Human 

Services.  Centers  for  Medicare  & 


Proposed  Rule  Stage 


Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-3295 

RIN:  0938-AL85 


1026.  TARGETED  CASE 
MANAGEMENT  (CMS-2061-P) 

Priority:  Substantive,  Nonsignificant 

Lsgal  AutlMrity:  Sec  1915(g)  of  the 

Social  Security  Act 

CFR  Citation:  42  CFR  431;  42  CFR  440; 

42  CFR  441 

Legal  Dsadlins:  None 

Abstract:  This  proposed  rule  would 
amend  the  Medicaid  regulations  to 
provide  for  optional  coverage  of  case 
management  services  furnished  to 
specific  groups,  geographic  areas,  or 
political  subdivisions  within  a  State. 
This  proposed  rule  rescinds  the 
proposed  rule  that  was  published  on 
10/15/93. 

Tlmstal)ls: 


made  to  the  Internal  Revenue  Code,  the 
Employee  Retirement  Income  Security 
Act,  and  the  Public  Health  Service  Act 
enacted  as  part  of  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996. 

Tlmstal)ls: 


Action 


Dale 


FR  Cite 


Action 


FR  Cite 


Proposed  Rule  05/00/03 

Regulatory  FIsxIblltty  Analysis 

Rsqulrsd:  No 

Small  Entities  Affsctsd:  Businesses. 

Organizations 

Govsmmsnt  Levsts  Affsctsd:  Sute. 
Local,  Federal 

Agsncy  Contact:  David  Mlawsky. 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  k 
Medicaid  Services,  S3-16-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6851 

RIN:  0938-AL88 


Proposed  Rule  06/00/03 

Regulatory  FIsxibility  Analysis 
Required:  No 

Small  Entttiss  Affsctsd:  No 
Govsmmsnt  lsvsis  Affsctsd:  None 

Agsncy  Contact  Kathy  Poisal,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  S2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
MD  21244 
Phone:  410  786-5940 

RIN:  0938-AL87 

1027.  HEALTH  COVERAGE 
PORTABILITY:  TOLUNG  CERTAIN 
TIME  PERIODS  AND  INTERACTIONS 
WITH  FAMILY  AND  MEDICAL  LEAVE 
ACT  (CMS-2158-P) 
Priority:  Other  Significant 

Legal  Auttwrity:  42  USC  300  gg;  PL 
104-191 

CFR  Citation:  45  CFR  146.113;  45  CFR 
146.115;  45  CFR  146.117;  45  CFR 
146.120;  45  CFR  146.145 

Legal  DeedKne:  None 
Abstract:  This  proposed  rule  would 
clarify  certain  portability  requirements 
for  group  health  plans  and  issuers  of 
health  insurance  coverage  offered  in 
connection  with  a  group  health  plan. 
This  rule  would  implement  changes 


1028.  PROSPECTIVE  PAYMENT 
SYSTEM  AND  CONSOUDATED 
BILUNG  FOR  SKILLED  NURSING 
FAClLmES— UPDATE  FOR  FY  2004 
(CMS-1469-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

52  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0g38-AL90 

1029.  CHANGES  TO  THE  HOSPITAL 
OUTPATIENT  PROSPECTIVE 
PAYMENT  SYSTEM  AND  CALENDAR 
YEAR  2004  PAYMENT  RATES  (CMS- 
1471 -P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

53  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AL91 


1030.  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  LONG-TERM  CARE 
HOSPITALS:  FY  2004  (CMS-1472.P) 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  BBRA  1999,  sec  123; 
BIPA  2000,  sec  307(b) 

CFR  Citation:  42  CFR  412;  42  CFR  413 

:  None 


AlMtract:  This  rule  updates  the 
Prospective  Payment  System  for 
Medicare  payment  of  inpatient  hospital. 
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Proposed  Rule  Stage 


It  implements  section  123  of  the 
Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  and  section  307(b)  of  the 
Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000. 


Action 


Dal*  FR  CH* 


NPRM 


05AXV03 


Regulatory  Flexibility  Afwiysis 
Required:  No    ' 

Small  Entities  Affected:  No 

Government  Levels  AffactMl:  None 

Agency  Contact:  Tzvi  Hefter, 

Department  of  Health  and  Human 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  C4-07-07,  7500 

Secxirity  Boulevard,  Baltimore.  MD 

21244-1850 

Phone:  410  786-1304 

RIN:  0938-AL92 

1031.  HOME  HEALTH  PROSPECTIVE 
PAYMENT  SYSTEM  RATE  UPDATE 
FOR  FY  2004  (CMS-1473-NC) 

Priority:  Other  Significant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  Other.  Statutory,  June 
28,  2003,  notice  must  be  published  by 
06/28/2003  deadline  in  order  to  meet 
statutory  effective  date  of  10/01/2003. 

Abstract:  This  notice  with  comment 
period  sets  forth  an  update  to  the  60- 
day  national  episode  rates  and  the 
national  per-visit  amounts  under  the 
Medicare  prospective  payment  system 
for  home  health  agencies  for  FY  2004. 
(We  must  publish  this  notice  by 
06/28/04  to  meet  the  statutory  effective 
date  of  10/01/04.) 

Timetable: 


Action 


Oaie        FR  CM 


Notice  06/00^ 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Susan  Levy,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  C5-08- 
27.  7500  Security  Boulevard.  Baltimore. 
MD  21244 
Phone:  410  786-9364 

RIN:  0938-AL94 


1032.  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT 
REHABILITATION  HOSPITALS  (CMS- 
14t4-P) 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorlty:  Social  Security  Act. 
sec  1886(j);  PL  105-33;  PL  106-554;  PL 
106-113 

CFR  Citation:  42  CFR  412  to  413 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  will 
update  rates  for  the  prospective 
payment  systems  for  inpatient 
rehabilitation  facilities  for  FY  2004. 

Timetable: 


Action 


FR  CMS 


Proposed  Rule  04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Kuhl. 

Department  of  Health  and  Human 

Services,  Centers  for  Medicare  & 

Medicaid  Services.  C4-11-06.  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-4597 

RIN:  0938-AL95 


1033.  REVISIONS  TO  PAYMENT 
POLICIES  UNDER  THE  PHYSICIAN 
FEE  SCHEDULE  FOR  CALENDAR 
YEAR  2004  (CMS-1476-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
54  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AL96 

1034.  •  NONDISCRIMINATION  IN 
POST-HOSPITAL  REFERRAL  TO 
HOME  HEALTH  AGENCIES  AND 
OTHER  ENTITIES  (CMS-1224-P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-33.  Sec  4321 
of  the  BBA 

CFR  Citation:  42  CFR  482 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
establish  a  process  for  collecting  and 
maintaining  information  about 
hospitals  referring  Medicare  patients  to 
home  health  agencies  (HHAs)  with 
which  the  hospitals  have  a  financial 
interest.  Moreover,  collected 


information  would  be  made  available 
to  the  public  in  order  to  enhance  its 
understanding  and  awareness  regarding 
the  availability  of  Medicare-certified 
HHAs  to  serve  the  Medicare 
population. 

Timetable: 


Action 


Date 


FR  one 


NPRM 


11/00/02 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

AgeiKy  Contact:  Elizabeth  Cannody, 

Department  of  Health  and  Human 

Services.  Centers  for  Medicare  & 

Medicaid  Services.  C4-10-07,  7500 

Security  Boulevard,  Baltimore.  MD 

21244 

Phone:  410  786-7533 

RIN:  0938-AMOl 


1035.  •  MEDICAID  HOME  AND 
COMMUNITY-BASED  SERVICES 
WAIVERS  (CMS-2162-P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Sec  1915(c)  of  the 
Social  Security  Act 

CFR  Citation:  42  CFR  441.300 

l.egal  Deadline:  None 

Abstract:  This  proposed  rule 

incorporates  New  Freedom  Initiative 
recommendations/proposals  into  the 
HCBS  waiver  program  to  allow  States 
greater  flexibility  in  creating 
community-based  long  term  care 
alternatives  for  eligible  persons. 

Timetable: 


Action 


Data 


FR  Cite 


Proposed  Rule 


06AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  i.eveis  Affected:  None 

Agency  Contact:  Mary  Clarkson, 
Health  Insurance  Specialist, 
Department  of  Health  and  Himian 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  S2-14-26,  7500 
Security  Boulevard.  Baltimore,  MD 
21244 
Phone:  410  786-5918 

RIN:  0938-AM05 
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1036.  e  TICKET  TO  WORK  MEDK^AID 

INFRASTRUCTURE  GRANT  (CMS- 

2165-N) 

Priority:  Routine  and  Frequent 

Legal  Authority:  Social  Security  Act, 
sec  203;  PL  106-170 

CFR  Citation:  None 

L.egai  Deadline:  None 

At>stract:  This  notice  is  an  annual 
event  that  gives  State  agencies  official 
notification  of  the  Medicaid  Grant 
Infrastructure  Grant  solicitation 
process. 

Timetable: 


Action 


Data 


FR  CIta 


Notice 


02/00/03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemntent  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Joe  A  Razes,  Health 
Insurance  Specialist,  Department  of 
Health  and  Himian  Services,  Centers  for 
Medicare  &  Medicaid  Services,  S2-12- 
28,  7500  Security  Boulevard,  Baltimore, 
MD  21244 

Phone:  410  786-6126 
Email:  jrazes@cms.hhs.gov 

RIN:  0938-AMll 


1037.  •  REVISIONS  TO  AVERAGE 
WHOLESALE  PRICE  METHODOLOGY 
(CMS-1229-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
55  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AM12 


Proposed  Rule  Stage 


Timetable: 


Action 


Data 


FR  Cita 


1038.  •  CRITERIA  FOR  DETERMINING 
WHETHER  A  DRUG  IS  CONSIDERED 
USUALLY  SELF-ADMINISTERED 
(CMS-122a-P) 

Priority:  Economically  Significant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  i86l(s)(2)(B) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
solicit  comments  on  the  criteria  to 
determine  whether  a  drug  is  considered 
usually  self-administered  and  therefore, 
not  covered  under  part  B  of  Medicare. 


Proposed  Rule  09/00/03 

Regulatory  Flexibillty  Analysis 
Required:  Undetermined 

SmaU  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Robert  Niemann, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-4569 

RIN:  0938-AM13 

1039.  •  ELECTRONIC  MEDKIARE 
CLAIMS  SUBMISSION  (CMS-0008-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
56  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AM22 

1040.  e  UABILITY  OF  THIRD  PARTIES 
TO  PAY  FOR  CARE  AND  SERVICES 
(CMS-2080-P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Sec  13622  of  OBRA 
'93;  Sec  4741(a)(2)  of  BBA  '97;  Sec 
4701(b)  of  BBA '97 

CFR  Citation:  42  CFR  Part  433 

l.egai  Deadline:  None 

Abstract:  This  rule  would  amend 
regulations  governing  third  party 
liability.  It  adds  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
plans,  service  benefit  plans,  and  health 
maintenance  organizations  to  the 
definition  of  liable  third  par    iS. 


Action 


FR  Cita 


Proposed  Rule  03/00/03 

Regulatory  Flexibility  Analysis 
Inquired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Robert  Nakielny, 
Center  for  Medicaid  and  State 
Operations.  Department  of  Health  and 
Hiunan  Services.  Centers  for  Medicare 
&  Medicaid  Services,  S2-14-26.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850 


Phone:  410  786-4466 
RIN:  0938-AM24 


1041.  e  MEDICAID  DEHNITION  OF 
QUAURED  SPEECH  PATHOLOGISTS 
AND  AUDK>LOGISTS  (CMS-2132-P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Sec  I905(a)(ll)  of  the 
Social  Security  Act;  42  USC  1396d 

CFR  Citation:  42  CFR  440.110(a) 

i.egai  Deadline:  None 

Abstract:  This  proposed  rule  would  set 
forth  changes  in  existing  Medicaid 
regulations  to  establish  provider 
standards  consistent  with  those  in  the 
Medicare  program.  The  Medicare 
definition  of  speech 
pathologist/audiologist  defers  to  the 
States  for  the  definition,  and  if  States 
do  not  license  these  providers,  defines 
specific  training  and  education 
standards. 

Timetable: 


Action 


Data 


FR  Cita 


12/00/02 


Proposed  Rule 

Regulatory  Flexibillty  Analysis     • 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Linda  Peltz.  Center 
for  Medicaid  and  State  Operations, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  C4-25-02,  7500 
Security  Boulevard,  Baltimore,  MD  . 
21244-1850 
Phone:  410  786-3399 

RIN:  0938-AM26 


1042.  •  MEDK:AID  ESTATE 
RECOVERIES  (CMS-2083-P) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Unfunded  Mandates:  Undetenmned 

l.egai  Autttority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

At)Stract:  This  proposed  rule  would    . 
require  States  to  seek  adjustment  or 
recovery  fitjm  the  estates  of  Medicaid 
beneficiaries  for  amounts  correctly 
spent  by  Medicaid  on  permanently 
institutionalized  individuals  (any  age) 
and  aged  55  or  older  for  certain 
services. 
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HHS— CMS 


Proposed  Rule  Stage 


Timetable: 


Action 


FR  cn* 


Proposed  Rule 


09/00/03 


Regulatory  Rexibility  Analysis 
Required:  Undetermined 


Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Inghd  Osborne. 
Center  for  Medicaid  and  State 
Operations.  Department  of  Health  and 


Himian  Services,  Centers  for  Medicare 

&  Medicaid  Services.  S2-16-25,  7500 

Security  Boulevard,  Baltimore.  MD 

21244-1850 

Phone:  410  786-4461 

RiN:  0938-AM30 


Department  of  Health  and  Human  Services  (HHS) 
Centers  for  Medicare  &  Medicaid  Services  (CMS) 


Final  Rule  Stage 


1043.  REVISION  OF 
MEDICARE/MEDICAID  HOSPITAL 
CONOmONS  OF  PARTICIPATION 
(CIIS-3745-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
57  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AG79 

1044.  HOME  HEALTH  AGENCY  (HHA) 
CONDITIONS  OF  PARTiaPATION 
(COPS)  (CMS-3819-FC) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302;  42  USC 
1395x;  42  USC  1395cc(a):  42  USC 
1395hh;  42  USC  1395bb 

CFR  Citation:  42  CFR  484 

Legal  Deadline:  None 

Abstract:  This  final  rule  with  comment 
period  revises  the  existing  CoPs  that 
HHAs  must  meet  to  participate  in  the 
Medicare  program.  The  requirements 
focus  on  the  actual  care  delivered  to 
patients  by  HHAs,  reflect  an 
interdisciplinary  view  of  patient  care, 
allow  HHAs  greater  flexibility  in 
meeting  quality  standards,  and 
eliminate  imnecessary  procedural 
requirements.  These  changes  are  an 
integral  part  of  the  Administration's 
efforts  to  achieve  broad-based 
improvements  and  measurements  of  the 
quality  of  care  furnished  through 
Federal  programs,  while  at  the  same 
time  reducing  procedural  burdens  on 
providers. 

Timetable: 


Action 


FR  Gil* 


03/10/97  62  FR  11005 
06«)9/97 


NPRM 

NPRM  Comment 

Period  End 
Final  Rute  07AXV03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 


Federalism:  Undetermined 

Agency  Contact:  Janice  Stevenson. 
Office  of  Clinical  Standards  and 
Quality,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard.  Baltimore,  MD  21244 
Phone:  410  786-4882 

Rachael  Weinstein,  Health  Insurance 
Specialist,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-6775 

RIN:  0938-AG81 


1045.  MEDICARE  AND  MEDICAID 
PROGRAMS;  TERMS,  DEnNITIONS, 
AND  ADDRESSES:  TECHNICAL 
AMENDMENTS  (CMS-9877-F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  1302;  42  USC 
1395x(v)(l)(A);  42  USC  1395hh 

CFR  Citation:  42  CFR  400  to  440;  42 
CFR  442  to  447;  42  CFR  455;  42  CFR 
456;  42  CFR  462  to  466;  42  CFR  473 
to  476;  42  CFR  482  to  489;  42  CFR 
491  to  498 

Legal  Deadline:  None 

Abstract:  This  final  rule  would  initiate 
the  rationalization  of  our  system  of 
definitions,  correct  outdated  addresses 
and  formulas,  clarify  which  steps  of  the 
appeals  process  are  binding  and  which 
are  final,  remove  content  that  is 
duplicative  or  unnecessary,  and  make 
other  clarifying  editorial  changes. 


FR  Cits 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


01/25/02  67  FR  3641 
03/26/02 


06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Margaret  Teeters. 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  C5-14-03,  Division 
of  Regulation  and  Issuances,  7500 
Security  Boulevard,  Balitmore,  MD 
21244 
Phone:  410  786-4678 

RIN:  093ft-AH53 


1046.  HEALTH  INSURANCE  REFORM: 
STANDARD  UNIQUE  HEALTH  CARE 
PROVIDER  IDENTIRER  (CMS-0045-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
58  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AH99 

1047.  APPEALS  OF  CARRIER 
DETERMINATION  THAT  A  SUPPUER 
FAILS  TO  MEET  THE  REQUIREMENTS 
FOR  MEDICARE  BILUNG  PRIVILEGES 
(CMS-6003-F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  1302;  42  USC 
1395u(b)(3)(C);  42  USC  1395ffrb) 

CFR  Citation:  42  CFR  405.874 

Legal  Deadline:  None 

Abstract:  This  final  rule  would  extend 
appeal  rights  to  all  suppliers  whose 
enrollment  applications  for  Medicare 
billing  privileges  are  disallowed  by  a 
carrier  or  whose  Medicare  billing 
privileges  are  revoked,  except  for  those 
suppliers  covered  under  other  existing 
appeals  provisions  of  our  regulations. 

Timetable: 


Action 


FR  CHe 


NPRM 

Final  Rute 


10/25/99  64  FR  57431 
04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  Businesses 

Government  Levels  Affected:  None 


HHS-CMS 


Agency  Contact:  Charles  Waldhauser. 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850 
Phone:  410  786-6140 

Yvonne  West,  Healdi  Insurance 
Specialist.  Department  of  Health  and 
Human  Services.  Centers  for  Medicare 
&  Medicaid  Services.  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-6479 

RIN:  093fr-Al49 


1048.  SECURITY  STANDARDS  (CMS- 

0049-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

59  in  part  II  of  this  issue  of  the  Federal 

Register. 

RIN:  0938-AI57 


1049.  COVERAGE  OF  RELIGIOUS 
NON-MEDICAL  HEALTH  CARE 
INSTITUnONS  (CMS-1909-F) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  i395i-5;  42 
USC  1395x(e);  42  USC  1395x{y);  42 
USC  1395x(88);  42  USC  1302 

CFR  Citation:  42  CFR  403;  42  CFR 
440.170;  42  CFR  488.2;  42  CFR  488.6; 
42  CFR  489.102;  42  CFR  412.90;  42 
CFR  412.98;  42  CFR  431.610;  42  CFR 
440.155;  42  CFR  442.12;  42  CFR 
456.351;  42  CFR  456.601;  42  CFR  466.1 

Legal  Deadline:  Final,  Statutory.  July 
1,  1998.  BBA,  Section  4454(d). 

Abstract:  This  final  rule  follows  an 
Interm  Final  with  Comment  that 
removed  all  references  in  the  Medicare 
regvdations  to  specific  religious 
institutions  to  include  all  religious 
nonmedical  institutions. 

TimetaMr. 


Action 


FR  Cite 


Interim  Final  Rule 
Final /Action 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMss  Affsctsd:  Businesses 
Government  Levels  Affected:  None 
Federalism:  Undetermined 

Agsncy  Contact:  Jean  Marie  Moore. 
Center  for  Health  Plans  and  Providers, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services.  7500  Security 
Boulevard,  Baltimore.  MD  21244 


Rnal  Rule  Stage 


Phone:  410  786-3508 
RIN:  0938-AI93 


1050.  EXTERNAL  QUALITY  REVIEW 
OF  MEDICAID  MANAGED  CARE 
ORQAMZATIONS  (CMS-2015-F) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Lsgsl  Authority:  42  USC  1302 

CFR  Citation:  42  CFR  438 

Legal  Dsadllns;  None 

Abstract:  This  final  rule  will  require 
State  agencies  to  contract  with  managed 
care  organizations  and  to  monitor  and 
evaluate  their  performances  through 
annual  extern^,  independent  reviews 
conducted  by  accrediting  organizations 
that  are  approved  by  CMS. 


11/30/99  64  FR  67028 
OSAXVOS 


Abstract:  This  final  rule  requires  home 
health  agencies  to  electronically  report 
OASIS  data  as  a  condition  of 
participation  in  the  Medicare  program. 


Action 


Data         FR  CHe 


NPRM  12/01/99  64  FR  67223 

Final  Rule  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agsncy  Contact:  Sharon  Gilles,  Center 
for  Medicaid  and  State  Operations, 
Department  of  Health  and  Human 
Services.  Centers  for  Medicare  & 
Medicaid  Services.  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-1177 


RIN:  0938-AJ06 


AcUon 


FR  cue 


Interim  Final  Rule 
Interim  Final  Rule 


1051.  REPORTING  OUTCOME  AND 
ASSESSMENT  INFORMATION  SET 
(OASIS)  DATA  AS  PART  OF  THE 
CONDITIONS  OF  PARTICiPATION  FOR 
HOME  HEALTH  AGENOES  (CMS- 
3006-IFC)  , 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Unfundsd  Mandates:  This  action  may 
affect  State,  local  or  tribal  governments 
and  the  private  sector. 

Legal  Authority:  42  USC  1302: 42  USC 

1395(hh) 

CFR  Citation:  42  CFR  484.11;  42  CFR 

484.20;  42  CFR  488.68 

Legal  Deadline:  None 


01/2S/99  64  FR  3748 
04/00/03 

Regulatory  Flexibillty  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  State. 
Local,  Tribal 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact  Janice  Stevenson. 
Office  of  Clinical  Standards  and 
Quality.  Department  of  Health  and 
Human  Services.  Centers  for  Medicare 
&  Medicaid  Services.  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-4882 

RIN:  0938-AJlO 

1052.  RURAL  HEALTH  CUNICS: 
AMENDMENTS  TO  PARTiaPATION 
REQUIREMENTS  AND  PAYMENT 
PROVISIONS,  AND  ESTABUSHMENT 
OF  A  QUALITY  ASSESSMENT  AND 
IMPROVEMENT  PROGRAM  (CMS- 
191 0-F) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302;  42  USC 

1395hh 

CFR  Citation:  42  CFR  405;  42  CFR  491 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
Medicare  certification  and  payment 
requirements  for  rural  health  clinics 
(RHCs),  as  required  by  section  4205  of 
the  Balanced  Budget  Act  of  1997.  It 
changes  the  definition  of  a  qualifying 
rural  shortage  area  in  which  a  Medicare 
RHC  must  be  located;  establishes 
criteria  for  identifying  RHCs  essential 
to  delivery  of  primary  care  services  that 
we  can  continue  to  approve  as 
Medicare  RHCs  in  areas  no  longer 
designated  as  medically  imderserved; 
and  limits  nonphysician  practitioner 
staffing  requirements.  This  rule 
imposes  payment  limits  on  provider- 
based  RHCs  and  prohibits  the  use  of 
RHC  space,  professional  staff, 
equipment,  and  other  RHC  resources  by 
another  Medicare  entity.  The  rule  also 
requires  RHCs  to  establish  a  quality 
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Rnal  Rule  Stage 


assessment  and  performance 
improvement  program. 

TifiMlsbto: 
Action 


FR  Cite 


NPRM 
Final  Rgle 


02/28/00  65FR 10450 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  David  Worgo. 

Department  of  Health  and  Himian 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  C4-15-18.  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-5919 

RIN:  0938-AJ17 


1053.  HOSPITAL  CONDITIONS  OF 
PARTICIPATION:  LABORATORY 
SERVICES  (CMS-3014-F) 

Priority:  Substantive.  Nonsignificant 


Auttwrity:  42  USC  1302:  42  USC 
1395hh 

CFR  Citation:  42  CFR  482.27 

Legal  Deadline:  None 

Abstract:  This  final  rule  revises 
requirements  for  hospitals  that 
transfuse  blood  and  blood  products 
regarding  written  procedures, 
quarantine,  testing,  and  counseling  for 
hepatitis  C  virus  (HCV)  and  records' 
maintenance. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Rule 


11/16/00  65FR69416 
06AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affactad:  None 

Federalism:  Undetermined 

Agency  Contact:  Mary  Collins,  OCSQ, 
Department  of  Health  and  Human 
Services.  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-3189 

RIN:  0938-AJ29 


1054.  USE  OF  RESTRAINT  AND 
SECLUSION  IN  RESIDENTIAL 
TREATMENT  FAaLITIES  PROVIDING 
INPATIENT  PSYCHIATRIC  SERVICES 
TO  INDIVIDUALS  UNDER  AGE  21 
(CMS-2065-F) 

Priority:  Economically  Significant 

Legal  Authority:  42  USC  1302;  42  USC 
1396d 

CFR  Citation:  42  CFR  441;  42  CFR  483 

Legal  Deadline:  None 

Abstract:  This  final  rule  addresses 
standards  of  practices  that  residential 
treatment  facilities  providing  inpatient 
psychiatric  services  for  individuals 
under  age  21  must  meet  with  regard 
to  the  use  of  restraints  and  seclusion. 

Timetabia: 


Action 


Dal*         FR  Cite 


Interim  Final  Rule 
60-Day  Delay  of 

Effective  Dale  To 

05/22/2001 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Amendment  wittt 

Clanfication 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


01/22/01   66  FR  7148 
03/21/01   66  FR  15800 


03/23/01 


03/23/01 


05/22/01   66  FR  281 10 


07/23/01 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Larry  Cutler,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  S2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850 
Phone:  410  786-5903 

RIN:  0938-AJ96 


1055.  APPLICATION  OF  INHERENT 
REASONABLENESS  TO  ALL 
MEDICARE  PART  B  SERVICES 
(OTHER  THAN  PHYSICIAN  SERVICES) 
(CMS-1908-F) 

Priority:  Other  Significant.  Major  stattis 
under  5  USC  801  is  undetermined. 

Legal  Authority:  PL  105-33.  sec  4316 

CFR  Citation:  42  CFR  405 


Abstract  This  final  rule  sets  forth  the 
process  for  establishing  realistic  and 
equitable  payment  amounts  for  all 
Medicare  part  B  items  and  services 
(other  than  physician  services)  when 
the  existing  payment  amounts  are 
inherently  unreasonable  because  they 
are  either  grossly  excessive  or  grossly 
deficient. 

Timetabia: 


Action 


Date  FR  CM* 


Interim  Final  Rule 
Final  Action 


01/07/98  63FR687 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  William  J.  Long, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  C5-08-27.  Center  for 
Medicare  Management,  7500  Security 
Boulevard,  Baltimore,  MD  21228 
Phone:  410  786-5655 
Email:  wlong@hcfa.gov 

RINr  0938-AI97 

1056.  CUNICAL  LAB 
REQUIREMENTS— REVISIONS  TO 
REGULATIONS  IMPLEMENTING  CUA 
(CMS-2226-F) 

Priority:  Other  Significant 

Legal  Authority:  PL  100-578 

CFR  Citation:  42  CFR  493 

Legal  Daadlina:  None 

Abstract:  This  rule  finalizes  certain 
laboratory  requirements  under  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA). 

Timetable: 


Action 


Dflte  FR  CK* 


Final  /Action 


11/0(V02 


Legal  Deadline:  None 


Regulatory  Flaxiblttty  Analysis 
Required:  No 

Small  Entities  Affactad:  Businesses, 
Organizations 

Government  Levels  Affactad:  None 

Agency  Contact:  Cecelia  Hinkel, 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services 
Phone:  410  786-3347 

RIN:  093&-AK24 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


74535 


HHS— CMS 


Rnal  Rule  Stage 


1057.  HRE  SAFETY  REQUIREMENTS 
FOR  RNHCI,  ASC,  HOSPICES.  PACE, 
HOSPITALS,  AND  LONG-TERM  CARE 
FAaLITIES  AND  ICFS  FOR  THE 
MENTALLY  RETARDED  (CMS-3047-F) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302;  42  USC 
1395hh 

CFR  Citation:  42  CFR  403;  42  CFR  416; 
42  CFR  418;  42  CFR  460;  42  CFR  482; 
42  CFR  483 

Legal  Daadlina:  None 

Abstract:  This  final  rule  adopts  the 
2000  edition  of  the  National  Fire 
Protection  Association's  Life  Safety 
Code  as  the  fire  standards  for  Religious 
Non-Medical  Health  Care  Institutions, 
Ambulatory  Surgery  Centers,  Hospices 
that  provide  in-patient  services. 
Programs  of  All-inclusive  Care  for  the 
Elderly,  Hospitals,  Long-Term  Care 
Facilities,  and  Intermediate  Care 
Facilities  for  the  Mentally  Retarded. 

Timetabia: 


Action 


FR  Git* 


Proposed  Rule 
Final  Action 


10^26A)1   66  FR  54179 
UfOOfOZ 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltiaa  Affactad:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Tamara  Syrek,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services 
Phone:  410  786-3529 

RIN:  0938-AK35 

1058.  HOSPITAL  CONDITIONS  OF 
PARTICIPATION:  QUALITY 
ASSESSMENT  AND  PERFORMANCE 
IMPROVEMENTS  (QAPO  (CMS-3050-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
60  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AK40 

1059.  IMPROVEMENTS  TO  THE 
MEDICARE-iCHOICE  APPEALS  AND 
GRIEVANCE  PROCEDURES  (CMS- 
4024-F) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  BBA,  sec  4001;  PL 
105-33;  Social  Security  Act,  sec  1851 
to  1859 


CFR  Citation:  42  CFR  422;  42  CFR  489 

Legal  Deadline:  NPRM,  Judicial, 
January  19,  2001. 

Abstract:  This  final  rule  sets  forth 
several  improvements  to  the 
Medicare+Choice  (M+C)  appeal  and 
grievance  procedures.  This  rule 
addresses  the  termination  date  of 
provider  services,  independent  review 
process,  and  discharge  notices. 

Timetable: 


Action 


DM*  FR  Oil* 


NPRM 
Final  Rule 


01/24/01   66  FR  7593 
02AXV03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  None 

Addttional  information:  The  Settlement 
Agreement  in  Grijalva  v.  Shalala 
contemplates  that  a  final  rule  will  be 
published  by  the  end  of  2002. 

Agency  Contact:  Tony  Culotta, 
Department  of  Health  and  Hiunan 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard.  Baltimore,  MD  21244 
Phone:  410  786-4661 

RIN:  0938-AK48 

1060.  REVIEW  OF  NATIONAL 
COVERAGE  DETERMINATIONS  AND 
LOCAL  COVERAGE 
DETERMINATIONS  (CMS-3063-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
61  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AK60 

1061.  REVISED  PROCESS  FOR 
MAKING  MEDICARE  COVERAGE 
DETERMINATIONS  (NCOS)  (CMS-3062- 
N) 

Priority:  Other  Significant 

Legal  Authority:  Sec  522  of  the  BIPA 

CFR  Citation:  None 

Legal  Deadline:  Other.  Statutory, 
October  1,  2001,  Revision  notice. 

Abstract:  This  notice  will  announce  a 
revised  process  for  making  Medicare 
National  Coverage  Ddecisions. 

Timetable: 


Small  EntMas  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  levels  Affected:  Federal 

Agency  Contact:  Vadim  Lubarsky. 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services.  C5-16-03,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-0840 

RIN:  0938-AK61 

1062.  HEALTH  INSURANCE  REFORM: 
M0DIFICATI0t4S  TO  STANDARDS 
FOR  ELECTRONIC  TRANSACTIONS 
(CMS-0003-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
62  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AK64 

1063.  PHYSICIANS'  REFERRALS  TO 
HEALTH  CARE  ENTITIES  WITH  WHICH 
THEY  HAVE  RNANCIAL 
RELATIONSHIPS— PHASE  II  (CMS- 
1810-FC) 

Priority:  Other  Significant.  Major  status 
imder  5  USC  801  is  undetermined. 

Legal  Authority:  42  USC  1877 

CFR  Citation:  42  CFR  411 

Legal  Deadline:  None 

AlMtract:  This  final  rule  with  comment 
period  incorporates  into  regulations  the 
provisions  concerning  ownership  and 
investment  exceptions  in  paragraphs  (c) 
and  (d)  and  the  compensation 
exceptions  in  paragraph  (e)  of  Section 
1877  of  the  Social  Security  Act 

Timetable: 


Action 


Dale  FR  CM* 


Notice  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 


Action 


FR  Git* 


Final  Action 


05/00/03 


Regulatory  Flexibility  Analyais 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affedad:  None 

Agency  Contact:  Joanne  Sinsheimer, 

Technical  Advisor,  CMM,  Department 

of  Health  and  Human  Services,  Centers 

for  Medicare  &  Medicaid  Services,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-4620 

RIN:  0938-AK67 
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1064.  MEDICAID  MANAGED  CARE; 
NEW  PROVISIONS  (CMS-2104-F2) 

Priority:  Infb./Admin./Other 
Legal  Authority:  BIPA  00 
CFR  Citation:  42  CFR  400 
Legal  Daadlina:  None 
AJMtract:  This  notice  will  correct 
typographical  errors,  cross  references, 
and  other  discrepancies,  in  the  rule 
published  on  June  14.  2002. 


Action 


Data         FR  CHa 


08/20i«1   66  FR  43613 
10/19/01 

06/14A)2  67  FR  40989 
11/00/02 


NPRM 

NPRM  Comment 
Period  End 

Final  Rule 
Cofrection  f^otice 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  l.eveis  Affected:  None 

Agency  Contact:  Bruce  Johnson.  Center 
for  Medicaid  and  State  Operations. 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services.  7500  Security 
Boulevard,  Baltimore.  MD 
Phone:  410  786-0615 

Deirdre  Duzor,  Department  of  Health 

and  Human  Services.  Centers  for 

Medicare  k  Medicaid  Services,  7500 

Security  Boulevard,  Baltimore,  MD 

21244 

Phone:  410  786-4626 

RIN:  0938-AK96 

1065.  MODIFICATIONS  TO  THE  STATE 
CHILDREN'S  HEALTH  INSURANCE 
PROGRAM  (CMS-2006^ 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  PL  105-33 
CFR  CItatloa:  42  CFR  435:  42  CFR  436: 
42  CFR  457 

Legal  Deadllna:  None 

Abstract:  This  final  rule  responds  to 
public  comments  received  and  will 
revise  certain  provisions  to  the  State 
Children's  Health  Insurance  Program 
(SCHIP)  final  rule,  published  on 
January  11.  2002. 


FROle 


tnlenm  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 


06/2SA)1   66  FR  33810 

07/26««01 


AcUoo 


Oali  FROM* 


Interim  Final  Rule         06/24/01 

Ettoctive 
Final  Rule  OSAXVOS 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affsctsd:  No 
Government  Levels  Affected:  State 

Federalism:  This  action  may  have 

federalism  implications  as  defined  in 

EO  13132. 

Agsncy  Contact:  Regina  Fletcher. 

Health  Insurance  Specialist, 

Department  of  Health  and  Human 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  S2-01-16,  7500 

Security  Boulevard,  Baltimore,  MD 

21244 

Phone:  410  786-3293 

RIN:  0938-ALOO 


1066.  MEDICARE  LIMITS  ON  THE 
VALUATION  OF  A  DEPRECIABLE 
ASSET  RECOGNIZED  AS  AN 
ALLOWANCE  FOR  DEPRECIATION 
AND  INTEREST  ON  CAPITAL 
INDEBTEDNESS  AFTER  A  CHANGE 
OF  OWNERSHIP  (CMS'1004-F) 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  Sec  I86l(v)(l)(0)  of 
the  Social  Security  Act,  as  amended 

CFR  Citation:  42  CFR  413.134 

Legal  Deadiins:  None 

Abstract:  This  final  rule  responds  to 
public  comments  received  and  makes 
technical  corrections  to  the  Medicare 
provider  reimbursement  regulations 
that  set  forth  requirements  related  to 
allowable  costs. 

Timetable: 


Oala  FR  CM* 


FinalAction  04/0(V03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Ann  Pash.  Center  for 
Medicare  Management,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  k  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore.  MD 
21244 

Phone:  410  786-4516 
Email:  apashdhcfa.gov 

RIN:  093S-AL12 


Final  Rule  Stage 


1067.  REQUIREMENTS  FOR  PAID 
FEEDING  ASSISTANTS  IN  LONG- 
TERM  CARE  FAaUTIES  (CMS-2131-F) 

Priority:  Other  Significant.  Major  statiis 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  Sec  1819(a)  to  (f)  of 

the  Social  Sociuity  Act;  sec  1919(a)  to 

(g)  of  the  Social  Security  Act;  PL  100- 

203 

CFR  Citation:  42  CFR  483.73;  42  CFR 

483.75(c) 

Legal  Deadline:  None 

Abstract:  This  final  rule  would  allow 
long-term  care  facilities  to  use  paid 
feeding  assistants  to  supplement  the 
services  of  certified  nurse  aides.  If 
facilities  choose  this  option,  feeding 
assistants  must  complete  a  specified 
training  program. 

TimetaMs: 


Action 


FR  Cite 


Proposed  Rule  03/29/02  67  FR  15149 

Comment  Period  End    05/28/02 
Final  Rule  03/00/03 

Regulatory  Flexibility  Analysis 
Rsquirsd:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact  Nola  Petrovich, 

Department  of  Health  and  Himian 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  S2-14-26,  7500 

Security  Boulevard,  Baltimore,  MD 

21244 

Phone:  410  786-4671 

RIN:  0938-AL18 

1068.  CHANGES  TO  THE  HOSPITAL 
OUTPATIENT  PROSPECTIVE 
PAYMENT  SYSTEM  AND  CALENDAR 
YEAR  2003  PAYMENT  RATES  (CMS- 
1206-F) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 


ll  Authority:  42  USC  1395(L);  BBA 
'97;  BBRA  '99;  BIPA  '00 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadiins:  None 

Abstract:  This  final  rule  revises  the 
Medicare  hospital  outpatient  payment 
system  beginning  01/01/03. 


FR  ON* 


Notice 


03/18/02  67  FR  11969 
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Rnal  Rule  Stage 


Action 


Dale         FR  Cite 


Proposed  Rule  08/09/02  67  FR  52092 

Comment  Period  End    10/07/02 
FinalAction  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entltiss  Affsctsd:  Businesses 

Govemmsnt  Levels  Affsctsd:  Federal 

Agsncy  Contact:  Cindy  Read, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore.  MD  21244 
Phone:  410  786-0378 

RIN:  0938-AL19 


1069.  REVISIONS  TO  PAYMENT 
POUaES  UNDER  THE  PHYSICIAN 
FEE  SCHEDULE  FOR  CALENDAR 
YEAR  2003  (CMS-1204-FC) 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Authority:  42  USC  1395W-4 

CFR  Citation:  42  CFR  410;  42  CFR  414 

Legal  Deadline:  None 

Abstract:  This  rule  would  make  several 
changes  affecting  Medicare  part  B 
payment. 

Timetable: 


Action 


Dale 


FR  one 


Proposed  Rule 
FinalAction 


06/28/02  67  FR  43846 
11/00/02 


Regulatory  Flexibility  Analysis 
Rsquirsd:  Yes 

Small  EfittUss  Affsctsd:  Businesses 

Govemmsnt  Levels  Affected:  Federal 

Agsncy  Contact:  Diane  Milstead. 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-3355 

RIN:  0938-AL21 

1070.  HEALTH  COVERAGE 
PORTABILITY  FOR  GROUP  HEALTH 
PLANS  AND  GROUP  HEALTH 
INSURANCE  ISSUERS  (CMS-21S1-F) 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Authority:  42  USC  300gg;  PL 
104-191 


CFR  Citation:  45  CFR  144.103:  45  CFR 
146.101;  45  CFR  146.111;  45  CFR 
146.113;  45  CFR  146.115;  45  CFR 
146.117;  45  CFR  146.119;  45  CFR 
146.145;  ... 

Legal  Deadiins:  None 

Abstract:  This  final  rule  addresses 
limitations  on  preexisting  exclusions 
periods  and  requests  for  special 
enrollments. 

Timetable: 


Action 


Dale 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 
FinalAction 


FR  cue 

04/08/97  62  FR  16894 
07/07/97 


07/07/97 


05/00/03 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entitles  Affected:  No 

Govemmsnt  Levels  Affsctsd:  State, 
Local,  Federal 

Agency  Contact:  David  Mlawsky, 
Health  Insurance  Specialist, 
Department  of  Health  and  Hiunan 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  S3-16-26.  7500 
Security  Boulevard.  Baltimore.  MD 
21244 
Phone:  410  786-6851 

RIN:  0938-AL43 

1071.  INTERIM  RNAL  AMENDMENT 
FOR  MENTAL  HEALTH  PARITY  (CMS- 
2152-IFC) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2705;  PL  107- 
116;  PL  104-191 

CFR  Citation:  45  CFR  146.136 

Legal  Deadline:  None 

Abstract:  This  interim  final  rule 
changes  the  sunset  d^^e  of  regulations 
under  the  Mental  Hralth  Parity  Act  of 
1996. 

TlmetaMa: 


Action 


FR  cue 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 


11/22/97  62  FR  66932 
01/01/96 

03/23/98 


04/00/03 


Rsguiatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entltiss  Affsctsd:  No 

Govsmment  Levels  Affsctsd:  State, 
Local 

Agsncy  Contact:  David  Mlawsky, 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  S3-16-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6851 

RIN:  0938-AU4 


1072.  ELECTRONIC  SUBMISSION  OF 
COST  REPORTS  (CMS-1 199-F) 

Priority:  Substantive,  Nonsignificant 


ll  Authority:  Social  Security  Act, 
sec  1815(a);  Social  Seciuity  Act,  sec 
1833(e) 

CFR  Citation:  42  CFR  413.24 

Legal  Deadline:  None 

Abstract:  This  final  rule  would 
establish  the  requirement  for 
community  mental  health  cneters, 
ESRD  facilities,  hospices,  rural  health 
clinics,  and  federally  qualified  health 
centers  to  file  cost  reports  in  a 
standardized  electronic  format.  This 
rule  would  also  provide  a  delay  or 
waiver  of  this  requirement  where 
implemenjtation  would  result  in 
financial  hardship.  The  provisions  of 
this  rule  would  allow  for  more  accurate 
preparation  and  more  efficient 
processing  of  each  cost  report. 

TimetaMs: 


Action 


FR  Cile 


Proposed  Rule 
FinalAction 


07/26/02  67  FR  48840 
05AXV03 


Rsguiatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entltiss  Affsctsd:  Businesses 

Govsmmsnt  Levels  Affected:  None 

Agency  Contact:  Hiomas  Talbott, 
Center  for  Medicare  Management, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  C5-01-01,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850 
Phone:  410  786-4592 

RIN:  0938-AL51 
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1073.  INPATIENT  HOSPITAL 
DEDUCTIBLE  AND  HOSPITAL  AND 
EXTENDED  CARE  SERVICES 
COINSURANCE  AMOUNTS  FOR 
CALENDAR  YEAR  2003  <CMS^13-N) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  l39Se-2(g)(2) 

CFR  Citation:  None 

Legal  Deadline:  None 

AtMtract:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
himished  in  calendar  year  2003  under 
the  Medicare  hospital  insurance 
program  (part  A).  The  Medicare  statute 
specifies  the  formula  used  to  determine 
these  amounts. 

Timatabia: 


Action 


FR  CM* 


Notice  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact:  Clare  McFarland, 
Deputy  Directory,  Medicare  and 
Medicaid  Cost  Estimates  Group, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services.  N3-26-24,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6390 

RIN:  0938-AL56 

1074.  PROGRAM  FOR  ALL-INCLUSIVE 
CARE  FOR  THE  ELDERLY  (PACE): 
PROGRAM  REVISIONS  (CMS-1201-F) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1395,  as 
revised  by  sec  903  of  BIPA:  42  USC 
1396.  as  revised  by  sec  903  of  BIPA 

CFR  Citation:  42  CFR  460£f 

Legal  Deadline:  None 

Abstract:  This  rule  revises  the  interim 
final  rule  with  comment  period  that 
established  requirements  for  Programs 
of  All-inclusive  Care  for  the  Elderly 
(PACE)  imder  the  Medicare  and 
Medicaid  programs.  These  are  pre-paid, 
capitated  programs  for  beneficiaries 
who  meet  special  eligibility 
requirements  and  who  elect  to  enroll. 
The  revisions  in  this  rule  will 
implement  section  903  of  BIPA. 


Timatabia: 


Action 


FR  Cite 


Interim  Fmal  Rule 
Final  Action 


10/01/02  67  FR  61496 
09/00/03 


Regulatory  FlexttMIKy  Analysis 
Required:  No 

Small  Entities  Affected:  Organizations 

Government  Leveia  Affactad:  State, 
Tribal 

Federalism:  Undetermined 

Agency  Contact:  Janet  Samen.  Center 
for  Medicare  Management,  Department 
of  Health  and  Human  Services,  Centers 
for  Medicare  &  Medicaid  Services,  C4- 
08-15,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850 
Phone:  410  786-9161 

RIN:  0938-AL59 


1075.  MONTHLY  ACTUARIAL  RATES 
AND  MONTHLY  SUPPLEMENTARY 
MEDICAL  INSURANCE  PREMIUM 
RATE  BEGINNING  JANUARY  1,  2003 
(CMS-8014-N) 

Priority:  Economically  Significant 

Legal  Authority:  42  CFR  1395r:  Social 
Security  Act,  sec  1839 

CFR  Citation:  None 

Legal  Deadline:  NPRM,  Statutory, 
September  27,  2002. 

Abstract:  This  notice  announces  the 
monthly  actuarial  rates  for  aged  and 
disabled  enroUees  in  the  Medicare 
Supplementary  Medical  Insurance 
(SMI)  program  for  2003.  h  also 
announces  the  monthly  SMI  premium 
to  be  paid  by  all  enrollees  during  2003. 

Timatabia: 


Action 


Dels  FR  CHS 


Notice 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Carter  S.  Warfield, 
Office  of  Medicare  and  Medicaid  Cost 
Estimates,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard.  Baltimore,  MD  21244 
Phone:  410  786-6396 

RIN:  0938-AL63 


Final  Rule  Stage 


1076.  PART  A  PREMIUMS  FOR  2003 
FOR  THE  UNINSURED  AGED  AND 
FOR  CERTAIN  DISABLED 
INDIVIDUALS  WHO  HAVE 
EXHAUSTED  OTHER  ENTITLEMENT 
(CMS-8015-N) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I395i-2(d)(2); 
42  USC  1395i-2a(d)(2) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  notice  aimounces  the 
hospital  insurance  premium  for 
calendar  year  2003  under  Medicare's 
hospital  insurance  program  (part  A)  for 
the  uninsured  aged  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement. 

Timatabia: 


Action 
Notice 


FR  Cite 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Clare  McFarland, 
Deputy  Directory,  Medicare  and 
Medicaid  Cost  Estimates  Group, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  N3-26-24,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6390 

RIN:  0938-AL69 


1077.  STATE  ALLOTMENTS  FOR 
PAYMENT  OF  MEDICARE  PART  B 
PREMIUMS  FOR  QUAUFYING 
INDIVIDUALS;  FEDERAL  HSCAL 
YEAR  2002  (CMS-2136-FN) 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Authority:  Social  Seciirity  Act, 
sec  1902(a){10):  Social  Security  Act,  sec 
1933;  42  USC  139;  PL  105-33 

CFR  Citation:  None 

Legal  Deadline:  None 

Abflttract:  This  final  notice  announces 
the  Federal  FY  2002  allotments  that  are 
available  for  State  agencies  to  pay 
Medicare  part  B  premiums  for  two 
distinct  categories  of  low-income 
Medicare  beneficiaries.  The  eligible 
groups  are  called  qualified  individuals. 


HHS— CMS 


Timatabia: 


Action 


FR  Cite 


Proposed  Notice 
Final  Notice 


Oe/30/02  67  FR  55851 
05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitlea  Affected:  No 

Government  Leveia  Affected:  None 

Agency  Contact:  Robert  Nakielny. 
Center  for  Medicaid  and  State 
Operations,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  S2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850 
Phone:  410  786-4466 

RIN:  0938-AL79 


1078.  CHANGES  TO  THE  HOSPITAL 
INPATIENT  PROSPECTIVE  PAYMENT 
SYSTEM  AND  FY  2004  RATES  (CMS- 
1470-N) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
63  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AL89 

1079.  •  FEE  SCHEDULE  FOR 
PAYMENT  OF  AMBULANCE 
SERVICES— UPDATE  FOR  CY  2003 
(CMS-1220-N) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I395ma)(l) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  notice  updates  the  fee 
schedule  published  2/27/02  for 
ambulance  services  under  the  Medicare 
program,  implementing  section  1834(1) 
of  the  Social  Security  Act. 

Timetable: 


Action 


FR  one 


Notice 


11/00/02 


Regulatory  Flexibility  Analyais 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Leveia  Affected:  None 

Agency. Contact:  Robert  Niemann, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-4569 

RIN:  0938-AL97 


Final  Rule  Stage 


lOeO.  •  UPDATE  OF  THE  LIST  OF 
COVERED  PROCEDURES  FOR 
AMBULATORY  SURGICAL  CENTERS 
EFFECTIVE  JANUARY  1.  2003  (CMS- 
188S-FC) 

Priority:  Other  Significant 

Legal  Authority:  I883(i)(l)  and  (2)  of 
the  Social  Security  Act 

CFR  Citation:  42  CFR  416 

Legal  Deadline:  None 

Abstract:  This  final  rule  with  comment 
period  will  make  additions  to  and 
deletions  from  the  current  list  of 
Medicare  covered  Ambulatory  Surgical 
Centers  procedures. 

Timetable: 


Action 


DMe         FR  Cits 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Bob  Cereghino, 

Department  of  Health  and  Himian 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  C4-03-06.  7500 

Security  Boulevard,  Baltimore,  MD 

21244 

Phone:  410  786-4645 

Related  RIN:  Related  To  0938^AH81 

RIN:  0938-AM02 

1081.  e  COMPREHENSIVE 
EMPLOYMENT  DEMONSTRATION 
(CMS-2163-N) 

Priority:  Other  Significant 

Legal  Authority:  PL  106-170.  sec  203 

CFR  Citation:  None 

Legal  Deedline:  None 

Abstract:  This  notification  of  funding 
availability  announces  the 
establishment  of  the  comprehensive 
employment  opportunities 
demonstration  whereby  up  to  $9.0 
million  in  funding  will  be  awarded  via 
a  competitive  process  to  remove 
barriers  to  employment  for  individuals 
with  a  disability. 

Timetable: 


Action 


Date 


FR  Cite 


Notice  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Karen  L.  Tritz, 

Department  of  Health  and  Himian 

Services,  Centers  for  Medicare  & 

Medicaid  Services,  S2-14-26,  7500 

Security  Boulevard,  Baltimore,  MD 

21244 

Phone:  410  786-0789 

Fax:  410  786-9004 

Email:  ktritzdcms.hhs.gov 

RIN:  0938-AMlO 

1082.  e  NONDISCRIMINATION  IN 
HEALTH  COVERAGE  IN  THE  GROUP 
MARKET  (CMS-2022-F) 

Priority:  Substantive,  Nonsignificant 
Major  status  imder  5  USC  801  is 
imdetermined. 

Legal  Authority:  42  USC  300gg 

CFR  Citation:  45  CFR  146.121 

Legal  Deadline:  None 

Abatract:  This  doc\mient  contains  final 
rules  governing  the  provisions 
prohibiting  discrimination  based  on  a 
health  factor  for  group  health  plans  and 
issuers  of  health  insurance  coverage 
offered  in  connection  with  a  group 
health  plan. 

Timetable: 


Action 


Date         FR  Cite 


04/08/97  62  FR  16894 
07/17/97 


07/17/97 

01/08/01   66  FR  1378 
03/09/01 

04/09/01 


06/00A)3 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Fmal  Rule 

Comment  Period 

End 
Rrtal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  David  Mlawsky, 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  S3-16-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6851 

RIN:  0938-AM14 
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Rnal  Rule  Stage 


1083.  •  BONA  RDE  ¥VELLNESS 
PROGRAMS  (CMS-207»^ 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  42  USC  300gg 
CFR  Citation:  45  CFR  146.121(f) 
Legal  Deadline:  None 
Alwtract:  This  final  rule  implements 
and  clarifies  the  term  "bona  fide 
wellness  program"  as  it  relates  to 
regulations  implementing  the 
nondiscrimination  provisions  of  the 
Internal  Revenue  Code,  the  Employee 
Retirement  Income  Security  Act,  and 
the  Public  Health  Service  Act.  as  added 
by  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996. 


Action 


Data  FR  Cite 


04/08/97  62  FR  16894 
07/07/97 

07/07/97 

01/08/01    66  FR  1421 
04/09A)1 

07/00A)3 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 
NPRM 
NPRM  Comment 

PenodEnd 
Fmal  Action 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  l.evels  Affected:  State, 
Local 

Agency  Contact:  David  Mlawsky, 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services.  Centers  for  Medicare  & 
Medicaid  Services,  S3-16-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6851 

RIN:  0938-AM15 

1084.  •  TIME  UMITATION  ON 
RECALCULATIONS  AND  DISPtJTES 
UNDER  THE  DRUG  REBATE 
PROGRAM  (CMS-2175-IFC) 

Priority:  Substantive.  Nonsignificant. 
Malor  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  42  USC  i396r-8 

CFR  Citation:  42  CFR  447.534 

Legal  Deadline:  None 

Abstract:  This  rule  will  establish  a 
three  year  time  limitation  on  drug 


manufecturer's  requests  to  recalculate 
their  drug  prices  for  the  purposes  of 
reporting  data  to  CMS,  as  well  as 
manufacturer's  ability  to  dispute  claims 
for  rebates. 


Action 


Date  FRCite 


Intefim  Final  Rule 


12AXV0e 


Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 

Federal 

Federalism:  Undetermined 

Agency  Contact:  Marge  Lee  Watchom, 
Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services.  Centers  for  Medicare  & 
Medicaid  Services,  Sl-01-16.  7500 
Security  Boulevard,  Baltimore.  MD 
21244 
Phone:  410  786-4361 

RIN:  0938-AM20 

1085.  •  PHYSICIANS'  REFERRALS  TO 
HEALTH  CARE  ENTITIES  WITH  WHICH 
THEY  HAVE  RNANCIAL 
RELATIONSHiPS;  EXTENSION  OF 
PARTIAL  DELAY  OF  EFFECTIVE  DATE 
OF  THE  "SET  IN  ADVANCE" 
PROVISION  (CMS-1809-IFC2) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302:  42  USC 
1395hh;  42  USC  1395nn 

CFR  Citation:  42  CFR  411.354 

Legal  Deadline:  None 

Abstract:  This  final  rule  temporarily 
delays  for  six  months  or  until 
publication  of  phase  II  the  effective 
date  of  the  last  sentence  of  the  "set  in 
advance"  provision  in  section 
411.354(d)(1)  contained  in  the  rule 
entitled  "Medicare  and  Medicaid 
Programs;  Physicians'  Referrals  to 
Health  Care  Entities  With  Which  They 
Have  Financial  Relationships," 
published  in  the  Federal  Registw  on 
January  4,  2001  (66  FR  856). 

TImotabIa: 


Action 


Date         FR  Cite 


Extension  of  Partial       1 1  AXy02 
Delay  of  Final  Rule 
Effective  Date 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 


Agency  Contact  Joanne  Sinsheimer, 

Technical  Advisor,  CMM,  Department 

of  Health  and  Human  Services,  Centers 

for  Medicare  &  Medicaid  Services,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850 

Phone:  410  786-4620 

Related  RIN:  Related  To  0938-AL29 

RIN:  0938-AM21 

1086.  •  INPATIENT  HOSPITAL 
DEDUCTIBLE  AND  HOSPITAL  AND 
EXTENDED  CARE  SERVICES 
COINSURANCE  AMOUNTS  FOR  2004 
(CMS-8016-N) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I395e-2(g)(2) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
furnished  in  calendar  year  2004  under 
Medicare's  hospital  insurance  program 
(Medicare  part  A).  The  Medicare  statute 
specifies  the  formulae  used  to 
determine  these  amoimts. 

Timetable: 


Action 


Date 


FR  Cite 


t^otice  10/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Clare  McFarland, 
Deputy  Directory,  Medicare  and 
Medicaid  Cost  Estimates  Group, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  N3-26-24,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6390 

RIN:  0938-AM31 

1087.  •  MONTHLY  ACTUARIAL  RATES 
AND  MONTHLY  SUPPLEMENTARY 
MEDICAL  INSURANCE  PREMIUM 
RATE  BEGINNING  JANUARY  1.  2004 
(CMS-8017-N) 

Priority:  Other  Significant 

Legal  Authority:  42  CFR  I395r:  Social 
Security  Act,  Sec  1839 

CFR  Citation:  42  CFR  407;  42  CFR  408 


il  Deadline:  NPRM,  Statutory, 
September  27,  2002. 
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Abstract  This  notice  announces  the 
monthly  actuarial  rates  for  aged  (age  65 
and  over)  and  disabled  (underage  65) 
enroUees  in  the  Medicare 
Supplementary  Medical  Insurance 
(SMI)  program  for  2004.  It  also 
announces  the  monthly  SMI  premium 
to  be  paid  by  all  enrollees  during  2004. 

TImatable: 


Action 


Date 


FR  Cite 


ftotice 


10/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Carter  S.  Warfield, 
Office  of  Medicare  and  Medicaid  Cost 
Estimates,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-6396 

RIN:  0938-AM32 


1088.  •  PART  A  PREMIUMS  FOR  2004 
FOR  THE  UNINSURED  AGED  AND 
FOR  CERTAIN  DISABLED 
INDIVIDUALS  WHO  HAVE 
EXHAUSTED  OTHER  ENTITLEMENT 
(CMS-8018-N) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I395i-2(d)(2): 
42  USC  1395i-2a(d)(2) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  notice  announces,  the 
hospital  insurance  premium  for 
calendar  year  2004  under  Medicare's 
hospital  insurance  program  (part  A)  for 
the  uninsured  aged  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement. 

Timetable: 


Action 


FR  CHs 


Notice  10/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 


Department  of  Health  and  Human  Services  (HHS) 
Centers  for  Medicare  &  Medicaid  Services  (CMS) 


1090.  NATIONAL  STANDARD 
EMPLOYER  IDENTIRER  (CMS-0047-F) 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

CFR  Citation:  45  CFR  162 

Completed: 

Reason 


Completed: 


Reason 


Date 


FR  Cite 


FR  Cite 


Final  Rule 


05/03/02  67  FR  38009 


Interim  Final  Rule         07/26«)2  67  FR  48802 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dave  Holstein 
Phone:  410  786-1564 


Regulatory  Flexibiltty  Analysis 
Required:  Yes 

Government  Levels  Affected:  State 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agsncy  Contact:  Patricia  Peyton 
Phone:  410  786-1812 

RIN:  0938-AI59 


RIN:  0938-AKOO 


1092.  SUPPLEMENTARY  MEDICAL 
INSURANCE  PREMIUM  SURCHARGE 
AGREEMENTS  (CMS-1221-F) 

Priority:  Other  Significant 

CFR  Citation:  42  CFR  408.200;  42  CFR 
408.201;  42  CFR  408.202;  42  CFR 
408.205;  42  CFR  408.207;  42  CFR 
408.210;  ... 

Completed:      ^ 


1091.  NON-FEDERAL 
GOVERNMENTAL  PLANS  EXEMPT 
FROM  HEALTH  INSURANCE 
PORTABILITY  REQUIREMENTS  (CMS- 
2033-F) 

Priority:  Substantive,  Nonsignificant 
CFR  CHaHon:  45  CFR  146 


FR  CNe 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Clare  McFarland, 
Deputy  Directory,  Medicare  and 
Medicaid  Cost  Estimates  Group, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  8c 
Medicaid  Services,  N3-26-24.  7500 
Security  Boulevard,  Baltimore,  MD 
21244 
Phone:  410  786-6390 

RIN:  0938-AM33 


1089.  •  APPLICATION  OF 
EMERGENCY  MEDICAL  AND 
TREATMENT  ACT  (EMTALA)  (CMS- 
1063-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
64  in  part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AM34 


Final  Action 


09/27/02  67  FR  60993 


Regulatory  FlexIMilty  Analysis 
Required:  No 

Government  Levels  Affected:  State, 

Local 

Agency  Contact:  Sandy  Clarice 


Completed  Actions 


Phone:  410  786-7451 
RIN:  0938-AK42 


1093.  PAYMENT  FOR  UPGRADED 
DURABLE  MEDICAL  EQUIPMENT; 
WITHDRAWAL  OF  PROPOSED  RULE 
(CMS-1084-WN) 

Priority:  Info./Admin./Other 

CFR  Citation:  None 

Completed: 


Raaaon 


Date 


FR  Cite 


Final  Action  05/01/02  67  FR  21617 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  William  J.  Long 
Phone:  410  786-5655 
Email:  wlongdhcfa.gov 

RIN:  093&-AK50 

1094.  PROSPECTIVE  PAYMENT 

SYSTEM  FOR  LONG-TERM  CARE 

HOSPITALS  FOR  FY  2003  (CMS-1177- 

F) 

Priority:  Other  Significant 

CFR  CItalion:  42  CFR  412 
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Comptotsd: 


Completad: 


Date 


FR  Cite 


n>won 


FR  Cite 


Comment  Period  End   05/21/02 

FinalRule  08/30/02  67FR55954 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Govemmant  Levels  Affected:  Local, 

Federal 

Agency  Contact:  Judith  H.  Richter 

Phone:  410  786-2590 


RIN:  0g38-AK69 


1095.  REVISIONS  TO  TRANSACTION 

AND  CODE  SET  STANDARDS  FOR 

ELECTRONIC  TRANSACTIONS  (CMS- 

0005-P) 

Priority:  Other  Significant 

CFR  Citation:  45  CFR  162 

Completed: 


Notice  06/28/02  67  FR  43616 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Susan  Levy 
Phone:  410  786-9364 

RIN:  0938-AL16 

1098.  PROSPECTIVE  PAYMENT 
SYSTEM  AND  CONSOUDATED 
BILUNG  FOR  SKILLED  NURSING 
FACILITIES— UPDATE  FOR  FY  2003 
(CMS-1202-N) 

Priority:  Other  Significant.  Major  imder 
5  use  801. 

CFR  Citation:  42  CFR  413.330  to 
413.50 


Reason 


DMa        FRClto       Comptetad: 


Proposed  Rule  05/31/02  67  FR  38051 

Merged  With  0938-       09/1 2/02 
AK64 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  State. 
Local,  Tribal.  Federal 

Agency  Contact:  Gladys  Wheeler 
Phone:  410  786-0273 

RIN:  0938-AK76 


1096.  MODIFICATIONS  TO  MANAGED 
CARE  RULES  BASED  ON  PAYMENT 
PROVISIONS  IN  BIPA  AND 
TECHNICAL  CORRECTIONS  (CMS- 
4040-F) 

Priority:  Economically  Significant 

CFR  Citation:  42  CFR  417;  42  CFR  422 

Completed: 

Raason  Date         FR  Cite 

Final  Action  03/22/02  67  FR  13278 

Regulatory  Flexibillty  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Alfred  G.  D'Alberto 
Phone:  410  786-1100 

RIN:  0938-AK90 

1097.  HOME  HEALTH  PROSPECTIVE 
PAYMENT  SYSTEM  RATE  UPDATE 
FOR  FY  2003  (CMS-1198-NC) 

Priority:  Other  Significant 

CFR  Citation:  None 


Reason 


FR  Cite 


Notice  07/31/02  67  FR  49798 

Regulatory  Flexibillty  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  William  UUman 
Phone:  401  786-5667 


RIN:  0938-AL20 


1099.  INPATIENT  REHABILITATION 
FAaLITY  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  FY  2003  (CMS-1205-N) 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

CFR  Citation:  42  CFR  412.600  to 
412.632 

Comptolad:  


Reason 


FR  Cite 


Notice  08/01/02  67  FR  49928 

Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Laurence  Wilson 
Phone:  410  786-4603 


RIN:  0938-AL22 


1100.  HOSPITAL  INPATIENT 
PROSPECTIVE  PAYMENT  SYSTEM 
FOR  FY  2003  (CMS-1203-F) 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

CFR  Citation:  42  CFR  405;  42  CFR  412; 
42  CFR  413;  42  CFR  485;  42  CFR  489 


Completed  Actions 


Completed: 


Reason 


Date 


FR  Cite 


NPRM 
Final  Action 


05/09/02  67  FR  31403 
08/01/02  67  FR  49982 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  Phillips 
Phone:  410  786-4548 

RIN:  0938-AL23 

1 1 01 .  MEDICARE  PROGRAM; 
MEDICARE-ENDORSED 
PRESCRIPTION  DRUG  DISCOUNT 
CARD  ASSISTANCE  INITIATIVE  (CMS- 
4027-F) 

Priority:  Economically  Significant 

CFR  Citation:  None 

Completed:  ' 


Reason 


Date 


FR  Cite 


Comment  Period  End    05/26/02 

FinalRule  09/04/02  67 FR 56618 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Paula  Stannard 
Phone:  202  690-7741 

Teresa  Decaro 
Phone:  410  786-6604 
Email:  tdecaro@cms.hhs.gov 

RIN:  0938-AL28 


1102.  MEDICARE-ENDORSED 
PRESCRIPTION  DRUG  DISCOUNT 
CARD  ASSISTANCE  INITIATIVE  FOR 
STATE  SPONSORS  (CMS-4032-P) 

Priority:  Other  Significant 

CFR  Citation:  None 

Completed: 


Raason 


FR  Cite 


Final  Action 


03/06/02  67  FR  10293 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Teresa  Decaro 
Phone:  410  786-6604 
Email:  tdecaro@cms.hhs.gov 

RIN:  093&-AL30 
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Completed  Actions 


1103.  PEER  REVIEW 
ORGANIZATIONS:  NAME  AND  OTHER 
CHANGES— TECHNICAL 
AMENDMENTS  (CMS-3088-FC) 

Priority:  Other  Significant 

CFR  Citation:  42  CFR  400 

CompMad:  


Reason 


Date 


FR  Cite 


FinalRule  05/24/02  67 FR 36539 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Valerie  Mattison- 

Brown 

Phone:  410  786-5958 


RIN:  Og38-AL38 


1104.  END-STAGE  RENAL  DISEASE- 
RESCISSION  OF  WAIVER  OF 
CONDITIONS  FOR  COVERAGE  UNDER 
A  STATE  OF  EMERGENCY  IN 
HOUSTON,  TEXAS  AREA  (CMS-3074- 
F2) 

Priority:  Other  Significant 


CFR  Citation:  42  CFR  405 
Completed: 


Reason 


Date 


FR  Cite 


FinalRule  07/26/02  67 FR 48800 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lori  Davis 
Phone:  410  786-0710 


RIN:  0938-AL39 


1105.  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT 
REHABILITATION  HOSPITAL; 
CORRECTING  AMENDMENT  (CMS- 
1069-F2) 

Priority:  Lifo./Admin./Other 

CFR  Citation:  42  CFR  412;  42  CFR  413 

Completed:  * 


Reason 


Date 


FR  Cite 


FinalRule  07/01/02  67 FR 44073 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Robert  Kuhl 
Phone:  410  786-4597 


RIN:  0g38-AL40 


1106.  HOSPICE  WAGE  INDEX  FOR  FY 
2003(CMS-1211-N) 

Priority:  Routine  and  Frequent 

CFR  Citation:  None 

Completed:  


Reason 


Date 


FR  Cite 


Notice 


08/30/02  67  FR  56092 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lynn  Riley 
Phone:  410  786-1286 

RIN:  0938-AL41 


1107.  PHYSICIAN  FEE  SCHEDULE 
FOR  CY  2002:  CORRECTION  NOTICE 
(CMS-1169-CN) 

Priority:  Info./Admin./Other 

CFR  Citation:  42  CFR  405;  42  CFR  410; 
42  CFR  411;  42  CFR  414;  42  CFR  415 

Completed:  


Reason 


Date  FR  Cite 


htotice 


04/26/02  67  FR  20681 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Diane  Milstead 
Phone:  410  786-3355 

Related  RIN:  Related  To  0g38-AK57 

RIN:  0938-AL48 

1108.  NOTICE  OF  MODIFICATION  OF 
BENEFICIARY  ASSESSMENT 
REQUIREMENTS  FOR  SKILLED 
NURSING  FAaUTIES  (CMS-12094il) 

Priority:  Info./Admin./Other 

CFR  Citation:  None 

Completed:        ' 


Reason 


FR  Cite 


Notice 


05/31/02  67  FR  38128 


Regulatory  Flexibility  Analysis 
Required:  No 


1109.  REVISION  OF  THE 
PROCEDURES  FOR  REQUESTING 
EXCEPTIONS  TO  COST  UMITS  FOR 
SKILLED  NURSING  FAaLITIES  AND 
EUMINATK>N  OF 

RECLASSIFTCATIONS;  CORRECTION 
(CMS-1883-F3) 

Priority:  Info./Admin./Other 

CFR  Citation:  42  CFR  413.30(d) 

Completed:  


Raason 


FR  Cite 


Final  Rule 


07/26/02  67  FR  48801 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Julie  Stankivic 
Phone:  410  786-5725 

RIN:  0938-AL6i 


1110.  notice  of  intent  to 
conduct  negotiated 
rulemaking  for  special 
payment  provisions  and 
standards  for  suppuers  of 
custom-fabrk;ated  orthotk^s 
and  prosthetics  (cms-6012-n) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  None 

Completed:  ' 


Reason 


FR  Cite 


Notice  03/22/02  67  FR  13297 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Kathryn  S  Cox 
Phone:  410  786-5954 


RIN:  0938-AL68 


1111.  MEDICAID  MANAGED  CARE: 
WITHDRAWAL  (CMS-2001-F4) 

Priority:  Other  Significant 

CFR  Citation:  None 

Completed: 


FR  Cite 


Final  Rule 


06/14A)2  67  FR  40988 


Regulatory  Flexibillty  Analysis 
Required:  No 


Government  Levels  Affected:  None  Government  Levels  Affected:  None 


Agency  Contact:  Dana  Burley 
Phone:  410  786-4547 

RIN:  0938-AL55 


Agency  Contact:  Bruce  Johnson 
Phone:  410  786-0615 

RIN:  0938-AL83 
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Completsd  Actions 


1112.  PT  1999  SCHIP  REALLOCATION 
NOTICE  (CIIS-2137-N) 

PrIorKy:  Substantive,  Nonsignificant 

CFR  CHation:  None 


1113.  •  CRITERIA  FOR  ACCEPTANCE 
OF  SUPP1.EMENTAL  PRACTICE 
EXPENSE  SURVEY  DATA  (CMS-1223- 
IFC) 

Priority:  Other  Significant 


Timetable: 


Action 


PR  CMS 


06/28/02  67FR43555 
06/28/02 


FR  Clla 


NoHoe 


04/26/02  67  FR  20794 


ReguMory  FlexMilltty  Analysis 
R«|likwJ:No 

Government  Levels  Affected:  None 

Agency  Contact:  Richard  Strauss 
Phone:  410  786-2019 
Email:  rstraussdhcfa.gov 

RIN:  0938-AL86 


Authority:  Sodal  Security  Act, 
sec  1102:  Social  Security  Act,  sec  1871; 
Social  Security  Act,  sec  1881(b);  42 
use  1302;  42  USC  1395(hh);  42  USC 
1395iT(b)(l) 

CFR  Citation:  42  CFR  414 

Legal  Deadline:  None 

AtMtract:  This  interim  final  rule  with 
comment  period  modifies  the  criteria 
for  physicians  and  non-physicians 
specialty  groups  for  submitting 
supplemental  practice  expense  survey 
data  for  use  in  determining  payments 
under  the  physician  fee  schedule. 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Marc  Hartstein, 
Center  for  Health  Plans  and  Providers, 
E)epartment  of  Health  and  Human 
Services.  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850 
Phone:  410  786-4539 

Related  RIN:  Related  To  0938-AL21 

RIN:  0938-AL99 


Department  of  Health  and  Hunuin  Services  (HHS) 
Administration  for  Children  and  Families  (ACF) 


Proposed  Rule  Stage 


1114.  SAFEGUARDING  CHILD 
SUPPORT  AND  EXPANDED  FPLS 
INFORMATION 


sections  in  45  CFR  chapter  111  to  reflect 
the  statutory  changes. 

Timetable: 


Priority:  Substantive.  Nonsignificant  Action 


FR  Cite 


Federal  Register  to  amend  current 
regulations  and  to  implement  changes 
made  by  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
2000. 


Authority:  42  USC  652  to  654A: 
42  USC  663 

CFR  Citation:  45  CFR  303.3;  45  CFR 
303.21;  45  CFR  303.70 

Legal  Deadline:  None 

Abstract:  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  made  far-reaching 
amendments  to  title  IV-D  of  the  Social 
Security  Act,  which  governs  the  child 
support  enforcement  program.  The 
Balanced  Budget  Act  of  1997.  the 
Adoption  and  Safe  Families  Act  of 
1997  and  the  Child  Support 
Performance  and  Incentive  Act  of  1998 
further  amended  title  IV-D.  A 
significant  result  of  this  legislation  is 
an  expansion  in  the  scope  of 
information  available  to  State  IV-D 
child  support  enforcement  agencies. 
The  legislation  has  rendered  obsolete  or 
inconsistent  several  regulations  at  45 
CFR  chapter  III.  Office  of  Child  Support 
Enforcement,  including  the  regvdations 
on  the  Federal  Parent  Locator  Service, 
the  State  Parent  Locator  Services,  offset 
of  Federal  payments  for  purposes  of 
collecting  child  support,  and 
safeguarding  of  information.  This 
regulation  would  update  various 


NPRM 


03AXV03 


Tlmetat>le: 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Eileen  C.  Brooks, 

Deputy  Director.  Policy  Division, 

Department  of  Health  and  Himian 

Services.  Administration  for  Children 

and  Families.  4th  Floor  East.  OCSE, 

DPP.  370  L'Enfant  Promenade  SW., 

Washington.  DC  20447 

Phone:  202  401-5369 

TDD  Phone:  800  877-8339 

Fax:  202  401-4054 

Email:  ebrooks@acf.hhs.gov 

RIN:  0970-ACOl 

1115.  DEVELOPMENTAL  DtSABILITIES 
AND  BILL  OF  RIGHTS  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-402;  USC 
15001  et  seq 

CFR  Citation:  45  CFR  1385  to  1388 

Legal  Deadline:  Final,  Statutory. 
October  30,  2001. 

Abstract:  A  notice  of  proposed 
rulemaking  will  be  published  in  the 


Action 


Date 


FR  CHa 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Elsbeth  Wyatt. 
Program  Specialist,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families.  ADD  HHH-300F.  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447 
Phone:  202  690-5841 

RIN:  0970-AC07 

1116.  •  CHILD  SUPPORT 
ENFORCEMENT  PROGRAM; 
CUSTOMER  SERVICE  ANNUAL  STATE 
SELF-ASSESSMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  1302;  42  USC 

654(15)(A) 

CFR  Citation:  45  CFR  308.2;  45  CFR 
308.3 
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HHS-ACF 


Proposed  Rule  Stage 


Legal  Deadline:  None 

Abstract:  This  proposed  rule  will 
revise  existing  regulations  on  State 
child  support  self-assessments  to  add 
customer  service  as  one  of  the  required 
program  compliance  criteria. 

Timetabia: 


Action 


FR  CNa 


NPRM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  State 

URL  For  Putrilc  Comments: 

http://www.acf.hhs.gov/hypemews/ 

Agency  Contact:  Annie  Miller, 
Program  Specialist,  Policy  Division, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  4th  Floor  East,  Office  of 
Child  Support  Enforcement,  370 
L'Enfant  Promenade  SW.,  Washington, 
DC  20447 

Phone:  202  401-1467 
TDD  Phone:  800  877-8339 
Fax:  202  401-4054 


Email:  anmiller^cf.hhs.gov 
RIN:  097&-AC10 

1117.  •  CHILD  SUPPORT 

ENFORCEMENT  PROGRAM; 

EXPENDITURES  FOR  CASEWORKER 

COSTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  1302;  42  USC 

655 

CFR  Citation:  45  CFR  304.23 

Legal  Deadline:  None 

AlMtract:  This  proposed  rule  will 
revise  existing  regulations  on 
expenditures  for  which  Federal 
Financial  Participation  is  available 
under  the  Child  Support  Enforcement 
program.  Under  the  current  regulations, 
Federal  Financial  Participation  is  not 
available  in  any  costs  of  caseworkers 
who  are  also  performing  the  assistance 
pajrments  or  social  services  functions 
under  title  IV-A  (TANF)  or  title  XX 
(Social  Services  Block  Grants)  of  the 
Social  Security  Act.  This  proposed 
regulation  will  remove  the  prohibition 


to  reflect  current  business  practices  of 
the  Department  of  Health  and  Himian 
Services  under  which  costs  are 
allocated  to  the  benefiting  program. 

Timetable: 


Department  of  Health  and  Human  Services  (HHS) 
Administration  for  Children  and  Families  (ACF) 


1118.  CONSTRUCTION  AND  MAJOR 
RENOVATION  OF  HEAD  START  AND 
EARLY  HEAD  START  FAaLITIES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  9801  et  seq 

CFR  Citation:  45  CFR  1309 

Legal  Deadline:  None 

Abstract:  This  rule  establishes 
procedures  to  be  used  by  Head  Start 
and  Early  Head  Start  agencies  in 
requesting  to  use  Head  Start  grant 
funds  to  construct  or  perform  major 
renovation  on  a  Head  Start  or  Early 
Head  Start  Facility. 

Timetable: 

Action 


FR  Cite 


Action 


02/08/99  64  FR  6013 
04/09/99 


NPRIM 

NPRM  Comment 

Period  End 
Fmal  Action  12AXV02 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Governmental 

Jurisdictions,  Organizations 

Government  Levels  Affected:  Local, 

Tribal 


Agency  Contact:  Douglas  Klafehn, 
Deputy  Associate  Commissioner,  Head 
Start,  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  330  C  Street  SW.. 
Washington,  DC  20447 
Phone:  202  205-8569 
Email:  dklafehn@acf.dlihs.gov 

RIN:  0970-AB54 

1119.  CHILD  SUPPORT 
ENFORCEMENT  FOR  INDIAN  TRIBES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  655(f) 

CFR  Citation:  45  CFR  309 

Legal  Deadline:  None 

Abstract  This  rule  specifies  how  tribes 
can  obtain  direct  payments  from  the 
Department  of  Healdi  and  Himian 
Services  for  provision  of  child  support 
enforcement  services  if  they  submit  a 
plan  meeting  the  objectives  of  title  IV- 
D,  including  establishment  of  paternity, 
modification  and  enforcement  of 
support  orders,  and  location  of  absent 
parents. 


FR  CHe 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  l.eveis  Affected:  State. 

URL  For  Public  Comments: 

http://www.acf.hhs.gov/hypemews/ 

Agency  Contact:  Sheck  Chin,  Special 

Assistant  \o  the  Division  Director, 

Department  of  Health  and  Human 

Services,  Administration  for  Children 

and  Families,  4th  Floor  East,  370 

L'Enfant  Promenade  SW.,  Washington, 

DC  20447 

Phone:  202  260-5830 

TDD  Phone:  800  877-8339 

Fax:  202  401-4054 

Email:  scliin@acf.lihs.gov 

RIN:  097&-AC11 

Final  Rule  Stage 


Timetable: 


Action 


Date 


FR  cut 


NPRM 
Final  Action 


08/21/00  65  FR  50800 
06AXV03 


Regulatory  Flexibility  Analysis 

Required:  Np 

Government  Levels  Affected:  State, 

Tribal 

Agency  Contact  Paige  Biava,  Division 
of  Policy  and  Plaiuiing,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Office  of  Child  Support 
Enforcement,  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447 
Phone:  202  401-9386 

RIN:  097O-AB73 


1120.  CHILD  SUPPORT 
ENFORCEMENT  PROGRAM  OMNIBUS 
CONFORMING  REGULATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  1302 

CFR  Citation:  45  CFR  301  to  305 

Legal  Deadline:  None 
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HHS— ACF 


Rnal  Rule  Stage 


Abctract:  This  rule  eliminates  child 
support  enforcement  program 
regulations  rendered  obsolete  or 
inconsistent  with  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  and  its 
technical  amendments,  the  Balanced 
Budget  Act  of  1997,  the  Adoption  and 
Safe  Families  Act  of  1997,  and  the 
Child  Support  Performance  and 
Incentive  Act  of  1998. 

TliiMlable: 


FR  en* 


Interim  Final  Rule 
Final  Action 


02/09/99  64  FR  6237 
03/0(V03 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Eileen  C.  Brooks, 

Deputy  Director,  Policy  Division. 

Department  of  Health  and  Human 

Services,  Administration  for  Children 

and  Families,  4th  Floor  East,  OCSE, 

DPP.  370  L'Enfant  Promenade  SW., 

Washington.  DC  20447 

Phone:  202  401-5369 

TDD  Phone:  800  877-8339 

Fax:  202  401-4054 

Email:  ebrooks@acf.hhs.gov 

RIN:  0970-AB81 

1121.  FAMILY  CHILD  CARE  PROGRAM 
OFTION  FOR  HEAD  START 
PROGRAMS 

Priority:  Substantive,  Nonsignificant 
-Legal  Auttwrity:  42  USC  9801  et  seq 

CFR  Citation:  45  CFR  1304;  45  CFR 
1306 

Legal  Deadline:  None 

Abstract:  Thfs  rule  would  allow  Head 
Start  programs  to  choose  Family  Child 
Care  as  a  Head  Start  program  option. 


Action 


FR  Cite 


NPRM 
Final  Action 


08/29/00  65  FR  52394 
12AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Governmental 
Jurisdictions.  Organizations 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Douglas  Klafehn, 
Deputy  Associate  Commissioner,  Head 
Start,  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  330  C  Street  SW.. 
Washington,  DC  20447 
Phone:  202  205-8569 
Email:  dklafehn@acf.dhhs.gov 

RIN:  0970-AB90 

1122.  TECHNICAL  REVISION  OF  HEAD 
START  REGULATKMIS  TO  MAKE 
THEM  CONFORM  TO  RECENT 
STATUTORY  REVISIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorfty:  42  USC  9801  et  seq 

CFR  Citation:  45  CFR  1301  to  1303, 
45  CFR  1305;  45  CFR  1308 

(.egal  Deadline:  None 

Abstract:  This  rule  will  correct  several 
Head  Start  regulations  that  define  Head 
Start  programs  as  "nonprofit"  agencies. 
Recent  statutory  changes  now  allow 
"for-profit"  agencies  to  receive  Head 
Start  grant  funds. 


Action 


FR  Cite 


Interim  Final  Rule         03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Douglas  Klafehn, 
Deputy  Associate  Commissioner,  Head 
Start,  Department  of  Health  and  Human 
Services,  Administration  for  Children 


and  Families,  330  C  Street  SW., 
Washington.  DC  20447 
Phone:  202  205-8569 
Email:  dklafehn@acf.dhhs.gov 

RIN:  0970-ACOO 

1123.  e  CHILD  SUPPORT 
ENFORCEMENT  PROGRAM;  FEDERAL 
TAX  REFUND  OFFSET 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  1302 

CFR  Citation:  45  CFR  303.72 

Legal  Deadline:  None 

Abstract:  This  interim  final  rule  will 
revise  existing  regulations  on  collecting 
child  support  arrears  through  the 
Federal  Tax  Refund  Offset  process.  The 
revisions  are  needed  to  reflect  changes 
in  data  processing  protocols  with  the 
Department  of  the  Treasury.  We  are 
also  updating  the  regulation  to  reflect 
current  business  practices  and  requests 
from  the  state  child  support  agencies. 

Timetable: 


Action 


Date         FR  Cite 


Interim  Final  Rule 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

URL  For  Public  Comments: 

http://www.acf.hhs.gov/hypemews/ 

Agency  Contact:  Eileen  C.  Brooks, 

Deputy  Director,  Policy  Division, 

Department  of  Health  and  Himian 

Services,  Administration  for  Children 

and  Families.  4th  Floor  East.  OCSE, 

DPP,  370  L'Enfant  Promenade  SW., 

Washington,  DC  20447 

Phone:  202  401-5369 

TDD  Phone:  800  877-8339 

Fax:  202  401-4054 

Email:  ebrooks@acf.hhs.gov 

RIN:  0970-AC09 


DefMftment  of  Health  and  Human  Services  (HHS) 
Administration  for  Children  and  Families  (ACF) 


Completed  Actions 


1124.  PROGRAM  PERFORMANCE 
STANDARDS  FOR  THE  OPERATION 
OF  HEAD  START  PROGRAMS 

Priority:  Other  Significant 

CFR  Citation:  45  CFR  1304 


Completed: 


Reason 


FR  CM* 


Withdrawn 


08/30/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Douglas  Klafehn 

Phone:  202  205-8569 

Email:  dklafehn@acf.dhhs.gov 

RIN:  0970-AB99 
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Department  of  Health  and  Human  Services  (HHS) 
Administration  on  Aging  (AOA) 


Proposed  Rule  Stage 


1125.  GRANTS  FOR  STATE  AND 
COMMUNITY  PROGRAMS  ON  AGING, 
TRAINING.  RESEARCH,  AND 
DISCRETIONARY  PROGRAMS; 
VULNERABLE  ELDER  RIGHTS;  AND 
GRANTS  TO  INDIANS  AND  NATIVE 
HAWAIiANS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  300l  et  seq 

CFR  Citation:  45  CFR  1321;  45  CFR 
1326:  45  CFR  1328 

Ijegal  Deadline:  None 

Abstract:  In  response  to  the  recent 
reauthorization  of  the  Older  Americans 


Act,  Public  Law  106-501,  the 
Administration  on  Aging  (AoA) 
proposes  to  issue  a  notice  of  proposed 
rulemaldng  by  winter  of  2002-03. 

Timetable: 


Action 


FR  Cite 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jinisdictions 

Government  Levels  Affected:  State, 

Tribal 

Federalism:  Undetermined 


Additional  Information:  Incorrectly 
reported  as  imder  Section  610  Review 
in  April  2001. 

Agency  Contact:  Edwin  Walker, 
Deputy  Assistant  Secretary  for  Policy 
and  Programs,  Department  of  Health 
and  Hiunan  Services.  Administration 
on  Aging.  Room  4733,  330 
Independence  Avenue  SW.,  Cohen 
Building,  Washington,  DC  20201 
Phone:  202  619-0011 

RIN:  0985-AAOO 

IFR  Doc.  02-25451  Filed  12-06-02;  8:45  am) 
aaiMG  cooE  4iso-a«-« 


/OL 


67 


ISSi 

2 

3 
61 


DE 


>002 


UMI 


«   F=l 


Monday, 
December  %  2002 


Part  IX 


Department  of 
Housing  and  Urban 
Development 

Semiannual  Regulatory  Agenda 


74550 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Subtnies  A  and  B 
[Doctot  No.  FR-47S6-N-02] 

Semiannual  Regulatory  Agenda 

agency:  Department  of  Housing  and 
Urban  Development. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  In  accordance  with  section 
4(b)  of  Executive  Order  12866. 
"Regulatory  Planning  and  Review,"  as 
amended.  HUD  is  publishing  its  agenda 
of  regulations  already  issued  or  that  are 
expected  to  be  issued  over  the  next 
several  months.  The  agenda  also 
includes  rules  currently  in  effect  that 
are  under  review,  and  describes  those 
regulations  that  may  affect  small  entities 
as  required  by  section  602  of  the 
Regulatory  Flexibility  Act.  The  purpose 
of  publication  of  the  agenda  is  to 
encourage  more  effective  public 
participation  in  the  regulatory  process 
by  providing  the  public  with  early 
information  about  pending  regulatory 
activities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Santa  Axma,  Assistant  General 
Counsel  for  Regidations.  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW., 
Washington,  DC  20410,  (202)  708-3055. 
(This  is  not  a  toll-free  number.)  A 
telecommunications  device  for  hearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Federal 
Information  Relay.  Service). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866.  "Regulatory 
Planning  and  Review"  (58  FR  51735),  as 
amended  by  Executive  Order  13258  (67 
FR  9385),  requires  each  agency  to 
publish  semiannually  an  agenda  of  (1) 
regulations  that  the  agency  has  issued  or 
expects  to  issue,  and  (2)  rules  currently 
in  effect  that  are  under  agency  review. 
The  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  each  agency  to 
publish  semiannually  a  regulatory 
agenda  of  rules  expected  to  be  proposed 
or  promulgated  that  are  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  "small  entities." 
meaning  small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions. 


Executive  Order  12866.  as  amended, 
and  the  Regulatory  Flexibility  Act  each 
permits  incorporation  of  the  agenda 
required  by  these  two  authorities  with 
any  other  prescribed  agenda.  Therefore, 
the  agenda  set  out  below  combines  the 
information  required  by  Executive 
Order  12866,  as  amended,  and  the 
Regulatory  Flexibility  Act.  In  addition, 
the  agenda  contains  certain  information 
not  required  by  either  the  Executive 
Order  or  by  the  Regulatory  Flexibility 
Act  which  the  Department  considers 
useful,  both  better  to  inform  the  public 
and  to  enhance  the  Department's  own 
inventory  control  over  its  body  of 
regulations. 

Section  610(c)  of  the  Regulatory 
Flexibility  Act  requires  each  agency  to 
publish  annually  a  list  of  the  rules  that 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  that  are  to  be  reviewed  in 
accordance  with  the  requirements  of 
section  610  during  the  succeeding  12 
months.  Existing  regulations  that  HUD 
proposes  to  amend  by  rules  described 
and  published  in  this  agenda  are 
reviewed  in  accordance  with  the 
principles  of  section  610  of  the 
Regulatory  Flexibility  Act.  The  purpose 
of  the  review  is  to  determine  whether 
the  rule  should  be  continued  without 
change,  amended,  or  rescinded. 
Proposed  changes  to  existing  regulations 
provide  the  opportunity  for  the 
Department  to  conduct  a  section  610 


review. 


The  Department  also  is  subject  to 
certain  rulemaking  requirements  set 
forth  in  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3531 
et  seq.).  Section  7(o)  of  the  Department 
of  Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(o))  requires  that  the 
Secretary  transmit  to  the  congressional 
committees  having  jurisdictional 
oversight  of  HUD  (the  Senate  Committee 
on  Banking,  Housing  and  Urban  Affairs 
and  the  House  Committee  on  Banking 
and  Financial  Services)  a  semiannual 
agenda  of  all  rules  or  regulations  which 
are  under  development  or  review  by  the 
Department.  A  rule  appearing  on  the 
agenda  cannot  be  published  for 
comment  before  or  during  the  first  15 
calendar  days  after  transmittal  of  the 
agenda.  Section  7(o)  provides  that  if, 
within  that  period,  either  conunittee 
notifies  the  Secretary  that  it  intends  to 
review  any  rule  or  regidation  which 
appears  on  the  agenda,  the  Secretary 
must  submit  to  both  committees  a  copy 


of  the  rule  or  regulation,  in  the  form  it 
is  intended  to  be  proposed,  at  least  15 
calendar  days  before  it  is  published  for 
conunent.  The  semiannual  agenda 
published  today  is  the  agenda 
transmitted  to  the  committees  in 
compliance  with  this  requirement. 

HUD  has  attempted  to  list  in  this 
agenda  all  regulations  and  regulatory 
reviews  pending  at  the  time  of 
publication,  except  for  minor  and 
routine  or  repetitive  actions,  but  some 
may  have  been  inadvertently  omitted,  or 
may  have  arisen  too  late  to  be  included 
in  the  published  agenda.  There  is  no 
legal  significance  to  the  omission  of  an 
item  from  the  agenda.  Also,  where  dates 
are  provided  for  the  next  rulemaking 
actions,  the  dates  are  estimates  and  are 
not  commitments  to  act  on  or  by  the 
date  shown. 

In  some  cases.  HUD  has  withdrawn 
rules  that  were  placed  on  previous 
agendas  and  for  which  there  has  been 
no  publication  activity.  Withdrawal  of  a 
rule  does  not  necessarily  mean  that 
HUD  will  not  proceed  with  the 
rulemaking.  Withdrawal  allows  HUD  to 
further  assess  the  subject  matter  and 
determine  whether  rulemaking  for  this 
subject  matter  is  appropriate.  Following 
this  review,  the  Department  may 
determine  that  certain  rules  listed  as 
withdrawn  under  this  agenda  are 
appropriate.  If  that  determination  is 
made,  the  rules  will  be  included  in  a 
succeeding  semiannual  agenda. 

In  addition,  for  a  few  rules  that  have 
been  published  as  proposed  or  interim 
rules,  and  therefore  require  further 
rulemaking,  HUD  has  identified  the 
timing  of  the  next  action  stage  as 
"undetermined."  These  are  rules  that 
are  still  under  review  by  HUD  for  which 
a  determination  of  the  next  action  stage 
and  timing  of  the  next  action  stage  has 
not  yet  been  made. 

The  format  of  the  agenda  remains 
imchanged  firom  previous  years.  HUD's 
agenda  items  are  divided  first  by 
program  office.  Within  each  program 
office,  the  agenda  items  are  divided  into 
five  groups:  (i)  pre-rulemaking  actions; 
(ii)  publication  or  other 
implementations  of  notices  of  proposed 
rulemaking;  (iii)  publications  or  other 
implementations  of  final  rules;  (iv)  long- 
term  rules;  and  (v)  completed  actions. 
Within  each  grouping,  rules  are  listed  in 
chronological  order  by  the  part  number 
of  the  CFR  affected.  Where  a  rule  affects 
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multiple  parts  of  the  CFR,  the  rule  is 
listed  by  the  first  affected  part  nxmiber. 
For  this  edition  of  the  Department's 
regulatory  agenda,  the  most  important 
significant  regulatory  actions  are 
included  in  "nie  Regulatoiy  Plan,  which 
appears  in  part  II  of  this  issue  of  the 
Federal  Register.  The  Regulatory  Plan 
entries  are  listed  in  the  table  of  contents 


below  and  are  denoted  by  a  bracketed 
bold  reference,  which  directs  the  reader 
to  the  appropriate  sequence  number  in 
partn. 

Since  the  purpose  of  publication  of 
the  agenda  is  to  encourage  more 
effective  public  participation  in  the 
regulatory  process  by  providing  the 
public  with  early  information  about  the 


Department's  future  regulatory  actions, 
HUD  invites  all  interested  members  of 
the  public  to  comment  on  the  rules 
listed  in  the  agenda. 

Dated:  September  12,  2002. 
Alphonao  Jackaon, 

.Deputy  Secretary. 


Office  of  the  Secretary— Proposed  Rule  Stage 


Sequence 
Number 


1126 

1127 
1128 
1129 
1130 

1131 


Title 


24  CFR  5.603  Exclusion  of  Veterans'  Disability  Compensation  for  Service-Connected  Disability  From  Income  (FR- 
4746)  

24  CFR  8  NofKliscrimination  Based  on  Disability;  Multifamily  HomeownersNp  Projects  (FR-4776) 

24  CFR  25  Inflation  Adjustment  of  Civil  Money  Penally  Amounts  (FR-4787)  

24  CFR  203  Treble  Damages  for  Failure  To  Engage  in  Loss  Mitigation  (FR-4553)  

24  CFR  81  The  Secretaiy  of  HUD's  Regulation  of  Fannie  Mae  and  Freddie  Mac  (FR-4790)  (Reg  Plan  Seq  No. 
66) 

24  CFR  92  Participation  in  HUD  Programs  by  Faith-Based  Organizations;  Providing  for  Equal  Treatment  for  An 
HUD  Program  Participants  (FR-4782)  (Reg  Plan  Seq  No.  65)  .• 


Regulation 

Identification 

Number 


2501-AC86 
2501-AC87 
2501-AC91 
2501-AC66 

2501-AC92 

2501-AC89 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Office  of  the  Secretary— Final  Rule  Stage 


Sequence 
Number 


1132 
1133 

1134 

1135 

1136 


Sequence 
Numt)er 


1137 
1138 
1139 
1140 
1141 
1142 


Title 


24  CFR  1  Rule  To  Conform  Regulatory  Definitions;  Civil  Rights  Restoration  Act  (FR-4587)  

24  CFR  5  Temporary  Assistance  to  Needy  Families  (TANF);  Conforming  Changes  to  Annual  Income  Require- 
ments for  HUD's  Public  Housing  and  Section  8  Assistance  Programs  (FR-4635)  

24  CFR  24  Govemmentwide  Debamnent  and  Suspension  (Nonprocurement)  and  Govemmentwide  Requirements 
for  Dmg-Free  Workplace  (FR-4692)  

24  CFR  58  Environmental  Review  Procedures  for  Entities  Assuming  HUD's  Environmental  Responsibilities  (FR- 
4523) 

24  CFR  888  Fair  Market  Rents  Programs:  Increased  Fair  Market  Rents  for  Certain  Areas  and  Higher  Payment 
Standards  (FR-4606) 


Regulation 

Identification 

Number 


2501-AC70 
2501-AC77 
2501-AC81 
2501-AC83 
2501-AC75 


Office  of  the  Secretary— Long-Term  Actions 


Title 


24  CFR  5  Electronic  Document  Retentton  and  Consumer  Disctosure  Requirements  in  HUD-Related  Transactions 
(FR-4686) 

24  CFR  28  Adjustment  of  HUD's  Civil  Money  Penalties  Pursuant  to  the  Federal  Civil  Penalties  Inflation  Adjustment 
Act  of  1990  (FR-4555)  

24  CFR  40  Accessibility  Standards  for  Design,  Construction  and  Alteration  of  Certain  Facilities  Financed  With  Pub- 
lic Funds  (FR-431 7)  

24  CFR  42  Prohibition  Against  Lump-Sum  Relocation  Assistance  Payntents.  and  Exclusion  of  Aliens  Not  Legally 
Present  From  Eligibility  for  Rek«ation  Payments  (FR-4773)  

24  CFR  81  The  Secretary  of  HUD's  Regulation  of  Fannie  Mae  and  Freddie  Mac;  Prohibiting  the  Purchase  of  Cer- 
tain Loans  With  High  Costs  and/or  Predatory  Features  (FR-4614) 

24  CFR  84  Adoption  of  Revisions  to  OMB  Circular  A-110  (FR-4573) ....'... 


Regulation 

Identification 

Numtwr 


2501-AC79 

2501-AC67 

2501-AC47 

2501-AC88 

2501-AC76 
2501-AC68 
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Sequence 
Number 


1143 

1144 
1145 
1146 


Sequence 
Number 


1147 
1148 
1149 
1150 

1151 
1152 
1153 
1154 
1155 

1156 
1157 

1158 
1159 
1160 
1161 

1162 

1163 
1164 


Office  of  the  Secretary— Completed  Actions 


Title 


24  CFR  5  Uniform  Financial  Reporting  Standards  tor  HUD  Housing  Programs,  Additional  Entity  Filing  Require- 
ments (FR-4681 ) 

24  CFR  15  TestinfK)ny  of  HUD  Employees  in  Legal  Proceedings  (FR-4783)  

24  CFR  17  Administrative  Wage  Garnishment  (FR-4711)  

24  CFR  92  HOME  Investment  Partnerships  Program  (FR-4111)  


Regulation 

Identification 

Number 


2501-AC80 
2501-AC90 
2501-AC85 
2501-AC30 


Office  of  Housing — Proposed  Rule  Stage 


Title 


24  CFR  25  Single  Family  Mortgage:  Lender  Compliance  and  Accountability  (FR-4761) 

24  CFR  200.54(b)  Distribution  of  Tax  Credit  Proceeds  (FR-4792)  

24  CFR  202  Revisions  to  FHA  Credit  Watch/Termination  Initiative  (FR-4625)  

24  CFR  202.5  Establishment  of  Loan  Originator  Registry  and  Establishment  of  Servicing  Approval  Agreements 

(FR-4764) 

24  CFR  202.2  Duties  and  Responsibilities  of  Loan  Correspondents  and  Sponsors  (FR-4762) 

24  CFR  203.18  Limitation  of  FHA-lnsured  Loans  to  Nonprofit  Agencies  (FR-4702) _ 

24  CFR  203  60  FHA  Inspector  Roster  (FR-4720)  

24  CFR  203  Lender  Accountability  for  Appraisals  (FR-4722)  

24  CFR  203.50  Up-Front  Mortgage  Insurance  Premiums  for  Loans  Insured  Under  24  CFR  203(k)  and  234(c)  of 

the  National  Housing  Act  (FR-4749)  

24  CFR  203  49  Eligibility  of  Adjustable  Rate  Mortgages  (ARMs)  (FR-4745)  

24  CFR  203.43  (b)(1)  Hon>e  Equity  Conversion  Mortgages  (HECM);  Cooperative  Housing  Developments  (FR- 

4777) 

24  CFR  203  Eligibility  of  Mortgages  on  Hawaiian  Homelands  Insured  Under  Section  247  (FR-4779)  

24  CFR  200  208  FHA  Appraiser  Watch  Initiative  (FR-4744)  (Reg  Plan  Seq  No.  68)  

24  CFR  236  Section  236  Excess  Rental  Charges  (FR-4689) 

24  CFR  291  Disposition  of  HUD-Owned  Single  Family  Assets  in  Asset  Control  Areas  (FR-4471)  (Rag  Plan  Seq 

No.  67) 

24  CFR  291.  Subpart  F  Disposition  of  HUD-Acquired  Single  Family  Property:  Officer/reacher  Next  Door  Sales 

Programs  (FR-471 2) 

24  CFR  880  Distributions  to  Nonprofit  Owners  of  Certain  HUD-Assisted  Muttitamily  Rental  Projects  (FR-4602)  

24  CFR  891  Mixed  Finance  Development  for  Supportive  Housing  for  the  EkJeriy  or  Persons  With  Disabilities  arxJ 

Other  Changes  to  24  CFR  Part  891  (FR-4725) 


Regulation 

Identification 

Number 


2502-AH87 
2502-AH91 
2502-AH60 

2502-AH88 
2502-AH90 
2502-AH71 
2502-AH76 
2502-AH78 

2502-AH82 
2502-AH84 

2502-AH89 
2502-AH92 
2502-AH81 
2502-AH68 

2502-AH40 

2502-AH72 
2502-AH52 

2502-AH83 


References  in  tx>ldface  appear  In  tfie  Regulatory  Plan  in  part  II  of  this  issue  of  ttie  Federal  Register. 

Office  of  Housing — Final  Rule  Stage 


1166 
1167 
1168 
1169 
1170 
1171 
1172 

1173 
1174 
1175 
1176 


24  CFR  200  Appraiser  Qualifications  for  Placement  on  FHA  Single  Family  Appraiser  Roster  (FR-4620)  (Rag  Plan 
Sag  No.  69) 

24  CFR  200  Section  223f  Supplemental  Cost  Certification  (FR-4793) 

24  CFR  203  Prohibition  of  Property  Flipping  in  HUD's  Single  Family  Mortgage  lnsurarx%  Programs  (FR-4615)  

24  CFR  203  Upfront  Mortgage  Insureince  Premiums:  Remittarice  Requirements  (FR-4690)  

24  CFR  203  Amendments  to  the  Section  203(k)  Rehabilitation  Loan  Insurance  Program  (FR-4701) 

24  CFR  206  Insurance  for  Mortgages  To  Refinance  Existing  HECMs  (FR-4667)  

24  CFR  207  Mortgage  Insurarx^  Premiums  in  Multifamily  Housing  Programs  (FR-4679)  

24  CFR  234  FHA  Approval  of  Condominium  Developments  Located  in  the  Commonwealth  of  Puerto  Rico  for  Mort- 
gage Insurance  Under  the  Section  234(c)  Program  (FR-4713) 

24  CFR  245  Tenant  Participation  in  State-Financed.  HUD-Assisted  Housing  Developments  (FR-4611) 

24  CFR  401  Authority  To  Waive  Regulations  Under  Part  401  (FR-4791)  

24  CFR  402  Renewal  of  Expiring  Section  8  Project-Based  Assistance  Contract  (FR-4551) 

24  CFR  3280  Manufactured  Home  Construction  and  Safety  Standards  (FR-4376) 


2502-AH59 
2502-AH93 
2502-AH57 
2502-AH67 
2502-AH73 
2502-AH63 
2502-AH64 

2502-AH80 
2502-AH55 
2502-AH94 
2502-AH47 
2502-AH23 
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Office  of  Housing— Fmal  Rule  Stage  (Continued) 


Sequence 
Number 


1177 


Title 


24  C:FR  3500  et  seq  RESPA— Improving  the  Process  for  Obtaining  Mortgages  (FR-4727)  (Rag  Plan  Sag  No.  70) 


Regulation 

Identilication 

Number 


2502-AH85 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Raglalar. 

Office  of  Housing— Long-Term  Actions 


Sequence 
l^umber 


1178 

1179 
1180 
1181 


Title 


24  CFR  Ch  II  Sale  of  Unoccupied  and  Substandard  HUD-HeW  Housing  to  Local  Govemments  and  Community 

Development  Organizations  (FR-4658) 

24  CFR  242  Mortgage  Insurance  for  the  Refinanctng  of  Existing  Debt  of  Existing  Hospitals  (FR-4618)  

24  CFR  401  Release  of  Information  to  Tenants  and  Other  Parties  Pursuant  to  MAHRA  (FR-4531)  

24  CFR  401  Mark-to-Market  Program  Anwndments  (FR-4751)  


Regulation 

Identification 

Number 


2502-AH61 
2502-AH58 
2502-AH45 
2502-AH86 


Office  of  Housing — Completed  Actions 


Sequence 
Number 


1182 
1183 
1184 


Title 


24  CFR  203  Nonprofit  Organization  Participation  in  Certain  FHA  Single-Family  Activities;  Placement  and  Removal 
Procedures  (FR-4585)  

24  CFR  203  Single-Family  iwlortgage  Insurance;  Section  203(k)  Consultant  Placement  and  Renraval  Pnjcedures 
(FR-4592) ■ 

24  CFR  3280  Implementatton  of  Manufactured  Housing  Improvement  Act  of  2000  (FR-4665) 


Regulatton 

IdentifKatton 

Number 


2502-AH49 

2502-AH51 
2S02-AH62 


Office  of  Housing — Discontinued  Entries 


Regulatton 

Identiftoatton 

Numtwr 


2502-AG87 
2502-AH36 
2502-AH70 
2502-AH75 
2502-AH77 


Tide 


24  CFR  200  Deiegatton  of  Insuring  Authority  to  Direct  Endorsement  Mortga- 
gees (FR-4169) 

24  CFR  891  Supportive  Housing  for  the  EWerty  and  Persons  With  Disabil- 
ities: Duratton  of  Capital  Advance  (FR-4466) 

24  CFR  203  Prohibition  of  Predatory  Lending  Practtoes:  Limit  on  FHA  Sin- 
gle-Famify  Loan  Fees  (FR-4700) 

24  CFR  207,  255  Agreements  for  Using  FHA's  Total  Mortgage  Scorecard 
(FR-4717) 

24  CFR  880  Special  Rent  Adjustments  (FR-4721) 


Date 


09/04/2002 
08/28/2002 
08/29/2002 
09A)4/2002 
09/16/2002 


Comments 


Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 


Office  of  Community  Planning  and  Developnient— Proposed  Rule  Stage 


Sequence 
Number 


1185 
1186 
1187 


TWe 


24  CFR  570  CDBG  Brownfiekte/Skjm/Blight  (FR-4699) 

24  CFR  574  Housing  Opportunities  for  Persons  With  AIDS  (HOPWA)  (FR-4708) 
24  CFR  583  Supportive  Housing  Program  (FR-4616)  ^ 


Regulation 

klentiftoatton 

Number 


2506-AC12 
2506-AC11 
2506-AC07 
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Sequence 
Number 


1188 

1189 
1190 
1191 


Sequence 
Number 


1192 


Sequence 
Number 


1194 
1195 
1196 
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Office  of  Community  Planning  and  Development — Final  Rule  Stage 


Title 


24  CFR  570  COBG  Program  for  States;  Community  Revitalization  Strategy  Requirements  and  Miscellaneous 

Technical  Amendments  (FR-4081) '• 

24  CFR  570  Prohibition  on  Use  of  CDBG  Assistance  for  Job-Pirating  Activities  (FR-4556) 

24  CFR  583  Supportive  Housing  Program  —  Increasing  Operating  Cost  Percentage  (FR-4576) 

24  CFR  598  Designation  of  Rehewai  Communities  and  Third  Round  Empowemient  Zones  (FR-4663)  

Office  of  Community  Planning  and  Development— Completed  Actions 

Title 


Regulation 

Identification 

Number 


2506-AB83 
2506-AC04 
2506-AC05 
2506-AC09 


24  CFR  570  Community  Development  Block  Grant-Assisted  Demolition  of  HUD-Owned  Housing  Units  (FR-4698) 


Regulation 

Identification 

Numtwr 


2506-AC10 


Office  of  Fair  Housing  and  Equal  Opportunity— Rnal  Rule  Stage 

' 

Sequence 
Number 

Title 

Regulation 

Identification 

Number 

1193 

24  CFR  100  Fair  Housing  Act  Regulation;  Conforming  Amendnwnt;  Update  To  Reflect  Current  Edition  of  American 
National  Standards  Institute  (ANSI)  (FR-4554)                                    

2529- AA88 

Office  of  Fair  Housing  and  Equal  Opportunity— Long-Tenn  Actions 


Title 


24  CFR  100  Fair  Housing  Act  Regulations  Amendments:  Standards  Governing  Sexual  Harassment  (FR-4597) 

24  CFR  115  Certification  and  Funding  of  State  and  Local  Fair  Housing  Enforcement  Agencies  (FR-4748)  

24  CFR  135  Economic  Opportunities  for  Low-  and  Very-Low-Income  Persons  {FR-2898)  

Office  of  Administration — Final  Rule  Stage 


Regulation 

Identification 

Number 


2529-AA89 
2529-AA90 
2529-AA49 


Sequence 
Number 

Title 

Regulation 

Identification 

Numtwr 

1197 

48  CFR  2401  HUO  Acquisition  Renuiation  (FR-4705) 

2535-AA26 

Office  of  tfie  Inspector  General — Proposed  Rule  Stage 

Sequence 
Number 

Title 

Regulation 

Identification 

Number 

1196 

24  CFR  2004  Office  of  Inspector  General  Subpoenas  and  Production  in  Response  to  Subpoenas  or  Demands  of 

Courts  or  Other  Authorities  (FR-4742) 

2508-AA13 

Office  of  ttie  Inspector  General — Completed  Actions 
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Office  of  Public  and  Indian  Housing— Proposed  Rule  Stage 


Sequence 
Numt)er 


1200 
1201 
1202 
1203 
1204 
1205 
1206 
1207 
1208 

1209 
1210 
1211 


TiUe 


24  CFR  902  Changes  to  the  Public  Housing  Assessment  System  (PHAS)(FR-4707)  (Reg  Plan  Seq  No.  72)  

24  CFR  903  Streamlining  and  Deregulation  of  Public  Housing  Agency  Plans  (FR-4788)  (Reg  Plan  Seq  No.  73) 

24  CFR  905  Public  Housing  Capital  Fund  Program  (FR-4507) 

24  CFR  941  Mixed-Finance  Public  Housing  Development  (FR-4499) 

24  CFR  945  Designated  Housing  (FR-4755) ' 

24  CFR  960.204  Denial  of  Admission  and  Termination  of  Tenancy  of  Fugitive  Felons  (FR-4758) 

24  CFR  964  Resident  Participation  in  Public  and  Section  8  Housing  (FR-4657) 

24  CFR  970  Public  Housing  Program  —  Demolition  or  Disposition  of  Public  Housing  Projects  (FR-4598) 

24  CFR  972  Conversion  of  Developments  From  Public  Housing  Stock;  Methodotogy  for  Comparing  Costs  of  PubHc 

Housing  and  Tenant-Based  Assistance  (FR-4718) 

24  CFR  983  Project-Based  Voucher  Program  (FR-4636)  (Rag  Plan  Seq  No.  71)  ..„ 

24  CFR  1000  Implementation  of  Statutory  Revisions  to  NAHASDA  (FR-4750)  

24  CFR  1000  NAHASDA  Mousing  Assistance  for  Native  Hawaiians  (FR-4668)  


Regulation 

Identificatkm 

Numt)er 


2577'AC32 
2577-AC40 
2577-AC16 
2577-AC09 
2577-AC36 
2577-AC38 
2577-AC26 
2577-AC20 

2577-AC33 
2577-AC25 
2577-AC37 
2577-AC27 


References  in  boklface  appear  in  the  Regulatory  Plan  in  part  II  of  this  jssue  of  the  Fedaral  Register. 

Office  of  Public  and  Indian  Housing— Final  Rule  Stage 


Sequerwe 
Nunrtber 


1212 
1213 
1214 
1215 
1216 
1217 
1218 

1219 

1220 

1221 


Tide 


24  CFR  902  Deregulation  for  Small  PuWk:  Housing  Agencies  (FR-4753)  (Reg  Plan  Seq  No.  74)  

24  CFR  906  Public  Housing  Homeownership  Programs  (FR-4504) 

24  CFR  941  Publk:  Housing  Development  Total  Devetopment  Cost  (TDC)  (FR-4489) 

24  CFR  972  Required  Conversion  of  Devetopment  From  Publk:  Housing  Stock  (FR-4475) 

24  CFR  972  Voluntary  Conversion  of  Devekjpments  From  PuWk:  Housing  Stock  (FR-4476) 

24  CFR  982  Section  8  Housing  Chok»  Voucher  Program;  Expanston  of  Payment  Standards  Protectton  (FR-4586) 
24  CFR  982  Section  8  Homeownership  Program;  Pilot  Program  for  Homeownership  Assistance  for  Disabled  Fami- 
lies (FR-4661)  

24  CFR  982  Sectkxi  8  Homeownership  Program;  Downpayment  Assistance  Grants  and  Streamlining  Amendments 

(FR-4670) ■■ • 'l^!ZZ^ 

24  CFR  982  Housing  Chok»  Voucher  Program  Homeownership  Optkxi:  Elig»>llity  of  PHA  Owned  or  Controlled 

Units  (FR-4759)  

24  CFR  985  Revistons  to  SEMAP  Lease-Up  Indfcator  (FR-4604) 


Regulatton 

Identifwatton 

Number 


2577-AC34 
2577-AC15 
2577-AC05 
2577-AC01 
2577-AC02 
2577-AC18 

2577-AC24 

2577-AC28 

2577-AC39 
2577-AC21 


References  in  boktface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Office  of  Public  and  Indian  Housing — Long-Tenn  Actions 


Regulatkxi 

lder%ficatk>n 

Numt>er 


24  CFR  990  Operating  Fund  Altocatton  Fonnula  (FR-4425) 


2577-AB88 


Office  of  Public  and  Indian  Housing— Completed  Actions 


SequerKe 
(dumber 


1223 
1224 
1225 


TMe 


24  CFR  5  Implementatton  of  PuWk:  Law  106-504:  Eligibility  of  Citizens  of  the  Freely  Associated  States  for  Feder- 
ally Assisted  Housing  (FR-4754)  

24  CFR  903  Publk:  Housing  Agency  Plans:  Deconcentratton-Amendment  to  Established  Income  Range  Definition 
(FR-4677) .^....^.... 

24  CFR  982  Exceptkxi  Payment  Standard  To  Offset  Increase  in  UtiMy  Costs  In  the  Housing  Chok»  Voucher  Pro- 
gram (FR-4672) 


Regulation 

ldentifk»tk)n 

Number 


2577-AC35 
2577-AC31 
2577-AC29 
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Department  of  Housing  and  Urt>an  Development  (HUD) 
Office  of  the  Secretary  (HUDSEC) 


Proposed  Rule  Stage 


1126.  EXCLUSION  OF  VETERANS' 
DISABiUTY  COMPENSATION  FOR 
SERVICE-CONNECTED  DISABIUTY 
FROM  INCOME  (FR-4746) 
Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  42  USC  1437a  (b)(4) 

CFR  Citation:  24  CFR  5.603;  24  CFR 
5.609:  24  CFR  92.203:  24  CFR  583.315 

Legal  Deadline:  None 

Abstract:  This  rule  would  exclude 
service-related  veterans'  disability 
payment  from  the  calculation  of  income 
for  eligibility  and  tenant  rent  purposes 
in  HUD-assisted  housing  programs. 


Action 


FR  Cito 


NPRM 
Final  Action 


12/00/02 
06«XXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Patricia  Amaudo. 
Senior  Housing  Program  Manager. 
Office  of  Public  and  Assisted  Housing 
Delivery,  Department  of  Hoiising  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing,  451  7th  Street 
SW.,  Washington.  DC  20410 
Phone:  202  708-0744 

RIN:  2501-AC86 

1127.  •  NONDISCRIMINATION  BASED 
ON  DtSABILTTY;  MULTIFAMILY 
HOMEOWNERSHIP  PROJECTS  (FR- 
477S) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  794:  42  USC 
3535(d);  42  USC  5309 

CFR  Citation:  24  CFR  8 

Lagel  Deadline:  None 

Abstract:  This  rule  clarifies  the 
applicability  of  HUD's  accessibility 
requirements  (nondiscrimination  based 
on  disability)  to  multifamily 
homeownership  projects  receiving 
financial  assistance  from  HUD.  In 
addition,  this  rule  conforms  this  part 
to  statutory  changes  by  replacing  the 
term  "handicap"  with  "disability"  and 
by  removing  obsolete  references. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cheryl  Kent,  Special 
Advisor  for  Disabiliy  Policy, 
Department  of  Housing  and  Urban 
Development,  Office  of  Fair  Housing 
and  Equal  Opportunity 
Phone:  202  708-1734 

RIN:  2501-AC87 

1128.  •  INFLATION  ADJUSTMENT  OF 
CIVIL  MONEY  PENALTY  AMOUNTS 
(FR-4787) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1708(c), 
1708(d).  1709(s),  1735(0-14;  42  USC 
3535(d):  28  USC  1264;  31  USC  3801 

CFR  Citation:  24  CFR  25;  24  CFR  28; 

24  CFR  30 

Legal  Deadline:  None 

AlMtract:  This  rule  makes  several 
changes  with  respect  to  the 
Department's  civil  money  penalty 
regulations.  Specifically,  this  rule 
makes  inflation  adjustments  to  the  civil 
money  penalties  imposed  by  the 
Deaprtment. 


Action 


Oala         FR  ON* 


AcUon 


Data  FR  CM* 


NPRIM 


11/00«)2 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  levels  Affected: 
Undetermined 

Agency  Contact:  Phillip  A.  Murray, 
Director,  Office  of  Lender  Activities 
and  Program  Compliance.  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-1515 

RIN:  2501-AC91 


1129.  TREBLE  DAMAGES  FOR 
FAILURE  TO  ENGAGE  IN  LOSS 
MITIGATION  (FR-4553) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  I7i5u;  12 
USC  1735f-14;  42  USC  3535(d) 

CFR  Citation:  24  CFR  203;  24  CFR  30 

Legal  Deedline:  None 

Abstract:  This  rule  would  implei^ent 
sections  601(f),  (g),  and  (h)  of  the  fiscal 


year  1999  HUD  Appropriations  Act 
(Pub.  L.  105-276,  approved  October  21, 
1998).  These  sections  amend  the 
National  Housing  Act,  which 
establishes  the  basic  framework  for 
HUD's  single  family  mortgage  insiuance 
programs.  Specifically,  section  601(f) 
amends  section  230  of  the  National 
Housing  Act  (42  U.S.C.  1715u)  (entitled 
Authority  to  Assist  Mortgagors  in 
Default)  to  provide  that,  upon  default 
of  an  insured  single  family  mortgage, 
lenders  must  engage  in  loss  mitigation 
activities  for  the  purpose  of  providing 
an  alternative  to  foreclosure.  Further, 
sections  601(g)  and  (h)  amend  section 
536  of  the  National  Housing  Act  (12 
U.S.C.  1735f-14)  (entitled  Civil  Money 
Penalties  Against  Mortgagees.  Lenders, 
and  Other  Participants  in  FHA 
Programs)  to  provide  for  the  imposition 
of  treble  civil  money  penalties  on 
lenders  that  foil  to  engage  in  loss 
mitigation  activities,  as  required  under 
amended  section  230. 

Timetable: 


Action 


FR  CMS 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


12/06/00  65  FR  76520 
02/05/01 

02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Reyes,  Office 
of  the  Deputy  Assistant  Secretary  for 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development. 
Office  of  the  Secretary 
Phone:  405  553-7576 

RIN:  2501-AC66 


1130.  •  THE  SECRETARY  OF  HUD'S 
REGULATION  OF  FANNIE  MAE  AND 
FREDDIE  MAC  (FR-4790) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
66  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2501-AC92 
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Proposed  Rule  Stage 


1131.  •  PARTiaPATION  IN  HUD 
PROGRAMS  BY  FAITH-BASED 
ORGAMZATIONS;  PROVIDING  FOR 
EQUAL  TREATMENT  FOR  ALL  HUD 
PROGRAM  PARTICIPANTS  (FR4782) 

Reguletory  Plen:  This  entry  is  Seq.  No. 

65  in  part  II  of  this  issue  of  the  Federal 

Register. 

RIN:  2501-AC89 


Department  of  Housing  and  Urt>an  Development  (HUD) 
Office  of  the  Secretary  (HUDSEC) ^^ 


Final  Rule  Stage 


1132.  RULE  TO  CONFORM 
REGULATORY  DEfhNITlONS;  CIVIL 
RIGHTS  RESTORATION  ACT  (FR-4587) 

Priority:  Other  Significant 

Legel  Authority:  42  USC  2000d-l;  42 
USC  2000d-7:  42  USC  3535(d) 

CFR  Citation:  24  CFR  1;  24  CFR  8;  24 

CFR  146 

Legel  Deadline:  None 

Abstract:  Title  VI  of  the  Qvil  Rights 
Act  of  1964  (Title  VI),  section  504  of 
the  Rehabilitation  Act  of  1972  (Section 
504),  and  the  Age  Discrimination  Act 
of  1975  (Age  Discrimination  Act) 
prohibit  discrimination  on  the  basis  of 
race,  color,  national  origin,  disability, 
and  age  in  programs  or  activities  that 
receive  Federal  financial  assistance.  In 
1988,  the  Civil  Rights  Restoration  Act 
(CRRA)  added  definitions  of  "program 
or  activity"  and  "program"  to  Title  VI, 
and  it  added  a  definition  of  "program 
or  activity"  to  Section  504  and  the  Age 
Discrimination  Act.  The  promulgation 
of  this  rule  incorporates  the  CRRA's 
definition  of  "program  or  activity"  and 
"program"  into  title  VI,  section  504, 
and  Age  Discrimination  Act 
regulations. 

Timetable: 


Action 


Dale         FRCite 


Fmal  Action  12/O0A)2 

Final  Action  Effective    OIAXVOS 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Elizabeth  Frank, 
Deputy  Director,  Office  of  Enforcement, 
Department  of  Housing  and  Urban 
Development,  Office  of  the  Secretary, 
Office  of  Fair  Housing  and  Equal 
Opportumty 


Phone:  202  708-0836 
RIN:  2501-AC70 


Action 


FR  CM* 


1133.  TEMPORARY  ASSISTANCE  TO 
NEEDY  FAMIUES  (TANF); 
CONFORMING  CHANGES  TO  ANNUAL 
INCOME  REQUIREMENTS  FOR  HUD'S 
PUBLIC  HOUSING  AND  SECTION  8 
ASSISTANCE  PROGRAMS  (FR-4635) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I437a;  42 
USC  1437c;  42  USC  1437d;  42  USC 
1437f:  42  USC  1437n;  42  USC  3535(d); 

CFR  Citation:  24  CFR  5 

Legal  Deadline:  None 

Abstract:  This  rule  updates  and 
clarifies  HUD's  annual  income 
requirements  for  its  public  housing  and 
Section  8  assistance  programs. 
Specifically,  this  rule  clarifies  that 
annual  income  includes  payments 
under  the  Temporary  Assistance  for 
Needy  Families  (TANF)  program,  but 
only  to  the  extent  such  payments 
qualify  as  "assistance"  under  the  TANF 
program  regulations  issued  by  the 
Department  of  Health  and  Human 
Services  and  are  not  otherwise 
excluded  under  HUD's  regulation.  The 
clarifications  will  make  the  annual 
income  requirements  easier  to 
understand  for  both  program 
participants  and  public  housing 
agencies.  These  changes  will  also 
einsure  greater  conformity  between 
HUD's  annual  income  requirements  and 
the  TANF  program  reg-ilations.  The 
fin^  rule  follows  publication  of  an 
April  20,  2001  proposed  rule,  and  takes 
into  consideration  the  public  comments 
received  on  the  proposed  rule. 


FRCMe 


NPRM 


04/2(V01  66FR20368 


NPRM  Comment  06/19A)1 

Period  End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntWss  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Amaudo, 
Senior  Housing  Program  Manager, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing.  451  7th  Street 
SW.,  Washington,  DC  20410 
Phone:  202  708-0744 

RIN:  2501-AC77 

1134.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE  (FR- 
4692) 

Priority:  Other  Significant 
Legel  Authority:  42  USC  3535(d) 
CFR  Citation:  24  CFR  21;  24  CFR  24 
Legal  Deedline:  None 

Abetrad:  This  rule  will  make 
substantive  changes  and  amendments 
to  the  GovemmentMride 
nonprocurement  common  rule  for 
debarment  and  suspension  and  the 
Govemmentwide  rule  implementing  the 
Drug  Free  Workplace  Act  of  1988.  This 
rule  is  part  of  a  common  nile  on 
debarment  and  suspension  that  would 
limit  the  mandatory  lower  tier 
application  of  an  exclusion  to  the  first 
procurement  level  under  a 
nonprocurement  covered  transaction. 
Also,  the  common  rule  on  debarment 
and  suspension  would  set  the  dollar 
threshold  on  prohibited  lower-tier 
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Rnal  Rule  Stage 


procurement  transactions  with 
excluded  persons  at  $25,000. 


ActkM) 


FR  CH* 


07/22/D2  67  FR  48006 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action  01/00/03 

RegulatOfY  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dane  Narode,  Deputy 

Chief  Counsel  for  Administrative 

Proceedings.  Department  of  Housing 

and  Urban  Development,  Enforcement 

Center 

Phone:  202  708-2350 

RIN:  2501-AC81 

1135.  ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  ENTITIES 
ASSUMING  HUD'S  ENVIRONMENTAL 
RESPONSIBILITIES  (FR-4523) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  12  USC  1707  note;  25 
use  4115;  42  USC  1437o{i)(l);  42  USC 
1437o(i)(2);  42  USC  1437x;  42  USC 
3535(d);  42  USC  3547;  42  USC  4332; 
42  USC  4852:  42  USC  5304  (g);  42  USC 
11402:  42  USC  12588;  ... 

CFR  Citation:  24  CFR  58;  24  CFR  574; 
24  CFR  582;  24  CFR  583;  24  CFR  941; 
24  CFR  968;  24  CFR  970;  ... 

Lagai  Daadlina:  None 

Abstract:  This  rule  would  update  the 
list  of  programs  and  statutory 


authorities  for  which  other  entities  may 
assume  HUD's  environmental 
responsibilities  and  make  other  changes 
to  update  the  regulations  on 
assumption  of  HUD's  environmental 
responsibilities. 

TlmataMa: 


Action 


Dale         FR  Oils 


06/26/02  67  FR  43207 
08/26/D2 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Walter  Prybyla, 
Deputy  Director  for  Policy 
Environmental  Review  Division, 
Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development 
Phone:  202  708-1201 

RIN:  2501-AC83 

1136.  FAIR  MARKET  RENTS 
PROGRAMS:  INCREASED  FAIR 
MARKET  RENTS  FOR  CERTAIN 
AREAS  AND  HK3HER  PAYMENT 
STANDARDS  (FR-4606) 

Priority:  Economically  Significant 

Legal  Authority:  42  USC  1437a;  42 
USC  1437c;  42  USC  1437f;  42  USC 
3535(d) 

CFR  Citation:  24  CFR  888;  24  CFR  982; 
24  CFR  985 

l.egal  Deadline:  None 


AlMtract:  This  rule  follows  the  interim 
final  rule  that  implemented  HUD's  new 
fair  market  rent  (FMR)  policy.  The  new 
FMR  policy  targets  relief  to  areas  where 
higher  FMRs  are  needed  to  help 
femilies,  assisted  under  HUD's  Housing 
Choice  Voucher  Program  as  well  as 
other  HUD  programs,  find  and  lease 
decent  and  affordable  housing.  The 
new  FMR  policy  increases  FMRs 
needed  to  promote  residential  choice, 
help  families  move  closer  to  areas  of 
job  growth,  and  deconcentrate  poverty. 
The  increased  FMR  applies  to  all  the 
HUD  programs  that  use  FMRs  in  that 
metropolitan  area. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 

10/02/00  65  FR  58870 

Interim  Final  Rule 

11/16«)0 

Comment  Period 

End 

Interim  Final  Rule 

12AJ1/00 

Ettective 

Final  Action 

12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Gerald  J.  Benoit, 
Director,  Real  Estate  and  Housing 
Performance  Division,  Department  of 
Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0477 

RIN:  2501-AC75 


Department  of  Housing  and  UrtMn  Development  (HUD) 
Office  of  the  Secretary  (HUDSEC) 


Long-Term  Actions 


1137.  ELECTRONS  DOCUMENT 
RETENTK)N  AND  CONSUMER 
DISCLOSURE  REQUIREMENTS  IN 
HUD-RELATED  TRANSACTIONS  (FR- 
4686) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1701  et  seq; 
12  USC  1715Z-13a;  12  USC  2601  to 
2617;  15  use  1701  to  1706;  15  USC 
7001  to  7006;  ... 

CFR  Citation:  24  CFR  5 

Ljagal  Daadlina:  None 

Abatract:  This  rule  will  implement  the 
Electronic  Signature  Act  which  allows 
agencies  to  issue  regulations,  pursuant 


to  their  existing  regiilatory  authority, 
interpreting  section  101  of  ESIGN  (15 
U.S.C.  7001)  and  setting  performance 
standards  for  the  accuracy,  integrity, 
and  accessibility  of  electronically 
retained  documents.  The  rule  will  set 
performance  standards  for  the 
accessibility,  integrity  and  accuracy  of 
electronically  retained  docimients. 

Timatable:  Next  Action  Undetermined 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Koren  McKenzie- 
John,  Attomey-Adyisor,  Multifamily 
Mortgage  Division,  Department  of 
Housing  and  Urban  Development, 
Office  of  the  General  Counsel 
Phone:  202  708-4090 

RIN:  2501-AC79 
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Long-Term  Actions 


1138.  ADJUSTMENT  OF  HUD'S  CIVIL 
MONEY  PENALTIES  PURSUANT  TO 
THE  FEDERAL  CIVH.  PENALTIES 
INFLATION  ADJUSTMENT  ACT  OF 
1990  (FR-4555) 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  28  USC  2461  note;  31 
USC  3701  note    ' 

CFR  Citation:  24  CFR  28;  24  CFR  30; 

24  CFR  3282;  24  CFR  3500;  24  CFR 
81 

Legal  Daadlina:  None 

Abstract:  This  final  rule  would  adjust 
for  inflation  the  maximum  amounts  of 
HUD's  civil  money  penalties,  as 
required  by  the  Federal  Civil  Money 
Penalties  Inflation  Adjustment  Act  of 
1990  (28  U.S.C.  2461  note),  as  amended 
by  the  Debt  Collection  hnprovement 
Act  of  1996  (31  U.S.C.  3701  note).  HUD 
is  required  to  adjust  the  maximum 
amounts  of  its  civil  money  penalties  at 
least  once  every  4  years.  HUD  last 
adjusted  these  maximum  amounts  in  a 
final  rule  that  became  effective  October 
24,  1996  (61  FR  50208).  Accordingly. 
HUD  must  adjust  the  maximum 
amounts  of  its  civil  money  penalties 
before  October  24,  2000. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Snwli  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Dane  Narode,  Deputy 

Chief  Coimsel  for  Administrative 

Proceedings,  Department  of  Housing 

and  Urban  Development,  Enforcement 

Center 

Phone:  202  708^2350 

RIN:  2501-AC67 

1139.  ACCESSIBILITY  STANDARDS 
FOR  DESIGN.  CONSTRUCTION  AND 
ALTERATION  OF  CERTAIN 
FACILITIES  RNANCED  WITH  PUBUC 
FUNDS  (FR-4317) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  3535(d];  42 
USC  4151  et  seq 

CFR  Citation:  24  CFR  40;  24  CFR  41 

Legal  Daadlina:  None 

Abstract:  The  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board),  of  which  HUD 
is  a  voting  member,  is  revising  and 
updating  its  accessibility  guidelines  for 


buildings  and  fiacilities  covered  by  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriers  Act  (ABA).  The 
guidelines  cover  new  construction  and 
alterations  and  serve  as  the  basis  for 
enforceable  standards  issued  by  other 
Federal  agencies,  including  HUD.  HUD. 
as  one  of  the  four  standard  setting 
agencies,  must  adopt  standards  that  are 
equivalent  to  or  stricter  than  those 
guidelines  issued  by  the  Access  Board. 
Thus,  HUD  must  both  update  its 
regulations  for  the  ABA  at  24  CFR  40 
and  41,  and  must  also  update/replace 
its  Uniform  Federal  Accessibility 
Standards  (UFAS)  with  standards 
equivalent  to  or  stricter  than  the  Access 
Board's  guidelines. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Milton  Turner, 
Director,  Program  Compliance  and 
Disability  Rights  Support  Division. 
Department  of  Housing  and  Urban 
Development,  Office  of  Fair  Housing 
and  Equal  Opportunity 
Phone:  202  708-2333 

RIN:  2501-AC47 

1140.  e  PROHIBITION  AGAINST  LUMP- 
SUM RELOCATION  ASSISTANCE      . 
PAYMENTS,  AND  EXCLUSION  OF 
AUENS  NOT  LEGALLY  PRESENT 
FROM  ELIGIBILITY  FOR  RELOCATION 
PAYMENTS  (FR-4773) 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  3535(d). 
3537c.  4601,  5304,  and  12705(b) 

CFR  Citation:  24  CFR  42 

Legal  Deadline:  None 

Abstract:  The  purpose  of  this  rule  is 
to  update  HUD's  relocation  regulations 
to  conform  to  two  statutory  changes. 
The  first  change  prohibits  lump-sum 
payments  except  for  moving  expenses, 
downpayments  on  a  replacement 
residence,  and  the  incidental  expenses 
related  to  these  two  eligible  types  of 
payments.  The  second  statutory  change 
excludes  aliens  who  are  not  lawfully 
present  in  the  United  States  from 
eligibility  for  relocation  payments. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Anaiyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Joan  Morgan.  Office 
of  Affordable  Housing  Programs, 
Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development 
Phone:  202  708-2470 

RIN:  2501-AC88 


1141.  THE  SECRETARY  OF  HUD'S 
REGULATION  OF  FANNIE  MAE  AND 
FREDDIE  MAC;  PROHIBITING  THE 
PURCHASE  OF  CERTAIN  LOANS 
WITH  HIGH  COSTS  AND/OR 
PREDATORY  FEATURES  (FR-4614) 

Priority:  Other  Significant.  Major  imder 
5  USC  801. 

Legal  Authority:  12  USC  1451  et  seq: 
12  USC  1716  et  seq;  12  USC  4501  et 
seq;  42  USC  3535(d) 

CFR  Citation:  24  CFR  81 

l.agal  Deadline:  None 

AlMtract:  A  report  issued  in  June  2000 
by  HUD  and  the  Department  of 
Treasury  entitled  "Curbing  Predatory 
Home  Mortgage  Lending"  noted  that  by 
providing  a  source  of  funding,  entities 
that  piut:hase  or  securitize  loans  with 
high  cost  and/or  predatory  features  are, 
knowingly  or  unknowingly,  supporting 
the  activities  of  predatory  loan 
originators.  The  report  recommended 
regulatory  restrictions  that  would 
prohibit  the  two  Government- 
Sponsored  Enterprises  (GSEs),  Fannie 
Mae  and  Freddie  Mac,  from  purchasing 
certain  types  of  loans  with  high  costs 
and/or  predatory  features  altogether. 
Through  this  rulemaking,  HUD  will 
establish  regulatory  restrictions, 
consistent  wdth  the  GSEs'  voluntary 
restrictions,  that  will  prohibit  the  GSEs 
from  purchasing  certain  loans  with 
high  costs  and/or  predatory  featiures. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Anaiyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sandra  Fostek. 
Director.  Office  of  Government 
Sponsored  Enterprise  Oversight, 
Department  of  Housing  and  Urban 
Development,  Office  of  Housing 
Phone:  202  708-2224 

RIN:  2501-AC76 
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Long-Term  Actions 


1142.  ADOPTION  OF  REVISIONS  TO 
0MB  CIRCULAR  A-110  (FR-4573) 

Priority:  Other  Significant 

Legal  AutlK>rity:  42  USC  3535(d) 

CFR  Citation:  24  CFR  5;  24  CFR  44, 

24  CFR  45:  24  CFR  84;  24  CFR  85 

Legal  Deadline:  None 

Abstract:  This  document  presents  the 
final  revision  to  the  codification,  at  24 
CFR  part  84,  of  Office  of  Management 
and  Budget  (OMB)  Cinnilar  A-110, 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit 
Organizations."  OMB  issued  a  final 
revision  to  Circular  A-110  on 
September  30,  1999,  as  required  by 


Public  Law  105-227.  This  rule  provides 
uniform  administrative  requirements 
for  all  grants  and  cooperative 
agreements  to  institutions  of  higher 
education,  hospitals,  and  other 
nonprofit  organizations.  FR-4258  (RIN 
2501-AC39).  which  makes  final  an 
interim  rule  that  adopted  revised  OMB 
Circular  A-133  to  obtain  consistency 
and  uniformity  among  Federal  agencies 
for  the  audit  of  States,  local 
governments,  and  nonprofit 
organizations  expending  Federal 
awards,  is  also  merged  with  this  rule. 

Timetable: 


Action 


Date 


FR  Cite 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 


05/11/00  65  FR  30498 
06/12/00 


Interim  Final  Rule  07/10/00 

Comment  Period 

End 
Next  /Vction  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barbara  Dorf, 
Director,  Office  of  Departmental  Grants 
Management  and  Oversight, 
Department  of  Housing  and  Urban 
Development,  Office  of  Administration 
Phone:  202  708-0667 

RIN:  2501-AC68 


Departnnent  of  Housing  and  Urban  Development  (HUD) 
Office  of  the  Secretary  (HUDSEC)  


Completed  Actions 


1143.  UNIFORM  RNANaAL 
REPORTING  STANDARDS  FOR  HUD 
HOUSING  PROGRAMS,  ADDITIONAL 
ENTITY  HUNG  REQUIREMENTS  (FR- 
4681) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  24  CFR  5;  24  CFR  202 

Completed: 

RMSon  Date  FR  Cite 

Final  Action  08/15/02  67  FR  53450 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stacey  ICniff 
Phone:  202  708-4932 

RIN:  2501-AC80 

1144.  •  TESTIMONY  OF  HUD 
EMPLOYEES  IN  LEGAL 
PROCEEDINGS  (FR-4783) 

Priority:  Substantive,  Nonsignificant 

Legal  Autliority:  5  USC  30l:  42  USC 
3535(d) 

CFR  Citation:  24  CFR  15 

Legal  Deadline:  None 

Abstract:  This  rule  amends  HUD's 
regulations  regarding  the  testimony  or 
employees  in  legal  proceedings  to 


authorize  the  Secretary  of  HUD  or  the 
General  Counsel  to  authorize  an  , 
employee  to  testify  as  an  expert  or 
opinion  witness  in  matters  in  which 
the  United  States  is  a  party  as  well  as 
in  matters  exclusively  among  private 
parties. 

Timetable: 


Aotion 


FR  Cite 


Final /Vction 

Final  Action  Effective 


10/23/02  67  FR  65276 
11/22A)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Carole  W.  Wilson, 
Associate  General  Counsel  for 
Litigation  and  Fair  Housing 
Enforcement,  Department  of  Housing 
and  Urban  Development,  Office  of  the 
General  Counsel 
Phone:  202  708-0570 

RIN:  2501-AC90 


1145.  ADMINISTRATIVE  WAGE 
GARNISHMENT  (FR-4711) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  24  CFR  17 


Completed: 


Reason 


FR  Cite 


Final  Action  07/18/02  67  FR  47433 

Final  Action  Effective    08/1 9/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Samuel  B.  Rothman 
Phone:  202  708-4184 

RIN:  2501-AC85 

1146.  HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM  (FR-4111) 

Priority:  Other  Significant 

CFR  Citation:  24  CFR  92 

Completed:  


Reason 


Date 


FR  Cite 


Final  Action  10/01/02  67  FR  61752 

Final  /Vction  Effective     1 0/31  A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  State, 
Local 

Agency  Contact:  Mary  Kolesar 
Phone:  202  708-2470 

RIN:  2501-AC30 
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1147.  e  SINGLE  FAMILY  MORTGAGE; 
LENDER  COMPLIANCE  AND 
ACCOUNTAMLITY  (FR-4761) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1703;  12  USC 

1708(c):  12  USC  1708  (d);  12  USC  1709; 

12  USC  1709(8);  12  USC  1715(b);  12 

USC  1735;;  12  UDC  1735(f)-14:  42  USC 

3535(d) 

CFR  Citation:  24  CFR  25;  24  CFR  202 

Legal  Deadline:  None 

Abstract:  The  rule  would  allow  the 
Department  to  be  more  restrictive  as  to 
who  can  be  an  owner  or  officer  of  an 
FHA-approved  lending  entity,  better 
hold  the  owners  and  principal  officers 
and  loan  officers  accountable  for 
noncompliance,  clarify  duties  and 
responsibilities  of  all  parties  involved 
in  the  loan  origination  process,  and 
update  FHA's  lender  requirements  to 
reflect  current  operating  practices  in 
the  mortgage  industry.  The  rule  would 
make  several  other  nonsubstantive 
corrections  and  clarifications  to  the 
regulations. 

Timetable: 


to  the  extent  that  these  proceeds  do  not 
have  to  be  fully  disbursed  before  the 
disbursement  of  mortgage  proceeds. 


Action 


FR  Cito 


NPRM  11/0002 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 
Government  l.evels  Affected:  None 

Agency  Contact  Michael  McCullough, 

Director.  Office  of  Multifamily 

Development,  Department  of  Housing 

and  Urban  Development,  Office  of 

Housing 

Phone:  202  708-1142 

RIN:  2502-AH91 

1149.  REVISIONS  TO  FHA  CREDIT 

WATCH/TERMINATION  INITIATIVE 

(FR-4625) 

Priority:  Other  Significant 

Legal  Autlrarity:  12  USC  1703;  12  USC 
1709;  12  USC  1715b;  42  USC  3535(d) 

CFR  Citation:  24  CFR  202 


Action 


Date        FR  Cite       i-sgai  Deadline:  None 


NPRM 


12/00/02 


Regulatory  Flextt>illty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemment  l.evels  Affected:  None 

Agency  Contact  Phillip  A.  Murray, 
Director,  Office  of  Lender  Activities 
and  Program  Compliance,  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing,  P3214,  451  7th 
Street  SW.,  Washington.  DC  20410 
Phone:  202  708-1515 

RIN:  2502-AH87 


1148.  e  DISTRIBUTION  OF  TAX 
CREDIT  PROCEEDS  (FR-4792) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  1702  to 
1715Z-21;  42  USC  3535(d) 

CFR  Citation:  24  CFR  200.54(b) 


•:  None 

Abetraet  This  rule  amends  24  CFR 
2D0.54(b)  to  provide  that  low-income 
housing  tax  credit  syndication  proceeds 
,  and  historic  tax  credit  syndication 
proceeds  will  be  treated  in  the  same 
manner  as  funds  provided  by  a  grant 
or  loan  from  a  Federal,  State  or  local 
government  agency  or  instrumentality 


Alwtract:  This  rule  would  make  several 
amendments  to  HUD's  regulations  for 
the  Federal  Housing  Administration 
(FHA)  Credit  Watch/Termination 
Initiative.  Under  the  Credit 
Watch/Termination  Initiative,  HUD 
identifies  mortgagees  with 
unsatisfoctory  performance  levels  and 
takes  ameliorative  action  at  an  early 
stage.  The  proposed  rule  will  state  that 
mortgagees  will  be  responsible  for 
using  HUD's  Electronic  Neighborhood 
Watch  Early  Warning  System  to 
monitor  their  i>erformance.  Among 
other  changes,  the  nde  would  also 
prohibit  a  mortgagee  that  has  received 
a  notice  of  proposed  termination  of  its 
origination  approval  agreement  &t>m 
establishing  a  new  branch  for  the 
origination  of  FHA-insured  mortgages 
in  die  lending  area  covered  by  the 
proposed  termination.  The  rule  also 
would  establish  that  the  default  and 
claim  thresholds  imderlying  the  Credit 
Watch/Termination  Initiative  apply  to 
both  underwriting  and  originating 
mortgagees. 


Small  Entities  Affected:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Phillip  A.  Murray. 
Director.  Office  of  Lender  Activities 
and  Program  Compliance,  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing,  P3214,  451  7th 
Street  SW.,  Washington,  DC  20410 
Phone:  202  708-1515 

RIN:  2502-AH60 

1150.  e  ESTABLISHMENT  OF  LOAN 
ORIGINATOR  REGISTRY  AND 
ESTABLISHMENT  OF  SERViaNG 
APPROVAL  AGREEMENTS  (FR-4764) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1703: 12  USC 
1709;  12  USC  1715b;  42  USC  3535(d) 

CFR  Citation:  24  CFR  202.5 

l.egal  Deedllne:  None 

AlMtract:  This  rule  would  authorize  the 
Department  to  establish  a  loan 
originator  registry  and  a  servicing 
approval  agreement  for  FHA-approved 
lenders.  The  loan  originator  registry 
would  limit  registration  of  a  loan 
originator  to  one  FHA-approved  lender 
at  a  time  and  give  the  Department  the 
ability  to  monitor  a  loan  originator's 
loan  performance.  The  rule  woiUd 
provide  for  sanctions  against  loan 
originators  for  poor  performance.  Also, 
the  nde  would  clarify  that  a  loan 
originator  must  be  an  employee  of  a 
lender.  This  rule  also  wovdd  create  a 
servicing  approval  agreement  that 
woiUd  require  FHA  approval.  The 
Department  believes  that  the  servicing 
agreement  woidd  enhance  its  authority 
to  supervise  the  servicing  of  FHA- 
insured  mortgages  and  to  take  action 
against  mortgagees  that  foil  to  perform 
required  servicing  functions. 


Date         FR  Cite 


Action 


FR  Cite 


NPRM  OZJOOfOS 

Regulatory  Flexiblllty  Analysis 
Required:  No 


Action 

NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Phillip  A.  Murray. 
Director,  Office  of  Lender  Activities 
and  Program  Compliance.  Department 
of  Housing  and  Urban  Development. 
Office  of  Housing.  P3214.  451  7th 
Street  SW.,  Washington.  DC  20410 
Phone:  202  708-1515 

RIN:  2502-AHS8 
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1151.  •  DUTIES  AND 
RESPONSIBILITIES  OF  LOAN 
CORRESPONDENTS  AND  SPONSORS 
(FR4762) 

Priority:  Other  Significant 

L«gal  Autttorlty:  12  USC  1703. 1709. 
1710;  12  USC  1715b;  12  USC  1715y; 
42  USC  3535(d) 

CFR  Citation:  24  CFR  202.2;  24  CFR 
202.8(b)(7);  24  CFR  207.255(b)  (11) 

Legal  Oaadlina:  None 

AlMtract:  This  rule  would  describe  the 
duties  and  responsibilities  of  FHA- 
approved  loan  correspondents  and 
sponsors.  The  Department  believes  it 
necessary  to  delineate  clearly  the 
different  responsibilities  and  duties  of 
loan  correspondents  and  sponsors  to 
ensure  compliance  with  FHA  program 
requirements.  The  rule  also  would 
define  the  terms  "origination"  and 
"underwriting." 

Tlmatabla: 


Action 


Data  FR  CHa 


NPRM  02/00/03 

Regulatory  FlexitMlity  Analysis 
Rsquired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Phillip  A.  Murray, 
Director,  Office  of  Lender  Activities 
and  Program  Compliance,  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing,  P3214,  451  7th 
Street  SW..  Washington.  DC  20410 
Phone:  202  708-1515 

RIN:  2502-AH90 


1152.  UMITATION  OF  FHA-INSURED 
LOANS  TO  NONPROFIT  AGENCIES 
(FR-4702) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1709: 42  USC 
3535(d) 

CFR  Citation:  24  CFR  203.18;  24  CFR 
203.36;  24  CFR  291.210(a) 

Legal  Deadline:  None 

Abstract:  This  rule  limits  nonprofit 
corporations  to  ten  outstanding  single 
fomily  insured  loans  at  any  one  time. 
In  addition,  the  rule  limit  nonprofits 
to  loans  secured  by  properties  with  no 
more  than  one  dwelling  unit. 


FR  CMa 


NPRM 


12AXy02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Margaret  Bums, 
Director,  Program  Support  Division, 
Department  of  Housing  and  Urban 
Development,  Office  of  Housing 
Phone:  202  708-0317 

RtN:  2502-AH71 

1153.  FHA  INSPECTOR  ROSTER  (FR- 
4720) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1709;  42  USC 
3535(d) 

CFR  Citation:  24  CFR  200.170;  24  CFR 
200.171;  24  CFR  200.172 

Legal  Deadline:  None 

Abstract:  This  rule  establishes  the 
criteria  for  inclusion  on,  and  removal 
from,  the  FHA  Inspector  Roster.  FHA 
officials  will  review  the  credentials  of 
individuals  desiring  placement  on  this 
Roster  or  recertification  to  the  Roster. 
The  rule  also  identifies  when  a 
mortgagee  must  use  the  services  of 
those  individuals  appearing  on  the 
Roster. 

Timetabia: 


Action 


FR  CHa 


10/12/02  67  FR  63198 
12/09/02 

06A)0A)3 


Proposed  Rule  Stage 


NPRM 

NPRM  Comment 
Period  End 

Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Vance  Morris, 
Director,  Office  of  Single  Family 
Program  Development.  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH76 


1154.  LENDER  ACCOUNTABILITY  FOR 
APPRAISALS  (FR-4722) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1708  to  1710; 
12  USC  1715b;  12  USC  1715u;  12  USC 
1735M4:  42  USC  3535(d) 

CFR  Citation:  24  CFR  25;  24  CFR  203 

Legal  Deadline:  None 


Abstract:  This  rule  clarifies  and 
strengthens  HUD's  regulations 
concerning  the  responsibilities  of        ' 
lenders  approved  by  the  Federal 
Housing  Administration  (FHA)  in  the 
selection  of  appraisers  to  perform 
appraisals  on  properties  that  will  be  the 
security  for  FHA-insured  mortgages. 
First,  the  rule  provides  that  lenders  are 
to  be  held  strictly  accountable  for  the 
quality  .of  appraisals  on  properties 
securing  FHA-insured  mortgages. 
Fvulher,  the  rule  specifically  provides 
that  lenders  that  submit  appraisals  to 
HUD  that  do  not  meet  FHA 
requirements  are  subject  to  the 
imposition  of  sanctions  by  the  HUD 
Mortgagee  Review.  The  rule  would 
apply  to  both  sponsor  lenders,  who 
underwrite  loans,  and  loan 
correspondent  lenders,  who  originate 
loans  on  behalf  of  their  sponsors.  HUD 
believes  these  proposed  changes  will 
help  protect  the  FHA  Insurance  Fund, 
ensure  better  compliance  with  appraisal 
standards,  and  help  to  ensure  that 
homebuyers  receive  an  accurate 
statement  of  appraised  value. 

Timetable: 


Action 


Data         FR  CNa 


NPRM  11AXV02 

NPRM  Convnent  01AXV03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Vance  Morris. 
Director,  Office  of  Single  Family 
Program  Development,  Department  of 
Housing  and  Urban  Development. 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH78 

1155.  UP-FRONT  MORTGAGE 
INSURANCE  PREMIUMS  FOR  LOANS 
INSURED  UNDER  24  CFR  203(K)  AND 
234(C)  OF  THE  NATIONAL  HOUSING 
ACT  (FR-4749) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1709(c):  42 
USC  3535(d) 

CFR  Citation:  24  CFR  203.50;  24  CFR 
203.284:  24  CFR  203.285 

Legal  Deadline:  None 

Abstract:  This  rule  amends  24  CFR 
part  203  to  require  an  up-fitint  payment 
at  the  beginning  of  the  loan  of  the 
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HUD-OH 


Proposed  Rule  Stage 


insurance  premium  for  loans  insured 
under  sections  203(k)  and  234(c)  of  the 
National  Housing  Act.  Formerly,  these 
loans  required  only  monthly  premiimi 
payments. 

Timetable: 


Action 


FR  CHa 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Beavers,  Loan 
Specialist  (Realty),  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing,  Room  9270,  451  7th 
Street,  SW,  Washington,  DC  20410 
Phone:  202  708-2121 

RIN:  2502-AH82 

1156.  EUGIBILITY  OF  ADJUSTABLE 
RATE  MORTGAGES  (ARMS)  (FR-4745) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  I7i5z-16:  42 
USC  3535(d) 

CFR  Citation:  24  CFR  203.49 

Legal  Deadline:  None 

Abstract:  This  rule  would  implement 
section  206  of  HUD's  FY  2002 
Appropriations  Act  and  enhance  home 
buying  opportunities  through 
additional  product  offerings,  "hybrid 
ARMs,"  tailored  to  the  financial 
conditions  of  lenders.  Except  for 
additional  provisions  for  the  frequency 
and  magnitude  of  the  interest  rate 
changes,  these  products  would  be 
subject  to  existing  regulatory 
requirements  at  24  CFR  203.49. 

Timetable: 


Action 


FR  CHa 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Vance  Morris. 
Director,  Office  of  Single  Family 
Program  Development,  Department  of 
Housing  and  Urban  Development. 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH84 


1157.  a  HOME  EQUITY  CONVERSION 
MORTGAGES  (HECM);  COOPERATIVE 
HOUSING  DEVELOPMENTS  (FR-4777) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  I7i5b;  12 
USC  1715Z  to  1720;;  42  USC  3535(d) 

CFR  Citation:  24  CFR  203.43  (b)(1);  24 
CFR  206.45  (b) 

Legal  Deadline:  None 

Abstract:  This  rule  would  expand  the 
Home  Equity  Conversion  Mortgage 
(HECM)  program  to  cover  approved 
cooperative  housing  developments.  The 
rule  woiUd  implement  an  amendment 
to  the  National  Housing  Act  that 
authorizes  HUD  to  insure  HECM 
mortgages  in  cooperative  housing 
developments.  The  expansion  of  the 
HECM  program,  in  the  Department's 
view,  would  contribute  to  the  effort  to 
broaden  reverse  mortgage  financing 
opportunities  for  elderly  homeowners. 

Timetabia: 

Action Data         FR  Cite 

NPRM  02AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Vance  Morris, 
Director,  Office  of  Single  Family 
Program  Development,  [)epartment  of 
Housing  and  Urban  Development. 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH89 

1158.  a  EUGIBILITY  OF  MORTGAGES 
ON  HAWAUAN  HOMELANDS  INSURED 
UNDERSECTION  247  (FR-4779) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1709;  12  USC 
1710;  12  USC  1715b;  12  USC  1715u: 
42  USC  3535(d) 

CFR  Citation:  24  CFR  203 
Legal  Deadline:  None 
Abstract:  This  rule  would  amend  the 
regulations  that  define  the  terms 
"native  Hawaiian"  and  "eligibility  of 
mortgagor"  to  conform  them  to  the 
revised  definitions  enacted  by  a  recent 
statutory  change  to  the  National 
Housing  Act. 

Timetak)le: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  l.«vels  Affected:  None 

Agency  Contact:  Vance  Morris. 
Director,  Office  of  Single  Family 
Program  Development,  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH92 


1159.  FHA  APPRAISER  WATCH 
INITIATIVE  (FR-4744) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
68  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  2502-AH81 

1160.  SECTION  236  EXCESS  RENTAL 
CHARGES  (FR-4689) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  I7i5z-i:  42 
use  3535(d) 

CFR  Citation:  24  CFR  236 

Legal  Deadline:  None 

At>strBCt:  This  rule  would  establish  the 
terms  and  conditions  to  permit  owners 
of  projects  receiving  section  236  rental 
assistance  to  participate  in  retaining 
some  or  all  of  their  excess  charges  for 
project  use.  In  addition,  it  would 
permit  owners  to  retain  excess  charges 
for  non-project  use  after  a 
determination  by  HUD  that  the  project 
is  well  maintained  housing  in  good 
condition  and  that  the  owner  has  not 
engaged  in  material  adverse  financial  or 
managerial  actions  or  omissions. 

Timetable: 


Action 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/12/02  67  FR  52526 
10/11/02 


Action 


FR  Gila 


NPRM 


12/00A)2 


02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHles  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Janice  Nimmer. 
Housing  F*roject  Manager,  Department 
of  Housing  and  Urban  Development. 
Office  of  Housing 
Phone:  202  708-3944 

RIN:  2502-AH68 
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1161.  DISPOSmON  OF  HUD-OWNED 
SINGLE  FAMILY  ASSETS  IN  ASSET 
CONTROL  AREAS  (FR-4471) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
67  in  part  II  of  tliis  issue  of  the  Federal 
Register. 

RIN:  2502-AH40 

1162.  DISPOSmON  OF  HUO- 
ACOUIRED  SINGLE  FAMILY 
PROPERTY;  OFFICERH^ACHER  NEXT 
DOOR  SALES  PROGRAMS  (FR-4712) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1701  et  seq: 
42  USC  1441;  42  USC  1441a;  42  USC 
1551a;  42  USC  3535(d) 

CFR  Citation:  24  CFR  291.  subpart  F 

Legal  Deadline:  None 

Abstract:  This  rule  codifies  the  policies 
and  procedures  concerning  the  Teacher 
Next  Door  (TND)  Sales  Program.  The 
TND  Sales  Program  has  been  operating 
since  December  7,  1999  as  a  temporary 
program.  This  rule  establishes  the  TND 
Sales  Program  as  a  permanent  part  of 
HUD's  sir^e  family  property 
disposition  program.  Through  the  TND 
Sales  Program,  HUD  makes  HUD- 
acquired  single  family  properties 
available  to  eligible  teachers  for 
purchase  at  a  discount  from  the  list 
price.  The  TND  Sales  Program  is 
closely  modelled  after  HUD's  Officer 
Next  Door  (OND)  Sales  Program,  which 
provides  the  same  benefits  to  eligible 
law  enforcement  officers.  In  addition  to 
codifying  the  TND  Sales  Program,  the 
rule  would  also  clarify  and  revise 
certain  requirements  applicable  to  both 
the  OND  and  TND  Sales  Programs. 
Among  other  such  changes,  the 
proposed  rule  would:  (1)  expand 
eligibility  for  the  OND  Sales  Program 
to  include  Native  American  tribal 
police  officers;  (2)  cap  the  total  number 
of  HUD-acquired  homes  that  will  be 
sold  in  a  fiscal  year  under  the 
OND/TND  Sales  Program:  (3)  establish 
new  requirements  regarding 
refinancing. 


TImetatHe: 


Action 


FR  Cite 


NPRM 


03/00/03 


Regulatory  FlexH>lllty  Analysis 
Required:  No 

Small  Entitles  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State. 
Local,  Tribal 

Agency  Contact:  Joseph  McCloskey, 
Director.  Office  of  Single  Family  Asset 
Management.  Department  of  Housing 
and  Urtian  Development.  Office  of 
Housing,  Room  9172 
Phone:  202  708-1672 

RIN:  2502-AH72 

1163.  DISTRIBUTIONS  TO  NONPROFIT 
OWNERS  OF  CERTAIN  HUD- 
ASSISTED  MULTIFAMILY  RENTAL 
PROJECTS  (FR-4602) 

Priority:  Other  Significant 

Legal  Auttwrity:  12  USC  1710  to  1715 

CFR  Citation:  24  CFR  880;  24  CFR  881; 
24  CFR  883 

Legal  Deadline:  None 

Abstract:  This  rule  adds  an  exception 
to  HUD's  current  Section  8  regulations 
that  prohibit  any  distributions  to 
nonprofit  owners  of  projects  receiving 
project-based  assistance.  HUD  may  now 
permit  distributions  of  surplus  cash  to 
owners  of  projects  with  expiring 
Section  8  project-based  assistance 
contracts  who  agree  to  renew  their 
contracts,  if  distributions  are  necessary 
to  ensure  continued  participation  of  the 
owners  in  the  Section  8  program. 

Timetable: 


AcHon 


IMS  FR  Cite 


NPRM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Willie  Spearmon, 
Director,  Office  of  Housing  Assistance 


and  Grant  Administration,  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-3000 

RIN:  2502-AH52 


1164.  MIXED  RNANCE 
DEVELOPMENT  FOR  SUPPORTIVE 
HOUSING  FOR  THE  ELDERLY  OR 
PERSONS  WITH  DISABILITIES  AND 
OTHER  CHANGES  TO  24  CFR  PART 
891  (FR-4725) 

Prlortty:  Other  Significant 

Legal  Auttwrity:  PL  106-569,  sec  831 
to  834  (Am.  Homeownership  & 
Economic  Opportunity  Act  of  2000 

CFR  Citation:  24  CFR  891 

Legal  Deadline:  None 

AlMtract:  This  rule  permits  for-profit 
limited  partners  to  partner  with  a  non- 
profit general  partner  in  developing 
assisted  housing  for  elderly  and 
disabled  using  a  mixed  finance  model, 
where  HUD  funding  and  non-Federal 
funding  sources  are  combined  in  a 
single  project.  This  rule  would 
implement  this  program,  providing  for 
rules  for  the  use  of  difiierent  funding 
sources,  application  procedures, 
procedures  for  the  dispersal  of  funds, 
and  other  matters  involved  in  program 
implementation. 

Timetable: 


Action 


FR  OH* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

AgeiKy  Contact:  Aretha  Williams, 
Housing  Project  Manager.  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing.  Room  6142, 
Washington,  DC  20410 
Phone:  202  708-2866 

RIN:  2502-AH83 


Department  of  Housing  and  Urban  Development  (HUD) 
Office  of  Housing  (OH)  
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1165.  APPRAISER  QUAUFICATIONS 
FOR  PLACEMENT  ON  FHA  SINGLE 
FAMILY  APPRAISER  ROSTER  (FR- 
4620) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
69  in  part  II  of  tliis  issue  of  the  Federal 


RIN:  2502-AH59 


1166.  e  SECTION  223F 
SUPPLEMENTAL  COST 
CERTIHCAT10N  (FR-4793) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1701  to 

1715Z-20 

CFR  Citation:  24  CFR  200 

Legal  Deadline:  None 

Abstract:  This  regulation  will  eliminate 
the  supplemental  cost  certification 
requirement  for  FHA  loans  insured 
pvu^uant  to  section  223f  where  repairs 
are  required  after  endorsement  of  the 
loan.  Tliis  change  will  eliminate  an 
unnecessary  burden  to  the  public.  At 
closing/endorsement,  an  escrow  is 
established  sufficient  to  complete  all 
repairs,  and  inspection  of  repairs  is 
required.  Once  repairs  are  completed, 
the  balance  of  escrow  is  returned  to  the 
owner  by  the  mortgagee.  If  repairs  are 
not  completed,  the  mortgagee  uses  the 
balance  of  escrow. 


Timetable: 


Action 


FR  Cite 


Interim  Final  Rule         1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Errtltles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Michael  McCullough, 

Director,  Office  of  Multifamily 

Development,  Department  of  Housing 

and  Urban  Development,  Office  of 

Housing 

Phone:  202  708-1142 


RIN:  2502-AH93 


Legal  Deadline:  None 

Abstract:  This  rule  addresses  property 
"flipping,"  the  practice  whereby  a 
property  recenUy  acquired  is  resold  for 
a  considerable  profit  with  an  artificially 
inflated  value,  often  abetted  by  a 
lender's  collusion  v«ith  the  appraiser. 
Specifically,  the  final  rule  will  establish 
certain  new  requirements  regarding  the 
eligibility  of  properties  for  FHA 
mortgage  insurance-  The  regulatory 
amendments  made  by  this  rule  will 
comply  with  congressional  mandates  to 
maintain  the  FHA  Insurance  Fund  in 
a  sound  actuarial  manner.  The  new 
requirements  wrill  malee  flipped 
properties  ineligible  for  FHA  financing, 
thus  precluding  FHA  home  purchasers 
from  becoming  victims  of  property 
flipping.  The  rule  follows  publication 
of  a  September  5.  2001  proposed  rule, 
and  takes  into  consideration  the  public 
conunents  received  on  the  proposed 
rule. 

Timetable: 


1167.  PROHIBITION  OF  PROPERTY 
PUPPING  IN  HUD'S  SINGLE  FAMILY 
MORTGAGE  INSURANCE  PROGRAMS 
(FR-4815) 

Priority:  Other  Significant 

Legal  AuttMrity:  12  USC  1709;  12  USC 
1710;  12  USC  1715b;  12  USC  1715u; 
42  USC  3535(d] 

CFR  Citation:  24  CFR  203 


Action 


Date 


FR  Cite 


09/05/01  66FR46502 
11/05/01 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Vance  Morris, 
Director,  Office  of  Single  Family 
Program  Development,  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH57 

1168.  UPFRONT  MORTGAGE 
INSURANCE  PREMIUMS: 
REMITTANCE  REQUIREMENTS  (FR- 
4690) 

Priority:  Other  Significant 

Authority:  42  USC  3535(d);  12 


USC  1709 
CFR  Citation:  24  CFR  203 
Legal  DeadHnr  None- 
Abstract:  This  rule  will  change  the 
remittance  period  of  mortgage 
insurance  premiimis.  The  rule  will  also 
implement  a  more  precise  definition  of 
when  the  remittance  period  begins. 


Action 


FR  cue 


08/21/02  67  FR  54312 
10/21/02 

12/00A)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Vance  Morris, 
Director,  Office  of  Single  Family 
Program  Development,  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH67 

1169.  AMENDMENTS  TO  THE 

SECTION  203(IC)  REHABILITATION 

LOAN  INSURANCE  PROGRAM  (FR- 

4701) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  1709;  12  USC 
1710;  12  USC  1715b;  12  USC  1715u; 
42  USC  3535  (d) 

CFR  Citation:  24  CFR  203 

Legal  Deadline:  None 

Abstract:  This  rule  will  make  two 
amendments  to  HUD's  regulations  for 
the  Section  203(k)  Rehabilitation  Loan 
hisurance  Program.  The  203(k)  Program 
is  the  Federal  Housing  Administration's 
(FHA's)  primary  program  for  the 
rehabilitation  and  repair  of  single 
family  properties.  The  rule  will  limit 
203  (k)  rehabilitation  loan  insurance  to  , 
one-unit  properties.  This  rule  will  also 
cap  the  total  cost  of  rehabilitation  to 
twenty  percent  of  the  single  family 
mortgage  limit  established  by  HUD  for 
a  one-imit  home  in  a  "high  cost  area." 
These  changes  would  simplify  the 
203(k)  Program  for  both  lenders  and 
homebuyers,  and  strengthen  HUD's 
capacity  to  safeguard  the  FHA  mortgage 
insurance  fund.  This  rule  follows 
publication  of  an  August  21,  2002 
proposed  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule. 


Action 


FR  Cite 


08/21/02  67  FR  54306 
10/21/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  03/00/03 

RsguMory  Flexibility  Analysis 
Required:  No 
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Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Vance  Morris. 
Director,  Office  of  Single  Family 
Program  Development,  Department  of 
Housing  and  Urban  Development. 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH73 

1170.  INSURANCE  FOR  MORTGAGES 
TO  RERNANCE  EXISTING  HECMS 
(FR-4667) 

Priority:  Other  Significant 

Legal  AuttM>rity:  12  USC  I7i5b:  12 
use  1715Z  to  1720;  42  USC  3535(d) 

CFR  Citation:  24  CFR  206 

Legal  Deadline:  Final.  Statutory,  June 
27,  2001.  Section  201  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000  requires  that 
HUD  issue  final  regulations  within  180 
days  of  enactment. 

Abstract  This  nile  amends  HUD's 
regulations  for  the  Home  Equity 
Conversion  Mortgage  (HECM)  Program 
to  implement  the  amendments  made  by 
section  201(a)  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000.  The  HECM 
Program  enables  older  homeowners  to 
withdraw  some  of  the  equity  in  their 
homes  in  the  form  of  payments  for  life, 
a  fixed  term,  or  at  intervals  through  a 
line  of  credit.  Section  201(a)  authorizes 
HUD  to  offer  mortgage  insurance  for 
refinancing  of  existing  HECMs.  and 
provides  consumer  safeguards  for  such 
refinancings.  This  rule  follows 
publication  of  a  June  5.  2001  proposed 
rule,  and  takes  into  consideration  the 
public  conmients  received  on  the 
proposed  rule. 


Action 


DM*         FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


06/0S/01   66  FR  30278 
07/05/01 


03AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affeclad:  No 

Government  Ljeveis  Affected:  None 

AgeiKy  Contact  Vance  Morris, 
Director,  Office  of  Single  Family 
Program  £)evelopment,  Department  of 
Housing  and  Urban  Development. 
Office  of  Housing 


Phone:  202  708-2121 
RIN:  2502-AH63 


1171.  MORTGAGE  INSURANCE 
PREMIUMS  IN  MULT1FAMILY 
HOUSING  PROGRAMS  (FR-4679) 

Priority:  Other  Significant 

Legal  Auttwrtty:  12  USC  I70lz-li(e): 
12  USC  1709(c)(1);  12  USC  1713;  12 
USC  1715b:  42  USC  3535(d) 

CFR  Citation:  24  CFR  207 

Legal  Deadline:  None 

Abstract  This  rule  amends  the 
regulations  for  HUD's  multifamily 
mortgage  insurance  programs  by 
revising  24  CFR  part  207  to  permit  the 
Secretary  to  set  mortgage  insurance 
premiums  (MIPs)  at  any  rate  within  his 
statutory  authority,  rather  than  setting 
specific  MIP  rates  by  regulation.  Under 
this  rule.  HUD  will  be  able  to  set 
mortgage  insurance  premiums  at  any 
rate  between  one-fourth  and  one 
percent  of  the  outstanding  principal 
balance  of  the  insured  loan.  For  several 
insured  housing  programs,  this 
underwriting  change  will  eliminate  the 
need  for  positive  credit  subsidy. 
Promulgation  of  this  rule  will  allow 
HUD  to  avoid  a  shutdown  of  these 
mortgage  insurance  programs. 

Timolabla: 


1172-  FHA  APPROVAL  OF 
CONDOMINIUM  DEVELOPMENTS 
LOCATED  IN  THE  COMMONWEALTH 
OF  PUERTO  RICO  FOR  MORTGAGE 
INSURANCE  UNDER  THE  SECTION 
234(C)  PROGRAM  (FR-4713) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  I7i5b;  12 
USC  1715y;  42  USC  3535(d) 

CFR  Citation:  24  CFR  234 


Action 


FR  Cits 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Firul  Rule 

Comment  Period 

End 
Final /Vction 


07/02/01   66  FR  35070 
08AJ1/01 

08A31/01 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ijevels  Affected:  Local, 
Federal.  State 

Agsncy  Contact:  Michael  McCuUough. 

Director,  Office  of  Multifamily 

Development,  Department  of  Housing 

and  Urt>an  Development,  Office  of 

Housing 

Phone:  202  708-1142 

RIN:  2502-AH64 


Legal  Deadline:  None 

Abstract:  This  rule  would  amend  the 
Department's  regulations  under  part 
234  to  provide  that  the  date  of 
recordation  for  purposes  of  obtaining 
FHA  approval  of  a  condominium 
development  in  the  Commonwealth  of 
Puerto  Rico  for  mortgage  insurance 
under  the  234(c)  program  is  the  date 
the  condominiimi  legal  documents  are 
presented  to  the  Commonwealth 
Registry  of  the  Property. 

Timetable: 


Action 


Dale  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final /Vction 


Oa^l/02  67  FR  54316 
10/21/02 


02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Vance  Morris. 
Director.  Office  of  Single  Family 
Program  Development,  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-2121 

RIN:  2502-AH80 

1173.  TENANT  PARTiaPATION  IN 
STATE-FINANCED,  HUD-ASSISTED 
HOUSING  DEVELOPMENTS  (FR-4611) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  I7l5z-la:  12 
USC  1715z-lb:  42  USC  3535(d) 

CFR  Citation:  24  CFR  245 

Legal  Deadline:  None 

Abstract  HUD's  current  regulations 
protecting  the  statutory  right  of  tenants 
in  HUD-assisted  and  insured 
multifamily  housing  developments  to 
organize  and  participate  in  the 
operation  of  the  development  do  not 
currently  cover  State-financed  housing 
developments  that  receive  assistance 
under  certain  HUD  programs.  However, 
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the  statutory  right  of  tenants  to  organize 
includes  those  State-financed  housing 
developments.  This  rule  vidll  extend  the 
protection  of  tenant  organization  to 
include  State-financed  developments 
assisted  under  certain  HUD  programs. 

This  rule  also  makes  a  minor  technical 
correction  to  a  citation  in  the  existing 
tenant  participation  regulation.  Section 
245.135(a)(3)  of  the  rule  intended  to 
cross-reference  24  CFR  part  24,  subpart 
G;  the  CFR  part  was  omitted. 


Action 


Dale 


FR  Cite 


06/18/02  67  FR  41 582 
08/19/02 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Rule  12/00«)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMas  Affeclad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  WiUie  Spearmon, 
Director,  Office  of  Housing  Assistance 
and  Grant  Administration.  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-3000 

RIN:  2502-AH55 


1174.  e  AUTHORITY  TO  WAIVE 

REGULATIONS  UNDER  PART  401  (FR- 

4791) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  I7i5z-i:  12 
USC  1735f-19(b);  42  USC  1437f:  42 
USC  3535(d) 

CFR  Citation:  24  CFR  401 

Legal  Deadline:  None 

Abstract:  This  rule  revises  24  CFR 
401.3,  indicating  that  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  and  not  the  Director  of 
the  Office  of  Multifamily  Housing 
Assistance  Restructuring  (OMHAR),  can 
waive  regulations  under  part  401  of 
title  24  of  the  Code  of  Federal 
Regulations. 


FR  CMe 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Eliot  Horovdtz, 
Attorney  Advisor/Office  of  the 
Assistant  Secretary  for  Housing, 
Department  of  Housing  and  Urban 
Envelopment,  Office  of  Housing 
Phone:  202  708-1490 

RIN:  2502-AH94 


1175.  RENEWAL  OF  EXPIRING 
SECTION  8  PROJECT-BASED 
ASSISTANCE  CONTRACT  (FR-4551) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  I7i5z-i;  12 
USC  1735f-19(b);  42  USC  1437(c)(8);  42 
USC  1437f  note;  42  USC  3535(d) 

CFR  Citation:  24  CFR  401;  24  CFR  402 

l.egal  Deedline:  None 

AtMtract  This  rule  will  replace  interim 
part  402,  which  was  published  on 
September  11,  1998,  together  with 
interim  part  401  that  established  the 
Mark-to-Market  program.  Subsequently 
HUD  decided  to  separate  the  two  parts 
and  publish  final  part  401  separately, 
although  the  current  rule  makes  minor 
conforming  amendments  to  part  401  as 
well.  Final  part  402  will  set  forth  the 
regulations  governing  the  renewal  of 
expiring  Section  8  project-based 
assistance  contracts,  whether  the 
projects  rents  are  above  or  below 
market,  except  for  renewals  made  as 
part  of  a  mark-to-market  restructuring 
plan  under  part  401. 

Timetable: 


Action 


FR  cue 


Action 


Final  Action 


11/00^ 


Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Willie  Spearmon, 
Director,  Office  of  Housing  Assistance 
and  Grant  Administration,  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing 


Phone:  202  708-3000 
RIN:  2502-AH47 


1176.  MANUFACTURED  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS  (FR4376) 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  42  USC  3535(d);  42 
USC  5403;  42  USC  5424 

CFR  Citation:  24  CFR  3280 

Legal  Deedline:  None 

Abstract:  This  rule  will 'amend  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards 
(FMHCSS)  to  update  many  of  the 
standards  that  are  incorporated  by 
reference  therein.  These  reference 
standards,  which  are  developed  by 
voluntary  consensus  or  industry 
groups,  provide  necessary  technical 
standards  for  the  FMHCSS.  These 
amendments  will  keep  the  FMHCSS 
current  with  the  industries  that  use 
these  reference  standards  by 
incorporating  the  latest  edition  of  these 
standards  and  new  relevant  standards. 

Timetable: 


Action 


Date 


FR  CHe 


10/30/98  63  FR  58570 
12/29/98 

12/00«)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Elizabeth  Cocke, 
Acting  Director,  Office  of  Consumer 
and  Regulatory  Affidrs,  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-6409 

RIN:  2502-AH23 

1177.  RESPA— IMPROVING  THE 
PROCESS  FOR  OBTAINING 
MORTGAGES  (FR-4727) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
70  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2502-AH85 
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Department  of  Housing  and  Urt>an  Development  (HUD) 
Office  of  Housing  (OH)  


Long-Term  Actions 


1178.  SALE  OF  UNOCCUPIED  AND 
SUBSTANDARD  HUD-HELD  HOUSING 
TO  LOCAL  GOVERNMENTS  AND 
COMMUNITY  DEVELOPMENT 
ORGANIZATIONS  (FR-4658) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  17l5z-lla:  42 
use  3535(d) 

CFR  Citation:  24  CFR  ch  n 

l.«gal  Deadline:  None 

Abstract:  This  proposed  rule  would 
provide  for  a  program  to  sell  properties 
that  are  vacant  or  substandard  to  local 
governments  and  community 
development  corporations.  The 
properties  must  be  used  for  community 
revitalization  purposes  and  must  be 
held  in  the  HUD  inventory  for  at  least 
6  months. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  McCloskey. 

Director,  Office  of  Single  Family  Asset 

Management,  Department  of  Housing 

and  Urban  Development,  Office  of 

Housing 

Phone:  202  708-1672 

RIN:  2502-AH61 

1179.  MOfTTGAGE  INSUftANCE  FOR 
THE  RERNANaNG  OF  EXISTING 
DEBT  OF  EXISTING  HOSPITALS  (FR- 
4618) 

Priority:  Other  Significant 

l.egai  Authority:  12  USC  I7i5b;  12 
USC  1715n;  12  USC  1715z-7;  42  USC 
3535(d) 

CFR  CNatton:  24  CFR  242 

l.egal  Deadline:  None 

Abatracfc  This  rule  will  implement 
section  223(f)  of  the  National  Housing 


Act,  which  authorizes  the  Secretary  of 
HUD  to  insure  mortgages  executed  in 
connection  with  refinancing  the  debt  of 
existing  multifamily  properties  and 
health  care  facilities.  This  rule  will 
implement  this  authority  with  respect 
to  acute  care  hospitals.  The  purpose  of 
the  section  223(f)  program  is  to  provide 
hospitals  the  opportimity  to  refinance 
their  long-term  debt  so  that  the 
hospitals  can  reduce  their  annual  debt 
service  and  thus  improve  their  financial 
viability.  This  in  turn  will  further  the 
congressional  policy  of  assisting 
urgently  needed  hospitals  that  treat  and 
care  for  persons  who  are  acutely  ill  or 
injured  and  who  otherwise  require 
medical  care  and  related  services 
customarily  furnished  only  by 
hospitals. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Roger  Miller,  Acting 
Director  for  Office  of  Insured  Health 
Facilities.  Department  of  Housing  and 
Urban  Development.  Office  of  Housing 
Phone:  202  708-0599 

RIN:  2502-AH58 


1180.  RELEASE  OF  INFORMATION  TO 
TENANTS  AND  OTHER  PARTIES 
PURSUANT  TO  MAHRA  (FR-4531) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I437f  note 

CFR  Citation:  24  CFR  401 

Legal  Deadline:  None 

AlMtract:  The  rule  is  designed  to 
provide  tenants  and  other  interested 
parties  with  access  to  the  information 
needed  for  meaningful  participation  in 
the  development  of  a  restructxiring 
plan,  while  ensuring  appropriate 


protection  of  legitimate  interest  of 
project  owners  in  confidential  and 
proprietary  business  information. 

Timetabis:  Next  Action  Undetermined 

ftegulatory  FlaxRMIty  Analysis 
ftoqulred:  No 

Small  Entities  Affsctad:  No 

Govemmsnt  Levels  Affected:  None 

Agency  Contact:  Andrew  Fay, 
Enforcement  Liaison  Specialist, 
Department  of  Housing  and  Urban 
Development.  Office  of  Multifomily 
Assistance  Restructuring 
Phone:  202  708-0001 

RIN:  2502-AH45 


1181.  MARK-TO-MARKET  PROGRAM 
AMENDMENTS  (FR-4751) 

Priority:  Other  Significant 

Legal  Authority:  PL  107-116,  title  VI 

CFR  Citation:  24  CFR  401 

Legal  Deadline:  None 

Abstract:  This  rule  would  make 
conforming  changes  to  the  mark-to- 
market  regulations  as  necessary  to  fully 
implement  the  Mark-to-Market  Program 
Extension  Act  of  2001,  enacted  as  title 
VIofPub.L.  107-116. 

Thnetabla:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Govammerrt  Levels  Affectad:  None 

Agency  Contact  Willie  Spearmon, 
Director,  Office  of  Housing  Assistance 
and  Grant  Administration,  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing 
Phone:  202  708-3000 

RIN:  2502-AH86 


Department  of  Housing  and  UriMn  Development  (HUD) 
Office  of  Housing  (OH) 


Completed  Actions 


1182.  NONPROFIT  0RGAMZATK3N 
PARTKtPATKm  IN  CERTAIN  FHA 
SINGLE  FAMILY  ACTIVTT1ES; 
PLACEMENT  AND  REMOVAL 
PROCEDURES  (FR-4585) 

Priority:  Other  Significant 

CFR  CNaMon:  24  CFR  200 


CompMsd: 


FR  CH* 


FinalAction  06/06/02  67FR38238 

Final  Action  Effective    07/08/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 


Agsftey  Contact:  Vance  Morris 
Phone:  202  708-2121 

RHi:  2502-AH49 
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Completed  Actions 


1183.  SINGLE  FAMILY  MORTGAGE 
INSURANCE;  SECTION  203(K) 
CONSULTANT  PLACEMENT  AND 
REMOVAL  PROCEDURES  (FR-4592) 

Priority:  Other  Significant 

CFR  Citation:  24  CFR  200;  24  CFR  203 

Complatsd: 

FR  Gila 


FinalAction  08/09/02  67 FR 52378 

Final  Action  Effective    09/09/02 
Final  Comment  Period  10/08/02 
End 


Regulatory  Flexibiiity  Analysis 

Required:  No 

Government  l.eveis  Affected:  None 

Agsncy  Contact:  Vance  Morris 
Phone:  202  708-2121 

RIN:  2502-AH51 


1184.  IMPLEMENTATK)N  OF 

MANUFACTURED  HOUSING 

IMPROVEMENT  ACT  OF  2000  (FR- 

4665) 

Priority:  Other  Significant 

CFR  Citation:  24  CFR  3284 


Completad: 


Department  of  Housing  and  Urban  Development  (HUD) 
Office  of  Community  Planning  and  Development  (CPD) 


FR  Cite. 


NPRIM  04/15/02  67  FR  18397 

FinalAction  08/13«)2  67 FR 52832 

Firal  Action  Effective    09/1 2/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemmsm  Levels  Affected:  None 

Agency  Contact:  Eliz^th  Cocke 
Phone:  202  708-6409 

RIN:  2502-AH62 


Proposed  Rule  Stage 


1185.  CDBG 
BROWNRELDS/SLUM/BUGHT  (FR- 

4699) 

Priority:  Other  Significant 


Thnatable: 


Action 


FR  Cite        Action 


FR  Clli 


Auttwrlty:  42  USC  3535(d):  42 
USC  5301  et  seq 

CFR  Citation:  24  CFR  570 

Legal  Deadline:  None 

Abstract:  This  rule  will  improve  the 
ability  of  entitlement  communities  and 
States'  grant  recipients  to  use 
Community  Development  Block  Grant 
(CDBG)  funds  for  brownfields  activities. 
The  rule  will  clarify  the  eligibility  of 
activities  involving  the  cleanup  and 
development  of  environmentally 
contaminated  properties  under  section 
105(a)  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended. 
The  rule  also  will  increase  CDBG 
recipients'  flexibility  to  imdertake 
activities  meeting  the  national  objective 
of  preventing  or  eliminating  slums  or 
blighting  conditions.  The  criteria  for 
meeting  the  slum/blight  national 
objective  will  be  revised  to  specifically 
recognize  economic  obsolescence  of 
buildings  and  the  presence  of 
environmental  contaminants  as 
blighting  influences  on  an  area  or 
property.  This  rule  will  further  clarify 
the  list  of  activities  that  may  be 
undertaken  to  address  the  slimi/blight 
national  objective  criteria  on  a  spot 
basis.  Finally,  this  rule  makes 
corresponding  changes  in  the  eligibility 
regulations  governing  the  Section  108 
Loan  Guarantee  component  of  the 
CDBG  program. 


NPRf«1 


11/00«J2 


UPmA 


01/00/03 


Rsgulatory  Flexibility  Analysis 

Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State, 

Local 

Agency  Contact:  Steve  Johnson. 
Director,  State  and  Small  Cities 
Division,  Department  of  Housing  and 
Urban  Development,  Office  of 
Commimity  Planning  and  Development 
Phone:  202  708-1322 

mN:  2506-AC12 

1186.  HOUSING  OPPORTUNITIES  FOR 
PERSONS  Wrm  aids  (HOPWA)  (FR- 
4708) 

Priority:  Other  Significac 
Legal  Authority:  42  USC  12901  et  seq 
CFR  Citation:  24  CFR  574 
Legal  Deadline:  None 
Abstract:  The  Housing  Opportunities 
for  Persons  With  AIDS  (HOPWA) 
program  was  authorized  in  1992  by  title 
Vin,  subtitle  D.  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act/the  AIDS  Housing  Opportunity  Act. 
The  program  is  designed  to  provide 
States  and  localities  with  resources  and 
incentives  to  provide  long-term 
comprehensive  strategies  for  meeting 
the  housing  needs  of  persons  with 
HIV/ AIDS.  TTiis  update  to  the 
regulation  is  intended  to  respond  to  the 
increased  program  knowledge  in 
administering  housing  programs  for 
persons  living  with  HIV/ AIDS. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Vos,  Director, 
Office  of  HIV/ AIDS  Housing, 
Department  of  Housing  and  Urban 
Development,  Office  of  Conmiunity 
Planning  and  Development 
Phone:  202  708-1934 

RIN:  2506-ACll 

1187.  SUPPORTIVE  HOUSING 
PROGRAM  (FR-4616) 

Priority:  Substantive,  Nonsignificant 


Authority:  42  USC  11381;  42 
USC  11389;  42  USC  3535(d) 

CFR  Citation:  24  CFR  583 

Legal  Deadline:  None 

Abstract  The  Department  of  Housing 
and  Urban  Development  is  proposing 
to  amend  the  Supportive  Housing 
Program  regulations.  The  regulations 
will  be  updated  to  clarify  existing 
program  requirements  and  to  add  new 
program  requirements  in  accordance 
with  recent  statutory  changes  including 
requirements  for  some  local  matching 
funds  anfl  for  permanent  housing. 
Additionally,  this  rule  will  make  the 
Supportive  Housing  Program 
regulations  clearer  and  allow  for  the 
full  flexibility  of  the  McKinney  Act. 
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Proposed  Rule  Stage 


Tlmetabto: 


FR  CM* 


NPRM  12A)(V02 

Regulatory  Ftexibiiity  Analysis 
Required:  No 


Small  Entitlas  Affected:  No 

Government  Levels  Affectad:  Local 

Agency  Contact:  John  D.  Gairity, 
Director,  Office  of  Special  Needs 
Assistance  Programs,  Department  of 


Housing  and  Urban  Development, 
Office  of  Community  Planning  and 
Development 
Phone:  202  708-4300 

RIN:  250&-AC07 


Department  off  Housing  and  Urtian  Development  (HUD) 
Office  of  Community  Planning  and  Development  (CPD) 


Rnal  Rule  Stage 


1188.  CDBG  PROGRAM  FOR  STATES; 
COMMUNITY  REVITAUZAT10N 
STRATEGY  REQUIREMENTS  AND 
MISCELLANEOUS  TECHNICAL 
AMENDMENTS  (FR-4081) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  11331  to 
11388;  42  USC  12701  to  12711;  42  USC 
12741  to  12756;  42  USC  12901  to 
12912;  42  USC  3535(d);  42  USC  3601 
to  3619;  42  USC  5300  to  5320 

CFR  Citation:  24  CFR  570;  24  CFR  91 

Legal  Deadline:  None 

AtMtract  This  rule  integrates  the 
Community  Revitalization  Strategies 
concept  with  the  State  CDBG  program. 
This  concept  will  provide  States 
additional  flexibility  in  meeting  certain 
requirements  regarding  the  program's 
national  objectives  and  public  benefit. 
This  rule  also  makes  several  technical 
amendments  to  correct  errors  from 
previous  rulemaking  and  to  enhance 
and  clarify  the  regulation. 

Timetable: 


Action 


FR  CM* 


1189.  PROHIBITION  ON  USE  OF  CDBG 
ASSISTANCE  FOR  JOB-PIRATING 
ACTIVITIES  (FR-4556) 

Priority:  Other  Significant  / 

Legal  Auttwrlty:  42  USC  3535(d);  42 
USC  5301  to  5320 

CFR  Citation:  24  CFR  570 

Legal  Deadline:  None 

Abstract:  This  rule  will  implement 
section  588  of  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998  by 
revising  HUD's  regulations  for  the 
Community  Development  Block  Grant 
(CDBG)  program.  Section  588  prohibits 
State  and  local  governments  from  using 
CDBG  funds  for  "job  pirating"  activities 
that  are  likely  to  result  in  significant 
job  loss.  Job  pirating,  in  this  context, 
refers  to  the  use  of  CDBG  funds  to  lure 
or  attract  a  business  and  its  jobs  from 
one  community  to  another  community. 
The  rule  follows  publication  of  an 
October  24,  2000  proposed  rule,  and 
takes  into  consideration  the  public 
comments  received  on  the  proposed 
rule. 

Timetable: 


Interim  Final  Ruto 
Interim  Final  Rule 

^0/22/96 
11/21/96 

61  FR  54914 

Action 

DM*           FR  CHe 

Effective 

NPRM 

10/24/00  65  FR  63756 

Intenm  Final  Rule 
Comment  Penod 

02/16/97 

NPRM  Comment 
Penod  End 

12/26/00 

End 
Final  Action 

02/00/03 

Final  Action 

03A)0/03 

Regulatory  F1exll>ility  Analysis 
Required:  No 

Government  l.eveis  Affected:  None 

Agency  Contact  Steve  Johnson. 
Director,  State  and  Small  Cities 
Division,  Department  of  Housing  and 
Urban  Development,  Office  of 
Community  Planning  and  Development 
Phone:  202  708-1322 

RIN:  2506-AB83 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectad:  State, 
Local 

Agency  Conta^  Richard  J.  Kennedy, 
Office  of  Block  Grant  Assistance, 
Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development 
Phone:  202  708-3587  ^ 

RIN:  2506-AC04 


1190.  SUPPORTIVE  HOUSING 
PROGRAM  —  INCREASING 
OPERATING  COST  PERCENTAGE  (FR- 
4576) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  11389:  42 
USC  3535(d) 

CFR  Citation:  24  CFR  583 

Legal  Deadline:  None 

Abstract:  This  rule  amended  the 
Supportive  Housing  Program 
regulations  by  changing  the  niunber  of 
years  for  which  the  grant  can  cover  75 
percent  of  operating  costs  from  the  first 
two  years  to  all  years  of  the  grant  term. 
This  rule  will  be  made  final  as  part 
of  FR-4616,  revising  the  Supportive 
Housing  Program  generally. 

Timetable: 


Action 


Date  FR  CHa 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


05/12/00  65  FR  30822 
06/12/00 

07/11/00 


12AXy02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Local 

Agency  Contact:  John  D.  Canity, 
Director,  Office  of  Special  Needs 
Assistance  Programs,  Department  of 
Housing  and  Urban  Development, 
Office  of  Community  Planning  and 
Development 
Phone:  202  708-4300 

RIN:  2506-AC05 

1191.  DESIGNATION  OF  RENEWAL 
COMMUNITIES  AND  THIRD  ROUND 
EMPOWERMENT  ZONES  (FR-4663) 

Priority:  Other  Significant 

Legal  Authority:  PL  106-554:  26  USC 
subchapter  U;  26  USC  subchapter  X;  42 
USC  3535(d) 
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CFR  Citation:  24  CFR  598;  24  CFR  599 

Legal  Daadllna:  Final,  Statutory,  April 
23,  2001,  Community  Renewal  Tax 
Relief  Act  of  2000  requires  Renewal 
Communities  regulations  no  later  than 
4  months  after  the  date  of  enactment, 
December  21,  2000. 

Abstract:  Renewal  Communities:  This 
part  of  the  rule  will  implement  section 
101  of  the  Community  Renewal  and 
Tax  Relief  Act  of  2000  by  setting  forth 
policies  and  procedures  applicable  to 
the  designation  of  Renewal 
Communities,  authorized  under 
subchapter  X  of  the  Internal  Revenue 
Code  of  1986. 


Empowerment  Zones:  Third  Round  - 
This  part  of  the  rule  will  implement 
section  111  of  the  Community  Renewal 
and  Tax  Relief  Act  of  2000  by  setting 
forth  policies  and  procedures 
applicable  to  the  third  round  of 
designations  of  urban  empowerment 
zones,  authorized  under  subchapter  U 
of  the  Internal  Revenue  Code  1986. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


07/09/01  66  FR  35850 
09/07/01 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Pamela  Glekas, 
Director,  Empowerment 
Zones/Empowerment  Commimities 
Initiative,  Department  of  Housing  and 
Urban  Development,  Office  of 
Commimity  Plaiming  and  Development 
Phone:  202  708-6339 

RIN:  250&-AC09 


Department  of  Housing  and  Urban  Development  (HUD) 
Office  of  Community  Planning  and  Development  (CPD) 

1192.  COMMUNITY  DEVELOPMENT  Completed: 

BLOCK  GRANT-ASSISTED 
DEMOLITION  OF  HUD-OWNED 
HOUSING  UNITS  (FR-4698) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  24  CFR  570 


Completed  Actions 


FR  CHe 


Final  AcjBon  07/17/02  67  FR  47212 

Final  Ac)6on  Effective    08/1 6/02 

Regulatory  Flexibility  Analysis 
Required:  No 


( Department  of  Housing  and  Urban  Development  (HUD) 
Office  of  Fair  Housing  and  Equal  Opportunity  (FHEO) 


1193.  FAIR  HOUSING  ACT 
REGULATION;  CONFORMING 
AMENDMENT;  UPDATE  TO  REFLECT 
CURRENT  EDmON  OF  AMERICAN 
NATIONAL  STANDARDS  INSTITUTE 
(ANSI)  (FR-4554) 
Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  42  USC  3535(d);  42 
USC  3600  to  3620 

CFR  Citation:  24  CFR  100 

l.agal  Deadline:  None 

Abstract:  Subpart  D  of  HUD's  Fair 
Housing  Act  regulations  (24  CFR  part 
100),  which  address  the  accessibility 
requirements  of  the  Fair  Housing  Act, 
has  not  been  updated  since  1991.  These 
regulations  reference  compliance-  with 


the  building  standards  of  the  American 
National  Standards  Institute  (ANSI),  but 
the  reference  to  the  ANSI  edition  of 
1986  has  long  been  superseded  by  two 
more  recent  editions  of  1992  and  1998. 
Although  parties  subject  to  the  Fair 
Housing  Act  regulations  may  continue 
to  refer  to  the  1986  edition  of  ANSI, 
the  regulations  need  to  be  updated  to 
also  offer  compliance  with  the  1992 
and  1998  editions  as  a  safe  harbor  for 
compliance.  This  rule  will  update  the 
regulations  to  provide  that  compliance 
with  the  appropriate  requirements  of 
the  1986,  1992  or  1998  editions  of 
ANSI  A117.1  suffices  to  satisfy  the 
accessibility  requirements  of  the  Fair 
Housing  Act. 


Government  Levels  Affected:  None 

Agency  Contact:  Sue  Miller 
Phone:  202  708-1577 

RIN:  2506-AClO 


Rnal  Rule  Stage 


Action 


FR  CMS 


Notice 

Interim  Final  Rule 


03/23/00  65  FR  15740 
12/00A)2 


Regulatory  Flexibillty  Anaiyals 
Required:  No 

Government  Levela  Affected: 

Undetermined 

Agency  Contact:  Cheryl  Kent,  Special 
Advisor  for  Disability  Policy,  Office  of 
Enforcement,  Department  of  Housing 
and  Urban  Development,  Office  of  Fair 
Housing  and  Equal  Opportunity 
Phone:  202  708-2333 

RIN:  2529-AA88 
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Dtpartment  of  Housing  and  Urban  Davalopmant  (HUD) 
Offioe  of  Fair  Housing  and  Equal  Opportunity  (FHEO) 


Long-Term  Actions 


1194.  FAIR  HOUSING  ACT 
REGULATIONS  AMENDMENTS: 
STANDARDS  GOVERMNG  SEXUAL 
HARASSMENT  (FR-4587) 

Priortty:  Other  Significant 

Legal  Authority:  42  USC  3535(d):  42 
use  3600  to  3620 

CFR  Citation:  24  CFR  100 

Legal  Deadline:  None 

Abstract:  This  final  rule  would  amend 
HUD'S  Fair  Housing  regulations  to 
clarify  the  standards  the  Department 
will  use  in  sexual  harassment  cases. 


Action 


Data         FR  CMa 


^y^yoo  ssfr 67666 

01/12/01 


NPRM 

NPRM  Comment 

Period  End 
Next  /Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Enzel,  Deputy 
Asistant  Secretary  for  Enforcement  and 
Programs.  Department  of  Housing  and 
Urban  Development,  Office  of  Fair 
Housing  and  Equal  Opportunity 
Phone:  202  619-8046 

RIN:  2529-AA89 


1195.  CERTIFICATION  AND  FUNDING 
OF  STATE  AND  LOCAL  FAIR 
HOUSING  ENFORCEMENT  AGENCIES 
(FR-4748) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  3601  to  3619. 
42  USC  3535(d) 

CFR  Citation:  24  CFR  115 

Lsgsl  Desdilns:  None 

Abstract:  The  Fair  Housing  Assistance 
Program  (FHAP)  provides  assistance  to 


State  and  local  fair  housing 
enforcement  agencies  to  build  an 
intergovernmental  enforcement 
structiue  to  further  fair  housing.  HUD 
provides  assistance  to  State  and  local 
fair  housing  enforcement  agencies  that 
administer  fair  housing  laws  that  are 
substantially  equivalent  to  the  Fair 
Housing  Act  (Title  Vffl  of  the  Qvil 
Rights  Act  of  1968;  42  USC  3601-3619). 
The  FHAP  program  provides  support 
for  complaint  processing,  training, 
technical  assistance,  education  and 
outreach,  data  and  information  systems 
and  other  activities  that  will  further  fair 
housing  within  the  State  or  local 
agency's  jurisdiction.  HUD  intends  to 
update  its  part  115  regulations  with 
respect  to  both  the  certification  of 
substantially  equivalent  agencies  and 
the  overall  adniinistration  of  the  FHAP 
program. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysia 
Required:  No 

Small  EntMss  Affsctsd:  No 

Govsmmsnt  Lsvsis  Affsctad:  State. 
Local 

Agency  Contact:  Myron  Newry, 
Director,  FHIP/FHAP  Support  Division. 
Department  of  Housing  and  Urban 
Development,  Office  of  Fair  Housing 
and  Equal  Opportunity 
Phone:  202  708-0800 

RIN:  2529-AA90 


1196.  ECONOMIC  OPPORTUNITIES 
FOR  LOW-  AND  VERY-LOW-INCOME 
PERSONS  (FR-2898) 

Priority:  Other  Significant 

Legal  Auttwrlty:  12  USC  1701u:  42 
USC  1450;  42  USC  3301:  42  USC 
3535(d) 

CFR  Citation:  24  CFR  135 

None 


Abstract:  The  regulations  at  24  CFR 
part  135  were  revised  substantially  to 
incorporate  the  statutory  amendments 
in  the  Housing  and  Community 
Development  Act  of  1992,  to  reflect 
certain  changes  in  the  design  of  the 
Department's  programs  that  are  subject 
to  the  section  3  r^gvdations,  to  clarify 
the  obligations  of  individuals  and 
entities  subject  to  the  requirements  of 
section  3,  and  to  simplify  the 
Department's  administration  of  section 
3  requirements.  The  final  rule  may 
make  further  revisions  in  response  to 
public  comment. 

Hmstabla: 


Action 


FR  CHe 


10^)6/93  58  FR  52534 
11/09/93  58  FR  59423 
12/08/93 

06/30/94  59FR33886 
08/01/94 

08/29/94 

05/31/95  60  FR  28325 

06/30/96 


NPRM 
Notice 
Notice  Ck>mment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Ckxnment  Period 

End 
Extension  o(  Effective 

Period  o(  Interim 

Rule 
Extension  Effective 
Next  /Action  Undetennined 

Regulatory  Flexil>illty  Analysis 
Rsquirsd:  No 

Govsmmsnt  Lsvsia  Affected:  Local 

Agency  Contact:  Valerie  Hayes. 
Director,  Office  of  Management  & 
Policy,  Department  of  Housing  and 
Urban  Development^  Office  of  Fair 
Housing  and  Equal  Opportunity 
Phone:  202  708-3685 

RIN:  2529-AA4g 


Dapartment  of  Housing  and  UriMn  Developmant  (HUD) 
Oflica  of  Administration  (OA) 


Hnal  Rula  Stags 


1197.  HUD  ACQUISITION 
REGULATION  (FR-4705) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c):  41 
USC  251:  42  USC  3535(d) 

CFR  Citation:  48  CFR  2401 

Legal  Deadline:  None 


Abatract:  This  rule  will  implement 
miscellaneous  changes  to  the  HUD 
Acqmsition  Regulation  (HUDAR) 
including  but  not  limited  to  corrections 
of  regulatory  citations  due  to  revisions 
made  to  the  Federal  Acquisition 
Regulation  (FAR)  since  the  last  "* 

publication  of  the  HUDAR;  revisions 
reflecting  changes  in  the  Department's 


requirements  regarding  organizational 
conflict  of  interest,  ratification  of 
unauthorized  commitments;  and 
disclosure  of  information  provided  to 
contractors. 


Action 


FR  CHa 
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Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affsctsd:  No 

Govsmmsnt  Ljevsls  AffSctsd:  None 


Agsncy  Contsct:  Edward  L.  Girovasi 
Jr..  Director,  Policy  &  Field  Operations 
Division,  Office  of  the  Chief 
Prooirement  Officer,  Department  of 


Housing  and  Urban  Development. 
Office  of  Administration 
Phone:  202  708-0294 

RIN:  2535-AA26 


Department  of  Housing  and  Urban  Development  (HUD) 
Office  of  t»»e  Inspector  General  (HUDIG) 


Proposed  Rule  Stage 


1198.  OFFICE  OF  INSPECTOR 
GENERAL  SUBPOENAS  AND 
PRODUCTION  IN  RESPONSE  TO 
SUBPOENAS  OR  DEMANDS  OF 
COURTS  OR  OTHER  AUTHORITIES 
(FR-4742) 

Priority:  Routine  and  Frequent 

Legal  Authority:  Inspector  General  Act 
of  1976  as  authorized  (5  USC  app.)  and 
42  USC  3537(d) 

CFR  Citation:  24  CFR  2004 

Lsgsl  Dssdilns:  None 


Abstrsct:  This  rule  would  amend  the 
regulations  of  the  Office  of  Inspector 
General  (OIG)  to  implement  the 
statutory  requirements  concerning  the 
issuance  of  OIG  subpoenas  and 
responses  to  subpoenas  issued  to  OIG 
employees  in  proceedings  where  OIG 
is  not  a  party. 

Timstabla: 


Action 


Data 


FR  Cita 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/20/02  67  FR  59428 
11/19/02 

02/00/03 


Department  of  Housing  and  Urt>an  Development  (HUD) 
Office  of  ttie  Inspector  General  (HUDIG) 


1199.  IMPLEMENTATION  OF  THE 
FREEDOM  OF  INFORMATION  ACT 
(FR-4716) 

Priortty:  Substantive.  Nonsignificant 

CFR  Citation:  24  CFR  2002 


Complatad: 


Reason 


FR  Cite 


Final  Action 

Final  /Action  Effective 


07/17/02  67  FR  47216 
08/16/02 


Rsgulstory  Flsxlblllty  Analysis 
Rsqulred:  No 


Department  of  Housing  and  Urban  Development  (HUD) 
Office  of  Public  and  Indian  Housing  (PIH) 


Interim  Final  Rule 


11/0QA)2 


1200.  CHANGES  TO  THE  PUBLIC 
HOUSING  ASSESSMENT  SYSTEM 
(PHASKFR-4707) 

Rsgulstory  PIsn:  This  entry  is  Seq.  No. 

72  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2577-AC32 

1201.  e  STREAMUMNG  AND 
DEREGULATION  OF  PUBLIC 
HOUSING  AGENCY  PLANS  (FR-4788) 

Rsgulatory  PIsn:  This  entry  is  Seq.  No. 

73  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2577-AC40 


1202.  PUBUC  HOUSING  CAPITAL 
FUND  PROGRAM  (FR-4507)    ^ 

Priority:  Other  Significant 

[.agsl  Authority:  42  USC  I437g:  42 
USC  3535(d) 

CFR  CItstion:  24  CFR  905 

Lsgsl  Dssdilns:  None 

Abstract:  This  rule  will  implement  the 
regulatory  framework  for  the  Capital 
Fund  Program  that  will  govern  the  use 
of  the  assistance  made  available 
through  the  Capital  Fund  formula.  The 
new  rule  at  part  905  will  replace  and 
remove  several  other  rules  that 
currenUy  govern  a  PHA's  use  of  HUD 
assistance  including  part  941  -  Public 
Housing  Development  and  part  968  - 
Public  Housing  Modernization.  This 


Rsgulstory  Flexibility  Anslysis 
Rsqulred:  No 

Smsll  EntMss  Affsctsd:  No 

Govsmmsnt  Levels  AffSctsd:  None 

Agsncy  Contact:  Bryan  Saddler, 
Counsel  to  the  Inspector  General, 
Department  of  Housing  and  Urban 
Development,  Office  of  the  Inspector 
General,  Room  8260.  451  7th  Street, 
SW.  Washington,  DC  20410 
Phone:  202  708-1613 

RIN:  2508-AA13 


Completed  Actions 


Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contact:  Bryan  Saddler 
Phone:  202  708-1613 

RIN:  2508-AA12 


Proposed  Rule  Stage 


rule  will  continue  and  expand  the 
streamlining  of  procedures  and 
requirements  initiated  imder  the 
Comprehensive  Grant  and 
Comprehensive  Improvement  programs 
at  part  968. 


Action 


FR  CHa 


NPRM 


12AXV02 


Rsgulstory  Flsxlblllty  Anslysis 
Rsquirsd:  No 

SnMll  EntMss  Affsctsd:  No 

Govsmmsnt  Levels  Affsctsd:  None 

Agsncy  Contact:  William  Thorson. 
Director,  Office  of  Capital 
Improvements,  Department  of  Housing 


74574  Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


HUD-PIH 


Proposed  Rule  Stage 


and  Urban  Development,  Office  of 
Public  and  Indian  Housing 
Phone:  202  708-1640 

RIN:  2577-AC16 


1203.  IMXED-RNANCE  PUBLIC 
HOUSING  DEVELOPMENT  (FR-4499) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  l437z-7:  42 
use  3535(d) 

CFR  Citation:  24  CFR  905 

Legal  Deadline:  None 

AtMtract:  This  rule  will  implement 
amendments  to  the  Department's  Mixed 
Finance  Program  to  reflect  statutory 
changes  enacted  on  October  21,  1998. 
Also,  the  rule  will  revise  the  Mixed 
Finance  Program  so  that  the  program 
conforms  to  HUD's  new  Capital  Fund 
regulations  and  will  clarify  the  specific 
program  requirements  and  procedures 
that  apply  to  the  Mixed  Finance 
Program,  including  operating-subsidy- 
only  mixed-finance  developments. 

Timetat>le: 


Action 


Dale  FR  CK* 


NPRM  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Milan  Ozdinec, 
Deputy  Assistant  Secretary,  Office  of 
Public  Housing  Investments, 
Department  of  Housing  and  Urban 
Development.  Office  of  Public  and 
Indian  Housing 
Phone:  202  401-8881 

RIN:  2577-AC09 


1204.  •  DESIGNATED  HOUSING  (PR- 
4755) 

Priority:  Other  Significant 

Legal  Autttority:  42  USC  I437c 

CFR  Citation:  24  CFR  945 

Legal  Deadline:  None 

Abstract:  This  rule  provides 
streamlined  requirements  for  Public 
Housing  Agencies  (PHAs)  that  plan  to 
designate  projects  for  elderly  families 
only,  disabled  families  only,  or  elderly 
and  disabled  families. 

Timetable: 


Regulatory  Flexibility  Analysis 
Raquirsd:  No 

Small  EntMas  Affectad:  No 

Government  l.ev«ls  Affected:  None 

Agency  Contact:  Patricia  Amaudo, 
Senior  Housing  Program  Manager, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing,  451  7th  Street 
SW.,  Washington,  DC  20410 
Phone:  202  708-0744 

RIN:  2577-AC36 


1205.  DENIAL  OF  ADMISSION  AND 
TERMINATION  OF  TENANCY  OF 
FUGITIVE  FELONS  (FR-4758) 

Priority:  Other  Significant 

Legal  Auttwrity:  42  USC  13661  (c):  42 
USC  1437d  (ly.  42  USC  1437f  (d)(1)(B) 

CFR  Citation:  24  CFR  960.204:  24  CFR 
966.4;  24  CFR  982.310;  24  CFR  982.553 

Legal  Deadline:  None 

At>stract:  This  rule  amends  the 
regulation  for  public  housing  and 
Section  8  programs  to  provide  for 
denial  of  admission  and  termination  of 
tenancy  for  fugitive  felons. 

Tlmetabla: 


Action 


Date  FR  CHe 


NPRM 


03/00/03 


Action 


Dale         FR  Cite 


NPRM 


OSAXVOS 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Amaudo. 
Senior  Housing  Program  Manager, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing,  451  7th  Street 
SW.,  Washington,  DC  20410 
Phone:  202  708-0744 

RIN:  2577-AC38 


1206.  RESIDENT  PARTICIPATION  IN 
PUBUC  AND  SECTION  8  HOUSING 
(FR-4657) 

Priority:  Other  Significant 

l.agal  Auttwrity:  42  USC  1437c-l;  42 
USC  1437r:  42  USC  1437t;  42  USC 
1437Z-6;  42  USC  3535(d);  42  USC 
1437d;  42  USC  1437g;  42  USC  14371; 
42  USC  1437:  12  USC  1715z-lb(a) 

CFR  Citation:  24  CFR  964 


L^agai  Deadline:  None 

Abstract:  This  rule  would  update 
existing  provisions  of  24  CFR  964  and 
incorporate  new  provisions  of  the 
Quality  Housing  and  Work 
Responsibility  Act  of  1998  related  to 
resident/tenant  participation.  In 
particular,  the  rule  would  establish 
policies,  procedures,  and  requirements 
for  participating  in  the  Resident 
Opportimities  and  Self-Sufficiency 
(ROSS)  Program.  Additionally,  the 
proposed  rule  contains  expanded 
definitions  and  other  general 
information  sections  as  part  of  HUD's 
long-standing  efforts  to  support  resident 
organizations  and  resident  self- 
sufficiency. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Jeraldene  WUte, 
Senior  Program  Manager,  Department  of 
Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-4214 

RIN:  2577-AC26 

1207.  PUBUC  HOUSING  PROGRAM  — 
DEMOLITION  OR  DISPOSITION  OF 
PUBUC  HOUSING  PROJECTS  (FR- 
4598) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I437p;  42 
USC  3535(d) 

CFR  Citation:  24  CFR  970 

l.egal  Deadline:  None 

Abstract:  This  rule  will  revise  HUD's 
regulations  regarding  demolition  and 
disposition  of  public  housing  projects, 
in  accordance  with  section  531  of  the 
Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276).  This  rule  will  establish  the 
general  and  specific  requirements  for 
HUD  approval  of  demolition  and 
disposition  applications,  relocation  of 
residents,  resident  participation  in  the 
form  of  consultation  and  opportunity  to 
purchase,  new  requirements  regarding 
resident  relocation,  the  PHA  Plan  and    . 
local  government  consultation  and  a 
new  authority  for  a  PHA  to  demolish 
a  small  number  of  their  imits  without 
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a  formal  application  under  certain 
circumstances,  referred  to  as  "de 
minimis"  demolition. 

Timetable; 

Action 


the  methodology  that  will  be  used  for 
the  required  cost  comparisons. 

Timetable: 


Data 


PR  Cite 


Action 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Ijsvels  Affected:  None 

Agency  Contact:  Ainars  Rodins, 
Director,  Special  Applications  Center, 
Department  of  Housing  and  Urban 
Development,  Office  of  Public  and 
Indian  Housing 
Phone:  312  353-6236 

RIN:  2577-AC20 

1208.  CONVERSION  OF 
DEVELOPMENTS  FROM  PUBUC 
HOUSING  STOCK;  METHODOLOGY 
FOR  COMPARING  COSTS  OF  PUBUC 
HOUSING  AND  TENANT-BASED 
ASSISTANCE  (FR-4718) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I437t;  I437z- 
5;  3535(d) 

CFR  Citation:  24  CFR  972 

l.egal  Deedline:  None 

Abstract:  This  rule  would  establish  the 
cost  methodology  that  Public  Housing 
Agencies  (PHAs)  must  use  under  HUD's 
programs  for  the  required  and 
voluntary  conversion  of  public  housing 
developments  to  tenant-based 
assistance.  Both  programs  require  that 
PHAs,  before  undertaking  any 
conversion  activity,  compare  the  cost  of 
providing  tenant-based  assistance  with 
the  cost  of  continuing  to  operate  the 
development  as  public  housing.  The 
cost  methodology  would  be  codified  as 
an  appendix  to  HUD's  regulations  for 
the  required  and  voluntary  conversion 
programs  at  24  CFR  part  972.  The  cost 
meUiodology  was  originally  contained 
in  HUD's  July  23,  1999  proposed  rule 
on  voluntary  conversions  (although  the 
methodology  also  applies  to  required 
conversions).  HUD  has  decided  to 
significantly  revise  the  proposed  cost 
methodology,  based  both  on  the  public 
comments  received  on  the  proposed 
rule  and  upon  further  consideration  of 
the  cost  factors  that  should  be  assessed 
by  PHAs  in  making  conversion 
determinations.  Accordingly,  HUD  has 
decided  to  issue  this  new  ride,  which 
will  provide  the  public  with  an 
additional  opportunity  to  comment  on 


FR  Cits 


NPRM  02AXV03 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rod  Solomon,  Deputy 
Assistant  Secretary  for  Policy,  Program 
and  Legislative  Initiatives,  Department 
of  Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0713 

BIN:  2577-AC33 

1209.  PROJECT-BASED  VOUCHER 
PROGRAM  (FR-4636) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
71  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2577-AC25 

1210.  IMPLEMENTATION  OF 
STATUTORY  REVISIONS  TO 
NAHASOA  (FR-4750) 

Priority:  Other  Significant 

l.egal  Autfiority:  25  USC  4101  et  seq; 
42  USC  3535(d) 

CFR  Citation:  24  CFR  1000 

Legal  Deadline:  None 

Abstract:  This  rule  would  implement 
statutory  amendments  made  to  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996  (25 
USC  4101  et  seq)  (NAHASDA)  by  the 
American  Homeownership  and 
Economic  Opportunity  Act  (Pub.L.  106- 
569,  approved  December  27,  2000)  and 
the  Omnibus  Indian  Advancement  Act 
(Pub.L.  106-568,  approved  December 
27,  2000). -(With  minor  exceptions, 
these  two  laws  made  identical 
amendments  to  NAHASDA).  The  rule 
will  update  the  NAHASDA  regulations 
to  conform  to  self-implementing 
statutory  amendments  not  reflected  in 
the  regulations. 


Action 


FR  CHs 


Govemmertt  Levels  Affected:  Tribal 

Agency  Contact:  Ted  Key.  Acting 
Deputy  Assistant  Secretary  for  Native 
American  Programs,  Department  of 
Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing, 
Washington.  DC  20741 
Phone:  202  401-7914 

RIN:  2577-AC37 


1211.  NAHASDA  HOUSING 
ASSISTANCE  FOR  NATIVE 
HAWAIIANS  (FR-4668) 

Priority:  Other  Significant    . 

Legal  Authority:  12  USC  I7i5z-l3a;  25 
USC  4101  et  seq;  42  USC  3535(d) 

CFR  Citation:  24  CFR  1006;  24  CFR 
1007 

Legal  Deadline:  Final,  Statutory, 
October  1,  2001. 
Section  807  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2001  requires  that 
HUD  issue  final  regulations  by  October 
1,  2001. 

Abstract:  This  rule  implements  the 
provisions  contained  in  title  V,  subtitle 
B  of  the  American  Homeownership  and 
Economic  Opportunity  Act  of  2000. 
These  provisions  add  a  new  title  VIII 
to  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
(NAHASDA)  of  1996.  Under 
NAHASDA,  HUD  provides  grants,  loan 
guarantees,  and  technical  assistance  to 
Indian  tribes  and  Alaska  Native  villages 
for  the  development  and  operation  of 
low-income  housing  in  Indian  areas. 
•  New  title  VIII  expands  the  scope  of 
NAHASDA  to  include  housing 
assistance  to  Native  Hawaiians,  and 
establishes  statutory  requirements 
specific  to  Native  Hawaiian  assistance. 
Part  1006  of  this  rule  will  implement 
the  Native  Hawaiian  Housing  Block 
Grant  Program.  Part  1007  will 
implement  the  Native  Hawaiian 
Housing  Loan  Guarantee  Program.  HUD 
will  publish  a  separate  rule  with 
additional  program  administration 
requirements. 

Timetable: 


NPRM  01/00^)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Governmental 
Jiuisdictions 


Action 


Date 


FR  one 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
NPRM 


06/1 3A)2  67  FR  40774 
07/15/02 

08/12/02 


11/00/02 
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Proposed  Rule  Stage 


Regulatory  Flexibility  Analysie 
Required:  No 

Small  Entltiee  Affected:  No 
Government  levels  Affected:  None 


Agency  Contact:  Ted  Key.  Acting 
Deputy  Assistant  Secretary  for  Native 
American  Programs,  Department  of 
Housing  and  Urban  Envelopment, 


Office  of  Public  and  Indian  Housing, 
Washington,  DC  20741 
Phone:  202  401-7914 

BIN:  2577-AC27 


Department  of  Housing  and  Urtnn  Development  (HUD) 
Office  of  Public  and  Indian  Housing  (PIH) 


Hnal  Rule  Stage 


1212.  DEREGULATION  FOR  SMALL 
PUBLIC  HOUSING  AGENOES  (FR- 
4753) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
74  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2577-AC34 


1213.  PUBLIC  HOUSING 
HOMEOWNERSHIP  PROGRAMS  (FR- 
4504) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  l437z-4:  42 
use  3535(d) 

CFR  Citation:  24  CFR  906 

l.egal  Deadline:  None 

Abstract  This  rule  will  set  forth  the 
requirements  and  procedures  governing 
a  new  statutory  homeownership 
program  to  be  administered  by  public 
housing  agencies.  Under  this  rule,  a 
PHA  makes  public  housing  dwelling 
units  available  for  purchase  by  low- 
income  families  as  their  principal 
residences. 

Timetable: 


Action 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/14/99  64  FR  49932 
11/15/99 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Milan  Ozdinec. 
Deputy  Assistant  Secretary,  Office  of 
Public  Housing  Investments, 
Department  of  Housing  and  Urban 
Development,  Office  of  Public  and 
Indian  Housing 
Phone:  202  401-8881 

RIN:  2577-AC15 


1214.  PUBLIC  HOUSING 
DEVELOPMENT  TOTAL 
DEVELOPMENT  COST  (TDC)  (FR-4489) 

PrforHy:  Other  Significant 

Legal  Authority:  42  USC  1437b;  42 
USC  1437c;  42  USC  1437g;  43  USC 
3535(d) 

CFR  Citation:  24  CFR  941 

l.egal  Deadline:  None 

AlMtract:  This  rule  will  amend  HUD's 
regulations  governing  Total 
Development  Cost  (TDC)  for  the 
development  of  public  housing.  The 
amendments  will  implement  changes 
made  to  the  statutory  TDC 
requirements.  Among  other  changes, 
this  rule  will  limit  the  amoimt  of 
public  housing  funds  that  a  public 
housing  agency  may  use  to  pay  for 
housing  construction  costs.  The  rule 
will  also  provide  that  demolition  and 
environmental  hazard  remediation  costs 
are  included  in  TDC  only  to  the  extent 
that  such  costs  are  associated  with  the 
replacement  of  public  housing  units  on 
the  pro)ect  site. 

Timetable: 


Dele         FR  CM*        Action 


FRCil* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/04/01   66  FR 1006 
03«)5/01 

11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltiee  Affected:  No 

Government  Levels  Affected:  None 

Agsrtcy  Contact:  William  Thorson, 
Director.  Office  of  Capital 
Improvements,  Department  of  Housing 
and  Urban  Development,  Office  of 
Public  and  Indian  Housing 
Phone:  202  708-1640 

RIN:  2577-AC05 


1215.  REQUIRED  CONVERSION  OF 
DEVELOPMENT  FROM  PUBLIC 
HOUSING  STOCK  (FR-4475) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  i437z-5;  42 
USC  3535(d) 

CFR  Citation:  24  CFR  972 

Legal  Deadline:  None 

AtMtract:  This  rule  implements  a 
revision  to  the  statute  that  authorizes 
HUD's  public  housing  and  Section  8 
housing  assistance  programs.  The 
revision  requires  Public  Housing 
Agencies  (PHAs)  to  identify  distressed 
public  housing  developments  that  must 
be  converted  to  tenant-based  assistance. 
If  it  would  be  more  expensive  to 
modernize  and  operate  a  distressed 
development  for  its  remaining  useful 
life  than  to  provide  tenant-based 
assistance  to  all  residents,  or  the  PHA 
cannot  assure  the  long-term  viability  of 
a  distressed  development,  then  the 
PHA  must  develop  and  carry  out  a  five- 
year  plan  to  remove  the  development 
from  its  public  housing  inventory,  and 
convert  it  to  tenant-based  assistance. 
This  rule  follows  publication  of  a  July 
23,  1999  proposed  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule. 

TImetalils: 


Action 


Date 


FR  Cite 


07/23/99  64  FR  40232 
09/21/99 

02/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entitles  Affected:  No 

Govemntent  Levels  Affected:  None 

Agency  Contact  Rod  Solomon,  Deputy 
Assistant  Secretary  for  Policy,  Program 
and  Legislative  Initiatives,  Department 
of  Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0713 

RIN:  2577-ACOl 
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Final  Rule  Stage 


1216.  VOLUNTARY  CONVERSION  OF 
DEVELOPMENTS  FROM  PUBLIC 
HOUSING  STOCK  (FR-4476) 

Priority:  Other  Sigmficant 

Legal  Authority:  42  USC  I437t;  42  USC 
3535(d) 

CFR  Citation:  24  CFR  972 

i:  None 


Abstract  This  rule  implements  a 
revision  to  the  statute  authorizing 
HUD's  public  housing  and  Section  8' 
housing  assistance  programs.  The 
revision  authorizes  Public  Housing 
Agencies  (PHAs)  to  convert  a 
development  to  tenant-based  assistance 
by  removing  the  development  (or  a 
portion  of  a  development)  from  its 
public  housing  inventory  and  providing 
for  relocation  of  the  residents  or 
provision  of  tenant-based  assistance  to 
them.  This  action  is  permitted  only 
when  that  change  would  be  cost 
effective,  be  beneficial  to  residents  of 
the  development  and  the  surroimding 
area,  and  not  have  an  adverse  impact 
on  the  availability  of  affordable 
housing.  This  rule  follows  publication 
of  a  July  23,  1999  proposed  rule,  and 
takes  into  consideration  the  public 
comments  received  on  the  proposed 
rule. 

T1metal>le: 


CFR  Citation:  24  CFR  982 

Legal  Deadline:  None 

Attstract:  This  rule  amends  HUD's 
regiUations  for  the  Housing  Choice 
Voucher  Program  to  expand  the 
regulatory  payment  standard  protection 
against  subsidy  reduction.  The  previous 
regulations  limited  payment  standard 
protection  to  the  first  24  months  of  the 
lease  term.  This  rule  provides  that  a 
family  is  not  subject  to  a  subsidy 
reduction  until  the  second  regular 
reexamination  of  family  income  and 
composition  following  the  payment 
standard  reduction.  This  protection 
extends  for  the  duration  of  the  lease 
term.  This  rule  follows  publication  of 
a  July  10,  2000  interim  rule,  and  takes 
into  consideration  the  public  comments 
received  on  the  interim  rule. 

Tlmetal>le: 


Action 


FR  cue 


07/10/00  65  FR  42508 
08/09/00 

09/08/00 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 


03/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective 
Final  Action 


Of        FR  Cite       Government  Levels  Affected:  None 

Agency  Contact:  Gerald  J.  Benoit, 
Director,  Real  Estate  and  Housing 
Performance  Division,  Department  of 
Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0477 


07/23/99  64  FR  40240 
09/21/99 

06/22/01  66  FR  33616 
07/23A)1 


Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entmss  Aftsctsd:  No 

Government  Levels  Affected:  None 

Agency  Contact  Rod  Solomon,  Deputy 
Assistant  Secretary  for  Policy,  Program 
and  Legislative  Initiatives,  Department 
of  Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0713 

RIN:  2577-AC02 

1217.  SECTION  8  HOUSING  CHOICE 
VOUCHER  PROGRAM;  EXPANSION 
OF  PAYMENT  STANDARDS 
PROTECTION  (FR-4586) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I437f;  42  USC 
3S35(d) 


RIN:  2577-AC18 


1218.  SECTION  8  HOMEOWNERSHIP 
PROGRAM;  PILOT  PROGRAM  FOR 
HOMEOWNERSHIP  ASSISTANCE  FOR 
DISABLED  FAMIUES  (FR-4661) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  143  7f;  42  USC 
3535(d) 

CFR  Citation:  24  CFR  982 

Legal  Deadline:  None 

AlMtract:  This  rule  implements  the 
three-year  pilot  program  authorized  by 
section  302  of  the  American 
Homeownership  and  Economic 
Opportimity.Act  of  2000  (Pub.L.  106- 
569.  approved  December  27,  2000).  A 
public  housing  agency  (PHA)  may  elect 
to  provide  homeownership  assistance 


to  a  disabled  family  imder  the  pilot 
program,  rather  than  under  the  Housing 
Choice  Voucher  Program 
homeownership  option.  Under  the  pilot 
program,  a  PHA  provides 
homeownership  assistance  to  a  disabled 
family  residing  in  a  home  purchased 
and  owned  by  one  or  more  members 
of  the  family.  The  final  rule 
incorporates  the  requirements  for  the 
pilot  program  in  HUD's  regiilations  for 
the  homeownership  option.  In  addition 
to  the  amendments  implementing 
section  302,  HUD  has  taken  the 
opportunity  afforded  by  this  rule  to 
make  several  clarifying  and  technical 
amendments  to  its  September  12,  2000 
final  rule  establishing  the 
homeownership  option.  This  final  rule 
follows  publication  of  a  June  22,  2001 
interim  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  interim  rule. 

Timetable: 


Action 


FR  CM* 


06/22/01   66  FR  33610 
07/23«)1 

08/21/01 


12AXV02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Gerald  J.  Benoit, 
Director,  Real  Estate  and  Housing 
Performance  Division,  Department  of 
Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0477 

RIN:  2577-AC24 


1219.  SECTION  8  HOMEOWNERSHIP 
PROGRAM:  DOWNPAYMENT 
ASSISTANCE  GRANTS  AND 
STREAMUMNG  AMENDMENTS  (FR- 
4870) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I437f:  42  USC 
3535(d) 

CFR  Citation:  24  CFR  982 

Legal  Deadline:  None 

AlMtract:  This  rule  implements  section 
301  of  the  American  Homeownership 
and  Economic  Opportimity  Act  of  2000, 
which  amends  the  "homeownership 
option"  under  the  Housing  Choice 
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Rnal  Rule  Stage 


Voucher  Program.  Under  section  301. 
a  Public  Housing  Agency  (PHA)  may. 
in  lieu  of  paying  a  monthly 
homeownership  assistance  payment  on 
behalf  of  a  family,  provide 
homeownership  assistance  for  the 
family  in  the  form  of  a  single  grant  to 
be  used  toward  the  downpayment 
required  in  connection  with  the 
purchase  of  the  home.  Implementation 
of  these  downpayment  assistance  grants 
is  anticipated  for  Federal  fiscal  year 
2003.  In  addition  to  implementation  of 
section  301.  this  final  rule  also  clarifies 
and  streamlines  several  regulatory 
requirements  applicable  to  both 
downpayment  grants  and  monthly 
homeownership  assistance  payments 
provided  under  the  homeownership 
option.  This  rule  follows  publication  of 
a  June  13.  2001  proposed  rule  and  takes 
into  consideration  the  public  comments 
received  on  the  proposed  rule. 

TiiiMtabto: 


Action 


OtHrn  FR  CM* 


06/13/01   66  FR  32198 
08/13/01 


NPRM 

NPRM  Comment 

Period  EfxJ 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

AgeiKy  Contact:  Gerald  ).  Benoit, 
Director.  Real  Estate  and  Housing 
Performance  Division.  Department  of 
Housing  and  Urban  Development. 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0477 

RiN:  2577-AC28 


1220.  HOUSING  CHOICE  VOUCHER 
PROGRAM  HOMEOWNERSHIP 
OPTION:  EUGIBIUTY  OF  PHA  OWNED 
OR  CONTROUZD  UNTTS  (FR«4759) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  I437f:  42  USC 
3535(1) 


CFR  Citation:  24  CFR  982 

Legal  Deadline:  None 

Abstract:  This  rule  provides  that  units 
owned  or  substantially  controlled  by  a 
public  housing  agency  (PHA)  are 
eligible  for  purchase  under  the  Housing 
Choice  Voucher  Program 
homeownership  option.  The  inclusion 
of  PHA  owned  or  controlled  properties 
among  properties  eligible  for  purchase 
under  the  homeownership  option  will 
expand  the  availability  of  housing  and 
affordable  homeownership 
opportunities  for  voucher  families 
participating  in  the  homeownership 
option.  The  rule  also  establishes 
procedures  to  remove  potential 
conflicts  of  interest  where  the  PHA  is 
the  seller.  Specifically,  the  rule 
provides  that  an  independent  entity 
must  perform  certain  administrative 
duties  for  which  the  PHA  would 
normally  be  responsible.  These 
provisions  are  modeled  on  the 
requirements  for  PHA-owned  units  in 
the  voucher  rental  program. 

Timetabia: 


Action 


FR  ON* 


Interim  Rnal  Rule 
Interim  Final  Rule 

Eflective 
Intenm  Final  Rule 

Conwnent  Period 

End 
Final  Rule 


10/28/02  67  FR  65864 

11/27/02 

12/27/02 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Gerald  ).  Benoit. 
Director.  Real  Estate  and  Housing 
Performance  Division,  Department  of 
Housing  and  Urban  Development,  ' 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0477 

RIN:  2577-AC39 


1221.  REVISIONS  TO  SEMAP  LEASE- 
UP  INDICATOR  (FR-4604) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1437a;  42 
USC  1437c;  42  USC  1437f;  42  USC 
3535(d) 

CFR  Citation:  24  CFR  985 

Legal  Deadline:  None 

Abstract:  This  rule  revises  the  way 
HUD  measures  and  verifies 
performance  under  the  lease-up 
indicator  for  the  Section  8  Management 
Assessment  Program  (SEMAP).  The  rule 
revises  the  lease-up  standard  to 
measure  the  higher  of  the  percent  of 
units  leased  during  the  Public  Housing 
Agency's  (PHA)  SEMAP  rating  period 
or  the  percent  of  available  budget 
authority  expended  during  the  PHA's 
SEMAP  rating  period.  In  addition,  this 
rule  also  revises  the  SEMAP  regulations 
to  provide  for  automated  signature  of 
the  required  SEMAP  certification.  The 
rule  follows  publication  of  an  October 
1,  2001,  interim  rule,  and  takes  into 
consideration  the  public  conunents 
received  on  the  interim  rule. 

Timatabia: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action 


10/01/01   66  FR  50004 
10/31/01 

11/30/01 


02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gerald  J.  Benoit. 
Director.  Real  Estate  and  Housing 
Performance  Division,  Department  of 
Housing  and  Urban  Development. 
Office  of  Public  and  Indian  Housing 
Phone:  202  708-0477 

RIN:  2577-AC21 


Department  of  Housing  and  Urt>an  Development  (HUD) 
Office  of  Public  and  Indian  Housing  (PIH) 


Long-Tenn  Actions 


1222.  OPERATING  FUND 
ALLOCATION  FORMULA  (FR-4425) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  I437g;  42 
USC  3535(d) 


CFR  Citation:  24  CFR  990 

Legal  Deadline:  None 

Abstract:  This  final  rule  will  follow 
publication  of  a  March  29,  2001  interim 
rule  that  governs  the  determination  of 


funding  distribution  to  public  housing 
agencies  under  the  Operating  Fund. 
The  Conference  Report  to  HUD's  FY 
2000  Appropriations  Act  (Pub.  L.  106- 
74.  approved  October  20.  1999)  directs 
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HUD— PIH 


Long-Term  Actions 


HUD  to  contract  with  the  Harvard 
University  Graduate  School  of  Design 
to  conduct  a  study  of  the  cost  incurred 
in  operating  well  run  public  housing 
and  provides  the  results  to  the 
negotiated  rulemaldng  committee  and 
the  appropriate  congressional 
committees.  As  portions  of  the  study 
are  completed,  HUD  is  meeting  with 
representatives  of  the  negotiated 
rulemaking  conunittee  that  helped, HUD 
develop  the  Operating  Fund  proposed 
rule,  as  well  as  other  interested  parties. 
These  meetings  have  also  been  open  to 
the  public.  HUD  will  develop  the  final 
rule  once  the  cost  study  is  completed, 


taking  into  account  the  input  fit>m 
interested  members  of  the  public. 

Timetable: 


Action 


Date         FR  Cite 


Notice 

Notice  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Next  Action  Undetemiined 


02/03/99  64  FR  5570 
03A)5/99 

07/10/00  65  FR  42488 
08/09/00 

03/29/01  66  FR  17276 
04A30/01 

05/29/01 


Regulatory  Flexibility  Analysis . 
Rsquirad:  No 

Small  EntMas  Affected:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Stephen  Sprague. 
Fimding  and  Financial  Management 
Division.  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing 
Phone:  202  708-1872 

,  RIN:  2577-AB88 


Department  of  Housing  and  Urban  Development  (HUD) 
Office  of  Public  and  Indian  Housing  (PIH) 


Completed  Actions 


1223.  IMPLEMENTATION  OF  PUBLIC 
LAW  106-504:  EUGIBIUTY  OF 
CITIZENS  OF  THE  FREELY 
ASSOaATED  STATES  FOR 
FEDERALLY  ASSISTED  HOUSING  (FR- 
4754) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  24  CFR  5;  24  CFR 
960.206;  24  CFR  960.207;  24  CFR 
960.407 

Completed: 

Reeeon Pete         FR  Cite 

Final  Rule  10/23/02  67  FR  65272 

Final  /Vction  Effective    1 1  /22/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Rod  Solomon 
Phone:  202  708-0713 

RIN:  2577-AC35 


1224.  PUBLIC  HOUSING  AGENCY 
PLANS:  DECONCENTRATION— 
AMENDMENT  TO  ESTABUSHED 
INCOME  RANGE  DEnNITION.  (FR- 
4677) 

Priority:  Other  Significant 

CFR  Citation:  24  CFR  903 

Completed: 

r 

Reaion  Dele         FR  CMe 


Final  Actioo  OOmsmZ  67  FR  51030 

Final  Rule  Effective       09/05/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Local 

Agency  Contact:  Rod  Solomon 
Phone:  202  708-0713 

RIN:  2577-AC31 


1225.  EXCEPTION  PAYMENT 
STANDARD  TO  OFFSET  INCREASE  IN 
UTILITY  COSTS  IN  THE  HOUSING 
CHOICE  VOUCHER  PROGRAM  (FR- 
4672) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  24  CFR  982 

Completed: 

Reeeon Pete         FR  Cite 

Rnal  Action  09/04A)2  67  FR  56688 

Rnal  /Vction  Effective     1 0/04/02 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Government  Levels  Affected:  State, 
Local 

Agendy  Contact:  Gerald  J.  Benoit 
Phone:  202  708-0477 

RIN:  2577-AC29 

(FR  Doc.  02-23909  Filed  12-06-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR  (DOI) 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

25CFRCh.l    ' 

30CFRChs.llandVlf 

36  CFR  Ch.  I 

43  CFR  Subtitle  A,  Ctw.  I  and  II 

48  CFR  Cii.  14 

50  CFR  Chs.  I  and  IV 

Semiannual  Regulatory  Agenda 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACnOM:  Semiannual  regulatory  agenda. 

SUMMARY:  This  notice  provides  the 
semiannual  agenda  of  rules  scheduled 
for  review  or  development  between 
October  2002  and  April  2003.  The 


Regulatory  Flexibility  Act  and  Executive 
Order  12866  require  publication  of  the 
agenda. 

ADDRESSES:  Unless  otherwise  indicated, 
all  agency  contacts  are  located  at  the 
E>epartment  of  the  Interior,  1849  C  Street 
NW.,  Washington,  DC  20240. 

FOR  FURTHER  MFORMATION  CONTACT:  You 

should  direct  all  comments  and 
inquiries  with  regard  to  these  rules  to 
the  appropriate  agency  contact.  You 
should  direct  general  comments  relating 
to  the  agenda  to  the  Office  of  Executive 
Secretariat,  Department  of  the  Interior, 
at  the  address  above  or  on  202-208-5257 
or  202-208-3071. 

SUPPLEMENTARY  INFORMATION:  With  this 
publication,  the  Department  satisfies  the 
requirement  of  Executive  Order  12866 
that  the  Department  publish  an  agenda 
of  rules  that  we  have  issued  or  expect 
to  issue  and  of  currently  effective  rules 
that  we  have  scheduled  for  review. 


Simultaneously,  the  Department 
meets  the  requirement  of  the  RegiJatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  to 
publish  an  agenda  in  April  and  October 
of  each  year  identifying  rules  that  moII 
have  significant  economic  effects  on  a 
substantial  number  of  small  entities.  We 
have  specifically  identified  in  the 
agenda  rules  that  will  have  such  effects. 

For  this  edition  of  the  Department's 
regulatory  agenda,  we  have  included  the 
most  important  significant  regulatory 
actions  in  the  Regulatory  Plan,  which 
appears  in  part  II  of  today's  Federal 
Register.  The  table  of  contents  below 
lists  the  Regulatory  Plan  entries  and 
denotes  them  by  a  bracketed  bold 
reference  that  directs  the  reader  to  the 
appropriate  sequence  number  in  part  II. 

Date:  October  3,  2002. 

Ricliard  A.  Stephan, 

Federal  Register  Liaison  Officer. 


Assistant  Secretary  for  Policy,  Management  and  Budget— Proposed  Rule  Stage 


Sequef>C8 
Number 


1226 
1227 
1228 
1229 
1230 
1231 


Title 


Natural  Resource  Damage  Assessments:  Type  B  Procedures 

Department  Hearings  and  Appeals;  Special  Rules  Applicable  to  Public  Land  Hearings  and  Appeals  

Department  Hearings  and  Appeals;  Procedures  Applicable  in  Adjudications  Before  the  Hearings  Division 

Nonprocurement  Suspension  and  Debarment;  Drug-Free  Woritptace  Grant  Requirements  

Department  Heanngs  and  Appeals  Procedures;  Procedures  Applicable  in  Indian  Probate  Hearings  

Amendment  of  Authority  To  Grant  Stays  of  Grazirtg  Decisions , 


Regulation 

Identification 

Number 


1090-AA29 
1090-AA68 
109G-AA73 
1090-AA79 
1090-AA81 
1090-AA83 


Assistant  Secretary  for  Policy,  Management  and  Budget — Final  Rule  Stage 


Sequence 

Number 


1232 
1233 


Title 


Records  and  TestirrKXiy:  Freedom  of  Information  Act 

Nondiscnmination  in  Federally  Assisted  Programs  of  the  Department  of  the  Interior  on  the  Basis  of  Race,  Color 
National  Origin,  Handicap,  or  Age 


Regulation 

Identification 
Number 


1090-AA61 
1090-AA77 


Assistant  Secretary  for  Policy,  Management  and  Budget— Completed  Actions 

Sequence 
l^umber 

Title 

Regulation 

Identification 

Number 

12^ 

c^nATtAl  RiiIa4(  Ary^inahlA  to  SuriacA  Coal  Minina  Hearinos  and  ADDoaJs 

1090-AA82 

United  States  Fish  and  Wildlife  Sendee— Prerule  Stage 


Sequerx» 
Number 

Title 

Regulation 

Identification 

Number 

123b 
1236 

fVw-iciri^ratinn  nf  1  ictinn  ttv>  Cirsftn  Inuana  Hauana  louarta)  Bs  Iniurkxjs  Pursuant  to  the  Laoev  Act  

1018-AF08 

Partners  for  Fish  and  Wildlife  Program 

1018-AH96 

DOI 
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United  States  Fish  and  Wildlife  Sen^ice— Premie  Stage  (Continued) 


Sequerwe 
Number 


1237 
1238 


Sequence 
lumber 


1239 
1240 
1241 
1242 
1243 
1244 
1245 
1246 
1247 

1248 
1249 

1250 
1251 
1252 

1253 

1254 

1255 

1256 
1257 

1258 
1259 

1260 
1261 

1262 
1263 

1264 
1265 
1266 

1267 
1268 
1269 
1270 
1271 
1272 
1273 

1274 
1275 


TWe 


Release  of  Captive-Reared  Mallards 

North  American  Wetlands  Conseivation  Act  Grant  Administration  Policies 


Regulation 

Identification 

Number 


1018-AI05 
1018-AI13 


United  States  Fish  and  Wildlife  Service— Proposed  Rule  Stage 


TWa 


General  Provisions  and  General  Permit  Procedures— 50  CFR  Part  13  

Seizure  and  Forfeiture  Procedures  —  50  CFR  Part  12 

Revisions  to  the  Federal  Aid  Administrative  Requirements 

U.S.  Proposals  for  CITES  Appendix  III;  Anwrican  Eel  

Humane  and  Healthful  Transport  of  WlkJ  Mammals,  Birds,  Reptiles  and  Amph«)ians  to  the  United  States  

Importation,  Exportation,  and  Transportation  of  Wildlife,  50  CFR  Part  14 

Endangered  and  Threatened  Wildlife  and  Plants;  Tibetan  Antelope 

Injurious  Wildlife;  Addition  of  the  Asian  Swamp  Eel - 

Endangered  and  Threatened  Wildlife  and  Plants;  Proposed  Redassification  of  the  Straight-Homed  Maikhor  Popu- 
lation of  the  Torghar  Region  of  Baluchistan,  Pakistan,  From  Endangered  to  Threatened  

Federal  Falconry  Standards  and  Falconiy  Pennitting  

Endangered  and  Threatened  Wildlife  and  Plants;  Defeting  the  Gu«  Coast  Distinct  Population  Segment  c«  the 
Brown  Pelican  Population  in  the  Southeastem  United  States 

Wild  Bird  Consenmtion  Act:  Review  of  Approved  List  of  Captive-Bred  Species  

Interagency  Guidance  for  the  Prescription  of  Fishways  Pursuant  to  Section  18  o(  the  Federal  Power  Ad  

Endangered  and  Threatened  Wildlife;  Establishment  of  a  Nonessential  Experimental  Population  of  2  Fishes  in 
Shoal  Creek,  Alabama  and  Tennessee  

Endangered  and  Threatened  Plants;  Redassiffcalion  of  the  Papery  WhWow-Wort,  Wireweed  and  Sandlace  From 
Endangered  to  Threatened • 

Endangered  and  Threatened  WikHife;  Removal  of  the  San  Marcos  Gambusia,  a  Fish,  From  the  LW  ol  Endangered 
and  Threatened  WikUife 

Endangered  and  Threatened  Plants;  Removal  of  the  Johnston's  Frankenia  From  the  List  of  Endangered  and 

Threatened  Plants  —  • 

Endangered  and  Threatened  Wildlife:  Redassifkiatton  of  the  Gila  Trout  From  Endangered  to  Threatened  

Endangered  and  Threatened  Plants;  Redassifkatton  of  the  Missouri  Bladder-Pod,  a  Plant,  From  Endangered  to 

Threatened " 

Export  of  Live  Alligators  - - - 

Eagle  Pennits:  New  Definitkxis,  Pennits  for  Inddental  Taking  of  BaU  Eagles  Necessary  To  Protect  Otfter  Interests 

in  Any  Partkxilar  Locality 

Marine  Mammals:  Incklental  Take  During  Specified  Activities  (Manatees)  ...» ~ 

Importatkxi  of  Exotk:  WiW  Birds  Into  the  United  States;  Adding  Blue-Fronted  Amazon  Panots  From  ArgenHrw's  Ap- 
proved Sustainable  Use  Management  Plan  to  the  Approved  List  of  Non-Captive  Bred  Species 

Marine  Mammals:  Incidental  Take  During  Specified  Activities  (Beaufort  Sea  Polar  Bear  and  Walnjs)  

Endangered  and  Threatened  WikJIHe  and  Plants;  Revistons  to  the  Regulatkxis  AppBcable  to  Penults  Issued  Under 

the  Endangered  Species  Act 

Endangered  and  Threatened  WikUife  and  Plants;  Designatfon  of  Crilkal  Habitat  for  Blackburn's  Sphinx  Moth  

Civil  Procedures,  50  CFR  Part  11  

Endangered  and  Threatened  Wildlife  and  Plants;  Redassifkatkxi  of  Two  Australian  Parakeets  From  Endangered 

to  Threatened  ■ " 

Endangered  and  Threatened  WikJIite  and  Plants;  Beluga  Sturgeon 

Conectkxisto  Rights-of-Way  Regulattons - - 

Endangered  and  Threatened  WikJIife  and  Plants;  Critfcal  Habitat  for  the  Ventura  Marsh  Milkvelch  

Endangered  and  Threatened  WikJIife  and  Plants;  Critfcal  Habitat  for  6  Guam  Species 

Endangered  and  Threatened  WikJIife  and  Plants;  Critkal  Habitat  for  Four  Fairy  Shrimp  and  1 1  Plants  in  California 

Migratory  Bird  Permits;  Regulatfcns  for  Managing  Resklent  Canada  Geese  Populatkxis  

Subsistence  Management  Regulatkxis  for  Publte  Lands  in  Alaska,  Subpart  C  and  Subpart  D-2004  Subsistence 

Taking  of  Fish  and  Shellfish  Regulatfcns 

Subsistence  Management  Regulations  for  PuWfc  Lands  In  Alaska.  Subpart  C— Nonrural  Determinations  ....: 

Migratory  Bird  Pemiits;  Regulations  for  Managing  Double-Crested  Cormorant  Damages 


Regulatwn 

Identiffcatkxi 

NumtMr 


1018-AC57 
1018-AC89 
1018-AE17 
1018-AF09 
1018-AF27 
1018-AF46 
1018-AF49 
1018-AF53 

1018-AGOO 
1018-AG11 

1018-AG40 
1018-AG64 
1018-AH42 

1018-AH44 

1018-AH51 

1018-AH52 

1018-AH53 
1018-AH57 

1018-AH59 
1018-AH65 

1018-AH74 
1018-AH86 

1018-AH89 
1018-AH92 

1018-AH93 
1018-AH94 
1018-AH97 

1018-AI04 
1018-AI11 
1018-AI12 
1018- AI21 
1018-AI25 
1018-AI26 
1018-A132 

1018-AI37 
1018-AI38 
1018-AI39 
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DOI 


Sequence 
Number 


1276 

1277 

1278 
1279 

1280 

1281 

1282 

1283 
1284 
1285 

1286 
1287 
1288 
1289 
1290 
1291 

1292 
1293 
1294 

1295 
1296 
1297 
1298 
1299 

1300 
1301 

1302 
1303 

1304 
1305 
1306 


Sequence 
Number 


1307 
1308 
1309 
1310 

1311 
1312 
1313 
1314 


United  States  Fish  and  WHdWe  Service— Proposed  Rule  Stage  (Continued) 


Trtie 


Endangered  and  Threatened  WikHife  and  Plants;  RecJassificatJon  of  the  Anrterican  Crocodile  From  Endangered  to 

T  hPoofonAd •■■ ••• • ......A... ...... 

Endangered  and  Threatened  WiWMe  and  Plants;  Listing  the  Southwest  Alaskan  Distinct  Population  Segment  oJ 

the  Northern  Sea  Otter • 

Endangered  and  Threatened  Wildlife  and  Plants;  Listing  the  Mountain  Plover  With  a  Special  Rule 

Endangered  and  Threatened  WildMe  and  Rants;  Designation  of  Critical  Habitat  for  the  Cactus  Femjginous  Pygmy 

dM 

Endangered  and  Threatened  Wildlife  and  Plants;  Designation  of  Critical  Habitat  for  the  Columbia-Klamath  Distinct 

Population  Segment  of  the  Bull  Trout  _ 

Endangered  and  Threatened  Wildlife  and  Plants;  Establishment  of  Nonessential  Experimental  Population  Status 
and  Reintroduction  of  16  Mussels,  1  Snail,  and  5  Fishes  in  Tennessee  

Implementation  Guidelines  for  Fiscal  Year  (FY)  2002  Landowner  Incentive  Program  (Non-Tribal  Portion)  for  States. 
Territories  and  the  District  of  Columt)ia 

Tribal  Wildlife  Grants  Program  Implementation  Guidelines  for  Fiscal  Year  (FY)  2002 

Tribal  Landowner  Incentive  Program  (T-LIP)  Implementation  Guidelines  for  Fiscal  Year  (FY)  2002  

Subsistence  Management  Regulations  for  Public  Lands  in  Alaska.  Subpart  C  and  Subpart  D  —  2003-2004  Sub- 
sistence Taking  of  WiWIife  Regulations 

2003-2004  Refuge  Specific  Hunting  and  Sport  Fishing  Regulations  - 

Migratory  Bird  Permits;  Eiderdown  From  Iceland  v 

Import  of  Polar  Bear  Trophies  From  Canada;  Finding  for  the  Gulf  of  Boothia  Population  

Endangered  and  Threatened  Wildlife  and  Plants;  Usting  the  California  Salamander  (Rangewide) 

Endangered  and  Threatened  WiWIife  and  Plants;  Designation  of  Critwal  Habitat  for  the  Desert  Yelk>whead 

Endangered  and  Threatened  WiWIife  and  Plants;  Designation  of  Critcal  Habitat  for  the  Southwestern  Wilk>w 
Flycatctier  

Endangered  and  Threatened  WiWIife  and  Plants;  Designation  of  Critkal  Habitat  for  the  San  Diego  Fairy  Shrimp  .... 

Endangered  and  Threatened  WiWWe  and  Plants;  Designation  of  Critical  Habitat  tor  the  California  Gnatcatcher  

Endangered  and  Threatened  Wildlife  and  Plants;  Designation  of  Critical  Habitat  for  9  Appalachian  Bivalves  (Fresh- 
water Mussels)  

Endangered  and  Threatened  WiWIife  and  Plants;  Designation  of  Critfcal  Habitat  for  Braun's  Rockcress  

Endangered  and  Threatened  Wildhfe  and  Plants;  Designatkxi  of  Critk»l  Habitat  for  the  Cumberiand  Elktoe  

Endangered  and  Threatened  Wildlife  and  Plants;  Designation  of  Critrcal  Habitat  for  Four  Appalachian  Mussels  

Endangered  and  Threatened  Wildlife  and  Plants;  Designation  of  Critical  Habitat  for  a  Plant,  the  Peirson's  Milkvetch 

Endangered  and  Threatened  Wikflife  and  Plants;  Designatkxi  of  Critkad  Habitat  for  a  Plant,  the  Une  Mountain 
Milkvetch  

Endangered  and  Threatened  WiWIife  and  Plants;  Delisting  of  a  Plant,  the  Arizona  Agave  

Endangered  and  Threatened  WiWIife  and  Plants;  Nonessential  Experimental  Population  of  the  l^orthem  Aptomado 
Fateon  

Endangered  and  Threatened  WiWMe  and  Plants;  Endangered  Status  for  the  Dugong  in  the  RepuWk:  of  Palau  

endangered  and  Threatened  WiWIife  and  Plants;  Endangered  Status  for  the  Sdmitar-Homed  Oryx,  Addax,  and 
Dama  Gazelle 

Endangered  and  Threatened  WiWIife  and  Plants;  Downlisting  the  Wood  Bison  From  Endangered  to  Threatened  .... 

Migratory  Bird  Subsistence  Han/est  in  Alaska;  Regulatkxis  for  the  Spring  and  Summer  2003  Season 

Safe  HartXK  Agreements  and  Candidate  Conservation  Agreements  With  Assurances;  Reviskjns  to  the  Regulatkxis 


Regulatkx) 

kJentifKatkxi 

Number 


1018-AI41 

1018-AI44 
1018-AI45 

1018-AI48 

1018-AI52 

1018-AI54 

1018-AI55 
1018-AI58 
1018-AI59 

1018-AI62 
1018- AI63 
1018-AI64 
1018-AI65 
1018-AI68 
1018-AI69 

1018-AI70 
1018-AI71 
1018-AI72 

1018-AI73 
1018-AI74 
1018-AI75 
1018-AI76 
1018-AI77 

1018-AI78 
1018-AI79 

1018-AI80 
1018-AI81 

1018-AI82 
1018-AI83 
1018-AI84 
1018-AI85 


United  States  Fish  and  Wildlife  Service— Final  Rule  Stage 


TiUe 


List  of  Migratory  Birds  • 

Convention  on  Intematkmal  Trade  in  Endangered  Species  (CITES) 

Endangered  and  Threatened  Wildlife  and  Plants;  Reclassifkaton  of  the  Gray  Wolf  in  Certain  Parts  of  Its  Range  . ... 
Endangered  and  Threatened  WiWIife  and  Plants;  Removal  of  the  Douglas  County,  Oregon.  Populatkxi  of  the  Co- 
lumbia White-Tailed  Deer  From  ttie  List  of  Endangered  and  Threatened  Species 

Importation  of  Captive-Bred  Exotic  Birds  Into  the  United  States  From  Breeding  Facilities  in  Other  Countries  

Polwy  for  Evahjatton  of  Consen/atkxi  Efforts  in  Endangered  Species  Dedskximaking 

Polk:y  on  General  Conservation  Permits  

Endangered  and  Threatened  Wildlife  and  Plants;  Delisting  the  Northern  Populatnn  of  the  Tidewater  Goby  


Regulation 

ldentifk:ation 

Number 


1018-AB72 
1018-AD87 
1018-AF20 

1018-AF43 
1018-AF44 
1018-AF55 
1018-AF63 
1018-AF67 


DOI 


SequerKe 
Number 


1315 
1316 

1317 
1318 
1319 
1320 

1321 
1322 
1323 
1324 
1325 
1326 

1327 
1328 

1329 
1330 

1331 

1332 

1333 
1334 
1335 

1336 

1337 

1338 

1339 
1340 
1341 
1342 
1343 

1344 

1345 

1346 

1347 
1348 
1349 
1350 
1351 
1352 
1353 

1354 
1355 


United  States  Fish  and  Wildlife  Service— Final  Rule  Stage  (Continued) 


T«to 


U.S.  Proposals  for  CITES  Appendix  III;  Certain  Turtle  Species - 

Endangered  and  Threatened  WiWIHe  and  Plants;  DetemiinatkMi  of  Endangered  Status  and  Desigr)atk)n  of  Crittoal 
Habitat  for  the  GHa  Chub •-• 

Endangered  and  Threatened  Wildlife  and  Plants;  Delisting  of  the  Hoover's  Wooly-Star - 

Natkxial  WiWIife  Refuge  System;  Mission,  Goals,  and  Purposes 

Injurious  WiWIife  -  Addition  of  Black  Carp 

Endangered  and  Threatened  WiWIife  and  Plants;  Detenninattons  of  Whether  Designatk>n  of  CritKal  Habitat  Is  Pru- 
dent for  81  Plants  and  Proposed  Designations  for  76  Plants  From  Kauai  and  Niihau.  Hawaii 

Endangered  and  Threatened  Wildlife  and  Plants;  Critkal  Habitat  for  the  Purple  Amole 

Endangered  and  Threatened  WiWIife  and  Plants;  Critkal  Habitat  for  Three  Coastal  California  Plants  

Endangered  and  Threatened  WiWIife  and  Plants;  Critk»l  Habitat  for  the  Keek's  Checkemialk>w 

Endangered  and  Threatened  Wildlife  and  Plants;  Critical  Habitat  for  the  Baker's  Lartcspur  and  the  Yellow  Lartcspur 

Endangered  and  Threatened  Wildlife  and  Plants;  CritKal  Habitat  for  the  Otay  Tarplant 

Endangered  and  Threatened  WiWIife  and  Plants;  Designatton  of  Critkal  Habitat  for  Two  Cave  Invertebrates  from 

Kauai ; 

Endangered  and  Threatened  WiWIife  and  Plants;  Critfcal  Habitat  for  58  Plants  in  Hawaii  < 

Endangered  and  Threatened  WiWIife  and  Plants;  Detenninatkjns  of  Whether  Designatton  of  Critteal  Habitat  Is  Pru- 
dent for  20  Plants  and  Re-Proposed  Designations  for  32  Plants  From  Motokai,  Hawaii 

Endangered  and  Threatened  WiWIife  and  Plants;  Critfcal  Habitat  for  Plants  of  the  Northwest  Islands.  Hawaii  

Endangered  and  Threatened  Wildlife  and  Plants;  Detemiinations  of  Whether  Designatton  of  Critteal  Habitat  Is  Pru- 
dent for  8  Plants  and  Reproposed  Designattons  tor  18  Plants  From  Lanai,  Hawaii 

Endangered  and  Threatened  Plants;  Removal  of  the  Tmckee  Barbeny  From  the  List  of  Endangered  and  Threat- 


Regutatton 

Identifteatton 

Number 


ened  Plants 


Endangered  and  Threatened  WiWIife;  ReoKwal  of  the  Guam  Broadbill  and  Mariana  Mallard  From  the  List  of  En- 
dangered and  Threatened  WiWIife  :. •• 

Additton  of  the  Basking  Shark  and  the  Stag  Beetle  to  Appendix  III  Under  aiES 

Audit  Resolutton  Poltey • •"™ 

Endangered  and  Threatened  Wildlife  and  Plants:  Reproposed  Detenninattons  of  Pnidency  and  Proposed  Designa- 
tions of  Critteal  Habitat  for  Plants  From  Maui  and  Kahodawe,  Hawaii  

Endangered  and  Threatened  WiWIife  and  Plants;  Reopening  of  Comment  Period  on  the  Threatened  Status  of  the 
Sacramento  Splittail  (Pogontehthys  MacrolepWotis)  

Endangered  and  Threatened  Wildlife  and  Plants;  Proposed  Endangered  Status  for  Polygonum  Htekmanii  (Scotts 
Valley  Polygonum) 

Endangered  and  Threatened  Wildlife  and  Plants;  Establishment  of  Prolectton  Areas  for  the  West  Indian  Manatee 

in  Florida 

Migratory  Bird  Permits;  Regulattons  Governing  Rehabilitation  Activities  

Endangered  and  Threatened  Wildlife  and  Plants;  Designatton  of  Critteal  Habitat  for  the  Rto  Grande  Silvery  Minnow 

PuWte  Nottee  for  CITES  Appendix  III  Usting  of  Spanish  Cedar  and  Bigleaf  Mahogany  by  the  Government  of  Penj 

Migratory  Bird  Hunting  and  Pemiits;  Regulattons  for  Managing  Han/est  of  Light  Goose  Populattons 

Additton  by  Indonesia  of  Ramin  to  Appendix  III  Under  the  Conventton  on  Intematkxial  Trade  in  Endangered  Spe- 
des  of  Wild  Fauna  and  Ftora  t - 

Subsistence  Management  Regulattons  for  PuWte  Lands  in  Alaska.  Subpart  C  and  Si*part  D-2003  SubeWence 
Taking  of  Fish  and  Shellfish  Regulattons 

Endangered  and  Threatened  WiWIife  and  Plants;  Removal  of  the  Tinian  Monarch  Flycatcher  From  the  Ust  of  En- 
dangered and  Threatened  Species 

Endangered  and  Threatened  WiWIife  and  Plants;  Listing  and  Designatton  of  Critteal  Habitat  for  Three  Snails  and 
One  Amphipod •" 

Endangered  and  Threatened  WiWIife  and  Plants;  Emergency  Usting  of  the  Pygmy  Rabbit 

Endangered  and  Threatened  Wildlife  and  Plants;  Critteal  Habitat  for  the  Topeka  Shiner 

Endangered  and  Threatened  Wildlife  and  Plants;  Critical  Habitat  for  the  Gulf  Sturgeon  _ 

Endangered  and  Threatened  WiWIife  and  Plants;  Critteal  Habitat  for  103  Oahu.  Hawaii,  Plants 

Endangered  and  Threatened  WiWIHe  and  Plants;  Critteal  Habitat  for  Five  Carbonate  Plants  in  CaWomia  

Endangered  and  Threatened  Wildlife  and  Plants;  Usting  of  the  Island  Fox  

Subsistence  Management  Regulattons  for  PuWte  Lands  in  Alaska,  Subpart  D;  Subsistence  Taking  of  Fish.  Cus- 
tomary Trade •""• '""""T 

Migratory  Bird  Hunting;  Approval  of  Tungsten-lron-Ntekel-TIn  Shot  as  Nontoxfc  for  Hunting  Watertowrt  and  Coots  ... 

Endangered  and  Threatened  WiWIife  and  Plants;  Usting  of  Cook's  Lomatlum  and  Large-Ftowered  Woolly 
Meadowfoam  • 


1018-AF69 

1018-AG16 
1018-AG41 
1018-AQ46 
1018-AG70 

1018-AG71 
1018-AG75 
1018-AG88 
1018-AG93 
1018-AG96 
1018-AHOO 

1018-AH01 
1018-AH02 

1018- AH08 
1018-AH09 

1018tAH10 

1018-AH47 

1018-AH50 
1018-AH66 
1018-AH69 

1018-AH70 

1018-AH73 

1018-AH76 

1018-AH80 
1018-AH87 
1018- AH91 
1018-AH99 
1018-AI07 

1018-AIOe 

1018-AI09 

1018-AI14 

1018-AI15 
1018-AI17 
1018-AI20 
1018-AI23. 
1018-A124 
1018-AI27 
1018-AI28 

1018-AI31 
1018-AI33 

1018-AI43 
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United  States  Fish  and  Wildlife  Service— Final  Rule  Stage  (Continued) 


Sequence 
Number 


1356 

1357 

1358 
1359 
1360 
1361 

1362 


1363 


1364 
1365 
1366 
1367 

1368 

i: 


1370 

1371 
1372 
1373 
1374 

1375 

1376 

1377 

1378 
1379 

1380 
1381 
1382 

1383 
1384 


Endangered  and  Threatened  Wildlrte  and  Rants:  Designation  of  Critical  Habitat  for  the  Preble's  Meadow  Junriping 

Mouse  

Endangered  and  Threatened  Wildlife  and  Plants;  Designation  of  Critical  Habitat  for  9  Invertebrate  Species  in  Bexar 

County.  Texas 

Endangered  and  Threatened  Wildlife  and  Plants;  Listing  the  Slickspot  Peppergrass 

Endangered  and  Threatened  Wildlife  and  Plants;  Listing  the  Rat-Tailed  Homed  Lizard 

Fiscal  Year  2002  Private  Stewardship  Grants  Program;  Program  Implementation  

Endangered  and  Threatened  Wildlife  and  Plants;  Establishment  of  a  INJonessential  Experimental  Population  of  the 

Black-Footed  Fenet  in  South-Central  South  Dakota  

Endangered  and  Threatened  WikJIife  and  Plants;  Listing  the  Sonoma  County  Distinct  Population  Segment  of  the 

California  Tiger  Salamander  as  Endangered 


Regulation 

Identification 

Number 


1018-A146 

1018- AI47 
1018-AI50 
J018-AI51 
1018-AI56 

1018-AI60 

1018-AI61 


United  States  Fish  and  Wildlife  Service— Long-Term  Actions 


Migratory  Bird  Permits;  Spedfk:  Permit  Proviskxis;  Import  and  Export  Permits;  Banding  or  Maridng  Permits;  and 

Scientific  Collecting  Permits  —: 

Migratory  Bird  Permits;  Introduction,  General  Requiremerrts  and  Exceptions  

Implementation  of  the  1994  Amendments  to  the  Marine  Mammal  Protectkxi  Act 

Endangered  and  Threatened  WikJIife  and  Plants;  Delisting  of  the  BakJ  Eagle  Throughout  the  Lower  48  States  

Taking  of  Marine  Mammals  by  Level  B  Harassment;  Issuance  of  General  Authorizatkxi  for  Scientifk:  Research  and 

Permits  for  Photography.  Educational,  and  Commercial  Purposes 

Endangered  and  Threatened  Wildlife  and  Plants;  Establishment  of  a  Special  Rule  for  the  Canada  Lynx  

Endangered  and  Threatened  WiWIife  and  Plants;  Proposed  Endangered  Status  for  Three  Plants  From  the  Mariana 

Islands  and  Guam  

Endangered  and  Threatened  WiWIife  and  Plants;  Endangered  Status  for  12  Species  of  Pteture-Wing  Ries  From 

the  Hawaiian  IslarKJs  • 

Migratory  Bird  Permits;  Take  of  Migratory  Birds  by  Federal  Agencies 

Endangered  and  Threatened  Wildlife  and  Plants;  Listing  of  the  Miami  Blue  Butterfly  

Endangered  and  Threatened  Wildlife  and  Plants;  Detemiination  of  Critical  Habitat  for  the  Scateshell  Mussel 

Endangered  and  Threatened  Wildlife  and  Plants;  Listing  of  the  Sacramento  Mountains  Checkerspot  Butterfly  and 

Proposed  Designatkxi  of  CritKal  Habitat  : 

Endangered  and  Threatened  Wtkllife;  Removal  of  Four  Ash  Meadow  Species  From  the  List  of  Endangered  and 

Threater>ed  Wildlife  and  Plants  

Endangered  and  Threatened  Wildlife;  Reclassification  of  the  Marianna  Emit  Bat  on  Guam  From  Endangered  to 

Threatened 

Endangered  and  Threatened  Wildlife  and  Plants;  Listing  the  Dolly  Varden  as  a  Threatened  Species  in  Washington 

Due  to  Similarity  of  Appearance  to  Bull  Trout .y — 

Migratory  Bird  Permits;  Regulations  Governing  Education;  50  CFR  21   ..... 

Endangered  and  Threatened  Wikllife  and  Plants;  Establishment  of  a  Nonessential  Experimental  Populatkxi  of  Griz- 
zly Bears  in  ttie  Bitterroot  Area  of  Idaho  and  Montana;  Removal  of  Regulations 

Endangered  and  Threatened  Wildlife  and  Plants;  Listing  of  the  Rota  Bridled  White-Eye  1 

Endangered  and  Threatened  Wildlife  and  Plants;  Reclassificatkxi  of  the  Gray  Bat  From  Endangered  to  Threatened 
Endangered  and  Threatened  WikJIife  and  Plants;  Designation  of  Critical  Habitat  for  the  Southwestern  Wiltow 

Flycatcher  

Endangered  and  Threatened  Wildlife  and  Plants;  Conservation  Education;  50  CFR  17.21   _ 

Endarigered  and  Threatened  Wildlife  and  Plants;  Permits  for  Foreign  Listed  Species  _....„„ 


1018-AE63 
1018-AE64 
1018-AE72 
1018-AF21 

1018-AF26 
1018-AF40 

1018-AG09 

1018-AG23 
1018-AG56 
1018-AH30 
1018-AH35 

1018-AH40 

1018-AH49 

1018-AH55 

1018-AH68 
1018-AH71 

1018-AI03 
1018-AI16 
1018-AI40 

1018-AI49 
1018-AI66 
1018-AI67 


1385 
1386 


United  States  Fish  and  Wildlife  Service— Completed  Actions 


Reclassification  of  the  Vicuna  From  Endangered  to  Threatened  With  a  Special  Rule 
Iniurious  WiWNte;  Additkxi  of  BrusfvTailed  Possum 


1018-AE04 
1018-AE34 
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United  States  Fish  and  Wildlife  Service— Completed  Actions  (Continued) 


1387 
1388 
1389 
1390 

1391 
1392 

1393 
1394 
1395 

1306 

1397 

1398 

1399 

1400 

1401 
1402 
1403 
1404 

1405 

1406 

1407 
1408 
1409 

1410 
1411 


Endangered  and  Threatened  WikMife  and  Plants;  Prebles  Meadow  Jumping  Mouse:  Special  Rule  

Endangered  and  Threatened  WiWIife  and  Plants;  Listing  the  Chiricahua  Leopard  Frog  With  a  Special  Rule 

Administration  of  the  Nattonal  Coastal  Wetlands  Conservatkxi  Grant  Program 

Endangered  and  Threatened  Wikllife  and  Plants:  Endangered  Status  for  Southern  CaMomia  Distinct  Vertebrate 

Populatton  Segment  (DPS)  of  Mountain  YeHow-Legged  Frog 

Endangered  and  Threatened  WiWIife  and  Plants;  Endangered  Status  for  San  Diego  Ambrosia 

Endangered  and  Threatened  Wikllife  and  Plants:  Establishment  of  Nonessential  Experimental  Populations  for  Four 

Fishes:  Duskytail  Darter,  Smoky  Madtom,  Yeltowfin  Madtom,  and  Spotfin  Chub 

Endangered  and  Threatened  WikJIife  and  Plants;  Critk»l  Habitat  for  the  Santa  Cruz  Tarplant 

Endangered  and  Threatened  Wikllife  and  Plants:  Critk»l  Habitat  for  Kneeland  Prairie  Pennycress 

Endangered  and  Threatened  WikJIife  and  Plants;  Designatton  of  Critnal  Habitat  for  Chorizanthe  Pungens  var. 

Pur>gens  (Monterey  Spinefk»wer)  

Endangered  and  Threatened  WiMKfe  and  Plants;  Pnidency  and  Critical  Habitat  for  a  MoHusk,  the  Carolina 

Heelsplitter 


Endangered  and  Threatened  WikJIife  and  Plants;  Pnidency  and  Critkal  Habitat  Designatton  for  a  MoHusk.  the  Ap- 
palachian EHdoe  

Endangered  and  Threatened  Plants;  Removal  of  the  Robin's  Cinque  >il  From  the  List  of  Endangered  and  Threat- 
ened Species 

Endangered  and  Threatened  Wikftfe  and  Plants:  Designatkxi  ct  Crii  cal  Habitat  for  Potygonum  Htatonanii  (Scotts 
Valley  Polygonom)  and  Chorizanthe  Robusta  var.  Hartwegii  (Scotts  Valley  Spineftower)  

Endar>gerBd  and  Threatened  WikJIife  and  Plants;  Designatkxi  of  Critfcal  Habitat  for  Chorizanthe  Robusta  var. 
Robusta  (Robust  Spineftower) 

Subsistence  Management  Regulattons  for  PuWk:  Lands  in  Alaska,  Subparts  A  and  B  

Procedures  for  Establishing  Spring/Summer  Subsistence  Harvest  Regulattons  for  Migratory  Birds  

Endangered  and  Threatened  WikJIife  and  Plants;  Designatton  of  Crittoal  Habitat  for  Newcomb's  Snail  

Endangered  and  Threatened  Wikllife  and  Plants;  Designatton  of  Crittoal  Habitat  for  the  Great  Plains  Breeding  Pop- 
ulatton  of  the  Piping  Plover  - 

Endangered  and  Threatened  WiklIHe  and  Plants:  Retentton  of  Threatened  Status  lor  Argali  in  Kyrgyzstan,  Mon- 
golia, and  Tajikistan 

Subsistence  Management  Regulatk>ns  for  PuWfc  Lands  in  Alaska.  Subpart  C  and  Subpart  D-2002-2003  Subsist- 
ence Taking  of  Wikllife  Regulations 

Endangered  and  Threatened  Wildlife  and  Plants;  Emergency  Listing  of  the  Carson's  Wandering  Skipper  

Endangered  and  Threatened  WikJIife  and  Plants;  Emergency  Listing  of  the  Tumbling  Creek  Cavesnail 

Migratory  Bird  Hunting;  Proposed  2002-2003  Migratory  Game  Bird  Hunting  Regulattons  (Preliminaiy)  With  Re- 
quirements for  Indian  Tribal  Proposals  ; •; 

2002-2003  Refuge-Specific  Hunting  and  Sport  Fishing  Regulattons 

Injurious  Wildlife  Species;  Snakeheads '■ •• — • 


Regulation 

Identification 

Number 


1018-AF30 
1018-AF41 
1018- AF51 

1018-AF83 
1018- AF86 

1018-AF96 
1018-AG73 
1018-AG92 

1018-AH04 

1018- AH31 

1018-AH33 

1018-AH56 

1018-AH82 

1018-AH83 
1018-AH85 
1018-AH88 
1018-AH95 

1018-AH96 

1018-AI02 

1018-AI06 
1018-AI18 
1018-AI19 

1018-AI30 
1018-AI34 
1018-AI36 


United  States  Fish  and  Wildlife  Service— Discontinued  Entries 


Regulatton 

Identiftoatton 

Number 


1018-AF45 

1018-AF71 

1018-AH54 

1018-AH78 

1018-AH81 
1018-AI42 

1018-AI53 


Endangered  and  Threatened  WikJIife  and  Plants;  Listing  and  Special  Rule 
for  the  Coastal  Cutthroat  Trout 

Endangered  and  Threatened  Wikllife  and  Plants:  Special  Rule  for  Bull  Trout 
in  Washington  State 

Endangered  and  Threatened  Wikllife;  Establishment  of  a  Nonessential  Ex- 
perimental Populatton  of  the  Black-Footed  Ferret  in  Wyoming 

Export  of  Caviar  Labeling  of  Sturgeon  and  Paddlefish  (Acipenseriformes) 
Caviar  Contair>ers  Intended  for  Intematkxial  Trade;  50  CFR  23 

Nattonal  Wikllife  Refuge  System:  Reserved/Excepted  Rights  Management 

Endangered  and  Threatened  Wikllife  and  Plants;  Redassiftoatton  of  the 
Schaus  Swallowtail  Butterfly  From  Endangered  to  Threatened 

Federal  Ato  in  Sport  Fish  Restoratton  Program;  Recreattonal  Boating  Access 


07/05/2002 

06/21/2002 

08/23/2002 

08/13/2002 

08/06/2002 
08/21/2002 

08/09/2002 


Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Wittxlrawn 
Withdrawn 

Withdrawn 
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Sequence 
Number 


1412 
1413 
1414 
1415 
1416 
1417 
1418 
1419 
1420 
1421 
1422 
1423 
1424 
1425 
1426 
1427 
1428 
1429 


Sequence 
Number 


1430 
1431 
1432 

1433 


National  Park  Service— Proposed  Rule  Stage 


Title 


Vehicles  and  Traffic  Safety;  Operating  Under  the  Influence  of  Alcohol  or  Dmgs 

Procedures  for  State,  Tribal,  and  Local  Govemnient  Historic  Preservation  Programs 

Commercial  Use  Authorizations 

Glen  Canyon  National  Recreation  Area;  Personal  Watercraft  

Lake  Mead  National  Recreation  Area;  Personal  Watercraft 

Big  Thicket  National  Preserve;  Personal  Watercraft  

Pictured  Rocks  Natkxial  Lakeshore;  Personal  Watercraft 

Fire  Island  National  Seashore;  Personal  Watercraft 

Gateway  National  Recreation  Area;  Personal  Watercraft  

Bighorn  Cemyon  Natkxial  Recreation  Area;  Personal  Watercraft 

Lake  Meredith  Recreation  Area;  Personal  Watercraft 

Chk^kasaw  Recreatkxi  Area;  Personal  Watercraft 

Curecanti  Recreation  Area;  Personal  Watercraft 

Amistad  Recreation  Area;  Personal  Watercraft - 

Lake  Roosevelt  Recreation  Area;  Personal  Watercraft  

Native  American  Graves  Protection  and  Repatriation  Act;  Future  ApplKability 

Boating  and  Water  Use  Activities  

Disposition  of  Culturally  Unklentifiabte  Human  Remains  


National  Park  Servk:e — Final  Rule  Stage 


Title 


Regulation 

Identifk^ation 

Number 


1024-AC69 
1024-AC79 
1024-AC85 
1024-AC90 
1024-AC9i 
1024-AC92 
1024-AC93 
1024-AC94 
1024-AC95 
1024-AC96 
1024-AC97 
1024-AC98 
1024-AC99 
i024-AD00 
1024-AD01 
1024- ADOS 
1024-AD07 
1024- AD08 


Native  American  Graves  Protection  and  Repatriation  Act  Regulatnns;  Civil  Penalties  

Assateague  Island  National  Seashore;  Personal  Watercraft 

Yellowstone  National  Parte,  Grand  Teton  Natkxial  Parte,  John  D.  Rockefeller  Memorial  Partway  Winter  Use  Regu- 

latkxis 

Snowmobile  Regulatkjns;  Yeltowstone  and  Grand  Teton  Natk)nal  Parte  and  John  D.  Rockefeller  Memorial  Part<- 

way  (Rag  Plan  S«|  No.  75) 


Regulation 
kJentifKatkM) 
Number     • 


1024-AC84 
1024-AD02 

1024-AD06 

1024-AD09 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

National  Park  Service — Long-Tenn  Actions 


Sequence 
Number 


1434 

1435 

1436 


Title 


Special  Regulatkxis  of  the  Natk>nal  Parte  System;  ReKgkXiS  Ceremonial  Collection  of  Gokten  Eaglets  in  Wupatki 

Natk)nal  Monument 

Virgin  IslarxJs  Coral  Reef  f^atkxial  Monument;  Special  Regulatkxis  

Gokten  Gate  ltotk)nal  Recreatkxi  Area;  Special  Regulatkxis 


Reguiatkxt 

Iderrtifkatkxi 

Number 


1024-AC86 
1024-AC89 
1024-AD03 


National  Park  Servk:e— Discontinued  Entries 

Reguiatkxi 

ldentifk:ation 

Number 

Title 

Date 

Comments 

1024-AC74 
10e4-AD04 

Wortd  Heritage  Conventkxi 

Dry  Tortugas  National  Parte;  Speaal  IRegulations 

07/25/2002 
07/25/2002 

of  entire  part  to  occur  within 
two  years. 
Withdrawn  -  Rulemaking  au- 
thority in  the  Parte  under 
legal  challenge. 
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1437 
1438 
1439 
1440 


1441 
1442 
1443 
1444 
1445 
1446 
1447 
1448 


1449 
1450 
1451 
1452 


Bureau  of  Indian  Affairs — Proposed  Rule  Stage 


Inigatkxi  Projects  and  Systems 
Indian  Electrk:  Power  Utilities  .... 

Buy  Indian  Act  Regulatkms 

Tribal  Revenue  Alkx:ation  Plans 


Bureau  of  Indian  Affairs — Final  Rule  Stage 


Bureau  of  Indian  Affairs— Coinpleted  Actions 


Bureau  of  Indian  Affairs— Discontinued  Entries 


Regulation 

Identificatkm 

Number 


1076-AE21 
1076-AE22 
1076-AE23 
1076-AE25 


TWe 


Appeals  of  Administrative  Actkms 

Trust  Funds  for  Tribes  and  Indivklual  Indians 

Leases  and  Permits 

Probate  of  Indian  Estates  Except  for  Members  of  the  Five  Civilized  Tribes 


Date 


06/01/2002 
06/01/2002 
06/01/2002 
06/01/2002 


1076-AD44 
1076-AD45 
1076-AE07 
1076-AE24 


Indian  Business  Devetopment  Program 

Certifwates  of  Degree  of  Indian  Blood '• 

Arrangement  With  States.  Territories,  or  Other  /Agencies  for  Refief  o»  Distress  and  Social  Weltare  of  Indians 

Alaska  Resupply  Operatton 

Proteclkxi  of  Products  of  Indian  Art  and  Craftsmanship  .* 

Indian  Reservatton  Roads  Program , 

Trust  Management  Reform:  Repeal  of  Outdated  Rules — 

Technnal  /Vmendments  to  Housing  Improvement  Program  Regulations 


1076-AD70 
1076-AD97 
1076-AD98 
1076-AE04 
1076-AE16 
1076-AE17 
1076-AE20 
1076-AE31 


Indian  School  Equallzatton  Program  —  Proviskxis  for  Exceptkwial  Chiklren 

Adult  Educatk>n  Program  

Indian  ReservatkJn  Roads  —  FY  2002  Funds  Distribution -.... 

Courts  of  Indian  Offenses  —  Santa  Fe  


1076-AE14 
1076-AE29 
1076- AE32 
1076-AE33 


Comments 


Withdrawn  -  No  further  actkm 

will  be  taken  at  this  time. 
Withdrawn  -  No  further  actkw 

scheduled. 
Withdrawn  -  No  further  actkxi 

scheduled. 
Withdrawn  -  No  further  acton 

will  be  taken. 


Minerals  Management  Servtee— Proposed  Rule  Stage 


1453 
1454 
1455 
1456 
1457 
1456 
1459 


Late  and  Overpayment  Interest  

Takes  vs.  Entitlements  Reporting  

Accounting  Relief  for  Marginal  Properties 

Prepayment  of  Royalties 

Incktent  Reporting 

Royalty  Relief  Terms -... 

MMS  Hearings  and  lnyestigatk>ns  


Reguiatkxi 

ldentifk:atkxi 

Number 


1010-AC27 
1010-AC29 
1010-AC30 
1010-AC31 
1010-AC57 
1010-AC58 
1010-AC79 
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Minerals  Management  Service— Proposed  Rule  Stage  (Continued) 


Sequence 
Number 


1460 
1461 
1462 
1463 
1464 
1465 
1466 
1467 
1468 
1469 


TWe 


Appeals  of  Minerals  Management  Service  Orders 

Dealing  With  Sustained  Casing  Pressure 

Definition  of  Control 

Documents  Incorporated  by  Reference  —  API  RP  14F  and  API  510  , 

Reporting  Anf>endments •• 

Rights-of-Use  and  Easements  and  P^ine  Rights-of-Way 

Blowout  Prevention  for  Production  Tree  Coiled  Tubing  Workover  Operations  

Data  Release  and  Definitions  

R^ief  or  Reduction  in  Royalty  Rates  —  Deep  Gas  Provisions  (Rag  Plan  S«q  No.  76) 
Reduction  to  Royally  Relief  in  Special  Circumstances 


Regulation 

Identification 

Number 


1010-AC80 
1010-AC83 
1010-AC88 
1010-AC89 
1010-AC90 
1010-AC91 
1010-AC96 
1010-AC99 
1010-AD01 
1010-AD02 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Registar 

Minerals  Management  Service — Final  Rule  Stage 


Sequence 
Number 


1470 
1471 
1472 

1473 
1474 
1475 
1476 
1477 

1478 


Title 


Oil  and  Gas  Drilling  Operations  

Plans  and  information  

Oil  and  Gas  and  Sulphur  Operations  in  the  Outer  Continental  Shelf— Safety  Measures  and  Procedures  for  Pipeline 
Modifications  and  Repairs 

Proprietary  Terms  and  Data  Disclosure 

Documents  Incorporated  by  Reference  —  API  Specification  2C  

Documents  Incorporated  by  Reference  for  Offshore  Floating  Production  Facilities  

Outer  Continental  Shelf  Oil  and  Gas  Leasing  —  Clarifying  Amendments  

Document  Incorporated  by  Reference— API  510 — Pressure  Vessel  Inspection  Code:  Mainteruince  Inspection,  Rat- 
ing, Repair,  and  Afteration 

Valuation  of  Oil  from  Indian  Leases  (Rag  Plan  Saq  No.  77) 


Regulation 

Identification 

Number 


1010-AC43 
1010-AC47 

1010-AC75 
1010-AC81 
1010-AC82 
1010-AC85 
1010-AC94 

1010-AC95 
1010-ADOO 


References  in  tx>idface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Raglstar. 

Minerals  Management  Sen/ice — Completed  Actions 


1479 
1480 
1481 
1482 
1483 
1484 


Prospecting  for  Minerals  Other  Than  Oil,  Gas.  and  Sulphur  in  the  Outer  Continental  Shelf  

Decommissioning  Activities 

Deep  Water  Royalty  Relief  for  Outer  Continental  Shelf  Oil  and  Gas  Leases  Issued  After  2000 

Technical  Amendments 

Suspension  of  Operations  for  Exploration  Under  Salt  Sheets  

Documents  Incorporated  by  Referertce  -  API  RP  14C 


1010-AC48 
1010-AC65 
1010-AC71 
1010-AC87 
1010-AC92 
1010-AC93 


Office  of  Surface  Mining  Reclamation  and  Enforcement — Proposed  Rule  Stage 


SequerKe 
Number 


1485 
1486 
1487 
1488 


Abandoned  Coal  Refuse  Sites — Title  I 

Revegetation  

Placement  of  Excess  Spoil  

Financiat  Assurances  


Regulation 

Identification 

Number 


1029-AB70 
1029-AC02 
1029-AC04 
1029-AC05 
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Office  of  Surface  Mining  Reclamation  and  Enforcement— Final  Rule  Stage 


Sequertce 
Number 


1489 
1490 


TMIe 


Indian  Lands 

Abandoned  Mine  Land  Reclamation  Notices 


Regulation 

Identification 

Numt)er 


1029-AB83 
1029'AB9g 


Office  of  Surface  Mining  Reclamation  and  Enforcement— Discontinued  Entries 


Regulation 

Identification 

Number 

1029-AB79 

1029-AB92 


Sequence 
Number 


1491 


1492 
1493 
1494 


1495 
1496 
1497 
1498 
1499 
1500 
1501 
1502 


1503 
1504 
1505 
1506 
1507 
1508 


Tito 


Contemporaneous  Reclamation 
Emergency  Action  Plans— Impoundments 


Date 


06/01/2002 
08/01/2002 


Comments 


Withdrawn  No  further  action 
will  be  taken  at  this  time. 

Withdrawn  -  No  furtt>er  action 
wHI  be  taken  at  this  time. 


Bureau  of  Reclamation— Proposed  Rule  Stage 


TMe 


Authorizatkxi  of  Law  Enforcement  Officers  at  Reclamatkxi  Facilities 


Bureau  of  Reclamation— Rnal  Rule  Stage 


Acreage  Limitatton 

Trespass  on  Reclamation  Lands  and  Facilities 

Public  Conduct  on  Reclamatk>n  Lands  and  Protects 


Bureau  of  Land  Management— Proposed  Rule  Stage 


Bureau  of  Land  Management — Final  Rule  Stage 


Regulatkxi 

IdentificatkMi 

Number 


1006-AA42 


Regulatkxt 

IdentifKatkxi 

Number 


1006-AA43 
1006-AA44 
1006-AA45 


Sales— Federal  Land  Policy  and  Management  Act 

Desert  Land  Entries  

Disposal  of  Resewed  Minerals  Under  the  Stock  Raising  Homestead  Act 

Mineral  Patent  Applicatkxis;  Adverse  Claims,  Protests,  and  Conflkrts  

Conservatkm;  HeUum  Leasing  

Grazing  Administratkx>— Exclusive  of  Alaska 

Permits  for  Recreation  on  PublK  Lands  

Wiktemess  Management - 


Regulation 

Iderrtificatkxi 

Number 


1004-AB77 
1004-AC56 
1004-AC59 
1004-AD32 
1004-AD35 
1004-AD42 
1004-AD45 
1004-AO54 


Cost  Recovery:  Mineral  Filings  and  Operatk>ns  

Rights-of-way,  Principles  and  Procedures;  Rights-of-Way  Under  the  Mineral  Leasing  Act 

Indian  AHotments 

Use  Authorizations  (Recreatkxi)  • 

Location  Recording  and  Maintenance  of  Mining  Claims  and  Sites 

Coal  Management:  Noncompetitive  Leases;  Managenwit  Provistons  and  Limitattons 


Regulation 

UleimicaMon 

Number 


1004-AC64 
1004-AC74 
1004-AC77 
1004-AD25 
1004-AD31 
1004-AD43 
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Sequence 
Number 


1509 
1510 
1511 
1512 


Sequence 
Nurriber 


1513 
1514 
1515 
1516 
1517 
1518 
1519 
1520 
1521 


Bureau  of  Land  Management— Final  Rule  Stage  (Continued) 


Title 


WiWemess  Management - 

Disclaimers  of  Interest 

RIghts-of-Way  Under  ttie  Mineral  Leasing  Act;  Timing  ol  Approvals 

Oil  and  Gas  Leasing  Operations;  Bonding  

Bureau  of  Land  Management— Long-Tenn  Actions 


Title 


Office  of  the  Secretaiy— Final  Rule  Stage 


Regulation 

Identification 

Number 


1004-AO46 
1004-AD50 
1004-AD55 
1004-AO56 


Leases.  Permits,  and  Easements  

Coalbed  Methane  Development - 

Carey  Act  Grants • 

Oil  and  Gas  Leasing  and  Operations  ~ 

Appeals  Procedures;  Hearings  Procedures 

Hazardous  Materials  Compliance  

Supplementary  Rules  for  Puljlic  Demonstrations  at  Grand  Staircase-Escalante  National  Monument 

Surface  Management;  Segregated  or  Withdrawn  Lands 

Mining  Clairrfe  Under  the  General  Mining  Laws;  Surface  Management  - 

Bureau  of  Land  Management— Completed  Actions 


Regulation 

Identification 

Number 


1004-AB51 
1004-AC27 
1004-AC80 
1004-AC94 
1004-AC99 
1004-AD38 
1004-AD40 
1004-AD51 
1004-AD53 


Department  of  the  Interior  (DOI) 

Assistant  Secretary  for  Policy,  Management  and  Budget  (ASPMB) 


Proposed  Rule  Stage 


1226.  NATURAL  RESOURCE  DAMAGE 
ASSESSMENTS:  TYPE  B 
PROCEDURES 

Priortty:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Authority:  42  USC  9651(c) 

CFR  Citation:  43  CFR  11 

Legal  DaadNna:  None 

Atwtract:  CERCLA  and  the  Clean  Water 
Act  tdlow  natural  resource  trustees  to 
bring  a  claim  against  a  potentially 
responsible  party  for  resources  that 
have  been  injured  by  a  release  of  a 
hazardous  substance.  CERCLA  requires 


that  natural  resource  damage 
assessment  regulations  be  promulgated 
and  that  the  regulations  be  reviewed, 
and  revised  as  appropriate,  every  two 
years.  This  rulemaking  is  the  bieimial 
review  of  the  administrative  process  for 
conducting  assessments  as  well  as  the 
so-called  type  B  procedures  for 
determining  injury  and  damages 
through  scientific  and  economic 
studies.  This  rulemaking  will  also 
address  the  calculation  of  lost  non-use 
values  of  natural  resources,  in 
compliance  with  State  of  Ohio  v. 
Department  of  the  Interior,  880  F.2d 
432  (D.C.  Cir.  1989),  which  ordered  the 


Department  to  allow  for  the  assessment 
of  all  reliably  calculated  values  lost  as 
a  result  of  a  natutal  resource  injury. 

Tlmatabto: 


Action 

DM*          FR  Gila 

ANPRM 

07/16/96  61  FR  37031 

ANPRM  Comment 

09/16/96 

Period  End 

NPRM 

05AXV03 

NPRM  Comment 

07/00^03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  l.«veis  Affected: 

Undetermined 
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Proposed  Rule  Stage 


Agency  Contact:  Frank  DeLuise, 

Assessment  Program,  Department  of  the 

Interior,  Assistant  Secretary  for  Policy, 

Management  and  Budget,  Room  4449, 

1849  C  Street  N.W.,  Washington,  DC 

20240 

Phone:  202  208-4143 

RIN:  1090-AA29 

1227.  DEPARTMENT  HEARINGS  AND 
APPEALS;  SPECIAL  RULES 
APPUCABLE  TO  PUBLIC  LAND 
HEARINGS  AND  APPEALS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMlty:  43  USC  1201 

CFR  Citation:  43  CFR  4.401(c)(2);  43 
CFR  4.403  to  4.408;  43  CFR  4.414;  43 
CFR  4.415;  43  CFR  4.422(c)(2);  43  CFR 
4.450-5 

Legal  Deadline:  None 

Atwtract:  This  document  proposes  to 
amend  procediural  rules  governing 
hearings  and  appeals  in  public-lands 
cases.  The  amendments  are  necessary 
to  conform  the  rules  to  procedural 
practices  contained  in  decisions  of  the 
Interior  Board  of  Land  Appeals.  The 
amended  rules  would  provide  parties 
more  complete  information  and  more 
up-to-date  procedures  than  the  existing 
rules. 

Timetable: 


USC  374;  30  USC  1201  et  seq;  43  USC 
1201;  5  USC  571  to  583 
CFR  Citation:  25  CFR  15;  30  CFR  301; 
43  CFR  1850;  43  CFR  4 

Legal  Deadline:  None 

AlMtract:  This  proposed  rule  would 
amend  regulations  governing  case 
management  and  case  processing  by 
administrative  law  judges  in  OHA  field 
offices.  The  rules  are  necessary  to 
increase  efficiency  in  case  processing. 


Action 


Data 


FR  Cita 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/00/02 
02/00/03 

04/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Will  A.  Irwin, 
Administrative  Judge,  Department  of 
the  Interior,  Assistant  Secretary  for 
Policy,  Management  and  Budget, 
Interior  Board  of  Appeals,  4015  Wilson 
Blvd.,  Arlington,  VA  22203 
Phone:  703  235-3750 

RIN:  1090-AA68 


1228.  DEPARTMENT  HEARINGS  AND 
APPEALS;  PROCEDURES 
APPLICABLE  IN  ADJUDICATIONS 
BEFORE  THE  HEARINGS  DIVISION 

Priority:  Substantive,  Nonsignificant 

Legal  Autttortty:  25  USC  372;  25  USC 
373;  25  USC  373a;  25  USC  373b;  25 


Action 


FR  CHa 


NPRM  12AXV02 

NPRM  Comment  02/00A)3 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected: 
Undetermined 

Agency  Contact:  Charles  E.  Breecie, 
Deputy  Director,  Department  of  the 
Interior,  Assistant  Secretary  for  Policy, 
Management  and  Budget,  1849  C  Street 
N.W.,  Washington,  D    20240 
Phone:  703  235-381'' 

RIN:  1090-AA73 


Policy,  Management  and  Budget,  1849 
C  Street  N.W.,  Washington,  DC  20240 
Phone:  202  208-6431 

RIN:  1090^AA79 

1230.  DEPARTMENT  HEARINGS  AND 
APPEALS  PROCEDURES; 
PROCEDURES  APPLICABLE  IN 
INDIAN  PROBATE  HEARINGS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  25  USC  2;  25  USC 

331;  25  USC  372;  25  USC  373;  25  USC 

373a;  25  USC  373b:  25  USC  374;  25 

USC  9 

CFR  Citation:  43  CFR  4 

l.egal  Deadline:  None 

Atwtract:  This  proposed  rule  will 
revise  the  procedural  rules  for  the 
Hearings  Division  of  the  Office  of 
Hearings  and  Appeals  concerning 
probate  hearings.  Hearings  Division 
regulations  must  be  amended  to  reflect 
OHA  policy  changes,  new 
developments  in  probate  case  law,  and 
other  probate  developments. 


1229.  NONPROCUREMENT 

SUSPENSION  AND  DEBARMENT; 

DRUG-FREE  WORKPLACE  GRANT 

REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  6101;  41  USC 
252a;  41  USC  701  et  seq;  EO  12549; 
EO  12689;  PL  103-355 

CFR  Citation:  43  CFR  42;  43  CFR  43 

Legal  Deadline:  None 

Atwtract:  This  proposed  rule  would 
implement  a  conmion  Govemmentwide 
rule  for  debarment  and  suspension  and 
a  common  Govemmentwide  rule  for  the 
Drug-Free  Workplace  Act  of  1988. 
including  several  specific  provisions 
that  apply  to  the  Department  of  the 
Interior. 

Timetable: 


Actkxi 


FR  Ctt* 


NPRM  05«XV03 

Regulatory  Flexiblilty  Anaiyala 

Required:  No 

Government  Levela  Affected:  State, 

Local,  Tribal,  Federal 

Agency  Contact:  Debra  E.  Sondennan, 

Property  Management,  Department  of 

the  Interior,  Assistant  Secretary  for 


Action 


Date         FR  CHa 


NPRM  06AXV03 

Regulatory  Flexibility  Anaiyala 

Requlrad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  E.  Breece, 
Deputy  Director,  Department  of  the 
Ulterior,  Assistant  Secretary  for  Policy, 
Management  and  Budget,  1849  C  Street 
N.W.,  Washington.  DC  20240 
Phone:  703  235-3810 

RIN:  1090-AA81 


1231.  •  AMENDMENT  OF  AUTHORITY 

TO  GRANT  STAYS  OF  GRAZING 

DEaSIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1201;  43  USC 

315 

CFR  Citation:  43  CFR  4160 

Legal  Deadline:  None 

Abstract:  TTiis  rule  will  grant  authority 

to  administrative  law  judges  to  rule  on 

petitions  for  stay  of  Bureau  of  Land 

Management  grazing  decisions  and  on 

requests  to  place  them  into  inunediate 

effect. 


FR  CHa 


Actiuii 


NPRM 


11/00/02 
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Proposed  Rule  Stage 


RaguUrtory  Flexibility  Analysis 
Required:  No 

Qovammant  ImvMb  Affactad:  None 


Agency  Contact:  Will  A.  Irwin, 
Administrative  Judge,  Department  of 
the  Interior,  Assistant  Secretary  for 
Policy,  Management  and  Budget. 


Interior  Board  of  Appeals.  4015  Wilson 
Blvd.,  ArUngton,  VA  22203 
Phone:  703  235-3750 

RIN:  1090-AA83 


Department  of  the  Interior  (DOI) 

Assistant  Secretary  for  Policy,  Management  and  Budget  (ASPMB) 


Hnal  Rule  Stage 


1232.  RECORDS  AND  TESTIMONY; 
FREEDOM  OF  INFORMATION  ACT 

Priority:  Info/Admin. /Other.  Major 
status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  5  USC  552 

CFR  Citation:  43  CFR  2 

Legal  Deadline:  None 

Abatract:  43  CFR  part  2,  subparts  A 
and  B,  are  being  revised  in  their 
entirety  to  reflect  the  provisions  of  the 
new  FOIA  law  Electronic  FOIA 
Amendments  of  1996.  Pub.  L.  104-231. 
the  recommendations  of  the  National 
Performance  Review  lab.  and  to  make 
other  changes  as  necessary. 

Timetable: 


Action 


PR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/16/01  66  FR  36966 
09/14/01 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Alexandra  Mallus, 
DOI  FOIA  Officer  (OIRM).  Department 
of  the  Interior.  Assistant  Secretary  for 
Policy.  Management  and  Budget,  1849 
C  Street  N.W.,  Washington,  DC  20240 
Phone:  202  208-5342 

RIN:  1090-AA61 


1233.  NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OF  THE  DEPARTMENT  OF  THE 
INTERIOR  ON  THE  BASIS  OF  RACE, 
COLOR  NATIONAL  ORIGIN, 
HANDICAP,  OR  AGE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  794:  42  USC 
2000d-l;  42  USC  6101  et  seq 

CFR  Citation:  43  CFR  17 

Legal  Deadline:  None 

At>stract:  This  proposed  joint  rule  will 
incorporate  the  broadened  definitions 
of  the  terms  program  and  program  or 
activity  as  contained  in  the  Civil  Rights 
Restoration  Act  of  1987  (CRRA).  The 


CRRA  broadened  the  definitions  of 
those  terms  so  that  all  operations  of  an 
entity  that  receives  Federal  financial 
assistance  are  covered,  not  )ust  the 
particular  part  receiving  the  Federal 
assistance. 

Timetable: 


Action 

Date         FR  CHa 

NPRM 

12«6rt)0  65  FR  76460 

NPRM  Comment 

01/05/01 

Period  End 

Final  Action 

12AXV02 

Final  Action  Effective 

01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  State, 
Local 

Agency  Contact:  Melvin  C.  Fowler. 
Civil  Rights  Staff  Assistant,  Department 
of  the  Interior,  Assistant  Secretary  for 
Policy,  Management  and  Budget,  1849 
C  Street  N.W.,  Washington,  DC  20240 
Phone:  202  208-3455 

RIN:  109O-AA77 


Department  of  the  Interior  (DOI) 

Assistant  Secretary  for  Policy,  Management  and  Budget  (ASPMB) 


Completed  Actions 


1234.  e  SPECIAL  RULES  APPLICABLE 
TO  SURFACE  COAL  MINING 
HEARINGS  AND  APPEALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  1256;  30  USC 
1260;  30  USC  1261;  30  USC  1264;  5 
USC  301 

CFR  Citation:  43  CFR  4 

Legal  Deadline:  None 


AtMtract:  This  rule  corrects  addresses, 
phone  numbers,  and  cross  references  to 
rules  in  title  30  of  the  Code  of  Federal 
Regulations. 

TImetabIa: 


Action 


FR  Cite 


Final  Action  10/01 AK  67  FR  61 506 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Will  A.  Irwin, 
Administrative  Judge,  Department  of 
the  Interior,  Assistant  Secretary  for 
Policy,  Management  and  Budget, 
Interior  Board  of  Appeals,  4015  Wilson 
Blvd..  Arlington.  VA  22203 
Phone:  703  235-3750 

RIN:  1090-AA82 
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Department  of  the  Interior  (DOO 

UnHed  States  Hsh  and  Wildlife  Service  (FWS) 


Prerule  Stage 


1235.  CONSIDERATION  OF  USTING 
THE  GREEN  IGUANA  (IGUANA 
IGUANA)  AS  INJURIOUS,  PURSUANT 
TO  THE  LACEY  ACT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  18  USC  42 

CFR  Citation:  50  CFR  16 

Legal  Daadllna:  None 

Abstract:  The  Humane  Society  of  the 
United  States  requested  that  the  Service 
list  the  green  iguana  as  injurious  under 
the  Lacey  Act.  Iguanas  are  released  into 
the  wild  by  their  owners  for  various 
reasons.  These  iguanas  may  be  carriers 
of  Salmonella  bacteria  and  could 
negatively  impact  native  populations.  A 
notice  requesting  information  will  be 
published  so  that  data  can  be  gathered 
as  to  the  injurious  nature  of  the 
iguanas.  This  information  will  be 
analyzed  to  determine  whether  listing 
is  warranted. 

Timetable: 


Action 


FR  Cite 


Notice  of  Inquiry  11/00/02 

Regulatory  Flexibility  Analysts 
Raquirad:  No 

Government  Levels  Affected:  Federal 

URL  For  Public  Comments: 

http://GreenIguana@fws.gov 

Agency  Contact:  Kari  Jonell  Ehmcan, 

Fishery  Biologist,  Division  of 

Environmental  Quality,  Department  of 

the  Interior,  United  States  Fish  and 

Wildlife  Service.  Room  810B,  4401 

North  Fairfax  Drive,  Arlington.  VA    , 

22203 

Phone:  703  358-2464 

Email:  kari_duncan@fws.gov 

RIN:  1018-AF08 

1236.  PARTNERS  FOR  FISH  AND 
WILDUFE  PROGRAM 

Priority:  Info./Admin./Other 

Legal  Authority:  16  USC  742(a)  to  754 

CFR  Citation:  None 

Legal  Daadllna:  None 

Abstract:  Portions  of  the  U.S.  Fish  and 
Wildlife  Service  manual  are  being 


revised  to  update  policy  on  the  - 
implementation  of  the  Partners  for  Fish 
and  Wildlife  Program.  This  program 
provides  private  landowners  with  cost- 
sharing  and  restoration  expertise  to 
restore  fish  and  midlife  habitat.  The 
program  does  not  acquire  lands  and  is 
a  voluntary  incentive  program.  The 
revisions  update  policy,  incorporate 
Office  of  Inspector  General 
recommendations,  and  clarify  technical 
assistance  and  cost-sharing  in  light  of 
changes  in  U.S.  Department  of 
Agriculture  conservation  programs. 

TimstaMa: 


Action 


Oeta         FR  CHa 


Notice  of  Availability      03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Hannibal  Bolton, 
Chief,  Division  of  Fish  and  Wildlife 
Management  and  Habitat  Restoration, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
840,  4401  North  Fairfax  Drive. 
■Arlington,  VA  22203 
Phone:  703  358-1718 

RIN:  1018-AH98 

1237.  RELEASE  OF  CAPTIVE-REARED 
MALLARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  703  to  712; 
16  USC  742(a)  to  742(j) 

CFR  Citation:  50  CFR  21 

Legal  Deadllrtar  None 

Abstract:  This  notice  announces  our 
intent  to  resimie  review  of  all  aspects 
of  regidations  pertaining  to  the  release 
and  harvest  of  captive-reared  mallards. 

Tlmetat>le: 


Action 


Dete         FR  one 


08/28/01   66  FR  45274 
11/00/02 


Notice  of  Intent 
Notice  of  AvailatMlity 

Regulatory  Flexibiltty  Analysis 
Required:  No 

Government  Levels  Affactsd:  Federal 
State 


Agsncy  Contact:  Brian  Millsap..  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-1714 
Email:  brian^millsapdfws.gov 

RIN:  1018-AI05 


1238.  NORTH  AMERICAN  WETLANDS 
CONSERVATION  ACT  GRANT 
ADMINISTRATION  POLICIES 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Authority:  16  USC  4401  et  seq 

CFR  Citation:  None 

'Legal  Deadline:  None 

Abstrsct:  Grant  Administration  Policies 
are  being  published  as  an  interim 
measure  to  guide  the  North  American 
Wetlands  Conservation  Act  (NAWCA) 
grants  process  and  to  provide  advance 
notice  of  rulemaking;  the  Service 
intends  to  engage  in  rulemaking  to  set 
out  its  own  regulations  for  NAWCA 
grants  administration  that  will 
supersede  the  Grant  Administration 
Policies. 

TImetsble: 


Action 


FR  CHa 


ANPRM 


11/0OA)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal. 

State,  Local,  Tribal 

URL  For  More  Information: 

http://birdhabitat.fw8.gov 

Agency  Contact:  David  A  Smith,  Chief, 
Division  of  Bird  Habitat  Conservation, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Suite 
110,  4401  North  Fairfax  Drive. 
Arlington,  VA  22203 
Phone:  703  358-1784 
Fax:  703  358-2282 

RIN:  1018-AI13 
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Department  of  the  Interior  (DOi) 

United  States  Fish  and  Wildlife  Service  (FWS) 


Proposed  Rule  Stage 


1239.  GENERAL  PROVISIONS  AND 
GENERAL  PERMIT  PROCEDURES-60 
CFR  PART  13     . 
Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  668a:  16  USC 
704:  16  USC  712:  16  USC  742J-1:  16 
USC  1382:  16  USC  1538(d):  16  USC 
1539;  16  USC  1540(f):  16  USC  3374: 
16  USC  4901  to  4916:  18  USC  42:  19 
USC  1202:  31  USC  9701:  EO  11911 

CFR  Citation:  50  CFR  13 

Legal  Deadline:  None 

Abstract:  The  Service  proposes  to 
amend  50  CFR  part  13.  which  provides 
uniform  permit  procedures  relating  to 
the  general  administration  of  Service 
permits,  to  update  the  permit 
application  fee  schedule.  Permit  fees 
have  not  been  revised  since  1982.  This 
change  is  necessary  in  order  to  recover 
a  larger  percentage  of  the  cost  of 
processing  the  permits. 

TImetalile: 


intended  to  provide  for  greater 
consistency  of  Service  seizure  and 
forfeiture  procedures  with  those  of  the 
U.S.  Customs  Service.  In  August  2000. 
the  Civil  Asset  Forfeiture  Reform  Act 
became  law.  CAFRA  mandated  many 
changes  to  50  CFR  12  that  are 
incorporated  in  this  proposed  rule. 

Tlmatabls: 


Action 


Date         ra  Cite 


NPFIM 


11/00/02 


Email:  kim galvandfws.gov 

RIN:  1018-AE17 

1242.  U.S.  PROPOSALS  FOR  CITES 
APPENDIX  III;  AMERICAN  EEL 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq: 
16  USC  4201;  PL  99-625 


Action 


FR  Cite        CFR  Citation:  50  CFR  23 


NPRM 
Second  NPRM 


11/27/95  60  FR  58468 
11/00/02 


Regulatory  FlexMlity  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Brian  Millsap.  Chief. 
Division  of  Migratory  Bird 
Management.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634.  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-1714 
Email:  brian_millsap@fws.gov 

RIN:  1018-AC57 

1240.  SEIZURE  AND  FORFEITURE 
PROCEDURES  —  50  CFR  PART  12 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  4222  to  4241: 
16  USC  4901  to  4916:  18  USC  42 

CFR  Citation:  50  CFR  12 

Legal  Deadline:  None 

Atistrsct  The  Service  proposes  to 
amend  regulations  in  50  CFR  part  12 
that  establish  procedures  relating  to 
property  seized  and  administrative 
forfeitiue  under  various  laws  enforced 
by  the  Service.  This  revision  is 
intended  to  provide  uniform  guidance 
for  the  bonded  release,  appraisement, 
administrative  proceeding  (>etition  for 
remission,  and  disposal  of  items  subject 
to  forfeiture.  Also,  these  revisions  are 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Kevin  Adams, 
Assistant  Director  for  Law  Enforcement, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service 
Phone:  703  358-1949 
Email:  kevin adams@fws.gov 

RIN:  1018-AC89 

1241.  REVISIONS  TO  THE  FEDERAL 
AID  ADMINISTRATIVE 
REQUIREMENTS 

Priority:  Other  Significant 

Legal  Authority:  16  USC  777i:  16  USC 
669i:  18  USC  701 

CFR  Citation:  50  CFR  80 

Legal  Deadline:  None 

AtMtract:  The  Service  proposes  to 
revise  part  80  to  clarify  the  language 
in  the  administrative  requirements 
section  and  simplify  some  of  the 
procedures  to  enable  the  States  and  the 
public  to  better  imderstand  the 
procedures  and  requirements  for 
obtaining  and  administering  grants 
under  the  Federal  Aid  in  Fish  and 
Federal  Aid  in  Wildlife  Restoration 
Acts. 

Timetable: 


Action 


FR  Cite 


NPRM 


06*Wy03 


Regulatory  FlexllMllty  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Tribal 

Agency  Contact:  Kim  Galvan. 
Management  Analyst,  Division  of 
Federal  Aid,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  MS  140,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-1851 


Legal  Deadline:  None 
At)Stract:  Listing  of  native  U.S.  species 
in  appendix  III  to  CITES  for  more 
effective  monitoring  of  trade,  to  ensure 
that  traded  specimens  are  legally 
acquired  in  their  State(s)  of  origin,  and 
to  obtain  the  cooperation  of  other 
countries  that  are  parties  to  CITES,  in 
controlling  the  trade  in  such 
specimens. 

Timetal>le: 


Action 


Date         FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexlt>ility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Marie  Maltese, 
Biologist,  Division  of  Scientific 
Authority,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive, 
Arlington.  VA  22203 
Phone:  703  358-1708 
Email:  marie maltese@fws.gov 

RIN:  1018-AF09 

1243.  HUMANE  AND  HEALTHFUL 
TRANSPORT  OF  WILD  MAMMALS, 
BIRDS,  REPTILES  AND  AMPHIBIANS 
TO  THE  UNITED  STATES 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  42: 16  USC 

3371  to  3378 

CFR  Citation:  50  CFR  14 

Legal  Deadline:  None 

AtMtract:  The  proposed  rule  contains 
amendments  designed  to  add  nimierous 
transport  standards  to  part  14  for 
reptiles  and  amphibians.  Standards 
have  already  been  promulgated  for 
mammals  and  birds. 

Tlmetat>le: 


Action 


FR  Cite 


NPRM  02AXV03 

Regulatory  FlexRMIIty  Analysis 
Required:  No 
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DOI— FWS 


Proposed  Rule  Stage 


Government  Levels  Affseled:  Federal 

Agency  Contact:  Peter  Thomas,  Chief, 
Division  of  Management  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlifie  Service,  Room 
700.  4401  North  Fairfcoc  Drive, 
Arlington,  VA  22203 
Phone:  703  358-2095 
Email:  peter tibomasdfws.gov 

RIN:  1018-AF27 

1244.  IMPORTATION,  EXPORTATION, 
AND  TRANSPORTATION  OF 
WILOUFE,  50  CFR  PART  14 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  704,  712. 
1382,  1538(d)  to  (f),  and  1540(f);  16 
USC  3371  to  3378.  4223  to  4244,  and 
4901  to  4916:  18  USC  42;  31  USC 
483(a) 

CFR  Citation:  50  CFR  14 

Legal  Deadline:  None 

AlMtract:  This  proposed  rule  will 
revise  the  importation,  exportation  and 
transportation  regulations  pertaining  to 
the  movement  of  all  wildliife  into  or 
out  of  the  United  States. 

Tlmetal>le: 


Action 


Date        FR  Cite 


ANPRIM 
NPRM 


07/15/98  63  FR  38143 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Kevin  Adams, 
Assistant  Director  for  Law  Enforcement, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service 
Phone:  703  358-1949 
Email:  Icevin adams@fws.gov 

RIN:  1018-AF46 

1245.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  TIBETAN  ANTELOPE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

l.egal  Deadline:  Other.  Statutory,  12 
month  finding. 

AlMtract:  We  received  a  petition  to  list 
the  Tibetan  antelope  as  endangered.  We 
must  determine  if  status  review  shows 
that  the  petitioned  action  is  warranted. 
If  so.  we  will  propose  endangered 


status  for  the  Tibetan  antelope,  or  chiru 
(Pantholops  hodgsoni).  The  antelope  is 
a  wild  ui^ulate  native  to  Tibet, 
Kashmir,  and  north-central  China.  It  is 
threatened  liy  illegal  trade  in  its  wool, 
known  as  shahtoosh,  which  is 
exceptionally  fine.  The  wool  and 
shawls  made  from  it  are  in  great 
demand  on  the  black  market,  resulting 
in  the  slaughter  of  thousands  of  these 
animals  annually.  The  species  has 
experienced  dramatic  declines  in  recent 
years  despite  efforts  by  range  countries 
to  control  poaching,  as  well  as  a 
prohibition  on  international 
commercial  trade  through  listing  in 
appendix  I  of  CITES. 

Timetable: 


Action 


DM*         FR  Cite 


Notice 
NPRM 


04/25«X)  65  FR  24171 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kurt  Johnson. 
Biologist,  Division  of  Scientific 
Authority,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-1708 
Email:  kurt johnson@fws.gov 

RIN:  1018-AF49 

1246.  INJURIOUS  WILOUFE; 
ADDITION  OF  THE  ASIAN  SWAMP 
EEL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  42 

CFR  Citation:  50  CFR  16 

Legal  Deadline:  None 

AtMtract:  We  will  review  economic  and 
biologic  information  on  the  17  species 
in  the  swamp  eel  family, 
Synbranchidae,  for  possible  addition  to 
the  list  of  injurious  wildlife  under  the 
Lacey  Act. 

TImstalile: 


Action 


Date         FR  Cite 


NPRM  11/00«)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  iCari  Jonell  Dimcan, 
Fishery  Biologist.  Division  of 
Environmental  Quality,  Department  of 
the  Interior,  United  States  Fish  and 


Wildlife  Service,  Room  810B,  4401 

North  Fair&x  Drive,  Arlington.  VA 

22203 

Phone:  703  358-2464 

Email:  kari dimcan9fws.gov 

RIN:  101S-AF53 


1247.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  PROPOSED 
RECLASSIFICATION  OF  THE 
STRAIGHT-HORNED  MARKHOR 
POPULATION  OF  THE  TORGHAR 
REGION  OF  BALUCHISTAN. 
PAKISTAN,  FROM  ENDANGERED  TO 
THREATENED 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 


Other.  SUtutory.  12 
month  finding. 

AtMtract:  We  received  a  petition  to 
reclassify  a  certain  population  of  the 
straight-homed  markhor  from 
endangered  to  threatened.  We  must 
determine  if  a  status  review  shows  that 
the  {>etitioned  action  is  warranted  and 
if  so,  we  will  propose  to  change  the 
classification  of  the  straight-homed 
markhor  population  of  the  Torghar 
Hills  region  of  Baluchistan  Province, 
Pakistan,  from  endangered  to 
threatened  imder  the  Endangered 
Species  Act  of  1973.  The  marldior  is 
a  species  of  wild  goat  that  occurs  in 
small,  isolated  populations  in  rugged, 
arid  mountain  habitats  in  A^anistan, 
India.  Pakistan,  Tajiiustan, 
Turlunenistan.  and  Uzbekistan. 

Tlmetat>le: 


Action 


FR  Cite 


NPRM 


12/00A)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kurt  Johnson. 
Biologist,  Division  of  Scientific 
Authority,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-1708 
Email:  kurt johnson9fw8.gov 

RIN:  1018-AGOO 
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1248.  FEDERAL  FALCONRY 
STANDARDS  AND  FALCONRY 
PERMITTING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  703  to  71 1 

CFR  Citation:  50  CFR  21.28.  50  CFR 
21.29 

Legal  Deadline:  None 

Abstract  We  will  propose  changes  in 
the  regulations  governing  the  practice 
of  falconry  in  the  United  States.  We 
propose  substantial  reorganization  of 
the  current  regulations,  combining  50 
CFR  21.28  and  21.29  and  reorganizing 
the  topics  in  those  sections.  We  will 
add  or  change  some  provisions  in  the 
current  regulations.  The  changes  will 
make  it  easier  to  imderstand  the 
requirements  for  falconry  and  the 
procedures  for  obtaining  a  falconry 
permit. 


Action 


FR  en* 


NPRM 


01/00/03 


Action 


FR  Cite 


NPRM 


11AXV02 


Regulatory  FlexibUlty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affectsd:  State, 
Tribal 

Agency  Contact:  Brian  Millsap.  Chief, 
Division  of  Migratory  Bird 
Management.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive,  ArUngton.  VA  22203 
Phone:  703  358-1714 
Email:  brian_millsap®fws.gov 

RIN:  1018-AGll 

1249.  ENDANGERED  AND 
THREATENED  W1LDUFE  AND 
PLANTS;  DELISTING  THE  GULF 
COAST  DISTINCT  POPULATION 
SEGMENT  OF  THE  BRO¥m  PELICAN 
POPULATION  IN  THE 
SOUTHEASTERN  UNTTED  STATES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract  We  plan  to  propose  to 
remove  the  remaining  Gulf  coast 
population  of  the  Brown  pelican 
(Texas,  Louisiana,  Mississippi)  from  the 
list  of  threatened  and  endangered 
species. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affscted:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG40 


1250.  WILD  BIRD  CONSERVATION 
ACT:  REVIEW  OF  APPROVED  UST  OF 
CAPTIVE-BRED  SPEOES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  4901  to  4916 

CFR  Citation:  50  CFR  15 

Legal  Deadline:  None 

Abstract:  Under  the  Wild  Bird 
Conservation  Act,  a  species  may  be 
exempt  from  the  prohibitions  of  the  Act 
if  it  qualifies  for  inclusion  in  an 
approved  list.  One  way  for  a  species 
to  be  included  is  if  the  species  occurs 
in  trade  only  as  captive-bred 
specimens.  We  intend  to  seek 
information  and  consider  whether  to 
amend  this  approved  list,  which  was 
established  in  1994. 

Ttanetablr. 


Action 


FRCM* 


r^otice 
NPRM 


05/29/01   66  FR  29072 
03/00/03 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Government  Levels  Affectsd:  None 

Agency  Contact:  Michael  Kreger. 
Biologist,  Division  of  Scientific 
Authority,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-1708 
Email:  michael_kreger®fws.gov 

RIN:  1018-AG64 


Proposed  Rule  Stage 


1251.  INTERAGENCY  GUIDANCE  FOR 
THE  PRESCRIPTION  OF  FISHWAYS 
PURSUANT  TO  SECTION  18  OF  THE 
FEDERAL  POWER  ACT 
Priority:  Other  Significant 
Legal  Authority:  16  USC  791(a)  et  seq 
CFR  Citation:  None 
Legal  Deadline:  None 

Abstract  This  will  make  publicly 
available  internal  guidance  for  us  and 
the  National  Marine  Fisheries  Service 
regarding  the  prescription  of  fishways 
under  section  18  of  the  Federal  Power 
Act,  for  non-Federal  hydropower 
projects  licensed  by  the  Federal  Energy 
Regulatory  Commission.  The  guidance 
document  will  be  reviewed  following 
a  two-year  trial  period,  and  the 
information  obtained  will  be  used  to 
support  a  final  action. 

Timetable: 


Action 


Dale         FR  CM» 


12/22A)0  65  FR  80898 
12/00A)2 


Notice 

Notice  of  Availability 

Regulatory  FlexlMllty  Anaiyals 

Required:  No 

Government  Levels  Affected:  State, 

Local,  Tribal,  Federal 

Agency  Contact  Dr.  Benjamin  Ttiggle, 

Chief,  Division  of  Federal  Program 

Activities,  Department  of  the  Interior, 

United  States  Fish  and  Wildlife 

Service,  Room  400,  4401  North  Fairfax 

Drive,  Arlington.  VA  22203 

Phone:  703  358-2161 

Fax:  703  358-1869 

RIN:  1018-AH42 

1252.  ENDANGERED  AND 
THREATENED  WILDUFE; 
ESTABLISHMENT  OF  A 
NONESSENTIAL  EXPERIMENTAL 
POPULATION  OF  2  FISHES  IN  SHOAL 
CREEK,  ALABAMA  AND  TENNESSEE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC^53l  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  plan  to  propose  the 
establishment  of  nonessential 
experimental  populations  for  2  fishes, 
the  Boulder  darter  and  Spotfin  chub, 
in  Shoal  Creek,  Alabama  and 
Teimessee. 

Timetable: 


Action 


FR  cm 


NPRM 


11/00/02 
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Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entitles  Affectsd:  No 

Government  Levels  Affsctsd:  None 

Agency  Contact  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfox 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

MN:  1018-AH44 

1253.  ENDANGERED  AND 
THREATENED  PLANTS; 
RECLASSIFICATION  OF  THE  PAPERY 
WHITLOW-WORT.  WIREWEED  AND 
SANDLACE  FROM  ENDANGERED  TO 
THREATENED. 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  plan  to  propose  to 
reclassify  the  papery  whitlow-wort, 
wireweed  and  sandlace  plants  from 
endangered  to  threatened. 

Timetable: 


Action 


Dal*  FR  OH* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entltiss  Affsctsd:  No 

Govsmmsnt  Lsvels  Affected:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants.  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH51 

1254.  ENDANGERED  AND 
THREATENED  WILDUFE;  REMOVAL 
OF  THE  SAN  MARCOS  GAMBUSIA,  A 
FISH.  FROM  THE  UST  OF 
ENDANGERED  AND  THREATENED 
WILDUFE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 


Abstract  We  propose  to  remove  the 
San  Marcos  gambusia,  a  fish,  from  the 
List  of  Endangered  and  Threatened 
WUdUfe. 


Action 


FR  CMS 


NPRM 


oenofos 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affscted:  None 

Agsncy  Contact:  Patrick  Leonard. 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  Room  420,  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH52 


1255.  ENDANGERED  AND 
THREATENED  PLANTS;  REMOVAL  OF 
THE  JOHNSTON'S  FRANKENIA  FROM 
THE  UST  OF  ENDANGERED  AND 
THREATENED  PLANTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  plan  to  propose  to 
remove  the  Johnston's  frankenia,  a 
plant  which  occurs  in  Texas,  from  the 
List  of  Endangered  and  Threatened 
Plants. 

Timetable: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Enttties  Affected:  No 

Govsmmsnt  Levels  Affscted:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  42u,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH53 


1256.  ENDANGERED  AND 
THREATENED  WILDUFE; 
RECLASSIFICATION  OF  THE  QILA 
TROUT  FROM  ENDANGERED  TO 
THREATENED 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1S31  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract  We  propose  to  reclassify  frt)m 
endangered  to  threatened  the  Gila  trout. 

Timetable: 


Action 


Dtm       FR  cn* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entltiss  Affsctsd:  No 

Govsmmsnt  l.svels  Affsctsd:  None 

Agsncy  Contact  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH57 

1257.  ENDANGERED  AND 
THREATENED  PLANTS; 
RECLASSIFICATION  OF  THE 
MISSOURI  BLADDER-POD,  A  PLANT. 
FROM  ENDANGERED  TO 
THREATENED 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abatract:  We  plan  to  propose  to 
reclassify  the  Missouri  bladder-pod,  a 
plant,  from  endangered  to  threatened. 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entltiss  Affsctsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contact  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
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Phone:  703  358-2171 
RIN:  1018-AH59 


1258.  EXPORT  OF  UVE  ALUGATORS 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  EO  13112 

CFR  Citation:  50  CFR  13;  50  CFR  17; 

50  CFR  23 

Legal  Deadline:  None 

Abatract  This  policy  will  prohibit  the 
export  of  live  American  alligators 
because  of  invasive  species  concerns  in 
the  countries  of  destination  of  the 
animals. 

Thwtabla: 


FR  CM* 


NPRM  05«KV03 

Regulatory  Flexil)lllty  Analysia 
Required:  No 

Qovamment  Levels  Affected:  State. 
Tribal,  Federal 

Agency  Contact:  Peter  Thomas.  Chief. 
Division  of  Management  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
700,  4401  North  Fairfax  Drive. 
Arlington.  VA  22203 
Phone:  703  358-2095 
Email:  peter_thomas®fws.gov 

RIN:  1018-AH65 

1259.  EAGLE  PERMITS:  NEW 
DERNmONS.  PERIirrS  FOR 
INaOENTAL  TAKING  OF  BALO 
EAGLES  NECESSARY  TO  PROTECT 
OTHER  INTERESTS  IN  ANY 
PARTICULAR  LOCALITY 

Priority:  Other  Significant 

Legal  AuttMrity:  16  USC  668a 

CFR  Citation:  50  CFR  22 

l.egai  Deadlina:  None 

Abatract:  This  rule  would  allow  take 
of  bald  eagles  under  the  Eagle 
Protection  Act  incidental  to  otherwise 
lawful  activities,  in  the  event  the 
species  is  removed  firom  the  U.S. 
Endangered  Species  List. 


FR  CM* 


Agency  Contact:  Brian  Millsap,  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  634.  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-1714 
Email:  brian_millsap@fws.gov 

RIN:  1018-AH74 

1260.  MARINE  MAMMALS: 
INCIDENTAL  TAKE  DURING 
SPECIHED  ACnVITIES  (MANATEES) 

Priority:  Other  Significant 

Legal  Autttority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  18 

Legal  Deadline:  NPRM.  Judicial.  March 

6.  2001.  Settlement  agreement. 

Abstract:  We  intend  to  develop  a  rule 
that  would  allow  for  the  incidental, 
unintentional  take  of  small  nimibers  of 
Florida  manatees  that  results  bom 
government  activities  related  to 
watercraft  and  watercraft  access 
facilities  within  the  geographic  area  of 
the  species'  range  in  Florida  for  a 
period  of  not  more  than  5  years. 

Thnatabla: 


NPRM  ^^foom 

Regulatory  Flexibility  Analysis 
flsqulrad:  No 

Qovsmmsnt  Levels  AffWIad:  State. 
Tribal.  Federal 


Action 


FR  Git* 


ANPRM 
NPRM 


03/12/01   66  FR  14352 
11AXy02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State. 

Local,  Federal 

Agency  Contact:  Dr.  Benjamin  Tuggle, 
Chief.  Division  of  Federal  Program 
Activities,  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service.  Room  400.  4401  North  Fairfax 
Drive.  Arlington.  VA  22203 
Phone:  703  358-2161 
Fax:  703  358-1869 

RIN:  1018-AH86 

1261.  IMPORTATK>N  OF  EXOTTC  WILD 
BIRDS  INTO  THE  UNITED  STATES; 
ADDING  BLUE-FRONTED  AMAZON 
PARROTS  FROM  ARGENHNA'S 
APPROVED  SUSTAINABLE  USE 
MANAGEMENT  PLAN  TO  THE 
APPROVED  LIST  OF  NON-CAPTIVE 
BRED  SPEaES 

Priority:  Substantive.  Nonsignificant 

Legal  AuttK>rity:  16  USC  4901  to  4916 

CFR  CNatlon:  50  CFR  15 


Proposed  Rule  Stage 


l.agai  Deadline:  None 

Abatract:  This  rule  would  allow  the 
import  into  the  United  States  of  parrots 
removed  bom  the  wild  in  Argentina 
under  an  approved  sustainable  use 
management  plan.  This  is  the  first  such 
plan  that,  if  approved,  would 
contribute  to  the  goals  of  the  Wild  Bird 
Conservation  Act  to  promote  the 
conservation  of  exotic  birds  through 
sustainable  use. 


TImstabIs: 


Action 


FR  Gila 


NPRM 


11/00/02 


Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entmea  Affected:  No 
Government  Levela  Affected:  Federal 

Agency  Contact:  Peter  Thomas,  Chief. 
Division  of  Management  Authority. 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service.  Room 
700.  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-2095 
Email:  peter__thomas®fws.gov 

RIN:  1018-AH89 

1262.  MARINE  MAMMALS: 
INCIDENTAL  TAKE  DURING 
SPECIRED  ACTIVITIES  (BEAUFORT 
SEA  POLAR  BEAR  AND  WALRUS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  18 

Legal  Deadline:  None 

Alwtract:  The  Marine  Mammal 
Protection  Act  authorizes  issuance  of 
regulations  to  allow  the  incidental, 
unintentional  take  of  small  numbers  of 
marine  mammals  in  activities  (other 
than  commercial  fishing)  in  specific 
geographical  areas.  These  regulations 
would  authorize  incidental  take  of 
polar  bears  and  walrus  in  the  Beaufort 
Sea  during  oil  and  gas  energy  activities 
for  up  to  5  years,  when  current 
regulations  expire  on  March  31,  2003. 

TImstabIs: 


Action 


Date         FR  CMi 


NPRM  12/00^)2 

Regulatory  Flexibility  Analyais 
Rsqulrsd:  No 

Small  Entmas  Affsctsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  Federal, 
State.  Local 


DCH-FWS 


Proposed  Rule  Stage 


Agency  Contact:  Dr.  Benjamin  Tuggle. 
Chief.  Division  of  Federal  Program 
Activities,  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service,  Room  400.  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2161 
Fax:  703  358-1869 

RIN:  1018-AH92 


1263.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  REVISK>NS  TO  THE 
REGULATIONS  APPUCABLE  TO 
PERMITS  ISSUED  UNDER  THE 
ENDANGERED  SPEOES  ACT. 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  13;  50  CFR  17 

Legal  Dssdilnsr  None 

Abstract:  Presently,  Safe  Harbor 
Agreements  and  Candidate 
Conservation  Agreements  with 
Assurances  only  allow  incidental  take 
of  species.  The  Service  is  proposing  to 
amend  the  policies  to  allow  for 
intentional  take  of  species. 

TImstabIs: . 

FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analyala 
Rsqulrsd:  No 

Small  Entmss  Affsctsd:  Businesses, 
Govenmiental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State.  Local,  Tribal 

Agency  Contact:  Chris  Nolin.  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH93 

1264.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESK2NATK)N  OF  CRITICAL 
HABITAT  FOR  BLACKBURN'S  SPHINX 
MOTH 

Prtorfty:  Other  Significant 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Dsadlins:  NPRM.  Judicial. 
November  2001.  Court  order. 


Abstract:  We  propose  to  designate 
critical  habitat  for  the  Blackburn's 
sphinx  moth. 

TImstabIs: 


Action 


Data 


FR  Cite 


NPRM 

06/13/02  67  FR  40633 

NPRM 

08/26/02  67  FR  54763 

NPRM  Comment 

12/30/02 

Period  End 

k 

Final  Action 

06/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Enthlea  Affected:  No 

Govsmmsnt  Lsvsis  Affsctsd:  Federal 

Agsncy  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH94 


1265.  CIVIL  PROCEDURES,  50  CFR 
PART  11 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  16  USC  3371 

CFR  Citation:  50  CFR  11 

Lsgal  Dsadlins:  None 

Abstract:  These  regulations  will 
contain  uniform  rules  and  procedures 
for  the  assessment  of  civil  penalties  in 
connection  with  violations  of  certain 
laws  and  regulations  enforced  by  the 
Service. 

TImstabIs: 


Action 


FR  Cita 


NPRM 


11/00/02 


ftogulatory  Flsxililllty  Analysis 
Rsqulrsd:  No 

Small  Entitiss  Affsctsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contact:  Kevin  Adams, 
Assistant  Director  for  Law  Enforcement. 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service 
Phone:  703  358-1949 
Email:  kevin__adani89fws.gov 

1018-AH97 


1266.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  RECLASSIFICATK>N  OF 
TWO  AUSTRAUAN  PARAKEETS 
FROM  ENDANGERED  TO 
THREATENED 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMlty:  16  USC  1531  et  seq: 
16  USC  4201;  PL  99-625 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  propose  to  reclassify 
these  two  species  of  Australian 
parakeets  so  that  their  listing  under  the 
Endangered  Species  Act  accurately 
reflects  their  ciurent  status. 

TImstabIs: 


Action 


Dale         FR  CHa 


NPRM 


12/00/02 


Rsguistory  Fisxibility  Ansiysis 
Rsqulrsd:  Undetermined 

Govsmmsnt  Lsvsis  Affsctsd:  Federal 

Agsncy  Contact:  Michael  Kreger, 
Biologist,  Division  of  Scientific 
Authority,  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive. 
Arlington.  VA  22203 
Phone:  703  358-1708 
Email:  michael^kreger^fws.gov 

RIN:  1018-AI04 

1267.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  BELUGA  STURGEON 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq: 
16  USC  4201:  PL  99-625 

CFR  Citation:  50  CFR  17 

Lsgal  Deadline:  Other.  Statutory. 
Notice  of  90-day  finding. 
We  must  determine  if  petitioned  action 
is  warranted  within  90  days  or  as  soon 
as  possible  after  receipt  of  petition. 

Abstract:  Based  upon  a  review  of  the 
species  in  response  to  a  petition,  we 
may  propose  to  list  the  Beluga  sturgeon 
(Huso  huso)  as  endangered.  This 
species  historically  inhabited  the 
Caspian.  Black,  Azov  and  Adriatic  Seas 
and  all  rivers  flowing  into  them.  The 
Adriatic  Sea  population  has  been 
extirpated,  and  no  wild  Beluga  sturgeon 
has  been  found  in  the  Sea  of  Azov 
since  the  mid  19808.  This  species  has 
declined  due  to  fishing  pressure.  This 
species  is  highly  valued  for  its  caviar 
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and  is  subject  to  both  legal  and 
substantial  levels  of  illegal  Bshing.  The 
Beluga  sturgeon  has  also  been  impacted 
by  dam  building  and  other  forms  of 
habitat  modification. 

Timetable: 


Action 


FR  cn* 


06/20/02  67  FR  41918 
11AXV02 


Notice 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Aftectad:  Businesses 
Government  Levels  Affected:  Federal 

Agency  Contact:  Marie  Maltese. 
Biologist,  Division  of  Scientific 
Authority,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive. 
Arlington.  VA  22203 
Phone:  703  358-1708 
Email:  marie maltesedfws.gov 

RIN:  1018-AIll 

1268.  CORRECTIONS  TO  RIGHTS-OF- 
WAY  REGULATKMUS 
Priority:  Info./Admin./Other 
Legal  Authority:  PL  101-475 
CFR  Citation:  50  CFR  29 
Legal  Deadline:  None 

Abstract  The  Service  proposes  to  make 
revisions  to  the  Rights-of-Way  General 
Regulations  in  50  CFR  29  -  subpart  B. 
The  revisions  will  correct  the  address 
of  our  Region  5  Office  in  50  CFR  29.21- 
2(c)(5).  We  will  also  implement  section 
1  of  Public  Law  101-475  by  correcting 
the  names  of  the  House  and  Senate 
Committees  we  must  notify  upon 
receipt  of  an  application  for  a  right-of- 
way  for  an  oil  and  gas  pipeline  that 
is  24  inches  or  more  in  diameter  and 
again  before  granting  right-of-way. 
Finally,  the  proposed  revised  regulation 
will  delete  the  reference  to  a  60-day 
waiting  period  after  notification  of  our 
intent  to  grant  the  right-of-way.  (The 
waiting  period  was  repealed  by 
Congress.) 

Timetable: 


Department  of  the  Interior,  United 

States  Fish  and  Wildlife  Service.  Room 

622.  4401  North  Fairfax  Drive. 

Arlington.  VA  22203 

Phone:  703  358-1811 

Fax:  703  358-2223 

Email:  barbara wymandfw8.gov 

RIN:  101B-AI12 

1269.  ENDANGERED  AND 
THREATENED  WILOUFE  AND 
PLANTS;  CRTTICAL  HABITAT  FOR 
THE  VENTURA  MARSH  MUCVETCH 

Priority:  Other  Significant 

Legal  Autttority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial. 
October  1,  2002.  Settlement  agreement. 

Abstract:  We  propose  to  designate 
critical  habitat  for  the  plant,  the 
Ventura  Marsh  milkvetch.  which  occxirs 
in  California. 


FR  cue 


Action 


FR  CM* 


NPRM  06AXV03 

Regulatory  FlexibHity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Barbara  Ann  Wyman, 
Program  Manager,  Division  of  Realty, 


10/09/02  67  FR  62926 
12/09/02 

10AXV03 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  L.evels  Affected:  Federal, 
State,  Local 

Agency  Contact:  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452,  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI21 

1270.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR  6 
GUAM  SPEaES 

f>riority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625:  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial.  June 
1.  2002,  Settlement  agreement. 

Abstract:  We  propose  to  designate 
critical  habitat  for  6  Guam  species. 


Proposed  Rule  Stage 


These  include  two  mammals,  the  Little 
Mariana  fruit  bat  and  the  Mariana  fruit 
bat,  and  four  birds,  the  Guam  broadbill. 
the  Mariana  crow,  the  Guam 
Micronesian  kingfisher  and  the  Guam 
bridled  white-eye. 

Timetable: 


Action 


FR  CMa 


10/15A)2  67  FR  63737 
12/16/02 

06/00^03 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Ftexibillty  Analysis 

Required:  No 

Government  l.evels  Affected:  Federal 

Agency  Contact  Chris  Nolin.  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI25 

1271.  ENDANGERED  AND 
THREATENED  WILOUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
FOUR  FAIRY  SHRIMP  AND  11  PLANTS 
IN  CALIFORNIA 

Priority:  Other  Significant 

Legal  Auttwrity:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  CHaHon:  50  CFR  17 

l.egal  Deadline:  NPRM.  Judicial, 
November  30,  2001,  Settlement 
agreement. 

Abstract:  We  propose  to  designate 
critical  habitat  for  four  fairy  shrimp  and 
11  plants  in  California.  The  fairy 
shrimp  are  the  Conservancy  fairy 
shrimp,  the  Longhom  fairy  shrimp,  the 
Vernal  Pool  fairy  shrimp  and  the 
Vernal  Pool  tadpole  shrimp. 


Action 


FR  Cite 


09/24/02  67  FR  59883 
11/25/02 

02/00A)3 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levals  Affaclad:  Federal 

Agsfwy  Contact  Chris  Nolin.  Chief. 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
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Proposed  Rule  Stage 


Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI26 

1272.  MIGRATORY  BIRD  PERMITS; 
REGULATIONS  FOR  MANAGING 
RESIDENT  CANADA  GEESE 
POPULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  16  USC  703  to  712; 
16  USC  742(a)  to  742(j) 

CFR  Citation:  50  CFR  20 

Legal  Deadline:  None 

Abstract:  This  rule  would  establish  a 
regidation  authorizing  State  wildlife 
agencies  to  conduct  indirect  and/or 
direct  population  control  management 
activities  on  resident  Canada  geese 
including  the  take  of  birds.  The  intent 
of  this  rule  is  to  allow  State  wildlife 
management  agencies  sufficient 
flexibility  to  deal  with  problems  caused 
by  resident  Canada  geese  and  guide  and 
direct  Canada  goose  population  growth 
and  management  activities  in  the 
conterminous  United  States. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 


11/00/02 


Regulatory  FlexMlity  Analysis 

Required:  No 

Sniall  Entttias  Affadad:  No 

Government  Levals  Affected:  State. 

Tribal 

Agency  Contact:  Brian  Millsap.  Chief. 

Division  of  Migratory  Bird 

Management.  Department  of  the 

Interior,  United  States  Fish  and 

Wildlife  Service,  Room  634,  4401  North 

Fairfax  Drive.  Arlington.  VA  22203 

Phone:  703  358-1714 

Email:  brian__mill8apdfws.gov 

RIN:  1018-AI32 

1273.  SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBLIC  LANDS 
IN  ALASKA.  SUBPART  C  AND 
SUBPART  D-2004  SUBSISTENCE 
TAKING  OF  FISH  AND  SHELLFISH 
REGULATKNIS 

Prfortty:  Routine  and  Frequent 

Lagal  Authority:  16  USC  3124 

CFR  CttaUon:  50  CFR  100;  36  CFR  242 


limits,  methods,  and  means  related  to 
taking  of  fish  and  shellfish  for 
subsistence  uses  during  the  2004 
regulatory  year.  This  rulemaking  is 
necessary  because  subpart  D  is  subject 
to  an  annual  review  cycle. 

Thnelabla: 


None 

This  rulemaking  will  revise 
the  regulations  for  seasons,  harvest 


Action 


FR  Cits 


NPRM  02AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntRlas  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  Knauer, 
Office  of  Subsistence  Management, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  1011 
East  Tudor  Road,  Anchorage,  AK  99503 
Phone:  907  786-3888 

RIN:  1018-AI37 

1274.  SUBSISTENCE  MANAGEMENT 
REGULATK>NS  FOR  PUBUC  LANDS 
IN  ALASKA,  SUBPART  C— 
NONRURAL  DETERMINATIONS 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  16  USC  3124^ 

CFR  Citation:  50  CFR  100;  36  CFR  242 

l.agal  Deadline:  None 

Abstract:  This  rule  will  revise  the 
rural/nonrural  determinations  based  on 
the  new  2000  Federal  census  data.  This 
review/revision  is  called  for  in  50  CFR 
100.15  and  36  CFR  242.15. 

TImatabIa: 


Action 


FR  CHe 


NPRM  01AXV03 

Regulatory  FiexR>illty  Analysis 
Required:  No 

SmaH  EntMas  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  Knauer, 
Office  of  Subsistence  Management, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  1011 
East  Tudor  Road,  Anchorage,  AK  99503 
Phone:  907  786-3888 

RIN:  1018-AI38 

127S.  MK3RAT0RY  BIRD  PERMITS; 
REGULATKMS  FOR  MANAGING 
DOUBLE-CRESTED  CORMORANT 
DAMAGES 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  16  USC  712 


CFR  Citation:  50  CFR  21 

Legal  Deadline:  None 

Abstract:  We  are  proposing  to 
establish,  in  cooperation  with  State 
wildlife  agencies  and  USDA-APHIS- 
wildlife  services,  a  cormorant  damage 
management  program.  This  program  is 
designed  to  provide  a  biologically 
sound,  cost-effective,  and  flexible 
method  for  the  control  of  damages 
associated  with  cormorants. 

Timetable: 


Action 


Dele 


FR  Cite 


NPRM 


11/00«)2 


Regulatory  Flexibility  Analysis 
Raquirsd:  No 

Small  Entities  Affected:  Businesses, 
Govenunental  Jurisdictions 

Government  l.eveis  Affectod:  Federal, 
State,  Local,  Tribal 

URL  For  More  information: 

http  ://migratorybirds .  fws.gov/issues/ 
cormorant/cormorant.html 

Agency  Contact  Brian  Millsap,  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian__millsap®fws.gov 

RIN:  1018-AI39 

1276.  endangered  and 
threatened  wildufe  and 
plants;  reclassificatkw  of  the 
amerk:an  crocodile  from 
endangered  to  threatened 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  16  USC  1531  et  seq 
CFR  Citation:  50  CFR  17 

None 


Abatraet:  We  plan  to  propose  to 
reclassify  the  American  crocodile  from 
endangered  to  threatened. 


Action 


FR  cue 


NPRM  U/QOm 

Regulatory  Flexibility  Analysis 
Raquirsd:  No 

SmaN  EntWas  AfTeclad:  No  . 

Govammant  Levels  Affected:  None 

Agency  Contaefc  Patrick  Leonard. 
Endangered  Species:  Chief.  Division  of 
Consultation.  HCP's.  Recovery  and 
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State  Grants.  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  Room  420,  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI41 

1277.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  LISTING  THE  SOUTHWEST 
ALASKAN  DISTINCT  POPULATION 
SEGMENT  OF  THE  NORTHERN  SEA 
OTTER 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1531  et  seq 
CFR  Citation:  50  CFR  17 
Legal  Deadline:  None 

Abstract:  We  will  propose  listing  the 
southwest  Alaskan  distinct  population 
segment  of  the  Northern  sea  otter, 
found  mostly  in  the  Aleutian  Islands 
and  the  Alaska  peninsula  and  adjacent 
waters. 


DM*  FR  CM* 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemnnent  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI44 

1278.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  LISTING  THE  MOUNTAIN 
PLOVER  WITH  A  SPECIAL  RULE 


Substantive.  Nonsignificant 
Legal  Auttwrity:  16  USC  1531  et  seq 
CFR  Citation:  50  CFR  17 


i:  Final.  Statutory, 
February  16,  2000. 

Abstract  We  will  amend  our  proposed 
listing  of  the  Moimtain  plover  based  on 
new  information.  We  will  also  publish 
a  proposed  Special  Rule  under  section 
4(d)  of  the  Endangered  Species  Act. 


FR  CM* 


Wf^iww 


Oe/16/99  64  FR  7587 


Dale         FRCile 


04/19/99  64  FR  19108 


NPRM  Comment 

Penod  Extended 
Second  NPRM  11/00/02 

ftogulatory  FlexMllty  Analysis 
Required:  Undetermined 
Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI45 


1279.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  CACTUS 
FERRUGINOUS  PYGMY  OWL 

Priority:  Other  Significant 

Legal  Authority:  16  USC  I53yet  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  Jidy 

13.  2002. 

Abstract:,  We  will  propose  a  new 
designation  of  critical  habitat  for  the 
Cactus  ferruginous  pygmy  owl  distinct 
population  segment  found  in  Arizona. 

Timetable: 

AcMen Drte         FR  CH> 

NPRM  11/00/02 

Regulatory  FlexibUlty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI48 


1280.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  COLUMBIA- 
KLAMATH  DISTINCT  POPULATION 
SEGMENT  OF  THE  BULL  TROUT 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  DaadUna:  NPRM,  Judicial. 
September  1.  2002. 


Proposed  Rule  Stage 


Abstract:  We  propose  to  designate 
critical  habitat  for  the  Columbia- 
Klamath  distinct  population  segment  of 
the  Bull  trout. 


Timetable: 


Action 


FR  CM* 


NPRM 


11AXV02 


Regulatory  FiexHilllty  Analysis 
Required:  Undetermined 

Government  l.evels  Affected:  Federal 

Energy  Effects:  Statement  of  Energy 
Effects  planned  as  required  by 
Executive  Order  13211. 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI52 

1281.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ESTABLISHMENT  OF 
NONESSENTIAL  EXPERIMENTAL 
POPULATION  STATUS  AND 
REINTR0DUCT10N  OF  16  MUSSELS,  1 
SNAIL.  AND  5  RSHES  IN  TENNESSEE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

l.egai  Deadline:  None 

Abstract:  We  propose  the 
establishment  of  Nonessential 
Experimental  Population  status  and 
reintroduction  of  16  mussels,  1  snail, 
and  5  fishes  in  Tennessee 

Timetable: 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Fsderalism:  Undetermined 

Agsncy  Contact  Patrick  Leonard. 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI54 
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Propoeed  Rule  Stage 


1282.  elMPLEMENTATION 
GUIDEUNES  FOR  FISCAL  YEAR  (FY) 
2002  LANDOWNER  INCENTIVE 
PROGRAM  (NON-TRIBAL  PORTION) 
FOR  STATES,  TERRITORIES  AND  THE 
DISTRICT  OF  COLUMBIA 

Priority:  Other  Significant 

Legal  Authority:  PL  88-578 

CFR  CttaUon:  None 

i:  Final.  Statutory, 


December  2002. 

Abstract  The  Landowner  Incentive 
Program  (LIP)  is  a  $40  million  (LWCF 
derived)  grant  program  authorized  in 
the  FY  2002  Interior  Appropriations 
Bill  that  provides  competitive  matching 
grants  to  States,  territories,  the  District 
of  Colimibia,  and  tribes.  The  grants 'will 
establish  or  supplement  landowner 
incentive  programs  that  provide 
technical  and  financial  assistance  to 
private  landowners  for  projects  that 
protect  and  restore  habitats  of  listed 
species  or  species  determined  to  be  at- 
risk.  It  is  important  to  note  this  action 
includes  the  "non-tribal"  portion  of 
this  program  only.  Separate  policy 
guidelines  are  being  developed  by  the 
Service  for  the  tribd  UP  program. 


Action 


Dele  FR  Cite 


Policy  11AXV02 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entities  Affactad:  No 

Govamment  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Kim  Galvan, 
Management  Analyst.  Division  of 
Federal  Aid,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  MS  140,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-1851 
Email:  kim__galvandfws.gov 

RIN:  1018-AI55 

1283.  •  TRIBAL  WILDUFE  GRANTS 
PROGRAM  IMPLEMENTATION 
GUIDEUNES  FOR  FISCAL  YEAR  (FY) 
2002 

Priority:  Other  Significant 

Legal  Authority:  PL  107-63 

CFR  Citation:  Not  Yet  Determined 

Legal  Daadlina:  None 

Abstract  The  Service  is  providing  draft 
implementation  guidance  for  this  $5 


million  program,  which  derives  firom 
the  State  Wildlife  Grant  Program. 
Proposed  guidelines,  ranking  criteria, 
and  additional  information  are 
presented  for  public  comment 


Action 


FR  Gila 


NPrat/i 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govamment  Levels  Affsclsd:  Federal 

Agsncy  0>ntact:  Patrick  Durham, 
Native  American  Liaison,  Department 
of  the  Interior,  United  States  Fish  and 
Wildlife  Service,  Room  3012,  1849  C 
Street,  Washington,  DC  20240 
Phone:  202  208-4133 

RIN:  1018-AI58 

1284.  •  TRIBAL  LANDOWNER 
INCENTIVE  PROGRAM  (T-UP) 
IMPLEMENTATION  GUIDEUNES  FOR 
FISCAL  YEAR  (FY)  2002 

Priority:  Other  Significant 

Lsgal  Authority:  PL  88-578 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract  The  Service  is  providing  draft 
implementation  guidance  for  the  $4 
million  tribal  component  of  the 
Landowner  Incentive  Program. 
Proposed  guidelines,  ranking  criteria, 
and  additional  information  are 
presented  for  public  comment. 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Rsquirad:  No 

Small  Entmas  Affactad:  No 

Government  Levels  Affactad:  Federal 

Agency  Contact:  Patrick  Durham, 
Native  American  Liaison,  Department 
of  the  Interior,  United  States  Fish  and 
Wildlife  Service,  Room  3012,  1849  C 
Street,  Washington,  DC  20240 
Phone:  202  208-4133 

RIN:  1018-AI59 


1285.  •  SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBLIC  LANDS 
IN  ALASKA,  SUBPART  C  AND 
SUBPART  D  —  2003-2004 
SUBSISTENCE  TAKING  OF  WILDUFE 
REGULATKHJS 

Priority:  Routine  and  Frequent 

Legal  Authority:  16  USC  3124 

CFR  Citation:  50  CFR  100;  36  CFR  242 

Legal  Deadline:  None 

Abstract:  This  rule  will  revise  the 
regulations  for  seasons,  harvest  limits, 
methods  and  means  for  the  subsistence 
taking  of  wildlife  during  the  2003 
regulatory  year.  This  rulemaking  is 
necessary  because  subpart  D  is  subject 
to  an  annual  review  cycle. 

TlmetaMa: 


Action 


Data         FR  CM* 


NPRM 


11AXVD2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.eveis  Aftacted:  Federal 

Agency  Contact  William  Knauer, 
Office  of  Subsistence  Management. 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  1011 
East  Tudor  Road,  Anchorage,  AK  99503 
Phone:  907  786-3888 

RIN:  1018-AI62 

1288.  •  2003-2004  REFUGE  SPECIHC 
HUNTING  AND  SPORT  FISHING 
REGULATK>NS 

Priority:  Substantive,  Nonsignificant 

Laflpl  Authority:  5  USC  301;  16  USC 
460;  16  USC  664;  16  USC  668(dd)  to 
668(ee);  16  USC  715(i) 

CFR  Citation:  50  CFR  32 

Legal  Deadline:  None 

Abstract:  We  propose  to  open 
additional  National  Wildlife  Refuges  to 
hunting  and/or  sport  fishing  and  to 
provide  refuge-specific  regulations  for 
those  activities.  This  is  an  annual 
update  for  the  National  Wildlife  Refuge 
System  that  ensures  adequate  public 
notice  of  openings/changes  each  fall. 
We  operate  hunting/fishing  programs 
on  National  Wildlife  Refuges  in 
furtherance  of  the  implementation  of 
the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  directives  to 
facilitate  compatible  priority  wildlife- 
dependant  recreational  opportunities. 
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Aaion 


FR  CM* 


NPRM 


06/0(V03 


Regulatory  FlexIbilHy  Analysis 
Rsqulrsd:  No 

Small  Entities  Affected:  Businesses 
Govsmmsnt  Lsvels  AffSctsd:  State 

Agsncy  Contact:  Leslie  Marler, 
Management  Analyst.  National  Wildlife 
Refuge  System,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  670,  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2397 

RIN:  1018-AI63 

1287.  •  MIGRATORY  BIRO  PERMTTS; 
EIDEROOWN  FROM  ICGLAIM) 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  PL  95-616: 16  USC 
712(2):  PL  106-108 

CFR  Citation:  50  CFR  21 

Lsgal  Deadline:  None 

Abstract:  This  rulemaking  will  allow 
the  importation  into  the  United  States 
of  processed  Icelandic  eiderdown. 


polar  bears  (Ursus  maritimus]  taken  in 
sport  hunts  from  the  Canadian  Gulf  of 
Boothia  polar  bear  population  under 
the  Marine  Mammal  Protection  Act. 

TInMtable: 


Action 


Deli  FR  en* 


NPRM 


02/00/03 


Regulatory  Flexll>illty  Analysis 
Rsqulrsd:  No 

Smsll  Entities  Affected:  No 

Government  Levels  Affsdsd:  Federal 

Agsncy  Contact:  Brian  Millsap.  Chief. 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  634.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian millsapdfws.gov 

RIN:  1018-AI64 

1288.  •  IMPOfrr  OF  POLAR  BEAR 
TROPHIES  FROM  CANADA;  RNDING 
FOR  THE  GULF  OF  BOOTHIA 
POPULATION 

Priority:  Substantive,  Nonsignificant 

Lsgsl  Auttwrlty:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  18.30 

Legal  Deadline:  None 

Abstract  This  rule  annoimces 
proposed  findings  on  the  import  of 


AcHon 


FR  Ctle 


NPRM 


09/00/03 


Rsgulstory  Flexibility  Analysis 

Required:  No 

Government  levels  Affsctsd:  None 

Agsncy  Contact:  Peter  Thomas.  Chief. 
Division  of  Management  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
700,  4401  North  Fairfax  Drive, 
Arlington.  VA  22203 
Phone:  703  358-2095 
Email:  peter thomas®fws.gov 

trnt  1018-AI65 

1289.  •  ENDANGB1E0  AND 
THREATENED  WILOUFE  AND 
PLANTS;  UST1NG  THE  CAUFORNIA 
SALAMANDER  (RANGEWIDE) 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  May 
15,  2003. 

Abstract:  We  will  propose  to  list  the 
California  tiger  salamander  throughout 
its  range,  to  include  areas  where  it  is 
not  already  listed,  under  the 
Endangered  Species  Act. 


Action 


Dali  FR  CM* 


Lsgal  Auttiorlty:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Dssdilne:  NPRM.  Judicial,  March 
8,  2003.  Settlement  agreement 

Abstract:  We  will  propose  to  designate 
critical  habitat  for  the  Desert 
yellowhead.  a  threatened  plant  found 
in  Wyoming. 

Tbnstabls: 


NPRM  05/00/03 

Rsgulstory  Fisxibillty  Analysis 
Required:  No 

Government  Levels  Affsctsd:  Federal 

Agsncy  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildhfe  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 


RIN:  1018-AI68 


1290.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  DESERT 
YELLOWHEAD 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 


Action 


FR  OH* 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Lsvels  Affsctsd:  Federal 

Agsncy  Contact  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI69 

1291.  e  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  SOUTHWESTERN 
WILLOW  FLYCATCHER 

Priority:  Other  Significant 

Unfundsd  Martdatas:  Undetermined 

Lsgal  Auttiorlty:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Dssdiins:  NPRM,  Judicial.  June 
1,  2003. 

Abstract  We  will  propose  designation 
of  critical  habitat  for  the  Southwestern 
willow  flycatcher,  an  endangered  bird 
found  in  Arizona,  California,  Colorado. 
New  Mexico,  Nevada,  Texas  and  Utah. 

Timetable: 


Action 


FR  CHe 


NPRM  06/OOA)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  Federal 

Agsncy  Contact  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI70 
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1292.  e  ENDANGERED  AND 
THREATENED  WILDUFE  AfID 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  SAN  DIEGO  FAIRY 
SHRIMP 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  Auttiority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  April 
11,  2003,  Court  order. 

Abstract:  We  will  propose  designation 
of  critical  habitat  for  the  endangered 
San  Diego  Fairy  shrimp,  a  fi^shwater 
crustacean  found  in  southern 
California. 

Timetable: 


Action 


FR  Cite 


NPRM  04/00/03 

Regulatory  Flexibllity  Analysis 
Rsqulrsd:  No 

Government  Levels  Affsctsd:  Federal 

Agsncy  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI71 

1293.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  CAUFORNIA  . 
GNATCATCHER 

Priority:  Other  Significant 

Unfundsd  MarKlatss:  Undetermined 

Lsgal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  April 
11,  2003,  Court  order. 

Abstract:  We  will  propose  to  designate 
critical  habitat  for  the  Coastal  California 
gnatcatcher,  a  threatened  bird  found  in 
southern  California. 

Ttanstabla: 


Action 


FR  Cite 


NPRM  O4/00A)3 

Rsgulstory  Flexibility  Analysis 
Rsqulrsd:  No 

Govsmmsnt  Lsvsls  Affsctsd:  Federal 

Agsncy  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 


Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI72 


1294.  •  ENDANGERED  AND 
THREATENED  WILOUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  9  APPALACHIAN 
BIVALVES  (FRESHWATER  MUSSELS) 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Lsgal  Deadline:  NPRM,  Judicial,  March 
17,  2003.  Court  order. 

Abstract:  We  will  propose  to  designate 
critical  habitat,  if  prudent,  for  nine 
species  of  Appalachian  bivalves,  or 
freshwater  mussels. 

Timetable: 


Action 


Dote 


FR  Cite 


NPRM  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI73 

1295.  e  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  BRAUN'SitOCKCRESS 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Lsgal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  May 
19,  2003,  Court  order. 

Abstract:  We  will  propose  designation 
of  critical  habitat  for  Braun's  rockcress. 
an  endangered  plant  foimd  in  Kentucky 
and  Tennessee. 

TlmetaMs: 


Rsgulstory  Fisxibillty  Anslysis 
Rsqulrsd:  No 

Govsmmsnt  Levels  Affsctsd:  Federal 

Agsncy  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI74 

1296.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  CUMBERLAND 
ELKTOE 

Priority:  Other  Significant 

Unfundsd  Msndatss:  Undetermined 

Lsgsl  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Lsgal  Deadline:  NPRM,  Judicial,  May 
19,  2003,  Court  order. 

At>Strsct:  We  will  propose  designation 
of  critical  habitat,  if  prudent,  for  the 
Cimiberland  elktoe.  an  endangered 
fi-eshwater  mussel  found  in  Kentucky 
and  Tennessee. 

Timetable: 


Action 


DtH»  FR  CM* 


Action 


Date 


FR  Cite 


NPRM 


0SAXV03 


NPRM  05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l-eveis  Affected:  Federal 

Agency  Contact  Chris  Nolin.  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI75 

1297.  e  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  FOUR  APPALACHIAN 
MUSSELS 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Lsgal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Dssdilne:  NPRM,  Judicial,  June 
16,  2003,  Court  order. 

Abstrsct:  We  will  propose  designation 
of  critical  habitat,  if  prudent,  for  four 
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species  of  Appalachian  bivalves,  or 
freshwater  mussels. 


Action 


FR  CM* 


NPRM  oeAXVoa 

Regulatory  Flexibility  Analysis 
Requirsd:  No 
Govemmant  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin.  Chief. 
Office  of  Conservation  and      ^ 
Classification.  Department  of  me 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI76 


12M.  •  ENDANGERED  AND 
THREATENED  WIUHJFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  A  PLANT,  THE 
PEIRSON'S  MILKVETCH 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  AuttMXity:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM.  Judicial.  July 

28.  2003.  Court  order. 

Abstract:  We  will  propose  designation 

of  critical  habitat  for  Pierson's 

milkvetch.  a  threatened  plant  found  in 

California. 

Timetabia: 


Action 


FR  cue 


CFR  Citation:  50  CFR  17 

|.egal  Deadline:  NPRM.  Judicial. 
September  15.  2003,  Court  order. 

AlMtract:  We  will  propose  designation 
of  critical  habitat  for  the  Lane 
Mountain  milkvetch.  an  endangered 
plant  found  in  California. 

Timetable: 


NPRM  07AXV03 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 


RIN:  1018-AI77 


1299.  •  ENDANGERED  AND 
THREATENED  VVILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  A  PLANT,  THE  LANE 
MOUNTAIN  MILKVETCH 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  Autlwrlty:  16  USC  1531  et  seq 


Action 


FR  CM* 


HPPM 


09/0(V03 


Regulatory  FlexIbHIty  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin.  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI78 


1300.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DELISTING  OF  A  PLANT, 
THE  ARIZONA  AGAVE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

At>stract:  We  plan  to  propose  to 
remove  the  Arizona  agave  (Agave 
arizonica)  from  the  list  of  threatened 
and  endangered  species. 

Timetable: 


1301.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  NONESSENTIAL 
EXPERIMENTAL  POPULATION  OF 
THE  NORTHERN  APLOMADO  FALCON 

Priority:  Substantive.  Nonsigmficant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  plan  to  establish  a 
nonessential  experimental  population 
for  the  Northern  aplomado  falcon 
(Falco  femoralis  septentrionalis).  to 
facilitate  the  recovery  of  this 
endangered  species  and  to  provide  that 
its  re-introduction  will  not  impose  new 
restrictions. 

Timetable: 


Action 


FR  Cite 


NPRM 


07/OOKia 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard. 
Endangered  Species:  Chief.  Division  of 
ConsiUtation.  HCP's.  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  Room  420.  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-A17g 


Action 


Date 


FR  cut 


NPRM 


09AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard. 
Endangered  Species:  Chief.  Division  of 
Consultation,  HCP's.  Recovery  and 
State  Grants.  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  Room  420.  4401  North  Fairfax 
Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI80 

1302.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ENDANGERED  STATUS  FOR 
THE  DUGONG  IN  THE  REPUBLIC  OF 
PALAU 

Priority:  Substantive.  Nonsignificant 
LAgal  Authority:  16  USC  1531  et  seq 
CFR  Citation:  50  CFR  17 
Legal  Deadline:  None 

Atwtract:  We  plan  to  reopen  the 
comment  period  on  the  proposed 
listing,  as  endangered,  of  the  dugong 
in  the  Republic  of  Palau.  The  proposed 
rule  was  published  in  the  Federal 
Register  on  August  5.  1993. 

Timetable: 


Action 


FR  Cite 


NPRM  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltias  Affedad:  No 
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Government  Levels  Affected:  None 

Agettcy  Contact:  Robert  Gabel.  Chief, 
Division  of  Scientific  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
750,  4401  North  Fairfax  Drive, 
Arlington.  VA  22203 
Phone:  703  358-1708 
Email:  roddy gabel®fws.gov 

RIN:  1018-AI81 

1303.  e  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ENDANGERED  STATUS  FOR 
THE  SaMITAR-HORNED  ORYX, 
ADDAX,  AND  DAMA  GAZELLE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abatract:  We  plan  to  reopen  the 
comment  period  on  the  proposed 
listing  of  the  Scimitar-Homed  oryx, 
addax  and  the  Dama  gazelle  as 
endangered.  The  proposed  rule  was 
published  in  the  Federal  Register  on 
November  5.  1991. 

Timetable: 


Action 


FR  Cite 


NPRf4 


11/00/02. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entmaa  Affactad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Gabel.  Chief, 
Division  of  Scientific  Authority. 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
750,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-1708 
Email:  roddy_gabel0fws.gov 

RIN:  1018-AI82 

1304.  e  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DOWNUSTING  THE  WOOD 
BISON  FROM  ENDANGERED  TO 
THREATENED 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

K  None 


Abatract  We  plan  to  publish  a 
proposed  rule  to  downlist  the  Wood 
bison  from  endangered  to  threatened. 
This  action  is  being  considered  due  to 
progress  in  the  recovery  of  this  species. 

Timetable: 


Action 


FR  CMe 


NPRM 


02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  EntMea  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Robert  Gabel,  Chief, 
Division  of  Scientific  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
750,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:703  358-1708, 
Email:  roddy gabel®fws.gov 

RIN:  1018-AI83 


1305.  e  MIGRATORY  BIRD 
SUBSISTENCE  HARVEST  IN  ALASKA; 
REGULATIONS  FOR  THE  SPRING 
AND  SUMMER  2003  SEASON 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  703  to  712; 
16  USC  742a  to  742j 

CFR  Citation:  50  CFR  92 

Legal  Deadline:  None 

Abstract:  This  is  the  first  of  annual 
regulations  that  will  prescribe 
frameworks  for  harvest  dates,  the 
species  that  can  be  taken,  and  methods 
and  means  for  subsistence  harvest  of 
migratory  birds  during  the  spring  and 
summer  in  Alaska.  These  regulations 
were  developed  under  a  new  process 
involving  the  Service,  the  Alaska 
Department  of  Fish  and  Game,  and 
Alaska  Native  representatives.  A  1916 
treaty  with  Canada  established  a  closed 
season  for  the  taking  of  migratory  birds 
between  March  10  and  September  1. 
The  governments  of  Canada.  Mexico, 
and  the  United  States  recenUy  amended 
the  1916  treaty  and  a  subsequent  1936 
treaty  to  provide  for  the  legal 
subsistence  harvest  of  migratory  birds 
and  their  eggs  in  Alaska  and  Canada 
during  the  closed  season. 

Tknelabla: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  State 

Agency  Contact:  Donna  Dewhurst, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  AK  99503 
Phone:  907  786-3499 
Email:  donna dewhurst@fws.gov 

RIN:  1018-AI84 


1306.  e  SAFE  HARBOR  AGREEMENTS 
AND  CANDIDATE  CONSERVATION 
AGREEMENTS  WITH  ASSURANCES; 
REVISIONS  to  THE  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531 

CFR  Citation:  50  CFR  13.25;  50  CFR 
17.22;  50  CFR  17.32 

l.egal  [)eadiine:  None 

Abstract  FWS  is  proposing  to  revise 
the  implementing  regulations  for 
permits  issued  under  Safe  Harbor 
Agreements  and  Candidate 
Conservation  Agreements  With 
Assurances.  These  minor  regulatory 
revisions  will  make  SHAs  and  CCAAs 
easier  to  understand  and  implement. 
After  practical  application  of  the  policy 
and  regulations,  we  see  some 
inconsistencies  and  a  need  to 
refine/define  some  terminology. 

Timetable: 


Action 


Oali         FR  CM* 


Action 


Data 


FR  Cite 


NPRM 


02A)0/03 


NPRM 
Final  Action 


11AXy02 
02AXV03 


Regulatory  Flexibility  Anaiyals 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Jody  Elizabeth  Brown, 
Biologist,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  N.  Fairfax  Dr., 
Arlington,  VA  22203 
Phone:  703  358-2105 
Fax:  703  358-2324 
Email:  jody__brown@fws.gov 

RIN:  1018-AI85 
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1307.  UST  OF  MIGRATORY  BIRDS 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  704;  16  USC 
712 

CFR  Citation:  5QCFR  10.13 
L«gal  Deadline:  None 
Abstract  The  List  of  Migratory  Birds 
found  at  50  CFR  10.13  is  being  revised 
to  (1)  bring  the  list  into  conformity 
with  generally  accepted  taxonomy  and 
nomenclature — English  (conunon)  and 
scientific  names,  as  reflected  in  four 
published  supplements  to  the  6th 
(1983)  edition  of  the  American 
Ornithologists'  Union  Checklist  of 
North  American  Birds;  and  (2)  add 
species  that  are  of  regidar  occurrence 
in  the  United  States  that  are  not 
included  on  the  current  list. 


Action 

NPRM 

Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action 


FR  CM* 


05/09/95  60FR24686 
10/12A)1  66  FR  52281 
11/13/01 


11/00«)2 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact  Brian  Millsap,  Chief. 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  634,  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian_millsap@fws.gov 

RIN:  1018-AB72 


1308.  CONVENTION  ON 
INTERNATIONAL  TRADE  IN 
ENDANGERED  SPECIES  (CITES) 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  23 

Legal  Deadline:  None 

Abetrect:  This  will  be  a  revision  to  an 

existing  rule  that  will  incorporate 
decisions/ interpretations  made  at  nine 
conferences  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora. 

Timeteble: 


Action 


FR  Git* 


FRCMa 


Conection 
Final  Rule 


06/29A)0  65  FR  40167 
12/00/02 


Regulatory  Flexibility  Anelysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact:  Peter  Thomas.  Chief. 
Division  of  Management  Authority. 
Department  of  the  Interior.  United 
States  Fish  and  Wildlife  Service.  Room 
700,  4401  North  Fairfax  Drive. 
Arlington.  VA  22203 
Phone:  703  358-2095 
Email:  peter_thomasdfws.gov 

RIN:  1018-AD87 


1310.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  REMOVAL  OF  THE 
DOUGLAS  COUNTY,  OREGON, 
POPULATION  OF  THE  COLUMBIA 
WHITE-TAILED  DEER  FROM  THE  LIST 
OF  ENDANGERED  AND  THREATENED 
SPEaES 

Priority:  Substantive.  Nonsignificant 
Legel  Authority:  16  USC  1531  et  seq 
CFR  CItetion:  50  CFR  17 
Legel  Deedline:  None 

Abetrect:  We  plan  to  make  a  final 
determination  on  a  proposed  rule  to 
remove  the  Douglas  County.  Oregon, 
population  of  the  Columbia  white- 
tailed  deer  from  the  list  of  endangered 
and  threatened  species. 

ThneteMe: 


1309.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  RECLASSIFICATION  OF  THE 
GRAY  WOLF  IN  CERTAIN  PARTS  OF 
ITS  RANGE 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deedline:  None 

AkMtrsct  We  plan  to  make  a  final 
determination  on  the  proposed  rule  to 
reclassify  certain  populations  of  the 
gray  wolf  from  endangered  to 
threatened  status  under  the  Endangered 
Species  Act,  based  on  the  recent 
recovery  achievements,  and  to  establish 
distinct  population  segments. 


—   Timeteble: 


Action 


FR  CMe 


NPRM  07/13/00  65  FR  43449 

rtotice  -  Meetings  and  07/26/00  65  FR  45956 

Hearings 

Final  Action  11/00/02 

Regulatory  Flexibllity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Patrick  Leonard. 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 

Period  Reopened 
NPRM  Comment 

Period  Reopened 
Second  NPRM 
Final  Action 


NPRM 


05/08/00  65  FR  26663      RIN:  1018-AF20 


05/11/99  64  FR  25263 
11/03/99  64  FR  59729 

12/29/99  64  FR  72992 

06/21/02  67  FR  4221 7 
06/00/03 

Regulatory  Flexibility  Anelysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contect:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation.  HCP's,  Recovery  and 
State  Grants.  Department  of  the  hiterior. 
United  States  Fish  and  Wildlife 
Service.  Room  420.  4401  North  Fairfax 
Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AF43 

1311.  IMPORTATION  OF  CAPTIVE- 
BRED  EXOTIC  BIRDS  INTO  THE 
UNITED  STATES  FROM  BREEDING 
FACILITIES  IN  OTHER  COUNTRIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  490i  to  4916 

CFR  Citation:  50  CFR  15.41;  50  CFR 

15.42 

Legel  Deedline:  None 

AtMtrect:  We  will  establish  the 
information  requirements  and  approval 
criteria  for  the  import  of  captive-bred 
wild  exotic  birds  fit>m  overseas 
breeding  facilities.  This  rule  applies 
primarily  to  species  listed  in  the 
appmidices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
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(CITES),  which  are  otherwise 
prohibited  irom  import  by  the  Wild 
Bird  Conservation  Act  of  1992.  The  rule 
also  describes  the  process  for  handling 
petitions  to  approve  qualifying 
facilities,  establishes  the  duration  of 
approval,  provides  for  the  suspension 
and  revocation  of  approval,  and 
provides  for  notice  of  approved 
facilities  in  the  Federal  Register. 

Timeteble: 


Action 


FR  Cite 


NPRM 
Final  Action 


03/17/94  59  FR  12784 
12/00/02 


Regulatory  Flaxtolilty  Anelyele 

Required:  No 

Government  teveie  Mfeeted:  None 

Agency  Contect:  Robert  Gabel.  Chief. 
Division  of  Scientific  Authority, 
Department  of  the  Interior.  United 
States  Fish  and  Wildlife  Service.  Room 
750.  4401  North  Fairfax  Drive, 
ArlUigton,  VA  22203 
Phone:  703  358-1708 
Email:  roddy gabel@fws.gov 

RIN:  1018-AF44 

1312.  POUCY  FOR  EVALUATION  OF 
CONSERVATION  EFFORTS  IN 
ENDANGERED  SPEOES 
DECISIONMAKING 

Priority:  Other  Significant 

Legel  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deedline:  None 

Abetrect:  The  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  announce  a  draft 
policy  for  the  evaluation  of 
conservation  efforts  in  making  listing 
decisions  under  the  Endai^ered 
Species  Act  of  1973,  as  amended  (Act). 
The  policy  identifies  criteria  to  be  used 
in  determining  whether  conservation 
agreements,  conservation  plans, 
management  plans,  or  other  formalized 
conservation  efforts  remove  the  need  to 
list  a  species  as  threatened  or 
endangered  under  the  Act. 

Tlmetat)le: 

Action 


FR  en* 


06/13/00  65  FR  37102 
11/00/02 


NPRM 
Final  Action 

Reguletory  Flexibility  Anelyele 
Required:  No 

Government  Levele  Affected:  State 
Local,  Tribal,  Federal 


Agency  Contect:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AF55 

1313.  POLICY  ON  GENERAL 
CONSERVATION  PERMITS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq; 
16  USC  1361  et  seq;  16  USC  703  et 
seq 

CFR  Citation:  None 

Legel  Deedline:  None 

Abetrect:  This  policy  will  contain 
provisions  to  issue  permits  to  qualified 
organizations  to  conduct  general 
conservation  activities  over  a  specified 
period  of  time  instead  of  issuing 
multiple  permits  for  each  activity. 

Timetable:  


Action 


FR  am 


Threatened  and  Endangered  Species. 
Currently,  all  tidewater  goby 
populations  in  California  are  on  the 
List  of  Endangered  and  Threatened 
Species. 

Timeteble: 


Notice  of  Proposed        10«8«9  64FR58086 

Policy 
Final  Action  07/00«)3 

Regulatory  Flexibility  Anelysis 
Required:  No 

Smell  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Peter  Thomas.  Chief, 
Division  of  Management  Authority, 
Department  of  the  Interior.  United 
States  Fish  and  Wildlife  Service.  Room 
700.  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-2095 
Email:  peter thomas@fws.gov 

RIN:  1018-AF63 

1314.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DEUSTING  THE  NORTHERN 
POPULATION  OF  THE  TIDEWATER 
GOBY 

Priority:  Substantive,  Nonsignificant 
Legel  Authority:  16  USC  1531  et  seq 
CFR  Citation:  50  CFR  17 
Legal  Deedline:  None 

Abstract:  The  Service  plans  to  make 
a  final  determination  on  the  proposed 
rule  to  remove  the  northern  population 
of  the  tidewater  goby  from  the  List  of 


Action 


FR  CM* 


06/24/99  64  FR  33816 
02/15/00  65  FR  7483 

01/03/01   66FR345 

11/00«J2 


NPRM 

NPRM  Comment 

Period  Reopened 
NPRM  Comment 

Period  Fleopened 
Final  Action 

Regulatory  FlexIbHIty  Anelyele 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation.  HCP's.  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive.  Arlington.  VA  22203 
Phone:  703  358-2171  i 

RIN:  1018-AF67 

1315.  U.S.  PROPOSALS  FOR  CITES 

APPENQIX  III;  CERTAIN  TURTLE 

SPEaES 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  23 

Legel  Deedline:  None 

Abetrect:  This  action  would  add 
certain  native  turtle  species  to 
Appendix  HI  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora.  If 
adopted,  exports  of  the  species  would 
require  CITES  documentation  from  the 
Service  to  ensure  that  foreign  coimtries 
accept  the  shipments.  This  action  is 
necessary  to  monitor  the  impact  of 
trade  on  the  species  in  an  effort  to 
maintain  healthy  populations. 

Timeteble: 


Action 


DM  FR  OH* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/26/00  65  FR  4217 
03/13A)0 


11/00/02 


Reguletory  Flexibility  Anelyele 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marie  Maltese, 
Biologist.  Division  of  Scientific 
Authority.  Department  of  the  Interior, 
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United  States  Fish  and  Wildlife 

Service.  4401  North  Fairfax  Drive, 

Arlington.  VA  22203 

Phone:  703  358-1708 

Email:  marie maltese@fws.gov 

RIN:  1018-AF69 

1316.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DETERMINATION  OF 
ENDANGERED  STATUS  AND 
DESIGNATION  OF  CRITICAL  HABITAT 
FOR  THE  GILA  CHUB 

Priority:  Other  Signiflcant 

Legal  AuttKNity:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadlina:  Final.  Judicial.  August 
18,  2001.  Court  Order. 

Abstract:  We  are  proposing  endangered 
status  and  the  designation  of  critical 
habitat  for  the  Gila  chub. 

TImetabIa: 


Action 


DMe         FR  Cite 


08/09/02  67  FR  51947 
09/23A)2 

08«)0/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG16 

1317.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DEUSTING  OF  THE 
HOOVER'S  WOOLY-STAR 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  plan  to  make  a  final 
determination  on  the  proposed  rule  to 
remove  the  Hoover's  Wooly-Star  from 
the  list  of  Endangered  and  Threatened 
Plants.  This  action  is  based  on 
information  that  indicates  this  plant  is 
more  widespread  and  abundant  than 
previously  thought,  more  resilient  and 


less  vulnerable  to  certain  activities,  and 
adequately  protected  on  public  lands. 

Timetable: 


Action 


FR  Cite 


03/06/01   66  FR  13474 
05/07/01 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  /Vction 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief.  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG41 

1318.  NATIONAL  WILDUFE  REFUGE 
SYSTEM;  MISSION,  GOALS,  AND 
PURPOSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  668(dd)  to 
668(ee) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  proposed  policy  will 
address  the  mission,  goals  and 
purposes  of  the  National  Wildlife 
Refuge  System  in  the  context  of  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997. 

Timetable: 


Action 


Dale  FR  Cite 


Proposed  Policy 
Comment  Period 

Extended 
NPRM  Comment 

Period  Reopened 
NPRM  Comment 

Period  Reopened 
Final  Action 


01/16/01   66  FR  3668 
03/1S/01   66  FR  15136 

05/15/01   66  FR  26879 

06/21/01   66  FR  33268 

06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  James  W.  Kurth. 
Deputy  Chief,  National  Wildlife  Refuge 
System,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  MS  670  ARLSQ,  Washington, 
DC  20240 


Phone:  703  358-1744 
RIN:  1018-AG46 


1319.  INJURIOUS  WILDUFE  - 
ADDITION  OF  BLACK  CARP 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  18  USC  42 

CFR  Citation:  50  CFR  16 

Legal  Deadline:  None 

Abstract:  We  will  review  economic  and 
biological  information  on  the  Black 
carp  (Mylopharyngodon  piceus)  for 
possible  addition  to  the  list  of  injurious 
wildlife  under  the  Lacey  Act. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comnrient 

Penod  End 
Final  Action 


07/30/02  67  FR  49280 
09/30/02 

11AXV02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

URL  For  Public  Comments: 

http://BlackCarp@fws.gov 

Agency  Contact:  Kari  Jonell  Dimcan, 

Fishery  Biologist,  Division  of 

Environmental  Quality,  Department  of 

the  Interior,  United  States  Fish  and 

Wildlife  Service,  Room  81  OB,  4401 

North  Fairfax  Drive.  Arlington,  VA 

22203 

Phone:  703  358-2464 

Email:  kari duncan@fws.gov 

RIN:  1018-AG70 


1320.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DETERMINATIONS  OF 
WHETHER  DESIGNATION  OF 
CRITICAL  HABITAT  IS  PRUDENT  FOR 
81  PLANTS  AND  PROPOSED 
DESIGNATIONS  FOR  76  PLANTS 
FROM  KAUAI  AND  NIIHAU,  HAWAU 

Priority:  Other  Significant 

Legal  Auttrartty:  16  USC  1361  to  1407; 
16  USC  4201  to  4245;  PL  99-625  100 
Stat.  3500:  16  USC  1531  to  1544 

CFR  Citation:  50  CFR  17 

Legal  DaadHne:  Final,  Judicial, 
December  16,  2001,  Coiirt  Order. 

Abstract:  We  propose  to  designate  for 
a  second  time  critical  habitat  for  n 
plants  from  the  islands  of  Kauai  and 
Niihau,  Hawaii. 
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DOI— FWS 


nnai  Rule  Stage 


Timetable: 


Action 


FR  CHe 


11/07/00  65  FR  66807 
11/13/00  65  FR  67796 
03/07/01   66  FR  13691 

01/28/02  67  FR  3939 
02/11/02  67  FR  6214 
08/26/02  67  FR  54766 
02AXV03 


NPRM 
Con'ection 
NPRM  Conmwnt 

Period  Reopened 
Second  NPRM 
Correction 
NPRM 
Final /Action 

Regulatory  Flexttilllty  Analysis 
Requirad:  No 

Small  Entniaa  Aftactad:  No 

Government  Levels  Aftactad:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG71 

1321.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
THE  PURPLE  AMOLE 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245:  PL  99-625  100  Stat  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial, 
September  30,  2001,  Settlement 
agreement. 

Abstract:  We  will  determine  critical 
habitat  for  the  Pvirple  amole  in 
California. 

Timetable: 


1322.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
THREE  COASTAL  CALIFORNIA 
PLANTS 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  to  1544; 

16  USC  1361  to  1407;  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  DaadHne:  NPRM,  Judicial, 
September  30,  2001,  Court  order. 

Abstract:  We  propose  to  designate 
critical  habitat  for  three  coastal  plants 
in  California:  LaGraciosa  thistle; 
Lompac  Yerba  Santa;  and  Gaviota 
tarplant. 

Timetable: 


Action 


FR  Cite 


NPRM  11/08/01   66  FR  56508 

NPRM  Comment  01/07/02 

Period  End 

Final  Action  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affadad:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG75 


Action 


FR  Cite 


11/15/01   66  FR  57559 
01/14/02 

11/00AJ2 


NPRM 

NPRM  Comnr>ent 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
WUdlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG88 

1323.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITIGAL  HABITAT  FOR 
THE  KECK'S  CHECKERMALLOW 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  June 
10,  2002,  Court  order. 
Abstract:  We  propose  to  designate 
critical  habitat  for  the  Keek's 
checkermallow  in  California. 

TImetabIa: 


Small  Enttties  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG93 

1324.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
THE  BAKER'S  LARKSPUR  AND  THE 
YELLOW  LARKSPUR 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM.  Judicial,  June 
10.  2002,  Court  order. 

Abstract:  We  propose  to  determine 
critical  habitat  for  the  Baker's  larkspur 
and  the  Yellow  larkspur  in  California. 

TImetabIa: 


Action 


Dale 


FR  Cite 


NPRM 
Rnal  Action 


06/19/02  67  FR  41669 
03/00«)3 


Action 


FR  Gilt 


NPRM 
Final  Action 


06/18/02  67  FR  41367 
03/00/03 


Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and    . 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG96 

1325.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRTIICAL  HABITAT  FOB 
THE  OTAY  TARPLANT 

Priority:  Other  Significant 

Authority:  16  USC  1361  to  1407; 


Regulatory  Flexibtllty  Analyala 
Required:  No 


16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  SUt.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadlina:  NPRM,  Judicial,  May 
30,  2001,  Settlement  agreement 
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Final  Rule  Stage 


Abstract:  We  will  designate  critical 
habitat  for  the  Otay  tarplant  in 
California. 

Timetable: 


DM*         FR  CM* 


NPRM 
Final  Action 


06/13/01    66  FR  32052 
12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contacfc  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  101&-AHOO 


1326.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  TWO  CAVE 
INVERTEBRATES  FROIM  KAUAI 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  Final,  Judicial,  January 
1,  2002,  Court  order  to  finalize  by 
01/01/02. 

Abstract:  We  propose  to  designate 
critical  habitat  for  the  Kauai  cave 
amphipod  and  the  Kauai  cave  wolf 
spider. 


Action 


Oal*         FRCNe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


03/27/02  67  FR  14671 
05/28/02 

04AXV03 


Regulatory  Flexibility  Analysis 
Raqukad:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin.  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452,  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 


b  1018-AHOl 


1327.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR  58 
PLANTS  IN  HAWAH 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245:  PL  99-625  100  Stat.  3500 

CFR  CKatkxi:  50  CFR  17 

Legal  Deadline:  Final,  Judicial,  April 
30,  2002,  145  plants  final  by  04/30/02. 

At)Stract:  We  propose  to  determine 
critical  habitat  for  58  plants  on  the 
island  of  Hawaii.  This  action  is  part 
of  litigation  involving  245  Hawaiian 
plants. 

Timetable: 


Action 


Dale         FR  GNe 


NPRM 
NPRM 
NPRM  Comment 

Period  Reopened 
Final  Action 


05/28/02  67  FR  36967 
08/26/02  67  FR  54766 
09/24/02  67  FR  59811 

05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH02 


1328.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DETERMINATIONS  OF 
WHETHER  DESIGNATION  OF 
CRITICAL  HABITAT  IS  PRUDENT  FOR 
20  PLANTS  AND  RE-PROPOSED 
DESIGNATIONS  FOR  32  PLANTS 
FROM  MOLOKAI,  HAWAH 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 


NPRM,  Judicial.  March 
20,  2002,  Settlement  agreement. 

Abstract:  We  re-propose  to  determine 
critical  habitat  for  50  plants  on 
Molokai,  Hawaii,  and  2  plants  in  the 
Maui/NUI  Complex,  Hawaii,  as  the 
result  of  litigation. 


Timetabia: 


Action 


Date 


FR  CM* 


12/29/00  65  FR  83157 
02/22/01   66FR  11132 

04A)5/02  67  FR  16491 
05/20A)2 


08/26/02  67  FR  54766 
03AXy03 


NPRM 

NPRM  Comment 

Period  Extended 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation- and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH08 


1329.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
PLANTS  OF  THE  NORTHWEST 
ISLANDS,  HAWAII 

Priority:  Other  Sigmficant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial. 

November  30.  2000,  100  Hawaiian 

plants. 

Final.  Judicial,  November  30,  2001.  100 

Hawaiian  plants. 

Abstract:  We  propose  to  determine 
critical  habitat  for  8  plants  on  the 
Northwest  Islands  of  Hawaii,  as  a  result 
of  litigation. 


Action 

Data 

FR  CIto 

NPRM 

0S/14A)2 

67  FR  34521 

NPRM 

08/26/02 

67  FR  54766 

NPRM 

09/12/02 

67  FR  57784 

NPRM  Comment 

10/15/02 

Period  End 

Rnal  Action 

05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entmas  Affactad:  No 

Govammont  Lavala  Affected:  Federal 

Agency  Contact  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
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Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH09 


Abstract:  We  plan  to  propose  to 
remove  the  Truckee  barberry  from  the 
List  of  Endangered  and  Threatened 
Plants. 


1330.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DETERMINATIONS  OF 
WHETHER  DESIGNATION  OF 
CRITICAL  HABITAT  IS  PRUDENT  FOR 
8  PLANTS  AND  REPROPOSED 
DESIGNATIONS  FOR  18  PLANTS 
FROM  LANAI.  HAWAII 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial, 
February  16,  2002,  settlement. 

Abstract:  We  will  determine  critical 
habitat  for  listed  plants  on  the  island 
of  Hawaii,  as  a  result  of  litigation. 

Timetable: 


Action 

Dale 

FR  Cite 

NPRM 

12/27/00 

65  FR  82085 

NPRM 

02/22A)1 

66FR11133 

NPRM 

04A)6/01 

66  FR  18223 

NPRM 

03/04/02 

67  FR  9805 

NPRM  Comment 

04/18/02 

Period  End 

Final  Action 

oifooms 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affactad:  Federal 

Agency  Contact:  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AHlO 


1331.  ENDANGERED  AND 
THREATENED  PLANTS;  REMOVAL  OF 
THE  TRUCKEE  BARBERRY  FROM 
THE  LIST  OF  ENDANGERED  AND 
THREATENED  PLANTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

None 


Timetable: 

Action 

Dete         FRCHa 

NPRM 
Final  Action 

09/03«)2  67  FR  56254 
09/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AgeiKy  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH47 


1332.  ENDANGERED  AND 
THREATENED  WILDUFE;  REMOVAL 
OF  THE  GUAM  BROADBILL  AND 
MARIANA  MALLARD  FROM  THE  UST 
OF  ENDANGERED  AND  THREATENED 
WILDUFE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  plan  to  make  a  final 
determination  on  the  proposed  rule  to 
remove  the  Guam  broadbill  and  the 
Mariana  mallard  from  the  List  of 
Endangered  and  Threatened  Wildlife. 

Timetable: 


Action 


FR  one 


NPRM 
Final  Action 


01/25/02  67  FR  3675 
04/00/03 


Rnal  Rule  Stage 


1333.  ADDITION  OF  THE  BASKING 
SHARK  AND  THE  STAG  BEETLE  TO 
APPENDIX  III  UNDER  CITES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  23 

Legal  Deadline:  None 

Abstract:  This  action  will  amend  the 
regulations  in  50  CFR  part  23  by  adding 
the  basking  shark  and  the  stag  beetle 
to  appendix  III  under  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES). 

Timetabia: 


Action 


FR  CM* 


Direct  Final  Rule 


11/00rt)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHles  Affected:  No 
Government  Levels  Affected:  Federal 
Agency  Contact:  Peter  Thomas,  Chief, 
Division  of  Management  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
700,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-2095 
Email:  peter thomas@fws.gov 

RIN:  1018-AH66 

1334.  AUDIT  RESOLUTION  POUCY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  0MB  Circular  A-133 

CFR  Citation:  50  CFR  80;  43  CFR  12 

Legal  Deedline:  None 

Abstract'  We  will  publish  6  USFWS 
Manual  chapters  regarding  Federal 
Government  auditing  standards  as  they 
pertain  to  State  grantees. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  101B-AH50 


Action 


FR  GNe 


12/14/01  66  FR  64845 
11/00A)2 


Policy 
Policy 

Regulatory  Flexibllity  Analysis 

Required:  No 

Small  Entitles  Affected:  No 

GovemmaM  Levels  Affected:  Sute, 

Federal 

Agertcy  Contact  Kim  Galvan, 
Management  Analyst,  Division  of 
Federal  Aid,  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service,  MS  140,  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
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Phone:  703  358-1851 
Email:  kim galvan@fws.gov 

RIN:  1018-AH69 

1335.  ENDANGERED  AND 

THREATENED  WILDUFE  AND 

PLANTS:  REPROPOSED 

DETERMINATIONS  OF  PRUDENCY 

AND  PROPOSED  DESIGNATIONS  OF 

CRITICAL  HABITAT  FOR  PLANTS 

FROM  MAUI  AND  KAHOOLAWE, 

HAWAII 

Priority:  Other  Significant 

Legal  Auttwrity:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Daadlina:  NPRM.  Judicial, 
November  30,  2000,  100  Hawaii  plants. 
Final.  Judicial.  November  30.  2001,  100 
Hawaii  plants. 

Abstract:  We  will  determine  critical 
habitat  for  approximately  63  plants 
from  Maui  and  Kahoolawe,  Hawaii. 

Tlmalabla: 


CFR  Citation:  50  CFR  17 


Action 


Dal*         PR  Cite 


12/18/00  65  FR  79191 
02/22/01  66  FR  11 131 
04A)2/01 

04/03/02  67  FR  15855 
05/20A)2 

08/26/02  67  FR  54764 
08/26/02  67  FR  54766 
10/02/02  67  FR  61845 

04/00A)3 


NPRM 
NPRM 
NPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
NPRM 
NPRM 
NPRM  Comment 

Period  Reopened 
Final  Action 

Regulatory  Flexibility  Analysis 
Raquirad:  No 

Small  Entmas  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452,  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH70 

1336.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  REOPENING  OF  COMMENT 
PERIOD  ON  THE  THREATENED 
STATUS  OF  THE  SACRAMENTO 
SPUTTAIL  (POGONICHTHYS 
MACROLEPIDOTIS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 


It  Deadline:  Final.  Judicial,  January 
31,  2002,  Settlement  agreement. 

Abstract:  We  were  ordered  by  a  court 
to  reanalyze  the  information  concerning 
the  listing  decision  for  the  Sacramento 
splittail.  Therefore,  we  have  reopened 
the  comment  period  for  this  issue.  The 
previous  regulatory  action  that  finalized 
the  listing  decision  for  the  Sacramento 
splittail  was  assigned  RIN  1018-AC26, 
and  was  completed  with  the 
publication  of  the  final  rule  designating 
the  Sacramento  splittail  as  a  threatened 
species,  effective  March  10.  1999  (64 
FR  5963).  Since  RIN  1018-AC26  has 
been  completed,  we  are  considering  the 
reopening  of  the  comment  period  on 
this  issue  to  be  a  new  regulatory  action, 
which  has  been  assigned  this  current 
RIN. 

Timetable: 


Legal  Deadline:  Final,  Judicial.  October 
19.  2001,  Settlement  agreement. 

Abstract:  We  propose  to  list-  the  Scotts 
Valley  polygonum  as  an  endangered 
species. 

Timetable: 


Action 


Data 


FR  Cits 


NPRM 
Final  Action 


11/09/00  65  FR  67335 
04/00«)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affactad:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 


Action 


FR  Cita        RIN:  1018-AH76 


01/12/01  66  FR  2828 

05/08/01   66  FR  23181 

06/07/01 

08/17/01   66  FR  43145 

10/01/01 

03/21/02  67  FR  13096 

04/01/02  67  FR  15337 
05/20«)2 

11/00/02 


Comnient  Period 

Extended 
Comment  Period 

Reopened 
Comment  Period  End 
Comnrwnt  Period 

Reopened 
Comment  Period  End 
NPRM  Comment 

Period  Reopened 
NPRM  Corection 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH73 


1337.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  PROPOSED  ENDANGERED 
STATUS  FOR  POLYGONUM 
HICKMANN  (SCOTTS  VALLEY 
POLYGONUM) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 


1338.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ESTABUSHMENT  OF 
PROTECTION  AREAS  FOR  THE  WEST 
INDIAN  MANATEE  IN  FLORIDA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

l.egai  Deadline:  NPRM,  Judicial, 
August  2001,  Settlement  agreement. 
Final,  Judicial,  January  2002, 
Settlement  agreement. 

Abstract:  In  August  2001 .  pursuant  to 
a  settlement  agreement,  we  published 
a  proposal  to  create  16  manatee 
protection  areas  in  Florida.  On  January 
7,  2002,'  we  published  a  final  rule 
establishing  manatee  refuges  at  two  of 
those  sites,  while  deferring  action  on 
making  a  determination  in  a  final  rule 
on  the  remaining  14  sites  until 
December  2002.  Now,  in  response  to 
comments  received  during  the  public 
comment  period  on  the  August  2001 
proposed  rule,  we  are  proposing  to 
create  an  exception  to  the  regulations 
governing  the  Barge  Canal  manatee 
refuge  in  Brevard  County.  Under  this 
exception,  parties  may  apply  for 
authorization  to  conduct  otherwise 
prohibited  activities  in  the  refuge  if 
they  can  demonstrate  to  us  that  the 
activity  can  be  pursued  in  such  a 
manner  that  manatees  will  not  be 
taken.  This  exception  is  being  proposed 
only  for  the  Barge  Canal  refuge  so  that 
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we  may  assess  the  efficacy  of  the 
process  in  a  controlled  fashion  before 
considering  whether  to  make  the 
exception  more  widely  available. 

Timetable: 


Action 


FR  Cite 


08/10/01   66  FR  42318 
08/29/01   66FR4566i2 
01/07/02  67FR680 
04/16/02  67  FR  18572 
06/17/02 

09/20/02  67  FR  59487 
11/00/02 


NPRM 

NPRM 

Final  Rule 

NPRM 

NPRM  Comment 

Period  End 
Emergency  Rule 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  Federal 

I      Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 

I      State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH80 

1339.  MIGRATORY  BIRD  PERMITS; 
REGULATIONS  GOVERNING 
REHABILITATION  ACnVITIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  712(2) 

CFR  Citation:  50  CFR  21 

Legal  Daadlina:  None 

Abstract:  The  Service  proposes  to 
amend  the  Migratory  Bird  Permit 
regulations  whdch  authorize  permits  to 
take,  possess,  transport,  sell,  purchase, 
barter,  import  and  export  migratory 
birds.  The  Service  proposes  to  establish 
a  new  section  to  authorize 
rehabilitation  permits,  which  currently 
are  authorized  under  50  CFR  21.27, 
Special  Piuppse  permits. 

TImetabIa: 


Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian__millsap@fw8.gov 

RIN:  1018-AH87 

1340.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  RK)  GRANDE 
SILVERY  MINNOW 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625 

CFR  Citation:  50  CFR  17 

Legal  Daadlina:  NPRM,  Judicial. 
November  30,  2001,  Settlement 
agreement. 

Abstract:  We  propose  to  designate 
critical  habitat  for  the  Rio  Grande 
silvery  minnow  in  New  Mexico. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/06/01   66  FR  63349 
03/06/02 


Regulatory  Flexibility  Analysis 

Required:  No 

Govammant  Levels  Affected:  Federal, 

State,  Local,  Tribal 

Agency  Contact:  Brian  Millsap.  Chief, 

Division  of  Migratory  Bird 


Action 


Dete         FR  Cite 


Notice  of  Intent 
NPRM 
NPRM 
Final  Action 


04/05/01  66  FR  18107 
06/06/02  67  FR  39205 
09/12/02  67  FR  57783 
12/00/02 


Species  of  Wild  Fauna  and  Flora  . 
(CITES),  the  Government  of  Peru  has 
listed  Spanish  cedar  and  bigieaf 
mahogany  in  CITES  appendix  III.  This 
listing  invokes  certain  permitting 
requirements  to  assist  Peru  in 
controlling  trade  in  these  species. 

Timetable:  

Action  Dete         FR  CHe 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH91 

1341.  PUBLIC  NOTICE  FOR  CITES 
APPENDIX  IH  LISTING  OF  SPANISH 
CEDAR  AND  BKSLEAF  MAHOGANY 
BY  THE  GOVERNMENT  OF  PERU 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorlty:  16  USC  1531  et  seq; 
16  USC  4201;  PL  99-625 

CFR  Citation:  50  CFR  23 

Legal  Deadline:  None 

Abatraet:  This  notice  advises  the 
public  that,  by  imilateral  action 
provided  for  in  the  Convention  on 
International  Trade  in  Endangered 


Direct  Final  Rule 


11/00/02 


Regulatory  Fiexit>ility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Pat  Ford,  Biologist, 
Division  of  Scientific  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Arlington,  VA 
22203 

Phone:  703  358-1708 
Email:  pat ford®fws.gov 

RIN:  1018-AH9g 

1342.  MIGRATORY  BIRD  HUNTING 
AND  PERMITS;  REGULATIONS  FOR 
MANAGING  HARVEST  OF  UGHT 
GOOSE  POPULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  703  to  712; 
16  USC  742(a)  to  742(j) 

CFR  Citation:  50  CFR  20;  50  CFR  21 

subpart  E 

Legal  Deadline:  None 

Abstract:  This  rule  authorizes  new 
methods  of  take  for  light  goose  hunting 
under  50  CFR  part  20  and  revises 
subpart  E  of  50  CFR  part  21  for  the 
management  of  overabimdant  light 
goose  popiilations.  It  also  modifies  the 
conservation  order  that  will  increase 
take  of  such  populations  under  the 
authority  of  this  subpart. 

Timetable: 


Action 


FR  Cite 


10/12/01  66  FR  52077 
11/07A)1  66  FR  56266 
12/10/01  66  FR  63665 


NPRM 

NPRM  Correction 

NPRM  Comment 

Period  Extended 
Final  Action  01/00/03 

Regulatory  Flexibility  Analysis 

Requhed:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State, 

Tribal 

Agency  Contact:  Brian  Millsap,  Chief, 

Division  of  Migratory  Bird 

Management,  Department  of  the 
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Intoior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-1714 
Email:  brian millsap9fws.gov 

RIN:  1018-AI07 

1343.  ADOmON  BY  INDONESIA  OF 
RAMN  TO  APPENDIX  IH  UNDER  THE 
CONVENTION  ON  INTERNATIONAL 
TRADE  IN  ENDANGERED  SPEaES  OF 
WILD  FAgNA  AND  FLORA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq: 
16  USC  4201;  PL  99-625 

CFR  Citation:  50  CFR  23 

Legal  Deadline:  None 

Abstract:  This  notice  advises  the 
public  that,  by  unilateral  action 
provided  for  in  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  the  Government  of  Indonesia 
has  listed  the  tree  species,  Ramin,  in 
CITES  appendix  ID.  This  listing  invokes 
certain  permitting  requirements  to 
assist  Indonesia  in  controlling  trade  in 
this  species. 

Timetable: 


Action 


DM*  FR  CIta 


Direct  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Pat  Ford,  Biologist. 
Division  of  Scientific  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Arlington.  VA 
22203 

Phone:  703  358-1708 
Email:  pat forddfws.gov 

RIN:  1018-AI08 

1344.  SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBLIC  LANDS 
IN  ALASKA,  SUBPART  C  AND 
SUBPART  D— 2003  SUBSISTENCE 
TAKING  OF  FISH  AND  SHELLRSH 
REGULATKMIS 

Priority:  Routine  and  Frequent 

Legal  Authority:  16  USC  3124 

CFR  Citation:  50  CFR  100;  36  CFR  242 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  revise 
the  regulations  for  seasons,  harvest 


limits,  methods,  and  means  related  to 
taking  of  fish  and  shellfish  for 
subsistence  uses  during  the  2003 
regidatory  year.  This  rulemaking  is 
necessary  because  subpart  D  is  subject 
to  an  annual  review  cycle. 

Timetable: 


Action 


Dais         FR  Cite 


NPRM 
FinaJ  Action 


02/11/02  67  FR  6334 
Q2AXV03 


Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  Knauer. 
Office  of  Subsistence  Management, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service.  1011 
East  Tudor  Road,  Anchorage,  AK  99503 
Phone:  907  786-3888 

RIN:  1018-AI09 

1345.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  REMOVAL  OF  THE  TINIAN 
MONARCH  FLYCATCHER  FROM  THE 
LIST  OF  ENDANGERED  AND 
THREATENED  SPECIES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  The  Service  is  planning  to 
make  a  final  determination  on  the 
proposed  rule  to  delist  the  Tinian 
monarch  flycatcher  firom  the  list  of 
endangered  and  threatened  species,  due 
to  apparent  increases  in  population 
numbers  and  likely  improvement  in 
habitat  quality.  This  bird  occurs  on 
Tinian  Island  in  the  Marianas.  The 
proposed  rule  was  published  in  the 
Federal  Register  on  February  22,  1999. 
page  8533.  under  RIN  1018-AE40. 

Timetable: 


Dsis        FR  Cits 


NPRM 
Final  Action 


02/22/99  64FR8533 
03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard. 
Endangered  Species:  Chief.  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 


United  States  Fish  and  Wildlife 
Service.  Room  420,  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI14 


1346.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  LISTING  AND  DESK3NATK>N 
OF  CRmCAL  HABITAT  FOR  THREE 
SI4AILS  AND  ONE  AMPHIPOD 

Priority:  Other  Significant 

Legal  AuttMrity:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial. 
February  6.  2002,  Settlement 
agreement. 

Abstract:  We  propose  to  list  and 
designate  critical  habitat  for  Koster's 
tyronia,  Noel's  amphipod,  Pecos 
assiminea  and  the  Roswell  springsnail 
in  New  Mexico  and  Texas. 

Timetable: 


Action 


Data         FR  CMa 


NPRM 
Rnal  Action 


02/12/02  67  FR  6459 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State,  Local.  Tribal 

Agency  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI15 

1347.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  EMERGENCY  USTING  OF 
THE  PYGMY  RABBIT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

t.egal  Deadline:  Other.  Judicial. 
November  23.  2001,  Settlement 
agreement. 

Abstract:  We  are  emergency  listing  the 
Columbia  Basin  Distinct  Population 
Segment  of  the  Pygmy  rabbit  in 
Washington. 
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Action 


FR  Cite 


NPRM  11/30/01  66  FR  59769 

Emeiaency  Final  Rute  U/^on^  66  FR  59734 
NPRM  Comment  02/07/02  67  FR  5780 

Period  Reopened 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levele  Affected:  Federal. 
State,  Local,  Tribal 

Agency  Contact  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classffication,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 

Phone:  703  358-2171 

-♦ 
RIN:  1018-AI17 


1348.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
THE  TOPEKA  SHINER 

Priority:  Other  Significant 

Legal  Authority:  16  USC  I36i  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM.  Judicial. 
August  13,  2002.  Settlement  agreement. 

Abstract:  We  propose  to  designate 
critical  habitat  for  the  fish,  the  Topeka 
shiner,  which  occm«  in  Iowa.  Kansas. 
Minnesota.  Missouri,  and  South  Dakota. 

Timetable: 


Action 


1349.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
THE  GULF  STURGEON 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial, 
Penary  2.  2002,  Settlement 
agreement. 

Abstract'  We  propose  to  designate 
critical  habitat  for  the  Gidf  sturgeon. 


FR  CHa 


NPRM 
Final  Action 


08/21/02  67  FR  54261 
08/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal. 
State.  Local 

Agency  Contact:  Chris  Nolin.  Chief. 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452,  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI20 


Action 


Date         FRCite 


NPRM 
Fmal  Action 


06/06/02  67  FR  51530 
03/00/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI23 

1350.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR  103 
OAHU,  HAWAII,  PLANTS 

Priority:  Other  Sigmficant 
Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  April 
30,  2002,  Settlement  agreement. 

Alwtract:  We  propose  to  designate 
critical  habitat  for  103  Oahu.  Hawaii, 
plants. 

Timetable: 

Action 


Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive,  Arlington.  VA  22203    . 
Phone:  703  358-2171 

RIN:  1018-AI24 


1351.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
FIVE  CARBONATE  PLANTS  IN 
CAUFORMA 

f>riority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial, 
January  30,  2002,  Settlement  agreement. 

Abstract  We  propose  to  designate 
critical  habitat  for  five  carbonate  plants 
in  California:  Parish's  daisy; 
Cushenbury  buckwheat;  Cushenbiuy 
milk-vetch;  San  Bernardino  Mdimtains 
bladderpod;  and  Cushenbury  oxytheca. 

Timetable: 


FR  Cite 


05/28/02  67  FR  37107 
08/26/02  67  FR  54766 
10/10/02  67  FR  63066 

05/00/03 


NPRM 
NPRM 
NPRM  Comment 

Period  Reopened 
Final/U:tion 

Regulatory  Fiexil)ility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Nolin,  Chief. 
Office  of  Conservation  and 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 

Period  Reopened 
Final  Action 


02/12/02  67  FR  6577 
09/20/02  67  FR  59239 


11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior.  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI27 

1352.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  LISTING  OF  THE  ISLAND 
FOX 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  I36i  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625;  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deedline:  NPRM,  Judicial. 
November  30.  2001.  Settlement 
agreement. 
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Abstract:  We  propose  to  list  the  Island 
fox,  which  occurs  on  the  Channel 
Islands  off  California. 

Timetable: 


Action 


FR  CH* 


NPRM 
Final  Action 


12/10/01   66  FR  63654 
07/0(V03 


Regulatory  Flexibility  AiMlysis 
Required:  No 

Government  Levels  Affected:  Federal. 
State.  Local.  Tribal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI28 


1353.  SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBLIC  LANDS 
IN  ALASKA,  SUBPART  D; 
SUBSISTENCE  TAKING  OF  RSH, 
CUSTOMARY  TRADE 

Priority:  Substantive.  Nonsignificant     - 

l.egal  Auttiority:  16  USC  3124 

CFR  Citation:  50  CFR  100;  36  CFR  242 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will 
establish  the  guidelines  under  which 
the  subsistence  taking  of  fish  and 
shellfish  can  be  considered  customary 
trade. 

TimetaMa: 


Action 


FR  CIt* 


NPRM 
Final  Action 


02/27/02  67  FR  8918 
05AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  Federal 

Agency  Contact:  William  Knauer. 
Office  of  Subsistence  Management, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service.  1011 
East  Tudor  Road.  Anchorage,  AK  99503 
Phone:  907  786-3888 

RIN:  1018-AI31 


1354.  MIGRATORY  BIRD  HUNTING; 
APPROVAL  OF  TUNGSTEN-IRON- 

nk:kel-tin  SHOT  AS  nontoxk:  for 

HUNTING  WATERFOWL  AND  COOTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  703  to  712; 
16  USC  742(a)  to  742(j) 

CFR  Citation:  50  CFR  20 

Legal  Deadline:  None 

Abstract:  We  will  propose  approval  of 
shot  comprised  of  65  percent  tungsten. 
10.4  percent  iron.  2.8  percent  nickel, 
and  21.8  percent  tin  for  waterfowl  and 
coot  hunting. 

Timetable: 


Action 


DMe         FR  Cite 


NPRM 
Final  Action 


05/10/02  67  FR  31754 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal. 
State 

Agency  Contact:  Brian  Millsap,  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  634,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian millsapdfws.gov 

RIN:  1018-AI33 

1355.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  UST1NG  OF  COOK'S 
LOMATIUM  AND  LARGE-FLOWERED 
WOOLLY  MEADOWFOAM 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  Final,  Judicial,  October 
31,  2002,  court  order. 

Abstract:  We  will  make  a  final  listing 
determination  for  Cook's  lomatium  and 
the  large-flowered  woolly  meadowfoam, 
two  plants  in  Oregon. 

Timetabie: 


Action 


Dale         FR  Oil* 


NPRM 

NPRM  Comment 

Period  Reopened 
Final  Action 


05/15/00  65  FR  30941 
01/14/02  67  FR  1712 

iiAxvoa 


Regulatory  FlexHiility  Analysis 
Raquliad:  No 


Government  Levels  Affected:  Federal 

Energy  Effects:  Statement  of  Energy 
Effects  planned  as  required  by 
Executive  Order  13211. 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  £)epartment  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI43 


1356.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESKSNATK>N  OF  CRmCAL 
HABITAT  FOR  THE  PREBLE'S 
MEADOW  JUMPING  MOUSE 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM,  Judicial,  June 
4,  2002. 

Abstract:  We  will  propose  critical 
habitat  for  the  Preble's  Meadow 
jumping  mouse,  which  is  found  in 
Colorado  and  Wyoming. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 
Final /\ction 


07/17/02  67  FR  471 53 
06/00^ 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI46 

1357.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESKSNATK>N  OF  CRfilCAL 
HABITAT  FOR  9  INVERTEBRATE 
SPECIES  IN  BEXAR  COUNTY,  TEXAS 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Daadlina:  NPRM,  Judicial,  Juoe 
30.  2002. 

Abstract:  We  will  propose  designation 
of  critical  habitat  for  9  species  of  cave- 
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dwelling  invertebrates  found  in  Bexar 
County,  Texas. 

Timetable: 

Action 


FR  cn* 


NPRM 
Final  Action 


08/27/02  67  FR  55063 
OaAXVOS 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Aflactsd:  Federal 

Agency  Contact:  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI47 

1358.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  USTING  THE  SUCKSPOT 
PEPPERGRASS 

Priority:  Substantive,  Nonsignificant 

Ljegal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Ljegal  Deadline:  None 

Abstract:  We  will  propose  listing  the 
slickspot  peppergrass,  a  plant  foimd  in 
Idaho,  imder  the  Endangered  Species 
Act. 


Action 


DMB 


FR  Cite 


07/15/02  67  FR  46441 
09/25/02  67FR60206 

07/00/03 


NPRM 

NPRM  Comment 

Period  Reopened 
Fmal  Action 

Regulatory  Flexibility  Analysis 

Roqulrad:  No 

Government  Levels  Affaclsd:  Federal 

Agsncy  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-217.1 

RIN:  1018-AI50 


1359.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  LISTING  THE  FLAT-TAILED 
HORNED  LIZARD 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 


Deadline:  Other,  Judicial. 
December  26,  2001,  court  order. 

Abstract:  We  will  reconsider  our  1997 
withdrawal  of  a  proposed  rule  to  list 
the  Flat-tailed  homed  lizard  imder  the 
Endangered  Species  Act.  As  directed  by 
the  9th  Circuit  Court,  on  December  26, 
2001,  we  published  a  notice  reinstating 
our  1993  proposal.  A  decision  to  list 
would  extend  the  protection  of  the  ESA 
to  this  species. 

Tknetabla: 


Action 


Dale 


FR  Cite 


12/26/01  66FR66384 
05/30/02  67  FR  37752 

07/29/02 

09/24/02  67  FR  59809 

12AX)/02 


Notice 

NPRM  Comment 

Period  Reopened 
NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Reopened 
Final  Rule 

Regulatory  Flexiblllty  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Qassification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RiN:  1018-AI51 

1360.  e  FISCAL  YEAR  2002  PRIVATE 
STEWARDSHIP  GRANTS  PROGRAM; 
PROGRAM  IMPLEMENTATION 

Priority:  Other  Significant 

Legal  Authority:  PL  107-63 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  We  are  soliciting  proposals 
for  Federal  assistance  under  the  Private 
Stewardship  Grants  Program  (PSGP). 
This  action  describes  how  to  apply  for 
funding  imder  the  PSGP  and  how  we 
will  determine  which  proposals  will  be 
funded. 

Tlmetat>le: 


Agency  Contact:  Martin  Miller,  Deputy 
Chief,  Division  of  Consultation,  HCPs 
and  Recovery,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  434,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RiN:  1018-AI56 


1361.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ESTABLISHMENT  OF  A 
NONESSENTIAL  EXPERIMENTAL 
POPULATION  OF  THE  BLACK- 
FOOTED  FERRET  IN  SOUTH- 
CENTRAL  SOUTH  DAKOTA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  plan  to  reintroduce  and 
establish  a  population  of  Black-footed 
ferrets  into  south-central  South  Dakota, 
on  the  Rosebud  Sioux  Reservation. 

Timetable: 


Action 


FR  Cite 


Notice 
Final  Action 


06«7/02  67  FR  39419 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entitles  Affedsd:  No 

Government  l.evels  Affscted:  None 

Federalism:  Undetermined 


Action 


FR  Ote 


09/11/02  67  FR  57558 
10/11/02 

01/00A)3 


NPRM 

NPRM  Comment 
•  Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service.  Room  420.  4401  North  Fairfax 
Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI60 

1362.  e  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  LISTING  THE  SONOMA 
COUNTY  DISTINCT  POPULATK)N 
SEGMENT  OF  THE  CAUFORMA 
TKSER  SALAMANDER  AS 
EkDAKKSERED 

Prlortty:  Substantive,  Nonsignificant 

|.agal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 
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Abstract:  We  are  planning  to  list  the 
Sonoma  County  Distinct  Population 
Segment  PPS)  of  the  California  tiger 
salamander  as  an  endangered  species. 

Timelable: 


Action 


Dal*         FR  CM*        Federalism:  Undetermined 


NPRM  Comment 

PenodEnd 
Final  Action 


1(V21A)2 


03/00/03 


Action 


FR  CM* 


NPRM  07/22A)2  67  FR  47758 

Emergency  Final  Rule  07/22/02  67  FR  47726 
NPRM  08/26/02  67  FR  54761 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 


Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171  . 

RIN:  1018-AI61 


Department  of  the  Interior  (DOI) 

United  States  Fish  and  Wildlife  Service  (FWS) 


Long-Term  Actions 


1363.  MIGRATORY  BIRO  PERMITS; 
SPEaFlC  PERMIT  PROVISIONS; 
IMPORT  AND  EXPORT  PERMITS; 
BANDING  OR  MARKING  PERMITS; 
AND  SaENTIRC  COLLECTING 
PERMITS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  712(2) 

CFR  Citation:  50  CFR  21 

l.egal  Deadline:  None 

Abstract:  The  Service  proposes  to 
amend  the  Migratory  Bird  Permit 
Regulations  providing  permits  for  the 
taking,  possession,  transportation,  sale, 
purchase,  importation,  exportation,  and 
banding  or  marking  of  migratory  birds. 
The  Service  is  revising  the 
requirements  for  scientific  collecting, 
banding  or  marking  permits  and  import 
and  export  permits. 

Timetable: 


Action 


DM*  FR  CM* 


NPRM 


To  Be  Detemtined 


Regulatory  Flexibility  Analysis 
f^uired:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact  Brian  Millsap,  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian_millsapdfws.gov 

RIN:  101&-AE63 

1364.  MIGRATORY  BIRD  PERMITS; 
INTROOUCnON.  GENERAL 
REQUIREMENTS  AND  EXCEPTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  712(2) 

CFR  Citation:  50^:311 21 


Lagai  Deadline:  None 

Abstract:  The  Service  proposes  to 
amend  the  migratory-bird  i}ermit 
regulations  providing  permits  for  the 
taking,  possession,  transportation,  sale, 
purchase,  and  barter  of  migratory  birds. 
The  Service  is  revising  these  permit 
regulations  to  update  them,  simplify 
language,  and  ensure  consistency  in 
text  between  all  parts  and  sections. 

Timetable: 


Action 


Dal*         FR  Cite 


NPRM 


To  Be  Detemtined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Brian  Millsap,  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian_millsap@fws.gov 

RIN:  1018-AE64 

1365.  IMPLEMENTATION  OF  THE  1994 
AMENDMENTS  TO  THE  MARINE 
MAMMAL  PROTECTION  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  to  1374 

CFR  Citation:  50  CFR  18 

Legal  Deedline:  None 

Abstract  Section  104  of  the  Marine 
Mammal  Protection  Act  authorizes  the 
Director  of  the  Service,  acting  on  behalf 
of  the  Secretary  of  the  Interior,  to  issue 
permits  for  activities  otherwise 
prohibited  by  the  Act.  Regulations  will 
be  developed  for  issuance  of  permits 
and  the  1994  amendments  to  the  Act. 


Timetable: 


Action 


Date  FR  CM* 


NPRM 


To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Peter  Thomas,  Chief, 
Division  of  Management  Authority. 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
700,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-2095 
Email:  peter thomas@fws.gov 

RIN:  1018-AE72 

1366.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DEUST1NG  OF  THE  BALD 
EAGLE  THROUGHOUT  THE  LOWER 
48  STATES 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Al>stract:  The  bald  eagle  was 
reclassified  to  threatened  status 
throughout  the  lower  48  States  in  1995. 
Continued  recovery  gains  and 
increasing  population  trends  now  make 
it  possible  to  consider  removing  the 
bald  eagle  from  the  endangered  species 
list.  The  Service  plans  to  make  a  final 
determination  on  the  proposal  to  delist 
the  bald  eagle. 

Timetable: 


AcUon 


FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Final /Action 

Regulatory  Flexibility  Analysis 
Required:  No 


07/06/99  64  FR  36454 
10A)6/99 

To  Be  Oetennined 
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Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AF21 

1367.  TAKING  OF  MARINE  MAMMALS 
BY  LEVEL  B  HARASSMENT; 
ISSUANCE  OF  GENERAL 
AUTHOfUZATION  FOR  SaENTIFIC 
RESEARCH  AND  PERMITS  FOR 
PHOTOGRAPHY.  EDUCATIONAL,  AND 
COMMERaAL  PURPOSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  103-238;  16  USC 
1361  to  1407 

CFR  Citation:  50  CFR  18 

Legal  Deadline:  None 

Abstract:  The  Service  proposes  to  issue 
regulations  that  would  allow  us  to 
authorize  harassment  but  not  injury  or 
death  of  marine  mammals  under  our 
jurisdiction,  for  scientific  research  and 
for  photography  for  educational  or 
commercial  purposes.  This  rule  would 
further  implement  the  1994 
Amendments  to  the  Marine  Manmial 
Protection  Act. 

Timetable: 


Action 


Dele  FR  Cite 


NPRM 


To  Be  Detemiined 


Regulatory  Fiexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Peter  Thomas,  Chief, 
Division  of  Management  Authority, 
Department  of  the  Interior,  United 
States  Fish  and  Wildlife  Service,  Room 
700,  4401  North  Fairfax  Drive, 
Arlington,  VA  22203 
Phone:  703  358-2095 
Email:  peter thomas@fws.gov 

RIN:  1018-AF26 

1368.  ENDANGERED  AND 

THREATENED  WILDUFE  AND 

PLANTS;  ESTABLISHMENT  OF  A 

SPECIAL  RULE  FOR  THE  CANADA 

LYNX 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17.40 


Legal  Deadline:  None 

Abstract  The  Fish  and  Wildlife 
Service  plans  to  propose  a  special  rule 
under  section  4(d)  of  the  Endangered 
Species  Act  to  provide  an  alternative 
voluntary  mechanism  for  the 
authorization  of  incidental  take  of  lynx 
resulting  from  otherwise  lawful 
trapping  or  himting  of  wildlife  other 
th^  lynx.  The  rule  will  establish 
criteria  that  must  be  satisfied  by  State 
or  tribal  trapping  and  hunting  programs 
to  minimize  the  likelihood  of  the 
incidental  take  of  lynx  by  trappers  and 
himters  pursuing  bobcat  or  other 
species. 

Timetable: 


Timelable: 


Action 


Dele         FR  Cite 


NPRM 


To  Be  Detemiined 


ftoguiatory  Fiexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation.  HCP's,  Recovery  and 
State  Grants,  Depjutment  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:703  358-2171 

RIN:  1018-AF40 

1369.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  PROPOSED  ENDANGERED 
STATUS  FOR  THREE  PLANTS  FROM 
THE  MARIANA  ISLANDS  AND  GUAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:.  50  CFR  17 


Deadline:  Final,  Statutory,  June 
1,  2001. 

Atwtract:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  three  plants  (no 
common  names):  Nesogenes  rotensis, 
Osmoxylon  mariannense,  and 
Tabemaemontana  rotensis.  Nesogenes 
rotensis  and  O.  mariannense  are  found 
only  on  the  island  of  Rota  in  the  U.S. 
Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI). 
Tabemaemontana  rotensis  occurs  on 
both  Rota  and  the  United  States 
Territory  of  Guam. 


Action 


Dele         FR  CM* 


06/01/00  65  FR  35025 
10/30/00  65  FR  64649 

11/29AX) 

04/00A)4 


NPRM 

NPRM  Comment 

Period  Reopened 
NPRM  Comment 

PenodEnd 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Ofiice  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AG09 

1370.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ENDANGERED  STATUS  FOR 
12  SPEaES  OF  PICTURE-WING  FLIES 
FROM  THE  HAWAIIAN  ISLANDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  Final,  Judicial,  July  31. 
2001,  Court  Order. 

Abstract:  We  propose  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  12  species  of  Hawaiian  pictiue-wing 
flies — ^Drosophila  aglaia,  D.  differens,  D. 
hemipeza,  D.  heteroneura,  D. 
montgomeryi,  D.  mulli,  D.  musaphilia, 
D.  n^clavisetae,  D.  obatai,  D. 
ochrobasis,  D.  substenoptera,  and  D. 
tarphytrichia.  These  species  are  found 
on  one  or  more  of  the  following 
Hawaiian  Islands:  Kauai,  Oahu, 
Molokai,  Maui,  and  Hawaii.  These  12' 
species  face  substantial  threats  from 
one  or  more  of  the  following:  habitat 
degradation,  loss  of  host  plants, 
biological  pest  control,  and  predation 
from  alien  arthropods. 


FR  Cite 


Action 


NPRM 
Rnal /Action 


01/17/01   66  FR  3964 
To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 
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Long-Tenn  ActkNis 


Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  101&-AG23 

1371.  MIGRATORY  BIRD  PERMITS; 
TAKE  OF  MIGRATORY  BIRDS  BY 
FEDERAL  AGENCIES 

Priority:  Other  Significant 

Legal  Authority:  16  USC  703  to  712 

CFR  Citation:  50  CFR  21.15 

Legal  Deadline:  None 

Abstract:  According  to  a  recent  ruling 
of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit, 
Federal  Agencies  are  subject  to  the 
Migratory  Bird  Treaty  Act  (MBTA)  and 
must  have  authorization  under  the 
MBTA  to  take  migratory  birds.  Our 
current  regulations  authorize  issuance 
of  permits  to  take  migratory  birds  for 
activities  such  as  scientific  research, 
education,  and  depredation  control.  For 
many  other  activities  that  result  in  take 
of  migratory  birds,  no  permits  have 
been  available.  This  rule  would  allow 
Federal  activities  to  take  migratory 
birds  that  are  not  covered  by  existing 
permit  regulations,  provided  certain 
conditions  are  met,  until  more  specific 
regulations  can  be  developed. 

TImetabIa: 


Action 


FR  CM* 


NPRM 


To  Be  Detemuned 


Regulatory  Flextt>llity  Analysis 
Required:  No 

Sntall  Entities  Affected:  No 

Government  i.eveis  Affected:  Federal 

Agency  Contact  Brian  Millsap,  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian millsapOfws.gov 

RIN:  1018-AG56 


1372.  ENDANGERED  AND 
THREATENED  WILOUFE  AND 
PLANTS;  LISTING  OF  THE  MIAMI 
BLUE  BUTTERFLY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  Other,  Judicial, 
December  2001,  Settlement  agreement. 
A  9G-day  finding  for  the  Miami  Blue 
butterfly  must  be  completed  by 
December  2001. 

Abstract:  We  will  complete  a  12-month 
finding  for  the  Miami  Blue  butterfly  in 
Florida. 

Timetable: 


Action 


Datt 


FR  Cite 


Notice  of  Petition 

01/03«)2  67FR280 

Finding 

NPRM 

To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ijevels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH30 

1373.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DETERMINATION  OF 
CRITICAL  HABITAT  FOR  THE 
SCALESHELL  MUSSEL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544:  16  USC  4201 
to  4245;  PL  99-625  100  Stat.  3500 

CFR  Citation:  50  CFR  17 


Deadline:  NPRM,  Judicial, 
October  1,  2001,  Settlement  agreement. 

Abstract:  We  propose  to  determine 
critical  habitat  for  the  Scaleshell,  a 
mollusk,  in  Arkansas,  Missouri,  and 
Oklahoma. 

TImetabIa: 


Regulatory  Flexibility  Analyals 
Required:  No 

Small  Enttties  Aflectad:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin.  Chief, 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452.  4401  North 
Fairfax  Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH35 


1374.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  USTING  OF  THE 
SACRAMENTO  MOUNTAINS 
CHECKERSPOT  BUTTERFLY  AND 
PROPOSED  DESIGNATION  OF 
CRITICAL  HABITAT 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245;  PL  99-625  100  Stat  3500 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  NPRM.  Judicial. 
August  31,  2001,  Court  order. 

Abstract:  We  will  make  a  final  listing 

determination  for  the  Sacramento 
Mountain  checkerspot  butterfly  as 
endangered,  including  a  critical  habitat 
determination  in  New  Mexico.  This 
will  extend  the  protection  of  the 
Endangered  Species  Act  to  this  species. 

Timetable: 


Action 


FR  CNa 


NPRM 

NPRM  Comment 

Period  Extended 
Final  Action 


09/06«1  e6FR46575 
09/26/01  66  FR  49158 

To  Be  Detemiined 


Action 


FR  cue 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affedad:  Federal 

Agency  Contact:  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
'  Classification,  E)epartment  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 


NPRM 


To  Be  Determined       RIN:  1018-AH40 
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Long-Term  Actions 


1375.  ENDANGERED  AND 
THREATENED  WILDUFE;  REMOVAL 
OF  FOUR  ASH  MEADOW  SPEaES 
FROM  THE  LIST  OF  ENDANGERED 
AND  THREATENED  WILDUFE  AND 
PLANTS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  16  USC  1531  et  seq 
CFR  Citation:  50  CFR  17 
Legal  Deadline:  None 

Abstract:  We  plan  to  propose  to 
remove  four  species  of  Ash  Meadow 
plants  and  animals  from  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants:  Ash  Meadows  Amargusa 
pupfish;  Ash  Meadows  simray;  Ash 
Meadows  gvmiplant;  Spring  Loving 
centaury. 
Tbnetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  420.  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  101&-AH49 

1376.  ENDANGERED  AND 
THREATENED  WILDUFE; 
RECLASSinCATION  OF  THE 
MARIANNA  FRUIT  BAT  ON  GUAM 
FROM  ENDANGERED  TO 
THREATENED 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  DeadHna:  None 

Abstract:  We  plan  to  reclassify  the 
Marianna  fruit  bat  on  Guam  fit>m 
endangered  to  threatened. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analyals 
Raquirad:  No 

Small  EntMea  Affected:  No 

Qovemmant  Levels  AHectad:  None 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation.  HCP's.  Recovery  and 
State  Grants,  Department  of  the  Interidr, 
United  States  Fish  and  Wildlife 


Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AH55 

1377.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  USTING  THE  DOLLY 
VARDEN  AS  A  THREATENED 
SPECIES  IN  WASHINGTON  DUE  TO 
SIMILARITY  OF  APPEARANCE  TO 
BULLTROUT 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  propose  to  list  the  Dolly 
Varden  (Salvelinus  malma)  as 
threatened  imder  the  "Similarity  of 
Appearance"  provision  of  the 
Endangered  Species  Act  in  Washington, 
due  to  its  similarity  of  appearance  to 
the  bidl  trout 

TImetabIa: 


Timetable: 


Action 


FR  OH* 


Action 


FR  Cite 


NPRM 
Final  Action 


01/09/01   66  FR  1628 
To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact.  Chris  Nolin,  Chief, 
Office  of  Conservation  and  ^ 

Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  452,  4401  North 
FairKx  Drive,  Arlington.  VA  ,22203 
Phone:  703  358-2171 

RIN:  1018-AH69 

1378.  MIGRATORY  BIRD  PERMITS; 
REGULATIONS  GOVERNING 
EDUCATION;  50  CFR  21 

Priority:  Substantive,  Nonsigiuficant 

Legal  Authority:  16  USC  712(2) 

CFR  Citation:  50  CFR  21 

Legal  Deadline:  None 

Abstract:  The  Servir^  proposes  to 
amend  the  migratoi    bird  permit 
regulations  to  establish  a  new  section 
to  authorize  possession  for  education, 
which  currently  is  authorized  under  50 
CFR  21.27.  Special  Purpose  permits. 


Notice  11/20/00  65FR69726 

Next  /Vction  Undetermined 

Regulatory  Flexibility  Analyaia 
Required:  N& 

Government  Levels  Affected:  State 

Agency  Contact:  Brian  Millsap,  Chief, 
Division  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service,  Room  634,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
Phone:  703  358-1714 
Email:  brian millsap@fws.gov 

RIN:  1018-AH71 


1379.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ESTABUSHMENT  OF  A 
NONESSENTIAL  EXPERIMENTAL 
POPULATION  OF  GRIZZLY  BEARS  IN 
THE  BITTERROOT  AREA  OF  IDAHO 
AND  MONTANA;  REMOVAL  OF 
REGULATIONS 

Priority:  Other  Significant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  The  Service  plans  to  make 
a  final  determination  on  the  proposal 
to  select  the  no-action  alternative,  as 
analyzed  in  the  Bitterroot  Final 
Environmental  Impact  Statement,  as  the 
preferred  alternative. 

Timetable: 


Action 


FR  on* 


06/22/01   66  FR  33620 
08/21/01 

To  Be  Detennined 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 

Regulatory  Flexibility  Analyals 
Required:  No 

Government  Levels  Affected:  Federal, 
State 

Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief,  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants.  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service,  Room  420,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI03 
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Long-Tenn  Actions 


1380.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  USTING  OF  THE  ROTA 
BRIDLED  WHITE-EYE 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  16  USC  1361  to  1407; 
16  USC  1531  to  1544;  16  USC  4201 
to  4245:  PL  99-625;  100  Stat.3500 

CFR  Citation:  50  CFR  17 

L^gal  Deadline:  NPRM,  Judicial, 
September  29,  2001.  Settlement 
agreement. 

Abstract:  We  propose  to  list  a  bird,  the 
Rota  bridled  white-eye.  which  occurs 
in  the  Mariana  Islands. 

Tlmetabla: 


Action 


FR  Cite 


NPRM  10A)3/01   66  FR  50383 

NPRM  Comment  12/03/01 

Period  End 

Final  Action  01/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State.  Local,  Tribal 

Agency  Contact:  Chris  Nolin,  Chief. 
Office  of  Conservation  and 
Classification.  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452.  4401  North 
Fairfax  Drive.  Arlington.  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI16 


1381.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  RECLASSIFICATION  OF  THE 
GRAY  BAT  FROM  ENDANGERED  TO 
THREATENED 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

AiMtract:  We  plan  to  propose  to 
reclassify  the  Gray  bat  from  endangered 
to  threatened. 

TImstabto: 


Action 


FR  CHe 


NPRM  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Patrick  Leonard, 
Endangered  Species:  Chief.  Division  of 
Consultation,  HCP's,  Recovery  and 
State  Grants,  Department  of  the  Interior. 
United  States  Fish  and  Wildlife 
Service.  Room  420.  4401  North  Fairfax  ' 
Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI40 


1382.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  SOUTHWESTERN 
WILLOW  FLYCATCHER 

Priority:  Other  Significant 

Legal  Auttiority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  will  repropose  critical 
habitat  for  the  Southwestern  willow 
flycatcher,  a  small  bird  found  in  the 
southwestern  United  States. 

Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Detemnined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin,  Chief, 
Office  of  Conservation  and 
Classification,  Department  of  the 
Interior,  United  States  Fish  and 
Wildlife  Service.  Room  452,  4401  North 
Fairfax  Drive.  Arlington,  VA  22203 
Phone:  703  358-2171 

RIN:  1018-AI49 


1383.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CONSERVATION 
EDUCATION;  50  CFR  17.21 


rule  that  will  propose  a  Service 
position  on  conservation  education. 

Thnstabls: 


Action 


FR  Ctle 


ANPRM 


To  Be  Detemnined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  J.  Van 
Norman.  Chief.  Branch  of  Permits, 
International,  Division  of  Management 
Authority.  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service.  Room  700.  4401  North  Fairfax 
Drive,  Arlington.  VA  22203 
Phone:  703  358-2350 
Fax:  703  358-2281 
Email:  tim vannorman@fws.gov 

RIN:  1018-AI66 


1384.  •  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS:  PERMITS  FOR  FOREIGN 
USTED  SPECIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  17 

Legal  Deadline:  None 

Abstract:  We  will  issue  a  proposed  rule 
to  clarify  the  process  used  for  issuing 
Endangered  Species  Act  permits  for 
foreign  listed  species. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


To  Be  Detemrtined 


Regulatory  Flexibility  Analysis 
Required:  No 


Priority:  Substantive,  Nonsignificant  Small  Entities  Affected:  No 

Legal  Auttiority:  16  USC  1531  et  seq         Government  Levels  Affected:  None 


CFR  Citation:  50  CFR  17.21(g) 

Legal  Deadline:  None 

Abstract:  Part  17.21(g)  of  title  50.  of 
the  Code  of  Federal  Regulations 
addresses  education  as  a  valid 
component  of  Endangered  Species  Act 
approved  programs.  An  advanced 
notice  of  proposed  rulemaking  will 
request  public  input  on  conservation 
education  requirements  that  wUl  be 
used  in  the  development  of  a  proposed 


Agency  Contact:  Timothy  J.  Van 
Norman.  Chief,  Branch  of  Permits, 
International,  Division  of  Management 
Authority,  Department  of  the  Interior, 
United  States  Fish  and  Wildlife 
Service,  Room  700,  4401  North  Fairfax 
Drive,  Arlington,  VA  22203 
Phone:  703  358-2350 
Fax:  703  358-2281 
Email:  tim vannorman@fws.gov 

RIN:  1018-AI67 
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Department  of  the  Interior  (DOI) 

United  States  Hsh  and  Wildlife  Service  (FWS) 


Completed  Actions 


1385.  RECLASSIFICATION  OF  THE 
VICUNA  FROM  ENDANGERED  TO 
THREATENED  WITH  A  SPECIAL  RULE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  17 

,   Completed: 

FR  Cite 


Final  Action 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  Federal 

Agency  Contact:  Kurt  Johnson 

Phone:  703  358-1708 

Email:  kurt johnson@fws.gov 

RIN:  1018-AE04 


1386.  INJURIOUS  WILDUFE; 
ADDITION  OF  BRUSH-TAILED 
POSSUM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  16 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action 


06/11/02  67  FR  39865 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Kari  Jonell  Duncan 

Phone:  703  358-2464 

Email:  kari duncan@fws.gov 

RIN:  1018-AE34 


1387.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  PREBLES  MEADOW 
JUMPING  MOUSE;  SPECIAL  RULE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  17.40 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action 


10/01/02  67  FR  61531 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard 
Phone:  703  358-2171 

RIN:  1018-AF30 


1388.  ENDANGBIED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  LISTING  THE  CHIRICAHUA 
LEOPARD  FROG  WITH  A  SPECIAL 
RULE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  I7.ll 

Completed: 


05/30/02  67  FR  37695      Rmsoh 


FR  CHe 


Final  Action 


06/1 3«)2  67  FR  40789 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 

RIN:  1018-AF41 


1389.  ADMINISTRATION  OF  THE 
NATIONAL  COASTAL  WETLANDS 
CONSERVATION  GRANT  PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  87 

Compietod: 


Reason 


Date 


FR  Cite 


Final  Action  07/30/02  67  FR  49264 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  State 

Agency  Contact:  Hannibal  Bolton 
Phone:  703  358-1718 


RIN:  1018-AF51 


1390.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ENDANGERED  STATUS  FOR 
SOUTHERN  CAUPORMA  DISTINCT 
VERTEBRATE  POPULATION 
SEGMENT  (DPS)  OF  MOUNTAIN 
YELLOW-LEGGED  FROG 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  17 

Completed: 


Reason 


FR  Cite 


Final  Action  07/02/02  67  FR  44382 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Chris  Nolin 
Phone:  703  358-2171 


1391.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ENDANGERED  STATUS  FOR 
SAN  DIEGO  AMBROSIA 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  17 

Completed:    • 

neason  Dele         FR  CM* 

Final  Action  07A)2A)2  67  FR  44372 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 

RIN:  1018-AF86 

1392.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  ESTABUSHMENT  OF 
NONESSENTIAL  EXPERIMENTAL 
POPULATIONS  FOR  FOUR  RSHES: 
DUSKYTAIL  DARTER.  SMOKY 
MADTOM,  YELLOWRN  MADTOM,  AND 
SPOTRN  CHUB 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  17 

Completed: 


Reason 


Dais 


FR  Oils 


Final  Action  08/12/02  67  FR  52420 

Regulatory  Fiexibility  An^sis 
Required:  No 

Govemment  l.eveis  Affected:  None 

Agency  Contact  Patrick  Leonard 
Phone:  703  358-2171 


RIN:  1018-AF96 


1393.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
THE  SANTA  CRUZ  TARPLANT 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  17 

Compieted: 


Reason 


FR  Cits 


Final  Rule  10/16A)2  67  FR  63967 

Regulatory  Flexibility  Analyala 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 


RIN:  1018-AF83 


RIN:  1018-AG73 
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1394.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  CRITICAL  HABITAT  FOR 
KNEELAND  PRAIRIE  PENNYCRESS 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  17 

Completed: 

Raason 


Data 


FR  Cite 


Final  Rule 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 

RIN:  1018-AG92 


1395.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  CHOREANTHE 
PUNGENS  VAR.  PUNGENS 
(MONTEREY  SPINEFLOWER) 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  17 

Completed:        

Raason 


FR  CM* 


05/29/02  67  FR  37497 


Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 

RIN:  1018-AH04 


1396.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  PRUDENCY  AND  CRfTICAL 
HABITAT  FOR  A  MOLLUSK,  THE 
CAROUNA  HEELSPUTTER 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  17 

Comptelad:  

Reason 


FR  Cite 


Completed  Actions 


1397.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  PRUDENCY  AND  CRITICAL 
HABITAT  DESIGNATION  FOR  A 
MOLLUSK,  THE  APPALACHIAN 
ELKTOE 

Priority:  Other  Significant 
CFR  Citation:  50  CFR  17 
Completed: 


10/09/02  67  FR  62897      Reason 


Final  Action  07/02/02  67  FR  44501 

Regulatory  Flextoillty  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Nolin 
Phone:  703  358-2171 

RIN:  1018-AH31 


FR  CUs 


1400.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  CHORIZANTHE 
ROBUSTA  VAR.  ROBUSTA  (ROBUST 
SPINEFLOWER)       - 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  17 

Completed: 


Final  Rule  09/27/02  67  FR  61016 

Regulatory  Flexibility  Analysis 
Required:  No 
Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 


Reason 


Dale 


FR  Cite 


Final  Action 


05/28/02  67  FR  36822 


RIN:  1018-AH33 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 

RIN:  1018-AH83 


1398.  ENDANGERED  AND 
THREATENED  PLANTS;  REMOVAL  OF 
THE  ROBIN'S  CINQUEFOIL  FROM  THE 
UST  OF  ENDANGERED  AND 
THREATENED  SPECIES 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  50  CFR  17 
Compieted: 


1401.  SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBUC  LANDS 
IN  ALASKA,  SUBPARTS  A  AND  B 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  50  CFR  100;  36  CFR  242 

Completed: " 


Reason 


FR  Cits        Raeson 


FR  Cite 


Final  Action  08/27/02  67  FR  54968 

Regulatory  Flexlt>illty  Analysis 
Required:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Patrick  Leonard 
Phone:  703  358-2171 

RIN:  1018-AH56 


Final /Vction 


05/07/02  67  FR  30559 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  William  ICnauer 
Phone:  907  786-3888 

RIN:  1018-AH85 


1399.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  DESK*NATK)N  OF  CRmCAL 
HABITAT  FOR  POLYGONUM 
HICKMANN  (SCOTTS  VALLEXt 
POLYGONUM)  AND  CHORIZANTHE 
ROBUSTA  VAR.  HARTWEGII  (SCOTTS 
VALLEY  SPINEFLOWER) 

Priority:  Other  Significant 

CFR  Citation:  50  CFR  17 

Completed: 


1402.  PROCEDURES  FOR 
ESTABUSHING  SPRING/SUMMER 
SUBSISTENCE  HARVEST 
REGULATIONS  FOR  MK3RAT0RY 
BIRDS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  92 

Completed: 

FR  CHe 


FR  Cite 


Final  Action  05/2BnZ  67  FR  37336 

Regulatory  Flexil>illty  Analysis 

Required:  No 

Government  l.evels  Affected:  Federal 

Agency  Contact  Chris  Nolin 
Phone:  703  358-2171 


NPRM 
Final  Action 


04A)8/02  67  FR  16707 
06/16/02  67  FR  53511 


RIN:  1018-AH82 


Regulatory  FlexR>illty  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact  Bob  Stevens 
Phone:  907  786-3499 

RIN:  1018-AH88 
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Completed  Actions 

1403.  ENOANQEREO  AND 
THREATENED  WMiNJFE  AND 
PLANTS;  0E8IGMAT1ON  OF  CRITICAL 
HABITAT  FOR  NEWCOMB'S  SNAIL 

Priortty:  Other  Significant 

CFR  CIMioii:  SO  CFR  17 


FR  Cite 


Final  AoMon 


No 


OB/20/02  67  FR  54025 
Analysis 

Affected:  Federal 


Ageiwy  ConlMt.  Chris  Nolin 
Phone:  703  358-2171 

RIN:  10ie-AH9S 


1404.  ENDANQBCD  AND 
THREATEND  WUNJFE  AND 
PLANTS;  DEH—NATION  OF  CRITICAL 
HABITAT  FOR  1ME  GREAT  PLAINS      • 
BREEDMQ  POFULATION  OF  THE 
PIPINQ  PLOVER 

Priotty:  Othv  Significant 

CFR  CIMIbn:  SO  CFR  17 


FR  CMe 


Final  Action 


No 


09M1/02  67  FR  57637 
Analysis 

Affected:  Federal 


Agency  ConlMt:  Qiris  Nolin 
Phone:  703  358-2171 

RIN:  1018-AH96 


1406.  ENDANGERED  AND 
THREATENED  WHJMJFE  AND 
PLANTS:  RETENTION  OF 
THREATENED  STATUS  FOR  ARGAU 
IN  KYRGYZ8TAN.  IIONGOUA,  AND 
TAJIKISTAN 

Priority:  Substantive,  Nonsignificant 

CFR  CItallon:  50  CFR  17 

CompMed: 

Reeson  Dale         FR  Cite 

Final  Actton  05/22/02  67  FR  35942 

Regulatory  FlexMHly  Analysis 
Required:  No 

Government  Levele  Affected:  Federal 

Agency  Contact  Kurt  Johnson 

Phone:  703  358-1708 

Email:  lairt_Johnson9fws.gov 

RIN:  1018-AI02 


1406.  SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBLIC  LANDS 
IN  ALASKA,  SUBPART  C  AND 
SUBPART  D— 2002-2003 
SUBSISTENCE  TAKING  OF  WILDUFE 
REGULATK>NS 

Priority:  Routine  and  Frequent 

CFR  Citation:  50  CFR  100;  36  CFR  242 

Completed: 


Reason 


FR  Cite 


Final  Action  06/28/02  67  FR  43710 

Regulatory  Flexibility  Aneiysis 
Required:  No 

Government  levels  Aftected:  Federal 

Agency  Contact:  William  Knauer 
Phone:  907  786-3888 

RIN:  1018-AI06 


1407.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  EMERGENCY  USTING  OF 
THE  CARSON'S  WANDERING 
SKIPPER 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  17 

Completed: 


Reason 


FR  Cita 


Final  Action  08/07/02  67  FR  51 116 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 


RIN:  1018-AI18 


1408.  ENDANGERED  AND 
THREATENED  WILDUFE  AND 
PLANTS;  EMERGENCY  LISTING  OF 
THE  TUMBUNG  CREEK  CAVESNAIL 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  17 

Completed: 


Reaaon 


FR  CMa 


Final  Action  08/14/02  67  FR  52879 

Regulatory  Flexibility  Aneiysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Agency  Contact:  Chris  Nolin 
Phone:  703  358-2171 


1409.  MKSRATORY  BIRD  HUNTING; 
PROPOSED  2002-^2003  MK»)ATORY 
GAME  BIRD  HUffnNG  REGULATIONS 
(PREUMINARY)  WITH 
REQUIREMENTS  FOR  INDIAN  TRIBAL 
PROPOSALS 

Priority:  Economically  Significant 
Major  under  5  USC  801. 

CFR  Citation:  50  CFR  20 

Compleled: 


Reaaon 

Data         FR  CMa 

NPRM 

06/11/02  67  FR  40128 

NPRM 

07/17/02  67  FR  47224 

NPRM 

07/29/02  67  FR  491 76 

NPRM 

08/16/02  67  FR  53689 

Final  Rule 

08/29/02  67  FR  55623 

Final  Rule 

09/1 9«)2  67  FR  59109 

Final  Rule 

09/20A)2  67  FR  59357 

Final  Rule 

09/20«)2  67  FR  59385 

Reguletory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  Federal, 
State,  Tribal 

Agency  Contact  Brian  Niillsap 

Phone:  703  358-1714 

Email:  brian__millsapdfMrs.gov 

RIN:  1018-AI30 

1410.  2002-2003  REFUGE-SPEaFTC 
HUNTING  AND  SPORT  RSHING 
REaULATK)NS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  32 

Completed; 

FR  cite 


NPRM 
Final  Rule 


06/20/02  67  FR  41920 
09/18/02  67  FR  58935 


Reguletory  Flexlt>ility  Analyals 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Leslie  Marler 
Phone:  703  358-2397 

RIN:  1018-AI34 


1411.  INJURIOUS  WILDUFE  SPECIES; 
SNAKEHEADS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  50  CFR  16 

Completed: 

FR  CHa 


NPRM 

Final  Rule 


07/26/02  67  FR  48855 
10/D4A)2  67  FR  62193 


RIN:  1018-AI19 


Regulatory  FlextoHlty  Anelyeis 
Required:  Undetermined 
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Completed  Actions 


Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 


Agency  Contact:  Karl  Jonell  Diincan 
Piione:  703  358-2464 


Email:  kari duncan@fws.gov 

RIN:  1018-AI36 

BHJJNQ  COM  4310-05-8 


Department  of  the  Interior  (DOI) 
National  Park  Service  (NPS) 


Proposed  Rule  Stage 


1412.  VEHICLES  AND  TRAFFIC 
SAFETY;  OPERATING  UNDER  THE 
INFLUENCE  OF  ALCOHOL  OR  DRUGS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  l:  16  USC  3; 
16  USC  462lc:  16  USC  9a 

CFR  Citation:  36  CFR  4.23 
Legal  Deadline:  None 
Atwtract:  The  National  Park  Service 
(NFS)  is  proposing  to  amend  its 
regulations  concerning  motor  vehicle 
operation  under  the  influence  of 
alcohol  within  units  of  the  NPS. 
Current  NPS  regulations  prohibit 
operation  with  a  blood  alcohol 
concentration  (BAG)  of  0.10  grams  or 
more  of  alcohol  per  100  milliliters  of 
blood  or  0.10  grams  of  alcohol  per  210 
liters  of  breath.  On  March  3.  1998, 
President  Clinton  directed  the  NPS  to 
promulgate  regulations  adopting  a 
stricter  limit  of  0.08  grams  BAG  within 
units  of  the  NPS. 

Tknatable: 


FR  cue 


Action 

NPRM  01/00A)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall. 
Regulations  Program  Manger. 
Department  of  the  Interior.  National 
Park  Service,  1849  C  Street  NW.. 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kymhall@nps.gov 

RIN:  1024-AC69 

1413.  PROCEDURES  FOR  STATE, 
TRIBAL,  AND  LOCAL  GOVERNMENT 
HISTORIC  PRESERVATION 
PROGRAMS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  470  et  seq 

CFR  CItatton:  36  CFll  61 

Legal  Deadline:  None 


Abstract:  The  NPS  proposes  to 
establish  the  requirements  and 
procedures  by  which  those  Indian 
tril)es  that  choose  to  do  so  can  assume 
State  Historic  Preservation  Officer 
duties  with  regard  to  tribal  lands  and 
become  eligible  for  grants-in-aid  to 
carry  out  those  duties. 
Timetable: 


Action 


Dale  FR  CM* 


08J^2J0^  67  FR 52532 
12/10/02 


NPRM 

NPRM  Comment 
Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affscted:  Tribal 

Agency  Contact:  Bryan  Mitchell. 

Division,  Department  of  the  Interior. 

National  Park  Service,  NC330,  1849  C 

Street  N.W..  NC330,  Washington.  DC 

20240 

Phone:  202  343-9558 

Fax:  202  343-3921 

Email:  bryan_mitchell@nps.gov 

RIN:  1024-AC79 

1414.  COMMERCIAL  USE 
AUTHORIZATIONS 
Priority:  Substantive.  Nonsignificant 
Legal  Authority:  PL  105-391 
CFR  Citation:  36  CFH  52 
Legal  Deadline:  None 
Abstract:  Public  Law  105-391  became 
effective  on  Novemiwr  13.  1998.  The 
new  Act  mandates  revised  procedures 
for  issuing  commercial  use 
authorizations.  Section  417  of  Public 
Law  105-391  requires  that  the  Secretary 
promulgate  implementing  regulations 
as  soon  as  practicable  after  the  effective 
date  of  the  Act.  Existing  regulations 
governing  commercial  use  witliin 
National  Paries  are  not  adequate  to 
administer  the  provisions  of  the  new 
statute  and  must  be  revised  to  reflect 
new  requirements. 

TImetabIa: 


Action 


Data         FR  CMa 


NPRM 


11/00/02 


Action 


FR  Cite 


NPRM  Comment  12/00/02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cynthia  Orlando, 

Chief  of  Concessions.  Department  of  the 

Interior,  National  Park  Service.  1849  C 

Street  N.W..  Washington,  DC  20240 

Phone:  202  565-1211 

Fax:  202  565-1224 

Email:  cindy orlando@nps.gov 

RIN:  1024-AC85 

1415.  GLEN  CANYON  NATIONAL 
RECREATION  AREA;  PERSONAL 
WATERCRAFT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  i;  16  USC  3; 
16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.70 

Legal  Daadllna:  None 

AtMtract:  This  proposed  rule  would 
allow  personal  watercraft  use  in 
designated  areas  of  the  park.  This 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercraft  use  in  units  of  the 
National  Park  System  expired  on  April 
22.  2002. 

TlmetaMa: 


Action 

NPRM 


FR  Cite 


11/00«)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall, 
Regulations  I*rogram  Manger. 
Department  of  the  Interior.  National 
Park  Service.  1849  C  Street  NW., 
Washington^  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  lcym_hall@nps.gov 

RIN:  1024-AC90 
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PiX>posed  Rule  Stage 


1416.  LAKE  MEAD  NATIONAL 
RECREATION  AREA;  PERSONAL 
WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  l;  16  USC  3; 

16  USC  462(k):  16  USC  9a 

CFR  Citation:  36  CFR  7.48 

Legal  Daadlina:  None 

Abstract:  This  proposed  nilemaldng 
would  allow  personal  watercraft  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necesary  because  the 
regtilations  that  currently  allow 
personal  watercraft  use  in  units  of  the 
National  Park  System  expired  on  April 
22,  2002. 


Action 


Dale         FR  Cite 


09/05/02  67  FR  56785 
11/04/02 


NPRM 

NPRM  Comment 
Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall. 

Regulations -Program  Manger, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW.. 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  lcym_hall@nps.gov 

RIN:  1024-AC91 

1417.  BIG  THICKET  NATIONAL 
PRESERVE;  PERSONAL 
WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  i;  16  USC  3; 
16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.85 

Legal  Deadline:  None 

Abstract:  This  proposed  rulemaking 
would  allow  personal  watercraft  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  liecause  the 
regulations  that  currently  allow 
personal  watercraft  use  in  units  of  the 
National  Park  System  expired  on  April 
22.  2002. 

TlmetaMa: 


Action 


Dale         FR  Gilt 


NPRM  11/0WD2 

Regulatory  Flexibility  Analysis 
Required:  No 

Govammant  Levels  Alfacled:  None 


Agency  Contact:  Kym  A.  Hall, 
Regulations  Program  Manger, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW., 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym__hall@nps.gov 

RIN:  1024-AC92 

1418.  PKTTURED  ROCKS  NATIONAL 
LAKESHORE;  PERSONAL 
WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  i;  16  USC  3; 
16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.32 

Legal  Deadline:  None 

Abstract:  This  proposed  rulemaking 
would  allow  personal  watercraft  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  oirrently  allow 
personal  watercraft  use  in  units  of  the 
National  Park  System  expired  on  April 
22,  2002. 

Tknatable: 


Action 


Data         FR  CHe 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall, 
Regulations  Program  Manger, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW.. 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym__hall@nps.gov 

RIN:  1024-AC93 

1419.  RRE  ISLAND  NATIONAL 
SEASHORE;  PERSONAL 
WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  l;  16  USC  3; 
16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.20 

Legal  Deedllne:  None 

Abslracfc  This  proposed  rulemaking 
would  allow  personal  watercraft  use  in 
designated  areas  of  the  park.  The 
rulemaiung  is  necessary  because  the 
regulations  tliat  ciirrently  allow 
personal  watercraft  use  in  units  of  the 


National  Paric  System  expired  on  April 
22,  2002. 

Timetable: 


Action 


Dete 


FR  one 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall, 
Regulations  I^ogram  Manger, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall@nps.gov 

RIN:  1024-AC94 

1420.  GATEWAY  NATK>NAL 
RECREATION  AREA;  PERSONAL 
WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  l;  16  USC  3; 

16  use  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.29 

Legal  Deadline:  None 

Abstract:  This  proposed  rulemaking 
would  allow  personal  watercraft  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercraft  use  in  units  of  the 
National  Park  System  expired  on  April 
*22,  2002. 

TImetatile: 


Action 


Date  FR  CHe 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall, 
Regulations  Program  Manger, 
Department  of  the  Interior,  National 
Park  Service.  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym hall@nps.gov 

RIN:  1024-AC95 

1421.  BKSHORN  CANYON  NATK>NAL 

RECREATKM  AREA;  PERSONAL 

WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  16  USC  i;  16  USC  3: 
16  USC  462{k);  16  USC  9a 
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Proposed  Rule  Stage 


CFR  Citation:  36  CFR  7.92 
Legal  Deadline:  None 
Abstract:  This  proposed  rule  would 
allow  personal  watercrafl  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercrafl  use  in  units  of  the 
National  Park  System  expired  on  April 
22,  2002. 


AclkNt 


FR  cn* 


NPRM  12/00/02 

Regulatory  FlaxibUKy  Analysis 
Required:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall.    > 
Regulations  Program  Manger, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW.. 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall@nps.gov 

RIN:  1024-AC96 

1422.  LAKE  MEREDITH  RECREATION 
AREA;  PERSONAL  WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Autlwrtty:  16  USC  l;  16  USC  3; 

16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.57 

l.agai  Deadline:  None 

Abstract  This  proposed  rulemaking 
would  allow  personal  watercrafl  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercrafl  use  in  units  of  the 
National  Park  System  expired  on  April 
22,  2002. 

Tlmstabls: 


FR  CN* 


NPRM 


01/00/03 


Rsgulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Alfeclad:  None 

Agency  Contact:  Kym  A.  Hall, 
Regulations  Program  Manger, 
Department  of  the  Interior.  National 
Park  Service.  1849  C  Street  NW., 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall9nps.gov 

RIN:  1024-AC97 


1423.  CHICKASAW  RECREATK>N 
AREA;  PERSONAL  WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  l:  16  USC  3: 
16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.50 

Legal  Deadline:  None 

Abstract:  This  proposed  rulemaking 
would  allow  personal  watercrafl  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercrafl  use  in  units  of  the 
National  Park  System  expired  on  April 
22,  2002. 

Tbnotable:  


Park  Service,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym^hall@nps.gov 

RIN:  1024-AC99 


Action 


DM*  FR  CMe 


NPRM 


01/0a«)3 


Regulatory  Fiexibillty  Analysis 

Required:  No 

Government  Levels  Atfected:  None 

Agency  Contact:  Kym  A.  Hall. 
Regulations  Program  Manger, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall®nps.gov 

RIN:  1024-AC98 


1424.  CURECANT1  RECREATION 
AREA;  PERSONAL  WATERCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  1: 16  USC  3; 

16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.51 
None 


Abatract:  This  proposed  rulemaking 
would  allow  personal  watercrafl  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercraft  use  in  units  of  the 
National  Park  System  expired  on  April 
22.  2002. 

Timetable: 


Action 


FR  CM* 


NPRIM  02A)(V03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Kym  A.  Hall. 
Regiilations  Program  Manger. 
Department  of  the  Interior,  National 


1425.  AMISTAO  RECREATK>N  AREA; 
PERSONAL  WATERCRAFT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  i:  16  USC  3; 
16  USC  462{k);  16  USC  9a 

CFR  Citation:  36  CFR  7.79 

Legal  Deadline:  None 

Abstract:  This  proposed  rulemaking 
would  allow  personal  watercrafl  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercraft  use  in  areas  of  the 
National  Park  System  expired  on  April 
22,  2002. 


Timetabis: 


Action 


FR  cm 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Kym  A.  Hall, 
Regulations  Program  Manger, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall©nps.gov 

RIN:  1024-ADOO 


1426.  LAKE  ROOSEVELT 
RECREATION  AREA;  PERSONAL 
WATERCRAFT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  l;  16  USC  3; 

16  USC  462(k);  16  USC  9a 

CFR  Citation:  36  CFR  7.55 

Legal  Deadline:  None 

Abstract  This  proposed  rulemaking 
would  allow  personal  watercrafl  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercraft  use  in  areas  of  the 
National  Park  System  expired  on  April 
22,  2002. 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


74635 


DOI— NPS 


Proposed  Rule  Stage 


TImslable: 


FRCMe 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Rsqulred:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall. 
Regiilations  Program  Manger, 
Department  of  the  Interior.  National 
Park  Service,  1849  C  Street  NW., 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kjnm^hallQnps.gov 

RIN:  1024-ADOl 

1427.  NATIVE  AMERKAN  GRAVES 
PROTECTION  AND  REPATRIATION 
ACT;  FUTURE  APPLXABILTTY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  25  USC  3001  et  seq 

CFR  Citation:  43  CFR  10.13 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  relates  to 
one  section  of  the  regulations  that 
implement  the  Native  American  Graves 
Protection  and  Repatriation  Act.  This 
section  will  clarify  the  applicability  of 
NAGPRA  to  museums  and  Federal 
agencies  following  the  statutory 
deadlines  for  completion  of  summaries 
and  inventories. 

Timetable: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  FlexMllty  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Jrhn  Robbins, 
Assistant  Director.  Cultural  Resoiirces, 
Department  of  the  Interior,  National 
Park  Service,  NC340,  1849  C  Street 
N.W.,  NC-340,  Washington.  DC  20240 
Phone:  202  343-3388 
Fax:  202  343-5260 
Email:  john__robbinsdnps.gov 

RIN:  1024-AD05 

1428.  •  BOATING  AND  WATER  USE 
ACTIVmES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  l;  16  USC  la- 
2(h);  16  USC  3 

CFR  Citation:  36  CFR  3 

Legal  Deadline:  None 

Abstract  This  part  was  last  updated 
comprehensively  in  the  early  1980's. 
This  regulation  will  help  to  address 
new  and  emerging  technology,  clarify 
some  regulations  for  the  benefit  of  the 
public  and  enforcement  staff, 
implement  changes  to  reduce  safety 
concerns,  and  make  NPS  regulations 
more  consistent  with  State  regiilations 
in  order  to  reduce  confusion  with  the 
public. 

Timetable: 


Action 


Dale         FR  Gila 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levela  Affected: 

Undetermined 

Agency  Contact:  Kym  A.  Hall, 
Regulations  Program  Manger. 


Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  NW., 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym halldnps.gov 

RIN:  irj24-AD07 

1429.  •  OlSPOSmON  OF 
CULTURALLY  UNIDENTIRABLE 
HUMAN  REMAINS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  25  USC  3001  et  seq 

CFR  Citation:  43  CFR  lO.ll 

Legal  Deadline:  None 

Abstract:  This  regulation  will  outline 
procedures  for  the  disposition  of 
culturally  unidentifiable  human 
remains  in  the  possession  of  museums 
or  Federal  agencies  as  required  by  the 
Native  American  Graves  Protection  and 
Repatriation  Act. 

Timetabis: 


Action 


FR  CM* 


NPRM 


03AXV03 


Regulatory  Flextt>llity  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  John  Robbins. 
Assistant  Director,  Cultural  Resources, 
Department  of  the  Interior,  National 
Park  Service,  NC340,  1849  C  Street 
N.W..  NC-340.  Washington,  DC  20240 
Phone:  202  343-3388 
Fax:  202  343-5260 
Email:  john^robbins@nps.gov 

RIN:  1024-AD08 


Department  of  ttte  Interior  (DOI) 
National  Park  Service  (NPS) 


Rnal  Rule  Stage 


1430.  NATIVE  AMERICAN  GRAVES 
PROTECTION  AND  REPATRIATION 
ACT  REGULATIONS;  CIVIL 
PENALTIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  25  USC  3001  et  seq 

CFR  Citation:  43  CFR  10 


None 

Abstract  This  final  rule  relates  to  one 
section  of  the  regulations  that 
implement  the  Native  American  Graves 
Protection  and  Repatriation  Act  of 
1990.  This  section  outlines  procedures 


for  assessing  civil  penalties  upon 
museums  that  fail  to  comply  with 
applicable  provisions  of  the  Act. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


01/13/97  62  FR  1820 
02/12/97 

04/14/97 


11AXV02 


Regulatory  Flexibility  Analysis 
Rsquirad:No 


Govsmment  Levels  Affected:  None 

Agency  Contact:  John  Robbins, 
Assistant  Director,  Cultiiral  Resources, 
Department  of  the  Interior,  National 
Park  Service.  NC340,  1849  C  Street 
N.W.,  NC-340,  Washington,  DC  20240 
Phone:  202  343-3388 
Fax:  202  343-5260 
Email:  John robbins@nps.gov 

RIN:  1024-AC84 
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Hnal  Rule  Stage 


1431.  ASSATEAGUE  ISLAND 
NATIONAL  SEASHORE;  PERSONAL 
WATERCRAFT 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  16  USC  l:  16  USC  3; 
16  USC  462(k):  16  USC  9a 
CFR  Citation:  36  CFR  7.65 
Legal  Deadline:  None 
Abatract  This  proposed  rulemaking 
would  allow  personal  watercrait  use  in 
designated  areas  of  the  park.  The 
rulemaking  is  necessary  because  the 
regulations  that  currently  allow 
personal  watercraft  use  in  areas  of  the 
National  Park  System  expired  on  April 
22.  2002. 


Park  Service,  1849  C  Street  NW.. 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall®nps.gov 

RIN:  1024-AD02 


Action 


FR  CM* 


Action 


FR  CM* 


05/06«2  67FR30339 
07/05/02 


NPRM 

NPRM  Comment 

PefiodEnd 
FinalAclion  11/00«J2 

Raguiatory  Flexibillty  Analysia 

Required:  No 

QovenMnant  Levels  Affected:  None 

Agency  Contact:  Kym  A.  Hall. 
Regulations  Program  Manger, 
Department  of  the  Interior,  National 


1432.  YELLOWSTONE  NATIONAL 
PARK,  GRAND  TETON  NATK>NAL 
PARK,  JOHN  D.  ROCKEFELLER 
MEMORIAL  PARKWAY  WINTER  USE 
REGULATK)NS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  i:  16  USC  3; 
16  USC  460(q):  16  USC  462(k):  16  USC 
9a 

CFR  Citation:  36  CFR  7.13;  36  CFR 
7.22 

Legal  Deadline:  NPRM.  Sututory. 
March  29.  2002. 

Abstract  This  rule  will  propose  a 
delay  of  one  year  for  implementing 
existing  snowmobile  regulations  at  the 
parks. 

Timetable: 


NPRM  Comment  05/28/02 

Period  End 
Final  Action  11/00/02 

Regulatory  FlexlMUty  Analyaia 
Required:  No 

Government  Laveto  Affected:  None 

Agency  Contact:  Kym  A.  Hall, 
Regulations  Program  Manger. 
Department  of  the  Interior,  National 
Park  Service.  1849  C  Street  NW., 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall®nps.gov 

RIN:  1024-AD06 


FR  en* 


1433.  •  SNOWMOBILE  REGULATK>NS; 
YELLOWSTONE  AND  ORAHD  TETON 
NATIONAL  PARKS  AND  JOHN  D. 
ROCKEFELLER  MEMORIAL 
PARKWAY 

Regulatory  Plan:  This  entry  is  Seq.  No. 
75  in  part  D  of  this  issue  of  the  Federal 
Register. 


NPfM 


03/29/02  67  FR  15145      RIN:  1024- AD09 


Department  of  the  Interior  (DOI) 
National  Parte  Service  (NPS) 


Long-Term  Actions 


1434.  SPECIAL  REGULATK>NS  OF 
THE  NATKMIAL  PARK  SYSTEM; 
REUGKHJS  CEREMONIAL 
COLLECnON  OF  GOLDEN  EAGLETS 
IN  WUPATKl  NATK>NAL  MONUMENT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  l;  16  USC  3; 

42  USC  1996;  42  USC  2000bb 

CFR  Citation:  36  CFR  7.101 

Legal  Deedline:  None 

AtMlract:  The  NPS  has  preliminarily 
determined  that  imder  certain 
circumstances  it  is  appropriate  to  allow 
the  Hopi  Tribe  to  collect  golden  eaglets 
within  Wupatki  National  Monument  for 
religious  ceremonial  purposes.  This 
rule  would  authorize  this  activity  upon 
terms  and  conditions  sufficient  to 
protect  park  resources  against 
impairment,  and  consistent  with  the 
Bald  and  Golden  Eagle  Protection  Act. 


FR  CHe 


Action 


FR  OH* 


NPRM  Comment  03/23/01 

Period  End 
UexX  Action  Undetennined 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levela  Affected:  Tribal 

Agency  Contact:  Patricia  L.  Parker, 
Chief,  American  Indian  Liaison  Office, 
Department  of  the  Interior,  National 
Park  Service,  1849  C  Street  N.W.,  Room 
3410,  Washington,  DC  20240 
Phone:  202  208-5475 
Fax:  202  273-0870 
Email:  pat parker^nps.gov 

RIN:  1024-AC86 

1435.  VIRGIN  ISLANDS  CORAL  REEF 
NATK>NAL  MONUMENT;  SPECUL 
REGULATIONS 

Priority:  Other  Significant 

Legal  Authority:  16  USC  l;  16  USC  3; 


NPRM 


01/22/01  66  FR  6516        16  USC  462(k);  16  USC  9a 


CFR  Citation:  36  CFR  7.103;  36  CFR 
7.73 

Legal  Deadline:  None 

Abstract:  This  is  an  interim  regulation 
to  implement  Presidential  Proclamation 
No.  7932,  which  established  the  Virgin 
Islands  Coral  Reef  National  Monument. 
This  regulation  prohibits  extractive 
uses,  with  some  exceptions,  and 
anchoring  within  the  monument,  and 
expands  the  boundaries  of  Buck  Island 
Reef  National  Monument.  The 
regulation  also  implements  Presidential 
Proclamation  No.  7399.  which  prohibits 
all  extractive  uses  and  boat  anchoring, 
except  in  deep  sand  areas  (all  other 
anchoring  is  subject  to  permit)  at  Buck 
Island.  Both  proclamations  require  NPS 
to  prepare  management  plans  for  each 
park  within  three  years.  We  are 
soliciting  comments  on  this  interim 
nUe  and  will  take  them  into  account 
in  developing  the  final  rule  once  we 
have  completed  the  general 
management  plans. 


DOI— NPS 


Long-Term  Actions 


Action 


FR  Cite 


Interim  Final  Rule  -  To  Be  Detemwied 

Awaitng  GAO 
report  before 
proceeding. 

Regulatory  Flexibility  Analysia 
Raquhrad:  No 

Govamment  Levela  Affected:  State. 
Federal 

Agency  Contact:  Kym  A.  Hall. 
Regulations  Program  Manger. 
Department  of  the  Interior.  National 
Park  Service.  1849  C  Street  NW.. 
Washington.  DC  20240 
Phone:  202  208-4206 
Fax:  202  208-6756 
Email:  kym_hall@nps.gov 

RIN:  1024-AC89 


1436.  GOLDEN  GATE  NATK)NAL 
RECREATK>N  AREA;  SPECIAL 
REGULATK3NS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  16  USC  l;  16  USC  3; 

16  USC  9a 

CFR  Citation:  36  CFR  7.97 

Legal  Deadline:  None 

Abatract:  This  advance  notice  of 
proposed  rulemaking  will  seek  public 
comment  on  a  range  of  potential 
management  options  for  addressing 
appropriate  pet  management  within  the 
Golden  Gate  National  Recreation  Area, 
consistent  with  protecting  national  park 
resources  and  assuring  visitor  safety. 

Timetable: 


FR  cut 


Action 


FR  OH* 


ANPRM 


01/11/02  67  FR  1424 


ANPRM  Comment        03/1 2A)2 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  i.evels  Affected:  None 

Agaitcy  Contact:  Brian  O'Neill, 
Superintendent.  Department  of  the 
Interior.  National  Park  Service.  Golden 
Gate  NAtional  Recreation  Area,  Fort 
Mason,  Building  201 ,  San  Francisco, 
CA  94123-0022 
Phone:  415  561-4739 
Fax:  415  561-4710 
Email:  brian o'neilldnps.gov 

RIN:  1024-AD03 

BHJJNG  COM  4310-70-C 


Department  of  the  Interior  (DOI) 
Bureau  of  Indian  Affairs  (BiA) 


Proposed  Rule  Stage 


1437.  IRRKSATK>N  PROJECTS  AND 
SYSTEMS  . 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  ,5  USC  801  is  . 
undetermined. 

Legal  Authority:  25  USC  385 

CFR  Citation:  25  CFR  171 

Legal  Deadline:  None 

Abstract:  BIA  is  revising  this  rule  to 
incorporate  new  procedures  on  billing 
and  collection  of  government  debt. 
Once  these  changes  are  made.  BIA  will 
publish  a  new  proposed  rule  for  public 
comment. 

Tlmettfila: 


Action 


FR  Cite 


1438.  INDIAN  ELECTRK^  POWER 
UTILITIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801.  is 
undetermined. 

Legal  Authority:  25  USC  385 

CFR  Citation:  25  CFR  175 

Legal  Deadline:  None 

Abstract:  This  rule  contains  procedures 
governing  the  operation  of  BIA-owned 
power  utilities.  BIA  is  revising  this  rule 
to  incorporate  new  procedures  on 
billing  and  collection  of  government 
debt.  Once  th&se  changes  are  made,  BIA 
will  publish  a  new  proposed  rule  for 
public  comment 

Timetable: 


1439.  BUY  INDIAN  ACT 
REGULATIONS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Action 


DMs  FR  Cite 


NPRM 

NPRM  Comment 

07/05«6  61  FR  35167 
09A)3/96 

NPRM 

06«)7/96  61  FR  29040 

Period  End 

NPRM  Comment 

06/06/96 

NPRM 

U/00m2 

Period  End 

Final  Action 

02AXV03 

NPRM 

lOAXVOS 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Ross  Mooney.  Civil 

Engineer,  Department  of  the  Interior, 

Bureau  of  Indian  Affairs,  Room  4559, 

1849  C  Street  N.W..  Washington.  DC 

20240 

Phone:  202  208-5480 

RIN:  1076-AD44 


Regulatory  Flexibility  Analyaia 
Required:  Undetermined 

Government  Levela  Affected: 

Undetermined 

Agertcy  Contact:  Ross  Mooney,  Qvil 

Engineer,  Department  of  the  Interior, 

Bureau  of  Indian  Affairs.  Room  4559. 

1849  C  Street  N.W..  Washington.  DC 

20240 

Phone:  202  208-5480 

RM:  1076-AD45 


Auttwrity:  25  USC  47;  36  SUt 
861;  41  USC  253(c)(5) 

CFR  Citation:  48  CFR  14  app  A^ 

Legal  Deadline:  None 

Abatract:  This  rule  will  regulate  the 
implementation  of  BLA's  longstanding 
policy  of  contracting  with  Indian- 
owned  firms  on  a  preferential  basis  and 
will  regiUate  the  determination  of 
eligibility  and  availability  of  Indian 
firms  to  perform  a  specific  requirement 
for  products,  services,  and  road 
construction  outside  the  State  of 
Oklahoma  and  regulate  the  authority  to 
deviate  from  the  general  policy  and 
will  regulate  the  determination  of 
eligibility  throughout  contractual 
performance. 

TlmataMa: 


Action 


FR  CM* 


NPRM 


11AXV02 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levela  Affected:     ' 

Undetermined 

Agency  Contact:  Kaye  Armstrong. 
Division  of  Tribal  Government  Services, 
Department  of  the  Interior,  Bureau  of 
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Indian  Affairs.  1849  C  Street  NW.. 
Washington,  DC  20240 
Phone.  202  208-4400 

RIN:  1076-AE07 


1440.  TRIBAL  REVENUE  ALLOCATION 
PLANS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Lagal  Auttwrity:  25  USC  2:  25  USC 
2710:  25  USC  9:  5  USC  301 

CFR  Citation:  25  CFR  290 

Legal  Deadlina:  None 


Abstract:  The  Secretary  of  the  faterior 
is  responsible  for  reviewing  tribal  plans 
for  allocating  revenues  from  gaming 
activities.  The  Secretary  must 
determine  whether  the  proposed  rule  is 
sufficient  to  promote  tribal  economic 
development  and  fund  essential  tribal 
programs,  benefits,  and  services.  BIA 
plans  to  revise  the  regulations  in  part 
290  to  include  additional  criteria  to 
assist  the  Secretary  in  making  this 
determination. 


Regulatory  Flexibility  Analysia 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  George  Skibine. 

Director.  Indian  Gaming  Management 

Staff.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs,  MS  2070  MB, 

1849  C  Street  NW.,  Washington,  DC 

20240 

Phone:  202  219-4066 

RIN:  107&-AE24 


AdkMi 


FR  Cite 


NPRM 


11/00/02 


Department  of  the  interior  (DOI) 
Bureau  of  Indian  Affairs  (BIA) 


Rnal  Rule  Stage 


1441.  INDIAN  BUSINESS 
DEVELOPMENT  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  25  USC  1524 

CFR  Citation:  25  CFR  286 

Legal  Deadline:  None 

Abstract:  The  rule  for  the  Indian 
Business  Development  Program  is  being 
rewritten  in  plain  English  as  part  of  the 
President's  regulatory  reform  initiative. 
Entities  already  having  received  grants 
must  submit  business  financial 
statements.  BIA  has  consulted  with 
tribes  about  the  rule  at  various 
meetings  and  trade  fairs.  This 
consultation  process  will  continue 
during  the  coming  months  before  the 
final  rule  is  published. 


Action 


FR  CMe 


NPRM 
Final  Action 


01/30/97  62  FR  4497 
06/00/03 


1442.  CERTIFICATES  OF  DEGREE  OF 
INDIAN  BLOOD 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  25  USC  13:  25  USC 

9 

CFR  Citation:  25  CFR  70 

Legal  Deadlina:  None 

At>stract:  This  rule  will  codify 
procedures  for  processing  certificates  of 
degree  of  Indian  blood. 


FR  one 

04/18/00  65  FR  20775 
06/20/00  65  FR  38228 

07/17/00 

08/16/00 

06/2S/01   66  FR  33654 

12/31/01 

04AXV03 


Action 


NPRM 

NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
NPRM  Comment 

Penod  Extended 
NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Final  Action 


Regulatory  FtexibiHty  Analysis 
Required:  No 


Regulatory  FlexMllty  Analysis 
Required:  No 


Government  Levels  Affected:  None  Government  Levels  Affected:  None 


Agency  Contact  David  B.  Johnson. 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs.  Office  of  the  Solicitor. 
Division  of  Indian  Affairs.  1849  C 
Street  NW,  Washington.  DC  20240 
Phone:  202  208-3026 

RIN:  1076-AD70 


Agency  Contact:  Duane  Bird  Bear, 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs.  Tribal  Government 
Services.  1849  C  Street  NW, 
Washington,  DC  20240 
Phone:  202  208-5097 


I:  1076-AD97 


1443.  ARRANGEMENT  WITH  STATES, 
TERRITORIES,  OR  OTHER  AGENCIES 
FOR  REUEF  OF  DISTRESS  AND 
SOCIAL  WELFARE  OF  INDIANS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  25  USC  2 

CFR  Citation:  25  CFR  21 

Legal  Deadline:  None 

Abstract:  This  part,  which  allows  BIA 
to  seek  arrangements  with  States  or 
cotmties  or  other  Federal  agencies  to 
provide  welfare  for  Indians  residing  in 
a  State  within  the  exterior  boimdaries 
of  Indian  reservations  under  BIA 
jurisdiction,  will  be  deleted  because  it 
has  never  been  used. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


03/26/02  67  FR  13733 
05/28/02 

11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Larry  R.  Blair,  Chief, 
Division  of  Social  Services.  Department 
of  the  Interior.  Bureau  of  Indian  Affairs, 
MS  4641,  MS  4641  MIB,  1849  C  Street 
NW.  Washington,  DC  20240 
Phone:  202  208-2721 

RIN:  1076-AD98 
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1444.  ALASKA  RESUPPLY 
OPERATION 

Priority:  Info./Admin./Other 

Legal  Authority:  25  USC  13;  25  USC 
9:  38  Stat.  486;  42  Stat.  208;  5  USC 
301:  R.S.  463;  R.S.  465 

CFR  Citation:  25  CFR  142 

Legal  Daadllne:  None 

Abstract:  This  proposed  rule  makes 
technical  revisions  to  reflect  terms  now 
in  common  usage,  e.g..  Regional 
Director  and  Traffic  Manager.  A  new 
section  refers  to  the  application  of 
Indian  preference  in  hiring  pursuant  to 
the  Indian  Reorganization  Act  of  1934 
(25  USC  479). 

Timetable: 


Action 


FR  Cite 


08/03/00  65  FR  47704 
10/02/00 

06/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Dimcan  Brown, 
Regulatory  Analyst,  Department  of  the 
Interior,  Bureau  of  Indian  Affairs,  Room 
7229  MIB,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  208-4582 
Fax:  202  219-2100 
Email:  duncan 1 ^brown@ios.doi.gov 

RIN:  1076-AE04 

1445.  PROTECTION  OF  PRODUCTS 
OF  INDIAN  ART  AND 
CRAFTSMANSHIP 

Priority:  Suhstantive,  Nonsignificant 

Legal  Authority:  18  USC  1159;  25  USC 
305  et  seq 

CFR  Citation:  25  CFR  309 

Legal  DeedHne:  None 

Abstract:  This  rule  establishes 
regidations  to  provide  guidance  to 
persons  who  produce,  market,  or 
purchase  products  marketed  as  Indian 
arts  and  crafts,  as  defined  under  the 
Indian  Arts  and  Crafts  Act  of  1990,  PL 
101-644.  The  proposed  regulations 
further  clarify  the  definition  of  "Indian 
product"  by  including  specific 
examples  of  "Indian  product,"  as  well 
as  examples  of  what  is  not  an  "Indian 
product,"  in  the  regulations 
implementing  the  Indian  Arts  and 
Crafts  Enforcement  Act  of  2000,  Public 


Law  101-497.  an  amendment  to  the 
Indian  Arts  and  Crafts  Act  of  1990, 
Public  Law  101-644. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


05/21/01   66  FR  27915 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Meridith  Stanton, 
Department  of  the  Interior.  Bureau  of 
Indian  A^irs,  MS  4004  MIB.  Indian 
Arts  and  Qafts  Board,  1849  C  Street 
NW.,  Washington,  DC  20240 
-Phone:  202  208-3773 

RIN:  1076-AE16 

1446.  INDIAN  RESERVATION  ROADS 
PROGRAM 

Priority:  Other  Significant  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Authority:  25  USC  2;  25  USC 
202;  5  USC  301 

CFR  Citation:  25  CFR  170 

Legal  Deedline:  None 

Abstract:  This  proposed  rule  would 
establish  policies  and  procedures 
governing  the  Indian  Reservation  Roads 
(IRR)  Program.  It  expands 
transportation  activities  available  to 
tribes  and  tribal  organizations  and 
provides  guidance  to  tribes  and  tribal 
organizations  for  planning,  designing, 
constructing,  and  maintaining 
transportation  facilities.  This  rule  also 
includes  a  proposed  funding  formula 
for  allocating  IRR  Program  funds  based 
upon  the  relative  needs  of  Jndian  tribes, 
and  reservation  or  tribal  communities, 
for  transportation  assistance;  and  the 
relative  administrative  capacities  of 
various  tribes. 

Timetable: 


Action 


FR  Cite 


08/07/02  67  FR  51328 
10/07/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  State, 
Tribal 

Agency  Contact:  LeRoy  Gishi,  Chief, 
Division  of  Transportation,  Department 


of  the  Interior,  Bureau  of  Indian  A^irs, 
MS  4058  MIB,  1849  C  Street  NW, 
Washington.  DC  20240 
Phone:  202  208-4359 

RIN:  1076-AE17 


1447.  TRUST  MANAGEMENT 
REFORM:  REPEAL  OF  OUTDATED 
RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  25  USC  121;  25  USC 
331;  25  USC  355;  25  USC  408;  25  USC 
474;  25  USC  500;  25  USC  883;  43  USC 
1601 

CFR  Citation:  25  CFR  112;  25  CFR  116; 
25  CFR  121;  25  CFR  123;  25  CFR  125; 
25  CFR  154;  25  CFR  156;  25  CFR  178; 
25  CFR  243 

Legal  Deadline:  None 

Abstract:  BIA  plans  to  repeal  various 
outdated  regulations  in  many  different 
areas  because  the  regulations  are  no 
longer  required.  Some  of  the 
regulations  govern  payments  that  have 
already  been  completed,  other 
regidations  pertain  to  programs  that  are 
obsolete  or  no  longer  reflect 
Department  policy. 

Timetable: 


Action 


Dels         FR  Cite 


02/21/02  67  FR  7985 
04/22/02 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  Tribal 

Agency  Contact:  Dimcan  Brown, 
Regulatory  Analyst,  Department  of  the 
Interior,  Bureau  of  Indian  Affairs,  Room 
7229  MIB.  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  208-4582 
Fax:  202  219-2100 
Email:  duncan 1 brown@ios.doi.gov 

RIN:  1076-AE20 

1448.  e  TECHNICAL  AMENDMENTS 
TO  HOUSING  IMPROVEMENT 
PROGRAM  REGULATIONS 

Priority:  Info./Admin./Other 

Legal  Authority:  25  USC  256 

CFR  Citation:  25  CFR  256 

Legal  Deedline:  None 

Abstract:  This  rule  makes  technical 
amendments  to  the  housing 
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Improvement  Program  rule  published 
in  the  Federal  Register  on  March  2, 
1998.  The  amendments  revise  the 
terminology  to  make  the  rule  consistent 
and  add  several  other  clarifications. 


Action 


FR  CH* 


Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Tribal 


Department  of  the  Interior  (DOI) 
Bureau  of  Indian  Affairs  (BIA) 


1449.  INDIAN  SCHOOL 
EQUALIZATION  PROGRAM  — 
PROVISIONS  FOR  EXCEPTIONAL 
CHILDREN 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  25  CFR  39 

Complstsd:  

Reeson 


FR  CH* 


1451.  •  INDIAN  RESERVATION  ROADS 
—  FY  2002  FUNDS  DISTRIBUTION 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  36  Stat  861:  78  Stat 
241;  45  Stat  750  (25  USC  47;  42  USC 
2000e(b):  23  USC  101(a)) 

CFR  Citation:  25  CFR  170 


08/i3«)2  67  FR  52828     »-»9»l  Deadline:  None 


Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Dave  Allison 
Phone:  801  722-4300 

RIN:  1076-AE14 


1450.  ADULT  EDUCATION  PROGRAM 
Priority:  Info./Admin./Other 
CFR  Citation:  25  CFR  46 


Abstract:  This  rule  was  issued  for  the 
purpose  of  distributing  the  remaining 
25  percent  of  the  fiscal  year  2002 
Indian  Reservation  Roads  funds  to 
projects  on  or  near  Indian  Reservations 
using  the  relative  need  formula. 


Action 


FR  Cite 


Final  Action 


07/02/02  67  FR  44355 


FR  CM* 


Final  Action  03/25/02  67  FR  13568 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  George  Skibine 
Phone:  202  219-4066 

RIN:  1076-AE29 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  LeRoy  Gishi.  Chief, 
Division  of  Transportation,  Department 
of  the  Interior,  Bureau  of  Indian  Affairs, 
MS  4058  MIB,  1849  C  Street  NW. 
Washington.  DC  20240 
Phone:  202  208-4359 

RIN:  1076-AE32 


Department  of  tfie  Interior  (DOI) 
Minerals  Management  Service  (MMS) 


1453.  LATE  AND  OVERPAYMENT 

INTEREST 

Priority:  Substantive.  Nonsignificant 

Legal  Autlwrlty:  25  USC  lOOi  et  seq: 
25  USC  1301  et  seq;  25  USC  1331  et 
seq;  25  USC  1701  et  seq;  25  USC  1735; 
25  USC  1801  et  seq;  25  USC  181  et 


seq;  25  USC  2101  et  seq;  25  USC  351 
et  seq;  25  USC  3716;  25  USC  3720a; 
25  USC  396  et  seq;  25  USC  396a  et 
seq;  25  USC  9701;  5  USC  301  et  seq 

CFR  Citation:  30  CFR  206;  30  CFR  218^ 
30  CFR  230 

Legal  Deadline:  None 


Agency  Contact:  Jime  Henkel,  Chief, 
Division  of  Housing  Assistance, 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  MS  4641  MIB,  1849  C 
Street  NW,  Washington.  DC  20240 
Phone:  202  208-3667 

RIN:  1076-AE31 


Completed  Actiona 


1452.  •  COURTS  OF  INDIAN 
OFFENSES  —  SANTA  FE 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rlty:  RS  463;  25  USC  2;  38 
Stat  586:  25  USC  200 

CFR  Citation:  25  CFR  11 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
regulations  by  adding  the  Santa  Fe 
Indian  School  property  (Southwest 
Region.  New  Mexico)  to  the  listing  of 
Courts  of  Indian  Offenses,  section 
11.100(a)(14).  This  amendment  will 
establish  a  Court  of  Indian  Offenses  for 
a  period  not  to  exceed  one  year.  It  is 
necessary  to  establish  a  Court  of  Indian 
Offenses  with  jurisdiction  over  the 
Santa  Fe  Indian  School  property  in 
order  to  protect  lives  and  property. 

Timetable: 


Action 


FR  CH* 


Final  Action  07/02A)2  67  FR  44353 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact  Ralph  Gonzales. 
Housing  Program  Specialist. 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs.  1849  C  Street  NW. 
Washington.  DC  20240 
Phone:  202  208-4401 

RIN:  1076-AE33 

BtLUNQ  COOC  4310-02-8 

Proposed  Rule  Stage 


Abstract:  This  rule  allows  MMS  to  pay 
interest  on  Federal  onshore  and 
offshore  oil  and  gas  royalty 
overpayments  and  makes  interest 
charges  more  equitable  between  the 
payor  and  the  recipient.  Interest  will 
be  paid  on  overpayments  related  to 
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royalty,  rent  and  estimates  residting 
from  sales  of  Federal  onshore  and 
ofiishore  oil  and  gas  production. 

Timetable: 


FR  one 


NPRM 

NPRM  Comment 
Period  End 


08AXV03 
10AXV03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Gebhardt, 
Regidatory  Specialist,  Department  of 
the  Interior,  Minerals  Management 
Service,  MS  320B2,  PO  Box  25165, 
Denver.  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 
Email:  shanron.gebhardtdmms.gov 

RIN:  1010-AC27 


1454.  TAKES  VS.  ENTITLEMENTS 
REPORTING 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  30  USC  1735 

CFR  Citation:  30  CFR  205 

Legal  Deadline:  None 

At>stract:  This  rule  addresses  reporting 
and  payment  requirements  for 
production  removed  and  sold  from  a 
Federal  lease,  unit  participating  area,  or 
communitization  agreement  beginning 
September  1996. 

Timetable: 


Action 


FR  Cite 


HPBM 

NPRM  Comment 
Period  End 


02/00/03 
04AXV03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact:  Sharron  Gebhardt. 
Regulatory  Specialist.  Department  of 
the  Interior,  Minerals  Management 
Service.  MS  320B2.  PO  Box  25165. 
Denver.  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 
Email:  sharTon.gebhardtdmms.gov 

RIN:  1010-AC29 


1455.  ACCOUNTING  RELIEF  FOR 
MARGINAL  PROPERTIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  1735 

CFR  Citation:  30  CFR  204 

Legal  Deadline:  None 

Abstract:  This  rule  allows  reporters  to 
seek  accounting,  reporting,  and 
auditing  relief  for  their  marginal 
properties  in  accordance  with  section 
117(c)  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996. 

Timetable: 


Action 


Date         FR  Cite 


01/21/99  64  FR  3360 
03/22/99 


NPRM 

NPRM  Comment 

Period  End 
Supplementary  NPRM  11/00/02 
NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact:  Sharron  Gebhardt. 
RegiUatory  Specialist,  Department  of 
the  Interior,  Minerals  Management 
Service,  MS  320B2.  PO  Box  25165. 
Denver,  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 
Email:  sharron.gebhardt@mms.gov 

RIN:  1010-AC30 

1456.  PREPAYMENT  OF  ROYALTIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  30  USC  1735 

CFR  Citation:  30  CFR  204 

Legal  Deadline:  None 

Abstract:  This  rule  allows  payors  to 
prepay  royalty  in  lieu  of  monthly 
ro^ty  payments  for  their  marginal 
properties  with  approval  from  the 
affected  States.  It  will  establish  the 
criteria  used  by  payors.  States,  and 
MMS  to  caloUate,  report,  and  monitor 
royalty  prepajrments. 

Thnelable: 


Action 


OMs         FR  Cite 


NPRM 

06/00^ 

NPRM  Comment 

08AXV03 

Period  End 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact:  Sharron  Gebhardt. 
Regulatory  Specialist,  Department  of 
the  Interior,  Minerals  Management 
Service.  MS  320B2.  PO  Box  25165, 
Denver.  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 
Email:  sharron.gebhardt9mms.gov 

RIN:  1010-AC31 

1457.  INaOENT  REPORTING 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorlty:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  250 

Legal  Deadline:  None 

Abstract:  There  continues  to  be  rapid 
growth  in  offshore  exploration  and 
production  activities  in  the  Gulf  of 
Mexico.  Since  safety  is  pur  top  priority, 
we  must  upgrade  our  accident 
investigation  functions.  To  do  this  we 
need  accurate  and  timely  information. 
This  rule  is  the  only  way  to  require 
operators,  lessees,  and  permit  holders 
in  the  Outer  Continental  Shelf  (OCS) 
to  give  us  a  written  report  about  each 
OCS  accident.  It  will  also  establish 
clearer  guidelines  for  accident  reporting 
thresholds  and  timing. 

Timetable: 


Action 


Date         FR  Cito 


Regulatory  Flexibility  Analysis 
Required:  Yes 


NPRM  12AXV02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kimikum  Ray. 

Geologist,  Department  of  the  Interior, 

Minerals  Management  Service,  381 

Elden  Street.  Hemdon.  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.ray@mms.gov 

RIN:  1010-AC57 

1458.  ROYALTY  REUEF  TERMS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  25  USC  396  et  seq 

CFR  Citation:  30  CFR  203 

Legal  Deadline:  None 

Abelract  This  rule  amends  the 
circxunstances  that  discontinue  the 
existing  royalty  relief  for  end-of-Ufs^il 
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and  gas  leases  and  also  introduces  a 
categorical  royalty  relief  program  for 
deep  gas  drilling  on  existing  shallow 
water  tracts. 


Action 


FR  CH* 


NPRM 

NPRM  Comment 

Period  End 


12^00/02 
02/0(y03 


Regulatory  FlexMltty  Analyste 

Required:  No 

Goverrtment  Levels  Affeclsd:  None 

Agency  Contact:  Kumkum  Ray. 

Geologist,  Department  of  the  Interior. 

Minerals  Management  Service.  381 

Elden  Street.  Hemdon.  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  Inimlnim  rayemma.gov 

RIN:  1010-AC58 


1459.  MMS  HEARINGS  AND 
INVESTIGATIONS 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  30  USC  1717 

CFR  Citation:  30  CFR  240 

Legal  Deadline:  None 

Abstract:  This  rule  will  explain  how 
the  Minerals  Management  Service  will 
conduct  hearings  and  investigations 
necessary  and  appropriate  to  carrying 
out  the  Secretary's  duties  under  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982. 

Timetable: 


Action 


FR  CM* 


NPRM  09/WV03 

NPRMCk)mment  11/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Gebhardt. 
Regulatory  Specialist.  Department  of 
the  Interior,  Minerals  Management 
Service,  MS  320B2,  PO  Box  25165. 
Denver.  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 
Email:  sharron.gebhardtdmms.gov 

RIN:  1010-AC79 

1460.  APPEALS  OF  MINERALS 
MANAGEMENT  SERVICE  ORDERS 

f.  Substantive,  Nonsignificant 

Auttwrlty:  43  USC  1331  et  seq 


CFR  Citation:  30  CFR  242:  30  CFR  290; 
43  CFR  4 

Legal  Deadline:  None 
Abstract:  This  rule  streamlines  the 
appeals  process  to  facilitate  processing 
appeals  within  the  33-month  deadline 
required  by  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996  (RSFA).  It  also  implements  the 
requirements  of  OMB  Circular  A-25. 
which  establishes  guidelines  for 
Federal  agencies  to  assess  fees  to  cover 
the  costs  of  Government-provided 
services  or  benefits  beyond  those 
accruing  to  the  general  public.  The 
proposed  rule  will:  (1)  require  the 
appellant  to  file  its  Notice  of  Appeal 
and  Statement  of  Reasons  directly  with 
the  MMS  Appeals  Division  and  file 
copies  with  the  office  that  issued  the 
order;  (2)  implement  most  of  the 
recommendations  made  by  the  Royalty 
Policy  Committee;  (3)  eliminate  the 
requirement  for  an  MMS  field  report 
containing  MMS's  arguments;  (4)  clarify 
the  right  of  the  States  and  tribes  to 
participate  in  the  appeals  process;  and 
(5)  provide  for  settlement  negotiations 
as  required  in  RSFA. 


MMS  regulations  to  operate  a  well  that 
has  sustained  casing  pressure.  When 
granting  a  departure.  MMS  requires  that 
lessees  perform  periodic  checks  and 
evaluations  to  ensure  that  the  pressure 
is  not  a  danger  to  personnel, 
equipment,  or  the  environment.  This 
proposed  rule  will  codify  these 
procedures  and  ensure  uniform 
regulatory  practices  among  MMS 
regional  offices.  The  proposed  changes 
will  also  help  ensure  that  lessees  will 
continue  to  conduct  operations  in  a 
safe  manner. 


Action Dale         FR  Cite 

NPRM  02AXV03 

NPRM  Comment  04/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Platte  Clark.  Senior 
Appeals  Specialist,  Department  of  the 
Interior.  Minerals  Management  Service. 
4230  MIB.  1849  C  Street  NW. 
Washington.  DC  20240 
Phone:  202  208-2394 

RIN:  1010-AC80 

1461.  DEAUNG  WITH  SUSTAINED 
CASING  PRESSURE 
Priority:  Substantive.  Nonsignificant 
Legal  Auttwrlty:  43  USC  1331 
CFR  Citation:  30  CFR  250 
Legal  Deadline:  None 

Abstract:  This  proposed  rulemaking 
amends  subpart  E  (Oil  and  Gas  Well- 
Completion  Operations)  of  MMS 
operating  regulations.  It  describes 
procedures  for  dealing  virith  sustained 
casing  pressure  in  oil  and  gas  wells  on 
the  Outer  Continental  Shelf.  Currently 
lessees  must  request  a  departure  from 


Action  Dale         FR  CHe 


11/09/01   66FR56620 
01/03/02  67FR275 


NPRM 
Comment  Period 

Extended  to 

3/9/2002 
Final  Action  11/00/03 

Final  Action  Effective    01/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Kumkum  Ray, 

Geologist.  Department  of  the  Interior, 

Minerals  Management  Service.  381 

Elden  Street.  Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kimikum.ray@nuiis.gov 

RIN:  1010-AC83 


1462.  DERNmON  OF  CONTROL 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  30  USC  lOOl  et  seq; 
30  USC  1701  et  seq;  30  USC  181  et 
seq;  30  USC  351  et  seq;  31  USC  9701; 
43  USC  1301  et  seq;  43  USC  1331  et 
seq;  43  USC  1801  et  seq;  5  USC  2101 
et  seq;  5  USC  301  et  seq;  5  USC  396 
et  seq;  5  USC  396a  et  seq 

CFR  Citation:  30  CFR  206 

Legal  Deadline:  None 

Abstract:  MMS  is  amending  the 
definition  of  "control"  in  30  CFR  part 
206  based  upon  the  relevance  to  MMS 
regulations  of  the  decision  National 
Mining  Association  v.  Department  of 
the  Interior,  177  F.3rd  1  (DC  Cir..  May 
28,  1999). 

Timetable: 


Action 


FR  CMa 


NPRM 

NPRM  Comment 
Period  End 


11AXV02 
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Regulatory  FlexMlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Gebhardt, 
Regulatory  Specialist,  Department  of 
the  Interior,  Minerals  Management 
Service.  MS  320B2,  PO  Box  25165. 
Denver,  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 
Email:  sharron.gebhardt@mms.gov 

RIN:  1010-AC88 

1463.  DOCUMENTS  INCORPORATED 
BY  REFERENCE  —  API  RP  14F  AND 
API  510 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  250 

Legal  Deadline:  None 

At>stract:  This  rule  will  update  a 
document  incorporated  by  reference 
and  incorporate  by  reference  a  new 
document.  Incorporation  by  reference 
makes  a  widely  available  technical 
document  part  of  our  regulations.  The 
updated  reference.  API  RP  14F,  is  the 
fourth  edition  of  the  American 
Petroleum  Institute's  (API) 
"Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  1. 
Division  1.  and  Division  2  Locations. 
The  new  document.  API  RP  14  FZ,  is 
titled  "Recommended  Practice  for 
Design  and  Installation  of  Electrical 
Systems  for  Fixed  and  Floating 
Offshore  Petroleum  Facilities  for 
Unclassified  and  Unclassified  and  Class 
1.  Zone  0,  Zone  1  and  Zone  2 
Locations. 

Timetable: 


Action 


Data  FR  Cite 


NPRM  12/00/02 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Qovemment  Levels  Affected: 

Undetermined 

Agency  Contact:  Sharron  Gebhardt, 
Regulatory  Specialist,  Department  of 
the  Interior,  Minerals  Management 
Service,  MS  320B2,  PO  Box  25165, 
Denver,  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 


Email:  sharron.gebhardtdmms.gov 
RIN:  1010-AC89 

1464.  REPORTING  AMENDMENTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  25  USC  2107;  25  USC 
396;  30  USC  1023;  30  USC  1751(a);  30 
USC  189;  30  USC  190;  30  USC  359; 
31  USC  3716;  31  USC  9701;  43~USC 
1334;  43  USC  1801;  44  USC  3506(a); 
5  USC  301  et  seq 

CFR  Citation:  30  CFR  206;  30  CFR  210; 
30  CFR  216;  30  CFR  218 

Legal  Deadline:  None 

Abstract:  MMS  is  amending  its 
regulations  to:  (1)  update  reporting 
instructions;  (2)  eliminate  unnecessary 
report  forms;  (3)  add  approved 
information  collections  previously 
omitted;  (4)  remove  the  extended  due 
date  for  production  reports  submitted 
electronically;  (5)  require  production 
reporting  on  leases  and  agreements 
imtil  all  production  has  ceased  and  all 
inventory  has  been  disposed  of;  and  (6) 
eliminate  certain  reporting  assessments 
and  electronic  reporting  options. 

Timetable: 


Action 


Dale         FRCHa 


NPRM  04AX)/03 

NPRM  Comment  06/00^ 

Period  End 

Regulatory  Flexiliiltty  Analysis 
Required:  No 

Government  Levels  Affscted:  None 

Agency  Contact  Sharron  Gebhardt, 
Regulatory  Specialist,  Department  of 
the  Interior,  Minerals  Management 
Service,  MS  320B2,  PO  Box  25165, 
Denver,  CO  80225-3211 
Phone:  303  231-3211 
Fax:  303  231-3385 
Email:  sharron.gebhardt@mms.gov 

RIN:  1010-AC90 

1465.  RIGHTSOF-USE  AND 
EASEMENTS  AND  PtPEUNE  RIGHTS- 
OF-WAY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  250 

Legal  Deadline:  None 

AlMtract:  MMS  is  proposing  to  modify 
requirements  governing  rights-of-use 


and  easement  and  pipeline  rights-of- 
way  in  the  Outer  Continental  Shelf. 
These  changes  will  increase  rental  rates 
for  pipeline  rights-of-way  and  establish 
rentals  for  ri^ts-of-use  and  easement. 
The  proposed  rule  will  also  allow  MMS 
to  charge  additional  payment  when  the 
right-of-use  and  easement  or  the 
pipeline  right-of-way  prevents  MMS 
from  making  the  area  available  to  other 
companies  for  exploration  and  possible 
development  and  production,  "niis 
change  is  needed  because  of  requests 
by  lessees  and  pipeline  right-of-way 
holders  to  use  large  areas  outside  of 
the  area  covered  by  their  lease  and 
pipeline  right-of-way  for  accessory 
structures. 

Timetable: 


Action 


Data         FRCita 


NPRM  12/00/02 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 

Agency  Contact:  Kumkum  Ray, 

Geologist,  Department  of  the  Interior, 

Minerals  Management  Service,  381 

Elden  Street,  Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.ray®mms.gov 

RIN:  1010-AC91 

1466.  •  BLOWOUT  PREVENTION  FOR 
PRODUCTION  TREE  COILED  TUBING 
WORKOVER  OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  250 

Legal  Deedline:  None 

AlMtract:  The  rule  would  upgrade 
blowout  prevention  requirements  for 
well  workover  operations  conducted 
using  coiled  tubing  while  the  well-head 
production  tree  is  in  place. 

Timetable: 


Action 


Data  FR  Clli 


NPRM  11/00/02 

NPRM  Comment  03AXV03 

Period  tnd 

Regulatory  Flexibility  Analyala 
Required:  No 

Government  l.evels  Affsdsd:  None 

Agsncy  Contact  Kumkum  Ray, 
Geologist,  Department  of  the  Interior, 
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Minerals  Management  Service.  381 

Elden  Street.  Hemdon.  VA  20170 

Phene:  703  787-1600 

Fax:  703  787-1093 

Email:  kimilnmi.ray®mms.gov 

RIN:  1010-AC96 


FR  CM* 


NPRM 

NPRM  CofTMnent 
PefiodEnd 


12AXy02 
02AXV03 


1467.  •  DATA  RELEASE  AND 
OEFmmONS 

PrfofHy:  Substantive,  Nonsignificant 
Legal  Authodty:  43  USC  1331 
CFR  CHaUon:  30  CFR  250  subpart  A 
Legal  DaacMna:  None 
Abstract  This  rule  will  amend  30  CFR 
part  250  by  adding  a  new  definition, 
revising  existing  definition,  clarifying 
or  expanding  certain  requirements,  and 
ni;<Ving  administrative  changes.  We  are 
adding  a  new  definition  for  the  term 
"production  in  paying  quantities"  to 
enable  us  to  determine  how  much 
production  qualifies  as  lease  holding 
production.  We  are  specifying  the 
submission  or  from  progress  reports 
and  final  reports  for  suspensions  of 
production  and  suspensions  t)f 
operations  to  ensure  that  the 
lessee/operator  is  diligent  in  pursuing 
performance  of  their  lease.  We  are 
adding  a  new  section  pertaining  to 
notifying  MMS  on  proiduction  status. 
We  are  reorganizing  the  forms  data 
release  table  and  adding  entries  for 
three  new  forms.  We  are  exj)anding  the 
requirements  pertaining  to  submitting 
digital  data. 


Regulatory  Rexllimty  Analyals 

Required:  No 

Govamment  Levels  Affected:  None 

Agency  Contact:  Kumkum  Ray. 

Geologist.  Department  of  the  Interior, 

MineralfT/fanagement  Service.  381 

Elden  Street.  Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.raydmms.gov 

RIN:  1010-AC99 


1468.  •  RELIEF  OR  REDUCTION  IN 

ROYALTY  RATES  —  DEEP  GAS 

PROVISIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

76  in  part  II  of  this  issue  of  the  Federal 

Register. 

RIN:  lOlO-ADOl 


certain  leases  (those  that  are 
inadequately  helped  by  our  formal 
relief  systems)  to  seek  special  royalty 
relief.  However,  overly  restrictive 
eligibility  criteria  may  exclude  some 
leases  that  fulfill  statutory  purposes 
while  redimdant  criteria  may  include 
other  leases  that  do  not  fit  statutory 
purposes.  This  rule  will  refine  the 
eligibility  criteria  to  include  marginal 
discoveries  in  the  shallow  water  part 
of  the  Gulf  of  Mexico  that  may  offer 
meaningful  conservation  or 
infrastructure  preservation  benefits.  The 
revision  will  also  disallow  a  royalty 
relief  request  by  a  lease  or  project  that 
does  not  promote  wider  program  goals 
or  is  only  temporarily  unable  to  benefit 
from  a  formal  royalty  relief  program. 

Timetable: 


Action 


FR  CHe 


1469.  e  REDUCTION  TO  ROYALTY 
REUEF  IN  SPECIAL  aRCUMSTANCES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  203 

Legal  Deadline:  None 

Abstract:  The  recently  published  final 
rule  1010-AC71  created  a  process  for 


NPRM  12AXV02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  FlaxibHIty  Analysis 
Rsqulrad:  No 

Government  Levels  Affactod:  None 

Agency  Contact  Kimikimi  Ray, 

Geologist,  Department  of  the  Interior, 

Minerals  Management  Service,  381 

Elden  Street,  Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkxun.raydmms.gov 

RIN:  1010-AD02 


Department  of  the  Interior  (DOI) 
Minerals  Management  Service  (MMS) 


Final  Rule  Stage 


1470.  OIL  AND  GAS  DRILUNG 
OPERATIONS 

Priority:  Other  Significant 

Legal  Authority:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  250 

l.egai  Deadline:  None 

AlMtract  The  rule  will  be  written  in 
plain  English,  substantive  changes  will 
be  incorporated,  and  the  mle  will 
reflect  the  results  of  the  blowout 
preventer  study. 


Dale         FRCHe 


FR  cue 


NPRM 

NPRM  Comment 
Period  End 


06/21/00  65  FR  38453 
10/19/00  65  FR  46126 


Final  Action  11/00/02 

Final  Action  Effective     1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kumkum  Ray, 

Geologist.  Department  of  the  Interior. 

Minerals  Management  Service.  381 

Elden  Street.  Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kimikum.ray9mms.gov 

RIN:  1010-AC43 


1471.  PLANS  AND  INFORMATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1331  et  seq 

CFR  Citation:  25  CFR  250 

l.egal  Deadline:  None 

Abstract:  MMS  requires  companies  to 
submit  for  approval  their  exploration 
and  development  plans  for  activities  on 
the  Outer  Continental  Shelf.  The 
companies  must  submit  these  plans 
before  they  can  begin  any  activities, 
except  preliminary  activities.  This  rule 
would  rewrite  the  requirements  into 
clearer  language  and  organize  them  into 
discrete  sections  by  topic,  to  make 
them  easier  to  follow. 
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Action 


Dale         FR  Ctle 


Action 


DelB  FR  CHe 


NPRM 

05/17/02  67  FR  36372 

Comment  Period 

12/13/02  67  FR  46616 

Extended 

Final  Action 

10AXVD3 

Final  Action  Effective 

11/00/03 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Qovemmant  Levels  Affscted:  None 

Agsncy  Contact:  Kumkimi  Ray, 

Geologist.  Department  of  the  Interior, 

Minerals  Management  Service,  381 

Elden  Street.  Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.rayQmms.gov 

RIN:  1010-AC47 

1472.  OIL  AND  GAS  AND  SULPHUR 
OPERATIONS  IN  THE  OUTER 
CONTINENTAL  SHELF— SAFETY 
MEASURES  AND  PROCEDURES  FOR 
PIPEUNE  MODIFICATIONS  AND 
REPAIRS 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  43  USC  1331  et  seq 
CFR  Citation:  30  CFR  250 
Legal  Deadline:  None 

AtMtract:  The  rule  will  address 
problems  that  arise  out  of  the  fact  that 
eventually  all  pipeline  valves  leak 
internally.  This  is  due  to  abrasion  and 
deposition  of  operational  residues  on 
valve  seats.  Internal  valve  leakage  poses 
a  potential  safety  problem  to  ofEshore 
workers  at  the  time  pipeline  repairs  are 
performed  because  hydrocarbons  and 
pressure  differentials  in  the  lines  can 
pose  a  significant  hazard  of  fire  and 
explosion.  The  rule  will  require  that 
lessees  and  operators  consider  and 
submit  in  writing  the  measures  they 
plan  to  take  and  the  procedures  they 
plan  to  follow  to  ensure  the  safety  of 
company  or  contract  workers  and  to 
prevent  pollution  before  begiiming  a 
pipeline  modification  or  repair,  and  it 
will  amend  section  250.1006(b)(1)  by 
requiring  that  a  blind  flange  be 
installed  at  the  platform  end  of  any 
pipeline  taken  out  of  service  to  prevent 
seepage  into  the  line  through  leaking 
valves. 


Action 


FR  OH* 


Final  Action  06/00/03 

Final  Action  Effective    07AXV03 

Regulatory  Flexibility  Analysis 
Rsqulrad:  No 

Government  Levsls  Affected:  None 

Agency  Contact:  Kumkum  Ray, 

Geologist,  Department  of  the  Interior, 

Minerals  Management  Service,  381 

Elden  Street.  Hemdon.  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kxmikum.ray9mins.gov 

I:  1010-AC75 


1473.  PROPRIETARY  TERMS  AND 
DATA  DISCLOSURE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  43  USC  1331 

CFR  Citation:  30  CFR  250;  30  CFR  251 

Legal  Deadline:  None 

Abstract:  This  rule  would  modify  the 
proprietary  terms  for  geophysical  data 
and  information  and  any  of  their 
derivatives  that  MMS  acquires  under  30 
CFR  part  251.  We  propose  to  change 
the  beginning  of  the  proprietary  terms 
firom  the  date  of  submission  to  MMS 
to  the  date  MMS  issues  the  permit.  The 
rule  would  also  allow  selective 
disclosure  of  geological  and 
geophysical  data  and  information  and 
allow  selective  disclosure  of  data  and 
information  generated  on  a  lease  to 
persons  with  a  direct  interest  in  issues 
concerning  field  determination  and 
royalty  reUef  eligibility. 

TimetaMa: 


1474.  DOCUMENTS  INCORPORATED 
BY  REFERENCE  —  API 
SPEaFICATION  2C 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  43  USC  1331 

CFR  Citation:  30  CFR  250 

Legal  Deadline:  None 

Abstract:  MMS  is  proposing  to 
incorporate  by  reference  the  Fifth 
Edition  of  the  American  Petroleum 
Institute's  Specification  for  O^hore 
Cranes  into  our  regulations.  MMS  is 
proposing  this  action  to  establish  a 
minimum  design  standard  for  new 
cranes  installed  on  fixed  platforms  on 
the  Outer  Continental  Shelf  (OCS)  and 
to  require  all  existing  cranes  installed 
on  OCS  fixed  platforms  to  be  equipped 
with  anti-two  block  safety  devices.  This 
proposed  rule  would  ensure  that  OCS 
lessees  use  the  best  available  and  safest 
technologies  for  the  design  and 
construction  of  cranes  used  in  the  OCS. 

Timetable: 


Action 

Dele         FRCMa 

NPRM 

07/17/02  67  FR  46942 

NPRMCk)mment 

09/18/02 

Period  End 

Final  Action 

04AXV03 

Final  Action  EHective 

05AXV03 

NPRM  Comment 
Period  End 


06/28/01  66FR45236 
10^29/01 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Aftactad: 

Undetermined 

Agsncy  Contact  Kumkum  Ray, 

Geologist,  Department  of  the  Interior, 

Minerals  Mahagement  Service.  381 

Elden  Street,  Hmndon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kimikum.ray9mm8.gov 

loio-Acai 


Action 

Dela 

FR  cue 

NPRM 

07/1 9«)1 

66  FR  37611 

NT*RM  Comment 

10/17/01 

Period  End 

' 

Final  Action 

11/00/02 

Final  Action  Effective 

12/00A)2 

Regulatory  Flexibiiity  Analyals 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kiunkum  Ray. 

Geologist,  Department  of  the  Interior, 

Minerals  Management  Service,  381  ' 

Elden  Street.  Hemdon.  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkmn.rayOmms.gov 

RIN:  1010-AC82 

1475.  DOCUMENTS  INCORPORATED 
BY  REFERENCE  FOR  OFFSHORE 
FLOATING  PRODUCTION  FACILITiES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1331 

CFR  CItallon:  30  CFR  250 

Legal  Deedilna:  None 

Abetraet:  We  are  proposing  to  amend 
our  regulations  to  better  address 
floating  offshore  platforms  that,  until 
now,  have  not  been  expressly  covered. 
This  will  require  a  complete  rewrite  of 
subpart  I  to  include  floating  production 
systems.  These  systems  are  variously 
described  as  column-stabilized  units; 
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D(H-MMS 


Hnal  Rule  Stage 


floating  production,  storage,  and 
offloading  facilities:  tension-leg 
platforms;  spars:  etc.  We  are  also 
incorporating  into  our  regulations  a 
body  of  industry  standards  pertaining 
to  floating  productions  systems,  and 
this  will  save  the  public  the  costs  of 
developing  govenunent  standards. 

Timetable: 


Action 


FR  am 


NPRM 

Ckjmment  Period 

Extended  to 

3/27/2002 
Comment  Period 

Extended  to 

5/28/2002 
Final  Action 


12/27/01    66  FR  66851 
02/12/02  67  FR  6453 


03/2Bm2  67  FR  14902 


11/00/02 


Final  Action  Effective     1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  i.Avels  Affected:  None 

Agency  Contact:  Kumkum  Ray, 

Geologist.  Department  of  the  Interior. 

Minerals  Management  Service.  381 

Elden  Street,  Hemdon.  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.ray@mms.gov 

RIN:  101C>-AC85 


1476.  OUTER  CONTINENTAL  SHELF 
OIL  AND  GAS  LEASING  — 
CLARIFYING  AMENDMENTS 

Priority:  Substantive.  Nonsignificant 

l.egal  Auttwrity:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  260 

l.egal  Deadline:  None 


AlMtract:  This  rule  proposes  clarifying 
amendments  to  regulations  on  OCS 
bidding  systems  in  30  CFR  part  260. 
revised  as  of  July  1.  2001.  The 
proposed  amendments  make  explicit 
that  water  depth  and  production  timing 
on  leases  issued  after  2000  and  placed 
on  a  field  with  leases  issued  earlier 
play  no  role  in  the  way  we  determine 
the  royalty  suspension  volume 
applicable  to  eligible  leases  on  the 
field. 

Thnatabla: 

Action 


Legal  Deadline:  None 

AlMtract:  This  rule  proposes  adding  a 
document  to  be  incorporated  by 
reference  into  MMS's  regulations 
governing  oil  and  gas  and  sulphur 
operations  in  the  outer  continental 
shelf  (OCS).  This  revision  will  ensure 
that  lessees  use  the  best  available  and 
safest  technologies  while  operating  in 
the  OCS.  The  new  document.  API  510, 
is  titled  "Pressure  Inspection  Code: 
Maintenance  Inspection,  Rating,  Repair, 
and  Alteration." 


Dais        FR  Cite       Timetable: 


02/12/02  67  FR  6454 
03/14/02 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 
Final  Action  Effective 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kumkum  Ray, 

Geologist,  Department  of  the  Interior, 

Minerals  Management  Service,  381 

Elden  Street,  Hemdon,  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.raydmms.gov 

RIN:  1010-AC94 

1477.  DOCUMENT  INCORPORATED 
BY  REFERENCE— API  510— 
PRESSURE  VESSEL  INSPECTION 
CODE:  MAINTENANCE  INSPECTION, 
RATING,  REPAIR,  AND  ALTERATION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  43  USC  1331  et  seq 

CFR  Citation:  30  CFR  250 


Action                          Date         FR  Cit* 

NPRM 

12/27/01   66  FR  66848 

NPRM  Comment 

02/25/02 

Period  End 

Final  Action 

10/00/03 

Final  Action  Effective 

11/00/03 

Regulatory  Flexibility  Analysis      • 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kumkum  Ray, 

Geologist,  Department  of  the  Interior, 

Minerals  Management  Service,  381 

Elden  Street,  Hemdon.  VA  20170 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.ray@mms.gov 

RIN:  1010-AC95 

1478.  •  VALUATION  OF  OIL  FROM 
INDIAN  LEASES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
77  in  part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  lOlO-ADOO 


Department  of  ttie  Interior  (DOI) 
Minerals  Management  Service  (MMS) 


Completed  Actions 


1479.  PROSPECTING  FOR  MINERALS 
OTHER  THAN  OIL,  GAS,  AND 
SULPHUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  30  CFR  280 


FR  cue 


Final  Action  07/17/02  67  FR  46855 

Final  Action  Effective    08/1 6/02 

Regulatory  FlexH>iilty  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Kumkum  Ray 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kimikum.raydmms.gov 

RIN:  101&-AC48 


1480.  DECOMMISSIONING  ACTtVITIES 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  30  CFR  250 


Complotad: 


Reason 


Date 


FR  Cite 


Final  Action  05/17/02  67  FR  35398 

Final  /tetion  Effective    07/1 6/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kumkum  Ray 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.ray@mms.gov 

RIN:  1010-AC65 
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DOI— MMS 


Completed  Actions 


1481.  DEEP  WATER  ROYALTY  REUEF 
FOR  OUTER  CONTINENTAL  SHELF 
OH.  AND  GAS  LEASES  ISSUED 
AFTER2000 

Priority:  Other  Significant 

CFR  Citation:  30  CFR  203 

Completed:  


Completad: 


FR  CUB 


Reason 


FR  cue 


Final  Rule  Effective       02/14A)2 

Regulatory  Flexiblllty  Analysis 
Required:  Yes 

Government  Levels  Affected:  Federal 

Agency  Contact:  Marshall  B.  Rose 

Phone:  703  787-1536 

Fax:  703  787-1141 

Email:  marshaIl.rose@mms.gov 

RIN:  1010-AC71 

1482.  TECHNICAL  AMENDMENTS 

Priority:  Info./Admin./Other 

CFR  Citation:  30  CFR  201;  30  CFR  206; 
30  CFR  212;  30  CFR  216;  30  CFR  217; 
30  CFR  218;  30  CFR  219;  30  CFR  220; 
30  CFR  227;  30  CFR  228;  30  CFR  230; 
30  CFR  241;  30  CFR  243 


Final  Action  04/18/02  67  FR  19109 

Fmal  Action  Effective    04/1 8/02 

Regulatory  Flexibllity  Analysis 
Required:  No 

Govemment  Ljevels  Affected:  None 

Agency  Contact  Carol  Shelby 

Phone:  303  231-3191 

Pax:  303  231-3385 

Email:  carol.shelby@mms.gov 

RIN:  1010-AC87 

1483.  SUSPENSION  OF  OPERATIONS 
FOR  EXPLORATION  UNDER  SALT 
SHEETS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  30  CFR  250 

Completed: 

Reason  Date         FR  Cita 

Final  Action  07/02/02  67  FR  44357 

Final  Action  Effective    08/01/02 

Regulatory  FlexMllty  Analysis 
Required:  No 


Govemment  Lavela  Alfeeted:  None 

Agency  Contact:  Kumkum  Ray 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkum.ray@mms.gov 

RIN:  1010-AC92 

1484.  DOCUMENTS  INCORPORATED 
BY  REFERENCE  -  API  RP  14C 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  30  CFR  250 

Comptoted: 


Reeson 


FR  Cne 


RnalAction  OSmid/OZ  67FR51757 

Final  Action  Effective    09/09/02 

Regulatory  FlexitHllty  Analysis 
Required:  No 

Govemment  Ljevels  Affected:  None 

Agency  Contact:  Kumkum  Ray 

Phone:  703  787-1600 

Fax:  703  787-1093 

Email:  kumkiim.ray@mms.gov 

RIN:  1010-AC93 

BiUJNQ  COOe  431(Mm-S 


Department  of  the  Interior  (DOI) 

Office  of  Surface  Mining  Reclamation  and  Enforcement  (OSMRE) 


Propoaed  Rule  Stage 


1485.  ABANDONED  COAL  REFUSE 
SITES— TITLE  I 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  30  USC  1201  et  seq 

CFR  Citation:  30  CFR  785;  30  CFR  829; 
30  CFR  830;  30  CFR  845;  30  CFR  870 

Legal  Deadline:  None 

Abstract:  OSM  intends  to  propose  new 
rules  governing  permitting  and 
performance  standards  for  the  recovery 
of  coal  from  abandoned  coal  refuse 
piles.  The  rules  are  required  to 
implement  section  2503(e)  of  the 
Energy  Policy  Act  of  1992. 

Tbnelabla: 


Action 


Data        FR  CMa 


NPRM  03/00/03 

Regulatory  FlexMllty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Larry  Trainor,  Mining 
Engineer,  Department  of  the  Interior, 


Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1951  Constitution 
Avenue  NW,  Washington,  DC  20240 
Phone:  202  208-2617 

RIN:  1029-AB70 


1486.  REVEGETATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  1201  et  seq 

CFR  Citation:  30  CFR  816 

Legal  Deadline:  None 

Abstract:  This  nde  will  revise  the 
topsoil  replacement  and  revegetation 
standards.  The  revisions  will  encourage 
species  diversity  on  reclaimed  lands, 
remove  a  possible  impediment  to  the 
use  of  woody  vegetation  in  revegetating 
mined  land,  and  provide  similar 
revegetation  success  standards  in  both 
areas  of  more  than  26  inches  of 
precipitation  and  in  areas  of  less  than 
26  inches  of  precipitation.  ' 


Regulatory  Flexiblllty  Analysis 
Required:  No 

QoverrHnent  Levels  Affected:  None 

Agency  Contact:  Larry  Trainor,  Mining 
Engineer,  Department  of  the  Interior, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1951  Constitution 
Avenue  NW.  Washington,  DC  20240 
Phone:  202  208-2617 

RIN:  1029-AC02 

1487.  PLACEMENT  OF  EXCESS  SPOIL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  1201  et  seq 

CFR  Citation:  30  CFR  701;  30  CFR  773: 
30  CFR  780;  30  CFR  781;  30  CFR  785; 
30  CFR  816;  30  CFR  817 


Action 


FR  one 


NPRM 


03/00/03 


1:  None 

Abstract:  This  rule  vrill  establish 
permit  application  requirements  and 
review  procedures  for  applications  that 
propose  to  place  excess  spoil  from 
surface  coal  mining  operations  into 
waters  of  the  United  States.  In  addition, 
it  will  modify  the  backfilling  and 
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grading  regulations  to  minimize  the 
creation  of  excess  spoil  and  it  will 
revise  the  regulations  governing  surface 
coal  mining  operations  within  100  feet 
of  a  perennial  or  intermittent  stream  to 
more  closely  track  the  underlying 
statutory  provisions. 


Action 


Dal*  FR  CM* 


NPRM  09/00/03 

ReguMory  FtoxMNty  Analyals 
Requirad:No 

GovamnMnt  Levels  Affected:  None 

Agency  Contwt  John  Craynon,  Chief, 
Technology  Development  Staff, 
Department  of  the  Interior,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement 


Phone:  202  208-2866 
RIN:  1029-ACO4 


14S8.  •  RNANOAL  ASSURANCES 

Prtorlly:  Substantive,  Nonsignificant 

Legel  Auttiortty:  30  USC  1201  et  seq 

CFR  Citatfon:  30  CFR  773;  30  CFR  780; 
30  CFR  784;  30  CFR  800 

Legal  Deadline;  None 

Abstract  We  are  considering 
rulemaking  to  ensure  adequate  funding 
for  the  treatment  of  unanticipated  long- 
term  pollutant  discharges,  including 
acid  or  toxic  mine  drainage,  that 
develop  as  a  residt  of  surface  mining 
operations. 


Proposed  Rule  Stage 


Action 


FR  cn* 


05/17/02  67  FR  35070 
10/15A)2  67  FR  46617 

09/00/03 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  FlexibUlty  Analysis 
Rsquirsd:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affsdsd:  State 

Agsncy  Contact:  Ruth  Stokes, 
Regulatory  Analyst,  Department  of  the 
Interior,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  MS  252 
SIB,  1951  Constitution  Avenue  NW. 
Washington.  DC  20240 
Phone:  202  208-2611 

RIN:  1029-AC05 


Department  off  the  Interior  (DOI) 

Omoe  off  Surface  Mining  Reclamation  and  Enforcement  (OSMRE) 


Rnal  Rule  Stage 


1489.  INDIAN  LANDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  30  USC  1201  et  seq 

CFR  CItallon:  30  CFR  700;  30  CFR  740; 
30  CFR  750 


None 

OSM  regulates  mining  on 
Indian  lands  and  the  State  regulates 
mining  on  non-Indian  lands.  OSM 
proposes  to  amend  its  regiilations  to 
claiify  that  the  definition  of  "Indian 
lands"  at  30  CFR  700.5  includes 
individual  Indian  trust  allotments 
located  within  an  approved  tribal  land 
consolidation  area.  The  proposed 
clarification  was  required  under  the 
terms  of  a  settlement  agreement 
between  the  Department  of  the  Interior 
and  the  Navajo  Nation  and  Hopi  Tribe 
to  settle  the  tribes'  challenges  to  a  May 
1989  Indian  lands  rulemaking.  OSM 
has  developed  a  preliminary  draft  rule 
that  specifies  that  allotted  lands  would 
qualify  as  Indian  lands  for  purposes  of 
the  Surface  Mining  Control  and 
Reclamation  Act  when  OSM 
determines,  on  a  case-by-case  basis, 
that  the  allotments  are  supervised  by 
an  Indian  tribe. 


FR  CN* 


02/19/99  64  PR  8464 
06/21/99  64  FR  18585 


06/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Stephen  Sheffield, 
Chief,  Division  of  Technical  Support, 
Department  of  the  Interior,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  MS  10  SIB,  1849  C  Street 
NW,  Washington,  IX:  20240 
Phone:  202  208-2883 

.  RIN:  1029-AB83 

1490.  ABANDONED  MINE  LAND 
RECLAMATION  NOTICES 

f>riorlty:  Substantive,  Nonsignificant 

Legal  Auttwrity:  30  USC  1201  et  seq 

CFR  Citation:  30  CFR  875 

Legal  Deedllne:  None 

Abstract:  This  rule  will  eliminate  the 
requ^ment  to  publish  a  Federal 


Register  notice  announcing  the  receipt 
of,  and  seeking  comments  on, 
applications  for  construction  of  public 
facilities  that  are  funded  fit>m  the 
abandoned  mine  land  fund.  The 
publication  requirement  will  become  a 
discretionary  action.  Previous  Federal 
Register  notices  have  generated  little 
interest  from  the  public  and  have 
added  delays  to  the  construction  of 
AML  projects. 

Timetable: 


Action 


FR  CM* 


NPRM 
Final  Action 


06/19/02  67  FR  41756 
02/00/03 


Regulatory  F1exil>llity  Analysis 
Required:  No 

Government  Levels  Affsdsd:  None 

Agsncy  Contact:  Larry  Trainor,  Mining 
Engineer,  Department  of  the  Interior, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  1951  Constitution 
Avenue  NW,  Washington.  DC  20240 
Phone:  202  208-2617 

RIN:  1029-AB99 

BILUNG  CODE  4310-06-8 
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Department  of  the  Interior  (DOI) 
Bureau  of  Redamation  (RB) 

1481.  AUTHORIZATION  OF  LAW 
ENFORCEMENT  OFFICERS  AT 
RECLAMATION  FAaLITIES 

Priority:  Other  Significant 

Legal  Authority:  16  USC  4602-31;  43 
USC  373b 

CFR  Citation:  43  CFR  422 

Lagai  Deadline:  None 

Abstract:  The  Bureau  of  Reclamation 
is  issuing  this  rule  to  establish  criteria 

Department  of  the  Interior  (DOO 
Bureau  of  Reclamation  (RB) 

1482.  ACREAGE  UMTTATION 

Priority:  Info./Adnun./Other 

Legal  Authority:  5  USC  30i 

CFR  Citation:  43  CFR  426.24 

Legal  Deadline:  None 

Abstract:  The  Office  of  Hearings  and 
Appeals  has  recently  moved.  This  rule 
changes  the  Office's  address  to  reflect 
this  move. 

Timetabis: 

Action Pila         FR  Cte 

FinalAction  12/00/02 

RsguMory  Flexiblllty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  John  J.  Lambert, 
Policy  Analyst,  Department  of  the 
Interior,  Bureau  of  Reclamation,  D- 
6020,  Building  67,  PO  Box  25007. 
Denver,  CO  80225 
Phone:  303  445-3640 

RIN:  1006-AA43 

1483.  TRESPASS  ON  RECLAMATION 
LANDS  AND  FAaLITIES 

Priority:  Other  Significant 

I  Authority:  PL  102-575;  PL  107- 


69 

CFR  Citation:  43  CFR  423 

None 


Proposed  Rule  Stage 


for  the  use  of  non-Reclamation  law 
enforcement  personnel  within  a  Bureau 
project  or  on  Reclamation  lands.  We  are 
required  by  law  to  issue  this  rule  in 
order  to  provide  for  the  security  of 
dams,  facilities,  and  resources  imder 
our  jurisdiction. 


Action 


FR  Cite 


NPRIMI 


11AXyQ2 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Govsmment  LjSvsIs  Affsctsd:  None 

Agsncy  Contact  John  J.  Lambert. 
Policy  Analyst,  Department  of  the 
Interior,  Biu«au  of  Reclamation,  D- 
6020,  Building  67,  PO  Box  25007, 
Denver,  CO  80225 
Phone:  303  445-3640 

RIN:  1006-AA42 


Final  Rule  Stage 


This  rule  establishes  the 
Hiinitniim  requirements  necessary  to 
ensure  the  safety  of  the  public. 
Reclamation  employees,  dams  focilities, 
and  other  resources  under  our 
jurisdiction.  We  are  developing  a 
comprehensive  public  conduct  rule  that 
will  replace  this  rule  at  a  later  date. 
We  will  use  comments  received  on  this 
rule  to  aid  us  in  drafting  a  proposed 
public  conduct  rule. 


Action 


FR  cut 


Interim  Fmal  Rule         1 1/00/02 

RsguMory  Flexibility  Analysis 
Rsquirsd:  No 

Govsmmsnt  Levsis  Affected:  None 

Agency  Contact:  John  J.  Lambert. 
Policy  Analyst,  Department  of  the 
Interior,  Bureau  of  Reclamation.  D- 
6020,  Building  67,  PO  Box  25007, 
Denver,  CO  80225 
Phone:  303  445-3640 

RIN:  1006-AA44 

1484.  •  PUBLIC  CONDUCT  ON 
RECLAMATION  LANDS  AND 
PROJECTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-69;  43  USC 
373b:  16  USC  4601-31 

CFR  Citation:  43  CFR  423 


Legal  Deadline:  None 

Abstract  This  rule  establishes 
regulations  regarding  public  conduct  on 
Reclamation  lands  and  Reclamation 
projects,  waters,  and  real  property 
subject  to  the  administration  of 
Reclamation  or  in  its  custody.  The  rule 
is  necessary  to  ensure  the  safety  of  the 
public,  Reclamation  employees,  dams, 
facilities,  and  other  resources  in  our 
jurisdiction.  This  rule  replaces  an 
interim  rule  that  we  issued  on  April 
17,  2002. 

Tbnslabla: 


Action 


FR  CM* 


FinalAction 


OSi'OO/OS 


Regulatory  FIsxibliity  Analysis 
Rsquirsd:  No 

Govsmmsnt  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact  John  J.  Lambert, 
Policy  Analyst,  Department  of  the 
Interior,  Bureau  of  Reclamation,  D- 
6020,  Building  67,  PO  Box  25007, 
Denver,  CO  80225 
Phone:  303  445-3640 

RIN:  1006-AA45 
■UMQ  COOl  4*io-oo-a 


Department  of  the  Interior  (DOI) 
Bureau  of  Land  Management  (BLM) 


Propoeed  Rule  Stage 


1486.  SALES-FEDERAL  LAND 
POLICY  AND  MANAGEMENT  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1701;  43  USC 
1713 


CFR  Citation:  43  CFR  2710    . 

Legal  Deadline:  None 

Abstract  This  rule  will  amend  43  CFR 
part  2710  to  provide  for  improved 
administration  of  sales  of  public  land 


under  the  Federal  Land  Policy  and 
Management  Act.  It  will  add  a 
provision  to  allow  the  sale  of  public 
land  to  State  or  local  government 
entities  for  affordable  housing.  Such 
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DOI— BLM 


sales  may  be  for  less  than  fair  market 
value. 

Ttmetabte: 

Action D1>  FW  CW 

NPRM  04/0(V03 

Regulatory  Ftexibiltty  Analysis 

Raquirad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ted  Hudson. 
Regulatory  Analyst,  Department  of  the 
Interior.  Bureau  of  Land  Management. 
Room  420.  1849  C  Street  N.W.. 
Washington.  DC  20240 
Phone:  202  452-5042 
Fax:  202  653-5287 
Email:  ted_hudson©blm.gov 

RIN:  10G4-AB77 

1496.  DESERT  LAND  ENTRIES 

Priority:  Info./Admin./Other 

Legal  Authority:  43  USC  1740 

CFR  Citation:  43  CFR  2520 

l.egal  Deadline:  None 

Abstract:  This  rule  will  transfer  much 
of  the  regulation  on  entries  of  desert 
land  to  the  BLM  Manual  if  the 
underlying  statute  is  not  repealed  as  no 
longer  practical. 

Timetabia: 


development  imder  the  General  Mining 
Law  of  1872  on  lands  where  the  surface 
was  patented  under  the  Stock  Raising 
Homestead  Act  of  1916  and  the  mineral 
estate  remains  reserved  to  the  Federal 
Government. 

Timetabia: 


Action 


Date         FR  Cite 


NPRM 


07/00/03 


Regulatory  Flexibility  Analysis 
Raquirad:  Undetermined 

Gtovamment  Levels  Affected: 

Undetermined 

Agency  Contact:  Jeff  O.  Holdren, 
Deputy  Group  Manager.  Department  of 
the  Interior.  Bureau  of  Land 
Management.  1849  C  Street  NW., 
Washington.  DC  20240 
Phone:  202  452-7779 
Fax:  202  452-7708 
Email:  jeff_holdren®blm.gov 

RIN:  1004-AC56 

1497.  DISPOSAL  OF  RESERVED 
MINERALS  UNDER  THE  STOCK 
RAISING  HOMESTEAD  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  43  USC  299 

CFR  Citation:  43  CFR  3814 

Legal  Daadllna:  Final.  Statutory, 
October  13.  1993. 

Abalract:  This  rule  will  establish  new 
procedures  for  mineral  exploration  and 


Action 


FR  CHe 


NPRM 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Roger  Haskins, 

Mining  Law  Specialist,  Department  of 

the  Interior.  Bureau  of  Land 

Management 

Phone:  202  452-0355 

Email:  roger haskins@blm.gov 

RIN:  1004-AC59 

1498.  MINERAL  PATENT 
APPLICATIONS;  ADVERSE  CLAIMS, 
PROTESTS,  AND  CONFUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  22  to  54:  43 
USC  1201;  43  USC  1740 

CFR  Citation:  43  CFR  3730;  43  CFR 
3740;  43  CFR  3820;  43  CFR  3860;  43 
CFR  3870 

Legal  Deadline:  None 

AlMtract:  This  rule  will  revise  the 
filing  and  administrative  procedures  for 
mineral  patent  applications.  It  will  also 
revise  the  procedures  for  filing  adverse 
claims  or  protests  against  mineral 
patent  applications  and  for  mineral-in- 
character  challenges  to  non-mineral 
land  entries. 

Timetabia: 


Proposed  Rule  Stage 


1499.  CONSERVATION;  HEUUM 

LEASING 

Priority:  Substantive.  Nonsignificant 

l.egal  Authority:  43  USC  I70i  et  seq; 
50  USC  167 

CFR  Citation:  43  CFR  16;  43  CFR  3196 
Legal  Deadline:  None 

Abstract:  This  rule  will  redesignate, 
amend,  and  extend  the  regulations  on 
conservation  of  helium  to  facilitate 
administration  and  implementation  of 
provisions  in  the  Helium  Privatization 
Act.  The  rule  will  move  these 
regulations  to  43  CFR  subpart  3196  to 
consolidate  helium-related  regulations 
in  one  area  for  ease  in  finding  and 
complying  with  them. 

Timetable: 


Action 


FR  Cite 


12/19/00  65  FR  79325 
03/26/01 

04/00/03 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Joseph  B.  Peterson. 
Chief,  Division  of  Helium  Resources. 
Department  of  the  Interior.  Biireau  of 
Land  Management.  Amarillo  Field 
Office,  801  S.  Fillmore,  Suite  500, 
Amarillo.  TX  79101 
Phone:  806  324-2614 

RIN:  10O4-AD35 

1500.  GRAZING  ADMINISTRATION- 
EXCLUSIVE  OF  ALASKA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  118(d);  43 
USC  1701  et  seq;  43  USC  1901  et  seq; 
43  USC  315  et  seq;  7  USC  1012 

CFR  Citation:  43  CFR  4100 


Action 


P«<»         FWCNe       Legal  Deadline:  None 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
Raquirad:  Undetermined 

Government  Levela  Affected: 

Undetermined 

Agency  Contact:  Roger  Haskins. 

Mining  Law  Specialist.  Department  of 

the  Interior,  Bureau  of  Land 

Management 

Phone:  202  452-0355 

Email:  roger^haskins@blm.gov 

RIN:  1004-AD32 


Abstract  This  nile  will  remove 
provisions  for  conservation  use  of 
grazing  privileges.  These  provisions 
were  determined  by  the  Federal  Circuit 
Court  to  be  not  consistent  with  the 
statutory  authority  of  the  Secretary  of 
the  Interior.  The  rule  will  also:  (1) 
provide  a  full  force  and  effect  provision 
for  grazing  decisions;  (2)  include 
standards  for  determining 
socioeconomic  impacts  of  grazing 
decisions;  (3)  include  a  provision 
allowing  permittees  to  claim  ownership 
of  range  improvements  imder  certain 
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circumstances;  (4)  address 
circumstances  under  which  a  grazing 
permittee  may  lose  his  grazing 
privileges  upon  conviction  of  a  crime; 
and  (5)  extend  the  permit  term  from 
3  to  5  years. 


Action 


FR  one 


NPRM 


O4AXV03 


Regulatory  FtoxtttHlty  Analyais 

Raquirad:  No 

Govammant  Lawale  Affadad:  None 

Agency  Contact:  Kenneth  M.  Visser, 
Rangeland  Management  Specialist, 
Department  of  the  Interior,  Bureau  of 
Land  Management,  314  L  Street, 
Washington,  DC  20240 
Phone:  202  452-7743 
Fax:  202  452-7709 
Email:  kenneth__vissei®blm.gov 

RIN:  1004-AD42 


CFR  Citation:  43  CFR  2930 

Legal  Daadlina:  None 

Abstract:  This  rule  would  add  a 
section  on  prohibited  acts  to  the 
regulations  on  campgrounds  and  other 
fee  areas  to  facilitate  law  enforcement 
at  these  sites.  The  rule  would  abo 
change  the  n»«»'yi"»'™  term  for  a  special 
recreation  permit  from  5  years  to  10 
years. 


1502.  WILDERNESS  MANAGEMENT 
Priority:  Substantive,  Nonsignificant 

Authority:  16  USC  1133;  43  USC 


1733;  43  USC  1740;  43  USC  1782 

CFR  CItaliOfU  43  CFR  6300 

Legal  Deadline:  None 

Abstract:  This  rule  will  add  provisions 
on  use  of  timber  on  mining  claims  and 
clarify  procedures  on  issuing  patents 
for  mining  claims. 


FR  CMe 


Action 


Dele         FRCHs 


NPRM 


11AXV02 


1501.  PERMITS  FOR  RECREATION  ON 
PUBLIC  LANDS 

Priority:  Substantive,  Nonsignificant 
Legal  Authoritr.  43  USC  1740 


Regulatory  Flexibility  Analysis 
Required:  No 

Govammant  Levels  Affaeted:  None 

Agency  Contact:  Lee  Lwson, 
Recreation  Specialist,  Department  of 
the  Interior,  Bureau  of  Land 
Management,  1849  C  Street  NW.. 
Washington,  DC  20240 
Phone:  202  452-5168 
Email:  lee larson9blm.gov 

RIN:  1004-AD45 


Department  of  the  Interior  (DOO 
Bureau  of  Land  Management  (BLM) 


NPRM  06AXV03 

Regulatory  Flexibility  Analysis 
Raquirad:  No 

Govammant  Lavala  Affected:  None 

Agency  Contact:  Jeff  Jarvis.  Wilderness 
Specialist,  Department  of  the  Interior, 
Biureau  of  Land  Management.  1849  C 
Street  N.W.,  Washington,  DC  20240 
Phone:  202  452-5189 
Email:  jeff_JarvisOblm.gov 

Ralatad  RIN:  Related  To  1004-AB69 

RIN:  1004-AD54 

Rnal  Rule  Stage 


1503.  COST  RECOVERY;  MINERAL 
nUNGS  AND  OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  lOOl  et  seq; 
30  USC  181  et  seq;  30  USC  22;  30  USC 
351  to  360;  31  USC  9701;  43  USC  1734; 
50  USC  app  565 

CFR  Citation:  43  CFR  3100;  43  CFR 
3200;  43  CFR  3400;  43  CFR  3500;  43 
CFR  3600;  43  CFR  3700;  43  CFR  3800 

Legal  Daadllna:  None 

Abstract:  This  rule  will  amend 
regulations  for  user  fees  for  locatable 
minerals,  mineral  materials,  and 
leasable  minerals  (solids  and  fluids)  to 
adjust  current  fees  or  establish  new  fees 
in  accordance  with  title  V  of  the 
Independent  Offices  Appropriations 
Act  of  1952  (user  charges),  OMB 
Circular  A-25  User  Charges  and  section 
304  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 


Action 


FR  CHe 


FR  Cite 


NPRM 


12/15/00  65  FR  78440 


NPRM  Comment  02/13/01 

Period  End 
Final  Action  04/00/03 

RaguMory  Flexibility  Analysia 

Raquirad:  No 

Govammant  Lavala  Affected:  None 

Agency  Contact:  Diurga  N.  Rimal. 
Geolo^.  Department  of  the  Interior. 
Bureau  of  Land  Management,  1849  C 
Street  N.W.,  Washington.  DC  20240 
Phone:  202  452-0350 
Email:  duiga__rimal9blm.gov 

RIN:  1004-AC64 

1504.  RIGHTS-OF-WAY,  PfONCIPLES 
AND  PROCEDURES;  RIGHTS^>F-WAY 
UNDER  THE  MINERAL  LEASINftACT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  43  USC  1740 

CFR  Citation:  43  CFR  2800;  43  CFR 

2880 

Legal  Daadllna:  None 

Abstract:  The  rule  will  amend  the 

regulations  governing  rights-of-way 


issued  under  both  the  Federal  Land 
Policy  and  Management  Act  and  the 
Mineral  Leasing  Act  by  revising  cost 
recovery  policies  and  procedures  and 
adjusting  cost  recovery  fees  to  reflect 
cost  increases  since  the  current 
regulations  became  effective  in  1987. 
The  rule  will  also  eliminate  the 
automatic  exemptions  from  cost 
recovery  for  Federal  agencies  except 
when  they  are  exempted  by  law.  It  will 
abo  establish  policies  on  paying  rent 
in  advance  and  a  financial  penalty  for 
paying  rent  late. 


FRCMe 


Action 


NPRM 

NPRM  Comment 

Period  End 
RnalAcikxi 

RaguMory  Flexibility  Analyala 

No 


06/15im  64  FR  32106 
10/13/99 

01AXVD3 


Govammant  Lavala  Affaelad:  None 
Agency  Contact  Ron  Montagna,  Realty 
Specialist.  Department  of  the  Interior, 
Bureau  of  Land  Management,  260,  1849 
C  Street  N.W.,  Washington,  DC  20240 
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D(H-BLM 


Hnal  Rule  Stage 


Phone:  202  452-7782 

Email:  ron montagna©blm.gov 

RIN:  10O4-AC74 


1505.  INDIAN  ALLOTMENTS 

Priority:  Info./Admin./Other 

Legal  Autttority:  25  USC  334;  25  use 
336;  43  USC  1201 

CFR  Citation:  43  CFR  2530 

l.egal  Daadlina:  None 

Abstract:  This  rule  will  convert 

existing  regulations  to  plain  English 
and  remove  those  portions  that  relate 
to  procedural  matters. 


FR  CM* 


Action 

NPRM 

NPRM  Comment 
PenodEnd 

Final  ActJon 


10/16/96  61  FR  53887 
09/13/99  64FR38172 

04/00/03 


Regulatory  RexibUity  Analysto 
Required:  No 

Govemmant  Levels  Affected:  None 

Agency  Contact:  Jeff  O.  Holdren. 
Deputy  Group  Manager,  Department  of 
the  Interior,  Bureau  of  Land 
Management,  1849  C  Street  NW.. 
Washington,  DC  20240 
Phone:  202  452-7779 
Fax:  202  452-7708 
Email:  jeff_holdren@blm.gov 

RIN:  1004-AC77 

1506.  USE  AUTHORIZATIONS 
(RECREATION) 

Priority:  Substantive.  Nonsignificant 

Legal  Autfiority:  16  USC  460l-6a;  43 

USC  1740 

CFR  Citation:  43  CFR  8370 

Legal  Deadline:  None 

Abstract:  This  rule  will  revise  the 
regulations  on  the  issuance  of  special 
recreation  permits  for  purposes  of 
clarification  and  updating  and  will  add 
regiilations  on  the  issuance  of 
recreation  use  permits  for  the  use  of 
fee  areas. 


Action 


FR  on* 


Government  Levels  Affected:  None 

Agency  Contact:  Lee  Larson. 
Recreation  Specialist.  Department  of 
the  Interior.  Bureau  of  Land 
Management,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  452-5168 
Email:  lee larsondblm.gov 

RIN:  1004-AD25 


1507.  LOCATION  RECORDING  AND 
MAINTENANCE  OF  MINING  CLAIMS 
AND  SITES 

Priority:  Substantive.  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Auttwrity:  30  USC  22  to  54;  43 
USC  1201;  43  USC  1740 

CFR  Citation:  43  CFR  3710;  43  CFR 
3730;  43  CFR  3810;  43  CFR  3820;  43 
CFR  3830;  43  CFR  3840;  43  CFR  3850 

Legal  Deadline:  None 

Abatiact  This  rule  will  amend  the 
mining  claim  recordation  and  annual 
fee  collection  procedures  to  conform  to 
the  fiscal  year  1999  Interior  and  Related 
Agencies  Appropriations  Act.  It  will 
also  consolidate  duplicative  portions  of 
43  CFR  part  3700  et  seq.  into  43  CFR 
part  3800  et  seq..  and  remove  the 
duplicative  portions  of  these 
regulations  from  title  43.  The  interim 
final  rule  only  implemented  the 
statutory  changes  in  the  FY  99 
Appropriations  Act. 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlexMlity  Analysis 
Required:  No 


05/16/00  65  FR  31233 
07/17/00 

11/00/02 


FR  Ctle 


NPRM 

Interim  Final  Rule 

NPRM  Comment 

Period  End 
Final /Action 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Organizations 

Government  levels  Affected:  None 

Agency  Contact:  Roger  Haskins, 

Mining  Law  Specialist.  Department  of 

the  Interior,  Bureau  of  Land 

Management 

Phone:  202  452^0355 

Email:  roger haskinsdblm.gov 

RIN:  1004-AD31 


1508.  COAL  MANAGEMENT: 
NONCOMPETITIVE  LEASES; 
MANAGEMENT  PROVISIONS  AND 
UMITATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  30  USC  181  et  seq; 
43  USC  1740;  PL  106-463 

CFR  Citation:  43  CFR  3430;  43  CFR 
3470 

Legal  Deadline:  None 

Abstract:  This  nile  will  increase  the 
maximum  acreage  of  Federal  coal  leases 
that  may  be  leased  to  one  entity  in  any 
one  State  bom  46.080  to  75,000  acres 
to  conform  with  legislation  enacted  in 
2000.  and  to  correct  a  technical  error 
in  the  regulations  by  removing  the 
requirements  of  a  public  hearing  and 
publication  of  a  notice  of  availability 
of  environmental  analysis  documents 
for  coal  lease  modifications.  It  will  also 
raise  the  nationwide  acreage  limitation 
on  coal  leases  that  one  entity  can  hold 
bom  100.000  to  150.000  acres. 

Timetable: 


08/27/99  64  FR  47023 
08/27/99  64  FR  47018 
10^26/99 

04A)0/03 


Action 


FR  cue 


01/18/02  67  FR  2618 
02/19/02 

04/12/02  67  FR  17962 

05/13/02 

02/00/03 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Reopened 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexit>illty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ted  Hudson. 
Regulatory  Analyst.  Department  of  the 
Interior.  Bureau  of  Land  Management. 
Room  420.  1849  C  Street  N.W., 
Washington,  DC  20240 
Phone:  202  452-5042 
Fax:  202  653-5287 
Email:  ted hudson@blm.gov 

RIN:  1004-AD43 

1509.  WILDERNESS  MANAGEMENT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  43  USC  1740 

CFR  Citation:  43  CFR  6300 

Legal  Doadline:  None 

Abstract:  This  rule  would  add 
provisions  on  use  of  fixed  anchors  for 
rock  climbing  in  wilderness  areas. 
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Action 


Dale         FR  CHa 


Final /Vction  04/00/03 

Regulatory  FlexibUity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Jeff  Jarvis.  Wilderness 
Specialist,  Department  of  the  Interior. 
Bureau  of  Land  Management.  1849  C 
Street  N.W.,  Washington,  DC  20240 
Phone:  202  452-5189 
Email:  jeff_jarvi8^1m.gov 

Related  RIN:  Related  To  1004-AB69, 
Split  From  1004-AD54 

RIN:  1004-AD46 

1510.  DISCLAIMERS  OF  INTEREST 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1740 

CFR  Citation:  43  CFR  1864 

Legal  Deadline:  None 

Abstract:  BLM  proposes  to  make  two 
minor  amendments  to  the  recordable 
disclaimer  regulations  at  43  CFR 
1864.1-1  and  .1-3.  Presently  the 
regulations  state  that  any  present  owner 
of  record  may  file  an  application  to 
have  a  disclaimer  of  interest  issued. 
Neither  FLPMA  nor  its  implementing 
regulations  define  the  term  present 
owner  of  record.  Neither  the  Federal 
Courts  nor  the  Interior  Board  of  Land 
Appeals  have  defined  or  elaborated  on 
the  phrase.  As  such.  BLM  wishes  to 
amend  the  regulations  to  eliminate  the 
phrase.  Such  an  amendment  would 
prevent  any  legal  challenge  to  BLM's 
interpretation  of  the  phrase  to  include 
state  applications. 

Tknelable: 


Dale         FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


02/22/02  67  FR  8216 
(A/23KJZ 

04AXy03 


Regulalory  FlexMllty  Analyais 
Required:  Undetermined 

Government  Levels  Affected:  State 

Agency  Contact:  Jeff  O.  Holdren. 
Deputy  Group  Manager,  Department  of 
the  Interior,  Bureau  of  Land 
Management,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  452-7779 
Fax:  202  452-7708 
Email:  jeff__holdren@blm.gov 

RIN:  1004-AD50 


1511.  e  RIGHTS-OF-WAY  UNDER  THE 
MINERAL  LEASING  ACT;  TIMING  OF 
APPROVALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  185 

CFR  Citation:  43  CFR  2882 

Legal  Deadline:  None 

Abstract  This  rule  will  make  our 
regulations  consistent  with  the  Mineral 
L^ing  Act  by  allowing  BLM  to 
approve  a  right-of-way  for  pipelines  24 
or  more  inches  in  diameter  as  soon  as 
the  Secretary  notifies  the  appropriate 
committees  of  Congress.  Existing 
regulations  require  BLM  to  allow  60 
days  to  pass  after  notifying  Congress 
before  issuing  a  right-of-way  for  a 
pipeline  24  or  more  inches  in  diameter. 

Timetable: 


Action 


Dale         FR  Cite 


06/15/99  64  FR  32106 
11/12/99 

11/O0A)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexiblllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Ian  Senio,  Regulatory 
Analyst.  Department  of  the  Interim, 
Bureau  of  Land  Management,  MS  401. 
Regulatory  Management  Group  (WO- 
630),  1849  C  Street  NW.,  Washington. 
DC  20240 
Phone:  202  452-5049 


Email:  ian senio@blm.gov 

RIN:  1004-AD55 

1512.  e  OIL  AND  GAS  LEASING 
OPERATIONS;  BONDING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  189;  30  USC  . 
359;  43  USC  1732;  43  USC  1733;  43 
USC  1740 

CFR  Citation:  43  CFR  3100;  43  CFR 
3104;  43  CFR  3154 

Legal  Deadline:  None 

Abstract:  This  rule  increases  minimum 
bond  amounts  for  individual  lease 
bonds  and  statewide  bonds.  It  changes 
BLM's  current  policy  of  terminating 
only  the  period  of  liability  of  bonds. 
Under  the  new  rule,  we  will  cancel 
bonds  after  determining  that  all  lease 
obligations  are  met.  Finally,  the  rule 
clarifies  the  responsibilities  of  record 
title  holders  and  operating  rights 
owners.  The  final  rule  is  based  upon 
a  portion  of  a  proposed  rule  published 
with  the  RDM  1004-AC94. 


Action 


Date 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/03/98  63FR66840 
07/19/99 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Ian  Senio.  Regulatory 
Analyst.  Department  of  the  Interior. 
Bureau  of  Land  Management,  MS  401. 
Regulatory  Management  Group  (WO- 
630).  1849  C  Street  NW..  Washington. 
DC  20240 

Phone:  202  452-5049 
Email:  ian__8enio@blm.gov 

RIN:  1004-AD56 
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Department  of  the  InteHor  (DOI) 
Bureau  of  Land  Management  (BLM) 


1513.  LEASES,  PERMITS,  AND 
EASEMENTS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  43  USC  1732:  43  USC 

1740 

CFR  Citation:  43  CFR  2920 

Legal  Deedline:  None 

Abstract:  This  rule  will  amend  the 
existing  regulations  to  provide  for 
improved  administration  of  leases, 
permits  and  easements  under  the 
Federal  Land  Policy  and  Management 
Act. 

Tlmetal>le: 


Action 


FR  Cite 


NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Rule  for 

Minimum  Impact 

Land  Use  Permits 

Only 
Final  Rule  Effective  for  07/24/96 

Minimum  Impact 

Land  Use  Permits 

Only 
Third  NPRM 


11/21/90  55FR48810 
01/22/91 


02/09/95  60  FR  7878 
04/10/95 


06/24/96  61  FR  32351 


To  Be  Determined 


Regulatory  Flexit>illty  Analysis 
Required:  No 

Gk>vemment  Levels  Affected:  None 

Agency  Contact:  Jeff  O.  Holdren, 
Deputy  Group  Manager,  Department  of 
the  Interior,  Bureau  of  Land 
Management,  1849  C  Street  NW., 
Washington,  DC  20240 
Phone:  202  452-7779 
Fax:  202  452-7708 
Email:  jeff    holdren@blm.gov 

RiN:  1004-AB51 

1514.  COALBED  METHANE 
DEVELOPMENT 

Priority:  Substantive,  Nonsignificant 

Lagal  Auttiority:  42  USC  13368 

CFR  Citation:  43  CFR  3170 


Deadline:  Final.  Statutory, 
October  24,  1995. 

Abstract:  The  rule  will  implement 
section  1339  of  the  Energy  Policy  Act 
of  1992.  It  will  prevent  conflicts  in 
ownership  of  coalbed  methane  from 
impeding  development  of  that  resource 


by  requiring  pooling  of  development 
and  payment  of  the  proceeds  into  an 
escrow  account  until  the  ownership 
issue  is  resolved  by  a  State  entity  of 
competent  jurisdiction.  The  rule  will 
also  allow  States  to  avoid  the  Federal 
regulations  by  promulgating  their  own 
regulations  that  substantially  comply 
with  Federal  requirements. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/15/95  60  FR  47920 
11/14/95 

To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact:  David  R.  Stewart. 
Mineral  Resources,  Department  of  the 
Interior,  Bureau  of  Land  Management 
Phone:  703  440-1728 
Email:  dave stewart@blm.gov 

RIN:  1004-AC27 


1515.  CAREY  ACT  GRANTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  43  USC  641  et  seq 

CFR  Citation:  43  CFR  2610 

Legal  Deadline:  None 

AtMtract:  This  rule  will  update  these 
regulations  as  they  are  inconsistent 
with  present-day  management  policies. 
Application  of  these  provisions  of  the 
Carey  Act  is  rarely  feasible  due  to 
limited  water  and  suitable  lands. 

Timetable: 


Action 


FR  Cite 


09/10/96  61  FR  47725 
1(V10/96 


NPRM 

NPRM  Comment 

Period  End 
Supptementary  NPRM      To  Be  Determined 

Regulatory  Flexil)illty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jeff  O.  Holdren, 
Deputy  Group  Manager,  Department  of 
the  Interior,  Bureau  of  Land 
Management,  1849  C  Street  NW.. 
Washington,  DC  20240 
Phone:  202  452-7779 
Fax:  202  452-7708 
Email:  jeff^holdren@blm.gov 

RIN:  1004-AC80 


Long-Term  Actions 


1516.  OIL  AND  GAS  LEASING  AND 
OPERATIONS 

Priority:  Other  Significant 

Legal  Authority:  30  USC  181  et  seq 

CFR  CItatfon:  43  CFR  3100 

Legal  Deadline:  None 

Abstract:  This  rule  will  revise  BLM's 
current  Federal  oil  and  gas  leasing  and 
operations  regulations,  except  those 
concerning  drainage  (section  3100.2-2). 
combined  hydrocarbon  leasing  (part 
3140)  and  oil  and  gas  leasing  in  the 
National  Petroleum  Reserve — Alaska 
(part  3130).  The  rule  will:  (1)  Cite 
industry  standards  and  incorporate 
them  by  reference  rather  than  repeat 
those  standards  in  the  rule;  (2) 
incorporate  the  requirements  of  the 
Onshore  Oil  and  Gas  Orders  and 
national  notices  to  lessees  into  the 
regulations  to  eliminate  overlap  with 
current  regulations;  (3)  use  periformance 
standards  in  certain  places  instead  of 
prescriptive  requirements  to  allow  more 
flexibility  for  operators  and  to  protect 
the  environment  and  Federal  royalty 
interests;  and  (4)  eliminate 
redundancies,  clarify  procedures  and 
regulatory  requirements  and  streamline 
procedures. 

Timetable: 


Action 


Date 


FR  Cite 


12/03/98  63  FR  66840 
07/19/99  64  FR  29256 

To  Be  Determined 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexll>lllty  Analysis 
Required:  No 

Government  levels  Affected:  Local 

Agency  Contact:  Ian  Senio,  Regulatory 
Analyst,  Department  of  the  Interior. 
Bureau  of  Land  Management,  MS  401. 
Regulatory  Management  Group  (WO- 
630),  1849  C  Street  NW.,  Washington. 
DC  20240 

Phone:  202  452-5049 
Email:  ian senio@blm.gov 

RIN:  1004-AC94 

1517.  APPEALS  PROCEDURES; 
HEARINGS  PROCEDURES 

Priority:  Info./Admin./Other 

Legal  Auttiority:  43  USC  1701;  43  USC 

1740 

CFR  Citation:  43  CFR  1840;  43  CFR 
1850 

Legal  Deadline:  None 


DOI— BLM 


Abstract:  BLM  proposes  to  amend  its 
regulations  that  govern  administrative 
review  procedures  for  protests  of 
proposed  decisions  contested  appeals 
of  BLM  decisions,  and  hearings  on  the 
record.  The  proposed  regulations  would 
provide  more  consistent  procedures  for 
administrative  review  of  BLM 
decisions,  and  would  clarify  when  and 
how  BLM  decisions  go  into  effect  and 
whether  an  appeal  will  stay  the 
effectiveness  of  a  BLM  decision. 

Timetable: 


Action 


OM*  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 


10/17/96  61  FR  54120 
01/17/97  61  FR  58160 

To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cynthia  Ellis. 

Regulatory  Analyst.  Department  of  the 

Interior,  Bureau  of  Land  Management. 

1849  C  Street  N.W..  Washington.  DC 

20240 

Phone:  202  452-5030 

Fax:  202  653-5287 

Email:  cynthia ellis@blm.gov 

RIN:  1004-AC99 

1518.  HAZARDOUS  MATERIALS 
COMPLIANCE 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  43  USC  1701  et  seq 

CFR  Citation:  43  CFR  1890 

Legal  Deadline:  None 

AlMtract:  This  rule  will  clarify  the 
respective  responsibilities  of  BLM  and 
the  holders  of  various  BLM 
authorizations  vnih  regard  to  releases 
of  hazardous  materials  and  other 
violations  of  environmental  law  caused 
by  the  holder  or  the  holder's  operator 
on  public  lands. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 


02/00/04 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contacfc  Cynthia  Ellis. 
Regulatory  Analyst.  Department  of  the 
Interior,  Bureau  of  Land  Management. 
1849  C  Street  N.W..  Washington.  DC 
20240 


Long-Term  Actions 


Phone:  202  452-5030 

Fax:  202  653-5287 

Email:  cynthia ^ellis@blm.gov 

RIN:  1004-AD38 

1519.  SUPPLEMENTARY  RULES  FOR 
PUBLIC  DEMONSTRATIONS  AT 
GRAND  STAIRCASE-ESCALANTE 
NATIONAL  MONUMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  43  CFR  8365.1-6 

CFR  Citation:  43  CFR  8365 

Legal  Deadline:  None 

Abstract  This  interim  final  rule  would 
reqiiire  a  permit  for  public 
demonstrations  at  Grand  Staircase- 
Escalante  National  Monument  and 
associated  fecilities.  and  establish 
procedures  for  obtaining  such  a  permit. 
It  would  also  provide  for  some 
locations  to  be  designated  as  open  for 
demonstrations,  and  others  to  be  closed 
to  protect  sensitive  resources  and 
public  health  and  safety. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End  . 
Fmal  Action 


09«)1/00  65  FR  53516 
10/02/00 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ted  Hudson. 
Regulatory  Analyst.  Department  of  the 
Interior.  Bureau  of  Land  Management. 
Room  420.  1849  C  Street  N.W.. 
Washington.  DC  20240 
Phone:  202  452-5042 
Fax:  202  653-5287 
Email:  ted hudson@blm.gov  ^ 

RIN:  1004-AD40 

1520.  SURFACE  MANAGEMENT; 
SEGREGATED  OR  WITHDRAWN 
LANDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  16  USC  1280;  30  USC 
22;  30  USC  612;  43  USC  1201;  43  USC 
1732;  43  USC  1733;  43  USC  1740;  43 
USC  1781;  43  USC  1782 

CFR  Citation:  43  CFR  3809 

Legal  Deadline:  None 

Abstract:  This  rule  will  provide  that 
a  mineral  examination  is  not  required 


for  claims  on  specific  categories  of 
withdrawn  lands  in  Alaska  before 
approving  plans  of  operations  or 
allowing  notice-level  mining  to  begin, 
but  will  be  discretionary  with  BLM  on 
those  lands.  For  mining  claims  on 
lands  withdrawn  for  inclusion  in  land 
conservation  systems  like  wilderness, 
wild  and  scenic  rivers,  etc.,  mineral 
examinations  will  remain  mandatory. 

Timetable: 

Action  Date         FR  Cite 


NPRM 


To  Be  Determirted 


Regulalory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  H.  Schwartz. 

Group  Manager.  Regidatory  Afiiairs. 

Department  of  the  Interior,  Bureau  of 

Land  Management,  1849  C  Street  N.W.. 

Washington,  DC  20240 

Phone:  202  452-5198 

Email:  michael schwartz@blm.gov 

RIN:  1004-AD51 

1521.  MINING  CLAIMS  UNDER  THE 
GENERAL  MINING  LAWS;  SURFACE 
MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

L«gal  Auttwrlty:  16  USC  1280;  30  USC 
22;  30  USC  612;  43  USC  1201;  43  USC 
1732;  43  USC  1733;  43  USC  1740;  43 
USC  1781;  43  USC  1782 

CFR  Citation:  43  CFR  3809 

Legel  Deedline:  None 

Ak>stract:  This  rule  will  amend  existing 
regulations  by  removing  certain 
provisions  of  the  regulations  and 
restoring  others  to  those  in  effect  on 
January  19.  2001,  intending  to  prevent 
unnecessary  or  undue  degradation  of 
BLM-administered  lands  by  mining 
operations  authorized  under  the  mining 
laws.  The  approach  BLM  will  take  will 
balance  the  Nation's  need  to  maintain 
reliable  sources  of  strategic  and 
industrial  minerals,  while  ensuring 
protection  of  the  environment  and 
natural  resources  on  public  lands.  The 
nile  will  make  the  hardrock  mining 
regulations  consistent  with  the 
recommendations  of  the  National 
Research  Council  and  protect  the 
Federal  Government  from  financial  risk 
if  operators  are  unable  to  perform 
reclamation. 

Timetable: 


Action 


FR  Cite 


NPRM 


^0/^OKi^   66  FR  54863 
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DOI— BUM 


Action 


FR  CMa 


NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Reopened 
NPRMComntent 

Period  End 
Fmal  Action 


02/15/02 

04/12A)2  67  FR  17962 
05/13/02 
To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affectad:  Businesses 

Govamment  Lavals  Aftectad:  None 

Agency  Contact:  Michael  H.  Schwartz, 
Group  Manager,  Regulatory  Affairs, 
Department  of  the  Interior,  Bureau  of 


Department  of  the  Interior  (DOI) 
Bureau  of  Land  Management  (BLM) 


1522.  LOCATION  RECORDING  AND 
MAINTENANCE  OF  MINING  CLAIMS 
OR  SITES 

Priority:  hifo./Admin./Other 

CFR  Citation:  43  CFR  3730;  43  CFR 
3820;  43  CFR  3830;  43  CFR  3850 


CompMad: 


1523.  WILD  AND  SCENIC  RIVERS 

Priority:  Other  Significant 

Legal  Auttwrlty:  16  USC  1278 

CFR  Citation:  43  CFR  39 

Legal  Deadline:  None 

AlMtract:  This  rule  would  establish 
uniform  standards  and  procedures  by 
which  the  Department  of  the  Interior, 
through  its  agencies  that  administer 
rivers  in  the  National  Wild  and  Scenic 
Rivers  System  (Biueau  of  Land 
Management,  Fish  and  Wildlife  Service, 
and  National  Park  Service),  will 


Reason 

Final  Action 


06/03/02  67FR38203 


Regulatory  Flexibllity  Analysis 
Required:  No 


Department  of  the  interior  (DOI) 
Office  of  the  Secretary  (OS) 


consider  Federal  licensing  of,  or 
assistance  to,  water  resources  projects 
affecting  designated  Wild  and  Scenic 
Rivers  or  congressionally  authorized 
Study  Rivers. 

Timetat>le: 


Action 


FR  Cite 


Long-Term  Actions 


Land  Management,  1849  C  Street  N.W., 

Washington,  DC  20240 

Phone:  202  452-5198 

Email:  michael^schwartz©blm.gov 

RIN:  10Q4-AD53 


Completed  Actions 


Government  Levels  Affected:  None 

FR  CHe       Agency  Contact:  Roger  Haskins 
Phone:  202  452-0355 
Email:  roger__haskins^lm.gov 

RIN:  1004-AD52 

BILIJNG  CODE  4310-M-S 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/09/98  63  FR  67834 
02/08/99 

11/00/02 


Regulatory  Flexitiliity  Analysis 
Required:  No 


Hnal  Rule  Stage 


Government  Levels  Affected:  Federal 

Agency  Contact:  John  Haubert. 

Outdoor  Recreation  Planner, 

Department  of  the  Interior,  Office  of  the 

Secretary,  Room  3230,  1849  C  Street 

N.W.,  Room  3230,  Washington.  DC 

20240 

Phone:  202  208-4290 

Email:  John haubert@nps.gov 

RIN:  1093-AA08 

(FR  Doc.  02-26338  Filed  12-06-^)2;  8:45  am] 

BtLUNG  CODE  4310-10-S 
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Part  XI 


^   J       Department  of 
Justice 
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DEPARTMENT  OF  JUSTICE  (DOJ) 


DEPARTMENT  OF  JUSTICE 

8  CFR  Ch.  I 

21  CFR  Ch.  I 

28  CFR  Ch.  I 

Regulatory  Agenda 

agency:  Department  of  Justice. 

ACnON:  Semiannual  regulatory  agenda. 


summary:  The  Department  of  Justice  is 
publishing  its  October  2002  regulatory 
agenda  pursuant  to  Executive  Order 
12866  "Regulatory  Planning  and 
Review,"  58  FR  51735.  and  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
sections  601-612  (1988). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hinchman,  Senior  Counsel, 
Office  of  Legal  Policy,  Department  of 


Justice,  Room  7236,  950  Permsylvania 
Avenue  NW.,  Washington,  DC  20530, 
(202)  514-8059. 

SUPPLEMENTARY  INFORMATION:  For  this 
edition  of  the  Department  of  Justice's 
regulatory  agenda,  the  most  important 
significant  regulatory  actions  are 
included  in  The  Regulatory  Plan,  which 
appears  in  part  II  of  this  issue  of  the 
Federal  Register.  The  Regulatory  Plan 
entries  are  listed  in  the  table  of  contents 
below  and  are  denoted  by  a  bracketed 
bold  reference,  which  directs  the  reader 
to  the  appropriate  sequence  number  in 
part  II. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that,  each  year,  the  Department 
publish  a  list  of  those  regulations  that 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  and  are  to  be  reviewed  under 
section  610  of  the  Act  during  the 


succeeding  12  months.  This  edition  of 
the  Department's  unified  agenda 
includes  three  regulations  requiring 
such  a  review:  "Reduction  of  the 
Number  of  Acceptable  Documents  and 
Other  Changes  to  Employment 
Verification  Requirements"  (RIN  1115- 
AB73);  "Nondiscrimination  on  the  Basis 
of  Disability  in  Public  Accommodations 
and  Commercial  Facihties  "  (RIN  1190- 
AA44);  and  "Nondiscrimination  on  the 
Basis  of  Disability  in  State  and  Local 
Government  Services"  (RIN  1190- 
AA46).  In  accordance  with  the  RFA, 
comments  are  specifically  invited  on 
this  regulation.  Those  comments  should 
be  addressed  to  the  contact  persons 
listed  in  the  entries  for  these  items. 

Dated:  September  30.  2002. 
Viet  D.  Dioh 

Assistant  Attorney  General,  Office  of  Legal 
Policy 


Bureau  of  Prisons— Proposed  Rule  Stage 


Sequence 
Numt)er 


1524 
1525 
1526 
1527 
1528 
1529 
1530 


Title 


Release  of  Information  

Dnjg  Abuse  Treatment  Program:  Subpart  Revision  and  Qarification 

Inmate  Fees  for  Heattti  Care  Sen/ices  

Good  Conduct  Time;  Aliens  Witti  Confirmed  Orders  of  Deportation,  Exclusion,  or  Removal  

Civil  Contempt  of  Court  Commitments:  Revision  To  Accommodate  Commitments  Under  the  DC  Code 

Inmate  Discipline— Subpart  Revision 

Administrative  Safeguards  for  Psychiatric  Treatment  arxJ  Medication 


Regulation 

Identification 

Numt)er 


1120-AA96 
1120-AB07 
1120-AB11 
1120-AB12 
1120-AB13 
.  1120-AB18 
1120-AB20 


Bureau  of  Prisons — Final  Rule  Stage 


Sequence 
Number 


1531 

1532 

1533 

1534 

1535 

1536 

1537 

1538 

1539 

1540 

1541 

1542 

1543 

1544 

1545 

1546 

1547 

1548 

1549 

1550 


Title 


Volunteer  Community  Service  Projects  

Intensive  Confinenrtent  Centers — 

Incoming  Publications 

Postsecondary  Education  Programs • 

Literacy  Program  •'■ — ■ 

Telephone  Regulations  and  Inmate  Financial  Responsibility 

Telephone  Regulations  and  Inmate  Financial  Responsibility  

Incoming  PuWicatons:  Nudity  and  Sexually  Expltctt  Material  or  Information 

Good  Conduct  Time 

Visiting  Regulations:  Prior  Flelationsfiip 

Over-the-Counter  (OTC)  Medications 

Designation  of  Offenses  Subject  to  Sex  Offender  Release  Notification 

Inmate  Commissary  Account  Deposit  Procedures  

Diug  Abuse  Treatment  Programs:  Disincentives  arxl  EnharKed  Incentives 

Searches  of  Housing  Units,  Inmates.  Inmate  Wor1<  Areas,  and  Persons  Other  Than  Inmates:  Electronic  Devices 

Occupatior^l  Educational  Programs 

Drug  Testing  Program  

CorresporxJence;  Inspection  of  Outgoing  Gerwral  Correspondence 

Release  Gratuities.  Transportation,  and  Clothing:  Aliens 

Religious  Beliefs  and  Practices:  NomerKJature  Change  - 


Regulation 

Identification 

Number 


1120-AA03 
1120-AA11 
1120-AA15 
1120-AA25 
1120-AA33 
1120-AA39 
1120-AA49 
1120-AA59 
1120-AA62 
1120-AA77 
1120-AA81 
1120-AA85 
1120-AA86 
1120-AA88 
1120-AA90 
1120-AA92 
1120-AA95 
1120-AA98 
1120-AA99 
1120-AB04 


DOJ 
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Bureau  of  Prisons— Final  Rule  Stage  (Continued) 


1551 
1552 
1553 
1554 
1555 
1556 
1557 


Suicide  Prevention  Program  n « — •> 

National  Security;  Prevention  of  Acts  of  Violence  and  Terrorism  

District  of  Columbia  Youth  Rehabilitation  Act  (DCYRA)  Sentences:  No  Further  Benefit  Detenninatione  

Central  Inmate  Monitoring  (CIM)  System:  Streamlining  Rules - - 

Admission  and  Orientation  Program:  Removal  From  Rules 

Bureau  of  Prisons  EmergeiKies  

Clarifying  of  Release  Grabiities— Release  Transportation  Regulations  To  More  Closety  Confonn  to  Statutory  Prtwi- 
sions - • • — — - - — ~ " ~ 


Regulation 

Identification 

Numt>er 


1120-AB06 
1120-AB08 
1120-AB09 
1120-AB14 
1120-AB16 
1120-AB17 

1120-AB21 


Bureau  of  Prisons — Long-Term  Actions 


Sequence 
Number 


1558 
1559 


TMe 


Infectious  Disease  Management _ 

District  of  Columbia  Educational  Good  Time  Credit 


Regulation 

Ideritification 

Number 


1120-AB03 
1120-AB05 


Bureau  of  Prisons— Completed  Actions 


Bureau  of  Prisons— Discontinued  Entries 


Regulation 

Identification 

Numtwr 


1120-AA23 


TWe 


Infectious  Diseases 


Date 


07/25/2002 


Comments 


Merged  With  RIN  1120-AB03 


Civil  Rights  Division— Proposed  Rule  Stage 


Sequence 
Number  ' 


1561 

1562 

1563 

1564 
1565 

1566 

1567 

1568 


Tide 


l4ondiscrimination  on  the  Basis  of  Disability  in  Public  Accommo<<?tions  and  Commercial  Facilities  (Section  610 
Reytow)  (Reg  Ptan  Saq  Mo.  78) 

Nondisctlmination  on  the  Basis  of  DisabiHy  in  State  and  Local  Govemm«nl  Services  (Saclion  610  Bmrimm)  (Reg 
Ptan  Saq  No.  79)  

Nondiscrimination  on  the  Basis  of  DisabiWy  in  State  and  Local  Government  Senwces;  Pi*lc  Accommodations  and 
Commercial  Facilities;  Accessibility  Standards:  Recreation  Facilities  

American  Competitiveness  and  Woridorce  Improvement  Act  of  1998  Complaint  Process 

Nondiscrimination  on  the  Basis  of  Disability  in  State  or  Local  Government  Facilities;  Pi*ic  Accommodations  and 
Commercial  Facilities;  Accessibility  Standards;  Play  Areas  

Amendments  to  Pnxedures  Advising  States  and  Political  Subdwisions  Specially  Covered  Under  the  Voting  Rights 
Act  How  To  Seek  Predearance  From  the  Attorney  General  of  Proposed  Voting  Changes 

Amendments  to  Coordination  of  Enforcement  of  Nondiscrimination  m  Federally  Assisted  Programs— Implementa- 
tion of  Title  VI  of  the  CivH  Rights  Act  of  1964  and  Section  504  of  the  Rehabilitation  Act  1973 

Procedures  To  Review  Police  Departments  for  a  Pattern  or  Practice  of  Conduct  That  Deprives  Persons  of  Rights, 
Privieges,  or  Immunities  Secured  or  Protected  by  the  Constitution  or  Laws  of  the  U.S 


Regulation 

Identification 

Number 


1190-AA44 

1190-AA46 

1190-AA47 
1190-AA48 

1190-AA50 

1190-AA51 

1190-AA52 

1190-AA53 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  nagiitar. 
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Sequence 
Number 


1568 


Sequence 
Number 


1570 


Sequence 
Number 


1571 
1572 
1573 
1574 
1575 
1576 
1577 
1578 
1579 
1580 

1581 
1582 
1583 


1584 
1585 
1586 
1587 
1588 
1589 
1590 
1591 


1592 
1593 


Civil  Rights  Division— Final  Rule  Stage 


TWa 


Nondiscriminatton  on  the  Basis  of  Race,  Cotor.  National  Origin.  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  Financial  Assistance  .^^^^^^^^^^^^^^^^^^^^»^^^^ 


Regulation 

Identification 

Number 


1190-AA49 


Drug  Enforcement  Administration — Prerule  Stage 


TWe 


Chemical  Mixtures  Containing  Listed  Forms  of  Phosphorus 


Regulation 

Identification 

Number 


1117-AA66 


Daig  Enforcement  Administration — Proposed  Rule  Stage 


Tide 


Guidelines  for  Providing  Controlled  Substances  to  Ocean  Vessels - 

Sale  by  Federal  Departments  or  Agencies  of  Chemicals  Usable  To  Manufacture  a  Controlled  Substance 

Exemption  From  Import/Export  Requirements  for  Personal  Medical  Use 

Electrontc  Orders  for  Schedule  I  and  II  Controlled  Substances 

Electronic  Prescriptions  for  Controlled  Sut)stances 

Security  Requirements  for  Handlers  of  Pseudoephedrine,  Ephedrine.  and  Phenylpropanolamine 

Reorganization  and  Clarification  of  DEA  Regulations  

Chemical  Mixtures  Containing  Gamma-Butyrolactor>e  

Chemical  Registration  Waivers;  Exemption  From  Chemical  Ftegistration  Fees  for  Certain  Persons 

Authority  for  Practitioners  To  Dispense  or  Prescribe  Approved  Narcotic  (Optod)  Substances  for  Maintenance  or 

Detoxification  Treatment 

Controlled  Substances  Registration  and  Reregistration  Application  Fees  

Recordkeeping  and  Reporting  Requirements  for  Dmg  Products  Containing  Hydroxybutyric  Acid  (GHB) 

Chemical  Registration  and  Reregistration  Fees  


Regulation 

Identification 

Number 


1117-AA40 
1117-AA47 
1117-AA56 
1117-AA60 
1117-AA61 
1117-AA62 
1117-AA63 
1117-AA64 
1117-AA67 

1117-AA68 
1117-AA70 
1117-AA71 
1117-AA72 


Drug  Enforcement  Administration — Final  Rule  Stage 


Definition  and  Registration  of  Reverse  Distributors 

Exemption  of  Cfiemical  Mixtures  

Chemical  Registration  and  Reregistration  Fees  

Placement  of  Gamma-Butyrolactone  in  List  I  of  the  Controlled  Substances  Act  (21  U.S.C.  802)  

Industrial  Use  of  Products  and  Materials  Derived  From  Cannabis  Plants  

Control  of  Red  Phosphorus.  White  Phosphorus,  and  Hypophosphorous  Add  (and  Its  Salts)  as  List  I  Chemicals  

Allowing  Central  Fill  Pharmacies  To  Fill  Prescriptions  for  Controlled  Substances  on  Behalf  of  Retail  Phamiacies  ... 
Implementation  of  the  Melhamphetamine  Anti-Proliferation  Act;  Thresholds  for  Retailers  and  for  Distributors  Re- 
quired To  Submit  Reports  Under  21  U.S.C.  830(b)(3);  Changes  to  Mail  Order  Reporting 


Regulation 

Identification 

Number 


1117-AA19 
1117-AA31 
1117-AA50 
1117-AA52 
1117-AA55 
1117-AA57 
1117-AA58 

1117-AA69 


Drug  Enforcement  Administration — Completed  Actions 


Registration  and  Reregistration  Application  Fees 

Change  of  Address  for  Filing  Chemical  Import/Export  Declarations  (DEA  Form  486).  Reports  tor  the  hnpoilation  or 
Exportation  of  Tabteting  and  Encapsulating  Machines,  and  Other  Related  Reports  


Regulation 

Identification 

Number 


1117-AA34 
1117-AA65 
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Executive  Office  for  Immigration  ^&^ 


roposed  Rule  Stage 


SequefKe 
Number 


Title 


Regulation 

Identification 

Number 


1594 
1595 


Autfiority  of  Immigration  Judges  To  Issue  Civil  Money  Penalties  

Suspension  of  Deportation  and  Cancellation  of  RerTK>val  for  Certain  Battered  Spouses  and  Children;  Motions  To 
Reopen  for  Certain  Battered  Spouses  and  ChUdien  


1125-AA18 
1125-AA35 


1596 
1597 
1598 

1599 
1600 


SequerKS 
Number 


1603 
1604 
1605 
1606 


Executive  Office  for  Immigration  Review — Final  Rule  Stage 


Suspension  of  Deportation  and  Cancellation  of  Removal 

Authorities  Delegated  to  the  Director  of  the  Executive  Office  for  Immigration  Review 

Motions  To  Reopen  for  Suspension  of  Deportation  and  Special  Rule  Cancellation  of  Removal  Pursuant  to  Section 

1505(c)  of  \he  LIFE  Act  Amendments 

Section  212(c)  Relief  for  Aliens  With  Certain  Criminal  Convictions  Before  April  1. 1997  

Protective  Orders  in  Immigration  Administration  Proceedings 


1125-AA25 
1125-AA27 

1125-AA31 
1125-AA33 
1125-AA38 


Executive  Office  for  Immigration  Review— Completed  Actions 


Federal  Bureau  of  Investigation — Proposed  Rule  Stage 


Regulation 

Identification 

Number 


Federal  Bureau  of  Investigation — Final  Rule  Stage 


Title 


Implementation  of  Sections  104  and  109  of  the  Communications  Assistance  for  Law  Enforcement  Act 

Implementation  of  the  National  Stolen  Passenger  Motor  Vehicie  Information  System  (NSPMVIS) 

Regulations  Under  the  Pam  Lychner  Sexual  Offender  Tracking  and  Identification  Act  

National  Instant  Criminal  Background  Check  System 


Regulation 

IdentifKation 

Numt)er 


1110-AAOO 
1110-AA01 
1110-AA04 
1110-AA07 


Federal  Bureau  of  Investigation — Discontinued  Entries 


Regulation 

Identification 

Number 


1110-AA09 


TiMe 


Federal  Bureau  of  Investigatkxi  Criminal  Justk»  Information  Sennces  Divi- 
skxi  Systems  and  Procedures 


Date 


08/25/2002 


Comments 


WitfKlrawn 
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Sequence 
Number 


1607 


Sequence 
Number 


1608 
1609 

1610 
1611 
1612 
1613 
1614 
1615 
1616 
1617 
1618 

1619 
1620 
1621 
1622 
1623 
1624 
1625 
1626 
1627 

1628 

1629 
1630 

1631 
1632 

1633 
1634 
1635 
1636 
1637 
1638 
1639 
1640 
1641 
1642 
1643 
1644 
1645 
1646 
1647 
1648 
1649 
1650 


Immigration  and  Naturalization  Sendee— Prerule  Stage 


rule 


Restricting  Citizens  ot  Bangladesh.  Inda.  Pakistan,  and  Sri  Lanka  From  Partidpatkxi  in  the  lntemaltonal-to-Jn»«r- 
national  (in)  Program „ ~ - • 


Regulation 

Identification 

Number 


1115-A630 


Immigration  and  Naturalization  Service— Proposed  Rule  Stage 


TM» 


Revised  Grounds  o(  Inadmissibility,  Exceptions,  and  Waivers  for  Immigrants  and  Nonimmigrants,  and  Exceptkxis 
Fees  for  Parlicipation  in  Dedicated  Commuter  Lanes  at  Selected  Ports  of  Entry;  CoNectnn  of  Fees  Under  the 

Dedicated  Commuter  Lar>e  Program 

Inspectkm  of  Persons  Applying  for  Admission;  Intemational-to-lntemational  User  Fee  

Filing  Factual  Statenients  AtXHit  Alien  Prostitutes 

Employment  Verification  by  Employers  That  Are  Members  of  a  MuW-Emptoyer  Associatnn 

Use  of  Parole  for  Humanitarian  Reasons  or  Sigr»ificant  PuWk:  Benefit  

Certification  of  Certain  Health  Care  Woriters  

Special  Immigrant  Juvenile  Petitions 

Immigrant  and  Nonimmigrant;  Religious  Workers  _ • 

Documentary  Requirements  for  Retuming  Residents  - 

Dismissal  of  Asykjm  Applcation  for  Unexcused  Faikire  To  Appear  and  Effect  on  Eligibility  for  Empk>yment  Author- 

izcitmn 

Special  Inunigrant  Status  for  Certain  NATO  Civilian  Empkjyees - - 

Contracts  With  Transportation  Lines 

Adjustment  of  Status  Under  the  1966  Cuban  A(%jstment  Act 

InadmissrtHlity  To  Enter  the  United  States  for  Fomrier  U.S.  Citizens  Who  Renounced  Citizenship  To  Avokl  Taxatnn 

Establishment  of  Fee  for  Processing  Geneatogical  Research  Requests  for  INS  Records 

Intercountry  Adoptkxis  — —— 

Waiver  of  Fees - 

Adoption  of  Siblings.  Adopted  Alien  ChikJren  Less  Than  18  Years  of  Age  Considered  a  "ChHd" 

Adjustment  to  Lawful  Resident  Status  of  Certain  Class  Action  Participants  Who  Entered  Before  January  1.  1982, 

Under  the  Legal  Immtgratkm  and  Family  Equity  Act  (LIFE  Act) ~ 

Procedures  for  Checking  Juvenile  Criminal  Records  and  Submitting  Fingerprints  of  That  AddHnnal  Class  of  AHens* 

lnellgit)le  for  Family  Unity  

Adjustment  of  Status  Under  Sectkxi  245(k)  

ImplementatkKi  of  the  American  Competitiveness  and  Woridorce  Improvement  Act  of  1998  (ACWIA),  the  American 

Competitiveness  in  the  Twenty-First  Century  Act  of  2000  (AC21),  and  Other  Related  BiNs  

Conslmction  Worit  and  tt»  B  Nonimmigrant  Visa  Classification 

Adjustment  of  Fees  for  Dedicated  Comnujter  Lanes  and  Secure  Electronic  Netwoik  for  Travelers'  Rapid  Inspecion 

(SENTRI)  Programs  at  Land  Border  Ports  of  Entry .— 

Removal  and  Adjustnwnt  Procedures  for  Victims  of  TraffkMng  and  Certain  Criminal  AdivMies  ..~ -. 

Definitions  of  NotM:e  To  Appear  and  Arrest  Warrant — 

Visa  Waiver  Program:  Guam  Visa  Waiver  Program 

Procedures  for  Detainee  Hunger  Strikes  

Consent  To  Reapply  for  Admission  After  Removal 

Waivers  of  tfie  2- Year  Foreign  Residence  Requirement  for  Certain  Exchange  Visitors  

Extenskxi  of  the  Vakdity  Period  for  Emptoyment  Authorization  Documents  for  Aliens  Seeking  Adjustment  of  Status 

Illegal  Entries,  Unlawful  Presence,  ar>d  Automatk:  Voiding  of  Nonimmigrant  Visas 

Medical  Examination  Requirements  and  Designation  of  Civil  Surgeons  , 

Mednal  Grounds  of  Inadmissibility  arid  Waivers  

New  OassificatkMi  for  VKtims  of  Certain  Criminal  Activity;  Eligibility  for  the  U  Nonimmigrant  Status  ~. 

JudKial  Review  of  the  Decisions  of  ttie  Immigration  and  Naturalizatnn  Service  

Carrier  Arrival  and  Departure  Electronic  Manifest  Requirements  (Rag  Plan  Seq  No.  80)  — - 

Limiting  the  Number  of  Transit  Without  Visa  (TWOV)  Stops  in  the  United  States  to  One .._ 

Tennination  of  Lawful  Permanent  Resident  Status  Through  Abandorwnent „ 

Strengthening  Control  Over  Immigration  Surety  BornJs .-.. 

Limiting  tt>e  Use  of  Duratkxi  of  Status  for  Certain  F,  J,  arxJ  I  Nonimmigrants  

Petitkxis  for  Aliens  To  Pertorm  Temporary  Nonagricultural  Services  or  Labor  (H-2B) 


Regutatkm 

IdentifKation 

Numt>er 


1115-AB45 

1115-A082 
1115-AE37 
1115-AE60 
1115-AE67 
1115-AE68 
1115-AE73 
1115-AF11 
1115-AF12 
1115-AF26 

1115-AF38 
1115-AF44 
1115-AF46 
1115-AF48 
1115-AF69 
1115-AF88 
1115-AF96 
1115-AG02 
1115-AG04 

1 1 15-AG06 

1115-AG07 
1115-AG10 

1115-AG11 
1115-AG15 

1115-AG18 
1115-AQ21 
1115-AQ24 
1115-AG25 
1115-AG26 
1115-AG28 
1115-AG31 
1115-AG32 
1115-AG36 
1115-AG37 
1115- AG38 
1115-AQ39 
.1115-AG49 
1115-AG57 
1115-AG59 
1115-AG64 
1115-AG65 
1115-AG76 
1115-AG78 


DOJ 


Immigration  and  Naturalization  Service— Proposed  Rule  Stage  (Continued) 


SequerKe 
Number 


1651 


Title 


Adjustment  of  the  Immigration  Benefit  Applicatk)n  Fee  Schedule  To  Recover  Costs  Associated  With  Additional  Se- 
curity Checks 


Regulatkxi 

Identification 

Numt)er 


ni5-AG82 


References  in  boklface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal 

Immigration  and  Naturalization  Service — Final  Rule  Stage 


Sequence 
Number 


1652 

1653 
1654 
1655 

1656 

1657 
1658 
1659 
1660 
1661 
1662 
1663 
1664 
1665 

1666 
1667 
1668 

1669 
1670 
1671 

1672 
1673 

1674 
1675 

1676 
1677 

1678 

1679 
1680 
1681 
1682 
1683 

1684 
1685 
1686 
1687 

1688 


Title 


Reduction  of  the  Number  of  Acceptable  Documents  and  Other  Changes  to  Employnient  Verification  Requirements 
(Section  610  Review) 

Adjustment  of  Status  to  That  of  Person  Admitted  for  Pemianent  Residence:  Condtttonal  Residents  and  Fiance(e)s 

Nonimmigrant  Classes;  S  Classifteatior^;  Law  Enforcement  Initiatives;  Alien  Witnesses .*. 

Establishing  Criteria  for  Determining  Countries  Whose  Citizens  Are  Ineligible  for  the  Transit  Without  Visa  (TWOV) 
Program  • 

Petitkxt  To  Classify  Alien  as  Immediate  Relative  of  a  U.S.  Citizen  or  as  a  Preference  Immigrant;  Self-Petittoning 
for  Certain  Battered  or  Abused  Alien  Spouses  and  ChikJren  

Conditions  on  Nonimmigrant  Status;  Disclosure  of  Informatkw 

Regulations  Relating  to  Temporary  Protected  Status  

Inspection  and  Expedited  Removal  of  Aliens;  Detentton  and  Removal  of  Aliens;  Conduct  of  Removal  Proceedings 

Agreement  Promising  Non-Deportatkxi  or  Other  Immigratkxi  Benefits  

Definitton  of  the  Temi  "Lawfully  Presenf'  for  Purposes  of  Eligibility  for  PuWfc  Benefits 

AffkJavit  of  Support  on  Behalf  of  Immigrants  

Suspension  of  Privilege  To  Transport  Aliens  to  the  United  States 

Limiting  Liability  for  Certain  Technical  and  Procedural  Violatk>ns  of  Papenwwk  Requirements  

Imptementatkxi  of  Hernandez  v.  Reno  Settlement  Agreenwnt;  Certain  Aliens  Eligible  for  Family  Unity  Benefits 
After  Sponsoring  Family  Member's  Naturalizatton 

Regulatkxis  Pertaining  to  Battered  Aliens  and  to  Mail  Order  Bride  Businesses,  as  Mandated  by  IIRIRA  

Establishment  of  Preinspected  Automated  Lane  (PAL)  Program  at  Immigration  and  Naturalization  Service 

Requiring  Aliens  Ordered  Removed  From  the  United  States  To  Sunender  to  the  Immigralion  and  NaturaMzatton 
ServKe  for  Removal  - 

Earty  Release  for  Removal  of  Criminal  Aliens  in  State  Custody  for  Nonvtolent  Offenses — .-. -.... 

Amendment  of  the  Regulatory  Definitkxi  of  Arriving  Alien  

Adjustment  of  Status.  Continued  Validity  of  Nonimmigrant  Status,  and  Unexpired  Empk>yment  Authorization  for 
Apphcants  Maintaining  Nonimmigrant  H  or  L  Status  

Verification  of  Eligibility  for  Publte  Benefits 

Fingerprinting  Applkants  and  Petittoners  for  Immigratkxi  Benefits;  Establishing  a  Fee  for  Rngerprinting  by  the 
Sendee  •.— 

Processing,  Detentkxt,  and  Release  of  Juveniles 

Suspenskjn  of  Deportatkwi  and  Special  Rule  Canceltatton  of  Removal  for  Ortain  Nalkxwls  of  (Guatemala,  El  Sal- 
vador, and  Former  Soviet  Bkx  Countries 

EliminatkMi  of  Immigration  and  Naturalizatkjn  Sennce-lssued  Mextean  and  Canadian  Border  Crossing  Cards 

Rling  of  Proposals  for  Designatton  as  a  Regional  Center  Approved  To  Partkapate  in  the  Immigrant  Investor  Pitot 
Program 

Nonimmigrant  Visa  Exemptkm  for  Itatkmals  of  the  British  Virgin  Islands  Entering  the  United  States  Through  St. 
Thomas,  United  States  Virgin  Islands 

Regulations  Conceming  the  Convention  Against  Torture  — 

Applwation  for  Refugee  Status;  Acceptable  Sponsorship  Agreement  Guaranty  of  Transportatkxi 

Nonimmigrant  Classes:  Q-2  Irish  Peace  Process  Cultural  and  Training  Program  Visitor  

Clarifk:atk>n  of  Parole  Auttwrity •• 

Authorizing  Collectwn  of  Fee  Levied  on  F,  J.  and  M  f4onimmigrant  Classifkatkms  Under  Illegal  Immigratton  He- 
form  and  Immigrant  Responsibility  Act  (IIRIRA)  

Battered  and  Abused  ConditkxMd  Resklents;  Tenronatton  of  Mamage  by  Conditk)nal  Resklents 

Extenston  of  25-Mile  Limit  at  Select  Arizona  Ports-of-Entry 

Revoking  Grants  of  Naturalizatk)n • • 

Entry  Requirements  for  Citizens  of  the  Republe  of  the  MarshaH  Islands,  the  Federated  States  of  Mfcronesia,  and 

Patau ' 

Registratkxt  and  Fingerprinting  of  Aliens  in  the  United  States:  Control  c»  Emptoyment  of  Aliens  ..- 


Regulation 

Identifk^ation 

Number 


1115-AB73 
1115-AC70 
1115-AD86 

1115-AD96 

1115-AE04 
1115-AE17 
1115-AE26 
1115-AE47 
1115-AE50 
1115-AE51 
1115-AE58 
1115-AE59 
lil5-AE70 

1115-AE72 
1115-AE77 
1115-AE80 

1115-AE82 
1115-AE83 
1t15-AE87 

1115-AE96 
1115-AE99 

1115-AR)3 
1115-AF05 

1115-AF14 
1115-AF24 

1115-AF27 

1115-AF28 
1115-AF39 
1115-AF49 
1115-AF51 
1115-AF53 

1115-AF56 
1115-AF59 
1115-AF60 
1115-AF63 

1115-AF65 
1115-AF71 


74664 


DOJ 


Sequence 
Number 


1689 

1690 
1691 

1692 
1693 

1694 

1695 
1696 
1697 
1698 

1699 
1700 
1701 
1702 

1703 
1704 
1705 
1706 
1707 
1708 
1709 
1710 

1711 
1712 
1713 

1714 
1715 

1716 
1717 
1718 
1719 
1720 

1721 
1722 
1723 
1724 
1725 
1726 
1727 

1728 
1729 
1730 

1731 
1732 
1733 
1734 


Federal  Register / Vol.  67.  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 74665 


Immigration  and  Naturalization  Sen/Ice— Final  Rule  Stage  (Continued) 


TMle 


National  Interest  WaivefS  (or  Second  Preterence  Employment-Based  Immigrant  Physicians  Senmig  in  Medically 
Underserved  Areas  or  at  Department  of  Veterans  Affairs  Facilities 

Petitioning  Requirements  for  ttie  H-1C  rjonimmigrant  Classification  Under  Public  Law  106-95 

Expansion  of  Dedicated  Commuter  Lanes;  Clanfication  of  Drivers  License  Requirement  for  Applicants  to  Dedi- 
cated Commuter  Lanes  and  Automated  Pemnit  Port  PrograntK  

Waiving  the  Fingerprinting  Requirement  for  Certain  Disabled  t^turaHzation  Applicants 

Update  of  List  of  Countnes  Whose  Citizens  or  Nationals  Are  Ineligible  for  Transit  Without  Visa  (TWOV)  Privileges 
to  the  United  States  Under  the  TWOV  Program     

Implementation  of  the  Numerical  Umit  on  Asykim  Grants  and  Refugee  Admissions  Based  on  Resistance  to  Coer- 
cive Population  Control  Measures • 

Adding  Actuaries  and  Plant  Pathologists  to  the  North  American  Free  Trade  Agreement  

Power  of  Attorney  General  To  Tenninate  Deportation  Proceedings  and  Initiate  Removal  Proceeding 

Employment  Authorization  for  Certificate  of  Citizenship  Applicants 

Adjustment  of  Status  to  That  of  Person  Admitted  for  Permanent  Residence;  Temporary  Removal  of  Certain  Re- 
strictions of  Eligibility  

Asylum  and  Withholding  Definitions • 

Academic  Honorarium  for  B  Nonimmigrant  Aliens  

Children  Bom  Outside  the  United  States;  Applications  for  Certificate  of  Citizenship  

AHowing  for  the  Filing  of  Form  1-140  Visa  Petition  Concurrently  With  a  Fonn  1-485  Application  in  Certain  Cir- 
cumstances   ■■ ; 

Special  Immigrant  Visa  for  Fourth  Preference  Employment-Based  Broadcasters 

Establishing  Premium  Processing  Service  for  Employment-Based  Petitions  and  Applications 

Adjustment  of  Status  for  Certain  Nationals  of  Nicaragua,  Cuba,  and  Haiti  

Nonimmigrant  Classes;  Spouses  and  Children  of  Lawful  Pemnanent  Residents;  V  Classification  

K  Nonimmigrant  Classification,  Legal  Immigration  Family  Equity  Act  (LIFE) 

Adjustment  of  Status  for  Certain  Syrian  Natioruils  Granted  Asylum  in  tfie  United  States 

Adjustment  of  Status  of  Certain  Aliens  From  Vietnam,  Cambodia,  and  Laos  in  the  United  States  

Adding  Colombia  to  the  List  of  Countries  Whose  Citizens  or  Nationals  Are  Ineligible  for  Transit  Without  Visa 
(TWOV)  Privileges  to  the  United  States  Under  the  TWOV  Program  

I^ew  Classification  for  Victims  of  Severe  Fonns  of  Trafficking  In  Persons  Eligible  for  the  T  Nonimmigrant  Status  .... 

Protection  and  Assistance  for  Victims  of  Traffickirig  

Removing  Russia  From  the  List  of  Countries  Whose  Citizens  or  Nationals  Are  Ineligible  for  Transit  Without  Visa 
(TWOV)  Privileges  to  the  Unrted  States  Under  the  TWOV  Program  

Detention  of  Aliens  Subject  to  Final  Orders  of  Removal • 

AHowing  Citizens  and  Nationals  of  the  People's  Republic  of  China  Limited  Transit  Without  Visa  (TWOV)  Privileges 
at  TWOV-Designated  Alaska  lntematk>nal  Airports 

Custody  Procedures 

Limitir)g  the  Period  of  Admission  for  B  Nonimmigrant  Aliens 

Documentary  Requirements  for  Certain  Temporary  Residents 

Establishment  of  a  $3  Immigration  User  Fee  for  Certain  Commercial  Vessel  Passengers  Previously  Exempt 

Change  In  Business  Practices;  Acceptance  of  Payments  ol  Fees  By  Credit  Card  and  Other  Electronk:  Means 

Where  Possible 

Adding  and  Removing  lnstitutk>ns  To  and  From  the  List  of  Recognized  American  Institutkxis  of  Research  

Revision  of  the  Regulations  Conceming  F,  J,  and  M  Nonimmigrant  Classifications  (Reg  Plan  Saq  No.  81) 

Requiring  Change  of  Status  From  B  to  F-1  or  M-1  Nonimmigrant  Prior  To  Pursuing  a  Course  of  Study  

Address  Notification  To  Be  Filed  With  Designated  Applicatkxre 

Reengineering  of  Part  214,  Nonimmigrant  Classes  To  Clarify  and  Restate  Admission  Requirements  

Waivers  for  Nonimmigrants  Under  Sectwn  212(d)(3)(A)  of  the  Immigration  and  Nationality  Act 

Establishing  San  Bernardino,  Santa  Ana,  and  Ventura  Suboffices  Under  the  Jurisdiction  of  the  Los  Angeles  District 

Office : 

Release  o<  Information  Regarding  Immigration  and  Naturalization  Sennce  Detainees  in  Non-Federal  Facilities 

Removal  of  Visa  and  Passport  Waiver  for  Certain  Permanent  Residents  of  Canada  and  Bermuda 

Requiring  Recertification  of  All  Senrice-Approved  Schools  for  Enrollment  in  the  Student  and  Exchange  Visitor  Intor- 

mation  System  (SEVIS) i 

Posting  of  Security  Guard  at  Gangway  of  Vessel  (or  Detaining  Alen  Crewman 

Electronic  Arrival-Departure  Manifest  for  Visa  Waiver  F*rogram  

Registration  Requirements  and  Wortc  Authorization  Eligibility  for  Aliens  in  the  United  States 

Reduced  Course  Load  for  Certain  F  and  M  Nonimmigrant  Students  at  Border  Communities 


Regulation 

Ider^ification 

Number 


1115-AF75 
1115-AF76 

1115-AF77 
1115-AF80 

1115-AF81 

1115-AF84 
1115-AF85 
1115-AF87 
1115-AF90 

1115-AF91 
1115-AF92 
1115-AF97 
1115-AF98 

1115-AGOO 
1115-AG01 
1115-AG03 
1115-AG05 
1115-AG08 
1115-AG12 
1115-AG13 
1115-AG14 

1115-AG16 
1115-AG19 
1115-AG20 

1115-AG27 
1115-AG29 

1115-AG33 
1115-AG40 
1115-AG43 
1115-AG44 
1115-AG47 

1115-AG48 
1115-AG52 
1115-AG55 
1115-AG60 
1115-AG61 
1115-AG62 
1115-AG63 

1115-AG66 
1115-AG67 
1115-AG68 

1115-AG71 
1115-AG72 
1115-AG73 
1115-AG74 
1115-AG75 


DOJ 


Immigration  and  Naturalization  Service— Rnal  Rule  Stage  (Continued) 


Sequence 
Number 


1735 
1736 


TWS 


Procedures  for  Conducting  Exanwnations  and  Waiving  the  Oath  of  Allegiance  for  Naturalization  Applicants  With 

Disabilities 

Electronk:  Signature  on  Applnations  and  Petitions  (or  Immigfation  and  fteturalization  Benefits _ 


Regulation 

IderMification 

Number 


1115-AQ77 
1115-AG79 


References  in  boldtace  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fwteral  Register. 

Immigration  and  Naturalization  Service — Long-Term  Actions 


Sequertce 
Number 


1737 
1738 
1739 

1740 
1741 
1742 
1743 
1744 
1745 
1746 

1747 


me 


Visa  Waiver  Program • 

Employer  Sanctions  Modifications  

Authorizing  Suspenston  of  Emptoyment  Authorization  Requirements  on  the  Basis  of  Severe  Economy  Hardship  for 

F-1  Students  and  Emergent  Circumstances 

Availability  of  Material  Under  Freedom  of  Infomwtion  Act  and  Privacy  Act  ~ 

Interim  Designation  of  Acceptable  Receipts  for  Employment  Eligibility  Verification 

Inadmissibility  and  Deportability  on  Publk:  Charge  Grounds 

Expansion  of  Expedited  Removal  of  Certain  Criminal  Aliens  HeW  in  Federal,  State,  and  Local  Jails 

ExterKling  the  Period  of  Duration  of  Status  for  Certain  F  and  J  Nonimmigrant  Aliens ~ 

Imposition  of  Fines  for  Vk>lations  of  the  Immigration  and  Nationality  Act 

Petition  To  Classify  Alien  as  Imnriediate  Relative  of  a  U.S.  Citizen  or  Preference  Immigrant;  Adjustment  of  Statajs 

to  That  of  a  Person  Admitted  for  Pennanent  Resklence 

Increasing  the  Number  of  Officers  Auttwized  To  Issue  Notices  To  Appear  and  Arrest  Warrants  for  Immigration 

Vk)lations .' ''• 


Regulation 

Identification 

Number 


1115-AB93 
1115-AE21 

1115-AF15 
1115-AF32 
1115-AF42 
1115-AF45 
1115-AF50 
1115-AF54 
1115-AF70 

1115-AF94 

1115-AQ22 


Immigration  and  Naturalization  Service— Coinpleted  Actions 


1748 

1749 
1750 
1751 


Powers  of  the  Attorney  General  To  Authorize  State  or  Local  Law  Enforcement  Officers  To  Cany  Out  Immigration 

Enforcement 

Delegation  of  the  Ac^udwation  of  Certain  H-2A  Petitions  to  ttie  Department  of  Labor 

Delegation  of  Authorities  for  Various  Detention  and  Removal  Authorities 

Registratkw  and  Monitoring  of  Certain  Nonimmigrants ••• 


Regulation 

Meritification 

Number 


1115-AF20 
1115-AF29 
1115-AQ69 
1115-AG70 


Immigration  and  Naturalization  Service — Discontinued  Entries 


Regulation 

Identification 

Number 


1115-AF55 
1115-AF99 
1115-AG42 


THIS 


Adiustment  of  Fees  for  Servwes  at  Land  Border  Ports  of  Entry 
Time  Limit  for  Appeal  From  Denial  of  Relative  Visa  Petition 
Control  of  Aliens  Departing  From  the  United  States 


08A)1/2002 
00/30/2002 
08/02/2002 


Comments 


Withdrawn 
Withdrawn 
Withdrawn 


Legal  Activities— Proposed  Rule  Stage 


1752 
1753 
1754 


Certification  and  Decertification  in  Connection  Wrth  Certain  Suits  Based  Upon  Acts  or  Omisskxis  of  Federal  Em- 
ployees and  Ott>er  Persons 

Designation  of  Agencies  To  Receive  and  Investigate  Reports  Required  Under  the  Protection  of  ChikJren  From 
Sexual  Predators  Act • 

Motor  Vehk:le  Salvage  Regulations - 


Regulation 

kjeritification 

Number 


1105-AA62 

1105-AA65 
1105-AA71 
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Sequence 
Number 


1755 
1756 


Sequence 
Number 


1757 

1758 
1759 

1760 
1761 
1762 


Sequence 
Number 


1763 


Sequence 
Number 


1764 
1765 
1766 

1767 
1768 

1769 
1770 


Legal  Activities— Proposed  Rule  Stage  (Continued) 


Title 


Enhanced  ^^otice  and  Release  Procedures  for  Owners  of  Seized  F»roperty  Pursuant  to  the  CAFRA  of  2000;  Dis- 
position of  Seized  Property  Too  Costly  To  Maintain;  Consolidation  of  Department  Regulations  

Dl^  Samp«ir>g  of  Federal  Offenders  Under  the  USA  Patriot  Act  of  2001 


Regulation 

Identification 

Number 


1105-AA74 
1105-AA78 


Legal  Activities— Final  Rule  Stage 


Title 


Foreign  Agents  Registration  Act;  Regulations  Revised  and  Clarified  To  Reflect  Changes  in  the  Law 

Ethical  Standards  for  Attorneys  for  the  Government 

Claims  Under  the  Radiation  Exposure  Compensation  Act  Amendments  of  2000:  Technical  Amendments;  Expan- 
sion of  Coverage  to  Uranium  Millers  and  Ore  Transporters;  Expansion  of  Coverage  for  Uranium  Miners 

Establishment  of  Minimum  Safety  and  Security  StandanJs  for  Private  Companies  That  Transport  Violent  Prisoners 

Screening  of  Aliens  and  Other  Designated  Individuals  Seeking  Flight  Training 

Guidelines  for  the  Campus  Sex  Crimes  Prevention  Act  Amendment  to  the  Jacob  Wetterting  Crimes  Against  Chil- 
dren and  Sexually  Violent  Offender  Registration  Act 


Regulation 

Identification 

Number 


1105-AA45 
1105-AA67 

1105-AA75 
1105-AA77 
1105-AA80 

1105-AA81 


Legal  Activities — Long-Tenn  Actions 


Title 


Waiver  for  Fireann  Prohibition  on  l^onimmigrant  Visa  Holders 


Regulation 

Identification 

Number 


1105-AA66 


Office  of  Justice  Programs— Proposed  Rule  Stage 


Title 


Correctional  Facilities  on  Tribal  Lands  Grant  Program  

Public  Safety  Officers'  Benefits  Program :••■ 

Gbvemmentwide  Debamrient  and  Suspension  (Nonprocurement)  and  Govemmentwide  Requirements  for  Drug- 
Free  Wori<place  (Grants)  

Criminal  Intelligence  Systems  Operating  Policies  

Victims  of  Crime  Act  (VOCA)  Program  Regulations  for  the  Victim  Compensation  Grant  Program  and  Victim  Assist- 
ance Program  

IntematioruU  Terrorism  Victim  Compensation  Program 

Violence  Against  Women  Grant  Programs 


Regulation 

Identification 

Number 


1121-AA41 
1121-AA56 

1121-AA57 
1121-AA59 

1121-AA61 
1121-AA63 
1121-AA64 


Office  of  Justice  Programs— Final  Rule  Stage 


Sequerx:e 
Number 


1771 
1772 


Title 


Bulletproof  Vest  Partnership  Grant  Acts  of  1998  and  2000  

Environmental  Impact  Review  Procedures  for  the  VOI/TIS  Grant  Program 


Regulation 

Identification 

Number 


1121-AA48 
1121-AA52 
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Department  of  Justice  (DOJ) 
Bureau  of  Prisons  (BOP) 


Proposed  Rule  Stage 


1524.  RELEASE  OF  INFORMATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552;  5  USC 
552a:  18  USC  3621  to  3622;  18  USC 
3624;  18  USC  4001;  18  USC  4042;  18 
USC  4081  to  4082;  18  USC  5006  to 
5024;  18  USC  5039;  28  USC  509  to  510; 
31  use  3711(f) 

CFR  Citation:  28  CFR  513 

l.egal  Deadline:  None 

AtMtract:  This  document  revises 
Bureau  regulations  implementing  the 
Freedom  of  Infonnation  Act  and  the 
Privacy  Act  in  order  to  simplify  the 
procedures  and  to  eliminate 
unnecessary  regulatory  text. 

Timetable: 


Timetable: 


Action 


Date 


FR  Cita 


NPRM  06/00/03 

NPRM  Comment  08/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice.  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA96 

1525.  DRUG  ABUSE  TREATMENT 
PROGRAM:  SUBPART  REVISION  AND 
CLARIRCATION 

Priority:  hifo./Admin./Other 

Legal  Auttwrlty:  18  USC  3521  to  3528, 

4042,  4046,  4081,  4082,  5006  to  5024, 
5039;  28  USC  848,  509,  510;  18  USC 
3621  to  3622;  18  USC  3624;  18  USC 
4001;  ... 

CFR  Citation:  28  CFR  550 

Legal  Deadline:  None 

Abstract  In  this  document,  the  Bureau 
of  Prisons  proposes  to  amend  its 
regulations  on  the  drug  abuse  treatment 
program.  We  intend  this  amendment  to 
streamline  and  clarify  these  regulations, 
eliminating  unnecessary  text  and 
obsolete  language,  and  removing 
internal  agency  procedures  that  need 
not  be  in  rules  text. 


Action 


FR  Cite 


NPRIWI  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexlbiilty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Btireau  of  Prisons,  320  First 
Street  NW.  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AB07 

1526.  •  INMATE  FEES  FOR  HEALTH 
CARE  SERVICES 

Priority:  Other  Significant 

Legal  Auttiority:  5  USC  301;  18  USC 
3621  to  3622,  4001,  4005.  4014.  4042, 
4045,  4081  to  4082;  18  USC  4161  to 
4166,  4241  to  4247,  5006  to  5024.  5039; 
28  USC  509  to  510 

CFR  Citation:  28  CFR  549 

l.egal  Deadline:  None 

Abstract:  In  this  docvunent,  the  Bureau 
of  Prisons  (Btireau)  proposes  rules 
describing  procedures  we  will  follow 
for  charging  inmates  fees  for  certain 
kinds  of  health  services,  as  required 
imder  the  Federal  Prisoner  Health  Care 
Copayment  Act  of  2000  (Pub.  L.  106- 
294,  October  12.  2000,  114  Stat.  1038). 

Timetable: 


Action 


Date 


FR  Cite 


10/10/02  67  FR  63059 
12/09/02 

06/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Riiles  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW.  HOLC  Building. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-ABll 


1527.  e  GOOD  CONDUCT  TIME: 

AUENS  WITH  CONRRMED  ORDERS 

OF  DEPORTATION.  EXCLUSION.  OR 

REMOVAL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  28  USC  509  to  510; 
5  USC  301;  18  USC  3621  to  3622,  3568. 
4001,  4042,  4081  to  4082;  18  USC  4161 
to  4166.  5006  to  5024,  5039 

CFR  Citation:  28  CFR  523.20 

Legal  Deadline:  None 

AtMtract:  In  this  docimient,  the  Bureau 
of  Prisons  (Bureau)  proposes  to  amend 
its  rules  in  28  CFR  part  523  on  Good 
Conduct  Time  (OCT).  When 
considering  OCT,  we  propose  to  allow 
54  days  GCT  for  each  year  served  if 
the  inmate  is  an  alien  with  a  confirmed 
order  of  deportation,  exclusion,  or 
removal  from  the  Immigration  and 
Naturalization  Service  (INS). 

This  proposed  rule  will  exempt  such 
inmate  aliens  from  the  "satisfactory 
progress  in  a  literacy  program" 
provision  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994 
(VCCLEA)  and/or  the  Prison  Litigation 
Reform  Act  of  1995  (PLRA).  The 
Bureau's  Literacy  Program,  described  in 
28  CFR  part  544,  subpart  H,  currently 
comprises  only  GED  attainment. 

This  means  that  inmate  aliens  who 
have  confirmed  orders  of  deportation, 
exclusion,  or  removal,  but  do  not  have 
a  high  school  diploma  or  GED,  will  not 
need  to  demonstrate  satisfactory 
progress  toward  earning  a  GED 
credential  to  be  considered  for  the  full 
benefits  of  GCT. 

In  this  document,  we  also  propose  to 
reorganize  the  rule  lor  clarity  and 
accuracy.  Other  than  the  substantive 
change  regarding  sentenced  deportable 
aliens,  we  make  no  further  substantive 
changes. 
Timetat>ie: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi. 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
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DOJ— BOP 


Email:  squreshi@bop.gov 
RIN:  1120-AB12 


1528.  •  CIVIL  CONTEMPT  OF  COURT 
COMMmiENTS:  REVISION  TO 
ACCOyilOOATE  COMMITMENTS 
UNDER  THE  DC  CODE 

Priority:  Substantive,  Nonsignificant 

Ugal  Authority:  5  USC  301;  18  USC 
3621  to  3622.  3568.  3585.  4001.  4042. 
4081  to  4082;  18  USC  4161  to  4166, 
5006  to  5024,  5039;  28  USC  509  to  510; 
DC  Code  24-101(a)  and  (b) 

CFR  Citation:  28  CFR  522 

Legal  Deadlina:  None 

Abstract:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  revises  its  rules  on 
Civil  Contempt  of  Court  Commitments 
to  include  references  to  relevant  DC 
Code  provisions  regarding  civil 
contempt  commitments.  We  make  this 
revision  to  accommodate  DC  Code 
offenders  in  Bureau  institutions  or 
Bureau  contract  facilities  under  the 
National  Capital  Revitalization  and 
Self-Govemment  Improvement  Act  of 
1997  (DC  Revitalization  Act).  DC  Code 
section  24-101(a)  and  (b).  We  also 
revise  this  rule  to  clarify  existing 
provisions  by  using  simpler 
organization  and  language.  For  further 
simplification,  we  remove  language 
relating  solely  to  internal  agency 
practices  and  procediu«s.  We  do  not, 
however,  make  any  substantive  changes 
to  the  current  rules. 


FR  CM* 


NPRM 


02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Sarah  N.  Qureshi. 
Rules  Administrator.  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW.  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  sqiue8hi9bop.gov 

RIN:  1120-AB13 


1529.  •  INMATE  DISCIPUNE— 
SUBPART  REVISION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  18  USC 
3621  to  3622,  4001,  4042.  4081  to  4082; 
18  USC  4161  to  4166,  5006  to  5024, 
5039;  28  USC  509  to  510 

CFR  Citation:  28  CFR  541 

Legal  Deadline:  None 

Abstract:  In  this  dociunent,  the  Bureau 
of  Prisons  (Bureau)  proposes  to  amend 
its  Inmate  Discipline  and  Special 
Housing  Unit  (SHU)  regiilations.  We 
intend  this  amendment  to  streamline 
and  clarify  these  regulations, 
eliminating  unnecessary  text  and 
obsolete  language  and  removing 
internal  agency  procedures  (guidance  to 
staff  on  how  to  implement  disciplinary 
processes)  that  need  not  be  in  rules 
text.  The  changes  involve  extensive 
reorganization  and  updates  to  obsolete 
and  unnecessary  disciplinary  codes  and 
processes. 

Tbnslabla: 

Action  Dale  FR  Oil* 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW.  HOLC  Building. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshidbop.gov 

I:  1120-AB18 


1530.  •  ADMINISTRATIVE 
SAFEGUARDS  FOR  PSYCHIATRIC 
TREATMENT  AND  MEDICATION 

Priority:  Other  Significant 

Legal  Authority:  5  USC  30i;  10  USC 
876b;  18  USC  3621,  3622,  3524,  4001. 
4005,  4042.  4045.  4081,  4082;  18  USC 
4241  to  4247.  5006  to  5024.  5039;  28 
USC  509.  510 

CFR  Cllallon:  28  CFR  549 


Proposed  Rule  Stage 


Legal  Deadline:  None 

Abstract:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  amends  its 
regulations  on  Psychiatric  Treatment 
and  Medication.  We  make  several 
minor  word  changes  to  conform  more 
closely  with  the  language  of  18  U.S.C. 
sections  4241  to  4247  on  psychiatric 
hospitalization.  We  remove  fi-om  the 
rule  one  element  of  the  standard  for 
determining  whether  treatment  or 
psychotropic  medication  is  necessary 
because  this  element  is  inconsistent 
with  conununity  standards  and  case 
law.  We  also  change  the  rules  to 
conform  with  statutory  authority 
regarding  military  prisoners  and 
District  of  Columbia  (DC)  Code 
violators  in  Bureau  custody.  Previously, 
our  procedures  for  involuntary 
psydiiatric  treatment  and  medication 
did  not  apply  to  military  prisoners  or 
DC  Code  violators.  Under  new  statutory 
authority,  military  prisoners  who  are 
incompetent  to  stand  trial,  or  who  have 
been  found  not  guilty  by  reason  of  lack 
of  mental  responsibility  may  now  be 
committed  to  the  Bureau's  custody. 
Sentenced  DC  Code  offenders  may  now 
be  involuntarily  committed  to  a  Bureau 
psychiatric  hospital.  Such  military 
prisoners  and  DC  Code  violators  are 
subject  to  our  regulations.  We  revise 
the  applicability  statement  accordingly. 

Timetable: 


Action 


FR  CM* 


NPRM 


12/00/02 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi. 
Rules  Administrator,  Department  of 
Justice.  Bureau  of  Prisons.  320  First 
Street  NW.  HOLC  Building, 
Washington,  IX:  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi9bop.gov 

fUN:  1120-AB20 
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1531.  VOLUNTEER  COMMUNITY 
SERVICE  PROJECTS 

Prfortty:  Substantive.  Nonsignificant 

Legal  Authority:  18  USC  1512;  18  USC 
5039;  28  USC  509  to  510;  18  USC  3621 
to  3622;  18  USC  3624;  18  USC  4001; 
18  USC  4005;  18  USC  4042;  18  USC 
4081  to  4082;  18  USC  4161  to  4166; 
18  USC  5006  to  5024 

CFR  Citation:  28  CFR  551.60 

Legal  Deadline:  None 

Abstract:  This  docimient  finalizes 
provisions  for  Volunteer  Community 
Service  Projects.  A  volunteer 
community  service  project  is  a  project 
designed  to  provide  for  the  public 
good,  which  has  been  developed  by 
local  government  or  by  a  nonprofit 
charitable  organization  for  approval  by 
the  Bureau. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Final  Action 


01/19/93  58  FR  5210 
12/00A)2 


Rnal  Rule  Stage 


Timetable: 


Action 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons.  320  First 
Street  NW,  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA03 

1532.  INTENSIVE  CONHNEMENT 

CENTERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  18  USC  3621  to  3622; 
18  USC  3624;  18  USC  4001;  18  USC 
4042;  18  USC  4046;  18  USC  4081  to 
4082;  18  USC  5006  to  5024;  18  USC 
5039;  28  USC  509  to  510 

CFR  Citation:  28  CFR  524.31  to  524.34 

Legal  Deedline:  None 

Abstract:  This  document  finalizes 
procedures  for  the  operation  of  a 
specialized  program  combining  features 
of  a  military  boot  camp  with  the 
traditional  correctional  values  of  the 
Bureau  of  Prisons.  Inmates  who 
successfully  complete  this  program  may 
be  placed  in  community-based 
programs  for  longer  periods  of  time 
than  ordinarily  permitted. 


Dale  FR  CM* 


04/26/96  61  FR  18658 
05/28/96 

06/25/96 


Interim  Final  Rule 
interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comnrwnt  Period 

End 
Final  Action  12/00/02 

Regulatory  FlexibHIty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AAll 

1533.  INCOMING  PUBLICATIONS 

Priority:  Other  Significant 

Legal  AuttuMity:  5  USC  551;  18  USC 
5039;  28  USC  509  to  510;  28  USC 
1346(b);  28  USC  2671  to  2680;  5  USC 
552a;  18  USC  1791;  18  USC  3621  to 
3622;  18  USC  3624;  18  USC  4001;  18 
USC  4042;  18  USC  4081  to  4082;  18 
USC  5006  to  5024 

CFR  Citation:  28  CFR  540.71 

None 


AlMtract:  This  document  amends 
Bureau  regidations  on  Incoming 
Publications  to  require  that  inmates  in 
medium  security,  high  security,  and 
administrative  institutions  may  receive 
softcover  publications  only  firom  the 
publisher,  book  club,  or  bookstore. 

Timetable: 


Fax:  202  305-4577 
Email:  squreshiObop.gov 

RIN:  1120-AA15 


1534.  POSTSECONDARY  EDUCATION 
PROGRAMS 

Priority:  Substantive,  Nonsignificant 

l.egal  Auttwrtty:  18  USC  3621  to  3622; 
18  USC  3624;  18  USC  4001;  18  USC 
4042;  18  USC  4081  to  4082;  18  USC 
5006  to  5024;  18  USC  5039;  28  USC 
509  to  510 

CFR  CHation:  28  CFR  544 

Legal  Deadline:  None 

Abstract:  This  document  revises  the 
Bureau's  regulations  on  postsecondary 
education  to  exclude  courses  which  are 
offered  as  part  of  an  occupational 
education  program.  Courses  which  are 
offered  as  part  of  an  occupational 
education  program  are  to  be  covered  by 
the  Bureau's  regulations  on 
occupational  education.  The  inmate  is 
consequently  responsible  for  paying 
postsecondary  education  tuition  costs 
either  through  personal  funds, 
community  resources,  or  scholarships 
available  to  the  inmate.  This  revision 
is  intended  to  simplify  the  organization 
of  the  Bureau's  regulations. 

Timetable: 


Action 


Date 


FR  CMe 


01/18/94  59  FR  2668 
03/21/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibiltty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW.  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 


Action 


FR  Cite 


07/17/00  65  FR  44400 
09/15/00 

03A)0/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibiltty  Analysis 
Required:  No  « 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi. 
Rules  Administrator.  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA25 

1535.  LITERACY  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  18  USC  3621  to  3622; 
18  USC  3624;  18  USC  4001;  18  USC 
4042;  18  USC  4081  to  4082;  18  USC 
5006  to  5024;  18  USC  5039;  28  USC 
509  to  510 
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Hnal  Rule  Stage 


CFR  Citation:  28  CFR  544.70  to  544.76 

l.egai  Deadiina:  None 

AlMtract:  This  document  makes 
changes  to  the  Bureau's  literacy 
program  regulations  for  the  sake  of 
clarification  or  simplification. 


FR  Oto 


09/26/97  62  FR  50791 
11/03/97 

11/25/99 


09/00A)3 


imerim  Fmal  Rule 
Interim  Final  Rule 

Effective 
Interim  Fmal  Rule 

Comment  Period 

End 
Firtal  Action 

Raguiatory  FlaxiMity  Analysia 
Raquirad:  No 

Smaii  Entitlas  Affactad:  No 

Qovammant  l.avala  Affactad:  None 

Agency  Contact:  Sarah  N.  Qvireshi. 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshidbop.gov 

RIN:  1120-AA33 

1536.  TELfPHONE  REGUUkTK>NS 
AND  iNMATE  RNANCIAL 
RESPONSIBIUTY 

Priority:  Substantive,  Nonsignificant 

t^gal  Authority:  is  USC  3621  to  3622: 
18  USC  3624;  18  USC  4001;  18  USC 
4042;  18  USC  4081  to  4082;  18  USC 
5006  to  5024;  18  USC  5039 

CFR  Citation:  28  CFR  540 

Legai  Deadiina:  None 

Abatract  The  Bureau  of  Prisons 
(Bureau)  is  withdrawing  certain 
provisions  in  its  rules  on  telephone 
regulations  and  on  the  inmate  financial 
responsibility  program  (IFRP)  which 
were  published  in  the  Federal  Register 
on  April  4,  1994  (59  FR  15812). 

In  the  April  4,  1994,  revision  of  its 
rules  on  telephone  regulations  and  on 
the  IFRP,  the  Bureau  delayed  the 
effective  date  for  provisions  in  sections 
540.105(c)  and  545.11(d)(10)  which 
imposed  limitations  on  the  telephone 
privileges  of  inmates  refusing  to 
participate  in  the  IFRP.  These 
provisions  were  to  become  effective 
January  3.  1995.  Due  to  ongoing 
litigation  in  Washington  v.  Reno,  the 
effective  date  for  these  provisions  was 


further  delayed  until  January  4,  1996 
(60  FR  240). 

In  accordance  with  the  Court-approved 
settlement  in  Washington  v.  Reno, 
through  this  rule,  the  Biireau  withdrew 
these  provisions  and  the  reference  to 
the  IFRP  telephone  restrictions  in  28 
CFR  §  540.100(a)  and  published  at  61 
FR  92  a  new  proposed  rule  to  impose 
a  different  restriction  on  the  telephone 
privileges  of  inmates  who  refuse  to 
participate  in  the  IFRP.  This  rule  was 
finalized  on  December  28.  1999  (64  FR 
72798.  see  RIN  1120-AA49). 


FRCil* 


01/02/96  61  FR90 
03/04/96 


on  addressing  issues  raised  by  its 
proposed  limitations  on  telephone 
privileges  for  inmates  who  are  inmate 
financial  responsibility  program 
refiisees.  BOP  will  finalize  that  portion 
of  its  January  1996  NPRM  in  a  separate 
document  (BOP  1102). 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  12/0a«}2 

Regulatory  Flexil>llity  Analyaia 
Required:  No 

Small  Entitlaa  Affactad:  No 
Government  Levela  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons.  320  First 
Street  NW.  HOLC  Bnilding. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi9bop.gov 

RIN:  1120-AA39 

1537.  TELEPHONE  REGULATIONS 
AND  INMATE  RNANOAL 
RESPONSIBILITY 

Prtortty:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  551;  18  USC 
3663;  18  USC  4001;  18  USC  4042;  18 
USC  4081;  18  USC  4082;  18  USC  5006 
to  5024:  5  USC  552a:  18  USC  1791; 
18  USC  3013;  18  USC  3571;  18  USC 
3572:  18  USC  3621;  18  USC  3622;  18 
USC  3624 

CFR  Cllallon:  28  CFR  540.105;  28  CFR 
545.11 

Legal  Deadiina:  None 

Abatract  On  January  2.  1996.  BOP 
published  an  NPRM  proposing 
limitations  on  telephone  privileges  and 
commissary  privileges  for  inmates  who 
refuse  to  participate  in  the  inmate 
financial  responsibility  program  (BOP 
1050).  On  December  28,  1999,  BOP 
finalized  that  portion  of  the  NPRM 
pertaining  to  limitations  on  commissary 
privileges.  BOP  is  continuing  to  work 


BOP  1050 

NPRM  01/02/96  (61  FR  92) 
NPRM  Comment  Period  End  03/04/96 
Fmal  Action  1 2/28/99  (64  FR  72798) 
Fmal  Action  Effective  01/27/00 
BOP  1102 

Final  /Action  1 1/00/02 

Final  Action  Effective  01/00/03 

Regulatory  F1extt>liity  Analyaia 
Raquirad:  No 

Small  Entities  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact  Sarah  N.  Quieshi, 
Rules  Administrator.  Department  of 
Justice.  Bureau  of  Prisons.  320  First 
Street  NW,  HOLC  Building, 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA49 

1538.  INCOMING  PUBLICATIONS: 
NUDITY  AND  SEXUALLY  EXPLICIT 
MATERIAL  OR  INFORMATION 

Priority:  Other  Significant 

Legal  Authority:  5  USC  551;  18  USC 
5039;  28  USC  509  to  510;  PL  104-208; 
5  USC  552a;  18  USC  1791;  18  USC 
3621  to  3622;  18  USC  3624;  18  USC 
4001;  18  USC  4042;  18  USC  4081  to 
4082;  18  USC  5006  to  5024 

CFR  Citation:  28  CFR  540.70  to  540.72 

Ljagal  Deadline:  None 

Abatract  This  rule  modifies  the  Bureau 
of  Prisons  rule  on  Incoming 
Publications  in  order  to  implement  the 
provisions  of  the  Fiscal  Year  1997 
Omnibus  Budget  Act  (Public  Law  104- 
208)  prohibiting  use  of  appropriated 
funds  for  distributing  or  making 
available  to  an  inmate  any 
commercially  published  information  or 
material  when  such  information  or 
material  is  sexually  explicit  or  features 
nudity. 


Action 


FR  cue 


Interim  Final  Rule 
Interim  Fmal  Rule 
Effective 


11/06/96  61  FR  57568 
12/01/96 
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DOJ-BOP 


Final  Rule  Stage 


Action 


Date         FR  Cite 


Interim  Final  Rule 
Comment  Period 
End 

Rnal  Action 


01/06/97 


12/00/02 


Regulatory  Flaxibility  Analysis 
Raquirad:  No 

Small  Entitles  Affactad:  No 

Government  Ljevals  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice.  Bureau  of  Prisons.  320  First 
Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshJ@bop.gov 

RIN:  1120-AA59 

1539.  GOOD  CONDUCT  TIME 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  3568;  28  USC 
509  to  510;  18  USC  3621  to  3622;  18 
USC  3624;  18  USC  4001;  18  USC  4042; 
18  USC  4081  to  4082;  18  USC  4161 
to  4166;  18  USC  5006  to  5024;  18  USC 
5039 

CFR  Citation:  28  CFR  523 

Legal  Deadline:  None 

AtMtract:  This  document  notes  the 
statutory  requirements  for  the  awarding 
of  good  conduct  time,  including  the 
Bureau's  consideration  in  instances 
where  the  inmate  does  not  have  a  high 
school  diploma  or  GED  and  is  not 
making  satisfactory  progress  toward 
earning  a  high  school  diploma  or  GED. 

Tiroatabia: 


Action 


Date         FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09(^6/97  62  FR  50786 
11/03/97 

11/25/97 


12/00/02 


Regulatory  FlexMllty  Analysis 
Required:  No 

Small  EntMea  Affected:  No 

Govammant  Levala  Affactad:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons.  320  First 
Street  NW.  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 


Email:  squreslii@bop.gov 
RIN:  1120-AA62 


1540.  VISITING  REGULATIONS:  PRIOR 
RELATIONSHIP 

Priority:  Other  Significant 

Legal  Authority:  5  USC  551;  28  USC 
509  to  510;  5  USC  552a:  18  USC  1791; 
18  USC  3621  to  3622;  18  USC  3624; 
18  USC  4001;  18  USC  4081  to  4082; 
18  USC  5006  to  5024;  18  USC  5039 

CFR  Citation:  28  CFR  540.44 

Legal  Deadline:  None 

Abstract:  This  document  revises 
regulations  on  visiting  to  require  that 
visiting  privileges  at  all  institutions 
ordinarily  shall  be  extended  to  friends 
and  associates  only  when  the 
relationship  had  been  established  prior 
to  confinement.  Previously  this 
requirement  was  applicable  only  at 
Mediimi  Security  Level,  High  Security 
Level,  and  Administrative  Institutions. 

Timetable: 


Action 


Date         FR  CUe 


05/18/99  64  FR  27166 
07/19/99 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flaxibiiity  Analysis 
Required:  No 

SmaM  Entmas  Affactad:  No 

Govammant  Levels  Affected:  None 

Agency  Contact  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA77 

1541.  OVER-THE-COUNTER  (OTC) 
MEDICATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  3621  to  3622; 
28  USC  509  to  510;  18  USC  3624;  18 
USC  4001;  18  USC  4005;  18  USC  4045; 
18  USC  4081  to  4082;  18  USC  4241 
to  4247;  18  USC  5006  to  5024;  18  USC 
5039 

CFR  Citation:  28  CFR  549.30  to  549.31 

Legal  Deadline:  None 

Abstract  This  document  establishes 
procedures  governing  inmate  access  to 


over-the-counter  (OTC)  medications. 
Selected  OTC  medications  are  currently 
available  to  the  inmate  population 
through  commissary  purchase.  The 
Bureau  will  continue  to  dispense  OTC 
medications  at  sick  call  only  if  the 
inmate  does  not  already  have  the  OTC 
medications  and  health  services  staff 
determine  the  inmate  has  an  immediate 
medical  need  that  needs  to  be 
addressed  before  the  inmate's  regularly 
scheduled  commissary  visit  or  that  the 
inmate  is  without  funds.  . 

Timetable: 


Action 


Data  FR  OH* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


03/01/99  64  FR  10094 
04/30/99 

11/00/02 


Regulatory  FlexIMiity  Analyaia 
Required:  No 

Small  EntMea  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
•Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA81 

1542.  DESIGNATION  OF  OFFENSES 
SUBJECT  TO  SEX  OFFENDER 
RELEASE  NOTIFICATION 

Priority:  Other  Significant 

Legai  Authority:  18  USC  3565;  18  USC 
5006  to  5024;  18  USC  5031  to  5042; 
28  USC  509  to  510;  18  USC  2568  to 
3569;  18  USC  3582;  18  USC  3621  to 
3622;  18  USC  4001;  18  USC  4042;  18 
USC  4081  to  4082;  18  USC  4161  to 
4166;  18  USC  4201  to  4218 

CFR  Citation:  28  CFR  571 


None 

Abatract:  This  document  designates 
various  offenses  as  sexual  offenses  for 
purposes  of  18  U.S.C.  4042(c).  The 
designations  ensure  that  notifications 
can  be  made  for  military  offenders,  for 
District  of  Columbia  Code  offenders, 
and  for  these  and  other  Federal  inmates 
with  a  sex  offense  in  their  criminal 
history. 


Action 


FR  cm 


Interim  Final  Rule 


12/16/96  63  FR  69386 
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DOJ— BOP 


Hnal  Rule  Stage 


Action 


FR  CM* 


Interim  Final  Rule  02/1 6/99 

Comment  Period 

End 
Final  Action  ^^IWO^ 

Regulatory  Flexibility  Analysis 
Required:  No 

Smell  Entities  Affected:  No 
Govsmmsnt  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice.  Bureau  of  Prisons,  320  First 
Street  NW.  HOLC  Building. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshidbop.gov 

RIN:  1120-AA85 

1543.  INMATE  COMMISSARY 
ACCOUNT  DEPOSIT  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttM>rlty:  18  USC  3621  to  3622; 
18  USC  509  to  510;  31  USC  725;  18 
USC  3624;  18  USC  4001;  18  USC  4005; 
18  USC  4042;  18  USC  4081  to  4082; 
18  USC  4161  to  4166;  18  USC  5006 
to  5024;  18  USC  5039 

CFR  Citation:  28  CFR  506;  28  CFR 
540.23;  28  CFR  540.51 

Legal  Deadline:  None 

Abstract:  This  document  specifies  how 
an  inmate  may  receive  funds  firom 
family,  friends,  and  other  soiuces.  Any 
funds  sent  from  family  or  friends  will 
be  sent  directly  to  a  centralized  inmate 
commissary  accoimt  for  receipt  and 
posting.  Fimds  received  from  other 
sources  such  as  tax  refunds,  dividends 
from  stocks,  or  State  benefits  will  be 
forwarded  for  deposit  to  the  centralized 
inmate  commissary  account. 

Timetable: 


Action 


Dale         FR  Cili 


NPRM 

NPRM  Comment 

Period  End 
Fir^  Action 


04/23/99  64  FR  20126 
06/22/99 

02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntWas  Affected:  No 

Qovemment  Leveto  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW.  HOLC  Building, 
Washington,  DC  20534 


Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  8qureshi@bcrp.gov 

RIN:  1120-AA86 


1544.  DRUG  ABUSE  TREATMENT 
PROGRAMS:  DISINCENTIVES  AND 
ENHANCED  INCENTIVES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  3521  to  3528; 
18  USC  5006  to  5024;  18  USC  5039; 
28  USC  509  to  510;  18  USC  3621;  18 
USC  3622;  18  USC  3624;  18  USC  4001; 
18  USC  4042;  18  USC  4046;  18  USC 
4081;  18  use  4082 

CFR  Citation:  28  CFR  550 

Legal  Deadline:  None 

Abstract:  This  document  broadens  the 
eligibility  criteria  for  the  drug  abuse 
education  program.  In  addition,  this 
document  establishes  disincentives 
which  may  be  imposed  for  the  purpose 
of  encouraging  inmates  to  participate  in 
the  residential  drug  treatment  program. 


Action 


Dale  FR  Ota 


09/20/00  65  FR  56840 
11/20/00 

04AXy03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice.  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington,  IX:  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA88 

1545.  SEARCHES  OF  HOUSING 
UNTTS,  INMATES,  INMATE  WORK 
AREAS,  AND  PERSONS  OTHER  THAN 
INMATES:  ELECTRONIC  DEVICES 

Priority:  Other  Significant 

Legal  Auttiority:  18  USC  751  to  752; 
18  USC  5006  to  5024:  18  USC  5039; 
28  USC  509  to  510;  18  USC  1791  to 
1793;  18  USC  3050;  18  USC  3621  to 
3622:  18  USC  3624;  18  USC  4001;  18 
USC  4012;  18  USC  4042;  18  USC  4081 
to  4082 

CFR  Citation:  28  CFR  511;  28  CFR  552 


Legal  Daedllne:  None 

Abstract:  This  document  clarifies 
provisions  in  the  Bureau's  regulations 
which  pertain  to  the  use  of  electronic 
devices  in  searches  of  inmates  and 
persons  other  than  inmates. 

Timetable: 


Action 


FR  Cite 


02/25/99  64  FR  9431 
04/26/99 

03/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analyaie 
Required:  No 

Smell  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building,  . 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA90 

1546.  OCCUPATIONAL  EDUCATIONAL 
PROGRAMS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  18  USC  3621  to  3622; 
18  USC  3624;  18  USC  4001;  18  USC 
4042;  18  USC  4081  to  4082;  18  USC 
5006  to  5024;  18  USC  5039;  28  USC 
509  to  510 

CFR  Citation:  28  CFR  544 

Legal  DaedHrM:  None 

Abstract:  This  rule  revises  the  Bureau's 
regulations  on  occupational  educational 
programs  to  remove  obsolete  or 
redundant  provisions. 


Action 


FR  cue 


07/17/00  65  FR  44401 
09/15/00 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexll)lllty  Analyaie 
Required:  No 

Government  Levele  Affected:  None 

Agency  Contacfc  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
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Rnal  Rule  Stage 


Email:  squreshi9bop.gov 
RIN:  1120-AA92 


1547.  DRUG  TESTING  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrtty:  18  USC  3621  to  3622; 
18  USC  3624;  18  USC  4001;  18  USC 
4042:  18  USC  4081  to  4082;  18  USC 
4251  to  4255;  18  USC  5006  to  5024; 
18  USC  5039;  28  USC  509  to  510 

CFR  Citation:  28  CFR  550 

Legal  Deadline:  None 

Abetract:  This  docimient  consolidates 
into  a  single  drug  testing  program 
separately  stated  regulations  on  alcohol 
testing  and  urine  surveillance.  The 
consolidated  regulations  provide  for 
more  flexibility  in  the  use  of  testing 
methods. 

Timetable: 


Action 


FR  Gila 


09/21/00  65  FR  57126 
11/20/00 

11/00/02 


inspected  by  staff.  This  amendment  is 
intended  to  provide  for  the  continued 
efficient  and  secure  operation  of  the 
institution  and  to  protect  the  public. 
The  requirement  does  not  apply  to 
special  mail.  ■$ 

TImelabto: 


NPRM 

NPRM  Comment 

Period  End 
Fmai  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi. 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA95 

1548.  CORRESPONDENCE: 
INSPECTION  OF  OUTGOING 
GENERAL  CORRESPONDENCE 

Priority:  Other  Significant 

Legal  Authority:  5  USC  551;  5  USC 
552a;  18  USC  1791;  18  USC  3621  to 
3622;  18  USC  3624;  18  USC  4001;  18 
USC  4042;  18  USC  4081  to  4082;  18 
USC  5006  to  5024;  18  USC  5039;  28 
USC  509  to  510 

CFR  Citation:  28  CFR  540.14 

Legal  Deadline:  None 

Abatract:  This  doctunent  amends  the 
Bureau's  regulations  on  correspondence 
to  require  that  outgoing  inmate  general 
correspondence  at  all  institutions  majr 
not  be  sealed  and  may  be  read  and 


Action 


Dale         FR  Clle 


NPRM  Comment 

Period  End 
Final  Action 


12/03/99 
11/00/02 


Regulatory  FlexMIHy  Analysis 
Required:  No 


Action 


Dele         FR  CHe       Government  Levels  Affected:  None 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/27/99  64  FR  40718 
09/27/99 

12/00/02 


Regulatory  Flexlbiilty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA98 


1549.  RELEASE  GRATUITIES, 
TRANSPORTATION,  AND  CLOTHING: 
AUENS 

Priority:  Other  Significant 

AutlMXity:  18  USC  3565;  18  USC 


3568  to  3569;  18  USC  3582;  18  USC 
3621  to  3622:  18  USC  3624;  18  USC 
4001;  18  USC  4042;  18  USC  4081  to 
4082:  18  USC  4161  to  4166;  18  USC 
4201  to  4218;  18  USC  5006  to  5024; 
18  USC  5031  to  5042;  28  USC  509  to 
510 

CFR  Citation:  28  CFR  571.21 

Legal  Deadline:  None 

Abstract  This  document  amends  the 
Bureau's  regulations  on  relesise 
gratuities,  transportation,  and  clothing 
to  require  that  aliens  being  released  to 
immigration  authorities  for  the  purpose 
of  release,  transfer  to  a  community 
corrections  center,  or  another 
processing  center,  be  provided  a  $10 
gratuity.  Aliens  being  released  with  an 
order  of  deportation,  exclusion,  or 
removal,  or  aliens  detained  or  serving 
60  days  or  less  in  contract  facilities 
would  not  receive  the  gratuity. 

Tbnatable: 


Action 


FR  cue 


Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Biu«au  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  112fr-AA99 

1550.  RELIGIOUS  BEUEFS  AND 
PRACTICES:  NOMENCLATURE 
CHANGE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  3621;  le  USC 
3622;  18  USC  3624;  18  USC  4001;  18 
USC  4042;  18  USC  4081;  18  USC  4082; 
18  USC  5006  to  5024;  18  USC  5039; 
28  USC  509  to  510;  42  USC  1996;  ... 

CFR  Citation:  28  CFR  548 

Legal  Daedllne:  None 

Abstract:  This  regtilation  renames  the 
special  diet  that  accommodates 
inmates'  religious  dietary  practices.  The 
old  name  was  "common  fare"  and  the 
new  name  will  be  "the  religious  diet 
menu." 


Action 


FRCIIa 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 


11/00/02 
01/00/03 


NPRM 


10/04/99  64FR53872 


Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  sqtueshi@bop.gov 

RIN:  1120-AB04 
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Hnal  Rule  Stage 


1551.  SUICIDE  PREVENTION 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  3621.  3622. 
3624,  4001.  4042.  4081.  4082.  5006  to 
5024.  5039;  28  USC  509  to  510 

CFR  Citation:  28  CFR  552 

Legal  Deadline:  None 

Abatract  This  dociunent  revises 
Bureau  regulations  on  the  suicide 
prevention  program  for  the  sake  of 
clarity  and  in  order  to  remove  Agency 
management  procedures  which  do  not 
need  to  be  stated  in  regulations.  The 
revised  regulations  more  clearly 
delineate  for  the  inmate  the  procedures 
used  to  identify  and  protect  inmates 
deemed  to  be  at  risk  for  suicide. 


Action 


Dal*         FR  CN* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/13/00  65  FR  67670 
01/12/01 


A2JO0/O2 

Regulatory  Flexil>lllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi. 
Rules  Administrator.  Department  of 
Justice.  Bureau  of  Prisons.  320  First 
Street  NW.  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@l)op.gov 

RIN:  1120-AB06 

1552.  •  NATIONAL  SECURITY; 
PREVENTION  OF  ACTS  OF  VIOLENCE 
AND  TERRORISM 

Priority:  Other  Significant 

Legal  Authority:  5  USC  30l:  18  USC 

3621. 3622.  3624. 4001.  4042,  4081, 
4082.  4161  to  4166,  5006  to  5024;  18 
USC  5039:  28  USC  509,  510 

CFR  Citation:  28  CFR  500.  501 

Legal  Deadline:  None 

Abatract:  Current  Bureau  of  Prisons 
regulations  on  institutional 
management  authorize  the  Bureau  to 
impose  special  administrative  measures 
with  respect  to  specified  inmates,  based 
on  information  provided  by  senior 
intelligence  or  law  enforcement 
officials,  where  it  has  been  determined 
to  be  necessary  to  prevent  the 


dissemination  either  of  classified 
information  that  could  endanger  the 
national  security  or  of  other 
information  that  could  lead  to  acts  of 
violence  and  terrorism. 

This  rule  extends  the  period  of  time 
for  which  such  special  administrative 
measures  may  be  imposed  from  120 
days  to  up  to  1  year  and  modifies  the 
standards  for  approving  extensions  of 
such  special  administrative  measures 
for  further  increments  of  time.  In 
addition,  in  those  cases  where  the 
Attorney  General  has  certified  that 
reasonable  suspicion  exists  to  believe 
that  an  inmate  may  use 
communications  with  attorneys  or  their 
agents  to  further  or  facilitate  acts  of 
violence  or  terrorism,  this  rule  amends 
the  existing  regulations  to  provide  that 
the  Bureau  is  authorized  to  monitor 
mail  or  communications  with  attorneys 
in  order  to  deter  such  acts,  subject  to 
specific  procedural  safeguards,  to  the 
extent  permitted  under  the  Constitution 
and  laws  of  the  United  States.  Finally, 
this  rule  provides  that  the  head  of  each 
component  of  the  Department  of  Justice 
that  has  custody  of  persons  for  whom 
special  administrative  measures  are 
determined  to  be  necessary  may 
exercise  the  same  authority  to  impose 
such  measures  as  the  Director  of  the 
Bureau  of  Prisons. 

Timatabia: 


Action 


FR  Cite 


4nterim  Final  Rule 
Interim  Final  Rule 

Eftective 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action 


10/30/01   66  FR  55062 
10/31/01 

12/31/01 


03/0(V03 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levela  Affected: 
Undetermined 

Agency  Contact:  Sarah  N.  Qureshi. 
Rules  Administrator.  Department  of 
Justice.  Bureau  of  Prisons.  320  First 
Street  NW,  HOLC  Bxiilding. 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AB08 


1553.  •  DISTRICT  OF  COLUMBIA 
YOUTH  REHABILITATION  ACT 
(DCYRA)  SENTENCES:  NO  FURTHER 
BENEFIT  DETERMINATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301;  18  USC 
223,  3521  to  3528.  3621  to  3622.  4001. 
4042,  4081  to  4082;  18  USC  4046,  4161 
to  4166,  5006  to  5024,  5039;  21  USC 
848;  28  USC  509  to  510 

CFR  Citation:  28  CFR  524 

Legal  Deadline:  None 

Abatract:  In  this  docimaent.  the  Bureau 
of  Prisons  (Bureau)  proposes  rules 
describing  how  the  Director  of  the 
Bureau  will  make  "no  further  benefit" 
(NFB)  determinations  for  inmates 
convicted  of  violating  the  District  of 
Columbia  (DC)  criminal  code  and 
sentenced  to  a  term  of  imprisonment 
under  the  DC  Youth  Rehabilitation  Act 
(YRA).  DC  Code  sections  24-901 
through  24-907.  The  Director  of  the 
Bureau  is  authorized  to  make  NFB 
determinations  pursuant  to  DC  Code 
sections  24-10(a).  (b).  and  24-905. 

Timetable: ' 

Data         FR  cn» 


Action 


Interim  Final  Rule 


03/00/03 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AB09 

1554.  a  CENTRAL  INMATE 
MONITORING  (CiU)  SYSTEM: 
STREAMUNING  RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  18  USC 
3621  to  3622,  3624,  4001,  4042. 4081 
to  4082;  18  USC  223;  18  USC  5006  to 
5024.  5039;  28  USC  509  to  510;  ... 

CFR  Citation:  28  CFR  524 

Legal  Deadline:  None 

Abatract  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  proposes  to 
streamline  its  rules  on  the  Central 
Inmate  Monitoring  system  (CIM).  We 


DOJ— BOP 


intend  this  amendment  to  streamline 
our  regulations  by  removing  internal 
agency  management  procedures  that 
need  not  be  stated  in  regulation.  Bureau 
policy  is  a  more  appropriate  vehicle 
through  which  to  provide  instruction 
and  guidance  to  staff.  All  the 
provisions  we  removed  consist  of  our 
instruction  and  guidance  to  Bureau 
staff.  These  provisions  relate  solely  to 
internal  agency  management  and 
practice  and  do  not  impose  obligations 
or  confer  any  benefits  upon  our 
regulated  entities  (the  inmates)  or  the 
public.  The  procedures  that  were  in 
these  regulations  will  continue  to  exist, 
unchanged,  in  our  policy  statement  on 
the  Admission  and  Orientation 
Program.  Any  requirement  imposed  on 
our  staff  in  these  rules  will  remain  a 
Bureau-wide  requirement  in  our  policy. 
It  is  important  to  note  that  we  have 
not  changed  the  substance  of  the  CIM 
rules. 

Timetable: 


Action 


DM*  FR  Cite 


Interim  Final  Rule 


02/00/03 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entltlea  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons.  320  First 
I     Street  NW.  HOLC  Building. 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AB14 

1555.  •  ADMISSION  AND 
ORIENTATION  PROGRAM:  REMOVAL 
FROM  RULES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301;  18  USC 
3621  to  3622,  4001,  4042,  4081  to  4082; 
18  USC  4161  to  4166.  5006  to  5024, 
5039;  28  USC  509  to  510 

CFR  Citation:  28  CFR  522 

Legal  Deadline:  None 

Abstract:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  proposes  to  remove 
its  rules  on  the  Admission  and 
Orientation  Program  from  the  CFR.  We 
intend  this  amendment  to  streamline 
our  regulations  by  removing  internal 
agency  management  procedures  that 
need  not  be  stated  in  regulation. 


Final  Rule  Stage 


The  three  rules  in  28  CFR  subpart  E, 
sections  522.40,  522.41,  and  522.43, 
contained  descriptions  of  the  Bureau's 
Admission  and  Orientation  Program. 
Although  we  are  removing  these  rules 
bom  the  CFR,  we  retain  the  language 
of  these  rules  in  our  Admission  and 
Orientation  policy,  which  is  an 
instructional  document  for  Bureau 
employees  and  institutional  staff. 

Section  522.40  required  institutions 
and  staff  to  "offer  each  newly 
committed  inmate  an  orientation  to  the 
institution,"  which  includes 
information  on  inmate  rights, 
responsibilities,  obligations,  and  the 
institution's  programs  and  disciplinary 
system. 

Section  522.41  delineated  Warden  and 
staff  responsibility  for  conducting  the 
Admission  and  Orientation  (A&O) 
program.  This  section  required  staff 
involved  in  the  A&O  program  to 
develop  an  outline  of  information  to 
present  during  A&O  and  develop 
written  orientation  materials.  This 
section  also  instructed  staff  to  monitor 
inmates  with  significant  emotional 
stress  during  A&O,  so  that  the 
institution  could  provide  them  with 
appropriate  assistance. 

Section  522.42  contained  guidelines  for 
institution  A&O  programs,  including 
such  details  as  location,  activities,  and 
length  of  the  program. 

All  of  these  rules  consist  of  our 
instruction  and  guidance  to  Bureau 
staff.  These  rules  relate  solely  to 
internal  agency  management  and 
practice  and  do  not  impose  obligations 
or  confer  any  benefits  upon  our 
regulated  entities  (the  iimiates)  or  the 
public. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 


11AXV02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entmaa  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi. 
Rules  Administrator.  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW.  HOLC  Building, 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AB16 


1556.  •  BUREAU  OF  PRISONS 
EMERGENCIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  18  USC 
3621  to  3622,  3624,  4001.  4042.  4081 
to  4082;  18  USC  4161  to  4166,  5006 
to  5024,  5039;  28  USC  509  to  510 

CFR  Citation:  28  CFR  501.1 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  Prisons 
(Bureau)  makes  this  interim  final  rule 
to  clarify  that,  when  there  is  an 
institutional  or  system-wide  Bureau 
emergency  which  the  Director  or 
designee,  such  as  a  Warden,  considers 
a  threat  to  himian  life  or  safety,  the 
Director  or  designee  may  suspend  the 
operation  of  the  rules  in  this  chapter 
as  necessary  to  handle  the  emergency. 
This  rule  clarifies  that  the  Director  may 
suspend  Bureau  rules  as  needed  in 
light  of  any  emergency  affecting  the 
Biireau,  and  the  Warden  may  do  so  to 
deal  with  emergencies  at  the  institution 
level.  This  rule  change  clarifying  the 
Director's  authority  to  modify  Bureau 
rules  to  handle  emergencies  is 
especially  necessary  in  light  of  the 
recent  terrorist  attacks,  threats  to 
national  security,  threats  of  anthrax 
siuTounding  mail  processing,  and  other 
events  occiuring  on  and  after 
September  11,  2001. 

Timetable: 


Action 


Date         FR  CMe 


Interim  Final  Rule 


^2J0Qf02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entltiea  Affactad:  No 

Government  Levela  Affactad:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator.  Department  of 
Justice.  Bureau  of  Prisons.  320  First 
Street  NW,  HOLC  Building, 
Washington.  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AB17 

1557.  a  CLARIFYING  OF  RELEASE 
GRATUITIES— RELEASE 
TRANSPORTATION  REGULATIONS  TO 
MORE  CLOSELY  CONFORM  TO 
STATUTORY  PROVISIONS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301;  18  USC 
3565,  3568  to  3569,  3582,  3621  to  3622, 
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3624.  4001.  4042.  4081  to  4082;  18  USC 
4161-4166.  4201  to  4218,  5006  to  5024. 
5031  to  5042;  28  USC  509.  510;  US 
Cost.  Art  II.  sec  2 

CFR  Citation:  28  CFR  571.22 

Lagal  Deadline:  None 

AtMtract:  This  document  makes  a 
minor  clarifying  change  to  the  Bureau 
of  Prisons  (Bureau)  regulations  on 
release  gratuities,  transportation,  and 
clothing.  The  amendment  will  clarify 
that  the  Bureau  is  authorized,  upon  an 
inmate's  release,  to  provide 


transportation  to  an  inmate's  place  of 
conviction  or  his  legal  residence  only 
within  the  United  States,  under  18 
U.S.C.  3624(d)(3).  We  intend  this 
clarification  to  remove  the 
misapprehension  that  the  Bureau  is 
authorized  to  provide  transportation 
outside  the  United  States. 

Tlmatable: 


Action 


FR  Cll* 


Interim  Final  Rule  1 2/00/02 

Regulatory  Flexibility  Analysis 
Raquirsd:  No 


SmaU  Entitiss  Affsctad:  No 

Govemmant  Ljevals  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi, 
Rules  Administrator,  Department  of 
Justice,  Bureau  of  Prisons,  320  First 
Street  NW,  HOLC  Building, 
Washington,  DC  20534 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AB21 


Department  of  Justice  (DOJ) 
Bureau  of  Prisons  (BOP) 


1558.  INFECTIOUS  DISEASE 
MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  28  CFR  549 

Timetable: 

Action 


FR  CM* 


07/1 2A)2  67  FR  46136 
09/1 0A)2 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Department  of  Justice  (DOJ) 
Bureau  of  Prisons  (BOP) 

1560.  ADMINISTRATIVE  REMEDY 
PROGRAM:  EXCLUDED  MATTERS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  28  CFR  542 


Agency  Contact:  Sarah  N.  Qureshi 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  sqiueshi9bop.gov 

RIN:  112O-AB03 

1559.  DISTRICT  OF  COLUMBIA 
EDUCATIONAL  GOOD  TIME  CREDIT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  28  CFR  523 

Timetable: 

FR  Cite 


Interim  Final  Rule 


07/24/02  67  FR  48385 


Completed: 


Reason 


FR  CM* 


Final  Action 

Final  Action  Effective 


08/06/02  67  FR  50804 
08/06/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Long-Term  Actions 


Action 


FR  CM* 


Interim  Final  Rule  09/23/02 

Comment  Period 

End 
Next  /Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  sqiireshi@bop.gov 

RIN:  1120-AB05 


Completed  Actions 


Government  i.evels  Affected:  None 

Agency  Contact:  Sarah  N.  Qureshi 
Phone:  202  307-2105 
Fax:  202  305-4577 
Email:  squreshi@bop.gov 

RIN:  1120-AA72 


Department  of  Justice  (DOJ) 
Civil  Riglits  Division  (CRT) 


Proposed  Rule  Stage 


1561.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  PUBLIC 
ACCOMMODATIONS  AND 
COMMERCIAL  FACILITIES  (SECTION 
610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

78  in  part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  1190-AA44 

1562.  NONDISCRIMiNATION  ON  THE 
BASIS  OF  DISABILITY  IN  STATE  AND 
LOCAL  GOVERNMENT  SERVICES 
(SECTION  610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

79  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1190-AA46 

1563.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  STATE  AND 
LOCAL  GOVERNMENT  SERVICES; 
PUBUC  ACCOMMODATIONS  AND 
COMMERCIAL  FAaLITlES; 
ACCESSIBILITY  STANDARDS; 
RECREATION  FAOLITIES 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Authority:  5  USC  301;  28  USC 
509  to  510;  42  USC  12134;  42  USC 
12186;  PL  101-336 

CFR  Citation:  28  CFR  35;  28  CFR  36 

Legal  Deadline:  None 

Abstract:  On  July  9, 1999,  the  U.S. 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  published  a  Notice  of  Proposed 
Rulemaldng  to  amend  the  ADA 
Accessibility  Guidelines  (ADAAG), 
which  form  the  basis  of  the 
Department's  ADA  Standards  for 
Accessible  Design.  After  receiving 
public  comments,  the  Access  Board 
published  a  summary  of  proposed 
changes  to  the  guidelines  for  public 
comment  on  Jidy  21,  2000.  This  Notice 
of  Proposed  Rulemaking  would,  for  the 
first  time,  establish  accessibility 
guidelines  for  the  design  of  recreation 
facilities,  such  as  healA  clubs,  golf 
courses,  and  amusement  parks.  The 
ADA  (sections  204(c)  and  306(c)) 
requires  the  Department's  accessibility 
standards  to  be  consistent  with  the 
Access  Board's  guidelines.  Therefore, 
the  Department  expects  to  publish  a 
Notice  of  Proposed  Rulemaking 
proposing  to  adopt  the  revisions 
proposed  by  the  Access  Board  and 
proposing  related  changes  to  the 


Department's  regulations  with  respect 
to  the  operation  of  recreation  facilities. 

Individuals  with  disabilities  cannot 
participate  in  the  social  and  economic 
realms  of  the  Nation  without  being  able 
to  access  public  entities  and  public 
accommodations  throughout  the 
country.  Promulgating  this  amendment 
to  the  Department's  ADA  regulations 
will  ensure  that  the  regulations  are 
consistent  with  the  ADAAG.  thereby 
preventing  the  confusion  that  could 
develop  if  the  Department's  regulations 
were  inconsistent  with  the  Access 
Board  guidelines.  In  addition, 
amending  the  Department's  ADA 
regulations  will  improve  the 
Department's  overarching  goal  of 
improving  access  for  persons  with 
disabilities.  The  proposed  rule  will 
ensure  that  new  recreation  facilities  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities.  As  new 
recreation  facilities  are  designed  and 
constructed  to  be  accessible, 
individuals  with  disabilities  will  enjoy 
the  benefits  of  these  facilities. 
Operators  of  recreation  facilities  will 
experience  increased  usage  and 
patronage  by  individuals  with 
disabilities.  Designers  and 
manufacturers  will  have  a  clear  and 
consistent  set  of  standards  with  which 
to  work.  Establishing  uniform  standards 
for  accessibility  has  resulted  in 
innovation  and  new  designs  that  are 
cost  effective  and  beneficial  to 


everyone. 
Timetable:    - 

Action 

Data 

FR  CIta 

NPRM 

NPRM  Comment 
Period  End 

01/00/03 
03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitias  Affsctad:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  levels  Affected:  State, 
Local 

Agsncy  Contact:  John  L.  Wodatch, 
Chief,  Disability  Rights  Section. 
Department  of  Justice.  Civil  Rights 
Division,  P.O.  Box  6673rt,  Washington, 
DC  20035-6738 
Phone:  800  514-0301 
TDD  Phone:  800  514-0383 
Fax:  202  307-1198 

RIN:  1190-AA47 


1564.  AMERICAN  COMPETITIVENESS 
AND  WORKFORCE  IMPROVEMENT 
ACT  OF  19M  COMPLAINT  PROCESS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  il82(n)(5) 

CFR  Citation:  28  CFR  44.500 

i.egal  Deadline:  None 

AtMtract:  The  American 
Competitiveness  and  Workforce 
Improvement  Act  (ACWIA) — enacted  as 
part  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  of  1998 — made 
various  changes  to  the  Immigration  and 
Nationality  Act  (the  INA)  relating  to 
temporary  nonimmigrant  professionals. 
In  this  rule  (RIN  1190-AA48),  the 
Department's  Office  of  Special  Counsel 
for  Immigration-Related  Unfair 
Employment  Practices  (OSC)  will 
implement  the  ACWIA  "failure  to 
select"  protections — codified  in  the 
INA  at  section  212(n)(5)— by 
establishing  a  process  imder  which  U.S. 
workers  may  file  complaints  against 
employers  for  denying  them 
emplo)rment  opportunities  by 
improperly  hiring  temporary  foreign 
professionals  on  H-lB  visas.  Under  this 
process,  OSC  may  receive  and  review 
these  complaints,  and  then — if  there  is 
reasonable  cause  to  believe  the 
allegations — initiate  binding  arbitration 
proceedings  through  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS).  A  companion  to  this  rule  will 
include  changes  to  the  regulations  of 
the  Office  of  the  Chief  Administrative 
Hearing  Officer  of  the  Executive  Office 
for  Immigration  Review  to  provide  for 
the  review  of  arbitrators'  decisions  and, 
where  appropriate,  the  award  of 
administrative  relief.  These  rules  are 
being  coordinated  with  the  Immigration 
and  Naturalization  Service  (DMS).  the 
Department  of  Labor  (DOL),  and  the 
FMCS. 

Timetable: 


Action 


Dsta 


FR  CIta 


NPRM  11/00«)2 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemmant  Levels  Affected:  None 

Additional  Information:  Through  RIN 
1115-AF40  (INS  No.  1974-99),  INS  will 
implement  the  ACWIA  "whistleblower" 
protection  provisions — codified  in  the 
INA  at  section  212(n)(2)(C)(iv)  and  (v)— 
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DOJ-CRT 


Proposed  Rule  Stage 


prohibiting  retaliation  against  H-lB 
workers  who  disclose  information 
which  they  believe  indicates  their 
employer  has  violated  the  law  or 
regulations  pertaining  to  labor 
condition  applications  for 
nonimmigrants.  That  rule  will  also 
enable  an  H-lB  worker  who  files  a 
complaint  alleging  retaliation  to  remain 
in  the  United  States  and  seek 
authorization  to  work  in  the  United 
States  for  a  temporary  period  while  his 
or  her  complaint  is  under  review. 

Through  RIN  1115-AF41  (INS  No.  1975- 
99).  INS  will  implement  portions  of 
ACWIA  pertaining  to  new  penalties  for 
employers  misrepresenting  material 
facts  in  an  H-lB  application.  That  rule 
complements  regulations  issued  by  the 
Department  of  Labor  (DOL).  It  also 
defines  the  term  "United  States 
employer"  and  implements  other 
provisions  of  ACWIA. 

Agency  Contact:  Juan  Carlos  Benitez. 
Special  Coimsel,  E)epartment  of  Justice, 
Civil  Rights  Division,  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices,  950 
Pennsylvania  Avenue  NW,  Washington, 
DC  20530 

Phone:  202  616-5594 
Fax:  202  616-5509 

Larry  P.  Cote,  Department  of  Justice, 

Executive  Office  for  Immigration 

Review 

Phone:  703  305-0470 

RIN:  1190-AA48 

1565.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABIUTY  IN  STATE  OR 
LOCAL  GOVERNMENT  FACILITIES; 
PUBLIC  ACCOMMODATIONS  AND 
COMMERCIAL  FAaLTHES; 
ACCESSIBILITY  STANDARDS;  PLAY 
AREAS 

Priority:  Other  Significant 

Legal  Auttwrity:  5  USC  301;  28  USC 
509  to  510;  42  USC  12134;  42  USC 
12186:  PL  101-336 

CFR  Citation:  28  CFR  35;  28  CFR  36 

Legal  Daadllna:  None 

Abstract  On  October  18.  2000,  the  U.S. 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  published  a  final  rule  to 
supplement  the  ADA  Accessibility 
Guidelines  (ADAAG),  which  form  the 
basis  of  the  Department's  ADA 
Standards  for  Accessible  Design.  These 
guidelines  establish  for  the  first  time 


accessibility  guidelines  for  the  design 
of  play  areas.  The  ADA  (sections  204(c) 
and  306(c))  requires  the  Department's 
accessibility  standards  to  be  consistent 
with  the  Access  Board's  guidelines. 
Therefore,  the  Department  expects  to 
publish  a  Notice  of  Proposed 
Rulemaking  proposing  to  adopt  the 
revisions  of  Uie  Access  Board  and 
proposing  related  changes  to  the 
Department's  regulations  with  respect 
to  the  operation  of  play  areas. 

Persons  with  disabilities  cannot 
participate  in  the  social  and  economic 
realms  of  the  Nation  without  being  able 
to  access  public  entities  and  public 
accommodations  throughout  the 
country.  Promulgating  this  amendment 
to  the  Department's  ADA  regulations 
will  ensure  that  the  regulations  are 
consistent  with  the  ADAAG,  thereby 
preventing  the  confusion  that  could 
develop  if  the  Department's  regulations 
were  inconsistent  with  the  Access 
Board  Guidelines.  In  addition, 
amending  the  Department's  ADA 
regulations  will  improve  the 
Department's  overarching  goal  of 
improving  access  for  persons  with 
disabilities.  This  rule  is  designed  to 
ensure  that  new  play  areas  are  readily 
accessible  to  and  usable  by  persons 
with  disabilities.  As  new  play  areas  are 
designed  and  constructed  to  be 
accessible,  persons  with  disabilities 
will  enjoy  the  benefits  of  these  areas. 
Operators  of  play  areas  will  experience 
increased  usage  and  patronage  by 
persons  with  disabilities.  Designers  and 
manufacturers  will  have  a  clear  and 
consistent  set  of  standards  with  which 
to  work.  Establishing  uniform  standards 
for  accessibility  has  resulted  in 
iimovation  and  new  designs  that  are 
cost  effective  and  beneficial  to 
everyone. 


DM*  FR  CHa 


NPRM  01/0QA)3 

NPRM  Commem  03/00/03 

Period  End 

Regulatory  Flexibility  Analyala 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  l.avels  Affected:  State. 
Local 

Agency  Contact:  John  L.  Wodatch, 
Chief,  Disability  Rights  Section, 
Department  of  Justice,  Civil  Rights 


Division,  P.O.  Box  66738,  Washington. 
DC  20035-6738 
Phone:  800  514-0301 
TDD  Phone:  800  514-0383 
Fax:  202  307-1198 

RIN:  1190-AA50 

1566.  AMENDMENTS  TO 
PROCEDURES  ADVISING  STATES 
AND  POLITICAL  SUBDIVISIONS 
SPECIALLY  COVERED  UNDER  THE 
VOTING  RIGHTS  ACT  HOW  TO  SEEK 
PRECLEARANCE  FROM  THE 
ATTORNEY  GENERAL  OF  PROPOSED 
VOTING  CHANGES 

9 

Priority:  Substantive,  Nonsignificant 


Authority:  5  USC  301;  28  USC 
509  to  510;  42  USC  1973a(c);  42  USC 
1973c 

CFR  Citation:  28  CFR  51 

Legal  Daadllna:  None 

Abstract:  Section  5  of  the  Voting  Rights 
Act  of  1965  requires  that  certain  States 
and  their  political  subdivisions 
(covered  jurisdictions)  obtain 
"preclearance"  from  the  Federal 
Government  of  proposed  changes  in 
voting  practices  and  procedures  prior 
to  their  implementation.  Preclearance 
may  be  obtained  either  through 
litigation  in  the  United  States  District 
Court  for  the  District  of  Columbia  or 
administratively  from  the  Attorney 
General.  In  1971  the  Department  first 
issued  procedures  for  the 
administration  of  section  5  to  inform 
covered  jurisdictions  concerning  the 
manner  in  which  they  could  comply 
with  section  5  in  the  administrative 
proceeding  before  the  Attorney  General. 
In  subsequent  years,  the  Department 
has  amended  these  procedures  to 
reflect  changes  in  section  5  law,  in  the 
Attorney  General's  internal  practices, 
and  to  make  the  procedures  clearer  and 
easier  to  follow.  In  the  14  years  since 
the  last  major  amendment  to  the 
procedures,  there  have  been  significant 
changes  in  section  5  law  and  in  the 
practices  employed  by  the  Department 
in  processing  submissions,  which  are 
not  reflected  in  the  existing  Procedures. 

Tinwiabia: 


Action 


FR  CNa 


NPRM 

NPRM  Comment 
Period  End 


05AXV03 
07AXV03 


OOJ— CRT 


Qovammant  Levels  Affadad:  State, 
Local 

Agency  Contact:  Joseph  D.  Rich,  Chief, 
Voting  Section,  Department  of  Jiutice, 
Civil  Rights  Division,  Room  7254, 1800 
G  Street  NW,  Washington,  DC  20006 
Phone:  202  307-2870 

RIN:  llOO-AASl 


1567.  AMENDMENTS  TO 
COORDINATION  OF  ENFORCEMENT 
OF  NONDtSCRMMNATION  IN 
FEDERALLY  ASSISTED  PROGRAMS- 
IMPLEMENTATION  OF  TITLE  VI  OF 
THE  CIVIL  RIGHTS  ACT  OF  1964  AND 
SECTION  504  OF  THE 
REHABILITATION  ACT  1673 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2000d  et  seq; 
29  USC  706;  29  USC  794;  EO  12250 

CFR  Citation:  28  CFR  42.401  to  42.415; 
28  CFR  41.1  to  41.58 

Legal  Daedline:  None 

Abetract:  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  title  VI  and  added  a 
definition  of  "program  or  activity"  to 
section  504.  The  added  definitions 
were  designed  to  clarify  the  broad 
scope  of  coverage  of  recipients' 
programs  or  activities  imder  these 
statutes.  In  a  joint  rulemaking  described 
at  RIN  1190-AA49,  the  Department  and 
other  Federal  agencies  are  conforming 
their  implementation  regulations  to  the 
CRRA  and  to  several  other  statutes. 

In  the  rulemaking  described  imder  this 
RIN  (1190-AA52)  the  Department  of 
Justice  proposes  to  make  amendments 
to  its  coordination  regulations 
concerning  agency  enforcement  of  title 
VI  of  the  Civil  Rights  Act  of  1964,  28 
CFR  42.401  to  42.415,  and  agency 
enforcement  of  section  504  of  the 
RehabiUtation  Act  of  1972.  28  CFR  41.1 


Regutartory  Flexit>iiity  Analysis 
Required:  No 


Propoeed  Rule  Stage 


to  41.58.  The  proposed  amendments 
expliddy  incorporate  the  CRRA's 
definition  of  "program  or  activity"  and 
"program"  into  the  Department's  title 
VI  and  section  504  coordination 
regulations. 

Further,  this  joint  rule  will  include 
similar  amendments  to  the  regulations 
of  the  Department  of  Defense  and  the 
Department  of  Housing  and  Urban 
Development  implementing  title  VI, 
section  504,  and/or  the  Age 
Discrimination  Act,  which  are  not 
participating  in  the  joint  rule  at  1190- 
AA49. 

TlmetaMe: 


Action 


FR  Cit* 


NPRM  03/00/03 

NPRM  Comment  05/00/03 

Period  End 

ReguMory  FlexiMltty  Anelyeie 
Required:  No 

Government  Levele  Affected:  State, 
Local,  Federal 

Agency  Contact  Merrily  A. 
Friedlander,  Chief,  Coordination  and 
Review  Section,  Department  of  Justice, 
Qvil  Rights  Division,  P.O.  Box  66560, 
Washington,  DC  20035-6560 
Phone:  202  307-2222 
TDD  Phone:  202  307-2678 
Fax:  202  307-0595 
Email:  merrily .a.friedlanderdusdoj.gov 

RIN:  1190-AA52 

1568.  PROCEDURES  TO  REVIEW 
POLICE  DEPARTMENTS  FOR  A 
PATTERN  OR  PRACTICE  OF 
CONDUCT  THAT  DEPRIVES  PERSONS 
OF  RIGHTS,  PRIVILEGES.  OR 
IMMUNITIES  SECURED  OR 
PROTECTED  BY  THE  CONSTITUTION 
OR  LAWS  OF  THE  U.S. 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  28  USC 
509 


CFR  CHallon:  Not  Yet  Determined 

Legal  Deadline:  None 

Abetrect  Pursuant  to  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  42  U.S.C.  section  14141  ("section 
14141"),  the  Attorney  General  is 
authorized  to  file  lawsuits  seeking  court 
orders  to  reform  police  departments 
engaging  in  a  pattern  or  practice  of 
conduct  that  deprives  persons  of  rights, 
privileges,  or  immunities  secured  by 
the  Constitution  or  laws  of  the  United 
States.  To  date,  the  Department  of 
Justice  has  conducted  reviews  of  police 
departments  pursuant  to  section  14141 
using  informal  procedures.  The  purpose 
of  this  rule  is  to  formalize  the 
procedures  by  which  the  Department 
reviews  police  departments  for  a 
pattern  or  practice  of  unlawful  conduct. 

Timeleble: 


Action 


PR  CHe 


NPRM 

NPRM  Comment 
Period  End 


12/00/02 
02A)0/03 


Regulatory  Flexibiiity  Analysis 
Requirad:  Undetermined 

Government  Levels  Affscted: 

Undetermined 

Federalism:  Undetermined 

Agency  Contect:  Robert  DriscoU, 
Deputy  Assistant  Attorney  General, 
Department  of  Justice,  Civil  Rights 
Division,  Room  5541,  950  Pennsylvania 
Avenue  NW,  Washington,  DC  20530 
Phone:  202  353-0742 

RIN:  1190-AA53 
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Dapartment  of  Justice  (DOJ) 
Civil  Rights  Division  (CRT) 


Hnal  Rule  Stage 


1569.  NONOISCRIMNATION  ON  THE 
BASIS  OF  RACE.  COLOR,  NATIONAL 
ORIGIN.  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACTTVITIES 
RECEIVING  FEDERAL  RNANaAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794;  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107:  EO  12250 

CFR  CnaHon:  28  CFR  42.101  to  42.112; 
28  CFR  42.501  to  42.540;  28  CFR 
42.700  to  42.736 

Legal  Daadllna:  None 

Alaalract:  The  Department  of  Justice  is 
amending  its  regulations  implementing 
title  VI  of  the  Civil  Rights  Act  of  1964 
(title  VI).  section  504  of  the 
Rehabilitation  Act  of  1972  (section 
504),  and  the  Age  Discrimination  Act 
of  1975  (Age  Discrimination  Act). 
Together,  these  statutes  prohibit 
discrimination  on  the  basis  of  race. 


color,  national  origin,  disability,  and 
age  in  programs  or  activities  that 
receive  Federal  financial  assistance.  In 
1988,  the  Civil  Rights  Restoration  Act 
(CRRA)  added  definitions  of  "program 
or  activity"  and  "program"  to  title  VI 
and  added  a  definition  of  "program  or 
activity"  to  section  504  and  the  Age 
Discrimination  Act.  The  added 
definitions  were  designed  to  clarify  the 
broad  scope  of  coverage  of  recipients' 
programs  or  activities  under  these 
statutes.  The  promulgation  of  this 
regulation  explicitiy  incorporates  the 
CRRA's  definition  of  "program  or 
activity"  and  "program"  into  the 
Department's  tide  VI,  section  504,  and 
Age  Discrimination  Act  regulations. 
The  Department's  regulation  will  be 
published  as  part  of  a  joint  final  rule 
involving  up  to  24  Federal  agencies. 


Action 

Dal*         FRCNa 

NPRM 

12/06/00  6SFn76460 

NPRM  Comment 

01/05/01 

Period  End 

RnalActioo 

12/00/02 

FmaJ  Action  Effective 

01/00^)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  i.eveis  Affactsd:  State, 
Local.  Federal 

Agsncy  Contact:  RIerrily  A. 
Friedlander,  Chief,  Coordination  and 
Review  Section,  Department  of  Justice, 
Civil  Rights  Division,  P.O.  Box  66560. 
Washington.  DC  20035-6560 
Phone:  202  307-2222 
TDD  Phone:  202  307-2678 
Fax:  202  307-0595 
Email:  merrily .a.friedlanderOusdoj.gov 

RIN:  1190-AA49 


Depertment  of  Justice  (DOJ) 

Drug  Enforcement  Administration  (DEA) 


Preruie  Stage 


1570.  CHEMICAL  MIXTURES 
CONTAINING  USTED  FORMS  OF 
PHOSPtlORUS 

Priority:  Other  Significant 

Authority:  21  USC  802:  21  USC 


830;  21  use  871(b) 

CFR  Citation:  21  CFR  1310 

l.egal  Deadline:  None 

Abstract:  In  a  previous  rulemaking, 
(RIN  1117-AA57)  DEA  made  red 
phosphorus,  white  phosphorus,  and 
hypophosphorous  acid  (and  its  salts) 
List  I  chemicals.  Although  1117-AA57 
was  efiiective  as  of  November  16,  2001, 
(and  it  remains  in  effect)  DEA  asked 
for  and  received  comments  at  the  final 
rule  stage  on  an  exemption.  DEA  is  still 
considering  these  comments  and  will 
publish  a  second  final  rule  imder  the 
RIN  1117-AA57  finalizing  that 
rulemaking. 

By  this  rulemaking  (1117-AA66)  DEA 
is  requesting  information  firom 


interested  parties  to  propose  regulations 
governing  chemical  mixtures  containing 
the  List  I  chemicals  red  phosphorus, 
white  phosphorus,  and 
hypophosphorous  acid  (and  its  salts). 
Currently,  all  chemical  mixtures 
containing  red  phosphorus,  white 
phosphorus,  and  hypophosphorous 
acid  (and  its  salts)  are  exempt  from 
regulation.  These  mixtures  will  remain 
exempt  until  publication  of 
rulemakings  regarding  chemical 
mixtures  (see  RIN  1117-AA31).  These 
three  List  I  chemicals  are  used 
industrially  and  have  multiple 
commerciaJ  purposes.  They  are  also 
used  in  the  illicit  production  of 
methamphetamine  and  amphetamine. 
Information  sought  will  help  determine 
whether  there  are  chemical  mixtures 
containing  red  phosphorus,  white 
phosphorus,  and  hypophosphorous 
acid  (and  its  salts)  which  should  be 
exempt  from  the  regulations  governing 
listed  chemicals. 


Action 


PR  en* 


ANPRM  01/00/03 

ANPRM  Comment        03/00/03 
Period  End 

Regulatory  Flexibility  Analysis 
Rsquirad:  No 

Small  Entitles  Affected:  No 

Govemment  Levels  Affected:  None 

Additional  Infonnation:  DEA-228 

Agency  Contact:  Frank  Sapienza, 

Chief,  Drug  and  Chemical  Evaluation 

Section,  Department  of  Justice.  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7183 

Relatad  RIN:  Related  To  1117-AA57. 
Related  To  1117-AA31 

RIN:  1117-AA66 


Department  of  Justice  (DOJ) 

Drug  Enforcement  Administration  (DEA) 


Proposed  Rule  Stage 


1571.  GUIDEUNES  FOR  PROVIDING 
CONTROLLED  SUBSTANCES  TO 
OCEAN  VESSELS 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  21  USC  871(b) 
CFR  Citation:  21  CFR  1301 
Legal  Deadline:  None 

AlMtract:  DEA  is  considering  whether 
to  propose  amending  its  regulations 
regarding  the  supply  of  controlled 
substances  to  ocean  vessels  to  provide 
a  means  of  supply  more  consistent  with 
current  industry  practices  for  other 
materials.  The  decision  on  whether  to 
propose  amendments  will  be  based  on 
the  information  and  comments 
submitted  in  response  to  this  notice  of 
proposed  rulemaking  and  DEA's 
experience  with  the  existing  procedures 
and  practices  for  supplying  controlled 
substances  to  ocean  vessels. 

TImetabIa: 


department  or  agency  may  not  sell  from 
the  stocks  of  the  department  or  agency 
any  chemical  which  could  be  used  in 
the  manufecture  of  a  controlled 
substance  imless  the  A  ministrator  of 
DEA  certifies  in  writing  to  the  head  of 
the  department  or  agency  that  there  is 
no  reasonable  cause  to  believe  that  the 
sale  of  the  chemical  would  result  in 
the  illegal  manufacture  of  a  controlled 
substance.  The  proposed  rulemaking 
provides  regulatory  guidelines  and 
establishes  a  procedure  for  prospective 
bidder  and/ or  broker  to  appeal  if  they 
are  aggrieved  by  DEA's  failure  to 
provide  such  certification. 

Tlmetat>ls: 


Action 


PR  CHa 


09/18/96  61  FR  49086 
11/18/96 

12/00/02 
02/00/03 


extends  the  provisions  of  the 
Controlled  Substances  Trafficking 
Prohibition  Act  of  1998. 

Timetable: 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Govemment  Levels  Affected:  None 

Additlonal  Information:  DEA-142 

Agency  Contact:  Patricia  M.  Good, 

Chief,  Liaison  and  Policy  Section, 

Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington.  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA40 

1572.  SALE  BY  FEDERAL 
DEPARTMENTS  OR  AGENCIES  OF 
CHEMICALS  USABLE  TO 
MANUFACTURE  A  CONTROLLED 
SUBSTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  802;  21  USC 
830;  21  USC  871(b);  21  USC  880;  21 
USC  958(f);  21  USC  965;  21  USC  890 

CFR  Citation:  21  CFR  1310;  21  CFR 
1316 

Legal  Deadline:  None 

At>stract:  DEA  is  proposing  to  amend 
its  regulations  to  provide  that  a  Federal 


Action 


FR  Cite 


Action 


NPRM  11/00/02 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 
Govemment  Levels  Affected:  Federal 
Additional  information:  DEA-176 

Agency  Contact:  Patricia  M.  Good, 

Chief,  Liaison  and  Policy  Section, 

Department  of  Justice,  E^g 

Enforcement  Administration.  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA47 

1573.  EXEMPTION  FROM 
IMPORT/EXPORT  REQUIREMENTS 
FOR  PERSONAL  MEDICAL  USE 

Priority:  Other  Significant 

Legal  Authority:  21  USC  821;  21  USC 

822;  21  USC  823;  21  USC  824;  21  USC 

871(b);  21  USC  875;  21  USC  877;  21 

USC  956 

CFR  Citation:  21  CFR  1301 

Legal  Deadline:  None 

AtMtract:  DEA  is  proposing  to  amend 
its  regulations  to  restrict  to  50  dosage 
units  the  total  quantity  of  Schedule  11, 
ni,  IV,  and  V  controlled  substances  that 
may  be  imported  for  personal  medical 
use  by  United  States  (U.S.)  residents 
entering  the  U.S.  A  dosage  unit  is 
considered  by  DEA  to  be  the  basic  unit 
used  to  quantify  the  amount  to  be  taken 
in  normal  usage.  The  proposed  50 
dosage  unit  limit  would  not  apply  to 
a  U.S.  resident  who  has  a  valid  U.S. 
practitioner's  prescription.  This 
proposed  rulemaking  implements  and 


FR  CM* 


NPRM  05/00/03 

NPRM  Comnrwnt  07/00/03 

Period  End 

Regulatory  Flexibility  Analysis   - 
Required:  No 

Small  Entitles  Affected:  No 

Govemment  Levels  Affected:  None 

Additional  Infomurtlon:  DEA-192 

Agency  Contact:  Patricia  M.  Good, 

Chief,  Liaison  and  Policy  Section, 

Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA56 

1574.  ELECTRONIC  ORDERS  FOR 

SCHEDULE  I  AND  II  CONTROLLED 

SUBSTANCES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  821;  21  USC 
827;  21  USC  828;  21  USC  871(b);  21 
USC  958(e);  21  USC  965 

CFR  Citation:  21  CFR  1304;  21  CFR 
1305 


Legal  Deadline:  None 

Abstract:  DEA  is  proposing  to  revise 
its  regulations  to  provide  the  option  of 
ordering  Schedule  I  and  II  controlled 
substances  electronically  in  a  manner 
consistent  with  the  requirements  of  the 
Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.).  The  regulations  will 
propose  that  this  electronic  system  may 
also  be  used  for  controlled  substances 
in  Schedules  HI,  IV,  and  V.  These 
proposed  regulations  would  be  in 
addition  to,  not  a  replacement  of.  the 
existing  rules.  These  regulations  are 
needed  to  give  manufacturers, 
distributors,  importers,  exporters, 
pharmacies,  and  hospitals  the  option  to 
use  modem  technology  for  controlled 
substance  transactions.  The  proposed 
regulations  would  reduce  paperwork 
and  transaction  times  for  DEA 
registrants  who  distribute,  purchase,  or 
handle  controlled  substances.  These 
proposed  regulations  are  consistent 
with  paperwork  reduction  mandates. 
These  proposed  regulations  also 
respond  to  the  requirements  of  Public 
Law  106-229,  the  "Electronic 
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Signatures  in  Global  and  National 
Commerce  Act,"  while  maintaining  a 
closed  system  of  distribution  of 
controlled  substances  and  ensuring 
security  and  authentication.  In 
addition.  DEA  is  proposing  to  revise  its 
regulations  to  permit  DEA-registered 
prescribers  to  electronically  write,  sign, 
and  transmit  prescriptions. 


Electronic  Orders  for  Schwlute  I  and  ■ 
Controlled  Substances 

ANPRM  03/05/01  (66  FR  13274) 

NPRM  02/00/03 

NPRM  Comment  Period  End  04/00/03 
Notice  of  Intent  To  Conduct  Performance 
Verification  Testing  of  Public  Key 
Infrastructure  Enabled  Controlled 
Substance  Orders 

Notice  01/1 1/02  (67  FR  1507) 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AddHional  Information:  ANPRM:  DEA- 
214 

Notice:  DEA-224 

Agency  Contact:  Patricia  M.  Good. 

Chief.  Liaison  and  Policy  Section, 

Department  of  Justice.  EJirug 

Enforcement  Administration.  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

Related  RIN:  Related  To  1117-AA61 

RIN:  1117-AA60 

1575.  ELECTRONIC  PRESCRIPTIONS 
FOR  CONTROLLED  SUBSTANCES 

Priority:  Substantive.  NonsigniBcant 

Legal  Authority:  21  USC  821:  21  USC 
829:  21  USC  871(b) 

CFR  Citation:  21  CFR  1306 

Legal  Deadline:  None 

Abstract:  DEA  is  proposing  to  revise 
its  regulations  to  permit  DEA-registered 
prescribers  to  electronically  write,  sign, 
and  transmit  prescriptions.  These 
proposed  regulations  would  be  an 
addition  to,  not  a  replacement  of,  the 
existing  rules.. These  regulations  are 
needed  to  give  pharmacies,  hospitals, 
and  practitioners  the  ability  to  use 
modem  technology  for  controlled 
substance  prescriptions,  while 
maintaining  the  closed  system  of 
distribution  of  controlled  substances 
dispensing.  The  proposed  regulations 
would  reduce  paperwork,  and 


transaction  times  for  DEA  registrants 
who  dispense  or  prescribe  controlled 
substances.  The  proposed  regulations 
would  also  reduce  the  number  of 
prescription  errors  caused  by  illegible 
handwriting  and  misunderstood  oral 
prescriptions.  They  would  allow 
pharmacies  and  hospitals  to  integrate 
prescription  records  into  other  medical 
records  more  directly,  increasing 
efficiency,  and  would  reduce  the  time 
patients  spend  waiting  to  have 
prescriptions  fllled.  These  proposed 
regulations  are  consistent  with 
paperwork  reduction  mandates.  These 
proposed  regulations  also  respond  to 
the  requirements  of  Public  Law  106- 
229,  the  "Electronic  Signatures  in 
Global  and  National  Commerce  Act," 
while  ensuring  security  and 
authentication,  hi  addition,  DEA  is 
proposing  to  revise  its  regulations  to 
provide  the  option  of  ordering 
Schedule  I  and  II  controlled  substances 
electronically  in  a  manner  consistent 
with  the  requirements  of  the  Controlled 
Substances  Act  (CSA)(21  USC  801  et 
seq.) 

Timetable: 


Action 


Dels  FR  CHa 


03/05/01   66  FR  13274 

05/00/03 

07/00/03 


ANPRM 
NPRM 

NPRM  Comment 
PenodEnd 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Addltional  Information:  DEA-214 

Agency  Contact:  Patricia  M.  Good, 

Chief.  Liaison  and  Policy  Section. 

Department  of  Justice,  E)rug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

Related  RIN:  Related  To  1117-AA60 

RIN:  1117-AA61 

1576.  SECURITY  REQUIREMENTS 
FOR  HANDLERS  OF 
PSEUDOEPHEDRINE,  EPHEDRINE, 
AND  PHENYLPROPANOLAMINE 

Priority:  Other  Significant 

Legal  Authority:  21  USC  82t:  21  USC 
822;  21  USC  823:  21  USC  824;  21  USC 
830 

CFR  Citation:  21  CFR  1309 

Legal  Deadline:  None 


Abstract:  DEA  is  proposing  to  require  * 
that  manufacturers,  distributors, 
importers  and  exporters  of 
pseudoephedrine,  ephedrine  and 
phenylpropanolamine  implement 
security  procedures  similar  to  those  of 
Schedules  UI-V  controlled  substances  to 
prevent  the  theft  and  diversion  of  these 
List  I  chemicals.  Pseudoephedrine  and 
ephedrine  are  used  in  the  illegal 
manufacture  of  methamphetamine,  and 
phenylpropanolamine  is  used  in  the 
illegal  manufacture  of  amphetamine. 

The  vast  majority  of  these  clandestine 
laboratories  were  producing 
methamphetamine  using  over-the- 
counter  regulated  drug  products.  Some 
of  the  product  found  at  these 
clandestine  laboratories  came  from 
thefts  at  manufacturers,  distributors, 
importers  and  exporters.  Almost  all  of 
the  reports  of  List  I  chemical  thefts 
reported  to  DEA  in  the  past  few  years 
have  involved  pseudoephedrine, 
ephedrine,  or  phenylpropanolamine. 

Therefore,  to  address  the  problem  of 
diversion  of  pseudoephedrine, 
ephedrine  and  phenylpropanolamine 
through  theft,  DEA  is  proposing  that 
manufacturers,  distributors,  importers 
and  exporters  of  these  three  chemicals 
implement  security  procedures  similar 
to  those  now  used  by  registrants 
handling  Schedules  III  through  V 
controlled  substances.  These 
procedures  include  the  storage  of 
substances  in  a  secure  safe  or  steel 
cabinet,  cage,  or  room  and  installation 
of  a  monitored  alarm  system  linked  to 
a  central  location.  DEA  will  also  be 
seeking  input  regarding  alternative 
means  to  effectively  prevent  the  thefl 
and  diversion  of  these  products. 
Keeping  pseudoephedrine,  ephedrine, 
and  phenylpropanolamine  products  in 
such  secure  areas  will  limit  the 
opportimity  for  theft. 

Timetable: 


Action 


FR  CHa 


NPRM  06rtXV03 

NPRM  Comment  08/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  DEA-211 

Agency  Contact:  Patricia  M.  Good, 
Chief,  Liaison  and  Policy  Section, 
Department  of  Justice,  Drug 
Enforcement  Administration,  Office  of 
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Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RM:  1117-AA62 

1577.  REORQANOATKMI  AND 
CLARIFICATION  OF  DEA 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  2i  USC  871(b) 

CFR  Cliation:  21  CFR  1300;  21  CFR 
1301;  21  CFR  1302;  21  CFR  1303;  21 
CFR  1304;  21  CFR  1305;  21  CFR  1306; 
21  CFR  1307;  21  CFR  1308;  21  CFR 
1309;  21  CFR  1310;  21  CFR  1312;  21 
CFR  1313;  ... 

Legal  Deadline:  None 

Abstract:  DEA  is  proposing  a  revision 
and  reorganization  of  Title  21,  Code  of 
Federal  Regulations,  Chapter  U.  These 
regulations  relate  to  the  manufacture, 
distribution,  dispensing,  importation, 
and  exportation  of  controlled 
substances  and  the  maniifacture, 
distribution,  importation,  and 
exportation  of  listed  chemicals.  This 
action  is  being  taken  to  further  clarify 
and  reorganize  the  current  regulations. 
The  regulations  will  be  drafted  in  plain 
language  to  make  them  easier  to 
imderstand. 

Timetable: 


Action 


Dal* 


FR  Cite 


NPRM  01AXV03 

NPRM  Comment  03/00/03 

PenodEnd 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemntent  Levels  Affected:  None 

Additional  Information:  DEA-221 

Agency  Contact:  Patricia  M.  Good, 

Chief,  Liaison  and  Policy  Section, 

Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA63 


1578.  CHEMICAL  MIXTURES 
CONTAINING  GAMMA- 
BUTYROLACTONE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  802;  21  USC 
830;  21  USC  871(b) 


CFR  Citation:  21  CFR  1310 

Legal  Deadline:  None 

Abetreet:  In  previous  rulemakings, 
DEA  made  gamma-butyrolactone  (GQL) 
a  List  I  chemical  and  established 
thresholds  for  transactions  involving 
this  chemical.  DEA  is  requesting 
information  firom  interested  persons  in 
order  to  propose  regulations  governing 
chemical  mixtures  containing  gamma- 
butyrolactone  (GBL),  a  List  I  chemical. 
Currently,  all  chemical  mixtures 
containing  GBL  are  exempt  bom 
regulation.  These  mixttires  will  remain 
exempt  imtil  publication  of 
rulemakings  regarding  chemical 
mixtures  (see  RIN  1117-AA31).  GBL  is 
used  in  the  illicit  manufacture  of  GHB, 
a  Schedule  I  controlled  substance. 
Specifically,  DEA  is  seeking 
information  on  the  types  of  products 
containing  GBL;  the  concentration 
levels  of  GBL  in  the  product 
formulations;  and  the  packaging, 
distribution,  use,  and  commercial 
availability  of  these  products.  This 
information  will  help  to  determine 
whether  there  are  chemical  mixtures 
containing  GBL  which  should  be 
exempt  firom  the  regulations  governing 
,-  listed  chemicals. 

Timetable: 


Action 


FR  Gila 


ANPRM  07/19/02  67  FR  47493 

Correction  08/19/02  67  FR  53842 

Correction  09/05/02  67FR56776 

ANPRM  Comment  09/17/02 

Period  End 

NPRM  04A)0/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  DEA-222 

Agency  Contact  Frank  Sapienza, 

Chief,  Drug  and  Chemical  Evaluation 

Section,  Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7183 

Related  RIN:  Related  To  1117-AA52. 
Related  To  1117-AA31 

RM:  1117-AA64 


1579.  CHEMICAL  REGISTRATION 
WAIVERS;  EXEMPTION  FROM 
CHEMICAL  REGISTRATION  FEES  FOR 
CERTAIN  PERSONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  821;  2i  USC 
822;  21  USC  823;  21  USC  824;  21  USC 
830;  21  USC  871(b);  21  USC  875;  21 
USC  877;  21  USC  958 

CFR  Citation:  21  CFR  1309;  21  CFR 
1310 

l.egal  Deadline:  None 

Abstract:  DEA  is  proposing  amending 
its  regulations  to  waive  the  requirement 
of  registration  for  contract  processors, 
medical/first  aid  kit  providers, 
distributors  of  sample  packages  of  drug 
products,  distributors  of 
research/reference  standards,  and  rural 
wholesale  distributors.  These  actions 
are  being  taken  in  response  to  industry 
comments  and  suggestions.  DEA  has 
determined  that  requiring  registration 
for  these  activities  is  not  necessary  for 
effective  enforcement  under  the 
Controlled  Substances  Act  (CSA),  and 
waiving  the  requirement  of  registration 
will  ease  regulatory  burdens  for  the 
affected  industries.  DEA  is  also 
proposing  exempting  charitable 
organizations  and  governmental  entities 
from  initial  and  renewal  registration 
fees.  These  fee  exemptions  will  bring 
the  chemical  regulations  into 
conformance  with  the  controlled 
substances  regulations. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
PenodEnd 


04/00«)3 
06/00/03 


Regulatory  Flexibiltty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  State, 
Local,  Federal 

Additional  Information:  DEA-189 

Agency  Contact:  Patricia  M.  Good, 

Chief,  Liaison  and  Policy  Section, 

Department  of  Justice,  EJrug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA67 
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1580.  •  AUTHORITY  FOR 
PRACTTTIONERS  TO  DISPENSE  OR 
PRESCRIBE  APPROVED  NARCOTIC 
(OPIOO)  SUBSTANCES  FOR 
MAINTENANCE  OR  DETOXIRCATION 
TREATMENT 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  21  USC  821;  21  USC 
822;  21  USC  823;  21  USC  824;  21  USC 
829;  21  USC  871(b):  21  USC  875;  21 
USC  877;  21  USC  956;  ... 

CFR  Citation:  21  CFR  1301;  21  CFR 
1306 

Legal  Deadline:  None 

Abstract:  DEA  is  proposing 
amendments  to  its  regulations  to 
implement  the  Drug  Addiction 
Treatment  Act  of  2000  (DATA).  These 
amendments  would  allow  qualified 
practitioners  to  dispense  and  prescribe 
narcotic  (opiod)  controlled  substances 
approved  by  the  Food  and  Drug 
Administration  (FDA)  specifically  for 
use  in  maintenance  or  detoxification 
treatment. 

The  Controlled  Substances  Act  (CSA) 
and  c\UTent  regulations  require  that 
practitioners  who  want  to  conduct 
maintenance  or  detoxification  treatment 
using  narcotic  (opiod)  controlled 
substances  to  be  registered  with  DEA 
as  narcotic  treatment  programs  (NTPS) 
in  addition  to  the  practitioners' 
personal  registrations.  The  separate 
NTP  registrations  authorize  the 
practitioners  to  dispense  or  administer, 
but  not  prescribe,  narcotic  (opiod) 
controlled  substances. 

These  regulations  establish  an 
exemption  fiom  the  separate 
registration  requirement  for  qualified 
practitioners  dispensing  or  prescribing 
Schedule  ID.  IV.  and  V  narcotic  (opiod) 
controlled  substances  approved  by  the 
FDA  specifically  for  use  in 
maintenance  or  detoxification 
treatment.  This  NPRM  would  allow 
"qualifying  physicians."  whether  they 
are  already  registered  as  NTPs  or  not, 
to  dispense  and  prescribe  Schedule  III, 
IV.  and  V  narcotic  (opiod)  controlled 
substances  or  combinations  of 
controlled  substances  approved  by  FDA 
specifically  for  use  in  maintenance  or 
detoxification  treatment. 

TImatabIs: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  DEA-202 

Agency  Contact:  Patricia  M.  Good, 

Chief,  Liaison  and  Policy  Section. 

Department  of  Justice.  Drug 

Enforcement  Administration.  Office  of 

Diversion  Control,  Washington.  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA68 

1581.  •  CONTROLLED  SUBSTANCES 
REGISTRATION  AND 
REREGiSTRATION  APPLICATION 
FEES 

Priority:  Other  Significant 

Legal  Authority:  21  USC  821;  21  USC 
822;  21  USC  823;  21  USC  824;  21  USC 
871(b);  21  USC  875;  21  USC  877;  ... 

CFR  Citation:  21  CFR  1301 

Legal  Deadline:  None 

Abstract:  DEA  is  proposing  to  adjust 
the  current  fee  schedule  for  DEA 
controlled  substances  registration  to 
adequately  recover  necessary  costs 
associated  with  the  Diversion  Control 
Program  (DCP)  as  mandated  by  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1993, 
section  111(b).  Public  Law  102-395. 
DEA  published  its  last  fee  revision  in 
1993.  Since  that  time,  fees  have 
remained  unchanged.  This  NPRM 
proposes  the  fee  structure  imder  the 
existing  registration  system  to  fully 
support  the  operations  of  the  DCP  for 
fiscal  years  2003  through  2005.  DEA  is 
required  by  law  to  collect  the  full  costs 
oT  the  DCP. 

Timetable: 


Action 


Date  FR  Cite 


Action 


FR  CitB 


NPRM 

NPRM  Comment 
Period  End 


02AXV03 
04AXV03 


NPRM  12/00/02 

NPRM  Comment  02/00«)3 

Period  End 

Regulatory  FlexH>iiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  DEA-232 

Agency  Contact:  Patricia  M.  Good, 
Chief,  Liaison  and  Policy  Section. 
Department  of  Justice.  Drug 
Enforcement  Administration.  Office  of 


Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA70 


1582.  •  RECORDKEEPING  AND 
REPORTING  REQUIREMENTS  FOR 
DRUG  PRODUCTS  CONTAINING 
HYDROXYBUTYRIC  ACID  (GHB) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  21  USC  802;  21  USC 
821;  21  USC  827;  21  USC  829;  21  USC 
830;  21  USC  871(b);  21  USC  958;  21 
USC  965;  ... 

CFR  Citation:  21  CFR  1304;  21  CFR 
1306;  21  CFR  1310 

L«gai  Deadline:  None 

Abstract:  The  Drug  Enforcement 
Administration  (DEA)  is  publishing  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  amend  its  regulations  to  require 
additional  recordleeeping  and  reporting 
requirements  for  drug  products 
containing  gamma-hydroxybutyric  acid 
(GHB)  for  which  an  application  has 
been  approved  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  The  Hillary  J. 
Farias  and  Samantha  Reid  Date-Rape 
Drug  Prohibition  Act  of  2000 
establishes  specific  reporting  and 
recordlteeping  requirements  with 
respect  to  the  distribution  and 
dispensing  of  drug  products  containing 
GHB. 

This  NPRM  proposes  recordkeeping 
requirements  for  practitioners 
dispensing  Schedule  III  GHB  drug 
products  and  reporting  requirements  for 
manufacturers  and  distributors  of 
Schedule  III  GHB  drug  products. 
Specifically,  this  NPRM  would  require 
pharmacies  and  practitioners 
dispensing  GHB  to  maintain  and  make 
available  for  inspection  the  name  of  the 
prescribing  practitioner,  the  prescribing 
practitioner's  Federal  and  State 
registration  nimibers  with  expiration 
dates,  verification  that  the  prescribing 
practitioner  possesses  appropriate 
registration,  the  patient's  insurance 
provider,  if  available,  as  well  as  the 
patient's  medical  need  for  the  drug. 
This  NPRM  also  proposes  to  include 
Schedule  III  GHB  drug  products  as 
controlled  substances  that  must  be 
reported  under  the  Automation  of 
Reports  and  Consolidated  Orders 
System  (ARCOS). 
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Timetabia: 


Action 


CFR  Citation:  21  CFR  1309 


NPRIWI  03KiOm3 

NPRM  Comment  05/OOA)3 

Period  End 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 
Additional  Information:  DEA-234 

Agency  Contact:  Patricia  M.  Good. 

Chief.  Liaison  and  Policy  Section. 

Department  of  Justice,  Ehng 

Enforcement  Administration.  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA71 


Pis         FRClte       Legal  Deadline:  None 


and  calculating  new  fees  to  incorporate 
these  increased  costs. 


1583.  •  CHEMICAL  REGISTRATION 
AND  REREGISTRATION  FEES 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  821;  21  USC 
830;  21  USC  871(b);  21  USC  958 


Abstract:  On  December  1, 1999,  DEA 
published  a  Notice  of  Proposed 
Rulemaking  (see  RIN  1117-AA50) 
regarding  its  chemical  registration  and 
reregistration  fees.  Subsequent  to 
publication  of  this  rule,  DEA's 
investigative  activities  increased.  As 
has  been  previously  noted  elsewhere, 
costs  for  investigative  activities 
including,  but  not  limited  to.  extensive 
investigation  and  collection  of 
docimientation  of  violative  practices  by 
registrants,  attorpey  review  and 
preparation  by  DEA's  Office  of  Chief 
Counsel,  staff  and  attorney  time  to 
prepare  for  proceedings  to  deny  or 
revoke  a  registration,  and  . 
Administrative  Law  Judge  and  staff  to 
conduct  registration  denial  hearings 
were  not  included  in  previous  fee 
calculations.  Due  to  the  increased  costs 
associated  with  these  investigative 
activities.  DEA  is  re-evaluating  the 
costs  of  the  chemical  control  program 


Department  of  Justice  (DOJ) 

Drug  Enforcement  Administration  (DEA) 


1584.  DERNmON  AND 
REGISTRATION  OF  REVERSE 
DISTRIBUTORS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  21  USC  821;  21  USC 
822;  21  USC  823;  21  USC  824;  21  USC 
871(b);  21  USC  875;  21  USC  877 

CFR  Citation:  21  CFR  1301 

Legal  Deadline:  None 

Abstract:  In  years  past,  most 
pharmaceutical  manufacturers  and 
wholesalers,  as  a  service  to  their 
customers,  accepted  retiims  of 
outdated/damaged  merchandise.  Also, 
agencies  such  as  DEA  and  State  Boards 
of  Pharmacy  accepted  surrendered 
drugs  or  witnessed  their  disposal  by 
controlled  substance  registrants.  Over 
the  past  several  years,  environmental 
concerns  and  regulations  have 
eliminated  many  of  the  disposal 
options  which  had  been  available.  As 
a  result,  drug  producers  and 
government  agencies  alike  are 
increasingly  reluctant  to  be  involved  in 
the  disposal  process.  Due  to  these 
foctors  and  the  time  and  resources 
expended  by  DEA  and  manufacturers, 
DEA  is  proposing  the  establishment  of 


this  essential  link  in  the  legitimate 
distribution  chain. 

Tintetal>le: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 


08/23/95  60  FR  43732 
10/23/95 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  DEA-108 

Agency  Contact:  Patricia  M.  Good. 

Chief.  Liaison  and  Policy  Section, 

Department  of  Justice,  Drug 

Enforcement  Administration.  Office  of 

Diversion  Control.  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA19 

1585.  EXEMPTION  OF  CHEMICAL 
MIXTURES 

Priority:  Other  Significant 

Legal  Authority:  21  USC  802;  21  USC 
830;  21  USC  871(b) 


Timetable: 


Action 


DM*  FR  CM* 


NPRM  06/00A)3 

NPRM  Comment  08/00/03 

Period  End 

Regulatory  Flexlt>iiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affsctsd:  None 

Additional  Information:  DEA-235 

Agency  Contact:  Patricia  M.  Good. 

Chief,  Liaison  and  Policy  Section. 

Department  of  Justice.  Drug 

Enforcement  Administration.  Office  of 

Diversion  Control.  Washington,  DC 

20537 

Phone:  202  307-7297 

Related  RIN:  Related  To  1117-AA50 

RIN:  1117-AA72 


Final  Rule  Stage 


CFR  Citation:  21  CFR  1310 

Legal  Deadline:  None 

Abstract:  The  Domestic  Chemical 
Diversion  Control  Act  of  1993  removed 
the  exemption  from  regulation  for 
chemical  mixtures.  Chemical  mixtures 
are  now  regulated,  unless  specifically 
exempted  by  the  Administrator.  In  the 
proposed  rule  regarding  the 
implementation  of  the  Domestic 
Chemical  Diversion  Control  Act  of 
1993,  DEA  proposed  regulations 
regarding  exemption  of  chemical 
mixtures.  Based  on  industry  comments, 
the  proposed  regulations  were 
subsequently  withdrawn  for 
reassessment  and  consultation  with 
industry.  Based  on  extensive 
consultations  with  industry.  DEA  has 
published  proposed  regulations 
intended  to  establish  the  least  possible 
burden  on  industry  while  remaining 
consistent  with  the  requirements  of  the 
law.  Comments  received  on  the 
proposed  regulations  are  currently 
being  reviewed. 


FR  Git* 


NPRIM 


09/16/98  63  FR  49506 
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DOJ— OEA 


Rnal  Rule  Stage 


Action 


FR  CM* 


NPRM  Comment  02/12/99  64  FR  7144 

Period  Extended  to 

04/16/99 
NPRM  Comment  04/16/99 

Period  End 
Final  Rule  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
Additional  Infomurtion:  DEA-137 

Agency  Contact:  Frank  Sapienza, 

Chief.  Drug  and  Chemical  Evaluation 

Section,  Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7183 

RIN:  1117-AA31 

1586.  CHEMICAL  REGISTRATION  AND 
REREGISTRATION  FEES 

Priority:  Other  Significant 

Legal  Autltority:  21  USC  821:  21  USC 
822:  21  USC  823;  21  USC  824:  21  USC 
830:  21  USC  871  (b):  21  USC  875;  21 
USC  877;  21  USC  958 

CFR  Citation:  21  CFR  1309 

Legal  Deadline:  None 

AtMtract:  In  December  1999,  the  Drug 
Enforcement  Administration  (DEA) 
proposed  to  amend  its  application  fees 
for  registration  and  reregistration  of 
manufacturers,  distributors,  importers, 
and  exporters  of  List  I  chemicals,  as 
authorized  by  section  3(a)  of  the 
Domestic  Chemical  Diversion  Control 
Act  of  1993  (DCDCA).  reducing  the  fees 
from  $595.00  to  $326.00  for  initial 
registration,  and  the  reregistration  fees 
from  $477.00  to  $171.00.  Fees  for  retail 
registrants  were  proposed  to  increase 
from  $255.00  to  $326.00  for 
registration,  and  from  $116.00  to 
$171.00  for  reregistration.  Office  of 
Management  and  Budget  Circular  A-25 
requires  a  periodic  review  of  user 
charges  for  agency  programs. 
Subsequent  to  publication,  concerns 
were  raised  about  costs  included  in  this 
user  fee. 

As  DEA  has  noted  in  previous 
rulemakings  on  this  subject,  certain 
costs  for  investigative  activities  have 
not  been  included  in  previous  fees. 
Specifically,  costs  for  investigative 
activities  including,  but  not  limited  to. 
extensive  investigation  and  collection 
of  dociunentation  of  violative  practices 


by  registrants,  attorney  review  and 
preparation  by  DEA's  Office  of  Chief 
Counsel,  staff  and  attorney  time  to 
prepare  for  proceedings  to  deny  or 
revoke  a  registration,  and 
Administrative  Law  Judge  and  staff  to 
conduct  registration  denial  hearings 
were  not  included  in  previous  fee 
calculations.  Costs  for  these 
investigative  activities  have  risen  as 
DEA  activities  have  increased 
necessitating  the  re-evaluation  of  this 
user  fee.  Based  on  these  concerns,  DEA 
will  be  publishing  a  notice  to  formally 
withdraw  the  rulemaking. 

Tlnnetal9le: 


Action 


FR  CHe 


12/01/99  64  FR  67216 
01/31/00 


NPRM 

NPRM  Comment 

Period  End 
Notice:  Wittidrawing      12/00/02 

Rulemaking 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
Additional  Information:  DEA-185 

Agency  Contact:  Patricia  M.  Good, 

Chief,  Liaison  and  Policy  Section, 

Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

Related  RIN:  Related  To  1117-AA72 

RIN:  1117-AA50 

1587.  PLACEMENT  OF  GAMMA- 
BUTYROLACTONE  IN  UST  I  OF  THE 
CONTROLLED  SUBSTANCES  ACT  (21 
U.S.C.  802) 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  802;  21  USC 
830;  21  USC  871(b) 

CFR  Citation:  21  CFR  1310 

Legal  Deadline:  None 

AtMtract:  Public  Law  106-172,  signed 
into  law  on  February  18,  2000,  and 
known  as  the  "Hillary  J.  Farias  and 
Samantha  Reid  Date-Rape  Drug 
Prohibition  Act  of  2000"  amends 
section  102(34)  of  the  Controlled 
Substances  Act  as  amended  (CSA)  by 
designating  gamma-butyrolactone 
(GBL).  the  precursor  to  ganmia- 
hydroxybutyric  acid  (GHB),  as  a  List  I 
chemical.  Reflecting  this  change  in 
statute,  on  April  24,  2000,  the  Drug 
Enforcement  Administration  (DEA) 
amended  its  regulations  to  reflect  the 


status  of  GBL  as  a  List  I  chemical 
subject  to  the  requirements  of  the  CSA 
and  its  regulations.  Establishment  of  a 
threshold  for  GBL  is  the  subject  of  a 
separate  rulemaking,  proposed  on 
October  24,  2001.  Therefore,  unless  and 
until  a  threshold  is  established,  any 
distribution  of  GBL  is  a  regulated 
transaction  as  described  by  21  CFR 
1300.02{b)(28).  All  handlers  of  GBL 
must  comply  with  the  CSA  regxUatory 
requirements  pertaining  to  List  I 
chemicals  as  described  in  the  body  of 
this  document.  Further,  DEA  is 
considering  regulations  regarding 
exemption  of  chemical  mixtures 
containing  GBL  (RIN  1117-AA64). 

Timetable: 

Placanwnt  of  Gamme-Butyrolactone  in  List 
I  of  the  Controlled  Substance  Act  ( 21 
U.S.C.  802) 

Final  Rule  04/24/00  (65  FR  21645) 
ThrMttdd  for  Gamma-Butyrolactone 

NPRM  10/24A)1  (66  FR  53746) 
Correction  12/12/01  (66  FR  64173) 
NPRM  Cc«nment  Period  End  12/24/01 
Final  Action  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 
Additional  Information:  DEA-199,  DEA- 
203 

Agency  Contact:  Frank  Sapienza, 

Chief,  Drug  and  Chemical  Evaluation 

Section,  Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control.  Washington,  DC 

20537 

Phone:  202  307-7183 

Related  RIN:  Related  To  1117-AA64 

RIN:  1117-AA52 


1588.  INDUSTRIAL  USE  OF 
PRODUCTS  AND  MATERIALS 
DERIVED  FROM  CANNABIS  PLANTS 

Priority:  Other  Significant 

Legal  Authority:  21  USC  802:  21  USC 
811;  21  USC  812;  21  USC  871(b) 

CFR  Citation:  21  CFR  1308 

Legal  Deadline:  None 

Abstract:  DEA  published  three  rules 
simultaneously  in  the  Federal  Register 
regarding  the  status  of  products 
manufactured  from  the  cannabis  plant. 
The  three  rules  were  as  follows. 

The  first  rule  was  an  interpretive  rule, 
which  provided  DEA's  interpretation  of 
existing  law  with  respect  to  the  listing 


of  tetrahydTOcannabinols  (THC)  in 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA)  and  DEA  regulations.  (Please 
see  "Additional  Information"  for 
further  details.) 

The  second  rule  was  a  proposed  rule 
to  revise  the  wording  of  the  DEA 
regulations  to  more  clearly  reflect 
DEA's  interpretation  of  the  law  as  set 
forth  in  the  interpretive  rule.  Tlie 
proposed  nUe  made  clear  that  the 
listing  of  THC  in  Schedule  I  included 
both  natural  and  synthetic  THC  and 
that  any  substance  containing  any 
amoimt  of  THC  is  a  Schedule  I 
controlled  substance — even  if  such 
substance  was  made  bora  "hemp." 

The  third  rule  was  an  interim  rule, 
which  exempted  from  application  of 
the  CSA  and  DEA  regulations  certain 
industrial  "hemp"  products.  DEA 
issued  this  rule  to  allow  the 
continuation  of  what  have  historically 
been  considered  legitimate  industrial 
uses  of  "hemp."  Under  this  nde, 
industrial  "hemp"  products  such  as 
paper,  rope,  and  clothing  may  continue 
to  be  marketed  in  the  United  States 
without  being  subject  to  the  CSA.  At 
the  same  time,  in  order  to  protect  the 
public  health  and  safety,  the  interim 
rule  did  not  allow  "hemp"  products 
that  result  in  THC  entering  the  human 
body.  In  this  manner,  it  remained  clear 
that  the  only  lawful  way  THC  may 
enter  the  human  body  is  when  a  person 
is  using  a  federally  approved  drug  or 
when  tiie  person  is  the  subject  of 
federally  approved  research. 

Timetable: 

Clarification  of  Listing  of 
Tetrahydrocannabinols 

NPRM  10/09A)1  (66  FR  51535) 
NPRM  Comment  Period  End  12/10/01 
Final  Action  03/00/03 
Exemption  From  Control  of  Certain 
Industrial  Products  and  Material  Derived 
FnMn  the  Cannabis  Plant 
Interim  Final  Rule  ^0m9m^  (66  FR  51539) 
Interim  Final  Rule  Comment  Period  End 

12/10/01 
Interim  Final  Rule  Extending  Grace  Period 

02/15/02  (67  FR  7073) 
Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Additional  Information:  While  agencies 
are  not  required  to  include  information 
regarding  interpretive  rules  in  the 
Unified  Agenda,  DEA  is  providing  a 
description  of  this  interpretive  rule  for 


informational  purposes.  The 
interpretive  rule  provided  DEA's 
interpretation  of  existing  law  with 
respect  to  the  listing  of 
tetrahydrocannabinols  (THC)  in 
SchediUe  I  of  the  Controlled  Substances 
Act  (CSA)  and  DEA  regulations.  The 
rule  further  provided  DEA's 
interpretation  of  the  current  legal  status 
of  products  containing  THC.  In  recent 
months,  DEA  received  numerous 
inquiries  frtjm  members  of  the  public 
about  the  legal  status  of  products  made 
from  "hemp"  (portions  of  the  cannabis 
plant  excluded  fit>m  the  CSA  definition 
of  marijuana).  As  stated  in  this  rule, 
DEA  interprets  the  CSA  such  that  any 
substance  containing  any  amoimt  of 
THC  is  a  Schedule  I  controlled 
substance— even  if  such  substance  is 
made  bom  "hemp." 

Agency  Contact:  Frank  Sapienza, 

Chief,  Drug  and  Chemical  Evaluation 

Section,  Department  of  Justice,  Drug 

Enforcement  Administration,  '  'ffice  of 

Diversion  Control,  Washingtt  a,  DC 

20537 

Phone:  202  307-7183 

RIN:  1117-AA55 

1589.  CONTROL  OF  RED 
PHOSPHORUS,  WHrre  PHOSPHORUS, 
AND  HYPOPHOSPHOROUS  AOD 
(AND  ITS  SALTS)  AS  LIST  I 
CHEMICALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  802;  21  USC 
830;  21  USC  871(b) 


the  diversion  of  these  chemicals  to 
clandestine  drug  laboratories. 

DEA  has  conducted  an  extensive 
review  of  the  phosphorus  industry, 
publishing  an  Advanced  Notice  of 
Proposed  Ridemaking.  DEA's  review 
indicated  that  there  are  only  two 
domestic  producers  of  white 
phosphorus  and  three  producers  of  red 
phosphorus,  or  hypophosphorous  acid 
(and  its  salts).  While  producers  of 
white  phosphorus  will  be  required  to 
register  with  DEA  and  maintain  records 
of  each  regulated  transaction  (i.e.,  all 
transactions  of  these  chemicals),  over 
98  percent  of  the  phosphorus  produced 
is  converted  to  a  form  not  impacted  by 
this  regulation.  The  remaining  2 
percent  of  the  phosphorus  (used 
domestically)  is  utilized  in  its 
elemental  form  (i.e.,  as  red  phosphorus 
or  white  phosphorus)  or  used  to 
produce  all  other  phosphorus 
chemicals.  Therefore,  this  regulation 
will  only  affect  the  distribution  of  less 
than  2  percent  of  the  industry  at  the 
end  user  level.  Further,  DEA  is 
considering  regulations  regarding  the 
exemption  of  chemical  mixtures 
containing  red  phosphorus,  white 
phosphorus,  and  hypophosphorous 
acid  (and  its  salts). 

TimeioDie 


Action 


FR  Cite 


CFR  Citation:  21  CFR  1310 

Legal  Deadline:  None 

Abstract:  Because  of  their  use  and 
importance  in  the  illicit  manufacture  of 
methamphetamine,  a  Schedule  11 
controlled  substance,  DEA  is  proposing 
the  addition  of  red  phosphorus,  white 
phosphorus  (also  known  as  yellow 
phosphorus),  and  hypophosphorous 
acid  (and  its  salts)  as  List  I  chemicals. 
These  phosphorus  chemicals  have  been 
identified  as  being  important  chemicals 
for  the  illicit  production  of 
methamphetamine.  As  List  I  chemicals, 
handlers  of  these  materials  will  be 
subject  to  Controlled  Substances  Act 
(CSA)  chemical  regulatory  controls 
including  registration,  recordkeeping, 
reporting,  and  import/export 
requirements.  DEA  has  determined  that 
these  controls  are  necessary  to  prevent 


ANPRM  02A)2/00  65  FR  4913 

ANPRM  Comment  04A)3/00 

Period  End 

NPRM  09/25/00  65  FR  57577 

NPRM  Comment  11/24/00 

Period  End 

Final  Rule  1(yi7/01   66  FR  52670 

Comment  Period  End  11/16/01 

Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  DEA-198 

Agency  Contact:  Frank  Sapienza, 

Chief,  Drug  and  Chemical  Evaluation 

Section,  Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7183 

Related  RIN:  Related  To  1117-AA66 

RIN:  1117-AA57 


74688 
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DOJ— DEA 


Hnal  Rule  Stage 


ISM.  ALLOWING  CENTRAL  RLL 
PHARMAaES  TO  FILL 
PRESCRIPTIONS  FOR  CONTROLLED 
SUBSTANCES  ON  BEHALF  OF 
RETAIL  PHARMAaES 

Priority:  Substantive,  Nonsignificant 


PR  Gil* 


NPRM  Comment 

PenodEnd 
Final  Action 


11/05A)1 


I  AifttKNlty:  21  use  802;  21  USC 
821:  21  USC  822;  21  USC  823;  21  USC 
824;  21  USC  871  (b);  21  USC  875;  21 
USC  877 

CFR  Citation: '21  CFR  1300;  21  CFR 
1301;  21  CFR  1304;  21  CFR  1305;  21 
CFR  1306;  21  CFR  1307     . 

Lagai  Oaadlina:  None 

Abatract:  DEA  is  amending  its 
regulations  to  provide  for  the  use  of 
central  fill  pharmacies,  also  known  as 
refill  pharmacies,  fulfillment  centers,  or 
call  centers.  Unlike  retail  pharmacies 
which  dispense  controlled  substances 
directly  to  the  patient,  central  fill 
pharmacies  provide  a  service  to  retail 
pharmacies  by  preparing  and  packaging 
prescriptions  for  retail  pharmacies  to 
dis{>ense  to  the  patient.  Prescription 
information  is  transmitted  from  a  retail 
pharmacy  to  a  central  fill  pharmacy 
where  the  prescription  is  filled  or 
refilled.  The  filled  prescription  is 
delivered  to  the  retail  pharmacy  for 
pickup  by  the  patient.  Industry  has 
expressed  interest  in  utilizing  central 
fill  pharmacy  operations  to  allow  for 
more  efficient  delivery  of  prescriptions 
to  patients. 

Timetable: 


Action 


Dal*         FR  CIta 


NPRM 


09/06/01  66  FR  46567 


04AXV03 

Regulatory  FlexMHty  Analyaia 
Required:  No 

Small  Entltlea  Affected:  No 

Ck>vemment  Levela  Affected:  None 

Additional  infonmatlon:  DEA-208 

Agency  Contact  Patricia  M.  Good, 

Chief.  Liaison  and  Policy  Section, 

Department  of  justice.  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  E)C 

20537 

Phone:  202  307-7297 

RIN:  1117-AA58 

1591.  •  IMPLEMENTATION  OF  THE 
METHAMPHETAMINE  ANT1- 
PROUFERATION  ACT:  THRESHOLDS 
FOR  RETAILERS  AND  FOR 
DISTTtlBUTORS  REQUIRED  TO 
SUBMIT  REPORTS  UNDER  21  U.S.C. 
830(BK3);  CHAflGES  TO  MAIL  ORDER 
REPORTING 

Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  21  USC  802;  21  USC 
821;  21  USC  822;  21  USC  823;  21  USC 
824;  21  USC  830;  21  USC  871(b);  21 
USC  875;  21  USC  977;  21  USC  951; 
21  USC  958;  ... 

CFR  Citation:  21  CFR  1300;  21  CFR 
1309;  21  CFR  1310 

Legal  Deadline:  None 

At>8tract:  This  final  rule  is  a 
conforming  regulation  that  implements 


the  provisions  of  the  Methamphetamine 
Anti-Proliferation  Act  of  2000  (MAPA). 
For  retailers  and  for  distributors 
required  to  submit  monthly  mail  order 
reports  under  21  U.S.C.  830(b)(3). 
K4APA  reduced  the  transaction 
thresholds  for  pseudoephedrine  and 
phenylpropanolamine  drug  products  to 
9  grams  per  single  transaction  and 
added  a  package  size  restriction  of  3 
grams.  MAPA  added  the  requirement 
that  distributors  who  are  subject  to 
submitting  mail  order  reports  must 
report  certain  export  transactions.  To 
reduce  the  burden  on  the  regidated 
industry,  MAPA  established  certain 
exemptions  to  the  mail  order  reporting 
requirement  and  gave  DEA  authority  to 
grant  additional  exemptions  as 
warranted. 

Timetable: 


Action 


FR  CH* 


Final  Rule 


01/00/03 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entltlea  Affected:  No 

Government  Levela  Affected:  None 

Additional  information:  DEA-210     ' 

Agency  Contact:  Patricia  M.  Good. 

Chief,  Liaison  and  Policy  Section, 

Department  of  Justice,  Drug 

Enforcement  Administration,  Office  of 

Diversion  Control,  Washington,  DC 

20537 

Phone:  202  307-7297 

RIN:  1117-AA69 


Department  of  Justice  (DOJ) 

Drug  Enforcement  Administration  (DEA) 


Completed  Actions 


1S92.  REGISTRATION  AND 
REREGISTRATION  APPLICATION 
FEES 

Priority:  Other  Significant 

CFR  Citation:  21  CFR  1301 

Completad: 

RMSOn  Dal*  FR  en* 

Fmal  Action  08/09/02  67  FR  51987 

Regulatory  Fiexitiiiity  Analyaia 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact  Patricia  M.  Good 


Phone:  202  307-7297 
RIN:  1117-AA34 


Completed: 


Reason 


FR  CHa 


1593.  CHANGE  OF  ADDRESS  FOR 
RUNG  CHEMICAL  IMPORT/EXPORT 
DECLARATIONS  (DEA  FORM  486), 
REPORTS  FOR  THE  IMPORTATION 
OR  EXPORTATION  OF  TABLETING 
AND  ENCAPSULATING  MACHINES, 
AND  OTHER  RELATED  REPORTS 


Final  Action 


07/31/02  67  FR  49568 


Regulatory  FlexMllty  Analyaia 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Patricia  M.  Good 
Phone:  202  307-7297 


Priority:  Substantive,  Nonsignificant  p|f|.  |ii7-AA65 

CFR  Citation:  21  CFR  1310;  21  CFR 
1313 
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Department  of  Justice  (DOJ) 

Executive  Office  for  Immigration  Review  (EOIR) 


Proposed  Rule  Stage 


1594.  AUTHORITY  OF  IMMIGRATION 

JUDGES  TO  ISSUE  CIVIL  MONEY 

PENALTIES 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301;  3  CFR. 
1949  to  1953  Comp,  p  1002;  8  USC 
1103;  8  USC  1252  note;  8  USC  1101 
note;  8  USC  1362;  28  USC  509;  8  USC 
1324b;  28  USC  510;  28  USC  1746; 
Reorg  Plan  No  2  of  1950,  sec  2 

CFR  Citation:  8  CFR  1;  8  CFR  3 
Legal  Deadline:  None 
AtMtract:  This  rule  proposes  to  amend 
the  regulations  by  implementing  the 
statutory  authority  given  to  Immigration 
Judges  to  sanction  by  civil  money 
penalty  any  action  or  inaction  in 
contempt  of  the  Judge's  proper  exercise 
of  authority.  This  statutory  authority  is 
derived  from  section  304  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996,  Public  Law^ 
104-208  (IIRIRA),  September  30,  1996. 
This  rule  sets  forth  the  tjrpes  of  conduct 
for  which  civil  money  penalty 
sanctions  may  be  imposed,  the 
procedures  for  imposing  these 
sanctions,  the  affirmative  defenses 
which  may  excuse  the  imposition  of  a 
civil  money  penalty  sanction,  and  the 
procedures  for  appealing  such 
sanctions.  The  rule  also  adds  an 
additional  ground  for  disciplinary 
sanctions  under  8  CFR  section  3.102  for 
engaging  in  a  pattern  and  practice  of 
conduct  which  has  been  foimd  to  be 
in  contempt  of  the  Immigration  Judge's 
proper  exercise  of  authority. 

Timetat)le: 


Action 


Data  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


06/00/03 
08/00/03 


Regulatory  Flexibility  Analyaia. 
ftequired:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Charles  Adkins- 
Blanch.  General  Counsel,  Department  of 
Justice,  Executive  Office  for 
Immigration  Review,  2600  Skyline 
Tower,  5107  Leesbiu^  Pike,  Falls 
Church,  VA  22041 
Phone:  703  305-0470 

RIN:  1125-AA18 

1595.  SUSPENSION  OF 
DEPORTATION  AND  CANCELLATION 
OF  REMOVAL  FOR  CERTAIN 
BATTERED  SPOUSES  AND 
CHILDREN;  MOTIONS  TO  REOPEN 
FOR  CERTAIN  BATTERED  SPOUSES 
AND  CHILDREN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  8  USC 
1101  note;  8  USC  1103;  8  USC  1182; 
8  USC  1186a;  8  USC  1224  to  1227;  8 
USC  1251;  8  USC  1252  note;  8  USC 
1251a:  8  USC  1252b;  8  USC  1324b;  8 
USC  1362;  28  USC  509  to  5  lO;  28  USC 
1746;  Reorg  Plan  No  2  of  1950;  3  CFR 
1949  to  1953  Comp,  sec  2;  PL  105-100, 
sec  202-203;  PL  105-277,  sec  902;  PL 
106-386,  sec  1506;  PL  106-554,  sec 
1505;  PL  106-554,  sec  1510;  8  CFR  2; 
8  CFR  3;  8  CFR  240 

CFR  Citation:  8  CFR  3;  8  CFR  240 

Legal  Deadline:  None 

AtMtract:  This  rule  amends  Department 
regulations  by  establishing  procedures 
incorporating  the  amended 
requirements  of  cancellation  of  removal 
for  battered  spouses  and  children  under 
240A(b)(2)  of  the  Immigration  and 
Nationality  Act  (Act),  and  suspension 
of  deportation  imder  former  section 


244(a)(3)  of  the  Act  (as  it  existed  before 
April  1,  1997),  which  were  amended 
by  section  1504  of  the  Battered 
Immigrant  Women  Protection  Act  of 
2000. 

This  rule  also  amends  Department 
regulations  by  establishing  procedures 
for  certain  battered  spouses  and 
children  to  reopen  their  removal  or 
deportation  proceedings  to  apply  for 
the  relief  of  cancellation  of  removal  or 
suspension  of  deportation  imder 
240(c)(6)(C)(iv)  of  the  Act  (as  amended 
by  section  1506  of  the  Battered 
Immigrant  Women  Protection  Act  of 
2000). 

Additionally,  this  rule  establishes 
procedures  which  must  be  followed  by 
EOIR  when  an  alien  appUes  for  a 
domestic  violence  victim  waiver  -under 
section  237(a)(7)  of  the  Act  (as 
amended  by  section  1505(b)  of  the 
Battered  Immigrant  Women  Protection 
Act  of  2000). 

Timetable: 


Department  of  Justice  (DOJ) 

Executive  Office  for  Immigration  Review  (EOiR) 


1596.  SUSPENSION  OF 
DEPORTATION  AND  CANCELLATION 
OF  REMOVAL 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  8  USC  1103;  8  USC 
1182;  8  USC  1186a;  8  USC  1224  to 
1227;  8  USC  1251  to  1252;  8  USC  1362; 
PL  105-100,  sec  202 

CFR  Citation:  8  CFR  240 

Legal  Daadllrte:  None 


Abatract:  This  rule  amends  the 
,regidations  of  the  Executive  Office  for 
Iimnigration  Review  and  the 
Immigration  and  Naturalization  Service 
by  eliminating  the  conditional  grant 
process  at  8  CFR  240.21  and 
establishing  a  permanent  procedure  for 
processing  suspension  of  deportation 
and  cancellation  of  removal  cases.  This 
rule  is  necessary  to  implement  the 
numerical  limitation  on  suspension  of 
deportation  and  cancellation  of  removal 
and  adjustment  of  status  imposed  by 


Action 


Data 


FR  CMe 


NPRM  07/00/03 

NPRM  Comment  09/00/03 

Period  End 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Charles  Adkins- 
Blanch,  General  Counsel,  Department  of 
Justice,  Executive  Office  for 
Immigration  Review,  2600  Skyline 
Tower,  5107  Leesbiug  Pike,  Falls 
Church,  VA  22041 
Phone:  703  305-0470 

RIN:  1125-AA35 


Rnal  Rule  Stage 


the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA)  and  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  of  1997  (NACARA). 

Timetable: 


Action 


Data 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/30/98  63  FR  52134 
11/30/98 


08/00/03 
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Final  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Adkins- 
Blanch.  General  Counsel,  Department  of 
Justice,  Executive  Office  for 
Immigration  Review,  2600  Skyline 
Tower,  5107  Leesburg  Pike,  Falls 
Church.  VA  22041 
Phone:  703  305-0470 

RiN:  1125-AA25 

1597.  AUTHORITIES  DELEGATED  TO 
THE  DIRECTOR  OF  THE  EXECUTIVE 
OFFICE  FOR  IMMIGRATION  REVIEW 

Priority:  Info./Admin./Other 

Legal  Auttwrity:  5  USC  301;  8  USC 

1103;  8  USC  1252  note;  8  USC  1252b: 

8  USC  1362;  28  USC  509  to  510;  28 

USC  1746 

CFR  Citation:  8  CFR  3;  8  CFR  240;  28 

CFR 

Legal  Deadline:  None 

Abstract:  This  rule  outlines  the 
authorities  cuid  powers  (and  limitations 
thereto)  delegated  by  the  Attorney 
General  to  the  Director  of  the  Executive 
Office  for  Immigration  Review  (EOIR), 
the  Chairman  of  the  Board  of 
Immigration  Appeals  (BIA).  and  the 
Chief  hnmigration  Judge.  These 
authorities  include  such  managerial 
responsibilities  as:  Issuing  operational 
instructions,  setting  policies,  providing 
for  the  training  of  staff,  and  ensuring 
the  efficient  disposition  of  cases.  One 
of  the  limitations  on  the  powers  of  the 
Director  of  EOIR.  the  Chairman  of  the 
BIA,  and  the  Chief  Immigration  Judge 
is  that  they  cannot  direct  the  result  of 
a  case  adjudication  assigned  to 
someone  else.  Further,  the  Director  of 
EOIR  cannot  adjudicate  cases. 

Additionally,  this  rule  makes  technical 
amendments  to  better  describe  EOIR's 
components:  The  Board  of  Immigration 
Appeals  (BIA),  the  Office  of  the  Chief 
Immigration  Judge  (OCIJ),  and  the 
Office  of  the  Chief  Administrative 
Hearing  Officer  (OCAHO). 

Timetable: 


Action 


Dale         FR  Cite 


NPflM 

NPRM  Comment 

Penod  End 
Final  Action 


12/26/00  65  FR  81434 
02/26/01 

12/00/02 


Government  Levels  Affected:  None 

Agency  Contact:  Charles  Adkins- 
Blanch,  General  Counsel,  Department  of 
Justice,  Executive  Office  for 
Immigration  Review,  2600  Skyline 
Tower,  5107  Leesburg  Pike,  Falls 
Church.  VA  22041 
Phone:  703  305-0470 

RIN:  1125-AA27 


1598.  MOTIONS  TO  REOPEN  FOR 
SUSPENSION  OF  DEPORTATION  AND 
SPECIAL  RULE  CANCELLATION  OF 
REMOVAL  PURSUANT  TO  SECTION 
1S05(C)  OF  THE  UFE  ACT 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  30i;  8  USC 
1103,  1252  note,  1252b.  1324b.  1362; 
28  USC  509  to  510;  28  USC  1746;  sec 
203  of  PL  105-100;  sees  1506  and  1510 
of  PL  106-386;  sec  1505  of  PL  106-554 

CFR  Citation:  8  CFR  3 

Legal  Deadline:  None 

At>stract:  The  rule  amends  the 
regulations  of  the  Executive  Office  for 
Immigration  Review  (EOIR)  by 
establishing  a  special  procedure  for  the 
filing  and  adjudication  of  motions  to 
reopen  to  apply  for  suspension  of 
deportation  and  cancellation  of  removal 
pursuant  to  section  1505(c)  of  the  Legal 
Immigration  Family  Equity  Act 
Amendments  of  2000  (LIFE  Act 
Amendments).  Motions  to  reopen  under 
this  rule  must  have  been  filed  on  or 
before  October  16,  2001. 

Timetable: 


1599.  SECTION  212(C)  REUEF  FOR 
AUENS  WITH  CERTAIN  CRIMINAL 
CONVICTIONS  BEFORE  APRIL  1, 1997 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  1103;  8  USC 
1182;  8  USC  1186a;  8  USC  1224-1227; 
8  USC  1251;  8  USC  1252  note;  8  USC 
1252a;  8  USC  1252b;  PL  105-110.  sec 
202-203;  PL  105-277.  sec  902;  8  CFR 
2 

CFR  Citation:  8  CFR  3 

Legal  Deadline:  None 

Abstract:  The  rule  amends  the 
regulations  of  the  EOIR  and  the  INS 
by  establishing  procedures  for  certain 
lawful  permanent  residents  (LPRs)  with- 
certain  criminal  convictions  to  apply 
for  a  waiver  of  inadmissibility  pursuant 
to  former  section  212(c)  of  the  INA.  It 
is  only  applicable  to  certain  LPRs 
whose  convictions  were  prior  to  April 
1.  1997.  It  applies  to  certain  LPRs  who 
have  cases  pending  before  EOIR  or  are 
under  final  administrative  orders.  This 
rule  will  broaden  eligibility  for  INA 
section  212(c)  relief  in  light  of  the 
recent  Supreme  Court  decision  in  INS 
v.  St.  Cyr.  121  (S.  Ct.  2271  (2001)). 

Timetable: 


Action 


Date 


FR  Cite 


08/13/02  67  FR  52627 
08/22/02  67  FR  54360 
10/15/02 

01/00/03 


Action 


Dale 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


07/17/01   66  FR  371 19 
09/17/01 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Adkins- 
Blanch,  General  Counsel,  Department  of 
Justice,  Executive  Office  for 
Immigration  Review,  2600  Skyline 
Tower,  5107  Leesburg  Pike.  Falls 
Church.  VA  22041 
Phone:  703  305-0470 

RIN:  1125-AA31 


NPRM 
Correction 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
,  Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Adkins- 
Blanch.  General  Counsel,  Department  of 
Justice.  Executive  Office  for 
Immigration  Review,  2600  Skyline 
Tower.  5107  Leesburg  Pike,  Falls 
Church.  VA  22041 
Phone:  703  305-0470 

RIN:  1125-AA33 

1600.  •  PROTECTIVE  ORDERS  IN 
IMMIGRATION  ADMINISTRATION 
PROCEEDINGS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301;  8  USC 
1101  note.  1103.  1231,  1252  note. 
1252b.  1324b.  1253.  1362;  28  USC  509, 
510.  1746;  sec  2,  Reorg  Plan  No  2  of 
1950;  3  CFR  1949-1953  Comp,  p  1002; 
section  203  of  PL  105-100.  Ill  Stat 
2196-200;  sections  1506  and  1510  of  PL 
106-386.  114  Stat  1527-29,  1531-32; 
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Rnal  Rule  Stage 


section  1505  of  PL  106-554, 114  Stat 
2763A-326  to  2763A-328 

CFR  Citation:  8  CFR  3 

None 


applicable  in  all  proceedings  before 
immigration  judges,  but  involves  only 
a  small  number  of  cases. 


Abstract:  This  rule  amends  regulations 
governing  the  Executive  Office  for 
Immigration  Review  (EOIR)  by 
authorizing  immigration  judges  to  issue 
protective  orders  to  limit  public 
disclosiure  of  sensitive  law  enforcement 
or  national  defense  information  during 
immigration  proceedings.  The  rule  is 


Action 


Data 


FR  CNe 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


05/28/02  67FR36799 
07/29m 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


DefMrtment  of  Justice  (DOJ) 

Executive  Office  for  Immigration  Review  (EOIR) 


Small  Entttias  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Adkins- 
Blanch,  General  Counsel,  Department  of 
Jvistice.  Executive  Office  for 
Immigration  Review.  2600  Skyline 
Tower.  5107  Leesburg  Pike,  Falls 
Church,  VA  22041 
Phone:  703  305-0470 

1125-AA38 


Completed  Actiont 


1601.  BOARD  OF  IMMIGRATION 
APPEALS;  PROCEDURAL  REFORMS 
TO  IMPROVE  CASE  MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  8  CFR  3;  8  CFR  280 


Compiatad: 


Reason 


FR  Cite 


Final  Rule  08/26«)2  67  FR  54878 

Final  Rule  Effective       09/25/02 

Regulatory  Flexibility  Analysis 
Required:  No 


Department  of  Justice  (DOJ) 
Federal  Bureau  of  Investigation  (FBI) 


1602.  CLAIMS  OF  EXEMPTIONS  FROM 
PROVISIONS  OF  THE  PRIVACY  ACT 
AS  TO  FBI  RECORDS 

PrfcMlty:  Info./Admin./Other 

Legal  Authority:  5  USC  552a 

CFR  Citation:  28  CFR  16.96 

Legal  Deadline:  None 

Abstract:  This  rule  clarifies  the 
meaning  of  28  CFR  16.96  "Exemption 
of  Federal  Bureau  of  Investigation 
Systems — Limited  Access"  by 
reorganizing  the  material  and 
amplifying  the  reasons  for  exempting 
various  FBI  record  systems  from  some 


provisions  of  the  Privacy  Act.  The 
benefits  will  be  greater  ease  of  use  by 
the  public  and  more  xmderstandable, 
targeted  claims  of  exemptions. 

TImelabIa: 


Action 


FR  Cite 


NPRM  12AXV02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Beth  Haley,  Assistant 
General  Counsel,  Department  of  Justice, 


Department  of  Justice  (DOJ) 
Federal  Bureau  of  Investigation  (FBI) 


1603.  IMPLEMENTATION  OF 
SECTIONS  104  AND  109  OF  THE 
COMMUNICATIONS  ASSISTANCE  FOR 
LAW  ENFORCEMENT  ACT 

Priority:  Other  Significant 

Legal  Authority:  PL  103-414 
Communications  Assistance  for  Law' 
Enforcement  Act;  PL  104-208  Omnibus 
Consolidated  Appropriations  Act  of 
1997 


CFR  Citation:  28  CFR  100 

Legal  Deadline:  Other,  Statutory, 
October  25.  1998.  While  GALEA 
required  telecommunications  carriers  to 
be  in  compliance  with  section  103  by 
October  25.  1998,  the  FGG  exercised 
(continued  in  Additional  Information). 

Abstract:  As  required  by  section  109 
of  the  Gommimications  Assistance  for 
Uw  Enforcement  Act  (GALEA),  the  FBI 


Government  Levels  Affected:  None 

Agency  Contact:  Charles  Adkins- 

Blanch 

Phone:  703  305-0470 

RIN:  1125-AA36 


Proposed  Rule  Stage 


Federal  Bureau  of  Investigation,  Room 
7338.  J.  Edgar  Hoover  Building.  935 
Peimsylvania  Avenue  NW,  Washington, 
DC  20535-0001 
Phone:  202  324-4523 


David  M.  Hardy,  Supervisory  Attorney- 
Advisor,  Department  of  Justice,  Federal 
Bureau  of  Investigation.  6296.  J.  Edgar 
Hoover  Bldg.,  935  Pennsylvania 
Avenue  NW.  Washington.  DC  20535- 
0001 
Phone:  202  324-3000 

RIN:  1110-AA08 


Final  Rule  Stage 


promulgated  Cost  Recovery  Regulations 
allowing  telecommunications  carriers  to 
recover  certain  costs  associated  with 
implementing  GALEA.  The  final  rule 
was  published  on  March  20,  1997  (62 
FR  13307).  and  became  effective  on 
April  21.  1997.  In  response  to  public 
coounent  received  during  this 
rulemaking,  the  FBI  published  an 
ANPRM  on  November  19,  1996  (61  FR 
58799),  which  solicited  input  on  the 
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definition  of  the  term  "significant 
upgrade  or  major  modification"  as  used 
by  GALEA.  The  "significant  upgrade  or 
major  modification"  NPRM  was 
published  on  April  28.  1998  (63  FR 
23231).  The  FBI  is  currently  preparing 
a  supplemental  notice  of  proposed 
rulemaking,  which  will  define  the 
terms  "replaced"  and  "significantly 
upgraded  or  otherwise  undergone  major 
modification,"  which  when  codified 
will  amend  the  Cost  Recovery 
Regulations. 

Additionally,  GALEA  section  104 
requires  the  Attorney  General  to 
publish  a  Notice  of  Actual  and 
Maximum  Capacity  in  order  to  provide 
telecommunications  carriers  with  the 
information  they  will  need  to  meet  law 
enforcement's  future  simultaneous 
electronic  surveillance  requirements. 
For  local  exchange,  cellular,  and        ^ 
broadband  PGS.  the  FBI  published  an 
Initial  Notice  of  Capacity  on  October 
16,  1995  (60  FR  53643),  and  a  Second 
Notice  of  Capacity  on  January  14.  1997 
(62  FR  1902).  The  FBI  published  the 
Final  Notice  of  Capacity  for  local 
exchange,  cellular,  and  broadband  PCS 
on  March  12,  1998  (63  FR  12218). 
Additionally,  the  FBI  published  a 
Notice  of  Inquiry  (NOI)  in  the  Federal 
Register  on  December  18,  1998  (63  FR 
70160),  which  solicited  information  on 
and  suggestions  for  developing 
reasonable  methodologies  for 
characterizing  capacity  requirements  for 
telecommunications  services  and 
technologies  other  than  local  exchange, 
cellular,  and  broadband  PCS. 
Comments  were  due  on  February  16, 
1999.  Information  gathered  in  response 
to  the  NOI  was  used  in  publishing  the 
Further  Notice  of  Inquiry  (FNOI)  on 
June  30,  2000  (65  FR  40694).  Conmients 
were  due  August  29,  2000.  Information 
gathered  in  response  to  the  FNOI  will 
be  used  in  the  publication  of  an  Initial 
Notice  of  Capacity  for  developing 
reasonable  capacity  methodologies  for 
the  paging,  mobile  satellite,  specialized 
mobile  radio,  and  enhanced  specialized 
mobile  radio  services. 

Timetable: 

"Significant  upgrade  or  major  modification" 

ANPRM  11/19/96  (61  FR  58799) 
ANPRM  Comment  Penod  End  12/19/96 
NPRM  04/28/98  (63  FR  23231) 
NPRM  Comment  Penod  End  06/29/98 
Supplemental  NPRM  Proposing 

Definitions  10/05/01  (66  FR  50931) 
Supplemental  NPRM  Comment  Period 

End  12/04/01 
Final  Action  03/00/03 


Cost  Recovery  Rule  (Telecom.  Canriers) 

NPRM  05/10/96  (61  FR  21396) 
NPRM  Comment  Period  End  07/09/96 
Final  Rule  03/20/97  (62  FR  13307) 
Final  Rule  Effective  04/21/97 
Notice  of  Actual  and  Max.  Cap.-local  exch, 
cellular,  broadb  PCS 
Initial  Notice  10/16/95  (60  FR  53643) 
Second  Notice  01/14/97  (62  FR  1902) 
Final  Notice  03/12/98  (63  FR  12217) 
Notice  of  Actual  and  Max.  Cap.-paging, 
MSS,  SMR,  ESMR 
Notice  of  Inquiry  (Cap  Mettradology) 

12/18/98  (63  FR  70160) 
Furtfier  Notice  of  Inquiry  (Cap 

Methodology)  06/30/00  (65  FR  40694) 
Initial  Notice  of  Capacity  05/00/03 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Additional  Information:  STATUTORY 
DEADLINE  CONT:  its  authority  under 
section  107  of  GALEA  to  grant  carriers 
extensions  of  this  compliance  date.  As 
a  result  of  the  FCC's  order,  carriers 
must  now  be  in  compliance  with 
section  103  by  June  30,  2000.  If 
compliance  is  not  reasonably 
achievable  through  application  of 
available  technology,  the  carrier  may 
petition  the  FCC  for  a  section  107 
extension  of  up  to  2  years.  By 
subsequent  FCC  orders,  the  assistance 
capability  compliance  date  for  packet 
mode  communication  is  November  19, 
2001,  and  for  the  additional 
capabilities/"punchlist"  capabilities  is 
Jime  30,  2002.  Carriers  may  again 
petition  the  FCC  for  a  section  107 
extension.  Lastly,  as  a  result  of  the 
publication  of  the  Final  Notice  of 
Capacity  for  local  exchange,  cellular, 
and  broadband  PCS  carriers,  these 
carriers  must  be  in  compliance  with 
section  104  by  March  12,  2001. 

Transferred  from  RIN  1105-AA39. 

Agency  Contact:  Walter  V.  Meslar, 
Unit  Chief,  Telecommunications 
Contracts  and  Audit  Unit,  Department 
■of  Justice,  Federal  Bureau  of 
Investigation.  Suite  300,  14800 
Conference  Center  Drive,  Chantilly,  VA 
20151 
Phone:  703  814-4900 

Leslie  M.  Szwajkowski,  Unit  Chief, 

Department  of  Justice,  Federal  Bureau 

of  Investigation,  Suite  300,  14800 

Conference  Center  Drive,  Chantilly,  VA 

20151 

Phone:  703  814-4800 

Fax:  703  814-4720 

RIN:  lllO-AAOO 


Final  Rule  Stage 


1604.  IMPLEMENTATION  OF  THE 
NATIONAL  STOLEN  PASSENGER 
MOTOR  VEHICLE  INFORMATION 
SYSTEM  (NSPMVIS) 

Priority:  Other  Significant 

Legal  Authority:  49  USC  33109  to 

33111 

CFR  Citation:  28  CFR  89 

Legal  Deadline:  None 

Abstract:  The  Attorney  General  is 
required  to  establish  a  National  Stolen 
Passenger  Motor  Vehicle  Information 
System  (NSPMVIS)  pursuant  to  the 
AnU  Car  Theft  Act  of  1992  (49  U.S.C. 
33109  to  33111).  The  FBI  is 
coordinating  efforts  in  this  matter  and, 
under  delegated  authority  from  the 
Attorney  General,  the  FBI  is  issuing 
this  rule  to  establish  a  national  system 
to  verify  the  theft  status  of  major  motor 
vehicle  component  parts  and  junk  or 
salvage  vehicles.  The  system  will 
include  certain  information  about  each 
passenger  motor  vehicle  reported  to  a 
law  enforcement  agency  as  stolen  and 
not  recovered.  The  rule  provides  how 
an  individual  or  entity  may  obtain 
information  from  the  system  on 
whether  a  vehicle  or  part  is  listed  as 
stolen.  The  rule  also  provides 
verification  procedures  to  be  followed 
by  insurance  carriers  and  certain  motor 
vehicle  part  businesses.  In  order  to 
verify  the  theft  status  of  a  part  or  junk 
or  salvage  vehicle,  an  identification 
number  will  have  to  be  obtained  from 
the  part  or  vehicle. 

Timetable: 


Action 


Date  FR  Cite 


04/09/02  67  FR  17027 
06/10/02 

11/00/02 


NPRM 

NPRM  (Comment 
Period  End 

Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  (RIN  1 1 1 0- 
AAOl  has  been  transferred  from  RIN 
1105-AA44.) 

The  Criminal  Division  will  issue  a 
related  regulation  to  implement  the 
National  Motor  Vehicle  Title 
Information  System  (NMVTIS).  As    ' 
required  by  statute,  49  U.S.C.  section 
30504(a),  the  regulation  will  direct  junk 
yard  and  salvage  yard  operators  and 
insurance  carriers  to  file  monthly 
reports  with  the  operator  of  the 
NMVTIS  concerning  vehicles  in  their 
possession.  (See  RIN  1105-AA71.) 
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Agency  Contact:  Bufiy  M.  Bonafield, 
Criminal  Info  Coordination,  Department 
of  Justice,  Federal  Bureau  of 
Investigation,  GJIS  Division  Module  G- 
3,  Clarksburg,  WV  26306 
Phone:  304  625-2000 
Fax:  304  625-3875 

RIN:  1110-AAOl 


1605.  REGULATIONS  UNDER  THE 
PAM  LYCHNER  SEXUAL  OFFENDER 
TRACKING  AND  IDENTIFICATION  ACT 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  PL  104-236,  sec  9 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  Other,  Statutory. 
October  3,  1999,  The  Act  does  not 
distingxxish  between  NPRM  and  final 
regulations. 

Abstract:  The  FBI  is  issuing  regulations 
to  cany  out  the  Pam  Lychner  Sexual 
Offender  Tracking  and  Identification 
Act  of  1996.  These  regidations  include 
guidelines  as  to  the  operation  and  use 
of  the  national  sex  offender  registry 
established  by  the  FBI  and  the  notice 
to  be  provided  to  the  FBI  in  the  event 
a  registered  sex  offender  moves 
interstate.  The  Bureau  published  its 
proposed  rule  on  February  16,  1999,  at 
64  Fed  Register  7562. 

Timetable: 


Action 


DMe  FR  CHe 


NPRM  Comment 

Period  End 
Final  Action 


04/19/99 


03/00/03 


Action 


Data 


FR  Cite 


NPRM 


02/16/99  64  FR  7562 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Additional  Information:  Transferred 
from  RIN  1105-AA56. 

Agency  Contact:  Susan  R.  Davis, 
Management  Analyst,  Department  of 
Justice,  Federal  Biu«au  of  Investigation! 
GJIS  Division  MOD  G3,  1000  Custer 
Hollow  Road,  Clarksburg.  WV  26306 
Phone:  304  625-2000 

RIN:  1110-AA04 

1606.  NATIONAL  INSTANT  CRIMINAL 
BACKGROUND  CHECK  SYSTEM 

Priority:  Other  Significant 

Legal  Authority:  18  USC  922  to  925; 
5  use  605(b);  EO  12866;  EO  13132;  5 
use  804;  ... 

CFR  Citation:  28  CFR  25(b)(1);  28  CFR 
25(b)(2);  28  CFR  25(b)(3);  28  CFR 
25.9(b)(4);  28  CFR  2r  2;  ... 

Legal  Deadline:  Ot^er,  Judicial, 
October  22,  2001,  Written  comments 
regarding  proposed  rule  must  be 
submitted  on  or  before. 

Abstract:  The  Department  promulgated 
regulations  to  govern  the  National 
Instant  Criminal  Backgroimd  Check 
System  (NIGS)  in  1998  when  the  NIGS 
became  operational,  and  adopted 


amendments  which  became  effective  on 
July  3,  2001. 

In  this  proposed  rule,  the  Department 
published  for  public  comment  and 
further  consideration,  five  proposals  to 
make  additional  changes  in  the  NIGS 
regulations.  The  proposed  changes 
balance  the  legitimate  privacy  interests 
of  law-abiding  firearms  purchasers  and 
the  Department's  obligation  to  enforce 
the  Brady  Act  and  the  Gim  Control  Act 
\o  prevent  prohibited  persons  from 
purchasing  firearms. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comnient 

Period  Reopened 
NPRM  Reopened 

Comment  Period 

End 
Final  Action 


07/06«)1   66  FR  35567 
09/04A)1 

09/20/01   66  FR  48390 

10/22/01 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal, 
State,  Tribal 

Agency  Contact:  Fanny  L.  Haslebacher, 
Attorney  Advisor,  Access  Integrity 
Unit,  Department  of  Justice,  Federal 
Bureau  of  Investigation,  GJIS  Division, 
1000  Custer  Hollow  Road,  Clarksburg, 
WV  26306-0147 
Phone:  304  625-2000 

RIN:  1110-AA07 


Department  of  Justice  (DOJ) 

immigration  and  Naturalization  Service  (INS) 


Prerule  Stage 


1607.  RESTRICTING  CITIZENS  OF  . 
BANGLADESH,  INDIA,  PAKISTAN, 
AND  SRI  LANKA  FROM 
PARTiaPATION  IN  THE 
iNTERNATK>NAL-TO-lNTERNATIONAL 
(ITI)  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  8  CFR  212.1(f)(2) 

Legal  Deadline:  None 

AlSStract  This  regulatory  action  advises 
the  public  that  the  Immigration  and 
Naturalization  Service  (Service)  is 
amending  its  policy  that  allowed 
citizens  from  Bangladesh,  India, 


Pakistan,  and  Sri  Lanka  the  privilege 
to  participate  in  the  Intemational-to- 
Intemational  (ITI)  program  despite 
Service  regidations  at  title  8,  section 
212,  part  1(f)  (2)  barring  the  citizens 
of  these  coimtries  from  participation  in 
the  Transit  Without  Visa  (TWOV)  and 
m  programs.  This  notice  proposes  to 
correct  this  conflict  between  policy  and 
regulations. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 

ANPRM  Comment 
PeriodErKl 


12/00/02 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Additional  Information:  INS  No.  2157- 
01 

Agency  Contact:  Robert  F.  Hutnick, 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4064,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  616-7499 
Email:  robert.f.hutnick®usdoj.gov 

RIN:  1115-AG30 
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1608.  REVISED  GROUNDS  OF 
INADMISSIBILITY,  EXCEPTIONS,  AND 
WAA^RS  FOR  IMMIGRANTS  AND 
NONIMMIGRANTS,  AND  EXCEPTIONS 

Priority:  Other  Significant.  Major  under 
5  use  801. 

Legal  Authority:  5  USC  552;  8  USC 
1158;  8  USC  1159;  8  USC  1160;  8  USC 
1182:  8  USC  1183;  8  USC  1184;  5  USC 
552a;  8  USC  1101;  8  USC  1102;  8  USC 
1103;  8  USC  1151;  8  USC  1153;  8  USC 
1154;  8  USC  1157 

CFR  Citation:  8  CFR  103;  8  CFR  207; 
8  CFR  208;  8  CFR  210;  8  CFR  212;  ; 
8  CFR  240;  8  CFR  241;  8  CFR  245;  8 
CFR  245a;  8  CFR  249;  8  CFR  274a;  8 
CFR  299:  ... 

Legal  Deadline:  None 

Abstract:  This  rulemaking  covers 
several  grounds  of  inadmissibility 
applicable  to  those  aliens  seeking 
admission  to  the  United  States 
temporarily  or  permanently — criminal, 
security,  labor  certification,  licensure 
requirements  for  foreign  medical 
graduates  and  health  care  workers, 
failure  to  attend  a  removal  proceeding, 
firaud,  improperly  issued  immigrant 
visa,  permanent  ineligibility  for  U.S. 
citizenship  and  miscellaneous  grounds. 
It  implements  several  pieces  of 
legislation.  The  most  significant  is  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA),  signed  on  September  30.  1996. 
which  substantially  revised  most 
grounds  of  inadmissibility  under 
section  212  of  the  Act  and  the  waivers 
available  to  both  immigrants  and 
nonimmigrants. 

Separately,  INS  will  also  publish  the 
following  regulations  which  focus  on 
specific  issues  and  include  the 
following  proposed  rules:  "Medical 
Examination  Requirements  and 
Designation  of  Civil  Surgeons"  RIN 
1115-AG37.  INS  No.  2165-01;  "Consent 
to  Reapply  for  Admission  After 
Removal"  RIN  1115-AG28,  INS  No. 
2147-01;  "Waivers  of  the  2-Year 
Foreign  Residence  Requirement  for 
Certain  Exchange  Visitors"  RDM  1115- 
AG35,  INS  No.  2158-01;  "Illegal 
Entries,  Unlawful  Presence,  and 
Automatic  Voidance  of  Nonimmigrant 
Visas"  RIN  1115-AG36.  INS  No.  2166- 
01  and  "Medical  Groimds  of 
^admissibility  and  Waivers"  RIN  1115- 
AG38.  DSIS  No.2167-01. 


FR  CM* 


Action 

NPRM  01AXVD3 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  INS  No.  1413- 

92 

Consolidated  INS  Rules  1304.  RIN 

1115-ACOl;  1235.  RIN  1115-AB39; 

1232.  RDM  1115-AB45;  and  1648.  RDM 

1115-AD62. 

Agency  Contact:  Sophia  Cox, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  514-4754 

Related  RIN:  Merged  With  1115-AB39 

1115-AB45 


that  limit  the  locations  where  the  INS 
can  establish  commuter  lanes.  In 
addition,  the  proposed  rule  will 
incorporate  oUier  projects  designed  to 
enhance  border  security  and  effective 
traffic  management  at  port  of  entry. 
Finally,  the  rule  may  adjust  the  fee 
structure  in  order  to  administer  these 
projects. 
Timetalile: 


1609.  FEES  FOR  PARTICIPATION  IN 

DEDICATED  COMMUTER  LANES  AT 

SELECTED  PORTS  OF  ENTRY; 

COLLECTION  OF  FEES  UNDER  THE 

DEDICATED  COMMUTER  LANE 

PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  lioi;  8  USC 
1224;  8  USC  1225:  8  USC  1226;  8  USC 
1227;  8  USC  1228;  8  USC  1252;  8  USC 
1103;  8  USC  1201;  8  USC  1252  note; 
8  USC  1252b;  8  USC  1304;  8  USC  1356; 
8  USC  1182;  8  USC  1183 
CFR  Citation:  8  CFR  103:  8  CFR  235; 
8  CFR  286:  8  CFR  299 

Legal  Deadline:  None 

At)Stract:  These  rules  provide  for  the 
collection  of  a  fee  at  the  time  of 
application  for  participation  in  a 
Dedicated  Commuter  Lane  (DCL), 
instead  of  at  the  timp  of  approval  of 
the  application.  The  DCL  program  is  a 
pilot  project  established  at  selected 
land  border  ports  of  entry  to  expedite 
the  transborder  movement  of  eligible, 
pre-screened,  low-risk  groups  through 
designated  traffic  lanes.  The  first 
interim  rule  clarifies  the  requirements 
for  the  use  of  the  DCL  (INS  No.  1675). 
The  second  interim  rule  will  set  forth 
the  fee  required  of  participants  in  order 
to  cover  the  technological  costs  (INS 
No.  1794). 

INS  No.  2058-00  will  propose  to 
remove  restrictions  currently  in  place 


Action 


FR  CIta 


Interim  Fnai  Rule-INS  09/29/95  60  FR  50386 

No.  1675Eff. 

9/29/95;  Comment 

Period  End  11/28/95 
Interim  Final  Rule  1 1/28/95 

Comment  Period 

End 
Interim  Final  Rule  (INS  10/11/96  61  FR  53303 

1 794-96) 
Final  Action  (INS  10/16^  61  FR  53830 

1675-94)~Effective 

10/16/1996 
NPRM  (INS  2058-00)    03/00/03 
Final  Action  (INS  06/00/03 

1794-96) 
NPRM  Comment  08/00/03 

Period  End  (INS 

2058-00) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Organizations 
Government  Levels  Affected:  Federal 

Additional  Information:  INS  Nos.  1675 
and  1794-96 

Agency  Contact  Thomas  C.  Campbell, 
Assistant  Chief  Inspector,  Inspections 
Division.  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4214.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  305-9246 

RIN:  1115-AD82 

1610.  INSPECTION  OF  PERSONS 

APPLYING  FOR  ADMISSION; 

INTERNATIONAL-TO^NTERNATIONAL 

USER  FEE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  1103;  8  USC 

1356 

CFR  Citation:  8  CFR  286 

Legal  Deadline:  None 

AtMtract:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service  (Service)  regulations  to  require 
air  carriers  to  charge  and  collect  a  user 
fee  from  every  Intemational-to- 
Intemational  (ITI)  passenger  arriving  in 
the  United  States,  except  those 
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individuals  exempted  under  section 
286(e)(1)  of  the  Immigration  and 
Nationality  Act  (Act).  This  action  is 
necessary  since  the  Service  is  required 
to  inspect  all  aliens  who  are  applicants 
for  admission  or  otherwise  seeking 
admission  or  readmission  to  or  transit 
through  the  United  States. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  INS  No.  1757 

Agency  Contact:  Robert  F.  Hutnick, 
Assistant  Chief  Inspector.  Inspections 
Division.  Department  of  Justice, 
Immigration  and  Naturalization  Service. 
Room  4064,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  616-7499 
Email:  robert.f.hutnick@usdoj.gov 

RIN:  1115-AE37 

1611.  RUNG  FACTUAL  STATEMENTS 
ABOUT  AUEN  PROSTITUTES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  18  USC  2424;  PL  104- 
208 

CFR  Citation:  28  CFR  94 

Legal  Deadline:  None 

Abstract:  On  September  30.  1996.  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA)  was  enacted.  This  law  not  only 
amended  significant  portions  of  title  8 
of  the  United  States  Code,  but  also 
changed  the  provisions  of  title  18 
United  States  Code  (Crimes  and 
Criminal  Procedures).  Because  section 
325  amends  18  U.S.C.,  the  Immigration 
and  Naturalization  Service  will  publish 
an  implementing  regulation  dealing 
with  the  filing  of  statements  by 
individuals  who  keep,  maintain, 
control,  sup[>ort,  or  harbor  alien 
prostitutes. 

Timetable: 


Action 


Date  FR  Cite 


NPRM-INSNo.  1810-    12/00/02 

96 
NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  INS  No.  1810- 
96 

Agency  Contact:  Elizabeth  Coyer. 
Senior  Special  Agent.  Investigations. 
Office  of  Field  Operations.  Department 
of  Justice,  Immigration  and 
Natiiralization  Service.  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  616-3722 

RIN:  1115-AE6P 


1612.  EMPLOYMENT  VERIRCATION 
BY  EMPLOYERS  THAT  ARE 
MEMBERS  OF  A  MULTI-EMPLOYER 
ASSOCIATION 

Priority:  Other  Significant 

Legal  Authority:  8  USC  I324a;  PL  104- 
208 

CFR  Citation:  8  CFR  274a 

Legal  Deadline:  None 

Abstract:  This  proposed  action  clarifies 
when  an  employer,  that  is  a  member 
of  a  multi-employer  association 
employing  an  individual  under  a 
collective  bargaining  agreement  entered 
into  between  one  or  more  employee 
organizations  and  the  multi-employer 
association,  may  rely  upon  an 
Employment  Eligibility  Verification 
Form  (Form  1-9)  completed  for  the 
individual  by  a  previous  employer  that 
is  a  member  of  the  same  multi- 
employer association. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


01/00/03 
03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Infornurtlon:  Re  INS  No. 
1817-96;  PL  104-208.  title  4 

Agency  Contact:  Marguerite  Przbylski 
Kleczek.  Attorney.  Office  of  General 
Counsel,  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
Room  6100.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  514-2895 

RIN:  1115-AE67 


1613.  USE  OF  PAROLE  FOR 
HUMANITARIAN  REASONS  OR 
SIGNIHCANT  PUBLIC  BENEFIT 

Priority:  Substantive.  Nonsignificant 

l-egal  Authority:  8  USC  1182 

CFR  Citation:  8  CFR  212 

l.egal  Deadline:  NPRM.  Statutory. 
September  11.  1997. 

Abstract:  Changes  to  the  current 
regulations  are  necessitated  by  section 
602  of  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996.  This  section  has  reworded  certain 
parole  authority  by  stipulating  parole 
on  a  case-by-case  basis  for  urgent 
himianitarian  reasons  or  significant 
public  benefit.  ' 

Timetable: 


Action 


Date 


FR  Cite 


NPRM-INSNo.  1840-    03/00/03 

97 
NPRM  Comment  05/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Additional  Information:  INS  No.  1840- 
97 

See  also  RIN  1115-AF53  (INS  No.  2004- 
99):  This  interim  final  rule  published 
on  December  28,  2000,  amended  the 
regulations  concerning  the  authority  to 
grant  the  parole  of  aliens  from  Service 
custody  by  specifically  identifying  the 
scope  of  that  authority  to  include  the 
Commissioner,  the  Deputy 
Commissioner,  the  Executive  Associate 
Commissioner  for  Field  Operations,  and 
Regional  Directors.  This  action  was 
taken  to  clarify  which  individuals  are 
authorized  by  the  Attorney  General, 
acting  through  the  Commissioner,  to 
grant  parole  from  Service  custody. 

Agency  Contact  Keimeth  Leutbecker. 
Director.  Parole  and  Humanitarian 
Assistance  Branch,  Office  of 
International  Affairs.  Department  of 
Justice,  Immigration  and  Naturalization 
Service.  Attn:  ULLICO  Bldg.  Third 
Floor.  Ill  Massachusetts  Avenue  NW. 
Washington.  DC  20001 
Phone:  202  305-2670 

Related  RIN:  Related  To  1115-AF53 

RIN:  1115-AE68 
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1614.  CERTinCATION  OF  CERTAIN 
HEALTH  CARE  WORKERS 

Priority:  Other  Significant 

Legal  Auttwrlty:  8  USC  1182(a)(5):  PL 

104-208 

CFR  Citation:  8  CFR  204:  8  CFR  212: 
8  CFR  214.2:  8  CFR  245:  8  CFR  248 

Legal  Deadline:  Other.  Statutory, 
January  19.  2001.  Abraham  v.  Reno 
(D.D.C.}. 

Abstract  On  September  30,  1996,  the 
President  signed  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996.  Section  343  prohibits  the 
entry  of  any  alien  who  seeks  to  enter 
the  U.S.  for  the  purpose  of  performing 
labor  as  a  health  care  worker  {other 
than  a  physician)  without  a  certificate 
as  to  the  alien's  qualifications  and 
English  ability  from  the  Commission  on 
Graduates  of  Foreign  Nursing  Schools 
(CGFNS)  or  an  equivalent  independent 
organization  approved  by  the  Attorney 
General. 

The  Service  published  an  interim  rule 
(INS  1879-97)  to  address  shortages  in 
the  occupations  of  nursing  and 
occupational  therapy  on  October  14. 

1998.  In  addition,  the  Service  issued 
a  second  interim  rule  on  April  30, 

1999,  to  grant  CGFNS  authorization  to 
issue  certificates  to  foreign  health  care 
workers  in  the  occupations  of 
occupational  therapy  and  physical 
therapy.  This  rule  also  granted  the 
Foreign  Credentialing  Commission  on 
Phvsical  Therapy  the  authority  to  issue 
certificates  to  foreign-trained  physical 
therapists.  The  second  interim  rule 
(INS  1979-99)  was  published  under  RIN 
1115-AF43  and  now  is  consolidated 
with  this  Unified  Agenda  of  Federal 
Regulations  entry.  A  third  interim  rule 
(INS  2089-00)  was  published  on 
January  16,  2001.  to  address 
certification  requirements  for  Speech 
Language  Pathologists,  Audiologists, 
Medical  Technologists,  and  Physician 
Assistants. 

The  Service  will  be  publishing  a 
proposed  rule  (INS  2089-02)  to  fully 
implement  section  343,  including 
solicitation  of  public  comments  on  the 
requirements  relating  to  the  designation 
of  covered  health  care  occupations,  the 
procedures  and  requirements  for 
certifying  organizations,  the  content  of 
the  certificates,  and  the  process  for 
presentation  of  the  certificates. 


Timetable: 


Action 


FR  CM* 


10/14/98  63  FR  55007 

12/14/98 

02/11/99 

04/30^  64  FR  23374 
06/291/99 


06/29/99 

01/16/01   66  FR  3440 
03/19/01 

03/19/01 

12/0OAD2 


Interim  Final  Rule-IMS 

1879 
Intenm  Final  Rule 

Etfective-INS1879 
Interim  Final  Rule 

Comnrient  Period 

End-INS  1879 
Interim  Final  Rule-INS 

1979-99 
Interim  Final  Rule 

Comment  Period 

End-INS  1979-99 
Interim  Final  Rule 

Effective-INS1979- 

99 
Interim  Final  Rule-INS 

2089-00 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

EHective-INS2089- 

00 
NPRM-INS  No  2080- 

02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Molly  Johnson, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service. 
Room  3214.  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  616-7435 

RIN:  1115-AE73 

1615.  SPECIAL  IMMIGRANT  JUVENILE 

PETITIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  8  USC  1103:  8  CFR 

2 

CFR  Citation:  8  CFR  204 

Legal  Deadline:  None 

Abstract:  The  Service  proposes  to 
amend  its  regulations  to  add  eligibility 
and  consent  requirements  for  approvals 
of  special  immigrant  juvenile  petitions 
(Form  1-360).  The  proposed  rule  would 
require  petitioners  for  special 
immigrant  juvenile  classification  to 
demonstrate  that  a  dependency  order 
relating  to  the  juvenile  beneficiary 
(juvenile)  was  granted  on  accoimt  of 
abuse,  neglect,  or  abandonment  and 
establish  that  a  court  has  determined 
that  the  fuvenile  should  not  be  returned 
to  the  home  country.  The  proposed  rule 


would  also  provide  that  a  dependency 
order  may  not  serve  as  a  precondition 
to  the  approval  of  the  petition  unless 
the  Attorney  General  gives  his  express 
consent.  These  changes  are  necessary 
to  conform  the  regulations  to  the 
statutory  eligibility  changes  made  by 
the  Departments  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1998 
(the  Appropriations  Act  of  1998). 

Tlmelabla: 


Action 


Ctato         FR  Gila 


NPRM  12AXV02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitias  Affected:  No 
Government  Levels  Affected:  None 
Additional  Information:  INS  No.  1948- 

98 

Agency  Contact:  Emily  C.  Frazelle. 

Program  Analyst,  Adjudications 

Division,  Department  of  Justice, 

Immigration  and  Naturalization  Service, 

Room  3040,  425  I  Street  NW, 

Washington,  DC  20536 

Phone:  202  514-0717 

Email:  emily.frazelle@usdoj.gov 

Pearl  Chang,  Branch  Chief, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  616-7440 

RIN:  1115-AFll 

1616.  IMMIGRANT  AND 

NONIMMIGRANT;  REUGIOUS  . 

WORKERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  8  USC  ilOl;  8  USC 
1103;  8  USC  1151;  8  USC  1153;  8  USC 
1154:  8  USC  1182;  8  USC  1186a;  8  USC 
1255:  8  CFR  2 

CFR  Citation:  8  CFR  204 

Legal  Deadline:  None 

Abstract:  On  June  8,  1995.  at  60  FR 
29751.  INS  published  a  final  rule  that 
provided  that  all  persons,  other  than 
ministers,  immigrating  to  the  U.S.  as 
religious  workers  must  immigrate  or 
adjust  status  to  permanent  residence 
before  October  1.  1997.  By  statute  this 
special  immigrant  category  for  religious 
workers  expired  on  October  1,  2000. 
Congress  has  extended  the  category 
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Proposed  Rule  Stage 


again  for  an  additional  3  years,  until 
October  1,  2003.  This  regulation  will 
implement  the  extension  of  this 
category  and  modify  qualifying 
employment  experience  requirements 
for  those  persons  affected  by  this 
provision  of  immigration  regulations.  In 
order  to  maintiiin  consistency  in  the 
adjudication  of  nonimmigrant  and 
special  immigrant  religious  worker 
classifications,  the  nonimmigrant 
religious  workers  classification  will, 
where  appropriate,  reflect  the  special 
immigration  religious  worker  changes. 


Action 


FR  CMa 


Action 


FR  Cite 


NPRM-INS  No.  1436-    12/00/02 

94 
NPRM  Comment  02/0GA)3 

Period  End 

Regulatory  FlaxMllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govsmment  Levsis  Affected:  None 

Additional  Information:  INS  No.  1436- 
94 

Agency  Contact:  Irene  Hoffinan, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Natiiralization  Service, 
Room  3214,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  616-7435 

RIN:  1115-AF12 

1617.  DOCUMENTARY 
REQUIREMENTS  FOR  RETURNING 
RESIDENTS 

Priority:  Other  Significant 

Legal  Auttwrity:  8  USC  llOi;  8  USC 
1103;  8  USC  1181;  8  USC  1182;  8  USC 
1203;  8  USC  1225;  8  USC  1257 

CFR  Citation:  8  CFR  211 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  to  amend 
INS  regidations  to  specify  how  an  alien 
admitted  for  permanent  residence,  on 
returning  to  the  United  States,  may 
prove  that  he  or  she  is  not  to  be 
considered  an  applicant  for  admission. 
This  rule  is  necessary  to  implement 
section  101(a)(13)(C)  of  the  Act  and  to 
clarify  the  responsibility  for  carriers 
who  transport  to  the  United  States 
aliens  who  claim  to  be  to  be  returning 
residents.  This  rule  will  ensure  that 
aliens  who  present  themselves  as 
lawful  permanent  residents  are 
properly  documented  as  such. 


NPRM-INS  No.  1932-    12/0(V02 

98 
NPRMContmem  02/0(V03 

Period  End 

ReguMory  Flexibility  Analysis 
Requlrsd:No 

SmaH  EntMss  Affedad:  No 

Govsmment  Levels  Aftodsd:  None 

Additional  Information:  INS  No.  1932- 
98. 

Agency  Contact:  Michael  D.  Jones, 
Acting  Director,  National  Fines  Office 
of  Inspections,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Suite  425,  1525  Wilson  Boulevard, 
Arlington,  VA  22209 
Phone:  202  305-7018 

RIN:  1115-AF26 

1618.  DISMISSAL  OF  ASYLUM 
APPLICATION  FOR  UNEXCUSED 
FAILURE  TO  APPEAR  AND  EFFECT 
ON  ELIGIBIUTY  FOR  EMPLOYMENT 
AUTHORIZATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1103;  8  USC 
1158;  8  USC  1226;  8  USC  1252;  8  USC 
1282;  8  CFR  2;  8  USC  1101;  8  USC 
1329a 

CFR  Citation:  8  CFR  208;  8  CFR  274a 

Legal  Deadline:  None 

Abstract:  On  December  6,  2000,  the 
Service  published  a  final  rule  to 
implement  the  asylum  provisions  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA).  This  rule  propKjses  to  amend 
the  current  rule  to  clarify  that  dismissal 
of  an  asylimi  application  will  result  in 
ineligibility  for  asylum-based 
employment  authorization. 

ThnetaMa: 


Action 


FR  CM* 


NPRM  01AXV03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2011- 
99 

Agency  Contact:  Joanna  Ruppel, 
Supervisor  for  Asylum  Operations, 


International  Affairs,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  3rd  Floor,  111  Massachusetts 
Avenue  NW,  Washington,  DC  20536 
Phone:  202  305-2663 

RIN:  1115-AF38 


1619.  SPECIAL  IMMIGRANT  STATUS 
FOR  CERTAIN  NATO  CIVILIAN 
EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

Legal  AutlMrity:  8  USC  iioi;  8  USC 
1103;  8  USC  1151;  8  USC  1153;  8  USC 
1154 

CFR  Citation:  8  CFR  204;  8  CFR  214; 
8  CFR  245;  8  CFR  274 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Natiiralization  Service 
regulations  by  establishing  procedures 
for  certain  North  Atlantic  Treaty 
Organization  (NATO)  civilian 
employees  and  their  family  members  to 
receive  special  immigrant  status  in  the 
U.S.  and  become  lawful  permanent 
residents  of  this  country.  This  rule  also 
offers  nonimmigrant  status  to  any 
parent  or  child  of  a  NATO  civilian 
employee  who  has  been  granted  special 
immigrant  status.  This  rule  is  intended 
to  ensure  the  qualifying  NATO 
employees  and  their  family  members 
are  aweuB  of  their  opportunity  to 
acquire  special  immigrant  status  and 
adjustment  of  status  or  otherwise  obtain 
corresponding  nonimmigrant  status. 

Timetable: 


Action 


FR  am 


NPRM  12AXV02 

NPRM  Commenl  02AXV03 

Period  End 

Regulatory  Flexibility  Analyala 
ftequhed:  No 

Small  EntWea  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1984- 

99 

Agency  Contact  Donna  Crump, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  353-8177 

RIN:  1115-AF44 
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1620.  COHTRACTS  WITH 
TRANSPORTATKXI  LINES 

Priority:  Substantive,  Nonsignificant 
Lagri  AuttMTlty:  8  USC  1103;  8  USC 
1228 

CFR  Citation:  8  CFR  233 
Legal  DaadHna:  None 
Abstract:  This  rule  proposes  to  amend 
INS  regulations  by  providing  signature 
authority  for  forms  1-420.  Agreement 
Between  Transportation  Line  and  the 
U.S.,  1-425.  Agreement  (Pre-Inspection) 
Between  Transportation  Line  and  the 
U.S.  (At  Places  Outside  U.S.),  and  I- 
426,  Immediate  and  Continuous  Transit 
Agreement  Between  a  Transport  Line  & 
U.S.,  to  the  Commissioner  or  his 
delegated  representative.  This  change  is 
required  by  section  308  of  IIRIRA 
which  amended  section  233  (a)  of  the 
I&NA  by  requiring  carriers  transporting 
aliens  to  the  U.S.  from  all  "foreign 
territory  and  adjacent  islands"  to  enter 
into  a  contract  with  the  U.S.  prior  to 
transportation  of  such  aliens.  Another 
change  is  to  remove  the  signature 
authority  of  the  Associate 
Conunissioner  for  Examinations  for  the 
aforementioned  Agreements  because 
the  position  was  abolished. 


CFR  Citation:  8  CFR  245 
Legal  Deadline:  None 
Alwtract:  This  interim  rule  specifies 
what  effect  an  alien's  arrival  in  the 
United  States  at  a  place  other  than  an 
open  port  of  entry  will  have  on  the 
alien's  ability  to  obtain  permanent 
residence  under  section  1  of  the  Cuban 
Adjustment  Act  of  1966,  as  amended. 
This  rule  is  necessary  to  establish 
uniform  nUes  relating  to  both  the 
alien's  eligibility  for  this  relief  and  to 
the  proper  exercise  of  the  discretion  to 
grant  or  deny  this  relief. 

Xlmetabla: 


Action 


FR  Cite 


NPRM  12WV02 

NPRM  Comment  02AXV03 

Period  End 

Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Suzy  Nguyen, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-4754 


Action 


FR  CHa        RIN:  1115-AF48 


NPRM  02mm 

NPRM  Comment  04/0(y03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1994- 
99 

Agency  Contact:  Robert  F.  Hutnick, 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4064,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  616-7499 
Email:  robert.f.hutnick@usdoj.gov 

RIN:  1115-AF46 

1621.  ADJUSTMENT  OF  STATUS 
UNDER  THE  1966  CUBAN 
ADJUSTMENT  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  llOl:  8  USC 
1103;  8  USC  1182;  8  USC  1255;  PL  105- 
100,  sec  202;  ... 


1622.  INADMISSIBILITY  TO  ENTER 
THE  UNITED  STATES  FOR  FORMER 
U.S.  CITIZENS  WHO  RENOUNCED 
CITIZENSHIP  TO  AVOID  TAXATION 

Priority:  Other  Significant 

Legal  Authority:  8  USC  ll82(a)(10);  PL 
104-208 

CFR  Citation:  8  CFR  212 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  by  establishing  procedures 
to  be  followed  by  Service  personnel 
and  Department  of  State  personnel  in 
determining  whether  or  not  an 
expatriate  alien  is  inadmissible  to  the 
United  States  under  section 
212(a)(10)(E)  of  the  Immigration  and 
Nationality  Act.  This  ground  of 
inadmissibility  relates  to  former  U.S. 
citizens  who  renounced  U.S. 
citizenship  on  or  after  September  30, 
1996,  and  the  Attorney  General  has 
determined  that  such  renunciation  was 
done  for  the  purpose  of  avoiding 
taxation  by  the  United  States. 


Proposed  Rule  Stage 


Action P1>  FR  CW> 

NPRM  02/00/03 

NPRM  Comment  04/00/03 

Period  End 

Regulatory  FlexIbiHty  Analysis 
Itoqulrsd:  No 

Small  Entltlas  Affected:  No 

Govamment  Levels  Affected:  None 

Additional  Infbnnatlon:  INS  No.  2039- 
99 

Agency  Contact:  Sophia  Cox, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  1  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-4754 

RIN:  1115-AF69 

1623.  ESTABLISHMENT  OF  FEE  FOR 
PROCESSING  GENEALOGICAL 
RESEARCH  REQUESTS  FOR  INS 
RECORDS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103;  8  USC 
1103:  8  USC  1201;  8  USC  1252;  8  USC 
1252b 

CFR  Citation:  8  CFR  103;  8  CFR  299 

Legal  Deadline:  None 

Abstract:  Under  the  Freedom  of 
Information  Act  and  Privacy  Act  the 
Immigration  and  Naturalization  Service 
(Service)  processes  all  requests  for 
Service  records  including  historical  and 
genealogical  records.  This  rule  proposes 
to  amend  the  Service's  regulations  by 
establishing  the  Historical  Records 
Services  (HRS)  Program  to  process 
requests  for  the  Service's  historical 
records.  The  Service  will  charge  a  fee 
to  recover  the  cost  of  searching, 
locating,  retrieving,  copying,  reviewing, 
and  mailing  these  records  to  the 
requester.  The  HRS  program  is 
necessary  jo  provide  a  more  timely 
response  to  requests  for  genealogical 
and  historical  records. 

TlmetaMa: 


Action 


FR  cn* 


NPRM  12/00«)2 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
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Additional  Information:  INS  No.  2074- 
00 

Agency  Contact:  Marian  L.  Smith, 
Historian,  Office  of  Files  and  Forms 
Management,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  1100,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-2837 
Fax:  202  305-8251 

RIN:  1115-AF88 


1624.  INTERCOUNTRY  ADOPTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  iioi;  8  USC 
1103;  8  USC  1151;  8  USC  1153;  8  USC 
1154;  8  USC  1182;  8  USC  1186a;  8  USC 
1255;  8  USC  1641;  8  CFR  2 

CFR  Citation:  8  CFR  204 

Legal  Deadline:  None 

Abstract:  The  Immigration  and 
Naturalization  Service  (Service) 
proposes  to  amend  its  regulations 
regarding  the  immigration  t>f  children 
of  foreign  states  adopted  by  United 
States  citizens.  The  proposed  rule 
would  establish  a  new  definition  of 
child  to  include  children  adopted  from 
countries  which  have  implemented  the 
Hague  Convention  on  Protection  of 
Children  and  Co-operation  in  Respect 
of  Intercoimtry  Adoption  (Convention). 
The  proposed  rule  woidd  also  change 
evidentiary  requirements  for  the 
immigration  of  adopted  children  to 
state  that  a  certificate  of  adoption  or 
custody  issued  by  the  Secretary  of  State 
of  the  United  States  is  conclusive 
evidence  of  the  relationship  between  an 
adoptive  parent  and  the  adoptive  child. 
These  changes  are  necessary  to  conform 
the  regulations  to  the  Intercountry 
Adoption  Act  of  2000(L\A)  (Pub.  L. 
106-279). 

The  proposed  rule  would  also  make 
other  technical  changes. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  01/00A)3 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2098- 
00:  The  legal  deadline  for  this 


rulemaking  is  1  year  from 
implementation  of  the  Hague 
Convention  on  Protection  of  Children 
and  Co-operation  in  Respect  of 
Intercountry  Adoption. 

Agency  Contact:  Elizabeth  N.  Lee, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Natxiralization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  307-2353 
Email:  elizabeth.n.leedusdoj.gov 

RIN:  1115-AF96 

1625.  WAIVER  OF  FEES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1201;  8  USC  1252;  8  USC  1252(b);  8 
USC  1252(note);  8  USC  1304;  8  USC 
1356 

CFR  Citation:  8  CFR  103;  8  CFR  244 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  to  amend 
the  INS  regulations  concerning  the 
adjudication  of  requests  for  fee  waivers 
filed  by  applicants  for  Service  benefits 
pursuant  to  8  CFR  103.7(c).  This 
applies  to  a  waiver  of  fees  by  an 
immigration  judge  for  benefit 
applications,  petitions,  appeals, 
motions,  or  requests  in  any  case  when 
an  alien  substantiates  that  they  cannot 
pay  the  fee.  When  implemented,  this 
rule  will  facilitate  the  adjudication  of 
these  requests.  This  rule  also  proposes 
to  amend  8  CFR  244.20,  which  is  a 
waiver  of  fees  for  Temporary  Protected 
Status  (IPS)  applicants,  for  the  same 
reasons  as  stated  in  8  CFR  103.7(c).  The 
rule  will  also  be  implemented  in 
conjimction  with  the  new  Form  1-912, 
Request  for  Fee  Waiver  Form. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  03/00/03 

NPRM  Comnrient  05/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  2091- 
00 

Agency  Contact:  Ir<  ae  Hoffrnan, 
Adjudications  Officer,  Adjudications 


Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536  - 

Phone:  202  616-7435 

RIN:  1115-AG02 


1626.  ADOPTION  OF  SIBUNGS, 
ADOPTED  AUEN  CHILDREN  LESS 
THAN  18  YEARS  OF  AGE 
CONSIDERED  A  "CHILD" 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-139;  8  USC 
1103;  8  CFR  2 

CFR  Citation:  8  CFR  204 

Legal  Deadlirte:  None 

At>Stract:  This  proposed  rule  changes 
the  definition  of  an  adopted  "child"  or 
"orphan"  frtim  16  years  old  to  18  years 
old  in  cases  where  the  alien  has  a 
younger  sibling,  imder  the  age  of  16, 
who  is  also  the  subject  of  an  orphan 
petition  held  by  the  same  U.S.  citizen 
or  lawful  permanent  resident.  The 
change  is  necessary  to  conform  the 
regulations  to  the  statutory  eligibility 
changes  made  by  Public  Law  106-139. 
This  change  allows  natural  siblings, 
who  might  otherwise  be  separated,  to 
be  adopted  together  into  the  family  of 
a  citizen  or  lawful  permanent  resident 
of  the  United  States. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


12/00/02 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2110- 
01 

Agency  Contact:  Elizabeth  N.  Lee, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  307-2353 
Email:  elizabeth.n.lee@usdoj.gov 

RIN:  1115-AG04 
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1627.  ADJUSTMENT  TO  LAWFUL 
RESIDENT  STATUS  OF  CERTAIN 
CLASS  ACTION  PARTICIPANTS  WHO 
ENTERED  BEFORE  JANUARY  1,  1982, 
UNDER  THE  LEGAL  IMMIGRATION 
AND  FAMILY  EQUITY  ACT  (UFE  ACT) 

Priority:  Other  Significant 

Legal  Authority:  8  USC  lioi:  8  USC 
1103;  8  USC  1255a:  8  USC  1225a  note 

CFR  Citation:  8  CFR  245a 

Legal  Deadlina:  None 

Abstract:  This  interim  rule  (INS  No. 
2115-01)  implements  section  1104  of 
the  Legal  Immigration  Family  Equity 
Act  (UFE  Act)  and  UFE  Act 
Amendments  pertaining  to  adjustment 
of  status  of  certain  class  action 
participants  (specifically,  Catholic 
Social  Services  v.  Meese  (CSS).  509 
U.S.  43  (1993),  League  of  United  Latin 
American  Citizens  v.  INS  (LULAC).  509 
U.S.  43  (1993).  and  Zambrano  v.  INS, 
509  U.S.  918  (1993)  class  applicants) 
who  entered  before  January  1,  1982,  to 
that  of  person  admitted  for  lawful 
residence.  This  rule  establishes 
procedures  for  a  1-year  application 
period  to  allow  CSS.  LULAC,  and 
Zambrano  class  applicants  to  apply  for 
adjustment  of  status  to  that  of  lawful 
permanent  residence. 

INS  No.  2145-01  proposes  to  amend  the 
Service's  regulations  by  establishing 
procedures  to  apply  for  Family  Unity 
benefits  for  certain  spouses  and 
uimiarried  children  of  aliens  who 
adjusted  to  lawful  permanent  resident 
(LPR)  status  pursuant  to  section  1104 
of  the  Legal  Immigration  Family  Equity 
(LIFE)  Act  —  known  as  the  LIFE 
Legalization  provision.  It  applies  to 
those  persons  who  are  no  longer 
present  in  the  United  States  to  allow 
them  to  apply  for  Family  Unity  benefits 
pursuant  to  section  1504  of  the  LIFE 
Act  Amendments.  This  rule  also 
establishes  procedures  for  certain 
spouses  and  unmarried  children  who 
previously  were  granted  Family  Unity 
benefits  pursuant  to  section  1504  of  the 
LIFE  Act  Amendments  to  apply  for  an 
extension  of  .their  Family  Unity 
benefits.  This  rule  is  necessary  to 
ensure  that  those  aliens  eligible  to 
apply  for,  and  extend.  Family  Unity 
benefits  under  the  provisions  of  the 
LIFE  Act  Amendments  are  able  to  do 
so  in  a  timely  manner. 


Proposed  Rule  Stage 


Timetable: 


Timatabla: 


Action 

DM* 

FR  Cite 

Interim  Final  Rule-INS  06/01/01 

66  FR  29661 

No.  2115  Life 

Legalization 

Interim  Final  Rule 

07/31/01 

Comment  Period 

End 

Notice 

08/29/01 

66  FR  45694 

Final  Action-INS  No. 

06/04/02 

67  FR  38341 

2115-01 

Final  Action  Eftectrve 

06/04/02 

NPRM-INS2145 

12/00/02 

Family  Unity 

Benefits 

NPRM  Comment 

02AXy03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 
Additional  Information:  INS  No.  2115- 

01 

INS  No.  2145-01 

Agency  Contact:  Suzy  Nguyen, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-4754 

RIN:  1115-AG06 

1628.  PROCEDURES  FOR  CHECKING 
JUVENILE  CRIMINAL  RECORDS  AND 
SUBMITTING  RNGERPRINTS  OF 
THAT  ADOmONAL  CLASS  OF  AUENS 
INELIGIBLE  FOR  FAMILY  UNITY 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  18  USC  5031 
CFR  Citation:  8  CFR  236 
Legal  Deadline:  None 

Abstract:  This  rule  describes 
procedures  necessary  for  INS  Service 
Centers,  District  Offices,  and 
Application  Support  Centers  to  follow 
when  checking  juvenile  criminal 
records  and  fingerprints  of  aliens  who 
committed  a  specific  act  of  juvenile 
delinquency  that,  if  committed  by  an 
adult,  would  be  classified  as  a  felony 
"crime  of  violence  against  another 
individual."  Section  383  of  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA) 
provides  that  aliens  who  committed  a 
specific  act  of  juvenile  delinquency,  as 
defined  in  18  U.S.C.  5031,  are  ineligible 
for  benefits  under  the  Family  Unity 
Program. 


Action 


FR  Cite 


NPRM  06«XV03 

NPRI^  Comment  08/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  INS  No.  2116- 

01 

Agency  Contact:  Elizabeth  N.  Lee, 

Adjudications  Officer,  Adjudications 

Division,  Department  of  Justice, 

Immigration  and  Naturalization  Service, 

Room  3214,  425  I  Street  NW, 

Washington,  DC  20536 

Phone:  202  307-2353 

Email:  elizabeth.n.lee©usdoj.gov 

RIN:  1115-AG07 


1629.  ADJUSTMENT  OF  STATUS 
UNDER  SECTION  245(K) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-119 

CFR  Citation:  9  CFR  245 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  amending 
Service  regulations  for  persons  using 
section  245(k)  of  the  Immigration  and 
Nationality  Act  to  adjust  status  to  that 
of  lawful  permanent  resident  (LPR). 
Section  245(k)  of  the  Act  allows  an 
alien  with  an  approved  employment- 
based  petition  to  adjust  status  to  LPR 
despite  violations  of  status  if  those 
violations  have  lasted  no  longer  than 
180  days  since  the  alien's  last  entry. 
This  rule  proposes  eligibility  criteria 
and  adjustment  procedures  for  persons 
wishing  to  use  this  section  of  the  Act 
to  become  an  LPR  without  leaving  the 
United  States. 

Tlmetabla:  ' 


Action 


Date 


FR  Cite 


NPRM  01/OOA)3 

NPRM  Comment  03A)0/D3 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2120- 

01 

Agency  Conlacl:  Michael  Valverde, 

Adjudications  Officer.  Adjudications 
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Division,  Department  of  Justice, 

Immigration  and  Naturalization  Service, 

Room  3214,  425  I  Street  NW, 

Washington,  DC  20536 

Phone:  202  514-2763 

Email:  michael.valverde@usdoj.gov 

RIN:  1115-AGlO 

1630.  IMPLEMENTATION  OF  THE 
AMERICAN  COMPETITIVENESS  AND 
WORKFORCE  IMPROVEMENT  ACT  OF 
1998  (ACWIA).  THE  AMERICAN 
COMPETITIVENESS  IN  THE  TWENTY- 
HRST  CENTURY  ACT  OF  2000  (AC21), 
AND  OTHER  RELATED  BILLS 

Priority:  Other  Significant 

Legal  Auttiority:  8  USC  llOl;  8  USC 
1103;  8  USC  1182;  8  USC  1184;  8  USC 
1186a;  8  USC  1187;  8  USC  1221;  8  USC 
1255;  ... 

CFR  Citation:  8  CFR  103;  8  CFR  202; 
8  CFR  212;  8  CFR  214;  8  CFR  245;  ... 

Legal  Deadline:  None 

Abstract:  The  American 
Competitiveness  in  the  21st  Century 
Act,  Public  Law  106-313,  was  enacted 
on  October  17,  2000,  along  with  two 
bills,  the  Visa  Waiver  Permanent 
Program  Act,  Public  Law  106-311,  and 
a  bill  to  increase  the  fee  for  certain  H- 
IB  petitions.  An  earlier  piece  of 
legislation,  the  American 
Competitiveness  and  Workforce 
Improvement  Act  (ACWIA),  Public  Law 
105-277,  was  enacted  to  place  certain 
conditions  on  the  employment  of  H-lB 
workers.  Together,  these  bills  make 
significant  changes  to  the  H-lB 
classification.  Public  Law  106-313 
increases  the  numerical  H-lB  cap  to 
195.000  for  FY  2000-2002  and  the 
percentage  of  the  fees  that  INS  receives 
to  4  percent.  It  exempts  certain  aliens 
from  the  numerical  cap,  provides  for 
the  "portability"  of  employment 
authorization,  and  in  certain 
circumstances  extensions  of  stay  for 
certain  aliens  who  have  permanent 
residence  applications  pending.  Public 
Law  105-277  imposes  penalties  for 
employers  violating  certain 
representations  and  prohibits  retaliation 
against  H-lB  workers  who  disclose 
these  violations.  This  regulation 
clarifies  several  interpretive  questions 
raised  by  the  bills  and  ensiires  INS 
practice  is  consistent  with  these  laws. 

Tbnotable: 


Action 


Date  FR  Cite 


NPPM 


12/00/02 


Action 


Date         FR  Cite 


NPRMConrHnent  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  rule  (RIN 
1115-AF40)  that  implemented  the 
American  Competitiveness  and 
Workforce  Improvement  Act  (ACWIA) 
was  merged  into  the  INS  rule  (RIN 
1115-AGll)  because  three  additional 
pieces  of  legislation  relating  to  H-lB 
classification  became  law  while  rule 
AF40  was  being  reviewed  by  the 
Department  of  Justice.  ACWIA 
increased  the  numerical  cap  on  H-lB 
nonimmigrant  aliens;  required  certain 
dependent  employers  to  make 
additional  attestations  to  the 
Department  of  Labor  (DOL);  increased 
the  penalties  for  employers  who  have 
been  found  to  be  in  violation  of  DOL's 
rules;  and  created  a  "whistleblower" 
clause  to  protect  H-lB  workers  who 
filed  complaints  against  their  employer. 

In  1190-AA48,  the  Civil  Rights 
Division,  in  cooperation  with  DOL,  will 
implement  in  the  Justice  Department's 
regulations  the  ACWIA  "failure  to 
select"  protections  —  codified  in  the 
Immigration  and  Nationality  Act  at 
section  212(n)(5)  —  by  establishing  a 
process  under  which  United  States 
workers  may  file  complaints  against 
employers  for  den)di^  them 
employment  opportimities  by 
improperly  hiring  temporary  foreign 
professionals  on  H-lB  visas.  Under  that 
process,  the  Attorney  General  is  to 
receive  and  review  these  complaints 
and  then  —  where  there  is  reasonable 
cause  to  believe  a  complainant's 
allegations  —  initiate  binding 
arbitration  proceedings  through  Federal 
Mediation  and  Conciliation  Service. 

Agency  Contact:  Irene  Hoffinan, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  616-7435 

Deborah  Misir,  Attorney,  Office  of 
General  Counsel,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW,  Washington,  DC  20536 
Phone:  202  307-6596 

RIN:  1115-AGll 


1631.  CONSTRUCTION  WORK  AND 
THE  B  NONIMMIGRANT  VISA 
CLASSIRCATION 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  Not  Yet  Determined 

CFR  Citation:  8  CFR  214 

Legal  Deadline:  None 

Abstract:  The  INS  has  solicited 
comments  from  the  public  on  the  issue 
of  aliens  admitted  to  the  U.S.  as  B 
npnimmigrant  visitors  whose  intent  is 
to  engage  in  construction  work  during 
the  alien's  stay.  In  particular  the 
Service  is  exploring  the  feasibility  of 
defining  the  term  construction  as  it^ 
relates  to  B  nonimmigrant  visitors.  A 
standard  definition  of  construction  may 
assist  both  the  public  and  the  Service 
in  determining  if  an  alien  admitted  as 
a  B  nonimmigrant  visitor  may  engage 
in  construction  during  his  or  her  period 
of  authorized  stay.  The  Immigration 
and  Natiiralization  Service  is 
considering  a  rulemaking  on  this 
subject. 

Timetable: 


Action 


Date  FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


09/19/01   66  FR  48223 
11/19/01 

01/00/03 


Regulatory  Flexit>iiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2126- 
01 

Agency  Contact:  Craig  S.  Howie, 
Senior  Adjudications  Officer, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  3040,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  616-7867 
Fax:  202  514-0198 
Email:  craig.s.howie@usdoj.gov 

RIN:  1115-AG15 


1632.  ADJUSTMENT  OF  FEES  FOR 
DEDTCATED  COMMUTER  LANES  AND 
SECURE  ELECTROMC  NETWORK 
FOR  TRAVELERS'  RAPID  INSPECTION 
(SENTRI)  PROGRAMS  AT  LAND 
BORDER  PORTS  OF  ENTRY 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1201;  ... 
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CFR  Citation:  8  CFR  103 
Lagal  Daadllne:  None 
Abatract:  This  nile  proposes  to  adjust 
the  fees  for  the  Land  Border  Inspection 
Fee  Account  (LBIFA)  for  the  Form  I- 
823,  Application  for  Alternative 
Inspection  Services  at  land  border  ports 
of  entry  and  related  systems  cost  fees 
for  participants  in  the  Dedicated 
Commuter  Lane  (DCL)  program.  Form 
1-823  is  used  by  applicants  to  the  Port 
Passenger  Accelerated  Service  System 
(PORTPASS)  that  includes  the  DCL 
program  and  several  other  land  border 
programs.  The  Secure  Electronic 
Network  for  Travelers'  Rapid  Inspection 
(SENTRI)  Program  at  certain  assigned 
POEs  is  part  of  the  overall  DCL 
program. 


T  or  U  nonimmigrant  status  may  apply 
for  adjustment  to  permanent  resident 
status  in  accordance  with  Public  Law 
106-386,  the  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2000. 


AeHon 


FR  CN* 


NPRM  09/00/03 

NPRM  Comment  1 1  /00/03 

PenodEnd 

Raguiatory  Flexibility  Analysia 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2031- 

99 

Agency  Contact:  Penny  Pastiva.  Budget 

Analyst.  Department  of  Justice, 

Immigration  and  Naturalization  Service. 

Room  5236.  425  I  Street  NW. 

Washington,  DC  6254 

Phone:  202  514-6254 

Email:  penny.pastivadusdoj.gov 

RIN:  1115-AG18 

1633.  REIIOVAL  ANO  AOJUSTMENT 
PROCEDURES  FOR  VICTIMS  OF 
TRAFFICKING  ANO  CERTAIN 
CRIMINAL  ACTIVITIES 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1102;  8  USC 
1103;  8  USC  1104;  8  USC  1182;  8  USC 
1184;  8  USC  1187;  8  USC  1201;  8  USC 
1224;  8  USC  1225;  8  USC  1226;  8  USC 
1227;  8  USC  1252;  8  USC  1252a;  8  USC 
1255;  22  USC  7101;  22  USC  7105;  ... 

CFR  CHMIon:  8  CFR  204;  8  CFR  214; 
8  CFR  245 

Legal  Deadline:  None 

Abstract:  This  rule  sets  forth  measures 
by  which  certain  victims  of  severe 
forms  of  trafficking  and  victims  of 
certain  crimes  who  have  been  granted 


Action 


FR  cue 


NPRM  03/00/03 

NPRIMCkxnment  05/OQ/03 

PenodEnd 

Regulatory  FlexIbWty  Analysis 
Required:  No 

Small  Entttlea  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No  2134- 
01 

Agency  Contact:  Pearl  Chang.  Branch 
Chief,  Adjudications  Division, 
Department  of  Justice,  Immigration  and 
Naturalization  Service.  Room  3214.  425 
I  Street  NW.  Washington,  DC  20536 
Phone:  202  616-7440 

RIN:  1115-AG21 

1634.  DEHNITIONS  OF  NOTICE  TO 
APPEAR  AND  ARREST  WARRANT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1101;  8  CFR 

2 

CFR  Citation:  8  CFR  1 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  adds 
definitions  for  the  terms  Notice  to 
Appear  and  Arrest  Warrant.  This 
proposed  revision  clarifies  what  is 
meant  by  those  terms  as  they  relate  to 
the  administration  of  immigration  law. 
The  action  is  necessary  to  improve  the 
efficiency  of  the  INS  and  to  clarify  how 
a  Notice  to  Appear  and  an  Arrest 
Warrant  issued  pursuant  to  the 
Immigration  and  Nationality  Act  differ 
from  such  docimients  issued  under 
another  statute. 


Action 


FR  Cile 


NPRIWI  01/00rt)3 

NPRM  Comment  03/00/03 

PenodEnd 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Atfactad:  None 

Additional  Information:  INS  No.  2140- 

01 


Proposed  Rule  Stage 


Agency  Contact  Donna  Kay  Barnes. 
Acting  Special  Assistant.  Office  of  Field 
Operations,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  7114.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  616-7488 

Related  RIN:  Related  To  1115-AG22 

RIN:  1115-AG24 


1635.  VISA  WAIVER  PROGRAM: 
GUAM  VISA  WAIVER  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  1103:  8  USC 
1158;  8  USC  1182;  8  USC  1184;  8  USC 
1187;  ... 

CFR  Citation:  8  CFR  103;  8  CFR  208; 
8  CFR  212;  8  CFR  217;  8  CFR  233; ... 

Legal  Deadline:  None 

Abstract:  On  October  30,  2000,  the 
Visa  Waiver  Permanent  Program  Act. 
Public  Law  106-396  made  the  Visa 
Waiver  Pilot  Program  (VWPP) 
permanent  with  some  modifications. 
The  VWPP  permits  nationals  from 
participating  countries  to  apply  for 
admission  to  the  U.S.  for  90  days  or 
less  as  nonimmigrant  visitors  for 
business  or  pleasure  without  first 
obtaining  a  nonimmigrant  visa.  The 
proposed  rule  will  clarify  and  explain 
the  new  VWP  requirements  as  well  as 
ensure  that  the  VWP  removal 
provisions  apply  fairly  and  equally  to 
all  inadmissible  nonimmigrants    ^ 
regardless  of  nationality. 


Action 


FR  cue 

NPRM  OMOOKta 

NPRM  Comment  03/00A)3 

PenodEnd 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Merges  actions 
pending  for  INS  Nos.  1447-91,  1622-94. 
1685-95,  1777-96,  1782,  17686,  2002- 
99.  and  2188-02  into  INS  No.  1799. 

See  also  INS  No.  2099-00,  RIN  1115- 
AF95 

Agency  Contact:  Marty  Newingham, 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Inmiigration  and  Naturalization  Service, 
Room  4064,  425  I  Street  NW. 
Washington.  DC  20536 
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Proposed  Rule  Stage 


Phone:  202  616-7992 
RIN:  1115-AG25 


1636.  PROCEDURES  FOR  DETAINEE 
HUNGER  STRIKES 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103;  8  USC 
1223;  8  USC  1227;  8  USC  1251;  8  USC 
1253;  ... 

CFR  Citation:  8  CFR  241.19 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  standards 
and  procedures  for  responding  to 
hunger  strikes  by  individuals  detained 
by  the  Service.  All  proposed  medical 
treatments  in  this  regulation  conform  to 
accepted  medical  practice.  Also,  this 
•  rule  would  supersede  the  INS 
Detention  Standard  on  Hunger  Strikes. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00A)2 

NPRM  Comment  01/00/03 

PenodEnd 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2142- 
01 

Agency  Contact:  Nik  Maravich. 
Detention  and  Deportation  Officer, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  800, 
Detention  and  Removal  Operations. 
Office  of  Programs,  801  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-1999 

RIN:  1115-AG26 


1637.  CONSENT  TO  REAPPLY  FOR 
ADMISSION  AFTER  REMOVAL 

Priority:  Other  Significant 

Legal  Auttwrity:  8  USC  llOl;  8  USC 
1102;  8  USC  1103;  8  USC  1182;  8  USC 
1184:  8  USC  1187;  8  USC  1225;  8  USC 
1226;  8  USC  1227;  8  USC  1228;  8  USC 
1252 

CFR  Citation:  8  CFR  212;  8  CFR  299 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  to  amend 
the  provisions  regarding  consent  to 
reapply  after  removal  to  conform  with 
the  requirements  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA). 


This  rulemaking  intends  to  remove  the 
provisions  contained  in  8  CFR  212.2(i) 
relating  to  a  request  for  consent  to 
reapply  in  conjunction  with  an 
application  for  admission  at  a  port-of- 
entry  or  with  an  application  for 
adjustment  of  status.  The  proposed 
removal  of  section  212. 2(i)  reflects  the 
overall  scope  of  the  changes  made  by 
IIRIRA  and  congressional  intent  to 
impose  severe  penalties  on  aliens  who 
enter  illegally  or  otherwise  violate  the 
U.S.  immigration  laws,  by  restricting 
the  relief  available  to  them  in  the  U.S. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2147- 
01 

Agency  Contact:  Kevin  J.  Cummings, 
Assistant  Director,  Adjudications 
Division.  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-4754 

Pearl  Chang,  Branch  Chief, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service.  Room  3214.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  616-7440 

RIN:  1115-AG28 

1638.  WAIVERS  OF  THE  2-YEAR 
FOREIGN  RESIDENCE  REQUIREMENT 
FOR  CERTAIN  EXCHANGE  VISITORS 

Priority:  Other  Significant 

Legal  AuttKxIty:  8  USC  iioi;  8  USC 
1102;  8  USC  1103;  8  USC  1182;  8  USC 
1184;  ... 

CFR  Citation:  8  CFR  212  and  299 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service  (Service)  regulations  relating  to 
the  2-year  foreign  residence 
requirement  under  section  212(e)  of  the 
Immigration  and  Nationality  Act  (Act). 
The  proposed  changes  would  conform 
to  the  requirements  of  the  Illegal 
Immigration  Reform  and  Immigrant 


ResponsibUity  Act  of  1996  (IIRIRA). 
and  the  Department  of  Justice 
Appropriations  Act,  2000.  The 
proposed  rulemaking  would  afiect 
aliens  who  enter  the  United  States  as 
J-1  or  J-2  nonimmigrant  exchange 
visitors  and  who  are  subject  to  the 
requirement  of  section  212(e)  of  the 
Act,  which  stipulates  that  they  must 
return  to  their  home  country  for  a 
period  of  2  years  before  they  are  - 
eligible  to  change  to  a  different 
nonimmigrant  classification  or  apply 
for  lav^l  permanent  residence  in  the 
United  States. 

Timatabia: 


Action 


Date  FR  Cite 


NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No  2158- 
01 

Agency  Contact:  Kevin  J.  Cummings. 
Assistant  Director,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-4754 

Pearl  Chang,  Branch  Chief. 
Adjudications  Division.  Department  of 
Justice.  Immigration  and  Naturalization 
Service.  Room  3214,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  616-7440 

RIN:  1115-AG31 

1639.  EXTENSION  OF  THE  VAUDITY 
PERIOD  FOR  EMPLOYMENT 
AUTHORIZATION  DOCUMENTS  FOR 
AUENS  SEEKING  ADJUSTMENT  OF 
STATUS 

Priority:  Substantive,  Nonsignificant 

Legal  Autiiority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1201;  ... 

CFR  Citation:  8  CFR  247.al2(c)(9) 

Legal  Deadline:  None 

Atwtract:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service  (Service)  regulations  by 
enabling  the  INS  to  issue  Employment 
Authorization  Documents  (EADs)  for 
those  applying  for  work  authorization 
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under  8  CFR  274a.  12(c)  (9)  for  a 
validity  period  of  up  to  2  years.  This 
category  is  reserved  for  those  applying 
for  adjustment  of  status,  having  filed 
Form  1-485.  Application  to  Register 
Permanent  Residence  or  Adjust  Status 
with  the  Service.  The  rule  change 
would  give  INS  the  flexibility  to  issue 
EADs  for  the  length  of  time  it 
anticipates  that  adjudication  of  a  given 
case  will  take. 
Tlmelable: 


FR  CM* 


Action 

NPRM  12/0(V02 

NPRM  Comment  02/0(V03 

Period  End 

Regulatory  FlexilMllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 
Additional  Information:  INS  No  2152- 

01 

Agency  Contact:  Michael  Hardin. 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  514-3048 

RIN:  1115-AG32 


Proposed  Rule  Stage 


automatically  void,  as  provided  under 
section  222(g)  of  the  Act.  This  proposed 
rule  also  explains  when  the  provisions 
for  unlawful  presence  (sections 
212(a)(9)(B)  and  (C)  of  the  Act)  do  not 
apply,  and  the  legal  and  docimientary 
requirements  for  a  waiver. 
Promulgation  of  this  rule  ensures  that 
the  admission  to  the  U.S.  of  any 
ineligible  alien  would  not  adversely 
affect  the  national  welfare,  safety,  or 
security  of  the  U.S. 


standards  for  designation,  procedures 
for  periodic  review  of  the  civil  surgeon 
designation,  and  specific  provisions  for 
revocation,  when  necessary. 


FR  Cite 


1640.  ILLEGAL  ENTRIES,  UNLAWFUL 
PRESENCE,  AND  AUTOMATIC 
VOiOING  OF  NONIMMIGRANT  VISAS 

Priority:  Other  Significant 

Legal  AuttMrity:  5  USC  552;  8  USC 

1101;  8  USC  1102:  8  USC  1103;  8  USC 

1182;  ... 

CFR  Citation:  8  CFR  103;  8  CFR  212; 

;  8  CFR  299 

l-agai  Deadline:  None 

Abstract:  This  proposed  rule  defines 
the  categories  of  aliens  who  are  not 
eligible  to  be  issued  a  visa  or  be 
admitted  if:  they  are  in  the  U.S. 
illegally  because  they  entered  without 
proper  inspection  at  a  port-of-entry 
(section  212(a)(6)(A)  of  the  Act);  they 
accumulated  certain  periods  of 
unlawful  presence  because  they  entered 
the  U.S.  illegally  or  stayed  in  the  U.S. 
longer  than  authorized  (section 
212(a)(9)(B)  of  the  Act);  or  they  entered 
the  U.S.  illegally  (or  attempted  an 
illegal  entry)  after  they  accimiulated 
unlawful  presence  or  after  they  were 
removed  (section  212(a)(9)(C)  of  the 
Act).  This  proposed  rule  also  describes 
how  a  nonimmigrant  visa  becomes 


Action 

NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  FlexUMIIty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  Federal 

Additlonai  Information:  Split  out  of 
INS  No.  1413  to  move  forward  as  a 
stand-alone  rule. 

Related  RIN  1115-AB45.  "Revised 
Grounds  of  Inadmissibility,  Waivers  for 
Immigrants  and  Nonimmigrants,  and 
Exceptions." 

Agency  Contact:  Sophia  Cox, 
Adjudications  Officer,  Adjudications 
Division.  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-4754 

Kevin  J.  Cummings,  Assistant  Director, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  3214.  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-4754 

Related  RIN:  Related  To  1115-AB45 

RIN:  1115-AG36 


Action 


FR  Cila 


NPRM  12AXV02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  Federal 

Additional  Information:  Split  out  of 
INS  No.  1413  to  move  forward  as  a 
stand-alone  rule. 

Related  RIN  1115-AB45,  "Revised 
Grounds  of  Inadmissibility.  Waivers  for 
Immigrants  and  Nonimmigrants,  and 
Exceptions." 

Agency  Contact:  Sophia  Cox. 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service. 
Room  3214.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  514-4754 

Kevin  J.  Cummings,  Assistant  Director, 
Adjudications  Division.  Department  of 
Justice,  Immigration  and  Naturalization 
Service.  Room  3214.  425  1  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-4754 

Related  RIN:  Related  To  1115-AB45 

RIN:  1115-AG37 


1641.  MEDICAL  EXAMINATION 
REQUIREMENTS  AND  DESIGNATION 
OF  CIVIL  SURGEONS 
Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  5  USC  552;  8  USC 
1101;  8  USC  1102;  8  USC  1103;  8  USC 
1222:  ... 

CFR  Citation:  8  CFR  103.  232.  and  299 
Legal  Deadline:  None 

Abstract:  This  proposed  rule  defines 
the  medical  examination  requirements 
for  arriving  aliens.  It  also  overhauls  the 
civil  siugeon  program  to  create 


1642.  MEDICAL  GROUNDS  OF 
INADMISSIBILITY  AND  WAIVERS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  5  USC  552;  8  USC 
1101;  8  USC  1102;  8  USC  1103;  8  USC 
1157;  ... 

CFR  Citation:  8  CFR  103.  212,  and  299 
Legal  Deedilne:  None 

Abstract:  This  proposed  rule  describes 
the  medical  grounds  of  inadmissibility 
under  section  212(a)(1)  of  the 
Immigration  and  Nationality  Act  (Act). 
It  also  describes  which  medical 
grounds  of  inadmissibility  can  be 
waived  and  the  requirements  for  those 
waivers  (including  conditions  for 
compliance). 


Action  Dal*  FR  CMa 


NPRM 


12AXV02 


Doi— ms 


Proposed  Rule  Stage 


Action 


FRCNb       Timetable: 


NPRMComment  OZKO/Oa 

PefiodEnd 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


FR  Ola 


Federal 

AddMonal  Infonnatlon:  Split  out  of 
INS  No.  1413  to  move  forward  as  a 
stand-alone  rule. 

Agency  Contact:  Sophia  Cox, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  NatxiraUzation  Service, 
Room  3214,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-4754 

Kevin  J.  Cummings,  Assistant  Director, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  3214.  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-4754 

RIN:  1115-AG38 


1643.  NEW  CLASSIFICATION  FOR 
VICJIMS  OF  CERTAIN  CRIMINAL 
ACTIVITY;  ELIGI8ILITY  FOR  THE  U 
NONIMMIGRANT  STATUS 

Priority:  Other  Significant 

Authority:  5  USC  552;  5  USC 


552a:  8  USC  1101;  8  USC  1101  note; 
8  USC  1102:  ••■ 

CFR  CHallon:  8  CFR  103;  8  CFR  204; 
8  CFR  212;  8  CFR  214;  8  CFR  299 


:  None 

Abstract  This  rule  sets  forth 
application  requirements  for  a  new 
nonimmigrant  status.  The  U 
classification  is  for  non-United  States 
Citizen/Lawful  Permanent  Resident 
victims  of  certain  crimes  who  cooperate 
with  an  investigation  or  prosecution  of 
those  crimes,  lihere  is  a  limit  of  10,000 
principals  per  year. 

This  rule  establishes  the  procedures  to 
be  followed  in  order  to  petition  for  the 
U  nonimmigrant  classifications. 
Specifically,  the  rule  addresses:  the 
essential  elements  that  must  be 
demonstrated  to  receive  the 
nonimmigrant  classification;  procedures 
that  must  be  followed  to  make  an 
application;  and  evidentiary  guidance 
to  assist  in  the  petitioning  process. 
Eligible  victims  will  be  allowed  to 
remain  in  the  United  States. 


04AXy03 
NPRMComment  oeAXVOS 

Period  End 

Regulatory  Flexibiiity  Analysis 
Required:  No 

SmaN  Entities  Affedad:  No 

Government  Levels  Affedad:  Federal, 
State,  Local 

Agency  Contact:  Laura  M.  Dawkdns, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Natiiralization  Service, 
Room  3040,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  307-4754 
Email:  laura.dawkinsdusdoj.gov 

RIN:  1115-AG39 

1644.  JUDICIAL  REVIEW  OF  THE 
DECISIONS  OF  THE  IMMIGRATION 
AND  NATURALIZATION  SERVICE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552;  5  USC 
552(a):  5  USC  704;  8  USC  1101;  8  USC 
1103; ... 

CFR  Citation:  8  CFR  103 

Legal  Deadline:  None 

Abebact:  This  rule  clarifies  that,  if  the 
Administrative  Procedure  Act  (APA) 
provides  the  authority  for  judicial 
review,  a  person  must  exhaust  all 
administrative  appeals  available  as  a 
matter  of  right  before  the  person  may 
seek  judicial  review  of  a  Service 
decision  under  the  Immigration  and 
Nationality  Act  (Act)  that  is  within  the 
appellate  jurisdiction  of  the  Board  of 
bnmigration  Appeals  or  of  the 
Associate  Commissioner  for 
Examinations.  This  amendment  is 
necessary  to  prevent  the  filing  of 
premature  lawsuits,  by  ensuring  that 
the  proper  administrative  appellate 
authority  has  the  opportunity  to  nvieyr 
and  correct  any  errors  in  the  original 
decision  before  the  party  may  seek 
judicial  review. 


Action 


FR  CHa 


NPRM  04/00/03 

NPm^Conwnent  06AXV03 

Period  End 

Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Govemntent  Levels  Affected:  None 

Additional  Information:  INS  No.  1785- 
96. 

1115-AE46  was  the  old  RIN  assigned 
to  this  rule  when  it  was  final;  it  then 
changed  to  a  proposed  rule. 

Agency  Contact:  Janice  B.  Podolny, 
Associate  General.  Chief  Examinations 
Division,  Office  of  General  Counsel, 
Departinent  of  Justice,  Immigration  and 
Naturalization  Service,  Room  6100,  425 
I  Sti«et  NW.  Washington,  DC  20536 
Phone:  202  514-2895 

nelated  RIN:  Previously  reported  as 
1115-AE46 

RIN:  1115-AG49 


1645.  CARRIER  ARRIVAL  AND 
DEPi^mJRE  ELECTRONIC  MANIFEST 
REQUIREMENTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
80  in  part  II  of  this  issue  of  the  Federal 


RIN:  1115-AG57 


1646.  UMITING  THE  NUMBER  OF 
TRANSIT  WITHOUT  VISA  (TWOV) 
STOPS  IN  THE  UNTTED  STATES  TO 
ONE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  iioi,  1103. 
1182,  1184,  1186a,  1187,  1221,  1281. 
1282 

CFR  Citation:  8  CFR  214.2  (c) 

Legal  Deedilne:  None 

Abstract:  The  Office  of  Inspector 
General  (OIG)  recentiy  completed  a 
follow-up  review  of  the  Immigration 
and  Naturalization  Service's  (Service) 
efforts  to  improve  security  of  the 
Transit  Witiiout  Visa  (TWOV)  program. 
The  OIG  report  found  that  several 
security  concerns  described  in  the 
original  1993  report  continue  to  exist, 
specifically  the  1)  continued  allowance 
for  TWOV  passengers  to  make  two 
stops  in  the  United  States,  with  the 
second  stop  being  a  domestic  arrival; 
and  2)  lack  of  carrier  standards  and 
accountability  for  supervising  TWOV 
passengers  waiting  for  their  connecting 
flights  in  public,  domestic  areas.  This 
proposed  rule  informs  the  public  that 
the  Service  intends  to  amend  its 
regulations  by  limiting  the  number  of 
transit  stops  in  the  United  States  for 
TWOV  passengers  to  one  stop.  These 
TWOV  program  modifications  will 
enhance  U.S.  national  security  while 
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still  providing  the  traveling  public 
TWOV  privileges. 


Action  Om         FRCIto 


NPRM  01/OCy03 

NPRM  Comment  03/00/03 

Period  End 

Regulatory  FlexKMIty  Analysis 
Raqulrsd:  No 

Small  EntMsa  Affsclsd:  No 
Govsmment  Levels  Affsclsd:  None 

Agsncy  Contact  Robert  F.  Hutnick. 
Assistant  Chief  Inspector,  Inspections 
Division.  Department  of  Justice. 
Immigration  and  Naturalization  Service. 
Room  4064,  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  616-7499 
Email:  robert.f.hutnickdusdoj.gov 

BIN:  1115-AG59 


1647.  •  TERMINATION  OF  LAWFUL 
PERMANANT  RESIDENT  STATUS 
THROUGH  ABANDONMENT 

Priority:  Other  Significant 

Lsgal  Auttwrlty:  8  USC  1101:  8  CFR 
211:22CFR42 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract  This  rule  establishes 
procedures  to  terminate  on  notice  the 
lawful  permanent  resident  status  of  an 
alien  who  has  remained  outside  the 
country  for  a  continuous  period  of  over 
1  year  since  his  or  her  departure  firom 
the  United  States,  if  it  is  determined 
that  such  alien  has  abandoned  his  or 
her  permanent  residency  and  is  no 
longer  eligible  for  admission  as  a 
returning  resident.  This  process  will 
allow  the  Service  to  terminate  the 
status  of  a  permanent  resident  due  to 
abandonment  when  it  becomes  aware 
of  that  fact  rather  than,  as  is  current 
practice,  having  to  wait  for  such  alien 
to  present  himself  or  herself  for 
inspection  at  a  port-of-entry. 


Propo«ed  Ruto  Stage 


Agency  Contact  Suzy  Nguyen, 
Adjudications  Officer.  Adjudications 
Division.  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-4754 

«:  1115-AG64 


Action Pf  FRCIf 

NPRM  02«XV03 

NPF«M  Comment  04/00/03 

Period  End 

RsguMory  Flexibility  Analysis 
Ftoqulrsd:  No 

Small  Entitiss  Affected:  No 

Govsmnient  Levels  Affsctsd:  None 


otherwise  respond  to  Service  invoices. 
This  rule  is  necessary  to  ensure  that 
the  Service  receives  funds  owed  by 
surety  companies. 

TImetabIa:  


1648.  •  STRENGTHENING  CONTROL 
OVER  IMMIGRATION  SURETY  BONDS 

PrtorHy:  Other  Significant 

Legal  Authority:  8  USC  1103, 1356:  31 
USC  9701,  9305,  9308;  PL  104-208 

CFR  Citation:  8  CFR  103 

Legal  Deadline:  None 

Abstrsct:  During  the  past  several  years 
the  Immigration  and  Naturalization 
Service  (Service)  has  experienced 
problems  collecting  funds  relating  to 
breached  surety  bonds.  Several  surety 
companies  and/or  their  bonding  agents 
have  circumvented  administrative 
remedies  to  address  immigration  surety 
bond  claims  sent  out  by  the  Service 
and  furthermore  have  evaded  the 
judicial  review  process. 

This  rule  proposes  to  strengthen  the 
Service's  control  over  the  collection  of 
immigration  surety  bonds  by  tightening 
current  Service  procedures  relating  to 
the  collection  of  surety  bonds  and  by 
providing  the  Service  with  more 
powerful  enforcement  measures. 
Specifically,  this  rule  will  require 
surety  companies  and  bonding  agents 
to  exhaust  administrative  remedies  by 
using  Service  appeal  procedures  as  a 
prerequisite  to  challenging  the  Service's 
actions  under  the  Administrative 
Procedures  Act  (5  U.S.C.  701  et  seq.) 
before  seeking  judicial  review  of 
Service  actions.  In  addition,  this  rule 
limits  the  exposure  of  the  Service  in 
the  case  of  bonding  agents  who  have 
acted  improperly  or  whose  authorities 
have  been  denied  by  their  corporate 
principals;  encourages  surety 
companies  and  bonding  agents  to 
respond  early  if  there  are  any  issues 
or  disputes  with  the  Service's  claim 
and  formalizes  the  Service's  reporting 
requirements  to  the  Department  of 
Treasury  (Treasury):  provides  for 
notification  to  the  Treasury  of  high 
dollar  volume  of  unpaid  debt  over  90 
days;  and  lastly,  adds  an  enforcement 
tool  to  suspend  acceptance  of  surety 
bonds  from  bonding  agents  and/or 
surety  companies  that  have  large 
unpaid  balances  or  who  do  not 


Action 


FR  cm 


NPRM 

NPRM  Comment 
Period  End 


U/OO/OZ 
01/OQ/03 


Regulatory  Flexibility  Analysis 
Rsqutosd:  No 

SmaN  EntMss  Affsctsd:  No 
Govammant  Levels  Affsctsd:  None 
Additional  infomurtlon:  INS  No.  2193- 

02 

Agency  Contact  Jim  Landolt,  Branch 
Chief,  Policy,  Office  of  Financial 
Management,  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.  Washington.  DC  20536 
Phone:  202  353-0229 

RIN:  1115-AG65 


1649.  •  UMITING  THE  USE  OF 
DURATION  OF  STATUS  FOR  CERTAIN 
F.  J.  AND  I  NOMMMIGRAfrrS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  lioi;  8  USC 

1101  note;  8  USC  1103;  8  USC  1182; 

8  USC  1184;  ... 

CFR  Citation:  8  CFR  214 

Legal  Dssdiins:  None 

Abstract:  This  rule  concerns  the 
duration  of  status  for  nonimmigrants  in 
the  F  (student).  J  (exchange  visitor),  and 
I  (media  representative)  categories.  This 
rule  will  set  forth  standards  and 
procedures  for  the  admission  of  certain 
nonimmigrants  in  these  categories  for 
a  fixed  period  (subject  to  extension) 
rather  than  for  the  duration  of  their 
course  of  study,  exchange  program,  or 
approved  employment.  This  action  will 
allow  the  INS  to  more  effectively 
ensure  that  affected  nonimmigrants  are 
engaging  in  activities  consistent  with 
their  classification  and  to  take 
necessary  action.  By  ensuring  more 
effective  control  over  nonimmigrants  in 
the  U.S..  this  rule  will  enhance  the 
integrity  of  the  immigration  process. 


FR  cue 


NPRM 

NPRM  Comment 
Period  End 


01/00/03 
03/00/03 


DOJ— INS 


Proposed  Rule  Stage 


Small  Entitiss  Affsctsd:  No 

Govsmmsnt  Lsvsls  Affsctsd:  None 

Additional  infonnation:  INS  No.  2222- 
02 

Agency  Contact  Maura  Deadrick, 
Assistant  Director,  Adjudication 
Division,  Department  of  Justice. 
Immigration  and  Naturalization  Service. 
Room  3040,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-3228 

RIN:  1115-AG76 

1650.  •  PETITIONS  FOR  AUENS  TO 
PERFORM  TEMPORARY 
NOflAGRICULTURAL  SERVICES  OR 
LABOR  (H-2B) 

Priority:  Other  Significant 

Legal  Authority:  8  USC  llOl:  8  USC 
1103;  8  USC  1182;  8  USC  1184;  8  USC 
1186a;  8  USC  1187;  8  USC  1221;  8  USC 
1281;  8  USC  1282 

CFR  Citation:  8  CFR  2 

Lyagal  Deadline:  None 

Abstrsct:  The  Inmiigratiori  and 
Naturalization  Service,  after  consulting 
with  the  Departments  of  Labor  and  the 
Department  of  State,  is  proposing 
significant  changes  to  its  regulations 
that  are  designed  to  increase  the 
effectiveness  of  the  H-2B  nonimmigrant 
classification.  These  proposals  will 
increase  the  usefulness  of  the  program 
for  United  States  employers  by 
eliminating  certain  regulatory  barriers, 
by  adding  protections  for  foreign 
workers,  and  increasing  Government 
efficiency  and  coordination. 


Timetable: 


Actkm 


FR  cn* 


NPRM  12AXV02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entitiss  Affsctsd:  Businesses 

Govsmmsnt  Lsvsls  Affected:  None 

AddMonal  Information:  INS  No.  2228- 
02 

Agency  Contact:  Molly  Johnson, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  616-7435 

RIN:  1115-AG78 

1651.  •  ADJUSTMENT  OF  THE 
IMMIGRATION  BENEFIT  APPLICATION 
FEE  SCHEDULE  TO  RECOVER  COSTS 
ASSOaATED  WITH  ADDITIONAL 
SECURITY  CHECKS 

Priority:  Other  Significant 

Legal  AuttMrity:  5  USC  552;  5  USC 
552(a);  8  USC  1101;  8  USC  1103;  8  USC 
1304;  ... 

CFR  Citation:  8  CFR  103 

Ljegal  Deadline:  None 

Abstract  The  rule  proposes  to  adjust 
the  immigration  benefit  application  fee 
by  $5  to  recover  costs  associated  with 
performing  additional  security  checks 
on  all  immigration  benefit  applications. 
Fees  collected  bom  persons  filing 


immigration  benefit  applications  ar^ 
deposited  into  the  Immigration 
Examinations  Fee  Account  and  used  to 
fund  the  full  cost  of  processing 
immigration  benefit  applications  and 
associated  support  benefits;  the  full 
cost  of  providing  similar  benefits  to 
asylum  and  refugee  applicants;  and  the 
full  cost  of  similar  benefits  provided  to 
other  immigrants,  as  specified  in  the 
regulation,  at  no  charge.  Federal 
guidelines  require  the  Immigration  and 
Natiiralization  Service  to  establish  and 
collect  fees  to  recover  the  full  cost  of 
processing  benefit  applications.  These 
security  checks  are  necessary  to  try  to 
protect  the  United  States  from  futiue 
terrorist  attacks. 

Timetable: 


Action 


DM*  FR  OH* 


NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affsctsd:  None 

Additional  information:  INS  No.  2233- 
02 

Agency  Contact:  Paul  Schlesinger, 
Chief.  Immigration  Services  Branch. 
Office  of  Budget,  Department  of  Justice, 
Immigration  and  Natiiralization  Service, 
Room  5307,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  616-0563 
Email:  paul.l.schlesinger@usdoj.gov 

RIN:  1115-AG82 


DefMrtment  of  Justice  (DOJ) 

Immigration  and  Naturalization  Service  (INS) 


Final  Rule  Stage 


RsguMory  FlsxMHty  Analysis 
Rsquirsd:  No 


1652.  REDUCTION  OF  THE  NUMBER 
OF  ACCEPTABLE  DOCUMENTS  AND 
OTHER  CHANGES  TO  EMPLOYMENT 
VERIRCATION  REQUIREMENTS 
(SECTION  610  REVIEW) 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Lsgal  Authority:  8  USC  I324a;  PL  104- 
208 

CFR  Citation:  8  CFR  274a 

l.agal  Deadline:  Final,  Statutory,  March 
31.  1998,  An  interim  rule,  published 
September  30,  1997,  makes  the  minimal 
changes  required  by  statute.  The 


provisions  will  remain  in  efiiect  until 
completion  of  this  rulemaking. 

Abstract  On  September  30,  1996,  the 
President  signed  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA).  Section  412(a)  of 
nRIRA  requires  a  reduction  in  the 
number  of  docimients  that  may  be 
accepted  in  the  emplojrment 
verification  process.  Section  412(d) 
clarifies  the  applicability  of  section 
274A  to  the  Federal  Government. 
Section  610  of  the  R^ulatory 
Flexibility  Act  requires  agencies  to 
review  rules  that  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  every  10  years. 
The  Service  is  conducting  this  review 
in  conjimction  with  IIRIRA 
implementation.  The  proposed 
rulemaking  published  2/12/98 
implements  sections  212(a)  and  (d)  of 
IIRIRA  and  proposes  other  changes  to 
the  employment  verification  process    " 
identified  through  that  review.  A 
revised  Form  1-9  was  included  with  the 
proposed  rulemaking. 

The  comment  period  closed  on  4/3/98. 
The  Service  is  analyzing  the  comments 
and  taking  into  consideration  issues 
raised  by  the  Alien  Registration  Form 
(1-551)  program.  It  should  be  noted  that 
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this  action  supersedes  the  previously 
published  regulatory  action  titled 
"Reduction  in  the  Number  of 
Documents  Accepted  for  Employment 
Verification."  In  order  to  avoid 
confiision,  this  regulatory  action  is 
being  referenced  under  the  current  RIN. 
which  captures  all  prior  actions  related 
to  employment  verification. 

INS  No.  1947-98,  Interim  Rule 
published  2/9/99  (64  FR  6187).  The 
"Receipt  Rule"  permits  employees  to 
present  their  employer  certain  types  of 
"receipts"  in  lieu  of  a  document  listed 
on  the  Form  1-9.  (Previously  under  RIN 
1115-AE94,  which  was  withdrawn  and 
placed  imder  AB73  due  to  the 
relationship  of  the  regulations.) 

Hmetabto: 


Action 


FR  en* 


11/23/93  58  FR  61846 


06/22/95  60  FR  32472 


11/30/95  60  FR  61630 


02/06/96  61  FR4378 


NPRM-INSNo  1399 

Comment  Period 

Endl  2/23/93 
NPRM-INSrto.  1339S 

Comment  Period 

End  07/24/95 
Notice-INSNo.  1713 

INS  No.  1713    , 

/Applications  Due 

01/29/96 
/Vppi.  Extension 

Through  3/8/96 

Notice  Pilot 

Demonstration 

Program-INS  No. 

1713 
Final  Rule-INS  No. 

1399E 
Interim  Final  Rule  INS 

No.  1818 
NPRM-INSNo.  1890- 

97  Comment  Period 

End  04/03/98 
Final  Rule  INS  No. 

1890-97 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  EntMM  Affsctad:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State. 

Local,  Tribal.  Federal 
Additional  Information:  The  deadline 
for  implementing  section  412(a)  of 
IIRIRA  was  extended  to  March  31. 
1998,  by  Public  Law  105-54.  This 
rulemaking  has  been  delayed  by  the 
need  to  coordinate  implementation 
with  other  provisions  of  IIRIRA,  by 
several  complex  policy  and  regulatory 
issues  that  have  taken  time  to  resolve, 
and  by  the  review  required  by  section 
610  of  the  Regulatory  Flexibility  Act, 


09/04/96  61  FR  46534 
09/30/97  62  FR  51001 
02/02/98  63  FR  5287 

03AXV03 


Rnal  Rule  Stage 


and  by  the  need  to  coordinate  policy 
issues  with  the  Border  Security  Act  of 
2002  and,  more  generally,  the  post- 
September  11th  environment  in  which 
document  security  is  of  a  paramount 
concern. 
INS  No.  1890-97;  PL  104-208,  title  4. 

INS  Nos.  1399  and  1399S-94.  Control 
of  Employment  of  Aliens. 
Supplemental  Rule;  Action  for  INS  Nos. 
1399  and  1399S  is  canceled  as  a  result 
of  IIRIRA  requirements. 
INS  No.  1399E  is  an  extracted  portion 
of  INS  No.  1399.  published  separately 
to  allow  for  the  production  of  a  new, 
more  secure  Employment  Authorization 
Document. 

INS  No.  1713-95,  Demonstration  Project 
for  Electronic  1-9. 

Interim  Rule  INS  No.  1818  was 
published  on  9/30/97  at  62  FR  51001 
to  maintain  the  status  quo  as  much  as 
possible  until  the  Service  completes  the 
more  comprehensive  document 
reduction  initiative  designated  by  INS 
No.  1890-97. 

Agency  Contact:  Michael  Hardin, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-3048 

RIN:  1115-AB73 


terminated.  This  final  rule  woidd  also 
modify  provisions  regiUating  the 
adjustment  of  status  of  nonimmigrant 
fiance(e)s  to  reflect  the  current  statue 
and  to  eliminate  hardships  on  certain 
persons  who  are  unable,  despite  their 
good  faith  intentions,  to  marry  until 
after  the  expiration  of  the  alien 
spouse's  period  of  admission  as  a 
nonimmigrant  fiance(e). 

Timetable: 


Action 


FR  Cite 


08/20/96  61  FR  43028 
10/21/96 


NPRM 

NPRM  Comment 
Period  End 

Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  INS  No.  1353- 

91 

Agency  Contact:  Elizabeth  N.  Lee, 

Adjudications  Officer.  Adjudications 

Division.  Department  of  Justice. 

Immigration  and  Naturalization  Service. 

Room  3214,  425  I  Street  NW, 

Washington.  DC  20536 

Phone:  202  307-2353 

Email:  elizabeth.n.lee@usdoj.gov 

RIN:  1115-AC70 


1653.  ADJUSTMENT  OF  STATUS  TO 

THAT  OF  PERSON  ADMITTED  FOR 

PERMANENT  RESIDENCE: 

CONDITIONAL  RESIDENTS  AND 

HANCE(E)S 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  1101;  8  USC 
1103;  8  USC  1151;  8  USC  1154:  8  USC 
1182;  8  USC  1186a;  8  USC  1255;  8  USC 
1257;  8  CFR  2 

CFR  Citation:  8  CFR  245 

Legal  Deadline:  None 

Abstract:  This  final  rule  amends  the 
Immigration  and  Natiualization  Service 
(Service)  regulations  by  clarifying  that 
an  alien  remains  ineligible  for 
adjustment  of  status  after  termination 
of  conditional  permanent  resident 
status.  The  clarification  is  necessary  in 
view  of  the  determination  by  the  Board 
of  Immigration  Appeals  (Board)  that  the 
current  regulations  do  not  prohibit  the 
adjustment  of  status  of  an  alien  whose 
conditional  resident  status  has  been 


1654.  NONIMMIGRANT  CLASSES;  S 

CLASSIFICATION;  LAW 

ENFORCEMENT  INITIATIVES;  AUEN 

WITNESSES 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrtty:  8  USC  iioi;  8  USC 

1324a;  8  CFR  2;  8  USC  1102;  8  USC 

1103;  8  USC  1182;  8  USC  1184;  8  USC 

1225;  8  USC  1226;  8  USC  1228;  8  USC 

1252 

CFR  Citation:  8  CFR  212;  8  CFR  214; 

8  CFR  274a;  8  CFR  299;  8  CFR  103 

Legal  Deadline:  None 
Abstract:  Two  regulatory  initiatives 
dealing  with  the  processing  of  alien 
witnesses  have  been  prepared  by  the 
INS.  INS  No.  1683-94  provides  the 
application  and  approval  process  for 
the  admission  of  aliens  in  S 
nonimmigrant  classification.  It  provides 
guidance  to  the  various  law 
enforcement  agencies  needing  alien 
witnesses  and  informants  to  complete 
critical  law  enforcement  initiatives  in 
the  United  States.  INS  No.  1728-95 
establishes  a  fee  for  the  processing  of 
Form  i-854.  Inter-Agency  Alien  Witness 
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and  Informant  Record,  for  Law 
Enforcement  Agency  (LEA)  requests  for 
S  nonimmigrant  classification  for 
eligible  alien  witnesses  and  informants. 
The  fee  recovers  the  costs  of  the 
processing  of  requests  for  immigration 
benefits  and  is  needed  to  comply  with 
specific  Federal  immigration  laws  and 
Federal  user  fee  statute  and  regulations. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule-INS  08/25/95  60  FR  44260 

No.  1683Eff. 

8/25/95;  Comment 

Period  End  12/4/95 
Interim  Final  Rule-INS  10/05/95  60  FR  52068 

No.  1683  Correction 
Interim  Final  Rule-INS  10/05/95  60  FR  52248 

No.  1 683  Con-ection 
Final  Action-INS  1 1  /00/02 

No.  1683 
NPRM-INS  No.  1 728     1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal.  Federal 
Additional  Information:  INS  No.  1683- 
94;  and  INS  No.  1728-95. 

Agency  Contact:  Lydia  St.  John- 
Mellado,  Investigator,  Department  of 
Justice.  Immigration  and  Naturalization 
Service,  Room  1000.  Investigations 
Division,  425  I  Street  NW,  Washington, 
DC  20536 
Phone:  202  514-5097 

RIN:  1115-AD86 

1655.  ESTABLISHING  CRITERIA  FOR 
DETERMINING  COUNTRIES  WHOSE 
CITIZENS  ARE  INEUGIBLE  FOR  THE 
TRANSIT  WITHOUT  VISA  (TWOV) 
PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  8  USC  llOl;  8  CFR 
2;  8  USC  1102;  8  USC  1103;  8  USC 
1182;  8  USC  1184;  8  USC  1225;  8  USC 
1226;  8  USC  1228;  8  USC  1252;  8  USC 
1221;  8  USC  1229 

CFR  Citation:  8  CFR  212;  8  CFR  234.2 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  to  amend 
Service  regulations  by  removing  the  list 
of  those  countries  that  are  ineligible  to 
participate  in  the  TWOV  program  from 
the  regulation.  In  its  place,  the  Service 
proposes  to  publish  and  update  the  list 
of  countries  that  are  ineligible  to 
participate  in  the  TWOV  program  by 


Federal  Register  notice.  This  rule  also 
sets  forth  a  non-exhaustive  list  of 
fectors  that  may  be  considered  in 
determining  those  countries  whose 
citizens  or  nationals  are  ineligible 
coimtries  and  provides  for  a  regular 
review  of  all  countries  to  determine 
their  eligibility  for  participation  in  the 
TWOV  program.  The  TWOV  program 
allows  the  Service,  acting  jointly  vtith 
the  Department  of  State,  to  waive  the 
passport  and  visa  requirement  for 
aliens  firom  certain  countries  who 
request  immediate  and  continuous 
transit  privileges  through  the  United 
States. 

Timetable: 


term  abused  to  mean  either  battered  or 
subjected  to  extreme  cruelty. 

Timetable: 


Action 


Dels  FR  CM* 


01/05/01   66  FR  1053 
03/05/01 

04/00/03 


Action 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 

Additional  information:  INS  No.  1696- 

95 

Agency  Contact:  Robert  F.  Hubiick, 

Assistant  Chief  Inspector.  Inspections 

Division,  Department  of  Justice, 

Immigration  and  Naturalization  Service. 

Room  4064,  425  I  Stieet  NW, 

Washington,  DC  20536 

Phone:  202  616-7499  , 

Email:  robert.f.hutnick@usdoj.gov 

RIN:  1115-AD96 

1656.  PETITION  TO  CLASSIFY  AUEN 
AS  IMMEDIATE  RELATIVE  OF  A  U.S. 
CITIZEN  OR  AS  A  PREFERENCE 
IMMIGRANT;  SELF-PETITIONiNG  FOR 
CERTAIN  BATTERED  OR  ABUSED 
AUEN  SPOUSES  AND  CHILDREN 

Priority:  Other  Significant 

Legal  Authority:  8  USC  llOl;  PL  103- 
322;  8  USC  1103;  8  USC  1151;  8  USC 
1153;  8  USC  1154;  8  USC  1182;  8  USC 
1186a;  8  USC  1255 

CFR  Citation:  8  CFR  204 
Legal  Deadline:  None 
Abstract:  The  INS  published  an  interim 
rule  on  this  subject  in  1996.  This  final 
rule  allows  battered  and  abused 
spouses  and  children  of  United  States 
citizens  and  lawful  permanent  residents 
to  petition  for  immigrant  classification. 
The  consent  of  the  abuser  would  not 
be  required.  The  final  rule  uses  the 


FR  Cite 


Interim  Rnal  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


03/26/96  61  FR  13061 
03/26/96 

05/28/96 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  INS  No.  1705- 
95. 

Agency  Contact:  Laura  M.  Dawkins, 
Adjudications  Officer.  Adjudications 
Division,  Department  of  Justice. 
Immigration  and  NatiiraUzation  Service, 
Room  3040,  425  I  Sti«et  NW, 
Washington.  DC  20536 
Phone:  202  307-4754 
Email:  laura.dawkins@u8doj.gov 

RIN:  1115-AE04 

1657.  CONDITIONS  ON 
NOhHMMIGRANT  STATUS; 
DISCLOSURE  OF  INFORMATION 

Priority:  Other  Significant 

Legal  Authority:  8  USC  iioi;  8  USC 
1103;  8  USC  1182;  8  USC  1184;  8  USC 
1186A;  8  USC  1187;  8  USC  1221;  8 
USC  1281;  8  USC  1282 

CFR  Citation:  8  CFR  214 

Legal  Deadline:  None 

At)Stract:  This  rule  removes  the  ourent 
regulatory  language  conditioning  an 
alien's  nonimmigrant  status  on  his  or 
her  providing  full  and  truthful 
information  requested  by  the  INS, 
regardless  of  the  requested 
information's  materiality.  This  rule 
would  clarify  that  the  nonimmigrant's 
stay  is  conditioned  on,  among  other 
things,  the  provision  of  all  information 
deemed  necessary  to  ensure  that  the 
alien  has  acquired,  and  is  maintaining, 
lawful  nonimmigrant  status  diuing  the 
entire  period  of  his  or  her  stay,  or  is 
eligible  to  receive  any  other  benefit 
imder  the  INA. 

Timetable: 


Action 


FR  CHs 


NPRM 


06/14/96  61  FR  30188 
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DOJ— INS 


Hnal  Rule  Stage 


Action 


FR  CM* 


NPRM  Comment 

Period  End 
Final  Action 


06/13/96 
12/00«)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Aftactsd:  No 

Government  Levels  Affectad:  None 


Addttionai  Information: 

95 


INS  No.  1732- 


Agency  Contact:  Michael  Hardin, 
Adjudications  Officer,  Adjudications 
Division.  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  514-3048 

RIN:  1115-AE17 

1658.  REGULATIONS  RELATING  TO 
TEMPORARY  PROTECTED  STATUS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103:  5  USC 
552;  5  USC  552a;  8  USC  1201;  28  USC 
509;  31  USC  9701;  8  USC  1254a;  8  USC 
1254a  note;  8  USC  1362;  8  USC  1324a; 
8  USC  1101;  8  USC  1303;  8  CFR  2; 
5  USC  301 

CFR  Citation:  8  CFR  103;  8  CFR  244; 
8  CFR  299 

Legal  Daadlina:  None 

Abstract:  Regulations  published  under 
this  RIN  implement  provisions  of  the 
Immigration  and  Nationality  Act  as 
established  by  section  302  of  the 
Immigration  Act  of  1990,  Pub.  L.  101- 
649,  which  allow  for  the  establishment 
and  implementation  of  Temporary 
Protected  SUtus  (TPS).  Currently. 
nationals  of  countries  have  been 
accorded  TPS  Status  through  the 
publication  of  separate  Federal  Register 
Notices  as  listed  in  this  RIN. 

Previously  published  TPS  regiUations 
were  cited  by  RIN  1115-AC30. 

Current  regulatory  actions: 

INS  No.  1608  provides  for  exceptions 
to  deadlines  for  registering  for  TPS  and 
updates  the  application  process. 

INS  No.  1612  provides  for  the  removal 
of  obsolete  TPS  language. 


Action 


FR  CM* 


INS  No. 
Leone 


2229  terminates  TPS  for  Sierra 


TPS  Final  Rule  (INS 
No.  1612)  Removal 
o(C)t)SOtete 
SectKxis  Covering 
TPS  for 
Satvadorans 

TPS  Notice  (INS  No. 
1832-97)  Extension 
and  Redestgnation 
of  Lit>eria 

TPS  Notice  (INS  No 
1853-97)  Extension 
and  Tennination  of 
Rwanda  Eff . 
06/07/97 

TPS  Notice  (INS  No. 

1862-97)  Extension 
.     of  Bosnia- 
Herzegovina 

TPS  Notice  (INS  No 

1863-97)  Exiension 

of  Somalia 
TPS  Notice  (INS  No. 

1878-97)  TPS 

Designation  of 

Montserrat 
TPS  Notice  (INS  No. 

1775-96)  TPS 

Designation  of 

Burundi 
TPS  r^otice  (INS  No. 

1877-97)  TPS 

Designation  of 

Sierra  Leone 
TPS  Notice  (INS  No. 

1780-97)  TPS 

Designation  of 

Sudan 
TPS  l^otice  (INS  No. 

1910-98) 

Termination  of 

Designation  of 

LJt>eria 
TPS  Notice  (INS  No. 

1929-98)  TPS 

Designation  of 

Province 
TPS  Notice  (INS  No. 

1945-98)  Extension 

of  Designation  of 

Somalia 
TPS  Notice  (INS  No. 

1953-98) 

Redesignation  of 

Liberia 
TPS  Notice  (INS  No. 

1957-98)  TPS 

Extension  of 

Designation  of 

Burundi 
TPS  Notice  (INS  No. 

1958-98)  TPS 

Extension  of 

Designation  of 

Sierra  Leone 


09/1  (y96  61  FR  47667 


04/07/97  62  FR  16608 
06/19/97  62  FR  33442 

08/01/97  62  FR  41420 

08A)1/97  62  FR  41421 
08/28/97  62  FR  45685 

11/04/97  62  FR  59735 

11/04/97  62  FR  59736 

11/04/97  62  FR  59737 

03/31/98  63  FR  15437 

06/09«8  63  FR  31 527 

09/28/98  63  FR  51602 

09/29/98  63  FR  51958 

11AXV98  63FR59334 

11/03/98  63  FR  59336 


TPS  Notice  (INS  No. 

1959-98)  Extertsion 

of  Designation  of 

Sudan 
Final  Action, 

Temporary 

Protected  Status, 

Exception  to 

Registration 

Deadlines 
TPS  Notice  (INS  No. 

1964-98)S"PS 

Designation  of 

Honduras 
TPS  Notice  (INS  No. 

1965-98)  TPS 

Designation  of 

Nicaragua 
TPS  Notice  (INS  No. 

1960-98)  TPS 

Designation  of 

Guinea-Bissau 
TPS  Notice  (INS  No. 

1986-99)  TPS 

Extension  and 

Redesignation  of 

the  Province  of 

Kosovo 
TPS  Notice  (INS  No. 

1953-99) 

Tennination  of  TPS 

Designation  of 

Lit>eria 
TPS  Notice  (INS  No. 

2009-99)  Extension 

of  the  TPS 

Registration  Period 

for  Horxlurans  and 

NIcaraguans 
TPS  Notice  (INS  No. 

2006-99)  Extension 

of  TPS  Designation 

of  Bosnia- 
Herzegovina 
TPS  Notice  (INS  No. 

2010-99)  Extension 

of  TPS  Designation 

of  Montserrat 
TPS  Notice  (INS  No. 

2015-99)  Extension 

of  TPS  Designation 

of  Somalia 
TPS  Notice  (INS  No. 

2022-99)  Extension 

and  Redesignation 

of  Bunjndi  Under 

Temporary 

Protected  Status 
TPS  Notice  (INS  No. 

2024-99)  Extension 

and  Redesignation 

of  Sierra  Leone 

Under  Temporary 
Protected  S 
TPS  Notice  (INS  No. 

2023-99)  Extension 

and  Redissignation 

of  Sudan  Under  ttie 

Temporary 
Protected  Stat 


11/03/98  63FR59337 


11/16/98  63FR63593 


01/05/99  64FR524 


01/05/99  64FR526 


03/11/99  64  FR  12181 


06/08/99  64  FR  30542 


07/30/99  64  FR  41463 


08A)6/99  64FR42991 


Oe/11/99  64FR43720 


09/02/99  64  FR  48190 


09/13/99  64  FR  49511 


11A)9/99  64  FR  61 123 


11/09/99  64FR61125 


11/09/99  64FR61128 


TPSI4otice(iNSNo.     03/2Q/Oa  65  FR  15016 

2043^X))  Extension 

ar>d  Termination  of 

Designation  of 

Guinea-Bissau 

Under  TPS 
TPS  Notice  (INS  No.     03/29/00  65FR 16634 

2044-00) 

Designation  of 

/Angola  Under  TPS 
TPS  Notice  (INS  No.      05/11/00  65  FR  30438 

2065-00)  Extension 

of  Designation 

HoTKJurans 
TPS  Notice  (INS  hto.     05/11/00  65  FR  30440 

2064-00)  Extension 

of  Nicaragua 

Designation 
TPS  Notice  (INS  No.      05/23/00  65  FR  33356 

2066-00) 

Termination  of  ttie 

Kosovo... 
TPS  Notice  (INS  No.      06/09/00  65  FR  36719 

2065R-00) 

Extension  of  Re- 
Registration  for 

Hondurans 
TPS  Notice  (INS  No.      06A)9/pO  65  FR  36729 

2064R-00) 

Extension  of  Re- 
Registration  for 

Nicaraguans 
TPS  Notice  (INS  No.      06/30/00  65  FR  52789 

2079-00) 

Termination  of 

Bosnia- 
Herzegovina 
TPSf4otice(INSNo.      10/02/00  65  FR  58806 

2067-00)  Extension 

of  Desigr»tion  of 

Montserrat  Under 

Temporary 

Protected  Status 
TPS  Notice  (INS  No.      11/09/00  65  FR  67404 

2096-00)  Extension 

of  Designation  of 

Burundi 
TPS  Notice  (INS  No.      11/09/00  65  FR  67405 

2095-00)  Extension 

of  Designation  of 

Sierra  Leone 
TPS  Notice  (INS  No.      11/09/00  65  FR  67407 

2094-00)  Extension 

of  Designation  of 

Sudan 
Correction  TPS  Notice  12A)e/00  65  FR  69789 

(INS  r4o.2090-00) 

Extension  of 

Designation  of 

Somalia 
TPS  Notice  (INS  21 25- 03/09/01   66  FR  14214 

01)  Designation  of 

El  Salvador 
TPS  Notice  (INS  2114- 04/05/01  66  FR  181 11 

01)  Extension  and 

Redesignation  of 

Angola 


TPS  Notice  (INS  21 35- 05/06A)1  66FR23269 

01)  Extension  of 

Designation  of 

Honduras  urMJer 

TPS 
TPS  Notice  (INS  21 36- 05/08/01  66  FR  23271 

01)  Extension  of 

Designation  of 

Nicaragua  under 

TPS 
TPS  Notice  (INS  2148- 07/03/01  66  FR  35270 

01)  Automatic  Ext. 

of  Work 

Authorizaton  for 

Hondurans  & 

Nicaraguans  Under 

TPS 
TPS  Notice  (INS  21 46- 08/03/01   66  FR  40834 

01 )  Extension  of  the 

Designation  of 

Montserrat  urxler 

TPS 
TPS  Notice  (INS  2162- 08/31/01   66  FB  46027 

01)  Extension  of 

Designation  of 

Burundi  under  TPS 
TPS  Notice  (INS  2163-  08/31/01   66  FR  46029 

01 )  Extension  of  the 

Designation  of 

Sierra  Leone  urKler 

TPS 
TPS  Notice  (INS  2164- 08/31/01  66  FR  46031 

01)  Extension  of  the 

Designation  of 

Sudan  under  TPS 
TPS  Notice  (INS  21 51 -09/04/01  66  FR  46288 

01)  Extension  of 

Redesignation  of 

Somalia  under  TPS 
TPS  Notice  (INS  21 14-  02/0^/02  67  FR  4997 

01)  Extension  of  the 
Dc^nation  of 
/Vngola  under  TPS 

TPS  Notice  (INS  No.      07/11/02  67  FR  46000 

2212-02)  Extension 

of  Designation  of  El 

SfUvador 
TPS  Notice  (INS  No.      07/17/02  67  FR  47002 

2209-02)  Extension 

of  Designation  of 

Montserrat 
TPS  Notice  (INS  2225- 08/30/02  67FR55875 

02)  Extension  of 
De^nation  of 
Burundi  under  TPS 

TPS  l^tice  (INS  2226-  08/30/02  67  FR  55877 

02)  Extension  of  ttw 

Designation  of 

Sudan  under  TPS 
TPS  htotlce  (INS  2235- 10/01/02  67  FR  61664 

02)  Designation  of 

Liberia  under  TPS 
TPS  Notice  (INS  2237-  1 1/00/02 

02)  Extension  of 

TPS  for  Sierra 

Leone 

Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entitles  Affected:  No 

Govemmant  Lavals  Affected:  None 

Additional  Information:  The  Attorney 
General  may  designate  other  countries 
for  TPS. 

INS  Nos.  1608,  1612.  1832-97.  1853-97 
and  1877-97 

INS  No.  1608  issued  as  an  interim  rule 
on  11/5/93  at  58  FR  58935 

Agency  Contact:  Elizabeth  N.  Lee, 
Adjudications  Officer.  Adjudications 
Division.  Department  of  Justice. 
Immigration  and  Nattiralization  Service. 
Room  3214.  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  307-2353 
Email:  elizabeth.n.lee@usdoj.gov 

Charles  Adkins-Blanch,  C^neral 
Coimsel.  Executive  Office  for 
Immgration  Review,  Department  of 
Justice,  Immigration  and  Naturalization 
Service.  Suite  2400.  2600  Skyline 
Tower,  5106  Leesburg  Pike,  Falls 
Church,  VA  22041 
Phone:  703  305-0470 

RIN:  1115-AE26 

1659.  INSPECTION  AND  EXPEDITED 
REMOVAL  OF  AUENS;  DETENTION 
AND  REMOVAL  OF  AUENS; 
CONDUCT  OF  REMOVAL 
PROCEEDINGS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301;  8  USC 
1182;  8  USC  1183;  8  USC  1184;  8  USC 
1185;  8  USC  1186a;  8  USC  1187;  5  USC 
552;  ^  USC  552a;  8  USC  1101;  8  USC 
1102;  8  USC  1103;  8  USC  1154;  8  USC 
1181 

CFR  Citation:  8  CFR  l;  8  CFR  213;  8 
CFR  214;  8  CFR  216;  8  CFR  217;  8  CFR 
221;  8  CFR  223;  8  CFR  3;  8  CFR  103; 
8  CFR  204;  8  CFR  207;  8  CFR  209;  8 
CFR  211;  8  CFR  212: ... 

Legal  Deadline:  Other.  Statutory, 
M^ch  1,  1997,  The  statute  requires  the 
Attorney  General  to  promulgate 
implementing  regulations  by  March  1, 
1997. 

Abstract:  Many  of  the  provisions  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA)  became  effective  April  1. 1997. 
Some  provisions  of  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996 
(AEDPA)  that  were  not  superseded  by 
IIRIRA  became  effective  November  1. 
1996.  On  March  6.  1997,  INS  and 
Executive  Office  of  Immigration  Review 
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Rnal  Rule  Stage 


(EOIR)  published  an  interim  rule 
revising  the  asylum  process;  providing 
a  mechanism  for  the  determination  and 
review  of  certain  applicants  who 
demonstrate  a  credible  fear  of 
persecution  if  returned  to  their  own 
country;  defining  the  inspection  and 
admission  process  including  new 
expedited  removal  procedures  for 
aliens  attempting  to  enter  the  United 
States  through  fraud  or 
misrepresentation  by  apprehension, 
detention,  and  removal  of  aliens; 
addressing  conduct  of  removal 
proceedings;  and  revising  many  other 
sections  of  the  regulations  to  conform 
with  the  new  laws.  On  December  6, 
2000,  INS  published  the  rule  "Asylum 
Procedures"  (INS  No.  1865-97;  RIN 
1115-AE93)  which  finalized  the  asylum 
portions  of  this  interim  rule.  INS  still 
intends  to  publish  a  final  rule  under 
RIN  1115-AE47  to  finalize  the  portions 
of  this  rulemaking  relating  to 
inspection  and  expedited  removal  of 
aliens,  detention  and  deportation  and 
removal  of  aliens,  and  the  conduct  of 
removal  proceedings. 

Timetable: 


Action 


Date         FR  en* 


RnaiAction-INSNo.      03/22/96  61  FR  11717 

1669-94 
NPRM-INSNo  1788-    01/03/97  62  FR  444 

96  Comment  Period 

End  2/3*^7 
Interim  Final  Rule-INS 

No.  1788-96 

Comment  Period 

End  7/15/97 
Interim  Final  Rule 

Cooection  (Effective 

04A)1/97) 
Interim  Final  Rule-INS 

r^.  1788-96 

Con-ection 
Final  Rule-INS  No. 

1920-98 
Final  Action  INS  No. 

1788-96 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectsd:  No 

Government  Levels  Affected:  None 

AddMonal  Information:  INS  No.  1788- 
96  (Final  Action) 

CFR  CITATIONS  CONT:  8  CFR  232. 
233.  234,  235.  236.  237.  238.  239.  240. 
241.  242,  243.  244.  245,  246,  248,  251, 
252.  253.  274a.  286.  287.  292.  299.  316, 
318.  and  329. 

LEGAL  AUTHORITY  CONT:  8  USC 
1186b. 1187. 1201.  1203.  1221.  1222. 


03/06/97  62  FR  10312 

04/01/97  62  FR  15362 

04/09/97  62  FR  17048 

07/22/98  63  FR  39217 
04AXV03 


1223. 1224. 1225. 1226.  1227,  1251, 
1252.  1252  note,  1252a.  1252b.  1253, 
1254.  1254a  note,  1255,  1256,  1258. 
1259. 1281.  1282.  1304.  1324a.  1330. 
1356. 1357.  1362.  1429,  1440,  1443, 
1447;  28  USC  509,  510,  1746;  31  USC 
9701;  3  CFR,  1982  Comp,  p  166;  8  CFR 
part  2. 

INS  Rule  No.  1920-98  makes  a 
correction  to  the  services  regulations 
that  govern  the  documentary 
requirements  for  immigrants  and 
corresponding  waivers.  This  rule  relates 
to  changes  promulgated  by  INS  1169- 
94  and  INS  No.  1788-96. 

INS  Rule  No.  1865-97,  AG  Order  No. 
2340-2000,  Final  Rule,  Asylum 
Procedures  published  on  December  6, 
2000,  at  65  FR  76121,  amended 
portions  of  the  title  III  IIRIRA  governing 
cases  in  which  an  applicant  has 
established  past  persecution  or  in 
which  an  applicant  may  be  able  to 
avoid  persecution  in  a  particular 
country  by  relocating  to  another  area 
of  that  country. 

Agency  Contact:  Linda  Loveless.  Chief 
Inspector,  Inspections  Division. 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  4064.  425 
I  Street  NW.  Washington,  DC  20536 
Phone:  202  616-7489 

Charles  Adkins-Blanch.  General 
Counsel.  Department  of  Justice. 
Executive  Office  for  Immigration 
Review,  2600  Skyline  Tower,  5107 
Leesburg  Pike.  Falls  Church.  VA  22041 
Phone:  703  305-0470 

RIN:  1115-AE47 

1660.  AGREEMENT  PROMISING  NON- 
DEPORTATiON  OR  OTHER 
IMMIGRATION  BENEFITS 

Priority:  Other  Significant 

Legal  AuttwrHy:  5  USC  301;  28  USC 
509;  28  USC  510;  28  USC  515;  28  USC 
516;  28  USC  517;  28  USC  518;  28  USC 
519 

CFR  Citation:  28  CFR  0.197 

l.egal  Deadline:  None 

Abstract:  This  rule  will  finalize  a  1996 
interim  rule  that  requires  Federal 
prosecutors,  law  enforcement  agencies, 
and  other  officials  to  obtain  written 
consent  from  the  Immigration  and 
Naturalization  Service  when  entering 
into  a  plea  agreement,  cooperation 
agreement,  or  similar  agreement 
promising  an  alien  favorable  treatment 
by  the  Service.  This  rule  ensures  that 


favorable  treatment  under  the 
immigration  laws  is  extended  only  after 
a  full  consideration  of  its  effect  on 
overall  immigration  enforcement, 
alleviates  confusion  over  the  authority 
to  enforce  the  immigration  laws,  and 
prevents  the  Service  from  being  bound 
by  agreements  imdertaken  without  its 
knowledge  and  approval.  The  interim 
nile  codified  a  long-standing  position 
of  the  Department  of  Justice. 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/13/96  61  FR  48405 
11/12/96 


04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1791- 

96  • 

Agency  Contact:  Joan  S.  Lieberman. 
Attorney.  Office  of  General  Counsel. 
Depautment  of  Justice,  Immigration  and 
Naturalization  Service,  Room  6100,  425 
I  Street  NW,  Washington,  DC  20536 
Phone:  202  514-2895 

RIN:  1115-AE50 

1661.  DERNITION  OF  THE  TERM 
"LAWFULLY  PRESENT'  FOR 
PURPOSES  OF  ELIGIBILITY  FOR 
PUBUC  BENEFITS 

Priority:  Other  Significant 

Legal  AuttHXity:  5  USC  552;  31  USC 
9701;  EO  12356;  47  FR  14874  to  15557; 
3  CFR  1982  comp;  8  CFR  2;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1201;  8  USC  1252  note;  8  USC  1252B; 
8  USC  1304;  8  USC  1356 

CFR  Citation:  8  CFR  103 

Legal  Deadline:  None 

Al>8tract:  Section  401(a)  of  the  Personal 
Responsibility  and  Work  Reconciliation 
Act  of  1996  (PRWORA)  provides  that, 
with  limited  exceptions,  only  qualified 
aliens,  as  defined  under  section  431. 
may  receive  certain  Federal  public 
benefits.  Section  401(b)(2)  provides  an 
exception  which  allows  aliens  who  are 
•iawifully  present  in  the  United  States" 
as  determined  by  the  Attorney  General 
to  receive  social  security  benefits  under 
title  n  of  the  Social  Security  Act. 
PRWORA,  and  other  laws,  use  the  term 
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"lawfully  present"  in  other  benefit- 
related  contexts  as  well. 

The  interim  final  rule  published 
September  6.  1996,  amended  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  to  define  the  term 
"an  alien  who  is  lawfully  present  in 
the  United  States"  so  that  the  Social 
Security  Administration  may  determine 
which  aliens  are  eligible  for  benefits 
imder  title  II  of  the  Social  Security  Act. 

Timetable: 


Action 


Dale         FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/06/96  61  FR  47039 
11/05/96 


04/00/03 


Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entitiea  Affwrtad:  No 


Government  Ljevela  Affected:  State. 
Federal 

Additional  Information:  INS  No.  1792- 
96 

Agency  Contact:  Michael  Hardin, 
Adjudications  Officer.  Adjudications 
Division.  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-3048 

RIN:  1115-AE51 

1662.  AFnOAVIT  OF  SUPPORT  ON 
BEHALF  OF  IMMIGRANTS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  ii83a:  PL  104- 
208;  PL  104-193;  8  CFR  2 

CFR  Citation:  8  CFR  213a;  8  CFR  299 

l.agal  Deadline:  None 

Abstract:  This  rule  amends  the  INS 
regulations  by  establishing  that  an 
individual  (the  sponsor)  who  files  an 
affidavit  of  support  under  section  21 3 A 
of  the  Immigration  and  Nationality  Act 
(INA)  on  behalf  of  an  intending 
immigrant  inciirs  an  obligation  that 
may  he  enforced  by  a  civil  action.  This 
rule  also  specifies  the  requirements  that 
Federal,  State,  or  local  agencies  or 
private  entities  must  meet  to  request 
reimbursement  firom  the  sponsor  for 
provision  of  means-tested  public 
benefits  and  provides  procedures  for 
imposing  the  civil  penalty  provided  for 
under  section  213A  of  the  INA.  if  the 
sponsor  fails  to  give  notice  of  any 


change  of  address.  This  rule  is 
necessary  to  ensure  that  sponsors  of 
aliens  meet  their  obligations  imder 
section  213A  of  the  INA. 

Timetalilo: 


Action 


Dale         FR  Cite 


Interim  Final  Rule-INS  10/20/97  62  FR  52346 

No.  1807-96; 
Interim  Final  Rule  02/07/98 

Comment  Period 

End 
Final  Adion  04/00/03 

ftogulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Additional  Information:  INS  No.  1807- 
.  96:  PL  104-208.  title  IV;  and  PL  104- 
193,  title  IV 

Agency  Contact:  Lisa  Roney.  Policy 
Analyst.  Office  of  Policy  and  Planning, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  6052.  425 
I  Street  NW.  Washington.  DC  20536 
Phone:  202  514-3242 

Michael  Hardin.  Adjudications  Officer. 
Adjudications  Division.  Department  of 
Justice.  Immigration  and  Naturalization 
Service.  Room  3214.  425  I  Street  NW, 
Washington,  DC  2053F 
Phone:  202  514-3048 

RIN:  1115-AE58 


1663.  SUSPENSION  OF  PRIVILEGE  TO 
TRANSPORT  AUENS  TO  THE  UNITED 
STATES 

Priority:  Other  Significant 

Legal  Authority:  8  USC  llOl;  8  USC 
1252;  8  USC  1102;  8  USC  1103;  8  USC 
1182;  8  USC  1184;  8  USC  1187;  8  USC 
1225;  8  USC  1226;  8  USC  1227 

CFR  Citation:  8  CFR  103;  8  CFR  273 

Legal  Deadline:  None 

Abstract:  The  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA)  added  a  provision 
to  the  Immigration  and  Nationality  Act 
that  allows  INS  to  suspend  a 
commercial  airline's  privilege  to 
transport  aliens  to  the  United  States  if 
the  carrier  has  a  record  of  bringing  in 
aliens  who  have  fiaudulent  documents. 
After  consultation  with  other  interested 
Government  agencies.  INS  is  proposing 
to  implement  appropriate  standards 
and  procedures  governing  the  use  of 
this  power  to  suspend  a  carrier's 


privilege  to  transport  aliens  to  the 
United  States. 

TlmetaMa: 


Dete         FR  CMe 


NPRM 

NPRM  Comment 
Period  End 

Final  Rule 


10/23/98  63  FR  56869 
12/22/98 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No ' 

Small  Entities  Affected:  No 

Government  Levels  Affeded:  Federal 

Additional  information:  This  rule 
required  coordination  with  several 
other  Government  agencies.  INS  No. 
1809-96. 

Agency  Contact:  Michael  D.  Jones. 
Acting  Director,  National  Fines  Office 
of  Inspections.  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
Suite  425.  1525  Wilson  Boulevard, 
Arlington,' VA  22209 
Phone:  202  305-7018 

RIN:  1115-AE59 


1664.  UMITING  UABILTTY  FOR 
CERTAIN  TECHNICAL  AND 
PROCEDURAL  VIOLATIONS  OF 
PAPERWORK  REQUIREMENTS 

Priority:  Substantive,' Nonsignificant 

Legal  Authority:  8  USC  1324a;  PL  104- 
208 

CFR  Citation:  8  CFR  274a 

Legal  Deadline:  None 

Abstract:  This  rxile  will  implement 
section  411  of  IIRIRA  which  allows 
employers  that  have  made  a  good  faith 
attempt  to  comply  with  a  particvdar 
employment  verification  requirement  to 
correct  technical  or  procedural  failures 
to  meet  the  requirement  before  such 
failures  are  deemed  to  be  violations  of 
the  Act.  This  rule  will  explain  the  good 
faith  rule,  define  the  term  technical  or 
procediual  failure  to  meet  such 
requirement,  and  explain  how  an 
employer  can  correct  technical  or 
procedural  failures. 

Timetable: 


Action 


Dele         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Rsquired:  No 

Government  l-eveis  Affected:  None 


04/07/98  63  FR  16909 
06/08/98 

01/00/03 
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AddHional  Information:  INS  No.  1819- 
96  and  Public  Law  104-208,  title  IV. 

Agency  Contact:  Marguerite  Przbylski 
Kleczek,  Attorney.  Office  of  General 
Counsel,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  6100,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-2895 

Ralatad  RIN:  Related  To  1115-AE21 

RIN:  1115-AE70 


1665.  IMPLEMENTATION  OF 
HERNANDEZ  V.  RENO  SETTLEMENT 
AGREEMENT;  CERTAIN  AUENS 
ELIGIBLE  FOR  FAMILY  UNITY 
BENEFITS  AFTER  SPONSORING 
FAMILY  MEMBER'S  NATURALIZATION 

Priority:  Other  Significant 

Legal  Authority:  8  USC  I225a  note:  PL 
104-208 

CFR  Citation:  8  CFR  236.23 

Legal  Deadline:  None 

Abstract:  On  September  30.  1996.  the 
President  signed  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996.  The  INS  will  publish  a 
regulation  implementing  a  new  basis  of 
ineligibility  for  Family  Unity  benefits 
for  certain  juvenile  offenders. 

Tintotabie: 


FR  Cite 


Interim  Final  Rule-INS  07/14AX)  65  FR  43677 

No  1823-96 

Intenm  Final  Rule  09/1 2AX) 

Comment  Period 

End 

Fmal  Rule  06/00/03 

Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1823- 
96;  PL  104-208.  title  III.  section  38;  and 
this  regulation  will  affect  8  CFR  242.5 
that  will  be  renumbered  8  CFR  236.25. 

Agency  Contact  Elizabeth  N.  Lee. 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  307-2353 
Email:  elizabeth.n.leedusdoj.gov 

RIN:  1115-AE72 


1666.  REGULATIONS  PERTAINING  TO 
BATTERED  AUENS  AND  TO  MAIL 
ORDER  BRIDE  BUSINESSES,  AS 
MANDATED  BY  IIRIRA 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  8  USC  1641(c);  PL 
104-208 

CFR  Citation:  8  CFR  204 

Legal  Deadline:  None 

Abstract:  The  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA)  included  a  nimiber 
of  provisions  relating  to  battered  aliens 
and  to  mail  order  bride  businesses.  The 
INS  anticipates  rulemaking  in  the 
following  areas: 

INS  document  No.  1845-97  is 
necessitated  by  section  501  of  IIRIRA, 
which  provides  certain  typ>es  of  public 
benefits  for  those  aliens  who  have 
made  a  prima  facie  case  for  eligibility 
pursuant  to  the  INS  interim  rule  on 
self-petitions  by  battered  aliens, 
published  at  61  FR  13061  (March  26, 
1995;  INS  No.  1705-95).  This  new  rule 
will  define  what  constitutes  a  prima 
facie  case. 

INS  dociunent  No.  1838-97.  an  advance 
notice  of  proposed  rulemaking,  is  to 
solicit  public  input  into  the  regulation 
of  certain  functions  of  the  international 
matchmaking  industry  (also  referred  to 
as  "mail  order  bride  businesses"),  as 
required  by  section  652  of  IIRIRA.  was 
published  on  7/16/97  (62  FR  38041). 

The  INS  plans  to  publish  a  proposed 
rule  to  require  international 
matchmaking  organizations  doing 
business  in  the  United  States  to  provide 
certain  information  to  any  person 
recruited  for  introductions  to  clients. 


Timetable: 

Action 


DM*  FR  CHa 


ANPRM-INSNo  07/16*^7  62  FR  38041 

1 838-97  Comments 

Due  09/1 5/97 
Intenm  Final  Rule-INS  11/13/97  62  FR  60769 

No.  1845-97 
Interim  Final  Rule  01/12/98 

Comment  Period 

End-INS  1845-97 
Final  Actlon-INS  No.      1 2/00/02 

1845 
NPRM-INSNo  1838     01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMaa  Affected:  No 

Government  Levels  Affected:  None 


Final  Rule  Stage 


Additional  mformation:  INS  No.  1838- 
97.  The  Service  submitted  its  report  on 
international  matchmaking 
organizations  which  can  be  found  on 
the  INS  web  site.  The  Service  is 
currently  preparing  the  informational 
brochures  which  the  organizations  will 
be  required  to  provide  to  women 
recruits. 

Agency  Contact:  Laiva  M.  Dawkins, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3040,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  307-4754 
Email:  laura.dawkins9usdoj.gov 

1115-AE77- 


1667.  ESTABLISHMENT  OF 
PREINSPECTED  AUTOMATED  LANE 
(PAL)  PROGRAM  AT  IMMIGRATION 
AND  NATURALIZATION  SERVICE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1103;  8  USC 
1182;  8  USC  1225;  8  USC  1226;  8  USC 
1251;  8  USC  1252;  8  USC  1357;  8  CFR 
2 

CFR  Citation:  8  CFR  287;  8  CFR  299 

l.egai  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Natviralization  Service 
regulations  by  establishing  a 
Preinspected  Automated  Lane  (PAL) 
Program  for  the  use  of  eligible  persons 
and  vehicles  at  immigration 
checkpoints  within  the  United  States. 
This  rule  will  facilitate  the  passage  of 
people  and  vehicles  through  INS 
checkpoints  while  safeguarding  the 
integrity  of  law  enforcement  objectives 
at  the  checkpoints. 

Timetable: 


Action 


FR  CMe 


04/18/97  62  FR  19024 
06/17/97 


Interim  Final  Rule 
Interim  Final  Rule 

Convnent  Period 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.eveis  Affected:  None 

Additional  Information:  INS  No.  1830- 

97 

Agency  Contact:  Rudolph  J.  Nfiranda, 
Chief  Patrol  Agent,  Department  of 
Justice,  Immigration  and  Naturalization 
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Service,  Room  4226,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-3072 


RIN:  1115-AE80 


1668.  REQUIRING  AUENS  ORDERED 
REMOVED  FROM  THE  UWTEO 
STATES  TO  SURRENDER  TO  THE 
IMMIGRATION  AND  NATURALIZATION 
SERVICE  FOR  REMOVAL 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103;  8  USC 
1231;  8  USC  1253 

CFR  Citation:  8  CFR  240.13;  8  CFR 
240.14;  8  CFR  240.15;  8  CFR  240.16; 
8  CFR  240.17;  8  CFR  240.18;  8  CFR 
240.19 

Legal  Deadline:  None 

Abstract:  This  rule  requires  aliens 
subject  to  a  final  order  of  removal  to 
surrender  to  the  INS.  This  rule  also 
establishes  procedures  for  surrender 
and  bars  persons  violating  these 
procedures  from  obtaining  discretionary 
immigration  benefits. 

Timetable: 


Action 


FR  on* 


09/04/98  63  FR  47205 
11/03/96 


The  final  rule  wiU  establish 
an  administrative  process  whereby 
criminal  aliens  in  State  custody 
convicted  of  nonviolent  offenses  may 
be  removed  prin  to  e»mpletion  of  their 
sentence  of  imprisonment.  The  rule 
wiU  implement  the  authority 
contemplated  by  Congress  to  enhance 
the  ability  of  the  United  States  to  : 
remove  criminal  aliens. 


NPRM 

NPRM  Comment 

Period  End 
Supptemental  NPRM     05/09/02  67  FR  311 57 
Supplemental  NPRM    06/10/02 

Comment  Period 

End 
Fmal  Rule  U/OOmZ 

Regulatory  FlexMlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lisa  Batey,  Associate 
General  Counsel,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  6100.  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  503  353-1825 

RIN:  1115-AE82 

1669.  EARLY  RELEASE  FOR 
REMOVAL  OF  CRIMINAL  AUENS  IN 
STATE  CUSTODY  FOR  NONVIOLENT 
OFFENSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1103;  8  USC 
1223;  8  USC  1227;  8  USC  1251;  8  USC 
1253;  8  USC  1255;  8  USC  1330:  8  CFR 
2 

CFR  Citation:  8  CFR  241 

Legal  Dea(fline:  None 


Action 


Dele         FR  CMi 


NPRM-INSNo.  1848-    07/1 2«9  64 FR 37461 

97 
NPRM  Comment  09/1 0/99 

Period  End 
Final  Action-INS  No.     03/00/03 

184S-97 

Regulalory  FlaxMNty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State. 
Federal 

Additional  Information:  INS  No.l848- 
97 

Agency  Contact  Joan  S.  Lieberman. 
Attorney.  Office  of  General  Counsel, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  6100.  425 
I  Street  NW.  Washington.  DC  20536 
Phone:  202  514-2895 

Ron  Ekxbon,  Supervisory  Special 
Agent.  Headquarters  Investigations, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  1000,  425 
I  Street  NW.  Washington.  DC  20536 
Phone:  202  616-7310 

RIN:  1115-AE83 

1670.  AMENDMENT  OF  THE 
REGULATORY  DEFINITION  OF 
ARRIVING  AUEN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  lioi;  8  CFR 

2 

CFR  CItatton:  8  CFR  l 

Legal  Deadline:  None 

AtMtract:  This  rule  amends  the  INS 
regidations  by  changing  the  regulatory 
definition  of  an  arriving  alien.  Under 
section  235(b)(l)(A)(i)  of  the 
Immigration  and  Nationality  Act  (Act), 
which  was  effective  on  April  1,  1997. 
certain  arriving  aliens  are  subject  to 
expedited  removal  procedures.  The 
existing  regulatory  definition  of  arriving 
aliens  includes  parolees.  As  a  matter 
of  policy,  the  Department  has  decided 


that  it  is  appropriate  to  exempt  fitim 
the  new  expedited  removal  procedures 
aliens  who  were  paroled  into  the 
United  States  before  April  1997.  This 
rule  clarifies  that  these  aliens  as  well 
as  certain  other  aliens  who  were 
paroled  into  the  United  States  pursuant 
to  advance  parole,  will  not  be  subjected 
to  expedited  removal  upon  termination 
at  parole.  The  rule  also  makes  several 
changes  in  the  ordering  of  1.1  (q)  to  use 
language  that  is  clearer  and  more 
consistent  with  the  wording  of  the 
statute. 


Deli         FR  CUs 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


04/20/98  63FR 19382 
06/19/96 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Re:  INS  No. 
1868-97 

Agency  Contact:  Jerry  Liu.  Assistant 
Chief  Inspector,  Inspections  Division, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  4064.  425 
I  Street  NW.  Washington.  DC  20536 
Phone:  202  514-3410 

RIN:  1115-AE87 

1671.  ADJUSTMENT  OF  STATUS, 
CONTINUED  VAUDITY  OF 
NONIMMIGRANT  STATUS,  AND 
UNEXPIRED  EMPLOYMENT 
AUTHORIZATION  FOR  APPLICANTS 
MAINTAINING  NONIMMIGRANT  H  OR 
L STATUS 


Substantive.  Nonsignificant 

Legal  Auttwrlty:  8  USC  llOl;  8  USC 

1282:  8  CFR  2;  8  USC  1103;  8  USC 

1182;  8  USC  1184;  8  USC  1186a;  8  USC 

1187;  8  USC  1221;  8  USC  1255;  8  USC 

1281 

CFR  Citation:  8  CFR  214;  8  CFR  245 

Legal  Deadline:  None 

Abstract:  Over  the  last  several  years, 
the  Service  has  issued  numerous  policy 
statements  regarding  its  position  on 
employment  authorization,  advance 
parole,  and  extension  of  nonimmigrant 
status  for  certain  skilled  nonimmi^vnt 
workers  who  have  filed  for  adjustment 
to  permanent  resident  status.  This 
interim  final  rule:  (1)  Codified  existing 
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Service  policy  statements  by 
incorporating  them  into  the  Service's 
regulations  and  (2)  eliminated  the 
requirement  for  service  permission  for 
overseas  travel  for  adjustment 
applicants  who  are  maintaining  H-1  or 
L  nonimmigrant  status.  The  Service 
will  be  publishing  a  final  rule  in 
response  to  public  comments. 


Action 


DM*  FR  CM* 


06/01/99  64  FR  29206 
06/02/99 


Interim  Fnal  Rule 
Interim  Ftnai  Ruto 

Comment  Period 

End 
FinaiRuto 

ReguMory  Flexl>illty  Analysis 

No 


01/00/D3 


Small  Entities  Affected:  No 
Government  Levele  Affected:  None 

Additional  infonnation:  INS  No.  1881- 

97 

Agency  Contact  Michael  Valverde, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-2763 
Email:  michael.valverde9usdoj.gov 

fUN:  1115-AE96 


1672.  VERIFICATION  OF  EUGiBIUTY 
FOR  PUBLIC  BENEFITS 

Priority:  Other  Significant 

Legal  Auttwrtty:  8  USC  1103;  8  USC 
1642 

CFR  Citation:  8  CFR  104 

Legel  Deadline:  NPRM,  Statutory, 

November  3,  1997. 
Final,  Statutory.  February  22.  1998, 
Statutory  deadline  to  promulgate 
regulations  for  State  and  local  public 
benefits  was  previously  11/03/98. 
Deadline  for  regulations  for  Federal 
public  benefits  was  02/22/98. 

Abstract:  This  regulatory  action 
requires  entities  (other  than  nonprofit 
charitable  organizations)  providing 
Federal  public  benefits  (with  certain 
exceptions]  to  verify  by  examining 
documents  and  using  an  INS  automated 
verification  system  that  alien  applicimts 
are  eligible  for  the  benefits  under 
Fedwal  benefit  reform  legislation.  This 
rule  also  sets  forth  provisions  by  which 
State  or  local  governments  can  verify 
whether  aliens  applying  for  State  or 
local  pubUc  benefits  are  eligible  for 


such  benefits  under  Federal  laws.  In 
addition,  the  rule  establishes 
procediues  for  verifying  the  U.S. 
nationality  of  individuals  applying  for 
benefits  in  a  fadi  and  nondiscriminatory 
manner. 

The  Interim  Verification  Guidelines 
were  published  as  a  notice  on  11/17/97 
at  62  FR  61344.  The  guidelines  set  forth 
procedures  that  benefit-granting 
agencies  can  use  to  verify  U.S.  citizens, 
non-citizen  nationals,  and  qualified 
aliens  for  eligibility  under  title  IV  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(PRWORA)  prior  to  issuance  of  final 
regulations. 

The  proposed  rule  for  the  Verification 
of  Eligibility  for  Public  Benefits  was 
published  on  8/04/98  at  63  FR  41662. 
The  changes  made  in  response  to  the 
comments  received  on  the  proposed 
rule  were  significant  enough  and  dealt 
with  complex  and  important  issues  that 
another  opportimity  to  comment  is 
warranted.  The  next  version  of  the  rule 
will  be  issued  as  an  interim  rule,  rather 
than  a  final  rule,  in  order  to  implement 
the  statutory  directive  to  promiilgate 
verification  regulations  and  start  the 
subsequent  2-year  period  in  which 
Federal  public  benefit-granting  agencies 
must  come  into  compliance.  The 
interim  rule  is  in  the  concurrence 
process  and  has  not  yet  been  published. 


Action 


Date 


FR  CM* 


NPRM-INSNo.1902-    08/04/98  63  FR  41662 

96 
NPRM  Comment  10/05/96 

Period  End 
Interim  Final  Rute-INS  03/00/03 

No  1902-98 

Regulatory  Flexibility  Analysle 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Additional  Information:  INS  No.  1902- 
98  should  be  referenced  for  any 
inquiries  concerning  this  rulemaking 
action. 

Agency  Contact:  Phillip  Busch,  Senior 
Counsel,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
6100,  Office  of  General  Counsel,  425 
I  Street  NW,  Washington,  DC  20536 
Phone:  202  514-2895 

RIN:  1115-AE99 


1673.  FINGERPRINTING  APPLICANTS 
AND  PETITIONERS  FOR 
IMMIGRATION  BENEFITS; 
ESTABUSHING  A  FEE  FOR 
RNGERPRINT1NG  BY  THE  SERVICE 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  8  USC  lioi;  8  USC 
1103:  8  USC  1201;  8  USC  1252  note; 
8  USC  1252b;  8  USC  1304;  8  USC  1356 

CFR  Citation:  8  CFR  103;  8  CFR  299; 
8  CFR  316;  8  CFR  335 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  relating  to  fingerprinting 
applicants  and  petitioners  for  benefits 
imder  the  Immigration  and  Nationality 
Act  by:  Canceling  the  Designated 
Fingerprinting  Service  program; 
requiring  applicants  and  petitioners  for 
benefits  to  be  fingerprinted  at  either  a 
Service  Office,  a  State  or  local  law 
enforcement  agency,  or  at  a  United 
States  consular  or  military  office; 
establishing  a  fiee  for  fingerprinting  by 
the  Service;  and  requiring  confirmation 
from  the  Federal  Bureau  of 
Investigation  (FBI)  that  a  full  criminal 
backgroimd  check  has  been  completed 
before  adjudication  of  a  naturalization 
application  is  completed. 

TImetabIs: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Correction 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


03/17/98  63  FR  12979 
03/29/98 

04/09/98  63  FR  17489 

05/1  a«^ 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Additional  information:  INS  No.  1891- 
97 

Agency  Contact  Pamela  T.  Wallace, 
Adjudications  Officer,  Immigration 
Services  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  980,  801  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-9475 


I:  1115-AF03 
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1674.  PROCESSING,  DETENTION,  AND 
RELEASE  OF  JUVENILES 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103;  8  USC 
1182;  8  USC  1224;  8  USC  1225;  8  USC 
1226;  8  USC  1227;  8  USC  1362 

CFR  Citation:  8  CFR  236.3 

Legal  Deadlirte:  Final,  Judicial,  July  31, 
1998. 

The  court-approved  setUement 
agreement  in  Flores  v.  Reno  (CD.  Cal.) 
required  INS  to  initiate  action  to 
publish  regulations  in  July  1998. 
However,  the  changes  brought  by 
AEDPA  and  IIRIRA  delayed  issuance  of 
the  regulations.  The  INS  later  re- 
published the  rule  for  comments. 

AlMtract:  The  rule  amends  the 
Inunigration  and  Nat\iralization  Service 
regulations  by  establishing  the 
procedures  for  processing  alien 
juveniles  from  custody  and  the 
detention  of  unreleased  juveniles  in 
State-licensed  programs  and  detention 
facilities.  This  rule  also  governs  the 
transportation  and  transfer  of  juveniles 
in  Service  custody. 

Timetable: 


Action 


FR  Cite 


NPRM-INStto.  1906-    07/24/98  63  FR  39759 

96 
NPRM  Comment  09/22/98 

Period  End 
NPRM  Comment  01/14/02  67  FR  1670 

Period  Reoperied 
Second  NPRM  03/15/02 

Comment  Period 

End 
Final  Action  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1906- 
98. 

Agency  Contact:  Mark  A.  Matese, 
Director  of  Juvenile  Affairs,  Department 
of  Justice,  Immigration  and 
Naturalization  Service,  8th  Floor,  Office 
of  Field  Operations.  801  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-2162 


1675.  SUSPENSION  OF 
DEPORTATION  AND  SPECIAL  RULE 
CANCELLATION  OF  REMOVAL  FOR 
CERTAIN  NATIONALS  OF 
GUATEMALA,  EL  SALVADOR,  AND 
FORMER  SOVIET  BLOC  COUNTRIES 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552;  8  USC 
1225;  8  USC  1226;  8  USC  1227;  8  USC 
1251;  8  USC  1252  note;  8  USC  1252a; 
5  USC  552a;  8  USC  1101;  8  USC  1103; 
8  USC  1158;  8  USC  1182;  8  USC  1186a; 
8  USC  1224 

CFR  Citation:  8  CFR  103;  8  CFR  208; 
8  CFR  240;  8  CFR  246;  8  CFR  274a; 

Legal  Deedllrte:  None 

Abstract:  This  rule  implements  section 
203  of  the  Nicaraguan  Adjustment  and 
Central  American  Relief  Act 
(NACARA),  enacted  as  title  n  of  Public 
Law  No.  105-100,  111  Stat.  2160.  2193 
(1997)  (as  amended  by  Technical 
Corrections  to  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  (NACARA),  Public  Law  105- 
139,  Stat  2644  (1997)).  Section  203  of 
NACARA  provides  that  certain 
Guatemalans,  Salvadorans,  and 
nationals  of  former  Soviet  Bloc 
countries  are  eligible  to  apply  for 
cancellation  of  removal  under  the 
standards  for  suspension  of  deportation 
similar  to  those  that  existed  prior  to 
enactment  of  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  (IIRIRA).  The  rule  establishes  the 
authority  of  INS  asylum  officers  to 
adjudicate  certain  applications  under 
section  203  of  NACARA,  provides 
application  and  adjudication 
procedures,  identifies  factors  and 
standards  relevant  to  eligibility,  and 
establishes  a  rebuttable  presumption  of 
extreme  hardship  for  certain  NACARA 
beneficiaries. 

Timetable: 


Action 


Date         FR  CItt 


RIN:  1115-AF05 


NPRM-INSNo.  1915-    11/24/98  63  FR  64895 

98 
NPRM  Comment  01/25/99 

Period  End-INS  No. 

1915-98 
Interim  Rute-INS  No.     05/21/99  64  FR  27856 

1915-98 
Interim  Rute  Comment  07/20/99 

Period  End 
Final  Rute  06/00/03 

Regulatory  Flexibility  Analysis 
Rsquired:  No 

Small  Entities  Affected:  No  * 


Government  Levels  Affected:  Federal 
Additional  Information:  INS  No.  1915- 

98 

Agency  Contact:  Joanna  Ruppel, 
Supervisor  for  Asylum  Operations, 
International  Affairs,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  3rd  Floor,  111  Massachusetts 
Avenue  NW,  Washington,  DC  20536 
Phone:  202  305-2663 

RIN:  1115-AF14 

1676.  EUMINATION  OF  IMMIGRATION 
AND  NATURALIZATION  SERVICE- 
ISSUED  MEXICAN  AND  CANADIAN 
BORDER  CROSSING  CARDS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552;  8  USC 
1228;  8  USC  1252;  8  USC  1304;  8  USC 
1356;  8  USC  1304;  8  USC  1356;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1182;  8  USC  1201;  8  USC  1225;  8  USC 
1226;  8  USC  1227 

CFR  Citation:  8  CFR  103;  8  CFR  212; 
8  CFR  214;  8  CFR  235;  8  CFR  247;  8 
CFR  264;  8  CFR  286;  8  CFR  299 

Legal  Deedlbie:  Final,  Statutory, 
October  1,  2002. 

Alwtract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  to  eliminate  the 
use  of  Form  1-175,  Application  for 
Nonresident  Alien  Canadian  Border 
Crossing  Card,  and  Form  1-190, 
Application  for  Nonresident  Alien 
Mexican  Border  Crossing  Card.  It  also 
terminates  the  production  of  Form  I- 
185,  Nonresident  Alien  Canadian 
Border  Crossing  Card,  and  Form  1-586, 
Nonresident  Alien  Mexican  Border 
Crossing  Card.  In  addition,  this  rule 
prohibits  the  use  of  Form  1-186 
(previous  version  of  Mexican  Border 
Grossing  Card),  Form  1-185  and  Form 
1-586  Border  Crossing  Cards  (BCCs) 
after  September  30,  2002.  for  required 
use  of  a  card  containing  a  machine 
readable  biometric  identifier  for  entry 
(such  as  the  fingerprint  or  handprint 
of  the  alien).  Under  the  provisions  of 
this  rulemaking,  an  alien  seeking  entry 
into  the  United  States  by  presentaticm 
of  a  BCC  must  complete  a  biometric 
verification  upon  each  entry. 


Action 


FR  CMa 


Interim  Fmal  Rute 

12/00/02 

Interim  Fmal  Rute 

01/00/03 

Comment  Period 

End 
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Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1931- 
98 

Agency  Corrtact:  Michael  J.  Flemmi. 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4064,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  305-9247 

RiN:  1115-AF24 


1677.  RUNG  OF  PROPOSALS  FOR 
DESIGNATION  AS  A  REGIONAL 
CENTER  APPROVED  TO 
PARTICIPATE  IN  THE  IMMIGRANT 
INVESTOR  PILOT  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  8  USC  lioi:  8  USC 
1103;  8  USC  1151:  8  USC  1154;  8  USC 
1182;  8  USC  1186a 

CFR  Citation:  8  CFR  204 

l.egal  Deadline:  None 

At>Stract:  The  regulation  changes  the 
location  for  the  filing  and  adjudication 
of  proposals  to  participate  in  the 
Immigrant  Investor  Pilot  Program  from 
Headquarters,  Adjudication,  to  the 
Texas  and  California  Service  Centers. 
This  change  is  necessary  to  ensure  the 
uniform  and  effective  adjudication  of 
these  complex  proposals  related  to 
economic  development,  export  trade, 
and  job  creation. 


Action 


Dais         FR  CH* 


Intenm  Final  Rule 
Intenm  Final  Rule 

Comment  Period 

End 


11AXV02 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  INS  No.  1944- 

98 

Agency  Contact:  Maurice  R.  Berez, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Natiiralization  Service, 
Room  3214,  425  I  Street  NW. 
Washington,  DC  20536 


Phone:  202  353-8177 
RIN:  1115-AF27 


1678.  NONIMMIGRANT  VISA 
EXEMPTION  FOR  NATIONALS  OF  THE 
BRITISH  VIRGIN  ISLANDS  ENTERING 
THE  UNITED  STATES  THROUGH  ST. 
THOMAS,  UMTED  STATES  VIRGIN 
ISLANDS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  8  USC  llOl;  8  USC 
1252;  8  USC  1102;  8  USC  1182;  8  USC 
1184;  8  USC  1187;  8  USC  1225;  8  USC 
1226:  8  USC  1227;  8  USC  1228 

CFR  Citation:  8  CFR  212 

(.egal  Deadline:  None 

AtMtract:  This  rule  amends  the 
Immigration  and  Naturalization 
Service's  regulations  to  allow 
nonimmigrant  visitors  for  business  or 
pleasiu«  who  are  nationals  of  the 
British  Virgin  Islands  to  apply  for 
admission  to  the  United  States  without 
a  visa  at  the  ports-of-entry  of  St. 
Thomas,  United  States  Virgin  Islands. 
Since  visas  are  no  longer  issued  from 
the  British  Virgin  Islands  by  the 
Department  of  State,  all  persons 
needing  a  nonimmigrant  visa  have  to 
either  travel  or  mail  their  applications 
to  Barbados,  the  nearest  visa-issuing 
location.  The  Service's  action  will 
facilitate  travel  to  the  United  States  for 
nationals  of  the  British  Virgin  Islands 
while  still  ensuring  that  the  proper 
application  provisions  of  the  I&NA  are 
met. 

Timetable: 


Action 


Dels 


FR  Cite 


02/18/99  64  FR  7989 
04/18/99 


Intenm  Final  Rule 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Additionai  Information:  INS  No.  1956- 
98 

Agency  Contact:  Dennis  Thompson, 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4064,  425  I  Street  NW. 
Washington,  DC  20536 


Phone:  202  514-3019 
RIN:  1115-AF28 


1679.  REGULATIONS  CONCERNING 
THE  CONVENTION  AGAINST 
TORTURE 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103;  8  USC 
1158;  8  USC  1226;  8  USC  1252;  8  USC 
1282 

CFR  Citation:  8  CFR  3;  8  CFR  208;  8 
CFR  235;  8  CFR  238;  8  CFR  240;  8  CFR 
241 

l.egal  Deadline:  Other,  Statutory, 
February  18,  1999,  The  Act  requires 
promulgation  by  02/18/99. 

Abstract:  This  rule  implements  Article 
3  of  the  United  Nations  Convention 
Against  Torture  or  Other  Forms  of 
Cruel,  Inhuman,  or  Degrading 
Treatment  or  Pujiishment  for  persons 
who  may  be  subject  to  removal  from 
the  United  States  under  the  provisions 
of  the  Immigration  and  Nationality  Act. 

Timetable: 


Action 


Data 


FR  CHe 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Corrections 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Rule 


02/19/99  64  FR  8478 
03/22/99 

03/22/99  64  FR  13881 

04/20/99 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  1976- 
99 

Agency  Contact:  Charles  Adkins- 
Blanch,  General  Coimsel,  Department  of 
Justice,  Executive  Office  for 
Immigration  Review.  2600  Skyline 
Tower,  5107  Leesburg  Pike,  Falls 
Church,  VA  22041 
Phone:  703  305-0470 

Mary  Giovagnoli,  Acting  Chief,  Refugee 
and  Asyliun  Branch,  Department  of 
Justice,  Immigration  and  Natiualization 
Service,  425  I  Street  NW,  Washington, 
DC  20536 
Phone:  202  514-2895 

RIN:  1115-AF39 


1680.  APPLICATION  FOR  REFUGEE 
STATUS;  ACCEPTABLE 
SPONSORSHIF  AGREEMENT 
GUARANTY  OF  TRANSPORTATION ' 

Priority:  Substantive.  Nonsigraficant 

Legal  Authority:  8  USC  llOl;  8  USC 
1103;  8  USC  1151;  8  USC  1157;  8  USC 
1158;  ... 

CFR  Citation:  8  CFR  207 

Legal  Deadline:  None 

Abstract:  Section  207  of  the 
Immigration  and  Nationality  Act 
authorizes  the  Attorney  General  to 
admit  refugees  to  the  United  States 
under  certain  conditions,  including 
those  provided  for  by  regulation.  The 
Immigration  and  Naturalization  Service 
regulations  require  that  sponsorship 
agreements  be  secured  before  an 
applicant  is  granted  admission  as  a 
rehigee  at  a  U.S.  port-of-entry  (POE). 
The  determination  of  whether  or  not 
someone  is  classified  as  a  refugee  is 
described  in  the  Act  as  a  separate 
decision  from  whether  a  refugee  may 
be  admitted  to  the  United  States  in 
refugee  status.  This  rule  amends  the 
Service  regulations  by  removing 
language  ihat  erroneously  implies  that 
the  Service  requires  a  sponsorship 
agreement  and,  guarantee  of 
transportation  prior  to  determining 
whether  an  applicant  is  a  refugee.  This 
rule  is  necessary  to  clarify  issues  that 
may  appear  ambiguous  in  the  existing 
regulation,  and  provides  more 
advantageous  treatment  for  the  limited 
number  of  applicants  for  refugee  status 
who  have  their  Service  interviews 
before  sponsorship  agreements  have 
been  secured. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rute 
Interim  Final  Rule 

Comment  Period 

End 
Fmal  Rule 


05/21/99  64  FR  27660 
07/20/99 


12/00/02 


Regulatory  Flexfeillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1999- 
99 

Agency  Contact:  Kathleen  lliompson, 
Staff  cificer.  Office  of  International 
Affairs,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
425  I  Sti^t  NW,  Washington,  DC  20536 


Phone:  202  305-2756 


I:  1115-AF49 


1681.  NONIMMIGRANT  CLASSES:  Q-2 
IRISH  PEACE  PROCESS  CULTURAL 
AND  TRAIMNG  PROGRAM  VISITOR 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  iiol;  8  USC 
1103;  8  USC  1184;  8  USC  1186;  8  USC 
1187; ... 

CFR  Citation:  8  CFR  214;  8  CFR  245; 
8  CFR  248;  8  CFR  274 

l.egal  Deadline:  None 

At>stract:  This  rule  amends  the 
regulations  to  establish  a  new  visa 
classification,  Q-2.  Public  Law  105-319. 
also  known  as  the  Irish  Peace  Process 
Cultural  and  Training  Program  Act  of 
1998,  provides  the  basis  for  this 
regulatory  change.  The  Q-2  visa 
classification  identifies  those  visitors 
from  Northern  Ireland  and  certain 
designated  coimties  in  the  Republic  of 
Ireland  to  come  to  the  United  States 
temporarily  for  training  employment 
and  to  experience  coexistence  and 
conflict  resolution  in  a  diverse  society. 

Timetable: 


DMa        FR  one 


03/17/00  65  FR  14774 
03/17/00 


CFR  Citation:  8  CFR  212 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Natiiralization  Service 
(Service)  regulations  concerning  the 
authority  to  grant  the  parole  of  aliens 
bom  Service  custody  by  specifically 
identifying  the  scope  of  that  authority 
to  include  the  Commissioner,  the 
Deputy  Commissioner,  the  Executive 
Associate  Commissioner  for  Field 
Operations,  and  regional  directors.  This 
action  is  being  taken  to  clarify  which 
individuals  are  authorized  by  the 
Attorney  General,  acting  through  the 
Commissioner,  to  grant  parole  bom 
Service  custody. 

Timetable: 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule         05/16/00 

Comment  Period 

End 
Revised  Interim  Final    1 2/00/02 

Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2000- 
99 

Agency  Contact:  Donna  Crump. 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  353-8177 

RIN:  1115-AF51 


1682.  CLARIFICATION  OF  PAROLE 
AUTHORITY 

Priority:  Info./Admin./Other 

Legal  AuttMrity:  8  USC  iioi;  8  USC 
1102;  8  USC  1103;  8  USC  1182;  8  USC 
1184:  ... 


Action 


DM*  FR  cm 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Delay  of  Effective 

Date  until 

03/30/2001 
Final  Action 


10/28/00  65FR82254 
12/28/00 


01/26/01   66  FR  7863 


01/001/03 


Regulatory  Flexit>ility  Analyeie 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  2004- 

99 

(See  Also  1115-AE68) 

Agency  Contact:  Kenneth  Leutbecker, 
Director,  Parole  and  Humanitarian 
Assistance  Branch,  Office  of 
International  Affairs,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Attn:  ULLICO  Bldg,  Third 
Floor,  111  Massachusetts  Avenue  NW, 
Washington.  DC  20001 
Phone:  202  305-2670 

Related  RIN:  Related  To  1115-AE68 

RIN:  1115-AF53 

1683.  AUTHORIZING  COLLECTION  OF 
FEE  LEVIED  ON  F.  J,  AND  M 
NONIMMIGRANT  CLASSIFICATIONS 
UNDER  ILLEGAL  IMMIGRATION 
REFORM  AND  IMMIGRANT 
RESPONSIBiUTY  ACT  (HRIRA) 

Priority:  Other  Significant 

Legal  Autt>ority:  8  USC  llOl;  8  USC 
1103;  8  USC  1182;  8  USC  1184;  8  USC 
1186a;  ... 

CFR  Citation:  8  CFR  103:  8  CFR  214; 
8  CFR  299 
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Hnal  Rule  Stage 


Legal  Deadline:  None 

Abstract:  This  rule  amends  INS 
regulations  to  establish  a  fee,  pursuant 
to  section  641  of  the  Illegal  Immigration 
Refonn  and  Immigrant  Responsibility 
Act  (URIRA),  as  amended  by  Public 
Law  106-396.  In  accordance  with  these 
statutes,  the  alien  will  remit  the  fee 
directly  to  the  Attorney  General  at  a 
time  prior  to  the  alien  being  classified 
as  an  F,  J,  or  M  nonimmigrant.  The  rulQ 
will  outline  the  fee  amounts,  who  is 
subject ,  when  the  fee  must  be  paid,  and 
the  consequences  that  an  F-1 ,  J-l ,  and 
M-1  nonimmigrant  faces  upon  failure 
to  pay  the  fee.  This  rule  is  necessary 
to  implement  section  641  of  the  URIRA, 
as  amended,  as  well  as  authorized 
under  section  103  and  214  of  the 
Immigration  and  Nationality  Act  and 
under  31  U.S.C.  9701. 

Timetable: 


Action 


FR  Cite 


12/21/99  64  FR  71323 
02/22/00 

01/00/03 


NPRM 

NPRM  Comment 

Penod  End 
Intenm  Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  1991- 
99  (See  also  RIN  1115-AG55:  INS  No. 
2185-02  which  amends  Service 
regulations  governing  the  retention  and 
reporting  of  information  about  F,  J,  and 
M  nonimmigrants.) 

Agency  Contact:  Maura  Deadrick, 
Assistant  Director,  Adjudication 
Division.  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3040,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-3228 

RIN:  1115-AF56 


1684.  BATTERED  AND  ABUSED 
CONDITIONAL  RESIDENTS; 
TERMINATION  OF  MARRIAGE  BY 
CONDITIONAL  RESIDENTS 

Priority:  Other  Significant 

Lagal  Authority:  8  USC  ilOl:  8  USC 
1103:  8  USC  1154;  8  USC  1184:  8  USC 
1186a 

CFR  Citation:  8  CFR  216:  8  CFR  299 

Legal  Deadiina:  None 

Abstract:  Enacted  on  November  10. 
1986.  the  Immigration  Marriage  Fraud 


Amendments  of  1986  (IMFA)  made  a 
number  of  changes  to  the  Act  to  deter 
aliens  from  marrying  solely  to  obtain 
immigration  benefits.  IMFA  established 
a  conditional  resident  status  for  aliens 
who  obtained  lawful  permanent 
resident  status  based  upon  a  marriage 
of  less  than  2  years  duration.  The 
interim  rule  published  on  May  16, 
1991,  established  procedures  to  allow 
a  conditional  resident  who  married  in 
good  faith  but  whose  marriage  was 
terminated  by  the  United  States  citizen 
or  lawful  permanent  resident  spouse  to 
seek  a  waiver  of  the  joint  filing 
requirement.  The  interim  rule 
published  on  5/16/91  also  was 
necessary  to  provide  a  method  by 
which  a  battered  conditional  resident, 
or  a  conditional  resident  parent  of  an 
abused  conditional  resident  child,  may 
apply  for  removal  of  the  conditional 
basis  of  resident  status  without  filing 
a  joint  petition.  This  interim  rule 
implements  certain  technical  changes 
made  by  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996  (URIRA)  and  addresses  comments 
received  in  response  to  the  interim  rule 
published  on  5/16/91. 

Timetable: 


1685.  EXTENSION  OF  25-MILE  UMIT 

AT  SELECT  ARIZONA  PORTS-OF- 

ENTRY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  iioi;  8  USC 

1103:  8  USC  1182:  8  USC  1183;  8  USC 

1201: ... 

CFR  Citation:  8  CFR  235 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Natiualization  Service 
regulations  to  extend  the  distance 
Mexican  nationals  with  border  crossing 
cards  to  travel  into  the  United  States 
without  obtaining  additional 
Inunigration  documentation  at  selected 
ports-of-entry  (POEs)  along  the  United 
States  and  Mexico  border.  The  selected 
POEs  are  located  in  the  State  of 
Arizona  at  Sasabe,  Nogales,  Mariposa, 
Douglas,  and  Naco.  Once  visitors  to 
Arizona  meet  the  inspection 
requirements  of  legal  entry  to  the 
United  States,  they  wiU  be  able  to 
travel  within  the  75-mile  border  region 
of  Arizona.  This  rule  is  intended  to 
promote  commerce  in  the  southern 
Arizona  border  area  while  still  ensuring 
that  sufiicient  safeguards  are  in  place 
to  prevent  illegal  entry  to  the  United 
States. 


Action 


Dal*         FR  CH*       Timetable: 


Interim  Final  Rule 
Interim  Final  Rule 
Final  Action 


05/1 6«1   56  FR  22635 

12/00/02 

12/00/03 


Action 


IMe  FR  Cite 


12/08/99  64FR68616 
02/07/00 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  levels  Affected:  None 

Additional  information:  Interim  Rule 
for  INS  No.  1423-91  tha^  was  pubUshed 
on  5/16/1991. 

Agency  Contact:  Pearl  Chang,  Branch 
Chief,  Adjudications  Division, 
Department  ot  Justice,  Immigration  and 
Naturalization  Service,  Room  3214.  425 
I  Street  NW.  Washington,  DC  20536 
Phone:  202  616-7440 

Elizabeth  N.  Lee.  Adjudications  Officer, 

Adjudications  Division,  Department  of 

Justice,  Immigration  and  Naturalization 

Service,  Room  3214,  425  I  Street  NW, 

Washington.  DC  20536 

Phone:  202  307-2353 

Email:  elizabeth.n. leedusdoj.gov 

RIN:  1115-AF59 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Fmal  Action  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2026- 
99 

Agency  Contact:  Jerry  Liu,  Assistant 
Chief  Inspector,  Inspections  Division. 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  4064,  425 
I  Street  NW,  Washington,  DC  20536 
Phone:  202  514-3410 

RIN:  1115-AF60 

1686.  REVOKING  GRANTS  OF 
NATURALIZATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1103;  8  USC 

1443 

CFR  Citation:  8  CFR  340 
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Final  Rule  Stage 


Legal  Deadline:  None 

Abstract:  This  nUe  amends  the  INS 
regvdations  relating  to  administrative 
revocation  of  naturalization  by 
changing  the  burden  of  proof  the  INS 
must  satisfy  in  order  to 
administratively  revoke  a  grant  of 
naturalization  and  by  clarifying  the 
180-day  period  for  the  rendering  of  the 
district  director's  decision.  This  rule 
provides  that  INS  will  only  initiate 
revocation  proceedings  based  on  clear, 
unequivocal,  and  convincing  evidence 
and  that  the  burden  of  proof  remains 
with  INS  throughout  the  administrative 
process. 

Timetabia: 


Action 


Dais         FR  Cite 


Interim  Final  Rule 
Interim  Rnal  Rule 

Comment  Period 

End 
Final  Rule 


03/31/00  65  FR  17127 
05/30/00 


residence  as  a  nonimmigrant  in  the 
United  States  and  its  territories  and 
possessions.  This  rule  also  clarifies  the 
documentary  requirements  for  an 
adopted  child  from  Compact  Countries 
who  is  immigrating  to  the  United 
States.  Without  clarification  of  the 
documentary  requirements  for  an 
adopted  child  from  the  Compact 
Countries,  the  Compact  Countries  may 
not  consent  to  the  adoption  of  children 
by  U.S.  citizens  and  legal  permanent 
residents. 


04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.l858- 
97 

Agency  Contact:  Michael  Neifach, 
Attorney,  Office  of  the  General  Coimsel, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  6100,  425 
I  Street  NW,  Washington,  DC  20536 
Phone:  202  514-2895 

RIN:  1115-AF63 

1687.  ENTRY  REQUIREMENTS  FOR 
aTlZENS  OF  THE  REPUBUC  OF  THE 
MARSHALL  ISLANDS,  THE 
FEDERATED  STATES  OF 
MICRONESIA,  AND  PALAU 

Priority:  Other  Significant 

Legal  Authority:  8  USC  lioi;  8  USC 
1103;  8  USC  1181;  8  USC  1182;  8  USC 
1203;  8  USC  1225;  8  USC  1257;  8  CFR 
2 

CFR  Citation:  8  CFR  211;  8  CFR  212 

l.egal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  by  adding  documentary 
requirements  for  a  naturalized  citizen 
of  the  Marshall  Islands,  the  Federated 
States  of  Micronesia,  or  Palau  (Compact 
Coimtries)  to  enter  into  the  United 
States,  lawfully  engage  in  occupations, 
accept  employment,  and  establish 


Action 


Date         FR  CHa 


07/1 8A)1   66  FR  37429 
08/17/01 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2047- 
00 

Agency  Contact:  Elizabeth  N.  Lee, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  1  Street  NW, 
Washington,  DC  20536 
Phone:  202  307-2353 
Email:  elizabeth.n.leedusdoj.gov 

RIN:  1115-AF65 

1688.  REGISTRATION  AND 
HNGERPRINTING  OF  AUENS  IN  THE 
UNITED  STATES:  CONTROL  OF 
EMPLOYMENT  OF  AUENS 

Priority:  tlhher  Significant 

Legal  Authority:  8  USC  1103;  8  USC 

1201;  8  USC  1201a;  8  USC  1301;  8  USC 

1305 

CFR  Citation:  8  CFR  264;  8  CFR  274a 

l.egal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  governing  applications  for 
renewal  of  10-year  Permanent  Resident 
Cards  upon  their  expiration.  This  rule 
adds  documents  to  tiie  acceptable  list 
of  registration  requirements  and 
clarifies  the  requirements  tor  Lawfiil 
Permanent  Resident  (LPRs)  to  file  Form 
1-90,  Application  to  Replace  Alien 
Registration  Card,  if  they  are  also 
applying  for  naturalization.  This  rule 
also  provides  additional  methods  to 
verify  employment  eligibility  for  those 


in  the  process  of  renewing  their  expired 
or  expiring  Form  1-551,  Permanent 
Resident  Card.  These  changes  are 
necessary  to  facilitate  the  10-year  Form 
1-551  renewal  process.  This  rule  also 
clarifies  the  fingerprinting  requirements 
for  lawful  permanent  residents  who 
reach  the  age  of  14  years. 

Timetable: 


Action 


FR  CNe 


Interim  Final  Rule         01/00/03 
Interim  Final  Rule  03/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Requirad:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.2042- 
00 

Agency  Contact:  Michael  Hardin, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Inunigratioa  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-3048 

RIN:  1115-AF71 

1689.  NATIONAL  INTEREST  WAIVERS 
FOR  SECOND  PREFERENCE 
EMPLOYMENT-BASED  IMMIGRANT 
PHYSiaANS  SERVING  IN  MEDICALLY 
UNDERSERVED  AREAS  OR  AT 
DEPARTMENT  OF  VETERANS 
AFFAIRS  FACILITIES 

Priority:  Other  Significant 

Legal  Authority:  PL  106-113;  8  USC 
1101;  8  USC  1103;  8  USC  1151;  8  USC 
1153;  8  USC  1154;  8  USC  1182;  8  USC 
1186a;  8  USC  1255;  8  USC  1641 

CFR  Citation:  8  CFR  204;  8  CFR  245 

Legal  Deadline:  None 

Abstract:  On  November  29,  1999, 
Public  Law  106-113  was  enacted. 
Section  117  amended  the  Immigration 
and  Nationality  Act  (Act)  at  section  203 
to  provide  national  interest  waivers  to 
alien  physicians  agreeing  to  practice  5 
years  in  designated  medically 
underserved  areas  or  at  Veterans  Affairs 
facilities.  The  Service  proposes  an 
amendment  to  8  CFR  204  and  245  in 
order  to  implement  the  new  statutory 
provisions.  The  Service  issued  an 
interim  regulation  so  that  applicants 
may  begin  to  take  advantage  of  the  new 
provisions. 
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Timetable: 


Action 


FR  Cite 


09/06/00  65  FR  53889 
09/27/00  65  FR  57943 

1Q/06AX) 

10/20/00  65FR63118 

11/06/00 


05/00A)3 


Interim  Final  Rule 
Correction  to  Intenm 

Final  Rule 
Interim  Final  Rule 

Effective 
Correction  to  Interim 

Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 

Regulatory  Ftexit>lllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2048- 
00 

Agency  Contact:  Craig  S.  Howie, 
Senior  Adjudications  Officer, 
Adjudications  Division.  Department  of 
Justice.  Immigration  and  Naturalization 
Service,  Room  3040.  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  616-7867 
Fax:  202  514-0198 
Email:  craig.s.howie@usdoj.gov 

RIN:  1115-AF75 

1690.  PETmONING  REQUIREMENTS 
FOR  THE  H-1C  NONIMMIGRANT 
CLASSIFICATION  UNDER  PUBLIC 
LAW  106-95 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  8  USC  llOl:  8  USC 
1182:  8  USC  1184;  8  USC  1186a;  8  USC 
1187;  ... 

CFR  Citation:  8  CFR  214.2 

Legal  Deadline:  None 

Abstract:  On  November  12.  1999.  the 
Nursing  Relief  for  Disadvantaged  Areas 
Act  (NRDAA)  was  enacted  creating  a 
new  H-lC  nonimmigrant  nurse 
category.  This  rule  amends  the 
Service's  regulations  in  order  to 
implement  the  NRDAA  as  it  relates  to 
the  adjudication  petitions  for  H-lC 
classification.  This  rule  will  facilitate 
the  hiring  of  alien  registered  nurses  to 
reduce  the  shortage  of  nurses  in  certain 
areas  of  the  United  States  while 
protecting  the  rights  of  U.S.  nurses. 

ilmmmOml 


Action 


FR  Cits 


Interim  Final  Rule 


06/11/01   66  FR  31 107 


FR  cue 


Interim  Final  Rule  08/10/01 

Comment  Period 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  2050- 
00 

Agency  Contact:  Molly  )ohnson. 
Adjudications  Officer.  Adjudications 
Division.  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  616-7435 

RIN:  1115-AF76 

1691.  EXPANSION  OF  DEDICATED 
COMMUTER  LANES;  CLARIRCATION 
OF  DRIVER'S  UCENSE 
REQUIREMENT  FOR  APPUCANTS  TO 
DEDICATED  COMMUTER  LANES  AND 
AUTOMATED  PERMIT  PORT 
PROGRAMS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  iioi;  8  USC 
1103;  8  USC  1182;  8  USC  1183;  8  USC 
1201:  ... 

CFR  Citation:  8  CFR  235 

Legal  Deadline:  None 

Abstract:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  governing  the  Dedicated 
Commuter  Lanes  (DCL)  and  Automated 
Permit  Port  programs  by  establishing 
DCLs  along  the  northern  borders  of  the 
United  States.  The  rule  proposes  to 
clarify  that  non-driving  passengers  who 
do  not  have  a  driver's  license,  for 
example,  children,  certain  elderly 
people,  and  others  who  are  ineligible 
to  drive  or  otherwise  choose  not  to 
drive,  are  not  required  to  have  or 
present  a  driver's  license  before  their 
application  is  approved. 


Action 


FR  Gils 


Interim  Final  Rute         01/00/03 
Interim  Final  Rute  03/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affttcted:  No 


Final  Rule  Stage 


Government  levels  Affected:  None 

Additional  information:  INS  No.  2058- 
00 

Agency  Contact:  Thomas  C.  Campbell. 
Assistant  Chief  Inspector.  Inspections 
Division,  Department  of  Justice. 
Immigration  and  Naturalization  Service. 
Room  4214.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  305-9246 

RIN:  1115-AF77 

1692.  WAIVING  THE  HNGERPRINTING 
REQUIREMENT  FOR  CERTAIN 
DISABLED  NATURALIZATION 
APPUCANTS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  8  USC  1103;  8  USC 
1181;  8  USC  1182;  8  USC  1443;  8  USC 
1447;  29  USC  794(a).  The 
Rehabilitation  Act  of  1973 

CFR  Citation:  8  CFR  316;  8  CFR  335 

l.egal  Deadline:  None 

Abstract:  Currently,  all  naturalization 
applicants  filing  Form  N-400, 
Application  for  Naturalization,  are 
required  to  be  fingerprinted  on  Form 
FD-258  Applicant  Card  for  the  purpose 
of  conducting  criminal  background 
checks  by  the  Federal  Bureau  of 
Investigation  (FBI).  This  nUe  amends 
the  Immigration  and  Naturalization 
Service  regulations  by  providing  a 
fingerprinting  waiver  for  naturalization 
applicants  who,  because  of  a  permanent 
impairment,  are  imable  to  provide  any 
fingerprints.  It  also  provides  an 
alternative  method  for  collecting  the 
required  backgroimd  clearances. 

Timetable: 


Action 


DM*  FR  Cite 


Interim  Final  Rute  Witti  1 1/00/02 

Request  for 

Comments 
Interim  Final  Rule  01/00/03 

Comment  Penod 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2060- 
00 

Agency  Contact:  Pamela  T.  Wallace, 
Adjudications  Officer.  Immigration 
Services  Division,  Etepartment  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  980.  801  I  Street  NW, 
Washington,  DC  20536 


Phone:  202  514-9475 
RIN:  1115-AF80 


1683.  UPDATE  OF  LIST  OF 
COUNTRIES  WHOSE  CITIZENS  OR 
NATIONALS  ARE  INELIGIBLE  FOR 
TRANSIT  WITHOUT  VISA  (TWOV) 
PRIVILEGES  TO  THE  UNITED  STATES 
UNDER  THE  TWOV  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  8  USC  iioi:  8  USC 
1103;  8  USC  1182;  8  USC  1184;  8  USC 
1221;  8  USC  1225;  8  USC  1226;  8  USC 
1228;  8  USC  1229;  8  USC  1252 

CFR  Citation:  8  CFR  212;  8  CFR  233 

Legal  Deadline:  None 

Abstract:  This  interim  rule  (INS  No. 
2020-99)  updates  the  list  of  those 
countries  that  the  Service,  acting  on 
behalf  of  the  Attorney  General  and 
jointly  with  the  Department  of  State, 
has  determined  to  be  ineligible  for 
participation  in  the  TWOV  program. 
This  rule  also  removes  certain  countries 
from  the  ineligible  listing  so  that  aliens 
from  these  countries  can  have  their 
passport  and  visa  requirements  waived. 
This  rule  is  intended  to  benefit  the 
traveling  public  by  expanding  the 
ntmiber  of  countries  whose  citizens  or 
nationals  may  transit  the  United  States 
without  a  visa  while  preventing  an 
increase  in  the  abuse  of  the  TWOV 
program  by  citizens  or  nationals  of 
countries  placed  on  the  ineligible  list. 

Timetable: 


Action 


FR  CHa 


Interim  Final  Rute 
Interim  Final  Rute 

Detey  of  Effective 

Date 
Interim^Final  Rute 

Comment  Period 

End 
Interim  Final  Rute 

Effective 
Final  Action 


01/05/01   66  FR  1017 
02/02/01   66  FR  8743 


03/06/01 


04/06/01 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectsd:  No 

Government  Levels  Affected:  None 

Additionai  Information:  See  also  1115- 
AD96  (INS  No.  2129-01)  "Establishing 
Criteria  for  Determining  Countries 
Whose  Citizens  are  Ineligible  for  the 
Transit  Without  Visa  (TWOV) 
Program". 

Agency  Contact  Robert  F.  Hutnick. 
Assistant  Chief  Inspector.  Inspections 


Division,  Department  of  Justice, 

Immigration  and  Nattiralization  Service, 

Room  4064,  425  I  Street  NW, 

Washington,  DC  20536 

Phone:  202  616-7499 

Email:  robert.f.hutnick9usdoj.gov 

RIN:  1115-AF81 


1684.  IMPLEMENTATION  OF  THE 
NUMERICAL  UMIT  ON  ASYLUM 
GRANTS  AND  REFUGEE  ADMISSIONS 
BASED  ON  RESISTANCE  TO 
COERCIVE  POPULATION  CONTROL 
MEASURES 

Priority:  Other  Significant 

Legal  Authority:  8  USC  llOl;  8  USC 
1103;  8  USC  1157;  8  USC  1158;  8  USC 
1226;  8  USC  1252;  8  USC  1282;  8  CFR 
2 

CFR  Citation:  8  CFR  208;  8  CFR  274a 

Legal  Deadline:  None 

Abstract:  Section  601(b)  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA) 
provides  that,  for  any  fiscal  year,  not 
more  than  a  total  of  1,000  refugees  may 
be  admitted  or  granted  asylimi  based 
solely  on  resistance  to  coercive 
poptdation  control  measures.  This  rule 
authorizes  the  Immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review  to  make  conditional  grants  of 
asylum  in  those  cases  in  which  an 
applicant  is  found  to  merit  asylum 
solely  on  the  basis  of  resistance  to 
coercive  popiUation  control  measures 
and  establishes  a  mechanism  for 
converting  no  more  than  1,000 
conditional  grants  per  fiscal  year  to 
final  asylum  grants.  The  rule  also 
establishes  procedures  for 
administering  a  waiting  list  in  those 
years  that  the  nimiber  of  conditional 
grants  exceeds  the  statutory  limit  for 
final  grants,  reserves  a  certain  number 
of  authorization  numbers  for  purposes 
of  refugee  admission,  and  addresses 
procedures  for  administering  derivative 
conditional  grants,  terminating 
conditional  grants,  and  other 
procedures  specific  to  this  rule. 

Timetable: 


Action 


Dale         FR  CH* 


Interim  Fmal  Rute  WWi  12AXV02 

Request  for    , 

Comrttents 
Interim  Fmal  Rule         02AXV03 

Comment  Period 

End 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additionai  Information:  INS  No.  2067- 
00 

Agency  Contact:  Joanna  Ruppel, 
Supervisor  for  Asylum  Operations, 
International  Affairs,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  3rd  Floor,  111  Massachusetts 
Avenue  NW,  Washington,  DC  20536 
Phone:  202  305-2663 

RIN:  1115-AF84 

1695.  ADDING  ACTUARIES  AND 
PLANT  PATHOLOGISTS  TO  THE 
NORTH  AMERICAN  FREE  TRADE 
AGREEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  lioi;  8  USC 
1103;  8  USC  1182;  8  USC  1184;  8  USC 
1186a;  8  USC  1187;  8  USC  1221;  8  USC 
1281;  8  USC  1282 

CFR  CHatfon:  8  CFR  214.6 

Legal  Deadline:  None 

Abstract:  The  rule  proposes  to  amend 
8  CFR  214.6  by  adding  the  occupations 
of  actuary  and  plant  pathologists  to    , 
Appendix  1603.D.1.  This  rule  proposes 
to  modify  the  licensure  requirements 
for  Canadian  citizens  seeking  admission 
to  the  U.S.  as  a  TN  nonimmigrant 
category  alien.  These  amendments  are 
being  proposed  to  reflect  the 
agreements  made  among  the  three 
parties  to  the  North  American  Free 
Trade  Agreement. 

Timetable: 


Action 


Dels         FR  Cite 


12/19A)0  65  FR  79320 
02/20/01 

02/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Additionai  Information:  INS  No.  2068- 
00 

Agency  Contact:  Molly  Johnson. 
Adjudications  Officer.  Adjudications 
Division.  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW. 
Washington.  DC  20536 
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Final  Rule  Stage 


Phone:  202  616-7435 
RIN:  1115-AF85 


1696.  POWER  OF  ATTORNEY 
GENERAL  TO  TERMINATE 
DEPORTATION  PROCEEDINGS  AND 
INITIATE  REMOVAL  PROCEEDINGS 

Priority:  Substantive,  Nonsignificant 

Lagal  Aultwrity:  PL  104-208 

CFR  CHatton:  8  CFR  309 

Lagal  Deadline:  None 

Abstract:  This  rule  proposes  to 
implement  section  309(c)(3)  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  (URIRA) 
by  a^rding  certain  aliens  rendered 
ineligible  for  relief  from  deportation  by 
recent  changes  in  the  law  the 
opportunity  to  have  their  deportation 
proceedings  terminated  and  removal 
proceedings  initiated  in  order  to  apply 
for  relief.  Certain  permanent  resident 
iliens  rendered  ineligible  for  section 
212(c)  relief  by  the  Antiterrorism  and 
Effective  Death  Penalty  Act  (AEDPA) 
and  certain  non-permanent  resident 
aliens  rendered  ineligible  for 
suspension  of  deportation  by  the  stop- 
time  rule  in  IIRIRA  may  apply  for 
"repapering"  (as  it  is  commonly 
known)  under  this  rule.  This  process 
would  not  apply  to  aliens  eligible  for 
212(c)  relief  pursuant  to  the  procedures 
described  in  the  Executive  Office  for 
Immigration  Review  (EOIR)  rulemaking 
(RIN  1125-AA29). 

Tknalable: 


ActkNi 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/30«X)  65  FR  71273 
01/29/01 

06/00/03 


Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2083- 
00 


Contact:  Christina  Hamilton. 
Chief,  Enforcement  Division,  Office  of 
General  Counsel,  Department  of  Justice. 
Immigration  and  Naturalization  Service, 
6100,  425  I  Street  NW,  Washington.  DC 
20536 
Phone:  202  514-2895 

RIN:  1115-AF87 


1697.  EMPLOYMENT  AUTHORIZATION 
FOR  CERTIFICATE  OF  CITIZENSHIP 
APPLICANTS 

Priority:  Other  Significant 

Lagal  Authority:  8  USC  iioi;  8  USC 
1103;  8  USC  1324a:  8  USC  1443;  8  USC 
1448;  8  CFR  2 

CFR  Citation:  8  CFR  274a,  8  CFR  341 

Legal  Deadline:  None 

Abstract:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  by  providing  a  procedure 
under  which  aliens  who.  believing  they 
are  actually  citizens,  have  filed 
applications  for  certificates  of 
citizenship  (Forms  N-600)  may  obtain 
employment  authorization  while  their 
applications  are  pending.  This  interim 
rule  is  necessary  to  establish  a  uniform 
procedure  to  accommodate  Form  N-600 
applicants,  without  creating  a  strong 
incentive  for  aliens  to  file  applications 
in  bad  faith,  seeking  simply  to  obtain 
employment  authorization. 

Timetable: 


Action 


Date         FR  Cite 


Interim  Fmal  Rule         02/00/03 
Interim  Final  Rule  03/00/03 

Comment  Period 

End 

Regulatory  FlMlliility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.2076- 

00 

Agency  Contact:  Richard  Sheridan, 
Staff  Officer.  Immigration  Services 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  980,  801  I  Stieet  NW. 
Washington,  DC  20536 
Phone:  202  616-0583 

RIN:  1115-AF90 


1698.  ADJUSTMENT  OF  STATUS  TO 
THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE; 
TEMPORARY  REMOVAL  OF  CERTAIN 
RESTRICTIONS  OF  ELIGIBILITY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  iioi;  8  USC 
1103;  8  USC  1201;  8  USC  1252;  8  USC 
1252b;  8  USC  1304;  8  USC  1356 

CFR  Citation:  8  CFR  103;  8  CFR  205; 
8  CFR  245 

Legal  Deadlina:  None 


Abstract  The  Immigration  and 
Naturalization  Service  is  amending  its 
regulations  governing  eligibility  for 
adjustment  of  status  under  section 
245(i)  of  the  Immigration  and 
Nationality  Act  to  conform  the 
regulations  to  existing  policy  and 
procedures  and  to  remove  language  that 
has  been  superseded  by  subsequent 
legislation.  Specifically,  this  interim 
rule  conforms  the  regiilations  to 
include  the  changes  made  by  Public 
Law  105-119  and  Public  Law  106-544. 
It  also  provides  for  the  changes 
contained  in  the  Legal  Immigration 
Family  Equity  Act  of  2000  (LIFE  ACT). 
As  required  by  the  Life  Act,  this  rvde 
changes  the  sunset  date  of  section 
245(i)  of  the  Immigration  and 
Naturalization  Act  to  the  new  date  of 
April  30,  2001,  for  filing  of  qualifying 
petitions  or  applications  that  enable  the 
applicant  to  apply  to  adjust  status  using 
section  245(i)  and  clarifies  the  effect  of 
the  new  simset  date  on  eligibility.  This 
means  that  in  order  to  preserve  the 
ability  to  apply  for  adjustment  of  status 
under  section  245(i),  an  alien  must  be 
the  beneficiary  of  a  visa  petition  for 
classification  under  section  204  of  the 
Act  or  application  for  labor  certification 
properly  filed  on  or  before  April  30. 
2001,  and  determined  to  have  approval 
when  filed.  This  rule  also  provides 
guidance  on  the  standard  for  review  of 
filing  for  immigrant  visa  petitions  and 
applications  for  labor  certification  on  or 
before  April  30,  2001. 

Timetat»le: 


Action 


Date  FR  Cite 


Interim  Rnal  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


03/26/01   66  FR  16383 
03/26/01 

05/25/01 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Addttional  information:  INS  No.  2078- 
00;  This  rulemaking  supersedes  RIN 
1115-AD83. 

Agency  Contact:  Michael  Valverde. 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Natuiralization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-2763 
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Email:  michael.valverde@usdoj.gov 
RIN:  1115-AF91 

1699.  ASYLUM  AND  WITHHOLDING 
DEHNmONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1103:  8  USC 
1158;  8  USC  1226;  8  USC  1252;  8  USC 
1282;  8  CFR  2 

CFR  Citation:  8  CFR  208 

Legal  Daadline:  None 

Abstract:  This  rule  proposes  to  amend 
regiilations  that  govern  establishing 
asyliun  eligibility  by  providing 
guidance  on  certain  issues  that  have 
arisen  in  the  context  of  asylum 
adjudications.  The  amendments  focus 
on  portions  of  the  regiilations  that  deal 
with  the  definitions  of  persecution, 
membership  in  a  particular  social 
group,  and  State  action.  This  rule 
codifies  long-standing  concepts  of  the 
definition  of  persecution.  It  clarifies 
that  gender  can  be  a  basis  for 
membership  in  a  particular  social 
group.  It  also  clarifies  that  a  person 
who  has  suffered  or  fears  domestic 
violence  may  be  considered  a  member 
of  a  particular  social  group.  The 
Department  of  Justice  believes  this 
issue  required  further  examination  after 
the  Board  of  Immigration  Appeals 
decision.  Matter  of  R-A.  This  rule  also 
clarifies  that  the  factors  considered  in 
Ninth  Circuit  case  law  regarding 
membership  in  a  particular  social  group 
are  non-determinative.  Finally,  the  rule 
offers  further  guidance  on  what  is 
required  to  show  a  State's  inability  or 
unwillingness  to  control  a  persecutor. 
Finally,  this  rule  establishes 
circumstances  under  which  the  Board 
of  Immigration  Appeals  (BIA)  must 
remand  proceedings  to  the  Inmiigration 
Judge  to  resolve  questions  of  fact. 

Timetable: 


Action 


FR  Cite 


12/07/00  65  FR  76588 
01/22/01 


Department  of  Justice,  Immigration  and 
Naturalization  Service.  Room  6100,  425 
I  Street  NW,  Washington,  DC  20536 
Phone:  202  305-8414 
Fax:  202  514-0455 

RIN:  1115-AF92 

1700.  ACADEMIC  HONORARIUM  FOR 
B  NONIMMIGRANT  AUENS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-277;  8  USC 
1182;  8  USC  1184 

CFR  Citation:  8  CFR  214 

Legal  DaadHne:  None 

At>Stract:  The  Immigration  and 
Naturalization  Service  is  proposing  to 
amend  its  regulations  relati    ,  to  the 
acceptance  of  academic  hciioraria  by 
noninmiigrant  aliens  admitted  to  the 
United  States  as  a  B  visa  visitor  status. 
This  is  necessary  to  implement  changes 
to  section  212  of  the  Immigration  and 
Nationality  Act  made  by  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998.  The 
amendment  outiines  the  proposed 
procediires  necessary  for  a 
nonimmigrant  alien  visiting  the  United 
States  in  valid  B  visa  status  to  accept 
honoraria  in  connection  with  usual 
academic  activities. 

Thnetabla: 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectsd:  No 
Government  Levels  Affectsd:  None 
Additional  Information:  INS  No  2092- 
00 

Agsncy  Contact:  Dorthea  Lay, 
Attorney,  Office  of  the  General  Counsel, 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/3Q«)2  67  FR  37727 
07/29/02 

04/00/03 


Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  2100- 
00 

Agency  Contact:  Craig  S.  Howie, 
Senior  Adjudications  Officer, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service.  Room  3040,  425  I  Street  NW. 
Washii^on,  DC  20536 
Phone:  202  616-7867  . 
Fax:  202  514-0198 
Email:  craig.s.hov«rief  usdoj.gov 

RIN:  1115-AF97 


1701.  CHILDREN  BORN  OUTSIDE  THE 
UNTTEO  STATES;  APPLICATIONS  FOR 
CERTIFICATE  OF  CITIZENSHIP 

Priority:  Other  Significant 

Legal  Authority:  PL  106-395 

CFR  Citation:  8  CFR  103;  8  CFR  299; 
8  CFR  310;  8  CFR  320;  8  CFR  322;  8 
CFR  338;  8  CFR  341;  8  CFR  499; ... 


li  Deadline:  Final,  Statutory, 
February  27,  2001,  Mandated  by  Law. 

Abstract:  This  rule  implements  title  I 
of  the  Child  Citizenship  Act  of  2000 
(CCA),  Public  Uw  106-395.  First,  it 
amends  the  Immigration  and 
Naturalization  Service  (Service) 
regulations  by  adding  a  new  part  which 
addresses  application  procedures  for 
foreign-bom  children  residing  in  the 
United  States  pursuant  to  a  lawful 
admission  for  permanent  residence, 
who  acquire  citizenship  automatically 
under  section  320  of  the  Inmiigration 
and  Nationality  Act  (Act),  as  amended. 
This  rule  established  procedures  for 
these  foreign-bom  children,  including 
adopted  children,  to  obtain  certificates 
of  citizenship.  Second,  this  rule  also 
addresses  application  procedures  for 
foreign-bom  children  residing  outside 
the  United  States,  who  can  acquire 
citizenship  under  section  322  of  the 
Act,  as  amended,  by  approval  of  an 
application  and  taking  the  oath  of 
allegiance. 

TimetaMa: 


Action 


FR  Cite 


06/13/01   66  FR  32138 
06/13/01 

08/13/01 


12AXV02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No  2101- 
00 

Agency  Contact  Richard  Sheridan, 
Staff  Officer,  Immigration  Services 
Division,  Department  of  Justice, 
Inmiigration  and  Naturalization  Service, 
Room  980,  801  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  616-0583 

RIN:  1115-AF98 
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1702.  ALLOWING  FOR  THE  RUNG  OF 

FORM  M40  VISA  PETmON 

CONCURRENTLY  WITH  A  FORM  1-485 

APPLICATION  IN  CERTAIN 

CIRCUMSTANCES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  8  USC  llOl:  8  USC 
1103:  8  USC  1151;  8  USC  1153;  8  USC 
1154;  8  USC  1182;  8  USC  1186a;  8  USC 
1255:  8  USC  1641 

CFR  Citation:  8  CFR  204;  8  CFR  245 
Legal  Deadline:  None 

Abstract:  The  current  regulations 
provide  that  an  alien  worker  who  wants 
to  apply  for  permanent  residence  by 
filing  the  appropriate  Form  1-485. 
Application  To  Register  Permanent 
Residence  or  Adjust  Status,  cannot  do 
so  until  he  or  she  obtains  approval  of 
the  imderlying  petition,  Form  1-140, 
Immigrant  Petition  for  Alien  Worker. 
This  procedure  has  resulted  in  aliens 
experiencing  unnecessary  delays  due  to 
the  heavy  backlog  created  by  increasing 
numbers  of  cases  received  by  the 
Immigration  and  Naturalization  Service. 
This  rule  cunends  the  Service's 
regulations  by  allowing  the  Forms  1-140 
and  1-485  to  be  filed  concurrently  when 
a  visa  is  immediately  available,  thereby 
improving  the  efficiency  of  the  system, 
as  well  as  customer  service.  This  rule 
will  also  allow  the  alien  worker  to 
apply  for  employment  authorization 
(Form  1-765,  Application  for 
Employment  Authorization)  and 
advance  parole  authorization  (Form  I- 
131,  Application  for  Travel  Document) 
while  the  Form  1-485  is  pending. 

Timetable: 


Action 


Del*         FR  Cite 


07/31/02  67  FR  49561 
07/31/02 

09/30/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2104- 

00 

Agency  Contact:  Maurice  R.  Berez. 
Adjudications  Officer,  Adjudications 
Division.  Department  of  Justice. 
Immigration  and  Naturalization  Service. 
Room  3214.  425  I  Street  NW. 
Washington.  DC  20536 


Phone:  202  353-8177 
RIN:  1115-AGOO 


1703.  SPECIAL  IMMIGRANT  VISA  FOR 
FOURTH  PREFERENCE 
EMPLOYMENT-BASED 
BROADCASTERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  liOl;  8  USC 
1103;  8  USC  1151;  8  USC  1153;  8  USC 
1154;  8  USC  1182;  8  USC  1186a;  8  USC 
1255;  8  USC  1641 

CFR  CKadon:  8  CFR  204 

Legal  Deadline:  None 

Abstract:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  by  establishing  the 
procedure  under  which  the 
International  Broadcasting  Bureau  of 
the  United  States  Broadcasting  Board  of 
Governors  (BBC),  or  a  BBG  grantee 
organization,  may  file  special  fourth 
preference  immigrant  petitions  for  alien 
broadcasters.  This  rule  explains  the 
requirements  the  alien  broadcaster  must 
meet  in  order  to  be  the  beneficiary  of 
an  immigrant  visa  petition.  This 
regulatory  change  is  necessary  in  order 
to  assist  the  BBG  in  fulfilling  its 
statutory  obligation  to  hire  alien 
broadcasters. 

Timetable: 


Action 


Date 


FR  Cite 


10/11/01    66  FR  51819 
11/13/01 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule  12/1 0/01 

Comment  Period 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  2106- 

00 

Agency  Contact:  Craig  S.  Howie, 
Senior  Adjudications  Officer, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  3040,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  616-7867 
Fax:  202  514-0198 
Email:  craig.s.howie@usdoj.gov 

RIN:  1115-AGOl 


Rnal  Rule  Stage 


1704.  ESTABUSHING  PREMIUM 
PROCESSING  SERVICE  FOR 
EMPLOYMENT-BASED  PETITIONS 
AND  APPLICATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  llOl;  8  USC 

1103 

CFR  CHaUon:  8  CFR  103;  8  CFR  299 

Legal  Deadline:  None 

Abstract:  This  rule  changes  the 
Immigration  and  Naturalization  Service 
regulations  to  establish  premium 
processing  service  for  certain 
employment-based  petitions  and 
applications.  If  an  individual  pays  a  fee 
for  premimn  processing  service,  the 
INS  will  process  the  petition  or 
application  in  15  days.  Premium 
Processing  Service  will  give  American 
businesses  an  option  to  pay  for  more 
rapid  processing  of  petitions  and 
applications  to  meet  their  needs  for 
foreign  workers. 

Timetable: 


Action 


Date  FR  OH* 


06/01/01   66  FR  29682 
06/01/01 

07/31/01 


12/00/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2108- 
01 

Agency  Contact:  Cindy  Keiss. 
Adjudications  Officer.  Immigration 
Services  Division.  Department  of 
Justice.  Immigration  and  Naturalization 
Service,  10th  Floor,  800  K  Street  NW. 
Washii^on.  DC  20536 
Phone:  202  305-8010 

RIN:  1115-AG03 

1705.  ADJUSTMENT  OF  STATUS  FOR 
CERTAIN  NATIONAi^  OF 
NICARAGUA,  CUBA,  AND  HAITI 

Priority:  Other  Significant 

Legal  Authority:  8  USC  iioi;  8  USC 
1103;  8  USC  1182:  8  USC  1255 

CFR  Citation:  8  CFR  241;  8  CFR  245 

Legal  Deadline:  None 

Abstract:  This  final  rule  implements 
the  provisions  of  the  Legal  Immigration 
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Final  Rule  Stage 


Family  Equity  Act  (LIFE)  and  its 
technical  amendments  to  both  the 
Nicaraguan  Adjustment  and  Central 
American  Relief  Act  (NACARA).  and 
the  Haitian  Refugee  Immigration 
Fairness  Act  (HRIFA)  of  1998. 
Specifically,  section  1505  of  the 
amendments  to  LIFE  states  that  section 
241(a)(5)  of  the  INA  does  not  apply  to 
adjustment  applicants  under 
NACARA/HRIFA  and  that  the  grounds 
of  inadmissibility  under  section 
212(a)(9)(A)  and  (C)  of  the  INA  may 
be  v^raived  for  NACARA/HRIFA 
adjustment  applicants.  Section  241(a)(5) 
of  the  Immigration  and  Nationality  Act 
(Act)  provides  for  the  reinstatement  of 
a  removal  order  against  any  alien  who 
illegally  re-enters  the  United  States 
after  having  been  removed  or  after 
having  departed  voluntarily  under  afi 
order  of  removal.  It  also  bars  any  alien 
whose  removal  order  has  been 
reinstated  from  receiving  any  relief 
under  the  Act,  including  any  waivers 
of  grounds  of  inadmissibility  necessary 
for  the  grant  of  adjustment  of  status. 
Sections  212(a)(9)(A)  and  212(a)(9)(C) 
of  the  Act  are  grounds  of 
inadmissibility  relating  to  aliens 
previously  removed  and  aliens  who  are 
unlawfully  present  in  the  United  States 
after  previous  immigration  violations, 
respectively.  Section  1505  of  the 
amendments  to  LIFE  also  states  that  an 
alien  who  has  become  eligible  for 
benefits  under  NACARA/HRIFA  as  a 
result  of  the  enactment  of  LIFE  may 
file  a  motion  to  reopen  his  or  her 
removal  proceedings  in  order  to  apply 
for  adjustment  or  to  apply  for 
cancellation  of  removal  or  suspension 
of  deportation. 

TinMtabie: 


Action 


Date  FR  Cite 


05/31/01   66  FR  29449 
05/31/01 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 
Government  Levels  Affected:  None 
Additional  information:  INS  No.  2113- 

01 

Agency  Contact:  Michael  Valverde, 
Adjudications  Officer,  Adjudications 
Division.  Department  of  Justice, 
Immigration  and  Naturalization  Service. 
Room  3214.  425  I  Street  NW, 
Washington,  DC  20536 


Phone:  202  514-2763 

Email:  michael.valverdedusdoj.gov 

RIN:  1115-AG05 

1706.  NONIMMIGRANT  CLASSES; 
SPOUSES  AND  CHILDREN  OF 
LAWFUL  PERMANENT  RESIDENTS;  V 
CLASSIFICATION 

Priority:  Substantive,  Nonsignificant    .. 

Legal  Authority:  8  USC  1102;  PL  106- 
553 

CFR  Citation:  8  CFR  103;  8  CFR  204; 
8  CFR  205;  8  CFR  212;  8  CFR  214;  8 
CFR  245;  8  CFR  248;  8  CFR  299 

Legal  Deadline:  None 

Abstract:  Section  1102  of  the  LIFE  Act 
of  2000  amends  the  Immigration  and 
Nationality  Act  to  create  a  new 
nonimmigrant  classification  V  for  the 
spouses  and  children  of  lawful 
permanent  residents  awaiting  the 
availability  of  an  immigrant  visa 
number  in  the  appropriate  preference 
category  in  accordance  with  the  State 
Department's  monthly  Visa  Bulletin. 
Eligible  spouses  and  children  of  lawful 
permanent  residents  residing  abroad 
that  obtain  the  V  nonimmigrant  visa 
&t)m  the  Department  of  State  may  work 
and  reside  in  the  United  States  on  the 
basis  of  the  V  classification  until  they 
can  apply  for  adjustment  of  status  to 
that  of  lawful  permanent  resident. 
Certain  eligible  spouses  and  children  of 
lawful  permanent  residents  already 
present  in  the  United  States  may  be 
granted  V  classification  xmtil  they  can 
apply  to  adjust  status  to  that  of  lawful 
permanent  resident.  This  rule  sets  forth 
eligibility  criteria  and  procedures  for 
obtaining  the  V  visa  classification  and 
related  emplojrment  authorization. 

Timetable: 


Action 


Data         FR  Cite 


09/07/01   66  FR  46697 
09/07/01 

1 1/06/01 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule  02/00/03 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Addltlonai  Information:  INS  No.  2117- 
01 

Agency  Contact  Michael  Valverde, 
Adjudications  Officer,  Adjudications 


Division,  Department  of  Justice, 

Immigration  and  Naturalization  Service, 

Room  3214,  425  I  Street  NW, 

Washington,  DC  20536 

Phone:  202  514-2763 

Email:  michael.valverde9usdoj.gov 

RIN:  1115-AG08 

1707.  K  NONIMMIGRANT 
CLASSIFICATION.  LEGAL 
IMMIGRATION  FAMILY  EQUITY  ACT 
(UFE) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-553 

CFR  Citation:  8  CFR  212;  8  CFR  214; 
8  CFR  245;  8  CFR  248;  8  CFR  274a 

Legal  Deadline:  Final,  Statutory, 
December  21,  2000. 

AtMtraet:  Section  1103  of  the  Legal 
Immigration  Family  Equity  Act  (LIFE), 
Public  Law  106-553.  creates  a  new 
nonimmigrant  classification  imder  the 
Immigration  and  Nationality 
Actl01(a)(15)(K)  for  the  spouses  and 
children  of  U.S.  citizens  who  have 
pending  immigrant  visa  applications. 
This  rule  establishes  this  classification 
in  the  INS  regulations,  including 
creating  filing  and  adjudication 
procedures,  as  well  as  procedures  for 
adjusting  status  fit>m  this  new 
nonimmigrant  classification  to  that  of 
a  lawful  permanent  resident. 

Timetable: 


Action 


Data         FR  Cite 


08/14/01    66  FR  42587 
10/1 5A)1 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Rnal  Action  04/00/03 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Addltlonai  information:  LIFE  creates 
another  separate  nonimmigrant 
classification  V  and  also  amends  the 
INA  for  other  purposes.  Each  of  these 
will  be  addressed  in  a  separate  rule. 
[INS  No.  2127-01] 

Agency  Contact:  Michael  Hardin, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-3048 

RIN:  1115-AG12 
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DOJ— INS 


1708.  AOJUSryENT  OF  STATUS  FOR 
CERTAIN  SYRIAN  NATIONALS 
GRANTED  ASYLUM  IN  THE  UNITEO 
STATES 


1709.  ADJUSTMENT  OF  STATUS  OF 
CERTAIN  AUENS  FROM  VIETNAM, 
CAMBODIA,  AND  LAOS  IN  THE 
UNITED  STATES 


Priority:  Substantive.  Nonsignificant  Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  llOl;  8  USC 
1103;  8  USC  1182;  8  USC  1255 


Legal  Authority:  8  USC  llOl;  8  USC 
1103;  8  USC  1182;  8  USC  1255;  sec 
202.  PL  105-100.  Ill  Stat  2160.  2193; 
8CFR2 

CFR  Citation:  None 

Legal  Deadlina:  None 

Abstract  On  October  27.  2000,  the 
President  signed  into  law  Public  Law 
106-378.Adjustment  of  Statiis  of  Certain 
Syrian  Nationals,  which  provides  for 
the  adjustment  of  status  to  lawful 
permanent  resident  of  certain  Syrian 
nationals,  without  regard  to  the  annual 
numerical  limitation  requirement.  This 
interim  rule  discusses  eligibility  and 
sets  forth  application  procediu^s  for 
persons  wishing  to  adjust  status  on  the 
basis  of  Public  Law  106-378.  The  INS 
has  issued  this  action  as  an  interim  rule 
because  Public  Law  106-378  provided 
for  a  1-year  application  period,  which 
will  end  on  October  26,  2001. 
Publication  of  the  interim  rule  ensures 
that  applicants  were  provided  with  as 
much  time  as  possible  to  apply  for  the 
benefits  under  Public  Law  106-378.  The 
Service  is  now  reviewing  comments 
and  is  drafting  a  final  rule. 


CFR  Citation:  8  CFR  245 

Legal  Deadline:  None 

AtMtract:  On  November  6.  2000.  the 
President  signed  into  law  Public  Law 
106-429,  the  Foreign  Operations 
Appropriations  Act  of  2001.  section  586 
of  which  provides  for  the  adjustment 
of  status  for  certain  aliens  from 
Vietnam,  Cambodia,  and  Laos.  To  apply 
for  adjustment  under  this  provision, 
eligible  applicants  must  have  been 
physically  present  in  the  United  States 
since  October  1,  1997,  and  inspected 
and  paroled  into  the  United  States  from 
Vietnam  under  the  Orderly  Departure 
Program  from  a  refugee  camp  in  East 
Asia  or  from  a  displaced  persons  camp 
administered  by  the  United  Nations  in 
Thailand.  This  rule  further  discusses 
eligibility,  sets  forth  application 
procedures,  and  amends  Service 
regulations  to  provide  for  adjustments 
of  status  on  the  basis  of  section  586 
of  Public  Uw  106-429. 

Timetabla: 


Timetable: 

Action 

DM*          FR  Cite 

Action 

DM* 

FR  CM* 

NPRM 

NPRM  Comment 

07/09/02  67  FR  45402 

Interim  Final  Rule 

05/17/01 

66  FR  27445 

09/09/02 

Interim  Final  Rule 

05/17/01 

Period  End 

Effective 

Final  Rule 

12/00/02 

Interim  Final  Rule 

07/17/01 

Final  Rule  Effective 

01/00/03 

Comment  Period 
End 

# 

Regulatory  FlexibiHty  Analysis 

Final  Action 

01/00/03 

Required:  No 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Gk>vsmment  Levels  Affected:  None 

Agency  Contact:  Michael  Valverde. 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  514-2763 
Email:  michael.valverde@usdoj.gov 

RIN:  1115-AG13 


Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Additional  Information:  INS  No.  2124- 
01 

Agency  Contact:  Michael  Valverde. 
'  Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Natiiralization  Service, 
Room  3214.  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-2763 
Email:  michael.valverdedusdoj.gov 

RIN:  1115-AG14 


Rnal  Rule  Stage 


1710.  ADDING  COLOMBIA  TO  THE 
UST  OF  COUNTRIES  WHOSE 
CITIZENS  OR  NATIONALS  ARE 
INELIGIBLE  FOR  TRANSIT  WITHOUT 
VISA  (TWOV)  PRIVILEGES  TO  THE 
UNITED  STATES  UNDER  THE  TWOV 
PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  llOl;  8  USC 
1102;  8  USC  1103;  8  USC  1182;  8  USC 
1184;  8  USC  1187;  8  USC  1225;  8  USC 
1226;  8  USC  1227;  8  USC  1228;  8  USC 
1252;  8  USC  1227 

CFR  Citation:  8  CFR  212 


None 


Abstract:  The  Transit  Without  Visa 
program  allows  certain  aliens  to  transit 
the  United  States  en  route  to  a 
specified  foreign  coimtry  without  a 
passport  or  visa  provided  they  are 
traveling  on  a'carrier  signatory  to  an 
agreement  with  the  Immigration  and 
Natiiralization  Service  in  accordance 
with  section  233(c)  of  the  Act.  This 
interim  rule  adds  Colombia  to  the  list 
of  those  countries  that  the  Service, 
acting  on  behalf  of  the  Attorney 
General  and  jointly  with  the 
Department  of  State,  has  determined  to 
be  ineligible  for  participation  in  the 
TWOV  program. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Intenm  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


03/30/01   66  FR  17321 
04/02/01 

05/29A)1 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No  2129- 

01 

Agency  Contact  Robert  F.  Hutnick, 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4064.  425  I  Street  NW. 
Washington.  DC  20536 
Phone:  202  616-7499 
Email:  robert.f.hutnick9usdoj.gov 

RIN:  1115-AG16 


1711.  NEW  CLASSIFICATION  FOR   ^ 
VICTIMS  OF  SEVERE  FORMS  OF 
TRAFFICKING  IN  PERSONS  ELIGIBLE 
FOR  THE  T  NOf«MMIGRANT  STATUS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1102;  8  USC 
1103;  8  USC  1104;  8  USC  1182;  8  USC 
1184;  8  USC  1187;  8  USC  1201;  8  USC 
1224;  8  USC  1225;  8  USC  1226;  8  USC 
1227;  8  USC  1252;  8  USC  1252a:  22 
USC  7101;  22  USC  7105; ... 

CFR  Citation:  8  CFR  103;  8  CFR  212; 
8  CFR  212:  8  CFR  214;  8  CFR  274a; 
8  CFR  299 

Legal  Deadline:  None 

Abstract:  This  rule  sets  forth 
application  requirements  for  a  new 
nonimmigrant  classification.  The  T 
classification  was  created  by  107(e)  of 
the  Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000  (VTVPA).  Public 
Law  106-386.  The  T  nonimmigrant 
classification  was  designed  for  eligible 
victims  of  severe  forms  of  trafficking 
in  persons  who  aid  the  Government 
widi  their  case  against  the  traffickers 
and  who  can  establish  that  they  would 
suffer  extreme  hardship  involving 
unusual  and  severe  harm  if  they  were 
removed  from  the  United  States  after 
having  completed  their  assistance  to 
law  enforcement.  The  rule  establishes 
application  procedures  and 
responsibilities  for  the  Immigration  and 
Naturalization  Service  (Service)  and 
provides  guidance  to  the  public  on  how 
to  meet  certain  requirements  to  obtain 
T  nonimmigrant  status. 

There  is  a  statutory  cap  for  T 
nonimmigrant  status  for  victims  of  a 
severe  form  of  trafficking  (principals), 
which  is  set  at  5.000  per  annum.  The 
law  also  provides  that  certain  frunily 
members  can  derive  T  statiis  through 
the  principal's  application. 

Thnrtable: 

Action  tMe         FR  CHa 


Additional  Information:  INS  No.  2132- 
01;  AG  Order  No.  2554-2002 

There  is  a  related  rulemaking.  INS  No. 
2170-01,  the  new  U  nonimmigrant 
stahis.  (RIN  1115-AG39] 

Agency  Contact:  Pearl  Chang,  Branch 
Chief.  Adjudications  Division. 
Department  of  Justice,  Immigration  and 
Natiiralization  Service,  Room  3214,  425 
I  Street  NW,  Washington,  DC  20536 
Phone:  202  616-7440 

RIN:  1115-AG19 


1712.  PROTECTION  AND  ASSISTANCE 
FOR  VICTIMS  OF  TRAFFICKING 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Lsgal  Authority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1104;  8  USC  1252;  22  USC  7101;  22 
USC  7105;  ... 

CFR  Citation:  28  CFR  1100 


01/31/02  67  FR  4784 
03/04/02 

04/01/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule  06/00/03 

Regulatory  FlexiMltty  Analysis 
Required:  No 

Small  Entities  Affactad:  No 

Government  Ljeveis  Affected:  State, 
Federal 


Deadline:  Other,  Statutory,  April 
28,  2001.  Statutory  deadline  for 
promulgation  of  regulations. 

Abstract  This  rule  amends  28  CFR  and 
sets  forth  implementing  guidance  for 
section  107(c)  of  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000.  The  Attorney  General  and  the 
Secretary  of  State  are  promulgating 
these  regulations  for  law  enforcement, 
Immigration,  and  Department  of  State 
(DOS)  officials  regarding  the  protection 
of  victims  of  severe  forms  of  trafficking 
who  are  in  custody,  the  access  of  such 
victims  to  information  about  their 
rights  and  translation  services,  and  the 
training  of  appropriate  Department  of 
Justice  and  DOS  personnel  in 
identifying  and  protecting  such  victims. 
The  rule  also  addresses  the  authority 
of  Federal  law  enforcement  officials  to 
permit  the  continued  presence  in  the 
United  States  of  certain  victims  of 
severe  forms  of  trafficking  who  are 
potential  witnesses  in  order  to  aid 
prosecutions. 

Timetable: 


Action 


FR  Cite 


07/24/01  66  FR  38514 
10/22/01 


Interim  Rnal  Rule 
Interim  Final  Rule 

Comntent  Period 

End 
Final  Action  01/00^ 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  levels  Affected:  Federal 

Undetermined 


AddKlonai  Information:  INS  No  2133- 
01 

Agency  Contact  Anne  M  Veysey, 
Acting  Director,  Program  Strategy  and 
Development  Branch,  Department  of 
Justice,  Immigration  and  Naturalization 
Service.  Investigations  Division.  425  I 
Street  NW,  Washington,  DC  20536 
Phone:  202  616-7372 

RIN:  1115-AG20 


1713.  REMOVING  RUSSIA  FROM  THE 
UST  OF  COUNTRIES  WHOSE 
CITIZENS  OR  NATIONALS  ARE 
INEUGIBLE  FOR  TRANSIT  WITHOUT 
VISA  (TWOV)  PRIVILEGES  TO  THE 
UNITED  STATES  UNDER  THE  TWOV 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  llOl;  8  USC 
1102;  8  USC  1103;  8  USC  1182;  8  USC 
1184; ... 

CFR  Citation:  8  CFR  212 

Legal  Deadline:  None 

AtMtract:  The  Transit  Without  Visa 
(TWOV)  Program  allows  certain  aliens 
to  transit  the  United  States  en  route  to 
a  specified  foreign  country  without  a 
passport  or  visa  provided  they  are 
traveling  on  a  carrier  signatory  to  An 
agreement  with  the  Immigration  and 
Naturalization  Service  (Service)  in 
accordance  with  section  233  (c)  of  the 
Immigration  and  Nationality  Act  (Act). 
This  interim  rule  removes  Russia  frtjm 
the  list  of  those  countries  that  the 
Service,  acting  on  behalf  of  the 
Attorney  General  and  jointly  with  the 
Department  of  State,  has  determined  to 
be  eligible  for  participation  in  the 
TWOV  program. 

Timetable: 


Action 


FR  Otto 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


06/15/01   66  FR  32529 
08/15/01 


04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2144- 
01 

Agency  Contact  Robert  F.  Hutnick. 
Assistant  Chief  Inspector.  Inspections 
Division,  Department  of  Justice, 
Immigration  and  NatiiraUzation  Service. 
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Room  4064,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  616-7499 
Email:  robert.f.hutnick®usdoj.gov 

RtN:  1115-AG27 

1714.  DETENTION  OF  AUENS 
SUBJECT  TO  RNAL  ORDERS  OF 
REMOVAL 

Priority:  Other  Significant 

Legal  Auttwrity:  8  USC  1103;  8  USC 

1223;  8  USC  1227;  8  USC  1231;  8  USC 

1253;  ... 

CFR  Citation:  8  CFR  241 

Legal  Deadline:  None 

Abstract  This  rule  amends  the  custody 
review  process  governing  the  detention 
of  aliens  who  are  the  subject  of  a  final 
order  of  removal,  deportation  or 
exclusion  (see  8  CFR  241.4)  in  light  of 
the  decision  of  the  U.S.  Supreme  Court 

in  Zadvydas  v.  Davis.  533  U.S. .  121 

S.  Ct.  2491  (2001).  This  rule  adds  new 
provisions  governing  cases  for  the  INS 
to  determine  whether  there  is  a 
significant  likelihood  that  an  alien  will 
be  removed  from  the  United  States  in 
the  reasonably  foreseeable  future,  and 
cases  where  there  are  special 
circumstances  justifying  the  continued 
detention  of  certain  aliens.  This  rule 
also  makes  conforming  changes  to  the 
existing  post-removal  period  detention 
regulations,  and  provides  procedures  to 
implement  the  statutory  provision  for 
the  extension  of  the  removal  period 
beyond  90  days  if  the  alien  conspires 
or  acts  to  prevent  his  or  her  removal 
or  fails  or  refuses  to  assist  the  Service 
in  obtaining  doc\unents  necessary  to 
his  or  her  removal. 

timetable: 


Action 


DM*  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


11/14/01   66  FR  56967 
01/14/02 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No  2156- 

01 

Agency  Contact:  Joan  S.  Lieberman, 
Attorney.  Office  of  General  Counsel. 
Department  of  Justice,  Immigration  and 
Natiiralization  Service,  Room  6100,  425 
I  Street  NW,  Washington,  DC  20536 


Phone:  202  514-2895 
RIN:  1115-AG29 


1715.  ALLOWING  CITIZENS  AND 
NATIONALS  OF  THE  PEOPLE'S 
REPUBLIC  OF  CHINA  UMfTED 
TRANSIT  WITHOUT  VISA  (TWOV) 
PRIVILEGES  AT  TWOV-DESIGNATED 
ALASKA  INTERNATIONAL  AIRPORTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  llOl;  8  USC 

1102;  8  USC  1103;  8  USC  1182;  8  USC 

1184;  ... 

CFR  Citation:  8  CFR  212  . 

Legal  Deadline:  None 

Abstract:  The  Transit  Without  Visa 
(TWOV)  Program  allows  certain  aliens 
to  transit  the  United  States  en  route  to 
a  specified  foreign  country  without 
passport  or  visa  provided  they  are 
traveling  on  a  carrier  signatory  to  an 
agreement  with  the  Immigration  and 
Natiu-alization  Service  (Service)  in 
accordance  with  section  233(c)  of  the 
Act  and  meet  certain  other 
reqmrements  as  enumerated  in  Service 
regulations  at  8  CFR  212.1(f)  and 
214.2(c).  This  interim  rule  allows 
citizens  and  nationals  of  the  People's 
Republic  of  China  limited  TWOV 
privileges  at  TWOV-designated  Alaska 
international  airports  provided  they 
meet  additional  requirements 
enumerated  in  the  rule.  This  rule  is 
intended  to  benefit  the  economy  of 
Alaska  by  allowing  citizens  and 
nationals  of  the  People's  Republic  of 
China  to  transit  the  United  States 
without  a  visa  at  TWOV-designated 
Alaska  international  airports  while 
limiting  the  risk  of  abuse  of  the  TWOV 
program  by  citizens  or  nationals  of  the 
People's  Republic  of  China  by 
restricting  this  policy  to  certain 
Alaskan  ports  of  entry. 

Timetable: 


Action 


Dale  FR  CH* 


Interim  Final  Rule  OI/OWOS 

Interim  Final  Rule  03/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2160- 
01; 

Agency  Contact:  Robert  F.  Hutnick. 
Assistant  Chief  Inspector,  Inspections 


Rnal  Rule  Stage 


Division,  Department  of  Justice, 

Immigration  and  Naturalization  Service, 

Room  4064,  425  I  Street  NW, 

Washington.  DC  20536 

Phone:  202  616-7499 

Email:  robert.f.hutnickdusdoj.gov 

RIN:  1115-AG33 

1716.  CUSTODY  PROCEDURES 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103;  8  USC 
1182;  8  USC  1225;  8  USC  1226;  8  USC 
1251;  ... 

CFR  Citation:  8  CFR  287 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  on  the  period  of 
time  after  an  alien's  arrest  within 
which  the  Service  must  make  a 
determination  whether  the  alien  will  be 
continued  in  custody  or  released  on 
bond  or  recognizance  and  whether  to 
issue  a  notice  to  appear  and  warrant 
of  arrest.  This  rule  provides  that  unless 
voluntary  departure  has  been  granted, 
the  Service  must  make  such 
determinations  within  48  hours  of 
arrest,  except  in  the  event  of  emergency 
or  other  extraordinary  circiunstance  in 
which  case  the  Service  must  make  such 
determinations  within  an  additional 
reasonable  period  of  time. 

Timetat>le: 


Action 


FR  Cite 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Put>lished 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/17/01   66  FR  48334 


0^20/01   66  FR  48334 


11/19/01 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No  2171- 
01 

Agertcy  Contact:  Daniel  Brown, 
Attorney,  Office  of  General  Counsel, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  6100,  425 
I  Street  NW,  Washingtoq,  DC  20536 
Phone:  202  514-2895 

RIN:  1115-AG40 


1717.  UMITING  THE  PERIOD  OF 
ADMISSION  FOR  B  NONIMMIGRANT 
AUENS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  lioi;  8  USC 
1103;  8  USC  1182:  8  USC  1184;  8  USC 
1186a;  8  USC  1187;  8  USC  1101:  8  USC 
1101  note;  8  USC  1102;  8  USC  1103; 
8  USC  1182; ... 

CFR  Citation:  a  CFR  214;  8  CFR  235; 
8  CFR  248 

Legal  Deadline:  None 

Abstract:  This  rule  eliminates  the 
minimum  admission  period  of  a  B-2 
visitor  for  pleasvire,  reducing  the 
maximum  admission  period  of  B-1  and 
B-2  visitors  from  1  year  to  6  months, 
and  establishing  greater  control  over  a 
B  visitor's  ability  to  extend  the  status 
or  to  change  status  to  that  of  a 
nonimmigrant  student.  These  changes 
will  enhance  the  Service's  authority 
under  sections  214(a)  and  248  of  the 
Immigration  and  Nationality  Act  (Act) 
and  will  help  lessen  the  probability 
that  alien  visitors  will  establish 
permanent  ties  in  the  United  States  and 
thus  remain  in  the  country  illegally. 

Tlmetabla: 


Acdon 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/12/02  67  FR  18065 
05/13/02 


12/00«)2 

Regulatory  Flexll>lllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Alfectad:  Federal 

Additional  Information:  INS  No.  2176- 
01 

Agency  Contact:  Craig  S.  Howie, 
Senior  Adjudications  Officer, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  3040,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  616-7867 
Fax:  202  514-0198 
Email:  craig.s.hqwiedusdoj.gov 

RIN:  1115-AG43 

1718.  DOCUMENTARY 
REQUIREMENTS  FOR  CERTAIN 
TEMPORARY  RESIDENTS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  llOl;  8  USC 
1103;  8  USC  1181;  8  USC  1182;  8  USC 


1203;  8  USC  1225;  8  USC  1257;  8  CFR 
2 

CFk)  Citation:  8  CFR  211 

Legal  Deadline:  None 

Abstract:  This  final  rule  adds  a 
dociunent  to  the  list  of  documents  that 
may  be  presented  by  certain  returning 
temporary  residents  in  lieu  of  an 
immigrant  visa.  This  rule  will  allow  the 
Form  1-797,  Notice  of  Action,  issued  to 
certain  aliens  who  have  adjusted  to 
temporary  resident  status  pursuant  to 
8  CFR  245a  to  be  used  as  an  entry 
document  at  a  port-of-entry.  This  rule 
is  necessary  to  ensure  that  those 
temporary  resident  aliens  eligible  to 
reenter  the  United  States  with  a  Form 
1-797  are  able  to  do  so. 

Tlmetabla: 


November  28,  2001.  Also,  the 
regulations  will  be  modified  to  exempt 
passengers  of  Great  Lakes  International 
ferries  or  vessels  on  the  Great  Lakes 
or  connecting  waterways  when  they 
operate  on  a  regular  schedule.  This  fee 
will  be  used  to  pay  for  inspection 
services  and  other  related  activities. 

Timetable: 


Action 


FR  Cite 


Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2177- 
01 

Agency  Contact:  Elizabeth  N.  Lee, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  307-2353 
Email:  elizabeth.n.leedusdoj.gov 

RIN:  1115-AG44 

1719.  ESTABUSHMENT  OF  A  $3 
IMMIGRATION  USER  FEE  FOR 
CERTAIN  COMMERaAL  VESSEL 
PASSENGERS  PREVIOUSLY  EXEMPT 

Priority:  Other  Significant.  Major  imder 
5  USC  801. 

Authority:  8  USC  1356;  PL  107- 


77 

CFR  Citation:  8  CFR  286 

Legal  Deadline:  None 

Abetracfc  The  rule  removes  the  current 
exemption  for  cruise  ship  passengers 
whose  journeys  originated  in  Canada, 
Mexico,  a  territory  or  possession  of  the 
United  States  and  adjacent  islands  and 
will  allow  the  Immigration  and 
Naturalization  Service  to  collect  a  $3 
fee  for  passengers,  according  to  the 
Department  of  Justice  Appropriation 
Act  (Public  Law  107-77).  dated 


Action 


FR  Gila 


04A)3A)2  67  FR  15753 
05/28/02  67  FR  34414 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Fiexibiilty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  levels  Affected:  None 

Additional  Information:  INS  No.  2180- 
01 

Agency  Contact:  Georgia  Mayers,  Chief 

of  Cash  Management,  Department  of 

Justice,  Immigration  and  Natiualization 

Service,  Room  6034,  425  I  Street  NW, 

Washington,  DC  20536 

Phone:  202  305-1200 

Email:  georgia.a.mayers0usdoj.gov 

Penny  Pastiva,  Budget  Analyst, 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  Room  5236,  425 
I  Street  NW,  Washington,  DC  §254 
Phone:  202  514-6254 
Email:  penny.pastivadusdoj.gov 

RIN:  1115-AG47 

1720.  CHANGE  IN  BUSINESS 
PRACTICES;  ACCEPTANCE  OF 
PAYMENTS  OF  FEES  BY  CREDIT 
CARD  AND  OTHER  ELECTRONIC 
MEANS  WHERE  POSSIBLE 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  PL  98-369:  31  USC 

3720 

CFR  Citation:  8  CFR  103.7  _ 

Legel  Deadline:  None 

Abstract:  The  Immigration  and 
Naturalization  Service  proposes  to 
expand  the  acceptance  of  credit  cards 
and  other  electronic  means  to  collect 
fees  &t>m  the  public.  The  Service 
currently  accepts  fees  at  seven  locations 
in  three  of  its  33  districts.  The  Service 
proposes  to  implement  credit  card 
acceptance  at  16  of  these  districts  by 
the  end  of  FY  2002  witii  full 
implementation  by  the  end  of  FY  2003. 
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The  intended  benefit  is  two-fold:  To 
provide  the  Service  with  a  faster,  more 
efficient  collection  and  record  keeping 
mechanism  while  affording  the 
customer  a  convenient  alternative 
payment  method. 

.TImetabIa: 

Action 


FR  Cite 


Interim  Final  Rule  1 2/00/02 

Interim  Final  Rule         02/00i^ 

Comment  Period 

End 

Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Additional  Information:  INS  No  2181- 

01 

AgaiKy  Contact:  Georgia  Mayers.  Chief 

of  Cash  Management,  Department  of 

Justice,  Immigration  and  Naturalization 

Service,  Room  6034,  425  I  Street  NW, 

Washington,  DC  20536 

Phone:  202  305-1200 

Email:  georgia.a.mayers@usdoj.gov 

RIN:  1115-AG48 

1721.  ADDING  AND  REMOVING 
INSTmmONS  TO  AND  FROM  THE 
UST  OF  RECOGNIZED  AMERICAN 
INSTITUTIONS  OF  RESEARCH 

Priority:  Substantive,  Nonsignificant 

Legal  Autlwrity:  8  USC  1103;  8  USC 
1181;  8  USC  1182;  8  USC  1443;  8  USC 
1447 

CFR  Citation:  8  CFR  316 

l.agal  Deadlina:  None 

AlMtract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  by  adding  the  Rutgers, 
Indiana  and  Harvard  Universities  to  the 
list  of  American  institutions  of  research 
located  in  section  316  of  the 
Immigration  and  Natiiralization  Act, 
recognized  by  the  Attorney  General  for 
the  purpose  of  preserving  residence  in 
the  United  States  for  naturalization 
eligibility.  This  rule  also  removes  the 
recently  dissolved  Harvard  Institute  for 
International  Development  from  the 
same  list. 

Timetabia: 


Government  Levels  Affected:  None 
Additional  Information:  INS  No.  2131- 

01 

Agency  Contact:  Gerard  Casale,  Senior 
Adjudications  Officer,  Adjudications 
and  Nationality,  Department  of  Justice, 
Inunigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-5014 

RIN:  1115-AG52 

1722.  REVISION  OF  THE 
REGULATIONS  CONCERNING  F,  J, 
AND  M  NONIMMIGRANT 
CLASSIRCATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
81  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1115-AG55 

1723.  REQUIRING  CHANGE  OF 
STATUS  FROM  B  TO  F-1  OR  M-1 
NONIMMIGRANT  PRIOR  TO 
PURSUING  A  COURSE  OF  STUDY 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Authority:  8  USC  llOi;  8  USC 

1103;  8  USC  1184;  8  USC  1258;  8  CFR 

2 

CFR  Citation:  8  CFR  214;  8  CFR  248 

Legal  Deadline:  None 

Abstract:  The  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulation  by  eliminating  the 
current  provision  allowing  a 
nonimmigrant  visitor  for  business  or 
pleasure  to  enroll  in  a  Service-approved 
school  without  first  obtaining  approval 
of  a  change  of  nonimmigrant  status 
request  from  the  Service.  The 
amendment  will  ensure  that  no  B 
nonimmigrant  is  allowed  to  begin 
taking  classes  imtil  the  Service  has 
approved  the  alien's  request  to  change 
nonimmigrant  status  to  that  of  F  or  M 
student 

Timetable: 


Action 


FR  Cite 


Final  Rule  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHiea  Affected:  No 


Action 


Date         FR  CHe 


04/12/02  67  FR  18061 
06/11/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 


Final  Rule  Stage 


Additional  Information:  INS  No.  2195- 

02 

Agency  Contact:  Craig  S.  Howie, 
Senior  Adjudications  Officer, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  3040.  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  616-7867 
Fax:  202  514-0198 
Email:  craig.s.howie@usdoj.gov 

RIN:  1115-AG60 

1724.  ADDRESS  NOTIRCAT10N  TO  BE 
HLED  WITH  DESIGNATED 
APPUCATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1304;  ... 

CFR  Citation:  8  CFR  103;  8  CFR  299 
l.egal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  regulations  of  the 
Immigration  and  Naturalization  Service 
(Service)  by  requiring  every  alien  who 
is  appl)ring  for  immigration  benefits  to 
acknowledge  having  received  notice 
that  he  or  she  is  required  to  provide 
a  valid  current  address  to  the  Service, 
including  any  change  of  address  within 
10  days  of  the  change;  that  the  Service 
will  use  the  most  recent  address 
provided  by  the  alien  for  all  purposes, 
including  the  service  of  a  Notice  to 
Appear  if  the  Service  initiates  removal 
proceedings;  and,  if  the  alien  has 
changed  address  and  foiled  to  provide 
the  new  address  to  the  Service,  that  the 
alien  will  be  held  responsible  for  any 
communications  sent  to  the  most  recent 
address  provided  by  the  alien.  This  rule 
will  satisfy  the  requirements  or  advance 
notice  to  the  alien  of  the  obligation  to 
provide  a  current  address  to  the 
Service,  aiid  of  the  consequences  that 
may  result  for  failure  to  do  so, 
including  the  entry  of  an  in  absentia 
removal  order  against  the  alien  if  the 
alien  fails  to  appear  at  a  removal 
hearing. 

Timetabia: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


07/26/02  67  FR  48818 
08/26/02 

04/00/03 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 


DOJ— INS 


Final  Rule  Stage 


Govammant  Levels  Affected:  None 

Additional  Information:  INS  No.  2198- 
02 

Agency  Contact  Bany  O'Melinn, 
Chief,  Appellate  Counsel,  Department 
of  Justice,  Immigration  and 
Naturalization  Service,  Room  200,  5113 
Leesburg  Pike,  Falls  Church,  VA  22041 
Phone:  703  756-6257 

MN:  1115-AG61 

1725.  REENGINEERIMG  OF  PART  214, 
NOMMIflGRANT  CLASSES  TO 
CLARIFY  AND  RESTATE  ADMISSION 
REQUIREMENTS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  lioi;  8  USC 
1103;  8  USC  1182;  8  USC  1184;  8  USC 
1186;  ... 

CFR  Citation:  8  CFR  214;  8  CFR  252 

Legal  Deadline:  None 

Abstract:  The  purpose  of  this 
regulation  is  to  reorganize,  streamline 
and  rewrite  8  CFR  214.  This  is  an 
administrative  action  only,  making  no 
substantive  changes  to  the  requirements 
for  nonimmigrant  admission  or  status. 

The  current  regulation  has  grown  in 
size  and  complexity,  especially  during 
the  past  15  years,  as  Congress  has 
added  at  least  10  new  nonimmigrant 
classes  and  expanded  the  requirements 
and  restrictions  on  many  of  the  existing 
classes.  The  regulatory  outline  for  part 
214  has  become  overly  complicated, 
making  the  placement  and  revision  of 
new  materials  and  even  the 
identification  of  correct  paragraph 
citations  exceedingly  difficult.  The  INS 
plans  to  reorganize  part  214  by  adding 
new  provisions  relating  to  each 
nonimmigrant  classification. 

Timelabia: 


Action 


Date  FR  CMe 


Interim  Final  Rule         02/00/03 
Interim  Final  Rule         04/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analyaia 
Raqulrad:No 

Small  Entitiea  Alfadad:  No 

Govammant  Levela  Affadad:  None 

Additional  Information:  INS  No.2218- 
02 

Agency  Contact:  Eficen  Hernandez. 
Director,  Business  and  Trade  Branch. 
Adjudications  Division,  Department  of 


Justice,  Immigration  and  Naturalization 
Service,  425  I  Street  NW,  Washington, 
DC  20536 
Phone:  202  353-8177 

RIN:  1115-AG62 

1726.  e  WAIVERS  FOR 
NONIMMIGRAI«TS  UNDER  SECTION 
212(D)(3MA)  OF  THE  IMMIGRATION 
AND  NATIONALITY  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  ilOl;  8  USC 
1102;  8  USC  1103;  8  USC  1182;  8  USC 
1184 

CFR  Citation:  8  CFR  212 

Legal  Deadline:  None 

Abstract:  This  rule  amends  regulations 
pertaining  to  the  process  by  wUch 
waiver  requests  are  referred  to  the  INS 
by  the  Department  of  State  (DOS)  for 
certain  nonimmigrants.  This  rule  affects 
individuals  located  outside  of  the 
United  States  who  are  applying  for 
temporary  visas.  Promulgation  of  this 
rulemaking  ensures  that  INS'  rules  are 
consistent  with  long-standing  Agency 
practices. 


Action 


Date         FR  one 


Interim  Final  Rule         1 1AXVD2 
Interim  Final  Rule         01/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

AddMonai  Information:  INS  No.  2200- 
02 

Agency  Contact:  Sophia  Cox, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-4754 

RIN:  1115-AG63 

1727.  •  ESTABLISHING  SAN 
BERNARDINO,  SANTA  ANA,  AND 
VENTURA  SUBOFFlCES  UNDER  THE 
JURISDICTION  OF  THE  LOS  ANGELES 
DISTRICT  OFFICE 

Priority:  Info./Admin./Other 

Legal  Authority:  8  USC  iios 

CFR  Citation:  8  CFR  100 


Ijegal  Deadline:  None 

Abstract:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  by  adding  the  San  Bernardino, 
Santa  Ana,  and  Ventura  Suboffices  to 
the  listing  of  internal  suboffices.  The 
Service  is  opening  these  three 
suboffices  to  better  serve  the  residents 
within  the  jurisdiction  of  the  Los 
Angeles  District  Office.  The  San 
Bernardino,  Santa  Ana,  and  Ventura 
Suboffices  will  enable  Service 
customers  to  significantly  reduce  the 
commuting  distance  to  a  Service  office 
as  well  as  the  wait  time  for  assistance. 
The  intended  effect  of  this  regulation 
is  to  reallocate  Service  resources  and 
improve  processing  efficiency  for  the 
Los  Angeles  District. 

Timetatiie: 


Action 


Date         FR  die 


Final  Action  04AX)/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2192- 
02 

Agency  Contact  Sharon  M  Lucas, 
Special  Assistant,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  Room  7114,  Office  of  Field 
Operations,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  307-3862 

RIN:  1115-AG66 

1728.  e  RELEASE  OF  INFORMATION 
REGARDING  IMMIGRATION  AND 
NATURALIZATION  SERVICE 
DETAINEES  IN  NON-FEDERAL 
FAaLITIES 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301;  5  USC 
552;  5  USC  552a;  8  USC  1103;  8  USC 
1182;  ... 

CFR  Citation:  8  CFR  236 

Legal  Deadline:  None 

Abstract:  This  rule  governs  the  public 
disclosure  by  any  State  or  local 
govenmient  entity  or  by  any  privately 
operated  fecility  of  the  name  or  other 
information  relating  to  any  immigration 
detainee  being  housed  or  otherwise 
maintained  or  provided  service  on 
behalf  of  the  INS.  This  rule  establishes 
a  uniform  policy  on  the  public  release 
of  information  on  INS'  detainees  and 
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ensure  the  INS'  ability  to  support  the 
law  enforcement  and  seciirity  needs  of 
the  U.S. 


FR  CHa 


ActkMi 


04/22/02  67  FR  19508 
06/21A)2 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Smaii  Entities  Affected:  No 

Government  l.eveis  Affected:  None 

Addltionai  Information:  INS  No.  2203- 
02 

Agency  Contact:  Dea  Carpenter, 
Associate  General  Counsel,  Office  of 
General  Counsel,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  6100,  425  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  514-2895 

RiN:  1115-AG67 

1729.  •  REMOVAL  OF  VISA  AND 
PASSPORT  WAiVER  FOR  CERTAIN 
PERMANENT  RESIDENTS  OF 
CANADA  AND  BERMUDA 

Priority:  Other  Significant 

Legal  Authority:  8  USC  iioi;  8  USC 
1102:  8  USC  1103;  8  USC  1182;  8  USC 
1184:  8  USC  1187;  8  USC  1225;  8  USC 
1226;  8  USC  1227;  ... 

CFR  Citation:  8  CFR  2;  8  CFR  212;  8 
CFR  231;  8  CFR  235;  8  CFR  286 

l.egai  Deadline:  None 

At)Stract:  Currently,  certain  permanent 
residents  of  Canada  and  Bermuda  are 
permitted  to  enter  the  United  States 
without  a  passport  or  visa.  Many  of 
these  former  British  Commonwealth 
coimtries  have  high  rates  of  fraud  and 
abuse,  and  the  documents  presented  by 
these  permanent  residents,  for  entry  to 
the  United  States,  do  not  meet  current 
dociunent  security  standards.  This  rule 
amends  the  Immigration  and 
Naturalization  Service's  (Service) 
regulations  by  providing  that  a  passport 
and  visa  will  be  required  for  permanent 
residents  of  Canada  and  Bermuda 
having  a  common  nationality  with 
Canadian  Nationals  or  with  British 
subjects  in  Bermuda.  These  permanent 
Residents  of  Canada  and  Bermuda  will 
be  required  to  present  a  passport  and 
visa  to  enter  the  United  States.  This 
rule  also  amends  several  other  sections 


of  the  regulations  that  provide 
exceptions  for  these  individuals  based 
on  the  prior  passport  and  visa 
exemption.  The  Service  is  taking  this 
action  in  conjimction  with  the 
Department  of  State.  This  rule  is 
intended  to  increase  security  and 
safeguard  the  United  States. 

ThnetaMe:  . 

Action  Date         FR  Gila 


obtain  access  to  the  Student  and 
Exchange  Visitor  Information  System 
(SEVIS).  While  the  INS  has  in  place 
an  existing  process  for  certifying  and 
decertifying  schools,  the  INS  is 
requiring  that  all  previously  approved 
schools  must  apply  for  certification  in 
accordance  Mrith  these  new  mandates 
cited  above,  prior  to  being  allowed  to 
enroll  in  SEVIS. 


Interim  Final  Rule  1 2/00/02 

Interim  Final  Rule  02/00/03 

Comn>ent  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Smaii  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  2202- 

02 

Agency  Contact:  Joyce  Broughman, 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Immigration  and  Natimdization  Service, 
Room  4064,  425  I  Street  NW. 
Washington,  DC  20536 
Phone:  202  514-3019 

RIN:  1115-AG68 

1730.  •  REQUIRING 
RECERTIFICAT10N  OF  ALL  SERVICE- 
APPROVED  SCHOOLS  FOR 
ENROLLMENT  IN  THE  STUDENT  AND 
EXCHANGE  VISITOR  INFORMATION 
SYSTEM  (SEVIS) 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1304;  8  USC  1356;  31  USC  1907;  EC 
12356 

CFR  Citation:  8  CFR  103;  8  CFR  214 

Legal  Deadline:  None 

Abstract:  On  October  30,  2001,  the 
President  issued  Homeland  Security 
Directive  No.  2  requiring  the  INS  to 
conduct  periodic  reviews  of  all 
institutions  certified  to  receive 
nonimmigrant  students.  The  Enhanced 
Border  Security  and  Visa  Entry  Reform 
Act  of  2002,  Public  Law  107-173 
enacted  May  14,  2002,  also  requires  a 
periodic  review  of  school  approvals. 

This  rule  governs  the  review  and 
certification  process  that  INS  uses  to 
approve  schools  to  enroll  foreign 
students.  It  also  continues  the 
implementation  of  the  process  by 
wfadch  schools  may  be  approved  to 


Timetable: 


FR  CHa 


09/25/02  67  FR  60107 
09^25/02 

11/25/02 


Interim  Fmai  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Additional  Information:  INS  No.  2217- 
02 

Agency  Contact:  Maura  Deadrick. 
Assistant  Director,  Adjudication 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  3040,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-3228 

RIN:  1115-AG71 

1731.  •  POSTING  OF  SECURITY 
GUARD  AT  GANGWAY  OF  VESSEL 
FOR  DETAINING  AUEN  CREWMAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1103;  8  USC 
1184;  8  USC  1258;  8  USC  1281;  8  USC 
1282 

CFR  Citation:  8  CFR  252 

l.egal  Deadline:  None 

Abstract:  The  Immigration  and 
Nationality  Act  (Act)  provides  that  any 
immigration  officer  may  revoke  the 
conditional  permit  to  land  any  alien     • 
crewman  and  require  the  master  or    • 
commanding  officer  of  the  vessel  on 
which  the  crewman  arrived  to  receive 
and  detain  him  or  her  on  board  such 
vessel.  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  requiring  that, 
upon  request  of  an  immigration  officer, 
the  master  or  commanding  officer  of  a 
vessel  will,  in  certain  ■cases,  not  only 
detain  an  alien  crewman  on  board  the 
vessel,  but  will,  at  his  or  her  own 
expense,  provide  the  necessary  security 
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to  ensuire  that  the  detained  alien 
crewman  does  not  leave  the  vessel. 
This  rule  is  necessary  to  enhance  the 
security  of  the  United  States  since  a 
detained  alien  crewman  may  seek  to 
leave  the  vessel  on  which  he  or  she 
has  been  detained  and  that  his  or  her 
illegal  departure  may  pose  a  significant 
threat  to  the  public  safety. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule         03/00A)3 
Interim  Final  Rule  05/00/03 

Comment  Period 

End 

Regulalory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2210- 
02 

Agency  Contact:  Andrew  Taub, 
Assistant  Chief  Inspector.  Office  of 
Inspections,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4064,  425  I  Street  NW, 
Washington,  DC  20536      . 
Phone:  202  305-9244 

RiN:  1115-AG72 

1732.  •  ELECTRONIC  ARRIVAL- 
DEPARTURE  MANIFEST  FOR  VISA 
WAIVER  PROGRANI 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1103;  8  USC 
1187 

CFR  Citation:  8  CFR  2 

Ljegal  Deadline:  Final,  Statutory, 
October  1,  2002,  PL  106-396. 

Abstract;  This  rule  serves  to  further 
implement  the  automated  exit  entry 
control  system  mandated  by  section 
217  (h)  of  the  Immigration  and 
Nationality  Act  (Act)  by  specifying 
those  passenger  data  elements  that 
must  be  electronically  transmitted  to 
the  Immigration  and  Naturalization 
Service  by  carriers  seeking  to  transport 
Visa  Waiver  Program  (VWP)  passengers- 
into  and  out  of  the  United  States  on 
or  after  October  1,  2002.  This  rule  will 
also  ensure  that  legitimate  VWP  travel 
is  not  disrupted  after  September  30, 
2002,  when  the  Attorney  General  vtrill 
no  longer  have  the  authority  to  admit 
applicants  for  admission  under  section 
217  of  the  Act  who  arrive  via  sea  or 
ail  unless  the  carrier  transporting  such 
aliens  is  electronically  transmitting 


specffied  passenger  data  that  the 
Attorney  General  has  determined  is 
sufficient  to  track  the  arrival  and 
departure  of  VWP  aliens.  This  rule  is 
necessary  for  the  proper  identification 
and  monitoring  of  VWP  aliens. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule  1 2AXV02 

Interim  Final  Rule         02/00/03 

Coonment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  infomurtion:  INS  No.  2219- 

02 

Agency  Contact:  Michael  J.  Flemmi, 
Assistant  Chief  Inspector,  Inspections 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  4064,  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  305-9247 

RIN:  1115-AG73 

1733.  •  REGISTRATION 
REQUIREMENTS  AND  WORK 
AUTHORIZATION  EUGIBILITY  FOR 
AUENS  IN  THE  UNITED  STATES 

Priority:  Other  Significant 

Legal  Authority:  8  USC  llOl;  8  USC 
1103;  8  USC  1201;  8  USC  1201a:  8  USC 
1301  to  1305;  8  USC  1324a 

CFR  Citation:  8  CFR  2;  8  CFR  264;  8 
CFR  274a 

Ijegai  Deadline:  None 

Abstract:  This  rule  amends  INS 
regulations  regarding  employment 
authorization  and  registration  of  aliens. 
First,  this  rule  broadens  the  rule  that 
permits  the  presentation  of  specified 
documents  to  satisfy  the  employment 
eligibility  verification  requirements  for 
a  temporary  period.  Second,  this  rule 
broadens  the  acceptable  documentation 
available  to  establish  that  an  asylee,  or 
an  alien  who  has  applied  for  asylum, 
has  complied  vdth  the  requirement  to 
be  registered  with  the  INS.  This  nde 
clarifies  the  employment  authorization 
regulations  by  specifying  that  certain 
classes  of  aliens  who  are  employment 
authorized  incident  to  status  are  not 
required  to  apply  for,  or  obtain  an 
Employment  Authorization  Dociunent, 
but  are  permitted  to  do  so  if  they  wish 
to  have  an  INS-issued  seciue  photo 


identity  document.  Fourth,  this  rule 
implements  two  new  Federal  laws 
enacted  on  January  16,  2002,  involving 
the  employment  authorization  of  the 
spouses  of  E  and  L  aliens;  by  making 
these  classifications  employment 
authorized  incident  to  status,  consistent 
with  the  provisions  of  these  laws.  This 
rule  also  provides  for  restructiuing  of 
8  CFR  2 74a.  12(d). 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule  03/00/03 

Interim  Final  Rule  05/00/03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  infomtation:  INS  No.2204- 
02 

Agency  Contact:  Michael  Hardin, 
Adjudications  Officer,  Adjudications 
Division,  Department  of  Justice, 
Immigration  and  Naturalfzation  Service, 
Room  3214.  425  I  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-3048 

RiN:  1115-AG74 

1734.  •  REDUCED  COURSE  LOAD 
FOR  CERTAIN  F  AND  M 
NONIMMIGRANT  STUDENTS  AT 
BORDER  COMMUNITIES 

Priority:  Other  Significant 

Ljegal  Authority:  8  USC  iioi;  8  USC 
1101  note  1;  8  USC  1103;  8  USC  1182; 
8  USC  1184;  8  USC  1187;  8  USC  1221; 
8  USC  1281;  48  USC  1901;  48  USC 
1931;  PL  104-208;  ... 

CFR  Citation:  8  CFR  214 

l.egal  Deadline:  None 

Abstract:  This  nde  amends  the 
Immigration  and  Naturalization  Service 
regulations  governing  F  and  M 
nonimmigrants.  This  rule  will  clarify 
that  noninunigrant  aliens  who  reside 
outside  the  United  States  and  regularly 
commute  across  a  land  border  to  study 
may  do  so  on  a  part-time  basis  within 
the  F  or  M  nonimmigrant  category.  It 
is  common  for  aliens  residing  outside 
the  U.S.,  such  as  in  Canada  or  Mexico, 
to  enroll  part-time  in  border 
educational  institutions  to  enter  the 
U.S.  daily  to  pursue  part-time  studies. 
This  rule  will  prevent  the  significant 
disruption  of  part-time  study  that  has 
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become  an  accepted  fact  of  life  along 
the  border  and  a  settled  expectation. 
Additionally,  these  changes  are  being 
made  to  facilitate  and  legitimize  certain 
part-time  study  along  border 
communities  while  ensuring  that  all 
applicable  requirements  and  safeguards 
are  met. 


FR  CM* 


08/27/02  67  FR  54941 
10/27/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  04/0(V03 

Regulatory  Flexil)<lity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2220- 
02 

Agency  Contact:  Efren  Hernandez. 
Director,  Business  and  Trade  Branch, 
Adjudications  Division,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  425  I  Street  NW,  Washington, 
DC  20536 
Phone:  202  353-8177 

RIN:  1115-AG75 

1735.  •  PROCEDURES  FOR 
CONDUCTING  EXAMINATIONS  AND 
WAIVING  THE  OATH  OF  ALLEGIANCE 
FOR  NATURALIZATION  APPLICANTS 
WITH  DtSABILITIES 

Priority:  Other  Significant 

Legal  Auttwrity:  8  USC  1103;  8  USC 
1421;  8  USC  1443;  8  USC  1447;  8  CFR 
2.1;  ... 

CFR  Citation:  8  CFR  310;  8  CFR  313; 
8  CFR  316;  8  CFR  319;  8  CFR  333:  ... 

Legal  Deadline:  None 

Abstract:  This  regulation  provides 
procedures  for  conducting 
examinations  and  Waiving  the  oath  of 
allegiance  attachment  requirement  and 


the  oath  requirement  for  any  individual 
who  has  a  developmental,  physical,  or 
mental  impairment  that  makes  him  or 
her  unable  to  understand,  or 
communicate  an  understanding  of,  the 
meaning  of  the  oath.  The  rule 
incorporates  changes  made  by  Public 
Law  106-448,  which  authorized  the 
Attorney  General  to  waive  the  oath 
requirement  for  such  individuals.  It 
also  specifies  who  is  authorized  to  act 
as  a  designated  representative  on  behalf 
of  applicants  who  qualify  for  the 
waiver  and  addresses  how  the  INS  will 
conduct  examinations  with  such 
representatives  to  ensure  that 
applicants  with  disabilities  have  the 
opportimity  to  establish  eligibility  for 
naturalization. 


Actfcwi 


FR  ON* 


Interim  Final  Rule         01  /0(y03 
Interim  Final  Rule         03/00^03 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2191- 
D2 

Agency  Contact:  Richard  Sheridan, 
Staff  Officer,  Immigration  Services 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  980,  801  I  Street  NW, 
Washington.  DC  20536 
Phone:  202  616-0583 

RIN:  1115-AG77 

1736.  •  ELECTRONIC  SIGNATURE  ON 

APPLICATIONS  AND  PETITIONS  FOR 

IMMIGRATION  AND  NATURALIZATION 

BENEFITS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  5  USC  552;  5  USC 
552a;  8  USC  1101;  8  USC  1103;  8  USC 
1201;  8  1252  note;  ... 


Rnal  Rule  Stage 


CFR  Citation:  8  CFR  103 

Legal  Deadline:  Other,  Statutory, 
September  2003,  PL  105-277. 

Abstract:  This  nde  amends  the 
Immigration  and  Naturalization 
(Service)  regulations  concerning  the 
acceptance  of  electronic  signatures  on 
applications  and  petitions  for 
immigration  and  naturalization 
benefits.  The  change  is  necessary  to 
allow  the  Service  to  begin  accepting 
electronically  filed  applications  and 
petitions  as  required  by  law.  By 
accepting  electronically  filed 
applications  and  petitions,  the  Service 
expects  to  streamline  its  information 
collection  process,  improve  customer 
service,  and  move  towards  fulfilling  the 
mandates  of  the  Govenmient  Paperwork 
Elimination  Act  (GPEA). 

Timetable: 


Action 


Oat* 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 


12/00/02 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  INS  No.  2224- 
02 

Agency  Contact  Ann  Palmer,  Special 
Assistant,  Immigration  Services 
Division,  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
Room  1000,  800  K  Street  NW, 
Washington,  DC  20536 
Phone:  202  514-6442 
Email:  ann.m.palmerdusdoj.gov 

RIN:  1115-AG79 


Department  of  Justice  (DOJ) 

Immigration  and  Naturalization  Service  (INS) 


Long-Term  Actions 


1737.  VISA  WAIVER  PROGRAM 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  8  CFR  217 


Action 


FR  Cite 


NPRiy«-IMSrto.  1406-    05/07/91   56  FR  21101 
91  Comment  Period 
End  5/22/91 


Final  Rule-INS  No.        07/18/91   S6FR329S2 

1406-91  Eff. 

7/18/91* 
lnterim4=inalRuie-INS  09/13/91  56  FR  46716 

hto.  1447  Eff. 

1(V1/91;  Comment 

Period  End  10/15/91 


02/21/95  60  FR  9699 


61  FR  35598 
61  FR  39721 


Interim  Final  Rule-        07/29/93  58  FR  40581 

1622-93;  Eff. 

7/29/93;  Com.  End 

8/30/93;  fTo  be 

merged  with  1447R- 

93)* 
Public  rtotice-INS  No 

1674  Eff.  10/25/94. 

Comment  Period 

End  09/30/96 
Interim  Rnal  Rule-INS  03/28/95  60  FR  15855 

No.  1685  Eff.  4/1/95; 

Comment  Period 

End  5/30/95 
Interim  Final  Rule-INS  07/08/96 

No.  1777 
Interim  Final  Rule-INS  07/29/96 

No.  1782-96  With 

Comments 

(Australia) 
Interim  Final  Rule-INS  09/30/97  62  FR  50998 

1 786-96  Witti 

Comments 

(Slovenia) 
Final  Rule-INS  No. 

1799 
Interim  Final  Rule-INS  08/03/99 

2002-99  With 

Comments 

(Portugal. 

Singapore,  {VKl 

Uruguay) 
Interim  Final  Rule-INS 

2188-02  (Removing 

Argentina) 
Next  /Vction  Undetermined 

ftoguiatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Marty  Newingham 
Phone:  202  616-7992 

RIN:  1115-AB93 


1738.  EMPLOYER  SANCTIONS 
MODIFICATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  8  CFR  274a 

Timetable: 


Phone:  202  514-6057 
RIN:  1115-AE21 


Oato  FR  en* 


1739.  AUTHORIZING  SUSPENSION  OF 
EMPLOYMENT  AUTHORIZATION 
REQUIREMENTS  ON  THE  B^SIS  OF 
SEVERE  ECONOMIC  HARDSHIP  FOR 
F-1  STUDENTS  AND  EMERGENT 
aRCUMSTANCES 

Priority:  Other  Significant 

CFR  Citation:  8  CFR  214 

Timetable: 


Action 


12/30/98  63  FR  71726 
64  FR  42006 


Interim  Rnal  Rule-INS  06/10/96  63  FR  31871 

No.  1914-98 
Interim  Final  Rule         08/10/98 

Comment  Period 

End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 

Agency  Contact:  Maura  Deadrick 
Phone:  202  514-3228 


02/21/02  67  FR  7943        WN:  1115-AF15 


FR  CIta 


Interim  Rnal  Rule-INS  10/07/96  61  FR  52235 

No.  1738 
Correction  (Interim        10/29/96  61  FR  55840 

Final  Rule) 
Interim  Final  Rule         11/06/96 

Conrwnent  Period 

End 
Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Joseph  Donnelly 


1740.  AVAILABILITY  OF  MATERIAL 
UNDER  FREEDOM  OF  INFORMATION 
ACT  AND  PRIVACY  ACT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  8  CFR  103 

Timetable: 


Action 


FR  Cite 


NPRIM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Mildred  Carter 
Phone:  202  514-1722 


RIN:  1115-AF32 


1741.  INTERIM  DESIGNATION  OF 
ACCEPTABLE  RECEIPTS  FOR 
EMPLOYMENT  EUGIBIUTY 
VERinCATION 

Priority:  Other  Significant 

CFR  Citation:  8  CFR  274a 

Timetable: 


Action 


FR  cue 


Interim  Fmal  Rule         04/12/99 

Comment  Period 

End 
Final  /Vction  ■  To  Be  Determined 

Regulatory  FlexitMllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marguerite  Przbylski 

Kleczek 

Phone:  202  514-2895 


FR  Cite        RIN:  1115-AF42 


1742.  INADMISSIBILITY  AND 
DEPORTABILITY  ON  PUBUC  CHARGE 
GROUNDS 

Priority:  Other  Significant 

CFR  Citation:  8  CFR  212;  8  CFR  237 

Timetable: 


Action 


FR  Cite 


05/26/99  64  FR  28676 
07/26/99 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 

Agency  Contact:  Alice  Smith 
Phone:  202  305-9353 

RIN:  T115-AF45 

1743.  EXPANSION  OF  EXPEDITED 
REMOVAL  OF  CERTAIN  CRIMINAL 
AUENS  HELD  IN  FEDERAL,  STATE, 
AND  LOCAL  JAILS 

Priority:  Other  Significant 

CFR  Citation:  8  CFR  212;  8  CFR  235 

Timetable: 


Action 


Date 


FR  Cite 


09/22/99  64  FR  51338 
11/22/99 


ANPRM 
ANPRM  Comment 

Period  End 
Next  Action  UrKJetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Robert  Evans 
Phone:  202  353-7218 


Interim  Final  Rule         02A)9i«9  64FR6187        RIN:  1115-AF50 
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Long-Tenn  Actions 


1744.  EXTENOmO  THE  PERIOO  OF 
DURATION  OF  STATUS  FOR  CERTAIN 
F  AND  J  NONIMMIGRArn'  AUENS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  8  CFR  214 


Action 


FR  Cite 


Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility^  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affectsd:  None 

Agency  Contact:  Michael  D.  Jones 
Phone:  202  305-7018 


Small  Entities  Affected:  No 

Government  l.evels  Affectsd:.  None 

Agsncy  Contact  Elizabeth  N.  Lee 

Phone:  202  307-2353 

Email:  elizabeth.n.lee@usdoj.gov 

RIN:  1115-AF94 


Interim  Final  Rule         06/15/99  64  FR  32146 
Intenm  Final  Rule  08/16/99 

Comment  Period 

End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.eveis  Affected:  None 

Agency  Contact:  Efren  Hernandez 
Phone:  202  353-8177 

RIN:  1115-AF54 

1745.  IMPOSITION  OF  RNES  FOR 
VIOLATIONS  OF  THE  IMMIGRATION 
AND  NATIONALITY  ACT 

Priority:  Other  Significant 

CFR  Citation:  8  CFR  280 


RIN:  1115-AF70 


1746.  PETITION  TO  CLASSIFY  AUEN 

AS  IMMEDIATE  RELATIVE  OF  A  U.S. 

CITIZEN  OR  PREFERENCE 

IMMIGRANT;  ADJUSTMENT  OF 

STATUS  TO  THAT  OF  A  PERSON 

ADMITTED  FOR  PERMANENT 

RESIDENCE 

Priority:  Other  Significant 

CFR  Citation:  8  CFR  204;  8  CFR  245 


1747.  INCREASING  THE  NUMBER  OP 
OFFICERS  AUTHORIZED  TO  ISSUE 
NOTICES  TO  APPEAR  AND  ARREST 
WARRANTS  FOR  IMMIGRATION 
VIOLATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  8  CFR  239;  8  CFR  287 

Timetable: 


Action 


Date 


FR  Cite 


Timetable: 


Action 


FR  Cite 


Interim  Final  Rule  06/20/91 

Interim  Final  Rule  07/20/91 

Comment  Period 

End 
Final  Action  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 


Interim  Final  Rule  To  Be  Detennined 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitles  Affsctsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Christina  Hamilton 
Phone:  202  514-2895 


RIN:  1115-AG22 


Department  of  Justice  (DOJ) 

Immigration  and  Naturalization  Service  (INS) 


Completed  Actions 


1748.  POWERS  OF  THE  ATTORNEY 
GENERAL  TO  AUTHORIZE  STATE  OR 
LOCAL  LAW  ENFORCEMENT 
OFFICERS  TO  CARRY  OUT 
IMMIGRATION  ENFORCEMENT 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  28  CFR  65 

CompMsd: 


1749.  DELEGATION  OF  THE 
ADJUDICATION  OF  CERTAIN  H-2A 
PETITIONS  TO  THE  DEPARTMENT  OF 
LABOR 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  8  CFR  103;  8  CFR  214; 
8  CFR  248;  8  CFR  264 

Completed: 


FR  cut        Reaaon 


FR  CHa 


Final  Rule  07/24A)2  67  FR  49354 

Final  Action  Effective    08/23/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Ron  Dodson 
Phone:  202  616-7310 


Final  Action 
Final /Action 


ia«)1/02  67  FR  61474 
10/01A)2  67  FR  61568 


RIN:  1115-AF20 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Irene  Hoffinan 
Phone:  202  616-7435 

John  Brown 

Phone:  202  514-5014 

RIN:  1115-AF29 


1750.  •  DELEGATION  OF 
AUTHORITIES  FOR  VARIOUS 
DETENTION  AND  REMOVAL 
AUTHORITIES 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  552;  8  USC 
1101;  8  USC  1103;  8  USC  1304;  8  USC 
1356;  EO  12356;  ... 

CFR  Citation:  8  CFR  2;  8  CFR  236;  8 
CFR  238;  8  CFR  239;  8  CFR  240;  8  CFR 
241;  8  CFR  287 

Legal  Deadline:  None 

Abstract:  As  part  of  the  ongoing 
restructuring  of  the  Immigration  and 
Naturalization  (Service),  the  chain  of 
command  for  many  functions  related  to 
the  detention  and  removal  of  aliens, 
including  the  detention,  care,  and 
custody  of  juveniles,  has  been 
centralized.  Previously,  these  functions 
were  overseen  by  Service  districts  and 
regions  which  reported  to  the  Executive 
Associate  Commissioner  for  Field 
Op«ations.  Under  the  reorganization, 
the  daily  oversight  of  overall  detention 
and  removal  functions  transfers  to  the 
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Completed  Actions 


Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal  who  will  still  report  to  the 
Executive  Associate  Commissioner  for 
Field  Operations.  The  daily  oversight 
of  functions  relating  to  alien  juveniles 
in  the  custody  and  care  of  the  Service 
is  transferred  to  the  Director  of  the 
Office  of  Juvenile  Affairs  who  reports 
to  the  Commissioner  of  the  INS.  This 
rule  ensures  that  the  appropriate 
immigration  officials  will  have  the 
necessary  authority  to  carry  out  the 
daily  oversight  of  the  detention  and 
removal  of  aliens  consistent  with  the 
changes  in  responsibility. 

Timetable: 


Action 


FR  Cite 


Rnal  Action  06«)7/D2  67  FR  39255 

Final  Action  Effective    06/07/02 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affsctsd:  None 

Additional  Information:  INS  No.  2206- 

02 

Agency  Contact:  John  J.  Pogash, 
Juvenile  Coordinator  (Headquarters), 
Department  of  Justice,  Immigration  and 


Naturalization  Service.  Room  800.  801 
I  Street  NW.  Washington,  DC  20536 
Phone:  202  305-1518 

RIN:  1115-AG69 

1751.  •  REGISTRATION  AND 
MONITORING  OF  CERTAIN 
NONIMMIGRANTS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301;  8  USC 
1103;  8  USC  1184;  8  USC  1201;  8  USC 
1201a:  8  USC  1301;  8  USC  1302;  8  USC 
1303;  8  USC  1304;  8  USC  1305;  ... 

CFR  Citation:  8  CFR  214;  8  CFR  264 

Lsgal  Deadline:  None 

Abstract:  Recent  terrorist  incidents 
have  underscored  the  need  to  broaden 
the  special  registration  requirements  for 
nonimmigrant  aliens  from  certain 
designated  countries,  and  other 
nonimmigrant  aliens  whose  presence  in 
the  United  States  requires  closer 
monitoring,  to  require  that  they  provide 
specific  information  at  regular  intervals 
to  ensure  their  compliance  with  the 
terms  of  their  visas  and  admission  and 
to  ensure  that  they  depart  the  United 
States  at  the  end  of  their  authorized 
stay.  This  rule  modifies  the  existing 
requirements  to  require  certain 
nonimmigrant  aliens  to  make  specific 


reports  to  the  Immigration  and 
Naturalization  Service:  Upon  arrival; 
approximately  30  days  after  arrival; 
every  12  months  after  arrival;  upon 
certain  events,  such  as  a  change  of 
address,  emplojnnent,  or  school;  and  at 
the  time  of  departure  from  the  United 
States. 


Action 


FR  Cite 


Department  of  Justice  (DOJ) 
Legal  Activities  (U^) 


1752.  CERTIFICATION  AND 
DECERTIFICATION  IN  CONNECTION 
WITH  CERTAIN  SUITS  BASED  UPON 
ACTS  OR  OMISSIONS  OF  FEDERAL 
EMPLOYEES  AND  OTHER  PERSONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  28  USC  2679(b) 

CFR  Citation:  28  CFR  15 

Legal  Deadline:  None 

Abatract  This  rule  revises  28  CFR  part 
15,  pertaining  to  the  defense  of  certain 
suits  against  Federal  employees,  to 
conform  the  regulations  to  changes 
made  by  the  Federal  Employee  Liability 
Reform  and  Tort  Compensation  Act. 
Public  Law  100-694.  Under  prior  law. 
the  defense  of  suits  against  Federal 
employees  for  torts  committed  in  the 
scope  of  their  employment  was  limited 
to  claims  involving  the  operation  of 
motor  vehicles.  Public  Law  100-694 
expanded  the  coverage  of  the  immunity 
provisions  to  include  all  common  law 


torts  committed  by  Federal  employees 
in  the  scope  of  their  employment.  This 
rule  conforms  the  Department's 
regulations  to  the  expanded  coverage  of 
the  statute. 

Timetat»ie: 


FR  cue 


NPRKA  osnoma 

NPRtM  Comment  05/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectsd:  Federal 

Additional  Information:  CIV  102 

Agency  Contact:  James  G.  Touhey  Jr., 
Trial  Attorney.  Torts  Branch, 
Department  of  Justice,  P.O.  Box  888, 
Benjamin  Franklin  Station.  Washington. 
DC  20004 
Phone:  202  616-4292 

RIN:  1105-AA62 


06/13/02  67  FR  40581 
07/15/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  08/1 2A)2  67  FR  52584 

Final  Rule  Effective       09/1 1  /02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  INS  No.  2216- 
02 

Agency  Contact  Daniel  Brown, 
Attorney,  Office  of  General  Counsel, 
Department  of  Justice,  hnmigration  and 
Naturalization  Service,  Room  6100,  425 
I  Street  NW.  Washington.  DC  20536 
Phone:  202  514-2895 

RIN:  1115-AG70 


Proposed  Rule  Stage 


1753.  DESIGNATION  OF  AGENaES 
TO  RECEIVE  AND  INVESTIGATE 
REPORTS  REQUIRED  UNDER  THE 
PROTECTION  OF  CHILDREN  FROM 
SEXUAL  PREDATORS  ACT 

Priority:  Substantive.  Nonsignificant 

Lsgsl  Authority:  42  USC  13032 

CFR  Citation:  28  CFR  81 

Legal  Deadline:  NPRM.  Sututory.  April 
28.  1999. 

Abstract:  On  October  30. 1998. 
Congress  passed  the  Protection  of 
Children  bom  Sexual  Predators  Act  of 
1998  (PCSPA).  The  PCSPA  requires 
providers  of  an  electronic 
communication  service  or  a  remote 
computing  service  to  the  public, 
through  a  facility  or  means  of  interstate 
or  foreign  commerce,  to  report 
incidents  of  child  pornography  as 
defined  by  sections  2251,  2251A,  2252, 
2252A,  or  2260  of  tide  18.  United 
States  Code,  to  the  appropriate  Federal 
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Proposed  Rule  Stage 


agency.  In  order  to  facilitate  effective 
reporting,  the  PCSPA  requires  the 
Attorney  General  to  "designate  an 
agency"  to  receive  and  investigate  such 
reports  of  child  pornography.  The 
proposed  rule  previously  published  set 
forth  the  Attorney  General's  proposed 
designations  and  certain  other  matters 
covered  by  the  PCSPA's  reporting 
requirements. 

On  November  29.  1999,  as  part  of  the 
Consolidated  Appropriations  Act.  2000, 
Public  Uw  106-113,  113  Stat.  1501, 
Congress  amended  42  U.S.C.  13032  to 
require  providers  to  report  such 
incidents  to  the  Cyber  Tipline  at  the 
National  Center  for  Missing  and 
Exploited  Children,  which  shall 
forward  that  report  to  a  law 
enforcement  agency  or  agencies 
designated  by  the  Attorney  General.  A 
second  proposed  rule  is  being  prepared 
for  publication  that  will  reflect  the 
change  in  the  Agency  to  receive  the 
reports. 

Timetable: 


Action 


Dal* 


FR  CM* 


05/26/99  64  FR  28422 
07/26/99 

04/00/03 
06/00/03 


NPRM 

NPRM  Ckxnment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 

Regulatory  Flexibility  Analysia 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Andrew  Oosterbaan, 
Chief.  Child  Exploitation  and  Obscenity 
Section.  Department  of  Justice,  1400 
New  York  Avenue  NW.  Suite  600. 
Washington.  DC  20530 
Phone:  202  514-5780      . 

RIN:  1105-AA65 

17S4.  MOTOR  VEHICLE  SALVAGE 
REGULATIONS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  49  USC  30504 

CFR  Citation:  Not  Yet  Determined 

l.agal  Deadline:  None 

Abstract:  The  Attorney  General  is 
required  to  issue  regulations  directing 
junk  yard  and  salvage  yard  operators 
and  insiirance  carriers  to  file  monthly 
reports  with  the  operator  of  the 


National  Motor  Vehicle  Title 
hiformation  System  (NMVTIS) 
concerning  vehicles  in  their  possession. 
The  reports  are  required  by  statute.  49 
U.S.C.  section  30504(a)  and  (b).  to 
provide  the  vehicle  identification 
numbers,  the  date  on  which  the  vehicle 
was  obtained,  and  the  name  of  the 
individual  or  entity  from  whom  the 
vehicle  was  obtained.  Salvage  and  junk 
yard  operators  are  also  required  to 
provide  a  statement  of  whether  the 
automobile  was  crushed  or  disposed  of 
for  sale  or  other  purposes.  Insurance 
carriers  are  also  required  to  provide  the 
name  of  the  owner  of  the  automobile 
at  the  time  the  report  is  filed. 

Timetable: 


Action 


Data 


FR  CH* 


NPRM  12A)0/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  FlexibiHty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  On  a  related 
issue,  the  FBI  expects  to  issue 
regulations  implementing  the  National 
Stolen  Passenger  Motor  Vehicle 
Information  System  (NSPMVIS).  (See 
RIN  1110-AAOl.) 

Agency  Contact:  Deborah  Sorkin.  Trial 
Attorney.  Department  of  Justice.  Office 
of  Enforcement  Operations,  Criminal 
Division.  1301  New  York  Avenue  NW, 
Washington.  DC  20530 
Phone:  202  305-4023 
Fax:  202  305-0562 

RIN:  1105-AA71 

1755.  ENHANCED  NOTICE  AND 
RELEASE  PROCEDURES  FOR 
OWNERS  OF  SEIZED  PROPERTY 
PURSUANT  TO  THE  CAFRA  OF  2000; 
DISPOSITION  OF  SEIZED  PROPERTY 
TOO  COSTLY  TO  MAINTAIN; 
CONSOUDATION  OF  DEPARTMENT 
REGULATIONS 

Priority:  Other  Significant 

Legel  Authority:  5  USC  301;  8  USC 
1103;  8  USC  1324(b);  15  USC  1177;  17 
USC  509;  18  USC  981  to  983;  18  USC 
1467;  18  USC  1955;  18  USC  1963;  18 
USC  2253  to  2254;  18  USC  2513;  19 
USC  1606  to  1608;  19  USC  1610;  19 
USC  1612(b);  19  USC  1613;  19  USC 
1618;  21  USC  822;  21  USC  853;  21  USC 
871  to  872;  21  USC  880  to  881;  21  USC 
958;  21  USC  965;  22  USC  401;  28  USC 


509  to  510;  28  USC  524;  PL  100-690, 
sec  6079 

CFR  Citation:  8  CFR  274;  21  CFR  1316; 
28  CFR  8  (Revision);  28  CFR  9 
(Revision) 

Legal  Deadline:  Final,  Statutory. 
August  23,  2000.  CAFRA.applies  to  all 
forfeiture  actions  conmienced  on  or 
after  8/23/00. 

Abstract:  By  this  rule,  the  Department 
does  five  things. 

First,  the  Department  is  implementing 
new  forfeiture  procedures  required  by 
the  recently  enacted  Civil  Asset 
Forfeiture  Reform  Act  of  2000 
(CAFRA).  CAFRA's  procedural  changes 
enhance  the  ability  of  property  owners 
to  contest  the  forfeiture  of  seized 
property.  CAFRA  also  makes  other 
changes  beneficial  to  property  owners. 
In  particular:  1)  The  requirement  to  file 
a  bond  for  costs  with  a  claim  is 
eliminated;  2)  the  time  for  filing  a 
claim  is  extended;  and  3)  the  release 
of  seized  property  is  required  under 
various  circumstances.  Congress  made 
CAFRA's  changes  applicable  to 
forfeiture  proceedings  commenced  on 
or  after  August  23,  2000. 

Second,  the  Department  is  adding  a 
provision  allowing  the  pre-forfeiture 
disposition  of  seized  property  when  the 
expense  of  holding  the  property  is 
disproportionate  to  its  value.  This 
provision  is  needed  to  implement  the 
pre-existing  authority  of  19  U.S.C. 
section  1612(b) — one  of  the  customs 
laws  procedural  statutes  incorporated 
by  reference  in  forfeiture  statutes 
enforced  by  the  Department.  This 
provision  will  enable  the  Department 
to  use  the  authority  of  section  1612(b) 
in  appropriate  cases  to  avoid 
disproportionately  high  storage  and 
maintenance  costs  for  seized  property 
pending  fbrfieiture. 

Third,  this  rule  consolidates  previously 
existing  forfeiture  regulations  of  the 
INS.  DEA,  and  the  FBI  in  order  to 
achieve  greater  consistency  and 
promote  overall  fairness  in  the 
administrative  forfeiture  process  by 
avoiding  unnecessary  differences  in 
component  procedures. 

Fourth,  the  rule  updates  the  forfeiture 
regulations  by  adding  discretionary 
authority  for  publication  of  notice  of 
administrative  forfeitures  on  the 
Internet  in  lieu  of  publication  in  a 
newspaper,  by  adding  18  U.S.C.  section 
981  seizure-for-forfeiture  authority  for 
INS  in  light  of  CAFRA's  expansion  of 
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18  U.S.C.  section  981(a)(1)(C)  forfeiture 
authority,  which  now  includes 
proceeds  of  Immigration  and 
Nationality  Act  offenses  and  visa  and 
passport  fraud  offenses.  The  rule  also 
adds  seizure-for-forfeiture  authority  for 
FBI  and  INS  in  18  U.S.C.  section  1594 
cases  (forfeiture  of  propwty  involved  in 
peonage  and  slavery  (Pub.  L.  106-386; 
114  Stat.  1464  (October  28,  2000)).  In 
addition,  to  reflect  reoi:ganization  of 
INS,  the  rule  replaces  references  to  INS 
Regional  Directors  with  references  to 
the  INS  Director,  Asset  Forfeiture 
Office. 

Fifth,  the  rule  modifies  the  regulations 
at  28  CFR  part  9  governing  petitions 
for  remission  or  mitigation  of  forfeiture 
to  refer  only  to  DEA's  "Forfeiture 
Counsel"  as  the  pertinent  official  in 
DEA's  forfeiture  cases;  to  replace  the 
reference  to  "INS  Regional  Directors" 
with  "INS  Director  Asset  Forfeiture 
Office  or  designee,"  as  the  pertinent 
official  with  authority  to  grant 
remission  or  mitigation  in  INS 
administrative  forfeiture  cases;  to 
incorporate  where  appUcable  CAFRA's 
statutory  criteria  for  innocent 
ownership;  and  to  provide 
discretionary  authority  for  the  Ruling 
Officer  to  waive  the  payment  of 
forfeiture-related  costs  and  expenses, 
except  payments  of  awards  based  on 
the  forfeiture  and  payments  of  the 
recognized  interests  of  other  third 
parties  in  the  property  forfeited,  as  a 
condition  of  remission  in  cases  in 
which  the  petitioner  is  a  victim  of  the 
underlying  offense.  In  addition,  the 
discretionary  authority  to  waive  costs 
in  remissions  to  owners  and 
lienholders  that  is  already  provided  at 
28  CFT  9.7(a)(3)  and  9.7(b)(2)(i)  and  (ii) 
is  amended  to  incorporate  the  same 
exceptions  as  those  applicable  in 
remissions  to  victims. 


Action 


FR  CHa 


NPRM 

NPRM  Comment 
Period  End 


01AXV03 
03AXV03 


Regulatory  Flexibility  Anelyele 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Hieronymus, 
Forfeiture  Counsel,  Department  of 
Justice.  Drug  Enforcement 
Administration.  Office  of  Domestic 
Operations,  Asset  Forfeiture  Section, 
Caller  Number  91017,  Arlington,  VA 
22202 
Phone:  202  307-7636 

Maury  V.  Taylor,  Forfeiture  Counsel, 
Department  of  Justice,  Legal  Forfeiture 
Unit,  FBI,  Office  of  the  General 
Counsel,  J.  Edgar  Hoover  Building,  935 
Peimsylvania  Avenue  NW,  Washington, 
DC  20535 
Phone:  202  324-9700 

RIN:  1105-AA74 

1756.  DNA  SAMPUNG  OF  FEDERAL 
OFFENDERS  UNDER  THE  USA 
PATRIOT  ACT  OF  2001 

Priority:  Other  Significant 

Legal  Authority:  28  USC  509;  28  USC 
510;  42  USC  14132;  41  USC  14135a; 
42  USC  14135b;  10  USC  1565;  PL  106- 
546 

CFR  Citation:  28  CFR  28 

Legal  Deadline:  Other,  Statutory,  April 

18,  2001,  Determination  of  qualifyiiig 

Federal  offenses. 

Final,  Statutory,  June  17,  2001. 

Commencement  of  collection  of  DNA 

samples. 

Abstract:  Section  3  of  Public  Law  106- 
546,  the  DNA  Analysis  Backlog 
Elimination  Act  of  2000  (the  Act), 
requires  the  collection  of  DNA  samples 
bom  certain  categories  of  Federal 
offenders.  In  addition,  the  Act  details 
the  responsibilities  of  the  Bureau  of 
Prisons  and  Federal  probation  offices  to 
collect  DNA  samples  from  offenders  in 
their  custody  or  supervision,  and  the 
responsibiUty  of  the  FBI  to  analyze  and 
index  DNA  samples. 

On  June  28.  2001.  the  Department  of 
Justice  published  an  interim  rule  to 
implement  section  3  and  related 


provisions  of  Public  Law  106-546,  the 
DNA  Analysis  Backlog  Elimination  Act 
of  2000.  66  FR  34363  (June  28.  2001). 
That  rule,  in  part,  specified  the  federal 
offenses  that  are  treated  as  "qualifying 
Federal  offenses"  for  purposes  of 
collecting  DNA  samples  from  federal 
offenders. 

Subsequent  to  the  publication  of  that 
interim  rule.  Congress  enacted  Public 
Law  107-56,  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001.  Section  503  of  the 
USA  PATRIOT  ACT  added  three  new 
categories  of  qualifying  Federal  offenses 
for  purposes  of  DNA  sample  collection: 
(1)  any  offense  hsted  in  section 
2332b(g)(5)(B)  of  title  18,  United  States 
Code;  (2)  any  crime  of  violence  (as 
defined  in  section  16  of  title  18,  United 
States  Code);  and  (3)  any  attempt  or 
conspiracy  to  commit  any  of  the  above 
offenses.  Section  503  authorized  the 
Attorney  General  to  determine  which 
offenses  are  included  in  these 
additional  categories.  The  purpose  of 
this  proposed  rule  is  to  revise  a  section 
of  the  existing  regulations,  28  CFR  28.2, 
to  add  the  offenses  in  these  three  new 
categories. 


Timetable! 

Action 

Data 

FRCIta 

Interim  Final  Rule 

06/28/01 

66  FR  34363 

Interim  Final  Rule 

08/27/01 

Comment  Period 

End 

NPRM 

11/00A)2 

NPRM  Comment 

01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Rsqulred:  No 

Government  Levele  Affected:  None 

Agency  Contact:  David  J.  Karp,  Senior 
Coimsel,  Department  of  Justice,  Office 
of  Legal  Policy,  950  Pennsylvania 
Avenue  NW,  Room  4503,  Washington, 
DC  20530 
Phone:  202  514-3273 

RIN:  1105-AA78 
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1757.  FOREIGN  AGENTS 
REGISTRATION  ACT;  REGULATIONS 
REVISED  AND  CLARIRED  TO 
REFLECT  CHANGES  IN  THE  LAW 

Priority:  Substantive.  Nonsignificant 

Lagal  AuttMrity:  22  USC  611  et  seq 
Foreign  Agents  Registration  Act  of  1938 

CFR  Citation:  28  CFR  5.5(d)(iO):  28 
CFR  5.203(a);  28  CFR  5.204(a):  28  CFR 
5.205(a):  28  CFR  5.206(b);  28  CFR 
5.304(c):  28  CFR  5.306(a):  28  CFR 
5.5(d)(ll);  28  CFR  5.100(c):  28  CFR 
5.100(d);  28  CFR  5.200(b);  28  CFR 
5.201(a)(1):  28  CFR  5.201(a)(2):  28  CFR 
5.202(b);  28  CFR  5.202(e);  ... 

Legal  Daadllna:  None 

Abstract  As  a  result  of  the  passage  of 
the  Lobbying  Disclosure  Act  of  1995 
(LDA)  and  the  Lobbying  Disclosure 
Technical  Amendments  Act  of  1998 
(LDTAA).  the  Foreign  Agents 
Registration  Unit  of  the  Criminal 
Division  is  issuing  new  regulations 
concerning  changes  in  the  Foreign 
Agents  Registration  Act  of  1938 
(FARA).  as  amended.  22  U.S.C.  611.  et 
seq.  These  regulations  replace  the  term 
"political  propaganda"  in  the  existing 
regulations  with  "informational 
materials"  as  provided  in  the  LDA  and 
make  other  changes  to  the  FARA 
regulations  required  by  the  passage  of 
the  LDA  and  the  LDTAA.  The 
regulations  also  make  other 
modifications  to  the  existing 
regulations  to  facilitate  the 
administration  of  FARA. 


Action                            CMa          FR  CM* 

NPRM 

07/09/99  64  FR  37065 

NPRM  Comment 

0»07/99     . 

PenodEnd 

Final  Action 

12A)0/02 

Final  Action  Effective 

01/00«)3 

RaguMory  FlaxMNty  Analysis 

Yes 


Small  Entmaa  Affactsd:  Businesses. 
Organizations 

Govammant  Lavals  Affactad:  None 

AddMonal  Infonnatlon:  CFR 
CITATIONS  CONT:  28  CFR  5.307;  28 
CFR  5.400(a)  to  (c);  28  CFR  5.401:  28 
CFR  5.402(a)  to  (g):  28  CFR  5.500(a)(4); 
28  CFR  5.600;  28  CFR  5.601(a);  28  CFR 
5.601(b). 


Contact  Marshall  R.  Williams. 
Chief,  Registration  Unit.  Internal 
Seciuity  Section,  Criminal  Division, 
Department  of  Justice,  Room  9300. 1400 


New  Yorit  Avenue  NW,  Washington. 

DC  20530 

Phone:  202  514-1216 

RIN:  1105-AA45 


1758.  ETHICAL  STANDARDS  FOR 
ATTORNEYS  FOR  THE  GOVERNMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  28  USC  530B 

CFR  Citation:  28  CFR  77 

Legal  Daadllna:  Final.  Statutory.  April 
19.  1999. 

AlMtract:  This  rule  supersedes  the 
Department  of  Justice  regulations 
relating  to  Communications  with 
Represented  Persons  and  implements 
28  U.S.C.  530B  pertaining  to  ethical 
standards  for  attorneys  for  the 
Government.  Under  that  provision,  an 
attorney  for  the  Government  shall  be 
subject  to  State  laws  and  rules,  and 
local  Federal  court  rules  governing 
attorneys  in  each  State  where  such 
attorney  engages  in  that  attorney's 
duties,  to  the  same  extent  and  in  the 
same  manner  as  other  attorneys  in  that 
State.  This  rule  fulfills  the  Attorney 
General's  obligation  under  section  530B 
and  provides  guidance  to  all 
Department  of  Justice  employees  who 
are  subject  to  section  530B  regarding 
their  obligations  and  responsibilities 
under  this  new  provision. 

TImatabIa: 


Action 


FR  CItt 


Intefim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


04/19/99  64  FR  19273 
06/21/99 


03AXV03 


Regulatory  FlaxMllty  AnalysIa 
Raqukad:  No 

Govammant  Lavals  Affactad:  None 

Agency  Contact:  Claudia  ).  Flynn. 
Director.  Professional  Responsibility 
Advisory  Office.  Department  of  Justice, 
Suite  500,  National  Theatre  Building. 
1325  Pennsylvania  Avenue  NW, 
Washington.  DC  20530 
Phone:  202  514-0458 
Fax:  202  353-7491 

RIN:  110S-AA67 


1759.  CLAIMS  UNDER  THE 
RADIATION  EXPOSURE 
COMPENSATION  ACT  AMENDMENTS 
OF  2000:  TECHNICAL  AMENDMENTS; 
EXPANSION  OF  COVERAGE  TO 
URANIUM  MILLERS  AND  ORE 
TRANSPORTERS;  EXPANSION  OF 
COVERAGE  FOR  URANIUM  MINERS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  2210  note. 
Radiation  Exposure  Compensation  Act; 
PL  106-245,  Radiation  Exposure 
Compensation  Act  Amendments  of 
2000:  PL  106-553 

CFR  Citation:  28  CFR  79 

Legal  Daadllna:  Final,  Statutory. 
January  6,  2001. 

Alwtract:  The  Department  has  issued 
two  related  rulemakings  to  implement 
the  Radiation  Exposure  Compensation 
Act  Amendments  of  2002,  enacted  on 
July  10,  2000.  The  first  is  a  final  rule 
which  makes  changes  consistent  with 
the  new  law.  This  final  rule  expands 
the  list  of  diseases  that  are  currently 
compensable  for  "downwinder"  and 
"onsite  participant"  claimants; 
eliminates  smoking  distinctions  for  ail 
claimants:  amends  the  list  of 
geographical  areas  to  provide  additional 
radiation-affected  areas  for 
"downwinder"  claimants;  modifies  the 
burden  of  proof  for  purposes  of  claims 
processing;  allows  claimants  who  have 
previously  been  denied  compensation 
to  file  up  to  three  times:  and  makes 
other  technical  revisions  consistent 
with  the  amended  Act. 

The  second  rulemaking  is  a  proposed 
rule  for  which  the  Department  invites 
public  comments.  The  proposed  rule 
describes  the  expanded  population  of 
eligible  uranium  mine  workers  created 
by  lowering  the  radiation  exposure 
threshold  for  miners;  identifies  the  new 
uranium  mining  states  with  respect  to 
which  miners  may  be  eligible  for 
compensation;  includes  provisions  for 
compensation  to  aboveground  miners; 
sets  forth  employment  eligibility 
criteria  for  the  new  claimant  categories; 
describes  the  documentation  that 
would  be  required  to  establish  proof  of 
employment  in  a  uranium  mine  or  mill 
or  as  an  ore  transporter,  describes  the 
medical  docimientation  necessary  to 
establish  the  existence  of  renal  cancer 
and  chronic  renal  disease;  and  revises 
the  provision  concerning  representation 
of  claimants  before  the  Department 
with  respect  to  claims  brought  under 
the  Act. 
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TimataMa: 


CIV  100  •  Technical  Amendments 

Final  Action  0»D7/D2  (67  FR  51422) 
CIV  101  -  Expansion  of  Covaraga 
NPRM  08^7/02  (67  FR  51440) 
NPRM  Comnrtent  Period  End  10/07/02 
Final  Action  04/00/03 

Regulatory  Flexibility  Analysis 

RaqiiiradrNo 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  Dianne  S.  Spellberg. 

Senior  (Counsel,  Department  of  Justice. 

Room  3123.  1425  New  York  Avenue 

NW.  Washington.  DC  20005 

Phone:  202  616-4129 

Fax:  202  616-4313 

Email:  dianne.spellberg@usdoj.gov 

RIN:1105-AA75 

1760.  ESTABLISHMENT  OF  MINIMUM 
SAFETY  AND  SECURITY  STANDARDS 
FOR  PRIVATE  COMPANIES  THAT 
TRANSPORT  VIOLENT  PRISONERS 

Priority:  Other  Significant 

Legal  Authority:  PL  106-560 

CFR  Citation:  20  CFR  97 

Legal  Daadllna:  Final.  Statutory.  June 
19.  2001. 

Abatract:  This  rule  proposes  to 
implement  the  Interstate  Transportation 
of  Dangerous  Oiminals  Act  of  2000, 
Public  Law  106-560  (114  Stat. 
2784)(enacted  December  21.  2000).  In 
that  Act.  Congress  foimd  that  State  and 
local  jiirisdictions  are  increasingly 
turning  to  private  companies  to 
transport  their  violent  prisoners,  and 
that  escapes  have  occurred.  Congress 
determined  that  minimum  regulations 
for  the  private  prisoner  transport 
industry  were  necessary  to  provide 
protection  against  risks  to  the  public 
that  are  inherent  in  the  transportation 
of  violent  prisoners  and  to  assure  the 
safety  of  those  being  transported. 

Accordingly,  this  rule  proposes  that 
private  prisoner  transport  companies 
comply  with  minimum  standards  for 
bacl^roimd  checks  and  preemployment 
drug  testing  for  potential  employees, 
provide  minimum  standards  for  the 
length  and  type  of  employee  training, 
and  establish  restrictions  on  the 
nimiber  of  hours  that  transportation 
employees  can  be  on  duty  during  a 
given  time  period. 

This  rule  also  proposes  that  private 
prisoner  transport  companies  comply 
with  minimum  standards  for  the  use 
of  restraints  while  transp<»ting  violent 


prisoners,  and  establishes  categories  of 
violent  offenders  required  to  wear 
identifying  clothing.  Further,  the  rule 
proposes  a  minimum  guard-to-offender 
ratio  that  must  be  observed  while 
transporting  violent  prisoners,  and 
proposes  that  private  prisoner  transport 
companies  comply  with  standards 
regarding  employee  uniforms  and 
employee  identification. 

In  addition,  the  rule  proposes  to  require 
private  prisoner  transport  companies  to 
notify  local  law  enforcement  officials 
24  hours  in  advance  of  any  scheduled 
stops  in  their  jurisdiction  when 
transporting  violent  prisoners.  In  the 
event  of  an  escape  by  a  violent 
offender,  the  proposed  rule  requires  the 
private  prisoner  transport  company 
persoimel  immediately  to  notify 
appropriate  law  enforcement  officials  in 
the  jurisdiction  where  the  escape 
occurs,  as  well  as  the  governmental 
entity  that  contracted  with  the  private 
prisoner  transport  company  for  the 
transport  of  the  escaped  violent 
prisoner. 

Finally,  the  rule  proposes  that  private 
prisoner  transport  companies  adopt 
certain  minimum  standards  in  order  to 
protect  the  safety  of  viol  .it  prisoners 
in  accordance  with  applicable  Federal 
and  State  law. 


Action 


FR  Cita 


12/17/01   66  FR  64934 
02/1 5A)2 


NPRM 

NPRM  Comment 

PenodEnd 
FinalAction  11/00/02 

Regulatory  Flexibility  Analyals 
Required:  Undetermined 

Govammant  Levels  Affected:  None 

Agency  Contact:  Lizette  D.  Benedi. 
Counsel.  Department  of  Justice.  Office 
of  Legal  Policy.  950  Pennsylvania 
Avenue  NW,  Room  4529.  Washington, 
DC  20530 
Phone:  202  514-3824 

RIN:  1105-AA77 

1761.  SCREENING  OF  ALIENS  AND 
OTHER  DESIGNATED  INDIVIDUALS 
SEEKING  FLIGHT  TRAINING 

Priority:  OAer  Significant 

Legal  Authority:  PL  107-71.  sec  113 

CFR  Citation:  28  CFR  105 

Legal  OaadHna:  None 

Abstract:  On  November  19.  2001. 
Ck>ngress  enacted  the  Aviation  and 


Transportation  Seciirity  Act  (ATSA), 
Public  Law  107-71.  Upon  enactment, 
section  113  of  ATSA,  49  U.S.C.  44939. 
imposed  notification  and  reporting 
requirements  on  certain  persons  who 
provide  aviation  training  to  aliens  and 
other  specified  individuals.  Under  this 
section,  certain  aviation  training 
providers  subject  to  regulation  by  the 
Federal  Aviation  Administration  (FAA) 
are  prohibited  from  providing  training 
to  aliens  and  other  designated 
individuals  in  the  operation  of  aircraft 
with  a  maximimi  certificated  takeoff 
weight  of  12,500  pounds  or  more, 
unless  they  provide  prior  notification 
to  the  Attorney  General.  This  interim 
rule  implements  a  process  by  which 
aviation  training  providers  may  provide 
the  required  notification  and  resume 
instruction  for  candidates  who  do  not 
appear  to  pose  a  risk  to  aviation  and 
national  security. 

TimataMa: 


Action 


FR  CM* 


Interim  Final  Rule  1 1  /00/D2 

Interim  Finaf  Rule  1 2/00/02 

Comment  Period 

End 

Regulatory  FlaxK>lilty  Analyala 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Keith  E.  Halsey. 
Department  of  Justice,  Federal  Bureau    . 
of  Investigation.  Mailbox  27, 
Washington,  DC  20535 
Phone:  703  414-9535 

RIN:  110&-AA80 

1762.  GUIDEUNES  FOR  THE  CAMPUS 
SEX  CRIMES  PREVENTION  ACT 
AMENDMENT  TO  THE  JACOB 
WETTERUNG  CRIMES  AGAINST 
CHILDREN  AND  SEXUALLY  VIOLENT 
OFFENDER  REGISTRATION  ACT 

Priority:  Info./Admin./Other 

Legal  Authority:  42  USC  14071 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  These  guidelines  implement 
an  amendment  to  the  Jacob  Wetterling 
Crimes  Against  (Children  and  Sexually 
Violent  Offender  Registration  Act 
enacted  by  the  Campus  Sex  Crimes 
Prevention  Act  (CSCPA).  Section 
170101  of  the  Violent  Oime  (]ontrol 
and  Law  Enforcement  Act  of  1994. 
Public  Law  103-322.  108  Stat.  1796, 
2038  (codified  at  42  U.S.C.  14071) 
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contains  the  Jacob  Wetterling  Crimes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act  (the 
Wetterling  Act).  The  Wetterling  Act  sets 
minimum  national  standards  for  State 
sex  offender  registration  and 
community  notification  programs,  and 
directs  the  Attorney  General  to  issue 
guidelines  for  such  programs.  The 
current  Wetterling  Act  guidelines  were 
published  on  January  5,  1999,  in  the 
Federal  Register  (64  FR  572,  with 
corrections  at  64  FR  3590).  States  that 
fail  to  comply  with  the  Wetterling  Act's 
requirements  (as  implemented  and 
explained  in  the  Attorney  General's 
guidelines)  are  subject  to  a  mandatory 
10  percent  reduction  of  the  formula 
grant  funding  available  under  the 
Edward  Byrne  Memorial  State  and 
Local  Law  Enforcement  Assistance 
Program  (42  U.S.C.  3756).  which  is 
adxoinistered  by  the  Bureau  of  Justice 
Assistance  of  the  Department  of  Justice. 


Subsequent  to  the  publication  of  the 
current  Wetterling  Act  guidelines,  the 
Wetterling  Act  was  amended  by  the 
Campus  Sex  Crimes  Prevention  Act  (the 
CSCPA),  Public  Uw  106-386.  div.  B. 
section  1601,  114  Stat.  1464.  1537 
(2000).  The  CSCPA  provides  special 
requirements  relating  to  registration 
and  community  notification-  for  sex 
offenders  who  are  enrolled  in  or  work 
at  institutions  of  higher  education. 
These  supplementary  guidelines  are 
necessary  to  take  account  of  the  CSCPA 
amendment  to  the  Wetterling  Act.  The 
deadline  for  state  compliance  with  the 
CSCPA  amendment  is  October  27. 
2002. 

The  CSCPA  provisions  appear  in 
subsection  (j)  of  the  Wetterling  Act  (42 
U.S.C.  14071(j)).  As  provided  in 
subsection  (j),  any  person  required  to 
register  under  a  State  sex  offender 
registration  program  must  notify  the 
State  concerning  each  institution  of 
higher  education  (i.e.,  post-secondary 


school)  in  the  State  at  which  the  person 
is  a  student  or  works,  and  of  each 
change  in  enrollment  or  employment 
status  of  the  person  at  such  an 
institution. 


Action 


FR  CM* 


Proposed  Guide«ines    03/06/02  67  FR  10758 
Proposed  Guidelines    05/07/02 

Comment  Period 

End 
Final  Guidelines  1 1AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  David  J.  Karp,  Senior 
Counsel,  Department  of  Justice,  Office 
of  Legal  Policy,  950  Pennsylvania 
Avenue  NW.  Room  4503.  Washington, 
DC  20530 
Phone:  202  514-3273 

RIN:  1105-AA81 


DefMrtment  of  Justice  (DOJ) 
Legal  Activities  (LA) 


Long-Term  Actions 


1763.  WAIVER  FOR  RREARM 
f>ffK)HIBrnOt4  ON  NONIMMIGRANT 
VISA  HOLDERS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  28  CFR  25 


Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Frank  A.S.  Campbell 
Phone:  202  514-2283 

RIN:  1105-AA66 


Departntent  of  Justice  (DOJ) 
Office  of  Justice  Programs  (OJP) 

1764.  CORRECTIONAL  FACILITIES  ON 
TRIBAL  LANDS  GRANT  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  42  USC  13701  et  seq 

CFR  Citation:  28  CFR  91 

Legal  Deadline:  None 

Abstract:  The  Office  of  Justice 
Programs  is  issuing  this  second  Notice 
of  Proposed  Rulemaking  to  amend  the 
title  and  the  definitions  of  "Indian 
tribe"  and  "construction"  within  28 
CFR  part  91,  subpart  C  (which  outlines 
the  requirements  and  procedures  to 
award  grants  to  Indian  tribes  for 
constructing  jails  on  tribal  lands  for  the 
incarceration  of  offenders  subject  to 
tribal  jurisdiction).  Congress  has 
mandated  a  new  definition  of  "Indian 
tribe,"  and  with  this  broader  definition 
fisderal  funds  through  the  Office  of 


Proposed  Rule  Stage 


Justice  Programs  are  now  available  to 
a  larger  universe  of  tribal  entities.  The 
amendment  to  the  definition  of 
"construction"  is  simply  to  expand  and 
clarify  the  existing  definition,  to  assist 
applicants  and  grantees  in  better 
understanding  the  allowable  scope  a 
project  may  take. 


Dale  FR  CM* 


09/24/96  61  FR  49969 
10/18/96  61  FR  54333 
10/24/96 


Intorim  Final  Rule 
Correction 
Interim  Final  Rule 

Comment  Period 

End 
SecoTKlNPRM  02/00/03 

Second  NPRM  04/00/03 

Comment  Period 

End 

Regulatory  FlsxIMIIty  Analysis 
Required:  No 


Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  Tribal 

Agertcy  Contact:  Philip  Meride, 

Special  Advisor  to  the  Director. 

Eiepartment  of  Justice,  Office  of  Justice 

Programs,  Correction  Program  Office, 

810  7th  Street  NW,  Washington.  DC 

20531 

Phone:  202  305-2550 

RIN:  1121-AA41 

1765.  PUBLIC  SAFETY  OFFICERS' 
BENEFITS  PROGRAM 

Priority:  Economically  Significant 
Major  under  5  USC  801. 

Legal  Authority:  42  USC  3711  et  seq 

CFR  Citation:  28  CFR  32 

None 
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AtMtract:  The  Bureau  of  Justice 
Assistance  will  be  proposing  a  major, 
substantive  revision  of  the  existing 
regulations  (28  CFR  part  32)  that  govern 
the  Public  Safety  Officers'  Benefits 
(PSOB)  Program,  to  streamline  all 
aspects  of  Uie  program  and  relieve 
claimants  of  administrative  burdens  no 
longer  deemed  necessary.  Further,  the 
program  will  need  to  change  as  BJA 
moves  into  a  paperless,  electronic. 
Web-based  application/review/payment 
program.  The  proposed  revised 
regulations  will  affect  all  components 
of  the  program:  death  benefits, 
disability  benefits,  education  benefits, 
and  the  related  administrative 
components  governing  hearing  officers 
and  independent  medical  examinations. 
As  the  result  of  the  9/11/01  terrorist 
attacks,  the  PSOB  program  is  expected 
to  make  awards  totaling  more  than 
$100  million  this  year. 

Timetable: 


Action 


FR  Cite 


NPRM  05/00/03 

NPRM  Comment  07/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Camille  Cain.  Deputy 
Director  for  Programs.  Department  of 
Justice.  Office  of  Justice  I^grams. 
Bureau  of  Justice  Assistance.  810  7th 
Street  NW.  Washington.  DC  20531 
Phone:  202  616-6500 

RIN:  1121-AA56 

1786.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  PL  103-355.  sec  2455; 
EO  12549 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Department  of  Justice 
will  be  adopting  the  proposed  common 
rule  on  debarment  and  suspension,  as 
promulgated  by  another  agency,  as  a 
cost-saving  and  efficiency  matter.  The 
rule,  as  adopted,  would  limit  the 
mandatory  lower-tier  application  of  an 
exclusion  to  the  first  procurement  level 
under  a  nonprocurement  covered 


transaction.  Second,  this  proposed 
common  rule  on  debarment  and 
suspension  would  set  the  dollar 
threshold  on  prohibited  lower-tier 
procurement  transactions  with 
excluded  persons  at  $25,000.  Third, 
both  this  proposed  rule  on  debarment 
and  suspension,  and  the  proposed  rule 
on  drug-free  workplace  requirements, 
would  eliminate  the  mandate  for 
agencies  and  participants  to  obtain 
written  certifications  from  awardees  or 
persons  with  whom  they  propose  to 
enter  into  covered  transactions.  Fourth, 
the  proposed  nile  on  drug-free 
workplace  requirements  would  be 
separated  from  this  proposed  rule  on 
debarment  and  suspension. 

Timetal>le: 


Action 


Dale         FR  Cite 


NPRM  11/00«)2 

NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Linda  Fallowfield. 
Attorney- Advisor,  Department  of 
Justice.  Office  of  Justice  Programs. 
Office  of  the  General  Coimsel,  810  7th 
Street  NW.  Washington,  DC  20531 
Phone:  202  305-2534 

RIN:  1121-AA57 

1767.  CRIMINAL  INTELUGENCE 
SYSTEMS  OPERATING  POLICIES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  42  USC  3711 

CFR  Citation:  28  CFR  23 

Legal  Deadline:  None 

Attstract:  The  purpose  of  this 
regulation  is  to  assure  that  all  criminal 
intelligence  systems  operating  through 
support  luider  the  Onmibus  Crime 
Control  and  Safe  Streets  Act  of  1968 
are  used  as  authorized  by  law.  This 
revision  of  28  CFR  part  23  updates  the 
regulation  for  modem  technological 
advances,  extends  the  use  of  criminal 
intelligence  systems  for  public  safety 
purposes,  and  is  drafted  in  plainer 
language. 

Timetable: 


Action 


Dais         FR  one 


NPRM 

01/00/03 

NPRM  Comment 

02AXV03 

Period  End 

Final  Rule 

04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Alan  M.  Fisher, 
Attorney-Advisor,  Department  of 
Justice.  Office  of  Justice  Programs, 
Room  5341,  Office  of  the  General 
Covmsel,  810  Seventh  Street  NW, 
Washington,  DC  20531-0001 
Phone:  202  616-3540 
Fax:  202  307-1419 
Email:  fisheraldojp.usdoj.gov 

RIN:  1121-AA59 

1768.  VICTIMS  OF  CRIME  ACT  (VOCA) 
PROGRAM  REGULATIONS  FOR  THE 
VICTIM  COMPENSATION  GRANT 
PROGRAM  AND  VICTIM  ASSISTANCE 
PROGRAM 

Priority:  Substantive,  NonsigniJBcant 

Legal  Authority:  42  USC  10604.  sec 
1407(a),  Victims  of  Crime  Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deedllne:  None 

Abstract:  Victims  of  Crime  Act  (VOCA) 
funds  are  obtained  itom  the  Crime 
Victims  Fund  in  the  U.S.  Treasury, 
which  consists  of  fines,  fees,  and  bond 
forfeitiUBS  frt)m  Federal  offenders. 

The  program  regulations  for  the  Victim 
Compensation  Grant  Program  provide 
the  parameters  under  which  State 
agencies  may  use  these  funds  to 
reimburse  crime  victims  directly  for 
expenses  related  to  crime.  Expenses 
that  must  be  covered  are  lost  wages, 
medical  and  mental  health  costs,  and 
funeral  and  burial  costs.  States,  at  their 
discretion,  may  cover  loss  of  support, 
crime  scene  cleanup,  and  other  such 
expenses. 

The  Victim  Assistance  Program 
Regulations  provide  the  parameters 
imder  which  State  agencies  may  use 
these  funds  to  award  grants  to 
government  and  nonprofit  organizations 
to  provide  direct  services  to  crime 
victims.  Local  programs  include  child 
abuse,  homicide  survivor,  drunk 
driving,  sexual  assault,  and  domestic  - 
violence.  More  than  3  million  crime 
victims  are  served  through  these  grants. 

Costs  to  States  are  limited,  as  the 
VOCA  grant  provides  for  administrative 
costs  for  these  programs. 

Thnetabia: 


FR  CM* 


04/00/03 
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OJP-ISM  VOCA:  Program  ftogutaUoM  for 
Victim  Oomponsadon  Grant  Program 

NPRM12A)(y02 

NPnM  Comment  Pefiod  End  02/00/03 
OJP-1406  VOCA  Victim  Aasiatanca  Program 


carry  out  a  program  to  compensate 
victims  of  acts  of  international 
torroriam  that  occur  outside  the  United 
States,  for  expenses  associated  with 
that  victimization. 


NPRMOIAXVOS 

NPRM  Comment  Period  End  03/00/03 

ReguMory  FlaxIbiUty  Analysto 

No 


FR  CNa 


NPRM 


01/00/03 


Small  EntMaa  Affadad:  No 


State 

Aganqf  Contacfc  Carol  Watkins, 

Director,  Department  of  Justice,  Office 

of  Justice  Programs,  State 

Compensation  and  Assistance  Division, 

810  7th  Street  NW,  Washington.  DC 

20531 

Phone:  202  514-4696 

RIN:  1121-AA61 

ITM.  INTERNATIONAL  TERRORISM 
VICTIM  COMPENSATION  PROGRAM 

Prtorlly:  Other  Significant 

Legal  AuttMrity:  42  USC  I0603c,  sec 
1404c:  PL  104-208,  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000 

CFR  Citation:  None 

il  DaedUna:  None 


The  Office  of  Justice 
Programs  (OJP)  will  develop  these 
regulations  to  implement  the 
International  Terrorism  Victim 
Compensation  Program  provisions 
contained  in  the  Victims  of  Trafficking 
and  Violence  Protection  Act  of  2000 
(Pub.  L.  104-208),  which  directs  OJP  to 


Regulatory  Flaxibillty  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Qovenunent  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Barbara  Johnson, 
Program  Manager,  Department  of 
Justice,  Office  of  Justice  Programs. 
TeiTorism  and  International  Victims 
Unit.  Office  for  Victims  of  Crime,  810 
7th  Street  NW,  Washington,  DC  20531 
Phone:  202  307-5983 

RIN:  1121-AA63 

1770.  VIOLENCE  AGAINST  WOMEN 
GRANT  PROGRAMS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legei  Auttiorlty:  PL  106-386.  Violence 
Against  Women  Act  of  2000 

CFR  Citation:  28  CFR  90 

Legal  Oeecfline:  None 

Abstract:  This  proposed  rule  updates 
the  existing  regulations  for  the  STOP 
(Services,  Training.  Officers, 
Prosecutors)  Violence  Against  Women 
Formula  Grant  Program,  the  STOP 
Violence  Against  Indian  Women 


Discretionary  Grant  Program,  the  Ckants 
to  Encourage  Arrest  Policies  Program, 
and  the  Grants  to  Combat  Violent 
Crimes  Against  Women  on  Campuses 
Program,  to  incorporate  statutory 
changes  pursuant  to  the  Violence 
Against  Women  Act  of  2000.  The 
purpose  of  the  original  Violence 
Against  Women  Act  of  1994  was  to 
improve  the  criminal  justice  system's 
response  to  domestic  violence,  sexual 
assault,  and  stalking,  and  to  increase 
the  availability  of  services  to  victims 
of  these  crimes.  VAWA  2000 
reauthorized  existing  grant  programs 
created  under  VAWA  1994,  established 
new  grant  programs,  and  strengthened 
various  provisions  of  Federal  law. 
These  grant  programs  are  expected  to 
award  a  total  of  over  $100  million  per 
year. 

Timetable: 


Action 


Data         FR  CHa 


NPRM  03AXV03 

NPRM  Comment  05/00/03 

Period  End 

Regulatory  Flextoillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Mamie  Shiels, 
Attorney-Advisor.  Department  of 
Justice,  Office  of  Justice  Programs. 
Violence  Against  Women  Office,  810 
7th  Street  NW,  Washington,  DC  20531 
Phone:  202  305-2981 

RIN:  1121-AA64 


Department  of  Justice  (DOJ) 
Office  of  Justice  Programs  (OJP) 

1771.  BULLETPROOF  VEST 
PARTNERSHIP  GRANT  ACTS  OF  1996 
AND  2000 

Pliuilly.  Substantive.  Nonsignificant 

Lsgal  Auttwrlly:  42  USC  3796U 

CFR  Cllatlon:  28  CFR  33 


Rnal  Rule  Stage 


NPRM.  Statutory, 
September  14.  1998. 

Abetract:  The  Bureau  of  Justice 
Assistance  is  publishing  final 
regulations  implementing  the 
Bulletproof  Vest  Partnership  Grant  Acts 
of  1998  and  2000.  which  authorize  BJA 
funds  to  eligible  States,  units  of  local 
government,  and  Indian  tribes  to 
purchase  armored  vests  for  use  by  law 


enforcement  officers.  This  final  rule 
reflects  the  revised  process  by  which 
eligible  jurisdictions  may  re^ster. 
apply,  and  request  funding  under  BJA's 
Internet-Based  Bulletproof  Vest 
Partnership  Grant  Program. 

On  September  23,  1998,  BJA  published 
an  interim  final  rule,  with  a  request  for 
comments  (63  FR  50759).  The  interim 
final  rule  established  the  process  by 
which  BJA  would  implement  the 
Bulletproof  Vest  Partnership  Grant  Act 
of  1998.  BJA  did  not  receive  any 
comments  in  response  to  the  interim 
final  rule.  Nevertheless,  BJA  initiated 
numeroiis  outreach  efforts,  in  the  form 
of  focus  groups  and  beta  testing,  to 


ensure  that  all  affected  parties  had 
ample  opportunity  to  review  and 
participate  in  the  program's  design  and 
development. 


Action 


FRCNa 


09/23/98  63FRS0759 
09/23/98 

11/23/98 


Interim  Final  Rule 
Interim  Fmal  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule  12A)0/02 

ftoguietory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affectsd:  Businesses 
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Government  Levela  Affected:  State. 
Local.  Tribal 

Agency  Contect:  Robert  T.  Watkins. 
Program  Manager,  Department  of 
Justice.  Office  of  Justice  Programs,  810 
7th  Stieet  NW,  Washington.  DC  20053 
Phone:  202  514-3447 

RIN:  1121-AA48 

1772.  ENVIRONMENTAL  IMPACT 
REVIEW  PROCEDURES  FOR  THE 
VOimS  GRANT  PROGftAM 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  13701  et  seq, 
as  amended  by  PL  104-134;  42  USC 
4321  et  seq;  40  CFR  1500  to  1508 

CFR  Citation:  28  CFR  91 

fjagal  Deadline:  None 


Abetrect:  The  Office  of  Justice 
Programs  is  issuing  this  final  rule  to 
set  forth  the  procedures  that  it  and  the 
States  that  are  awarded  Federal  funds 
under  the  Violent  Offender 
Incarceration/Truth-in-  Sentencing 
Grants  Program  mvist  follow  in  order 
to  comply  with  the  environmental 
impact  review  procediires  mandated  by 
the  National  Environmental  Policy  Act. 
the  Council  on  Environmental  Quality's 
implementing  regulations,  and  other 
related  Federal  environmental  impact 
review  requirements. 

Timetable: 


Action 


Data         FRCtia 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 


08/08/00  65FR48592 
08/06/00 


Interim  Final  Rule         10/10/00 

Comment  Period 

End 
Final  Rule  09/00/03 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Government  Levels  Affected:  State. 
Local.  Tribal,  Federal 

Agency  Contact:  Philip  Merkle. 

Special  Advisor  to  the  Director, 

Department  of  Justice,  Office  of  Justice 

Programs,  Correction  Program  Office, 

810  7th  Street  NW.  Washington,  DC 

20531 

Phone:  202  305-2550 

RIN:  1121-AA52 

[FR  Doc.  02-25453  Filed  12-06-02;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  ttM  Secretary 

20  CFR  Chs.  J.  IV.  V.  VI,  VII.  and  IX 

29  CFR  SubtWa  A  and  Chs.  II,  IV.  V, 
XVII.  and  XXV 

30  CFR  Ch.  I 

41  CFR  Ch.  60 

48  CFR  Ch.  29 

Semiannual  Agenda  of  Regulations 
agency:  Office  of  the  Secretary.  Labor. 
action:  Semiannual  regulatory  agenda. 

summary:  This  document  sets  forth  the 
Department's  semiannual  agenda  of 
regulations  that  have  been  selected  for 
review  or  development  during  the 
coming  year.  The  Department's  agencies 
have  carefully  assessed  their  available 
resources  and  what  they  can  accomplish 
in  the  next  twelve  months  and  have 
adjusted  their  agendas  accordingly. 

The  agenda  complies  with  the 
requirements  of  both  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act.  The  agenda  lists  all  regulations  that 
are  expected  to  be  under  review  or 
development  between  October  2002  and 
October  2003  as  well  as  those  completed 
diihng  the  past  six  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bingham,  Acting  Director  for 
the  Office  of  Regulatory  Economics. 
Office  of  the  Assistant  Secretary  for 
Policy,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Room  S- 
2312,  Washington,  DC  20210,  (202)  693- 
5959. 

NOTI:  Infoimation  pertaining  to  a  specific 
regulation  can  be  obtained  from  the  agency 
contact  listed  for  that  particular  regulation. 

SUPPtfMENTARY  INFORMATION:  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  require  the  semiannual 
publication  in  the  Federal  Register  of  an 


agenda  of  regulations.  As  permitted  by 
law,  the  Department  of  Labor  is 
combining  the  publication  of  its  agendas 
under  the  Regulatory  Flexibility  Act  and 
Executive  Order  12866. 

Executive  Order  12866  became 
effective  September  30, 1993,  and,  in 
substance,  requires  the  Department  of 
Labor  to  publish  an  agenda  listing  all 
the  regulations  it  expects  to  have  under 
active  consideration  for  promulgation, 
proposal,  or  review  during  the  coming 
1-year  period.  The  focus  of  all 
departmental  regulatory  activity  will  be 
on  the  development  of  effective  ndes 
that  advance  the  Department's  goals  and 
that  are  understandable  and  usable  to 
the  employers  and  employees  in  all 
affected  workplaces. 

For  this  edition  of  the  Department  of 
Labor's  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
are  included  in  the  Regulatory  Plan, 
which  appears  in  part  II  of  this  issue  of 
the  Federal  Register.  The  Regulatory 
Plan  entries  are  listed  in  the  table  of 
contents  below  and  are  denoted  by  a 
bracketed  bold  reference,  which  directs 
the  reader  to  the  appropriate  sequence 
number  in  part  II. 

The  Regulatory  Flexibility  Act  became 
effective  on  January  1. 1981,  and  applies 
only  to  regulations  for  which  a  notice  of 
proposed  rulemaking  was  issued  on  or 
after  that  date.  It  requires  the 
Department  of  Labor  to  publish  an 
agenda,  listing  all  the  regulations  it 
expects  to  propose  or  promulgate  that 
are  Jikely  to  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  (5  U.S.C.  602). 

The  Regulatory  Flexibility  Act  (under 
section  610)  also  requires  agencies  to 
periodically  review  rules  "which  have 
or  will  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  and  to  aimually  publish 
a  list  of  the  rules  that  will  be  reviewed 
during  the  succeeding  12  months.  The 
purpose  of  the  review  is  to  determine 
whether  the  rule  should  be  continued 
without  change,  amended,  or  rescinded. 


The  next  12-month  review  list  for  the 
Department  of  Labor  is  provided  below 
and  public  comment  is  invited  on  the 
listing.  A  brief  description  of  each  rule, 
the  legal  basis  for  the  rule,  and  the 
agency  contact  are  provided  with  each 
agenda  item.  Note  that  the  items  from 
the  Occupational  Safety  and  Health 
Administration  were  on  last  year's  list. 

Occupational  Safety  and  Health 
Administration 

Occupational  Exposure  to  Ethylene 
Oxide  (RIN  1218-AB60) 

Grain  Handling  Facilities  (RIN  1218- 
AB73) 

Excavations  (RIN  1218-AC02) 

Presence  Sense  Device  Initiation  of 
Mechanical  Power  Presses  (RIN  1218- 
AC03) 

The  following  610  reviews  were 
completed  since  last  year.  The  reviews 
determined  that  none  of  these  four 
regulations  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  within  the  meaning  of 
Section  610(2)  of  the  Regulatory 
Flexibility  Act 

Pension  Welfare  Benefit  Administration 

Bonding  Rules  Under  ERISA  21974 
(RIN  1210-AA82) 

Enforcement  Pursuant  to  Section 
502(6)(2)  (RIN  1210-AA83) 

Civil  Penalties  Under  ERISA  Section 
502(c)(2)  (RIN  1210-AA84) 

Assessment  of  Civil  Penalties  under 
ERISA  Section  502(c)(2)  (RIN  1210- 
AA85) 

All  interested  members  of  the  public 
are  invited  and  encouraged  to  let 
departmental  officials  know  how  our 
regulatory  efforts  can  be  improved,  and, 
of  course,  to  participate  in  and  comment 
on  the  review  or  development  of  the 
regulations  listed  on  the  agenda. 

Elaine  L.  Chao, 

Secretary  of  Labor. 


Office  of  the  Secretary— Proposed  Rule  Stage 


DOL 


Employrnent  Standards  Administration— Proposed  Rule  Stage 


Sequence 
Number 


1774 

1775 
1776 

1777 

1778 
1779 


TWe 


Defining  and  Delimiting  the  Temfi  "Any  Employee  Employed  in  a  Bona  Fide  Executive,  Administrative,  or  Profes- 
sional Capacity"  (ESA/W-H)  (Reg  Plan  Seq  No.  82) 

Regulations  To  Implement  tt>e  Federal  Acquisition  Streamlining  Act  of  1994 

Affirmative  Action  and  Nondiscrimination  Obligations  of  Contractors  and  Subcontractors  for  Special  Disabled  Vet- 
erans and  Veterans  of  the  Vietnam  Era 

Stock  Options,  Stock  Appreciatwn  Rights,  and  Bona  Fide  Emptoyee  Stock  Purchase  Programs  Under  the  Fair 
Labor  Standards  Act • 

Labor  Organization  Annual  Rnancial  Reports 

Family  and  Medk»l  Leave  Act  of  1993  (Rag  Plan  Sag  No.  83)  ; .•• 


RegulatkMi 

lderrtifk»tk>n 

Hurrter 


1215-AA14 
1215-AA96 

1215-AB24 

1215-AB31 
1215-AB34 
1215-AB35 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Employment  Standards  Administration — Final  Rule  Stage 


Sequence 
Numt)er 


1780 
1781 

1782 

1783 


TWe 


ChikJ  Labor  Regulations,  Orders,  and  Statements  of  Interpretation  (ESA/W-H)  (Reg  Plan  Seq  No.  84)  

Labor  Conditkw  ApplKatkxis  and  Requirements  for  Empksyers  Using  Nonimmigrants  on  H-1B  Visas  in  Specialty 

Occupatkms  and  as  Fashton  Models '• 

Govemment    Contractors:    Nondiscriminatton    and    Affirmative    Action    Obligatk)ns,    Executive    Order    11246 

(ESA/OFCCP)  (Revised)  

Claims  for  Compensation  Under  the  Energy  Emptoyees  Occupational  Illness  Compensation  Program  Act  of  2000, 

as  Amended • 


RegulatkMi 

Idermicatton 

Numt)er 


1215-AA09 
1215-AB09 
1215-AB28 
1215-AB32 


References  in  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  I 

Employment  Standards  Administration— Long-Term  Actions 


Sequence 
Numtwr 


1784 
1785 


Title 


Implementatkxi  of  the  1996  Amendments  to  the  Fair  Labor  Standards  Act 

Obligatkm  of  Federal  Contractors  and  Subcontractors,  Nottee  of  Emptoyee  Rights  Concerning  Payment  of  Union 
Dues  or  Fees - ^ 


Regulation 

ldentifk:atk>n 

Number 


1215-AB13 
1215-AB33 


Employment  and  Training  Administration — Proposed  Rule  Stage 


Sequence 
Number 


1786 

1787 
1788 


Tiile 


Federal-State  Unempk>yment  Compensatkxi  (UC)  Program;  ConfkJentiaHty  and  Disctosure  of  Information  in  State 

UC  Records  

Sentor  Community  Servk»  Emptoyment  Program  (Reg  Plan  Seq  No.  85)  

Trade  Adjustment  Assistance  for  Workers  (Reg  Plan  Seq  No.  86)  • 


Reguiatton 

ldentifKatk>n 

Number 


1205-AB18 
1205-AB28 
1205-AB32 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Employment  and  Training  Administration — Final  Rule  Stage 


Sequence 
Number 


1789 
1790 
1791 


TMe 


Labor  Certiffeatkjn  Process  for  the  Permanent  Emptoyment  of  Aliens  in  the  United  States  (Reg  Plan  Seq  No.  87) 

Indian  and  Native  American  WeMare-to-Work  Program  ,. ~ 

Disaster  Unemptoyment  Assistance  Program  Amendnwrrt • v 


Regulatton 

Identifk^tton 

Number 


1205-AA66 
1205-AB16 
1205-AB31 


References  in  boWface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Registsr. 
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DOL 


Employment  and  Training  Administration — Long-Tenn  Actions 


Employment  and  Training  Administratior) — Completed  Actions 


Sequence 
Number 


1793 
1794 

179S 


Titfe 


Federal-State  Unemptoyment  Compensation  Program;  Unemployment  Insurance  Performance  System 

Labor  Certification  and  PetitKxi  Process  for  tfie  Temporary  Employment  of  Nonimmigrant  Aliens  in  Agriculture  in 

the  United  States:  Modification  of  Fee  Stmcture 

Labor  Certification  and  Petition  Process  tor  the  Temporary  Employment  of  Nonimmigrant  Aliens  in  Agtwuttuie  in 

the  U.S.:  Delegation  of  Authority  to  Adjudication  Petitions 


Regulation 

Identification 

Number 


1205-AB10 
1205-AB24 
1205-AB30 


Pension  and  Welfare  Benefits  Administration — Proposed  Rule  Stage 


SequerKe 
Number 


1796 
1797 
1796 
1799 


Title 


Rulemaking  Relating  to  Notice  Requirements  for  Continuation  of  Health  Care  Covera^p  (Reg  Plan  Seq  No.  88) 

Default  Rollover  Safe  Harbor 

Electronic  Filing  By  Investment  Advisers 

Suspension  of  Benefits  Regulatwn 


Regulation 

Identification 

Numt>er 


1210-AA60 
1210-AA92 
1210-AA94 
1210-AA96 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  negiatf. 

Pension  and  Welfare  Benefits  Administration— Final  Rule  Stage 


Sequence 
Number 


1800 
1801 

1802 
1803 
1804 
1805 
1806 
1807 
1806 
1809 
1810 


Title 


Definition  of  Collective  Bargaining  Agreement  (ERISA  Section  3(40))  

Regulations  Implementing  the  Health  Care  Access,  Portability,  and  Renewability  Provisions  of  the  Health  Insur- 
ance Portability  and  Accountability  Act  of  1996  (Reg  Plan  Saq  No.  89) 

Mental  Health  Benefits  Parity 

Health  Care  Standards  for  Molfters  and  Newborns  

Reporting  Requirements  for  MEWAs  Providing  Medica!  Care  Benefits 

Rulemaking  Relating  to  tfie  Women's  Health  and  Cancer  Rights  Act  of  1998 

Prohibiting  Dischmination  Against  Participants  and  Beneficianes  Based  on  Health  Status  (Reg  Plan  Saq  No.  90) 

Blackout  Notice  Regulation  (Reg  Plan  Saq  No.  91) „ — 

Blackout  Notice  Civil  Penalty  (Rag  Plan  Saq  No.  92) 

Amendment  of  Procedural  Regulations  Under  ERISA  

Civil  Morwtary  Penalty  Adfustment  Regulatnn 


Regulation 

kleritificatkm 

Number 


1210-AA48 

1210-AA54 
1210-AA62 
1210-AA63 
1210-AA64 
1210-AA75 
1210-AA77 
1210-AA90 
1210-AA91 
1210-AA93 
1210-AA95 


References  in  bokfface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Ragtatar. 


Pension  and  Welfare  Benefits  Administration— Long-Temn  Actions 

Sequence 
Number 

TMe 

Regulatkxi 

Identification 

Number 

tail 

AftofMuitii  CnnsktefBAion                                                                                                         i    ...i..... 

1210-AA15 

DOL 
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Pension  and  Welfare  Benefits  Administratic  i— Completed  Actions 


Sequence 
Number 


1812 
1813 

1814 
1815 
1816 


Title 


Regulation  Exempting  Certain  Broker-Dealers  and  Investment  Advisers  From  Bonding  Requirements  

Bonding  Rules  Under  the  Employee  Retirement  Inconie  Security  Act  of  1974  (ComptoUon  of  a  Section  610  Re- 
view)  

Requests  for  Enforcement  Pursuant  to  Sectkx)  502(bM2)  (Completion  of  a  Section  610  Review)  

Civil  Penalties  Under  ERISA  Section  502(c)(2)  (Completion  of  a  Section  610  Review) 

Procedures  for  the  Assessment  of  Civil  Penalties  Under  ERISA  Sectkxi  502(c)(2)  (Complation  of  a  Section  610 
Review)  •• > "••--: 


Reguiatton 

ldentifk:atk)n 

Number 


1210-AA80 

1210-AA82 
1210-AA83 
1210-AA84 

1210-AA85 


Mine  Safety  and  Health  Administration— Premie  Stage 


Sequerx» 
Number 


1817 
1818 


Title 


Diesel  Partfculate  Matter  Exposure  of  Underground  Metal  and  Nonmetal  Miners  (Rag  Plan  Saq  No.  93) 
Focused  lnspectk)ns — - •-• ■ 


Regulatkxi 

ldentifwatk)n 

Number 


1219-AB29 
1219-AB30 


References  in  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Mine  Safety  and  Health  Administration— Proposed  Rule  Stage 


Seqitence 
Numt)er 


1819 

1820 
1821 
1822 

1823 
1824 


TiMa 


Belt  Entry  Use  as  Intake  Aircourse  To  Ventilate  Working  Sections  and  Areas  Where  Mechanized  Mining  Equip- 
ment Is  Being  Installed  or  Removed  

Independent  Laboratory  Testing  

Improving  and  Eliminatlr>g  Regulatk)ns 

Verifkatkw  of  Underground  Coal  Mine  Operators'  Dust  Control  Plans  and  Compliance  Sampling  for  Respirable 
Dust  (Rag  Plan  Saq  No.  94) 

Detemiinatkm  of  Concentratton  of  Respirable  Coal  Mine  Dust  (Rag  Plan  Saq  No.  95)  

Asbestos  Exposure  Limit  (Rag  Plan  Saq  No.  96)  •— 


Regulatton 

Identification 

Number 


1219-AA76 
1219-AA87 
1219-AA98 

1219-AB14 
1219-AB18 
1219-AB24 


References  in  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Ragistar. 

Mine  Safety  and  Health  Administration— Final  Rule  Stage 


Sequence 
Number 


1825 


THIe 


Criteria  and  Procedures  for  Proposed  Assessment  of  Civil  Penalties 


Regulatkxi 

ldentifk:atkxi 

Number 


1219-AB32 


Mine  Safety  and  Health  Administration— Completed  Actions 


Sequence 
Number 


1826 
1827 
1828 
1829 
1830 


TiUe 


Hazard  Convnuracation 

Air  Quality,  Chemkal  Substances,  and  Respiratory  Protection  Standards  .. 

Requirements  for  Approval  of  Flame-Resistant  Conveyor  Belts  

Occupatkxial  Exposure  to  Coal  Mine  Diet  (Lowering  Concentratkxi  Limit) 
Mine  Rescue  Teams  _ •••■ 


Regulatkxi 

ldentifk::atxxi 

Number 


1219-AA47 
1219-AA46 
1219- AA92 
1219-AB06 
1219-AB20 
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DOL 


Sequence 
Number 


1831 


Sequence 
Number 


Sequence 
Number 


Sequence 
Number 


1845 
1846 

1847 
1848 
1849 
1850 
1851 
1852 
1853 

1854 
1855 


Office  of  the  Assistant  Secretary  for  Administration  and  Management — Proposed  Rule  Stage 

Title 

Nondiscnmination  on  the  Basis  o«  Age  in  Programs  and  Activilies -Receiving  Federal  Financial  Assistance  From 
the  Department  of  Labor 

Office  of  the  Assistant  Secretary  for  Administration  and  Management— Final  Rule  Stage 

Title 

Audits  Of  States,  Local  Governments,  and  Nonprofit  Organizations 
Audit  Requirements  for  Grants.  Contracts,  and  Other  Agreements 
Implementation  of  the  Nondiscrimination  and  Equal  Opportunity  Requirements  of  the  Workforce  Investnwnt  Act  of 
1998 
Effectuation  of  Title  VI  of  the  Civil  Rights  Act  of  1964  and  Implementation  of  Section  504  of  the  Rehabilitation  Act 

of  1973 - - 

Govemmentwide  Debarment  and  Susperwion  (Nonprocurement)  and  Govemmentwide  Requirements  for  Dmg- 

Free  Workplace  (Grants)  29  CFR  98  -^ 

Department  of  Labor  Acquisition  Regulatkxis 

Office  of  the  Assistant  Secretary  for  Administration  and  Management — Long-Term  Actions 

Title 

Grants  and  Agreements 

Occupational  Safety  and  Health  Administration — Prenjie  Stage 

Title 

Confined  Spaces  in  Constmction  (Part  1926):  Preventing  Suffocation/Exptosions  in  Confined  Spaces 

Occupational  Exposure  to  Ethylene  Oxide  (Section  610  Review) 

Grain  Handling  Facilities  (Section  610  Review) 

Occupational  Exposure  to  Beryllium 

Heanng  Conservation  Program  for  Constmctkxi  Workers 

Presence  Sensing  Device  Initiation  of  Mechanical  Power  Presses  (Section  610  Review) 

Occupational  Safety  and  Health  Administration— Proposed  Rule  Stage 

Title 

Assigned  Protection  Factors?  Amendments  to  the  Final  Rule  on  Respiratory  Protection  (Reg  Plan  Seq  No.  97)  

Longshorirtg  and  Marine  Temninais  (Pails  1917  and  1918)  —  Reopening  of  the  Record  (Vertical  Tandem  Lifts 

(VTLs))  

Occupational  Exposure  to  Hexavalent  Chromium  (Preventing  Occupational  Illness:  Chromium) 

General  Working  Conditions  tor  Shipyard  Emptoyment  

Fire  Protection  in  Shipyard  Emptoyment  (Part  1915,  Subpart  P)  (Shipyards:  Fire  Safety)  (Reg  Plan  Seq  No.  98) 

Electric  Power  Transmission  and  Distritnjtkjn;  Electrical  Protective  Equipment 

Occupational  Exposure  to  Crystalline  Silica  (Reg  Plan  Seq  No.  99)  

Walking  Working  Surfaces  and  Personal  Fall  Protection  Systems  (1910)  (Slips,  Trips,  and  Fall  Prevention)  

Standards  Improvement  (Miscellaneous  Changes)  for  General  Industry.  Marine  Terminals,  and  Constructkm 

Standards  (Phase  II)  (Reg  Plan  Seq  No.  100) 

Revision  and  Update  of  Subpart  S — Electncal  Startdards  : 

Commercial  Divirig  Operattons:  Revision 


Regulatton 

Identification 

Number 


1291-AA21 


Regulation 

Identification 

Uumber 


1291-AA26 
1291-AA27 

1291-AA29 

1291-AA31 

1291-AA33 
1291-AA34 


Regulation 

Identification 

Number 


1218-AB47 
1218-AB60 
1218-AB73 
1218-AB76 
1218-AB89 
1218-AC03 


Regulatkxi 

ldentifk:ation 

Number 


1218-AA05 

1218-AA56 
1218-AB45 
1218-AB50 
1218-AB51 
1218-AB67 
1218-AB70 
1218-AB80 

1218-AB81 
1218-AB95 
1218-AB97 
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DOL 


Occupational  Safety  and  Health  Administration— Proposed  Rule  Stage  (Continued) 


Controlled  Negative  Pressure  Fit  Testing  Protocol:  Amendment  to  the  Final  Rule  on  Respiratory  Protectton 


References  in  boWface  appear  in  the  Regulatory  Plan  in  pari  II  of  this  issue  of  the  Federal  Register. 

Occupational  Safety  and  Health  Administration— Final  Rule  Stage 


Sequerwe 
Number 


1857 
1858 


TNie 


Update  and  Revision  of  the  Exit  Routes  Standard  (Reg  Plan  Seq  No.  101) 

Procedures  for  Handling  of  Discrimination  Complaints  Under  the  Aviatkxi  Investment  and  Reform  Act 


References  in  bokiface  appear  in  the  Regulatory  Plan  in  partll  of  this  issue  of  the  Federal  Register. 

Occupational  Safety  and  Health  Administration — Long-Term  Actions 


Sequence 
Number 


1859 
1860 
1861 
1862 
1863 
1864 
1865 
1866 


Title 


Glycol  Ethers:  2-Methoxyethanol.  2-Ethoxyethanol.  and  Their  Acetates:  Protecting  Reproductive  Health 

Occupational  Exposure  to  Tubercutosis 

Emptoyer  Payment  for  Personal  Protective  Equipment 

Cranes  and  Derricks  • 

Excavations  (Section  610  Review) 

Occupational  Ir^ry  and  Illness  Recording  and  Reporting  Requirements —... 

Updating  OSHA  Standards  Based  on  National  Consensus  Standard  

Exptosives  - 


Occupational  Safety  and  Health  Administration— Completed  Actions 


Sequence 
Number 


1867 
1868 
1869 
1870 
1871 
1872 


TWe 


Access  and  Egress  in  Shipyards  (Part  1915,  Subpart  E)  (Shipyards:  Emergency  Exits  and  Aisles) 

AccredHation  of  Training  Programs  for  Hazardous  Waste  Operations  (Part  1910) 

Injury  and  Illness  Prevention 

Fall  Protection  in  the  Constmction  Industry 

Signs,  Signals,  and  Barricades 

Changes  to  State  Plans  • 


74755 


Regulation 

ldentifk»tion 

NumtMT 


1218-AB82 
12ie-AB99 


Regulation 

Identifwation 

I4umt>er 


1218-AA84 
1218-AB46 
1218-AB77 
1218-AC01 
1218-AC02 
1218-AC06 
1218-AC06 
1218-AC09 


Regulation 

Identificatton 

Number 


1218-AA70 
1218- AB27 
1218-AB41 
1218-AB62 
1218-AB88 
1218-AB91 


Office  of  the  Assistant  Secretary  for  Veterans'  Employment  &  Training— Proposed  Rule  Stage 


Regulation 

ldentifk»tion 

Numt>er 


Annual  Report  for  Federal  Contractors  (2002  Revisions) 


1293-AA06 


Office  of  the  Assistant  Secretary  for  Veterans'  Employment  &  Training— Final  Rule  Stage 
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DefMrtirant  of  Labor  (DOL) 
Office  of  ttw  Socrotary  (OS) 


Propo— d  Rulo  Staga 


1773.  PfK)OUCTK)N  OR  DISCLOSURE 
OF  INFORMATK>N  OR  MATERIALS 

Priority:  Substantive,  Nonsignificant 

Lagal  AuttMrtty.  5  USC  301:  5  USC  552 
as  amended;  5  USC  Reorganization  Plan 
No.  6  of  1950;  EO  12600.  52  FR  23781 
(June  25.  1987) 

CFR  Cllallon:  29  CFR  70 

None 

The  regulation  will 
incorporate  the  provisions  of  the  1996 


FOIA  amendments.  These  include 
extending  DOL  processing  time  from  10 
to  20  days  for  most  FOIA  requests  and 
requiring  that  all  reading  room 
materials  created  since  November  1, 
1996.  be  made  available  by  electronic 
means  such  as  the  Internet. 

TliiMlable: 


FR  CM* 


NPRM  O4AXV03 

Rogulalory  FtexibliKy  Analysis 
Rsqulrsd:  No 


Qoverransnt  Lsvsis  Affsclsd:  None 

Agency  Contael:  Miriam  McD.  Miller, 
of  Legislation  and  Legislative  Coimsel, 
Department  of  Labor.  Office  of  the 
Secretary.  Room  N2428,  200 
Constitution  Avenue  NW.  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-5500 
Email:  miller-miriam0dol.gov 

RW:  1290-AA17 


DofMMtment  of  Labor  (DOL) 

Employment  Standards  Administration  (ESA) 


Proposed  Rule  Stage 


1774.  DEFHWIG  AND  DEUMITING  THE 
TERM  "ANY  EMPLOYEE  EMPLOYED 
IN  A  BONA  nOE  EXECUTIVE, 
ADMINISTRATIVE,  OR 
PROFESSIONAL  CAPACITY"  (ESA/W- 
H) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
82  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1215-AA14 

1775.  REGULATIONS  TO  IMPLEMENT 
THE  FEDERAL  ACQUISITION 
STREAMUMNG  ACT  OF  1994 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  103-355. 108  Stat. 
3243 

CFR  Citation:  29  CFR  4;  29  CFR  5;  41 
CFR  50-201:  41  CFR  50-206 

Legal  Deadline:  NPRM.  Statutory.  May 

11.  1995. 

Final.  Statutory,  October  1.  1995. 

Abstract:  The  Federal  Acquisition 
Streamlining  Act  of  1994,  signed  on 
October  13,  1994,  amended  several  acts 
administered  by  the  Department  of 
Labor:  (1)  the  Contract  Work  Hours  and 
Safety  Standards  Act  (CWHSSA)  to 
limit  its  applicability  to  contracts  in  an 
amoimt  of  $100,000  or  greater;  (2)  the 
Davis-Bacon  Act  (DB)  to  provide 
waivers  from  the  Act's  prevailing  wage 
requirements  under  selected  laws  for 
volimteers  performing  services  to  a 
State  or  local  govenmient  or  agency 
and  for  volunteers-  performing  services 
to  a  public  or  private  nonprofit 
recipient  of  Federal  assistance;  and  (3) 
the  Walsh-Healey  Public  Contracts  Act 
(PCA)  to  eliminate  the  requirements 
that  contractors  on  covered  contracts  be 


either  manufacturers  or  regular  dealers 
in  the  items  to  be  supplied  under  the 
contract  but  retains  the  Secretary  of 
Labor's  authority  to  define  the  terms 
"Tegular  dealer"  and  "manufacturer."  A 
final  rule  implementing  the  CWHSSA 
and  PCA  changes  was  published  on 
August  5.  1996  (61  FR  40714). 


Action 


Dale  FR  Cits 


09/07/95  60  FR  46553 
10/10/95 

08/05/96  61  FR  4071 4 
04A)0/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Second  NPRM 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Tammy  D. 
McCutchen,  Administrator,  Wage  and 
Hour  Division,  Department  of  Labor, 
Employment  Standards  Administration, 
200  Constitution  Avenue.  NW.  FP 
Building  Room  S3502.  Washington.  DC 
20210 

Phone:  202  693-0051 
Fax:  202  693-1432 

RIN:  1215-AA96 

1776.  AFFIRMATIVE  ACTION  AND 
NONDISCRIMINATION  OBLIGATIONS 
OF  CONTRACTORS  AND 
SUBCONTRACTORS  FOR  SPEOAL 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  38  USC  4211;  38  USC 
4212;  PL  101-237;  PL  102-127;  PL  102- 
16;  PL  102-484;  PL  105-339;  PL  93-508, 


amended;  PL  94-502;  PL  95-520;  PL  96- 
466;  PL  97-306;  PL  98-223 

CFR  Citation:  41  CFR  60-250 

Legal  Deadline:  None 

Abstract:  OFCCP  proposes  to  amend 
the  regulations  implementing  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  (VEVRAA)  38  USC 
4212.  to  conform  with  the  Veterans 
Employment  Opportunities  Act  (the 
Act)  of  1998  and  the  Veterans  Benefits 
and  Health  Care  Improvement  Act  of 
2000  (VBHCIA).  The  Act  increases  the 
current  threshold  for  coverage  fi*om 
$10,000  to  $25,000.  The  Act  and 
VBHCIA  of  2000  expand  the  scope  of 
protection  imder  VEVRAA  to  include 
recenUy  separated  veterans  and 
veterans  who  served  on  active  duty 
during  a  war  or  in  a  campaign  or 
ex|>edition  for  which  a  campaign  badge 
has  been  authorized.  Recently  separated 
veterans  means  .any  veteran  during  the 
one-year  period  beginning  on  the  date 
of  such  veteran's  discharge  or  release 
from  active  duty. 

Timetabia: 


Action 


DMa         FR  CHa 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
ftequired:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  James  I.  Melvin. 
Program  Development,  OFCCP, 
Department  of  Labor,  Employment 
Standards  Administration,  Room 
N3424,  200  Constitution  Avenue  NW, 
FP  Building,  Washington,  DC  20210 
Phone:  202  693-0102 
TDD  Phone:  202  693-1308 
Fax:  202  693-1304 
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OOL— ESA 


Propo— d  Rule  Stags 


Email:  junelvinOfiBnix2.dol-e8a.gov 
RIN:  1215-AB24 

1777.  STOCK  OPTIONS,  STOCK 
APPREC1ATK>N  RKIHTS,  AND  BONA 
FIDE  EMPLOYEE  STOCK  PURCHASE 
PROGRAMS  UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 

Priority:  Other  Significant 

Legal  Authority:  29  USC  207(e)(8);  PL 
106-202,  sec  2(e) 

CFR  Citation:  29  CFR  546;  29  CFR  778 

Legal  Deadline:  None 

Abstract:  The  Worker  Economic 
Opportunity  Act.  Public  Law  106-202 
(May  18.  2000).  amended  section  7(9) 
of  the  Fair  Labor  Standards  Act  to 
clarify  how  certain  employer-provided 
stock  option  programs  are  to  be  treated 
for  purposes  of  overtime  pay.  Certain 
programs  meeting  prescribed  criteria 
would  not  have  to  be  foctored  into  the 
"regular  rate"  otherwise  required  when 
calculating  "time-and-one-half ' 
overtime  premium  pay  for  overtime 
hours  of  work.  The  legislation  calls  for 
regulations  to  be  promulgated  as 
necessary,  which  will  include 
amendments  to  some  of  the  existing 
regulations  on  overtime  pay. 

Timetable: 


:  None 


Action 


Dale         PR  Cite 


NPRM 


04A)0/03 


Regulatory  FlexHMIIty  Analysis 
Required:  Undetermined 

Small  Entltlaa  Affsctad:  Businesses. 
Organizations 


Agency  Contact:  Tanuny  D. 
McCutchen,  Administrator,  Wage  and 
Hour  Division,  Department  of  Labor, 
Employment  Standards  Administration, 
200  Constitution  Avenue.  NW.  FP 
Building  Room  S3502,  Washington.  DC 
20210 

Phone:  202  693-0051 
Fax:  202  693-1432 

RNi:  1215-AB31 

1778.  e  LABOR  ORGAMZATKM 
ANNUAL  HNANCIAL  REPORTS 

Priority:  Other  Significant 

Legal  Authority:  29  USC  431;  29  USC 
438:  5  USC  7120(d);  22  USC  4117(d) 

CFR  CNatlon:  29  CFR  402;  29  CFR  403; 
29  CFR  458 

Legal  Deadline:  None 

Abstract  This  regulation  will  revise 
Form  LM-2.  which  is  used  by  labor 
organizations  with  $200,000  or  more  in 
annual  receipts  to  file  the  annual 
financial  reports  required  under  titie  n 
of  the  Labor-Managment  Reporting  and- 
Disclosure  Act  of  1959  (LMRDA).  The 
proposed  revisions  will  improve  the 
transparency  and  accountability  of 
labor  organizations  to  their  members, 
increase  the  information  available  to 
labor  organization  members,  and  make 
data  disclosed  in  such  reports  more 
understandable  and  accessible.  Among 
other  things,  unions  filing  the  revised 
Form  LM-2  will  be  required  to  report 
electronically  (imless  granted  an 
exemption),  to  identify  "major"  receipts 


and  disbursements,  to  allocate 
disbursements  among  categories  such 
as  contract  negotiation  and 
administration,  organizing,  political 
activity,  lobbying,  etc.,  and  to  report 
receipts  and  disbursements  of 
organizations  that  meet  the  statutory 
definition  of  a  "trust  in  whicli  a  labor 
organization  is  interested"  on  a  new 
Form  T-1. 


FR  CNb 


NPRM 


11/00/02 


Regulatory  Flexibility  Anaiyals 
Required:  Yes 

Small  Entitles  Affected:  Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Don  Todd,  Deputy 

Asst.  Secretary  for  Labor-Management 

Programs,  Department  of  Labor, 

Employment  Standards  Administration, 

Room  N5605,  200  Constitution  Avenue 

NW..  FP  Building.  Washington.  DC 

20210 

Phone:  202  693-0122 

TDD  Phone:  800  877-8339 

Fax:  202  693-1340 

Email:  olms-mail6dol-e8a.gov 

RIN:  1215-AB34 

1779.  e  FAMILY  AND  MEDTCAL  LEAVE 
ACT  OF  1993 

Regulatory  Plan:  This  entry  is  Seq.  No. 
83  in  part  n  of  thi8  issue  of  the  Fednal 
Register. 

RIN:  1215-AB35 


Department  of  Labor  (DOL) 

Emptoyment  Standards  Administration  (ESA) 


Rnal  Rule  Stage 


1780.  CHILD  LABOR  REGULATIONS, 
ORDERS,  AND  STATEMENTS  OF 
INTERPRETATKM  (ESA/W-H) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
84  in  part  0  of  this  issue  of  the  Federal 
Register. 

RIN:  1215-AA09 


1781.  LABOR  CONDmON 
APPUCATKmS  AND  REQUIREMENTS 
FOR  EMPLOYERS  USING 
NOMMMKSRANTS  ON  H-1B  VISAS  IN 
SPECIALTY  OCCUPATK)\S  AND  AS 
FASHKm  MODELS 

Priority:  Other  Significant 

Legal  Authority:  29  USC  49  et  seq;  8 
USC  1101(a)(15)(H)(i)(b);  8  USC 
1182(n):  8  USC  1184;  PL  102-232;  PL 
105-277 

CFR  Citation:  20  CFR  655.  subparts  H 
and  I 


c  None 


Abstract  The  H-lB  visa  program  of  the 
Immigration  and  Nationality  Act  allows 
employers  to  temporarily  employ 
nonimmigrants  admitted  into  the 
United  States  under  the  H-lB  visa 
category  in  specialty  occupations  and 
as  fashion  models,  under  specified 
labor  conditions.  An  employer  must  file 
a  labor  condition  application  with  the 
Department  of  Labor  before  the 
Immigration  and  Naturalization  Service 
may  approve  a  petition  to  employ  a 
foreign  worker  on  an  H-lB  visa.  The 
Department's  Employment  and  Training 
Administration  administws  the  labor 
condition  application  process;  the  Wage 
and  Hour  Division  of  the  Department's 
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DOL-ESA 


Final  Rule  Stage 


Employment  Standards  Administration 
handles  complaints  and  investigations 
regarding  labor  condition  applications. 
The  Department  published  a  proposed 
rule  on  January  5.  1999.  in  response 
to  statutory  changes  in  the  H-lB 
program  made  by  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (Tide  IV. 
Pub.  L.  105-277:  Oct.  21.  1998).  Those 
changes  placed  additional  obligations 
on  "H-lB-dependent"  employers 
(generally,  those  with  work  forces 
comprised  of  more  than  15  percent  H- 
IB  workers)  and  on  willful  violators. 
These  employers  must  recruit  for  U.S. 
workers,  hire  U.S.  workers  who  are  at 
least  as  qualified  as  H-lB  workers,  and 
not  displace  U.S.  workers  by  hiring  H- 
IB  workers  or  placing  them  at  another 
employer's  job  site.  The  1998 
amendments  also  imposed  additional 
obligations  on  all  H-lB  employers,  such 
as  offering  benefits  to  H-lB  workers  on 
the  same  basis  and  according  to  the 
same  criteria  as  offered  to  U.S.  workers, 
and  payment  to  H-lB  workers  during 
periods  they  are  not  working  for  an 
employment-related  reason.  The  1999 
proposed  rule  also  requested  further 
public  comment  on  earlier  proposed 
provisions  published  in  October  1995. 
and  on  particular  interpretations  of  the 
statute  and  of  the  existing  regulations 
which  the  Department  proposed  to 
incorporate  into  the  regtdations.  Since 
publishing  the  proposed  rule,  Congress 
enacted  further  amendments  to  the  H- 
IB  provisions  under  the  American 
Competitiveness  in  the  Twenty-First 
Century  Act  of  2000  (Pub.  L.  106-313; 
Oct.  17.  2000),  the  Immigration  and 
Nationality  Act  -  Amendments  (Pub.  L. 
106-311;  Oct.  17,  2000),  and  section 
401  of  the  Visa  Waiver  Permanent 
Program  Act  (Pub.  L.  106-396;  Oct.  30. 
2000). 


Dal*  FR  CNa 


NPRM 

NPRM  Comment 

PenodEnd 
NPRM 
r4PRM  Comment 

PenodEnd 
Intenm  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Finai  Rule 

Comment  Period 

End 
Fmal  Action 


1(y31/95  60  FR  55339 
11/3(V96 

01/05/99  64FR628 
02/04/99 

12/2(V00  65  FR  801 10 

01/1  aoi 

04/23^1  66  FR  10865 


oanona 


Regulatory  FlexitiMlty  Analyaia 
Required:  No 

Government  Levaia  Affected:  Federal 

Additional  Information:  On  December 
20,  2000,  the  Department  published  an 
interim  final  rule  to  implement  the 
recent  amendments  and  clarify  the 
existing  rules,  and  requested  further 
public  comment  on  those  provisions. 
The  Wage  and  Hour  Division  has 
removed  the  H- IB  final  rule  from  the 
Regulatory  Plan  as  a  part  of  the  ongoing 
review  of  nonimmigrant  employment 
programs  in  the  light  of  events  of 
September  11.  The  H-lB  interim  final 
rule  currently  in  effect  provides 
sufficient  guidance  to  the  regulated 
community  until  this  reanalysis  is 
completed.  The  H-lB  final  rule  will 
remain  on  the  Regulatory  Agenda. 

Agency  Contact:  Tammy  D. 
McCutchen.  Administrator,  Wage  and 
Hour  Division.  Department  of  Labor, 
Employment  Standards  Administration, 
200  Constitution  Avenue.  NW.  FP 
Building  Room  S3502.  Washington,  DC 
20210 

Phone:  202  693-0051 
Fax:  202  693-1432 

RIN:  1215-AB09    . 

1782.  GOVERNMENT  CONTRACTORS: 
N0N0ISCRIMINAT10N  AND 
AFFIRMATIVE  ACTION  OBLIGATIONS, 
EXECUTIVE  ORDER  11246 
(ESA/OFCCP)  (REVISED) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  29  USC  793;  EO 
11758;  EO  11246.  as  amended;  38  USC 
4211;  PL  94-502;  EO  11758;  PL  98-223; 
PL  102-16;  PL  102-127;  PL  95-520;  PL 
105-339;  29  USC  706;  PL  97-306;  PL 
102-484:  38  USC  4212;  PL  93-508. 
amended;  PL  96-466;  PL  101-237 

CFR  Citation:  41  CFR  60-1  (Revision); 
41  CFR  60-250  (Revision);  41  CFR  60- 
741  (Revision) 

i:  None 


OFCCP  proposes  to  conform  regulations 
implementing  section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
to  the  compliance  evaluation 
procedures  contained  in  the  regulations 
implementing  Executive  Order  11246, 
as  amended,  and  the  affirmative  action 
provisions  of  VEVRAA,  both  of  which 
expressly  authorize  OFCCP  to  use 
additional  investigative  procedures  to 
determine  a  contractor's  compliance 
with  the  regidations. 

Timetable: 


Abatract:  The  final  rule  would  remove 
the  obligation  to  visit  an  establishment 
during  a  compliance  check,  which  is 
currendy  required  by  section  60- 
1.20(a)(3)  in  order  to  enhance  efficiency 
in  resource  allocation.  OFCCP  proposes 
also  to  make  the  same  revision  in 
section  60-250.60(a)(3)  of  the 
regulations  implementing  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  (VEVRAA).  LasUy, 


Action 


FR  CNa 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


10/12/00  65  FR  60615 
12/11/00 

06/00/03 


Regulatory  Flexibility  Anaiyaia 
Required:  Undetermined 

SmaN  Entltiaa  Affected:  No 

Government  Lavala  Affected: 

Undetermined 

Agency  Contact:  James  I.  Melvin, 
Program  Development,  OFCCP, 
Department  of  Labor,  Emplojrment 
Standards  Administration,  Room 
N3424,  200  Constitution  Avenue  NW, 
FP  Building,  Washington,  DC  20210 
Phone:  202  693-0102 
TDD  Phone:  202  693-1308 
Fax:  202  693-1304 
Email:  jimelvindfenix2.dol-esa.gov 

RIN:  1215-AB28 

1783.  CLAIMS  FOR  COMPENSATION 
UNDER  THE  ENERGY  EMPLOYEES 
OCCUPATIONAL  ILLNESS 
COMPENSATION  PROGRAM  ACT  OF 
2000,  AS  AMENDED 

Priority:  Economically  Significant 
Major  under  5  USC  801. 

Legal  Autlwrity:  42  USC  7384  et  seq; 
EO  13179 

CFR  Citation:  20  CFR  30 


Legal  Daadfcie:  Other,  Statutory,  May 
31,  2001,  Interim  Final  Rule. 

Abatract:  The  Department  of  Labor  has 
issued  regulations  for  its  administration 
of  the  provisions  of  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000,  as 
amended.  These  regulations  address  all 
questions  arising  under  this  act  which 
have  not  been  specifically  assigned  to 
the  Secretary  of  Health  and  Human 
Services,  to  the  Secretary  of  Energy,  or 
to  the  Attorney  General. 
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DOL— ESA 


Fifuii  Rul*  Stag* 


Action 


FR  cue 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 
Final  Action 


05/2S/D1  66FR2894e 
07/24/01 

Oae4A)1   66FR47382 

01AXV03 


Regulatory  Flexibility  Anaiyaia 
Raqulrad:  No 

Small  Entttiea  Affected:  No 

Govamment  l-evals  Affected:  None 

Agency  Contact:  ^  •iter  M.  Turdc, 
Occupational  Illness  Compensation, 
0\yCP,  Department  of  Labor, 


Employment  Standards  Administration, 

200  Constitution  Avenue,  NW,  FP 

Building,  Washington,  DC  20210 

Phone:  202  693-0081 

Fax:  202  693-1465 

Email:  eeoicpa-mail9fenix2.dol-e8a.gov 

RIN:  1215-AB32 


Department  of  Labor  (DOL) 

Employinent  Standards  Administration  (ESA) 


iuNig-Term  Actions 


1784.  IMPLEMENTATION  OF  THE  1996 
AMENDMENTS  TO  THE  FAIR  LABOR 
STANDARDS  ACT 

Priority:  Other  Significant 

Legal  Authority:  29  USC  201  et  seq: 
PL  104-188,  sec  2101  to  2105 

CFR  Citation:  29  CFR  4;  29  CFR  531; 
29  CFR  541;  29  CFR  778;'29  CFR  785; 
29  CFR  790;  29  CFR  870;  41  CFR  50- 
202 

Legal  DeadHna:  None 

Alwtracfc  The  Small  Business  Job 
Protection  Act  of  1996  (H.R.  3448)  was 
enacted  on  August  20,  1996,  as  Public 
Law  104-188.  Tide  11  of  this  enactment 
amended  the  Portal-to-Portal  Act  (PA) 
and  the  Fair  Labor  Standards  Act 
(FLSA).  The  PA  amendment  excludes 
(under  certain  circimistances)  from 
compensable  "hours  worked"  the  time 
spent  by  an  employee  in  home-to-work 
travel  in  an  employer-provided  vehicle. 
The  FLSA  amendments:  (1)  increase  the 
$4.25  Federal  minimum  hourly  wage  by 
$.90  in  two  steps  over  two  years  (i.e., 
to  $4.75  on  October  1, 1996,  and  to 
$5.15  on  September  1,  1997);  (2) 
provide  a  $4.25  subminimum  wage  for 
youth  imder  age  20  in  their  first  90 
calendar  days  of  employment  with  an 
employer;  (3)  set  the  employer's  direct 
wage  pajnment  obligation  for  tipped 
employees  at  $2.13  per  hour  (provided 
such  employees  receive  the  balance  of 
the  full  minimum  wage  in  tips);  and 
(4)  set  the  hourly  compensation 
requirements  at  not  less  than  $27.63 
per  hour  for  certain  exempt 
professional  employees  in  computer- 
related  occupations.  Changes  will  be 
required  in  the  regulations  to  reflect 
these  amendments. 

Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Detemtined 


ftogulatory  Flexibility  Analysis 
Required:  No 

Government  Lavala  Affected:  State, 
Local,  Federal 

Agency  Contact:  Tammy  D. 
McCutchen,  Administrator,  Wage  and 
Hour  Division,  Department  of  Labor, 
Employment  Standards  Administration, 
200  Constitution  Avenue,  NW,  FP 
Biiilding  Room  S3502,  Washington,  DC 
20210 

Phone:  202  693-0051 
Fax:  202  693-1432 

RIN:  1215-AB13 


1785.  OBLIGATION  OF  FEDERAL 
CONTRACTORS  AND 
SUBCONTRACTORS,  NOTICE  OF 
EMPLOYEE  RIGHTS  CONCERNING 
PAYMENT  OF  UNION  DUES  OR  FEES 

Priority:  Other  Significant 

Legal  Authority:  EO  13201 

CFR  Citation:  29  CFR  470 

Legal  Deadline:  None 

AlMtract:  On  January  2,  2002,  the 
Federal  District  Court  for  the  District 
of  Columbia  issued  a  decision  in  UAW- 
Labor  Employment  &  Training  Corp  v. 
Chao,  holding  the  Executive  Order 
13201  is  invalid  because  it  conflicts 
with  the  National  Labor  Relations  Act. 
The  court  permanendy  enjoined  the 
Department  of  Labor  from 
implementing  and  enforcing  Executive 
Order  13201.  The  decision  has  been 
appealed. 

This  regulation,  if  promulgated,  woxdd 
implement  E.O.  13201  which  requires 
Government  contractors  and 
siibcontractors  to  post  notices 
informing  their  employees  that  (1) 
under  Federal  law  they  cannot  be 
required  to  join  a  union  or  maintain 
membership  in  a  imion  to  retain  their 


jobs,  and  (2)  employees  who  choose  not 
to  be  union  members  may  object  to  the 
use  of  their  compidsory  union  dues  and 
fees  for  activities  other  than  collective 
bargaining,  contract  administration,  and 
grievance  adjustment,  and  may  be 
entitied  to  a  refund  and  an  appropriate 
reduction  in  their  future  payments.  The 
proposed  regiUation,  in  accordance 
with  E.O.  13201,  would  also  require 
that,  where  applicable,  each 
Government  contracting  agency  include 
certain  provisions  of  the  Order  in  its 
Government  contracts,  and  that 
Government  contractors  and 
subcontractors  include  these  provisions 
in  their  nonexempt  subcontracts  and 
purchase  orders. 

Timalabia: 


Action 


FR  Cite 


Interim  Procedural 

Rule 
NPRM 
NPRM  Comment 

Period  End 

FioaiRule 


04/18/01   66  FR  19988 

1(y01/01   66  FR  50010 
11/30/01 

To  Be  Determined 


Regulatory  FlaxibUlty  Analyais 
Required:  No 

Government  Levela  Affected:  Federal 

Agency  Contact:  Don  Todd,  Deputy 

Asst.  Secretary  for  Labor-Management 

Programs,  Department  of  Labor, 

Employment  Standards  Administration, 

Room  N5605,  200  Constitution  Avenue 

NW.,  FP  Budding,  Washington,  DC 

20210 

Phone:  202  693-0122 

TDD  Phone:  800  877-8339 

Fax:  202  693-1340 

EmaU:  olm8-mail9dol-esa.gov 

RIN:  1215-AB33 
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Department  of  Labor  (DOL) 

Employment  and  Training  Administration  (ETA) 


1786.  FEDERAL-STATE 
UNEMPLOYMENT  COMPENSATION 
(UC)  PROGRAM;  CONRDENTIAUTY 
AND  DISCLOSURE  OF  INFORMATION 
IN  STATE  UC  RECORDS 

Priority:  Other  Significant 

Legal  Authority:  26  USC  ch  23;  42  USC 
1302  (a):  42  USC  1320b-7:  42  USC  503: 
Secretary's  Orders  4-75  and  14-75 

CFR  Citation:  20  CFR  603 

Legal  Deadline:  None 

Abstract  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  preparing  to 
issue  a  notice  of  proposed  rulemaking 
(NPRM)  on  confidentiality  and 
disclosure  of  information  in  State 
records  collected,  created,  or 
maintained  for  purposes  of  the  Federal- 
State  UC  program.  The  NPRM  would 
modify-  and  expand  the  regulations 
implementing  the  Income  and 
Eligibility  Verification  System  (lEVS)  to 
include  the  statutory  requirements  in 


title  III  of  the  Social  Security  Act.  the 
Federal  Unemployment  Tax  Act.  and 
the  Wagner-Peyser  Act  concerning 
confidentiality  and  disclosure  of 
information  in  State  UC  records.  The 
use  of  unemployment  compensation 
wage  records  under  these  and  other 
statutes  has  increased  in  recent  years 
while  privacy  and  confidentiality  issues 
have  not  yet  i)een  addressed. 

Timelable: 


Action 


DM*  FRCite 


NPFIM 


05AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Additional  information:  Formerly  lUN 
1205-AA74:  was  taken  off  regulatory 
agenda  in  1994  due  to  inactivity.  An 
earlier  NPRM  was  published  on 
03/23/92  at  57  FH  10063  with  comment 
period  ending  05/22/92. 


Department  of  Labor  (DOL) 

Employment  and  Training  Administration  (ETA) 


1789.  LABOR  CERTIFICATION 
PROCESS  FOR  THE  PERMANENT 
EMPLOYMENT  OF  AUENS  IN  THE 
UNITED  STATES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
87  in  part  U  of  this  issue  of  the  Federal 
Register. 

RIN:  1205-AA66 

1790.  INDIAN  AND  NATIVE  AMERICAN 
WELFARE-TO-WORK  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Autltortty:  42  USC 

612(a)(3Kc)(iii):  PL  106-113.  Division  B. 
section  1000(a)(4) 

CFR  Citation:  20  CFR  646 

Legal  Deadline:  Final.  Statutory. 

November  4,  1997.  90  days  from 

enactment. 

Other,  Statutory,  January  1.  2000,  for 

1999  amendments. 

Alwtract:  These  are  program 
regulations  needed  to  implement  the 
Indian  and  Native  American  set-aside 
under  the  Welfare-to-Work  program 
authorized  by  section  412(a)(3)  of  the 
Social  Security  Act.  New  Interim  final 
regulations  are  being  issued  to 
-implement  changes  made  by  the 


Welfare-to-Work  and  Child  Support 
Amendments  of  1999  and  other 
legislation.  The  Consolidated 
Appropriations  Act  of  2001  authorized 
the  Department  to  extend  welfare-to- 
work  grants  an  additional  two  years. 
Therefore,  the  grants  may  operate  until 
September  2004. 

The  Department  received  14  comments 
on  the  March  1.  1998  interim  final  rule, 
and  none  would  substantively  change 
the  regulations.  The  Dep>artment  wiU 
provide  guidance  in  response  to  those 
comments.  The  March  1.  1998  Interim 
Final  Rule  will  be  adopted  as  the  final 
rule,  subject  to  the  changes  made  by 
the  new  interim  final  rule 
implementing  the  1999  amendments. 


Action 

Dale         FRCMe 

Interim  Final  Rule          04A)1/9e  63  FR 15985 
Interim  Final  Rule          04/01/98 

Effective 
Interim  Fir^  Rule          06/01/98 

Comment  Period 
Final  Action                   12/00^02 

Regulatory  FlexR>lllty  Analysis 
Required:  No 

Govammsnt  Lavsis  Affsclsd:  Tribal 


Proposed  Rule  Stage 


Agsncy  Contact:  Gerard  Hildebrand. 
Chief.  Division  of  Legislation. 
Department  of  Lalx>r.  Employment  and 
Training  Administration.  Room  C4518, 
200  Constitution  Avenue  NW..  FB 
Building.  Washington.  DC  20210 
Phone:  202  693-3038 
Email:  ghildebrand@doleta.gov 

RIN:  1205-AB18 

1787.  SENIOR  COMMUNITY  SERVICE 
EMPLOYMENT  PROGRAM 

Regulatory  Plan:  This  entry  is  Seq.  No. 

85  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1205-AB28 

1788.  e  TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

86  in  part  D  o^this  issue  of  the  Federal 
Register. 

RIN:  1205-AB32 


Rnal  Rule  Stage 


Additional  Information:  Congress  has 
changed  eligibility  criteria.  A  final  rule 
will  be  published  to  conform  with  the 
State  programs. 

Agency  Contact  Gregory  Gross, 
Department  of  Labor,  Employment  and 
Training  Administration.  Room  N4641, 
200  Constitution  Avenue  NW.  FP 
Building.  Washington.  DC  20210 
Phone:  202  693-3752 
Email:  ggross@doleta.gov 

RIN:  1205-AB16 

1791.  DISASTER  UNEMPLOYMENT 
ASSISTANCE  PROGRAM 
AMENDMENT 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1302;  42  USC 

5177:  EO  12673 

CFR  Citation:  20  CFR  625.5 


None 

Abstract:  This  new  rule  on  the  Disaster 
Unemployment  Assistance  Program 
will  only  address  one  aspect  of  part 
625;  it  adds  a  definition  of 
"unemployment  is  a  direct  result  of  the 
major  disaster."  ETA  had  not  defined 
this  term  in  its  previous  rule.  The 
purpose  of  the  new  definition  is  to 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9.  2002 /Unified  Agenda 


74761 


DOL— ETA 


Rnal  Rule  Stage 


clarify  eligibility  for  disaster 
unemployment  assistance  in  the  wake 
of  the  major  disasters  as  a  result  of  the 
terrorist  attacks  of  September  11.  2001. 

Timetabis: 


Action 


FR  CM* 


interim  Final  Rule 
Commenl  Period 
End 

Rnal  Rule 


12/13/01 


01AXV03 


Action 


FR  GNe 


Interim  Rnal  Rule 
Interim  Rnal  Rule 
Effective 


11/13/01 
11/13/01 


66  FR  56959 


Regulatory  FIsxiblllty  Analysis 
Required:  No 

Government  Levsis  Affeetod:  State, 
Federal 


Agsncy  Contact:  Betty  E.  Castillo, 
Operations,  Department  of  Labor, 
Employment  and  Training 
Administration,  Room  S4231,  200 
Constitution  Avenue  NW,  FP  Building. 
Washington,  DC  20210 
Phone:  202  693-3032 

RIN:  1205-AB31 


Department  of  Labor  (DOL) 

Employment  and  Training  Administration  (ETA) 


Ljong-Term  Actions 


1792.  ATTESTATIONS  BY  FACILmES 
TEMPORARILY  EMPLOYING  H-1C 
NONIMMIGRANT  ALIENS  AS 
REGISTERED  NURSES 

Priority:  Other  Significant 

Legal  Authority:  29  USC  49  et  seq;  8 
USC  1101(a)(15)(H)(i)(c);  8  USC 
1182(m):  8  USC  1184;  PL  106-95,  113 
Stat.  1312 

CFR  Citation:  20  CFR  655,  subparts  L 
and  M 

Legal  Deadline:  Final.  Statutory, 
February  11,  2000. 

Abstract:  The  Nursing  Relief  for 
Disadvantaged  Areas  Act  of  1999  (P.L. 


106-95;  November  12, 1999)  amended 
the  Immigration  and  Nationality  Act  to 
create  a  new  temporary  visa  program 
for  nonimmigrant  aliens  to  work  as 
registered  nurses  for  up  to  ttiree  years 
in  facilities  serving  health  professional 
shortage  areas,  subject  to  certain 
conditions. 


Action 


FR  CKe 


Interim  Rnal  Rule 
Interim  Rnal  Rule 

Effective 
Interim  Rnal  Rule 

Comment  Period 
Rnal  Action 


08/22/00  65  FR  51 137 
09/21/00 

09/21/00 

To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entltiss  Affsctsd:  No 

Govemmont  Lsvsls  Affsctsd:  State. 
Local,  Federal 

Agsncy  Contact:  Michael  Ginley,  Wage 
and  Hour  Division.  Department  of 
L.abor,  Employment  Standards 
Administration,  Room  S3510,  200 
Constitution  Avenue  NW,  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-0745 

RIN:  1205-AB27 


Department  of  L^bor  (DOL) 

Employment  and  Training  Administration  (ETA) 


Completed  Actions 


1793.  FEDERAL-STATE 
UNEMPLOYMENT  COMPENSATION 
PROGRAM:  UNEMPLOYMENT 
INSURANCE  PERFORMANCE  SYSTEM 

Priority:  Other  Significant 

Authority:  19  USC  2271  to  2322; 


26  USC  3301  to  3311;  40  FR  18515; 
42  USC  1302(a);  42  USC  501  to  504; 
42  USC  5177  to  5189a;  5  USC  8501 
to  8508;  5  USC  8521  to  8525 

CFR  CKstion:  20  CFR  602;  20  CFR 
609.6(f);  20  CFR  609.7(c);  20  CFR 
614.6(0;  20  CFR  614.7(c);  20  CFR 
617.51(b);  20  CFR  640;  20  CFR  650 

Legal  Dsadllns:  None 

Abstract:  This  regulation  vtrill  formally 
establish  a  comprehensive  system  for 
helping  ensure  continuous 
improvement  in  UI  operational 
performance.  It  will  enunciate  as  the 
system's  bmlding  bloclcs  principles  for 
Federal  and  State  cooperation,  key 
nationwide  performance  measures, 
criteria  Hiatingiiiniiing  satis&ctoiy  from 


unsatisfactory  performance,  an  aimual 
planning  process,  and  actions  which 
the  Department  may  take  when  a  State 
fails  to  perform  satisfactorily. 

The  UI  PERFORMS  Regulation  is 
consistent  with  the  Administration's 
and  the  Secretary's  emphasis  on 
improved  grants  management.  It  is 
needed  now  to  help  complete  the    > 
development  and  implementation  of 
the  UI  PERFORMS  system  and  will 
replace  other  regulations,  two  of  which 
establish  Secretary's  Standards  for  first 
payment  and  lower  appeals  timeliness. 
Until  those  regulations  have  been 
replaced  the  related  UI  PERFORMS 
measures  and  criteria  cannot  be  put  in 
place.  It  will  also  establish  a  definitive 
framework  for  enforcing,  if  necessary, 
the  elements  and  performance 
standards  established  as  parts  of  the  UI 
PERFORMS  system.  Until  the 
regulation  is  in  place,  UI  PERFCNRMS 
will  remain  incomplete.  • 


FR  cue 


ANPRM 
/^PRM  Comment 

Period  End 
Withdrawn 


01/16/97  62  FR  2543 
03/17/97 

09/1 6A)2 


Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entltiss  Affsctsd:  No 

Govsmmsnt  Levels  Affected:  State 

Federslism:  Undetermined 

Agsncy  Contset:  Burman  Skrable, 
Team  Leader,  Division  of  Performance 
Management,  Department  of  Lalior, 
Emplo3rment  and  Training 
Administration,  Room  S4522,  200 
Constitution  Avenue  NW,  FB  Building, 
Washington.  DC  20210 
Phone:  202  693-3197 
Email:  bskrable@doleta.gov 

RIN:  1205-ABlO 
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DOL-€TA 


Completed  Actkxts 


1794.  LABOR  CERTIFICATION  AND 
PETmON  PROCESS  FOR  THE 
TEMPORARY  EMPLOYMENT  OF 
NONIMMIGRANT  AUENS  IN 
AGRICULTURE  IN  THE  UNITED 
STATES;  MODIFICATION  OF  FEE 
STRUCTURE 

Priority:  Other  Significant 

Legal  Auttwrity:  29  USC  49  et  seq;  8 
use  1101(a)(15)(h)(ii)(a);  8  USC  1184; 
8  USC  1188 

CFR  Citation:  8  CFR  655 

Legal  Deadline:  None 

Abatract:  The  Employment  and 
Training  Administration  (ETA)  of  the 
U.S.  Department  of  Labor  (hereafter 
referred  to  as  the  Department  or  DOL)is 
withdrawing  its  proposed  rule 
published  at  65  FR  43545  (July  13. 
2001),  which  would  have  required 
employers  seeking  to  temporarily 
employ  nonimmigrant  agricultural 
workers  (H-2A)  to  submit,  at  the  time 
of  filing,  a  new  consolidated 
application  form,  fees  for  the  labor 
certification,  and  the  associated  H-2A 
petition.  Agricultujal  employers  and 
workers  and  their  representatives 
strongly  opposed  DOL's  petition  to 
consolidate  into  a  proposed  new  Form 
9079  the  existing  two  forms  (Form  ETA 
750  and  Form  1-129)  used  by  DOL  for 
the  certification  process  and  by  the 
Immigration  and  Naturalization  Service 
for  the  H-2A  visa  petition  process. 

Based  up>on  the  Department's  review  of 
the  rulemaking  record  as  a  whole,  the 
Department  has  decided  to  withdraw 
the  proposed  rule  and  terminate  the 
rulemaking  action. 


FR  CMa 


NPRM 

07/1 3A)0 

65  FR  43545 

NPRM 

09/18/00 

65  FR  50170 

NPRM 

09/27/01 

66  FR  49328 

Withdrawn 

09/24A)2 

Regulatory  Flexibility  Analyaia 

Required: 

No 

SmaU  Entitiee  Affected:  No 

Government  Leveia  Affected:  None 

Agency  Contact:  Dale  Ziegler, 
Certification,  Department  of  Labor. 
Employment  and  Training, 
Administration,  200  Constitution 
Avenue  NW..  Room  C4318,  FP 
Building,  Washington.  DC  20210 
Phone:  202  693-2942 
Fax:  202  693-2760 
Email:  dmziegler@doleta.gov 

RIN:  1205-AB24 

1795.  LABOR  CERTIFICATION  AND 
PETITION  PROCESS  FOR  THE 
TEMPORARY  EMPLOYMENT  OF 
NONIMMIGRANT  ALIENS  IN 
AGRICULTURE  IN  THE  U.S.: 
DELEGATION  OF  AUTHORITY  TO 
ADJUDICATION  PETITIONS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandatea:  Undetermined 

Legal  Authority:  8  CFR  I03.i(f)(iii)(w); 
8  CFR  214.2(h)(5);  8  CFR  214.2{h)(ll); 
8  CFR  214.2(h)(12);  8  USC 
1101(a)(15)(H)(ii)(a);  8  USC  1184;  8 
USC  1188;  29  USC  49  et  seq;  8  CFR 
103.1 

CFR  Citation:  20  CFR  655,  subpart  B 

Legal  Deadline:  None 

Abatract:  The  Department  of  Labor 
(DOL  or  Department)  is  withdrawing 
the  final  rule  published  at  65  FR  45358 
(July  13.  2000)  pertaining  to  the 
delegation  of  authority  from  the 
Immigration  and  Naturalization  Service 
(INS)  to  DOL  to  adjudicate  petitions  for 
the  temporary  emplojonent  of 
nonimmigrant  aliens  in  agriculture  in 
the  United  States. 

Commenters  raised  a  number  of  issues, 
and  consequently,  the  Department  at  66 
FR  49275  (September  27,  2001)  again 
reopened  and  extended  the  comment 
period  on  the  July  13,  2000  NPRM.  The 
Department  also  held  two  informal 
briefings  on  November  8,  2001  and 
November  16,  2001,  (see  66  FR  49329, 
September  27,  2001)  to  give  agricultural 
employers  and  workers,  their 


representatives  and  other  interested 
piulies  an  opportimity  to  communicate 
their  views  directly  to  the  Department 
regarding  the  proposal  to  delegate 
authority  from  INS  to  DOL  to 
adjudicate  petitions  for  the  temporary 
employment  of  nonimmigrant  aliens  in 
the  proposed  transfer  of  authority 
between  the  two  agencies.  DOL 
reviewed  the  concerns  of  the 
agricultural  employers  and  workers, 
and  determined  that  the  concerns 
expressed  by  both  groups  have  merit 
The  Department  has  concluded  that  it 
is  in  the  best  interest  of  agricultural 
employers  and  workers  to  withdraw  the 
final  rule  from  the  CFR. 

Concurrently,  the  INS  is  also 
withdrawing  its  final  rule  at  65  FR 
43528  (July  13.  2000)  which  would 
have  transferred  authority  frtim  INS  to 
the  Department  to  adjudicate  petitions 
for  the  temporary  employment  of 
nonimmigrant  workers  and  the 
authority  to  make  determinations  for 
revocation  of  petition  approvals. 

Timetable: 


Action 

Date 

FR  CM* 

Interim  Final  Rule 

09/27/01 

66  FR  49275 

Interim  Final  Rule 

^o/29/o^ 

Commant  Period 

End 

Withdrawn 

09/24/02 

Interim  Finai  Rule 

09/27/02 

Effective 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entltiea  Affected:  No 

Government  Leveia  Affected:  None 

Agency  Contact:  Dale  Ziegler. 
Certification.  Department  of  Labor, 
Employment  and  Training 
Administration.  200  Constitution 
Avenue  NW..  Room  C4318.  FP 
Building.  Washington.  DC  20210 
Phone:  202  693-2942 
Fax:  202  693-2760 
Email:  dmzieglei@doIeta.gov 

RIN:  1205-AB30 
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Department  of  Labor  (DOL) 

Pension  and  Welfare  Benefits  Administration  (PWBA) 


Pro|30sed  Rule  Stage 


1796.  RULEMAKING  RELATING  TO 
NOTICE  REQUIREMENTS  FOR 
CONTINUATION  OF  HEALTH  CARE 
COVERAGE 

Regulatory  Plan:  This  entry  is  Seq.  No. 
88  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  121O-AA60 

1797.  •  DEFAULT  ROLLOVER  SAFE 
HARBOR 

Priority:  Substantive.  Nonsignificant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Unfunded  Mandatea:  Undetermined 

Legal  Authority:  29  USC  1 104(c);  29 
USC  1105;  PL  107-16,  sec  657 

CFR  Citation:  29  CFR  2550 


Deadline:  Final.  Statutory,  June 
7.  2004,  Deadline  prescribed  by  Sec. 
657(c)(2)(A)  of  the  Economic  Growth 
and  Tax  Reconciliation  Act  of  2001 
(Pub.  L.  107-16). 

Abstract:  This  regulation  would 
provide  safe  harbors  under  which  the 
designation  of  an  institution  and 
investment  of  funds  is  deemed  to 
satisfy  the  fiduciary  requirements  of 
sec.  404(a)  of  ERISA.  The  Department 
intends  to  issue  a  request  for 
information  in  order  to  obtain 
additional  information  from  the  public 
to  assist  it  in  developing  the  required 
safe  harbors. 

Timetable: 


Action 


FR  CM* 


Request  for  12/00/02 

Inforntation 

Regulatory  Flexibility  Analyaia 
Required:  Undetermined 


Government  Leveia  Affected: 

Undetermined    . 

Agency  Contact:  Louis  J.  Campagna. 
Supervisory  Pension  Law  Specialist. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  Room 
N5669.  200  Constitution  Avenue,  NW, 
FP  Building,  Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AA92 

1798.  •  ELECTRONIC  RUNG  BY 
INVESTMENT  ADVISERS 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 


I  Authority:  29  USC  1135;  29  USC 
1002(38);  29  USC  1002  note 

CFR  Citation:  29  CFR  2510.3-38 

Legel  D«Mlline:  None 

Abstract:  Upon  adoption,  this  proposed 
regulation  urill  clarify  that  an  electronic 
filing  with  the  Investment  Advisers 
Registration  Depository  (lARD),  a 
centralized  electronic  filing  system 
established  by  the  Securities  and 
Exchange  Conmiission  in  conjunction 
with  the  NASD  and  State  securities 
authorities,  will  satisfy  the  filing 
requirement  for  investment  advisers 
seeking  investment  manager  status 
imder  section3(38)  of  ERISA. 

Tinnetable: 


Action 


FRCHe 


NPRM 


02AXV03 


Regulatory  Flexibility  Anelyala 
Required:  Undetermined 

Government  Leveia  Affected: 

Undetermined 


Agency  Contect:  Rudy  Nuissl,  Senior 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  N5669,  200 
Constitution  Avenue  NW.  FP  Building. 
Washington.  D^  20210 
Phone:  202  693-8500 

RIN:  1210-AA94 


1799.  •  SUSPENSION  OF  BENEFITS 
REGULATION 

Priority:  Substantive.  Nonsignificant. 
Major  status  imder  5  USC  801  is 
imdetermined. 

Unfunded  Mandatea:  Undetermined 

Legal  Authority:  29  USC  1053(2)(3)(B); 
29  USC  1135 

CFR  Citation:  29  CFR  2530.203-3 

Legal  Deadline:  None 

AtMtract:  This  regulation  would  amend 
the  requirements  of  29  CFR  2530.203- 
3(b)(4)  relating  to  notification  of 
suspension  of  benefit  payments. 

TlmeteMe: 


Action 


FR  CUB 


NPRM 


08/00/03 


Regulatory  Flexibility  Anelyala 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contect:  Susan  G.  Lahne. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration.  Room 
N5669.  200  Constitution  Avenue  NW.. 
FP  Building,  Washington.  DC  20210 
Phone:  202  693-8500 

RIN:  121(>-AA96 


Department  of  Labor  (DOL) 

Pension  and  Welfare  Benefits  Administration  (PWBA) 


Rnai  Rule  Stage 


1800.  DERNmON  OF  COLLECTIVE 
BARGAINING  AGREEMENT  (ERISA 
SECTION  3(40)) 

Priority:  Other  Significant 

Legel  Authority:  29  USC  1002(40);  29 
USC  1135 

CFR  Citation:  29  CFR  2510.3-40 

Legal  Deedllne:  None 

Abetract:  The  regulation  will  establish 
standards  for  determining  whether  an 
employee  benefit  plan  is  established  or 


maintained  under  or  pursuant  to  one 
or  more  collective  bargaining 
agreements  for  purposes  of  its 
exclusion  from  the  Multiple  Employer 
Welfare  Arrangement  (MEW A) 
definition  in  section  3(40)  of  ERISA, 
and  thus  exempted  from  State 
regulation.  The  regulation  will  clarify 
the  scope  of  the  exception  bom  the 
MEWA  definition  for  plans  established 
or  maintained  imder  or  pursuant  to  one 
or  more  collective  bargaining 
agreements  by  providing  criteria  which 


will  serve  to  distinguish  welfare  benefit 
arrangements  which  are  maintained  by 
legitimate  unions  pursuant  to  bona  fide 
collective  bargaining  agreements  irom 
insurance  arrangements  promoted  and 
marketed  under  the  guise  of  ERISA- 
covered  plans  exempt  bom  State 
insurance  regulation.  The  regulation 
will  also  serve  to  limit  the  extent  to 
which  plans  maintained  pursuant  to 
bona  fide  collective  bargaining 
agreements  may  extend  plan  coverage 
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to  individuals  not  covered  by  such 
agreements. 

Timetable: 


Action 


FR  CM* 


08/01/95  60  FR  39206 
09/29/95  60  FR  50506 

09/22/98  63  FR  50542 

10/27/00  65  FR  64498 
12/26/00 


02/00/03 


NPRM 

NPRM  Comment 

Period  Extended  to 
Notice  Establishing 

Negotiated 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action 

Regulatory  FlexMilllty  Analysia 
Required:  Yes 

SmaN  Entitles  Affected:  Governmental 
Jurisdictions.  Organizations 

Government  Levels  Affectsd:  State 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132.    O- — -^ 

Agency  Contact:  Elizabeth  A. 
Goodman,  Pension  Law  Specialist, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  Room 
N5669,  200  Constitution  Avenue  NW, 
FP  Building,  Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AA48 

1801.  REGULATIONS  IMPLEMENTING 
THE  HEALTH  CARE  ACCESS, 
PORTABILITY,  AND  RENEWABILITY 
PROVISIONS  OF  THE  HEALTH 
INSURANCE  PORTABILITY  AND 
ACCOUNTABILITY  ACT  OF  1996 

Regulatory  Plan:  This  entry  is  Seq.  No. 
89  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  12ia-AA54 

1802.  MENTAL  HEALTH  BENEFITS 
PARITY 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  29  USC  1135;  29  USC 
1182:  29  USC  1194;  PL  104-204.  110 
Stat.  2944 

CFR  Citation:  29  CFR  2590 

Legal  Deadline:  None 

Abstract:  The  Mental  Health  Parity  Act 
of  1996  (MHPA)  was  enacted  on 
September  26,  1996  (Pub.  L.  104-204). 
MHPA  amended  the  Public  Health 
Service  Act  (PHS  Act)  and  the 


Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  as  amended,  to 
provide  for  parity  in  the  application  of 
certain  mental  health  benefits  with 
limits  on  medical  and  surgical  benefits. 
These  changes  were  subsequently 
added  to  the  Internal  Revenue  Code 
(the  Code).  MHPA  provisions  are  set 
forth  in  chapter  100  of  subtitle  K  of 
the  Code,  title  XXVD  of  the  PHS  Act. 
and  part  7  of  subtitle  B  of  title  I  of 
ERISA.  On  January  10,  2002,  President 
Bush  signed  H.R.  3061  (Pub.  L.  107- 
116.  115  Stat.  2177).  the  2002 
Appropriations  Act  for  the  Departments 
of  Labor,  Health  and  Human  Services, 
and  Education.  This  legislation  extends 
MHPA's  original  sunset  date  under 
ERISA,  the  Code,  and  the  PHS  Act.  so 
that  MHPA's  provisions  will  not  apply 
to  benefits  for  services  furnished  on  or 
after  December  31,  2002.  On  March  9, 
2002.  President  Bush  signed  H.R.  3090, 
the  Job  Creation  and  Worker  Assistance 
Act  of  2002  (Pub.  L.  107-147,  116  Stat. 
21),  that  included  an  amendment  to 
section  9812  of  the  Code  (the  mental 
health  parity  provisions).  This 
legislation  further  extends  MHPA's 
original  simset  date  imder  the  Code  to 
December  31.  2003.  As  a  result  of  the 
statutory  amendments  to  MHPA,  and  to 
assist  employers,  plan  sponsors,  health 
insurance  issuers,  and  workers,  the 
Department  of  Labor  developed  a 
amendment  of  the  interim  final 
regulations,  in  consultation  with  the 
Departments  of  the  Treasury  and  Health 
and  Human  Services,  conforming  the 
regulatory  simset  date  to  the  new 
statutory  sunset  date  under  ERISA. 

Timetal>le: 


Action 


FR  Cite 


Interim  Rnal  Rule  12/22/97  62  FR  66932 

Interim  Final  09/27/02  67  FR  60859 

Amendment 
Interim  Final  12/31/02 

Amendment 

Effective 

Regulatory  Flextt>llity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  LEGAL 
AUTHORITIES  CONT:  Sees.  107,  209. 
505,  701-703,  711,  712 

Agency  Contact:  Mark  Connor, 
Supervisory  Pension  Law  Specialist, 
Department  of  Labor.  Pension  and 
Welfare  Benefits  Administration.  Room 
C5331,  200  Constitution  Avenue  NW., 
FP  Building,  Washington.  DC  20210 


Rnal  Rule  Stage 


Phone:  202  693-8335 
RIN:  1210-AA62 


1803.  HEALTH  CARE  STANDARDS 
FOR  MOTHERS  AND  NEWBORNS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  vindetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Autttorlty:  29  USC  1027;  29  USC 
1059;  29  USC  1135;  29  USC  1185;  29 
USC  1191  to  1191c 

CFR  Citation:  29  CFR  2590.711 

Legal  Deadline:  None 

Abstract:  The  Newborns'  and  Mothers' 
Health  Protection  Act  of  1996 
(NMHPA)  was  enacted  on  September 
26,  1996  (PL  104-204).  NMHPA 
amended  the  Public  Health  Service  Act 
(PHSA)  and  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended,  (ERISA)  to  provide  protection 
for  mothers  and  their  newborn  children 
with  regard  to  the  length  of  hospital 
stays  following  the  birth  of  a  child. 
NMHPA  provisions  are  set  forth  in  title 
XXVn  of  the  PHSA  and  part  7  of 
subtitle  B  of  title  I  of  ERISA.  This 
rulemaking  will  provide  further 
guidance  with  regard  to  the  provisions 
of  the  NMHPA. 

Timetable: 


Action 


DM* 


FR  one 


Interim  Final  Rule 
Final /Action 


10/27/98  63  FR  57546 
07/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  i.eveis  Affected:  None 

Agency  Contact:  Amy  Turner,  Pension 
Law  Specialist,  Department  of  Labor. 
Pension  and  Welfare  Benefits 
Administration.  Room  N5677.  200 
Constitution  Avenue  NW,  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-8335 

RIN:  1210-AA63 

1804.  REPOmiNG  REQUIREMENTS 
FOR  MEWAS  PROVIDING  MEDICAL 
CARE  BENEFITS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  1021(g):  29 
USC  1135;  29  USC  1191c 

CFR  Citation:  29  CFR  2520 

Legal  Deadline:  None 

Atwtract:  These  interim  final  rules 
govern  certain  reporting  requirements 


under  title  I  of  the  Employee 
Retirement  Income  Security  Act  of 
1974,  as  amended  (ERISA)  for  multiple 
employer  welfare  arrangements 
(MEWAs)  that  provide  benefits 
consisting  of  medical  care.  In  part,  the 
rules  implement  recent  changes  made 
to  ERISA  by  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA).  The  rules  also  set  forth 
elements  that  MEW  As  woidd  be 
required  to  file  with  the  Department  of 
Labor  for  the  purpose  of  determining 
compliance  with  the  portability, 
nondiscrimination,  renewability  and 
other  requirements  of  part  7  of  subtitle 
B  of  title  I  of  ERISA  including  the 
requirements  of  the  Mental  Health 
Parity  Act  of  1996  and  the  Newborns* 
and  Mothers'  Protection  Act  of  1996. 
The  rules  provide  guidance  with 
respect  to  section  502(c)(5)  of  ERISA 
which  authorizes  the  Secretary  of  Labor 
to  assess  a  civil  penalty  of  up  to  $1,000 
a  day  for  failure  to  comply  with  the 
new  reporting  requirements. 

Tknetabla: 


Date  FR  Cite 


Interim  Fmal  Rule 
Final  Action 


02/11/00  65  FR  7152 
01/00/03 


Regulatory  FlexIMilty  Analysie 
Raqulrad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Amy  Turner,  Pension 
Law  Specialist.  Department  of  Labors 
Pension  and  Welfare  Benefits 
Administration,  Room  N5677.  200 
Constitution  Avenue  NW,  FP  Building, 
Washington.  DC  20210 
Phone:  202  693-8335 

RIN:  1210-AA64 

1805.  RULEMAKING  RELATING  TO 
THE  WOMEN'S  HEALTH  AND 
CANCER  RIGHTS  ACT  OF  1998 

Priority:  Other  Significant  Major  status 
under  5  USC  801  is  undetermined. 


Authority:  29  USC  1135;  29  USC 
1185;  29  USC  1191c 

CFR  CItalion:  Not  Yet  Determined 


i:  None 

The  Women's  Health  and 
Cancer  Rights  Act  of  1998  (WHCRA) 
was  enacted  on  October  21.  1998  (P.L. 
105-277).  WHCRA  amended  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  the  Public 
Health  Swvice  Act  (HIS  Act)  to 
provide  protection  for  patients  who 


elect  breast  reconstruction  in 
connection  with  a  mastectomy.  The 
WHCRA  provisions  are  set  forth  in  part 
7  of  subtitle  B  of  title  I  of  ERISA  and 
in  title  XXVn  of  the  PHS  Act  These 
interim  rules  will  provide  guidance 
with  respect  to  the  WHCRA  provisions. 


Action 


Oala         FRCHe 


Ftoquestfor 

Infonnation  (RFI) 
RR  Comment  Period 

End 
Interim  Final  Rule 


05/28/99  64  FR  29186 


06/28/99 


07/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Aganqf  Contact:  Elena  Homsby. 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  Room  C5331,  200 
Constitution  Avenue  NW,  FP  Building, 
C5331,  Washington.  DC  20210 
Phone:  202  693-8335 

RIN:  1210-AA75 

1806.  PROHIBITING  DISCRIMINATION 
AGAINST  PARTiaPANTS  AND 
BENEFICIARIES  BASED  ON  HEALTH 
STATUS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
90  in  part  II  of  this  issue  of  the  Fedo-al 


1:  1210-AA77 


1807.  e  BLACKOUT  NOTICE 
REGULATION 

Regulatory  Ptan:  This  entry  is  Seq.  No. 
91  in  part  II  of  this  issue  of  the  Fedn-al 


RIN:  121O-AA90 


1808.  e  BLACKOUT  NOnCE  CIVIL 
PENALTY 

Regulatory  Plan:  This  entry  is  Seq.  No. 
92  in  part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  1210-AA91 

1809.  e  AMENDMENT  OF 
PROCEDURAL  REGULATK)NS  UNDER 
ERISA 

Priority:  Info./Adinin./Other.  M^ot 
status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 


Legal  Autliorlty:  29  USC  1132(c):  29 
USC  1135 

CFR  Citation:  29  CFR  2570 

»:  None 


Abstract:  This  rulemaking  would 
amend  29  CFR  part  2570  to  clarify  the 
time  at  which  a  notice  of  intent  to 
assess  a  civil  penalty,  where  there  is 
a  failure  to  file  a  statement  of 
reasonable  cause,  constitutes  a  final 
order  of  the  Seoetary. 


Date         FR  CM* 


10/21/02  67  FR  64774 
11/20/02 


01/26/03 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 

Regidatory  FlexMtlllty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Jeffrey  Turner. 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  N  5669,  200 
Constitution  Avenue  NW.  FP  Building. 
Washington.  DC  20210 
Phone:  202  693-8500 

RHI:  1210-AA93 

1810.  e  CML  MONETARY  PENALTY 
ADJUSTMENT  REGULATKW 

Priority:  Info./Admin./Other 

Legal  Authority:  29  USC  1135;  29  USC 
2461  note 

CFR  Citation:  Not  Yet  Determined 

Legal  DeaCNIne:  Final,  Statutory.  Jidy 
29.  2001,  PL  104-134  sec  3720C. 

Abatrael:  The  Federal  Civil  Monetary 
Penalty  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996, 
requires  Federal  agencies  to  adjust  civil 
monetary  penalties  for  inflation  at  least 
once  every  four  years.  This  rulemaking 
will  satisfy  that  requirement  with 
respect  to  the  civil  monetary  penalties 
under  tide  I  of  ERISA. 


Action 


Fft  CM* 


Final  Rule  12AXV02 

Regulalory  FtexMNty  Analyals 
Requhed:  Undetermined 

Government  Levela  Affeded:  None 

Agency  Contact  Rudy  F.  Nuissl. 
Senior  Pension  Law  Specialist. 
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Final  Rule  Stage 


Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 


Constitution  Avenue  NW,  Rm  N5669, 
FP  Building,  Washington,  DC  20011 


Phone:  202  693-8500 
RIN:  1210-AAg5 


Department  of  Labor  (DOL) 

Pension  and  Welfare  Beneffls  Administration  (PWBA) 


Long-Term  Actions 


1811.  ADEQUATE  CONSIDERATION 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  29  USC  1002(18):  29 
USC  1135 

CFR  Citation:  29  CFR  2510 

Legal  Deadline:  None 

Abstract:  The  Department  intends  to 
republish  for  public  comment  a 
proposed  regulation  originally 
published  in  1988.  The  proposal  sets 
standards  for  determining  "adequate 
consideration"  under  section  3(18)  of 


ERISA  for  assets  other  than  securities 
for  which  there  is  a  generally 
recognized  market.  The  proposal  is 
being  republished  to  obtain,  through 
public  comment,  updated  information 
to  assist  the  Department  in  determining 
whether,  and  what,  guidance 
concerning  the  definition  of  "adequate 
consideration"  would  be  helpful  to 
plan  participants,  sponsors,  fiduciaries, 
and  other  professionals  providing 
services  to  employee  benefit  plans. 


Action 


Dale         FR  CH* 


Action 


Date 


FR  CH* 


NPRM  Comment  07/17/88 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Morton  Klevan, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration. 
N5669,  200  Constitution  Avenue  NW, 
FP  Building,  Washington,  DC  20210 
Phone:  202  693-8500 


NPRM 


05/17/88  53  FR  17632      RIN:  1210-AA15 


Department  of  Ubor  (DOL) 

Pension  and  Welfare  Benefits  Administration  (PWBA) 


Completed  Actlona 


1812.  REGULATION  EXEMPTING 
CERTAIN  BROKER-DEALERS  AND 
INVESTMENT  ADVISERS  FROM 
BONDING  REQUIREMENTS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandalaa:  Undetermined 

Legal  Authority:  29  USC  1112;  29  USC 

1135 

CFR  Citation:  29  CFR  2580 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation 
would  provide  an  exemption  from  the 
bonding  requirements  of  section  412(a) 
of  ERISA  for  certain  brolter-dealers  and 
investment  advisers  who  handle  plan 
assets. 


Constitution  Avenue  NW,  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AA80 


1813.  BONDING  RULES  UNDER  THE 
EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 
(COMPLETION  OF  A  SECTION  610 
REVIEW) 

Priority:  Info./Admin./Other 

Authority:  29  USC  1112;  29  USC 


Dato         FR  Cito 


Withdrawn  09/12/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govsmmsnt  Lsvsls  Affsctsd:  None 

AddMlonal  Information:  No  further 
action  is  contemplated  by  the  Agency 
on  this  item  at  this  time. 


1135 

CFR  Citation:  29  CFR  2580 

Legal  Dsadline:  None 

Abstract:  PWBA  has  determined  that 
the  bonding  regulations  under  section 
412  of  ERISA  (29  CFR  part  2580)  do 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  within  the  meaning  of  section 
610(2)  of  the  Regulatory  Flexibility  Act 
(RFA).  Accordingly  a  substantive 
review  thereof  is  not  required  by 
section  610(6)  of  the  RFA. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitlss  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rudy  Nuissl,  Senior 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  N5669,  200 
Constitution  Avenue  NW,  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AA82 

1814.  REQUESTS  FOR 
ENFORCEMErrr  PURSUANT  TO 
SECTION  502(BX2)  (COMPLETION  OF 
A  SECTKMI 610  REVIEW) 

Priority:  Info./Admin./Other 

Legal  Authority:  29  USC  1132(b)(2);  29 
USC  1135 

CFR  Citation:  29  CFR  2560.502-1 
None 


Contact  Jeffrey  Turner, 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Wel^u«  Benefits 
Administration,  N  5669.  200 


FR  CM* 


Begin  Review 
End  Review 


12A)1/00 

oBhsm 


Al»strsct:  PWBA  has  determined  tliat 
the  regulations  under  section  502(b)(1) 
of  ERISA  (formerly  ERISA  section 
502(b)(2))  do  not  have  a  significant 
econcHnic  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  section  610(2)  of  the 
Regulatory  Flexibility  Act  (RFA). 
AccordiAgly.  a  substantive  review 


DOL-4>WBA 


Completed  Actions 


thereof  is  not  required  of  section  610(b) 
of  the  RFA. 


Date         FR  Cito 


Begin  Review 
End  Review 


12/01/00 
08/15/02 


upon  a  suijstantial  nomber  of  small 
entities  within  the  meaning  of  section 
610(2)  of  the  Regulatory  Flexibility  Act 
(RFA).  Accordixigly,  a  substantive 
review  thweof  is  not  required  by 
section  610(b)  of  the  RFA. 


nsgulalory  Flsxibility  Analysis 

No 


Oato         FR  Cite 


Small  EntHlss  Affsctsd:  No 

Government  l-svels  Affected:  None 

Agency  Contact:  Rudy  Nuissl,  Senior 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  N5669,  200 
Constitution  Avenue  NW,  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AA83 

1815.  CIVIL  PENALTIES  4INDER  ERISA 
SECTION  502(CK2)  (COMPLETION  OF 
A  SECTION  610  REVIEW) 

Priority:  Other  Significant 

Legal  Authority:  29  USC  1132(c)(2):  29 
USC  1135 

CFR  Citation:  29  CFR  2560.502(cK2) 

Legal  Deadline:  None 

Abstract:  PWBA  has  determined  that 
the  regulations  under  section  502(c)(2) 
of  ERISA  (29  CFR  2560(c)(2))  do  not 
have  a  significant  economic  impact 


Begin  Review 
End  Review 


12A)1/00 
08/15/02 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rudy  Nuissl,  Senior 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  N5669,  200 
Constitution  Avenue  NW,  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AA84 

1816.  PROCEDURES  FOR  THE 
ASSESSMENT  OP  CIVIL  PENALTIES 
UNDER  ERISA  SECTION  502(CX2) 
(COMPLETION  OF  A  SECTION  610 
REVIEW) 

Priority:  Info./Admin./Other 

Legal  Authority:  29  USC  1132(c)(2);  29 

USC  1135 

CFR  Citation:  29  CFR  2570.60  et  seq 


ijsgal  Deadline:  None 

Abstract:  PWBA  has  determined  that 
the  regulation  relating  to  the 
procedures  for  the  assessment  of  civil 
penalties  imder  section  502(c)(2)  of 
ERISA  do  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  section  610(2)  of  the 
Regulatory  Flexibility  Act(RFA). 
Accordingly,  a  substantive  review 
thereof  is  not  required  by  section 
610(b)of  the  RFA. 


Action 


FRCite 


Begin  Review 
End  Review 


12/01AX) 
08/15/02 


Regulatory  Flexibility  Analysis 
ftoquired:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affsctsd:  None 

Agency  Contact  Rudy  Nuissl,  Senior 
Pension  Law  Specialist,  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration.  N5669,  200 
Constitution  Avenue  NW,  FP  Building, 
Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AA85 


Department  of  L^bor  (DOL) 

Mine  Safety  tind  Health  Administration  (IMSHA) 


Prerule  Stage 


1817.  e  DIESEL  PARTICULATE 
MATTER  EXPOSUfftE  OF 
UNDERGROUND  METAL  AND 
NONMETAL  MINERS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
93  in  part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  1219-AB29 

1818.  e  FOCUSED  INSPECTIONS 
Priority:  Substantive,  Nonsignificant 
Lsgsl  Authority:  30  USC  957 

CFR  Citation:  30  CFR  4 

;  None 


factors  that  provide  an  objective  means 
for  focusing  MSHA  resources.  MSHA 
seeks  comment  on  how  best  to 
maximize  the  effectiveness  of  resources 
and  to  further  develop  inspection         <. 
procedures  based  upon  experience. 
MSHA  will  evaluate  cxirrent  guidelines 
and  practices  for  conducting 
inspections  and  determine  how  to  best 
balance  the  complimentary  objectives 
of  protecting  miners  while  focusing 
inspection  resources  on  the  greatest 
safety  and  health  needs  within  each 
mine. 

iimsuBNe: 


Action 


FR  Cite 


AlWtract  Compliance  history  and 
safety  and  health  performance  are 


ANPRM 


06/00/03 


Regulatory  Flexibility  Analyais     ^ 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affsctsd:  None 

Federalism:  Undetermined 

Agsney  Contact:  Marvin  W.  Nichols.  - 

Jr.,  Director,  Office  of  Standards. 

Department  of  Labor,  Mine  Safety  and 

Health  Administration,  Room  2352, 

1100  Wilson  Boulevard,  Arlington,  VA 

22209-3939 

Phon6:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvindmsha.gov 

RIN:  1219-AB30 
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Department  of  Labor  (DOL) 

Mine  Safety  and  Health  Administration  (MSHA) 


Proposed  Rule  Stage 


1819.  BELT  ENTRY  USE  AS  INTAKE 

AIRCOURSE  TO  VENTILATE 

WORKING  SECTK>NS  AND  AREAS 

WHERE  MECHANIZED  MINING 

EQUIPMENT  18  BEING  INSTALLED  OR 

REMOVED 

Priority:  Other  Significant 

Legal  Authority:  30  USC  811:  30  USC 
957;  30  USC  961 

CFR  Citatiqn:  ^0  CFR  12;  30  CFR  48; 
30CFR  75 

Legal  Deadline:  None 
AtMtract:  Currently,  mine  operators 
must  apply  to  MSHA  for  a  modification 
of  the  existing  regulations  if  they  want 
to  use  belt  entries  to  ventilate  active 
working  places.  MSHA's  current 
regulations  prohibit  belt  entries  from 
being  used  to  ventilate  areas  where  coal 
is  being  mined.  The  intent  was  to 
prevent  smoke  from  a  conveyor  belt  fire 
from  traveling  to  a  miner's  workplace. 
Improved  technology,  including 
sophisticated  monitoring  devices,  such 
as  atmospheric  monitoring  systems 
(AMS).  makes  it  possible  to  use  belt 
entries  safely  to  ventilate  working 
sections  in  mines,  provided  certain 
precautions  are  met.  An  AMS  is  a 
network  consisting  of  hardware  and 
software  capable  of  measuring 
atmospheric  parameters,  such  as  carbon 
monoxide  and  oxygen  concentrations 
transmitting  these  measurements  to  the 
surface;  providing  local  and  remote 
alert  and  alarms;  manipulating  and 
cataloging  atmospheric  data;  and 
providing  reports. 

Timetable: 


Action 


FR  Cite 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Additional  Information:  In  1985  MSHA 
published  a  "pre-proposal"  that 
included  a  belt  air  provision  as  part 
of  the  revisions  to  the  ventilation 
regulations.  In  1988,  MSHA  published 
a  proposed  rule  that  included  a 
provision  that  would  have  allowed  belt 
air  to  ventilate  the  area  where  coal  is 
being  mined.  Also  in  1988,  MSHA  held 
six  hearings  to  receive  public  comment 
on  the  proposed  rule.  Several  thousand 
miners  attended  the  hearings  to  voice 
their  opposition  to  the  belt  air 
provision.  As  a  result,  in  1989  MSHA 
formed  the  Belt  Air  Ventilation  Review 


Committee  to  review  the  use  of  belt  air. 
The  Committee  concluded  that  the  use 
of  belt  air  could  be  allowed,  provided 
environmental  sensors  are  used  to 
detect  belt  fires.  Another  hearing  took 
place  in  1990  to  solicit  further 
comment  on  the  use  of  belt  air.  In  1991, 
the  Secretary  of  Labor  formed  a  Federal 
Advisory  Committee  on  the  use  of  belt 
air.  MSHA  published  final  ventilation 
rules  in  1992  that  omitted  the  use  of 
belt  air,  deferring  further  action  until 
the  Advisory  Committee 
recommendations  were  completed.  In 
December  1992,  the  Advisory 
Committee  published  a  report  that 
concluded  that  belt  air  can  be  used  to 
safely  ventilate  areas  where  coal  is 
being  mined,  provided  certain 
conditions  are  met. 

Ager>cy  Contact:  Marvin  W.  Nichols 

Jr.,  Director,  Office  of  Standards, 

Department  of  Labor,  Mine  Safety  and 

Health  Administration.  Room  2352, 

1100  Wilson  Boulevard,  Arlington,  VA 

22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  121^AA76 

1820.  INDEPENDENT  LABORATORY 
TESTING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  30  USC  957 

CFR  Citation:  30  CFR  6;  30  CFR  7;  30 

CFR  18;  30  CFR  19;  30  CFR  20;  30  CFR 
22;  30  CFR  27;  30  CFR  33;  30  CFR  36; 
30  CFR  35;  30  CFR  23 

Legal  Deadline:  None 

AtMtract:  This  rulemaking  will  revise 
text  in  the  CFR  to  reduce  burden  or 
duplication,  and  streamline 
requirements.  Our  current  regulations 
set  out  approval  requirements  for 
MSHA  testing  and  evaluation  for 
approval  of  certain  products  used  in 
gassy  underground  mines.  The  rule  as 
proposed  would  allow  us  to  accept 
testing  and  evaluation  of  certain  mine 
equipment  by  independent  laboratories; 
and  approve  products  which  satisfy 
alternative  testing  and  evaluation 
requirements  if  those  requirements  are 
equivalent  to  ours,  or  could  be 
enhanced  to  be  equivalent.  We  are 
reproposing  the  rule  based  on 
comments  received  on  the  1994 
proposal. 


Tlmetal)le: 


Action 


FR  Cite 


11/30/94  59  FR  61376 
02/13/95  60  FR  8209 
10/10/95  60  FR  52640 
02/09/96  61  FR  15743 

05/31/96 

10/17/02  67  FR  64196 

12/31/02 


09/00A)3 


NPRM 

NPRM 

Put>lic  Hearing  Notice 

Notice  to  Reschedule 

Public  Hearing 
Comment  Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  levels  Affected:  Federal 

Agency  Contact:  Marvin  W.  Nichols 

Jr.,  Director,  Office  of  Standards, 

Department  of  Labor,  Mine  Safety  and 

Health  Administration,  Room  2352. 

1100  Wilson  Boulevard,  Arlington.  VA 

22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  121»-AA87 

1821.  IMPROVING  AND  ELIMINATING 

REGULATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  30  USC  811;  30  USC 

957 

CFR  Citation:  30  CFR  1  to  199 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  revise 
text  in  the  CFR  to  reduce  burden  or 
duplication,  and  to  streamline 
requirements.  We  have  reviewed  our 
current  regulations  and  identified 
provisions  that  are  outdated, 
redundant,  unnecessary  or  otherwise 
require  change.  We  will  be  making 
these  changes  through  notice  and 
comment  rulemaking  where  necessary. 
We  will  also  consider  new  regulations 
that  reflect  "best  practices"  in  the 
mining  industry.  We  view  this  effort  to 
be  evolving  and  ongoing  and  will 
continue  to  accept  recommendations 
from  the  public.  We  are  considering  the 
following  issues  for  direct  final  and/or 
proposed  rulemaking:  updating  the 
1985  SAE  seat  belt  standard  to  the 
ciirrent  1997  standard;  providing 
alternatives  for  containers  which  are 
used  to  store  flammable  liquids; 
addressing  compliance  burdens  for 
small  mines;  reducing  paperwork 
approval  burden  for  sanitary  toilet 


DOL— MSHA 


Proposed  flule  Stage 


facilities;  and  allowing  the  use  of 
spring-loaded  locking  devices  on 
battery-powered  machines,  rather  than 
padlocks. 

Timetable: 


AcUoo 


DM*  FRCMt 


Date         FR  CUB 


NPRM:  Phase  5 

Miscellaneous 

Technology 

Improvements 

(lyiettiane  Testing) 
NPRM:  Phase  5  11/2S/02 

Miscellaneous 

Technology 

Improvements 

(Mettiane  Testing) 

Comment  Period 

End 
NPRM:  Phase  7-  09/0003 

Storage  Containers 
NPRM:  Phase  9-  09/00/03 

Sar>itary  Toilet 

Facttities 
NPRM:  Phase  8-Sman  09/00/03 

Mir>e  Compliance 
Direct  Final  Rule:  09/00/03 

Phase  6-Seat  Belts 
Direct  Final  Rule:  09/00/03 

Ptiase  10-Spring 

-loaded  locks 


09/26A)2  67FR60611 


Direct  Final  Rule:  09/00/03 

Phase  9-Sanitary 

Toilet  Facilities 
Direct  Fmal  Rule:  09/00/03 

Pttase  8-Small  Mine 

Compliance 
Direct  Fmal  Rule:  09/00/03 

Ptiase  7-Storage 

Containers 
Final  Action:  Phase  5    09/00/03 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Marvin  W.  Nichols 

Jr..  Director.  Office  of  Standards. 

Department  of  Labor.  Mine  Safety  and 

Hralth  Administration,  Room  2352, 

1100  Wilson  Boulevard.  Arlington,  VA 

22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  1219-AA98 


1822.  VERIFICATK3N  OF 
UNDERGROUND  COAL  MINE 
OPERATORS'  DUST  CONTROL  PLANS 
AND  COMPUANCE  SAMPLING  FOR 
RESPIRABLE  DUST 

Regulatory  Plan:  This  entry  is  Seq.  No. 
94  in  part  II  of  this  issue  of  the  Federal 
Register. 

RM:  1219-AB14 


1823.  DETERMINATION  OF 
CONCENTRATION  OF  RESPIRABLE 
COAL  MINE  DUST 

Regulatory  Plan:  This  entry  is  Seq.  No. 
95  in  part  n  of  this  issue  of  the  Federal 


RIN:  1219-AB18 


1824.  ASBESTOS  EXPOSURE  LIMfT 

Regulatory  Plen:  This  entry  is  Seq.  No. 
96  in  part  II  of  this  issue  of  the  Fedmral 
Register. 

RIN:  1219-AB24 


Department  of  Labor  (DOL) 

Mine  Safety  and  Health  AdminlstratkMi  (MSHA) 


nnal  Rule  Stage 


1825.  e  CRITERIA  AND  PROCEDURES 
FOR  PROPOSED  ASSESSMENT  OF 
CIVIL  PENALTIES 

Priority:  Info./Admin./Other . 

Legal  Auttwrlty:  30  USC  957;  PL  104- 
134  Debt  Collection  Improvement  Act 
of  1996. 

CFR  Citation:  30  CFR  100 

Legal  Deadline:  None 

AlMtract  This  rule  would  revise  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  statutory 
penalties  found  in  sections  110(a). 
110(b),  110(c).  and  110(g)  of  the  Mine 
Act  and  the  specific  penalty  amounts 
established  in  30  CFR  part  100  as 


mandated  by  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA).  The 
DCIA  required  that  civil  penalties  be 
increased  by  up  to  10  percent  within 
6  months  of  its  enactment.  This  was 
accomplished  by  a  final  rule  published 
in  the  Federal  Register,  63  FR  20032. 
April  22,  1998.  It  also  required 
subsequent  increases  at  least  once  every 
4  years  using  a  formula  based  on  the 
Consumer  Price  Index.  MSHA  is 
issuing  a  final  rule  to  satisfy  that 
requirement. 

Timetable: 


Action 


FR  CM* 


Final  Action 


09/00/03 


Regulatory  Flexibillty  Analysis 
Requtaad:  No 

Smell  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Marvin  W.  Nichols, 

Jr..  Director.  Ofiice  of  Standards. 

Department  of  Labor,  Mine  Safety  and 

Health  Administration,  Room  2352, 

1100  Wilson  Boulevard,  Arlington,  VA 

22209-3939 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin9m8ha.gov 

Related  RIN:  Related  To  1219-AB03 

RIN:  1219-AB32 


Department  of  Labor  (DOL) 

Mine  Safety  and  Health  Administration  (MSHA) 


Completed  Actions 


1826.  HAZARD  COMMUNICATION    * 
Priority:  Other  Significant 

Authority:  30  USC  811;  30  USC 


825 

CFR  CHalion:  30  CFR  47 


Legal  Deedllne:  None 

Alwtrect:  Today's  complex  mining 
environment  exposes  miners  to  many 
hazards,  such  as  wastes  being  burned 
as  fuel  supplements  at  cement  kilns 


and  other  chemicals  brought  onto  mine 
propwty. 

On  June  21,  2002,  MSHA  published  a 
final  Hazard  Communication  (HazCom) 
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DOL— MSHA 


rule  and  withdrew  the  interim  final 
rule. 

The  purpose  of  this  standard  is  to 
reduce  chemically  related  injxmes  and 
illnesses  among  miners  by  increasing 
their  knowledge  and  awareness  of 
chemical  hazards.  It  ensures  that 
miners  have  the  same  protections  that 
have  been  available  to  workers  under 
OSHA's  jurisdiction  since  1987. 
MSHA's  rule  is  consistent  with  OSHA's 
HazCom  rule  to  the  extent  appropriate. 

Tknetabie: 


FR  CMS 


10/03/00 
11/17/00 


65  FR  59048 
12/11/00  65  FR  77292 

08/28/01   66  FR  45167 
10/17/01 


ANPRM  osnoma  53  fr  10257 

ANPRM  Comment        07/31/88 

Period  End 
NPRM  11/02/90  55FR46400 

NPRM  Comment  02/01/91 

Period  End 
Notice  of  Public  09/25«1   56FR48720 

Hearing 
Close  of  Record  09^5/91   56  FR  48720 

Reopen  Record  03/30^  64  FR  15144 

NPRM  Comrrwnt  06/30/99 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 
Put>iic  Hearing  and 

Extension  of 

Comment  Period 
Delay  Effective  Date  of 

Intenm  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
RnalRule  06/21/02  67  FR  4231 4 

Interim  Final  Rule  06/30/02 

Effective 
Final  Rule  Effective       09/23/02 
Final  Rule  Applicable    03/21/03  67  FR  42314 

to  Small  Entities 

Regulatory  Flexiliility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Govmment  Levels  Affected:  State. 
Local.  Tribal,  Federal 

Additional  Information:  TIMETABLE 
CONT:  The  effective  date  for  mines 
employing  6  or  more  miners  is  9/23/02 
and  for  mines  employing  5  or  more 
miners  the  effective  date  is  3/21/03. 

Agency  Contact:  Marvin  W.  Nichols 
Jr.,  Director,  Office  of  Standards, 
Department  of  Labor,  Mine  Safety  and 
H^th  Administration.  Room  2352, 
1100  Wilson  Boulevard,  Arlington,  VA 
22209 

Phone:  202  693-9457 
Fax:  202  693-9441 


Emsiil:  nichols-marvin9msha.gov 
RIN:  1219-AA47 

1827.  AIR  QUALITY,  CHEMICAL 
SUBSTANCES.  AND  RESPIRATORY 
PROTECTION  STANDARDS 

Priority:  Other  Significant 

Legal  Auttwrity:  30  USC  8II;  30  USC 
813 

CFR  Citation:  30  CFR  56;  30  CFR  57; 
30  CFR  58;  30  CFR  70;  30  CFR  71;  30 
CFR  72;  30  CFR  75;  30  CFR  90 

l.agai  Deadline:  None 

AtMtract:  Oiu  current  regulations  for 
exposure  to  hazardous  airborne 
contaminants  are  over  25  years  old. 
Examples  of  these  include  lead, 
cyanide,  arsenic  benzene,  asbestos  and 
other  well  documented  hazards.  MSHA 
plans  to  withdraw  this  item  as  a  result 
of  changes  in  agency  priorities  and  the 
possible  adverse  effects  of  unfavorable 
case  law  on  the  proposed  rule. 

Timetable: 


Action 


FR  CM* 


Notice  of  Availability 
ANPRM 
NPRM 
NPRM 

NPRM  Comment 
Period  End 

Final  Rule:  Abrasive 
Blasting  and  DriH 
Dust  Control 

Withdrawal  Notice 


07A)6/83 
11/19/85 
08/29/89 
10/19/89 
08/30/91 


48  FR  31171 
50  FR  47702 
54  FR  35760 
54  FR  43026 
56  FR  29201 


02/18/94  59  FR  8318 


09/26/02  67  FR  60611 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 


Government  Levels  A 
Local,  Tribal,  Federal 


State. 


Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Marvin  W.  Nichols 

Jr.,  Director,  Office  of  Standards. 

Department  of  Labor,  Mine  Safety  and 

Health  Administration.  Room  2352. 

1100  Wilson  Boulevard.  Arlington,  VA 

22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvindmsha.gov 

RIN:  1219-AA48 


Completed  Actions 


1828.  REQUIREMENTS  FOR 
APPROVAL  OF  FLAME-RESISTANT 
CONVEYOR  BELTS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  30  USC  811;  30  USC 

957 

CFR  Citation:  30  CFR  14;  30  CFR  18; 

30  CFR  75 

Legal  Deadline:  None 

AlMtract:  Our  current  regulations 
require  conveyor  belts  used  in 
undergroimd  coal  mines  to  be  flame- 
resistant.  The  rule,  as  proposed.'would 
have  set  new  procedures  and 
requirements  for  testing  and  approval 
of  these  belts  to  evaluate  their 
resistance  to  fire  ignition  and 
propagation.  The  proposal  woidd  also 
have  require  purchase  of  the  improved 
belts  after  one  year.  MSHA  has 
withdrawn  this  item. 

Timetable: 


Action 


Date 


FR  CM* 


03/31/95  60  FR  16589 


NPRM  12/24/92  57  FR  61 524 

Extension  of  Comment  02/11/93  58FR8028 

Period  to 
Reopen  Record  and 

Notice  of  Put)lic 

Hearing 

Record  Closed  06/05/95  60  FR  16558 

Record  Reopened         10/31/95  60  FR  55353 

Extension  of  Comment  1 2/20/95  60  FR  65509 

Period  to 

Record  Reopened         12/28/99  64  FR  72617 

Withdrawal  Notice         07/15/02  67  FR  46431 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Govenmwnt  l.eveis  Affected:  None 

Agency  Contact:  Marvin  W.  Nichols 

Jr.,  Director,  Office  of  Standards, 

Department  of  Labor.  Mine  Safety  and 

Health  Administration.  Room  2352. 

1100  Wilson  Boulevard.  Arlington,  VA 

22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  1219-AA92 

1829.  OCCUPATIONAL  EXPOSURE  TO 
COAL  MINE  DUST  (LOWERING 
CONCENTRATION  LIMIT) 

Priority:  Other  Significant 

Legal  Auttwrity:  30  USC  811 

CFR  Citation:  30  CFR  70;  30  CFR  71; 

30  CFR  90 

l.agal  Deadline:  None 


DOL— MSHA 


Completed  Actions 


AlMtract:  MSHA  considered 
rulemaking  to  lower  the  respirable  coal 
mine  dust  concentration  limit  because 
miners  continue  to  be  at  risk  of 
developing  dust-induced  occupational 
lung  disease.  MSHA  is  currently 
developing  regidatory  alternatives  to 
issues  relating  to  respirable  coal  mine 
dust.  Therefore,  we  are  withdrawing 
this  item  at  this  time. 

Timetable: 


Fax:202  693-9441 

Email:  nichols-marvin@msha.gov 

RIN:  1219-AB08 

1830.  MINE  RESCUE  TEAMS 
Priority:  Substantive,  Nonsignificant 
Auttwrity:  30  USC  811;  30  USC 


Timetaliie: 


Action 


FR  am 


Notice  of  Public 

Meeting 
Pijt)lic  Meeting 
Withdrawn 


03/12/02  67  FR  11145 

03/28/02 
09/04A}2 


Action 


FR  Cite 


825 

CFR  Citation:  30  CFR  49 

None 


WittxJrawn  09/04A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Ljevels  Affected:  None 

Agency  Contact:  Marvin  W.  Nichols 

Jr..  Director,  Office  of  Standards, 

Department  of  Labor,  Mine  Safety  and 

H^th  Administration,  Room  2352, 

1100  Wilson  Boulevard.  Arlington,  VA 

22209 

Phone:  202  693-9457 


AlMtract:  We  were  assessing  our 
current  regulations  to  identify  areas 
where  we  might  increase  flexibility  and 
encourage  underground  mine  operators 
to  provide  mine  rescue  and  recovery 
capability  at  their  mines.  We  hoped  to 
increase  the  number  and  improve  the 
quality  of  mine  rescue  teams  available 
to  assist  miners  in  life  threatening 
emergencies.  MSHA  is  withdrawing 
this  item  and  plans  to  evaluate 
nonregulatory  alternatives. 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Agency  Contact:  Marvin  W.  Nichols 

Jr..  Director.  Office  of  Standards, 

Department  of  Labor.  Mine  Safety  and 

Health  Administration,  Room  2352, 

1100  Wilson  Boulevard,  ArUngton,  VA 

22209 

Phone:  202  693-9457 

Fax:  202  693-9441 

Email:  nichol8-marvin@msha.gov 

RIN:  1219-AB20 


Department  of  Labor  (DOL) 

Office  of  the  Assistant  Secretary  for  Administration  and  Management  (OASAM) 


Proposed  Rule  Stage 


1831.  NONDISCRIMINATION  ON  THE 
BASIS  OF  AGE  IN  PROGRAMS  AND 
ACTIVITIES  RECEIVING  FEDERAL 
HNANaAL  ASSISTANCE  FROM  THE 
DEPARTMENT  OF  LABOR 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  6101  et  seq. 
Age  Discrimination  Act  of  1975 

CFR  Citation:  29  CFR  35 

L«gal  Deadline:  NPRM,  Judicial. 
September  10,  1979,  Publication  is 
required  within  90  days  of  submission 
to  HHS  of  final  rule  within  120  days 
of  NPRM. 

Abstract  The  proposed  regidatory 
action  implements  the  Age 
Discrimination  Act  of  1975  (the  Act). 
The  Act  prohibits  discrimination  on  the 
basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance. 
The  Age  Act  also  contains  specific 


exceptions  that  permit  the  use  of 
certain  age  distinctions  and  factors 
other  than  age  that  meet  the  Age  Act's 
requirements.  This  NPRM  is  the  second 
republication  of  an  NPRM  published  on 
December  29.  1998^  with  updates  to 
reflect  the  passage  of  the  Workforce 
Investment  Act  of  1998  and  to  add  the 
term  "program  or  activity  as  it  is 
defined  in  the  Civil  Rights  Restoration 
Act  of  1987.  These  changes  do  not  alter 
the  substance  of  the  NPRM. 

Timetable: 


Action 


Date 


FR  CHe 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Third  NPRM 


12/29/98  63  FR  71714 
03/01/99 

06/10^02  67  FR  39829 
08/09/02 


oemvos 


Third  NPRM  Comment  08/00/03 

Period  End 
Final  Rule  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact  Annabelle  T. 

Lockhart,  Director,  Civil  Rights  Center. 

Department  of  Labor,  Office  of  the 

Assistant  Secretary  for  Administration 

and  Management.  Room  N4123,  200 

Constitution  Avenue  NW,  FP  Building. 

Washington.  DC  20210 

Phone:  202  693-6500 

TDD  Phone:  202  693-6515 

Fax:  202  693-6505 

Email:  civilrightscenter@dol.gov 

RIN:  1291-AA21 
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Department  of  Labor  (DOL) 

Office  of  the  Assistant  Secretary  for  Administration  and  Management  (OASAM) 


nnal  Rule  Stage 


1832.  AUDITS  OF  STATES,  LOCAL 
GOVERNMENTS,  AND  NONPROFTT 
ORGANIZATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  750i  Single 
Audit  Act  Amendments  of  1996;  OMB 
Circular  A-110;  OMB  Circular  A-133 

CFR  Citation:  29  CFR  99 

l.agal  Deadlina:  None 

AtMtract:  This  action  adds  a  new  title 
29  CFR  99  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations"  as  a  new  regulation 
which  codifies  the  revised  Office  of 
Management  and  Budget  (OMB) 
Circular  A-133  in  its  entirety.  The 
Single  Audit  Act  Amendments  of  1996 
(Public  Law  104-156,  110  Stat.  136)  and 
the  June  24,  1997,  revision  of  OMB 
Circular  A-133,  "Audits  of  States.  Local 
Governments,  and  Non-Profit 
Organizations,"  required  agencies  to 
adopt  in  codified  regulations  the 
standards  in  the  revised  OMB  Circular 
A-133  by  August  29.  1997,  so  that  they 
will  apply  to  audits  of  fiscal  years 
beginning  after  June  30.  1996.  The 
revised  OMB  Circular  A-133  co-located 
audit  requirements  for  States,  local 
governments,  and  nonprofit 
organizations.  As  a  consequence,  the 
OMB  rescinded  OMB  Circular  A-128, 
"Audits  of  States  and  Local 
Governments."  On  August  29.  1997.  the 
Department  of  Labor  amended  its  grants 
common  rules  at  29  CFR  95  and  29 
CFR  97  in  accordance  with  OMB 
guidance. 

Tlnwtabla: 


Constitution  Avenue  NW,  N5425,  FP 

Building,  Washington,  DC  20210 

Phone:  202  693-7285 

Fax:  202  693-7290 

Email:  saylor-ieffieyMol.gov 

Larry  Murphy,  Policy  Analyst. 

Department  of  Labor,  Office  of  the 

Assistant  Secretary  for  Administration 

and  Management,  Room  N5425,  200 

Constitution  Avenue  NW..  Washington, 

DC  20210 

Phone:  202  693-7283 

Fax:  202  693-7290 

Email:  murphy-larryOdol.gov 

1291-AA26 


Action 


Dal*  FR  CH* 


Interim  Final  Rule 
intenm  Final  Rule 

Effective 
Intenm  Final  Rule 

Comment  Period 
Final  Rule 


03/25/99  64  FR  14537 
03/25/99 

05/24/99  64  FR  14537 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Govenunental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State, 

Local 

Additioruil  information:  The  interim 
rule  is  in  effect.  The  Final  rule  is 
expected  in 

Agency  Contact:  Jeffrey  Saylor, 
Management,  Department  of  Labor, 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management,  200 


1833.  AUDIT  REQUfREMENTS  FOR 
GRANTS,  CONTRACTS,  AND  OTHER 
AGREEiMENTS 

Priority:  Info./Admin./Other 

Legal  Authority:  31  USC  7500  et  seq; 
OMB  Circular  A-133 

CFR  Citation:  29  CFR  96 

Legal  Deadline:  None 

At>stract:  This  interim  final  rule  revises 
title  29  of  the  Code  of  Federal 
Regulations  (CFR)  part  96  "Audit 
Requirements  for  Grants.  Contracts,  and 
Other  Agreements"  to  update  references 
to  the  revised  Office  of  Management 
and  Budget  (OMB)  Circular  A-133, 
which  is  simulanteously  codified  in  29 
CFR  part  99  and  to  consolidate  various 
other  provisions  to  ensure  consistency, 
and  continuity. 

Timatabia: 


Action 


Dale         FR  Cit* 


03/25/99  64  FR  14537 
03/25/99 

05/24/99 


11/00/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 

Regulatory  Flexil>ility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 

Local 

Additional  information:  The  interim 
final  rule  is  in  effect.  The  final  rule 
is  expected 

Agency  Contact  Jeffrey  D.  Saylor, 
Management  Services,  Department  of 
Labor,  Office  of  the  Assistant  Secretary 
for  Administration  and  Management, 
200  Constitution  Avenue  NW.,  Room 
N5425,  FP  Building",  Washington,  DC 
20210-0001 


Phone:  202  693-7282 

Fax:  202  693-7290 

Email:  8aylor-jeffi«y®dol.gov 

Larry  Murphy,  Policy  Analyst, 

Department  of  Labor,  Office  of  the 

Assistant  Secretary  for  Administration 

and  Management,  Room  N5425,  200 

Constitution  Avenue  NW.,  Washington, 

DC  20210 

Phone:  202  693-7283 

Fax:  202  693-7290 

Email:  murphy-larryddol.gov 

RIN:  1291-AA27 

1834.  IMPLEMENTATION  OF  THE 
NONDISCRIMINATION  AND  EQUAL 
OPPORTUNfTY  REQUIREMENTS  OF 
THE  WORKFORCE  INVESTMENT  ACT 
OF  1998 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  2938 
Workforce  Investment  Act 

CFR  Citation:  29  CFR  37 

Legal  Deadlina:  Final,  Statiitory. 
August  7,  1999. 

AtMtract:  The  Workforce  Investment 
Act  of  1998  (WIA)  was  signed  into  law 
by  President  Clinton  on  August  7,  1998. 
Section  188  prohibits  discrimination  by 
recipients  of  financial  assistance  under 
title  I  of  WIA  on  the  grounds  of  race, 
color,  national  origin,  sex,  age, 
disability,  religion,  political  affiliation 
or  belief,  and  for  beneficiaries  only, 
participant  status,  and  against  certain 
noncitizens.  Section  188(e)  requires 
that  the  Secretary  of  Labor  issue 
regulations  necessary  to  implement 
section  188  not  later  than  one  year  after 
the  date  of  the  enactment  of  the  WIA. 
Such  regulations  will  include  standards 
for  determining  compliance  and 
procedures  for  enforcement  that  are 
consistent  with  the  acts  referred  to  in 
section  188(a)(1),  as  well  as  procedures 
to  ensure  that  complaints  filed  under 
section  188  and  such  acts  are  processed 
in  a  manner  that  avoids  duplication  of 
effort.  The  reauthorization  of  WIA  is 
currently  under  consideration  by  the 
Congress.  It  may  include  amendments 
to  the  nondiscrimination  provisions 
contained  in  section  188  that  would 
directly  impact  these  regulations.  A 
final  rule  will  be  issued  after 
congressional  action  on  the 
reauthorization  .of  WIA.  In  the 
meantime,  a  second  interim  final  rule 
will  be  published  to  delete  a  particular 
paragraph  bom  the  earlier  interim  final 
rule  and  to  redesignate  two  of  the 
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DOL— OASAIM 


Rnal  Rule  Stage 


remaining  paragraphs  of  the  interim 
final  rule. 

Timetable: 


published  as  part  of  a  Govemmentwide 
issuance. 

Timetabia: 


Action 

Date         FR  cn* 

Action                           Data         FR  Cite 

Interim  Fmal  Rule 

11/12/99  64  FR  61692 

NPRM                            12/06/00  65  FR  76460 

Interim  Final  Rule 

12/1 3«9 

NPRM  Comment          01A)5«)1 

Comment  Period 

Period  End 

Second  Interim  Final 

02A)(V03 

Rnal /Action                  12/00/02 

Rule 

Rnal  Action  Effective    01/00/03 

Second  Interim  Final 
Rule  Comment 

03/0(V03 

Regulatory  Flexibility  Analysis 

Period  End 

Required:  No 

Final  Rule 

To  Be  Detemiined 

Small  Entities  Affected:  No 

Regulatory  Flaxtt>ility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Annabelle  T. 

Lockhart,  Director,  Civil  Rights  Center, 

Department  of  Labor,  Office  of  the 

Assistant  Secretary  for  Administration 

and  Management,  Room  N4123.  200 

Constitution  Avenue  NW,  FP  Building, 

Washington,  DC  20210 

Phone:  202  693-6500 

TDD  Phone:  202  693-6515 

Fax:  202  693-6505 

Email:  civilrightscentei^ol.gov 

RIN:  1291-AA29 

1835.  EFFECTUATION  OF  TITLE  VI  OF 

THE  CIVIL  RIGHTS  ACT  OF  1964  AND 

IMPLEMENTATION  OF  SECTION  504 

OF  THE  REHABILITATION  ACT  OF 

1973 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMrity:  29  USC  794;  42  USC 
2000(d) 

CFR  Citation:  29  CFR  31;  29  CFR  32 

Legal  Deadline:  None 

Abstract:  This  proposal  would 
incorporate  into  29  CFR  parts  31  and 
32  the  term  "program  or  activity"  and 
the  definition  of  that  term  as  it  was 
defined  in  the  Civil  Rights  Restoration 
Act  of  1987.  Part  31  effectuates  title  VI 
of  the  Civil  Rights  Act  of  1964,  which 
prohibits  discrimination  on  the  basis  of 
race,  color  or  national  origin  in 
programs  or  activities  that  receive 
financial  assistance  from  the 
Department  of  Labor.  Part  32 
implements  section  504  of  the 
Rehabilitation  Act  of  1973,  which 
prohibits  discrimination  on  the  basis  of 
disability  in  programs  or  activities  that 
receive  financial  assistance  irom  the 
Department  of  Labor.  The  publication 
of  this  rule  is  being  coordinated  by  the 
Department  of  Justice  and  will  be 


Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Aimabelle  T. 

Lockhart,  Director,  Civil  Rights  Center, 

Department  of  Labor,  Office  of  the 

Assistant  Secretary  for  Administration 

and  Management.  Room  N4123,  200 

Constitution  Avenue  NW,  FP  Building, 

Washington,  DC  20210 

Phone:  202  693-6500 

TDD  Phone:  202  693-6515 

Fax:  202  693-6505 

Email:  civiliightscenter@dol.gov 

RIN:  1291-AA31 

1836.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS)  29  CFR  98 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  40  USC  486(c);  41 
USC  701;  5  USC  301 

CFR  Citation:  29  CFR  94;  29  CFR  98 

Legal  Deadline:  None 

Abstract:  This  docimient  proposed 
substantive  changes  and  amendments 
to  the  Govemmentwide 
nonprocurement  common  rule  for 
debarment  and  suspension  and  the 
Govemmentwide  rule  implementing  the 
Drug-Free  Workplace  Act  of  1988.  The 
most  significant  changes  are:  (1)  This 
proposed  common  rule  on  debarment 
and  suspension  would  limit  the    • 
mandatory  lower  tier  application  of  an 
exclusion  to  the  first  procurement  level 
under  a  nonprocurement  covered 
transaction;  (2)  This  proposed  common 
rule  on  debarment  and  suspension 
would  set  the  dollar  threshold  on 
prohibited  lower-tier  procurement 
transactions  with  excluded  persons  at 
$25,000;  (3)  Both  this  proposed  rule  on 
debarment  and  suspension  and  the 
proposed  rule  on  drug-free  workplace 


requirements  would  eliminate  the 
mandate  for  agencies  and  participants 
to  obtain  written  certifications  frt)m 
awardees  or  persons  with  whom  they 
propose  to  enter  into  covered 
transactions.  The  proposed  rules  will 
allow  agencies  and  participants  the 
flexibility  to  use  other  means  if  they 
so  choose,  such  as  award  conditions  or 
electronic  access  to  the  GSA  List  on 
the  Internet,  to  enforce  compliance 
v«rith  the  rules;  and  (4)  The  proposed 
rule  on  drug-&«e  workplace 
requirements  would  be  separated  frt>m 
this  proposed  rule  on  debarment  and 
suspension.  The  drug-free  workplace 
requirements  currently  are  in  subpart 
F  of  the  Debarment  and  Suspension 
Nonprocurement  Common  Rule. 

Timetal>ie: 


Action 


FR  CN* 


01/23/02  67  FR  3265 
03/25/02 


NPRIWI 

NPRM  Comment 

Period  End 
Interim  Final  Rule         1 2/000)2 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  OMB  is  waiting 
for  other  agencies  participating  in  the 
common 

Agency  Contact:  Jeffrey  D.  Saylor, 

Management  Services,  Department  of 

Labor,  Office  of  the  Assistant  Secretary 

for  Administration  and  Management, 

200  Constitution  Avenue  NW.,  Room 

N5425,  FP  Building,  Washington,  DC 

20210-0001 

Phone:  202  693^7282 

Fax:  202  693-7290 

Email:  saylor-jeffrey@dol.gov 

Larry  Murphy,  Policy  Analyst, 

Department  of  Labor,  Office  of  the 

Assistant  Secretary  for  Administration 

and  Management,  Room  N5425,  200 

Constitution  Avenue  NW.,  Washington, 

DC  20210 

Phone:  202  693-7283 

Fax:  202  693-7290 

Email:  murphy-larry@dol.gov 

RIN:  1291-AA33 

1837.  DEPARTMENT  OF  LABOR 
ACQUISITION  REGULATIONS 

Priority:  Info./Admin./Other 

Legal  Authority:  40  USC  486(C);  5  USC 
301 
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DOL-OASAM 


Hnal  Rule  Stage 


CFR  Citation:  48  CFR  2900  to  2999 

LAgal  Deadline:  None 

Abstract:  Revisioos  to  the  OOLAR 
reflect  changes  in  the  Federal 
Acquisition  Regulation  and 
organizational  changes  within  DOL. 
The  changes  to  the  DOLAR  are 
extensive  and  reflect  the  large  number 
of  changes  made  to  the  Federal 
Acquisition  Regulation  since  1986. 


Timetable: 


Action 


FR  Cite 


Interim  Final  Rule         1 1AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Gk>vemmefit  Levels  Affected:  None 

Agency  Contact:  jefbey  D.  Saylor, 
Management  Services,  Department  of 


Labor,  Office  of  the  Assistant  Secretary 

for  Administration  and  Management, 

200  Constitution  Avenue  NW.,  Room 

N5425,  FP  Building,  Washington,  DC 

20210-0001 

Phone:  202  693-7282 

Fax:  202  693-7290 

Email:  saylor-jeffi«y@dol.gov 


RIN:  1291-AA34 


Department  of  Labor  (DOL) 

Office  of  the  Assistant  Secretary  for  Administration  and  Management  (OASAM) 


Long-Term  Actions 


1838.  GRANTS  AND  AGREEMENTS 

Priority:  Other  Significant 

l.egai  Authority:  PL  105-277 

CFR  Citation:  29  CFR  95 

Legal  Deadline:  None 

Abstract:  The  Department  is  joining 
with  other  Federal  agencies  to  establish 
revised  regulations  for  grants.  Congress 
included  a  two-sentence  provision  in 
OMB's  appropriation  for  fiscal  year 
1999,  contained  in  Public  Law  105-277, 
directing  OMB  to  revise  section  95.36 
of  Circular  A-110  "to  require  Federal 
awarding  agencies  to  ensure  that  all 
data  produced  imder  an  award  will  be 
made  available  to  public  through  the 
procedures  established  under  the 
Freedom  of  Information  Act."  Circular 
A-110  applies  to  grants  and  cooperative 
agreements  with  institutions  of  higher 
education,  hospitals,  and  nonprofit 


institutions,  from  all  Federal  agencies. 
OMB  finalized  the  revision  on 
September  30.  1999  (64  FR  54926).  This 
interim  final  rule  amends  the  agencies' 
codification  of  Circular  A-110  so  they 
reflect  OMB's  recent  action. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 
Final  Rule 


03/16/00  65  FR  14405 
04/17/00 

05/15AX) 


To  Be  Deteimined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  HHS  is  the 
lead  agency  and  will  coordinate  the 
next  action  with 


Agency  Contact:  Jeflrey  D.  Saylor, 

Management  Services,  Department  of 

Labor,  Office  of  the  Assistant  Secretary 

for  Administration  and  Management, 

200  Constitution  Avenue  NW.,  Room 

N5425,  FP  Building,  Washington,  DC 

20210-0001 

Phone:  202  693-7282 

Fax:  202  693-7290 

Email:  saylor-jeffrejr@dol.gov 

Larry  Murphy,  Policy  Analyst, 

Department  of  Labor,  Office  of  the 

Assistant  Secretary  for  Administration 

and  Management,  Room  N5425,  200 

Constitution  Avenue  NW.,  Washington. 

DC  20210 

Phone:  202  693-7283 

Fax:  202  693-7290 

Email:  murphy-larry@dol.gov 

RIN:  1291-AA30 


Department  of  Labor  (DOL) 

Occupational  Safety  and  Health  Administration  (OSHA) 


Prerule  Stage 


1839.  CONRNED  SPACES  IN 
CONSTRUCTION  (PART  1926): 
PREVENTING 

SUFFOCATION/EXPLOSIONS  IN 
CONRNED  SPACES 

Priority:  Economically  Significant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

li  Authority:  29  USC  655(b):  40 


USC  333 

CFR  CHatlon:  29  CFR  1926.36 

Legal  Deadline:  None 

Abstract  In  January  1993,  OSHA 
issued  a  general  industry  rule  to  protect 
employees  who  enter  confined  spaces 
(29  CFR  1910.146).  This  standard  does 


not  apply  to  the  construction  industry 
because  of  differences  in  the  natiire  of 
the  worksite  in  the  construction 
industry.  In  discussions  with  the 
United  Steel  Workers  of  America  on  a 
settlement  agreement  for  the  general 
industry  standard,  OSHA  agreed  to 
issue  a  proposed  rule  to  extend 
confined-space  protection  to 
construction  workers  appropriate  to 
their  work  environment.  OSHA  intends 
to  issue  a  proposed  rule  addressing  this 
construction  industry  hazard  next  year. 


Action 


FR  Gil* 


Convene  SBREFA 
Panel 


04AXV03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Russell  B.  Swanson, 

Director,  Directorate  of  Construction, 

Department  of  Labor,  Occupational 

Safety  and  Health  Administration, 

Room  N3468,  200  Constitution  Avenue 

NW,  FP  Building,  Washington,  DC 

20210 

Phone:  202  693-2020 

Fax:  202  693-1689 

Email:  bswanson@dol.gov 

RIN:  1218-AB47 
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1840.  OCCUPATIONAL  EXPOSURE  TO 
ETHYLENE  OXIDE  (SECTION  610 
REVIEW) 

Priority:  Other  Significant 

Legal  Authority:  29  USC  655(b);  5  USC 
553;  5  USC  610 

CFR  Citation:  29  CFR  1910.1047 

Legal  Deadline:  None 

Abstract:  OSHA  has  undertaken  a 
review  of  the  ethylene  oxide  (ETO) 
standard  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  and  section  5  of  EO 
12866.  The  review  has  considered  the 
continued  need  for  the  rule,  the 
impacts  of  the  rule,  comments  on  the 
rule  received  from  the  public,  the 
complexity  of  the  rule,  whether  the  rule 
overlaps,  duplicates  or  conflicts  with 
other  Federal,  State  or  local  regulations, 
and  the  degree  to  which  technology, 
economic  conditions  or  other  factors 
may  have  changed  since  the  rule  was 
last  evaluated.  The  Agency's  findings 
with  respect  to  this  review  will  be 
published  in  a  report  available  to  the 
public  in  2003. 

Timetable: 


Action 


Date  FR  Cite 


Begin  Review 
End  Review 


10«)1/96 
03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  F.  Martonik, 
Evaluation,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Room  N3641,  200 
Constitution  Avenue  NW,  FP  Building, 
Washi^on,  DC  20210 
Phone:  202  693-2043 
Fax:  202  693-1641 
Email:  john.martonik@osha.gov 

RIN:  1218-AB60 

1841.  GRAIN  HANDUNG  FAaLlTIES 
(SECTION  610  REVIEW) 

Priority:  Other  Significant 

Legal  Authority:  29  USC  655(b);  5  USC 
553;  5  USC  610 

CFR  Citation:  29  CFR  1910.272 

Legal  Deadline:  None 

Abstract:  OSHA  is  imdertaking  a 
review  of  its  grain  handling  standard 
(29  CFR  1910.272)  in  accordance  with 
the  requirements  of  section  610  of  the 
Regulatory  Flexibility  Act  and  section 


5  of  EO  12866.  The  review  will  cover 
the  continued  need  for  the  rule;  the 
natiire  of  complaints  or  comments 
received  from  the  public  concerning  the 
rule;  the  complexity  of  the  rule;  the 
extent  to  which  the  rule  overlaps, 
duplicates  or  conflicts  with  other 
Federal  rules  and,  to  the  extent  feasible, 
with  State  and  local  rules;  and  the 
degree  to  which  technology,  economic 
conditions,  or  other  factors  have 
changed  in  the  industries  affected  by 
the  rule. 

Timetable: 


Action 


CMS  FR  one 


Begin  Review 
End  Review 


10/01/97 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  l-evels  Affected:  None 

Agency  Contact:  John  F.  Martonik, 
Evaluation,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3641,  200 
Constitution  Avenue  NW,  FP  Bmlding, 
Washington,  DC  20210 
Phone:  202  693-2043 
Fax:  202  693-1641 
Email:  john.martonik@osha.gov 

RIN:  1218-AB73 

1842.  OCCUPATIONAL  EXPOSURE  TO 
BERYLUUM 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  29  USC  655(b);  29 
USC  657 

CFR  Citation:  29  CFR  1910 

Legal  Deadline:  None 

Abstract:  OSHA  intends  to  issue  a 
Request  for  Information  and  to  evaluate 
the  extensive  research  related  to  the 
mechanisms  of  disease  underlying 
Chronic  Berylliiun  Disease  or  beryllium 
sensitization  and  to  identify  the  best 
ways  of  reducing  employee  exposure  to 
beryllium.  OSHA  wiU  also  be 
identifying  processes,  industries,  and 
kinds  of  businesses  that  involve  the  use 
of  beryllium.  This  information  is 
necessary  if  OSHA  is  to  develop  a  rule 
to  reduce  worker  exposure  to  dust  or 
fumes  from  beryllium  metal,  metal 
oxides,  or  alloys,  all  of  which  may 
cause  serious  and  sometimes  fatal  lung 
disease  (chronic  beryll  am  disease 
(CBD),  lung  cancer,  and  skin  disease). 
In  1999  and  in  2001,  OSHA  was 


petitioned  to  issue  an  emergency 
temporary  standard  by  the  Paper, 
Allied-Industrial,  Chemical,  and  Energy 
Workers  Union  (PACE),  Public  Citizen 
Health  Research  group  and  others.  The 
Agency  denied  these  petitions  but 
stated  its  intent  to  begin  data  gathwing 
efforts  to  collect  needed  information  on 
beryllium's  toxicity,  risks,  and  patterns 
of  usage.  The  Request  for  Information 
will  be  designed  to  obtain  such 
information. 

Timetable: 


Action 


CMe  FR  CM* 


Request  for  11/00/02 

Information 

Regulatory  Fiexit>iiity  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AB76 

1843.  HEARING  CONSERVATION 
PROGRAM  FOR  CONSTRUCTION 
WORKERS 

Priority:  Economically  Significant 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  29  USC  655(b);  40 
USC  333 

CFR  Citation:  29  CFR  1926.52 

Legal  Deadline:  None 

Abstract:  OSHA  issued  a  section 
6(b)(5)  health  standard  mandating  a 
comprehensive  hearing  conservation 
program  for  noise-exposed  woricers  in 
general  industry  in  1983.  However,  no 
rule  was  promulgated  to  cover  workers 
in  the  construction  industry.  A  number 
of  recent  studies  have  shown  that  many 
construction  workers  experience  work- 
related  hearing  loss.  In  addition,  the 
use  of  engineering,  administrative  and 
personal  protective  equipment  to 
reduce  exposures  to  noise  is  not 
extensive  in  this  industry.  OSHA 
issued  an  advance  notice  of  proposed 
rulemaking  to  gather  information  on  the 
extent  of  noise-induced  hearing  loss 
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among  workers  in  different  trades  in 
this  industry,  current  practices  to 
reduce  this  loss,  and  additional 
approaches  and  protections  that  could 
be  used  to  prevent  such  loss  in  the 
futiire. 


Fax:  202  693-1663 
RIN:  1218-AB89 


Action 


FR  CM* 


ANPRM  08A)5/02  67  FR  50610 

Comment  Period  End  11/04/02 

Next  Step  To  Be  04/00^)3 
Detemiined 

Regulatory  Flexibility  Analysia 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  F.  Win, 
Director,  Directorate  of  Standards  and 
Guidance.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 
Phone:  202  693-2222 


1844.  PRESENCE  SENSING  DEVICE 
INITIATION  OF  MECHANICAL  POWER 
PRESSES  (SECTION  610  REVIEW) 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  29  USC  651  et  seq; 
5  USC  610 

CFR  Citation:  29  CFR  1910.217(h).  app 
A.B,C 

Legal  Deadline:  None 

AtMtract:  OSHA  will  undertake  a 
review  of  the  Agency's  Presence 
Sensing  Device  Initiation  of  Mechanical 
Power  Presses  rule  (29  CFR  1910.217) 
in  accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  and 
section  5  of  Executive  Order  12866. 
The  review  will  consider  among  other 
things,  the  need  for  the  rule,  the 
impacts  of  the  rule,  public  comments 
on  the  rule,  the  complexity  of  the  rule, 
and  whether  the  rule  overlaps. 


duplicates,  or  conflicts  with  other 
regulations. 

Timetable: 


Action 


Data 


FR  Cite 


12/01/01 

08/28/02  67  FR  55181 


Begin  Review 
Request  for 

Comments 
Comment  Period  End    01/27/03 
Next  Step  To  Be  To  Be  DetenTMned 

Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  John  F.  Martonik. 
Evaluation,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3641.  200 
Constitution  Avenue  NW.  FP  Building. 
Washington.  DC  20210 
Phone:  202  693-2043 
Fax:  202  693-1641 
Email:  john.martonik@osha.gov 

RIN:  1218-AC03 


Department  of  Labor  (DOL) 

Occupational  Safety  and  Health  Administration  (OSHA) 


Proposed  Rule  Stage 


1845.  ASSIGNED  PROTECTION 
FACTORS:  AMENDMENTS  TO  THE 
RNAL  RULE  ON  RESPIRATORY 
PROTECTION 

Regulatory  Plan:  This  entry  is  Seq.  No. 
97  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1218-AA05 

1846.  longshoring  and  marine 
terminals  (parts  1917  and  1918) 
—  reopening  of  the  record 
(Vertical  tandem  ufts  (vtls)) 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  29  USC  655(b):  33 
USC  941 

CFR  Citation:  29  CFR  1918.11:  29  CFR 
1918.85 

Legal  Deadline:  None 

Abstracts  OSHA  issued  a  final  rule  on 
Longshoring  on  July  25.  1997  (62  FR 
40142).  However,  in  that  rule,  the 
Agency  reserved  provisions  related  to 
vertical  tandem  lifts.  Vertical  tandem 
lifts  (VTLs)  involve  the  lifting  of  two 
or  more  empty  intermodal  containers, 
secured  together  with  twist  locks,  at  the 


same  time.  OSHA  has  continued  to 
work  with  national  and  international 
organizations  to  gather  additional 
information  on  the  safety  of  VTLs.  The 
Agency  is  going  to  request  additional 
information  from  the  public  on  this 
issue,  and  prepare  a  notice  of  proposed 
rulemaking  to  address  the  safety  issues 
of  this  type  of  work. 

Timetable: 


Action 


Dale         FR  Cite 


06/06/94  59  FR  28594 
09/23/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  on  07/25/97  62  FR  40142 

Longshoring/Marine 
Public  Meeting  on  10/09/97  62  FR  52671 

VTLs -1/27/1998 
Request  for  11/00/02 

Infom^tion  (RFI) 
NPRM  06/00/03 

Regulatory  Flexiblllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  F.  Witt. 
Director.  Directorate  of  Standards  and 
Guidance.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration.  Room  N3605.  200 


Constitution  Avenue  NW..  Washington. 

DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  1218-AA56 

1847.  OCCUPATIONAL  EXPOSURE  TO 
HEXAVALENT  CHROMIUM 
(PREVENTING  OCCUPATIONAL 
ILLNESS:  CHROMIUM) 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  29  USC  655(b);  29 
USC  657 

CFR  Citation:  29  CFR  1910 

Legal  Deadline:  None 

Abstract:  In  July  1993.  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  was  petitioned 
for  an  emergency  temporary  standard 
(ETS)  to  reduce  the  permissible 
exposure  limit  (PEL)  for  occupational 
exposures  to  hexavalent  chromium.  The 
Oil.  Chemical,  and  Atomic  Workers 
International  Union  (OCAW)  and 
Public  Citizen's  Health  Research  Group 
(HRG)  petitioned  OSHA  to  promulgate 
an  ETS  to  lower  the  PEL  for  hexavalent 
chromium  (CrVI)  compounds  to  0.5 
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micrograms  per  cubic  meter  of  air 
(ug/m3)  as  an  eight-hour,  time-weighted 
average  (TWA).  This  would  represent 
a  significant  reduction  in  the  current 
PEL.  The  current  PEL  in  general 
industry  is  found  in  29  CFR  1910.1000 
Table  Z  and  is  a  ceiling  value  of  100 
ug/m3.  measured  as  chromium  (VI)  and 
reported  as  chromic  anhydride  (Cr03). 
The  amoimt  of  chromixim  (VI)  in  the 
anhydride  compound  equates  to  a  PEL 
of  52  ug/m3.  This  ceiling  limit  applies 
to  all  forms  of  hexavalent  chromium 
(VI),  including  chromic  acid  and 
chromates.  lead  chromate.  and  zinc 
chromate.  The  current  PEL  for 
hexavalent  chromium  (VI)  in  the 
construction  industry  is  100  ug/m3  as 
a  TWA  PEL,  which  also  equates  to  a 
PEL  of  52  ug/m3.  After  reviewing  the 
petition.  OSHA  denied  the  request  for 
an  ETS  and  initiated  a  section  6(b)(5) 
rulemaking. 

The  major  illnesses  associated  with 
occupational  exposure  to  hexavalent 
chromium  are  lung  cancer  and 
dermatoses.  OSHA  estimates  that 
approximately  one  million  workers  are 
exposed  to  hexavalent  chromium  on  a 
regular  basis  in  all  industries.  The 
major  uses  of  hexavalent  chromium  are: 
as  a  structural  and  anti-corrosive 
element  in  the  production  of  stainless 
steel,  ferrochromium.  iron  and  steel, 
and  in  electroplating,  welding  and 
painting. 

OSHA  will  make  a  decision  on  what 
action  to  take  next  in  May  2003. 

Timetable: 


1848.  GENERAL  WORKING 
CONOmONS  FOR  SHIPYARD 
EMPLOYMENT 

Priority:  Substantive,  Nonsignificant 

Unfunded  MarKtates:  Undetermined 

Legal  Authority:  29  USC  655(b);  33 
USC  941 

CFR  Citation:  29  CFR  1915  subpart  F 
Legal  Deadline:  None 
Abstract:  During  the  1980s.  OSHA 
initiated  a  project  to  update  and 
consolidate  the  various  OSHA  shipyard 
standards  that  were  applied  in  the 
shipbuilding,  ship  repair,  and 
shipbreaking  industries.  Publication  of 
a  proposal  addressing  general  working 
conditions  in  shipyards  is  part  of  this 
project.  The  operations  addressed  in 
this  rulemaking  relate  to  general 
working  conditions  such  as 
housekeeping,  illumination,  sanitation, 
first  aid.  and  lockout/tagout.  About 
100,000  workers  are  potentially 
exposed  to  these  hazards  annually. 

Timetable: 


Action 


Data 


FR  Cite 


Request  for  08/22/02  67  FR  54389 

Information 
Comment  Period  End    1 1/20/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  F.  Witt. 
Director.  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AB45 


Action 


Date 


FR  Cite 


NPRI^ 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 
Government  levels  Affected:  None 

Agency  Contact:  Steven  F.  Witt. 
Director.  Directorate  of  Standards  and 
Guidance.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Room  N3605.  200 
Constitution  Avenue  NW..  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  121&-AB50 

1849.  HRE  PROTECTION  IN 
SHIPYARD  EMPLOYMENT  (PART 
1915,  SUBPART  P)  (SHIPYARDS:  HRE 
SAFETY) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

98  in  part  U  of  this  issue  of  the  Federal 

Register. 

RIN:  1218-AB51 

1850.  ELECTRIC  POWER 
TRANSMISSION  AND  DISTRIBUTION; 
ELECTRICAL  PROTECTIVE 
EQUIPMENT 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 
Unfunded  Mandates:  Undetermined 


Legal  Authority:  29  USC  655(b);  40 
USC  333 

CFR  Citation:  29  CFR  1910.136;  29  CFR 
1910.137;  29  CFR  1910.269;  29  CFR 
1926  subpart  V;  29  CFR  1926.97 

Legal  Deadline:  None 

AtMtract:  Electrical  hazarHs  are  a  major 
cause  of  occupational  death  in  the 
United  States.  The  annual  fatality  rate 
for  power  line  workers  is  about  50 
deaths  per  100.000  employees.  The 
construction  industry  standard 
addressing  the  safety  of  these  workers 
during  the  construction  of  electric 
power  transmission  and  distribution 
lines  is  nearly  30  years  old.  OSHA  is 
developing  a  revision  of  this  standard 
that  will  prevent  many  of  these 
fatalities,  add  flexibility  to  the 
standard,  and  update  and  streamline 
the  standard.  OSHA  also  intends  to 
amend  the  corresponding  standard  for 
general  industry  so  that  requirements 
for  work  performed  during  the 
maintenance  of  electric  power 
transmission  and  distribution 
installations  are  the  same  as  those  for 
similar  work  in  construction.  In 
addition.  OSHA  will  be  revising  a  few 
miscellaneous  general  industry 
requirements  primarily  affecting 
electric  transmission  and  distribution 
work,  including  provisions  on  electrical 
protective  equipment  and  foot 
protection.  This  rulemaking  will  also 
address  fall  protection  in  aerial  lifts  for 
power  generation,  transmission  and 
distribution  work. 

Timetable: 


Action 


FR  Cite 


NPRIM 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  F.  Witt, 
Director.  Directorate  of  Standards  and 
Guidance.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration.  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222  ' 

Fax:  202  693-1663 

RIN:  121B-AB67 
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DOL-OSHA 


1851.  OCCUPATIONAL  EXPOSURE  TO 
CRYSTALUNE  SIUCA 

Regulatory  Plan:  This  entry  is  Seq.  No. 
99  in  part  n  of  this  issue  of  the  Federal 
Regiflter. 

RM:  1218-AB70 


1852.  WALKING  WORKING 
SURFACES  AND  PERSONAL  FALL 
PROTECTKM  SYSTEMS  (1910) 
(SUPS,  TRIPS.  AND  FALL 
PREVENTION) 

Priortly:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandatea:  Undetermined 

Legal  Authority:  29  USC  655  (b) 

CFR  Citation:  29  CFR  1910  subparts  D 
and  I 

Legal  Deadline:  None 

Abatract:  In  1990,  OSHA  proposed  a 
rule  (55  FR  13360)  addressing  slip,  trip, 
and  fall  hazards  and  establishing 
requirements  for  personal  fall 
protection  systems.  Since  that  time, 
new  technologies  and  procedures  have 
become  available  to  protect  employees 
from  these  hazards.  The  Agency  has 
been  working  to  update  these  rules  to 
reflect  current  technology.  OSHA  is 
publishing  a  notice  to  re-open  the 
rulemaking  for  comment  on  a  number 
of  issues  raised  in  the  record  for  the 
NPRM,  or  related  to  technological 
advances.  OSHA  will  be  updating  its 
regulatory  analysis  as  well. 


AeUon 


FR  CHt 


04/10/90  55  FR  13360 
08*22/90 


NPRM 

NPRM  Comment 

Period  End 
Hearing  09/11/90  55  FR  29224 

NPRM  12/00/02 

Reopening  of  Record    12AXV02 

Regulatory  Flexll)illty  Analysis 
Required:  Undetermined 

Government  l.evato  Affected:  None 

Agency  Contact  Steven  F.  Witt, 
Director.  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605.  2Q0 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AB80 


Proposed  Rule  Stage 


1853.  STANDARDS  IMPROVEMENT 
(MISCELLANEOUS  CHANGES)  FOR 
GENERAL  INDUSTRY,  MARINE 
TERMINALS,  AND  CONSTRUCHON 
STANDARDS  (PHASE  II) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
100  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  1218-AB81 

1854.  REVISK>N  AND  UPDATE  OF 

SUBPART  s— electrk:al 

STANDARDS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  xmdetermined. 

Legal  Auttwrlty:  29  USC  655(b) 

CFR  Citation:  29  CFR  1910  subpart  S 

Legal  Deadline:  None 

Abstract:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
planning  to  revise  and  update  its  29 
CFR  1910  Subpart  S-Electrical 
Standards.  OSHA  will  rely  heavily  on 
the  2000  Edition  of  the  National  Fire 
Protection  Association's  (NFPA's)  70  E 
standard  for  Electrical  Safety 
Requirements  for  Employee 
Workplaces.  This  revision  will  provide 
the  first  update  of  Subpart  S-Electrical 
Standard  since  they  were  originally 
published  in  1981.  OSHA  intends  to 
complete  this  project  in  several  stages. 
The  first  stage  will  cover  design  safety 
standards  for  electrical  systems,  while 
the  second  stage  will  cover  safety- 
related  maintenance  requirements  and 
safety  requirements  for  special 
equipment.  It  will  thus  allow  the  latest 
technological  developments  to  be 
considered.  Several  of  these  state-of- 
the-art  safety  developments  will  be 
addressed  by  OSHA  for  the  first  time. 
OSHA  initially  believed  that  the 
changes  in  the  first  stage  would  not  be 
controversial,  and  thus  had  planned  to 
issue  a  direct  final  rule.  However,  as 
work  has  progressed,  we  have 
determined  that  this  is  not  the  case, 
and  we  are  preparing  an  NPRM  instead. 

Timetable: 


Action 


Otm         FR  Cite 


NPRM 


04AXV03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 


Administration,  Room  N3605,  200 

Constitution  Avenue  NW.,  Washington, 

DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  1218-AB95 

1855.  COMMERCIAL  DIVING 
OPERATIONS:  REV!SK)N 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  655(b) 

CFR  Citation:  29  CFR  1910.423;  29  CFR 
1910.426 

Legal  Deadline:  None 

Abstract:  OSHA's  Commercial  Diving 
Operations  standard  (29  CFR  1910.401 
to  1910.441)  was  published  in  1977.  In 
the  intervening  years,  major  changes  in 
the  technology  of  diving  systems  and 
equipment  have  occurred.  In  December 
1999.  OSHA  granted  a  permanent 
variance  to  Dixie  Divers,  Inc.  permitting 
recreational  diving  instructors 
employed  by  that  company  to  comply 
with  the  provisions  of  the  variance 
rather  than  with  paragraphs  (b)(2)  and 
{c)(3)(iii)  of  1910.423  and  paragraph 
(b)(1)  of  1910.426.  Since  OSHA  granted 
the  variance,  other  employers  of 
recreational  diving  instructors  have 
asked  OSHA  to  clarify  the  applicability 
of  the  variance  to  their  operations. 
OSHA  intends  to  issue  a  notice  of 
proposed  rulemaking  to  amend  the 
commercial  diving  operations  standard 
to  reflect  the  alternative  specified  in  the 
permanent  variance  granted  to  Dixie 
Divers,  Inc. 

Timetable: 


Action 


Dat* 


FR  Cite 


NPRM 


12/0OA)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AB97 


DOL— OSHA 


Proposed  Rule  Stage 


1856.  CONTROLLED  NEGATIVE 
PRESSURE  FIT  TESTING  PROTOCOL: 
AMENDMENT  TO  THE  RNAL  RULE 
ON  RESPIRATORY  PROTECTION 

Priority:  Info./Admin./Other 

Authority:  29  USC  655(b):  29 


USC  657 

CFR  Citation:  29  CFR  1910.134 

Legal  Deadline:  None 

Abstract:  In  January  1998,  OSHA 
published  the  final  Respiratory 
Protection  standard  (29  CFR  1910.134). 
In  the  final  revised  respirator  standard, 
OSHA  set  up  a  mechanism  for  OSHA's 
acceptance  of  new  fit  test  protocols 
imder  Mandatory  Appendix  A.  Any 
person  may  submit  to  OSHA  an 
application  for  approval  of  a  new  fit 
test  protocol,  and  if  the  application 
meets  certain  criteria,  OSHA  will 


initiate  a  rulemaking  proceeding  under 
6(b)(7)  of  the  OSH  Act  to  determine 
whether  to  list  the  new  protocol  as  an 
approved  fit  test  protocol  in  Appendix 
A.  OSHA  has  been  petitioned  to  allow 
the  use  of  a  modified  Controlled 
Negative  Pressure  (CNP)  fit  test 
protocoL 

Employers,  employees,  and  safety  and 
health  professionals  use  fit  testing  to 
select  respirators.  Currently  OSHA 
relies  on  fit  testing  methods  specified 
in  Appendix  A  of  the  final  revised 
Respiratory  Protection  standard. 

When  OSHA  published  the  final 
Respiratory  Protection  standard  in 
1998,  it  allowed  for  later  rulemaking 
on  new  fit  test  methods.  This 
rulemaking  action  will  allow  for  the 
incorporation  of  new  fit  test  methods 
into  1910.134. 


Timetable: 


Action 


FR  Git* 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  lievels  Affected:  State, 
Local.  Tribal,  Federal 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AC05 


Department  of  Labor  (DOL) 

Occupational  Safety  and  Health  Administration  (OSHA) 


Final  Rule  Stage 


1857.  UPDATE  AND  REVISION  OF  THE 
EXIT  ROUTES  STANDARD 

Regulatory  Plan:  This  entry  is  Seq.  No. 
101  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  1218-AB82 

1858.  PROCEDURES  FOR  HANDUNG 
OF  DISCRIMINATION  COMPLAINTS 
UNDER  THE  AVIATION  INVESTMENT 
AND  REFORM  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  42121;  PL 
106-181,  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act,  sec  519 

CFR  Citation:  29  CFR  1979 

Legal  Deadline:  None 

Abstract:  On  March  8,  2000,  Congress 
enacted  the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 


Century,  commonly  known  as  the  Air 
Act.  Section  519  of  the  Act  (49  USC 
42121)  prohibits  air  carriers  or  air 
carrier  contractors  or  subcontractors 
from  discharging  or  otherwise 
discriminating  against  employees  for 
exercising  specified  rights  under  the 
Act.  The  Act  further  provides  that  the 
Secretary  of  Labor  investigate  employee 
claims  of  discrimination  and  ultimately 
issue  a  determination  and  order  after 
an  opportunity  for  either  party  to 
request  a  hearing  on  the  record. 
Procediu^  rules  are  needed  for  filing, 
investigating,  litigating,  and 
adjudicating  complaints  filed  pursuant 
to  the  Act. 

Timetable: 


Action 


Date  FR  Cite 


05/31/02 


06/07/02  67  FR  40597 


Action 


FR  Cite 


Interim  Fmal  Rule 
Interim  Final  Rule 
Effective 


04/01/02  67  FR  15453 
04/01/02 


Interim  Final  Rule 

Comment  Period 
Comment  Period 

Extended 
Comment  Period  End    06/30/02 
Final  Rule  11/00/02 

Regulatory  Flexibility  Analyals 
Requtoed:  No 

Government  Levels  Affected:  None 

Ager>cy  Contact:  John  Robert  Spear, 

Director,  Office  of  Investigative 

Assistance,  Department  of  Labor, 

Occupational  Safety  and  Health 

Administration,  Rm  3603,  200 

Constitution  Avenue,  NW,  Washington, 

DC  20210 

Phone:  202  693-2199 

Fax:  202  693-2369 

Email:  john.spear@osha-no.osha.gov 

RIN:  1218-AB99 
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Department  of  Labor  (DOL) 

Occupational  Safety  and  Health  Admlnlatration  (OSHA) 


Long-Term  Actions 


18M.  GLYCOL  ETHERS:  2- 
HETHOXYETHANOL,  2- 
ETHOXYETHANOL,  AND  THEIR 
ACETATES:  PROTECTING 
REPfKXMXmVE  HEALTH 

Priority:  Other  Significant.  Major  status 
under  5  USC  80f  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  29  USC  651;  29  USC 
655;  29  USC  657 

CFR  CnaMon:  29  CFR  1910.1000:  29 
CFR  1910.1031 


None 


OSHA  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  on  April  2.  1987  (52  FR 
10586).  OSHA  used  the  information 
received  in  response  to  the  ANPRM,  as 
well  as  other  information  and  analysis, 
and  published  a  proposal  on  March  23, 
1993  (58  FR  15526).  that  would  reduce 
the  permissible  exposure  limits  for  four 
glycol  ethers  and  provide  protection  for 
approximately  46,000  workers  exposed 
to  these  substances.  OSHA  has  re- 
opened the  record  to  collect  updated 
information  before  determining  what 
action  should  be  taken. 

OSHA  will  make  a  decision  on  what 
action  to  take  next  in  April  2003. 

TlnMtat>le: 


Action 


Dal*         FR  Cite 


04A)2/87  52  FR  10586 
07/31/87 

03/23/93  58  FR  15526 
06A)7/93 

08/08/02  67  FR  51524 


ANPRM 
ANPRM  Comment 

PenodEnd 
NPRM 
NPRM  Comment 

PenodEnd 
Reopen  Record 
Comment  Penod  End    11/06/02 

Regulatory  FlexMlity  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RM  1218-AA84 


1860.  OCCUPATKHIAL  EXPOSURE  TO 
TUBERCULOSIS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  29  USC  655(b) 

CFR  Citation:  29  CFR  1910.1035 

Legal  Deadllfw:  None 

Abstract:  In  1993.  the  Labor  Coalition 
to  Fight  TB  in  the  Workplace  petitioned 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  to  develop  an 
occupational  health  standard  to  protect 
workers  who  care  for  or  oversee 
patients  or  others  with  active 
tuberculosis  (TB)  against  the 
transmission  of  TB.  After  reviewing  the 
available  information,  OSHA 
preliminarily  concluded  that  a 
significant  risk  of  occupational 
transmission  of  TB  exists  for  some 
workers  in  some  work  settings  and 
began  rulemaking  on  a  proposed 
standard.  Examples  of  workers  at  risk 
of  contracting  TB  as  a  result  of  their 
work  are  health  care  workers,  detention 
facility  personnel,  and  homeless  shelter 
employees.  On  October  17,  1997,  OSHA 
published  its  proposed  standard  for 
occupational  exposure  to  TB  (62  FR 
54160).  The  proposed  standard  would 
require  employers  to  protect  TB- 
exposed  workers  using  infection  control 
measures  that  have  been  shown  to  be 
highly  effective  in  reducing  or 
eliminating  work-related  TB  infections. 
Such  measures  include  procedures  for 
the  early  identification  of  individuals 
with  infectious  TB,  isolation  of 
individuals  with  infectious  TB  using 
appropriate  ventilation,  use  of 
respiratory  protection  in  certain 
situations,  and  skin  testing  and  training 
of  employees. 

After  the  close  of  the  written  comment 
period  for  the  proposed  standard, 
informal  public  hearings  were  held  in 
Washington,  DC,  Los  Angeles,  CA,  New 
.  York  City,  NY,  and  Chicago,  IL.  The 
post-hearing  comment  period  closed  on 
October  5,  1998.  On  June  17,  1999, 
OSHA  reopened  the  rulemaking  record 
for  90  days  to  submit  the  Agency's 
report  on  homeless  shelters  and  certain 
other  documents  that  became  available 
to  the  Agency  after  the  close  of  the 
post-hearing  comment  period.  During 
this  limited  reopening  of  the 
rulemaking  record,  OSHA  also 
requested  interested  parties  to  submit 
comments  and  data  on  the  Agency's 
preliminary  risk  assessment  in  order  to 
obtain  the  best,  most  recent  data  for 


providing  the  most  acciuate  estimates 
of  the  occupational  risk  of  tubercidosis. 

At  the  request  of  Congress,  the  Institute 
of  Medicine  of  the  National  Academy 
of  Sciences  (lOM)  conducted  a  study 
of  OSHA's  proposal  and  the  need  for 
a  TB  standard.  That  study  was 
completed  in  January  2001.  and 
concluded  that  OSHA  should  move 
forward  with  a  standard  modeled  after 
the  CDC  guidelines  and  tailored  to  the 
extent  of  TB  risk  present  in  the 
community.  The  lOM  study  concluded 
that  an  OSHA  standard  was  needed  to 
maintain  national  TB  rates  among 
health  care  and  other  employees  at 
their  current  levels  and  to  prevent 
future  outbreaks  of  multidrug  resistant 
and  other  forms  of  TB  among  these 
workers.  OSHA  has  reopened  the 
record  to  obtain  comment  on  the  lOM 
study,  the  draft  final  risk  assessment 
and  the  peer  reviewers'  comment  on 
the  risk  assessment.  OSHA  will  make 
a  decisipn  on  what  action  to  take  in 
November  2002. 

Timetabte: 


Action 

DM* 

FR  Cite 

SBREFA  Panel 

09/10/96 

NPRM 

10/17/97 

62  FR  54160 

NPRM  Comment 

02/17/98 

62  FR  65388 

Period  End 

Post  Hearing 

10/05/98 

Comnwnt  End 

Record  Reopening 

06/17/99 

64  FR  32447 

Second  Reopening 

06/28/99 

64  FR  34625 

Comment  Period 

End 

Reopening  Comment 

08/02/99 

PenodEnd 

Ttiird  Reopening 

01/24/02 

67  FR  3465 

Comment  Period 

Extension  of  Comment  03/05/02  67  FR  9934 

Period  of 

Reopervng  Comment 

03/25/02 

Period  End 

Comment  Period  End 

05/24A)2 

Next  Action  Undetermined 

Regulatory  Flexttilllty  Analysis 
Requlrsd:  Yes 

Small  Entities  Affected:  Businesses, 
Govemmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

FOderalIsm:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 


Administration,  Room  N3605,  200 

Constitution  Avenue  NW.,  Washington. 

DC  20210 

Phone:  202  693-2222 

Fax:  202  693-1663 

RIN:  1218-AB46 

1861.  EMPLOYER  PAYMEffT  FOR 
PERSONAL  PROTECTIVE  EQUIPMENT 

Priority:  Other  Significant 

Legal  Authority:  29  USC  655(b):  29 
USC  657;  33  USC  941;  40  USC  333 

CFR  Citation:  29  CFR  1910.132;  29  CFR 
1915.152;  29  CFR  1917.96;  29  CFR 
1918.106:  29  CFR  1926.95 

Legal  Deadline:  None 

AlMtract:  Generally,  OSHA  standards 
require  that  protective  equipment 
(including  personal  protective 
equipment  (PPE))  be  provided  and  used 
when  necessary  to  protect  employees 
bom  hazards  that  can  cause  them 
injury,  illness,  or  physical  harm.  In  this 
discussion,  OSHA  uses  the  abbreviation 
"PPE"  to  cover  both  personal  protective 
equipment  and  other  protective 
equipment.  The  Agency  proposed  to 
revise  its  PPE  standard  to  clarify  who 
is  required  to  pay  for  required  PPE  and 
under  what  circimistances.  OSHA 
continues  to  consider  the  issue. 

Timetal>le: 


Action 


FR  Cite 


03/30/99  64  FR  15401 
06/14/99 


NPRM 

NPRM  Comment 

Period  End 
Infomial  Public  08/13/99 

Hearing  End 
Next  /Action  Undetermined 

Regulatory  FlexHMIity  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  State. 
Local,  Federal 

Ageffcy  Contact:  Steven  F.  Witt. 
Director.  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AB77 


1862.  CRANES  AND  DERRICKS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Legal  Authority:  29  USC  651(b);  29 
USC  655(b);  40  USC  333 

CFR  Citation:  29  CFR  1926 

Legal  Deadline:  None 

Atistract:  Subpart  N  addresses  hazards 
associated  with  various  types  of 
hoisting  equipment  used  at 
construction  sites.  Such  equipment 
includes  cranes,  derricks,  hoists, 
elevators  and  conveyors.  The  existing 
rule,  which  dates  back  to  1971.  is  based 
in  part  on  industry  consensus  standards 
from  1958,  1968  and  1969.  There  have 
been  considerable  technological 
changes  since  those  consensus 
standards  were  developed.  Industry 
consensus  standards  for  derricks  and 
for  crawler,  truck  and  locomotive 
cranes  were  updated  as  recentiy  as 
1995.  A  number  of  industry 
stakeholders  have  asked  OSHA  to 
update  subpart  N. 

OSHA's  subpart  N  is  now  30  years  old. 
and  is  based  in  part  on  industry 
consensus  standards  as  much  as  42 
years  old.  No  changes  have  been  made 
to  the  OSHA  standard  since  1971. 
Significant  changes  have  occurred  in 
the  industry  since  the  OSHA  standard 
was  promulgated. 

A  cross-section  of  the  industry  has 
stated  that  there  is  a  need  to  update 
subpart  N.  OSHA  has  determined  that 
the  existing  rule>needs  to  be  revised. 
OSHA  will  be  monitoring  these 
activities  to  determine  whether 
reconmiendations  developed  for 
construction  should  be  applied  to 
cranes  in  general  industry  as  well. 
OSHA  will  make  a  decision  on  what 
action  to  take  next  in  December  2002. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Russell  B.  Swanson, 
Director,  Directorate  of  Construction, 
Department  of  Labor,  Occupational 
Safety  cmd  Health  Administration, 
Room  N3468,  200  Constitution  Avenue 
NW,  FP  Building,  Washington,  DC 
20210 

Phone:  202  693-2020 
Fax:  202  693-1689 
_^niail:  bswanson@dol.gov 

RIN:  1218-ACOl 


1863.  EXCAVATIONS  (SECTION  610 
REVIEW) 

Priority:  Other  Significant 

Legal  Auttwrlty:  29  USC  651  et  seq; 
5  USC  610 

CFR  Citation:  29  CFR  1926.650  to 
1926.652 

Legal  Deadlirte:  None 

At>stract:  OSHA  will  undertake  a 
review  of  the  Agency's  trenching  and 
excavations  standard  (29  CFR  1926.650 
to  1926.652)  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  and  section  5  of 
Executive  Order  12866.  The  review  will 
consider  the  continued  need  for  the 
rule,  the  impacts  of  the  rule,  public 
comments  on  the  rule,  the  complexity 
of  the  rule,  and  whether  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  regulations. 

Timetable: 


Action 


Date         FR  Cite 


12/01/01 
To  Be  Determined 


Begin  Review 
Request  for 
Comments 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  John  F.  Martonik, 
Evaluation,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Room  N3641.  200 
Constitution  Avenue  NW.  FP  Building. 
Washington,  DC  20210 
Phone:  202  693-2043 
Fax:  202  693-1641 
Email:  john.martonik@osha.gov 

RIN:  1218-AC02 

1864.  OCCUPATIONAL  INJURY  AND 
ILLNESS  RECORDING  AND 
REPORTING  REQUIREMENTS 

Priority:  Othej  Significant 

Legal  Authority:  29  USC  553;  29  USC 
657 

CFR  Citation:  29  CFR  1904.10;  29  CFR 
1904.12;  29  CFR  1904.29(bK7)(vi) 

Legal  Deadline:  None 

Al>stract:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  issued  a 
final  rule  on  Occupational  Injury  and 
Illness  Recording  and  Reporting 
Requirements  (66  FR  5916,  January 
19,2001),  scheduled  to  become  effective 
on  January  1.  2002.  Following  a 
thorough  regulatory  review,  the  Agency 
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determined  that  all  but  two  provisions 
of  the  final  rule,  regarding  the 
recording  of  occupational  hearing 
(1904.10)  and  musculoskeletal 
disorders  —  MSDs  (1904.12).  would 
take  effect  as  scheduled  (66  FR  35113. 
July  3.  2001).  Following  notice  and 
comment,  OSHA  published  a  final  rule 
delaying  the  effective  dates  for  sections 
1904.10.  1910.12  and  a  note  to 
1904.29(b)(7)(vi)  until  January  1,  2003. 
The  same  final  rule  provided  interim 
guidance  on  recording  hearing  loss  and 
MSD  cases  during  2002  (66  FR  52031, 
October  12,  2001). 

OSHA  issued  a  final  1904.10  regulation 
setting  recording  criteria  for 
occupational  heeihng  loss  (67  FR  44037, 
July  1,  2002),  and  simultaneously 
issued  a  proposal  to  delay  the 
requirements  for  checking  a  separate 
hearing  loss  column  on  the  300  Log. 
as  well  as  an  additional  one-year  delay 
for  the  1904.12  MSD  requirements  (67 
FR  44124,  July  1,  2002). 

OSHA  is  continuing  to  reconsider  the 
300  Log  columns  for  occupational 
hearing  loss  and  MSD.  and  for  defining 
"musculoskeletal  disorders"  for 
recordkeeping  purposes.  OSHA  will 
issue  one  or  more  final  rules  to  deal 
with  these  injury  and  illness  recording 
issues  for  the  years  2003  and  beyond. 
OSHA  will  make  a  decision  on  what 
action  to  take  next  in  Novembwer  2002. 

Timetable: 


Action 

Dal* 

FR  cn* 

NPflM 

07/03A)1 

66  FR  35113 

NPRM  Comment 

09A)4A)1 

Period  End 

Final  Rule 

10/12/01 

66  FR  52031 

NPRM 

07/01/02 

67  FR  44124 

Final  Rule 

07/01/02 

67  FR  44037 

NPRM  Comment 

08/30/02 

Period  End 

Next  Action  Undetemiined 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Agency  Contact  Steven  F.  Witt. 
Director.  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Room  N3605,  200 
Constitution  Avenue  NW..  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

OH:  1218-AC06 


1865.  •  UPDATING  OSHA 
STANDARDS  BASED  ON  NATIONAL 
CONSENSUS  STANDARD 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

I.agai  Auttiority:  29  USC  655(b) 

CFR  Citation:  29  CFR  1910;  29  CFR 
1915;  29  CFR  1917;  29  CFR  1918;  29 
CFR  1926 

l.egal  Deadline:  None 

Abstract:  Under  section  6(a)  of  the 
OSH  Act,  during  the  first  two  years  of 
the  Act,  the  Agency  was  directed  to 
adopt  national  consensus  standards  as 
OSHA  standards.  Some  of  these 
standards  were  adopted  as  regulatory 
text,  while  others  were  incorporated  by 
reference,  in  the  thirty  years  since  these 
standards  were  adopted  by  OSHA,  the 
organizations  responsible  for  these 
consensus  standards  have  issued 
updated  versions  of  these  standards. 
However,  in  most  cases,  OSHA  has  not 
revised  its  regulations  to  reflect  later 
editions  of  the  consensus  standards. 
OSHA  standards  also  continue  to 
incorporate  by  reference  various 
consensus  standards  that  are  now 
outdated  and,  in  some  cases,  out  of 
print. 

The  Agency  is  now  considering  the 
possibility  of  initiating  rulemaking  to 
update  some  of  these  standards.  In  that 
regard.  OSHA  has  asked  various 
consensus  standards  organizations  to 
review  their  standards,  compare  the 
latest  versions  of  these  standards  to  the 
ones  currently  adopted  by  OSHA  and 
determine  which  ones  are  most 
important  for  OSHA  to  update. 
Additionally,  OSHA  has  asked  them  to 
consider  whether  the  changes  to  these 
standards  would  be  noncontroversial, 
and  if  the  new  versions  would  reduce 
risk.  The  organizations  were 
enthusiastic  about  the  possibility  of 
updating  references  to  their  standards, 
and  they  have  provided  considerable 
information  on  priorities  and  other 
related  issues.  OSHA  is  in  the  process 
of  evaluating  the  information  it  has 
received  in  order  to  determine  the  best 
way  to  proceed.OSHA  will  make  a 
decision  on  what  action  to  take  next 
in  June  2003. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 


Agency  Contact:  Steven  F.  Witt. 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Admbiistration.  Room  N3605.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AC08 


1866.  •  EXPLOSIVES 

Priority:  Other  Significant 

Legal  Authority:  29  USC  655(b) 

CFR  Citation:  29  CFR  1910.109 

Legal  Deadline:  None 

Abstract:  OSHA  is  considering 
amending  29  CFR  1910.109  that 
addresses  explosives  and  small  arms 
manufacturing.  These  OSHA 
regulations  were  published  in  1974. 
and  many  of  the  provisions  do  not 
reflect  technological  and  safety 
advances  made  by  the  industry  since 
that  time.  Additionally,  the  standard 
contains  outdated  references  and 
classifications.  Two  trade  associations 
representing  many  of  the  employers 
subject  to  this  rule  have  petitioned  the 
Agency  to  consider  revising  it,  and 
have  recommended  changes  they 
believe  address  the  concerns  they  are 
raising.  OSHA  is  in  the  process  of 
reviewing  the  petition  and  related 
information  about  the  issue,  and  will 
determine  the  appropriate  course  of 
action  regarding  this  standard  when  the 
review  is  completed.  OSHA  will  make 
a  decision  on  what  action  to  take  next 
in  June  2003. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected: 

Undetermined 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration.  Room  N3605.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AC09 
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Department  cyf  Labor  (DOL) 

Occupational  Safety  and  Health  Administration  (OSHA) 


Completed  Actions 


1867.  ACCESS  AND  EGRESS  IN 
SHIPYARDS  (PART  1915,  SUBPART  E) 
(SHIPYARDS:  EMERGENCY  EXITS 
AND  AISLES) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  29  USC  655(b);  33 
USC  941 

CFR  Citation:  29  CFR  1915.72;  29  CFR 
1915.74;  29  CFR  1915.75;  29  CFR 
1915.76 

Legal  Deadline:  None 

Abstract:  In  the  1980s,  OSHA 
embarked  on  a  project  to  update  and 
consolidate  OSHA  standards  that 
applied  to  the  shipbuilding,  shiprepair, 
and  shipbreaking  industry.  Shipyard 
employers  are  subject  to  both  the 
shipyard  and  general  industry 
standards,  and  this  project  aimed  at 
establishing  a  vertical  standard  for 
shipyard  employment.  A  proposal  on 
access  and  egress  was  issued  in 
November  1988  (53  FR  48092).  OSHA 
plans  to  withdraw  this  proposal. 

Timetable: 

Action  Data         FR  Cite 


11/29/88  53  FR  48130 
02/27/89 

03/21/02  67  FR  13117 


NPRM 

NPRM  Comment 

Period  End 
Withdrawal  Notice 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AA70 

1868.  ACCREDITATION  OF  TRAINING 
PROGRAMS  FOR  HAZARDOUS 
WASTE  OPERATIONS  (PART  1910) 

Priority:  Other  Significant  Major  status 
under  5  USC  801  is  imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  29  USC  655(b);  5  USC 
552(a):  5  USC  553;  PL  101-549 
(November  15. 1990) 

CFR  Citation:  29  CFR  1910.121 

Legal  Deadline:  None 

Abstract:  The  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  of 


1986  (Public  Law  99-499)  established 
the  criteria  under  which  OSHA  was  to 
develop  and  promulgate  the  Hazardous 
Waste  Operations  and  Emergency 
Response  standard.  OSHA  issued  an 
interim  final  standard  on  December  19, 
1986  (51  FR  45654)  to  comply  with  the 
law's  requirements.  OSHA  issued  a 
permanent  final  rule  with  provisions  on 
training  to  replace  this  interim  rule  on 
March  9,  1989  (29  CFR  1910.120). 

On  December  22,  1987,  as  part  of  an 
omnibus  budget  reconciliation  bill  (PL 
100-202),  Congress  amended  section 
126(d)(3)  of  SARA  to  include 
accreditation  of  training  programs  for 
hazardous  waste  operations.  OSHA 
issued  a  proposal  on  January  26,  1990 
(55  FR  2776)  addressing  this  issue. 
OSHA  received  public  comments 
following  the  issuance  of  the  proposal. 
OSHA  also  reopened  the  record  in  June 
1992  to  allow  additional  public 
comment  on  an  effectiveness  of  training 
study  that  the  Agency  had  conducted. 
Since  that  time,  OSHA  has  develof>ed 
nonmandatory  guidelines  to  address 
training  criteria  for  hazardous  waste 
workers,  and  these  have  been  widely 
adopted.  In  addition,  the  private  sector 
has  since  established  training 
accreditation  procedures.  At  this  time, 
the  next  action  in  this  rulemaking  is 
undetermined,  and  we  are  withdrawing 
this  from  the  regulatory  agenda  until 
such  time  as  work  on  it  resmnes. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Witttdrawn 


01/26/90  55  FR  2776 
04/26/90 

08/15/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  F.  Witt, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3605,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

RIN:  1218-AB27 


1869.  INJURY  AND  ILLNESS 
PREVENTION 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandataa:  Undetermined 

Legal  Authority:  29  USC  653;  29  USC 
655;  29  USC  657 

CFR  Citation:  29  CFR  1900.1 

Legal  Deadline:  None 

Abstract:  The  Occupational  Safety  and 
Health  Administration  (OSHA),  many 
States,  members  of  the  safety  and 
health  community,  insurance 
companies,  professional  organizations, 
companies  participating  in  the 
Agency's  Voluntary  Protection 
Programs,  and  many  proactive 
employers  in  all  industries  recognize 
the  value  of  worksite-specific  injury 
and  illness  prevention  programs  in 
reducing  and  preventing  job-related 
injuries,  illnesses,  and  fatalities.  The 
reductions  in  job-related  injuries  and 
illnesses,  workers'  compensation  costs, 
and  absenteeism  that  occur  after 
employers  implement  such  programs 
dramatically  demonstrate  their 
effectiveness.  OSHA  has  decided  to 
withdraw  this  item  bom  the  regulatory 
agenda.  The  Agency  plans  to  review 
and  revise  as  appropriate  its  1989 
Voluntary  Safety  and  Health 
Management  Guidelines.  OSHA  has 
received  feedback  fit)m  participants  in 
the  Agency's  volimtary  programs  and 
bom  other  stakeholders  on  the 
strengths  and  wealmesses  of  the 
existing  guidelines.  Although  the 
guidelines  help  employers  understand 
the  basic  approach  to  managing  safety 
and  health  in  the  workplace,  they  do 
not  suflicientiy  reflect  the  importance 
of  employee  participation  or  program 
evaluation.  In  addition,  the  Agency  will 
continue  and  expand  efforts  to 
.conunimicate  the  value  and  benefits  of 
injury  and  illness  prevention  programs 
to  employers.  Extended  outreach  efforts 
combined  with  revised  voluntary 
guidelines  will  encourage  more 
widespread  adoption  of  comprehensive 
and  systematic  injury  and  illness 
prevention  programs. 

Timetable: 


Action 


OH*        FR  CH* 


Withdrawn  08/15/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

SmaH  Entitles  Affected:  Businesses 
Government  Levels  Affected:  State 
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FederaHsm:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact  Steven  F.  Witt. 
Director,  Directorate  of  Standards  and 
Guidance.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration.  Room  N3605,  200 
Constitution  Avenue  NW..  Washington. 
DC  20210 

Phone:  202  693-2222 
Fax:  202  693-1663 

mN:  1218-AB41 


1870.  FALL  PROTECTION  IN  THE 
CONSTRUCTION  INDUSTRY 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  29  USC  655(b):  40 
use  333 

CFR  Citation:  29  CFR  1926 

Legal  Deadline:  None 

Abstract:  OSHA  issued  an  ANPRM  to 
gather  information  on  fall  protection 
issues  regarding  certain  construction 
processes  such  as  residential  home 
building,  precast  concrete  operations 
and  post  frame  construction.  The  issues 
relate  to  the  fall  protection  rules  as  they 
now  apply  to  roofing  work,  residential 
construction  operations,  climbing 
reinforcement  steel  and  vendors 
delivering  materials  to  construction 
projects.  These  issues  have  arisen  since 
OSHA  revised  the  fall  protection 
standard  in  August  1994.  OSHA  has 
determined  that  additional  information 
is  needed  on  residential  construction. 
No  rulemaking  action  is  anticipated 
during  the  next  year.  OSHA  is 
withdrawing  this  entry  from  the 
agenda. 


Action 


DM*         FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Withdrawn 


07/14/99  64  FR  38077 
01/24AX) 

08/15/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Russell  B.  Swanson. 
Director.  Directorate  of  Construction, 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N3468.  200  Constitution  Avenue 
NW.  FP  Building,  Washington.  DC 
20210 

Phone:  202  693-2020 
Fax:  202  693-1689 


Email:  bswanson@dol.gov 
BIN:  1218-AB62 


1871.  SIGNS,  SIGNALS.  AND 
BARRICADES 

Priority:  Other  Significant 

Legal  Auttwrity:  29  USC  651(b):  29 
USC  655(b):  40  USC  333 

CFR  Citation:  29  CFR  1926 

Legal  Deadline:  None 

At>stract:  Subpart  G  of  29  CFR  part 
1926  addresses  the  types  of  signs, 
signals  and  barricades  that  must  be 
used  in  situations  such  as  work  areas 
on  highways.  OSHA's  rule  incorporates 
a  1971  ANSI  standard,  known  as  the 
MUTCD  (Manual  on  Uniform  Traffic 
Control  Devices).  Since  the  early  1970s, 
the  U.S.  Department  of  Transportation 
has  drafted  updates  to  the  MUTCD. 
DOT  requires  all  States  to  comply  with 
its  updates. 

Several  years  ago.  industry  stakeholders 
asked  OSHA  to  update  its  standard  to 
reflect  new  technology  and  provide 
more  flexibility  for  compliance. 

On  April  15.  2002.  OSHA  issued  a 
Direct  Final  Rule  and  a  companion 
proposed  rule  to  update  its  standard 
since  it  anticipated  widespread  support 
for  and  few  objections  to  the  change. 
The  Agency  Advisory  Committee  on 
Construction  Safety  and  Health 
endorsed  using  a  Direct  Final  Rule  to 
make  this  change  in  its  Winter  2000 
meeting.  However,  on  July  15.  2002, 
OSHA  withdrew  the  direct  final  rule 
because  two  comments  were  received 
that  the  Agency  treated  as  significant 
adverse  comments.  OSHA  is  now 
preparing  a  final  nde  that  will  address 
those  comments. 

Timetable: 


Action 


Dele         FR  Cite 


Direct  Final  Rule 

Final  RO(e 

Final  Rule  Effective 


04/15/02  67  FR  18091 
09/12/02  67  FR  57722 

12/11/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Russell  B.  Swanson, 
Director,  Directorate  of  Construction. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration. 
Room  N3468.  200  Constitution  Avenue 
NW.  FP  Building.  Washington.  DC 
20210 


Phone:  202  693-2020 
Fax:  202  693-1689 
Email:  bswanson9dol.gov 

RIN:  1218-AB88 


1872.  CHANGES  TO  STATE  PLANS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  667 

CFR  Citation:  29  CFR  1953 

l.egal  Deadline:  None 

Abstract:  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act).  29  U.S.C.  667.  provides 
that  States  that  wish  to  assume 
responsibility  for  developing  and 
enforcing  their  own  occupational  safety 
and  health  standards  relating  to  any 
occupational  safety  or  health  issue  may 
do  so  by  submitting  and  obtaining    ^^ 
Federal  approval  of  a  State  plan.  A 
State  plan  consists  of  the  laws, 
standards  and  other  regulations,  and 
procedures  under  which  the  State 
operates  its  occupational  safety  and 
health  program.  From  time  to  time  after 
initial  plan  approval.  States  may  make 
changes  to  their  plans  as  a  result  of 
legislative,  regulatory  or  administrative 
actions.  If  the  State  makes  a  change  to 
its  plan  which  differs  from  the  Federal 
program,  the  State  must  notify  OSHA 
of  the  change  to  its  plan  which  differs 
from  the  Federal  program  (referred  to 
as  a  plan  supplement).  OSHA  then 
reviews  the  changes:  if  they  meet  the 
approval  criteria  OSHA  publishes  a 
notice  announcing  the  approval  of  the 
change:  if  the  change  does  not  meet  the 
criteria  OSHA  initiates  procedures  to 
reject  the  change. 

OSHA  is  proposing  to  amend  its 
regulations  regarding  State  plan 
changes  to  streamline  the  review  and 
approval  process  and  to  allow  more 
organizational  flexibility  in  this 
process.  Changes  which  are  identical  to 
components  of  the  Federal  program 
would  not  require  formal  review.  The 
proposal  also  would  reorganize  29  CFR 
part  1953  to  eliminate  repetitive 
language.  Cross  references  to  part  1953 
in  the  CFR  would  be  changed  as 
necessary  to  reflect  the  correct 
references. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
PenodEnd 


11/06/01   66  FR  56043 
01/07/02 
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DOL— OSHA 


Completed  Actions 


Action 


Dale         FR  Cite       Government  Levels  Affected:  State, 


Final  Rule 

Final  Rule  Effective 


09/25/02  67  FR  60122 
11/25«)2 


Regulatory  Flexit>ility  Analysis 
Required:  No 

SmaU  Enlltias  Affected:  No 


Federal 

Agency  Contact:  Paula  O.  White, 
Director,  Federal-State  Operations, 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration, 
Room  N3700,  200  Constitution  Avenue 


NW,  FP  Building,  Washington.  DC 

20210 

Phone:  202  693-2200 

Fax:  202  693-1671 

Email:  paula.white@osha.gov 

RIN:  1218-AB91 


Department  of  Labor  (DOL) 

Office  of  tlie  Assistant  Secretary  for  Veterans'  Employment  &  Training  (ASVET) 


Proposed  Rule  Stage 


1873.  ANNUAL  REPORT  FOR 
FEDERAL  CONTRACTORS  (2002 
REVISIONS) 

Priority:  Other  Significant 

Legal  Auttwrity:  PL  106-419  Veterans 
Benefits  and  Health  Care  Improvement 
Act  of  2000 

CFR  Citation:  41  CFR  61-250 

Legal  Deadline:  None 

AtMtract:  The  Veterans'  Employment 
and  Training  Service  (VETS)  is 
proposing  to  issue  a  notice  of  proposed 
rulemaking  (NPRM)  to  implement 
changes  required  by  the  Veterans' 


Benefits  and  Health  Care  Improvement 
Act  of  2000.  The  Act  adds  an 
additional  category  of  veterans, 
"recently  separated  veterans."  to  the 
list  of  protected  veterans  under  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act,  as  amended  (VEVRAA). 
This  proposal  will  assist  VETS  in 
meeting  the  statutory  requirement  of 
annually  collecting  the  VETS-lOG 
Report. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Norm  Lance,  Chief, 
Investigations  and  Compliance,  VETS, 
Department  of  Labor,  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  &  Training,  S-1316,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210 

Phone:  202  693-4731 
Fax:  202  693-4755 

RIN:  1293-AA08 


Department  of  Labor  (DOL) 

Office  of  the  Assistant  Secretary  for  Veterans'  Employment  &  Training  (ASVET) 


Final  Rule  Stage 


1874.  ANNUAL  REPORT  FROM 
FEDERAL  CONTRACTORS 

Priority:  Other  Significant 

l.egai  Auttiority:  PL  105-339  Veterans 
Employment  Opportunities  Act  of  1998 

CFR  Citation:  41  CFR  61-250 

l.egal  Deadline:  None 

At)Stract:  The  Veterans'  Employment 
and  Training  Service  (VETS)  issued  a 
final  rule  implementing  changes 
required  by  the  Veterans'  Employment 
Opportunities  Act  of  1998.  The  Act 
requires  nonexempt  Federal  contractors 
and  subcontractors  with  a  contract  in 
the  amount  of  $25,000  or  more  to 
report  their  efforts  toward  hiring  and 
employment  of  qualified  veterans.  The 
Act  adds  an  additional  category  of 
veterans,  "other  veterans  who  have 
served  on  active  duty  during  a  war  or 
in  a  campaign  or  expedition  for  which 
a  campaign  badge  has  been 
authorized."  to  the  list  of  protected 
veterans  under  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act, 
as  amended  (VEVRAA).  The  Act  also 


adds  the  requirement  that  covered 
contractors  and  subcontractors  report 
their  minimum  and  maximum  number 
of  employees.  This  rule  will  assist 
VETS  in  meeting  the  statutory 
requirement  of  aimually  collecting  the 
VETS-100  Report.  After  publication 
VETS  learned  that  the  final  rule  may 
inadvertently  increase  the 
recordkeeping  burden  on  some 
contractors.  Accordingly,  an  interim 
final  rule  was  published  permitting 
contractors  flexibility  in  how  they 
determine  the  maximum  and  minimum 
number  of  employees  reported.  A 
notice  has  been  published  to  request 
comments  on  best  practices  to 
determine  how  to  calculate  the 
minimimi  and  maximum  number  of 
employees  reported.  Guidance  that 
takes  the  comments  into  consideration 
will  then  be  published. 

Tlmetat>le: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


10/05/00  65  FR  59683 
12/06/00 


Action 


Date         FR  Cite 


Final  Rule 

Final  Rule  Effective 

Interim  Final  Rule 

Notice 

Notice  Comment 

PenodEnd 
Notice 


10/11/01   66  FR  51997 

11/13/01 

12/19/01   66  FR  65452 

03/08/02  67  FR  10804 

04/08/02 

02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agef>cy  Contact:  Norm  Lance,  Chief, 
Investigations  and  Compliance.  VETS, 
Department  of  Labor,  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  &  Training,  S-1316.  200 
Constitution  Avenue,  NW-,  Washington, 
DC  20210 

Phone:  202  693-4731 
Fax:  202  693-4755 

RIN:  1293-AA07 

[FR  Doc.  02-25640  Filed  12-06-02;  8:45  am] 
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DEPARTMENT  OF  STATE  (STATE) 


DEPARTMENT  OF  STATE 

22CFRCh.l 

[PuMic  Notlc*  4125] 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

agency:  Department  of  State. 

action:  Semiannual  regulatory  agenda. 


SUMMARY:  Consistent  with  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  602,  and  OMB  guidance  to  the 
Department  of  State  pursuant  to 
Executive  Order  12866,  the  fall  2002 
agenda  of  the  Department  of  State  is  set 
forth  below.  The  purpose  of  this 
publication  is  to  provide  information  to 
the  public  on  the  Department's 
regulatory  plans.  Consistent  with  OMB 
guidance,  this  agenda  includes  active 
continuing  items  from  prior  agendas. 

Department  of  State — Prerule  Stage 


FOR  FURTHER  MFORMATKM  CONTACT: 

Jamison  Selby  Borek,  Assistant  Legal 
Adviser  for  Legislation  and  General 
Management,  Department  of  State, 
Room  3422,  2201  C  Street  NW., 
Washington.  DC  20520,  telephone  (202) 
647-2318. 

Dated:  September  24,  2002. 
Grant  S.  Green  |r.. 

Under  Secretary  of  State  for  Management. 


Regulation 

Identification 

Numtwr 


Student  Exchange  Visitor  Information  System  (SEViS)  Rule s 1400-AB45 


Department  of  State — Proposed  Rule  Stage 


1876 
1877 
1878 
1879 
1880 
1881 


New  Nonimmigrant  U  Visa  Classification  

Elimination  of  Crew  List  Visas  - 

Amendment  to  \he  US  Munitions  Ust,  Category  XV— Spacecraft  Systems  and  Associated  Equipment  

Amendment  to  the  U.S.  Munitions  List,  Categones  V  and  XIV  

Amendment  to  the  US  Munitions  List,  Categories  II.  III.  VII,  XV.  and  XVII  and  Sections  123.20  and  123.27 
Amendment  to  the  U.S.  Munitions  List,  Categones  V  and  XIV 


Regulation 

Identification 

Number 


1400-AB46 
1400-AB49 
1400-AB54 
1400-AB55 
1400-AB56 
1400-AB60 


Department  of  State— Final  Rule  Stage 


Sequerx^e 
Number 


1890 
1891 
1892 
1893 

1894 
1895 
1896 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 


Foreign  Prohitiitions  on  Longshore  Work  by  U.S.  ftationals 
Transit  Without  Visa  (TWOV) 

Hague  Intercountry  Adoption  Convention  Implementation 
Addition  o<  "S"  Nonimmigrant  Visa  Classification 

Nonimmigrant  Visa  Fees — UN  Mission  C>t)server  Personnel  r 

Revision  to  Department  of  State  Acquisition  Regulation  (DOSAR) 
Cultural  Exchange  Programs.  Reinstatement 
Nondiscnmination  on  the  Basis  of  Race,  Color,  National  Origin.  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  Financial  Assistance 

Documentation  of  Nonimmigrants:  Visa  Waiver  Program  >•• 

Documentation  of  Immigrants:  International  Broadcasters  

Documentation  of  Nonimmigrants:  Spouses  and  Children  of  U.S.  Citizens  and  Lawful  Permanent  Residents 

Documentation  of  Immigrants  and  Nonimmigrants  Under  the  Immigration  and  Nationality  Act,  As  Amended — Re- 
fusals of  Individual  Visas  

Students  and  Exchange  Visitors — Fee  Receipts - 

Grourvls  of  Ir^dmissibility  - 

Documentation  ot  Nonimmigrants— Classification  of  Spouses  of  Foreign  Diplomats .,. 

Documentation  of  Nonimmigrants — Automatic  VISA  Revalidation 

Docunf>entation  of  Nonimmigrants  and  Immigrants  Access  to  Criminal  History;  Sharing  Data  Records 

Documentation  of  Immigrants — Immediate  Relatives 

Documentation  of  Immigrants — Issuance  of  New  or  Replacement  Visas 

Fmal  Exemptions  for  US  Institutions  of  Higher  Learning 

Removal  of  Visa  and  Passport  Waiver  for  Certain  Permanent  Residents  of  Canada  and  Bermuda 

Visa — Inadmissibility  tor  Trafficking  in  Persons  

Visa — InadmissitMlity  for  Traffickers  in  Persons 


Regulation 

Identification 

Number 


1400-AA34 
1400-AA48 
1400-AA8a 
1400-AA91 
1400-AA97 
1400-AB06 
1400-AB11 

1400-AB17 
1400-AB21 
1400-AB22 
1400-AB25 

1400-AB27 
1400-AB29 
1400-AB32 
1400- AB35 
1400-AB36 
1400-AB37 
1400-AB38 
1400-AB39 
1400-AB40 
1400-AB43 
1400-AB47 
1400-AB48 
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Department  of  State— Final  Rule  Stage  (Continued) 


Numt)er 


1905 
1906 
1907 
1908 


TWe 


Visa— Transitional  Foreign  Student  Monitoring  Program  „ 

Visa — Expanded  Definition  of  Child 

Q-2  Visas  for  Irish  Nationals  Participating  in  Special  Work/Training  Programs 
Intematranal  Organization  Emptoyees— INTELSAT  Emptoyees  


DepartiT)ent  of  State — Long-Tenn  Actions^ 


1909 
1910 
1911 
1912 


Department  of  State— Completed  Actions 


SequerKe 
Number 


1913 
1914 
1915 


TMe 


Department  of  State — Discontinued  Entries 


Regulatkx) 

Identification 

Number 


1400-AB23 
1400-AB24 


Title 


Documentatk>n  of  Nonimmigrants:  Vtetims  of  Traffk*ing  in  Persons,  Victims 
of  Criminal  Activities,  and  Aliens  Inadmissible  for  Trafffcking  in  Persons 

Documentation  of  Nonimmigrants:  Spouses  and  Children  of  Lawful  Perma- 
nent Residents 


Department  of  State  (STATE) 


Date 


09/18/2002 
09/18/2002 


Regulatkx) 

Identifk^tion 

fMumber 


1400-AB50 
1400-AB51 
1400-AB52 
1400-AB53 


B-1  Visa  Classification  

Cultural  Exchange  Program,  Summer  Work/Travel 

Cultural  Exchar>ge  Programs,  Annual  Reports  

Amendment  to  the  ITAR:  Offset  Arrangements  and  Enhancements  to  Congressional  Notifications 


Regulation 

Identification 

Niirnber 


1400-AA54 
1400-AB10 
1400-AB14 
1400- AB18 


Amendment  to  the  List  of  Proscribed  Destinations 

Removal  of  Afghanistan  From  the  Proscribed  Destinations •••'• 

AmerKJments  to  ttie  U.S.  Munitions  List — 


Regulation 

Ideritification 

Number 


1400-AB57 
1400-AB58 
1400-AB59 


Comments 


Withdrawn 

Merged  Witti  RIN  1400-AB2S 


Premie  Stage 


1875.  •  STUDENT  EXCHANGE 
VISITOR  INFORMATION  SYSTEM 
(SEVIS)  RULE 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  8  USG  Il0i(a)(l5)(j). 
1182,  1184.  1258;  22  USC  1431  to  1442. 
1475e,  2451  to  2460;  Foreign  Affairs 
Reform  and  Restructuring  Act.  PL  105- 
277,  112  Stat  2681  et  seq; 
Reorganization  Plan  No  2  of  1977,  3 
CFR  1977  Comp,  p  200;  EO  12048  of 
March  27,  1978.  3  CFR,  1978  Comp, 
p  168 


CFR  Citation:  22  CFR  62.15 

Legal  Deadline:  None 

Atwtract:  The  E>epartment  is  amending 
the  Exchange  Visitor  Program 
regulations  to  facilitate  the 
requirements  established  by  section  641 
of  Public  Law  104-208  (as  amended)  for 
the  INS  Student  and  Exchange  Visitor 
Program  (SEVP). 

Timetable: 


Action 


FR  CHe 


ANPRM 


12/00/02 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Federalism:  Undetermined 

Agency  Contact:  Sally  J.  Lawrence, 

Chief  Exchange  Visitor  Program, 

Department  of  State,  Room  734,  301  4th 

Street  SW,  Washington,  DC  20547 

Phone:  202  401-9810 

Fax:  202  401-9809 

Email:  slawTencedpd.state.gov 

RIN:  140a-AB45 
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DepartiMnt  of  State  (STATE) 


Proposed  Rule  Stage 


1876.  •  NEW  NONIMMIGRANT  U  VISA 
CLASSIFICATION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  sec  1513,  Pt'ioe-ase 

CFR  Citation:  22  CFR  41.85 

Legal  Daadlina:  None 

Abatract:  Creates  a  New  (U) 
noninunigrant  classification  for  victims 
of  criminal  activities. 

Thnatabla: 


Action 
NPRM 


FR  CHa 


12/00/02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1,  Room  L603-C.  2401  E 
Street  NW.  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AB46 

1877.  •  EUMINAT10N  OF  CREW  UST 
VISAS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  Not  Yet  Determined 

CFR  Citation:  22  CFR  41.42 

l.egai  Deadline:  None 

Abstract  Rule  proposes  to  eliminate 
crew  list  visas. 

Timetabia: 


Action 


PR  CM* 


NPRM 


12AXy02 


1878.  •  AMENDMENT  TO  THE  U.S. 
MUNmONS  UST,  CATEGORY  XV— 
SPACECRAFT  SYSTEMS  AND 
ASSOCIATED  EQUIPMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  22  USC  2778 

CFR  Citation:  22  CFR  121 

Legal  Deadline:  None 

Abstract:  This  regulation  will  revise 
Category  XV — Spacecraft  Systems  and 
Associated  Equipment  within  the  U.S. 
Munitions  List  to  clarify  "space 
qualified"  items  covered  by  the  U.S. 
Mimitions  List. 

Timetabia: 


Action 


Regulatory  Flexibility  Analysis 
Required:  No 

Smail  Entities  Affected:  No 

Government  l.eveis  Affected:  None 

Agency  Contact:  H.  Edward  Odom. 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1.  Room  L603-C,  2401  E 
Street  NW.  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher^tate.gov 

RIN:  1400-AB49 


FR  Cite 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Smail  Entities  Affected:  Organizations 
GovemnMnt  Levels  Affected:  Federal 

Agency  Contact  Mary  Frances 

Sweeney,  Munitions  Control  Analyst, 

Department  of  State,  12th  Floor,  2401 

E  Street  NW.  Washington.  DC  20522- 

0112 

Phone:  202  663-2865 

Fax:  202  261-8199 


RIN:  1400-AB54 


/ 


1879.  •  AMENDMENT  TO  THE  U.S. 

MUNITIONS  UST,  CATEGORIES  V 

AND  XIV 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  2778 

CFR  Citation:  22  CFR  121 

Legal  Deadline:  None 

Abstract:  This  regulation  will  revise 
the  following  categories  within  the  U.S. 
Munitions  List  because  certain  items 
will  no  longer  be  covered  by  the  U.S. 
Mimitions  List:  Category  V — 
Explosives,  Propellants,  Incendiary 
Agents  and  Their  Constituents  and 
Category  XTV — Toxicological  Agents 
and  Equipment  and  Radiological 
Equipment. 

Thnatabla: 


Action 


Dale  FR  CHa 


Agency  Contact  Mary  Frances 

Sweeney,  Mimitions  Control  Analyst, 

Department  of  State,  12th  Floor,  2401 

E  Street  NW.  Washington.  DC  20522- 

0112 

Phone:  202  663-2865 

Fax:  202  261-8199 

RIN:  140O-AB55 

1880.  •  AMENDMENT  TO  THE  U.S. 
MUNITIONS  UST,  CATEGORIES  II,  HI, 
Vli,  XV,  AND  XVII  AND  SECTIONS 
123.20  AND  123.27 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  2778 

CFR  Citation:  22  CFR  121;  22  CFR  123 

l.egai  Deadline:  None 

Abstract:  This  regulation  will  revise 
the  following  categories  within  the  U.S. 
Munitions  List;  Category  II — Artillery 
Projectors  to  include  signature  control 
materials  and  engines  for  self-propelled 
guns  and  howitzers;  Category  111 — 
Ammunition  to  provide  greater  clarity; 
Category  VII — ^Tanks  and  MiUtary 
Vehicles  to  remove  engines  for  self- 
propelled  guns  and  howitzers;  and 
Category  XVI — Nuclear  Weapons 
Design  and  Test  Equipment  to  include 
nuclear  radiation  detection  and 
measuring  devices,  manufactured  to 
military  specifications.  Category  XVIII, 
now  reserved,  will  be  entitled  and 
addressed  "Directed  Energy  Weapons." 

Timetable: 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  Federal 


Action 


FR  Cite 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact  Mary  Frances 

Sweeney,  Munitions  Control  Analyst, 

Department  of  State.  12th  Floor,  2401 

E  Street  NW,  Washington.  DC  20522- 

0112 

Phone:  202  663-2865 

Fax:  202  261-8199 

RIN:  1400-AB56 

1881.  •  AMENDMENT  TO  THE  U.S. 
MUNITIONS  UST,  CATEGORIES  V 
AND  XIV 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  2778 
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STATE 


Proposed  Rule  Stage 


CFR  Citation:  22  CFR  121 

Legal  Deadline:  None 

Abstract  This  regulation  will  revise 
the  following  categories  within  the  U.S. 
Munitions  List  because  certain  items 
will  no  longer  be  covered  by  the  U.S. 
Munitions  List:  Category  V — 
Explosives,  Propellants,  Incendiary 
Agents  »id  Their  Constituents  and 
Category  XIV — Toxicological  Agents 


and  Equipment  and  Radiological 
Equipment. 

thnatabla: 


Action 


FR  Oils 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Organizations, 
Businesses,  Governmental  Jurisdictions 


Government  Levels  Affected:  Federal 

Agency  Contact:  Mary  Frances 

Sweeney,  Munitions  Control  Analyst, 

Department  of  State,  12th  Floor,  2401 

E  Street  NW.  Washington,  DC  20522- 

0112 

Phone:  202  663-2865 

Fax:  202  261-8199 

RIN:  1400-AB60 


Department  of  State  (STATE) 


Final  Rule  Stage 


1882.  FOREIGN  PROHIBITIONS  ON 
LONGSHORE  WORK  BY  U.S. 
NATIONALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1288(d) 

CFR  Citation:  22  CFR  89  (Revision) 

l.egal  Deadline:  Final,  Statutory, 
December  31,  1998,  Legal  deadline 
reflects  the  statutory  requirement  that 
the  list  be  updated  on  an  annual  basis. 

Abstract:  The  above-mentioned  statute 
requires  the  Secretary  of  State  to 
compile  and  update  annually,  through 
notice-and-comment  rulemaking 
procedures,  a  list,  by  particular 
longshore  activity,  of  countries  where 
performance  of  such  activity  is 
prohibited  by  law,  regulation,  or  in 
practice  in  the  country  concerned. 
According  to  the  statute  cited  above, 
the  Attorney  General  will  use  this  list 
for  enforcing  restrictions  on  work 
performed  by  crewmembers  of  vessels 
from  such  countries.  Compilation  of  the 
list  itself  does  not  involve  any 
significant  costs  and  is  based  upon 
information  being  provided  to  the 
Department  of  State  by  U.S.  diplomatic 
missions  overseas,  as  well  as  by  the 
public.  Questions  regarding  the  policy 
justification  for  the  list  and  its  use  are 
best  directed  to  the  Departments  of 
Labor,  Transportation,  and  Justice. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 

Final  Rule 

Final  Rule  Effective 

Final  Rule  Con^ction 

NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/30/91 

12/27/91   56  FR  66970 

01/01/92 

01/04/92  57  FR  1384 

02/12/02  67  FR  6447 

03/12/02 

12/00/02 


Updated  Ust  of  Countries 

NPRM  1 1/04/92  (57  FR  52600) 
NPRM  Comment  Period  End  12/04/92 
Rnal  Rule  12/13/93  (58  FR  651 18) 
Final  Rule  Effective  12/13/93 
NPRM  03/24/94  (59  FR  13904) 
NPRM  Comment  Period  End  04/25/94 
NPRM  1 1/24/95  (60  FR  58026) 
NPRM  Comment  Period  End  12/26/95 
NPRM  Comment  Period  Extended  to 

01/26/96  (60  FR  65609) 
NPRM  Comment  Period  Extended  to 

02/02/96(61  FR2915) 
NPRM  06/06/96  (61  FR  291 15) 
Final  Rule  06/13/96  (61  FR  29941) 
NPRM  02/12/02  (67  FR  6447) 
NPRM  Comment  Period  End  03/12/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  A  '*ected:  None 

Additional  Informatirn:  In  accordance 
with  the  mandate  ti,  maintain  annually 
the  list  of  countries,  the  Department 
will  issue  final  rules  to  amend  the  list 
as  appropriate. 

Agency  Contact:  Stephen  Miller,  Office 
of  Maritime  and  Land  Transport, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State,  2201  C 
Street  NW,  Washington,  DC  20520-5816 
Phone:  202  647-6961 

RIN:  1400-AA34 

1883.  TRANSIT  WITHOUT  VISA 
(TWOV) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  sec  212(d)(4)(C)  of  the 
Immigration  &  Nationality  Act  (D^IA) 

CFR  Citation:  22  CFR  4l.2(i) 

Legal  Deadline:  None 

Abstract:  Under  the  provision  of 
section  212(d)(4)(C),  the  Secretary  of 
State  and  the  Attorney  General,  acting 
jointly,  have  the  authority  to  waive 
nonimmigrant  visa  requirements  for 


aliens  in  continuous  and  direct  transit 
through  the  United  States.  Yugoslavia 
was  removed  from  the  list  of  countries 
participating  in  this  program. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
NPRM 

Interim  Final  Rule 
Interim  Final  Rule 

Effective 
NPRM  Comment 

Period  End 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


08/16/93  58  FR  43438 
09/15/93 

01/05/01  66  FR  1064 
01/05/01  66  FR  1033 
02/05/01 

03/06/01 

03A)6/01 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Stephen  K.  Fischel, 
Office  Director,  Legislation  and 
Regulation  and  Advisory  Assistance, 
Department  of  State,  2401  E  Street  NW, 
SA-1,  Washington,  DC  20522-0113 
Phone:  202  663-1204 
Fax:  202  663-3898 
Email:  fishelsk@state.gov. 

RIN:  1400-AA48 

1884.  HAGUE  INTERCOUNTRY 
ADOPTION  CONVENTION 
IIMPLEMENTATION 

Priority:  Other  Significant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  Regulations  will  implement 
the  Hague  Convention  for  the 
Protection  of  Children  and  Cooperation 
in  Respect  of  Intercountry  Adoption 
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Act  of  2000  and  its  associated 
legislation.  Health  and  Human  Services 
and  the  Immigration  and  Natxiralization 
Service  will  also  write  regulations 
regarding  this  convention  and 
legislation. 


ifccUon 


FR  CM* 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Edward  A. 
Betancourt.  Director.  Office  of  Policy 
Review  and  Interagency  Liaison, 
Department  of  State,  Bureau  of 
Consular  Affairs,  2201  C  Street  NW, 
Washington,  DC  20520-5816 
Phone:  202  312-9723 
Fax:  202  312-9744 

RIN:  1400-AA88 


1885.  ADDITION  OF  "S" 
NONIMMIGRANT  VISA 
CU^SSIFICATION 

Priority:  Substantive,  Nonsignificant 

l.egal  AutiK>rity:  8  USC  1104 

CFR  Citation:  22  CFR  41.83 

l.agal  Deadline:  None 

Abstract:  Implements  section  130003  of 
Public  Law  103-322  by  adding  a  new 
nonimmigrant  visa  classification  (S) 
under  INA  101(a)(15){S).  This  visa 
classification  provides  for  the 
admission  of  certain  alien  witnesses 
and  informants. 


1886.  NONIMMIGRANT  VISA  FEES- 
UN  MISSION  OBSERVER  PERSONNEL 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiority:  PL  105-177,  sec  410; 
8  USC  1104 

CFR  Citation:  22  CFR  41.107 
l.egal  Deadline:  None 

Atistract:  This  regulation  reduces  the 
fee  for  border  crossing  cards  for  aliens 
under  age  1 5  and  removes  the  fees  for 
U.N.  Observer  Mission  personnel. 

Timetable: 


ActkNi 


Action 


Dal*  FR  CM* 


Interim  Final  Rule 
Intenm  Final  Rule 

Comment  Penod 

End 
Final  Action 


01 -'24/96  61  FR  1837 
03/25/96 


12/00A)2 


Regulatory  Flexil>llity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1,  Room  L603-C,  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomherdstate.gov 

RIN:  1400-AA91 


FR  Cite 


Interim  Finetl  Rule 
Final  Action 


08/29/00  65  FR  52306 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1.  Room  L603-C.  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AA97 

1887.  REVISION  TO  DEPARTMENT  OF 
STATE  ACQUISITION  REGULATION 
(DOSAR) 

Priority:  Info./Admin./Other 

Legal  Autfiority:  PL  93-400,  PL  96-83 

CFR  Citation:  48  CFR  6 

Legal  Deadline:  None 

Abstract:  This  revision  to  the  DOSAR 
will  make  minor  changes  to  conform 
the  DOSAR  to  continuing  changes  in 
the  Federal  Acquisition  Regulation 
(FAR). 


Action 


Date  FR  CM* 


Final  Action 


06/00/03 


Email:  ginesgg@state.gov 
RIN:  1400-AB06 


1 888.  CULTURAL  EXCHANGE 
PROGRAMS,  REINSTATEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  Ii0i(a)(i5)(j), 
1182,  1184,  1258;  22  USC  1431  to  1442. 
1475e.  2451  to  2460;  Foreign  Affairs 
Reform  and  Restructuring  Act,  PL  105- 
277,  112  Stat  2681  et  seq; 
Reorganization  Plan  No  2  of  1977,  3 
CFR,  1977  Comp,  p  200;  EO  12048  of 
March  27,  1978,  3  CFR,  1978  Comp, 
p  168 

CFR  Citation:  22  CFR  62.45 

Legal  Deadline:  NPRM,  Statutory,  April 
2000. 

Abstract:  The  Department  is  amending 
the  Exchange  Visitor  Program 
regulations  regarding  reinstatement  of  J- 
1  exchange  visitors  to  valid  program 
status. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Gladys  G.  Gines, 

Procurement  Analyst,  Office  of  the 

Procurement  Executive,  Department  of 

State,  SA-6.  Room  603,  Washington,  DC 

20522-0602 

Phone:  703  516-1691 

Fax:  703  875-6155 


Action 


Data  FR  Cite 


08/13/99  64  FR  44023 
09/13/99 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sally  I-  Lawrence, 

Chief  Exchange  Visitor  Program, 

Department  of  State,  Room  734,  301  4th 

Street  SW,  Washington,  DC  20547 

Phone:  202  401-9810 

Fax:  202  401-9809 

Email:  slawrence@pd.state.gov 

RIN:  1400-ABll 

1889.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794;  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  22  CFR  141  to  143 

Legal  Deadline:  None 

Abstract:  The  Department  of  State 
participated  with  21  other  Federal 
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agencies  to  amend  regulations 
implementing  title  VI  of  the  Civil 
Rights  Act  of  1964  (title  VI),  section 
504  of  the  Rehabilitation  Act  of  1972 
(section  504),  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  title  VI,  section  504,  and 
the  Age  Discrimination  Act.  The  added 
definitions  were  designed  to  clarify  the 
broad  scope  of  coverage  of  recipients' 
programs  or  activities  under  these 
statutes. 

Timetable: 


Action 


Date  FR  CKe 


12/06/00  65  FR  76460 
01/05/01 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gloria  J.  Jackson,  EEO 
Manager  for  Compliance  Programs, 
Department  of  State,  S/EEOCR;  Room 
4216,  2201  C  Street  NW,  Washington, 
DC  20520 

Phone:  202  647-9897 
Fax:  202  647-4969 
Email:  jacksongj@state.gov 

RIN:  1400-AB17 

1890.  DOCUMENTATION  OF 
NONIMMIGRANTS:  VISA  WAIVER 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiority:  8  USC  1104 

CFR  Citation:  22  CFR  4i.2(i) 

Legal  Deadline:  None 

Abetract:  Makes  permanent  the  Visa 
Waiver  Program. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule  12/00/02 

Regulatory  Flexlliillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief.  Legislation  and  Regulations 


Division,  Visa  Office,  Department  of 
State,  SA-1.  Room  L603-C,  2401  E 
Street  NW,  Washington.  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odoniher@state.gov 

RIN:  1400-AB21 

1891.  DOCUMENTATION  OF 
IMMIGRANTS:  INTERNATIONAL 
BROADCASTERS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiority:  8  USC  1104 

CFR  Citation:  22  CFR  42.32(d)(8) 

Legal  Deadline:  None 

AlMtract:  Adds  a  new  category  of 
special  immigrants,  international 
broadcasters. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


05/18/01   66  FR  15349 
12/18/01 


12/00A)2 


Action 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1,  Room  L603-C,  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AB22 

1892.  DOCUMENTATION  OF 
NONIMMIGRANTS:  SPOUSES  AND 
CHILDREN  OF  U.S.  CITIZENS  AND 
LAWFUL  PERMANENT  RESIDENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiority:  8  USC  1104 

CFR  Citation:  22  CFR  41.81 

L«gal  Deedline:  None 

Abstract:  Provides  nonimmigrant  status 
for  spouses  and  children  of  U.S. 
citizens  who  are  awaiting  approval  of 
immigrant  visa  petitions. 

Timetable: 


Action 


Data 


FR  Cite 


Data         FR  CMa 


Intenm  Final  Rule 
Intefim  Final  Rule 

Comment  Period 

End 
Final  Rule 


04/16/01  66  FR  19390 
06/01/01 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  H.  Edward  Odom. 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1,  Room  L603-C.  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

Related  RIN:  Merged  With  1400-AB24 

RIN:  1400-AB25 

1893.  DOCUMENTATION  OF 
IMMIGRANTS  AND  NONIMMIGRANTS 
UNDER  THE  IMMIGRATION  AND 
NATIONALITY  ACT,  AS  AMENDED— 
REFUSALS  OF  INDIVIDUAL  VISAS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrartty:  8  USC  1104 

CFR  Citation:  22  CFR  41.41;  22  CFR 
41.121;  22  CFR  41.122;  22  CFR  42.81 

Legal  Deadline:  None 

AlMtract  Adds  to  grounds  of 
ineligibility  for  nonimmigrants.  Adds  a 
new  restriction  on  place  of  application 
for  alien  overstays. 


Action 


Data  FR  CMa 


Rnal  Action 


12/00/02 


Interim  Final  Rule 
Effective 


04/01/01 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1,  Room  L603-C,  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  140O-AB27 

1894.  STUDENTS  AND  EXCHANGE 
VISITORS— FEE  RECEIPTS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiority:  8  USC  1104 
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CFR  Citation:  22  CFR  41.61  and  41.62 

Legal  Deadlina:  None 

Abstract:  Requires  F,  J.  and  M 
nonimmigrants  to  produce  receipts  for 
payment  of  CIPRIS  fees. 

Tlnwtabla: 


Action 


(M*  FR  CM* 


CFR  Citation:  22  CFR  41.22 

(.egai  Deadiine:  None 

Abstract:  Classification  of  Spouses  of 
Foreign  Diplomats  as  Gs  to  permit 
emplojrment  with  international 
organizations. 

Timetable: 


Interim  Final  Rule         1 2/0(V02 
Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division.  Visa  Office,  Department  of 
State.  SA-1.  Room  L603-C.  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RM:  1400-AB29 

1895.  GROUNDS  OF  INADMISSIBILfTY 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  8  USC  1104 

CFR  Citation:  22  CFR  40.63;  22  CFR 
40.92:  22  CFR  40.104 

Legal  Deadline:  None 

Abstract:  Adds  exceptions  for  aliens 
inadmissible  under  INA  212(a)(6)(C){ii), 
INA  212(a)(9)(B),  and  INA  212(a)(10)(D) 

Timetabia: 


Action 


DM*  FR  Cn* 


Rnal  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom. 
Chief.  Legislation  and  RegiUations 
Division,  Visa  Office.  Department  of 
State.  SA-1,  Room  L603-C,  2401  E 
Street  NW.  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AB32 

1896.  DOCUMENTATION  OF 
NONIMMIGRANTS— CLASSIFICATION 
OF  SPOUSES  OF  FOREIGN 
DIPLOMATS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfwrlty:  8  USC  1104;  PL  105- 
277,  112  Stat  2681  et  seq 


Action 


FR  on* 


Interim  Final  Rule  1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  K.  Fischel, 
Office  Director,  Legislation  and 
Regulation  and  Advisory  Assistance, 
Department  of  State,  2401  E  Street  NW, 
SA-1,  Washington,  DC  20522-0113 
Phone:  202  663-1204 
Fax:  202  663-3898 
Email:  fishelsk@state.gov. 

RIN:  1400-AB35 

1897.  DOCUMENTATION  OF 
NONIMMIGRANTS-AUTOMATIC  VISA 
REVAUDATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  8  USC  1104;  PL  105- 
277,  112  Stat  2681  et  seq 

CFR  Citation:  22  CFR  41.112D 

Legal  Deadiine:  None 

Abstract:  Excludes  automatic 
revalidation  benefits  for  aliens 
returning  from  short  visits  to  other 
North  American  countries  or  adjacent 
islands.  Exclusion  for  aliens  who  are 
nationals  of  countries  identified  as 
State  sponsors  of  terrorism. 

Timetable: 


Action 

IM* 

FR  Cite 

Interim  Final  Rule 

03/07/02 

Interim  Final  Rule 

05/06/02 

Comment  Period 

End 

Final  Rule 

^2JO0IOZ 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affscted:  None 

Agency  Contact:  Stephen  K.  Fischel, 
Office  Director,  Legislation  and 
Regulation  and  Advisory  Assistance, 
Department  of  State.  2401  E  Street  NW. 
SA-1.  Washington.  DC  20522-0113 
Phone:  202  663-1204 


Rnal  Rule  Stage 


Fax:  202  663-3898 
Email:  fishelsk@state.gov. 

RIN:  140O-AB36 


1898.  DOCUMENTATION  OF 
NONIMMIGRANTS  AND  IMMIGRANTS 
ACCESS  TO  CRIMINAL  HISTORY; 
SHARING  DATA  RECORDS 

Priority:  Other  Significant 

Legal  Authority:  8  USC  1104 

CFR  Citation:  20  CFR  40.5;  22  CFR 
41.105(b);  22  CFR  42.72(c) 

Legal  Deadline:  None 

Abstract:  Access  to  certain  criminal 
history  records  from  the  FBL 
Fingerprinting  of  immigrants  and 
nonimmigrants. 

Timetable: 


Action 


FR  Cite 


02/25/02  67  FR  8477 
04/26/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  K.  Fischel, 
Office  Director.  Legislation  and 
Regulation  and  Advisory  Assistance, 
Department  of  State.  2401  E  Street  NW. 
SA-1,  Washington,  DC  20522-0113 
Phone:  202  663-1204 
Fax:  202  663-3898 
Email:  fishelsk@state.gov. 

RIN:  1400-AB37 


1899.  DOCUMENTATION  OF 
IMMIGRANTS— IMMEDIATE 
RELATIVES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  1104 

CFR  Citation:  22  CFR  42.21 

Legal  Deadline:  None 

Abstract:  Expands  the  definition  of 
immediate  relative  for  spouses  and 
children  of  U.S.  citizens  whose  spouses 
or  parents  were  killed  in  the  09/11/01 
terrorist  attack. 

Timetable: 


Action 


Date 


FR  CM* 


Interim  Final  Rule 


01/11/02  67  FR  1414 
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Action 


Date         FR  CM* 


Interim  Rnal  Rule         02/1 2/02 

Comment  Period 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  K.  Fischel, 
Office  Director,  Legislation  and 
Regulation  and  Advisory  Assistance. 
Department  of  State,  2401  E  Street  NW. 
SA-1.  Washington,  DC  20522-0113 
Phone:  202  663-1204 
Fax:  202  663-3898 
Email:  fishelsk@state.gov. 

RIN:  1400-AB38 

1900.  DOCUMENTATION  OF 
IMMIGRANTS-ISSUANCE  OF  NEW 
OR  REPLACEMENT  VISAS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  8  USC  1104 

CFR  Citation:  22  CFR  42.72(b) 

Legal  Deadline:  None 

Abstract:  Removal  of  citation  to  INA 
124.  The  provision  is  no  longer  in 
effect. 

Timetable: 


Action 


Date         FR  Cite 


01/11/02  67  FR  1415 
03/12/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  K.  Fischel. 
Office  Director.  Legislation  and 
Regulation  and  Advisory  Assistance, 
Department  of  State,  2401  E  Street  NW, 
SA-1,  Washington.  DC  20522-0113 
Phone:  202  663-1204 
Fax:  202  663-3898 
Email:  fishelsk@state.gov. 

RIN:  1400-AB39 

1901.  RNAL  EXEMPTIONS  FOR  U.S. 
INSTITUTIONS  OF  HIGHER  LEARNING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  2778 

CFR  Citation:  22  CFR  123;  22  CFR  125 


Legal  Deadiine:  None 

Abstract:  New  exemption  from  export 
licensing  requirements  for  U.S. 
universities,  university-based 
international  fundamental  research 
cooperative  activities  in  unclassified 
space  research  with  universities  located 
in  the  member  countries  of  NATO, 
major  non-NATO  allies,  the  European 
Union  and  European  Space  Agency. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Final  Action 


03/29/02  67  FR  15099 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  State 

Agency  Contact:  Mary  Frances 

Sweeney,  Mimitions  Control  Analyst, 

Department  of  State.  12th  Floor,  2401 

E  Street  NW,  Washington,  DC  20522- 

0112 

Phone:  202  663-2865 

Fax:  202  261-8199 

RIN:  1400-AB40 

1902.  e  REMOVAL  OF  VISA  AND 
PASSPORT  WAIVER  FOR  CERTAIN 
PERMANENT  RESIDENTS  OF 
CANADA  AND  BERMUDA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  22  CFR  41.2 

Legal  Deadline:  None 

Abstract:  This  regulation  removes  visa 
and  passport  waivers  for  certain 
permanent  residents  of  Canada  and 
Bermuda. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1,  Room  L603-C,  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AB43 


1903.  e  VISA— INADMISSIBILITY  FOR 
TRAFRCKING  IN  PERSONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  sec  107.  PL  106-386 

CFR  Citation:  22  CFR  41.84 

Legal  Deadiine:  None 

Abstract:  Creates  a  new  nonimmigrant 
(T)  classification  for  victims  of 
trafficking  in  persons. 

Timetable: 


Action 


Dele         FR  Cite 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom. 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office.  Department  of 
State.  SA-1.  Room  L603-C.  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AB47 


1904.  e  VISA— INADMISSIBILITY  FOR 
TRAFFICKERS  IN  PERSONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  sec  ill,  PL  106-386 

CFR  Citation:  22  CFR  40.27 

Legal  Deadline:  None 

At>stract:  Adds  a  new  inadmissibility 
ground  for  aliens  involved  in  trafficking 
in  persons. 

Timetable: 


Action 


Dirt*  FR  Git* 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1.  Room  L603-C.  2401  E 
Street  NW.  Washington.  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomherOstate.gov 

RIN:  1400-AB48 
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1905.  •  VISA— TRANSITIONAL 

FOREIGN  STUDENT  MONITORING 

PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  PL  107-173 

CFR  Citation:  22  CFR  41.61:  22  CFR 
41.62 

Legal  Deadline:  None 

Abatract:  Rule  creates  an  electronic 

system  known  as  ISEAS  for  electronic 

monitoring  of  the  VISA  adjudication 

process  for  aliens  who  enter  the  United 

States  under  F.  M,  or  J  Visa 

classification. 

TimatabIa: 


Action 


DMa  FR  CM* 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action 


09/11/02 

09/18/02  67  FR  58693 
11/18/02 


12/00/02 


Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State.  SA-1.  Room  L603-C.  2401  E 
Street  NW,  Washington.  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AB50 

1906.  •  VISA— EXPANDED  DERNITION 

OF  CHIU) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  PL  107-208 

CFR  Citation:  22  CFR  40.1 

Legal  Deadline:  None 

Abstract:  Amends  the  INA  to 
determine  whether  an  alien  is  a  child 
for  purposes  of  classification  as  an 


immediate  relative,  based  on  the  age  of 
the  alien  on  the  date  the  classification 
petition  with  respect  to  the  alien  is 
filed,  and  for  other  purposes. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief.  Legislation  and  Regulations 
Division.  Visa  Office,  Department  of 
State.  SA-1,  Room  L603-C.  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email  odomher@state.gov 

RIN:  1400-AB51 

1907.  •  0-2  VISAS  FOR  IRISH 
NATIONALS  PARTiaPATING  IN 
SPECIAL  WORK/TRAINING 
PROGRAMS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  22  CFR  41.57 

Legal  Deadline:  None 

Abstract:  This  regulation  establishes 
procedures  for  issuing  Visas  to 
participate  in  a  special  work/training 
program  for  hish. 

Timetable: 


Action 


FR  Cite 


03/17/00  65  FR  14768 
05/16/00 


Interim  Final  Rule 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action  10/16/01   66  FR  52500 

Final  Action  Effective     1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 


Final  Rule  Stage 


Agency  Contact:  H.  Edward  Odom, 
Chief,  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State.  SA-1,  Room  L603-C,  2401  E 
Street  NW,  Washington.  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odomher@state.gov 

RIN:  1400-AB52 

1908.  •  INTERNATIONAL 
ORGANIZATION  EMPLOYEES- 
INTELSAT  EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  22  CFR  47.24;  22  CFR 
42.32(d)(5) 

Legal  Deadline:  None 

Abstract:  This  regulation  treats 
employees  of  INTELSAT  as  if  they  had 
international  status  as  employees,  after 
INTELSAT  privatization. 

Tinwtabla: 


Action 


Date         FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


01/11/02  67  FR  1413 
03/12/02 


04/17/02  67  FR  18821 
06/17/02 


12/00«)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Edward  Odom, 
Chief.  Legislation  and  Regulations 
Division,  Visa  Office,  Department  of 
State,  SA-1,  Room  L603-C.  2401  E 
Street  NW,  Washington,  DC  20520-0106 
Phone:  202  663-3844 
Fax:  202  663-3898 
Email:  odpniher@state.gov 

RIN:  1400-AB53 


Department  of  State  (STATE) 


Long-Term  Actions 


1909.  B-1  VISA  CLASSIRCATION 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  22  CFR  41.31 


Timetable: 


Action 


NPRM 


NPRM  Comment  09/23/93  58  FR  49456 

Period  Extended  to 

11/23/93 
NPRM  Comment  09/24/93 

Period  End 


FR  Cite 


07/26/93  58  FR  40024 
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STATE 


Long-Term  Actione 


NPRM  Comment  11/23/93  58  FR  61856 

Period  Extended  to 

12/06/93 
Final  Action  12/00/03 

Regulatory  Flexibility  Analysis 
Requirad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  K.  Fischel 
Phone:  202  663-1204 
Fax:  202  663-3898 
Email:  fishelsk9state.gov. 

RIN:  1400-AA54 

1910.  CULTURAL  EXCHANGE 
PROGRAM,  SUMMER  WORKHItAVEL 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  22  CFR  62.32 

Timetable: 


Action 


FR  CHe 


Final  Rule 


To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  No 


Department  of  State  (STATE) 


1913.  e  AMENDMENT  TO  THE  UST  OF 
PROSCRIBED  DESTINATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  2778 

CFR  Citation:  22  CFR  126 

Legal  Deedline:  Final,  Statutory,  March 
29,  2002. 

Abstract  This  regulation  removed 
Armenia  and  Azerbaijan  from  the  list 
of  proscribed  destinations. 

Timetable: 


Action 


Data 


FR  Cite 


Final  Action  03/29/02  67  FR  15101 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact:  Mary  Frances 

Sweeney,  Munitions  Control  Analyst, 

Department  of  State.  12th  Floor,  2401 

E  Street  NW,  Washington,  DC  20522- 

0112 

Phone:  202  663-2865 

Fax:  202  261-8199 

RIN:  1400-AB57 


Qovemment  Levels  Affected:  None 

Agency  Contact:  Sally  J.  Lawrence 

Phone:  202  401-9810 

Fax:  202  401-9809 

Email:  slawTence@pd.state.gov 

RIN:  1400-ABlO 

1911.  CULTURAL  EXCHANGE 
PROGRAMS,  ANNUAL  REPORTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  22  CFR  62.15 

Timetable: 


1912.  AMENDMENT  TO  THE  ITAR: 
OFFSET  ARRANGEMENTS  AND 
ENHANCEMENTS  TO 
CONGRESSIONAL  NOTIFICATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  22  CFR  120;  22  CFR  123: 
22  CFR  124 

Timetable: 


Action 


FR  Cila 


NPRM 


12A)0/03 


Action 


FR  Cite 


ANPRM  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sally  J.  Lawrence 

Phone:  202  401-9810 

Fax:  202  401-9809 

Email:  slawrence^d.state.gov 

RIN:  1400-AB14 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Mary  Frances 

Sweeney 

Phone:  202  663-2865 

Fax:  202  261-8199 

RIN:  1400-AB18 


1914.  e  REMOVAL  OF  AFGHANISTAN 
FROM  THE  PROSCRIBED 
DESTINATlOtIS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorltr.  22  USC  2778 

CFR  Citation:  22  CFR  126 

Legal  Deadline:  Final,  Statutory,  July 
2.  2002. 

Al9Stract:  This  regulation  removed  the 
Government  of  Afghanistan  &t)m  the 
list  of  proscribed  destinations. 

Timetable: 


Action 


FR  CHe 


Final  Action 


07/02/02  67  FR  44352 


Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levela  Affected:  Federal 

Agency  Contact:  Mary  Frances 

Sweeney,  Munitions  Control  Analyst, 

Department  of  State,  12th  Floor,  2401 

E  Street  NW,  Washington,  DC  20522- 

0112 

Phone:  202  663-2865 


Completed  Actiona 


Fax:  202  261-8199 
RIN:  1400-AB58 


1915.  e  AMENDMENTS  TO  THE  U.8. 
MUNITIONS  UST 

Priority:  Substantive,  Nonsignificant 

Legal  AuttHxity:  22  USC  2778 

CFR  Citation:  22  CFR  121 

Legal  Deadline:  Final,  Statutory,  April 
29,  2002. 

AtMtraet:  This  regulation  revised 
Category  I — Firearms  within  the  U.S.  . 
Munitions  List. 


Action 


FR  cue 


Final  Action  04/29/02  67  FR  20894 

Final  Action  Effective    04/29/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact:  Mary  Frances 
Sweeney,  Munitions  Control  Analyst, 
Department  of  SUte,  12th  Floor,  2401 
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Completed  Actions 


E  Street  NW.  Washington.  DC  20522-  Phone:  202  663-2865 

0112 


Fax:  202  261-8199 

RIN:  140O-AB59 

(FR  Doc.  02-25637  Filed  12-06-02;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION  (DOT) 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Ctis.  HII 

23  CFR  Chs.  Mil 

33  CFR  Ch%.  I  and  IV 

46  CFR  Cha.  Mil 

48  CFR  Ch.  12 

49  CFR  Subtitle  A,  Cha.  I-VI  and  Cha. 
X-XII 

OST  Docket  99-51 29 

Department  Regulatory  Agenda; 
Semiannual  Summary 

AGENCY:  Office  of  the  Secretary.  DOT. 

action:  Semiannual  regulatory  agenda. 

summary:  The  regulatory  agenda  is  a 
semiannual  summary  of  all  current  and 
projected  rulemakings,  reviews  of 
existing  regulations,  and  completed 
actions  of  the  Department.  The  agenda 
provides  the  public  with  information 
about  the  Department  of 
Transportation's  regulatory  activity.  It  is 
expected  that  this  information  will 
enable  the  public  to  be  more  aware  of 
and  allow  it  to  more  effectively 
participate  in  the  Department's 
regulatory  activity.  The  public  is  also 
invited  to  submit  comments  on  any 
aspect  of  this  agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 

General 

You  should  direct  all  comments  and 
inquiries  on  the  agenda  in  general  to 
Neil  R.  Eisner,  Assistant  General 
Counsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation.  400  7th  Street  SW.. 
Washington,  DC  20590,  (202)  366-4723. 

Specific 

You  should  direct  all  comments  and 
inquiries  on  particular  items  in  the 
agenda  to  the  individual  listed  for  the 
regulation  or  the  general  rulemaking 
contact  person  for  the  operating 
administration  in  Appendix  B. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  755-7687. 

TaWe  of  Contents 
Supplementary  Information: 
Background 


Significant/Priority  Rulemakings 
Explanation  of  Information  on  the 

Agenda 
Request  for  Comments 
Purpose 
Appendix  A  -  Instructions  for  Obtaining 

Copies  of  Regulatory  Documents 
Appendix  B  -  General  Rulemaking 

Contact  Persons 
Appendix  C  -  Public  Rulemaking 

Dockets 
Appendix  D  -  Review  Plans  for  Section 

610  and  Other  Requirements 

Agenda 

SUPPLEMENTARY  INFORMATION: 

Background 

Improvement  of  our  regulations  is  a 
prime  goal  of  the  Department  of 
Transportation  (Department  or  DOT). 
There  should  be  no  more  regulations 
than  necessary  and  those  that  are  issued 
should  be  simpler,  more 
comprehensible,  and  less  burdensome. 
Regulations  should  not  be  issued 
without  appropriate  involvement  of  the 
public;  once  issued,  they  should  be 
periodically  reviewed  and  revised,  as 
needed,  to  assure  that  they  continue  to 
meet  the  needs  for  which  they  originally 
were  designed. 

To  help  the  Department  achieve  these 
goals  and  in  accordance  with  Executive 
Order  12866  "Regulatory  Planning  and 
Review"  (58  FR  51735;  October  4,  1993) 
and  the  Department's  Regulatory 
Policies  and  Procediues  (44  FR  11034; 
February  26,  1979),  the  Department 
prepares  a  semiannual  regulatory 
agenda.  It  summarizes  all  current  and 
projected  rulemaking,  reviews  of 
existing  regulations,  and  completed 
actions  of  the  Department.  These  are 
matters  on  which  action  has  begun  or  is 
projected  during  the  succeeding  12 
months  or  such  longer  period  as  may  be 
anticipated  or  for  which  action  has  been 
completed  since  the  last  agenda. 

The  agendas  are  based  on  reports 
submitted  by  the  offices  initiating  the 
rulemaking  and  are  reviewed  by  the 
Department  Regulations  Council.  The 
Department's  last  agenda  was  published 
in  the  Federal  Register  on  May  13.  2002 
(67  FR  33368).  The  next  one  is 
scheduled  for  publication  in  the  Federal 
Register  in  April  2003. 

The  Department  has  created  an 
Internet  site  that  provides  general 
information  about  its  rulemaking 
responsibilities  and  activities.  It 
includes  hypertext  links  to  numerous 


other  departmental  sites  providing 
helpful  information  about  DOT 
regulation.  The  web  address  for  this  site 
is  http://regs.dot.gov. 

Significant/Priority  Rulemakings 

The  agenda  covers  all  rules  and 
regulations  of  the  Department.  We  have 
classified  rules  as  a  DOT  agency  priority 
in  the  agenda  if  they  are,  essentially, 
very  costly,  controversial,  or  of 
substantial  public  interest  imder  oiu 
Regulatory  Policies  and  Procedures.  All 
DOT  agency  priority  rulemaking 
documents  are  subject  to  review  by  the 
Secretary  of  Transportation.  If  the  Office 
of  Management  and  Budget  (OMB)- 
decides  a  rule  is  subject  to  its  review 
under  Executive  Order  12866,  we  have 
classified  it  as  significant  in  the  agenda. 

Explanation  oflnfbrmation  on  the 
Agenda 

The  format  for  this  agenda  is  required 
by  Office  of  Management  and  Budget 
memorandum  of  July  15,  2002. 

First,  the  agenda  is  divided  by 
initiating  offices.  Then,  the  agenda  is 
divided  into  five  categories:  (1)  prende 
stage,  (2)  proposed  rule  stage,  (3)  final 
rule  stage,  (4)  long-term  actions,  and  (5) 
completed  actions.  For  each  entry,  the 
agenda  provides  the  following 
information:  (1)  its  "significance";  (2)  a 
short  descriptive  title;  (3)  its  legal  basis; 
(4)  the  related  regulatory  citation  in  the 
Code  of  Federal  Regulations;  (5)  any 
legal  deadline  and,  if  so,  for  what  action 
(e.g.,  NPRM,  final  rule);  (6)  an  abstract; 
(7)  a  timetable,  including  the  earliest 
expected  date  for  a  decision  on  whether 
to  take  the  action;  (8)  whether  the 
rulemaking  will  affect  small  entities 
and/or  levels  of  government  and,  if  so, 
which  categories;  (9)  whether  a 
Regulatory  Flexibility  Act  (RFA) 
analysis  is  required  (for  rules  that  woidd 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities); 
(10)  a  listing  of  any  analyses  an  office 
will  prepare  or  has  prepared  for  the 
action  (With  minor  exceptions,  DOT 
requires  an  economic  analysis  for  all  its 
rulemakings.);  (11)  an  agency  contact 
office  or  official  who  can  provide 
further  information;  (12)  a  Regidation 
Identifier  Number  (RIN)  assigned  to 
identify  an  individual  rulemaking  in  the 
agenda  and  facilitate  tracing  further 
action  on  the  issue;  (13)  whether  the 
action  is  subject  to  the  Unfunded 
Mandates  Reform  Act;  (14)  whether  the 
action  is  subject  to  the  Energy  Act;  and 
(15)  whether  the  action  is  major  under 
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the  congressional  review  provisions  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  If  there  is 
information  that  does  not  fit  in  the  other 
categories,  it  will  be  included  under  a 
separate  heading  entitled  "Additional 
Information." 

For  nonsignificant  regulations  issued 
routinely  and  firequently  as  a  part  of  an 
established  body  of  technical 
requirements  (such  as  the  Federal 
Aviation  Administration's  Airspace 
Rules),  to  keep  those  requirements 
operationally  current,  we  only  include 
the  general  category  of  the  regulations, 
the  identity  of  a  contact  office  or 
official,  and  an  indication  of  the 
expected  number  of  regulations;  we  do 
not  list  individual  regulations. 

In  the  "Timetable"  column,  we  use 
abbreviations  to  indicate  the  particular 
documents  being  considered.  ANPRM 
stands  for  Advance  Notice  of  Proposed 
Rulemaking,  SNPRM  for  Supplemental 
Notice  of  Proposed  Ridemaking,  and 
NPRM  for  Notice  of  Proposed 
Rulemaking.  Listing  a  future  date  in  this 
column  does  not  mean  we  have  made  a 
decision  to  issue  a  document;  it  is  the 
earliest  date  on  which  we  expect  to 
make  a  decision  on  whether  to  issue  it. 
In  addition,  these  dates  are  based  on 
current  schedules.  Information  received 
subsequent  to  the  issuance  of  this 
agenda  could  result  in  a  decision  not  to 
take  regulatory  action  or  in  changes  to 
proposed  publication  dates.  For 
example,  die  need  for  further  evaluation 
could  result  in  a  later  publication  date; 
evidence  of  a  greater  need  for  the 
regulation  could  result  in  an  earlier 
publication  date. 

Finally,  a  dot  (•)  preceding  an  entry 
indicates  that  the  entry  appears  in  the 
agenda  for  the  first  time. 

Request  for  Comments 

General 

Our  agenda  is  intended  primarily  for 
the  use  of  the  public.  Since  its 
inception,  we  have  made  modifications 
and  refinements  that  we  believe  provide 
the  public  with  more  helpful 
information,  as  well  as  make  the  agenda 
easier  to  use.  We  would  like  you,  the 
public,  to  make  suggestions  or 
comments  on  how  the  agenda  could  be 
further  improved. 

Reviews 

We  also  seek  your  suggestions  on 
which  of  our  existing  regulations  you 
believe  need  to  be  reviewed  to 


determine  whether  they  should  be 
revised  or  revoked.  We  particularly 
draw  your  attention  to  the  Department's 
review  plan  in  Appendix  D. 

Regulatory  Flexibility  Act 

The  Department  is  especially 
interested  in  obtaining  information  on 
requirements  that  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  and,  therefore, 
must  be  reviewed  under  the  Regulatory 
Flexibility  Act.  If  you  have  any 
suggested  regulations,  please  submit  - 
them  to  us,  along  with  your  explanation 
of  why  they  should  be  reviewed. 

In  accordanf^e  with  the  Regulatory 
Flexibility  Act,  comments  are 
specifically  invited  on  regulations  that 
we  have  targeted  for  review  imder 
section  610  of  the  Act.  The  phrase 
(Section  610  Review)  appears  at  the  end 
of  the  tide  for  these  reviews.  Please  see 
Appendix  D  for  the  Department's 
section  610  review  plans. 

Federalism 

Executive  Order  13132  requires  us  to 
develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  nationd 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
encourage  State  and  local  governments 
to  provide  us  with  information  about 
how  the  Department's  rulemakings 
impaqt  them. 

Purpose 

The  Department  is  publishing  this 
regulatory  agenda  in  the  Federal 
Register  to  share  with  interested 
members  of  the  public  the  Department's 
preliminary  expectations  regarding  its 
future  regulatory  actions.  This  should 
enable  the  public  to  be  more  aware  of 
the  Department's  regulatory  activity  and 
should  result  in  more  effective  public 
participation.  This  publication  in  the 
Federal  Register  does  not  impose  any 
binding  obligation  on  the  Department  or 
any  of  the  offices  within  the  Department 
with  regard  to  any  specific  item  on  the 
agenda.  Regulatory  action,  in  addition  to 
the  items  listed,  is  not  precluded. 


Issued  in  Washington,  DC,  on  October 
15,  2002. 

Norman  Y.  Mineta, 

Secretary  of  Transportation. 

Appendix  A  •  Instructions  for  Obtaining 
Copies  of  Regulatory  Documents 

To  obtain  a  copy  of  a  specific 
regulatory  document  in  the  agenda,  you 
should  communicate  directly  with  the 
contact  person  listed  with  the  regulation 
at  the  address  below.  We  note  that  most 
if  not  all  such  documents,  including  the 
Semiannual  Agenda,  are  available 
through  our  Internet-accessible  docket 
at  http://dms.dot.gov.  See  Appendix  C 
for  more  information. 

Transportation  Security  Administration 
(TSA) 

(Name  of  contact  person), 
Transportation  Security  Administration, 
400  7th  Street  SW.,  Washington,  DC 
20590. 

United  States  Coast  Guard  (USCG) 

(Name  of  contact  person).  United 
States  Coast  Guard,  2100  2nd  Street 
SW.,  Washington,  DC  20593. 

Federal  Highway  Administration 
(FHWA) 

(Name  of  contact  person).  Federal 
Highway  Administration,  400  7th  Street 
SW.,  Washington,  DC  20590. 

Federal  Motor  Carrier  Safety 
Administration  (FMCSA) 

(Name  of  contact  person).  Federal 
Motor  Carrier  Safety  Administration, 
400  7th  Street  SW.,  Washington,  DC 
20590. 

Federal  Railroad  Administration  (FRA) 

(Name  of  contact  person),  Federal 
Railroad  Administration,  400  7th  Street 
SW.,  Washington,  DC  20590. 

National  Highway  Traffic  Safety 
Administration  (NHTSA) 

(Name  of  contact  person),  National 
Highway  Traffic  Safety  Administration, 
400  7th  Street  SW.,  Washington.  DC 
20590. 

Federal  Transit  Administration  (FTA) 

(Name  of  contact  person).  Federal 
Transit  Administration,  400  7th  Street 
SW.,  Washington,  DC  20590. 

Saint  Lawrence  Seaway  Development 
Corporation  (SLSDC) 

(Name  of  contact  person).  Saint 
Lawrence  Seaway  Etevelopment 
Corporation,  400  7th  Street  SW.,  Room 
5424,  Washington,  DC  20590. 
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Research  and  Special  Progmms 
Administration  (RSPA) 

(Name  of  contact  person).  Research 
and  Special  Programs  Administration, 
400  7th  Street  SW..  Washington,  DC 
20590. 
Maritime  Administration  (MARAD) 

Joel  C.  Richard,  Secretary,  Maritime 
Administration.  400  7th  Street  SW., 
Room  7210,  Washington,  DC  20590, 
(202)  366-5746. 

Bureau  of  Transportation  Statistics 
(BTS) 

(Name  of  contact  person).  Bureau  of 
Transportation  Statistics ,400  7th  Street 
SW.,  Room  7210,  Washington,  DC 
20590. 
Federal  Aviation  Administration  (FAA) 

The  FAA  has  a  mailing  list  system  for 
notices  and  advance  notices  of  proposed 
rulemaking  (NPRMs  and  ANPRMs). 
Persons  interested  in  obtaining  future 
copies  of  all  of  those  docimients  to  be 
issued  by  the  FAA  or  only  of  those 
concerning  certain  parts  of  the  Federal 
Aviation  Regulations  should  request  a 
copy  of  Advisory  Circular  No.  11-2, 
which  describes  the  application 
procedure,  by  calling  (202)  267-3484  or 
by  writing  to:  Federal  Aviation 
Administration,  Office  of  Public  Affairs, 
Attention:  Public  Inquiry  Center.  APA- 
230,  800  Independence  Avenue  SW., 
Washington.  DC  20591. 

Office  of  the  Secretary  (OST) 

To  obtain  a  copy  of  a  specific 
regulatory  dociunent  or  to  receive  future 
copies  of  the  Department's  regulatory 
agenda  write  to:  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  C-50,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
Washington,  DC  20590,  (202)  366-4723. 

Appendix  B  -  General  Rulemaking 
Contact  Persons 

The  following  is  a  list  of  persons  who 
can  be  contacted  within  the  Department 
for  general  information  concerning  the 
rulemaking  process  witliin  the  various 
operating  administrations. 

TSA  —  Mardi  R.  Thompson,  Office  of 
Chief  Counsel,  400  7th  Street  SW., 
Washington,  DC  20590,  telephone:  (202) 
493-1227. 

USCG  —  Steve  G.  Venckus.  Chief. 
Office  of  Regulations  and 
Administrative  Law,  USCG 
Headquarters  Building,  Room  3406, 
2100  2nd  Street  SW.,  Washington.  DC 
20593;  telephone:  (202)  267-1534. 


FAA  -  Donald  Byrne,  Office  of  Chief 
Counsel,  Regulations  and  Enforcement 
Division,  800  Independence  Avenue 
SW.,  Room  91 5 A,  Washington,  DC 
20591;  telephone:  (202)  267-3073. 

FHWA  —  Julie  Downey.  Office  of 
Chief  Counsel,  400  7th  Street  SW., 
Room  4223,  Washington.  DC  20590; 
telephone:  (202)  366-0761. 

FMCSA  -  Suzanne  O'Malley.  Office  of 
Chief  Counsel.  400  7th  Street  SW., 
Room  8201,  Washington,  DC  20590: 
telephone:  (202)  366-1367. 

FRA  —  Kathryn  Shelton,  Office  of 
Chief  Counsel,  400  7th  Street  SW.,  Mail 
Stop  10,  Washington,  DC  20590; 
telephone:  (202)  493-6028. 

NHTSA  -  Steve  Wood,  Office  of  Chief 
Counsel,  400  7th  Street  SW.,  Room 
5219,  Washington.  DC  20590;  telephone: 
(202)366-2992. 

FTA  -  Richard  Wong.  Office  of  Chief 
Counsel,  400  7th  Street  SW..  Room 
9316.  Washington.  DC  20590;  telephone: 
(202)  366-4011. 

SLSDC  -  Marc  Owen.  General 
Counsels  Office.  400  7th  Street  SW.. 
Room  5424,  Washington,  DC  20590; 
telephone:  (202)  366-6823. 

RSPA  -  Edward  Bonekemper,  Office  of 
Chief  Counsel,  400  7th  Street  SW., 
Room  8405.  Washington,  DC  20590; 
telephone:  (202)  366-4400. 

MARAD  —  Christine  Gurland,  Office 
of  Chief  Counsel.  Maritime 
Administration.  400  7th  Street  SW.. 
Room  7221.  Washington.  DC  20590; 
telephone:  (202)  366-5181. 

BTS  —  Robert  Monniere  SW..  Room 
3430.  Washington.  DC  20590;  telephone: 
(202)  366-5498. 

OST  -  Neil  Eisner,  Office  of 
Regulation  and  Enforcement.  400  7th 
Street  SW..  Room  10424.  Washington. 
DC  20590;  telephone:  (202)  366-4723. 

Appendix  C  -  Public  Rulemaking 
Dockets 

The  public  may  review  or  submit 
comments  to  the  dockets  for  all  of  DOT 
via  the  Internet  at  the  following  address: 
http://dms.dot.gov.  Examples  of 
documents  that  may  be  in  the  dockets 
are  proposed  rules,  public  comments 
received,  supporting  analyses,  studies, 
and  reports. 

The  public  also  may  review  regiilatory 
dockets  at.  or  deliver  comments  on 
proposed  rulemakings  to.  the  Dockets 
Office  at  400  7th  Street  SW.,  Room  PL 


401,  Washington,  DC  20590, 1-800-647- 
5527.  Working  Hours:  9-5. 

Appendix  D  -  Review  Plans  for  Section 
610  and  Other  Requirements 

Part  I  -  The  Plan 

General 

The  Department  of  Transportation  has 
long  recognized  the  Importance  of 
regularly  reviewing  its  existing 
regulations  to  determine  whether  they 
need  to  be  revised  or  revoked.  Oiu:  1979 
Regulatory  Policies  and  Procedures 
require  such  reviews.  We  also  have 
responsibilities  under  E.O.  12866 
("Regulatory  Planning  and  Review") 
and  section  610  of  the  Regulatory 
Flexibility  Act  to  conduct  such  reviews. 
This  will  include  the  use  of  plain 
language  techniques  in  new  rules  and  to 
consider  rewriting  existing  rules  when 
we  have  the  opportunity  and  resources 
permit.  The  Department  is  currently 
conducting  a  niunber  of  reviews  of 
existing  rules  and  is  engaged  in 
rulemaking  actions  resulting  from  these 
reviews. 

Section  610  Review  Plan 

Section  610  requires  that  we  conduct 
reviews  of  rules  that  (1)  have  been 
published  within  the  last  ten  years  and 
(2)  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities"  (SEIOSNOSE).  It  also  requires 
that  we  publish  in  the  Federal  Register 
each  year  a  list  of  any  such  rules  that 
we  will  review  during  the  next  year.  To 
better  comply  with  section  610,  the 
Department  has  updated  its  regulatory 
review  plan  published  on  June  29, 1981, 
to  accomplish  a  more  systematic  review 
of  all  of  its  regulations.  The  Office  of  the 
Secretary  and  each  of  the  Department's 
Operating  Administrations  (except  for 
FMCSA)  have  a  10-year  review  plan. 
These  reviews  are  in  accordance  with 
section  610  of  the  Regidatory  Flexibility 
Act 

Other  Review  Plans 

All  elements  of  the  Department, 
except  for  the  FMCSA  and  Federal 
Aviation  Administration  (FAA),  have 
also  elected  to  use  this  10-year  plan 
process  to  comply  with  the  review 
requirements  of  the  Department's 
Regulatory  Policies  and  Procedures,  and 
Executive  Order  12866.  FMCSA  and 
~  FAA  are  using  different  approaches, 
which  are  described  in  Part  II  to  this 
Appendix. 
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Changes  to  the  Review  Plan 

Some  reviews  may  be  conducted 
earlier  than  scheduled.  For  example,  to 
the  extent  resources  permit,  the  plain 
language  reviews  will  be  conducted 
more  quickly.  Other  events,  such  as 
accidents,  may  result  in  the  need  to 
conduct  earlier  reviews  of  some  rules. 
Other  factors  may  also  result  in  the  need 
to  make  changes;  for  example,  we  may 
make  changes  in  response  to  public 
comment  on  this  plan  or  in  response  to 
a  Presidentially  mandated  review.  If 
there  is  any  change  to  the  review  plan, 
we  will  note  the  change  in  the  following 
Unified  Agenda.  For  any  section  610 
review,  we  will  provide  the  required 
notice  prior  to  the  review. 

Part  n  -  The  Review  Process 

The  Analysis 

Generally,  the  agencies  have  divided 
their  rules  into  10  different  groups  and 
plan  to  analyze  one  group  each  year.  For 
purposes  of  these  reviews,  a^ear  will 
coincide  with  the  fall-to-fall  schedule 
for  publication  df  the  Agenda.  Thus, 
Year  1  (1998)  began  in  the  fall  of  1998 
and  ends  in  the  fall  of  1999;  Year  2 
(1999)  begins  in  the  fall  of  1999  and 
ends  in  the  fall  of  2000;  and  so  on.  We 
request  public  comment  on  the  timing 
of  the  reviews.  For  example,  is  there  a 
reason  for  scheduling  an  analysis  and 
review  for  a  particular  rule  earlier  than 
we  have?  Any  conunents  concerning  the 
plan  or  particular  analyses  can  be 
submitted  to  the  regulatory  contacts 
listed  in  Appendix  B,  General 
Rulemaking  Contact  Persons. 

Section  610  Review 

The  agency  will  analyze  each  of  the 
rules  in  a  given  year's  group  to 
determine  whether  any  rule  has  a 
SEIOSNOSE  and,  thus,  requires  review 
in  accordance  with  section  610  of  the 
RegiUatory  Flexibility  Act.  The  level  of 
analysis  will,  of  course,  depend  on  the 
natiue  of  the  rule  and  its  applicability. 


Publication  of  agencies'  section  610 
analyses  list  each  fall  in  this  Agenda 
provides  the  public  with  notice  and  an 
opportunity  to  comment  consistent  with 
the  requirements  of  the  Regulatory 
Flexibility  Act.  We  request  that  public 
comments  be  submitted  to  us  early  in 
the  analysis  year  concerning  the  small 
entity  impact  of  the  rules  to  help  us  in 
making  our  determinations. 

In  each  Fall  Agenda,  the  agency  will 
publish  the  results  of  the  analyses  it  has 
completed  during  the  previous  year.  For 
rules  that  had  a  negative  finding  on 
SEIOSNOSE,  we  will  give  a  short 
explanation  (e.g.,  "these  rules  only 
establish  petition  processes  that  have  no 
cost  impact"  or  "these  rules  do  not 
apply  to  any  small  entities").  For  parts, 
subparts  or  other  discrete  sections  of 
rules  that  do  have  a  SEIOSNOSE,  we 
will  announce  that  we  will  be 
conducting  a  formal  section  610  review 
during  the  following  12  months.  At  this 
stage,  we  will  add  an  entry  to  the 
Agenda  in  the  prerulemaking  section 
describing  the  review  in  more  detail.  We 
also  will  seek  public  comment  on  how 
best  to  lessen  die  impact  of  these  rules 
and  provide  a  name  or  docket  to  which 
public  comments  can  be  submitted.  In 
some  cases,  the  section  610  review  may 
be  part  of  another  unrelated  review  of 
the  rule.  In  such  a  case,  we  plan  to 
clearly  indicate  which  parts  of  the 
review  are  being  conducted  imder 
section  610. 

Other  Reviews 

The  agency  will  also  examine  the 
specified  rules  to  detennine  whether 
any  other  reasons  exist  for  revising  or 
revoking  the  rule  or  for  rewriting  the 
nde  in  plain  language.  In  each  Fall 
Agenda,  the  agency  will  also  publish 
information  on  the  resiUts  of  the 
examinations  completed  during  the 
previous  year. 

FAA 

The  Federal  Aviation  Administration, 
in  addition  to  reviewing  its  rules  in 
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accordance  with  the  schedule  below, 
has  established  a  process  by  which  the 
public  is  asked  for  its  comments  on 
which  rules  need  review  the  most.  Any 
information  that  the  FAA  receives  in 
connection  with  its  annual  section  610 
analyses  would,  of  course,  also  be 
reviewed  in  the  spirit  of  E.O.  12866.  In  ~ 
addition,  in  response  to  a 
reconunendation  of  the  White  House 
Commission  on  Aviation  Safety  and 
Security,  the  FAA  has  completed  a 
review  of  all  its  existing  regulations  to 
identify  those  in  need  of  rewriting  as 
performance-based  or  plain  language 
regulations.  The  agency  also  reviewed 
ongoing  regulatory  projects  and 
proposals  to  identify  additional 
candidates  for  revision.  In  all,  the 
agency  reviewed  68  parts  of  the  CFR, 
containing  3,884  sections,  appendices, 
and  Special  Federal  Aviation 
Regulations.  In  addition  to  using  plain 
language  in  its  ciirrent  and  future 
regulations,  the  FAA  intends  to  revise 
those  regulations  identified  in  its  study 
when  it  has  the  opportxmity  and 
resources  to  do  so. 

FMCSA 

Because  of  resources  needed  to 
conduct  a  zero-based  review  of  its 
regulations,  the  FMCSA  has  decided  to 
revisit  its  method  of  review.  The 
FMCSA  will  identify  their  new 
regidatory  review  process  in  the  Spring 
2003  Semiannual  Regulatory  Agenda. 

Part  III-  List  of  Pending  Section  610 
Reviews 

The  Agenda  identifies  the  pending 
DOT  Section  610  Reviews  by  inserting 
"(Section  610  Review)"  after  the  tide  for 
the  specific  entry.  Also,  a 
Govemmentwide  list  of  section  610 
reviews  can  be  located  in  an  index  at 
the  end  of  the  Agenda.  For  further 
information  on  the  pending  reviews,  see 
the  Agenda  entries. 


Year 


1 
2 
3 

4 
5 
6 

7 


Regulations. To  Be  Reviewed 

14  CFR  parts  200  through  212 

14  CFR  parts  213  through  2^2 

14  CFR  parts  234  through  254 

14  CFR  parts  255  through  298  and  part  40 

14  CFR  parts  300  through  373 

14  CFR  parts  374  through  398 

14  CFR  part  399  and  49  CFR  parts  1  through  11  


Analysis  Year 


1996 
1999 
2000 
2001 
2002 
2003 
2004 


Review  Year 


1999 
2000 
2001 
2002 
2003 
2004 
2005 
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Year 


8 
9 
10 


Regulations  To  Be  Reviewed 


49  CFR  parts  17  through  28 

49  CFR  parts  29  through  39  and  parts  41  through  89 

49  CFR  parts  91  through  99,  48  CFR  parts  1201  through  1253.  and  new  parts  and  subparts 


Analysis  Year 


2005 
2006 
2007 


Review  Year 


2006 
2007 
2008 


Yaw  4  (Fall  2001)  Uat  of  rulaa  analyzed  and  a  auimnary 

14  CFR  part  255  —  Carrier-owned  computer  reservation  systems 

•  Section  610:  SEIOSNOSE.  The  rule  has  a  significant  economic  impact  on  a  substantial  niunber  of  small  entities. 
The  Department  is  conducting  a  comprehensive  review  to  determine  whether  these  rules  should  be  readppted.  The 
Department  is  also  looking  at  ways  to  lessen  impacts  on  small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  Comments  will  be  requested  from  the  affected  industry  to  assess  the  economic  impact  of  any  proposed 
changes. 

14  CFR  part  256  —  Display  of  joint  operations  in  carrier-owned  computer  reservation  systems 

•  Section  610:  SEIOSNOSE.  The  rule  has  a  significant  economic  impact  on  a  substantial  number  of  small  entities. 
The  Department's  review  of  part  255  may  have  a  potential  impact  on  this  regulation.  If  so,  we  will  solicit  comments 
oh  how  to  lessen  the  impact  to  small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 
14  CFR  part  257  —  Disclosure  of  code — sharing  arrangements  and  long-term  wet  leases 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  1999.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  258  —  Disclosure  of  change — of-gauge  services 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  1999.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  271  —  Guidelines  for  subsidizing  air  carriers  providing  essential  air  transportation 

•  Section  610:  SEIOSNOSE.  The  rule  has  a  significant  economic  impact  on  a  substantial  number  of  small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1995.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  272  —  Essential  air  service  to  the  Freely  Associated  States 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  currently  have  a  significant  economic  impact  on  a  substantial  niunber 
of  small  entities. 

•  Plain  language:  As  indicated  below,  should  the  rule  later  become  effective,  where  confusing  or  wordy  language  is 
identified,  we  would  make  revisions. 

•  General:  This  program  governed  by  this  rule  was  terminated  on  October  1,  1998.  By  its  terms,  the  provisions  of 

this  rule  are  not  currently  effective.  However,  the  rule  specifically  states  that  Congress  could  reestablish  the  program. 
Because  of  these  circumstances,  we  recommend  that  the  rule  be  deleted  at  this  time. 
49  CFR  part  40  —  Procedures  for  transportation  workplace  drug  testing  programs 

•  Section  610:  No  SEIOSNOSE.  A  final  rule  was  published  in  2000,  as  a  result  of  a  610  Review.  The  rule  certified 
that  the  rule  did  not  have  a  significant  economic  impact  on  a  substantial  number  of  small  entities. 

•  Plain  language:  The  2000  final  rule  was  written  using  the  plain  language  technique.  If  confusing  or  wordy  language 
is  further  identified,  we  will  make  revisions. 

•  General:  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  291  —  Cargo  operations  in  interstate  air  transportation 

•  Section  610:  SEIOSNOSE.  This  rule  has  a  significant  economic  impact  on  a  substantial  number  of  small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1995.  ff  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  292  —  International  cargo  transportation 

•  Section  610:  No  SEIOSNOSE.  This  rule  does  not  have  a  significant  economic  impact  on  a  substantial  niunber  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1995.  If  additional  updates  become  desirable,  changg;  will  be  proposed. 
14  CFR  part  293  —  International  passenger  transportation 

•  Section  610:  No  SEIOSNOSE.  This  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1999.  If  additional  updates  become  desirable,  changes  will  be  proposed. 


14  CFR  part  294  —  Canadian  charter  air  taxi  operators 

•  Section  610:  No  SEIOSNOSE.  This  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1995.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  296  —  Indirect  air  transportation  of  property 

•  Section  610:  No  SEIOSNOSE.  This  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1995.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  297  —  Foreign  air  freight  forwarders  and  foreign  cooperative  shippers  associations 

•  Section  610:  No  SEIOSNOSE.  This  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of    ' 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1995.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  298  —  Exemptions  for  air  taxi  and  commuter  air  carrier  operations 

•  Section  610:  SEIOSNOSE.  litis  rule  has  a  significant  economic  impact  on  a  substantial  number  of  small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  rule  was  revised  in  1995.  If  additional  updates  become  desirable,  changes  will  be  proposed. 

Year  3  (2000 )  Uat  of  rulaa  continuing  to  be  analyzed 

14  CFR  part  240  —  Inspection  of  accoimts  and  property 

Year  5  (Fail  2002)  Uat  of  Rulaa  that  wiii  be  analyzed  during  the  next  year 

14  CFR  part  300  —  Rules  of  conduct  in  DOT  proceedings  under  this  chapter 

14  CFR  part  302  —  Review  of  practice  in  proceedings 

14  CFR  part  303  —  Review  of  air  carrier  agreements 

14  CFR  part  313  —  Implementation  of  the  Energy  Policy  and  Conservation  Act 

14  CFR  part  314  —  Employee  protection  program 

14  CFR  part  323  —  Termination,  suspensions,  and  reductions  of  service 

14  CFR  part  325  —  Essential  air  service  procedures  ^  . 

14  CFR  part  330  —  Procedures  for -compensation  of  air  carriers 

14  CFR  part  372  —  Overseas  military  personnel  charters 

Year  3  (Fail  2000)  Uat  of  Rulea  analyzed  and  a  aummary  of  the  raaulta 

14  CFR  part  234  —  Airline  service  quality  performance  reports 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revis«i  in  2001.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  241  —  Uniform  system  of  accounts  and  reports  for  large  certified  air  carriers 

•  Section  610:  SEIOSNOSE.  The  rule  may  have  an  economic  impact  on  a  substantial  number  of  small  air  carriers. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  2002.  U  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  243  —  Passenger  manifest  information 

•  Section  610:  No  SEIOSNOSE.  The  rule  applies  to  a  substantial  number  of  small  entities  but  does  not  have  an  economic 
impact. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  1998.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  247  —  Direct  airport — to-airport  mileage  records 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  1995.  ff  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  248  —  Submission  of  audit  reports 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  1995.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  249  —  Preservation  of  air  carrier  records 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities.  .  , 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  1995.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  250  —  Oversales 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 

small  entities. 
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•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  2000.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  252  —  Smoking  aboard  aircraft 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  niunber  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  2000.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  253  —  Notice  of  terms  of  contract  of  carriage 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  langnage:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revised  in  1998.  If  additional  updates  become  desirable,  changes  will  be  proposed. 
14  CFR  part  254  —  Domestic  baggage  liability 

•  Section  610:  No  SEIOSNOSE.  The  rule  does  not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

•  Plain  language:  Where  confusing  or  wordy  language  is  identified,  we  will  make  revisions. 

•  General:  This  section  was  revis^  in  1999.  If  additional  updates  become  desirable,  changes  will  be  proposed. 


OSTNote: 

The  preceding  items  were  scheduled 
for  review  in  year-3.  However,  because 


of  limited  resources,  the  agency  did  not 
complete  the  analysis  as  scheduled. 


UNITED  STATES  COAST  GUARD 
SECTION  610  AND  OTHER  REVIEWS 


Year 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 


Regulations  To  Be  Reviewed 


33  CFR  parts  1  ttirough  124  .... 
33  CFR  parts  125  ttirough  199 

46  CFR  parts  1  through  40 

46  CFR  parts  41  through  69  .... 
46  CFR  parts  70  through  89  .... 
46  CFR  parts  90  through  139  .. 
46  CFR  parts  140  through  155 
46  CFR  parts  156  through  165 
46  CFR  parts  166  through  199 
New  parts  and  subparts 


Aralysis  Year 


II 

1999 

2000 

2001 
2002 
2003 
2004 
2005 
2006 
2007 


Review  Year 


1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 


Year  3  (Fall  2000)  Ust  of  rules  analyzed  and  a  summary  of  ttw  results 

33  CFR  part  126  —  Handling  of  Class  1  (explosive)  materials  or  other  dangerous  cargoes  within  or  contiguous  to 
waterfront  facilities 

•  Section  610:  No  SEIOSNOSE.  These  rules  are  administrative  in  natiu«  and  have  no  economic  impact  on  any  entities. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  127  —  Waterfront  facilities  handling  liquefied  natural  gas  and  liquefied  hazardous  gas 

•  Section  610:  No  SEIOSNOSE.  These  rules  do  not  affect  a  substantial  number  of  small  entities.  Any  economic  impact 
is  avoidable. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  128  —  Seciirity  of  passenger  terminals 

•  Section  610:  No  SEIOSNOSE.  These  rules  impose  a  low  cost  on  a  small  number  of  entities. 

•  Plain  language:  These  ndes  were  drafted  using  plain  language.. 

•  General:  No  revision  needed. 

33  CFR  part  135  —  O^hore  oil  pollution  compensation  fund 

•  Section  610:  No  SEIOSNOSE.  These  rules  impose  no  new  substantive  requirements  and  involve  only  minimal  costs.    ^ 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  138  —  Financial  responsibility  for  water  pollution  (vessels) 

•  Section  610:  No  SEIOSNOSE.  These  rules  retain  existing  procedures  and  have  minimal  impact  on  small  entities. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 
33  CFR  part  140  —  General 

•  Section  610:  No  SEIOSNOSE.  These  rules  regulating  facilities  and  vessels  engaged  in  activities  on  the  Outer  Continental 
Shelf  tend  to  affect  major  corporations  rather  than  small  entities.  Of  the  few  small  entities  affected,  the  cost  of 


this  rule  over  the  next  10  years  for  imits  not  already  in  compliance  is  typically  the  cost  of  one  day  of  operation. 
The  cost  is  offset  by  several  measures  to  accommodate  the  needs  of  small  entities  and  provide  flexibility. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 
33  CFR  part  141  —  Personnel 

•  Section  610:  No  SEIOSNOSE.  These  rules  regulating  facilities  and  vessels  engaged  in  activities  on  the  Outer  Continental 
Shelf  tend  to  affect  major  corporations  rather  than  small  entities.  Of  the  few  small  entities  affected,  the  cost  of 

this  rule  over  the  next  10  years  for  units  not  already  in  compliance  is  typically  the  cost  of  one  day  of  operation. 
The  cost  is  offset  by  several  measiires  to  accommodate  the  needs  of  small  entities  and  provide  flexibility. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  142  —  Workplace  safety  and  health 

•  Section  610:  No  SEIOSNOSE.  These  rules  regulating  facilities  and  vessels  engaged  in  activities  on  the  Outer  Continental 
Shelf  tend  to  affect  major  corporations  rather  than  small  entities.  Of  the  few  small  entities  affected,  the  cost  of 

this  rule  over  the  next  10  years  for  units  not  already  in  compliance  is  typically  the  cost  of  one  day  of  operation. 
The  cost  is  offset  by  several  measures  to  accommodate  the  needs  of  small  entities  and  provide  flexibility. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  143  —  Design  and  equipment 

•  Section  610:  No  SEIOSNOSE.  These  rules  regulating  facilities  and  vessels  engaged  in  activities  on  the  Outer  Continental 
Shelf  tend  to  affect  major  corporations  rather  than  small  entities.  Of  the  few  small  entities  affected,  the  cost  of 

this  rule  over  the  next  10  years  for  units  not  already  in  compliance  is  typically  the  cost  of  one  day  of  operation. 
The  cost  is  offset  by  several  measures  to  accommodate  the  needs  of  small  entities  and  provide  flexibility. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  144  —  Lifesaving  appliances 

•  Section  610:  No  SEIOSNOSE.  These  rules  regulating  facilities  and  vessels  engaged  in  activities  on  the  Outer  Continental 
Shelf  tend  to  affect  major  corporations  rather  than  small  entities.  Of  the  few  small  entities  affected,  the  cost  of 

this  rule  over  the  next  10  years  for  units  not  already  in  compliance  is  typically  the  cost  of  one  day  of  operation. 
The  cost  is  offset  by  several  measures  to  accommodate  the  needs  of  small  entities  and  provide  flexibility. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  145  —  Firefighting  equipment  /-      •  i 

•  Section  610:  No  SEIOSNOSE.  These  rules  regulating  facilities  and  vessels  engaged  in  activities  on  the  Outer  Continental 
Shelf  tend  to  affect  major  corporations  rather  than  small  entities.  Of  the  few  small  entities  affected,  the  cost  of 

this  rule  over  the  next  10  years  for  imits  not  already  in  compliance  is  typically  the  cost  of  one  day  of  operation. 
The  cost  is  offset  by  several  measures  to  acconunodate  the  needs  of  smaU  entities  and  provide  flexibility. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  146  —  Operations  ,     r^       r>      ■  i 

•  Section  610:  No  SEIOSNOSE.  These  rules  regulating  facilities  and  vessels  engaged  in  activities  on  the  Outer  Continental 
Shelf  tend  to  affect  major  corporations  rather  than  small  entities.  Of  the  few  small  entities  affected,  the  cost  of 

this  rule  over  the  next  10  years  for  units  not  already  in  compliance  is  typically  the  cost  of  one  day  of  operation.  » 

The  cost  is  offset  by  several  measures  to  accommodate  the  needs  of  small  entities  and  provide  flexibility. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed.  j  u  n 
33  CFR  part  151  —  Vessels  carrying  oil,  noxious  liquid  substances,  garbage,  municipal  or  commercial  waste,  and  ballast 

•  Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  large  entities  and  few  small  entities  are  affected. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  153  —  Control  of  pollution  by  oil  or  hazardous  substances,  discharge  removal  ,      ,  , 

•  Section  610:  No  SEIOSNOSE.  These  rules  do  not  impose  significant  costs  and  come  into  play  only  when  unlawful 
discharges  occur. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  154  —  Facilities  transferring  oil  or  hazardous  materials  in  bulk 

•  Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  large  entities  and  few  small  entities  are  affected. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

33  CFR  part  155  —  Oil  or  hazardous  material  pollution  prevention  regulations  for  vessels 

•  Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  large  entities.  The  costs  to  the  small  entities  are  minimal. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed.  ' 
33  CFR  part  156  —  Oil  or  hazardous  material  transfer  operations 
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Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  large  entities.  The  costs  to  the  small  entities  are  minimal. 

Plain  language:  pliiin  langiiage  revision  is  not  needed. 
-  General:  No  revision  needed. 
33  CFR  part  157  —  Rules  for  the  protection  of  the  marine  environment  relating  to  tank  vessels  carrying  oil  in  bulk 

Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  large  entities.  Some  may  affect  several  small  entities,  but 

where  this  is  so  (e.g.,  double  hull  requirements)  it  is  unlikely  that  the  impact  directly  attributable  to  the  rule  is 

significant. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  158  —  Reception  facilities  for  oil,  noxious  liquid  substances,  and  garbage 

Section  610:  No  SEIOSNOSE.  Few  small  entities  are  affected  and  the  cost  is  Tow. 

Plain  language:  plain  language  revision  is  not  needed. 

Genwal:  No  revision  needed. 
33  CFR  part  161  —  Vessel  traffic  management 

Section  610:  No  SEIOSNOSE.  This  part  prescribes  standards  for  marine  sanitation  devices  and  provides  a  certification 

procedure.  It  does  not  impose  significant  costs  on  a  substantial  number  of  small  entities. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  162  —  Inland  waterways  navigation  regulations 

Section  610:  No  SEIOSNOSE.  These  rules  enhance  navigational  safety  and  impose  minimal  costs  on  regulated  entities. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  163  —  Towing  of  barges 

Section  610:  No  SEIOSNOSE.  These  rules  enhance  navigational  safety  and  impose  minimal  costs  on  regulated  entities. 

Plain  langiiage:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  164  —  Navigation  safety  regulations 

Section  610:  No  SEIOSNOSE.  These  rules  enhance  navigational  safety  and  impose  minimal  costs  on  regulated  entities. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  165  —  Regulated  navigation  areas  and  limited  access  areas 

Section  610:  No  SEIOSNOSE.  These  rules  enhance  navigational  safety  and  impose  minimal  costs  on  regulated  entities. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  168  —  Escort  requirements  for  certain  tankers  , 

Section  610:  No  SEIOSNOSE.  These  rules  affect  few  if  any  small  entities. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  173  —  Vessel  numbering  and  casualty  and  accident  reporting 

Section  610:  No  SEIOSNOSE.  The  vessel  numbering  and  accident  reports  required  do  not  have  a  significant  economic 

impact  on  small  entities. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  179  —  Defect  notification 

Section  610:  Probable  SEIOSNOSE.  This  part  will  be  scheduled  for  full  610  Review. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  181  —  Manufacturer  requirements 

Section  610:  Probable  SEIOSNOSE.  This  part  will  be  scheduled  for  full  610  Review. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  183  —  Boats  and  associated  equipment  ' 

Section  610:  Probable  SEIOSNOSE.  This  part  will  be  scheduled  for  fiill  610  Review. 

Plain  language:  plain  langtiage  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  part  184  —  186  Reserved 
33  CFR  part  187  —  Vessel  identification  system 

Section  610:  No  SEIOSNOSE.  Affects  only  states  and  imposes  no  mandatory  cost. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
33  CFR  parts  188  through  199  —  Reserved 
46  CFR  part  1  —  Organization,  general  course  and  methods  governing  marine  safety  functions 

Section  610:  No  SEIOSNOSE.  Procedural  in  nature;  imposes  no  cost. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 


Federal  Register /Vol.  67.  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


74809 


46  CFR  part  2  —  Vessel  inspections  •   •      i 

•  Section  610:  No  SEIOSNOSE.  These  rules  provide  for  vessel  inspections  and  certification  and  impose  mimmal  costs 

on  small  entities.  - 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  3  —  Designation  of  oceanographic  research  vessels 

•  Section  610:  No  SEIOSNOSE.  These  rules  apply  only  to  owners  and  operators  who  desire  designation  and  do  not 
impose  a  significant  cost. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  4  —  Marine  casualties  and  investigations 

•  Section  610:  No  SEIOSNOSE.  These  rules  apply  only  in  the  event  of  a  marine  casualty  and  impose  no  cost  on 
small  entities. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  5  —  Marine  investigation  regulations  —  personnel  action 

•  Section  610:  No  SEIOSNOSE.  These  rules  apply  only  to  an  insignificant  number  of  mariners. 

•  Plain  language:  plain  language  revision  is  not  need^. 

•  General:  No  revision  needed. 

46  CFR  part  6  —  Waivers  of  navigation  and  vessel  inspection  laws  and  regulations  ,  ,  ,  .  , 

•  Section  610:  No  SEIOSNOSE.  These  rules  provide  for  waivers  in  the  interest  of  national  defense  and  do  not  impose 
significant  costs. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed.  .  , 
46  CFR  part  7  —  Boimdary  lines 

•  Section  610:  No  SEIOSNOSE.  These  rules  demarcate  boundaries  and  impose  no  cost. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  8  —  Vessel  inspection  alternatives 

•  Section  610:  No  SEIOSNOSE.  These  rules  establish  an  alternative  program  and  impose  no  cost. 

•  Plain  language:  plain  language  revision  is  not  needed.  •= 

•  General:  No  revision  needed. 

46  CFR  part  9  —  Extra  compensation  for  overtime  services   •  j  j        .  •  •     -e      ♦ 

•  Section  610:  No  SEIOSNOSE.  These  rules  involve  services  by  a  small  class  of  employees  and  do  not  impose  sigmncant 

costs. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  10  —  Licensing  of  maritime  personnel  '.     .t,      ^     ^  n 

•  Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  individuals  and  do  not  impose  sigmficant  costs  on  smaU 

entities.. 

•  Plain  language:  plain  language  revision  is  not  needed.  ^ 

•  General:  No  revision  needed. 

46  CFR  part  12  —  Certification  of  seamen  ..*-»»  n 

•  Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  individuals  and  do  not  impose  significant  costs  on  small 

entities. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  13  —  Certification  of  tankermen  .  -e       ^       »  n 

•  Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  individuals  and  do  not  impose  significant  costs  on  small 

entities. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  14  —  Shipment  and  discharge  of  merchant  mariners  *  .....   j-    j     i 

•  Section  610:  No  SEIOSNOSE.  These  rules  continue  practices  in  effect  at  least  since  1937.  relate  primarily  to  mdividuals 
rather  than  small  entities,  and  were  revised  in  1996  to  reduce  any  burdens  on  small  entities. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  15  —  Manning  requirements  .  .     . 

.  Section  610:  No  SEIOSNOSE.  These  rules  primarily  affect  individuals  and  have  been  revised  several  times  in  the 
past  10  years  in  ways  that  minimize  any  impact  on  small  entities. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  16  —  Chemical  testing  .        .       .    w    .,^      *     j        _     j„.„o 

•  Section  610-  Probable  SEIOSNOSE.  These  rules  require  small  entities  to  conduct  chemical  testing  for  dangerous  drags 
in  certain  circumstances.  In  adopting  these  rules  in  1988,  the  Coast  Guard  concluded  that  tiiey  could  have  a  sigmficant 
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economic  impact  on  substantial  number  of  small  entities.  We  took  steps  then  to  ameliorate  that  impact.  A  formal 

Section  610  Review  will  be  planned  for  these  parts. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  24  —  General  provisions 

Section  610:  No  SEIOSNOSE.  These  uninspected  vessel  rules  largely  affect  small  entities,  but  their  impact  is  either 

nonsignificant  or  voluntary. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  25  —  Requirements 

Section  610:  No  SEIOSNOSE.  These  uninspected  vessel  rules  largely  affect  small  entities,  but  their  impact  is  either 

nonsignificant  or  voluntary. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  26  —  Operations 

Section  610:  No  SEIOSNOSE.  These  uninspected  vessel  rules  largely  affect  small  entities,  but  their  impact  is  either 

nonsignificant  or  voluntary. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  28  —  Requirements  for  commercial  fishing  industry  vessels 

Section  610:  No  SEIOSNO^.  These  rules,  when  adopted  in  1991,  were  deemed  to  have  an  insignificant  economic 

impact  on  most  small  entities.  Any  significant  impact  is  likely  to  have  been  absorbed  at  the  time  of  adoption  and 

would  not  be  continuing.. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  30  —  General  provisions 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 

whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  31  —  Inspection  and  certification 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 

whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule 

a  full  Section  610  Review  for  these  parts. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  32  —  Special  equipment,  machinery,  and  hull  requirements 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 

whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule 

a  full  Section  610  Review  for  these  parts. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  34  —  Firefighting  equipment 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 

whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  BID  Review  for  these  parts. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  35  —  Operations 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 

whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  36  —  Elevated  temperature  cargoes 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 

whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts. 

Plain  language:  plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  38  —  Liquefied  flammable  gases 
•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 

whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts. 
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•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  39  —  Vapor  control  systems 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  D  tank  vessel  regulations  as  a 
whole  has  not  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule 
a  full  Section  610  Review  for  these  parts. 

•  Plain  language:  plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

Year  4  (Fall  2001)  List  of  rules  analyzsd  and  summary  of  the  results 
46  CFR  part  42  —  Domestic  and  foreign  voyages  by  sea 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  E  load  lines  regulations  as  a  whole 
has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule  a  full 
Section  610  Review  for  these  parts. 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  44  —  Special  service  limited  domestic  voyage 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  E  load  lines  regulations  as  a  whole 
has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule  a  full 
Section  610  Review  for  these  parts. 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  45  —  Great  lakes  load  lines 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  E  load  lines  regulations  as  a  whole 
has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  FlexibUity  Act.  we  will  schedule  a  full 
Section  610  Review  for  these  parts. 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  46  —  Subdivision  load  lines  for  passenger  vessels 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  E  load  lines  regulations  as  a  whole 
has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule  a  full 
Section  610  Review  for  these  parts. 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  47  —  Combination  load  lines 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  E  load  lines  regulations  as  a  whole 
has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regiilatory  Flexibility  Act,  we  will  schedule  a  full 
Section  610  Review  for  these  parts. 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  50  —  General  provisions 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibihty  Act,  we  will  schedule 
a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62,  which  we  conclude  has  no  SEIOSNOSE). 

•  Plain'  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 
46  CFR  part  52  —  Power  boilers 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 
a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62.  which  we  conclude  has  no  SEIOSNOSE). 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 
46  CFR  part  53  —  Heating  boilers 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule 
a  fuU  Section  610  Review  for  these  parts  (with  the  exception  of  part  62.  which  we  conclude  has  no  SEIOSNOSE). 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 
46  CFR  part  54  —  Pressure  vessels 

•  Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule 
a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62.  which  we  conclude  has  no  SEIOSNOSE). 

•  Plain  language:  Plain  language  revision  is  not  needed. 

•  General:  No  revision  needed. 

46  CFR  part  56  —  Piping  systems  and  appurtenances 
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Section  610:  Possible  SHOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  enginewing  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule 

a  fiiU  Section  610  Review  for  these  parts  (with  the  exception  of  part  62.  which  we  conclude  has  no  SEIOSNOSE). 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  57  —  Welding  and  brazing 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regiilations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act.  we  will  schedule 

a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62.  which  we  conclude  has  no  SEIOSNOSE). 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  58  —  Main  auxiliary  machinery  and  related  systems 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts  (with  the  exception  of  pari  62.  which  we  conclude  has  no  SEIOSNOSE). 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  59  —  Repairs  to  boilers,  pressure  vessels  and  appurtenances 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62,  which  we  conclude  has  no  SEIOSNOSE). 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  61  —  Periodic  tests  and  inspections 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62,  which  we  conclude  has  no  SEIOSNOSE). 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  62  —  Vital  systems  automation 

Section  610:  No  SEIOSNOSE.  The  primary  impact  of  these  nUes  is  on  large  entities:  they  do  not  affect  a  substantial 

ntmiber  of  small  entities 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  63  —  Automatic  auxiliary  boilers 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regiilations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regiilatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62,  which  we  conclude  has  no  SEIOSNOSE). 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  64  —  Marine  portable  tanks  and  cargo  handling  systems 

Section  610:  Possible  SEIOSNOSE.  A  small  entities  evaluation  for  the  Subchapter  F  marine  engineering  regulations 

as  a  whole  has  been  published.  Therefore,  to  comply  with  the  spirit  of  the  Regulatory  Flexibility  Act,  we  will  schedule 

a  full  Section  610  Review  for  these  parts  (with  the  exception  of  part  62,  which  we  conclude  has  no  SEIOSNOSE). 

Plain  language:  Plain  language  revision  is  not  needed. 

G«ieral:  No  revision  needed. 
46  CFR  part  67  —  Documentation  of  vessels 

Section  610:  No  SEIOSNOSE.  The  cost  of  documentation  is  not  significant. 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  68  —  Documentation  of  vessels  piu^uant  to  extraordinary  legislative  grants 

Section  610:  No  SEIOSNOSE.  The  cost  of  documentation  is  not  significant 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 
46  CFR  part  69  —  Measurement  of  vessels 

Section  610:  No  SEIOSNOSE.  These  regulations  are  primarily  administrative  and  do  not  impose  a  significant  cost. 

Plain  language:  Plain  language  revision  is  not  needed. 

General:  No  revision  needed. 

Ymt  5  (FM  2002)  LM  of  rulM  that  wW  b«  analyiad  during  ttw  n«xt  ywv 

46  CFR  pert  70  —  General  provisions 

46  CFR  part  71  —  Inspection  and  certification 

46  CFR  part  72  —  Construction  and  arrangement 

46  CFR  part  76  —  Fire  protection  equipment 

46  CFR  part  77  —  Vessel  control  and  miscellaneous  systems  and  equipment 
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46  CFR  part  78  —  Operations 

46  CFR  part  80  —  Disclosure  of  safety  standards  and  coimtry  of  registry 

FEDERAL  AVIATION  ADMINISTRATION 
SECTION  610  REVIEW  PLAN 


Year 


1 

2 

3 

4* 

5 
6 

7 
8 
9 
10 


Regulations  To  Be  Reviewed 


14  CFR  parts  1  through  21  

14  CFR  parts  23  through  34 

14  CFR  parts  35  through  49 

14  CFR  parts  61  through  77 

14  CFR  parts  91  through  105  .. 
14  CFR  parts  107  through  133 
14  CFR  parts  135  through  147 
14  CFR  parts  150  through  169 
14  CFR  parts  170  through  198 
14  CFR  parts  400  through  415 


Analysis  Year 

Review  Year 

1996 

1999 

1999 

2000 

2000 

2001 

2001 

2002 

2002 

2003 

2003 

2004 

2004 

2005 

2005 

2006 

2006 

2007 

2007 

2008 

*  FAA  wiH  also  review  aN  other  rules  dealing  with  alcohol  arxj  drugs 
Year  4  (Fail  2001)  List  Of  Rtilas  analyzed  and  a  summary  Of  the  results 

14  CFR  61  —  Certification:  pilots,  flight  instructors  and  groimd  instructions 

•  Section  610;  No  SEIOSNOSE.  This  rule  applies  to  a  significant  nimiber  of  small  entities,  but  amendments  over  the 
past  decade  do  not  have  a  substantial  economic  impact.  Accordingly,  a  periodic  review  was  not  required. 

•  Plain  Language:  To  the  extent  that  the  FAA's  plain  language  study  identified  a  need  for  revisions  in  this  part,  revisions 
will  be  made  when  the  FAA  has  the  opportunity  and  resovirces  to  do  so. 

14  CFR  63  —  Certification:  flight  crewmembers  other  than  pilots 

•  Section  610;  No  SEIOSNOSE.  This  rule  applies  to  a  significant  number  of  small  entities,  but  amendments  over  the 
past  decade  do  not  have  a  substantial  economic  impact.  Accordingly,  a  periodic  review  was  not  required. 

•  Plain  Language:  To  the  extent  that  the  FAA's  plain  language  study  identified  a  need  for  revisions  in  this  part,  revisions 
will  be  made  when  the  FAA  has  the  opportunity  and  resources  to  do  so. 

14  CFR  65  —  Certification:  airmen  other  than  flight  crewmembers 

•  Section  610;  No  SEIOSNOSE.  This  rule  applies  to  a  significant  number  of  small  entities,  but  amendments  over  the 
past  decade  do  not  have  a  substantial  economic  impact.  Accordingly,  a  periodic  review  was  not  required. 

•  Plain  Language:  To  the  extent  that  the  FAA's  plain  language  study  identified  a  need  few  revisions  in  this  part,  revisions 
will  be  made  when  the  FAA  has  the  opportimity  and  resources  to  do  so. 

14  CFR  67  —  Medical  standards  and  certification 

•  Section  610;  No  SEIOSNOSE.  This  rule  applies  to  a  significant  number  of  small  entities,  but  amendments  over  the 
past  decade  do  not  have  a  substantial  economic  impact.  Accordingly,  a  periodic  review  was  not  required. 

•  Plain  Language:  To  the  extent  that  the  FAA's  plain  language  study  identified  a  need  for  revisions  in  this  part,  revisions 
will  be  made  when  the  FAA  has  the  opportimity  and  resources  to  do  so. 

14  CFR  70  —  Designation  of  class  A.  class  B.  class  C,  class  D  and  class  E  airspace  areas;  airway  routes  and  reporting 

points 

•  Section  610;  No  SEIOSNOSE.  This  nde  applies  to  a  significant  number  of  small  entities,  but  amendments  over  the 
past  decade  do  not  have  a  substantial  economic  impact.  Accordingly,  a  periodic  review  was  not  required. 

•  Plain  Language:  To  the  extent  that  the  FAA's  plain  language  study  identified  a  need  for  revisions  in  this  part,  revisions 
will  be  made  when  the  FAA  has  the  opportunity  and  resources  to  do  so. 

14  CFR  73  —  Special  use  airspace 

•  Section  610;  No  SEIOSNOSE.  This  rule  applies  to  a  significant  nimiber  of  small  entities,  but  amendments  over  the 
past  decade  do  not  have  a  substantial  economic  impact.  Accordingly,  a  periodic  review  was  not  required. 

•  Plain  Language:  To  the  extent  that  the  FAA's  plain  language  study  identified  a  need  for  revisions  in  this  part,  revisions 
will  be  made  when  the  FAA  has  the  opportunity  and  resources  to  do  so. 

14  CFR  part  71  — Objects  affecting  navigable  airspace 

•  Section  610;  FAA  will  conduct  a  formal  610  review  during  the  following  12  months. 

•  Plain  Language:  To  the  extent  that  the  FAA's  plain  language  study  identified  a  need  for  revisions  in  this  part,  revisions 
will  be  made  when  the  FAA  has  the  opportunity  and  resources  to  do  so. 

Year  5  (Fail  2002)  Ust  of  rules  that  will  be  analyzed  during  the  next  ye«r 

14  CFR  part  35  —  Airworthiness  standards:  propellers 

14  CFR  part  36  —  Noise  standards:  aircraft  type  and  airworthiness 

14  CFR  part  39  —  Airworthiness  directives 

14  CFR  part  43  —  Maintenance,  preventive  maintenance;  rebuilding  and  alteration 

14  CFR  part  45  —  Identification  and  registration  marking 

14  CFR  part  47  —  Aircraft  registration 

14  CFR  part  49  —  Recording  of  aircraft  titles  and  security 
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FAA  Note: 

The  preceding  parts  for  analysis  were 
erroneously  listed  in  the  Fall  2001 
Regulatory  Agenda  in  the  list  of 
completed  analyses  and  identified  for 
review  in  the  following  year.  While  the 


FAA's  10-year  plan  called  for 
completion  of  these  analyses  before  the 
Fall  2002,  lack  of  available  resources 
prevented  this.  In  addition,  the  10-year 
plan  calls  for  analysis  of  14  CFR  parts 
91-105  in  this  coming  year;  resources 

FEDERAL  HIGHWAY  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


are  not  available,  however,  to  analyze 
these  parts.  Should  resources  become 
available  during  the  year,  the  FAA  will 
aimounce  its  intention  to  analyze  some 
or  all  of  these  parts  in  the  Federal 
Register. 


Year 


1 
2 
3 

4 
5 
6 
7 
8 
9 
10 


Regulations  To  Be  Reviewed 


None 

None V 

23  CFR  parts  450.  657  and  771 

23  CFR  parts  1-260  

23  CFR  parts  420.  460-480  

23  CFR  part  500  

23  CFR  parts  600-656.  658-668 

23  CFR  parts  710-924  

23  CFR  parts  1200-1252  

New  parts  and  subparts 


Analysis  Year 


1998 
i999 
2000 

2001 
2002 
2003 
2004 
2005 
2006 
2007 


Review  Year 


1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 


Year  4  (Fall  2001)  LM  Of  rulM  analyzwl  and  a  summary  Of  the  results 

23  CFR  part  1  —  General  management  and  administration 

•  Section  610:  No  SEIOSNOSE.  This  section  applies  primarily  to  State  transportation  agencies  that  are  not  small  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
23  CFR  part  140  —  Payment  procedures 

•  Section  610:  No  SEIOSNOSE.  These  rules  apply  primarily  to  State  transportation  agencies  that  are  not  small  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
23  CFR  part  172  —  Administration  of  engineering  and  design  related  service  contracts 

•  Section  610:  No  SEIOSNOSE.  These  rules  apply  primarily  to  State  transportation  agencies  that  are  not  small  entities. 

•  Plain  language:  The  FHWA  recently  issued  a  final  nde  updating  the  regulation  to  comply  with  new  law  and  used 
plain  language  techniques  to  update  the  rule. 

23  CFR  part  180  —  Credit  assistance  for  surface  transportation  projects 

•  Section  610:  No  SEIOSNOSE.  This  rule  implements  a  Federal  credit  assistance  program  for  surface  transportation 
projects.  There  will  be  a  substantial  economic  impact  on  the  projects  funded.  Applicants  are  usually  States  and 
large  public,  or  quasi-public  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision.  The  regulation 
is  written  clearly. 

23  CFR  part  190  —  Incentive  procedures  for  controlling  outdoor  advertising  on  the  interstate  system 

•  Section  610:  No  SEIOSNOSE.  These  rules  apply  primarily  to  State  transportation  agencies  that  are  not  small  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
23  CFR  part  192  —  Drug  offenders  driver's  license  suspension 

•  Section  610:  No  SEIOSNOSE.  This  regulation  applies  primarily  to  State  transportation  agencies  not  to  small  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision  as  the  rule 
is  clearly  written. 

23  CFR  part  200  —  Title  VI  program  and  related  statutes-implementation  and  review  procedures 

•  Section  610:  No  SEIOSNOSE.  These  ndes  provide  requirements  and  guidelines  to  State  highway  agencies  to  implement 
the  Title  VI  Program  requirement  and  do  not  impact  small  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision;  however, 
if  it  is  necessary  for  the  FHWA  to  update  these  rules,  plain  language  techniques  will  be  used. 

23  CFR  part  230  —  External  equal  employment  opportunity  programs 

•  Section  610:  No  SEIOSNOSE.  This  regulation  applies  to  the  State  transportation  agencies  not  to  small  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
23  CFR  part  260  —  Education  and  training  programs 

•  Section  610:  No  SEIOSNOSE.  This  regulation  establishes  authority  for  Fellowship  and  Scholarship  programs  and  the 
funding  to  conduct  the  program.  It  does  not  imp^ibt  on  small  entities. 

•  Plain  language:  FHWA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 

Year  5  (Fall  2002)  List  of  rutos  to  bs  analyzed  during  the  naxt  yaar 

23  CFR  part  420  —  Planning  and  research  program  administration 

23  CFR  part  460  —  Public  road  mileage  for  apportionment  of  highway  safety  funds 

23  CFR  part  470  —  Highway  systems 

23  CFR  part  476  —  Interstate  highway  system 
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Federal-Aid  Highway  Progmm 

The  FHWA  has  adopted  regulations  in 
title  23  of  the  CFR,  chapter  I,  related  to 
the  Federal-aid  highway  program.  These 
regulations  implement  and  carry  out  the 
provisions  of  Federal  law  relating  to  the 
administration  of  Federal  aid  for 
highways.  The  primary  law  authorizing 
Federal  aid  for  highways  is  chapter  1  of 


title  23  of  the  USC.  Section  145  of  title 
23  expressly  provides  that  chapter  1 
provides  for  a  federally  assisted  State 
program.  For  this  reason,  the  regulations 
adopted  by  the  FHWA  in  title  23  of  the 
CFR  primarily  relate  to  requirements 
that  States  must  meet  to  receive  Federal 
funds  for  the  construction  and  other 
work  related  to  highways. 


Because  the  regulations  in  title  23 
primarily  relate  to  States,  which  are  not 
defined  as  small  entities  under  the 
Regulatory  Flexibility  Act,  the  FHWA 
believes  that  its  regulations  in  title  23 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FHWA  solicits  public 
comment  on  this  preliminary 
conclusion.  . 


NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 


1 
2 
3 

4 
5 
6 
7 
8 
9 
10 


Regulations  To  Be  Reviewed 


49  CFR  parts  501  through  526  and  571.213 

49  CFR  parts  571.131  and  571.220  through  571.222  _ 

49  CFR  parts  591  through  594 ~ 

49  CFR  parts  571.101  through  571.110  and  571.135 

49  CFR  parts  529  through  579.  except  part  571  ., 

49  CFR  parts  571.111  through  571.129  and  parts  580  through  590 

49  CFR  part  571.201  through  571.212 • 

49  CFR  parts  571.214  through  571.219 

49  CFR  parts  571 .223  through  571 .304.  part  500  and  new  parts  and  subparts  under  49  CFR 
23  CFR  parts  1200s  and  1300s  and  new  parts  and  subparts  linder  23  CFR 


Analysis  Year 


1998 
1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 


Review  Year 


1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 


Yaar  4  (Fall  2001)  List  of  rules  analyzed  and  a  summary  of  the  results 

49  CFR  parts  571.101  —  Standard  No.  101;  Controls  and  displays 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordmgly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 

49  CFR  parts  571.102  —  Standard  No.  102;  Transmission  shift  lever  sequence  starter  interlock,  and  transmission  braking 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
49  CFR  parts  571.103  —  Standard  No.  103;  Windshield  defrosting  and  defogging  systems 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
49  CFR  parts  571.104  —  Standard  No.  104;  Windshield  wiping  and  washing  systems 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  bn  small  entities  of  these  rules  will  not  be  significant.  Accordmgly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
49  CFR  parts  571.105  —  Standard  No.  105;  Hydraulic  and  electric  brake  systems 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  vdll  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
49  CFR  parts  571.106  —  Standard  No.  106;  Brake  hoses 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required.  .  i.        .  .... 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
49  CFR  parts  571.107  —  Standard  No.  107;  [Reserved] 

49  CFR  parts  571.108  —  Standard  No.  108;  lamps,  reflective  devices,  and  associated  equipment 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 

49  CFR  parts  571.109  —  Standard  No.  109;  New  pneumatic  tires  *        j-     i 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 
49  CFR  parts  571.110  —  Standard  No.  110;  Tire  selection  and  rims 

•  Section  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required. 
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•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 

49  CFR  parts  571.135  —  Standard  No.  135;  Passenger  car  brake  systems  '  ..     i 

•  Secbon  610:  No  SEIOSNOSE.  The  economic  impact  on  small  entities  of  these  rules  will  not  be  significant.  Accordingly, 
a  periodic  review  was  not  required. 

•  Plain  Language:  NHTSA's  plain  language  review  of  these  rules  indicates  no  need  for  substantial  revision. 

Year  5  (Fan  2002)  list  Of  rulM  that  will  be  anaiyzMl  during  the  Mxt  yMT 

49  CFR  part  529  —  Manufacturers  of  multistage  automobiles 

49  CFR  part  531  —  Passenger  automobile  average  fuel  economy  standards 

49  CFR  part  533  —  Light  truck  fuel  economy  standards 

49  CFR  part  535  —  3-year  carryforward  and  carryback  of  credits  for  light  trucks 

49  CFR  part  537  —  Automotive  fuel  economy  reports 

49  CFR  part  538  —  Manufacturing  incentives  for  alternative  fuel  vehicles 

49  CFR  part  541  —  Federal  motor  vehicle  theft  prevention  standard 

49  CFR  part  542  —  Procedures  for  selecting  lines  to  be  covered  by  the  theft  prevention  standard 

49  CFR  part  543  —  Exemption  from  vehicle  theft  prevention  standard 

49  CFR  part  544  —  hisurer  reporting  requirements 

49  CFR  part  551  —  Procedural  rules 

49  CFR  part  552  —  Petitions  for  rulemaking,  defect,  and  noncompliance  orders 

49  CFR  part  553  —  Rulemaking  procedures 

49  CFR  part  554  —  Standards  enforcement  and  defect  investigation 

49  CFR  part  555  —  Temporary  exemption  from  motor  vehicle  safety  and  bumper  standards 

49  CFR  part  556  —  Exemption  for  inconsequential  defect  or  non-compliance 

49  CFR  part  557  —  Petitions  for  hearing  on  notification  and  remedy  of  defects 

49  CFR  part  564  —  Replacement  light  source  information 

49  CFR  part  565  —  Vehicle  identification  number  requirements 

49  CFR  part  566  —  Manufacturer  identification 

49  CFR  part  567  —  Certification 

49  CFR  part  568  —  Vehicles  manufactvu«d  in  two  or  more  stages 

49  CFR  part  569  —  Regrooved  tires 

49  CFR  part  570  —  Vehicle  in  use  inspection  standards 

49  CFR  part  572  —  Anthropomorphic  test  devices 

49  CFR  part  573  —  Defect  and  noncompliance  reports 

49  CFR  part  574  —  Tire  identification  and  recordkeeping 

49  CFR  part  575  —  Consumer  information  regulations 

49  CFR  part  576  —  Record  retention 

49  CFR  part  577  —  Defect  and  noncompliance  notification 

49  CFR  part  578  —  Civil  penalties 

49  CFR  part  579  —  Defect  and  noncompliance  responsibility 

FEDERAL  RAILROAD  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 


1 
2 

3 

4 
5 
6 
7 
8 
9 
10 


Regulations  To  Be  Reviewed 


49  CFR  parts  200  throogh  201  

49  CFR  parts  207.  209,  211,  215.  and  256  

49  CFR  parts  210.  212.  214.  and  217 

49  CFR  part  219  

49  CFR  parts  218  and  221  

49  CFR  parts  216  and  228  tt>rough  229  

49  CFR  parts  223  and  233  

49  CFR  parts  225,  231.  and  234 

49  CFR  parts  235  ttirough  236.  250,  260.  and  266  .... 
49  CFR  parts  213,  220.  230.  232.  239,  240,  and  265 


Analysis  Year 

Review  Year 

1996 

1999 

1999 

2000 

2000 

2001 

2001 

2002 

2002 

2003 

2003 

2004 

2004 

2005 

2005 

2006 

2006 

2007 

2007 

2006 

Yaw  4  (FaH  2001)  Ual  of  rules  anaiyzad  and  a  summary  of  tlie  reaults 

49  CFR  part  219  —  Control  of  alcohol  and  drug  regulations 

•  Section  610:  No  SEIOSNOSE.  These  are  minimum  Federal  standards  for  control  of  alcohol  and  drug  use.  To  FRA's 
knowledge,  the  control  of  alcohol  and  drug  use  regulation  has  not  imposed  any  significant  burden  on  any  small 
railroad.  The  smallest  railroads  are  exempt  from  many  of  the  rule's  provisions. 

•  Plain  Language:  FRA's  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  Having  minimum  Federal  standards  for  control  of  alcohol  and  drug  use  will  provide  safety  and  security 
not  only  for  railroad  employees  but  also  for  the  general  public. 

49  CFR  part  214  —  Railroad  workplace  safety  regulations 


Federal  Register/ Vol.  67,  No.  236 /Monday,  December  9.  2t)02/ Unified  Agenda 74817 


DOT 


•  Section  610:  In  the  Fall  2001  Regulatory  Agenda.  ERA  determined  that  subpart  B  of  49  CFR  part  214  has  a  SEIOSNOSE. 
Tlierefore,  FRA  solicits  comments  regarding  how  this  regulation  can  be  amended  to  reduce  its  impact  on  small  entities. 

49  CFR  part  215  —  Railroad  freight  car  safety  standards 

•  Section  610:  In  the  Fall  2000  Regulatory  Agenda,  FRA  determined  that  49  CFR  part  215  has  a  SEIOSNOSE.  Therefore, 
FRA  solicits  comments  regarding  how  this  regulation  can  be  amended  to  reduce  its  impact  on  small  entities. 

Year  5  (Fail  2002)  List  of  rules  that  will  l>e  analyzed  during  the  next  year 

49  CFR  part  218  —  Railroad  operating  practice  regulations 
49  CFR  part  221  —  Rear  end  marking  device  regulations 

FEDERAL  TRANSIT  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 


1 
2 
3 

4 
5 


Regulatkxis  To  Be  Reviewed 


None 

None 

None 

49  CFR  part  661 
49  CFR  part  665 


Analysis  Year 


1996 
1999 
2000 
2001 
2002 


Review  Year 


1999 
2000 

2001 
2002 
2003 


Year  4  (Fall  2001)  List  of  rules  analyzed  and  a  summary  of  the  results 

49  CFR  part  661  — Buy  America  requirements-Surface  Transportation  Assistance  Act  of  1982,  as  amended 

•  Section  610:  No  SEIOSNOSE.  Some  small  entities  may  be  affected,  but  the  economic  impact  on  small  entities  v»rill 
not  be  significant.  Further  rulemaking  will  not  be  undertaken  until  the  TEA-21  reauthorization  process  is  completed. 

•  Plain  language:  FTA's  plain  language  review  indicates  no  need  for  substantial  revision.  As  resources  permit,  FTA 
will  make  such  changes  as  may  be  necessary. 

•  General:  Part  661  contains  provisions  to  mitigate  the  burden  on  small  entities  by  providing  a  process  for  affected 
small  entities  to  request  waivers  frt>m  some  provisions. 

49  CFR  part  66  —  Bus  testing 

•  Section  610:  No  SEIOSNOSE.  Some  small  entities  may  be  affected,  but  the  economic  impact  on  small  entiUes  will 
not  be  significant.  FTA  plans  to  issue  a  final  rule. 

•  Plain  language:  New  rulemaking  will  be  drafted  in  plain  language. 

,  •  General:  Part  665  is  an  interim  rule  that  provides  for  bus  testing  procedures  and  will  be  finalized. 

MARITIME  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 


1 
2 
3 
4 
5 
6 
7 
6 
9 
10 


Regulations  To  Be  Reviewed 


46  CFR 
46  CFR 
46  CFR 
46  CFR 
46  CFR 
46  CFR 
46  CFR 
46  CFR 
46  CFR 
46  CFR 


parts  201 
parts  221 
parts  249 
part  298  . 
parts  307 
parts  315 
parts  340 
parts  349 
parts  381 
parts  390 


ttirough207 
through  232 
through  295 


through  310 
through  399 

and  347 

through  380 
through  387 
through  391 


Analysis  Yew 


1 
1 
2000 

2001 
2002 
2003 
2004 
2005 
2006 
2007 


Review  Year 


1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 


Year  4  (Fall  2001)  Ust  of  Rules  analyzed  and  a  aummary  of  the  reaults 

46  CFR  part  298  —  Obligation  Guarantees 

•  Section  610:  No  SEIOSNOSE.  Some  small  entities  may  be  affected,  but  the  economic  impact  on  small  entities  will 

not  be  significant. 

•  Plain  Language:  These  regulations  were  rewritten  in  plain  language  in  2000. 

•  General:  In  2000,  MARAD  amended  part  298  by  simplifying  existing  administrative  practices  governing  ship  financing 
guarantees.  The  revisions  simplify  the  process  for  applicants.  MARAD  will  continue  to  review  these  regulations  and 
make  additional  changes  when  appropriate. 

Year  5  (Fall  2002)  Ust  of  Rulaa  that  will  be  analyzsd  during  the  next  ysf- 

46  CFR  part  307  —  Establishment  of  mandatory  position  reporting  systei    for  vessels 

46  CFR  part  308  —  Wajr  risk  insurance 

46  CFR  part  309  —  Values  for  war  risk  insurance 

46  CFR  part  310  —  Merchant  marine  training 
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1 

2 


4 
5 
6 

•7 
8 
9 
10 


RESEARCH  AND  SPECIAL  PRCX3RAMS  ADMINStRATION 
SECTION  610  AND  OTHER  REVIEWS 

Regulations  To  Be  Reviewwd 

48  CFR  sections  171.15.  171.16  (incident  reports) 

49  CFR  parts  106  and  107  (hazardous  materials  safety  procedures),  171  (general  hazmat  require- 
ments), 190  (pjpeiine  safety  pfocedures),  and  195  (hazardous  liquid  pipeline  corrosion  control) 

49  CFR  parts  174,  177  (rail  and  highway  caniage).  191  (gas  pipeline  transportation  reports),  and 
192  (gas  pipelirw  corrosion  control) 

49  CFR  parts  176  (vessel  carnage)  and  199  (pipeline  employee  dnjg  and  alcohol  testing)  

49  CFR  parts  172.  173,  174,  175,  176,  177.  and  178  (radioactive  material) 

49  CFR  parts  172.  173,  174.  176,  and  178  (explosives),  and  193  (liquefied  natural  gas  tadlities). 
and  parts  172,  173. 178,  and  180  (cylindefs) 

49  CFR  173  (shipper  requirements)  and  194  (onshore  oil  pipelirie  response  plans)  

49  CFR  parts  178  (non-txilk  packaging)  and  195  (hazardous  Ik^uid  pipeline  transportation)  

49  CFR  parts  178  through  180  (bulk  packaging)  and  198  (Stale  pipeline  safety  grants) 

49  CFR  parts  172  (communicatkxis.  emergency  response,  training  and  hazmat  table)  and  175  (air 
carriage) 


Analysis  Year 


1998 
1999 

2000 

2001 
2002 

2003 
2004 
2005 
2006 

2007 


Review  Year 


1999 

2000 

2001 
2002 
2003 

2004 
2005 
2006 
2007 

2008 


Year  4  (Fan  2001)  Ust  Of  Rules  analyzed  and  a  summary  Of  the  raeutts 

49  CFR  part  176  —  Carriage  by  vessel 

•  Section  610:  No  SEIOSNOSE.  The  requirements  apply  to  ocean-going  vessels  and  to  coastal  and  inland  water 
transportation.  Most  operators  of  ocean-going  vessels  are  not  small  entities.  Further,  the  requirements  are  consistent 
with  international  standards  applicable  to  vessel  transportation  and.  therefore,  impose  few  additional  costs  of  doing 
business  on  ocean-going  vessels.  Vessels  operating  in  domestic  transportation  are  also  permitted  to  utilize  international 
standards  in  place  of  these  requirements;  domestic  vessel  operators  incur  only  minimal  costs  incurred  as  a  result 

of  normal  business  practices.  Finally,  the  requirements  have  little  or  no  impact  on  entry  to  or  exit  from  the  industry. 

•  Plain  language:  As  resources  permit,  RSPA  will  rewrite  regulations  using  plain  language  techniques. 

Year  5  (Fall  2002)  List  of  rules  that  wiH  be  analyzed  during  ttw  next  year 

49  CFR  part  172  —  Hazardous  materials  table,  special  provisions,  hazardous  materials  communications,  emergency  response 

information,  and  training  requirements 
49  CFR  part  173  —  Shippers — general  requirements  for  shipments  and  packagings 
49  CFR  part  174  —  Carriage  by  rail 
49  CFR  part  175  —  Caniage  by  aircraft 
49  CFR  part  176  —  Carriage  by  vessel 
49  CFR  part  177  —  Carriage  by  public  highway 
49  CFR  part  178  —  Specifications  for  packagings  (radioactive  material] 

BUREAU  OF  TRANSPORTATION  STATISTICS 
SECTION  610  AND  OTHER  REVIEWS 


1 
2 

3 

4 
5 
6 
7 
8 
9 
10 


Reguiatkxis  To  Be  Reviewed 


14  CFR  part  241.  Fonn  41   

14  CFR  part  241.  Schedule  T-100.  and  part  217 

14  CFR  part  298.  49  CFR  1420  ....„ 

14  CFR  part  241.  sectkw  19-7  

14  CFR  part  291  

14  CFR  part  234  

14  CFR  part  249 

14  CFR  part  248  

14  CFR  part  250  

14  CFR  part  374a.  ICAO 


Analysis  Year 


1998 
1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 


Review  Year 


1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 


Year  4  (FaU  2001)  List  of  Rules  analyzed  and  a  summary  of  the  results 

14  CFR  part  241,  section  19-7  —  Passenger  Origin  and  Destination  Survey 

•  Section  610:  No  SEIOSNOSE.  This  data  collection  applies  only  to  large  entities. 

•  General:  This  rule  is  being  reviewed  as  part  of  an  overall  aviation  data  requirements  review  and  modeniization  program, 
which  will  also  take  into  account  the  plain  language  initiative. 

Ysar  5  (Fall  2002)  List  of  Rulee  that  wHI  be  analynd  during  the  next 

14  CFR  part  291  —  Cargo  operations  in  interstate  air  transportation 
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SAINT  LAWRENCE  SEAWAY  DEVELOPMENT  CORPORATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 


Regulations  To  Be  Reviewed 


33  CFR  parts  401  ttinsugh  403 


Analysis  Year 


1998 


Review  Year 


1999 


Office  of  the  Secretary— Proposed  Rule  Stage 


Sequence 
Numt)er 


1916 
1917 
1918 
1919 
1920 


Title 


•^Computer  Reservations  System  Regulations  Compretiensive  Review  (Reg  Plan  Saq  No.  102) 

♦Aviation  Data  Requirements  Review  and  Modemization  Program  

Nondiscrimination  on  ttie  Basis  of  Disal)ility  in  Air  Travel  

Drug  and  Alcohol  Management  Information  System  Reporting  

DBE  Airport  Concessionaires  Size  Standards • •• 


Regulation 
Identification 
*  Number 


2105-AOB5 
2105-AC71 
2105-AC97 
2105-AD14 
2105-AD21 


♦  DOT-designated  significant  regulation 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Register. 

Office  of  the  Secretary— Final  Rule  Stage 


Sequence 
Nuraber' 


1921 
1922 
1923 
1924 
1925 
1926 

1927 
1928 

1929 

1930 
1931 
1932 
1933 
1934 
1935 


Title 


Direct  Flights  • 

Use  of  Direct  Final  Rulemaking  

Overt>ooking  of  Flights:  Elimination  of  Airport  Notice  Signs - - 

Fees  and  Charges  for  Special  Sennces:  Reinvention 

Nondiscrimination  in  Air  Travel;  Boarding  Where  Level-Entry  Is  Unavailable 

♦Uniform  Administrative  Requirements  for  Grants  and  Agreements  With  Institutions  of  Higher  Education,  Hospitals, 
and  Ottier  Nonprofit  Organizations : 

♦Americans  With  Disabilities  Act  Accessibility  Standards 

Participation  by  Disadvantaged  Business  Enterprises  in  Department  of  Transportation  Progranns:  Memorandum  of 
Understanding  With  Small  Business  Administration;  Unifomi  Fonns  and  Other  Revisions 

Participation  by  Minority  Business  Enterprises  in  Department  of  Transportation  Financial  Assistance  Programs: 
Threshold  Requirements  and  Other  Technical  Revisions 

Participation  by  Disadvantaged  Business  Enterprises  in  Department  of  Transportation  Programs 

Nondiscrimination  in  Federally  Assisted  Programs  

Over-tt)e-Road  Buses:  Extension  of  Due  Date  for  Information  Collection  

StandanJ  Tune  Zone  Boundary  in  the  State  of  North  Dakota:  Morton  County 

Reporting  Requirement  for  Air  Carriers  Regarding  Disability-Related  Complaints  

Nondiscrimination  on  the  Basis  of  Disability  in  Programs  and  Activities  Receiving  or  Benefiting  From  Federal  Fi- 
nancial Assistance;  Transportatkxi  Sennces  for  Individuals  With  Disabilities  (ADA)  •• 


Regulatton 

Identificatkxi 

Number 


2105-AA73 
2105-AC11 
2105-AC45 
2105-AC47 
2105-AC81 

2105-AC83 
2105-AC86 

2105-AC88 

2105-AC89 
2105-AC91 
2105-AC96 
2105-AC98 
2105-AO03 
2105-AD04 

2105-AD05 


♦  DOT-designated  significant -regulatkxi 


Office  of  the  Secretary— Long-Term  Actions 


Sequence 
Number 


1936 
1937 
1938 
1939 
1940 
1941 
1942 


Title 


Polfcy  Statement  on  Airiine  Preemption  

♦Statement  of  Enforcement  Polk:y  on  Rebating • 

♦Accessibility  of  Passenger  Vessels  to  Individuals  With  Disabilities  

Use  of  Oxygen  by  Air  Carrier  Passengers 

♦Domestic  Passenger  Manifest  Information  ...— ' 

Electronic  Filing  Option  in  DOT  Proceedings 

Govemmentwide  Debannent  and  Suspenskxi  (Nonprocurement)  and  GovemmentwWe  Requiremente  for  Drug- 
Free  Wort(place  Grants  - 


Regulatkxi 

ldentifk»tk>n 

Number 


2105-AA46 
2105-AB39 
2105-AB87 
2105-AC29 
2105-AC62 
2105-AC79 

2105-AO01 
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Office  of  tfw  Secretary^-Long-Tem)  Actions  (Continued) 


Sequenot 

Number 


1943 


Tito 


Govemmentwide  Debamwrt  and  Suspension  (NonprocuremenlVGovemmer«wide  Requirsmente  tor  Drug-Free 
Wortcplace  (Fmarwal  Assistance) • 


Regulation 

KIWIBIIf  mil 

Number 


2105-AO07 


♦  DOT-designated  significant  regulation 


Office  of  \he  Secretary— Completed  Actions 


SequerK» 
Number 


1944 
1945 
1946 
1947 
1948 
1949 
1950 
1961 
1952 
1953 
1954 
1955 
1956 
1957 
1958 

1959 
1960 


Tito 


♦Direct  Air  Carrier  Responsibility  tor  Returning  Stranded  Charter  Passengers 

Air  Travelers:  Age  Discrimination - 

Diversion  of  Flights  Within  a  Metropolitan  Area  

SimplHied  Aviation  Exemption  Procedures - 

Baggage  Ljab4l)ty  r4otices  m  Intemationai  Air  Transportation  ...„ 

Simplilied  Aiiime  Counter-Sign  Notees  

♦Price  Advertising  

♦Procedures  for  Transportalion  Worliplaoe  Drug-Testing  Programs  

♦Transportation  for  Individuals  With  Disabilities  (Accessibility  Guidelines) 

Amendments  to  Modal  Alcohol  Testing  Rules:  Pre-Employment  Testing 

Statement  of  Pol»cy  on  Alternative  Dispute  Resolution 

♦Procedures  for  Compensation  o<  Air  Carriers 

Supplemental  Standards  of  Ethical  Conduct  tor  Emptoyaas  of  the  Department  of  Transportation 

Reporting  Prohilxted  ComnHjnications 

Procedures  for  l^onevidential  Alcohol  Screening  Devices  Procedures  for  Transportation  Workplace  Drug  and  Alco- 
hol Programs 

Public  Availability  of  Information:  Maintenance  of  and  Access  to  Records  Pertaining  to  Individuals 

♦Wflhdrawal  of  Proposed  Rulemaking  Acttons - 


Regulatton 

Identification 

Number 


2105-AA40 
2105-AA45 
2105-AA78 
210&-AA82 
2105-AA84 
2105-AA88 
2105-AB50 
2105-AB71 
2105-AC06 
2105-AC50 
2105-AC94 
2105-AD06 
2105-AD06 
2105-AO10 

2105-AO13 
2105-AD15 
2105-AD16 


*  DOT-designated  signiftoant  regulation 


Transportation  Security  Administration — Proposed  Rule  Stage 


Sequence 
l^umber 


1961 
1962 
1963 


Tito 


Prolectton  of  Sensitive  Security  Intormatton  in  Intormatton  Circulars  for  Nonaviatton  Modes  of  Transportatton 

♦Ffftgerprint-Based  Criminal  History  Records  Checks:  Escorted  Access 

♦Protoctton  of  Sensitive  Security  Intormatton  tor  AH  Modes  of  Transportatton 


Regulation 

Mentificatton 

Number 


2110-AA07 
2110-AA08 
2110-AA10 


♦  DOT-designated  significant  regulation 


Transportation  Security  Administration— Final  Rule  Stage 


Sequerwe 
Number 


1964 
1965 
1966 
1967 


Tito 


♦CivH  Aviatton  Security  Rules  

♦Security  Programs  tor  Aircraft  Weighing  12.500  Pounds  or  More  „ 

♦Private  Charter  Security  Rules  

♦Security  Threat  Assessments  for  Federal  Aviation  Administratton  Certilicate  Hoktors  and  Appltoanis 


Regulatton 

toentiftoatton 

Number 


2110-AA03 
2110-AA04 
2110-AA05 
2110-AA14 


♦  DOT-designaled  signiftoant  regulatton 
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Transportation  Security  Administration— Long-Term  Actions 

Sequance 
Number 

Tito 

Rejiation 
Number 

1968 
1969 
1970 

*imvMdtk«»  Mwl  fVJIm^lkwi  nf  Paaaanmr  Civfl  Aviation  Securitv  Service  Fees 

2110-AA01 

♦Aviatton  Security  Infrasmjcture  Fees - 

Investigative  and  Entorcement  Procedures  — - 

2110-AA02 
2110-AA09 

♦  DOT-designated  signiftoant  regulatnn 


U.S.  Coast  Guard— Proposed  Rule  Stage 


Sequence 
Number 


1971 
1972 

1973 
1974 
1975 
1976 

1977 
1978 
1979 
1960 

1961 
1962 
1963 


Tito 


Claims  Procedures  Under  the  Oil  Pollutton  Act  of  1990  (CGD  91-035)  

♦Vessel  and  Facility  Response  Plans  tor  Oil:  2003  Removal  Equipment  Requirements  and  Atomative  Technotogy 

Revistons  (USCG-2001-8661)  .., •■. - 

♦Post  CasiMlty  Dmg  and  Atoohol  Testing  (11800-2001-8773) 

♦Vessel  Documentatton:  Lease  Financing  tor  Vessels  Engaged  in  the  Coastwise  Trade  (USCG-2001-8825) 

Territorial  Seas.  Navigabte  Waters,  and  Jurisdtetton  (USCG-2001-9044)  

Update  of  Rules  on  Aids  to  Navigation  Affecting  Buoys.  Sound  Signals.  Inlematonal  Rules  at  Sea.  Communtoa- 

ttons  Procedures,  and  Urge  Navigattonal  Buoys  (USCG-2001-10714) 

Marine  Events:  Permit  Procedures  (USCG-2001-10713) 

Dravirtjridge  Operations  Regulattons;  Revistons  (USCG-2001-10681) 

Rates  for  Pitotage  on  the  Great  Lakes  (USCG-2002-11288) 

Wearing  of  Personal  Ftotetton  Devtoes  by  Persons  Operating  or  Rkling  on  Personal  WMercrall  or  Being  Towed 

Behind  Recreattonal  Vessels  (USCG-2002- 11421) 

♦Automatic  MentifKatton  System  Carriage  Requirement  (USCG-2002-11721) .-. 

Protectton  for  Whistlebtowers  in  Coast  Guard  (USCG-2002-13016)  - 

♦Penalties  for  Non-Submisston  of  Ballast  Water  Management  Reports  (USCG-2002-13147) 


Regulatton 

Mentificatton 

Number 


2115-AD90 

2115-AG05 
2115-AG07 
2115-AG06 
2115-AG13 

2115-AG25 
2115-AG26 
2115-AG27 
2115-AG30 

2115-AG32 
2115-AG36 
2115-AG49 
2115-AG50 


♦'  DOT-designated  sigrtiftoant  regulatton 


U.S.  Coast  Guard— Final  Rule  Stage 


Sequence 
Number 


1964 
1965 


IS 

1967 

U 

11 

1990 

1991 
1992 
1993 
1994 

1995 

1996 

1997 
U 


2000 
2001 


Tito 


Reporting  Marine  Casualties  (USCG-2000-6927)  

HandHng  of  Exptosives  or  Other  Dangerous  Cargoes  Within  or  Contiguous  to  Waterftont  Facilities  (USCG-1996- 

4302) - 

Licensing  and  Manning  for  Offtoers  of  Towing  Vessels  (USCG  1999-6224)  - 

Limited  Servtae  Donr)estk:  Voyage  Load  Unas  for  River  Barges  on  Lake  Mtohigan  (USCG-1 996-4623)  _ 

Outer  Continental  Shelf  Activities  (USCG-1 998-3868)  

Rre-Suppresston  Systems  and  Voyage  Planning  for  Towing  Vessels  (USCG  2000-6931)  

♦Salvage  and  Marine  Firefighting  Requirements:  Vessel  Response  Plans  for  Oil  (USCG-1 998-341 7)  (Rag  Plan 

SaqNo.103) •— 

Deepwater  Ports  (USCG-1 998-3884) 

Anchorage  Ground;  Safety  Zone;  Speed  Limit;  Tongass  Iterrows  and  Ketehikan.  AK  (CGD1 7-99-002) 

Training  and  Qualiftoattons  for  Personnel  on  Passenger  Ships  (USCG  1999-5610) 

Alternate  HuH  Examinatton  Program  tor  Certain  Passenger  Vessels,  and  Underwater  Sunwys  for  Passenger,  Nau- 

ttoal  School,  and  Sailing  School  Vessels  (USCG-200O«858) 

Altowing  Alternative  Source  to  Incandescent  Lights,  and  Establishing  Standards  for  New  UghH,  in  Privale  AMs  to 

Navigatton  (USCG-2000-7466) 

Wearing  of  Personal  Ftotatton  Devtoes  (PFDs)  by  Certan  ChiWren  Aboard  Recreattonal  Vessels  (USCG-2000- 

8589) 

Federal  Requirements  for  Propoltor  Ir^ury  AvoWance  Measures  (USCG  2001-10163)  - 

Safety  Zones  for  Outer  Continental  Shelf  FacHittes  in  the  GuH  of  Mexk»  (CGD06-01-025) 

Safety  Zone  for  Outer  Continental  Shelf  Facility  in  the  Gulf  of  Mextoo  (CGD08-01-043)  

Noliftoattons  of  Arrival  and  Departure  in  Ports  or  Places  in  the  United  States  (USCG-2001-1 1865)  

Great  Lakes  Maritime  Academy  —  Eligibly  of  Certain  Graduates  for  Unrestricted  Third-Mate  Uoanaaa  (USC6- 

2002-13213) - 


Regulatton 

klentiftoatton 

Number 


2115-AD96 

2115-AE22 
2115-AF23 
2115-AF38 
2115-AF39 
2115-AF53 

2115-AF60 
2115-AF63 
2115-AF81 
2115-AF83 

2115-AF95 

2115-AF96 

2115-AG04 
2115-AG18 
2115-AG22 
2115-A631 
2115-AG35 

2115-AG43 
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U.S.  Coast  Guard— Final  Rule  Stage  (Continued) 


2002 


2003 


Traffic  Separation  Schemes:  In  the  Strait  Of  Juan  De  Fuca  and  Its  Approaches;  In  Puget  Sound  and  Its 

proaches;  In  Haro  Strait.  Boundary  Pass,  and  In  the  Strait  of  Georgia  (USCG-2002-12702)  

Temporary  Requirements  for  Notification  of  Anivai  in  U.S.  Ports  (USCG-2001-10689)  


Regulation 

Identification 

Number 


2115-AG45 
2115-AG47 


♦  DOT-designated  significant  regulation  ,  ^    -  ^    ,  »    ._»^ 

References  in  txsWface  appear  In  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  fwgistw. 

U.S.  Coast  Guard — Long-Term  Actions 


Sequence 
Number 


Title 


2004 
2005 
2006 
2007 
2008 
2009 
2010 
2011 
2012 
2013 
2014 
2015 
2016 

2017 

2018 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


Safety  and  Security  Zone  Regulations  

Special  Anchorage  Areas/Anchorage  Grounds  Regulations 

♦Discharge-Removal  Equipment  for  Vessels  Carrying  Oil  (CGD  9(H)68) 

♦Escort  Vessels  for  Certain  Tanlters  (CGD  91-202)  

State  Access  to  the  Oil  Spin  Liability  Trust  Fund  (CGD  92-014)  

Regatta  and  Marine  Parade  Regulations 

Drawbndge  Regulations  

♦Escort  Vessels  in  Certain  US.  Waters  (CGD  91-202a) 

Regulated  Navigation  Areas  

♦Marine  Transportation-Related  Facility  Response  Plans  for  Hazardous  Substances  (USCG-1 999-5705)  

♦TanK  Vessel  Response  Plans  for  Hazardous  Substances  (USCG-1 998-4354) 

Numbenng  of  Undocumented  Barges  (USCG-1 998-3798)  • 

♦Implementation  of  the  1995  Amendments  to  the  International  Convention  on  Standards  of  Trainir>g,  Certification, 

and  Watchkeeping  for  Seafarers.  1978  (STCW)  (CGD  95-062)  

Rules  of  Practice,  Procedure,  and  Evidence  for  Administrative  Proceedings  of  the  Coast  Guard  (USCG  1998- 

3472) 


Commercial  Diving  Operations  (USCG-1998-3786)  

♦Improvements  to  Maritime  Safety  in  Puget  Sound-Area  Waters  (USCG-1 998-4501)  

Vessel  Traffic  Service  Lower  Mississippi  River  (USCG-1 998-4399) 

Cargo  Secunng  on  Vessels  Operating  in  US.  Waters  (USCG-2000-70eO)  -... 

Electronic  Chart  Display  and  Infonnation  System  (ECDIS)  (USCG-2001-8826)  

♦Standards  for  Living  Organisms  in  Ships  Ballast  Water  Discharged  in  U.S.  Waters  (USCG-2001 -10486) 

♦Alternate  Tonnage  Convention:  Small  Passenger  Vessels 

Port  Security  Plans - 

Facility  Security  Plan ■ 

Passertger  Facility  Security  Plan  

Maritime  Security:  Passenger  Vessel  Security 

Maritime  Security:  High  ConsequeiKe  Vessels 

Identification  Credentials  for  Maritime  Security : 


Regulation 

Identification 

Numt>er 


2115-AA97 
2115-AA98 
2115-AD66 
2115-AE10 
2115-AE19 
2115-AE46 
2115-AE47 
2115-AE56 
2115-AE84 
2115-AE87 
2115-AE88 
2115-AF13 

2115-AF26 

2115-AF59 
2115-AF64 
2115-AF68 
2115-AF75 
2115-AF97 
2115-AG09 
2115-AG21 
2115-AG29 
2115-AG37 
2115-AG38 
2115-AG39 
2115-AG40 
2115-AG41 
2115-AG42 


♦  DOT-designated  significant  regulation 


U.S.  Coast  Guard— Completed  Actions 


Sequence 
Number 


2031 
2032 
2033 
2034 
2035 
2036 

2037 
2038 
2039 
2040 


Ttie 


♦Emergency  Response  Plans  for  Passenger  Vessels  (USCG- 1998-3473) 

Safety  of  Uninspected  Passenger  Vessels  Under  the  Passenger  Vessel  Safety  Act  ol  1993  (USCG- 1999-5040) 

Barges  Carrying  Bulk  Liquid  Hazardous  Material  (USCG- 1999-51 17)  

Notification  of  Arrival:  AddWon  of  Charterer  to  Required  lnfonnatk)n<USCG-2001-8669) 

♦Tank  Level  or  Pressure  Monrtonng  Devices  (USCG-2001 -9046)  

Inspection  and  Enforcement  of  Coast  Guard  Regulations  for  Fixed  FadMies  by  Minerals  ManagentenI  Service 

(USCG-2001 -9045) • 

Revise  Options  for  Respondhig  to  Notices  o»  Vtolatlons  (USCG-2001 -91 75)  - - 

Traffic  Separation  Scheme:  In  Pnnce  William  Sound,  Alaska  (USCG-2001 -10254)  ;: 

Protection  of  Naval  Vessels  (LANT  AREA-01-001  and  PAC  AREA-01-001) ~ 

LileraftSenndng  Intervals  (USCG-2001 -11 118)  — 


Regulatkxi 

Identification 

Number 


2115-AF61 
2115-AF69 
2115-AF77 
2115-AG06 
2115-AG10 

2115-AG14 
2115-AG15 
2115-AG20 
2115-AG23 
2115-AG28 
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U.S.  Coast  Guard— Completed  Actions  (Continued) 


2041 
2042 

2043 

2044 


Protection  of  Naval  Vessels  (LANT  AREA-02-001  and  PAC  AREA-02-001) „.. 

Navigation  and  Mavigable  Waters  —  Technical  Amendments,  Organizatiortal  Changes.  Mtooelarwous  EdMorial 

Changes  and  Conforming  Amendnrwnts  (USCG-2002- 12471) .'. 

Basic  Rates  and  Charges  on  Lake  Erie  and  the  Navigabte  Waters  From  Southeast  Shoal  to  Port  Huron.  Ml 

(USCG-2002-12840) 

Shipping  —  Technical  and  Conforming  Amendments  (USCG-2002-13058)  — . — ~ 


2115-AG33 

2115-A044 

2115-AG46 
2115-AG48 


♦  DOT-designated  significant  regulation 

Federal  Aviation  Administration — Proposed  Rule  Stage 


Sequence 
Number 


2045 
2046 
2047 
2048 
2049 
2050 

2051 
2052 
2053 
2054 
2055 
2056 
2057 
2058 
2059 
2060 
2061 
2062 
2063 
2064 
2065 
2066 
2067 
2068 
2069 

2070 
2071 
2072 
2073 
2074 

2075 
2076 
2077 
2078 
2079 
2080 
2081 
2062 


Titte 


Otjjects  Affecting  Navigable  Airspace - 

♦Improved  Water  Survival  Equipment ; 

♦Retrofit  of  Improved  Seats  in  Air  Carrier  Transport  Category  Airplanes 

♦Corrosion  Control  Program  

♦National  Air  Tour  Safety  StarKlards - 

♦Flight  Crewmember  Duty  Period  Limitations.  Right  Time  Umito^'ons.  and  Rest  Requirements  (Reg  Plan  Seq  No. 

104) — V 

♦False  and  Misleading  Statements  Regarding  Aircraft  Parts _ 

♦Noise  Limitalions  for  Aircraft  Operatiorts  in  the  Vninity  of  Grand  Canyon  National  Paik 

LJcertsing  arxl  Safety  Requirements  for  Launch .'. 

♦ChiW  Restraint  Systems - - 

Revision  of  Air  Camer  Crewmember  and  Training  Ftegulations 

Traning  in  the  Recognition  of  Hazardous  Material •• 

♦Air  Tour  Operations  in  State  of  Hawaii - •'• — — 

♦Right  Simulation  Devk»  Qualification 

Refusal  To  Submit  to  an  Authorized  Drug  Test 

PublK  Address  System  ~ - - ~ - 

Safe.  Efficient  Use  and  Preservation  of  the  Navigable  Airspace  

Design  Requirements  for  Pressurization  and  Pneumatic  Systems  Installed  on  Transport  Catogoiy  Airplanes 

Design  Standards  for  Fuselage  Doors  on  Transport  Category  Airplanes _ - 

Reverse  Thnist  and  Propeller  Pitch  Settings  Betow  the  Flight  Regime 

Trim  Systems  and  Protective  Biaaitiing  Equipment - 

Reviskxis  to  Passenger  Facility  Charge  Rute  for  Compensatkm  to  Air  Carriers - 

Noise  Stringency  Increase  for  Single-Engine  Propeller-Driven  Small  Airplanes 

Airworthiness  Standards  for  Classes  B  and  F  Cargo  Compartment  for  Transport  Category  Airplanes 

ModMicalton  of  the  Dinrwnsions  of  the  Grand  Canyon  Nattonal  Park  Special  Right  Rules  Area  and  Flight-Free 

Zones  

♦Security  FVograms  for  Charter  Operattons  Using  Aircraft  12.500  Pounds  and  Over , ».. 

♦Transporxter  Continuous  Operatton ~ 

Revised  Checked  Pitching  Maneuver  for  Transport  Airplanes , 

Revised  ftequirements  for  Gust  and  Continuous  Turtxilence  Design  Loads 

Harmonization  of  Airworthiness  Standards  Right  Rules,  State  Lateral-Directkxial  Stability,  and  Speed  Increase 

arKl  Recovery  CharacteristKS 

♦Pfcture  ktentifk»tion  Requirements  -. — • - 

Area  Navigatnn  (RI^V)  and  Miscellaneous  Amendments 

Flight  Visit)ility;  Viskjn  Entiancing  Equipment 

Establishment  of  Organizatkxi  Designation  Authorizatkxi  Procedures 

Airworthiness  Standards;  Fire  Protectkxi ~ • 

Refusal  To  Take  a  DOT-Required  Drug  or  Akohol  Test — ••- 

Perionnance  and  Handling  Qualities  Requirements  for  Rotorcraft  

♦flevistons  to  Cockpit  Voice  Recorder  and  Digital  Right  Date  Recorder  Regulattons 


Regulatkjn 

Ider^ification 

Number 


212O-AA09 
2120-AC72 
2120-AC84 
2120- AE92 
2120-AF07 

2120-AF63 
2120-AG08 
2120-AG34 
2120-AG37 
2120-AG43 
2120-AG57 
2120-AG75 
2120-AH02 
2120-AH07 
2120-AH23 
2120-AH30 
2120-AH31 
2120-AH33 
2120-AH34 
2120-AH35 
2120-AH40 
2120-'aH43 
2120-AH44 
2120-AH47 

2120-AH48 
2120-AH66 
2120-AH67 
2120-AH71 
2120-AH73 

2120-AH74 
2120-AH76 
2120-AH77 
2120-AH78 
2120-AH79 
2120-AH80 
2120-AH82 
2120-AH87 
2120-AH88 


♦  DOT-desigrtaled  significant  ragulatton 

References  in  bokNace  appear  in  the  Regutetory  Plan  in  part  II  of  this  issue  of  Ihe  Federal 
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Sequence 
Number 


2063 
2084 
2065 
2066 

2067 
2068 

2069 
2090 
2091 
2092 
2093 
2094 
2095 
2096 
2097 
2096 
2099 
2100 
2101 

2102 
2103 
2104 
2105 
2106 
2107 
2108 
2109 
2110 
2111 
2112 
2113 
2114 
2115 
2116 
2117 
2118 
2119 
2120 
2121 
2122 
2123 

2124 
2125 
2126 
2127 
2128 
2129 
2130 

2131 
2132 


Federal  Aviation  Administration— Rnal  Rule  Stage 


TMe 


♦Fuel  System  Vent  Fire  Protection 

Miscellaneous  Amendments  

1-G  Stalling  Speed  as  a  Basis  lor  Aircraft  Parts • 

♦Revision  of  Part  108,  Aircraft  Operator  Security  • - 

♦Revision  of  Part  107,  Airport  Security  

♦Aging  Aircraft  Safety  

Air  Traffic  Control  Radar  Beacon  System  and  Mode  S  Transponder  Requirements  in  the  National  Airspace  System 

♦Revised  Access  to  Type  III  Exits 

♦Revision  of  Emergency  Evacuation  OemorKtraUon  Procedures  To  Improve  Participant  Safely 

♦Overflights  of  Units  of  the  NationaJ  Park  System  

Revised  Precision  Approach  Landing  Systems  Policy - 

♦Prohibrtion  of  the  Transportation  of  Devices  Designed  as  Chemical  Generators  as  Cargo  in  Aircraft 

♦Revised  Standards  for  Cargo  or  Baggage  Compartments  in  Transport  Category  Airplanes  

♦Screening  of  Checked  Baggage  on  Rights  Within  the  United  States 

♦Policy  Regardir>g  Airport  Rates  and  Charges • 

♦Certification  of  Screening  Companies  • • • -r 

♦Revisions  to  Digital  Flight  Data  Recorder  Regulations  for  B-737  Airplanes  and  for  Part  125  Operators  

♦Traffic  Aiert  and  Collision  Avoidance  Systems 

♦Improved  Flammabilrty  Standards  for  Themnal/Acoustic  Insulation  Materials  Used  in  Transport  Category  Airplanes 

(Reg  Ptwi  S«4  Na  105) 

Fire  Protection  of  Electrical  System  Componente  on  Transport  Category  Aiiplanas  -. - 

♦Certification  Procedures  for  Products  and  Parts  (^ection  610  Review) - 

♦Certification  of  Airports  (Reg  Plan  Seq  Na  106) ^ 

Special  Right  Rules  in  the  Vicinity  of  Grand  Canyon  National  Paik ~ 

♦Fractional  Ownership  - 

Noise  Certification  Regulations  for  Helicoptefs  

Antidrug  and  Alcohol  Misuse  Prevention  Programs  for  Personrwl  Engaged  in  Specified  Aviation  Adivilies  

♦Certification  of  Pilots.  Aircraft,  and  Repairmen  for  the  Operation  of  Light  Sport  Aircraft 

Revision  to  Airspeed  Indicating  System  Requirements  for  Transport  Category  Airplanes 

Electrical  Installation,  Nickel  Cadmium  Battery  InstallatKtn,  and  Nickel  Cadmium  Battery  Storage 

Design  and  Installation  of  Electronic  Equipment  on  Transport  Category  Airplanes  ~ 

Electrical  Cables ■_ 

Material  Strength  Properties  and  Design  Values 

Revisions  to  Vanous  Powerplant  Installation  Requirements  for  Transport  Category  Airplanes 

Lower  Deck  Service  Compartments  on  Transport  Category  Airplanes 

Miscellaneous  Flight  Requirements  

Hannonization  of  Noise  Certification  Standards  for  Propeaer-Driven  Small  Airplanes .'. 

Digital  Flight  Data  Recorder  Resdutkxis  Requirements  

♦CrimirttI  History  Background  Checks  • 

Flight  RestnctKX^  m  the  Vjcmrty  of  Niagara  Fate  - - - - 

♦Scraeners,  QuaNficatkxis,  Training,  and  Testing 

Procedures  for  Reimbursement  of  Airports.  On-Airport  Parking  Lots  and  Vendors  o«  On-AirHeid  Direct  Services  to 

Air  Carriers  lor  Secunty  Mandates  

♦Enhanced  Security  Procedures  for  Operatk>ns  at  Certain  Airports 

Powerplant  Controls  on  Transport  Category  Airplanes,  General  — ••- 

♦Reduced  Vertical  Separation  Minimum  in  United  States  Domestc  Airspace  — 

Reports  Ijy  Carriers  on  Incidents  Involving  Arwrals  During  Air  Transport - 

♦Security  Considerations  lor  the  Flightdeck  on  Foreign  Operated  Transport  Category  Airplanes 

Aircraft  Registration  Requirements;  Clanfication  of  "Court  of  Competent  Junsdiction " 

♦Prohibition  of  Construction  or  Alteration  in  the  Vkanity  of  the  Private  Residence  of  the  President  of  the  United 

States • 


Regulation 

Identification 

Number 


♦Revocatkxi  of  Pitot  Certificates  or  Denial  of  an  Applicatnn  Based  on  Security  Oisqualifttatnn 
Flightdeck  Security  on  Foreign  Operated  Airplanes •■ 


2120-AA49 

2120-AA50 

2120-AD40 

2120-AD45 

2120-AD46 

2120-AE42 

2120-AE81 

212O-AF01 

2120-AF21 

2120-AF46 

2120-AG16 

2120-AG35 

2120-AG42 

2120-AG51 

2120-AG58 

2120-AG84 

2120-AG87 

2120-AG90 

2120-AG91 
2120-AG92 
2120-AG93 
2120-AG96 
2120-AG97 
2120-AH06 
2120-AH10 
2120-AH14 
2120-AH19 
2120-AH26 
2120-AH27 
2120-AH28 
2120-AH29 
2120-AH36 
2120-AH37 
2120-AH38 
2120-AH39 
2120-AH42 
2120-AH46 
2120-AH53 
2120-AH57 
2120-AH59 

2120-AH60 
2120-AH62 
2120-AH65 
2120-AH68 
2120-AH69 
2120-AH70 
2120-AH75 

2120-AH83 
2120-AH84 
2120-AH86 


♦  DOT-desigruited  signifk:ant  regulation 

References  in  boWface  appear  in  ttw  Regulatory  Plan  in  part  II  of  tfiis  issue  of  the 
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Federal  Aviation  Administration — Lxxig-Tenm  Actions 


Sequence 
Number 


2133 
2134 
2135 
2136 
2137 
2138 
2139 
2140 
2141 
2142 


Title 


IFR  Altitudes:  Miscellaneous  Amendments  

Ainworthiness  Directives 

Standanj  Instmment  Approach  Procedures;  Miscellaneous  Amendments 

Airspace  Actkxis - 

♦Drug  Enforcement  Assistance  

Type  Certiftoates  for  Some  Surplus  AiiCFaft  of  the  Armed  Forces 

Civil  Penalty  Assessment  Procedures ~ 

Miscellaneous  Cabin  Safety  Changes 

Bird  Strike 


♦Security  Progrants  of  Foreign  Air  Carriers  and  Foreign  Operalofs  of  U.S.-Regisler8d  Air  Caniers  Engaged  in 
Common  Carriage  , 


Reguiatk)n 

klerrtifk:atkxi 

f^umber 


2120-AA63 
2120-AA64 
2120-AA65 
2120-AA66 
2120-AD16 
2120-AE41 
2120-AE84 
2120-AF77 
2120-AF80 

2120-AG13 


♦  DOT-designated  signifnant  regulatkxi 


Federal  Aviation  Administration — Ck>mpleted  Actions 


Sequence 
Number 


2143 
2144 
2145 
2146 
2147 
2148 
2149 
2150 
2151 

2152 
2153 
2154 
2155 
2156 
2157 
2158 
2159 


THIe 


Low  Fuel  Quantity  Alerting  System 

Aircraft  Engines:  Fuel  and  Induction  Systems - 

Installatkxt  of  Crashworthy  Fuselage  Fuel  Tanks  and  Fuel  Lines 

Airplane  Engine  Cowling  Ftetentkxi  • 

♦Aircraft  GrourxJ  Deicing  and  Anti-k:ing  Program  » 

Right  Attendant  English  Language  Proficiency  

♦Training  and  Checking  in  Ground  kang  CorKMkxis 

Los  Angeles.  CA.  Class  B  Airspace ~ 

Revision  of  Braking  Systems  Airworthiness  Standards  to  Harmonize  WHh  European  Ainworthiness  Standards  for 

Transport  Category  Airplanes 

Noise  CertifwatkMi  Standards  for  Subsonic  Jet  Airplanes  and  Subsorac  Transport  Category  Large  Airplanes 

Akxjhol  and  Drug  Misuse  Preventkxi  Programs  for  Personnel  Engaged  in  Specified  Aviatton  Activities 

Airworthiness  Directives - 

Powered  Lift  Operatkxis 

Transitkm  to  an  All  Stage  3  Fleet  Operating  in  the  48  Contiguous  United  States  and  the  District  of  Cokjmbia 

Enduring  Freedom  Special  Federal  Aviation  Regulation  (SFAR) 

Revisk>ns  to  Digital  Fligfrt  Data  Recorder  Requirements 

Equivalent  Safety  Provisions  for  Fuel  Tank  System  Fault  Tolerance  Evaluatky  Requirements 


Regulatkxi 

Mentifk»tkxi 

Number 


2120-AB46 
2120-AB76 
2120-AC87 
2120-AO34 
2120-AE70 
2120-AE98 
2120-AF09 
2120-AF16 

2120-AG80 
2120-AH03 
2120- AH15 
2120-AH17 
2120-AH20 
2120-AH41 
.2120-AH58 
2120-AH81 
2120-AH85 


♦  DOT-designated  signifKant  regulatkx) 


Federal  Highway  Administration— Proposed  Rule  Stage 


Sequence 
Number 


2160 
2161 
2162 

2163 

2164 

2165 

2166 

2167 
2168 


Advanced  Constnx:tk)n  of  Federal  AM  Protects 

Wori(  Zone  Mobility  and  Safety 

♦Federal  Lands  Highway  Program;  Management  Systems  Pertaining  to  the  Natkxial  Park  Sennce,  Inckiding  the 

Parte  Roads  and  Paricways  Program 
♦Federal  Lands  Highway  Program;  Management  Systems  Pertaining  to  the  Bureau  of  Indtan  Affairs,  Inckjding  the 

Indian  Reservatk>ns  Road  Program , 

♦Federal  Lands  Highway  Program;  Management  Systems  Pertaining  to  the  Rsh  and  WikSife  Senwce,  Including  the 

Refuge  Roads  Program - 

♦Federal  Lands  Highway  Program;  Management  Systems  Pertaining  to  the  Forest  Service,  Including  the  Forest 

Highways  Program  

Reviskxi  of  the  Manual  on  Uniform  Traffic  Control  Devwes;  Traffk:  Control  Devtoes  on  Federal-Aid  and  Other 

Streets  and  Highways:  Standards 

♦Natkxial  Bridge  Inspectkm  Standards  ..„ - - - 

Debt  Rnandng • - - 


Regulatkxi 

Mentificatkxi 

Numt)er 


2125-AD59 
2125-AE29 

2125-AE52 

2125-AE53 

2125-AE54 

2125-AE5S 

2125-AE78 
2125-AE86 
2125-AE91 
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Federal  Highway  Administration— Proposed  Rule  Stage  (Continued) 


Sequence 

Nuniber 


2109 
2170 


Title 


■•'Designation  of  Dromedaiy-Equipped  Truck  Tractor-Semitraiters  as  Specialized  Equipment 
Tnjck  Size  and  Weight;  National  Nelvooric;  Vifginia 


Regulation 

Identification 

Number 


2125-AE94 
2125-AE96 


♦  DOT-designated  significant  regulation 


Federal  Highway  Administratiorv— Final  Rule  Stage 


2171 
2172 
2173 

2174 
2175 
2176 


Federal-Aid  Highway  Systems 

Railroad  Highway  Projects 

Standards  for  Dedicated  Short-Range  Communications  (DSRC)  Applications  for  Use  by  Comniercial  Vehicles  in 

Intelligent  Transportation  Systems  Projects 

♦Design-Build  Contracting 

Discretionary  Bridge  Candidate  Rating  Factor  

♦Statewide  Transportation  Planning.  Metropolitan  Transportation  Planning 


Regulation 

Identification 

Number 


2125-AD74 
2125-AD86 

2125-AE63 
2125-AE79 
2125-AE88 
2125-AE95 


♦  DOT-designated  significant  regulation 

Federal  Highway  Administration — Long-Term  Actions 


2177 
2178 
2179 
2180 


Indian  Reservation  Road  Bridge  Program  

Revisions  to  Highway  Bridge  Replacement  and  Rehabilitation  Program 

Commercial  Vehicle  Width  Exclusive  Devices 

Manual  on  Uniform  Traffic  Control  Devices 


Regulation 

Identification 

Number 


2125-AE57 
2125-AE75 
2125-AE90 
2125-AE93 


Federal  Highway  Administration— Completed  Actions 


2181 
2182 
2183 
2184 

2185 

2186 
2187 

2188 
2189 
2190 


Certification  of  Size  and  Weight  Enforcement  

Administration  of  Engineering  and  Design-Related  Services  Contracts  

♦Statewide  and  Metropolitan  Planning • 

♦NEPA  and  Related  Procedures  for  Transportation  Decisionmaking;  Protectkxi  of  Pubik:  Paiks.  wndHfe  and  Wa- 
terfowl Refuges,  and  Historic  Sites  

Traffic  Control  Devices  on  Federal-Aid  and  Other  Streets  and  Highways:  Cotor  Specifications  for  Retroreflective 
Sign  and  Pavement  Marking  Materials 

♦Railroad-Highway  Crossing  Projects 

National  Standards  lor  Traffic  Control  Devices;  Manual  on  Uniform  Traffic  Control  Devk»s;  Accessible  Pedestrian 
Signals  

Planning  and  Research  Program  Administratnn 

Landscape  and  Roadside  Development  ., 

Metropolitan  Transportation  Planning  and  Programming 


Reguiatkxi 

IdentifKation 

Number 


2125-AC60 
2125-AE45 
2125-AE62 

2125-AE64 

2125-AE67 
2125-AE81 

2125-AE83 
2125-AE84 
2125-AE85 
2125-AE92 


♦  DOT-designated  significant  regulation 


Federal  Motor  Carrier  Safety  Administration— Prerule  Stage 


Regulation 

Identification 

(dumber 
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Federal  Motor  Carrier  Safety  Administration — Proposed  Rule  Stage 


Sequefx» 
Number 


Title 


Regulation 

klentification 

Number 


2192 
2193 
2194 
2195 
2196 
2197 
2198 
2199 
2200 


♦Oualificatxxi  of  Drivers;  Viskw  ... — 

♦Commercial  Driver  Physnal  Fitness  as  Part  of  the  CDL  Process  

Safety  Performance  History  of  New  Drivers 

♦Unified  Registration  System 

Safety  Fitness  Procedures 

♦Federal  Motor  Carrier  Safety  Regulations;  Interstate  School  Bus  Safely 

Posting  of  Employee  Protections  Infonmatton 

♦Hours  of  Servk»  of  Drivers;  Supporting  Documents 

Safety  Fitness  Procedures;  Safety  Ratings  „ 


2126-AA05 
2126-AA10 
2126-AA17 
2126-AA22 
2126-AA37 
2126-AA53 
2126-AA68 
2126-AA76 
2126-AA77 


♦  DOT-designated  significant  regulatkxi 


Federal  Motor  Carrier  Safety  Administration — Final  Rule  Stage 


Sequerwe 
Number 


2201 
2202 

2203 
2204 

2205 
2206 
2207 

2206 

2209 


Title 


♦Railroad-Highway  Grade  Crossing  Safety  

♦Hours  of  Sen/ice  of  Drivers;  Driver  Rest  and  Sleep  for  Safe  Operatk>ns  (Rulemaking  Resulting  From  a  Section 
610  Review)  (Reg  Plan  Seq  No.  107) 

Electronic  Filing  of  Surety  Bonds,  Trust  FutkI  Agreements,  Insurance  Certificates;  Cancellations  

♦Transportation  of  Household  Goods;  Consumer  Protection  Regulations  (Rulemaking  Resulting  From  a  Section 
610  Review)  v- 

Out-of-Servk»  Criteria — 

Federal  Motor  Carrier  Safety  Regulations;  Waivers,  Exemptkjns,  and  Pik)t  Programs;  Rules  and  Procedures 

♦Federal  Motor  Carrier  Safety  Regulations;  Safety  Requirements  for  Operators  of  Small  Passenger-Canying  Com- 
mercial Motor  Vehicles  Used  in  Interstate  Commerce 

♦Umitatk>r)s  on  lssuarx»  of  Commercial  Driver's  License  With  Hazardous  Materials  Endorsement  (Reg  Plan  Seq 
No.  108) 

♦Penalties,  lnspectk)n,  and  Decal  Display  Requirements  for  Mexkx>-Dom«ciled  Motor  Carriera  ..\™™™™™^»^»^»^ 


Regulation 

ldentificatk)n 

Number 


2126-AA18 

2126-AA23 
2126-AA24 

2126-AA32 
2126-AA36 
2126-AA41 

2126-AAS2 

2126-AA70 
2126-AA72 


♦  DOT-designated  significant  regulation 

References  In  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Federal  Motor  Carrier  Safety  Administration— Long-Tenn  Actions 


Sequence 
Numt)er 


2210 
2211 
2212 
2213 
2214 
2215 
2216 
2217 
2218 
2219 
2220 

2221 

9999 
2223 
2224 

2225 
2226 


Title 


♦Commercial  Driver's  Ucertse  Standards;  Biometric  Iderrtifier 

Commercial  Learner  Permits  

♦Federal  Motor  Carrier  Safety  Regulattons;  General  Transportation  of  HazanJous  Materials 

♦Minimum  Training  Requirements  for  Operators  and  Training  Instructors  of  Multiple  Trailer  Combinatton  Vehnles  .. 

♦Training  for  Entry-Level  Drivers  of  Commercial  Motor  Vehicles 

Parts  and  Accessories  Necessary  for  Safe  Operation;  Sleeper  Berttts  on  Motor  Coaches 

Rules  of  Practne  for  Motor  Carrier  Proceedings;  Investigattons;  Disqualifnatk)ns  and  Penalties  

Parts  and  Accessories  Necessary  for  Safe  Operation;  Television  Receivers  and  Data  Display  Units  . — 

General  Jurisdiction  Over  Freight  Forwarder  Sen/ice  

♦English  Language  Requirenient;  Qualificatkms  of  Drivers 

♦ApplKation  by  Certain  Mexico-Dorraciled  Motor  Carriers  To  Operate  Beyond  U.S.  MunkapaNties  and  Commefcial 

Zortes  on  ihe  U.S.-Mexkx)  Border 

♦Safety  lulonitoring  System  and  Compliance  Initiative  for  Mexk:o-Domciled  Motor  Camers  Operating  in  the  United 

States 

♦General  Requirements;  Inspectkm.  Repair,  and  IMaintenance:  Intermodal  Container  Chassis  and  Trailers  

♦Federal  Motor  Carrier  Safety  Regulattons;  Zero-Base  Reviston  

♦Post-Accktent  Controlled  Substances  and  Akx)hol  Test  Results;  Reporting  Requirements  for  the  Fatality  Analysis 

Reporting  System  

♦f4ew  Entrant  Safety  Assurance  Process -•• 

Parts  and  Accessories  Necessary  for  Safe  Operatkxi;  General  Amendments ~ 


Regulation 

Identification 

Number 


2126-AA01 
2126-AA03 
2126-AA07 
2126-AA06 
2r26-AA09 
2126-AA12 
2126-AA15 
2126-AA19 
2126-AA25 
2126-AA31 

2126-AA34 

2126-AA35 
2126-AA38 
2126-AA39 

2126-AA50 
2126-AA59 
2126-AA61 
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Federal  Motor  Carrier  Safety  Administration— Long-Term  Actions  (Continued) 


S6quenc6 
Number 


2227 
2228 
2229 

2230 


Trtte 


Rules  of  Practiee  tor  Administrative  Proceedings - 

♦Certification  of  Safety  Audrtors.  Safety  Investigators,  and  Safety  Inspectors  

♦Certification  of  Compliance  Witti  Federal  Motor  Vehicle  Safety  Standards  (FMVSS) 
♦Registration  Enforcement • 


Regulation 

Identification 

Number 


2126-AA63 
2126-AA64 
2126-AA69 
2126-AA78 


♦  DOT-designated  significant  regulation 

Federal  Motor  Canier  Safety  Administration — Completed  Actions 


2231 
2232 
2233 
2234 

2235 
2236 


Development  of  a  Nortti  American  Standard  for  Protection  Against  Shifting  and  Falling  Cargo 

Bralte  Performance  Requirements  for  CMVs  Inspected  by  Performance-Based  Brake  Testers 

Commercial  Driver's  License  Standards;  Requirements  and  Penalties;  Noncommercial  Motor  Vehicle  Violations 
Commercial  Driver's  License  Standards;  Requirements  and  Penalties;  Commercial  Driver's  License  Program  Im- 
provements   

Revision  to  Periodic  Tire  Chectt  Requirement  for  Motor  Carriers  Transporting  Hazardous  Materials  

♦Hazardous  Material  Route  Plans 


Regulation 

Identification 

Number 


2126-AA27 
2126-AA46 
2126-AA55 

2126-AA60 
2126-AA74 
2126-AA75 


♦  DOT-designated  significant  regulation 

National  Highway  Traffic  Safety  Administration— Prerule  Stage 


2237 
2238 
2238 
2240 
2241 
2242 
2243 
2244 


Review:  Odometer  Fraud 

Review:  American  Automobile  Labeling  Act  . 

Review:  Heavy  Truci<  Consptcuity  

Motorcycle-Mounted  Reflex  Reflector  Height 

Review:  Child  Safety  Seat  Registration  

Review:  Air  Bag  On-Off  Switches  

Child  Restraints  for  OWer  Children  

Defect  Reporting  arxl  Notification  


Regulation 

Identification 

Number 


2127 
2127- 
2127- 
2127- 
2127 
2127 
2127 
2127 


AF53 
AG18 
AG19 
AG92 
AG93 
AH12 
AH14 
AH89 


National  Highway  Traffic  Safety  Administratior>— Proposed  Rule  Stage 


2245 
2246 
2247 
2248 
2249 
2250 
2251 
2252 
2253 
2254 
2255 
2256 

2257 
2258 
2259 
2260 


Procedures  for  Cortsidering  Environmental  lmf)acts 

Seating  Systems  Performance • 

Certification  Requirements  of  Multistage  Vetiides  

Convex  Cross-View  Mirrors  

Political  Subdivision  Participation  in  State  Highway  Safety  Programs  and  State  Highway  Safety  Agency  

Definition  of  Multifunctional  School  Activity  Bus 

Metric  Conversion — Phase  III  • 

Upgrade  Door  Retention  Performance  

Administrafive  Rewrite  of  the  Lighting  Requirenr>ents  Other  Than  Headlamps 

Exemption  for  Inconsequential  Defect  or  NorKompliance 

Compliance  and  Enforcement  

Registered  Importers  of  Vehicles  l*»l  OriginaUy  Manufactured  To  Conform  With  the  Federal  Motor  Vehicle  Safety 

Standards • •: 

♦Frontal  Offset  Protection  (Rag  Ptan  Seq  Mo.  ICW) 

Special  Purpose  Vehicles  • 

Brake  Hoses 

Low-Speed  Vehicle  Performance  Requirements 


Regulation 

Identification 

Number 


2127 
2127- 
2127 
2127- 
2127 
2127 
2127 
2127 
2127 
2127 
2127 


AB79 
AD08 
AE27 
AG41 
AHOO 
AH23 
AH27 
AH34 
•AH37 
-AH58 
■AH63 


2127-AH67 
2127-AH73 
2127-AH75 
2127-AH79 
2127-AH80 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


74829 


DOT 


Natk)nal  Highway  Traffic  Safety  Administration— Proposed  Rule  Stage  (Continued) 


Sequence 
Number 


2261 
2262 
2263 
2264 
2265 
2266 
2267 
2268 
2269 
2270 
2271 

2272 
2273 
2274 
2275 
2276 
2277 
2278 
2279 
2280 
2281 
2282 
2283 
2284 
2285 
2286 
2287 


TWe 


Headlamp  Glare - 

StowaUe  or  Fdd-Away  Ch«d  Restraint  Anchorages 

Motorcycle  Headtamp  System ~ ~ 

Improve  Motorcycle  Helmet  Head  Protection  „ 

Reorganize  and  Harmonize  Controls  and  Displays - 

Seat  Belt  Enrwrgency  Loddng  R^ractor _ 

Adaptation  of  Instrumented  Lower  Legs  for  Hybrid  III  Male  and  Female  Adult  Dummies ~ 

Voluntarity  Installed  Seat  Belt  Assembly  Anchorages 

Idle  Slop  Technology  Used  in  Some  Hybrid  Electric  Vehicles 

♦Operation  of  Motor  Vehicles  by  Intoxicated  Persons  

Procedures  for  Participating  In  and  Receiving  Data  From  the  Nidiortai  Driver  Registration  Problem  Driver 

System - - 

Partang  Brakes  for  Non-Schod  Bus  Vehicles 

Cargo  Carrying  Capacity '. • 

Convex  Mirrors  for  Commercial  Trucks  ~. 

Enhance  Passenger-Side  Minw  System ~ 

Horizontal  Discharge  Trailers - 

Heavier  Hybrid  III  Type  6-Year-OW-Size  Test  Dummy 

Altow  Roll-Bar  During  Brake  Testing — 

ChlW  Restraint  System  Webbing  Strength „ 

Motorcycle  Brake  Controls 

♦Light  Tnjck  Average  Fuel  Economy  Standard,  Model  Years  2005-2010 

♦Event  Data  Recorders 

GM  Petitfon  on  Amending  FMVSS  No.  301  and  FMVSS  Nos.  208,  212,  219,  303,  and  305 

Exemptfon  for  Inconsequential  Defect  or  Noncompliance 

♦Consumer  Infonnatton  Regulatk)ns;  Federal  Motor  Vehkde  Safety  Standards;  RoHover  Resistance  

Incorporatfon  of  EuroSID  II  Dummy  into  49  CFR  Part  572 

Rear  Center  Lap/ShotAJer  Belt  Requirement  -  Std.  208 • 


♦  DOT-designated  significant  regulatton 

Retorences  in  boMtaoe  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

National  Highway  Traffic  Safety  Administration— Final  Rule  Stage 


Sequence 
Number 


2288 
2289 
2290 
2291 
2292 
2293 
2294 
2295 
2296 
2297 
2298 
2299 
2300 
2301 
2302 
2303 
2304 
2306 
2306 
2307 
2308 
2309 


TWe 


♦Crashwortftiness  Ratirtgs  • • 

♦FlammabiMy  of  Interior  Materials— School  Buses -.. ~ 

♦Platlorm  Lift  Systems 

Upgrade  Fuel  Integrity  Pertomiance  Requirements  ~....; 

Alternative  Geometric  Visibility  Requirements  for  Lamps - 

Power-Operated  vynndows:  Roof  Panels  ~ - 

Door  Latch  Exemptfon  for  Vehfoles  Equipped  With  Wheefohair  LNIs  and  Ramps ^. 

Dealer  Notificatton  of  Defect  or  Noncompliance  Determinatton  

Seat  Belt  Positfoning  Devfoes 

Glare  Reductfon  From  Daytime  Running  Lamps -„ .- 

Administrative  Rewrite  for  Headlamp  Requirements ~ ~ 

Signal  Lamps  Used  With  Light-Emitting  Dfodes 

♦ANocatfon  of  Fuel  Ecorwmy  Credits 

Incorporate  the  1996  Revisfon  of  the  American  Natfonal  Standards  Institute  (ANSI)  into  Glazing  Standard 

♦Harmonizatfon  of  Head  Restraints 

Heavy  Vehk:le  Antitock  Brake  System  (ABS)  Performance  Requirement 

Upper  Interior  Impact  ..;. 

Accelerator  Control  Systems - 

Vehides  With  Raised  Roofs 

Clarify  Test  Procedures  for  Brake  Flukls - 

Guklelines  for  States  on  Enforcement  of  Light  Transmisston  _..- 

CNW  Restraint  Anchorage  Systems— Part  2 — . .•.. ~ 


Regulaiton 

lOsnMication 

Number 


2127-AH81 
2127-AH85 
2127-AH92 
2127-AI03 
2127-AI09 
2127-AI38 
2127-AI39 
2127-AI40 
.  2127-AI43 
2127-AI44 

2127-AI45 
2127-AI47 
2127-AI50 
2127-AI52 
2127-AI53 
2127-AI56 
2127-AI58 
2127-AI63 
2127-AI66 
2127-AI67 
2127-AI70 
2127-AI72 
2127-AI76 
2127-A178 
2127-AI81 
2127-AI89 
2127-AI91 


Regulatton 

kterrtification 

Numtwr 


2127-AA03 
2127-AA44 
2127-AD50 
2127-AF36 
2127-AF75 
2127-AF83 
2127-AG16 
2127-AQ27 
2127-AG49 
2127-AG86 
2127-AG87 
2127-AQ88 
2127-AQ97 
2127-AH08 
2127-AH09 
2127-AH16 
2127-AH61 
2127-AH71 
2127-AH74 
2127-AH96 
2127-AH97 
2127-AH99 
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National  Highway  Traffic  Safety  Administratiorv— Final  Rule  Stage  (Continued) 


2310 

2311 

2312 

2313 

2314 

2315 

2316 

2317 

2318 

2319 

2320 

2321 

2322 

2323 

2324 

2325 

2326 

2327 

2328 

2329 

2330 

2331 

2332 

2333 

2334 

2335 


Label  Placement  on  Rear  Impact  Guards 

Moving  Barrier  Tire  Specification 
-K^onfidential  Business  Information 

Acceleration  of  Manufacturer  Remedy  Program 

Disposition  of  Replaced  Tires  -. ~ 

♦Improve  Tire  Safety  Information 

Improving  ttie  Safety  of  Child  Restraints  

Seat  Belt  Fit : 

♦Automotive  Fuel  Ecorwrny  Manufacturing  Incentive  for  AJtematrve  Fuel  Vehicles 

Expanding  the  Auto  Parts  Marking  Requirement  

Compliance  for  Multistage  Manufacturers  and  Alterers 

♦Improved  Tife  Safety 

Retroactive  Certification  (Policy  Statement) 

Record  Retention  of  Retroactively  Certified  Vehicies 

Importation  of  Commercial  Motor  Vehicles 

Child  Restraint  Safety  Rating 

♦Advarwed  Air  Bag  Requirements 

Theft  Data  for  Calendar  Year  2000  

FMVSS  No.  208  Advanced  Air  Bag  Petitions  for  Reconsideration  (Part  2) 

Warning  Label  and  Additional  Conspicuity  Features  for  Low  Speed  Vehicles 

♦FMVSS  No.  208  Advanced  Air  Bag  Petitions  for  Reconsideration  (Part  1) 

FMVSS  No.  201  Upper  Intenor  Impact  Multi-Stage  Vehicle  Compliance  

List  of  Nonconformir>g  Vehicles  Eligible  for  Importation  

Use  of  Seat  Mounted  Child  Restraints  on  School  Bus  Seats 

♦Tire  Pressure  Monitoring  System;  Petitions  for  Reconsideration 

♦Reporting  of  Information  and  Documents  About  Potential  Defects 


♦  DOT-designated  significant  regulation 


National  Highway  Traffic  Safety  Administration — Long-Term  Actions 


Sequence 
Number 


2336 
2337 
2338 
2339 
2340 
2341 
2342 
2343 
2344 
2345 
2346 
2347 
2348 
2349 


TiMe 


Radiator  Safety  Cap 

♦Review:  Side-Impact  Protection 

Power  Wirxlow  Safety  Switches 

Upgrade  Roof  Crashworthiness 

Hybrid  III  95th  Percentile  Mate 

Placement  of  Wheelchair  Restraints  on  Buses  

Review:  Redesigned  Air  Bags  

Use  of  Universal  Child  Seats  in  Aircraft  

Hyt)rid  III  Type  6- Year-Old-Size  Test  Dummy 

Fifth  Percentile  Female  Test  Dummy  

Review:  Antilock  Brake  Systems  for  Heavy  Trucks 

Review:  Rear-Impact  Guards  for  Truck  Trailers  

Daytime  Running  Lamps  Intensity  Fleductkxi  PUaee  II  

♦Federal  Motor  Vehicle  Safety  Standards;  Child  Restraint  Systems 


♦  DOT-designated  significant  regulation 


National  Highway  Traffic  iSafety  Administration — Completed  Actions 


Sequence 
Number 


2350 
2351 
23S2 


2127-AI04 
2127-AI05 
2127-AI13 
2127-AI27 
2127-AI29 
2127-AI32 
2127-AI34 
2127-AI36 
2127-AI41 
2127-AI46 
2127-AI49 
2127-AI54 
2127-AI59 
2127-AI60 
2127-AI64 
2127-AI65 
2127-AI71 
2127-AI75 
2127-AI82 
2127-AI84 
2127-AI85 
2127-AI86 
2127-AI87 
2127-AI88 
2127-AI90 
2127-AI92 


Regulation 

kJentifk»tion 

Number 


2127-AE59 

2127-AF54 

2127-AG36 

2127-AG51 

2127-AG79 

2127-AH03 

2127-AH13 

2127-AH56 

2127-AIOO 

2127-AK)1 

2127-AI14 

2127-AI15 

2127-AI62 

2127-AI83 


Brake  Lining  

Buy  America  Requirements  

Ejection  Mitigation  Ustng  Advanced  Glazing 


Regulatkxi 

IderitificatkKi 

Number 


2127-AC66 
2127-AQ99 
2127-AH50 
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National  Highway  Traffic  Safety  Administratior>— Completed  Actions  (Continued) 


Sequence 
Number 


Title 


Regulatk)n 

ktoritificatkxi 

Number 


2353 
2354 
2355 
2356 
2357 
2358 
2359 
2360 
2361 
2362 
2363 
2364 
2365 
2366 
2367 


Review:  Head  Restraints  for  Light  Trucks  ™.. 

♦Early  Warning  Detect  Repotting  Requifements 

Detects  in  Fofeign  Countries .; 

Reimbursement  Prior  to  Recall  _ 

Prohibition  of  Sale  or  Lease  of  Equipment „... ~.. 

♦Tke  Pressure  Monitoring  System  

Civil  Penalties _: 

Trailer  Test  Rig ;. — - 

Child  Safety  Information  Labels 

List  of  Nonconforming  Vehk:les  EKglbte  for  Importation 

Modified  Front-Opening  Hood  Requirements  _ 

Insurer  Reporting  Requirements/List  of  Insurers  Required  To  Rte  Reports  for  October  2002 

High-Theft  Lines  for  Model  Year  2002 

Scheduto  of  Fees  Auttwized  by  49  U.S.C.  30141 

Exemption  From  ttie  Make-Inoperative  Prohibitton 


♦  DOT-designated  significant  regulation 


Federal  Railroad  Administration— Proposed  Rule  Stage 


Sequefwe 
Number 


2368 
2369 
2370 
2371 
2372 
2373 
2374 


Titte 


Locomotive  Crashworthiness 

Locomotive  Event  Recorders 

Reviskxi  to  Railroad  Safety  Enforcement  Procedures  ».... 

Rules  of  Practice 

Railroad  Car  Conspicuity  

Reviskxi  to  ttie  Accktent/lnddent  Reporting  Regulations  and  Qukto 
Occupational  Noise  Exposure  for  Railroad  Operating  Empfoyees  .... 


Federal  Railroad  Administration— Rnal  Rule  Stage 


Sequence 
Number 


2375 
2376 

2377 
2378 

2379 
2380 
2381 
2382 
2383 


TWe 


2127-AH98 

2127-AI25 

2127-Ai26 

2127-AI28 

2127-AI30 

2127-AI33 

2127-A142 

2127-AI48 

2127-AI55 

2127-AI61 

2127-AI68 

2127-AI73 

2127-AI74 

2127-AI77 

2127-AI80 


Regulation 

ktontifKation 

Number 


2130-AB23 
2130-AB34 
2130-AB35 
2130-AB36 
2130-AB41 
2130-AB51 
2130-AB56 


♦Whistte  Bans  at  Highway-Rail  Grade  Crossings  

♦Standards  for  Devekspment  and  Use  of  Processor-Based  Signal  and  Train  Conbol  Systems  (Reg  Plan  9aq  No. 

110) • 

Small  Railroads;  Polk:y  Statement  on  Enforcement  Program 

Regulations  on  Satety  Integration  Plans  Governing  RailfX)ad  Consolidations,  Mergers,  Acquisitions  of  Control,  and 

Start-Up  Operations 

Roadway  Maintenance  Machines  

Annual  Adjustinent  of  Monetary  ThreshoW  tor  Reporting  Rail  Equipment  Accktents/lncidents 

Determination  o(  Minimum  Testing  Rate  for  Random  Omg  and  AkMhol  Testing .*. 

♦Locational  Requirement  for  Dispatehing  of  United  States  Rail  Operations 

♦Applteation  of  Random  Testing  and  Ottier  AicchoU  and  Dmg  Regulations  to  Emptoyees  of  Foreign  Railroads 


Regulation 

kteritifwation 

Number 


2130-AA71 

2130-AA94 
2130-AB15 

2130-AB24 
2130-AB28 
2130-AB30 
2130-AB31 
2130-AB38 
2130-AB39 


♦  DOT-designated  significant  regulation 

References  in  boMface  appear  in  ttie  Regulatory  Plan  in  part  II  of  ttiis  issue  of  ttie 

Federal  Railroad  Administration— Long-Term  Actions 


joquanco 
Number 


2384 
2385 


TWe 


Local  Rail  Freight  Assistance  to  States 
Blue  Signal  and  Related  Protections  .... 


Regulation 

Identification 

Numt)er 


2130-AA60 
2130-AA90 
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DOT 


Federal  Railroad  Administraticrv— Long-Term  Actior>s  (Continued) 


Sequence 
Number 


2386 
2387 
2388 


Tiie 


Crane  Safety  Standards 

•fMMmum  Standards  tor  Temperature  in  the  Locomotive  Cab 

Automatic  Train  Control  (ATC)  and  Advanced  Civ«  Speed  Enforcement  System  (ACSES);  Northeast  Conidor 
(NEC)  Railroads 


Regulatton 

Identificatton 

Number 


2130-AB27 
2130-AB46 

2130-AB55 


*  DOT-designated  significant  regulation 

Federal  Railroad  Administration— Completed  Actions 


Sequence 
Number 


2389 
2390 


TMe 


Passenger  Equipment  Safety  Standards  

Improvements  to  the  System  for  Reporting  Train  Accidents 


Regulation 

Identification 

Number 


2130-AB48 
2130-AB50 


Federal  Transit  Administration — Rnal  Rule  Stage 


*  DOT-designated  significant  regulation 


Federal  Transit  Administration — Long-Term  Actions 


Sequence 
Number 


2392 
2393 
2394 
2395 
2396 


Tito 


Buy  America  Requirements;  Amendment  to  Certification  Procedures 

School  Bus  Operations  

Buy  America  Requirements;  Permanent  Waiver  for  Microcomputers 

State  Safety  Oversight;  Rail  Fixed  Guideway  Systems 

■•■Statewide  Transportation  Ptarming;  l^tropolitan  Transportation  Planning 


Regulation 

Identification 

Number 


2132-AA62 
2132-AA67 
2132-AA68 
2132-AA69 
2132-AA75 


■•■  DOT-designated  significant  regulation 


Federal  Transit  Administration — Completed  Actions 


Sequence 
Number 


2397 

2396 
2399 


TMe 


■•■NEPA  and  Related  Procedures  for  Transportation  Decisionmaking;  Protection  of  Public  Parks,  WikHife  and  Wa- 
terfowl Refuges,  and  Histonc  Sites  

■KJIean  Fuels  Formula  Grant  Program  

■•■Statewide  Transportation  Planning;  Metropolitan  Transportatton  Planning 


Regulation 

Identification 

Number 


2132-AA43 
2132-AA64 
2132-AA66 


■•■  DOT-designated  significant  regulation 


Research  and  Special  Programs  Administration — Prerule  Stage 


Sequence 
Number 


2400 
2401 

2402 


TMe 


Hazardous  Materials:  Revision  of  Requirements  for  Carnage  by  Aircraft 

■HSazardous  Matenals;  Safety  Requirements  for  Exterrial  Product  Piping  on  Cargo  Tanks  Transporting  Rammabte 

Uquids - 

Hazardous  Materials:  Frangible  Discs  on  Tank  Cars 


Regulatton 

Identification 

Number 


2137-AD18 

2137-AD36 
2137-AD57 
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DOT 


Research  and  Special  Programs  Administration— Prerule  Stage  (Continued) 

Sequence 
Number 

Title 

Regulatton 

Identification 

Number 

2403 

Pipeline  Safety:  Annual  Update  of  Standards  Incorporated  by  Reference » 

2137-AD68 

■•■  DOT-designated  significant  regulation 

Research  and  Special  Programs  Administration — Proposed  Rule  Stage 


Sequence 
Number 


2404 
2405 
2406 
2407 

2406 
2409 

2410 

2411 
2412 
2413 

2414 


TMe 


Pipeline  Safety:  Gas  Gathering  Line  Definitton  

Pipeline  Safety:  Periodk:  Underwater  Inspections ,. , 

Pipeline  Safety:  Further  Regulatory  Review;  Gas  Pipeline  Safety  Standards 

Hazardous  Materials:  Hazard  Communication  Requirements— Petitions  for  Rulemaking  and  Misceltaneous  Amend- 
nrwnts  

■•■Hazardous  K/laterials  Safety:  Transportation  of  Oxygen  Cylinders  and  Oxygen  Generators  Aboard  Aircraft  

••■Pipeline  Safety:  Pipeline  Integrity  Management  in  High-Consequence  Areas  (Gas  Transmisston  Pipeline  Opera- 
tors) (Reg  Plan  Seq  No.  Ill) 

Hazardous  Materials:  Harmonization  With  the  United  Nations  Recommendations,  International  Maritime  Dangerous 
Goods  Code,  and  International  Civil  Aviation  Organization  Technical  Instructions 

Hazardous  Materials:  Security  Requirements  for  Motor  Carriers  Transporting  Hazardous  Matoriais 

Hazardous  Materials:  Miscellaneous  Revisions  to  the  Hazardous  Materials  Regulations «. 

Hazardous  Materials:  Transportation  of  Division  1 .5  exptosives  (Blasting  Agents)  and  Amnxxiium  Nitrate  Mixtures 
in  Bulk 

Pipeline  Safety:  National  Pipeline  Mapping  System 


Regulation 

Identification 

Number 


2137-AB15 
2137-AC54 
2137-AO01 

2137-AD28 
2137-AD33 

2137-A054 

2137-AD66 
2137-AD70 
213'Sr-AD73 

2137-AD75 
2137-AD76 


■•■  DOT-designated  significant  regulation 

References  in  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Regieler. 

Research  and  Special  Programs  Administration — Final  Rule  Stage 


Sequence 
Numtier 


2415 
2416 
2417 
2418 
2419 
2420 

2421 
2422 
2423 

2424 
2425 

2426 
2427 
2428 
2429 
2430 

2431 


Titte 


■♦Pipeline  Safety:  Response  Plans  for  Onshore  Oil  Pipelines 

Hazardous  Materials:  Retention  of  Shipping  Papers 

■•■Applicability  of  the  Hazardous  Materials  Regulations  to  Loading,  UnkMiding,  and  Storage 

Hazardous  Materials:  Requirements  for  Cargo  Tanks  

Pipeline  Safety:  Recommendations  To  Change  Hazardous  Liquid  Pipeline  Safety  Standards ~ 

Hazardous  Materials:  Revisions  to  Incklent  Reporting  Requirements  and  DetaHed  Hazardous  Materials  Incktent 
Report  DOT  Form 

Hazardous  Materials:  Air  Carrier  Emergency  Telephone  Number  Requirements  ~ 

Pipeline  Safety:  Periodto  Updates  to  Pipeline  Safety  Requirements  (1999) 

Pipeline  Safety:  Producer-Operated  Outer  Continental  Shelf  Gas  and  Hazardous  Lkyjto  Pipelines  That  Cross  Oi- 
rectty  Into  State  Waters 

Revistons;  Definitton  of  Administrator 

Hazardous  Materials:  Miscellaneous  Amendments  for  Untoading  IM  Portabto  Tanks  on  a  Transport  Vehide— Peti- 
tion for  Rulemaking 

Hazardous  Materials:  Transportation  of  Lithium  Batteries 

Hazardous  i^terials:  Reduction  of  Registration  Fees 

Pipeline  Safety:  Hazardous  Lk^ukl  Pipeline  Operator  Annual  Reports  ^. 

Hazardous  Materials:  Security  Requirements  for  Offerors  and  Transporters  of  Hazardous  Materials 

Hazardous  Materials:  Reviston  to  Periodto  Tire  Check  Requirement  for  Motor  Carriers  Transporting  Hazantous  Ma- 
terials   

Hazardous  Materials:  Reviston  to  Penalty  Guktelines 


Regulation 

Mentification 

Nuntoer 


2137-AC30 
2137-AC64 
2137-AC68 
2137-AC90 
2137-AD10 

2137-AD21 
2137-AD29 
2137-AD35 

2137-AD42 
2137-AD43 

2137-A044 
2137-AD48 
2137-AD53 
2137-AD59 
2137-AD67 

2137-A069 
2137-AD71 


♦  OOT-designated  significant  regulation 
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DOT 


Research  and  Special  Programs  Administratior>— Long-Temi  Actions 


2432 
2433 
2434 
2435 
2436 


PipeSne  Safety:  Passage  of  Internal  Inspection  Devices 

♦Safeguarding  Food  From  Contamination  During  Transportation 

Hazardous  Materials:  Cargo  Tanit  Rollover  Requirements  

Hazardous  Matenals:  Adoption  of  Latest  IAEA  and  CWier  Miscellaneous  Revisions  and  Clarifications 
Hazardous  Materials:  Revision  of  tfie  Requirements  for  Hazardous  Waste  Manifests  


Regulation 

Identification 

Number 


2137-AB71 
2137-ACOO 
2137-AD34 
2137-AD40 
2137-AD50 


♦  DOT-designated  significant  regulation 

Research  and  Special  Programs  Administration — Completed  Actions 


2437 
2438 
2439 
2440 
2441 
2442 
2443 

2444 

2445 
2446 
2447 
2448" 
2449 
2450 
2451 


♦Hazardous  Materials:  Requirements  for  Cylinder^ 

DOT  SAL  Aluminum  Cylinders;  Safety  Problems  

♦Hazardous  Materials:  Revisions  to  Standards  for  Infectious  Substances  and  Genetically  Modified  Microorganisnis 

Hazardous  Materials:  Revised  and  Clarified  Hazardous  Utetenals  Safety  Rulemaking  and  Program  Procedures 

Pipeline  Safety:  Enforcement  Procedures  

Pipeline  Safety:  Pressure  Testing  Older  Pipelines  in  Terminals  

Hannonization  With  United  Nations  Recommendations,  International  Maritime  Dangerous  Goods  Code,  and  Inter- 
national Civil  Aviation  Organization's  Technical  Instructions 

Pipeline  Safety  Pipeline  Integrity  Management  in  High-Consequence  Areas  (Hazardous  Liquid  Operators  With 
Less  Than  500  Miles  of  Pipeline)  

Hazardous  Materials:  Requirements  for  Maintenance,  Requalification,  and  Repair  of  DOT  Specification  Cylinders 

Pipeline  Safety:  Integrity  Management  Communication  

Pipeline  Safety:  Controlling  Corrosion  on  Gas  Pipelines 

Pipeline  Safety:  High  Consequence  Areas  for  Gas  Transmission  Operators 

Hazardous  Materials:  Hazardous  Substances— Additions,  Revisions  and  Deletions  

Hazardous  Materials:  Minor  Editorial  Corrections  and  Clarifications- 

Hazardous  Materials:  Miscellaneous  Revisions  to  the  Registration  Requirements 


Regulation 

Identification 

Number 


2137 
2137 
2137 
2137 
2137 
2137 


AA92 
AB51 
AD13 
AD20 
AD22 
AD26 


2137-AD41 


2137- 
2137 
2137 
2137 
2137 
2137 
2137 
2137 


AD49 
AD58 
AD62 
AD63 
AD64 
AD65 
AD72 
■AD74 


♦  DOT-designated  significant  regulation 


Maritime  Administration — Proposed  Rule  Stage 


♦  DOT-designated  significant  regulation 


Maritime  Administration — Final  Rule  Stage 


Sequence 
Number 


2453 


TiMs 


Requirements  To  Docunwnt  US  -Flag  Fishing  Industry  Vessels  of  100  Feet  or  Greater  in  Registered  Length  and 
To  Hold  Preferred  Mortgage  on  Such  Vessels  


Regulation 

Identification 

Number 


2133-AB46 


Maritime  Administration — Completed  Actions 


Amendment  of  MARAD's  Regulations  Establishing  and  Administering 
of  Merchant  Marine  Act,  1936,  as  Amended  


Funds  Authorized  by  Section  1109 


Regulation 

Identification 

Number 


2133-AB47 
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DOT 


Bureau  of  Transportation  Statistics— Prerule  Stage 


Regulation 

Identification 

Number 


Bureau  of  Transportation  Statistics— Final  Rule  Stage 


Regulation 

ktofimication 

Number 


♦  DOT-designated  significant  regulation 

Bureau  of  Transportation  Statistics— Completed  Actions 


Sequeiice 
Number 


2457 
2458 


TWe 


Amendment  to  Definitions  of  Revenue  and  Nonrevenue  Passengers 

Air  Camer  Traffic  and  Capacity  Data  by  Nonstop  Segment  and  On-Right  Mar1(et 


Regulation 

Ideritification 

Number 


2139-AA07 
2139-AA08 


Department  of  Transportation  (DOT) 
Office  of  the  Secretary  (GST) 


Proposed  Rule  Stage 


1916.  -^COMPUTER  RESERVATIONS 
SYSTEM  REGULATIONS 
COMPREHENSIVE  REVIEW 

Regulatory  Plan:  This  entry  is  Seq.  No. 
102  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2105-AC65 

1917.  -I-AVIAT10N  DATA 
REQUIREMENTS  REVIEW  AND 
MODERNIZATION  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  49  USC  40101;  49 
use  41101;  49  USC  41708;  49  USC 
41709;  49  USC  41301;  49  USC  41501; 
49  USC  41701 

CFR  Citation:  14  CFR  241;  14  CFR  250; 
14  CFR  298;  14  CFR  374a;  14  CFR  234 

None 


Abstract  The  Department  is 
undertaking  an  aviation  data 
requirements  review  and  modernization 
program.  The  review  is  designed  to 
harmonize  the  Department's  aviation 
data  systems  with  current  regulatory 
and  statutory  needs;  improve  the 
quality  of  the  Department's  aviation 
data  bases;  and  eliminate  obsolete  data 
reporting  and  processing  systems.  The  - 
ANPRM  was  the  first  step  in  an 
outreach  program  to  review  aviation 


data  collected  by  the  I>epartment  and 
the  measures  that  should  be  taken  to 
modernize  and  improve  aviation  data 
reporting  and  processing  systems.  The 
Department  solicited  public  comments 
from  aviation  data  users  on  the  nature, 
scope,  soiut:e,  and  means  for  collecting, 
processing,  and  distributing  airline 
traffic,  fare,  and  financial  data. 
Specifically,  the  Department  invited 
comments  to  determine  whether 
existing  aviation  data  should  be 
amended,  supplemented,  or  replaced; 
whether  selected  forms  and  reports 
should  be  retained,  modified,  or 
eliminated;  whether  the  Department 
should  reqiiire  all  aviation  data  to  be 
filed  electronically;  and  how  the 
aviation  data  system  should  be 
reengineered  to  enhance  efficiency  and 
to  reduce  costs  for  both  the  Department 
and  airline  industry.  The  Department 
has  reviewed  the  comments  and  reply 
comments  and  is  in  the  process  of 
redefining  the  data  elements  and 
restructuring  the  data  reporting 
requirements  to  be  included  in  a 
NPRM.  This  action  is  significant  due 
to  substantial  public  and  industry 
interest 


DM*          FRCn* 

ANPRIM 

07/15/98  63  FR  38128 

ANPRIM  Comment 

09/14/98 

Period  End 

Repty  Comment 

ia/13«6 

Period  End 

NPRM 

06/00«)3 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affsctad:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Govsmmsnt  l.evsls  Aftactsd: 

Undetermined 

Agsncy  Contsct  Todd  Homan, 
Industry  Economist,  Department  of 
Transportation,  Office  of  the  Secretary, 
X-55,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-9605 

RIN:  2105-AC71 

1918.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  AIR  TRAVEL 

Priority:  Substantive,  Nonsignificant 

Lsgsl  Authority:  14  USC  41702;  14 
USC  41705;  14  USC  41712 

CFR  Citation:  14  CFR  382 
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74S37 


DOT— OST 


Proposed  Rule  Stage 


Legal  Deadline:  None 

AtMtracfc  The  Depaitment  is  proposing 
to  amend  its  rules  implementing  the 
Air  Carrier  Access  Act  of  1986 
concerning  requirements  for  movable 
aisle  armrests.  The  amendment  would 
clarify  the  application  of  the  movable 
armrest  requirement  to  all  classes  of 
service  in  an  aircraft.  In  addition,  in 
response  to  changed  practices  in  parts 
of  the  airline  industry,  the  Department 
is  proposing  to  require  preboarding  to 
be  made  available  for  passengers  with 
disabilities. 

Timetable: 


Action 


FR  CM* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Aftactad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  C.  Ashby. 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW.. 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC97 


1919.  •  DRUG  AND  ALCOHOL 
MANAGEMENT  INFORMATION 
SYSTEM  REPORTING 
Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  49  USC  102.  301,  322, 
5331.  20140,  31306,  45101 

CFR  Citation:  49  CFR  40 

l.egal  Deadline:  None 

AtMtract:  This  rule  proposes  to  revise 
the  management  information  system 
forms  by  standardizing  the  information 
collected  and  to  reduce  the  amount  of 
data  reported  by  transportation 
employo^.  Annual  drug  and  alcohol 
program  data  is  currently  submitted  by 
Federal  Motor  Carrier  Safety 
Administration.  Federal  Aviation 
Administration,  Federal  Transit    J 
Administration.  Federal  Railroad 
Administration,  Research  and  Special 
Programs  Administration,  and  the 
United  States  Coast  Guard. 


Fax:  202  366-3897 

Email:  |im.swart@ost.dot.gov 

RIN:  2105-AD14 

1920.  •  DBE  AIRPORT 
CO(4CESSIONAIRES  SIZE 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  200d  et  seq.; 
49-USC  47107  and  47123;  EO  12138; 
3  CFR;  1979  Comp.,  p.  393 

CFR  Citation:  49  CFR  23 

Ljegal  Deadline:  None 

AlMtract:  This  action  seeks  comment 
on  an  adjustment  to  size  standards  for 
ciurent  DBE  concessionaires. 


Action  Dale         FR  Cits 


NPRM 


UIOO/02 


Action 


FR  en* 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Jim  L  Swart,  Drug 
and  Alcohol  policy  Advisor, 
Department  of  Transportation,  Office  of 
the  Secretary,  Room  10403,  400  7th 
Street  SW.  Washington.  DC  20590 
Phone:  202  366-6369 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation.  Office  of 
the  Secretary.  400  Seventh  Street  SW., 
Washington,  DC  20590     . 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AD21 


Department  of  Transportation  (DOT) 
Office  of  the  Secretary  (OST) 


Hnal  Rule  Stage 


1921.  DIRECT  FLIGHTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  1381 

CFR  Citation:  14  CFR  399 

l.egal  Deadline:  None 

Abstract:  Donald  L.  Pevsner  petitioned 
the  CAB  to  institute  a  rulemaking 
proceeding  to  ban  use  of  the  term 
"direct  flight"  because  it  is  deceptive, 
and  to  declare  use  of  the  term  to  be 
a  prima  facie  violation  of  section  411 
of  the  Federal  Aviation  Act  of  1958. 
The  Department  is  now  considering 
what  action  to  take  in  response  to  the 
petition. 


Timetable: 


Action 


FR  CM* 


Phone:  202  366-4723 
RIN:  2105-AA73 


Final  Action 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additionai  information:  The  petition  is 
filed  in  Docket  41217. 

Agency  Contact:  Joanne  Petrie, 
Attorney,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 


1922.  USE  OF  DIRECT  RNAL 
RULEMAKING 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  49  USC  1657 

CFR  Citation:  49  CFR  5.21;  49  CFR 
5.35 

Legal  Deadline:  None 

Abstract:  The  Department  is 
considering  a  new  rulemaking 
procedure  to  expedite  the  processing  of 
noncontroversiad  changes  to  its 
regulations.  Rules  that  the  Secretary 


judges  to  be  imlikely  to  result  in  public 
comment  would  be  published  as  direct 
final  rules.  Such  direct  final  rules 
would  advise  the  public  that  ifD 
adverse  comment  is  anticipated  and 
that,  imless  written  adverse  conunent 
or  notice  of  intent  to  submit  such 
conunent  is  received  within  a  spyecified 
niunber  of  days,  the  rule  will  become 
effective  60  days  firom  the  date  of 
publication  in  the  Federal  Register. 


Action 


Date         FR  Cits 


08/04/95  60  FR  39919 
10/03/95 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Neil  Eisner,  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  Office  of  the  Secretary, 
Room  10424  Nassif  Building.  400 
Seventh  Street  SW.,  Washington,  DC 
20590 

Phone:  202  366-4723 
Fax:  202  366-9313 

RIN:  2105-ACll 

1923.  OVERBOOKING  OF  FLIGHTS: 
EUMINATION  OF  AIRPORT  NOTICE 
SIGNS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMrlty:  49  USC  401;  49  USC 
411;  49  USC  413;  49  USC  417 

CFR  CHatton:  14  CFR  250 

Legal  Deadline:  None 

Abstract:  This  action  would  eliminate 
a  consumer  notice  about  airline 
overbooking  of  flights  that  is  required 
to  appear  on  signs  at  airports,  city 
ticket  offices,  and  travel  agencies. 
However,  that  information  would  be 
available  to  consiuners  because  it  must 
accompany  every  ticket. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/03/96  61  FR  2781 8 
07/18/96 


12/00/02 

Regulatory  Flexll>illty  Analysis 
Required:  No 

Sntail  Entities  Affectad:  No 


Government  Levels  Affected:  None 

Additional  Information:  Other 
rulemakings:  RIN  2105-AA88, 
Simplified  Airline  Counter-Sign 
Notices.  RIN  2105-AC36,  Ticketless 
Travel:  Passenger  Notices,  Statement  of 
Compliance  Policy  published  4/22/97, 
62  FR  19473. 

Agency  Contact:  Tim  Kelly,  Aviation 
Consumer  Protection  Division,  Office  of 
the  General  Coimsel,  Department  of 
Transportation,  Office  of  the  Secretary, 
C-75,  400  Seventh  Street  SW., 
Washington.  DC  20590 
Phone:  202  366-5952 

RIN:2105-AC45 


1924.  FEES  AND  CHARGES  FOR 
SPECIAL  SERVICES:  REINVENTION 

Priority:  Substantive,  Nonsignificant 


Autttorlty:  49  USC  40101;  49 
USC  46101;  31  USC  9701 

CFR  Citation:  14  CFR  389 

Legal  Deadline:  None 

Abstract:  This  action  would  remove  or 
update  obsolete  provisions  and 
organizational  references,  and  adjust 
the  fee  schedule  for  certain  special 
services  related  to  aviation  economic 
proceedings  that  the  Department  makes 
available  to  the  public.  The  regulation 
has  not  been  comprehensively  updated 
since  1985  and  the  revisions  will  take 
the  form  of  a  complete  reissuance  of 
part  389. 

Timetabia: 


Action 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/21/99  64  FR  3229 
03/22/99 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  John  Miller,  Analyst, 
Planning  and  Special  Projects  Office, 
Department  of  Transportation,  Office  of 
the  Secretary,  X-60,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-4868 

RIN:  2105-AC47 


1925.  NONDISCRIMINATION  IN  AIR 
TRAVEL;  BOARDING  WHERE  LEVEL- 
ENTRY  IS  UNAVAILABLE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  49  USC  41702;  49 
USC  41705;  49  USC  41712 

CFR  Citation:  14  CFR  382 

Legal  Deadline:  None 

Abstract:  This  action  requires  air 
carriers  and  airports  to  work  jointly  to 
make  lifts  or  other  boarding  devices 
available  for  aircraft,  of  whatever  size, 
where  level-entry  loading  bridges  or 
existing  lifts  are  not  present.  This 
action  is  intended  to  facihtate  the 
boarding  of  aircraft  by  individuals  with 
disabilities.  It  amends  existing  rules 
that  implement  the  Air  Carrier  Access 
Act  of  1986  and  the  Rehabilitation  Act 
of  1973. 

THnetalila: 


Action 


Dale  FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


08/26/99  64FR46611 
11/24.'99 

01/00/03 


Regulatory  Flexibility  Analyals 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Elepartment  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC81 

1926.  -(-UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NONPROFIT 
ORGANIZATIONS 

Priority:  Other  Significant 

Legal  AuttMrity:  49  USC  322(a) 

CFR  Citation:  49  CFR  19 

Legal  Deadline:  None 

Abstract:  This  action  implements 
changes  to  OMB  Circular  A-110  that 
were  issued  by  OMB  on  October  8, 
1999,  providing  imiform  guidance  for 
administering  grants  to  institutions  of 
higher  education,  hospitals,  and  other 
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nonprofit  organizations.  The  change 
provides  guidance  on  making  data 
produced  under  awards  available  to  the 
public.  The  regulation  is  essentially  a 
word-for-word  issuance  of  the 
requirements  in  OMB  Circular  A- 110. 
An  interim  final  rule  was  issued 
because  of  the  limited  ability  to  change 
the  requirements  from  those  in  the 
circular.  We  are  awaiting  OMB 
instructions  regarding  whether  there 
will  be  any  Govemmentwide  changes 
to  the  final  rule. 

Timetable: 


Action 


FR  CM* 


Interim  Final  Rule 
Final  Action 


03/16/00  65  FR  14406 
04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW.. 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC83 


1927.  ••■AMERICANS  WITH 
DtSABIUTIES  ACT  ACCESSIBILITY 
STANDARDS 

Priority:  Other  Significant 

Legal  Autttority:  5  USC  552a 

CFR  Citation:  49  CFR  27;  49  CFR  37 

Legal  Deadline:  None 

Abstract:  The  Department  of 
Transportation  is  proposing  to  amend 
its  rules  implementing  the  Americans 
with  Disabilities  Act  (ADA)  by  adopting 
as  its  standards  revised  accessibility 
guidelines  proposed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board).  The  Access  Board  published  a 
notice  of  proposed  rulemaking  (NPRM) 
to  revise  and  update  the  accessibility 
guidelines  for  the  ADA  and  the 
Architectural  Barriers  Act  (ABA)  in  the 
November  16,  1999  issue  of  the  Federal 
Register.  This  proposed  rule  would 
adopt  the  Access  Board's  revised  and 
updated  ADA  guidelines  and  make  a 
conforming  change  to  the  Department's 
nde  implementing  the  ADA. 


Thnatabls: 


Action 


Date 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/08/00  65FR48444 
09/07/00 

01/00/03 


Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Blane  A.  Workie, 

Attorney.  Department  of 

Transportation,  Office  of  the  Secretary, 

Room  4116/C-70,  400  7th  Street  SW., 

Washington,  DC  20590 

Phone:  202  366-9342 

TDD  Phone:  202  755-7687 

Fax:  202  366-7152 

Email:  blane.workie@ost.dot.gov 

Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regidation  and 
Enforcement,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC86 


1928.  PARTICIPATION  BY 
DISADVANTAGED  BUSINESS 
ENTERPRISES  IN  DEPARTMENT  OF 
TRANSPORTATION  PROGRAMS: 
MEMORANDUM  OF  UNDERSTANDING 
WITH  SMALL  BUSINESS 
ADMINISTRATION;  UNIFORM  FORMS 
AND  OTHER  REVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-178;  112  Stat. 
107  and  113;  42  USC  2000d;  PL  102- 
581 

CFR  Citation:  49  CFR  26 

Legal  Deadline:  None 

Abstract:  This  rule  would  implement 
a  memorandum  of  understanding 
(MOU)  between  DOT  and  the  Small 
Business  Administration.  The  MOU 
would  establish  reciprocity  and 
streanUine  certification  procedures  for 
participation  in  SBA's  8(a)  Business 
Development  and  Small  Disadvantaged 
Business  program,  and  DOT's  DBE 
program.  This  document  would  provide 
a  uniform  certification  application  form 
and  a  uniform  reporting  form. 


Final  Rule  Stage 


Timetable: 


FR  Cite        Action 


Date 


FR  Cite 


05/08/01   66  FR  23208 
06/07/01 

01/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Laura  Aguilar, 

Attorney,  Department  of 

Transportation,  Office  of  the  Secretary. 

C-10,  Room  10102 

Phone:  202  366-0365 

Fax:  202  366-9170 

Email:  laura.aguilar@ost.dot.gov 

RIN:  2105-AC88 

1929.  PARTICIPATION  BY  MINORITY 
BUSINESS  ENTERPRISES  IN 
DEPARTMENT  OF  TRANSPORTATION 
RNANCIAL  ASSISTANCE 
PROGRAMS:  THRESHOLD 
REQUIREMENTS  AND  OTHER 
TECHNICAL  REVISIONS 

Priority:  Substantive,  Nonsignificant    . 

Legal  Auttwrity:  PL  105-178,  TEA-21; 
PL  102-581 

CFR  Citation:  49  CFR  26.11  (Revision); 
49  CFR  26.21  (Revision);  49  CFR  26.37 
(Revision);  49  CFR  26.45  (Revision);  49 
CFR  26.55  (Revision) 

Legal  Deadline:  None 

Abstract'  This  interim  final  rule 
changes  threshold  requirements  for 
Federal  Transit  Administration  and 
Federal  Aviation  Administration 
recipients  to  establish  DBE  programs 
and  overall  goals.  Each  August  1, 
recipients  must  submit  DBE  goals  for 
the  following  fiscal  year.  This  change 
will  reduce  burdens  on  entities 
receiving  smaller  Federal  grants.  The 
DOT  is  issuing  an  interim  final  rule  in 
order  to  reduce  the  burden,  this  fiscal 
year,  for  the  smallest  grant  recipients. 
This  document  also  makes  technical 
changes  to  49  CFR  part  26. 

Thnelable: 


Action 


Date         FR  CMa 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 


11/15/00  65  FR  68949 
11/15/00 
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Hnal  Rule  Stage 


Action 


Date 


FR  Cite 


Timetable: 


Interim  Final  Rule         01/02/01 

Comment  Period 

End 
Final  Action  01/00/03 

Regulatory  Flexibility  Analysis 
Recpjired:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Laura  Aguilar, 

Attorney,  Department  of 

Transportation,  Office  of  the  Secretary, 

C-10,  Room  10102 

Phone:  202  366-0365 

Fax:  202  366-9170 

Email:  laura.aguilar^st.dot.gov 

RIN:  2105-AC89 

1930.  PARTICIPATION  BY 
DISADVANTAGED  BUSINESS 
ENTERPRISES  IN  DEPARTMENT  OF 
TRANSPORTATION  PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  324;  42  USC 
2000d  et  seq;  49  USC  1611,  47107, 
47113.  47123;  EO  12138;  3  CFR  1951 
comp.,  p;  393,  sec  1101  (b);  ... 

CFR  Citation:  49  CFR  2a.  subpart  G 

Legal  Deadline:  Final.  Statutory,  June 
30.  1993. 

Abstract:  In  May  1997.  the  Department 
issued  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  to 
revise  its  disadvantaged  business 
enterprise  (DBE)  regulation.  The 
SNPRM  included  proposals  for  revising 
the  airport  concessions  portion  of  the 
DBE  program.  When  the  Department,  in 
February  1999,  issued  a  final  rule  based 
on  the  SNPRM.  we  did  not  publish  a 
final  version  of  the  airport  concessions 
proposal. 

This  SNPRM  seeks  comments  on  an 
airport  concessions  subpart  to  part  26 
that  takes  into  account  comments  on 
the  May  1997  SNPRM.  adapts 
provisions  of  the  rest  of  part  26  to  the 
concessions  context,  and  proposes 
options  for  provisions  afiecting  car 
rental  operations  at  airports.  These 
options  are  based  in  part  on  a  recent 
memorandum  of  understanding 
between  the  American  Car  Rental 
Association  and  the  Airport  Minority 
Advisory  Council  making 
recommendations  to  the  Department  on 
this  aspect  of  the  rulemaking.  This 
SNPRM  was  inadvertently  published 
under  RIN  2105-AB92. 


Action 


FR  Cite 


09/06/00  65FR54454 
10/23/00 


SNPRM 
SNPRM  Comment 

Period  End 
Final  Action  12/00/02 

Regulatory  Flexibiiity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  State, 
Local 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC91 

1931.  NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794;  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  49  CFR  21;  49  CFR  27 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  to  amend 
DOT'S  regulations  implementing  Title 
VI  of  the  Civil  Rights  Act  of  1964  (Title 
VI),  Section  504  of  the  Rehabilitation 
Act  of  1972  (Section  504).  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988.  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  Title  VI  and  added  a 
definition  of  "program  or  activity"  to 
Section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 
designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 
activities  under  these  statutes.  The 
promulgation  of  this  proposed 
regulation  incorporates  the  CRRA's 
definition  of  "program  or  activity"  and 
"program"  into  Tide  VI,  Section  504, 
and  the  Age  Discrimination  Act 
regulations.  This  proposed  regulation 
also  promotes  consistency  and 
enforceability  of  these  statutes.  This  is 


■a  joint  notice  of  proposed  rulemaking 
with  other  Federal  agencies. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Final  /Action  Effective 


12/06/00  65  FR  76460 
01/05/01 

12/00/02 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 

Agency  Contact:  Blane  A.  Workie, 

Attorney,  Department  of 

Transportation.  Office  of  the  Secretary. 

Room  4116/C-70.  400  7th  Sti«et  SW., 

Washington,  DC  20590 

Phone:  202  366-9342 

TDD  Phone:  202  755-7687 

Fax:  202  366-7152 

Email:  blane.woride®ost.dot.gov 

Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation.  Office  of  the  Secretary. 
400  Seventh  Street  SW..  Washington, 
DC  20590 

Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC96 

1932.  OVER-THE-ROAD  BUSES: 
EXTENSION  OF  DUE  DATE  FOR 
INFORMATION  COLLECTION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  12101  to 
12213;  49  USC  322 

CFR  Citation:  49  CFR  37 

Legal  Deadline:  None 

Abstract:  The  Department  of 
Transportation  is  amending  its 
Americans  with  Disabilities  Act 
regulations  concerning  accessibility  of 
over-the-road  buses  with  respect  to 
information  collection  requirements  by 
postponing  the  requirement  for  bus 
companies  to  submit  information 
reporting  ridership  on  accessible  fixed 
route  service  and  the  acquisition  of 
buses  and  designating  of  the  Federal 
Motor  Carrier  Safety  Administration  as 
the  recipient  of  the  data. 
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Rnal  Rule  Stage 


Action 


FR  CM* 


Interim  Rnal  Rule 
Final  Action 


02/06/01   66  FR  10968 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Blane  A.  Workie. 

Attorney,  Department  of 

Transportation,  Office  of  the  Secretary, 

Room  4116/C-70,  400  7th  Street  SW., 

Washington.  DC  20590 

Phone:  202  366-9342 

TDD  Phone:  202  755-7687 

Fax:  202  366-7152 

Email:  blane.workie@ost.dot.gov 

RIN:  2105-AC98 

1933.  STANDARD  TIME  ZONE 
BOUNDARY  IN  THE  STATE  OF  NORTH 
DAKOTA:  MORTON  COUNTY 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  15  USC  260  to  267 

CFR  Citation:  49  CFR  71 

Legal  Deadline:  None 

Abstract:  This  rule  would  relocate 
Morton  County,  ND,  from  mountain 
time  to  central  time.  This  proposal  is 
based  on  a  request  from  the  Chairman 
of  the  Board  of  County  Conmiissioners 
for  Morton  County,  ND. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/03/01    66  FR  40666 
09/17/01 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joanne  Pethe, 
Attorney,  Department  of 


Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW..  Washington, 
DC  20590 
Phone:  202  366-4723 

RIN:  2105-AD03 

1934.  REPORTING  REQUIREMENT 
FOR  AIR  CARRIERS  REGARDING 
DISABILITY-RELATED  COMPLAINTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  41702:  49 
USC  41705 

CFR  Citation:  49  CFR  382 

Legal  Deadline:  Other,  Statutory, 
Implementation  of  Plan  Required  by  PL 
106-181,  sec  707. 

Abstract:  The  Office  of  the  Secretary 
will  propose  in  the  NPRM  a  reporting 
requirement  for  air  carriers  to 
periodically  file  information  with  DOT 
regarding  disability-related  complaints 
they  receive.  The  NPRM  will  include 
detailed  categories  for  the  reporting 
which  will  be  of  use  to  DOT,  disabled 
air  travefers,  and  Congress.  DOT  will 
report  to  Congress  each  year  on  the 
results  of  the  review  as  required  by  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century. 

Timetable: 


Action 


Dirta  FR  Cite 


NPRM  02/14/02  67  FR  6892 

Extension  of  Comment  04/10/02  67  FR  17308 

Period 
NPRM  Comment  04/15/02 

Period  End 
2nd  Comnrient  Period    06/01/02 

End 
Final  Rule  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Blane  A.  Workie, 
Attorney,  Department  of 
Transportation,  Office  of  the  Secretary, 


Room  4116/C-70,  400  7th  Street  SW., 

Washington,  DC  20590 

Phone:  202  366-9342 

TDD  Phone:  202  755-7687 

Fax:  202  366-7152 

Email:  blane.workie®ost.dot.gov 

RIN:  2105-AD04 

1935.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  PROGRAMS 
AND  ACTIVITIES  RECEIVING  OR 
BENEFITING  FROM  FEDERAL 
HNANOAL  ASSISTANCE; 
TRANSPORTATION  SERVICES  FOR 
INDIVIDUALS  WITH  DtSABILITIES 
(ADA) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  16(a);  49  USC 
16  (d);  49  USC  142;  42  USC  12101- 
12213;  47  USC  225;  49  USC  322;  ... 

CFR  Citation:  44  CFR  27;  44  CFR  37 

Legal  Deadline:  None 

Abstract:  This  rule  would  create  a 
procedure  within  the  Department  to 
improve  coordination  of  guidance  and 
interpretations  related  to  disability 
issues. 

Timetable: 


Action 


FR  Cite 


Rnal  Rule  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AD05 


Departnoent  of  Transportation  (DOT) 
Office  of  the  Secretary  (OST) 


Long-Term  Actions 


1936.  POLICY  STATEMENT  ON 
AiRUNE  PREEMPTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  41713 

CFR  Citation:  14  CFR  399 

i:  None 


Abstract  The  Civil  Aeronautics  Board 
in  1979  issued  an  interim  Policy 
Statement  on  preemption.  It  discusses 
the  policy  of  the  Department  with 
respect  to  three  areas  in  which  State 
law  has  been  preempted  by  the  Airline 
Deregulation  Act  of  1978:  regidation  of 


commuter  air  carriers  and  air  taxis,  the 
rights  of  airport  proprietors,  and 
general  State  authority  as  it  directly  or 
indirectiy  affects  air  transportation 
competition.  The  Supreme  Court  has 
classified  that  section  105  of  the  ADA 
preempts  even  indirect  State  regulation 
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DOT— OST 


Long-Term  Actions 


that  "has  a  connection  with  or 
reference  to"  airline  rates,  routes,  or 
services,  but  does  not  preempt  State 
contract  law  with  respect  to 
interpretation  and  enforcement  of 
agreements  volimtarily  entered  into  by 
air  carriers.  Other  courts  continue  to 
issue  decisions  applying  this  provision 
to  a  multitude  of  different 
circumstances.  The  Department 
believes  that  this  process  of  exploring 
the  interpretation  of  section  105  will 
continue,  and  is  considering  the 
admissibility  of  terminating  this 
proceeding. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule         02/15/79  44  FR  9948 
Interim  Final  Rule         04/1 6/79 

Comment  Period 

End 
Next  /Vction  Undetemilned 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local.  Federal 

Additional  Information:  PSDR-56, 
Docket  34684  The  1995  decision  issued 
by  the  Supreme  Court  is  American 
Airlines  v.  Wolens  (S.  Ct.  No.  93-1286). 

Agency  Contact:  Paul  Smith,  Attorney, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-9285 

RIN:  2105-AA46 

1937.  ♦STATEMENT  OF 
ENFORCEMENT  POLICY  ON 
REBATING 

Priority:  Other  Significant 

Legal  Authority:  5  USC  601;  49  USC 
1301  to  1302;  49  USC  1305;  49  USC 
1324(a);  49  USC  1371  to  1379;  49  USC 
1381  to  1382;  49  USC  1384;  49  USC 
1386;  49  USC  1461;  49  USC  1481  to 
1482;  49  USC  1502;  49  USC  1504 

CFR  Citation:  14  CFR  399.80;  14  CFR 

399.85 

Legal  Deedllne:  None 

Abstract:  Airlines  are  required  by  49 
USC  §41510,  formerly  section  403  of 
the  Federal  Aviation  Act,  to  file  taiiSs 
with  the  Department  that  state  their 
passenger  fares,  cargo  rates,  and 
associated  charges  in  foreign  air 
transportation.  On  October  21,  1988, 


the  Department  issued  an  NPRM  (53  FR 
41353)  in  response  to  concerns  raised 
by  travel  agents  concerning  rebating  of 
international  airline  prices.  The  NPRM 
proposed  to  establish  an  enforcement 
policy  concerning  the  rebating  of 
international  airline  prices,  as  a  policy 
statement,  in  the  regulations  on 
aviation  proceeding.  Since  publication 
of  the  NPRM,  many  conditions  in  the 
airline  industry  related  to  rebating  have 
changed.  For  example,  the  United 
States  has  increasingly  negotiated  with 
success  for  liberal  pricing  regimes  in 
our  bilateral  agreements  with  foreign 
nations.  Therefore,  the  Department 
believes  that  the  proposed  enforcement 
policy,  is  no  longer  necessary  and  is 
withdrawing  the  1988  NPRM. 

Timetable: 


Action 


Dele         FR  Cite 


10/21/88  53  FR  41353 
12/20/88 

02/03/89  54  FR  5497 

02/10/89  54  FR  6475 
02/21/89 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Extended 
Correction 
Extended  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Betsy  Wolf,  Senior 
Trial  Attorney,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
Office  of  the  Secretary,  400  Seventh 
Stiwet  SW.,  Washington,  DC  20590 
Phone:  202  366-9349 

RIN:  2105-AB39 


1938.  ^ACCESSIBILITY  OF 
PASSENGER  VESSELS  TO 
INDIVIDUALS  WITH  DISABIUTIES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  12101  et  seq; 
PL  101-336,  Americans  with 
Disabilities  Act 

CFR  Citation:  49  CFR  37 

Legal  Deedllne:  None 

Abstract:  The  Department's  Americans 
with  Disabilities  Act  (ADA)  final  rule, 
published  September  6,  1991  (56  FR 
45584),  reserved  portions  of  the  rule 
concerning  passenger  vessels.  The  ADA 
covers  passenger  vessels,  but  issuing 
accessibility  requirements  for  vessels 
involves  complex  issues  unlike  those 


affecting  land  transportation.  This 
action  will  address  these  issues  and 
propose  feasible  requirements  to  make 
passenger  vessels  accessible  to,  and 
usable  by,  individuals  with  disabilities. 
DOT  is  participating  in  an  ongoing 
advisory  committee  effort  convened  by 
the  Access  Board  to  study  passenger 
vessel  accessibility  issues.  September 
and  November  1998  meetings  were 
held.  This  rulemaking  is  considered 
significant  because  of  substantial  public 
and  congressional  interest. 
Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Alfacled:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regidation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AB87 

1939.  USE  OF  OXYGEN  BY  AIR 
CARRIER  PASSENGERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  41705 

CFR  Citation:  14  CFR  382 

Legal  Deadline:  None 

Abstract:  The  Department  is 
considering  the  use  of  regulatory 
negotiation  to  seek  consensus  among 
air  carriers,  consumers,  airports, 
equipment  manufacturers,  oxygen 
suppliers,  and  safety  regulators 
concerning  the  use  of  oxygen  by 
passengers  on  air  carriers  when 
individuals  need  special  private 
supplies.  The  need  for  action  stems 
from  a  current  situation  where  not  all 
carriers  allow  passengers  to  bring  their 
own  oxygen  aboard.  Issues  involve 
conformance  with  RSPA  and  FAA 
hazardous  materials  rules  and  the 
question  of  providing  oxygen  during 
long  layovers.  The  Department  is 
considering  whether  to  begin  a 
regulatory  negotiation. 

Timetable:  Next  Action  Ufadetermined 
Regulatory  Flexibility  Analysis 
Required:  No 
Small  Entities  Affected:  No 
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Gowmment  Levels  Affected:  None 

Agency  Contact:  Robert  C.  Ashby. 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary.  400  Seventh  Street  SW.. 
Washington.  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC29 

1940.  -^DOMESTIC  PASSENGER 
MANIFEST  INFORMATION 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 
affect  the  private  sector  under  PL  104- 
4. 

Legal  Authority:  49  USC  40101;  49 
USC  40113  to  40114;  49  USC  41702; 
49  USC  41708  to  41709:  49  USC  41711; 
49  USC  46301;  49  USC  46310;  49  USC 
46316 

CFR  Citation:  14  CFR  243 

Legal  Deadline:  None 

AtMtract:  This  notice  requested 
comments  concerning  operational  and 
cost  issues  related  to  U.S.  air  carriers 
collecting  information  such  as  full 
name,  date  of  birth  and/or  social 
security  number,  emergency  contact 
and  telephone  number  from  passengers 
traveling  on  flights  within  the  United 
States.  This  notice  was  issued  on  the 
Department's  initiative  in  response  to 
difficulties  with  notification  in  the 
aftermath  of  domestic  aviation  disasters 
and  to  comply  with  a  reconunendation 
contained  in  the  initial  report  of  the 
White  House  Commission  on  Aviation 
Safety  and  Security  (1996)  that  urged 
the  I>epartment  to  explore  immediately 
the  costs  and  effects  of  a 
comprehensive  passenger  manifest 
requirement  on  the  domestic  aviation 
system.  DOT  will  review  the 
implementation  of  the  international 
passenger  manifest  requirements  (RIN 
2105-AB78,  2/18/98,  63  FR  8258)  as  it 
determines  how  to  proceed  with  this 
rulemaking. 

TImetabIa: 


Action 


Dais  FR  CH* 


ANPRM 
ANPRlwl  Comment 

Period  End 
Comment  Period 

Reopened 


03/13/97  .62  FR  11789 
05/12/97 

05/30/97  62  FR  29313 


Action 


Dsis  FR  Cite 


Comment  Period  End    06/20/97 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Bemestine  Allen, 
Director,  Office  of  International 
Transportation  and  Trade,  Department 
of  Transportation,  Office  of  the 
Secretary,  X-20,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-4368 

BIN:  2105-AC62 


1941.  ELECTRONIC  RUNG  OPTION  IN 
DOT  PROCEEDINGS 

Priority:  Info./Admin./Other 

Legal  Auttwrity:  49  USC  322;  49  USC 
1655;  49  USC  1657;  45  USC  431 

CFR  Citation:  14  CFR  11 

l.egal  Deadline:  None 

AtMtract:  This  action  amends  existing 
rules,  where  necessary,  to  allow 
electronic  filing  in  all  EXDT  proceedings 
as  an  alternative  to  filing  hard  copy. 
The  electronic  filing  option  will  help 
us  serve  the  public  more  quickly  and 
efficiently  and  will  enable  the  public 
to  participate  more  easily  in  DOT 
proceedings.  This  rulemaking  addresses 
only  the  procedures  for  filing 
electronically,  not  technical  issues  such 
as  media,  word-processing  formats,  and 
mechanisms  for  payment  of  filing  fees. 

Timetable: 


Action 


Dale  FR  Cite 


Notice  Requesting        05/26/98  63FR28545 

Comment 
Comment  Period  End    07/27/98 
Next  Action  Undetermined 

Regulatory  Flexibiiity  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 

Government  Levels  Affected:  None 

Addltional  information:  This  is  a 
procedural  change  that  presents  no 
substantive  issue  that  we  could 
reasonably  expect  to  produce  further 
meaningful  comment.  It  also  will 
relieve  a  restriction.  Therefore,  good 
cause  exists  to  publish  this  rule 
without  prior  formal  notice  and 
comments. 

Agency  Contact:  Charlotte  Boeck, 
Administrative  Officer,  Office  of  the 


General  Counsel,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington. 
DC  20015 
Phone:  202  366-4713 

RIN:  2105-AC79 

1942.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
GRANTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  PL  103-355;  EO  11738; 
EO  12549;  EO  12689 

CFR  Citation:  49  CFR  29;  49  CFR  32 

Legal  Deadline:  None 

Abstract:  This  action  would  provide 
DOT-specific  amendments  for  a 
uniform  Govemmentwide  rule  on 
debarment  and  suspension 
(nonprocurement)  and  drug-&«e 
workplace. 

Timetable: 


Action 


Dale         FR  Cite 


01/23/02  67  FR  3266 
03/25A)2 


NPRM 

NPRM  Comment 

Penod  End 
Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ladd  Hakes, 

Department  of  Transportation,  Office  of 

the  Secretary,  Office  of  the  Senior 

Executive  (M-62),  400  Seventh  Street, 

SW,  Washington,  DC  20590 

Phone:  202  366-4268 

Email:  ladd.hakes@ost.dot.gov 

RIN:  2105-ADOl 

1943.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENTy 
GOVERNMETfTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(RNANCUL  ASSISTANCE) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  11738;  EO  12689; 
EO  12549;  PL  103-355;  PL  108;  31  USC 
6101 

CFR  Citation:  49  CFR  29;  49  CFR  32 

Legal  Deadline:  None 

Abstract  Executive  Orders  12549  and 
12689  established  a  Govemmentvnde 


DOT— OST 


Long-Term  Actions 


system  for  nonprocurement  suspension 
and  debarment.  All  Federal 
departments  and  major  agencies 
codified  these  requirements  as  part  of 
a  common  rule.  DOT  is  )oining  34  other 
departments  and  major  agencies  to 
update  those  requirements.  Part  one  of 
this  action  is  separating  the  drug-free 
workplace  provisions  from  the  existing 
common  rule  and  placing  them  in  a 
separate  part. 


Timalabia: 


Action 


FR  CM* 


HPPM 

NPRM  Comment 

Period  End 
Next  /Action  UndetermirYed 


01/23/02  67  FR  3266 
03/25/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Afftetad:  No 


Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Ladd  Hakes, 

Department  of  Transportation,  Office  of 

the  Secretary,  Office  of  the  Senior 

Executive  (M-62),  400  Seventh  Street, 

SW,  Washington,  DC  20590 

Phone:  202  366-4268 

Email:  ladd.hakesdost.dotgov 

RIN:  2105-AD07 


Departnwnt  of  Transportation  (DOT) 
Office  of  the  Secretary  (OST) 


Completed  Actions 


1944.  -HNRECT  AIR  CARRIER 
RESPONSIBILITY  FOR  RETURNING 
STRANDED  CHARTER  PASSENGERS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  1324;  49  USC 
1371 

CFR  Citation:  14  CFR  207;  14  CFR  208 

Legal  Deadline:  None 

Abstract:  This  action  proposed  to  make 
direct  air  carriers  responsible  for 
returning  charter  passengers  stranded 
by  strikes  or  other  service  interruptions, 
by  eliminating  the  force  majeure' dause 
firom  charter  contracts.  However,  the 
CAB  subsequently  issued  an 
interjwetive  rule  (ER-1387,  49  FR 
33436)  which  was  affirmed  in  court 
(Arrow  Air,  hic.  v.  Dole,  784  F2d  1118 
(1986))  Therefore,  this  action  is  now 
moot;  the  NPRM  has  been  withdrawn. 


Action 


FR  CM* 


NPRfyi 

NPRM  Comment 

Period  End 
Reply  Comment 

Period  End 
Witt)drawn 


07/11/80  45  FR  4681 2 
09/25/80 


10/10/80 

10/03/02  67  FR  61996 

Regulatory  Flextt>lllty  Analysis 
Required:  No 

SmaU  Entmes  Afladad:  No 

Government  Lavela  Affectad:  None 

AddMonallnfonnatlon:  EDR  4G5, 
Docket  37169. 

Agency  Contactr  Joanne  Petrie. 
Attorney,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington. 
DC  20590 
Phone:  202  366-4723 

RIN:  2105-AA40 


1945.  AIR  TRAVELERS:  AGE. 
DISCRIMINATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6102 

CFR  Citation:  14  CFR  376 

i:  None 


Abstract:  This  rulemaking  action  was 
initiated  by  the  Civil  Aeronautics  Board 
to  implement  the  Age  Discrimination 
Act  of  1975.  A  draft  final  rule  was 
submitted  to  HHS,  as  required  by  that 
Act,  and  was  approved.  However,  in 
view  of  current  airline  practices  with 
respect  to  travel  by  the  elderly,  and  tite 
absence  of  complaints  of  discrimination 
based  on  age,  there  no  longer  appears 
to  be  a  need  for  further  rulemaking 
action,  and  the  NPRM  has  been 
withdrawn. 


Dale         FRCae 


NPRM  09/26/79  44FR55383 

Final  Action  Adopted  04/10iW 

t>y  the  Board 

HHS  Approved  Final  07/13/84 

Rule  WWi  Changes 

Withdrawn  ^0m3m2  67  FR 61996 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Government  Levels  Affadsd:  None 

AddMonal  mformatton:  SPDR-74, 
Docket  36639. 

Agency  Contact  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AA45 


1946.  DIVERSION  OF  FUGHTS  WITHIN 
A  METROPOLTTAN  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  1301;  49  USC 
1302;  49  USC  1305;  49  USC  1324;  49 
USC  1371;  49  USC  1375;  49  USC  1377 
to  1379;  49  USC  1381;  49  USC  1382; 
49  USC  1386;  49  USC  1461;  49  USC 
1481;  49  use  1482;  49  USC  1502;  49 
USC  1504;  PL  96-354;  5  USC  601 

CFR  Citation:  14  CFR  253;  14  CFR  399 

Legal  Deadline:  None 

Abstract:  The  CAB  proposed  to  amend 
its  rules  requiring  notice  of  contract 
terms  for  domestic  travel  to  require  that 
actual  notice  be  given  to  passengers  of 
terms  absolving  carriers  from  any 
responsibility  to  transport  a  passenger 
to  die  destination  named  on  the  ticket, 
or  to  reimburse  the  passenger  for 
expenses  in  reaching  the  airport  noted 
on  the  ticket  when  a  flight  is  diverted 
to  another  airport  in  the  same 
metropolitan  area.  Aheroatively,  the 
Board  proposed  to  declare  it  to  be  an 
unfair  and  deceptive  piractice  to  divert 
a  passenger  without  arranging  and 
paying  for  alternate  transportation  to 
the  destination  airport  named  on  the 
passenger's  ticket.  The  Board 
considered  a  final  rule  but  did  not 
decide  what  action  to  take.  DOT  is 
withdrawing  the  NPRM  as  unnecessary 
since  it  appears  that  carrims  no  longer 
have  the  policies  that  promoted  the 
CAB's  conc^n. 


FR  CH* 


NPPM 

NPRIM  Comment 

Period  End 
Withdrawn 

Regulatory  Flexibility  Anatysia 
Required:  No 


091^23/83  48FR43343 
11/07/83 

10/03/02  67  FR  61996 
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Small  Entities  AffM:ted:  No 

Gk>vemment  Levels  Affected:  None 

Additional  Infonnatlon:  Docket  41683, 
EDR  468/PSDR-81. 

Agency  Contact:  Joanne  Petrie. 
Attoraey,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4723 

RIN:  2105-AA78 

1947.  SIMPURED  AVIATION 
EXEMPTION  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  1371: 49  USC 
1372;  49  USC  1386 

CFR  Citation:  14  CFR  302;  14  CFR  389; 
14  CFR  399 

Legal  Deadline:  None 

Abstract:  A  Civil  Aeronautics  Board 
rulemaking  proposed  to  revise  and 
simplify  the  requirements  emd 
procedures  for  applying  for  exemptions 
under  section  416(b)  of  the  Federal 
Aviation  Act.  This  action  has  become 
unnecessary  since  the  Department 
included  most  of  its  provisions  in  its 
rule  transferring  the  CAB's  rules  to 
DOT.  Therefore,  the  NPRM  has  been 
withdrawn. 

TImetalsIa: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
WiltHJrawn 


10/05/84  49  FR  39337 

12/04/84 


10/03/02  67  FR  61996 

Regulatory  Flexibility  Analysis 
Required:  Nn 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  PDR-88/ODR- 
27/PSDR-83. 

Agency  Contact:  Joanne  Petrie. 
Attorney,  Department  of 
Transportation.  Office  of  the  Secretary. 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4723 

RIN:  2105-AA82 

1948.  BAGGAGE  LIABILITY  NOTICES 
IN  INTERNATIONAL  AIR 
TRANSPORTATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  1302:  49  USC 
1324;  49  USC  1371  to  1374;  49  USC 


1381;  49  USC  1386;  49  USC  1481  to 
1482 

CFR  Citation:  14  CFR  221 

Legal  Deadline:  None 

AlMtract:  In  response  to  a  petition  by 
Mr.  Howard  Boros,  the  CAB  proposed 
to  amend  the  baggage  liability  notices 
provided  to  passengers  in  foreign  air 
travel.  The  NPRM  proposed  to 
eliminate  the  disclaimer  of  liability  for 
fragile  and  perishable  items  because 
that  notice  is  false  and  misleading. 
Because  of  the  amount  of  time  that  has 
elapsed  since  the  proposal  was  issued, 
the  Department  is  withdrawing  it. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Withdrawn 


12/18/84  49  FR  491 11 
03/1 9«5 


10/03/02  67  FR  61996 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Docket  41690; 
EDR-477. 

Agency  Contact:  )oaime  Petrie, 
Attorney,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4723 

RIN:  2105-AA84 

1949.  SiiyiPUHED  AIRUNE  COUNTER- 
SIGN NOTICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  1301;  49  USC 
1302;  49  USC  1324;  49  USC  1371  to 
1374:  49  USC  1381:  49  USC  1386;  49 
USC  1481;  49  USC  1482 

CFR  Citation:  14  CFR  221: 14  CFR  250: 
14  CFR  256 

Legal  Deadline:  None 

AtMtract:  The  American  Association  of 
Airport  Executives,  the  Airport 
Operators  Council  International,  and 
the  Air  Transport  Association  of 
America  petitioned  the  CAB  to  simplify 
its  counter-sign  requirements. 
Presently,  airlines  are  required  to 
display  four  different  consumer 
protection  notices  on  their  ticket 
counters.  The  petitioners  alleged  that 
the  current  notices  are  hard  to  read 
and,  therefore,  do  not  provide  much 


notice  to  passengers.  They  proposed 
replacing  the  four  notices  with  one 
simplified  counter  sign.  A  CAB  NPRM 
proposed  a  number  of  alternatives,  such 
as  a  long  and/ or  short  notice,  where 
the  notices  would  be  required  to  be 
posted,  and  whether  a  smoking  notice 
should  be  included.  DOT  decided  not 
to  act  on  these  counter  signs  separately, 
but  rather  to  consider  whether  there 
should  be  a  comprehensive  re- 
examination of  all  forms  of  notice  to 
passengers,  including  notices  on 
tickets.  This  NPRM  has  been 
withdrawn. 

Timetable: 


Action 


FR  Cite 


08/01/84  49  FR  30742 
09/17/84 

10^02/84 

10/03/02  67  FR  61996 


NPRM 

NPRM  Comment 

Penod  End 
Reply  Comment 

Period  End 
WittKlrawn 

Regulatory  FlexHsility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Docket  41971; 
EDR-474 

Agency  Contact:  Joanne  Petrie, 
Attorney,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington, 
ex:  20590 
Phone:  202  366-4723 

RIN:  2105-AA88 


1950.  +PRICE  ADVERTISING 

Priority:  Other  Significant 

Legal  Authority:  49  USC  1371;  49  USC 
1381 

CFR  Citation:  14  CFR  380;  14  CFR  399 

Legal  Deadline:  None 

Abstract:  The  Department  proposed  in 
1989  to  amend  its  rule  and  policy 
statement  with  respect  to  air 
transportation  price  advertising.  This 
riilemaking  is  significant  because  of 
substantial  public  interest.  Because  of 
the  amount  of  time  that  has  elapsed 
since  the  proposal  was  issued,  the 
Department  has  withdrawn  it. 

Timetalaie: 


Action 


OMs  FR  Cite 


NPRM 

NPRM  Extended 
Comment  Period 


07/26/89  54  FR  31052 
08/23/89  54FR35005 


Action 


Date 


FR  Cite 


NPRM  Comment 

Period  End 
NPRM  Comment 
-^     Period  End 
WittKlrawn 


08/25/89 


10/03/02  67  FR  61996 

Regulatory  Flexblllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  }oanne  Petrie, 
Attorney,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington. 
DC  20590 
Phone:  202  366-4723 

RIN:  2105-AB50 

1951.  -^PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG-TESTING  PROGRAMS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  lOi;  49  USC 

102;  49  USC  301;  49  USC  302;  49  USC 

322 

CFR  Citation:  49  CFR  40 

Legal  Deadline:  None 

Abstract:  The  NPRM  in  1990 
concerned  the  question  of  to  whom 
reports  of  negative  drug  test  results  may 
be  sent.  It  will  be  formally  withdrawn 
when  the  Department  issues  an  NPRM 
under  RIN  2105-AC49,  Update  of  Drug 
and  Alcohol  Procedvu^  Rides.  This 
action  is  significant  because  of 
substantial  public  and  congressional 
interest,  and  multimodal  impact. 

Tlmetat>ie: 


Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby®ost.dot.gov 

RIN:  2105-AB71 

1952.  ♦TRANSPORTATION  FOR 
INDIVIDUALS  WITH  DtSABILITlES 
(ACCESSIBILITY  GUIDEUNES) 

Priority:  Other  Sigiuficant 

Legal  Authority:  5  USC  552a 

CFR  Citation:  49  CFR  27;  49  CFR  37 

Legal  Deadline:  None 

Abstract:  This  action  would  amend  the 
rules  implementing  the  Americans  with 
Disabilities  Act  by  adopting  the  revised 
accessibility  guidelines  issued  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board,  published 
June  20,  1994  (59  FR  31676)  as  interim 
final  rules.  The  proposed  rule  would 
also  conform  the  Department's  rule 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973. 

Timetable: 


Action 


FR  Cite 


07/13/90  55  FR  28782 
06/13/90 

10/D3A)2  67  FR  61996 


NPRM 

NPRM  Comment 

Period  End 
Withdrawn 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  ANALYSIS: 
Regulatory  Evaluation,  07/13/90,  55  FR 
28782 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary.  400  Seventh  Street  SW.. 
Washington.  DC  20590 


National  Highway  Systems  Act  of  1995, 
section  342,  to  the  existing  pre- 
employment  alcohol  testing  provisions. 
It  would  make  pre-employment  testing 
voluntary  for  employers. 


Action 


FR  Cite 


06/20/94  59  FR  31818 
08/19/94 


NPRM 

NPRM  Comment 

Period  End 
Withdrawn  10/03/02  67  FR  61 996 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  l.eveis  Affected:  None 

Agency  Contact:  Robert  C.  Ashby. 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement. 
Department  of  Transportation.  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashbjr@ost.dot.gov 

RIN:  2105-AC06 

1953.  AMENDMENTS  TO  MODAL 
ALCOHOL  TESTING  RULES:  PRE- 
EMPLOYMENT  TESTING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  102;  49  USC 

301;  49  USC  5331;  49  USC  20140;  49 

USC  31306;  49  USC  45101;  49  USC 

45106 

CFR  Citation:  49  CFR  219;  49  CFR  382; 

49  CFR  653;  49  CFR  654;  49  CFR  121 

Legal  Deadline:  None 

Abatracfc  This  rule  would  implement 

a  statutory  change  required  by  the 


Timetable: 


Action 


Date        FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
WittKlrawn 


05/09/96  61  FR  21149 
07A)8/96 

10/03/02  67  FR  61996 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  This  action 
involves  four  operating  administrations: 
FAA.  FHWA,  FTA.  and  FRA.  On  May 
10,  1995  (60  FR  24765),  DOT 
suspended  its  pre-employment  alcohol 
testing  requirements  after  a  court 
decision  vacated  the  requirements  of 
the  FHWA  alcohol  testing  rule. 

Agency  Contact:  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regidation  and  Enforcement, 
Department  of  Transportation,  Office  of 
the  Secretary,  400  Seventh  Street  SW., 
Washington,  DC  20590 
Phone:  202  366-4723 
TDD  Phone:  202  755-7687 
Email:  bob.ashby@ost.dot.gov 

RIN:  2105-AC50 

1954.  STATEMENT  OF  POUCY  ON 
ALTERNATIVE  DISPUTE  RESOLUTION 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  571  to  583;  5 
USC  561  to  570 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  statement  of  policy 
defines  alternative  dispute  resolution 
(ADR)  and  commits  the  Department  to 
considering  ADR  and  furthering  its  use 
across  the  Department.  It  also  states 
that  the  Department  will  provide  ADR- 
related  training  to  employees,  allocate 
resources  to  support  ADR,  and  evaluate 
and  assess  our  ADR  uses.  This 
statement  of  policy  encourages 
employees  and  persons  who  interact 
with  the  Department  to  identify 
opportunities  for  collaborative, 
consensual  approaches  to  dispute 
resolution  or  ndemaking. 
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DOT-rOST 


Completed  Actions 


Action 


FR  CN* 


11/15/00  65  FR  69121 
01/16/01 


06/12/02  67  FR  40367 


Intenm  Final  Rute 
Intenm  Final  Rule 

Comment  Penod 

End 
Final  Action 
Final  Action  Effective    06/1 2/02 

Regulatory  FlexibJIity  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Judith  S.  Kaleta. 

Senior  Counsel  for  Dispute  Resolution, 

Department  of  Transportation,  Office  of 

the  Secretary.  Room  10428,  400 

Seventh  Street,  SW,  Washington.  DC 

20590 

Phone:  202  366-0992 

Fax:  202  366-3388 

Email:  judy.kaletadost.dot.gov 

RIN:  2105-AC94 

1955.  -^PROCEDURES  FOR 
COMPENSATION  OF  AIR  CARRIERS 

Priority:  Economicallv  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  PL  104-42 

CFR  Citation:  49  CFR  62 

Legal  Deadline:  None 

Abstract:  This  rule  establishes 
procedures  for  air  carriers  to  apply  for 
direct  compensation  authorized  by  the 
Air  Transportation  Safety  and  System 
Stabilization  Act  of  2001.  The  rule 
governs  the  distribution  of  $1,775 
billion  of  authorized  funds. 


Action 


Dal*  FR  CM* 


Final  Rute:  Request 

for  Comments 
Final  Rute  Effective 
Comment  Penod  End 
NPRM 
Final  Rute 
Final  Rute  Effective 
NPRM  Comment 

Penod  End 
Final  Rute; 

/Amendment 
Final  Rute  Effective 
Final  Action 
Final  Action  Effective 

Regulatory  FlaxiMNty  Analysis 
Required:  No 

Small  Entities  Affectad:  Businesses 

Government  Levels  Affectad:  None 


10/29/01   66  FR  54616 

10^29/01 

11/13/01 

01/02/02  67FR263 

01/02A)2  67FR250 

01/02A)2 

01/16«)2 

02/01/02  67  FR  4899 

02/01/02 

08*^0/02  67  FR  54058 

08/20/02 


Agency  Contact:  Randall  Bennett. 

Acting  Director.  Office  of  Aviation 

Analysis.  Department  of  Transportation. 

Office  of  the  Secretary,  X-50,  400 

Seventh  Street  SW..  Washington.  DC 

20590 

Phone:  202  366-1053 

Email:  randall.bennett@ost.dot.gov 

RM:  2105-AD06 

1956.  SUPPLEMENTAL  STANDARDS 
OF  ETHICAL  CONDUCT  FOR 
EMPLOYEES  OF  THE  DEPARTMENT 
OF  TRANSPORTATION 

Priority:  Info./Admin./Other 

Legal  AuttM)rity:  5  USC  301;  5  USC 
7301:  5  USC  7353 

CFR  Citation:  5  CFR  6100 


i:  Final.  Statutory. 
November  16,  2001. 

Abstract:  This  rule  amends  the 
Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  Transportation.  The 
amendment  adds  authority  to  waive  the 
general  prohibition  against  Federal 
Aviation  Administration  employees 
holding  stock  or  other  secilrities  in 
airline  or  aircraft  manufacturing 
companies  or  suppliers  of  aircraft  parts. 
The  exercise  of  this  waiver  authority 
will  be  conditioned  in  each  case  upon 
determination  that  employee  conduct 
will  not  result  in  an  appearance  of 
misuse  of  position  or  loss  of 
impartiality. 

TimataMa: 


FR  CHS 


Final  Rute  12/03/01  66  FR  60131 

Final  Rute  Effective       1 2/03/01 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  William  R.  Register. 
Attorney,  Department  of 
Transportation,  Office  of  the  Secretary. 
400  Seventh  Street  SW..  Washington. 
DC  20590 
Phone:  202  366-9161 

RIN:  2105-AD08 

1957.  REPORTING  PROHIBITED 
COMMUNICATIONS 

Priority:  Info./Admin./Other 

Legal  Authority:  49  USC  401.  411.  413. 
415,  417.  419.  421,  449,  461.  463,  485 


CFR  Citation:  49  CFR  300 

Legal  Deadline:  None 

Abstract:  The  proposed  amendment  to 
14  CFR  300.3.  dealing  with  the 
reporting  of  prohibited 
communications,  would  update  tliat 
section  in  order  to  reflect  the 
Department's  conversion  to  an 
electronic  docket  management  system 
(DMS).  The  proposed  changes  apply  to 
procedures  already  in  place  thereby 
omitting  obsolete  references,  and  would 
make  section  300.3  consistent  with  the 
rest  of  the  DOT's  regulations  already 
taking  DMS  into  accoimt. 

TimataMa: 


Action 


Data  FR  CM* 


Final  Rute  05/06/02  67  FR  30324 

Final  Action  Effective    05/06/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Colleen  Hanley, 
Attorney  Advisor,  Department  of 
Transportation,  Office  of  the  Secretary. 
Room  10118.  400  Seventh  Street.  SW. 
Washington.  DC  20590 
Phone:  202  366-2509 
Fax:  202  366-9188 
Email:  colleen.hanley@ost.dot.gov  ■ 

RIN:  2105-ADlO 

1958.  •  PROCEDURES  FOR 
NONEVIDENTIAL  ALCOHOL 
SCREENING  DEVICES  PROCEDURES 
FOR  TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  PROGRAMS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  102.  301.  322. 
5331.  20140.  31306.  45101 

CFR  Citation:  49  CFR  40 

Legal  Deadline:  None 

Abstract:  This  rule  vnll  establish 
procedures  for  use  of  an  alcohol 
screening  device  that  differs  firom  other 
nonevidential  alcohol  screening  devices 
recognized  in  part  40  of  the  regulations. 

Timetable: 


Action 


FR  Cite 


Final  Rute  10/01/02  67  FR  61521 

Final  Action  Effective     10/31/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affadad:  Businesses. 
Governmental  Jurisdictions 
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DOT— OST 


Completed  Actions 


Govammant  Levels  Affectad:  State, 
Local 

Agency  Contact:  Jim  L  Swart,  Drug 
and  Alcohol  policy  Advisor, 
Department  of  Transportation,  Office  of 
the  Secretary,  Room  10403,  400  7th 
Street  SW.  Washington.  DC  20590 
Phone:  202  366-6369 
Fax:  202  366-3897 
Email:  jim.swart9ost.dot.gov 

RIN:  2105-AD13 

1959.  •  PUBUC  AVAILABILITY  OF 
INFORMATION:  MAINTENANCE  OF 
AND  ACCESS  TO  RECORDS 
PERTAINING  TO  INDIVIDUALS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  552;  31  USC 
9701;  49  USC  322;  EO  12600 

CFR  Citation:  49  CFR  7;  49  CFR  10 

Legal  Deadline:  None 

Abstract:  This  rule  would  amend  EKDT 
regulations  implementing  the  Freedom 
of  Information  Act  and  the  Privacy  Act 
to  reflect  establishment  within  DOT  of 
the  Transportation  Security 
Administration 

Timetable: 


Action 


Data 


FR  Cite 


Final  Action  08/26/02  67  FR  54746 

Final  Action  Effective    08/26/02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  I.  Ross,  Office 
of  General  Coimsel.  C-10.  Department 
of  Transportation.  Office  of  the 
Secretary,  400  Seventh  Street  SW.. 
Washington.  DC  20590 
Phone:  202  366-9156 
Fax:  202  366-9170 
Email:  bob.ross@ost.dot.gov 

RIN:  2105-AD15 


1960.  a  -fWITHDRAWAL  OF 
PROPOSED  RULEMAKING  ACTIONS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  1324;  49  USC 
1371;  42  use  6102;  PL  96-354;  49  USC 
1371-1372;  49  USC  1386;  49  USC  1302; 
49  USC  45106;  49  USC  1324;  49  USC 
1371-1374;  49  USC  1381;  49  USC  1386; 
49  USC  1481-1482;  49  USC  101;  49 
USC  102;  49  USC  301-302;  49  USC  322; 
49  USC  5331;  49  USC  20140;  49  USC 
31306;  49  USC  45101 

CFR  Citation:  14  CFR  121.207.  208, 
221,  250,  253,  and  256;  14  CFR  302. 
380.  389.  and  399;  49  CFR  27.  37,  40, 
219.  376,  and  382;  49  CFR  653,  and 
654 

Legal  Deadline:  None 


Abstract:  This  doomient  withdraws  a 
number  of  notices  of  proposed 
rulemakings  (NPRMs)  issued  by  the 
Department  of  Transportation  and  the 
Civil  Aeronautic^  Board  that  have  been 
superseded  by  more  recent  rulemakings 
or  other  actions  that  make  the  proposed 
actions  no  longer  necessary  or 
appropriate.  This  withdrawal  is 
significant  because  several  of  the 
NPRMs  were  significant. 

Timetable: 


Action 


Data  FR  Cite 


Notice  of  WIttKlrawal     10/03/02  67  FR  61996 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  This  document 
withdraws  RIN  nimibers  2105-AA45, 
2105-AA40,  2105-AA78.  2105-AA88. 
2105-AA82,  2105-AA84.  2105-AB50, 
2105-AB71,  2105-AC06.  and  2105- 
AC50. 

Agency  Contact:  Jennifer  Abdul-Wali. 

Transportation  Specialist.  Department 

of  Transportation,  400  Seventh  Street 

SW..  Washington.  DC  20590 

Phone:  202  366-6322 

Fax:  202  366-9313 

Email:  jennifer.abdul-walidost.dot.gov 

RIN:  2105-AD16 


Department  of  Transportation  (DOT) 
Transportation  Security  Administration  (TSA) 


Proposed  Rule  Stage 


1961.  •  PROTECTION  OF  SENSITIVE 
SECURITY  INFORMATION  IN 
INFORMATION  CIRCULARS  FOR 
NONAVIATION  MOOES  OF 
TRANSPORTATION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  114;  49  USC 
5103;  49  USC  40119;  49  USC  44901  to 
44907;  49  USC  44913  to  44914;  49  USC 
44916  to  44918;  49  USC  44935  to 
44936;  49  USC  44942;  49  USC  46105 

CF1)  Citation:  49  CFR  1520 

Legal  Deedline:  None 

Abstract:  TSA  is  proposing  to  amend 
its  regulation  governing  the  protection 
of  sensitive  seciirity  information  (SSI) 
in  order  to  require  persons  operating 
in  various  nonaviation  modes  of 
transportation  to  safeguard  information 
about  security  concerns  that  TSA 


disseminates  to  those  persons  in  the 
form  of  Information  Circulars  (ICs). 
This  will  facilitate  the  dissemination  of 
ICs  to  entities  and  individuals  in 
nonaviation  sectors  of  transportation  by 
bringing  them  within  the  regulatory 
framework  goveming.the  protection  of 
ICs  frtjm  disclosure.  Recipients  of  ICs 
will  be  required  to  restrict  disclosure 
of  and  access  to  their  contents  to 
persons  with  an  operational  need  to 
know.  Persons  subject  to  the  SSI 
regulation  that  fail  to  protect  ICs  in 
accordance  with  the  regulation's 
requirements  will  be  subject  to  civil 
penalties  and  other  enforcement  action 
by  TSA. 

Timetable: 


Action 


FR  OH* 


Action 


Date 


FR  Cito 


NPRM 


11/00/02 


NPRM  Comment  01/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Brandon  B.  Straus, 

Associate  Chief  Counsel  for 

Regulations.  Department  of 

Transportation.  Transportation  Seciirity 

Administration.  TSA-2.  Chief  Counsel, 

400  Seventh  Street  SW..  Washington, 

DC  20590 

Phone:  202  493-1224 

Fax:  202  493-1266 

Email:  brandon.straus@tsa.dot.gov 

RIN:  2110-AA07 


74848  Federal  Regigter/Vol.  67.  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002/ Unified  Agenda 


74849 


DOT— TSA 


Proposed  Rule  Stage 


1962.  •  >nNGERPRINT-BASED 
CRiMtNAL  HISTORY  RECORDS 
CHECKS:  ESCORTED  ACCESS 

Priortty:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  AuttMrity:  49  USC  40101  et  seq 
(PL  107-71) 

CFR  Citation:  49  CFR  1542;  49  CFR 
1544 

Legal  Deadlina:  None 

Abstract:  This  action  will  address 
criminal  history  background  checks  for 
individuals  who  regularly  have 
escorted  access  to  secured  areas  of  an 
airport. 


Action 


DalB  FR  CM* 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Raquirad:  Undetermined 

Govemmant  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact  Christine  Beyer, 
Attorney,  Regulations  Division. 
Department  of  Transportation. 
Transportation  Seciirity  Administration, 
TSA-2,  Chief  Counsel.  400  Seventh 
Street  SW.  Washington.  DC  20590 


Phone:  202  493-1340 

Fax:  202  493-1741 

Email:  christine.beyer@tsa.dot.gov 

RIN:  2110-AA08 

1963.  •  PROTECTION  OF  SENSITIVE 
SECURITY  INFORMATK>N  FOR  ALL 
MODES  OF  TRANSPORTATION 

PrfcMlty:  Other  Significant 

Legal  Autfiorlty:  49  USC  114;  49  USC 
40119;  49  USC  44901  to  44907;  49  USC 
44913  to  44914;  49  USC  44916  to 
44918;  49  USC  44935  to  44936;  49  USC 
46105 

CFR  Citation:  49  CFR  1520 

Legal  Deadllna:  None 

AlMtract  TSA  is  proposing  to  amend 
its  regulation  governing  the  protection 
of  sensitive  seoirity  information  (SSI) 
to  expand  the  regulation's  coverage  to 
security  information  related  to  non- 
aviation  modes  of  transportation.  The 
current  regulation  covers  information 
primarily  related  to  aviation  security. 
The  proposed  rule  will  make  several 
revisions  to  the  regulation.  In  addition, 
in  order  to  implement  its  new  statutory 
authority  to  protect  sensitive  security 
information  in  all  modes  of 


transportation,  TSA  will  amend  the  SSI 
regulation  to  specifically  cover 
information  in  all  modes  regulated  by 
the  Department  of  Transportation  and 
relevant  entities  in  those  modes  that 
may  create  and  receive  SSI. 

Timetable: 


Action 


FR  cne 


NPRM 

NPRM  Comment 
Period  End 


12AXV02 
02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Brandon  B.  Straus, 
Associate  Chief  Counsel  for 

Regulations,  Department  of 

Transportation,  Transportation  Seciuity 

Administration,  TSA-2,  Chief  Counsel, 

400  Seventh  Street  SW.,  Washington. 

DC  20590 

Phone:  202  493-1224 

Fax:  202  493-1266 

Email:  brandon.straus@tsa.dot.gov 

RIN:  2110-AAlO 


Department  of  Transportation  (DOT) 
Transportation  Security  Administration  (TSA) 


Final  Rule  Stage 


1964.  *aynL  aviation  security 

RULES 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Autlwrlty:  49  USC  401  Ol  et  seq 

(PL  107-71) 

CFR  Citation:  14  CFR  91;  14  CFR  107 
to  109;  14  CFR  121;  14  CFR  129;  14 
CFR  135;  14  CFR  139;  14  CFR  191;  49 
CFR  1500  to  1550 

Legal  Deadline:  Final.  Statutory. 
February  17,  2002. 

Abstract:  This  action  transfers  the  FAA 
security  rules  to  the  TransjKJrtation 
Security  Administration. 

TImetablK 


Action 


FR  CHe 


Fmal  Rule  Effective 

Final  Rule 

Final  Rule  Comment 

PenodEnd 
Final  Action 


02/17/02 

02/22/02  67FR8340 

03/25A)2 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

URL  For  More  Information: 

http://www.tsa.gov/laws_regs/ 
gov    index.shtm 

Agency  Contact:  Mardi  Ruth 

Thompson.  Acting  Deputy  Chief 

Counsel  for  Regulations.  Department  of 

Transportation.  Transportation  Security 

Administration,  TSA-2,  Chief  Counsel, 

400  Seventh  Street  SW.,  Washington. 

DC  20590 

Phone:  202  493-1227 

Fax:  202  493-1266 

Email:  mardi.thompson@tsa.dot.gov 

RIN:  2110-AA03 


1965.  ^SECURITY  PROGRAMS  FOR 
AIRCRAFT  WEIGHING  12,500  POUNDS 
OR  MORE 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Legal  AutfKMity:  49  USC  114;  49  USC 
5103;  49  USC  40119;  49  USC  44901  to 
44907;  49  USC  44913  to  44914;  49  USC 
44916  to  44918;  49  USC  44935  to 
44936;  49  USC  44942;  49  USC  46105 

CFR  Citation:  49  CFR  1540;  49  CFR 
1544 

l.egal  Deadline:  Final,  Statutory. 
February  17.  2002. 

Abstract:  This  action  requires  operators 
of  aircraft  with  a  maximum  certificated 
takeoff  weight  of  12.500  pounds  or 
more  to  implement  a  Transportation 
Seciuity  Administration  approved 
security  program. 


Action 


FR  CMS 


DOT— TSA 


Rnal  Rule  Stage 


Action 


FR  Cite 


Final  Rule  Comment  04/23/02 

PenodEnd 

Final  Rule  Effective  06/24/02 

Final  Action  11/00/02 

Regulatory  Flexit>ility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Gowsmment  Levels  Aftoclad:  None 

Federalism:  Undetennined 

Additional  information:  The  TSA  will 
develop  the  final  security  program  after 
affected  operators  have  an  opportunity 
to  comment  on  it.  The  TSA  will 
publish  a  notice  in  the  Federal  Register 
when  this  occurs. 

URL  For  More  Information: 

http://www.tsa.gov/laws_regs/ 

gov index,  shtm 

Agency  Contact:  Christine  Beyer, 
Attorney,  Regulations  Division, 
Department  of  Transportation, 
Transportation  Security  Administration, 
TSA-2,  Chief  Coimsel,  400  Seventh 
Street  SW,  Washington.  DC  20590 
Phone:  202  493-1340 
Fax:  202  493-1741 
Email:  christine.beyer@tsa.dot.gov 

RIN:  2110-AA04 

1966.  e  -i^RIVATE  CHARTER 
SECURITY  RULES 

Priority:  Other  Significant 

Legal  Auttwrity:  49  USC  114;  49  USC 
5102;  49  USC  40119;  49  USC  44901  to 
44907;  49  USC  44913  to  44914;  49  USC 
44916  to  4491«;  49  USC  44935  to 
44936;  49  USC  44942;  49  USC  46105 

CFR  Citation:  49  CFR  1540;  49  CFR 

1544 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  rules 

that  apply  to  private  charter  aircraft. 

Private  charter  aircraft  with  a  maximiun 


certificated  takeoff  weight  of  95,000 
poimds  or  more  will  now  be  required 
to  ensure  that  passengers  and  their 
accessible  property  are  screened  prior 
to  boarding. 

Timetabia: 


Action 


FR  Cite 


Rnal  Rule 

Rnal  Rule  Comment 

Period  End 
Rnal  Rule  Effective 
Rnal /Action 


06/19AJ2  67  FR  41635 
07/19/02 

08/19/02 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetennined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Addttional  Information:  The  TSA  vrill 
develop  the  final  security  program  after 
affected  operators  have  an  opportimity 
to  comment  on  it.  The  TSA  will 
publish  a  notice  in  the  Federal  Register 
when  this  occurs. 

URL  For  More  Information: 

http://www.tsa.gov/laws_regs/ 
gov__index.shtm 

Agency  Contact:  Lon  M  Siro,  Aviation 
Security  Operations  Specialist, 
Department  of  Transportation, 
Transportation  Security  Administration, 
TSA-7-500,  Air  Carrier  Operations 
Division.  Building  lOA,  Room  325,  800 
Independence  Avenue  SW, 
Washington.  DC  20591 
Phone:  202  267-9661 
Fax:  202  267-5359 
Email:  lon.siro@faa.gov 

RIN:  2110-AA05 


1967.  •  +SECURmr  THREAT 
ASSESSMENTS  FOR  FEDERAL 
AVIATION  ADMINISTRATION 
CERTIFICATE  HOLDERS  AND 
APPLICANTS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  114;  49  USC 

5102;  49  USC  40119  to  44907;  49  USC 
44913  to  44914;  49  USC  44916  to 
44918;  49  USC  44935  to  44936;  49  USC 
44942;  49  USC  46105 

CFR  Citation:  49  CFR  1540 

l.egal  Deadline:  None 

AlMtract:  This  action  provides  the 
process  by  which  the  Transportation 
Security  Administration  (TSA)  will 
notify  a  holder  of.  or  an  applicant  for, 
a  Federal  Aviation  Administration 
(FAA)  certificate,  and  the  FAA,  if  the 
TSA  has  determined  that  the  certificate 
holder  or  applicant  poses  a  security 
threat.  This  process,  in  a  normal  case, 
offers  the  certificate  holder  the 
opportimity  to  respond  to  an  initial 
notification. 

Timetable: 


Action 


FR  cue 


Rnal  Rule  11/00/02 

Regulatory  Flexibiiity  Analysis 
Raquirad:  No 

Small  Entitles  Affected:  No 

Govemment  Ijevels  Affected:  None 

Agency  Contact:  Brandon  B.  Straiis, 

Associate  Chief  Counsel  for 

Regulations.  Department  of 

Transportation.  Transportation  Security 

Administration.  TSA-2,  Chief  Counsel, 

400  Seventh  Street  SW..  Washington. 

DC  20590 

Phone:  202  493-1224 

Fax:  202  493-1266 

Email:  brandon.straus@tsa.dot.gov 

Relatsd  RIN:  Related  To  2120-AH84 

RIN:  2110-AA14 


Department  of  Transportation  (DOT) 
Transportation  Security  Administration  (TSA) 


Long-Term  Actions 


Final  Rule 


02J22J02  67  FR  8205 


1968.  -HMPOSmON  AND  COLLECTION 
OF  PASSENGER  CIVIL  AVIATION 
SECURITY  SERVICE  FEES 

Priority:  Other  Significant.  Major  status 
imder  5  USC  801  is  imdetermined. 

Legal  Auttrarity:  49  USC  44940 

CFR  Citation:  49  CFR  1510 


Legal  Deadline:  None 

Abstract:  The  Transportation  Security 
Agency  annoimces  the  imposition  of  a 
security  service  fee  in  the  amount  of 
$2.50  per  emplanement  on  passengers 
of  domestic  and  foreign  carriers  in  air 
transportation,  foreign  air 


transportation,  and  intrastate  air 
transportation  originating  in  the  US. 


Action 


FR  CM* 


Interim  Final  Rule 
notice  Infomiation 
Collection 


12/31/01    66  FR  67698 
01/31/02  67  FR  4866 
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DOT— TSA 


Long-Term  Actions 


Action 


DM*  FR  Cite 


Notice  Information         02/19/02  67  FR  7582 

CotlectKX) 
Interim  Final  Rule  03/01/02 

Comment  Penod 

End 
Comment  Period    '       03/28/02  67  FR  14879 

Reopened 
Comment  Period  End    04/30/02 
Final  Action  To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://www.tsa.gov/laws^regs/ 
gov_index.siitin 

Agency  Contact:  Randall  Fiertz,  Acting 

Chief  TSA  Revenue,  Department  of 

Transportation,  Transportation  Security 

Administration,  TSA-14,  Associate  US 

for  Finance  and  Administration,  400 

Seventh  Street  SW.  Washington,  DC 

20590 

Phone:  202  385-1209 

Email:  randall.fiertz@tsa.dot.gov 

RIN:  2110-AAOl 

1969.  -t^ AVIATION  SECURITY 
INFRASTRUCTURE  FEES 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  AuttMrity:  49  USC  44901;  49 
USC  44940 

CFR  Citation:  49  CFR  1511 

Legal  Deadline:  None 

Abstract:  TSA  announces  the 
imposition  of  an  air  carrier  fee  each 
fiscal  year  on  air  carriers  and  foreign 
air  carriers  in  air  transportation,  foreign 
air  transportation,  and  intrastate  air 
transportation.  The  fee  is  necessary  to 


help  defray  TSA's  costs  of  providing 
U.S.  civil  aviation  security  services. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Correction 
Notice  Information 

Collection 
Interim  Final  Rule 

Comment  Period 

End 
Comment  Period 

Exterxled 
Comment  Period  End 
Notice  Guidance  App 

A 
Final  Admn 


02/18/02 

02/20/02  67  FR  7926 
02/22/02  67  FR  8579 
02/28/02  67  FR  9355 

03/18/02 


03/20/02  67  FR  12954 

04/02/02 

05/01/02  67  FR  21 582 

To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://Mnvw.tsa.gov/laws regs/ 

gov index.shtm 

Agency  Contact:  Randall  Fiertz,  Acting 

Chief  TSA  Revenue,  Department  of 

Transportation,  Transportation  Security 

Administration,  TSA-14,  Associate  US 

for  Finance  and  Administration,  400 

Seventh  Street  SW,  Washington,  DC 

20590 

Phone:  202  385-1209 

Email:  randall.fiertz@tsa.dot.gov 

RIN:  2110-AA02 

1970.  •  INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  18  USC  6002;  28  USC 
2461  (note);  49  USC  114;  49  USC  40113 
to  40114:  49  USC  40119;  49  USC  44901 


to  44907;  49  USC  46101  to  46107;  49 
USC  46109  to  46110;  49  USC  46301; 
49  USC  46305;  49  USC  46311;  49  USC 
46313  to  46314 

CFR  Citation:  49  CFR  1503 

l.egal  Deadline:  None 

AtWtract:  This  rulemaking  establishes 
the  interim  investigative  and 
enforcement  procedural  rules  that  the 
TSA  will  use  to  address  statutory  and 
regulatory  violations.  It  adopts,  in  large 
part,  the  Federal  Aviation 
Administration's  (FAA)  investigative 
and  enforcement  procedures. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
NPRM 


08/08/02  67  FR  51480 
08/08/02 

To  Be  Determined 


Regulatory  fHexIblllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://www.tsa.gov/laws regs/ 

gov index.shtm 

Agency  Contact:  Quang  Nguyen. 
Attorney,  Enforcement  Division. 
Department  of  Transportation, 
Transportation  Security  Administration, 
TSA-2.  Chief  Counsel,  400  Seventh 
Street  SW.  Washington,  DC  20590 
Phone:  202  493-1233 
Fax:  202  493-1266 
Email:  quang.nguyen@tsa.dot.gov 

RIN:  211O-AA09 


Department  of  Transportation  (DOT) 
U.S.  Coast  Guard  (USCG) 


Proposed  Rule  Stage 


1971.  CLAIMS  PROCEDURES  UNDER 
THE  OIL  POLLUTION  ACT  OF  1990 
(CGD  91-035) 

Priority:  Substantive,  Nonsignificant 

lysgal  Auttwrlty:  33  USC  2713;  33  USC 
2714 

CFR  Citation:  33  CFR  136 

Legal  Deadline:  None 

Abstract  This  rulemaldng  implements 
section  1013  (Claims  Procedures]  and 
section  1014  (Designation  of  Source 


and  Advertisement)  of  the  Oil  Pollution 
Act  of  1990.  The  Interim  Rule  provides 
the  requirements  for  the  filing  of  claims 
for  uncompensated  removal  costs  or 
damages  resulting  from  the  discharge  of 
oil,  for  the  designation  of  the  sources 
of  the  discharge,  and  for  the 
advertisement  of  where  claims  are  to 
be  filed.  The  interim  rule  also  included 
the  processing  of  natural  resource 
damage  (NRD)  claims.  The  NRD  claims, 
however,  were  not  processed  until 
September  25.  1997,  when  the 


Department  of  Justice  issued  an  opinion 
that  the  Oil  Spill  Liability  Trust  Fund 
(OSLTF)  is  available  without  further 
appropriation  to  pay  trustee  NRD 
claims  under  the  general  claims 
provisions  of  the  Oil  Pollution  Act  of 
1990.  33  U.S.C.  2712(a)(4).  Release  of 
the  more  comprehensive  NPRM  has 
been  delayed  while  the  Coast  Guard 
gained  experience  on  NRD  claims,  as 
well  as  other  OPA  damages.  This 
rulemaking  supports  the  Coast  Guard's 
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DOT— USCG 


Proposed  Rule  Stage 


strategic  goal  of  protection  of  natural 
resoiutres. 

Thnstabis: 


Action 


FR  Cite 


06/12/92  57  FR  36314 
09/09/92  57FR41104 
^2J^0/9Z 


oe/00/03 


Interim  Final  Rule 
Correction 
Interim  Fmal  Rule 

Comment  Period 

End 
UPPM 

Regulalory  Ftexibimy  Analysis 
Requfarad:  No 

SmaH  Entitiss  AflSctad:  Businesses, 
Governmental  Jurisdictions 

Govsmmsnt  Levels  Affected:  None 

URL  For  More  Informslkm: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  linda.Biirdette, 
Project  Manager.  National  PollutioB 
Fund  Center,  Department  of 
Transportation,  U.S.  Coast  Guard.  Suite 
1000.  4200  Wilson  Boulevvd. 
Arlington.  VA  22203-1804 
Phone:  202  493-6831 

RIN:  2115-AD90 

1972.  +VESSEL  AND  FACILITY 
RESPONSE  PLANSKSR  OIL:  2003 
ReiOVAL  EQUIPMENT 
REQUIREMENrS  AND  ALTERNATIVE 
TECHNOLOGY  REVISIONS  (USCG- 
2001-8661) 

Prloflty.  Other  Significant 
Legal  Authority:  33  USC  1321 

CFR  CItatkMK  33  CFR  153;  33  CFR  154; 
33  CFR  155 

>:  None 


Small  Entities  Affected:  No 

Government  Levels  AffSded:  None 

Agency  Contact  Robert  Pond  Project 

Manager.  G-MOR-2.  Departmt  it  of 

Transportation.  U.S.  Coast  Guard,  2100 

Second  St,  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-6603 

mN:  2115-AG05 

1973.  '«^>OST  CASUALTY  DRUG  AND 
ALCOHOL  TESTING  (USCG-2001-a773) 

Priority:  Other  Significant 

Legal  Authority:  PL  105-383,  sec  304 

CFR  Citation:  46  CFR  4 

Legal  DeedHne:  None 

Abstract:  Hus  project  will  revise  the 
requirements  for  chemical  testing 
following  a  serious  marine  incident. 
The  revision  will  establish  procedures 
to  ensure  that  alcohol  testing  be 
conducted  within  2  hours  of  a  serious 
marine  incident,  as  required  by  tlie 
Coast  Guard  Authorization  Act  of  1998. 
The  rule  will  also  make  additional 
minor  procedural  changes  to  the  part. 
This  rule  supports  the  Coast  Guard 
strategic  goal  of  maritime  safety. 


AbStrsefc  This  rulemaking  will  propose 
changes  to  the  Vessel  Response  Plans 
and  Marine  Transportation  Facility 
Response  Plans,  and  revise  the 
language  in  the  Code  of  Federal 
Regulations  concerning  methods  and 
procedures  for  removing  oil  from 
coastal  waten.  This  nilemaking 
supports  the  Coast  Guard's  strategic 
goal  of  protection  of  natural  resoiuces. 


FR  Cite 


NPRIWI 

NPRM  Comment 

Period  End 
Fmai  Acton 

RsguMory  RsxMNty  Ansiysis 

No 


10/1 1A)2  67  FR  63331 
01/09/03 

04/00/03 


Action 


FR  CHe 


NPRM 


11/00/02 


of  vessels  engaged  in  the  coastwise 
trade.  It  is  a  spin-off  of  Vessel 
Dociunentation  (USCG  1998-4784)  RIN 
2115-AF71.  These  proposals  address 
statutory  amendments  eliminating 
certain  barriers  to  seeking  foreign 
financing  by  lease  for  U.S.  flag  vessels. 
These  proposals  would  clarify  the 
information  needed  to  determine  the 
eligibility  of  a  vessel  financed  in  this 
manner  for  a  coastwise  endorsement 
This  rulemaldng  supports  the  Coast 
Guard's  strategic  goial  of  maritime 
mobility. 


Regulatory  FtoKMHIy  Analyeis 
Required:  Undetermined 

Small  EntMes  Affsctsd:  Governmental 
Jurisdicticms,- Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Robert  C  Schoening, 
Project  Manager.  G-MOA-1,  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW,  Washington, 
DC  20593-0001 
Phone:  202  267-0684 

fe  2115-AG07 


1974.  -i-VESSELDOCUMENTATION: 
LEASE  FINANCING  FOR  VESSELS 
ENGAGED  IN  THE  COASTWISE 
TRADE  (USCG-2001-6825) 

Priority:  Other  Significant 

Legal  Authority:  46  USC  12106;  46 
USC  12120;  46  USC  12122 
CFR  Citation:  46  CFR  67    . 


None 

:  This  rulemaldng  will  amend 

the  regulations  on  the  documentation 


Action 


Dale  FR  cue 


NPRM 

NPRM  Comment 

Period  Extended  to 

09/04/2001 
NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Reopened 
Reopened  Comment 

Period  End 
Supplemental  NPRM 
Second  NPRM 

Conunent  Period 

End 
RrtalRuie 


05/02/01   66  FR  21902 
05/29«)1   66FR34603 


07/0e/01 

12/14/01  66  FR  64784 

01/28/02 

08/09/02  67  FR  51804 
10/06/02 

04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

URL  For  More  Informallon: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dnis.dot.gov 

Agency  Contact:  Patricia  Williams, 
Project  Manager.  NVDC.  Department  of 
Transportation.  U.S.  Coast  Guard. 
National  Vessel  Docimientation  Center, 
792  T.J.  Jackson  Drive,  Falling  Waters, 
WV  25419 
Phone:  304  271-2506 

Rotated  RIN:  Related  To  2115-AF71 

fUN:  2115-AG08 

1975.  TERRITORIAL  SEAS, 
NAVIGABLE  WATERS,  AND 
JURISDICTION  (USCG-2001-9044) 

Priority:  Substantive,  Nonsignificant 

Lsgsl  Authority:  46  USC  2103;  46  USC 
3306  to  3307;  46  USC  3703;  49  USC 
1804;  49  USC  1655;  14  USC  633;  14 
USC  80;  ... 
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CFR  Citation:  33  CFR  2;  33  CFR  26; 
33  CFR  62;  33  CFR  64;  33  CFR  95;  33 
CFR  100;  33  CFR  165 

Legal  Deadline:  None 

AtMtiact:  This  project  will  make 
substantive  changes  to  current 
regulations,  but  only  to  the  extent 
required  to  conform  to  the 
congressionally  mandated  changes  in 
the  laws  administered  and  enforced  by 
the  Coast  Guard  as  listed  in  section  301 
of  the  Coast  Guard  Authorization  Act 
of  1998  (a.  Ports  and  Waterways  Safety 
Act,  b.  subtitle  II  of  title  46).  We  will 
redefine  the  "territorial  sea," 
"navigable  waters  of  the  United  States," 
"high  seas,"  "contiguous  zone."  and 
"exclusive  economic  zone"  to  clarify 
the  varying  definitions  of  those  tenns 
under  different  laws  administered  and 
enforced  by  the  Coast  Guard,  as  well 
as  relevant  Presidential  proclamations. 
This  project  supports  the  Coast  Guard's 
strategic  goal  of  marine  safety. 

Timetabie: 


Action 


Dale  FR  CHe 


NPRM 

Correction  to  NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


06/14/02  67  FR  52906 
09n6J02  67  FR  58752 
11/12/02 


02/00/03 

Regulatory  Flexibility  Analyais 
Required:  No 

Snuiil  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  PutAic  Comments: 

http://dms.dot.gov 

Agency  Contact  Alex  Weller,  Project 

Manager  (G-LMI),  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-0097 

RIN:  2115-AG13 

1976.  UPDATE  OF  RULES  ON  AIDS  TO 
NAVIGATION  AFFECTING  BUOYS, 
SOUND  SIGNALS,  INTERNATIONAL 
RULES  AT  SEA,  COMMUNICATIONS 
PROCEDURES,  AND  LARGE 
NAVIGATIONAL  BUOYS  (USCG-2001- 
10714) 

Priority:  hifo./Admin./Other 

L^gal  Auttwrtty:  14  USC  81;  33  USC 
1231;  43  USC  1333;  46  USC  4302 

CFR  Citation:  33  CFR  60-76 


l.egal  Deadline:  None 

Al>stract:  The  Assistant  Commandant 
for  Operations  proposes  to  revise  33 
CFR  subchapter  C  —  Aids  to 
Navigation:  parts  60  through  76.  In 
these  parts,  he  would  update  technical 
information  concerning  buoys,  sound 
signals,  international  rules  at  sea, 
communications  procedures,  and  Large 
Navigational  Buoys  (LNBs).  The 
Assistant  Commandant  for  Operations 
would  also  rewrite  these  parts  using 
plain  language.  The  proposed  changes 
would  update  the  existing  rules  both 
to  reflect  current  practices  and  to  make 
them  easier  to  understand. 

Timetabie: 


Action 


Dale         FR  CHe 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Daniel  Andrusiak, 
Project  Manager.  G-OPN-2,  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW,  Washington, 
DC  20593-0001 
Phone:  202  267-0327 

RIN:  2115-AG25 

1977.  MARINE  EVENTS:  PERMIT 
PROCEDURES  (USCG-2001-10713) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  33  USC  1233 

CFR  Citation:  33  CFR  100 

Legal  Deadline:  None 

Abstract:  This  rule  would  revise  Coast 
Guard  procedures  to  expedite  approval 
of  organized  marine  events  conducted 
on  the  navigable  waters  of  the  United 
States.  These  new  procedures  would 
establish  general  permits  with 
nationwide  or  regional  applicability 
and  would  encourage  sponsors  to 
submit  information  to  the  Coast  Guard 
by  electronic  means.  These  new 
procedures  would  reduce  the 
paperwork  burden  on  both  the  public 
and  the  Coast  Guard  without  adversely 
affecting  vessel  safety  or  the 
environment  in  the  event  areas.  This 
project  supports  the  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
maritime  mobility. 


Action 


DM*  FR  CM* 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Carlton  Perry,  Project 

Manager,  G-OPB-1,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-0979 

RIN:  2115-AG26 

1978.  DRAWBRIDGE  OPERATIONS 
REGULATIONS;  REVISIONS  (USCG- 
2001-10881) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  499 

CFR  Citation:  33  CFR  117 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  is  proposing 
changes  to  its  drawbridge  regulations 
that  provide  guidance  for  general 
requirements  relating  to  the  use  and 
operation  of  drawbridges.  This  project 
will  create  a  new  deviation  for  short- 
term  closures,  provide  Coast  Guard 
Eight  District  Bridges  Administration 
St.  Louis  with  a  general  bridge  closure 
requirement  during  the  winter  season 
when  navigation  is  reduced  and 
eliminate  any  unnecessary  distinction 
between  commercial  and  recreational 
vessels  in  subpart  B.  It  will  also  make 
changes  throughout  part  117  to  remove 
redundancies,  make  amendments  and 
technical  corrections,  and  remove 
special  bridge  regulations  that  are  no 
longer  functional.  Corrections  and 
clarification  of  these  requirements  will 
help  to  streamline  the  drawbridge 
regulatory  process  and  should  shorten 
and  simplify  part  117  for  the  reader. 
This  rulemaking  supports  the  Coast 
Guard's  strategic  goal  of  maritime 
mobility. 

Timetable: 


Action 


DMs  FR  Cite 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  J.  Christopher 
Jaufmann,  Project  Manager  (G-OPT-1), 
Department  of  Transportation,  U.S. 
Coast  Guard,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW, 
Washington,  DC  20593-0001 
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Phone:  202  267-0377 
RIN:  2115-AG27 


1979.  RATES  FOR  PILOTAGE  ON  THE 
GREAT  LAKES  (USCG-2002-11288) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  9303(f) 

CFR  Citation:  46  CFR  401 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  conducts  an 
aimual  review  of  the  Great  Lakes 
Pilotage  based  on  the  "Ratemaking 
Analyses  and  Methodology"  published 
in  the  Federal  Register  on  May  9,  1996. 
Depending  on  the  results  of  this  review, 
the  Coast  Guard  can  make  rate 
adjustments  in  accordance  with  46  CFR 
part  404.  App.  A.  step  7;  or.  if  the 
director  determines  that  pilotage  rates 
are  within  a  reasonable  range  of  their 
target,  make  no  adjustments.  This 
rulemaking  may  take  place  aimually.  It 
supports  the  Coast  Guard's  strategic 
goal  of  maritime  mobility. 

Timetabie: 


Action 


Date         FR  Cite 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Lawler,  Project 

Manager,  G-M-2,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW.  Washington.  DC 

20590-0001 

Phone:  202  267-1401 

Related  RIN:  Related  To  2115-AG46 

RIN:  2115-AG30 

1980.  WEARING  OF  PERSONAL 
FLOTATION  DEVICES  BY  PERSONS 
OPERATING  OR  RIDING  ON 
PERSONAL  WATERCRAFT  OR  BEING 
TOWED  BEHIND  RECREATIONAL 
VESSELS  (USCG-2002-11421) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  46  USC  4302 

CFR  Citation:  33  CFR  175 

Legal  Deadline:  None 

Abstract:  This  rule  would  require  every 
person  to  wear  a  personal  flotation 
device  (PFD) — also  called  a  lifejacket — 
while  operating  or  riding  on  personal 
watercraft  (PWC)  or  being  towed  . 
behind  a  recreational  vessel.  On  waters 
subject  to  the  jurisdiction  of  the  United 


States  within  any  State  or  territory,  the 
rule  would  not  preempt  any 
requirement  established  for  such 
persons  as  specified  by  that  State.  The 
rule  would  set  a  Federal  requirement 
on  waters  subject  to  the  jurisdiction  of 
the  United  States  within  any  State  or 
territory.  The  new  requirement  woiUd 
reduce  the  number  of  persons  who 
droMm  while  participating  in  these 
activities. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Carlton  Peny,  Project 

Manager,  G-OPB-1,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW.  Washington,  DC 

20593-0001 

Phone:  202  267-0979 

RIN:  2115-AG32 

1981.  -t-AUTOMATIC  IDENTIFICATION 
SYSTEM  CARRIAGE  REQUIREMENT 
(USCG-2002-11721) 

Priority:  Other  Significant 

l-egai  Authority:  33  USC  1223(a) 

CFR  Citation:  33  CFR  161;  33  CFR  164; 
33  CFR  165 

Legal  Deadline:  None 

Abstract  This  project  will  implement 
an  Automatic  Identification  System 
(AIS)  carriage  requirement  for  SOLAS 
and  non-SOLAS  vessels  operating  on 
designated  waters  (i.e..  Vessel  Traffic 
Service  [VTS]  areas,  coastal  zones, 
inland  waterways  and  other  major 
waterways).  AIS  automatically 
exchanges  navigational  and  positional 
information  in  ship-to-ship  and  ship-to- 
shore-to-ship  modes.  Traditional  VTS 
have  been  based  on  radar  and  video 
surveillance  and  rely  on  voice 
communications  by  VHF-FM  radio; 
AlS-based  VTS  will  use  this  technology 
to  perform  the  majority  of  both 
surveillance  and  information  exchange. 
AIS  unburdens  mariners  fitim  VTS 
reporting,  reduces  the  cost  of  operating 
a  VTS  and  eliminates  much  of  the 
potentially  distracting  voice 
commiuiications  associated  with 
traditional  VTS  operations.  Establishing 
an  AlS-based  VTS  will  meet  clear 


Congressional  direction  and  maritime 
community  desires  to  improve  port 
efficiency  and  vessel  traffic  safety 
(particularly  on  the  Lower  Mississippi 
River  area)  and  will  enhance  maritime 
domain  awareness.  This  rulemaking 
supports  the  Coast  Guard's  strategic 
goals  of  safety,  protection  of  natiual 
resources  and  mobility.  At  the 
Department  of  Transportation  level,  this 
rulemaking  supports  the  goals  of  safety, 
mobility  and  protection  of  the  humeui 
and  natural  environment  Additionally, 
AIS  will  be  a  key  link  between 
maritime  transportation  and  DOT's 
Intelligent  Transportation  System 
Initiative  and  is  a  major  element  within 
the  Marine  Transportation  System 
Initiative.  This  rulemaking  is  significant 
because  of  significant  public  interest  in 
this  proposed  rule. 

ThnetaMa: 


Action 


Date  FR  Cite 


NPRM 


03<WV03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  This  proposed 
rule  is  expected  to  reduce  the  number 
of  collisions,  allisions  and  groimdings; 
the  niunber  of  tank  vessel  groundings 
and  collisions  resulting  from 
inadequate  pass^e  or  port  transit 
planning:  the  number  of  and/or  impact 
of  waterway  impediments;  crewmember 
deaths/injuries  on  U.S.  commercial 
vessels;  the  risk  of  major  loss  of  life 
on  passenger  vessels;  the  amount  of  oil 
discharged  into  the  marine 
environment;  and  the  amount  of 
chemicals  entering  the  environment. 

Agency  Contact  Jorge  Arroyo,  Project 

Manager,  G-MWV,  Department  of 

Transportation.  U.S.  Coast  Guard,  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-6277 

Related  RIN:  Split  From  2115-AF75 

RIN:  2115-AG36 

1982.  e  PROTECTION  FOR 
WHISTLEBLOWERS  IN  COAST 
GUARD  (USCG-2002-13016) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  10  USC  1034 

CFR  Citation:  33  CFR  53 

Ljegal  Deadline:  None 
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Abstract  This  rulemaking  would 
amend  33  CFR  part  53  both  by 
extending  coverage  to  uniformed 
members  of  the  Coast  Guard  who  make 
"protected"  communications  either  to 
an  organization  within  the  Department 
of  Transportation  concerned  with  audit, 
inspection,  or  law  enforcement,  or  to 
any  other  person  or  organization 
(including  any  person  or  organization 
in  the  chain  of  command)  designated 
pursuant  to  regulations  to  receive  such 
communications,  and  by  extending  the 
nature  of  protected  communications  to 
comprise  complaints  (a)  of  violations  of 
law  or  regulation  prohibiting  sexual 
harassment,  (b)  or  imlawful 
discrimination,  and  (c)  of  gross 
mismanagement. 


FR  CH* 


NPflM 


11/0(V02 


Regulatory  F1extt>ility  Anaiyais 
Required:  No 

Small  EntMaa  Affactad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact  C3)R  Peter  Ganser, 

Project  Manager.  G-LGL,  Department  of 

Transportation.  U.S.  Coast  Guard,  2100 

Second  Street  SW.  Washington.  DC 

20593-0001 

Phone:  202  267-1553 

RIN:  2115-AG49 


1963.  •  ^PENALTIES  FOR  NON- 
SUBMISSION  OF  BALLAST  WATER 
HANAGEMENT  REPORTS  (USCG- 
2002-13147) 

Prtortty:  Other  Significant 

Legal  AuttKHlty:  16  USC  4711 

CFR  Citation:  33  CFR  151 

None 


Dapartment  of  TransportatkMi  (DOT) 
U.S.  Coast  Guard  (USCG) 


19M.  REPORTING  MARINE 
CASUALTIES  (USC6-20004027) 

Substantive.  Nonsignificant 

Authority:  46  USC  6101:  33  USC 
1901  et  seq 

CFR  Citation:  33  CFR  151;  46  CFR  4 

Legal  Deadline:  None 


This  action  would  add  to  the 
definition  of  a  reportable  marine 
casualty,  "significant  harm  to  the 
environment."  Some  casualty  reporting 
requirements  are  extended  to  include 
foreign  tank  vessels  operating  in  U.S. 
waters,  including  the  Exclusive 
Economic  Zone.  This  project  supports 
the  Coast  Guard's  Marine  Safety  and 
Environmental  Protection  program's 
goal  to  reduce  the  consequence  of 
pollution  incidents  and  further 
supports  the  Coast  Guard's  strategic 
goal  of  protection  of  natural  resources. 


Proposed  Rule  Stage 


Abalract  This  rulemaking  would  set 
penalties  for  failure  to  submit  ballast 
water  management  reports,  as  required 
in  subpart  D  of  33  CFR  151.  It  supports 
the  Coast  Guard's  strategic  goals  of 
protection  of  natural  resources. 


Action 

Date 

FR  one 

Request  fof 

12/2(V94 

59  FR  65522 

Comments 

Comment  Period  End 

02/20^ 

NPRM 

11/02A» 

65  FR  65808 

Supplemental  NPRM 

07/12/01 

66  FR  36530 

Supplemental  h4PRM 

09/10/01 

Comment  Penod 

End 

Final  Rule 

ll/OOAK 

Regulatory  F1axlt>ility  Analyala 
Required:  No 

Sman  Entmea  Affected:  No 

Government  Levels  Affected:  None 

Additional  InformatkNi:  This 
rulemaking  was  formerly  docketed 
under  CGD  91-216.  In  the  2002  Spring 
Agenda,  the  next  action  listed  ('"To  Be 
Withdrawn''^  w»  in  error.  Thi» 
rulemaking  remains  active  and  we 
propose  to  publish  a  final  rule  in 
November  2002. 

URL  For  More  information: 

http://dms.dot.gov 

URL  For  Public  Commanta: 

http://dms.dot.gov 

Agency -Contact:  LCDR  Charles  Barbee, 
Project  Manager.  G-MOA-1,  Department 
of  Transportation.  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001 
Phone:  202  267-1418 

I:  2115-AD98 


1965.  HANDLING  OF  EXPLOSIVES  OR 
OTHER  DANGEROUS  CARGOES 
WITHIN  OR  CONTIGUOUS  TO 
WATERFRONT  FACUJTIES  (USCG- 
199»-4302) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwdty:  33  USC  1231 


Action  Dale  FR  CMi 


NPRM 


11/00«)2 


Regulatory  FlexMllty  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  LCDR  M.  Pat 
McKeown,  Project  Manager.  G-MSO, 
Department  of  Transportation,  U.S. 
Coast  Guard,  2100  Second  Street  SW, 
Washington,  DC  20593-0001 
Phone:  202  267-0500 

RIN:  2115-AG50 


Hnal  Rule  Stage 


CFR  Citation:  33  CFR  126 

Legal  Daadlir>e:  None 

Abatract  This  rulemaking  was 
intended  to  revise  existing  regulations 
covering  waterfront  facilities  that 
handle  dangerous  cargoes.  The  present 
regulations  are  outdated  and  do  not 
reflect  improved  safety  procedures  and 
modem  transportation  methods,  sudi 
as  the  use  of  containers.  Where 
appropriate,  the  regulations  incorporate 
industry  standards  regarding  the 
handling  of  hazardous  materials  at 
waterfront  fiicilities.  This  project 
supports  the  Vice  Commandant's 
workload  reduction  initiative  and  also 
supports  the  Coast  Guard's  strategic 
goal  of  maritime  safety  by  reducing 
deaths  and  injuries  in  the  maritime 
industry. 


Action 


FR  Cite 


ANPRIM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

PefkxJEnd 
NPRM  Comment 

Period  Reopened 
NPRM  Comment 

Period  End 
RnalRute 


01/13/93  58  FR  4127 
04/13/93 

10/29/98  63  FR  57964 
12/28/98 

01/12/99  64  FR  1770 

03/01/99 

11/00/02 
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Final  Rule  Stage 


Regulatory  Flexibility  Analyala 
Required:  No 

ShmII  Entltia»  Affactad:  Businesses 

Govammant  Lavala  Affected:  None 

Additional  Information:  An 

independent  study  has  been  completed 
and  incorporated  with  comments  from 
the  public  in  the  preparation  of  the 
rulemaking.  Old  Docket  Number  CGD 
92-026. 

The  NPRM  was  published  under  the 
more  precisely  descriptive  title  of 
Handling  of  Class  I  (&cplosive) 
Materials  or  Other  Dangerous  Cargoes 
Within  or  Contiguous  to  Waterfit>nt 
Facilities. 

URL  For  Mora  Information: 

http://dms.dot.gov 

URL  For  Pul>llc  Commanta: 

http://dms.dot.gov 

Agency  Contact  Michael  A. 
Jendrossek.  Project  Manager.  G-MSO-2, 
E)epartment  of  Transportation,  U.S. 
Coast  Guard,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001 
Phone:  282  267-0836 

RIN:  2115-AE22 


1986.  LICENSING  AND  MANNING  FOR 
OFRCERS  OF  TOWING  VESSELS 
(USCG  1999^224) 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  14  USC  633;  44  USC 
3507:  46  USC  2103;  46  USC  7101;  46 
USC  7106;  46  USC  7107;  46  USC  7701 

CFR  Citation:  46  CFR  10;  46  CFR  15 

Legal  Deadline:  None 

AlMtract  This  rulemaking  is  necessary 
as  part  of  an  overall  initiative  by  the 
Coast  Guard  to  improve  navigational 
safety  for  towing  vessels.  It  will  help 
ensure  that  the  mariner  piloting  a 
towing  vessel  has  the  proper  training 
and  qualifications  to  handle  the  tug  and 
tow.  It  has  introduced  a  third  level  of 
license  where  there  have  been  only 
two.  Each  level  requires  greater 
experience  and  proficiency  than  the 
one  below.  This  rulemaking  also 
introduces  a  requirement  for 
demonstration  of  proficiency  as  a 
prereqmsite  to  being  issued  an  original 
license.  This  will  be  in  addition  to  the 
current  requirements  for  sea  service, 
physical  examination,  testing  for  drugs, 
and  successful  testing  for  competence. 
This  project  supports  the  Coast  Guard's 
strategic  goal  of  maritime  safety. 


Timetable: 


Action 


FR  Cite 


NPRM 
Correction 
Correction 
Notice  of  Meeting 
NPRM  Comment 

Period  End 
Notice  of  Intent 
SNPRM 
Put)l<c  Meeting 

Memphis  02/1 1/98 
Put>lic  Meeting 

Houston  02/^3/98 
Put>lic  Meeting  Boston 

02/18/98 
Public  Meeting  Seattle 

02/24/98 
SNPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 
Notice  Concerning 

Review 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Notice  of  Put>lic 

Meeting 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


06/19/96  61  FR  31332 
07/11/96  61  FR  36608 
08A)7/96  61  FR  41 208 
08/26/96  61  FR  43720 
10/17/96 


12/18/96 
10/27/97 
01/21/98 

01/21/98 

01/21/98 

01/21/98 

02/24/98 

11/19/99 
02/17/00 


61  FR  66642 

62  FR  55548 

63  FR  3070 

63  FR  3070 
63  FR  3070 

63  FR  3070 

64  FR  63213 


10/27/00  65  FR  64388 
02/09/01   66  FR  9673 

04/26A)1   66  FR  20931 
05/21A)1 

07/11/01   66  FR  36223 

07/25«)1 

11AXV02 

Re^latory  Flexibility  Analyala 
Itequirad:  No 

Small  Entltiaa  Affected:  No 

Government  l^veia  Affected:  None 

Additional  Information:  Old  Docket 
Number  CGD  94-055. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Pulilic  Commanta: 

http://dms.dot.gov 

Agency  Contact:  LCDR  Luke  Harden, 

Project  Manager,  G-MSO-1.  Department 

of  Transportation.  U.S.  Coast  Guard. 

2100  Second  St.  SW.,  Washington,  DC 

20593-0001 

Phone:  202  267-1838 

RIN:  2115-AF23 

1907.  UNITED  SERVICE  DOMESTIC 
VOYAGE  LOAD  UNES  FOR  RIVER 
BARGES  ON  LAKE  MICHIGAN  (USCG- 
199S-4623) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  si 

CFR  Citation:  46  CFR  45 


Legal  Deadline:  None 

Abatract:  This  regulatory  project  will 
allow  certain  unmanned  dry  cargo  river 
barges  operating  on  Lake  Michigan  to 
be  exempted  from  the  normal  Great 
Lakes  load  line  requirements.  Instead, 
they  may  qualify  for  a  conditional  load 
line  exemption,  or  for  a  limited  service 
domestic  voyage  load  line  (depending 
on  which  Lake  Michigan  route).  This 
rulemaking  pertains  to  two  spetufic 
routes:  Chicago  to  Milwaukee,  and 
Chicago  to  Muskegon.  This  will  allow 
certain  non-hazardous  cargoes 
originating  at  inland  river  ports  to  be 
transported  as  far  as  Milwaukee  and 
Muskegon  by  river  barge,  thereby 
benefiting  from  the  relatively  low  cost 
per  ton-mile  of  river  barge 
transportation.  Compliance  is  not 
mandatory  other  than  for  those  river 
barge  operators  who  voluntarily  seek  to 
expand  their  operations  onto  these 
routes.  This  rulemaking  supports  the 
Coast  Guard's  strategic  goal  of  marine 
safety. 

Timetabia: 


Action 


Date 


FR  Cits 


U/02J96  163  FR  58679 
12/28/98  63  FR  71411 

01/04/99 
03/04/99 

04/23/02  67  FR  19685 
05/23/02 

06/20/02  67  FR  41847 


NPRM 

NPRM  Comment 

Period  Extended 
Comment  Period  End 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule- 

AnrKXjncement  of 

Effective  Date  of 

CO!  Sections 
Collection  of  06/20/02 

Infomnation 

Sections  Effective 
Interim  Final  Rule  10/23/02 

Comment  Period 

End 
Final  Rule  02/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affected:  Businesses. 
Organizations 

Government  L^veia  Affected:  None 

Additional  Information:  Old  Docket 
Number  CGD  95-015. 

URL  For  Mora  Information: 

http://dms.dot.gov 

URL  For  Public  Commanta: 

http://dms.dot.gov 

Agency  Contact  Thomas  Jordan. 
Project  Manager,  G-MSE-2,  Department 


74856  Federal  Register / Vol.  67,  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9.  2002 /Unified  Agenda 


74857 
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Final  Rule  Stage 


of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW,  Washington, 
DC  20593-0001 
Phone:  202  267-2988 

RIN:  2115-AF38 


1988.  OUTER  CONTINENTAL  SHELF 
ACTIVITIES  (USCG-1998-3868) 
Piloiily:  Substantive,  Nonsignificant 

Legal  Authority:  43  USC  1333(d)(1):  43 
use  1348(c):  43  USC  1356 

CFR  Citation:  33  CFR  140  to  147 
Legal  Deadline:  None 
Abetract:  This  project  would  revise  the 
regulations  on  Outer  Continental  Shelf 
(OCS)  activities  to:  add  new 
requirements  for  fixed  OCS  facilities  for 
lifesaving,  fire  protection,  training, 
hazardous  materials  used  as  stores,  and 
accommodation  spaces:  require  foreign 
vessels  engaged  in  OCS  activities  to 
comply  with  requirements  similar  to 
those  imposed  on  U.S.  vessels  similarly 
engaged:  and  allow  all  mobile  inland 
drilling  imits  (MIDUs)  to  operate  on  the 
OCS  out  to  a  defined  boundary  line  if 
they  meet  requirements  for  lifesaving, 
firefighting,  and  operations  similar  to 
those  for  fixed  OCS  facilities.  This 
project  would  affect  the  owners  and 
operators  of  facilities  and  vessels 
engaged  in  offshore  activities  associated 
with  the  exploration  for,  development 
of,  or  production  of  the  resources  of 
the  OCS.  The  preliminary  estimate  of 
costs  imposed  by  these  amendments 
varies  according  to  the  unit.  The  Coast 
Guard  is  consulting  with  the  Minerals 
Management  Service,  part  of  the 
Department  of  the  Intwior.  It  supports 
the  Coast  Guard's  strategic  goal  of 
marine  safety  and  environmental 
protection. 


Action 


FR  cn* 


Request  for 

Comments 
Comment  Period  End 
NPRM 

NPRM  Conection 
NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysie 
Required:  No 

SmeN  EfitWee  Affected:  No 


06/27/95  60  FR  33185 

09/25/95 

12/07/99  64  FR  68416 
02/22/00  65  FR  8671 
031/16/00  65  FR  14226 

06/30AX)  65  FR  40559 

11/30/00 

03/00/03 


Government  Levels  Affected:  None 

Additionel  Information:  The  Notice  of 
Request  for  Comments  published  Jime 
27,  1995,  was  assigned  Coast  Guard 
docket  number  95-016.  Following  the 
request  for  comments  this  docket  was 
terminated.  This  project  continues 
under  docket  USCG-1998-3868  and  RDM 
2115-AF39. 

URL  For  More  intermatlon: 

http://dms.dot.gov 

URL  For  Public  Commenta: 

http://dms.dot.gov 

Agency  Contact:  James  Magill,  Project 

Manager,  G-MSO-2,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Stieet  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-1082 

RIN:  2115-AF39 

1989.  RRE-SUPPRESSION  SYSTEMS 
AND  VOYAGE  PLANNING  FOR 
TOWING  VESSELS  (USCG  2000-e931) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  3719;  46  USC 

4102 

CFR  Citation:  33  CFR  157:  46  CFR  27 

Legal  Deadline:  NPRM.  Statutory, 
October  1.  1997. 

Abatract:  The  Coast  Guard  proposes 
requirements  for  (a)  total-flooding  or 
other  installed  systems  for  suppressing 
fires  on  existing  towing  vessels  and  (b) 
voyage-planning.  The  purpose  of  this 
rulemaking  is  to  reduce  oil  spills  from 
single-hull,  non-self-propelled  barges. 
Drifting  oil  barges  have  run  aground 
and  spilled  their  cargoes,  causing 
considerable  damage  to  marine  life  and 
the  enviroimient.  This  project  was 
developed  in  cooperation  with  the 
Towing  Safety  Advisory  Committee.  It 
supports  the  Coast  Guard's  strategic 
goals  of  maritime  safety  and  protection 
of  nat\iral  resources. 


Acdon 


Action 


Dal*         FR  cue 


NPRM 

Comment  Period  End 

Comment  Period 

Reopened 
Notice  of  Piit)Jic 

Meeting 
Comment  Period  End 
SNPRM 
Notice  o<  Public 

Meeting 
SNPRM  Comment 

Period  End 


10/06/97  62  FR  52057 

01/05/98 

02/27/98  63  FR  9980 

02/27/98  63  FR  9980 

05/11/98 

11/0e«»  65FR66941 

12/28AX)  65FR82303 

03/08/01 


FR  Cite 


07/11/01   66  FR  36223 


09/15/01 


11/0a«)2 


SNPRM;  Notice  of 

Mtg.  &SecorKl 

Reopening 

Comment  Period 
Second  Reopened 

Comment  Period 

End 
Interim  Rule 

Regulatory  Flexibility  Analyaia 
Required:  Undetermined 

Small  Entitlee  Affected:  Businesses 

Government  Leveia  Affected:  None 

Additional  Information:  This 
rulemaking  was  formerly  tided 
"Towing  Vessel  Safety  (Fire 
Suppression  Systems  and  Other 
Measures  for  Towing  Vessels)"  (CGD 
97-064).  It  originally  proposed 
requirements  for  three  sets  of  issues 
relative  to  the  safety  of  towing  vessel 
safety  issues:  Fire-suppression  systems 
and  other  measures:  control  measures 
for  tank  barges:  and  fire-protection 
measures  for  towing  vessels.  The  latter 
two  components  have  developed  into 
separate  rulemakings:  Emergency 
Control  Measures  for  Tank  Barges 
(USCG  1998-4443)  (RIN  2115-AF65) 
and  Fire  Protection  Measures  for 
Towing  Vessels  (USCG  1998-4445)  (RDM 
2115-AF66). 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Commenta: 

http://dms.dot.gov 

Agency  Contact:  Randall  Eberly, 
Project  Manager,  G-MSE-4,  Department 
of  Transportation,  U.S.  Coast  Guard. 
2100  Second  Street  SW,  Washington, 
DC  20593-0001 
Phone:  202  267-1861 

Related  RIN:  Split  From  2115-AF65, 
Split  From  2115-AF66 

RIN:  2115-AF53 

1990.  -(SALVAGE  AND  MARINE 
RREFIGHT1NG  REQUIREMENTS; 
VESSEL  RESPONSE  PLANS  FOR  OIL 
(USCG-1998-3417) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
103  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2115-AF60 

1991.  DEEPWATER  PORTS  (USCG- 
1998-3884) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1503 


DOT-USCG 


Rnal  Rule  Stage 


CFR  Citation:  33  CFR  148  to  150 

Legal  Deadline:  None 

Abatract:  The  purpose  of  this 
rulemaking  is  to  update  the  Deepwater 
Port  Regulations.  Section  502  of  the 
Coast  Guard  Authorization  Act  of  1996 
necessitates  changes  to  the  current 
Deepwater  Port  re^^ations.  These 
regidations  were  developed  in  the 
1970s  when  there  were  no  deepwater 
ports  in  the  United  States.  The  Coast 
Guard  will  be  revising  the  regulations 
to:  remove  from  the  regulations,  and 
place  in  the  license  conditions,  those 
requirements  which  belong  in  the 
license  conditions:  and  remove  from 
the  regulations  those  things  which  can 
be  addressed  in  an  operations  manual. 
The  Coast  Guard  will  also  consider 
revising  the  regulations  to  address 
technological  advancements  and 
operational  experience  gained  over  the 
last  20  years.  In  accordance  with 
section  610  of  the  RegiUatory  Flexibility 
Act.  the  Coast  Guard  is  also  reviewing 
these  regidations  for  their  impacts  on 
small  businesses  and  the  potential  to 
reduce  any  such  impacts.  Public 
conunent  on  small  business  impacts  is 
specifically  requested.  This  rulemaking 
will  encompass  a  complete  review  of 
the  Deepwater  Port  R^idations.  This 
project  supports  the  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
protection  of  natural  resources. 

Timetable: 


Action 


Date  FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
NPRM  Comment 

.  Period  Reopened 
Second  NPRM 

Comment  Period 

End 
Final  Rule 


08/29/97  62  FR  45774 
10/13/97 

05/30/02  67FR37920 
07/29/02 

08/19/02  67  FR  53764 

09/18/02 


06AXV03 


Regulatory  FlexUiility  Analyaia 

Required:  No 

Small  Entttlea  Affected:  Businesses 

Government  Leveia  Affected: 

Undetermined 

Additional  Information:  ANPRM  was 
published  under  Docket  Number  USCG- 
1998-4441.  This  docket  number  is 
replaced  wiUi  USCG-1998-3884. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  FOr  Public  Commenta: 


http://dms.dot.gov 

Agency  Contact:  CDR  Mark  Prescott, 

Prolect  Manager,  G-MSO,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW,  Washington.  DC 

20593-0001 

Phone:  202  267-0225 

RIN:  2115-AF63 

1992.  ANCHORAGu  GROUND; 
SAFETY  ZONE;  SPEED  UMiT; 
TONGASS  NARROWS  AND 
KETCHIKAN,  AK  (CGD1 7-99-002) 

PikHlly:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  471;  33  USC 
1231;  33  USC  2071 

CFR  Citation:  33  CFR  162;  33  CFR  165; 
33  CFR  110 

Legal  Deadline:  None 

Abatract:  This  rulemaking  would  grant 
an  exemption  from  the  present  7-]aiot 
speed  limit  in  Tongass  Narrows,  AK, 
for  float  plane  take-off  and  landing  and 
vessels  23  feet  in  length  or  less.  The 
geographic  area  for  the  speed  limit 
would  be  expanded.  A  safety  zone  used 
for  cruise  ship  anchorages  woidd  be 
redesignated  as  an  anchorage  area  to 
reflect  actual  usage  of  the  area  and 
transiting  vessels  would  be  required  to 
move  quickly  and  direcdy  through  the 
anchorage,  without  rapid  course 
changes,  to  increase  safety.  This  project 
supports  the  Coast  Guard's  strategic 
goal  of  marine  safety. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 


03/25/99  64  FR  14414 
05/ia«9 

06/02/99  64FR29554 
11/30«9 


04/07/00  65  FR  18242 
10/31/00 


11AXV02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entttlea  Affected:  Businesses 

Government  Leveia  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Commenta: 

http://dms.dot.gov 

Agency  Contact:  LT  Kenneth  Kostecki, 
Project  Manager,  Department  of 


Transportation,  U.S.  Coast  Guard,  2030 
Sealevel  Drive,  Suite  203,  Ketchikan, 
AK  99901 
Phone:  907  225-4496 

RIN:  2115-AF81 


1993.  TRAINING  AND 
0UAUFK;ATK>NS  for  PERSONNEL 
ON  PASSEf4GER  SHIPS  (USCG  1999- 
5610) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  46  USC  2103:  46  USC 
ch  71:  46  USC  ch  73 

CFR  Citation:  46  CFR  12:  46  CFR  15; 
46  CFR  10 

Legal  Deadline:  None 

Atiatract:  This  project  will  implement 
new  amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Sea&rers,  1978  (STCW),  that  impose 
requirements  for  training  and 
qualifications  of  masters,  officers, 
engineers,  and  "ratings."  The  following 
training  courses  are  mandatory  for  the 
persoimel  on  passenger  ships  other 
than  roll-on,  roll-off,  carrying  more 
than  12  passengers  operating  on 
international  voyages:  (1)  Crisis 
Management  and  Human  Behavior:  (2) 
Crowd  Management;  (3)  Special  Safety; 
(4)  Passenger  Safety,  with  special 
attention  given  to  disabled  persons  and 
others  needing  assistance;  and  (5) 
Special  Familiarization.  This 
rulemaking  supports  the  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
protection  of  natiural  resources. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 


06/1  SAX)  65  FR  37507 
09/13/00 

umofoz 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entttlea  Affected:  No 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Commenta: 

http://dms.dot.gov 

Agency  Contact  Mark  Gould,  Project 
Manager,  G-MSO-1,  Department  of 
Transportation,  U.S.  Coast  Guard,  2100 
Second  Stiwt  SW,  Washington,  DC 
20593-0001 
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Phone:  202  267-6890 
RIN:  2115-AF83 


1994.  ALTERNATE  HULL 
EXAMINATION  PROGRAM  FOR 
CERTAIN  PASSENGER  VESSELS, 
AND  UNDERWATER  SURVEYS  FOR 
PASSENGER,  NAUTICAL  SCHOOL, 
AND  SAIUNG  SCHOOL  VESSELS 
(USCG-2000-6858) 
Priority:  Substantive.  Nonsignificant 
Legal  Authority:  46  USC  3305;  46  USC 

3308 

CFR  Citation:  46  CFR  71;  46  CFR  115; 

46  CFR  167;  46  CFR  169:  46  CFR  176 

Legal  Deadline:  None 

Abstract:  This  regulatory  project  will 
establish  hull  examination  alternatives 
and  a  drydock  extension  policy  for 
qualifying  passenger  vessels  that 
operate  exclusively  on  benign,  low-risk 
environments,  and  that  have  limited 
time  under  way.  In  addition,  the 
proposed  regulations  would  provide  the 
option  of  alternating  drydock 
examinations  with  underwater  surveys 
for  passenger  vessels.  This  project 
supports  the  Coast  Guard's  strategic 
Marine  Safety.  Security  and 
Environmental  Protection  Program's 
goal  of  mobility  by  facilitating 
commerce  and  eliminating 
interruptions  and  impediments  to  the 
economical  movement  of  goods  and 
people. 


Action 


FR  CM* 


04/29/02  67  FR  21062 
06/28/02 


07/29/02 


08/28A)2  67  FR  55162 


intenm  Final  Ride 
Intenm  Final  Rule 

Effective 
Intenm  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule: 

announcement  <A 

effective  date 
Cdtection  of  06/28/02 

infomiation  Interim 

Rule  Sections 

Effective 
Final  Rule  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Snuili  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Additional  Information:  This  project  is 
a  split-off  of  RIN  2115-AF73.  The  split 
was  a  result  of  comments  received 
under  the  NPRM  that  was  published 
under  RIN  2115-AF73.  11/15/1999.  64 


FR  62018.  entitled  Frequency  of 
Inspection  Alternate  Hull  Exam 
Program  for  Certain  Passenger  Vessels, 
and  Underwater  Surveys  for  Passenger. 
Nauticcil  School,  and  Sailing  School 
Vessels. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Martin  Walker. 

Project  Manager.  G-MOC.  Department 

of  "Transportation,  U.S.  Coast  Guard. 

2100  Second  St.  SW,.  Washington.  DC 

20593-0001 

Phone:  202  267-1047 

Related  RIN:  Split  From  2115-AF73 

RIN:  2115-AF95 

1995.  ALLOWING  ALTERNATIVE 
SOURCE  TO  INCANDESCENT  UGHTS, 
AND  ESTABUSHING  STANDARDS 
FOR  NEW  UGHTS,  IN  PRIVATE  AIDS 
TO  NAVIGATION  (USCG-2000-7466) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  14  USC  83: 14  USC 

85:  43  USC  1333 

CFR  Citation:  33  CFR  66 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  is  seeking 
to  let  the  lighting  industry  and  owners 
of  private  aids  to  navigation  take 
advantage  of  a  recent  improvement  in 
technology — one  that  enables  the  use  of 
lanterns  biased  on  Light-Emitting  Diodes 
(LEDs).  which  would  reduce  the 
consumption  of  power  and  simplify  the 
maintenance  of  the  aids.  The  use  of 
these  lanterns  should  stimulate 
competition  in  the  industry,  reduce 
maintenance  and  therefore  operating 
costs,  and  allow  the  marking  of  the  aids 
in  a  desirable  manner.  This  rule 
supports  the  Coast  Guard's  strategic 
goals  of  maritime  safety  and  maritime 
mobility. 


Government  Levels  Affected:  None 

Additiortal  Information:  The  Coast 
Guard  withdrew  the  direct  final  rule 
because  it  received  an  adverse 
comment.  The  Coast  Guard  published 
an  NPRM  to  solicit  additional 
comments  from  the  public. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Daniel  Andrusiak, 
Project  Manager.  G-OPN-2,  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW,  Washington,     . 
DC  20593-0001 
Phone:  202  267-0327 

RIN:  2115-AF98 

1996.  WEARING  OF  PERSONAL 

FLOTATION  DEVICES  (PFDS)  BY 

CERTAIN  CHILDREN  ABOARD 

RECREATIONAL  VESSELS  (USCG- 

2000-8589) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  4302 

CFR  Citation:  33  CFR  175,  subpart  B 

l.egai  Deadline:  None 

Abstract:  This  rule  requires  every  child 
under  the  age  of  13  to  wear  a  personal 
flotation  device  (PFD) — also  called  a 
lifejacket — while  aboard  a  recreational 
vessel  under  way  and  while  not  below 
decks  or  in  an  enclosed  cabin.  It 
adopts,  on  waters  subject  to  the 
jurisdiction  of  the  United  States  within 
any  State,  any  requirement  for  the 
wearing  of  a  PFD  established  by  that 
State  for  a  child  under  an  age  specified 
by  that  State.  The  rule  also  sets,  on 
waters  subject  to  the  jurisdiction  of  the 
United  States  within  any  State  lacking 
any  such  requirement,  its  own, 
comparable  requirements.  This  project 
supports  the  Coast  Guard's  strategic 
goal  of  maritime  safety. 

Timetat>le: 


FR  CN* 


Direct  Final  Rule 
Direct  Final  Rule 

Withdrawn 
NPRM 
NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


10«)4/00  65  FR  59124 
01/02/01    66FR8 

06/24A)2  67  FR  42512 
08/23/02 

11/00/02 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Notice  of  Withdrawal 

of  Final  Rule 
Wrttidrawal  of  Final 

Rule  Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 


05A)1/01   66  FR  21717 
08/29/01 

02/27/02  67  FR  8881 
03/27/02  67  FR  19643 

03/27/02 

06/24/02  67  FR  42488 
08/23/02 
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Rnal  Rule  Stage 


Action 


Dale         FR  Cite 


Interim  Final  Rule  1 2/23/02 

Effective 
FmalRule  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entltlas  Affectad:  No 

Government  Levels  Affected:  None 

Additional  Information:  After 
publication  of  the  final  rule,  the  State 
Boating  Law  Administrator  (BLA)  of 
Ohio  raised  a  concern  about  possible 
adverse  impacts  due  to  Federal 
enforcement  of  PFD-wearing 
requirements  on  vessels  not  subject  to 
State  requirements  because  of  vessels' 
lengths.  The  Coast  Guard  withdrew  the 
Final  Rule  before  its  effective  date  and 
later  published  an  Interim  Rule  that 
allows  public  comment  on  a  new 
alternative,  which  removes  the 
potential  differences  between  Federal 
and  State  requirements. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Carlton  Perry,  Project 

Manager,  G-OPB-1,  Department  of 

Transportation,  U.S.  Coast  Guard.  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-0979 

RIN:  2115-AG04 


1997.  FEDERAL  REQUIREMENTS  FOR 
PROPELLER  INJURY  AVOIDANCE 
MEASURES  (USCG  2001-10163) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  46  USC  4302 

CFR  Citation:  33  CFR  175 

Legal  Deadline:  None 

Abstract:  This  rule  would  establish 
Federal  requirements  for  non-planing 
recreationsd  houseboats  equipped  with 
propeller  driven  propulsion  located  aft 
of  the  transom.  This  rule  would  require 
owners  of  these  non-planing 
recreational  houseboats  to  install  either 
one  or  two  propulsion  unit  measures 
(a  propeller  guard  or  a  jet  piunp  drive) 
or  employ  three  combined  measures 
(use  of  an  ignition  cut-off  switch,  where 
installed,  and  install  a  swim  ladder 
interlock  device  and  an  aft-visibility 
device).  Owners  of  rental  houseboats 
would  have  to  also  install  an  ignition 
cut-off  switch,  if  not  already  installed. 


These  requirements  would  reduce  the 
number  of  boaters  who  are  seriously  or 
fatally  injured  when  struck  by  the 
propeller  of  a  non-planing  recreational 
houseboat.  This  rulemaking  would 
implement  recommendations  made  by 
the  National  Boating  Safety  Advisory 
Council.  It  supports  the  Coast  Guard's 
strategic  goal  of  marine  safety. 

Timetable: 


Action 


Date 


FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Final  Rule 


12/10/01   66  FR  63645 
03/11/02 

03/26/02  67  FR  13738 

05/11/02 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Govemntent  Levels  Affected:  None 

URL  For  More  information: 

http://dins.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Carlton  Perry,  Project 

Manager,  G-OPB-1,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-0979 

Related  RIN:  Related  To  2115-AF28 

RIN:  2115-AG18 

1998.  SAFETY  ZONES  FOR  OUTER 
CONTINENTAL  SHELF  FACILITIES  IN 
THE  GULF  OF  MEXICO  (CGD08-01- 
025) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  14  USC  85;  33  USC 
2071 

CFR  Citation:  33  CFR  147 

Legal  Deadline:  None 

Abstract  The  Coast  Guard  proposes  to 
establish  safety  zones  around  five 
petroleum  and  gas  production  facilities 
in  the  Outer  Continental  Shelf  in  the 
Gulf  of  Mexico.  The  four  platforms  and 
one  moored  spar  buoy  need  to  be 
protected  from  vessels  operating 
out^de  the  normal  shipping  channels 
and  fairways.  Placing  safety  zones 
around  these  facilities  will  significantly 
reduce  the  threat  of  ailisions,  oil  spills 
and  releases  of  natural  gas.  The 
proposed  regulation  would  prevent  all 


vessels  from  entering  or  remaining  in 
specified  areas  around  the  platforms 
except  for  the  following:  an  attending 
vessel;  a  vessel  imder  100  feet  in  length 
overall  not  engaged  in  towing;  or  a 
vessel  authorized  by  the  Eighth  Coast 
Guard  District  Commander.  The 
proposed  safety  zones  are  necessary  to 
protect  the  safety  of  life,  property  and 
the  environment  and  support  the  Coast 
Guard's  strategic  goals  of  marine  safety 
and  protection  of  natiual  resources. 

Timetat>le: 


Action 


Dale  FR  CM* 


12/10/01   66  FR  63642 
O2/0eA)2 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  LT  Karrie  Trebbe, 
Department  of  Transportation.  U.S. 
Coast  Guard.  Eighth  Coast  Guard 
District  Commander,  Hale  Boggs 
Federal  Bldg.,  501  Magazine  Street, 
New  Orleans,  LA  70130 
Phone:  504  589-6271 

RIN:  2115-AG22 

1999.  SAFETY  ZONE  FOR  OUTER 

CONTINENTAL  SHELF  FACILITY  IN 

THE  GULF  OF  MEXICO  (CGD084)1- 

043) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  14  USC  85;  43  USC 
1333 

CFR  Citation:  33  CFR  147 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  around  a  high- 
production,  manned  oil  and  natural  gas 
facility  in  the  Outer  Continental  Shelf 
in  the  Gulf  of  Mexico  in  Green  Canyon 
205A.  The  facility  needs  to  be  protected 
from  vessels  operating  outside  the 
normal  shipping  channels  and  fairways. 
Placing  a  safety  zone  around  the  facility 
will  significantly  reduce  the  threat  of 
ailisions,  oil  spills,  and  releases  of 
natiiral  gas.  The  proposed  regulation 
would  prevent  all  vessels  from  entering 
or  remaining  in  specified  areas  around 
the  facility  except  for  the  following:  An 
attending  vessel;  a  vessel  imder  100 
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Final  Rule  Stage 


feet  in  length  overall  not  engaged  in 
towing;  or  a  vessel  authorized  by  the 
Eighth  Coast  Guard  District 
Commander.  The  proposed  safety  zone 
is  necessary  to  protect  life,  property, 
and  the  environment  and  supports  the 
Coast  Guard's  strategic  goals  of  marine 
safety  and  protection  of  natural 
resources. 


Action 


FR  Cila 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Rule 


04A)2/02  67  FR  15505 
06/03/02 


11/00A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  LT  Karrie  Trebbe. 
Department  of  Transportation,  U.S. 
Coast  Guard.  Eighth  Coast  Guard 
District  Commander.  Hale  Boggs 
Federal  Bldg.,  501  Magazine  Street, 
New  Orleans,  LA  70130 
Phone:  504  589-6271 

RIN:  2115-AG31 

2000.  NOTIFICATIONS  OF  ARRIVAL 
AND  DEPARTURE  IN  PORTS  OR 
PLACES  IN  THE  UNITED  STATES 
(USCG-2001-11805) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1223(a)(5):  33 
use  1226;  33  USC  1231 

CFR  Citation:  33  CFR  160 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  needs  to 
permanently  amend  its  regulations 
relating  to  the  Notifications  of  Arrival 
(NOA)  and  Departure  (NOD) 
Requirements  in  33  CFR  part  160  to 
ensure  port  safety,  security,  and 
environmental  protection  as  well  as 
maintain  the  uninterrupted  flow  of 
commerce.  Subsequent  to  the  terrorist 
attacks  of  September  2001,  we 
published  an  emergency  temporary 
final  rule  (96-hour  rule)  amending  the 
NOA  and  NOD  requirements  for 
commercial  vessels  bound  for  or 
departing  from  ports  or  places  in  the 
United  States.  The  temporary  final  rule 
terminates  on  Jime  15,  2002.  hi  this 


rulemaking  we  propose  to  make 
permanent  most  of  the  changes 
introduced  by  the  temporary  final  rule. 


Action 


FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


06/19/02  67  FR  41659 
08/19/02 


03AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agsncy  Contact:  LT()g)  Marcus  Lines, 

Project  Manager,  G-NQ*,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street,  SW.  Washington,  DC 

20593-0001 

Phone:  202  267-6854 

Related  RIN:  Related  To  2115-AG47 

RIN:  2115-AG35 

2001.  •  GREAT  LAKES  MARITIME 
ACADEMY  —  EUGIBILITY  OF 
CERTAIN  GRADUATES  FOR 
UNRESTRICTED  THIRD-MATE 
LICENSES  (USCG-2002-13213) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  14  USC  633;  31  USC 
9701;  46  USC  2101;  46  USC  2103;  46 
USC  2110;  ... 

CFR  Citation:  46  CFR  10 

Legal  Deadline:  None 

Abstract:  This  rulemaking  removes  a 
restriction  on  the  eligibility  of  some 
Great  Lakes  Maritime  Academy 
graduates  for  ocean  vessel  third  mate 
licensing.  It  furthers  the  Coast  Guard's 
strategic  goals  of  maritime  safety, 
protection  of  natural  resources,  and 
maritime  mobility. 

Timetable: 


Action 


FR  CH* 


Direct  Final  Rule  1 1AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  Donald  Kerlin, 
Department  of  Transportation,  U.S. 
Coast  Guard,  National  Maritime  Center 


(NMCd),  4200  Wilson  Blvd.,  Suite  600. 
Arlington,  VA  22203-1804 
Phone:  202-493-1006 

RIN:  2115-AG43 

2002.  •  TRAFFIC  SEPARATION 
SCHEMES:  IN  THE  STRAIT  OF  JUAN 
DE  FUCA  AND  ITS  APPROACHES;  IN 
PUGET  SOUND  AND  ITS 
APPROACHES;  IN  HARO  STRAIT, 
BOUNDARY  PASS.  AND  IN  THE 
STRAIT  OF  GEORGIA  (USCG-2002- 
12702) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1223 

CFR  Citation:  33  CFR  167 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  propose 
amendments  to  the  existing  traffic 
separation  schemes:  In  the  Strait  of 
Juan  de  Fuca  and  its  approaches;  In 
Puget  Sound  and  its  approaches;  in 
Haro  Strait,  Boundary  Pass,  and  in  the 
Strait  of  Georgia.  These  amendments 
are  approved  by  the  International 
Maritime  Organization  and  have  been 
validated  by  several  recent  vessel 
routing  studies.  With  the  amendments 
in  place,  commercial  vessels  would  be 
routed  farther  offshore  when  entering 
or  departing  the  TSS,  providing  an 
extra  margin  of  safety  and 
environmental  protection  in  the 
Olympic  Coast  National  Marine . 
Sanctuary  and  adjacent  waters.  This 
rulemaking  will  incorporate  the 
modified  TSS  into  the  Code  of  Federal 
Regulations.  This  project  supports  the 
Coast  Guard's  strategic  goals  of  safety 
and  protecting  the  marine  environment. 

Tlmettf>le: 


Action 


Dale  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


08/27/02  67  FR  54981 
10/28/02 


02A)0/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Detweiler, 

Project  Manager  G-MWV,  Department 

of  "Transportation,  U.S.  Coast  Guard, 

2100  Second  St.,  SW.  Washington.  DC 

20593-0001 

Phone:  202  267-0574 

RIN:  2115-AG45 
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2003.  e  TEMPORARY  REQUIREMENTS 
FOR  NOTIFICATKMI  OF  ARRIVAL  IN 
U.S.  PORTS  (USCG-2001-10689) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1223;  33  USC 
1226;  33  USC  1231;  49  CFR  1.46 

CFR  Citation:  33  CFR  160 

Legal  Deadline:  None 

Abstract  To  ensure  public  safety  and 
security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  is  extending  its  temporary 
rule  changing  notification  requirements 
for  vessels  bound  for  or  departing  from 
U.S.  ports.  This  rulemaking  will 
lengthen  the  usual  notification  period 
frt)m  24  to  96  hours  prior  to  port  entry, 
require  submission  of  reports  to  a 
central  national  clearinghouse,  suspend 
exemptions  for  vessels  operating  in 
compliance  with  the  Automated  Mutual 
Assistance  Vessel  Rescue  System,  for 
some  vessels  operating  on  the  Great 
Lakes,  and  vessels  on  scheduled  routes, 
and  require  information  about  persons 
onboard  these  vessels.  This  rulemaking 
is  necessary  to  ensure  receipt  of 


comprehensive  and  timely  information 
on  vessels  entering  U.S.  ports.  The 
extension  of  the  temporary  rule  will 
allow  the  Coast  Guard  to  complete  its 
rulemaking  to  permanently  revise  the 
notice  of  arrival  requirement.  This 
rulemaking  supports  the  Coast  Guard's 
strategic  goal  of  maritime  security. 

Timetable: 


Action 


FR  Cite 


NPRM-Changeof        07/23«)2  67  FR  48073 

Effective  Period  of 

Temporary  Rule 
NPRM  Comment  08/22/02 

Period  End 
Temporary  Rule;  08/28/02  67  FR  551 15 

Extending  Effective 

Period  to 

03/31/2003 
Final  Rule  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  The  temporary 
rule  this  rulemaking  proposed  to 
extend  is  assigned  RIN  2115-AG24.  The 


following  four  documents  have  been 
published  in  the  Federal  Register  under 
RIN  2115-AG24:  A  temporary  final  rule 
(TFR)  effective  from  October  4,  2001  to 
June  15,  2002  (67  FR  37682,  May  30, 
2002),  two  TFR  corrections  (66  FR 
57877,  November  19,  2001;  and  67  FR 
2571,  January  18,  2002)),  and  a  TFR 
that  extended  the  effective  period 
through  September  30,  2002  (67  FR 
37682,  May  30,  2002).  Because  the  first 
TFR  was  treated  as  a  completed  action, 
RIN  2115-AG24  did  not  appear  in  the 
Agenda. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  LT(Jg)  Marcus  Lines, 

Project  Manager,  G-MP,  Department  of 

Transportation.  U.S.  Coast  Guard,  2100 

Second  Street,  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-6854 

Related  RIN:  Related  To  2115-AG35. 
Related  To  2115-AG24 

RIN:  2115-AG47 


Department  of  Transportation  (DOT) 
U.S.  Coast  Guard  (USCG) 


Long-Term  Actions 


2004.  SAFETY  AND  SECURITY  ZONE 
REGULATIONS 

Priority:  Routine  and  Frequent 

Legal  Auttwrlty:  33  USC  1225;  33  USC 
1226;  33  USC  1231;  33  USC  1233;  50 
USC  191 

CFR  Citation:  33  CFR  100;  33  CFR  165 

l.egai  Deadline:  None 

Abstract:  The  Coast  Guard  uses  these 
routine  and  frequent  regulations  to 
establish  control  of  access  to  areas  to 
ensure  the  safety  or  security  of  events, 
vessels,  waterfitint  facilities,  or 
individuals.  Many  of  these  zones  are 
of  short  duration,  ranging  from  a  few 
hours  to  a  few  days,  and  all  are 
geographically  limited  in  area.  Safety 
zones  are  established  for  events  such 
as  fireworks  displays,  high  speed  races, 
or  the  transit  of  dangerous  cargoes  such 
as  explosives  or  liquefied  petroleum 
gas.  Security  zones  are  established  for 
Presidential  or  Vice  Presidential  visits, 
high  profile  events  such  as  the 
Olympics,  controversial  events  such  as 
transport  of  spent  nuclear  fuel,  and  in 
response  to  the  threat  of  terrorist 
attacks.  Safety  and  security  zones  are 


promulgated  by  Captains  of  the  Port  or 
District  Commanders.  These  routine 
and  &«quent  rulemakings  support  the 
Coast  Guard's  strategic  goals  of  marine 
safety,  mobility,  maritime  security,  and 
national  defense.  Total  actions  expected 
10/01/2002  to  10/01/2003:  300. 

TimataMa: 


Action 


Date         FR  Cite 


Actions  WiH  Continue    1 0/00/03 
Through 

Regulatory  Flexil>llity  Analysis 
Required:  No 

Small  Entities  Afftelad:  No 

Government  Levels  Affected:  None 

Additional  Information:  Routine  and 
frequent  rulemakings  issued  under  this 
RIN  will  have  individual  docket 

numbers. 

Agency  Contact:  Ed  LaRue,  Project 

Manager,  G-MWV,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Sti«et  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-0416 

RIN:  2115-AA97 


2005.  SPECIAL  ANCHORAGE 
AREAS/ANCHORAGE  GROUNDS 
REGULATIONS 

Priority:  Routine  and  Frequent 

Legal  AuttKMlty:  33  USC  471;  33  USC 
2030;  33  USC  2035;  33  USC  2071 

CFR  Citation:  33  CFR  llO 

Legal  Deadline:  None 

Abstract:  These  routine  and  frequent 
regulations  are  established  where 
maritime  and  commercial  interests 
require  them  for  safety  of  navigation. 
Special  anchorage  areas  are  areas  in 
which  vessels  of  not  more  than  65  feet 
may  anchor  without  displaying  the 
required  lights  or  sound  signals.  These 
special  anchorage  areas  are  limited 
geographically,  and  depending  upon 
the  purpose,  establish  both  long-  and 
short-term  anchorages.  Anchorage 
grounds  are  limited  geographically, 
delineate  the  types  and  size  of  vessel 
which  may  use  the  anchorage,  and  may 
place  time  and  other  restrictions  on  its 
use.  Special  anchorage  areas  and 
anchorage  grounds  are  promulgated  by 
District  Commanders  in  response  to 
requests  from  appropriate  officials. 
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These  routine  and  frequent  rulemakings 
support  the  Coast  Guard's  strategic  goal 
of  marine  safety.  Total  actions  expected 
10/01/2002  to  10/01/2003:  10. 


FR  CM* 


Actions  WW  Continue    tOMXM>3 
Through 

ReguMory  FlexibWty  Analysis 

ll:  No 


SmaH  Entities  Affsdsd:  No 

Government  Laveto  Affected:  None 

Additional  Information:  Routine  and 
frequent  rulemakings  issued  under  this 
RIN  will  have  individual  docket 
numbers. 

Agency  Contact:  Ed  LaRue.  Project 

Manager.  G-MVW.  Department  of 

Transportation.  U.S.  Coast  Guard,  2100 

Second  Street  SW.  Washington.  DC 

20593-0001 

Phone:  202  267-0416 

RIN:  2115-AA98 

2006.  -KNSCHARGE-REMOVAL 
EQUIPMENT  FOR  VESSELS 
CARRYING  OH.  (CGO  904)68) 

PriorNy:  Othm  Significant 

Legal  Authority:  33  USC  1321 

CFR  Citation:  33  CFR  155 


Final,  Statutory, 
August  18.  1992. 

Abstract  The  Oil  Pollution  Act  of  1990 
directed  the  President  by  August  18. 
1992.  to  require  periodic  inspection  of 
discharge-removal  equipment  to  ensure 
that  it  is  available  in  an  emergency,  and 
to  require  carriage  of  discharge-removal 
equipment  by  vessels  operating  in  the 
navigable  waters  of  the  United  States 
and  carrying  oil  or  hazardous 
substances.  This  action  implemented 
those  provisions.  This  project  supports 
the  Coast  Guard's  strategic  goal  of 
protection  of  natural  resources.  This 
project  is  considered  significant 
because  of  substantial  public  interest. 


AcUon 


FR  ON* 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  ComrDent 

Period  ExtervJed 
NPRM  Comment 

Period  End 


06/30^1   S6FR43534 
10/16/91 

09^^29/92  57  FR  44912 
1(y2e/92  57  FR  48489 

10/29/92 


Action 


FR  CMS 


12/22/93  58  FR  67988 
01/21/94 

01/26/94  59  FR  3749 
02/22/94 


NPRM  Comment  11/16/92 

Period  Extended 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Corredion 
Interim  Final  Rule 

Comment  Period 

End 
Next  Action  Undetermined 

ReguMory  Flexi>lllly  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  PubHc  Comments: 

http://dms.dot.gov 

Agency  Contact:  David  A.  DviPont, 
Project  Manager.  G-MSR-2.  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001 
Phone:  202  267-0971 

RIN:  2115-AD66 

2007.  ^ESCORT  VESSELS  FOR 
CERTAIN  TANKERS  (CGD  91-202) 

Priority:  Other  Significant 

Legal  Auttiorlty:  46  USC  3703 

CFR  Citation:  33  CFR  168 

Legal  Deadline:  None 

AlMlract:  This  rulemaking  developed 
standards  which  implement  section 
4116(c)  of  the  Oil  Pollution  Act  of 
1990.  It  addressed  the  areas  of  Prince 
William  and  Puget  Sounds  and  requires 
a  two-vessel  escort  for  single-hull 
tankers  greater  than  5,000  gross  tons. 
On  November  1.  1994.  the  crash  stop 
criteria  were  suspended  because  of 
industry  concerns  about  meeting  the 
criteria.  On  February  1,  1995.  a  notice 
of  availability  of  a  two-part  study 
assessing  the  capability  of  escort  tugs 
to  control  disabled  tankers  in  Prince 
William  Sound  was  published.  This 
project  supports  the  Coast  Guard's 
Marine  Safety  and  Environmental 
Protection  program's  goal  to  reduce  the 
amount  of  oil  discharged  into  the 
marine  environment  and  the  Coast 
Guard's  strategic  goal  of  protecting 
natural  resources.  This  project  is 
considered  significant  because  of 
substantial  public  and  State 
government  intraest. 


Long-Tenn  Actions 


Action 


FR  cue 


03/26/93 

04/29/93 

05/19/93 
06/24/93 


NPRM  07/07/92 

NPRM  Comment  09A)8/92 

Period  End 

NPRM  Conrwnent 
Period  Reoper>ed 

Notice  o(  Public 
Hearings 

Correction 

NPRM  Comment 
Period  End 

Notice  of  AvailatNMy- 
Part  1  of  Study 

Final  Rule 

Final  Rule- 
Suspension  of 
Crash-Stop 
Provision 

Final  Rule  Effective 

Final  Rute-Partial 
Suspension 
Effective 

f^otice  of  Availability- 
Pan  II  of  Study 

ttoxt  Action  Undetermined 


57  FR  30058 

58  FR  16391 
58  FR  25959 
58  FR  29157 


01/10«4  59  FR  1411 


08/19/94 
11/01/94 


59  FR  42962 
59  FR  54519 


11/17/94 
11/17/94 


02/01/95  60  FR  6345 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  We  are  in  the 

process  of  deciding  how  to  respond  to 
the  comments  we  have  received.  The 
Coast  Guard,  in  cooperation  with  the 
Prince  William  Sound  Regional 
Citizens  Advisory  Council.  PWS  Tanlwr 
Association,  and  Alaska  Pipeline, 
conducted  a  disabled-tanker  towing 
study.  The  results  of  the  study  were 
considered  in  this  rulemaldng.  Tug 
escort  requirements  in  areas  other  than 
Prince  William  Soimd  and  Puget  Sound 
are  addressed  in  the  project  listed 
under  RIN  2115-AE56. 

ANALYSIS:  Regidatory  Evaluation. 
08/19/94.  59  FR  42962 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Pvlbtte  Comments: 

http://dms.dot.gov 

Agency  Contact  LT  Sam  Stevens, 
Project  Manager.  G-MSE-1,  Department 
of  Transportation.  U.S.  Coast  Guard, 
2100  Second  Street  SW..  Washington, 
DC  20593-0001 
Phone:  202  267-0173 

Reiatad  RIN:  Related  To  2115-AElO 

RIN:  2115-AElO 
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Long-Term  Actions 


2008.  STATE  ACCESS  TO  THE  OIL 
SPILL  UABILTTY  TRUST  FUND  (CGD 
92-014) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  33  USC  2712 

CFR  Citation:  33  CFR  133 

l.agal  Deadline:  NPRM.  Statutory, 
February  18,  1991. 

Abstract:  Pursuant  to  the  Oil  Pollution 
Act  of  1990  (OPA  90).  this  action 
specifies  how  the  authority  to  obligate 
the  pollution  trust  fund  for  oil  spill 
response  and  cleanup  efforts  and  to 
enter  into  agreements  with  the  States 
v«ll  be  exercised.  The  Coast  Guard  is 
evaluating  the  performance  of  the 
interim  rule.  This  rulemaking  supports 
the  Coast  Guard's  strategic  goal  of  the 
protection  of  natural  resources. 

Timetable: 


Action 


Dell  FR  Cite 


11/13/92  57  FR  53968 
02/11/93 


Interim  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Next  Action  Undetermined 

Regulatory  FlexKilllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermin^ 

Additional  Information:  Rulemaking 
was  downgraded  from  Other  Significant 
to  Substantive  Nonsignificant  in  the 
11/14/94  Agenda;  however,  due  to 
administrative  error,  the  document 
erroneously  reflected  Other  Significant 
in  subsequent  Agenda  entries. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Allen  R.  Thuring, 
Project  Manager,  National  Pollution 
Funds  Center.  Department  of 
Transportation,  U.S.  Coast  Guard,  Suite 
1000,  4200  Wilson  Boulevard, 
Arlington.  VA  22203-1804 
Phone:  202  493-6801 

RIN:  2115-AE19 


2009.  REGATTA  AND  MARINE 
PARADE  REGULATIONS 

Priority:  Routine  and  Frequent 

Legal  Authority:  33  USC  1233 

CFR  Citation:  33  CFR  100 


Legal  Deadline:  None 

Abstract:  These  routine  and  frequent 
special  local  regulations  ensure  the 
safety  of  participants  and  spectat  irs 
during  regattas  and  marine  parades. 
The  regulations  or  rules  specify  such 
controls  as  separate  participant  and 
spectator  areas,  separation  schemes  for 
watercraft  in  the  area  of  the  event,  and 
temporary  restrictions  on  waterways  to 
accommodate  the  event.  These  rules  are 
short  term  in  nature,  usually  applying 
to  a  single  event  not  exceeding  8  hours 
in  duration,  and  usually  encompassing 
only  a  small  portion  of  a  navigable 
waterway.  These  ndes  are  promulgated 
by  District  Commanders  in  response  to 
a  request  from  an  event-sponsoring 
organization.  These  routine  and 
frequent  rulemakings  support  the  Coast 
Guard's  strategic  goals  of  maritime 
safety  and  maritime  mobility  of 
commercial  and  recreational  vessel 
traffic.  Total  actions  expected 
10/01/2002  to  10/01/2003:  75. 

Timetable: 


Action 


Date  FR  CM* 


Action  WHI  Continue      10/00/03 
Through 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitias  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Additional  Information:  Routine  and 
frequent  rulemakings  issued  imder  this 
RIN  will  have 'individual  docket 
numbers. 

Agency  Contact:  Carlton  Perry.  Project 

Manager,  G-OPB-1,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-0979 

RIN:  2115-AE46 

2010.  DRAWBRIDGE  REGULATIONS 

Priority:  Routine  and  Frequent 

Lagal  Authority:  33  USC  499 

CFR  Citation:  33  CFR  117 

Legal  Deadline:  None 

Al>stract:  These  routine  and  frequent 
regulations  establish  operating 
schedules,  and  notice  requirements,  for 
drawbridges  across  navigable 
waterways.  Drawbridge  regulations 
establish  the  permanent  draw  operation 
schedules  for  bridges  and  specify  what 


notice  mariners  must  give  to  request  an 
opening.  Short-term  deviations  from  the 
permanent  schedule  may  be  issued  for 
bridge  repairs  or  to  test  the 
effectiveness  of  a  proposed  new 
opening  schedule.  Drawbridge 
regulations  are  promulgated  by  District 
Commanders  usually  at  the  request  of 
the  bridge  OMmer  or  operator,  or  of  local 
officials  or  local  Coast  Guard  bridge 
administration  officials.  These  routine 
and  frequent  rulemakings  support  the 
Coast  Guard's  strategic  goals  of 
maritime  safety  and  maritime  mobility 
of  commercial  and  recreational  vessel 
traffic.  Total  actions  expected 
10/01/2002  to  10/01/2003:  150. 

Timetable: 


Action 


Date  FR  Git* 


Action  Will  Continue      1 0/00/03 
Through 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 

Governmental  Jurisdictions  ' 

Government  Levels  Affected:  None 

Additional  Information:  Routine  and 
frequent  rulemakings  issued  imder  this 
RIN  will  have  individual  docket 
nimibers. 

Agency  Contact:  Alesia  Steinberger, 
Project  Manager.  G-OPT-1.  Department 
of  "Transportation,  U.S.  Coast  Guard. 
2100  Second  Street  SW.  Washington, 
DC  20593-0001 
Phone:  202  267-6215 

RIN:  2115-AE47 

2011.  +ESCORT  VESSELS  IN  CERTAIN 
U.S.  WATERS  (CGD  91-202A) 

Priority:  Other  Significant 

Legal  Authority:  46  USC  3703 

CFR  Citation:  33  CFR  168 

Legal  Deadline:  None 

Abstract:  This  regulation  would 
designate  those  U.S.  waters,  other  than 
Prince  William  Soimd  and  Puget 
Sound,  where  tankers  and  other  vessels 
must  be  escorted  by  a  towing  vessel 
or  other  appropriate  vessel.  This  project 
supports  the  Coast  Guard's  Marine 
Safety  and  Environmental  Protection 
program's  goal  to  reduce  the  amoimt 
of  oil  discharged  into  the  marine 
environment  and  the  Coast  Guard's 
strategic  goal  of  protecting  natural 
resources.  This  action  is  considered 
significant  because  of  substantial  public 
and  State  government  interest. 
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Long-Term  Actions 


Action 


FR  CM* 


ANPRM  04/27/93  58  FR  25766 

Comment  Pefiod  End    06/28/93 

Request  for  12/21/94  59  FR  66741 

Comments 
Comment  Period  End    02/13/95 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Federalism:  Undetermined 

Additional  Information:  We  are  in  the 
process  of  deciding  how  to  respond  to 
the  comments  we  have  received.  This 
rulemaking  is  a  companion  to  2115- 
AElO,  which  concerns  Prince  William 
Sound  and  Puget  Sound. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

AgeiKy  Contact:  LT  Sam  Stevens. 
Project  Manager,  G-MSE-1,  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001 
Phone:  202  267-0173 

Related  RIN:  Related  To  2115-AElO 

RIN:  2115-AE56 

2012.  REGULATED  NAVIGATION 
AREAS 

Priority:  Routine  and  Frequent 

Authority:  33  USC  1231:  50  USC 


191 

CFR  Citation:  33  CFR  165 

Legal  Deadlirw:  None 

Abstract:  These  routine  and  frequent 
regxdations  establish  operating 
requirements  for  vessels  within 
specified  geographic  areas  to  ensure 
safety  on  the  navigable  waters  where 
some  special  or  unusual  circumstance 
exists.  Regulated  navigation  areas  are 
limited  areas  in  which  the  Coast  Guard 
specifies  operational  or  vessel 
restrictions  such  as  vessel  entry, 
movement  or  departxue;  and  vessel 
size,  speed,  horsepower,  or  draft 
limitations.  Regulated  navigation  areas 
are  promulgated  by  District 
Commanders,  usually  at  the  request  of 
Coast  Guard  marine  safety  or  local 
maritime  safety  officials.  These  routine 
and  frequent  riUemakings  support  the 


Coast  Guard's  strategic  goals  of 
waterways  management,  marine  safety, 
and  maritime  mobility.  Total  actions 
expected  10/01/2002  to  10/01/2003:  10. 

TtonetaMa: 


Action 


FR  CHS 


Actions  Wl  Continue    10/00/03 
Through 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Additional  Information:  Routine  and 
frequent  rulemakings  issued  under  this 
RIN  will  have  individual  docket 
numbers. 

Agency  Contact:  Ed  LaRue,  Project 

Manager,  G-MWV,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW.  Washington.  DC 

20593-0001 

Phone:  202  267-0416 

RIN:  2115-AE84 

2013.  -HMARINE  TRANSPORTATION- 
RELATED  FACILITY  RESPONSE 
PLANS  FOR  HAZARDOUS 
SUBSTANCES  (USCG-1 999-5705) 

Priority:  Other  Significant 

Legal  Auttiority:  33  USC  1321(i);  PL 
101-380 

CFR  Citation:  33  CFR  154 

Legal  Deadline:  None 

AlMlract:  This  project  would 
implement  provisions  of  the  Oil 
Pollution  Act  of  1990  that  require  an 
owner  or  operator  of  a  marine 
transportation-related  facility 
transferring  bulk  hazardous  substances 
to  develop  and  operate  in  accordance 
with  an  approved  response  plan.  The 
regulations  would  apply  to  marine 
transportation-related  facilities  that, 
because  of  their  location,  could  cause 
harm  to  the  environment  by 
discharging  a  hazardous  substance  into 
or  on  the  navigable  waters  or  adjoining 
shoreline.  A  separate  rulemaking,  under 
RIN  2115-AE88,  was  developed  in 
tandem  with  this  rulemaking  and 
addresses  hazardous  substances 
response  plan  requirements  for  tank 
vessels.  This  project  supports  the  Coast 
Guard's  strategic  goals  of  maritime 
safety  and  protection  of  natxiral 
resources  by  reducing  the  amount  of 
chemicals  entering  the  environment,  as 
well  as  reducing  the  consequence  of 
pollution  incidents.  This  action  is 


considered  significant  because  of 
substantial  public  and  industry  interest. 

Timetable: 


Action 


FR  at* 


ANPRM 
rtotice  of  Public 

Hearings 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Interim  Final  Rule 


05/03/96  61FR200e4 
07/03/96  61  FR  34775 

09/03/96 

03/31/00  65  FR  17416 
06/29/00 

06/00/04 


Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Gov«rnment  Levels  Affected:  None 

Additional  Information:  Old  Docket 
Number  CGD  94-048.  Public  hearings 
regarding  this  rulemaking  were  held  in 
Washington,  DC,  on  July  30,  1996; 
Houston.  TX,  on  August  5,  1996;  and 
Houston,  TX,  on  February  26  and  27, 
1997.  Public  meetings  for  the  NPRM 
were  held  in  New  Orleans,  LA,  on  May 
10  and  11,  2000. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  LCDR  Susan  Klein, 
Project  Manager,  G-MOR,  Department 
of  "Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW,  Washington, 
DC  20593-0001 
Phone:  202  267-1983 

Relatad  RIN:  Related  To  2115-AE88 

RIN:  2115-AE87 


2014.  +TANK  VESSEL  RESPONSE 
PLANS  FOR  HAZARDOUS 
SUBSTANCES  (USCG-1 998-4354) 

Priority:  Other  Significant 

Legal  Authority:  33  USC  1231;  33  USC 
1321(j);  PL  101-380 

CFR  Citation:  33  CFR  155 

Legal  Deadline:  None 

Abstract:  This  project  would 
implement  provisions  of  the  Oil 
Pollution  Act  of  1990  that  require  an 
owner  or  operator  of  a  tank  vessel 
carrying  bulk  hazardous  substances  to 
develop  and  operate  in  accordance  with 
an  approved  response  plan.  The 
regulations  would  apply  to  vessels 
operating  on  the  navigable  waters  or 
within  the  Exclusive  Economic  Zone 
(EEZ)  of  the  United  States  that  cany 
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Long-Term  Actions 


bulk  hazardous  substances.  A  separate 
rulemaking  under  RIN  2115-AE87 
would  address  hazardous  substances 
response  plan  requirements  for  marine 
transportation-related  facilities.  This 
project  supports  the  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
protection  of  imtural  resources  by 
reducing  the  amount  of  chemicals 
entering  the  environment,  as  well  as 
reducing  the  consequences  of  pollution 
incidents.  This  project  is  considered 
significant  because  of  substantial  public 
and  industry  interest. 

Thnatabte: 


Action 

Date 

FR  Cite 

ANPRM 

05«)3«6 

61  FR  20084 

Notice  of  Public 

07/03/96 

61  FR  34775 

Hearings 

ANPRM  Comment 

09«)3/96 

PefiodEnd 

NPRM 

03/22/99 

64  FR  13734 

Notice  of  Public 

06/15/99 

64  FR  31994 

Hearing 

NPRM  Comment 

06/15/99 

Period  Extended 

NPRM  Comment 

06/21/99 

Period  End 

NPRM  Extended 

08/30/99 

Comment  Period 

End 

Interim  Final  Rule 

02/00/04 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Aftoctad:  None 

Additional  Information:  Old  Docket 
Number  CGD  94-032. 

Public  meetings  regarding  this 
rulemaking  were  held  in  Washington, 
DC,  on  July  30,  1996;  Houston.  TX,  on 
August  5,  1996;  and  Houston,  TX,  on 
February  26  and  27,  1997.  Public 
meetings  for  the  NPRM  were  held  in 
Houston,  TX  on  August  12  and  13. 
1999. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  LCDR  Susan  Klein, 
Project  Manager,  G-MOR,  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW,  Washington. 
DC  20593-0001 
Phone:  202  267-1983 

Related  RIN:  Related  To  2115-AE87 

RIN:  2115-AE88 


2015.  NUMBERING  OF 
UNDOCUMENTED  BARGES  (USCG- 
1998-3798) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  I23ai 

CFR  Citation:  33  CFR  189 

Legal  Deadline:  None 

AtMtiact:  Title  46  U.S.C  12301,  as 
amended  by  the  Abandoned  Barge  Act 
of  1992,  requires  that  all  undoctunented 
barges  more  than  100  gross  tons 
operating  on  the  navigable  waters  of  the 
United  States  be  numbered.  This 
rulemaking  would  establish  a 
numbering  system  for  these  barges.  The 
ntunbering  of  undocumented  barges 
will  allow  identification  of  owners  of 
barges  found  abandoned  and  help 
prevent  futvue  marine  pollution.  This 
rulemakiiig  supports  the  Coast  Guard's 
strategic  goal  of  protection  of  natural 
resources. 

Timetable: 


Action 


FR  Cite 


Requestfor  10/18/94  59 FR 52646 

Comments 

Comment  Period  End  01/17/95 

ANPRM  07/06/98  63  FR  36384 

ANPRM  Comment  11/03/98 

Period  End 

NPRM  01/11/01   66  FR  2385 

NPRM  Comment  04/11/01 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Old  Docket 
Number  CGD  93-091.  In  the  2002 
Spring  Agenda  we  announced  that  we 
would  be  withdrawing  this  rulemaking 
but  we  are  ctirrently  reevaluating  that 
decision.  We  are  in  the  process  of 
deciding  how  to  respond  to  the 
comments  we  have  received. 

URL  For  More  Information: 

http://dms.dotgov 

URL  For  Pul>llc  Commente: 

http://dms.dot.gov 

Agency  Contact:  Thomas  Willis, 

Project  Manager,  National  Vessel 

Documentation  Center,  Department  of 

Transportation,  U.S.  Coast  Guard.  792 

T.  J.  Jackson  Dr.  Falling  Waters.  WV 

25419-9502 

Phone:  304  271-2506 

RIN:  2115-AF13 


2016.  IMPLEMENTATION  OF  THE 
1995  AMENDMENTS  TO  THE 
INTERNATIONAL  CONVENTION  ON 
STANDARDS  OF  TRAINING. 
CERTIFICATION,  AND 
WATCHKEEPING  FOR  SEAFARERS. 
1978  (STCW)  (CGD  95-062) 

Priority:  Other  Significant 

Legal  Authority:  44  USC  3507;  46  USC 
2103;  46  USC  7101;  46  USC  7107 

CFR  Citation:  46  CFR  10;  46  CFR  12; 

46  CFR  15 

Legal  Deadline:  None 

Abstract:  The  International  Maritime 
Organization  (IMO^  comprehensively 
amended  the  International  Convention 
on  Standards  of  Training,  Certification 
and  Watchkeeping  for  Seafarers,  1978 
(STCW),  in  1995.  The  amendments 
came  into  force  on  February  1,  1997. 
This  project  implements  them  by 
revising  current  regulations  to  ensure 
that  the  United  States  complies  with 
their  requirements  on:  the  training  of 
merchant  mariners,  the  dociunenting  of 
their  qualifications,  aiid  watch-standing 
and  other  arrangements  aboard  seagoing 
merchant  ships  of  the  United  States. 
This  project  supports  the  Coast  Guard's 
strategic  goal  of  maritime  safety.  It  also 
supports  the  goal  of  our  directorate  for 
Marine  Safety  and  Environmental 
Protection  for  reducing  deaths  and 
injuries  of  crewmembers  on  domestic 
merchant  vessels  and  eliminating 
substandard  vessels  from  the  navigable 
waters  of  the  United  States.  This 
rulemaking  is  significant  due  to  the 
potential  impact  on  industry  and  the 
potential  effect  on  international 
interests. 

Timetable: 


Action 


Oat*         FR  Cite 


Notice  of  Meeting 
Comment  Period  End 
Notice  of  Inquiry 
Comment  Period  End 
NPRM 
Notice  of  Public 

Meetings 
Comment  Period  End 
Notice  of  Intent 
Interim  Rule 
Interim  Rule  Effective 
Final  Rule 

Regulatory  Flexibility  Analysis     . 
Required:  No 

Small  Entitles  Affected:  No 

Government  l.eveis  Affected:  None 


08/02/95  60  FR  39306 

09/29/95 

11/13/95  60  FR  56970 

01/12/96 

03/26/96  61  FR  13284 

04/08/96  61  FR  15438 

07/24/96 

02/04/97  62  FR  5197 

06/26/97  62  FR  34505 

07/28/97 

To  Be  Detemiined 
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DOT— USCG 


Additional  Infomurtion:  Old  Docket 
Number  CGD  95-062. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Putilic  Comments: 

http://dms.dot.gov 

Agency  Contact:  Marie  Gould.  Project 

Manager,  G-MSO-1.  Department  of 

Transportation.  U.S.  Coast  Guard.  2100 

Second  Street  SW.  Washington,  DC 

20593-0001 

Phone:  202  267-6890 

RIN:  2115-AF26 

2017.  RULES  OF  PRACTICE, 
PROCEDURE,  AND  EVIDENCE  FOR 
ADMINISTRATIVE  PROCEEDINGS  OF 
THE  COAST  GUARD  (USCG  1998- 
3472) 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  46  USC  7701:  46  USC 
7702:  33  USC  1321:  42  USC  9609 

CFR  Citation:  33  CFR  20:  46  CFR  5 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  maintains 

two  separate  sets  of  procedural  rules: 
for  administrative  adjudication  against 
merchant  mariners'  licenses,  certificates 
of  registry,  and  documents,  and  for  the 
adjudication  of  class  11  civil  penalties. 
The  rules  for  suspension  and 
revocation,  contained  in  part  5  of  title 
46  of  the  Code  of  Federal  Regulations 
(CFR).  date  from  1948  and  are  based 
on  criminal  procedure.  The  rules  for 
class  n  civil  penalties,  contained  in 
part  20  of  title  33  of  the  CFR.  date  from 
1994  and  are  based  on  the  Model  Rules 
of  Administrative  Procedure  and  on 
other  modem  rules  for  civil  procedure. 
Neither  set  implements  the  authority  of 
the  Oil  Pollution  Act  of  1990  (OPA  90). 
which  provides  for  the  temporary 
suspension  of  a  license,  certificate  of 
registry,  or  document  for  up  to  45  days 
without  a  hearing,  in  certain 
circumstances,  and  a  hearing  within  30 
days  of  any  such  suspension.  This 
rulemaking  would  consolidate  all 
procedural  rules  for  administrative 
adjudications  for  class  II  civil  penalties, 
and  allow  the  Coast  Guard  to 
promulgate  regulations  implementing 
the  OPA  90  authority.  This  project 
supports  the  strategic  goal  of  the  Coast 
Guard  to  promote  marine  safety.  We  are 
in  the  process  of  deciding  how  to 
respond  to  comments. 


Long-Tmrm  Actions 


Ttanalabla: 


Action 


FR  CM* 


04/06/98  63  FR  16731 
05/06/98 

05/20/98  63  FR  27700 

06/19/98 

05/24/99  64  FR  28054 
06/23/99 

06/28/99  64  FR  34540 
07/23/99 

10/05/99  64  FR  53970 

04/03/00 

To  Be  Determined 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Reopened 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Con'eclion 
Interim  Final  Rule 

ConrHTient  Period 

End 
Interim  Final  Rule 

Comment  Period 

Reopened 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Smalt  Entnies  Affected:  No 

Government  Levels  Affected:  None     . 

Additional  Information:  This 
rulemaking  revises  in  part  the  previous 
docket  of  CGD  94-101  (RIN  2115- 
AD94).  which  was  terminated  on 
December  20.  1995. 

URL  For  More  information: 

bttp://dms. dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  George  Jordan,  Project 

Manager.  G-CJ.  Department  of 

Transportation.  U.S.  Coast  Guard.  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-2940 

Related  RIN:  Related  To  2115-AD94 

RIN:  2115-AF59 

2018.  COMMERCIAL  DIVING 
OPERATIONS  (USCG-1 998-3786) 

Priority:  Substantive,  Nonsignificant" 

Legal  Auttiority:  33  USC  1509;  43  USC 
1333;  46  USC  3306;  46  USC  3703;  46 
USC  6101 

CFR  Citation:  46  CPU  197:  49  CFR  1.46 

Legal  Deadline:  None 

Abstract:  This  project  involves 
reviewing  and  updating  the  commercial 
diving  re^gulations,  which  are  over  20 
years  old.  A  review  of  the  commercial 
diving  regulations  is  needed  to 


determine  what  parts  should  be 
updated  or  changed  based  on  the 
current  standards  of  safety,  technology, 
and  industry  practices  and  to  evaluate  • 
a|id  minimize  any  significant  economic 
impact  of  the  rules  upon  small  entities. 
The  project  supports  the  Coast  Guard 
Marine  Safety,  Security  and 
Environmental  Protection  F*rogram's 
goal  to  reduce  deaths  and  injuries  on 
U.S.  commercial  vessels  and  the  Coast 
Guard's  strategic  goal  of  maritime 
safety. 

Timetable: 


Action 


DM*  FR  Git* 


06/26/98  63  FR  34840 
09/23/98  63  FR  50848 


ANPRM 

ANPRM  Comment 

Period  Extended 
ANPRM  Comment        11/09/98 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

URL  For  More  information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact  Michael  A. 
lendrossek.  Project  Manager,  G-MSO-2, 
Department  of  Transportation,  U.S. 
Coast  Guard,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001 
Phone:  202  267-0836 

RIN:  2115-AF64 

2019.  -HMPROVEMENTS  TO  MARITIME 
SAFETY  IN  PUGET  SOUND-AREA 
WATERS  (USCG-1 998-4501 ) 

Priority:  Other  Significant 

Legal  Auttiority:  33  USC  1223  to  1224 

CFR  Citation:  33  CFR  1 

Legal  Deadline:  None 

Atistract:  This  rulemaking  would 
promulgate  measures  to  improve 
maritime  safety  in  Puget  Sound-Area 
waters  including  Puget  Sound,  the 
Strait  of  Juan  de  Fuca,  passages  arotmd 
and  through  the  San  Juan  Islands,  and 
the  Olympic  Coast  National  Marine 
Sanctuary.  Based  on  a  determination  by 
the  Secretary  of  Transportation 
regarding  the  status  of  maritime  safety 
in  the  Puget  Sound  area,  the  Coast 
Guard  has  initiated  a  comprehensive 
cost-benefit  analysis  to  study  the 
feasibility  of  implementing  new  safety 


measures,  including  extended  tug 
escort  requirements  and  a  dedicated 
response  vessel.  Public  input  will  help 
focus  this  cost-benefit  analysis  and 
develop  any  future  proposed  rules,  if 
deemed  necessary.  This  rulemaking 
supports  the  Coast  Guard  Marine  Safety 
and  Environmental  Protection 
Program's  goal  to  reduce  the  amount 
of  oil  discharged  into  the  marine 
environment  and  the  Coast  Guard's 
strategic  goal  of  protection  of  natiiral 
resources.  This  is  a  significant  action 
due  to  substantial  public  interest. 

Timetable: 


Action 


Oats         FR  Cite 


11/24/98  63  FR  64937 
05/24/99 


ANPRM 
ANPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Federalism:  Undetermined 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  LT  Sam  Stevens, 
Project  Manager,  G-MSE-1,  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001 
Phone:  202  267-0173 

RIN:  2115-AF68 

2020.  VESSEL  TRAFFIC  SERVICE 
LOWER  MISSISSIPPI  RIVER  (USCG- 
1998-4399) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  33  USC  1223(a) 

CFR  Citaflon:  33  CFR  26;  33  CFR  161; 
33  CFR  165 

Legal  Deadline:  None 

Abstract:  This  project  proposes  to 
establish  a  new  Vessel  Traific  Service 
(VTS)  area  in  the  Lower-Mississippi 
River  region.  This  Vessel  Traffic 
Service  Area  (VTSA)  will  span  from  20 
miles  north  of  Baton  Rouge  (mile  255 
AHP)  out  to  sea,  including  the  South 
and  Southwest  Pass.  As  part  of  the 
VTSA,  a  VTS  Special  Area  will  be 
designated  between  mile  93.5  and  95 
AHP.  Unlike  traditional  VTSs,  which 
are  based  on  radar  and  video 
surveillance  and  rely  on  voice 


communications  by  VHF-FM  radio, 
when  fully  operational  VTS  Lower 
Mississippi  River  will  use  Automatic 
Identification  System  transponder 
technology  to  perform  the  majority  of 
both  surveillance  and  information 
exchange.  This  rulemaking  supports  the 
Coast  Guard's  strategic  goals  of 
maritime  safety  and  protection  of 
natiu^l  resources. 

Timetable: 


Action 


Data  FR  Cite 


NPRM 

NPRM  Comnrwnt 

Period  End 
NPRM  Comnient 

Period  Reopened 
NPRM  Comnf>ent 

Period  End 
Final  Rule 


04/26/00  65  FR  24616 
07/25/00 

08/18/00  65  FR  50479 

12/01/00 

To  Be  Determined 


Regulatory  Flexibility  Artalysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  This  project 
was  originally  entitled  "Vessel  Traffic 
Service  Lower  Mississippi/ Automatic 
Identification  System  Carriage 
Requirement."  The  VTS  LMR  will 
retain  RIN  2115-AF75.  The  AIS  carriage 
requirement  will  be  developed  in  a 
separate  rulemaking. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Jorge  Arroyo,  Project 

Manager,  G-MWV,  Departmrnt  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW.  Washington,  DC 

20593-0001 

Phone:  202  267-6277 

Related  RIN:  Split  From  2115-AG36 

RIN:  2115-AF75 

2021.  CARGO  SECURING  ON 
VESSELS  OPERATING  IN  U.S. 
WATERS  (USCG-2000-7080) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  3306 

CFR  Citation:  33  CFR  97 

Legal  Deadline:  None 

AlMtract:  This  rulemaking  would 
amend  the  cargo  stowage  and  securing 
rules  for  U.S.  vessels  operating  in  U.S. 
waters.  In  addition,  it  would  amend 
rules  to  require  cargo-securing  manuals 
for  U.S.  or  foreign  vessels  of  500  gross 


tons  or  more  on  international  voyages. 
Its  goal  is  to  reduce  hazardous  material 
cargo  losses  bom  vessels  in  U.S. 
waters.  It  supports  th^  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
protection  of  natural  resources. 

Timetable: 


Action 


DalB 


FR  CMS 


12/01/00  65  FR  75201 
03/01/01 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  This 
rulemaking  is  being  returned  to  a  long- 
term  schedule.  In  the  2002  Spring 
agenda  we  annoimced  we  would  be 
withdrawing  this  nilemaldng  but  we 
are  currently  reevaluating  that  decision. 

URL  For  More  Information: 

http://dms.dot,gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Michael  A. 
Jendrossek,  Project  Manager,  G-MSO-2, 
Department  of  "Transportation,  U.S.  . 
Coast  Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001 
Phone:  202  267-0836 

RIN:  2115-AF97 


2022.  ELECTRONIC  CHART  DISPLAY 
AND  INFORMATION  SYSTEM  (ECDIS) 
(USCG-2001-8826) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  33  USC  1223;  33  USC 
1231;  46  USC  2103;  46  USC  3703;  46 
USC  6101;  46  USC  8502 

CFR  Citation:  33  CFR  164 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would  allow 
commercial  vessels  the  option  of  using 
an  IMO-approved  Electronic  Charting 
Display  and  Information  System 
(ECDIS)  as  a  primary  means  of 
navigation  in  U.S.  waters  instead  of 
paper  charts.  Compliance  with  this  rule 
would  be  optional;  any  vessel  choosing 
not  to  use  such  an  ECDIS  must  could 
continue  to  navigate  using  corrected    > 
and  updated  printed  charts  and 
publications.  This  regulation  supports 
the  Coast  Guard's  strategic  goal  of 
maritime  safety. 
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DOT— USCG 


Timetabla: 


Long-T«nn  Actkms 


DOT— USCG 


Long-Term  Actions 


Action 


FR  CN* 


05/02/01  66  FR  21899 
07/02/01 


ANPRM 
ANPRM  Comment 

Period  End 
Next  /Action  Undetemf>ined 

Regulatory  FlexU>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Additional  Information:  This 
rulemaking  is  being  shifted  onto  a  long- 
term  schedule.  In  &e  2002  Spring 
Agenda  we  annoimced  that  we  would 
be  withdrawing  this  rulemaking  but  we 
are  currently  reevaluating  that  decision. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  LT  Alan  Blume, 
Project  Manager.  G-MWV-2,  Department 
of  Transportation.  U.S.  Coast  Guard, 
2100  Second  Street  SW.  Washington. 
DC  20593-0001 
Phone:  202  267-0550 

RIN:  2115-AG09 

2023.  ^STANDARDS  FOR  LIVING 
ORGANISMS  IN  SHIPS'  BALLAST 
WATER  DISCHARGED  IN  U.S. 
WATERS  (USCG-2001-10486) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Auttiority:  16  USC  4711 

CFR  Citation:  33  CFR  151 

l.egal  Deadline:  None 

Abstract:  This  rulemaking  would  add 
a  performance  standard  (to  33  CFR  part 
151.  subpart  D)  for  all  ballast  water 
treatment  methods  being  used  as 
alternatives  to  midocean  ballast  water 
exchange.  It  supports  the  Coast  Guard's 
strategic  goals  of  marine  safety  and 
protection  of  natural  resources.  This 
project  is  significant  due  to  high 
interest  among  several  Federal  and 
State  agencies. 

Tinwtabto: 


Action 


FR  Cite 


03/04/02  67  FR  9632 
06/03/02 


ANPRM 
ANPRM  Ckxnment 

Period  End 
NPRM  (mm)4 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 


Government  Levels  Affectad:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Dr.  Richard  Everett. 
Project  Manager.  Department  of 
Transportation.  U.S.  Coast  Guard. 
Office  of  Operating  &  Env'tL  Stds.  (G- 
MSO).  2100  Second  Street  SW. 
Washington.  DC  20593 
Phone:  202  267-2243 

RIN:  2115-AG21 

2024.  -t^ALTERNATE  TONNAGE 

CONVENTION:  SMALL  PASSENGER 

VESSELS 

Priority:  Other  Significant.  Major  status 

under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Auttiortty:  14  USC  14104 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  referenced  initiative  is 
not  a  current  rulemaking  project  and 
therefore  we  have  not  yet  determined 
the  USCG  strategic  goals  that  regulatory 
action  would  serve^  We  are  considering 
whether  to  exercise  the  Coast  Guard's 
discretionary  authority  to  undertcike 
rulemaking.  Rulemaking  would  amend 
small  passenger  vessel  regulations, 
retaining  the  tonnage  thresholds  based 
on  measurement  under  46  U.S.C. 
14502.  but  adding  alternate  toimage 
thresholds  based  on  measurement 
under  46  U.S.C.  14302. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Peter  D.  Earekson. 
F*roject  Manager,  Marine  Safety  Center, 
Department  of  Transportation.  U.S. 
Coast  Guard.  400  7th  Street  SW. 
Washington.  DC  20590-0001 
Phone:  202  366-6502 

RIN:  2115-AG29 


2025.  PORT  SECURITY  PLANS 
Priority:  Substantive.  Nonsignificant 
Unfunded  Mandates:  Undetermined 
Legal  AuttKKity:  Not  Yet  Determined 
CFR  Citation:  Not  Yet  Determined 


Legal  Deadllna:  None 

Abstract:  The  Coast  Guard  is 
considering  a  project  to  update  plans 
for  port  security.  We  are  currentiy 
reviewing  comments  from  the  public 
workshop  of  January  2002  on  maritime 
security  (notice  of  meeting  published 
December  17.  2001  (66  FR  65020)  and 
notice  of  availability  of  workshop 
agenda  published  January  16,  2002  (67 
FR  2271)).  This  project  would  support 
the  Coast  Guard's  strategic  goals  of 
maritime  security,  maritime  safety, 
protection  of  natural  resources,  and 
mobility. 
Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  CDR  David  Scott, 

Project  Manager,  G-MP,  Department  of 

Transportation.  U.S.  Coast  Guard.  2100 

Second  Street  SW.  Washington.  DC 

20593-0001 

Phone:  202  267-0971 

RIN:  2115-AG37 

2026.  FACILITY  SECURITY  PLAN 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  is 
considering  a  project  to  establish 
security  plans  for  facilities  other  than 
passenger  facilities.  We  are  currently 
reviewing  comments  from  the  January 
2002  public  workshop  on  maritime 
security  (notice  of  meeting  published 
December  17.  2001  (66  FR  65020)  and 
notice  of  workshop  agenda  published 
January  16.  2002  (67  FR  2271)).  This 
project  would  be  expected  to  support 
the  Coast  Guard  strategic  goals  of 
maritime  security,  maritime  safety, 
protection  of  natural  resources,  and 
mobility. 

Timetal>le:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 


Agency  Contact:  LCDR  John  Farthing, 
G-MP,  Department  of  Transportation, 
U.S.  Coast  Guard.  2100  Second  Street 
SW.  Washington.  DC  20593-0001 
Phone:  202  267-2420 

RIN:  2115-AG38 


2027.  PASSENGER  FACILITY 
SECURITY  PLAN 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  MarKlatas:  Undetermined 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  is 
I      considering  a  project  to  update 

passenger  facility  security  plans.  We 
are  currentiy  reviewing  comments  frtim 
the  January  2002  public  workshop  on 
maritime  secm-ity  (notice  of  meeting 
published  December  17.  2001  (66  FR 
65020)  and  notice  of  workshop  agenda 
published  January  16.  2002  (67  FR 
2271)).  This  project  would  be  expected 
to  support  the  Coast  Guard  strategic 
goals  of  maritime  security,  maritime 
safety,  protection  of  natiiral  resources, 
and  mobility. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  LCDR  John  Farthing, 
G-MP,  Department  of  Transportation, 
U.S.  Coast  Guard,  2100  Second  Street 
SW,  Washington,  DC  20593-0001 
Phone:  202  267-2420 

RIN:  2115-AG39 


2028.  MARITIME  SECURITY: 
PASSENGER  VESSEL  SECURITY 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  33  USC  1231 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 


Abstract:  The  Coast  Guard  is 
considering  a  project  to  establish 
security  plans  for  passenger  vessels.  We 
are  currentiy  reviewing  comments  btim 
the  January  2002  public  workshop  on 
maritime  seciuity  (notice  of  meeting 
published  December  17.  2001  (66  FR 
65020)  and  notice  of  workshop  agenda 
published  January  16,  2002  (67  FR 
2271)).  This  project  would  be  expected 
to  support  the  Coast  Guard  strategic 
goals  of  maritime  security,  maritime 
safety,  protection  of  natural  resources, 
and  mobility. 

Tbnetabla:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemntent  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  LCDR  Stephen 

Shapiro.  G-MPV.  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street.  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-1005 

RIN:  2115-AG40 

2029.  MARITIME  SECURITY:  HIGH 
CONSEQUENCE  VESSELS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  33  USC  1231 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  is 
considering  a  project  to  establish 
security  plans  for  high  consequence 
and  other  vessels.  We  are  currently 
reviewing  comments  from  the  January 
2002  public  workshop  on  maritime 
security  (notice  of  meeting  published 
December  17,  2001  (66  FR  65020)  and 
notice  of  workshop  agenda  published 
January  16.  2002  (67  FR  2271)).  This 
project  would  be  expected  to  support 
the  Coast  Guard  strategic  goals  of 
maritime  seciirity.  maritime  safety, 
protection  of  natural  resources,  and 
mobility. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 


Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  LCDR  Stephen 

Shapiro,  G-MPV,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street,  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-1005 

RIN:  2115-AG41 


2030.  IDENTIRCATION  CREDENTIALS 
FOR  MARITIME  SECURITY 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined    . 

Legal  Authority:  46  USC  2103 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Coast  Guard  is 
considering  a  project  to  update 
standards  and  procediu«s  for 
identifying  people  aboard  vessels,  and 
at  ports  and  facilities  on  waterfit)nts. 
These  standards  and  procedures  might 
include  checks  of  backgrounds  for 
people  in  security-sensitive  positions, 
but  would  take  account  of  (and  as  far 
as  possible  be  compatible  with)  efforts 
to  the  same  effect  from  international 
bodies,  other  Federal  agencies,  and 
States. 

The  purpose  of  the  project  would  be 
to  deter  terrorism.  The  project  would 
support  the  Coast  Guard's  strategic 
goals  of  maritime  security,  maritime 
safety,  protection  of  natural  resources, 
and  mobility. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibillty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Gerald  P.  Miante, 
Project  Manager.  G-MSE-3.  Department 
of  Transportation.  U.S.  Coast  Guard. 
2100  Second  Street  SW.  Washington, 
DC  20593-0001 
Phone:  202  267-2206 

RIN:  2115-AG42 
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Department  of  Transportation  (DOT) 
U.S.  Coast  Guard  (USCG) 


Completed  Actions 


2031.  -tCMERGENCY  RESPONSE 
PLAHS  FOR  PASSENGER  VESSELS 
(USCG-1998-3473) 

Priority:  Other  Significant 

Legal  Auttwrity:  14  USC  633;  33  USC 
1221;  33  USC  1223;  33  USC  1224;  33 
USC  1231;  33  USC  1232;  46  USC  3306 

CFR  Citation:  46  CFR  1;  46  CFR  7  to 

10;  46  CFR  199 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
require  owners  or  operators  of  high- 
capacity  passenger  vessels  in  domestic 
service  to  develop,  maintain,  and 
exercise  emergency  response  plans. 
Such  plans  would  establish  a  process 
that  prevents  injury  and  loss  of  life 
during  collisions,  allisions,  groundings, 
fires,  and  other  emergencies.  They 
would  address  issues  such  as  passenger 
egress,  crew  training,  and  available 
emergency  resources  both  on  a  vessel 
and  in  a  vessel's  operating  area.  This 
rulemaking  supports  the  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
protection  of  natural  resources.  It  is 
significant  because  of  substantial  public 
interest  in  passenger  safety.  This  rule 
is  being  withdrawn  so  the  Coast  Guard 
can  focus  on  new  security  projects. 


Action 


FR  Cite 


ANPRM 
ANPRM  Comment 

PefiodEnd 
WittKlrawn 


02/26/96  63  FR  9916 
06/28/98 

08/26/02  67  FR  54759 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Gk>vamment  Levels  Affected: 

Undetermined 

URL  For  Mors  Information: 

http://dms.dot.gov 

URL  For  PvbUc  Comments: 

http://dms.dot.gov 

Agency  Contact  CDR  Linda  Pagan. 
Project  Manager,  G-MOC,  Department 
of  'Transportation,  U.S.  Coast  Guard. 
2100  Second  Street  SW.  Washington. 
DC  20593-0001 
Phone:  202  267-2978 

RIN:  2115-AF61 


2032.  SAFETY  OF  UNINSPECTED 
PASSENGER  VESSELS  UNDER  THE 
PASSENGER  VESSEL  SAFETY  ACT 
OF  1993  (USCG-1999-5040) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  46  USC  2101;  46  USC 
2113;  46  USC  3306;  46  USC  4105 

CFR  Citation:  46  CFR  15;  46  CFR  24 
to  28;  46  CFR  70;  46  CFR  169;  46  CFR 
175;  33  CFR  175;  33  CFR  177;  33  CFR 
179;  33  CFR  181;  33  CFR  183;  46  CFR 
10;  46  CFR  2;  46  CFR  30;  46  CFR  90; 
46  CFR  114;  46  CFR  188;  46  CFR  199; 


l.egal  Deadline:  None 

AlMtract:  This  rulemaking  implements 
the  Passenger  Vessel  Safety  Act  (PVSA) 
(Pub.  L.  103-206)  by  amending  the  rules 
for  Uninspected  Passenger  Vessels 
(UPVs).  Specifically,  the  Coast  Guard  is 
considering  amending  existing  UPV 
definitions  to  create  a  new  class  of  UPV 
of  at  least  100  gross  tons  carrying  not 
more  than  1 2  passengers.  The  Coast 
Guard  is  considering  operating, 
equipment,  licensing  and  special 
permit  application  requirements 
appropriate  for  the  new  class  of  vessel. 
The  Coast  Guard  is  also  considering 
adding  definitions  of  "passenger," 
"passenger  for  hire."  and 
"consideration"  to  bring  its  rules  into 
conformity  with  the  PVSA.  This  project 
supports  the  Coast  Guard's  strategic 
goal  of  marine  safety. 


Action 


Dele  FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Interim  Final  Rule 
NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effectrve 


04/01/99  64  FR  15709 
06AXV99 

03A)2AX>  65  FR  11410 
04/28/00  65  FR  24878 
05/31/00 

05/15/02  67  FR  34756 
06/1 4A)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

URL  For  More  information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agsncy  Contact:  Michael  A. 
Jendrossek,  Project  Manager,  G-MSO-2. 
Department  of  Transportation,  U.S. 


Coast  Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001 
Phone:  202  267-0836 

RIN:  2115-AF69 


2033.  BARGES  CARRYING  BULK 
UQUID  HAZARDOUS  MATERIAL 
(USCG-1999-5117) 

Priority:  Substantive,  Nonsignificant 

Ljsgal  AuttKMlty:  46  USC  3703 

CFR  Citation:  46  CFR  151 

Legal  Deadline:  None 

Abstract:  This  rulemaldng  project  will 
update  the  regulations  for  barges 
carrying  bulk  hazardous  material  to 
account  for  modernization  of  the 
industry.  The  current  regulations  for 
barges  carrying  bulk  liquid  hazardous 
materials  were  originally  published  in 
1970.  Over  the  past  three  decades, 
technology  has  advanced  and  industry 
practices  have  changed.  This  project 
will  first  ask  for  public  comment  to 
identify  the  rules  which  need  to  be 
updated.  Once  those  rules  are 
identified,  the  project  will  propose 
appropriate  revisions  to  the  Code  of 
Federal  Regulations.  This  project 
supports  the  Coast  Guard's  strategic 
goal  of  marine  safety.  This  rule  has 
been  withdrawn  so  the  Coast  Guard  can 
focus  on  new  security  projects. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Withdrawn 


09/09/99  64  FR  48976 
03«)7/00 

04/23/02  67  FR  19730 


Regulatory  Flexibility  Analysis 
Requlrsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agsncy  Contact:  Thomas  J.  Felleisen, 

Project  Manager,  G-MSO,  Department  of 

Transportation,  U.S.  Coast  Guard.  2100 

Second  Street  SW.,  Washington,  DC 

20593-0001 

Phone:  202  267-0085 

RIN:  2115-AF77 
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Complalad  Actions 


2034.  NOTIFICATKW  OF  ARRIVAL: 
ADOmON  OF  CHARTERER  TO 
REQUIRED  INFORMATION  (USCG- 
2001-0659) 

Priority:  Substantive,  Nonsignificant 
Legal  Auttwrity:  33  USC  1231 
CFR  CHsflion:  33  CFR  160 
Legal  DsadHns:  None 

Abstract:  This  rulemaldng  will  require, 
an  owner,  master,  operator,  or  person 
in  charge  of  a  vessel  to  provide  the 
identification  of  a  vessel's  charterer  in 
addition  to  the  already  required 
information  when  making  an  advance 
notice  of  arrival  for  vesseb  Iraund  for 
ports  or  places  in  the  United  States. 
Tliis  project  suiqKnts  the  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
protection  of  natural  resources. 


Action 


Data         FR  Cite 


Request  for  08/18/00  65  FR  50481 

Comments 
Comment  Period  End    10^02/00 
NPRM  05/01/01   66  FR  21710 

Correction  Notice  05/1»01   66  FR  27216 

Correction  Notice         05/24/01  66  FR  28774 
NPRM  Comment  07/02/01 

Period  End 
Final  Rule  08/19/02  67  FR  53735 

Fmal  Rule  Effective       09/18/02 
Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affoctsd:  No 
Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agsncy  Contact:  Michael  A. 
Jendrosseic,  Project  Manager,  G-MSO-2, 
Department  of  'Transportation,  U.S. 
Coast  Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001 
Phone:  202  267-0836 

RIN:  2115-AG06 

2035.  -^TANK  LEVEL  OR  PRESSURE 

MONITORING  DEVICES  (USCG-2001- 

9046) 

Priority:  Other  Significant 

Legal  Authority:  46  USC  3703 

CFR  Citation:  46  CFR  32;  33  CFR  157 

Legal  Deadline:  Final,  Statutory, 
August  1991,  Section  4110  of  the  Oil 
Pollution  Act  of  1990  (OPA  90). 
Final,  Judicial,  May  2002. 


Abstract:  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  issued  a  writ 
of  mandamus  requiring  the  Coast  Guard 
to  promulgate  regulations  for  tank  level 
or  pressure  monitoring  (TLPM)  devices 
as  mandated  by  OPA  90.  This 
regiilatory  project  will  establish 
pwformance  standards  for  TLPM 
devices  and  require  tank  vessels  to 
install  such  devices.  This  project  is 
considered  significant  because  of 
substantial  public  and  industry  interest 
and  the  considerable  economic  impact 
of  the  rulemaking.  This  rulemaking 
falls  under  the  Coast  Guard's  strategic 
goal  of  protection  of  natural  resources. 


Action 


FR  CM* 


10/01/01  66  FR  49877 
11/30/01 

09/17/02  67  FR  58515 
10/17/02 


NPRM 

NPRM  Comment 

Period  End 
RnalRule 
Final  Action  Effective 

Regulatory  RlexIbUlty  Analysis 
Rsqulrsd:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affectsd:  None 

Additional  Information:  hi  March  2001. 
this  project  was  reopened  with  a  new 
RIN  and  DMS  docket  number.  The 
Coast  Guard  reopened  this  project  per 
writ  of  mandamus  by  the  D.C.  Circuit 
Court  directing  the  Coast  Guard  to 
implement  certain  provisions  of  the  Oil 
Pollution  Act  of  1990.  It  was  previously 
captioned  with  docket  number  90-071. 
and  RIN  2115-AD69. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Martin  L.  Jacluon, 
I*roject  Manager,  G-MSR-2,  Department 
of  Transportation,  U.S.  Coast  Guard, 
2100  Second  Street  SW,  Washington, 
DC  20593-0001 
Phone:  202  267-1140 

Rslsted  RIN:  Related  To  2115-AD69 
RIN:  2115-AGlO 

2036.  INSPECTION  AND 
ENFORCEMENT  OF  COAST  GUARD 
REGULATIONS  FOR  HXED 
FAaLITIES  BY  MINERALS 
MANAGEMENT  SERVICE  (USCG-2001- 
9045) 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  43  USC  1348 
CFR  Citation:  33  CFR  140 


:  None 

Tlie  Coast  Guard  proposes  to 
authorize  the  Mineral  Management 
Service  (MMS)  to  perform  inspections, 
on  behalf  of  the  Coast  Guard,  on  fixed 
fecilities  engaged  in  Outer  Continental 
Shelf  activities  and  to  enforce  Coast 
Guard  regulations  applicable  to  those 
facilities.  MMS  already  performs 
inspections  on  these  facilities  to 
determine  whetlier  they  comply  with 
MMS  regulations.  By  authorizing  MMS 
to  also  dieck  for  compliance  with  Coast 
Guard  regulations,  we  avoid 
duplicating  functions,  reduce  Federal 
costs,  and  increase  the  frequency  of 
inspections.  This  project  supports  the 
Coast  Guard's  strategic  goals  of 
maritime  safety  and  environmental 
protection. 

Tbnotable: 


Action 


FR  cue 


05/10/01   66  FR  23871 
07/09/01 


02/07/02  67  FR  5912 
04/16/02  67  FR  18493 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Final  Rule; 

/Announcement  of 

Effective  Date  (See 

Addl  Info) 
Final  Rule  Effective       06/07/02 

Regulatory  Flexibillty  Analysis 
Requlrsd:  No 

Smsll  Entttles  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  Section 
140.103(c)  contains  a  coUection-of- 
information  requirement  that  had  not 
been  approved  by  the  Office  of 
Management  and  Budget  when  the  final 
rule  was  published.  After  OMB 
approval,  we  published  an 
announcement  of  the  effective  date  of 
that  section  in  the  Federal  Register. 

URL  For  More  Information: 

http://dm8.dot.gov 

URL  For  Public  Comments: 

http  ://dins.dot.gov 

Agency  Contact:  James  Magill,  Project 

Manager,  G-MSO-2,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW,  Washington,  DC 

20593-0001 

Phone:  202  267-1082 

RIN:  2115-AG14 
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2037.  REVISE  OPTIONS  FOR 
RESPONDING  TO  NOTICES  OF 
VIOLATIONS  (USCG-2001-9175) 

Priority:  Substantive,  Nonsignificant 

l.«gal  Autliortty:  14  USC  633;  PL  100- 
690 

CFR  Citation:  33  CFR  1.07;  49  CFR 
1.46 

l.agai  Daacllint  None 

AlMtract:  This  project  would  revise  33 
CFR  1.07.  Notice  of  violation,  to  change 
the  process  for  a  "no  action"  option. 
Tliis  change  would  preserve  the 
existing  options  of  paying  the  "ticket" 
and  closing  the  case,  or  requesting  a 
hearing:  it  would  replace  the  current 
default  of  the  "no  action  resulting  in 
referral  to  a  hearing  officer"  to  "no 
action  resulting  in  a  finding  of  proved 
and  assessment  of  a  penalty."  This 
project  supports  the  Commandant's 
workload  reduction  initiative  by 
increasing  the  efficiency  of  Coast  Guard 
resources  by  removing  a  time- 
consuming,  unnecessary  step  in  the 
processing  of  notices  of  violations  for 
which  no  response  was  received. 


DM*  FR  Cil* 


NPnM 

NPRM  Comment 
Period  End 

Final  Ruie 

Final  Rule  Effective 


12/10/01   66  FR  63640 
02/08A)2 

06/04/02  67  FR  38386 
07/05/02 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dnis.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Doug  Rahe,  Project 
Manager,  G-MOA,  E)epartment  of 
Transportation,  U.S.  Coast  Guard,  Room 
2407,  2100  Second  Street  SW., 
Washington,  DC  20593 
Phone:  202  267-1428 

RiN:  2115-AG15 

2038.  TRAFFIC  SEPARATION 
SCHEME:  IN  PRINCE  WnUAM 
SOUND.  ALASKA  (USCG-2001 -10254) 

Priority:  Substantive,  Nonsignificant 

Ljsgal  Authority:  33  USC  1223 

CFR  Citation:  33  CFR  167;  33  CFR  161 

None 


Abstract:  This  rulemaking  would 
implement  amendments  to  the  existing 
Prince  William  Sound  Traffic 
Separation  Scheme  (TSS).  The 
amendments  to  the  TSS  have  been 
approved  by  the  hitemational  Maritime 
Organization,  and  have  been  validated 
by  a  recent  Port  Access  Route  Study 
(PARS).  Implementing  these 
amendments  into  the  Code  of  Fedwal 
Regulations  would  provide  straight 
traffic  lanes  between  the  Bligh  Reef 
Pilot  Station  and  Cape  Hinchinbrook, 
and  should  reduce  the  risk  for  vessels 
operating  within  the  area.  The  length 
of  transit  in  Prince  William  Soimd 
would  also  be  reduced.  With  the  course 
change  removed  from  the  original  TSS, 
the  minimum  distance  firom  the  center 
of  the  southbound  traffic  lane  to  Naked 
Island  would  increase  from  six  (6)  to 
nine  (9)  nautical  miles,  reducing  the 
risk  of  drift  groundings.  This  project 
supports  the  Coast  Guard's  strategic 
goals  of  increasing  maritime-mobility, 
protecting  natural  resources  and 
improving  marine  safety. 

Timetable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective 


02/06/Oe  67  FR  5538 
03A)8/02 

08/19/02  67  FR  53740 
09/18/02 


Regulatory  Flexit>lllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  In  the  2002 
spring  agenda  the  Coast  Guard 
indicated  it  was  going  to  withdraw  this 
rulemaking,  but  since  then  we  have 
determined  that  we  will  be  able  to 
complete  it  without  disrupting  work  on 
new  security  projects. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  PutiHc  Comments: 

http://dms.dot.gov 

Agency  Contact:  George  Detweiler, 

Project  Manager  G-MWV,  Department 

of  Transportation,  U.S.  Coast  Guard, 

2100  Second  St.,  SW,  Washington.  DC 

20593-0001 

Phone:  202  267-0574 

RIN:  2115-AG20 


2039.  PROTECTION  OF  NAVAL 
VESSELS  (LANT  AREA-01-001  AND 
PAC  AREA-01-001) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  14  USC  91 

CFR  Citation:  33  CFR  165 

Ljagal  Deadline:  None 

Abstract:  Following  terrorist  attadu  in 
New  York  and  Washington,  D.C.,  the 
Coast  Guard  is  establishing  temporary 
regulations  for  the  safety  or  security  of 
U.S.  naval  vessels  in  the  navigable 
waters  of  the  United  States.  T^he 
regulations  are  issued  under  the 
authority  contained  in  14  U.S.C.  91. 
Naval  Vessel  Protection  Zones  will 
provide  for  the  regulation  of  vessel 
traffic  in  the  vicinity  of  U.S.  naval 
vessels  in  the  navigable  waters  of  the 
United  States.  This  rule  supports  the 
strategic  goal  of  maritime  safety  and 
maritime  security. 

Timatabia: 


Action 


DM*  FR  CNa 


Temporary  Final  Rule   09/1 4A)1 

Effective 
Temporary  Final  Rule   09/21/01  66  FR  48780 

(Atlantic  Area) 
Temporary  Final  Rule   09/21/01   66  FR  48782 

(Pacific  Area) 
Temporary  Final  Rule   06/1 SAS 

Ends 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

URL  For  Mora  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agsncy  Contact:  Joe  Billy,  Commander 

(Poft),  Department  of  Transportation. 

U.S.  Coast  Guard.  Coast  Guard  Pacific 

Area,  Coast  Guard  Island,  Alameda,  CA 

94501 

Phone:  510  437-3505 

CDR  Chris  Doane,  Project  Manager, 

Department  of  Transportation,  U.S. 

Coast  Guard,  Atlantic  Area  Marine 

Safety  Div.  Response  Branch  (Amr),  431 

Crawford  Street,  Portsmouth,  VA 

23704-5004 

Phone:  757  398-6372 

Related  RIN:  Related  To  2115-AG33 

RIN:  2115-AG23 


2040.  UFERAFT  SERVICING 
INTERVALS  (USCG-2001 -11 118) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  46  USC  2103;  46  USC 
3306;  46  USC  3307;  46  USC  3703;  46 
USC  3316 

CFR  Citation:  46  CFR  28.140;  46  CFR  ' 
109.301;  46  CFR  122.730;  46  CFR 
131.580;  46  CFR  185.730;  ... 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would    ■ 
eliminate  inconsistencies  in  the 
requirements  for  the  first  servicing  of 
inflatable  liferafts  in  46  CFR,  chapter 
I,  subchapters  C.  I-A,  K,  L,  Q,  R,  T, 
and  W.  The  equipment  regulations  in 
subchapter  Q,  and  vessel  regulations  in 
subchapters  C  and  L,  allow  the  first 
servicing  of  a  new  inflatable  liferaft  on 
a  non-SOLAS  vessel  to  be  deferred  to 
2  years  from  initial  packing. 
Subchapters  I-A,  K,  R.  T,  and  W  do 
not  incorporate  this  allowance.  This 
inconsistency  results  in  an  unnecessary 
burden  on  operators  of  vessels,  as  well 
as  confusion  among  both  the  public 
and  Coast  Guard  field  personnel.  This 
project  supports  the  Coast  Guard's 
strategic  goals  of  maritime  safety  and 
mobility. 

Timetabia: 


Action 


FR  Cita 


NPRM 

Correction  to  NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective 


03A)5/02  67  FR  9939 
03/14/02  67  FR  11549 
05/06/02 

09/17/02  67  FR  58537 
09/30/02 


Regulatory  Flexibillty  Anaiysia 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

URL  For  More  Information:       ^ 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Kurt  Heinz,  Project 

Manager.  G-MSE-4,  Department  of 

Transportation,  U.S.  Coast  Guard,  2100 

Second  Street  SW.,  Washington.  DC 

20593-0001 

Phone:  202  267-1444 

RIN:  2115-AG28 


2041.  PROTECTION  OF  NAVAL 
VESSELS  (LANT  AREA-02-001  AND 
PAC  AREA-02-001) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  14  USC  91;  14  USC 
633 

CFR  Citation:  33  CFR  165 

Legal  Deadline:  None 

AlMtract:  The  Coast  Guard  is 
establishing  regulations  for  the  safety 
and  security  of  U.S.  naval  vesseb  in 
the  navigable  waters  of  the  United 
States.  The  regulations  are  issued  under 
the  authority  contained  in  14  U.S.C.  91. 
Naval  Vessel  Protection  Zones  will 
provide  for  the  regulation  of  vessel 
traffic  in  the  vicinity  of  U.S.  naval 
vessels  in  the  navigable  waters  of  the 
United  States.  This  rule  supports  the 
Coast  Guard's  strategic  goals  of 
maritime  safety  and  maritime  security. 

Timetable: 


ActkMi 


FR  Cita 


NPRM  (Atlantic  Area)    02/21/02  67  FR  7992 
NPRM  (Pacific  Area)     03/20«)2  67  FR  12940 
NPRM  (Pacific  Area)     04/08/02  67  FR  16668 

Correction 
Atlantic  Area  NPRM      04/22/02 

Comment  Period 

End 
Pacific  Area  NPRM       05/06/02 

Comment  Period 

End 
Final  Rule  (Atlantic        05/13/02  67  FR  31958 

Area) 
Final  Rule  (Pacific         06/04/02  67  FR  38391 

Area) 
Final  Rule  Effective       06/1 5/02 

(Atlantic  and  Pacific 

Areas) 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact  CDR  Chris  Doane, 
Project  Manager,  Department  of 
Transportation.  U.S.  Coast  Guard. 
Atlantic  Area  Marine  Safety  Div. 
Response  Branch  (Amr),  431  Crawford 
Street,  Portsmouth,  VA  23704-5004 
Phone:  757  398-6372 

CDR  Steve  Danscuk,  Project  Manager, 
Department  of  Transportation,  U.S. 
Coast  Guard,  Pacific  Area  Marine 
Transportation  Branch  (Pmt),  Coast 
Guard  Island.  Alameda,  CA  94501 


Phone:  510  437-5839 

Related  RIN:  Related  To  2115-AG23 

RiN:  2115-AG33 

2042.  •  NAVIGATION  AND 
NAVIGABLE  WATERS  —  TECHNICAL 
AMENDMENTS.  ORGANIZATIONAL 
CHANGES.  MISCELLANEOUS 
EDITORIAL  CHANGES  AND 
CONFORMING  AMENDMENTS  (USCG- 
2002-12471) 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  553;  14  USC 
633 

CFR  Citation:  33  CFR  1.01-70;  33  CFR 
1.01-80;  33  CFR  1.05-1;  33  CFR  1.07- 
15;  33  CFR  1.07-35;  33  CFR  1.07-50; 
33  CFR  1.07-60;  33  CFR  3.25-10;  33 
CFR  3.25-10;  33  CFR  3.25-20;  ... 

I.egal  Deadline:  None 

Ai3Stract:  This  rule  makes  editorial  and 
technical  changes  throughout  title  33  of 
the  Code  of  Federal  Regulations  to 
update  the  title  before  it  is  recodified 
on  July  1,  2002.  It  updates  organization 
names  and  addresses,  and  makes 
conforming  amendments  and  technical 
corrections.  This  rule,  which  will  have 
no  substantive  effect  on  the  regulated 
public,  supports  the  Coast  Guard 
strategic  goals  of  maritime  safety  and 
maritime  mobility  by  clarifying  and 
insuring  the  accuracy  of  navigation  and 
navigable  waters  regulations. 

Timetable: 


Action 


Data 


FR  Ctta 


06/18/02  67  FR  41329 
06/27/02  67  FR  43252 


Final  Rule 

Final  Rule;  Delay  of 

Effective  Date  o<  2 

Amendments 
Final  Rule  Effective       06/28/02 
Amendments  to  2  10/01/02 

Sections  Effective 

(See  Addl  Info) 

Regulatory  Flexibillty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  The  effective 
date  for  the  revisions  to  33  CFR  3.25- 
10(b)  and  3.25-20(b)  in  the  final  rule 
published  Jime  18,  2002,  was  delayed 
fix)m  Jime  28,  2002,  until  October  1. 
2002,  to  reflect  the  date  of  an 
organizational  change  in  boundaries 
between  Hampton  Roads  Marine 
Inspection/Captain  of  the  Port  Zone 
and  the  Wilmington  Marine 
Inspection/Captain  of  the  Port  2k)ne. 

URL  For  More  Information: 


74874 
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DOT— USCG 


Completed  Actions 


http://dms.dot.gov 

URL  For  PuMic  Comments: 

http://dms.dot.gov 

Agency  Contact:  Robert  S.  Spears. 

Project  Manager,  Department  of 

Transportation,  U.S.  Coast  Guard.  2100 

Second  Street  SW.,  Washington.  DC 

20593-0001 

Phone:  202  267-1099 

RIN:  2115-AG44 

2043.  •  BASIC  RATES  AND  CHARGES 
ON  LAKE  ERIE  AND  THE  NAVIGABLE 
WATERS  FROM  SOUTHEAST  SHOAL 
TO  PORT  HURON,  Ml  (USCG-2002- 
12840) 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  46  USC  9303(f) 
CFR  Citation:  46  CFR  401.407 

l.egai  Deadline:  Final,  Judicial.  July  21. 
2002. 

Abstract:  This  temporary  final  rule 
amends  the  rates  charged  for  Great 
Lakes  pilotage  on  the  Designated 
Waters  of  Area  5  in  District  Two  and 
restores  them  to  those  effective  until 
August  13,  2001.  The  Lake  Pilots 
Association,  representing  pilots  in 
District  Two.  challenged  the  ratemaking 
effective  on  and  after  that  date,  and 
sued.  The  Coast  Guard,  while  not 
agreeing  with  the  allegations  in  the 
complaint,  did  learn  during  the  course 
of  litigation  that  it  had  inadvertently 
accounted  for  hours  of  delay  and 
detention  in  District  Two  differently 
from  in  Districts  One  and  Three.  The 
Coast  Guard  is  ciirrently  working  on  an 
updated  ratemaking  (2115-AG30)  that 
will,  among  other  things,  correct  this 
error.  In  the  interim,  it  considers  it  in 


the  best  interest  of  the  public  to 
temporarily  return  the  rates  (in  District 
Two,  Area  5)  to  those  effective  until 
August  13.  2001.  This  temporary  final 
rule  will  not  be  retroactive,  and  future 
rates  will  not  depend  on  this  action. 
This  rulemaking  supports  the  Coast 
Guard's  strategic  goal  of  maritime 
mobility. 

Thnstable: 

Action  Data  FR  Cite 


Temporary  Final  Rule    07/19/02  67  FR  47464 
Temporary  Final  Rule    07/19/02 

Effective  (to 

07/21/03) 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  In  addition  to 
RIN  2115-AF91,  Great  Lakes  Pilotage 
Rates,  RDM  2115-AG30,  Rates  for 
Pilotage  on  the  Great  Lakes,  is  also  a 
related  rulemaking. 

URL  For  More  Information: 

http://dms.dot.gov 

URL  For  Public  Comments: 

http://dms.dot.gov 

Agency  Contact:  Paul  Wasserman, 
Project  Manager,  Department  of 
Transportation,  U.S.  Coast  Guard. 
Office  of  Maritime  and  International 
Law  (G-LMI).  2100  Second  Street  SW., 
Washington.  DC  20593 
Phone:  202  267-0093 

Related  RIN:  Related  To  2115-AF91. 
Related  To  21 15- AG30 

raN:  2115-AG46 


2044.  •  SHIPPING  —  TECHNICAL  AND 
CONFORMING  AMENDMENTS  (USC6- 
2002-13058) 

Priority:  Info./Admin./Other 

Legal  Authority:  14  USC  633;  46  USC 
2103 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

At}Stract:  This  rule  will  make  editorial 
and  technical  changes  throughout  title 
46  of  the  Code  of  Federal  Regulations 
to  update  the  title  before  it  is  recodified 
on  October  1,  2002.  We  plan  to  update 
organization  names  and  addresses,  and 
make  conforming  amendments  and 
technical  corrections.  This  rule,  which 
will  have  no  substantive  effect  on  the 
regulated  public,  supports  the  Coast 
Guard  strategic  goals  of  maritime  safety 
and  maritime  mobility  by  clarifying  and 
insuring  the  accuracy  of  shipping 
waters  regulations. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Rule 

Final  Rule  Effective 


09/3a«)2  67  FR  61276 
09/30/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  L.evels  Affected:  None 

Agency  Contact:  Robert  S.  Spears, 

Project  Manager.  Department  of 

Transportation.  U.S.  Coast  Guard,  2100 

Second  Street  SW.,  Washington,  DC 

20593-0001 

Phone:  202  267-1099 

RIN:  2115-AG48 


Departnnent  of  Transportation  (DOT) 
Federal  Aviation  Administration  (FAA) 


Proposed  Rule  Stage 


2045.  OBJECTS  AFFECTING 
NAVIGABLE  AIRSPACE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
USC  40103;  49  USC  40113  to  40114: 
49  USC  44502;  49  USC  44701;  49  USC 
44718:  49  USC  46101  to  46102;  49  USC 
46104 

CFR  Citation:  14  CFR  77 

Legal  Deadline:  None 

Abstract:  This  action  would  amend  the 
standards,  aeronautical  studies,  scope, 
and  notice  provisions  concerning 


objects  affecting  navigable  airspace.  The 
notice  consisted  primarily  of  changes 
required  by  recent  legislation  or 
recommended  by  a  government/ 
industry  task  group  of  the  National 
Airspace  Review  Advisory  Committee. 
This  action  would  also  cover 
electromagnetic  interference 
phenomena  that  could  create  a  hazard 
to  air  navigation. 


ActfcNi 


FR  CMS 


Notice  of  Review 


06/19/78  43  FR  26322 


Action 

Date 

FR  Cite 

Review  Conference 

12/08/80 

NPRM 

08/03/90 

55  FR  31722 

NPRM  Correction 

08/13/90 

55  FR  32999 

NPRM  ConBCtion 

08/16/90 

55  FR  33577 

NPRM  Correction 

08/28/90 

55  FR  351 52 

NPRM  Coaection 

09/10/90 

55  FR  37287 

NPRM  Comment 

12A31/90 

Period  End 

SNPRM 

10/16/95 

60  FR  53680 

SNPRM  Comment 

11/30/95 

Period  End 

NPRM 

12/00/02 
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74875 


DOT— FAA 


Proposed  Rule  Stage 


Action 


Dale         FRCMe 


SNPRM  To  Be  12/00/02 

Withdrawn 

Ragulalory  Flexibility  Analysis 
Raqulrsd:  No 

Small  EntMss  Affedsd:  Businesses 

Govammsnt  Levels  Affadsd:  None 

Additional  Informalion:  Project 
Number:  ATO-85-015R. 

ANALYSIS:  Regulatory  Evaluation. 
08/03/90.  55  FR  31722 

Agency  Contact:  Ellen  Crum.  Air 
Traffic  Rules  Procedures  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-3155 

RIN:  2120-AA09 

2046.  -HMPROVED  WATER  SURVIVAL 

EQUIPMENT 

Priority:  Other  Significant 

Legal  AuttUMity:  49  USC  44705;  49 
use  44709  to  44711;  49  USC  44712; 
49  USC  44713;  49  USC  44715;  49  USC 
44716  tb  44717;  49  USC  44722;  49  USC 
44901;  49  USC  44903  to  44904;  49  USC 
44912;  49  USC  106(g);  49  USC  40113; 
49  USC  40119;  49  USC  44101;  49  USC 
44701  to  44702 

CFR  Citation:  14  CFR  121;  14  CFR  135 
Legal  Deadline:  None 

Abstract:  This  action  would  add  new 
requirements  for  water  survival 
equipment  carried  aboard  airplanes  and 
rotorcrait.  The  requirements  would 
apply,  after  specified  dates,  to  U.S.- 
certificate  holders  that  conduct 
common-carriage  operations  with     , 
airplanes  and  rotorcrait.  This  action  is 
in  response  to  the  Airport  and  Airway 
Safety  and  Capacity  Enhancement  Act 
of  1987  (PL  100-223)  and  relates  to 
safety  recommendations  by  the 
National  Transportation  Safety  Board. 
The  requirements  are  intended  to 
increase  the  likelihood  of  aircraft 
passengers  surviving  a  crash  landing  in 
water  and.  thus,  this  rulemaldng  is 
significant  because  of  the  safety 
implications. 


Ragulalory  Flexibility  Analysis 
Required:  No 

SmaH  Entitles  Affected:  Businesses 

Government  Levels  Affedsd:  None 

AddWonel  Information;  Project 
Number  AIR-85-265R. 

ANALYSIS:  Regulatory  Evaluation, 
06/30/88.  53  FR  24890 

Agency  Contact  Hal  Jensen.  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.  Washington,  DC  20S91 
Phone:  202  267-9574 

RIN:  2120-AC72 

2D«7.  -^RETROFIT  OF  IMPROVED 
SEATS  IN  AIR  CARRIER  TRANSPORT 
CATEGORY  AIRPLANES 

Priority:  Other  Significant 

Legal  Authority:  49  USC  44713;  49 
USC  44715;  49  USC  44716  to  44717; 
49  USC  44722;  49  USC  44901;  49  USC 
44903  to  44904;  49  USC  44912;  49  USC 
106(g);  49  USC  40113;  49  USC  40119; 
49  USC  44101;  49  USC  44701  to  44702; 
49  USC  44705;  49  USC  44709  to  44711; 
49  USC  44712 

CFR  Citation:  14  CFR  121;  14  CFR  135 

Lagel  Deadline:  NPRM,  Statutory.  April 
28.  1988. 

Abetreet:  This  action  would  require 
that  all  seats  of  transport  category 
airplanes  used  in  air  carrier  operations 
and  transport  category  airplanes  used 
in  scheduled  intrastate  service  comply 
with  improved  crashworthiness 
standards.  The  Airport  and  Airways 
Safiety  and  Capacity  Expansion  Act  of 
1987  directs  the  Secretary  of 
Transp>ortation  to  initiate  a  rulemaldng 
proceeding  to  consider  requiring  all 
seats  on  board  all  air  carrier  aircraft  to 
meet  improved  crashworthiness 
standards  based  upon  the  best  available 
testing  standards.  The  intended  effect 
of  this  action  is  to  increase  passenger 
protection  and  survivability  in 
survivable  impact  accidents.  This 
rulemaking  is  considered  significant 
because  of  its  safety  implications  and 
statutory  requirements. 

Timetable: 


Action 


Dale         FR  CNe 


NPRM  Comment 

Period  End 
SNPRM 
SNPRM  Comment 

Period  End 
NPRM 


iimeiaDie. 

Action 

Data          FR  Cite 

Dete         FRCtle 

NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Reopened 

05/17/88  53FR  17650 

NPRM 

NPRM  Comment 

Period  End 
SNPRM 

06/30/88  53FR24890 
11728/88 

12AXV02 

10/14/88 

ia«V98  63FR58331 

01/08/99 

ia/04A)2  67  FR  62294 
12A)3/02 


02/00/03 

Regulatory  FlaxIMItty  Anelyele 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Qovemmant  Levela  Affected:  None 

Additional  Information:  Docket  25611. 
Project  Number:  AIR-88-136R. 

ANALYSIS:  Hegulatory  Evaluation, 
05/17/88,  53  FR  17650 

Agency  Contact  Hal  Jensen.  Aircraft 
Certification  Service.  Department  of 
Transportation.  Federal  Aviation    < 
Administration,  800  Independence 
Avenue  SW.  Washington.  DC  20591 
Phone:  202  267-9574 

RIN:  2120-AC84 

2048.  -t^ORROSION  CONTROL 
PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40104  to  40105;  49  USC  40113; 
49  USC  40119:  49  USC  44101:  49  USC 
44701  to  44702:  49  USC  44705;  49  USC 
44709  to  44711;  49  USC  44712;  49  USC 
44713;  49  USC  44715;  49  USC  44716 
to  44717;  49  USC  44722;  49  USC 
44901;  49  USC  44902 

CFR  Citation:  14  CFR  121;  14  CFR  125; 
14  CFR  129;  14  CFR  135 

Legel  Daadilna:  None 

Abetract:  This  project  would  ensure 
that  airplanes  used  or  not  used  in 
common  carriage  in  air  transportation 
have  a  comprehensive  corrosion 
prevention  program  witliin  their 
maintenance  or  inspection  programs.  In 
April  1988,  a  commercial  transport 
airplane  experienced  an  in-flight 
decompression  and  separation  of 
approximately  18  feet  of  the  fuselage 
sldn  and  structiire  at  the  top  of  the 
airplane.  The  airplane  had  been  in 
service  for  19  years  and  had  flown 
ahnost  90.000  flights.  The  National 
Transportation  Safety  Board  concluded 
that  the  failure  of  the  airline  to  detect 
skin  disbonding  resulted  in  corrosion 
and  metal  fatigue  leading  to  separation 
of  the  airplane's  skin  structure.  This 
rulemaking  is  considered  significant 
because  of  substantial  public  interest. 
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DOT-FAA 


Proposed  Rule  Stage 


Action 


FR  CM* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  AFS-93-382R 

Agency  Contact:  Frederick  Sobeck, 
Aircraft  Maintenance  Division,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-7355 

RIN:  2120-AE92 


2049.  ^NATIONAL  AIR  TOUR  SAFETY 
STANDARDS 

Priority:  Other  Significant 

Legal  Auttiority:  49  USC  44709;  49 
use  44711;  49  USC  44712;  49  USC 
44713;  49  USC  44715;  49  USC  44716; 
49  USC  106(g);  49  USC  40103;  49  USC 
40113;  49  USC  40120;  49  USC  44101; 
49  USC  44111;  49  USC  44701;  49  USC 
44702;  49  USC  44705 

CFR  Citation:  14  CFR  91;  14  CFR  135 

Legal  Deadline:  None 

Abstract:  FAA  will  propose  new 
regulations  for  air  tour  and  sightseeing 
operations  that  are  currently  allowed  to 
operate  under  less  stringent  regulations 
than  those  applied  to  other  types  of 
commercial  operations.  Over  the  past 
decade  the  number  of  these  operations 
and  the  number  of  accidents  and 
incidents  associated  with  these 
operations  have  increased.  Hot  air 
balloons  and  gliders  would  not  be 
included  in  this  amendment.  This 
rulemaking  is  considered  significant 
because  of  substantial  public  interest. 


Action 


Date  FR  Cite 


NPRM  11/0(V02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Addttionai  Information:  Project 
Number:  AFS-91-012R.  RIN  2120-AF61 
which  was  proposed  as  a  new  item  for 
this  agenda  was  a  duplicate  of  this 
nilemaking  and  has  been  terminated. 


This  rulemaking  was  previously  titled 
"Sightseeing  Operations." 

ANALYSIS:  Regulatory  Evaluation, 
04/00/01 

Agency  Contact:  Katherine  Hakala 
Perfetti,  Flight  Standards  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration' 
Phone:  202  267-3760 

RIN:  2120-AF07 

2050.  +FUGHT  CREWMEMBER  DUTY 
PERIOD  UMITATIONS,  FUGHT  TIME 
UMITATIONS,  AND  REST 
REQUIREMENTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
104  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2120-AF63 

2051.  +FALSE  AND  MISLEADING 
STATEMENTS  REGARDING  AIRCRAFT 
PARTS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  44913 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  action  proposes 
additional  rules  that  would  prohibit 
certain  false  or  misleading  statements 
regarding  civil  aircraft,  airframes, 
aircraft  engines,  propellers,  appliances, 
component  parts,  and  materials, 
including  standard  parts,  that  are  used, 
or  may  be  used,  on  civil  aircraft.  The 
proposals  would  also  permit  increased 
inspection  by  the  FAA  of  records 
regarding  the  quality  of  aircraft  parts. 
The  additional  rules  are  needed  to  help 
prevent  persons  bom  representing  parts 
as  suitable  for  use  on  civil  aircraft 
when  in  fact  they  may  not  be.  The 
proposals  are  intended  to  provide 
assurance  that  aircraft  owners  and 
operators,  and  persons  who  maintain 
aircraft,  have  trutliful  information  on 
which  to  determine  whether  a  part  may 
be  used  in  a  given  civil  aircraft 
application.  This  action  is  significant 
because  of  substantial  public  interest. 

Timetable: 


Action 


OMa  FR  cue 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntKies  Affected:  Businesses 

Government  Levels  Affected:  None 


Additional  InformatkMi:  Project 
Number:  AVR-94-549R. 

ANALYSIS:  Regulatory  Evaluation 
08/00/01 

Agency  Contact:  Mardi  Ruth 
Thompson,  Regulations  Division,  Office 
of  the  Chief  Counsel,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-3073 

RIN:  2120-AG08 


2052.  +t40ISE  UMITATIONS  FOR 
AIRCRAFT  OPERATIONS  IN  THE 
VICINITY  OF  GRAND  CANYON 
NATIONAL  PARK 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40106;  49  USC 
40109;  49  USC  40113;  49  USC  44502; 
49  USC  44514;  49  USC  44701;  49  USC 
44719;  49  USC  46301 

CFR  Citation:  14  CFR  93 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will 
establish  noise  limitations  for  certain 
aircraft  operated  in  the  vicinity  of 
Grand  Canyon  National  Park.  This 
action  is  one  part  of  an  overall  strategy 
to  reduce  further  the  impact  of  aircraft 
noise  on  the  park  environment  and  to 
assist  the  National  Park  Service  (NPS) 
in  achieving  its  statutory  mandate 
imposed  by  Public  Law  100-91  to 
provide  for  the  substantial  restoration 
of  natural  quiet  and  experience  in 
Grand  Canyon  National  Park.  The 
supplemental  amendment  removes  two 
sections  from  the  December  31,  1996, 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  establish  a  corridor 
through  the  National  Canyon  area  as  an 
incentive  route  for  quiet  technology 
aircraft.  The  FAA  and  NPS  have 
determined  not  to  proceed  with  an  air 
tour  route  in  the  vicinity  of  National 
Canyon  and  are  presently  considering 
alternatives  to  this  route.  This 
rulemaking  is  significant  because  of 
substantial  public  interest. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
SNPRM 


12/31/96  61  FR  69334 
03/31/97 

u/oomz 


DOT— FAA 


Proposed  Rule  Stage 


Small  Entities  Affaclad:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  A  final  rule, 
which  was  published  on  12/31/96  (61 
FR  69302),  establishes  new  operating 
restrictions  at  Grand  Canyon  National 
Park.  See  RIN  2120-AF93  published 
elsewhere  in  this  Agenda. 

ANALYSIS:  Regulatory  Evaluation, 
12/31/96,  61  FR  69334 

Agency  Contact:  Tom  Connor,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Phone:  202  267-8933 

RIN:  2120-AG34 


2053.  UCENSING  AND  SAFETY 
REQUIREMENTS  FOR  LAUNCH 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  70101  to 

70119 

CFR  Citation:  14  CFR  415;  14  CFR  417 

Legal  Deadline:  None 

Abstract:  This  action  would  establish 
requirements  for  licensing  the  conduct 
of  a  launch  from  a  non-Federal  launch 
site.  The  law  requires  anyone  who 
proposes  to  conduct  a  launch  within 
the  United  States,  or  a  U.S.  citizen 
proposing  to  conduct  a  laimch  site 
outside  the  United  States,  to  obtain  a 
license  from  DOT.  This  action  would 
govern  obtaining  a  license  to  conduct 
such  a  laimch.  Currently,  conunercial 
rocket  laimches  take  place  from  Federal 
Government  installations  operated  by 
the  Department  of  Defense  and  NASA. 
Licensing  requirements  for  those 
launches  are  being  developed  in  a 
related  licensing  rulemaking  (RIN  2120- 
AF99).  In  this  action,  DOT  proposes  to 
implement  rules  regarding  obtaining  a 
license  to  conduct  a  launch  from  a 
commercial  launch  site,  where  DOT, 
rather  than  NASA  or  the  military,  has 
primary  responsibility. 

Timetable: 


Action 


FR  Cite 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 


NPRM 

NPRM  Comment 

Period  End 
SNPRM 
NPRM:  Additional 

Infomration 
NPRM 


10/25/00  65  PR  63922 
02/22/01 

07/30/02  67  FR  49456 
08/27/02  67  FR  54978 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  Project 
Number:  AST-97-088R. 

ANALYSIS:  Regulatory  Evaluation, 
10/25/00,  65  FR  63922. 

Agency  Contact:  Michael  Dook, 
Licensing  and  Safety  D'vision,  Office  of 
Commercial  Space,  Department  of 
Transportation,  Federal  Aviation 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-9305 

RIN:  2120-AG37 


2054.  +CHILD  RESTRAINT  SYSTEMS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40120;  49  USC  44101;  49  USC  44111; 
49  USC  44701;  49  USC  44709;  49  USC 
44711;  49  USC  44712;  49  USC  44715 
to  44718:  49  USC  44722;  49  USC 
46306;  49  USC  46315;  49  USC  46502 

CFR  Citation:  14  CFR  91;  14  CFR  121; 
14  CFR  125;  14  CFR  135 

Legal  Deadline:  None 

Abstract:  This  action  sought  public 
comment  on  issues  relating  to  the  use 
of  child  restraint  systems  in  aircraft 
during  all  phases  of  flight  (i.e.,  taxi, 
takeoff,  landing,  or  any  other  time  the 
seat  belt  sign  is  illuminated). 
Specifically,  the  agency  sought 
information  about  existing  child 
restraint  systems,  the  development  of 
new  and  improved  child  restraint 
systems,  the  ease  with  which  existing 
or  new  child  restraint  systems  can  be 
used,  and  the  effectiveness  of  changing 
the  current  child  restraint  system 
regulations.  The  advance  notice 
gathered  information  in  response  to  a 
recommendation  made  by  the  White 
House  Commission  on  Aviation  Safety 
and  Security.  Approximately  130 
comments  were  received  on  the 
ANPRM.  This  information  is  needed  so 
that  the  FAA  can  determine  the  best 
way  to  ensure  the  safety  of  children 
while  on  board  aircraft.  After  such  a 
determination  is  made,  the  FAA  may 
issue  a  Notice  of  Proposed  Rulemaking 
with  specific  regulatory  proposals  that 
respond  to  the  Commission's 
reconmiendations  regarding  the  use  of 
child  restraint  systems.  This  action  is 


considered  significant  because  of  safety 
implications. 


Action 


FR  CM* 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


02/18/98  63  FR  8324 
06/18/98 


'  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  Project 
Number:  AFS-97-261R 

Agency  Contact:  Cindy  Nordlie,  Office 
of  Rulemaking,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Phone:  202  267-7627 

RIN:  2120-AG43 

2055.  REVISION  OF  AIR  CARRIER 
CREWMEMBER  AND  TRAINING 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701;  49  USC  44702; 
49  USC  44705;  49  USC  44709  to  44711; 
49  USC  44713:  49  USC  44716  to  44717; 
49  USC  44722;  49  USC  44901;  49  USC 
44903  to  44904;  49  USC  44912;  49  USC 
46105 

CFR  Citation:  14  CFR  60;  14  CFR  121 
Legal  Deadline:  None 
Abstract:  This  action  proposes  to  revise 
title  14  of  the  Code  of  Federal 
Regulations  part  121  subparts  N,  O,  and 
P.  The  proposed  revision  and  creation 
will  address  Advanced  Qualification 
Programs  and  additional  training 
programs.  The  rulemaking  is  needed  to 
enhance  crew  resource  management 
training,  to  permit  rapid  changes  to 
training  and  checking  requirements  for 
emerging  technologies,  to  improve 
safety,  and  to  respond  to  numerous 
recommendations  from  various  sources. 

Timetable: 


Action 


FR  Cite 


NPRM  T2AXy02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affedad:  None 
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OOT-^AA 


Additional  Information:  Project 
Number:  AFS-97-335R. 

Agency  Contact:  Jan  Demuth,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-8166 

RIH:  2120-AG57 


2056.  TRAINING  IN  THE 

RECOGNITION  OF  HAZARDOUS 

MATERIAL 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  49  USC  106(g):  49 
use  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  4711;  49  USC 
44713;  49  USC  44715  to  44717;  49  USC 
44722;  49  USC  44901;  49  USC  44903; 
49  USC  44912;  49  USC  46105 

CFR  Citation:  14  CFR  121;  14  CFR  135 

LAgal  Deadline:  None 

Abstract:  The  FAA  is  proposing  to 
amend  its  hazardous  materials  (hazmat) 
training  requirements  for  air  carriers 
and  commercial  operators  certificated 
to  operate  under  part  121  or  part  135. 
This  action  also  proposes  that  repair 
stations  certificated  under  part  145 
document  for  the  FAA  that  persons 
handling  hazmat  for  transportation 
have  been  trained  as  required  by  DOT's 
Hazardous  Materials  Regulations.  The 
FAA  is  updating  its  regulations  because 
hazmat  transport  and  the  aviation 
industry  have  changed  significanUy 
since  the  FAA  promulgated  its  Hazmat 
training  regulations  over  25  years  ago. 
This  action  proposes  to  set  clear 
training  standards  and  ensure  uniform 
compliance  with  training  requirements. 

Tinwtabia: 


Action 


Dais         FR  Cite 


NPRM  11/00A)2 

Regulatory  Fiexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  William  Wilkening, 
Office  of  Security,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591 
Phone:  202  267-5885 

Jan  Demuth,  Flight  Standards  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 


Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-8166 

RIN:  2120-AG75 


2057.  +AiR  TOUR  OPERATIONS  IN 
STATE  OF  HAWAII 

Priority:  Other  Significant 

l.egai  Autliority:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40120;  49  USC  44101;  49  USC  44701; 
49  USC  44711;  49  USC  44712;  49  USC 
44715;  49  USC  44717;  49  USC  44722; 
49  USC  46306;  49  USC  46315;  49  USC 
46316;  49  USC  46502;  49  USC  46504; 
49  USC  46504;  49  USC  46506;  49  USC 
47122:  49  USC  47508;  49  USC  47528 
to  47530 

CFR  Citation:  14  CFR  91 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to 
extend  SFAR  71,  which  established 
certain  procedural,  operational,  and 
equipment  requirements  for  air  tour 
operators  in  the  State  of  Hawaii.  The 
FAA  intends  to  issue  a  national  air  tour 
safety  proposal  in  the  near  future,  but 
until  this  rulemaking  becomes  final, 
there  is  a  need  to  extend  SFAR  71  to 
ensiu«  the  continuing  safe  environment 
for  conducting  air  tours  in  Hawaii. 
During  the  9- year  period  between  1982 
and  1991,  there  were  11  air  toiu- 
accidents  with  24  fatalities  in  Hawaii. 
The  apparent  causes  of  the  accidents 
ranged  from  engine  power  loss  to 
encounters  with  adverse  weather.  On 
September  26,  1994.  the  FAA  published 
an  emergency  final  rule  as  SFAR  71. 
The  rule  established  additional 
operating  procedures,  including 
minimum  safe  altitudes  (and  associated 
increases  in  visual  flight  rules  weather 
minimums),  minimum  equipment 
requirements,  and  operational 
limitations  for  air  tour  aircraft  in  the 
State  of  Hawaii.  SFAR  71  was 
subsequently  extended  imtil  October 
26,  2003.  This  rulemaking  is  significant 
because  of  substantial  public  interest. 

TlmetaMa: 


Action 


Dels  FR  Gila 


NPRM  11/00A)2 

Regulatory  Fiexibility  Analysis 
Required:  No 

Smaii  Entities  Affected:  No 

Government  Ljeveis  Affected:  None 

Agency  Contact:  Gary  Davis,  Flight 
Standards  Service,  Department  of 


Proposed  Rule  Stage 


Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591 
Phone:  202  267-8166 


RIN:  2120-AH02 


2058.  -t-FUGHT  SIMULATION  DEVICE 
QUAUFICATION 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113:  49  USC  44701  to  44703; 
49  USC  44707;  49  USC  44709;  49  USC 
44711;  49  USC  45102  to  45103;  49  USC 
45301  to  45302 

CFR  Citation:  14  CFR  1;  14  CFR  11: 
14  CFR  60;  14  CFR  61;  14  CFR  63;  14 
CFR  141;  14  CFR  142 

l.egal  Deadline:  None 

Abstract:  The  FAA  proposes  to  amend 
the  regulations  to  establish  flight 
simulation  device  qualification 
requirements  for  all  certificate  holders 
in  a  new  part.  The  basis  of  these 
requirements  currently  exists  in 
different  parts  of  the  FAA's  regulations 
and  in  advisory  circulars.  The  proposed 
changes  would  consolidate  and  update 
flight  simulation  device  requirements. 
This  action  is  significant  because  of 
substantial  public  interest 

Timetable: 


Action 


DM*  FR  Cite 


09/25/02  67  FR  20284 
12/24/02 

02/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Edward  Cook,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  1701  Columbia 
Avenue,  College  Park.  GA  30337 
Phone:  404  305-6100 

RIN:  2120-AH07 


2059.  REFUSAL  TO  SUBMIT  TO  AN 
AUTHORIZED  DRUG  TEST 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
USC  40113;  49  USC  44701  to  44703; 
49  USC  44707;  49  USC  44709  to  44711; 
49  sue  45102  to  45103;  49  USC  45301 
to  45303 

CFR  Citation:  14  CFR  67 


None 

Abatract:  This  action  proposes  to 
amend  ainnan  medical  standards  to 
add  as  a  medical  disqualification  the 
refusal  to  submit  to  an  authorized  drug 
test.  Refusal  to  submit  to  a  drug  test 
includes  adulteration  or  substitution  of 
a  urine  sample.  The  intended  effect  is 
to  ensure  that  airmen  who  may  have 
substance  abuse  problems  are  not 
allowed  to  gain  flight  status  imtil  they 
have  been  examined  and  found  fit  by 
the  Federal  Air  Surgeon. 

Ttonatabla: 


FR  cn* 


NPRM  IIAXVOe 

RaguMory  Flexibllity  Analysis 
Raqulrad:  No 

Small  EntWas  Affactad:  No 

Govammant  Levels  Affactad:  None 

Agency  Contact:  Sheri  deVries,  Office 
of  Aviation  Medicine.  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591 
Phone:  202  267-8693 

RIN:  2120-AH23 

2060.  PUBLIC  ADDRESS  SYSTEM 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  49  USC  106(g);  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Lagal  Daadllna:  None 

Abstract:  The  FAA  proposes  to  shorten 
the  time  for  passenger  annoimcements 
in  an  emergency  in  transport  category 
airplanes.  This  proposal  would  shorten 
the  time  for  passenger  announcements 
in  an  emergency  from  10-  to  3-seconds 
between  the  removal  of  the  microphone 
bom.  its  stowage  by  a  flight 
crewmember  and  its  operation. 
Adopting  this  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  for  the  U.S. 
and  the  Joint  Aviation  Requirements  of 
Europe,  without  affecting  current 
industry  design  practices. 

Timetable: 


Action 


FR  Git* 


NPRM  12AXy02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntWaa  Affactad:  No 

Govarrunant  Lavala  Affactad:  None 


Additional  Information:  Pro)ect 
Number:  ANM-00-227. 

Agency  Contact  Kirk  Baker,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  3960  Paramount 
Boulevard.  Lakewood.  CA  90712 
Phone:  562  627-5345 

RIN:  212D-AH30 


2061.  SAFE.  EFFICtENT  USE  AND 
PRESERVATION  OF  THE  NAVIGABLE 
AIRSPACE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40113  to  40114;  49  USC  44502;  49  USC 
44701;  49  USC  44718 

CFR  Citation:  14  CFR  77 

Legal  Deedllne:  None 

Abetreet:  This  notice  of  proposed 
rulemaking  proposes  to  add  and  amend 
definitions  for  terms  commonly  used 
during  the  aeronautical  evaluation 
process.  This  action  proposes 
amendments  to  obstruction  standards 
for  civil  airport  imaginary  surfaces  in 
order  to  promote  and  facilitate 
harmonization  with  other  FAA 
directives.  This  proposal  also  proposes 
to  simplify  and  clarify  the  rule 
language  in  accordance  with  the  plain 
language  initiative. 


Action 


Date         FR  CNa 


NPRM 


11/00/02 


Regulatory  Flexibllity  Analyeie 
Required:  No 

Smell  EntWee  Affected:  No 

Government  Levels  Affected:  None 

Addltlonel  Information:  Project 
Number:  ATA-00-490. 

Agency  Contect:  Ellen  Crum,  Air 
Traffic  Rules  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington.  DC  20591 
Phone:  202  267-3155 

RIN:  2120-AH31 


2062.  DESIGN  REQUIREMENTS  FOR 
PRESSURBATION  AND  PNEUMATIC 
SYSTEMS  INSTALLED  ON 
TRANSPORT  CATEGORY  AIRPLANES 

Priority:  Substantive,  Nonsignificant 


Authority:  49  USC  106(g);  49 
USC  40113 

CFR  Citation:  14  CFR  25 


None 

Abetreet:  This  proposal  would  revise 
the  airworthiness  standards  for 
transport  category  airplanes  by 
incorporating  the  more  defined  design 
and  compliance  criteria  ciirrentiy 
contained  in  the  counterpart  European 
standards.  Adopting  this  proposal 
would  eliminate  regulatory  differences 
between  the  airworthiness  standards  of 
the  U.S.  and  the  Joint  Aviation 
Reqiiirements  of  Europe,  without 
affecting  oirrent  industry  design 
practices. 

TImeteble: 


Action 


Dale         FR  Cite 


NPRM 


11/0(V02 


Reguletory  FlexRtillty  Anelyeie 
Required:  No 

Small  Entitiea  Affected:  No 

Government  l.eveis  Affected:  None 

Agency  Contect:  Kenneth  Frey. 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton.  VVA  98055-4056 
Phone:  425  227-2673 

RIN:  2120-AH33 


2063.  DESIGN  STANDARDS  FOR 
FUSELAGE  DOORS  ON  TRANSPORT 
CATEGORY  AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  49  USC  106(g);  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Legel  Deedllne:  None 

Abetreet:  This  action  would  amend  the 
design  standards  for  fuselage  doors, 
hatches,  and  exits  on  transport  category 
airplanes.  This  proposal  would  relieve 
a  certification  burden  on  industry  by 
eliminating  regulatory  differences 
between  the  air  standards  of  the  United 
States  and  Joint  Aviation  Requirements 
of  Europe  without  affecting  current 
industry  design  practices. 
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74881 


DOT— FAA 


FR  Cite 


NPRM  11/0002 

Regulatory  FlexMlity  Analysis 
Required:  No 

Small  Entities  AftactMl:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-96-398. 

Agency  Contact:  Jeff  Gardlin.  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration.  1601  Lind  Avenue  SW, 
Renton.  WA  98055-4056 
Phone:  425  227-2136 

RIN:  2120-AH34 

2064.  REVERSE  THRUST  AND 
PfK>PELLER  PITCH  SETTINGS 
BELOW  THE  FLIGHT  REGIME 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
use  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to 
require  a  means  to  prevent  the 
flightcrew  on  txarbo-propeller-powered 
airplanes  from  inadvertenUy  or 
intentionally  placing  the  power  lever 
below  flight  idle  while  in  flight,  unless 
the  airplane  has  been  certified  for  in- 
flight operation.  This  action  proposes 
to  eliminate  regulatory  differences 
between  the  airworthiness  standards  of 
the  U.S.  and  the  Joint  Aviation 
Requirements  of  Europe,  without 
affecting  ciirrent  industry  design 
practices. 


FR  CMi 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govenunent  l.evels  Affected:  None 

Additional  information:  Project 
Number:  ANM-OO-700. 

Agency  Contact:  Jennifer  Abdul- Wali. 

Transportation  Specialist.  Department 

of  Transportation,  400  Seventh  Street 

SW..  Washington.  DC  20590 

Phone:  202  366-6322 

Fax:  202  366-9313 

Email:  jennifer.abdul-waIi9ost.dot.gov 


Proposed  Rule  Stage 


Mil^e  Kaszycld,  Transport  Airplane 
Directorate.  Department  of 
Transportation.  Federal  Aviation 
Administration.  1601  Lind  Avenue 
SW..  Renton.  WA  98055-4056 
Phone:  425  227-2137 

RIN:  2120-AH35 


2065.  TRIM  SYSTEMS  AND 
PROTECTIVE  BREATHING 
EQUIPMENT 

Priority:  Substantive,  Nonsignificant 


AutlMMrlty:  49  USC  106(g);  49 
USC  40113 

CFR  Citation:  14  CFR  25 


None 

Abstract  This  proposed  action  would 
amend  airworthiness  standards  for 
transport  category  airplanes  concerning 
trim  systems  and  protective  breathing 
equipment.  The  proposed  action  would 
add  language  that  would  require  a 
clearly  marked  range  on  the  trim 
indication  system  where  take-off  is  safe 
for  all  center-of-gravity  positions. 
Adopting  this  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  United 
States  and  the  Joint  Aviation 
Requirements  of  Europe  without 
affecting  current  industry  design 
practices. 

Timetable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/02/02  67  FR  61836 
12/02/02 

02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-00-567. 

Agency  Contact:  Kenneth  Frey, 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  WA  98055-4056 
Phone:  425  227-2673 

I:  2120-AH40 


2068.  REVISIONS  TO  PASSEfilGER 
FACILITY  CHARGE  RULE  FOR 
COMPENSATION  TO  AIR  CARRIERS 

Priority:  Substantive,  Nonsignificant 

Legal  Autlwrily:  49  USC  106(g);  49 
USC  40116  to  40117;  49  USC  47111; 
49  USC  47114  to  47116;  PL  106-181 

CFR  Citation:  14  CFR  158 

Legal  Deadline:  None 

Abstract:  FAA  proposes  to  amend  the 
passenger  facility  charge  (PFC)  rules  by 
changing  the  amount  and  basis  of 
compensation  an  air  carrier  may  receive 
for  collecting,  handling,  and  remitting 
PFC  revenue.  This  action  is  necessary 
because  statute  mandates  that  air 
carriers  receive  foir  and  reasonable 
compensation  for  their  expenses. 

Timetable: 


Action 


Dal*         FR  CM* 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number  APP-00-672R. 

Agency  Contact:  Eric  Gabler.  Passenger 
Facility  Charge  Branch,  Department  of 
Transportation.  Federal  Aviation 
Administration 
Phone:  202  267-3845 

RIN:  2120-AH43 

2067.  NOISE  STRINGENCY  INCREASE 
FOR  SINGLE-ENGINE  PROPELLER- 
DRIVEN  SMALL  AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrtty:  42  USC  4321;  49  USC 
106(g);  49  USC  40113;  49  USC  44701; 
49  USC  44702;  49  USC  44704;  49  USC 
44715 

CFR  Citation:  14  CFR  36 

Legal  Deadline:  None 

Abstract  The  FAA  is  proposing  a 
change  to  the  noise  limits  for  propeller- 
driven  small  airplanes.  The  FAA,  the 
European  Joint  Aviation  Authorities 
(JAA).  and  representatives  fi-om  the 
United  States  and  European  propeller- 
driven  small  airplane  industries 
developed  the  ICAO  Annex  16  noise 
limit  change  in  a  joint  effort.  The 
proposed  change  would  provide  nearly 
uniform  noise  certification  standards 
for  airplanes  certificated  in  the  United 
States  and  in  the  JAA  countries. 


Tbnetabia: 


Action 


FR  Cite 


NPRM  12AXy02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Goverrmient  Levels  Affected:  None 

Additional  Infownatlon:  Project 
Number:  AEE-01-133R. 

Agency  Contact:  Mehmet  Marsan. 
Office  of  Environment  and  Energy, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington.  DC  20591 
Phone:  202  267-7703 


RIN:  2120-AH44 


2068.  AIRWORTHINESS  STANDARDS 
FOR  CLASSES  B  AND  F  CARGO 
COMPARTMENT  FOR  TRANSPORT 
CATEGORY  AIRPLANES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  The  FAA  proposes  to  amend 
the  airworthiness  standards  for 
transport  category  airplanes  to 
incorporate  revised  standards  for  Class 
B  cargo  compartments  and  establish 
standards  for  a  new  Class  F  cargo 
compartment,  and  to  harmonize  those 
requirements  with  standards  proposed 
for  the  European  Joint  Aviation 
Requirements  25. 

Timetabia: 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  Project 
Number:  ANM-93-725-A. 

AgeiKy  Contact:  Mahinder  K.  Wahi, 
Transport  Airplane  Directorate. 
Department  of  Transportation,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW..  Renton,  WA  98055 
Phone:  425  227-2142 

RIN:  2120-AH47 


2069.  MODIFICATION  OF  THE 
DIMENSIONS  OF  THE  GRAND 
CANYON  NATIONAL  PARK  SPEOAL 
FLIGHT  RULES  AREA  AND  FLIGHT- 
FREE  ZONES 

Priority:  Substantive,  Nonsignificant 

Legal  AuHwrity:  49  USC  106(g);  14 
USC  40103;  49  USC  40113 

CFR  Citation:  14  CFR  91;  14  CFR  93 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to 
modify  the  Grand  Canyon  National 
Park  Special  Flight  Rules  Area  and  two- 
associated  Flight-Free  Zones  in  the  east 
end  of  the  Park.  In  addition  this  action 
proposes  minor  modifications  to  the 
Bright  Angel  and  Desert  View  Flight- 
Free  Zone.  The  FAA  is  proposing  these 
actions  to  assist  the  National  Park 
Service  in  fulfilling  its  statutory 
mandate  to  substantially  restore  the 
natural  quiet  and  experience  in  Grand 
Canyon  National  Park. 

Timetable: 


in  establishing  a  secure  environment 
for  the  traveling  public.  This  action  is 
significant  because  of  substantial  public 
interest. 

Timetable: 


Action 


Action 


FR  Clle 


NPRM  u/oomz 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Howard  Nesbitt, 
Flight  Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  493-4981 

RIN:  2120-AH48 

2070.  •  ^SECURITY  PROGRAMS  FOR 
CHARTER  OPERATIONS  USING 
AIRCRAFT  12,500  POUNDS  AND 
OVER 

Priority:  Other  Significant 

Legal  AuttK>rtty:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
41706;  49  USC  44101;  49  USC  44701 
to  44702;  49  USC  44705;  49  USC  44709 
to  44711;  49  USC  44713;  49  USC  44716 
to  41717;  49  USC  44722;  49  USC  46105 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AlMtract:  This  rule  will  set  forth 
security  requirements  for  charter 
operators  using  aircraft  over  12,500 
pounds  take-off  weight.  The  FAA  is 
issuing  this  final  rule  with  comment  to 
promulgate  regulations  that  will  assist 


FR  CH* 


NPRM  11AXy02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Linda  Valencia, 
Office  of  Civil  Aviation  Security  Policy 
and  Planning,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington.  DC  20591 
Phone:  202  267-3413 

RIN:  2120-AH66 

2071.  •  -^TRANSPONDER 
CONTINUOUS  OPERATION 

Priority:  Other  Significant 

Legal  Auttiority:  49  USC  106(g);  49 
USC  40113:  49  USC  40119;  49  USC 
44701  to  44702:  49  USC  44705;  49  USC 
44709  to  44711;  49  USC  44713;  49  USC 
44716  to  44717;  49  USC  44722;  49  USC 
44901;  49  USC  44903  to  44904:  49  USC 
44912;  49  USC  45101  to  45105;  49  USC 
46105 

CFR  Citation:  14  CFR  21 
Legal  Deadline:  None 

AlMtract:  This  proposal  would  amend 
the  instrument  and  equipment 
requirements  for  airplanes  operated  in 
domestic,  flag,  and  supplemental 
operations.  Specifically,  the  FAA 
proposes  to  require  affected  airplanes 
to  be  equipped  with  provisions  that 
would  help  assure  inmiediate  activation 
of  the  designated  air  traffic  control 
(ATC)  hijack  alert  code,  and  continuous 
transmission  of  that  code  to  ATC 
during  the  hijack  situation.  The  FAA 
is  proposing  this  action  in  response  to 
the  heightened  threat  to  U.S.  civil 
action.  This  action  is  significant 
because  of  substantial  public  safety 
interest. 

Timetable: 


Action 


Date 


FR  CM* 


NPRM  11/0002 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ljovels  Affected:  None 
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DOT— FAA 


Proposed  Rule  Stage 


Agency  Contact:  Richard  Jennings. 

Aircraft  Certification  Service, 

Department  of  Transportation.  Federal 

Aviation  Administration.  1895  Phoenix 

Boulevard.  Suite  450.  Atlanta,  GA 

30349 

Phone:  770  703-6090 

RIN:  2120-AH67 


2072.  •  REVISED  CHECKED  PITCHING 
MANEUVER  FOR  TRANSPORT 
AIRPLANES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  49  USC  106(g):  14 
use  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  The  FAA  proposes  to  revise 
the  checked  pitching  maneuver  design 
load  requirement  for  transport  category 
airplanes  by  incorporating  changes 
developed  in  cooperation  with  the  Joint 
Aviation  Authorities  of  Europe, 
Transport  Canada,  and  the  U.S., 
Europeans,  and  Canadian  aviation 
industries.  These  proposals  are 
intended  to  benefit  the  public  interest 
by  standardizing  certain  requirements, 
concepts,  and  procedures  without 
reducing  the  current  level  of  safety. 

TkiMlabla: 


Action 


DM*  FR  CM* 


NPRM  11/00A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Todd  Martin.  Aircraft 
Certifickation  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW..  Renton.  WA  98055-4056 
Phone:  425  227-1179 

RIN:  212(>-AH71 

2073.  •  REVISED  REQUIREMENTS 
FOR  GUST  AND  CONTINUOUS 
TURBULENCE  DESIGN  LOADS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  The  FAA  proposes  to  revise 
the  airworthiness  standards  for 
transport  category  airplanes  by 


incorporating  changes  to  the 
continuous  turbulence  design  loads 
requirements  developed  in  cooperation 
with  the  Joint  Aviation  Authorities  of 
Europe  and  the  U.S.  Canadian  and 
European  aviation  industries.  This 
proposal  is  intended  to  improve  the 
requirements  for  continuous  turbulence 
by  revising  the  turbulence  intensity 
criteria,  eliminating  the  mission 
analysis  method,  providing  a  multi-axis 
discrete  gust  criterion,  and  reorganizing 
and  clarifying  the  rule. 

Timetable: 


Action 


Date  FR  CHe 


NPRM  11/00^)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Todd  Martin.  Aircraft 
Certifickation  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056 
Phone:  425  227-1179 


RIN:  2120-AH73 


2074.  •  HARMONIZATION  OF 
AIRWORTHINESS  STANDARDS 
FLIGHT  RULES,  STATIC  LATERAL- 
DIRECTIONAL  STABILITY,  AND 
SPEED  INCREASE  AND  RECOVERY 
CHARACTERISTICS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  The  FAA  proposes  to  amend 
the  airworthiness  standards  for 
transport  category  airplanes  to  allow  a 
reduction  in  the  minimum  speed 
margin  between  the  minimum  safe 
flyaway  speed  and  the  liftoff  speed 
during  takeoff  for  geometry-limited 
airplanes.  Adopting  this  proposal 
would  eliminate  regulatory  differences 
between  the  airworthiness  standards  of 
the  U.S.  and  the  Joint  Aviation 
Requirements  of  Europe,  without 
affecting  current  industry  design 
practices. 

Timetable: 


Action 


FR  CM* 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Don  Stimson,  Flight 
Test  and  Systems  Branch,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region.  1601  Lind  Avenue  SW., 
Renton.  WA  98055-4056 
Phone:  425  227-4056       • 

RIN:  2120-AH74 

2075.  •  ••■PICTURE  IDENTIHCATION 
REQUIREMENTS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701  to  44711; 
49  USC  45102  to  45103;  49  USC  45301 
to  45302 

CFR  Citation:  14  CFR  61 

Legal  Deadline:  None 

Abstract:  The  FAA  is  proposing  to 
revise  the  pilot  certificate  requirements 
to  require  a  person  to  carry  a  photo 
identification  acceptable  to  the 
Administrator  when  exercising  the 
privileges  of  a  pilot  certificate.  These 
measures  are  intended  to  address 
security  concerns  regarding  the 
identification  of  pilots.  This  rulemaking 
is  significant  because  of  safety  and 
substantial  public  interest. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  D.  Lynch,  Flight 
Standards  Service.  Department  of 
Transportation.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591 
Phone:  202  267-3844 

RIN:  2120-AH76 


2076.  •  AREA  NAVIGATION  (RNAV) 
AND  MISCELLANEOUS  AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
USC  1155;  49  USC  40103  to  40105;  49 
USC  40113;  49  USC  40119  to  40120; 
49  USC  41706;  49  USC  44101;  49  USC 
44111;  49  USC  44113;  49  USC  44701 
to  44702;  49  USC  44705;  49  USC  44709- 
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to  44713;  49  USC  44715  to  44717;  49 
USC  44722;  49  USC  44901  to  44904; 
49  USC  44906;  49  USC  44912;  49  USC 
46105;  49  USC  46306;  49  USC  46315; 
49  USC  46316;  49  USC  465504;  49  USC 
46506  to  46507;  49  USC  47122;  49  USC 
47508;  49  USC  47528  to  47531 

CFR  Citation:  14  CFR  1;  14  CFR  71; 

14  CFR  91;  14  CFR  95;  14  CFR  97;  14 
CFR  121;  14  CFR  129;  14  CFR  135 

Legal  Deadline:  None 

Abstrect:  The  FAA  is  proposing  to 
amend  its  regulations  to  reflect 
technological  advances  that  support 
area  navigation  (RNAV)  and  ensure  that 
certain  terms  are  consistent  with  those 
of  the  IntematioBal  Civil  Aviation 
Organization.  The  proposed  changes  are 
intended  to  promote  the  transition  from 
ground-based  navigation  and  to 
increase  efficiency  of  the  National 
Airspace  System. 

Timetable: 


Action 


FR  Cite 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lawrence  Buehler, 
Flight  Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW„  Washington,  DC  20591 
Phone:  202  267-8452 

RIN:  2120-AH77 

2077.  e  FLIGHT  VISIBILITY;  VISION 
ENHANCING  EQUIPMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
USC  40103;  49  USC  40113;  49  USC 
40120:  49  USC  44101;  49  USC  44111; 
49  USC  44701;  49  USC  44709;  49  USC 
44711;  49  USC  44712;  49  USC  44715; 
49  USC  44716;  49  USC  44717;  49  USC 
44722;  49  USC  46306;  49  USC  46317; 
49  USC  44722;  49  USC  46306;  49  USC 
46315 

CFR  Citation:  14  CFR  91 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
allow  persons  who  volimtarily  equip 
their  airplanes  with  certain  vision 
enhancing  devices  to  descend  below 
decision  height  or  minimum  descent 
altitude  when  flight  visibility  is  below 


minimimis,  subject  to  certain  training 
and  other  requirements. 

TImeteble: 


Action 


FR  CilB 


NPRM 


11AXV02 


Regulelory  FlexIMItty  Anelysis 
Requlrad:  No 

Smell  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  J.  O'Haver, 
General  Aviation  and  Commercial 
Division,  Department  of  Transportation, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW. 
Washington,  DC  20591 
Phone:  202  267-7031 

RIN:  2120-AH78 

2078.  •  ESTABLISHMENT  OF 
ORGANIZATION  DESIGNATION 
AUTHORIZATION  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  49  USC  106(g);  49 
USC  40105;  49  USC  40113;  49  USC 
44701  to  44702;  49  USC  44707;  49  USC 
44709;  49  USC  44711;  49  USC  44715; 
49  USC  45303;  49  USC  46105 

CFR  Citelion:  14  CFR  21;  14  CFR  121; 
14  CFR  135;  14  CFR  145;  14     FR  183 

Legel  DeedUne:  None 

Abstrect:  This  proposed  rul<  making 
would  create  an  Organization 
Designation  Authorization  (ODA) 
Program  that  would  incorporate  all 
organization  designee  rules  within  14 
CFR  183.  It  will  expand  the  approval 
functions  of  FAA  organization 
designees,  standardize  these  functions 
to  increase  efficiency,  and  expand 
eligibility  for  organization  designees, 
including  organizations  not  eligible 
under  the  current  rules.  These  actions 
would  provide  the  FAA  with  amore 
efficient  process  to  delegate  certain 
tasks  to  external  organizations  while 
preserving  and  increasing  aviation 
safety  in  an  environment  where  the 
government  is  committed  to  reducing 
its  workforce. 

TImeleble: 


Action 


FR  Cite 


NPRM  11AXy02 

Regulatory  FlexibUity  Analysis 
Required:  No 

Smell  Entities  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact  Ralph  Meyer,  Aircraft 
COTtification  Service.  Department  of 
Transportation,  Federal  Aviation 
Administration,  6500  S.  MacArthur 
Blvd.  ARE  Room  304A,  Oklahoma  Qty, 
OK  73169 
Phone:  405  954-7072 

RIN:  2120-AH79 

2079.  e  AIRWORTHINESS 
STANDARDS;  FIRE  PROTECTION 

Priorfty:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 
USC  40113;  49  USC  448701;  49  USC 
44701  to  44702;  49  USC  44704 

CFR  Citation:  14  CFR  33 

Legal  Deedline:  None 

Abstract:  The  FAA  proposes  to  change 
the  fire  protection  standards  for  the 
issuance  of  original  and  appropriate 
amended  type  certificates  for  aircraft 
engines.  This  proposal  resulted  from  an 
effort  to  harmonize  the  Federal  aviation 
regulations  with  Eiu-opean  requirements 
being  proposed  by  the  Joint  Aviation 
Authorities. 


Action 


Dale         FR  CHe 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marc  Bouthillier, 
Engine  &  Propeller  Standards  Staff, 
Aircraft  Certification  Service. 
Department  of  Transportation,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlingtcm, 
MA  01803 
Phone:  617  238-7111 

RIN:  2120-AH80 

2080.  e  REFUSAL  TO  TAKE  A  DOT- 
REQUIRED  DRUG  OR  ALCOHOL  TEST 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g):  49 

USC  40113;  49  USC  44701  to  44703; 
49  USC  44707;  49  USC  44709  to  44711; 
49  USC  45102  to  45103;  49  USC  45301 
to  45302 

CFR  Citation:  14  CFR  61 

Legel  Deedline:  None 

Abstract:  The  FAA  proposes  to  amend 
the  airman  medical  standards  to 
disqualify  an  airman  based  on  a  refusal 
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to  take  a  DOT-required  drug  or  alcohol 
test  and  to  report  pre-employment  and 
return-to-duty  test  refusals  to  the  FA. 
This  action  is  necessary  to  ensure  that 
persons  who  have  refused  to  take  a 
drug  or  alcohol  test  do  not  operate 
aircraft  or  perform  contract  air  traffic 
control  tower  operations. 

Tbnetabl*: 


and  operational  trends  in  normal  and 
transport  rotorcraft  performance  and 
handling  qualities.  The  changes  would 
enhance  the  Scifety  standards  for 
performance  and  handling  qualities  to 
reflect  the  evolution  of  rotorcraft 
capabilities. 

Timetable: 


Action 


FR  CM* 


Action 


FR  CM* 


NPRM  IIAWAB 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Sherry  deVries,  Office 
of  Aerospace  Medicine,  E)epartment  of 
Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Phone:  202  267-8693 

RiN:  2120-AH82 


2081.  •  PERFORMANCE  AND 
HANDLING  QUALITIES 
REQUIREMENTS  FOR  ROTORCRAFT 

Priority:  Substantive.  Nonsignificant 

l.egal  Authority:  49  USC  106(g):  49 
use  40113;  49  USC  44701  to  44702; 
49  USC  44704 

CFR  Citation:  14  CFR  27;  14  CFR  29 

t.egal  Deadline:  None 

Abstract:  This  action  proposes  new 
and  revised  airworthiness  standards  for 
normal  and  transport  category  rotorcraft 
due  to  technological  advances  in  design 


NPRM  11/00/02 

Regulatory  Flexibllity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lance  T  Gant,  Air 
Certification  Service,  Department  of 
Transportation.  Federal  Aviation 
Administration,  2601  Meachum  Blvd., 
Fort  Worth,  TX  76193-0110 
Phone:817  222-5114 

RIN:  212a-AH87 

2082.  •  4-REVISIONS  TO  COCKPIT 
VOICE  RECORDER  AND  DIGITAL 
FLIGHT  DATA  RECORDER 
REGULATIONS 

Priority:  Other  Significant 

Legal  Auttiorlty:  49  USC  100(g);  49 
USC  40113:  49  USC  40119;  49  USC 
41706:  49  USC  44101;  49  USC  44701 
to  44702;  49  USC  44705;  49  USC  44709 
to  44713;  49  USC  44715  to  44717;  49 
USC  44722;  49  USC  44901;  49  USC 
44903;  49  USC  44904;  49  USC  44912; 
49  USC  46105;  49  USC  44113 

CFR  Citation:  14  CFR  121;  14  CFR  125; 
14  CFR  135 


Legal  Deadline:  None 

Abstract  This  action  proposes  to 
amend  the  cockpit  voice  recorder  and 
digital  flight  data  recorder  regulations 
for  certain  air  carriers,  operators,  and 
aircraft  manufacturers.  This  proposal  is 
based  on  recommendations  issued  by 
the  National  Transportation  Safety 
Board  following  the  investigations  of 
several  accidents  and  incidents,  and 
includes  other  revisions  that  the  FAA 
has  determined  are  necessary.  This 
proposal  would  require  that  all  newly 
manufactiu^  airplanes  have  CVR 
installed  that  "receives  its  electrical 
power  firom  the  bus  that  provides  the 
maximum  reliability  for  operation  of 
the  cockpit  voice  recorder  without 
jeopardizing  service  to  essential  or 
emergency  loads".  This  same  language 
is  in  the  proposed  certification  rules  for 
the  CVR  and  DFDR  installations. 

Timetable: 


Action 


FR  Cite 


NPRM 


11AXV02 


Regulatory  Flexiblllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Govemroant  Levels  Affected:  None 

Agsncy  Contact:  Gary  Davis,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  20591 
Phone:  202  267-8166 

RIN:  2120-AH88 


Department  of  Transportation  (DOT) 
Federal  Aviation  Administration  (FAA) 


Rnal.  Rule  Stage 


2083.  -i^UEL  SYSTEM  VENT  RRE 
PROTECTION 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702:  49  USC 
44704;  49  USC  44705;  49  USC  44709 
to  44711;  49  USC  44712;  49  USC 
44713;  49  USC  44715;  49  USC  44716 
to  44717;  49  USC  44721;  49  USC 
44722;  49  USC  44901 

CFR  Citation:  14  CFR  25;  14  CFR  121; 

14  CFR  135 

l.egai  Deadline:  None 

Abstract:  This  action  would  have 
amended  the  airworthiness  standards 


for  transport  category  airplanes  to 
require  fuel  vent  system  protection 
during  post-crash  ground  fires.  This 
proposed  rule  would  have  applied  to 
air  carriers,  air  taxi  operators,  and 
commercial  operators  of  transport 
category  airplanes,  as  well  as  the 
manufacturers  of  such  airplanes.  This 
action  was  considered  significant 
because  of  substantial  public  interest 
and  the  safety  implications.  This 
rulemaking  will  be  withdrawn  firom  the 
agenda. 

TknataMa: 


Action 


FR  Cite 


Action 


FR  Cite 


ANPRM 


091^26/84  49  FR  38078 


ANPRM  Comment  01/25/85 

Period  End 

NPRM  02/02/95  60  FR  6632 

NPRM  Comment  06A)2/95 

Period  End 

To  Be  Withdrawn  1 1  /00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  biformation:  Docket  24251. 
Formerly  entitled  Implementation  of 
SAFER  Propulsion  System 


Recommendations.  Project  Number 
ANM-82-050R. 

ANALYSIS:  Regulatory  Evaluation. 
02/02/95.  60  FR  6632 

Agency  Contact:  Mike  McRae, 
Airframe  and  Propulsion  Branch, 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration.  Northwest 
Moimtain  Region,  1601  Lind  Avenue 
SW.  Renton,  WA  98055-4056 
Phone:  425  227-2133 

RIN:  2120-AA49 


2084.  MISCELLANEOUS 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7572;  49  USC 
106(g);  49  USC  5103;  49  USC  40105; 
49  USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44703;  49  USC 
44705;  49  USC  44706;  49  USC  44707; 
49  USC  44709;  49  USC  44710;  49  USC 
44711;  49  USC  44712 

CFR  Citation:  14  CFR  21;  14  CFR  €5; 
14  CFR  107;  14  CFR  121;  14  CFll  135; 
14  CFR  145 

Legal  Deadline:  None 

Abstract  The  FAA  is  withdrawing  a 
previously  published  notice  of 
proposed  rulemaking  XNPRM)  that 
proposed  to  amend  various  sections  of 
the  regiilations.  The  proposal  was  to 
clarify  language,  correct  improper  or 
obsolete  references,  and  to  relax  certain 
existing  requirements.  Since 
publication  of  the  NPRM,  many  other 
completed,  in-process,  or  planned 
actions  have  addressed  or  will  address 
many  of  the  issues  involved.  The  FAA 
has  determined  that  all  unresolved 
issues  have  been  included  in  more 
recent  actions  dealing  with  the  specific 
sections  of  the  regulations. 

Timetable: 


Action 


Date 


FR  Cite 


NPRIM 

NPRItA  Comment 

Period  End 
To  Be  WittKlrawn 


10/03/83  48  FR  45214 
12/02/83 


11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Addltlonal  Information:  Docket  No. 
23781.  Project  Number:  ARM-81-128R. 

ANALYSIS:  Regulatory  Evaluation. 
10/03/83.  48  FR  45214 


Agency  Contact:  Linda  L.  Williams, 
Office  of  Rulemaking,  ARM-100, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-9685 

RIN:  2120-AA50 


2085. 1-G  STALUNG  SPEED  AS  A 
BASIS  FOR  AIRCRAFT  PARTS 

Priority:  Substantive,  Nonsignificant    , 

Legal  Authority:  42  USC  4321;  49  USC 
106(g);  49  USC  40113;  49  USC  44701 
to  44702;  49  USC  44704;  49  USC  44715 

CFR  Citation:  14  CFR  25;  14  CFR  36 

Legal  Deadline:  None 

AtMtract:  This  action  would  amend  the 
Federal  Aviation  Regulations  to 
redefine  the  airplane  reference  stalling 
speed  as  the  1-g  stalling  speed  in  lieu 
of  the  minimum  stalling  speed.  It 
would:  (1)  provide  for  a  consistent, 
repeatable  reference  stalling  speed;  (2) 
ensure  consistent  and  dependable 
maneuvering  margins;  (3)  clarify  the 
requirement  for  the  use  of  1-g  stalling 
speeds  in  determining  structural  design 
speeds;  (4)  increase  the  head-on  gust 
structural  design  requirement;  and  (5) 
provide  for  adjusted  multiplying  factors 
to  maintain  essentially  equivalent 
requirements  in  areas  where  the  use  of 
minimum  stalling  speed  has  proven 
adequate.  These  changes  <ire  needed 
since  the  stalling  characteristics  of 
modern  jet  transports  as  determined  by 
current  methods  can  result  in 
inconsistent  reference  stalling  speeds. 
These  changes  may  result  in  a  higher 
level  of  safety  where  current  methods 
have  resulted  in  artificially  low 
reference  stalling  speeds. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 

Correction 

NPRMComnwnt 

Period  End 
Final  Action 


01/18/96  61  FR  1260 
02/26/96  61  FR  71 57 
05/17/96 


11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additionai  information:  Project 
Number:  ANM-86-041R. 

ANALYSIS:  Regulatory  Evaluation, 
01/18/96,  61  FR  1260 


Agency  Contact  Don  Stimson,  Flight 
Test  and  Systems  Branch,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056 
Phone:  425  227-4056 

RIN:  212&-AD40 


2086.  -t-REViSiON  OF  PART  108, 
AIRCRAFT  OPERATOR  SECURITY 

Priority:  Other  Significant 

Legal  Authority:  40  USC  106(g);  49 
USC  5103;  49  USC  40113;  49  USC 
40119;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44901  to  44905;  49  USC 
44907;  49  USC  44913  to  44914;  49  USC 
44932;  49  USC  44935  to  44936;  49  USC 
46105 

CFR  Citation:  14  CFR  108 

Legal  Deadline:  None 

Abstract:  This  action  amends  part  108 
of  the  Federal  Aviation  Regulations  to 
incorporate  new  requirements  in 
response  to  worldwide  terrorist  activity. 
This  final  rule  contains  changes  that 
are  intended- to  enhance  security  for  the 
traveling  public  and  aircraft  operators. 
A  final  rule  establishing  a  compliance 
program  is  forthcoming,  which  would 
require  compliance  programs  for 
aircraft  operators.  This  rulemaking  is 
considered  significant  because  of  its 
safety  implications  and  substantial 
public  interest 

Timetable: 


Action 


Dele         FR  Cite 


08/01/97  62  FR  41730 
09/15/97  62  FR  48190 


12/01/97 


04/21/98  63  FR  19691 


08/10/99  64  FR  43322 


NPRM 
Notk»  of  Public 

Meeting 
NPRM  Comment 

Period  End 
Notice  of  Put)tlc 

Meeting 
NPRM  Comment 

Period  Reopened 
Comment  Period  End    09/24/99 
Rnal  Action  07/17/01  66  FR  37330 

Hnal  Action  Effective     11/14/01 
Final  Action;  1 1/00/02 

Compliance 

Pnsgram 

Regulatory  Flexil)ility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additionai  Information:  Project 
Number:  ACS-87-107R. 
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ANALYSIS:  Regulatory  Evaluation, 
08/01/97,  62  FR  41730 

Agency  Contact:  Linda  Valencia. 
Office  of  Civil  Aviation  Security  Policy 
and  Planning,  Department  of 
Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-3413 

RIN:  2120-AD45 


2087.  -tflEVlSION  OF  PART  107, 
AIRPORT  SECURfTY 

Priority:  Other  Significant 

Logal  Autlwrily:  49  USC  106(g)-,  49 
use  5103;  49  USC  40113;  49  USC 
40119;  49  USC  44701  to  44702;  49  USC 
44706;  49  USC  44901  to  44905;  49  USC 
44907;  49  USC  44913  to  44914;  49  USC 
44932;  49  USC  44935  to  44936;  49  USC 
46105 

CFR  Citation:  14  CFR  107 

Legal  Deadlina:  None 

Abstract:  This  action  will  amend  part 
107  of  the  Federal  Aviation  Regulations 
to  incorporate  new  requirements  in 
response  to  the  worldwide  terrorist 
activity.  The  intent  of  this  final  rule 
is  to  enhance  security  for  the  traveling 
public,  aircraft  operators,  and  persons 
employed  by  or  conducting  business  at 
public  airports  by  increasing  awareness 
of  and  compliance  with  civil  aviation 
security  measures.  A  final  rule  is 
forthcoming  on  compliance,  which 
would  require  compliance  program  for 
airport  security.  This  rulemaking  is 
considered  significant  because  of  its 
safety  implications  and  substantial 
public  interest. 

Timetabia: 


Actkm 


Date         FR  CM* 


08/01/97  62TR  41760 
09^15/97  62  FR  48190 


NPRM 

Notice  of  Put)lic 

Meeting 
NPRM  Comment  12/01/97 

Period  End 
Comment  Period  End    04/21/98  63  FR  19691 

6/26/98 
Notice  of  Pubtic  04/21/98  63  FR  19691 

Meeting 
NPRM  Comment  08/10/99  64  FR  43321 

Period  Reopened 
Final  Action  07/17/01   66  FR  37274 

Final  Action  Effective     1 1/14/01 
Final  Action;  11AXV02 

Compliance 

Program 

Regulatory  FlaxiblNty  Analysis 
Raquirad:  No 


Small  Entitles  Affactad:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ACS-87-106R. 

ANALYSIS:  Regulatory  Evaluation. 
08/01/97,62  FR  41760 

Agency  Contact:  Bob  Cammaroto. 
Office  of  Civil  Aviation  Security. 
Department  of  Transportation.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW. 
Washington.  DC  20591 
Phone:  202  267-7723 

RIN:  2120-AD46 

2088.  +AGING  AIRCRAFT  SAFETY 

Priority:  Other  Significant 

Authority:  49  USC  106(g);  49 


USC  40104  to  40105;  49  USC  40113; 
49  USC  40119;  49  USC  44101;  49  USC 
44701  to  44702;  49  USC  44705;  49  USC 
44709  to  44711;  49  USC  44712;  49  USC 
44713;  49  USC  44715  to  44717;  49  USC 
44722;  49  USC  44901  to  44904;  49  USC 
44906 

CFR  CRatlonr  14  CFR  121;  14  CFR  125; 
14  CFR  129;  14  CFR  135;  14  CFR  183 

Legal  Deadline:  Other,  Statutory,  April 
24,  1992,  Action  must  be  initiated  by 
04/24/92  per  Aging  Aircraft  Safety  Act 
of  1991. 

Abstract:  On  October  5,  1993,  the  FAA 
published  an  NPRM  that  proposed  to 
require  air  carriers  of  certain  aircraft 
used  in  air  transportation  to 
demonstrate  that  the  aircraft's 
maintenance  has  been  adequate  to 
ensiu^  the  highest  degree  of  safety. 
After  further  review,  and  taking  into 
consideration  public  comments  to  the 
NPRM.  the  FAA  withdrew  that  NPRM. 
On  March  19.  1999.  the  FAA  issued 
a  new  NPRM  that  would  ensure  the 
continuing  airworthiness  of  the  most 
significant  aging  airplanes  operating  in 
air  transportation  by  mandating  aging 
aircraft  records  reviews  and  inspections 
for  certain  air  carriers  and  certain 
aircraft  and  also  by  applying  modem 
damage-tolerance  analyses  and 
inspection  techniques  to  older  airplane 
structures  that  were  certificated  before 
such  techniques  were  available.  The 
comment  period  closed  on  October  18. 
1999.  This  rulemaking  is  significant 
because  of  substantial  public  interest. 


Final  Rule  Stage 


Action 


FR  CHa 


Action 


FR  CM* 


NPRM 


10«)5/93  58  FR  51944 


NPRMComment  02/02/94 

Period  End 
Comment  Period  End    02/08/94  59  FR  5741 

3/4/94 
NPRM  04/02/99  64FR 16296 

NPRM  Comnrtent  08/02/99 

Period  End 
NPRMComment  08/18/99  64 FR 45090  ' 

Period  Reopened 
Comment  Period  End    1(V0e/99 
Final  Action  U/OO/OZ 

Regulatory  FlaxAility  Analyaia 
Raquirad:  Undetermined 

Small  Entltias  Affected:  Businesses 

Govammant  Levels  Affected:  None 

Additional  Information:  Project  Number 
AFS-92-029R. 

ANALYSIS:  Regulatory  Evaluation, 
04/02/99.  64  FR  16298 

AgaiKy  Corrtact:  Frederick  Sobeck, 
Aircraft  Maintenance  Division.  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.  Washington.  DC  20591 
Phone:  202  267-7355 

RIN:  2120-AE42 

2089.  AIR  TRAFFIC  CONTROL  RADAR 
BEACON  SYSTEM  AND  MODE  S 
TRANSPONDER  REQUIREMENTS  IN 
THE  NATIONAL  AIRSPACE  SYSTEM 

Priority:  Substantive.  Nonsignificant 

Legal  AutfMxtty:  49  USC  106(g):  49 
USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  44711;  49  USC 
44712;  49  USC  44713;  49  USC  44715; 
49  USC  44716  to  44717;  49  USC  44722; 
49  USC  44901;  49  USC  44903  to  44904; 
49  USC  44912 

CFR  Citation:  14  CFR  121;  14  CFR  135 

Ljagal  Deadline:  None 

Abstract:  This  action  would  revise  the 
Mode  S  transponder  requirement  for  all 
aircraft  operating  under  part  135  and 
certain  aircraft  operating  under  part  121 
based  on  the  expected  availability  of 
operational  capabilities  of  Mode  S 
ground  sensors.  For  part  121  operators, 
the  action  would  affect  only  those 
aircraft  not  required  to  have  Traffic 
Alert  and  Collision  Avoidance  System 
n.  An  aviation  rulemalung  advisory 
committee  has  recommended  that  the 
FAA  conduct  a  study  of  the  installed 
Mode  S  ground  sensor  to  determine  the 
extent  of  the  benefits  derived  and  the 
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cp§ts  involved  in  equipage.  This  action 
is  a  relieving  action  made  necessary  by 
the  fact  that  ground  sensors  are  not  in 
place  to  support  the  requirement. 
Further,  FAA  is  studying  the  need  for 
Mode  S  transponders  in  part  135  and 
certain  part  121  operations  in  light  of 
the  fact  that  transponders  may  not 
substantially  increase  ATC  ability  to 
view  air  traffic. 

Timetable: 


Action 


FR  one 


05/23/96  61  FR  26036 
06/17/96  61  FR  30551 
07/22/96 

11AXV02 


NPRM 

NPRM  Correction 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flextt>illty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  AFS-92-297R. 

ANALYSIS:  Regulatory  Evaluation, 
05/23/96,  61  FR  26036 

Agertcy  Contact:  Daniel  V.  Meier.  Jr.. 
Flight  Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Phone:  202  267-3749 

RIN:  2120-AE81 

2090.  +REVISED  ACCESS  TO  TYPE  III 
EXITS 

Priority:  Other  Significant 

Legal  AutlK>rlty:  49  USC  106(g);  49 
USC  40113;  49  USC  44701  to  44702; 
49  USC  44704;  49  USC  44705;  49  USC 
44709  to  44711;  49  USC  44722;  49  USC 
44901;  49  USC  44903  to  44904;  49  USC 
44912;  49  USC  46105 

CFR  Citation:  14  CFR  25;  14  CFR  121 

Legal  Deadline:  None 

Abstract:  This  action  proposed  to 
adjust  requirements  for  access  to  type 
III  emergency  exits  in  transport 
category  airplanes  with  60  or  more 
passenger  seats.  The  adjustments  would 
reflect  new  data  from  tests  conducted 
at  the  FAA's  Civil  Aeromedical 
Institute  (CAMI)  and  intended  to 
improve  the  ability  of  occupants  to 
evacuate  an  airplane  under  emergency 
conditions.  The  FAA  is  withdrawing 
this  proposed  rulemaking  as  some  of 
the  information  is  outdated.  The  CAMI 
research  is  still  ongoing.  The  FAA  may 


issue  a  new  rulemaking  in  the  future. 
This  rulemaking  is  considered 
significant  because  of  substantial  public 
interest. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
To  Be  WitfKJrawn 


01/30/95  60  FR  5794 
05/01/95 


11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-93-005R. 

Agency  Contact:  Mahinder  K.  Wahi, 
Transport  Airplane  Directorate, 
Department  of  Transportation.  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton.  WA  98055 
Phone:  425  227-2142 

RIN:  2120-AFOl 

2091.  -HtEVISiON  OF  EMERGENCY 
EVACUATION  DEMONSTRATION 
PROCEDURES  TO  IMPROVE 
PARTICIPANT  SAFETY 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701  to  44702; 
49  USC  44704 

CFR  Citation:  14  CFR  25;  49  CFR  1.47 

l.egal  Deadline:  None 

Abstract:  This  action  would  amend 
part  25  of  the  FAR  by  revising 
appendix  J.  Emergency  Evacuation,  to 
allow  certain  alternative  procedures  in 
conducting  fuU*ScaIe  eme:gency 
evacuation  demonstrations  for  transport 
category  airplanes.  This  is  in  response 
to  recommendations  fi-om  the  Aviation 
Rulemaking  Advisory  Committee.  The 
changes,  which  are  intended  to  make 
full-scale  emergency  evacuation 
demonstrations  safer  for  participants 
and  to  codify  existing  practices,  would 
also  affect  manufactiu«rs  and  operators 
of  transport  category  airplanes.  This 
action  is  considered  significant  because 
of  substantial  public  interest  and  safety 
implications. 

Timetabia: 


Action 


DMs         FR  Cite 


Action 


Data         FR  Cite 


NPRM 
Correction 


07/18/95  60  FR  36932 
08/25/95  60  FR  44387 


NPRM  Comntent  10/16/95 

Period  End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-94-124A 

ANALYSIS:  Regulatory  Evaluation.    . 
07/18/95,  60  FR  36932 

Agency  Contact:  Franklin  Tiangsing. 
Regulations  Branch,  ANM-114,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW, 
Renton.  WA  98055-4056 
Phone:  425  227-2121 

RIN:  2120-AF21 

2092.  -iOVERFUGHTS  OF  UNITS  OF 
THE  NATIONAL  PARK  SYSTEM 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40120;  49  USC  44101;  49  USC  44701; 
49  USC  44702;  49  USC  44705;  49  USC 
44709;  49  USC  44711  to  44713;  49  USC 
44715;  49  USC  44716;  49  USC  44717; 
49  USC  44722;  49  USC  46306 

CFR  Citation:  14  CFR  91;  14  CFR  93; 

14  CFR  121;  15  CFR  135 

Legal  Deadline:  None 

Al>Stract:  The  FAA  and  National  Park 
Service  (NPS)  established  a  joint 
working  group  which  is  tasked  with 
developing  a  notice  of  proposed 
rulemaking  to  reduce  or  prevent 
adverse  effects  of  aircraft  noise  over  our 
national  park  system.  At  the  same  time, 
the  working  group  is  charged  with 
affording  those  persons  who  wish  to 
visit  our  national  parks  from  the  air  the 
opportunity  to  do  so.  The  working 
group  met  from  May  to  November  1997, 
and  developed  a  concept  paper  that 
was  approved  by  the  Aviation 
Rulemaking  Advisory  Committee  and 
the  NPS  Advisory  Board  in  December 
1997.  A  notice  of  proposed  rulemaking 
has  been  developed  and  is  now  being 
reviewed  by  the  FAA  and  NPS.  In  April 
1999,  the  FAA  issued  a  disposition  of 
comments  to  the  ANPRM.  That 
document  sununarizes  those  comments 
to  the  ANPRM  and  provides  an  update 
to  the  public  on  matters  concerning  air 
tours  over  units  of  the  national  park 
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system.  In  response  to  Public  Law  106- 
181,  April  5,  2000,  the  FAA  and  NPRS 
developed  an  NPRM  that  proposes  to 
codify  the  language  of  the  legislation 
and  to  adopt  an  altitude  that  would 
define  a  commercial  air  tour  operation. 
This  rulemaking  is  significant  because 
of  substantial  public  interest. 

Tlmetabto: 


Action 


FR  Cite 


ANPFIM  03/17/94  59  FR  12740 

ANPRM  Correction        04/01/94  59  FR  15350 
ANPRM  Comment        06/15/94 

PefiodEnd 
Comment  Period  End    06/20/94  59  FR  31883 

07/15/94 
Notice  of  Public  06/06/97  62  FR  31 187 

Meeting 
Notice  o«  PuWic  04/07/98  63  FR  17040 

Meeting 
Disposition  of  04/09/99  64  FR  17293 

Comments 
NPRM  04/27/01    66  FR  21264 

NPRM  Comment  06/11/01 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Additional  Information:  Refer  to  1999  - 
Regulatory  Plan  entry  RIN  2120-AF93, 
Airspace  Management:  Special  Flight 
Rules  in  the  Vicinity  of  the  Grand 
Canyon  and  also  RIN  2120-AGll. 
Special  Flight  Rules  in  the  Vicinity  of 
the  Rocky  Mountain  National  Park. 
Project  Number:  ARM-97-318A 

Agency  Contact:  Howard  Nesbitt. 
Flight  Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  493-4981 

RIN:  2120-AF46 


2093.  REVISED  PRECISION 
APPROACH  LANDING  SYSTEMS 
POUCY 

Priority:  Substantive.  Nonsignificant 

Le^l  Autftority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  statement  announces  the 
FAA's  proposed  policy  for  acquisition, 
installation,  maintenance,  and 
decommissioning  of  the  instrument 
landing  system  (ILS)  and  the 
microwave  landing  system  (MLS) 


during  the  transition  to  the  global 
positioning  system  (GPS).  The  policy 
statement  of  December  1989  announced 
the  transition  from  the  ILS  to  the  MLS 
for  precision  approach  service  in  the 
National  Airspace  System.  Since  that 
time,  advancement  of  GPS-based 
landing  system  technology  has 
provided  a  more  economical  means  of 
providing  approach  services. 

Timetabia: 


Action 


FR  CMS 


Policy  Statement  12/27/89  54  FR  53231 

Policy  Statement  1 1  /00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Michael  Wedge, 
Airway  Facilities  Service,  Department 
of  Transportation,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-7848 

RIN:  2120-AG16 


2094.  ^PROHIBITION  OF  THE 
TRANSPORTATION  OF  DEVICES 
DESIGNED  AS  CHEMICAL 
GENERATORS  AS  CARGO  IN     . 
AIRCRAFT 

Priority:  Other  Significant 

Legal  Auttiority:  49  USC  106(g):  49 
use  40113:  49  USC  40119:  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  44711;  49  USC 
44713:  49  USC  44716;  49  USC  44722; 
49  USC  46301 

CFR  Citation:  14  CFR  121;  14  CFR  125; 
14  CFR  135 

Legal  Deadline:  None   * 

At>stract:  The  FAA  is  withdrawing 
proposed  amendments  regarding  the 
transportation  of  devices  designed  as 
oxygen  generators,  including  ones  that 
have  been  discharged  and  ones  that  are 
newly  manufactured  but  not  yet 
charged.  After  the  NPRM  was  issued, 
the  FAA's  concerns  were  addressed  in 
other  regulations  or  found  to  be 
uimecessary.  In  addition,  the  FAA  is 
aimouncing  that  a  proposed 
amendment  to  require  that  unexpired 
chemical  oxygen  generators  be  placed 
in  a  central  location  in  an  accessible 
compartment  and  separated  from  other 
cargo  in  all-cargo  operations  is  being 
withdrawn  because  the  Research  and 
Special  Programs  Administration 


Final  Rule  Stage 


(RSPA)  is  considering  requiring  outer 
packaging,  which  would  satisfy  the 
intent  of  the  FAA's  NPRM. 

This  rulemaking  is  considered 
significant  because  of  substantial  public 
interest. 

Timetable: 


Action 


FR  Cite 


NPRM 
Correction 
NPRM  Comment 

Period  End 
Con-ection 
To  Be  Wittidrawn 


08/27/98  63  FR  45912 
09/24/98  63  FR  51048 
10/26/98 

11/10/98  63  FR  69276 
11/00/02 


Regulatory  Flextt>iltty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Additional  Information:  Project 
Number:  AFS-97-065R 

ANALYSIS:  Regulatory  Evaluation. 
08/27/98.  63  FR  45912 

Agency  Contact:  David  L.  Catey,  Flight 
Standards  Service,  Department  of 
Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591 
Phone:  202  267-8166 

RIN:  2120-AG35 


2095.  -i-REVISED  STANDARDS  FOR 
CARGO  OR  BAGGAGE 
COMPARTMENTS  IN  TRANSPORT 
CATEGORY  AIRPLANES 

Priority:  Other  Significant 

Legal  AutlKKity:  49  USC  44715  to 
44717;  49  USC  106(g);  49  USC  40113; 
49  USC  44701  to  44702;  49  USC  44704; 
49  USC  44705;  49  USC  44711  to  44713 

CFR  Citation:  14  CFR  25;  14  CFR  121; 
14  CFR  135 

Legal  Deadline:  None 

Abstract:  This  action  upgrades  the  fire 
safety  standards  for  cargo  or  baggage 
compartjnents  in  certain  transport 
category  airplanes  by  eliminating  Class 
D  compartments  altogether. 
Compartments  that  could  no  longer  be 
designated  as  Class  D  would  have  to 
meet  the  standards  for  Class  C  or  Class 
E  compartments,  as  applicable.  Certain 
other  transport  category  airplanes  that 
would  not  have  to  meet  these  new 
standards  for  type  certification  would 
have  to  meet  them  for  use  in  air  carrier, 
commuter,  on-demand,  or  commercial 
service.  These  improved  standards  are 
needed  to  increase  protection  from 
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possible  in-flight  fires.  This  rulemaking 
is  considered  significant  because  of  the 
safety  implications. 


FR  Cite 


06/13/97  62  FR  32412 
09/11/97 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  Request  for  02/17/98  63  FR  8032 

Comments 
Final  Rule  Effective       03/1 9/98 
Final  Rule  Comment     06/1 7/98 

Period  End 
To  Be  Withdrawn  11/00/02 

RaguMory  FlexibUity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Pro)ect 
Number:  ANM-97-009R 

ANALYSIS:  Regulatory  Evaliiation, 
06/13/97,  62  FR  32412 

Regulatory  Evaluation.  02 A  7/98,  63  FR 
8032 

Agency  Contact:  Mahinder  K.  Wahi. 
Transport  Airplane  Directorate, 
Department  of  Transportation,  Federal 
Aviation  Administration.  1601  Lind 
Avenue  SW.,  Ronton,  WA  98055 
Phone:  425  227-2142 

RIN:  2120-AG42 

2096.  -i-SCREENiNG  OF  CHECKED 
BAGGAGE  ON  FLIGHTS  WITHIN  THE 
UNITED  STATES 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 
affect  the  private  sector  under  PL  104- 

4. 

Legal  Auttiortty:  49  USC  106(g);  49 
USC  5103;  49  USC  40113;  49  USC 
40119;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44901  to  44905;  49  USC 
44907;  49  USC  44913  to  44914;  49  USC 
44932;  49  USC  44935  to  44936;  49  USC 
46105 

CFR  Citation:  14  CFR  108 

None 


Abstract:  The  FAA  is  proposing  the 
screening  or  bag  matching  of  passenger- 
checked  baggage  on  domestic  flights  by 
utilizing  an  FAA-approved  Computer 
Assisted  Passenger  Screening  (CAPS) 
system.  This  is  in  response  to  a 
recommendation  from  the  White  House 
Commission  on  Aviation  Safety  and 
Security  (the  Commission)  "Final 


Report  to  President  Clintou. "  The 
Commission  recommended  that  one  of 
the  steps  th^  should  be  taken  to 
improve  airline  passenger  security  is 
the  implementation  by  the  FAA  of  a 
computerized  system  for  profiling 
airline  passengers  flying  out  of  airports 
located  in  the  United  States.  This 
rulemaking  is  considered  significant 
because  of  substantial  public  interest. 


Acdon 

Dels 

FRCMe 

NPRM 

04/1 9«9 

64  FR  19220 

Correction 

05A)3/99 

64  FR  23554 

Correction 

05/28/99 

64  FR  28945 

Comment  Period 

06/11/99 

64  FR  31686 

Extended 

NPRM  Comment 

06/18/99 

Period  End 

Conrvnent  Period  End 

08^7/99 

Final  Action 

11/00^ 

Regulatory  Flexibility  Analysis 
Required:  Yes 

SmaH  Entities  Affected:  Businesses 

Government  Ljeveis  Affected:  None 

Agency  Contact:  Lon  M  Siro,  Aviation 
Security  Operations  Specialist, 
Department  of  Transportation, 
Transportation  Security  Administration, 
TSA-7-500,  Air  Carrier  Operations 
Division,  Building  lOA,  Room  325,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-9661 
Fax:  202  267-5359 
Email:  lon.siro@foa.gov 

RIN:  2120-AG51 

2097.  -tPOUCY  REGARDING  AIRPORT 
RATES  AND  CHARGES 

Priority:  Other  Significant 

Legal  Authority:  49  USC  47129 

CFR  Citation:  Not  Yet  Determined 

Ijegai  Deadline:  None 

AlMtract:  A  statement  of  policy.  Policy 
Regarding  Airport  Rates  and  Charges 
(Policy  Statement),  which  was  required 
by  Congress  as  part  of  the  DOT 
Authorization  Act  of  1994.  was 
published  in  the  Federal  Register  (61 
FR  31994)  on  June  21,  1996.  That 
Policy  Statement  announced  DOT  and 
FAA  policy  on  the  fees  charged  by 
federally  assisted  airports  to  air  carriers 
and  other  aeronautical  users.  This 
proposed  action  requests  comments  on 
replacement  provisions  for  the  portions 
of  the  Policy  Statement  vacated  by  the 
United  States  Court  of  Appeals  for  the 


District  of  Columbia  Circuit.  The  Court 
disallowed  a  portion  of  the  policy  that 
had  to  do  with  historic  cost  valuation 
of  airport  property.  DOT  and  FAA  are 
beginning  this  proceeding  in  order  to 
carry  out  their  responsibility  to 
establish  reasonableness  guidelines  for 
airport  fees.  This  policy  is  significant 
due  to  substantial  industry  interest. 
This  proposed  policy  is  being 
withdrawn  because  the  issues  are  being 
considered  as  part  of  a  preliminary 
Department  of  Transportation  study  of 
congestion  pricing  at  airports. 


Action 


Dale         FR  Cite 


Advance  Notice  of  08/12/98  63FR43228 

F*roposed  Policy 

Comment  Period  End  10/13/98 

Comment  Period  12/22/98  63  FR  70834 

Extended 

Comment  Period  End  01/31/99 

ToBeWrtttdrawn  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

SmaH  Entitles  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affsdad:  None 

Additional  Information:  Citation  per 
reference  in  abstract  paragraph.  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  Air  Transport 
Association  of  America  v.  Department 
of  Transportation,  119  F.3d  38  (DC. 
Cir.  1997).  as  modified  on  rehearing. 
Order  of  Oct.  15,  1997.  Previous  RIN 
for  the  Policy  Statement  published  in 
the  Federal  Register  is  2120-AF90. 

Agertcy  Contact  Barry  Molar, 
Manager.  Airport  Compliance  Division, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington.  DC  20591 
Phone:  202  267-3446 

RIN:  212a-AG58 

2098.  ^CERTIFICATION  OF 
SCREENING  COMPANIES 

Priority:  Other  Significant 

Legel  Authority:  49  USC  106(g);  49 
USC  5103;  49  USC  40104  to  40105;  49 
USC  40113;  49  USC  40119;  49  USC 
44701  to  44702;  49  USC  44705;  49  USC 
44707;  49  USC  44712;  49  USC  44716 
to  44717;  49  USC  44722;  49  USC  44901 
to  44905;  49  USC  44906;  49  USC 
44907;  49  USC  44913  to  44914 

CFR  Citation:  14  CFR  108;  14  CFR  109; 
14  CFR  111;  14  CFR  129 
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Final  Rule  Stage 


Legal  Deadline:  None 

Abatract:  This  action  will  require  that 
all  companies  that  perform  aviation 
sec\irity  screening  be  certificated  by  the 
FAA  and  meet  enhanced  requirements. 
This  action  is  in  response  to  a 
recommendation  by  the  White  House 
Commission  on  Aviation  Safety  and 
Security  and  to  a  congressional 
mandate  in  the  Federal  Aviation 
Reauthorization  Act  of  1996.  The  action 
is  intended  to  improve  the  screening 
of  passengers,  accessible  property, 
checked  baggage,  and  cargo,  and  to 
provide  standards  for  consistent  high 
performance  and  increased 
accountability  of  screening  companies. 
This  rulemaking  is  significant  because 
of  substantial  public  interest. 

nmetable: 

Action  Date         FR  CMa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/05/00  65FR560 
04/04/00 

11/00/02 


Regulatory  Flexibiltty  Analyaia 
Required:  No 

Small  Entitiea  Affected:  No 

Government  l.evela  Affected:  None 

Additional  Information:  Project 
Number:  AC3»-98-299R. 

ANALYSIS:  Kiegulatory  Evaluation. 
01/05/2000,  65  FR  560 

Agency  Contact:  Scott  Cummings, 
Office  of  Civil  Aviation  Security. 
Policy,  and  Planning.  Department  of 
Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW...  Washington,  DC  20951 
Phone:  202  267-3413 

RIN:  2120-AGa4 


2099.  -HtEViSIONS  TO  DIGITAL 
FLIGHT  DATA  RECORDER 
REGULATIONS  FOR  B-737 
AIRPLANES  AND  FOR  PART  125 
OPERATORS 

Prtortty:  Other  Significant 

Legal  Authority:  49  USC  106(g):  49  . 
use  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  44711;  49  USC 
44713:  49  USC  44716  to  44717;  49  USC 
44722;  49  USC  44901;  49  USC  44903 
to  44904;  49  USC  44912;  49  USC  46105 

CFR  Citation:  14  CFR  121;  14  CFR  125 

Legal  DeadUne:  None 


Abatract:  The  FAA  proposes  to  amend 
the  digital  fUght  data  recorder  rules  for 
transport  categoiy  airplanes  to  add  a 
requirement  for  all  Boeing  737  (B-737) 
series  airplanes  to  record  additional 
flight  data  parameters.  This  amendment 
is  based  on  safety  recommendations 
issued  by  the  National  Transportation 
Safety  Board  following  the  investigation 
of  the  1994  USAir  Fli^t  427  accident. 
This  rulemaking  is  significant  because 
of  substantial  public  interest. 

Thnelable: 


Action 


FR  CMa 


11/18/99  64  FR  63139 
12/20/99 


possibility  of  midair  collisions 
involving  cargo  airplanes.  This 
rulemaking  proposes  that  affected 
airplanes  be  equipped  with  TCAS  II, 
or  another  approved  traffic  alert  and 
collision  avoidance  system,  as 
appropriate,  no  later  than  October  31, 
2003.  This  action  is  significant  because 
of  substantial  public  interest. 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12AXV02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  Project 
Number:  AIR-99-272R. 

/ANALYSIS:  Regulatory  Evaluation. 
11/18/99,  64  FR  63139 

Agency  Contact:  George  Kaseote. 
Policy  and  Procedures  Branch,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.  Washington.  DC  20591 
Phone:  202  267-8541 

RIN:  2120-AG87 

2100.  -t^TRAFRC  ALERT  AND 
COLJJSION  AVOIDANCE  SYSTEMS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g):  49 
USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  4471 T;  49  USC 
44713;  49  USC  44716  to  44717;  49  USC 
44722;  49  USC  44901;  49  USC  44903 
to  44904;  49  USC  44912;  49  USC  46105 

CFR  Citation:  14  CFR  121;  14  CFR  129 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to 
require  the  installation  and  use  of  a 
traffic  alert  and  collision  system 
(TCAS)  on  certain  cargo  airplanes. 
Current  regulations  do  not  require 
TCAS  installation  on  all-cargo 
airplanes.  However,  because  the  air 
cargo  industry  has  experienced  rapid 
growth  and  is  increasingly  sharing  air 
space  with  other  air  carriers,  the  FAA 
is  proposing  this  action  to  minimize  the 


Action 


FR  CM* 


11/01/01  66  FR  55506 
12/31/01 


NPRM 

NPRM  Conwnent 

Period  End 
Fmal  Action  12AXV02 

Regulatory  FlexMllty  Analyaia 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project  No. 
AFS-98-314R 

Agency  Contact:  Alberta  Brown,  Air 
Transportation  Division,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington.  DC  20591 
Phone:  202  267-8321 

RIN:  2120-AG90 

2101.  -HMPROVED  FLAIMMABILITY 
STANDARDS  FOR 
THERMAUACOUSnC  INSULATION 
MATERIALS  USED  IN  TRANSPORT 
CATEGORY  AIRPLANES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
105  in  part  II  of  this  issue  of  the 
Feilerai  Register. 

RIN:  2120-AG91 

2102.  HRE  PROTECTION  OF 
ELECTRICAL  SYSTEM  COMPONENTS 
ON  TRANSPORT  CATEGORY 
AIRPLANES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701;  49  USC 
44702;  40  USC  44704 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  amend 
the  airworthiness  standards  for 
transport  category  airplanes  concerning 
the  protection  of  electrical  system 
components.  This  action  will  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  Joint  Aviation  Requirements  of 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


74891 


DOT— FAA 


Rnal  Rule  Stage 


Europe,  without  afiiecting  current 
industry  design  practices 


Action 


Gala  FR  Cite 


05/15/01   66  FR  26964 
07/16/01 

12/00/02 


NPRIt/l 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entmaa  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Mahinder  K.  Wahi, 
Transport  Airplane  Directorate. 
Department  of  Transportation,  Federal 
Aviation  Administration.  1601  Lind 
Avenue  SW.,  Renton,  WA  98055 
Phone:  425  227-2142 

Massoud  Sadeghi,  Aircraft  Certification 

Service,  Department  of  Transportation, 

Federal  Aviation  Administration,  1601 

Lind  Avenue  SW,  Renton,  WA  98055- 

4056 

Phone:  425  227-2117 

RIN:  2120-AG92 

2103.  -^CERTIFICATION  PROCEDURES 
FOR  PRODUCTS  AND  PARTS 
(SECTION  610  REVIEW) 

Priority:  Other  Significant.  Major  status 
imder  5  USC  801  is  undetermined. 

Legal  Authority:  42  USC  7572;  49  USC 
106(g);  49  USC  40101;  49  USC  40103; 
49  USC  40109;  49  USC  40113;  49  USC 
44110;  49  USC  44502;  49  USC  44701; 
49  USC  44702;  49  USC  44709;  49  USC 
44711;  49  USC  44713;  49  USC  44715 

CFR  Citation:  14  CFR  21 

Legal  Deadline:  None 

Abstract:  The  FAA  intends  to  conduct 
a  610  review  (a  review  under  section 
610  of  the  Regulatory  Flexibility  Act) 
of  this  part,  and  RIN  2120-AG93  has 
been  added  to  the  Agenda  to  reflect  this 
review.  The  FAA  carries  out  its 
responsibility  to  promote  safety  of 
flight  of  civil  aircraft  in  air  commerce 
by  prescribing  minimum  standards 
governing  the  design  and  construction 
of  aircraft,  aircraft  engines  and 
propellers  and  appliances  as  may  be 
required  in  the  interest  of  safety.  The 
FAA  has  established  procedural 
requirements  in  14  CFR  part  21  for  the 
issuance  of  the  following  certificates 
and  approvals:  (1)  type  certificates  and 
changes  to  type  certificates;  (2) 
production  certificates;  (3) 


airworthiness  certificates;  (4)  export 
airworthiness  certificates  and 
approvals;  and  (5)  approvals  of  certain 
materials,  parts  processes  and 
appliances  produced  for  sale  or 
installation  on  a  type  certificated 
product.  Also  contained  in  this  i>art  are 
the  rules  governing  the  holders  of 
certificates.  In  order  to  be  issued  a  type 
certificate,  the  applicant  must  show 
that  the  product  complies  with  the 
airworthiness  standards  for  the  product 
(aircraft,  aircraft  engine,  or  propeller). 
The  airworthiness  standards  are 
amended  as  needed  to  reflect 
continually  changing  technology, 
correct  design  deficiencies,  and  provide 
safety  enhancements. 

Timetable: 


Action 


Date         FR  Gila 


Review  To  Be  11/00/02 

Completed 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Paul  Larson,  Office  of 
Aviation  Policy  and  Plans,  Department 
of  Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  Washington,  DC  20591 
Phone:  202  267-3296 

RIN:  2120-AG93 

2104.  -K^ERTIRCATION  OF  AIRPORTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
106  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2120-AG96  ' 

2105.  SPECIAL  FLIGHT  RULES  IN  THE 
ViaNITY  OF  GRAND  CANYON 
NATIONAL  PARK 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40120:  49  USC  44101;  49  USC  44111; 
49  USC  44701;  49  USC  44709;  49  USC 
44704;  49  USC  44711;  49  USC  44712; 
49  USC  44715;  49  USC  44722;  49  USC 
46306;  49  USC  46315:  49  USC  46316; 
49  USC  46502;  49  USC  46504;  49  USC 
46506  to  46507;  49  USC  47122;  49  USC 
47508;  49  USC  48528  to  47531 

CFR  Citation:  14  CFR  91;  14  CFR  93; 

14  CFR  121;  14  CFR  135 

Legal  Deadline:  None 

Abstract:  This  action  will  further 
postpone  the  effective  date  for  the 


flight-fi«e  zones.  Special  Flight  Rules 
Area,  and  corridors  portions  of  the 
December  31.  1996,  Grand  Canyon  final 
rule  until  January  31.  2001.  The  FAA 
finds  that  this  rule  is  needed  so  that 
it  may  issue  new  regulations  that  will 
substantially  restore  natural  quiet  to  the 
Grand  Canyon  National  Park. 

TimetaMa: 


Action 


FR  CM* 


01/31/00 

02/03AX)  65FR5396 


Final  Rule  Effective 
Final  Rule;  Request 

for  Comntents 
Comment  Period  End    03/06/00 
Final  Action  1 1AX)/D2 

Regulatory  FlexR>ility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Reginald  C. 
Matthews.  Office  of  Air  Traffic 
Airspace  Management,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.  Washington.  DC  20591 
Phone:  202  267-8783 

RIN:  2120-AG97 

2106.  -i^RACTIONAL  OWNERSHIP 

Priority:  Other  Significant 

Legal  Authority:  49  USC  I06(g0;  49 
USC  1155;  49  USC  40103;  49  USC 
40119;  49  USC  40120;  49  USC  44101; 
49  USC  44111;  49  USC  44701  to  44702 
49  USC  44705;  49  USC  44709  to  44713 
49  USC  44715  to  44717;  49  USC  44722 
49  USC  44901;  49  USC  44903  to  44904 
49  USC  44912;  49  USC  46105;  49  USC 
46306;  49  USC  46315;  49  USC  46316; 
49  USC  46504;  49  USC  46506  to  46507; 
49  USC  47122;  49  USC  47508;  49  USC 
47528  to  47531 

CFR  Citation:  14  CFR  61;  14  CFR  91; 

14  CFR  125;  14  CFR  135 

Legal  Deadline:  None 

Abstract:  The  FAA  proposes  to  update 
and  revise  the  regulations  governing 
operations  by  aircraft  in  fractional 
ownership  programs.  Current 
regulations  do  not  adequately  define 
fi^ctional  ownership  programs  nor 
clearly  allocate  responsibility  and 
authority  for  safety  and  compliance 
with  the  regulations.  This  proposal  will 
define  fractional  ownership  programs 
and  their  participants,  allocate 
responsibility  and  authority  for  safety 
of  flight  operations  for  purposes  of 
compliance  with  the  regulations,  and 
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ensure  that  fractional  ownership 
program  aircraft  operations  maintain  a 
high  level  of  safety  This  action  is 
significant  because  of  substantial  public 
interest. 


Action 


FR  CH» 


07/18/01   66  FR  37520 
10/16A)1 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Katherine  Hakala 
Perfetti.  Flight  Standards  Service. 
Department  of  Transportation.  Federal 
Aviation  Administration 
Phone:  202  267-3760 

RIN:  2120-AH06 

2107.  NOISE  CERTIFICATION 
REGULATIONS  FOR  HELICOPTERS 

Priority:  Substantive.  Nonsignificant 

Legal  Autfwrity:  42  USC  4321;  49  USC 
106(g);  49  USC  40113;  49  USC  44701 
to  44702:  49  USC  44704;  49  USC 
44715;  PL  96-193;  EO  11514 

CFR  Citation:  14  CFR  36 

Legal  Deadline:  None 

Abstract:  This  proposal  is  based  on  a 
joint  effort  by  the  FAA,  the  European 
joint  Aviation  Authorities  (JAA),  and 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  to  harmonize  the 
U.S.  noise  certification  regulations  and 
the  European  )oint  Aviation 
Requirements  (JAR)  for  helicopters.  The 
proposed  changes  would  provide  nearly 
uniform  noise  certification  standards 
for  helicopters  certificated  in  the  U.S., 
the  JAA  countries,  and  other  countries 
that  have  adopted  as  their  national 
regulation  either  the  U.S.  regulations, 
the  JAA  reguJations.  or  the 
International  Civil  Aviation 
Organization  standards.  The 
harmonization  of  the  noise  certification 
standards  would  simplify  airworthiness 
approvals  for  import  and  export 
purposes. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entttles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Infonnation:  Project 
Number:  AEE-94-367A. 

Agency  Contact:  Sandy  Liu.  Office  of 
Environment  and  Energy.  Department 
of  Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  493-4864 

RIN:  2120-AHlO 

2108.  ANTIDRUG  AND  ALCOHOL 
MISUSE  PREVENTION  PROGRAMS 
FOR  PERSONNEL  ENGAGED  IN 
SPECIRED  AVIATION  ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  44711;  49  USC 
44713;  49  USC  44716  to  44717;  49  USC 
44722;  49  USC  44901;  49  USC  44903 
to  44904;  49  USC  44912;  49  USC 
46105;  49  USC  46301 

CFR  Citation:  14  CFR  121 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to  revise 
the  FAA's  Antidrug  and  Alcohol 
Misuse  Prevention  Programs  in 
accordance  with  changes  the 
Department  of  Transportation  is  making 
to  49  CFR  40.  In  addition,  the  FAA 
proposes  some  minor  revisions  to  its 
Antidrug  and  Alcohol  Misuse 
Prevention  Program  so  that  the 
requirements  conform  to  14  CFR  67. 


Action 


Dais  FR  CM* 


NPRM 

NPRM  Comment 

PefiodEnd 
Final  Action 


lO^KAW 
01/04/01 

11/00/02 


65  FR  59634 


Action 


Dale         FR  Oils 


02/28/02  67  FR  9366 
05/29/02 

05/29/02  67  FR  37361 

07/29m2 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comn>ent 

Penod  Extended 
NPRM  Comment 

PefiodEnd 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Diane  Wood.  Acting 
Manager,  Drug  Abatement  Branch. 
Office  of  Aviation  Medicine. 
D«partment  of  Transportation.  Federal 
Aviation  Administration,  800 


Hnal  Rule  Stage 


Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  366-6710 

RIN:  2120-AH14 

2109.  -K^ERTIRCATION  OF  PILOTS, 
AIRCRAFT,  AND  REPAIRMEN  FOR 
THE  OPERATION  OF  UGHT  SPORT 
AIRCRAFT 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40105;  49  USC 
44101;  49  USC  44111;  49  USC  44701 
to  44703:  49  USC  44707;  49  USC  44709 
to  44711:  49  USC  44712;  49  USC 
44713;  49  USC  44715  to  44717;  49  USC 
44722;  49  USC  45102  to  45103;  49  USC 
45301  to  45303;  49  USC  46306;  49  USC 
46315;  49  USC  46316;  49  USC  46504; 
49  USC  46506  to  46507;  49  USC  47122; 
49  USC  47508;  49  USC  47528  to  47531 

CFR  Citation:  14  CFR  l;  14  CFR  21; 
14  CFR  61:  14  CFR  65;  14  CFR  91 

l.egal  Deedllne:  None 

Abstract:  The  FAA  is  proposing  to 
establish  the  certification  and  training 
requirements  for  pilots  and  repairmen 
to  operate  and  maintain  light-sport 
aircraft.  The  FAA  is  proposing  a  new 
sport  pilot  certificate  and  a  flight 
instructor  certificate  with  a  sport  pilot 
rating.  The  FAA  also  is  proposing  two 
new  light-sport  aircraft  airworthiness 
certificates  for  existing  and  newly 
manufactiued  light-sport  aircraft.  In 
addition,  this  action  proposes  a  new 
type  of  repairman  certificate  for 
individuals  who  would  inspect  and 
maintain  light-sport  aircraft.  This  action 
is  significant  because  of  substantial 
public  interest. 


Action 


Dale         FR  Cite 


02/05A)2  67FR5268 
05/06A)2 

12AXV02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Susan  Gardner,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  SOO  Independence 
Avenue  SW.  Washington,  DC  20591 
Phone:  202  267-3735 

RIN:  2120-AH19 


2110.  REVISION  TO  AIRSPEED 
INDICATING  SYSTEM  REQUIREMENTS 
FOR  TRANSPORT  CATEGORY 
AIRPLANES 

Priority:  Substantive,  Nonsignificant 


Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701;  49  USC 
44702;  49  USC  44704 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  This  action  amends  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  the 
airspeed  indicating  system.  This  rule 
adds  airspeed  indication  requirements 
for  speeds  greater  than  and  less  than 
the  speed  range  for  which  airspeed 
indication  acciuacy  requirements 
currently  apply,  would  add  a 
requirement  that  airspeed  indications 
not  cause  the  pilot  undue  difficulty 
between  the  initiation  of  rotation  and 
the  achievement  of  a  steady  climbing 
condition  during  takeoff,  and  would 
also  add  a  requirement  to  limit  the 
effects  of  airspeed  lag.  Adopting  this 
rulemaking  eliminates  a  regulatory 
*  difference  between  the  airworthiness 
standards  of  the  U.S.  and  the  Joint 
Aviation  Requirements  of  Europe, 
without  affecting  current  industry 
design  practices. 

Timetable: 


Action 


Dal*  FR  Cite 


NPRM 

NPRM  Comment 

Period  End . 
Final  Action 


05/15«)1   66  FR  26948 
07/16/01 

12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Don  Stimson,  Flight 
Test  and  Systems  Branch,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056 
Phone:  425  227-4056 

RIN:  2120-AH26 


2111.  ELECTRICAL  INSTALLATION, 
NICKEL  CADMIUM  BATTERY 
INSTALLATION,  AND  NICKEL 
CADMIUM  BATTERY  STORAGE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701;  49  USC 
44702;  49  USC  44704 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  This  action  amends  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  electrical 
equipment  and  nickel  cadmium  battery 
inst£dlations,  and  nickel  cadmium 
battery  storage.  This  rulemaking 
eliminates  regulatory  differences 
between  the  airworthiness  standards  of 
the  U.S.  and  the  Joint  Aviation 
Requirements  of  Europe,  without 
affecting  ciurent  industry  design 
practices. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/17/01   66  FR  27582 
07/16/01 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Massoud  Sadeghi, 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW,  Renton,  WA  98055-4056 
Phone:  425  227-2117 

RIN:  2120-AH27 

2112.  DESIGN  AND  INSTALLATION  OF 
ELECTRONIC  EQUIPMENT  ON 
TRANSPORT  CATEGORY  AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701;  49  USC 
44702;  49  USC  44704 

CFR  Citation:  14  CFR  25 


None 

Abstract:  This  action  amends  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  the 
design  and  installation  of  electronic 
equipment.  The  rule  requires  that  such 
equipment  be  designed  and  installed  so 
that  it  does  not  cause  essential  loads 
to  become  inoperative  as  a  result  of 


electrical  power  supply  transients  or 
transients  from  other  causes.  Adopting 
this  rulemaking  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  United 
States  and  the  Joint  Aviation 
Requirements  of  Europe,  without 
affecting  current  industry  design 
practices 

Tbnatable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 


05/15«1  66  FR  26956 
07/^6f0^ 

12/00«)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Massoud  Sadeghi, 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW,  Renton,  WA  98055-4056 
Phone:  425  227-2117 

RIN:  2120-AH28 

2113.  ELECTRrcAL  CABLES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701;  49  USC 
44702;  49  USC  44704 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

AtMtract:  This  rule  amends  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  electrical 
cables.  This  action  harmonizes  part  25 
and  JAR-25  requirements  concerning 
cable  installations  and  clarifies  the 
cable  design  requirements  ensuring  that 
the  designer  considers  the  critical 
conditions,  routings,  and  markings  of 
a  proper  installation.  This  rulemaking 
eliminates  regulatory  differences 
between  the  airworthiness  standards  of 
the  United  States  and  the  Joint  Aviation 
Requirements  of  Europe,  without 
affecting  current  industry  design 
practices. 


FR  Cite 


05/15/01   66  FR  26942 
07/16/01 


NPRM 

NPRM  Comment 

Period  End 
Final /Action  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 
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Final  Rule  Stage 


Small  EntitiM  Affactwl:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Massoud  Sadeghi, 
Aircraft  Certification  Service, 
Department  of  Transpwrtation.  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.  Ronton.  WA  98055-4056 
Phone:  425  227-2117 

RIN:  2120-AH29 


2114.  MATERIAL  STRENGTH 
PROPERHES  AND  DESIGN  VALUES 

Priority:  Substantive,  Nonsignificant 

Legal  Aultwrlty:  49  USC  106(g):  49 
use  40113 

CFR  Citation:  14  CFR  25 

None 


The  FAA  proposes  to  revise 

the  material  strength  properties  and 
material  design  values  requirement  for 
transport  category  airplanes  by 
incorporating  changes  developed  in 
cooperation  with  the  Joint  Aviation 
Authorities  of  Europe  and  the  U.S.  and 
European  aviation  industry  through  the 
Aviation  Rulemaking  Advisory 
Conunittee.  This  proposal  is  intended 
to  achieve  common  requirements  and 
language  between  the  requirements  of 
the  U.S.  regulations  and  the  Joint 
Aviation  Requirements  of  Europe, 
while  maintaining  at  least  the  level  of 
safety  provided  by  the  current 
regiilations. 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


01/29«)2  67  FR  4318 
04y01/02 

11/00/02 


2115.  REVISIONS  TO  VARIOUS 
POWERPLANT  INSTALLATION 
REQUmEMENTS  FOR  TRANSPORT 
CATEGORY  AIRPLANES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113 

CFR  Citation:  14  CFR  25 
Legal  Deadline:  None 
Abstract:  This  action  proposes  to  revise 
the  standards  applicable  to  thnist  or 
power  augmentation  systems,  fuel 
filling  points,  designated  fire  zones, 
and  powerplant  instruments.  Adopting 
this  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  Joint  Aviation  Requirements  of 
Europe  without  affecting  current 
industry  design  practices. 


Regulatory  Flexililllty  Analysis 
Rsqulred:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-98-300. 

Agency  Contact  Rich  Yarges,  Airframe 
and  Airworthiness  Branch,  Aircraft 
Certification  Service.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region.  1601  Lind  Avenue  SW,  Renton, 
WA  98055-4056 
Phone:  425  227-2143 

RIN:  2120-AH36 


Action  Dele         FR  CM* 


01/31/02  67  FR  4856 
04/01/02 

11/00(^ 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexitilllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  Project 
Number:  ANM-01-467. 

Agency  Contact:  Mike  McRae, 
Airframe  and  Propulsion  Branch, 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW.  Renton,  WA  98055-4056 
Phone:  425  227-2133 

RIN:  2120-AH37 

2116.  LOWER  DECK  SERVICE 
COMPARTMENTS  ON  TRANSPORT 
CATEGORY  AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttortty:  49  USC  106(g):  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

At>slract:  This  action  proposes  to 
require  that  two-way  voice 
communication  systems  between  lower 
deck  service  compartments  and  the 
flight  deck  remain  available  following 
loss  of  the  normal  electrical  power 
generating  system.  Adopting  this 


proposal  would  eliminate  regulatory 
differences  between  the  airworthiness 
standards  of  the  U.S.  and  the  Joint 
Aviation  Requirements  of  Europe 
without  afiiecting  current  indusby 
design  practices. 


FRCNe 


01/24AJ2  67  FR  3456 
03/25/02 

11/00«)2 


NPRIM 

NPRIM  Comment 

Period  End 
Fmal  Action 

Regulatory  Flexitiillty  Analysis 
Rsqulred:  No 

SmaU  Entmee  Affected:  No 

Government  Levels  AffSctsd:  None 

Additional  Information:  Project 
Niunber:  ANM-00-554. 

Agency  Contact:  Jayson  Claar, 
Transport  Airplane  Directorate. 
Department  of  Transportation.  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  WA  98055-4056 
Phone:  425  227-2194 

RIN:  2120-AH38 

2117.  MISCELLANEOUS  FLIGHT 
REQUIREMENTS  < 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  49  USC  106(g);  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

AtMtract:  The  FAA  proposes  to  amend 
the  airworthiness  standards  for 
transport  category  airplanes  concerning 
miscellaneous  flight  requirements. 
Adopting  this  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  Joint  Aviation  Requirements  of 
Europe,  without  affecting  ciirrent 
industry  design  practices. 


FR  CMb 


NPRIM 

NPRM  Comment 

Period  End 
Fmal  Action 


01/14/02  67  FR  1846 
03/15^ 


07AXV03 

Regulatory  Flexil>illty  Analysis 
Required:  No 

SmaU  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  Project 
Number  ANM-00-226. 
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Agency  Contact:  Don  Stimson,  Flight 
Test  and  Systems  Branch,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Northwest  Moimtain 
Region,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056 
Phone:  425  227-4056 

RIN:  2120-AH39 

2118.  HARMONIZATION  OF  NOISE 
CERTIFICATION  STANDARDS  FOR 
PROPELLER-DRIVEN  SMALL 
AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  4321;  49  USC 
106(g);  49  USC  40113;  49  USC  44701; 
49  USC  44702;  49  USC  44704;  49  USC 
44715 

CFR  Citation:  14  CFR  36 

Legal  Deadline:  None 

Abstract:  This  final  rule  harmonizes 
two  technical  items  with  international 
regulations  to  provide  uniform  noise 
certification  standards  for  airplanes 
certificated  in  the  U.S.  and  JAA 
(European  Joint  Aviation  Authorities) 
countries.  This  will  help  to  simplify 
airworthiness  approvals  for  import  and 
export  purposes.  The  revisions  to  these 
two  items  will  apply  only  to  a  small 
number  of  older  technology  airplanes. 


Action 


FR  Gils 


Final  Action  12/00/02 

Regulatory  Fiexit>lllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Nvunber:  AEE-01-134. 

Agency  Contact:  Mehmet  Marsan, 
Office  of  Environment  and  Energy, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-7703 

RIN:  2120-AH42 

2119.  DIGITAL  FLIGHT  DATA 
RECORDER  RESOLUTIONS 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
41706;  49  USC  44101;  49  USC  44701 


to  44702:  49  USC  44705;  49  USC  44709 
to  44713;  49  USC  44715  to  44717;  49 
USC  44722;  49  USC  44722;  49  USC 
44901;  49  USC  44903  to  44904;  49  USC 
44912;  49  USC  46105;  49  USC  44113 

CFR  Citation:  14  CFR  121;  14  CFR  125; 
14  CFR  135 

Legal  Deadlins:  None 

AtMtract:  This  action  allows  operators 
of  specified  airplanes  to  operate  those 
airplanes  under  parts  121, 125,  or  135 
without  meeting  the  resolution 
requirements  for  certain  parameters  of 
information  recorded  by  flight  data 
recorders.  This  action  is  needed  to 
allow  operators  of  these  airplanes  to 
continue  operating  these  airplanes  with 
their  current  recording  capabilities 
until  the  FAA  is  able  to  determine  the 
appropriate  remedy  for  this  problem. 

Timetabis: 


Action 


Dele         FR  Cite 


08/17/01 

08/22/01   66  FR  44270 


Final  Rule  Effective 
Final  Rule;  Request 

f  Of  Comments 
Comment  Period  End    09/21/01 
Final  Action  11/00/02 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affsctsd:  No 

Govomment  Levels  Affected:  None 

Additional  Information:  Project 
Number:  AFS-01-551-E. 

Agency  Contact:  Gary  Davis,  Flight 
Standards  Service.  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Phone:  202  267-8166 

RIN:  2120-AH46 

2120.  -^CRIMINAL  HISTORY 
BACKGROUND  CHECKS 

Priority:  Other  Significant 

Authority:  49  USC  106(g);  49 


USC  5103;  49  USC  40113:  49  USC 
40119;  49  USC  44701  to  44702;  49  USC 
44706:  49  USC  44901  to  44905;  40  USC 
44907;  49  USC  44913  to  44914;  49  USC 
44932:  49  USC  44935  to  44936;  49  USC 
46105 

CFR  Citation:  14  CFR  107;  14  CFR  108 

Legal  Deadllfte:  None 

Abstract:  This  rule  requires  each 
airport  operator  and  aircraft  operator 
that  has  adopted  a  security  program 
under  part  107  and  part  108, 


respectively,  to  conduct  fingerprint- 
based  criminal  history  record  checks 
for  individuals  if  they  have  not  already 
undergone  criminal  history  record 
checks.  This  rule  will  ensure  that 
individuals  in  these  positions  do  not 
have  disqualifying  criminal  offenses. 
This  action  is  significant  because  of 
substantial  public  interest. 

Timetabis: 


Action 


Dele         FR  CMe 


Final  Rule;  Request  12/06/01  66  FR  63473 

for  Comments 

Final  Rule  Effective  1 2/06/01 

Comment  Period  End  01/07/02 

Comment  Period  01/25/02  67  FR  3810 

Reopened 

Comntent  Period  End  03/1 1A)2 

Final  Action  11/00/02 

Regulatory  FlexMiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Linda  Valencia, 
Office  of  Civil  Aviation  Security  Policy 
and  Planning,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-3413 

RIN:  2120-AH53 

2121.  FUGHT  RESTRKmONS  IN  THE 
VrciNITY  OF  NIAGARA  FALLS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40106;  49  USC 
40109;  49  USC  40113;  49  USC  44502; 
49  USC  444514;  49  USC  44701;  49  USC 
44719;  49  USC  46301 

CFR  Citation:  14  CFR  93 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to 
codify  current  flight  restrictions  for 
aircraft  operating  in  U.S.  airspace  in  the 
vicinity  of  Niagara  Falls,  NY.  The  FAA 
is  proposing  this  action  to  complement 
flight  management  procedures 
established  for  Niagara  Falls  by 
Transport  Canada. 

Timetabis: 


Action 


FR  CM 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Rsgulatory  FIsxibllity  Analysis 
Rsquirsd:  No 


09/04/02  67  FR  56740 
10/21/02 

12AXV02 
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Small  Entitles  Affected:  No 

Government  Leveto  Affected:  None 

Agency  Contact:  Terry  Brown, 
Airspace  and  Rules  Division, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-8783 

RIN:  2120-AH57 


2122.  ^SCREENERS, 
QUAURCATIONS,  TRAINING,  AND 
TESTING 

Priority:  Other  Significant 

Legal  Auttwrity:  49  USC  106(g):  49 
use  5103;  49  USC  40104  to  40105:  49 
USC  40113;  49  USC  40119;  49  USC 
41706:  49  USC  44701  to  44702;  49  USC 
44705  to  44706;  49  USC  44712;  49  USC 
44716  to  44717;  49  USC  44722;  49  USC 
44901  to  44907;  49  USC  44913  to 
44914;  49  USC  44935  to  44936:  49  USC 
46105 

CFR  Citation:  14  CFR  108;  14  CFR  129; 

14  CFR  191 

l.egal  Oeadllne:  None 

Aiwtract:  This  final  rule  provides 
additional  qualifications,  training,  and 
testing  of  individuals  who  screen 
persons  and  property  that  are  carried 
in  passenger  aircraft.  This  action  is 
significant  because  of  substantial  public 
interest. 


Action 


FR  Cite 


Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entities  Affected:  No 

Government  LAveis  Affected:  None 

Agency  Contact  Scott  Cummings, 
Office  of  Civil  Aviation  Security, 
Policy,  and  Planning,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..,  Washington,  DC  20951 
Phone:  202  267-3413 

RIN:  2120-AH59 


2123.  PROCEDURES  FOR 
REIMBURSEMENT  OF  AIRPORTS,  ON- 
AIRPORT  PARKING  LOTS  AND 
VENDORS  OF  ON-AIRRELD  DIRECT 
SERVICES  TO  AIR  CARRIERS  FOR 
SECURITY  MANDATES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  PL  107-71;  115  Stat. 
597 

CFR  Citation:  14  CFR  154 

l.egal  Deadline:  None 

Abstract  The  FAA  is  proposing 
procedures  for  certain  operators  to 
apply  for  reimbursement  of  allowable 
costs  incurred  to  comply  with  certain 
security  requirements  imposed  by  the 
FAA  or  Transportation  Security 
Administration  on  or  after  September 
11,  2001.  These  procedures  are  needed 
to  inform  airport  operations,  on-airport 
parking  lots,  and  vendors  of  on-airfield 
direct  services  to  air  carriers  how  to 
apply  for  reimbursement  of  allowable 
costs. 

Timetable: 


CFR  Citation:  14  CFR  91 

l.egal  Deadiina:  None 

Abstract:  This  rule  requires  any  person 
operating  an  aircraft  to  or  from  College 
Park  Airport,  Potomac  Airfield,  and 
Washington  Executive/Hyde  Field  to 
conduct  those  operations  in  accordance 
with  security  procedures  approved  by 
the  Administrator.  This  action  is  being 
taken  to  restore  aircraft  operations  at 
these  airports  while  attempting  to 
counter  possible  terrorist  threats  to  the 
National  Capital  region.  This  action  is 
significant  because  of  substantial  public 
interest  and  safety  implications. 

TImatabIa: 


Action 


FR  CM* 


12/21/01   66  FR  66238 
01/22/02 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barry  Molar, 
Manager.  Airport  Compliance  Division, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-3446 

RIN:  2120-AH60 

2124.  +ENHAf4CED  SECURITY 
PROCEDURES  FOR  OPERATIONS  AT 
CERTAIN  AIRPORTS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  1155:  49  USC  40103;  49  USC 
40113;  49  USC  40120;  49  USC  40101; 
49  USC  44111:  49  USC  44701;  49  USC 
44709;  49  USC  44711;  49  USC  44712; 
49  USC  44715:  49  USC  44716;  49  USC 
44717:  49  USC  44722;  49  USC  46306; 
49  USC  46315;  49  USC  46316;  49  USC 
46504;  49  USC  46506  to  46507;  49  USC 
47122;  49  USC  47508;  49  USC  47528 
to  47531 


Action 


FR  Cite 


02/13/02 

02/19/02  67  FR  7538 


Final  Rule  Effective 
Final  Rule;  Request 

for  Comments 
Comment  Period  End    04/22/02 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  AffecMd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Bruce  Landry,  Office 
of  Civil  Aviation  Security.  Policy,  and 
Planning.  Department  of 
Transportation,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591 
Phone:  202  267-8320 

RIN:  2120-AH62 

2125.  POWERPLANT  CONTROLS  ON 

TRANSPORT  CATEGORY  AIRPLANES, 

GENERAL 

Priority:  Substantive.  Nonsignificant 

l.egal  Authority:  49  USC  106(g):  49 
USC  40113 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  This  nilemaking  proposes  to 
amend  the  airworthiness  standards  for 
transport  category  airplanes  concerning 
design  requirements  for  powerplant 
valves  controlled  from  the  flightdeck. 
Adopting  this  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  Joint  Aviation  Requirements  of 
Europe,  without  affecting  current 
industry  design  practices. 


Action 


FR  CMi 


HPPM 


05/06/02  67FR30620 
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74897 


DOT— FAA 


nnal  Rule  Stage 


one         FRCNa 


NPRIMI  Comment  07/0e/02 

Period  End 
Fmal  Action  11AXV02 

RaguMory  FlaxMHIy  Analysto 

No 


Govammant  Levala  Affadad:  None 

Agency  Contact:  Jennifer  Abdul-Wali, 

Transportation  Spetnalist,  Department 

of  Transportation.  400  Seventh  Street 

SW..  Washington,  DC  20590 

Phone:  202  366-6322 

Fax:  202  366-9313 

Email:  jennifer.abdul-wali9ost.dot.gov 

Mike  McRae,  Airframe  and  Propulsion 
Branch,  Aircraft  Certification  Service, 
Department  of  Transportation.  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW,  Renton,  WA  98055-4056 
Phone:  425  227-2133 

RIN:  2120-AH65 

2126.  e  4f)EDUCED  VERTICAL 
SEPARATION  MINMiUM  IN  UNITEO 
STATES  DOMESTIC  AIRSPACE 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  1155;  49  USC  40103;  49  USC 
40120;  49  USC  44101;  49  USC  44111: 
49  USC  44701:  49  USC  44709;  49  USC 
44711;  49  USC  44712;  49  USC  44715; 
49  USC  44715;  49  USC  44716;  49  USC 
46504;  49  USC  46506  to  46507;  49  USC 
47122;  49  USC  47508;  49  USC  47528 
to  47531 

CFR  Cltalion:  14  CFR  91 

None 

This  action  proposes  to 
permit  Reduced  Vertical  Separation 
Minimiim  flights  in  the  airspace  over 
the  contiguous  48  States  of  the  United 
States  and  Alaska  and  that  portion  of 
the  Gulf  of  Mexico  where  the  FAA 
provides  air  traffic  services.  This 
reduction  of  vertical  separation  minima 
would  only  be  applied  between  those 
aircraft  the  meet  stringent  altimeter  and 
auto^pilot  performance  requirements. 
The  FAA  is  proposing  this  action  to 
enhance  airspace  capacity  and  to  assist 
aircraft  operators  to  save  fuel  and  time. 


FR  one 


NPRiyi 

NPRM  Comment 

Period  End 
Rnal  Action 


05/10/02  67  FR  31920 
06/08/02 

12/00/02 


Ragulalory  Flexibility  Analysia 
Required:  No 

SinaN  EntMaa  Affected:  No 

Oovarnmant  Levala  Affected:  None 

Agency  Contact  Roy  Grimes, 
Technical  Programs  Division,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.  Washington,  DC  20591 
Phone:  202  267-3755 

MN:  212&-AH68 


2127.  e  REPORTS  BY  CARRCRS  ON 
INCIDENTS  INVOLVING  ANMIALS 
DURING  AIR  TRANSPORT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  1153;  49  USC  40101;  49  USC 
40102;  49  USC  40103;  49  USC  40113; 
49  USC  41721;  49  USC  44105;  49  USC 
44111;  49  USC  44701  to  44717;  49  USC 
44722;  49  USC  44901;  49  USC  44903; 
49  USC  44904;  49  USC  44906;  49  USC 
44912;  49  USC  44914;  49  USC  44936; 
49  USC  44938;  49  USC  46103;  49  USC 
46105 

CFR  CNatlon:  14  CFR  119 

Legal  DaadNna:  None 

Abstract:  This  action  implements 
Section  710  of  P.L.  106-181,  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century 
by  requiring  air  carriers  that  provide 
scheduled  passenger  air  transportation 
to  submit  monthly  to  the  Secretary  of 
Transportation,  through  the  Animal  & 
Plant  Health  Inspection  Service  of  the 
United  States  Department  of 
Agricultiire,  a  report  on  any  incidents 
involving  the  loss,  injury,  or  death  of 
an  animal  during  air  transport  provided 
by  the  air  carrier. 


Deli  FR  cue 


NPRM 

NPRM  Comment 

Period  Extended  to 

12/27/2002 
NPRM  Comment 

Period  End 
Rnal  Action 


09/27/02  67  FR  61238 
10/18/02  67  FR  64331 


10/28/02 


02AXV03 


Regulatory  FlaxMlity  Analysis 
Required:  No 

Small  EntiUas  Affected:  No 

I:  None 


of  Transportation.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591 
Phone:  202  267-3480 

RIN:  2126-AH69 

2128.  e  -t-SECURITY 
CONSIDERATIONS  FOR  THE 
FLIGHTDECK  ON  FOREIGN 
OPERATED  TRANSPORT  CATEGORY 
AIRPLANES 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40104  to  40105;  49  USC  40113; 
49  USC  40119;  49  USC  44701  to  44702; 
49  USC  44712;  49  USC  44716  to  44717; 
49  USC  44722 

CFR  Citation:  14  CFR  129 

Legal  Deadline:  None 

AkMtract:  This  amendment  requires 
improved  flightdeck  security  and 
operational  procedural  changes  to 
prevent  unauthorized  access  to  the 
flightdeck  on  passenger-carrying  aircraft 
operated  by  foreign  carriers  under  the 
provisions  of  part  129.  This  amendment 
applies  the  same  flightdeck  security 
enhancements  to  foreign  air  carriers  as 
were  previoiisly  applied  to  U.S.  air 
carriers.  This  action  is  significant 
because  of  safety  and  substantial  public 
interest 

TImatabIa: 


Action 


FR  CHe 


Final  Rule 

Final  Rule  Effective 

Final  Rule 


06/21/02  67  FR  42450 

06/21/02 

11/0(V02 


Agency  Contact  Anthony  Washington. 
Office  of  the  Chief  Counsel,  Department 


Regulatory  FlexIMHty  Analyala 
Raqukad:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affadad:  None 

Agency  Contact:  Jeff  Gardlin.  Aircraft 
Certffication  Service.  Department  of 
Transportation,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW, 
Renton,  WA  98055-4056 
Phone:  425  227-2136 

RIN:  2120-AH70 

2129.  e  AIRCRAFT  REGISTRATION 
REQUIREMENTS;  CLARIFICATION  OF 
"COURT  OF  COMPETENT 
JURISDICTION" 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113  to  40114;  49  USC  44101 
to  44108;  49  USC  44703  to  44704;  49 
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74899 


DOT— FAA 


use  44713;  49  USC  45302;  49  USC 
46104 

CFR  Citation:  14  CFR  47 

»:  None 


Abetracfc  This  NPRM  proposes  to 
amend  language  in  the  aircraft 
registration  regulations  governing 
aircraft  last  previously  registered  in  a 
foreign  country.  This  action  is  needed 
to  clarify  the  term  "court  of  competent 
jurisdiction".  This  action  intends  to 
clearly  describe  what  constitutes 
satisfactory  evidence  to  the 
Administrator  that  foreign  registration 
of  an  aircraft  has  ended  or  is  invalid. 


of  the  private  residence  of  the  President 
of  the  United  States.  The  Secretary  of 
Transportation  is  adopting  this  final 
rule  as  part  of  his  statutory  authority 
to  ensure  the  National  seciirity  by 
protecting  the  area  of  the  private 
residence  of  the  President  of  the  United 
States.  This  action  is  significant 
because  of  substantial  public  interest. 


DMa  FRCIto 

11/0(V02 


Regulatory  FlexibiHty  Analysia 
Raqulrad:  No 

Small  EntMM  Affected:  No 


RnalRuie 


AdkMi 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlaxIbUlty  Analysia 
Raquirad:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agertcy  Contact:  Julie  A.  Stanford. 
Aircraft  Regulation  Branch.  Department 
of  Transportation.  Federal  Aviation 
Administration,  P.O.  Box  25504, 
Oklahoma  City.  OK  73125 
Phone:  405  954-3131 

RIN:  2120-AH75 


2130.  •  -^PROHIBmON  OF 
CONSTRUCTION  OR  ALTERATION  IN 
THE  ViaNTTY  OF  THE  PRIVATE 
RESIDENCE  OF  THE  PRESIDENT  OF 
THE  UNITED  STATES 

Priority:  Other  Significant 

Legal  Autlwrily:  49  USC  302:  49  USC 
322:  49  USC  324 

CFR  Citation:  14  CFR  76 

l.egai  Deadline:  None 

Abstract:  This  final  rule  will  establish 
a  new  part  76  under  title  14  of  the 
Code  of  Federal  Regulations  that 
prohibits  the  construction  of  any  new 
object  or  the  alteration  of  any  existing 
object  that  would  exceed  50  feet  above 
ground  level  and  is  Mrithin  the  vicinity 


Date        FR  CHa       Government  Levels  Affected:  None 

Agency  Contact:  Sheri  Edgett-Baron. 
Air  Traffic  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..,  Washington,.  DC  20591 
Phone:  202  267-9354 


06/17/02  67  FR  41302 
07/17/02 

11/00/02 


RIN:  2120-AH83 


2131.  •  ^REVOCATION  OF  PILOT 
CERTIFICATES  OR  DENIAL  OF  AN 
APPLICATION  BASED  ON  SECURITY 
DISQUAUFICATION 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701  to  44703; 
49  USC  44707;  49  USC  44709  to  44711; 
49  USC  45102  to  45103;  49  USC  45301 
to  45302 

CFR  Citation:  14  CFR  61 

Legal  Deadline:  None 

Abstract:  This  action  provides  the 
authority  to  revoke  a  pilot  certificate 
or  deny  an  application  for  a  pilot 
certificate  based  on  a  written 
determination  by  the  Under  Secretary 
of  Transportation  for  Security  that  an 
individual  poses  a  security  risk  related 
to  aviation.  This  final  rule  addresses 
the  secvuity  concerns  of  who  should 
hold  a  pilot  certificate  issued  by  the 
FAA  and  is  necessary  to  enhance 
security  in  air  transportation.  This 
rulemaking  is  significant  because  of 
substantial  public  interest. 


Final  Ruto  Stag* 


Action 


FR  OH* 


RnalRuie  11/00/02 

Regulatory  Flexislllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  D.  Lynch,  Flight 
Standards  Service.  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591 
Phone:  202  267-3844 

RIN:  2120-AH84 

2132.  •  FUGHTDECK  SECURITY  ON 
FOREIGN  OPERATED  AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  106(g);  49 
USC  40104  to  40105;  49  USC  40113; 
49  USC  40119;  49  USC  41706;  49  USC 
44701  to  44702;  49  USC  44716  to 
44717;  49  USC  44722;  49  USC  44901 
to  44904;  49  USC  44906 

CFR  Citation:  14  CFR  129 

Legal  Deadline:  None 

Abstract:  This  final  rule  excludes 
airplanes  with  fewer  than  19  passenger 
seats,  eliminates  the  term  "or  on 
overflights",  changes  the  compliance 
date  for  affected  airplanes,  and  changes 
the  term  "transport  category  aircraft"  to 
"transport  category  airplanes". 

Timetable: 


Action 


FR  Cite 


Final  Rule 


11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact*  Brian  Staurseth. 
Flight  Standards  Service.  Department  of 
Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.„  Washington,  DC  20591 
Phone:  202  385-4561 

RIN:  2120-AH86 


Department  of  Transportation  (DOT) 
Federal  Aviation  Adminiatration  (FAA) 


Long-Term  Actions 


2133.  IFR  ALTITUDES; 
MISCELLANEOUS  AMENDMENTS 

Priority:  Routine  and  Frequent 

Legal  Authority:  49  USC  40120;  49 
USC  44502;  49  USC  44514;  49  USC 
44719;  49  USC  44721;  49  USC  106(g); 
49  USC  40103;  49  USC  40106;  49  USC 
40113;  49  USC  40114 

CFR  Citation:  14  CFR  95 

Legal  Deadline:  None 

Abstract:  This  is  a  nonsignificant  body 
of  regulations  which  prescribes 
altitudes  for  the  operation  of  aircraft 
under  instrument  flight  rules  (IFR)  on 
Federal  airways,  jet  routes,  area 
navigation  low  or  high  routes,  or  other 
direct  routes  for  which  a  minimum  en 
route  IFR  altitude  is  designated  in  14 
CFR  part  95.  In  addition,  moimtainous 
areas  and  changeover  points  are 
designated.  These  regulations  are  an 
established  body  of  technical 
requirements  that  are  issued  routinely 
and  fi«quenUy  to  maintain  operational 
efficiency.  Total  actions  expected — 270. 
10/00/2002  -  10/00/2003. 

Timetable: 


Action 


FR  Cite 


/Actions  Will  Continue    1 0^00/03 
Through 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  L.  Henry, 
General  Aviation  and  Commercial 
Division,  Department  of  Transportation, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591 
Phone:  202  267-8212 

Jennifer  Abdul-Wali,  Transportation 

Specialist.  Department  of 

Transportation.  400  Seventh  Street  SW., 

Washington,  DC  20590 

Phone:  202  366-6322 

Fax:  202  366-9313 

Email:  jennifer.abdul-wali@ost.dot.gov 

Don  Pate,  Niike  Monroney  Aeronautical 

Center.  Department  of  Transportation. 

Federal  Aviation  Administration,  6500 

South  MacArthur,  Oklahoma  City,  OK 

73125 

Phone:  405  954-4161 

RIN:  2120-AA63 


2134.  AIRWORTHINESS  DIRECTIVES 
Priority:  Routine  and  Frequent 
Legal  Authority:  49  USC  I06(g];  49 

USC  40113;  49  USC  44701 

CFR  Citation:  14  CFR  39 

Legal  Deadline:  None 

Abstract:  The  FAA  issues  type 
certificates  for  "products,"  which  are 
aircraft,  engines,  propellers,  and  some 
appliances.  The  FAA  issues  a 
regulation  called  an  Airworthiness 
Dkective  (AD)  to  address  an  unsafe 
condition  in  a  type  certificated  product, 
if  that  unsafe  condition  is  likely  to  exist 
or  develop  in  products  of  the  same  type 
design.  Part  39  of  tide  14  requires  each 
operator  of  a  product  affected  by  an  AD 
to  comply  with  the  terms  of  the  AD, 
in  order  to  operate  that  product;  the 
AD  may  mandate  operational 
limitations,  maintenance,  or  alterations 
for  the  affected  product.  The  vast 
majority  of  routine  and  frequent 
Airworthiness  Directives  are 
nonsignificant.  Total  actions  expected — 
540.  10/00/2002  to  10/00/2003. 


Action 


Dale         FR  Cite 


/Vctions  Will  Continue    10/00/03 
Through 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Oi;ganizations 

Government  Levels  Affected:  None 

Agency  Contact:  Jack  McGrath, 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591 
Phone:  202  267-9580 

RIN:  2120-AA64 

2135.  STANDARD  INSTRUMENT 
APPROACH  PROCEDURES; 
MISCELLANEOUS  AMENDMENTS 

Priority:  Routine  and  Frequent 

Legal  Autfiority:  49  USC  40103;  49 
USC  40106;  49  USC  40113  to  40114; 
49  USC  40120;  49  USC  44502;  49  USC 
44514;  49  USC  44701;  49  USC  44719; 
49  USC  44721  to  44722;  49  USC  106(g) 

CFR  Citation:  14  CFR  97 

Legal  Deadline:  None 

Abstract:  Standard  Instrument 
Approach  Procedures  (SIAP)  provide 


for  instrument  letdown^  airports  in 
the  United  States.  They  are  a 
nonsignificant  body  of  regulations  that 
are  complex  and  technical  in  nature 
and  require  routine  and  &«quent 
rulemaking  to  maintain  efficiency.  The 
FAA  issues,  revises,  and  cancels  SIAPs 
by  adopting  amendments  that  are 
incorporated  into  14  CFR  part  97. 
Contemporaneously  with  publication  in 
the  Federal  Register,  the  SIAPs  are 
made  available  to  the  Aeronautical 
Charting  and  Cartography  Office  in  the 
FAA  and  other  publishers  of 
aeronautical  charts  where  they  are 
published  as  approach  procedure  charts 
or  "approach  plates."  These  charts  are 
made  available  to  the  members  of  the 
aviation  community  for  use  by  pilots 
in  making  instrument  approaches.  Total 
actions  expected— 3,200.  10/00/2002  - 
10/00/2003. 

Timetable: 


Action 


Date  FR  CM* 


/totions  Will  Continue    10/00/03 
Through 

Regulatory  Flextollity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  L.  Henry, 
General  Aviation  and  Commercial 
Division,  Department  of  Transportation, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591 
Phone:  202  267-8212 

Don  Pate,  Mike  Monroney  Aeronautical 

Center,  Department  of  Transportation. 

Federal  Aviation  Administration.  6500 

South  MacArthur,  Oklahoma  City,  OK 

73125 

Phone:  405  954-4161 

RIN:  2120-AA65 


2136.  AIRSPACE  ACTIONS 

Priority:  Routine  and  Frequent 

Legal  Authority:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40120;  EO  10854 

CFR  Citation:  14  CFR  71;  14  CFR  73; 
14  CFR  75  * 

Legal  DeadHrte:  None 

Abstract:  This  is  a  nonsignificant  body 
of  regiilations  which  designates 
airspace  areas,  airways,  routes,  and 
reporting  (xiints  to  facilitate  safe 
navigation.  These  regulations  are 
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Long-Term  Actions 


.  technical  in  nahire  and  are  issued 
routinely  and  frequently  to  maintain 
operational  efficiency.  Total  actions 
expected — 450.  10/00/2002  through 
10/00/2003. 

Tlmfbte: 


Action 


FR  en*        Action 


Date         FR  Cite 


Action 


FR  Cil* 


Actions  Wl  Continue    KVOQ/OS 
Through 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Pat  Crawford, 
Manager.  Airspace  Branch.  Department 
of  Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Phone:  202  267-9255 

RIN:  2120-AA66 


2137.  >DRUG  ENFORCEMENT 
ASSISTANCE 

Priority:  Other  Significant 

Legal  Authority:  49  USC  106(g):  49 
use  5121  to  5124:  49  USC  40113  to 
40114;  49  USC  44101  to  44108;  49  USC 
44110  to  44111;  49  USC  44702  to 
44703;  49  USC  44704;  49  USC  44709 
to  44710;  49  USC  44713;  49  USC  46101 
to  46110;  49  USC  46301  to  46316;  49 
USC  46501  to  46502;  49  USC  46504 
to  46507:  49  USC  47106;  49  USC  47111 

CFR  Citation:  14  CFR  13;  14  CFR  47 

Lagel  Deadline:  Final.  Statutory, 
September  18.  1989. 

At>stract:  This  action  would  revise 
certain  requirements  concerning 
registration  of  aircraft,  certification  of 
pilots,  and  penalties  associated  with 
registration  and  certification  violations. 
This  notice  also  announced  new 
procedures  for  processing  major  repair 
and  alteration  forms  which  pertain  to 
fuel  system  modifications.  Actions 
announced  in  this  notice  respond  to  the 
FAA  Drug  Enforcement  Assistance  Act. 
The  requirements  and  adopted 
procedures  are  intended  to  assist  law 
enforcement  agencies  in  their  efforts  to 
stop  drug  trafficking  in  general  aviation 
aircraft.  This  rulemaking  is  significant 
because  of  substantial  public  interest. 


NPRM  Comment  05/1 1  /90 

Period  End 
Next  Action  Undetenrwied 

Regulatory  Flexibilfty  Analysis 
Required:  Undetermined 
Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Additional  Information:  Project  No. 

AFS-89-035R. 

ANALYSIS:  Regulatory  Evaluation. 

03/12/90,  55  FR  9270 

Agency  Contact:  Sharon  Ashford, 

Registry  Modernization  Staff, 

Department  of  Transportation,  Federal 

Aviation  Administration,  6500  South 

MacArthur  Boulevard.  Oklahoma  City, 

OK  73125-4939 

Phone:  405  954-7038 

RIN:  2120-AD16 

2138.  TYPE  CERTIFICATES  FOR 
SOME  SURPLUS  AIRCRAFT  OF  THE 
ARMED  FORCES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  42  USC  7572;  49  USC 
106(g);  49  USC  40105;  49  USC  40113; 
49  USC  44701  to  44702;  49  USC  44707; 
49  USC  44709;  49  USC  44711;  49  USC 
44713:  49  USC  44715;  49  USC  45303 

CFR  Citation:  14  CFR  21 

Legal  Deadline:  None 

Abstract:  Following  World  War  II.  a 
substantial  number  of  surplus  military 
airplanes  were  offered  for  sale  to  the 
public  in  order  to  meet  an  increased 
demand  for  civilian-use  aircraft  not 
being  met  by  the  civil  aircraft  industry. 
The  current  regulation  permits  both 
type  and  airworthiness  certification  for 
surplus  military  aircraft  based  on  the 
particular  aircraft's  safety  record  and 
condition.  As  military  aircraft  have 
become  increasingly  complex  and 
sophisticated,  that  practice  is  no  longer 
acceptable.  This  action  would  remove 
the  regulations  for  issuing  type 
certificates  for  these  surplus  aircraft 
and  eliminate  references  to  obsolete 
standards.  Surplus  military  aircraft 
would  still  be  certificated  in  the 
normal,  utility,  acrobatic,  commuter, 
transport,  and  restricted  categories 
upon  compliance  with  the  applicable 
regulations. 


06/20/94 


NPRM  Comment 

Period  End 
Comment  Period  End    07/07/94  59  FR  34779 

08/26/94 
rtext  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  None 

Addttional  Information:  Project 
Number:  AIR-91-354R. 

ANALYSIS:  Regulatory  Evaluation. 
04/21/94.  59  FR  19114 

Agency  Contact:  Brian  A.  Yanez, 
Policy  and  Procediires  Branch,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Phone:  202  267-6561 

RIN:  2120-AE41 

2139.  CIVIL  PENALTY  ASSESSMENT 
PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  6002;  49  USC 
106(g);  49  USC  5121  to  5124;  49  USC 
40113  to  40114;  49  USC  44103  to 
44106;  49  USC  44702  to  44703;  49  USC 
44709  to  44710;  49  USC  44713;  49  USC 
46101  to  46110;  49  USC  46301  to 
46316;  49  USC  46501  to  46502;  49  USC 
46504  to  46507;  49  USC  47106;  49  USC 
47111;  49  USC  47122 

CFR  Citation:  14  CFR  13 

Legal  Deadline:  None 

Abstract:  This  action  would  revise  the 
procedures  for  the  assessment  of  civil 
penalties  for  violations  of  the  Federal 
Aviation  Regiilations  and  other 
provisions.  The  procedures  proposed 
would  implement  the  requirements  of 
the  FAA  Civil  Penalty  Administrative 
Assessment  Act  of  1992,  as  they  modify 
the  procedures  for  adjudicating  a  civil 
penalty  against  a  person  acting  in  the 
capacity  of  a  pilot,  flight  engineer, 
mechanic,  or  repairman. 


Action 


FR  en*        Action 


FR  Cite 


NPRM 


03/1 2«0  55  FR  9270 


NPRM 


04/21/94  59  FR  19114 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetennined 


0eA)5/94  59  FR  40192 
10/04/94 
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Long-Tenn  Actions 


Regulatory  FlexIbHtty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  AGC-93-076R.  This 
rulemaking  was  considered  significant; 
however,  adfler  receiving  only  two 
comments  on  the  NPRM  issued  in  8/94, 
and  the  lack  of  controversy  regarding 
this  rule,  the  FAA  does  not  consider 
this  a  significant  rulemaking. 

ANALYSIS:  Regulatory  Evaluation, 
08/05/94.  59  FR  40192 

Agency  Contact:  Joyce  Redos, 
Regulations  Division,  Department  df 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-7158 

RIN:  2120-AE84 

2140.  MISCELLANEOUS  CABIN 
SAFETY  CHANGES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  46105;  49 
USC  106(g);  49  USC  40113;  49  USC 
40119;  49  USC  44101;  49  USC  44701 
to  44702;  49  USC  44705;  49  USC  44709 
to  44711;  49  USC  44713;  49  USC  44716 
to  44717;  49  USC  44722;  49  USC 
44901:  49  USC  44903  to  44904;  49  USC 
44912 

CFR  Citation:  14  CFR  121 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to  revise 
the  airworthiness  standards  for 
transport  category  airplanes  relating  to 
flight  attendant  assist  space,  flight 
attendant  assist  handles,  door  hold 
open  features,  outside  viewing  means, 
interior  compartment  doors  and 
portable  oxygen  equipment.  With  one 
exception,  these  proposals  are  not  the 
result  of  any  specific  incident  or 
recommendation,  but  are  part  of  the 
FAA's  continuing  effort  to  upgrade  the 
regulations  to  improve  the  overall  level 
of  safety  in  areas  where  the  state-of- 
the-art  and  good  design  practice  have 
indicated  that  such  upgrades  are 
warranted.  These  proposals  would 
result  in  both  new  type  design 
regulations  as  well  as  requirements 
applicable  to  existing  designs 
implemented  via  the  operating  rules. 

Timetable: 


Action 


FR  CMi 


NPRM  Comment  11/21/96 

Period  End 
Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

AddWonal  Information:  Project 
Number:  ANM-90-016R. 

ANALYSIS:  Regulatory  Evaluation, 
07/24/96,  61  FR  38552 

Agency  Contact  Jeff  Gardlin,  Aircraft 
Certification  Service,  Department  of 
Tramsportation,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW, 
Renton,  WA  98055-4056 
Phone:  425  227-2136 

RIN:  2120-AF77 

2141.  BIRD  STRIKE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  106(g);  49 
USC  40113;  49  USC  44701  to  44702; 
49  USC  44704 

CFR  Citation:  14  CFR  25 


Action 


Date 


FR  CHe 


None 

Abstract:  This  action  proposes  to 
develop  or  revise  requirements  for  the 
evaluation  of  transport  category 
airplane  structure  for  in-fli^t  collision 
with  a  bird,  including  the  size  of  the 
bird  and  the  location  of  the  impact  on 
the  airplane.  These  changes  are 
intended  to  harmonize  the  bird  strike 
requirements  of  the  FAR  and  the  Joint 
Aviation  Requirements. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-9T-762A.  This  is  an 
Aviation  Rulemaking  Advisory 
Committee  project. 

Agency  Contact:  Bill  Perrella, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW, 
Renton,  WA  98055-4056 
Phone:  425  227-2116 


2142.  i-SECURrrY  PROGRAMS  OF 
FOREIGN  AIR  CARRIERS  AND 
FOREIGN  OPERATORS  OF  U.S.- 
REGISTERED  AIR  CARRIERS 
ENGAGED  IN  COMMON  CARRIAGE 

Priority:  Other  Significant 

Legal  Auttwrlty:  49  USC  106(g);  49 
USC  40104  to  40105;  49  USC  40113; 
49  USC  40119;  49  USC  44701  to  44702 
49  USC  44712;  49  USC  44716  to  44717 
49  USC  44722;  49  USC  44901  to  44904 
49  USC  44906 

CFR  Citation:  14  CFR  129 

Legal  Deadline:  None 

At>stract:  As  an  action  intended  to 
implement  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996  (PL 
104-132,  4/14/96).  the  FAA  is 
proposing  to  amend  existing  airplane 
operator  security  rules  for  foreign  air 
carriers  and  foreign  operators  of  U.S. 
registered  aircraft.  The  proposed 
amendment  would  require  the 
Administrator  to  accept  a  foreign  air 
carrier's  program  only  if  the 
Administrator  finds  that  the  security 
program  provides  for  identical  security 
measures  to  those  provided  by  U.S.  air 
carriers  serving  the  same  airport  The 
proposed  rule  will  establish  the 
obligation  to  use  identical  security 
measures.  The  actual  measures  to  be 
used  will  be  identified  through  changes 
to  the  nonpublic  security  program  of 
the  foreign  air  carriers.  This  rule  is 
considered  significant  due  to 
substantial  public  interest  and  concern 
of  foreign  governments. 

Timetable: 


Action 


Date         FR  Cite 


11/23/98  63  FR  64764 
11/23«8  63  FR  64764 

03/22/99  64FR 13880 
03/23/99 

05/24/99 


NPRM 


07/24/96  61  FR  38552      RIN:  2120-AF80 


NPRM 
Notice  of  Put)lic 

Meeting 
Second  NPRM 
NPRM  Comment 

Period  End 
Second  NPRM 

Conrwnent  Period 

End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  Project 
Nvunber:  ACP-96-363R. 

Agency  Contact:  Moira  Lozada,  Civil 
Aviation  Security  Division,  Office  of 
Civil  Aviation  Security  Policy. 
Department  of  Transportation,  Federal 
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Long-Tenn  Actions 


Aviation  Administration,  800 


Independence  Avenue  SW, 
Washington,  DC  20591 


Department  of  Transportation  (DOT) 
Federal  Aviation  Administration  (FAA) 


2143.  LOW  FUEL  QUAMTUY 

ALERTING  SYSTEM 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  49  USC  106(g),  49 
use  40113:  49  USC  44701  to  44702; 
49  USC  44704 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

AiMtract:  This  action  would  have 
amended  the  airworthiness  standards 
for  transport  category  airplanes  to 
require  a  means  to  alert  the  flight  crew 
of  potentially  unsafe  low  fuel 
quantities.  There  have  been  several  fuel 
depletion  incidents  involving  loss  of 
power  or  thrust  on  all  engines  that 
could  have  resulted  in  forced  landings 
and  injury  or  loss  of  life.  Most  of  these 
incidents  resulted  from  improper  fuel 
management  techniques.  This  proposed 
amendment  would  have  required  new 
transport  category  airplane  designs  to 
incorporate  a  low  fuel  quantity  alert 
system  that  would  have  allowed  for 
correction  of  certain  fuel  management 
errors  or  provide  the  flight  crew  the 
opportunity  to  make  a  safe  landing 
prior  to  engine  fuel  starvation.  This 
proposed  rulemaking  is  being 
withdrawn  because  of  technology 
advances  and  future  harmonization 
efforts. 


Phone:  425  222-2112 
RIN:  2120-AB46 


2144.  AIRCRAFT  ENGINES:  FUEL  AND 

INDUCTION  SYSTEMS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  106(g):  49 
USC  40113:  49  USC  44701  to  44702; 
49  USC  44704 

CFR  Citation:  14  CFR  33 
Legal  Deadline:  None 
AlMtract:  This  action  would  have 
added  a  new  section  33.35(f)  to  the 
Federal  Aviation  Regulations  which 
would  incorporate  a  requirement  for 
the  fuel  mixture  and  throttle  controls 
to  automatically  move  to  a  position 
allowing  continued  safe  flight  if  either 
control  becomes  disconnected.  Based 
upon  comments  and  after  further 
analysis,  the  FAA  has  withdrawn  this 
rulemaking.  There  are  existing 
regidations  that  adequately  cover  the 
issues  contained  in  die  NPRM,  and 
Advisory  Circular  No.  20-143. 
Installation,  Inspection,  and 
Maintenance  of  Controls  for  General 
Aviation  Reciprocating  Aircraft 
Engines,  issued  on  June  6,  2000. 
provides  additional  guidance  on 
maintenance  procedures. 

Tiin«tal>le: 


Action  Date         FR  Cto 


NPRM 

NPRM  Comment 

PenodEnd 
Withdrawn 


05/12/87  52  FR  17890 
09m9m7 


08/22/02  67  FR  54380 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
25213.  Project  Number:  ANM-83-039R. 

ANALYSIS:  Regulatory  Evaluation, 
05/12/87.  52  FR  17890 

Agency  Contact  Neil  Schalekamp. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW,  Renton,  WA  98055-4056 


FR  CM* 


02/28/86  51  FR  7224 
04/29/86 

10/20/92  57  FR  47934 
02/17/93 


ANPRM 
ANPRM  Comment 

Penod  End 
NPRM 
NPRM  Comment 

PenodEnd 
WittHJrawn  05/02/02  67  FR  22019 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANE-85-002R.  Former  title: 
Engine  Fuel  and  Induction  Systems. 
ANALYSIS:  Regulatory  Evaluation. 
10/20/92,  57  FR  47934 

Agency  Contact:  Locke  Easton,  Engine 
and  Propeller  Standards  Staff,  Aircraft 


Phone:  202  267-3373 
RIN:  2120-AG13 


Completed  Actions 


Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  New  England  Region, 
12  New  England  Executive  Park, 
Burlington,  MA  01803 
Phone:  617  273-7088 

RIN:  2120-AB76 


2145.  INSTALLATION  OF 
CRASHWORTHY  FUSELAGE  FUEL 
TANKS  AND  FUEL  UNES 
Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701  to  44702; 
49  USC  44704 
CFR  Citation:  14  CFR  25 

Legal  Deedline:  NPRM,  Statutory, 
February  3,  1989. 

Abstract  This  preliminary  action  was 
initiated  to  determine  the  feasibility  of 
installing,  in  all  air  carrier  aircraft, 
crashworthy  fuselage  fuel  tanks  and 
fuselage  fuel  lines  which  are  rupture 
resistant  and  which  disconnect  and  seal 
in  the  event  of  an  accident.  This  notice 
solicited  public  participation  in 
identifying  and  selecting  a  regulatory 
course  of  action  by  inviting  interested 
persons  to  submit  specific  comments 
and  arguments  concerning  this 
proposed  regulatory  action.  Originally 
this  rulemaking  was  considered 
significant.  However,  because  there  is 
no  substantial  public  interest,  this 
rulemaking  is  no  longer  significant. 
This  rulemalcing  is  withdrawn  because 
of  technology  advancements. 

Timetable: 


Action 


FR  Cite 


05/02/89  54  FR  18824 
10/30/89 


ANPRM 
ANPRM  Comment 

PenodEnd 
Withdrawn  08/23A)2  67  FR  54591 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-89-005R. 

Agency  Contact:  Mike  Dostert, 
Transport  Airplane  Directorate,  Aircraft 


- 
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Completed  Actions 

Certification  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW,  Renton, 
WA  98055-4056 
Phone:  425  227-2132 

RIN:  2120-AC87 


2146.  AIRPLANE  ENGINE  COWLING 
RETENTION 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701  to  44702; 
49  USC  44704 

CFR  Citation:  14  CFR  25 

Legal  Deedline:  None 

AlMtract:  This  action  would  have 
amended  the  airworthiness  standards 
for  transport  category  airplanes  to 
require  improved  cowling  retention 
devices.  A  review  of  a  number  of 
inflight  incidents  where  engine 
cowlings  were  lost  revealed  that  the 
largest  single  cause  of  such  losses  was 
improper  latching  of  the  cowlings.  If 
adopted,  this  proposal  would  have 
provided  additional  design  standards  to 
detect  improperly  latched  cowlings  and 
ensure  the  integrity  of  the  latching 
system.  This  proposed  rule  is  being 
withdrawn  b^^ause  of  technology 
advances  and  future  harmonization 
efforts. 

Thnelable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Withdrawn 


09/19/89  54  FR  38610 
03/1 9f^ 

08/22/02  67  FR  54379 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entitles  Affseled:  No 

Government  Levels  Affected:  None 

Addltional  Information:  Project 
Number  ANM-87-004R. 

Agency  Contact:  Mike  McRae, 
Airframe  and  Propulsion  Branch, 
Aircraft  Certification  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW,  Renton,  WA  98055-4056 
Phone:  425  227-2133 

RIN:  2120-AD34 


2147.  -t-AIRCRAFT  GROUND  DEiaNG 
AND  ANTHaNG  PROGRAM 

Priority:  Other  Significant 

Legal  AutiK>rity:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  44711;  49  USC 
44713;  49  USC  44716  to  44717;  49  USC 
44722;  49  USC  44901;  49  USC  44903 
to  44904;  49  USC  44912;  49  USC  46105 

CFR  Citation:  14  CFR  121 

Legal  Deedline:  None 

Abstract:  This  action  establishes  a 
requirement  for  part  121  certificate 
holders  to  develop  an  FAA-approved 
ground  deicing/anti-icing  program  and 
to  comply  with  that  program  any  time 
conditions  are  such  diat  frost,  ice,  or 
snow  could  adhere  to  the  aircraft's 
wings,  control  surfaces,  or  propellers. 
This  action  is  necessary  because  several 
accidents  and  the  recent  International 
Conference  on  Airplane  Groimd 
Deicing  indicate  that,  under  present 
procedures,  the  pilot  in  command  may 
be  unable  to  effectively  determine 
whether  critical  airplane  components 
are  free  of  all  fit>8t,  ice,  or  snow  prior 
to  attempting  a  takeoff.  The  action 
provides  an  added  level  of  safety  to 
flight  operations  in  adverse  weather 
conditions  and  is  considered  significant 
because  of  its  safety  implications. 

Timetable: 


Action 


Dale         FR  CMs 


07/23/92  57  FR  32846 
08/07/92 

09/29/92  57  FR  44924 
11/01/92 

11/09/92  57FR53385 

11/09/92 
04/15/93 


08/27A)2  67  FR  54946 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

CooBction 
Fmal  Rule  Effective 
Interim  Fmal  Rule 

Comment  Period 

End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  AFS-92-280-R. 

A  proposed  advisory  circular  providing 
gwdance  on  the  program  elements  that 
should  be  included  in  an  air  cahier's 
approved  ground  deicing  and  anti-icing 
program  was  published  September  29, 


1992,  requesting  comments  (57  FR 
44944). 

Various  documents  of  this  proceeding 
were  erroneoiisly  published  under  R^ 
2120-AE51. 

ANALYSIS:  Regulatory  Evaluation, 
09/29/92.  57  FR  44924 

Agency  Contact:  James  Gardner,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-9579 

RIN:  2120-AE70 


2148.  FLIGHT  ATTENDANT  ENGLISH 
LANGUAGE  PROnaENCY 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40119;  49  USC  40120;  49  USC  44101; 
49  USC  44111;  49  USC  44701  to  44702; 
49  USC  44705;  49  USC  44709  to  44711; 
49  USC  44712;  49  USC  44713;  49  USC 
44715;  49  USC  44716  to  44717;  49  USC 
44722 

CFR  Citation:  14  CFR  91;  14  CFR  121; 
14  CFR  125;  14  CFR  135 

l.egal  Deedline:  None 

Abstract:  The  FAA  has  reviewed  the 
Aviation  Rulemaking  Advisory 
Committee  recommendation  to  proceed 
with  this  rulemaking.  The  FAA  has 
determined  that  it  would  be  most 
appropriate  to  address  the  flight 
attendant  English  language  issue  in  the 
overall  context  of  crew  training. 
Therefore,  because  the  FAA  will 
incorporate  the  flight  attendant  English 
language  issue  into  the  proposed 
revision  of  part  121  subpart  N  and  O 
notice  of  proposed  rulemaking,  this 
rulemaking  entry  is  withdrawn. 


Action 


FR  CM* 


ANPRM 
/WPRM  Comment 

PenodEnd 
Withdrawn 


04/18/94  59  FR  18456 
07/18/94 


05/02/02  67FR22020 

Regulatory  Flexibillty  Analysis 
Requlrsd:  No 

Smell  Entities  Affected:  No 

Government  Levels  Affadsd:  None 

Additional  Information:  Project 
Number  AFS-93-745A 

Agency  Contact:  Cindy  Nordlie,  Office 
of  Rulemaking.  Department  of 
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Transportation,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591 
Phone:  202  267-7627 

RIN:  2120-AE98 


2149.  -i-TRAINING  AND  CHECKING  IN 
GROUND  ICING  CONDfTIONS 

Priority:  Other  Significant 

Lagal  Authority:  49  USC  I06(g]:  49 
use  40113;  49  USC  44701  to  44702: 
49  USC  44705;  49  USC  44710  to  44711; 
49  USC  44712;  49  USC  44713;  49  USC 
44715:  49  USC  44716  to  44717;  49  USC 
44722 

CFR  Citation:  14  CFR  125;  14  CFR  135 
Legal  Deadlina:  None 

Abstract:  This  amendment  requires 
parts  125  and  135  certificate  holders  to 
provide  pilot  training  or  testing  in 
ground  deicing/anti-icing  procedures 
and  to  check  the  airplane  for 
contamination  by  frost,  ice,  or  snow 
during  ground  icing  conditions.  The 
proposal  is  intended  to  provide  an 
added  level  of  safety  to  flight 
operations  in  adverse  weather 
conditions  under  parts  125  and  135. 
This  rulemaking  is  significant  because 
it  affects  a  substantial  portion  of  the 
aviation  industry. 

TimataMa: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Interim  Fir^  Rule 
Advisory  Circular 

Published 
Interim  Final  Rule 

Effective 
Fmai  Acten  Effective 
Final  Action 


09C1/93  58  FR  49164 
10/06/93 

12/30/93  58  FR  69620 
12/30/93  58  FR  69631 

01/31/94  58  FR  69620 

01/31/94 

08/27/02  67  FR  54946 


2150.  LOS  ANGELES,  CA,  CLASS  B 
AIRSPACE 

Priority:  Substantive.  Nonsignificant 

Lagal  Auttiority:  49  USC  106(g);  49 
USC  40103;  49  USC  40113;  49  USC 
40120;  EO  10854 

CFR  Citation:  14  CFR  71 

Legal  Deadline:  None 

AI)Stract  This  final  rule  alters  the  Los 
Angeles,  CA.  Class  B  airspace  area. 
This  action  lowers  certain  ceilings 
while  raising  others  to  provide  more 
visual  flight  rules  altitudes  to 
circumnavigate  the  Los  Angeles  Class 
B  airspace  and  to  provide  for  better 
containment  of  arriving  turbojets.  This 
action  will  be  handled  as  a  routine 
airspace  action. 

Tlmatabla: 


Regulatory  FlaxMHty  Analysia 
Raqulrad:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Addttional  Information:  Project 
Number:  AFS-93-459R 

ANALYSIS:  Regulatory  Evaluation. 
12/30/93,  58  FR  69620 

Agency  Contact  lames  Gardner,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-9579 

RIN:  2120-AF09 


Action 

NPRtM 

NPRM  Comment 

Penod  End 
Final  Action 
Final  /Action  Effective 


FR  CHe 


11/22/94  59  FR  60244 
01/23/95 

12/19/96  61  FR  66902 
07/17/97 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AddMonal  Information:  Pro)ect 
Number:  ATP-94-035T 

RIN  2120-AF38  was  inadvertently  used 
when  this  rulemaking  was  published  in 
the  Federal  Register  on  November  22, 
1994.  The  correct  RIN  is  2120-AF16. 

RDM  2120-AA66  was  inadvertently  used 
when  the  final  rule  was  published  in 
the  Federal  Register  on  December  19, 
1996.  This  error  was  recently 
discovered  and  the  rulemaking  is  now 
completed. 

Agency  Contact:  William  C.  Nelson, 
Airspace  and  Obstruction  Evaluation 
Branch,  Air  Traffic  Rules  and 
Procedures  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591 
Phone:  202  267-9295 

RIN:  2120-AF16 


Completed  Actions 


2151.  REVISION  OF  BRAKING 
SYSTEMS  AIRWORTHINESS 
STANDARDS  TO  HARMONIZE  WITH 
EUROPEAN  AIRWORTHINESS 
STANDARDS  FOR  TRANSPORT 
CATEGORY  AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK)rity:  49  USC  106(g);  49 
USC  40113;  49  USC  44701;  49  USC 
44702;  49  USC  44704 

CFR  Citation:  14  CFR  25 

Legal  Deadline:  None 

Abstract:  This  action  revises  the 
airworthiness  standards  for  transport 
category  airplanes  to  harmonize  braking 
systems  design  and  test  requirements  in 
cooperation  with  the  Joint  Aviation 
Authorities  of  Europe,  Transport 
Canada,  and  the  U.S.  and  European 
aviation  industry  through  the  Aviation 
Rulemaking  Advisory  Committee. 

Timetable: 

FR  CHe 


08/10/99  64  FR  43570 
08/20/99  64FR45589 
11/08/99 

12/18/00  65  FR  79278 
02/16/01 


Action 

NPRM 
Correction 
NPRM  Comnrtent 

Period  End 
SNPRM 
SNPRM  Comment 

Period  End 
Final  Action  04/24/02  67  FR  20414 

Final  Action  Effective    05/24/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number:  ANM-98-302A. 

ANALYSIS:  Regxilatory  Evaluation, 
08/10/99,  64  FR  43570 

Agency  Contact:  Mahinder  K.  Wahi. 
Transport  Airplane  Directorate, 
Department  of  Transportation,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW..  Renton,  WA  98055 
Phone:  425  227-2142 

RIN:  2120-AG80 

2152.  NOISE  CERTIFICATION 
STANDARDS  FOR  SUBSONIC  JET 
AIRPLANES  AND  SUBSONIC 
TRANSPORT  CATEGORY  LARGE 
AIRPLANES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  4321;  49  USC 
106(g);  49  USC  40113;  49  USC  44701 
to  44702;  49  USC  44704;  49  USC  4^4715 
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Completed  ActkMis 


CFR  Citation:  14  CFR  36 

Legal  Deadline:  None 

Abstract:  This  action  makes  changes  to 
the  noise  certification  standards  for 
subsonic  jet  airplanes  and  subsonic 
transport  category  large  airplanes. 
These  changes  are  based  on  the  joint 
effort  of  the  FAA,  the  European  Joint 
Aviation  Authorities  (JAA),  and 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  to  harmonize  the 
U.S.  noise  certification  regulations  and 
the  Eiu-opean  Joint  Aviation 
Requirements  for  subsonic  jet  airplanes 
and  subsonic  transport  category  large 
airplanes.  These  changes  would 
provide  nearly  uniform  noise 
certifications  standards  for  airplanes 
certificated  in  the  U.S.  and  in  the  JAA 
countries.  The  harmonization  of  the 
noise  certification  standards  would 
simplify  airworthiness  approvals  for 
import  and  export  purposes. 


Action 


DBts 


FR  Cite 


07/11/00  65  FR  42796 
10/10/00 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  07/08/02  67  FR  451 94 

Final  Rule  Effective       08/07/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  AffectMl:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Skalecky, 
Office  of  Environment  and  Energy, 
Department  of  Transportation,  Federal 
Aviation  Administration 
Phone:  202  267-3699 

RIN:  2120-AH03 

2153.  ALCOHOL  AND  DRUG  MISUSE 
PREVENTION  PROGRAMS  FOR 
PERSONNEL  ENGAGED  IN  SPECIRED 
AVIATION  ACnVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44702;  49  USC 
44705;  49  USC  44709  to  44711;  49  USC 
44713;  49  USC  44716  to  44717;  49  USC 
44722;  49  USC  44901;  49  USC  44903 
to  44904;  49  USC  44912;  49  USC 
46105:  49  USC  46301 

CFR  Citation:  14  CFR  121 

Legal  Deadline:  None 

Abstract:  This  action  eliminates  the 
need  for  approval  by  FAA  of  antidrug 


program  and  alcohol  misuse  prevention 
program  plans  and  deletes  periodic 
drug  testing  requirement,  and  changes 
the  pre-employment  testing 
requirements  to  require  pre-hire  rather 
than  preemployment  drug  testing.  This 
action  will  also  make  other  minor  or 
terminological  changes  to  the 
regulations.  The  FAA  believes  that 
changing  or  eliminating  these 
requirements  would  not  compromise 
safety  and  would  lessen  a  burden  on 
the  regulated  public. 

Tlmatabla: 


Action 


FR  Citt 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Rule  Effective 
Final  Rule 
Final  Rule;  Technical 

Amendment 
Final  Rule  Effective 


04/30/01   66  FR  21492 
06/14/01 

08/01/01 

08/09/01   66  FR  41959 

11/19/01   66  FR  57865 

11/19/01 


Regulatory  Flexibility  Analysis 
Rsquired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Diane  Wood,  Acting 
Manager,  Drug  Abatement  Branch, 
Office  of  Aviation  Medicine, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  366-6710 

RIN:  2120-AH15 


2154.  AIRWORTHINESS  DIRECTIVES 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  44701 

CFR  Citation:  14  CFR  39 

Lagal  Deadline:  None 

Abstract:  This  final  rule  incorporates 
several  standard  provisions  previously 
included  in  most  airworthiness 
directive  into  the  Code  of  Federal 
Regulations.  The  FAA  will  no  longer 
include  these  provisions  in  individual 
airworthiness  directives.  This  will 
shorten  individual  airworthiness 
directives,  making  them  easier  for 
readers  to  use.  Also,  the  FAA  is 
proposing  this  regulation  in  plain 
language.  The  regulation  has  been 
reworded  and  reorganized  using  plain 
language  techniques. 


Timetable: 


Action 


FR  CM* 


Final  Rule 

Final  Rule  Effective 


07/22/02  67  FR  47998 
08/21/02 


Regulatory  Flexiblllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Donald  P.  Byrne, 
Assistant  Chief  Counsel,  Regulations 
Division,  Department  of  Transportation, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-3073 

RIN:  2120-AH17 


2155.  POWERED  UFT  OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  106(g);  49 
USC  40101;  49  USC  40102;  49  USC 
40103;  49  USC  40113;  49  USC  40120; 
49  USC  44106;  49  USC  44111;  49  USC 
44701;  49  USC  44702;  49  USC  44705; 
49  USC  44707;  49  USC  44709;  49  USC 
44711;  49  USC  44712;  49  USC  44713; 
49  USC  44715;  49  USC  44716;  49  USC 
44717;  49  USC  44722;  49  USC  44722; 
49  USC  44901;  49  USC  44903;  49  USC 
44904;  49  USC  46506  to  46507;  49  USC 
47122;  49  USC  47508;  49  USC  47528 
to  47531 

CFR  Citation:  14  CFR  l;  14  CFR  43; 
14  CFR  61;  14  CFR  91;  14  CFR  119; 
14  CFR  133;  14  CFR  135;  14  CFR  145 

Legal  Deadline:  None 

AtMtract:  The  FAA  was  proposing  to 
amend  its  regulations  to  cover 
powered-lift  aircraft,  a  new  category  of 
aircraft  that  can  perform  as  an  airplane 
and  a  helicopter.  This  action  was 
necessary  because,  as  a  new  category 
of  aircraft,  powered-lift  aircraft  cannot 
operate  under  the  regulations  that 
govern  airplanes  or  helicopters.  The 
intended  effect  of  this  action  was  to 
allow  the  operation  of  powered-lift 
aircraft  imder  FAA  regulations.  The 
FAA  is  reviewing  the  scope  and 
priority  of  this  rulemaking.  Therefore, 
this  action  is  withdrawn. 

TimataMa: 


Action 


FR  CMe 


Withdrawn  08/22/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
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Qovemment  Levels  Affected:  None 

Agency  Contact:  William  H.  Wallace. 
Flight  Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.  Washington,  DC  20591 
Phone:  202  267-3771 

RIN:  2120-AH20 


2156.  TFUNSinON  TO  AN  ALL  STAGE 
3  FLEET  OPEfUTING  IN  THE  48 
COt«TIGUOUS  UNITED  STATES  AND 
THE  DISTRICT  OF  COLUMBIA 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  46  USC  106(g).  49 
use  1155;  49  USC  40103;  49  USC 
40113;  49  USC  40120;  49  USC  44101; 
49  USC  44111;  49  USC  44701;  49  USC 
44709:  49  USC  44711;  49  USC  44712; 
49  USC  44715;  49  USC  44716;  49  USC 
44717;  49  USC  44722;  49  USC  46306: 
49  USC  46315;  49  USC  46316;  49  USC 
46504:  49  USC  46506;  49  USC  46507; 
49  USC  47122;  z49  USC  47508;  49  USC 
47528  to  487531 

CFR  Citation:  14  CFR  91 

Legal  Deadline:  None 

Abstract:  This  final  rule  removes 
outdated  language,  revises  several 
sections,  and  adds  one  new  section  to 
the  noise  operating  regulations.  Some 
revisions  are  a  result  of  recent  statutory 
changes  to  the  Airport  Noise  and 
Capacity  Act.  The  new  section  defines 
specific  filing  procedures  and  criteria 
for  special  fli^t  authorizations.  These 
revisions  will  make  the  noise  operating 
regulations  consistent  with  recent 
statutory  provisions. 


Action 


FR  cn» 


Final  Rule 

Final  Rule  Effective 


07/15/02  67  FR  46568 
07/15/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Project 
Number  AEE-00-159. 

Agency  Contact:  Laurie  Fisher,  PoUcy 
and  Regulatory  Division,  Office  of 
Environment  and  Energy.  Department 
of  Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington.  DC  20591 
Phone:  202  267-3561 

RIN:  2120-AH41 


2157.  ENDURING  FREEDOM  SPECIAL 

FEDERAL  AVUTION  REGULATION 

(SFAR) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  I354(a]:  49 
USC  1355;  49  USC  1421;  49  USC  1422; 
49  USC  1427 
CFR  Citation:  14  CFR  61;  14  CFR  63; 

14  CFR  65 

Legal  Deadline:  None 

AtMtract:  The  FAA  is  issuing  a  Special 
Federal  Aviation  Regulation  (SFAR) 
that  allows  Flight  Standards  District 
Offices  (FSDO)  to  accept  expired  flight 
instructor  certificates  and  inspection 
authorizations  for  renewals  from 
civilian  and  military  personnel  who 
serve  in  Operation  Enduring  Freedom. 
The  effect  of  this  action  is  to  give  these 
airmen  extra  time  to  meet  certain 
eligibility  requirements  in  the  current 
rules. 

Timetable: 


Action 


FR  CMe 


Final  Rule 

Final  Rule  Effective 


05/06A)2  67  FR  30524 
05/06/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  D.  Lynch.  Flight 
Standards  Service,  Department  of 

Transportation.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  IX:  20591 
Phone:  202  267-3844 

RIN:  2120-AH58 


2158.  •  REVISIONS  TO  DIGITAL 
FLIGHT  DATA  RECORDER 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  49  USC  106(g);  49 
USC  40105;  49  USC  40113;  49  USC 
44701  to  44702;  49  USC  44707;  49  USC 
44709:  49  USC  44711  to  44713;  49  USC 
44716  to  44717;  49  USC  44722;  49  USC 
44901:  49  USC  44903  to  44904:  49  USC 
44912;  49  USC  46105 

CFR  Citation:  14  CFR  121;  14  CFR  125 

Legal  Deadline:  None 

AlMtract:  This  action  amends  the 
digital  flight  data  recorder  (DFDR) 
regulations  by  expanding  the  recording 
ranges  of  two  data  parameters  for  all 
covered  airplanes.  This  amendment  is 
necessary  because  certain  airplanes  are 


Completed  Actions 


unable  to  record  the  two  flight 
parameters  within  the  regulation's 
resolution  criteria  without  undergoing 
unintended  and  expensive  retrofit.  The 
changes  to  the  rule  are  minor,  and  the 
affected  airplanes  already  record  flight 
data  at  a  level  considered  satisfactory 
for  accident  investigation  purposes. 

Timetable: 


Action 


FR  CM* 


Final  Rule  Effective 
Final  Rule 


08/20/02 

08/21/02  67  FR  54320 


Regulatory  FlexMlity  Analysis 
Required:  No 

Small  Entnies  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Forest  Rawls,  Office 
of  Rulemaking,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..,  Washington,  DC  20951 
Phone:  202  267-8033 

Gary  Davis.  Flight  Standards  Service, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591 
Phone:  202  267-8166 

RIN:  2120-AH81 

2159.  •  EQUIVALENT  SAFETY 
PROVISIONS  FOR  FUEL  TANK 
SYSTEM  FAULT  TOLERANCE 
EVALUATION  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  I06(g]:  49 
USC  40113;  49  USC  44701  to  44702; 
49  USC  44707;  49  USC  44709;  49  USC 
44711;  49  USC  44713;  49  USC  44715; 
49  USC  45303 

CFR  Citation:  14  CFR  21 

Legal  Deadline:  None 

Abstract:  This  action  adds  a  provision 
to  the  existing  requirements  for  fuel 
tank  system  fault  tolerance  evaluations 
to  allow  certificate  holders  to  use 
equivalent  safety  provisions  for 
demonstrating  compliance.  Current 
regulations  do  not  provide  such 
provisions.  This  final  rule  will  allow 
ciirrent  certificate  holders  to  use  the 
same  equivalent  safety  provisions 
already  available  to  applicants  for  new 
or  changed  type  design  approval. 

Timetable: 


Action 


FR  CHe 


Final  Rule  Effective       08/30/02 
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Completed  Actions 


Action 


FR  Cite 


09/1 0A)2  67  FR  57490 
10/10/02 


Final  Rule 

Final  Rule  Comment 
Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Conteet:  Mike  Dostert, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  Department  of 
Transportation,  Federal  Aviation 


Administration,  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW,  Renton, 
WA  98055-4056  « 

Phone:  425  227-2132 

RIN:  2120-AH85 


Department  of  Transportation  (DOT) 
Federal  Highway  Adminictration  (FHWA) 


Propoeed  Rule  Stage 


2160.  ADVANCED  CONSTRUCTION  OF 
FEDERAL  AID  PROJECTS 

Priority:  Substantive,  Nonsignificant 


Authority:  23  USC  lOl(a):  23 
USC  104  to  106:  23  USC  109;  23  USC 
110;  23  USC  113;  23  USC  115;  23  USC 
118;  23  USC  120(e);  23  USC  121(c);  23 
USC  125;  23  USC  134;  23  USC  315; 
23  USC  320 

CFR  Citation:  23  CFR  630;  23  CFR 
1.32;  49  CFR  1.48 

Legal  Deadline:  None 

Abstract:  The  FHWA  is  proposing  to 
revise  the  existing  regulations  that 
prescribe  policies  and  procedures  for 
advancing  the  construction  of  Federal- 
aid  highway  projects  without  obligating 
Federal  funds  apportioned  or  allocated 
to  the  States.  These  regulations  should 
be  revised  to  conform  to  changes  made 
to  title  23,  United  States  Code,  by 
technical  amendments  in  the 
Transportation  Equity  Act  of  the  21st 
Century  (TEA-21),  Pub.  L.  105-178,  and 
changes  made  by  the  National  Highway 
System  Designation  Act  of  1995  ^IHS), 
Pub.  L.  104-59. 


Action 


FRCita 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
NPRI)4 


07/19/95  60  FR  36891 
09/18/95 


12/001/02 


ReguMory  Flexibility  Analysis 
Required:  No 

Small  Entities  Aftoetsd:  No 

Government  Levels  Affected:  State 

Agency  Conteet:  Max  Inman,  0£Bce  of 
Budget  and  Finance,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-2853 

RIN:  2125-AD59 


2161.  WORK  ZONE  MOBILITY  AND 
SAFETY 

Priority:  Substantive.  Nonsignificant 

Legel  Authority:  23  USC  105:  23  USC 
106;  23  USC  109;  23  USC  110;  23  USC 
115;  23  USC  315;  23  USC  320;  PL  102- 
240.  sec  1051;  PL  104-59,  sec  358 

CFR  Citation:  23  CFR  636;  23  CFR 
1.32;  49  CFR  1.48;  23  CFR  630 

Legal  Deadline:  None 

Abstract:  The  FHWA  is  proposing  to 
amend  its  regulations  on  traffic  safety 
and  mobility  in  highway  and  street 
work  zones.  Section  1051  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  required 
the  Secretary  of  Transportation 
(Secretary)  to  develop  and  implement 
a  highway  work  zone  safety  program 
which  would  improve  work  zone  safety 
at  highway  construction  sites.  This 
provision  of  ISTEA  was  implemented 
through  non-regulatory  action. 

A  notice  published  in  the  Federal 
Register  on  October  24. 1995  (60  FR 
54562)  provided  an  outline  of  the  work 
zone  safety  initiative. 

The  current  proposed  regulatory  action 
will  further  enhance  the  woik  zone 
safety  initiative  by  expanding  its  focus 
to  include  both  safety  and  mobility. 
The  proposed  action  will  incorporate 
the  use  of  new  work  zone  techniques 
and  technologies,  update  current  policy 
and  regulation,  and  emphasize  issues 
affecting  the  safety  and  mobility  of 
highway  workers  and  highway  users. 


Action 


FR  CMe 


ANPRIM 
ANPRM  Comment 

Period  End 
r4otice  of  Pubic 

Meetings 
NPRM 


02/06/02  67FR5532 
06/06/02 

06/08/02  67FR51802 

06/00/03 


Small  Entities  Affected:  No 

Qovemment  Levels  Affected:  None 

Agsncy  Contact:  Scott  Battles,  Office 
of  Transportation  Operations, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-4372 

RIN:  2125-AE29 


2162.  -t^EDERAL  LANDS  HIGHWAY 
PROGRAM;  IIAf4AGEMENT  SYSTEMS 
PERTAINING  TO  THE  NATIONAL 
PARK  SERVICE,  INCLUDING  THE 
PARK  ROADS  AND  PARKWAYS 
PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  23  USC  134;  23  USC 
135:  23  USC  204;  23  USC  315;  PL  105- 
178 

CFR  Citation:  Not  Yet  Determined 

Legal  Deedline:  None 


Regulelory  FlextoiHty  Anelysls 
nequlied:  No 


t:  The  FHWA  was  delegated  the 
authority  to  serve  as  the  lead  agency 
to  develop  transportation  planning 
procedures  pertaining  to  the  National 
Park  Service,  the  Forest  Service,  the 
Fish  and  Wildlife  Service  and  the 
Bureau  of  Indian  Affairs  that  are 
consistent  with  the  metropolitan  and 
statewide  transportation  planning 
processes.  The  FHWA  and  the 
appropriate  Federal  land  management 
agencies  are  also  given  the  authority  to 
develop  safety,  bridge,  pavement,  and 
congestion  management  systems  for 
roads  funded  imder  the  Federal  lands 
highways  program  (FLHP).  The  roads 
funded  under  the  FLHP  include  paik 
roads  and  parkways,  forest  highways, 
refuge  roads  and  Indian  reservation 
roads. 

The  FHWA  sought  public  comment  on 
four  related  ANPRMs  that  wme 
published  on  September  1, 1999.  The 
comment  period  closed  on  November 
1,  1999.  Six  organizations  provided 
comments  on  the  ANPRM  pertaining  to 
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Proposed  Rule  Stage 


the  National  Park  Service  (NPS)  and  the 
park  roads  and  parkways  program.  The 
conunents  generally  supported  the 
development  of  a  separate  rule  for  each 
agency  including  one  for  the  NPS.  In 
an  NPRM.  the  FHWA  will  seek  public 
comment  on  a  proposed  rule  to 
implement  section  1115(d)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  implementing  safety, 
bridge,  pavement,  and  congestion 
management  systems  developed  by 
FHWAs  Federal  Lands  Highway 
program  office  in  consultation  with  the 
NPS.  The  NPRM  is  designated  as 
significant  under  E.O.  12866  and  the 
DOT  regulatory  policies  and  procedures 
because  of  the  high  level  of  interagency 
interest  in  the  notices  and  involved 
program.  The  transportation  planning 
procedures  will  be  addressed  in  a 
separate  NPRM. 

Timetable: 


ActkMi 


FR  CN* 


09/01/99  64  FR  47749 
11/01/99 

11AXV02 


ANPRM 
ANPRM  Comment 

Penod  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Butch  Wlaschin. 
Federal  Lands  Highway  Office, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW..  Washington,  DC  20590 
Phone:  202  366-9486 

RIN:  2125-AE52 

2163.  -i^EDERAL  LANDS  HIGHWAY 
PROGRAy;  MANAGEMENT  SYSTEMS 
PERTAINING  TO  THE  BUREAU  OF 
INDIAN  AFFAIRS,  INCLUDING  THE 
INDIAN  RESERVATIONS  ROAD 
PROGRAM 

Priority:  Other  Significant 

Legel  Authority:  23  USC  315:  PL  105- 
178;  23  USC  134:  23  USC  135;  23  USC 
204 

CFR  Citation:  Not  Yet  Determined 

Legal  Deedline:  None 

Abetrect:  The  FHWA  was  delegated  the 
authority  to  serve  as  the  lead  agency 
to  develop  transportation  planning 
procedures  pertaining  to  the  National 
Park  Service,  the  Forest  Service,  the 
Fish  and  Wildlife  Service  and  the 
Bureau  of  Indian  Affairs  that  are 


consistent  with  the  metropolitan  and 
statewide  transportation  planning 
processes.  The  FHWA  and  the 
appropriate  Federal  land  management 
agencies  are  also  given  the  authority  to 
develop  safety,  bridge,  pavement,  and 
congestion  management  systems  for 
roads  funded  under  the  Federal  lands 
highways  program  (FLHP).  The  roads 
funded  under  the  FLHP  include  park 
roads  and  parkways,  forest  highways, 
refuge  roads  and  Indian  reservation 
roads. 

The  FHWA  sought  public  comment  on 
four  related  ANPRMs  that  were 
published  on  September  1.  1999.  The 
comment  period  closed  on  November 
1,  1999.  Eight  organizations  provided 
comments  on  the  ANPRM  pertaining  to 
the  Bureau  of  Indian  Affairs  (BLA)  and 
the  Indian  reservation  roads  program. 
The  comments  generally  supported  the 
development  of  a  separate  rule  for  each 
agency  including  one  for  the  BIA.  In 
an  NPRM,  the  FHWA  will  seek  public 
comment  on  a  proposed  rule  to 
impleibent  section  1115(d}  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  for  the  proposed 
safety,  bridge,  pavement,  and 
congestion  management  systems 
developed  by  FHWA's  Federal  Lands 
Highway  program  office  in  consultation 
with  the  BIA.  The  NPRM  is  designated 
as  significant  under  E.O.  12866  and  the 
DOT  regulatory  policies  and  procedures 
because  of  the  high  level  of  interagency 
interest  in  the  notices  and  involved 
program.  The  transportation  planning 
procedures  will  be  addressed  in  a 
separate  NPRM. 

Timetable: 


Action 


FR  Gila 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


09/01/99  64  FR  47746 
11/01/99 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Butch  Wlaschin. 
Federal. Lands  Highway  Office, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-9486 

RIN:  2125-AE53 


2164.  ^FEDERAL  LANDS  HIGHWAY 
PROGRAM;  MANAGEMENT  SYSTEMS 
PERTAINING  TO  THE  RSH  AND 
WILDUFE  SERVICE,  INCLUDING  THE 
REFUGE  ROADS  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  23  USC  134;  23  USC 
135;  23  USC  204;  23  USC  315;  PL  105- 
178 

CFR  Citation:  Not  Yet  Determined 

Legal  Deedline:  None 

Abetract:  The  FHWA  was  delegated  the 
authority  to  serve  as  the  lead  agency 
to  develop  transportation  planning 
procedures  pertaining  to  the  National 
Park  Service,  the  Forest  Service,  the 
Fish  and  Wildlife  Service  and  the 
Bureau  of  Indian  Affairs  that  are 
consistent  with  the  metropolitan  and 
statewide  transportation  planning 
processes.  The  FHWA  and  the 
appropriate  Federal  Land  Management 
agencies  are  also  given  the  authority  to 
develop  safety,  bridge,  pavement,  and 
congestion  management  systems  for 
roads  funded  under  the  Federal  lands 
highways  program  (FLHP).  The  roads 
funded  under  the  FLHP  include  park 
roads  and  parkways,  forest  highways, 
refuge  roads  and  Indian  reservation 
roads. 

The  FHWA  sought  public  comment  on 
four  related  ANPRMs  that  were 
published  on  September  1,  1999.  The 
comment  period  closed  on  November 
1,  1999.  Six  organizations  provided 
comments  on  Ae  ANPRM  pertaining  to 
the  Fish  and  Wildhfe  Service  (FWS) 
and  the  refuge  roads  program.  The 
comments  generally  supported  the 
development  of  a  separate  rule  for  each 
agency  including  one  for  the  FWS.  In 
an  NPRM.  the  FHWA  will  seek  public 
comment  on  a  proposed  rule  to 
implement  section  1115(d)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  for  the  proposed 
safety,  bridge,  pavement  and  congestion 
management  systems  developed  by 
FHWA's  Federal  Lands  Highway 
program  office  in  consultation  with  the 
FWS.  The  NPRM  is  designated  as 
significant  under  E.O.  12866  and  the 
DOT  regulatory  policies  and  procedures 
because  of  the  high  level  of  interagency 
interest  in  the  notices  and  involved 
program.  The  transportation  planning 
procedures  will  be  addressed  in  a 
separate  NPRM. 
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Proposed  Rule  Stage 


Action 


Data 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


09/01/99  64  FR  47741 
11/01/99 


11/00/02 

Regulatory  Flexibility  Analyele 
Required:  No 

Small  Entitlee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Butch  Wlaschin. 
Federal  Lands  Highway  Office. 
Department  of  Transportation,  Federal 
liighway  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590 
Phone:  202  366-9486 

RIN:  2125-AE54 

2165.  -(FEDERAL  LANDS  HIGHWAY 
PROGRAM;  MANAGEMENT  SYSTEMS 
PERTAINING  TO  THE  FOREST 
SERVICE.  INCLUDING  THE  FOREST 
HIGHWAYS  PROGRAM 

Priority:  Other  Significant 

Legel  Authority:  23  USC  135;  23  USC 
.  204;  23  USC  315;  PL  105-178;  23  USC 
134 

CFR  Citation:  Not  Yet  Determined 

Legal  Deedline:  None 

Abetrect  The  FHWA  was  delegated  the 
authority  to  serve  as  the  lead  agency 
to  develop  transportation  planning 
procedures  pertaining  to  the  National 
Park  Service,  the  Forest  Service,  the 
Fish  and  Wildlife  Service  and  the 
Bureau  of  Indian  Affairs  that  are 
consistent  with  the  metropolitan  and 
statewide  transportation  planning 
processes.  The  FHWA  and  the 
appropriate  Federal  land  managment 
agencies  are  given  the  authority  to 
develop  safety,  bridge  pavement,  and 
congestion  management  systems  for 
roads  funded  imder  the  Federal  lands 
highways  program.  The  roads  funded 
imder  the  FLHP  include  park  roads  and 
parkways,  forest  highways,  refuge  roads 
and  Indian  reservation  roads. 

The  FHWA  sought  public  comment  on 
four  related  ANPRMs  that  were 
published  on  September  1,  1999.  The 
comment  period  closed  on  November 
1,  1999.  Seven  organizations  provided 
conunents  on  the  ANPRM  pertaining  to 
the  Forest  Service  (FS)  and  the  forest 
highway  program.  The  comments 
generally  supported  the  development  of 
a  separate  nile  for  each  agency 
including  one  for  the  FS.  In  an  NPRM. 


thb  FHWA  will  seek  public  comment 
on  a  proposed  rule  to  implement 
section  1115(d)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21]  for  the  proposed  safety,  bridge, 
pavement  and  congestion  management 
systems  developed  by  FHWA'?  Federal 
Lands  Highway  program  office  in 
consultation  with  the  FS.  The  NPRM 
is  designated  as  significant  under  E.O. 
12866  and  the  DOT  regulatory  policies 
and  procedures  because  of  the  high 
level  of  interagency  interest  in  the 
notices  and  involved  program.  The 
transportation  planning  procedures  will 
be  addressed  in  a  separate  NPRM. 

Timetable: 


Action 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


09/01/99  64  FR  47744 
11/01/99 


11/00/02 

Regulatory  Flexibility  Anelyeie 
Required:  No 

SnMli  EntMea  Affected:  No 

Goverrunent  Levela  Affected:  None 

Agency  Contect:  Butch  Wlaschin. 
Federal  Lands  Highway  Office, 
Department  of  Transportation.  Federal 
Highway  Administration.  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-9486 

RIN:  2125-AE55 

2166.  REVISION  OF  THE  MANUAL  ON 
UNIFORM  TRAFFIC  CONTROL 
DEVICES:  TRAFFIC  CONTROL 
DEVICES  ON  FEDERAL-AID  AND 
OTHER  STREETS  AND  HIGHWAYS; 
STANDARDS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorlty:  23  USC  lOl(a);  23 
USC  104:  23  USC  109(d);  23  USC 
114(a);  23  USC  217;  23  USC  315;  23 
USC  402(a) 

CFR  Citation:  23  CFR  1.32;  49  CFR 
1.48(b) 

Legal  Deedline:  None 

Abetrect:  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  part  655. 
subpart  F.  and  is  recognized  as  the 
national  standard  for  traffic  control 
devices  on  all  public  roads.  Due  to  the 
reorganization  of  the  FHWA  and  the 
deletion  of  23  CFR  1204.4  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  23  CFR  part 
655.603  is  outdated.  The  proposed 


amendments  included  herein  will  bring 
23  CFR  part  655  up  to  date. 

Timetable: 


Action 


FR  Cite 


NPRM  11/00/02 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitlee  Affected:  No 

Goyemment  Levele  Affected:  None 

Agency  Contact:  Ernest  D.L.  Huckaby, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-9064 

RIN:  2125-AE78 

2167.  ^-NATIONAL  BRIDGE 
INSPECTION  STANDARDS 

Priority:  Other  Significant 

Unfunded  Mandatee:  Undetermined 


Auttiorlty:  23  USC  109(a);  23 
USC  109(h);  23  USC  144;  23  USC  151; 
23  USC  315;  23  USC  319;  EO  11988; 

CFR  Citation:  23  CFR  650;  23  CFR 
1.32;  49  CFR  1.48(b) 

Legel  Deedline:  None 

Abetrect:  The  FHWA  solicited 
comments  on  whether  its  regulation  on 
National  Bridge  Inspection  Standards 
(NBIS)  should  be  revised  and  updated. 
The  FHWA  asked  in  an  ANPRM 
whether  there  is  a  nftd  to  update  the 
regulations  to  incorporate  current,  state 
of  the  art  bridge  inspection  practices 
which  public  authorities  may  be  using. 
A  public  authority  means  a  Federal. 
State,  county,  town,  or  township, 
Indian  tribe,  municipal  or  other  local 
government  or  instrumentality  with  the 
authority  to  finance,  build,  operate,  or 
maintain  toll  or  toll-free  facilities.  The 
primary  purpose  of  the  NBIS  is  to 
identify  bridges  that  need  work  to 
ensure  the  safety  of  the  traveling 
public.  The  NBIS  regulation  was  last 
updated  14  years  ago.  Based  on  the 
conunents  received  to  the  ANPRM.  the 
FHWA  plans  to  propose  to  revise  its 
regulation  on  the  NBIS. 

Timetable: 


Action 


Data         FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


09/26/01  66  FR  49154 
12/26/01 

02/00/03 


Reguletory  Flexibility  Analyele 
Required:  No 
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DOT-fHWA 


Government  Levels  Affected: 

Undeteimined 

Federalfsm:  Undetermined 

Agency  Contact:  Wade  F.  Casey. 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
Phone:  202  366-9487 

RIN:  2125-AE86 

2168.  DEBT  HNANCING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  122 

CFR  Citation:  23  CFR  140 

Legal  Deadline:  None 

Abstract:  In  this  action,  the  FHWA 
proposes  to  amend  its  regulation  on 
reimbursement  for  bond  issue  projects 
to  implement  the  changes  made  to  23 
USC  122  by  the  National  Highway 
System  Designation  Act  of  1995  (NHS) 
(Pub.  L.  104-59,  November  28,  1995, 
109  Stat.  568).  Section  311  of  the  NHS 
amended  23  USC  122  to  make  debt 
financing  costs  related  to  title  23 
projects  eligible  for  Federal 
reimbursement. 

TlmetatJle: 


2169.  -(-DESIGNATION  OF 
DROMEDARY-EQUIPPED  TRUCK 
TRACTOR-SEMITRAILERS  AS 
SPECIALIZED  EQUIPMENT 

Priority:  Other  Significant 

Legal  Autttorfty:  49  USC  31111(g) 

CFR  Citation:  23  CFR  658 

l.egal  Deadline:  None 

Abstract:  The  FHWA  is  requesting 
comments  on  this  proposal,  which 
would  designate  dromedary-equipped 
truck  tractor-semitrailers,  when  hauling 
munitions  for  the  Department  of 
Defense  (DOD),  as  specialized 
equipment.  No  State  would  be  able  to 
limit  this  combination  to  less  than  75 
feet. 

This  proposal  is  in  response  to  a 
petition  from  DOD  that  would  help 
expedite  the  hauling  of  munitions. 

Timetable: 


Action 


FR  on* 


Action 


Dale         FR  Cite 


NPRM  OIAXVOG 

Regulatory  Flexibility  Analysis 
Required:  No 
Government  Level!  Affected:  None 

Agency  Contact:  Dale  M.  Gray, 
Federal-Aid  Financial  Management 
Division,  Department  of  Transportation, 
Federal  Highway  Administration,  Room 
4313,  400  Seventh  Street,  SW.. 
Washington,  DC  20590 
Phone:  202  366-0978 

RIN:  2125-AE91 


NPRM  11/00A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Phillip  J.  Forjan, 
Transportation  Specialist,  Department 
of  Transportation,  Federal  Highway 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-6817 

RIN:  2125-AE94 

2170.  •  TRUCK  SIZE  AND  WEIGHT; 
NATIONAL  NETWORK;  VIRGINIA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  127;  23  USC 
315;  49  USC  31111;  49  USC  31112;  49 


Department  of  Transportation  (DOT) 
Federal  Highway  Administration  (FHWA) 


Proposed  Rule  Stage 


use  31114;  49  CFR  1.48(b)(19);  49  CFR 
1.48(c)(19) 

CFR  Citation:  23  CFR  658 

Legal  Deadline:  None 

Abstract:  The  FHWA  proposes  to 
modify  the  National  Network  (NN)  for 
commercial  motor  vehicles  by  adding 
119  route  segments  in  Virginia  in 
response  to  a  specific  request  ftt)m  the 
Conmionwealth  of  Virginia.  These 
proposed  additional  route  segments 
have  been  reviewed  by  State  and 
FHWA  offices  for  general  adherence  to 
the  criteria  for  the  NN  and  were  found 
to  provide  for  the  safe  operation  of 
larger  commercial  vehicles  and  for  the 
needs  of  interstate  commerce. 

Commercial  vehicles  with  the 
dimensions  authorized  by  the  Surface 
Transportation  Assistance  Act  of  1982 
must  be  allowed  to  operate  on  the  NN, 
which  includes  highways  located  in  all 
50  States,  the  District  of  Columbia,  and 
Puerto  Rico.  Specific  routes  on  the  NN 
include  the  Interstate  System  and  those 
listed  in  appendix  A  of  23  CFR  658. 

Timetable: 


Action 

NPRM 


Date 


FR  Cite 


12/0(V02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kathy  Busby, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-2976 

RIN:  2125-AE96 


Final  Rule  Stage 


2171.  FEDERAL-AID  HIGHWAY 
SYSTEMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  103(b);  23 
USC  103(c);  23  USC  315 

CFR  Citation:  23  CFR  470 

Legal  Deadline:  None 

Abstract:  This  regulatory  action 
amends  23  CFR  470  in  accordance  with 
legislation  enacted  in  1991,  1995.  and 


1998.  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  rescinded  the  Federal-aid 
Primary  and  Secondary  and  Urban 
Systems;  established  an  interim 
National  Highway  System  (NHS);  and 
defined  Federal-aid  highways.  The  NHS 
Designation  Act  of  1995  (NHS  Act) 
authorized  the  initial  National  Highway 
System  and  also  authorized  the 
Secretary  to  approve  modifications.  The 
Transportation  Equity  Act  for  the  21st 


Century  (TEA-21)  authorized  the  initial 
NHS  connectors  to  major  intermodal 
terminals  and  recodified  23  U.S.C.  103 
(Federal-aid  systems).  The  action  also 
consolidates  in  appendices  all 
nonregulatory  guidance  material  issued 
previously  by  the  FHWA  on  Federal- 
aid  highway  systems. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 


06/19/97  62  FR  33351 
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DOT— FHWA 


Rnal  Rule  Stage 


Action 


Dete 


FR  Cite        Action 


FR  Cite        Action 


PR  CMa 


Interim  Rnal  Rite 
Effective 

07/21/97, 

Interim  Final  Rule 
Comment  Period 

Final  Action 

12AXV02 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Roqulrsd:  No 

Small  Entttias  Affected:  No 

Qoverrmient  Levels  Affected:  None 

Addttlonal  Information:  The  FHWA 
issued  an  interim  final  rule  with  an 
opportunity  for  public  comment.  This 
rule  amends  regulations  that  the  States 
comply  with  as  part  of  the  Federal-aid 
highway  program.  The  FHWA  has 
worked  closely  with  the  States,  and  the 
States  have  operated  under  the  basic 
policies  covered  by  this  regulation  for 
many  years.  A  number  of  technical 
revisions  are  required  as  a  result  of  the 
TEA-21  recodification  of  23  U.S.C.  103, 
including  incorporation  of  the 
provisions  of  former  23  U.S.C.  139 
(Additions  to  Interstate  System). 

Agency  Contact:  Frank  Clark, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-5006 

RIN:  2125-AD74 


2172.  RAILROAD  HIGHWAY 
PROJECTS 

Priority:  Substantive,  Nonsignificant 

Lagei  AutlMrity:  23  USC  315;  23  USC 
109(e);  23  USC  120(c);  23  USC  130 

CFR  CNatlon:  23  CFR  140;  23  CFR  646 

i:  None 


10/27/97 


04AXV03 


Abstract:  The  FHWA  amends  its 
regulatipns  on  railroad  highway 
projects.  The  amendments  now  require 
railroads  to  submit  final  billings  within 
one  year  following  completion  of  work, 
delete  the  requirements  of  a  State's 
certification  that  work  was  completed, 
increase  the  ceiling  for  lump  sum 
agreements  bom  $25,000  to  $100,000 
and  incorporate  changes  brought  about 
by  ISTEA.  The  FHWA  believes  these 
changes  will  conform  railroad/highway 
regulations  to  more  recent  laws  or 
regulations,  and  provide  State  highway 
agencies  clarification  and  more 
flexibility  in  implementing  them. 

Timetable: 


Action 


FR  Cite 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Robert  Winans,  Office 
of  Highway  Safety  Information, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-4656 

RIN:  2125-AD86 

2173.  STANDARDS  FOR  DEDICATED 
SHORT-RANGE  COMMUNICATIONS 
(DSRC)  APPLICATIONS  FOR  USE  BY 
COMMERCIAL  VEHICLES  IN 
INTELLIGENT  TRANSPORTATION 
SYSTEMS  PROJECTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  307;  23  USC 
315;  23  USC  502  note;  PL  102-240,  sea 
6055(b);  PL  105-178,  sec.  5206(e) 

CFR  Citation:  23  CFR  1001;  49  CFR 
1.48 

Legal  Deedllne:  None 

Abstract:  The  FHWA  proposes  to 
amend  its  regulations  to  require  the  use 
of  Dedicated  Short-Range 
Communications  (DSRC)  Standards  for 
ITS  commercial  vehicle  projects  using 
Federal  funds.  DSRC  Systems  use 
microwave  commimications  over  very 
short  distances  to  allow  moving 
vehicles  to  commiuiicate  with  fixed 
roadside  locations.  In  commercial 
motor  vehicle  applications,  DSRC 
devices  can  transfer  information 
regarding  vehicle  safety,  performance, 
regulatory  compliance  and  credentials 
from  the  vehicle  to  inspection  stations. 

The  use  of  DSRC  standards  wotild 
promote  interoperability  among,  and 
enable  integration  of  ITS  systems  for. 
North  American  commercial  vehicle 
applications,  such  as  electronic 
clearance,  automated  weight  stations 
and  border  crossings.  Interoperability 
would  also  encourage  institutional 
integration  and  cooperation. 

Timetable: 


Action 


Dele         FR  Cite 


Interim  Fmal  Rule 


08/27/97  62  FR  45326 


NPfl»4 

NPRM  Comment 
Period  End 


12/30/99  64  FR  73674 
02/28/00 


Supplemental  NPRM    12/12/00  65  FR  77534 
Final  Action  01/00/03 

Regulatory  Flexiblilty  Analysis 
Requlrsd:  No 

Small  Enttties  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  William  S.  Jones,  ITS 
Joint  Program  Office,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-2128 

RIN:  2125-AE63 

2174.  -t-DESIGN-BUILD  COtTTRACTING 

Priority:  Other  Significant 

Legal  Auttwrtty:  PL  105-178,  sec 
1307(c);  23  USC  112 

CFR  Citation:  23  CFR  635 


Deedllne:  Final,  Sututory,  June 
9,  2001. 

Abstract:  The  FHWA  proposes  to 
revise  its  regulations  to  implement 
design-build  contracting  as  mandated 
by  section  1307(c)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  enacted  on  June  9,  1998.  TEA-21 
requires  the  Secretary  of  Transportation 
to  issue  regulations  to  allow  design- 
build  contracting  for  selected  projects. 
The  regulations  would  list  the  criteria 
and  procedures  that  will  be  used  by 
the  FHWA  in  improving  the  use  of 
design-build  contracting  by  State 
Transportation  Departments  (STDs). 
The  regulation  would  not  require  the 
use  of  design-build  contracting  but 
rather  would  allow  it  as  an  optional 
technique  in  addition  to  traditional 
contracting  methods. 

The  FHWA  is  soliciting  comments  on 
its  proposed  regulation  which  would 
establish  prescribed  policies  and 
procedures  for  utilizing  the  design- 
build  contracting  technique  for  Federal- 
aid  highway  projects.  This  action  is 
significant  because  of  the  substantial 
State  and  industry  interest  in  the 
design-build  contracting  technique. 

Tknelable: 


Action 


Dale         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10^19/01   66  FR  53288 
12/19/01 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 
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DOT— FHWA 


Government  Levels  Affected:  State 

AddHional  Information:  The  NPRM 
published  at  66  FR  53288  on  October 
19,  2001.  contained  an  incorrect  docket 
number.  The  correct  docket  number  for 
the  NPRM  is  FHWA-2000-7799.  A 
notice  of  correction  was  published  in 
the  Federal  Register  on  October  31, 
2001  (67  FR  54964). 

Agency  Contact:  Gerald  Yakowenko, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.  Washington,  DC  20590 
Phone:  202  366-1562 

RIN:  2125-AE79 

2175.  DISCRETIONARY  BRIDGE 
CANDIDATE  RATING  FACTOR 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  109(a):  23 

use  109(h);  23  USC  144;  23  USC  151; 

23  USC  315;  ... 

CFR  Citation:  23  CFR  650 

Legal  Deadline:  None 

AtMtract:  The  FHWA  proposes  to 
revise  its  regulation  on  the 
discretionary  bridge  program  rating 
factor  in  order  to  incorporate  several 
administrative  considerations  that  have 
proven  effective  in  the  project  selection 
process.  This  proposed  action  would 
amend  the  current  regulations 
according  to  a  provision  in  TEA-21 
which  requires  the  Secretary  of 
Transportation  to  publish  both  the 
statutory  and  regiUatory  criteria  that 
will  apply  to  the  discretionary  bridge 
program. 

These  proposed  changes  would  require 
that  the  candidate  projects  be  ready  to 
begin  construction  in  the  fiscal  year  in 
wfadch  funds  are  available  for 


obligation;  allow  leveraged  funds  bom 
local.  State,  county,  or  private  sources 
to  be  used  to  reduce  the  total  project 
cost  for  use  in  the  rating  factor  formula; 
disallow  any  discretionary  allocation  to 
a  State  that  has  transferred  Highway 
Bridge  Replacement  and  Rehabilitation 
Program  funds  to  other  categories  of 
Federal  funding  in  the  previous  year; 
and  change  the  definition  of  one  term 
in  the  rating  factor  formula. 

TImetabIa: 


Action 


FR  Cite 


01/22/02  67  FR  2837 
03/25/02 

11/00A)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  Ernst,  Office 
of  Bridge  Technology.  Department  of 
Transportation,  Federal  Highway 
Administration.  400  Seventh  Street, 
SW..  Washington.  DC  20590 
Phone:  202  366-4619 

RIN:  2125-AE88 

2176.  •  +STATEWIDE 

TRANSPORTATION  PLANNING; 

METROPOLITAN  TRANSPORTATION 

PLANNING 

Priority:  Other  Significant 

Legal  Authority:  23  USC  134;  23  USC 
135;  23  USC  315;  49  USC  5305  to  5306 

CFR  Citation:  23  CFR  450;  49  CFR 
1.48(b):  49  CFR  1.51 

Legal  Deadline:  None 

Abstract:  On  May  25.  2000.  the  FHWA 
and  the  FTA  jointly  published  an 
NPRM  on  statewide  and  metropolitan 


Hnal  Rule  Stage 


transportation  planning  (RIN  2125- 
AE62;  2132-AA66).  The  agencies  have 
carefully  considered  all  of  the  data, 
recommendations,  and  ongoing  issues 
with  respect  to  statewide  and 
metropolitan  transportation  planning. 
In  light  of  the  current  situation,  the    . 
agencies  are  proposing  to  amend  23 
CFR  450  to  include  provisions  related 
to  considtation  with  non-metropolitan, 
local  officials  and  further  refine 
processes  related  to  public 
involvement. 

The  purpose  of  this  proposal  is  to 
ensure  that  the  concerns  of  local  and 
rural  transportation  officials  are 
adequately  represented  in  Federal 
transportation  planning  activities.  This 
proposal  is  in  addition  to  the  section 
on  consultation  with  non-metropolitan 
local  officials  that  was  proposed  in  the 
NPRM  in  May  2000. 

Timetable: 


Action 


Date 


FR  Gil* 


Supplemental  NPRM  06/19/02  67  FR  41648 

Comment  Period  08/15/02  67  FR  53326 

Extended 

Comment  Period  End  09/19/02 

Final  Rule  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  lill  Hochman,       ^ 
Director,  Office  of  Intermodal  and 
Statewide  Programs.  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-0233 

Relatsd  RIN:  Related  To  2132-AA75 

RIN:  2125-AE95 


Departntent  of  Transportation  (DOT) 
Federal  Highway  Administration  (FHWA) 


Long-Term  Actions 


2177.  INDIAN  RESERVATION  ROAD 
BRIDGE  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Authority:  23  USC  120(j)  and  (k); 


23  USC  202;  23  USC  315;  PL  105-178, 
sec  1115;  49  CFR  1.48 

CFR  Citation:  23  CFR  661 

Legal  Deadllna:  None 

Abstract:  Section  1115  of  the 
Transportation  Equity  Act  for  the  21st 
Century  establishes  a  nationwide 


priority  program  for  improving 
deficient  Indian  reservation  road  (IRR) 
bridges  and  reserves  $13  million  of  IRR 
funds  per  year  to  replace  and 
rehabilitate  bridges  that  are  in  poor 
condition.  The  FHWA,  Federal  Lands 
Highway  Office  (FLH),  and  the  Bureau 
of  Indian  A^irs,  Division  of 
Transportation  (BIADOT),  intend  to 
implement  the  IRR  bridge  program 
(IRRBP)  to  promptly  address  the 
deficient  IRR  bridges.  Toward  that  end, 
the  FLH  and  the  BIADOT,  in 


consultation  with  Indian  tribal 
governments,  have  developed  project 
selection/fund  allocation  procedures  for 
uniform  application  of  the  legislation. 
The  FHWA  is  announcing  the  project 
selection/fund  allocation  procedures  for 
the  IRRBP. 

Timatabia: 


Action 


FR  Cite 


Interim  Final  Rule 


07/19/99  64  FR  38565 
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DOT— FHWA 


Long-Term  Actions 


Action 


FR  Cite        Action 


FR  Cite 


Interim  Final  Rule 

Eftective 
Fmal  Action 


07/19/99 


12A)a/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltias  Affected:  No 

Government  Lavala  Affected:  None 

Additional  Information:  Public 
comment  was  solicited  in  a  February 
12,  1999,  Federal  Register  notice  (64  FR 
7229).  These  comments  will  be 
addressed  in  the  final  rule. 

Agency  Contact:  Wade  F.  Casey. 
Department  of  Transportation.  Federal 
Highway  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
Phone:  202  366-9487 

RIN:  2125-AE57 

2178.  REVISIONS  TO  HIGHWAY 
BRIDGE  REPLACEMENT  AND 
REHABILITATION  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  97-424,  sec  161; 
23  USC  109(a);  23  USC  144(g):  PL  105- 
178,  sec  1101(a)(3);  23  USC  109(h):  23 
USC  144;  23  USC  151;  23  USC  315; 
23  USC  319;  33  USC  401;  33  USC  409 
et  seq;  33  USC  511  et  seq;  PL  97-134, 
sec  4(b);  PL  105-206;  ... 

CFR  Citation:  23  CFR  650;  23  CFR 
1.32;  49  CFR  1.48(b) 

Legal  Deadline:  None 

Abstract:  The  FHWA  is  seeking 
comments  regarding  improvements  that 
can  be  made  to  its  regulation  outlining 
the  highway  bridge  replacement  and 
rehabilitation  program.  In  addition,  the 
FHWA  is  considering  the  inclusion 
and/or  modification  of  existing  policies 
so  that  they  provide  the  flexibility 
necessary  for  the  State  and  local 
governments  to  better  manage  their 
bridge  assets.  Currently ,the  FHWA  is 
reviewing  the  comments  we  received  in 
response  to  the  advanced  notice  of 
proposed  rulemaking  to  determine  what 
action  to  take  next. 

The  FHWA  is  also  considering 
proposed  revisions  to  the  discretionary 
bridge  program  rating  factor,  which  will 
be  addressed  in  a  separate  rulemaking 
action. 

TImalabIa: 


ANPRM  Comment        12/26/01 

Period  End 
Next  AtiHton  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govamment  Levels  Affected:  None 

Agency  Contact  Raymond  McCormick, 
Director,  Office  of  Bridge  Technology, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
Phone:  202  366-4675 

RIN:  2125-AE75 


2179.  COMMERCIAL  VEHICLE  WIDTH 
EXCLUSIVE  DEVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  31111;  49 
USC  31113 

CFR  Citation:  23  CFR  658 

Legal  Deadline:  None 

Abstract:  This  action  responds  to  two 
unique  requests  with  respect  to  the 
exclusion  of  certain  devices  from 
established  truck  length  and  width 
requirements. 

Proposed  is  an  increase  from  3  to  4 
inches  of  the  distance  from  the  side  of 
a  commercial  vehicle  within  which 
non-cargo  carrying  devices  are 
excluded  bom  vehicle  width 
measurement. 

In  a  separate  matter,  the  Senate 
Committee  on  Appropriations  has 
requested  the  FHWA  consider  a  special 
allowance,  within  reasonable  safety 
limitations,  concerning  the  commercial 
movement  of  recreational  vehicles 
(RVs)  with  incidental  appurtenances, 
such  as  retractable  awnings,  that  extend 
beyond  current  Federal  width 
limitations.  A  number  of  States  have 
enacted  laws  that  allow  incidental 
appurtenances  on  noncommercial  RVs 
to  exceed  State  width  limitations. 

The  FHWA  proposes  to  make  these  two 
changes  to  its  regulation  governing 
truck  length  and  width  exclusive 
devices. 

Timetable: 


Action 


Data  FR  CHe 


Action 


FR  Cite 


ANPRM 


09/26/01  66  FR  49152 


NPRM  07/29/02 

NPRM  Comment  09/27/02 

Period  End 
Next  /Action  Undetennined 


67  FR  48994 


Regulatory  Flexibility  Analyais 
Requliad:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Robert  E.L.  Davis, 
Department  of  Transportation.  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-2997 

RIN:  2125-AE90 

2180.  MANUAL  ON  UNIFORM  TRAFHC 
CONTROL  DEVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  109(d);  23 
USC  315;  23  USC  402(a) 

CFR  Citation:  23  CFR  655,  subpart  F 

Legal  Deadline:  None 

Abstract:  The  Manual  on  Uniform 
Traffic  Control  Devices  contains  the 
Standards,  Guidance,  and  Options  for 
installing  all  traffic  control  devices 
(signs,  traffic  signals,  and  pavement 
markings)  on  the  nation's  roadways 
opened  to  public  travel.  By  following 
the  manual  drivers,  pedestrians,  and 
bicyclists  encounter  the  same  uniform 
signs,  traffic  signals,  and  pavement 
markings,  used  in  identical  ways,  along 
their  trip.  As  a  result  of  changes  in 
technology,  materials,  and  management 
strategies,  the  devices  in  the  manual 
and  their  uses  need  to  be  updated  and 
amended  on  an  annual  basis. 

This  proposed  amendment  is  in  ' 
keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d),  315,  and  402(a)  to 
promulgate  imiform  guidelines  to 
promote  the  safe  and  efficient  use  of 
highways. 

TImalabIa: 


Action 


Date         FR  Cite 


Notice  of  Proposed       05/21/02  67FR35850 

Amendments 
Comment  Period  End    08/19/02 
Next  Action  Undetemnined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ernest  D.L.  Huckaby. 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-9064 

RIN:  2125-AE93 
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Department  of  Transportation  (DOT) 
Federal  Highway  Adminietration  (FHWA) 


2181.  CERTIFICATION  OF  SIZE  AND 
WEIGHT  ENFORCEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  23  USC  127;  23  USC 

141;  23  USC  315 

CFR  Citation:  23  CFR  657 

Legal  Deadline:  None 

Atwtract:  The  FHWA  tenninates  this 
rulemaking  action.  The  agency 
originally  initiated  this  action  to 
consider  revising  the  criteria  for 
determining  State  compliance  with  the 
existing  Federal  requirement  for  an 
annual  certification  of  State  size  and 
weight  enforcement.  Recently,  however, 
the  National  Research  Council  of  the 
Transportation  Research  Board  issued  a 
congressionally  mandated  report  that, 
among  other  things,  recommended 
additional  study  be  undertaken  of  ways 
to  improve  enforcement  of  truck  weight 
laws. 

The  recommendations  of  the  TRB 
report  provide  a  basis  for  a  broader 
review  of  the  Federal  and  State  truck 
size  and  weight  programs.  In  light  of 
this  situation,  we  have  withdrawn  this 
rulemaking  action. 

Timetable: 


CFR  Citation:  23  CFR  172:  49  CFR 

1.48(b) 

Legal  Deediine:  None 

AlMtrect:  This  action  amends 
procurement  procedures  on 
administration  of  engineering  and 
design  related  services  contracts  to 
reflect  the  changes  made  by  section  307 
of  Public  Law  104-59,  National 
Highway  System  Designation  Act  and 
section  1205  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Public  Law  105-178,  June  9,  1998. 

Timetable:  

Action 


Action 


FR  Cit* 


12/16/93  58  FR  65830 
03/15/94  59  FR  11956 


ANPRM 
/KNPRM  Comment 

Period  Extended  to 

05/18/94 
ANPRM  Comment        03/16/94 

Period  End 
Supplemental  ANPRM  09/28/00  65  FR  58233 
Supplemental  ANPRM  12/27/00 

Comment  Period 

End 
Withdrawn  07/26/02  67  FR  48821 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  E.L.  Davis. 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-2997 

RIN:  2125-AC60 


2182.  ADMINISTRATION  OF 
ENGINEERING  AND  DESIGN- 
RELATED  SERVICES  CONTRACTS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  23  USC  112(b):  23 
USC  114(a);  23  USC  302:  23  USC  315: 
23  USC  402:  41  USC  253:  41  USC  259 


FR  CMi 


07/18/00  65  FR  44486 
09/1 8AX) 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  06/12/02  67  FR  40149 

Final  Action  Effective    07/1 2J02 

Regulatory  Flexibillty  Analysis 
Required:  No 

Smell  Entities  Affected:  No 
Government  Levels  Affected:  State 

Agency  Contact:  Cary  E.  Moss, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-4654 

RIN:  2125-AE45 

2183.  -t-STATEWIDE  AND 
METROPOLITAN  PLANNING 

Priority:  Other  Significant 

Legal  Authority:  23  USC  104(f);  23  USC 
134:  23  USC  135;  23  USC  217;  23  USC 
315;  42  USC  7410  et  seq;  49  USC  5305 
to  5309 

CFR  Citation:  23  CFR  450;  49  CFR  613; 
49  CFR  1.48(b):  49  CFR  1.51 

i.egal  Deadline:  None 

Abstract:  FHWA  and  FTA  partially 
withdraw  the  proposed  rulemaking  in 
which  the  agencies  proposed  to  amend 
the  requirements  on  Statewide  and 
metropolitan  planning.  This  partial 
withdrawal  is  based  on  the  level  of 
critical  comment  received,  the 
development  of  alternate  means  for 
implementing  the  topics  addressed  in 
the  NPRM  and  the  pendency  of 
reauthorization  of  the  surface 
transportation  program.  The  agencies 
withdraw  this  proposed  rulemaking 
except  for  those  sections  that  relate  to 
"consultation  with  nonmetropolitan 
local  officials."  which  is  addressed  in 
the  SNPRM  published  on  June  19, 
2002,  at  67  FR  41648.  '      ' 


Completed  Actions 


Timetable: 


Action 


FR  CIto 


05/25/00  65  FR  33958 
07/07/00  65  FR  41891 

09/23/00 

09/20/02  67  FR  59219 
09/20/02 


NPRM 

NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Partial  Wittidrawal 
Partial  Wittxlrawal 

Effective 

Reguletory  Flexibillty  Analysis 

Required:  No 

Small  Entities  Aftacted:  Governmental 

Jurisdictions 

Government  Levels  Affected:  State 

Agency  Contact:  Sheldon  M.  Edner, 

Team  Leader,  Department  of 

Transportation,  Federal  Highway 

Administration,  Room  3232,  400 

Seventh  Street  SW,  Washington,  DC 

20590 

Phone:  202  366-4066 

Email:  sheldon.edner@fhwa.dot.gov 

Charles  Goodman,  Division  Chief, 
Department  of  Transportation,  Federal 
Transit  Administration,  Room  9413, 
400  Seventh  Street  SW..  Washington, 
DC  20590 
Phone:  202  366-1924 

RIN:  2125-AE62 

2184.  -^NEPA  AND  RELATED 
PROCEDURES  FOR 
TRANSPORTATION 
DECISIONMAKING;  PROTECTION  OF 
PUBLIC  PARKS,  WILDUFE  AND 
WATERFOWL  REFUGES,  AND 
HISTORK;  SITES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  4321  et  seq; 
49  USC  303;  23  USC  109;  23  USC  128; 
23  USC  134:  23  USC  138;  23  USC  315; 

CFR  Citation:  23  CFR  530;  23  CFR  540 

Legal  Deadline:  None 

Abstract:  The  agencies  withdraw  this 
proposed  rulemaking  proceeding  that 
proposed  to  update  and  revise  our 
National  Environmental  Policy  Act 
(NEPA)  implementation  regulation  for 
projects  funded  or  approved  by  FHWA 
or  FTA.  The  agencies  intended  to 
modify  the  regulation  to  reflect 
experience  gained  in  administering 
these  requirements  and  substantial 
changes  in  legislation  that  occurred 
since  the  regulations  were  issued  in 
1987.  The  agencies  have  determined 
that  the  proposed  changes  generated 


DOT— FHWA 


Completed  Actions 


such  a  diversity  and  disparity  of 
comments  that  substantial  further  work 
is  necessary  to  develop  new  proposals 
and  accommodate  these  comments. 

Timetable: 


Action 


FR  Cit* 


05/25/00  65FR33960 
07/07AX)  65  FR  41892 

09/23/00 

09/20/02  67  FR  59225 


NPRM 

NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Withdrawn 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Fred  Skaer,  Office  of 
Environment  and  Planning,  Department 
of  Transportation,  Federal  Highway 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-2058 

RIN:  2125-AE64 


2185.  TRAFFK;  CONTROL  DEVTCES 

on  federal-aid  and  other 
streets  and  hkshways;  color 
specifk;atk)ns  for 
retroreflecnve  sksn  and 

pavement  MARKING  MATERIALS 

Priority:  Substantive.  Nonsignificant 

Legel  Authority:  23  USC  109(d):  23 
USC  114(a):  23  USC  315;  23  USC  402(a) 

CFR  Citation:  23  CFR  655 

Legal  Deadline:  None 

AlMtrect  The  FHWA  revises  its  color 
specifications  for  retroreflective  sign 
materials.  This  revision  includes 
daytime  and  nighttime  specification  for 
both  assigned  and  imassigned  colors 
found  in  the  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD).  Color 
specffications  for  fluorescent  colors  and 
pavement  marking  material  also  would 
be  included. 


FR  CM0 


12/21/99  64  FR  71354 
06/23/00 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action  07/31/02  67  FR  49569 

Fmal  Action  Effective    08/30/02 

Reguletory  Flexibility  Analysis 
Required:  No 

Smell  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ernest  D.L.  Huckaby, 
Department  of  Transportation,  Feder^ 


Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-9064 

RIN:  2125-AE67 


2186.  +IUILROAD-HKSHWAY 
CROSSING  PROJECTS 

Priority:  Other  Significant 

Legel  Authority:  PL  91-458 

Cf=R  Citation:  23  CFR  646 

Legel  Deadline:  None 

Abstract.  In  response  to  a  recent 
Supreme  Court  decision,  the  FHWA 
was  contemplating  amending  its 
regulations  on  railroad-highway 
crossing  projects  to  clarify  that 
installation  projects  for  passive  crossing 
control  devices,  done  solely  to  meet  the 
minimum  crossing  signing 
requirements,  do  not  preempt  or 
displace  State  laws  concerning 
adequacy.  The  FHWA  is  terminating 
this  rulemaking  action  because  the 
agency  has  decided  to  address  the 
issues  raised  by  the  Supreme  Court 
decision  administratively. 


Action 


DM*  FR  Cite 


Withdrawn 


07/26/02 


Regulatory  Flexibillty  Anelysis 
Required:  No 

Smell  Entities  Affected:  No 

Government  Levels  Affected:  State 


This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contaefc  Rudolph  M.  Umbs, 
Office  of  Highway  Safety,  Department 
of  Transportation,  Federal  Highway 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-2177 

RIN:  212&-AE81 


2187.  NATKNIAL  STANDARDS  FOR 
TRAFFIC  CONTROL  DEVICES: 
MANUAL  ON  UMFORM  TRAFFIC 
CONTROL  DEVKES;  ACCESSIBLE 
PEDESTRIAN  SIGIilALS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  23  USC  lOl(a):  23 
USC  104;  23  USC  109(d):  23  USC 
114(a);  23  USC  217;  23  USC  315;  23 
USC  402(a); ... 

CFR  Citation:  23  CFR  655 

None 


Abstract:  The  FHWA,  in  response  to 
comment,  amends  the  2000  Millennium 
Edition  of  the  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD)  that 
became  efiective  on  January  17,  2001. 
Section  4E.06  of  the  MUTCD  relates  to 
accessible  pedestrian  signals.  Upon 
publication  of  the  Millennium  Edition, 
the  FHWA  was  advised  that  the 
support  and  guidance  statements 
relative  to  evaluation  of  signalized 
intM^ections  to  accommodate  persons 
with  visual  disabilities  did  not 
adequately  address  the  needs  of  such 
persons.  Accordingly,  the  FHWA 
revises  these  support  and  guidance 
statements. 

The  FHWA  issued  an  interim  final  rule 
to  provide  an  opportunity  for  the 
public  to  review  and  make  comments 
on  the  necessary  changes  to  the 
pertinent  electronic  files  on  the 
FHWA's  MUTCD  internet  site 
(http://mutcd.fhwa.dot.gov)  to  comply 
vtrith  section  508  of  the  Rehabilitation 
Act  of  1973.  There  were  no  conmients 
to  the  interim  final  rule,  therefore  the 
FHWA  adopted  it  as  a  final  rule. 

Timetalile: 


Action 


Oala         FR  OH* 


Notice  of  Proposed       0S/17A)1  66  FR  27480 

AmerKlments 
Comment  Period  End    06/18/01 
Interim  Final  Rule  02/15/02  67  FR  7073 

Interim  Final  Rule  O3/18/0C2 

Effective 
Interim  Fmal  Rule         04/18/02 

Comment  Period 

End 
Final  Rule  07/30/02  67  FR  49235 

Final  Rule  Effective       08i/29/02 

Regulatory  Flexibility  Anelysis 
Required:  No 

Government  Levels  Affsded:  None 

Agency  Contact:  Ernest  D.L.  Huckaby, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-9064 

RIN:  2125-AE83 

2188.  PLANMNG  AND  RESEARCH 
PROGRAM  AOMIMSTRATHM 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  23  USC  104(f);  23  USC 
103(c);  23  USC  115;  23  USC  120;  23 
USC  133(b);  23  USC  134(b);  23  USC 
303(g);  23  USC  315;  23  USC  505 

CFR  Citation:  49  CFR  1.48(b) 

i:  None 
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DOT— FHWA 


Alwtract:  The  FHWA  updates  its 
regulation  for  administration  of 
planning  and  research  funds  provided 
to  State  DOTs  under  the  provisions  of 
title  23,  United  States  Code.  The 
revisions  are  necessary  to  reflect 
current  legislation  and  OMB  grant 
administration  circulars. 

Timetable: 


Action 


FR  Cit* 


11/27/01  66  FR  59188 
01/28A)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  07/18«)2  67  FR  47268 

Final  Action  Effective     08/1 9A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tony  Solury,  Program 
Coordinator,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-5003 

RiN:  2125-AE84 


2189.  UkNDSCAPE  AND  ROADSIDE 

DEVELOPMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  13148;  EO  13112 

CFR  Citation:  23  CFR  752 

Legal  Deadline:  None 

Abstract:  In  this  action,  the  FHWA 
planned  to  propose  a  change  to  the 
current  regulation  at  23  CFR  752.4,  to 
clarify  and  reflect  FHWA  policy  change 
for  the  improvement  of  landscaping 
best  management  practices.  At  the 


Completed  Actions 


present  time,  however,  the  FHWA  is 
terminating  this  action  in  light  of  the 
imminent  reauthorization  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21). 

Additionally,  the  FHWA  feels  that  any 
necessary  changes  to  this  program 
could  be  accomplished  through 
administrative  means  such  as  technical 
assistance,  training,  developing  and 
promoting  case  studies.  This  in  no  way 
precludes  the  FHWA  from  pursuing  a 
rulemaking  action  on  this  subject  in  the 
future. 


Timetable: 


Action 


FR  Git* 


Action  Temiinated        06/25/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 
Agency  Contact:  Bonnie  Harper-Lore. 
Landscape  Archite<:t,  Department  of 
Transportation,  Federal  Highway 
Administration,  Galtier  Plaza,  Box  75, 
175  E.  Fifth  Street.  Suite  500.  St.  Paul. 
MN  55101-2904 
Phone:  651  291-6104 

RIN:  2125-AE85 

2190.  METROPOLITAN 

TRANSPORTATION  PLANNING  AND 

PROGRAIMMING 

Priority:  Substantive.  Nonsignificant 

Legal  Auttrartty:  23  USC  134 

CFR  Citation:  23  CFR  450.322 

Legal  Deadline:  None 

AtMtract:  The  FHWA  is  considering 
amending  its  regulation  on  Planning 
and  Assistance  Standards,  specifically 


Department  of  Transportation  (DOT) 

Federal  Motor  Carrier  Safety  Administration  (FMCSA) 


2191.  SECURITY  REQUIREMENTS 
FOR  MOTOR  CARRIERS 
TRANSPORTING  HAZARDOUS 
MATERIALS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  49  USC  322;  49  USC 
5112  and  5125;  49  USC  31136  and 
31502;  49  CFR  1.73 

CFR  Citation: -49  CFR  397 


the  metropolitan  transportation 
planning  process,  to  provide  New  York 
City  Metropolitan  Area  additional  time 
to  review  and  update  its  transportation 
plan  in  light  of  the  terrorist  attacks  that 
occurred  on  September  11,  2001.  The 
Metropolitan  Planning  Organization 
(MPO)  for  the  New  York  City  area  is 
the  New  York  Metropolitan  Council 
(NYMTC).  NYMTC  occupied  office 
space  in  the  World  Trade  Towers  in 
New  York  City.  Because  NYMTC's 
offices  and  files  were  destroyed  on 
September  11,  2001,  it  will  be 
impossible  for  NYMTC  to  review  and 
update  its  transportation  plan  by  2002 
as  required  by  23  CFR  450.322(2). 
Accordingly,  the  FHWA  is  considering 
proposing  to  provide  NYMTC  an 
additional  three  years  to  review  and 
update  its  transportation  plan. 

Timetable: 


Action 


FR  Cite 


Final  Rule  10/07A)2  67  FR  62370 

Final  Rule  Effective       1 0/07/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Sheldon  M.  Edner, 

Team  Leader,  Department  of 

Transportation,  Federal  Highway 

Administration.  Room  3232.  400 

Seventh  Street  SW.  Washington.  DC 

20590 

Phone:  202  366-4066 

Email:  sheldon.edner^fhwa.dot.gov 

RIN:  2125-AE92 


Prerule  Stage 


i.egai  Deadline:  None 

Abstract  The  ANPRM  discusses 
security  concerns  involving 
transporting  high-risk  hazardous 
materials  and  steps  that  DOD  and  DOE 
have  taken  to  protect  their  shipments 
such  as  escorts,  pre-notification  of 
States,  and  satellite  tracking.  It  also 
discusses  other  technology  such  as 
electronic  ignition  locks  that  could 
improve  HM  security.  FMCSA  asked  for 
comments  on  the  feasibility  of 
mandating  one  or  more  of  these 
strategies  for  some  segment  (the  highest 


risk)  of  hazmat  transportation.  The 
agency  also  asked  for  comments  on  the 
need  for  safe  havens  or  the  need  for 
standards  about  what  can  be  a  safe 
haven.  Currently,  there  are  no 
standards  for  safe  havens. 

Timetable: 


Action 


FR  Cite 


ANPRM 

ANPRM  Comment 
PefiodEnd 


07/16/02  67  FR  46622 
10/15/02 


Action 


FR  Cite 


11/15/02  67  FR  62681 


ANPRM  Comment 

Period  End 

Extended  to 
NPRM  03/00/03 

Regulatory  FlexMllty  Analysis 
Required:  Undetermined 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  William  A.  Quade, 
Chief.  Hazardous  Materials  Division, 
Department  of  Transportation.  Federal 


Motor  Carrier  Safety  Administration, 
MC-ECH.  Office  of  Enforcement  and 
Compliance,  400  Seventh  Street.  SW., 
Washington,  DC  20590 
Phone:  202  366-2172 

Related  RIN:  Duplicate  of  2137-AD70 

RIN:  2126-AA71 


Department  of  Transportation  (DOT) 

Federal  Motor  Carrier  Safety  Administration  (FMCSA) 


2192.  +QUAUFICATION  OF  DRIVERS; 

VISION 

Priority:  Other  Significant 

Legal  Autfiorlty:  49  USG504;  49  USC 

31502 

CFR  Citation:  49  CFR  391 

Legal  Deadline:  None 

Abstract:  As  part  of  a  review  of  the 
medical  qualification  standards 
applicable  to  interstate  CMV  driver,  the 
agency  (then  the  FHWA)  requested 
comments  on  the  need,  if  any.  to 
amend  the  driver  qualification 
requirements  relating  to  the  vision 
standard.  A  temporary  waiver  program 
was  initiated  and  was  concluded  on 
March  31.  1996.  to  permit  the  agency 
to  observe  and  collect  data  on  the 
driving  experience  of  a  group  of  vision- 
deficient  drivers  who  meet  certain 
preconditions.  The  agency  considered 
further  research  to  develop 
comprehensive  performance-based 
visual  standards  for  all  commercial 
drivers.  Information  about  the  proposed 
research  plan  and  public  hearing  on  the 
subject  was  published  on  Jime  5,  1996. 
The  agency  entered  into  a  contract  with 
a  medical  center  to  develop  medically 
based  recommendations  for  amending 
the  current  Federal  vision 
requirements.  Recommendations  were 
delivered  in  October  1998.  The  FMCSA 
is  further  evaluating  and  considering 
these  recommendations  to  decide  what, 
if  any.  further  proposals  should  be 
made  concerning  the  vision  standard. 
Based  on  findings  of  the  medical  panel. 
FMCSA  anticipates  publishing  an 
NPRM  to  amend  its  regulation 
governing  the  visual  field  requirement 
in  the  vision  standard. 

Section  4007  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Public  Law  105-178)  enacted 
effective  June  9,  1998,  changed  the 
agency's  authority  to  issue  waivers  and 
exemptions.  Prooedures  to  implement 


the  new  authority  were  published  on 
December  8,  1998  (63  FR  67600).  We 
are,  and  have  been,  considering  all 
requests  for  exemptions  bom  the  vision 
requirements  in  the  Federal  Motor 
Carrier  Safety  Regulations.  This  action 
is  significant  because  of  substantial 
public  and  congressional  interest  and 
safety  implications. 

Timetable: 


Action 


FR  Cite 


02/28/92  57  FR  6793 
04/28/92 


ANPRM 
ANPRM  Comment 

Period  End 
Notice  Request  for        06/05/96  61  FFJ  28547 

Comments 
Interim  Final  Rule  12/08/98  63  FR  67600 

Interim  Final  Rule  12/08/98 

Effective 
Interim  Final  Rule  02/08/99 

Comment  Period 

End 
NPRM  06AX)/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Infomurtlon:  FHWA  adopted 
a  final  rule  to  allow  drivers  holding 
valid  waivers  from  both  the  vision  and 
diabetes  standards  to  continue  to 
operate  in  interstate  commerce  after 
March  31,  1996.  See  NPRM  (61  FR  606. 
Jan.  8,  1996);  Final  Rule  (61  FR  13338, 
March  26,  1996);  Final  Ride;  technical 
correction  (61  FR  17253.  April  19. 
1996).  (See  notices  published  February 
28.  1992  (57  FR  6793):  March  25.  1992 
(57  FR  10295);  June  3.  Id92  (57  FR 
22370);  October  6.  1994  (59  FR  50887); 
and  November  17,  1994  (59  FR  59386).) 

Agency  Contact:  Sandra  L.  Zywokarte, 
Health  and  Welfare  Specialist,  Office  of 
Bus  and  Truck  Standards  and 
Operations.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSD.  400 


Proposed  Rule  Stage 


Seventh  Street  NW..  Washington.  DC 

20590 

Phone:  202  366-2987 

RIN:  2126-AA05 

2193.  -K^OMMERaAL  DRIVER 

PHYSICAL  FITNESS  AS  PART  OF  THE 

CDL  PROCESS 

Priority:  Other  Significant 

Legal  AuttMrity:  PL  106-159.  sec..215: 

49  USC  31305;  49  USC  31502 

CFR  Citation:  49  CFR  383.  391.11. 
391.45;  and  49  CFR  1.73 

Legal  Deadline:  None 

Abstract:  FMCSA  would  propose  to 
include  the  certification  of  fitness  to 
operate  a  CMV  in  the  commercial 
driver's  license  (CDL)  process. 
Incorporating  the  commercial  driver 
fitness  determination  into  State- 
administered  CDL  procedures  could 
allow  elimination  of  the  requirement 
that  CMV  drivers  carry  a  separate 
medical  certificate.  The  CDL  would  be 
evidence  that  the  CMV  driver  is 
physically  fit  as  well  as  operationally 
qualified  to  operate  CMVs  safely.  This 
action  addresses  the  driver's  physical 
qualifications  as  they  relate  to  the  CDL 
process;  it  does  not  address  whether 
those  standards  are  correct  or  should 
be  changed.  This  action  is  significant 
due  to  anticipated  substantial  public 
interest.  < 

Timetable: 


Action 


FR  Cite 


07/15/94  59  FR  36338 
11/14/94 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM  03AXV03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 
Small  Entities  Affected:  Governmental 
Jurisdictions,  Businesses 

Government  Levels  Affected: 

Undetermined 
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Agency  Contact:  Teresa  Doggett, 
Transportation  Specialist,  Department 
of  Transportation,  Federal  Motor 
Carrier  Safety  Administration,  MC-PSD, 
Office  of  Bus  and  Truck  Standards  and 
Operations.  400  Seventh  Street,  SW.. 
Washington,  DC  20590 
Phone:  202  366-2990 

RIN:  2126-AAlO 

2194.  SAFETY  PERFORMANCE 
HISTORY  OF  NEW  DRIVERS 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  49  USC  508:  49  USC 
31133;  49  USC  31136;  49  USC  31301 
et  seq;  49  USC  31502;  PL  103-311 

CFR  Citation:  49  CFR  382;  49  CFR  383; 
49  CFR  390;  49  CFR  391;  49  CFR  1.73 

l.agal  Doadlina:  NPRM,  Statutory, 
January  1999,  See  PL  105-178,  sec 
4014. 

Abstract  FMCSA  is  proposing  to 
amend  the  Federal  motor  carrier 
regulations  to  include  minimum  safety 
information  that  new  and  prospective 
employers  must  seek  from  former 
employers  during  the  investigation  of 
a  driver's  employment  record.  FMCSA 
is  also  proposing  to  increase  the  time 
period  that  carriers  must  record 
accident  information  in  the  accident 
register,  from  one  year  to  three  years. 
The  Hazardous  Materials 
Transportation  Authorization  Act  of 
1994  initially  mandated  this  revision. 
The  agency  is  preparing  a  supplemental 
notice  of  proposed  rulemaking  in 
response  to  Small  Business 
Administration  (SBA)  comments  to  the 
docket  and  sec.  4014  of  TEA-21  (Pub. 
L.  105-178).  SBA  had  requested  more 
in-depth  Paperwork  Reduction  Act  and 
Regulatory  Flexibility  Act  analyses  of 
the  proposal.  The  TEA-21  provided 
limited  employer  protection  from 
liability,  strengthened  employee  due 
process  provisions,  and  established  a 
new  statutory  deadline. 


FR  cm 


03/14/96  61  FR  10548 
05/13/96 


NPRM 
NPRMConwnent 

Period  End 
Suppternental  NPRM     12/00/02 

Regulatory  FlexilJlHty  Analysis 

No 


Govsmmsnt  Lsvsls  Affsctsd:  None 

Agsncy  Contact:  David  Goettee, 
Regulatory  Development  Division, 


Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-PRR,  Office  of  Policy  Plans  and 
Regulation,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4097 

RIN:  2126-AA17 


2195.  -HJNIHED  REGISTRATION 
SYSTEM 

Priority:  Other  Significant 

Legal  Authority:  PL  104-88;  49  USC 
13908 

CFR  Citation:  49  CFR  360 

Legal  Deadline:  Final,  Statutory, 
January  1,  1998. 

AkMtract:  Section  103  of  the  ICC 
Termination  Act  of  1995  which  added 
49  USC  13908,  required  the  Secretary 
to  initiate  a  rulemaking  proceeding  to 
replace  the  current  USDOT 
identification  number  system,  the 
single-State  registration  system,  the 
registration/licensing  system,  and  the 
financial  responsibility  system,  with  a 
single,  online  Federal  system.  The 
statutory  deadline  was  not  met  due  to 
range  and  depth  of  issues  involved. 
This  action  is  considered  significant 
due  to  substantial  public  interest. 

Timetable: 


Action 


FR  Clli 


08/26/96  61  FR  43816 
10/25/96 

02AXV03 


ANPRIM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  i.evels  Affected:  State, 
Federal 

Agency  Contact:  Nathaniel  Jackson, 
Driver  and  Carrier  Operations  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-PSD,  Office  of  Bus  and  Truck 
Standards  and  Operations,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
Phone:  202  366-6406 

RIN:  2126-AA22 


2196.  SAFETY  FTTNESS 
PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  49  USC  31144 

CFR  Citation:  49  CFR  385 

None 


Atwtract:  The  agency  (then  the  FHWA) 
published  a  final  rule  on  November  6, 
1997  (62  FR  60035),  which 
incorporated  the  safety  fitness  rating 
methodology  into  49  CFR  385  as 
appendix  B.  In  that  document,  FHWA 
identified  its  ultimate  goal  as  creating 
a  more  performance-based  means  of 
determining  the  fitness  of  carriers  to 
conduct  commercial  motor  vehicle 
(CMV)  operations  in  interstate 
commerce.  The  ANPRM  requested 
comments  on  the  future  of  a  rating 
system  that  could  be  used  both  in 
making  safety  fitness  determinations 
and  meeting  the  demands  of  shippers, 
insurers  and  other  present  and 
potential  users  interested  in  evaluating 
motor  carrier  performance. 

Timetal)le: 


Action 


(Mb  FR  Cite 


07/20/98  63  FR  38788 
09/18/98 

09/00/03 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

GoverrHnent  Levels  Affected: 

Undetermined 

Agsncy  Contact  Larry  M.  Minor, 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSV,  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA37 

2197.  -t^EDERAL  MOTOR  CARRIER 
SAFETY  REGULATIONS;  INTERSTATE 
SCHOOL  BUS  SAFETY 

Priority:  Other  Significant 

Unfunded  MaiKlatss:  Undetermined 


Legal  Authority:  PL  105-178,  sec  4024 

CFR  Citation:  49  CFR  390;  49  CFR  391; 
49  CFR  392;  49  CFR  393;  49  CFR  395 

Legal  Deadline:  Other,  Statutory, 
December  9.  1998,  PL  105-178,  sec. 
4024. 

Abstract  FMCSA  is  considering 
making  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  apply  to 
all  interstate  school  transportation 
operations  by  local  educational 
agencies.  This  action  is  in  response  to 
section  4024  of  the  Transportation 
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Equity  Act  for  the  21st  Century  (TEA- 
21)  which  mandates  the  FMCSA  to 
make  a  determination  whether  to  make 
the  FMCSRs  applicable  to  such 
operations.  FMCSA  requested 
comments,  data,  and  information  to 
assist  the  agency  in  making  this 
determination.  This  action  is 
considered  significant  because  of  the 
anticipated  substantial  interest  by  the 
public  and  private  sectors  if  the  agency 
expands  the  FMCSRs  to  cover 
government-operated  school  buses  in 
interstate  commerce. 

Thnetabto: 


Action 


FR  Cite 


^0/22/0^   66  FR  53373 
01/22/02 

10/00/03 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Requirsd:  Undetermined 

Govemmsnt  Levels  Affected:  State 

Federalism:  Undetermined 

Agency  Contact:  Philip  Hanley, 
Commercial  Passenger  Carrier  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-PSB,  Office  of  Bus  and  Truck 
Standards  and  Operations,  400  Seventh 
Street,  SW.,  Washington.  DC  20590 
Phone:  202  366-6811 

RIN:  2126-AA53 


2198.  POSTING  OF  EMPLOYEE 
PROTECTIONS  INFORMATION 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMity:  49  USC  31136 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AlMtract:  FMCSA  is  considering 
requiring  employers  to  display  a  poster 
to  notify  commercial  motor  vehicle 
(CMV)  operators  and  other  employees 
of  their  whistleblower  rights  under  49 
U.S.C.  31105.  The  poster  would  also 
provide  information  on  filing  a 
complaint  with  the  Occupational  Safety 
and  Health  Administration  for 
investigation. 

TTmetabie: 


Agency  Contact:  David  Goettee, 
Regulatory  Development  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-PRR,  Office  of  Policy  Plans  and 
Regulation,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4097 

RIN:  2126-AA68 

2199.  •  -^HOURS  OF  SERVICE  OF 
DRIVERS;  SUPPORTING  DOCUMENTS 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  AuttMrity:  PL  103-311,  sec  113 

CFR  Citation:  49  CFR  385,  390,  and 
395;  49  CFR  1.73 

Legal  Deadline:  Final,  Statutory, 
February  1996. 

AlMtract  The  FMCSA  would  propose 
amending  the  hours-of-service  • 
recordkeeping  requirements  to  clarify 
that  the  duty  of  motor  carriers  is  to 
verify  the  accuracy  of  drivers'  hours  of 
service  (HOS)  and  records  of  duty 
status  (RODS)  including  automatic  on- 
board records,  and  that  the  driver's 
duty  is  to  collect  and  submit  to  the 
motor  carrier  all  supporting  documents 
with  the  RODS.  The  agency  would  also 
propose  to  require  carriers  to  maintain 
supporting  dociunents  with  the  RODS. 
The  agency  would  propose  that  a 
supporting  document  based  self- 
monitoring  system  be  the  primary 
method  for  ensuring  compliance  with 
the  HOS  regulations.  Recognizing 
developing  technologies,  FMCSA 
would  propose  to  permit  use  of 
electronic  doomients  as  a  supplement 
to,  and  in  certain  instances  in  lieu  of, 
paper  supporting  documents.  These 
proposals  would  be  intended  to  clarify 
definitions  of  "supporting  docimients," 
"employee,"  and  "driver."  and  to 
clarify  the  current  requirement  that 
each  motor  carrier  use  a  self-monitoring 
system  to  verify  accuracy  of  the  HOS 
and  RODS  including  automatic  on- 
board records. 

Timetal>le: 


Action 


Dels         FR  Cite 


NPRM  03«XV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemmsnt  Lsvals  Affsctsd:  None 


Government  Levels  Affsctsd: 
Undetermined 

Federalism:  Undetermined 

AgsfKy  Contact:  Jerry  Fulnecky.  Office 
of  Enforcement  and  Compliance, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-EC,  400  Seventh  Street  SW.,  Room 
8310,  Washington,  DC  20590 
Phone:  202  366-4553 

Related  RIN:  Split  From.2126-AA23 

fUN:  212&-AA76 

2200.  •  SAFETY  FITNESS 
PROCEDURES;  SAFETY  RATINGS 

Priority:  Substantive,  Nonsignificant- 

Legal  Authority:  49  USC  113 

CFR  Citation:  49  CFR  385 

l.egal  Deadline:  None 

AtMtract:  The  FMCSA  proposes  to 
update  the  safety  fitness  rating 
methodology  (SFRM),  which  is  used  to 
measure  the  safety  fitness  of  motor 
carriers  against  the  safety  standard,  as 
outlined  in  appendix  B  to  the  Safety 
Fitness  Proceidures  regiilations.  It  is 
necessary  to  amend  the  list  of  acute 
and  critical  regulations  because  the 
agency  has  established  operating 
procedures  and  issued  several 
regulations  required  by  the  ICC 
Termination  Act  of  1995.  ih% 
Transportation  Equity  Act  for  the  21st 
Centiuy,  and  the  Motor  Carrier  Safety 
Improvement  Act  of  1999. 

Timetal>le: 


Action 


Dete 


FR  Cite 


04/20/98  63  FR  19457 
06/19/98 


NPRM 

NPRM  Comment 

Period  End 
Supplemental  NPRM    03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 


Action 

NPRM 


FR  Cite 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

AgeiKy  Contact:  Michael  J.  Lamm, 
Team  Leader,  Enforcement,  Department 
of  Transportation,  Federal  Motor 
Carrier  Safety  Administration,  MC-ECE, 
Office  of  Enforcement  and  Compliance, 
400  Seventh  Street,  SW..  Room  8310, 
Washington,  DC  20590 
Phone:  202  366-6093 

RIN:  2126-AA77 


74920 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


Departnwnt  of  Transportation  (DOT) 

Federal  Motor  Carrier  Safety  Administration  (FMCSA) 


Rnal  Rule  Stage 


2201.  -i-RAILROAO-HIGHWAY  GRADE 
CROSSING  SAFETY 

Priority:  Other  Significant 


Authority:  PL  102-240;  PL  103- 
311;  49  use  5101;  49  USC  31136;  49 
use  31502;  49  CFR  1.73 

CFR  Citation:  49  CFR  392 

Legal  Daadllna:  Final.  Statutory. 
February  26,  1995. 

Abstract:  This  action  would  prohibit 
operators  of  commercial  motor  vehicles 
firom  driving  onto  a  railroad  grade 
crossing  unless  there  is  sufficient  space 
to  drive  completely  through  the 
crossing  without  stopping.  This  action 
is  required  by  the  Hazardous  Materials 
Transportation  Authorization  Act  of 
1994  (Pub.  L.  103-311.  sec.  112).  and 
it  is  intended  to  reduce  the  incidence 
of  collisions  between  trains  and 
commercial  motor  vehicles.  This  action 
is  considered  significant  because  of 
substantial  public  interest. 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/30/98  63  FR  40691 
11/27/98 

06/00/03 


Regulatory  FtexibilHy  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  David  M.  Lehrman. 
Attorney,  Regulatory  Development 
Division.  Department  of  Transportation. 
Federal  Motor  Carrier  Safety 
Administration.  MC-PRR.  Office  of 
Policy  Plans  and  Regulation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590 
Phone:  202  366-0994 

RIN:  2126-AA18 


2202.  -t^HOURS  OF  SERVICE  OF 
DRIVERS;  DRIVER  REST  AND  SLEEP 
FOR  SAFE  0PERATK>t4S 
(RULEMAKING  RESULTING  FROM  A 
SECTION  610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
107  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2126-AA23 


2203.  ELECTRONIC  RUNG  OF 
SURETY  BONDS,  TRUST  FUND 
AGREEMENTS,  INSURANCE 
CERTIFICATES;  CANCELLATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKM-lty:  PL  104-88:  49  USC 
13906 

CFR  Citation:  49  CFR  387.323 

Legal  Deadline:  None 

Atwtract:  This  action  proposed 
requiring  all  filings  of  surety  bonds, 
trust  fund  agreements,  insurance 
certificates  and  cancellations  of  these 
instruments  to  be  accomplished 
electronically.  Optional  electronic  filing 
has  proven  economical  and  efficient  for 
both  the  FMCSA  and  for  electronic 
filers.  Given  this  success,  cost  of 
processing  paper  filings  can  no  longer 
be  justified.  Mandatory  electronic 
filings  should  not  impose  any 
significant  costs  or  burdens  on  either 
the  FMCSA  or  the  filers.  This  action 
will  be  withdrawn. 

TlmetaMs: 


Action 


Dal*         FR  Ctt* 


To  Be  Withdrawn 


03AXy03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Gladys  Cole,  Chief. 
Insurance  Compliance.  Department  of 
Transportation.  Federal  Motor  Carrier 
Safety  Administration.  ECI,  Office  of 
Enforcement  and  Compliance.  400 
Virginia  Avenue  SW..  Suite  600, 
Washington.  DC  20024 
Phone:  202  358-7039 

RIN:  2126-AA24 

2204.  -i-TRANSPOrrrATlON  OF 
HOUSEHOLD  GOODS;  CONSUMER 
PROTECTION  REGULATIONS 
(RULEMAKING  RESULTING  FROM  A 
SECTION  610  REVIEW) 

Priority:  Other  Significant 

Legal  Auttwrlty:  PL  74-255;  49  USC 
13301;  49  USC  14104;  PL  104-88;  PL 
106-59;  49  USC  13101;  49  USC  13501 
et  seq.;  49  USC  14104;  49  USC  14708; 
49  USC  14901  et  seq.;  49  USC  14912; 
49  USC  13301  et  seq. 

CFR  Citation:  49  CFR  375;  49  CFR  377; 
49  CFR  1.73 

Legal  Deadline:  None 

Atwtract:  FMCSA  proposed  to  amend 
the  regulations  governing  the 


transportation  of  household  goods. 
These  regulations  protect  individual 
consumers  who  ship  household  goods, 
as  defined  in  49  USC  13102(10),  by 
commercial  motor  vehicle.  This  action 
is  necessary  to  implement  the  ICC 
Termination  Act  of  1995  (ICCTA),  and 
to  update  the  regulations.  The  intended 
effect  of  this  proposal  is  to  make  the 
regulations  easier  to  read  and 
understand,  remove  an  outdated  report, 
address  hostage  freight  problems 
(situations  where  non-binding  estimates 
are  lower  than  actual  charges  and  the 
carrier  refuses  to  deliver  fi^ight  even 
after  110  percent  of  the  estimate  is  paid 
at  the  time  of  delivery),  modify  a 
consumer  protection  publication, 
consider  industry  requests  to  change 
the  rules,  and  propose  conforming  and 
technical  amendments. 

Timetable: 


Action 


Date 


FR  CHe 


05/15/98  63  FR  27126 
07/14/98 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Extension  and    08/12/98  63  FR  43128 

Reopening  of 

Comment  Period 
NPRM  Comment  1 0/1 3/98 

Period  End 
Interim  Final  Rule  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Gladys  Cole,  Chief, 
Insurance  Compliance,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  ECI,  Office  of 
Enforcement  smd  Compliance,  400 
Virginia  Avenue  SW.,  Suite  600, 
Washington,  DC  20024 
Phone:  202  358-7039 

RIN:  2126-AA32 


2205.  OUT-OF-SERVICE  CRITERIA 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  AuttKMity:  49  USC  31133,  31136. 
31310,  and  31502;  PL  104-59 

CFR  Citation:  49  CFR  395  and  396;  49 
CFR  J. 73 

Legal  Deadline:  None 

AlMtract:  This  action  requested  public 
comment  on  the  North  American 
Uniform  Out-of-Service  Criteria  (OOS 
Criteria).  During  roadside  inspections. 
Federal,  State,  and  local  safety 
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inspectors  use  the  OOS  Criteria  as  a 
guide  in  determining  whether  to  place 
commercial  motor  vehicles  (CMVs),  or 
their  drivers,  "out  of  service."  Such 
status  means  that  the  CMVs  or  drivers 
are  so  unsafe  that  corrections  must  be 
undertaken  before  operations  can 
resume.  The  FHWA  was  seeking  public 
comment  on  the  future  scope  and  effect 
of  the  OOS  Criteria,  which  are  not  part 
of  the  Federal  Motor  Carrier  Safety 
Regulations.  In  addition,  FMCSA  has 
considered  information  regarding 
whether  it  needs  to  formalize  these 
guidelines  pursuant  to  a  notice  and 
comment  rulemaking. 

Tknalabls: 


Action 


Dale         FR  Cite 


07/20/98  63  FR  38791 
09/18/98 


ANPRAA 
ANPRM  Comment 

Period  End 
Extension  of  CkKnment  10/09/98  63  FR  54432 

Period 
Comment  Period  End    1 2/08/98 
To  Be  Withdrawn  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Larry  M.  Minor, 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSV,  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA36 

2206.  FEDERAL  MOTOR  CARRIER 
SAFETY  REGULATIONS:  WAIVERS. 
EXEMPTIONS,  AND  PILOT 
PROGRAMS;  RULES  AND 
PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  31315;  PL 
105-178,  sec  4007 

CFR  Citation:  49  CFR  381 

Legal  Deadline:  Final,  Statutory. 
December  9,  1998. 

Abstract:  The  FMCSA  is  adopting 
regiilations  to  implement  section  4007 
of  the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  concerning 
waivers  and  exemptions  from  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  and  the 


administration  of  pilot  programs  to 
evaluate  innovative  alternatives  to  the 
regulations.  The  regulations  establish 
the  procedures  persons  must  follow  to 
request  waivers  and  to  apply  for 
exemptions  from  the  FMCSRs,  and  the 
procedures  FMCSA  will  use  to  process 
the  requests  for  waivers  and 
applications  for  exemptions.  The 
regulations  also  codify  statutory 
requirements  concerning  the  agency's 
administration  of  pilot  programs.  This 
rulemaking  is  intended  to  provide 
procedures  to  ensure  the  timely 
processing  of  requests  for  waivers  and 
applications  for  exemptions,  and  public 
disclosure  of  the  procedures  the  agency 
woidd  use  in  Initiating  and  managing 
pilot  programs.  The  agency  (then  the 
FHWA)  issued  an  interim  final  rule 
with  an  opportimity  for  public 
comment  after  publication  in  order  to 
meet  the  statutory  deadline  for  issuance 
of  a  final  rule. 

Timetable: 


Action 


FR  Cite 


12/08/98  63  FR  67600 
12/08/98 

02J08/9S 


03/00/03 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 
Undetermined 

Additional  Information:  Transferred 
from  RIN  2125-AE48. 

Agency  Contact:  Larry  M.  Minor, 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of  ' 

Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSV,  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA41 

2207.  -tFEDERAL  MOTOR  CARRIER 
SAFETY  REGULATIONS;  SAFETY 
REQUIREMENTS  FOR  OPERATORS 
OF  SMALL  PASSENGER-CARRYING 
COMMERCIAL  MOTOR  VEHICLES 
USED  IN  INTERSTATE  COMMERCE 

Priority:  Other  Significant 

Legal  Auttiority:  49  USC  13301;  49 
USC  13902;  49  USC  31132;  49  USC 


31133;  49  USC  31136;  49  USC  31502; 
49  use  31504;  PL  104-88,  sec  204 

CFR  Citation:  49  CFR  1.73;  49  CFR  390 

Legal  Deadline:  Final,  Statutory, 
December  9,  2000,  PL  106-159,  sec  212. 

Abstract:  The  F^CSA  would  amend 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  require  that 
motor  carriers  who  operate  conmiercial 
motor  vehicles  (CMVs),  designed  or 
used  to  transport  between  9  and  15 
passengers  (including  the  driver)  in 
interstate  commerce,  must  comply  with 
the  FMCSRs  when  they  are  directly 
compensated  for  such  services,  and  the 
vehicle  is  operated  beyond  a  75  air 
mile  radius  (86.3  statute  miles  or  138.9 
lulometers)  from  the  driver's  normal 
work-reporting  location.  These  motor 
carriers,  drivers,  and  vehicles  operated 
by  them  would  be  subject  to  the  same 
safety  requirements  as  motorcoach 
operators,  except  for  the  commercial 
driver's  license,  controlled  substances 
and  alcohol  testing  regulations.  This 
action  is  required  by  sec.  212  of  the 
Motor  Carrier  Safety  Improvement  Act 
of  1999.  It  is  significant  because  of 
substantial  public  interest  and  safety 
implications. 

T1metal)le: 


Action 


Dale         FR  Ctt* 


01/1 1A)1   66  FR  2767 
04/1 1A)1 

12/00/02 


NPRI^ 

NPRM  Comment 
Period  End 

Rnal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Larry  M.  Minor, 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSV,  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA52 

2208.  -HJMITATIONS  ON  ISSUANCE 
OF  COMMERaAL  DRIVER'S  LICENSE 
WITH  HAZARDOUS  MATERIALS 
ENDORSEMENT 

ftogulalory  Plan:  This  entry  is  Seq.  No. 
108  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  2126-AA70 
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2209.  ^PENALTIES,  INSPECTION,  AND 

DECAL  DISPLAY  REQUIREMENTS 

FOR  MEXICO-DOMICILED  MOTOR 

CARRIERS 

Prtority:  Other  Significant 

Legal  Authority:  49  USC  31136;  49 
use  31502;  PL  107-87,  sec.  350 

CFR  Citation:  49  CFR  386;  49  CFR  396 

Legal  Deadline:  None 

Abatract:  FMCSA  amends  part  396  of 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  incorporate 
the  requirement,  as  codified  in  parts 
365  and  385,  that  all  commercial  motor 
vehicles  operated  by  Mexico-domiciled 
motor  carriers  holding  authority  to 
transport  property  or  passengers 
beyond  the  commercial  zones  of  U.S. 
miuiicipalities  on  the  United  States- 


Mexico  border  must  display  a 
Commercial  Vehicle  Safety  Alliance 
(CVSA)  decal  issued  by  a  CVSA- 
certified  inspector.  Adding  this 
requirement  to  part  396  will  enable 
FMCSA  to  assess  civil  penalties  against 
Mexico-domiciled  long-haul  motor 
carriers  that  operate  vehicles  without 
the  necessary  CVSA  decal.  This  rule 
also  clarifies  that  carriers  will  be 
required  to  obtain  the  necessary 
inspection  decal  before  proceeding 
beyond  border  ports  of  entry.  By 
providing  for  more  effective 
enforcement  of  the  inspection  and 
decal  requirements,  this  rule  will  help 
to  ensure  that  these  motor  carriers 
operate  safe  vehicles  in  the  United 
States.  This  rulemaking  is  significant 


because  of  substantial  public  and 
congressional  interest. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule         12/00/02 

Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Joanne  Cisneros, 
Transborder  Office,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  PO  Box  530870, 
San  Diego,  CA  92153-0870 
Phone:  909  653-2299 

RIN:  2126-AA72 


Department  d  Transportation  (DOT) 

Federal  Motor  Carrier  Safety  Administration  (FMCSA) 


Long-Term  Actions 


2210.  ^COMMERCIAL  DRIVER'S 
LICENSE  STANDARDS;  BIOMETRIC 
IDENTinER 

Priority:  Other  Significant 

Legal  Auttiority:  PL  100-690,  sec  9105 

CFR  Citation:  49  CFR  383 

Legal  Deadline:  Final,  Statutory. 
December  31,  1990. 

Abstract:  The  Truck  and  Bus 
Regulatory  Reform  Act  of  1988  required 
the  Transportation  Secretary  to  issue 
regulations  establishing  minimum 
uniform  standards  for  a  biometric 
identification  system  for  commercial 
motor  vehicle  (CMV)  operators.  In 
1989,  the  agency  (then  the  FHWA) 
published  an  ANPRM  to  request 
comments  on  a  pilot  demonstration 
profect  using  biometric  identifiers  that 
included  retinal  eye  scans  and 
fingerprint  technologies.  After 
considering  the  comments  to  the 
ANPRM,  the  FHWA  determined  that 
technology  had  not  progressed  to  the 
point  where  a  nationwide  identification 
system  could  be  cost-effective  and 
provide  the  benefits  for  which  a  system 
was  intended.  In  1991.  the  FHWA 
published  a  Notice  of  Information 
summarizing  the  results  of  the  pilot 
study  and  the  comments  to  demonstrate 
how  the  technologies  studied  fell  short 
of  the  demands  in  the  commercial 
licensing  environment  at  the  time. 

Section  4011(c)  of  the  TEA-21.  49  USC 
31308  amended,  requires  each 


commercial  driver's  license  (CDL) 
issued  by  the  States  after  January  1. 
2001.  to  have  unique  identifiers  (which 
may  include  biometric  identifiers).  The 
FMCSA  established  a  pilot  study  to 
collect  over  16.000  sample  digital  facial 
images  and  sets  of  fingerprints  from 
volunteers  in  California,  Georgia,  and 
West  Virginia:  California  provided  the 
lead  for  this  study.  The  pilot  study  has 
been  completed,  and  the  contractor  is 
finalizing  the  study  results.  The  final 
report  is  expected  in  November  2002. 
This  action  is  significant  because  of 
substantial  public  and  congressional 
interest. 

Timetable: 


Phone:  202  366-0647 
RIN:  2126-AAOl 


Action 


FR  CM* 


ANPRM 
ANPRM  Comment 

Period  End 
Infomiation  Notice 
NPRM 


05/15/89  54  FR  20875 
07/14/89 

03/08/91   56  FR  9925 
11/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State 

Agency  Contact:  Ronald  Finn, 
Transportation  Specialist,  Department 
of  Transportation,  Federal  Motor 
Carrier  Safety  Administration,  MC-ESS, 
Office  of  Safety  Programs,  400  Seventh 
Street.  SW..  Washington,  DC  20590 


2211.  COMMERaAL  LEARNER 
PERMITS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  49  USC  31136;  PL  99- 
570;  49  USC  31102 

CFR  Citation:  49  CFR  383.  384.  386. 
and  395;  49  CFR  1.73 

Legal  Deadline:  None 

Abstract:  The  agency  (then  the  FHWA), 
reviewed  learner  permit  practices  of  the 
States  for  processing  a  driver  bom  the 
initial  non-CDL  driver  to  being  a  fully 
licensed  CDL  driver.  A  nimiber  of 
variations  in  state  learner  permit 
practices  were  foimd.  The  FHWA 
planned  to  establish  more  uniform 
practices,  such  as:  Screening  drivers 
before  permitting  them  to  initially  drive 
a  CMV  without  having  obtained  a  full 
CDL;  the  length  of  time  a  State  allows 
the  driver  to  hold  a  learner's  permit; 
procedures  for  drivers  to  obtain  CDL 
training  in  a  State  other  than  their 
normal  residency;  supervision 
requirements  for  learner  permit  drivers; 
and  commercial  driver  license 
information  systems  (CDLIS) 
recordkeeping  requirements. 


Action 


FR  CMi 


NPRM 


08/22/90  55FR34478 
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Action 


Date         FR  Cite 


10/23/90  55  FR  42741 


NPRM  Comment  10/22/90 

Period  End 
NPRM  Comment 

Period  Extended  to 

11/30/90 
Supplemental  NPRM    1 1/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

ShmII  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  levels  Affected:  State 


regulations.  This  action  is  considered 
significant  because  of  substantial  public 
and  congressional  interest  and  safety 
implications. 

Timetable: 


Action 


Dste 


FR  Cite 


06/17/93  58  FR  33418 
08/16/93 


Additional  Information:  Because  other 
regulatory  changes  have  been  made 
since  the  NPRM  was  published  in  1990, 
the  FMCSA  intends  to  issue  a 
supplemental  NPRM  to  solicit 
comments  on  including  additional 
requirements  consistent  with  changes 
in  the  CDL  program. 
ANALYSIS:  Regulatory  Evaluation, 
08/22/90,  55  FR  34478 

Agency  Contact:  Robert  Redmond, 
Senior  Transportation  Specialist,  State 
Programs  Division,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-ESS,  400 
Seventh  Street  SW..  Washington,  DC 
20590 
Phone:  202  366-5014 

RIN:  2126-AA03 

2212.  -t-FEDERAL  MOTOR  CARRIER 
SAFETY  REGULATIONS;  GENERAL 
TRANSPORTATION  OF  HAZARDOUS 
MATERIALS 

Priority:  Other  Significant 

Legal  Auttiority:  49  USC  5105;  49  USC 

5109 

CFR  Citation:  49  CFR  390.3,  and  397; 

49  CFR  1.73 

Legal  Deadline:  Final,  Statutory, 
November  15. 1991. 

Abstract:  This  rulemaking  will 
implement  the  statutory  requirements 
of  49  USC  5109  and  49  USC  5105. 
Section  5109  addresses  the 
establishment  of  motor  carrier  safety 
permit  regulations  for  motor  carriers 
transporting  Class  A  or  B  explosives, 
liquefied  natural  gases,  hazardous 
materials  designated  as  extremely  toxic 
by  inhalation,  or  highway  route 
controlled  quantity  radioactive 
materials.  Section  5105  requires 
inspection  of  vehicles  transporting 
those  radioactive  materials  before  each 
trip.  The  proposed  rule  will  incorporate 
those  provisions  into  the  safety  permit 


NPRM 

NPRM  Comment 

Period  End 
Supplemental  NPRM    11/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  William  A.  Quade, 
Chief.  Hazardous  Materials  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-ECH,  Office  of  Enforcement  and 
Compliance,  400  Seventh  Street.  SW., 
Washington.  DC  20590 
Phone:  202  366-2172 

RIN:  2126-AA07 


2213.  +MINIMUM  TRAINING 
REQUIREMENTS  FOR  OPERATORS 
AND  TRAINING  INSTRUCTORS  OF 
MULTIPLE  TRAILER  COMBINATION 
VEHICLES 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 
affect  the  private  sector  under  PL  104- 
4. 

Legal  Authority:  PL  102-240.  sec 
4007(b)(2) 

CFR  Citation:  49  CFR  383 

Legal  Deadline:  Final,  Statutory, 
December  18.  1993. 

Abstract:  This  action  proposes 
minimum  training  requirements  for 
operators  of  multiple  trailer 
combination  vehicles  and  the 
instructors  who  train  these  operators. 
The  training  would  include 
certification  of  an  operator's  proficiency 
by  an  instructor  who  has  met  the 
requirements  established  by  the 
Secretary  of  Transportation.  This  action 
is  considered  significant  due  to 
substantial  public  interest  and  safety. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Agency  Contact:  Larry  M.  Minor. 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration.  MC-PSV,  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street.  SW/, 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA08 

2214.  +TRAINING  FOR  ENTRY-LEVEL 
DRIVERS  OF  COMMERCIAL  MOTOR 
VEHICLES 

Priority:  Other  Significant 

Legal  AuttKMity:  PL  102-240.  sec  4007 

CFR  Citation:  49  CFR  383 

Legal  Deadline:  Final,  Statutory. 
December  18.  1993. 

Abstract:  Section  4007  of  the  Motor 
Carrier  Act  of  1991  (title  IV  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991)  required  the 
Department  to  initiate  a  rulemaking  on 
the  need  to  require  training  of  all  entry- 
level  drivers  of  commercial  motor 
vehicles.  On  02/05/96,  the  agency 
submitted  a  report  to  Congress  on  the 
effectiveness  of  private  sector  efforts  to 
ensure  adequate  training  of  all  entry- 
level  drivers.  This  report  included  a 
cost-benefit  study  of  requiring  training 
of  entry-level  drivers.  Public  comments 
were  solicited  on  the  report.  This 
rulemaking  action  is  considered 
significant  because  of  substantial  public 
interest. 

Timetalile: 


Action 


Date 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


01/15/93  58  FR  4638 
03/16/93 

12/00/03 


Action 


Date 


FR  Cite 


06/21/93  58  FR  33874 
08/20/93 


ANPRM 
ANPRM  Comment 

Period  End 
Report  to  Congress      02/05/96 
Notice  of  Availat)ility  of  04/25/96  61  FR  18355 

Report 
Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Additlonai  Information:  The  report  is 
available  through  the  National 
Technical  Information  Service  (Order 
No.  PB96-141536).  For  further 
information,  please  call  1-800-553-6847. 
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DOT— FMCSA 


Long-Term  Actions 


Agency  Contact:  David  Goettee, 
Regulatory  Development  Division. 
Department  of  Transportation.  Federal 
Motor  Carrier  Safety  Administration. 
MC-PRR,  Office  of  Policy  Plans  and 
Regulation.  400  Seventh  Street,  SW.. 
Washington,  DC  20590 
Phone:  202  366-4097 

mN:  2126-AA09 


2215.  PARTS  AND  ACCESSORIES 
NECESSARY  FOR  SAFE  OPERATION; 
SLEEPER  BERTHS  ON  MOTOR 
COACHES 

Priority:  Substantive.  Nonsignificant 

I  Authority:  49  USC  31136  and 


31502 

CFR  Citation:  49  CFR  393;  49  CFR  1.73 

l.agal  Deadline:  None 

Abstract:  On  January  12,  1993,  the 
agency  (then  die  FHWA)  published  an 
ANPRM  to  request  comments  on  the 
suitability  of  existing  driver  sleeper 
berth  regulations  for  motor  coaches  and 
possible  amendment  to  account  for 
design  differences  between  trucks  and 
motor  coaches. 

TimetaMa: 


Action 


FR  Cite 


01/12/94  59  FR  1706 
03/14/94 


ANPRM 
ANPRM  Comment 

Period  End 
Next  /Vction  Undeteimined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Philip  Hanley, 
Commercial  Passenger  Carrier  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration. 
MC-PSB,  Office  of  Bus  and  Truck 
Standards  and  Operations,  400  Seventh 
Street.  SW.,  Washington.  DC  20590 
Phone:  202  366-6811 

RIN:  2126-AA12 


2216.  RULES  OF  PRACTICE  FOR 
MOTOR  CARRIER  PROCEEDINGS; 
INVESTIGATIONS; 
DISQUALIFICATIONS  AND  PENALTIES 

Priority:  Substantive.  Nonsignificant 

i^egal  Auttwrity:  49  USC  113  and  307 

CFR  Citation:  49  CFR  385  and  386;  49 
CFR  1.73 

None 


Abstract:  FMCSA  would  propose  to 
amend  its  rules  of  practice  for  motor 
carrier  safety,  hazardous  materials,  and 
other  enforcement  proceedings,  motor 
carrier  safety  ratings,  driver 
qualification  proceedings  and  its 
schedule  of  penalties  for  violations  of 
the  FMCSRs  and  the  Hazardous 
Materials  Regulations.  FMCSA  would 
also  propose  to  add  provisions  on 
investigative  authority  and  procedures 
and  general  motor  carrier 
responsibilities.  These  rules  would 
increase  the  efficiency  of  the 
procedures,  enhance  due  process  and 
the  awareness  of  the  public  and 
regulated  community,  and 
accommodate  recent  program  changes. 
The  rules  would  apply  to  all  motor 
carriers,  other  business  entities  and 
individuals  involved  in  motor  carrier 
safety  and  hazardous  materials 
administrative  actions. 

Timetable: 

Action  Dat*  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
SNPRM 
SNPRM  Comment 

PenodEnd 
Final  Action 


04/29/96  61  FR  18866 
07/29^ 

10/21/96  61  FR  54601 
11/20«6 


11/00/03 

Regulatory  Flexii)ility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Valerie  Height. 
Regulatory  Development  Division. 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-PRR,  Office  of  Policy  Plans  and 
Regulation,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-0901 

RIN:  2126-AA15 

2217.  PARTS  AND  ACCESSORIES 
NECESSARY  FOR  SAFE  OPERATION; 
TELEVISION  RECEIVERS  AND  DATA 
DISPLAY  UNITS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  102-240;  49  USC 
31136  and  31502 

CFR  Citation:  49  CPU  393;  49  CFR  1.73 

Legal  Deadline:  None 

Abstract:  The  agency  (then  the  FHWA) 
proposed  amending  the  Federal  Motor 
Carrier  Safety  Regulations  regarding 
television  viewers  or  screens  in 


commercial  motor  vehicles.  The  agency 
was  concerned  that  the  current 
restrictions  on  locations  of  such  devices 
may  have  the  unintended  effect  of 
discouraging  use  of  certain  Intelligent 
Transportation  System  (ITS) 
technologies,  such  as  collision 
avoidance  and  traveler  information 
systems,  which  could  improve  the 
safety  and  efficiency  of  commercial 
vehicle  operations.  After  reviewing 
conunents  to  the  April  3,  1993  NPRM 
to  rescind  the  regulation  concerning 
television  viewers  or  screens,  FMCSA 
is  considering  an  SNPRM  to  propose 
retaining  an  explicit  prohibition  against 
television  viewers  or  screens  but 
revising  the  regulation  to  ensure  that 
it  does  not  impede  the  development 
and  use  of  ITS-related  technologies. 

Timetable: 


Action 


Date 


FR  Git* 


04/03/96  61  FR  14733 
06/03/96 


NPRM 

NPRM  Comment 

PenodEnd 
Next  /Action  Undetemiined 

Regulatory  FlexU>llity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Gary  R.  Woodford, 
Vehicle  and  Roadside  Operations 
Division,  Department  of  Transportation, 
Federal  Motor  Carrier  Safety 
Administration.  MC-PSV.  Office  of  Bus 
and  Truck  Standards  and  Operations, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA19 


2218.  GENERAL  JURISDICTION  OVER 
FREIGHT  FORWARDER  SERVICE 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKMlty:  49  USC  13701 

CFR  Citation:  49  CFR  373;  49  CFR  1.73 

Legal  Deadline:  None 

Abstract:  This  action  gives  notice  of 
the  FMCSA's  general  jurisdiction  over  - 
all  segments  of  the  freight  forwarding 
industry  (not  just  household  good 
freight  forwarders),  in  accordance  with 
the  ICC  Termination  Act  of  1995, 
proposes  changes  to  existing 
regulations  to  comport  with  those 
mandated  by  Congress,  and  clarifies  the 
FMCSA's  jurisdiction  over  freight 
forwarders  in  other  areas. 
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Long-Term  Actions 


Timetable: 


Action 


Deta         FR  Cite 


Action 


FR  Cite 


01/28/97  62  FR  4096 
03/31/97 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  information:  Transferred 
from  RIN  2125-AEOO. 

Agency  Contact:  Michael  Falk.  Office 

of  the  Chief  Counsel,  Department  of 

Transportation,  Federal  Motor  Carrier 

Safety  Administration.  MC-CC,  400 

Seventh  Street  SW..  Washington.  DC 

20!)90 

Phone:  202  366-0834 

RIN:  2126-AA25 

2219.  +ENGUSH  LANGUAGE 
REQUIREMENT;  QUAURCATIONS  OF 
DRIVERS 

Priority:  Other  Significant 

Legal  Autliority:  49  USC  504;  49  USC 
31133.  31136, and  31502 

CFR  Citation:  49  CFR  391;  49  CFR  1.73 

Legal  Deadline:  None 

Abstract:  This  action  resulted  because 
the  American  Civil  Liberties  Union 
(ACLU)  wrote  to  the  Department 
asserting  that  the  regidation.  as  written, 
is  overly  broad  and  subject  to  arbitrary 
enforcement,  causing  potential 
interference  with  constitutional 
guarantees  of  due  process  and  equal 
protection.  The  ciirrent  regulation  is 
little  changed  from  the  original  rule 
adopted  in  1936.  The  ACLU  requested 
an  opportunity  to  submit  a 
comprehensive  analysis  of  this  issue. 
The  ANPRM  was  intended  to  provide 
the  ACLU  with  such  an  opportunity 
and  to  open  this  issue  for  public 
comment.  The  FMCSA  is  considering 
modifying  current  regulations  to  require 
drivers  to  possess  the  basic  functional 
conunimication/comprehension  ability 
necessary  to  ensure  safety,  consistent 
with  applicable  law.  This  action  is 
considered  significant  due  to 
anticipated  public  interest  and 
controversy. 


Action 


Dele 


FR  Cite 


ANPRM 


Oe/26/97  62FR45200 


ANPRM  Comment        10/27/97 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Addltionai  Information:  Transferred 
from  RIN  2125-AE19. 

Agency  Contact:  Robert  Schultz.  Driver 
and  Carrier  Operations  Division, 
Department  of  Transportation.  Federal 
Motor  Carrier  Safety  Administration. 
MC-PSD.  Office  of  Bus  and  Truck 
Standards  and  Operations.  400  Seventh 
Street,  SW..  Washington,  DC  20590 
Phone:  202  366-4001 

RIN:  2126-AA31 

2220.  ^APPLICATION  BY  CERTAIN 
MEXICO-DOMICILED  MOTOR 
CARRIERS  TO  OPERATE  BEYOND 
U.S.  MUNiaPALmES  AND 
COMMERaAL  ZONES  ON  THE  U.S.- 
MEXICO BORDER  , 

Priority:  Other  Significant 

Legal  Authority:  5  USC  553;  5  USC 
559;  16  USC  1456;  49  USC  13101;  49 
USC  13301;  49  USC  13901  et  seq;  49 
USC  31138;  49  USC  31144 

CFR  Citation:  49  CFR  365;  49  CFR  1.73 

l.egal  Deadline:  None 

AlMtract:  This  action  revises  the 
regulations  and  form,  OP-l(MX), 
governing  applications  by  Mexico- 
domiciled  property  and  passenger 
carriers  who  want  to  operate  within  the 
United  States  beyond  the 
municipalities  adjacent  to  Mexico  in 
Texas.  New  Mexico.  Ariswna,  and 
California  and  beyond  the  commercial 
zones  of  such  mimicipalities  ("border 
zones").  The  action  is  talien  in 
anticipation  of  a  presidential  order 
lifting  the  current  statutory  moratorium 
on  authorizing  such  operations.  The 
form  requires  additional  information 
about  the  applicant's  business  and 
operating  practices  to  help  the  FMCSA 
to  determine  if  the  applicant  will  be 
able  to  meet  the  safety  standards 
established  for  operating  in  interstate 
commerce  in  the  United  States.  The 
interim  rule  included  requirements  that 
were  not  proposed  in  the  NPRM  but 
which  were  necessary  to  comply  wdth 
the  FY  2002  DOT  Appropriations  Act. 


This  action -is  significant  because  of 
substantial  public  interest. 

Timetable: 


Action 


Date 


FR  Cits 


05/03/01   66  FR  22371 
07/02/01 

03/19/02  67  FR  12702 
04/18/02 


NPRM 

NPRM  Comment 

Period  End 
Hiterim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End  .        .  ' 

Interim  Final  Rule  05/03/02 

Effective 
Final  Action  11/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Joanne  Cisneros, 
Transborder  Office,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  PO  Box  530870, 
San  Diego,  CA  92153-0870 
Phone:  909  653-2299 

RIN:  2126-AA34 

2221.  -(SAFETY  MONITORING  SYSTEM 
AND  COMPLIANCE  INITIATIVE  FOR 
MEXICO-DOMiaLED  MOTOR 
CARRIERS  OPERATING  IN  THE 
UNITED  STATES 
Priority:  Other  Significant 

Legal  Authority:  49  USC  113;  49  USC 
504;  49  USC  52lO))(5)(A);  49  USC  5113; 
49  USC  31136;  49  USC  31144;  49  USC 
31502;  Pub.  L.  107-87,  Sec.  350 

CFR  Citation:  49  CFR  385 
Legal  Deadline:  None 
Abstract:  This  action  implements  a 
safety  monitoring  system  and 
compliance  initiative  designed  to 
evaluate  the  continuing  safety  fitness  of 
all  Mexico-domiciled  motor  carriers 
within  18  months  after  receiving  a 
provisional  Certificate  of  Registration  or 
provisional  authority  to  operate  in  the 
United  States.  The  rule  also  establishes 
suspension  and  revocation  procedures 
for  provisional  Certificates  of 
Registration  and  operating  authority 
and  incorporates  criteria  to  be  used  by 
FMCSA  in  evaluating  whether  Mexico- 
domiciled  carriers  exercise  basic  safety 
management  controls.  The  interim  rule 
included  requirements  that  were  not 
proposed  in  the  NPRM,  but  which  are 
necessary  to  comply  with  the  FY  2002 
DOT  Appropriations  Act.  This  action  is 
significant  due  to  anticipated  public 
interest  and  safety-related  issues. 
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TInwtabiT 
Action 


Actkm 


FR  Cite 


05/03«)1   66  FR  22415 
07/02/01 

03/19/02  67  FR  12758 
04/18/02 


osmm 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 
Final  Action  11/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Michael  J.  Lamm, 
Team  Leader,  Enforcement.  Department 
of  Transportation.  Federal  Motor 
Carrier  Safety  Administration,  MC-ECE, 
OfBce  of  Enforcement  and  Compliance, 
400  Seventh  Street,  SW..  Room  8310. 
Washington,  DC  20590 
Phone:  202  366-6093 

RIN:  2126-AA35 

?o^  -t^ENERAL  REQUIREMENTS; 
INSPECTION,  REPAIR,  AND 
MAINTENANCE;  INTERMODAL 
CONTAINER  CHASSIS  AND  TRAILERS 

Priority:  Other  Significant 

Unfunded  Marfdates:  Undetermined 


AutllOrtty:  49  USC  504;  49  USC 
31133:  49  USC  31136;  49  USC  31502 

CFR  Citation:  49  CFR  1.73;  49  CFR 
390;  49  CFR  396 

Legal  Deadline:  None 

Abstract  In  response  to  a  petition  for 
rulemaking  filed  by  the  American 
Trucking  Association.  Inc.  (ATA)  and 
the  ATA  Intermodal  Conference  (the 
petitioners),  the  FMCSA  (then  the 
FHWA)  agreed  to  consider  revisions  to 
the  requirements  in  parts  390  and  396 
of  the  Federal  Motor  Carrier  Safety 
Regulations  that  place  upon  motor 
carriers  the  responsibility  for 
maintaining  intermodal  container 
chassis  and  trailers.  These  regulations 
provide  the  requirements  for  the 
inspection,  repair  and  maintenance  of 
commercial  motor  vehicles.  This  action 
is  considered  significant  because  of 
substantial  industry  and  public  interest. 


FR  CM* 


ANPRM 

ANPRM  Comment 
Period  End 


02/17/99  64  FR  7849 
04/19/99 


Comment  Period  End    05/05/99  64  FR  24128 
Comment  Period  08/30/99 

Extended 
Next  Action  Undetemfiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Deborah  M.  Freund. 
Senior  Transportation  Specialist. 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-PSV,  Office  of  Bus  and  Truck 
Standards  and  Operation,  400  Seventh 
Street,  SW.,  Washington.  DC 
Phone:  202  366-4009 

RIN:  2126-AA38 

2223.  -t^FEDERAL  MOTOR  CARRIER 
SAFETY  REGULATIONS;  ZERO-BASE 
REVISION 

Priority:  Other  Significant 

Legal  Autttority:  49  USC  113;  49  USC 
501  and  504;  49  USf  13101.  13301. 
13902;  49  USC  31101.  31132.  31136. 
31301.  and  31502;  PL  104-88 

CFR  Citation:  49  CFR  325,  393,  398, 
and  399;  49  CFR  1.73 

Legal  Deadline:  None 

Abstract:  The  FMCSA  considered  this 
action  as  a  means  to  simplifying, 
clarifying,  and  reorganizing  the  Federal 
Motor  Carrier  Safety  Regidations 
(FMCSRs).  In  1992.  a  "zero-based 
review"  was  launched  to  improve  the 
organization,  format  and  clarity  of  the 
FMCSRs  and  collateral  regulations. 
This  proposal  represents  the  most 
recent  phase  of  a  "zero-based"  review 
of  motor  carrier  safety  regulations  to 
establish  more  effective,  enforceable 
requirements.  It  would  propose 
provisions  that  could  affect  public 
safety  and  potentially  raises  novel 
policy  issues  concerning  federalism. 

FMCSA  plaimed  to  release  a  new 
rulebook  in  incremental  stages  for  an 
ordered  approach  to  analyzing 
comments  and  to  ensure  that  the  final 
rulebook  is  consistent  and  compatible. 
The  rulebook  would  constitute  a  major 
rewrite  of  the  FMCSRs,  including 
significant  format  and  organizational 
changes.  This  action  is  considered 
significant  due  to  anticipated  public 
interesL 


FR  Cite        Timetal)le:  Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affr  Jted:  State 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Valerie  Height, 
Regulatory  Development  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-PRR,  Office  of  Policy  Plans  and 
Regulation,  400  Seventh  Street.  SW.. 
Washington,  DC  20590 
Phone:  202  366-0901 

RIN:  2126-AA39 


2224.  -tPOST-ACCIDENT 
COI4TROLLED  SUBSTANCES  AND 
ALCOHOL  TEST  RESULTS; 
REPORTING  REQUIREMENTS  FOR 
THE  FATALITY  ANALYSIS 
REPORTING  SYSTEM 

Priority:  Other  Significant 

Legal  Authority:  PL  74-255;  PL  98-554; 
PL  99-570;  PL  102-143;  PL  106-159;  49 
USC  31136;  49  USC  31301  et  seq;  49 
USC  31502 

CFR  Citation:  49  CFR  1.73;  49  CFR  382 

l.agal  Deadline:  None 

Abstract:  FMCSA  is  considering 
amending  its  controlled  substances  and 
alcohol  testing  regulations  to  require 
employers  subject  to  those 
requirements  to  report  certain 
information  to  State-employed  Fatality 
Analysis  Reporting  System  (FARS) 
analysts  concerning  fetal 
crashes/accidents.  Currently,  only 
FMCSA  and  State  officials  with 
regulatory  authority  over  the  employer 
or  any  of  its  drivers  may  obtain 
information  concerning  controlled 
substances  and  alcohol  testing  results 
and  records.  This  action  would  require 
employers  to  provide  information  to 
FARS  analysts,  irrespective  of  their 
State  authority,  working  under  contract 
with  the  National  Highway  Traffic 
Safety  Administration  (NHTSA).  The 
information  employers  would  be 
required  to  submit  to  the  analysts 
would  enable  NHTSA,  in  conjunction 
with  FMCSA.  to  compile  and  analyze 
data  on  the  incidence  of  commercial 
motor  vehicle  (CMV)  drivers  who  test 
positive  for  controlled  substances 
and/or  alcohol  use  in  post-accident 
tests  conducted  after  fatal  crashes. 
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Long-Term  Actions 


FMCSA  would  also  use  the  data  to  help 
assess  the  effectiveness  of  its  controlled 
substances  and  alcohol  testing 
regulations. 

THnetabla: 


Action 


Dale         FR  CHa 


NPRM 


11/00/03 


Regulatory  Flexibility  Analysis 

Inquired:  No 

Small  Entities  Affected:  Organizations 

Government  Levels  Affsctad:  Local, 
Federal 

Agency  Contact:  David  R.  Miller, 
Regulatory  Development  Division. 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration. 
MC-PRR.  Office  of  Policy  Plans  and 
Regulation.  400  Seventh  Street,  SW.. 
Washington.  DC  20590 
Phone:  202  366-5011 

RIN:  2126-AA50 

2225.  ♦NEW  ENTRANT  SAFETY 
ASSURANCE  PROCESS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetennined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  PL  106-159.  sec  210 

CFR  Citation:  49  CFR  385 

Legal  Deadline:  None 

Abstract:  This  action  will  establish 
Tninimiim  requirements  for  new  entrant 
motor  carriers  to  ensure  that  they  are 
knowledgeable  about  applicable  Federal 
motor  carrier  safety  standards.  After 
ensuring  that  they  are  knowledgeable, 
the  new  entrants  will  operate  for  18 
months  in  which  time  they  must  pass 
a  safety  review  in  order  to  receive 
permanent  operating  authority.  This 
rule  is  signfficant  because  of  public  and 
congressional  interest  in  rules  required 
.  by  MCSLV. 


Federalism:  Undetermined 

Agency  Contact:  Larry  M.  Minor, 
Chief,  Vehicle  and  Roadside 
Operations.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSV,  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  212&-AA59, 

2226.  PARTS  AND  ACCESSORIES 
NECESSARY  FOR  SAFE  OPEBATION; 
GENERAL  AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  102-240,  sec 
1041(b);  49  USC  31136;  49  USC  31502 

CFR  Citation:  49  CFR  392;  49  CFR  393 

Legal  Deadline:  None 

Abstracfc  FMCSA  is  amending  part  393 
of  the  Federal  Motor  Carrier  Safety 
Regulations,  Parts  and  Accessories 
Necessary  for  Safe  Operation.  The 
amendments  are  intended  to  remove 
obsolete  and  redundant  regulations; 
respond  to  several  petitions  for 
rulemaking;  provide  improved 
definitions  of  vehicle  t3rpes,  systems, 
and  components;  resolve 
inconsistencies  between  part  393  and 
the  National  Highway  Traffic  Safety 
Administration's  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  571);  and 
codify  certain  FMCSA  regulatory 
guidance  concerning  the  requirements 
of  part  393.  Generally,  the  amendments 
do  not  involve  the  establishment  of 
new  or  more  stringent  requirements  but 
a  clarification  of  existing  requirements. 

TlmeHaMe: 


Action 


FR  Cite 


05/13/02  67  FR  31978 
07/12/02 


Interim  FirwU  Rule 
Interim  Rnal  Rule 

Comment  Period 

End 
Interim  Final  Rule         01/01/03 

Effective 
Final  Action  01/00/04 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Govammant  Levels  Affactad:  None 


Action 


FR  Cite 


04/14/97  62  FR  18170 
06/12/97  62  FR  32066 


NPRM 

NPRM  Comment 

Period  Extended 
NPRM  Comment  06/13/97 

Period  End 
Comment  Period  End    07/28/97 
Public  Meeting  02/20/98  63  FR  8606 

Next  /Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected: 

Undetermined 

Agency  Contact  Larry  M.  Minor. 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration.  MC-PSV,  Cffice 


of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA61 


2227.  RULES  OF  PRACTICE  FOR 
ADMINISTRATIVE  PROCEEDINGS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-159,  sec  205 

CFR  Citation:  49  CFR  386 

Legal  Deadline:  None 

Abstract:  FMCSA  proposes  to  adopt 
procedural  rules  in  order  to  conduct 
administrative  proceedings  under 
section  205  of  die  Motor  Carrier  Safety 
Improvement  Act  of  1999  (MCSIA). 
This  section  provides  for  the  issuance 
of  out-of-service  orders.  On  February 
16,  2000,  FMCSA  issued  a  final  rule 
amending  the  Rules  of  Practice  to 
include  violations  of  commercial  . 
regulations.  However,  this  modffication 
to  the  administrative  rules  applied  only 
to  civil  penalty  proceedings. 

Timetable: 


Action 


(Mb         FR  en* 


NPRM 


11/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  M.  Lehrman, 
Attorney,  Regulatory  Development 
Division.  Department  of  Transportation, 
Federal  Motor  Carrier  Safety 
Administi^tion,  MC-PRR.  Office  of 
Policy  Plans  and  Regulation,  400 
Seventh  Sti«et,  SW.,  Washington.  DC 
20590 
Phone:  202  366-0994 

RIN:  2126-AA63 

2228.  +CERTIRCATION  OF  SAFETY 
AUDITORS,  SAFETY  INVESTKSATORS, 
AND  SAFETY  INSPECTORS 

Priority:  Other  Significant 

Legal  Authority:  PL  106-159,  sec  211 

CFR  Citation:  49  CFR  385 

Legal  Deadline:  Final,  Statutory, 
December  9.  2000. 

Abstract:  This  rule  would  require  that   - 
any  safety  inspection,  audit,  or  review 
be  conducted  by  a  certified  investigator. 
It  would  give  the  FMCSA  authority  to 
decertify  an  investigator,  including  a 
third-party  investigator  for  failure  to 
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meet  the  prescribed  certification 
standards.  It  is  required  by  section  211 
of  the  Motor  Carrier  Safety 
Improvement  Act  of  1999.  This  rule  is 
significant  because  of  public  and 
congressional  interest  in  rules  required 
by  MCSIA. 

TlfiMtable: 


Action 


FR  CM* 


Interim  Final  Rule 
Intehm  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Effective 
Effective  Date 

Delayed  until  July 

17.2002 
Final  Action 


03/1 9«)2  67  FR  12776 
05/20«)2      ' 


06/17/02 


06/17/02  67  FR  41 196 


IIAXVOS 


Regulatory  naxMNty  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Larry  M.  Minor, 
Chief.  Vehicle  and  Roadside 
Operations.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration.  MC-PSV.  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington.  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA64 


2229.  ♦CERTIFICATION  OF 
COMPUANCE  WITH  FEDERAL 
MOTOR  VEHICLE  SAFETY 
STANDARDS  (FMVSS) 

Priority:  Other  Significant 

Legal  Auttwrity:  PL  102-240,  sec 
1041(b);  105  Stat.  1914;  49  USC  31136; 
49  USC  31502;  49  CFR  1.73 

CFR  Citation:  49  CFR  393.8 

Legal  Deadline:  None 

Abstract  FMCSA  proposes  to  amend 
the  Federal  Motor  Carrier'  Safety 


Long-Term  Actions 


Regulations  so  that  motor  carriers 
ensure  that  each  commercial  motor 
vehicle  (CMV)  they  operate  in  interstate 
commerce  displays  a  label  certifying 
that  the  vehicle  complies  with  all 
applicable  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS)  in  effect  on  the 
date  of  manufachire.  This  rulemaking 
ensures  that  all  motor  carriers  operating 
CMVs  in  the  United  States  use  only 
vehicles  that  were  certified  by  the 
manufacturer  as  meeting  all  applicable 
Federal  safety  performance 
requirements.  This  action  is  significant 
because  of  substantial  public  and 
congressional  interest  and  safety 
implications. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
h4ext  Action  Undetemuned 


03/19/02  67  FR  12782 
05/20/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Deborah  M.  Freimd, 
Senior  Transportation  Specialist, 
Department  of  Transportation,  FedOTal 
Motor  Carrier  Safety  Administration, 
MC-PSV,  Office  of  Bus  and  Truck 
Standards  and  Operation,  400  Seventh 
Street.  SW..  Washington,  DC 
Phone:  202  366-4009 

Related  RIN:  Related  To  2127-AI59, 
Related  To  2127-A160,  Related  To  2127- 
AI64 

RIN:  2126-AA69 


2230.  •  -^REGISTRATION 
ENFORCEMENT 

Priority:  Other  Significant 

Legal  Autttortty:  PL  106-159,  sec  205; 
113  Stat  1762 


CFR  Citation:  49  CFR  350  and  392;  49 
CFR  1.73 

Legal  Deadline:  None 

AlMtract:  This  nile  prohibits  a  motor 
carrier  who  is  subject  to  the  registration 
requirements  imder  49  U.S.C.  13902 
firom  operating  a  commercial  motor 
vehicle  in  interstate  commerce  unless 
it  has  registered  with  FMCSA.  Motor 
carriers  are  also  prohibited  from 
operating  beyond  the  scope  of  their 
registered  authorization.  If  vehicles  are 
discovered  operating  in  violation  of 
such  registration  requirements,  they 
will  be  placed  out  of  service,  and  the 
carrier  may  be  subject  to  additional 
penalties.  This  action  makes  State 
enforcement  of  the  registration 
requirements  a  condition  of  MCSAP 
eligibility.  This  action  is  considered 
significant  because  of  substantial  public 
interest. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


08/28/02  67  FR  55162 
09/27/02 

10/28/02 


11/0OA)3 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  Local. 
State 

Agency  Contact:  Larry  M.  Minor, 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSV,  Office 
of  Truck  and  Bus  Standards  and 
Operations.  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA78 
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Completed  Actions 


2231.  DEVELOPMENT  OF  A  NORTH 
AMERICAN  STANDARD  FOR 
PROTECTION  AGAINST  SHIFTING 
AND  FALUNG  CARGO 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  31136;  49 
USC  31502 

CFR  Citation:  49  CFR  393;  49  CFR  1.73 

l.egal  Deadline:  None 

Abstract  FMCSA  is  amending  its 
regulations  concerning  cargo 
securement  requirements  for 
conmiercial  motor  vehicles  engaged  in 
interstate  commerce.  The  FMCSA 
intends  to  adopt  new  cargo  securement 
guidelines  that  will  be  based  upon  the 
results  of  a  multi-year  comprehensive 
research  program  to  evaluate  current 
regulations  and  industry  practices. 

Timetable: 

Action 


Data         FR  Cite 


10/17/96  61  FR  54142 
12/16/96 

04/21/97  62  FR  19252 
12/18/00  65  FR  79050 
03/19/01 

09/27/02  67  FR  61212 
12/26/02 


performance-based  brake  testers 
(PBBTs),  which  measure  the  braking 
performance  of  commercial  motor 
vehicles  (CMVs).  The  specific  types  of 
PBBTs  addressed  in  this  action  are  the 
roller  dynamometer,  breakaway  torque 
tester,  and  flat-plate  tester.  This  rule 
allows  State  and  local  enforcement 
officials  to  issue  citations  based  on 
PBBT  braking  force  measurements. 

Timetable: 

Action  Date         FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Notice  of  Meeting 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 
Rnal  /Action  Effective 

Regulatory  Flexibility  Analysis 
Raqulrad:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Ijevels  Affactsd:  None 

Agency  Contact:  Larry  M.  Minor, 
Chief,  Vehicle  and  Roadside 
Operations,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-PSV.  Office 
of  Truck  and  Bus  Standards  and 
Operations,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA27 


2232.  BRAKE  PERFORMANCE 
REQUIREMENTS  FOR  CMVS 
INSPECTED  BY  PERFORMANCE- 
BASED  BRAKE  TESTERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  102-240,  sec 
1041(b);  49  USC  31136;  49  USC  31502 

CFR  Citation:  49  CFR  393;  49  CFR  1.73 

Legal  Deadline:  None 

Abstract  FMCSA  amends  the  Federal 
Motor  Carrier  Safety  Regulations  to 
establish  pass/fail  criteria  for  use  with 


08/09/00  65  FR  48660 
10/10/00 

08/09/02  67  FR  51 770 
08/14A)2  67  FR  53048 

02/05/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Conection;  Effective 

Date 
Final  Rule  Effective 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gary  R.  Woodford, 
Vehicle  and  Roadside  Operations 
Division,  Department  of  Transportation, 
Federal  Motor  Carrier  Safety 
Administration,  MC-PSV,  Office  of  Bus 
and  Truck  Standards  and  Operations, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590 
Phone:  202  366-4009 

RIN:  2126-AA46 

2233.  COMMERCIAL  DRIVER'S 

UCENSE  STANDARDS; 

REQUIREMENTS  AND  PENALTIES; 

NONCOMMERaAL  MOTOR  VEHK^LE 

VK>LATK>NS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-159,  sec 
201(b);  PL  106-159,  sec  202(h) 

CFR  Citation:  49  CFR  383  and  384 

Legal  Deadline:  Final,  Statutory, 
December  9,  2000,  PL  106-159,  sec 
201(b). 

Abstract  The  proposals  in  this  NPRM 
were  merged  with  the  final  rule  in 
2126-AA60.  The  proposed  regulations 
specified  that  a  driver  who  holds  a 
commercial  driver's  license  (CDL)  and 
is  convicted  of  a  drug-  or  alcohol- 
related  offense  or  another  offense  that 
results  in  the  revocation,  cancellation, 
or  suspension  of  the  CDL,  while 
operating  a  noncommercial  motor 
vehicle,  be  disqualified  firom  operating 
a  conunercial  motor  vehicle.  This 
action  was  in  response  to  sections 


201(b)  and  202(h)  of  the  Motor  Carrier 
Safety  Improvement  Act  of  1999. 

Timetal>le: 


Action 


Data 


FR  CHs 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective 


05/04/01   66  FR  22499 
08/02A)1      ' 


07/31/02  67  FR  49742 
09/30/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Robert  Redmond, 
Senior  Transportation  Specialist,  State 
Programs  Division,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-ESS,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-5014 

Related  RIN:  Merged  With  2126-AA60 

RIN:  2126-AA55 

2234.  COMMERaAL  DRIVER'S 
UCENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES; 
COMMERCIAL  DRIVER'S  UCENSE 
PROGRAM  IMPROVEMENTS 

Priority:  Substantive,  Nonsigmficant 

Legal  Auttiority:  PL  106-159,  sec 
103(c);  PL  106-159,  sec  103(e);  PL  106- 
159,  sec  201(c);  PL  106-159,  sec  202; 
PL  106-159.  sec  203;  PL  106-159,  sec 
208;  PL  106-159,  sec  214 

CFR  Citation:  49  CFR  350;  49  CFR  383; 
49  CFR  384 

Legal  Deadline:  None 

Abstract:  This  action  amended  various 
provisions  of  the  Commercial  Driver's 
License  (CDL)  program  requirements  to 
implement  chaiiges  mandated  by  the 
Motor  Carrier  Safety  Improvement  Act 
of  1999.  Specific  issues  to  be  addressed 
include  the  followdng: 

(1)  Emergency  grants  to  States  in  non- 
compliance vndi  CDL  requirements; 

(2)  Withholding  MCSAP  funds  from 
States  in  non-compliance  with  CDL 
requirements: 

(3)  Disqualification  for  driving  while 
suspended;  Disqualified  and  causing  a 
fatuity; 

(4)  Emergency  disqualification  of 
drivers  posing  an  imminent  hazard; 

(5)  Expanding  the  definition  of  serious 
traffic  violations; 
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Completed  Actions 


(6)  Expanded  driver  record  check; 

(7)  New  notification  requirements: 

(8)  Prohibition  on  hardship  license  to 
drivers  who  lose  base  license; 

(9)  Penalties  for  violating  minimum 
licensing  requirements; 

(10)  Maintaining  a  record  of  all 
violations; 

(11)  Masking  prohibition: 

(12)  Decertification  of  State  CDL 
programs  for  noncompliance: 

(13)  Definition  of  imminent  hazard: 

(14)  School  bus  endorsement. 


Action 


FR  en* 


NPRM  07/27/01   66  FR  39248 

NPRM  Comment  1025/01 

Period  End 

Final  Rute  07/31/02  67  FR  49742 

FinaJ  Rule  Effective  09/30/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Robert  Redmond. 
Senior  Transportation  Specialist,  State 
Programs  Division.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  MC-ESS,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-5014 

Related  RIN:  Merged  With  2126-AA55 

mN:  2126-AA6G 


2235.  REVISION  TO  PERIODIC  TIRE 
CHECK  REQUIREMENT  FOR  MOTOR 
CARRIERS  TRANSPOfniNG 
HAZARDOUS  MATERIALS 

Substantive.  Nonsignificant 

Auttwrlty:  49  USC  322;  49  USC 
31136  and  31502;  49  CFR  1.73 

CFR  Citation:  49  CFR  397 

Legal  Deadline:  None 

Abstract:  This  action  eliminates  the 
periodic  tire  inspections  for  vehicles 
carrying  hazardous  materials  because  of 
teclmological  advances  related  to  tire 
fires  and  because  of  terrorist  concerns 
associated  with  numerous  stops.  This 
final  rule  was  published  by  FMCSA  in 
conjunction  with  RSPA  under  Docket 
No.  RSPA-02-12773  (HM-232B),  and 
RIN  2137-AD69.  This  action  was 
inadvertently  identified  as  significant 
in  the  spring  2002  regulatory  agenda. 


ActkMi 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 


07/16/02  67  FR  46624 
06/15/02 

10/04/02  67  FR  62191 


Final  /Action  Effective     1 1/04/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  William  A.  Quade. 
Chief,  Hazardous  Materials  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-ECH,  Office  of  Enforcement  and 
Compliance,  400  Seventh  Street,  SW., 
Washington,  DC  20590 


Phone:  202  366-2172 

Related  RIN:  Previovisly  reported  as 
2126-AA74 

RIN:  2126-AA74 


2236.  ^HAZARDOUS  MATERIAL 
ROUTE  PLANS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  322;  49  USC 
5112  and  5125;  49  CFR  1.73 

CFR  Citation:  49  CFR  397 

Ljegal  Deadline:  None 

Abstract:  Hazardous  materials  carriers 
would  be  required  to  prepare  and  sign 
a  route  plan.  The  plan  must  be  in  the 
posession  of  the  driver  of  any  Table 
1  hazardous  material  (explosives, 
radioactive  materials,  poison  by 
inhalation  hazard  materials).  Certain 
regulatory  actions  by  RSPA  made  this 
action  less  necessary.  The  agency 
terminated  this  action  on  07/05/2002. 

Timetable: 


Action 


DMe  FR  Cite 


Terminated 


07/05/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l-evels  Affected:  None 

Agency  Contact:  William  A.  Quade, 
Chief,  Hazardous  Materials  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
MC-ECH,  Office  of  Enforcement  and 
Compliance,  400  Seventh  Street,  SW., 
Washington,  DC  20590 
Phone:  202  366-2172 

RIN:  2126-AA75 


Department  of  Transportation  (DOT) 

National  Highway  Traffic  Safety  Administration  (NHTSA) 


Prerule  Stage 


2237.  REVIEW:  ODOMETER  FRAUD 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  580 

None 


Abstract:  This  review  involves  analysis 
of  the  incident  rates  and  costs  of 
odometer  fraud  and  an  assessment  of 
State  and  Federal  efforts  to  combat 


odometer  fraud.  To  complete  this 
review,  the  agency  requested 
permission  to  collect  a  sample  of 
odometer  readings  of  registered 
piassenger  cars  that  are  less  than  10 
years  old  from  vehicle  dealers, 
distributors,  vehicle  title  files,  and  State 
Department  of  Motor  Vehicle  agencies. 
Congress  directed  the  agency  to 
conduct  this  review. 


Action 


FR  Cite 


10/01/95 

09/23/96  61  FR  49609 


Begin  Review 
Coltectionof 
Information 

Comntent  Period  End 
Collection  of 
Information 
Comment  Period  End    07/07/97 
Technical  Report  07/16/02  67  FR  46703 

End  Review  03/00/03 


11/11/96 

06/06/97  62  FR  31 186 
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Prerule  Stage 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  There  are 
approximately  452,000  cases  of 
odometer  fraud  per  year  in  the  United 
States.  There  is  a  3.47  percent  chance 
that  a  vehicle  would  have  its  odometer 
rolled  back  at  some  point  during  the 
first  11  years  of  its  life.  Consiuners  pay 
on  average  $2,336  more  for  a  rolled- 
back  vehicle  then  they  would  have 
been  willing  to  pay  if  they  had  known 
its  true  mileage. 

Agency  Contact:  Charles  J.  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane@nhtsa.dot.gov 

RIN:  2127-AF53 

2238.  REVIEW:  AMERICAN 
AUTOMOBILE  LABELING  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  32304 

CFR  Citation:  49  CFR  583 

l.egal  Deadline:  None 

Abstrscfc  The  American  Automobile 
Labeling  Act  requires  new  passenger 
cars  and  light  trucks,  beginning  October 
1,  1994,  to  bear  labels  providing 
information  on  the  extent  to  which 
their  parts  are  of  domestic  origin.  The 
objective  of  this  review  is  to  determine 
the  extent  to  which  new-vehicle  buyers 
know  about,  understand  and  use  this 
information,  and  to  estimate  the  effect 
of  the  labels  on  vehicle  production  and 
sales. 

Timetable: 


Additionai  information:  In  a  survey  of 
646  recent  or  imminent  new-vehicle 
buyers,  over  75  percent  were  unaware 
of  the  existence  of  automobile  parts 
content  labels.  Among  those  who  had 
read  the  labels,  many  said  they  used 
the  country-of-assembly  information, 
but  none  said  they  used  the  numerical 
U.S./Canadian  parts  content  score. 
Overall  U.S./Canadian  parts  content  in 
new  cars  and  light  trucks  dropped  frtam 
an  average  of  70  percent  in  model  year 
1995  to  67.6  percent  in  1988.  However, 
it  increased  from  47  to  59  percent  in 
transplants  while  dropping  from  89  to 
84  percent  in  Big  3  vehicles. 

Agency  Contact:  Charles  J.  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane@nhtsa.dot.gov 

RIN:  2127-AG18 

2239.  REVIEW:  HEAVY  TRUCK 
CONSPICUITY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;.49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deadline:  None 

Abstract:  The  agency  is  conducting  a 
study  to  evaluate  the  safety  effects  of 
the  conspicuity  systems  requirement 
(section  5.7)  of  Federal  Motor  Vehicle 
Safety  Standard  No.  108.  To  carry  out 
the  study,  the  agency  had  special  motor 
vehicle  crash  data  collected  by  the 
Florida  Highway  Patrol  and  the 
Pennsylvania  State  Police. 

Timetable: 


Action 


FR  Cite 


12/01/95 

07/24/97  62  FR  39886 


Begin  Review 
Collection  of 

Information 
Comment  Period  End    09/22/97 
Collection  of  02/18/98  63  FR  8249 

Information 
Collection  of  02/26/98  63FRS897 

Information 
Technical  Report  03/06/01   66  FR  13625 

End  Review  11/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affsctsd:  None 


side  and  rear  in^acts  by  other  vehicles 
into  trailers  by  29  percent  in  dark 
conditions  (including  dark-not-lighted, 
dark-lighted,  dawn  and  dusk).  In  dark- 
not-lighted  conditions,  the  tape  reduces 
side  and  rear  impacts  by  41  percent. 
When  all  heavy  trailers  have  the  tape, 
it  will  prevent  an  estimated  191  to  350 
fatalities,  3,100  to  5,000  injuries  and 
7,800  crashes  per  year. 

Agency  Contact:  Charles  J.  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane@nhtsa.dot.gov 

RIN:  2127-AG19 

2240.  MOTORCYCLE-MOUNTED 
REFLEX  REFLECTOR  HEIGHT 

Prlorlty:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 
Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  considering 
allowing  a  lower  minimum  mounting 
height  for  side  reflex  reflectors  on 
motorcycles.  The  intent  is  to  harmonize 
United  States  lighting  safety  standards 
with  European  and  Asian  reflector 
position  regulations  and  improve  the 
flow  of  trade  by  creating  "windows  of 
harmonization"  that  will  allow 
manufacturers  to  market  "common" 
vehicles  in  global  markets. 

Timstaiile: 


Action 


Date 


FR  Cite 


09/01/95 

07/01/96  61  FR  33891 


Begin  Review 
Collection  of 
Information 
Comment  Period  End    08/30/96 
Technical  Report  05/04/01   66  FR  22640 

End  Review  11/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Retroreflective 
tape  enhances  the  visibility  of  heavy 
trailers  in  the  dark.  The  tape  reduces 


Action 


Date  FR  CHa 


Agency  Decision  1 1  /00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Kenneth  Hardie, 
SaiPety  Standards  Engineer,  Department 
of  Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-21, 
Visibility  and  Injury  Prevention 
Division,  400  Seventh  Street,  SW, 
Washington,  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AG92 
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Prerule  Stage 


2241.  REVIEW:  CHILD  SAFETY  SEAT 
REGISTRATION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.213;  49  CFR 
588 

Legal  Deadlina:  None 

Abstract:  This  evaluation  involves 
analysis  of  the  effectiveness  of 
registering  child  safety  seats  to  increase 
response  to  reports  of  recalled  seats. 
This  regulation  was  selected  for  review 
because  of  public  interest  in  child 
passenger  safety. 

Timetabia: 


Action 


Date  FR  OH* 


Begin  Review 
End  Review 


10rt)1/97 
05AXy03 


Regulatory  FlaxMlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  ).  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  £)epartment  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane@nhtsa.dot.gov 

RIN:  2127-AG93 

2242.  REVIEW:  AIR  BAG  ON-OFF 
SWITCHES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
40  USC  30166 

CFR  Citation:  49  CFR  571.208 

l.egal  Deadline:  None 

Abstract  This  standard  allows 
passenger  vehicles  to  be  equipped  with 
an  on-off  switch  for  the  right  front 
passenger  air  bag  if  the  rear  seat  cannot 
accommodate  a  rear-facing  infant  seat. 
The  standard  also  enables  vehicle 
owners  to  obtain  an  on-off  switch  for 
their  passenger  and/or  driver  air  bag  if 
they  transport  people  who  should  not 
be  exposed  to  an  air  bag  deployment. 
The  agency  will  determine,  by 
observation  of  vehicles  in  use,  the 
percentage  of  on-off  switches  that  are 
being  correctly  used.  This  regulation 


was  selected  for  review  because  of  its 
public  interest  and  potential  benefit. 

TlmstaMa: 


Action 


Dale         FR  CM* 


Begin  Review 

End  Review 


04/01/98 
06«XV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Preliminary 
results  of  the  observational  survey  are 
that  the  switches  were  left  on  (when 
they  should  be  off)  for  9  percent  of 
infant  passengers,  27  percent  of  child 
passengers  age  1-6,  and  56  percent  of 
child  passengers  age  7-12.  They  were 
turned  off  for  18  percent  of  teen  and 
adult  passengers,  depriving  them  of  any 
potential  benefits  of  air  bags. 

Agency  Contact:  Charles  J.  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  Department  of 

Transportation,  National  tlighway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane9nhtsa.dot.gov 

RIN:  2127-AH12 

2243.  CHILD  RESTRAINTS  FOR 
OLDER  CHILDREN 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.213 

Legal  Deadline:  None 

Abstract  In  response  to  a  petition  for 
rulemaking,  the  agency  requested 
comments  on  whether  the  child 
restraint  standard  should  be  amended 
to  facilitate  the  production  of  lap  belt- 
installed  booster  seats  and  other  child 
restraints  for  children  weighing  over  18 
lulograms,  such  as  by  allowing  use  of 
a  tether  in  some  of  the  compliance 
tests. 

Timetable: 


Action 


FR  GNa 


Request  fof  Comment  07A)7/99  64  FR  36657 
Comment  Period  End    09/07/99 
Agency  Decision  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affactsd:  Businesses 


Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir. 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AH14 


2244.  DEFECT  REPORTING  AND 
NOTIFICATION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  30102  to 
30103;  49  USC  30112;  49  USC  30115 
to  30121;  49  USC  30166  to  30167 

CFR  Citation:  49  CFR  573;  49  CFR  576; 
49  CFR  577 

Legal  Deadlina:  None 

Abstract:  The  agency  was  planning  to 
amend  its  current  regulations  on  Defect 
and  Noncompliance  Reports  and  Defect 
and  Noncompliance  Notification.  The 
amendments  would  have  addressed  the 
availability  of  information  regarding 
safety-related  defects  and 
noncompliance's  and  the  notification  to 
consumers  of  recalls  of  defective  and 
noncomplying  motor  vehicles  and 
motor  vehicle  equipment.  NHTSA  has 
decided  to  focus  its  resources  on 
implementing  the  defect  and 
noncompliance-related  provisions  of 
the  Transportation  Recall  Enhancement, 
Accountability,  and  Documentation  Act 
of  2000  and  therefore  has  no  present 
plans  to  move  forward  with  this 
project. 

Timetabia: 


Action 


Date         FR  Cite 


Agency  Decision  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Jonathan  D.  White. 
Chief,  Recall  Analysis  Division.  Office 
of  Defects  Investigation,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590 

Phone:  202  366-5226 
Fax:  202  366-7882 

RIN:  2127-AH89 
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2245.  PROCEDURES  FOR 

CONSIDERiNG  ENVIRONMENTAL 

IMPACTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  4321  et  seq 
(National  Environmental  Policy  Act- 
NEPA) 

CFR  Citation:  49  CFR  520 

Legal  Deadline:  None 

Abstract:  NHTSA's  regulation  will  be 
reviewed  and  revised,  as  necessary, 
where  it  conflicts  with  or  is  duplicative 

of  the  regulations  of  Coimdl  on    

Environmental  Quality  (CEQ),  40  CFR 
parts  1500-1508,  and  with  DOT  Order 
5610.1C.  each  of  which  implements  the 
National  Environmental  Policy  Act 
(NEPA).  42  USC  4321  et  seq. 

Timetable: 


Action 


Dele         FR  Cite 


NPRM 


12/00«)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  Wood, 
Division  Chief,  Rulemaking  Division. 
Office  of  the  Chief  Counsel,  Department 
of  Transportation.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590 
Phone:  202  366-2992 

RIN:  2127-AB79 


2246.  SEATING  SYSTEMS 
PERFORMANCE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  40  CFR  571.207 
Legal  Deadline:  None 

Atwtract:  Environmental  Research  and 
"Safety  Technologists  of  Flagstaff.  AZ. 
petitioned  the  agency  to  reexamine  the 
seatback  performance  requirements  of 
the  standard  in  rear  impact  crashes. 

Timetable: 


Action 


Dete         FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Request  for 

Comments 
Comnoent  Period  End    01/22/93 
NPRM  04AXV03 


10/04/89  54  FR  40896 
12/04/89 


11/23/92  57  FR  54958 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.eveis  Affected:  None 

Additional  Information:  Petitions  for 
rulemaking  were  granted  07/24/89.  See 
a  related  rulemaking  action  involving 
these  petitioners  imder  RDM  2127-AC57. 
The  first  part  of  the  research  is 
complete.  A  computer  model  and  a 
prototype  seat  were  developed. 
Information  on  this  research  is 
available  in  the  docket  along  with  a 
report  on  crash  data  analys's.  The 
agency  is  currently  evaluatmg  the 
research  results  and  conducting 
dynamic  seat  testing. 

Agency  Contact:  Lori  Summers. 
Division  Chief,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration.  NVS-112. 
Light  Duty  Vehicles  Division.  400 
Seventh  Street.  SW,  Washington,  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AD08 


2247.  CERTIFICATION 
REQUIREMENTS  OF  MULTISTAGE 
VEHICLES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  567;  49  CFR  568; 
49  CFR  1.50 

Legal  Deadline:  None 

Abstract:  The  agency  proposed  to 
amend  the  certification  requirements 
that  apply  to  incomplete  vehicles  other 
than  chassis-cabs.  Incomplete  vehicles 
are  vehicles  that  include  at  least  a 
frame  and  chassis  structure,  power 
train,  steering  system,  suspension 
system,  and  brake  system,  but  need 
further  manufacturing  performed  on 
them  to  become  completed  vehicles. 
The  agency  proposed  to  extend  the 
certffication  requirements  currently 
applying  to  chassis-cabs  to  all  types  of 
incomplete  vehicles.  The  agency 
recognizes  that  manufactiirers  who 
build  vehicles  in  more  than  one  stage 
are  faced  with  somewhat  different 
problems  than  manufacturers  who 
build  vehicles  in  a  single  stage, 
especially  when  it  comes  to  certifying 
vehicles  to  meet  Federal  Motor  Vehicle 
Safety  Standards.  The  agency  held  a 


public  meeting  to  listen  to  the  views 
of  these  groups  and  others  with  respect 
to  improving  the  vehicle  certification 
process.  The  agency  established  a 
negotiated  rulemaldng  advisory 
committee  to  develop  recommended 
amendments  to  the  existing  regiQations. 
The  agency  will  publish  the  findings 
and  recommendations  of  the  negotiated 
rulemaking  advisory  committee  and 
request  comments  from  the  public. 

Timetable: 


Action 


Dale         FR  CHe 


11/17/95  60  FR  57694 


NPRM  12A)3/91   56  FR  61392 

NPRM  Comment  01/31/92 

Period  End 
/Announced  Public 

Meeting 
Notice  of  Intent  05/20/99  64  FR  27499 

Notice  of  Fomiation  of   11/26/99  64  FR  66447 

Advisory  Committee 
Notice  of  Meetings        02/07/00  65  FR  5847 
Notice  04/19/00  65FR20936 

SNPRM  12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  information:  The  agency  has 
published  a  list  of  scheduled  meetings. 

ANALYSIS:  Regulatory  Evaluation, 
12/03/91.  56  FR  61392 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AE27 

2248.  CONVEX  CROSS-VIEW 
MIRRORS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.111 

Legal  Deadline:  None 

Akwtract:  In  response  to  a  petition  for 
rulemaking,  the  agency  requested 
comments  on  the  issue  of  rear  mounted 
cross-view  mirrors  on  light  and 
medium  duty  trucks  for  the  purpose  of 
eliminating  the  blind  spot  directly 
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Proposed  Rule  Stage 


behind  the  vehicle.  The  petitioner 
requested  that  these  mirrors  be 
mandated  to  eliminate  backing 
accidents  where  children  could  be 
seriously  injured  or  killed.  Petition  was 
granted. 


Action 


FR  CM* 


Request  for  06/17/96  61  FR  30586 

Comments 

Comment  Period  End  1 0/1 5/96 

ANPRM  11/27/00  65  FR  70681 

ANPRM  Comment  01/26/01 

Period  End 

NPRM  12/00/02 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Chris  Flanigan. 
General  Engineer,  Special  Project  Staff, 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington. 
DC  20590 
Phone:  202  366-4931 

RIN:  2127-AG41 


2249.  POLITICAL  SUBDIVISION 
PARTICIPATION  IN  STATE  HIGHWAY 
SAFETY  PROGRAMS  AND  STATE 
HIGHWAY  SAFETY  AGENCY 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  23  USC  402 

CFR  Citation:  23  CFR  1250:  23  CFR 
1251 

Legal  Deadline:  None 

Abstract:  The  agency  is  proposing  to 
amend  certain  provisions  concerning 
the  State  Highway  Safety  Programs  to 
streamline  them,  address  statutory 
changes,  and  delete  obsolete  or 
unnecessary  requirements. 

Tlmetabla: 


Action 


Dale  FR  Cite 


NPRM 


04/00«)3 


Regulatory  Flexibility  Aruilysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local.  Tribal 

Agency  Contact:  John  Donaldson, 
Senior  Attorney.  Office  of  Chief 
Counsel,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW..  Washington,  DC  20590 


Phone:  202  366-1834 
RIN:  2127-AHOO 


2250.  DERNITION  OF 
MULTIFUNCTIONAL  SCHOOL 
ACTIVITY  BUS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  9  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571 
Legal  Deadline:  None 
Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  prpposing  to 
amend  various  sections  of  part  571  to 
create  a  new  vehicle  type,  tentatively 
called  community  transportation 
vehicles,  that  will  have  to  meet  the 
crashworthiness  standards  applicable  to 
school  buses,  but  will  not  have  to  meet 
some  of  the  crash  avoidance  standards 
(i.e..  stop  arms,  flashing  lights,  etc.). 
This  would  allow  manufacturers  to 
certify  vehicles  that  will  be  less 
expensive  and  as  safe  as  a  school  bus 
for  transportation  of  Head  Start 
students  because  we  have  tentatively 
decided  that  the  school  bus  crash 
avoidance  features  are  unnecessary 
when  there  is  no  curb-side  pickup. 

Timetable: 


Abstract:  The  agency  is  amending 
selected  Federal  motor  vehicle  safety 
standards  by  converting  English 
measurements  in  those  standards  to 
metric  measurements.  This  rulemaking 
is  the  third  and  final  in  a  series  that 
the  agency  will  undertake  to  implement 
the  Federal  policy  that  the  metric 
system  is  the  preferred  system  of 
weights  and  measures  for  U.S.  trade 
and  commerce.  The  conversions  are  not 
intended  to  change  the  stringency  of 
the  affected  Federal  motor  vehicles 
safety  standards. 


Timetable: 


Action 


Date  FR  Cite 


NPRM 


12/00A)2 


Regulatory  Flexibility  Analysis 
Required:  Nu 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration.  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoii^nhtsa.dot.gov 

RIN:  2127-AH23 

2251.  METRIC  CONVERSION— PHASE 
III 

Priority:  Substantive,  Nonsignificant 

Legal  AuttUKlty:  49  USC  322:  49  USC 
30111:  49  USC  30115:  49  USC  30117; 
49  USC  30166;  PL  100-418.  sec  5164 

CFR  Citation:  49  CFR  571 

Legal  Deadline:  None 


Action 


Date  FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Noble  Bowie, 
Director.  Office  of  Planning  and 
Consumer  Programs.  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington.  DC 
20590 
Phone:  202  366-0842 

RIN:  2127-AH27 

2252.  UPGRADE  DOOR  RETENTION 
PERFORMANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.206 

Legal  Deadline:  None 

Abstract:  Based  upon  annual  average 
estimates  bom  the  1988  through  1996 
Fatal  Analysis  Reporting  System 
(FARS)  and  the  NationeJ" Automotive 
Sampling  System  (NASS).  there  is  an 
aimual  average  of  2.515  fatalities  and 
1 .882  serious  injuries  due  to  door 
ejections.  Side  door  ejections  are  the 
second  leading  cause  of  ejections  in  all 
crashes,  superseded  only  by  ejections 
through  fixed  glazing.  One  of  the 
activities  of  agency  rollover  research 
focuses  on  reducing  injuries  and 
fatalities  resulting  from  side  door 
ejections.  This  research  has  led  the 
agency  to  identify  potential  significant 
solutions  to  mitigating  a  substantial 
number  of  these  fatalities  and  injuries 
by  improving  side  door  retention 
performance.  Therefore,  the  agency  Is 
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proposing  to  upgrade  the  door  retention 
requirements. 

Timetable: 


Timetable: 


Action 


FR  Cite 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader.  Special  Vehicles  and 

Systems  Division.  Department  of 

Transportation.  National  Highway 

Tra^c  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AH34 


2253.  ADMINISTRATIVE  REWRITE  OF 
THE  UGHTING  REQUIREMENTS 
OTHER  THAN  HEADLAMPS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deedllne:  None 

Abstract:  The  agency  is  proposing  to 
rewrite  the  reflective  devices  and 
associated  equipment  requirements  to 
make  the  standard  more  readable  and 
understandable.  The  standard  has 
grown  over  the  last  30  years  by  the 
incorporation  of  dozens  of 
amendments.  The  document  has 
become  unwieldy  to  use  and  the  agency 
decided  to  rewrite  it  to  separate  it  into 
sections  that  address  each  lighting 
function  separately.  These  sections  will 
state  the  basic  performance  necessary 
for  each  lighting  function  and  for  lamp 
installation  on  various  vehicle  types. 
The  rewrite  will  continue  to  reference 
Society  of  Automotive  Engineers  (SAE) 
and  oUier  standards  and  recommended 
practices  for  test  procedures  if  too* 
lengthy  to  incorporate  changes. 
Moreover,  it  will  codify  various  agency 
interpretations  of  its  rules  to  make  the 
standard  more  explicit.  The  proposed 
administrative  rewrite  of  the  headlamp 
regulations  can  be  found  under  RIN 
2127-AG87. 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Cole,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-21, 
Visibility  and  Injury  Prevention 
Division.  400  Seventh  Street,  SW, 
Washington.  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AH37 

2254.  EXEMPTION  FOR 
INCONSEQUENTIAL  DEFECT  OR 
NONCOMPUANCE 

Priority:  Substantive.  Nonsigmficant 

Legal  Authority:  49  USC  30113 

CFR  Citation:  49  CFR  556 

Legal  Deedllne:  None 

Abstract:  Present  reg\Uation  requires  a 
petitioner  to  submit  data  "supporting 
its  petition"  which  advocates  excusing 
it  from  its  notification  and  remedid 
obligations.  Because  the  petitioner  may 
have  pertinent  data  relevant  to  the 
agency's  decision  that  would  not 
support  granting  it,  the  agency  is 
proposing  a  clarification  that  all  data 
pertaining  to  the  subject  in  the 
possession  of  the  petitioner  be  part  of 
the  petition.  The  agency  also  is 
proposing  the  petitioner  provide  a  full 
and  accurate  analysis  of  its  petition  and 
certify  that  it  is  accurate  and  complete. 
NHTSA  had  deferred  action  on  this 
rulemaking  action  on  8/2/01,  to  allow 
it  to  focus  its  limited  resources  on  the 
defects  and  noncompliance  related 
rulemaking  actions  required  by  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Dociunentation  Act 
of  2000. 

Timetable: 


Action 


Dete  FR  Cite 


NPRM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Taylor  Vinson,  Senior 
Attoraey,  Office  of  the  Chief  Counsel, 


Department  of  Transportation,  National 

Highway  Traffic  Sidety  Administration, 

400  Seventh  Street  SW.,  Washington, 

DC  20590 

Phone:  202  366-5263 

Fax:  202  366-3820 

Email:  tvinsondnhtsa.dot.gov 

RIN:  2127-AH58- 


2255.  COMPUANCE  AND 
ENFORCEMENT 

Prlortty:  Substantive,  Nonsigmficant 

Legal  Auttiority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citatton:  49  CFR  571 

Legal  Deadline:  None 

Abstract:  The  agency  is  proposing  to 
codify  our  long-standing  general  policy 
that  motor  vehicles  and  items  of  motor 
vehicle  equipment  must  be  capable  of 
satisfying  the  requirements  of  each 
particidar  standard  or  regidation  with 
the  adjustable  components  of  the 
vehicle  or  vehicle  equipment  adjusted 
to  any  position  they  can  occupy  while 
the  vehicle  is  being  operated  unless  the 
particular  standard  or  regulation 
specffies  otherwise  or  the  manufacturer 
explicitly  warns  against  placing  the 
equipment  or  vehicle  in  that  position. 
The  agency  is  also  proposing  that 
where  a  standard  provides 
manufacturers  with  more  than  one 
.  compliance  option,  manufacturers  must 
select  which  compliance  option(s)  they 
are  certifying  to  by  the  time  they  certify 
a  vehicle  or  equipment  item. 

Timetable: 


Action 


FR  Cite 


NPRM 


03/00/03 


Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  Wood, 
Division  Chief,  Rulemaking  Division, 
Office  of  the  Chief  Counsel.  Department 
of  Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590 
Phone:  202  366-2992 

RIN:  2127-AH63 
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2256.  REGISTERED  IMPORTERS  OF 
VEHICLES  NOT  ORIGINALLY 
MANUFACTURED  TO  CONFORM  WITH 
THE  FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Lsgal  Auttiority:  49  USC  30141;  49 
use  30147 

CFR  Citation:  49  CFR  592 

Legal  Deadline:  None 

Abstract:  The  agency  proposed  to 
reduce  regulatory  biudens  associated 
with  importation  of  Canadian  vehicles 
for  resale  in  the  United  States  when 
those  vehicles  already  comply  in 
essential  respects  with  the  Federal 
motor  vehicle  safety  standards.  This 
proposal  would  enhance  safety  by 
revising  application  procedures  to 
ensure  a  higher  caliber  of  registered 
importers  and  clarifying  existing 
obligations. 

Timetable: 


Action   .                         Me          FR  Git* 

NPRM 

11/20/00  65  FR  69810 

NPRM  Comment 

02/01/01 

Period 

SNPRM 

12AXV02 

Final  Action 

12AXV02 

Final  Action  Effective     03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Taylor  Vinson.  Senior 

Attorney,  Office  of  the  Chief  Counsel, 

Department  of  Transportation,  National 

Highway  Traffic  Safety  Administration, 

400  Seventh  Street  SVV.,  Washington, 

DC  20590 

Phone:  202  366-5263 

Fax:  202  366-3820 

Email:  tvinsondnhtsa.dot.gov 

RIN:  2127-AH67 

2257.  +FRONTAL  OFFSET 
PROTECTION 

Regulatory  Plan:  This  entry  is  Seq.  No. 
109  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2127-AH73 

2258.  SPECIAL  PURPOSE  VEHICLES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMity:  49  USC  322;  49  USC 
30111:  49  USC  30115:  49  USC  30117: 
49  USC  30166 


CFR  Citation:  49  CFR  571.224 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  considering 
whether  to  amend  the  standard  for  new 
trailers  and  semitrailers  with  a  gross 
vehicle  weight  rating  (GVWR)  of  4,536 
kilograms  (10,000  pounds)  or  more  be 
equipped  with  a  rear  impact  guard  by 
revising  the  definition  of  "special 
purpose  vehicles."  These  are  vehicles 
with  rear  mounted  liflgates  that  operate 
by  swinging  through  the  area  or  reside 
in  any  part  of  the  area  that  is 
designated  for  the  horizontal  member 
of  the  rear  impact  guard. 

Timetable: 


Action 


Date         FR  Cite 


NPRIW 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division.  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW..  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AH75 

2259.  BRAKE  HOSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322:  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.106 

Legal  Deadline:  None 

At>stract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  considering 
whether  to  adopt  portions  of  the  brake 
component  Federal  safety  provisions 
that  are  now  in  the  Federal  Motor 
Carrier  Safety  Administration 
regulations  into  the  agency's  brake 
regulation. 

Timetable: 


Action 


FR  Cite 


NPRIM  12A)0/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 


Government  Levels  Affected:  None 

Agency  Contact:  jeffi-ey  Woods,  Safety 
Standards  Engineer,  Departnient  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-22, 
Vehicle  Dynamics  Division,  400 
Seventh  Street,  SW,  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-43f29 

RIN:  2127-AH79 


2260.  LOW-SPEED  VEHICLE 
PERFORMANCE  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.500 

Legal  Deadline:  None 

Abstract:  Low-speed  vehicles  (LSV) 
have  a  maximum  speed  of  between  20 
and  25  miles  per  hour  (mph).  These 
vehicles  are  required  to  have  certain 
equipment  some  of  which  does  not 
have  any  performance  requirements. 
The  agency  is  proposing  to  set 
performance  criteria  for  the  various 
safety  systems  and  hardware  necessary 
for  use  on  these  vehicles. 

Timetable: 


Action 


Date 


FR  Gils 


NPRM  08/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses . 

Government  levels  Affected:  None 

Agency  Contact:  Mike  Pyne,  Safety 
Standards  Engineer,  Office  of  Crash 
Avoidance,  Department  of 
Transportation.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-4171 


RIN:  2127-AH80 


2261.  HEADLAMP  GLARE 

Priority:  Substantive,  Nonsignificant 

i-egUl  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deadline:  None 

Abstract:  The  current  standard  sets 
minimum  and  maximum  headlamp 
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intensities  to  ensure  the  driver  of  the 
vehicle  sees  as  much  of  the  roadway 
as  possible,  while  minimizing  glare  for 
other  drivers  using  the  road.  The 
agency  has  been  receiving  a  significant 
number  of  public  complaints  about 
headlamp  glare  £rom  other  vehicles. 
Tefdmological  changes,  fleet  mix 
changes,  and  an  increase  in  the  average 
driver  age,  cause  the  agency  to 
reexamine  seeing  distance  and  glare. 

TNiMiaDie: 


Action 


FR  CHt 


09/28/01   66FR49594 


11/30/01  66  FR  59769 


Request  for 

Comments 
Reopen  Comment 

Period 
Comment  Period  End    1 2/22A)1 
Comment  Period  End    01/28/02 
NPRM  0SAXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Conlael:  Richard  Vanlderstine, 
Division  Chief,  Visibility  and  Injury 
Prevention  Division,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AH81 

2262.  STOWABLE  OR  FOLD-AWAY 
CHILD  RESTRAINT  ANCHORAGES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.225 

Legal  Deadline;  None 

Abatraet:  This  action  proposes  requests 
by  petitions  for  reconsideration  to 
permit  stovtring  and  fold-away  anchors 
on  vehicles.  The  proposal  would  set 
performance  and  other  requirements  for 
such  anchors.  This  pertains  to  the 
requirements  established  in  the  final 
rule  published  March  5, 1999  (64  FR 
10785,  RIN  2127-AG50). 

Timetable: 


Action 


Dels 


FR  Cite 


NPRM 


12AXV02 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Other  issues 
raised  by  the  petitioners  are  being 
addressed  in  RIN  2127-AH65  -  Child 
Restraint  Anchorage  Systems  -  Part  1 
and  RIN  2127-AH86  -  Child  Restraint 
Anchorage  Systems  -  Part  2. 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir9nhtsa.dot.gov 

RIN:  2127-AH85 


2263.  MOTORCYCLE  HEADLAMP 
SYSTEM 


Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deadline:  None 

■ 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  considering 
whether  to  modify  the  motorcycle 
headlamp  system  height  of  upper  beam 
and  number  of  headlamp  and  light 
source. 

TInMtable: 


Action 


FR  CM* 


NPRM 


05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Keimeth  Hardie. 
Safety  Standards  Engineer,  Department 
of  Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-21, 
Visibility  and  Injiuy  Prevention 
Division,  400  Seventh  Street,  SW, 
Washington,  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

Rnk  2127-AH92 


2264.  IMPROVE  MOTORCYCLE 
HELMET  HEAD  PROTECTION 

Priority:  Substantive,  Nonsignificant  - 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.218 

Legal  Deediine:  None 

Abstract:  In  1998,  2,284  motorcyclists 
were  killed  and  49,000  injured  in  traffic 
crashes  on  U.S.  highways.  The  agency 
believes  that  helmet  usage  by 
motorcyclists  is  the  most  effective 
method  to  reduce  deaths  and  injuries 
in  motorcycle  crashes.  In  order  to 
improve  the  head  protection  for 
motorcyclists,  the  agency  is  proposing 
to  upgrade  the  performance  standards 
and  test  procedures  to  incorporate  the 
technological  advancements  available 
in  the  current  market  and  to  review  the 
standard  for  harmonization  with  other 
major  helmet  standards. 


Priority:  Substantive,  Nonsignificant  Action 


Date         FR  Gils 


NPRM 


01/OOA)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoirdnhtsa.dot.gov 

RIN:  2127-AI03 

2265.  REORGANIZE  AND  HARMONIZE 
CONTROLS  AND  DISPLAYS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  SC  30166 

CFR  Citation:  49  CFR  571.101 

Legal  Deadline:  None 

Alsstract:  The  agency  is  proposing  to 
reorganize  the  controls  and  displays 
requirements  to  make  them  more  user- 
fiiendly  and  to  harmonize  the  standard 
with  the  Canadian  Motor  Vehicle  Safety 
Standard  No.  101  on  the  same  subject. 
These  proposed  changes  will  list  the 
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symbols  used  in  the  standard  to 
improve  driver  recognition  of  the 
function  of  controls  and  the  meaning 
of  telltales. 


Action 


FR  CHi 


NPRM 


^MW02 


Regulatory  FloxibUlty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Agency  Contact:  Gayle  Dalrymple, 
Safety  Engineer,  Vehicle  Controls  and 
Adapted  Vehicle  Division,  Department 
of  Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590 
Phone:  202  366-5559 

RIN:  2127-A109 


2266.  SEAT  BELT  EMERGENCY 
LOCKING  RETRACTOR 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  49  USC  322,  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.209 

l.egal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  proposing 
clarifications  concerning  the  test 
procedure  for  the  acceleration  pulse 
shape,  onset  rate,  time  duration,  and 
acceleration  tolerance  for  seat  belt 
emergency  locking  retractors. 

TImelabIa: 


Action 


FR  CM* 


NPRM  01AXV03 

naguialory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affscted:  Businesses 

Government  l-evels  Affected:  None 

Agency  Contact:  Lori  Siunmers, 
Division  Chief,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NVS-112. 
Light  Duty  Vehicles  Division.  400 
Seventh  Street,  SW.  Washington,  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AI38 


2267.  ADAPTATION  OF 
INSTRUMENTED  LOWER  LEGS  FOR 
HYBRID  III  MALE  AND  FEMALE 
ADULT  DUMMIES 

Priority:  Substantive,  Nonsignificant 

l.egai  Auttwrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  572 

l.egal  Deadline:  None 

Abstract:  The  agency  is  proposing  the 
use  of  crash  test  dummies  with 
instrumented  lower  legs  to  assess  the 
crashworthiness  and  the  potential  of 
lower  limb  injuries  to  occupants  of 
passenger  cars,  vans,  light  trucks,  and 
sport  utility  vehicles.  The  new  legs 
would  be  retrofits  for  im-instrumented 
legs  in  current  Hybrid  HI  male  and 
female  adult  size  dummies.  The  legs 
will  be  used  to  monitor  both  the 
inertial  impact  and  floor  pan  intrusion 
eff^ects  upon  injury  potential  to  the 
knees,  tibia,  ankle  and  feet.  The  new 
legs  will  permit  the  agency  to  assess 
the  injury  potential  to  the  lower  legs 
in  current  motor  vehicles  during 
crashes  and  also  enable  the  vehicle 
manufacturers  to  design  and  construct 
vehicles  that  will  minimize  lower  limb 
injuries. 

Timetable: 


Action 


Dels  FR  CM* 


NPRM 


05AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Richard  Morgan, 

Biomechanics  Specialist.  General 

Engineer.  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street.  SW.  Washington,  DC 

20590 

Phone:  202  366-2027 

Fax:  202  366-4329 

Email:  rmorgandnhtsa.dot.gov 

RIN:  2127-AI39 

2268.  VOLUNTARILY  INSTALLED 
SEAT  BELT  ASSEMBLY 
ANCHORAGES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  49  USC  322;  49  USC 
30111:  49  USC  30115:  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.210 


Legal  Deadline:  None 

Abstract  In  a  final  rule  published  Jime 
12,  1998  (63  FR  32143.  RIN  2127- 
AF91),  the  agency  required  anchorages 
for  voliintarily  installed  shoulder  belts 
to  comply  with  the  current 
requirements  for  3-point  belts.  This 
change  applied  mainly  to  seat  locations 
where  belts  are  required,  such  as  the 
center  rear  seat  in  passenger  cars.  This 
change  did  not  apply  to  seats  where 
no  seat  belt  was  required.  The  agency 
is  proposing  to  extend  the  anchorage 
requirement  to  seats  where  the  entire 
seat  belt  assembly  is  voluntarily 
installed.  This  change  will  mainly 
affect  passenger  seats  on  large  buses 
and  large  school  buses  where  the 
customer  decides  to  order  the  bus  with 
seat  belts. 

Timetable: 


Action 


DMe         FR  CHe 


NPRM 


05/00/03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  This  action  is 
currently  in  research. 

Agency  Contact:  Lori  Simmiers. 
Division  Chief,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NVS-112, 
Light  Duty  Vehicles  Division,  400 
Seventh  Street.  SW.  Washington.  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AI40 

2269.  IDLE  STOP  TECHNOLOGY  USED 
IN  SOME  HYBRID  ELECTRIC 
VEHICLES 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.102 

Legal  Deadline:  None 

Abstract:  The  agency  is  proposing  to 
amend  the  standard  to  clarify  the  intent 
of  the  standard  and  allow  it  to 
accommodate  "idle  stop  technology" 
used  in  some  hybrid  electric  vehicles. 
This  will  respond  to  existing 
interpretations  which  promised  such  a 
modification. 
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DOT— NHTSA 


Proposed  Rule  Stage 


Timetable: 


Action 


DMa 


FR  Cite 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entitlea  Affaded:  Businesses 

Government  Levela  Affected:  None 

Agency  Contact:  William  Evans.  Safety 
Standards  Engineer.  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-23, 
Vehicle  Controls  and  Adpated  Vehilce 
Division.  400  Seventh  Street,  SW, 
Washington,  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AI43 

2270.  +OPERATION  OF  MOTOR 
VEHICLES  BY  INTOXICATED 
PERSONS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Auttiortty:  PL  106-346.  sec  351 

CFR  Citation:  23  CFR  1225 

Legal  Deadline:  None 

Abstract:  The  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
established  a  grant  program  under 
which  States  could  qualify  for  incentive 
funds  if  they  enacted  and  enforced  a 
law  that  provides  that  any  person  vdth 
a  blood  alcohol  concentration  of  .08 
percent  or  greater  while  operating  a 
motor  vehicle  in  the  State  is  deemed 
to  have  committed  a  per  se  offense  of 
driving  while  intoxicated  or  an 
equivalent  per  se  offense.  The  agency 
published  a  final  rule  implementing 
that  incentive  grant  program.  Section 
351  of  the  Department  of 
Transportation  (DOT)  Appropriations 
Act  for  Fiscal  Year  (FY)  2001  (PL  106- 
346)  contains  a  new  provision  requiring 
the  withholding  of  certain  Federal-aid 
highway  funds  from  a  State,  beginning 
in  fiscal  year  2004.  if  the  State  has  not 
enacted  and  is  not  enforcing  such  a 
law.  The  agency  is  proposing  to  amend 
the  regulation  implementing  the 
incentive  grant  program  established  in 
TEA-21  to  reflect  the  new  sanctions 
provisions  established  in  the  DOT 
appropriations  set  for  FY  2001. 

Timetable: 


Action 


Date         FR  Cite 


Regulatory  Flexibility  Analyala 
Requiretl:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Heidi  L.  Coleman, 
Assistant  Chief  Coimsel  for  General 
Law,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW.,  Washington.  DC  20590 
Phone:  202  366-1834 

Marlene  Markison,  Chief.  Program 
Support,  Office  of  State  and 
Community  Services,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-2121 

RIN:  2127-^^44 

2271.  PROCEDURES  FOR 
PARTiaPATING  IN  AND  RECEIVING 
DATA  FROM  THE  NATIONAL  DRIVER 
REGISTRATION  PROBLEM  DRIVER 
POINTER  SYSTEM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  3030i  to 
30308;  PL  106-159,  sec  204 

CFR  CHaMon:  23  CFR  1327 

Legal  Deadline:  None 

AlMtract:  The  agency  is  proposing  to 
amend  the  National  E)river  Register 
regulations  to  implement  an 
amendment  made  by  th  >  Motor  Carrier 
Safety  Improvement  Act  of  1999  (PL 
106-159).  The  amendment  requires  a 
State,  before  issuing  or  renewing  a 
motor  vehicle  operator's  license  to  an 
individual,  to  query  both  the  National 
Driver  Register  and  the  Commercial 
Driver's  License  Information  System  on 
the  individual's  driving  record. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


01/00/03 


2272.  PARKING  BRAKES  FOR  NON- 
SCHOOL  BUS  VEHICLES  , 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.105 

Legal  Deadline:  None 

Abstract:  The  agency  is  proposing  to 
update  the  standard  to  require  non- 
school  bus  vehicles  Mdth  a  gross  vehicle 
weight  rating  (GVWR)  over  10,000 
pounds  to  be  equipped  with  a 
hydraulic  parking  brake  system. 

Timetable: 


NPRM 


11/00/02 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Glenn  Karr,  Division 
Chief,  Driver  Register  and  Traffic 
Records,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW, 
Washington,  DC  20590 
Phone:  202  366-4800 

RIN:  2127-AI45 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Samuel  Daniel, 
General  Engineer,  Special  Projects  Staff. 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4921 

RIN:  2127-AI47 


2273.  CARGO  CARRYING  CAPACITY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  575 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  considering 
mandatory  consumer  information  in  the 
form  of  a  label  that  will  inform  the 
consumer  of  the  Cargo  Carrying 
Capacity  (CCC)  of  motor  homes,  travel 
trailers,  and  5th  wheel  travel  trailers. 
Such  labeling  will  help  the  consumer 
make  informed  decisions  during  the 
purchasing  process,  act  as  a  reference 
during  cargo  loading  and  encourage  the 
recreational  vehicle  industry  to  allow 
for  greater  cargo  carrying  capacities 
which  in  turn  will  reduce  instances  of 
overloading. 

Timetable: 


Action 


DM*        FR  Cite 


NPRM 


12/00/02 
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DOT— NHTSA 


Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

GovemnMnt  Levels  Affected:  None 

Agency  Contact:  William  Evans,  Safety 
Standards  Engineer,  Department  of 
Transportation.  National  Highway 
Traffic  Safety  Administration.  NPS-23, 
Vehicle  Controls  and  Adpated  Vehilce 
Division.  400  Seventh  Street.  SW. 
Washington,  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AI50 

2274.  CONVEX  MIRRORS  FOR 
COMMERCIAL  TRUCKS 

Priority:  Substantive.  Nonsignificant 

Legal  Autttortty:  49  USC  322:  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.111 

Legal  Daedline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking  from  Ms.  Barbara  Sandord, 
the  agency  is  considering  amending  the 
standard  to  require  that  all  commercial 
trucks  traveling  on  the  interstate 
highway  system  have  convex  mirrors 
affixed  to  their  front  right  and  left 
fenders  (such  as  those  required  on 
school  buses). 

Tknetabla: 


Action 


Dal*         PR  Clli 


Request  for  12^00/02 

Comments 

Regulatory  FtexMHty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Govemmant  Levels  Affected:  None 

Agency  Contact:  Chris  Flanigan. 
General  Engineer,  Special  Project  Staff, 
Department  of  Transportation,  Nation&l 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590 
Phone:  202  366-4931 

Related  RIN:  Related  To  2127-AI53 

RIN:  2127-A152 


2275.  ENHANCE  PASSENGER-SIDE 
MIRROR  SYSTEM 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 


CFR  Citation:  49  CFR  571.111 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking  from  AM  General,  the 
agency  is  considering  amending  the 
standard  by  extending  the  requirements 
to  MPVs  and  trucks  (independent  of 
their  weight)  to  allow  enhanced 
passenger-side  mirror  systems. 


Action 


FR  cue 


Request  for  12/00/02 

Comments 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  Flanigan. 
General  Engineer,  Special  Project  Staff. 
Department  of  Transportation.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4931 

Related  RIN:  Related  To  2127-AI52 

RIN:  2127-AI53 

2276.  HORIZONTAL  DISCHARGE 
TRAILERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  UCS  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.224 

Legal  Deadline:  None 

At)stract:  In  response  to  two  petitions 
for  rulemaking,  the  agency  is 
considering  excluding  semitrailers 
equipped  with  "horizontal  discharge 
trailers"  from  the  current  standard. 

Timetable: 


Action 


Dal*  FR  Cn* 


upnu 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir. 
Team  Leader,  Special  Vehicles  and 
Systems  Division,  Department  of 
Transportation,  National  Highway      ^ 
Traffic  Safety  Administration.  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-4919 


Fax:  202  366-4329 

Email:  gmouchahoii^nhtsa.dot.gov 

RIN:  2127-AI56 

2277.  HEAVIER  HYBRID  III  TYPE  6- 
YEAR-OLO-SIZE  TEST  DUMMY 

Priority:  Substantive,  Nonsignificant 

Legal  Autttortty:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166;  ... 

CFR  Citation:  49  CFR  572 

Legal  Deadline:  None 

Abatract:  The  agency  is  proposing  to 
incorporate  a  heavier  6-year-old  child 
dimmiy  as  part  of  the  Hybrid  III  test 
dummy  family.  This  dummy  will  have 
weight  added  to  the  existing  dummy, 
making  it  heavier  than  60  pounds.  The 
weighted  6-year-old  dummy  would 
have  application  for  testing  child 
restraint  systems  which  are  rated  for 
weights  above  the  current  6-year-old 
dummy  weight  and  would  serve  as  an 
interim  device  until  such  time  as  the 
Hybrid  III  10-year-old  dummy  has  been 
fuilly  developed. 

Tknelable: 


Action 


Data         FR  Cite 


NPRM 


11/00AJ2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  levels  Affected:  None 

Agency  Contact:  Stanley  Backaitis, 

Engineer,  Office  of  Crashworthiness 

Standards,  Department  of 

Transportation.  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW..  Washington.  DC 

20590 

Phone:  202  366-4912 

Fax:  202  366-4329 

Email:  sbackaitis@nhtsa.dot.gov 

RIN:  2127-AI58 

2278.  ALLOW  ROLL-BAR  DURING 
BRAKE  TESTING 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.105 

Legal  Daedline:  None 

Abstract:  The  agency  is  proposing  to 
allow  vehicles  with  a  gross  vehicle 
weight  rating  of  over  10.000  pounds  to 
use  a  roll-bar  during  braking  tests. 


Action 


FR  CHa 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntWea  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Samuel  Daniel, 
General  Engineer,  Special  Projects  Staff, 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4921 

Related  RIN:  Related  To  2127-AH16 

RIN:  2127-AI63 

2279.  CHILD  RESTRAINT  SYSTEM 
WEBBING  STRENGTH 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.213 

Legal  Deadline:  None 

Abstract:  The  agency  is  proposing  to 
require  minimum  breaking  strengths  for 
child  restraint  systems  webbing. 

Timetable: 


Action 


FR  Cite 


NPRiM 


11AXy02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Govemntent  Levels  Affected:  None 

Agency  Contect:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation.  National  Highway 

Traffic  Safety  Administration.  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AI66 

2280.  MOTORCYCLE  BRAKE 
CONTROLS 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.123 


Legal  Deedllne:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  proposing  to 
allow  a  handlebar  lever  instead  of  a 
foot  pedal  to  control  the  rear  brakes  on 
motorcycles  which  have  no  clutch 
control. 

Timetable: 


Action 


Data         FR  Cite 


Action 


Date 


FR  Cits 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affsctsd:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Mike  Pyne,  Safety 
Standards  Engineer,  Office  of  Crash 
Avoidance.  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-4171 

RIN:  2127-AI67 

2281.  FLIGHT  TRUCK  AVERAGE  FUEL 
ECONOMY  STANDARD,  MODEL 
YEARS  200S-2010 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  49  USC  329 

CFR  Citation:  49  CFR  533 

Legal  Deadline:  None 

Abstract:  The  purpose  of  this  request 
for  comments  is  to  acquire  information 
to  assist  the  agency  in  developing  a 
proposal  for  fuel  economy  standards  for 
light  trucks  beyond  model  year  2004. 
The  agency  plans  to  propose  standards 
for  some  or  all  of  model  years  2005 
to  2010.  The  agency  is  seeking 
information  that  will  help  it  assess  the 
extent  to  which  manufacturers  can 
improve  light  truck  fuel  economy 
during  the  period  in  question,  the 
benefits  and  costs  to  consumers  of  fuel 
economy  improvements,  the  benefits  to 
the  nation  of  reducing  fuel 
consumption,  and  the  niunber  of  model 
years  that  should  be  covered  by  the 
proposal.  The  agency  is  also  seeking 
comments  on  possible  modifications 
and/or  reforms  to  the  Corporate 
Average  Fuel  Economy  program. 

Timetable; 


Action 


FR  Cili 


NPRM 
Final /Vction 


11/O0A)2 
04AXV03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Rosalind  Proctor, 
Division  Chief,  Consumer  Programs 
Division,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW.,  Washington.  DC  20590 
Phone:  202  366-0846 
Fax:  202  366-4329 
Email:  rproctor@nhtsa.dot.gov 

RIN:  2127-AI70 

2282.  -t-EVENT  DATA  RECORDERS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  In  the  past  several  years, 
there  has  been  considerable  interest 
from  the  safety  community  in 
establishing  requirements  for  event  data 
recorders  (EDRs).  We  believe  it  is 
timely  to  consider  what  role  NHTSA 
should  take  in  implementing  EDRs  in 
motor  vehicles.  Recently,  NHTSA 
received  a  petition  requesting  that 
NHTSA  initiate  rulemaking  to  require 
the  installation  of  EDRs  in  new 
vehicles.  The  agency  decided  to  issue 
a  Federal  Register  notice  asking  for 
comments.  NHTSA  will  decide  what  to 
do  after  review  of  conmients  and  other 
related  information. 

Timetat>ie: 


Action 


Date 


FR  Cits 


Request  for 
Comments 


02/07/02  67  FR  5767 


Request  for  10/11/02  67  FR  63493 

Comments 
Comment  Period  End    01/09/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Dr.  William  R.S.  Fan. 
Safety  Standards  Engineer,  Department 
of  Transportation,  National  Highway 
Traffic  Safety  Administration,  Room 


74942 
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5320F,  NPS-10.  400  Seventh  Street 
SW.,  Washington.  DC  20590 
Phone:  202  366-4922 
Fax:  202  366-4329 

RiN:  2127-AI72 


2283.  GM  PETmON  ON  AMENDING 
FMVSS  NO.  301  AND  FMVSS  NOS. 
208,  212,  219,  303.  AND  305 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  15  USC  1392: 15  USC 
1497 

CFR  Citation:  49  CFR  571.208;  49  CFR 
571.212:  49  CFR  571.219;  49  CFR 
571.301;  49  CFR  571.303:  ... 

LAgal  Deadline:  None 

Abstract:  NHTSA  published  an  NPRM 
on  November  13,  2000,  proposing  to 
upgrade  the  rear-  and  side-impact  tests 
in  FMVSS  No.  301,  Fuel  System 
Integrity.  The  NPRM  requested 
comments  on  a  number  of  particular 
issues.  One  of  the  requests,  item  3.h. 
proposed  to  eliminate  the  second 
sentence  in  the  standard's  S7. 11(b), 
which  describes  the  test  vehicle  loading 
conditions.  GM  submitted  comments  on 
the  issue  and  recommended  specific 
changes.  In  addition,  GM  petitioned 
NHTSA  to  amend  FMVSS  Nos.  208. 
212.  219.  303  and  305  with  identical 
language  that  GM  recommended  for 
amending  FMVSS  No.  301. 

Timetable: 


Action 


FR  Cite 


NPRM 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir. 

Team  Leader.  Special  Vehicles  and 

Systems  Division.  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW..  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AI76 


2284.  EXEMPTION  FOR 
INCONSEQUENTIAL  DEFECT  OR 
NONCOMPLIANCE 

Priority:  Substantive.  Nonsignificant 

Legal  Autt>ority:  49  USC  30118(d). 
30120(h):  Delegation  of  Authority  at  49 
CFR  1.50 

CFR  Citation:  49  CFR  556 

l.egai  Deadline:  None 

Abstract:  Amendment  to  existing  rules 
on  inconsequential  petitions  to  address 
appeals  to  the  agency  of  denials  of 
petitions  for  exemptions  from 
notification  and  remedy  requirements 
on  the  grounds  that  the  noncompliance 
or  defect  is  inconsequential  as  it  relates 
to  motor  vehicle  safety. 

Timetable: 


Action 


FR  Cite 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andrew  DiMarsico. 
Trial  Attorney,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration.  5219. 
NCC-10.  400  Seventh  Street.  SW. 
Washington.  DC  20590 
Phone:  202  366-5263 
Fax:  202  366-3820 

RIN:  2127-AI78 

2285.  •  -K^GNSUMER  INFORMATION 
REGULATIONS;  FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS; 
ROLLOVER  RESISTANCE 

Priority:  Other  Significant 

Legal  Autttority:  49  USC  322;  49  USC 
30111;  49  USC  30115:  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  575 

Legal  Deadline:  Final.  Statutory. 
November  22,  2002. 
TREAD  Act  Mandate. 

Abstract:  This  action  establishes  a 
consumer  information  program  on 
rollover  resistance  using  both  dynamic 
and  static  vehicle  measurements  in 
response  to  section  12  of  the  TREAD 
Act.  It  replaces  the  current  rollover 
resistance  consumer  information  that  is 
based  only  on  static  measurements. 
This  action  has  no  regulatory  effect  on 
vehicle  manufacturers  or  the  public. 
The  cost  of  collecting  the  information 
and  making  it  available  to  the  public 


Proposed  Rule  Stage 


is  entirely  the  responsibility  of  NHTSA 
as  part  of  its  New  Car  Assessment 
Program  (NCAP). 

Timetable: 


Action 


FR  Cite 


10/07/02  67  FR  62528 
11/21/02 

04/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Patrick  Boyd. 

Division  Chief  Vehicle  Controls  & 

Adapted  Vehicles  Division,  Department 

of  Transportation,  National  Highway 

Traffic  Safety  Administration.  400 

Seventh  Street,  SW,  Washington,  DC 

20590 

Phone:  202  366-2720 

Fax:  202  366-4329 

Email:  pboyd@nhtsa.dot.gov 

RIN:  2127-AI81 

2286.  •  INCORPORATION  OF 
EUROSID  II  DUMMY  INTO  49  CFR 
PART  572 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  1.50 

Legal  Deadline:  None 

Abstract:  Incorporation  of  the  EuroSID 
II.  Side  Impact  Crash  Test  Dummy,  into 
Part  572  is  needed  to  support  the 
forthcoming  upgrade  of  FMVSS  214, 
Side  Impact  Regulation  and  to  attain 
harmonization  of  crash  test  tools  on  a 
worldwide  basis.  The  EuroSID  will  be 
cited  as  one  of  the  alternative  crash  test 
tools  to  upgrade  FMVSS  214. 
Incorporation  of  the  EuroSID  II  will 
have  one  time  cost  to  the  government 
of  approximately  $300,000.  but  no  long 
term  costs.  Costs  to  the  vehicle 
manufacturers  are  negligible  on  a  per 
manufactured  vehicle  basis.  There  are 
no  direct  safety  benefits  in  use  of  the 
crash  test  dummies. 

Timetable: 


Action 


Dele  FR  Cite 


NPRM  05/00/03 

Regulatory  Flexibllity  Analysis 
Required:  No 
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Proposed  Rule  Stage 


SmaO  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stanley  Backaitis. 

Engineer,  Office  of  Crashworthiness 

Standards,  Department  of 

Transportation.  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4912 

Fax:  202  366-4329 

Email:  sbackaitis@nhtsa.dot.gov 

RIN:  2127-AI89 


2287.  e  REAR  CENTER 
LAP/SHOULDER  BELT  REQUIREMENT 
-STD.  208 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30177; 
49  USC  30166 

CFR  Citation:  49  CFR  571.208 

Legal  Deadline:  None 

Abstract:  The  agency  is  considering  an 
amendment  to  its  occupant  protection 
standard.  FMVSS  No.  208,  to  require 
the  installation  of  Type  2  (lap/shoulder 
belt)  assemblies  for  all  rear  non- 
outboard  designated  seating  positions 
(DSPs)  in  passenger  cars,  trucks  and 
multipurpose  passenger  vehicles  with  a 
Gross  Vehicle  Weight  Rating  (GVWR) 
of  4,536  kg  (10,000  lbs.)  or  less. 


Timetable: 


Action 


FR  en* 


NPRM 


01/00A)3 


Regulatory  Flexibility  Analysis 
ftequired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lori  Simimers, 
Division  Chief,  Department  of 
Transportation,  National  Highway   • 
Traffic  Safety  Administration.  NVS-112, 
Light  Duty  Vehicles  Division,  400 
Seventh  Street,  SW,  Washington.  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AI91 


Department  of  Transportation  (DOT) 

National  Highway  Traffic  Safety  Administration  (NHTSA) 


Final  Rule  Stage 


2288. +CRASHWORTHINESS  RATINGS    Action 


FR  Cite 


Priority:  Other  Significant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  5 

Legal  Deadline:  None 

Abstract:  This  action  woidd  require 
manufacturers  to  disseminate 
crashworthiness  performance 
information  concerning  their  cars  to  the 
public,  to  provide  consumers  with 
comparative  information  on  the 
crashworthiness  performance  of  new 
car  models.  This  rulemaking  is 
considered  significant  because  of  the 
impact  on  manufacturers,  the  interest 
shown  by  consumers,  and  the  potential 
significant  effects  on  the  automotive 
marketplace.  The  agency  requested 
public  comments  on  the  National 
Academy  of  Sciences  (NAS)  study 
tided  "Shopping  for  Safety  — 
Providing  Consumer  Automotive  Safety 
Information,"  (TRB  Special  Report  248) 
and  how  that  study  should  be  reflected 
in  the  agency's  decision  oh  whether, 
and  if  so,  how,  to  proceed  with  a 
crashworthiness  rating  for  automobiles. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


01/22/81  46  FR  7025 
04/22/81 


Request  for  05/20/97  62  FR  27648 

Comments 

Comment  Period  End  08/18/97 

To  Be  Withdrawn  04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mary  Versailles, 
Office  of  Planning  and  Consumer 
Programs,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-2057 

RIN:  2127-AA03 

2289.  -^FLAMMABILITY  OF  INTERIOR 
MATERIALS-SCHOOL  BUSES 

Priority:  Other  Significant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.302 

Legal  Deadline:  None 

Abstract:  Advance  notice  of  proposed 
rulemaking  requested  comments 
regarding  possible  upgrade  of  Standard 
302  to  reduce  the  risk  of  fire  to  school 
bus  occupants.  This  rulemaking  is 


significant  because  of  substantial  public 
interest. 

Timetable: 


Action 


FR  Cite 


11/04/88  53FR44627 
01/03/89 


02/26/91   56  FR  7826 


ANPRM 
ANPRM  Comment 

Period  End 
Request  for 

Comments 
Comment  Period  End    04/29/91 
To  Be  Withdrawn  07/00/03 

Regulatory  Flexiblitty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AA44 

2290.  -Hnj^TFORM  UFT  SYSTEMS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Cttatlon:  49  CFR  571.403;  49  CFR 
571.404 
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Final  Rule  Stage 


Legal  Deadline:  None 
Abstract:  The  supplemental  notice 
proposed  to  establish  two  new  safety 
standards:  an  equipment  standard 
specifying  requirements  for  platform 
Uhs;  and  a  vehicle  standard  for  all 
vehicles  equipped  with  such  lifts.  This 
supplemental  notice  significantly 
differed  from  our  original  proposal  in 
several  respects.  Most  notably,  the 
scope  of  OUT  proposal  expanded  to 
platform  lifts  installed  on  all  motor 
vehicles.  Other  significant  changes 
were  additional  interlock  requirements, 
improved  wheelchair  retention  and 
platform  slip  resistance  tests,  and,  in 
some  instances,  lesser  compliance 
standards  for  lifts  installed  on  vehicles 
typically  used  solely  for  private 
transport.  This  action  is  not  considered 
economically  significant,  but  has 
substantial  public  interest  from 
individuals  with  disabilities. 

Timetable: 


Action 


FR  Cits 


02/26/93  58  FR  11562 
04/27/93 

07/27/00  65  FR  46227 
08A)4/00  65  FR  47946 
10/25/00 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
SNPRM 
Correction 
SNPRM  Comment 

Penod  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected*..  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  William  Evans,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-23, 
Vehicle  Controls  and  Adpated  Vehilce 
Division,  400  Seventh  Street,  SW, 
Washington,  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AD50 

2291.  UPGRADE  FUEL  INTEGRITY 
PERFORMANCE  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322:  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.301 

Legal  Deadline:  None 

AI>Stract:  An  advance  notice  of 
proposed  rulemaking  in  1995 
annoimced  the  agency's  plan  to 


consider  upgrading  the  standard  by 
making  the  current  crash  requirements 
more  stringent  and  by  broadening  the 
standard's  focus  to  include  mitigation 
concepts  related  to  fuel  system 
components  and  environmental  and 
aging  tests  related  to  components.  The 
notice  also  requested  comments  on  the 
agency's  plan  to  explore  a  three-phase 
approach  to  upgrading  the  standard, 
data,  methods,  and  strategies  which 
may  assist  in  the  agency's  regulatory 
decisions  in  defining  specific 
requirements  and  test  procedures  for 
upgrading  the  standard.  Based  on  the 
responses  to  the  notice  and  available 
data,  the  agency  proposed  replacing  the 
current  rear-impact  test  procedures 
with  a  more  stringent  test  procedure. 
The  agency  also  proposed  replacing  the 
standard's  current  side-impact  test 
requirements  with  the  side  impact  test 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  214,  Side-Impact 
Protection. 

Timetable: 


Action 


Date 


FR  Cite 


Request  for  12/14/92  57  FR  59041 

Comments 

Comment  Period  End  02/12/93 

ANPRM  04/12/95  60  FR  18566 

ANPRM  Comment  06/1 2/95 

Period  End 

NPRM  11/13/00  65  FR  67693 

NPRM  Comment  02/12/01   66  FR  78461 

Penod  End 

Final  Action  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  This  action 
will  respond  to  RIN  2127-AE83.  On 
December  15,  2000,  an  extension  of 
comment  period  was  published  in 
response  to  petitions. 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division.  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AF36 


2292.  ALTERNATIVE  GEOMETRIC 
VISIBILITY  REQUIREMENTS  FOR 
LAMPS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deadlir>e:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  proposed  to 
harmonize  the  lighting  standard's 
geometric  visibility  requirements  for 
signal  lamps  and  rear  side  marker  color 
with  those  of  the  ECE.  Harmonization 
of  the  standard  worldwide,  without 
reducing  safety,  would  allow 
manufacturers  to  reduce  costs  by 
producing  to  a  single  world  vehicle 
standard  rather  than  several,  thus 
reducing  costs  and  improving  the  flow 
of  trade.  The  agency  issued 
additional/alternative  proposals. 

Timetable: 


Action 


Date  FR  Cite 


10/26/95  60  FR  54833 
12/26/95 

12/10/98  63  FR  68233 
03/10/99 

03/00/03 


NPRM 

NPRM  Comment 

Period  End 
SNPRM 
SNPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  On  February 
27,  1997  (62  FR  8883),  the  agency 
terminated  rulemaking  in  which  the 
agency  had  asked  for  comments  on 
whether  the  performance  and 
installation  of  front  and  rear  fog  lamps 
should  be  regulated.  In  response  to 
these  comments,  the  SAE  has 
established  a  Fog  Lamp  Task  Force  to 
develop  an  internationally  acceptable 
fog  lamp  standard  on  which  a  Federal 
standard  could  be  based. 

ANALYSIS:  Regulatory  Evaluation, 
10/26/95,  60  FR  54833 

Agency  Contact:  Michael  Cole,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-21, 
Visibility  and  Injury  Prevention 
Division,  400  Seventh  Street,  SW, 
Washington,  DC  20590 
Phone:  202  366-2720 


DOT— NHTSA 


Final  Rule  Stage 


Fax:  202  366-4329 
RIN:  2127-AF75 


2293.  POWER-OPERATED  WINDOWS: 
ROOF  PANELS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.118 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  considering 
whether  to  amend  the  test  procedure 
used  to  demonstrate  compliance  by 
adding  an  alternative  testing 
specification  for  a  ncm-contact 
automatic  reversal  system,  in  order  to 
provide  a  more  meaningful  and  realistic 
method  for  evaluating  the  compliance 
of  such  systems  which  do  not  rely  on 
contact  to  sense  an  obstruction.  Petition 
was  granted. 

Timetable: 


Action 


Date         FR  CMa 


06/04/96  61  FR  281 24 
06/14/96  61  FR  30209 
06/05/96 


NPRM 
Correction 
NPRM  Comment 

Period  End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Mike  Pyne,  Safety 
Standards  Engineer,  Office  of  Crash 
Avoidance,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-4171 

RIN:  2127-AF83 

2294.  DOOR  LATCH  EXEMPTION  FOR 
VEHICLES  EQUIPPED  WITH 
WHEELCHAIR  UFTS  AND  RAMPS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.206 

Legal  Deadline:  None 

Abstract:  In  response  to  granting  a 
petition  for  rulemaking  from 
Independent  Mobility  Systems,  the 


agency  is  considering  removing  the 
exemption  in  FMVSS  No.  206  for 
wheelchair  lift  door  retention 
components.  Prior  to  1998,  wheelchair 
adaptive  equipment  manufacturers 
disabled  door  retention  components 
when  installing  wheelchair  ramp  and 
lift  systems.  However,  recent  changes 
in  technology  have  eliminated  the 
necessity  for  modifying  door  retention 
for  wheelchair  lift/ramp  installations 
and  therefore,  it  is  no  longer  necessary 
to  provide  the  lift  exemption  in  FMVSS 
No.  206 

Timetable: 


Action 


FR  CMe 


NextAction  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  On  05/31/96 
(61  FR  27325),  the  agency  published  a 
grant  notice.  The  agency  believes  that 
the  suggested  changes  made  by  the 
petitioner  merit  additional  study  and 
research.  The  agency  is  currently 
conducting  research  to  determine  if 
door  latch  exemptions  are  still 
necessary.  Simultaneously,  the  agency 
is  developing  a  door  latch  procedure 
for  sliding  doors. 

Agertcy  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AG16 

2295.  DEALER  NOTIFICATION  OF 
DEFECT  OR  NONCOMPLIANCE 
DETERMINATION 

f>riority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  30102;  49 
USC  30103;  49  USC  30111;  49  USC 
30112;  49  USC  30115;  49  USC  30116; 
49  USC  30118:  49  USC  30119;  49  USC 
30120;  49  USC  30163;  49  USC  30165 

CFR  Citation:  49  CFR  573;  49  CFR  577 

Legal  Deadline:  None 

Abstract  The  rule  will  implement  an 
amendment  to  49  USC  chapter  301 
which  prohibits  dealers  frttm  selling 


motor  vehicles  or  motor  vehicle 
equipment  that  has  been  determined  to 
contain  a  safety-related  defect  or 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard  until  the  defect 
or  noncompliance  is  remedied.  It  will 
set  forth  criteria  to  govern  the  timing 
and  content  of  notifications  of  defects 
and  noncompliances  that  manufacturws 
must  send  to  their  dealers. 

Timetable: 


Action 


Dale         FRCMe 


NPRM 

NPRM  Comment 

Period  End 
SNPRM 
SNPRM  Comment 

Period  End 
Final  Action 


09/27/93  58  FR  50314 
10/27/93 

05/19/99  64  FR  27227 
06/18/99 

04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jonathan  D.  White, 
Chief,  Recall  Analysis  Division,  Office 
of  Defects  Investigation,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 

Phone:  202  366-5226 
Fax:  202  366-7882 

RIN:  2127-AG27 

2296.  SEAT  BELT  POSITIONiNG 

DEVICES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 
CFR  Citation:  49  CFR  575 
Legal  Deedllne:  None 
AlMtract  In  response  to  a  petition  for 
rulemaking,  the  agency  proposed  a 
labeling  requirement  for  seat  belt 
positioning  devices.  This  label  would 
consist  of  a  warning  regarding  the 
smtability  of  these  devices  for  a 
particular  height/weight/age  of  child. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

PdriodErxl 
Final  Action 


08/13/99  64  FR  44164 
10/12/99 


11/00/02 

Regulatory  Flexibility  Analysla 
Required:  No 

SmaH  Entities  Affected:  Businesses 


/ 
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Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader.  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoii®nhtsa.dot.gov 

RIN:  2127-AG49 

2297.  GLARE  REDUCTION  FROM 
DAYTIME  RUNNING  LAMPS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deadline:  None 

Abstract:  The  agency  proposed  to 
amend  the  lighting  standard  to  reduce 
glare  firom  daytime  running  lamps 
(DRLs).  A  final  rule  is  inuninent.  This 
action  is  intended  to  provide  the  public 
with  all  the  conspicuity  benefits  of 
DRLs  while  reducing  glare  and  is  based 
on  research  that  has  become  available 
since  the  final  rule  establishing  DRLs 
was  published  in  1993. 

Timetable: 


Action 


Oala         FR  CM* 


08/07/98  63  FR  42348 
09/21/98 

11/00/02 


NPRM 

NPRM  Comment 
Period  End 

Rnal  Action 

Regulatory  FlexMlity  Analysis 
Required:  No 

Small  Entities  AffScted:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Richard  Vanlderstine. 
Division  Chief.  Visibility  and  Injury 
Prevention  Division,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AG86 


2298.  ADMINISTRATIVE  REWRITE 
FOR  HEADLAMP  REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 


CFR  Citation:  49  CFR  571.108 

Legal  Deadline:  None 

Abstract:  The  agency  has  proposed  to 
rewrite  the  sections  relating  to 
headlighting.  The  rewrite  is  important 
because  of  the  standard's  age  and 
numerous  amendments  which  have 
made  it  difficult  to  read  and  interpret. 
The  revised  standard  should  reduce 
burden,  especially  to  small 
manufacturers,  because  of  improved 
clarity.  The  reorganization  of  the 
sections  relating  to  other  lamps  will  be 
addressed  in  a  separate  rulemaking. 

Timetable: 

Action  Dtm  FR  CM* 


Action 


FR  CMS 


NPRM 

NPRM  Comment 
Penod  Extended  to 
4/11/99 

NPRM  Comment 
Period  End 

Final  Action 


11/12/98  63  FR  63258 
02/08/99  64  FR  6021 


02J^0/99 


04AXV03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Cole,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-21, 
Visibility  and  Injury  Prevention 
Division.  400  Seventh  Street,  SW, 
Washington.  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AG87 

2299.  SIGNAL  LAMPS  USED  WITH 
UGHT-EMITTING  DIODES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deadline:  None 

Abstract  In  response  to  a  petition  for 
rulemaking,  the  agency  proposed  to 
revise  the  requirements  for  signal  lamps 
equipped  with  3  or  more  light-emitting 
diodes  (LEDs).  The  ciurent 
requirements  have  become  design 
restrictive  and  a  service  burden  for 
vehicle  and  signal  lamp  manufacturers. 


Action 


FR  one 


NPRM  Comment 
Period  Extended 

NPRM  Comment 
Period  End 

Final  Mion 


08/03/98  63  FR  41222 

10/09/98 

04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Agency  Contact:  Chris  Flanigan, 
General  Engineer.  Special  Prpject  Staff, 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4931 

RIN:  2127-AG88 


2300.  +ALLOCATION  OF  FUEL 
ECOtK)MY  CREDITS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  32903 

CFR  Citation:  49  CFR  534 

l.egai  Deadline:  None 

Abstract:  The  agency  is  proposing 
rulemaking  to  clarify  when  and  how 
predecessor  and  successor  automobile 
manufacturers  may  use  the  fuel 
economy  credits  of  the  predecessor  or 
successor.  The  use  of  carry  forward  or 
carry  back  credits  will  be  specified  for 
manufactxirers  that  merge.  This  action 
is  considered  significant  because  it  will 
affect  the  treatment  of  the  Corporate 
Average  Fuel  Economy  (CAFE) 
penalties. 

Timetable: 


Action 


Data 


FR  CM* 


NPRM 
Final  /Vction 


01/22/01   66  FR  6523 
04AXV03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l-evels  Affected:  None 

Agency  Contact:  Edward  Glancy, 
Senior  Attorney  Advisor,  Office  of  the 
Chief  Counsel,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-2992 


NPRM 


06/24/98  63  FR  34350      RIN:  2127-AG97 
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2301.  INCORPORATE  THE  1996 
REVISION  OF  THE  AMERICAN 
NATIONAL  STANDARDS  INSTITUTE 
(ANSO  INTO  GLAZING  STANDARD 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.205 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  proposed  to 
incorporate  the  1996  revision  of  the 
American  National  Standards  Institute 
(ANSI)  standard  for  safety  glazing  used 
in  motor  vehicles  and  other  minor 
revisions  into  the  agency's  current 
standard  for  safety  glazing  used  in 
motor  vehicles. 

Tlmatabls: 


Action 


FR  Cite 


08/04/99  64FR42330 
10/04/99 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexil>llity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agsncy  Contact:  Lori  Summers, 
Division  Chief,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NVS-112, 
Light  Duty  Vehicles  Division,  400 
Seventh  Street,  SW.  Washington.  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AH08 

2302.  -i-HARMONIZATION  OF  HEAD 
RESTRAINTS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 
affect  the  private  sector  imder  PL  104- 
4. 

Legal  Authority:  49  USC  30111;  49 
USC  30115;  49  USC  30117;  49  USC 
30166;  49  USC  322 

CFR  Citation:  49  CFR  571.202 

l.egal  Deadline:  None 

Abstract:  The  agency  has  proposed  to 
upgrade  the  current  head  restraint 
requirements  to  increase  safety.  The 
proposal  also,  until  the  upgraded 
requirements  become  effective,  allows 


manufacturers  to  certify  their  vehicles 
either  to  the  existing  U.S.  requirements 
or  to  the  Economic  Commission  for 
Europe  (ECE)  Regulation  No.  25.  The 
upgrade  proposed  performance 
requirements  intended  to  assure  that 
the  head  restraint,  if  adjusted,  will 
remain  locked  in  specific  height 
positions  and  calls  for  the  installation 
of  head  restraints  in  rear  seats.  This 
action  is  considered  significant  due  to 
the  expected  high  cost  to  the  private 
sectOT  for  the  modifications  to  the 
standard. 

Timetable: 


Action 


Dale 


FR  CHe 


01/04A)1   66FR967 
03/05/01 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  03/00/03 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Lori  Summers, 
Division  Chief,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NVS-112, 
Light  Duty  Vehicles  Division,  400 
Seventh  Street,  SW,  Washington,  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AH09 

2303.  HEAVY  VEHICLE  ANT1LOCK 
BRAKE  SYSTEM  (ABS) 
PERFORMANCE  REQUIREMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.105;  49  CFR 
571.121 

Legal  Deadline:  None 

AlMtract:  The  agency  has  proposed 
performance  tests  for  ABS-equipped 
single-imit  trucks  and  buses.  ABS 
equipment  requirements  became 
effective  for  air-braked  single-unit 
trucks,  buses,  and  trailers  on  March  1, 
1998,  and  for  hydraulic-braked  trucks 
and  buses  becomes  effective  on  March 
1, 1999.  The  agency  indicated  in  prior 
rulemaking  notices  that  it  would 
consider  supplementing  these  ABS 
equipment  requirements  with 
performance  requirements  after 
conducting  tests  to  determine  if  such 


testings  are  practicable  and  repeatable 
for  trucks  and  buses. 

Timetable: 


Action 


FR  CM* 


12/21/99  64  FR  71377 
02/22/00 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Jeffrey  Woods,  Safety 
Standards  Engineer,  Department  of 
Transportation,  Nationd  Highway 
Traffic  Safety  Administration,  NPS-22, 
Vehicle  Dynamics  Division,  400 
Seventh  Street,  SW,  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 

Related  RIN:  Related  To  2127-AI63 

RIN:  2127-AH16 

2304.  UPPER  INTERIOR  IMPACT 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 
CFR  Citation:  49  CFR  571.201 


None 

Abstract:  At  the  request  of  the 
manufacturers'  organizations,  the 
agency  proposed  to  amend  the  upper 
interior  impact  requirements  (1)  to 
modify  the  minimimi  distance  between 
certain  targets  on  vertical  sxu^aces 
■  inside  a  vehicle  and  (2)  to  add  new 
definitions  and  test  procediires  for  new- 
style  door  frames  and  vertical  seat  belt 
moimting  structures. 

Timetable: 


Action 


FR  CM* 


04/05A)0  65  FR  17843 
Oe/OSAX)  . 

06/07/00  65  FR  36106 

07/05/00 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comnfwnt 

Period  Extended 
NPRM  Comment 

Period  End 
Final  Action  12/00/02 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Agsncy  Contact:  Lori  Summers, 
Division  Chief,  Department  of 
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Transportation,  National  Highway 

Traffic  Safety  Administration,  NVS-112, 

Light  Duty  Vehicles  Division,  400 

Seventh  Street,  SW,  Washington,  DC 

20590 

Phone:  202  366-4917 

Fax:  202  366-4329 

RIN:  2127-AH61 

2305.  ACCELERATOR  CONTROL 
SYSTEMS 

Priority:  Substantive,  Nonsignificant 

Auttwrtty:  49  USC  322;  49  USC 


30111;  49  USC  30115:  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.124 

Legal  Deadline:  None 

Abstract:  The  agency  reviewed  this 
standard  and  published  a  Request  for 
Comments  to  obtain  information  on 
electronic  accelerator  controls.  After 
reviewing  the  comments  received  on 
this  notice,  the  agency  plans  to  propose 
a  revision  of  the  standard  that  will 
make  explicit  the  application  of  the 
standard  to  electronic  accelerator 
controls  and  the  electric  vehicles.  The 
proposal  will  recognize  that  electronic 
engine  controls  vastly  increase  the 
ways  manufacturers  can  achieve  fail- 
safe performance  in  the  event  of  a 
disconnection  or  severance  of  the 
accelerator  control  system  and  will 
propose  a  number  of  alternative 
compliance  tests  for  fail-safe 
performance  to  avoid  design 
restrictions. 


Action 


FR  CH* 


Requestfor  12A)4y95  60FR62061 

Comments 

Comment  Period  End  02/02/96 

NPRM  07/23A)2  67  FR  481 17 

Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Snuill  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Mike  Pyne,  Safety 
Standards  Engineer,  Office  of  Crash 
Avoidance,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-4171 

RIN:  2127-AH71 


2306.  VEHICLES  WITH  RAISED 
ROOFS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.216 

Legal  Deadline:  None 

Abstract:  In  response  to  petitions  for 
reconsideration  of  a  final  rule 
published  on  April  27,  1999  (64  FR 
22567.  RIN  2127-AF40)  that  made 
testing  more  suitable  for  vehicles  with 
raised-  or  sloped-roof  structures,  the 
petitioners  requested  that  the  agency 
modify  the  portion  of  the  rule  that 
pertains  to  raised-roof  vehicles, 
particularly  those  vehicles  used  for 
transporting  disabled  persons.  The 
petitioners  claim  that  the  test  plate 
position  requirement  for  these  vehicles 
causes  the  plate's  rear  edge  to  contact 
the  raised-roof  structure  in  a  manner 
which  causes  abnormal  penetration  and 
failure. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Action 


01/31/00  65  FR  4579 
01/31/00 


12/00/02 

Regulatory  FlexIblHty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader.  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AH74 

2307.  CLARIFY  TEST  PROCEDURES 
FOR  BRAKE  FLUIDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.116 

Legal  Deadline:  None 

Abstract:  The  agency  has  proposed  to 
revise  the  corrosion  and  evaporation 


Hifial  Rule  Stag* 


test  procedures  for  brake  fluids.  These 
revisions  are  intended  to  improve  the 
levels  of  compliance  test  repeatability 
and/or  reproducibility. 


Action 


Date         FR  Ctle 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/16/01   66  FR  3527 
03/19/01 

01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Samuel  Daniel, 
General  Engineer,  Special  Projects  Staff, 
Department  of  Transportation.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4921 

RIN:  2127-AH96 


2308.  GUIDEUNES  FOR  STATES  ON 
ENFORCEMENT  OF  LIGHT 
TRANSMISSION 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKxIty:  23  USC  402(a) 

CFR  Citation:  49  CFR  553.21 

Legal  Deadlirte:  None 

Abstract:  The  agency  is  requesting 
comments  to  gather  information  that 
will  help  develop  uniform  guidelines 
for  States  to  use  in  the  enforcement  of 
the  light  transmission  standards  for 
window  glazing  on  passenger  cars  and 
light  trucks.  This  action  responds  to  a 
statutory  directive  to  establish  these 
guidelines. 

Timetable: 


Action 


Date  FR  Cite 


Request  for  Comment  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affectsd:  State 

Agency  Contact:  Richard  Vanlderstine, 
Division  Chief,  Visibility  and  Lijury 
Prevention  Division,  Department  of   . 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 


Federal  Regigter/Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 74949 


DOT-MHTSA 
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Heidi  L.  Coleman,  Assistant  Chief 

Counsel  for  General  Law,  Department 

of  Transportation,  National  Highway 

Tr^c  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-1834 

RIN:  2127-AH97 


2309.  CHILD  RESTRAINT 
ANCHORAGE  SYSTEMS— PART  2 

Priority:  Substantive,  Nonsignificant 

Legal  Aullwrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.225 

Legal  Deadline:  None 

Abstract:  This  action  responds  to 
several  petitions  for  reconsideration  ' 
concerning  long-term  testing 
procedures  regarding  the  strength  and . 
other  issues  of  universal  child-restraint 
anchors.  These  requirements  were 
established  by  the  final  rule  on 
universal  child-restraint  anchorages 
published  on  March  5,  1999  (64  FR 
10785,  RIN  2127-AG50).  An  earlier 
action  (RIN  2127-AH65)  responded  to 
other  issues  raised  by  the  petitions. 

Timetable: 


Action 


Date         FR  Cite 


Rnal/Vction 


11/00/02 


Regulatory  Flexll>illty  Analysis 
Required:  No 

Small  Entitiee  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir€nhtsa.dot.gov 

RIN:  2127-AH99 

2310.  LABEL  PLACEMENT  ON  REAR 
IMPACT  GUARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.223 

Legal  DeedUne:  None 


Abstract:  In  response  to  petitions  for 
rulemaking,  the  agency  is  proposing  to 
allow  trailer  manufactiirers  additional 
flexibility  in  the  placement  of  the 
permanent  label  on  the  guard  to 
minimize  the  probability  that  the  label 
will  be  exposed  to  conditions  — 
environmental,  operational,  n 
otherwise  —  that  may  damage  or 
destroy  the  guard  while  mair^aining  a 
location  that  is  easily  accessible  and 
visible  for  inspection  and  enforcement 
purposes.  Other  portions  of  tne 
petitions  are  denied. 


Action 


DMe  FR  Cite 


03/29/02  67  FR  15154 
05/28/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agertcy  Contact:  Geerge  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  ifighway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AI04 

2311.  MOVING  BARRIER  TIRE 
SPECIFICATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.214;  49  CFR 
571.301 

Legal  Deedilne:  None 

AtMtract:  In  response  to  a  petition  for 
rulemaking,  the  agency  proposed 
changing  the  currently  specified  G78- 
15  tires  used  in  the  moving  barrier  test 
and  replacing  them  with  P215-75R15 
radial  tires.  The  current  tires  are  not 
readily  available. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/10/01  66  FR  51629 
12/10/01 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Lori  Simuners, 
Division  Chief,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NVS-112, 
Light  Duty  Vehicles  Division,  400 
Seventh  Street.  SW,  Washington,  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AI05 

2312.  -^CONRDENTIAL  BUSINESS 
INFORMATION 

Priority:  Other  Significant 

l^egal  Authority:  49  USC  30166(M) 

CFR  Citation:  49  CFR  512 

l-egal  Deedilne:  None 

Abstracfc  The  agency  is  revising  the 
confidential  business  information 
regulations  to  simplify  them  and 
improve  their  clarity,  and  to  update 
specific  sections  to  reflect  current  case 
law  and  legislative  action.  This  action 
will  help  ensure  the  efficient 
processing  of  requests  for  confidential 
treatment  and  the  proper  protection  of 
sensitive  business  information. 

Timetable: 


Action 


Date         FR  Cite 


04/30/02  67  FR  21 198 
07/01/02 

02AX)/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Heidi  L.  Coleman. 
Assistant  Chief  Counsel  for  General 
Law,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW.,  Washington.  DC  20590 
Phone:  202  366-1834 

RIN:  2127-AI13 

2313.  ACCELERATION  OF 
MANUFACTURER  REMEDY  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  30120(c) 

CFR  Citation:  49  CFR  573 


749! 
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Legal  Deadline:  None 
Abstract:  Rule  to  implement  section 
6(a)  of  the  TREAD  Act,  PL  106-414  by 
amending  NHTSA's  existing  regulation 
on  Defect  and  Noncompliance  Reports 
(49  CFR  part  573)  to  require 
manufacturers  to  accelerate  recalls  that 
are  not  likely  to  be  capable  of 
completion  in  a  reasonable  time. 

Tlmeftable: 


Action 


FR  en* 


12/11/01   66  FR  64087 
02/11/02 

^2J00/02 


NPRIM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Michael  Goode.  Trial 
Attorney,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  5219, 
NCC-10,  400  Seventh  Street,  SW, 
Washington.  DC  20590 
Phone:  202  366-5263 
Fax:  202  366-3820 

Coleman  R.  Sachs,  Trial  Attorney, 
Office  of  Chief  Counsel,  Department  of 
Transportation.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 

Phone:  202  366-5263 
Email:  csachs@nhtsa.dot.gov 

RIN:  2127-AI27 

2314.  DISPOSITION  OF  REPLACED 

TIRES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorlty:  49  USC  30102  to 
30103;  49  USC  30112;  49  USC  30117 
to  30121:  49  USC  30166  to  30167; 
Delegation  of  authority  49  CFR  1.50 

CFR  Citation:  49  CFR  573 

Lagal  Deadline:  None 

Abstract  Rule  to  implement  section  7 
of  the  TREAD  Act,  PL  106-414  49  USC 
30120(d)  by  requiring  a  manufacturer 
who  conducts  a  campaign  to  remedy 
a  safety-related  defect  or 
noncompliance  that  involves  the 
replacement  of  tires  to  develop  a  plan 
regarding  the  disposition  of  the  tires 
that  are  replaced.  The  plan  would 
address  how  to  prevent,  by  means 
reasonably  within  the  manufacturer's 
control,  the  disposal  of  replaced  tires 


in  landfills,  particularly  through 
shredding,  crumbling,  recycling, 
recovery,  and  other  alternative 
beneficial  nonvehicular  uses. 

Timatabte: 


Action 


FR  Cite 


NPRM 
SNPRM 
Final  Action 


12/18/01   66  FR  65165 
07/26/02  67  FR  48852 

ot/ooma 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Enid  Rubenstein. 
Trial  Attorney,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  5219, 
NCC-10,  400  Seventh  Street,  SW, 
Washington,  DC  20590 
Phone:  202  366-5252 
Fax:  202  366-2820 

RIN:  2127-AI29 

2315.  -HMPROVE  HRE  SAFETY 
INFORMATION 

Priority:  Other  Significant 

Legal  Auttwrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  575 

l.egal  Deadline:  Other,  Statutory, 
December  1,  2000,  Advanced  Notice  of 
Proposed  Rulemaking. 
Final,  Statutory,  June  1,  2002. 

Abstract:  The  recently  enacted 
Transportation  Recall  Enhancement 
Accoimtability  and  Documentation 
(TREAD)  Act  requires  the  Secretary  of 
Transportation  to  initiate  rulemaking  to 
improve  the  labeling  of  tires  to  assist 
consumers  in  identifying  tires  that  may 
be  the  subject  of  a  safety  recall. 
Pursuant  to  that  Act,  the  Agency 
published  an  ANPRM  stating  that  the 
agency  is  considering  amendments  to 
its  regulations  to  improve  the  tire 
information  and  its  availability  and 
understandability  to  consumers.  To  aid 
in  this  effect,  the  agency  sought 
responses  from  the  public  to  questions 
relating  to  such  matters  as  Tire 
Identification  Number  content, 
readability  and  location,  loading,  plies 
and  cords,  tread  wear  indicator. 
Uniform  Tire  Quality  Grading  System, 
speed  rating,  run-flat  and  extended 
mobility  tires,  tire  inflation  pressiire, 
and  dissemination  of  tire  safety 
information.  This  action  is  considered 


Final  Rule  Stage 


to  be  significant  because  of  substantial 
public  and  congressional  interest. 

Timetat)le: 


Action 


FR  Cite 


12/01AX)  65  FR  75222 
01/30«)1 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM  12/19/01   66  FR  65535 

Comment  Period  End   02/19/02 
Final /Vction  11AXVD2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Roger  Kiimis,  Team 
Leader,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  Office  of  Planning  and 
Consumer  Programs,  400  Seventh 
Street,  SW,  Washington,  DC  20590 
Phone:  202  366-2750 

RIN:  2127-AI32 

2316.  IMPROVING  THE  SAFETY  OF 
CHILD  RESTRAINTS 

Priority:  Substantive,  Nonsignificant 

Legal  Autlwrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 
CFR  Citation:  49  CFR  571.213 

l.agal  Deadline:  Final,  Statutory, 
November  30,  2002. 

Abstract:  The  recently  enacted 
Transportation  Recall  Enhancement 
Accoimtability  and  Documentation 
(TREAD)  Act  requires  the  Secretary  of 
Transportation  to  initiate  rulemakhig 
that  will  improve  the  safety  of  child 
restraints,  including  minimizing  head 
injuries  from  side-impact  collisions. 
The  agency  will  consider  whether  to 
(1)  require  more  comprehensive  tests  of 
child  restraints  using  an  array  of  crash 
conditions  and  an  updated  test  seat 
assembly;  (2)  use  test  dummies  that 
represent  a  greater  range  of  sizes  of 
children  and  that  incorporate  current 
technologies;  (3)  require  improved 
protection  from  head  injiiries  in  side- 
and  rear-impact  crashes:  (4)  provide 
consimier  information  on  the  physical 
compatibility  of  child  restraints  and 
vehicle  seats  on  a  model-by-model 
basis;  (5)  prescribe  clearer  and  simpler 
labels  and  instructions  on  child 
restraints;  (6)  consider  restraints  for 
children  weighing  up  to  80  pounds;  (7) 
apply  scaled  injury  criteria  performance 
levels,  including  neck  injury;  and  (8) 
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include  a  child  restraint  in  each  vehicle 
crash  tested  under  the  New  Car 
Assessment  Program. 


Action 


Dal*  FR  Cita 


NPRM 
RnalRuie 


05/01/02  67  FR  21805 
02/00/03 


Regulatory  Flaxibiiity  Analysis 
Requirsd:  No 

Small  Entities  Aftadsd:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration.  400 

Seventh  Street  SW..  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir®nhtsa.dot.gov 

RIN:  2127-AI34 

2317.  SEAT  BELT  FIT 

Priority:  Substantive,  Nonsignificant 

Lagai  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.208 

Legal  Deadline:  None 

Abstract  The  agency  is  reviewing  a 
petition  for  rulemaking  requesting  the 
extension  of  seat  belt  length  be  an 
option  when  purchasing  a  new  vehicle 
and  requesting  vehicle  manufacturers  to 
make  seat  belt  extenders  available  for 
all  models. 

Tlmotabla: 


Action 


FR  Cit* 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Lavela  Affected:  None 

Agency  Contact:  Lori  Summers, 
Division  Chief,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NVS-112. 
Light  Duty  Vehicles  Division,  400 
Seventh  Street.  SW.  Washington,  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 

RIN:  2127-AI36 


2318.  -^AUTOMOTIVE  FUEL  ECONOMY 
MANUFACTURING  INCENTIVE  FOR 
ALTERNATIVE  FUEL  VEHICLES 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  49  USC  32905(f);  49 
USC  32906(a)(1)(B) 

CFR  Citation:  49  CFR  538 

Legal  Deedline:  Final.  Statutory. 
December  31.  2001.  Notice  to  either 
extend  up  to  four  years  or  discontinue 
the  program  after  Model  Year  2004. 

Abstract  The  agency  must,  by 
December  31,  2001,  publish  a  notice 
that  either  extends  the  incentive 
program  whereby  automotive 
manufacturers  earn  Corporate  Average 
Fuel  Economy  credits  for  the 
production  of  dual-fuel  vehicles  for  up 
to  four  years  beyond  model  year  2004, 
with  a  maximum  allowable  increase  in 
average  fuel  economy  per  manufacturer 
of  0.9  miles  per  gallon,  or  explains  the 
rationale  for  not  extending  the 
incentive  program. 


Action 


Dale         FR  Ota 


Notice  of  Intent 
NPRM 
Final  Action 


01/07/02  67FR713 
03/11/02  67  FR  10673 
12/00/02 


Regulatory  Flaxibiiity  Anaiyele 
Required:  No 

Smell  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contect:  Keimeth  Richard 

Katz,  Lead  Engineer,  Consumer 

Program  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4936 

Fax:  202  366-4329 

Email:  kkatz@nhtsa.dot.gov 

RIN:  2127-AI41 

2319.  EXPANDING  THE  AUTO  PARTS 
MARKING  REQUIREMENT 

Priority:  Substantive.  Nonsignificant 

Legel  Authority:  49  USC  33103 

CFR  Citation:  49  CFR  541 


None 

Abetract  In  accordance  with  the  Aati 
Car  Theft  Act  of  1992.  the  Attorney 
General  was  required  to  report  on  the 
effectiveness  of  expanding  the  parts 
maridng  requirements  of  the  theft 


prevention  standard  to  the  remaining 
motor  vehicle  lines.  On  the  basis  of  the 
available  evidence  presented,  the 
Attorney  General  foimd  that  the 
evidence  did  not  support  a  finding  that 
requiring  parts  marking  would  not 
substantially  inhibit  chop  shop 
operations  and  auto  theft  and  therefore, 
recommended  expanding  the  parts 
marking  requirements  to  the  remaining 
motor  vehicle  lines.  Based  on  the 
residts  of  the  report,  the  agency  is 
required  to  conduct  a  rulemaking  to 
extend  the  theft  prevention  standard  to 
the  remaining  motor  vehicle  lines. 


Action 


Dale         FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/26A)2  67  FR  43075 
08/26/02 

09/00/03 


Regulatory  Flexibility  Analyaie 
Required:  No 

Smell  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Rosalind  Proctor, 
Division  Chief,  Consumer  Programs   - 
Division,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-0846 
Fax:  202  366-4329 
Email:  rproctor@nhtsa.dot.goy 

RIN:  2127-AI46 

2320.  COMPUANCE  FOR 

MULTISTAGE  MANUFACTURERS  AND 

ALTERERS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  49  USC  322: 49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.225 

Legal  Deedline:  None 

Abstract:  The  agency  is  responding  to 
a  petition  for  extraordinary  relief  of  the 
compliance  date  by  which  final-stage 
manufecturers  and  alterers  must  install 
tether  anchorages  in  affected  vehicles 
to  comply  with  our  final  rule  published 
March  5. 1999  (64  FR  10786,  RIN  2127- 
AG50). 


Action 


FR  CNa 


Interim  Final  Rule  1 2/00/02 

Regulatory  Flexibility  Aneiyeie 
Required:  No 
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Small  Entities  Affected:  Biisinesses 

Government  Levels  Affected:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoii^nhtsa.dot.gov 

RIN:  2127-AI49 


2321.  +IMPROVED  TIRE  SAFETY 
Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 

affect  the  private  sector  under  PL  104- 

4. 

Legal  Autltorlly:  49  USC  322;  49  USC 

30111;  49  USC  30115;  49  USC  30117; 

49  USC  30166 

CFR  Citation:  49  CFR  571.139 

l-egal  Deadline:  Final,  Statutory.  ]\me 
1,  2002. 

Abstract  The  Transportation  Recall 
Enhancement  Accountability  and 
Documentation  (TREAD)  Act  requires 
the  Secretary  of  Transportation  to 
initiate  rulemaking  to  improve  the 
safety  requirements  of  tires.  The  agency 
is  proposing  a  new  tire  standard 
applicable  to  radial  and  non-radial  tires 
that  are  mounted  on  passenger  cars, 
light  truck  vehicles,  and  multipurpose 
vehicles,  but  not  tires  for  motorcycles 
and  heavy  trucks.  The  proposed 
requirements  include  tests  for  high 
speed  p>erformance.  endurance,  low 
pressure  validation,  low  pressure  high 
speed  performance,  road  hazard  impact, 
resistance  to  bead  unseating  and  aging. 


Seventh  Street,  SW,  Washington.  DC 

20590 

Phone:  202  366-2720 

Fax:  202  366-4329 

RIN:  2127-AI54 

2322.  RETROACTIVE  CERTIFICATION 
(POLICY  STATEMENT) 

Priority:  Info./Admin./Other 

Lsgal  AuttMrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30166; 
49  USC  32502;  ... 

CFR  Citation:  49  CFR  567 

l.egal  Deadlino:  None 

Abstract:  Policy  statement  will  detail 
circumstances  under  which  the  agency 
will  allow  retroactive  certification  of 
heavy  trucks  and  buses  manufactured 
for  use  in  Canada  and  Mexico. 

Timetable: 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 

ReguMory  Flexibility  Analysis 

No 


03/06/02  67  FR 10050 
05A)6A)2 

12/00/02 


SmaN  EntMss  AffSCted:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Scott,  Safety 
Standards  Engineer,  Department  of 
Transportation.  National  Highway 
Traffic  Safety  Administration.  NPS-22, 
Vehicle  Dynamics  Division,  400 


Action 


FR  CM* 


03/19/02  67  FR  12790 


Auttwrlty:  49  USC  30112,;  49 
use  30115;  49  USC  30117-21;  49  USC 
30166-67 

CFR  Citation:  49  CFR  576 


:  None 

Abstract:  Record  retention 
requirements  for  manufacturers  who 
retroactively  certify  that  heavy  trucks 
and  buses  manufactured  for  use  in 
Canada  and  Mexico  met  all  applicable 
Federal  motor  vehicle  safety  standards 
on  date  of  original  manufacture. 


Tlmslable: 


Action 


FR  CHe 


03/19/02  67  FR  12800 
05/20/02 

11/00/02 


Request  for 

Comments 
Comment  Period  End    05/20/02 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None  Action 

Agency  Contact:  Rebecca  MacPherson, 
Attorney  Advisor.  Office  of  Chief 
Counsel,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-2992 

RIN:  2127-AI59 

2323.  RECORD  RETENTION  OF 
RETROACTIVELY  CERTIREO 
VEHICLES 

Priority:  Substantive.  Nonsignificant 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  levels  Affected:  None 

Agency  Contact:  Rebecca  MacPherson, 
Attorney  Advisor.  Office  of  Chief 
Counsel,  Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-2992 

RIN:  2127-AI60 

2324.  IMPORTATION  OF 
COMMERaAL  MOTOR  VEHICLES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  30112 

CFR  Citation:  49  CFR  591 

Legal  Deadline:  None 

Abstract  This  rulemaking  would 
propose  a  definition  of  the  term 
"import." 


FR  Gila 


03/19/02  67  FR  12806 
05/20/02 

11/00/Oe 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Edward  Clancy, 
Senior  Attorney  Advisor,  Office  of  the 
Chief  Coimsel,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-2992 

RIN:  2127-A164 

2325.  CHILD  RESTRAINT  SAFETY 

RATING 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  CHatkNi:  49  CFR  575 
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Legal  Deadline:  NPRM,  Statutory. 
November  1,  2001. 

Abstract:  The  recently  enacted 
Transportation  Recall  Enhancement 
Accountability  and  Documentation 
(TREAD)  Act  requires  a  notice  of 
proposed  rulemaking  be  issued  to 
establish  a  child  restraint  safety  rating 
consumer  information  program  to 
provide  practicable,  readily 
understandable,  and  timely  information 
to  consumers  for  use  in  making 
informed  decisions  in  the  purchase  of 
child  restraint  systems  (CRS). 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Lori  Summers, 
Division  Chief.  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NVS-112, 
Light  Duty  Vehicles  Division,  400 
Seventh  Street,  SW.  Washington.  DC 
20590 

Phone:  202  366-4917 
Fax:  202  366-4329 


Action 


Date 


FR  Cite         RIN:  2127-AI71 


11/06/01   66  FR  56048 
01/07/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  levels  Affected:  None 

Additional  Information:  On  11/06/2001 
(66  FR  56146).  the  agency  published  a 
request  for  comment  notice  on  a 
proposed  safety  rating  program  for 
child  restraint  systems. 

Agency  Contact:  Roger  Saul,  Director, 

Office  of  Crashworthiness  Standards, 

Department  of  Transportation.  National 

Highway  traffic  Safety  Administration, 

400  Seventh  Street  SW.,  Washington, 

DC  20590 

Phone:  202  366-1740 

Fax:  202  366-4329 

Email:  rsaul@nhtsa.dot.gov 

RIN:  2127-A165 

2326.  ^ADVANCED  AIR  BAG 
REQUIREMENTS 

Priority:  Other  Significant 

Legal  Autliority:  49  USC  322;  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.208 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 

rulemaking,  the  agency  is  considering 
possible  changes  in  the  advanced  air 
bag  requirements. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


09/24/02  67  FR  59800 
10/24/02 

04/00/03 


2327.  THEFT  DATA  FOR  CALENDAR 
YEAR  2000 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  33104  (b)  (4) 

CFR  Citation:  49  CFR  541 

Legal  Deadline:  None 

Abstract:  This  action  will  publish  the 
preliminary  theft  data  on  passenger 
motor  vehicles  that  occurred  in 
calendar  year  2000  for  model  year  2000 
vehicles.  The  theft  data  indicate  the 
overall  vehicles'  theft  rate  in  2000. 
Publication  of  this  data  fulfills  the 
agency's  obligation  to  periodically 
obtain  accurate  and  timely  data  and 
publish  the  information  for  review  and 
comment. 

Timetable: 


Action 


Date 


FR  Cite% 


NPRM 
Final  Action 


03/12/02  67  FR  11 161 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Deborah  Mazyck, 
Program  Analyst.  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administi-ation.  NPS-32. 
Office  of  Planning  and  Consumer 
Programs,  400  Seventh  Street.  Room 
5320,  Washington,  DC  20590 
Phone:  202  366-0846 
Fax:  202  493-2290 
Email:  dmazyck@nhtsa.dot.gov 

RIN:  2127-AI75 


2328.  •  FMVSS  NO.  208  ADVANCED 
AIR  BAG  PETITIONS  FOR 
RECONSIDERATION  (PART  2) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.208 

Legal  Deadline:  None 

Abstract:  This  notice  is  the  second  in 
a  series  addressing  the  Petitions  for 
Reconsideration  received  for  the 
December  18,  2001,  FMVSS  No.  208 
Final  Rule.  It  addresses  detailed 
dimimy  and  seat  positioning  issues  and 
other  test  procedure  clarification 
requested  in  the  Petitions  for 
Reconsideration. 

Timetable: 


Action 


Date 


FR  one 


Final  Action 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Louis  Molino,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  Office  of 
Crashworthiness  Standards,  NPS-11, 
400  Seventh  Street,  SW,  Room  5320, 
Washington,  DC  20590 
Phone:  202  366-1833 
Fax:  202  366-4329 

RIN:  2127-AI82 

2329.  e  WARNING  LABEL  AND 
ADDITIONAL  CONSPICUITY 
FEATURES  FOR  LOW  SPEED 
VEHICLES. 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  500     ' 

Legal  Deadline:  None 

Abstract:  Low  speed  vehicles  (whose 
top  speed  capability  is,  by  definition, 
25  mph)  are  required  by  NHTSA  to 
meet  certain  minimum  safety 
requirements.  These  requirements  are 
less  stringent  and  comprehensive  than 
those  for  all  other  passenger  motor 
vehicles.  While  low  speed  vehicles 
originally  intended  for  use  on  roadways 
in  neighborhoods,  gated  communities, 
and  similar  environments  with  limited 
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traffic,  some  States  now  permit  them 
to  be  used  on  roads  with  posted  speed 
limits  up  to  35  mph.  and  even  higher 
in  a  few  cases.  Additionally,  because 
various  States  treat  these  vehicles  as 
zero  emission  vehicles,  it  is  likely  that 
larger  volumes  of  these  vehicles  will 
enter  service  beginning  in  2003.  Given 
the  small  size  of  these  vehicles  and 
their  limited  safety  features,  they  offer 
less  protection  in  a  crash  than  a  regular 
car,  van,  or  truck  does.  This  means  a 
higher  risk  of  injury  or  death  in 
crashes,  even  at  low  speeds. 
Consequently,  the  agency  is  considering 
a  label  warning  of  this  higher  risk  and 
measures  for  increasing  the  conspicuity 
of  low  speed  vehicles. 

TiiiMlabto: 


FR  Cite 


NPflM 
Final  Rule 


07/12/02  67  FR  46149 

oanoma 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Richard  Vanlderstine. 
Division  Chief,  Visibility  and  Injury 
Prevention  Division,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-A184 

2330.  •  -^FMVSS  NO.  208  ADVANCED 
AIR  BAG  PETITIONS  FOR 
RECONSIDERATION  (PART  1) 

Priority:  Other  Significant 

Legal  Auttwrity:  49  USC  322,  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.208 

Legal  Deadlina:  None 

Abstract  The  agency  is  responding  to 
petitions  for  reconsideration  on  our 
December  18,  2001  final  rule;  response 
to  petitions  for  reconsideration  (66  FR. 
5376,  RIN  2127-AIlO),  which  both 
granted  and  denied  portions  of  the 
petitions  for  reconsideration  to  our  May 
12,  2000  final  rule  {65  FR  30679,  RIN 
2127-AG70).  The  agency  is  responding 
to  the  petitions  in  two  parts.  The  first 
part  will  address  higher  priority  issues 
that  can  be  addressed  most 
expeditiously.  Remaining  issues 


requiring  more  time  to  resolve  will  be 
in  the  second  part  at  a  later  date. 

Timetable; 

Action  DiMe  FR  Cite 


Final /Vction  11AXy02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Louis  Molino,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  Office  of 
Crashworthiness  Standards,  NPS-11, 
400  Seventh  Street,  SW,  Room  5320, 
Washington,  DC  20590 
Phone:  202  366-1833 
Fax:  202  366-4329 


RIN:  2127-AI85 


2331.  •  FMVSS  NO.  201  UPPER 
INTERIOR  IMPACT  MULTI-STAGE 
VEHICLE  COMPUANCE 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  AuttuMity:  49  USC  322;  49  USC 
21411;  49  USC  21415:  49  USC  21417; 
49  USC  21466 

CFR  Citation:  49  CFR  571.201 

Legal  Deadiirte:  None 

Abstract:  The  agency  received  petitions 
for  rulemaking  from  Recreational 
Vehicle  Industry  Association  (RVIA) 
and  National  Truck  Equipment 
Association  (NTEA).  There  is  not 
sufficient  time  for  the  agency  to 
consider  the  issues  raised  in  these 
petitions  before  the  compliance  date  for 
multi-stage  vehicles  manufacturers. 
This  action  would  extend  the 
compliance  date  for  multi-stage 
vehicles  by  one  year,  i.e.,  from  9/1/02 
to  9/1/03. 

Timetable: 


Action 


IMe  FR  Cite 


Interim  Fmal  Rule 
Final /Vction 


06/18/02  67  FR  41348 
02/00«)3 


Regulatory  Flexibllity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  William  R.S.  Fan, 
Safety  Standards  Engineer,  Department 
of  Transportation.  National  Highway 
Traffic  Safety  Administration,  Room 


Final  Rule  Stage 


5320F,  NPS-10,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-4922 
Fax:  202  366-4329 

RIN:  2127-AI86 

2332.  •  UST  OF  NONCONFORMING 
VEHICLES  EUGIBLE  FOR 
IMPORTATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30141 

CFR  Citation:  49  CFR  593 

Legal  Deadline:  None 

Abstract:  This  final  action  amends  the 
list  of  vehicles  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  that  NHTSA  has  decided  to 
be  eligible  for  importation.  The  list  is 
published  as  an  appendix  to  NHTSA's 
regulations  at  49  CFR  part  593  that 
establish  the  procedures  through  which 
the  agency  makes  import  eligibility 
decisions.  The  amendment  will  add  to 
the  list  all  vehicles  that  NHTSA  has 
decided  to  be  eligible  for  importation 
since  the  list  was  last  published  on 
October  1,  2001. 

TImetabIa: 


Action 


Date         FR  Cite 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additlonal  Information:  Because  this 
rule  only  furnishes  information  and 
imposes  no  regxilatory  requirement,  the 
agency  has  good  cause  to  dispense  with 
a  notice  of  proposed  rulemaking  to 
solicit  comments  on  this  amendment. 

Agency  Contact:  Coleman  R.  Sachs, 
Trial  Attorney,  Office  of  Chief  Counsel, 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington, 
DC  20590 

Phone:  202  366-5263  -      . 

Email:  csachsdnhtsa.dot.gov 

RIN:  2127-AI87 

2333.  •  USE  OF  SEAT  MOUNTED 
CHILD  RESTRAINTS  ON  SCHOOL  BUS 
SEATS. 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  1392 
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CFR  Citation:  49  CFR  571.213 

Legal  Deadline:  None 

AlMtract:  This  action  responds  to 
petitions  to  amend  FMVSS  No.  213, 
Child  Restraint  Systems,  to  allow  the 
use  of  seat-mounted  child  restraint 
systems  on  school  buses.  Currently, 
FMVSS  No.  213  does  not  allow  child 
restraint  systems  to  be  attached  to  a 
vehicle  seat  cushion  or  vehicle  seat 
back  except  by  vehicle  seat  belts. 

Timetable: 


Action 


OtHB 


FR  Cite 


Interim  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None* 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir®nhtsa.dot.gov 

RIN:  2127-A188 


2334.  •  -i-TlRE  PRESSURE 
MONITORING  SYSTEM;  PETITIONS 
FOR  RECONSIDERATION 

Priority:  Economically  Significant 

Legal  Authority:  49  USC  322:  49  USC 

30111;  49  USC  30115;  49  USC  30117; 

49  USC  30166 

CFR  Citation:  49  CFR  571.138;  49  CFR 

571.101 

l.sgal  Deadline:  None 
AlMtract:  The  agency     ceived  petitions 
for  reconsideration  or  the  new  standard 
for  tire  pressure  moi.aoring  system 
(TPMS)  required  on  every  new  vehicle 
that  uses  a  passenger  car  tire.  A  TPMS 
would  detect  low  pressure  in  a  tire  and 
alert  the  driver  through  a  "low  tire" 
warning  signal.  This  rule  was  required 
'  by  the  Transportation  Recall 
Enhancement  Accountability  and 
Documentation  (TREAD)  Act. 

Timetable: 


Fax:  202  366-4329 
RIN:  2127-AI90 


2335.  e  -(-REPORTING  OF 
INFORMATION  AND  DOCUMENTS 
ABOUT  POTENTIAL  DEFECTS 

Priority:  Other  Significant 

Legal  Authority:  49  U.S.C.  30166  (m) 

CFR  Citation:  49  CFR  579 

Legal  Deadline:  None 

Abstract:  Final  rule  responding  to 
petition  for  reconsideration  of  final  rule 
on  reporting  of  information  and 
documents  about  potential  defects 
published  on  July  10.  2002  (67  FR 
45882). 

Timetable: 


Action 


Date 


FR  Cite 


Final  Rule 


01/00/03 


Date         FR  Cite 


02/00/03 


Action 

Final  Rule 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Scott,  Safety 
Standards  Engineer,  Department  of 
Transportation.  National  Highway 
Traffic  Safety  Administration,  NPS-22, 
Vehicle  Dynamics  Division,  400 
Seventh  Street,  SW,  Washington,  DC 
20590 
Phone:  202  366-2720 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agertcy  Contact:  Taylor  Vinson.  Senior 

Attorney,  Office  of  the  Chief  Counsel, 

Department  of  Transportation,  National 

Highway  Traffic  Safety  Administration, 

400  Seventh  Street  SW.,  Washington, 

DC  20590 

Phone:  202  366-5263 

Fax:  202  366-3820 

Email:  tvinson@nhtsa.dot.gov 

Related  RIN:  Related  To  2127-AI25 

RIN:  2127-A192 


Department  of  Transportation  (DOT) 

National  Highway  Traffic  Safety  Administration  (NHTSA) 


Long-Term  Actions 


2336.  RADIATOR  SAFETY  CAP 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322:  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.402 
Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  proposing  a 
new  Federal  motor  vehicle  safety 
standard  regulating  new  radiator  caps 
and  coolant  reservoir  caps,  and  new 
passenger  cars,  multipurpose  passenger 
vehicles  and  light  trucks  with  such 
caps.  The  agency  believes  that  this  new 
standard,  if  implemented,  would  result 


in  fewer  scald  injuries  that  occur  when 
people  attempt  to  remove  caps  from 
motor  vehicle  radiators  or  coolant 
reservoirs  that  are  under  high  pressure 
and  contain  hot  fluids.  However,  this 
rulemaking  would  not  require  that 
radiator  caps  or  coolant  reservoir  caps 
be  provided  on  any  motor  vehicle. 


Action 


Date 


FR  Cite 


08/02/01   66  FR  40176 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  Comment 

Period  Extended 
NPRM  Comment  09/28/01 

Period  End 
Next  Action  Undetemfiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 


06/10/93  58  FR  32503 


Request  for 

Comments 
Comnwnt  Period  End    08/09/93 
NPRM  06/01/01   66  FR  29747 

NPRM  Comnwnt  07/31/01 

Period  End 


—    Government  Levels  Affected:  None 


Agency  Contact:  Kenneth  Hardie. 
Safety  Standards  Engineer,  Department 
of  Transportation.  National  Highway 
Traffic  Safiety  Administration,  NPS-21, 
Visibility  and  Injury  Prevention 
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Division.  400  Seventh  Street.  SW. 
Washington.  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AE59 


2337.  -iflEVIEW:  SIDE-UMPACT 
PROTECTION 

Prtorlly:  Other  Significant 

Legal  Authority:  49  USC  322:  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.214 

Lagal  DoadNne:  None 

Atetract  This  standard  requires 
passenger  cars  manufactured  after 
September  1,  1996.  to  provide  occupant 
protection  when  impacted  in  the  side 
by  a  moving  deformable  barrier.  The 
agency  has  compared  the  actual  risk  of 
occupant  injury  in  side-impact  crashes 
of  cars  meeting  the  standard  to  the  risk 
in  pre-standard  cars.  The  cost  of  the 
standard  has  been  estimated.  The 
technical  report  has  been  published. 
This  regulation  was  selected  for  review 
because  of  its  costs,  potential  benefits, 
and  public  interest. 


AcUon 


IMa  FR  Cite 


1(y01/94 

12A»99  64  FR  68717 


Fax:  202  366-2559 

Email:  ckahane9nhtsa.dot.gov 

I:  2127-AF54 


Tectwiicai  Report: 

Phasel 
Comment  Period  End    04A)6/00 
Summary  and  06/11/00 

Discussion  of  PubHc 

Comments  Sent  to 

Docket:  Phase  1 
End  Review  06/00/04 

Regulatory  Hextt>jlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  The  Phase  I 
evaluation  report  indicates  that  the  test 
injury  criterion  Tn(d)  has  a  statistically 
significant  association  with  fatality  risk 
in  actual  side-impact  crashes  on  the 
highway.  In  model  years  1981-93  cars, 
models  with  low  TTl(d)  on  the  Federal 
motor  vehicle  safety  standard  no.  214 
test  tend  to  have  low  fatality  risk. 

Agency  Contact:  Charles  ).  Kahane, 
Chief.  Evaluation  Division.  Office  of 
Plans  and  Policy,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590 
Phone:  202  366-2560 


2338.  POWER  WINDOW  SAFETY 

SWITCHES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  49  USC  322;  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.118 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  proposed  to 
require  each  power-operated  window, 
interior  partition,  and  roof  panel  in  a 
motor  vehicle  to  be  equipped  with  a 
switch  designed  so  that  contact  by  a 
form  representing  a  small  child's  knee 
would  not  close  windoW,  partition,  or 
panel.  The  agency  is  currently 
gathering  non-crash  fatality  data  from 
state  records  to  determine  the  scope  of 
the  problem. 

TimetaMa: 


Action 


FR  Gila 


11/15/96  61  FR  58504 
01/14/97 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Agency  Contact:  Mike  Pyne.  Safety 
Standards  Engineer,  Office  of  Crash 
Avoidance.  Department  of 
Transportation.  National  Highway 
Traffic  Safety  Administration,  400    « 
Seventh  Street  SW..  Washington,  DC 
20590 
Phone:  202  366-4171 

RiN:  2127-AG36 

2339.  UPGRADE  ROOF 
CRASHWORTHINESS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrtty:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.216 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  the  agency  is  considering 
whether  to  upgrade  the  roof 
crashworthiness  particiilarly  since  a 


Long-T«rm  Actions 


larger  percentage  of  American  vehicles 
consist  of  light  duty  and  utility 
vehicles,  a  class  of  vehicles  more  prone 
to  rollover  accidents.  Petition  was 
granted. 

Timetable: 


Action 


FR  CM* 


Request  for  10/22/01  66  FR  53376 

Comments 

Comment  Period  End  12/06/01 

NPRM  11/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

AgeiKy  Contact:  George  Mouchahoir. 

Team  Leader.  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation.  National  Highway 

Traffic  Safety  Administration.  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AG51 

2340.  HYBRID  III  95TH  PERCEffllLE 

MALE 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  572;  49  CFR 
571.208 

Legal  Deadline:  None 

Abstract:  The  agency  is  examining  the 
possibility  of  proposing  specifications 
for  a  new  95th  percentile  male  Hybrid 
in  size  test  dununy  for  possible  use  in 
test  procedures  being  proposed  in 
amendments  to  Federal  Motor  Vehicle 
Safety  Standard  No.  208.  The  new  test 
dummy  and  procedures  are  being 
proposied  to  facilitate  the  development 
and  introduction  of  new  advanced  air 
bags  and  other  types  of  advanced 
restraints  technologies  for  crash 
protection  in  frontal  impacts. 


Action 


FR  CM* 


NPRM  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 


DOT— MHTSA 


Long-Twin  Actions 


Agency  Contact:  Stanley  Backaitis, 

Engineer.  Office  of  Crashworthiness 

Standards.  Department  of 

Transportation.  National  Highway 

Traffic  Safety  Administration.  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4912 

Fax:  202  366-4329 

Email:  sbackaitisOnht8a.dot.gov 

RiN:  2127-AG79 

2341.  PLACEMENT  OF  WHEELCHAIR 
RESTRAINTS  ON  BUSES 

Priority:  Substantive,  Nonsigmficant 

Legal  Auttwrity:  49  USC  30117;  49 
USC  30166;  49  USC  322;  49  USC 
30111;  49  USC  30115 

CFR  Citation:  49  CFR  571.217 

Legal  Deadline:  None 

Abstract:  To  prevent  blocking  of  the 
emergency  exits,  the  agency  proposed 
to  add  a  new  section  to  the  standard 
to  not  allow  the  placement  of 
wheelchair  securement  anchorages  or 
other  devices  that  protrude  into  the 
aisle  of  an  emergency  exit  in  all  buses. 

Timetable: 


Action 


Date         FR  Cite 


03/05/99  64  FR  10604 
05/04/99 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  04/19/02  67  FR  19343 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entttiea  Affected:  Businesses 

Government  Levels  Affaclad:  None 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division.  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW..  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202'366-4329 

Email:  gmouchahoirdnhtsa.dotgov 

RIN:  2127-AH03 

2342.  REVIEW:  REDESIGNED  AIR 
BAGS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.208 


Legal  Deadline:  None 

Abstract:  This  standard  was 
temporarily  amended  to  make  the 
unbelted  test  for  vehicles  with  air  bags 
less  stringent  and.  in  effect,  make  it 
easier  for  manufacturers  to  quickly 
depower  their  air  bags.  Redesigned  air 
bags  are  likely  to  benefit  out-of-position 
occupants  and  reduce  drivers'  arm 
injuries,  but  they  might  be  less  effective 
than  earlier  air  bags  for  some 
occupants.  This  r^ulation  was  selected 
for  review  because  of  public  interest, 
potential  benefits,  and  possibility  of 
higher  risk  for  some  vehicle  occupants. 


Action 


FR  Cite 


Begin  Review 
End  Review 


05/01/98 
12A)0/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affiactad:  None 

Agency  Contact:  Charles  J.  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW..  Washington.  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane@nhtsa.dot.gov 

RIN:  2127-AH13 

2343.  USE  OF  UNIVERSAL  CHILD 
SEATS  IN  AIRCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  CHatton:  49  CFR  571.213 

Legal  Deadline:  None 

Abstract:  This  action  responds  to  a 
concern  expressed  by  the  Federal 
Aviation  Administration  (FAA) 
regarding  some  new  universal  child 
seats  that  may  be  equipped  with  rigid 
connectors  or  prongs.  FAA  believes  that 
if  a  universal  child  seat  equipped  with 
non-folding,  non-retracting  rigid 
connectors  or  prongs  were  installed  on 
an  aircraft  seat,  the  connectors  or 
prongs  might  damage  the  aircraft  seat 
cushions  and  might  protrude  into  the 
leg  space  and  egress  path  of  the 
passenger  sitting  immediately  behind 
the  child  seat. 


Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.«vels  Affected:  None 

Additional  Information:  See  RIN  2127- 
AG50  for  the  Uniform  Child  Restraint 
Anchorage  Systems  rule. 

Agency  Contact:  George  Mouchahoir, 

Team  Leader,  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoii@nhtsa.dot.gov 

RIN:  2127-AH56 


2344.  HYBRID  III  TYPE  6- YEAR-OLD- 
SIZE  TEST  DUMMY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  572 

Legal  Deadline:  None 

Abatract:  The  agency  is  responding  to 
petitions  for  reconsideration  of  our 
final  rule  published  January  13,  2000 
(65  FR  2059,  RIN  2127-AG76)  which 
established  design  and  performance 
specifications  for  a  new,  more 
advanced  6-year-old-child  dummy. 

Timetable: 


Action 


FR  one 


Final  Rule  07/1 8A)2  67  FR  47321 

Next  /^ctiQp  Undetermlr>ed 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Stanley  Backaitis, 

Engineer,  Office  of  Crashworthiness 

Standards,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-4912 

Fax:  202  366-4329 

Email:  sbackaitisdnhtsa.dot.gov 

RIN:  2127-AlOO 
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Long-Term  Actions 


2345.  RFTH  PERCENTILE  FEMALE 

TEST  DUMMY 

Priority:  Substantive,  Nonsignificant 

L«gal  Authority:  49  USC  322:  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  572 

Legal  Deadline:  None 

Abstract:  The  agency  is  responding  to 
petitions  for  reconsideration  of  our 
final  rule  published  March  1.  2000  (65 
FR  10961,  RIN  2127-AG66)  which 
adopted  the  Hybrid  III  small  female 
size  dummy. 

Timetable: 


Action 


FR  CM* 


Final  Rule  07/15/02  67  FR  46400 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Stanley  Backaitis, 

Engineer,  Office  of  Crashworthiness 

Standards,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4912 

Fax.  202  366-4329 

Email:  sbackaitisdnhtsa.dot.gov 

RIN:  2127-AlOl 

2346.  REVIEW:  ANTILOCK  BRAKE 
SYSTEMS  FOR  HEAVY  TRUCKS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322:  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.105;'49  CFR 
571.121 

Legal  Deadline:  None 

Abstract:  These  standards  require 
antilock  brake  systems  (ABS)  on  truck- 
tractors  manufactured  after  March  1, 
1997,  semi-trailers  and  single-unit 
trucks  equipped  with  air  brakes  after 
March  1,  1998,  and  single-unit  trucks 
over  10,000  pounds  CVWR  equipped 
with  hydraulic  brakes  after  March  1, 
1999.  The  agency  will  study  the 
influence  of  ABS  on  crash  involvement 
rates  and  estimate  the  cost  of  ABS. 
These  regulations  were  selected  for 
review  because  of  their  costs,  potential 
benefits,  and  public  interest. 


Action 


FR  CM* 


04A)1A» 

06/14/00  65  FR  49633 


10/05/01   66  FR  51093 


Begin  Review 
Evaluation  Plan 

Published 
Collection  of 

Infomtation 
Comnient  Period  End    1 2/04/01 
End  Review  12/00/06 

Regulatory  Flexibiilty  Analysis 
Required:  No 

Sntall  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  J.  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy.  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane@nhtsa.dot.gov 

RIN:  2127-AI14 

2347.  REVIEW:  REAR-IMPACT 
GUARDS  FOR  TRUCK  TRAILERS 

Priority:  Substantive,  Nonsignificant 

l.egai  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.223;  49  CFR 
571.224 

Legal  Deadline:  None 

Abstract:  These  standards  set 
requirements  for  the  geometry, 
configuration,  strength,  and  energy 
absorption  capability  of  rear-impact 
guards  on  full  trailers  and  semi-trailers 
over  10,000  pounds  GVWR 
manufactured  after  January  26,  1998. 
The  agency  will  study  the  influence  of 
these  guards  on  injuries  in  passenger 
vehicles  that  rear-impact  trailers.  The 
cost  of  the  standards  will  also  be 
estimated.  These  regulations  were 
selected  for  review  because  of  their 
costs,  potential  benefits,  and  public 
interest. 

Timetable: 


Action 

Date         FR  CMa 

Begin  Review 

04/1 5«)0 

Evaluation  Plan 

08/14AX)  65  FR  49633 

Published 

Collection  of 

10/05/01   66  FR  51093 

Information 

Comment  Period  End 

12A)4A)1 

End  Review 

12/00/06 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  diaries  J.  Kahane. 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  Department  of 

Transportation,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahane@nhtsa.dot.gov 

RIN:  2127-AI15 

2348.  DAYTIME  RUNNING  LAMPS 
INTENSITY  REDUCTK>N  PHASE  H 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.108 

Legal  Deadline:  None 

Abstract:  The  agency  is  proposing  to 
further  lower  glare  while  minimizing 
the  change  in  conspicuity. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Richard  Vanlderstine, 
Division  Chief,  Visibility  and  Injury 
Prevention  Division,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 

Related  RIN:  Related  To  2127-AG86 

RIN:  2127-AI62 

2349.  •  -i^EDERAL  MOTOR  VENULE 
SAFETY  STANDARDS;  CHILD 
RESTRAINT  SYSTEMS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.213 

Legal  Deadline:  Other,  Statutory, 
November  1,  2001,  Initiate  Rulemaking. 
Other,  Statutory,  November  1,  2002, 
Final  Riile  or  Report  to  Congress. 
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TREAD  ACT  MANDATE  (November 
2002). 

Abstract:  Section  14(a)  of  the  TREAD 
Act  requires  NHTSA  to  initiate  a 
rulemaiking  for  the  purpose  of 
improving  the  safety  of  child  restraints, 
including  minimizing  head  injuries 
from  side  impact  collisions.  The  action 
specifically  addresses  the  prospective 
adoption  of  a  dynamic  side  impact  test 
in  FMVSS  No.  213;  currently,  only 
frtintal  tests  are  conducted.  If  side 
impact  test  requirements  are  not 


proposed,  the  TREAD  Act  requires 
NHTSA  to  submit  a  Report  to  Congress 
explaining  the  rationale  for  these 
actions. 

Timetable: 


Action 


FR  Git* 


ANPRM  05/01/02  67  FR  21836 

Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 


Government  Levels  Affected:  Federal 

Agency  Contact:  George  Mouchahoir. 

Team  Leader.  Special  Vehicles  and 

Systems  Division,  Department  of 

Transportation.  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW..  Washington.  DC 

20590 

Phone:  202  366-4919 

Fax:  202  366-4329 

Email:  gmouchahoir@nhtsa.dot.gov 

RIN:  2127-AI83 


Department  of  Transportation  (DOT) 

National  Highway  Traffic  Safety  Adminlatration  (NHTSA) 


Completed  Actions 


2350.  BRAKE  UNING 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571 

Legal  Deadline:  None 

AlMtract:  Petitions  from  R.  Grabowsky 
and  American  Trucking  Association 
(ATA)  requested  initiation  of    . 
rulemaking  concerning  brake  linings 
(all  vehicles  and  aftermarket).  Mr. 
Grabowsky  petitioned  relative  to 
stability,  friction  level,  fade.  wear,  and 
identification  of  linings.  ATA 
petitioned  relative  to  friction  level  and 
identification  of  linings  for  heavy 
vehicles  only.  Petitions  concerned  both 
performance  levels  and  test  procedures, 
and  were  granted. 

Timetable: 


2351.  BUY  AMERICA  REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  PL  97-424 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  agency  was  proposing  to 
exempt  certain  purchases  by  grantees 
&t>m  the  requirements  of  the 
Department  of  Transportation's  Buy 
America  provisions  to  streamline  and 
improve  the  grant  process.  The  agency 
has  decided  not  to  proceed  with  this 
action,  as  the  Buy  America  restrictions 
contain  sufficient  flexibility  to 
accommodate  program  concerns. 

Timetable: 


Action 


FR  Cite 


Temiination 


07/09/02  67  FR  45440 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levela  Affected:  None 

Agency  Contact:  George  Soodoo. 
Division  Leader.  Vehicle  Dynamics 
Division,  Department  of  Transportation. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 
Email:  gsoodoo@nhtsa.dot.gov 

RIN:  2127-AC66 


At>Stract:  In  response  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
of  1991,  the  agency  requested 
comments  on  the  report  titled  "Ejection 
Mitigation  Using  Advanced  Glazing: 
Status  Report  H."  This  report  is  to 
inform  the  public  about  the  agency's 
research  findings  to  date  on  advanced 
glazing  materials  that  may  prevent 
ejection  on  vehicle  occupants  through 
motor  vehicle  windows  during  crashes. 

Timetable: 


Action 


Date         FR  Cite 


Withdrawn 


07/01/02 


Regulatory  FlexMlity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Donaldson, 
Senior  Attorney,  Office  of  Chief 
Counsel.  Department  of  Transportation. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-1834 

RIN:  2127-AG99 

2352.  EJECTION  MITIGATION  USING 

ADVANCED  GLAZING 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.205 
Legal  Deadline:  None 


Action 


FR  Ota 


Request  for  07/19/00  65  FR  44710 

Comments 

Comment  Period  End  11/16/00 

Withdrawn  06/18/02  67  FR  41365 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  John  Lee,  Safety 
Standards  Engineer,  Department  of 
Transportation.  National  Highway 
Traffic  Safety  Administration.  NPS-11. 
400  Seventh  Street.  SW,  Washington. 
DC  20590 

Phone:  202  366-2264 
Email:  johnleednhtsa.dot.gov 

RIN:  2127-AH50 

2353.  REVIEW:  HEAD  RESTRAINTS 
FOR  LIGHT  TRUCKS 

Priority:  Substantive.  Nonsigmficant 

Legal  Authority:  49  USC  322:  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.202 

Legal  Deadline:  None 
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Completed  Actions 


Abstract  This  standard  requires  pick- 
up truclis.  vans,  and  sport  utility 
vehicles  with  gross  vehicle  weight  of 
10,000  pounds  or  less,  manufactured 
after  September  1,  1991,  to  have  head 
restraints  or  high  seatbacks  for  the 
driver  and  right-front  passenger.  The 
agency  will  compare  the  occupant 
injury  rates  in  rear-crashes  of  trucks 
equipped  with  head  restraints  and 
trucks  not  equipped  with  head 
restraints.  The  cost  of  the  standard  will 
also  be  established.  This  regulation  was 
selected  for  review  of  its  costs, 
potential  benefits,  and  public  interest. 


FR  CM* 


09/29^99 

05/1(V01   66  FR  23974 


Begin  Review 
Technical  Report 

Regulatory  HaxMHty  Analysis 
Raquirad:  No 

Small  Entities  Affsctsd:  No     • 
Government  Lsvsis  Affected:  None 

Agsftcy  Contact:  Charles  ].  Kahane, 

Chief,  Evaluation  Division,  Office  of 

Plans  and  Policy,  Department  of 

Transportation.  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Street  SW.,  Washington.  DC 

20590 

Phone:  202  366-2560 

Fax:  202  366-2559 

Email:  ckahanednhtsa.dot.gov 

RIN:  2127-AH98 

2354.  -NEARLY  WARNING  DEFECT 
REPORTING  REQUIREMENTS 

Priority:  Other  Significant 

Legal  Authority:  PL  106-414 

CFR  Citation:  49  CFR  554;  49  CFR  573 


Final,  Statutory,  June 
30,  2002. 

Initiation  of  rulemaking  required  not 
later  than  March  1,  2001. 

Abstract:  TREAD  Act  requires  NHTSA 
to  publish  a  rule  requiring 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  to  report  on 
possible  defects  in  their  products, 
whether  in  United  States  or  abroad, 
based  on  information  in  the  possession 
of  the  manufacturer.  This  action  is 
considered  significant  because  of 
substantial  public  and  congressional 
interest. 


Action 


FR  CMa 


ANPfM 


01/22A>1  66  FR  6532 


Action 


FR  Gil* 


03/23/01 

12/21/01   66  FR  66190 
02/04^)2 

07/10/02  67  FR  45822 


ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexil>lllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Additional  Information:  This  vdll  also 

respond  to  RIN  AI31.  This  Rulemaking 

will  combine  the  two  RIN's  AI25  and 

AI31  as  of  8/2/01. 

Agency  Contact  Taylor  Vinson,  Senior 

Attorney,  Office  of  the  Chief  Counsel, 

Department  of  Transportation,  National 

Highway  Traffic  Safety  Administration, 

400  Seventh  Street  SW..  Washington. 

DC  20590 

Phone:  202  366-5263 

Fax:  202  366-3820 

Email:  tvinson@nhtsa.dot.gov 

RIN:  2127-AI25 


Phone:  202  366-5263 

Fax:  202  366-3820 

Email:  tvinson@nhtsa.dot.gov 

RIN:  2127-A126 

2356.  REIMBURSEMENT  PRIOR  TO 
RECALL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  30120(d) 

CFR  Citation:  49  CFR  573:  49  CFR  577 

Legal  Deadline:  None 

Alwtract:  Rule  to  implement  section 
6(b)  of  the  TREAD  Act.  PL  106-414  by 
amending  49  CFR  part  573,  Defect  and 
Noncompliance  Notification,  to  add 
requirements  that  manufacturers' 
remedy  programs  concerning  safety- 
related  defects  and  noncompliance 
include  plans  for  reimbursing  owners 
or  purchasers  who  incurred  the  cost  of 
remedy  within  a  "reasonable  time" 
prior  to  the  manufactiirer's  notification 
of  the  defect  or  noncompliance. 


2355.  DEFECTS  IN  FOREIGN 

COUNTRIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  30l66(m) 

CFR  Citation:  49  CFR  573 

Legal  Deadline:  None 

AlMtract:  Rulemaking  to  implement 
statutory  requirement  that  a 
manufacturer  of  motor  vehicle  and 
equipment  report  to  NHTSA  when  it 
determines  to  conduct  a  safety-related 
recall  on  identical  or  substantially 
similar  products  outside  the  U.S.  and 
when  a  foreign  government  determines 
that  a  safety-related  campaign  should 
be  conducted. 


_^   Tbnatabls: 


Action 


Dal*  FR  en* 


10/11/01   66  FR  51907 
12/1(M)1 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  10/1  IAS  67  FR  63295 

Final  Rule  Effective       11/12/02 

Regulatory  Flexibility  Analysis 
Rsqulrsd:No 

Govammsnt  Lavsis  Affsctsd:  None 

Agsncy  Contact:  Taylor  Vinson.  Senior 
Attorney.  Office  of  the  Chief  Counsel, 
Department  of  Transportation,  National 
Highway  Traffic  Saf^  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 


Action 


FR  Cite 


12/11/01   66  FR  64078 
02/11/02 

10/17/02  67  FR  64049 


NPRM 

NPRM  Comment 

Period  End 
FmalRute 
Fmal  Rute  Effective       01/1 5/03 

RsguMory  FIsxiblllty  Analysis 
Rsquirsd:  No 

Small  Entitlas  Affsctsd:  Nq 

Govommsnt  Levels  Affected:  None 

Agsncy  Contact:  Andrew  DlMarsico, 
Trial  Attorney,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  5219, 
NCC-10,  400  Seventh  Street.  SW, 
Washington,  DC  20590 
Phone:  202  366-5263 
Fax:  202  366-3820 

RIN:  2127-AI28 


2357.  PROHIBITION  OF  SALE  OR 
LEASE  OF  EQUIPMENT 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  49  USC  30l20(i) 

CFR  Citation:  49  CFR  573;  49  CFR  577 

Lsgal  Dsadllna:  None 

Abstract:  Rule  regarding  statutory 
prohibitions  on  the  sale  or  lease  of 
noncompliant  and  defective  motor 
vehicles  and  equipment. 


tyl       VT_        00<2    I'Vt^^Ar 
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Completed  Actions 


Timetable: 


Action 


Date  FR  Cite 


07/23/01   66  FR  38247 
09/21/01 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  04/23/02  67  FR  19693 

Final  Action  Effective    05/23/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affsctsd:  None 

Agency  Contact:  Lloyd  Guerci, 
Assistant  Chief  Counsel  for  Litigation, 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-5263 

RIN:  2127-A130 


2358.  +TIRE  PRESSURE  MONITORING 
SYSTEM 

Priority:  Economically  Significant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.138;  49  CFR 
571.101 

l.egai  Deadline:  Final,  Statutory, 
November  30,  200i. 

Abstract  The  recently  enacted 
Transportation  Recall  Enhancement 
Accountability  and  Documentation 
(TREAD)  Act  requires  the  Secretary  of 
Transportation  to  initiate  rulemaking  to 
require  a  warning  system  in  new  motor 
vehicles  to  indicate  to  the  operator 
when  a  tire  is  significantly 
underinflated.  The  agency  proposed  to 
establish  a  new  standard  for  tire 
pressure  monitoring  system  (TPMS)  on 
every  new  vehicle  that  uses  a  passenger 
car  tire.  A  TPMS  would  detect  low 
pressure  in  a  tire  and  alert  the  driver 
through  a  "low  tire"  warning  signal. 

Timetable: 


Agency  Contact:  Joseph  Scott,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-22, 
Vehicle  Dynamics  Division,  400 
Seventh  Street,  SW,  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AI33 

2359.  CIVIL  PENALTIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  28  USC  2461  note;  31 
USC  3701  note 

CFR  Citation:  49  CFR  578 

Legal  Deadline:  Final,  Statutory,  March 
4,  2001. 

Statute  requires  civil  penalty 
adjustments  at  least  once  every  4  years. 

Abstract:  Civil  penalties  for  violations 
of  certain  statutes  administered  by 
NHTSA  are  required  to  be  adjusted  for 
inflation  at  least  once  every  4  years. 

Timetable: 

Action  Dale  FR  Cite 


Timetable: 


Action 


FR  Cite 


Action 


Dale 


FR  Cite 


07/26/01   66  FR  38962 
09/06/01 

06/05/02  67  FR  38703 
08/05«)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Fmal  Rule  Effective 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Govsmmsnt  Lsvsis  Affsctsd:  None 


NPRM 

Final  Rule 

Final  Rule  Effective 


05/18/01  66  FR  27621 
08/07/01  66  FR  41 149 
09/16/01 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Taylor  Vinson,  Senior 

Attorney,  Office  of  the  Chief  Counsel, 

Department  of  Transportation,  National 

Highway  Traffic  Safety  Administration, 

400  Seventh  Street  SW.,  Washington, 

DC  20590 

Phone:  202  366-526" 

Fax:  202  366-3820 

Email:  tvinson@nhtsa.dot.gov 

RIN:  2127-A142 

2360.  TRAILER  TEST  RIG 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  tJSC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.121 

Legal  Deadline:  None 

At>stract:  In  response  to  a  petition  for 
rulemaking,  the  agency  published  a 
technical  amendment  to  the  standard  to 
delete  a  figure  which  is  no  longer 
referenced  and  to  correct  several 
typographical  errors  and  omissions. 


Final  Action  05/28/02  67  FR  36819 

Final  Moan  Effective    QI&I27IQIZ 

Regulatory  Flexil>illty  Analysis 
Required:  No 

Small  Entities  Affscted:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Jeffrey  Woods,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-22, 
Vehicle  Dynamics  Division.  400 
Seventh  Street,  SW,  Washington,  DC 
20590 

Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AI48 

2361.  CHILD  SAFETY  INFORMATION 

LABELS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  322;  49  USC 
30111;  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.213 

Legal  Deadline:  Final,  Statutory, 
November  1,  2002. 

Atwtrsct:  The  recently  enacted 
Transportation  Recall  Enhancement 
Accountability  and  Documentation 
(TREAD)  Act  requires  the  Secretary  of 
Transportation  to  initiate  rulemaking  to 
improve  the  consumer  information  for 
child  restraints  by  prescribing  clearer 
and  simpler  labels  and  instructions  that 
are  required  to  be  placed  on  child 
restraints. 

Timetable: 


Action 


Date 


FR  Cite 


11/02/01  66  FR  55623 
11/29/01  66  FR  59549 
01/02A)2 

10/01/02  67  FR  61 523 


NPRM 
Correction 
NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective       1 0/01  /03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

AgeiKy  Contact:  Mary  Versailles, 
Office  of  Planning  and  Consumer 
Programs,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
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DOT-MHTSA 


Phone:  202  366-2057 
RIN:  2127-AI55 


2362.  UST  OF  NONCONFORMING 
VEHICLES  ELIGIBLE  FOR 
IMPORTATION 

Priority:  Substantive.  Nonsignificant 

Legal  AuttlOrity:  49  USC  322;  49  use 

30141 

CFR  Citation:  49  CFR  593 

Legal  Deadline:  None 

Abstract:  This  final  action  will  amend 
the  list  of  vehicles  not  originally  . 
manufactured  to  conform  to  all 
applicable  Federal  Motor  Vehicle  Safety 
Standards  that  NHTSA  has  decided  to 
be  eligible  for  importation.  This  list  is 
published  as  an  appendix  to  NHTSA's 
regulations  at  49  CFR  part  593  that 
establish  the  procedures  through  which 
the  agency  makes  import  eligibility 
decisions.  The  amendments  will  add  to 
the  list  all  vehicles  that  NHTSA  has 
decided  are  to  be  eligible  for 
importation  since  the  list  was  last 
published  on  October  1.  2000. 

Tlmatabla: 


Action 


FR  CM* 


Final  Action 


09/20(«01    66  FR  48363 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Because  this 
nde  only  furnishes  information  and 
imposes  no  regulatory  requirement.,  the 
agency  has  good  cause  to  dispense  with 
notice  and  comments  on  it. 

Agency  Contact:  Coleman  R.  Sachs, 
Trial  Attorney,  Office  of  Chief  Counsel, 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington, 
DC  20590 

Phone:  202  366-5263 
Email:  csachs@nhtsa.dot.gov 

RIN:  2127-AI61 

2363.  MOD1RED  FRONT-OPENING 
HOOD  REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Lagai  Authority:  49  USC  322:  49  USC 
30111:  49  USC  30115;  49  USC  30117; 
49  USC  30166 

CFR  Citation:  49  CFR  571.401 

Legal  Deadline:  None 


Abstract:  In  response  to  petitions  for 
reconsideration  of  a  final  rule 
published  on  August  17.  2001  (66  FR 
43113  RIN  2127-AI51)  which 
specifically  excluded  passenger  cars 
with  a  back  door,  such  as  hatchbacks 
and  station  wagons,  from  the  standard 
and  revised  the  definitions  of  "trunk 
lid"  and  "trunk  compartment"  to 
exclude  interior  storage  compartments 
and  sub-compartments  within  the  trunk 
compartment  from  the  requirements  of 
the  standard,  the  agency  is  adding  a 
paragraph  indicating  that  in  passenger 
cars  with  front-opening  hoods,  the 
interior  trunk  release  must  release  the 
primary,  but  not  the  secondary,  latch 
when  the  passenger  car  is  in  motion. 
At  all  other  times,  the  interior  trunk 
release  must  completely  release  all 
latches. 

Timetable: 


Action 


FR  Cite 


Final  Rule 


04/22/02  67  FR  19518 


Completed  Actions 


listed,  it  must  submit  reports  by  each 
subsequent  Octol^r  25. 

Timetabia: 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Kenneth  Hardie, 
Safety  Standards  Engineer,  Department 
of  Transportation,  National  Highway 
Traffic  Safety  Administration,  NPS-21. 
Visibility  and  Injury  Prevention 
Division,  400  Seventh  Street,  SW. 
Washington.  DC  20590 
Phone:  202  366-2720 
Fax:  202  366-4329 

RIN:  2127-AI69 


2364.  INSURER  REPORTING 
REQUIREMENTS/UST  OF  INSURERS 
REQUIRED  TO  RLE  REPORTS  FOR 
OCTOBER  2002 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  33112 

CFR  Citation:  49  CFR  544 

Legal  Deadline:  None 

Abstract:  NHTSA  proposes  to  update 
its  lists  in  appendices  A,  B,  and  C  of 
part  544  of  passenger  motor  vehicle 
insurers  that  are  required  to  file  reports 
on  their  motor  vehicle  theft  loss 
experience.  If  these  revised  appendices 
are  adopted  in  a  final  rule,  each  insurer 
included  in  any  of  these  appendices 
must  file  a  report  for  the  1998  calendar 
year  not  later  than  October  25,  2002. 
Further,  as  long  as  the  insurer  remains 


Action 


Date 


FR  Gils 


03/12/02  67  FR  11 161 

03/27/02  67  FR  14667 
05/28/02 

07/16/02  67  FR  46608 
08/19/02  67  FR  53756 


Request  for 

Comments 
NPRM 
NPRM  ConfMnent 

Period  End 
Final  Action 
Final  Theft  Data 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rosalind  Proctor, 
Division  Chief,  Consumer  Programs 
Division.  Department  of  Transportation. 
National  Hi^way  Traffic  Safety 
Administration,  400  Seventh  Street 
SW.,  Washington.  DC  20590 
Phone:  202  366-0846 
Fax:  202  366-4329 
Email:  rproctor@nhtsa.dot.gov 

RIN:  2127-AI73 

2365.  HIGH-THEFT  UNES  FOR  MODEL 
YEAR  2002 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  CFR  33104 

CFR  Citation:  49  CFR  541 

Legal  Deadline:  None 

At>stract:  This  action  will  list  the  likely 
high-theft  vehicle  lines  that  are  subject 
to  the  parts-marking  requirements  of 
the  theft  prevention  standard  and  high- 
theft  lines  that  are  exempted  from  the 
parts-marking  requirements  for  model 
year  2003. 

Timetable: 


Action 


DM*         FR  Cite 


Final  Action  07/01/02  67  FR  44085 

Final  Action  Effective    07/01/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rosalind  Proctor. 
Division  Chief,  Consumer  Programs 
Division.  Department  of  Transportation, 
National  Hi^way  Traffic  Safety 
Administration.  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-0846 
Fax:  202  366-4329 
Email:  rproctor@nhtsa.dot.gov 

RIN:  2127-AI74 
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Completed  Actions 


2366.  SCHEDULE  OF  FEES 
AUTHORIZED  BY  49  U.S.C.  30141 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  322:  49  USC 
30141;  31  USC  9701 

CFR  Citation:  49  CFR  594 

Legal  Deadline:  None 

Abstract:  NHTSA  proposes  to  amend 
its  regulations  establishing  fees 
authorized  by  49  U.S.C.  30141  for  the 
purpose  of  reimbursing  the  agency  for 
certain  costs  incurred  in  administering 
the  vehicle  importation  program.  The 
amendments  will  adjust  the  fees  to  the 
level  necessary  for  the  agency  to 
recover  its  actual  costs.  Section 
301419(e)  requires  the  agency  to  review 
and  adjust  these  fees  at  least  every  two 
years.  The  fees  were  last  adjusted  in 
September  2000. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

Final  Rule 

Final  Rule  Effective 


08/16/02  67  FR  53552 
09/26/02  67  FR  60596 
10/01/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Coleman  R.  Sachs. 
Trial  Attorney,  Office  of  Chief  Counsel. 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-5263 
Email:  csachs@nhtsa.dot.gov 

RIN:  2127-AI77 

2367.  •  EXEMPTION  FROM  THE 
MAKE-INOPERATIVE  PROHIBITION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  30122(c) 

CFR  Citation:  49  CFR  595 

Legal  Deadline:  None 

Abstract:  The  agency  is  responding  to 
petitions  for  reconsideration  of  our 
final  rule  published  February  27,  2001 
(66  FR  12637).  which  established  a 


limited  exemption  from  the  statutory 
make-inoperative  prohibition  to 
facilitate  the  modification  of  motor 
vehicles  for  use  by  persons  with 
disabilities. 

Timetabia: 


Action 


FR  Git* 


Final  Action 


06/04/02  67  FR  38423 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gayle  Dalrymple, 
Safety  Engineer,  Vehicle  Controls  and 
Adapted  Vehicle  Division,  Department 
of  Transportation,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-5559 

RIN:  2127-AI80 


Department  of  Transportation  (DOT) 
Federal  Railroad  Administration  (FRA) 


Proposed  Rule  Stage 


2368.  LOCOMOTIVE 
CRASHWORTHINESS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  49  USC  20103 

CFR  Citation:  49  CFR  229 

Legal  Deadline:  Final,  Statutory,  March 
3,  1995,  Rule  or  Report  to  Congress. 
Report  to  Congress  issued  9/18/96. 

Abstract:  The  agency  has  proposed  to 
address  the  crashworthiness  of 
locomotives  pursuant  to  the  Rail  Safety 
Enforcement  and  Review  Act  (1992). 
FRA  investigated  locomotive 
crashworthiness,  as  well  as  a  variety  of 
locomotive  working  conditions  (See 
RIN  2130-AA89)  and  reported  its 
finding  to  Congress.  On  October  31, 
1996,  the  Railroad  Safety  Advisory 
Committee  (RSAC)  accepted  a 
preliminary  planning  task  to  schedule 
handling  of  these  issues.  The 
Locomotive  Crew  Safety  Working 
Group  met  on  January  23,  1997  to 
develop  task  statements  that  were 
forwarded  to  the  full  RSAC  and 
accepted  on  June  24,  1997.  The  RSAC 
Locomotive  Crashworthiness  Working 
Group  last  met  in  January,  2002,  to 
consider  specific  recommendations  for 


regulatory  action.  Originally  this  project 
was  considered  significant;  however,  it 
appears  likely  that  important 
incremental  changes  in  current  design 
standards  can  be  made  without 
significant  disruption  or  controversy. 

Timetable: 


Phone:  202  493-6026 
RIN:  2130-AB23 


Action 


Date 


FR  Cite 


Open  Meeting  Notice     07/22/94  59  FR  37528 
Report  to  Congress       09/18/96 
NPRIWI      .  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  This 
rulemaking  was  originally  included  in 
RIN  2130-AA89,  Locomotive  Cab 
Working  Conditions. 

Agency  Contact:  Daniel  Alpert,  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 


2369.  LOCOMOTIVE  EVENT 
RECORDERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  20103 

CFR  Citation:  49  CFR  229 

Legal  Deadline:  None 

Abstract:  FRA  will  propose 
improvements  in  the  crashworthiness 
of  event  recorders  and  will  propose 
additional  requirements  for  data 
capture  and  recording  for  event 
recorders  installed  in  new  and  rebuilt 
locomotives.  FRA  is  awaiting  the 
advice  and  recommendations  of  RSAC 
before  taking  further  regulatory  action. 

Timetable: 


Action 


DM*  FR  Cite 


NPRI^  01/00/03 

Regulatory  Flexibiiity  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected: 

Undetermined 
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Federalisin:  Undetermined 

AddltkNUil  Information:  This 
rulemaking  was  previously  titled 
"Crashworthy  Event  Recorders." 

Agancy  Contact:  Thomas  Herrmann. 
Trial  Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  493-6036 

RIN:  2130-AB34 

2370.  REVISION  TO  RAILROAD 
SAFETY  ENFORCEMENT 
PROCEDURES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  20103 

CFR  Citation:  49  CFR  209 

Legal  Deadline:  None 

Abstract  This  action  will  revise  and 
update  FRA's  enforcement  procedures. 
This  action  is  expected  to  address  the 
recodification  of  the  railroad  safety 
laws  and  revise  certain  administrative 
hearing  procedures. 

TImatabIa: 


Action 


PR  Gila 


NPRM  02/0(y03 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Kathryn  E.  Shelton. 

Department  of  Transportation,  Federal 

Railroad  Administration 

Phone:  202  493-6063 

Fax:  202  493-6068 

Email:  Imthryn.sheltondfra.dot.gov 

RIN:  2130-AB35 

2371.  RULES  OF  PRACTICE 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  49  USC  20103 
CFR  Citation:  49  CFR  211 


it  None 

Abstract:  This  action  will  revise  and 
update  FRA's  rulemaking  procedures, 
and  the  procedures  for  participation  in 
the  rulemaking  process,  such  as 
petitions  for  rulemaking,  petitions  for 
reconsideration,  and  petitions  for 
waiver.  These  procedures  will  be 
modified  to  reflect  the  recodification  of 
the  railroad  safety  laws,  and  changes 


in  the  application  of  FRA's  regulatory 
procedures  that  have  developed  over 
time. 


Dale         FRCNe 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  L«vels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Colleen  A.  Brennan, 
Trial  Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW,  Washington,  DC  20590 
Phone:  202  493-6028 

RIN:  2130-AB36 

2372.  RAILROAD  CAR  CONSPICUITY 

Priority:  Substantive,  Nonsignificant 

Legal  AutiKKity:  49  USC  20103:  49 
USC  20148 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadline:  None 

Abstract:  FRA  is  considering  requiring 
.that  retroreflective  tape  be  applied  to 
all  railroad  cars.  FTIA  has  established 
a  docket  so  that  interested  parties  may 
submit  relevant  information. 

Timetable: 


Action 


FR  CH* 


NPRM 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

AgeiKy  Contact:  John  A.  Winlde,  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration.  400  Seventh  Street, 
SW,  Washington.  DC  20590 
Phone:  202  493-6067 

RIN:  2130-AB41 

2373.  REVISION  TO  THE 
ACaOENT/INaOENT  REPORTING 
REGULATIONS  AND  GUIDE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  20103;  49 
USC  20901;  49  USC  20902 

CFR  Citation:  49  CFR  225;  49  CFR  219; 
49  CFR  240 


Proposed  Rule  Stage 


Legal  Deadiina:  None 

AtMtract:  FRA  intends  to  conform  its 
regiilations  for  accident/incident 
reporting  to  revised  OSHA  regulations, 
and  to  make  appropriate  revisions  to 
the  FRA  Guide  for  Preparing 
Accident/Incident  Reports.  On  January 
19,  2001,  OSHA  published  revised 
regulations  for  Occupational  Injujry  and 
Illness  Recording  and  Reporting  (66  FR 
5965).  FRA  accident/incident 
regulations  pertaining  to  occupational 
injury  and  illness  are  patterned  after 
the  prior  OSHA  regulations  and  must 
be  maintained  in  general  conformity 
with  those  regulations  to  permit 
compatibility  of  data  and  integration  of 
railroad  industry  data  into  national 
statistical  data  bases.  OSHA's  final  rule 
became  effective  on  January  1,  2002. 
Accordingly,  FRA  needs  to  revise  its 
own  injury  codes  and  narratives,  cause 
codes  and  narratives,  and  circumstance 
codes  and  narratives  (as  set  forth  in  the 
FRA  Reporting  Guide)  as  soon  as 
feasible.  Minor  administrative  issues 
have  also  arisen  since  the  last  general 
revision  of  part  225  on  January  1,  1997 
that  will  be  considered  in  relation  to 
possible  amendments  to  the  regulations 
or  the  Reporting  Guide. 

Timetable: 


Action 


FR  ate 


10«)9/02  67  FR  63022 
11/08/02 

01/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  levels  Affected:  None 

Agency  Contact:  Aima  Nassif,  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  Mail  Stop  10,  1120 
Vermont  Avenue,  N.W.,  Washington, 
DC  20590 
Phone:  202  493-6166 

RIN:  2130-AB51 

2374.  •  OCCUPATIONAL  NOISE 
EXPOSURE  FOR  RAILROAD 
OPERATING  EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

Le^i  Authority:  49  USC  20103 

CFR  Citation:  49  CFR  229 

Legal  Daadllna:  None 

Abstract  FRA  has  proposed  to  address 
crew  working  conditions  on 
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Proposed  Rule  Stage 


locomotives,  pursuant  to  the  Rail  Safety 
Enforcement  and  Review  Act  (1992). 
FRA  investigated  a  variety  of 
locomotive  working  conditions, 
including  noise,  and  reported  its 
findings  to  Congress  in  1996.  FRA 
presented  the  subject  of  locomotive 
working  conditions  to  the  Railroad 
Safety  Advisory  Committee  (RSAC). 
The  RSAC  process,  which  involves 
participation  of  all  parties  with 
significant  interests,  provides  a  forum 
for  consensual  rulemaking  and  program 
development 

Through  the  RSAC  process,  FRA  is 
amending  its  occupational  noise 
standards  for  railroad  employees  whose 


predominant  noise  exposure  occurs  in 
the  locomotive  cab.  FRA's  existing 
standard  concerning  cab  noise,  49  CFR 
229.121,  limits  cab  employee  noise 
exposure  to  certain  leveb  based  on  the 
duration  of  their  experience.  FRA 
would  like  to  update  its  regiilation  to 
incorporate  new  measures.  This 
proposal  would  require  railroads  to 
implement  a  hearing  conservation 
program,  which  would  include  hearing 
tests  (audiograms),  training,  and 
monitoring.  It  would  also  set  design 
standards  for  new  locomotives  and 
maintenance  standards  for  all 
locomotives. 


Timalabia: 


FR  cue 


Report  to  Congress      09/18/96 
NPRM  05/00A)3 

Regulatory  Flexibility  Analyaia 
Requirad:  Yes 

Small  Entltiaa  Affected:  Businesses 

Government  Levela  Affected:  None 

Agancy  Contact:  Christina  McDonald, 
Trial  Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street 
SW..  Washington,  DC  20590 
Phone:  202  493-6032 

RIN:  2130-AB56 


Department  of  Transportation  (DOT) 
Federal  Railroad  Administration  (FRA) 


Final  Rule  Stage 


2375.  ♦WHISTLE  BANS  AT  HIGHWAY- 
RAIL  GRADE  CROSSINGS 

Priority:  Other  Significant 

Legal  AuttMrtly:  49  USC  20153 

CFR  Citation:  49  CFR  222 

Legal  Deadline:  Final,  Statutory, 
November  2,  1996,  subsequent 
enactment  prohibited  issuance  prior  to 
July  1,  2001. 

Abatract:  This  action  would  govern 
when  train  whistles  at  grade  crossings 
must  be  sounded.  FRA  has  found  that 
failing  to  use  the  locomotive  horn  can 
significantly  increase  the  number  of 
collisions  with  motorists  using  the 
crossing.  This  action  is  considered 
significant  because  of  substantial  public 
intraest.  This  action  is  being  taken 
pursuant  to  statutory  mandate.  FRA 
studied  the  consequences  of  the 
proposed  action  and  prepared  a  draft 
environmental  impact  statement  (EIS) 
for  the  proposed  mle. 


FR  OH* 


01/13A»  65  FR  2230 
05/26^ 


NPRIM 

NPflIM  Comment 

Period  End 
FinalRule  04AXV03 

ReguMory  Ftadbinty  Analysia 
I:  Yes 

Businesses 
State, 
Local,  Federal 

Fadaralam:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 


Additional  Information:  An  Omnibus 
Bin  at  the  end  of  the  106th  Congress 
prohibited  publication  of  a  final  rule 
before  July  2001. 

Agency  Contact:  Mark  H.  Tessler,  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  493-6061 

RIN:  2130-AA71 

2376.  ♦STANDARDS  FOR 
DEVELOPMENT  AND  USE  OF 
PROCESSOR-BASED  SIGNAL  AND 
TRAIN  CONTROL  SYSTEMS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
110  in  part  n  of  this  issue  of  the 
Federal  Register. 

RIN:  2130-AA94 

2377.  SMALL  RAILROADS;  POLICY 
STATEMENT  ON  ENFORCEMENT 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  601  et  seq;  PL 
104-121;  49  USC  20101  et  seq 

CFR  Citation:  49  CFR  209 

Legal  Daadllna:  Oihet.  Statutory, 
March  29,  1997,  180  Days  to  Final 
Rule. 

Abstract:  The  Small  Business 
Regulatory  Enforcement  Act  (SBREFA) 
of  1996  requires,  among  athet  things, 
that  Fedoal  agencies  establish 
fTomni'i"'"'*^""  and  enforcement 


programs  to  address  the  unique 
concerns  and  operations  of  small 
entities. 

Pursuant  to  SBREFA,  FRA  published 
commimication  and  enforcement 
policies  with  respect  to  small  entities 
in  an  hiterim  Statement  of  Agency 
Policy  and  imdertook  an  interim 
definition  of  "small  entity"  in  this 
process.  Also,  FRA  invited  comment 
from  the  public  for  the  purpose  of 
adopting  a  new  definition  of  "small 
entity"  in  the  future,  and  conducted  a 
public  meeting  with  all  interested 
parties  to  discuss  this  issue.  FRA  will 
issue  a  Final  Statement  of  Policy. 


Action 


FR  CM* 


08/11/97  62  FR  43024 
10/10^7 


Interim  Policy 

Statement 
Interim  Policy 

Statement  Effective 
Comment  Period  End    U/30/97 
Fmal  Policy  Statement  12/00/02 

Ragulalory  FtexMHty  Analysis 
Requirad:  No 

Small  Entltiaa  Affected:  Businesses 

Goveminant  Levels  Affaclad:  Local 

AddMonal  Information:  A  public 
meeting  was  held  on  September  28. 
1999.  (See  64  FR  46468,  8/25/99.) 


^       _  :  Nancy  Limimen 

Lewis,  Trial  Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street 
SW..  Washington,  DC  20590 
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Hnal  Rule  Stage 


Phone:  202  493-6047 
RIN:  2130-AB15 


2378.  REGUU^TIONS  ON  SAFETY 
INTEGRATION  PLANS  GOVERNING 
RAILROAD  CONSOUDATIONS, 
MERGERS,  ACQUISmONS  OF 
CONTROL.  AND  START-UP 
OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  20103;  49 
use  20107,  49  USC  21301;  28  USC 
2461 

CFR  Citation:  49  CFR  244;  49  CFR  1.49 

Legal  DaadHna:  None 

Abstract:  FRA  is  drafting  its  response 
to  petitions  for  reconsideration  of  the 
final  rule,  published  on  March  15, 
2002,  that  requires  a  railroad  to  file  a 
Safety  Integration  Plan  with  the  Federal 
Railroad  Administration  whenever  a 
Class  I  railroad  proposes  to  merge, 
consolidate,  or  acquire  control  of 
another  Class  I  or  Class  II  railroad  with 
which  it  proposes  to  amalgamate 
operations.  See  67  FR  11582.  The  final 
rule  prescribed  content  and  subject 
matter  areas  that  must  be  addressed  in 
each  plan  before  FRA  may  approve  of 
such  plan.  FRA  prepared  the  final  rule 
and  coordinated  with  the  Surface 
Transportation  Board  to  issue 
rulemaking  actions  covering  these 
transactions  within  the  framework  of 
each  agency's  jurisdiction. 

TimetaMa: 


Action 


FR  en* 


12/31/98  63  FR  72225 
04/21/99  64  FR  19512 


04/21/99  64  FR  19512 


05A>4/99 


NPRM 

NPRM  Cofmnent 

Period  Extended 
Public  Hearing  - 

Notice 
NPRM  Comment 

Period  End 
Final  Rule  03/15/02  67  FR  11582 

Final  Rule:  Response    12/00/02 

to  Petitions  for 

Reconsideration 

RaguMory  FlaxMHty  Analysia 
Raquirad:  No 

Small  Entities  Affected:  No 

Gooamraant  Lavala  Affected:  None 

AddWonal  information;  A  public 
hearing  on  this  rulemaking  was  held 
on  May  4,  1999. 

Agency  Contact  Jon  Kaplan.  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 


Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  493-6042 

RIN:  2130-AB24 

2379.  ROADWAY  MAINTENANCE 
MACHINES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  20103 

CFR  Citation:  49  CFR  214 

l.agal  Deadline:  None 

Abatract:  FRA  proposed  regulations 
governing  operational  and  design  safety 
of  on-tradi  equipment  used  by  railroads 
for  track  maintenance.  The  regulations 
would  cover  self-propelled  rail- 
mounted  non-highway  machines  where 
light  weight  exceeds  7500  pounds.  This 
rulemaking  was  requested  by  the 
Brotherhood  of  Maintenance  of  Way 
Employees  (BMWE)  as  part  of  the 
organization's  f)etition  requesting 
revision  of  the  track  safety  standards. 
FRA  decided  to  respond  to  this  portion 
of  the  BMWE  petition  in  a  rulemaking 
separate  fitjm  the  track  safety  standards 
revision.  FRA  is  now  preparing  the 
final  rule. 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


01/10/01   66  FR  1930 
03/12/01 

12/00/02 


Regulatory  Flexbillty  Analysia 
Required:  No 

Government  Ljevela  Affactad:  None 

AddWonal  Information:  This 
rulemaking  is  an  offshoot  of  the 
rulemaking  to  revise  the  track  safety  . 
standards.  FRA  has  changed  the  title 
of  the  current  entry  to  the  Unified 
Regulatory  Agenda,  which  was 
originally  entitled  "Roadway 
Maintenance  Machine  Safety"  to  more 
accurately  reflect  what  this  action  is 
expected  to  address. 

Agency  Contact  Nancy  Lummen 
Lewis,  Trial  Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  493-6047 


I:  2130-AB28 


2380.  ANNUAL  ADJUSTMENT  OF 
MONETARY  THRESHOLD  FOR 
REPORTING  RAIL  EQUIPMENT 
ACCIDENTS/INaDENTS 

Priority:  Info./Admin./Other 

Legal  Authority:  49  USC  20103 

CFR  Citation:  None 

Legal  Daadllna:  None 

Abatract  This  annual  determination 
establishes  the  monetary  threshold  for 
reporting  rail  equipment 
accidents/incidents  involving  railroad 
property  damage.  This  action  ensures 
and  maintains  comparability  between 
different  years  of  data  by  having  the 
threshold  keep  pace  with  fluctuations 
in  equipment  and  labor  costs.  It  is 
required  by  statute.  The  reporting 
threshold  is  based  on  the  formida 
adopted  in  a  final  rule  5/18/96,  61  FR 
60632.  This  agenda  entry  will  be 
updated  each  year  to  show  the  latest 
annual  determination.  Cites  for 
determinations  already  issued  are 
provided  below. 

TImatabIa: 


Action 


FR  cue 


Final  Rule 


12A)G/02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  The  2001  final 
rule  of  12/26/2001,  66  FR  66346, 
increases  the  monetary  threshold  firom 
$6,600  to  $6,700  for  accidents/incidents 
that  occur  during  the  calendar  year 
2002.  After  the  1997  final  rule  of 
2/2/97,  62  FR  63675.  increased  the 
monetary  threshold  bom  $6,500  to 
$6,600,  the  monetary  threshold 
remained  at  $6,600  from  calendar  years 
1998  through  2000.  The  1996  final  rule 
of  11/29/96,  61  FR  60632,  increased  the 
monetary  threshold  itom  $6,300  to 
$6,500. 

Agency  Contact  Anna  Nassif,  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration.  Mail  Stop  10,  1120 
Vermont  Avenue.  N.W.,  Washington, 
DC  20590 
Phone:  202  493-6166 


I:  2130-AB30 
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2381.  DETBIMmATION  OF  MMMUM 
TESTING  RATE  FOR  RANDOM  DRUG 
AND  ALCOHOL  TESTING 

Priority:  Infb./Admin./Other 

Legal  Authorltr.  49  USC  20103 

CFR  Citation:  None 

Legal  Deadline:  None 

Abatract  Each  year  FRA  announces  the 
minimiiTn  random  drug  and  alcohol 
testing  rates  for  the  following  year  for 
the  railroad  industry.  This 
determination  is  based  on  a  review  of 
rail  industry  drug  and  alcohol 
management  information  system  data, 
as  well  as  data  from  compliance 
reviews  of  rail  industry  drug  and 
alcohol  testing  programs.  Procedvires 
were  established  in  a  final  rule 
published  on  December  2.  1994.  59  FR 
62218.  For  the  calendar  year  2002,  the 
rninimiim  random  drug  and  alcohol 
testing  rates  of  covered  railroad 
employees  continue  to  be  25  percent 
and  10  percent,  respectively.  This 
agenda  entry  will  be  updated  each  year 
to  show  the  latest  annual 
determination.  Qtes  for  determinations 
already  issued  are  provided  below. 


Action 


Dal*         FR  CHa 


Annual  Oetemnination    12/OQ^ 

RaguMoiy  Flexliillty  Anelyala 

No 


the  tninimiiin  rates  remained  at  25 
percent  and  10  percent  for  calendar 
years  1998. 1999,  2000  and  2001. 

Agency  Contact  Patricia  V.  Sun.  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration.  1120  Vermont  Avenue, 
N.W.  STOP-10.  Washington.  DC  20590 
Phone:  202  493-6060 
Fax:  202  493-6068 

RIN:  2130-AB31 

2382.  -H-OCATIONAL  REQUIREMENT 
FOR  DISPATCHING  OF  UNITED 
STATES  RAIL  OPERATIONS 

Priority:  Other  Significant 

Legel  Authority:  49  USC  20103 

CFR  Citation:  49  CFR  241 


Small  Entmea  Affected:  No 

Government  Levele  Affected:  None 

AddMonei  Informetlon:  In  the  notice  of 
determination  of  January  2.  2002  (67 
FR  21).  the  iwinimiim  random  drug  and 
alcohol  testing  rates  of  covered  railroad 
employees  remained  at  25  percent  and 
10  percent,  respectively,  for  calendar 
year  2002.  In  the  notices  of 
determination  of  2/18/98  (63  FR  8143). 
12/30/98  (63  FR  71789),  12/27/99  (64 
FR  72289),  and  12/19/00  (65  FR  79318). 


None 

Abetrect  This  interim  final  rule 
requires  that  all  railroad  operations  in 
the  United  States  be  dispatched  in  the 
United  States,  with  certain  exceptions. 
This  action  is  considered  significant 
because  of  substantial 
interdepartmental  concerns. 


Action 


FR  CM* 


12/n/OI  68  PR  63942 
01/10^ 

oiAxyos 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Rule 

Regulatory  Flexibility  Anelyala 
Required:  No 

Smell  EntMee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contect  John  A.  Winkle.  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration.  400  Seventh  Street. 
SW,  Washington.  DC  20590 
Phone:  202  493-6067 

RIN:  2130-AB38 


Department  of  Transportation  (DOT) 
Federal  Railroad  Administration  (FRA) 


2383.  -i-APPUCATION  OF  RANDOM 
TESTING  AND  OTHER  ALCOHOL  AND 
DRUG  REGULATIONS  TO 
EMPLOYEES  OF  FOREIGN 
RAILROADS 

Priority:  Other  Significant 

Legel  Authority:  49  USC  20103: 49 
USC  20140 

CFR  CNetlon:  49  CFR  219 

None 

This  action  would  apply 

FRA's  random  testing  and  other  alcohol 
and  drug  requirements  to  employees  of 
a  foreign  railroad  whose  primary 
reporting  point  is  outside  the  United 
States,  and  who  perform  train  service 
or  dispatching  service  in  the  United 
States.  Such  employees  are  currently 
exempt  fitim  random  testing,  pre- 
employment  testing,  and  requirements 
for  employee  self-referral  and  co-worker 
report  policies.  This  action  is 
considered  significant  because  of 
substantial  inter-departmental  concerns. 

Tlmetel)le: 


Action 


Dirt*  FR  CM* 


12/11/01   66  FR  64000 
01/23/02  67  FR  3138 
02/11/02 

01/00/03 


NPRM 

rtotice  of  Hearing 

NPRM  Comment 

Period  ErxJ 
Final  Ri4e 

Reguietory  Flexibility  Anelyele 
Required:  Undetermined 

Smell  Entltiea  Affected:  Biisinesses 

Government  Levele  Affected:  None 

Federaiiam:  Undetermined 

Agency  Contect  Patricia  V.  Sun.  Trial 
Attorney,  Department  of 
Transportation.  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
N.W.  STOP-10.  Washington.  DC  20590 
Phone:  202  493-6060 
Fax:  202  493-6068 

RIN:  2130-AB39 


Ijong-Tarm  Actions 


2384.  LOCAL  RAIL  FREIGHT 
ASSISTANCE  TO  STATES 

Priority:  Substantive.  Nonsignificant 

Legel  Authority:  49  USC  22101 

CFR  CHetlon;  49  CFR  266 

None 


Abetrect  This  action  is  to  revise  the 
procedures  and  requirements  for  the 
receipt  of  financial  assistance  contained 
in  part  266.  These  changes  are  required 
to  reflect  statutory  modifications 
resulting  from  the  Local  Rail  Service 
Reauthorization  Act  of  1989.  The  Local 
Freight  Assistance  Program  has  not 
been  reauthorized  after  FY  1995. 


However,  final  regulations  are 
necessary  because  States  continue  to 
submit  applications  for  new  projects  to 
be  funded  from  loan  funds  repaid  to 
States  by  previous  borrowers.  FRA  is 
reconsidering  the  need  for  these 
regulations. 
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DOT— FRA 


Long-Tann  Actions 


Action 


FR  en* 


FR  CM* 


11/30/90  55FR49648 
12/31/90 


NPRM 

NPRMConwnent 
Period  End 

Next  Action  Undetermined 

ftaguiirtory  Flexibility  Analysis 
Usquirad:  No 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Govsmmsnt  Lavsls  Affsdsd:  State 


This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 


While  this 
action  was  to  be  terminated  in  October 
of  1995,  the  agency  reconsidered  and 
decided  to  move  forward  with  a  final 
rule.  FRA  is  now  reconsidering  that 
determination. 

ANALYSIS:  Regulatory  Evaluation. 
11/30/90.  55  FR  49648 

Agsnqf  Contact  JoAnne  McGowan. 
Chief,  Freight  Programs  Division. 
Department  of  Transportation.  Federal 
Railroad  Administration.  400  Seventh 
Street  SW..  Washington,  DC  20590 
Phone:  202  493-3290 

RIN:  2130-AA60 

2385.  BLUE  SIGNAL  AND  RELATED 
PftOTECnONS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  49  USC  20103 

CFR  Citation:  49  CFR  218 

Legal  Deadline:  None 

Abstract  FRA  is  in  the  process  of 
reconsidering  amendments  to  its  "Blue 
Signal"  regulations,  which  prescribe 
fninimiim  requirements  for  the 
protection  of  railroad  employees 
engaged  in  the  inspection,  testing, 
repair,  and  servicing  of  rolling 
equipment.  This  task  was  assigned  to 
RSAC,  and  the  working  group  met  for 
the  first  time  in  October  2000.  There 
have  been  six  subsequent  meetings. 
Currently,  the  working  group  is  still 
considering  several  issues  and,  thus, 
the  next  action  on  this  rule  is 
undetermined. 


Action 


FR  CM* 


FinaiRule 

Amendn)ents 
Comment  Period  End    05/01/95 


03/01/95  60  FR  11047 


Comment  Period  06/09/95  60FR30469 

Reopened 
Next  /Vction  Undetermined 

Regulatory  FlexiMHty  Analysis 
ftoqulred:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

AddltkNUil  Information:  The  final  rule 
on  utility  employees  was  published 
August  16,  1993  (58  FR  43287),  RDM 
2130-AA77.  FRA  has  changed  the  title 
of  the  current  entry  to  the  Unified 
Agenda,  which  was  originally  titled 
"Protection  of  Utility  Employees,"  to 
more  acciirately  reflect  what  this  action 
is  expected  to  address. 

Agency  Contact:  John  A.  Winkle,  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW,  Washington,  DC  20590 
Phone:  202  493-6067 

RIN:  2130-AA90 


2386.  CRANE  SAFETY  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  20103 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  In  response  to  a  petition  for 
rulemaking,  FRA  will  consider  whether 
to  adopt  regulations  governing 
functional  and  design  safety  of  on-track 
railroad  cranes  used  for  track 
maintenance.  FRA  is  awaiting  the 
advice  and  recommendations  of  RSAC 
before  taking  further  regulatory  action. 

Timetable:  Next  Action  Undetermined 

Regulatory  F1exil>illty  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact  Mark  H.  Tessler,  Trial 
Attorney,  Department  of 
Transportation.  Federal  Railroad 
Administration.  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  493-6061 

RHi:  2130-AB27 


2387.  HMMMUM  STANDARDS  FOR 

TEMPERATURE  IN  THE  LOCOMOTIVE 

CAB 

Priority:  Other  Significant 

I  Authority:  49  USC  20103;  49 


USC  20701  to  20703 
CFR  Citation:  49  CFR  229 
Legal  Deadline:  None 

Abstract  FRA  is  considering  amending 

current  pninimnm  temperature 

requirements  and  establishing 

maximimi  cab  temperature 

requirements. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  l.evsls  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  Cynthia  Walters,  Trial 
Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration.  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  493-6064 

RIN:  2130-AB46 

2388.  AUTOMATIC  TRAIN  CONTROL 
(ATC)  AND  ADVANCED  CIVIL  SPEED 
ENFORCEMENT  SYSTEM  (ACSES); 
NORTHEAST  CORRIDOR  (NEC) 
RAILROADS 

Priority:  Substantive,  Nonsignificant 

l.agal  Auttiority:  49  USC  20103 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  An  order  is  in  effect,  but 
amendments  for  technical  matters  or  for 
the  phasing  of  implementation  will  be 
added  as  needed.  Through  the  February 
2002  amendment,  FRA  granted  a 
second  extension  of  a  previously 
granted  exception  that  allowed  MBTA 
to  follow  temporary  operating  protocols 
whenever  it  could  not  dispatch  a  train 
equipped  with  ACSES.  The  February 
2002  amendment  extended  this 
exception  through  April  5,  2002. 


Action 


FR  on* 


Amendmertt  02/12/02  67  FR  6573 

Next  Action  Undetermined 

Regulatory  Flexibliity  Analysis 
Rsqulrsd:  No 

Small  Entities  Affected:  No 
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DOT— FRA 


Long-Term  Actions 


Government  Levels  Affsctsd:  None 

Agsncy  Contact  Patricia  V.  Sun.  Trial 
Attorney,  Department  of 


Transportation,  Federal  Railroad 
Administration.  1120  Vermont  Avenue, 
N.W.  STOP-10,  Washington.  DC  20590 


Phone:  202  493-6060 
Fax:  202  493-6068 

RIN:  2130-AB55 


Department  of  Transportation  (DOT) 
Federal  Railroad  Administration  (FRA) 


Completed  Actions 


2389.  PASSENGER  EQUIPMENT 
SAFETY  STANDARDS' 

Priority:  Substantive,  Nonsignificant 

Lsgal  Auttwrlty:  49  USC  20133;  49 
USC  20103 

CFR  Citation:  49  CFR  216;  49  CFR  238 

Legal  Deadline:  Final.  Statutory. 
November  2,  1997. 

Abstract  These  actions  respond  to  the 
remaining  issues  raised  in  the  petitions 
for  reconsideration  of  FRA's  May  12, 
1999  final  rule,  which  established 
comprehensive  Federal  safety  standards 
for  railroad  passenger  equipment  See 
64  FR  25540.  These  actions  clarify  and 
amend  the  final  rule,  principally  those 
sections  related  to  fire  safety  and  the 
structure  of  railroad  passenger 
equipment.  These  actions  follow  a 
response  to  the  petitions  for 
reconsideration  related  to  the 
inspection,  testing,  and  maintenance  of 
railroad  passenger  equipment,  as  well 
as  the  movement  of  defective 
equipment  provisions  of  the  May  12, 
1999  final  rule.  See  65  FR  41284.  These 
actions  complete  the  first  phase  of  the 
rulemaking. 


Action 


Dale  FR  OH* 


FinaiRule  05/12/99  64 FR 25540 

Fmal  Rule;  Response    04/23/02  67  FR  19970 

to  Petitions  for 

Reconsideration 
Fmal  Rule:  Response    06/25/02  67FR42892 

to  Petitions  for 

Reconsideration 

Regulatory  FlexMUty  Analysis 
Rsqulrsd:  No 

Small  EntMas  AffSdad:  No 


None 

Agsncy  Contact:  Daniel  Alpert,  Trial 
Attorney,  Department  of 
Transportation.  Federal  Railroad 


Administration.  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  493-6026 

RIN:  213&-AB48 


2390.  IMPROVEMENTS  TO  THE 
SYSTEM  FOR  REPORTING  TRAIN 
ACODENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  20103:  49 
USC  20901;  49  USC  20902 

CFR  CHaHon:  49  CFR  225 

Legal  Deadline:  None 

Abstract  FRA  initiated  a  pilot  study 
to  investigate  a  possible  approach  for 
developing  a  new  system  of  reporting 
train  accidents,  potentially  leading  to 
a  revision  of  the  regulations  for 
reporting  rail  equipment 
accidents/incidents  involving  railroad 
property  damage.  Under  the  current 
system,  railroads  are  required  to  report 
any  event  involving  property  damage  or 
injury  if  the  total  cost  of  the  event  for 
all  railroads  involved  exceeds  a 
threshold.  The  cost  of  repairing  the 
damage  therefore  acts  as  a  surrogate 
measure  of  severity.  Repair  cost, 
however,  is  imsatisfactory  as  a 
surrogate  measure  of  severity.  Costs  can 
be  substantially  affected  by  factors  that 
have  no  relevancy  to  severity,  such  as 
the  newness  of  any  destroyed 
equipment  and  fecilities.  Nevertheless, 
current  regulations  mandate  that  if  a 
locomotive  engineer  has  been  foimd  to 
be  at  fault  for  causing  an  event,  he  or 
she  can  be  disqualified  only  if  it  is 
reportable  as  a  train  accident.  The 
perceived  unfeimess  of  disqtialification 
being  only  loosely  tied  to  accident 
severity  is  something  FRA  wishes  to 
remedy  by  changing  the  reporting 
requirement  to  more  closely  reflect  the 
severity  of  the  event  rather  than  just 
thb  book  cost. 


FRA  is  also  interested  in  changing  the 
system  to  reduce  time  and  effort  spent 
by  railroads  in  reporting  and  recording 
train  accidents,  llie  current  reporting 
system  causes  substantial 
inconvenience  and  places  a  burdm  on 
the  railroads.  The  railroads'  initial 
estimates  of  repair  costs  are  somewhat 
subjective,  yet  they  have  to  decide 
•  whether  to  report  an  event  on  the  basis 
of  the  estimate.  In  addition,  if  the 
actual  cost  of  an  event  deviates  from 
initial  estimates  by  more  than  10 
percent  and  exceeds  the  threshold,  then 
the  railroad  would  be  required  to 
submit  a  report  if  the  initial  estimate 
was  below  the  threshold  and  an 
amendment  if  the  initial  estimate  was 
above.  The  imcertainty  about  the  status 
of  an  event  may  put  undue  pressure 
on  railroads  to  report  more  events  as 
train  accidents  than  necessary. 


Action 


FR  one 


Withdrawn 


02/13/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHlea  Affected:  Businesses 

Government  Levels  Affected:  None 

AddMortal  information:  The  results  of 
the  pilot  study  were  insufficient  to 
permit  FRA  to  try  out  certain  aspects 
of  the  proposed  approach  to  developing 
a  new  system. 

Agency  Contact:  Nancy  Friedman, 
Trial  Attorney,  Department  of 
Transportation,  Federal  Railroad 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  493-6034 

MN:  2130-AB50 
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Department  of  Transportation  (DOT) 
Federal  Transit  Administration  (FTA) 


Rnai  Rule  Stage 


2391.  ^BUS  TESTING 

Priority:  Other  Significant 

Lsgal  Authority:  49  USC  5323(c) 

CFR  Citation:  49  CFR  665 

Legal  Deadline:  None 

Abetract:  This  regulation  implements  a 
statutory  provision  that  requires  any 
new  bus  model  purchased  after 
September  30.  1989.  to  be  tested  at  a 
facility  established  pursuant  to  49  USC 
5318.  This  regulation  is  significant 
because  of  the  large  amount  of  public 
intwest. 


DM*  FRCito 


FR  Clla 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rute 
Comment  Penod 

Reopened 
Interim  Final  Rute  - 

Second 
Interim  Procedtires 
Interim  Final  Rute  - 

New  Vehide  Types 


05/25/89  54  FR  22716 
07/24/89 

08/23/89  54  FR  35158 
11/30/89  54  FR  49297 

10/09/90  55  FR  41 174 

09/13/91   56  FR  46572 
07/28/92  57  FR  33394 


Interim  Final  Rule  -        10/13/92  57FR46814 

Partial  Effectiveness 

Postponed 
Interim  Final  Rule  -        01/07/93  58  FR  2989 

Comment  Period 

Reopened  to 

01/29/93 
Interim  Final  Rute  -        02/23/93  58  FR  10989 

Partial  Effectiveness 

Postponed 
Notice  of  Meeting  02/26/93  58FR  11549 

Final  Rute  ^^/00m2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMes  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  None 

Additional  Informetion:  Former  section 
12(h)  of  the  FT  Act.  as  amended  (now 
49  USC  5302(a)(9)).  defines  a  "new  bus 
model"  as  a  bus  model  which  has  not 
been  used  in  mass  transportation 
service  in  the  United  States  before  the 
date  of  production  of  such  model,  or 
a  bus  model  which  has  been  used  in 
such  service,  but  which  is  being 
produced  with  a  major  change  in 


configuration  or  components.  A  third 
interim  final  rule,  published  on 
07/28/92,  added  two  new  categories  of 
buses  required  to  be  tested.  On 
10/13/92  FTA  published  a  notice 
postponing  the  application  of  the 
interim  final  rule  for  these  vehicle 
types  until  02/10/93.  FTA's  fourth 
interim  final  rule,  issued  on  11/3/93, 
established  four  subcategories  of  small 
veliicles  to  facilitate  the  phase-in  of 
testing. 

Because  the  existing  fourth  interim 
final  rule  completes  the  categories  of 
vehicles  subject  to  testing  undw  FTA's 
grantmaiung  program,  FTA  intends  to 
publish  it  as  the  final  rule  in  November 
2002. 

ANALYSIS:  Regulatory  Evaluation. 
07/28/92,  57  FR  33394 

Agency  Contact:  Richard  Wong, 
Attorney-Advisor,  Department  of 
Transportation.  Federal  Transit 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-1936 
Fax:  202  366-3809 

mH:  2132-AA30 


Department  of  Transportation  (DOT) 
Federal  Transtt  Administration  (FTA) 


Long-Term  Actions 


2392.  BUY  AMERICA  REQUIREMENTS; 
AMEfOMENT  TO  CERTIFICATION 
PfKX^EOURES 

Priorlly:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-178,  sec 
3020(b) 

CFR  Cttatton:  49  CFR  661.11;  49  CFR 
661.13 


i:  None 

This  action  woidd  amend 
FTA's  Buy  America  regulation,  49  CFR 
661  in  accordance  with  section  3020(b) 
of  the  Transportation  Equity  Act  for  the 
2l8t  Century.  Section  3020(b)  amended 
49  USC  5323(g)  to  allow  a  bidder  on 
an  FTA-funded  contract  to  correct  an 
incomplete  certification  or  a 
certification  of  noncompliance  with 
Buy  America  resulting  from  an 
inadvertent  or  clerical  error. 


Reguletory  FlexIbURy  Analysie 
ftequhed:  No 

SmeN  Entltlee  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  l.evele  Affected:  State. 
Local 

Agency  Conlect:  Meghan  Ludtke. 
Attorney  Advisor,  Department  of 
Transportation,  Federal  Transit 
Administration,  Room  9316,  400 
Seventh  Street  SW.,  Wasliington.  DC 
20590 

Phone:  202  366-4011 
Fax:  202  366-3809 

RIN:  2132-AA62 

2393.  SCHOOL  BUS  OPERATIONS 
PrtorWy:  Substantive,  Nonsignificant 
Legal  Auttwrlty:  49  USC  5323(f) 
CFR  Citation:  49  CFR  605 


and  personnel.  The  amended  definition 
will  prohibit  the  use  of  certain  signage 
without  the  express  written  permission 
of  the  FTA  Administrator,  and  provides 
tiiat  tripper  buses  must  stop  only  at 
stops  that  are  marlLed  as  available  to 
the  public.  In  the  previous  agenda,  FTA 
had  stated  that  it  intended  to  withdraw 
the  proposed  amendment.  However, 
upon  further  consideration,  the  agency 
has  decided  to  hold  this  matter  in 
abeyance  pending  reauthorization  of 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21). 


FR  cm 


05/03/99  64FR23590 
07/02/99 


FR  CM*       Legel 


NPfMM 

NPRM  Comment 

Period  End 
Next/^clion  Undetennined 


02/18/99  64  FR  8051 
04/19/99 


None 

This  rulemaldng  amends  the 
definition  of  "tripper"  service,  which 
is  mass  transportation  service  modified 
to  meet  the  needs  of  school  studenta 


NPRM 

NPRM  Comment 

PeriodEnd 
Next  Action  Undelemfiiried 

ReguMory  FlexMiMty  Anelyeie 
Required:  No 

Smell  EntWee  Affected:  Govenunental 
Jurisdictions 

Government  Levele  Affected:  State. 
L.ocal 


DOT--FTA 


Long-Term  Actions 


Agsncy  Conteet:  Elizabeth  S. 
Martineau.  Attmney  Advisor, 
Departm«it  of  Transportation,  Federal 
Transit  Administration.  400  Seventh 
Street  SW..  Washington.  DC  20590 
Phone:  202  366-1936 
Fax:  202  366-3809 

RiN:  2132-AA67 

2394.  BUY  AMERICA  REQUIREMENTS: 
PERMANEMT  WAIVER  FOir 


Priority:  SulMtantive.  Nonsignificant 
Legal  Authority:  PL  97-424 
CFR  Citation:  49  CFR  661 

None 

Section  165(b)(2)  of  the 
Surface  Transportation  Assistance  Act 
of  1982  provides  tliat  a  waiver  of  the 
Buy  America  requirements  may  be 
granted  if  materials  and  producta  being 
procured  are  not  produced  in  the 
United  States  in  sufficient  and 
reasonable  quantities  and  of  satisfectory 
quality.  Such  a  waiver  was 
permanently  granted  in  1986  for 
microcomputers,  as  FTA  grantees  were 
experiencing  difficulty  in  purchasing 
domestically  produced  microcomputer 
equipment  appropriate  to  tlieir  needs. 
At  that  time.  FTA  reserved  tlie  right 
to  reassess  the  need  for  a  waiver  baaed 
on  the  rhanging  maflcet  for 
microcomputws.  Since  l>otfa  tlie 
international  and  domestic  mariiet  for 
microcomputers  has  changed  since  tlie 
permanent  waiver  was  issued,  FTA  is 
soliciting  commenta  as  to  whether  tliis 
waiver  dbould  lie  revolced,  modified  ot 
retained. 


Action 


FR  cue 


ANPfM  IO^Oe/99  64FR54855 

Next  AcHon  Undetormined 

ReguMory  FlexliMly  Anelyeie 

fcNo 


SmeHEntMee 


bNo 


State, 
I^ocal,  Tribal 

Agency  Contact:  Meghan  Ludtke, 

Attorney  Advisor.  Department  of 

Transportation,  Federal  Transit 

Administration.  Room  9316,  400 

Seventh  Street  SW..  Wasliington.  DC 

20590 

Phone:  202  366-4011 


Fax:  202  366-3809 
RIN:  2132-AA68 


2395.  STATE  SAFETY  OVERSIGHT; 
RAIL  FIXEO  GUIDEWAY  SYSTEMS 

PilwHy.  Substantiye.  Nonsignificant 

Lagai  Aulhortty:  49  USC  5330 

CFR  CNation:  4»CFR  659 

:  None 

Due  to  the  teceipt  of  an 
adverse  comment,  FTA  withdrew  the 
direct  final  rule  issued  on  Jime  11. 
2002.  which  would  have  amended  the 
definition  of 'accident".  The  agency 
concluded  that  coordination  with  other 
stakeholders  is  warranted  but  lias  been 
required  to  expend  its  resources  on 
other  security  initiatives  during  this 
last  year.  For  these  reasons,  tiiis 
rulemaldng  will  be  held  in  abeyance 
while  the  next  course  of  action  is 
determined. 


Action 


FRCtto 


Direct  Final  Rule 
Withdrawal  of  Direct 
•    FmalRule 
Next  /Sdion  Undetennined 


OWO/02  67^15725 
07/01/02  67  FR  44091 


Flexibility  Analysis 

No  ' 


Small  EmWee  Affected:  No 

Govemmenl  Levele  Affected:  State. 
Local 


■:  This  action  may  have 
federalism  implications  as  defined,  in 
EO  13132. 

Agency  Contact  Jerry  Fisher. 
Department  of  Transportation.  Federal 
Transit  Administration.  400  Seventh 
Street  SW..  Washington.  DC  20590 
Phone:  202  366-2896 

Meghan  Ludtke.  Attorney  Advisor.  . 

Department  of  Transportation.  Federal 

Transit  Administration.  Room  9316. 

400  Seventh  Street  SW..  Washington. 

DC  20590 

nione:  202  366-4011 

Fax:  202  366-3809 


I:  2132-AA69 


2396.  e  -tSTATEWlOE 
TRANSPORTATION  PLANMNG; 
METROPOLITAN  TRANSPORTATION 
PLANNII«6 

Priority:  Other  Significant 

Legel  Auttiortty:  23  USC  134;  23  USC 
135;  23  USC  315;  49  USC  5305  to  5306 

CFR  CRetlon:  23  CFR  450;  49  CFR 
1.48(b);  49  CFR  1.51 

None 


On  May  25,  2000,  the  FHWA 
and  FTA  joinUy  published  an  NPRM 
on  statewide  and  metropolitan 
transportation  planning  (RIN  2125- 
AE62:  2132-AA66).  The  agencies  have 
carefully  considered  all  of  the  data, 
recommendations,  and  ongoing  issues 
with  respect  to  statewide  and 
metropolitan  transportation  plamiing. 
In  light  of  the  current  situation,  the 
agencies  are  proposing  to  amend  23 
CFR  450  to  include  provisions  related 
to  consultation  with  non-metropolitan, 
local  offidab  and  further  refine 
processes  related  to  public 
involvement. 

The  purpose  of  this  proposal  is  to 
ensiue  that  the  concerns  of  local  and 
rural  transportation  officials  are 
adequately  represented  in  Federal 
transportation  planning  activities.  This 
proposal  is  in  addition  to  the  section 
on  consultation  with  non-metropolitan 
local  officials  that  was  proposed  in  the 
NPRM  in  May  2000. 


AcHew 


FRCM 


Suppiementai  NPRM    06/1902  67FR41648 
SNPRM  Comment        08/15/02  67  FR  53326 

Period  Extended 
SNPRM  Comment        09/19/02 

PeriodEnd 
Next  Adkxi  Undetennined 

Regulatory  FlextoUlty  Anelyeie 
No 


No 


Goyeinwent  Lewele  Affected:  State 

Agency  Conlect:  Scott  A.  Biehl. 
Assistant  Chief  Coimsel,  Department  of 
Transportation,  Federal  Transit 
Administration,  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-0952 
Fax:  202  366-3809 

Releled  RIN:  Related  To  2125-AE9S 

RM:  2132-AA7S 
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Dapnrtmwit  of  Transportation  (DOT) 
Federal  Transit  Administration  (FTA) 


2397.  *HEPA  AND  RELATED 
PROCEDURES  FOR 
TRANSPORTATIOM 
DECISIONMAKING;  PROTECTION  OF 
PUBLIC  PARKS,  WILDUFE  AND 
WATERFOWL  REFUGES,  AND 
HISTORK;  SITES 

Priority:  Other  Significant 
Lsgal  Authority:  23  USC  109. 128. 134. 
138  and  315:  42  USC  2000d-2000d-4. 
4321  et  seq.  and  7401  et  seq.;  49  USC 
303  .  5301(e).  5303.  5309  and  5324(b) 
and  (c);  49  CFR  1.48  and  1.51;  33  CFR 
115.60(b);  40  CFR  1500  to  1508 

CFR  Citation:  23  CFR  771;  23  CFR 
1420;  23  CFR  1430;  49  CFR  622;  49 
CFR  623 

Logai  DaadNne:  None 

AlMtract:  The  agencies  withdraw  this 
proposed  rulemaking  proceeding  that 
proposed  to  update  and  revise  our 
National  Environmental  Policy  Act 
(NEPA)  implementation  regulation  for 
projects  funded  or  approved  by  the 
FHWA  or  the  FTA.  The  agencies 
intended  to  modify  the  regulation  to 
reflect  experience  gained  in 
administering  these  requirements  and 
substantial  changes  in  legislation  that 
occurred  since  the  regulations  were 
issued  in  1987.  The  agencies  have 
determined  that  the  proposed  changes 
generated  such  diversity  and  disparity 
of  comments  that  substantial  further 
work  is  necessary  to  develop  new 
proposals  and  accomodate  these 
comments. 


DM*  FR  CM* 


NPRM 
NPRM^Comment 

Period  Extended 
NPRM  Comment 

PenodEnd 
Wrttidrawn 

Rogulatory  FlexMUty  Analysis 

No 


05/25AX)  65  FR  33960 
07/07/00  65  FR  41892 

09/23AX) 

09«V02  67  FR  59225 


Govsmmsnt  Lsvsls  Affsctad:  None 

Additional  Information:  The 

corresponding  FHWA  RIN  is  2125- 
AE64.  This  incorporates  the  issues 
contained  in  RIN  2125-AD32. 

Agency  Contact  Scott  A.  Biehl. 
Assistant  Chief  Counsel,  Department  of 
Transportation.  Federal  Transit 
Administration.  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-0952 
Fax:  202  366-3809 

RIN:  2132-AA43 


2398.  -K^LEAN  FUELS  FORMULA 
GRANT  PROGRAM 

Priority:  Other  Significant 

Legal  Auttwrlty:  PL  105-178.  sec  3008; 
49  USC  5308 

CFR  Citation:  49  CFR  624 

Legal  Daadlina:  None 

Abstract:  Section  3008  of  the 
Transportation  Equity  Act  for  the  21st 
Centiuy  establishes  the  Clean  Fuels 
Formula  Grant  Program.  This  grant 
program  will  assist  transit  systems  in 
purchasing  or  leasing  clean  fuel 
vehicles;  constructing  clean  fuel  or 
electrical  re-charging  facilities; 
modifying  existing  garage  facilities  to 
accommodate  clean  fuel  vehicles; 
repowering  pre-1993  engines  with  clean 
fuel  technology  which  meets  the 
current  bus  emission  standards;  and 
retrofitting  or  rebuilding  pre-1993 
engines  before  their  half-life  for 
rebuilding.  This  provision  requires  the 
Secretary  to  issue  an  implementing 
regulation  that  sets  forth  eligibility 
requirements  and  an  apportionment 
formula  for  eligible  projects.  In  FY 
1999.  all  funds  were  apportioned  to 
earmarked  projects.  This  action  is 
considered  significant  because  of 
considerable  congressional  and  public 
interest. 


FR  Cite 


08/28/01  66FR45551 
10/21/01 


NPRM 

NPRM  Comment 

PenodEnd 
Final  ActKXi  06/11/02  67  FR  40100 

Correction  06/18A)2  67  FR  41579 

Final  Action  Effective    07/11/02 

Regulatory  FlexMlity  Analysis 
Required:  No 

SmaH  EntMas  Affected:  No 

Government  Levels  Affected:  Local 

Agency  Contact:  Scheryl  Portee. 
Attorney  Advisor,  Department  of 
Transportation.  Federal  Transit 
Administration.  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-1936 
Fax:  202  366-3809 

RIN:  2132-AA64 


Complelad  Actions 


2399.  -t-STATEWIDE 
TRANSPORTATKMI  PLANNING; 
METROPOLITAN  TRANSPORTATK>N 
PLANNING 

Priority:  Other  Significant 

Legal  Authority:  23  USC  134;  23  USC 
135;  23  USC  315;  42  USC  7410  et  seq.; 
49  USC  5303  to  5305;  49  CFR  1.48  and 
1.51 

CFR  Citation:  23  CFR  450;  23  CFR 
1410;  49  CFR  613;  49  CFR  621 

Legal  Deadline:  None 

Abstract:  FHWA  amd  FTA  partially 
withdraw  the  proposed  rulemaking  in 
which  the  agencies  proposed  to  amend 
the  requirements  on  Statewide  and 
metropolitan  planning.  The  partial 
withdrawal  is  based  on  the  level  of 
critical  comment  received  and  the 
development  of  alternate  means  for 
implementing  the  topics  addressed  in 
the  NPRM  and  the  pendency  of 
reauthorization  of  the  surface 
transportation  program.  The  agencies 
withdraw  this  proposed  rulemalung 
except  for  the  sections  that  relate  to 
"consultation  with  nonmetropolitan 
local  officials,"  which  is  addressed  in 
the  SNPRM  published  on  June  19. 
2002.  at  67  FR  41648. 

Timetable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Partial  Withdrawal 


05/25/00  65  FR  33922 
07/07/00  65  FR  41891 

09/23/00 

09/20/02  67  FR  59219 


ftogulatory  FlexMHty  Analysis 
Required:  No 

Small  EntMaa  Affactad:  Governmental 
Jurisdictions 

Government  Levela  Affected:  Sute, 
Local 

Additional  Information:  The 

corresponding  FHWA  lUN  is  2125- 
AE62. 

Agency  Contact:  Scott  A.  Biehl. 
Assistant  Chief  Counsel.  Department  of 
Transportation.  Federal  Transit 
Administration.  400  Seventh  Street 
SW..  Washington.  DC  20590 
Phone:  202  366-0952 
Fax:  202  366-3809 

RIN:  2132-AA66 
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Dapartmant  of  Transportation  (DOT) 

Reaaardi  and  Spaciai  Programs  Administration  (RSPA) 


Prarula  Stags 


2400.  HAZARDOUS  MATERIALS: 
REVISION  OF  REQUIREMENTS  FOR 
CARRIAGE  BY  AIRCRAFT 

Priority:  Sulistantive,  Nonsignificant 

Legal  Authority:  48  USC  5101  to  5127 

CFR  Citation:  49  CFR  175 

Legal  DaadWne:  None 

Abatract:  Part  175  is  being  revised  and 
rewritten  in  order  to  simplify  and 
clarify  the  requirements,  further  align 
them  with  the  international 
requirements  (ICAO)  and  eliminate 
obsolete  requirements. 


Action 


FR  ON* 


02/26/02  67  FR  8769 
05/13/02  67  FR  32002 

OS/31/02 


ANPRM 
Comment  Period 

Extended 
ANPRM  Comment 

Period  End 
Comment  Period  End    11AXy02 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entitles  Affectsd:  Organizations, 
Businesses,  Governmental  Jurisdictions 

Govsmmsnt  Lavala  Affadsd:  None 

AdditlonsI  Information:  Docket  No. 
HM-228;  RSPA-02-11654. 

Agsncy  Contsct:  Deborah  Boothe, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rule89r8pa.dot.gov 

RIN:  2137-AD18 


2401.  ^HAZARDOUS  MATERIALS: 
SAFETY  REQUIREMENTS  FOR 
EXTERNAL  PRODUCT  PIPING  ON 
CARGO  TANKS  TRANSPORTING 
FLAMMABLE  LIQUIDS 

Priority:  Other  Significant 

Lsgsl  Authority:  49  USC  5101  to  5127 

CFR  Cnatton:  49  CFR  173;  49  CFR  180 

i:  None 


Abatraefc  This  rulemaking  will  address 
requirements  to  reduce  the  risks 
associated  with  the  retention  of 
flammable  liqmd  in  unprotected 
product  piping  on  a  cargo  tank  motor 
vehicle  during  transportation 
(wetlines).  It  responds  to  an  NTSB 
recommendation.  It  is  significant 
because  of  industry  concerns  about  its 
cost  implications. 


FRCIIi 


ANPRM  12/D0/02 

Regulato)ry  Flexibility  Analysis 
Required:  No 

Small  EntWea  Affected:  No 

Government  Levels  Affected:  None 

AddWonsI  Informstlon:  HM  Docket: 
HM-213B;  RSPA-99-6223.- 

Agsncy  Contact:  Michael  Stevens, 

Transportation  Specialist,  Department 

of  Transportation.  Research  and  Special 

Programs  Administration,  Washington, 

DC  20590 

Phone:  202  366-8553 

Email:  rulesdrspa.dot.gov 

RIN:  2137-AD36 

2402.  HAZARDOUS  MATERIALS: 
FRANGIBLE  DISCS  ON  TANK  CARS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  173 


None 

RSPA  is  proposing  to  clarify 
current  inspection  requirements  for 
frangible  discs  in  pressure  relief 
devices  on  rail  tank  cars  used  to 
transport  hazardous  materials. 


FRCNe 


ANPRM  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaN  Entities  Affsclsd:  Businesses 

Govammant  Ljavala  Affected:  None 


Additional  Information:  HM  Docket: 
HM-216A 

Agency  Contact:  Eileen  Edmonson, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington. 
DC  20590 

Phone:  202  366-6553 
Email:  rulesOrspa.dot.gov 

RIN:  2137-AD57 


2403.  PIPEUNE  SAFETY:  ANNUAL 
UPDATE  OF  STANDARDS 
mCORPORATED  BY  REFERENCE 

Priority:  Substantive.  Nonsignificant 

Unfunded  Mandalaa:  Undetermined 


Legal  Authority:  49  USC  5103,  60102, 
60103,  60104,  60108,  60109,  60110, 
60113,  and  60118 

CFR  Citation:  49  CFR  191;  49  CFH  193; 
49  CFR  195 

Legal  Deadline:  None 

Abstract:  More  than  70  voluntary 
consensus  technical  standards  are 
incorporated  by  reference  in  the 
Federal  gas  pipeline,  hazardous  liquid 
pipeline,  and  liquefied  natural  gas 
(LNG)  safety  regulations.  The  cfece  of 
Pipeline  Safety  will  propose  to 
incorporate  updated  standards  early  in 
each  calendar  year. 


Action 


FR  CMi 


ANPRM 


03/00/03 


Regulatory  FtoxMHty  Analyals 
Rsqulrsd:  No 

Govsmmsnt  Levels  Affsctsd:  None 

AdditlonsI  Informstlon:  Doclurt  No 
RSPA-02-11457. 

Agsncy  Contsct  Richard  D.  Huriaux, 
Director,  Technology  &  Regulations, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration. 
400  Seventh  Street  SW.,  Washington. 
DC  20590 
Phone:  202  366-4565 

RIN:  2137-AD68 
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Dapartment  of  Transportatkxi  (DOT) 

Research  and  Special  Programs  Admtnitration  (RSPA) 


Propoaad  Rule  Stage 


2404.  PIPEUNE  SAFETY:  GAS 
GATHERING  UNE  DEFINfTION 

Priority:  Substantive.  Nonsignificant 

Lsgal  AuttMTtty:  49  USC  60101  to 
60125 

CFR  Citation:  49  CFR  192 


i:  Final,  Statutory. 
October  24,  1994. 

Abstract:  The  existing  definition  of 
"gathering  line"  would  be  clearly 
defined  to  eliminate  confiision  in 
distinguishing  these  pipelines  from 
transmission  lines  in  rural  areas.  The 
costs  should  be  minimal  since  the 
definition  will  conform  to  prevailing 
practices  in  government  and  industry. 

Tlmstabls: 


Dito        FR  en* 


09/25/91   56  FR  48505 
03/11/99  64  FR  12147 


NPRM 
Request  for 

Comments 
Electronic  PuWic  04/13/99  64  FR  12147 

Meeting 
Extension  of  Comment  04/30/99  64  FR  23256 

Penod 
Comment  Penod  Ends  07/07/99  64  FR  23256 
Second  NPRM  03AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectsd:  Businesses 

Government  Levels  Affectsd:  None 

AddNlonsI  Information:  Docket  No. 
RSPA-98-4868  (Formerly  PS-122). 

ANALYSIS:  Regulatory  Evaluation. 
09/25/91,  56  FR  48505 

Agsncy  Contact  L.E.  Herrick. 
Transportation  Specialist,  Department 
of  Transportation.  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-5523 

BIN:  2137-AB15 

2405.  PIPEUNE  SAFETY:  PERIODIC 
UflOERWATER  INSPECTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  60101  to 
60125 

CFR  CHallon:  49  CFR  192:  49  CFR  195 


t:  Final,  Statutory, 
October  24,  1995. 


This  action  would  require 
operators  of  natural  gas  and  hazardous 
liquid  pipelines  to  conduct  periodic 
uiiderwater  inspections  of  offshore 
pipelines  and  those  in  navigable 


waterways.  This  action  would  also 
define  what  constitutes  an  exposed 
underwater  pipeline  and  what 
constitutes  a  hazard  to  navigation. 


Actloo 


FR  CM* 


NPRM 


11/00/02 


Rsgulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affsctsd: 

Undetermined 

Additlonei  Information:  Docket  No. 
RSPA-97-3001.  This  action  could 
include  requirements  for  the  reburial  of 
exposed  pipelines.  Under  an  OPS 
contract.  Texas  A&M  University 
completed  a  study  of  the  issues  related 
to  burial  depth  and  inspection 
requirements  for  underwater  pipelines. 

An  NPRM  is  being  drafted  that  will 
incorporate  the  Texas  A&M 
recommendation  for  a  risk-based 
approach. 

Agency  Contact:  L.E.  Herrick, 
Transportation  Specialist,  Department 
of  Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590 
Phone:  202  366-5523 

RIN:  2137-AC54 


2406.  PIPEUNE  SAFETY:  FURTHER 
REGULATORY  REVIEW;  GAS 
PIPEUNE  SAFETY  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  60101  to 
60125 

CFR  Citation:  49  CFR  192 

l.egal  Deadline:  None 

Abetract:  This  action  would  change 
miscellaneous  gas  pipeline  safety 
standards  to  provide  clarity,  eliminate 
unnecessary  or  overly  burdensome 
requirements,  and  foster  economic 
growth.  The  proposed  changes  result 
from  RSPA's  further  review  of  the 
standards  and  changes  recommended 
by  the  National  Association  of  Pipeline 
Safety  Representatives  (NAPSR)  in  its 
November  1992  report  on  the  standards 
and  by  the  State  Industry  Regulatory 
Review  Committee  in  its  April  26,  1999 
report.  The  proposed  changes  would 
reduce  costs  in  the  pipeline  industry 
without  compromising  safety. 


Dais  FRCMs 


NPRM  11/TXy02 

Regulatory  Flextt>illty  Analysis 
Rsquirsd:  No 

Small  Entitles  Affected:  Businesses 

Government  l.evels  Affsctsd:  None 

Additional  Information:  Docket  No. 
RSPA-02-13208.  Formerly  Docket  No. 
PS-124.  The  NAPSR  report  was 
published  November  9,  1993,  at  58  FR 
59431,  as  part  of  the  earlier  review  of 
the  standards. 

Early  in  1992,  RSPA  began  an  extensive 
review  of  the  Federal  gas  pipeline 
safety  regulations  (49  CFR  192)  and 
invited  the  public  to  participate  (57  FR 
4745;  February  7,  1992).  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM),  proposing  changes 
to  38  regulations  in  part  192  (Notice 
1:  57  FR  39572;  August  31.  1992).  In 
addition,  the  National  Association  of 
Pipeline  Safety  Representatives 
(NAPSR)  reported  on  a  separate  but 
related  review  of  part  192.  Because  the 
NAPSR  report  concerned  a  few  of  the 
regulations  covered  by  the  NPRM  and 
had  similar  objectives,  we  published 
the  report  and  requested  public 
comment  on  its  various  recommended 
rule  changes  (Notice  2:  58  FR  59431; 
November  9,  1992)  and  later  extended 
the  comment  period  (Notice  3:  58  FR 
68382;  December  27,  1993).  A  final  rule 
was  published  on  Jime  6,  1996. 

However,  not  all  the  changes  suggested 
by  the  commenters  were  incorporated 
in  the  final  rule.  A  further  review  of 
the  regulations  in  part  192,  based  on 
the  record  in  this  docket,  was  initiated 
in  late  1996.  This  review  identified 
proposals  from  the  Gas  Piping 
Technology  Committee  (GPTC),  the 
ASME  B31.8  (gas  pipeline  safety 
standards)  committee,  and  NAPSR  that 
have  not  yet  been  addressed. 

In  October  1997.  NAPSR  and  the  gas 
pipeline  indiistry  formed  the  State 
Industry  Regulatory  Review  Committee 
(SIRRC)  to  discuss  the  regulatory 
proposals  of  NAPSR  and  other  issues. 
On  May  3.  1999.  the  SIRRC  provided 
OPS  a  report  on  outcome  of  the 
discussion  on  39  proposed  changes  in 
the  gas  pipeline  safety  regulations. 

Most  of  the  SIRRC  recommendations 
will  be  addressed  in  a  subsequent 
notice  of  proposed  rulemaking. 
However,  the  welding 
recommendations  are  being  adopted  in 
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74975 


DOT— RSPA 


Propoaed  Rule  Stage 


the  periodic  update  (Docket  No.  RSPA- 
99-6106  RIN  2137-AD35).  And  the 
corrosion  control  reconunendations  are 
being  considered  in  a  review  of  the  gas 
pipeline  corrosion  regulations  in  RIN 
2137-AD63. 

Agency  Contact:  L.M.  Furrow, 
Manager,  Regulations,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590 
Phone:  202  366-4559 
Fax:  202  366-4566 
Email:  buck.fuiTOwdrspa.dot.gov 

RIN:  2137-ADOl 

2407.  HAZARDOUS  MATERIALS: 
HAZARD  COMMUMCATION 
REQUIREMENTS— PETITIONS  FOR 
RULEMAKING  AND  MISCELLANEOUS 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legel  Auttwrtty:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  171;  49  CFR  172 

Legel  DeedHne:  None 

Abetrect:  This  rulemaking  action 
would  amend  the  Hazardous  Materials 
Regulations  (HMR)  to  continue 
improving  the  hazard  communication 
requirements  to  better  identify 
hazardous  materials  in  transportation, 
in  response  to  several  petitions  for 
rulemaking  and  RSPA  initiatives.  The 
primary  areas  addressed  are  shipping 
papers,  marking,  labeling,  and 
placarding  requirements.  The  proposed 
action  is  intended  to  improve  safety  for 
transportation  workers,  emergency 
responders,  and  the  public.  The  effect 
of  tiie  proposed  regulatory  action 
would  be  to  simplify,  clarify,  correct, 
or  provide  relief  from  certain  regulatory 
requirements. 


400  Seventh  Street  SW.,  Washington. 

DC  20590 

Phone:  202  366-8553 

Email:  rule89rspa.dot.gov 

RIN:  2137-AD28 

2408.  -HiAZARDOUS  MATERIALS 
SAFETY:  TRANSPORTATION  OF 
OXYGEN  CYLINDERS  AND  OXYGEN 
GENERATORS  ABOARD  AIRCRAFT 

Priority:  Other  Significant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  172;  49  CFR  175 

Legal  Deedllne:  None 

Abetrect:  RSPA  proposes  to  amend  the 
Hazardous  Materials  Regulations  to 
require  oxygen  cylinders  and  oxygen 
generators,  when  transported  aboard 
aircraft,  to  be  packed  in  an  outer 
packaging  that  meets  prescribed 
thermal  and  heat  resistance 
requirements.  These  requirements  will 
increase  the  level  of  safety  associated 
with  transportation  of  oxidizing  gases 
by  air.  This  rule  has  no  impact  on  the 
iise  of  passengOT-owned  oxygen 
cylindws.  This  rule  is  significant  due 
to  public  interest. 

Timetable: 


Action 


FR  Cite 


NPRM  11AXy02 

ReguMory  Flexibility  Anelysis 
Required:  No 

Small  Entmee  Affected:  Businesses 

Government  Levele  Affected:  None 

Additlonei  Informetion:  Docket  No. 
HM-206B:  RSPA-99-5005. 

Agency  Contact:  Helen  L.  Engnun, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration. 


Action 


FR  CHa 


NPRM 


OA/OOKXi 


Regulatory  Flexibility  Anelysis 
Rsquirsd:  No 

SmaH  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  HM  Docket: 
HM-224B.  A  separate  rulemaking 
addressing  the  use  of  passenger-owned 
cylinders  of  oxygen  diiring  a  flight  is 
under  RIN  2105-AC29.  Previously  tided 
Hazardous  Materials  Safety: 
Transportation  of  Oxygen  Cylinders  on 
Aircraft. 

Agency  Contact:  John  A.  Gale, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

RIN:  2137-AD33 


2409.  ^^PEUNE  SAFETY:  PIPEUNE 
INTEGRITY  MANAGEMENT  IN  HIGH- 
CONSEQUENCE  AREAS  (GAS 
TRANSMISSION  PIPEUNE 
OPERATORS) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
Ill  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2137-AD54 

2410.  HAZARDOUS  MATERIALS: 
HARM0MZAT10N  WITH  THE  UNTTED 
NATIONS  RECOMMENDATIONS, 
INTERNATIONAL  MARITIME 
DANGEROUS  GOODS  CODE,  AND 
INTERNATIONAL  CIVIL  AVIATION 
ORGANIZATION  TECHMCAL 
INSTRUCTIONS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mendates:  Undetermined 

Lsgal  Auttwrtty:  49  USC  5101  to  5127 

CFR  CKation:  49  CFR  171  to  180 

l.egei  Deedllne:  None 

Alwtrect:  To  amend  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
Parts  171-180)  to  maintain  aligimient 
vtrith  international  standards  by 
incorporating  numerous  changes  to 
proper  shipping  names,  hazard  classes, 
packing-groups,  special  provisions, 
packaging  authorizations,  air  transport 
quantity  limitations  and  vessel  stowage 
requirements. 


Action 


FR  CM* 


NPRM 


11/00/02 


Regulatory  Flexibiitty  Analysis 
Required:  No 

Smell  Entitles  Affsctsd:  No 

Government  Levels  Affected:  None 

Adcmional  Infonmrtlon:  Docket  HM- 
215E.  .    , 

Agency  Contact:  Joan  Mclntyre, 
Transportation  Regulations  Specialist, 
Department  of  Transportation.  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington. 
DC  20590 

Phone:  202  366-8553 
Email:  rulesdrspa.dot.gov 

RIN:  2137-AD66 
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2411.  •  HAZARDOUS  MATERIALS: 
SECURITY  REQUIREMENTS  FOR 
MOTOR  CARRIERS  TRANSPORTING 
HAZARfXXJS  MATERIALS 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  49  USC  5101  et  seq; 
49  USC  322:  ... 

CFR  Citation:  49  CFR  397 

Legal  Oaadllna:  None 

Abstract:  This  is  a  joint  rulemaking 
action.  The  Research  and  Special 
Programs  Administration  and  the 
Federal  Motor  Carrier  Safety 
Administration  are  examining  the  need 
for  enhanced  security  requirements  for 
motor  carrier  transportation  of 
hazardous  materials.  The  two  agencies 
are  seeking  comments  on  the  feasibility 
of  specific  sectirity  enhancements  and 
the  potential  costs  and  benefits  of 
deploying  such  enhancements. 


Action 


Dale         FR  cn* 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


07/16/02  67  FR  46622 
1(V15/02 


04A)(V03 

Ragulatofy  Flexibility  Analysis 
Raqulrad:  No 

Govammant  Levels  Affected: 

Undetermined 

FadSfallam:  Undetermined 

Additional  Infonnation:  FTvICSA  RIN 
2136- AA71 

Docket  No.  HM-232A 

Agency  Contact  Susan  Gorsky.  Senior 
Regulations  Specialist,  E)epartment  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW..  Washington,  DC  20590 
Phone:  202  366-8553 
Email:  rules€brspa.dot.gov 

RIN:  2137-AD70 

2412.  •  HAZARDOUS  MATERIALS: 
mSCEll  ANEOUS  REVISIONS  TO  THE 
HAZARDOUS  MATERIALS 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  171  to  173:  49 
CFR  177  to  178 


Legal  Deadline:  None 

Abstract  This  rule  proposes  to  make 
miscellaneous  amendments  to  the 
hazardous  materials  regulations  based 
on  petitions  for  rulemaking  and  RSPA's 
initiatives. 


FR  CM* 


NPflM 


uno/02 


Regulatory  Flexibility  Analysis 
Rsqulrad:  No 

Small  Entities  Affected:  No 

Government  levels  Affsctad:  None 

Additional  Information:  HM  Docket: 
HM-218B 

Agency  Contact:  Gigi  L.  Corbin, 
Transportation  Specialist,  Department 
of  Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW,  Washington.  DC  20590 
Phone:  202  366-8553 
Fax:  202  366-3012 
Email:  rules9rspa.dot.gov 

RIN:  2137-AD73 

2413.  •  HAZARDOUS  MATERIALS: 
TRANSPORTATION  OF  DIVISION  1.5 
EXPLOSIVES  (BLASTING  AGENTS) 
AND  AMMONIUM  NITRATE  MIXTURES 
IN  BULK 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  171  to  173 

Legal  Deadline:  None 

Abstract  This  rulemaking  proposes  to 
revise  the  packaging  for  Division  1.5 
explosives  (blasting  agents)  and  current 
ammonium  nitrate  mixtures  to 
authorize  transportation  in  certain  bulk 
packagings.  currently  authorized  under 
exemptions. 


FR  CM* 


NPRM 


04AXV03 


Regulatory  FlaxIMilty  Analyala 

No 


SmaH  EntMea  Affected:  No 

Government  Levela  Affsctad:  None 

Additional  Information:  Docket:  HM- 
235 


Proposad  Rule  Stage 


Agency  Contact:  Helen  L.  Engrum. 
Transportation  Regulations  Specialist. 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules9rspa.dot.gov 

mN:  2137-AD75 

2414.  e  PIPEUNE  SAFETY:  NATIONAL 
PIPEUNE  MAPPING  SYSTEM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5103,  60102. 
60104,  60108,  60109,  60113.  60118;  and 
49  CFR  1.53. 

CFR  Citation:  49  CFR  192;  49  CFR  195 

Legal  Deadllna:  None 

Abstract:  RSPA  aims  to  implement  a 
requirement  that  all  gas  transmission 
and  hazardous  liquid  operators  submit 
pipeline  geospatial  data  to  the  National 
Pipeline  Mapping  System  (NPMS).  This 
rule  covers  interstate  and  intrastate 
pipelines  and  offshore  pipelines  under 
the  jurisdiction  of  the  Research  and 
Special  Programs  Administration.  The 
proposed  rule  will  address  the 
procedures  by  which  pipeline  o[>erators 
create,  submit  and  maintain  the  data 
submitted  to  the  NPMS. 


Action 


FR  cue 


NPRM 


11AXV02 


Regulatory  FlexibUlty  Analysis 
Rsquired:  No 

Small  EntMea  Affsctad:  No 

Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
RSPA-97-2426. 

Agency  Contact:  Steve  Fischer,  CIS 
Manager,  Department  of  Transportation, 
Research  and  Special  Programs 
Administration,  Room  7128,  400  7th 
Street,  SW,  Wasington,  DC  20590 
Phone:  202  366-4566 
Email:  steve.fischeT9rspa.dotgov 

RIN:  2137-AD76 
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Department  of  Transportation  (DOT) 

Research  and  Special  Programs  Administration  (RSPA) 


Hnal  Rule  Stage 


2415.  ^PIPEUNE  SAFETY:  RESPONSE 
PLANS  FOR  ONSHORE  OIL 
PIPEUNES 

Priority:  Other  Significant 

Authority:  49  USC  60101  to 


60125 

CFR  Citation:  49  CFR  194 

Legal  Deadline:  Final,  Statutory, 
August  18,  1992. 

AtMttract:  The  interim  final  rule 
established  regulations  requiring 
response  plans  for  certain  onshore  oil 
pipelines.  Those  regulations  are 
mandated  by  the  Federal  Water 
Pollution  Control  Act  as  amended  by 
the  Oil  Pollution  Act  of  1990  (Pub.  L. 
101-380).  Pipeline  operators  filed 
response  plans  under  this  interim  final 
rule,  and  numerous  tabletop  exercises 
and  area  exercises  have  been  conducted 
to  validate  the  planning  process.  The 
purpose  of  these  requirements  is  to 
improve  response  capabilities  and 
minimize  the  impact  of  onshore  oil 
spills  from  pipelines.  This  rule  is 
significant  because  of  substantial  public 
and  congressional  interest.  A  final  rule 
incorporating  the  comments  will  be 
published  in  December  2002. 

Thnatabla: 


2416.  HAZARDOUS  MATERIAI^: 
RETENTION  OF  SHIPPING  PAPERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  172;  49  CFR  174; 
49  CFR  175;  49  CFR  176;  49  CFR  177 

Legal  Deadline:  None 

Abatract:  This  action  amends  the 
Hazardous  Materials  Regulations  by 
requiring  shippers  and  carriers  to  retain 
a  copy  of  the  hazardous  material 
shipping  paper  or  an  electronic  image 
of  the  shipping  paper  for  a  period  of 
375  days.  A  one-year  retention  of 
shipping  papers  is  a  current  statutory 
requirement  in  49  U.S.C.  5110(e);  this 
rule  makes  the  public,  which  relies 
almost  exclusively  on  the  HMR,  aware 
of  this  requirement. 


Action 


Date 


FR  Cita 


01/05/93  58FR244 
02/19/93 

06/15/94  59  FR  30755 

11/29/96  61  FR  60679 

01/21/97  62  FR  2989 
12AXV02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Notice  of  Public 

Meeting 
Notice  of  Public 

Hearing 
CkKrection 
Final  Rule 

Regulatory  Flexibility  Analyala 
Raqulrad:  No 

Small  Entitlea  Affected:  No 

Government  Lavala  Affected:  None 

AddKlonai  Information:  Docket  No.  PS- 
130. 

ANALYSIS:  Regulatory  Evaluation. 
01/05/93,  58  FR  244 

Agency  Contact:  James  Taylor, 
Response  Plans  Officer,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-8860 

RIN:  2137-AC30 


Action 


Date 


FR  Cita 


09/12/01   66  FR  47443 
11/13/01 


Regulations  (HMR)  in  order  to  clarify 
the  relationship  among  Federal,  State, 
local,  and  tribal  agencies  in  the 
regulation  of  hazardous  materials. 
Under  circumstances  specified  in 
Federal  statutes,  the  regulations  of 
other  Federal  agencies  (EPA  and 
OSHA)  and  non-Federal  governments 
(States,  localities,  and  Indian  tribes) 
must  be  consistent  with  or  defw  to 
RSPA's  regulation  of  the  transportation 
of  hazardous  materials  in  commerce. 
However,  other  Federal  and  non- 
Federal  requirements  are  generally  not 
limited  where  hazardous  materials  are 
not  in  transportation.  Activities  relating 
to  loading,  imloading,  and  storage  of 
hazardous  materials  have  become  areas 
of  particular  imCertainty  and  concern 
to  both  industry  and  non-Federal 
governments.  This  action  is  significant 
because  of  the  substantial  public 
interest  in  reducing  uncertainty  and 
avoiding  conflicting  regulations. 


NPRM 
NPRMCkxnment 

Period  End 

Final  Action  07/12/02  67  FR  46123 

Final  Action  Effective  08/1 2/02 

Response  to  Petitions  11/00/02 

Regulatory  Flexiblllty  Analyala 

Required:  No 

SmaH  Entltlaa  Affactad:  Businesses, 

Governmental  Jurisdictions, 

Organizations 

Government  Levela  Affected:  None 

Addltional  Information:  Docket  No. 
HM-207B;  RSPA-01-10568. 

Agency  Contact:  Deborah  Boothe, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

RIN:  2137-AC64 


2417.  ♦APPUCABIUTY  OF  THE 
HAZARDOUS  MATERIALS 
REGULATIONS  TO  LOADING, 
UNLOADING,  AND  STORAGE 

Priority:  Other  Significant 
Legal  Authority:  49  USC  5101  to  5127 
CFR  CHatton:  49  CFR  106  to  107;  49 
CFR  171  to  180 

None 


Abatract  Tliis  rulemaking  proposes  to 
better  define  the  applicability  of  the 
Fed«al  Hazardous  Materiab 


ThnataMa: 


Action 


FR  CHa 


07/29/96  61  FR  39522 
11/30/96 

04/27/99  64  FR  22718 
07/26/99 


06/14/01   66  FR  32420 
08/02/01   66  FR  40174 


11/30/01 
06/00/03 


ANPRM 
ANPRM  Comment 

Period  End 
SANPRM 
SANPRM  Comment 

Period  End 

Extended  to 

08/25/1999 
NPRM 
NPRM  Comment 

Period  Extended  to 

08/02/2001  &  Public 

Meetings 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibiltty  Analyala 
Required:  Yes 

Small  Entitiaa  Affected:  Businesses 

Govammant  Lavala  Affactad:  State,^ 
Local,  Tribal,  Federal 

FederaHam:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

AddMonal  Information:  Docket  No. 
HM-223;  RSPA-98-4952.  As  a  restUt  of 
comments  received  to  the  ANPRM,  we 
have  upgraded  this  rulemaking  to 
significant 

Agency  Contact:  Susan  Gorsky,  Senior 
Regulations  Specialist,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washinjgon.  DC  20590 
Phone:  202  366-8553 
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Email:  rules9rspa.dot.gov 
RIN:  2137-AC68 

2418.  HAZARDOUS  MATERIALS: 
REQUIREMENTS  FOR  CARGO  TANKS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  107;  49  CFR  173; 
49CFR  178;  49  CFR  180 

Lagal  Deadline:  None 

Abatract  This  rulemaking  revises  and 
clarifies  certain  manufacturing, 
maintenance  and  use  requirements 
pertaining  to  cargo  tank  motor  vehicles 
that  may  be  used  for  hazardous 
materials  transportation.  FMCSA 
inspections  have  resulted  in  a 
preliminary  determination  that  these 
regulations  need  to  be  amended  to 
make  them  more  practical, 
imderstandable,  and  enforceable. 


FR  cue 


12/04A)1    66  FR  63905 
02/01/02  67  FR  4941 

04/04/02 


NPRM 

NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Final  Action  12/00/02 

Ragulalory  Flaxil>ility  Anaiyaia 
Raqulrad:  No 

Small  Entitiea  Affected:  Organizations, 
Businesses,  Governmental  Jurisdictions 

Government  Levela  Affected:  None 

AddMonai  Information:  HM-213; 
RSPA-98-3554. 

Agency  Contact  Michael  Johnsen, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW..  Washington. 
DC  20590 

Phone:  202  366-8553 
Email:  rulesdrspa.dot.gov 

I:  2137-AC90 


2419.  PIPEUNE  SAFETY: 
RECOMMENDATIONS  TO  CHANGE 
HAZARDOUS  LIQUID  PIPEUNE 
SAFETY  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Manda>ai:  Undetermined 


Legal  AuttMMlty:  49  USC  60101  to 
60128 

CFR  Citation:  49  CFR  195 

None 


Abatract:  In  1995.  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR)  completed  its 
review  of  the  hazardous  liquid  pipeline 
safety  regulations.  NAPSR  provided 
RSPA  with  28  recommendations  for 
changes  to  49  CFR  part  195,  the 
hazardous  liquid  pipeline  regulations. 
NAPSR's  recommendations  are  aimed 
at  making  the  regulations  more  explicit, 
imderstandable,  and  enforceable.  This 
action  would  address  the  need  to 
change  part  195  as  NAPSR 
recomjnended. 

Tknalablai 


Action 


FR  cit* 


NPRM 
Final  Rule 


09A)6/02  67  FR  56970 
02/00/03 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Small  Entttiea  Affectad:  Businesses 

Government  Levela  Affectad:  None 

Additional  Information:  Docket  No. 
RSPA-97-2717. 

Agency  Contact:  L.  M.  Furrow, 
Regulations  Manager,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590 
Phone:  202  366-4559 

RIN:  2137-ADlO 

2420.  HAZARDOUS  MATERIALS: 
REVISIONS  TO  INCIDENT  REPORTING 
REQUIREMENTS  AND  DETAILED 
HAZARDOUS  MATERIALS  INOOENT 
REPORT  DOT  FORM 

Priority:  Substantive,  Nonsignificant 

Lagal  Autttority:  49  USC  5105  to  5127 

CFR  Citation:  49  CFR  171 

Lagal  Deadline:  None 

AlBatract  This  rulemaking  woiild  revise 
the  hazardous  materials  incident 
reporting  regulations  in  49  CFR  part 
171,  including  the  hazardous  materials 
incident  report  (form  5800.1).  The  goal 
of  this  rulemaking  is  to  simplify, 
update  and  review  the  requirements 
while  enhancing  the  ability  of  the 
Research  and  Special  Pro-ams 
Administration  and  the  TXJT  modal 
administrations  to  gather  information 
vital  to  increasing  safety  of  transporting 
hazardous  materials. 


Dele         FR  Cito 


Final  Rule  Stage 


Action 


Dele         FR  Cite 


06/21/99 

07/03/01   66  FR  35156 
10/01/01 

04/00/03 


ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Anaiyaia 
Required:  No 

Small  Entitiaa  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levela  Affected:  Federal 

Additional  information:  Docket  No. 
HM-229;  RSPA-99-5013. 

Agency  Contact:  Michael  Johnsen. 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW..  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

RIN:  2137-AD21     . 

2421.  HAZARDOUS  MATERIALS:  AIR 
CARRIER  EMERGENCY  TELEPHONE 
NUMBER  REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  172;  49  CFR  175 

Legal  Deadline:  None 

Abatract:  The  rulemaking  addresses 
safety  recommendations  firom  the 
National  Transportation  Safety  Board  to 
require  that  air  carriers  transporting 
hazardous  materials  have  the  means.  24 
hours  per  day.  to  quickly  retrieve  and 
provide  to  emergency  responders 
consolidated  specific  information  about 
the  identity  and  location  of  all 
hazardous  materials  on  an  aircraft  in 
a  timely  manner. 


Action 


FR  one 


ANPRM 
ANPRM  Comment 

Period  End 
NPFtM 
NPRM  Comment 

Period  End 
Final  Action 


08/1 5«)0  65  FR  49777 
11/13/00 

02/13/02  67  FR  6669 
04/26/02 


12AXV02 

Regulatory  Flexibility  Anaiyaia 
Raqulrad:  No 

Small  Entitiaa  Affadad:  Businesses 


ANPRM 


03/23/B9  64  FR  13943     Govammant  Levela  Affadad:  None 
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Rnal  Rule  Stag* 


AddMonai  Information:  Docket  No. 
HM-206C;  RSPA-00-7762. 

Agency  Contact:  Gigi  L.  Coifoin, 
Transportation  Specialist.  Department 
of  Transportation.  Research  and  Special 
Programs  Administration.  400  Seventh 
Street  SW.  Washington.  DC  20590 
Phone:  202  366-8553 
Fax:  202  366-3012 
Email:  rulesSrspa-dotgov 

RIN:  2137-AD29 

2422.  PIPEUNE  SAFETY:  PERIODIC 
UPDATES  TO  PIPELINE  SAFETY 
REQUIREMENTS  (1999) 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  49  USC  60101  et  seq 

CFR  CRatlon:  49  CFR  190;  49  CFR  191; 
49  CFR  192;  49  CFR  195 

Legal  Deadline:  None 

Abatract  This  periodic  update  revises 
and  updates  the  pipeline  safety 
regulations  to  provide  clarity  and 
remove  unnecessary  burdens  to  the 
regulated  pipeline  commimity. 
Revisions  include  updated  references  to 
voluntary  specifications  and  standards 
incorporated  by  reference  in  the 
pipeline  safety  regulations,  and  various 
clarifications  and  grammatical 
corrections.  These  updates  reflect  the 
most  recent  editions  of  each 
specification  and  standard  incorporated 
by  reference.  These  updates  enable 
pipeline  operators  to  utilize  current 
technology,  matwials.  and  practices, 
thereby  reducing  costs  and  enhancing 
.  economic  growth. 


Action 


FR  cue 


2423.  PIPEUNE  SAFETY:  PRODUCER- 
OPERATED  OUTER  CONTINENTAL 
SHELF  GAS  AND  HAZARDOUS 
LIQUID  PIPELINES  THAT  CROSS 
DIRECTLY  INTO  STATE  WATERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  60101  et  seq 

CFR  CHatton:  49  CFR  192;  49  CFR  195 

Legal  Daadllna:  None 

Abatract:  This  proposed  rule  would 
implement  a  {srovision  of  the  December 
10, 1996  Memorandnm  of 
Understanding  (MOU)  between  the 
Department  of  the  Interior  (DO!)  and 
the  Department  of  Transportation 
(DOT)  regarding  Outer  Continental 
Shelf  (OCS)  Pipelines.  This  rule  would 
'  address  producer-operated  pipelines 
that  cross  into  State  waters  without  first 
connecting  with  a  transporting 
operator's  facility  on  the  OCS.  It  is 
complmnentary  to  the  Direct  Final  Rule 
that  tddressed  OCS  oil  or  gas  pipelines 
located  upstream  of  the  points  at  which 
operating  responsibility  for  the 
pipelines  transfers  from  a  producing 
operator  to  a  transporting  operator  (62 
FR  61692.  November  19.  1997;  and  63 
FR  126596,  March  16.  1998).  The 
proposed  rule  also  would  address  the 
procedures  by  which  producer  and 
transportation  pipeline  operators  would 
petition  for  permission  to  operate  under 
either  DOT  or  DOI  regulations 
governing  pipeline  design, 
construction,  operation,  and 
maintmance  according  to  die 
operational  circumstances  of  their 
respective  pipelines. 

Tlmetabla^ 


03/22/00  65  FR  15290 
05/22/00 


NPRM 

NPRM  Comment 

PeriodEnd 
Rnal  Action  12/00/02 

RaguMory  FtexMHty  Anaiyaia 
Raqulrad:  No 

SmaN  EntMaa  Affaelad:  No 
Govammant  Lavala  Alfacflad:  None 

AddMonaUnformatfan:  Docket  No. 
RSPA-99-6106 

Aganqf  Contact:  Richard  D.  Huriaux, 
Director.  Technology  &  Regulations. 
Department  of  Transportation.  Research 
and  Special  Pn^rams  Administtation. 
400  Seventh  Street  SW..  Washington, 
DC  20590 
Phone:  202  366-4565 

RIN:  2137-AD35 


FR  Ctle 


NPRM 
Final  Rule 


04/05/02  67FR153K 
12/00/02 


RaguMory  Flexibiilty  Anaiyaia 

No 


SmaN  EnttHar  Alfada*  No 

rNone 
rDocket  No. 


RSPA-99^132. 

Agency  Contact:  L.E.  Henick. 
Transportation  Specialist.  Department 
of  Transportation.  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW..  Washington,  DC  20590 
Phone:  202  366-5523 

RIN:  2137-AD42 


2424.  REVISIONS:  DERNITION  OF 
ADIMMSTRATOR 

f.  bifo./Admin./Other 

AuttWrMy:  33  USC  1321;  49  USC 
5101  to  5127.  44701,  60101  et  seq;  PL 
104-121,  sec  212  to  213;  49  CFR  1.45 
and  1.53 

CFR  Cllatlon:  49  CFR  171  to  180;  49 
CFR  190  to  199 

None 

Modifies  or  adds  the 
definition  of  "Administrator"  for 
clarification  and  consistency  within  the 
RSPA  regulations. 


Action 


Deli         FR  CHa 


Rnal  Rule 


11/00/02 


Ragulaloqr  FtexMllty  Anaiyaia 

No 


SmaH  EntMaa  Affadad:  No 

Govammant  Lavala  Affaalad: 
Undetermined 

Agency  Contact:  Astrid  Lopez- 
Goldlmg.  Attorney,  Department  of 
Transportation.  Research  and  Special 
Programs  Administration 
Phone:  202  366-4400 

RIN:  2137-AD43 

2425.  HAZARDOUS  MASBUALS:. 
MSCELLANEOUS  AMENDMEIfrS  FOR 
UNLOAOMG  M  PORTABLE  TANKS 
ON  A  TRANSPORT  VEHICLE— 
PETinON  FOR  RULBIAKiNG 

Prtorlty:  Substantive,  Nonsignificant 

r.  49  USC  5101  to  5127 


CFR  Cttatoa:  49  CFR  177 
None 


t:  RSPA  is  responding  to  a 
petition  for  rulemaking  regarding  the 
requirements  applicable  to  the 
unloading  of  intennodal  (IM)  portable 
tanks  while  on  a  transport  vehicle. 


FR  cut 


02/22/02  67FR8220 
OAKie/OZ 


NPRM 

NPRM  Comment 

PeriodEnd 
Fmal  Action  12/00/02 

Ragulalory  FlaxMHly  Anaiyaia 

~       "No 


SmaH  EnHUaa  Affacladr  No 

Govammant  Lavala  Affaalad:  None 

AddMonai  liiloiinatlon:  HM-218A; 
RSPA-Ol-10533. 
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Final  Rule  Stage 


Agency  Contact:  Joan  Mclntyre. 
Transportation  Regulations  Specialist. 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington. 
DC  20590 

Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

2137-AD44 


2426.  HAZARDOUS  MATERIALS: 

TRANSPORTATION  OF  UTHIUM 

BATTERIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  172  to  175 

Legal  Deadline:  None 

AlMtract:  RSPA  is  revising 
requirements  applicable  to  lithium 
batteries  for  consistency  with 
international  requirements. 

Timetable: 


DM*         FR  Cit* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04A)2/02  67  FR  15510 
06/1 4A)2 


12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l-evels  Affected:  None 

Additional  Information:  HM  Docket: 
HM-224C 

Agency  Contact:  John  A.  Gale, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules9rspa.dot.gov 

2137-AD48 


2427.  HAZARDOUS  MATERIALS: 
REDUCTION  OF  REGISTRATION  FEES 

Priority:  Substantive,  Nonsignificant 

Legal  Autfrarity:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  107 

Legal  Deadline:  None 

Abstract:  RSPA  proposed  to  reduce  the 
hazmat  registration  fee  for  all  persons 
who  transport  or  offer  for  transportation 
certain  categories  and  quantities  of 
hazmat,  replace  the  reference  to  the 
standard  industrial  classification  (SIC) 
code  with  the  North  American  Industry 


Classification  System  (NAICS),  and 
clarify  the  registration  fee  for  not-for- 
profit  organizations.  RSPA  is  delaying 
final  action  on  these  proposals  because 
of  their  interaction  with  final  action  on 
the  FY  2003  Federal  budget. 

Timetable: 


Action 


FR  cn» 


12/07/00  65  FR  76890 
02/02/01 

05A)2/01   66  FR  22060 
03/00/03 


NPRM 

NPRM  Comment 

PefiodEnd 
NPRM;  Status 
Final  Rule 

Regulatory  FlexU>ility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
HM-208D;  RSPA-00-8439. 

Agency  Contact:  Deborah  Boothe, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

RIN:  2137-AD53 


2428.  PIPEUNE  SAFETY: 
HAZARDOUS  LIQUID  PIPEUNE 
OPERATOR  ANNUAL  REPORTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5103:  49  USC 
60102;  49  USC  60104;  49  USC  60108; 
49  USC  60109;  49  USC  60118;  49  CFR 
1.53 

CFR  Citation:  49  CFR  195 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
amend  the  pipeline  safety  regulations 
to  require  hazardous  liquid  pipeline 
operators  to  submit  a  Hazardous  Liquid 
Operator  Annual  Report.  The 
information  on  the  hazardous  liquid 
operator  annual  report  form  is  needed 
to  normalize  hazardous  liquid  accident 
information  for  identifying  safety  trends 
in  the  accident  data.  The  inventory 
information  that  the  annual  report 
would  provide  addresses  a  major 
deficiency  in  the  current  information 
collection.  Through  a  separate 
rulemaking,  RSPA  is  also  improving  the 
hazardous  liquid  accident  form  by 
expanding  "failure  cause"  categories 
and  collecting  more  detailed 
information  dxiut  the  impact  of  foiled 
pipelines.  Together  with  the  improved 


hazardous  liquid  accident  report,  the 
proposed  Hazardous  Liquid  Operator 
Annual  Report  will  address  the 
concerns  of  RSP A/OPS,  the  National 
Transportation  Safety  Board  (NTSB), 
Congress,  and  others,  increase  the 
overall  usefulness  of  the  data,  and 
make  analysis  more  efficient  and 
meaningful. 

TImetabto: 


FR  Cite 


NPRM  07/26/02  67  FR  48844 

Final  Rule  12/00/02     . 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  Docket  No. 
RSPA-Ol-9832. 

Agency  Contact:  Roger  Littie, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration 
Phone:  202  366-4569 


RIN:  2137-AD59 


2429.  HAZARDOUS  MATERIALS: 
SECURITY  REQUIREMENTS  FOR 
OFFERORS  AND  TRANSPORTERS  OF 
HAZARDOUS  MATERIALS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  107;  49  CFR  172; 
49  CFR  173;  49  CFR  177;  49  CFR  397 

Legal  Deadline:  None 

Abstract:  This  interim  final  rule  will 
establish  certain  requirements  designed 
to  enhance  the  security  of  hazardous 
materials  in  transportation. 

Timetable: 


FR  Cite 


NPRM 
Comment  Period 

Extended 
NPRM  Comment 

Period  End 
Final  Action 


05/02/02  67FR22028 
05/23/02  67  FR  36138 

07A)3A)2 


12AXV02 

Regulatory  FtoxOiiHty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AddWonai  Information:  Docket  HM- 
232;  RSP A-02-1 2064. 

Agency  Contact:  Susan  Gorsky,  Senior 
Regulations  Specialist,  Department  of 
Transportation,  Research  and  Special 
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Final  Rule  Stags 


Programs  Administration,  400  Seventh 
Street  SW..  Washington,  DC  20590 
Phone:  202  366-8553 
Email:  nilesdrspa.dot.gov 

RIN:  2137-AD67 

2430.  e  HAZARDOUS  MATERIALS: 
REVISION  TO  PERIOCNC  TIRE  CHECK 
REQUIREMENT  FOR  MOTOR 
CARRIERS  TRANSPORTING 
HAZARDOUS  MATERIALS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  5101  et  seq; 
49  USC  322 

CFR  Citation:  49  CFR  397 

Legal  Deadline:  None 

Abstract:  This  is  a  joint  rulemaking. 
The  Research  and  Special  Programs 
Administration  and  the  Federal  Motor 
Carrier  Safety  Administration  are 
proposing  to  eliminate  an  outdated 
requirement  for  operators  of  motor 
vehicles  transporting  hazardous 
materials  to  stop  periodically  to  check 
tires. 

Timetable: 


Action 


FR  CM* 


NPRM  Comment 

Period  End 
Final /Vction 


08/15/02 


11/0(V02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
HM-232B:  RSPA-02-12773. 

Agency  Contact:  Susan  Gorsky,  Senior 
Regulations  Specialist,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-8553 
Email:  rules@rspa.dotgov 

RIN:  2137-AD69 

2431.  •  HAZARDOUS  MATERIALS: 
REVISION  TO  PENALTY  GUIDEUNES 

Priority:  Info./Admin./Other 

Legal  Authority:  49  USC  5101  et  seq 

CFR  Citation:  49  CFR  app  A  to  subpart 


Abetract  This  final  rule  will  make 
revisions  to  RSPA's  guidelines  in 
appendix  A  to  49  CFR  part  107,  subpart 
D,  which  set  forth  policy  and 
procediires  for  assessing  civil  penalties 
for  violations  of  the  Federal  Hazardous 
Materials  Transportation  Law  and  the 
Hazardous  Materials  Regulations.  This 
rule  will  add  baseline  penalty  amounts 
for  additional  violations,  adjust 
baseline  penalty  amounts  for  other 
violations,  and  state  that  RSPA  now 
considers  prior  violations  for  6  years 
rather  than  5. 


FR  CMi 


Action 


Date 


FR  Cite 


NPRM 


07/16/02  67  FR  46624     Legal  Deadline:  None 


Final /Vction  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaN  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Nancy  Machado, 
Attorney,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration 
Phone:  202  366-4400 
Fax:  202  366-7041 

RIN:  2137-AD71 


Department  of  Transportation  (DOT) 

Research  and  Special  Programs  Administration  (RSPA) 


Long-Term  Actions 


2432.  PIPEUNE  SAFETY:  PASSAGE 
OF  INTERNAL  INSPECTION  DEVICES 

Priority:  Substantive,  Nonsignificant, 

Legal  Authority:  49  USC  60101  to 
60125 

CFR  Citation:  49  CFR  192;  49  CFR  195 

Legal  Deediine:  None 

Abstract-  A  final  rule  (59  FR  17275; 
April  12,  1994)  amended  the  gas  and 
hazardous  liquid  pipeline'  safety 
regulations  to  require  that  new  and 
certain  replacement  pipelines  be 
designed  and  constructed  to 
accommodate  the  passage  of 
instrumented  internal  inspection 
devices  ('smart  pigs').  This  action  was 
in  response  to  a  mandate  in  the 
pipeline  Safety  Reauthorization  Act  of 
1988.  The  intended  effect  of  amended 
regulations  was  to  improve  the  safety 
of  gas,  hazard  liquid,  and  carbon 
dioxide  pipelines  by  permitting  their 
inspection  by  'smart  pigs'  using  the 
latest  technology  for  detecting  and 
recording  abnormalities  in  the  pipe 


wall.  This  rule  required  n<   /  and 
replacement  pipelines  to  b>3  capable  of 
passing  a  'pig'  for  internal  inspection. 

In  response  to  two  petitions  for 
reconsideration,  Notice  2  (59  FR  49896; 
September  30,  1994)  was  published  to 
extend  the  compliance  date  for  existing 
gas  transmission  lines  and  to  modify 
the  requirements  for  modification  of 
line  sections  based  on  partial 
replacement  of  gas  transmission 
pipelines  located  offshore  and  in  rural 
areas.  SubsequenUy,  Notice  3  (60  FR 
7133;  February  7,  1995)  was  published 
to  suspend  enforcement  of  the  final 
rule  requirements  for  new  and  existing 
offshore  gas  transmission  lines  and  for 
modifications  to  line  segments  based  on 
partial  replacement  of  pipe  in  existing 
onshore  gas  transmission  lines. 
Nonetheless,  hazardous  liquid 
pipelines,  carbon  dioxide  pipelines, 
new  onshore  gas  transmission  lines, 
and  the  actual  replaced  components  in 
existing  onshore  gas  transmission  lines 
must  comply  with  the  final  rule  of 


April  1994.  The  next  action  is 
undetermined. 


Date  FR  Cite 


11/20/92  57  FR  54745 
01/19/93 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  04/12/94  59  FR  17275 

NPRM  09/30/94  59  FR  49696 

NPRMCofrection  10/19«4  59  FR  52863 

Limited  Suspension  of  02A)7/9S  60FR7133 

Enforcement 
Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Leveie  Affected:  None 

Addltlonal  information:  Docket  No.  PS- 
126.  The  integrity  testing  proposal  in 
Proposals  for  Pipeline  Safety,  RIN  2137- 
AB27,  was  consolidated,  in  part,  into 
this  rulemaking.  The  final  rule  (59  FR 
17275;  April  12,  1994)  amended  the  gas 
and  hazardous  liquid  pipeline  safety 
regulations  to  require  that  new  and 
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certain  replacement  pipelines  be 
designed  and  constructed  to 
accommodate  the  passage  of 
instrumented  internal  inspection 
devices  ('smart  pigs').  This  action  was 
in  response  to  a  mandate  in  the 
Pipeline  Safety  Reauthorization  Act  of 
1988.  The  intended  effect  of  these 
amended  regulations  was  to  improve 
the  safety  of  gas,  hazardous  liquid,  and 
carbon  (boxide  pipelines  by  permitting 
their  inspection  by  'smart  pigs'  using 
the  latest  technology  for  detecting  and 
recording  abnormalities  in  the  pipe 
wall.  This  rule  required  new  and 
replacement  pipelines  to  be  capable  of 
passing  a  'pig'  for  internal  inspection. 

ANALYSIS:  Regulatory  Evaluation, 
04/12/94,  59  FR  17275 

Agency  Contact  Richard  D.  Huriaux, 
Director,  Technology  ft  Regulations. 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-4565 

RIN:  2137-AB71 

2433.  -i-SAFEGUAROING  FOOD  FROM 
COHTAIHNATION  DURING 
TRANSPORTATION 

Priority:  Other  Significant 

Lagal  Aultiority:  49  USC  5701  to  5714 

CFR  CHation:  49  CFR  1 

c  Final,  Statutory, 


August  1,  1991. 

Abstract  The  Sanitary  Food 
Transportation  Act  of  1990  (49  USC 
5701  et  seq.)  requires  the  Secretary  of 
Transportation,  in  consultation  with  the 
Secretaries  of  Agriculture  and  Health 
and  Human  Services  and  the 
Administrator  of  the  Environmental 
Protection  Agency,  to  issue  regulations 
concerning  the  transportation  of  food, 
food  additives,  drugs,  devices,  and 
cosmetics  in  motor  and  rail  vehicles 
also  used  to  transport  nonfood  products 
that  could  pose  an  unreasonable  danger 
to  human  or  animal  health  when  so 
transported.  This  rulemaking  will 
implement  the  statutory  requirements. 
This  rulemaking  is  significant.because 
of  substantial  public  and  congressional 
interest.  RSPA's  next  action  is 
undetermined  because  it  has  requested 
personnel  resources  from  Congress 
necessary  to  perform  these  food  safety 
functions. 


FR  cn* 


02/20/91    56  FR  6934 
03«1/91   56  FR  11982 


05/21/93  58FR2969e 
05/21/93  58  FR  29696 

10/18/93 


Long-Term  Actions 


ANPRM 
/KNPRM  Comment 

Peftod  Extended  to 

04/29/1991 
NPRM 
rtolice  o(  Pubic 

Hearing 
NPRM  Comment 

Period  End 
Next  Action  Undetennined 

RaguMory  FlaxMlity  Analysis 

Rsqulrad:  No 

Small  Entmas  Affactad:  Businesses, 

Governmental  Jurisdictions, 

Organizations 

Govamment  Lavala  Affactad:  None 

Additional  Information:  ANALYSIS: 
Regulatory  Evaluation,  05/21/93,  58  FR 
29698 

Agency  Contact  Michael  Johnsen, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rulesdrspa.dot.gov 

RIN:  2137-ACOO 

2434.  HAZARDOUS  MATERIALS: 
CAIUaO  TANK  ROLLOVER 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandataa:  Undetermined 

Legal  Auttiority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  178 

i:  None 

The  purpose  of  this  advance 
notice  of  proposed  rulemaking  is  to 
request  comments  concerning  the  need, 
if  any,  for  amending  the  Hazardous 
Materials  Regulations  with  regard  to 
standards  for  cargo  tank  rollover 
protection  devices  on  specification 
DOT  406,  407  and  412  cargo  tank  motor 
vehicles. 


Additional  Information:  HM  Docket: 
HM-213A;  RSPA-99-5921. 

Agency  Contact  Michael  Stevens. 

Transportation  Specialist,  Department 

of  Transportation,  Research  and  Special 

Programs  Administration.  Washington, 

DC  20590 

Phone:  202  366-8553 

Email:  rulesArspa.dot.gov 

I:  2137-AD34 


FR  CH* 


11/16/99  64  FR  62161 
05/15/00 


ANPRM 
ANPRM  Comment 

Period  End 
Next  Action  Undetennined 

Regulatory  FlaxMHty  Analysis 
Rsquhad:  Undetermined 
Govammant  Lavala  Affected: 

Undetermined 


2435.  HAZARDOUS  MATERIALS: 
ADOPTK)N  OF  LATEST  IAEA  AND 
OTHER  M6CELLANEOUS  REVISIONS 
AND  CLARIFICATIONS 

Priority:  Substantive,  Nonsignificant 

Lagal  Autttorlty:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  171  to  180 


i:  None 

AlMtract  This  rulemaking  proposes  to 
harmonize  the  requirements  for  the 
packaging  and  transportation  of  Class 
7  (radioactive)  materials  with  the 
International  Atomic  Energy  Agency 
(IAEA)  regulations  for  the  safe 
transportation  of  radioactive  material 
and  die  United  Nations 
lecommendatioBS. 


Action 


FRCHi 


ANPRM 
ANPRM  Comment 

Period  Extended 
ANPRM  Comment 

Period  End 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 


12/28/99  64FR72633 
Oa/01/OO  65  FR  11028 

03/291/00 

06/29/00 

04/30/02  67FR21328 
07/29/02 


10/00/03 

Regulatory  FlaxMllty  Analysis 
Requirad:  No 

SmaN  EntMaa  Affadad:  No 

Govamment  Lavala  Affected:  None 

AddMonai  Informatfon:  HM-230; 
RSPA-99-6283. 

Agency  Contact  Charles  E.  Betts. 
Transportation  Regiilations  Specialist. 
Department  of  Transportation,  Reseuch 
and  Special  Programs  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590 

Phone:  202  366-8553 
Email:  rules9rspa.dot.gov 

RIN:  2137-AD40 
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Long-Term  Actions 


2436.  HAZARDOUS  MATERIALS: 
REVISION  OF  THE  REQUIREMENTS 
FOR  HAZARDOUS  WASTE 
MANIFESTS 

Priority:  Substantive,  Nonsignificant 

Lagal  Auttwrtty:  49  USC  5101-5127 

CFR  Citation:  49  CFR  172 

Lagal  Daadlina:  None 

Abstract  The  NPRM  proposed  to 
update  the  Hazardous  Waste  Manifest 
requirements  to  accommodate  changes 
the  Environmental  Protection  Agency 
has  proposed,  including  the  use  of 


electronic  versions  of  the  Hazardous 
Waste  Manifest  and  electronic 
signatures. 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/06/01   66  FR  41490 
10/04/01 

12/00/03    ' 


Regulatory  Flexibility  Analysis 
Rsqukad:  No 

Small  Entltlas  Affactad:  Businesses 


Qovsmmsnt  Lavals  Affsctsd:  State, 
Local,  Tribal,  Federal 

Additional  Information:  HM  Docket: 
HM-206E;  RSPA-01-10292. 

Agency  Contact  Michael  Johnsen, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules^spa.dot.gov 

RIN:  2137-AD50 


Department  of  Transportation  (DOT) 

Research  and  Special  Programs  Administration  (RSPA) 


Completed  Actions 


2437.  -HIAZARDOUS  MATERIALS: 
REQUIREMENTS  FOR  CYUNDERS 

Priority:  Other  Significant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  172;  49  CFR  173; 
49  CFR  178 

Legal  Daadlina:  None 

Abatract  This  rulemaking  proposed  to 
amend  the  Hazardous  Materials 
Regulations  (HMR)  by  updating  and 
consolidating  requirements  for  the 
manufecture,  maintenance, 
requalification,  rep«dr,  and  use  of 
compressed  gas  cylinders.  Because  of 
significant  adverse  comment,  this 
rulemaking  will  be  terminated.  RSPA 
will  address  the  proposals  in  this 
rulemaking  applicable  to  maintenance, 
requalification  and  repair  of  DOT 
specification  cylinders;  approval  for 
cylinder  requalifiers,  independent 
inspection  agencies,  and  non-domestic 
chemical  analyses  and  tests  in  a  final 
rule  under  RIN  2137-AD58.  Cylinder 
manufectiuing  issues  will  be  addressed 
in  a  separate  rulemaking  action. 


FR  CM* 


NPRM  10/30/98  63FR58460 

NPRMComment  05/28/99  64FR28065 

Period  Extended  to 

09/30/1999 
NPRMComment  05/28/99 

Period  End 
Withdrawn  02/13/02  67  FR  6667 

RsguMory  FIsxMllty  Analysis 

I:  No 


b  None 

i:  Formmly 
entitied  Review:  Consolidation  of 


Specifications  for  High-Pressure 
Seamless  Cylinders.  Docket  No.  HM- 
220. 

Agsncy  Contact:  Charles  E.  Betts, 
Transportation  Regulations  Specialist. 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules#r8pa.dot.gov 

RUi:  2137-AA92 

2438.  DOT  3AL  ALUMINUM 
CYLINDERS;  SAFETY  PROBLEMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  17S 

Legal  Deadline:  None 

Abatract  Certain  DOT  3AL  cylindws 
made  of  aluminum  alloy  6351  have 
developed  cracks  during  service,  and 
occasionally  leaks  developed  resulting 
in  loss  of  contents.  The  ANPRM  was 
intended  to  almt  and  inform  all  persons 
possessing  these  cylinders  of  the 
problems,  identify  those  cylinders  at 
risk,  and  suggest  steps  to  minimize 
risks.  Safety  issues  will  be  handled  and 
this  rulemaking  addressed  imder  RiN 
2137-AD58. 


FR  cue 


ANPRM 
ANPRM  Comment 

Period  End 
FinalAcbon 
Final  Action  Effective 

RaguMory  FlaxMNty  Analysis 

No 


07/10/87  52  FR  26027 
08/10/87 

06/06/02  67  FR  51626 
10/01/02 


SmaH  Entitlas  Affected:  Businesses, 
Governmental  Jiuisdictions, 
Organizations 

Govamment  Lavals  Affactad: 

Undetennined 

Additional  information:  Docket  No. 
HM-176A.  Safety  issues  originally 
considered  by  this  action  are  being 
addressed  in  Docket  HM-220D,  RIN 
2137-AD58. 

ANALYSIS:  Regulatory  Evaluation 

Agency  Contact:  Charles  E.  Betts. 
Transportation  Regulations  Specially, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW..  Washington. 
DC  20590 

Phone:  202  366-8553 
Email:  rule80rspa.dot.gov 

RIN:  2137-AB51 

2439.  -^lAZARDOUS  MATERIALS: 
REVI8IOf«S  TO  STANDARDS  FOR 
INFECTIOUS  SUBSTANCES  AND 
GENETICALLY  MODIFIED 
MICROOnQAMSMS 

Prlorlly:  Otho-  Significant 

Legal  Authority:  33  USC  1321;  49  USC 
5101  to  5127 

CFR  CHation:  49  CFR  171;  49  CFR  172; 
49  CFR  173;  49  CFR  174;  49  CFR  175; 
49  CFR  176;  49  CFR  177;  49  CFR  178 


None 

This  rulemaking  amends  the 
Hazardous  Materials  Regulations  to 
provide  for  the  transport  of  infectious 
medical  waste  in  bulk  packagings, 
remove  the  blanket  exception  for 
transporting  biological  products  and 
diagnostic  specimens,  and  revises  the 
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definition,  hazardous  communication, 
and  packaging  requirements  for  other 
infectious  substances  and  genetically 
modified  microorganisms  to  make  them 
consistent  with  international 
transportation  requirements.  RSPA  held 
a  public  meeting  on  the  ANPRM  via 
the  Internet. 
Tlnwtabte: 


Action 


FR  CM* 


09^02/98  63FR46844 
12/01/98 

01/22/01   66  FR  7942 
04J23/0A 

08/14/02  67  FR  531 18 
08/27/02  67  FR  54967 
02/14/03 


Action 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 
Final  Rule  Conection 
Final  Action  Effective 
Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

AddMonal  Information:  Docket  No. 
HM-226.  DMS  Docket  No.  RSPA-  98- 
3971. 

Agency  Contact:  Susan  Gorsky,  Senior 
Regulations  Specialist,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

RIN:  2137-AD13 

2440.  HAZARDOUS  MATERIALS: 
REVISED  AND  CLARIFIED 
HAZARDOUS  MATERIALS  SAFETY 
RULEMAKING  AND  PROGRAM 
PROCEDURES 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  49  USC  5101  to  5127 
CFR  Citation:  49  CFR  106;  49  CFR  107 
Legal  Deadline:  None 

Abstract:  This  rulemaking  makes  minor 
substantive  changes  to  49  CFR  parts 
106  and  107  of  the  hazardous  materials 
procedural  regulations,  and  resiilts  in 
a  revision  of  those  parts  in  language 
that  is  easier  to  understand.  This  action 
was  taken  to  update  RSPA's  hazardous 
materials  procedural  regulations  and  to 
rewrite  the  current  requirements  to  be 
more  user-friendly. 


FR  CM* 


NPRM 


12/11/98  63  FR  68624 


FR  CNe 


02/09/99 

06/25Kt2  67  FR  42948 
07/25/02 


NPRM  Comment 

Period  End 
FinfURule 
Final  Rule  Effective 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Businesses. 

Governmental  Jurisdictions, 

Organizations 

Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
RSPA-98-3974.  (RSP-4) 

Agency  Contact:  Karin  V.  Christian. 
Attorney,  Room  8407.  Department  of 
Transportation.  Research  and  Special 
Programs  Administration.  400  Seventh 
Street  SW.,  Washington.  DC  20590 
Phone:  202  366-4400 
Email:  rules@rspa.dot.gov 

RIN:  2137-AD20 

2441.  PIPEUNE  SAFETY: 
ENFORCEMENT  PROCEDURES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrtty:  49  USC  60101  to 
60125 

CFR  Citation:  49  CFR  190.209;  49  CFR 

190.213 

Legal  Deadline:  None 
AlMtract:  This  action  sought  to  revise 
RSPA's  pipeline  safety  enforcement 
procedures  to  minimize  paperwork  in 
uncontested  cases  where  a  person  pays 
a  proposed  civil  penalty  or  agrees  to 
a  proposed  compliance  order.  The 
procedures  will  be  changed  to  show 
that  both  responses  are  considered 
offenses  in  determining  any  future  dvil 
penalty  assessments.  These  changes 
have  been  made  without  the  need  for 
a  rulemaking.  Therefore,  this  action  is 
terminated. 

Thnelable: 


Action 


FR  en* 


08/12/99  64  FR  43972 
10/12/99 

08/1 6/oe 


Completed  ActkMis 
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Agency  Contact  Linda  Daugherty, 
Enforcement  Officer,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590 
Phone:  202  366-4577 
Email:  daugherll9rspa.dot.gov 

RIN:  2137-AD22 

2442.  PIPEUNE  SAI^ETY:  PRESSURE 
TESTING  OLDER  PIPELINES  IN 
TERMINALS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  60101  to 
60125 

CFR  Citation:  49  CFR  195.302 

Legal  Deadline:  None 

AtMtract:  Certain  older  pipelines  in 
terminals  and  tank  farms  must  be 
pressure  tested  before  December  7, 
2003.  Based  on  a  petition,  RSPA  is 
reconsidering  this  testing  requirement 
in  light  of  the  risk  and  low  operating 
stress  of  these  pipelines.  RSPA  has 
stayed  enforcement  of  the  testing 
requirement  against  pipelines  designed 
not  to  operate  above  20  percent  of 
specified  minimum  yield  strength. 
Because  of  the  new  integrity 
management  rules  issued  in  other 
dockets,  there  is  no  longer  a  need  to 
separately  address  the  risks  and  testing 
requirements  for  terminals  and  tank 
farms.  Therefore,  this  action  is 
terminated. 

Timetable: 


NPRM 

NPRM  Comment 

Period  End 
Withdrawn 

Regulatory  Flexiliility  Analysis 
Required:  No 

SmaH  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
RSPA-98-4284.  The  changes  to  part  190 
modify  agency  rules  of  practice  and 
procedure. 


Action 


FR  Cit* 


Withdrawn 


08/16/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Informatkxi:  Docket  No. 
RSPA-98-4316.  Notice  requesting 
comment  2/10/98  (63  FR  6677)  in 
Docket  No.  PS-121.  Enforcement  Stay 
(63  FR  63210;  November  12,  1998). 

Agency  Contact  Mike  Israni.  General 
Engineer.  Department  of 
Transportation.  Research  and  Special 
Programs  Administration.  400  Seventh 
Street  SW.,  Washington.  DC  20590 
Phone:  202  366-4571 
Email:  mike.israni9rpsa.dot.gov 

RIN:  2137-AD26 


OOT-ASPA 


2443.  HARMOMZATION  WITH  UNITED 
NATIONS  RECOMMENDATIONS, 
INTERNATIONAL  MARinME 
DANGEROUS  GOODS  CODE.  AND 
INTERNATIONAL  CIVIL  AVIATION 
ORGANIZATION'S  TECHNICAL 
INSTRUCTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  49  USC  5101  to  5127 

CFR  Cttatlon:  49  CFR  171  to  180 

Legal  Deadline:  None 

Abstract:  In  a  final  rule  published  on 
June  21.  2001,  RSPA  amended  the 
Hazardous  Materials  Regulations  (HMR) 
to  m^»?"*"'"  aligmnent  with 
international  standards,  promulgated  by 
the  United  Nations,  the  hitemational 
Maritime  Organization,  the 
International  Civil  Aviation 
Organization,  and  the  International 
Atomic  Energy  Agency,  by 
incorporating  numerous  changes  to 
proper  shipping  names,  hazard  classes, 
packing  groups,  special  provisions, 
packaging  authorizations,  air-transport 
quantity  limitations  and  vessel  stowage 
requirements. 

In  a  final  rule  published  in  the  Federal 
Register  on  February  1,  2001,  RSPA 
adopted  some  of  the  standards 
proposed  in  the  NPRM. 


Action 


FR  CH* 


10/23/00  65FR63294 
12/23A)0 

02/01/01   66  FR  8644 
06/21/01   66  FR  33316 
04A)3/02  67  FR  15736 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule 
Correction 
Final  Action  Effective    04A)3/02 

Regulatory  Flextoiltty  Analysis 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  HM-215D. 
Docket  No.  RSPA-00-7702. 

Agency  Contact  Joan  Mclntyre, 
Transportation  Regulations  Specialist, 
Department  of  Transportation.  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules9rspa.dot.gov 

RIN:  2137-AD41 


Compiled  Actions 


2444.  PIPELINE  SAFETY:  PIPEUNE 
INTEGRITY  MANAGEMENT  IN  HIGH- 
CONSEQUENCE  AREAS 
(HAZARDOUS  LIQUID  OPERATORS 
WITH  LESS  THAN  500  MILES  OF 
PIPELINE) 

Priority:  Substantive,  Nonsignificant 

Legal  Aultiorlly:  49  USC  5121;  49  USC 
60102  to  60104;  49  USC  60117  to 
60118;  49  USC  60124;  49  CFR  1.53 

CFR  CNaMon:  49  CFR  195 

Legal  Paadllne:  None 

AlMtract  The  rule  will  apply  to 
hazardous  liquid  pipeline  operators 
who  own  or  operate  less  than  500  miles 
of  pipelines.  The  rule  will  require 
integrity  assessment  of  pipeline 
segments  that  could  affect  high- 
consequence  areas,  and  consideration 
of  additional  preventive  and  mitigative 
actions  to  protect  these  locations  from 
pipeline  spills.  OPS  is  proposing  that 
an  operator  develop  and  follow  an 
integrity  management  program  that 
continually  assesses  and  evaluates  the 
integrity  of  those  pipelines  that  could 
affect  a  high-consequence  area,  through 
internal  inspection  or  pressure  testing, 
and  data  integration  and  analysis. 

Timetable: 


Action 


FR  CIt* 


03/21/01  66  FR  15821 
05/21/01 

01/16/02  87  FR  2136 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlexMIHy  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
RSPA-00-7408. 

Agency  Contact  L.M.  Furrow. 
Manager.  Regulations,  Department  of 
Transportation,  Research  and  Special 
Programs  Administratioa,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-4559 
Fax:  202  366-4566 
Email:  buck.furrowdrspa.dot.gov 

RIN:  2137-AD49 

2445.  HAZARDOUS  MATERIALS: 
REQUIREMENTS  FOR  MAINTENANCE, 
REQUAUFICATION,  AND  REPAIR  OF 
DOT  SPEaFICATION  CYUNDERS 

Priortty:  Substantive^  Nonsignificant 

Legal  Authority:  49  USC  5101  to  5127 


CFR  CItalion:  49  CFR  107;  49  CFR  171 
to  173;  49  CFR  177  to  178;  49  CFR 
180 

Legal  Deadline:  None 

Abstract  The  mlemaking  makes 
changes  to  the  Hazardous  Materials 
Regulations  to  revise  the  requirements 
for  maintenance,  requalification  and 
repair  of  all  DOT  specification 
cylinders.  In  addition  it  revises  the 
requirements  for  approval  of  cylinder 
requalifiers,  independent  inspection 
agencies,  and  nondomestic  chemical 
analysis  and  tests,  and  revises  certain 
requirements  in  certain  cylinder 
insp^ptions.  Certain  cylinder 
manufactwng  proposals  will  be 
handled  in  a  separate  rulemaking 
action.  The  NPRM  was  under  RIN 
2127-AA92. 

Timetable: 


Action 


FR  CHt 


10/30/98  63  FR  38460 
09/30/99  64FR28965 

06/08/02  67  FR  51626 
09/30/02  67  FR  61287 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Final  Action  - 

Extension  of 

Compliance  Dates 

and  ConBCtions 
Final  Action  Effective     10/01/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMee  Affected:  Businesses 

Government  Levele  Affected:  None 

Additional  Information:  HM  Docket: 
HM-220D;  RSPA-01-10373. 

Agency  Contact  Charles  E.  Betts. 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules@r8pa.dot.gov 

RIN:  2137-AD58 

2446.  PIPELINE  SAFETY:  INTEGRITY 
MANAGEMENT  COMMUNICATION 

Priority:  Substantive,  Nonsignificant 

Ljegal  Authority:  49  USC  5103,  60102, 
60104,  60108,  60110,  601132,  60118;  49 
CFR  1.53 

CFR  Citation:  49  CFR  192;  49  CFR  195 

Legal  Deadline:  None 

Abstract  In  connection  with  the  series 
of  rules  on  Pipeline  Integrity 
Management  in  High-Consequence 
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Comptoted  ActioM 


Areas,  the  Office  of  Pipeline  Safety 
(OPS)  had  planned  to  propose  related 
rules  governing  operator 
communications  with  local  public 
officials  and  agencies.  The  issuance  of 
integrity  management  rules  for 
hazardous  liquid  pipelines  and  the 
ocoming  proposed  rule  for  gas 
tdnsmission  pipelines,  along  with 
voluntary  communications  efforts  by 
the  pipeline  industry  and  regulators, 
eliminates  the  need  for  action  in  this 
docket.  Therefore,  this  action  is 
terminated. 

TkiMtabto: 


Action 


FR  CM* 


Withdrawn 


Oe/16/02 


Regulatory  Flexil)llity  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Additional  Information:  Docket  No. 
RSPA-00-7795. 

Agency  Contact:  Mike  Israni,  General 
Engineer,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590 
Phone:  202  366-4571 
Email:  mike.isranidrpsa.dot.gov 

RIN:  2137-AD62 

2447.  PIPEUNE  SAFETY: 

CONTROLUNG  CORROSION  ON  GAS 

PfPEUNES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  5103,  60102, 

60104.  60108,  60109,  60113,  60118;  49 

CFR1.53 

CFR  Citation:  49  CFR  192 

l.egal  Deadline:  None 

AtMtract:  The  corrosion-control 
regulations  for  gas  pipelines  would  be 
revised  to  incorporate  the  latest  safety 
practices  for  corrosion  protection  of 
steel  pipe.  Any  changes  would  be 
comparable  to  the  requirements  for 
hazardous  liquid  and  carbon  dioxide 
pipelines  in  49  CFR  part  195.  At  this 
time,  the  gas  pipeline  corrosion 
regulations  are  consistent  with  the 
latest  standards.  Therefore,  no  action  is 
needed  and  this  matter  is  terminated. 


FR  CM* 


WWidrawn 


06/16/02 


Regulatory  FlexibHIty  Analysis 
Required;  No 


SmaH  Entities  Affected:  No 

Government  i.evels  Affectad:  None 

AddWonal  information:  Docket  No. 
RSPA-Ol-10337.  Information  in  Docket 
No.  RSPA-97-2762  (RIN  2137-AD24) 
will  be  considered  in  this  proceeding. 

Agency  Contact:  L.M.  Furrow, 
Manager,  Regulations,  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Sti«et  SW..  Washington,  DC  20590 
Phone:  202  366-4559 
Fax:  202  366-4566 
Email:  buck.furrow@rspa.dot.gov 

RIN:  2137-AD63 


2448.  PIPEUNE  SAFETY:  HIGH 
COflSEQUENCE  AREAS  FOR  GAS 
TRANSMISSION  OPERATORS 

Priority:  Substantive,  Nonsignificant 

l.egal  Auttwrlty:  49  USC  5103,  60102, 
60104.  60108.  60109.  60118  and  49 
CFR  1.53 

CFR  Citation:  49  CFR  192 

l.egal  DeadHne:  None 

Abstract:  The  Office  of  Pipeline  Safety 
(OPS)  considers  "high-consequence" 
areas  (HCA)  to  be  areas  where  the 
potential  consequences  of  a  gas 
pipeline  accident  may  be  significant, 
including  the  risk  of  significant  harm 
to  people  and  property.  For  gas 
transmission  pipelines,  this  rulemaking 
proposes  to  define  HCAs  to  include  all 
Class  3  and  4  areas  (as  specified  in  part 
192):  any  areas  within  660  feet  of  the 
pipeline  (or  within  1,000  feet  where  the 
pipeline  is  greater  than  30  inches  in 
diameter  and  operates  at  maximum 
allowable  operating  pressure  (MAOP)  of 
100  pounds  per  square  inch  (psig)  or 
greater)  where  there  are  hospitals, 
schools,  day-care  centers,  retirement 
homes,  prisons,  or  other  hard-to- 
evacuate  places  occupied  by  20  or  more 
persons  where  at  least  20  people 
congregate  at  least  50  days  in  any  12- 
month  period  (such  as  beaches, 
recreational  facilities,  camping  groimds 
and  museums,  etc.). 

TImetabIa: 


Govemmsnt  Levels  Affected:  State 

Additional  Information:  Docket  No. 
RSPA-00-7666.  This  proceeding  relates 
to  RIN  2137-AD54. 

Agaitcy  Contact  Mike  Israni,  General 
Engineer,  Department  of 
Transportation.  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
Phone:  202  366-4571 
Email:  mike.israni@rpsa.dot.gov 

RIN:  2137-AD64 

2448.  HAZARDOUS  MATERIALS: 
HAZARDOUS  SUBSTANCES— 
ADOmONS.  REVISIONS  AND 
DELETIONS 

Priority:  Routine  and  Frequent 

Legal  Authority:  49  USC  5101  to  5127 

CFR  Citation:  49  CFR  172 

Legal  Deadline:  None 

Abstract:  RSPA  is  making  minor 
revisions,  additions,  and  deletions  to 
the  Hazardous  Substances  Reportable 
Quantities  (RQ)  Table  to  reflect  changes 
in  the  42  CFR  section  302.4  table  which 
designates  hazardous  substances  and 
their  reportable  quantities  imder  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  This  action  is  necessary 
to  comply  with  the  Superfund 
Amenchnents  and  Reauthorization  Act 
(LSARA)  of  1986  which  amended 
CERCLA  (1980)  to  mandate  RSPA  to 
regulate,  under  the  HMR.  all  hazardous 
substances  designated  by  the 
Environmental  Protection  Agency 
(EPA). 

Timetable: 


Action 


Dale  FR  CMe 


UPPM 

Final  Rule 

Final  Rule  Effective 


OlAMrtC  67  FR  1108 
08/06/02  67  FR  50824 
09/05/02 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entitles  Affected:  No 


Action 


FR  CM* 


Final  Action  03/05/02  67  FR  9926 

Correction  03/25/02  67  FR  13680 

Final  /Action  Effective     1 0/01/02 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  HM  Docket: 
HM-145M;  RSPA-02-11675. 

Agency  Contact  Michael  Johnsen. 
Transportation  Regulations  Specialist. 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 
Phone:  202  366-8553 
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DOT— RSPA 


Completed  Actions 


Email:  rulesOrspa.dot.gov 
RIN:  2137-AD65 


2450.  e  HAZARDOUS  MATERIALS: 
MINOR  EDITORIAL  CORRECTIONS 
AND  CLARIFICATIONS 

Priority:  Substantive,  Nonsignificant 

AutliorHy:  49  USC  5101  to  5127 


CFR  Citation:  49  CFR  105:  49  CFR  107; 
49  CFR  171  to  180 

Legal  Deadline:  None 

AtMtract:  This  final  rule  corrects 
editorial  errors,  makes  minor  regulatory 
changes,  and,  in  response  to  requests 
for  clarification,  improves  the  clarity  of 
certain  provisions  in  the  Hazardous 
Materials  Regulations. 

TImetabIa: 


Action 


FR  Cite 


Final  Rule  09/27/02  67  FR  61006 

Final  Rule  Effective       09/27/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Government  Levels  Affected:  None 


Additional  Information:  HM  Docket: 
HM-189T 

Agency  Contact:  Eileen  Edmonson, 
Transportation  Regulation    Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

RIN:  2137-AD72 

2451.  e  HAZARDOUS  MATERIALS: 
MISCELLANEOUS  REVISIONS  TO  THE 
REGISTRATION  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  49  USC  5191  to  5127 

CFR  Citation:  49  CFR  107 

Legal  Deedllne:  None 

Abstract:  RSPA  is  amending  its 
regulations  by  making  miscellaneous 
revisions  to  the  registration 
requirements  in  the  hazardous 
materials  regulations.  The  revisions 
address  use  of  the  Small  Business 
Administration's  North  American 
Industry  Classification  System  to 
determine  if  an  entity  is  a  small 
business,  provide  that  not-for-profit 


organizations  will  pay  the  fee  assessed 
on  small  businesses,  and  clarify  other 
registration  procedures.  These  revisions 
were  proposed  under  RSPA-00-8439 
(HM-208D):  RIN  2137-AD53. 


FR  cue 


Final  Action  09/16/02  67  FR  58343 

Rnal  Action  Effective    01/16/03 

Regulatory  FlexHHIity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Addltlonal  Information:  HM  Docket: 
HM208E  the  NPRM  for  this  rulemaking 
was  issued  imder  RIN:  2i37-AD53 
RSPA-008439  (HM-208D) 

Agency  Contact  Deborah  Boothe, 
Transportation  Regulations  Specialist, 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590 

Phone:  202  366-8553 
Email:  rules@rspa.dot.gov 

RIN:  2137-AD74 


Department  of  Transportation  (DOT) 
Maritime  Administration  (MARAD) 


Proposed  Rule  Stage 


2452.  -KSARGO  PREFERENCE 
REGULATIONS— CARRIAGE  OF 
OCEANGOING  CARGO  GENERATED 
BY  GOVERNMENT  PROGRAMS 

Priority:  Other  Significant 

Legal  Auttwrlty:  46  app  USC  llOl; 

1114(b).  1122(d),  1241 

CFR  Citation:  46  CFR  381;  49  CFR  1.66 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to 
clarify  the  Maritime  Administration's 
cargo  preference  regulations  governing 
the  carriage  of  oceangoing  cargo 
generated  by  Government  programs. 
The  rulemaking  will  concern,  among 
other  issues:  (1)  incorporating  into  part 


381  MARAD's  existing  rules  on  priority 
of  service  of  various  U.S. -flag  services; 
(2)  clarifying  how  shipper  agencies 
should  comply  with  the  existing 
provisions  of  the  rer  ilations  regarding 
geographic  areas  ar  d  booking  cargo  on 
U.S.-flag  vessels  V  tore  foreign-flag 
vessels;  (3)  redefining  certain  terms  for 
clarity  to  bring  them  in  line  with 
commercial  practices;  and  (4)  other 
related  issues.  This  rule  is  significant 
because  of  public  interest. 


Action 


FR  CH* 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  W. 
Harrelson,  Director,  Office  of  Cargo 
Preference,  Room  8118.  Department  of 
Transportation,  Maritime 
Administration,  400  Seventh  Street 
SW.,  Washington,  DC  20590 
Phone:  202  366-5515 

RIN:  2133-AB37 


ANPRM 
ANPRM  Ckxnment 

PefiodEnd 
NPFM 


01/28/99  64  FR  4382 
03/29/99 

11AXV02 
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Department  off  Transportation  (DOT) 
Maritime  Adminietratlon  (MARAD) 


2453.  REQUIREMENTS  TO 
DOCUMENT  U.S.-FLAG  FISHING 
INDUSTRY  VESSELS  OF  100  FEET  OR 
GREATER  IN  REGISTERED  LENGTH 
AND  TO  HOLD  PREFERRED 
MORTGAGE  ON  SUCH  VESSELS 

Piiortty:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-20 

CFR  Citation:  46  CFR  356 

Legal  Deadline:  None 

Abstract:  The  Maritime  Administration 
is  amending  its  regulations  at  46  CFR 
part  356  which  implement  the  U.S. 
citizenship  requirements  set  forth  in 
the  American  Fisheries  Act  of  1998 
(AFA)  for  vessels  of  100  feet  or  greater 
in  registered  length  for  which  a  fishery 
endorsement  to  the  vessel's 
dociunentation  is  sought. 


On  ]vdy  24,  3001,  Congress  passed  a 
package  of  amendments  to  the  AFA  as 
part  of  the  Supplemental 
Appropriations  Act,  2001,  section  2202, 
PL  107-20.  This  final  rule  will 
implement  those  new  statutory 
requirements  for  owners  and 
mortgagees  of  Fishing  Vessels,  Fish 
Processing  Vessels  and  Fish  Tender 
Vessels  of  100  feet  or  greater 
(collectively  referred  to  as  "Fishing 
Industry  Vessels"),  amend  the 
requirements  to  hold  a  preferred 
mortgage  on  such  Fishing  Industry 
Vessels,  and  make  other  minor 
amendments  to  the  regulations  to 
address  issues  that  arose  during  the 
early  stages  of  MARAD's 
implementation  of  the  new  AFA 
regulations. 


Department  of  Transportation  (DOT) 
Maritime  Administration  (MARAD) 


2454.  AMENDMENT  OF  MARAD'S 

REGULATIONS  ESTABLISHING  AND 

ADMINISTERING  DEPOSIT  FUNDS 

AUTHORIZED  BY  SECTION  1109  OF 

MERCHANT  MARINE  ACT,  1936,  AS 

AMENDED 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-107 

CFR  Citation:  46  CFR  298 

Legal  Deadline:  None 

Abstract  Recent  legislation  added 
section  1109  of  the  Merchant  Marine 
Act.  1936,  as  amended.  Section  1109 
now  authorizes  the  Secretary  of 
Transportation  to  deposit  with  the 
United  States  Treasury  and  invest  in 
obligations  of  the  United  States,  funds 


belonging  to  Title  XI  obligors  as 
collateral  for  the  United  States.  As  a 
consequence,  MARAD  will  no  longer 
deposit  Tide  XI  funds  (held  as 
collateral)  in  private  banks.  This  final 
nde  makes  changes  to  existing 
procedures  for  establishing 
Construction  Fimds  and  Reserve  Funds. 
The  intended  effect  of  the  amendments 
is  to  simplify,  reduce  costs  of,  and 
expedite  Tide  XI  closings. 

Tbnelabla: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective       1 0/30/02 


06/12/02  67  FR  40260 
08/12/02 

0g/3(V02  67  FR  61280 


Department  off  Transportation  (DOT) 
Bureau  of  Transportation  Statistics  (BTS) 


2455.  MODERNIZING  THE 
PASSENGER  ORIGIN-DESTINATION 
SURVEY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  41708;  49 
use  41709 

CFR  Cllallon:  14  CFR  241 

K  None 


nnai  Rule  Stage 


Action 

Dele         FRCMe 

NPRM 

04/16/02  67  FR  18647 

NPRM  Comment 

06/17/02 

Period  End 

Final  Rule 

11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affadsd:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  John  T.  Marquez  Jr.. 

Attorney  Advisor,  Division  of  Maritime 

Assistance  Programs,  Department  of 

Transportation,  Maritime 

Administration,  Room  7228.  400 

Seventh  Street  SW..  Washington,  DC 

20590 

Phone:  202  366-5320 

Email:  john.marquez@marad.dot.gov 

RIN:  2133-AB46 


Completed  Actions 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Richard  M-  Lorr, 
Assistant  Chief  Counsel  for  Ship 
Financing,  Department  of 
Transportation,  Maritime 
Administration,  400  Seventh  St.,  SW, 
Washington,  DC  20590 
Phone:  202  366-5882 
Fax:  202  366-7485 
Email:  richard.lorr#marad.dot.gov 

RIN:  2133-AB47 


Prerule  Stage 


Abstract:  Historically,  the  source 
document  for  the  Passenger  Origin- 
Destination  Survey  was  the  auditor's 
coupon  of  the  ticket.  Until  recenUy, 
these  coupons  provided  all  the 
information  that  was  needed  for  the 
Survey.  In  the  last  few  years,  the 
carries  have  begun  using  trip  passes 
in  conjunction  with  the  tickets,  thereby 
eliminating  some  of  the  data  that  is 
required  to  be  reported  in  the  Survey. 


Other  innovations  used  by  the  industry, 
such  as  change-of-gauge  flights  and 
code-sharing,  have  impacted  the  Survey 
and  obscured  some  of  the  data  that  is 
required  to  be  reported,  such  as  change 
of  planes  and  junction  points.  This 
rulemaking  will  explore  whether  there 
are  alternative  sovirces  for  the  data  and 
modernize  the  collection  system  to 
Iseep  pace  with  the  industry. 
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DOT— BTS 


Prerule  Stage 


Action 


FR  CM* 


ANPRM  O4AXV03 

NPRM  10^00/03 

Regulalory  Flexibility  Analysis 
Requkad:  No 

Small  EntMas  Aflactad:  No 

Government  Levale  Affectad:  None 


AddWonal  Information:  This  action  is 
related  to  and  may  be  affected  by  RIN 
2105-AC71.  This  action  was  formerly 
under  RIN  2137-AB92  but  is  now  being 
administered  by  the  Bureau  of 
Transportation  Statistics  (BTS)  under 
RDM  2139-AAOl  since  the  OfBce  of 
Aviation  Information  has  been 
transferred  to  BTS  from  RSPA. 


Agency  Contact:  M.  Clay  Moritz,  Jr.. 
Acting  Chief,  Regulations  Division, 
Office  of  Airline  Information,  K-14, 
Department  of  Transportation,  Bureau 
of  Transportation  Statistics,  400 
Seventh  Street  SW.,  Washington.  DC 
20590 
Phone:  202  366-4385 

RIN:  2139-AAOl 


Department  of  Transportation  (DOT) 
Bureau  of  Transportation  Statistics  (BTS) 


Hnal  RuleiStage 


2456.  -i-AMENDMENT  TO  PART  234  TO 
COLLECT  CAUSAL  INFORMATION 
FOR  AIRUNE  DELAYS  AND 
CANCELLATIONS 

Priority:  Other  Significant 

Legal  Authority:  PL  106-181.  sec  227 

CFR  Citation:  14  CFR  234 

Legal  Deadline:  None 

Abstract:  DOT  proposes  to  collect 
information  on  the  causes  of  airline 
delays  and  cancellations.  The 
information  will  be  used  by  the  Office 
of  the  Secretary,  the  Federal  Aviation 


Administration,  air  carriers  and  airport 
operators  to  identify  specific  problem 
areas  within  the  national  aviation 
system.  With  this  knowledge,  the 
appropriate  party  or  parties  can  take 
action  to  reduce  or  rectify  the  problem. 


Action 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/27/01  66  FR  66833 
02/25/02 

^2/oom^ 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  M.  Clay  Moritz  Jr., 
Acting  Chief,  Regulations  Division, 
Office  of  Airline  Information, 
Department  of  Transportation,  Bureau 
of  Transportation  Statistics,  K-14,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-4385 

RIN:  2139-AA09 


Department  of  Transportation  (DOT) 
Bureau  of  Transportation  Statistics  (BTS) 


Completed  Actions 


2457.  AMENDMENT  TO  DERNmONS 
OF  REVENUE  AND  NONREVENUE 
PASSENGERS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfwrlty:  49  USC  329 

CFR  Citation:  14  CFR  217;  14  CFR  241; 
14  CFR  298 

Legal  Deadline:  None 

Abstract:  This  action  revises  the 
definitions  of  revenue  passenger  and 
nonrevenue  passenger.  It  specifies  that 
a  passenger  traveling  on  a  ticket  or 
voucher  received  as  compensation  for 
denied  boarding  or  as  setUement  of  a 
consumer  complaint  is  considered  a 
revenue  passengm.  The  revised 
definitions  harmonize  Departmental 
regiUations  with  those  adopted  by  the 
International  Civil  Aviation 
Organization  (ICAO).  This  change 
prevents  air  carriers  from  being 
required  to  keep  two  sets  of  traffic 
enplanement  statistics. 


Action 


FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 
Final  Action  Effective 


08/22/00  65  FR  50946 
10/23/00 

09/18/02  67  FR  58691 
10/18/02 


Regulatory  Flexibility  Analysis 
Requbsd:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  M.  Clay  Moritz  Jr., 
Acting  Chief,  Regulations  Division, 
Office  of  Airline  Information, 
Department  of  Transportation,  Bureau 
of  Transportation  Statistics,  K-14,  400 
Seventh  Street  SW.,  Washington,  DC 
20590 
Phone:  202  366-4385 

RIN:  2139-AA07 


2458.  AIR  CARRIER  TRAFFIC  AND 
CAPACITY  DATA  BY  NONSTOP 
SEGMENT  AND  ON-FUGHT  MARKET 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrtty:  49  USC  41708 

CFR  Citation:  14  CFR  217;  14  CFR  241; 
14  CFR  291;  14  CFR  298 

Legal  Deadline:  None 

Abatract:  The  Department  of 
Transportation  has  modified  certain 
parts  of  the  Traffic  Reporting  System 
to  require  operating  carriers  to  report 
joint-service  operations.  This  final  rule 
requires  a  report  change  for  small 
certificated,  commuter,  and  all-cargo  air 
carriers  on  their  air  traffic  activity.  This 
requires  U.S.  carriers  to  report  the 
detailed  market  and  segment 
information  for  all  their  military, 
domestic  all-cargo,  and  domestic 
charter  flights. 

Timetable: 


FR  CMe 


NPRM 


0e/28A)1  66  FR  45201 
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DOT— BTS 


Completed  Actions 


Actton 


FR  CM* 


11/26/01 


Small  EfltttlM  Affaclad:  Businesses 
Gowrnwiant  Levala  Affected:  None 
Agency  Contact:  M.  Clay  Moritz  Jr., 


NPnM  Comment 

Period  End  --• . . 

Final  Action  07/30/02  67  FR  49217      Acting  Chief,  Regxilations  Division, 

Office  of  Airline  Information, 
Ragulatofy  FlaxMllty  Analyala  Department  of  Transportation,  Bureau 

Raquirad:  No  of  Transportation  Statistics,  K-14,  400 


Seventh  Street  SW.,  Washington,  DC 

20590 

Phone:  202  366-4385 


I:  2139-AA08 
(FR  Doc.  02-27761  Filed  12-06-02;  8:45  am] 
BHJJNQ  oooE  4me-6a-8 


o    !==< 


Monday, 
December  9,  2002 


Part  XV 


Department  of  the 
Treasury 

Semiannual  Regukitoiy  Agenda 
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DEPARTMENT  OF  THE  TREASURY  (TREAS) 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Subtitle  A,  Chs.  I  and  II 

Semiannual  Agenda  and  Fiscal  Year 
2003  Regulatory  Plan 

AGENCY:  Department  of  the  Treasury. 

action:  Semiannual  regulatory  agenda 
and  fiscal  year  2003  regidatory  plan. 

summary:  This  notice  is  given  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354, 
September  19.  1980)  and  Executive 
Order  (E.O.)  12866  ("Regulatory 
Planning  and  Review,"  September  30, 


1993),  which  require  the  publication  by 
the  I)epartment  of  a  semiarmual  agenda 
of  regulations.  E.O.  12866  also  requires 
the  publication  by  the  Department  of  a 
regulatory  plan  for  fiscal  year  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  a  s[>ecific 
entry  in  the  agenda  or  plan,  contact  the 
"Agency  Contact"  identified  in  the 
agenda  item  relating  to  that  regulation. 

SUPPLEMENTARY  INFORMATION:  The 
semiannual  agenda  and  The  Regulatory 
Plan  of  the  Department  of  the  Treasury 
conform  to  the  Unified  Agenda  format 
developed  by  the  Regulatory 
hiformation  Service  Center  (RISC). 


For  this  edition  of  Treasury's 
regulatory  agenda,  the  most  important 
significant  regidatory  actions  are 
included  in  The  Regulatory  Plan,  which 
appears  in  part  n  of  this  issue  of  the 
Federal  Register.  The  Regulatory  Plan 
entries  are  listed  in  the  table  of  contents 
below  and  are  denoted  by  a  bracketed 
bold  reference,  which  directs  the  reader 
to  the  appropriate  sequence  number  in 
part  II. 

Dated:  October  3,  2002. 

Richard  S.  Carro, 

Senior  Advisor  to  the  General  Counsel 
(Regulatory  Affairs). 


Sequence 
Number 


2459 


Sequence 
Number 


2460 
2461 
2462 
2463 
2464 
2465 


SequerK» 
Number 


2466 

2467 
2468 
2469 
2470 
2471 


Sequence 
Number 


2472 


Departmental  Offices— Proposed  Rule  Stage 


TMe 


17  CFR  403  4  Amendments  to  the  Government  Securities  Act  Regulations:  Customer  Protection-Reserves  and 
Custody  of  Securities 


Regulation 

Identification 

Number 


1505-AA94 


Departmental  Offices — Final  Rule  Stage 


TiMe 


17  CFR  420  Amendments  to  ttie  Large  Position  Rules  

48  CFR  ch  10  Department  of  ttie  Treasury  Acquisition  Regulation 

31  CFR  5  Treasury  Debt  Collection 

12  CFR  1806  Bank  Enterprise  Award  (BEA)  Program 

12  CFR  1805  Community  Development  Financial  Institutions  (CDFI)  Program  

12  CFR  1805  Community  Development  Fmanctal  Insiitulions  (CDFI)  Program  NPRM 


Regulation 

Identification 

Number 


1505-AA88 
1505-AA89 
1505-AA90 
1505-AA91 
1505-AA92 
1505-AA93 


Departmental  Offices— Long-Temi  Actions 


THa 


31  CFR  ch  II  Possible  Regulation  of  Access  to  Accounts  at  Financial  Institutions  Through  Payment  Service  Pro- 
viders    • V 

Financial  Activities  of  Firtandal  Subsiduries ~ 

Financial  Subsidiaries  

12  CFR  1501.2  Secretary's  Determination  of  Real  Estate  Brokerage  

12  CFR  1501.2  Secretary's  Determinatkxi  of  Other  Activities  Financial  in  Nature - 

31  CFR  19  Common  Ru»e  Suspension  arxJ  Debarment  


Regulation 

Identirication 

Number 


1505-AA74 
1505-AA80 
1505-AA81 
1505-AA84 
1505-AA85 
150&-AA86 


Departmental  Offices— Completed  Actions 


TMe 


31  CFR  104  Counter  Money  Laundering  Requirements— Correspondent  Accounts:  Foreign  Shel  Banks 


Regulatkxi 

Idetmicatkx) 

Number 


1505-AA87 
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Rnancial  Crimes  Enforcement  Networtc— Proposed  Rule  Stage 


2473 
2474 
2475 
2476 


31  CFR  103  Amendment  to  the  Bank  Secrecy  Act  Regulatkxis— Delegatkxi  of  Authority  to  Assess  Civil  Money 
Pertaltieson  Depository  Institutkxis  

31  CFR  103.65  Amendments  to  the  Bank  Secrecy  Ad  Regulations— Requirement  that  Financial  Insiitulions  Estab- 
lish Anti-Money  Laundering  Programs  

31  CFR  103.20  Financial  Crimes  Enforcement  Netvvofk;  Amendment  to  the  Bank  Sectecy  Act  Reguiatene— Re- 
quirement that  Currency  Exchangers  Report  Suspkaous  TransactkMis  

31  CFR  103.16  Financial  Crimes  Enforcement  Networit;  Amendment  to  the  Bank  Secrecy  Act  Regi4alk)ns  Re- 
quirement that  Insurance  Companies  Report  Suspksous  Transactkxis 


1506-AAOe 
1506-AA28 
1S06-AA34 
1506-AA36 


SequerKe 
Number 


2477 

2478 

2479 

2480 
2481 
2482 
2483 


Sequence 
Number 


2484 


2485 
2486 
2487 

2488 
2489 


SequerKe 
Number 


2490 
2491 
2492 
2493 


Finandai  Crimes  Enforcerrwnt  Network— Final  Rule  Stage 


TMe 


31  CFR  103  Amendment  to  the  Bank  Secrecy  Act  Regutattons  Regarding  Reporting  of  Cross-Border  Transpor- 
tatmn  of  Certain  Monetary  Instruments 

31  CFR  103  Amendment  to  the  Bank  Secrecy  Act  Regulaltons  EJcompttono  from  the  Requirement  to  Report 
Transactkxis  in  Currenof 

31  CFR  103.30  Amendment  to  the  Bank  Secrecy  Act  Regulatk)ns— Requirement  that  Nonfinancial  Trades  or  Busi- 
nesses Report  Certain  CurrerKy  Transactions  

31  CFR  103.175-103.178  Due  Diligence  Requirements  for  Correspondent  Aooounls  and  Private  Banking  Accounts 

31  CFR  103.121  Customer  Identificatton  Programs  for  Banks,  Savings  Associations,  and  Credit  Unions 

31  CFR  103.122  Customer  Identification  Program  for  Broker-Dealers 

31  CFR  103.131  CusKxner  klentifnation  Program  for  Mutual  Funds 


Regulation 

Mentification 

Numt)er 


1506-AA15 

1S06-AA23 

1506-AA25 
1506-AA29 
1S06-AA31 
1506-AA32 
1506-AA33 


RnarKial  Crimes  Enforcement  Network— Long-Term  Actions 


Titte 


31  CFR  103  Amendments  to  ttie  Bank  Secrecy  Act  Regulations— Special  Reporting  and  Recordkeeping  Require- 
ments—Money Seonces  Businesses  (MSBs) 


Regulation 

kter^ification 

Number 


1506-AA19 


Financial  Crimes  Enforcement  Networi<— Completed  Actk>ns 


31  CFR  103  Amendments  to  the  Bank  Secrecy  Act  Regulations— Suspk:fous  Activity  Reporting— Broker/Dealers  ... 

31  CFR  103  Amendnwnts  to  the  Bank  Secrecy  Act  Regulations— Suspfctous  Activity  Reporting— Casinos 

31  CFR  103.90  Rnancial  Crimes  Enforcement  Networtc;  Special  Infonnation  Sharing  Procedures  to  Deter  Money 

Laundering  and  Terrorist  Activity ^ ~ 

N06ce  of  Withdrawal  of  Exemption -.. -.. ~ - - 

31  CFR  104  Counter  Money  Laundering  Requirements— Correspondent  Accounts;  Foreign  Shell  Banks 


Regulation 

Meriification 

Number 


1506-AA21 
1506-AA22 

1506-AA27 
1506-AA30 
1506-AA35 


Financial  Management  Servk»— Proposed  Rule  Stage 


Titie 


31  CFR  240  Indorsenrwnt  and  Payment  of  Checks  Drawn  on  the  United  Slates  Treasury 

31  CFR  245  Claims  on  Account  of  Treasury  Checks 

31  CFR  203  Payment  of  Federal  Taxes  and  the  Treasuiy  Tax  and  Loan  Program  

31  CFR  206  Management  of  Federal  Agency  Receipts  and  Disbursements;  Operation  of  the  Cash  Management 
Improvement  FurxJ 


Regulation 

ktentifkatiori 

Number 


1510-AA45 
1510-AA51 
1510-AA79 

1510-AA86 
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Number 


2495 
2496 
2497 

2496 
2499 
2S00 


2501 

2502 
2503 


Sequence 
Nuniber 


2505 
2506 

2507 
2508 
2509 
2510 
2511 
2512 
2513 
2514 
2515 
2516 
2517 
2518 
2519 
2520 
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Financial  Management  Service— Proposed  Rule  Stage  (Continued) 


Regulation 

Identification 

Numtwr 


1510-AA90 


Financial  Management  Service— Rnal  Rule  Stage 


31  CFR  281  Foreign  Exchange  Operations  - 

31  CFR  256  Payments  Under  Judgment  and  Private  Relief  Acts  

31  CFR  285.5  Offset  of  Federal  Payments  (Other  Than  Tax  Refund  and  Federal  BenefH  Payments)  To  Collect 

Past-Due.  Legally  Enforceable  Nontax  Debt • 

31  CFR  286.7  Salary  Offset 

31  CFR  285.8  Offset  of  Tax  Refund  Payment  To  Collect  State  Income  Tax  Obligations 

31  CFR  210  2003  ACH  Rules  • 


Regulation 

Idermication 

Number 


1510-AA48 
1510-AA52 

1510-AA65 
1510-AA70 
1510-AA78 
1510-AA89 


Financial  Management  Service — Long-Term  Actions 


31  CFR  285.6  Offset  of  Federal  Payments  (Other  Than  Tax  Refund  and  Federal  Benefit  Payments)  To  Collect 

Past-Due  Debts  Owed  to  Stales  (Other  Than  Child  Support)  

31  CFR  285.14  PuWic  Dissemination  of  Identity  of  Delinquent  Debtors 

31  CFR  223  Surety  Bond  Reimbursement  Fund 


Regulation 

Identification 

Number 


1510-AA66 
1510-AA72 
1510-AA85 


Financial  Management  Service — Completed  Actions 


Bureau  of  Alcohol,  Tobacco  and  Firesums — Proposed  Rule  Stage 


TMe 


27  CFR  252  Exportation  of  Liquors  

27  CFR  7  Revision  of  Brewery  Regulations  and  Issuance  o»  Regulations  for  Taverns  on  Brewery  Premises 

(Brewpubs)  (Rag  Plan  Sm)  Mo.  112)  

27  CFR  4  Prohibition  of  Alcohol  Beverage  Containers  and  Standard  of  Rl  for  Distiled  Spirits  and  Wine  

27  CFR  4  Anwxled  Standard  of  Identity  for  Sherry  - 

27  CFR  7  Flavored  Matt  Beverages  

27  CFR  16  Alcohol  Beverage  Health  Warning  Statement  

27  CFR  24  Production  of  Dried  Fmit  and  Honey  Wines 

27  CFR  9  Petition  to  Establish  the  Santa  Barbara  Highlands  Viticullural  Area — 

27  CFR  9  Proposed  San  Bemabe  Vlticultural  Area  - 

27  CFR^  Petition  to  Establish  the  Trinity  Lalce  Viticultural  Area 

27  CFR  4  Correction  of  Technical  Error  in  27  CFR  Part  4  

27  CFR  9  Petition  to  Establish  Red  Hills  American  ViticuKural  Area ~ - 

27  CFR  9  Petition  to  Establish  "Seneca  Lalce"  as  an  American  ViticuNural  Area 

27  CFR  9  Petition  to  Establish  "Bennett  Valley"  as  an  American  Viticultural  Area 

27  CFR  9  PeWon  for  the  Establishment  ol  "Red  Hill'  as  an  American  Viticultural  Area 

27  CFR  9  Petition  to  Change  the  Temecula  Viticultural  Area's  Name  to  Temecula  Valley 


Regulation 

Identification 

Numt)er 


1512-AAge 

1512-AB37 
1512-AB89 
1512-AB96 
1512-AC11 
1512-AC12 
1512-AC48 
1512-AC53 
1512-AC60 
1512-AC62 
1512-AC63 
1512-AC66 
1512-AC70 
1512-AC72 
1512-AC76 
1512-AC77 
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Sequence 
Number 


2521 
2522 

2523 
2524 
2525 
2526 
2527 
2528 
2529 
2530 
2531 
2532 
2533 
2534 
2535 

2536 
2537 
2538 

2539 
2540 
2541 
2542 
2543 
2544 

2545 

2546 


Bureau  of  Alcohol.  Tobacco  and  Fireamns— Proposed  Rule  Stage  (Continued) 


TMte 


References 


27  CFR  9  Petition  to  Establish  "Eote  Hills"  as  a  New  American  Viticultural  Area  

27  CFR  4  Proposed  Addition  of  "Moscato  Greco"  as  a  Grape  Variety  Name  for  American  Wines  

27  CFR  9  Petition  to  Establish  "Columbia  Gorge"  as  a  New  American  Viticultural  Area  

27  CFR  9  Petition  to  Establish  "Alexandria  Lakes "  as  a  New  American  Viticultural  Area 

27  CFR  9  Petition  to  Establish  "Red  Hills  of  Dundee"  as  a  f^ew  American  Viticultural  Area 

27  CFR  9  Petition  to  Establish  'Santa  Maria  Bench"  as  a  f^lew  American  Viticultural  Area 

27  CFR  9  Petition  to  Establish  "Grand  Lake  O'  the  Cherokees "  as  a  New  American  Viticultural  Area 

27  CFR  9  Petition  to  Establish  "Snake  River  Valley"  aS  a  New  Vrtrcultural  Area 

27  CFR  9  Petition  to  Expand  the  Livermore  Valley  Viticultural  Area 

27  CFR  9  San  Francisco  Bay  and  Central  Coast  Viticultural  Areas— Boundary  Realignment/Expansion 

27  CFR  9  Petition  to  Establish  "Upper  Amjyo  Grande"  as  a  New  American  Viticultural  Area 

27  CFR  9  Petition  to  Establish  "Chehalem  Mountains"  as  a  New  American  Viticultural  Area  

27  CFR  9  Petition  to  Establish  "Ribbon  RkJge "  as  a  New  American  VitKultural  Area 

27  CFR  9  Petition  to  Establish  "YamhiliOartton  Distoicr'  as  a  New  American  Viticuttural  Area 

27  CFR  55  Commerce  In  Exptosives  (Including  Exptosives  in  the  Fireworks  Industry)  (RutamaMng  RMuMng 
From  a  Section  610  Review)  (Reg  Plan  Saq  No.  113)  

27  CFR  Part  55  Identification  Maridngs  Placed  on  Expk>sive  Materials 

27  CFR  55  Commerce  in  Explosives— Exptosive  Pest  Control  Devfces  

27  CFR  178  Implementation  of  PuWk:  Uw  105-277,  Making  Omnibus  Consolklated  and  Emerg.  Supplemental  Ap- 
propriations for  FY  1999,  Relating  to.  the  Pemianent  Proviskins  of  the  Brady  Handgun  Vtolence  Prevention  Act  .... 

27  CFR  178  Implementation  of  PuWk  Law  105-277  Relating  to  Secure  Gun  Storage 

Electronk:  Signatures;  Electronk:  Submission  of  ATF  Forms  (2000R-458P)  

27  CFR  270  Determinatkxi  of  Tax  and  Recordkeeping  on  Large  Cigars 

27  CFR  44  Regulatory  Changes  From  Customs  Senwce  Final  Rule  (2001R-140T) 

27  CFR  40  Shipments  of  Tobacco  Products  or  Cigarette  Papers  or  Tubes  Without  Payment  of  Tax 

27  CFR  45  Removal  of  Tobacco  Products  and  Cigarette  Papers  and  Tubes  Without  Payment  of  Tax  for  Use  of  the 
United  States  

27  CFR  40  l^terks.  Labels.  Notices  and  Bonds  for,  and  Removal  of.  Tobacco  Products,  and  Cigarette  Papers  and 

Tubes  

27  CFR  40  In-Transrt  Stops  of  Tobacco  Products,  and  Cigarette  Papers  and  Tubes,  and  Related  Records.  Without 

Payment  of  Tax  

in  boklface  appear  in  the  Regulatory  Plan  in  part  11  of  this  issue  of  the  Federal  Register. 

Bureau  of  Alcohol,  Tobacco  and  Fireanns— Final  Rule  Stage 


Regulation 

kjerrtification 

Number 


1512-AC78 
1512-AC79 
1512-AC81 
1512-AC85 
1512-AC91 
1512-AC93 
1512-AC97 
1512-AC98 
1512-AC99 
1512-ADOO 
1512-AD01 
1512-AD02 
1512-AD03 
1512-AD04 

1512-AB48 
1512-AC25 
1512-AC80 

1512-AB83 
1512-AC67 
1512-AC84 
1512-AC22 
1512-AC56 
1512-AC57 

1512-AC75 

1512-AC90 

1512-AC95 


2547 
2548 
2549 
2550 

2551 

2552 
2553 
2554 
2555 
2556 
2557 
2558 

2559 

2560 
2561 
2S62 


27  CFR  5  Labeling  of  Unaged  Grape  Brandy 

27  CFR  19.11  Distilled  Spirits  Plant  Regulatory  Initiative  Proposal 

27  CFR  24.278  Implementation  of  Wine  Credit  Proviswns  of  Public  Law  104-188  

27  CFR  24.66  lmplementatk)n  of  PuWk:  Law  105-34,  Section  1416.  Relating  to  Refund  of  Tax  for  Domestic  Wine 
Returned  to  Bond  Regardless  of  Merchantability  (Taxpayer  Relief  Act  of  1997) 

27  CFR  4  Health  Claims  and  Other  Health  Related  Statements  in  the  Labeling  and  Advertising  of  Akxjhol  Bev- 
erages   • ••• 

27  CFR  9  Petition  to  Propose  "Yadkin  Valley"  as  a  New  Anwrican  Viticuthjral  Area 

27  CFR  4  Organic  Claims  in  Labeling  and  Advertising  of  Akxihol  Beverages  :. 

27  CFR  25  Brewery  Forms 

27  CFR  9  Petition  to  Establish  "Oak  Knoll  District"  as  a  New  American  Viticultural  Area 

27  CFR  178  Commerce  In  Firearms  and  Ammunition  (Omnibus  Consolklated  Appropriations  Act  of  1997) 

27  CFR  178  Resktency  Requirenf>ent  for  Persons  Acquiring  Firearms 

27  CFR  55  Implementation  of  PuWk:  Law  104-208.  the  Omnibus  ConsoUdated  Appropriations  Act  of  1997.  Relat- 
ing to  the  Establishment  of  a  National  Repository  for  Arson  and  Exptosives  Information  

27  CFR  178  Publk:  Law  105-277,  Making  Omnibus  Consolktated  and  Emergency  Supplemental  Appropriations  for 
FY99.  Relating  to  Firearms  Disabilities  for  Nonimmigrant  Aliens - 

27  CFR  178  Commerce  in  Firearms  and  Ammunition— Annual  Inventory  - 

27  CFR  7  Plain  Language  in  Part  7 

27  CFR  70  Delegation  of  Authority  for  Part  TO  ~ • - 


Regulation 

klentification 

Number 


1512-AB46 
1512-AB58 
1512-AB65 

1512-AB74 

1512-AB97 
1512-AC82 
1S12-AC87 
1512-AC88 
1512-AC89 
1512-AB64 
1512-ABe6 

1512-AB73 

1512-AB93 
1512-AC08 
1512-AC10 
1512-AC74 
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Bureau  of  Alcohol,  Tobacco  and  Rrearms— Final  Rule  Stage  (Continued) 


Sequence 
Number 


2S63 
2564 
2565 


31  CFR  8  Eliminale  Requirefnent  to  Enroll  to  Practice  Before  the  Bureau  

27  CFR  275  Tobacco  Products  and  Cigarette  Papers  and  Tutws  Shipped  from  Puerto  Rico  to  the  United  States 
27  CFR  41  Importation  at  Tobacco  Products  and  Cigarette  Papers  and  Tubes;  Recodification  of  Regulations 


Regulation 

Identification 

Number 


1512-AC96 
1512-AC24 
1512-AC46 


Bureau  of  Alcohol,  Tobacco  and  Firearms— Long-Term  Actions 


2566 
2567 
2568 

2569 
2570 
2571 
2572 
2573 
2574 
2575 
2576 
2577 
2578 
2579 

2580 

2581 
2582 
2583 


27  CFR  7  Alcoholic  Content  Labeing  for  Mall  Beverages 

Sake  Regulations  - - — —" 

27  CFR  4.32(d)  Removal  of  Requirement  to  Disclose  Saccharin  In  the  Labeling  of  Wine,  DistHled  Spirits  and  Malt 

Beverages 

27  CFR  31  Liquor  Dealers;  RecodHlcation  of  Regulations 

27  CFR  31  Delegation  of  Authority  in  27  CFR  Part  31  • - 

27  CFR  19.  subpart  W  Proposed  Revisions  of  27  CFR  Part  19 • 

27  CFR  4  Proposal  to  Recognize  Synonyms  for  Petite  Sirah  and  Zinfandel  Grape  Varieties 

27  CFR  9  Petition  to  EstatHish  "Capay  Valley"  as  an  American  Viticuttural  Area 

27  CFR  17  Taxpatd  Distilled  Spints  Used  in  Manufacturing  Products  Unfit  for  Beverage  Use 

27  CFR  19  Delegation  of  Authority  in  27  CFR  Part  19 

27  CFR  47  Commerce  in  Fireanns  and  Ammunition;  Recodification  of  Regulations  (2002R-013P)  

27  CFR  47  Machine  Guns,  Destnjctive  Devices,  and  Certain  Other  Firearms;  Recodification  of  Regulations  

27  CFR  55  Delegation  of  Authority  in  27  CFR  Part  55— Commerce  in  Explosives  

27  CFR  275  Implementation  of  Public  Law  105-33.  Section  9302,  Requiring  the  Qualification  of  Tobacco  ProAJd 

Importers  and  Miscellaneous  Technical  Amendments 

27  CFR  275  Prohtbrted  Mar1«  on  Packages  of  Tobacco  Products  and  Cigarette  Papers  and  Tubes  Imported  or 

Brought  into  the  United  States 

27  CFR  270  Elimination  of  Statistttal  Classes  for  Large  Cigars 

27  CFR  40  Delegatwn  of  Authority  in  27  CFR  Part  40  

27  CFR  44  Voluntary  Waiver  of  Filing  Claim  for  Credit,  Refund,  AHowance  or  CredW  of  Tax  for  Tobacco  ProAicts 

Manufactured  in  Canada  


Regulatmn 

Identification 

Number 


1512-AB17 
1512-AC09 

1512-AC17 
1512-AC45 
1512-AC49 
1512-AC52 
1512-AC65 
1512-AC71 
1512-AC73 
1512-AC06 
1512-AC68 
1512-AC89 
1512-AC94 

1512-AC07 

1512-AC14 
1512-AC33 
1512-AC54 

1512-AC64 


Bureau  of  Alcohol,  Tobacco  and  Firearms— Completed  Actions 


2584 
2585 
2586 
2587 
2588 
2589 
2590 
2591 
2592 

2593 


27  CFR  251  Recodifkation  of  Part  251 

27  CFR  4  Al)arino,  Black  Corinth  and  Fiano  Grape  Varieties - 

27  CFR  252  Delegation  of  Authority  in  27  CFR  Part  252  ~...... - ~ 

27  CFR  4  Proposed  Additton  of  Tannar'  as  a  Grape  Variety  r4ame  for  American  Wines 

27  CFR  251  Delegatkin  of  Authority  in  27  CFR  Part  251 

27  CFR  9  Petitton  to  Establish  "Califomia  Coast"  as  a  htew  American  VitKultural  Area 

27  CFR  9  Petition  to  Expand  the  Lodi  VitKultural  Area  - '- 

27  CFR  47  Delegatwn  of  Authonty  (27  CFR  47) 

27  CFR  270  Eliminatton  of  Applkatton  to  Remove  Tobacco  Products  from  Manufacturer's  Premises  for  Experi- 
mental Purposes - 

27  CFR  44  Delegatnn  ol  Authority  in  27  CFR  Part  44 - - 


Reguiatkjn 

ktentification 

Number 


1512-AC27 
1512-AC29 
1512-AC44 
1512-AC50 
1512-AC58 
1512-AC83 
1512-AC92 
1512-AC86 

1512-AC32 
1512-AC36 


Bureau  of  Alcohol,  Tobacco  and  Rrearms — Discontinued  Entries 


Regutaion 

IdenMcation 

Number 


1512-AA07 


27  CFR  9  American  VitKuMural  Aiaas 


Commenls 


Withdrawn 
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Bureau  of  Alcohol,  Tobacco  and  Fireanns— Discontinued  Entries  (Continued) 


F^eguiatton 

Identificatkxi 

NumtMT 


1512-AC51 


Titte 


27  CFR  522  Petitwn  to  Amend  the  Standards  of  klentity  for  Whisky  and 
Brarxly 


05/03/2002 


Comments 


Withdrawn 


Coinptroller  of  the  Currency— Proposed  Rule  Stage 


Sequence 
Numtier 


2S94 
2595 
2596 
2597 
2598 

2600 
2601 
2602 

2603 

2604 


Trtte 


Sequence 
Number 


2605 
2606 


Sequence 
Number 


2607 
2608 


Sequence 
Number 


12  CFR  19  Unifonn  Rules  of  Practtae  and  Procedure;  Reguialkxi  Review - 

Fair  Credit  Reporting  Regulatkxis - • 

Recordkeeping  Requirements  for  Bank  Exceptions  from  Securities  Dealer  Registratton 

12  CFR  5  Rules,  Pdlrcies,  and  Procedures  for  Corporate  Activities  and  Bank  Activities  and  Operattons 

12  CFR  19  Maintenance  of  Records 

12  CFR  5  Payday  Lending • 

12  CFR  28  IntematkMTa!  Banking  Activities  

12  CFR  30  Interagency  Guklelines  Establishing  Standards  for  Safety  and  Soundness  

12  CFR  24  Community  Devetopotent  Corporatfons,  Community  Devetopment  Projects,  and  Other  Public  Welfare 
Investments  (12  CFR  Part  24)  

12  CFR  19  Removal,  Suspenskxi.  and  Debarment  of  Independent  Accountants  from  Perfom»ance  of  Audit  Send- 
ees   - 

12  CFR  5  Rules,  Policies,  and  Procedures  for  Corporate  Activities - 


Regulatton 

ktentifk^tnn 

Number 


1557-AB43 
1557-AB78 
1557-AB93 
1557-AB97 
1557-AB99 
1557-AC01 
1557-AC04 
1557-ACOe 

1557-AC09 

1557-AC10 
1557-AC11 


Comptroller  of  the  Currency— Final  Rule  Stage 


Trtte 


12  CFR  3  Capital  Rules .....; 

31  CFR  103  Customer  Identifkatton  Programs  for  Banks.  Savings  Associ^tons,  and  Credit  Unnns 


F^egulatton 

ldentifk»tion 

fylumber 


1557-AB14 
1557-AC06 


Comptroller  of  the  Currency — Long-Term  Actions 


Trtte 


Rutes  and  Procedures  for  Claims  Against  OCC-Appointed  Receiverships  for  Uninsured  Fnancial  InsHtuttons 
12  CFR  25  Community  Reinvestment  Act  Regulatton 


Regulatkxi 

Identifnation 

Number 


1557-AB59 
1557-AB96 


Comptroller  of  the  Cun-ency— Completed  Actions 


Trtte 


12  CFR  34  Real  Estate  Appraisals 

12  CFR  37  Debt  CanceUatkm  Contracts  and  Debt  Suspensnn  Agreements 

12  CFR  7.1002  Etoctronic  Activities  (Formerly  Etoctronic  Banking) 

31  CFR  1  Notfce  of  Exempt  Privacy  Act  Systems  of  Records 

12  CFR  25  Prohibitfon  Against  Use  of  Interstate  Branches  Primarily  for  Deposit  Production 

12  CFR  5  Financial  SubskJiaries  and  Noncontrolling  Investments  of  Federal  Branches  and  Agencies 

12  CFR  28.15  Intemattonal  Banking  Activities:  Capital  Equivalency  Deposit 

12  CFR  8  Assessment  of  Fees - — • 


RegulatkNi 

klentifKatton 

Number 


1557-AB70 

1557-AB75' 

1557-AB76 

1557-AB83 

1557-AB95 

1557-AC02 

1557-AC05 

1557-AC07 


74998 
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Sequence 
Number 


2617 
2618 
2619 

2620 
2621 
2622 
2623 

2624 
2625 
2626 
2627 
2628 
2629 


Sequence 
Number 


2630 
2631 
2632 

2633 
2634 
2635 
2636 
2637 
2638 
2639 
2640 
2641 
2642 
2643 
2644 
2645 
2646 
2647 
2648 
2649 

2650 
2651 
2652 
2653 

2664 


United  States  Customs  Service — Proposed  Rule  Stage 


TMe 


19  CFR  12  Texttes  and  TextHe  Products  Subiect  to  Textile  Trade  Agreements  

19  CFR  159  Liquidation;  Extension;  Suspension  

19  CFR  12  Detention,  Seizure,  and  Forleiture  of  "Bootfeg"  Sound  Reconing  and  Music  Videos  of  Live  Musical 

Performances 

19  CFR  142  Reconaliatton  ; 

19 CFR  111  Remote  Location  Filing 

19  CFR  123  Simplification  of  In-Transit  Truck  Shipments  Between  Canada  and  tfie  United  States  

19  CFR  142  Requirements  for  Future  Customs  Transactions  When  Payment  to  Customs  on  Prior  Traraactions  is 

Delinquent  arxl/or  Dishonored 

19  CFR  145  Customs  Examination  of  In-Transit  Mail  Shipments 

19  CFR  24  Reimbursable  Customs  Inspectional  Services:  Increase  in  Hourly  Rate  Charge  

19  CFR  12  Patent  Surveys 

19  CFR  122  Advarx»  Notice  Requirements  for  Aircraft  Landirigs  arvJ  Arrivals  .". 

19  CFR  162  Prior  Disclosure  and  Lost  Duty  or  Revenue  Demands  When  Penalty  Claim  Not  Issued 

19  CFR  111  Performance  of  Customs  Business  by  Parent  and  Subsidiary  Corporations 


Regulation 

Identification 

Number 


.1515-AB54 
1515-AB66 

1515-AB74 
1515-AB85 
1515-AC23 
1515-AC65 

1515-AC68 
1515-AC71 
1515-AC77 
1515-AC93 
1515-AD10 
1515-AD13 
1515-A014 


United  States  Customs  Service— Final  Rule  Stage 


Title 


19  CFR  4  HartXH  Maintenance  Fee  

19  CFR  24  Donated  Cargo  Exemption  From  Harbor  Maintenance  Fee 

19  CFR  181  l^orth  Amehcan  Free  Trade  Agreenrtent  (NAFTA) — Implementation  of  Duty-Deferral  Program  Provi- 
sions  

19  CFR  141  Customs  Entry  Documentation  Pursuant  to  Anticountetfeiting  Consumer  Protection  Act 

19  CFR  134  Country-of-Origin  Marldng  

19  CFR  113  Importation  and  Entry  Bond  Conditions  Regarding  Oltier  Agency  Documentation  Requirenoents 

19  CFR  4  Deferral  ol  Duty  on  Large  Yachts  Imported  for  Sale  

19  CFR  4  User  and  Navigation  Fees;  Ottwr  Reimbursable  Charges  

19  CFR  10  African  Growth  and  Opportur>ity  Act  and  Generalized  System  of  Preferences  

19  CFR  146  Expanded  Weekly  Entry  Procedure  for  Foreign  Trade  Zor>es _ 

19  CFR  10  United  States-Caribbean  Basin  Trade  Partnership  Act  and  Caribbean  Basin  Initiative 

19  CFR  102  Rules  of  Origin  for  Textile  and  Apparel  Products 

19  CFR  24  User  Fees - 

19  CFR  12  Dog  and  Cat  Protection  Act  

19  CFR  10  Prototypes  Used  Solely  For  Product  Devekjpnrtent,  Testing,  Evaluation  or  Quality  Control  Purposes  

19  CFR  10  Preferential  Treatment  of  Brassieres  Under  ttie  United  States-Carit>bean  Basin  Trade  Partnership  Act 

19  CFR  141  Single  Entry  for  Split  Shipments  

19  CFR  141  Single  Entry  for  Unassembled  or  Disassembled  Entities  Imported  on  Multiple  Conveyances 

19  CFR  133  Civil  Fines  For  Importation  of  Merchandise  Beanng  a  Counterfeit  Mark  

19  CFR  122  Passenger  and  Crew  Manifests  Required  for  Passenger  Flights  in  Foreign  Air  Trsmsportation  to  tfte 
United  States 

19  CFR  191  Manufacturing  Sut)stitutkxi  Drawback:  Duty  Apportionment  

19  CFR  122  Access  to  Customs  Security  Areas  at  Airports 

19  CFR  141  Conditional  Release  Period  and  Customs  Bond  Ot>ligations  For  Food,  Drugs,  Devices  and  Cosmetks 

19  CFR  122  Passenger  Name  Record  Informatkxi  Required  For  Passengers  On  Flights  In  Foreign  Air  Transpor- 
tatkxi  To  Or  From  the  United  States 

19  CFR  12  Entry  of  Certain  Steel  Products  


Regulation 

Mentifkatkxi 

Numt)er 


1515-AA57 
1515-AA87 

1515-AB87 
1515-AC15 
1515-AC32 
1515-AC44 
1515-AC58 
1515-AC63 
1515-AC72 
1515-AC74 
1515-AC76 
1515-AC80 
1515-AC81 
1515-AC87 
1515-AC88 
1515-AC89 
1515-AC91 
1515-AC94 
1515-AC98 

1515-AC99 
1515-AD02 
1515-AD04 
1515-AD05 

1515-AD06 
1515-AD15 


United  States  Customs  Service — Long-Temi  Actions 


19  CFR  12  Entry  of  Softwood  Lumber  Sfupments  From  Canada 

19  CFR  123  Designated  Land  Border  Crossing  Locatmns  for  Certain  Conveyances 


1515-AB97 
1515-AC12 


TREAS 
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Sequence 
Number 


2657 

cvOO 

2659 

2660 
2661 


Sequence 
Number 


2662 
2663 

OttHA 

OAfiR 
cODO 

cDDO 

2667 

2668 

2669 

2670 
2671 
2672 

2673 
2674 
2675 


United  States  Customs  Service— Long-Temi  Actions  (Continued) 


THIe 


19  CFR  24  Expmded  Metfwds  of  Payment  of  Duties.  Taxes,  Interest  and  Fees 

19  CFR  12  Entry  of  Softwood  Lumber  Shipments  from  Canada 

19  CFR  122  Pffvate  Aircraft  Programs:  Establishment  of  the  General  Aviation  Telephonic  Entry  (GATE)  Program 

and  Revisions  to  the  Overflight  Program  _ 

19  CFR  10  Amendment  to  Wool  Duty  Refund  Program  

19  CFR  24  Procedures  Governing  the  Border  Release  Advanced  Screening  and  Selectivily  (BRASS)  Program 


Regulation 

Identification 

Number 


1515-AC40 
1515-AC62 

1515-AC73 
151&-AC85 
1515-AC92 


United  States  Customs  Service— Completed  Actions 


Title 


19  CFR  177  Administrative  Rulings 

19  CFR  4  General  Order  Warehouses - -- 

19  CFR  10  CivH  Aircraft  - 

19  CFR  191  Merchandise  Processing  Fee  Eligible  to  be  Ctainted  as  Unused  Merchandise  Drawback  

19  CFR  10  Duty-Free  Treatment  for  Certain  Beverages  Made  with  Caribbean  Rum 

19  CFR  24  Amended  Procedure  for  Obtaining  Refunds  of  Harbor  Maintenance  Fees  PaW  on  Exports  of  Merchan- 

dtoe  • ' 

19  CFR  132  Licenses  for  Certain  Worsted  Wool  Fabrfcs  Subject  to  Tariff-Rate  Quota 

19  CFR  12  Import  Restricttons  Imposed  on  Pre-Classfcal  and  Classkal  Archaeotogrcal  Material  Originating  in  Cy- 
prus   V " 

19  CFR  122  Re-Use  of  Air  Waybill  Number  on  Ar  Cargo  Manifest ~ — 

19  CFR  132  EHminatton  of  Tariff-Rate  Quota  on  Imported  Lamb  Meat « 

19  CFR  4  Presentatton  of  Vessel  Cargo  Manifest  to  Customs  Before  Cargo  is  Laden  Aboard  Vessel  at  Foreign 
Port  for  Transport  to  the  United  States  

19  CFR  12  Extension  of  Import  Restrictions  Imposed  on  Archaeological  and  Ethnologteal  Material  from  Peni 

19  CFR  12  Extenskxi  of  Import  Restrictions  Imposed  on  Archaeotogical  Material  from  Mali  

19  CFR  12  Extension  of  Import  Restrictions  Imposed  on  Archaeologk»l  Material  from  Guatemala  .^^^^^^^^^^^^ 


Reguiatkxi 

ktentificatkMi 

Number 


Internal  Revenue  Sen/ice— Premie  Stage 


Sequence 
Number 


2676  ' 

2677 

2678 


TMe 


Internal  Revenue  Service— Proposed  Rule  Stage 


Sequence 
Number 


2679 
2680 
2681 
2682 
2683 
2684 
2685 

9<tfl(t 

cDcn 
2687 


2680 


Title 


1515-AC56 
1515-AC57 
1515-AC59 
1515-AC67 
1515-AC78 

1515-AC82 
1515-AC83 

1515-AC86 
1515-AD01 
1515-AD09 

1515-AD11 
1515-AD12 
1515-AD16 
1515-AD17 


Circular  230— Phase  2  Non-Shelter  Revisions 

Communeations  Excise  Tax;  Taxable  Communfeatkxi  Sendees 
Mixed  Use  Output  Facilities 


Regulatton 

Ider^fnatton 

Number 


1545-BA72 
1545-BB04 
1545-BB23 


Integrated  Financial  Transactkxi 

Intercompany  Transfer  Pricing  for  Servwes 

Capital  Gain  GukJance  Relating  to  CRTs 

Constructive  Sales  of  Appreciated  Financial  Positwns  

Straddles— One  SWe  Larger  Than  the  Other  

Cash  or  Deferred  Arrangements 

Inspectkxi  of  Written  Determinattons  ™ 

Cash  or  Deferred  Anangements 

Awarding  of  Costs  and  Certain  Fees - 

Highly  Compensated  Empk)yee 

Modifk^tton  to  Sectkjn  367(a)  Stock  Transfer  Regulations 
Assumplkx)  of  Partnership  Liabilities 


Regulatkxi 

IdentifKatton 

Number 


1545-AR20 
1545-AR32 
1545- A W35 
1545-AW97 
1545-AX16 
1545-AX26 
1545-AX40 
1545-AX43 
1545-AX46 
1545-AX48 
1545-AX77 
1545-AX93 
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Sequence 
Number 


2681 
2692 
2683 
2684 

2695 
2696 
2697 

OAQQ 
C09D 


2700 
2701 
2702 
2703 
2704 
2705 
2706 
2707 
2706 
2709 
2710 
2711 
2712 
2713 

2714 
2715 
2716 
2717 
2718 
2719 
2720 
2721 
2722 
2723 
2724 
2725 
2726 
2727 
2726 
2729 
2730 
2731 
2732 
2733 
2734 
2735 
2736 
2737 
2738 
2739 
2740 
2741 
2742 
2743 
2744 
2745 
2746 
2747 
2748 


Internal  Revenue  Service— Proposed  Rule  Stage  (Continued) 


Title 


Like-Kind  Exchanges 

Electing  Mark-to-Market  for  Marketable  Stock  of  a  PFIC 

GuKlance  on  Changes  to  the  Laws  for  Corporate  Estimated  Taxes 

Use  of  Taxpayer  Identifying  Numtwrs  • •- 

Dual  Consolidated  Loss  Recapture  Events  

Taxable  Years  of  CFCs  and  FPHCs 

Altocation  of  Income  and  S>eductk)ns  from  Intangibles  

Dollar-Value  LIFO 

Normal  Retirement  Age  for  Pension  Plans - 

Liabilities  Assumed  In  Certain  Corporate  Transactions 

r^iormalization 

Disctosure  of  Returns  arxJ  Retum  Information  in  JudKial  and  Administrative  Tax  Proceedings 

Payments  For  Interest  In  Partnership  

Tax  Shelter  Penalties  

Expenditures  In  Corwiectkxi  with  ttie  Creation  of  Intangible  Assets 

Allocation  and  Apportionment  of  Interest  Expense 

Reductions  of  Accruals  and  Alkxatlons  Because  of  Increased  Age 

Transactions  Involving  Obligations  of  Consolidated  Group  Members 

Deductibility  of  Employer  Conthbutkxis  for  Deterred  Compensation  

Continuation  of  a  Consolidated  Group 

Property  Exempt  from  Levy 

Gasoline  Tax  Claims  - 

Suspensk)n  of  Statutes  of  bmitatkxi  In  John  Doe  arxJ  Third-Party  Summons  Disputes  and  Expansion  of  Tax- 
payers' Rights  to  Receive  Notice  and  Seek  JudKial  Review  of  Third  Party  Summonses 

Amendments  to  Rules  tor  Allocation  of  Basis  

Earned  Income  Credit : 

Income  From  Sources  Within  Specified  Possession 

Multi-Famity  Housing  Bonds  

Determination  of  Basis  of  Partner's  Interest;  Special  Rules 

Partnership  Options 

User  Fees  for  Offers  to  Compromise 

Modifk:ation  of  Check  tt)e  Box  (Temporary)  

Modifk:ation  of  Check  the  Box  

Abatement  of  Interest  on  Large  Erroneous  Refurxls • 

Allocation  and  Apportionment  Rules:  Guidance  on  Selected  Issues 

Provisions  Regarding  Cross-Border  Transactkxis 

Interest  Other  Than  That  of  a  Creditor 

Definition  of  Reorganizations  ■ 

Controlled  Foreign  Partnership  Reporting 

Dtsck>sure  of  Relative  Value  of  Distribution  Fomis 

Redemptk>ns  Treated  as  DivkJends 

Partnership  Transactwns  Involving  Long-Term  Contracts 

Alkx:ation  of  New  Markets  Tax  Credit 

Carryover  and  Stacking  Rule  Amendment  

Guklance  on  Reporting  of  Deposit  Interest  PakJ  to  Nonresklent  Aliens ^ 

Aggregate  Computation  and  Allocation  of  Research  Credit 

Designated  IRS  Offk»r  or  Emptoyee 

Transfer  of  Notes  or  Stock  to  Provkle  for  Satisfactkxi  of  Contested  Liabilities 

Transfer  of  Notes  or  Stock  to  Provkle  for  Satisfactkxi  of  Contested  Liabilities  (Temporary)  

Inclusion  Ratio 

Emptoyment  Taxes — Failure-to-Deposit  Penalty 

Designated  IRS  Offrcer  or  Empk>yee  (Temporary) 

Timely  Malllr>g  Treatment „ ~ 

Hand  Carry  Returns  

Reduced  Exduskm  of  Gain  from  Sale  or  Exchange  of  Principal  ReskJerKe 

Reduced  Exduskm  of  Gain  from  Sale  or  Exchange  of  Principal  Residence  (Temporary) 

Heavy  VehKle  Tax;  Definltkxi  of  Highway  Tractor  

Change  in  Use;  Accelerated  Cost  Recovery  Sytstem 

Depreciatkxi  of  Vans  and  Light  Trucks 


Regulatkxi 

ldentifk:atk)n 

Number 


1545-AX95 
1545-AY17 
1545-AY22 
1545-AY24 
1545-AY27 
1545-AY30 
1545- A  Y38 
1545-AY39 
1545-AY61 
1545-AY74 
1545-AY75 
1545-AY89 
1545-AY90 
1545-AY97 
1545-BAOO 
1545-BA02 
1545-BA10 
1545-BA11 
1545-BA13 
1545-BA14 
1545-BA22 
1545-BA27 

1545-BA31 
1545-BA32 
1545-BA34 
1545-BA37 
1545-BA45 
1545-BA50 
1545-BA53 
1545-BA54 
1545-6A58 
1545-6A59 
1545-BA61 
1545-BA64 
1545-BA65 
1545-BA69 
1545-BA71 
1545-BA77 
1545-BA78 
1545-BA80 
1545-BA81 
1545-BA84 
1545-BA85 
1545-BA86 
1545-BA88 
1545-BA89 
1545-BA90 
1545-BA91 
1545-BA94 
1545-BA97 
1545-BA98 
1545-BA99 
1545-BBOO 
1545-BB01 
1545-BB02 
1545-BB03 
1545-BB05 
1545-BB06 
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Internal  Revenue  Service— Proposed  Rule  Stage  (Continued) 


Sequence 
Number 


2749 

2750 

2751 

2752 

2753 

2754 

2755 

2756 

2757 

2758 

2759 

2760 

2761 

2762 

2763 

2764 

2765 

2766 

2767 

2768 


Title 


SequerKe 
Number 


2769 
2770 

2771 
2772 
2773 
2774 
2775 
2776 
2777 
2778 
.2779 
2780 
2781 
2782 
2783 
2784 
2785 
2786 
2787 
2788 
2789 
2790 
2791 
2792 
2793 
2794 
2795 
2796 
2797 
2798 
2799 


Capital  Account  Bookup •• — • 

Alkx»tkxi  of  Foreign  Tax  Credits  Among  Partners  - • 

Distributkms  of  Property 

Penalties  for  Unauthorized  Inspectton  of  Returns 

Structured  Settlement  Factoring  Transactkxis • • • 

Testinfiony  Authorizatkxis  and  Requests  for  IRS  InformatkMi 

Investigative  Disckjsures • 

Investigative  Disctosures  (Temporary) 

Toll  Telephorw  Servk»-Definitlon  — 

Substantiatkxi  of  Incklental  Expenses  (Teniporary) 

Substantiatton  of  Incklental  Expenses 

Duplnate  Tax  Benefits  • • — 

Cost  Sharing U^"A' 'IH' 

Appficatton  of  Separate  Umitattons  to  Divklends  from  l^oncontrolled  Sectkxi  902  Corporatton  

Extenston  of  Time  for  Filing  Returns 

Exclusions  from  Gross  Income  of  Foreign  Corporatk)ns 

Tax  Shelter  Disctosure  Statements ■>■ r • - 

Requirement  to  Maintain  List  of  Investors  in  PotentiaVy  Abusive  Tax  Shelters 

Other  Assessable  Penalties  With  Respect  to  the  Preparatkxi  of  Income  Tax  Returns  for  Other  Persons 
Fracttonal  Parts  of  a  Dollar 


Regulatkxi 

Identiftoatton 

Number 


1545-BB10 

1545-8811 

1545-8B12 

1545-8813 

1545-8814 

1545-8815 

1545-8816 

1545-8817 

1545-8818 

1545-8819 

1545-8820 

1545-8825 

1545-8826 

1545-8828 

1545-8829 

1545-8830 

1545-8832 

1545-8833 

1545-8834 

1545-8835 


Internal  Revenue  Service— final  Rule  Stage 


Title 


GoMen  Parachute  Payments .....^.......^. .^..._.... 

Nonrecognition  of  Corporate  Distributtons  and  Reorganizattons  Under  the  Foreign  Investment  in  Real  Property  Tax 

Computation  of  a  Branch's  Taxable  Income;  Taxation  of  Exchange  Gain  or  Loss  on  Branch  Remittances  

Umitattons  on  Passive  Activity  Losses  and  Credits— Self-Charged  Items 

Taxation  of  Global  Trading •. • 

Interest-Free  Adjustments • • • 

Definition  of  "Highly  Compensated  Emptoyee"  

Escrow  Funds  and  Other  Similar  Funds 

Mari<-to-Mari(et  Upon  Disposition 

Straddles — Miscellaneous  Issues  • 

Agreements  for  Payment  of  Tax  Liabilities  in  Installments 

Definition  of  "Private  Activity  Bonds"  Altocatton  and  Accounting  Regulations 

Retum  of  Levied  Property  In  Certain  Cases ■ • 

Interest  on  Education  Loans  •- •""/; • 

Mark-to-l^rket  Accounting  for  Dealers  in  Commodities  and  Traders  in  Securities  and  Conwnodities 

Electton  To  Treat  Tmst  as  Estate 

Corporate  Tax  Shelter  Registratton  •• 

Intercompany  Ot>llgations " 

Reporting  of  Payments  to  Attorney ■ 

Qualified  Offers  • ■■ ' 

Nottoe  of  Contact  of  Third  Parties - • - " 

Allocation  of  Research  Credit  •• ■• — ' 

Delay  Rental  Payments 

Highway  Vehtote— Definition  •• 

Guklartce  on  Cost  Recovery  in  the  Entertainment  Industry  

Altocating  Basis  AdjustiTients "••••• • " 

Excluston  of  Gain  on  the  Sale  or  Exchange  of  Principal  Resklence  

Special  Rules  for  Retroactive  Payments  Under  Section  417(a)(7)(A)  for  Qualified  Retirement  Plans 

Compensation  Defened  Under  Eligible  Section  457(b)  Plans 

Stock  Transfer  Rutes:  Carryover  of  Earnings  and  Taxes 

Loans  to  Participants  or  Beneficiaries  from  Qualified  Emptoyee  Plans  


Regulatton 

Identlficatton 

Number 


1545-AH49 

1545-AK79 
1545-AM12 
1545-AN64 
1545-AP01 
1545-AQ61 
1545-AQ74 
1545-AR82 
1545-AS85 
1545-AT46 
1545-AU97 
1545-AU98 
1545-AV01 
1545-AW01 
1545-AW06 
1545-AW24 
1545-AW26 
1545-AW30 
1545-AW72 
1545-AW99 
1545-AX04 
1545-AX05 
1545-AX06 
1545-AX10 
1545-AX12 
1545-AX18 
1545-AX28 
1545-AX34 
1545-AX52 
1545-AX65 
.1545-AX68 
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TREAS 


Internal  Revenue  Service— Final  Rule  Stage  (Continued) 


2800 
2801 
2802 
2803 
2804 
2805 
2806 
2807 
2808 
2800 
2810 
2811 
2812 
2813 
2814 
2815 

2816 
2817 
2818 
2819 
2820 
2821 
2822 
2823 
2824 
282S 
2828 
2827 


2829 
2830 
2831 
2832 


2834 
2836 

2836 
2837 


2830 

2840 
2841 
2842 
2843 
2844 


Requirement  to  Maintain  List  of  Investors  in  Potentiaity  Abusive  Tax  SheHers 

Tax  Shelter  Disclosure  Statements 

Disclosure  of  Return  and  Return  Infomfiation  to  Designee  of  Taxpayer  

Statute  of  Limitations  on  Collection  Installment  Agreements 

Definition  of  Income  

Constructive  Transfers  and  Transfers  of  Property  to  Third  Parties  on  Behalf  of  a  Spouse  ...: 

Damages  for  Intentional  or  Reckless  Disregard  of  the  Internal  Revenue  Code  

Investment  Type  Property  (Prepayment)  

Authorized  Placement  Agency  

HIPAA  Ger>eral  Nondiscrimination  „ 

HIPAA  Nondiscnmination/Exception  for  Church  Plans 

HIPAA  fslorxJiscrimination/Bona  Fide  Wellness  Programs 

Recogr>ition  of  Gam  on  Certain  Distributions  or  Stock  of  Securities  in  Connection  with  an  Acquisition 

Modified  Guaranteed  Contracts  

Electronic  Furnishing  of  Payee  Statenwnfs 

Disclosure  of  Return  Information  to  Officers  and  Employees  of  the  Department  of  Commerce  for  Certain  Statistical 

Purposes  and  Related  Activities 

Tax  Treatment  of  Cafeteria  Plans ;. 

Ot>ligation  of  States  and  Political  Subdivisions 

Qualified  S  Electionfor  Testamentary  Trusts  

Disclosure  of  Retums  artd  Retum  Information  by  Other  Agertctes  

Research  Credit  III  

Low-Income  Taxpayer  CHnics  .'. 

f^w  Market  Tax  Credit  •. 

Net  Gift  Treatment _ : 

Excise  Tax  Imposed  on  Foreign  Insurers  or  Reinsurers 

Definitkxi  of  Agent  and  Safeguard  Certifkations 

•  Consolidated  Retum  Intercompany  Transaction  Rules 

Mergers  Involving  Disregarded  Entities 

hMice  of  Signifwant  Reductkxi  in  the  Plate  of  Future  Benefit  Accrual 

Consolidated  Retums;  Non-Applk:at>ilrty  of  Sectk>n  357(c)  

Counting  2100  Notices  

Catcfi-Up  Contritxitions  for  Individuals  Age  50  or  Over 

Unit  Livestock  Pricing  Mettxxj _ '. 

Guidance  Regarding  Foreign  Personal  HokJing  Company  Income 

WithhoWing  at  Treaty  Rate  Exception  for  Taxpayer  Identifying  Numt)ef  

Split-Dollar  Ufe  Insurance  

AmerKJment  to  tfie  Definitkxi  of  RefurKJing 

Treatment  of  Funded  Welfare  Benefit  Plans  

Loss  Limitatkjn  Rules  

CarTyt>ack  of  Consolklated  Net  Operating  Losses  to  Separate  Retum  Years 

Statutory  Optkxis .'. 

Earnings  Cak:uiatk>n  for  Returned  or  Rectiaracterized  Contrit)utk)rts „ 

Reporting  Requirements  for  WkJety  HeW  Fixed  Investment  Trusts  

Low-lfKome  Taxpayer  Clinics  

6038  Issues  Relating  to  Certain  Foreign  Corporatkms  and  Partnerships 


Regulatkm 

Identiftoation 

Number 


1545-AX79 
1545-AX81 
1545-AX85 
1545-AX89 
1545-AX96 
1545-AX99 
1545-AY08 
1545-AY12 
1545-AY18 
1545-AY32 
1545-AY33 
1545- A  Y34 
1545-AY42 
1545-AY48 
1545-AY50 

1545-AY52 

1545-AY67 

1545-AY71' 

1545-AY76 

1545-AY77 

1545- A  Y82 

1545-AY84 

1545-AY87 

1545-AY91 

1545-AY93 

1545-AY94 

1545-BA05 

1545-BA06 

1545-BA08 

1545-BA09 

1545-BA18 

1545-BA24 

1545-BA25 

1545-BA33 

1545-BA38 

1545-BA44 

1545-BA46 

1545-BA47 

1545-BA52 

1545-BA73 

1545-BA75 

1545-BA82 

1545-BA83 

1545-BA95 

1545-BB36 


Internal  Revenue  Service — Long-Term  Actions 


Sequence 
Number 


Title 


Regulation 

ldentifk»tion 

Number 


2846 

2846 

2847 
2848 


Income  Tax — Taxpayer's  Ot)<igation  To  File  a  Notne  of  Redeterminatkxi  of  Foreign  Tax  and  Civil  Penalties  for 
Failure  to  RIe 

IrKome  Tax— Definition  of  Qualified  Possession  Source  Investment  Income  for  Purposes  of  Puerto  Rico  and  Pos- 
sesskxi  Tax  Credit 

FSC  Transfer  Prkang  Rties.  Distributrans,  Dnnderxls  fReceived.  Deduction,  and  Other  Special  Rules  for  FSC 

Informatkm  From  Passport  and  Immigratkxi  Applcants 


1545-AC09 

1545-AC10 
1545-AI16 
1545-AJ93 
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Internal  Revenue  Service— Long-Term  Actions  (Continued) 


Sequence 
Number 


2849 
2850 
2851 
2852 
2853 
2854 
2855 
2856 
2857 
2858 
2869 
2860 
2861 
2862 
2863 
2864 
2865 

2866 

2867 
2868 
2869 
2870 
2871 
2872 
2873 
2874 
2875 
2876 
2877 
2878 
2879 

2880 
2881 
2882 
-2883 
2884 
2885 
2886 
2887 
2888 


Title 


2890 
2891 
2892 
2893 
2894 
2895 


2897 


Regulatkm 

Identificatnn 

Number 


2900 

2901 
2902 
2903 
2904 


Foreign  Corporattons •— — 

Foreign  Insurance  Companies - — - 

Income  of  Foreign  Governments  and  International  Organizations 

Ctarifnation  of  Treatment  of  Separate  Limitation  Losses - •••- 

Earnings  and  Profits  of  Controlled  Foreign  Corporations ~ 

Caribbean  Basin  Investments ■ 

Outbound  Transfers  of  Property  to  Foreign  Corporations - 

Railroad  Unemployment  Repayment  Tax 

Consolidated  AKemative  Minimum  Tax  ~. • 

Confomiing  Taxabte  Years  of  CFCs  and  FPHCs:  1989  Change •, 

Earnings  Stripping  Payments : 

Foreign  Insurance  Company— Domestic  Election  . — 

Fringe  Benefit  Sourcing  Under  Section  861  - 

Information  Reporting  and  Record  Maintenance 

Charitabte  Contributkxts - 

Registration  Required  Obligations  .;...„ • 

Guklance  in  Notrce  89-37,  Whfch  Treats  the  Receipt  of  a  Corporate  Partner's  Stock  by  the  Corporate  Partner  as  a 
Circumventton  of  General  Utilities  Repeal  

Use  of  GAAP  Eamings  as  E&P  of  Foreign  Corporations 

The  Treatment  of  Accetorated  Death  Benefits -... 

Foreign  Tmsts  Regulations •— • • - - 

Treatment  of  Dual  Consolklated  Losses 

AHocaten  of  Accmed  Benefits  Betwewi  Employer  and  Employee  Contributkxis * 

Foreign  Corporatkxw  Regulatkws  - 

Treatnfwnt  of  OWigatkjn-Shifting  Transactkxis v - • 

Applkatkxt  of  Grantor  Taist  Rules  to  Nonexempt  Employees'  Jnsf. ::..:...... «—— 

Recomputatkxi  of  Life  Insurance  Reserves - - — - - 

Source  Rules  for  Payments  Made  Pursuant  to  Certain  Swap  Arrangements  

Applicatkxi  of  Attribution  Rules  to  Foreign  Tmsts  - 

FASIT— Start-up/Operatkxial/Transitkxt 

Electronk:  Transmisskjn  of  WithhoWing  Certifk»tes •• 

Removal  of  Temporary  Regulatkxis  That  Provkte  Rules  for  Substantiating  Travel  Expense  Deductions  for  Mem- 
bers of  Congress  :- " 

Foreign  Tax  Credit  Anti-abuse  Regulation - •• 

Stocks  and  Securities  Sate  Hartxx  Exceptton „ •? 

Transportatton  of  Persons  and  Property  by  Air 

Contingent  Debt  Instrument " - • 

Source  of  Income  From  Certain  Space  and  Ocean  Activities  and  for  Commuracattons  Income  

Guklance  Under  Subpart  F  Relating  to  Certain  Hybrkl  Transactkxis 

Educatwn  Credits - Z""lZ",'oc^"'\ 

Certain  Asset  Transfers  to  Regulated  Investment  Companies  (RICs)  and  Real  Estate  Investment  Trusts  (REUS) 
Rules  for  Sourcing  Certain  Transportatron  Income.  Space  or  Ocean  Activity  Income,  and  Related  Foreign  Base 

Company  Shipping  Income 

Definitkyi  of  Accounting  Mettwd  - — •• - : 

Guaranteed  Investment  Contracts  •••• 

Changes  in  Entity  dassifwatton:  Special  Rule  for  Certain  Foreign  Eligibte  Entities 

Definitkxi  of  Private  Activity  Bond— Refunding  Regulatrons •• 

Altocatkm  and  Apportk)nment  of  Interest  Expense  and  Certain  Other  Expenses  

Definitkxi  of  Passive  Foreign  Investment  Company  Under  Sectkxi  1297 . — - - 

HIPAA  Portability 

Applwatkxi  of  Separate  Foreign  Tax  Credit  Limitetkxis 

Clarificatkxi  of  Foreign-Based  Company  Sales  Income  Rules - - - 

CapitaKzatkxi  of  Interest  and  Carrying  Charges  Property  Altocabte  to  Straddtes - - — •• 

Definitkxi  of  Diesel  Fuel •••••••■• 

Guklance  Necessary  to  Facilitate  Electronk:  Tax  Administratton - 

Active  Conduct  of  an  Insurance  Business  Under  PFIC  Rules - • 

Disaltowance  of  Deductkxis  and  Credits  for  Failure  to  File  Timely  Retum 

Withhokling  Tax  on  Foreign  Partners'  Sfiare  of  Effectively  Connected  Income — 

Infomnatkxi  Reporting  on  CanceUatkxi  of  Indebtedness 


1545-AK74 
1545-AL82 
1545-AL93 
1545-AM11 
1545-AM90 
1545-AM91 
1545-AM97 
1545-AN40 
1545-AN73 
1545-A022 
1545-A024 
1545-A025 
1545-A072 
1545-AP10 
1545-AP30 
1545-AP33 

1545-AP52 
1545-AQ55 
1545-AQ70 
1545-AR25 
1545-AR26 
1545-AT82 
1545-AT96 
1545-AU19 
1545-AU29 
1545-AU49 
1545-AU89 
1545-AU91 
1545-AU94 
1545-AV27 

1545-AV55 
1545-AV97 
1545-AW13 
1545-AW19 
1545-AW33 
1545-AW50 
1545-AW63 
1545-AW65 
1545-AW92 

1545-AX02 
1545-AX21 
1545-AX22 
1545-AX39 
1545-AX55 
1545-AX72 
1545-AX78 
1545-AX84 
1545-AX88 
1545-AX91 
1545-AX92 
1545-AX97 
1545-AY04 
1545-AY20 
1545-AY26 
1545-AY28 
1545- A Y35 
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Sequence 
Number 


2905 

2906 
2907 
2906 
2906 
2910 
2911 
2912 
2913 

2914 
2915 
2916 

2917 
2918 
2919 
2920 
2921 
2922 
2923 
2924 
292S 
2926 
2927 
2926 
2929 
2930 
2931 


Sequence 
Number 


2992 
2993 
2994 
2996 

2996 
2997 


2940 
2941 
2942 
2943 
2944 
2945 
2946 
2947 
2946 
2949 
2960 
2961 
2962 
2963 
2964 


Internal  Revenue  Service — Long-Term  Actions  (Continued) 


Title 


Special  Rules  Relating  to  Transfers  ct  Intangibtes  to  Foreign  Corporations  

Speciai  Rules  for  S  Corporations 

Election — Assets  Acquisitions  of  Insurance  Companies 

Previousiy  Taxed  Earnings  and  Profits  UrKler  Sutiparl  F 

Treatment  of  Community  Income  tor  Certain  Individuals  Not  Filing  Joint  Returns 

Chantai)le  Lead  Interest 

Transitional  Relief  for  Qualified  Intermediaries 

Procurement/Purchasing  Card  Reportir>g  - 

Application  of  the  Federal  Insurance  Contributions  Act,  Federal  Unemployment  Tax  Act  and  Collection  of  Income 
Tax  at  Source  to  Statutory  Stock  Options  « 

Transfers  of  C  Corporation  Property  to  RICs  or  REITs .~ 

Treatment  of  Certain  Obligation-shifting  Transactions  .= .'.'. 

Information  Reporting  for  Qualified  Tuition  and  Related  Expenses;  Magnetic  Media  Filing  Requirements  for  Infor- 
mation Returns  

Compensatory  Stock  Optkxis  Under  Section  482 

Required  Distnbutions  from  Retirement  Plans ; - , ; 

Circular  230 — Tax  Shelter  Amendments  .» 

Foreign  Corporations — Treatment  of  Distributions  or  Liquidations 

ANocation  and  Apportionment  of  Interest  Expense 

Eamir)gs  and  Profits  Attnbution  Principles 

Guidance  To  Facilitate  Electronic  Tax  Administration  

Disck>sure  of  Reportable  Transactions  

Registration  of  Reportable  Transactioris 

List  Maintenarx:e  Requirement  for  Reponat)te  Transactions 

Authonzation  for  IRS  to  Charge  Fees  For  Copying  Exempt  Organization  Returns 

Authorization  for  IRS  to  Charge  Fees  For  Copying  Exempt  Organizations  Returns  (Temporary) 

Structured  Settlement  Factoring  Transactions  (Temporary) 

Accrual  Rules  for  Creditat)le  Foreign  Taxes  and  Guidance  on  Char)ge  in  Taxable  Year  

Treatment  of  Services  Urxler  Section  482 


Internal  Revenue  Service — Completed  Actions 


Title 


Regulation 

Identification 

Number 


Electing  Small  Business  Trust  

Required  Distritxjtions  From  Qualified  Plans  and  Individual  RMirement  Plans 

Middleman  Regulation 

Relief  From  Joint  and  Several  Liability  on  Joint  Return  

Information  Reporting  for  Payments  of  Interest  on  Education  Loans  

IModifications  and  Additions  to  the  Unified  Partrwrship  Audit  Procedures 

Compromises  

Transfer  of  REMIC  Residual  Interest 

Change  of  Annual  Accounting  Period 

Agent  for  ttie  Consolidated  Group  

Equity  Options  with  Flexit>le  Terms  , 

Clarification  of  Entity  Classification  Rules ?. 

Detemunation  of  Basis  of  Partners  Interest;  Special  Rules 

Hedging  Transactions  

Regulations  Governing  Practice  Before  the  Internal  Revenue  Service 

Guidarx:e  for  Imposing  Tax  Liability  on  Foreign  Persons 

Mid-Contract  Cftange  in  Taxpayer 

GuidarKe  Ur)der  Subpart  F  Reiatirig  to  Partnerships 

Guidarfce  Necessary  to  Facilitate  Electronic  Tax  Administration  

Insurance  Companies— Tax  Ur>der  Subchapter  L „ 

Foreign  Partners 

Notice  to  Interested  Parties 

Required  Distributions  from  Retirement  Plans 


1545-AY41 
1545-AY44 
1545-AY49 
1545-AY54 
1545-AY83 
1545-AY86 
1545-AY92 
1545-BA17 

1545-BA26 
1545-BA36 
1545-BA41 

1545-BA43 
1545-BA57 
1545-BA60 
1545-BA70 
1545-BA79 
1545-BA92 
1545-BA93 
1545-BA96 
1545-B807 
1545-8808 
1545-B809 
1545-8821 
1545-8822 
1545-8824 
1545-8827 
1545-8831 


Regulation 

Identification 

Number 


1545-AU76 
1545-AV82 
1545-AW48 
1545-AW64 
1545-AW67 
1545-AW86 
1545-AW88 
1545-AW98 
1545-AX15 
1545-AX56 
1545-AX66 
1545-AX75 
1545-AX94 
1545-AY02 
1545-AY05 
1545-AY13 
1545-AY31 
1545-AY45 
1545-AY56 
1545-AY60 
1545-AY66 
1545-AY68 
1545-AY69 
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Internal  Revenue  Seivice— Completed  Actions  (Continued) 

■ 1 

Sequence 
l^umber 

TiHe 

Regulatk)n 

Mentifttatkm 

Number 

Re 
Gl 

w 
Di! 

til 
M< 
Ta 
Lo 
Ci 
R< 

1545-AY70 

2955 
2956 

quired  Distnbutions  trom  netiremem  rians 

lidance  Under  Sectkxi  355(e);  RecognitioB-of  Gain  on  Certain  Distributions  of  Stock  or  Securities  m  Conneciion 

1545-8A55 

2957 

im  an  Aqmsiuon 

sctosures  of  Return  Infonnatkin  to  Olftoers  and  Empk>yees  of  the  Department  of  Agnculture  for  Certain  Statis- 

1545-8A56 

1545-BA62 

2958 

xlification  of  Tax  bneiter  nuies  iii " 

1545-8A68 

2959 

ixation  of  Tax-Exempt  Organizations  income  iioin  v^urpuiiMB  ov  ~jiaufa»^/ .* 

1545-BA74 

2960 

6S  Limitation  nutes — Amenoeo 

■        1     .t  i-k-«M*i:.jniM.4  fci.ii  i^V^d-krntwwi  1  rwoAf  in  ^Anttratn  rWllllfn  YfiArfi                          

1545-BA76 

2961 
2962 

irryback  of  Consolidated  Net  operating  Losses  »  a^paran  neium  iwna 

ifund  of  Mistaken  Contnbutkxis 

1545-8A87 

Internal  Revenue  Service— Discontnued  Entries 

Regulatnn 

Identificatkxi 

Number 

Title 

Date 

Comments 

1545-AJ57 
1545-AU15 
1545-AW21 

1545-AW36 
1545-AW61 
1545-AY62 
1545-AY95 
1545-8A12 

1545-8A15 
1545-eA35 

1545-8A63 
1545-BA66 
1545-8A67 

Income  Tax— Reciprocal  Exempttons  for  Certain  Transportation  Income 

Reporting  Requirements  for  Widety  HeW  Fixed  Investment  Tmsts 

Estate  Tax  Dediirikjn  for  Qualified  Family-Owned  Business  Interests 
(QF08I) 

Disregarded  Entities 

Merchandise  Regulatkxi 

Guktence  on  Reporting  of  Deposit  Interest  Pakl  to  NonreskJent  Aliens 

Tenninatkin  of  QSub  Electton 

GuMance  Regarding  the  Treatment  by  a  Corporatton  of  Financial  Instru- 
ments Based  on  the  Value  of  that  Corporatton's  Stock 

ConsoMated  Returns;  Investment  Adjustments  Involving  Prefened  Slock 

Disctosures  of  Return  Informatkxi  to  Offwers  and  Emptoyees  of  the  Depart- 
ment of  Agriculture  for  Certain  Statistfcal  Purposes  and  Related  Activities 

Primary  Profit  *totive 

Modificalkxi  of  Tax  Shelter  Rules  III 

Modificatkxi  of  Tax  Shelter  Rules  111  (Temporary) 

08/02/2002 
06/20/2002 
04/30^2002 

11/15/2001 
07/31/2002 
08/02/2002 
08/09/2002 
08/12/2002 

08/08/2002 

06/igiri>uo2 

07/24/2002 
05A)8/2002 
05A)8/2002 

Withdrawn 
Withdrawn 
Withdrawn 

Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 

Withdrawn 
Withdrawn 

Withdrawn 
Withdrawn 
Withdrawn 

1 ■ 

Office  of  Thrift  Supervisiof>— Proposed  Rule  Stage 

Sequence 
-    Number 

Tide 

Regulatmn 

Identificatkxi 

Number 

1 
1 

1550-AB11 

2963 
2964 

2  CFR  567  Capital  Huies 

2  CFR  571  Fair  Credit  Reporting 

1550-AB33 

Office  of  Thrift  Supervision— Final  Rule  Stage 

Sequerwe 
Number 

Title 

Regulatnn 

klentificatmn 

Nuntber 

2965 

1 
1 

2  CFR  550  Recordkeeping  and  Confimwtton  Requirements  (or  Securities  Transacttons;  FiAidaiy  Powers  of  Sav- 

1550-AB49 

mgs  Associations 

2  CFR  562  Regulatory  Reporting  Standards:  Qualificatkxw  for  Independent  Public  Accounts  Pertonmng  Audit 
Senrices  lor  Voluntary  Audit  Fieis - 

1550-AB54 
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Office  of  Thrift  Supervision — Long-Term  Actions 


Sequence 
Nurpbfir 


2967 


THIe 


12  CFR  545  Ovedors  and  Officers  

12  CFR  563e  Community  Reinvestment  Act 


Regulation 

Identification 

Number 


155(>-AB19 
1550-AB48 


Office  oi  Thrift  Supeivisior>— Completed  Actions 


Sequerwe 
Number 


2969 

2970 
2971 


Title 


12  CFR  563b  Mutual  Savings  Assodations,  Mutual  Holding  Company  Reorganizations,  and  Conversions 

12  CFR  567  Capital:  Qualifying  Modgage  Loan.  Interest  Rate  Risk  Component,  and  Misceflaneous  Changes 
12  CFR  560  Allemative  Mortgage  Transaction  Parity  Act;  Preemption 


Regulation 

Identification 

Number 


1550-AB24 
1550-AB45 
1550-AB51 


Department  of  the  Treasury  (TREAS) 
Departmental  Offices  (DO) 


Proposed  Rule  Stage 


2499.  •  AMENOMEKTS  TO  THE 
GOVERNMENT  SECtiRfTIES  ACT 
REGULATIONS:  CUSTOMER 
PfK>TECT10N-RESERVES  AND 
CUSTODY  OF  SECURITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  78o-5(b)(l)(A): 
15  USC  78o-5(b)(4) 

CFR  Citation:  17  CFR  403.4 

Legal  Deadline:  None 

Abstract:  The  proposal  would  allow  for 
the  expansion  of  the  categories  of 
collateral  registered  Govenunent 
securities  brokers  and  dealers  may 
pledge  when  borrowing  fully  paid  or 
excess  margin  securities  from 
customers.  This  proposal  is  a 
conforming  technical  amendment  to  the 
Government  Securities  Act  regulations 
based  on  the  Securities  and  Exchange 
Commission's  previously  proposed 


revisions  to  its  customer  protection 
requirements  for  brokers  and  dealers 
subject  to  the  requirements  of  17  CFR 
240.15c3-3(b)(3). 


Action 


FR  cue 


NPRM 

NPRM  Comment 
Period  End 


01/00/03 
02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lori  Santamorena, 
Executive  Director,  Department  of  the 
Treasury,  Bureau  of  the  Public  Debt, 
Room  315,  Government  Securities 
Regulations  Staff,  999  E  Street  NW.. 
Washington,  DC  20239-0001 
Phone:  202  691-3632 
Fax:  202  219-3639 


Email:  govsecreg@bpd.treas.gov 

Deidere  R.  Brewer,  Government 
Securities  Specialist,  Department  of  the 
Treasury,  Bureau  of  the  Public  Debt, 
Room  315,  Government  Securities 
Regulations  Staff,  999  E  Street  NW.. 
Washington,  DC  20239-001 
Phone:  202  691-3632 
Fax:  202  219-3639 
Email:  govsecreg@bpd.treas.gov 

Kevin  Hawkins,  Government  Securities 
Specialist,  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  Room  315, 
Government  Securities  Regulations 
Staff,  999  E  Street  NW..  Washington, 
DC  20239-0001 
Phone:  202  691-3632 
Fax:  202  219-3639 
Email:  govsecreg@bpd.treas.gov 

RIN:  1505-AA94 


Department  of  the  Treasury  (TREAS) 
Departmental  Offices  (DO) 


Hnal  Rule  Stage 


2460.  AMENDMENTS  TO  THE  LARGE 
POSITION  RULES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  15  USC  78o-5(f) 

CFR  Citation:  17  CFR  420 

Legal  Deadline:  None 

Abstract:  The  rule  amends  the  large 
position  recordkeeping  and  reeporting 
requirements  pertaining  to  very  large  * 
positions  in  certain  Treasury  securities. 


The  modifications  will  improve  the 
information  available  to  Treasury  and 
other  regulators. 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Firtal  Action 


07/31/02  67  FR  49630 
09/16/02 


01AXV03 

Regulatory  Flexil>illty  Analysis 
Required:  No 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lori  Santamorena. 
Executive  Director,  Department  of  the 
Treasury,  Bureau  of  the  Public  Debt. 
Room  315,  Government  Securities 
Regulations  Staff.  999  E  Street  NW.. 
Washington,  DC  20239-0001 
Phone:  202  691-3632 
Fax:  202  219-3639 
Email:  govsecreg@bpd.treas.gov 
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Lee  Grandy.  Associate  Director, 
Department  of  the  Treasury,  Bureau  of 
the  Public  Debt,  Room  315, 
Government  Securities  Regulations 
Staff,  999  E  Street  NW.,  Washington, 
DC  20239-0001 
Phone:  202  691-3632 
Fax:  202  2W-3639 
Email:  govsecreg@bpd.tiea8.gov 

RIN:  1505-AA88 

2461.  e  DEPARTMENT  OF  THE 
TREASURY  ACQUISniON 
REGULATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12931,  as 
amended,  41  USC  401.  et  seq;  41  USC 
414;  31  USC  5136;  48  CFR  ch  1, 
subpart  1.3 

CFR  Citation:  48  CFR  ch  10 

Legal  Deadline:  None 

Abstract:  The  Department  of  the 
Treasury  is  revising  the  Department  of 
the  Treasury  Regulation  (DTAR)  in  its 
entirety.  Treasury  has  rewritten  the 
DTAR  into  plain  English,  and  has  also 
updated  the  regiilation  to  reflect 
changes  to  the  Federal  Acquisition 
Regulation.  The  DTAR  includes  both 
policy  direction  and  regulatory 
guidance. 

Timetable: 


Action 


FR  CHe 


Interim  Final  Rule         11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Angelie  Jackson. 
Department  of  the  Treasury,  Suite 
400w.  Office  of  the  Procurement 
Executive.  1500  Pennsylvania  Avenue 
NW..  c/o  1310  G  Street  NW., 
Washington.  DC  20220 
Phone:  202  622-0245 
Fax:  202  622-2273 
Email:  angelie.)ackson@do.treas.gov 

RIN:  1505-AA89 

2462.  e  TREASURY  DEBT 
COLLECTION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  5514;  26  USC 
6402:  31  USC  321;  31  USC  3701;  31 
UC  3711:  31  USC  3716  to  3718;  31  USC 
3720A;  31  USC  3720B;  31  USC  3720D 

CFR  Citation:  31  CFR  5 


None 

This  rule  updates  the 
Department  of  the  Treasury's  debt 
collection  regulations  to  conform  with 
the  Debt  Collection  Improvement  Act 
of  1996,  the  revised  Federal  Claims 
Collection  Standards,  and  other  laws 
applicable  to  the  collection  of  debts 
owed  to  Treasury.  This  rule  also 
updates  Treasury's  regulations 
governing  the  oBsei.  of  Treasury-issued 
payments  to  collect  debts  owed  to  other 
Federal  agencies. 


Action 


Dale         FR  Cite 


Interim  Fmal  Ruie         11AXV02 
Interim  Final  Rule         12/00/02 

Comment  Period 

End 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectsd:  Federal 

Agency  Contact  Cathy  Thomas. 
Department  of  the  Treasury, 
Metropolitan  Square  Room  6228.  Office 
of  the  Deputy  Qiief  Financial  Officer, 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220 
Phone:  202  622-0817 
Fax:  202  622-2318 

RIN:  1505-AA90 

2463.  e  BANK  ENTERPRISE  AWARD 
(BEA)  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  I834a;  12 
USC  4703  note;  12  USC  4713;  31  USC 
321;  PL  104-19 

CFR  Citation:  12  CFR  1806 

l.egal  Deadline:  None 

AlMtract:  The  revisions  .  ontain  a 
number  of  changes,  which  clarify 
current  requirements,  and  change  some 
others.  This  rule  also  simplifies  current 
reqiiirements  and  updates  various 
references.  However,  in  order  to 
facilitate  implementation  of  the  BEA 
Program  regulations  by  participating 
insvired  depository  institutions,  the 
complete  text  of  the  regulations,  as 
amended,  is  published  by  this  interim 
rule. 


Action 


FR  Cite 


Interim  Fnal  Rule 
Interim  Fmal  Rule 

Comment  Period 

End 


11/00/02 
01/00A)3 


IMe         FR  Cite 


Interim  Final  Rule         11/00A)2 
Effective 

Regulatory  Flexibility  Analysis 
Rsquirad:  No 

Small  EntWaa  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ashanti  McCallum, 

Legal  Assistant,  Department  of  the 

Treasury,  Suite  200,  601  13th  Street 

NW.,  Washington,  DC  20005 

Phone:  202  622-9018 

Fax:  202  622-8244 

Email:  mccallum@cdfi.treas.gov 

RIN:  1505-AA91 

2464.  •  COMMUNITY  DEVELOPMENT 
RNANCIAL  INSTITUTIONS  (CDR) 
PROGRAM 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  12  USC  4703;  12  USC 
4703  note;  12  USC  4717;  31  USC  321 

CFR  Citation:  12  CFR  1805 

Legal  Deadline:  None 

AlMtract:  This  revised  interim  rule: 
revises  the  primary  mission  eligibility 
test  to  comply  with  the  plain  meaning 
of  the  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (the  Act);  reduces  the  frequency 
of  previously  approved  collections  of 
information  by  replacing  semiannual 
reporting  requirements  with  annual 
reporting  requirements;  clarifies  the 
terms  and  conditions  imderlying  an 
award  of  assistance  prior  to  the 
execution  of  an  assistance  program; 
achieves  regulatory  economy  and 
efficiency  by  deleting  references  to 
application  content  requirements  and 
other  matters  that  have  been  and  will 
continue  to  be  thoroughly  addressed  in 
the  various  applications  and  in  the 
Notices  of  Funds  Availability  (NOFA); 
and  makes  technical  and  clarifying 
changes  that  the  Fund  believes  will 
generally  inure  to  the  benefit  of  CDFIs 
and  entities  proposing  to  become 
CDFIs. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Interim  Fmal  Rule 
Interim  Final  Rule 

Comment  Period 

End 


11/00/02 
01/00/03 

11/tXV02 
01/00/03 
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Action 


DM*  FR  CM* 


Interim  Final  Rule 
Effective 


11/00/02 


Regulatory  FlexMllty  Analysis 
Required:  No 

Qovemment  Levels  Affected:  None 

Agency  Contact  Ashanti  McCallum. 

Legal  Assistant.  Department  of  the 

Treasury,  Suite  200,  601  13th  Street 

NW.,  Washington,  DC  20005 

Phone:  202  622-9018 

Fax:  202  622-8244 

Email:  mccallimi@cdfi.treas.gov 


1505-AA92 


Rnal  Rule  Stage 


2465.  •  COMMUNITY  DEVELOPMENT 
HNANOAL  INSrmjTIONS  (C0F1) 
PROGRAM  NPRM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  4703;  12  USC 
4703  note;  12  USC  4717;  31  USC  321 

CFR  Citation:  12  CFR  1805 

Legal  Deadline:  None 

AlMtract:  We  are  proposing  changes  to 
require  entities  certified  by  us  as 
Conamunity  Development  Financial 
Institutions  (CDFIs)  to  submit  reports 
that  we  may  from  time  to  time  require 
to  enable  us  to  better:  1)  evaluate  the 
impact  of  the  CDFI  Program;  and  2) 
monitor  such  entities'  continued 
eligibility  as  certified  CDFIs.  We  are 
also  proposing  to  give  the  Fund  the 
discretion  to  decertify  a  certified  CDFI 
that  does  not  timely  submit  such 
required  reports. 


Timetabia: 


Action 

DM* 

FRCHe 

NPRM 

11/0Q«)2 

NPRM  Ckxnment 

01AXV03 

Period  End 

Interim  Final  Rule 

11AXV02 

Interim  Final  Rule 

01AXV03 

Comment  Period 

End 

Interim  Final  Rule 

11AXV02 

Effective 

Regulatory  FlexMiity  Analysis 

Required:  No 

Government  Levels  Affected: 

None 

Agency  Contact:  Ashanti  McCallum, 

Legal  Assistant,  Department  of  the 

Treasury,  Suite  200.  601  13th  Street 

NW..  Washington.  DC  20005 

Phone:  202  622-9018 

Fax:  202  622-8244 

Email:  mccallumdcdfi.treas.gov 

RIN:  1505-AA93 


Department  of  ttie  Treasury  (TREAS) 
Departmental  Offices  (DO) 


Long-Term  Actions 


2466.  POSSIBLE  REGULATION  OF 
ACCESS  TO  ACCOUNTS  AT 
FIflANCtAL  mSTITUnONS  THROUGH 
PAYMENT  SERVICE  PROVIDERS 

Prtortty:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

CFR  Citation:  31  CFR  ch  n 


Action 


DM*  FR  Cili 


Actioii 


FR  Cll* 


ANPRM  01/08/99  64  FR  1149 

ANPRM  Comment        04/08/99 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agertcy  Contact  Roger  Bezdek 
Phone:  202  622-1807 

RIN:  1505-AA74 


2467.  RNANCU^L  ACTIVITIES  OF 
RNANOAL  SUBSIDIARIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 


Action 


FR  cue 


Interim  Fnai  Rule 


03/20/00  65  FR  14819 


Interim  Final  Rule         03/14/00 

Effective 
Interim  Final  Rule  05/15/00 

Comment  Period 

End 
Next  /Kction  Undetemiined 

Regulatory  Flexlt)iltty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gary  W.  Sutton 

Phone:  202  622-1976 

Fax:  202  622-1974 

Email:  gary.sutton9do.treas.gov 

RIN:  1505-AA80 


2468.  RNANCIAL  SUBSIDIARIES 

f*riortty:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsclsd:  None 

Agency  Contact:  Gary  W.  Sutton 

Phone:  202  622-1976 

Fax:  202  622-1974 

Email:  gary.sutton9do.treas.gov 

RIN:  1505-AA81 


2469.  SECRETARY'S  DETERMINATION 
OF  REAL  ESTATE  BROKERAGE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  12  CFR  1501.2 

Timetable: 


Action 


Date 


FR  Cite 


01A)3«)1   66FR307 
03A)2/01 


05/01/01   66  FR  12440 


NPRM 

NPRM  Comment 

PenodEnd 
NPRM  Comment 

Period  Extended 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gary  W.  Sutton 

Phone:  202  622-1976 

Fax:  202  622-1974 

Email:  gary.suttonOdo.treas.gov 

RIN:  1505-AA84 

2470.  SECRETARY'S  DETERMINATION 
OF  OTHER  ACTIVITIES  HNANOAL  IN 
NATURE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  12  CFR  1501.2 


Action 


FR  Cite 


Interim  Final  Rule 


01A)2/01   66FR257 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


75009 


TREAS— DO 


Long-Term  Actions 


Action 


Date         FR  Cite 


Interim  Fmal  Rule         01A)2A)1 

Effective 
Interim  Final  Rule  02/D2A)1 

Comment  Period 

End 
Next  Action  Undetemiined 

Regulatory  FlexibUlty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Gary  W.  Sutton 

Phone:  202  622-1976  nprm 


Fax:  202  622-1974 

Email:  gary.sutton@do.treas.gov 

RIN:  1505-AA85 

2471.  COMMON  RULE  SUSPENSION 
AND  DEBARMENT 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  31  CFR  19;  31  CFR  20 


FR  Cite 


Action 


FR  Cite 


NPRM  Comment  03/2S/02 

PenodEnd 
Next  M6or\  Undetemiined 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cathy  Thomas' 
Phone:  202  622-0817 
Fax:  202  622-2318 


01/23/02  67FR32^        RIN:  1505-AA86 


Department  of  the  Treasury  (TREAS) 
Departmental  Offloes  (DO)  


2472.  COUNTER  MONEY 
LAUNDERING  REQUIREMENTS- 
CORRESPONDENT  ACCOUNTS; 
FOREIGN  SHELL  BANKS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  31  CFR  103 


Completed: 


Date        FR  Cite 


Transferred  To  1506-    09/23/02 
AA35 

Regulatory  Flexibility  Analysis 
Required:  No 


Department  of  the  Treasury  (TREAS) 

Rnancial  Crimes  Enforcement  Networtc  (RNCEN) 


2473.  AMENDMENT  TO  THE  BANK 
SECRECY  ACT  REGULATIONS- 
DELEGATKW  OF  AUTHORITY  TO 
ASSESS  CIVIL  MONEY  PENALTIES 
ON  DEPOSITORY  INSTITUTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  31  USC  5321(e),  Bank 

Secrecy  Act 

CFR  Citation:  31  CFR  103 

Legal  Deadline:  None 

AtMtract:  This  NPRM  proposes  to 
delegate  to  the  appropriate  Federal 
banking  regulatory  agencies,  the 
authority  to  assess  civil  money 
penalties  on  depository  institutions  for 
violations  of  the  Bank  Secrecy  Act.  The 
regulation  would  prescribe  the 
parameters  of  the  delegated  authority. 

Timelalile: 


Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA08 


Action 


Date 


FR  Cite 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 
Government  Levels  Affected:  Federal 

Agency  Contact:  Office  of  the  Chief 
Coimsel,  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39,  Vienna,  VA  22183 


2474.  AMENDMENTS  TO  THE  BANK 
SECRECY  ACT  REGULATK>NS— 
REQUIREMENT  THAT  RNANCIAL 
INSTmmONS  ESTABUSH  ANTI- 
MONEY  LAUNDERING  PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  5316(h) 

CFR  Citation:  31  CFR  103.65:  31  CFR 
103.66:  31  CFR  103.67 

Legal  Deadline:  Final,  Statutory,  April 
24,  2002,  PL  107-56,  sec  352. 

Abstract:  FinCEN  will  issue  a  series  of 
regulations  regarding  anti-money 
laundering  program  requirements  for 
various  financial  institutions,  as 
defined  in  the  Bank  Secrecy  Act  (BSA). 


Anti-Monay  Laundering  Programs  for 
Businassaa  Engaged  in  Vehicle  Sales, 
Including  Automot>ile,  Airplane  &  Boat 


Sates 

NPRM  ':2'0a'02 


Completed  Actions 


Government  i.evels  Affected:  None 

Agency  Contact:  Gary  W.  Sutton 

Phone:  202  622-1976 

Fax:  202  622-1974 

Email:  gary.sutton@do.treas.gov 

RIN:  1505-AA87 
BiLUNG  cooe  4nO-2S-S 


Proposed  Rule  Stage 


Anti-Money  Laundering  Programs  for 
Dealers  in  Precious  Metels,  Stones  or 


NPRM  11/00/02 
Anti-Money  Laundering  Programs  for 
Rnancial  Institutions 
Interim  Final  Rule  04/29/02  (67  FR  21 1 10) 
Interim  Final  Rule  Comment  Period  End 

05/29/02 
Final  Action  12A)0/02 
Antt-Money  Laundering  Programs  for 
Insurance  Companies 
NPRM  09/26A)2  (67  FR  60625) 
NPRM  Comment  Period  End  1 1/25/02 
Final  Rule  12/00/02 
Anti-Money  Laundering  Programs  for  Loan 
a  Finance  Companies 
NPRM  11/00/02 
Anti-Money  Laundering  Programs  for 
Money  Services  Businesses 
Interim  Final  Rule  04/29/02  (67  FR  21114) 
Interim  Final  Rule  Comment  Period  End 

Final  Action  12/00/02 
Anti-Money  laundering  Programs  for 
Mutual  Funds 

Interim  Final  Rule  04/29/02  (67  FR  21 1 17) 
Interim  Final  Rule  Comment  Period  End 

05/29/02 
Final  Action  12/00/02 
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Proposed  Rule  Stage 


Anti-Money  Laundering  Programs  for 
Operator*  of  a  Cracttt  Card  System 

Interim  Final  Rule  04/29/02  (67  FR  21 121) 
Interim  Final  Rule  Comment  Penod  End 

05/29/02 
Final  Action  12/00/02 
Anti-IMoney  Laundering  Programs  for 
Unragisterad  Investment  Companies 

NPRM  Oa'26/02  (67  FR  60617) 
-   NPRM  Comment  Period  End  1 1/25/02 
Final  Rule  12/00/02 

Regulatory  Flexibility  Analysia 

Required:  No 

Govemmefft  Levels  Affected:  None 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39.  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA28 


2475.  e  RNANCIAL  CRIMES 
ENFORCEyENT  NETWORK; 
AMENDMENT  TO  THE  BANK 
SECRECY  ACT  REGULATK>NS— 
REQUIREMENT  THAT  CURRENCY 
EXCHANGERS  REPORT  SUSPK;K>US 
TRANSACTK)NS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  5318(g) 

CFR  Citation:  31  CFR  103.20 

Legal  Deadline:  None 

AtMtract:  This  NPRM  proposes  to 
require  currency  exchangers  to  report 
suspicious  transactions  to  the 
Department  of  the  Treasury.  The 
amendments  constitute  a  further  step  in 


the  creation  of  a  comprehensive 
systems  (to  which  other  money  services 
businesses  are  already  subject)  for  the 
reporting  of  suspicious  transactions  by 
financial  institutions.  Such  a  system  is 
a  core  component  of  the  counter-money 
laundering  strategy  of  the  Department 
of  the  Treasury. 


Dels  FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


10/17/02  67  FR  64075 
12/16/02 

01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:'  None 

Federalism:  Undetermined 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasiuy, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39.  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  150&-AA34 

2476.  e  RNANCIAL  CRIMES 
ENFORCEMENT  NETWORK; 
AMENDMENT  TO  THE  BANK 
SECRECY  ACT  REGULATIONS 
REQUIREMENT  THAT  INSURANCE 
COMPANIES  REPORT  SUSPICIOUS 
TRANSACTKMIS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1829b:  12 
USC  1951  to  1959;  31  USC  5311  to 
5332 


CFR  Citation:  31  CFR  103.16 

Legal  Deadline:  None 

Abstract:  This  NPRM  proposes  to 
require  insurance  companies  to  report 
suspicious  transactions  to  the 
Department  of  the  Treasury.  The 
amendments  constitute  a  further  step  in 
the  creation  of  a  comprehensive  system 
for  the  reporting  of  suspicious 
transactions  by  the  major  categories  of 
financial  institutions  operating  in  the 
U.S.  as  a  part  of  the  counter-money 
laundering  program  of  the  Department 
of  the  Treasury. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


10/17/02  67  FR  64067 
12/16/02 

01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasury, 
Financial  Ciimes  Enforcement  Network, 
P.O.  Box  39,  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA36 


Department  of  the  Treasury  (TREAS) 

Rnancial  Crimes  Enforcement  Network  (FINCEN) 


FIruil  Rule  Stage 


2477.  AMENDMENT  TO  THE  BANK 
SECRECY  ACT  REGULATIONS 
REGARDING  REPORTING  OF  CROSS- 
BORDER  TRANSPORT  ATK>N  OF 
CERTAIN  MONETARY  INSTRUMENTS 

Priority:  Substantive,  Nonsignificant 


Tbnetabla: 


Auttwrlty:  31  USC  5312(a)(3), 
Bank  Secrecy  Act 

CFR  Citation:  31  CFR  103 

Legal  Deadline:  None 

Abstract:  This  rule  will  require 
reporting  of  cross-border  transportation 
of  certain  negotiable  instnmients. 


Action 


Dele         FR  CNs 


01/22/97  62  FR  3249 
04/22/97 

06/00/03 


NPRM 

NPRM  Ckxnment 

Period  End 
Finai  Action 

ftogulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasiuy, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39,  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA15 


2478.  AMENDMENT  TO  THE  BANK 
SECRECY  ACT  REGULATIONS— 
EXEMPnONS  FROM  THE 
REQUIREMENT  TO  REPORT 
TRANSACTK>NS  IN  CURRENCY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  I829b:  12 
USC  1951  to  1959:  31  USC  5311  to 
5330 

CFR  Citation:  31  CFR  103 

Legal  Deadline:  None 

Abstract:  This  docimient  contains  an 
interim  rule  that  further  reforms  and 
simplifies  the  process  by  which ' 
depository  institutions  may  exempt 
transactions  of  retail  and  other 
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businesses  from  the  requirement  to 
report  transactions  in  currency  in 
excess  of  $10,000.  The  interim  rule  is 
part  of  a  continuing  program  to  reduce 
unnecessary  burdens  upon  financial 
institutions  complying  with  the  Bank 
Secrecy  Act  and  increase  the  cost- 
effectiveness  of  the  counter-money 
-laundering  policies  of  the  Department 
of  the  Treasury. 


Action 


FR  one 


07126100  65  FR  46356 
07/31/00 

09/26/00 


06/00/03 


interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Fmal  Rule 

Comment  Period 

End 
Fmal  Action 

RaguMory  FlexibWty  Analysis 
Raqulrad:No 

Small  Entttlas  Affadad:  No 

Govammant  Levels  Affadad:  None 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39.  Vienna.  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA23 

2479.  AMENDMENT  TO  THE  BANK 
SECRECY  ACT  REGULATIONS- 
REQUIREMENT  THAT  NONnNAKK^IAL 
TRADES  OR  BUSINESSES  REPORT 
CERTAIN  CURRENCY 
TRANSACnONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  I829b;  12 
USC  1951  to  1959;  31  USC  5311  et  seq.; 
PL  107-56 

CFR  Citation:  31  CFR  103.30 

Legal  Deadline:  Final,  Statutory,  April 
26.  2002.  Interim  rule  published 
12/31/2001. 

Abetract  This  dociunent  contains  an 
interim  rule  amending  the  Bank 
Secrecy  Act  regulations  to  require 
certain  persons  to  report  currency 
received  in  the  course  of  their  trade  or 
business. 


Action 


FR  Cite 


NPFIM 

NPRM  Comment 

Period  End 
Interim  Fmal  Rule 
Fmal  Action 


12/31/01   66  FR  67685 
03^1/02 

12/31/01  661=^67680 
12AXV02 


Regulatory  FlexH)illty  Analysis 
Requhed:  No 

Government  Levels  Affected:  None 

Agency  Contact  Office  of  the  Chief 
Counsel.  Department  of  the  Treasiiry, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39.  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA25 

2480.  e  DUE  DILIGENCE 
REQUIREMENTS  FOR 
CORRESPONDENT  ACCOUNTS  AND 
PRIVATE  BANKING  ACCOUNTS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandatee:  Undetermined 

Legal  Authority:  31  USC  53l8(i) 

CFR  Cnatlon:  31  CFR  103.175-103.178 

Legal  Deadline:  Final,  Statutory.  July 
23,  2002,  PL  107-56,  sec  312.    = 

Abstraet:  Section  5318(i)  of  title  31, 
U.S.  Code,  added  by  section  312  of  the 
Uniting  and  Strengdiening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
(USA  PATRIOT  Act)  of  2001  requires 
U.S.  financial  institutions  to  establish 
due  diligence  policies,  procedures,  and 
controls  reasonably  designed  to  detect 
and  report  money  laimdering  throiigh 
correspondent  accoimts  and  private 
banking  accounts  that  U.S.  financial 
institutions  establish  or  maintain  for 
non-U.S.  persons.  Section  312  takes 
effect  on  July  23,  2002,  whether  or  not 
Treasury  has  issued  a  final  rule 
implementing  that  provision. 

Timetable: 


Action 


Data         FR  Cite 


05/30/02  67  FR  37736 
07/01/02 

07/23/02  67  FR  48347 
07/23/02 

06/22/02 


NPRM 

NPRM  Comment 

Period  End 
Interim  Fmal  Rule 
Interim  Final  Rule 

Effective 
Interim  Fmal  Rule 

Comment  Period 

End 
Final  Action  11/00A)2 

Ragulalory  Flexibility  Analysis 
Requked:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasury, 


Financial  Crimes  Enforcement  Network. 
P.O.  Box  39,  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

rUN:  1506-AA29 

2481.  e  CUSTOMER  IDENTIFICATKMI 
PROGRAMS  FOR  BANKS,  SAVINGS 
ASSOCIATIONS,  AND  CREDIT  UMONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  53180) 

CFR  Citation:  31  CFR  103.121 

Legal  DeedHne:  Final,  Statutory, 
October  25,  2002,  PL  107-56,  sec  352. 

Abstract:  This  NPRM  proposes  to 
require  banks,  savings  associations,  and 
credit  unions  to  establish  written 
customer  identification  programs. 

Timetable: 


Action 


FR  cue 


07/23/02  67  FR  48290 
09/06/02 

UtOOKXZ. 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agertcy  Contact:  Office  of  the  Chief 

Coimsel,  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  NetwoA, 
P.O.  Box  39,  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA31 

2482.  e  CUSTOMER  IDENTIRCATKM 
PROGRAM  FOR  BROKER-DEALERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  5318Q) 

CFR  Citation:  31  CFR  103.122 

Legal  Deedllne:  Final,  Statutory, 
October  25,  2002,  PL  107-56,  sec  352. 

Abetract:  This  NPRM  proposes  to 
require  securities  broker-dealers  to 
establish  vritten  customer 
identification  programs. 


FR  cue 


NPRM 

NPFtM  Comment 

Period  End 
Final /Action 

Regulatory  FlexMHty  Anelysie 
Requlrsd:  No 


07/23/02  67  FR  48206 
09/06/02 

iiAxyoe 
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Govmmfrt  L«v«to  Aftacted:  None 

Federalism:  Undetermined 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39.  Vienna.  VA  22183 
Phone:  703  905-3590 
Fax:  703  905-3735 

RIN:  1506-AA32 

2483.  •  CUSTOMER  IDENTIRCATIOM 
PROGRAM  FOR  MUTUAL  FUNDS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  3i  USC  5318(1) 


CFR  Citation:  31  CFR  103.131 


Final,  Statutory, 
October  25,  2002,  PL  107-56,  sec  352. 

Abetract:  This  NPRM  proposes  to 
require  mutual  funds  to  establish 
written  customer  identification 
programs. 


Action 


FR  Cite 


NPRM 

NPRM  CkKnment 

Period  End 
Finai  Action 


07/23/02  67  FR  48318 
11/00/02 


Regulatory  FlexIMNty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
P.O.  Box  39.  Vienna,  VA  22183  • 
Phone:  703  905-3590 
Fax:  703  905-3735 

RHi:  1506-AA33 


Department  of  the  Treasury  (TREAS) 

Rnancial  Crinnes  Enforcement  Network  (RNCEN) 


Long-Term  Actions 


2484.  AMENDMENTS  TO  THE  BANK 
SECRECY  ACT  REGULATIONS- 
SPECIAL  REPORTING  AND 
RECORDKEEPING  REQUIREMENTS- 
MONEY  SERVTCES  BUSINESSES 
(MSBS) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  3l  CFR  103 


Action 


FR  CNe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/21/97  62  FR  27909 
09/30/97 

To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 


Government  Levels  Affected:  None 

Agency  Contact:  Office  of  the  Chief 

Coimsel 

Phone:  703  905-3590 

Fax:  703  905-3735 

RIN:  1506-AA19 


Department  of  ttte  Treasury  (TREAS) 

Rnancial  Crimes  Enforcement  Network  (FINCEN) 


Completed  Actions 


2485.  AMENDMENTS  TO  THE  BANK 
SECRECY  ACT  REGULATK>NS— 
SUSPK:K)US  ACTIVITY  REPORTING— 
BROKER/DEALERS 

Priority:  Substantive,  Nonsignificant 

CFR  CItatfcwi:  31  CFR  103 

Completed: 

Data         FR  CM* 


2486.  AMENDMENTS  TO  THE  BANK 
SECRECY  ACT  REGULATIONS— 
SUSPK;K>US  ACTIVITY  REPORTING— 
CASINOS 

Priority:  Substantive,  Nonsignificant 

CFR  Citatkm:  31  CFR  103 

Completed: 


Reason 


i3a1e  FR  CHa 


2487.  RNANaAL  CRIMES 
ENFORCEMENT  NETWORK;  SPECIAL 
INFORMATKm  SHARING 
PROCEDURES  TO  DETER  MONEY 
LAUNDERING  AND  TERRORIST 
ACTIVITY 

Priority:  Substantive,  Nonsignificant 

CFR  CHatkNi:  31  CFR  103.90;  31  CFR 
103.110 


Final  Action 


07/01/02  67  FR  44048      Final  Action 


09/26/02  67  FR  60722     Completed: 


Regulatory  Flexibility  Analysis 
Rsqulred:  No 

Government  Levels  Affected:  None 

Agency  Contact  Office  of  the  Chief 

Counsel 

Phone:  703  905-3590 

Fax:  703  905-3735 

RIN:  1506-AA21 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Office  of  the  Chief 

Counsel 

Phone:  703  905-3590 

Fax:  703  905-3735 

RIN:  150e-AA22 


Reason 


Dais  FR  CMa 


Final  Action 


09/26/02  67FR60579 


Regulatory  FlexMlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Office  of  the  Chief 

Counsel 

Phone:  703  905-3590 

Fax:  703  905-3735 

RIN:  1506-AA27 


Fedovl 

Register /Vol. 

67. 

No. 

236 /Monday, 

December  9, 

2002 /Unified 

Agenda 

75013 

TREAS-HNCEN 

Completed 

Actions 

2488.  •  NOTK^E  OF  WITHDRAWAL  OF 
EXEMPTKW 

Priority:  Substantive,  Nonsignificant 

Legal  Authority.  31  USC  5318(a)(6):  31 
CFR  103.86 

CFR  Citation:  None 

Legal  Deadline:  None 

Alwtract  This  notice  rescinded  an 
exemption  from  the  provisions  of  the 
Bank  Secrecy  Act  regiUations  granted 
in  1972  to  persons  required  to  register 
as  brokers  or  dealers  in  securities 
("broker-dealers")  solely  to  permit  the 
sale  of  variable  annuities  contracts 
issued  by  life  insurance  companies. 
Such  entities  must  now  comply  with 
Bank  Secrecy  Act  regulations  with 
respect  to  activity  requiring  the 
company  to  register  with  the  Secvuities 
Exchange  Commission  as  a  broker- 
dealer. 


Completed: 


Date         FR  on* 


FR  CHi 


FinalAction  07/24/02  67FR48388 

Final  Action  Effective    08/23/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Office  of  the  Chief 
Counsel,  Departmrnit  of  the  Treasury, 
Financial  Crimes  Enforcement  Networic, 
P.O.  Box  39,  Vienna,  VA  22183 
Phone:  703  905-3590 
Fax:  703  90&-3735 

RIN:  1506-AA30 

2489.  COUNTER  MONEY 
LAUNDERING  REQUIREMENTS- 
CORRESPONDENT  ACCOUNTS; 
F0REK3N  SHELL  BANKS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  31  CFR  103 


Final  Rule 


09/26/02  67FR60562 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Office  of  the  Chief 
Counsel 

Phone:703  905-3590 
Fax:  703  905-3735 

Related  RIN:  Previously  reported  as 
1505-AA87 

RIN:  1506-AA35 

MJJNO  C006  4«20-02-S 


Department  of  the  Treasury  (TREAS) 
Financial  Management  Service  (FMS) 


Proposed  Rule  Stage 


2490.  INDORSEMENT  AND  PAYMENT 
OF  CHECKS  DRAWN  ON  THE  UNITED 
STATES  TREASURY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  12  USC 
391;  31  USC  321;  31  USC  3327;  31  USC 
3328;  31  USC  3331;  31  USC  3334;  31 
USC  3343;  31  USC  3702;  31  USC  3702 
note;  31  USC  3711;  31  USC  3712;  31 
USC  3716;  31  USC  3717;  318  US  363 
(1943);  332  US  234  (1947) 

CFR  Citation:  31  CFR  240 

Legal  Deadline:  None 

Abstract  Notice  of  proposed 
rulemaking  II  (NPRM  II)  was  a 
reissuance  of  NPRM  I  published  on 
9/21/95,  which  proposed  to  fix  the  time 
by  which  Treasury  can  decline 
payment  on  Treasury  checks,  provide 
financial  institutions  with  a  date 
certain  for  final  payments,  and  provide 
greater  clarity  by  defining  previously 
undefined  terms.  NPRM  I  also  proposed 
that  the  Department  of  the  Treasury 
may  instruct  Federal  Reserve  Banks  to 
intercept  benefit  payment  checks  to 
deceased  payees  and  to  return,  unpaid, 
those  checks.  In  addition  to  the 
revisions  proposed  in  NPRM  I,  NPRM 
n  annoimced  the  Department  of  the 
Treasury's  intent  that  this  regulation 
supersede  Federal  common  law 
regarding  the  risk  of  loss  on  checks 


containing  forged  disbiirsing  officer 
signatures,  such  as  counterf'^its.  The 
Interim  Final  Rule  will  amend  this 
regulation  to  implement  provisions  of 
the  E)ebt  Collection  Improvement  Act 
of  1996  authorizing  the  collection  of 
debts  owed  by  presenting  banks 
through  Treasury  Check  Offset.  NPRM 
m  is  a  reissuance  of  NPRM  II  and  will 
address,  at  a  minimum,  the  issues  in 
NPRMs  I  and  IL 

Timetable: 


2491.  CLAIMS  ON  ACCOUtIT  OF 
TREASURY  CHECKS 

Priority:  Substantive,  Nonsignificant 


Action 


Date         FR  Cite 


NPRM  I 

NPRM  Comment 

Period  End 
NPRM  II 
NPRM  III 
Interim  Final  Rule 


09/21/95  60FR48940 
11/06/95 

05/30/97  62  FR  29314 

12/00/02 

12/00/02 


Regulatory  FlexiMiity  Analysis 
Required:  No 

Small  Entttiea  Affected:  No 

GoverrHnent  Levels  Affected:  Federal 

Agency  Contact:  Ronald  E.  Brooks, 
Senior  Program  and  Policy  Analyst, 
Financial  Operations,  Department  of 
the  Treasury,  Financial  Management 
Service,  Room  725-D,  3700  East-West 
Highway,  Hyattsville,  MD  20782 
Phone:  202  874-7573 
Email:  ronald.brooksOfins.treas.gov 

RIN:  1510-AA45 


Authority:  31  USC  321;  31  USC 
3328;  31  USC  3331;  31  USC  3343;  31 
USC  3702;  31  USC  3712 

CFR  Citation:  31  CFR  245 

Legal  Deadline:  None 

Abstract  Title  31  CFR  part  245  governs 
the  issuance  of  replacement  checks  for 
checks  drawn  on  the  United  States 
Treasury  when:  1)  the  original  check 
has  been  lost,  stolen,  destroyed  or 
mutilated  or  defaced  to  such  an  extent 
that  it  is  rendered  non-negotiable;  2) 
the  original  check  has  been  negotiated 
and  paid  on  a  forged  or  unauthorized 
indorsement;  and  3)  the  original  check 
has  been  cancelled  pursuant  to  31  CFR 
part  240.  This  regulation  is  being 
revised  to  update  the  regulation's 
definitions  to  make  them  consistent 
with  the  language  of  the  proposed 
revisions  to  the  definitions  in  31  CFR 
part  240.  Other  revisions  will  govern 
the  use  of  the  Check  Forgery  Insurance 
Fimd  (Fund).  The  Fimd  is  a  revolving 
fund  established  to  setUe  payee  claims 
of  non-receipt  where  the  original  check 
has  been  fraudulenUy  negotiated.  The 
Fund  ensures  that  innocent  payees, 
whose  Treasury  checks  have  been 
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fraudulently  cashed,  receive  '"'T^ZlS^  ^174^^ 

replacement  checks  in  a  timely  manner.  NPRM  ^^^^^^'l^^,^ 

Final  Action  03/15A)2  (67  FR  1 1573) 

Regulatory  FlaxK>Hlty  Analyate 

Required:  No 

Govarnment  Lavate  Affected:  None 


Action 


FR  cue 


NPRM  06AXV03 

Regulatory  Flexibility  Analyaia 
Required;  No 

Govarnment  Lavala  Affected:  Federal 

Agency  Contact:  Ella  White,  Program 
Analyst.  Department  of  the  Treasury. 
Financial  Management  Service.  Room 
8D25,  3700  East-West  Highway, 
Hyattsville,  MD  20782 
Phone:  202  874-8445 

RM:  1510-AA51 

2492.  PAYMEMT  OF  FEDERAL  TAXES 
AND  THE  TREASURY  TAX  AND  LOAN 
PROGRAM 

Priority:  Other  Significant 

Unfunded  Mandatea:  Undetermined 

Legal  Auttwrtty:  12  USC  90;  12  USC 
265;  12  USC  266;  12  USC  321;  12  USC 
323;  12  USC  332;  12  USC  391;  12  USC 
1452(d);  12  USC  1464(k);  12  USC  1767; 
12  USC  1789(a);  12  USC  2013;  12  USC 
2122;  12  USC  3102;  12  USC  6302;  31 
USC  3301  to  3304 

CFR  Citation:  31  CFR  203 

l.egal  Deadline:  None 

Al>atract:  This  first  rule  amends  the 
regulation  to  provide  the  Secretary 
greater  flexibility  to  adjust  the  rate  of 
interest  charged  on-funds  loaned 
through  the  Treasury  Tax  and  Loan 
(TT&L)  program.  The  rule  also  allows 
for  a  new  TT&L  investment  option  for 
financial  institutions.  This  second  rule 
includes  general  revisions  that  will 
provide  needed  updates  to  support 
operational  changes  to  the  system  used 
for  the  collection  of  corporate 
withholding  tcixes  and  the  investment 
of  the  Government's  excess  operating 
funds;  streamline  the  regulation  by 
converting  to  the  plain  language 
standard;  and  incorporate  other  needed 
updates. 


Agency  Contact:  Walt  Henderson, 
Senior  Financial  Program  Specialist, 
Cash  Management  P^icy  and  Planning 
Directorate.  Department  of  the 
Treasury,  Financial  Management 
Service,  401  14th  Street  SW., 
Washington,  DC  20227 
Phone:  202  874-6705 
Email:  walt.hendersonOfms.treas.gov 

RIN:  1510-AA79 

2493.  MANAGEMENT  OF  FEDERAL 
AGENCY  RECEIPTS  AND 
DISBURSEMENTS;  OPERATION  OF 
THE  CASH  MANAGEMENT 
IMPROVEMENT  FUND 

Priority:  Substantive.  "Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandatea:  Undetermined 

AuttMrity:  5  USC  301;  31  USC 


321;  31  USC  3301;  31  USC  3302;  31 
USC  3321;  31  USC  3327;  31  USC  3332; 
31  USC  3335;  31  USC  3720;  31  USC 
6503 

CFR  Citation:  31  CFR  206 


l.agal  Deadline:  None 

Abatract  This  regulation  governs 
collection  and  deposit  regulations 
requiring  timely  methods,  principally 
Electronic  Funds  Transfer  (EFT),  for  the 
collection  and  deposit  of  funds  as 
authorized  by  section  2652  of  the 
Deficit  Reduction  Act  of  1984.  This 
regulation  also  incorporates  revisions 
authorized  by  the  Cash  Management 
Act  of  1990  and  the  Cash  Management 
Improvement  Act  Amendments  of  1992. 
These  revisions  require  executive 
agencies  to  use  effective,  efficient 
disbursement  mechanisms,  principally 
EFT.  in  the  delivery  of  payments.  An 
agency's  Mlure  to  comply  with  this 
regulation  may  residt  in  a  charge  equal 
to  the  cost  of  such  non-compliance  to 
the  Treasury's  General  Fund. 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  l.avala  Affected:  Federal 

Agency  Contact  Stephen  Kenneally, 

Financial  Program  Specialist,  Cash 

Management  Policy  and  Planning 

Division,  Department  of  the  Treasury,  . 

Financial  Management  Service,  Room 

408D,  401  14th  Street  SW.,  Washington, 

DC  20227 

Phone:  202  874-6799 

Email:  stephen.kenneallydfins.treas.gov 

RIN:  1510-AA86 

2494.  WITHHOLDING  OF  DISTRICT  OF 
COLUMBIA,  STATE,  CITY  AND 
COUNTY  INCOME  OR  EMPLOYMENT 
TAXES  BY  FEDERAL  AGENCIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5516;  5  USC 
5517;  5  USC  5520;  EO  1197,  sec  4 

CFR  Citation:  31  CFR  215 

l.egal  Deadline:  None 

AtMtract:  This  regulation  governs  the 
agreements  entered  into  by  the 
Department  of  the  Treasury  and  State 
and  local  governments  for  the 
withholding  of  State  and  local  income 
taxes  from  the  compensation  of  Federal 
employees. 


Til 


Action 


FR  CMi 


NPRM 


12/00/02 


General  Revisione 

NPRM11AXV02 
Final  Action  06/00/03 


Action 


FR  CMe 


NPRM 


11/00/02 


Regulatory  FlaxilMlty  Analyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Govarnment  Lavate  Affected:  Federal, 
State,  Local 

Agency  Contact:  Stephen  Kenneally, 

Financial  Program  Specialist,  Cash 

Management  Policy  and  Planning 

Division,  Department  of  the  Treasury, 

Financial  Management  Service,  Room 

408D,  401  14th  Street  SW.,  Washington, 

DC  20227 

Phone:  202  874-6799 

Email:  stephen.keimeallydfms.treas.gOT 

RIN:  1510-AA90 
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Department  of  the  Treasury  (TREAS) 
Rnanclal  Management  Service  (FMS) 


Rnal  Rule  Stage 


2495.  FOREIGN  EXCHANGE 
OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  2363;  31  USC 
3513:  EO  10488;  EO  10900 

CFR  Citation:  31  CFR  281 

l.egal  Deadline:  None 

AtMtract:  This  regulation  governs  the 
administration  of  the  purchase, 
custody,  deposit,  transfer,  sale  and 
reporting  of  foreign  exchange 
(including  credits  and  currencies)  by 
executive  departments  and  agencies. 
Currently,  this  regulation  allows  the 
purchase  of  foreign  currency  to  an 
amount  which,  together  with  the 
balance  on  hand  in  the  bank,  may  not 
exceed  estimated  requirements  for  a  30- 
day  period.  The  revised  rule  allows  the 
purchase  of  foreign  currency  to  a 
balance  "commensurate  with 
immediate  disbursing  requirements." 

Timetable:  • 


Action 


Date         FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/29/96  61  FR  2750 
02/28/96 

11/00/02 


Regulatory  Ftexit>Hlty  Anaiyeia 
Required:  No 

Government  Levete  Affected:  Federal 

Agency  Contact:  Stephen  Kenneally, 

Financial  Program  Specialist,  Cash 

Management  Policy  and  Planning 

Division,  Department  of  the  Treasury, 

Financial  Management  Service,  Room 

408D,  401  14th  Street  SW.,  Washington, 

DC  20227 

Phone:  202  874-6799 

Email:  stephen.keimeally@fms.treas.gov 

Walt  Henderson,  Senior  Financial 
Program  Specialist,  Cash  Management 
Policy  and  Planning  Directorate, 
Department  of  the  Treasury,  Financial 
Management  Service,  401  14th  Street 
SW.,  Washington,  DC  20227 
Phone:  202  874-6705 
Email:  walt.henderson@frns.treas.gov 

RIN:  1510-AA48 

2496.  PAYMENTS  UNDER  JUDGMENT 
AND  PRIVATE  REUEF  ACTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  104-53;  PL  104- 
316;  28  USC  2414;  28  USC  2517;  31 
USC  1304 

CFR  Citation:  31  CFR  256 


None 

Atwtract:  This  regulation  governs  the 
procedures  for  securing  pajnnent  for 
money  judgments  against  the  United 
States.  The  proposed  revision  will 
update  these  procedures.  This  revision 
will  benefit  claimants  and  others  in 
understanding  the  judgment  payment 
process.  This  regulation  currently 
describes  a  process  that  involves  the 
General  Accounting  Office  (GAO)  and 
the  Treasury  Department.  The  revision 
wiU  remove  the  GAO  from  this 
description  to  reflect  legislative 
amendments  that  effect  this  change. 
Also,  the  regulation  currently  identifies 
monetary  thresholds  that  no  longer 
exist.  The  change  will  reflect  the 
removal  of  these  monetary  limitations. 
These  revisions  will  make  the 
regulation  consistent  with  current 
procediu«s  for  securing  payment  of 
money  judgments  against  the  United 
States. 

Timetable: 


TImetalito: 


Action 


Dete 


FR  cue 


Action 


Date         FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/08/96  61FR552 
02/07/96 


09/00/03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  Leveia  Affected:  Federal 

Agency  Contact:  Wanda  Rogers. 
Director,  Financial  Accounting  and 
Services  Division,  Department  of  the 
Treasury,-  Financial  Management 
Service,  Room  620D,  3700  East-West 
Highway,  Hyattsville.  MD  20782 
Phone:  202  874-8380 
Email:  wanda.rogers@frns.treas.gov 

RIN:  1510-AA52 

2497.  OFFSET  OF  FEDERAL 
PAYMENTS  (OTHER  THAN  TAX 
REFUND  AND  FEDERAL  BENEFIT 
PAYMENTS)  TO  COLLECT  PAST-DUE. 
LEGALLY  ENFORCEABLE  NOtlTAX 
DEBT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  321;  31  USC 
3716 

CFR  Citation:  31  CFR  285.5 

l.egal  Deadline:  None 

Abatract:  This  rule  governs  the 
administrative  offset  of  Federal 
payments  by  disbursing  officials  of  the 
United  States. 


Interim  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Government  l.evela  Affected:  Federal 

Agency  Contact:  Gerry  Isenberg, 
Financial  Program  Specialist,  Debt 
Management  Service,  Department  of  the 
Treasury.  Financial  Management 
Service,  Room  44AB,  401  14th  Street 
SW.,  Washington,  DC  20227 
Phone:  202  874-6660 

RIN:  1510-AA65 

2498.  SALARY  OFFSET 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5514 

CFR  Citation:  31  CFR  285.7 

Legal  Deadline:  None 

AlMtract:  This  rule  governs  the 
centralized  computer  matching  of 
Federal  employee  records  for  purposes 
of  salary  offset  to  collect  nontax 
delinquent  debt  owed  the  Federal 
Government. 

Timetable: 


Action 


Date 


FR  CNe 


Interim  Final  Rule 
Final  Action 


04/28/98  63  FR  23353 
11/00/02 


Regulatory  Flaxibillty  Analyaia 
Required:  No 

Government  Leveia  Affected:  Federal 

Agency  Contact:  Gerry  Isenberg, 
Financial  Program  Specialist,  Debt 
Management  Service,  Department  of  the 
Treasury,  Financial  Management 
Service,  Room  44AB,  401  14th  Street 
SW.,  Washington,  DC  20227 
Phone:  202  874-6660 

RIN:  1510-AA70 

2499.  OFFSET  OF  TAX  REFUND 
PAYMENT  TO  COLLECT  STATE 
INCOME  TAX  OBLIGATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6402(e) 

CFR  Citation:  31  CFR  285.8 

Ljegal  Deadline:  None 

Abatract:  This  rule  governs  the  offset 
of  Federal  tax  refund  payments  to 
collect  delinquent  State  income  taxes. 
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75017 


TREAS-fMS 


Hnal  Rule  Stage 


Timetable: 


Action 


FR  Cite 


NPRM 

Interim  Final  Rule 

Final  Action 


12/2(V99  64  FR  71233 
^2/20m  64  FR  71227 
11/0(VD2 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  (.eveis  Affected:  State. 
Federal 

Federalism:  Undetermined 

Ageftcy  Contact:  Dean  Balamad. 
Director.  Business  and  Agency  Liaison 
Division,  Department  of  the  Treasury, 
Financial  Management  Service 
Phone:  202  874-6660 

RIN:  1510-AA78 


2500.  2003  ACH  RULES 

Priority:  Other  Significant 

|.agal  Autttority:  5  USC  5525;  12  USC 
391;  31  USC  321;  31  USC  3301;  31  USC 
3302;  31  USC  3321;  31  USC  3332;  31 
USC  3335;  31  USC  3720 

CFR  Citation:  31  CFR  210 

l.egal  Deadline:  None 

Abstract:  This  revision  of  31  CFR  part 
210  will  reconcile  Government 
Automated  Clearing  House  (ACH) 
regulations  and  private  industry  rules, 
as  set  forth  by  the  National  Automated 
Clearing  House  Association,  by 
updating  the  incorporation  of  certain 
industry  rules  into  Federal  law  for  the 
year  2003. 


Tlmefiable: 


FR  en* 


Interim  Final  Rule 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Walt  Henderson. 
Senior  Financial  Program  Specialist. 
Cash  Management  Policy  and  Planning 
Directorate,  Department  of  the 
Treasury.  Financial  Management 
Service,  401  14th  Street  SW., 
Washington.  DC  20227 
Phone:  202  874-6705 
Email:  walt.henderson©fins.treas.gov 

RIN:  1510-AA89 


Department  of  the  Treasury  (TREAS) 
Financial  Management  Service  (FMS) 


Long-Term  Actions 


2501.  OFFSET  OF  FEDERAL 
PAYMENTS  (OTHER  THAN  TAX 
REFUND  AND  FEDERAL  BENEFIT 
PAYMENTS)  TO  COLLECT  PAST-DUE 
DEBTS  OWED  TO  STATES  (OTHER 
THAN  CHILD  SUPPORT) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  31  CFR  285.6 

Timetaisle:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Federalism:  Undetermined 

Agency  Contact:  Gerry  Isenberg 


Phone:  202  874-6660 
RIN:  1510-AA66 


2502.  PUBUC  DISSEMINATION  OF 
IDENTITY  OF  DELINQUENT  DEBTORS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  31  CFR  285.14 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

AgeiKy  Contact:  Gerry  Isenberg 
Phone:  202  874-6660 

RIN:  1510-AA72 


2503.  SURETY  BOND 
REIMBURSEMENT  FUND 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
imdetermined. 

CFR  Citation:  31  CFR  223 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Wanda  Rogers 

Phone:  202  874-8380 

Email:  wanda.rogers@fms.treas.gov 

RIN:  1510-AA85 


Department  of  the  Treasury  (TREAS) 
Financial  {Management  Service  (FMS) 


Completed  Actions 


2504.  RULES  AND  PROCEDURES  FOR     Completed: 
EFFICIENT  FEDERAL-STATE  FUNDS 
TRANSFERS 


Reason 


FR  Cite 


05/10/02  67  FR  31880 


Priority:  Substantive.  Nonsignificant 
CFR  Citation:  31  CFR  205 


Fmal  Action 

Regulatory  Flexil>ility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Federal 


Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact  Stephen  Kenneally 

Phone:  202  874-6799 

Email:  stephen.kenneallydfms.treas.gov 

RIN:  1510-AA38 

MLUNG  COOC  4t10-3S-S 


Department  of  ttie  Treasury  (TREAS) 

Bureau  of  Alcohol,  Tobacco  and  Hrearms  (BATF) 


Proposed  Rule  Stage 


ALCOHOL 


2505.  EXPORTATION  OF  LIQUORS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttrarity:  26  USC  7805 

CFR  Citation:  27  CFR  252 

Legal  Deadline:  None . 

Alwtract:  ATF  proposes  the 
recodification  of  27  CFR  part  252  to 
part  28  to  eliminate  obsolete  or 
unnecessary  rules  and  forms  and 
streamline  export  processing,  while 
providing  adequate  protection  for  the 
revenue. 

Timetable: 


Action 


Date  FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
ANPRM  Comment 

Period  Extended 
ANPRM  Comment 

Period  Extended 

End 
ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


09/08/92  57  FR  40887 
10/08/92 

10/15/92  57  FR  47320 

12/07/92 


08/09/96  61  FR  41 500 
12/10/96 

12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joanne  Brady,  ATF 

Specialist,  Department  of  the  Treasury. 

Bureau  of  Alcohol.  Tobacco  and 

Firearms 

Phone:  215  597-5288 

RIN:  1512-AA98 

2506.  REVISION  OF  BREWERY 
REGULATIONS  AND  ISSUANCE  OF 

■  REGULATIONS  FOR  TAVERNS  ON 
BREWERY  PREMISES  (BREWPUBS) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
112  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  1512-AB37 

2507.  PROHIBITION  OF  ALCOHOL 
BEVERAGE  CONTAINERS  AND 
STANDARD  OF  FILL  FOR  DISTILLED 
SPIRITS  AND  WINE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  4;  27  CFR  5;  27 
CFR7 

Legal  Deadline:  None 


Abstract:  ATF  proposes  to  amend 
regulations  to  clarify  the  standards  of 
fill  for  distilled  spirits  and  wine.  ATF 
also  proposes  to  amend  regulations  to 
prohibit  certain  alcohol  beverage 
containers  that  are  likely  to  mislead 
consumers  as  to  the  identity  or 
character  of  the  distilled  spirits,  wine, 
or  malt  beverage  products  or  to  be 
confused  with  other  (nonalcohol)  food 
products. 


Action 


Date         FR  Ctt» 


02/09/99  .64  FR  6486 
04/12/99 


NPRM 

NPRM  Comment 

Period  End 
Revised  NPRM-  03/00/03 

Aggregate 

Packaging 
Revised  NPRM-  03/00/03 

Deceptive 

Packaging 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lisa  Marie  Cesser. 
ATF  Specialist.  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  5000.  Regulations 
Division.  650  Massachusetts  Avenue 
NW.,  Washington.  DC  20226 
Phone:  202  927-9347 
Fax:  202  927-8525 
Email:  Imgesser^tfhq.atf.treas.gov 

RIN:  1512-AB89 

2508.  AMENDED  STANDARD  OF 
IDENTITY  FOR  SHERRY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  4 

Legal  Deadline:  None 

Abstract:  ATF  is  considering  a  petition 
to  allow  certain  types  of  wine  to  be 
labeled  as  "sherry"  rather  than  "light 
sherry." 

Timetable: 


Action 


Date         FR  Cite 


NPRM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marjorie  D.  Ruhf. 
Program  Manager,  Department  of  the 
Treasury.  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 


Phone:  202  927-8210 

Email:  mdruhfSatfhq.atf.treas.gov 

RIN:  1512-AB96 

2509.  FLAVORED  MALT  BEVERAGES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  27  USC  211.  205;  26 
USC  5052 

CFR  Citation:  27  CFR  7;  27  CFR  25 

Legal  Deadline:  None 

Abstract:  ATF  issued  ATF  Rulings  96- 
1  and  2002-2  to  address  production  and 
labeling  of  flavored  malt  beverages. 
ATF  is  studying  the  issue  of  flavored 
malt  beverages  and  is  considering 
rulemaking  to  address  production, 
identity,  labeling,  formulation,  and  tax 
issues. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 

12AXV02 

NPRM  Comment 

-02AXK)3 

Period  End 

Final  Action 

09/00A)3 

Regulatory  FlexMlity  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  N.  Bacon, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  Room  701.  10  Causeway 
Street.  Boston.  MA  02222 
Phone:  617  557-1323 
Fax:  617  557-1251 
Email:  cnbacon@bost.atf.trea8.gov  . 

RIN:  1512-ACll 

2510.  ALCOHOL  BEVERAGE  HEALTH 
WARNING  STATEMENT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  27  USC  205;  27  USC 
215 

CFR  Citation:  27  CFR  16 

Legal  Deadline:  None 

Abstract:  ATF  is  considering  amending 
the  regulations  concerning  the 
placement,  legibility,  and  noticeability  . 
of  the  congressionally  mandated  health 
warning  statement  required  to  appear    . 
on  the  labels  of  all  containers  of 
alcohol  beverages.  Based  on  a  petition 
we  have  received,  we  wish  to  gather 
information  by  inviting  comments  from 
the  public  and  industry  as  to  whether 
the  existing  regulations  should  be 
revised. 
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TREAS— BATF 


TimetabtK 


Action 


FR  en* 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


05/22/01   66  FR  28135 
06/20^1 

12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Ficaretta, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC12 


2511.  PR00UCTK)f4  OF  DfUED  FRUIT 
AND  HONEY  WINES 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  26  USC  5381;  26  USC 
5382;  26  USC  5385;  26  USC  5386;  26 
USC  5387 

CFR  Citation:  27  CFR  24 

Legal  Deadline:  None 

AtMtract:  ATF  has  received  two 
petitions  relating  to  the  production  of 
agricultural  wines.  One  petition 
Toposes  that  the  wine  regulations  be 
lended  to  allow  for  the  production 
ul  dried  fruit  wines  with  an  alcohol  by 
volume  content  of  more  than  14 
percent.  The  second  petition  proposes 
that  the  regulations  be  amended  to 
allow  for  the  production  of  honey 
wines  with  a  starting  Brix  of  less  than 
22  degrees. 

Tlmetalale: 


FR  CM* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Aftedsd:  None 

Agsncy  Contact:  Jennifer  Berry.  ATF 
Specialist.  Department  of  the  Treasury, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  111  W.  Huron  Street,  Room 
219,  Buffalo,  NY  14202-2301 
Phone:  716  551-4048 

RIN:  1512-AC48 


2512.  PEimON  TO  ESTABLISH  THE 
SAKITA  BARBARA  HIGHLANDS 
VinCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Lsgal  Auttwrtly:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  DsadNne:  None 

Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
received  a  petition  proposing  the 
establishment  of  Santa  Barbara 
Highlands  as  an  American  viticultural 
area.  The  proposed  Santa  Barbara 
Highlands  area  is  located  in  Santa 
Barbara  and  Ventura  Counties  in 
California.  The  petition  was  submitted 
by  Mr.  Nebil  Zarif,  President. 
Bamwood  Vineyards. 

Timetable: 


Action 


-FR  CHi 


NPRM 


12/00/02 


Propo— d  Ruto  Stags 


transfer  1,100  of  its  northwest  acres  to 
the  proposed  San  Bemabe  southern 
area  in  an  effort  to  conform  Mdth 
geographic  considerations  of  the  new 
area,  lliese  proposals  are  the  result  of 
petitions  filed  by  Claude  Hoover  of 
Delicato  Family  Vineyards. 


Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  P. 
DeVanney,  ATF  Specialist,  Department 
of  the  Treasury,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW..  RM  5000, 
Washington,  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 

RIN:  1512-AC53 


2513.  PROPOSED  SAN  BERNABE 
VmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Alwtract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  received 
petitions  proposing  the  establishment 
of  the  San  Bemabe  viticultural  area  and 
the  realignment  of  the  San  Lucas 
American  Viticultural  Area  (AVA). 
Both  areas  are  situated  within  the 
Central  Coast  AVA  and  the  Monterey 
AVA  and  are  located  in  central 
Monterey  County,  California.  The 
proposed  San  Bemabe  AVA  would 
consist  of  24,796  acres  of  land  that  the 
petitioner  states  is  predominantly 
rolling  hills  with  sandy  soils  that  differ 
firom  the  surrounding  Monterey  AVA. 
The  San  Lucas  realignment  would 


Action 


FR  CMS 


NPRM 


01AXV03 


RsguMory  Flexibility  Analysis    . 
Requlrsd:  No 

Small  Entities  Affsctsd:  No 

Government  l-eveis  Affected:  None 

Agsncy  Contact:  Nancy  Sutton,  ATF 

Specialist,  Department  of  the  Treasury. 

Bureau  of  Alcohol.  Tobacco  and 

Firearms 

Phone:  415  947-5192 

RIN:  1512-AC60 

2514.  PETITION  TO  ESTABUSH  THE 
TRINITY  LAKE  VITICULTURAL  AREA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  has  received  a 
petition  from  Keith  Groves  of  Alpen 
Cellars  proposing  the  establishment  of 
a  viticultural  area  located  in  Trinity 
Coimty.  California.  The  proposed 
Trinity  Lake  viticultural  area  consists 
of  approximately  96,000  acres. 


Action 


FR  Cits 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  P. 
DeVanney,  ATF  Specialist,  Department 
of  the  Treasury,  Biireau  of  Alcohol. 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue  NW..  RM  5000. 
Washington.  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 


t  1512-AC62 


2515.  CORRECTION  OF  TECHNICAL 
ERROR  IN  27  CFR  PART  4 

Priority:  Infb./Admin./Other 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  4 

Legal  Deadline:  None 

Abstract:  The  Biu«au  of  Alcohol, 
Tpbacco  and  Firearms  is  correcting  a 
technical  error  in  27  CFR  4.22(b) 
regarding  the  ameliorating  of  non-grape 
wines. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


1(yO3/02  67  FR  61998 
12/02/02 


03/00/03 

Regulatory  FlexMllty  Analyals 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jennifer  Berry.  ATF 
Specialist.  Department  of  the  Treasury. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Ill  W.  Huron  Street.  Room 
219.  Bufelo,  NY  14202-2301 
Phone:  716  551-4048 

RM:  1512-AC63 


2516.  PETITION  TO  ESTABUSH  RED 
HILLS  AMERICAN  VITICULTURAL 
AREA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abstract:  This  proposed  viticultural 
area  of  northrm  California  lies  within 
the  Clear  Lake  viticultural  area  in  Lake 
County,  which  is  entirely  within  the 
multi-coimty  North  Coast  viticultural 
area.  The  area  consists  of 
approximately  31.250  acres  of  hilly  ' 
terrain  covered  with  rocky,  volcanic 
soil. 


Action 


FR  Gils 


NPRM  01/00/03 

Regulatory  FtoxMHty  Analysis 
Requlrsd:  No 

Small  EntMaa  Affected:  No 

Govemmsnt  Lsvsis  Affactod:  None 


Agsncy  Contact:  Nancy  Sutton.  ATF 

Specialist.  Department  of  the  Treasury. 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  415  947-5192 

RIN:  1512-AC66 


2517.  PETITION  TO  ESTABLISH 
"SENECA  LAKE"  AS  AN  AMERICAN 
VITICULTURAL  AREA 

Priority:  Substantive.  Nonsignificant 

Lsgal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Lsgal  Deadline:  None 

Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  requesting 
comments  from  interested  parties 
concerning  the  proposed  establishment 
of  "Seneca  Lake",  as  an  American 
viticultural  area.  The  proposed  Seneca 
Lake  viticultural  area  encompasses 
about  204.600  acres  of  land 
surrounding  Seneca  Lake  in  upstate 
New  York.  The  proposed  area  is  located 
within  the  approved  Finger  Lakes 
viticultural  area. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 


10/21/'^"  67  FR  64575 
12/20/02 


04A)0/03 

RsguMory  Flexibility  Analysis 
Requlrsd:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Kristy  Colon,  ATF 

Specialist.  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  202  927-8206 

RIN:  1512-AC70 

2518.  PETITION  TO  ESTABLISH 
"BENNETT  VALLEY"  AS  AN 
AMERICAN  VITICULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

L.sgal  Dsadline:  None 

Abstract:  The  proposed  8,100-acre 
viticultural  area  is  located  entirely 
within  the  North  Coast  viticultxu^  area 
of  northern  California,  Sonoma  Coimty, 


and  predominantiy  within  the  Sonoma 
Valley  viticultural  area.  There  are  small 
overlaps  into  the  Sonoma  Coast  and 
Sonoma  Moimtain  viticiiltiu^  areas. 
The  petitioned  area  is  approximately  40 
miles  northeast  of  San  Francisco  and 
is  bordered  by  moimtains,  foothills,  and 
the  City  of  Santa  Rosa.  CurrenUy,  there 
are  650  acres  of  vineyards. 

Timetable: 


Action 


FR  Cilt 


NPRM  11/00A)2 

Regulatory  Flexibility  Analysis 
Rsquired:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Nancy  Sutton.  ATF 

Specialist,  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  415  947-5192 

RIN:  1512-AC72 

2519.  PETITION  FOR  THE 
ESTABUSHMENT  OF  "RED  HILL"  AS 
AN  AMERICAN  VITICULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  205(e) 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abstract  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  has  received  a 
petition  proposing  the  establishment  of 
"Red  Hill"  as  an  American  viticultural 
area  located  within  the  State  of  Oregon. 
The  proposed  viticultural  area  consists 
of  approximately  1,668  acres  or  8.6 
square  miles. 

TImstabIs: 


Action 


FR  cm 


NPRM 


11/00«)2 


Regulatory  Flexibility  Analysis 
Rsquired:  No 

Small  Entitles  Affsctsd:  No 

Govsmment  Levels  Affected:  None 

Agency  Contact:  Timothy  P. 
DeVanney.  ATF  Specialist.  Department 
of  the  Treasury,  Biueau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW.,  RM  5000. 
Washington.  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 

RIN:  1512-AC76 
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2520.  PEimON  TO  CHANGE  THE 
TEMECULA  VTTICULTURAL  AREA'S 
NAME  TO  TEMECULA  VALLEY 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  27  USC  205 
CFR  CHation:  27  CFR  9 
Legal  Daadllna:  None 

Abstract:  The  proposed  name  change 
from  Temecula  to  Temecula  Valley  is 
intended  to  provide  a  more  accurate 
portrayal  of  the  viticultural  area, 
geographically  and  politically,  and  to 
provide  clarity  to  wine  consumers.  The 
boundaries  will  not  change. 

TImrtabIa: 

Action 


FR  CM* 


1(V2iy02  67  FR  64573 
12/20/02 


NPRM 

NPRM  Comment 

PefiodErKl 
Final  Action  04/00/03 

Regulatory  Flexibility  Anaiysle 
Required:  No 

Small  Entities  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Nancy  Sutton.  ATF 

Specialist,  Department  of  the  Treasury. 

Biireau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  415  947-5192 

RIN:  1512-AC77 

2521.  •  PETITION  TO  ESTABLISH 
"EOLA  HILLS"  AS  A  NEW  AMERICAN 
VmCULTURAL  AREA 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abetract:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  has  received  a 
petition  proposing  the  establishment  of 
"Eola  Hills"  as  a  new  American 
viticxdtural  area  in  Oregon. 

Timetable: 


FR  CM* 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jennifer  Berry,  ATF 
Specialist,  Department  of  the  Treasury, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Ill  W.  Huron  Street.  Room 
219,  Buffalo,  NY  14202-2301 


Phone:  716  551-4048 
RIN:  1512-AC78 


2522.  •  PROPOSED  ADDITION  OF 
"MOSCATO  GRECO"  AS  A  GRAPE 
VARIETY  NAME  FOR  AMERICAN 
WINES 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  27  USC  205 
CFR  Citation:  27  CFR  4 
Legal  Deadline:  None 

Abstrsct:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  received  a 
[>etition  proposing  to  add  a  new  name, 
"Mosquito  Greco,"  to  the  hst  of  grape 
variety  names  used  to  designate 
American  wines. 


Action Dl>  FR  Cite 

NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jennifer  Berry.  ATF 
Specialist.  Department  of  the  Treasury, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  111  W.  Huron  Street,  Room 
219.  Buffalo.  NY  14202-2301 
Phone:  716  551-4048 

RIN:  1512-AC79 


2523.  •  PETITION  TO  ESTABLISH 
"COLUMBIA  GORGE"  AS  A  NEW 
AMERICAN  VmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abetract:  The  Biueau  of  Alcohol. 
Tobacco  and  Firearms  has  received  a 
petition  proposing  the  establishment  of 
the  "Columbia  Gorge"  viticultxnal  area 
located  in  Hood  River  and  Wasco 
Counties.  Oregon  and  Skamania  and 
Klickitat  Counties.  Washington.  The 
area  is  approximately  280  square  miles 
covering  179,200  acres  with  284  acres 
presented  planted  to  wine  grapes. 


Action 


FR  OH* 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Proposed  Rule  Stage 


Small  EntMee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact  Bernard  J.  Kipp,  ATF 

Specialist,  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  503  356-1341 

RIN:  1512-AC81 

2524.  e  PETITION  TO  ESTABUSH 
"ALEXANDRIA  LAKES"  AS  A  NEW 
AMERICAN  VmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deedline:  None 

Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  proposes  to 
establish  "Alexandria  Lakes"  as  a  new 
American  viticultural  area.  The 
proposed  area  is  located  in  Douglas 
County,  Minnesota.  This  proposal  is  a 
result  of  a  petition  filed  by  Robert  G. 
Johnson  on  behalf  of  Carlos  Creek 
Winery. 

Timetable: 


Action 
NPRM 


Data         FRCMi 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Ljevels  Affected:  None 

Agency  Contact  Lisa  M.  Cesser,  ATF 

Specialist,  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms,  650  Massachusetts  Avenue 

NW..  Room  5000.  Washington,  DC 

20226 

Phone:  202  927-9347 

Fax:  202  927-8525 

Email:  Imgessei^tfhq.atf.treas.gov 

f«N:  1512-AC85 

2525.  •  PETITION  TO  ESTABUSH 
"RED  HILLS  OF  DUNDEE"  AS  A  NEW 
AMERICAN  VITICULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deedline:  None 

Abstract:  The  Btireau  of  Alcohol, 
Tobacco  and  Firearms  has  received  a 
petition  from  the  North  Willamette 
Valley  AVA  Group  proposing  to 
establish  the  "Red  Hills  of  Dundee" 
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Proposed  Rule  Stage 


American  viticultural  area  in  Yamhill 
County,  Oregon.  This  petitioned 
viticultural  area  has  6,490  acres,  with 
1,264  acres  planted  to  wine  grapes,  and 
is  on  the  north  side  of  the  Willamette 
Valley  viticultural  area  in  northwest 
Oregon. 

Tim  ■lahla 

iimeiaDie: 


Action 


FR  Cite 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Nancy  Sutton,  ATF 

Specialist,  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  415  947-5192 

RIN:  1512-AC91 

2526.  e  PETITION  TO  ESTABUSH 
"SANTA  MARIA  BENCH"  AS  A  NEW 
AMERICAN  VITICULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  received  a 
petition  from  Cambria  Winery  and 
Vineyard  proposing  to  establish  the 
"Santa  Maria  Bench"  viticultiiral  area 
in  Santa  Barbara  County,  California. 
The  petitioned  viticultiual  area  has 
3.200  acres,  with  1.500  acres  planted 
to  wine  grapes,  and  is  within  the 
established  Santa  Maria  and  the  Central 
Coast  viticultural  areas. 

Timetable: 


Action 


FR  CM* 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required^  No 

Small  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Nancy  Sutton,  ATF 

Specialist,  Department  of  the  Treasury, 

Biu-eau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  415  947-5192 

RIN:  1512-AC93 


2527.  e  PETITION  TO  ESTABLISH 
"GRAND  LAKE  O'  THE  CHEROKEES" 
AS  A  NEW  AMERICAN  VITICULTURAL 
AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadiirte:  None 

Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  received  a 
petition  proposing  "Grand  Lake  O'  the 
Cherokees"  as  a  new  American 
viticultural  area  in  Oklahoma.  The 
proposed  area  is  located  in  the 
northeastern  region  of  the  State.  The 
proposed  viticultural  area  encompasses 
Craig  and  portions  of  Ottawa,  Delaware, 
and  Hayes  Coimties. 

Timetable: 


Action 


OMe         FR  Cita 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  P. 
DeVanney.  ATF  Specialist,  Department 
of  the  Treasiuy,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW.,  RM  5000, 
Washington,  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 

RIN:  1512-AC97 

2528.  e  PETITION  TO  ESTABUSH 
"SNAKE  RIVER  VALLEY"  AS  A  NEW 
VmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 


Deedline:  None 

AlMtract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  received  a 
petition  proposing  "Snake  River 
Valley"  as  a  new  American  viticultinal 
area  located  in  the  States  of  Idaho  and 
Washington. 

Timetable: 


Action 


FR  CM* 


NPRM  05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaN  Entities  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Timothy  P. 
DeVanney,  ATF  Specialist,  Department 
of  the  Treasury,  Bureau  of  Alco^l, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW.,  RM  5000, 
Washington,  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 

RIN:  1512-AC98 


2529.  •  PETmON  TO  EXPAND  THE 
UVERMORE  VALLEY  VITICULTURAL 
AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abstract:  The  Bineau  of  Alcohol, 
Tobacco  and  Firearms  received  a 
petition  proposing  to  expand  the 
boundaries  of  approved  American 
viticultiiral  area  "Livermore  Valley" 
located  in  the  State  of  California.  The 
proposed  expanded  boimdaries 
encompass  approximately  259,000 
acres,  of  which  4.355  acres  are  devoted 
to  vineyards.  The  expansion  would  add 
approximately  163,000  acres,  120  acres 
of  vineyards  and  four  wineries  to  the 
area. 

Timetable: 


Action 


DM*  FR  Git* 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Timothy  P. 
DeVanney,  ATF  Specialist,  Department 
of  the  Treasury.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW.,  RM  5000, 
Washington.  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 

Related  RIN:  Related  To  1S12-AD00 

RIN:  1512-AC99 


2530.  •  SAN  FRANaSCO  BAY  AND 
CENTRAL  COAST  VmCULTURAL 
AREAS— BOUNDARY 
REAUGNMENT/EXPANSiON 

Prlorily:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 
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Abstract  The  Bureau  of  Alcohol, 
Tobacco  and  Fiieanns  received  a 
petitioq  proposing  an 
expansion/realignment  of  the 
boundaries  of  approved  American 
viticultural  areas  "San  Francisco  Bay" 
and  "Central  Coast"  located  in  the  State 
of  California.  In  total,  the  proposed 
expanded  boimdaries  encompass 
approximately  20,000  acres. 


NPRM 


FR  CH* 


02/00/03 


Regulatory  FlexMlity  Analysis 
Rsquhrsd:  No 

SmaH  Entlttes  Affected:  No 
Govemmsnt  Levels  Aftadsd:  None 

Agsncy  Contact  Timothy  P. 
DeVanney,  ATF  Specialist.  Department 
of  the  Treasviry,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue  NW.,  RM  5000, 
Washington,  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 

Related  RIN:  Related  To  1512-AC99 

RIN:  1512-ADOO 

2531.  •  PEimON  TO  ESTABUSH 
"UPPER  ARROYO  GRANDE"  AS  A 
NEW  AMERICAN  VITICULTURAL 
AREA 

Priority:  Substantive,  Nonsignificant 
Legal  AuttKMrity:  27  USC  205 
CFR  Citation:  27  CFR  9 
Legal  Deadline:  None 

Abstract:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  received  a 
petition  proposing  the  establishment  of 
"Upper  Arroyo  Grande."  located  in  the 
State  of  California,  as  a  new  American 
viticultural  area. 


Action 


FR  CM* 


NPRM 


05/0Q/D3 


Regulatory  FIsxIbillty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affectad:  None 

Agency  Contact  Timothy  P. 
DeVanney,  ATF  Specialist,  Department 
of  the  Treasury,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW.,  RM  5000, 
Washington,  DC  20226 
Phone:  202  927-8196 


Fax:  202  927-8525 
RIN:  1512-ADOl 


2532.  •  PETITION  TO  ESTABLISH 
"CHEHALEM  MOUNTAINS"  AS  A  NEW 
AMERICAN  VmCULTURAL  AREA 

Priority:  Substantive.  Nonsignificant 

Legal  Aultwrlty:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  DeadHne:  None 

Abstract  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  received  a 
petition  proposing  the  establishment  of 
the  "Chehalem  Mountains"  viticiUtural 
area  located  in  Yamhill,  Washington, 
and  Clackamas  Counties,  Oregon. 

Timetable: 


Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  503  356-1341 

RIN:  1512-AD03 


Action 


FR  Cite 


NPRM  01/0a«)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Bernard  J.  Kipp,  ATF 

Specialist.  Department  of  the  Treasury, 

Biveau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  503  356-1341 

RIN:  1512-AD02 

2533.  •  PETITION  TO  ESTABLISH 
"RIBBON  RIDGE"  AS  A  NEW 
AMERICAN  vmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 


None 

Abstract  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  received  a 
petition  proposing  the  establishment  of 
the  "Ribbon  Ridge"  viticultural  area 
located  in  the  northern  part  of  Yamhill 
County,  Oregon  between  Newberg  and 
Gaston. 

Timetable: 


FR  CMe 


NPRM  01/0(V03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectsd:  No 

Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Bernard  J.  Kipp,  ATF 
Specialist,  Department  of  the  Treasury, 


2534.  •  PETITKM  TO  ESTABLISH 

"YAMHILL-CARLTON  DISTRICr'  AS  A 

NEW  AMERICAN  VmCULTURAL 

AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  CItatton:  27  CFR  9 


il  Deadline:  None 
Abstract  The  Bureau  of  Alcohol, 
Tobacco  and  Fireanns  has  received  a 
petition  proposing  the  establishment  of 
the  "Yamhill-Carlton  District" 
viticultural  area.  The  proposed  area 
fells  within  the  approved  boundaries  of 
the  Willamette  Valley  viticultural  area 
in  northwest  Oregon. 


Action Dele         FR  CHa 

NPRM  01/00/03 

Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entitles  AffectedrNo 
Government  Levels  Affected:  None 

Agency  Contact  Bernard  J.  ICipp,  ATF 

Specialist,  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  503  356-1341 

RIN:  1512-AD04 
EXPLOSIVES 


2535.  COMMERCE  IN  EXPLOSIVES 
ONCLUDING  EXPLOSIVES  IN  THE 
RREWORKS  INDUSTRY) 
(RULEMAKING  RESULTING  FROM  A 
SECTION  610  REVIEW) 

ReguMory  Plan:  This  entry  is  Seq.  No. 
113  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  1512-AB48 

2536.  IDENTIFICATION  MARKINGS 
PLACED  ON  EXPLOSIVE  MATERIALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  847 

CFR  Citation:  27  CFR  55 

None 


Abstract  ATP  is  considering  amending 
the  regulations  to  require  licensed 
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importers  to  legibly  identify  by  marking 
all  imported  explosive  materials.  Based 
on  a  petition  we  have  received,  we 
wish  to  gather  information  by  inviting 
comments  from  the  public  and  industry 
on  whether  the  regulations  should  be 
amended. 

Timetable: 


HREARMS 


Action 


Date 


FR  Cita 


11/03/00  65  FR  67669 
01/12/01 

10/16/02  67  FR  63862 
01/14/03 

06/0QA)3 


ANPRM 
ANPRM  Comment 

Period  Ertd 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  James  Ficaretta, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

« 

RIN:  1512-AC25 

2537.  •  COMMERCE  IN  EXPLOSIVES- 
EXPLOSIVE  PEST  CONTROL  DEVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  847 

CFR  Citation:  27  CFR  55 

Legal  Deadline:  None 

AlMtract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  proposing  to 
amend  the  explosive  regulations  to 
provide  a  limited  exemption  from  the 
requirements  of  part  55  for  wildlife  pest 
control  devices  that  are  used  for 
agricultural  and  other  pest  control 
operations. 

Timetable: 


Action 


Data 


FR  on* 


NPRM  01/00«)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Ficaretta, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC80 


2538.  IMPLEMENTATION  OF  PUBLIC 
LAW  105-277,  MAKING  OMNIBUS 
CONSOUDATED  AND  EMERG. 
SUPPLEMENTAL  APPROPRIATIONS 
FOR  FY  1999,  RELATING  TO  THE 
PERMANENT  PROVISIONS  OF  THE 
BRADY  HANDGUN  VIOLENCE 
PREVENTION  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552(a);  18  USC 
847;  18  USC  921  to  930;  44  USC 
3504(h) 

CFR  Citation:  27  CFR  178 

l.egal  Deadline:  None 

Abstract:  ATF  will  amend  the 
regidations  to  implement  the  provision 
of  Public  Law  105-277,  Making 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  for  Fiscal 
Year  1999,  relating  to  the  permanent 
provisions  of  the  Brady  Handgim 
Violence  Prevention  Act.  The  new  law 
allows  a  licensed  pawnbroker  to 
contact  the  national  instant  criminal 
background  check  system  (NICS)  prior 
to  taking  or  receiving  a  firearm  in 
pawn.  If  NICS  advises  the  pawnbroker 
that  receipt  or  possession  of  the  firearm 
would  be  in  violation  of  the  law,  the 
licensee  must  advise  local  law 
enforcement  within  48  hours  after 
receipt  of  information. 

Timstable: 


Action 


Data         FR  Gils' 


NPRM  02AXV03 

Regulatory  Flexibility  Analysis 
Rsqulred:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  James  Ficaretta, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 


RIN:  1512-AB83 


2539.  IMPLEMENTATION  OF  PUBLIC 
LAW  105-277  RELATING  TO  SECURE 
GUN  STORAGE 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552(a);  18  USC 
847;  18  USC  421  to  430;  44  USC 
3504(h) 

CFR  Citation:  27  CFR  178 


Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  will  issue  a 
notice  of  proposed  rulemaking 
amending  the  regulations  to  implement 
the  provisions  of  Public  Law  105-277, 
Making  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  for  Fiscal  Year  1999. 
Regulations  are  proposed  with  regard 
to:  1}  certification  by  applicants  for 
dealers'  licenses  that  secure  gim  storage 
or  safety  devices  will  be  available  at 
any  place  where  firearms  are  sold  to 
nonlicensed  individuals;  and  2)  an 
amended  definition  of  "antique 
firearm,"  to  include  certain  muzzle 
loading  firearms. 

Timetable: 


Action 


Data  FR  CMa 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Ficaretta, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

Relatad  RIN:  Related  To  1512-AB93 

RIN:  1512-AC67 


PROCEDURAL 


Legal  Deadline:  None 


2540.  e  ELECTRONIC  SIGNATURES; 
ELECTRONIC  SUBMISSION  OF  ATF 
FORMS  (2000R-458P) 

Priority:  Other  Significant 

l.egal  Auttwrlty:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Atwtract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  proposes  to 
amend  the  regulations  to  permit 
industry  members  to  use  electronic 
technology  to  reduce  the  need  for  and 
storage  of  paper  documents.  In  order 
to  accomplish  our  goals,  we  are 
proposing  to  allow  industry  members 
to:  (1)  use  electronic  signatiues  to  sign 
certain  ATF  forms  instead  of  using 
traditional  handwritten  signatiues;  and 
(2)  submit  certain  forms  to  ATF 
electronically  through  an  electronic 
dociunent  receiving  system  that  we 
approve. 
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TTmrtable: 
Action 


FR  en* 


Phone:  202  927-8210 
RIN:  1512-AC22 


NPRM 


11/00/02 


Regulatory  FlexttiHIty  Analysis 

RaqulrscfcNo 

Govsmment  Levels  Affactad:  None 

Agency  Contact:  Lisa  M.  Cesser.  ATF 

Specialist,  Department  of  the  Treasury, 

Bureau  of  Alcohol.  Tobacco  and 

Firearms,  650  Massachusetts  Avenue 

NW.,  Room  5000,  Washington,  DC 

20226 

Phone:  202  927-9347 

Fax:  202  927-8525 

Email:  lmgesser®atfhq.atf.treas.gov 

RIN:  1512-AC84 


TOBACCO  PRODUCTS 


2541.  DETERMINATION  OF  TAX  AND 

RECORDKEEPING  ON  LARGE 

aGARS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  5701;  27  USC 

5702 

CFR  Citation:  27  CFR  40;  27  CFR  275 
Legal  Deadline:  None 
Abstract:  This  notice  incorporates  most 
of  the  parts  of  ATF  Industry  Circular 
91-3,  dated  March  19,  1991,  entitled 
"Large  Cigar  Taxes  On  and  After 
Janiiary.  1991"  that  have  not  been 
placed  in  the  regulations.  ATF  Industry 
Circular  91-3  addressed  questions  about 
determining  the  amount  of  tax  for  large 
cigars  based  on  their  sale  price.  In 
addition,  this  notice  proposes:  1)  to 
give  guidance  on  tax  adjustments  for 
large  cigars  provided  at  no  cost  in 
connection  with  a  sale,  and  2) 
recordkeeping  requirements  for  persons 
in  Puerto  Rico,  who  bring  large  cigars 
upon  prepayment  or  deferred  payment 
of  tax  into  the  United  States  from 
Puerto  Rico. 

Timetable: 


2542.  REGULATORY  CHANGES  FROM 

CUSTOMS  SERVICE  HNAL  RULE 

(2001R-140T) 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKKlty:  26  USC  7805 

CFR  Citation:  27  CFR  44 

Legal  Deedllne:  None 

Abstract:  The  temporary  rule 
prescribes  ATF  regulations  relating  to 
a  U.S.  Customs  Service  (USCS)  final 
rule  (T.D.  92-181.  57  FR  37692).  The 
USCS  published  this  final  rule  to  create 
a  separate  class  of  customs  bonded 
warehouses,. class  9  (duty-free  store).  A 
class  9  customs  bonded  warehouse 
(duty-free  store)  may  receive  tobacco 
products  or  cigarette  papers  or  tubes 
without  payment  of  Federal  excise  tax. 
The  temporary  rule  prescribes  the 
regulations  that  allow  a  manufacturer 
of  tobacco  products  or  cigarette  papers 
and  tubes  and  an  export  warehouse 
proprietor  to  send  such  articles  to  a 
class  9  customs  bonded  warehouse.  In 
addition,  the  temporary  rule  prescribes 
regulations  that  allow  a  proprietor  of 
a  customs  bonded  manufacturing 
warehouse  where  cigars  are 
manufactured  to  send  such  cigars  to  a 
class  9  customs  bonded  warehouse. 
This  notice  of  proposed  rulemaking 
invites  comments  on  the  temporary 
rule. 
Timetable: 


Action 


FR  Gil* 


NPRM 

Interim  Final  Rule 


12/00/02 
12/00/02 


FR  Cite 


Action 

NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf. 
Program  Manager,  Department  of  the 
Treasury.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 


Regulatory  F1exit>illty  Analysis 
Required:  No 

Small  Entttiee  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf, 
Program  Manager,  Department  of  the 
Treasury.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:202  927-8210 

RIN:  1512-AC56 


2543.  SHIPMENTS  OF  TOBACCO 

PRODUCTS  OR  CIGARETTE  PAPERS 

OR  TUBES  WITHOUT  PAYMENT  OF 

TAX. 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  26  USC  7805 


CFR  Citation:  27  CFR  40;  27  CFR  275 
Legal  Deadline:  None 
Alwtract:  The  proposed  rule  clarifies 
regulations  and  establishes  procedures 
governing  tobacco  products  or  cigarette 
papers  or  tubes  brought  in  bond  from 
Puerto  Rico  to  the  Untied  States.  In 
addition,  the  proposed  rule  would 
allow  a  manufacturer  of  tobacco 
products  to  receive  in  bond,  cigarette 
papers  and  tubes  for  placement  in 
packages  of  roll-your-own  tobacco  and 
would  eliminate  filing  bond  extensions 
for  tobacco  products  and  cigarette 
papers  or  tubes  ftom  the  Virgin  Islands. 

Timetal)le: 

FR  CM* 


Action 

NPRM  12/00/02 

Regulatory  FlexIbUlty  Analysis 
Required:  No 

Small  Entftiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC57 

2544.  REMOVAL  OF  TOBACCO 

PRODUCTS  AND  CIGARETTE  PAPERS 

AND  TUBES  WITHOUT  PAYMENT  OF 

TAX  FOR  USE  OF  THE  UNITED 

STATES 

Priority:  Info./Admin./Other 

Legal  Auttiorlty:  26  USC  7805 

CFR  Citation:  27  CFR  45 

Legal  Deedllne:  None 

Abetract:  This  proposed  rule  revises,  in 
plain  language,  the  existing  regulations 
relating  to  the  removal  of  tobacco 
products  and  cigarette  papers  and 
tubes,  without  payment  of  tax.  for  use 
of  the  United  States.  ATF  is  proposing 
this  rule  to  clearly  communicate  the 
requirements  of  these  regulations.  In 
addition,  we  are  liberalizing  the 
requirements  for  emergency  variations. 

Timetable: 


Action 


Date  FR  CM* 


NPRM  12A)0/02 

Regulatory  FlexibHIty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 
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Agency  Contact:  Robert  P.  Ruhf. 
Program  Manager.  Department  of  the 
Treasury.  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW.,  Washington.  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC75 


2545.  •  MARKS,  LABELS,  NOTICES 
AND  BONDS  FOR,  AND  REMOVAL  OF, 
TOBACCO  PRODUCTS,  AND 
CIGARETTE  PAPERS  AND  TUBES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  26  USC  5704;  26  USC 
7805 

CFR  Citation:  27  CFR  40;  27  CFR  275 

Legal  Deadline:  None 

Abetract:  This  notice  of  proposed 
rulemaking  requires  labels,  notices  and 
marks  for  removals,  in  bond,  of  tobacco 
products  or  cigarette  papers  and  tubes 
that  are  not  in  packages.  This  notice 
proposes  new  sections  that  prohibit  the 
removal  of  tobacco  products  or  cigarette 
papers  or  tubes  which  are  not  in 
packages  for  domestic  uses.  Packages 
are  the  immediate  containers  in  which 
a  manufacturer  or  importer  places  the 
tobacco  products  or  cigarette  papers  or 
tubes  for  sale  or  delivery  to  the 
consiuner.  Also,  this  notice  broadens 
the  language  for  extending  bonds  so 
that  manufacturers  may  receive  tobacco 
products,  cigarette  papers  and  tubes. 


without  payment  of  tax,  from  Puerto 
Rico.  This  notice  may  affect  the 
operations  conducted  by  manufacturers 
of  tobacco  products  or  cigarette  papers 
and  tubes  and  importers  of  tobacco 
products. 


Action 


Date 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf, 
Program  Manager.  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC90 


2546.  •  IN-TRANSIT  STOPS  OF 
TOBACCO  PRODUCTS,  AND 
CIGARETTE  PAPERS  AND  TUBES, 
AND  RELATED  RECORDS,  WITHOUT 
PAYMENT  OF  TAX 

Priority:  Substantive.  Nonsi^ficant 

Legal  AuttKKlty:  26  USC  5704 

CFR  Citation:  27  CFR  40;  27  CFR  44 

Legal  Deadline:  None 


Abstract:  This  notice  is  the  result  of 
a  petition  from  the  Cigar  Association 
of  America  and  the  Pipe  Tobacco 
Council.  The  petition  requests  that  ATF 
change  its  position  regarding  in-transit 
stops  of  tobacco  products  or  cigarette 
papers  and  tubes  after  removal  without 
payment  of  tax  from  a  factory.  ATF  has 
taken  the  position  that  the  law  provides 
that  manufacturers  may  remove  the 
tobacco  products  and  cigarette  papers 
and  tub^  by  paying  the  excise  tax  and 
subsequently  filing  a  claim  for 
drawback.  This  notice  proposes 
clarifying  the  regulations  to  recognize 
such  in-transit  stops  and  specifies 
records  that  manufacturers  and  export 
warehouse  proprietors  maintain  relating 
to  the  removals  without  payment  of  tax. 

Timetable: 


Action 


Date 


FR  OH* 


NPRM  12/00A)2 

Regulatory  Flexibility  Analyaie 
Required:  No 

Small  Entttiee  Affected:  No , 

Government  Levela  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf. 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC95 


Department  of  the  Treasury  (TREAS) 

Bureau  of  Alcohol,  Tobacco  and  Firearms  (BATF) 


Final  Rule  Stage 


ALCOHOL 


Action 


Date 


FR  Cits 


2547.  LABEUNG  OF  UNAGED  GRAPE 
BRANDY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  5 

Legal  Deadlbie:  None 

Abstract:  ATF  proposes  to  amend  the 
regulations  to  permit  the  use  of  the 
word  "imaged"  as  an  alternative  to 
"immature."  to  describe  grape  brandy 
that  has  not  been  stored  in  oak 
containers. 


Action 


FR  Cits 


NPRM  Comment 

Period  End 
Final  Action 


09/11/96 


NPRM 


06/13/96  61  FR  30015 


02/00/03 

Regulatory  Flexll)llity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Ficaretta, 
Program  Manager.  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AB46 

2548.  DISTILLED  SPIRITS  PLANT 
REGULATORY  miTIATIVE  PROPOSAL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 


CFR  Citation:  27  CFR  19.11;  27  CFR 
19.1003;  27  CFR  19.1010;  27  CFR  19.49; 
27  CFR  19.153;  27  CFR  19.201  to  206; 
27  CFR  19.311;  27  CFR  19.454;  27  CFR 
19.605;  27  CFR  19.770;  27  CFR  19.1001 

Legal  Deadline:  None 

Abetract:  ATF  proposes  changes  to  the 
distilled  spirits  plant  regulations  to 
reduce  the  regulatory  burden  and 
streamline  requirements.  ATF  believes 
these  proposed  changes  will  benefit 
distilled  spirits  plant  proprietors  and 
other  industry  members  by  enabling 
them  to  operate  more  easily  and  with 
less  regulatory  oversight  from  the 
Government.  ATF  is  also  requesting 
comments  on  the  possibility  of  revising 
the  distilled  spirits  plant  recordkeeping 
requirements  to  accomplish  the 
reinventing  Government  goals  through 
a  system  that  would  be  based,  as  much 
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THEAS— BATF 


Final  Rul«  Stags 


as  possible,  on  proprietors'  own 
recordkeeping  methods. 


Action 


FR  CH« 


11/3(V9e  63FR65720 
01/29/99 

12/00/02 


NPFUM 

NPRM  Comment 

Period  End 
Finai  Action 

Regulatory  FlaxMHty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Joanne  Brady.  ATF 

Specialist,  Department  of  the  Treasury. 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  215  597-5288 

RIN:  1512-AB58 


2549.  IMPLEMENTATION  OF  WINE 
CREDIT  PROVISIONS  OF  PUBLIC  LAW 
104-188 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrfty:  5  USC  552(a):  26  USC 
5041 

CFR  Citation:  27  CFR  24.278;  27  CFR 
24.279 

Legal  Deadline:  None 

Abstract:  ATF  is  amending  wine 
regulations  to  implement  a  change  in 
the  law  that  allows  certain  transferees 
in  bond  to  deduct  the  tax  credit  for 
small  wine  producers.  Changes  to  bond 
calculations  are  also  included  in  this 
reg\ilation. 

Timetable: 


2550.  IMPLEMENTATION  OF  PUBLIC 
LAW  105-34,  SECTION  1416, 
RELATING  TO  REFUND  OF  TAX  FOR 
DOMESTIC  WINE  RETURNED  TO 
BOND  REGARDLESS  OF 
MERCHANTABILITY  (TAXPAYER 
RELIEF  ACT  OF  1997) 
Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  5044:  26  USC 
5361:  26  USC  5367:  26  USC  5371 

CFR  CHallon:  27  CFR  24.66:  27  CFR 
24.295;  27  CFR  24.312 

Legal  Deadline:  None 

Abstract:  ATF  is  issuing  changes  to  the 
wine  regulations  as  a  result  of  the 
enactment  of  the  Taxpayer  Relief  Act 
of  1997  and  the  Internal  Revenue 
Service  Reconstruction  and  Reform  Act 
of  1998.  This  amendment  informs 
interested  parties  of  changes  by  these 
acts  that  provide  for  a  refund  of  the 
tax  for  all  wine  returned  to  bond,  rather 
than  exclusively  for  unmerchantable  or 
domestic  wine  returned  to  bond. 

Timelable: 


Action 


FR  CHS 


NPRM 

Interim  Final  Rule 

NPRM  Comment 

Period  End 
Final  Action 


06/02/97  62  FR  29681 
06A)2/97  62FR29663 
08/01/97 

06AXV03 


Regulatory  Flexibility  Analysis 
Rsquired:  No 

Government  Levels  Affttcted:  None 

Agency  Contact:  Marjorie  D.  Ruhf. 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington.  DC  20226 
Phone:  202  927-8210 
Email:  mdruhf9atfhq.atf.treas.gov 

RIN:  1512-AB65 


alcohol  beverages  unless  such  claim  is 
properly  qualified.  This  notice  also 
addresses  the  use  of  directional  health- 
related  statements  and  seeks  comments 
on  whether  the  negative  consequences 
of  alcohol  consumption  or  abuse 
disqualify  these  products  entirely  from 
entitlement  to  any  health-related 
statements. 


AcUon 


FR  CM* 


Interim  Fmal  Rule 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marjorie  D.  Ruhf, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW.,  Washington.  DC  20226 
Phone:  202  927-8210 
Email:  mdruhf@atfhq.atf.treas.gov 

RIN:  1512-AB74 

2551.  HEALTH  CLAIMS  AND  OTHER 
HEALTH  RELATED  STATEMENTS  IN 
THE  LABEUNG  AND  ADVERTISING 
OF  ALCOHOL  BEVERAGES 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  4;  27  CFR  5;  27 
CFR7 

Legal  Deadline:  None 

AtMtract:  ATF  proposes  to  amend  the 
regulations  to  prohibit  the  appearance 
on  labels  or  in  advertisements  of  any 
statement  that  makes  a  substantive 
claim  regarding  health  benefits 
associated  with  the  consumption  of 


Action 


FR  ens 


10/25/99  64  FR  57413 
02/22/00 

02/28/00  6SFR 10434 
04/25/00  65  FFI 24158 


NPRM 

NPRM  Comment 

Period  End 
Public  Hearing 
Cancellation/ 

Rescheduling  of 

Hearing 
Comment  Period  04/25/00 

Extended 
RnaiAction  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affsdad:  None 

Agency  Contact:  James  Ficaretta. 
Program  Manager,  Department  of  the 
Treasury.  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AB97 


2S52.  •  PETITION  TO  PROPOSE 
"YADKIN  VALLEY"  AS  A  NEW 
AMERICAN  VmCULTURAL  AREA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  received  a 
petition  proposing  "Yadkin  Valley"  as 
a  new  American  viticultural  area  in 
North  Carolina.  The  proposed  area 
consists  of  approximately  1,321.000 
acres  encompassing  all  of  Surry, 
Wilkes,  Yadkin,  and  portions  of  Stokes, 
Forsyth  and  Davie  Coimties. 


Action 


FR  CM* 


02/07/02  67  FR  5756 
04A)8/02 


NPRM 

NPRM  Comment 

Period  End 
RnaiAction  11/00/02 

Regulatory  F1exll>lllty  Analysis 

Rsqulpsd:  No 

Small  Entitles  Affaclsd:  No 


Govammant  Lavala  Affaclad:  None 

Agency  Contact:  Timothy  P. 
DeVanney.  ATF  Specialist.  Department 
of  the  Treasury,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW.,  RM  5000, 
Washington,  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 


RM:  Previously  reported  as 
1512-AA07 

RIN:  1512-AC82 


2553.  •  ORGAMC  CLAIMS  IN 
LABEUNG  AND  ADVERTISING  OF 
ALCOHOL  BEVERAGES 

Priority:  Info./Admin./Other 

Legal  Authority:  27  USC  205 

CFR  CHallon:  27  CFR  4;  27  CFR  5;  27 
CFR  7;  27  CFR  13 

None 


Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  plans  to  amend 
its  alcohol  beverage  labeling  rules  to 
cross-reference  the  United  States 
Department  of  Agriculture's  National 
Organic  Program  (NOP)  rules.  The 
mandatory  compliance  date  for  the 
NOP  rules  is  October  21.  2002.  ATF 
will  request  conunents  on  the 
temporary  rule  in  ah  associated  notice 
of  proposed  rulemaking. 


Action 


Dal*  FR  CM* 


NPRM 

Tempocary  Rule 
Final /Action 


10/06/02  67  FR  62860 
10/08/02  67  FR  62856 
04/00/03 


Regulatory  FlexMllty  Aruilysls 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Marjorie  D.  Ruhf, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
.and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington.  DC  20226 
Phone:  202  927-8210 
Email:  mdruhf8atfhq.atf.treas.gov 

RIN:  1512-AC87 

2554.  •  BREWERY  FORMS 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  26  USC  5401;  26  USC 
5555 

CFR  Citation:  27  CFR  25 

i:  None 


Abstracfc  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
revised  the  operational  report  form  for 
breweries  and  created  a  new  operations 
report  form  for  small  breweries  and 
brewpubs.  ATF  has  also  created  new 
bond  forms  for  use  by  brewers.  These 
new  bond  forms  are  for  use  when  a 
security  is  posted  as  the  bond  in  lieu 
of  a  corporate  surety.  Amended 
regulations  will  reference  these  new 
forms  in  27  CFR  25. 


DM*  FR  CHa 


Final  Action 


12/00/02 


Ragulalory  Flexibility  Analysis 
Required:  No 

Small  EntMea  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  N.  Bacon, 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  Room  701, 10  Causeway 
Street,  Boston,  MA  02222 
Phone:  617  557-1323 
Fax:  617  557-1251 
Email:  cnbacon@bostatf.tTea8.gov 

RIN:  1512-AC88 

2556.  •  PETmON  TO  ESTABLISH 
"OAK  KNOLL  DISTRKXT'  AS  A  NEW 
AMERTCAN  VITICULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

Abstract:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  is  proposing  the 
establishment  of  the  "Oak  Knoll 
District"  viticultural  area  in  Napa 
County,  California.  This  action  is  in 
response  to  a  petition  by  the  Oak  Knoll 
District  Committee. 


Action 


Dal*  FR  CM* 


07/09/02  67  FR  45437 
09/09/02 

01/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMea  Affaclad:  No 

Government  Levela  Aftactad:  None 

Agency  Contact:  Joanne  Brady,  ATF 
Specialist,  Department  of  the  Treasury, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms 


Phone:  215  597-5288 

Relalad  RIN:  Previously  reported  as 
1512-AA07 

RIN:  1512-AC89 


FIREARMS 


2556.  COMMERCE  IN  RREARMS  AND 
AMMUMT10N  (OMNIBUS 
CONSOLIDATED  APPROPRIATK>NS 
ACT  OF  1997) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  847;  18  USC 
921  to  930 

CFR  Citation:  27  CFR  178 

Lagal  Daadllna:  None 

Abstract:  The  Omnibus  Consolidated 
Appropriations  Act  of  1997  contains 
amendments  to  the  Gun  Control  Act  of 
1986  (18  U.S.C.  chapter  44).  These 
amendments  add  to  the  category  of 
"prohibited  persons"  anyone  convicted 
of  a  "misdemeanor  crime  of  domestic 
violence."  The  amendments  require 
individuals  acquiring  handgims  from 
Federal  firearms  licensees  to  certify  (in 
accordance  with  the  Brady  Law)  that 
they  have  not  been  convicted  of  such 
a  crime.  The  amendments  also  provide 
for  sales  between  Federal  firearms 
licensees  of  curio  and  relic  firearms 
away  from  their  licensed  premises. 


Action 


Dal*         FR  on* 


NPRM 

Interim  Final  Rule 

NPRM  Comment 

Period  End 
Final  /Vction 


06/30/98  63FR35551 
06/30/98  63  FR  35520 
09/28/98 

02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Ficaretta, 
Program  Manager,  Department  of  the 
Treasury.  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW..  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AB64 


2557.  RESIDENCY  REQUIREMENT 
FOR  PERSONS  ACQUIRING 
RREARMS 

Morlly:  Other  Significant 

Lagal  Authority:  5  USC  552(a)^;  18  USC 
847;  18  USC  921  to  930;  44  USC 
3504(h) 
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CFR  Citation:  27  CFR  178 
Legal  Deadline:  None 
Abatract:  The  temporary  rule  amends 
the  regulations  to  provide  for  a  firearms 
purchaser's  affirmative  statement  of  his 
or  her  State  of  residence  on  ATF  Form 
4473  (Fiiearms  Transaction  Record)  and 
ATF  Form  5300.35  (Statement  of  Intent 
to  Obtain  a  Handgim)  in  acquiring  a 
firearm  firom  a  Federal  firearms 
licensee.  The  temporary  rule  also 
amends  the  regulations  to  require  that 
aliens  purchasing  firearms  provide 
proof  of  residency  through  the  use  of 
substantiating  documentation,  such  as 
utility  bills  or  a  lease  agreement.  In 
addition,  the  regulations  are  being 
amended  to  require  that  licensees 
examine  a  photo  identification 
document  from  aliens  purchasing 
firearms.  These  regulations  Implement 
firearms  initiatives  intended  to  protect 
the  American  public  from  gim  violence. 

TImatabia: 


in  18  U.S.C.  chapter  40  to  require  all 
Federal  agencies  to  report  to  ATF  any 
information  involving  arson  or  the 
suspected  criminal  misuse  of 
explosives.  The  Act  also  authorizes 
ATF  to  establish  a  repository  for  this 
information.  In  addition,  the  law 
provides  that  such  repository  will 
contain  infoimation  on  incidents  - 
voluntarily  reported  to  ATF  by  State 
and  local  authorities. 

Timetabia: 


Action 


FR  CM* 


04/21/97  62  FR  19446 
04/21/97  62  FR  19442 
07/21/97 


NPRM 

Interim  Final  Rule 

NPRM  Comment 

Period  End 
Final  Action  03«Xy03 

Regulatory  Flexibility  Analyaia 

Requirad:  No 

Government  L^veia  Aftectad:  None 

Agency  Contact:  James  Ficaretta. 
Program  Manager,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 
Phone:  202  927-8210 

BIN:  1512-AB66 

2558.  IMPLfyENTATION  OF  PUBUC 
LAW  104-208,  THE  OMMBUS 
CONSOUOATEO  APPROPRIATIONS 
ACT  OF  1997.  RELATING  TO  THE 
ESTABLISHMENT  OF  A  NATIONAL 
REPOSITORY  FOR  ARSON  AND 
EXPLOSIVES  INFORIMATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  846(b) 

CFR  Citation:  27  CFR  55 


K  None 

Abatract:  ATF  will  issue  this  notice  of 
proposed  rulemaking  to  implement 
certain  provisions  of  Public  Law  104- 
208,  the  Qmnibus  Consolidated 
Appropriations  Act  of  1997  (the  Act), 
enacted  September  30.  1996.  The  Act 
amended  the  Federal  explosives  laws 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


11/15/01   66  FR  57404 
02/13/02 


02/00/03 

Regulatory  FlaxMlity  Analyaia 
Required:  No 

Small  EntMea  Affected:  No 
Government  Levela  Affected:  None 

Agency  Contact:  James  Ficaretta. 
Program  Manager,  Department  of  the 
Treasury.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington.  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AB73 


Hnal  Rule  Stags 


Action 


FRCHi 


Interim  Final  Rule         05/06/02 

Comment  Period 

End 
Final  Rule  03/00/03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entmaa  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact  James  Ficaretta. 
Program  Manager.  Department  of  the 
Treasury.  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AB93 


2559.  PUBLIC  LAW  105-277,  MAKING 
OMMBUS  CONSOUDATED  AND 
EMERGENCY  SUPPlfMENTAL 
APPROPRIATIONS  FOR  FY99, 
RELATmO  TO  FIREARMS 
DtSABNJTIES  FOR  NONHyiMIGRANT 

AUENS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  552(a);  18  USC 

847;  18  USC  921  to  930;  44  USC 

3504(h) 

CFR  Citation:  27  CFR  178 

Legal  Deadlina:  None 

AlMtract:  ATF  will  issue  a  temporary 
rule  amending  the  regulations  to 
implement  the  provisions  of  Public 
Law  105-277,  Making  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  for  Fiscal 
Year  1999.  The  regulations  implement 
the  law  by  prohibiting,  with  certain 
exceptions,  the  transfer  to  and 
possession  of  firearms  by  aliens 
admitted  to  the  United  States  under  a 
nonimmigrant  visa. 


FR  CH* 


NPRM 

Interim  Final  Rule 


02/05/02  67  FR  5428 
Oe/OS/02  67  FR  5422 


2560.  COMMERCE  IN  FIREARMS  AND 
AMMUNITION— ANNUAL  INVENTORY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  552(a);  18  USC 
847;  18  USC  921  to  930;  44  USC 
3504(h) 

CFR  Citation:  27  CFR  178 

l.agal  Deadline:  None 

Abatract:  ATF  is  proposing  to  amend 
the  regulations  to  require  federally 
licensed  importers,  manufacturers,  and 
dealers  of  firearms  to  take  at  least  one 
physical  inventory  each  year.  The 
proposed  regulations  also  specify  the 
circimistances  under  which  these 
licensees  must  conduct  a  special 
physical  inventory.  In  addition,  these 
proposed  regulations  clarify  who  is 
responsible  for  reporting  a  firearm  that 
is  stolen  or  lost  in  transit  between 
licensees. 


Timetable: 


Action 


FR  cue 


NPRM 
Final /Vction 


0e/28A)0  65FR52064 
03AXV03 


Regulatory  FlexRMIty  Analyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  James  Ficaretta. 
Program  Manager.  Department  of  the 
Treas\iry,  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC08 
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Rnal  Rule  Stage 


PROCEDURAL 


2561.  PLAIN  LANGUAGE  IN  PART  7 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  7 

Legal  Deadlina:  None 

Abatract:  This  project  revises 
regulations  to  plain  language.  The 
revision  will  inake  no  substantive 
changes  to  the  current  27  CFR  part  7. 

TImatabia: 


Action 


FR  Cite 


NPRM 

06/27A)2  67  FR  43496 

NPRM  Conrunent 

08/22J02  67FR54388 

Period  Extended 

NPRM  ComtnerA 

08/26A)2 

Period  End 

NPRM  Comment 

09/25A)2 

Period  End 

Final  Action 

12/00/02 

Final  Action  Effective    01AXV03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitiaa  Affected:  No 

Govammant  Lavala  Affected:  None 

Agency  Contact:  Charles  N.  Bacon, 
Program  Manager,  E>epartment  of  the 
Treasury.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  701,  10  Causeway 
Street.  Boston.  MA  02222 
Phone:  617  557-1323 
Fax:  617  557-1251 
Email:  cnbacon@bost.atf.trea8.gov 

RIN:  1512-AClO 

2562.  DELEGATION  OF  AUTHORITY 
FOR  PART  70 

Priority:  Info./Admin./Other 

Legal  Authority:  26  USC  7805 

CFR  Citation:  27  CFR  70 

Legal  Deadline:  None 

Abatract:  This  final  rule  references  an 
additional  ATF  order.  ATF  Order 
1130.32,  for  delegating  certain  ATF 
authorities  contained  in  its  Procedure 
and  Administration  regulations.  ATF 
Order  1130.32  delegates  the  authority 
to  accept  or  reject  offers  in  compromise 
other  than  forfeiture  to  the  appropriate 
ATF  officer.  A  previous  final  rule  (T.D. 
ATF-450,  66  FR  29021)  referenced  only 
ATF  Order  1130.19.  ATF  Order  1130.19 
delegates  all  other  authorities  in  its 
Procedure  and  Administration 
regulations. 


Action 


Dal*         FR  CMi 


Final  Rule 


12AXV02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  EntMea  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf. 
•  Program  Manager.  Department  of  the 
Treasury.  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC74 

2563.  •  EUKUNATE  REQUIREMENT  TO 
ENROLL  TO  PRACTICE  BEFORE  THE 
BUREAU 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  330 

CFR  Citation:  31  CFR  8 

Legal  Deadline:  None 

Abatract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  will  published 
a  final  rule  (Treasiiry  Decision)  to 
eliminate  the  requirement  to  enroll  to 
practice  before  the  Bureau. 

TImatabia: 


Action 


Date         FR  cm 


Final  Action 


12/00/02 


Regulatory  FlexMlity  Analyaia 
Required:  No 

Small  EntMea  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Timothy  P. 
DeVanney,  ATF  Specialist.  Department 
of  the  Treasury,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue  NW..  RM  5000, 
Washington,  DC  20226 
Phone:  202  927-8196 
Fax:  202  927-8525 

RIN:  1512-AC96 
TOBACCO  PRODUCTS 


2564.  TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 
SHIPPED  FROM  PUERTO  RICO  TO 
THE  UNITED  STATES  \ 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  5701;  27  USC 
7652 

CFR  Citation:  27  CFR  275 


Legal  Deadline:  None 

Abatract:  This  temporary  rule 
eliminates  ATF  onsite  supervision  of 
tobacco  products  and  cigarette  papers 
and  tubes  of  Puerto  Rican  manufacture 
that  are  shipped  fiom  Puerto  Rico  to 
the  United  States.  It  also  eliminates 
related  ATF  forms.  This  rule  requires 
that  {>ersons  who  ship  such  articles 
maintain  records  so  ^at  the  amount  of 
tax  is  calculated  and  recorded  for  ATF 
audit  and  examination.  Also,  this 
temporary  rule  revises  certain  sections 
to  simplify  and  clarify,  and  it  corrects 
a  few  errors. 

TImatabia: 


Action 


Data         FR  CM* 


NPRM 

Interim  Final  Rule 

NPRM  Comment 

Period  End 
Final  Action 


03/08/01  66  FR  13864 
03/08/01  66  FR  13849 
05/07/01   66  FR  13864 

11/0Q/D2 


Regulatory  Flexibility  Analyaia 
Raquirad:No 

Small  EntMae  Affected:  No 

Government  Levela  Affected:  None. 

Agency  Contact  Robert  P.  Ruhf, 
Program  Manager.  Department  of  the 
Treasury,  Biueau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC24 

2565.  IMPOfTTATION  OF  TOBACCO 
PRODUCTS  AND  CIGARETTE  PAPERS 
AND  TUBES;  RECODIFICATION  OF 
REGULATIONS 

Priority:  Info./Admin./Other 

Legal  Authority:  26  USC  7805 

CFR  Citation:  27  CFR  41;  27  CFR  275 

Legal  Deedline:  None 

Abatract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  recodifying 
the  regulations  in  part  275.  Importation 
of  Tobacco  Products  and  Cigarette 
Papers  and  Tubes.  The  purpose  of  this 
recodification  is  to  reissue  the 
regulations  in  part  275  of  title  27  of 
the  Code  of  Federal  Regulations  (CFR) 
as  27  CFR  part  41.  This  change 
improves  the  organization  of  dtle  27 
CFR. 

TlmataMa: 


Action 


Data         FR  CIta 


Final  Action  01/00/03 

Regulatory  Flexibility  Analyaia 
Required:  No 
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TREAS— BATF 


Rnal  Rule  Stage 


Small  Entitiea  Affectsd:  No 
Govamment  Levala  Affected:  None 


Agency  Contact:  Nancy  Sutton,  ATF 
Specialist,  Department  of  the  Treasury. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms 


Phone:  415  947-5192 
RIN:  1512-AC46 


Department  of  the  Treasury  (TREAS) 

Bureau  of  Alcohol.  Tobacco  and  Firearms  (BATF) 


Long-Term  Actions 


ALCOHOL 


2566.  ALCOHOUC  CONTEMT 
LABEUNG  FOR  MALT  BEVERAGES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  27  CFR  7 

Timetable: 


Action 


PR  Cite 


04/19/93  58FR21233 
04/19/93  58  FR  21228 
07/19/93 

07/19/93  58  FR  38543 

09/17/93 

To  Be  Determined 


NPRM 

Interim  Final  Rule 
NPRM  Comment 

Period  End 
NPRM  Comment 

Period  Extended 
NPRM  Comment 

Penod  Extended 

End 
Second  NPRM 

Regulatory  Flexibility  Analysis 
ftoquired:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Bernard  J.  Kipp 
Phone:  503  356-1341 

RIN:  1512-AB17 


2567.  SAKE  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 

Tlmetat)le:  Next  Action  Undetermined 

Regulatory  FlexNillity  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Bernard  J.  Kipp 
Phone:  503  356-1341 


Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marjorie  D.  Ruhf 

Phone:  202  927-8210 

Email:  mdruhf@atfhq.atf.treas.gov 

RIN:  1512-AC17 

2569.  UQUOR  DEALERS; 
RECODIRCATION  OF  REGULATIONS 

Priority:  Info./Admin./Other 

CFR  Citation:  27  CFR  31;  27  CFR  194: 

Timetable: 


RIN:  1512-AC09 


2568.  REMOVAL  OF  REQUIREMENT 
TO  DISCLOSE  SACCHARIN  IN  THE 
LABEUNG  OF  WINE,  DISTILLED 
SPIRITS  AND  MALT  BEVERAGES 

Priority:  Info./Admin./Other 

CFR  Citation:  27  CFR  4.32(d);  27  CFR 
5.32(b)(6);  27  CFR  7.22(b)(5) 


2571.  PROPOSED  REVISIONS  OF  27 

CFR  PART  19 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  27  CFR  19 

Timetable: 


Action 


FR  Cite 


Final /Vction 


To  Be  Oetemiined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Karl  Joedicke 
Phone:  202  927-7460 

RIN:  1512-AC45 

2570.  DELEGATION  OF  AUTHORITY  IN 
27  CFR  PART  31 

Priority:  hifo./Admin./Other 

CFR  Citation:  27  CFR  31 

Timetable: 


Action 


FR  ON* 


Final /Vction 


To  Be  Detemfiined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact:  Karl  Joedicke 
Phone:  202  927-7460 

RIN:  1512-AC49 


Action 


Date 


FR  Cite 


NPRM  To  Be  Detemnined 

Regulatory  FlexU>illty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Daniel ).  Hiland 
Phone:  202  927-8210 

RIN:  1512-AC52 

2572.  PROPOSAL  TO  RECOGNIZE 
SYNONYMS  FOR  PETITE  SIRAH  AND 
ZINFANDEL  GRAPE  VARIETIES 

Priortty:  Substantive,  Nonsignificant 

CFR  Citation:  27  CFR  4 

Timetable: 


Action 


FR  Git* 


NPRM 

NPRM  Comnr»nt 

Period  Extended 
NPRM  Comment 

Period  End  - 
Final  /Vction 


04/10«)2  67  FR  17312 
06/06/02  67  FR  38915 

06/10/02 


To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltias  Affactad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jennifer  Berry 
Phone:  716  551-4048 

RIN:  1512-AC65 

2573.  PETITION  TO  ESTABLISH 
"CAPAY  VALLEY"  AS  AN  AMERICAN 
VmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  27  CFR  9 

Tbnatabia: 


Action 


FR  CMe 


NPRM 


07/25A)2  67  FR  48507 
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Action 


Dale  FR  CM* 


NPRM  Comment  09/23/02 

Period  End 
Final  /Vction  To  Be  Detemnined 

Regulatory  Flexibillty  Analysis 
Raqulrad:  No 

Small  Entmea  Affactad:  No 

Government  Levala  Affected:  None 

Agency  Contact:  Khsty  Colon 
Phone:  202  927-8206 

RIN:  1512-AC71 

2574.  TAXPAID  DISTILLED  SPIRITS 
USED  IN  MANUFACTURING 
PRODUCTS  UNFIT  FOR  BEVERAGE 
USE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  27  CFR  17 


Action 


FR  Cite 


NPRM  To  Be  Detemiined 

Regulatory  FlaxMllty  Analysis 
Raqulrad:  No 

Small  Entnies  Affected:  No 

Government  Levala  Affactad:  None 

Agency  Contact:  Linda  Wade-Chapman 
Phone:  202  927-8181 


RIN:  1512-AC73 


PROCEDURAL 


2575.  DELEGATION  OF  AUTHORITY  IN 
27  CFR  PART  19 

Priority:  Info./Admin./Other 

CFR  Citation:  27  CFR  19 

Tianatabia: 


Action 


FR  Cite 


Final  Action  To  Be  Detennined 

Regulatory  Flexibility  Analyais 
Raqulrad:  No 

Small  Entmea  Affactad:  No 

Government  Levels  Affactad:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-8210 

RIN:  1512-AC06 

2576.  COMMERCE  IN  HREARMS  AND 
AMMUNITION;  RECOOinCATION  OF 
REGULATIONS  (2002R-013P) 

Priority:  Info./Admin./Other 

CFR  Cttalion:  27  CFR  47;  27  CFR  50; 

27  CFR  178:  27  CFR  179;  27  CFR  70 


TImatabIa:  Next  Action  Undetermined 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lisa  Marie  Cesser 

Phone:  202  927-9347 

Fax:  202  927-8525 

Email:  lmgessereatfhq.atf.treas.gov 

RIN:  1512-AC68 

2577.  MACHINE  GUNS.  DESTRUCTIVE 
DEVICES,  AND  CERTAIN  OTHER 
RREARMS;  RECODIFICATION  OF 
REGULATIONS 

Priority:  Info./Admin./Other 

CFR  Citation:  27  CFR  47;  27  CFR  51; 
27  CFR  55;  27  CFR  70;  27  CFR  179; 

TbnataMa:  Next  Action  Undetermined 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  EntMea  Affactad:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Lisa  Marie  Cesser 

Phone:  202  927-9347 

Fax:  202  927-8525 

Email:  lmges8erdatfhq.atf.treas.gov 

RIN:  1512-AC69 

2578.  e  DELEGATION  OF  AUTHORITY 
IN  27  CFR  PART  55— COMMERCE  IN 
EXPLOSIVES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  18  USC  847 

CFR  Citation:  27  CFR  55 

Legal  Deadline:  None 

Abatract:  This  final  rule  places  most 
of  ATF  authorities  contained  in  27  CFR 
55  with  the  "appropriate  ATF  officer," 
and  requires  that  persons  file 
docxmients  with  the  "appropriate  ATF 
officer"  or  in  accordance  with  the 
instructions  on  the  form.  Also,  this  rule 
removes  definitions  of  references  to  the 
words  "ATF  officer."  "Chief,  Firearms 
and  Explosives  Licensing  Center," 
"Region,"  and  "Regional  Director."  The 
result  of  removing  these  words  will 
consolidate  the  Director's  delegations  of 
authority  for  part  55  into  one 
delegation  instrument. 


Action 


FR  CHa 


Final  Action 


To  Be  Detemiined 


Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Karl  Joedicke,  ATT 

Specialist,  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  202  927-7460 

RIN:  1512-AC94 
TOBACCO  PRODUCTS 


2579.  IMPLEMENTATION  OF  PUBLIC 
LAW  105-33,  SECTION  9302, 
REQUIRING  THE  QUAUFICATION  OF 
TOBACCO  PRODUCT  IMPORTERS 
AND  MISCELLANEOUS  TECHNICAL 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  27  CFR  275 


Action 


FR  OH* 


12/22/99  64  FR  71955 
12/22/99  64  FR  71947 
01/D1/D0 


NPRM 

Interim  Final  Rule 

Interim  Final  Rule 

Effective 
Interim  Final  Rute  05/03AX}  65  FR  17477 

Comment  Period 

End 
Final  Action  To  Be  Detemiined 

Regulatory  FlexMIHy  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Robert  P.  Ruhf 
Phone:  202  927-8210 

RIN:  1S12-AC07 

2580.  PROHIBITED  MARKS  ON 
PACKAGES  OF  TOBACCO 
PRODUCTS  AND  CIGARETTE  PAPERS 
AND  TUBES  IMPOFTTED  OR 
BROUGHT  INTO  THE  UNITED  STATES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  27  CFR  275 

Timetable: 


Action 


FR  CHa 


NPRM  To  Be  Detemiined 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affectsd:  Businesses 

Government  Levela  Affactad:  None 

Agency  Contact  Robert  P.  Ruhf 
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TREAS— BATF 


Long-Term  Actkms 


Phone:  202  927-8210 
RIN:  1512-AC14 


2581.  EUMINAT10N  OF  STATISTICAL 
CLASSES  FOR  LARGE  CIGARS 
Priority:  Substantive.  Nonsignificant 
CFR  CHatfcHi:  27  CFR  40;  27  CFR  275 

Timetable: 

Action 


2582.  DELEGATION  OF  AUTHORITY  IN 
27  CFR  PART  40 

Priority:  Info./Admin./Other 

CFR  Citation:  27  CFR  40 

Timetable: 


Action 


FR  OH* 


Final  Action 


To  Be  Determined 


FR  OH* 


2583.  VOLUNTARY  WAIVER  OF 
RUNG  CLAIM  FOR  CREDIT,  REFUND. 
ALLOWANCE  OR  CREDIT  OF  TAX 
FOR  TOBACCO  PRODUCTS 
MANUFACTURED  IN  CANADA 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  27  CFR  44 

Timatable: 

Action 


FR  CNe 


NPRM 


To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-8210 

RIN:  1512-AC33 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-8210 

RIN:  1512-AC54 


Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-8210 

RIN:  1512-AC64 


Department  of  the  Treasury  (TREAS) 

Bureau  of  Alcohol,  Tobacco  and  Firearms  (BATF) 


Completed  Actions 


2584.  RECODIFICATION  OF  PART  251 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  27  CFR  251 

Complalad: 

FR  CHe 


2586.  DELEGATION  OF  AUTHORITY  IN 

27  CFR  PART  252 

Priority:  Info./Admin./Other 

CFR  Citation:  27  CFR  252 

wompMien.  


2588.  DELEGATION  OF  AUTHORITY  IN 
27  CFR  PART  251 
Priority:  Info./Admin./Other 
CFR  Citation:  27  CFR  251 
Completed:  ' 


Reason 


DM*         FR  cue        Reason 


FR  CNe 


RnalAction  05A»02  67FR30796 

Final  Action  Effective    05/08A)2 

Regulatory  Flexiblllty  Analysis 
Required:  No 

Government  Levels  Aftectad:  None 

Agency  Contact:  Jennifer  Berry 
Phone:  716  551-4048 

RIN:  1512-AC27 


2585.  ALBARINO,  BLACK  CORINTH 
AND  RANG  GRAPE  VARIETIES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  27  CFR  4 

Completed: 

Reeeon Di»         FW  Cite 

RnalAction  03/18/02  67 FR  11917 

Final  Action  Effective    05/1 7/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jennifer  Berry 
Phone:  716  551-4048 

RIN:  1512-AC29 


Final  Rule 

Final  Rule  Effective 


04/15/02  67  FR  18086 
04/15/02 

Regulatory  Flexibility  Analysis 

Requlrsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-8210 

RIN:  1512-AC44 

2587.  PROPOSED  ADDITION  OF 
"TANNAT'  AS  A  GRAPE  VARIETY 
NAME  FOR  AMERICAN  WINES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  27  CFR  4 

Completed:       

Pete         FR  Cite 

09rt)4A)2  67  FR  56479 

11/04/02 


Final  Rule 

Final  Rule  Effective 

Regulatory  FlexKMity  Analysis 

Required:  No 

Government  Ijevels  Affected:  None 

Agency  Contact:  Jennifer  Berry 
Phone:  716  551-4048 

RIN:  1512-AC50 


Final  Rule  03/13/02  67  FR  11230 

Final  Rule  Effective       03/1 3/02 
Regulatory  Flexibility  Analysis 
Required:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-8210 

RIN:  1512-AC58 

2589.  e  PETmON  TO  ESTABUSH 
"CAUFORMA  COAST'  AS  A  NEW 
AMERICAN  VmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Deadline:  None 

AlMtract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  received  a 
petition  to  establish  "California  Coast" 
as  a  new  American  viticultural  area. 

Timetable: 


Dale 


FR  cue 


NPRIM 

NPRM  Comment 
Period  End 


09/26/00  65  FR  57763 
12/26AX) 


Federal 

Register /Vol. 

67. 

No. 

236  /  Monday, 

December  9, 

2002 /Unified 

Agenda 

75033 

TREAS— BATF 

Comptotsd 

Actions 

Action 


Dale         FR  OH* 


12/26/00  65  FR  81455 
04/25/01 


NPRM  Comment 

Pefiod  Extended 
NPRM  Comment 

Period  End 
Final  Action -Petition    08/07/02  67  FR  51 156 

Denied 

Regulatory  Flexiblllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Nancy  Sutton,  ATF 

Specialist,  Department  of  the  Treasury, 

Biireau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  415  947-5192 

Related  RIN:  Previously  reported  as 
1512-AA07 

RIN:  1512-AC83 

2590.  e  PETITION  TO  EXPAND  THE 
LODI  VmCULTURAL  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  27  USC  205 

CFR  Citation:  27  CFR  9 

Legal  Daadllne:  None 

Abstract:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  received  a 
petition  from  a  group  of  San  Joaquin 
Coimty  grape  growers  proposing  to 
expand  the  established  458,000-acre 
Lodi  viticultural  area,  27  CFR  9.107,  to 
the  south  and  the  west. 

Timetabia: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntWas  Affodsd:  No 


02A)7/00  65  FR  5828 
04/07/00 

09/04/02  67  FR  56481 
11/04/02 


Government  Levels  Affected:  None 

Agency  Contact:  Nancy  Sutton.  ATF 

Specialist.  Department  of  the  Treasury, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

Phone:  415  947-5192 

Heiated  RIN:  Previously  reported  as 
1512-AA07 

RIN:  1512-AC92 

2591.  e  DELEGATION  OF  AUTHORITY 
(27  CFR  47) 

Priority:  Info./Admin./Other 

Legal  Authority:  26  USC  7805 

CFR  Citation:  27  CFR  47 

Legal  Deadline:  None 

Abstract:  This  final  rule  places  all  ATF 
authorities  contained  in  its  Importation 
of  Arms,  Ammunition  and  Implements 
of  War  regidations  with  the 
"appropriate  ATF  officer." 
Consequently,  this  final  rule  removes 
the  definitions  of,  and  references  to, 
specific  officers  subordinate  to  the 
Director.  It  also  requires  persons  to  file 
documents  required  by  these 
regulations  with  the  "appropriate  ATF 
officer"  or  in  accordance  with  the 
instructions  on  the  ATF  form. 
Conciurently  with  this  Treasury 
Decision,  ATF  is  issuing  ATF  Order 
1130.34,  which  will  be  made  available 
as  specified  in  this  rule.  Through  this 
(»rder  the  Director  delegates  all  of  the 
authcmties  to  the  appropriate  ATF 
officers  and  specifies  the  ATF  officers 
with  whom  applications,  notices,  and 
other  reports,  that  are  not  ATF  forms, 
are  filed. 

Timetable: 


Action 


Dele         FR  Cili 


Final  Rule  10/21/02  67  FR  64525 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf, 
Program  Manager.  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
Phone:  202  927-8210 

RIN:  1512-AC86 


2592.  ELIMINATION  OF  APPLICATION 
TO  REMOVE  TOBACCO  PRODUCTS 
FROM  MANUFACTURER'S  PREMISES 
FOR  EXPERIMENTAL  PURPOSES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  27  CFR  40 

Completed: 


n»ion 


FR  Cite 


RnalAction  04/1 9A)2  67 FR  19332 

Final  Action  Effective    05/20/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.eveis  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-821Q 

RIN:  1512-AC32 

2593.  DELEGATION  OF  AUTHORITY  IN 
27  CFR  PART  44 

Priority:  Info./Admin./Other 

CFR  Citation:  27  CFR  44 

Complied: 

ntnen Dele         FR  CHe 

FInalAction  OSfOifOZ  67FR30799 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Robert  P.  Ruhf 
Phone:  202  927-8210 

fUN:  1512-AC36 
MLUNQ  cooe  4t10-31-e 


Department  of  the  Treasury  (TREAS) 
Comptroller  of  the  Currency  (OCC) 


Proposed  Rule  Stage 


2594.  UNIFORM  RULES  OF  PRACTICE 
AND  PROCEDURE;  REGULATION 
REVIEW 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  504;  12  USC 
1831o;  12  USC  1972;  12  USC  3102;  12 
USC  3108;  12  USC  3909;  5  USC  554 
to  557;  12  USC  93a;  12  USC  93(b);  12 


USC  164;  12  USC  505;  12  USC  1817; 
12  USC  1818;  12  USC  1820 

CFR  Citation:  12  CFR  19 

Legal  Deadline:  None 

AI)Stract:  The  OCC  is  considering  what 
regulatory  actions  may  be  necessary  to 
implement  section  112(g)(4)  of  the 


Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  to  develop 
joint  agency  procedures  for  the 
suspension  and  debarment  of 
accountants,  upon  a  showing  of  good 
cause,  from  performing  certain  audit 
services. 
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TREAS— OCC 


Proposed  Rule  Stage 


TImetabto: 


FR  Cite 


NPRM  -  Suspension      1 1/00/02 
and  Debarment  of 
Accountants 

Regulatory  Flexibility  Analysia 
Reqiiirad:No 

GovMrnmant  Lavala  Affaclad:  None 

Agency  Contact:  Mitchell  Plave. 
Counsel,  Department  of  the  Treasury, 
Ckimptroller  of  the  Currency,  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW.  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  mitchell.plaveeocc.treas.gov 

RIN:  1557-AB43 


2596.  RECORDKEEPING 
REQUIREyENTS  FOR  BANK 
EXCEPHONS  FROM  SECURITIES 
DEALER  REGISTRATK>N 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  12  USC  93a;  12  USC 

1828(t) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadllna:  None 

Abatract:  This  notice  of  proposed 
rulemaking  will  seek  comment  on 
recordkeeping  requirements  for  banks 
relying  on  exceptions  to  the  definitions 
of  broker  or  dealer  in  paragraphs  (4) 
and  (5)  of  section  3(a)  of  the  Securities 
Exchange  Act  of  1934. 


2595.  FAIR  CREDIT  REPORTING 
REGULATK>NS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  12  USC  93a:  15  USC 
leais;  PL  106-102,  sec  506 

CFR  Citation:  Not  Yet  Determined 

None 

The  rule  will  address  the 

sharing  of  transactional,  experiential, 
and  other  consumer  information  among 
persons  related  by  common  ownership 
or  affiliated  by  corporate  control.  Such 
sharing  of  this  information  constitutes 
an  exclusion  from  the  definition  of 
"consiuner  report"  under  section  603(d) 
of  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  16aia(d)). 


FR  CM* 

10/2(V0O  66  FR  63120 
12A)4A» 

03/27A)1   66  FR  16624 
12/00/02 


ActhMt 


NPRM 
NPRMConrvnent 

Penod  End 
NPRM  Update 
Second  NPRM 


Regulatory  FlexIbHity  Analysia 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Lee  Walzer,  Counsel, 
Department  of  the  Treasury, 
Comptroller  of  the  Currency,  Legislative 
and  Regulatory  Analysis  Division,  250 
E  Street  SW,  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  lee.walzerdocc.treas.gov 

RIN:  1557-AB78 


Action 
NPRM 


Fft  Cite 


01/00/03 


Economic  Opportunity  Act  of  2000 
(AHEOA).  The  proposal  will  also 
amend  part  5  to  implement  the 
authority  in  section  1204  of  AHEOA  by 
adding  a  new  section  setting  forth  the 
application  and  prior  approval 
requirements  for  national  banks 
contemplating  reorganization  as  a 
subsidiary  of  a  bank  holding  coinpany. 
In  addition,  the  OCC  also  plans  to 
implement  section  1205  of  AHEOA  by 
amending  part  7  to  permit  national 
banks  to  adopt  by-laws  providing  for 
staggered  boards  of  directors  and  to 
permit  national  banks  to  apply  to 
expand  the  size  of  their  boards  of 
directors  over  25  members.  The  OCC 
also  plans  to  make  other  amendments 
to  parts  5,  7,  and  9.  as  well  as  certain 
technical  amendments  to  parts  3,  6,  7, 
and  28. 
Timetable: 


Reguletory  Flexibility  Anelyeis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Martha  Vestal  Clarke, 
Acting  Assistant  Director,  Department 
of  the  Treasury,  Comptroller  of  the 
Currency,  Legislative  and  Regulatory 
Activities,  Division,  250  E  Street  SW, 
Washington,  DC  20219 
Phone:  202  874-5090 
Email:  martha.clarke@occ.treas.gov 

RIN:  1557-AB93 

2597.  RULES,  POUaES,  AND 
PftOCEDURES  FOR  CORPORATE 
ACnVmES  AND  BANK  ACnVITIES 
MD  OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  12  USC  l  et  seq;  12 
USC  24  (Seventh);  12  USC  92a;  12  USC 
93a;  12  USC  161;  12  USC  602;  12  USC 
1818;  12  USC  1828(n);  12  USC  1828 
note;  12  USC  1831n  note;  12  USC 
1831o;  12  USC  1835;  12  USC  3102;  12 
USC  3108;  12  USC  3901  et  seq;  12  USC 
3907;  12  USC  3909;  Section  5136  of 
the  Revised  Statutes  (12  USC  24a);  15 
USC  78q;  15  USC  78q-l;  15  USC  78w 

CFR  Citation:  12  CFR  3;  12  CFR  5;  12 
CFR  6;  12  CFR  7;  12  CFR  9;  12  CFR 
28 

Legel  DeedHne:  None 

AlMtrect.  The  OCC  plans  to  amend  part 
5  to  implement  the  authority  for 
national  banlu  to  merge  with  one  or 
more  of  their  nonbank  affiliates 
contained  in  section  1206  of  the  ' 

American  Homeownership  and 


FR  OH* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Federallam:  Undetermined 

Agency  Contact:  Andra  Shuster, 

Counsel,  Department  of  the  Treasury, 

Comptroller  of  the  Currency 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  andra.shuster@occ.treas.gov 

Lee  Walzer,  Coimsel,  Department  of  the 

Treasury,  Comptroller  of  the  Currency, 

Legislative  and  Regulatory  Analysis 

Division,  250  E  Street  SW,  Washington, 

DC  20219 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  lee.walzer@occ.treas.gov 

RIN:  1557-AB97 

2598.  MAINTENANCE  OF  RECORDS 

Priority:  Substantive,  Nonsigiuficant 

Legal  Authority:  5  USC  504;  5  USC  554 
to  557;  12  USC  93a;  12  USC  93(b);  12 
USC  164;  12  USC  481;  12  USC  505; 
12  USC  1817;  12  USC  1818;  12  USC 
1820;  12  USC  1831o;  12  USC  1867;  12 
USC  1972;  12  USC  3102;  12  USC 
3108(a):  12  USC  3909;  12  USC  4717; 
15  USC  78(h);  15  USC  78(i);  15  USC 
78o-4(c):  15  USC  780-5;  15  USC  78q- 
1;  15  USC  78u;  15  USC  78-u2;  15  USC 
78-U3:  15  USC  78w:  28  USC  2461  note; 
31  USC  330;  31  USC  5321;  42  USC 
4012a 
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TREAS— OCC 


Proposed  Rule  Stage 


CFR  Citation:  12  CFR  19 

Legel  Deadline:  None 

Abatract:  The  notice  of  proposed 
rulemaking  would  invite  comment  on 
a  rule  that  would  add  a  new  subpart 
P  to  12  CFR  part  19,  which  would 
require  national  banks,  national  bank 
affiliates,  Federal  branches  and 
agencies  of  foreign  banks,  and  bank 
service  companies  that  perform  services 
for,  or  contract  with,  national  banks  to 
establish  and  maintain  accurate  and 
complete  docrimentation  and  records, 
and  allow  the  OCC  timely  access  to 
such  records. 


Action 


Dale         FRCHt 


NPRM  12/00/02  * 

Reguletory  FlexMIHy  Anelyaie 
Required:  No 

Government  Levels  Affedsd:  None 

Agency  Contact  Patrick  Tiemey, 

Attorney,  Department  of  the  Treasury, 

Comptroller  of  the  Currency 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  pathck.tiemey@occ.treas.gov 

RIN:  1557-AB99 

2599.  PAYDAY  LENDING 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  24(Seventh); 
12  USC  93a:  12  USC  1818;  12  USC 
1861  to  1867 

CFR  Citation:  12  CFR  5;  12  CFR  32    . 

Legal  Deadline:  None 

Abstract:  The  OCC  is  considering 
amending  12  CFR  part  5  and  12  CFR 
part  32  to  address  payday  lending 
activities  engaged  in  by  national  banks 
through  arrangements  with  third-party 
lending  companies.  The  piupose  of  this 
rulemaking  would  be  to  adopt 
provisions  intended  to  ensure  that 
payday  lending  is  conducted  in  a 
manner  that  is  consistent  with  safe  and 
soimd  banking  practices. 


Action 


FR  Cite 


NPRM  12/00/02 

Reguletory  Flexibility  Analysis 
Required:  No 

Government  Levele  Affected:  None 

Federalism:  Undetermined 

Agsncy  Contact:  Mitchell  Plave, 
Counsel,  Department  of  the  Treasury, 


Comptroller  of  the  Currency,  Legislative 

and  Regulatory  Activities  Division,  250 

E  Street  SW,  Washington,  DC  20219 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  mitchell.plaveOocc.treas.gov 

RIN:  1557-ACOl 

2600.  INTERNATIONAL  BANKING 
ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  12  USC  l  et  seq;  12 
USC  24  (Seventh):  12  USC  93a;  12  USC 
161;  12  USC  602;  12  USC  1818;  12  USC 
3101  et  seq;  12  USC  3901  et  seq 

CFR  Cllatlon:  12  CFR  28;  12  CFR  5 

None 


Abetrect:  The  OCC  plans  to  issue  a 
notice  of  proposed  nUemaking  to 
clarify  or  revise  a  number  of 
application  or  notice  procedures, 
including  the  standards  for  approval 
that  would  apply.  In  addition,  the  OCC 
plans  to  implement  a  number  of  OCC 
interpretations  regarding  the  capital 
equivalency  deposit  required  of  Federal 
branch  and  agencies.  Finally,  the  OCC 
plans  to  revise  several  definitions. 


Action 


Dale         FR  CM* 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Ageitcy  Contect:  Lee  Walzer,  Counsel, 
Department  of  the  Treasiuy, 
Comptroller  of  the  Currency,  Legislative 
and  Regulatory  Analysis  Division,  250 
E  Street  SW,  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  lee.walzer@occ.treas.gov 

RIN:  1557-AC04 

2601.  •  INTERAGENCY  GUIDEUNES 
ESTABLISHING  STANDARDS  FOR 
SAFETY  AND  SOUNDNESS 

Priority:  Substantive,  Nonsignificant 

Unfunded  INendetes:  Undetermined 

Legel  Authority:  12  USC  93a:  12  USC 
1818:  12  USC  1831-p:  12  USC  3102(b): 
15  USC  6801;  15  USC  6805(b)(6) 

CFR  Citation:  12  CFR  30 

Legal  Deadline:  None 

Abetrect:  The  OCC.  along  with  the 
hanking  agencies,  plans  to  issue  a 


notice  of  proposed  rulemaking  to 
amend  their  Interagency  Guidelines 
Establishing  Standards  for  Safety  and 
Soundness.  The  amendment  would  add 
a  new  subsection  to  require  a 
depository  institution  to  implement 
new  policies  and  procedures  designed 
to  ensure  an  effective  system  of 
corporate  governance.  This  amendment 
is  intended  to  address  particular 
weaknesses  in  management  and 
corporate  governance  practices. 

Timetable: 


Date         FR  CHe 


NPRM 


01/00/03 


Reguletory  Flexibiiity  Analysis 
Required:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Michele  Meyo-, 
Coimsel,  Department  of  the  Treasury, 
Comptroller  of  the  Currency,  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW. 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  michele.meyer@occ.treas.gov 

RIN:  1557-AC08 

2602.  •  COMMUNITY  DEVELOPMENT 
CORPORATIONS,  COMMUMTY 
DEVELOPMENT  PROJECTS,  AND 
OTHER  PUBLIC  WELFARE 
INVESTMENTS  (12  CFR  PART  24) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  24  (Eleventh); 
12  USC  93a;  12  USC  481;  12  USC  1818 

CFR  Citation:  12  CFR  24 

Legel  Deadline:  None 

Atwtrect:  The  OCC  plans  to  issue  a 
notice  of  proposed  rulemaking  to 
amend  part  24,  its  regulation  governing 
national  bank  investments  that  are 
designed  to  promote  the  public  welfere. 
The  proposal  would  update  the 
defiiiition  section  of  the  regulation  to 
reflect  the  additional  types  of  public 
welfare  investment  structures  that  have 
come  into  use  by  national  banks  in 
recent  years;  set  forth  the  method  a 
national  bank  should  use  to  measure 
the  aggregate  amoimt  of  its  public 
welfare  investments;  and  simplify  the 
regulation's  investment  self-certification 
and  prior  approval  processes.  These 
chasq^  will  simplify  the  regulation 
and  reduce  the  burden  associated  with 
part  24  investments  and  thereby 
encoiu^ge  additional  public  welfore 
investments  by  national  banks. 
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TREAS-OCC 


Proposed  Rule  Stage 


Tlmetabl*: 


Action 

NPRM 


FR  cn* 


11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Michele  Meyer, 
Counsel.  Department  of  the  Treasury. 
Comptroller  of  the  Currency.  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW. 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  micheIe.meyer®occ.treas.gov 

RIN:  1557-AC09 


2603.  •  REMOVAL.  SUSPENSION,  AND 
DEBARMENT  OF  INDEPENDENT 
ACCOUNTANTS  FROM 
PERFORMANCE  OF  AUDIT  SERVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC 

1831m{g)(4)(B) 

CFR  Citation:  12  CFR  19 

Legal  Deadline:  None 

Abstract:  The  OCC  plans  to  issue  a 
notice  of  proposed  rulemaking  to 
amend  12  CFR  part  19,  the  Rules  of 
Practice  and  Procedure  by  adding  a 
new  subpart  P,  "Removal,  Suspension, 
and  Debarment  of  Independent  Public 


Accountants  from  Performance  of  Audit 
Services.  "  Section  112  of  the  Federal 
Deposit  hisiu-ance  Corporation 
Improvement  Act  of  1991  (FDICIA) 
gave  the  OCC,  along  with  the  other 
Federal  banking  agencies,  the  authority 
to  remove,  suspend,  or  debar 
accountants  for  good  cause  from 
performing  annual  audit  services.  The 
proposed  rule  would  establish  policies 
and  procedures  for  the  OCC  to  take 
such  actions.  The  proposed  rule  would 
also  make  conforming  changes  to  part 
19.  The  Board  of  Governors  of  the 
Federal  Reserve  System,  the  FDIC,  and 
the  Office  of  Thrift  Supervision  are 
promulgating  similar  rules  concurrently 
with  the  OCC  to  implement  section  112 
of  FDICIA. 

Timetable: 


2604.  •  RULES,  POUCIES.  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  l  et  seq:  12 
USC  24a;  12  USC  24  (Seventh);  12  USC 
93a;  12  USC  3101  et  seq 

CFR  Citation:  12  CFR  5 

Legal  Deadlir>e:  None 

Abstract:  The  OCC  plans  to  issue  a 
notice  of  proposed  rulemaking  that  will 
require  a  national  bank  to  obtain  prior 
approval  of  the  OCC  before  making 
material  changes  to  its  business  plan. 

Timetable: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mitchell  Plave, 
Counsel.  Department  of  the  Treasury. 
Comptroller  of  the  Currency.  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW,  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  mitchell.plave®occ.treas.gov 

RIN:  1557-AClO 


Department  of  the  Treasui^  (TREAS) 
Comptroller  of  the  Currency  (OCC) 


2605.  CAPITAL  RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  93a:  12  USC 
161;  12  USC  1828  note;  12  USC 
1828(n);  12  USC  1831n  note;  12  USC 
1835;  12  USC  3907;  12  USC  3909 

CFR  Citation:  12  CFR  3 

Legal  Deadline:  None 

Abstract:  As  part  of  the  OCC's  ongoing 
efforts  to  develop  and  refine  capital 
standards  to  ensure  the  safety  and 
soundness  of  the  national  banking 
system  and  to  implement  statutory 
requirements,  the  OCC  is  amending 
various  provisions  of  the  capital  rules 
for  national  banks.  Specifically,  these 
changes  include:  1)  new  Basel  capital 
accord  (Basel  II)  (formerly  referred  to 
as  domestic  capital  framework);  and  2) 


securities  borrowing  transactions.  The 
OCC  is  conducting  both  of  these 
rulemakings  jointly  with  the  other 
Federal  banking  agencies. 

Timetable: 

Implementation  of  a  Revised  Basel  Capital 
Accord  (formerly  Domestic  Capital 
Framewortt) 
ANPRM  1 1/03/00  (65  FR  66193) 
ANPRM  Comment  Period  End  02A)1/01 
NPRM  06/00/03 
Securtties  Borrowing  Transactions 

Interim  Final  Rule  ^2J05mO  (65  FR  75856) 
Interim  Final  Rule  Comment  Period  End 

01/19/01 
Final  Rule  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Action Pete  FR  Cite 

NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Heidi  M.  Thomas, 

Special  Counsel,  Department  of  the 

Treasury.  Comptroller  of  the  Currency, 

250  E  Street  SW.  Washington.  DC 

20219 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  heidi.thomas@occ.treas.gov 

RIN:  1557-ACll 


Rnal  Rule  Stage 


Agency  Contact:  Ron  Shimabukuro, 
Counsel,  Department  of  the  Treasury, 
Comptroller  of  the  Currency.  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW,  Washington.  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  ron.shimabukuro@occ.treas.gov 

Laura  Goldman,  Senior  Attorney, 
Department  of  the  Treasury, 
Comptroller  of  the  Currency,  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW,  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  laura.goldman@occ.treas.gov 

RIN:  1557-AB14 
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2606.  CUSTOMER  IDENTIFICATION 
PROGRAMS  FOR  BANKS,  SAVINGS 
ASSOCIATIONS,  AND  CREDIT  UNIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  12  USC  93a:  31  USC 
5318(1) 

CFR  Citation:  31  CFR  103 

Legal  Deadline:  Final,  Statutory, 
October  26,  2002,  Must  take  effect  one 
year  before  date  of  enactment  of  USA 
Patriot  Act. 

Abstract:  The  Secretary  of  the 
Treasury,  the  OCC.  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  the  FDIC,  the  Office  of  Thrift 
Supervision,  and  the  National  Credit 
Union  Administration  (the  Agencies) 
plan  to  issue  a  regulation  implementing 


section  326  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001. 
Section  326  requires  a  regulation  that 
contains  minimiun  standards  that 
financial  institutions  must  implement: 
1)  to  verify  the  identity  of  any  person 
seeking  to  open  an  accoimt;  2)  to 
maintain  records  of  the  information 
used  to  verify  the  person's  identity;  and 
3)  to  determine  whether  the  person 
appears  on  any  lists  of  known  or 
suspected  terrorists  or  terrorist 
organizations  provided  to  the  financial 
institution  by  any  Govemment  agency. 

Timetable: 


Action 


Dale  FR  OH* 


Action 


FR  Cite 


NPRM  Comment 

Period  End 
Final  Action 


09A)6/02 


11/00AD2 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Deborah  Katz,  Senior 
Counsel,  Department  of  the  Treasury, 
Comptroller  of  the  Currency,  Legislative 
and  Regulatory  Activities  Divison.  250 
E  Street  SW.,  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  deborah.katz@occ.treas.gov 


NPRM 


07/23/02  67  FR  48290      RIN:  1557-AC06 


Department  of  the  Treasury  (TREAS) 
ComptroHer  of  the  Currency  (OCC) 


Long-Term  Actions 


2607.  RULES  AND  PROCEDURES  FOR 
CLAIMS  AGAINST  OCC-APPOINTED 
RECEIVERSHIPS  FOR  UNINSURED 
RNANCIAL  INSTITUTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  93a;  12  USC 
192;  12  USC  206;  12  USC  3108 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  regulation  will  establish 
rules  and  procedures  for  processing 
claims  against  receivers  for  uninsured 
Federal  institutions  that  are  chartered 
by  the  OCC. 

Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Mitchell  Plave, 
Coimsel,  Department  of  the  Treasury, 
Comptroller  of  the  Currency,  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW,  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 


Email:  mitchell.plave@occ.treas.gov 
RIN:  1557-AB59 

2608.  COMMUNITY  REINVESTMENT 
ACT  REGULATION 

Priority:  Substantive,  Nonsignificant 

Authority:  12  USC  21: 12  USC 


22;  12  USC  26;  12  USC  27;  12  USC 
30;  12  USC  36;  12  USC  93a:  12  USC 
161;  12  USC  215;  12  USC  215a;  12  USC 
481;  12  USC  1814;  12  USC  1816;  12 
USC  1828(c);  12  USC  1835a;  12  USC 
2901  to  2907;  12  USC  3101  to  3111 

CFR  Citation:  12  CFR  25 

Legal  Deadline:  None 

Abstract:  The  OCC,  in  conjimction  • 
with  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision  (the 
agencies),  has  issued  an  advance  notice 
of  proposed  rulemaking  to  solicit 
comment  on  the  agencies'  existing 
Conununity  Reinvestment  Act  (CRA) 
regulations.  The  agencies  are 
conducting  a  review  of  their  CRA 
regulations  to  determine  their 
effectiveness  in  achieving  their  goals. 


Action 


FR  CMS 


ANPRM 
/VNPRM  Comment 

Period  End 
NPRM 


07/19/01   66  FR  37602 
10/17A)1 

To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Margaret  Hesse, 

Special  Counsel,  Department  of  the 

Treasury,  Comptroller  of  the  Ciurency, 

Community  and  Consumer  Law 

Division,  250  E  Street  SW,  Washington, 

DC  20219 

Phone:  202  874-5750 

Fax:  202  874-5322 

Email:  margaret.hesse@occ.treas.gov 

Patrick  Tiemey,  Attorney,  Department 

of  the  Treasiuy,  Comptroller  of  the 

Currency 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  patrick.tiemey@occ.treas.gov 

RIN:  1557-AB98 
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Departmwrt  of  the  Treasury  (TREAS) 
Comptroller  of  the  Currency  (OCC) 


Completed  Actions 


2609.  REAL  ESTATE  APf>RAISALS 
Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  93a:  12  USC 

3331  et  seq 

CFR  Citation:  12  CFR  34 

Legal  Daadilne:  None 

Abelraet:  This  rulemaking  would 
amend  the  OCC's  appraisal  regulation 
to  exempt  transactions  involving 
mortgage-backed  securities  (MBS)  from 
its  principal  appraisal  requirements. 

Tknetabla: 


Action 


FR  CM* 


Witttdrawn 


QO/20/OZ 


Regulatory  F1exit>Hlty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Mitchell  Plave, 
Counsel.  Department  of  the  Treasury. 
Comptroller  of  the  Currency.  Legislative 
and  Regulatory  Activities  Division.  250 
E  Street  SW.  Washington.  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  mitchell.plavedocc.treas.gov 

RIN:  1557-AB70 

2610.  DEBT  CANCELLATION 
CONTRACTS  AND  DEBT 
SUSPENSION  AGREEMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  24  (Seventh); 
12  USC  93a 

CFR  Citation:  12  CFR  37 

Legal  Deadline:  None 

Abstract:  The  OCC  issued  a  final  nile 
governing  the  offering  of  debt 
cancellation  contracts  and  debt 
suspension  agreements.  The  purposes 
of  the  customer  protections  are  to 
facilitate  customers'  informed  choice 
about  whether  to  purchase  debt 
cancellation  contracts  and  debt 
suspension  agreements,  based  on  an 
imderstanding  of  the  costs,  benefits, 
and  limitations  of  the  products,  and  to 
discourage  inappropriate  or  abusive 
practices. 


Action 


FR  CM* 


ANPRM 
ANPRM  Comment 

PenodEnd 
NPRM 
NPRM  Comment 

PenodEnd 


01/26/00  65  FR  41 76 
03/27/00 

04^18/01   66  FR  19901 
06/18/01 


Dal,        FR  cH*       Government  Levsis  Aflsctsd:  None 


Final  Rule 

Final  Rule  Effective 


09/19«)2  67  FR  58962 
06/16/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contsct:  Jean  Campbell. 
Attorney,  Department  of  the  Treasury, 
Comptroller  of  the  Currency,  Legislative 
and  Regulatory  Activities  Division,  250 
E  Street  SW.  Washington,  DC  20219 
Phone:  202  874-5090 
Fax:  202  874-4889 
Email:  jean.campbell@occ.treas.gov 

RIN:  1557-AB75 

2611.  ELECTROf«C  ACTIVITIES 
(FORMERLY  ELECTRONIC  BANKING) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1  et  seq:  12 
USC  93a 

CFR  Citation:  12  CFR  7.1002;  12  CFR 
7.1019:  12  CFR  7.5000  to  7.5010 

l.sgai  Deadline:  None 

Abstract:  The  OCC  issued  a  notice  of 
proposed  rulemaking  that  addressed 
ways  to  focilitate  national  banks'  efforts 
to  engage  in  various  forms  of  electronic 
hanking  consistent  with  safety  and 
soundness.  The  proposal  addresses 
national  banks'  exercise  of  their 
Federally  authorized  powers  through ' 
electronic  means;  the  applicability  of 
state  law  to  the  exercise  of  those 
powers:  the  location  of  a  national  bank 
that  engages  in  electronic  activities;  and 
the  disclosures  required  when  a 
national  bank  provides  its  customers 
with  access  to  other  service  providers 
through  hyperlinks  in  the  bank's  web 
site  or  other  shared  electronic  space. 


Agsncy  Contact:  Heidi  M.  Thomas, 

Special  Coimsel,  Department  of  the 

Treasury,  Comptroller  of  the  Currency. 

250  E  Street  SW,  Washington,  DC 

20219 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  heidi.thomas@occ.treas.gov 

RIN:  1557-AB76 

2612-  NOTICE  OF  EXEMPT  PRIVACY 
ACT  SYSTEMS  OF  RECORDS 

Priority:  Substantive,  Nonsignificant 

Lsgsi  Authority:  5  USC  301;  5  USC 
321:  5  USC  552;  5  USC  552a 

CFR  Citation:  31  CFR  l 

Legal  Deedline:  None 

Abetract:  The  OCC,  with  the 
concurrence  of  the  Department  of  the 
Treasury,  issued  a  final  rule  to  amend 
the  Treasury  Regulation  that  sets  forth 
the  systems  of  records  maintained  by 
Treasury  Department  agencies  and 
biireaus  that  are  exempt  from  certain 
provisions  of  the  Privacy  Act  of  1974 
(Privacy  Act).  The  OCC  amended  this 
regulation  to  update  and  expand  the 
list  of  its  systems  of  records  that  are 
exempt  bom  certain  provisions  of  the 
Privacy  Act  and  to  clarify  the  bases  for 
these  exemptions. 


AcHon 


FR  CHo 


ia/26«)1   66  FR  54175 
11/26/01 

05/14/02  67  FR  34402 


Action 


FR  cn* 


02A)2AX)  65FR4d95 
OAJOSmO 


07/02A)1   66  FR  34855 
08/31A)1 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

PenodEnd 
Final  Rule  05/17/02  67  FR  34992 

Final  Rule  Effective.      07/01/02 

section  7  5010  only 

(All  other  tirul  rule 

sections  effective 

06/17/2002) 

Regulatory  Flexit>lllty  Analysis 
Required:  No 

Small  Entitiss  Affected:  No 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Rule 
Final  Rule  Effective       05/14/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affsclsd:  No 

Government  Lsvels  Affected:  None 

Agsncy  Contsct:  Harold  J.  Hansen, 

Assistant  Director.  Department  of  the 

Treasury,  Comptroller  of  the  Currency, 

Administrative  and  Internal  Law 

Division,  250  E  Street  SW,  Washington, 

DC  20219 

Phone:  202  874-4460 

Fax:  202  874-4555 

Email:  harold.hansen@occ.treas.gov 

RIN:  1557-AB83 


TREAS-OCC 


Completed  Actions 


2613.  PROHIBITION  AGAINST  USE  OF 
INTERSTATE  BRANCHES  PRIMARILY 
FOR  DEPOSIT  PRODUCTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  21;  12  USC 

22;  12  USC  26;  12  USC  27;  12  USC 
30;  12  USC  36;  12^FSC  93a;  12  USC 
161;  12  USC  215;  12  USC  215a;  12  USC 
481;  12  USC  1814;  12  USC  1816;  12 
USC  ■1828(c);  12  USC  1835a:  12  USC 
2901  through  2907;  12  USC  3101 
through  3111 

CFR  Citation:  12  CFR  25 

Legal  Deadline:  None 

AlMtract:  The  final  rule  amended 
regulations  implementing  section  109 
of  the  Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency  Act  of  1994 
to  effectuate  the  amendment  of  section 
109  of  the  Gramm-Leach-Bliley  Act  of 
1999.  Section  109  prohibits  a  bank  bom 
establishing  or  acquiring  a  branch  or 
branches  outside  of  its  home  state  for 
the  purpose  of  deposit  production. 
Additionally,  section  109  contains 
guidelines  for  determining  whether  a 
bank  is  reasonably  helping  to  meet  the 
credit  needs  of  communities  served  by 
an  out-of-state  branch  or  branches.  The 
final  rule  amended  the  section  109 
deposit  production  prohibition  to 
include  any  bank  or  branch  controlled 
by  an  out-of-state  bank  holding 
company,  including  a  bank  consisting 
only  of  a  main  office. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPFWA  Comnrtent 

Period  End 
Final  Rule 
Rnal  Rule  Effective 


04/09/01   66FR18411 
06/06/01 

06/06/02  67FR38844 
10/01/02 


Regulatory  FlexUilllty  Anelysis 
Requirsd:  No 

Govsmmsnt  Levele  Affected:  None 

Agsncy  Contact:  Patrick  Tiemey, 

Attorney,  Department  of  the  Treasury, 

Comptroller  of  the  Currency 

Piione:  202  874-5090 

Fax:  202  874-4889 

Email:  patrick.tiemey@occ.treas.gov 

RIN:  1557-AB95 


2614.  RNANCIAL  SUBSIDIARIES  AND 
NONCONTROLLING  INVESTMENTS 
OF  FEDERAL  BRANCHES  AND 
AGENaES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  12  USC  l  et  seq;  12 
USC  24a:  12  USC  24  (Seventh);  12  USC 
93a,  12  USC  3101  et  seq 

CFR  Citation:  12  CFR  5 

Legal  Deadline:  None 

Alwtrsct:  The  OCC  proposes  to  clarify 
that  a  Federal  branch  or  agency  may 
establish,  acquire,  or  maintain  a 
qualified  subsidiary  company  in 
generally  the  same  manner  that  a 
national  bank  may  establish  and 
operate  a  financial  subsidiary  if  certain 
conditions  are  satisfied. 

Timetat>le: 


Action 


Dale  FR  Cite 


WittKlrawn 


09/30/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agsncy  Contact  Martha  Vestal  Clarke, 
Acting  Assistant  Director,  Department 
of  the  Treasury,  Comptroller  of  the 
Currency,  Legislative  and  Regulatory 
Activities,  Division,  250  E  Street  SW, 
Washington.  DC  20219 
Phone:  202  874-5090 
Email:  martha.clarke@occ.treas.gov 

RIN:  1557-AC02 


2615.  INTERNATIONAL  BANKING 
ACnVITIES:  CAPITAL  EQUIVALENCY 
DEPOSIT 

Priority:  Substantive,  Nonsignificant 

Legsl  Authority:  12  USC  l  et  seq;  12 
USC  24  (Seventh);  12  USC  93a;  12  USC 
161;  12  USC  602;  12  USC  1818;  12  USC 
3101  et  seq;  12  USC  3901  et  seq 

CFR  Citation:  12  CFR  28.15 

Legal  Deedline:  None 

Alwtract:  The  OCC  issued  a  final  rule 
that  revised  certain  requirements  and 
prohibitions  relating  to  the  capital 
equivalency  deposit  arrangements  that 
a  foreign  bank  must  establish  and 
maintain  for  its  Federal  branch  or 
agency. 


Action 


FR  Cite 


Interim  Final  Rule 

Interim  Rnal  Rule 
Effective 


01/30/02  67  FR  4325 
01/30/02 


Action 


Dale         FR  CM* 


Interim  Final  Rule 
Comment  Period 
End 

Final /Vction 

Fmal  Rule  Effective 


04/01/02 


06/19A)2  67  FR  41619 
06/19/02 

Regulatory  Flexibility  Analysis 
Rsquired:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Martha  Vestal  Clarke. 
Acting  Assistant  Director,  I>epartment 
of  the  Treasury,  Comptroller  of  the 
Currency,  Legislative  and  Regulatory 
Activities,  Division,  250  E  Street  SW, 
Washington,  DC  20219 
Phone:  202  874-5090 
Email:  martha.clarke@occ.treas.gov 

RIN:  1557-AC05 


2616.  •  ASSESSMENT  OF  FEES 

Priority:  Substantive,  Nonsignificant 

Legei  Authority:  12  USC  93a;  12  USC 
481;  12  USC  482;  12  USC  1867;  12  USC 
3102;  12  USC  3108;  15  USC  78c;  15 
USC  781;  26  DC  Code  102 

CFR  Citation:  12  CFR  8 

l.egai  Deadline:  None 

Abstract:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  plans  to  issue 
a  notice  of  proposed  rulemaking  to 
amend  12  CFR  part  8.  The  proposal 
would  amend  12  CFR  8;6(c),  which 
addresses  assessments  for  independent 
trust  banks.  The  proposal  would  update 
section  8.6  to  reference  the  appropriate 
portion  of  new  forms  issued  by  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC),  which 
replace  the  FFIEC  form  currently 
referenced  in  section  8.6(c).  A  technical 
correction  to  section  8.1  is  also 
included. 

Timetabis: 


Action 


Date         FR  CMe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Final  Action  Effective 


04/25/02  67FR204e6 
05/17/02 

05/30/02  67FR37664 
06/01/02 


Regulatory  Flexibility  Anelysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andra  Shuster, 
Counsel,  Department  of  the  Treasury, 
Comptroller  of  the  Currency 
Phone:  202  874-5090 
Fax:  202  874-4889 
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TREAS— OCC 


Email:  andra.shuster©occ.treas.gov 
RM:  1557-AC07 

MLLMQ  COM  4«1»-»-« 


Department  of  the  Treasury  (TREAS) 
United  States  Customs  Service  (CUSTOMS) 


2617.  TEXni^S  AND  TEXTILE 
PRODUCTS  SUBJECT  TO  TEXTILE 
TRADE  AGREEMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301: 19  USC 

66;  19  USC  1202;  19  USC  1624;  7  USC 

1854 

CFR  Citation:  19  CFR  12 


None 

AlMtract:  Amendment  to  the  country  of 
origin  standards  and  documentary 
requirements  applicable  to  textiles  and 
textile  products  subject  to  section  204 
of  the  Agricultural  Act  of  1956. 
Amendment  involves  simplification  of 
regulatory  text,  has  no  substantive 
effect  on  the  U.S.  textile  import 
program  as  administered  by  Customs, 
and  is  intended  to  ensure  that  the 
wording  of  the  Customs  Regulations  is 
consistent  with  the  product  coverage  of 
section  204. 


Action 


FR  Cito 

NPRM  oenoma 

Regulatory  FlexMlity  Analysis 
Raqulrad:  No 

Government  Levels  Affected:  None 

Agenqf  Contect:  Dick  Crichton, 
Operations  Officer,  Office  of  Field 
Operations.  Department  of  the 
Treasury.  United  States  Customs 
Service,  1300  Peimsylvania  Avenue 
NW..  Washington.  DC  20229 
Phone:  202  927-0162 

RM:  1515-AB54 

2618.  LIQUIDATION;  EXTENSION; 
SUSPENSION 

Priority:  Substantive.  Nonsignificant 

l^egel  Authority:  19  USC  66;  19  USC 
1500;  19  USC  1504:  19  USC  1624 

CFR  Citation:  19  CFR  159 


pertains  to  limitations  on  the 
liquidation  of  entries  that  were 
contained  in  the  Customs 
Modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act.  Amendments 
would  allow  the  reconciliation  of 
entries  to  be  treated  as  if  they  were 
entry  siunmaries,  subject  to  normal 
liquidation  requirements;  authorize  the 
electronic  transmittal  of  notices  of 
extension  and  suspension  of 
liquidation:  extend  the  time  period  in 
which  Customs  must  liquidate  a 
suspended  entry  after  the  suspension  is 
removed;  remove  the  application  of  the 
four-year  limitation  to  suspended 
entries:  and  provide  that  Customs  must 
also  inform  sureties  when  an  entry  is 
suspended  or  extended. 


»:  None 

Dociunent  would  amend  the 
Customs  Regulations  to  implement 
amendments  to  section  504  of  the  Tariff 
Act  of  1930.  as  amended,  which 


Action 


FR  CM* 

NPFIM  06«V03 

Regulatory  FlexitMllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contect:  William  G.  Rosoff. 
Chief.  Duty  Refund  and  Determination 
Branch.  Department  of  the  Treasury, 
United  States  Customs  Service.  Office 
of  Regulations  and  Rulings.  1300 
Pennsylvania  Avenue  NW.. 
Washington.  IX:  20229 
Phone:  202  572-8807 

RIN:  1515-AB66 

2619.  DETENTION,  SEIZURE,  AND 
FORFEITURE  OF  "BOOTLEG"  SOUND 
RECORDING  AND  MUSIC  VIDEOS  OF 
LIVE  MUSICAL  PERFORMANCES 

Priority:  Substantive.  Nonsignificant 

Lege!  Authority:  5  USC  301;  17  USC 
602;  17  USC  603;  31  USC  9701;  19  USC 
66;  19  USC  1202;  19  USC  58a;  19  USC 
58b;  19  USC  58c;  19  USC  66;  17  USC 
101;  17  USC  601 

CFR  CItetlon:  19  CFR  12;  19  CFR  24; 

19  CFR  133 

None 

Amendment  to  provide  for 
the  detention,  seizure,  and  forfeiture  of 


Completed  Actions 


Proposed  Rule  Stage 


unauthorized  (bootleg)  copies  of  sound 
recordings  and  music  videos  of  live 
musical  performances  recorded  outside 
of  and  imported  into  the  United  States, 
as  provided  by  section  513(a)  of  the 
Uruguay  Roimd  Agreements  Act. 


Action 


FR  CM* 


NPRM  06AXV03 

Regulatory  FlexMlity  Analysis 
Rsqulred:  No 

Government  l.evels  Affeclad:  None 

Agency  Contect:  George  F.  McCray, 
Attorney.  Intellectual  Property  Rights 
Branch.  Department  of  the  Treasury, 
United  States  Customs  Service.  1300 
Pennsylvania  Avenue  NW.. 
Washington,  DC  20229 
Phone:  202  572-8707 

RIN:  1515-AB74 

2620.  RECONCILIATION 

Priority:  Substantive.  Nonsignificant 

Legel  Authority:  19  USC  66;  19  USC 
1484;  19  USC  1500;  19  USC  1624 

CFR  Citation:  19  CFR  142;  19  CFR  159 

Legal  Deadline:  None 

AlMtract:  Amendment  to  allow  those 
elements  of  an  entry,  other  than  those 
elements  relating  to  the  admissibility  of 
the  merchandise,  that  are  undetermined 
at  the  time  an  entry  summary  or  an 
import  activity  summary  is  required  to 
be  submitted,  to  be  provided  to 
Customs  at  a  later  date. 

Timetable: 


FROM* 


NPf^  06AXV03 

Regulatory  FlexMllty  Analysis 
Required:  Nq 

Government  l.evels  Affected:  None 

Agency  Contect:  John  Leonard, 
Program  Officer,  Department  of  the 
Treasury,  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenue  NW., 
Washington.  DC  20229 


Phone:  202  927-0915 
RIN:  1515-AB85 


2621.  REMOTE  LOCATION  RUNG 
Priority:  Substantive,  Nonsignificant 

Legel  Authority:  19  USC  66;  19  USC 
1202;  19  USC  1484;  19  USC  1624;  19 
USC  1641 

CFR  Citation:  19  CFR  ill;  19  CFR  113; 
19  CFR  141;  19  CFR  143 

Ljagei  Deedline:  None     . 

Abetrect  Amendment  to  allow  entry 
filers  to  electronically  file  entries  of 
merchandise  with  Customs  from 
locations  within  the  United  States  other 
than  at  the  port  of  arrival  of  the 
merchandise  or  the  location  of 
examination  of  the  merchandise. 


FR  cue 


NPRM  06/00/03 

ftegulatory  Flexibility  Analysis 

Required:  No 

Government  tjevele  Affected:  None 

Agency  Contect:  Millie  Gleason.  Chief, 
Summary  Management,  Department  of 
the  Treasxuy,  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  927^0625 

RIN:  1515-AC23 

2622.  SIMPUFICAT10N  OF  itt-TRANSTT 
TRUCK  SHIPMENTS  BETWEEN 
CANADA  AND  THE  UNITED  STATES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 
1202;  19  USC  1431;  19  USC  1433;  19 
USC  1436;  19  USC  1448;  19  USC  1553; 
19  USC  1624 
CFR  Citation:  19  CFR  123 


K  None 

AlMtract:  Amendment  to  simplify 
reporting  procedures  for  the  in-transit 
movement  of  truck  shipments  between 
Canada  and  the  United  States. 
Amendment  is  designed  to  reduce 
traffic  congestion  along  the  northern 
border  by  reducing  the  number  of 
reporting  stops. 


Action 


FR  CM* 


NPRM 


03/00/D3 


ReguMory  FtoxMNty  Analysis 

No 


Government  Levele  Affected:  None 

Agency  Contect:  Raymond 
Janiszewski,  Supervisory  Import 
Specialist,  Office  of  Field  Operations, 
Department  of  the  Treasiuy,  United 
States  Customs  Service,  1300 
Pennsylvania  Avenue  NW., 
Washiii^on,  DC  20229 
Phone:  202  927-0365  . 

RIN:  1515-AC65 

2623.  REQUIREMENTS  FOR  FUTURE 
CUSTOMS  TRANSACTIONS  WHEN 
PAYMENT  TO  CUSTOMS  ON  PRIOR 
TRANSACTIONS  IS  DEUNQUENT 
ANO^OR  DISHONORED 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  19  USC  66;  19  USC 
1448;  19  USC  1484;  19  USC  1624;  5 
USC  301;  19  USC  1505 

CFR  Citation:  19  CFR  142;  19  CFR  24 

Legal  DeedUne:  None 

Abstract:  Amendment  conoecning  how 
Customs  will  handle  the  future 
transactions  of  importers  or  other 
parties  financially  obligated  to  Customs 
who  are  delinquent  in  a  payment  to 
Customs  or  have  had  payments  to  the 
agency  returned  as  dishonored  by  their 
&iancial  institution.  Amendment 
provides,  among  other  things,  that 
where  an  importer  or  other  party 
financially  oblig^ed  to  Customs 
("debtor")  has  not  paid  monies  owed 
to  Customs  by  the  due  date  in  a 
Customs  bill  or  collection  notice, 
including  a  bill  or  collection  notice 
requesting  payment  of  an  amoimt  owed 
to  Customs  that  has  been  returned  as 
dishonored  by  the  debtor's  financial 
institution,  Customs  may  require  the 
debtor  to  file  entry  sununary 
documentation  at  the  time  of  entry  with 
estimated  duties,  taxes  and  fees 
attached  (to  make  "live  entry").  This 
requirement  will  be  imposed  on  all  the 
debtor's  future  importations  at  all  ports 
of  entry  until  Customs  receives  full 
payment  of  the  debtor's  overdue 
amount,  including  accrued  interest,  or 
until  the  debt  has  been  resolved  other 
than  by  Customs  termination  of  the 
collection  action.  Amendment  also 
concerns  when  Customs  will  require  all 
future  payments  be  made  by  certified 
check,  money  order,  cash,  or  if 
authorized,  by  Automated 
Clearinghouse  dtedit  payment. 
Amendments  are  necessary  to  support 
Customs  collection  efforts  and  to 
ensure  a  unifcxm  and  consistent 


approach  in  the  manner  by  which 
Customs  responds  to  delinquent  and 
dishonored  payments. 

Timetable: 


Action 


Dale         FR  CM* 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contect  Robert  Reiley, 
Financial  Officer.  Financial 
Management  Division.  Department  of 
the  Treasiuy,  United  States  Customs 
Service,  1300  Pennsylvania  Avenue 
NW.,  Washington,  DC  20229 
Phone:  202  927-1504 

RIN:  1515-AC68 

2624.  CUSTOMS  EXAMINATION  OF  IN- 
TRANSIT  MAIL  SHIPMENTS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  19  USC  66;  19  USC 
1202;  19  USC  1624 

CFR  Citation:  19  CFR  145 

Ljegal  Deedline:  None 

Abetrect:  Amendment  to  provide  that 
Customs  has  the  authority  to  examine 
and  search  international  mail  without 
regard  as  to  whether  it  is  transiting  the 
United  States  or  the  U.S.  Virgin  Islands, 
or  is  being  delivered  within  the 
Customs  territory  of  the  United  States 
or  the  U.S.  Virgin  Islands. 


Action 


FR  CUB 


NPRM  05«Xy03 

Regulatory  Flexibility  Analysis 

ftoqulred:  No 

Government  Levels  Affsded:  None 

Agency  Contect  Glen  E.  Vereb,  Senior 
Attorney,  Entry  Procedures  and  Carriers 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service,  1300     • 
Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  572-8718 

RM:  1515-AC71 

2625.  REIMBURSABLE  CUSTOMS 
INSPECnONAL  SERVICES:  INCREASE 
IN  HOURLY  RATE  CHARGE 
Priority:  Substantive,  Nonsignificant 

Legel  Authority:  5  USC  30l;  5  USC 
6103;  19  USC  58a  to  58c;  19  USC  66; 
19  USC  261;  19  USC  267;  19  USC  1202; 
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19  use  1450  to  1452:  19  USC  1456; 
19  USC  1505;  19  USC  1557;  19  USC 
1562:  19  USC  1624;  26  USC  4461;  26 
USC  4462;  31  USC  9701:  46  USC  2110 
to  2112 

CFR  Citation:  19  CFR  24;  19  CFR  101 

Legal  Deadline:  None 

Abstract  Amendment  to  increase  the 
rate  of  charge  for  reimbursable  Customs 
inspectional  services. 

Timetable: 


Action 


FR  CUB 


02/01/01    66  FR  8554 
04/02/01 

10/09/02  67  FR  62920 
12/09/02 


06/00/03 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action 

Regulatory  F1exit)liity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dennis  Lomax. 

Accountant.  Department  of  the 

Treasury,  United  States  Customs 

Service,  Accounting  Services  Division, 

Office  of  Finance,  Indianapolis,  IN 

46278 

Phone:  317  298-1200    ' 

RIN:  1515-AC77 

2626.  PATEKT  SURVEYS 
Priority:  Substantive,  Nonsignificant 
Auttwrity:  5  USC  301;  19  USC 


66;  19  USC  1202;  19  USC  1624 
CFR  Citation:  19  CFR  12;  19  CFR  24 
l.egal  Deadline:  None 

At>stract:  Amendment  to  eliminate 

patent  surveys. 


Action 


FR  Gil* 


NPRIM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Louis  Alfeno, 
Customs  Officer,  Commercial 
Enforcement,  Department  of  the 
Treasury,  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  927-0005 

RIN:  1515-AC93 


2627.  •  ADVANCE  NOTICE 
REQUIREMENTS  FOR  AIRCRAFT 
LANDINGS  AND  ARRIVALS 

Priority:  Substantive,  Nonsignificant 

Legal  Autlwrlty:  5  USC  301;  19  USC 
58b:  19  USC  66;  19  USC  1433;  19  USC 
1436;  19  USC  1448;  19  USC  1459;  19 
USC  1590;  19  USC  1594;  19  USC  1623; 
19  USC  1624;  19  USC  1644;  19  USC 
1644a 

CFR  Citation:  19  CFR  122 

Legal  Deadline:  None 

Abstract:  Amendment  to  require  that 
the  owners  or  operators  of  commercial 
aircraft  that  operate  as  scheduled 
airlines  and  enter  the  United  States 
from  foreign  areas  who  intend  to  land 
at  landing  rights  or  user  fee  airports, 
request  from  Customs  permission  to 
land  in  writing  at  least  30  days  before 
the  first  flight  date  and  secure  Customs 
approval  to  land  before  the  first  flight 
begins.  Amendment  would  also  make 
the  advance  notice  of  arrival 
requirement  applicable  to  all  aircraft. 
The  advance  notice  of  arrival  would  be 
required  to  be  given  by  the  aircraft 
commander  directly  to  the  appropriate 
Customs  location  at  least  one  hour 
before  the  aircraft  crosses  any  border 
or  coastline  of  the  United  States. 


for  demanding  payment  of  duties, 
taxes,  fees,  or  revenue  for  violations  of 
19  U.S.C.  1592  or  1593a  when  a 
penalty  claim  is  not  issued. 
Amendments  are  designed  to  encourage 
participation  in  the  prior  disclosure 
program  and  to  enhance  the 
effectiveness  of  the  duty /revenue 
demand  process. 


Action 


Dele  FR  CMi 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Elizabeth  Tritt, 
Operations  Officer,  Department  of  the 
Treasury.  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  927-4434 

1515-ADlO 


2628.  •  PRIOR  DISCLOSURE  AND 
LOST  DUTY  OR  REVENUE  DEMANDS 
WHEN  PENALTY  CLAIM  NOT  ISSUED 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301;  19  USC 
66;  19  USC  1592;  19  USC  1593a:  19 
USC  1624 

CFR  Citation:  19  CFR  162 

Legal  Deadline:  None 

Abstract:  Amendment  pertaining  to 
prior  disclosure  and  to  the  procedure 


Action 


Oato         FR  Cite 


NPRM  01AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Alan  Cohen,  Senior 
Attorney,  Penalties  Branch,  Department 
of  the  Treasury,  United  States  Customs 
Service,  Office  of  Regulations  and 
Rulings,  1300  Pennsylvania  Avenue 
NW.,  Washington,  DC  20229 
Phone:  202  572-8742 

RIN:  1515-AD13 

2629.  •  PERFORMANCE  OF  CUSTOMS 
BUSINESS  BY  PARENT  AND 
SUBSIDIARY  CORPORATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 
1202:  19  USC  1624;  19  USC  1641 

CFR  Citation:  19  CFR  ill 

Legal  Deadline:  None 

AlMtract:  Amendment  to  specify 
circumstances  in  which  a  corporate 
entity  may  perform  certain  customs 
business  on  behalf  of  a  parent 
corporation  or  subsidiary  corporation  or 
sister  subsidiary  corporation  without 
the  need  to  obtain  a  customs  broker 
license.  It  is  anticipated  that  the 
amendment  would  improve  the 
operational  efficiency  of  the  affected 
corporate  entities  and  thereby  enhance 
their  ability  to  ensure  compliance  with 
applicable  customs  laws  and 
regulations. 


Action 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/15/02  67  FR  63576 
12/16/02 


03AXVD3 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gina  Crier,  Attorney. 
Entry  Procedures  and  Carriers  Branch, 
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Department  of  the  Treasury,  United 
States  Customs  Service.  Office  of 
Regulations  and  Rulings.  1300 


Pennsylvania  Avenue  NW., 
Washington.  DC  20229 


Phone:  202  572-8730 
RIN:  1515-AD14 


Department  of  the  Treasury  (TREAS) 
UnMad  States  Customs  Service  (CUSTOMS) 


2630.  HARBOR  MAINTENANCE  FEE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301:  PL  99-662: 
19  USC  66;  19  USC  81a  to  81u;  19  USC 
623:  19  USC  1202:  19  USC  1624:  31 
USC  9701:  PL  99-272:  PL  99-509 

CFR  Citation:  19  CFR  4: 19  CFR  24; 
19  CFR  146:  19  CFR  178 
Legal  Deadline:  Final.  Statutory.  April 
1,  1987. 

Abstract:  Amendments  to  the  Customs 
Regulations  to  implement  provisions  of 
the  Water  Resources  Development  Act 
of  1986.  which  authorizes  Customs  to 
assess  a  harbor  maintenance  fee  of 
0.125  percent  (.00125)  on  the  value  of 
commercial  cargo  loaded  on  or 
unloaded  from  a  commercial  vessel  at 
a  port  unless  specifically  exempted 
from  the  fee.  Proceeds  of  the  fee  are 
deposited  in  a  trust  fund  for  the  U.S. 
Army  Corps  of  Engineers  to  use  for  the 
improvement  and  maintenance  of  U.S. 
ports  and  harbors. 

TImetabIa: 


CFR  Citation:  19  CFR  24 
Legal  Deadline:  None 
Abstract:  Amends  interim  Customs 
Regulations  relating  to  harbor 
maintenance  fees.  The  interim 
regulations  established  a  shipping  fee 
for  transporting  cargo  on  specified  U.S. 
waterways.  The  Act  was  amended  to 
include  an  exemption  for  nonprofit 
organizations  or  cooperatives,  which 
own  or  finance  cargo  determined  by 
Customs  to  be  intended  for  use  in 
humanitarian  or  development 

assistance  overseas.  This  amendment 
sets  forth  the  applicability  and  terms 
of  this  exemption.  < 

Timetable: 


Action 


Dale 


FR  CKe 


03/01/87 

03/30/87  52  FR  10198 
05/29/87 


06/00/03 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Rnal  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Deborah  Thompson, 
Accountant.  Accoimts  Receivable 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service,  Office 
of  Finance,  Indianapolis,  IN  46278 
Phone:  317  298-1200 

RIN:  1515-AA57 

2631.  DONATED  CARGO  EXEMPTION 
FROM  HARBOR  MAINTENANCE  FEE 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  19  USC 
58a:  19  USC  66:  19  USC  1202:  19  USC 
1624:  31  USC  9701;  19  USC  58b:  19 
USC  58c 


Action 


01A)8/92  57FR607 
01/08/92 

03/09/92 


06/00/03 


Rnal  Rule  Stage 


other  requirements  that  apply  to  tiie 
collection,  waiver,  and  reduction  of 
duties  under  the  duty-deferral  program 
provisions  of  the  North  American  Free 
Trade  Agreement.  The  dociunent 
prescribes  the  documentary  and  other 
requirements  that  must  be  followed 
when  merchandise  is  withdrawn  frt>m 
a  U.S.  duty-deferral  program,  either  for 
exportation  to  another  NAFTA  country 
or  for  entry  into  a  duty-deferral 
program  of  another  NAFTA  country, 
the  procedures  that  must  be  followed 
in  filing  a  claim  for  a  waiver  or 
reduction  of  duties  collected  on  such 
merchandise,  and  the  procedures  for 
finalization  of  duty  collections  and 
duty  waiver  or  reduction  claims. 


FR  Cite       Timetable: 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Deborah  Thompson, 
Accountant,  Accounts  Receivable 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service,  Office 
of  Finance,  Indianapolis,  IN  46278 
Phone:  317  298-1200 

RIN:  1515-AA87 

2632.  NORTH  AMERICAN  FREE 
TRADE  AGREEMENT  (NAFTA)— 
IMPLEMENTATION  OF  DUTY- 
DEFERRAL  PROGRAM  PROVISIOfIS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 
1448;  19  USC  1481;  19  USC  1484;  19 
USC  1202;  19  USC  1315;  19  USC  1624; 
19  USC  3314 

CFR  Citation:  19  CFR  181;  19  CFR  113; 
19  CFR  141;  19  CFR  144;  19  CFR  10 
Legal  Deadline:  Final.  Statutory, 
January  1,  1996. 

Abstract:  Document  amends 
regulations  to  establish  procedural  and 


Action 


Dale 


FR  Cite 


01A)1/96 

01/30/96  61  FR  2908 
04/01/96 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
interim  Final  Rule 

Comment  Period 

End 
Final  Action  06/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Shawn  Filion. 
Commercial  Program  Specialist. 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations.  North  Star  Commercial. 
P.O.  Box  400,  Buffalo,  NY  14225 
Phone:  716  551-3053 

RIN:  1515-AB87 

2633.  CUSTOMS  ENTRY 
DOCUMENTATION  PURSUANT  TO 
ANTICOUNTERFEITING  CONSUMER 
PROTECTION  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 
1448;  19  USC  1484;  19  USC  1624 

CFR  Citation:  19  CFR  141 

Legal  Deadline:  Final,  Statiitory, 
January  2,  1997. 

Abstract:  Document  implements 
section  12  of  the  Anticounterfeiting 
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Consumer  Protection  Act  of  1996 
(ACPA),  which  was  enacted  by 
Congress  to  protect  consumers  and 
American  businesses  from  counterfeit 
copyrighted  and  trademarked  products. 
Section  12  of  the  ACPA  concerns  the 
content  of  entry  documentation 
required  by  Customs  to  determine 
whether  the  imported  merchandise  or 
its  packaging  bears  an  infringing 
trademark.  Amendment  requires 
importers  to  provide  on  the  invoice  a 
listing  of  all  trademarks  appearing  on 
imported  merchandise  and  its 
packaging. 


Action 


DM*  FR  Cite 


NPRM 

09/13/99  64  FR  49423 

NPRM  Comment 

12/13«9  64FR62135 

Period  End 

Final  Action 

06/0(V03 

Regulatory  FlaxIbUity  Analysis 
Required:  No 

GovariNnant  l.avals  Affected:  None 

Agsnqf  Contact:  Joanne  R.  Stxmtip. 
Chief.  Intellectual  Property  Rights. 
Department  of  the  Treasury.  United 
States  Customs  Service.  1300 
Pennsylvania  Avenue  NW.. 
Washington.  DC  20229 
Phone:  202  572-8709 

mM:  1515-AC15 

2634.  COUNTRY-OF-Of«GIN  MARKING 

Priority:  Substantive.  Nonsignificant 

Legal  Autlwrlty:  5  USC  301;  19  USC 
66;  19  USC  1202;  19  USC  1304;  19  USC 
1624 

CFR  Citation:  19  CFR  134 

i:  None 


Abstract:  Amendments  clarify  the 
country-of-origin  marking  rules  set 
forth  in  part  134  of  the  Customs 
Regulations.  Amendments  promote  the 
concept  of  informed  compliance  by  the 
trade  and  proper  field  administration  of 
the  statutory  requirement. 


FR  CN* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/26/00 
04/26/00 

02/00/03 


65  FR  4193 
65  FR  17473 


ftogulatory  FlexMlity  Analysis 
Required:  No 

Govamment  Levela  Affected:  None 

Agency  Contact:  Monika  Rice  Brenner. 
Attorney-Advisor.  Special  Classification 


and  Marlung  Branch.  Department  of  the 
Treasury.  United  States  Customs 
Service.  1300  Pennsylvania  Avenue 
NW..  Washington.  IX:  20229 
Phone:  202  572-8837 

Kristen  VerSteeg.  Attorney-Advisor. 
Special  Classification  and  Marking 
Branch.  Department  of  the  Treasury. 
United  States  Customs  Service.  1300 
Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  572-8832 

RIN:  1515-AC32 


2635.  IMPORTATION  AND  ENTRY 
BOND  CONDITIONS  REGARDING 
OTHER  AGENCY  DOCUMENTATION 
REQUIREMENTS 

f>riority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  19  USC  66;  19  USC 
1623:  19  USC  1624 

CFR  Citation:  19  CFR  113 

Legal  Deadline:  None 

Abstract:  Amendment  with  regard  to 
the  basic  importation  and  entry  bond 
condition  under  which,  if  merchandise 
is  conditionally  released  to  the 
principal  named  in  the  bond,  the 
principal  agrees  to  furnish  Customs 
with  any  document  or  evidence  as 
required  by  law  or  regulation. 
Amendment  would  extend  this 
requirement,  and  consequenUy  the 
potential  liability  for  payment  of 
liquidated  damages  for  a  breach  of  the 
bond  condition,  to  documents  and 
evidence  submitted  to  other 
Govenunent  agencies  under  laws  and 
regulations  of  those  other  agencies. 

TlmetaMa: 


Action 


Del*  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/06/99  64  FR  42872 
10«)5*W 

07/00/03 


Regulatory  RexKHIity  Analysis 
Rec^ired:  No 

Government  I.Avels  Affected:  None 

Agency  Contact:  Jeremy  Baskin. 
Attorney-Advisor.  Penalties  Branch. 
Department  of  the  Treasury,  United 
States  Customs  Service,  1300 
Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  572-8753 

RIN:  1515-AC44 


2636.  DEFERRAL  OF  DUTY  ON 
LARGE  YACHTS  IMPORTED  FOR 
SALE 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  5  USC  301;  19  USC 
66;  19  USC  1484b;  19  USC  1623;  19 
USC  1624 

CFR  Citation:  19  CFR  4;  19  CFR  113 

Ljegal  Deadline:  None 

Abstract:  Amendment  to  set  forth 
proceduires  for  the  deferral  of  entry 
filing  and  duty  collection  on  certain 
yachts  imported  for  sales  at  boat  shows 
in  the  United  States. 

Timetable: 


Action 


Date         FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/15/00  65  FR  37501 
08/1 4AX) 


02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemnoent  levels  Affected:  None 

Agency  Contact:  Larry  L.  Burton. 
Chief,  Entry  Procedures  and  Carriers 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service.  1300 
Pennsylvania  Avenue  NW.. 
Washington.  DC  20229 
Phone:  202  572-8724 

RIN:  1515-AC58 


2637.  USER  AND  NAVIGATION  FEES; 
OTHER  REIMBURSABLE  CHARGES 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  5  USC  301;  19  USC 
58a  to  58c;  19  USC  66;  19  USC  1202; 
19  USC  1431;  19  USC  1433;  19  USC 
1434;  19  USC  1505;  19  USC  1624;  31 
USC  9701;  46  USC  2110  to  2112 

CFR  Citation:  19  CFR  4;  19  CFR  24; 

19  CFR  101 

i-egai  Deadline:  None 

AlMtract:  Amendment  regarding  the 
proper  assessment  of  user  and 
navigation  fees,  as  well  as  other 
reimbursement  charges  for  Customs 
services  performed  in  connection  with, 
among  other  things,  the  processing  of 
vehicles,  vessels,  aircraft  and 
merchandise  arriving  in  the  United 
States.  The  purpose  of  the  amendment  . 
is  to  conform  the  regulations  with  the 
intent  of  the  Customs  user  fee  statute 
and  to  reflect  existing  operational 
policy  and  administrative  practice  in 
this  area. 


Federal  Register /Vol.  67.  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


75045 


TREAS-CUSTOMS 


Final  Rule  Stage 


TimetaiBie: 


Action 


FR  Cite 


05/01/01   66  FR  21 705 
07/02/01 

07/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Regulatory  Flexibility  Analysis 
Required:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Kimberly  Nott. 
Operations  Officer.  Department  of  the 
Treasury.  United  States  Customs 
Service.  Office  of  Field  Operations. 
1300  Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  927-0042 

RIN:  1515-AC63 


Government  L.eveis  Affected:  None 

Agency  Contact:  Cynthia  Reese,  Senior 
Attorney,  Department  of  the  Treasury. 
United  States  Customs  Service,  Office 
of  Regulations  and  Rulings.  1300 
Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  572-8812 

Leon  Hayward.  Operations  Officer. 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations.  1300  Pennsylvania  Avenue 
NW.,  Washington,  DC  20229 
Phone:  202  927-9704 

RIN:  1515-AC72 


2638.  AFRICAN  GROWTH  AND 

OPPOirrUNiTY  ACT  AND 

GENERALIZED  SYSTEM  OF 

PREFERENCES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 
1202;  19  USC  1321;  19  USC  1481;  19 
USC  1484;  19  USC  1498;  19  USC  1508; 
19  USC  1623;  19  USC  1624;  19  USC 
2461;  19  USC  3314;  19  USC  3721 
CFR  Citation:  19  CFR  10;  19  CFR  163 

Legal  Deadline:  Final.  Statutory, 
October  1.  2000.  Public  Law  106-200. 
Abstract:  Amendments  to  implement 
the  trade  benefit  provisions  for  sub- 
Saharan  Afiica  contained  in  titie  1  of 
the  Trade  and  Development  Act  of 
2000.  The  trade  benefits  under  tiUe  I, 
also  referred  to  as  the  Afi-ican  Growth 
and  Opportunity  Act,  apply  to  sub- 
Saharan  African  countries  designated 
by  the  President  and  involve  the 
extension  of  duty-free  treatment  under 
the  Generalized  System  of  Preferences 
(GSP)  to  non-import-sensitive,  non- 
textile  articles  normally  excluded  from 
GSP  duty-free  treatment,  arid  the  entry 
of  specific  textile  and  apparel  articles 
free  of  duty  and  free  of  any  quantitative 
limits. 
Timetabia: 


Action 


Date 


FR  Cite 


10/01/00 

10/05/00  65  FR  59668 
12/04/00 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 
Rsquirad:  No 


Phone:  202  927-1962 
RIN:  1515-AC74 


2639.  EXPANDED  WEEKLY  ENTRY 
PROCEDURE  FOR  FOREIGN  TRADE 
ZONES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 

81a  to  81u;  19  USC  1202;  19  USC 
14841;  19  USC  1623;  19  USC  1624 

CFR  Citation:  19  CFR  146 

i.egal  Deadline:  None 

Abstract:  Amendment  in  conformance 
with  the  Trade  and  Development  Act 
of  2000  to  expand  the  weekly  entry 
procedure  for  foreign  trade  zones  to 
include  merchandise  involved  in 
activities  other  than  exclusively 
assembly-line  production  operations. 
Under  the  expanded  weekly  procedure, 
weekly  entries  covering  estimated 
removals  of  merchandise  from  a  foreign 
trade  zone  for  any  seven-day  period 
and  the  associated  entry  summaries 
will  have  to  be  filed  exclusively 
through  the  Automated  Broker 
Interface,  with  duties,  fees  and  taxes 
being  scheduled  for  pajrraent  through 
the  Automated  Clearinghouse. 

Timetable: 


2640.  UNITED  STATES-CARIBBEAN 
BASIN  TRADE  PARTNERSHIP  ACT 
AND  CARIBBEAN  BASIN  INITIATIVE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 
1202;  19  USC  1321;  19  USC  1481;  19 
USC  1484;  19  USC  1498;  19  USC  1508; 
19  USC  1623;  19  USC  1624;  19  USC 
2701;  19  USC  3314 

CFR  Citation:  19  CFR  10;  19  CFR  163 

l.egai  l>eadiine:  Final,  Statutory. 
October  1,  2000.  Public  Law  106-200. 

Abstract:  Amendments  to  implement 
the  trade  benefit  provisions  for 
Caribbean  Basin  countries  contained  in 
title  n  of  the  Trade  and  Development 
Act  of  2000.  The  trade  benefits  under 
title  n,  also  referred  to  as  the  United 
States-Caribbean  Basin  Trade 
Partnership  Act  (the  CBTPA).  apply  to 
Caribbean  Basin  countries  designated 
by  the  President  and  involve  the  entry 
of  specific  textile  and  apparel  articles 
firee  of  duty  and  free  of  any  quantitative 
restrictions,  limitations,  or  consultation 
levels  and  the  extension  of  NAFTA 
duty  treatment  standards  to  non-textile 
articles  that  are  excluded  from  duty- 
free treatment  under  the  Caribbean 
Basin  Initiative  program. 

Timetabia: 


Action 


Date 


FR  Cits 


07/25/02  67  FR  48594 
09/23/02 

06/00/03 


NPRM 

UPf\M  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Debbie  Scott,  Chief, 
Entry  and  Drawback  Management, 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations,  1300  Pennsylvania  Avenue 
NW.,  Washington,  DC  20229 


Action 


Dale         FR  Cits 


10/01/00  65  FR  59650 

10/05/00  65  FR  59650 
12/04/00 


03/00A)3 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
-Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Lavsis  Affected:  None 

Agency  Contact  Craig  Walker,  Senior 
Attorney- Advisor,  Department  of  the 
Treasury,  United  States  Customs 
Service,  Special  Classification  and 
Marking  Branch.  1300  Pennsylvania 
Avenue  NW..  Washington.  DC  20229 
Phone:  202  572-8836 

Leon  Hayward.  Operations  Officer, 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations,  1300  Pennsylvania  Avenue 
NW.,  Washington,  DC  20229 
Phone:  202  927-9704 
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Cynthia  Reese,  Senior  Attorney. 
Department  of  the  Treasury.  United 
States  Customs  Service,  Office  of 
Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  572-8812 

RIN:  1515-AC76 

2641.  RULES  OF  ORIGIN  FOR 
TEXTILE  AND  APPAREL  PRODUCTS 

Substantive.  Nonsignificant 

Auttiorlly:  19  USC  66: 19  USC 
1202;  19  USC  1624;  19  USC  3314;  19 
USC  3592 

CFR  CNalion:  19  CFR  102 


None 

Amendment  to  align  the 
existing  country  of  origin  rules  for 
textiles  and  apparel  products  with  the 
statutory  amendments  to  section  334  of 
the  Uruguay  Round  Agreements  Act.  as 
set  forth  in  section  405  within  title  IV 
of  the  Trade  and  Development  Act  of 
2000.  The  amendment  to  the  Customs 
Regulations  reflects  the  amendments  set 
foilh  in  section  405  regarding  the 
processing  operations  necessary  to 
confer  country  of  origin  status  to 
certain  textile  fabrics  and  made-up 
articles. 


Oala         FR  Cite 


Intefim  Final  Rule 
Interim  Ftnai  Rule 

Effective 
Interim  Final  Rule 

Comment  Penod 

End 
Final  Action 


0SA)1/01   66  FR  21660 
05/01/01 

07/02/01 


02/00A)3 


Regulatory  FlexibUlty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  CynthiaTTeese.  Senior 
Attorney.  Department  of  the  Treasury. 
United  States  Customs  Service.  Office 
of  Regulations  and  Rulings.  1300 
Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  572-8812 

RM:  1515-AC80 

2642.  USER  FEES 
Priority:  Substantive.  Nonsignificant 
Authority:  5  USC  301;  19  USC 


CFR  Citation:  19  CFR  24;  19  CFR  111 

Legal  Deadline:  None 

Abstract:  Amendment  to  reflect 
amendments  to  19  U^S.C.  58c.  the 
Customs  user  fee  statute,  made  by  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999  (the  Act),  as 
well  as  prior  legislative  changes  to  that 
user  fee  statute.  Amendment  sets  forth, 
pursuant  to  the  Act,  the  new  fee 
structure  for  passengers  arriving  in  the 
United  States  aboard  commercial 
vessels  and  aircraft,  and  clarifies  how 
Customs  administers  certain  user  fees. 


FR  cue 


03/18/02  67  FR  11954 
05/17/02 

05/OCV03 


58a  to  58c:  19  USC  66;  19  USC  1202; 
19  USC  1505:  19  USC  1624;  26  USC 
4461:  26  USC  4462;  31  USC  9701 


NPRM 

NPRIM  Comment 

Period  End 
Final  Action 

Regulatory  FlexMllty  Analysis 
Required:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Robert  Reiley, 
Financial  Officer,  Financial 
Management  Division.  Department  of 
the  Treasury,  United  States  Customs 
Service.  1300  Pennsylvania  Avenue 
NW..  Washington.  DC  20229 
Phone:  202  927-1504 

RIN:  1515-AC81 

2643.  DOG  AND  CAT  PROTECTION 
ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  19  USC  66: 19  USC 
1202:  19  USC  1308:  19  USC  1592;  19 
USC  1593a:  19  USC  1624 

CFR  Citation:  19  CFR  12;  19  CFR  113; 
19  CFR  151;  19  CFR  162 

Legal  Deadline:  Final.  Statutory. 
August  9.  2001.  Public  Law  106-476. 

Abstract:  Amendment  to  implement 
certain  provisions  of  the  Dog  and  Cat 
Protection  Act  of  2000.  The  Dog  and 
Cat  Protection  Act  of  2000  prohibits  the 
importation  of  any  products  containing 
dog  or  cat  fur.  and  provides  for  civil 
and  criminal  penalties  for  violations  of 
the  Act.  Amendment  sets  forth  the 
prohibitions  on  dog  and  cat  fur 
importations  and  the  penalties  for 
violations.  Amendment  also 
implements  the  provision  of  the  Act 
pertaining  to  Customs  certification 
process  of  commercial  laboratories, 
both  domestic  and  foreign,  that  can 
determine  if  articles  intended  to  be 


imported  into  the  United  States  contain 
dog  or  cat  fur. 

Tintetable: 


Action 


CM*  FR  CM* 


08/10/01  66  FR  42163 
10/09/01 

05AXV03 


NPRIM 

NPRM  Comment 

Period  End 
Fmal  Action 

Regulatory  FlexB>lllty  Analysis 
Required:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Luan  Cotter, 
Operations  Officer.  Department  of  the 
Treasury.  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenue  NW.. 
Washington,  DC  20229 
Phone:  202  927-1249 

Renee  Stevens,  Science  Officer, 
Department  of  the  Treasiiry.  United 
States  Customs  Service.  Office  of 
Laboratories  and  Scientific  Services. 
1300  Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  927-0941 

Jeremy  Baskin,  Attorney-Advisor. 
Penalties  Branch,  Department  of  the 
Treasury.  United  States  Ciistoms 
Service,  1300  Pennsylvania  Avenue 
NW.,  Washington,  IX:  20229 
Phone:  202  572-8753 

RIN:  1515-AC87 


2644.  PROTOTYPES  USED  SOLELY 
FOR  PRODUCT  DEVELOPMENT. 
TESTmG,  EVALUATION  OR  QUALITY 
CONTROL  PURPOSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  19  USC  66;  19  USC 
1202;  19  USC  1321;  19  USC  1481;  19 
USC  1484;  19  USC  1498;  19  USC  1508; 
19  USC  1623;  19  USC  1624;  PL  106- 
476 

CFR  Citation:  19  CFR  10;  19  CFR  163 

Legal  Deadline:  Final,  Statutory, 
September  9,  2001,  Public  Law  106- 
476. 

Abstract:  Amendment  to  establish  rules 
and  procedures  under  the  Product 
Development  and  Testing  Act  of  2000 
(PDTA).  The  purpose.of  the  PDTA  is 
to  promote  product  development  and 
testing  in  the  United  States  by  allowing 
the  duty-free  entry  of  articles, 
commonly  referred  to  as  prototypes, 
that  are  to  be  used  exclusively  in 
product  development,  testing, 
evaluation  and  quality  control. 
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Amendments  set  forth  the  procedures 
for  both  the  identification  of  those 
prototypes  properly  entitled  to  duty- 
free entry,  as  well  as  the  permissibla 
sale  of  such  prototypes,  following  use 
in  the  United  States,  as  scrap,  waste, 
or  for  recycling. 

TbnataMa: 


Action 


OMi         FR  CMa 


Action 


FR  CM* 


03/06/02  67  FR  10636 
04/06/02 

04/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Rsqulred:  No 

Govsmmsnt  Lavsis  Aflsclad:  None 

Agsncy  Contact:  Patricia  Fitzpatrick, 
Operations  Officer,  Department  of  the 
Treasury,  United  States  Customs 
Service.  Office  of  Field  Operations. 
1300  Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  927-1106 

RIN:  1515-AC88 

2645.  PREFERENTIAL  TREATHENT 
OF  BRASSIERES  UNDER  THE  UNITED 
STATES-CARIBBEAN  BASIN  TRADE 
PARTNERSHIP  ACT 

Priority:  Substantive.  Nonsignificant 

Lsgal  Authority:  19  USC  66: 19  USC 
1202;  19  USC  1321;  19  USC  1481;  19 
USC  1484;  19  USC  1498;  19  USC  1508; 
19  USC  1623;  19  USC  1624;  19  USC 
2701;  19  USC  3314 

CFR  Citation:  19  CFR  10;  19  CFR  163 

Legal  Deadline:  Final.  Statutory. 
October  1,  2001,  Public  Law  106-200. 

Abstract:  Amendment  to  implement 
those  provisions  within  the  United 
States-Caribbean  Basin  Trade 
Partnership  Act  (the  CBTPA)  that 
establish  standards  for  preferential 
treatment  for  brassieres  imported  from 
CBTPA  beneficiary  countries.  The 
amendments  involve  specifically  the 
methods,  procedures  and  related 
standards  that  will  apply  for  purposes 
of  determining  compliance  with  the  75 
percent  aggregate  U.S.  fabric 
components  content  requirement  under 
the  CBTPA  brassieres  provision. 


FR  Gila 


Interim  Fmal  Rule 
Interim  Final  Rule 

Effective 
Correction 


10/04/01  66FR50534 
10/04/01 

10/11/01  66  FR  51864 


Interim  Final  Rule 
Comment  Period 
End 

Final /Xction 


12/03/01 


03/OOKa 


Phone:  202  572-8724 
RIN:  1515-AC91 


RsguMory  Flexibility  Analysis 
Required:  No 

Govsmmsnt  Levels  Affselsd:  None 

Agency  Contact:  Dick  Crichton. 
Operations  Officer,  Office  of  F'  Id  = 
Operations,  Department  of  the 
Treasury,  United  States  Customs 
Service,  1300  Pennsylvania  A  enue 
NW.,  Washington,  DC  20229 
Phone:  202  927-0162 

Cynthia  Reese,  Senior  Attorney, 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of 
Regulations  and  Rulings.  1300 
Pennsylvania  Avenue  NW.. 
Washington.  DC  20229 
Phone:  202  572-8812 

RIN:  1S15-AC89 

2646.  SINGLE  ENTRY  FOR  SPLIT 
SHIPMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  19  USC  66: 19  USC 
1448;  19  USC  1484;  19  USC  1624 

CFR  Citation:  19  CFR  141;  19  CFR  142 

Lsgal  Deadline:  Final,  Statutory,  May 
9.  2001,  Public  Law  106-476. 

Abstract:  Amendment  to  allow  an 
importer  of  record,  under  certain 
conditions,  to  submit  a  single  entry  to 
cover  multiple  portions  of  a  single 
shipment  which  was  split  by  the  carrier 
and  arrives  in  the  United  States  at 
different  times. 

TlmstaMa: 


2647.  SINGLE  ENTRY  FOR 
UNASSEMBLED  OR  DISASSEMBLED 
ENTITIES  IMPORTED  ON  MULTIPLE 
CONVEYANCES 

Priority:  Substantive.  Nonsigmficant 

Lsgal  Authority:  19  USC  66;  19  USC 
1448;  19  USC  1484;  19  USC  1624       . 

CFR  CItallon:  19  CFR  141;  19  CFR  142 


Action 


FR  CM* 


11/16/01  66  FR  57688 
01/15/02 

02/14/02  67  FR  3135 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Comment  Period 

Extended 
Final /Action 

Rsgulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Larry  L.  Burton. 
C^ef.  Entry  Procediues  and  Carriers 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service.  1300 
Pennsylvania  Avenue  NW., 
Washington.  DC  20229 


Final,  Statutory,  May 
9,  2001,  Public  Law  106-476. 

Abstract:  Amendment  to  allow  an 
importer  of  record,  imder  certain 
conditions,  to  submit  a  single  entry  to 
cover  multiple  portions  of  a  single 
entity  which,  due  to  its  size  or  nature, 
arrives  in  the  United  States  on  separate 
conveyances.  Amendment  implements 
statutory  changes  made  to  the 
merchandise  entry  laws  by  the  Tariff 
Suspension  and  Trade  Act  of  2000. 


Action 


Dele         FRCHt 


04/08/02  67FR  16664 
06/07/02 

03/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlexibUlty  Analysis 

Raquhsd:  No 

Government  Levels  Affsdad:  None 

Agsncy  Contact:  Larry  L.  Burton, 
Chief,  Entry  Procedures  and  Carriers 
Branch,  Department  of  the  Treasury. 
United  States  Customs  Service,  1300 
Peimsylvania  Avenue  NW.. 
Washington,  DC  20229 
Phone:  202  572-8724 

Patricia  Fitzpatrick,  Operations  Officer. 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations,  1300  Peimsylvania  Avenue 
NW.,  Washington,  DC  20229 
Phone:  202  927-1106 

RIN:  1515-AC94 

2648.  CIVIL  HNES  FOR  IMPORTATION 
OF  MERCHANDISE  BEARING  A 
COUNTERFEIT  MARK 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  17  USC  lOl:  17  USC 
601  to  603;  19  USC  66;  19  USC  1624; 
31  USC  9701 

CFR  Citation:  19  CFR  133 

None 
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Hnal  Rule  Stage 


Abstract  Amendment  pertaining  to  the 
importation  of  merchandise  bearing  a 
coimterfeit  mark  to  clarify  the  limit  on 
the  amount  of  a  civil  fine  which  may 
be  assessed  by  Customs  when 
merchandise  bearing  a  counterfeit  mark 
is  imported.  Current  regulations  use.  as 
a  measurement  for  determining  the 
limit,  the  domestic  value  of 
merchandise  as  if  it  had  been  genuine, 
based  on  the  manufacturer's  suggested 
retail  price  of  the  merchandise  at  the 
time  of  seizure.  The  amendment 
adheres  more  closely  to  the  statutory 
language,  basing  the  limit  of  the  civil 
fine  on  the  value  of  the  genuine  goods 
according  to  the  manufacturer's 
suggested  retail  price,  without  any 
reference  to  domestic  value. 

TImatabIa: 


AeMon 


FR  en* 


(»D7/02  67  FR  39321 
08A)6A)2 

12/00/02 


passenger  and  crew  manifest  that 
contains  certain  specified  information. 
The  submission  of  this  information  to 
Customs  is  required  for  purposes  of 
ensuring  aviation  safety  and  protecting 
national  security. 


NPRM 

NPRM  Comment 

PerJodEnd 
Finai  Action 

Regulatory  Flaxibllfly  Analyaia 
Requirsd:  No 

Govammant  Levels  Affected:  None 

Agency  Contact:  Lynne  O.  Robinson, 
Attorney.  Penalties  Branch.  Department 
of  the  Treasury.  United  States  Customs 
Service,  Office  of  Regulations  and 
Rulings.  1300  Pennsylvania  Avenue 
NW..  Washington,  DC  20229 
Phone:  202  572-8743 

RIN:  1515-AC98 

2649.  PASSENGER  AND  CREW 
MANIFESTS  REQUIRED  FOR 
PASSENGER  FLXSHTS  IN  FOREIGN 
AIR  TRANSPORTATION  TO  THE 
UNITED  STATES 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  5  USC  301: 19  USC 
58b:  19  USC  66:  19  USC  1433:  19  USC 
1436:  19  USC  1448;  19  USC  1459:  19 
USC  1590;  19  USC  1594;  19  USC  1623; 
19  USC  1624;  19  USC  1644;  19  USC 
1644a;  49  USC  44909(c):  19  USC  1431 

CFR  Citation:  19  CFR  122 

Legal  DaadUna:  None 

Abstract  Amendment  to  implement  a 
provision  of  the  Aviation  and 
Transportation  Security  Act  which 
requires  that  each  air  carrier,  foreign 
and  domestic,  operating  a  passenger 
flight  in  foreign  air  transportation  to  the 
United  States  electronically  transmit  to 
Customs  in  advance  of  arrival  a 


Action 


Dal*  FR  CMe 


12/31/01   66  FR  67482 
03/01/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  01/00/03 

Regulatory  FlexMlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Jeffers, 
Operations  Officer,  Department  of  the 
Treasury,  United  States  Customs 
Service.  Office  of  Field  Operations, 
1300  Peimsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  927-4444 

RIN:  1515-AC99 

2650.  MANUFACTURING 
SUBSTITUTION  DRAWBACK:  DUTY 
APPORTIONMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  19  USC 
66;  19  USC  1202;  19  USC  1313;  19  USC 
1624 

CFR  CItalion:  19  CFR  191 

Legal  Deadllrte:  None 

Abstract:  Amendment  to  provide  the 
method  for  calculating  manufacturing 
substitution  drawback  where  imported 
merchandise,  which  is  dutiable  on  its 
value,  contains  a  chemical  element  and 
amoimts  of  that  chemical  element  are 
used  in  the  manufacture  or  production 
of  articles  which  are  either  exported  or 
destroyed  under  Customs  supervision. 
Recent  court  cases  have  held  that  a 
chemical  element  that  is  contained  in 
an  imported  material  that  is  subject  to 
an  ad  valorem  rate  of  duty  may  be 
designated  as  same  kind  and  quality 
merchandise  for  drawback  purposes. 
Amendment  provides  the  method  by 
which  the  duty  attributable  to  the 
chemical  element  can  be  ap{x>rtioned. 
Amendment  requires  a  drawback 
claimant,  where  applicable,  to  make 
this  ap(>ortionment  calculation. 

Tbnalabla: 


Action 


FR  cue 


Interim  Final  Rule 


07/24/02  67  FR  48368 


Action 


Dal*  FR  Git* 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Fmal  Action 


07/24/02 


09/23/02 


05/00/03 


Regulatory  Flexll>illty  Analysis 
Raqukad:  No 

Govammant  Lavala  Affected:  None 

Agency  Contact:  William  G.  Rosoff, 
Chief,  Duty  Refund  and  Determination 
Branch.  Department  of  the  Treasury, 
United  States  Customs  Service,  Office 
of  Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  NW., 
Washii^on,  DC  20229 
Phone:  202  572-8807 

RIN:  1515-AD02 


2651.  ACCESS  TO  CUSTOMS 
SECURITY  AREAS  AT  AIRPORTS 

Priority:  Substantive,  Nonsignificant 


Auttiority:  5  USC  301;  19  USC 
58b:  19  USC  66;  19  USC  1433;  19  USC 
1436;  19  USC  1448;  19  USC  1459;  19 
USC  1590;  19  USC  1594;  19  USC  1623; 
19  USC  1624;  19  USC  1644;  19  USC 
1644a 

CFR  Citation:  19  CFR  122 

Legal  Deadline:  None 

Abstract:  Amendments  regarding  the 
standards  for  employee  access  to 
Customs  seciuity  areas  at  airports  that 
accommodate  international  air 
commerce.  Amendments  involve  the 
addition  of  a  biennial  access  approval 
reappUcation  requirement,  an 
expansion  of  the  grounds  for  denial  of 
an  application  for  access,  the  addition 
of  a  requirement  that  each  employee 
granted  access  must  report  to  Customs 
certain  changes  in  the  employee's 
circumstances,  the  inclusion  of  several 
new  employer  responsibilities,  an 
expansion  of  the  grounds  for  revocation 
or  suspension  of  access  and  for 
proposed  revocation  or  suspension  of 
access,  and  a  limitation  of  the 
opportimity  to  have  a  hearing  in  a 
revocation  or  suspension  action  to  only 
cases  in  which  there  is  a  genuine  issue 
regarding  a  material  fact.  The  changes 
are  needed  to  enhance  the  security 
areas  and  are  commensurate  with  the 
heightened  enforcement  posture  of  the 
Federal  Government  following  the 
September  11,  2001,  terrorist  attacks. 
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Action 


Action 


FR  Cit* 


07/29«)2  67  FR  48977 
07/29^02 

09/27/02 


04/00/03 


interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Fmal  Action 

Regulatory  Flexibility  Analyaia 
Raquirad:  No 

Govammant  Lavala  Afftactad:  None 

Agency  Contact:  Elizabeth  Tritt. 
Operations  Officer,  Department  of  the 
Treasury,  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  927-4434 

RIN:  1515-AD04 

2652.  CONDITIONAL  RELEASE 
PERIOD  AND  CUSTOMS  BOND 
OBLIGATIONS  FOR  FOOD,  DRUGS, 
DEVICES  AND  COSMETICS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  19  USC  66;  19  USC 
1202;  19  USC  1448;  19  USC  1484;  19 
USC  1499;  19  USC  1623;  19  USC  1624; 
21  USC  381 

CFR  Citation:  19  CFR  141;  19  CFR  151 
Legal  Deadline:  None 

Abstract:  Amendment  to  provide  for  a 
specific  conditional  release  period  for 
any  food,  drug,  device,  or  cosmetic 
which  has  beeiureleased  under  bond 
and  for  which  admissibility  is  to  be 
determined  under  the  provisions  of  the 
Food,  Drug  and  Cosmetic  Act. 
Amendment  also  clarifies  the  amount 
of  liquidated  damages  that  may  be 
assessed  when  there  is  a  breach  of  the 
terms  and  conditions  of  the  Customs 
bond.  Lastly,  amendment  authorizes 
any  representative  of  the  Food  and 
Drug  Administration  to  obtain  a  sample 
of  any  food,  drug,  device,  or  cosmetic, 
the  importation  of  which  is  governed 
by  section  801  of  the  Food,  Drug  and 
Cosmetic  Act,  as  amended. 

TImatabIa: 


Action 


FR  Cite 


NPRM 


06/07/02  67  FR  39322 


Dele        FRCNa 


NPRMComment  OB/X/OZ 

Period  End 
Final  Action  02/00/03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jeremy  Baskin, 
Attorney-Advisor,  Penalties  Branch, 
Department  of  the  Treasury,  United 
States  Customs  Service,  1300 
Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  572-8753 

RIN:  1515-AD05 

2653.  PASSENGER  NAME  RECORD 
INFORMATION  REQUIRED  FOR 
PASSENGERS  ON  FLIGHTS  IN 
FOREIGN  AIR  TRANSPORTATION  TO 
OR  FROM  THE  UNITED  STATES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  30i;  19  USC 
58b;  19  USC  66;  19  USC  1433;  19  USC 
1436;  19  USC  1448;  19  USC  1459:  19 
USC  1590;  19  USC  1594;  19  USC  1623; 
19  USC  1624;  19  USC  1644;  19  USC 
1644a:  19  USC  1431;  49  USC  44909(c) 

CFR  Citation:  19  CFR  122 

Legal  Deadllrte:  None 

Abstract:  Amendment  to  implement  a 
provision  of  the  Aviation  and 
Transportation  Security  Act  which 
requires  that  air  carriers  make    . 
Passenger  Name  Record  (PNR) 
information  available  to  Customs  upon 
request.  The  availability  of  PNR 
information  to  Customs  is  necessary  for 
purposes  of  ensuring  aviation  safety 
and  protecting  national  security. 

TimataMa: 


Action 


FR  CIta 


06/25/02  67  FR  42710 
06/25/02 

08/26A)2 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibillty  Analyaia 

Required:  No 

Govammant  Lavela  Affected:  None 


01/00/03 


Rnal  Rule  Stage 


Agency  Contact:  Liliana  Quintero, 
Operations  Officw,  Department  of  the 
Treasury,  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenu  NW., 
Washington,  DC  20229 
Phone:  202  927-2531 

RIN:  1515-AD06 

2654.  e  ENTRY  OF  CERTAIN  STEEL 
PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  19  USC 
66;  19  USC  1202;  19  USC  1624 

CFR  Citation:  19  CFR  12 

Legal  Deadline:  None 

Abatract:  Amendment  to  set  forth 
special  requirements  for  the  entry  of 
certain  steel  products.  The  steel 
products  in  question  are  those  listed  by 
the  President  in  Proclamation  7529  of 
March  5,  2002,  pursuant  to  the 
safeguard  provisions  of  section  203  of 
the  Trade  Act  of  1974,  including  those 
products  subject  to  country  exceptions 
and  product  exclusions.  Amendment 
would  require  the  inclusion  of  an 
import  license  number  on  the  entry 
simunary  documentation  filed  with 
Customs  for  any  steel  product  for 
which  the  U.S.  Department  of 
Commerce  requires  an  import  license 
under  its  steel  licensing  and  import 
monitoring  program. 


Action 


FR  CM* 


08/09/02  67  FR  51800 
09/09/02 

12AXVD2 


NPRM 
NPRMConfMnent 

Period  End 
Final /Action 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levala  Affected:  None 

Agency  Contact:  Patricia  Fitzpatrick, 
Operations  Officer,  Department  of  the 
Treasury,  United  States  Customs 
Service,  Office  of  Field  Operations, 
1300  Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  927-1106 

RIN:  1515-AD15 
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Long-Term  Actions 


2655.  ENTRY  OF  SOFTWOOD 
LUMBER  SHIPMENTS  FROM  CANADA 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  19  CFR  12;  19  CFR  113 

Timatabia: 


ActkM 


FR  Cto 


02/26/97  62  FR  8620 
02/26/97 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Inlerim  Final  Rule  04/28/97 

Comment  Pericxj 

End 
Rnal  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Raquirad:  No 

Govammant  Lavals  Affected:  None 

Agency  Contact:  Leon  Hayward 
Phone:  202  927-9704 


RIN:  Related  To  1515-AC62 
RIN:  151S-AB97 

2656.  DESIGNATED  U^D  BORDER 
CROSSING  LOCATIONS  FOR 
CERTAIN  CONVEYANCES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation: -19  CFR  123 

Timatabla: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


11/17/97  62  FR  61251 
01/16-W 


To  Be  Determined 

Regulatory  Flaxit>ility  Analysis 
Required:  No 

Government  Lavals  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Dennis  Dore 
Phone:  202  927-3274 

RIN:  1515-AC12 

2657.  EXPANDED  METHODS  OF 
PAYMENT  OF  DUTIES,  TAXES, 
INTEREST  AND  FEES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  24 


FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


03/17/99  64  FR  13141 
05/17/99 


10/00A)3 

Ragulalory  FlexMlity  Analysis 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Linda  Lloyd 
Phone:  202  927-0119 

RIN:  1515-AC40 


2658.  ENTRY  OF  SOFTWOOD 
LUMBER  SHIPMENTS  FROM  CANADA 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  12 


Action 


FR  Gil* 


05/23/00  65  FR  33251 
05/23/00 

07/24/00 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  To  Be  Determined 

Regulatory  FlexMlity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Leon  Hayward 
Phone:  202  927-9704 

Related  RIN:  Related  To  1515-AB97 

RIN:  1515-AC62 

2659.  PfflVATE  AIRCRAFT 
PROGRAMS:  ESTABLISHMENT  OF 
THE  GENERAL  AVIATION 
TELEPHOMC  ENTRY  (GATE) 
PfKXSRAM  AND  REVISIONS  TO  THE 
OVERFLIGHT  PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  122;  19  CFR  123 


FR  CHa 


NPRM 
NPRMCommerrt 

Period  End 
Final  Action 


06/03/01   66  FR  40649 
10/D2/01 

10/00/03 


Regulatory  Flexil>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Steve  Gilbert 
Phone:  202  927-1391 

RIN:  1515-AC73 

2660.  AMENDMENT  TO  WOOL  DUTY 
REFUND  PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  10 

Timetable: 


Action 


Data 


FR  Cite 


04/23/01   66FR20392 
04/23/01 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule  06/22/01 

Comment  Period 

End 
Final  Action  To  Be  Determined 

Regulatory  FlexHMIity  Analysis 
Raquirad:  No 

GoverrMnant  Levels  Affected:  None 

Agency  Contact:  Debbie  Scott 
Phone:  202  927-1962 

RIN:  1515-AC85 


2661.  PROCEDURES  GOVERNING  THE 
BORDER  RELEASE  ADVANCED 
SCREENING  AND  SELECTIVrrY 
(BRASS)  PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  24;  19  CFR  123; 
19  CFR  132;  19  CFR  142 

Timetat)ie: 


Action 


FR  cn* 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


02/01/02  67  FR  4930 
04/02/02 


To  Be  Detemfiined 

Regulatory  Flexil>llity  Analysia 
Required:  No 

Govemment  L^veia  Affected:  None 

Agency  Contact  Enrique  S.  Tamayp 
Phone:  202  927-0693 

RIN:  1515-AC92 


\ 
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2662.  ADMINISTRATIVE  RUUNGS 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  19  CFR  177 

Completed: 

Reason  tMit 


Completed: 


FR  CIta 


Final  Action 

Final  /Vction  Effective 


08/16/02  67  FR  53483 
09/16/02 


Regulatory  Fiexiliility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  John  Elkins 
Phone:  202  572-8813 

RIN:  1515-AC56 


2663.  GENERAL  ORDER 
WAREHOUSES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  4;  19  CFR  19; 

19  CFR  122;  19  CFR  123;  19  CFR  127 

Completed:  

Reason 


FR  CIta 


Final  Action  11/08/02  67  FR  68027 

Final  Action  EMective     1 2/09/02 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact  Raymond  Janiszewski 
Phone:  202  927-0365 

RIN:  1515-AC57 

2664.  CIVIL  AIRCRAFT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  10 

Completed: 

Reaaon 


FR  Cita 


Reason 


Final  Action  06/07/02  67  FR  39286 

Final  Action  Effective     07/08/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Richard  Wallio 
Phone:  202  927-9704 

RIN:  1515-AC59 

2665.  MERCHANDISE  PROCESSING 
FEE  ELIGIBLE  TO  BE  CLAIMED  AS 
UNUSED  MERCHANDISE  DRAWBACK 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  191 


Date 


FR  CHa 


Final  Action  07/25/02  67  FR  48547 

Final  /Vction  Effective    07/25/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  William  G.  Rosoff 
Phone:  202  572-8807 

RIN:  1515-AC67 

2666.  DUTY-FREE  TREATMENT  FOR 
CERTAIN  BEVERAGES  MADE  WITH 
CARIBBEAN  RUM 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  19  CFR  10;  19  CFR  163 

Completed:  

Raaaon  Data         FR  Cita 


Final  Action  10/09/02  67  FR  62880 

Final  Action  Effective     1 0/09/02 

Regulatory  Flexibility  Anaiyais 

Required:  No 

Govemmerrt  Levels  Affected:  None 

Agency  Contact:  Leon  Hayward 
Phone:  202  927-9704 


RIN:  1515-AC78 


2667.  AMENDED  PROCEDURE  FOR 
OBTAINING  REFUNDS  OF  HARBOR 
MAINTENANCE  FEES  PAID  ON 
EXPORTS  OF  MERCHANDISE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  24 

Compietad:         


Reason 


Data 


FR  CHa 


Final  Action  05/13/02  67  FR  31948 

Final  Action  Effective    05/1 3/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Deborah  Thompson 
Phone:  317  298-1200 

RIN:  1515-AC82 


Data 


FR  CHa 


Completed  Actions 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 
Agency  Contact:  Thomas  Fitzpatrick 
Phone:  202  927-5385 

RIN:  1515-AC83 


2669.  e  IMPORT  RESTRICTIONS 
IMPOSED  ON  PRE-CLASSICAL  AND 
CLASSICAL  ARCHAEOLOGICAL 
MATERIAL  ORIGINATING  IN  CYPRUS 

Priority:  Substantive,  Nonsignificant 

Legal  Autftority:  5  USC  301;  19  USC 
66;  19  USC  1202;  19  USC  1624;  19  USC 
2612 

CFR  Citation:  19  CFR  12 
Legal  Deadline:  None 
AtMtract:  Amendment  to  reflect  the 
imposition  of  import  restrictions  on 
certain  archaeological  material 
originating  in  Cyprus  and  representing 
the  pre-Classical  and  Classical  periods 
of  its  cultiual  heritage,  ranging  in  date 
from  approximately  the  8th  millenium 
B.C.  to  approximately  330  A.D.  These 
restrictions  are  being  imposed  pursuant 
to  an  agreement  between  the  United 
States  and  the  Republic  of  Cyprus  that 
has  been  entered  into  under  the 
authority  of  the  Convention  on  Cultural 
Property  Implementation  Act  in 
accordance  with  the  United  Nations 
Educational,  Scientific  and  Cultxual 
Organization  Convention  on  the  Means 
of  Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property. 

Timatabla: 


2668.  LICENSES  FOR  CERTAIN 
WORSTED  WOOL  FABRICS  SUBJECT 
TO  TARIFF-RATE  QUOTA 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  19  CFR  132;  19  CFR  163 

Completed: 

Reason 


Final  Action  08/3002  67  FR  55722 

Final  Action  Effective    08/30/02 


Action 


Data         FR  CHa 


Final  Action  07/19/02  67  FR  47447 

Fmal /Vction  Effective    07/19/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact  Joseph  Howard, 
Attorney,  Intellectual  Property  Rights 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service,  Office 
of  Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  572-8701 

Alfred  Morawski,  Chief.  Other 
Govemment  Agencies  Branch, 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations,  1300  Pennsylvania  Avenue 
NW..  Washington,  DC  20229 
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Completed  Actions 


Phone:  202  927-0402 
RIN:  1515-AC86 

2670.  RE-USE  OF  AIR  WAYBILL 
NUMBER  ON  AIR  CARGO  MANIFEST 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  122 

Completed: 

Ranon  tMm  FR  CM* 

Fnal  Action  08/30/02  67  FR  55720 

Fmal  Action  Effective    09/30/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemmant  Levels  Affected:  None 

Agency  Contact:  Robert  Scholtens 
Phone:  202  927-3459 

RIN:  1515-ADOl 

2671.  EUMIfiATION  OF  TARIFF-RATE 
QUOTA  ON  IMPORTED  LAMB  MEAT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  19  CFR  132;  19  CFR  163 

Completsd: 


ReMon 


FR  ON* 


Rnal  Action  07/16A)2  67  FR  46588 

Final  Action  Effective    07/16/02 

Regulatory  FlexibUity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  Fitzpatrick 
Phone:  202  927-5385 

RIN:  1515-AD09 

2672.  •  PRESENTATION  OF  VESSEL 
CARGO  MANIFEST  TO  CUSTOMS 
BEFORE  CARGO  IS  LADEN  ABOARD 
VESSEL  AT  FOREIGN  PORT  FOR 
TRANSPORT  TO  THE  UNITED  STATES 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiority:  5  USC  301;  19  USC 
66:  19  USC  1431;  19  USC  1433;  19  USC 
1434;  19  USC  1446;  19  USC  1450;  19 
USC  1486;  19  USC  1490;  19  USC  1623; 
19  USC  1624;  46  USC  app  3;  46  USC 
app  91;  46  USC  app  883a 

CFR  Citation:  19  CFR  4;  19  CFR  113 

Legal  Deadline:  None 

Abstract:  Amendment  to  require  the 
advance  and  acciuate  presentation  of 
manifest  information  prior  to  lading  at 
the  foreign  port  and  to  encourage  the 
electronic  presentation  of  such 
information  in  advance.  Amendment 


also  to  allow  a  non-vessel  operating 
common  carrier  (NVOCC)  having  an 
International  Carrier  Bond  to 
electronically  present  this  cargo 
manifest  information  to  Customs.  This 
information  is  required  in  advance  and 
is  urgently  needed  in  order  to  enable 
Customs  to  evaluate  the  risl^  of 
smuggling  before  goods  are  loaded  on 
vessels  for  importation  into  the  United 
States,  including  the  risk  of  smuggling. 
of  weapons  of  mass  destruction  through 
the  use  of  oceangoing  cargo  containers, 
while  at  the  same  time,  enabling 
Customs  to  facilitate  the  prompt  release 
of  legitimate  cargo. 


FR  CM* 


0e/O6A)2  67  FR  51519 
0»08M)2 

10/31/02  67  FR  66318 


HPPM 

NF>fM  Comment 

Period  End 
Final  Action 
Final  Action  Effective     12/02/02 

Regulatory  FlexMMHy  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Larry  L.  Burton, 
Chief,  Entry  Procedures  and  Carriers 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service,  1300 
Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  572-8724 

ICimberly  Nott,  Operations  Officer, 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations,  1300  Pennsylvania  Avenue 
NW.,  Washington,  DC  20229 
Phone:  202  927-0042 

RIN:  1515-ADll 


2673.  •  EXTENSION  OF  IMPOfTT 
RESTRICTIONS  IMPOSED  ON 
ARCilAEOLOGICAL  AND 
ETHNOLOGICAL  MATERIAL  FROM 
PERU 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  19  USC 
66;  19  USC  1202;  19  USC  1624;  19  USC 
2612 

CFR  Citation:  19  CFR  12 

Legal  Deadline:  None 

Abstract:  Amendment  to  extend  the 
import  restrictions  on  certain 
archaeological  and  ethnological 
materials  originating  in  Peru. 


Action 


Date  FR  Cito 


Final  Action  06/06/02  67  FR  38877 

Final  Action  Effective    06/09/02  67  FR  43247 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectsd:  None 

Agsncy  Contact  Joseph  Howard, 
Attorney,  Intellectual  Property  Rights 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service,  Office 
of  Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  NW., 
Washington,  DC  20229 
Phone:  202  572-8701 

Alfred  Morawski,  Chief,  Other 
Government  Agencies  Branch, 
Department  of  the  Treasury,  United 
States  Customs  Service,  Office  of  Field 
Operations,  1300  Pennsylvania  Avenue 
NW.,  Washington.  DC  20229 
Phone:  202  927-0402 

RIN:  1515-AD12 

2674.  e  EXTENSION  OF  IMPORT 
RESTRICTIONS  IMPOSED  ON 
ARCHAEOLOGICAL  MATERIAL  FROM 
MAU 

Priority:  Substantive,  Nonsignificant 

Legal  AutfMrity:  5  USC  301;  19  USC 
66;  19  USC  1202;  19  USC  1624;  19  USC 
2612 

CFR  Citation:  19  CFR  12 

Legal  Deadline:  None 

Abstract:  Amendment  to  extend  the 
import  restrictions  on  certain 
archaeological  material  from  Mali. 

Tlmetabte: 


Action 


DMe  FR  Cite 


Final  Action  09/20/02  67  FR  59159 

Final  /Vction  Effective    09/1 9/02 

Regulatory  Ftexibility  Aruilysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  Howard, 
Attorney,  Intellectual  Property  Rights 
Branch,  Department  of  the  Treasury, 
United  States  Customs  Service,  Office 
of  Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  572-8701 

Alfred  Morawski,  Chief,  Other 
Government  Agencies  Branch, 
Department  of  the  Treasury,  United 
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TREAS— CUSTOMS 


Completed  Actions 


States  Customs  Service,  Office  of  Field 
Operations,  1300  Pennsylvania  Avenue 
NW..  Washington.  DC  20229 
Phone:  202  927-0402 

RIN:  1515-AD16 

2675.  •  EXTENSION  OF  IMPORT 
RESTRKmONS  IMPOSED  ON 
ARCHAEOLOGICAL  MATERIAL  FROM 
GUATEMALA 

Priority:  Substantive.  Nonsigmficant 

Legal  Autlwrlty:  5  USC  301;  19  USC 
66;  19  USC  1202;  19  USC  1624;  19  USC 
2612 

CFR  Citation:  19  CFR  12 


l.egal  Deadline:  None 

Abstract:  Amendment  to  extend  the 
import  restrictions  on  certain 
archaeologies  material  originating  in 
the  Republic  of  Guatemala. 

Tlmetabte: 


Action 


FR  Cite 


Final  Action  09/30/02  67  FR  61259 

Final  Action  Effective    09/29/02 

Regutetory  Ftexibility  Analyste 
Required:  No 

Government  Levete  Affected:  None 

Agency  Contact:  Joseph  Howard. 
Attorney.  Intellectual  Property  Rights 


Branch.  Department  of  the  Treasury. 
United  States  Customs  Service.  Office 
of  Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  NW., 
Washington.  DC  20229 
Phone:  202  572-8701 

Alfiwi  Morawski.  Chief,  Other 
Government  Agencies  Branch. 
Department  of  the  Treasury.  United 
States  Customs  Service,  Office  of  Field 
Operations,  1300  Pennsylvania  Avenue 
NW..  Washington.  DC  20229 
Phone:  202  927-0402 

RIN:  1515-AD17 

BUJNQ  CODE  4t20-02-« 


Department  of  the  Treasury  (TREAS) 
Internal  Revenue  Service  (IRS) 


Prerule  Stage 


2676.  •  aRCULAR  230-PHASE  2 
NON-SHELTER  REVISIOflS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  3i  USC  330 

CFR  Citation:  26  CFR  10 

l.egal  Deadlirte:  None 

Abstract:  These  regulations  propose 
amendments  to  the  rules  governing 
practice  before  the  Internal  Revenue 
Service. 

Tlmetabte: 
Action 


Ort»  FRCIte        AcUon 


2677.  e  COMMUNICATIONS  EXCISE 
TAX;  TAXABLE  COMMUNICATION 
SERVICES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  4251;  26  USC 
7805 

CFR  Citation:  26  CFR  49 

Legal  Deadline:  None 

Abstract:  This  regulation  provides  a 
definition  of  taxable  communications 
services  under  section  4251. 

Tlmetal)te:        

FR  Cite 


ANPRM 


12/00/02 


Regulatory  Ftexibility  Analyste 
Required:  No 

Small  Enttttes  Affected:  No 

Government  Levete  Affactad:  None 

Additional  Information:  REG-122380-02 

Drafting  attorney:  Brinton  T.  Warren 
(202)  622-4940 

Reviewing  attorney:  Richard  S. 
Goldstein  (202)  622-7820 

Treasury  attorney:  Julian  ICim  (202) 
622-1981 

CC:P&A:APJP 

Agency  Contact:  Brinton  T.  Warren. 
Attorney- Advisor.  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-BA72 


ANPRM  06/00/03 

Regulatory  Ftexibility  Analyste 
Required:  No 

Small  Entities  Affected:  No 

Govemment  Levete  Affected: 

Undetermined 

Additional  Information:  REG-137076-02 

Drafting  attorney:  Cynthia  McGreevy 
(202)  622-3130 

Reviewing  attorney:  Richard  A.  Kocak 
(202)  622-3130 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:P&SI 

Agency  Contact:  Cynthia  McGreevy, 
Attorney- Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW. 
Washington.  DC  20224 
Phone:  202  622-3130 

RIN:  1545-BB04 


2678.  •  MIXED  USE  OUTPUT 
FAaLITIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadlirw:  None 

Abstract:  This  advance  notice  of 
proposed  rulemaking  describes  and 
illustrates  rules  that  the  Internal 
Revenue  Service  and  Treasiuy 
Department  expect  to  propose  in  a 
notice  of  proposed  rulemaking. 

Tlmetabte: 


Action 


Date 


FR  Cite 


ANPRM  12AXV02 

Regulatory  Ftexibility  Analyste 
Required:  Undetermined 

Small  Enttttes  Affected:  No 

Govemment  Levete  Affected:  State, 
Local 

Federalism:  Undetermined 

Addttional  Information:  REG-142599-02 

Drafting  attorney:  Rose  M.  Weber  (202) 
622-3980 

Reviewing  attorney:  Bruce  M.  Serchuk 
(202)  622-3980 

Treasury  attorney:  Stephen  J.  Watson 
(202)  622-1322 

CC:TEGE 

Agency  Contact:  Rose  M.  Weber, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3980 
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TREAS— IRS 


Fax:  202  622-4437 
RIN:  1545-BB23 


Department  of  ttie  Treasury  (TREAS) 
Internal  Revenue  Service  (IRS) 


2679.  INTEGRATED  RNANCIAL 
TRANSACTION 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  26  USC  7805;  26  USC 
864 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Alwtract:  The  regulation  addresses 
whether  matched  book  sale  and 
repurchase  transactions  conducted  by 
securities  dealers  qualify  as  integrated 
financial  transactions  under  section 
1.861-10(c). 

Tknatabla: 


Action 


FR  Cite 


NPRM  03«XV03 

Regulatory  Flexltilllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-209604-93 
(INTL-OOl-93) 

Drafting  attorney.  Kenneth  P.  Christman 
(202)  622-3870 

Reviewing  attorney.  Paul  S.  Epstein 
(202)  622-3870 

Treasury  attorney:  Patricia  Brown  (202) 
622-1781 

CC:INTL 

Agency  Contact:  Kenneth  P. 
Christman,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-3870 

RIN:  1545-AR20 

2680.  INTERCOMPANY  TRANSFER 
PRiaNG  FOR  SERVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  The  regulations  will  address 
the  transfer  pricing  of  services  between 
related  parties. 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/00/02 

Regulatory  Fiexll)ility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 
Additional  information:  R£G-20g5  79-92 
(INTL-051-92) 

Drafting  attorney:  J.  Peter  Luedtke  (202) 
874-1490 

Reviewing  attorney:  Elizabeth  Beck 
(202)  874-1490 

Treasury  attorney:  Rocco  Femia  (202) 
622-1755 

CC:INTL 

Agency  Contact:  J.  Peter  Luedtke, 

Attorney-Advisor,  Department  of  the 

Treasury,  Internal  Revenue  Service,  950 

L'Enfant  Plaza  SW.  Washington,  DC 

20024 

Phone:  202  874-1490 

RIN:  1545-AR32 

2681.  CAPITAL  GAIN  GUIDANCE 
RELATING  TO  CRTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  26  USC  7805:  26  USC 
1:  26  USC  664 

CFR  Citation:  26  CFR  1 

l.egal  Deadline:  None 

Abstract:  The  regulation  provides 
capital  gain  guidance  relating  to 
charitable  remainder  trusts  in  light  of 
the  changes  made  to  section  1(h)  of  the 
Internal  Revenue  Code  by  the  Taxpayer 
Relief  Act  of  1997. 

Timetable: 


Action 


FR  Cite 


NPRful  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-l  10896-98 

Drafting  attorney:  William  C.  Bomar 
(202)  622-7830 


Prerule  Stage 


Proposed  Rule  Stage 


Reviewing  attorney:  Katherine  A. 
Mellody  (202)  622-3090 

Treasury  attorney:  Catherine  Hughes 
(202)  622-9407 

CC:P&SI 

Agency  Contact:  William  C.  Bomar, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7830 

RIN:  1545-AW35 

2682.  CONSTRUCTIVE  SALES  OF 
APPRECIATED  RNANCIAL  POSITIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
1259 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  These  regulations  relate  to 
principles  for  determining  if  a  taxpayer 
has  constructively  sold  an  appreciated 
financial  position. 

Tlmetal>le: 


Action 


Date 


FR  Cite 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Additional  Information:  REG-102191-98 

Drafting  attorney:  Kathleen  Sleeth  (202) 
622-3920 

Reviewing  attorney:  Alvin  Kraft  (202) 
622-3920 

Treasury  attorney:  Michael  Novey  (202) 
622-1339 

CC:FI&P 

Agency  Contact:  Kathleen  Sleeth, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3920 

RIN:  1545-AW97 


TREAS— IRS 


Action 


Data 


FR  one 


NPRM  ^2/oom2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-107335-99 

Drafting  attorney:  Charles  W.  Calmer 
(202)  622-3960 

Reviewing  attorney:  Robert  Williams 
(202)  622-3960 

Treasury  attorney:  Viva  Hammer  (202) 
622-0869 

CC:n&P 

Agency  Contact:  Charles  W.  Culmer, 
Attorney-Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3960 

RIN:  1545-AX16 

2684.  CASH  OR  DEFERRED 
ARRANGEyENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  26  USC  7805 

CFR  Citation:  26  CFR  1 


None 

Abstract:  This  regulation  updates  and 
revises  regulations  on  qualified  cash  or 
deferred  arrangements,  "matching" 
contributions,  and  employee 
contributions. 


Proposed  Rule  Stage 


2683.  STRADDLES-ONE  SIDE 
LARGER  THAN  THE  OTHER 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  1092 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  A  "straddle"  occurs,  for 
purposes  of  section  1092  of  the  Internal 
Revenue  Code,  when  a  taxpayer  enters 
into  two  separate  positions  in  financial 
instruments  that  "offset"  each  other. 
Positions  offset  each  other  when,  taken 
together,  they  substantially  diminish 
the  taxpayer's  risk  of  loss.  A  taxpayer 
in  a  "straddle"  is  subject  to  various 
limitations  on  recognition  of  loss  on  the 
positions  until  both  positions  are 
liquidated.  These  regulations  deal  with 
the  situation  in  which  one  position  is 
larger  than  the  other  (that  is,  the 
diminution  of  the  risk  of  loss  for  one 
position  is  only  partial). 

Timetable: 


Action 


FR  Ote 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entttias  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  REG-i  08639-99 

Drafting  attorney:  R.  Lisa  Mojiri-Azad 
(202)  622-6080 

Reviewing  attorney:  Marjorie  Hoffman 
(202)  622-6030 

Treasiuy  attorney:  W.  Thomas  Reeder 
(202)  622-1341 

CC:TEGE 

Agency  Contact  R.  Lisa  Mojiri-Azad, 
Senior  Attorney,  Department  of'the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-6080 

RIN:  1545-AX26 

2685.  INSPECTION  OF  WRITTEN 
DETERMINATIONS 

Priority:  Substantive,  Nonsignificant 

UnfuiKled  Mandates:  Undetermined 

Legal  AuttK>rlty:  26  USC  7805 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  regiUation  amends 
Treasury  Regulation  section  301.6110  to 
include  Chief  Counsel  Advice. 


Phone:  202  622-4570 
Fax:  202  622-9888 

RIN:  1545-AX40 


Action 


FR  CIta 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Addltlonal  Information:  REG-113129-98 

Drafting  attorney:  Deborah  Lambert- 
Dean  (202)  622-4570 

Revievtrlng  attorney:  Donald  Squires 
(202)  622-4570 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:P&A.D&PL 

Agency  Contact:  Deborah  Lambert- 
Dean,  Attorney-Advisor,  Department  of 
the  Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 


2686.  CASH  OR  DEFERRED 
ARRANGEMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805 

CFR  Citation:  26  CFR  l 

l.agal  Deadline:  None 

Abstract:  The  proposed  regulations 
update  and  revise  regulations  for  cash 
or  deferred  arrangements. 

Timetable: 


Action 


Date 


FR  CMe 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  REG-108639-99 

Drafting  attorney:  R.  Lisa  Mojiri-Azad 
(202)  622-6080 

Reviewing  attorney:  Marjorie  Hoffinan 
(202)  622-6030 

Treasury  attorney:  W.  Thomas  Reeder 
(202)  622-1341 

CC:TEGE 

Agency  Contact:  R.  Lisa  Mojiri-Azad, 
Senior  Attorney,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6080 

RIN:  1545-AX43 

2687.  AWARDING  OF  COSTS  AND 
CERTAIN  FEES 

Priority:  Substantive,  Nonsignificant 

I  Authority:  26  USC  7805:  26  USC 


7430 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abstract:  The  proposed  amendments  to 
the  Treasury  Regulations  incorporate 
the  1997  and  1998  amendments  to  26 
U.S.C.  7430,  relating  to  the  awarding 
of  attorney's  fees  in  administrative  and 
court  proceedings.  The  amendments  to 
26  U.S.C.  7430  were  enacted  under  the 
Taxpayer  Relief  Act  of  1997  and  the 
IRS  Restructuring  and  Reform  Act  of 
1998. 
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Proposed  Rule  Stage 


Action 


FR  CM* 


NPRM  12AXVD2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

AddMonal  Infonnation:  REG-1 11833-99 

Drafting  attorney:  Kerry  H.  Bryan  (202) 
622-7940 

Reviewing  attorneys:  Susan  T.  Mosley 
(202)  622-7940  and  Henry  S. 
Schneiderman  (202)  622-7820 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:PA:APJP 

Agency  Contact:  Kerry  H.  Bryan, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7940 

mN:  1545-AX46 

2688.  HIGHLY  COMPENSATED 
EMPLOYEE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  414 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  The  regulations  provide  the 
definition  of  highly  compensated 
employee. 


Action 


FR  Cil* 


NPRM  12AXV02 

Regulatory  Flexit>iifty  Analysis 
Required:  No 

SmaU  EntMee  Affected:  No 

Government  Levels  Affected:  None 

AddMon^  Information:  REG-111277-99 

Drafting  attorney:  R.  Lisa  Mojiri-Azad 
(202)  622-6080 

Reviewing  attorney:  Marjorie  Hoffman 
(202)  622-6030 

CC:TEGE 

Agency  Contact  R.  Lisa  Mojiri-Azad, 
Senior  Attorney,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-6080 

RM:  1545-AX48 


2689.  MODIFICATION  TO  SECTION 
367(A)  STOCK  TRANSFER 
REGULATIOt<S 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  367 

CFR  Citation:  26  CFR  1;  26  CFR  602 

Legal  Deedline:  None 

Abstract:  This  regulation  will  modify 
section  367(a),  stock  transfer 
regulations,  to  address  abuses  imder 
check-the-box  and  through  the  use  of 
convertible  stock. 

Timetable: 


Action 


FR  cn* 


NPRM  ^2JOom^ 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitlee  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  REG-l  16053-99 

Drafting  attorney:  Robert  W.  Lorence 
(202)  622-3860 

Reviewing  attorney:  Charles  Besecky 
(202)  622-3860 

Treasury  attorney:  Michael  Caballero 
(202)  622-0851 

CC:INTL 

Agency  Contact:  Robert  W.  Lorence, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3860 
Fax:  202  622-4476 

RIN:  1545-AX77 

2690.  ASSUMPTION  OF 
PARTNERSHIP  UABILITIES 

Priority:  Substantive.  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  26  USC  752 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abetract  This  proposed  regulation 
prevents  the  acceleration  or  duplication 
of  losses  through  the  assiunption  of 
liabilities  in  transactions  involvii^ 
partnerships. 

Timetable: 


Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Infonnation:  REG-106736-00 

Drafting  attorney:  Horace  Howells  (202) 
622-3050 

Reviewing  attorney:  Dianna  Miosi  (202) 
622-3050 

Treasury  attorney:  Deborah  Harrington 
(202)  622-1788 

CC:P&SI 

Agency  Contact:  Horace  Howells. 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3050 

RIN:  1545-AX93 

2691.  UKE-KIND  EXCHANGES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttHXtty:  26  USC  168;  26  USC 
7805 

CFR  Citation:  26  CFR  l 

l.egal  Deadline:  None 

Abstract  The  regulations  relate  to  like- 
kind  exchanges  under  section  168  of 
the  Internal  Revenue  Code. 


Action 


FR  cue 


NPRM 


12/(XV02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 


Action 


FR  CM* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govenunent  Levele  Affected:  None 

Additional  information:  REG-106590-00 

Drafting  attorney:  Alan  H.  Cooper  (202) 
622-3110 

Reviewing  attorney:  Charles  Ramsey 
(202)  622-3110 

Treasury  attorney:  Christopher  Ohmes 
(202)  622-1335 

CC:P&SI 

Agency  Contact:  Alan  H.  Cooper. 
Attorney- Advisor.  Department  of  tl» 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3110 

RIN:  1545-AX95 
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2692.  ELECTNIG  MARK-T04IARKET 
FOR  MARKETABLE  STOCK  OF  A  PFIC 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKirity:  26  USC  7805;  26  USC 
1296 

CFR  CRatton:  26  CFR  1 

Legal  DeadWne:  None 

Abstract:  This  regulation  describes  the 
methods  and  procedures  for  electing 
mark-to-market  treatment  for 
marketable  stock  of  a  PFIC. 


FR  Cite 


NPRM 
Hearing 
Fnal  Action 


07/31/02  67  FR  49634 
U/06/0Z  67  FR  49634 
12/00/03 


Regulatory  FlexfeHlty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Additional  Information;  REG-i  12306-00 

Drafting  attorney:  Mark  R.  Pollard  (202) 
622-3850 

Reviewing  attorney:  Phyllis  Marcus 
(202)  622-3840 

CCiINTL 

Agency  Contact:  Marie  R.  Pollard, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3850 

RIN:  1545-AY17 

2693.  GUIDANCE  ON  CHANGES  TO 
THE  LAWS  FOR  CORPORATE 
ESTIMATED  TAXES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805;  26  USC 

6655 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abatracfc  The  proposed  regulations 
provide  guidance  on  changes  to  the  law 
for  corporate  estimated  taxes. 

Tbnelable: 


Action 


FR  CM* 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affeded:  None 


Additional  Information:  REG-107722-OO 

Drafting  attorney:  Robert  A.  Desilets,  Jr. 
(202)  622-4910 

Reviewing  attorney:  Pamela  W.  Fuller 
(202)  622-4910 

Treasury  attorney:  Christopher  Ohmes 
(202)  622-1335 

CC:P&A:APJP 

Agency  Contact  Robert  A.  Desilets  Jr., 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4910 

RIN:  1545-AY22 

• 

2694.  USE  OF  TAXPAYER 
IDENTIFYING  NUMBERS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  26  USC  7805;  26  USC 
6109;  26  USC  1445;  26  USC  897 

CFR  Citation:  26  CFR  1 

i:  None 


Abstract:  This  regulation  requires  the 
use  of  taxpayer  identifying  ntmibers  on 
submissions  made  by  foreign  taxpayers 
to  reduce  or  eliminate  tax  under 
sections  897  and  1445  of  the  Internal 
Revenue  Code. 


FR  Oil* 


NPRM  07/26/02  67  FR  48823 

Hearing  11/13/02  67FR48823 

RnalAction  12/00/03 

Regulatory  FlexIbiHty  Analysis 
Required:  No 

Small  Entttfee  Affected:  No 

Government  Levele  Affected:  None 

FederaNam:  Undetermined 

AddMonal  Information:  REG-106876-00 

Drafting  attorney:  Robert  W.  Lorence 
(202)  622-3860 

Reviewing  attorney:  Charles  Besecky 
(202)  622-3860 

Treasury  attorney:  Michael  Caballero 
(202)  622-0851 

CC:INTL 

Agency  Contact:  Robert  W.  Lcvence, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3860 
Fax:  202  622-4476 

RIN:  1545-AY24 


2695.  DUAL  CONSOUDATED  LOSS 
RECAPTURE  EVENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805 

CFR  Citation:  26  CFR  1 

l^egai  Deedline:  None 

Abstract:  This  proposed  regulation  will 
revise  provisions  in  section  1503(d)  of 
the  Internal  Revenue  Code  relating  to  - 
dual  consolidated  losses. 

Timetable: 


Dels         FRCHe 


06«)1/02  67  FR  49892 
12/03A)2  67  FR  49892 
12/00/03 


NPRM 
Hearing 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Undetermined 


Addlttonai  information:  REG-106879-00 

Drafting  attorney:  Kathryn  T.  Halman 
(202)  622-3860  and  Kenneth  D.  Allison 
(202)  622-3860 

Reviewing  attorney:  Michael  H.  Frankel 
(202)  622-3860 

CC:INTL 

Agency  Contact:  Kathryn  T.  Hobnan, 
Attorney- Advisor,  E)epartment  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3860 

Kenneth  D.  Allison,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-3860 

RIN:  1545-AY27 

2696.  TAXABLE  YEARS  OF  CFC8  AND 

FPHCS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805;  26  USC 
898 

CFR  Citation:  26  CFR  1 

Legal  Deedline:  None 

Abstract:  This  regulation  will  provide 
definitions  and  nUes  for  determining 
the  required  year  for  CFCs  and  FPHCs. 


Action 


FR  OH* 


NPRM 


12/00/02 
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TREAS— IRS 


ftoguMory  RexIMItty  Analysis 
Requirwl:No 

Smafl  Entitles  Affected:  No 

Govsfnment  Levels  Affsctsd: 
Undetermined 

Federalism:  Undetermined 

Additional  biformation:  REG-108523-oo 

Drafting  attorney:  Carl  M.  Cooper  (202) 
622-3840 

Reviewing  attorney:  Phyllis  Marcus 
(202)  622-3840 

Treasury  attorney:  Patrick  Brown  (202) 
622-1754 

CC:INTL 

Agency  Contact  Carl  M.  Cooper. 
Attorney-Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3840 

mN:  1545-AY30 

2697.  ALLOCATION  OF  INCOME  AND 
DEDUCTIONS  FROM  INTANGIBLES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  26  USC  7805:  26  USC 
482 

CFR  Citation:  26  CFR  1 

None 


Abstract:  The  regulation  will  address 
the  allocation  of  income  and 
deductions  from  intangible  property. 


Action 


FR  Cite 


NPRIM  12A)(V02 

Rsgulalory  Flexibility  Analysis 
Requirad:  No 

Small  Entltlas  Affectad:  Np 

Qovemmant  {.avals  Affactsd:  None 

Fedaraiiam:  Undetermined 

Additional  Information:  REG-115037-00 

Drafting  attorney:  John  M.  Breen  (202) 
874-1490 

Reviewing  attorney:  Anne  P.  Shelbume 
(202)  874-1490 

Treasiuy  attorney:  Rocco  Femia  (202) 
622-1755 

CC:INTL 

Agency  Contact:  John  M.  Breen, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service,  950 
L'Enfant  Plaza  SW,  Washington,  DC 
20224 


Phone:  202  874-1490 
RIN:  1545-AY38 


2696.  DOLLAR-VALUE  UFO 
Priority:  Substantive,  Nonsignificant 
AuttMrity:  26  USC  472;  26  USC 


7805 

CFR  Citation:  26  CFR  l 

Ijagai  Daadlina:  None 

Abstract:  This  regulation  will  provide 
guidance  under  the  dollar-value  last-in, 
first-out  (LIFO)  inventory  method  for 
taxpayers  that  define  LIFO  items  based 
on  components  of  cost. 

Thnatabla: 


Action 


FR  CNe 


NPRM  06/00/03 

Regulatory  Flaxibility  Analysis 
Requirad:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affectad:  None 

Additional  Information:  REG-107580-00 

Drafting  attorney:  Scott  H.  Rabinowitz 
(202)  622-4970 

Reviewing  attorney:  Jeffery  G.  Mitchell 
(202)  622-4970 

Treasury  attorney:  Sharon  Kay  (202) 
622-0865 

CC:IT&A 

Agency  Contact:  Scott  H.  Rabinowitz, 
Attorney- Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4970 


RIN:  1545-AY39 


2699.  NORMAL  RETIREMENT  AGE 
FOR  PENSION  PLANS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 


Auttwrlty:  26  USC  7805 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  These  regulations  will 
provide  guidance  regarding  the 
determination  of  normal  retirement  age 
in  a  pension  plan,  including  a  money 
purchase  pension  plan,  target  benefit 
plan  and  defined  benefit  plan.  Section 
411(a)(8)  defines  the  term  normal 


Proposed  Rule  Stage 


retirement  age  as  the  earlier  of:  1)  the 
time  a  participant  attains  normal 
retirement  age  imder  the  plan;  or  2)  the 
later  of  the  time  a  plan  participant 
attains  age  65,  or  the  5th  anniversary 
of  the  time  a  plan  participant 
commenced  participation  in  the  plan. 
These  regulations  also  would  provide 
section  411(d)(6)  relief  for  amendments 
that  modify  a  pension  plan's  normal 
retirement  age  to  conform  with  the 
proposed  regulation. 


Thnatabla: 


Action 


IM*  FR  Git* 


NPRM  12AXy02 

Regulatory  Flaxibillty  Analysis 
Required:  Undetermined 

Small  Entltlas  Affectad:  No 

Government  Levels  Affectad:  None 

Additional  Information:  REG-125499-00 

Drafting  attorney:  Janet  A.  Laufer  (202) 
622-6090 

Reviewing  attorney:  Marjorie  Hoffman 
(202)  622-6030 

Treasury  attorney:  William  Bortz  (202) 
622-1352 

CC:TEGE 

Agency  Contact:  Janet  A.  Laufer, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-6090 
Fax:  202  622-4084 

RIN:  1545-AY61 

2700.  UABILmES  ASSUMED  IN 
CERTAIN  CORPORATE 
TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  357 

CFR  Citation:  26  CFR  l 

Legal  Daadlina:  None 

Abstract:  These  proposed  regiilations 
relate  to  the  assimiption  of  liabilities 
in  certain  corporate  transactions  imder 
section  357  of  the  Internal  Revenue 
Code,  and  affect  corporations  and  their 
shareholders. 


Action 


FR  CMb 


NPRM  12/0(V0e 

Regulatory  Flexibility  Analysis 
Raquhad:  No 

Small  Entmaa  Affectad:  No 


TREAS-IRS 


Proposed  Rule  Stage 


Govammant  Levala  Affectad:  None 

Addltlonal  Information:  R£G-100818-01 

Drafting  attorney:  Douglas  C.  Bates 
(202)  622-7550 

Reviewing  attorney:  Debra  Carlisle 
(202)  622-7550 

CCrCORP 

Agency  Contact:  Douglas  C.  Bates. 
Attorney- Advisor,  Department  of  the 
Treasiuy,  Internal. Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7550 

RIN:  1545-AY74 

2701.  NORMALIZATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
167;  26  USC  168;  26  USC  46 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  These  regiilations  relate  to 
the  sale  or  deregulation  of  generation 
assets. 

TImatabIa: 


Action 


FR  Cita 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHias  Affectad:  No 

Government  Ljaveis  Affected: 

Undetermined 

Additional  Information:  REG-104385-oi 

Drafting  attorney:  David  Selig  (202) 
622-3040 

Reviewing  attorney:  Peter  Friedman 
(202)  622-3110 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:P&SI 

Agency  Contact:  David  Selig,  Attorney- 
Advisor,  Department  of  the  Treasury, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224 
Phone:  202  622-3040 

RIN:  1545-AY75 

2702.  DISCLOSURE  OF  RETURNS 
AND  RETURN  INFORMATION  IN 
JUDICIAL  AND  ADMINISTRATIVE  TAX 
PROCEEDINGS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandalai:  Undetermined 


Authority:  26  USC  6103 

CFR  Citation:  26  CFR  301 

Legal  Deadllna:  None 

Abstract:  This  proposed  rule  relates  to 
the  disclosure  of  retiuns  and  return 
information  in  judicial  and 
administrative  tax  proceedings 
pursuant  to  26  U.S.C.  6103(h)(4). 


Action 


FR  CMi 


12/00/02 


NPRM 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  EntMas  Affactsd:  No 

Govammant  Levela  Affectad:  None 

Addltlonal  Information:  REG-120297-oi 

Drafting  attorney:  David  L.  Fish  (202) 
622-4590 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:P&A:DPL 

Agency  Contact  David  L.  Fish,  Senior 
Technician  Reviewer,  Department  of 
the  Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4590 

RIN:  1545-AY89 

2703.  PAYMENTS  FOR  INTEREST  IN 
PARTNERSHIP 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  736 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abstract:  The  proposed  regulations 
relate  to  section  736(b)(3)(B),  regarding 
payments  for  interest  in  a  partnership 
if  the  retiring  or  deceased  partner  was 
a  general  partner  in  f  ^le  partnership. 


Action 


FR  CIti 


NPRM  12/00/02 

Regulatory  Flaxibillty  Analyala 
Requirad:  No 

Small  Entitles  Affectad:  No 

Government  Lavala  Affected:  None 

Addltlonal  Information:  REG-l  23382-01 

Drafting  attorney:  James  M.  Gergurich 
(202)  622-3070 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3070 


CC:P*SI 

Agency  Contact  James  M.  Gergurich, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3070 

RIN:  1545-AY90 


2704.  TAX  SHELTER  PENALTIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6662;  26  USC 
6664 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  The  proposed  regulations 
relate  to  sections  6662  and  6664 
regarding  tax  shelter  penalties.  The 
project  has  arisen  in  connection  with 
the  revision  to  Circular  230. 

Timetable: 


Action 


FR  CHi 


NPRM  06/00/03. 

Regulatory  Flexibility  Analysis 
Rsquirad:  No 

Small  Entities  Affectad:  No 

Government  Levels  Affsctad:  None 

Additional  Information:  REG-12601601 

Drafting  attorney:  Brinton  T.  Warren 
(202)622-4940 

Reviewing  attorney:  Richard  S. 
Goldstein  (202)  622-7820 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P*A:APJP 

Agency  Contact  Brinton  T.  Warren. 
Attorney-Advisor,  Department  of  the 
Treasiuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-AY97 

2705.  EXPENDITURES  IN 
CONNECTION  WITH  THE  CREATION 
OF  IlilTANGlBLE  ASSETS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
263 

CFR  CHalion:  26  CFR  1 

None 


Abetract:  The  proposed  regulations 
provide  guidance  on  the  treatment  of 
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costs  incurred  in  connection  with  the 
creation  of  an  intangible  asset. 

Timetable: 


Action 


FR  Cite 


NPRIM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Smail  Entities  Affected:  No 

Government  levels  Affected:  None 

Additional  Information:  REG-125638-Ol 

Drafting  attorney:  Andrew  J.  Keyso,  Jr. 
(202)  622-5020 

Reviewing  attorney:  Robert  Casey  (202) 
622-4950 

Treasury  attorney:  Jodi  Cohen  (202) 
622-0160 

CC:IT&A 

Agency  Contact:  Andrew  J.  Keyso  )r.. 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-5020 

RIN:  1545-BAOO 

2706.  ALLOCATION  AND 
APPORTIONMENT  OF  INTEREST 
EXPENSE 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  26  USC  7805;  26  USC 
864 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation 
provides  guidance  with  respect  to 
methods  of  apportioning  interest 
expense  under  section  864(e)  of  the 
Code. 


Action 


FR  Cite 


NPRM  06AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Gk>vemment  levels  Affected:  None 

Additional  Information:  REG-129447-oi 

Drafting  attorney:  Melissa  D.  Amdt 
(202)  622-3850 

Reviewing  attorney:  Anne  Devereaux 
(202)  622-3850 

Treasury  attorneys:  Michael  Caballero 
(202)  622-0851,  John  Harrington  (202) 
622-0589 


CC:INTL 

Agency  Contact:  Melissa  D.  Amdt. 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3850 

RIN:  1545-BA02 


2707.  REDUCTIONS  OF  ACCRUALS 
AND  ALLOCATIONS  BECAUSE  OF 
INCREASED  AGE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  26  USC  7805;  26  USC 
411;  26  USC  411 

CFR  Citation:  26  CFR  1 

l.egal  Deadline:  Final,  Statutory, 
February  1.  1988. 

Abstract:  These  regulations  will 
prescribe  rules  regarding  the 
requirement  that  accruals  and 
allocations  under  qualified  retirement 
plans  cannot  be  reduced  because  of  the 
attainment  of  any  age. 

TImetabie: 


Action 


FR  Cite 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Additional  Information:  REG-209500-86 

Drafting  attorney:  Linda  S.F.  Marshall 
(202)  622-6090 

Reviewing  attorney:  Marjorie  Hof&nan 
(202)  622-6090 

Treasury  attorney:  Harlan  Weller  (202) 
622-1001 

CC:TEGE 

Agency  Contact.  Linda  S.F.  Marshall, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6090 

RIN:  1545-BAlO 

2708.  TRANSACTIONS  INVOLVING 
OBUGATIONS  OF  CONSOUDATED 
GROUP  MEMBERS 

Priority:  Substantive,  Nonsignificant 

AuttMxity:  26  USC  7805;  26  USC 


Legal  Deadline:  None 

Abstract:  The  proposed  regulations  are 
in  regard  to  intercompany  obligations. 

Timetable: 


Action 


Date 


FR  Cite 


NPRIM  12AKV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-107592-00 

Drafting  attorney:  Frances  Kelly  (202) 
622-7770 

Reviewing  attorney:  Michael  J.  Wilder 
(202)  622-7750 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CC:CORP 

Agency  Contact:  Frances  Kelly, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7770 

RIN:  1545-BAll 

2709.  DEDUCTIBILITY  OF  EMPLOYER 
CONTRIBUTIOt4S  FOR  DEFERRED 
COMPENSATION 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  26  USC  7805 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abstract:  These  regulations  will  update 
and  clarify  the  general  rules  for 
deductibility  of  employer  contributions 
to  qualified  retirement  plans  and  other 
deferred  compensation  arrangements. 

Timetable: 


Action 


FR  Cite 


1502 

CFR  Citation:  26  CFR  1 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Smail  Entitiee  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  REG-l  39449-01 

Drafting  attorney:  Linda  S.F.  Marshall 
(202)  622-6090 

Reviewing  attorney:  Mark  Schwimmer 
(202)  622-6090 

Treasury  attorney:  Thomas  Reeder  (202) 
622-1341 
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CC:TEGE 

Agency  Contact:  Linda  S.F.  Marshall, 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6090 

RIN:  1545-BA13 


2710.  CONTINUATION  OF  A 
CONSOLIDATED  GROUP 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  1502 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  regulation  addresses 
issues  related  to  the  continuation  of 
consolidated  groups  under  1.1502-75. 

Timetable: 


Action 


FR  en* 


NPRIM  12AXy02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-i  26022-01 

Drafting  attorney:  Christopher  M.  Bass 
(202)  622-7770 

Reviewing  attorney:  Edward  Cohen 
(202)  622-7770 

CCrCORP 

Agency  Contact:  Christopher  M.  Bass, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7770 

RIN:  1545-BA14 

2711.  PROPERTY  EXEMPT  FROM 
LEVY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  6334 

CFR  Citation:  26  CFR  301 

L«gai  Deadline:  None 

Abstract:  This  regulation  will  describe 
the  judicial  procedures  for  approval  of 
a  principal  residence  seizure,  pursuant 
to  I.R.C.  sections  6334(a)(13(B)(i)  and 
6334(e)(1). 


Regulalory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-140378-oi 

Drafting  attorney:  Robin  M.  Ferguson 
(202)  622-3610 

Reviewing  attorney:  Alan  Levine  (202) 
622-3610 

cc:P*ak:b&s 

Agency  Contact:  Robin  M.  Ferguson, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3610 

RIN:  1545-BA22 

2712.  GASOUNE  TAX  CLAIMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  48 

Legal  DeedHne:  None 

AlMtract:  The  proposed  regulation  will 
provide  guidance  regarding  claims  for 
credit  or  refund  of  the  gasoline  tax 
under  section  6416(a)(4)  of  the  Internal 
Revenue  Code. 

Timetable: 


Action 


FR  CMe 


ANPRM 
NPRIWI 


10/23/01  66  FR  53564 
06/00/03 


FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitiee  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Leveie  Affected:  State, 
Local,  Tribal 

Additional  Information:  REG-143219-Ol 

Drafting  attorney:  Frank  K.  Boland 
(202)  622-3130 

CC:P&SI 

Agency  Contact:  Frank  K.  Boland, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3130 

RIN:  1545-BA27 


2713.  SUSPENSION  OF  STATUTES  OF 
UMITATION  IN  JOHN  DOE  AND 
THIRD-PARTY  SUMMONS  DISPUTES 
AND  EXPANSION  OF  TAXPAYERS' 
RIGHTS  TO  RECEIVE  NOTICE  AND 
SEEK  JUDICIAL  REVIEW  OF  THIRD 
PARTY  SUMMONSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abetract:  The  proposed  regvilation 
provides  guidance  regarding  modified 
rules  for  serving  summonses  on  third- 
party  recordkeepers,  the  broadened 
range  of  summonses  subject  to  the 
notice  requirements,  and  the 
suspension  of  limitations  periods  when 
court  actions  are  brought  or  when  a 
summoned  third  party  fails  to  fully 
respond  to  a  summons.  This  proposed 
regulation  incorporates  the  changes . 
enacted  in  RRA  1998,  OBRA  1990, 
TAMRA  1988,  and  TRA  1986.  This 
regulation  is  a  continiution  of  the 
regulation  project  previously  numbered 
at  REG-208225-88. 

Timetable: 


Action 


FR  die 


NPRIM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entttiee  Affected:  No 

Govemrnent  Levels  Affected:  None 

Additional  Information:  REG-153037-Ol 

Drafting  attorney:  Elizabeth  D.  Rawlins 
(202)  622-3630 

Reviewing  attorney:  Robert  A.  Miller 
(202)  622-3630 

CC:P*A:CB4S 

Agency  Contact  Elizabeth  D.  Rawlins, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3630 

RIN:  1545-BA31 

2714.  AMENDMENTS  TO  RULES  FOR 
ALLOCATION  OF  BASIS 

PrIorityr  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
755 

CFR  Citation:  26  CFR  755 

Legel  Deadline:  None 
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Abstract:  The  proposed  regulation 
amends  the  regulations  under  section 
755  (section  1.755-1)  in  order  to  better 
coordinate  with  recent  revisions  to 
section  1.755-2  relating  to  rules  for 
allocation  of  basis. 


Timstabls: 


Action 


FR  CM* 


NPRM 


12/0(V02 


Regulatory  Ftoxibiltty  Analysis 
Rsquirsd:  No 

Small  EntMss  Affectsd:  No 

Government  Levels  Affected:  None 

AddMonal  Information:  REG-i 55345-01 

Drafting  attorney:  Craig  A.  Gerson  (202) 
622-3050 

Reviewing  attorney:  David  Haglund 
(202)  622-3050 

Treasury  attorney:  Deborah  Harrington 
(202)  622-1788 

CC:PftSI 

Agency  Contact:  Craig  A.  Gerson. 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3050 

roN:  1545-BA32 

2715.  EARNED  INCOME  CREDIT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legel  Deadline:  None 

Abstract:  This  regulation  removes  26 
CFR  1.32-2  because  of  legislative 
changes. 


Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-6080 

RIN:  1545-BA34 


2716.  INCOME  FROM  SOURCES 
WfTHIN  SPECIRED  POSSESSION 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMxity:  26  USC  7805;  26  USC 
931;  26  USC  911 

CFR  Citation:  26  CFR  1 

l.egal  Deedline:  None 

AtMtrsct:  This  regulation  will  remove 
the  reference  to  section  911  in  the 
section  931  regulations  and  update  the 
definition  of  a  possession  under  those 
regulations. 

Timetable: 


Action 


FR  one 


NPRM  07AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-i  59068-01 

Drafting  attorney:  Jonathan  A.  Sambur 
(202)  622-3840 

Reviewing  attorney:  Phyllis  E.  Marcus 
(202)  622-3840 

Treasury  attorney:  Michael  Mundaca 
(202)  622-1752 

CC:INTL 

Agency  Contact:  Jonathan  A.  Sambur. 

Attorney- Advisor.  Department  of  the 

Treasury,  Internal  Revenue  Service, 

1111  Constitution  Avenue  NW, 

Washington 

Phone:  202  622-3840 


FR  CM*         RIN:  1545-BA37 


NPRM 


12AXV02 


Regulatory  FlexM>ility  Analysis 
Required:  No 

Smell  EntMee  Affected:  No 

Government  Levels  Affscted:  None 

AddWonal  Information:  R£G-i3506i-0i 

Drafting  attorney:  Shoshanna  Chaiton 
(202)  622-6080 

Reviewing  attorney:  Karin  Loverud 
(202)  622-6080 

CC:TEGE 

Aganey  Contact  Shoshanna  Chaiton, 
Attorney-Advisor,  Department  of  the 


2717.  MULTI-FAMILY  HOUSING 
BONDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  CItadon:  26  CFR  1 

l.egal  Deedline:  None 

Abetrect  These  regulations  relate  to 
various  issues  with  respect  to  multi- 
family  housing  bonds. 


FR  cue 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entltiee  Affected:  No 

Government  Levels  Affected:  State. 

Local 

Additional  Information:  REG-163765-Oi 

Drafting  attorney:  Rose  M.  Weber  (202) 
622-3980 

Reviewing  attorney:  Bruce  M.  Serchuk 
(202)  622-3980 

Treasury  attorney:  Stephen  J.  Watson 
(202)  6622-1322 

CC:TEGE 

Agency  Contact:  Rose  M.  Weber. 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3980 
Fax:  202  622-4437 

RIN:  1545-BA45 

2718.  DETERMINATION  OF  BASIS  OF 

PARTNER'S  INTEREST;  SPEOAL 

RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract  These  proposed  regulations 
will  provide  the  appropriate  basis 
adjustment  under  section  705  in  certain 
situations  in  which  a  corporation  has 
a  direct  or  indirect  interest  in  a 
partnership  that  owns  stock  in  that 
corporation  where  the  partnership 
distributes  money  or  other  property  to 
another  partner  and  that  partner 
recognizes  gain  on  the  distribution 
during  a  year  in  which  the  partnership 
does  not  have  an  election  under  section 
754  in  eSed,  and  the  partnership 
subsequently  sells  or  exchanges  the 
stock. 


Action 


FR  CM* 


NPRM 


^2mo/02 


NPRM  12/0(y02 

Regulalory  FlexMHty  Analysis 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levele  Affected:  None 

Additional  Information:  REG-167648-Oi 

Drafting  attorney:  Barbara  MacMillan 
(202)  622-3050 

Reviewing  attorney:  David  Haglimd 
(202)  622-3050 
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Treasury  attorney:  Stephanie  Robinson 
(202)  622-9858 

CC:P&SI 

Agency  Contact:  Barbara  MacMillan. 
Attorney-Advisor.  Department  of  the 
Treasiuy.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3050 

RIN:  1545-BA50 


2719.  PARTNERSHIP  OPTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  704;  26  USC 
721 

CFR  Citation:  26  CFR  1 

Legal  DeedNne:  None 

Abetract:  This  proposed  regulation 
provides  tax  treatment  of  partnership 
options. 


Action 


FR  CMS 


NPRM  12AXy02 

Regulatory  Flexi)ility  Analysis 
Rsquired:  No 

Small  Entltiee  Affected:  No 

Government  Levele  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  REG-103580-02 

Drafting  attorney:  Audrey  W.  Ellis  (202) 
622-3188 

Reviewing  attorneys:  Matthew  Lay 
(202)  622-3060  and  Jeanne  Sullivan 
(202)  622-3060 

Treasury  attorney:  Deborah  Harrington 
(202)  622-1788 

CC:P&SI 

Agency  Contact:  Audrey  W.  Ellis, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3188 

RIN:  1545-BA53 

2720.  USER  FEES  FOR  OFFERS  TO 


Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  31  USC 
9701 

CFR  CRalion:  26  CFR  1 

K  None 


Abstract:  The  regulations  relating  to 
user  fees  would  be  amended  to  provide 
for  the  imposition  of  a  user  fee  for 
processing  of  offers  to  compromise.  The 
charging  of  user  fees  implements  the 
Independent  Offices  Appropriations 
Act,  31  U.S.C.  9701. 


Action 


FR  cue 


NPRM 


12/0Q/O2 


Regulatory  FlexMltty  Analyeie 

I:  No 


SmaH  Entltiee  Affected:  No 

QoveriNnent  Levele  Affected:  None 

Additional  Information:  REG-103777-02 

Drafting  attorney:  Gene  W.  Beard  (202) 
622-3620 

Reviewing  attorney:  Frederick  W. 
Schindler  (202)  622-3620 

Treasury  attorney:  Jodi  Cohen  (202) 
622-0160 

CC:P*A:CB&S 

Agency  Contact:  Gene  W.  Beard, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3620 

RIN:  1545-BA54 

2721.  MODIFICATION  OF  CHECK  THE 
BOX  (TEMPORARY) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttmrity:  Not  Yet  Determined 

CFR  Citation:  26  CFR  1;  26  CFR  301 

None 

The  Modification  of  Check 
the  Box  regidations  will  add  a  new 
section  to  the  301.7701-2  regulations  to 
provide  that  in  certain  drciunstances, 
namely  in  State  law  mergers  and 
conversions,  a  surviving  disregarded 
entity  will  be  regarded  for  purposes  of 
f^sessment  and  collection  of  prior  year 
lax  liabilities  of  predecessor  entities. 
Thus,  following  a  transaction  in  which 
a  regarded  entity  is  merged  or 
convrated  into  a  disregarded  entity,  the 
Commissioner  will  be  able  to  exercise 
collection  and  assessment  authority 
against  the  disregarded  entity  for  any 
liabilities  stemming  fiom  tax  periods  of 
the  regarded  entity  prior  to  Hie  date  of 
the  transaction. 


ReguMory  FlexMHty  Analysto 
Required:  No 

Small  Entltiee  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additlonei  Information:  REG-106681-02 

Drafting  attorney:  James  M.  Gergurich 
(202)  622-3070 

Reviewing  attorney:  Jeanne  Sullivan 
(202)  622-3070 

Treasiuy  attorney:  Stephanie  Robinson 
(202)  622-9858 

CC:P&SI 

Agency  Contact:  James  M.  Gergurich, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3070 

RIN:  1545-BA58 

2722.  MODIFICATION  OF  CHECK  THE 
BOX 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  26  CFR  1;  26  CFR  301 

Legel  Deadline:  None 

Abetract  The  Modification  of  Check 
the  Box  regulation  will  add  a  new 
section  to  the  301.7701-2  regulations  to 
provide  that  in  certain  circumstances, 
namely  in  State  law  mergers  and 
conversions,  a  surviving  disregarded 
entity  will  be  regarded  for  purposes  of 
assessment  and  collection  of  prior  year 
tax  liabilities  of  predecessor  entities. 
Thus,  f6Uo%ring  a  transaction  in  which 
a  regarded  entity  is  merged  or 
converted  into  a  disregarded  entity,  the 
Commissioner  will  be  able  to  exercise 
collection  and  assessment  authority 
against  the  disregarded  entity  for  any 
liabilities  stemming  from  tax  periods  of 
the  regarded  entity  prior  to  the  date  of 
the  transaction. 


Action 


FR  CHe 


Action 


FR  cue 


Temporary  Regulation  12A)0^ 


NPRM  12«XV02 

ReguMory  FlexMHty  Analyeie 
ftequhed:  No 

SmaH  EntMee  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

:  Undetermined 
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TREAS-IRS 


Proposed  Rule  Stage 


AdditkNwl  Infomurtion:  REG-10668I-02 

Drafting  attorney:  James  M.  Gergiirich 
(202)  622-3070 

Reviewing  attorney:  Jeanne  Sullivan 
(202)  622-3070 

Treasury  attorney:  Stephanie  Robinson 
(202)  622-9858 

CC:P&SI 

Agency  Contact:  James  M.  Gergurich, 
Attorney- Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NfW, 
Washington.  DC  20224 
Phone:  202  622-3070 

RiN:  1545-BA59 

2723.  ABATEMENT  OF  INTEREST  ON 
LARGE  ERRONEOUS  REFUNDS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
tmdetermined. 

Unfunded  Mandates:  Undetermined 

l.egal  Authority:  26  USC  6404(e) 

CFR  Citation:  Not  Yet  Determined 

LAgal  Deadline:  None 

Abstract:  This  proposed  regulation  will 
provide  rules  that  address  whether  the 
Internal  Revenue  Service  may  abate 
interest  on  an  erroneous  refund 
exceeding  $50,000  pursuant  to  I.R.C. 
section  6404(e)  (26  U.S.C.  6404(e)). 

Timetabis: 


Action 


FR  cm 


NPRM  12AXV02 

Regulatory  Flexibility  Analysia 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Lsvels  Affectsd: 
Undetermined 

Federalism:  Undetermined 

Additional  Information:  REG-167500-Ol 

Drafting  attorney:  David  A.  Abemathy 
(202)  622-7940 

Reviewing  attorney:  Richard  Goldman 
(202)  622-7940 

CC  J>*A:AP  JP 

Agency  Contact  David  A.  Abemathy, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
W^hington,  DC  20224 
Phone:  202  622-7940 

RIN:  1545-BA61 


2724.  ALLOCATION  AND 
APPORTIONMENT  RULES:  GUIDANCE 
ON  SELECTED  ISSUES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 

863 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

AtMtract:  This  regulation  provides 
guidance  with  respect  to  the  allocation 
and  apportionment  under  section  861 
of  selected  deductions;  e.g.,  charitable 
contributions  and  research  and 
experimentation  expenses. 

Timetable: 


Action 


FR  OH* 


NPRM  06AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affectsd:  No 

Govemmsnt  Lsvels  Affsctsd:  None 

Additional  Information:  REG-i  28240-01 

Drafting  attorney:  Teresa  B.  Hughes 
(202)  622-3850 

Reviewing  attorney:  Anne  Devereaux 
(202)  622-3850 

Treasury  attorney:  John  Harrington 
(202)  622-0589 

CC:INTL 

Agsncy  Contact:  Teresa  B.  Hughes, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washin^on,  DC  20224 
Phone:  202  622-3850 

RIN:  1545-BA64 

2725.  PROVISIONS  REGARDING 
CROSS-BORDER  TRANSACTKHIS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Auttwrlty:  26  USC  7805:  26  USC 

368(a) 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract  This  proposed  regulation  will 
make  conforming  changes  to  accoimt 
for  cross-border  section  368(a)(1)(A) 
mergers. 


Regulatory  FIsxMMIty  Analysis 
Rsquirsd:  No 

Small  Entltlss  Affsctsd:  No 

Government  Levels  Affectsd:  None 

Federalism:  Undetermined 

Additional  Information:  REG-125628-Ol 

Drafting  attorney:  Robert  W.  Lorence 
(202)  622-3860 

Reviewing  attorney:  Charles  Besecky 
(202)  622-3860 

CC:INTL 

Agsncy  Contact:  Robert  W.  Lorence, 
Attorney- Advisor.  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washin^on,  DC  20224 
Phone:  202  622-3860 
Fax:  202  622-4476 

RIN:  1545-BA65 

2726.  •  INTEREST  OTHER  THAN  THAT 
OF  A  CREDITOR 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  26  USC  465;  26  USC 
7805 

CFR  Citation:  26  CFR  1 

Legal  Dssdiins:  None 

Abstract  This  regulation  provides 
guidance  under  section  465(b)(3)  of  the 
Internal  Revenue  Code.  The  regiilations 
state  when  465(b)(3)  will  apply  to 
activities  and  clarify  who  has  an 
interest  other  than  that  of  a  creditor. 

TImstabIs: 


Action 


FR  Cits 


FR  CM* 


NPRM 


11/0(V02 


NPRM  12/0(y02 

Regulatory  FtoxIMIity  Analysis 
Rsquirsd:  No 

Small  EntMss  Affsctsd:  No 

Govemmsnt  Levels  Affsctsd: 

Undetermined 

Additional  Information:  REG-209377-89 

Drafting  attorney:  Tara  P.  Volungis 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3070 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:P&SI 

Agsncy  Contact:  Tara  P.  Volungis, 
Attorney-Advisor.  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 


Phone:  202  622-3080 
RIN:  1545-BA69 


2727.  •  DEHNmON  OF 
REORGANIZATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abstract:  The  regulation  addresses  the 
continuity  of  business  enterprise  and 
continuity  of  interest  requirements  for 
a  reorganization  when  stock  ownership 
in  the  target  corporation  represents  an 
insubstantial  part  of  the  entire  value  of 
the  target  corporation. 

Timetable: 


Action 


FR  en* 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entities  Affsctsd:  No 

Government  Levels  Affectsd:  None 

Additional  Information:  REG-119726-02 

Drafting  attorney:  Richard  C.  Starke 
(202)  622-7750 

Reviewing  attorney:  Kenneth  Cohen 
(202)  622-7790 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CCKX)RP 

Agency  Contact  Richard  C.  Starke, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7750 

RIN:  1545-BA71 

2728.  e  COflTROLLED  FOREIGN 
PARTNERSHIP  REPOmiNG 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfurtded  Mandates:  Undetermined 

Legal  Authority:  26  USC  7805;  26  USC 
6038 

CFR  Citation:  26  CFR  1 

None 


Abstract  This  regiilation  will  provide 
guidance  regarding  controlled  foreign 
partnership  reporting. 


Action 


FR  CNt 


NPRM  12WV02 

Rsgulalory  Flsxlbility  Analysis 
Rsquirsd:  Undetermined 

Small  Entltlss  AffSclsd:  Businesses 

Govsmmsfrt  Lsvsis  Affsctsd:  None 

Additional  Information:  REG-i  24069-02 

Drafting  attorney:  Tasheaya  Warren  . 
(202)622-3860 

Reviewing  attorney:  Michael  H.  Frankel 
(202)  622-3860 

CC:INTL 

Agsncy  Contact:  Tasheaya  Warren, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3860 

RIN:  1545-BA77 

2729.  •  DISCLOSURE  OF  RELATIVE 
VALUE  OF  DISTRIBUTION  FORMS 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  26  USC  7805(b);  26 
USC  417(a)(3)(A) 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abstract  This  regulation  will  specify 
the  disclosures  that  must  be  made  to 
participants  in  qualified  pension  plans 
to  describe  the  relative  value  of  the 
available  optional  forms  of  benefit. 

TImstabIs: 


Action 


FR  CHS 


NPRM  ^2mofo^ 

Regulatory  Fiexibiiity  Analysis 
Rsquirsd:  No 

Small  Entltiss  Affsctsd:  Businesses, 
Organizations 

Govsmmsnt  Levels  Affsctsd:  None 

Additional  Information:  REG-i  24667-02 

Drafting  attorney:  Linda  S.F.  Marshall 
(202)  622-6090 

Reviewing  attorney:  Marjorie  Hoffman 
(202)  622-6000 

Treasury  attorney:  Harlan  Weller  (202) 
622-1001 

CC:TEGE 

Agency  Contact:  Linda  S.F.  Marshall, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 


Phone:  202  622-6090 
RIN:  1545-BA78 


2730.  •  REDEMPTIONS  TREATED  AS 
DIVIDENDS 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abstract  This  proposed  regulation 
imder  section  302  of  the  Internal 
Revenue  Code  (Code),  permits  basis  of 
redeemed  stock  to  be  recovered  by  the 
redeemed  shareholder.  Proposed 
regulations  imder  section  304  of  the 
Code  reflect  changes  made  by  the 
Internal  Revenue  Service  Restructiuing 
and  Reform  Act  of  1998,  Taxpayer 
Relief  Act  of  1997,  Tax  Reform  Act  of 
1986,  Deficit  Reduction  Act  of  1984, 
and  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  to  the 
statute.  Proposed  reg\ilations  under 
section  304  also  reference  proposed 
regulations  imder  section  302  as  they 
relate  to  the  treatment  of  basis  of 
redeemed  stock  in  redemptions  treated 
as  dividends. 

TImstabIs: 


Action 


DM*  FR  OH* 


NPRM  12AXV02 

Rsguiatory  Fisxibiilty  Analysis 
Rsquirsd:  No 

Small  Entltlss  Affsctsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Additional  Information:  REG-150313-oi 

Drafting  attorney:  Lisa  K.  Leong  (202) 
622-7530 

Reviewing  attorney:  Lewis  K.  Brickates 
(202)  622-7530 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CC:CORP 

Agency  Contact  Lisa  K.  Leong, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7530 

RIN:  1545-BA80 

2731.*  PARTNERSHIP 
TRANSACTIONS  INVOLVING  LONG- 
TERM  CONTRACTS 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  26  USC  460 
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Proposed  Rule  Stage 


CFR  Citation:  26  CFR  1 
Legai  Deadline:  None 
Abatract:  Currently,  regulations  under 
section  460  divide  the  rules  regarding 
a  mid-contract  change  in  taxpayer 
engaged  in  completing  long-term 
contracts  into  two  categories- 
constructive  completion  transactions 
and  step-in-the-shoes  transactions.  The 
regulations  provide  that  a  transfer 
described  in  section  721(a)  of  a  long- 
term  contract  to  a  partnership  and  a 
transfer  of  a  partnership  interest  are 
step-in-the-shoes  transactions.  These 
regulations  will  explain  the  tax 
consequences  of  contributions  of  long- 
term  contracts  to,  transfers  of  interests 
in,  and  distributions  from,  partnerships 
holding  long-term  contracts. 


FR  en* 


NPRM 


06/0(yD3 


Regulatory  Flexibility  Anaiysia 

Undetermined 


Smal  Entltiaa  Affected:  No 

Government  l.evala  Affected: 

Undetermined 

Additional  Infonnation:  REG-i  28203-02 

Drafting  attorney:  Richard  T.  Probst 
(202)  622-3060 

Reviewing  attorney:  Matthew  Lay  (202) 
622-3060 

Treasury  attorney:  Deborah  Harrington 
(202)  622-1788 

CC:P&SI 

Agency  Contact:  Richard  T.  Probst, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3060 

RIN:  1545-BA81 

2732.  •  ALLOCATION  OF  NEW 
MARKETS  TAX  CREDIT 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandataa;  Undetermined 

Legal  Autfwrlly:  26  USC  45D:  26  USC 
7805 

CFR  Citation:  26  CFR  1 

Legal  Daadlina:  None 

Abatract  The  regulations  will  address 
how  the  section  45D  new  markets  tax 
credit  should  be  allocated  to  the 
partners  of  a  partnership  under  section 
704(b)  of  the  Internal  Revenue  Code 


and  will  address  related  partnership 
issues. 


Action 


FR  CM* 


NPn*  i2A)(yo2 

Regulatory  FlexMHty  Analyala 
Required:  No 

Small  Entitiea  Affected:  Businesses 
Government  LAvela  Affected:  None 
Additional  Information:  REG-131999-02 

Drafting  attorney:  James  A.  Quinn  (202) 
622-3070 

Reviewing  attorney:  Matthew  Lay  (202) 
622-3060 

CC:P&SI 

Agency  Contact  James  A.  Quinn, 
Senior  Counsel,  Department  of  the 
Treasury,  hitemal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3070 

RIN:  1545-BA84 

2733.  •  CARRYOVER  AND  STACKING 
RULE  AMENDMENT 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandatee:  Undetermined 

Legal  Autttorlty:  26  USC  42 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Alwtract:  The  low-income  housing  tax 
credit  rules  that  concern  carryover 
allocations  imder  section  1.42-6  and 
stacking  rules  under  section  1.42-14  are 
amended  to  reflect  changes  under  the 
Community  Renewal  Tax  Relief  Act  of 
2000. 

Tbnalabla: 


Action 


FR  CMe 


NPRM  12/00/02 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Govammant  Laveia  Affected: 

Undetermined 

Additional  information:  REG-131997-02 

Drafting  attorney:  Christopher  J.  Wilson 
(202)622-3040 

Reviewing  attorney:  Susan  Reaman 
(202)  622-3040 

Treasury  attorney:  Steve  Watson  (202) 
622-1322 

CC:P»SI 


Agency  Contact  Christopher  J.  Wilson, 
Attorney-Advisor,  Department  of  the 
Treasury,  Intwnal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3040 

RIN:  1545-BA85 

2734.  •  GUIDANCE  ON  REPORTING 
OF  DEPOSIT  INTEREST  PAID  TO 
NONRESIDENT  AUENS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  26  USC  7805 

CFR  Citation:  26  CFR  1;  26  CFR  31 

Legal  Deadline:  None 

Abatract  This  regulation  will  provide 
guidance  on  the  reporting  requirements 
for  interest  on  deposits  maintained  at 
U.S.  offices  of  certain  financial 
institutions  and  paid  to  nonresident 
aliens  that  are  residents  of  certain 
specified  countries. 

TImelable: 


Action 


Date  FR  CM* 


Oe/02/02  67FR50386 
12/05/02  67  FR  50386 
12/00A)3 


NPRM 
Hearing 
Final  Action 

Regulatory  FlexIbHIty  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Leveia  Affected:  None 

Additional  Information:  REG-133254-02 

Drafting  attorney:  Alexandra  R.  Helou 
(202)  622-3840 

Reviewing  attorney:  Valerie  Marie  Lippe 
(202)  622-3840 

Treasury  attorney:  Patrick  Brown  (202) 
622-1781  , 

CC:INTL 

Agency  Contact:  Alexandra  R.  Helou, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3840 

RIN:  1545-BA86 

27^.  •  AGGREGATE  COMPUTATKM 
AND  ALLOCATKM  OF  RESEARCH 
CREDIT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  26  USC  7805;  26  USC 
41 

CFR  CNaHon:  26  CFR  l 

Legal  Deadline:  None 
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Abatract  This  regulation  will  provide 
guidance  on  the  proper  method  of 
computing  the  research  credit  for  a 
controlled  group.  In  addition,  this 
regulation  will  provide  guidance  on  the 
allocation  of  the  research  credit  among 
members  of  a  controlled  group. 

Thnatabla: 


FR  Cite 


NPnA  12AXV02 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affectad:  No 
Govammant  Lavala  Affected:  None 
Additional  Information:  REG-133791-oi 

Drafting  attorney:  Jolene  J.  Shiraishi 
(202)  622-3120 

Reviewing  attorneys:  Joseph  Makurath 

(202)  622-3120 

Christine  Ellison  (202)  622-3070 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P&SI 

Agency  Contact:  Jolene  J.  Shiraishi, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20044 
Phone:  202  622-3120 

Relatad  RIN:  Related  To  1545-AX05 

RIN:  1545-BA88 

2736.  •  DESIGNATED  IRS  OFFICER 
OR  EMPLOYEE 

Priority:  Routine  and  Frequent 

Legal  Authority:  26  USC  7602 

CFR  Citation:  26  CFR  l 


None 

Abatract  This  regulatory  amendment 
clarifies  that  Chief  Counsel  attorneys 
can  receive  the  designated  authority  to 
take  summoned  testimony  under  oath. 

Tlmatabla: 


Action 


FR  CM* 


NPRH/I  12AXVD2 

ftagulatory  FlexfeilHy  Analyala 
Required:  No 

SmaM  Entitiea  Aftodad:  No 
Govammant  Lavala  Afledad:  None 
Additional  Information:  REG-134026-02 

Drafting  attorney:  Elizabeth  D.  Rawlins 
(202)  622-3630 

Reviewing  attorney:  Robert  A.  Miller 
(202)  622-3630 


Proposed  Rule  Stage 


CC:P&AK3&S 

Agency  Contact  Elizabeth  D.  Rawlins, 
Attorney-Advisor,  £)epartment  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3630 

Related  RIN:  Related  To  154S-BA98 

RIN:  1545-BA89 

2737.  •  TRANSFER  OF  NOTES  OR 
STOCK  TO  PROVIDE  FOR 
SATISFACTION  OF  CONTESTED 
LIABILITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abatract  The  proposed  regulations 
would  amend  section  1.461-2  that 
allows  a  taxpayer  to  deduct  in  the 
taxable  year  of  transfer  the  amount  of 
money  on  other  property  transferred  to 
satisfy  an  asserted  liability  that  the 
taxpayer  contests.  The  amendment  to 
section  1.461-2(c)(.l)  would  provide  that 
transfers  of  a  taxpayer's  own  note  or 
stock  of  the  note  or  stock  of  a  related 
person  are  not  transfers  to  provide  for 
the  satisfaction  of  an  asserted  liability, 
except  where  the  transfer  has  been 
made  to  the  person  who  is  asserting 
the  liability. 


2738.  e  TRANSFER  OF  NOTES  OR 
STOCK  TO  PROVIDE  FOR 
SATISFACTK>N  OF  CONTESTED 
UABHJTIES  (TEMPORARY) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rlty:  26  USC  7805 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abatract  The  temporary  regulations 
would  amend  section  1.461-2  that 
allows  a  taxpayer  to  deduct  in  the 
taxable  year  of  transfer  the  amount  of 
money  or  other  property  transferred  to 
satisfy  an  asserted  liability  that  the 
taxpay«'  contests.  The  amendment  to 
section  1.461-2(c)(l)  would  provide  that 
transfers  of  a  taxpayer's  own  note  or 
stock  or  the  note  or  stock  of  a  related 
person  are  not  transfers  to  provide  for 
the  satisfaction  of  an  asserted  liability, 
except  where  the  transfer  has  been 
made  to  the  person  who  is  asserting 
the  liability. 


Action 


FR  cm 


NPRM  12AXV02 

Regulatory  Flexibility  Analyala 
Required:  No 

SmaN  Entitiea  Affadad:  No 

Govammant  Levels  Affadad:  None 

Additional  Information:  REG-l  36890-02 

Drafting  attorney:  Norma  C.  Rotunno 
(202)  622-7900 

Reviewing  attorney:  Thomas  D.  Moffitt 
(202)  622-7900 

Treasury  attorney:  Christopher  Ohmes 
(202)  622-1335 

CC:n'&A 

Agency  Contact  Norma  C.  Rotunno, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washii^on.  DC  20224 
Phone:  202  622-7900 

RaMad  RIN:  ReUted  To  1545-BA91 

RIN:  1545-BA90 


Action 


Data 


FR  CHb 


Temporary  ^2J00f0Z 

Regulations 

Regulatory  Flexibility  Analyali 
Required:  No 

Small  Entitiea  Affadad:  No 

Govemntent  Leveia  Affectad:  None 

Additional  information:  REG-l  36890-02 

Drafting  attorney:  Norma  C.  Rotunno 
(202)  622-7900 

Reviewing  attorney:  Thomas  D.  Moffitt 
(202)  622-7900 

Treasury  attorney:  Christopher  Ohmes 
(202)  622-1335 

CC:IT&A 

Agency  Contact  Norma  C.  Rotimno, 
Attorney-Advisor;  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washii^on,  DC  20224 
Phone:  202  622-7900 

RaMad  RIN:  Related  To  1545-BA90 

RIN:  1545-BA91 

2739.  •  INCLUSKM  RATK) 
Priority:  Substantive,  Nonsignificant 
Unfunded  Mandalaa:  Undetermined 
Legal  Auttwrtty:  26  USC  2642 
CFR  Cttation:  26  CFR  l 
i:  None 
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Abstract  This  proposed  regulation 
issue  regiilations  under  section  642(g) 
relating  to  relief  provisions. 


/tetlon Pi-         FW  Cil> 

NPRM  06/0(V03 

Regulatory  Ftexibliity  Analysis 
Rsquirsd:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  REG-i  36761 -02 

Drafting  attorney:  Lian  A.  Mito  (202) 
622-7830 

Reviewing  attorney:  James  F.  Hogan 
(202)  622-7830 

Treastiry  attorney:  Catherine  Hughes 
(202)  622-9407 

CC:P&SI 

Ageitcy  Contact  Lian  A.  Mito, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7830 

RIN:  1545-BA94 


2740.  •  EMPLOYMENT  TAXES— 
FAILURE-TO-DEPOSIT  PENALTY 

Priority:  Substantive,  Nonsignificant 

l.agal  Auttwrity:  26  USC  6656:  26  USC 
6302 

CFR  Citation:  26  CFR  31 

l.egal  Deadline:  None 

Abstract:  Reconsideration  of  Rev.  Rul. 
75-191  (situations  1  and  2)  regarding 
the  application  of  the  section  6656 
failure-to-deposit  penalty  where 
employment  taxes  should  have  been 
withheld  but  were  not.  Ruling  provides 
employer  will  not  be  subject  to  the 
penalty  if  employer  did  not  actually 
withhold  the  taxes.  In  contrast,  Treas. 
Reg.  section  1.1461-l(a)(2)  provides  that 
penalty  will  be  due  fw  taxes  imder 
chapter  3  of  the  Code  if  the 
withholding  agent  should  have 
withheld  the  tax  but  in  fact  did  not 
withhold  as  required.  Regulation  will 
conform  treatment  of  employment  taxes 
to  chapter  3  taxes. 


Smaii  Entitiss  Affsctsd:  No 
Government  l-svels  Affected:  None 
Additionai  information:  REG-i 36778-02 

Drafting  attorney:  Charles  A.  Hall  (202) 

622-4940 

Reviewing  attorney:  Judith  Wall  (202) 

622-4940 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:PA:APJP 

Agertcy  Contact:  Charles  A.  Hall, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RiN:  1545-BA97 

2741.  •  DESIGNATED  IRS  OFFICER 
OR  EMPLOYEE  (TEMPORARY) 

Priority:  Routine  and  Frequent 

Legal  Authority:  26  USC  7602(a) 

CFR  Citation:  26  CFR  301 

l.egal  Deadline:  None 

Abstract:  This  regxdatory  amendment 
clarifies  that  Chief  Counsel  attorneys 
can  receive  the  designated  authority  to 
take  summoned  testimony  under  oath. 

Thnstabls:       

Action  Dale  FR  CH* 


FR  CH* 


NPRM 


12/0(V02 


Regulstory  Flexibility  Analysis 
J:  Undetermined 


CFR  Citation:  26  CFR  301 

l.egal  Deadline:  None 

Abstract:  This  regulation  will  expressly 

provide  that  a  registered  or  certified 

mail  receipt  is  the  sole  means  to  prove 

delivery  of  a  dociunent  to  the  Internal 

Revenue  Service. 

Timetable: 


Temporary  OeAXVOS 

Regulations 

Regulatory  Flexibliity  Analysis 
Required:  No 

Smaii  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Additional  Information:  REG-l  34026-02 

Drafting  attorney:  Elizabeth  D.  Rawlins 
(202)  622-3630 

Reviewing  attorney:  Robert  Miller  (202) 
622-3630 

CC:P&A:CB&S 

Agency  Contact:  Elizabeth  D.  Rawlins, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3630 

Related  RiN:  Related  To  1545-BA89 

RIN:  1545-BA98 

2742.  e  TIMELY  MAIUNG  TREATMENT 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  26  USC  7502 


Action 


FR  cue 


NPRM  12/00/02 

Regulatory  Flexit>iiity  Analysis 
Required:  Undetermined 

Smaii  Entities  Affected:  No 

Government  l.eveis  Affected:  None 

Additional  Information:  REG-138176-02 

Drafting  attorney:  Charles  A.  Hall  (202) 
622-4940 

Reviewing  attorney:  Ashton  Trice  (202) 

622-4940 

Treasury  attorney:  John  Parcell  (202) 

622-2578 

CC:PA:APJP 

Agency  Contact  Charles  A.  Hall, 
Attorney- Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-BA99 

2743.  •  HAND  CARRY  RETURNS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6091 

CFR  Citation:  26  CFR  1 

Ljegal  Deadline:  None 

Abstract:  This  regulation  provides 
guidance  to  taxpayers  on  the  proper 
place  to  file  a  return  by  hand  carrying 
the  return  to  the  Internal  Revenue 
Service.  Currently,  the  regulations 
provide  that  handcarried  returns  should 
be  filed  with  the  District  Director. 

TImetai9le: 


Action 


FR  CitB 


NPRM  12/0Q«2 

Regulatory  FtoxtbUlly  Analysis 
Required:  Undetermined 

Smaii  Entities  Affected:  No 

Government  Levis  Affsctsd:  None 

Additionai  informatlbn:  REG-1381 73-02 

Drafting  attorney:  Ann  M.  Kramer  (202) 
622-4940 

Reviewing  attorney:  Ashton  Trice  (202) 
622-4940 
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Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:PA:APJP 

Agency  Contact:  Aim  M.  Kramer, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-BBOO 


2744.  •  REDUCED  EXCLUSION  OF 
GAIN  FROM  SALE  OR  EXCHANGE  OF 
PRINaPAL  RESIDENCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  121;  26  USC 
7805 

CFR  Citation:  26  CFR  1 

None 


Abstract  This  proposed  regulation 
provides  guidance  on  when  a  taxpayer 
who  has  not  owned  and  used  the 
property  for  two  years  or  who  has 
claimed  the  exclusion  within  the  last 
two  years  is  eligible  to  claim  a  reduced 
exclusion  under  section  121(c). 

Timetable: 


Action 


DM» 


FR  cne 


NPRM 


12/00/02 


Regulatory  Flexibillty  Analysis 
Rsquirsd:  No 

Small  Entities  Affsctsd:  No 

Government  Ljevels  Affected:  None 

Additionai  Information:  REG-l  38882-02 

Drafting  attorney:  Sara  P.  Shepherd 
(202)  622-4960 

Reviewing  attorney:  George  Baker  (202) 
622-4930 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:IT*A 

Agency  Contact:  Sara  P.  Shepherd. 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4960 

RIN:  1545-BBOl 


2745.  •  REDUCED  EXCLUSION  OF 
GAIN  FROM  SALE  OR  EXCHANGE  OF 
PRINaPAL  RESIDENCE 
(TEMPORARY) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  121;  26  USC 
7805 

CFR  Citation:  26  CFR  l 

l.egal  Deadline:  None 

Abstract:  This  regulation  provides 
guidance  on  when  a  taxpayer  who  has 
not  owned  and  used  the  property  for 
two  years  or  who  has  claimed  the 
exclusion  within  the  last  two  years  is 
eligible  to  claim  a  reduced  exclusion 
imder  section  121(c). 

Timetable: 


Action 


Date         FR  Cite 


Temporary  Regulation  12/00/02 

Regulatory  Flexibillty  Analysis 
Rsquirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affsctsd:  None 

Additional  Information:  REG-l  38882-02 

Drafting  attorney:  Sara  P.  Shepherd 
(202)  622-4960 

Reviewing  attorney:  George  Baker  (202) 
622-4930 

Treasiuy  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:IT&A 

Agency  Contact  Sara  P.  Shepherd, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-4960 

RIN:  1545-BB02 

2746.  e  HEAVY  VEHICLE  TAX; 
DERNTnON  OF  HIGHWAY  TRACTOR 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  4051:  26  USC 

7805 

CFR  Citation:  26  CFR  48 

Legal  Deadline:  None 

Abstract  This  regulation  provides  the 
definition  of  highway  tractor  under 
section  4051. 

Timetable: 


Small  Entities  Affsctsd:  No 

Government  Levels  Affected: 

Undetermined 

Additional  information:  REG-l  37079-02 

Drafting  attorney:  Celia  A.  Gabrysh 
(202)  622-3130 

Reviewing  attorney:  Richard  A.  Kocak 
(202)  622-3130 

Treasury  attorney:  John  Parcell  (202) 
622-2570  . 

CC:PiSI 

Agency  Contact:  Celia  A.  Gabrysh. 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-3130 

RIN:  1545-BB03 


2747.  e  CHANGE  IN  USE; 
ACCELERATED  COST  RECOVERY 
SYTSTEM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  168 

CFR  Citation:  26  CFR  l 

l.egal  Deadline:  None 

Abstract:  This  proposed  regulation 
provides  giudance  under  section  168 
regarding  depreciation  of  property  for 
which  the  use  changes. 

Timstabis: 


Action 

NPRM 


Data 


FR  CMi 


02/00«)3 


Action 


Date 


FR  Cite 


NPRM  06AXV03 

Regulatory  Flexibliity  Analysis 
Rsquirsd:  No 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affsctsd:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  REG-l  38499-02 

Drafting  attorney:  Kathleen  Reed  (202) 
622-3110 

Reviewing  attorney:  Charles  Ramsey 
(202)  622-3110 

CC:P&SI 

Agency  Contact  Kathleen  Reed, 
Attorney-Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-3110 

ftlN:  1545-BB05 


75070 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


75071 


Proposed  Rule  Stage 


2748.  •  DEPRECIATION  OF  VANS  AND 

LIGHT  TRUCKS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  280F(d)(5)(B) 

CFR  CMatlon:  26  CFR  i 

Legal  Deadline:  None 

AlMtracfc  This  regulation  amends 
section  1.280F-6T(c)(3)  to  provide  that 
a  truck  or  van  that  is  a  qualified 
nonpersonal  use  vehicle,  as  defined  in 
section  274{i)  and  section  1.274-5T(k), 
is  not  a  "passenger  automobile"  for 
purposes  of  section  280F. 


FR  CM* 


NPRM  01/00/03 

Regulatory  Flexil>illty  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  REG-138495-02 

Drafting  attorney:  Bernard  P.  Harvey,  III 
(202)  622-3110 

Reviewing  attorney:  Charles  B.  Ramsey 
(202)  622-3110 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:P*SI 

Agency  Contact  Bernard  P.  Harvey  m. 
Attorney- Advisor.  Department  of  the 
Treasiuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3110 

RIN:  1545-BB06 

2748.  •  CAPITAL  ACCOUNT  BOOKUP 
Priority:  Substantive.  Nonsignificant 
Authority:  26  USC  704;  26  USC 


7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline;  None 

Alwtract  This  proposed  regulation  will 
expand  the  circumstances  under  which 
a  revaluation  of  partnership  capital 
accounts  is  permitted. 


ActfcNi 


FR  Cite 


NPRM 


04AXyi)3 


Regulatory  FlexiiMlty  Analysis 

No 


Additional  Information:  REG-l  39796-02 

Drafting  attorney:  Craig  A.  Gerson  (202) 
622-3050 

Reviewing  attorney:  David  Haglund 
(202)  622-3050 

Treasury  attorney:  Deborah  Harrington 
(202)  622-1788 

CC:P&SI 

Agency  Contact:  Craig  A.  Gerson. 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW. 
Washington.  DC  20224 
Phone:  202  622-3050 

RIN:  1545-BBlO 


2750.  •  ALLOCATION  OF  FOREIGN 
TAX  CREDITS  AMO(4G  PARTNERS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Autttorlty:  26  USC  704(b):  26 
USC  703(b)(3):  26  USC  702(a)(b) 

CFR  Citation:  26  CFR  1 

Legal  Deadlina:  None 

Abstract:  The  regiUation  vnll  provide 
guidance  on  how  foreign  tax  credits 
must  be  allocated  to  partners  under 
section  704(b). 

Timetable: 


Action 


FR  CHe 


Small  EntMas  Affected:  No 
Government  Levels  Affeclad:  None 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  REG-l  39792-02 

Drafting  attorney:  Beverly  M.  Katz  (202) 
622-3050 

Reviewing  attorney:  Daniel  Carmody 
(202)  622-3050 

Treasury  attorney:  Deborah  Harrington 
(202)  622-1788 

CC:P&SI 

Agency  Contact  Beverly  Katz. 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-3050 

RIN:  1545-BBll 


2751.  •  DISTRIBUTIONS  OF 
PROPERTY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  1023:  26  USC 
1024:  26  USC  2032 

CFR  Citation:  26  CFR  301:  26  CFR  20 

Legal  Deadline:  None 

AlWlract:  This  regiUation  will  clarify 
the  language  in  section  301.9100-6T  to 
remove  confusion  as  to  whether  relief 
for  making  an  election  under  section 
2032  is  available  under  sections 
301.9100-1  and  301-9100-3. 


Action 


FR  CHe 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-139845-02 

Drafting  attorney:  Theresa  M. 
Melchiorre  (202)  622-7830 

Reviewing  attorney:  Katherine  A. 
Mellody  (202)  622-7830 

Treasury  attorney:  Catherine  Hughes 
(202)  622-9407 

CC:P&SI 

Agency  Contact:  Theresa  M. 
Melchiorre.  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington.  DC  20224 
Phone:  202  622-7830 

RIN:  1545-BB12 

2752.  •  PENALTIES  FOR 

UNAUTHORIZED  INSPECTION  OF 

RETURNS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  6l03(n) 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

AtMtract:  This  regulation  amends  26 
CFR  301.6103(n)-l  to  require  that 
contractors  notify  their  employees 
regarding  penalties  for  unauthorized 
inspection  of  returns  and/ or  retiun 
information  necessitated  by  amendment 
of  26  U.S.C.  7213A. 

Timetal)le: 


Action 


FR  CHe 


NPRM  12AXV02 

Regulatory  FlexMllty  Analysis' 
Requlrad:  No 


Small  Entitles  Affadsd:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-129271-02 

Drafting  attorney:  Carol  A.  Marchant 
(202)  622-4590 

Reviewing  attorney:  Michael  B.  Froseh 
(202)  622-4590 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:P&A:D&PL 

Agency  Contact:  Carol  A.  Marchant, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4590 

RIN:  1545-BB13 

2753.  •  STRUCTURED  SETTLEMENT 
FACTORING  TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  115 

CFR  Citation:  26  CFR  1;  26  CFR  602 

Legal  Deadline:  None 

Abstract  These  regulations  relate  to 
section  5891  of  the  Internal  Revenue 
Code.  Section  5891  imposes  240 
percent  excise  tax  upon  any  person 
who  acquires  certain  payment  rights  in 
a  structured  settlement  factoring 
transaction.  The  regulations  provide 
guidance  necessary  to  comply  with  the 
reporting  requirements  of  the  excise 
tax. 

Timetable: 


Action 


FR  one 


NPRM  12/00/02 

Regulatory  FlexMHty  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-139768-02 

Drafting  attorney:  Shareen  S.  Pflanz 
(202)  622-4920 

Reviewing  attorney:  Charles  Strickland 
(202)  622-4960 

CC:ITatA 

Agency  Contact:  Shareen  S.  Pflanz, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4920 

Related  RIN:  Related  To  1545-BB24 

RIN:  1545-BB14 


2754.  •  TESTIMONY 
AUTHORIZATIONS  AND  REQUESTS 
FOR  IRS  INFORMATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract  This  proposed  regulation  will 
amend  existing  regulations  on 
testimony  authorizations  and  requests 
for  IRS  information. 


Action 


FRCH* 


NPRM  02/00/03 

Regulatory  Flexibility  Analyeis 
Required:  No 

SmaN  Entitles  Affedsd:  No 

Government  Levels  Affaeled:  None 

Additional  Information:  REG-140930-02 

E>rafting  attorney:  James  A.  Clark  (202) 
622-4590 

Reviewing  attorney:  David  L.  Fish  (202) 
622-4590 

CC:PatA:DP&L 

Agency  Contact:  James  A.  Clark, 
Attorney-Advisor,  Department  of  the 
Treasiuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4590 

RIN:  1545-BB15 

2755.  •  INVESTIGATIVE 
DISCLOSURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6l03(k)(6) 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation  will 
amend  existing  regulations  on 
disclosure  of  return  information  by 
Internal  Revenue  Officers  and 
employees  for  investigative  purposes. 


Action 


FRCHs 


NPRM.  OSAXVOS 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  information:  REG-140808-02 

Drafting  attorney:  Helene  R.  Newsome 
(202)  622-4570 


Reviewing  attorney:  Donald  M.  Squires 
(202)  622-4570 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:P&A:DP&L 

Agency  Contact  Helene  R.  Newsome, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4570 

Related  RIN:  Related  To  1545-BB17 

RIN:  1545-BB16 


2756.  •  INVESTIGATIVE 
DISCLOSURES  (TEMPORARY) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6103(K)(6) 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation  will 
amend  existing  regulations  on 
disclosiue  of  return  information  by 
Internal  Revenue  Officers  and 
employees  for  investigative  purposes. 


FR  Gilt 


Temporary  Regulation  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

AdcWlonal  Information:  REG-140808-02 

Drafting  attorney:  Helene  R.  Newsome 
(202)  622-4570 

Reviewing  attorney:  Donald  M.  Squires 
(202)  622-4570 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:P&A:DP&L 

Agency  Contact  Helene  R.  Newsome, 
Attorney-Advisor,  Department  of  the 
Treasiuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4570 

Related  RIN:  Related  To  1545-BB16 

RIN:  1545-BB17 

2757.  •  TOLL  TELEPHONE  SERVICE- 
DERNTTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 
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CFR  Citation:  26  CFR  49 
K  None 


Abstract:  This  proposed  regulation 
provides  amendments  to  regulations 
relating  to  definition  of  toll  telephone 
service. 


Action 


FR  CM* 


NPRM  12/0(V02 

Regulatory  FlexMlity  Analysis 
Required:  No 

Small  EntMos  Aftadad:  No 

Govammant  (.avala  Affactad: 

Undetermined 

Additional  information:  REG-141097-02 

Drafting  attorney:  Bernard  H. 
Weberman  (202)  622-3130 

Reviewing  attorney:  Richard  Kocak 
(202)  622-3130 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:P*SI 

Agency  Contact:  Bernard  H. 
Weberman,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.  Washington,  EX:  20224 
Phone:  202  622-3130 

RM:  1545-BB18 

2758.  •  SUBSTANTIATION  OF 
INOOENTAL  EXPENSES 
(TEMPORARY) 

Priority:  Substantive.  Nonsignificant 

Ljagal  Authority:  26  USC  7805:  26 

274(d) 

CFR  Citation:  26  CFR  1 

Lags!  Daadfcis:  None 

Abstract  These  temporary  regulations 
amend  the  regiilations  under  section 
1.274-5  to  grant  the  Commissioner 
authority  to  establish  a  method  under 
which  a  taxpayer  may  elect  to  use  a 
specified  amount  or  amounts  for 
incidental  expenses  paid  or  incurred 
while  traveling  away  from  home  in  lieu 
of  substantiating  the  actual  incidental 
expenses. 


Govammant  Lavaia  Affactad:  None 

Fadaraiiam:  Undetermined 

Additional  information:  REG-141832-02 

Drafting  attorney:  John  Moriarty  (202) 
622-4930 

Reviewing  attorney:  Donna  Crissali 
(202)  622-4800 

CC:IT*A 

Agency  Contact:  John  P.  Moriarty. 
Attorney-Advisor.  Department  of  the 
Treasury.  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-4930 

Relstad  RIN:  Related  To  1545-BB20 

RIN:  1545-BB19 

2759.  •  SUBSTANTIATION  OF 
INOOENTAL  EXPENSES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 

274(d) 

CFR  Citation:  26  CFR  1 

l.egal  Deadline:  None 

AlMtract:  These  proposed  regulations 
amend  the  regulations  under  section 
1.274-5  to  grant  the  Commissioner 
authority  to  establish  a  method  under 
which  a  taxpayer  may  elect  to  use  a 
specified  amount  or  amounts  for 
incidental  expenses  paid  or  incurred 
while  traveling  away  from  home  in  lieu 
of  substantiating  the  actual  incidental 
expenses. 

Timalabla: 


FR  Cili 


NPRM 


12/0Q«2 


RaguMory  Flexibility  Analyala 
Undetermined 


Phone:  202  622-4930 

ReMad  RIN:  Related  To  1545-BB19 

RIN:  154&-BB20 

2760.  •  DUPLICATE  TAX  BENEFITS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Ljagal  Daadllna:  None 

Abatract:  This  regulation  prevents  a 
consolidated  group  from  deriving  more 
than  one  tax  benefit  from  a  single 
economic  loss.  A  loss  on  consolidated 
return,  with  respect  to  the  sale  of  a 
subsidiary's  stock,  will  be  suspended  to 
the  extent  of  duplication  (i.e.  the  group 
retains  the  loss  asset)  as  long  as  a  the 
subsidiary  remains  a  member  of  the 
group.  In  addition,  there  is  a  basis 
leveling  rule,  which  prevents  groups 
from  loading  onto  a  single  block  of 
subsidiary  stock  and  selling  only  that 
stock,  v/hUe  maintaining  that 
subsidiary  as  part  of  the  group. 


AcMoo 


Dale         FR  Gil* 


SmaN  EntMaa  Aftactad:  No 


NPRM  12AXV02 

Regulatory  FlaxIbiHIy  Analyala 
Required:  Undetermined 

Small  EntWas  Affactad:  No 

Government  l.evala  Affactad:  None 

l^ederaliam:  Undetermined 

Additional  Information:  REG-141832-02 

Drafting  attorney:  John  Moriarty  (202) 
622-4930 

Reviewing  attorney:  Donna  Crissali 
(202)  622-4800 

CC:ITftA 

Agency  Contact:  John  P.  Moriarty, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 


Action 


FR  CH* 


NPRM  12A)(V02 

Regulatory  FlaxMiilily  Analyala 
Raqulrad:  No 

Small  Entltlaa  Affected:  No 
Government  Lavala  Affactad:  None 
Additional  information:  REG-131478-02 

Drafting  attorney:  Aimee  K.  Meacham 
(202)  622-7530 

Reviewing  attorney:  Sean  Duffley  (202) 
622-7530 

CC-CORP 

Agency  Contact  Aimee  K.  Meacham, 
Attorney-Advisor,  Department  of  the 
Treastiry,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7530 

RIN:  1545-BB2S 

2761.  e  COST  SHARING 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrtty:  26  USC  7805;  26  USC 
482 

CFR  Citation:  26  CFR  1 

Legal  Daadllna:  None 

Abatract  These  proposed  regulations 
will  provide  additional  guidance  on 
cost  sharing  arrangements  under 
section  482. 
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Timalabla: 


Action 


FR  CHa 


NPRM  05/00/03 

Regulatory  FlexIMiity  Analyala 
Raqulrad:  No 

Small  EntMaa  Affactad:  No 

Govammant  Lavala  Affactad:  None 

Fadaraiiam:  Undetermined 

Additional  Information:  REG-144615-02 

Drafting  attorney:  Bradley  A.  Smith 
(202)  874-1490 

Reviewing  attorney:  Elizabeth  G.  Beck 
(202)  874-1490 

Treasury  attorney:  Rocco  Femia  (202) 
622-1755 

CC:INTL 

Agency  Contact:  Bradley  A.  Smith, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service,  950 
L'Enfant  Plaza  South  SW,  Washington, 
DC  20024 
Phone:  202  874-1490 

RIN:  1545-BB26 

2762.  •  APPLICATION  OF  SEPARATE 
UMITATIONS  TO  DIVIDENDS  FROM 
NONCONTROLLED  SECTION  902 
CORPORATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
904(d)(6) 

CFR  Citation:  26  CFR  1 

ljagal  Daadllna:  None 

Abatract  The  Taxpayer  Relief  Act  of 
1997  amended  the  foreign  tax  credit 
limitation  rules  imder  section  904(d) 
and  extended-lookthrough  treatment  to 
dividends  paid  by  a  10/50  lookthrough 
corporation,  effective  for  earnings  and 
profits  accumulated  in  tax  years 
beginning  after  12/31/02.  These 
relations  woiild  provide  guidance 
needed  to  comply  with  these  changes, 
including  transition  rules  for  dividends 
paid  by  a  10/50  lookthrough 
corporation. 


FR  Cite 


NPRM 


04AXV03 


RaguMory  Flexibility  Analysis 
If:  Undetermined 


Small  EntMaa  Affactad:  No 
Govammant  Lavala  Affadad:  None 

i:  REG-144784-02 


Drafting  attorney:  Ginny  Y.  Chimg  (202) 
622-3850 

Reviewing  attorney:  Bethany  Ingwalson 
(202)  622-3850 

CC:INTL 

Agency  Contact:  Ginny  Y.  Chung, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3850 

RIN:  1545-BB28 

2763.  e  EXTENSION  OF  TIME  FOR 
RUNG  RETURNS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6081 

CFR  Citation:  26  CFR  31 

l.agal  Deadline:  None 

Abstract  This  regulation  will  amend 
the  section  6081  regulations  to  remove 
the  signature  requirement  for  Form 
8809,  Request  for  Extension  of  Time  to 
File  Information  Returns.  This  will 
enable  filers  of  information  returns  to 
request  an  extension  of  time  to  file 
using  an  online  version  of  the  Form 
8809. 


PR  Cite 


NPRM  12AXV02 

Regulatory  FlexIMiity  Analyala 
Required:  Undetermined 

Small  EntMaa  Affactad:  No 

Govammant  Lavala  Affected:  None 

AddMonal  Information:  REG-107618-02 

Drafting  attorney:  Charles  A.  Hall  (202) 
622-4940 

Reviewing  attorney:  Judith  Wall  (202) 
622-4940 

CC:P&Aj\PJP 

Agency  Contact:  Charles  A.  Hall, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-BB29 

2764.  •  EXCLUSIONS  FROM  GROSS 
INCOME  OF  FOREIGN 
CORPORATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
883;  26  USC  872 


CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abatract:  This  regulation  will  provide 
rules  with  respect  to  whether  a  foreign 
country  will  be  considered  to  grant  a 
reciprocal  Aircraft/Shipping  exemption 
to  U.S.  corporations  for  purposes  of 
section  883  of  the  Code.  This 
regidations  will  also  provide  rules  with 
respect  to  whether  a  foreign  corporation 
satisfies  the  ownership  requirements  of 
section  883(c)  and  the  activity 
requirements  of  section  883(a).  The 
regulation  affects  a  large  segment  of  the 
shipping  and  aiir  transport  industries. 

Timatable: 


Action 


Date 


FR  Cite 


NPRM  08/02/02  67  FR  50510 

Hearing  11/12/02  67  FR  50510 

Final  Action  03/00/03 

Regulatory  FlaxMiity  Analyala 
Required:  No 

Small  Entltlaa  Affactad:  Businesses 

Govammant  Lavala  Affected:  None 

Additional  information:  REG-136311-Ol 

Drafting  attorneys:  Patricia  A.  Bray 
(202)  622-3880  and  David  L.  Lundy 
(202)  622-3880 

Reviewing  attorney:  Elizabeth  U. 
Karzon  (202)  622-3880 

Treasury  attorney:  Dirk  Suringa  (202) 
622-1779 

This  regulation  (formerly  1545-BA07)  is 
being  reprdposed  and 

Reg-208280  (1545-AJ57)  is  being 
withdrawn. 

CC:INTL 

Agency  Contact  Patricia  A.  Bray, 
Attorney-Advisor,  E>epartment  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3880 

David  L.  Lundy,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW,  Washington,  IX:  20224 
Phone:  202  622-3880 

ION:  1545-BB30 

2765.  •  TAX  SHELTER  DISCLOSURE 

STATEMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
6001;  26  USC  601(a) 

CFR  Citation:  26  CFR  l 
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Legal  Deadline:  None 

Abetract  These  regulations  modify  the 
rules  relating  to  the  disclosure  of 
reportable  transactions  by  certain 
taxpayers  under  section  6011(a). 


Action 


FR  CM* 

NPRM  01/00/03 

Regulatory  Flaxit)llity  Analyala 
Required:  No 

Smali  Entitiea  Affected:  No 

Government  Levela  Affected:  None 

Additional  Information:  REG-103735-00 

Drafting  attorney:  Tara  P.  Volungis 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3080 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:PftSI 

Ageftcy  Contact:  Tara  P.  Volungis, 
Attorney-Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-3080 

Related  RIN:  Related  To  1545-AX81, 
Related  To  154S-BA62 

RIN:  1545-BB32 

2766.  •  REQUIREMENT  TO  MAINTAIN 
LIST  OF  INVESTORS  IN  POTENTIALLY 
ABUSIVE  TAX  SHELTERS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rtty:  26  USG  7805;  26  USC 
6112  * 

CFR  Citation:  26  CFR  301 

(.egai  Deadline:  None 

Abetract:  These  regiilations  modify  the 
rules  relating  to  the  list  maintenance 
requirements  for  sellers  and  organizers 
of  potentially  abusive  tax  shelters 
under  section  6112. 

Timetable: 


Regulatory  FlexMllty  Analyala 
Required:  No 

Smali  Entitiea  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-103736-00 

Drafting  attorney:  Charlotte  Chyr  (202) 
622-3080 

Reviewing  attorney:  Mary  Beth  Collins 
(202)  622-3080 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P&SI 

Agency  Contact:  Charlotte  Chyr, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW , 
Washington,  DC  20224 
Phone:  202  622-3080 

Related  RIN:  Related  To  1545-AX79, 
Related  To  1545-BA62 

RIN:  1S4&-BB33 

2767.  •  OTHER  ASSESSABLE 
PENALTIES  WITH  RESPECT  TO  THE 
PREPARATION  OF  INCOME  TAX 
RETURNS  FOR  OTHER  PERSONS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfwrity:  26  USC  6107;  26  USC 
6061:  26  USC  6695;  26  USC  7805 

CFR  Citation:  26  CFR  1 

i:  None 


Abetract:  This  proposed  regulation 
relates  to  persons  who  prepare  income 
tax  returns  for  compensation  who  may 
satisfy  the  requirement  of  providing  a 
signed  copy  of  the  return  to  the 
taxpayer  by  copies  which  are  singed 
electronically  or  as  otherwise 
prescribed  by  the  Secretary. 


Action 


FR  CMt 


AcUon 


FR  CNe 


NPRM 


01AXV03 


NPRM  ^2J0Om 

Regulalory  FlexMilty  Analyala 
Required:  No 

Small  Entmea  Affected:  No 

Government  Levela  Affeded:  None 


Addltional  Information:  REG-141659-02 

Drafting  attorney:  Richard  C.  Grosenick 
(202)  622-7940 

Reviewing  attorney:  Stuart  Spielman 
(202)  622-7940 

CC:P&A:APJP 

Agency  Contact:  Richard  C.  Grosenick, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-7940 

RIN:  1545-BB34 


2768.  •  FRACTIONAL  PARTS  OF  A 
DOLLAR 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7504 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Alwtract:  These  proposed  regulations 
will  authorize  the  Internal  Revenue 
Service  to  roimd  figures  when 
transcribing  amounts  firom  forms  into 
the  Service's  databases. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM 


06/00/03 


Regulatory  Flexibility  Analyala 
Required:  No 

Government  Levela  Affected:  None 

Additional  Information:  REG-147965-02 

Drafting  attorney:  Marcy  W. 
Mendelsohn  (202)  622-4940 

Reviewing  attorney:  Charles  A.  Hall 
(20)  622-4940 

CC:P&A:APJP 

Agency  Contact:  Marcy  W. 
Mendelsohn.  Attorney- Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-BB35 
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2769.  GOLDEN  PARACHUTE 
PAYMENTS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandatea:  Undetermined 

Legal  Authority:  26  USC  7805;  26  USC 
280G 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abetract:  These  regulations  will 
provide  rules  relating  to  restrictions  on 
golden  parachute  pajmaents.  The 
regulations  will  provide  guidance  to 
taxpayers,  who  must  complywith 
section  280G,  by  delineathig  the 
circimistances  under  which  payments 
may  be  considered  excess  parachute 
payments. 

Timetable: 


Action 


Date         FR  Cite 


05/05/89  54  FR  19390 
07/05/89 

11/21/89  54FR39548 
02/20/02  67  FR  7630 
06/05/02 


NPRM 

NPRM  Comment 

Period  End 
Hearing 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Public  Hearing  06/26/02 

Final  Action  12/00/02 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entniaa  Affected:  No 

Government  Levela  Affected:  None 

Additional  Information:  REG-2091 14-90 
(EE-30-90) 

Drafting  attorney:  Erinn  Madden  (202) 
622-6060 

Reviewing  attorney:  Robert  Misner 
(202)  622-6060 

CC:TEGE 

Agency  Contact:  Erinn  M.  Madden, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6030 

RIN:  1545-AH49 

2770.  NONRECOGNinON  OF 
CORPORATE  DISTRIBUTIONS  AND 
REORGANIZATIONS  UNDER  THE 
FOREIGN  INVESTMENT  IN  REAL 
PROPERTY  TAX  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  26  USC  7805;  26  USC 
897 


CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abetract:  These  regulations  will 
provide  rules  concerning  the  effect  of 
certain  distributions  including 
dividends,  redemptions,  distributions 
pursuant  to  reorganizations,  and 
liquidations  on  corporations  and  their 
shareholders  under  the  Foreign 
Investment  in  Real  Property  Tax  Act. 
Regulations  will  also  provide  rules  for 
determining  the  extent  to  which 
nonrecognition  would  apply  to  certain 
transfers  of  real  property  interests  and 
the  extent  to  which  certain 
reorganizations  will  be  treated  as  sales 
of  property  at  fair  market  value. 

Timetable: 


Timetat)le: 


Action 


Dale 


FR  CMe 


Action 


Date 


FR  CMe 


NPRM 
Hearing 
Final  Action 


05/05/88  53  FR  16233 
03/01/89  54  FR  1189 
12/00/02 


ftoguiatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Levela  Affected:  None 

Addltional  Information:  REG-209039-87 
(INTL-491-87) 

Drafting  attorney:  Robert  W.  Lorence 
(202)  622-3860 

Reviewing  attorney:  Charles  P.  Besecky 
(202)  622-3860 

CC:INTL 

Agency  Contact:  Robert  W.  Lorence, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washin^on,  DC  20224 
Phone:  202  622-3860 
Fax:  202  622-4476 

RIN:  1545-AK79, 

2771.  COMPUTATION  OF  A  BRANCH'S 
TAXABLE  INCOME;  TAXATION  OF 
EXCHANGE  GAIN  OR  LOSS  ON 
BRANCH  REMITTANCES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abetract:  These  regulations  relate  to 
branch  rules  and  how  to  translate 
branch  income,  the  taxation  of 
exchange  gain  or  loss  on  branch 
remittances. 


NPRM  09/25/91   56  FR  48457 

Final  Action  06/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Levela  Affected:  None 

Addltional  information:  REG-2082  70-86 
(INTL-965-86) 

Drafting  attorney:  Kenneth  P.  Christman 
(202)  622-3870 

Reviewing  attorney:  Jef&ey  Dorfinan 
(202)  622-3870 

Treasury  attorney:  Patrick  Brown  (202) 
622-1754 

CC:INTL 

Agency  Contact:  Kenneth  P. 
Christman,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-3870 

RIN:  1545-AM12 

2772.  UMITATIONS  ON  PASSIVE 
ACTIVITY  LOSSES  AND  CREDITS— 
SELF-CHARGED  ITEMS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  26  USC  0469 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

AlMtract:  The  proposed  regulation 
addresses  the  treatment  of  self-charged 
items  of  income  and  expense  in 
connection  with  transactions  between 
passthrough  entities  and  owners  of 
interests  in  those  entities. 

Timetable: 


Action 


FR  CHe 


NPRM 
Hearing 
Final  Action 


04A)5/91   56  FR  14034 

09/06/91 

12AXV02 


Regulatory  Flexibility  Analyala 
Required:  No 

Small  EntMee  Affected:  No 
Government  l^vele  Affected:  None 
Additional  Information:  REG-209365-89 
(PS-39-89) 

Drafting  attorney:  Danielle  M.  Grimm 
(202)  622-3080 

Reviewing  attorney:  Jeaime  Sullivan 
(202)  622-3080 

Treasury  attorney:  John  Parcell  (202) 
622-2578 
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CC:P&SI 

Agency  Contact:  Danielle  M.  Grimm, 

Attorney-Advisor,  Department  of  the 

Treasury,  Internal  Revenue  Service. 

1111  Constitution  Avenue  NW, 

Washington.  DC  20224 

Phone:  202  622-3080 

RIN:  1545-AN64 

2773.  TAXATION  OF  GLOBAL 

TRADING 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  26  USC  7805:  26  USC 
864;  26  USC  482;  26  USC  863 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abalract  These  regulations  will 
improve  the  taxation  of  global  trading. 

Thnetable: 

FR  ca* 


amount  of  tax  imposed  imder  the  FICA, 
the  RRTA.  or  the  income  tax 
withholding  provisions  is  paid  with 
respect  to  any  payment  of  wages  or 
compensation,  proper  adjustments  with 
respect  to  both  the  tax  and  amount  to 
be  deducted  must  be  made  without 
interest  in  such  manner  and  in  such 
times  as  the  Secretary  may  by 
regulations  prescribe.  The  proposed 
amendments  would  add  language  to 
clarify  that  an  interest-free  adjustment 
can  be  made  in  certain  situations  in 
which  the  error  is  ascratained  before 
the  appropriate  return  is  filed.  The 
proposed  amendments  are  intended  to 
apply  only  to  situations  in  which  no 
return  was  filed  because  the  employer 
improperly  failed  to  treat  its  woricers 
as  employees. 


ANPRM  08/28/90  55  FR  35152 

NPRM  03A)6/9e  63FR11177 

NPRM  Comment  06/04/98 

Period  End 

Hearing  07/14/98 

Final  Action  03/00/03 

Regulatory  Hexit>lllty  Analysto 
Required:  No 

Small  Entitioa  Affected:  No 

Government  Levels  Affected:  None 

AddMonal  Information:  REG-208299-90 
(INTL- 70-90) 

Drafting  attorney:  Kenneth  P.  Christman 
(202)  622-3870 

Reviewing  attorney:  Paul  S.  Epstein 
(202)  622-3870 

Treasury  attorney:  Patricia  Brown  (202) 
622-1781 

CC:INTL 

Agency  Contact:  Kenneth  P. 
Christman,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.  Washington.  DC  20224 
Phone:  202  622-3870 

RIN:  154&-AP01 

2774.  INTEREST-FREE  ADJUSTMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMXlty:  26  USC  7805:  26  USC 
6205 

CFR  Citations  26  CFR  31 

None 

Under  section  6205(a)(1)  of 
the  Code,  if  less  than  the  correct 


FR  CM* 


NPRM 

NPRM  Comment 

Period  Erxi 
FiruJ  Action 


12/10/92  57  FR  58423 
02/08/93 


12AXV02 

Regulatory  FtexMNty  Analysie 
Required:  No 

Small  Entltiee  Affected:  No 

Govemntent  Levels  Affected:  None 

AddWonai  information:  REG-209538-92 
(EE-12-92) 

Drafting  attorney:  Karin  Loverud  (202) 
622-6060 

Reviewing  attorney:  Mary  Oppenheimer 
(202)  622-6010 

CC:TEGE 

Agency  Contact:  Karin  Loverud.  Tax 
Law  Specialist,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW. 
Washington.  DC  20224 
Phone:  202  622-6060 

RIN:  154S-AQ61 

2775.  DERNmON  OF  "HIGHLY 
COMPENSATED  EMPLOYEE" 

Priority:  Substantive.  Nonsignificant 

Authority:  26  USC  7805:  26  USC 


414 

CFR  Citation:  26  CFR  1 

:  None 

The  regulations  define  the 
term  "highly  compensated  employee" 
under  section  414(q)  of  the  Code. 
Temporary  and  proposed  regulations. 
under  sections  414(q)  and  414(s),  were 


published  February  19,  1988  (53  FR 
4965).  Final  regulations,  under  section 
414(s).  were  published  September  19, 
1991  (56  FR  47659)  xmder  project  EE- 
129-86.  The  regulations  under  414(q) 
were  split  off  from  project  EE-1 29-86. 
It  is  anticipated  that  proposed 
regulations  under  section  414(q)  will  be 
published  in  the  future  under  project 
REG-209558-92  (EE-32-92). 

Timetable: 


PR  cue 


02/19/88  53  FR  4999 
04/19/88 


NPRM 

NPRM  Comment 

PenodEnd 
Partially  Closed  by  TD  06/27/94  59FR32911 

8548 
Final  Action  12/00/02 

Regulatory  FlexMHty  Analyaia 
Raquliad:  No 

SmaN  Entttlas  Affedad:  No 

Qovammant  Lavate  Affected:  State. 
Local 

Federaliam:  Undetermined 

Additional  Information:  REG-209558-92 

Drafting  attorney:  R.  Lisa  Mojiri-Azad 
(202)  622-6080 

Reviewing  attorney:  Marjorie  Hoffinan 
(202)  622-6030 

Treasury  attorney:  W.  Thomas  Reeder 
(202)  622-1341 

CC:TEGE 

Agency  Contact:  R.  Lisa  Mojiri-Azad, 
Senior  Attorney,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6080 

RIN:  1545-AQ74 

2776.  ESCROW  FUNDS  AND  OTHER 
SIMILAR  FUNDS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  26  USC  7805:  26  USC 
0468B 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abatract:  This  regulation  provides 
further  guidance  relating  to  certain 
escrow  funds  and  other  similar  funds. 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/01/99  64  FR  4801 
05/03/99 

12/00/02 
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TREAS— IRS 


Rnal  Rule  Stage 


Regulatory  FlaxIblHty  Analyaia 
Required:  No 

Small  Entmaa  Affected:  No 

Government  Levala  Affected:  None 

Additional  Information:  REG-209619-93 
(L\-17-93) 

Drafting  attorney:  Richard  Shevak  (202) 
622-4930 

Reviewing  attorney:  Jeffery  G.  Mitchell 
(202)  622-4930 

CC:IT&A 

Agency  Contact:  Richard  Shevak, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-4930 

RIN:  1545-AR82 

2777.  MARK-TO-MARKET  UPON 
DISPOSITION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
475 

CFR  Citation:  26  CFR  l 

l.egal  Daadllne:  None 

Abatract:  The  regulations  address  the 
relationship  between  mark-to-market 
accounting  and  accrual  of  stated 
interest,  discount  and  premium,  and 
between  mark-to-market  accoiinting  and 
the  tax  treatment  of  bad  debts.  The 
regulations  also  provide  that  securities 
are  to  be  marked  to  market  upon 
disposition  by  a  dealer  and  the      ~~ 
exemption  from  marking  to  market  in 
certain  securitization  transactions. 

ThnataMa: 


TD  8700.  Sections  1.475(c)-2  finalized 
in  TD  8700. 

Agency  Contact:  Stephen  J.  Coleman, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224- 
Phone:  202  622-3060 

RIN:  1545-AS85 


2778.  STRADDLES — 
MISCELLANEOUS  ISSUES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  26  USC  7805;  26  USC 
1092 

CFR  Citation:  26  CFR  l 

Legal  Daadlina:  None 

Abatract:  This  regulation  holds  equity 
swaps  to  be  straddles. 

TlmetaMa: 


Action 


FR  Cite 


NPRM 
Final  Action 


01/04/95  60ER397 
12/00/02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  EntMaa  Affected:  No 

Government  l.evela  Affected:  None 

Additional  Information:  REG-209724-94 
(FI-42-94) 

Drafting  attorney:  Stephen  J.  Coleman 
(202)  622-3060 

Reviewing  attorney:  Al  Kraft  (202)  622- 
3920 

CC:FUcP 

Sections  1.475(a)-3  finalized  in  TD 
8700.  Sections  1.475(b)-4  finalized  in 


shall  provide  an  independent  review  of 
the  termination  of  an  installment 
agreement.  The  regulations  reflect  the 
amendment  to  section  6159.  which 
guarantees  the  availability  of 
installment  agreements  to  taxpayers. 

Timatable: 

Action  Dale         FR  OH* 


Action 


FR  Cite 


05/02/95  60  FR  21482 
12AXV02 


NPRM 
Final  Action 

Regulatory  Flaxibillty  Analyaia 
Required:  No 

Small  EntMea  Affected:  No 

Government  l.evelc  Affected:  None 

AddMonal  Information:  REG-209768-95 
(n-21-95) 

Drafting  attorney:  Mary  Truchly  (202) 
622-3960 

Reviewing  attorney:  Christina  Morrison 
(202)  622-3960 

CC:FI&P 

Agency  Contact  Mary  Truchly, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-3960 

RIN:  1545-AT46 

2779.  AGREEMENTS  FOR  PAYMENT 
OF  TAX  LIABILITIES  IN 
INSTALLMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  26  USC  7805 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abatract:  The  regidations  reflect  the 
amendment  of  IRC  section  6159. 
section  202  of  the  Taxpayer  Bill  of 
Rights  2.  which  provides  that  upon 
request  by  a  taxpayer  the  Secretary 


NPRM 
Final  Action 


12/31/97  62  FR  68241 
06/00A)3 


Regulatory  Flexibllity  Analyaia 
Required:  No 

Small  Entttiee  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-100841-97 

Drafting  attorney:  Frederick  W. 
Schindler  (202)  622-3620 

Reviewing  attorney:  Lawrence 
Schattner  (202)  622-3620 

CC:P8tA:CB&S 

Agency  Contact:  Frederick  W. 
Schindler,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington.  DC  20224 
Phone:  202  622-3620 

RIN:  1545-AU97 

2780.  DEnNinON  OF  "PRIVATE- 
ACTIVITY  BONDS"  ALLOCATK>N  AND 
ACCOUNTir^G  REGULATK>NS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
141;  26  USC  142;  26  USC  145;  26  USC 
148;  26  USC  150 

CFR  Citation:  26  CFR  l 

Legal  Deedline:  None 

Abatract:  These  regulations  will 
provide  general  allocation  and 
accoimting  rules  for  purposes  of 
applying  the  private  activity  bond  tests 
to  tax-exempt  bonds  issued  by  State 
and  local  governments. 


Action 


FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/30/94  59  FR  67658 
05/01/95 


06/00/03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  EntMaa  Affected:  No 

Government  Leveia  Affected:  None 

AddMonal  information:  REG-101563-97 
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TREAS— IRS 


Drafting  attorney:  Bruce  M.  Serchuk 
(202)  622-3980 

CC:TEGE 

Aganqf  Contact  Bruce  M.  Serchuk, 
Senior  Technician  Reviewer, 
Department  of  the  Treasury,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.  Washington,  DC  20224 
Phone:  202  622-3980 
Fax:  202  622-4437 

raN:  1545-AU98 


2781.  RETURN  OF  LEVIED  PROPERTY 
IN  CERTAIN  CASES 

Priority:  Substantive,  Nonsignificant 

l.agal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  301 

Legal  Daadlina:  None 

Abstract:  Section  501(b)  of  the 
Taxpayer  Bill  of  Rights  2  amended 
section  6343  of  the  Internal  Revenue 
Code  to  authorize  the  Secretary  to 
return  levied  property  in  four 
enumerated  circiunstances.  Section 
1102(d)(1)(B)  of  RRA  98  changed 
"Taxpayer  Advocate"  to  "National 
Taxpayer  Advocate"  as  a  person  who 
determines  what  is  in  the  best  interest 
of  the  taxpayer.  The  regulations  set 
forth  the  circumstances  in  which  the 
Secretary  may  return  property  and 
procedures  to  implement  these 
sections. 


FR  CMS 


NPnM  02/14/01   66  FR  10249 

Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affactad:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-101520-97 

Drafting  attorney:  Kevin  B.  Connelly 
(202)  622-3630 

Reviewing  attorney:  Robert  Miller  (202) 
622-3630 

Treasury  attorney:  Rita  Cavanagh  (202) 
622-1981 

CC:P«kA<34S 

Agency  Contact  Kevin  B.  Connelly, 
Attorney-Advisor.  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3630 

RIN:  1545-AVOl 


Hnal  Rule  Stage 


2782.  INTEREST  ON  EDUCATION 
LOANS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Auttrarlty:  26  USC  221;  26  USC 
7805 

CFR  Citation:  26  CFR  1 

l.egal  Deadline:  None 

Abstract:  This  regulation  provides 
guidance  on  the  deduction  of  interest 
on  education  loans  under  section  221. 

TimetaMa: 


Action 


FR  OH* 


01/21/99  64  FR  3257 
12/0Q«2 


NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Snuill  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-l  16826-97 

Drafting  attorney:  Kelly  M.  Davidson 
(202)  622-5020 

Drating  attorney:  Donna  Crisalli  (202) 
622-5020 

CC:IT&A 

Agency  Contact:  Kelly  M.  Davidson, 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service,  111 
Constitution  Avenue  NW,  Washington, 
DC  20224 
Phone:  202  622-5020 

RtN:  1545-AWOl 

2783.  MARK-TO-MARKET 
ACCOUNTING  FOR  DEALERS  IN 
COMMOOmES  AND  TRADERS  IN 
SECURITIES  AND  COMMOOfTIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  475;  26  USC 

7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract  This  regulation  provides 
guidance  concerning  mark-to-market 
accounting  for  securities  traders  and 
commodities  dealers  and  traders. 

Timetable: 


Action 


FR  ON* 


NPRM 
Final /Action 


01/28/99  64  FR  4374 
12/00A)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affactad:  None 

Additional  Information:  REG-104924-98 

Drafting  attorney:  Stephen  J.  Coleman 
(202)  622-3060 

Reviewing  attorney:  Alvin  Kraft  (202) 
622-3920 

CC:FlatP 

Agency  Contact:  Stephen  J.  Coleman, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3060 

RIN:  1545-AW06 

2784.  ELECTION  TO  TREAT  TRUST  AS 
ESTATE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  645;  26  USC 
7805 

CFR  Citation:  26  CFR  1 

l.egal  Deadline:  None 

Abstract  The  regulation  will  provide 
guidance  regarding  the  operation  of 
section  645  of  the  Internal  Revenue 
Code,  relating  to  certain  revocable 
trusts  treated  as  part  of  an  estate. 

Timetable: 


Action 


Date 


FR  CIta 


12/18/00  65  FR  79015 
12/00/02 


NPRM 
Final  Mmn 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-106542-98 

Drafting  attorney:  Faith  Colson  (202) 
622-3060 

Reviewing  attorney:  J.  Thomas  Hines 
(202)  622-3060 

CCJ>&SI 

Agency  Contact  Faith  Colson, 
Attorney-Advisor,  Department  of  the 
Treastuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW,  ■ 
Washington,  DC  20224 
Phone:  202  622-3060 

RIN:  1545-AW24 

2785.  CORPORATE  TAX  SHELTER 
REGISTRATKm 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  26  USC  7805;  26  USC 
6111 


CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  regidation  provides 
guidance  on  the  registration 
requirements  for  confidential  corporate 
tax  shelters  imder  section  6111(d)  of 
the  Internal  Revenue  Code. 

ThnataMe: 


Action 


Dais 


FR  one 


NPRM 

Public  Hearing 
Final  Action 


03/02/00  65FR 11272 

06/20/00 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-110311-98 

Drafting  attorneys:  Danielle  M.  Grimm 
(202)  622-3080  and  Tara  P.  Volimgis 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3070 

CC:P&SI 

AgaiKy  Contact:  Danielle  M.  Grimm, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3080 

Tara  P.  Volungis,  Attorney-Advisor, 
Department  of  the  Treasury.  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-3080 

Ralatod  RIN:  Related  To  1545-AX81, 
Related  To  1545-AX79.  Related  To 
1545-BA62 

RIN:  1545-AW26 

2786.  INTERCOMPANY  OBUGATIONS 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  26  USC  1502;  26  USC 

7805 

CFR  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abetract  The  regulation  provides 
clarification  of  the  tax  treatment  of 
certain  transfers  of  intercompany 
obligations  by  or  to  a  member  of  a 
consolidated  group. 

Timetable: 


Action 


Dale         FR  CIta 


NPRM  Comment  03/22/99 

PenodEnd 
FmalAction  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMee  Affected:  No 
Government  Levels  Affected:  None 
Additional  information:  REG-105964-98 

Drafting  attorney:  Theresa  Abell  (202) 
622-7700 

Reviewing  attorney:  Ken  Cohen  (202) 
622-7790 

CC:CORP 

Agency  Contact  Theresa  Abell, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7700 

RIN:  1545-AW30 

2787.  REPORTING  OF  PAYMENTS  TO 

ATTORNEY 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandataa:  Undetermined 

Legal  Auttmrity:  26  USC  6045 

tn\  Citation:  26  CFR  l 

Legal  Deadline:  None 

Abstract:  The  regulation  provides 
information  reporting  requirements  for 
payments  of  gross  proceeds  made  in  the 
course  of  a  trade  or  business  to 
attorneys  in  connection  with  legal 
services. 


Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4910 

RIN:  1545-AW72 


2788.  QUALIFIED  OFFERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  regulation  relates  to  the 
qualified  ofier  rule  allowing  the 
recovery  of  reasonable  administrative  or 
litigation  costs. 

Timetable: 


Action 


Date 


FR  Cite 


FR  Cite 


NPRIM 


12/18/98  63  FR  70354 


NPRM  05/21/99  64  FR  27730 

Second  NPRM  05/17/02  67  FR  35064 

FmalAction  12/00/02 

Regulatory  Flexibliity  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-126024-Ol 

Drafting  attorney:  Nancy  L.  Rose  (202) 

622-4910 

Reviewing  attorney:  James  C  Gibbons 

(202)  622-4910 

Treasury  attorney:  Michael  Novey  (202) 

622-1339 

CC:P&A:APJP 

Agency  Contact  Nancy  L.  Rose, 
Attorney- Advisor,  Department  of  the 


Action 


IMS 


FR  Cite 


NPRM 
Final  Action 


01/04/01   66FR749 
12/00/02 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-121928-98 

Drafting  attorney:  Melinda  G-  Williams 
(202)  622-7940 

Reviewing  attorneys:  Henry 
Schneiderman  (202)  622-7820  and 
Susan  T.  Mosley  (202)  622-7940 

Treasury  attorney:  Jtilian  Kim  (202) 
622-1981 

CC:PA:APJP 

Agency  Contact:  Melinda  G.  Williams, 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-7940 

RIN:  1545-AW99 

2789.  N0TK;E  of  CONTACT  OF  THIRD 

PARTIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  26  USC  7805 

CFR  Citation:  26  CFR  301 

Legal  Deedline:  None 

Abstract  This  regidation  implements 
and  interprets  section  7602(c)  of  the 
Internal  Revenue  Code,  concerning 
third-party  contacts.  The  Restructuring 
and  Reform  Act  of  1998,  section 
3417(a),  created  a  new  section  7602(c), 
which  provides  that  the  IRS  may  not 
contact  third  parties  with  respect  to  the 
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.determinatioa  or  collection  of  the  tax 
liability  of  a  taxpayer  without 
'  providing  reasonable  notice  to  the 
taxpaym  in  advance.  It  also  requires  the 
IRS  to  keep  a  list  of  contacts  and 
provide  it  periodically  to  the  taxpayer. 

TInwtabto: 


FR  CM* 


01/02/01   66FR77 
12AXV02 


NPRM 
Final  Action 

Regulatory  FtexibUlty  Analyala 
Raquired:  No 

Small  EntMM  Affectad:  No 

Govammant  Lavala  Affactad:  None 

Addttional  Information:  REG-104906-99 

Drafting  attorney:  Charles  B. 
Christopher  (202)  622-3630 

Reviewing  attorney:  Robert  A.  Miller 
(202)  622-3630 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P&A:CB&S 

Agancy  Contact:  Charles  B. 
Christopher.  Attorney-Advisor, 
Department  of  the  Treasiiry,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.  Washington.  DC  20224 
Phone:  202  622-3630 

RNH:  1545-AX04 

2790.  ALLOCATKMI  OF  RESEARCH 
CREDIT 

Priority:  Substantive,  Nonsignificant 

Lagal  Auttiorlty:  26  USC  7805;  26  USC 
41 

CFR  CHaOon:  26  CFR  1 

i:  None 


Abatract  This  regiilation  will  provide 
guidance  on  the  proper  method  of 
computing  the  research  credit  for  a 
controlled  group  and  the  allocation  of 
the  research  credit  among  members  of 
the  controlled  group. 


FR  CM* 


NPnM 

Public  HeannQ 
Rnal  Action 


01/04A)0  65FR2S8 

04/26/00 

12/CKy02 


RaouMory  RasMHIy  Analyaia 

No 


Small  EnHllaa  Aflaclad:  No 

None 
REG-105606-99 


Reviewing  attorney:  Joseph  H. 
Makurath  (202)  622-3120 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P&SI 

Agancy  Contact:  Jolene  J.  Shiraishi, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20044 
Phone:  202  622-3120 

Ralatad  RIN:  Related  To  1545-BA88 

RIN:  1545-AX05 

2791.  DELAY  RENTAL  PAYMENTS 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  26  USC  263 

CFR  Citation:  26  CFR  1 

Lagal  Daadllna:  None 

Abatract:  The  regulations  clarify  that 
section  1.612-3(c)  applies  to  delay 
rental  payments  to  the  extent  that 
section  263A  does  not  require  the 
payments  to  be  capitalized. 


Action 


FR  CM* 


NPRM 

PutAK  Hearing 
Final  Action 


02/08/00  65FR6090 

05/26/00 

12AXV02 


Drafting  attorney:  Jolene  J.  Shiraishi 
(202)  622-3120 


Regulatory  FlaxMllty  Analyala 
Required:  No 

Small  EntlUea  Affactad:  No 

Government  Levela  Affactad:  None 

Additional  Information:  REG-103882-99 

Drafting  attorney:  Brenda  M.  Stewart 
(202)  622-3120 

Reviewing  attorney:  J.H.  Makurath  (202) 
622-3120 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:P&SI 

Agancy  Contact:  Brenda  M.  Stewart. 
Attorney-Advisor.  Department  of  the 
Treasiuy.  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3120 

RIN:  1545-AX06 

2792.  HIGHWAY  VEHICLE— 
DEFiNmON 

Priority:  Substantive,  Nonsignificant 

Auttwrlty:  26  USC  7805 


CFR  Citation:  26  CFR  48 

Lagal  Deadline:  None 

Abatract  This  regulation  provides 
amendments  to  regulations  relating  to 
definition  of  a  highway  vehicle. 


Action 


FR  CIt* 


06/06/02  67  FR  38913 
06/00/03 


NPRM 
Final  Action 

Regulatory  Flexibility  Analyala 
Required:  No 

SmaU  Entitiaa  Affactad:  No 

Government  Levela  Affactad:  None 

Additional  Information:  REG-103829-99 

Drafting  attorney:  Bernard  H. 
Weberman  (202)  622-3130 

Reviewing  attorney:  Richard  Kocak 
(202)  622-3130 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:P&SI 

Agency  Contact:  Bernard  H. 
Weberman,  Attorney-Advisor, 
Department  of  the  Treasury,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW,  Washington,  IXl.  20224 
Phone:  202  622-3130 

RIN:  1545-AXlO 

2793.  GUIDANCE  ON  COST 
RECOVERY  IN  THE  ENTERTAINMEf«T 
INDUSTRY 

Priority:  Substantive,  Nonsignificant 

Lagal  AuttMrity:  26  USC  7805 

CFR  Citation:  26  CFR  1 


None 

Abatract:  This  regulation  relates  to  the 
application  of  the  income  forecast 
method  under  section  167(g)  of  the 
Internal  Revenue  Code. 


FR  CNa 


NPRM  0S/31A12  67  FR  38025 

FmalAdion  06/00/03 

ftogulalory  FlaxMllty  Analyals    • 

Required:  No 

Small  EntMea  Affactad:  No 

Govammant  Lavala  Affadad:  None 

Additional  Inlormation:  REG-103823-99 

Drafting  attorney:  Bernard  P.  Harvey,  m 
(202)  622-3110 

Reviewing  attorney:  Charles  B.  Ramsey 
(202)  622-3110 
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Treasury  attorney:  Christopher  Ohmes 
(202)  622-0865 

CC:P&SI 

Agency  Contact:  Bernard  P.  Harvey  m, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3110 

RIN:  1545-AX12 


2794.  ALLOCATING  BASIS 
ADJUSTMENTS 

Priority:  Substantive,  Nonsignificant 


Auttwrlty:  26  USC  7805;  26  USC 
755;  26  USC  1060 

CFR  CHaMon:  26  CFR  1 


None 

Abatract:  The  regulations  will  provide 
rules  for  determining  the  fair  market 
value  of  partnership  assets  for  the 
purpose  of  allocating  basis  adjustments 
under  sections  732(d),  734(b)  and 
743(b)  among  partnOTship  assets  under 
section  755,  using  the  residual  method 
of  section  1060  of  the  Internal  Revenue 
Code. 


Action 


FR  Cite 


NPRM 
Final  Action 


04/05/00  65FR 17829 
12/00/02 


Regulatory  FlexiMilty  Analyaia 
Raquirad:  No 

Small  Entitiaa  Affadad:  No 

Government  Lavala  Affactad:  None 

Additional  Information:  REG-107872-99 

Drafting  attorney:  Craig  A.  Gerson  (202) 
622-3050 

Reviewing  attorney:  David  Haglund 
(202)  622-3050 

Treasury  attorney:  Deborah  Harrington 
(202)  622-1788 

CCJ»&SI 

Agency  Contact  Craig  A.  Gerson, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3050 

RIN:  1545-AX18 


2795.  EXCLUSION  OF  GAIN  ON  THE 
SALE  OR  EXCHANGE  OF  PRINaPAL 
RESIDENCE 

Priority:  Substantive,  Nonsignificant 

Authority:  26  USC  7805;  26  USC 


Action 


FRCIIe 


121 

CFR  Citation:  26  CFR  l 

None 


Alwtract:  These  regulations  reflect 
changes  made  by  the  Taxpayer  Relief 
Act  of  1997  to  sections  121  and  1034 
of  the  Code,  relating  to  the  exclusion 
of  gain  from  the  sale  or  exchange  of 
a  taxpayer's  principal  residence. 


Action 


FR  CHb 


NPRM 

PiMicl-learing 

FmalAdion 


10/10/DO  65  FR  60136 

0,1/23/01 

12/00/02 


Regulatory  FtexibHIty  Analyala 
Required:  No 

SmaU  Entitiea  Affactad:  No 

Government  Levela  Affactad:  None 

Additional  Information:  REG-105235-99 

Drafting  attorney:  Sara  P.  Shepherd 
(202)  622-4960 

Reviewing  attorney:  George  Baker  (202) 
622-4960 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:IT4A 

Agancy  Contact:  Sara  P.  Shepherd, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-4960 

RIN:  1545-AX28 

2796.  SPECIAL  RULES  FOR 
RETROACTIVE  PAYKIENTS  UNDER 
SECTION  417(A)(7NA)  FOR  QUAURED 
RETIREMENT  PLANS 

Priority:  Substantive.  Nonsignificant 

Legal  Autfiority:  26  USC  417;  26  USC 
7805 

CFR  Citation:  26  CFR  1 

None 


:  The  regulation  provides 
guidance  regarding  the  special  rule  in 
IRC  section  417(a)(7)(A),  which  permits 
qualified  retirement  plans  to  provide 
written  explanation  of  QJSA  after  the 
annuity  starting  date. 


01/17/01  66  FR  3916 
12A)0/02 


NPRM 
Fmal  Action 

ReguMory  Flexiblilty  Analyaia 
Required:  No 

Small  EntMea  Affected:  No 

Government  Levela  Affected: 

Undetermined 

AddWonal  Information:  REG-109481-99 

Drafting  attorney:  Robert  M.  Walsh 
(202)  622-6090 

Reviewing  attorney:  Marjorie  Hoffinan 
(202)  622-6000 

CC:TEGE 

Agency  Contact:  Robert  M.  Walsh, 
Attorney- Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6090 

RIN:  1545-AX34 

2797.  COMPENSATION  DEFERRED 
UNDER  ELIGIBLE  SECTION  457(B) 
PLANS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  26  USC  457 

CFR  Citation:  26  CFR  1 

Ljagal  Deadline:  None 

AlMtract:  The  regulations  relate  to 
deferred  compensation  plans  of  State 
and  local  governments  and  tax-exempt 
entities  under  section  457  of  the 
Internal  Revenue  Code. 

Timetable: 


FR  Cite 


NPRM 

Public  Hearing 
Fmal  Action 


05/08/02  67FR30e26 
08/29/02  67FR43574 
04/00/03 


Regulatory  Flexibility  Analyala 
Required:  Undetermined 

Small  Entitiaa  Affected:  No 

Govammant  Levela  Affected:  State, 
Local 

Federaliam:  Undetermined 

Additional  Information:  REG-105885-99 

Drafting  attorney:  Cheryl  E.  Press  (202) 
622-6060 

Reviewing  attorney:  Robert  Patchell 
(202)  622-6060 

Treasury  attorney:  William  Bortz  (202) 
622-1352 
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CC:TEGE 

Agency  Contact  Cheryl  E.  Press. 
Attorney- Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-6060 
Fax:  202  622-4631 

RIN:  1545-AX52 

2798.  STOCK  TRANSFER  RULES:     . 
CARRYOVER  OF  EARMNGS  AND 
TAXES 

PriOflty:  Substantive,  Nonsignificant 
I  AuttMrily:  26  use  7805:  26  use 


367 

CFR  Citation:  26  CFR  1 

None 


t:  This  regulation  provides 
guidance  with  respect  to  how  earnings 
and  profits  and  foreign  income  tax 
accounts  carry  over  under  section  381 
and  are  allocated  under  section  312  in 
certain  transactions  described  in 
section  367(b)  of  the  Internal  Revenue 
Code. 


FR  OH* 


NPRM  11/15/00  65  FR  69138 

RnaiAction  06/00/03 

Ragulatory  FlaxIMity  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Govanwnant  Lavals  Affected:  None 

Additional  Information:  REG-i  16050-99 

Drafting  attorney:  Mark  R.  Pollard  (202) 
622-3850 

Reviewing  attorney:  Aime  Devereaux 
(202)  622-3850 

Treasury  attorney:  Michael  Caballero 
(202)  622-0851 

CC:INTL 

Agency  Contact:  Mark  R.  Pollard. 
Attorney-Advisor,  Depjutment  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3850 

RIN:  1545-AX65 

2799.  LOANS  TO  PARTiaPANTS  OR 
BENEFIOARCS  FROM  QUAURED 
EUPLOYEE  PLANS 

Priority:  Substantive,  Nonsignificant 

I  Authority:  26  USC  7805;  26  USC 


CFR  Citation:  26  CFR  1 

i:  None 


Abstract:  The  regulation  will  provide 
guidance  on  the  application  of  rules  for 
determining  the  income  tax  treatment 
to  be  accorded  loans  to  participants  or 
beneficiaries  from  qualified  employer 
plans.  The  loans  niles  are  provided  in 
section  72(p)  of  the  Internal  Revenue 
Code. 


FR  CM* 


NPRM  07/31/00  65  FR  46677 

Hearing  12/06/00 

Final /Kction  12/00/02 

Regulatory  Flexlt>illty  Analysis 
Required:  No 

Small  Entities  Affectad:  No 

Government  Lavala  Affectad:  None 

Additional  Information:  REG-l  16495-99 

Drafting  attorney:  Vernon  Carter  (202) 
622-6060 

Reviewing  attorney:  Catherine 
Fernandez  (202)  622-6030 

Treasury  attorney:  William  Bortz  (202) 
622-1352 

CC:TEGE 

Agency  Contact:  Vernon  Carter.  Tax 
Law  SpeciaUst,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-6060 


1545-AX68 


2800.  REQiNREyENT  TO  MAINTAIN 
LIST  OF  INVESTORS  IN  POTENTIALLY 
ABUSIVE  TAX  SHELTERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  26  USC  6112;  26  USC 
7805 

CFR  Citation:  26  CFR  301;  26  CFR  602 

Legal  Deadline:  None 

Abstract:  These  regulations  require  the 
maintenance  of  lists  of  investors  in 
potentially  abusive  tax  shelters 
described  in  section  6112  of  the 
Internal  Revenue  Code. 

TlmataMa: 


Action 


FR  CM* 


NPRM 

03/02^  65FR  11271 

Hearing 

06/20/00 

Final /Action 

12A)0i/O2 

Small  Entities  Affwrtad:  No 

Government  Levels  Affectsd:  None 

Addttional  Infonnation:  REG-103736-00 

Drafting  attorneys:  Danielle  M.  Grimm 
(202)  622-3080  and  Tara  P.  Volungis 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3080 

CC:P&SI 

Agency  Contact:  Danielle  M.  Grimm, 
Attorney-Advisor,  Department  of  the 
Treasiuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3080 

Tara  P.  Volimgis,  Attorney-Advisor, 
Department  of  the  Treasiiry,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-3080 

Ralatad  RIN:  Related  To  1545-AW26, 
Related  To  1545-AX81,  Related  To 
1545-BA62 

RIN:  1545-AX79 


2801.  TAX  SHELTER  DISCLOSURE 
STATEMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6011;  26  USC 
7805 

CFR  Citation:  26  CFR  1;  26  CFR  602 

Legal  Deadline:  None 

Abstract:  The  regulations  require 
certain  taxpayers  to  file  a  statement 
under  section  6011  and  maintain 
certain  dociunents  under  section  6001 
of  the  Internal  Revenue  Code. 

Timatabia: 


Action 


FR  cm 


72 


RaguMory  FlexibUlty  Analysis 

Requirad:No 


NPRM  03/02/00  65FR  11269 

Public  Hearing  06/20/00  65  FR  11270 

RnaiAction  12/00/02 

Regulatory  Flexiblllty  Analysis 
Required:  No 

Small  Entmas  Affected:  No 

Govammant  Lavals  Affectsd:  None 

Additional  Information:  REG-103735-00 

Drafting  attorneys:  Danielle  M.  Grimm 
(202)  622-3080  and  Tara  P.  Volungis 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3080 

CC:P&SI 

Agency  Contact:  Danielle  M.  Grimm, 
Attorney-Advisor,  Department  of  the 


TREAS-IRS 


Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washii^on,  DC  20224 
Phone:  202  622-3080 

Tara  P.  Volimgis,  Attorney-Advisor, 
Department  of  the  Treasiiry,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-3080 

RelatSd  RIN:  Related  To  1545-AX79, 
Related  To  1545-AW26,  Related  To 
1545-BA62 

RIN:  1545-AX81 

2802.  DISCLOSURE  OF  RETURN  AND 
RETURN  INFORMATION  TO 
DESIGNEE  OF  TAXPAYER 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  6103 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  regulation  finalizes 
regulations  implementing  the 
amendment  contained  in  the  Taxpayer 
Bill  of  Rights  n  (TBOR  11)  to  Internal 
Revenue  Code  section  6103(c).  TBOR  n 
eliminated  the  requirement  for  a 
request  or  consent  for  disclosure  to  be 
in  writing.  The  proposed  regulations 
which  will  be  identical  to  temporary 
regulations  already  in  effect  will  permit 
the  Internal  Revenue  Service  to  disclose 
returns  and  return  information  to  a 
taxpayer's  designee,  pursuant  to  a  non- 
written  request  for  or  consent  to 
disclosure.  The  regulations  will  also 
provide  rules  and  guidance  for  consent 
in  an  electronic  environment. 
Additionally,  the  regulations  will 
provide  guidance  to  Internal  Revenue 
Service  personnel  to  clarify  a  number 
of  issues  that  have  arisen  since  the 
regulation  was  initially  promulgated  in 
the  late  1970s. 

Timetable: 


Action 


FR  CM* 


NPRM  01/11/01   66  FR  2373 

RnaiAction  12/00^ 

Regulatory  Flextt>illty  Analysis 
Required:  No 

Small  Entitias  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-103320-00 

Drafting  attorney:  Joseph  E.  Conley 
(202)  622-4580 

Reviewing  attorney:  David  Fish  (202) 
622-4570 


Rnal  Rule  Stage 


Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:P8tA:D&PL 

Agency  Contact:  Joseph  E.  Conley, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4580 

RIN:  1545-AX85 


2803.  STATUTE  OF  LIMITAtlONS  ON 
COLLECTION  INSTALLMENT 
AGREEMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  26  USC  6331 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Atwtract:  This  regulation  provides  for 
the  prohibition  of  levy  while  an 
installment  agreement  is  pending  with 
the  Secretary,  while  an  installment 
agreement  is  in  effect,  and  following 
the  rejection  or  termination  of  an 
installment  agreement.  This  levy 
prohibition  is  established  in  section 
6331(k)  of  tiUe  26,  as  added  by  the  IRS 
Restructuring  and  Reform  Act  of  1998. 
The  regulation  clarifies  when  levy  is 
prohibited  and  the  effect  of  the 
prohibition  on  the  statute  of  limitations 
for  collection. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
RnaiAction 


04/17/02  67  FR  18839 
12/00/02 


Regulatory  FlexHslllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-104762-00 

Drafting  attorney:  Frederick  W. 
Schindler  (202)  622-3620 

Reviewing  attorney:  Lawrence 
Schattner  (202)  622-3620 

CC:P&A:CB&S 

Agency  Contact:  Frederick  W. 
Schindler,  Attorney-Advisor, 
Department  of  the  Treasiuy,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington.  DC  20224 
Phone:  202  622-3620 

RIN:  1545-AX89 


2804.  DEnNmON  OF  INCOME 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  643;  26  USC 
7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

AI>Stract:  The  regulations  provide 
guidance  vmder  section  643  of  the 
Internal  Revenue  Code,  on  whether 
State  law  definition  of  trust  income  is 
trust  income  for  Federal  tax  purposes. 


Action 


FR  cue 


NPRM 
Final  Action 


02/15/01   66  FR  1039 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  REG-106513-00 

Drafting  attorney:  Bradford  R.  Poston 
(202)  622-3060 

Reviewing  attorney:  J.  Thomas  Hines 
(202)  622-3060 

CC:P&SI 

Agency  Contact:  Bradford  R.  Poston, 
Attorney- Advisor.  Department  of  the 
Treasiuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3060 

RIN:  1545-AX96 

2805.  CONSTRUCTIVE  TRANSFERS 
AND  TRANSFERS  OF  PROPERTY  TO 
THIRD  PARTIES  ON  BEHALF  OF  A 
SPOUSE 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  26  USC  7805 
CFR  Citation:  26  CFR  1 
Legal  Deacflina:  None 

Abstract:  The  regulation  will  provide 
rules  for  determining  when  a 
redemption  by  a  corporation  of  the 
stock  of  one  spouse  or  former  spouse 
results  in  a  constructive  transfer  to  the 
other  spouse  or  former  spouse  of  the 
proceeds  of  the  redemption. 

Timetat>le: 


FR  CMe 


NPRM 
Rn^  Action 


08/03/01   66FR40659 
12/00/02 
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Final  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Addttional  Information:  REG-107151-00 

Drafting  attorney:  Edward  C.  Schwartz 
(202)  622-4960 

Reviewing  attorney:  William  A.  Jackson 
(202)  622-4960 

cx::rr4A 

Agency  Contact  Edward  C.  Schwartz. 
Attorney- Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4960 

FIIN:  1545-AX99 

2806.  DAMAGES  FOR  INTENTIONAL 
OR  RECKLESS  DISREGARD  OF  THE 
INTERNAL  REVENUE  CODE 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMity:  26  USC  7805 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  regulation  will 
implement  a  number  of  new  provisions 
of  section  7433,  including  raising  the 
cap  on  damages  for  the  intentional  or 
reckless  disregard  of  the  Internal 
Revenue  Code,  or  regulations  in 
connection  with  a  collection  action, 
authorizing  actions  for  the  negligent 
disregard  of  the  Code  or  regulations.  It 
will  provide  rules  with  respect  to 
administrative  claims  for  damages 
caused  by  violations  of  the  automatic 
stay  and  discharge  provisions  of  the 
Bankruptcy  Code. 

Timetabia: 


Action 


Dels         FR  Cite 


03/OS/02  67FR9929 
12AXV02 


NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  REG-107366-00 

Drafting  attorney:  Robert  A.  Miller  (202) 
622-3640 

Reviewing  attorney:  Kevin  B.  Connelly 
(202)  622-3630 

Treasury  attorney:  Rita  Cavanagh  (202) 
622-1981 

CC:P&A:CBftS 


Agency  Contact:  Robert  A  Miller, 
Technical  Assistant,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW. 
Washington.  DC  20224 
Phone:  202  622-3640 

RIN:  1545-AY08 


2807.  INVESTMENT  TYPE  PROPERTY 
(PREPAYMENT) 

Priority:  Substantive.  Nonsignificant 

Ijagal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

« 

Legal  Deadline:  None 

Abstract  This  regulation  defines 
investment  type  property  for  purposes 
of  determining  whether  bonds  are 
arbitrage  bonds  imder  section  148  of 
the  Internal  Revenue  Code. 

TlmataMa: 


FR  CN* 


NPRM 

Second  NPRM 
Public  Hearing 
Final  Action 


08/25/99  64  FR  46320 
04/17/02  67  FR  18835 
06/28/02  67  FR  43574 
06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  State. 
Local 

Additional  Information:  REG-105369-00 

Drafting  attorney:  Johanna  L.  Som  de 
Cerff  (202)  622-3980 

Reviewing  attorney:  Rebecca  L.  Harrigal 
(202)  622-3980 

Treasury  attorney:  Stephen  Watson 
(202)  622-1322 

CC:TEGE 

The  previous  notice  of  proposed 
rulemaking  (REG- 11 3526-98;  64  FR 
46320).  published  on  August  25.  1999. 
relating  to  arbitrage  and  related 
restrictions  applicable  to  tax-exempt 
bonds  issued  by  State  and  Local 
governments,  is  withdrawn  (67  FR 
18835). 

Agency  Contact:  Johanna  L.  Som  de 
Cerff.  Attorney-Advisor,  Department  of 
the  Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3980 
Fax:  202  622-4437 

Related  RIN:  Related  To  1545-AW44 

RIN:  1545-AY12 


2808.  AUTHORIZED  PLACEMENT 
AGENCY 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiorlty:  26  USC  152 

CFR  Citation:  26  CFR  1 

l.egal  Deadline:  None 

Abstract.  The  regulations  amend  the 
definition  of  "authorized  placement 
agency"  (for  purposes  of  determining 
whether  a  child  placed  for  legal 
adoption  in  a  taxpayer's  home  is  a 
dependent  of  the  taxpayer)  to  include 
biological  parents  and  other  persons 
authorized  by  State  law  to  place 
children  for  legal  adoption. 

Timetabia: 


Action 


CMe  FR  Cite 


11/30/00  65  FR  71277 
12AXV02 


NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-107279-00 

Drafting  attorney:  Elizabeth  K.  Kaye 
(202)  622-4910 

Reviewing  attorney:  Pamela  W.  Fuller 
(202)  622-4910 

CC:P&A:APJP 

Agency  Contact:  Elizabeth  K.  Kaye. 
Attorney- Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-4910 
Fax:  202  622-6232 

RIN:  1545-AY18 

2809.  HIPAA  GENERAL 
NONDISCRIMINATION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
9833 

CFR  Citation:  26  CFR  54 

Legal  Deadline:  None 

Abstract:  These  regulations  provide 
guidance  regarding  the  requirements 
imposed  on  group  health  plans  not  to 
discriminate  in  rules  for  eligibility 
under  the  plan  on  the  basis  of  any 
health  foctor,  and  not  to  require  any 
individual  to  pay  a  higher  premium  or 
contribution  for  coverage  under  the 
plan  than  any  similarly  situated 
individual  based  on  any  health  foctor. 
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Hnal  Rule  Stage 


Timetabia: 


Action 


FR  Cite 


NPRM  01/08/01   66  FR  1435 

FinalAction  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affeclad:  No 

Government  Levels  Affected:  None 

Addttional  Information:  REG-i  14082-00 

Drafting  attorney:  Russell  Weinheimer 
(202)  622-6080 

Reviewing  attorney:  Alan  Tawshunsky 
(202)  622-6000 

Treasury  attorney:  Kevin  Knopf  (202) 

622-2329 

CC:TEGE 

Agartcy  Contact:  Russell  Weinheimer, 
Attorney-Advisor.  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6080 

RIN:  1545-AY32 

2810.  HIPAA 

NONDISCRIMINATION/EXCEPTION 
FOR  CHURCH  PLANS 

Priority:  Substantive,  Nonsignificant 

I  Authority:  26  USC  7805;  26  USC 


7853 

CFR  Cttation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  These  regulations  provide 
guidance  on  the  exception  for  certain 
grandfothered  church  plans  from  the 
general  rule  requiring  group  health 
plans  not  to  discriminate  in  rules  for 
eligibility  on  the  basis  of  any  health 
foctor. 


Action 


FR  Cits 


CC.TEGE 

Agency  Contact:  Russell  Weinheimer, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  EX:  20224 
Phone:  202  622-6080 

RIN:  1545-AY33 

2811.  HIPAA 

NONDISCRIMINATION/BONA  FIDE 
WELLNESS  PROGRAMS 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 

9833 

CFR  Cttation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  These  regulations  provide 
guidance  regarding  the  exception  for 
certain  wellness  programs  to  the 
general  rule  imposed  on  group  health 
plans  not  to  require  a  higher  premiiun 
or  contribution  from  an  individual  than 
firom  a  similarly  situated  individual 
based  on  any  health  factor. 


NPRM  01/10/01   66  FR  1437 

FinalAction  06/00/03 

Regulatory  Flexibiitty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Addttional  Infonmatlon:  REG-l  14083-00 

Drafting  attorney:  Riissell  Weinheimer 

(202)  622-6080 

Reviewing  attorney:  Alan  Tawnshunsky 

(202)  622-6000 

Treasury  attorney:  Kevin  Knopf  (202) 

622-2329 


CFR  Cttation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  regulation  provides  that 
a  distributing  corporation  will 
recognize  gain  on  the  distribution  of 
stock  of  a  controlled  corporation  if  50 
percent  of  the  stock  of  the  distributing 
corporation  or  cbntrolled  corporation  is 
acquired  pursuant  to  a  plan  that  ■■ 
includes  the  distribution. 

Tbnetabla: 


Action 


FR  ate 


NPRM  o^/oa/o^  66FR1421 

FinalAction  06/00/03 

Regulatory  Flexibiitty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Addttional  information:  REG-i  14084-00 

Drafting  attorney:  Russell  Weinheimer 
(202)  622-6080 

Reviewing  attorney:  Alan  Tawnshimsky 

(202)  622-6080 

Treasury  attorney:  Kevin  Knopf  (202) 

622-2329 

CC:TEGE 

Agency  Contact:  R^  ^sell  Weinheimer, 
Attorney- Advisor,  u  apartment  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6080 

RIN:  1545-AY34 

2812.  RECOGNITION  OF  GAIN  ON 
CERTAIN  DISTRIBUTIONS  OR  STOCK 
OF  SECURITIES  IN  CONNECTION 
WITH  AN  ACQUISmON 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
355(e)(5) 


Action 


FR  CMt 


NPRM 
FinalAction 


04/26/02  67  FR  20711 
12/00/02 


Regulatory  Flexibiitty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Addttional  information:  REG-163892-Ol 

Drafting  attorney:  Amber  R.  Cook  (202) 
622-7530 

Reviewing  attorney:  Stephen  P.  Fattman 
(202)  622-7700 

Treasury  attorney:  Audrey  Nacamuli 
(202)622-5721 

CC:CORP 

On  January  2,  2001.  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (REG-107566-00; 
66  FR  66)  imder  section  355(e)  of  the 
Internal  Revenue  Code  of  1986.  A 
public  hearing  regarding  those 
proposed  regulations  was  held  on  May 
15,  2001.  On  August  3.  2001,  those 
proposed  regulations  were  published  as 
temporary  regulations  in  the  Federal 
Register  (REG-107566-00;  66  FR  40590). 
The  notice  of  proposed  rulemaking 
withdraws  the  notice  of  proposed 
rulemaking  that  was  published  on 
January  2.  2001  and  provides  new  rules 
.  imder  section  355(e)  of  the  Internal 
Revenue  Code  of  1986  by  cross- 
reference  to  temporary  regulations 
published  in  the  same  issue  of  the 
Federal  Register. 

Agency  Contact:  Amber  R.  Cook. 
Attorney-Advisor.  Department  of  the 
Treasury.  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7530 

RIN:  1545-AY42 
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2813.  MOOiREO  GUARANTEED 
CONTRACTS 

Priority:  Substantive.  Nonsignificant 

Lagal  Autfwrity:  26  USC  7805;  26  USC 
81 7A 

CFR  Citation:  26  CFR  1 

Lagal  Daadlina:  None 

Abstract:  The  regulations  will  provide 
guidance  to  issuers  of  modified 
guaranteed  contracts. 

TlmataMa: 


Action 


FR  CM* 


NPfiM 
Final  Action 


06/03A)2  67  FR  38214 
12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

GoverTHnent  Levels  Affected:  None 

Additional  infornurtion:  REG-2481 10-96 

Drafting  attorney:  Ann  H.  Logan  (202) 
622-3970 

Reviewing  attorney:  Donald  J.  Drees 
(202)  622-3970 

CC:n&P 

Agency  Contact  Ann  H.  Logan, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3970 

RIN:  1545-AY48 

2814.  ELECTRONIC  FURNISHING  OF 
PAYEE  STATEMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  6050;  26  USC 
6051;  26  USC  6041;  26  USC  6724 

CFR  Citation:  26  CFR  1;  26  CFR  31 

Legal  Daadllne:  None 

Abstract:  This  regulation  amends  the 
regulations  to  allow  for  the  electronic 
furnishing  of  Forms  W-2,  1098-E  and 
1098-T. 

Timetabia: 


FR  cn* 


NPRM 

NPRM  Comment 

PahodEnd 
Public  Hearing 
Fmai  Action 


02/14/01   66  FR  10247 
07/06/01  66  FR  32279 

07/25/01   66  FR  32279 
12AXV02 


Ragutatory  Flexibility  Analysis 

No 


Small  Entities  Affedsd:  No 


Government  Levels  Affected:  State 

Additional  Information:  REG-107186-00 

Drafting  attorney:  Michael  E.  Hara  (202) 
622-4910 

Reviewing  attorney:  John  McGreevy 
(202)  622-4910 

Treasury  attorney:  John  Parcell  (202) 
622-2578 

CC:PA:APJP 

Agency  Contact:  Michael  E.  Hara. 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  Washington. 
DC  20224 
Phone:  202  622-4910 

RIN:  1545-AY50 

2815.  DISCLOSURE  OF  RETURN 
INFORMATION  TO  OFFICERS  AND 
EMPLOYEES  OF  THE  DEPARTMENT 
OF  COMMERCE  FOR  CERTAIN 
STATISTICAL  PURPOSES  AND 
RELATED  ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  26  USC  6103 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

AtMtract:  The  regiilations  relate  to 
additions  to  the  list  of  items  of 
information  disclosed  to  the  Bureau  of 
the  Census  for  use  in  the  Longitudinal 
Employer-Household  Dynamics  (LEHD) 
project  and  the  Survey  of  Income  and 
Program  Participation  (SIPP)  project. 

Timetable: 


Action 


FR  OH* 


NPRM 
Final  Action 


02/13/01   66  FR  9991 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.avels  Affsclsd:  Federal 

Additional  Information:  REG-121109-00 

Drafting  attorney:  Christine  Irwin  (202) 
622-4570 

Reviewing  attorney:  Donald  Squires 
(202)  622-4570 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:PAJ)PL 

Agency  Contact:  Christine  Irwin, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 


Phone:  202  622-4570 
RIN:  1545-AY52 


2816.  TAX  TREATMENT  OF 
CAFETERIA  PLANS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  125 

CFR  Citation:  26  CFR  1 

None 


AlMtract:  This  regulation  provides 
information  about  the  tax  treatment  of 
cafeteria  plans. 


Action 


FR  Cite 


01/10/01  66  FR  1923 
12/00/02 


NPRM 
Final  Action 

Regulatory  Flexit>illty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

AddWonal  infdrmation:  REG-209461-79 

Drafting  attorney:  Shoshanna  Chaiton 
(202)  622-6080 

Reviewing  attorney:  Janet  A.  Laufm 
(202)  622-6090 

CC:TEGE 

Agency  Contact:  Shoshaima  Chaiton, 
Attorney- Advisor,  Department  of  the 
Treasiuy,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6080 

RIN:  1545-AY67 

2817.  OBLIGATION  OF  STATES  AND 
POLITICAL  SUBDIVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Lagal  Deadline:  None 

AlMtract  This  regidation  provides 
guidance  to  State  and  local 
governments  that  issue  bonds  for 
output  focilities.  This  document  also 
withdraws  the  NPRM  REG- 110965-97, 
1545-AV47,  published  on  January  22, 
1998  (63  FR  3296). 


FR  CM* 


NPRM 
Final  Action 


01/18/01   66  FR  4754 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Small  Efltitlas  Affected:  No 

Government  Levels  Affsclsd:  State, 

Local 

Additional  Information:  REG-114998-99 

and  REG-145082-02 

Drafting  attorney:  Rose  M.  Weber  (202) 
622-3980 

Reviewing  attorney:  Bruce  M.  Serchuk 
(202)  622-3980 

Treasury  attorney:  Stephen  ).  Watson 
(202)  622-1322 

The  Notice  of  Proposed  Rulemaking 
partially  withdraws  the  NPRM  REG- 
110965-97,  1545-AV47  published  on 
Jan.  22,  1998  (63  FR  3296) 

REG-114998-99.  RIN  1545-AY71  was 
published  on  Jan.  18.  2001  at  66  FR 
4754.  REG-145082-02  (final  regulation), 
will  finalize  those  r^ulations. 

CC:TEGE 

Agsncy  Contact:  Rose  M.  Weber. 
Attorney-Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3980 
Fax:  202  622-4437 

RIN:  1545-AY71 

2818.  QUALIFIED  S  ELECTION  FOR 
TESTAMENTARY  TRUSTS 

Priority:  Substantive,  Nonsignificant 

Ls{^  Authority:  26  USC  7805;  26  USC 

1361 

CFR  Citation:  26  CFR  1 

Legal  Daadlina:  None 

Abstract:  These  final  regulations  relate 
to  the  qualified  subchapter  S  election 
fat  testamentary  trusts.  A  testamentary 
trust  may  qualify  as  a  permitted 
shareholder  of  an  S  corporation  for  a 
two-year  period  beginning  on  the  day 
the  stock  is  transferred  to  the  trust. 
These  regulations  would  provide  that 
the  beneficiary  of  a  qualifying 
testamentary  trust  that  also  qualifies  as 
a  qualified  subchapters  S  trust  (QSST) 
may  make  a  QSST  election  at  any  time 
up  to  the  end  of  the  16-day-and-2- 
month  period  beginning  aAet  the  two- 
year  qualifying  period. 


Action 


FR  on* 


Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-106431-ol 

Drafting  attorney:  Deane  M.  Burke  (202) 
622-3070 

Reviewing  attorney:  Mary  Beth  Collins 
(202)  622-3070 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CCJ»&SI 

Agency  Contact:  Deane  M.  Burke, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3070 

RIN:  1545-AY76 

2819.  DISCLOSURE  OF  RETURNS 
AND  RETURN  INFORMATION  BY 
OTHER  AGENaES 

Priority:  Substantive,  Nonsignificant 

Lagal  Auttiortty:  26  USC  7805 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  regulation  permits  the 
Commissioner  to  authorize  agencies 
with  access  to  returns  and  return 
information  under  section  6103  of  the 
Code  to  redisclose  such  returns  and 
return  information,  with  the 
Commissioner's  approval,  to  the 
Congressional  Budget  Office  and  other 
agencies  authorized  to  receive  such 
information  in  accordance  with  IRC 
section  6103. 


06/24/01  66  FR  44565 
OIAXVOS 


NPRM 
Fmal/Vclion 

ReguMoiy  FlexMHty  Analysis 

No 


Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-4570 

1545-AY77 


Action 


FR  Cite 


NPRM 
Final /Action 


12/17/01  66  FR  64386 
12/00/02 


Regulatory  FlexKiHIty  Analysis 
Required:  No 

Small  Entitles  Affsclsd:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  REG-105344-Ol 

Drafting  attorney:  Julie  C.  Schwartz 
(202)  622-4570 

Reviewing  attorney:  Philip  Lendenmuth 
(202)  622-4560 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:PftA:D&PL 

Agency  Contact:  Julie  C.  Sdiwartz. 
Senior  Counsel,  Department  of  the 


2820.  RESEARCH  CREDIT  IN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  41 

CFR  Citation:  26  CFR  1 

l.egal  Deadline:  None 

Abstract:  This  regulation  relates  to  the 
computation  of  the  research  credit 
under  section  41  (c)  and  the  definition 
of  the  qualified  research  under  section 
41(d)  of  the  Internal  Revenue  Code. 


FR  Cite 


NPRM  12/26/01  66  FR  66362 

Hearing  03/27/02 

Final /Action  12/00/02 

Regulatory  Flexibillty  Analysis 
Required:  No 

Small  EntWas  Affsclwl:  No 

Government  Levels  Affsclsd: 

Undetermined 

Additional  Information:  REG-112991-ol 

Drafting  attorney:  Nicole  R.  Cimino 
(202)  622-3120 

Reviewing  attorneys:  Leslie  Finlow 
(202)  622-3120  and  Brenda  Stewart 
(202)  622-3120 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:PacSI 

Agency  Contact:  Nicole  R.  Cimino. 
Attorney- Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3120 

RIN:  1545-AY82 

2821.  LOW-INCOME  TAXPAYER 

CUMCS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805 

CFR  Citation:  26  CFR  1 

l.agal  Deadline:  None 

Abstract:  This  regulation  will  amend 
the  regulations  pertaining  to  the 
definition  of  income  tax  return  prej>arw 
to  exclude  low-income  taxpayer  clinics 
and  their  volunteers  when  operating  as 
authorized  by  26  U.S.C.  7526. 
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Timetable: 


Rnal  Rule  Stag* 


Action 


FR  CN* 


NPRM 

Rnal  Action 


06/11/02  67  FR  3991 5 
12AXV02 


Ragulatory  Ftexiblltty  Analyste 

No 


Small  EntMas  Affactad:  No 

Oowammant  Lavela  Affactad:  None 

Addttional  Information:  R£G-ii5285-oi 

Drafting  attorney:  Brinton  T.  Warren 
(202)  622-4940 

Revie%ving  attorney:  Judith  M.  Wall 
(202)  622-4940 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CX::P«tA:APJP 

Agency  Contact:  Brinton  T.  Warren, 
Attramey-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-AY84 

2822.  NEW  MARKET  TAX  CREDIT 
Priority:  Substantive,  Nonsignificant 
Authority:  26  USC  45D;  26  USC 


7805 

CFR  Citation:  26  CFR  l 

None 


Abalract:  These  regulations  relate  to 
the  new  markets  tax  credit  under 
section  45D,  which  was  enacted  by 
section  121(a)  of  the  Community 
Renewal  Tax  Relief  Act  of  2000  (Pub. 
L.  106-554). 

Timetable: 


Action 


FR  CMi 


ANPRM 
NPRM 

Public  Hearing 
Final  Action 


05/01/01  66  FR  21844 
12/26/01  66  FR  66376 
03/14/02 

oemona 


Regulatory  Flexibility  Analyele 
Required:  No 

Small  EntMee  Affected:  No 

Qovemment  Levele  Affected: 

Undetermined 

AddMonal  hiformadon:  REG-l  19436-01 

Drafting  attorney:  Paul  F.  Handleman 
(202)  622-3040 

Reviewing  attorney:  Susan  Reaman 
(202)  622-3040 

Treasury  attorney:  Steve  Watson  (202) 
622-1322 


CC:P&SI 

Agency  Contact:  Paul  F.  Handleman, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3040 
Fax:  202  622-4753 

RIN:  1545-AY87 


2823.  NET  GIFT  TREATMENT 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandatee:  Undetermined 

Legal  Auttwrity:  26  USC  7805 

CFR  Citation:  26  CFR  25 

Legel  Deedlkw:  None 

Abetrecfc  This  regulation  is  intended  to 
cover  the  effect  of  gift  tax  entitled  to 
be  recovered  by  the  donor,  pursuant  to 
the  right  of  recovery  under  section 
2207A,  on  the  amount  of  the  gift  under 
section  2519  (i.e.,  whether  the  transfer 
is  a  "net  gift").  The  section  was 
reserved  when  the  regulations  under 
section  2519  were  finalized,  because  of 
uncertainty  regarding  whether  section 
2207A  shifts  the  liability  for  the  gift 
tax  to  the  beneficiaries  of  the  transfer. 
After  considering  the  issue  in 
conjunction  with  several  TAMS  and 
PLRS,  we  have  adopted  a  position  that 
section  2  207 A  does  not  shift  the 
liability  for  the  gift  tax  imposed  on  a 
section  2519  transfer. 

Timetable: 


Action 


FR  Cite 


NPRIM 
Final  Action 


07/22/02  67  FR  47755 
12AXV02 


Regulatory  Flexiblllty  Analyele 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levele  Affected:  None 

Additional  Information:  REG-123345-Ol 

Drafting  attorney:  DeAnn  K.  Malone 
(202)  622-7830 

Reviewing  attorney:  Melissa  Liquerman 
(202)  622-7076 

CC:P&SI 

Agency  Contact:  DeAnn  K.  Malone, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7830 

1545-AY91 


2824.  EXCISE  TAX  IMPOSED  ON 
FOftEKSN  INSURERS  OR 
RBNSURERS 

Priorfty:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  26  USC  7805;  26  USC 
4374 

CFR  Citation:  26  CFR  1 

Legal  Deedllne:  None 

Abetract  This  regulation  is  intended  to 
amend  Treasury  Regulation  section 
46.4374-l(a),  which  deals  with  an 
excise  tax  imposed  on  foreign  insurers 
or  reinsurers.  The  existing  regulation 
was  published  in  1970  and  provides 
that  the  "tax  shall  be  remitted  by  the 
person  who  makes  the  payment  of  the 
premium  to  a  foreign  insurer  or 
reinsurer  or  to  any  nonresident  agent, 
solicitor,  or  broker.  For  purposes  of  this 
paragraph,  the  person  who  makes 
payment  means  that  resident  person 
who  actually  transfers  the  money, 
check,  or  its  equivalent  to  the  foreign 
insurer  or  reinsurer  (including  transfers 
to  any  bank,  trust  fund,  or  similar 
recipient,  designated  by  the  foreign 
insurer  or  reinsurer),  or  to  any 
nonresident  agent,  solicitor.  Or  broker." 
hi  1976, 1.R.C.  section  4374  was 
amended  to  impose  liability  on  "any 
person  who  makes,  signs,  issues,  or 
sells  any  of  the  dociunents  and 
instnunents  subject  to  the  tax,  or  for 
whose  use  or  benefit  the  same  are 
made,  signed,  issued  or  sold."  For    ■ 
example,  there  have  been  cases  recently 
where  a  foreign  parent  corporation  has 
purchased  bom.  a  foreign  insurer 
policies  covering  risks  and  policies  for 
the  benefit  of  a  U.S.  subsidiary.  The 
IRS  often  has  no  ability  to  collect  the 
excise  tax  on  such  a  policy  fiom  the 
foreign  parent,  and  the  U.S.  subsidiary 
has  relied  on  the  existing  regulation  to 
argue  that  the  IRS  may  not  collect  the 
tax  firom  the  subsidiary,  because  it  did 
not  actually  pay  the  premium  to  the 
foreign  insiirer. 


Action 


FR  OH* 


01/07/02  67FR70e 
02/26/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/0002 

Regulatory  Flexibility  Analyele 
Required:  No 

Small  Entitiea  Affected:  No 

Government  Lavela  Affeclad: 

Undetermined 

AddMonal  information;  REG-12545(H)1 
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Drafting  attorney:  Amanda  A.  Ehrlich 
(202)  622-3880 

Reviewing  attorney:  W.  Edward 
Williams  (202)  622-3880 

Treasury  attorney:  Michael  Caballero 
(202)  622-0851 

CC:INTL 

Agency  Contact:  Amanda  A.  Ehrlich, 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3880 

RIN:  1545-AY93 

2825.  DERMtlON  OF  AGENT  AND 
SAFEGUARD  CERTIFICATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  6103 

CFR  Citation:  26  CFR  301 

Legal  Deadllne:  None 

Abetracfc  This  regulation  relates  to  the 

definition  of  agent  for  purposes  of 

I.R.C.  sections  6103(1)  and  (m). 


CFR  Citation:  26  CFR  446 

Legal  Deadline:  None 

Abetract:  The  regulation  is  related  to 
the  treatment  of  the  consolidated  return 
intercompany  transaction  nUes  as  a 
method  of  accounting. 


Action 


FR  OH* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/01/02  67  FR  4938 
05/02/02 

1 


12/00/02 

Regulatory  Flexibility  Analyele 

Required:  No 

Smell  EntMee  Aftaded:  No 

Government  Ijevela  Affected:  State, 

Federal.  Local 

Additional  information:  REG-1201 35-01 

Drafting  attorney:  Helene  R.  Newsome 
(202)  622-4570 

Reviewing  attorney:  Donald  M.  Squires 
(202)  622-4570 

CC:P&A:D&PL 

Agency  Contact:  Helene  R.  Newsome, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washii^on,  DC  20224 
Phone:  202  622-4570 

RIN:  1545-AY94 

2826.  CONSOLIDATED  RETURN 

INTERCOMPANY  TIUNSACTION 

RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  446;  26  USC 

1502 


Action 


FR  CMi 


11/07/01  66  FR  56262 
12/CXV02 


NPRM 
Final /Vction 

Regulatory  Flexibility  Anaiyaie 
Required:  No 

SmaH  Entitiee  Affected:  No 

Government  Levele  Affeclad:  None 

Additional  Information:  REG-i25i6i-oi 

Drafting  attorney:  Marie  C.  Milnes- 
Vasquez  (202)  622-7770 

Reviewing  attorney:  Edward  Cohen 
(202)  622-7770 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CC:CORP 

Agency  Contact:  Marie  Milnes- 
Vasquez,  Attorney-Advisor,  Department 
of  the  Treasury,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-7770 

RIN:  1545-BA05 

2827.  MERGERS  INVOLVING 
DISREGARDED  ENTITIES 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  26  USC  7805 
CFR  Citation:  26  CFR  368 
i.egal  Deadllne:  None 
Abetract:  The  regulation  will  provide 
guidance  concerning  the  requirements 
to  be  met  in  order  for  a  merger  or 
consolidation  to  qualify  as  a 
reorganization  undm  section 
368(a)(1)(A).  They  will  also  address 
whether  certain  mergers  involving 
disregarded  entities  can  qualify  as 
reorganizations  imder  section 
368(a)(1)(A). 


FR  Git* 


NPRM 
Final /U:tion 


11/15/01  66  FR  57400 
12/00/02 


Regulatory  FlexMHty  Analyala 
Required:  No 

Small  Entitiee  Affected:  No 

Government  Levele  Affeclad:  None 


Additional  Information:  REG-l  26485-01 

Drafting  attorneys:  Richard  Heinecke 
(202)  622-7930 

Reviewing  attorney:  Reginald 
Mombrum  (202)  622-7930 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CCrCORP 

Agency  Contact:  Richard  M.  Heinecke, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7930 

RIN:  1545-BA06 

2828.  NOTICE  OF  SIGNIFICANT 
REDUCTION  IN  THE  RATE  OF 
FUTURE  BENEFIT  ACCRUAL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
4980 

CFR  CItallon:  26  CFR  l;  26  CFR  54; 

26  CFR  602 

Legal  Deedline:  None 

Abetract:  The  final  regulations  will 
update  the  regulations  currently  in 
section  1.411(d)  for  changes  made  as 
a  result  of  the  Economic  Growth  and 
Tax  Relief  Reconciliation  Act  of  2001 
(EGTRRA).  EGTRAA  amends  ERISA 
section  204(h)  and  adds  section  4980F 
to  the  Code.  Section  4980F  imposes  an 
excise  tax  for  failure  to  satisfy  notice 
requirements. 


Action 


FR  CM* 


NPRM  04/23/02  67  FR  19713 

Final  Action  03/00/03 

Regulatory  FlexMllty  Analyele 
Required:  No 

Small  Entitiea  Affected:  No 
Government  Levele  Affected:  None 
Additional  information:  REG-136193-oi 

Drafting  attorney:  Pamela  R.  Kinard 
(202)  622-6060 

Reviewing  attorney:  Janet  A.  Laufer 
(202)622-6090 

Treasiuy  attorney:  William  Bortz  (202) 
622-6090 

CCrTBGE 

Agency  Contact  Pamela  R.  Kinard, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
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TREAS— IRS 


Phone:  202  622-6060 
RIN:  1545-BA08 


2829.  CONSOLIDATED  RETURNS; 

NON-APPUCABNJTY  OF  SECTION 

357(C) 

Priority:  Substantive,  Nonsignificant 

Lagal  Auttiority:  26  USC  7805:  26  USC 
1502 

CFR  Citation:  26  CFR  l 

Lagal  Deadiina:  None 

Abatract  The  regulations  make 
amendments  to  section  1.1502-80(d)  of 
the  consolidated  return  regulations 
dealing  with  the  scope  of  the  non- 
applicability  of  section  357(c)  in  a 
consolidated  group. 


FR  Cto 


NPRM 

PuMc  Hearing 
Final  Action 


11/14/01   66  FR  57021 

03/21/02 

12AXV02 


Regulatory  Flexibility  Analyala 
Raquirad:  No 

Small  Entmea  Affected:  No 

Qovammant  Lavaia  Affactad:  None 

Additional  Information:  REG-137519-Oi 

Drafting  attorney:  Thomas  I.  Russell 
(202)  622-7930 

Reviewing  attorney:  Al  Bishop  (202) 
622-7930 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CCKXJRP 

Agency  Contact  Thomas  I.  Russell. 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-7930 

RIN:  1545-BA09 

2830.  COUNTING  2100  NOTICES 

Priority:  Substantive,  Nonsignificant 

l.agal  Auttwrity:  26  USC  3406 

CFR  Citation:  26  CFR  31 

c  None 

The  regulations  will  amend 
the  rule  for  determining  the  number  of 
notices  a  p>ayer  received  from  the 
Internal  Riavenue  Service  for  purposes 
of  determining  whether  a  payer  must 
impose  backup  withholding  pursuant  to 
section  31.3405(d). 


Action 


FR  Cite 


07/03/02  67  FR  44579 
12/0(V02 


NPRM 

Fmal  Action 

Regulatory  FlaxMlity  Analyala 
Raquirad:  No 

Small  Entltiaa  Affactad:  No 

Govammant  Lavala  Affadad:  None 

Additional  Information:  REG-i  16644-01 

Drafting  attorney:  Nancy  L  Rose  (202) 
622-4910 

Reviewing  attorney:  Pamela  W.  Fuller 
(202)  622-4910 

Treasury  attorney:  Jodi  Cohen  (202) 
622-0160 

CCJ»&A:APJP 

Agency  Contact:  Nancy  L.  Rose, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-4910 

RIN:  1545-BA18 

2831.  CATCH-UP  COI«TRIBUTK)NS 
FOR  INDIVIDUALS  AGE  50  OR  OVER 

Priority:  Substantive,  Nonsignificant 

Lagal  Auttiority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

i:  None 


Abatract:  The  regulations  would 
provide  guidance  for  plans  that  permit 
individuals  aged  50  or  over  to  make 
catch-up  contributions  under  the  plan. 


Action 


FRCile 


NPRM  10/2a01   66  FR  53555 

PublicHeanng  04/30^  67FR7656 

Final  Action  12/0(y02 

Regulatory  Flexibility  Analyala 
Raquirad:  No 

SmaH  Entltiaa  Affadad:  No 

Govammant  Lavala  Affected:  None 

Additional  Information:  REG-142499-Ol 

Drafting  attorney:  John  T.  Ricotta  (202) 
622-6060 

Reviewing  attorney:  Maijorie  Hoffinan 
(202)  622-6060 

Treasury  attorney:  Elizabeth  Drigotas 
(202)  622-1332 

CC:TEGE 


Final  Rule  Stags 


Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6060 


RIN:  1545-BA24 


2832.  UNTT  LIVESTOCK  PRICING 
METHOD 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandate!:  Undetermined 

Lagal  Auttwrity:  26  USC  471;  26  USC 

7805 

CFR  Citation:  26  CFR  1 

Legal  Daadllna:  None 

Abatract:  The  final  action  contains 
requirements  to  annually  reevaluate 
and  upwardly  or  downwardly  adjust 
unit  livestock  prices. 

TimataMa: 


Action 


FR  Clle 


02/04/02  67  FR  5074 
12/00/02 


NPRM 
Final  Action 

Regulatory  FtexMHty  Analyala 
Raquirad:  No 

Small  Entitiaa  Affected:  Businesses 

Govammant  l.avala  Affactad:  None 

Additional  Information:  REG-125626-Ol 

Drafting  attorney:  A.  Katharine  Kiss 
(202)622-4930 

Reviewing  attorney:  Gerald*M.  Horan 
(202)  622-4970 

CC:rr&A 

Agency  Contact  A.  Katharine  Kiss, 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-4930 

RIN:  1545-BA25 

2833.  GUIDANCE  REGARDING 
FOREIGN  PERSONAL  HOLDING 
COMPANY  INCOME 

Priority:  Substantive.  Nonsignificant 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mendater  Undetwmined 


I  Auttwrity:  26  USC  7805;  26  USC 
954(hK8) 

CFR  Citation:  26  CFR  1.954-2(f);  26 
CFR  1.954-2(g) 

None 


Contact  John  T.  Ricotta. 
Attorney- Advisor,  Department  of  the 


These  proposed  regulations 
relate  to  the  definition  of  foreign 


TREAS-IRS 


Rnal  Ruia  Staga 


personal  holding  company  income  in 
the  case  of  gain  or  loss  arising  &om 
certain  commodities  hedging 
transactions  and  in  the  case  of  currency 
gain  or  loss  arising  from  certain 
interest-bearing  liabilities. 


Action 


FR  on* 


05/13/02  67  FR  31995 
12/0Q/D2 


NPRM 
Final /Kciion 

Regulatory  Flexibility  Analyala 

Raquirad:  Undetermined 

Small  Entltiaa  Affactad:  No 

Govammant  Lavala  Affactad: 

Undetermined 

Additional  Information:  REG-154920-oi 

Drafting  attorneys:  Theodore  Setzer 

(202)  622-3870,  Kenneth  P.  Christman 

(202)  622-3870 

Reviewing  attorney:  Jeffrey  Dorfrnan 

(202)  622-3870 

Treasury  attorney:  Patrick  Brown:  (202) 

622-1754 

CC:INTL 

Agency  Contact  Kenneth  P. 
Christman,  Attorney-Advisor. 
Department  of  the  Treasury.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW,  Washington,  DC  20224 
Phone:  202  622-3870 

RIN:  1545-BA33 

2834.  WITHHOLDING  AT  TREATY 
RATE  EXCEPTION  FOR  TAXPAYER 
IDENTIFYItlG  NUMBER 

Priority:  Substantive,  Nonsignificant 
Lagal  Authority:  26  USC  7805;  26  USC 
1441 

CFR  Citation:  26  CFR  l 
K  None 


Reviewing  attorney:  Phyllis  E.  Marcus 
(202)  622-3840 

Treasury  attorney:  Patrick  Brown  (202) 
622-1754 

CQINTL 

Agaiwy  Contact  Jonathan  A.  Sambur, 

Attorney-Advisor,  Department  of  the 

Treasury,  Internal  Revenue  Service, 

1111  Constitution  Avraiue  NW. 

Washington 

Phone:  202  622-3840 

1545-BA38 


Alwtract  This  regulation  will  address 
the  taxpayer  identifying  numbw  rule 
when  taxpayer  claims  treaty  rate  and 
is  entitled  to  an  immediate  payment. 


FRCile 


NPRM  01/17/02  67  FR  2387 

Final  Action  07AXy03 

RaguMory  FlaxMllty  Analyala 
Raquirad:  No 

Small  Entltiaa  Affected:  No 
Govammant  Lavato  Affactad:  None 
Additional  Information:  REG-159079-oi 

Drafting  attorney:  Jonathan  A.  Sambur 
(202)  622-3840 


Legal  Deadline:  None 
Abatract:  This  regulation  would  amend 
the  definition  of  a  refunding  issue 
applicable  to  tax-exempt  bonds  issued 
by  States  and  local  governments. 

Tknatabte: 


2835.  SPLIT-DOLLAR  LIFE 
INSURANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805;  26  USC 

7872 

CFR  Citation:  26  CFR  l 

Legal  Daadllna;  None 

Abatract  This  regulation  provides 
guidance  imder  sections  7872,  61,  and 
83  on  the  taxation  of  split-dollar  life 
insurance  arrangements  pursuant  to 
Notice  2001-10  and  Notice  2002-8. 

TimataMa: 


Action 


FR  CIta 


NPRM  .  07/09AJ2  67  FR  95414 

Fmal  Action  12AXV02 

Regulatory  FtexIMIIty  Analyala 
Raquirad:  No 

Small  Entltiaa  Affactad:  No 

Govammant  Lavala  Affactad:  None 

AddWonal  Information:  REG-164754-Oi 

Drafting  attorney:  Rebecca  E.  Asta  (202) 

622-3940 

Reviewing  attorney:  David  Silbw  (202) 

622-3524 

Treasury  attorney:  Mike  Novey  (202) 
622-1339 

CC:FI&P 

Agency  Contact  Rebecca  E.  Asta, 

Attorney- Advisor,  Department  of  the 

Treasury,  Internal  Revenue  Service. 

1111  Constitution  Avenue  NW. 

Washington,  DC  20224 

Phone:  202  622-3940 


RIN:  1545-BA44 


Action 


2836.  AMENDMENT  TO  THE 
DEFmmON  OF  REFUNDING 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  Not  Yet  Determined 

CFR  Citation:  26  CFR  l 


FR  CMe 


NPrayi  04/ia^oe  67  fr  17310 

FmalAction  06AXV03 

Regulatory  FlaxMllty  Analyala 

Raquirad:  No 

Small  Entitiaa  Affactad:  No 

Govammant  Ljavaia  Affactad:  State. 

Local 

Additional  information:  REG-165706-Oi 

Drafting  attorney:  Michael  P.  Brewer 
(202)  622-3980 

Reviewing  attorney:  Bruce  Serchuk 
(202)  622-3980 

CC:TEGE 

Agency  Contact  Michael  P.  Brewer. 

Attorney-Advisor,  Department  of  the 

Treasury,  Internal  Revenue  Service, 

1111  Constitution  Avenue  NW, 

Washington,  DC  20224 

Phone:  202  622-3980 

RIN:  1545-BA46 

2837.  TREATMENT  OF  FUNDED 
WELFARE  BENEFIT  PLANS 
Priority:  Substantive,  Nonsignificant 
Lagal  Authority:  26  USC  7805 
CFR  Citation:  26  CFR  l 


»:  None 

Abatract  This  regiilation  provides 
special  rules  concerning  employer 
deductions  for  contributions  to  a 
wel&re  benefit  fund  that  is  part  of  a 
10  or  more  employer  plan. 


Action 


FRCile 


NPRM  07/11/02  67  FR  45933 

Final  Action  12AXy02 

Regulatory  Flaxibillty  Analyala 
naqukad:  No 

SmaN  Entltiaa  Afiacted:  No 
Govammant  Lavate  Affected:  None 
AddMonal  Information:  REG-165868-oi 

Drafting  attorney:  Betty  J.  Clary  (202) 

622-6080 

Reviewing  attorney:  Mark  Schwimmer 

(202)  622-6080 

Treasury  attorney:  Harlan  Weller  (202) 

622-1001 
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CC:TEGE 

Agency  Contact:  Betty  J.  Clary, 

Attorney- Advisor,  Department  of  the 

Treasury.  Internal  Revenue  Service, 

1111  Constitution  Avenue  NW, 

Washington,  DC  20224 

Phone:  202  622-6080 

RIN:  1545-BA47 

2838.  LOSS  UMITATION  RULES 
Priority:  Substantive,  Nonsignificant 

Lagal  Auttwrity:  26  USC  7805;  26  USC 

337(d) 

CFR  Citation:  26  CFR  1;  26  CFR  602 


None 

Abstract:  The  regulations  provide 
guidance  on  the  treatment  of  certain 
losses  recognized  on  sales  of  subsidiary 
stock  by  members  of  a  consolidated 
group  under  section  337(d)  and  section 
1502  of  the  Internal  Revenue  Code.  For 
related  matters  see  the  proposed 
regulations  published  on  March  12, 
2002  at  67  FR  11070  regarding  REG- 
102740-02. 


Action 


FR  Cite 


NPRM  05^1/02  67  FR  38040 

Final  Action  06/00A)3 

Regulatory  Flexibility  Analysis 
Raquirad:  No 

Small  Entities  Affoctad:  No 
Govsmment  Levels  Affoctad:  None 
Additional  Infonnatton:  REG-l  23305-02 

Drafting  attorney:  Lola  L.  Johnson  (202) 
622-7550 

Reviewing  attorney:  Sean  P.  Duffley 
(202)  622-7530 

CC:CORP 

Agency  Contact:  Lola  L.  lohnson, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-7550 

RaMad  RIN:  Related  To  1545-BA51, 
Related  To  1545-BA74 

RIN:  1545-BA52 

2839.  •  CARRYBACK  OF 
CONSOUDATEO  NET  OPERATING 
LOSSES  TO  SEPARATE  RETURN 
YEARS 

Priority:  Substantive,  Nonsignificant 

Authority:  26  USC  7805;  26  USC 


CFR  Citation:  26  CFR  1 

t:  None 


Abstract:  The  regulation  will 
harmonize  the  waiver  election  in 
section  1.1502-21(b)(3)  with  the 
Amendments  to  IRC  172(b)  with  the  Job 
Creation  and  Worker  Assistance  Act  of 
2002. 

Timetat)la: 


Action 


FR  CH* 


NPRM 
Final  Action 


05/31/02  67  FR  38039 
05/00/03 


Regulatory  Flaxll)illty  Analysis 
Required:  No 

Small  Entttias  Affactad:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-i 22564-02 

Drafting  and  reviewing  attorney:  Marie 
C.  Milnes-Vasquez  (202)  622-7770 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CC:CORP 

Agency  Contact:  Marie  Milnes- 
Vasquez,  Attorney-Advisor,  Department 
of  the  Treasury,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7770 

Ralatad  RIN:  Related  To  1545-BA76 

RIN:  1545-BA73 

2840.  •  STATUTORY  OPTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  421 

CFR  Citation:  26  CFR  1 

Lagal  Deadline:  None 

Abstract:  This  regulation  provides 
rules  for  the  creation,  and  or 
maintenance,  of  a  statutory  stock  option 
plan.  It  includes  rules  on  adopting  a 
plan,  plan  requirements,  permissible 
provisions  of  a  plan,  and 
disqualification  of  a  statutory  option. 


FR  CN* 


1502 


NPRM  06/30t)2 

Comment  Period  End    09/30A)2 
Final  Action  12/00/02 

Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entttias  Affactad:  No 

Govammant  Levels  Affactsd:  None 

Additional  Information:  REG-l  2291 7-02 


Final  Rule  Stage 


Drafting  attorney:  Erinn  M.  Madden 
(202)  622-6030 

Reviewing  attorney:  Robert  Misner 
(202)  622-6030 


Treasury  attorney:  Elizabeth  Drigotas 
(202)  622-1332 

CC:TEGE 

Agency  Contact:  Erinn  M.  Madden, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6030 

RIN:  1545-BA75 


2841.  •  EARNINGS  CALCULATION 
FOR  RETURNED  OR 
RECHARACTERIZED  CONTRIBUTIONS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  26  USC  7805 

CFR  CHaUon:  26  CFR  1 

Lagal  Deadline:  None 

Abstracfi  This  regulation  sets  forth  a 
rule  for  calculating  net  income 
attributable  to  IRA  contributions  being 
returned  under  Code  section  408(d)(4) 
or  recharacterized  under  Code  section 
408A(d)(6). 

Timetable: 


Action 


FR  CHe 


NPRM 
Rnal  Action 


07/23/02  67  FR  48067 
12/00/02 


Regulatory  FtexMIKy  Analysis 
Required:  Undetermined 

Small  Entities  Affectod:  No 

Government  Levels  Affactad: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  REG-124256-02 

Drafting  attorney:  Cathy  A.  Vohs  (202) 
622-6090 

Reviewing  attorney:  Marjorie  Hoffinan 
(202)  622-6090 

CC:TEGE 

Agency  Contact  Cathy  A.  Vohs, 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6090 

RIN:  1545-BA82 


TREAS— IRS 


2842.  •  REPORTING  REQUIREMENTS 
FOR  WIDELY  HELD  RXEO 
INVESTMENT  TRUSTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  CRatton:  26  CFR  1 

Legal  Deadline:  None 

Abstract  The  regulation  relates  to 
reporting  requirements  for  widely  held . 
fixed  investment  trusts. 


Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 


06/20/02  67  FR  41892 
09/18/02 


03/00/03 

Regulatory  Flexibility  Analysis 
Raquirad:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-106871-00 

Drafting  attorney:  Faith  Colson  (202) 
622-3060 

Reviewing  attorney:  J.  Thomas  Hines 
(202)  622-3060 

Treasury  attorney:  Viva  Hammer  (202) 
622-0869 

CC:P&SI 

Agency  Contact:  Faith  Colson, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington,  DC  20224 
Phone:  202  622-3060 

Ralatad  RIN:  Related  To  1545-AU15 

RIN:  1545-BA83 


Rnal  Rule  Stage 


2843.  •  LOW-INCOME  TAXPAYER 
CUNICS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Lagal  DaadHna:  None 

Abatract  This  regulation  amends  the 
provisions  pertaining  to  the  definition 
of  income  tax  retiun  preparer  to 
exclude  low-income  taxpayer  clinics 
and  their  volimte^  when  operating  as 
authorized  by  26  U.S.C.  7526. 


Action 


FR  OH* 


NPRM  06/11/02  67  FR  3991 5 

Final  Action  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  REG-115285-ol 

Drafing  attorney:  Brinton  T.  Warren 
(202)  622-4940 

Reviewing  attorney:  Judith  Wall  (202) 
622-4940 

Treasury  attorney:  Eliisabeth  Askey 
(202)  622-0224 

CC:PatA:APJP 

Agency  Contact:  Brinton  T.  Warren, 
Attorney- Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

Ralatad  RIN:  ReUted  To  1545-AY84 

RIN:  1545-BA95 


2844.  •  6038  ISSUES  RELATING  TO 
CERTAIN  FOREIGN  CORPORATIONS 
AND  PARTNERSHIPS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Auttiority:  26  USC  7805;  26  USC 
6038 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract  This  regulation  will  provide 
guidance  regarding  controlled  foreign 
partnership  reporting. 

TImatable: 


Action 


FR  on* 


Interim  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Enttttea  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  REG-i  24069-02 

Drafting  attorney:  Tasheaya  Warren 
(202)  622-3860 

Reviewing  attorney:  Michael  H.  Frankel 
(202)  622-3860 

Agency  Contact  Tasheaya  Warren, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3860 

RIN:  1545-BB36 


Department  of  the  Treasury  (TREAS) 
internal  Revenue  Service  (IRS) 


Long-Term  Actions 


2845.  INCOME  TAX— TAXPAYER'S 
OBLIGATION  TO  HLE  A  NOTICE  OF 
REDETERMINATION  OF  FOREIGN  TAX 
AND  CIVIL  PENALTIES  FOR  FAILURE 
TO  RLE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l;  26  CFR  301; 
26  CFR  602 

Tbnalabla: 


Regulatory  FlexIbHIty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Margaret  A.  Hogan 
Phone:  202  622-3850 

RIN:  1545-AC09 


2846.  INCOME  TAX— DERNITION  OF 
QUAUFIED  POSSESSION  SOURCE 
INVESTMENT  INCOME  FOR 
PURPOSES  OF  PUERTO  RICO  AND 
POSSESSION  TAX  CREDIT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l 


FR  CMb 


NPRM 


01/21/86  51  FR  2726 


Action 


FRCNe 


NPRM  06/23/88  S3  FR  23659 

Next  Action  Undetemiined 


Next /Kction  Undetemtined 

Regulatory  FlaxMllty  Analysis 
Raquirad:  UndetMmined 
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Long-Term  Actions 


Small  Entities  Affectad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  W.  Edward  Williams 
Phone:  202  622-3880 

RIN:  1545-AClO 

2847.  FSC  TIUNSFER  PRiaNG 

rui.es,  distributions,  dividends 
received,  deduction,  and  other 
special  rules  for  fsc 

Priority:  Substantive,  Nonsignificant 
CFR  Citation:  26  CFR  1 


FR  CK* 


03/03/87  52FR6467 
05/02/87 


NPRM 

NPRM  CkxTwnent 

Period  End 
Next  Action  Undetermined 

Regulatory  FlaxMllty  Analysis 
Required:  No 

Small  EntMaa  Affactad:  No 

Government  Lavela  Affected:  None 

Agency  Contact:  Douglas  L.  Giblen 
Phone:  202  874-1490 

RIN:  1545-AI16 

2848.  INFORMATION  FROM 
PASSPORT  AND  IMMIGRATION 
APPLICANTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  301 


FR  Cite 


NPRM  12/24«2  57  FR  61373 

Next  Action  UrxJetermined 

Regulatory  Flexttiility  Analysis 
Raquirad:  No 

Small  EntiUas  Affected:  No 

Government  Levels  Affactad:  None 

Agaitcy  Contact:  Amanda  A.  Elulich 
Phone:  202  622-3880 


1545-AI93 


2849.  FOREIGN  CORPORATIOfIS 
Priority:  Sutistantive,  Nonsignificant 
CFR  Citation:  26  CFR  l 


FR  Cite 


NPRM 
Fmal  Action 


05/16/86  51  FR  17990 
12/00«)3 


Regulatory  FlexitiUity  Analysis 
Required:  No 


Small  EntMaa  Affactad:  No 

Govammant  Levels  Affected:  None 

Agency  Contact:  Michael  H.  Frankel 
Phone:  202  622-3860 

RIN:  1545-AK74 

2850.  FOREIGN  INSURANCE 
COMPANIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

Timetable: 


FR  Cite 


NPRM  12AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitlea  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  D.  Jensen 
Phone:  202  622-3870 


RIN:  1545-AL82 


2851.  INCOME  OF  FOREIGN 
GOVERNMENTS  AND 
INTERNATIONAL  ORGANIZATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

TImatabIa: 


Action 


Date 


FR  Cite 


06/27/88  53  FR  24100 
08/26/88 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flextt>illty  Analyais 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  A.  Juster 
Phone:  202  622-3850 

RIN:  1545-AL93 

2852.  CLARIFICATION  OF 
TREATMENT  OF  SEPARATE 
UMITATION  LOSSES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

TImatabIa: 


Action 


FR  Cite 


NPRM  12«KV04 

Regulatory  FlaxibiUty  Analyaia 
Required:  No 

Small  Entltias  Affttcted:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Richard  L.  Chewning 
Phone:  202  622-3850 

RIN:  1545-AMll 


2853.  EARNINGS  AND  PROFITS  OF 
CONTROLLED  FOREIGN 
CORPORATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  Cite 


NPRM  01/25/90  55  FR  2535 

Next  AC6on  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Margaret  A.  Hogan 
Phone:  202  622-3850 


RIN:  1545-AM90 


2854.  CARIBBEAN  BASIN 
INVESTMENTS 

Priority:  Sulistantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

TImatabIa: 


Action 


FR  Cite 


NPRM  05/13/91   56  FR  21963 

Hearing  07/12/91  56  FR  21963 

Next  /Action  Undetermined 

Regulatory  Flexibility  Analyaia 
Required:  Undetermined 

Small  Entitlea  Affactad:  No 

Government  Lavela  Affected:  None 

Agency  Contact:  W.  Edward  Williams 
Phone:  202  622-3880 

RIN:  1545-AM91 

2855.  OUTBOUND  TRANSFERS  OF 
PROPERTY  TO  FOREIGN 
CORPORATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  Ctte 


NPRM  12AXV03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  EnttUaa  Affected:  No 

Govammant  Lavala  Affected:  None 
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Long-Term  Actiona 


Agency  Contact:  Aaron  A.  Fanner 
Phone:  202  622-3860 

RIN:  1545-AM97 


2856.  RAILROAD  UNEMPLOYMENT 
REPAYMENT  TAX 

Priority:  Substantive,  Nonsignificant 

CFR  CItalion:  26  CFR  31 


FR  Cite 


05/13/93  58  FR  28374 
07/12/93 


NPRM 

NPRM  Comment 

Period  End 
Next  /Action  Undetemntned 

Regulatory  Flexibility  Analyaia 
Raquirad:  Undetermined 

Sman  Entltiaa  Affected:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  Kyle  A.  Finizio 
Phone:  202  622-6040 

RIN:  1545-AN40 

2857.  CONSOUDATED  ALTERNATIVE 
MINIMUM  TAX 

Priority:  Substantive,  Nonsignificant 

CFR  CItalion:  26  CFR  1 


Action 


FR  Cite 


12/30/92  57  FR  62251 
03/01/93 


Government  Levela  Affactad:  None 

Agency  Contact:  Carl  M.  Cooper 
Phone:  202  622-3840 

RIN:  1545-A022 


2859.  EARtMNGS  STRIPPING 
PAYMENTS 

Priority:  Sulistantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


NPRM 

NPRM  Comment 

Period  End 
Hearing  04/06/93 

Next  Action  Undetennined 

Regulatory  FlaxMllty  Analysis 
Raquhad:  Undetennined 

SmaU  Entltiaa  Aftaelad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  Martin  Scully 
Phone:  202  622-4960 

RIN:  1545-AN73 

2858.  CONFORMING  TAXABLE  YEARS 
OF  CFCS  AND  FPHCS:  1989  CHANGE 

Priority:  Substantive,  Nonsignificant 

CFR  Cllallon:  26  CFR  1 


Action 


FR  Cite 


NPRM  01/05/93  58FR290 

Next  Aclbon  Undetemiined 

Regulatory  Flexibility  Analyaia 
Raquirad:  No 

Small  EntMaa  Alfaelad:  No 


Action 


FR  Cite 


NPRM 
Hearing 
Final  Action 


06/18/91   56  FR  27907 

09/25/91 

12/00/03 


Regulatory  Flexibility  Analysis 
Raquirad:  No 

SmaN  Entltiaa  Affactad:  No 

Govammant  Lavala  Affected:  None 

Agency  Contact  Je£Erey  L.  Dorfinan 
Phone:  202  622-3870 

RIN:  1545-A024 

2860.  FOREIGN  INSURANCE 
COMPANY— DOMESTIC  ELECTION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


FR  dte 


NPRM  12A)Q/03 

RaguMory  Flexibility  Analyaia 
Raquirad:  No 

Stim  EntMaa  Affactad:  No 

Go^mment  Lavela  Affactad:  None 

Agan^  Contact:  Valerie  A.  Maik- 

Lippe 

Phone:  202  622-3840 

RIN:  1545-A025 

2861.  FRINGE  BENEFIT  SOURUNG 
UNDER  SECTION  861 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  Cite 


NPRM 

Public  Hearing 
Final  Action 


01/21/00  65  FR  3402 

07/18/00 

12/00/03 


Ragulalory  Flexibility  Analysis 

I:  No 


SmaN  EntMaa  Aflaelad:  No 
Govammant  t.avala  Affactad:  None 


Agency  Contact  David  F.  Beigkuist 
Phone:  202  622-3850 

RIN:  1545-A072 


2862.  INFORMATION  REPORTING  AND 
RECORD  MAINTENANCE 

Priority:  Sulistantive,  Nonsignificant 

CFR  Cllallon:  26  CFR  l 


FR  Cite 


NPRM  12A)Q/03 

Regulatory  FlaxMllty  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact  Garrett  D.  (kegory 
Phone:  202  622-3870 


RIN:  1545-APlO 


2863.  CHARITABLE  CONTRIBUTIONS 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  26  CFR  1 


Action 


FR  Cite 


NPRM  03/12/91   56  FR  10395 

Hearing  08/01/91   56  FR  23823 

Next/V:tion  Undetemiined 

Regulatory  Flexibility  Analyaia 
Raquirad:  No 

SmaH  Entitlea  Affected:  No 

Govamment  l.avala  Affactad:  None 

Agency  Contact  Teresa  B.  liughes 
Phone:  202  622-3850 

RIN:  1545-AP30 

2864.  REGISTRATION  REQUIRED 
OBLIGATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l 

Timetable: 


FR  Cite 


NPRM 
Final /Vdion 


01/21/93  .58  FR  5316 
12/00/03 


Ragutartory  Flexibility  Analyaia 
Required:  No 

Small  EntMaa  Affactad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact  Carl  M.  Cooper 
Phone:  202  622-3840 

RIN:  1S45-AP33 
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2865.  GUIOANCE  IN  NOTICE  89-37, 
WMCH  TREATS  THE  RECEIPT  OF  A 
CORPORATE  PARTNER'S  STOCK  BY 
THE  CORPORATE  PARTNER  AS  A 
ORCUMVENTION  OF  GENERAL 
UTILmES  REPEAL 

Priority:  Substantive,  Nonsignificant 

CFR  Cllatton:  26  CFR  1 


FR  CM* 


12/15/92  57  FR  59324 
01/2(V93 


NPRM 
NPnMConwnent 

Period  End 
r4ext /Action  Undelennined 

RoguMory  FtedbWty  AiMlyato 

No 


SmaN  EntMM  Affwrtad:  No 


None 


AgMiqf  Contact:  Lisa  K.  Leong 
Phone:  202  622-7530 

1545-AP52 


2866.  USE  OF  GAAP  EARMNQS  AS 
EAP  OF  FOREIGN  CORPORATIONS 

Plloilty.  Substantive,  Nonsignificant 

CFR  Citalion:  26  CFR  1 


Actton 


FR  CM* 


HP9M 


07/01/92  57  FR  29246 


Next  /Action  Undetermined 

RaguMory  Flexibility  Analyala 
No 


SmaM  EntMaa  Affadad:  No 

Govammant  Lavala  Affadad:  None 

Agancy  Contact:  Margaret  A.  Hogan 
Phone:  202  622-3850 

RM:  154&-AQ55 

2867.  THE  TREATMENT  OF 
ACCELERATED  DEATH  BENEFITS 

Priority:  Substantive,  Nonsignificant 

CFR  Cllalion:  26  CFR  1 


FR  CIto 


NPRMConvnont 

Period  End 
Hearing  03/19/93 

Next  Action  Undetennined 


12/15/92  57  FR  59319 
02/26/93 


FlaxMHty 

No 

SmaM  EntMaa  Affadad:  No 
Govamroant  Lavala  Affadad:  None 


Long-Term  Actions 


Agency  Contact:  Ann  H.  Logan 
Phone:  202  622-3970 

1545-AQ70 


2868.  FOREIGN  TRUSTS 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  CNaMon:  26  CFR  1 


FR 


NPRM  12/0(y04 

Raguialory  FlaxHMity  Analyala 

No 


SmaN  EntMaa  Affadad:  No 

Govammant  Lavala  Affadad:  None 

Agency  Contact:  Karen  Rennie  Quarrie 
Phone:  202  622-3880 

RM:  1545-AR25 

2868.  TREATMEtfT  OF  DUAL 
CONSOLIDATED  LOSSES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


NPRM  12A)Q/D4 

Regulatory  FtexMMity  Analyala 
Raquirad:  Undetermined 

SmaM  EntMaa  Affadad:  No 

Govammant  Lavala  Affadatfc  None 

Agency  Contact:  Kenneth  D.  Allison 
Phone:  202  622-3860 


RM:  1545-AR26 


2870.  ALLOCATION  OF  ACCRUED 
BEICFITS  BETWEEN  EMPLOYER 
AND  EMPLOYEE  CONTR0UTION6 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


FRCtle 


12/22/95  60FR6G532 
03/21/96 


NPRM 

NPRM  Comment 

Period  End 
Next /Vclion  Undetemwied 

Regulatory  FlexttMHty  Analyala 

No 


Sman  EntMea  Affadad:  No 

Government  Levela  Affadad:  None 

Agency  Contact:  Janet  A.  Laufer 
Phone:  202  622-6090 


Fax:  202  622-4084 
1545-AT82 


2871.  FOREIGN  CORPORATIONS 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l 


FR  en* 


NPRM  03/06/96  61  FR  9377 

Next /Vction  Undelemiined 

Regulatory  Flexililllty  Analyala 
Raquirad:  No 

Small  EntMaa  Affadad:  No 

Government  Lavala  Affadad:  None 

Agency  Contacfc  Kenneth  P.  Christman 
Phone:  202  622-3870 


RIN:  1545-AT96 


2872.  TREATMENT  OF  OBLIGATION- 
SHIFTING  TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


FR  cue        Action 


FR  Ctle 


NPRM 

NPRM  Comment 

Period  End 
Fmai /Action 


12/27/96  61  FR  68175 
04/0B/97 

12AXV04 


Regulatory  FtexMlity  Analyala 

No 


SmaN  EntMaa  Affadad:  No 

Govammant  Lavala  Affadad:  None 

Agency  Contact  Christina  A.  Moirison 
Phone:  202  622-3950 

RIN:  1545-AU19 

2873.  APPLICATION  OF  GRANTOR 
TRUST  RtlLES  TO  NONEXEMPT 
EMPLOYEES'  TRUST 

Priority:  Substantive,  Nonsignificant 

CFR  Citalion:  26  CFR  1 


FRCHe 


09/27/96  61  FR  50778 
12/26/96 


NPRM 

NPRM  Comment 

Period  End 
Hearing  01/15/97 

Next /Action  Undetermined 

RaguMory  FlaxttiHIty  Analyala 

I:  No 


SmaH  EntMaa  Affected:  No 
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Long-Tenn  Actions 


Govammant  Lavala  Affadad:  None 

Agency  Contact  M.  Grace  Fleeman 
Phone:  202  622-3880 

Linda  S.F.  Marshall 
Phone:  202  622-6090 

James  A.  Quinn 
Phone:  202  622-3070 

RIN:  1545-AU29 


2874.  RECOMPUTATKXi  OF  UFE 
INSURANCE  RESERVES 

Priority:  Substantive,  Nonsignificant 

CFR  CHatlon:  26  CFR  1 


FR  cue 


NPRM  01/02/97  62FR71 

Next  /Vction  Undelemiined 

Regulatory  Flexibility  Analyala 
Raquirad:  Undetermined 

Small  EntMaa  Affadad:  No 

Govammant  Lavala  Affadad:  None 

Agency  Contact:  Marks.  Smith 
Phone:  202  622-3970 


RIN:  1545-AU49 


2875.  SOURCE  RULES  FOR 
PAYMENTS  MADE  PURSUANT  TO 
CERTAIN  SWAP  ARRANGEMENTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l 

Tbnatable: 


Action 


FR  CM* 


NPRM  12AXV03 

Regulatory  FlaxibiUty  Analyala 
Raquirad:  No 

Sman  EntMaa  Aftadad:  No 

Govammant  Lavala  Affadad:  None 

Agency  Contact:  Paul  S.  Epstein 
Phone:  202  622-3870 


RIN:  1545-AU89 


2878.  APPLICATION  OF  ATTRIBUTION 
RULES  TO  FOREIGN  TRUSTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  CM* 


NPRM 


12/00/04 


Regulatory  FlaxMllty  Analyala 
Raquirad:  No 


SmaN  EntMaa  Affadad:  No 
Govammant  Lavala  Affected:  None 
Undetermined 


Agency  Contact:  W.  Edward  Williams 
Phone:  202  622-3880 

RIN:  1545-AU91 


2877.  FASrr— START- 
UP/OPERATIONALnDANSniON 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  301;  26  CFR  1 


Action 


FR  CM* 


11/04/96  61FR56648 
12/31/96 


ANPRM 
ANPRMConwnent 

Period  End 
NPRM  02«7/00  65  FR  5807 

Next  /Sction  Undelemiined 

Regulatory  Flexibility  Analyala 
Raquirad:  No 

Small  EntMaa  Affadad:  No 

Govamment  Levela  Affadad:  None 

Agency  Contad:  Courtney  Shepardson 
Phone:  202  622-3930 

RIN:  1545-AU94 

2878.  ELECTRONIC  TRANSMISSION 

OF  wrrHHOLomG  cerhrcates 

Priority:  Substantive,  Nonsignificant 
CFR  Citation:  26  CFR  l 
Thnatable: 


Action 


FR  CMa 


10/14/97  62  FR  53504 
12AXV03 


NPRM 
Final  Action 

Regulatory  Flexibility  Analyala 
Raquirad:  No 

Small  EntMaa  Affadad:  No 

Govammant  Lavala  Affected:  None 

Agency  Contact:  Carl  M.  Cooper 
Phone:  202  622-3840 

RIN:  1545-AV27 

2879.  REMOVAL  OF  TEMPORARY 
REGULATIONS  THAT  PftOVlOE 
RULES  FOR  SUBSTANTUTING 
TRAVEL  EXPENSE  OEOUCnONS  FOR 
MEMBERS  OF  COflQRESS 

Priority:  Substantive,  Nonsignificant 

CFR  Citalion:  26  CFR  l;  26  CFR  5 


Action 


FR  CMe 


Regulatory  Flexibility  Analyala 
Raquirad:  No 

Small  EntMaa  Affadad:  No 

Govammant  Lavala  Affadad:  None , 

Agency  Contact  Edwin  B.  Cleverdon 
Phone:  202  622-7900 

RIN:  1545-AV55 

2880.  FOREIGN  TAX  CREDIT  ANTI- 
ABUSE  REGULATION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  Gila 


NPRM  12/00/03 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  EntMea  Affadad:  No 

Govamment  Ijavala  Affadad:  None 

Agency  Contad:  Bethany  Ingwalson 
Phone:  202  622-3850 


RIN:  1545-AV97 


2881.  STOCKS  AND  SECURITIES 
SAFE  HARBOR  EXCEPTION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  CMe 


06/12/98  63  FR  32164 

09/09/98 

09/10/98 


NPRM 
Hearing 
NPRM  Comment 

Period  End 
Final  Action  12/00/03 

Regulatory  Flexibility  Analyala  -- 
Required:  No 

Small  EntMae  Affected:  No 

Govemmant  Lavala  Affadad:  None 

Agency  Contact  Paul  S.  Epstein 
Phone:  202  622-3870 

RIN:  1545-AW13 

2882.  TRANSPORTATION  OF 
PERSONS  AND  PROPERTY  BY  AIR 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  49 


Actton 


FR  CM* 


NPRM 


12/00/03 


NPRM  12AXV03 

Regulatory  Flexibiilty  Analyala 
Required:  No 
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Small  Entttias  Affactad:  No 

Government  Lavala  Affactad:  None 

Agency  Contact:  Patrick  S.  Kirwan 
Phone:  202  622-3130 

RIN:  1545-AW19 


2883.  CONTINGENT  DEBT 
INSTRUMENT 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  1 

Tbnatabla: 


SmaH  EntWaa  Affactad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  Valerie  A.  Mark- 

Lippe 

Phone:  202  622-3840 

RIN:  1545-AW63 


Action 


FR  CM* 


NPRM  12A)(V03 

Regulatory  Flexibility  Anaiyato 
Required:  No 

Small  Entltlea  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Milton  M.  Cahn 
Phone:  202  622-3870 

RIN:  1545-AW33 

2884.  SOURCE  OF  INCOME  FROM 
CERTAIN  SPACE  AND  OCEAN 
ACTIVITIES  AND  FOR 
COMMUNICATIONS  INCOME 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


FR  Cite 


NPRM  01/17/01   66  FR  3903 

Hearing  05/23/01  66  FR  12916 

Next  /Action  Undetermined 

Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entities  Affactad:  No 

Govammant  Lavela  Affected:  None 

Agency  Contact  Edward  R.  Barret 
Phone:  202  874-1490 

RIN:  1545-AW50 

2885.  GUIDANCE  UNDER  SUBPART  F 
RELATING  TO  CERTAIN  HYBRID 
TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  CM* 


NPRM 
Final  Action 


07/13/99  64  FR  37727 
12/00rt)3 


ftegulatory  FlexMUty  Analyaia 
Required:  No 


2886.  EDUCATION  CREDITS 

Priority:  Substantive,  Nonsignificant 
CFR  Citation:  26  CFR  1 


Action 


FR  Cite 


NPRM 
Final  Action 


01/06/99  64FR794 
12AXy03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Donna  J.  Welch 
Phone:  202  622-4910 
Fax:  202  927-9248 

RIN:  1545-AW65 

2887.  CERTAIN  ASSET  TRANSFERS 
TO  REGULATED  INVESTMENT 
COMPANIES  (RICS)  AND  REAL 
ESTATE  INVESTMENT  TRUSTS 
(REITS) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

Tfcnatabla: 

Action  Date  FR  Cite 


NPRM  02/03/00  65FR5805 

Comment  Period  Ends  04/19/00 
Final /Action  12AXV03 

Regulatory  FlaxMHty  Analyaia 
Required:  No 

Small  Entitiaa  Affactad:  No 

Govammant  Lavala  Affactad:  Federal 

Agency  Contact:  Jennifer  D.  Sledge 
Phone:  202  622-7750 

RIN:  1545-AW92 

2888.  RULES  FOR  SOURCING 
CERTAIN  TRANSPORTATION 
INCOME,  SPACE  OR  OCEAN 
ACTIVITY  INCOME,  AND  RELATED 
FOREIGN  BASE  COMPANY  SHIPPING 
INCOME 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  1 


Long-Term  Actions 


Timetable: 


Action 


FR  Cite 


NPRM  12AXV03 

Ref^latory  FlexMllty  Analyaia 
Required:  Undetermined 

Small  Entitiaa  Affactad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  Patricia  A.  Bray 
Phone:  202  622-3880 


RIN:  1545-AX02 


2889.  DEHNmON  OF  ACCOUNTING 
METHOD 

Priority:  Substantive,  Nonsignificant 

CFR  Cltatlv:  26  CFR  1 

Timetable: 


Action 


FR  Cite 


NPRM  03AXV04 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Govemment  Levela  Affected:  None 

Agency  Contact:  Jefiery  G.  Mitchell 
Phone:  202  622-4970 


RIN:  1545-AX21 


2890.  GUARANTEED  INVESTMENT 
CONTRACTS 

Priority:  Substantive,  Nonsignificant 

CFR  CItatibn:  26  CFR  l 

TImatable: 


Action 


FR  Cite 


NPRM 
Final  Action 


08/27/99  64  FR  46876 
12/00/03 


Regulatory  FiexHiiiity  Analyaia 
ftoquirad:  No 

Small  Entitiaa  Affactad:  No 

Govemment  Levela  Affactad:  State, 
Local 

Agency  Contact  Rose  M.  Weber 
Phone:  202  622-3980 
Fax:  202  622-4437 

RIN:  154S-AX22 

2891.  CHANGES  IN  ENTITY 
CUVSSIFICATION:  SPECIAL  RULE 
FOR  CERTAIN  FOREIGN  ELIGIBLE 
ENTITIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  301   . 
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Tbnatabla: 


Action 


Date 


FR  Cite 


11/29/99  64  FR  66591 

01/31/00 

02/28/00 


NPRM 

Public  Hearing 
NPRM  Comment 

Period  End 
Final  Action  12/00/03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitiaa  Affactad:  No 

Govemment  Levela  Affactad:  None 

Agency  Contact:  Aaron  A.  Fanner 
Phone:  202  622-3860 

RIN:  1545-AX39 


2892.  OEHNITION  OF  PRIVATE 

ACTIVITY  BOND— REFUNDING 

REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

Tln»etabie: 

Action 


FR  Cite 


12/30/94  59  FR  67658 
05/01/95 


NPRM 

NPRM  Comment 

Period  End 
Next  /^on  Undetermined 

Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entities  Affected:  No 

Govemment  Levels  Affactad:  None 

Agency  Contact:  Bruce  M.  Serchuk 
Phone:  202  622-3980 
Fax:  202  622-4437 

RIN:  1545-AX55 


2893.  ALLOCATION  AND 

APPORTIONMENT  OF  INTEREST 

EXPENSE  AND  CERTAIN  OTHER 

EXPENSES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  i 

Thnatabla: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


02/05/90  55  FR  3750 
12/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affactad:  No 

Govammant  Lavala  Affactad:  None 

Agency  Contact:  David  F.  Bergkmst 
Phone:  202  622-3850 

RIN:  1545-AX72 


Long-Term  Actions 


2894.  DEFmmON  OF  PASSIVE 

FOREIGN  INVESTMENT  COMPANY 

UNDER  SECTION  1297 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l 

Thnatabla: 


Action 


Date 


FR  Cite 


Action 


FR  Cite 


NPRM  12AXVD4 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entttias  Affected:  No 
Govemment  Levels  Affected:  None 

Agency  Contact:  Alexandra  R.  Helou 
Phone:  202  622-3840 


RIN:  1545-AX78 


2895.  HIPAA  PORTABILITY 
Priority:  Substantive,  Nonsignificant 
CFR  Cttatlon:  26  CFR  54 
Timetable: 


NPRM  12AXW)3 

Regulatory  Flaxibiltty  Analyaia 
Required:  No 

Small  Entitiaa  Affactad:  No 

Govemment  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Valerie  A.  Mark- 

Lippe 

Phone:  202  622-3840 

RIN:  1545-AX91 

2898.  CAPITALIZATION  OF  INTEREST 

AND  CARRYING  CHARGES 

PROPERLY  ALLOCABLE  TO 

STRADDLES 

Priority:  Substantive,  Nonsignificant 

CFR  Cttatlon:  26  CFR  1 

Timetable: 


Action 


Date 


FR  Cite       Action 


FR  Cite 


04/08/97  62  FR  16977 
12/00/03 


NPRM 
Final  Action 

Regulatory  Flexibiltty  Analysis 

Required:  No 

Small  Entitiaa  Affected:  No 

Govammant  Levela  Affactad:  None 

Agency  Contact:  Russell  Weinheimer 

Phone:  202  622-6080 

RIN:  1545-AX84 

2896.  APPUCATION  OF  SEPARATE 
FOREIGN  TAX  CREDIT  UMITATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  CttaUon:  26  CFR  i 

TimaiaDia:  


NPRM 


01/18/01   66  FR  4746 


Next  Action  Undetermined 

Regulatory  Flaxibiltty  Analyaia 
Required:  No 

Small  Entttias  Affected:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Mary  Truchly 
Phone:  202  622-3960 

RIN:  1545-AX92 

2899.  DERNITION  OF  DIESEL  FUEL 
Priority:  Substantive,  Nonsignificant 
CFR  Cttation:  26  CFR  48 


Action 


Date 


FR  Cite 


Action 


Date 


FR  Cite 


NPRM  01/03/01   66FR319 

Final  Action  12/00/03 

Regulatory  Flexibiltty  Analyaia 

Required:  No    ' 

Small  Entitiaa  Affected:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Bethany  Ingwalson 

Phone:  202  622-3850 

RIN:  1545-AX88 


NPRM 
Final  Action 


05/16/02  67  FR  34882 
12/00/03 


Regulatory  Flexibiltty  Analyaia 
Required:  No 

Small  Entitiaa  Affected:  No 
Govemntent  Lavala  Affected:  None 

Agency  Contact:  Frank  K.  Boland 
Phone:  202  622-3130 

RW:  1545-AX97 


2897.  CLARinCATION  OF  FOREIGN- 
BASED  COMPANY  SALES  INCOME 
RULES 

Priority:  Substantive.  Nonsignificant 
CFR  Cttation:  26  CFR  1 


2900.  GUIDANCE  NECESSARY  TO 
FACILITATE  ELECTRONIC  TAX 
ADMINISTRATION 

Priority:  Substantive.  Nonsignificant 

CFR  Cttation:  26  CFR  1:  26  CFR  301 
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Timetable: 


FR  CM* 


NPRM 

Fmal  Action 


04/24A)2  67  FR  20072 
12AXV03 


Regulatory  Flexiblltty  Anafysto 
Required:  No 

SmaU  Entttiee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Sara  P.  Shepherd 
Phone:  202  622-4960 

Related  RIN:  Related  To  1545-AY56 

RIN:  1545-AY04 

2901.  ACTIVE  CONDUCT  OF  AN 
INSURANCE  BUSINESS  UNDER  PFIC 
RULES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

CFR  Citation:  26  CFR  1 

Timetable: 


Aetton 


FR  en* 


HPPM 


12/00/04 


Regulatory  Flexibility  Anaiysic 
Required:  No 

Smali  Entniee  Affected:  No 

Government  Levele  Affected: 
Undetermined 

Agency  Contact:  Mark  R.  Pollard 
Phone:  202  622-3850 

RIN:  1545-AY20 


2902.  DISALLOWANCE  OF 
DEDUCTIONS  AND  CREDITS  FOR 
FAILURE  TO  RLE  TIMELY  RETURN 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  Cite 


NPRM 
Final  Action 


01/29/02  67  FR  421 7 
12/00/03 


Regulatory  Flexibility  Analyele 
Required:  No 

Small  Entitlee  Affected:  No 

Government  Levele  Affected: 

Undetermined 

Federailem:  Undetermined 

Agency  Contact:  Nina  E.  Chowhdry 
Phone:  202  622-3880 

RIN:  1545-AY26 


2903.  WITHHOLDING  TAX  ON 
FOREIGN  PARTNERS'  SHARE  OF 
EFFECTIVELY  CONNECTED  INCOME 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Action 


FR  CM* 

NPRM  12AXy03 

Regulatory  FlexM>lllty  Analyele 

Required:  No 

Smali  Entttiee  Affected:  Businesses 

Government  Levele  Affected: 

Undetermined 

Federaliem:  Undetermined 

Agency  Contact:  David ).  Sotos 
Phone:  202  622-3050 

RIN:  1545-AY28 


2904.  INFORMATION  REPORTING  ON 
CANCELLATION  OF  INDEBTEDNESS 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  1 

Thnelable: 


Action 


FR  Cite 


NPRM 

Put)lic  Hearing 
Final  Action 


06/13«)2  67  FR  40629 

10«)a«)2 

12/OOAX3 


Regulatory  Flexiblltty  Analyele 
Ftoquired:  No 

Small  Entttiee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Joseph  Dewald 
Phone:  202  622-4910 

RIN:  1545-AY35 

2905.  SPECIAL  RULES  RELATING  TO 
TRANSFERS  OF  INTANGIBLES  TO 
FOREIGN  CORPOflATIONS 

Priority:  Substantive.  Nonsignificant 

CFR  Cttation:  26  CFR  1 


FR  Cite 


NPRM 


12/00/04 


Regulatory  Flexiblltty  Analyele 

No 


SmaH  Entttiee  Affected:  No 
Government  Levele  Affected:  None 
n:  Undetermined 


Agency  Contact:  Thomas  D.  Beem 
Phone:  202  622-3860 

RIN:  1545-AY41 


2906.  SPECIAL  RULES  FOR  S 

CORPORATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  301;  26  CFR  601 

Timetable: 

Action 


FR  Gils 


NPRM  12AXV04 

Regulatory  FlexMItty  Analyele 
Required:  No 

Small  Entttiee  Affected:  No 
Government  Levele  Affected:  None 
Federaliem:  Undetermined 

Agency  Contact:  David  A.  Juster 
Phone:  202  622-3850 
Relatad  RIN:  SpUt  From  1545-AP35, 
Related  To  1545-AS88 


RIN:  1545-AY44 


2907.  ELECTION-nASSETS 

ACQUISITIONS  OF  INSURANCE 

COMPANIES 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  l 

Timetable: 


Action 


FR  Cite 


NPRM  03«)8/02  67  FR  10640 

Public  Hearing  09/18/02 

Final  Action  12/00/03 

Regulatory  FlexHsiltty  Analyele 
Required:  No 

Small  Entttiee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Mark  Weiss 
Phone:  202  622-7790 


Gary  E.  Geisler 
Phone:  202  622-3970 

RIN:  1545-AY49 


2908.  PREVIOUSLY  TAXED  EARNINGS 
AND  PROFITS  UNDER  SUBPART  F 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

CFR  Cttation:  26  CFR  1 


Action 


FR  CM* 


NPRM  12AXV03 

Regulatory  FlexM>iltty  Analyala 
Required:  Undetermined 

Small  Entttiee  Affected:  No 

Government  Levele  Affected: 

Undetermined 
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Federalism:  Undetermined 

Agency  Contact:  Jonathan  A.  Sambur 
Phone:  202  622-3840 

RIN:  1545-AY54 

2909.  TREATMENT  OF  COMMUNITY 
INCOME  FOR  CERTAIN  INDIVIDUALS 
NOT  nUNG  JOINT  RETURNS 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  1 

Timetable: 


Action 


FR  Cite 


NPRM  01/22/02  67  FR  2841 

Final  Action  12/00/03 

Regulatory  Flexiblltty  Analyele 
Required:  No 

Smali  Entttiee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact!  Robin  M.  Tuczak 
Phone:  202  622-4940 


RIN:  1545-AY83 


2910.  CHARITABLE  LEAD  INTEREST 
Priority:  Substantive,  Nonsignificant 
CFR  Cttation:  26  CFR  1 
Timetable: 


Action 


FR  Cite 


NPRM  07/23A)2  67  FR  48070 

Final  Action  12/00/03 

Regulatory  Flexiblltty  Analysis 

Required:  No 

Small  Entttiee  Affected:  No 

Government  Levele  Affected: 

Undetermined 

Agency  Contact:  Susan  B.  Hurwitz 
Phone:  202  622-3090 


RIN:  1545-AY86 


2911.'nDANSmONAL  REUEF  FOR 
QUAUHED  INTERMEDIARIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

CFR  Cttation:  26  CFR  l 


Undetermined 

Agency  Contact  Laurie  M.  Hatten- 

Boyd 

Phone:  202  622-3840 

RIN:  1545-AY92 


2912.  PROCUREMENT/PURCHASING 
CARD  REPORTING 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  1 


Action 


FR  Citi 


Action 


NPRM  12AXV04 

Regulatory  FlexIbiltty  Analyele 
Required:  No 

Small  Entttiee  Affected:  No 

Government  Levele  Affected: 

Undetermined 


NPRM  12A)0i/O3 

Regulatory  Flexiblltty  Analysis 
Required:  Undetermined 

Small  Entttiee  Affected:  No 

Government  Levele  Affected: 

Undetermined 

Agency  Contact:  Donna  J.  Welch 
Phone:  202  622-4910 
Fax:  202  927-9248 


MN:  1545-BA17 


2913.  APPLICATION  OF  THE 
FEDERAL  INSURANCE 
CONTRIBUTIONS  ACT,  FEDERAL 
UNEMPLOYMENT  TAX  ACT  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE  TO  STATUTORY  STOCK 
OPTIONS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

CFR  Cttation:  26  CFR  31 

Timetable: 


Action 


FR  Cite 


NPRM  11/13/01   66  FR  57023 

Public  Hearing  05/1 4A)2  67  FR  5076 

Next  /Action  Undetermined 

Regulatory  Flexiblltty  Analyele 
Required:  No 

Small  Entttiee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Stephen  B.  Tackney 
Phone:  202  622-6040 


FR  Cite        RIN:  1545-BA26 


2914.  TRANSFERS  OF  C 
CORPORATION  PROPERTY  TO  RICS 
OR  REITS 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  1 


Timetable: 


Action 


FR  Cite 


NPRM  01/02/02  67FR48 

Comment  Period  End  04/20/02 

Public  Hearing  05/01/02  67  FR  1672 

Final  Action  12/00/03 

Regulatory  FlexIbiltty  Analyele 
Required:  No 

Small  Entttiee  Affected:  No 

Government  Levele  Affected:  Federal 

Agency  Contact  Jennifer  D.  Sledge 
Phone:  202  622-7750 


RIN:  1545-BA36 


2915.  TREATMENT  OF  CERTAIN 

OBLIGATIOI4-SHIFTING 

TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  l 

Tinwtable: 

Action  Del*  FR  CH* 


NPRM 


12/00/03 


Regulatory  FlexIbiltty  Analyele 
Required:  No 

Smali  Entttiee  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Jeffrey  L.  Vinnflc 
Phone:  202  622-3840 

RIN:  1545-BA41 

2916.  INFORMATION  REPORTING  FOR 
QUAURED  TUITION  AND  RELATED 
EXPENSES;  MAGNETIC  MEDIA  FIUNG 
REQUIREMENTS  FOR  INFORMATION 
RETURNS 

Priority:  Substantive,  Nonsignificant 

CFR  Cttation:  26  CFR  l;  26  CFR  301 


Action 


FR  Cite 


NPRM 
Final  Action 


06/29A)2  67FR20923 
12«XVD3 


Regulatory  Flexiblltty  Analyele 
Required:  Yes 

Smali  Entttiee  Affected:  Businesses 

Government  Levele  Affected:  None 

Agency  Contact:  Donna  J.  Welch 
Phone:  202  622-4910   . 
Fax:  202  927-9248 

RIN:  1545-BA43 
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2917.  COMPENSATORY  STOCK 
OPTIONS  UNDER  SECTION  482 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

CFR  Citation:  26  CFR  1 

Timetat>le: 


Action 


FR  Cit* 


NPRIUI  12/00/03 

Reguiatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Douglas  L.  Giblen 
Phone:  202  874-1490 


RIN:  1545-BA57 


2918.  REQUIRED  DISTRIBUTIONS 
FROM  RETIREMENT  PLANS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  1 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM 
Finai  Action 


04/17/02  67  FR  18834 
12/00«)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cathy  A.  Vohs 
Phone:  202  622-6090 

Related  RIN:  Related  To  1545-AY69. 
Related  To  1545-AY70 

RIN:  1545-BA60 

2919.  •  CIRCULAR  230— TAX 
SHELTER  AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  31  USC  330 

CFR  Citation:  31  CFR  10 

Legal  Deadline:  None 

Abstract:  These  regulations  propose 
amendments  to  the  standards  for  tax 
opinions  related  to  tax  shelters. 


Action 


FR  CM* 


NPRM  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 


Additional  Information:  REG-122379-02 

Drafting  attorney:  Brinton  T.  Warren 
(202)  622-4940 

Reviewing  attorney:  Richard  S. 
Goldstein  (202)  622-7820 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P&A:APIP 

Agency  Contact:  Brinton  T.  Warren, 
Attorney- Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW. 
Washington.  DC  20224 
Phone:  202  622-4940 

RIN:  1545-BA70 

2920.  •  FOREIGN  CORPORATIONS— 
TREATMENT  OF  DISTRIBUTIONS  OR 
LIQUIDATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citetion:  26  CFR  1 

Legal  Deadline:  None 

At>stract:  This  regulation  will  revise 
section  367(e)  of  the  Internal  Revenue 
Code,  relating  to  the  treatment  of 
distributions  described  in  section  355 
or  liquidations  under  332. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexll>illty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Infomurtlon:  Reg-127380-02 

Drafting  attorney:  Aaron  A.  Farmer 
(202)  622-3860 

Reviewing  attorney:  Charles  P.  Besecky 
(202)  622-3860 

CC:INTL 

Agency  Contact:  Aaron  A.  Farmer, 
Senior  Counsel.  Department  of  the 
•Treasury.  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington.  DC  20224 
Phone:  202  622-3860 

RIN:  1545-BA79 

2921.  •  ALLOCATION  AND 
APPORTIONMENT  OF  INTEREST 
EXPENSE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  864;  26  USC 
7805 

CFR  Citation:  26  CFR  1 


Legal  Deadline:  None 

Abstract:  This  regulation  provides 
guidance  with  respect  to  methods  of 
apportioning  interest  expense  imder 
section  864(e). 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemhitent  Levels  Affected:  None 

Addttional  Infonnation:  REG-129447-Ol 

Drafting  attorney:  Melissa  D.  Amdt 
(202)  622-3850 

Reviewing  attorney:  Anne  Devereaux 
(202)  622-3850 

Treasury  attorney:  Michael  Caballero 
(202)  622-0851 

CC:INTL 

Agency  Contact:  Melissa  D.  Amdt, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3850   . 

Related  RIN:  Relate<f  To  1545-BA02 

RIN:  1545-BA92 

2922.  •  EARNINGS  AND  PROFITS 
ATTRIBUTION  PRINCIPLES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  regulation  will  address 
the  manner  in  which  earnings  and 
profits  are  attributed  to  shares  under 
sections  1248  and  367. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined  » 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  REG-135866-02 

Drafting  attorney:  Mark  R.  Pollard  (202) 
622-3850 

Reviewing  attorney:  Richard  L. 
Chewning  (202)  622-3850 

CC:fNTL 

Agency  Contact:  Marie  R.  Pollard, 
Attorney- Advisor.  Department  of  the 
Treasury,  Internal  Revenue  Service, 
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1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3850 

RIN:  1545-BA93 


2923.  •  GUIDANCE  TO  FACILITATE 
ELECTRONIC  TAX  ADMINISTRATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  regulation  will  facilitate 
electronic  tax  administration. 

Timetable: 

Action 


Addttional  Infonnation:  REG-138618-02 

Drafting  attorney:  Tara  P.  Volungis 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3070 

Treasxuy  attorney:  Julian  Kim  (202) 
622-1981 

CC:P&SI 

Agency  Contact:  Tara  P.  Volimgis. 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3080 


IMe  FR  Cite        r||).  i545_bB07 


NPRM  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Addttional  Information:  REG-i 37243-02 

Drafting  attorney:  Brinton  T.  Warren 
(202)  622-4940 

Reviewing  attorney:  Judith  Wall  (202) 
622-4940 

Treasury  attorney:  Elizabeth  Askey 
(202)  622-0224 

CC:PA&APJP 

Agency  Contact:  Brinton  T.  Warren, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4940 

RIN:  1545-BA96 

2924.  e  DISCLOSURE  OF 
REPORTABLE  TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805 

CFR  Cttation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  regulation  provides 
guidance  imder  section  6011  regarding 
disclosure  of  reportable  transactions. 

Timetable: 

Action  OMe         FR  Cite 


NPRM  12/00^)3 

Regulatory  Flexiblltty  Analysis 
Required:  Undetermined 

Small  Enttties  Affectad:  No 

Government  Levels  Affected:  None 


2925.  •  REGISTRATION  OF 
REPORTABLE  TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttiOrity:  26  USC  7805;  26  USC 
6111 

CFR  Cttation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  regiilation  provides 
guidance  under  section  6111  regarding 
the  registration  of  reportable 
transactions. 

Timetable: 


Action 


FR  CHe 


NPRM 


12/00/03 


Regulatory  Flexiblltty  Analysis 
Required:  Undetermined 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Addttional  Information:  REG-i  38621-02 

Drafting  attorney:  Tara  P.  Volimgis 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3070 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P8tSI 

Agency  Contact:  Tara  P.  Volimgis, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3080 

RIN:  1545-BB08 


2926.  e  UST  MAINTENANCE 
REQUIREMENT  FOR  REPORTABLE 
TRANSACTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805:  26  USC 
6112 

CFR  Cttation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  This  regulation  provides 
guidance  under  section  6112  regarding 
the  maintenance  and  furnishing  of  lists 
of  investors  in  reportable  transactions. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/00/03 

Regulatory  Flexibiitty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  levels  Affected:  None 

Addttional  Information:  REG-l 38624-02 

Drafting  attorney:  Tara  P.  Volungis    , 
(202)  622-3080 

Reviewing  attorney:  Christine  Ellison 
(202)  622-3070 

Treasury  attorney:  Julian  Kim  (202) 
622-1981 

CC:P&SI 

Agency  Contact:  Tara  P.  Volungis, 
Attorney-Advisor,  Department  of  the 
Treasury.  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3080 

RIN:  1545-BB09 

2927.  e  AUTHORIZATION  FOR  IRS  TO 
CHARGE  FEES  FOR  COPYING 
EXEMPT  ORGANIZATION  RETURNS 

Priority:  Info./Admin./Other 

Legal  Authority:  26  USC  6104 

CFR  Cttation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  The  proposed  regulation 
provides  authorization  for  Internal 
Revenue  Service  to  charge  fees  for 
copying  Exempt  Organization  returns. 

Timetable: _^ 

Action  Dele         FR  CHe 


NPRM  12/O0A)4 

Regulatory  Flexibiitty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Ljevels  Affected:  None 


75104 
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Long-Term  ActkMis 


Additional  Infonnatlon:  REG-142538-02 

Drafting  attorney:  Sarah  Tate  (202)  622- 
4590 

Reviewing  attorney:  Lynnette  Piatt 
(202)  622-4590 

CC:PftA:DP&L 

Agency  Contact  Sarah  Tate,  Attorney- 
Advisor,  Department  of  the  Treasury, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW,  Washington. 
DC  20224 
Phone:  202  622-4590 


WH:  Related  To  1545-BB22 
RIN:  1545-BB21 

2928.  •  AUTHOniZATlON  FOR  IRS  TO 
CHARGE  FEES  FOR  COPYING 
EXEMPT  ORGANIZATIONS  RETURNS 
(TEMPORARY) 

Priority:  Info./Admin./Other 

Legal  Autiioiity:  26  USC  6104 

CFR  Citation:  26  CFR  301 

Legal  Deadline:  None 

Abstract:  The  temporary  regulation 
provides  authorization  for  Internal 
Revenue  Service  to  charge  fees  for 
copying  Exempt  Organization  returns. 

Timetable: 


Action 


PR  CM* 


Temporary  Regulation  12/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-142538-02 

Drafting  attorney:  Sarah  Tate  (202)  622- 
4590 

Reviewing  attorney:  Lynnette  Piatt 
(202)  622-4590 

CC:PftA:DP&L 

Agertcy  Contact:  Sarah  Tate,  Attorney- 
Advisor,  Department  of  the  Treasiuy, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224 
Phone:  202  622-4590 

Related  RIN:  Related  To  1545-BB21 

RIN:  1545-BB22 


2929.  •  STRUCTURED  SETTLEMENT 
FACTORING  TRANSACTIONS 
(TEMPORARY) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  115 

CFR  Citation:  26  CFR  1:  26  CFR  602 

Legal  Deadline:  None 

Abstract:  These  regulations  relate  to 
section  5891  of  Internal  Revenue  Code. 
Section  5891  imposes  a  40  percent 
excise  tax  upon  any  person  who 
acquires  structured  settlement  payment 
rights  in  a  structured  settlement 
factoring  transaction.  These  regulations 
provide  the  manner  and  method  of 
reporting  and  paying  the  excise  tax. 

Timetable: 


Action 


Dal*  FR  OH* 


Temporary  12AXV03 

Regulations 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-i 39768-02 

Drafting  attorney:  Shareen  S.  Pflanz 
(202)  622-4920 

Reviewing  attorney:  Charles  Strickland 
(202)  622-4960 

CC:IT&A 

Agency  Contact:  Shareen  S.  Pflanz, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-4920 

Related  RIN:  Related  To  1545-BB14 

RIN:  1545-BB24 

2930.  •  ACCRUAL  RULES  FOR 
CREDITABLE  FOREIGN  TAXES  AND 
GUIDANCE  ON  CHANGE  IN  TAXABLE 
YEAR 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  26  USC  7805 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

AlMtract:  These  proposed  regulations 
will  clarify  the  rules  for  determining 
when  a  creditable  foreign  tax  accrues 
and  may  be  claimed  as  a  credit,  and 
will  provide  guidance  for  determining 
the  allowable  foreign  tax  credit  upon 
a  change  in  the  U.S.  taxable  year. 


Timetable:  Next  Action  Undetermined 

Regulatory  Flexibiltty  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Goverrunent  Levels  Affected:  None 

Additional  Information:  REG-144597-02 

Drafting  attorney:  Margaret  A.  Hogan 
(202)  622-3850 

Reviewing  attorney:  Barbara  A.  Felker 
(202)  622-3850 

CC:INTL 

Agency  Contact:  Margaret  A.  Hogan, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-3850 

RIN:  1545-BB27 


2931.  •  TREATMENT  OF  SERVICES 
UNDER  SECTION  482 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
482 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  These  proposed  regulations 
would  provide  additional  guidance 
imder  section  482  regarding  services. 

Timetable: 


Action 


[Me 


FR  on* 


NPRM  12AXy03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-146893-02 

Drafting  attorney:  Douglas  L.  Giblen 
(202)  874-1490 

Reviewing  attorney:  John  M.  Breen 
(202)  874-1490 

Treasury  attorney:  Rocco  Femia  (202) 
622-1755 

CC:INTL 

Agency  Contact:  Douglas  L.  Giblen, 

Attorney-Advisor,  Department  of  the 

Treasury,  Internal  Revenue  Service,  950 

L'Enfant  Plaza  SW,  Washington.  DC 

20024 

Phone:  202  874-1490 

RIN:  1545-BB31 
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Department  of  ttie  Treasury  (TREAS) 
Internal  Revenue  Service  (IRS) 


Completed  Actions 


2932.  ELECTINQ  SMALL  BUSINESS 
TRUST 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  l;  26  CFR  602 

Cowpleled: 

nt— on Pate         FRCWe 

Final  Action  05/14A)2  67  FR  34388 

Completed  by  TD 
8994 

ReguMory  Flexibitny  Analysis 
RsquirsdrNo 

Govsmmsnt  Lavsis  Affected:  None 

Agsncy  Contact:  James  A.  Quinn 
Phone:  202  622-3070 

Bradford  R.  Poston 
Phone:  202  622-3060 

RIN:  1545-AU76 


2935.  RELIEF  FROM  JOINT  AND 
SEVERAL  LIABILITY  ON  JOINT 
RETURN 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

MinipMiPQ* 

PR 


2933.  REQUIRED  DISTRIBUTIONS 
FROM  QUAURED  PLANS  AND 
INDIVIDUAL  RETIREMENT  PLANS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  l 

Coinplslsd: 

Reason 


FR  Cite 


Final  Action  04/17/02  67  FR  18988 

Completed  by  TD 
8987 

Regulatory  Flexibility  Analysis 
Required:  No 

Govsmmsnt  Levels  AftSctsd:  None 

Agsncy  Contact:  Cathy  A.  Vohs 
Phone:  202  622-6090 

ReMsd  RIN:  Related  To  1545-AY6g, 
Related  To  1545-AY70 

RIN:  1545-AV82 

2934.  MIDDLEMAN  REGULATION 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  26  CFR  l 
Compistsd: 


2938.  COMPROMISES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  301 

Cowplslsd: 

FR  die 


Data 


FR  CHa 


Final  Action  07/26/02  67  FR  48754 

Completed  by  TD 
9010 

Rsgulstory  Flexibility  Ansiysis 
Rsqulrsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contact:  Nancy  L.  Rose 
Phone:  202  622-4910 

RIN:  1545-AW48 


Final  Action  07/18/02  67  FR  47278 

Completed  by  TD 
9003 

RsguMory  FtsxMHty  Ansiysis 
I:  No 


Govsmmsnt  Lsvsis  AffSctsd:  None 

Agsncy  Contsct  Charles  A.  HaU 
Phone:  202  622-4940 

RIN:  1545-AW64 

2936.  INFORMATION  REPORTING  FOR 
PAYMENTS  OF  INTEREST  ON 
EDUCATION  LOANS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  l;  26  CFR  301 

Compistsd: 

FR  CMe 


Final  Action  04/29/02  67  FR  37671 

Completed  by  TD 
8992 

Rsgulstory  FIsxibllity  Ansiysis 
Rsqulrsd:  Yes 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contsct  Donna  J.  Welch 
Phone:  202  622-4910 
Fax:  202  927-9248 

RIN:  1545-AW67 


2937.  MODIFICATIONS  AND 
ADDITIONS  TO  THE  UNIFIED 
PARTNERSHIP  AUDIT  PROCEDURES 

Priority:  Substantive.  Nonsignificant 

CFR  CItstlon:  26  CFR  301 

Compistsd: ' 


FR  CMe 


FinalAction  10A)4A)1  66FR50541 

Completed  by  TD 
8965 

Rsgulstory  FIsxibllity  Ansiysis 
Rsqulrsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contsct  Horace  Howells 
Phone:  202  622-3050 

RIN:  1545-AW86 


Final Adxxi  07/23/02  67FR4802S 

CompMedbyTD 
9007 

Rsgulstory  FtexMHty  Ansiysis 
flsqulrsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contact  Frederick  W. 

Schindler 

Phone:  202  622-3620 

RIN:  1545-AW88 

2939.  TRANSFER  OF  REMIC 
RESIDUAL  INTEREST 

Priority:  Substantive.  Nonsignificant 

CFR  CHatfon:  26  CFR  l 

Compistsd: 

FR  CMi 


FinalAction  07/19/02  67 FR 47451 

Completed  by  TD 
9004 

Reguistory  FIsxiMllty  Ansiysis 

Rsqulrsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contsct:  Courtney  Shepardson 
Phone:  202  622-3930 

RIN:  1545-AW98 


2940.  CHANGE  OF  ANNUAL 
ACCOUNTING  PERIOD 

Priority:  Substantive,  Nonsignificant 

CFR  CKstlon:  26  CFR  1 

Compistsd: 

Raeeon 


FR  cue 


Rnal  Action  05/17/02  67  FR  35009 

Completed  by  TD 
8996 

Reguistory  FIsxibllity  Ansiysis 

Rsqulrsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contsct:  Michael  F.  Schmit 
Phone:  202  622-4960 

RIN:  1545-AX15 

2941.  AGENT  FOR  THE 
CONSOUDATED  GROUP 

Priority:  Substantive.  Nonsignificant 

CFR  CItstlon:  26  CFR  1:  26  CFR  602 
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Completed: 


Completsd  Actions 


Reason 


FR  CH0 


Final  ActKXi  06/26^2  67  FR  43538 

Completecl  by  TD 
9002 

Regulatory  RexMIRy  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  George  Robert 

Johnson 

Phone:  202  622-7930 

Fax:  202  622-6889 

RIN:  1545-AX56 

2942.  EQUITY  OPTIONS  WITH 
FLEXIBLE  TERMS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  1 

Completad: 

Reason  Date         FR  Cite 


Final  Action  04/29^2  67  FR  20896 

Compteted  by  TD 
8990 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Pamela  Lew 
Phone:  202  622-3950 
Fax:  202  622-5699 


RIN:  1545-AX66 


2943.  CLARIFICATION  OF  ENTITY 
CLASSIFICATION  RULES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  301 

Completed: 

FR  Cite 


Final  Action  06/01/02  67  FR  49862 

Compieted  by  TD 
9012 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Camille  B.  Evans 
Phone:  202  622-3870 

RIN:  1545-AX75 

2944.  DETERMINATION  OF  BASIS  OF 
PARTNERS'  INTEREST;  SPECIAL 
RULES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 


Complelad: 


Reason 


Final  Action  03/29A)2  67  FR  151 12 

Compteted  by  TD 
8986 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barbara  MacMillan 
Phone:  202  622-3050 

RIN:  1545-AX94 


2945.  HEDGING  TRANSACTIONS 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  26  CFR  l:  26  CFR  602 
Completed: 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Karen  Rennie  Quarrie 
Phone:  202  622-3880 


FR  Cite 


Oats 


FR  Cits 


Final  Action  03/20/02  67  FR  12863 

Compteted  by  TD 
8985 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Elizabeth  Handler 
Phone:  202  622-3940 

RIN:  1545-AY02 


2946.  REGULATIONS  GOVERNING 
PRACTICE  BEFORE  THE  INTERNAL 
REVENUE  SERVICE 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  31  CFR  10 

Compieted: 

FR  CMS 


Final  Action  07/26A)2  67  FR  48760 

Compteted  by  TO 
9011 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Brinton  T.  Warren 
Phone:  202  622-4940 

RIN:  1545-AY05 

2947.  GUIDANCE  FOR  IMPOSING  TAX 
UABILITY  ON  FOREIGN  PERSONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1 

uompwwa. 

FR  CHs 


Final  Action 
Compteted  by  TD 
8999 


06/12/02  67  FR  40157 


RIN:  1545-AY13 


2948.  MID-CONTRACT  CHANGE  IN 
TAXPAYER 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1;  26  CFR  602 

Completed:  - 


Reason 


FR  CHe 


Final  Action  05/15/02  67  FR  34603 

Compteted  by  TD 
8995 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  M.  Aramburu 
Phone:  202  622-4960 

RIN:  1545-AY31 

2949.  GUIDANCE  UNDER  SUBPART  F 
RELATING  TO  PARTNERSHIPS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  l 

Completed:  


Reason 


FR  Cits 


Final  Action  07/23«)2  67  FR  48020 

Compteted  by  TD 
9008 

Regulatory  FlexMllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Jonathan  A.  Sambur 
Phone:  202  622-3840 

RIN:  1545-AY45 

2950.  GUIDANCE  NECESSARY  TO 
FACILITATE  ELECTRONIC  TAX 
ADMINISTRATION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1;  26  CFR  301 

Completed: 

Rsason  Dels         FR  CHs 

Final  Action  04/24/02  67  FR  20028 

Compieted  by  TD 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
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Agency  Contact:  Sara  P.  Shepherd 
Phone:  202  622-4960 

Retalad  RIN:  Related  To  1545-AY04 

RIN:  1545-AY56 

2951.  INSURANCE  COMPANIES-TAX 
UNDER  SUBCHAPTER  L 

Priority:  Substantive.  Nonsignificant 
CFR  Citation:  26  CFR  1 

Complatad: 

FR  CMS 


Fmal  Action  05«)7/02  67  FR  30547 

Compteted  by  TD 
8993 

Regulatory  Flexibility  Analyste 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Patrick  E.  White 
Phone:  202  622-3920 

RIN:  1545-AY60 


2952.  FOREIGN  PARTNERS 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  26  CFR  1 
Completed: 


Reason 


FR  Cits 


Final  Action'  07/23«)2  67  FR  4801 7 

Completed  by  TD 
9008 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Daniel  Carmody 
Phone:  202  622-3050 


RIN:  1545-AY66 


2953.  NOTICE  TO  INTERESTED 

PARTIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  1;  26  CFR  601 

Completed: 

FR  Cits 


2954.  REQUIRED  DISTRIBUTIONS 
FROM  RETIREMENT  PLANS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  1;  26  CFR  54 


Final  Action  07/19/02  67  FR  47454 

Compieted  by  TD 
9006 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Pamela  R.  Kinard 
Phone:  202  622-6060 

RIN:  1545-AY68 


FR  CHs 


Final  Action  04/17/02  67  FR  18968 

Compieted  by  TD 
8987 

Regulatory  Flexibility  Analysis 

naqulrad:  No 

Government  Lsfvals  Aftoctad:  None 

Agency  Contact:  Cathy  A.  Vohs 
Phone:  202  622-6090 

Related  RIN:  Related  To  1545-AV82, 
Related  To  1545-AY70 

RIN:  1545-AY69 

2955.  REQUIRED  DISTRIBUTIONS 
FROM  RETIREMENT  PLANS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l;  26  CFR  54 

Completed: j 

nsston Pats         FR  CHs 

Final  Action  04/17/02  67  FR  18988 

Compteted  by  TD 
8987 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affectad:  None 

Agency  Contact  Cathy  A.  Vohs 
Phone:  202  622-6090 
Related  RIN:  Related  To  1545-AY69, 
Related  To  1545-AV82 

RIN:  1545-AY70 

2956.  GUIDANCE  UNDER  SECTION 
355(E);  RECOGNITION  OF  GAIN  ON 
CERTAIN  DISTRIBUTIONS  OF  STOCK 
OR  SECURITIES  IN  CONNECTION 
WITH  AN  AQUISmON 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  26  CFR  l 


2957.  DISCLOSURES  OF  RETURN 
INFORMATION  TO  OFFICERS  AND 
EMPLOYEES  OF  THE  DEPARTMENT 
OF  AGRICULTURE  FOR  CERTAIN 
STATISTICAL  PURPOSES  AND 
RELATED  ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  301 

FR  CHs 


FR  CHs 


FinalAction  04/26/02  67FR20632 

Compieted  by  TD 
8988 

Regulatory  Flexibility  Analyaia 

Required:  No 

Government  Levela  Affected:  None 

Agency  Contact  Amber  R.  Cook 
Phone:  202  622-7530 


FinalAction  06/19«)2  67FR41621 

Compteted  by  TD 

9001 

Regulatory  Flexibility  Analyaia  . 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  E.  Conley 
Phone:  202  622-4580 

RIN:  1545-BA56  . 


2958.  MODIFICATION  OF  TAX 
SHELTER  RULES  III 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  26  CFR  l:  26  CFR  301; 
26  CFR  602 

Completed: 


Rsason 


FR  CHs 


FinalAction  06/1 8A)2  67 FR 41324 

Compteted  by  TD 
9000 

Regulatory  Flexibility  Anaiyals 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Danielle  M.  Grimm 
Phone:  202  622-3080 

Tara  P.  Volungis 
Phone:  202  622-3080 

Related  RIN:  Related  To  1S45-AW26, 
Related  To  1545-AX79.  Related  To 
1545-AX81 

RIN:  1545-BA62 

2959.  e  TAXATION  OF  TAX-EXEMPT 
ORGAMZATION'S  INCOME  FROM 
CORPORATE  SPONSORSHIP 

Priority:  Routine  and  Frequent 

Legal  Authority:  26  USC  965 

CFR  Citation:  26  CFR  l 

None 


RIN:  1545-BA55 


Abstract  These  final  regulations 
provide  that  qualified  sponsorship 
payments  are  not  unrelated  business 
taxable  income.  A  qualified 
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TREAS— IRS 


Completed  Actions 


sponsorship  payment  is  defined  as  a 
payTnent  of  money,  a  transfer  of 
property,  or  the  performance  of 
services,  by  any  person  engaged  in  a 
trade  or  business,  where  there  is  no 
arrangement  or  expectation  that  the 
person  will  receive  an  substantial 
return  benefit  in  exchange  for  the 
payment.  A  substantial  return  benefit 
is  defined  as  any  benefit  other  than  (1) 
use  or  acknowledgement  of  the  payor's 
name  or  logo,  or  (2)  certain  goods  or 
services  that  have  an  insubstantial 
value.  Payments  made  for  naming 
rights  are  considered  qualified 
sponsorship  payments;  however, 
payments  made  for  exclusive  provider 
rights  are  not  qualified  sponsorship 
payments. 

TImetabie: 


Action 


DM*  FR  CHa 


03/01/00  65  FR  11012 
04/25/02  67  FR  20433 


NPRM 
Final  Action 
Compteted  by  TD 
*8991 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitias  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Additional  Information:  REG-209601-92 

Drafting  attorney:  Barbara  E.  Beckman 
(202)  622-6080 

Reviewing  attorney:  Stephanie  Ck)hen 
(202)  622-6080  and  Susan  Brown  (202) 
622-0999 

CC:TEGE 

Agency  Contact  Barbara  E.  Beckman. 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6080 

Related  RIN:  Related  To  1545-AR19 

RIN:  1545-BA68 


2960.  •  LOSS  UMUATION  RULES- 
AMENDED 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  26  USC  7805;  26  USC 
337(d) 

CFR  Citation:  -26  CFR  1;  26  CFR  602 

Legal  Deadline:  None 

Abstract:  To  clarify  certain  aspects  of 
the  temporary  regulations  relating  to 


the  deductibility  of  losses  recognized 
on  dispositions  of  subsidiary  stock  by 
members  of  a  consolidated  group. 

Timetable: 


Action 


FR  Cite 


Final  Action  05/31/02  67  FR  37998 

Compteted  by  TD 
8998 

Regulatory  Flextt>lllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-123305-02 

Drafting  attorney:  Lola  L.  Johnson  (202) 
622-7550 

Reviewing  attorney:  Sean  P.  Duffley 
(202)  622-7530 

CC:CORP 

Agency  Contact:  Lola  L.  Johnson, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-7550 

Related  RIN:  Related  To  1545-BA52. 
Related  To  1545-BA51 

RIN:  1545-BA74 

2961.  •  CARRYBACK  OF 
CONSOUDATED  NET  OPERATING 
LOSSES  TO  SEPARATE  RETURN 
YEARS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805;  26  USC 
1502 

CFR  Citation:  26  CFR  1 

Legal  Deadline:  None 

Abstract:  This  regulation  will 
harmonize  the  waiver  election  in 
section  1.1502-21(b)(3)  with  the 
amendments  to  IRC  172(b)  in  the  Job 
Creation  and  Worker  Assistance  Act  of 
2002. 

Tknetabla: 


AcUon 


FR  OH* 


Final  Action  0S/31A)2  67  FR  38000 

Compteted  by  TD 
8997 

Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  REG-122564-02 


Drafting  and  reviewing  attorney:  Marie 
MiLies-Vasquez  (202)  622-7770 

Treasury  attorney:  Audrey  Nacamuli 
(202)  622-5721 

CC:CORP 

Agency  Contact:  Marie  Milnes- 
Vasquez,  Attorney-Advisor,  Department 
of  the  Treasury,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, . 
Washington.  DC  20224 
Phone:  202  622-7770 

Related  RIN:  Related  To  1545-BA73 

RIN:  1545-BA76 


2962.  •  REFUND  OF  MISTAKEN 
CONTRIBUTK>NS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  26  USC  7805 

CFR  Citation:  26  CFR  l 

l.egal  Deadline:  None 

Abstract:  The  final  regulations  provide 
guidance  relating  to  the  return  of 
employer  contributions  or  withdrawal 
liability  payments  from  multi-employer 
plans. 

TlmetaMa: 


Action 


Dal* 


FR  Gila 


NPRM  03/01/83  48  FR  10374 

Final  Action  07/22/02  67  FR  47692 

Completed  by  TD 

9005 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Addltional  Information:  REG-209481-80 

Drafting  attorney:  John  T.  Ricotta  (202) 
622-6060 

Reviewing  attorney:  Jerry  Holmes  (202) 
622-6090 

Treasury  attorney:  Harlan  Weller  (202) 
622-1001 

CC:TEGE 

Agency  Contact:  John  T.  Ricotta, 
Attorney-Advisor,  Department  of  the 
Treasury,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW, 
Washington,  DC  20224 
Phone:  202  622-6060 

RIN:  1545-BA87 

BUJNQ  COOC  4«M-01-« 
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Department  of  the  Treasury  (TREAS) 
Office  of  Thrift  Supervision  (OTS) 


Proposed  Rule  Stage 


2963.  CAPITAL  RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1462;  12  USC 
1462a:  12  USC  1463;  12  USC  1464;  12 
USC  1467a;  12  USC  1835;  12  USC 
1848;  12  USC  4808 

CFR  Citation:  12  CFR  567 

l.egal  Deadline:  None 

Abstract:  OTS  has  underway  a  number 
of  regulatory  amendments  to  its  capital 
standards  for  savings  associations. 
These  amendments  implement  section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRIA). 
CDRIA  reqiiires  the  Federal  banking 
agencies  to  make  their  capital  rules  and 
other  rules  more  uniform. 
The  agencies  jointly  issued  a  final  rule 
that  treats  recourse  obligations  and 
direct  credit  substitutes  consistently. 
The  rule  also  adds  new  standards  for 
the  treatment  of  residual  interests, 
including  a  concentration  limit  for 
credit-enhancing  interest  only  strips.  In 
addition,  the  rule  varies  the  risk-based 
capital  requirement  for  positions  in 
securitized  asset  transactions  according 
to  relative  risk  exposure. 

The  agencies  plan  to  issue  a  notice  of 
proposed  rulemaking  (NPRM)  that 
would  introduce  the  domestic 
implementation  of  the  New  Basel 
Capital  Accord  (Basel  II).  This  would 
include  modifications  to  the  current 
U.S.  domestic  capital  framework,  and 
an  introduction  to  an  advanced  internal 
ratings-based  (IRB)  approach  to  credit 
risk. 


Ciaims  on  Securities  Hrms 

NPRM  12/06/00  (65  FR  76180) 
NPRM  Comment  Pefiod  End  01/22/01 
Final  Rule  04A)9/02  (67  FR  16971) 
imptomentation  of  a  Revised  Basel  Capital 
Accord  (formerfy  Modified  Domestic 
Capital  Framenvorfc) 
NPRM  06/00/03 


Recourse  Arrangements  and  Direct  Credit 
Substituteameslduals  in  Securitizations 

Recourse  ANPRM  05/25/94  (59  FR 

27116) 
Recourse  NPRM  05/25/94  (59  FR  271 16) 
Recourse  NPRM  1 1/05/97  (62  FR  59944) 
Recourse  NPRM  Correction  1 1/20/97  (62 

FR  62234) 
Recourse  NPRM  03/08/00  (65  FR  12320) 
Recourse  NPRM  Comment  Period  End 

06/07/00 
Residuals  NPRM  09/27/00  (65  FR  57993) 
Residuals  NPRM  Comment  Period  End 

12/26/00 
Recourse/Residuals  Final  Rule  1 1/29/01 

(66  FR  59614) 

Regulatory  Flexibility  Anaiysia 

Required:  No 

Government  l.avals  Affected:  None 

Agency  Contact:  Michael  D.  Solomon, 
Senior  Program  Manager  for  Capital 
Policy,  Supervision  Policy,  Department 
of  the  Treasury,  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552 
Phone:  202  906-5654 

« 

Teresa  Scott,  Counsel  (Banking  and 

Finance),  Department  of  the  Treasury, 

Office  of  Thrift  Supervision.  1700  G 

Street  NW.,  W^hington.  DC  20552 

Phone:  202  906-6478 

Fax:  202  905-6518 

Email:  teresa.scottdots.treas.gov 

David  Riley,  Project  Manager  for 
Capital  Policy,  Supervision  Policy, 
Department  of  the  Treasury,  Office  of 
Thrift  Supervision.  1700  G  Street  NW., 
Washington,  DC  20552 
Phone:  202  906-6669 

RIN:  1550-ABll 


2964.  FAIR  CREDIT  REPORTING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  I462a;  12 
USC  1463;  12  USC  1464;  12  USC 
1467a;  12  USC  1828;  ... 

CFR  Citation:  12  CFR  571 


Department  of  the  Treasury  (TREAS) 
Office  of  Thrift  Supervision  (OTS) 


2965.  RECORDKEEPING  AND 
CONHRMATION  REQUIREMENTS  FOR 
SECURITIES  TRANSACTIONS; 
nOUCIARY  POWERS  OF  SAVINGS 
ASSOCIATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  I462a;  12 
USC  1463:  12  USC  1464 


Deadline:  Final,  Statutory,  May 
12,  2000. 

Abatract:  OTS  and  the  other  Federal 
banking  agencies  are  developing 
regulations  implementing  provisions  of 
the  Fair  Credit  Reporting  Act.  Subject 
to  certain  conditions,  these  regulations 
would  permit  institutions  to  share 
"other  information"  with  affiliates 
without  becoming  consimier  reporting 
agencies  (affiliate  sharing).  The 
proposed  jregulations  would  specify 
that  institutions  must  provide  notice 
and  an  opportunity  to  opt-out  to 
consumers  before  sharing  "other 
information"  with  their  affiliates. 

The  agencies  have  analysed  the 
comments  received  and  are  now  in  the 
process  of  developing  a  revised  notice 
of  proposed  rulemaking. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comrtwnt 

Period  End 
NPRM  Update 
Second  NPRM 


ia«V00  65  FR 63120 
12/04A)0 

03/27/01   66  FR  16624 
12/00/02 


Regulatory  Flexibility  Anaiysia 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cindy  Baltierra, 
Program  Analyst,  Compliance  Policy, 
Department  of  the  Treasury,  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington,  DC  20552 
Phone:  202  906-6540 

Paul  Robin,  Special  Counsel, 
Department  of  the  Treasury,  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington,  DC  20552 
Phone:  202  906-6648 

RIN:  1550-AB33 


Rnai  Rule  Stage 


CFR  Citation:  12  CFR  550;  12  CFR  551 

Legal  Deadline:  None 

Ai>Stract:  OTS  issued  a  proposed  rule 
adopting  new  recordkeeping  and 
confirmation  requirements  for  securities 
transactions.  This  rule  would  afford 
thrift  customers  the  same  protections 
and  disclosures  as  bank  customers: 


ensure  that  OTS  examiners  will  be  able 
to  evaluate  a  thrift's  compliance  with 
securities  laws  and  to  assess  whether 
thrifts  effect  securities  transactions 
safely  and  soundly;  and  pcovide 
savings  associations  with  formal 
guidance  for  effecting  securities 
transactions.  The  proposed  rule  would 
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Rnal  Rule  Stage 


amend  OTS's  regiilations  governing  the 
fiduciary  powers  of  Federal  savings 
associations  to  codify  recent  OTS 
interpretive  letters  and  make  other 
changes. 

Tlmfbto: 

Action  Dal*  FR  CM* 


Phone:  202  906-5636 
RIN:  1550-AB49 


06/11/02  67  FR  39886 
08/12/02 

11/0OA)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Ru(e 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemmerrt  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Timothy  Leary. 
Counsel  (Banking  and  Finance). 

Regulations  and  Legislation  Division, 
Department  of  the  Treasur\',  Office  of 
Thrift  Supervision.  1700  G  Street  NW., 
Washington.  DC  20552 
Phone:  202  906-7170 

Judi  McCormick,  Trust  Specialist, 
Supervision  Policy.  Department  of  the 
Treasury,  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington.  DC 
20552 


2966.  •  REGULATORY  REPORTING 
STANDARDS:  QUAUFICATIONS  FOR 
INDEPENDENT  PUBUC  ACCOUNTS 
PERFORMING  AUDIT  SERVICES  FOR 
VOLUNTARY  AUDIT  RLERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  12  USC  1463 

CFR  Citation:  12  CFR  562 

Legal  Deadline:  None 

Abstract:  The  Office  of  Thrift 
Supervision  (OTS)  is  adopting  an 
interim  final  rule  that  amends  its 
annual  independent  audit  requirements 
for  small,  nonpublic,  highly  rated 
savings  associations  that  voluntarily 
obtain  independent  audits.  OTS  is 
eliminating  the  requirement  that  the 
public  accountant  performing  the 
voluntary  audits  comply  with  the 
independent  requirements  and 
interpretations  of  the  Securities  and 
Exchange  Commission  and  its  staff. 
This  change  will  make  OTS' 
requirements  more  consistent  with 


those  of  the  other  Federal  banking 
agencies  and  will  avoid  the  potential 
regulatory  burden  that  could  otherwise 
result  from  other  regulatory  action. 


TImetabIa: 


Action 


FR  Cite 


Interim  Rnal  Rule 


11AXy02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Teresa  Scott,  Counsel 
(Banking  and  Finance).  Department  of 
the  Treasury.  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552 
Phone:  202  906-6478 
Fax:  202  905-6518 
Email:  teresa.scott@ots.treas.gov 

Christine  Smith,  Project  Manager 

(Supervision  Policy),  Department  of  the 

Treasury.  Office  of  Thrift  Supervision, 

1700  G  Street  NW.,  Washington,  DC 

20552 

Phone:  202  906-5740 

RIN:  1550-AB54 


Department  of  the  Treasury  (TREAS) 
Office  of  Thrift  Supervision  (OTS) 


Long-Term  Actions 


2967.  DIRECTORS  AND  OFFICERS 
Priority:  Substantive,  Nonsignificant 
CFR  Citation:  12  CFR  545;  12  CFR  563 
Ttmetat>le: 


Karen  Osterloh 
Phone:  202  906-6639 

RIN:  1550-AB19 


Action 


FR  Cite 


NPRM  To  Be  Detemilned 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Robyn  Dennis 
Phone:  202  906-5751 


2968.  COMMUNITY  REINVESTMENT 
ACT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  12  CFR  563e 


FR  cut 


David  A.  Permut 
Phone:  202  906-7505 


Jotnt  ANPRM 
Jotnt  ANPRM 

Comment  Period 

End 
Joint  NPRM 


07/19/01   66  FR  37602 
10/17/01 


To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Richard  Bennett 
Phone:  202  906-7409 

Theresa  A.  Stark 
Phone:  202  906-7054 

Celeste  Anderson 
Phone:  202  906-7990 

RIN:  1550-AB48 
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Office  of  Thrift  Supervision  (OTS) 


Completed  Actions 


2969.  MUTUAL  SAVINGS 
ASSOaATIONS,  MUTUAL  HOLDING 
COMPANY  REORGANIZATIONS,  AND 
CONVERSIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  12  CFR  563b:  12  CFR 
575 

Completed:       

Reaton 


Date 


FR  Cite 


04/09/02  67  FR  17228 
05/09/02 

08/09/02  67  FR  52010 


Second  NPRM 

Second  NPRM 

Comment  Period 

End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Mary  Jo  Johnson 
Phone:  202  906-5739 

David  A.  Permut 
Phone:  202  906-7505 

RIN:  1550-AB24 


2970.  CAPITAL:  QUAUFYING 
MORTGAGE  LOAN,  INTEREST  RATE 
RISK  COMPONENT,  AND 
MISCELLANEOUS  CHANGES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  12  CFR  567 

Completed:  


Reason 


FR  Cite 


Final  Rule 


05/10/02  67  FR  31722 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Teresa  Scott 

Phone:  202  906-6478 

Fax:  202  905-6518 

Email:  teresa.scott@ots.treas.gov 

David  Riley 

Phone:  202  906-6669 

Michael  D.  Solomon 
Phone:  202  906-5654 

RIN:  1550-AB45 


2971.  ALTERNATIVE  MORTGAGE 
TRANSACTION  PARITY  ACT; 
PREEMPTION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  12  CFR  560 

Completed: 

Reason  Dale         FR  Cite 


NPRM 
Final  Rule 


04/25/02  67  FR  20468 
09/26/02  67  FR  60542 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Theresa  A.  Stark 
Phone:  202  906-7054 

Karen  Osterloh 
Phone:  20r906-6639 

RIN:  1550-AB51 

BILUNO  CODE  6720-01 -S 

[FR  Doc.  02-26339  Filed  12-06-02;  8:45  am) 
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DEPARTMENT  OF  VETERANS  AFFAIRS  (VA) 


DEPAirrMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Ch.  I 

Unified  Aganda  of  F«d«ral  Regulatory 
and  Oeregulatory  Actiona 

AGENCY:  Department  of  Veterans  Affairs. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  announces  the 
regulations  that  the  Department  of 
Veterans  AAairs  (VA)  will  have  under 
development  or  review  during  the  12- 
month  period  beginning  October  2002. 
The  purpose  in  publishing  the 


Department's  regulatory  agenda  is  to 
allow  all  interested  persons  the 
opportunity  to  participate  in  VA's 
regulatory  planning. 

ADDRESSES:  Interested  persons  are 
invited  to  comment  on  the  entries  listed 
in  the  agenda  by  contacting  the 
individual  agency  contact  listed  for  each 
entry  or  by  writing  to:  Director.  Office 
of  Regulations  Management  (02D). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Armstrong  at  (202)  273-8605. 


} 


SUPPLEMENTARY  INFORMATK>N:  This 
document  is  issued  pursuant  to 
Executive  Order  12866  "Regulatory 
Planning  and  Review"  (and 
implementing  guidance)  and  the 
Regulatory  Flexibility  Act.  which 
require  that  executive  agencies 
semiannually  publish  in  the  Federal 
Register  an  agenda  of  regulations  that 
VA  will  have  under  development  or 
review.  For  this  edition  of  the 
Department  of  Veterans  Affairs 
regulatory  agenda,  VA's  most  important 
significant  regulatory  action  is  included 
in  The  Regulatory  Plan. 

Roland  Halstead, 

Acting  Director,  Office  of  Regulatory  Law. 
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2972 
2973 

2974 
2975 
2976 
2977 
2978 
2979 
2980 
2981 
2982 

2983 
2984 

2985 
2986 
2987 
2988 
2989 
2990 
2991 


2997 


2998 


Waivers 

Payment  fef  Non-VA  Ptiysidan  Services  Associated  Witti  Eittier  Outpatient  or  Iripatient  Care  Provided  at  Non-VA 

Facilities  • 

Reasonat>le  Charges  for  Medical  Care  or  Services  

VA  Homeless  Providers  Grant  arKi  Per  Diem  Program  Regulations 

Schedule  for  Rating  Disatxiities— The  Musculoskeletal  System  

Schedule  for  Rating  Disabilities— IMeurological  Coocfitions  and  Convulsive  Disorders » 

Schedule  for  Rating  Disat)ilities— Digestive  System 

Schedule  for  Rating  Disability:  The  Spine  -... 

Education  Provisions  of  the  Veterans  Programs  Enhancement  Act  o*  1996 

Definition  of  Psychosis  for  Certain  VA  Purposes  

Additional  Disability  or  Death^Due  to  Hosprtal  Care,  Medical  or  Surgical  Treatment,  Examination,  Training  and  Re- 

hat>ilitation  Services,  or  Compensated  Work  Therapy  Program  

Tuition  Assistarx^  Top  Up,  Licer^ng  and  Certification,  and  Duty  To  Assist  

Veterans  Education:  Additional  Opportunity  To  Participate  in  tt>e  Montgomery  Gi  Bill  and  Other  Miscellaneous 

Issues 

Schedule  for  Rating  Disabilities:  Evaluation  of  Tinnitus  

Accelerated  Payments  Under  the  Montgomery  GI  Bill— Active  Duty  Program  

Amendments  to  Trainir>g  and  Rehabilitation  Programs  

Schedule  for  Rating  Disat>ilities:  Malignant  f^eoplasms  

Schedule  for  Rating  DisatMlities;  Evaluatkxi  of  Multiple  Scars  

Presumption  of  Service  Connection  for  CirrtK>sis  of  ttie  Liver  in  Former  Prisor>ers  of  War  

Effective  Dates  of  Benefits  for  Disability  or  Death  Caused  tiy  Heitxcide  Exposure:  Disposition  of  Unpaid  Benefits 

After  Death  of  Beneficiary  

Administration  of  VA  Education  Benefits— Centralized  Certification  _ 

Universal  Product  Numbers  (UPNs) 

Department  of  Veterans  Affairs  Acquisition  Regulatkxis  Plain  Language  Rewrite  

State  Cemetery  Grants:  Aid  to  Stales  for  Establishment,  Expansion,  and  Improvenrwnt  of  Veterans  Cemeteries  

Standards  for  Collection,  Compromise.  Suspension,  or  Termination  of  Collection  Effort:  Regional  Office  Committee 

on  Waiver  and  Compromises 

Audits  of  States,  Local  Governments,  and  Nonprofit  Organizations;  Grants  and  Agraeinents  With  Institutions  of 

Higher  Education,  Hospitals,  and  Ottier  Nonprofit  Organizations 

Privacy  Act  of  1974 — Exemption  of  Police  and  Security  Records  


2900-AK94 
2900- AL06 
2900-AL30 
2900-AE91 
2900-AF23 
2900- AF24 
2900- AJ60 
2900-AJ68 
2900-AK21 

2900-AK77 
2900-AK80 

2900- AK81 
2900-AK86 
2900-AL22 
2900-AL24 
2900-AL27 
2900-AL32 
2900-AL36 

2900-AL37 
2900-AL43 
2900-AJ45 
2900-AK78 
2900-AH46 

2900- AK10 

2900-AJ62 
2900-AL33 
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3026 
3027 
3028 

3029 

3030 
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3036 
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3038 
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3040 
3041 
3042 
3043 
3044 
3045 

3046 
3047 

3048 
3049 


TMe 


114) 


Provision  of  Dfugs  and  Medicines  Presenbed  by  Non-VA  Physicians — 

Advanced  Health  Care  Ptanning ~ 

Provision  of  Drugs  and  Medicines  to  Certain  Veterans  in  State  Nursing  Homes 

Grants  to  States  for  Constmction  and  Acquisition  of  State  Home  Fadiities 

Payment  or  Reimbursement  for  Emergency  Treatment  Furnished  at  Non-VA  FadWes  (Raf  Plao  Sa 

Reasonabto  Charges  for  Medical  Care  or  Services  

Reasonable  Charges  for  Medical  Care  or  Sennces  

Health  Care  for  Children  Bom  With  One  or  More  Covered  Birth  Defects  to  Vietnam  Veterans  

Civilian  Health  and  Medfcal  Program  of  Department  of  Veterans  Affairs  (CHAMPVA) ..- 

Fisher  Houses  and  Other  Temporary  Lodging  • 

Copayments  for  Inpatient  Hospital  Care  Under  Geographic  Means  Test - ~ ~ 

Priorities  for  Outpetient  IMedical  Sennces  and  Inpatient  Hospital  Care  

Total  Disability  Evaluations  Based  on  Inability  of  the  Individual  To  Engage  in  Substantialty  Gainful  Ein|*>yment 

Schedule  for  Rating  Disabilities;  The  Eye  

Claims  Based  on  Aggravation  of  Nonservice-Connected  Disability 

Exclusions  From  Income  and  htet  Worth  Computations • 

State  Department  as  Agent  of  Department  of  Veterans  Affairs  - 

Govemmentwide  Debannent  and  Suspension  (Nonprocurement)  and  Requirement  for  Dmg-Frse  Worttptece  (As- 
sistance)   


Regulafion 

Identification 

Number 


Fmaiity  of  Decisions 

RerKXjncentent  of  Benefits •• - 

Indeper>dent  Medical  Opinions " — 

EviderKe  From  Foreign  Countries  - 

Filipino  Veterans  Benefit  Improvements  - •- 

Loan  Guaranty:  Pre-Purcfiase  Counseling  Requirements 

VocatiorMi  Training  for  Certain  Chiklren  of  Vietnam  Veterans— Covered  Birth  Defects  and  Spina  Bifida 

Time  Limit  for  Request  for  De  Novo  Review  

Extension  of  the  Presumptive  Period  for  Compensation  for  Gulf  War  Veterans'  Undiagnosed  Illnesses 

Plain  Language  (Reader  Focused  Writing)  Initiative:  National  Sennce  Life  Insurance  (NSLI)  

Exceptions  to  Definition  of  Date  of  Receipt  Based  on  Special  or  Unforeseen  Circumstances  

Increase  in  Rates  Payable  Under  the  Montgomery  GI  Bill— Active  Duty  and  Sunnvors'  and  Dependents'  Edu- 
cational Assistance  Program 

Sewice  Connection  by  Presumption  of  Aggravation  of  a  Chronic  Preexisting  Disease;  Presumption  of  Hert)icide 

Exposure • • 

Loan  Guaranty:  Implementation  of  PdbHc  Law  107-103  

Schedute  for  Rating  Disabilities;  Guidelines  for  Application  of  Evaluation  Criteria  for  Certain  Respiratory  and  Car- 
diovascular Conditions:  Evaluation  of  Hypertension  With  Heart  Disease  

Veterans  Education:  Veterans  Education  and  Benefits  Expansion  Act  of  2001  - 

Compensation  and  Pension  Provisions  of  the  Veterans  Education  and  Benefits  Expansion  Ad  o«  2001  « 

Independent  Study  Approved  for  Certificate  Programs  and  Other  Miscellaneous  Issues — -• 

Testinwny  Certified  or  Under  Oath _..- • •■ 

Increase  in  Rates  Payable  Under  the  Montgomery  GI  Bill— Setective  Resen* 

Department  of  Veterans  Affairs  Acquisition  Regulation— Simplified  Acquisition  Procedures  for  Health  Care  Re- 


sources 


Sealed  Bidding  and  Competitive  Proposals 

The  Board  of  Veterans'  Appeals;  Rutes  of  Practice— l^totion  for  Revtew  of  Decisions  on  Grounds  of  Clear  and  Un- 
mistakable Error  Content  of  Record:  Advancement  on  tf»  Docket _ - 

Rules  of  Practice:  Ktedical  Opinkxis  From  the  Veterans  Heafth  Administratfon 

Appeals  RegulatkxTs:  Trtte  for  Members  of  the  Boanl  of  Veterans  Appeals 

Board  of  Veterans'  Appeals:  Rules  of  Practice— Appeal  Withdrawal •- - - 

Board  of  Veterans'  Appeals:  Speeding  Appellate  Review  for  Aging  Veterans  - - 

Boanj  of  Veterans'  Appeals  Rules  of  Practice:  Use  of  Supptemental  Statement  of  the  Case 

Eligibility  for  Burial  of  Dependent  Adult  Children  of  Eligibte  Veterans;  and  Eligibility  for  Burial  ol  Certain  Filipino 
Veterans • •• t " "  ■" 

Headstone  and  Marker  Appfcatkxi  Required 

Nondiscriminatron  on  the  Basis  of  Race.  Color,  or  Natkxtel  Origin;  Handicap:  and  Age  in  Programs  and  Activities 
Receiving  Federal  Assistance  - •• 

Release  of  lofomiatk>n  From  Departn)ent  of  Veterans  Affairs  Records - - 

Recognition  of  Organizatkjns  and  Accreditetion  of  Representetiyes  
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Department  of  Veterans  Affairs— final  Rule  Stage  (Continued) 

Regulation 

Identification 

Number 


References  in  boldface  appear  In  the  Regulatory  Plart  In  part  II  of  this  issue  of  the  Federal 

Department  of  Veterans  Affairs— Lof)g-Term  Actions 


Sequence 
Number 


3051 
3062 


TWe 


Protection  of  Human  Subjects  

Appeals  Regulations;  Rules  of  Practice 


Department  of  Veterans  Affairs— Completed  Actions 


Regulation 

Idoitification 

Number 


2900-AJOe 
2900-AE78 


3053  Medical  Benefits  Package;  Copayments  for  Extended  Care  Services 

3054  Enrollment— Provision  of  Hospital  and  Outpatient  Care  to  Veterans 

3055  Copayments  for  Inpatient  Hospital  Care  and  Outpatient  Medical  Care  — 

3056  Filipino  Veterans  Eligible  for  Hospital  Care,  Nursing  Home  Care.  arxJ  Medical  Services  

3057  Scfiedule  for  Rating  Disabilities— The  Skin 

3058  Revised  Definition  of  Net  Value  and  Revised  Criteria  for  Pre-Foredosure  Debt  Waivers  

3059  Evidence  on  File  at  Date  of  Death _ 

3060  Intervertebral  Disc  Syndrome 

3061  ;    Ankylosis  aixl  Limitalion  of  Motion  of  Digits  of  tfie  Hands  

3062  '    Accelerated  Benefits  Option  for  Servicemembers'  Group  Life  Insurance  and  Veteram'  Group  Life  Insurance  

3063  National  Service  Lite  Insurance  

3064  Veterans  Vocational  Rehabilitation  and  Education:  Title  Change  

3065  Monetary  Aik>wances  for  Certain  Chlklren  of  Vietnam  Veterans;  Identification  of  CovefBd  Birth  Defects 

3066  Recoupment  of  Nondlsabillty  Severance  Pay  From  VA  Compensation 

3067  Increase  in  Rates  Payable  Under  the  Educational  Assistance  Test  Program  

3068  AdjudKatkxi,  Fiduciary  Activities — Nomerxdature  Ctianges  

3069  Cross  Reference  Change  in  Forms  To  Be  Furnished 

3070  Duty  Periods;  Inactive  Duty  for  Training  

3071  Constnx:tlon  and  Architect-Engineer  Contracts - 

3072  i    Board  of  Veterans'  Appeals — Rules  of  Practice — Attorney  Fee  Matters 

3073  Board  of  Veterans  Appeals  Rules  of  Practice — Effect  of  Procedural  Defects  in  Motions  for  Revision  of  Decisions 

on  Grourxte  of  Clear  arxl  Unmistakat)te  Error 

3074  j    Board  of  Veterans'  Appeals:  Rules  of  Practice— Attorney  Fee  Matters;  Notice  of  Disagreement  Matters  

3075  j    Prohit)ition  of  Interment  or  Memorialization  in  National  Cemeteries  and  Certain  State  Cemeteries  Due  to  Capital 
I     Crimes 


2900-AK32 
2900-AK38 
2g00-AK50 
2900-AL18 
2900-AFOO 
2900-AG20 
2900- AH42 
2900-AI22 
2900-AI44 
2900-AJ80 
2900-AK43 
2900-AK46 
2900-AK67 
2900-AK95 
2900-AL02 
2900-AL10 
2900-AL19 
2900- AL21 
2900- AJ56 
2900-AI98 

2900-AK74 
2900- AL25 

2900-AJ77     - 


Department  of  Veterans  Affairs — Discontinued  Entries 

Fiegulatkxi 

IdentifKation 

Number 

THto 

OilB 

Comments 

290( 

29a 

29CH 
2901 

290 

}-A048 
)-AK58 

>-AK75 

}-AK92 

D-AL05 

operation  of  Child  Care  Centers  at  VA  Facilities 

Loan  Guaranty.  Multfamily  Transitional  Housing  for  Homeless  Veterans  Pro- 
gram 

Veterans  Affairs  Acquisition  RegulatKxi:  Revisions  to  VA  Acquisition  Regula- 
tions Parts  801  Through  805 

Enrollmenf  Decision  Levels— Provision  of  Hospital  and  Outpatient  Care  to 
Veterans 

Reasonable  Charges  for  Medk:al  Care  or  Sendees 

07/30^2002 
08/13/2002 

08/16/2002 

06/21/2002 

09/13/2002 

Withdrawn 
Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

»«*•«  ^  n 
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Department  of  Veterans  Affairs— Discontinued  Entries  (Continued) 

Regulation 

Identification 

Number 

Titie 

Date 

Comments 

2900- AL1 6 

Loan  Guaranty:  Availability  of  Vendee  Financing  for  VA-Acquired  Properties 

10/08/2002 

Withdrawn 

Department 

Of  Veterans  Affairs  (VA)                                                                             Proposed  Rule  Stage 

VETERANS  HEALTH 
ADMINISTRATION 


2972.  WAIVERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  1722A:  PL 
106-117 

CFR  Citation:  38  CFR  17.105 

Legal  Deadline:  None 

Abstract:  The  purpose  of  this 
document  is  to  provide  regulations  to 
formally  establish  the  waiver  process 
for  veterans'  copayments. 


Action 


Date 


FR  Cite 


NPRM 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Nancy  Howard. 

Senior  Program  Analyst  (161), 

Department  of  Veterans  Affairs, 

Veterans  Health  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-8198 

Fax:  202  273-4897 

Email:  nancy.howard@hq.med.va.gov 

RIN:  2900-AK29 

2973.  PAYMENT  FOR  NON-VA 
PHYSICIAN  SERVICES  ASSOCIATED 
WITH  EITHER  OUTPATIENT  OR 
INPATIENT  CARE  PROVIDED  AT  NON- 
VA  FACILITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  50i 

CFR  Citation:  38  CFR  17.56 

Legal  Deadline:  None 

Abstract.  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
medical  regiilations  concerning 
payment  for  non-VA  physician  services 
that  are  associated  with  either 


outpatient  or  inpatient  care  provided  to 
eligible  VA  beneficiaries  at  non-VA 
facilities.  Currently,  38  CFR  17.56 
requires  all  VA  facilities  to  reimburse 
for  non-VA  physician  services  based 
upon  the  Centers  for  Medicare  and 
Medicaid  Services  (CMS)  physician  fee 
schedule  in  effect  at  the  time  the 
services  are  provided.  However,  it  has 
been  determined  that  special 
circumstances  exist  in  the  State  of 
Alaska.  Since  a  large  portion  of  VA 
health  care  provided  in  Alaska  is 
obtained  from  non-VA  sources,  this 
could  negatively  impact  the  quality  of 
care  provided  veterans  living  in  that 
State.  Therefore,  to  ensure  that  the 
amounts  paid  to  physicians  better 
represent  the  local  cost  to  furnish  a 
service  and  to  achieve  program  cost 
reduction,  VA  is  proposing  through  this 
document  that  an  Alaska-specific 
payment  methodology  be  established 
for  inpatient  and  outpatient  non-VA 
physician  services  with  that  State. 

Tbnelable: 


Action 


Date 


FR  Cite 


NPRM 


06/00/03 


Regulstory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rex  Gilmore,  Health 

Administration  Service  (10C3), 

Department  of  Veterans  Afkirs, 

Veterans  Health  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-8300 

RIN:  2900-AK94 

2974.  REASONABLE  CHARGES  FOR 
MEDICAL  CARE  OR  SERVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501;  38  USC 
1721;  38  USC  1729 

CFR  Citation:  38  CFR  17.101 


Legal  Deadline:  None 

Abstract:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
medical  regulations  concerning 
"reasonable  charges"  for  medical  care 
or  services  provided  or  furnished  by 
VA  to  veterans  for  nonservice- 
connected  disabilities.  This  document 
amends  the  regulations  to  revise  the 
charge  structure  and  update  other 
provisions  for  the  purpose  of  providing 
more  precise  charges. 

Timetal>le; 


Action 


Date 


FR  Cite 


NPRM 


04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Cleaver,  Chief 
Business  Office  (161),  Department  of 
Veterans  Affairs,  Veterans  Health 
Administration,  810  Vermont  Avenue 
NW,  Washington.  DC  20420 
Phone:  202  273-8210 
Fax:  202  273-4897 

Related  RIN:  Related  To  2900-AJ30, 
Related  To  2900-AK39,  Related  To 
2900-AK73 

RIN:  2900-AL06 

2975.  •  VA  HOMELESS  PROVIDERS 
GRANT  AND  PER  DIEM  PROGRAM 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  2011;  PL  107- 
95 

CFR  Citation:  38  CFR  17;  38  CFR  61 

Legal  Deadline:  None 

Abstract:  This  dociunent  amends  the 
Department  of  Veterans  Affairs  medical 
regulations  concerning  the  VA 
Homeless  Providers  Grant  and  Per 
Diem  Program  to  implement  the 
provisions  of  the  Homeless  Veterans 
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Propoaed  Rule  Slag* 


Comprehensive  Assistance  Act  of  2001 
(HVCAA). 


Action 


FR  CM* 


NPRM  04AXV03 

ReguMory  FlexibWty  Analysis 

No 


Small  Entities  Affsctsd:  No 

QovemnMnt  Lavsis  Affaciad:  None 

Agency  Contact  Roger  ).  Casey. 
Mental  Health  and  Behavioral  Science 
Program,  Department  of  Veterans 
Affadrs,  Veterans  Health 
Administration,  810  Vermont  Avenue 
NW.  Washington.  DC  20420 
Phone:  202  273-8442 

RIN:  29OO-AL30 

VETERANS  BENEFITS 
AOMIMSTRATION 


297S.  SCHEDULE  FOR  RATING 
DISABIUTIES— THE 
MUSCULOSKELETAL  SYSTEM 

Priority:  Other  Significant 

Legal  Authority:  38  USC  1155 

CFR  Citation:  38  CFR  4.71(a) 

Legal  Deadline:  None 

Abatract:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  Schedule  for  Rating  Disabilities 
that  addresses  musculoskeletal 
conditions.  The  intended  effect  is  to 
update  this  portion  of  the  rating 
schedule  to  ensure  that  it  uses  current 
medical  terminology  and  unambiguous 
criteria,  and  that  it  reflects  medical 
advances  that  have  occurred  since  the 
last  review.  We  also  propose  to  make 
nonsubstantive  editorial  changes 
throughout  this  portion  of  the 
Schedule. 


FR  Cite 


ANPRM  12/28/90  55  FR  53315 

ANPRM  Comment  02/26/91 

Period  End 

NPRM  04AXVO3 

Regulatory  FlaxMiiilty  Analysis 

No 


Gowamniaiit  lja¥ala  Affected:  None 

Agency  Contact  Caroll  McBrine, 
Consultant,  Regulations  Staff  (211B), 
Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration,  810 


Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7211 

MN:  2900-AE91 

2977.  SCHEDULE  FOR  RATING 
DISABILITIES— NEUROLOGICAL 
CONOmONS  AND  CONVULSIVE 
DISORDERS 

Priority:  Other  Significant 

Legal  Authority:  38  USC  1155 

CFR  Citation:  38  CFR  4.120:  38  CFR 
4.121:  38  CFR  4.122;  38  CFR  4.123;  38 
CFR  4.124:  38  CFR  4.124a 

l.egal  Deadline:  None 

Abatract:  These  amendments  will 
contain  additions,  deletions,  and 
revisions  of  terminology  resulting  from 
a  systematic  review  of  the  medical 
criteria  used  to  evaluate  disabilities  of 
the  neurological  system. 

Timetable: 


Action 


FR  CM* 


05/02/91   56  FR  20169 
07/01/91 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM  04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Caroll  McBrine, 

Consultant,  Regulations  Staff  (21  IB), 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7211 

RIN:  2900-AF23 

2978.  SCHEDULE  FOR  RATING 
DISABILmES— DIGESTTVE  SYSTEM 

Priority:  Other  Significant 

Legel  Authority:  38  USC  1155 

CFR  Citation:  38  CFR  4.114 

Ljagal  DeadHna:  None 

AbSliact.  These  amendments  will 
contain  additions,  deletions,  and 
revisions  of  terminology  resulting  fiom 
a  systematic  review  of  the  medical 
criteria  used  to  evaluate  disabilities  of 
the  digestive  system. 


FR  on* 


FR  CM* 


ANPRM  Comment 

PefiodEnd 
NPRM 


07A)1/91 
04/00/03 


Regulakvy  Flexibility  Analyais 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Caroll  McBrine, 

Consultant,  Regulations  Staff  (211B), 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington.  DC 

20420 

Phone:  202  273-7211 

RIN:  2900-AF24 

2979.  SCHEDlAf  FOR  RATING 
DISABILITY:  THE  SPINE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  1155 

CFR  Citation:  38  CFR  4.7la 

Legal  Deadline:  None 

Abstract:  This  docimient  amends  the 
Department  of  Veterans  Affairs 
Schedule  for  Rating  Disabilities  by 
revising  that  portion  of  the 
Musculosketetal  System  that  addresses 
disabilities  of  the  spine.  The  intended 
effect  of  this  action  is  to  update  this 
portion  of  the  rating  schedule  to  ensure 
that  it  uses  current  medical  terminology 
and  unambiguous  criteria  and  that  it 
reflects  medical  advances  that  have 
occurred  since  the  last  review. 

Timetable: 


Action 


FR  Gila 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/04/02  67  FR  56509 
11/04/02 

04/00/03 


Regulatory  FlexibUity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ljevels  Affected:  None 

Agency  Contact:  Caroll  McBrine, 

Consultant.  Regulations  Staff  (211B), 

Department  of  Veterans  Affoirs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7211 


VA 
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Proposed  Rule  Stage 


2980.  EDUCATION  PROVISIONS  OF 
THE  VETERANS  PROGRAMS 
ENHANCEMENT  ACT  OF  1998 

Priority:  Substantive,  Nonsignificant 

l-egal  Authority:  38  USC  16136;  38 
USC  3034;  38  USC  3241;  38  USC  3485; 
38  USC  3537;  38  USC  3677;  38  USC 
3684;  38  USC  5101 

CFR  Citation:  38  CFR  21.4145;  38  CFR 
21.4200;  38  CFR  21.4206;  38  CFR 
21.4262 

l.egal  Deadline:  None 

AtMtract:  This  rule  will  bring  VA's 
educational  assistance  regulations  into 
agreement  with  the  Veterans  Program 
E^ancement  Act  of  1998.  This  will 
include  revising  the  calculation  of  the 
reporting  fee  paid  to  educational 
institutions;  making  advance  payments 
to  work-study  students  optional  rather 
than  mandatory;  and  revising  the 
approval  criteria  for  on-job  training 
programs  offered  by  the  Federal 
Government  or  by  State  or  local 
governments.  This  rule  is  being 
amended  to  reflect  additional  work 
study  opportimities  provided  under  the 
Veterans  Education  and  Benefits 
Expansion  Act  of  2001. 


Action 


Date  FR  Cite 


NPRM 


04/00/03 


ANPRM 


05/02/91   5&FR  20168      RIN:  2900-A;60 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affaciad:  None 

Agency  Contact:  William  G.  Susling 

Jr.,  Assistant  Director  for  Policy  and 

Program  Development  (225), 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7187 

Fax:  202  275-2636 

Email:  edubsusl@vba.va.gov 

RIN:  2900-AJ68 

2981.  DERNITION  OF  PSYCHOSIS 
FOR  CERTAIN  VA  PURPOSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501(a) 

CFR  Citation:  38  CFR  3.384 

Legal  Deadline:  None 

Abatract:  This  docimient  proposes  to 
amend  the  Department  of  Veterans 
Affairs  adjudication  regulations  to 
define  the  term  "psychosis."  The  term 


is  used  but  not  defined  in  certain 
statutes  that  provide  presumptive 
service  connection  for  compensation  or 
health  care  purposes. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final /Vction 


10^11/02  67  FR  63352 
12/10/02 

10AXV03 


Regulatory  Flextt>ility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  l.evels  Affected:  None 

AgeiKy  Contact:  Caroll  McBrine, 

Consultant,  Regulations  Staff  (21  IB), 

Department  of  Veterans  A&irs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7211 

BIN:  2900-AK21 

2982.  ADDITIONAL  DISABILITY  OR 
DEATH  DUE  TO  HOSPITAL  CARE, 
MEDICAL  OR  SURGICAL 
TREATMENT,  EXAMINATION. 
TRAINING  AND  REHABILITATION 
SERVICES,  OR  COMPENSATED 
WORK  THERAPY  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  38  USC  1151 

CFR  Citation:  38  CFR  3.358;  38  CFR 
3.800 

Legal  Deadline:  None 

Abstract:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
adjudication  regulations  concerning 
awards  of  compensation  or  dependency 
and  indemnity  compensation  for 
additional  disability  or  death  caused  by 
VA  hospital  care,  medical  or  surgical 
treatment,  examination,  training  and 
rehabilitation  services,  or  compensated 
work  therapy  (CWT)  program. 
Under  the  proposed  amendment, 
benefits  will  be  payable  for  additional 
disability  or  death  caused  by  hospital 
care,  medical  or  svirgical  treatment,  or 
examination  only  if  VA  -is  at  fault  or 
"an  event  not  reasonably  foreseeable" 
proximately  caused  the  disability  or 
death.  Benefits  will  also  be  payable  for 
additional  disability  or  death 
proximately  caused  by  VA's  provision 
of  training  and  rehabilitation  services 
or  CWT  program. 


Timetable: 


Action 


Date 


FR  CHe 


NPRM 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Beth  McCoy, 
Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service 
(211  A),  Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration,  111 
W.  Huron  Street,  Room  22,  Buffalo,  NY 
14202 
Phone:  716  551-4842 

RIN:  2gOO-AK77 


2983.  TUITION  ASSISTANCE  TOP  UP, 
UCENSING  AND  CERTIFICATION, 
AND  DUTY  TO  ASSIST 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  3014;  38  USC 
3015;  38  USC  3034;  38  USC  3241;  38 
USC  3471;  38  USC  3513;  38  USC  3501 

CFR  Citation:  38  CFR  21.1029  to 
21.1033;  38  CFR  21.4005;  38  CFR 
21.4008;  38  CFR  21.4009;  38  CFR 
21.4146 

Legal  Deadline:  None 

Abstract:  Regulations  implementing 
provisions  of  the  Veterans  Benefits  and 
Health  Care  Improvement  Act  of  2000, 
Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001, 
and  the  Veterans  Claims  Assistance  Act 
of  2000  that  affect  VA  education 
benefits  programs.  These  provisions 
include  payment  under  Survivors'  and 
Dependents'  Educational  Assistance 
Program,  Post- Vietnam  Era  Veterans 
Educational  Assistance  Program,  and 
The  Montgomery  GI  Bill-Active  Duty 
Program  for  the  costs  of  taking  tests 
needed  to  obtain  a  license  or 
certification.  They  also  include 
payment  of  benefits  imder  the 
Montgomery  GI  Bill-Active  Duty 
Program  of  the  difference  between  the 
portion  of  tuition  and  fees  covered  by 
the  tuition  assistance  program 
administered  by  the  various  military 
departments  and  the  actual  charges 
made  by  an  educational  institution.  The 
proposed  rule  also  establishes  clear 
guidelines  consistent  with  the  intent  of 
Congress  regarding  the  timing  and 
scope  of  assistance  VA  will  provide  to 
a  claimant  who  files  a  substantially 
complete  application  for  benefits  under 


•7Kton 
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VA 


any  of  the  education  programs  VA 
administers  or  who  tries  to  reopen  a 
previously  denied  claim. 

ThiMlable:  


AcHoo 


FR  CM* 


NPRM  04/0(V03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entittes  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  WUliam  G.  Susling 

Jr.,  Assistant  Director  for  Policy  and 

Program  Development  (225), 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW.  Washington,  DC 

20420 

Phone:  202*273-7187 

Fax:  202  275-2636 

Email:  edubsusldvba.va.gov 

RIN:  2900-AK80 


2984.  VETERANS  EDUCATION: 
AOOmONAL  OPPORTUNITY  TO 
PARTiaPATE  IN  THE  MONTGOMERY 
Gl  BILL  AND  OTHER 
MISCELLANEOUS  ISSUES 

Priodty:  Substantive,  Nonsignificant 

Legal  Auttwrity:  38  USC  3011  to  3012; 
38  USC  3015;  38  USC  3018C;  38  USC 
3080;  38  USC  16132 
CFR  Citation:  38  CFR  21.4138;  38  CFR 
21.7020;  38  CFR  21.7042;  38  CFR 
21.7136;  38  CFR  21.7540 

Legal  Deadline:  None 
Abstract  The  Veterans  Benefits  and 
Health  Care  Improvement  Act  of  2000 
affects  the  Montgomery  GI  Bill — Active 
Duty  and  the  Montgomery  GI  Bill — 
Selected  Reserve.  These  include 
providing  an  opportunity  for  some 
service  members  to  participate  in  the 
Montgomery  GI  Bill — Active  Duty; 
repealing  the  requirement  that  only  the 
initial  period  of  active  duty  be 
considered  in  determining  eligibility  for 
the  Montgomery  GI  Bill— Active  Duty; 
increasing  the  Montgomery  GI  Bill — 
Active  Duty  for  those  who  contribute 
additional  money;  and  changing  the 
rules  for  determining  when  benefits 
may  be  paid  during  the  interval 
between  terms.  The  regulations 
governing  Montgomery  GI  Bill  will  be 
revised  accordingly. 

Ttonetabla: 


Action 


FR  cm 


NPRM 


11/00/02 


Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  William  G.  Susling 

Jr.,  Assistant  Director  for  Policy  and 

Program  Development  (225), 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington.  DC 

20420 

Phone:  202  273-7187 

Fax:  202  275-2636 

Email:  edubsusl9vba.va.gov 

RIN:  2900-AK81 


Phone:  202  273-7211 
RIN:  2900-AK86 


2985.  SCHEDULE  FOR  RATING 

DiSABiLITIES;  EVALUATION  OF 

TINNmJS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  38  USC  1155 

CFR  Citation:  38  CFR  4.87  (Diagnostic 

Code  6260) 


L^gal  Deadline:  None 

Abstract:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  Schedule  for  Rating 
Disabilities  to  state  more  explicitly  the 
method  of  evaluation  of  tinnitus  under 
diagnostic  code  6260  in  that  portion  of 
the  rating  schedule  that  addresses 
evaluation  of  disabilities  of  the  ear.  The 
intended  effect  of  this  action  is  to 
codify  current  standard  VA  practice  by 
stating  that  recurrent  tinnitus  will  be 
assigned  only  a  single  10- percent 
evaluation,  whether  it  is  perceived  in 
one  ear,  both  ears,  or  somewhere  in  the 
head. 


AcUon 


Del* 


FR  Ctta 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/19/02  67  FR  59033 
11/18/02' 


2986.  ACCELERATED  PAYMENTS 
UNDER  THE  MONTGOMERY  GI  BILL- 
ACTIVE  DUTY  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  38  USC  3013.  3014A; 
38  USC  3034:  38  USC  3452;  38  USC 
3501;  38  USC  3684 

CFR  Citation:  38  CFR  21.4000;  38  CFR 
21.7020;  38  CFR  21.7076;  38  CFR 
21.7140;  38  CFR  21.7142 


—    Legal  Deadline:  None 

AlMtract:  This  document  amends  the 
education  regulations  governing  various 
aspects  of  the  educational  assistance 
programs  the  Department  of  Veterans 
Affairs  administers  in  order  to 
•  implement  some  of  the  provisions  of 
the  Veterans  Education  and  Benefits 
Expansion  Act  of  2001.  These 
provisions  include  accelerated 
payments  to  individuals  under  the 
Montgomery  GI  Bill— Active  Duty 
program  who  are  enrolled  in  approved 
training  programs  that  lead  to 
employment  in  high  tech  industries 
and  whose  charged  tuition  and  fees 
exceed  an  amount  equal  to  200  percent 
of  the  monthly  basic  rate  of  educational 
assistance  otherwise  payable.  This 
docimient  also  amends  the  regidation 
defining  educational  institution  to 
include  certain  private  technology 
industries. 


10/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  RIN  2900-AK86 
withdrawn 

Agency  Contact:  Caroll  McBrine, 
Consultant,  Regulations  Staff  (211B), 
Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue  NW,  Washington.  DC 
20420 


Date 


FR  CM* 


09/1 1A)2  67  FR  57543 
11/12/02 

04/00/03 


Tlmetatile: 

Action 

NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibllity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lynn  M.  Cossette, 
Education  Advisor  (225C),  Department 
of  Veterans  A&irs,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7294 
Fax:  202  275-2636 
Email:  edulcpsedvba.va.gov 

RIN:  2900-AL22 


VA 


Proposed  Rule  Stage 


2987.  AMENDMENTS  TO  TRAINING 
AND  REHABILITATION  PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  3100  to  3121; 
PL  102-568:  PL  104-275:  PL  106-419; 
PL  107-103 

CFR  Citation:  38  CFR  21,  subpart  A 

Legal  Deadline:  None 

Abstract:  This  complete  revision  of  38 
CFR  21  (subpart  A)  implements 
changes  to  the  chapter  31  Vocational 
Rehabilitation  and  Employment 
Program.  Substantive  changes  are 
required  under  the  several  public  laws 
that  this  revision  implements.  This 
revision  also  implements  a  number  of 
decisions  by  the  U.S.  Court  of  Appeals 
for  Veterans  Claims.  The  following 
changes  are  representative  of  the 
changes  proposed:  Authorizes  increases 
in  subsistence  allowance;  extends 
eligibility  for  vocational  rehabilitation 
and  employment  to  veterans  with  10 
percent  service-connected  conditions 
under  certain  circimdstances;  amends 
chapter  31  entitlement  criteria; 
redefines  employment  handicap  and 
serious  employment  handicap:  changes 
requirements  for  an  independent  living 
program;  requires  veterans  who 
complete  training  to  actively  participate 
in  a  job  search  to  receive  an 
employment  adjustment  allowance: 
prohibits  benefits  to  fugitive  felons; 
authorizes  extensions  of  the  period  of 
chapter  31  eligibility  and  restoration  of 
entitlement  used  by  certain  reservists 
recalled  to  active  duty;  and  increases 
the  limit  on  the  number  of  new 
entrants  into  an  independent  living 
program  in  a  fiscal  year.  This  revision 
streamlines  administrative  procedures 
and  clarifies  the  intent  of  the  governing 
sections  of  title  38,  United  States  Code. 
In  addition,  this  revision  also 
implements  regulatory  reform  and 
plain-language  English. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  A.  Graffam, 
Consultant  (282),  Department  of 
Veterans  Affairs,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7410 
TDD  Phone:  202  275-5636 


Email:  vrecgraf9vba.va.gov 

Related  RIN:  Merged  With  2900-AGOO 

RIN:  2900-AL24 

2968.  e  SCHEDULE  FOR  RATING 
DiSABiLITIES;  MALIGNANT 
NEOPLASMS 

Priority:  Substantive,  Nonsignificant 

l.egal  Auttiority:  38  USC  1155 

CFR  Citation:  38  CFR  4 

Legal  Deadline:  None 

AlMtract:  This  amendment  would  raise 
the  criteria  for  evaluating  malignant 
neoplasms  throughout  the  rating 
schedule  in  order  to  assiue  that  they 
reflect  the  effect  of  current  treatment 
methods  to  ensure  that  veterans  with 
malignant  neoplasms  receive  fair  and 
consistent  evaluations. 

Timetat)le: 

Action 


Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Ageitcy  Contact:  Caroll  McBrine, 

Consultant,  Regulations  Staff  (211B), 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7211 

RIN:  2900-AL32 

2990.  •  PRESUMPTION  OF  SERVICE 
CONNECTION  FOR  aRRHOSIS  OF 
THE  UVER  IN  FORMER  PRISONERS 
OF  WAR 

Priority:  Other  Significant 

Legal  Auttwrity:  38  USC  501(a);  38 
USC  1112(b) 

CFR  Citation:  38  CFR  3.309(c) 


DMe        FR  Cite       '-•fl*'  Deadline:  None 


NPRM  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Caroll  McBrine. 

Consultant,  Regulations  Staff  (21  IB), 

Department  of  Veterans  Affaors, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7211 

RIN:  2900-AL27 

2989.  e  SCHEDULE  FOR  RATING 
DISABILITIES;  EVALUATION  OF 
MULTIPLE  SCARS 

Priority:  Substantive,  Nonsignificant 

Legal  AutiK>rity:  38  USC  115 

CFR  Citation:  38  CFR  4.118 

Legal  Deadline:  None 

Abstract:  This  amendment  would 
clarify  the  method  of  evaluating 
multiple  scars  in  a  uniform  and 
consistent  manner. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 


10/29/02  67  FR  6591 5 
12/30/02 

04/00/03 


AlMtract:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
adjudication  regulations  concerning 
presimiptive  service  connection  for 
certain  diseases.  The  proposed 
amendment  would  add  cirrhosis  of  the 
liver  to  the  list  of  diseases  for  which 
entitlement  to  service  connection  is 
presumed  for  former  prisoners  of  war 
(POWs).  The  intended  effect  is  to  make 
it  easier  for  former  POWs  to  obtain 
compensation  benefits  for  cirrhosis 
based  on  scientific  and  medical 
research  showing  a  higher  risk  of  death 
from  cirrhosis  in  former  POWs  than  in 
the  general  population. 

Timeteble: 


Action 


Data         FR  Cite 


NPRM 


04A)0/03 


Regulatory  Flexibllity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Beth  McCoy, 
Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service 
(211  A),  Department  of  Veterans  Affairs. 
Veterans  Benefit  Administration.  Ill 
W.  Huron  Street,  Room  22,  Buffalo,  NY 
14202 
Phone:  716  551-4842 

Related  RIN:  Previously  reported  as 
2900- AK86 

RIN:  2900-AL36 
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VA 


Proposed  Rule  Stage 


2991.  •  EFFECTIVE  DATES  OF 
BENEFITS  FOR  DiSABlUTY  OR 
DEATH  CAUSED  BY  HERBICIDE 
EXPOSURE;  DISPOSITION  OF  UNPAID 
BENEFITS  AFTER  DEATH  OF 
BENERCIARY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501(a) 

CFR  Citation:  38  CFR  3.816 

Legal  Deadline:  None 

Abstract:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
adjudication  regulations  concerning 
certain  awards  of  disability' 
compensation  and  dependency  and 
indemnity  compensation  (DIG).  Under 
the  proposed  amendment,  certain 
awards  of  disability  compensation  or 
DIG  made  pursuant  to  liberalizing 
regulations  concerning  diseases 
presumptively  associated  with 
herbicide  exposure  may  be  made 
effective  retroactive  to  the  date  of  the 
claim  or  the  date  of  a  previously  denied 
claim,  even  if  such  date  is  earlier  than 
the  effective  date  of  the  regulation 
establishing  the  presumption.  The 
proposed  rule  also  provides  that  VA 
may  pay  to  certain  survivors  or  the 
estate  of  a  deceased  beneficiarv*  any 
amounts  the  beneficiary  was  entitled  to 
receive  under  the  effective-date 
provisions  of  this  proposed  rule,  but 
which  were  net  paid  prior  to  the 
beneficiary's  death.  This  amendment  is 
necessary  to  reflect  the  requirements  of 
court  orders  in  a  class-action  case. 

Tknatabla: 


CFR  Citation:  38  GFR  21.4266 

Legal  Deadline:  None 

Abstract:  This  document  proposes  to 
amend  VA  education  regulations  to 
allow  educational  institutions  to 
centralize  recordkeeping  and 
certification  duties  to  one  location  for 
branch  campuses.  Gurrent  regulations 
require  the  branches  to  maintain 
records  for  veterans  and  dependents 
receiving  VA  educational  assistance 
benefits  at  the  branch  campus. 

Timetable: 


Action 


FR  Cite 


NPRM  12/0(V02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Barrans.  Staff 

Attorney  (022).  Department  of  Veterans 

Affairs.  Office  of  General  Gounsel,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-6332 

RIN:  2900-AL37 

2992.  •  ADMINISTRATION  OF  VA 
EDUCATION  BENEFITS— 
CENTRALIZED  CERTIFICATION 

Prtorlty:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  3672:  38  USC 
3675;  38  USC  3676 


Action 


FR  Cite 


NPR»4 


12/00/02 


Regulatory  Fiexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Lynn  M.  Gossette. 
Education  Advisor  (225G).  Department 
of  Veterans  Affairs,  Veterans  Benefits 
Administration.  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7294 
Fax:  202  275-2636 
Email:  edulcose@vba.va.gov 

RIN:  2900-AL43 

OFRCE  OF  ACQUISITION  AND 
MATERIEL  MANAGEMENT 


2993.  UNIVERSAL  PRODUCT 

NUMBERS  (UPNS) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  38  USC  501;  40  USC 
486(c) 

CFR  Citation:  48  GFR  811;  48  GFR  852 

Legal  Deadline:  None 

Abstract:  This  rulemaking  action 
would  provide  new  contract  clauses 
whereby  Department  of  Veterans  Affairs 
contracting  officers  could  require 
contractors  to  furnish  products  marked 
at  the  case,  box,  and  unit  of  use  levels 
with  Universal  Product  Numbers 
(UPNs)  for  scanning  using  bar  code 
readers. 

Tknetabto: 


Agency  Contact:  Donald  E.  Kaliher. 

Senior  Procurement  Analyst  (0495A). 

Department  of  Veterans  Affairs,  Office 

of  Acquisition  &  Materiel  Management. 

810  Vermont  Avenue  NW.  Washington, 

DC  20420 

Phone:  202  273-8819 

Fax:  202  273-9302 

Email:  donald.kaliher@mail.va.gov 

RIN:  2900-AI45 

2994.  DEPARTMENT  OF  VETERANS 
AFFAIRS  ACQUISITION 
REGULATIONS  PLAIN  LANGUAGE 
REWRITE 

Priority:  Info./Admin./Other 

Legal  Authority:  38  USC  501:  48  USC 
486(c) 

CFR  Citation:  38  GFR  8 

Legal  Deadline:  None 

AtMtract:  This  rulemaking  action 
would  amend  the  Department  of 
Veterans  Affairs  acquisition  regulation 
to  update  position  titles,  to  remove 
obsolete  or  duplicative  material,  to 
delegate  authority,  and  to  make  plain 
language  revisions  to  the  text.  In 
addition,  the  rule  would  update 
material  to  correspond  to  the 
requirements  of  the  Federal  Acquisition 
Regulation  (FAR)  and  would  provide 
agency  procedures  for  compliance  with 
FAR  requirements. 

Timetable: 


Action 


FR  CHe 


NPRM  04AXV03 

Regulatory  Flexibility  Analysis    . 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 


Action 


Date 


FR  Cite 


NPRM 


04A)0/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Donald  E.  Kaliher, 

Senior  Procurement  Analyst  (0495 A). 

Department  of  Veterans  Affairs.  Office 

of  Acquisition  &  Materiel  Management, 

810  Vermont  Avenue  NW.  Washington. 

DC  20420 

Phone:  202  273-8819 

Fax:  202  273-9302 

Email:  donald.kaliher@mail.va.gov 

RIN:  2900-AK78 
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VA 


Proposed  Rule  Stage 


NATIONAL  CEMETERY  SYSTEM 


2995.  STATE  CEMETERY  GRANTS: 
AID  TO  STATES  FOR 
ESTABUSHMENT,  EXPANSION,  AND 
IMPROVEMENT  OF  VETERANS 
CEMETERIES 

Priority:  Other  Significant 

Legal  Authority:  38  USC  2408 

CFR  Citation:  38  GFR  39.1;  38  CFR 
39.2;  38  CFR  39.3;  38  CFR  39.7;  38  CFR 
39.8;  38  CFR  39.9  (New) 

Legal  Deadline:  None 

Abstract:  The  proposed  nile  revises  38 
CFR  part  39  to  amend  Department  of 
Veterans  Affairs  (VA)  regulations  for 
the  State  Cemetery  Grants  Program  to 
implement  and  update  information  on 
program  requirements  and  the 
application  process  for  participants. 
The  amendment  formalizes  new 
standards  and  provides  guidance  on 
how  States  may  obtain  funding  for 
grants  to  expand,  establish,  or  improve 
State  veterans  cemeteries.  The  rule  will 
be  published  as  proposed  in  the 
Federal  Register  to  provide  information 
to  the  public  on  how  to  apply  for 
Federal  funding  for  State  veterans 
cemeteries.  A  60-day  public  comment 
period  will  be  provided.  It  is  subject 
to  the  requirements  of  the 
Administrative  Procedures  Act  and  E.O. 
12866  because  the  rule  is  an 
interpretation  of  statute.  The  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  only  those 
States  that  apply  for  funding  may  be 
direct  beneficiaries. 

Timetable: 
Action 


OFFICE  OF  nNANCIAL 
MANAGEMENT 


OFFICE  OF  POUCY  AND  PLANNING 


2996.  STANDARDS  FOR  COLLECTION, 
COMPROMISE,  SUSPENSION,  OR 
TERMINATION  OF  COLLECTION 
EFFORT;  REGIONAL  OFRCE 
COMMITTEE  ON  WAIVER  AND 
COMPROMISES 

Priority:  Substantive.  Nonsignificant 

l.egal  Authority:  31  USC  3700  et  seq; 
38  use  501;  38  USC  5302;  38  USC 
5314;  38  USC  5315 

CFR  Citation:  31  CFR  900  to  904;  38 
CFR  1.900  to  1.970 

Legal  Deadline:  None 

Abstract:  The  Department  of  Veterans 
A^irs  (VA)  proposes  to  revise  its 
current  regulations  on  debt  collection 
by  eliminating  some  and  cross- 
referencing  the  remainder  to  the  revised 
DOJ/Treasury  Govemmentwide  Federal 
Claims  Collection  Standards  (31  GFR 
parts  900  to  904).  These  regulations 
will  also  be  updated  to  comply  with 
the  Debt  Collection  Improvement  Act 
of  1996.  In  addition.  VA  also  proposes 
to  amend  regulations  pertaining  to  the 
administration  of  our  Regional  Office 
Committees  on  Waivers  and 
Compromises. 

TImetabIa: 


Action 


Date 


FR  Cits 


NPRM 


04A)0/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 


Date        FR  CHe       Government  Levels  Affected:  None 


NPRM 


04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Karen  Barber, 
Program  Analyst  (402B3),  Department 
of  Veterans  Affairs,  National  Cemetery 
Administration,  810  Vermont  Avenue 
NW,  Washington.  DC  20420 
Phone:  202  273-5183 
Fax:  202  273-6697 
Email:  karen.barberdmail.va.gov 

BIN:  2900-AH46 


Agency  Contact:  Peter  T.  Mulhem. 
Office  of  Finance  (047GC1).  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue  NW.  Washington.  DC  20420 
Phone:  202  273-5570 
TDD  Phone:  202  273  6574 

RIN:  2900-AKlO 


2997.  AUDITS  OF  STATES,  LOCAL 
GOVERNMENTS,  AND  NONPROFIT 
ORGANIZATIONS;  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION.  HOSPITALS, 
AND  OTHER  NONPROFIT 
ORGANIZATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  31  USC  75;  38  USC 
501;  PL  98-502 

CFR  Citation:  36  GFR  41;  38  CFR  49 

Legal  Deadline:  None 

Abstract:  This  document  proposes  to 
amend  part  41  of  VA's  regulations  to 
add  new  subparts  to  codify  revised 
OMB  Circular  A-133.  The  Circular 
provides  standards  for  consistency  and 
imiformity  among  Federal  agencies  for 
the  audits  of  States,  local  governments, 
and  nonprofit  organizations  expending 
Federal  awards.  Further,  this 
amendment  proposes  to  add  a  new  part 
49  to  VA's  regulations  to  bring  VA  in 
step  with  other  Federal  agencies  who 
have  already  adopted  OMB  Circular  A- 
110  as  a  common  rule.  The  Circular 
provides  for  imiform  administrative 
requirements  for  Federal  agencies  with 
grants  and  agreements  with  institutions 
of  higher  education,  hospitals,  and 
other  nonprofit  organizations.  - 

TImetabIa: 


Action 


Data         FR  CHe 


NPRM  04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitlea  Affected:  Governmental 

Jurisdictions.  Organizations 

Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Judith  Jamison,  Office 

of  Policy  and  Planning  (008), 

Department  of  Veterans  Affairs,  810 

Vermont  Avenue  NW.  Washington,  DC 

20420 

Phone:  202  273-5117 

RIN:  2900-AJ62 

2998.  •  PRIVACY  ACT  OF  1974— 
EXEMPTION  OF  POLICE  AND 
SECURITY  RECORDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  552 

CFR  Citation:  38  CFR  1.582 

Legal  Deadline:  None 
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Abstract:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  regulations  governing  the 
confidentiality  and  release  of  VA 
records  subject  to  the  Privacy  Act,  5 
U.S.C.  552a.  We  propose  to  revise 
section  1.582.  which  exempts  certain 
records  from  the  provisions  of  the 
Privacy  Act  authorized  under  5  U.S.C. 
552a(j)(2)  and  (k)(2).  This  revision 
would  have  the  intended  effect  of 


permitting  VA  to  exempt  a  new  Privacy 
Act  systems  of  records  relating  to 
policy  and  seciuity  records. 

Timetable: 


Action 


FR  Cite 


NPRM  12AXy02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Tanya  Al-Khateeb, 

Office  of  Security  and  Law  Enforcement 

(07B),  Department  of  Veterans  Affairs, 

Office  of  Policy  and  Plaiming,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-5511 

RIN:  2900-AL33 


Department  of  Veterans  Affairs  (VA) 


Final  Rule  Stage 


VETERANS  HEALTH 
ADMINISTRATION 


Phone:  202  273-8428 
RIN:  2900-AI24 


2999.  PROVISION  OF  DRUGS  AND 

MEDiaNES  PRESCRIBED  BY  NON-VA 

PHYSICIANS 

Priority:  Substantive.  Nonsignificant 

Legel  Auttwrity:  38  USC  501;  38  USC 

1721 

CFR  Citation:  38  CFR  17.96 

Legal  Deadline:  None 

AtMtract:  This  docimient  amends  the 
"Medical"  regulations  concerning  the 
criteria  for  provision  of  drugs  and 
medicines  by  non-VA  physicians  for 
certain  veterans.  It  is  our  view  that  the 
statutory  framework  inherently  requires 
that  the  drugs  provided  be  suitable;  i.e.. 
FDA-approved,  high  quality,  and  best 
value.  In  this  rrgard,  we  have 
established  a  list  of  suitable  drugs  and 
medicines  in  the  VA  national 
formulary.  Also,  we  have  established  a 
mechanism  for  allowing  the  provision 
of  drugs  and  medicines  not  listed  in 
the  formulary.  These  changes  are 
needed  to  ensure  that  VA  provides  only 
those  drugs  and  medicines  intended  to 
be  provided  under  the  statutory 
authority.  Also,  this  document  makes 
nonsubstantive  changes  for  the  purpose 
of  avoiding  unnecessary  duplication. 

Timetable: 

Action  Date         FR  Cite 


Final  Action  04/00/03 

Regulatory  Flexibiiity  Analysis 
Required:  No 
Government  Irevels  Affected:  None 

Agency  Contact:  Jeff  Ramirez. 
Pharmacy  Swvice  (119).  E)epartment  of 
Veterans  A&irs.  Veterans  Health 
Administration,  810  Vermont  Avenue 
NW,  Washington.  DC  20420 


3000.  ADVANCED  HEALTH  CARE 

PLANNING 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  38  USC  501;  38  USC 

1721 

CFR  Citation:  38  CFR  17.32 

Legal  Deediine:  None 

Alwtract:  This  document  amends  the 
VA  medical  regulations  to  codify  VA 
policy  regarding  advanced  health  care 
planning.  The  rule  sets  forth  a 
mechanism  for  the  use  of  written 
advance  directives;  i.e.,  a  VA  living 
will,  a  VA  durable  power  of  attorney 
for  health  care,  and  a  State-authorized 
advance  directive.  The  rule  also  sets 
forth  a  mechanism  for  honoring  verbal 
or  nonverbal  instructions  from  a  patient 
when  the  patient  is  admitted  to  care 
when  critically  ill  and  loss  of  capacity 
may  be  imminent  and  the  patient  is  not 
physically  able  to  sign  an  advance 
directive  form  or  the  appropriate  form 
is  not  readily  available.  This  is 
intended  to  help  ensure  that  VA  acts 
in  compliance  with  patients'  wishes 
concerning  futiue  health  care. 

Timetable: 


Action 


Date  FR  Cite 


11/02/98  63FR58677 
01/04/99 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  04AXV03 

Regulatory  FlexibUlty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ellen  Fox  M.D., 
Director,  National  Center  for  Ethics 


(lOAE).  Department  of  Veterans  Afeirs, 

Veterans  Health  Administration.  810 

Vermont  Avenue  NW.  Washington,  DC 

20420 

Phone:  202  273-6926 

RIN:  2900-AJ28 

3001.  PROVISION  OF  DRUGS  AND 
MEDiaNES  TO  CERTAIN  VETERANS 
IN  STATE  NURSING  HOMES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  50l;  38  USC 

1721 

CFR  Citation:  38  CFR  17.96 

Legal  DeedUne:  None 

Abstract:  This  document  amends  the 
Department  of  Veterans  Affairs  medical 
regulations  concerning  the  provision  of 
drugs  and  medicines  prescribed  by 
non-VA  physicians  for  certain  veterans 
who  are  permanently  houseboimd  or  in 
need  of  regular  aid  and  attendance.  The 
regiilations  are  amended  to  allow 
prescriptions  to  be  filled  by  non-VA 
pharmacies  in  State  homes  imder 
contract  with  VA  for  filling 
prescriptions  for  patients  in  State 
homes.  This  is  consistent  with  VA's 
special  relationship  with  State  homes. 
It  will  eliminate  duplication  in  services 
and  will  help  improve  timeliness  for 
filling  prescriptions  in  State  homes. 

Timetable: 


Action 


FR  Cite 


07/14/98  63  FR  37779 
07/14/98 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule         09/1 4/98 

Comment  Period 

End 
Final  Action  04/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 
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VA 


Final  Rule  Stage 


Government  Levele  Affected:  None 

Agency  Conteet:  Jeff  Ramirez, 
Pharmacy  Service  (119),  Department  of 
Veterans  Affiurs,  Veterans  Health 
Administration,  810  Vermont  Avenue 
NW.  Washington,  DC  20420 
Phone:  202  273-8428 

RIN:  2900-AJ34 

3002.  GRANTS  TO  STATES  FOR 
CONSTRUCTION  AND  ACQUISITION 
OF  STATE  HOME  FACILITIES 

Priority:  Other  Significant 

Legal  Authority:  38  USC  501;  38  USC 

1721 

CFR  Citation:  38  CFR  17.216;  38  CFR 

17.222 

Legal  Deadline:  None 

AtMtract:  This  rule  amends  the 
Department  of  Veterans  Affairs 
regulations  concerning  State  homes.  VA 
provides  funds  to  States  for  projects  for 
the  construction,  acquisition,  or 
renovation  of  State  veterans  nursing 
homes  and  State  veterans  domiciliaries. 
This  rulemaking  requests  comments 
regarding  what  regulations  should  be 
established  with  respect  to  the 
priorities  for  awarding  State  home 
grants  for  construction,  acquisition,  or 
renovation. 

Timetable: 


Action 


Date         FR  Cite 


06/26/01   66FR33845 
08/27/01 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  09/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Conteet:  Frank  Salvas, 

Geriatrics  and  Extended  Care  (114), 

Department  of  Veterans  Afbirs, 

Veterans  Health  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-8536 

RIN:  290O-AJ43 

3003.  PAYMENT  OR 
REIMBURSEMENT  FOR  EMERGENCY 
TREATMENT  FURMSHEO  AT  NON-VA 
FAaLlTIES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
114  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2900-AK08 


3004.  REASONABLE  CHARGES  FOR 
MEDICAL  CARE  OR  SERVICES 

Priority:  Other  Significant 

Legal  Auttwrity:  38  USC  501;  38  USC 
.1721;  38  USC  1729 

CFR  Citation:  38  CFR  17.101 

Legal  Deadline:  None 

Abstract:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
medical  regulations  concerning 
"reasonable  charges"  for  medical  care 
or  services  provided  or  furnished  by 
VA  to  a  veteran:  For  a  non-service- 
connected  disability  for  which  the 
veteran  is  entitled  to  care  (or  the 
payment  of  expenses  of  care)  under  a 
health  plan  contract;  for  a  non-service- 
connected  disability  incurred  incident 
to  the  veteran's  employment  and 
covered  under  a  worker's  compensation 
law  or  plan  that  provides 
reimbursement  or  indenmification  for 
such  care  and  services;  or  for  a  non- 
service-connected  disability  incurred  as 
a  result  of  a  motor  vehicle  accident  in 
a  State  that  requires  automobile 
accident  reparations  insurance.  This 
docxmient  amends  the  regulations  to 
update  data  bases  and  other  provisions 
for  the  purpose  of  providing  more 
precise  charges. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


11/02/00  65  FR  65906 
01/02/01 

12/00/02 


Regulatory  Flexibility  Anaiyeie 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Cleaver,  Chief 
Business  Office  (161),  Department  of 
Veterans  Affairs,  Veterans  Health 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-8210 
Fax:  202  273-4897 

Related  RIN:  Related  To  2900-AJ30, 
Related  To  2900-AK73.  Related  To 
2900-AL05,  Related  To  2900- AL06 

RIN:  2900-AK39 


3005.  REASONABLE  CHARGES  FOR 
MEDICAL  CARE  OR  SERVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501;  38  USC 
1721;  38  USC  1729 

CFR  Citation:  38  CFR  17.101 

Legal  Deadline:  None 

Abetract:  This  document  amends  VA's 
medical  regulations  concerning 
"reasonable  charges"  for  medical  care 
or  services  provided  or  furnished  by 
VA  to  a  veteran  for  nonservice- 
connected  disabilities. 

Timetable: 


Action 


DM*         FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


05A)8A)1   66FR23326 
07/09/01 


12/00/02 


Regulatory  Flexibility  Anaiyala 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Conteet  David  Cleaver,  Chief 
Business  Office  (161),  Department  of 
Veterans  Affoirs,  Veterans  Health 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-8210 
Fax:  202  273-4897 

Related  RIN:  Related  To  2900-AJ30, 
Related  To  2900-AK39.  Related  To 
2900-AL05,  Related  To  2900-AL06 

RIN:  2900-AK73 

3006.  HEALTH  CARE  FOR  CHILDREN 
BORN  WITH  ONE  OR  MORE 
COVERED  BIRTH  DEFECTS  TO 
VIETNAM  VETERANS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  38  USC  501(a);  38 
USC  1721;  PL  106-419 

CFR  Citation:  38  CFR  17.900  to  1905 

Legal  Deadline:  None 

Abstract:  The  document  proposed  to 
establish  regulations  regarding  health 
care  benefits  for  women  Vietnam 
veterans'  children  with  covered  birth 
defects.  It  would  revise  the  current 
regulations  regarding  heeilth  care  for 
Vietnam  veterans'  children  suffering 
from  spina  bifida  to  also  encompass 
health  care  for  women  Vietnam 
veterans'  children  with  certain  other 
birth  defects.  This  is  necessary  to 
provide  health  care  for  such  children 
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in  accordance  with  recently  enacted 
legislation  (Pub.  L.  106-419.  November 
1,  2000). 


Action 


Dal*         FRCN* 


01A)2A)2  67FR209 
02/01/02 

12/00/02 


NPnM 

h4PRM  Comment 

Period  End 
Fmal  Action 

Regulatory  FlexibiUty  Analysia 
Required:  No 

Small  EntMea  Affectad:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Susan  K.  Schmetzer, 
Chief,  Policy  and  Strategic  Planning, 
Health  Administration  Center, 
Department  of  Veterans  Affairs,  300 
South  Jackson  Street,  Denver.  CO  80209 
Phone:  303  331-7552 

Email: 
schmetzer@champva.denver.va.gov 

RIN:  2900-AX88 

3007.  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF 
DEPARTMENT  OF  VETERANS 
AFFAIRS  (CHAMPVA) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  PL  106-398:  PL  107- 
14;  38  use  1713 

CFR  Citation:  38  CFR  17.271;  38  CFR 
17.272;  38  CFR  17.274 

Final,  Statutory, 


October  1,  2001. 

Abalfact.  This  document  implements 
provisions  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  and  the  Veterans' 
Survivor  Benefits  Improvement  Act  of 
2001.  These  changes  extend  CHAMPVA 
eligibility  to  persons  age  65  and  over 
who  would  have  otherwise  lost  their 
CHAMPVA  eligibility  due  to  attainment 
of  entiUement  to  hospital  insurance 
benefits  under  Medicare  Part  A.  This 
rule  also  implements  coverage  of 
physical  examinations  required  in 
connection  with  school  enrollment  for 
beneficiaries  through  age  17  and 
reduces  the  catastrophic  cap  for 
CHAMPVA  dependents  and  survivors 
for  each  calendar  year.  These  regulatory 
changes  implement  the  statutory 
provisions. 


Action 


FR  CM* 


Interim  Fmal  Rute 


01/30/02  67  FR  4357 


Date         FRCIte 


01/30/02 

02/1 4A)2  67  FR  6874 

04/01/02  67FR4357 


Interim  Fmal  Rule 

Effective 
Correction  to  Interim 

Fmal  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Fmal  Action  12/00/02 

Regulatory  FlexMllty  Analyato 

No 


SmaH  EntNlea  Affected:  No 
Government  Levela  Affected:  None 

Addlttonal  Information:  EFFECTIVE 
DATES:  This  document  was  effective 
on  January  30,  2002,  except  for  38  CFR 
17.271(b)  and  17.272(a){31)(x),  which 
was  effective  October  1,  2001,  and  for 
38  CFR  17.274(c),  which  was  effective 
January  1,  2002. 

AgerKy  Contact:  Susan  K.  Schmetzer, 
Chief,  Policy  and  Strategic  Planning, 
Health  Administration  Center, 
Department  of  Veterans  Affairs,  300 
South  Jackson  Street,  Denver.  CO  80209 
Phone:  303  331-7552 
Email: 
schmetzer@champva.denver.va.gov 

RIN:  2900-AK89 


3008.  RSHER  HOUSES  AND  OTHER 
TEMPORARY  LODGING 

Priority:  Other  Significant 

Legal  Authority:  PL  106-414,  sec  221 

CFR  Citation:  38  CFR  60  (New) 

Legal  Deadline:  None 

Abatract:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  establish 
requirements  regarding  the  use  of 
Fisher  Houses  and  other  temporary 
lodging  by  veterans  receiving  VA 
medical  care  or  Compensation  and 
Pension  (C&P)  examinations  and  by 
family  members  or  other  persons 
accompanying  veterans  to  provide  the 
equivajent  of  familial  support.  This  is 
necessary  to  implement  provisions  of 
the  Veterans  Benefits  and  Health  Care 
hnprovement  Act  of  2L  <0. 


Action 


FR  Cite 


04/30/02  67FR21191 
07/01/02 


NPRtUi 

NPRM  Comment 

Period  End 
Final  Action  12/00A)2 

Regulatory  Flexibility  Analyala 
Required:  No 

Small  EntMea  Affected:  No 


Government  Lavela  Affectad:  None 

Agency  Contact  Jill  E.  Manske. 

Director.  Social  Work  Service  (HOB), 

Department  of  Veterans  Afhirs. 

Veterans  Health  Administraticm.  810 

Vermont  Avenue  NW.  Washington,  DC 

20420 

Phone:  202  273-8549 

Fax:  202  273-8385 

Email:  jill.manskeOhq.med.va.gov 

RIN:  2900-AL13 

3009.  e  COPAYMENTS  FOR 
INPATIENT  HOSPITAL  CARE  UNDER 
GEOGRAPHIC  MEANS  TEST 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  PL  107-135;  38  USC 

1710 

CFR  Citation:  38  CFR  17.108 

Legal  Deadline:  None 

Abatract:  This  document  proposes  to 
amend  the  Department  of  Veterans   ■ 
Affairs  (VA)  medical  regulations 
concerning  inpatient  hospital  care 
copayments.  To  be  consistent  with  the 
Veterans*  Health  Care  Program 
Enhancement  Act  of  2001,  this 
proposed  amendment  will  have  the 
intended  effect  of  reducing  the  amount 
certain  veterans  will  pay  for  inpatient 
care  copayment  who  live  in  high  cost 
of  living  areas. 

Timetable: 


Action 


Date  FR  Cite 


Final  /Action  04AXV03 

Regulatory  FiexibHIty  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Govermnent  Levels  Affectad:  None 

Agency  Contact:  Nancy  Howard, 

Senior  Program  Analyst  (161), 

Department  of  Veterans  Affairs. 

Veterans  Health  Administration.  810 

Vermont  Avenue  NW.  Washington.  DC 

20420 

Phone:  202  273-8198 

Fax:  202  273-4897 

Email:  nancy.howard@hq.med.va.gov 

RIN:  2900-AL35 

3010.  •  PRIORmES  FOR  OUTPATIENT 
MEDICAL  SERVICES  AND  INPATIENT 
HOSPITAL  CARE 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  38  USC  lOi;  38  USC 
501:  38  USC  1705;  38  USC  1710;  PL 
104-262 
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Final  Rule  Stage 

CFR  Citation:  38  CFR  17.49 

Legal  Deadline:  None 

Abatract:  The  Department  of  Veterans 
Affairs  is  amending  its  medical 
regulations  to  establish  that  in 
scheduling  appointments  for  non- 
emergent  outpatient  medical  services 
and  admissions  for  inpatient  hospital 
care,  VA  will  give  priority  to  veterans 
with  service-connected  disabilities 
rated  50  percent  or  greater  and  veterans 
needing  care  for  a  service-connected 
disability.  The  Veterans'  Eligibility 
Reform  Act  of  1996  authorizes  VA  to 
ensure  that  these  two  categories  of 
veterans  receive  priority  access  to  this 
type  of  care.  The  intetfded  effect  of  this 
proposed  rule  is  to  carry  out  that 
authority. 

Timetalila: 


Action 


Date         PR  Cite 


Interint  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/17/02  67  FR  58528 
09/17/02 

11/18/02 


04/00/03 


Regulatory  Flexit>llity  Analyals 
Required:  No 

Small  Entltiea  Affected:  No 

Government  Levela  Affectad:  None 

Agency  Contact:  Amy  Hertz,  Program 

Analyst,  Office  of  Policy  and  Plaiming 

(105).  Department  of  Veterans  Affairs. 

Veterans  Health  Administration.  810 

Vermont  Avenue  NW.  Washington,  DC 

20420 

Phone:  202  273-8412 

RIN:  2900-AL39 


VETERANS  BENEFITS 
ADMINISTRATION 


3011.  TOTAL  DISABILITY 
EVALUATIONS  BASED  ON  INABILITY 
OF  THE  INDIVIDUAL  TO  ENGAGE  IN 
SUBSTANTIALLY  GAINFUL 
EMPLOYMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  38  USC  501(a);  38 
use  512(a);  38  USC  1110;  38  USC 
1131;  38  USC  1155;  38  USC  1502;  38 
USC  1521(a) 

CFR  Citation:  38  CFR  3.321;  38  CFR 
3.340;  38  CFR  3.341;  38  CFR  3.342;  38 
CFR  4.16;  38  CFR  4.17;  38  CFR  4.18 

Legal  Deadline:  None 


Abstract:  This  action  amends  the 
regulations  in  part  3  of  title  38,  United 
States  Code,  and  in  the  Schedule  for 
Rating  Disabilities  in  part  4  to  provide 
clear  and  objective  standards  for 
determining  whether  a  veteran  is 
entitled  to  a  total  evaluation  based  on 
his  or  her  inability  to  perform 
substantially  gainful  employment  due 
to  disability. 

Timetable: 


/Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/01/01   66  FR  49886 
11/30/01 


04/00/03 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entitles  Affected:  No 

GoverrmMfrt  Levels  Affected:  None 

Agency  Contact:  Janice  Jacobs, 

Consultant,  Regulations  Staff  (21  IB), 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW.  Washington,  DC 

20420 

Phone:  202  273-7211 

RIN:  290O-AH21 

3012.  SCHEDULE  FOR  RATING 
DISABILITIES;  THE  EYE 

Priority:  Other  Significant 

Legal  Auttiority:  38  USC  1155 

CFR  Citation:  38  CFR  4.75 

Legal  Deadline:  None 

Abstract:  The  Department  of  Veterans 
Af^rs  (VA)  is  proposing  to  amend  that 
portion  of  its  SchediUe  for  Rating 
Disabilities  that  addresses  disabilities  of 
the  eye.  The  intended  effect  of  this 
action  is  to  update  this  portion  of  the 
rating  schedule  to  ensure  that  it  uses 
ciirrent  medical  terminology  and 
unambiguous  criteria  and  that  it  reflects 
medical  advances  that  have  occurred 
since  the  last  review. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  /Vctlon 


05/11/99  64  FR  25246 
07/12/99 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levela  Affacted:  None 


Agency  Contact:  CaroU  McBrine, 
Consultant,  Regulations  Staff  (211B), 
Department  of  Veterans  Affairs. 
Veterans  Benefits  Administration.  810 
Vermont  Avenue  NW,  Washington,  DC 
20420  ' 

Phone:  202  273-7211 

RIN:  2900-AH43 

3013.  CLAIMS  BASED  ON 
AGGRAVATION  OF  NONSERVICE- 
CONNECTED  DISABILITY 

Priority:  Other  Significant 

Legal  Authority:  38  USC  501(a) 

CFR  Citation:  38  CFR  3.310 

Legal  Deadline:  None 

Abatract:  This  document  amends  VA 
regulations  concerning  secondary 
service  connection  for  certain 
disabilities.  This  amendment  is 
necessary  because  of  a  recent  decision 
by  the  U.S.  Court  of  Veterans  Appeals 
and  will  establish  a  new  means  by 
which  veterans  may  be  compensated 
for  disabilities  related  to  other  service- 
connected  conditions. 

Timetat>la: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/04/97  62  FR  30547 
08«4/97 


04/00/03 

Regulatory  FlexU>ility  Analyaia 
Required:  No 

Small  Entitlea  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  John  Bisset  Jr., 
Consultant,  Regulations  Staff  (211B), 
Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420 

Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  2900-AI42 

3014.  EXCLUSIONS  FROM  INCOME 
AND  NET  WORTH  COMPUTATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  10602(c) 

CFR  CHatton:  38  CFR  3.261;  38  CFR 
3.262;  38  CFR  3.272 

Legal  Deadline:  None 

Atwtract:  To  exclude  from  countable 
income  for  VA  purposes  amounts 
received  under  the  Victims  of  Crime 
Act  of  1984. 
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VA 


TiiTMlabl*: 


Action 


FR  CM* 


Fmal  Action 


04/00/03 


Regulatory  Ftexit>illty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

GovemnMnt  Levels  Affected:  None 

Agency  Contact:  Beth  McCoy, 
Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service 
(211  A),  Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration,  111 
W.  Huron  Street,  Room  22,  Buffalo.  NY 
14202 
Phone:  716  551-4842 

RIN:  2900-AJ52 

3015.  STATE  DEPARTMENT  AS 
AGENT  OF  DEPARTMENT  OF 
VETERANS  AFFAIRS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501;  38  USC 
5106 

CFR  Citation:  38  CFR  3;  38  CFR  3.108 

Legal  Deadline:  None 

Abstract  This  dociunent  reorganizes 
and  rewrites  in  "plain  language"  the 
regulation  that  identifies  the  State 
Department  as  an  agent  of  the 
Department  of  Veterans  Affairs  for 
purposes  of  accepting,  developing,  and 
assisting  with  claims  and  evidence.  It 
incorporates  a  provision  in  the 
adjudication  procedines  manual 
regarding  services  offered  by  the 
Department  of  State. 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/22/01   66FR44095 
10/22/01 

04AXV03 


Regulatory  Flexibility  Analysis 
Raquired:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  John  Bisset  Jr., 
Consultant,  Regulations  Staff  (21  IB), 
Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration,  810 
Vermont  Avenue  NW,  Washington.  DC 
20420 

Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  2900-AK03 


3016.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
REQUIREMCNT  FOR  DRUG-FREE 
WORKPLACE  (ASSISTANCE) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  38  USC  501(a) 

CFR  Citation:  38  CFR  44;  38  CFR  48 

(New) 

Legal  Deadline:  None 

AtMtract:  The  Department  of  Veterans 
Affairs  (VA)  is  planning  to  revise  its 
portion  of  the  Govemmentwide 
nonprocurement  conunon  rule  (NCR) 
for  debarment  and  suspension  found  at 
38  CFR  part  44.  These  changes  include: 
Drafting  the  rule  in  a  plain  language 
style  and  format;  reconciling  technical 
differences  between  the  NCR  and  the 
Federal  Acquisition  Regulation; 
enhancing  and  clarifying  the  existing 
rule;  and  establishing  a  separate  part 
at  38  CFR  part  48  for  the  drug-free 
workplace  requirements  that  are  in 
subpart  F  of  the  existing  rule. 

Timetable: 


Action 


Date         FR  Cite 


UPRM 

NPRM  Comment 

Period  End 
Final /Action 


01/23/02  67  FR  3099 
03/25/02 

02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Robert  Fiimeran, 
Assistant  Director  for  Policy  and 
Valuation  (262),  Department  of 
Veterans  Affairs,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7368 
Fax:  202  275-3523 
Email:  lgyrfinn@vba.va.gov 

RIN:  2900-AK16 

3017.  RNALTTY  OF  DEaSIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  502;  38  USC 
511;  38  USC  5104;  38  USC  5109A:  38 
USC  5112(b)(6) 

CFR  Citation:  38  CFR  3.104 

Ljsgal  Deadline:  None 

Abstract:  This  amendment  informs 
claimants  in  "plain  language"  when  a 
VA  decision  is  final,  how  a  decision 
by  one  VA  office  affects  other  VA 


Final  Rule  Stag* 


offices,  and  under  what  circumstances 
a  VA  decision  may  be  changed. 

Timetable: 


Action 


FR  Git* 


10/23/01   66  FR  53565 
12/24/01 

04/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlexIbUlty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  John  Bisset  Jr.. 
Consultant,  Regulations  Staff  (211B), 
Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration.  810 
Vermont  Avenue  NW,  Washington.  DC 
20420 

Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  2900-AK18 

3018.  RENOUNCEMEfIT  OF  BENEFITS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  5306 

CFR  Citation:  38  CFR  3.106 

Legal  Deadline:  None 

Abstract:  This  revision  explains  in 
"plain  language"  who  has  the  right  to 
renounce  benefits,  how  to  renounce 
benefits,  and  what  renouncement 
means  to  a  claimant.  It  discusses 
effective  dates  for  the  termination  of 
renounced  benefits,  as  well  as  the  right 
to  reapply  for  benefits  that  have  been 
renounced.  A  substantive  change  in  the 
effective  date  of  a  renoimcement  is 
proposed  to  cover  the  renouncement  of 
benefits  when  an  award  is  already  in 
suspense. 


Action 


FR  Cit* 


09/24/01   66  FR  48845 
11/23/01 

04/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  John  Bisset  Jr., 
Consiiltant.  Regulations  Staff  (211B), 
Department  of  Veterans  Affeirs, 
Veterans  Benefit  Administration,  810 
Vermont  Avenue  NW,  Washington.  DC 
20420 
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Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  2900-AK23 


3019.  INDEPENDENT  MEDICAL 
OPINIONS 

Priority:  Info./Admin./Oth0r 

Legal  Authority:  38  USC  5109;  38  USC 
5701(b)(1);  38  USC  52a(f)(3) 

CFR  Citation:  38  CFR  3.328 

Legal  Deadline:  None 

AlMtract:  This  amendment  is  a  plain 
language  restatement  of  the  existing 
regulation  dealing  with  independent 
medical  opinions  that  may  be  requested 
to  resolve  complex  or  controversial 
medical  issues  that  may  arise  in  a  claim 
for  veterans'  benefits. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


12A)7/01   66  FR  64174 
02/11/02 

04/00«)3 


Regulatory  Fiexlt>illty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  M.  White, 

Compensation  and  Pension  Service 

(211),  Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7228 

Fax:  202  275-4800 

Email:  capbwhit@vba.va.gov 

RIN:  2900-AK31 

3020.  EVIDENCE  FROM  FOREIGN 
COUNTRIES 

Priority:  Info./Admin./Other 

Legal  Auttiorlty:  38  USC  5712 

CFR  Citation:  38  CFR  3.202 

Legal  Deadline:  None 

Abstract:  This  is  a  plain  language 
restatement  of  the  adjudication 
regulation  dealing  with  the 
authentication  requirements  for 
evidence  given  under  oath  before  an 
official  in  a  foreign  country. 

Timatabia: 


Action 


Date         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 


10/19/01   66  FR  53139 
12/18/01 

04/00/03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Bisset  Jr., 
Consultant,  Regulations  Staff  (21  IB), 
Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration,  810 
Vermont  Avenue  NW,  Washington,  1X1 
20420 

Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  2900-AK37 

3021.  nUPtNO  VETERANS  BENEFIT 
IMPROVEMENTS 

Priority:  Other  Significant 

Legal  Auttiorlty:  38  USC  107 

CFR  Citation:  38  CFR  3.8;  38  CFR  3.10; 
38  CFR  3.1600 

Legal  Deadline:  None 

Abstract  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  reflect 
changes  made  by  the  Departments  of 
Veterans  Affairs  and  Housing  and 
Urban  Development  and  Independent 
Agencies  Appropriations  Act,  2001. 
which  changed  the  rate  of 
compensation  payments  to  certain 
Filipino  veterans  residing  in  the  U.S., 
and  the  Veterans  Benefits  and  Health 
Care  Improvement  Act  of  2000,  which 
changed  the  amount  of  the  biuial 
benefit  paid  to  the  suirvivors  of  certain 
Filipino  veterans  who  were  residing  in 
the  U.S.  at  the  time  of  their  deaths. 

Timetal)le: 


Action 


Data         FR  Cite 


Interim  Rnal  Rule 
interim  Rnal  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  /Vction 


12/27/01   66  FR  66763 
12/27/01 

02/25/02 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Bill  Russo,  Attorney- 
Advisor,  Compensation  and  Pension 
(211),  Department  of  Veterans  ASaiis, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420 

Phone:  202  273-7211 
Fax:  202  275-1728 
Email:  capbruss@vba.va.gov 

RIN:  2900-AK65 


3022.  LOAN  GUARANTY:  PRE- 
PURCHASE  COUNSEUNG 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  38  USC  50i;  38  USC 
3203;  38  USC  3210;  38  USC  3220 

CFR  CHatkNi:  38  CFR  36.4332 

Legal  Deadline:  None   . 

Abstract  The  Department  of  Veterans 
Affairs  is  amending  its  loan  guaranty 
regulations  to  require  that  all  first-time 
homebuyers  seeking  to  obtain  VA 
guaranteed  home  loans  complete  3 
hours  of  homeowners'  coimseling. 

Timetable: 


Action 


Date  FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/11/01   66  FR  51893 
12/10/01 

06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Finneran, 
Assistant  Director  for  Policy  and 
Valuation  (262),  Department  of 
Veterans  Affairs,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7368 
Fax:  202  275-3523 
Email:  lgyrfinn@vba.va.gov 

RIN:  2900-AK76 

3023.  VOCATIONAL  TRAINING  FOR 
CERTAIN  CHILDREN  OF  VIETNAM 
VETERANS— COVERED  BIRTH 
DEFECTS  AND  SPINA  BIHDA 

Priority:  Substantive,  Nonsignificant 

l.egal  AuttKMlty:  38  USC  101;  38  USC 
501;  38  USC  512;  38  USC  5112;  PL  106- 
419,  sec  401 

CFR  Citation:  38  CFR  21.8010  to 
21.8410 

Legal  Deadline:  None 

Abstract  This  docimient  proposes  to 
establish  regulations  regarding 
provision  of  vocational  training  and 
rehabilitation  for  women  Vietnam 
veterans'  children  with  covered  birth 
defects.  It  revises  the  current 
regulations  regarding  vocational 
training  and  rehabilitation  for  Vietnam 
veterans'  children  suffering  from  spina 
bifida  to  also  encompass  vocational 
training  and  rehabilitation  for  women 


nnc  /  \Mf^-^Antr      T^c 
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Vietnam  veterans"  children  with  certain 
other  birth  defects. 

Tlmetabto: 


Action 


FR  CH» 


01/02/02  67FR215 
02/01/02 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  A.  Graffam. 
Consultant  (282).  Department  of 
Veterans  Affairs.  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW.  Washington.  DC  20420 
Phone:  202  273-7410 
TDD  Phone:  202  275-5636 
Email:  vrecgraf@vba.va.gov 

RIN:  290O-AK90 

3024.  TIME  UMIT  FOR  REQUEST  FOR 

DE  NOVO  REVIEW 

Priority:  Substantive.  Nonsignificant 

l.egai  Authority:  38  USC  5109(a):  38 
use  7105(a) 

CFR  Citation:  38  CFR  3.2600 

Legal  Deadline:  None 

Abstract:  This  document  amends  VA 
regulations  concerning  the  time  a 
claimant  has  in  which  to  request  a  de 
novo  review  of  their  claim  at  the 
Veterans  Service  Center  level.  (This 
would  reduce  the  time  from  the  cvirrent 
60  days  to  15  days.)  We  believe  this 
amendment  will  reduce  unnecessary 
delays  in  the  appeals  process  and  will 
not  adversely  affect  claimants. 

Timetabia: 


Fax:  202  275-1728 

Email:  capbruss®vba.va.gov 

RIN:  290O-AK97 

3025.  EXTENSION  OF  THE 
PRESUMPTIVE  PERIOD  FOR 
COMPENSATION  FOR  GULF  WAR 
VETERANS'  UNDIAGNOSED 
ILLNESSES 

Priority:  Other  Significant 
Legal  AuttKMity:  38  USC  501(a) 
CFR  Citation:  38  CFR  3.317 
(.egal  Deadline:  None 
Abstract:  The  Department  of  Veterans 
Affairs  extends  the  period  within 
which  imdiagnosed  illnesses  due  to 
service  in  the  Gulf  War  Theater  of 
Operations  must  become  manifest  to  a 
compensable  degree  in  order  for  service 
connection  to  be  established,  to  an 
ending  date  of  December  31,  2006. 

Timetable: 


Action 


Date 


FR  CM* 


11/09/01   66  FR  56614 
11/09/01 

01/08/02 


04/00/03 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  )ohn  Bisset  Jr., 
Consultant,  Regulations  Staff  (211B), 
Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration.  810 
Vermont  Avenue  NW.  Washington,  DC 
20420 

Phone:  202  273-7213 
Fax:  202  275-1728 


HP9M  03/11/02 

NPRl^  Comment  05/10/02 

Period  End 

Final  Rule  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Bill  Russo.  Attorney- 
Advisor,  Compensation  and  Pension 
(211),  Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration.  810 
Vermont  Avenue  NW.  Washington,  DC 
20420 
Phone:  202  273-7211 


67  FR  10866      RIN:  2900-AK98 


Final  Rule  Stage 


communication  to  policyholders  and 
program  administrators.  This 
amendment  is  written  in  conjunction 
with  VA's  Plain  Language  (Reader 
Focused  Writing)  Initiative. 


Timetable: 


3026.  PLAIN  LANGUAGE  (READER 
FOCUSED  WRITING)  INITIATIVE; 
NATIONAL  SERVICE  UFE  INSURANCE 
(NSU) 

Priority:  hifo./Admin./Other 

Legal  Auttiority:  38  USC  501;  38  USC 
1901  to  1929;  38  USC  1981  to  1988 

CFR  Citation:  38  CFR  8.3  to  8.11 

Legal  Deadline:  None 

Abstract:  This  rule  will  amend  38  CFR 
8.3  through  8.32  by  revising  the  text 
into  a  diffsrent  format  to  promote  better 


Action 


FR  Cite 


Final  Action 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Gregory  C.  Hosmer, 

Senior  Attomey/Insiuance  Specialist. 

Insurance  Program  Administration  & 

Oversight.  Department  of  Veterans 

Affairs,  P.O.  Box  13399,  Philadelphia. 

PA  19101 

Phone:  215  842-2000 

Fax:  215  381-3502 

Email:  issghosm@vba.va.gov 

RIN:  2900-AL09 

3027.  EXCEPTIONS  TO  DEHNITION 
OF  DATE  OF  RECEIPT  BASED  ON 
SPECIAL  OR  UNFORESEEN 
CIRCUMSTANCES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  38  USC  5110 

CFR  Citation:  38  CFR  3.1(r) 

Legal  Deadline:  None 

Abstract:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning  the 
definition  of  "date  of  receipt"  by 
authorizing  the  Under  Secretary  for 
Benefits  to  establish  exceptions  to  the 
general  rule  when  special  or  unforeseen 
circimistances  hinder  the  normal  course 
by  which  VA  woidd  receive  a  claim, 
information,  or  evidence.  The  intended 
effect  is  to  ensure  that  a  significant 
number  of  claimants  are  not  deprived 
of  potential  entitlement  to  benefits 
because  of  unexpected  delays  or 
impediments  not  caused  by  the 
claimants. 

TInwtabIa: 


Action 


FR  Cite 


FmalAction  04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contacfc  Beth  McCoy. 
Considtant,  Regulations  Staff, 
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Compensation  and  Pension  Service 

(211A),  Department  of  Veterans  Affairs, 

Veterans  Benefit  Administration,  111 

W.  Huron  Street,  Room  22,  Buffalo,  NY 

14202 

Phone:  716  551-4842 

RIN:  2900-AL12 

3028.  INCREASE  IN  RATES  PAYABLE 
UNDER  THE  MONTGOMERY  Gl  BILL- 
ACTIVE  DUTY  AND  SURVIVORS'  AND 
DEPENDENTS'  EDUCATIONAL 
ASSISTANCE  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  38  USC  3015;  38  USC 
3032;  38  USC  3532;  38  USC  3686;  38 
USC  3687 

CFR  Citation:  38  CFR  21.3045;  38  CFR 
21.3131;  38  CFR  21.3300;  38  CFR 
21.3333:  38  CFR  21.7136-7137 

Legal  Deadline:  None 

Abstract:  By  statute,  the  rates  of  basic 
educational  assistance  imder  the 
Montgomery  GI  Bill — Active  Duty  and 
Survivors'  and  Dependents'  Educational 
Assistance  programs  must  be  adjusted 
each  fiscal  year.  In  accordance  with  the 
statutory  formula,  the  regulations 
governing  these  programs  for  fiscal  year 
2002  are  changed  to  show  a  3.4  percent 
increase  in  these  rates.  In  addition,  the 
regulations  are  changed  to  show  a 
separate  increase  for  both  programs 
effective  January  1,  2002,  due  to  an 
increase  provided  for  in  the  Veterans 
Education  and  Benefits  Expansion  Act 
of  2001,  Public  Law  No.  107-103. 
Public  Law  No.  107-103  also  provides 
an  increase  in  Montgomery  GI  Bill — 
Active  Duty  program  rates  for  October 
1.  2003.  and  October  1.  2004.  The 
regulations  are  amended  to  show  these 
two  additional  statutory  rate  increases. 

Timetable: 


Action 


Date  FR  Cite 


Final  Action 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact:  Lynn  M.  Cossette, 
Education  Advisor  (225C),  Department 
of  Veterans  Affairs,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7294 
Fax:  202  275-2636 
Email:  edulcosedvba.va.gov 

RIN:  2900-AL17 


3029.  SERVICE  CONNECTION  BY 
PRESUMPTION  OF  AGGRAVATION  OF 
A  CHRONIC  PREEXISTING  DISEASE; 
PRESUMPTION  OF  HERBICIDE 
EXPOSURE 

Priority:  Other  Significant 

Authority:  38  USC  1112:  38  USC 


1116 

CFR  Citation:  38  CFR  3.307;  38  CFR 
3.309     . 

Legal  Deadline:  None 

Abstract:  This  dociunent  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning 
presumptive  service  coimection  to 
provide  for  service  connection  for 
aggravation  of  a  chronic  disease  which 
preexisted  the  veteran's  entry  into 
military  service.  The  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
has  concluded  that  the  current 
prohibition  against  granting  service 
connection  for  aggravation  of  disability 
that  preexisted  the  veteran's  entry  into 
active  military  service  is  not  in 
accordance  with  the  statute.  This 
document  also  amends  a  VA 
adjudication  regulation  to  conform  to 
a  recently  enacted  Public  Law  which 
eliminated  the  requirement  that  a 
Vietnam  veteran  must  develop  a 
disease  associated  with  herbicide 
agents  before  the  VA  will  prestmie 
exposure  to  herbicides  during  the 
veteran's  service  in  Vietnam.  This 
amendment  is  necessary  to  make  the 
regulations  conform  with  the  statute. 

Timetable: 


Action 


FR  Cite 


Final  Action 


04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Bisset  Jr., 
Consultant,  Regulations  Staff  (211B), 
Department  of  Veterans  A&irs, 
Veterans  Benefit  Administration.  810 
Vermont  Avenue  NW,  Washington,  DC 
20420 

Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  290O-AL20 


3030.  LOAN  GUARANTY: 
IMPLEMENTATION  OF  PUBUC  LAW 
107-103 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501(a);  38 
USC  2102;  38  USC  3703(a)(1)  and 
(c)(1);  38  USC  3714(d):  38  USC  3761 

CFR  Citation:  38  CFR  36.4302;  38  CFR 
36.4308;  38  CFR  36.4404;  38  CFR 
36.4527 

Legal  Deadline:  None 

AlMtract:  VA  is  amending  its  loan 
guaranty  regulations  to  implement 
certain  provisions  of  Public  Law  107- 
103,  the  Veterans  Education  and 
Benefits  Expansion  Act  of  2001.  VA 
proposes  to  incorporate  into  the 
regulations  the  following  changes:  (1) 
An  increase  in  the  maximum  amount 
of  entitlement  fi-om  $50,750  to  $60,000; 
(2)  a  revision  of  the  requirements  for 
direct  housing  loans  to  Native 
American  veterans;  (3)  a  revision  of  the 
loan  assumption  notice  requirement; 
and  (4)  an  increase  in  the  amount  of 
assistance  for  specially  adapted  housing 
from  $43,000  to  $48,000  for  severely 
disabled  veterans  and  bom  $8,250  to 
$9,250  for  less  severely  disabled 
veterans. 

Timetable: 


Action 


Data  FR  CNs 


Interim  Final  Rule  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Anne  DeSena, 
Assistant  Director  for  Loan  Policy  and 
Valuation  (262),  Department  of 
Veterans  Affairs,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7368 
Fax:  202  275-3523 

RIN:  2900-AL23 

3031.  e  SCHEDULE  FOR  RATING 
DiSABILmES;  GUIDEUNES  FOR 
APPLICATION  OF  EVALUATION 
CRITERIA  FOR  CERTAIN 
RESPIRATORY  AND 
CARDIOVASCULAR  CONDfTIONS; 
EVALUATION  OF  HYPERTENSION 
WITH  HEART  DISEASE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  38  USC  1155 

CFR  Citation:  38  CFR  4.104 
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Lagal  Deadline:  None 
Abstract:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  Schedule  for  Rating 
Disabilities.  38  CFR  part  4,  in  order  to 
clarify  the  evaluation  of  certain 
respiratory  and  cardiovascular 
conditions  and  to  explain  that 
hypertension  and  hypertensive  or  other 
heart  diseases  will  be  separately 
evaluated.  The  intended  effect  of  this 
amendment  is  to  clarify  the  use  of  the 
ciirrent  criteria  for  eyaluating 
respiratory  and  cardiovascular 
conditions,  particularly  in  cases  where 
alternative  criteria  are  provided,  in 
order  to  ensure  that  veterans  receive 
consistent  evaluations  and  are  not 
required  to  undergo  uimecessary  tests. 


Action 


FR  CH* 


08/22/02  67  FR  54394 
10/21/02 


NPRM 

NPRM  Comroenl 

Period  End 
Final  Action  04/00/03 

Ragulatory  Ftoxibillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Caroll  McBrine, 

Consultant,  Regulations  Staff  (211B). 

Department  of  Veterans  Affairs, 

Veterans  Benefits  Administration,  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7211 

RIN:  2900-AL26 

3032.  •  VETERANS  EDUCATION: 
VETERANS  EDUCATION  AND 
BENEFITS  EXPANSION  ACT  OF  2001 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  38  USC  3511;  38  USC 
3512;  38  USC  3540:  38  USC  3543:  38 
USC  3672;  38  USC  3675;  38  USC 
3680A;  38  USC  3011(c) 

CFR  Citation:  38  CFR  21.3045;  38  CFR 
21.3046;  38  CFR  21.3104;  38  CFR 
21.3300;  38  CFR  21.3301;  38  CFR 
21.3302;  38  CFR  21.3303;  38  CFR 
21.3305;  38  CFR  21.3306 

Legal  Deadline:  None 

Abstract:  Final  regulations 
implementing  some  of  the  provisions  in 
The  Veterans  Education  and  Benefits 
Expansion  Act  of  2001.  The  provisions 
are:  Restoring  benefits  for  individuals 
ordered  to  active  duty  on  or  after 
September  11,  2001;  an  additional 


opportimity  for  Vietnam  Era  Veterans 
to  qualify  for  benefits  under  the 
Montgomery  GI  Bill  program; 
establishing  an  ending  date  to  the 
eligibility  period  for  spouses  under  the 
Survivors'  and  Dependents'  Educational 
Assistance  program;  expanding  special 
restorative  training  benefits  to  include 
certain  disabled  spouses  and  surviving 
disabled  spouses:  allowing  payment  of 
education  benefits  for  distance  learning 
courses  that  are  part  of  a  certificate 
program  offered  by  institutions  of 
higher  learning;  and  increasing  the 
amoimt  of  scholarship  funds  someone 
in  a  Senior  Reserve  Officer  Training 
Corps  program  can  receive  and  remain 
eligible  under  the  Montgomery  GI  Bill. 


Action 


FR  CM* 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Lynn  M.  Cossette, 
Education  Advisor  (225C),  Department 
of  '-'eterans  Affairs,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-7294 
Fax:  202  275-2636 
Email:  edulcose@vba.va.gov 

RIN:  2900-AL28 

3033.  •  COMPENSATION  AND 
PENSION  PROVISIONS  OF  THE 
VETERANS  EDUCATION  AND 
BENEFITS  EXPANSION  ACT  OF  2001 

Priority:  Substantive.  Nonsignificant 

Legal  Auttrarity:  PL  107-103 

CFR  Citation:  38  CFR  3.3;  38  CFR 
3.307;  38  CFR  3.317;  38  CFR  3.353;  38 
CFR  3.665;  38  CFR  3.666;  ... 

Legal  Deadline:  None 

Al>stract:  The  dociunent  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  reflect  the 
statutory  provisions  of  the  Veterans 
Education  and  Benefits  Expansion  Act 
of  2001.  These  changes  address  the 
presumption  of  service  connection  for 
respiratory  cancers  based  on  herbicide 
exposure  in  Vietnam;  benefits  for  Gxilf 
War  veterans'  chronic  disabilities; 
repeal  of  the  limitation  of  benefits  for 
incompetent  institutionalized  veterans; 
non-service-connected  pension 
eligibility;  the  limitation  on  pension  for 


Hnal  Rule  Stage 


certain  recipients  of  Medicaid-covered 
nursing  home  care;  the  prohibition  on 
certain  benefits  to  fugitive  felons;  and 
the  limitation  on  the  payment  of 
compensation  for  veterans  remaining 
incarcerated  since  October  7,  1980. 

Timetable: 


Action 


FR  CMS 


Final  Action 


04/OOA)3 


Regulatory  FlexHsiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Bill  Russo.  Attorney- 
Advisor,  Compensation  and  Pension 
(211),  Department  of  Veterans  Affairs. 
Veterans  Benefits  Administration.  810 
Vermont  Avenue  NW,  Washington.  DC 
20420 

Phone:  202  273-7211 
Fax:202  275-1728 
Email:  capbruss@vba.va.gov 

RIN:  2900-AL29 


3034.  •  INDEPENDENT  STUDY 
APPROVED  FOR  CERTIRCATE 
PROGRAMS  AND  OTHER 
MISCELLANEOUS  ISSUES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  10  USC  16131;  10 
USC  16132;  10  USC  16133;  10  USC 
16136 

CFR  Citation:  38  CFR  21.7540;  38  CFR 
21.7550;  38  CFR  21.7576;  38  CFR 
21.7620 

l.egal  Deadline:  None 

Abstract:  Changes  are  made  to  existing 
regulations  to  show  that  Montgomery 
GI  Bill — Selected  Reserve  benefits  may 
be  provided  for  distance  education 
courses  that  are  part  of  a  certificate 
program.  The  certificate  must  be  offered 
by  an  institution  of  higher  education. 
Payment  for  these  courses  was 
provided  in  the  Veterans  Education  and 
Benefits  Expansion  Act  of  2001.  We 
also  will  amend  the  regulations  to 
remove  the  language  "in  coimection 
with  the  Persian  Gulf  war"  and  "during 
the  Persian  Gulf  war"  to  reflect  the 
removal  of  this  language  from  title  10 
U.S.C.  The  language  was  removed  frtjm 
sections  in  title  10  U.S.C.  that  address 
preservation  of  entitlement  for  those 
ordered  to  active  duty  in  support  of 
contingency  operations. 
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Action 


FR  CMS 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affsded:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lynn  M.  Cossette, 
Education  Advisor  (225C).  Department 
of  Veterans  ABaiis,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW,  Washington.  DC  20420 
Phone:  202  273-7294 
Fax:  202  275-2636 
Email:  edulcosedvba.va.gov 

RIN:  2900-AL34 

3035.  •  TESTIMONY  CERTIRED  OR 
UNDER  OATH 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  38  USC  5711(a)(3) 

CFR  Citation:  38  CFR  3.200 

Legal  Deadline:  None 

AlMtract:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
adjudication  regulation  that  requires 
written  and  oral  testimony  to  be 
certified  or  given  under  oath  or 
affirmation  in  most  cases.  VA  believes 
that  the  global  requirements  in  this 
regulation  are  no  longer  necessary  to 
establish  the  credibility  of  most 
testimony  offered  in  support  of  a  claim 
for  benefits.  Removal  of  this  regulation 
will  help  to  streamline  the  claims 
process  without  affecting  program 
integrity. 

Tlmetat)le: 


Veterans  Benefits  Administration.  810 

Vermont  Avenue  NW,  Washington,  DC 

20420 

Phone:  202  273-7228 

Fax:  202  275-4800 

Email:  capbwhit9vba.va.gov 

Related  RIN:  DupUcate  of  2g00-AK24 

RIN:  290O-AL38 

3036.  e  INCREASE  IN  RATES 
PAYABLE  UNDER  THE 
MONTGOMERY  GI  BILL— SELECTIVE 
RESERVE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  10  USC  16131 

CFR  Citation:  38  CFR  21.7636 

Legal  Deadline:  None 

• 

Abstract:  By  statute,  the  monthly  rates 
of  basic  educational  assistance  payable 
to  reservists  xmder  the  Montgomery  GI 
Bill — Selected  Reserve  program  must  be 
adjusted  each  fiscal  year.  In  accorduice 
with  the  statutory  formula,  the 
regulations  governing  the  basic  rates 
payable  under  the  Montgomery  GI 
Bill — Selected  Reserve  for  fiscal  year 
2003  (October  1.  2002,  through 
September  30.  2003)  are  changed  to 
show  a  1.5  percent  increase  in  these 
rates. 

Timetable: 


Action 


FR  Cite 


07/31/02  67  FR  49646 
09/30/02 


NPRM 

NPRM  Comment 

Period  End 
Final  /Action  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  See  related  RIN 
2900-AK24.  On  March  5,  2002.  VA 
inadvertently  withdrew  RIN  2900-AK24 
in  the  April  2002  Unified  Agenda  but 
subsequently  published  the  proposed 
rule  on  7/31/02  at  67  FR  49646. 

Agency  Contact  Robert  M.  White. 
Compensation  and  Pension  Service 
(211),  Department  of  Veterans  Affairs, 


Action 


FR  Cite 


Final  Action 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lynn  M.  Cossette, 
Education  Advisor  (225C).  Departinent 
of  Veterans  Affairs,  Veterans  Benefits 
Administration.  810  Vermont  Avenue 
NW.  Washington.  DC  20420 
Phone:  202  273-7294 
Fax:  202  275-2636 
Email:  edulcosedvba.va.gov 

RIN:  2900-AUl 


OFFICE  OF  ACQUISITION  AND 
MATERIEL  MANAGEMENT 


3037.  DEPARTMENT  OF  VETERANS 
AFFAIRS  ACOUtSmON 
REGULATION— SIMPUnED 
ACQUISmON  PfK>CEDURES  FOR 
HEALTH  CARE  RESOURCES 

Priority:  Info./Admin./Other 

Legal  Auttiority:  38  USC  8153 

CFR  Citation:  48  CFR  801;  48  CFR  806; 
48  CFR  812;  48  CFR  837;  48  CFR  852; 
48  CFR  873 

Legal  Deadline:  None 

AlMtracfc  VA  withdrew  the  proposed 
rule  concerning  simplified  acquisition 
procedures  for  health  care  resources 
published  in  the  Federal  Register  on 
November  9.  1998  (63  FR  60256).  and 
promulgated  a  new  proposed  rule 
concerning  simplified  acquisition 
procedures  for  health  care  resources. 
The  new  proposed  rule  dociunent 
amends  the  Department  of  Veterans 
Affairs  Acquisition  Regulation  (VAAR) 
to  establish  simplified  procedures  for 
the  competitive  acquisition  of  health 
care  resources,  consisting  of 
commercial  services  or  the  use  of 
medical  equipment  or  space,  pursuant 
to  38  U.S.C.  8151-8153.  Public  Law 
104-262,  the  Veterans'  Health  Care 
Eligibility  Reform  Act  of  1996, 
authorized  VA  to  prescribe  simplified 
procedures  for  the  procurement  of 
health  care  resources.  The  rule 
prescribes  those  procedures. 

Timetable: 


Action 


Dale         FR  Cite 


11/09/96  .63  FR  60256 
01/06/99 

06/07/01   66  F^  30659 
08/06/01 


12/00A)2 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  /Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 
Govemntent  Levels  Affected:  None 

Agency  Contact:  Donald  E.  Kaliher. 
Senior  Procurement  Analyst  (0495A). 
Department  of  Veterans  Affairs.  Office 
of  Acquisition  &  Materiel  Management, 
810  Vermont  Avenue  NW.  Washington, 
DC  20420 

Phone:  202  273-8819 
Fax:  202  273-9302 
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Email:  donald.kalihei^mail.va.gov 
RIN:  2gOO-Al71 

3038.  SEALED  BIDDING  AND 
COMPEimVE  PROPOSALS 

Priority:  Info./Admin./Other 

Legal  Auttwrity:  38  USC  501:  40  USC 
486(c) 

CFR  Citation:  48  CFR  806 

Legal  Daadlina:  None 

Abatract:  The  Department  of  Veterans 
Affairs  is  amending  its  Acquisition 
Regiilations.  Section  806.401  is 
amended  to  remove  material  that 
conflicts  with  the  Federal  Acquisition 
Regulation. 


Action 


DM*  FR  Cit* 


03/11/98  63FR  11865 
05/11/98 

04AXV03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlexMllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Donald  E.  Kaliher, 

Senior  Procurement  Analyst  (0495A), 

Department  of  Veterans  Affairs,  Office 

of  Acquisition  &  Materiel  Management, 

810  Vermont  Avenue  NW,  Washington, 

DC  20420 

Phone:  202  273-8819 

Fax:  202  273-9302 

Email:  donald.kaliher9mail.va.gov 

Related  RIN:  Merged  With  2900-AK78 

RIN:  2900-AI99 

BOARD  OF  VETERANS  APPEALS 


3039.  THE  BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE- 
MOTION  FOR  REVIEW  OF  DECISIONS 
ON  GROUNDS  OF  CLEAR  AND 
UNMISTAKABLE  ERROR:  CONTENT 
OF  RECORD;  ADVANCEMENT  ON  THE 
DOCKET 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  38  USC  501(a):  38 
USC  7104(d):  38  USC  7111 

CFR  Citation:  38  CFR  20.1403;  38  CFR 
20.1405(a);  38  CFR  20.1405(b) 

l.egai  Deadline:  None 

AlMtract:  The  Board  of  Veterans 
Appeals  is  amending  its  Rules  of 
Practice  at  38  CFR  part  20  to  add 


procedures  which  would  (1)  eliminate 
a  provision  relating  to  "constructive 
notice"  as  to  the  record  to  be  reviewed 
in  connection  with  challenges  to  Board 
decisions  on  the  grounds  of  clear  and 
unmistakable  error  (CUE)  and  (2)  add 
a  provision  to  provide  for  advancing 
CUE  motions  on  the  docket. 


Action 


DMa  FR  Cite 


Final  Action  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Steven  L.  Keller, 
Senior  Deputy  Vice  Chairman, 
Department  of  Veterans  Ailairs,  Board 
of  Veterans  Appeals,  810  Vermont 
Avenue  NW.  Washington,  DC  20420 
Phone:  202  565-5978 

RIN:  2900^.AJ85 

3040.  RULES  OF  PRACTTCE:  MEDICAL 
OPINIONS  FROM  THE  VETERANS 
HEALTH  ADMINISTRATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501(a);  38 
USC  5107(a) 

CFR  Citation:  38  CFR  20.901(a) 

Legal  Deadllrte:  None 

AlMtract:  The  Board  of  Veterans' 
Appeals  (Board)  is  amending  its 
appeals  regiilations  to  clarify  that  it 
may  obtain  medical  opinions  from  VA's 
Veterans  Health  Administration  (VHA). 
The  current  rule,  38  CFR  20.901(a), 
makes  an  obsolete  reference  to  the 
"Chief  Medical  Director,"  a  title 
eliminated  in  1992  and  replaced  by 
"Under  Secretary  for  {health. "  The 
revised  rule  would  clarify  that  the 
Board  may  obtain  opinions  from  VHA, 
not  from  die  individual  who  happens 
to  be  the  Under  Secretary  for  Health. 

Timetal)le: 


Action 


IMe  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


07/23A)1   66  FR  38158 
07/23/01 

09/21/01 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  L.  Keller, 
Senior  Deputy  Vice  Chairman, 


Department  of  Veterans  Affairs,  Board 
of  Veterans  Appeals,  810  Vermont 
Avenue  NW,  Washington,  DC  20420 
Phone:  202  565-5978 

RIN:  2900-AK52 


3041.  APPEALS  REGULATK>NS:  TITLE 
FOR  MEMBERS  OF  THE  BOARD  OF 
VETERANS  APPEALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501(a);  38 
USC  512;  38  USC  7101(a) 

CFR  Citation:  38  CFR  19.2 

Legal  Deadline:  None 

Abstract:  The  Board  of  Veterans' 
Appeals  proposes  to  amend  its  appeals 
regulations  to  provide  that  a  member 
of  the  Board  of  Veterans'  Appeals 
(Board)  may  also  be  known  as  a 
"Veteran  Law  Judge."  This  duplicates, 
in. proposed  rule  format,  a  final  rule 
previously  published  in  the  Federal 
Register  on  September  14,  2000  (65  FR 
55461).  Individuals  deciding  appeals  in 
other  parts  of  the  Federal  Government 
are  typically  known  as  "judges";  e.g., 
"administrative  law  judges"  and 
"administrative  judges."  Giving  board 
members  the  tide  of  "veteran  law 
judges"  would  provide  a  more  accurate 
tide  than  "member"  and  would 
eidiance  confidence  in  the  system 
through  recognition  that  appeals  are 
being  adjudicated  by  legal 
professionals. 

Timetable: 


Action 


[Me         FR  Cite 


03/06/01   66  FR  13463 
05/07/01 

12A)0/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  L.  Keller. 
Senior  Deputy  Vice  Chairman, 
Department  of  Veterans  Affairs,  Board 
of  Veterans  Appeals.  810  Vermont 
Avenue  NW,  Washington.  DC  20420 
Phone:  202  565-5978 

fUN:  2900-AK62 

3042.  BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE- 
APPEAL  WITHDRAWAL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  50i(a]:  38 
USC  7105(b)(2) 
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CFR  CttaUon:  38  CFR  20.204 


i:  None 


Abstract:  The  Board  of  Veterans' 
Appeals  is  removing  a  restriction  in  its 
Rides  of  Practice  (Rule  of  Practice  204; 
38  CFR  20.204)  that  bars  an  appellant's 
representative  from  withdrawing  a 
Notice  of  Disagreement  or  a  Substantive 
Appeal  that  the  appellant  filed 
personally  without  the  appellant's 
written  consent.  VA  believes  that  the 
restriction,  adopted  in  the  early  1960s, 
is  an  outdated  and  unnecessary 
intrusion  into  the  relationship  between 
appellants  and  their  representatives, 
which  creates  needless  delay  through 
unnecessary  procedural  complexity. 


Action 


Data         FR  ON* 


02/01/02  67  FR  4939 
04/02/02 

04/00/03 


veterans  from  World  War  II  and  the 
Korean  War.  No  other  alternatives  are 
available.  This  amendment  will  not 
entail  any  risks  or  costs  to  the  public 
or  to  the  Government  other  than  the 
costs  normally  associated  with  drafting. 
Agency  review,  and  publication. 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltias  Aftaclsd:  No 

Government  Lavala  Aftactad:  None 

Agency  Contact:  Steven  L.  Keller. 
Senior  Deputy  Vice  Chairman, 
Department  of  Veterans  A^irs,  Board 
of  Veterans  Appeals,  810  Vermont 
Avenue  NW,  Washington,  DC  20420 
Phone:  202  565-5978 

BIN:  2900-AK71 

3043.  BOARD  OF  VETERANS' 
APPEALS:  SPEEDING  APPELLATE 
REVIEW  FOR  AGING  VETERANS 

Priority:  Other  Significant 

Legal  Authority:  38  USC  501(a);  38 
USC  7107 

CFR  Citation:  38  CFR  20.900(c) 

Legal  Deadline:  None 

AlMtract  The  Board  of  Veterans' 
Appeals  may  advance  a  case  on  its 
docket  for  earlier  consideration  for 
"sufficient  cause  shown,"  38  U.S.C. 
section  7107(a)(2).  This  regidation  will 
expand  the  regulatory  definition  of 
"sufficient  cause"  in  the  Board's  Rules 
of  Practice  to  include  advanced  age. 
This  will  permit  the  Board,  on  motion, 
to  expedite  consideration  of  appeals 
from  veterans  and  dependents,  age  75 
or  more,  who  may  be  nearing  the  end 
of  their  life  expectancy.  There  is  no\»r 
a  sizable  cohort  of  veterans  of  advanced 
age,  particularly  surviving  combat 


Action 


Data  FROM* 


06/12/02  67  FR  40255 
0e/12A)2 

04/00/03 


NPRM 

NPRM  Comment 

Period  End 
RnalActkxi 

Regulatory  Flexibility  Analysis 
Raquirad:  No 

Small  Entmaa  Affactad:  No 

Government  Leveia  Affadad:  None 

Agency  Contact:  Steven  L.  Keller, 
Senior  Deputy  Vice  Chairman, 
Department  of  Veterans  A&irs,  Board 
of  Veterans  Appeals,  810  Vermont 
Avenue  NW,  Washington.  DC  20420 
Phone:  202  565-5978 

RIN:  2900-AL08 

3044.  e  BOARD  OF  VETERANS' 
APPEALS  RULES  OF  PRACTICE:  USE 
OF  SUPPLEMENTAL  STATEMENT  OF 
THE  CASE 

f>riority:  Substantive,  Nonsignificant 

Legal  Authority:  38  USC  501(a);  38 
USC  7105(d);  38  USC  7105A 

CFR  Citation:  38  CFR  2G.302(c}:  38 
CFR  20.901(c) 

i:  None 


AtMtract:  The  Board  of  Veterans' 
Appeals  is  amending  its  Rides  of 
Practice  to  remove  the  reqiurement  that 
an  appellant  must  file  a  timely 
substantive  appeal  with  respect  to 
issues  covered  in  a  Supplemental 
Statement  of  the  Case  (SSOC)  that  were 
not  in  the  original  State. nent  of  the 
Case  (SOC).  This  rule  amends  38  CFR 
20.302(c)  and  20.501(c)  to  eliminate  the 
language  relating  to  responding  to  "new 
issues"  in  SSOCs. 


Department  of  Veterans  Affairs,  Board 
of  Veterans  A.ppeals,  810  Vermont 
Avenue  NW.  Washington,  DC  20420 
Phone:  202  565-5978 

Ralatad  RIN:  Related  To  2900-AK91 

RIN:  2900-AL42 

NATIONAL  CEMETERY  SYSTEM 


Action 


FR  CHa 


Fmal  Action  04/00/03 

Regulatory  Flexibility  Analysis 
Raquirad:  No 

Small  Entitiaa  Affadad:  No 

Qovammant  Lavala  Affadad:  None 

Agency  Contact  Steven  L.  Keller, 
Senior  Deputy  Vice  Chairman, 


3046.  EUGIBILTTY  FOR  BURIAL  OF 
DEPENDENT  ADULT  CHILDREN  OF 
ELIGIBLE  VETERANS;  AND 
EUQIBILITY  FOR  BURIAL  OF 
CERTAIN  nUPINO  VETERANS 

Priority:  Other  Significant 

Legal  Authority:  38  USC  2402(5);  PL 

106-419 

CFR  Citation:  38  CFR  1.620(c) 

Legal  Daadlina:  None 

AlMtract:  The  Department  of  Veterans 
A£hir8  (VA)  proposes  to  amend 
regulations  to  specify  that  the  eligibility 
of  veterans'  adiilt  children  for  burial  in 
a  national  cemetery  is  only  for  those 
who  have  become  permanentiy 
incapable  of  self  support  before 
attaining  the  age  of  21  years  due  to  a 
physical  or  mental  disability.  Current 
regulations  do  not  clearly  express  this 
reqiurement.  It  also  proposes  to  amend 
regulations  to  specify  that  the  eligibility 
of  certain  Filipino  veterans  will  be 
eligible  for  burial  in  a  National 
Cemetery.  Certain  Filipino  veterans  of 
WWn,  to  include  Commonwealth  Army 
veterans  and  veterans  of  Recognized 
Guerilla  Forces,  may  be  eligible  if  the 
veteran  was  a  permanent  resident  of  the 
U.S.  and  met  other  enabling  conditions. 

TlmataMa: 


Action 


Data         FR  Cite 


04/16/02  67  FR  34864 
07/15/02 

04/00/03 


NPRM 

NPRM  Confwnent 

Period  End 
Final  Action 

Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affactad:  No 

Government  Lavala  Affadad:  None 

Agency  Contad:  Karen  Barber, 
Program  Analyst  (402B3),  Department 
of  Veterans  A^irs,  National  Cemetery 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-5183 
Fax:  202  273-6697 
Email:  karen.baiberOmail.va.gov 

RIN:  2900-AI95 
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3046.  •  HEADSTONE  AND  MARKER 
APPUCATION  REQUIRED 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  PL  107-103.  sec.  502 

CFR  CitatioA:  38  CFR  1.632 

Legal  Deadline:  None 

Abstract:  This  rule  will  amend  the 
Department  of  Veterans  Affairs  (VA) 
regulations  to  reflect  changes  made  by 
the  Veterans  Education  and  Benefits 
Expansion  Act  of  2001.  We  propose  to 
amend  through  regulation  the  changes 
to  burial  benefits  that  will  allow  VA 
to  furnish  an  appropriate  Government 
headstone  or  marker  for  the  graves  of 
eligible  veterans  buried  in  private 
cemeteries,  regardless  of  whether  the 
grave  has  been  previously  marked  with 
a  privately  purchased  marker.  The 
provision  applies  to  eligible  veterans 
who  have  died  on  or  after  December 
27,  2001,  the  date  of  enactment  of 
Public  Law  107-103. 


Action 


Dale         FR  CNe 


Interim  Rnal  Rule 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affactad:  No 

Govammant  Levels  Affected: 

Undetermined 

Agency  Contact  Karen  Barber. 
Program  Analyst  (402B3),  Department 
of  Veterans  Affairs,  National  Cemetery 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420 
Phone:  202  273-5183 
Fax:  202  273-6697 
Email:  karen.barberOmail.va.gov 

RIN:  2900-AL40 

OFFICE  OF  EQUAL  EMPLOYMENT 
OPPORTUNITY 


3047.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  OR 
NATIONAL  ORIGIN;  HANDICAP;  AND 
AGE  IN  PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  794;  42  USC 

2000d-l:  42  USC  6101 
CFR  Citation:  38  CFR  18 
i:  None 


Abstract  The  Department  of  Justice, 
pursuant  to  Executive  Order  12250,  is 
requesting  that  Federal  agencies  with 
title  VI,  section  504,  and  Age 
Discrimination  Act  regulations  jointly 
issue  amendments  to  their  regulations 
to  incorporate  the  Civil  Rights 
Restoration  Act  of  1987  revisions. 

Timatabia: 


Timatabia: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/1(V98  63  FR  48455 
11/09/98 

04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Action 


Dal*        FR  Cite       Government  Levels  Affected:  None 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/06/00  65  FR  76460 
01/05/01 

04/00/03 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affactad:  None 

Agency  Contact:  Tyrone  Eddins, 
External  Affairs  Manager,  Office  of 
Resolution  Management  (08), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420 

Phone:  202  501-2801 
Fax:  202  501-2885 

RIN:  2900-AK13 


OFFICE  OF  THE  GENERAL  COUNSEL 


3048.  RELEASE  OF  INFORMATKSN 
FROM  DEPARTMENT  OF  VETERANS 
AFFAIRS  RECORDS 

Priority:  Other  Significant 


Auttwrity:  5  USC  552;  5  USC 
552a;  38  USC  5701 

CFR  Citation:  38  CFR  1.500  to  1.584 

Legal  Deadline:  None 

Abstract  This  document  amends  the 
Department  of  Veterans  Affairs 
regulations  governing  the 
confidentiality  and  release  of  VA 
records  subject  to  the  Privacy  Act,  5 
U.S.C.  552a,  the  Freedom  of 
Information  Act  (FOIA).  5  U.S.C.  552, 
and  the  veterans'  records 
confidentiality  statute  (section  5701), 
38  U.S.C.  5701.  The  amendments  will 
implement  court  decisions  and 
executive  branch  guidance  issued  since 
the  regulations  were  originally 
published.  The  amendment  is  part  of 
the  Administration's  effort  to  simplify, 
clarify,  and  modernize  Federal 
regulations. 


Agency  Contact:  Lorraine  M.  Johnson, 
Deputy  Assistant  General  Counsel 
(024A),  Department  of  Veterans  Affairs, 
Office  of  General  Counsel,  810  Vermont 
Avenue  NW,  Washington,  DC  20420 
Phone:  202  273-6381 

RIN:  2900-AH98 


3049.  RECOGNITION  OF 
ORGANIZATIONS  AND 
ACCREDITATION  OF 
REPRESENTATIVES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301;  38  USC 
501(a);  38  USC  5901  to  5905 

CFR  Citation:  38  CFR  14.626  to  14.635 

Legal  Deadline:  None 

AtMtract:  The  Department  of  Veterans 
Affairs  proposes  to  revise  and  clarify 
existing  procedures  and  requirements 
regarding  certification  or  recognition  of 
service  organizations  and  their 
representatives  and  other  individuals, 
agents,  and  attorneys  representing 
claimants  for  benefits  administered  by 
VA.  The  revisions  are  designed  to 
improve  VA's  ability  to  assure  high 
quality  representation  of  claimants. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/04/96  63  FR  59495 
01/04/99 

04AXV03 


Regulatory  FlexMllty  Analysis 
Required:  No 

Government  Levela  Affactad:  State 

Agency  Contact  Richard  J.  Hipolit, 
Deputy  Assistant  General  Counsel 
(022),  Department  of  Veterans  Affairs, 
Office  of  General  Counsel,  810  Vermont 
Avenue  NW,  Washington,  DC  20420 
Phone:  202  273-6329 

raN:  2900-AI93 
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Department  of  Veterans  Affairs  (VA) 


Long-Term  Actions 


VETERANS  HEALTH 
ADMINISTRATION 


BOARD  OF  VETERANS  APPEALS 


Timetable: 


3051.  PROTECTION  OF  HUMAN 

SUBJECTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  16 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analyaia 

Required:  No 

Government  Levela  Affactad:  None 

Agency  Contact  Judy  Williams 
Phone:  202  273-8284 

RIN:  2900-AJ08 


3052.  APPEALS  REGULATIONS; 
RULES  OF  PRACTICE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  19.3  (Revision); 
38  CFR  20.609  (Revision);  38  CFR 
20.903  (Revision);  38  CFR  20.1000;  38 
CFR  20.1001;  38  CFR  20.1002;  38  CFR 
20.1100  (Revision);  38  CFR  19.10;  38 
CFR  19.15  (Revision);  38  CFR  19.39;  38 
CFR  20.3;  38  CFR  20.101  (Revision);  38 
CFR  20.102  (Revision);  38  CFR  20.201 
(Revision);  38  CFR  20.605  (Revision); ... 


Department  of  Veterans  Affairs  (VA) 


3053.  MEDICAL  BENEFITS  PACKAGE; 
COPAYMENTS  FOR  EXTENDED  CARE 
SERVICES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  17.36;  38  CFR 
17.38;  38  CFR  17.111 

Completed: "         

Reeeon Pete         FR  Cite 

Final /Action  05/17/02  67  FR  35037 

.  Final  Action  Effectrve    06/17/02  67  FR  53037 

Regulatory  Flexibility  Analyaia 

Required:  No 

Government  l.evela  Affected:  None 

Agency  Contect:  Nancy  Howard 

Phone:  202  273-8198 

Fax:  202  273-4897 

Email:  nancy.howard9hq.med.va.gov 

RIN:  2900-AK32 

3054.  ENROLLMENT— PROVISION  OF 
HOSPITAL  AND  OUTPATIENT  CARE 
TO  VETERANS 

Priority:  Substantive,  Nonsignificant 

CFR  CItatton:  38  CFR  17.36 

Completed: 

Reeeon Dale         FW  CHe 

NPRM  07/23/02  67  FR  48078 

Final  Action  10/09/02  67  FR  62887 

Final  Action  Effective     11/06/02 

ReguMory  Flexibility  Analyaia 

Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Roscoe  G.  Butler 
Phone:  202  273-8302 
Fax:  202  273-9609 


Email:  roscoe.butlerdhq.med.va.gov 
RIN:  2900-AK38 

3056.  COPAYMEflTS  FOR  INPATIENT 
HOSPITAL  CARE  AND  OUTPATIENT 
MEDICAL  CARE 
Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  17.108;  38  CFR 
17.110 

Completed: 


FR  Cite 


Final  Action  05/02JOZ  67  FR  21998 

Final  Action  Effective    05/02/02 

Reguletory  FlexibHIty  Anelyeia 

Required:  No 

Government  Leveie  Affected:  None 

Agency  Contact  Nancy  Howard 

Phone:  202  273-8198 

Fax:  202  273-4897 

Email:  nancy.howarddhq.med.va.gov 

RIN:  290O-AK5O 

3056.  nUPINO  VETERANS  ELIGIBLE 

FOR  HOSPITAL  CARE,  NURSING 

HOME  CARE,  AND  MEDICAL 

SERVICES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  3.42;  38  CFR 

17.39 

Completed: 


Action 


FR  CMa 


NPRM  02/03/92  57  FR  4131 

NPRM  Comment  03/04/92 

Period  End 

Final  Action  To  Be  Detennined 

Regulatory  Fiexibllity  Analyaia 
Required:  No 

Government  Levela  Affected:  None 

Ageitcy  Contact  Steven  L.  Keller 
Phone:  202  565-5978 


RIN:  290O-AE78 


Final  Action  06/17/02  67  FR  41 178 

Final  Action  Effective    06/1 7/02 

Regulatory  Flexibility  Anelyeia 
Required:  No 


Completed  Actions 


Government  Ljavels  Affected:  None 

Agency  Contact:  Roscoe  G.  Butler 

Phone:  202  273-8302 

Fax:  202  273-9609 

Email:  roscoe.butler@hq.med.va.gov 

RIN:  2900-AL18 

3057.  SCHEDULE  FOR  RATING 
DiSABiLITIES— THE  SKIN 

Priority:  Other  Significant 

CFR  Citation:  38  CFR  4.118 

Completed: 


FR  Cite 


Final  Action  07/31/02  67  FR  49590 

Final  /Action  Effective    08/30/02 

Regulatory  Flexibility  Analyaia 
Required:  No 

Government  l.eveia  Affected:  None 

Agency  Contect:  CaroU  McBrine 
Phone:  202  273-7211 


RIN:  2900-AFOO 


3058.  REVISED  DEnNTTION  OF  NET 
VALUE  AND  REVISED  CRITERIA  FOR 
PRE-FORECLOSURE  DEBT  WAIVERS 

PriorNy:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  36.4301;  38  CFR 
36.4323 

Completed: 


FR  CMi        Reeeon 


FR  CNe 


FinalAction  lOAWAK  67FR62646 

Fmal  Action  Effective     1 1 107/02 

Regulatory  Flexibility  Analyale 
Required:  No 
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Completed  Actions 


Gk>v«mnMnt  Levels  Affected:  None 

Agency  Contsct:  Richard  Fyne 
Phone:  202  273-7380 

RIN:  2900-AG20 


3059.  EVIDENCE  ON  RLE  AT  DATE 
OF  DEATH 

Priority:  Other  Significant 

CFR  CHstion:  38  CFR  3.1000 

ComnMed: 

niiion  Dale         FR  Cite 

Final  Action  10/28/02  67  FR  65707 

Final  Action  Effective     1 1  /27/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  John  Bisset 
Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  2900-AH42 

3060.  INTERVERTEBRAL  DISC 
SYNDROME 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  4.71(a) 

Coiimleled- 

RMWon  DM*  FR  Cite 

Fmal Action  06/22/02  67FR54345 

Final  Action  Effective    09/23/02 

Regulatory  F1exil}llity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Caroll  McBrine 
Phone:  202  273-7211 

RIN:  290O-AI22 


3061.  ANKYLOSIS  AND  UMITATION 
OF  MOTION  OF  DIGITS  OF  THE 
HANDS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  4.71a 

Completed: 

fteaeon  Date         FR  Cite 

Fmai  Action  07/26/02  67  FR  48784 

Fmal  Action  Effective    06/26/02 

Regulatory  FlexttMlty  Analysis 
Required:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Caroll  McBrine 
Phone:  202  273-7211 

RIN:  2900-AI44 


3062.  ACCELERATED  BENEFITS 
OPTION  FOR  SERVICEMEMBERS' 
GROUP  UFE  INSURANCE  AND 
VETERANS'  GROUP  UFE  INSURANCE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  9.1(b):  38  CFR 
9.14 

Completed: 

naaion Date         FR  Cite 

Final  Action  08/12/02  67  FR  52413 

Final  Action  Effective     08/1 2/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gregory  C.  Hosmer 

Phone:  215  842-2000 

Fax:  215  381-3502 

Email:  issghosmdvba.va.gov 

RIN:  2900-AJ80 

3063.  NATIONAL  SERVICE  UFE 
INSURANCE 

Priority:  Info./Admin./Other 

CFR  Citation:  38  CFR  8.0;  38  CFR  8.1 

Completed: 

Raaaon  Date         FR  Cite 

Final  Action  08/26/02  67  FR  54737 

Final  Action  Effective     08/26/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  George  Poole 

Phone:  215  842-2000 

Fax:  215  381-3502 

Email:  issgpooldvba.va.gov 

RIN:  290a-AK43 

3064.  VETERANS  VOCATIONAL 
REHABIUTATKMI  AND  EDUCATION: 
TTTLE  CHANGE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  21.50;  38  CFR 
21.53;  38  CFR  21.60;  38  CFR  21.68;  38 
CFR  21.74;  38  CFR  21.98;  38  CFR 
21.100;  38  CFR  21.155;  38  CFR  21.4250; 

Completed: 


n— ton 


FR  Cite 


FinalAction  08/22/01  66FR44052 

Final  /Vction  Effective    08/22/01 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 


Agency  Contact:  William  G.  Susling 

Phone:  202  273-7187 

Fax:  202  275-2636 

Email:  edubsusldvba. va.gov 

RIN:  2900-AK46 

3065.  MONETARY  ALLOWANCES  FOR 
CERTAIN  CHILDREN  OF  VIETNAM 
VETERANS;  IDENTIFICATION  OF 
COVERED  BIRTH  DEFECTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  3.27;  38  CFR 
3.29;  38  CFR  3.114;  38  CFR  3.216;  38 
CFR  3.261 

Compleled: 


Reason 


FR  Cite 


FinalAction  07/31/02  67 FR 49565 

Final  Action  Effective    07/31/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Caroll  McBrine 
Phone:  202  273-7211 

Related  RIN:  Related  To  2900-AK88, 
Related  To  2900-AK90 

RIN:  290O-AK67 

3066.  RECOUPMENT  OF 
NONDISABILITY  SEVERANCE  PAY 
FROM  VA  COMPENSATION 

Priority:  Other  Significant 

CFR  Citation:  38  CFR  3.700 

Completed: 


FR  Cite 


Fmal  Action  09/27/02  67  FR  60867 

Final  Action  Effective    09/27/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  John  Bisset 
Phone:  202  273-7213 
Fax:  202  275-1728 

RIN:  2900-AK95 

3067.  INCREASE  IN  RATES  PAYABLE 
UNDER  THE  EDUCATIONAL 
ASSISTANCE  TEST  PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  21.5820;  38  CFR 
21.5822 

Completed: 


Haaion 


FR  Cite 


FinalAction  05/14/02  67 FR 34404 

Final  Action  Effective    05/1 4/02 
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Completed  Actions 


Regulatory  FlexIbNity  Analysis 
Required:  No 

Govsmment  Levsls  Affselsd:  None 

Agsncy  Contact:  William  G.  Susling 

Phone:  202  273-7187 

Fax:  202  275-2636 

Email:  edubsusldvba.va-gov 

RIN:  2900-AL02 

3068.  ADJUDICATION,  HDUCIARY 

ACTIVITIES-NOMENCLATURE 

CHANGES 

Priority:  Info./Admin./Other 

CFR  Citation:  38  CFR  3;  38  CFR  14 

Compleled:  


Reason 


FR  Cite 


FinalAction  07/17/02  67 FR 46868 

Final  Action  Effective    07/17/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levsls  Affected:  None 

Agency  Contact:  Randy  A.  McKevitt 

Phone:  202  273-7138 

Fax:  202  273-1728 

Email:  caprmcke^ba. va.gov 

RIN:  2900-ALlO 

3069.  CROSS  REFERENCE  CHANGE 
IN  FORMS  TO  BE  FURNISHED 

Priority:  Other  Significant 

CFR  CItaUon:  38  CFR  3.150 

Completed:  


Date 


FR  Cite 


FinalAction  06/14A)2  67FR40867 

Fmal  Action  Effective    06/1 4/02 

Regulatory  Flexibility  Analysis 

Rsqulrsd:  No 

Govsmment  Levels  Affscted:  None 

Agency  Contact:  Randy  A.  McKevitt 

Phone:  202  273-7138 

Fax:  202  273-1728 

Email:  caprmcke9vba.va.gov 

RIN:  2900-AL19 

3070.  DUTY  PERIOOS;  INACTIVE 
DUTY  FOR  TRAIMNQ 

Priority:  Other  Significant 

CFR  Citation:  38  CFR  3.6 

Compleled: 

FRCito 


Reguletory  Flexibility  Analysis 
Rsqulrsd:  No 

Government  Levels  Affected:  None 

Agency  Conlect  Randy  A.  McKevitt 

Phone:  202  273-7138 

Fax:  202  273-1728 

Email:  caprmckeOvba. va.gov 

RIN:  290O-AL21 

3071.  CO»ISTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Priority:  Info./Admin./Other 

CFR  Citation:  48  CFR  801;  48  CFR  832; 
48  CFR  836;  48  CFR  843;  48  CFR  846; 
48  CFR  852 

Completed: 


Reason 


FR  Cite 


FinalAction  07/3002  67 FR 49257 

Fmal  Action  Effective    08/29/02 

Reguletory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Donald  E.  Kaliher 

Phone:  202  273-8819 

Fax:  202  273-9302 

Email:  donald.kaliheidmail.va.gov 

RIN:  2900-AJ56 

3072.  BOARD  OF  VETERANS' 
APPEALS-RULES  OF  PRACTICE— 
ATTORNEY  FEE  MATTERS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  20.3;  38  CFR 
20.609;  38  CFR  20.610 

uuiiipiewo. - 

nssion Date         FR  Cite 

FinalAction  05/23/02  67 FR 36102 

Rnal  Action  Effective    06/24/02 

Regulatory  FtaxMHIy  Anelysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Conteet  Steven  L.  Keller 
Phone:  202  565-5978 


RIN:  2900-AI98 


FinalAction  07/31/02  67 FR 49584 

Final  Action  Effective    07/31/02 


3073.  BOARD  OF  VETERANS 
APPEALS:  RULES  OF  PRACTICE— 
EFFECT  OF  PROCEDURAL  DEFECTS 
IN  MOTIONS  FOR  REVISION  OF 
DECISIONS  ON  GROUNDS  OF  CLEAR 
AND  UNMeTAKABLE  ERROR' 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  20.1404(b);  38 
CFR  20.1409(b) 


Completed: 


FR  Cite 


FinalAction  07/17/02  67 FR 46869 

Final  Action  Effective    07/17/02 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  L.  Keller 
Phone:  202  565-5978 


RIN:  ^900-AK74 


3074.  BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE- 
ATTORNEY  FEE  MATTERS;  NOTICE 
OF  DISAGREEMENT  MATTERS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  38  CFR  20.609 

Completed; 

Reason  Date         FR  Cite 


FinalAction 


07/31/02  67  FR  49599 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectsd:  None 

Agsncy  Contact:  Steven  L.  Keller 
Phone:  202  565-5978 

RIN:  2900-AL25 


307S.  PROHIBITION  OF  INTERMENT 
OR  MEMORIALIZATION  IN  NATIONAL 
CEMETERIES  AND  CERTAIN  STATE 
CEMETERIES  DUE  TO  CAPITAL 
CRIMES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  38  CFR  l;  38  CFR  39 

roiiinlaleri 

Raaeon  Dete         FR  Cite 

FmalAction  10/08/02  67FR62642 

Final  /Vction  Effective     1 1/07/02 

Reguletory  FlexMNty  Anelyele 
Rsqutoed:  No 

Government  Levels  Affsdsd:.  None 

Agsncy  Conteet:  Karen  Baiber 

Phone:  202  273-5183 

Fax:  202  273-6697 

Email:  karen.barbeidmail.va.gov 


<i:  2900-AJ77 
(FR  Doc.  02-23908  Filed  12-OS-02;  8:45  am] 
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ADVISORY  COUNCIL  ON  HISTORIC  PRESERVATION  (ACHP) 


ADVISORY  COUNaL  ON  HISTORIC 
PRESERVATION 

36  CFR  Ch.  VIII 

Unified  Agenda  of  Federal  Regulatory 
and  Dereguiatory  Actlona 

agency:  Advisory  Council  on  Historic 
Preiservation. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  The  following  Advisory 
Council  on  Historic  regulations  are 
scheduled  for  development.  They  are 
submitted  herein  for  publication  in  the 
Unified  Agenda  of  Feideral  Regulatory 
and  Dereguiatory  Actions. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Advisory  Council  contact  person  for 
Unified  Agenda  matters  is  Javier  E. 
Marques,  Associate  General  Counsel, 


(202)  606-8503, 1100  Pennsylvania 
Avenue  NW.,  Suite  809,  Washington, 
DC  20004. 

Dated:  September  20.  2002. 

Advisory  Council  on  Historic  Preservation. 
John  M.  Fowler, 
Executive  Director. 


Advisory  Council  on  Historic  Preservation — Long-Tenn  Actions 


Advisory  Council  on  Historic  Preservation  (ACHP) 


Long-Term  Actions 


3076.  •  PROTECTION  OF  HISTORIC 
PROPERTIES 

Priority:  Other  Significant 

Legal  Authority:  16  USC  470s 

CFR  CitatkMi:  36  CFR  800 

Legal  Deadline:  None 

Abstract:  The  Advisory  Council  on 
Historic  Preservation  envisions 
imdergoing  rulemaking  to  amend  its 
regulations  that  implement  section  106 
of  the  National  Historic  Preservation 


Act.  These  few  amendments  would 
make  the  regulations  comport  with  the 
court  decision  of  National  Mining 
Association  v.  Nav,  and  would  allow 
the  Advisory  Council  to  pursue  section 
106  exemptions  on  its  own  initiative. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Tribal.  Federal 


Agency  Contact:  Javier  Esteban 
Marques,  Associate  General  Counsel, 
Advisory  Council  on  Historic 
Preservation,  Room  809,  1100 
Pennsylvania  Avenue  NW., 
Washington,  DC  20004-2501 
Phone:  202  606-8503 
Fax:  202  606-8672 
Email:  jmarques@achp.gov 

RIN:  3010-AA06 

(FR  Doc.  02-25200  Filed  12-06-02;  8:45  am) 

BILLING  COW  4310-10-S 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Ch.  li 

Federal  Regulations;  USAID 
Regulatory  Agerida  Semiannual 
Summary 

agency:  U.S.  Agency  for  International 
Development. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  The  U.S.  Agency  for 
International  Development  (USAID)  is 
publishing  this  agenda  as  required  by 
Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735. 
October  4. 1993),  and  the  Regulatory 
Flexibility  Act.  This  agenda  reports  the 
status  of  those  regulations  currently 
under  review  and  gives  USAID's  plan 
for  the  issuance  of  proposed  regulations 


during  the  next  12  months.  It  is 
expected  that  the  information  provided 
in  this  agenda  will  enable  the  public  to 
be  more  aware  of  and  to  participate 
more  effectively  in  USAHD's  regulatory 
process. 

FOR  FURTHER  INFORMATION  CONTACT: 

General:  For  further  information  on 
the  agenda  or  the  review  list  in  general, 
contact:  Joanne  M.  Paskar,  Chief,  Bureau 
for  Management,  Office  of 
Administrative  Services,  Information 
and  Records  Division,  U.S.  Agency  for 
International  Development,  Washington, 
DC  20523;  Telephone  (202)  712-1217,  e- 
mail:  jpaskai^usaid.gov. 

Specific  For  further  information 
about  any  particular  item  on  the  agenda, 
contact  the  individual  listed  as  the 
contact  for  that  item. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866  and  the  Regulatory 


Flexibility  Act  require  the  semiannual 
publication  in  the  Federal  Register  of  an 
agenda  of  regxilations.  The  Regulatory 
Flexibility  Act  applies  only  to 
regulations  for  which  a  notice  of 
proposed  rulemaking  was  issued  on  or 
after  September  19. 1980.  USAID  is 
required  to  publish  an  agenda  listing  all 
the  regulations  it  expects  to  propose  or 
promulgate  that  are  likely  to  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  Executive  order  became  effective  on 
September  30, 1993,  and  it  is  required 
that  USAID  publish  a  listing  of  all  the 
regulations  it  expects  to  have  under 
active  consideration  for  proposal  or 
review  during  the  coming  one-year 
period. 

Dated:  September  10,  2002. 
Roberto  J.  Miranda, 

Director  of  Administrative  Services. 


Agency  for  International  Development — Proposed  Rule  Stage 


Sequence 
Numbef 


3077 
3078 


T«a 


USAID  Acquisition  Regulation  (AIDAR)  Deletion  of  Appendix  D  and  Appendix  J 
USAID  Acquisition  Regulation  (AIDAR)  Creation  of  Appendix  A  


Regulation 

Identification 

Numtwr 


0412-AA43 
0412-AA49 


Agency  for  International  Development — Final  Rule  Stage 


3079 
3060 

3061 

3062 


Administration  o<  Grants  and  Cooperative  Agreements 

Miscellaneous  AmefKlnr>ents  to  the  AIDAR  (AIDAR  ^^otice  98-2) 

Norxjischmination  on  the  Basis  of  Race.  Color.  National  Origin.  Handicap,  and  Age  in  Programs  and  Activilies  Re- 
ceiving Federal  Financial  Assistarx»  

Adding  Vietnam.  Cambodia,  and  Afghanistan  to  the  List  of  Countries  Eligible  for  USAID  FinarKtng 


0412-AA21 
0412-AA30 

0412-AA45 
0412-AA48 


Agency  for  International  Development— Long-Tenn  Actions 


Agency  for  International  Development  (AID) 


Proposed  Rule  Stage 


3077.  USAN)  ACQUISrnON 
REGULATION  (AlOAR)  DELETION  OF 
APPENDIX  0  AND  APPENDIX  J 

Priority:  Substantive,  Nonsignificant 

Auttwrlly:  22  USC  2381 


CFR  Citation:  48  CFR  ch  7.  app  D;  48 

CFR  ch  7,  app  J 

Legal  Deadline:  None 

AbetracL  Deletion  of  appendices  D  and 
J  of  the  AIDAR,  regarding  personal 


service  contracts  with  U.S.  citizens  and 
cooperating  country  and  third  country 
nationals.  Policy  statements  in  the 
appendices  will  be  consolidated  into 
internal  policy  manuals,  and 
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AID 


Proposed  Rule  Stage 


information  of  a  regulatory  nature  will 
be  incorporated  into  a  new  appendix 
A. 

Thnetabla: 


FRCH* 


NPRM  02AXy03 

NPRM  Comment  04AXV03 

Period  End 

Fmal  Action  07AXV03 

Final  Action  Effective  06/00/03 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entttiss  Affectsd:  No 

Government  Levels  Affsclsd:  None 

Agsncy  Contact:  Tom  M.  Henson, 
Senior  Procurement  Analyst,  Agency 
for  International  Development,  Room 
7.08-106.  Policy  Division,  Office  of 
Prociu^ment,  1300  Pennsylvania 
Avenue  NW.,  Washington,  DC  20523 


Phone:  202  712-5448 
Fax:  202  216-3136 
Email:  thenson0usaid.gov 

RIN:  0412-AA43 


3078.  USAID  ACQUISITION 
REGULATION  (AIDAR)  CREATION  OF 
APPENDIX  A 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  48  CFR  ch  7,  app  A 

Lagal  Deadline:  None 

AlMtract:  Appendix  A  will  replace,  in 
substance,  the  existing  apper  jc  D  and 
J  schedided  to  be  deleted 
commensurate  to  this  action. 


Action 


FR  CMi 


NPRIM 


02/00/03 


DM*  FR  CM* 


NPRM  Comment  04/00^ 

Period  End 

Final  Action  07/00«)3 

Fmal  Action  Effective  08/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Sntail  Entities  Affected:  No 

Government  Levels  Affectsd:  None 

Agency  Contact  Tom  M.  Henson, 
Senior  Procurement  Analyst,  Agency 
for  International  Development,  Room 
7.08-106,  Policy  Division,  Office  of 
Procurement,  1300  Pennsylvania 
Avenue  NW.,  Washington,  DC  20523 
Phone:  202  712-5448 
Fax:  202  216-3136 
Email:  thenson9usaid.gov 

RIN:  0412-AA49     , 


Agency  for  International  Development  (AID) 


Final  Rule  Stage 


3079.  ADMINISTRATION  OF  GRANTS 
AND  COOPERATIVE  AGREEMENTS 

Priority:  Substantive,  Nonsignificant 

Lsgsl  Authority:  22  USC  2381 

CFR  Citation:  22  CFR  226 

Legal  Deadline:  None 

Abstract:  This  regulation  will 
implement  the  Govemmentwide 
uniform  administrative  requirements 
for  grants  and  agreements  with 
institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations  issued  by  the  Office  of 
Management  and  Budget. 


Action 


FR  CHe 


Interim  Final  Rule 
Fmal  Action 


01/19/95  60  FR  3743 
06/00/03 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entttiss  AffSclsd:  Organizations 

Government  Ljsvels  Affscted:  None 

Agsncy  Contact:  Allen  Eisenberg. 
Senior  Policy  Analyst,  Agency  for 
International  Development,  1300 
Pennsylvania  Avenue  NW., 
Washington.  DC  20523 
Phone:  202  712-0824 
Email:  aeisenberg@usaid.gov 

RIN:  0412-AA21 


3080.  MISCELLANEOUS 
AMENDMENTS  TO  THE  AIDAR  (AIDAR 
NOTICE  98-2) 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  22  USC  2381 

CFR  CHation:  48  CFR  712;  48  CFR  727; 
48  CFR  742;  48  CFR  752;  48  CFR  ch 
7.  app  1 

Legal  Deadline:  None 

AlMtract:  The  USAID  Acquisition 
Regulation  will  be  amended  to  clarify 
USAID  policy  on  the  use  of 
Government  facilities  and  personnel  in 
commercial  products,  establish  an 
Agency  policy  regarding  contract 
clauses  to  clarify  withholding 
requirements  under  IQC  contracts, 
revise  reporting  requirements,  and 
coordinate  the  Agency's  academic 
publication  policy  with  the  FAR's 
Rights  in  Data  coverage  by  removing  it 
from  appendix  I  into  a  new  part  727. 
This  new  AIDAR  part  will  also  provide 
for  contractual  coverage  of  Rights  in 
Data  in  USAID's  contracts  performed 
overseas  and  awarded  to  U.S. 
organizations,  provide  guidance  on 
Rights  in  Data  coverage  for  overseas 
contracts  with  non-U.S.  entities,  and 
provide  an  alternate  paragraph  to  add 
to  the  applicable  FAR  clause  to  reserve 
USAID's  right  to  restrict  release  of  data 
when  release  may  negatively  impact  the 
Government's  development  or 


diplomatic  relationship  with  the 
cooperating  coimtries. 

Tlmetal>le: 


Action 

Ma          FRCH* 

NPRM 

11/04/98  63FR59501 

NPRM  Comment 

01/04/99 

Period  End 

Final  Action 

12rtXV02 

Final  Action  Effective 

01/00A)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affsctsd:  None 

Agsncy  Contsct  Diane  M.  Howard. 

Senior  Procurement  Analyst,  Agency 

for  International  Development,  Room 

7.08-082U,  M/OP/P,  1300  Pennsylvania 

Avenue  NW.,  Washington,  DC  20523- 

7801 

Phone:  202  712-0206 

Fax:  202  216-3395   ' 

Email:  dhowarddusaid.gov 

RIN:  0412-AA30 
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3081.  NONDISCRIMINATION  ON  THE 

BASIS  OF  RACE,  COLOR,  NATIONAL 

ORIGIN,  HANDICAP.  AND  AGE  IN 

PROGRAMS  AND  ACTIVITIES 

RECEIVING  FEDERAL  FINANCIAL 

ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794;  42  USC 
2000d  to  20OOd-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  22  CFR  209.1  to  209.13; 
22  CFR  217.1  to  217.47;  22  CFR  218.01 
to  218.39 

Legal  Deadlino:  None 

Abstract:  The  Agency  for  International 
Development  proposes  to  make 
amendments  to  its  regulations 
implementing  title  VI  of  the  Qvil 
Ri^ts  Act  of  1964  (title  VI),  section 
504  of  the  Rehabilitation  Act  of  1972 
(section  504).  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  title  VI  and  added  a 
definition  of  "program  or  activity"  to 
section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 


designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 
activities  under  these  statutes.  The 
promulgation  of  this  proposed 
regulation  explicitly  incorporates  the 
CRRA's  definition  of  "program  or 
activity"  and  "program"  into  the 
Department's  title  VI,  section  504.  and 
Age  Discrimination  Act  regulations. 
The  Department's  proposed  regulation 
will  be  published  as  part  of  a  joint 
Notice  of  Proposed  Rulemaking 
involving  up  to  24  Federal  agencies. 

TUnatalila: 


AcHon                            DM*          FR  CM* 

NPRM 

12A)6AX)  65  FR  76459 

NPRM  Comment 

01/05/01 

Period  End 

Final  Action 

12A)0/02 

Final  Action  Effective 

01/00/03 

3062.  ADDING  VIETNAM,  CAMBODIA, 
AND  AFGHANISTAN  TO  THE  LIST  OF 
COUNTRIES  EUGIBLE  FOR  USAID 
RNANaNG 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  22  USC  2381 

CFR  Citation:  22  CFR  228 

Legal  Deadline:  None 

Abstract:  Vietnam.  Cambodia,  and 
Afghanistan  will  be  removed  from  the 
restricted  countries  list  for 
source/origin/nationality  purposes. 

Timstabis: 


Monday, 
December  9,  2002 


«   F=l 


ActkMi 


FR  CM* 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Jessalyn  L.  Pendarvis. 
Director,  Office  of  Equal  Opportunity 
Programs,  Agency  for  International 
Development.  Room  2.09-77.  1300 
Pennsylvania  Avenue  NW.. 
Washington.  DC  20523-2901 
Phone:  202  712-1110 
Fax:  202  216-3370 
Email:  jpendarvis9usaid.gov 

RIN:  0412-AA45 


Final  Action  OZAXVOS 

Final  Action  Effective    02/00/03 

Regulatory  FlexllMllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Frances  M.  Maki, 
Senior  Procurement  Analyst,  Agency 
for  International  Development,  Room 
7.08-094.  M  OP/P.  1300  Pennsylvania 
Avenue  NW..  Washington.  DC  20523 
Phone:  202  712-4978 
Email:  fmaki@usaid.gov 

RIN:  0412-AA48 


Agency  for  International  Development  (AID) 


3083.  GOVERNMENTW1DE 
DEBARMENT  AND  SUSPENSION; 
REQtJIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANOAL 
ASSISTANCE) 

Priority:  Substantive.  Nonsignificant 

CFR  CNaUon:  22  CFR  208;  22  CFR  210 


Long-Term  Actions 


Action 


FR  Cite 


NPRIM 

NPRM  Comment 

Period  End 
Next  Action  Undetemoined 


01/23AJ2  67  FR  3315 
03/25/02 


Regulatory  FlaxMHIy  Analysis 
Requlrsd:  No 


Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Frances  M.  Maki 
Phone:  202  712-4978 
Email:  finaki@usaid.gov 

RIN:  0412-AA47 

IFR  Doc.  02-23907  Filed  12-06-02;  8:45  am] 
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ARCNfTECTURAL  AND  TRANSPORTATION  BARRERS  COMPLIANCE 
BOARD  (ATBCB) 


ARCHfTECnmALANO 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36CFRCh.Xl 

UnMed  Agenda  of  Federal  ReguMory 
and  DeregidBiory  AcMooa 

agency:  Arcfaitectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  submits  the  following  agenda  of 
proposed  regulatory  activities,  which 
may  be  conducted  by  the  agency  during 
the  next  12  months.  This  regulatory 
agenda  may  be  revised  by  the  agency 
during  the  coming  months  as  a  residt  of 
action  taken  by  the  Board. 

ADDRESSES:  Architectural  and 
Transportation  Barriers  Compliance 


Board,  1331  F  Street  NW.,  Suite  1000. 
Washhigton.  DC  20004-1111. 

FOR  FURTHER  MFORMATION  CONTACT:  For 

information  concerning  Board 
regulations  and  proposed  actions, 
contact  James ).  Raggio,  General 
Counsel,  (202)  272-0040  (voice)  or  (202) 
272-0034  (TDD). 
JaaesJ.Eaggio. 

General  Counsel,  Architectural  and 
Transportation  Barriers  Compliance  Board. 


/Architectural  arxl  Transportation  Barriers  Compliance  Board— Final  Rule  Stage 


/Krchitecturai  and  Transportation  Barriers  Compliance  Board— Long-Term  Actions 


Sequence 
Number 


3085  Ameficans  with  Disabilities  Act  (ADA)  AccessibiMy  Guidelines  ♦or  Transportation  Vehicles:  Passenger  Vessels 

3086  Americans  with  Disabilities  Act  (ADA)  AccessftMMy  Guidelines  for  Buildings  and  Fadliiies:  Outdoor  Developed 
I  Areas 

3087  Americans  with  Disabilities  Act  (ADA)  Accessibility  Guidelines  tor  Buildings  and  Facilities;  Public  RightsK)f-Way 


Regulation 

Iderftfication 

Number 


3014-AA11 

3014-AA22 
X14-AA26 


Architectural  and  Transportation  Banriers  Compliance  Board— Completed  Actions 


Architectural  and  Transportation  Barriers  Compliance  Board 
(ATBCB) 


Rnal  Rule  Stage 


3064.  AMERICANS  WTTH  DISABIUTIES 
ACT  (ADA)  ACCESSIBIUTY 
QUIOEUNES  FOR  BUILDINGS  AND 
FACaJTIES 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  42  USC  12204, 
Americans  with  Disabilities  Act  of 
1990;  29  USC  792,  Rehabilitation  Act 

CFR  Citation:  36  CFR  1191;  36  CFR 
1190 

Legal  Deadline:  None 

Abstract:  This  regulation  will  revise 
and  update  the  accessibility  guidelines 


for  the  Americans  with  Disabilities  Act 
(ADA)  and  the  Architectural  Barriers 
Act. 


Action 


DM*  FR  CM* 


Extension  Period  End   OS/ISAX) 


ActkMi 


FR  Gila 


Notice  o(  Intent  to  04A)6/94  59FR  16175 

Estat)lish  Advisory 

Committee 
Establishnwntol  09/14/94  59  FR  47165 

Advisory  Committee 
NPRM  11/16/99  64  FR  62248 

Notice  Extending  03/09/00  65  FR  12493 

Comment  Period 
NPRM  Comment  03/15/00 

Period  End 


Availability  of  Draft 
Final  Guidelines 

Second  NPRM 

Second  NPRM 
Comment  Period 
End 

Final  Action 


04A)2/02  67  FR  15509 

09/03/02  67FR56441 
10/03/02 


02/00/03 


Regulatory  FlexMlity  Analysis 
Required:  No 

Government  Ljevels  Affected:  State. 
Local.  Tribal.  Federal 


Final  Ride  Stage 


Agancy  Contact:  James  J.  Raggio. 
General  Counsel.  Architectural  and 
Transportation  Barriers  Compliance 


Board.  Suite  1000, 1331  F  Street  NW.. 
Washington.  DC  20004-1111 
Phone:  202  272-0040 
TDD  Phone:  202  272-0034 


Fax:  202  272-0081 

Email:  raggioOaccess-board.gov 

:  3014-AA20 


ArchMMturai  and  Transportation  Barriers  Compliance  Board 
(ATBCB) 


Long-Term  Actions 


3085.  AMERICANS  WITH  DtSABILmES 
ACT  (ADA)  ACCESSBNJTY 
GmOEUNES  FOR  TRANSPORTATION 
VEHICLES:  PASSENGER  VESSELS 

Priorlly:  Other  Significant.  M^or  status 
under  5  USC  801  is  undetermined. 

Legal  Authority:  42  USC  12204. 
Americans  with  Disabilities  Act  of  1990 

CFR  Citation:  36  CFR  1192 

None 


AlWtract:  This  regulation  will  amend 
the  Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guidelines  for 
Transportation  Vehicles  to  include 
additional  requirements  for  ferries, 
exctirsion  boats,  and  other  passenger 
vessels. 


FR  CMS 


t^otice  of  Intent  to  03/3098  63FR15175 

Establish  Advisory 

Committee 
Establishment  of  06/12/98  63  FR  43136 

/Vdvisory  Committee 
NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 

Undetermined 


Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  James  J.  Raggio. 
General  Coimsel.  Architectural  and 
Transportation  Barriers  Compliance 
Board,  Suite  1000,  1331  F  Street  NW.. 
Washington.  DC  20004-1111 
Phone:  202  272-0040 
TDD  Phone:  202  272-0034 
Fax:  202  272-0081 
Email:  raggio@access-board.gov 

RIN:  3014-AAll 


3086.  AMERICANS  WITH  DISABKJTIES 
ACT  (ADA)  ACCESSIBILITY 
GIMDELINES  FOR  BUILOINGS  AND 
FACILITIES:  OUTDOOR  DEVELOPED 
AREAS 

Priority:  Other  Significant  Major  status 
undOT  5  USC  801  is  undetermined. 


Aultiorlty:  42  USC  12204. 
Ammicans  with  Disabilities  Act  of  1990 

CFR  CllaUon:  36  CFR  1191 

i:  None 


This  regulation  will  amend 
the  Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guidelines  to 
include  requirements  for  outdoor 
developed  areas. 


FR  Cite 


Notice  of  Intent  to  04/18/97  62  FR  19064 

Corxluct  Regulatory 

Negotiation 
Establishment  of  06/04/97  62FR30546 

Regulatory 

Negotiation 

Commitlee 
NPRM  To  Be  Determined 

Regulatory  FlexMlity  Analysis 
nequirsd:  Undetermined 


Undetermined 

Undetermined 


Agency  Contact:  James  J.  Raggio, 
Genwal  Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  Suite  1000.  1331  F  Street  NW., 
Washington.  DC  20004-1111 
Phone:  202  272-0040 
TDD  Phone:  202  272-0034 
Fax:  202  272-0081 
Email:  raggiodaccess-board.gov 

RIN:  3014-AA22 


3087.  AMERICANS  WITH  DISABILfTIES 
ACT  (ADA)  ACCESSeNJTY 
GUIDELmES  FOR  BUILDINGS  AND 
FAOLmES:  PUBLIC  RIGHTSOF-WAY 

PrkMHy:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 


Authority:  42  USC  12204. 
Americans  with  Disabilities  Act:  29 
USC  792,  Rehabilitation  Act 

CFR  Citation:  36  CFR  1190;  36  CFR 
1191 

Legal  Deadline:  None 

Alwlract:  This  regulation  will  amend 
the  accessibility  guidelines  for  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriers  Act  to  include 
requirements  for  public  rights-of-way. 


Date         FR  Cite 


Notice  of  Intent  to         08/12/99  64FR439e0 

Form  Advisory 

Committee 
Notice  of  Appointment  10^20^  64FR56482 

of  Advisory 

Committee 

Members 
Availability  of  Draft        06/17A)2  67  FR  41206 

Guidelines 
NPRM  To  Be  Detennined 

Regulatory  FiexMHty  Analysis 
Required:  Undetermined 

Government  ljevels  Affected:  State, 
Local,  Tribal.  Federal 

Undetermined 


Agency  Contact:  James  J.  Raggio, 
General  Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  Suite  1000.  1331  F  Street  NW., 
Washington,  DC  20004-1111 
Phone:  202  272-0040 
TDD  Phone:  202  272-0034 
Fax:  202  272-0081 
Email:  raggio9access-board.gov 

RIN:  3014-AA26 
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Architoctural  and  Transportation  Barriers  CompUancs  Board 
(ATBCB) 


Completed  Actions 


3068.  AMERICANS  WITH  DISABIUTIES 
ACT  (ADA)  ACCESSIBILITY 
GINDEUNES  FOR  BUILDINGS  AND 
FACNJTIES:  RECREATION  FAaLITlES 

Priority:  Other  Significant 

Lsgal  Authority:  42  USC  12204, 
Americans  with  Disabilities  Act  of  1990 

CFR  Citation:  36  CFR  1191 

Legal  DsadHne:  None 

Abstract:  To  amend  the  Americans 
with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  to  include 
requirements  for  recreational  facilities. 


Action 


FR  CM* 


Notice  of  Appointinent 

of  Advisory 

Committee 

Members 
ANPRM 
ANPRM  Ckjmment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Availat)itity  of  Draft 

Final  Guidefines 

Summary 
Final  Action 


06/10/93  58  FR  32511 


09/21/94  59  FR  48542 
12/20/94 

07/09/99  64  FR  37326 
12/08/99 

07/21/00  65  FR  45331 


09A)3A)2  67FR56352 


FR  CM* 


Notice  of  Intent  to 
Form  Advisory 
Committee 


02A)3/93  58FRe949 


Regulatory  Flexibility  Analysis 
Required:  Yes 


Smalt  Entities  Affsctsd:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affsctsd:  State. 
Local,  Tribal 

Agsncy  Contact  James  J.  Raggio, 
General  Coimsel,  Architectural  and 
Transportation  Barriers  Gompliance 
Board,  Suite  1000,  1331  F  Street  NW., 
Washington.  DC  20004-1111 
Phone:  202  272-0040 
TDD  Phone:  202  272-0034 
Fax:  202  272-0081 
Email:  raggiodaccess-board.gov 

BIN:  3014-AA16 

[FR  Doc.  02-23905  Filed  12-06-02;  8:45  am] 
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COMIMSSiON  ON  CIVH.  RIGHTS  (CCR) 


COMMISSION  OM  CIVN.  RIGHTS 
45CFRCh.VM 

SemtenmMl  Agenda  of  Regulationa 

AGENCY:  Commission  on  Civil  Rights. 
ACTKW:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  announces  the 
regulations  the  U.S.  Commission  on 
Civil  Rights  will  have  under 
development  during  the  six-month 
period  from  October  1,  2002  through 
April  30,  2003.  The  purpose  for 
publishing  this  agenda  is  to  give  notice 
of  any  regulatory  activity  by  the 
Commission  in  order  to  allow  the  public 


an  opportunity  to  participate  in  the 
rulemaking  process. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  on  any  items  in  the 
agenda,  contact  Debra  A.  Carr,  Deputy 
General  Counsel.  U.S.  Commission  on 
Civil  Rights,  Room  620.  624  Ninth  Street 
NW..  Washington.  DC  20425.  (202)  376- 
8351. 

SUPPI.EMENTARY  MFORMATION:  In 
accordance  with  Executive  Order  12866. 
"Regulatory  Planning  and  Review"  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605),  executive  agencies  are  required  to 
publish  in  the  Federal  Register 
semiannual  regulatory  agendas  each 
year. 


The  regulations  being  considered  by 
the  Commission  are  not  "significant" 
rules  within  the  meaning  of  Executive 
Order  12866.  and  no  regulatory  impact 
analysis  is  required.  The  Commission 
has  determined  that  the  regulations 
under  consideration  will  not  impose 
compliance  costs  or  reporting  burdens 
on  the  public,  nor  will  the  regidations 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  no  regulatory  analysis  is 
required. 

Debra  A.  Carr, 

Depu  ty  Genera]  Counsel. 


Commission  on  Civil  Rights— Long-Temn  Actions 


Regulation 

Ider^ification 

Number 


Commission  on  Civil  Rights  (CCR) 


Long-Term  Actions 


30n.  COMMISSION  ON  CIVIL 
RIGHTS— UPDATE  AND  REVISION 

PrIortty:  Substantive,  Nonsignificant 

Lagal  Authority:  42  USC  1975  to  I975f: 
5  USC  552(a);  5  USC  552(b) 

CFR  CttaUon:  45  CFR  701:  45  CFR  702; 
45  CFR  703 

Legal  Daadllna:  None 

Abstract:  The  regulation  updates  and 
revises  most  of  the  Commission's 
current  regulations,  specifically  45  CFR 
701,  702,  703.  45  CFR  701  identifies 


the  organization  and  functions  of  the 
Commission.  45  CFR  702  specifies  the 
rules  on  hearings,  reports,  and  meetings 
of  the  Commission.  45  CFR  703 
identifies  the  operations  and  functions 
of  the  Commission's  State  Advisory 
Committees. 

TImetabIa: 


FR  CH* 


To  Be  Determined 


NPnM 

Regulatory  Flexibility  Analysia 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact  Debra  A.  Carr,  Deputy 
General  Counsel,  Commission  on  Civil 
Rights,  Room  625,  624  9th  Street  NW., 
Washington,  DC  20425-0001 
Phone:  202  376-8351 
Email:  dcarr^usccr.gov 

RIN:  3035-AA02 

(FR  Doc.  02-23889  Filed  12-0&-02;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND  COMMUNITY  SERVICE  (CNCS) 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Ctw.  Xli,  XXV 

Executive  Order  12866  "Regulatory 
Planning  and  Review" 

AGENCY:  Corporation  for  National  and 
Community  Service. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  announces  the 
regulations  that  \he  Corporation  will 
have  under  development,  revision,  or 
review  during  the  next  year.  The 
purpose  for  publishing  this  agenda  is  to 
give  notice  of  any  regxilatory  activity  by 


the  Agency  in  order  to  provide  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
public  is  encouraged  to  contact  the 
agency  official  listed  for  the  particular 
agenda  item.  For  other  information 
concerning  Corporation  regulations  or 
this  semiaimual  agenda,  contact  Frank 
R.  Trinity,  General  Counsel,  Corporation 
for  National  and  Community  Service, 
1201  New  York  Avenue  NW., 
Washington.  DC  20525.  (202)  606-5000, 
ext.  290. 

SUPPt.EMENTARY  MF0RMAT10N:  In 
accordance  with  Executive  Order  12866 
"Regulatory  Planning  and  Review"  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601),  executive  agencies  are  required  to 
publish  in  the  Federal  Register 
semiannual  regidatory  agendas  in  April 
and  October  of  each  year. 

The  Corporation  for  National  and 
rnmrniinity  Service  has  determined  that 
the  regulations  under  consideration  will 
not  impose  compliance  costs  or 
reporting  burdens  on  the  public  and  that 
the  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Accordingly,  no  regulatory  analysis  is 
required  imder  5  U.S.C.  602. 

Dated:  September  20.  2002. 
Wendy  Zenker, 

Chief  Operating  Officer. 


Coqx>ration  for  National  and  (Community  Service— Proposed  Rule  Stage 


Regulation 

Identification 

Numt)er 


Sequence 
Number 


3091 


Sequence 
Numt)er 


3092 
3093 
3094 
3095 

3096 
3097 
3096 

9099 
3100 
3101 

3ioe 


3103 
3104 


Corporation  for  National  and  Community  Service — Final  Rule  Stage 


TWe 


Nondiscrimination  on  the  Basis  of  Race.  Cdor.  National  Origin.  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  Financial  Assistance 


Regulation 

Identification 

Numtwr 


3045-AA27 


Corporation  for  National  and  Community  Service — Long-Tenn  Actions 


Tiiie 


Claims  Collection • 

AmeriCorps  and  Learn  &  Serve  Grant  Regulations  

Discrimination  Complaint  Procedures  for  Service  Members,  Partidpanls,  and  Other  Beneficiaries  

Govemmentwide  Debarment  and  Suspension  (Nonprocurement)  and  Govemmentwide  Requirements  for  Drug- 
Free  Workplace  (FmandaJ  Assistance) 

Uniform  Administrative  Requirements  for  Grants  and  Cooperative  Agreements  to  State  and  Local  Governments  .... 

Corporation  for  National  and  Community  Service  Regulations  

Enforcement  of  Nondiscrimination  on  the  Basis  of  Handicap  in  Programs  or  Activities  Conducted  by  ACTION 

AmeriCorps'VISTA  Program  Regulations 

ACTION  Cooperative  Volunteer  Program • - 

OffidaiSea^ ■■■.. - 

National  Senior  Service  Corps  Regulations 


Regulation 

Identification 

Numt>er 


3045-AA20 
3045-AA23 
3045-AA24 

3045-AA28 
3045- AA33 
3045-AA34 
3045-AA35 
3045-AA36 
3045-AA37 
3045-AA38 
3045-AA39 


Corporation  for  National  and  Community  Service — Completed  Actions 


Senior  Companion  Program 
Foster  GrarxJparent  Program 


3045-AA29 
3045-AA30 
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Corporation  for  National  and  Community  Service— Completed  Actions  (Continued) 

Sequence 
Number 

Title 

Regulation 

Identification 

Nunriber 

3105 

AmeriCorDS  Grant  Reoulations 

3045-AA32 

Corporation  for  National  and  Community  Service  (CNCS) 


Proposed  Rule  Stage 


3090.  IMPLEMENTATION  OF  THE 
PRIVACY  ACT  OF  1974;  AMENDMENT 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  552a;  42  USC 
12501  et  seq;  42  USC  4950  et  seq 

CFR  Citation:  45  CFR  2508 

Legal  Deadline:  None 

AbStiact:  This  action  updates  several 
minor  changes  to  the  Corporation  for 
National  Service's  current  Privacy  Act 


regidation  found  at  45  CFR  2508.  These 
amendments  are  in  accordance  with  the 
Privacy  Act  found  at  5  U.S.C.  552a. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 


Agency  Contact:  Mr.  William  L. 

Hudson,  Law  Office  Manager, 

Corporation  for  National  and 

Community  Service,  Room  8200,  1201 

New  York  Avenue  NW.  Washington, 

DC  20525 

Phone:  202  606-5000 

TDD  Phone:  202  565-2799 

Fax:  202  565-2796 

Email:  whudson@cns.gov 

RIN:  3045-AA25 


Corporation  for  National  and  Community  Service  (CNCS) 


Rnal  Rule  Stage 


3091.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP.  AND  AGE  IN  . 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794;  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  45  CFR  1203;  45  CFR 
1232 

i-egal  Deadline:  None 

Abstract:  The  Corporation  proposes  to 
make  amendments  to  its  regulations 
implementing  title  VI  of  the  Civil 
Rights  Act  of  1964  (tide  VI)  and  section 
504  of  the  Rehabilitation  Act  of  1972 
(section  504).  Together,  these  statutes 
prohibit  discrimination  on  the  basis  of 
race,  color,  national  origin,  and 
disability  in  programs  and  activities 
that  receive  Federal  financial 


assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  tide  VI  and  added  a 
definition  of  "program  or  activity"  to 
section  504.  The  added  definitions 
were  designed  to  clarify  the  broad 
scope  of  coverage  of  recipients' 
programs  or  activities  under  these 
statutes.  The  promulgation  of  this 
proposed  regidation  expliciUy 
incorporates  the  CRAA's  defiiiition  of 
"program  or  activity"  and  "program" 
into  the  Corporation's  tide  VI  and 
section  504  regulations.  The 
Corporation's  final  regidation,  which 
has  been  prepared,  will  be  published 
as  part  of  a  joint  rulemaking. 

Timetable: 


Action 


Data 


FR  Cite 


Action 


FR  Gila 


NPRM 

NPRM  Comnient 
Period  End 


12/06/00  65  FR  76460 
01/D5«)1 


Final  Action  04/00/03 

Final  /Vction  Effective    05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  The  RIN  3045- 
AA29,  published  in  the  Federal 
Register  at  65  FR  76460  and  76512, 
dated  December  6,  2000,  was  incorrect 
and  should  have  been  3045-AA27. 

Agertcy  Contact:  Nancy  B.  Voss, 
Director,  Equal  Opportimity, 
Corporation  for  National  and 
Community  Service,  Room  7100,  1201 
New  York  Avenue  NW,  Washington, 
DC  20525 

Phone:  202  606-5000 
Fax:  202  565-2796 
Email:  nvoss@cns.gov 

RIN:  3045-AA27 
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Corporation  for  National  and  Community  Servica  (CNCS) 


Long-Tarm  Actiona 


3092.  CLAIMS  COLLECTION 
PrtorRy:  Substantive.  Nonsignificant 
CFR  CHatton:  45  CFR  2506 


DM*  FR  CM* 


Fax:  202  565-2796 
Email:  nvossdcns.gov 

RIN:  3045-AA24 


Action 


01/28/99  64  FR  431 5 
03/29/99 

To  Be  Determined 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final /Vction 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Suzanne  K.  Dupre 
Phone:  202  606-5000 
Fax:  202  565-2796 
Email:  sdupre@cns.gov 

RIN:  3045-AA20 

3093.  AMERICORPS  AND  LEARN  & 
SERVE  GRANT  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  2510;  45  CFR 

2513;  45  CFR  2515  to  2540;  45  CFTl 

2550 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 

Local,  Tribal 

Agency  Contact:  Frank  Robert  Trinity 

Phone:  202  606-5000 

Fax:  202  565-2796 

Email:  ftrinity@cns.gov 

RIN:  3045-AA23 

3094.  DISCRIIMINATION  COMPLAINT 
PROCEDURES  FOR  SERVICE 
MEMBERS,  PARTiaPANTS,  AND 
OTHER  BENEFICIARIES 

Priority:  Other  Significant 

CFR  Citation:  45  CFR  2504 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Aftacted:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Nancy  B.  Voss 
Phone:  202  606-5000 


3095.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPfKX:UREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(FJI^NaAL  ASSISTANCE) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  2542;  45  CFK 
2545 

Thnelable: 


Action 


FR  Cite 


01/23/02  67  FR  3266 
03/25/02 


NPRM 

NPRM  Comnoent 

Period  End 
Next  /Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Suzanne  K.  Dupre 
Phone:  202  606-5000 
Fax:  202  565-2796 
Email:  sdupre@cns.gov 

RIN:  3045-AA28 

3096.  •  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Priority:  Info./Admin./Other 

Legal  Authority:  42  USC  12501  et  seq; 
42  USC  4950  et  seq 

CFR  Citation:  45  CFR  1234 

Legal  Deadline:  None 

At>stract:  When  the  Corporation  for 
National  and  Commimity  Service, 
created  under  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  took  control  of  the  programs 
run  by  its  predecessor,  the  ACTION 
Agency,  in  April  1994.  the  ACTION 
Agency  ceased  to  exist.  Therefore.  45 
era  part  1234.  which  covers  the 
enforcement  of  nondiscrimination  on 
the  basis  of  handicap  in  programs  or 
activities  conducted  by  ACTION,  is 
outdated  and  will  be  superseded  by  45 
era  2541. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact  Mr.  William  L. 

Hudson.  Law  Office  Manager, 

Corporation  for  National  and 

Community  Service,  Room  8200.  1201 

New  York  Avenue  NW,  Washington, 

DC  20525 

Phone:  202  606-5000 

TDD  Phone:  202  565-2799 

Fax:  202  565-2796 

Emsdl:  whudson@cns.gov 

RIN:  3045-AA33 

3097.  e  CORPORATION  FOR 
NATIONAL  AND  COMMUNTTY 
SERVICE  REGULATIONS 

Priority:  Info./Admin./Other 

Legal  Authority:  42  USC  12501  et  seq; 
42  USC  4950  et  seq 

CFR  Citation:  45  Cra  1201 

Legal  Deadline:  None 

Abstract:  The  Corporation  for  National 
and  Commimity  Service  plans  to 
redesignate  the  Regulatory  provisions 
currently  in  45  Cra  chapter  12  to  45 
era  chapter  25,  where  Ae 
Corporation's  other  regvdations  are 
published. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Britanya[  E.  Rapp, 
Associate  General  Counsel,  Corporation 
for  National  and  Community  Service. 
Room  8209,  1201  New  York  Avenue 
NW,  Washington,  DC  20525 
Phone:  202  606-5000 
TDD  Phone:  202  565-2799 
Fax:  202  565-2796 
Email:  brapp@cns.gov 

RIN:  3045-AA34 

3098.  e  ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  ACTION 

Priority:  Info./Admin./Other 

Legal  Authority:  42  USC  12501  et  seq; 
42  USC  4950  et  seq 

CFR  Citation:  45  cra  1214 

Legal  Deadline:  None 

Abstract:  When  the  Corporation  for  . 
National  and  Community  Service, 
created  under  the  National  and 
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Long-Tarm  Actiona 

Conmiunity  Service  Act  of  1990.  as 
amended,  took  control  of  the  programs 
run  by  its  predecessor,  the  ACTION 
Agency,  in  April  1994.  the  ACTION 
Agency  ceased  to  exist.  Therefore,  45 
era  part  1214,  wliich  covers  the 
enforcement  of  nondiscrimination  on 
the  basis  of  handicap  in  programs  or 
activities  conducted  by  ACTION,  is 
outdated  and  will  be  superceded  by  45 
era  part  2532. 

Next  Action  Undetermined 


Regulatory  FlexMilty  Analysis 
Required:  No 

Small  Entities  Affaded:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  William  L. 

Hudson,  Law  Office  Manager, 

Corporation  for  National  and 

Community  Service,  Room  8200.  1201 

New  York  Avenue  NW,  Wasliington, 

DC  20525 

Phone:  202  606-5000 

TDD  Phone:  202  565-2799 

Fax:  202  565-2796 

Email:  whudson9cns.gov 

RIN:  3045-AA35 


3099.  e  AMERICORPS*VISTA 
PfK>GRAM  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  12501  et  seq; 
42  use  4950  et  seq 

CFR  Citation:  45  era  1206;  45  era 

1210  to  1211;  45  Cra  1216  to  1232; 
45  era  1234  to  1235 

Legal  Deadline:  None 

AtMtract:  The  Corporation  for  National 
and  Community  Service  plans  to  revise 
regulations  governing  the 
AmeriCorps*  VISTA  program  under  the 
National  and  Community  Service  Act 
of  1990,  as  amended,  and  the  Domestic 
Volunteer  Service  Act  of  1973  to 
implement  administrative  reforms 
and/or  possible  statutory  amendments. 
In  addition,  the  Corporation  plans  to 
remove  all  references  to  the 
Corporation's  predecessor  agency — 
ACTION — and  to  redesignate  the 
regulatory  provisions  currently  in  45 
era  chapter  12  to  45  Cra  chapter  25. 
where  the  Corporation's  other 
regulations  are  published. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Requkad:  No 

Small  Entities  Affedad:  Governmental 
Jurisdictions,  Organizations 


Government  Levela  Affected:  State, 
Local,  Trilud 

Agency  Contact  Robot  Bush,  Acting 
Director  of  AmeriCorps'VISTA, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue  NW,  Washington,  DC  2QS25 
Phone:  202  606-5000 
TDD  I%one:  202  565-2799 
Fax:  202  565-2789 
Email:  tbush@cns.gov 

MN:  3045-AA36 

3100.  e  ACTION  COOPERATIVE 
VOLUNTEER  PROGRAM 

Priority:  Info./Admin./Other 

Legal  AuHiority:  42  USC  12501  et  seq; 
42  USC  4950  et  seq 

CFR  Citation:  45  Cra  1213        ' 

Legal  Deadline:  None 

Abstract  When  the  Corporation  for 
National  and  Community  Service, 
created  under  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  took  control  of  the  programs 
nm  by  its  predecessor,  the  ACnWi 
Agency,  in  April  1994,  the  ACTION 
Agency  ceased  to  exist.  Therefore,  45 
era  part  1213,  wliich  covers  the 
ACTION  Cooperative  Volunteer 
Program,  is  outdated  and  will  be 
rescinded. 

Ttanetabla:  Next  Action  Undetermined 

ftogulatory  FlexMllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mr.  William  L. 

Hudson,  Law  Office  Manager, 

Corporation  for  National  and 

Comnnmity  Service,  Room  8200,  1201 

New  York  Avenue  NW,  Washington. 

DC  20525 

Phone:  202  606-5000 

TDD  Phone:  202  565-2799 

Fax:  202  565-2796 

Email:  whudson@cns.gov 

RHi:  3045-AA37 


3101.  e  OFFiaAL  SEAL 

Priority:  Info./Admin./Other 

Legal  Authority:  42  USC  12501  et  seq; 
42  use  4950  et  seq 

CFR  Citation:  45  era  1204 

Legal  Deadline:  None 

Abstract  When  the  Corporation  for 
National  and  Community  Service, 


created  under  the  National  and 
Community  Sovice  Act  of  1990,  as 
amended,  took  control  of  tlie  programs 
run  by  its  predecessor,  the  ACTION 
Agency,  in  April  1994,  the  ACTION 
Agency  ceased  to  exist.  Therefore.  45 
era  part  1204.  wiiich  covers  the  use 
of  the  ACTION  Agency  Official  Seal, 
is  outdated  and  will  be  rescinded. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
fteqidred:  No 

SmaH  Entities  Affected:  No 

Government  Levels  Affaded:  None 

Agency  Contact  Mr.  William  L. 

Hudson.  Law  Office  Manager, 

Corporation  for  National  and 

Community  Service.  Room  8200,  1201 

New  Yoii:  Avenue  NW,  Washington, 

DC  20525 

Phone:  202  606-5000 

TDD  Phone:  202  565-2799 

Fax:  202  565-2796 

Email:  whudson@cns.gov 

RIN:  3045-AA38 


3102.  e  NATIONAL  SENIOR  SERVICE 
CORPS  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  42  USC  12501  et  seq; 
42  use  5000  et  seq 

CFR  Citation:  45  Cra  2551;  45  era 
2552;  45  Cra  2553;  45  Cra  1235 

Legal  Deadline:  None 

Abstract  The  Corporation  for  National 
and  Community  Service  plans  to  revise 
regulations  governing  the  National 
Senior  Service  Corps — including  the 
Senior  Companion  Program,  the  Foster 
Grandparent  Program,  and  the  Retired 
and  Senior  Volimteer  Program — imder 
the  National  and  Conmiunity  Service 
Act  of  1990.  as  amended,  and  the 
Domestic  Volunteer  Service  Act  of  1973 
to  implement  administrative  reforms 
and/or  possible  statutory  amendments. 
In  addition,  the  Corporation  plans  to 
redesignate  provisions  from  45  Cra 
chapter  12  to  45  Cra  chapter  25,  where 
the  Corporation's  other  rejgulations  are 
published. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State, 
Local.  Tribal 
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Long-Term  Actions 


Agency  Contact:  Peter  Boynton, 
Program  Officer,  Corporation  for 
National  and  Community  Service,  1201 


New  York  Avenue  NW,  Washington, 

DC  20525 

Phone:  202  606-5000 

TDD  Phone:  202  565-2799 


Corporation  for  National  and  Community  Service  (CNCS) 


3103.  SENIOR  COMPANION 
PROGRAM 

Priortty:  tafo/Admin./Other 

CFR  Citation:  45  CFR  2551 

Completed: 


FR  Cite 


NPRM 
Correction 
Firtal  Action 


04/17/02  67  FR  18846 
04/25A)2  67  FR  20485 
09/27A)2  67  FR  60997 


Regulatory  Flexibility  Analysis 
^Required:  No 

Govamment  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Peter  Boynton 
Phone:  202  606-5000 
TDD  Phone:  202  565-2799 
Fax:  202  565-2743 
Email:  pboynton@cns.gov 

RIN:  3045-AA29 


3104.  FOSTER  GRANDPARENT 
PROGRAM 

Priority:  Info./Admin./Other 

CFR  Citation:  45  CFR  2552 

Complalad:  

Reason 


FR  CHa 


NPRM 
Firial  Action 


04/17/02  67  FR  18847 
09/27/02  67  FR  60999 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Peter  Boynton 
Phone:  202  606-5000 
TDD  Phone:  202  565-2799 
Fax:  202  565-2743 
Email:  pboynton@cns.gov 

RIN:  3045-AA30 


Fax:  202  565-2743 
Email:  pboynton@cns.gov 

RIN:  3045-AA39 


Completed  Actions 


3105.  AMERICORPS  GRANT 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  2520;  45  CFR 
2521;  45  CFR  2522;  45  CFR  2524;  45 
CFR  2525;  45  CFR  2526;  45  CFR  2528; 
45  CFR  2550 

Completed: 

Reason 


FR  Cite 


Final  Action  07/09A)2  67  FR  45357 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local,  Tribal 

Agency  Contact:  Frank  Robert  Trinity 
Phone:  202  606-5000 
Fax:  202  565-2796 
Email:  ftrinity@cns.gov 

RIN:  3045-AA32 

[PR  Doc.  02-25199  Filed  12-06-02;  8:45  am] 
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COURT  SERVICES  AND  OFFENDER  SUPERVISION  AGENCY  FOR 
THE  DISTRICT  OF  COLUMBIA  (CSOSA) 


COURT  SERVICES  AND  OFFENDER 
SUPERVISION  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

28  CFR  Ch.  VIII 

Samiannual  Regulatory  Agenda 

agency:  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia. 


SUMMARY:  The  Court  Services  and 
Offender  Supervision  Agency  for  the 
District  of  Columbia  (CSOSA)  is 
publishing  its  semiannual  regulatory 
agenda  pursuant  to  Executive  Order 
12866  (58  FR  51735)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6).  The 
regulatory  agenda  lists  all  agency 
regulations  that  are  scheduled  for 
development  during  the  next  12  months 
or  that  have  been  issued  since  the 
publication  of  the  previous  regulatory 
agenda. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic,  Records  Manager,  Office  of  the 
General  Counsel,  CSOSA.  Room  1253, 
633  Indiana  Avenue  NW.,  Washington, 
DC  20004  (telephone:  (202)  220-5359;  e- 
mail:  roy.nanovic@csosa.gov). 

SUPPI.EMENTARY  INFORMATION:  No  new 

regulations  have  been  identified  for 
inclusion  in  this  submission  to  the 
regulatory  agenda. 

George  E.  Pruden  n, 

General  Counsel. 


ACTKm:  Semiannual  regulatory  agenda. 

Court  Services  and  Offender  Supervision  Agency  for  the  District  of  Columbia— Proposed  Rule  Stage 


Sequence 
Number 


3106 
3107 


TMe 


Agency  Seal  

Acceptance  of  Gifts 


Regulation 

Identification 

Number 


3225-AA05 
3225-AA06 


Court  Services  and  Offender  Supen/ision  Agency  for  the  District  of  Columbia— Final  Rule  Stage 


Sequence 
Number 


3106 
3109 
3110 
3111 


TMe 


Community  Supervision;  Administrative  Sanctions  Schedule 

Disclosure  of  Recotde 

District  of  CoJumbia  Sex  Offender  Registration 

Cdlectian  and  Use  of  DMA  Information 


Regulation 

Ideritification 

Numt>er 


3225-AAOO 
3225- AA01 
3225-AA03 
3225-AA04 


Court  Services  and  Offender  Supervision  Agency  for  the  District  of  Columbia— Completed  Actions 


Regulation 

Ideritification 

Number 


Court  Services  and  Offender  Supervision  Agency  for  the  District  of 
Columbia  (CSOSA) 


Proposed  Rule  Stags 


3106.  AGENCY  SEAL 

f.  Substantive,  Nonsignificant 
Authority:  PL  105-33: 18  USC 


506;  18  USC  1017 

CFR  Citation:  28  CFR  803  (New) 

l.sgai  Deadline:  None 

Abstract:  CSOSA  proposes  to  adopt 
regulations  on  the  use  of  its  official  seal 
and  the  official  seal  for  the  District  of 
Columbia  Pretrial  Services  Agency 
(PSA),  an  independent  entity  within 
CSOSA.  Use  by  any  person  or 


organization  outside  of  the  Agency  may 
be  made  only  with  CSOSA's  or  PSA's 
prior  written  approval.  Wrongful  use  of 
an  official  seal  is  subject  to 
administrative  action  and/or  criminal 
penalty. 


AcHon 


FR  CMS 


NPRI4 

11AXy02 

NPRIM  Comment 

01/00^03 

Period  End 

Firtal  Action 

07/0(y03 

Final  Action  Effective    06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  AffSctsd:  No 

Gk>vemment  l.svsls  Affsdsd:  None 

Agency  Contact:  Roy  Nanovic,  Records 
Manager,  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Coliunbia,  Room  1253,  633  Indiana 
Avenue  NW.,  Washington,  DC  20004 
Phone:  202  220-5359 
Email:  roy.nanovic@csosa.gov 

RIN:  3225-AA05 


CSOSA 


Proposed  Rule  Stage 


3107.  ACCEPTANCE  OF  GIFTS 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  PL  107-96 

CFR  Citation:  28  CFR  804  (New) 

Ijegai  Deadline:  None 

AtMtract:  CSOSA  proposes  to  adopt 
regulations  on  the  acceptance  and  use 
of  gifts  by  itself  and  by  the  District  of 
Columbia  Pretrial  Services  Agency 
(PSA),  an  independent  entity  within 
CSOSA  CSOSA  and  PSA  have  been 
granted  specific  authority  by  Congress 
to  accept  and  use  gifts  in  the  form  of 
in-kind  contributions  of  space  and 
hospitality  for  the  purpose  of 
supporting  offender  and  defendant 


programs  and  equipment  and 
vocational  training  services  to  educate 
and  train  offenders  and  defendants. 
These  regulations  establish  procedures 
for  the  public  to  follow  when  offering 
a  gift,  criteria  for  accepting  and  using 
gifts,  and  procedures  for  audit  and 
public  inspection  of  records  pertaining 
to  the  acceptance  and  use  of  gifts. 

Timetable: 


Action 


FR  Cite 


NPRM  12AXy02 

NPRIM  Ck>mment  02/00/03 

Period  End 

Final  Action  08/00/03 

Final  Action  Effective  0gAXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Roy  Nanovic,  Records 
Manager,  Coiul  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia,  Room  1253,  633  Indiana 
Avenue  NW.,  Washington,  DC  20004 
Phone:  202  220-5359 
Email:  roy.nanovic@csosa.gov 

RIN:  3225-AA06 


Court  Services  and  Offender  Supervision  Agency  for  the  District  of 
Columbia  (CSOSA) 


Rnal  Rule  Stage 


3108.  COMMUNITY  SUPERVISION: 
ADMINISTRATIVE  SANCTIONS 
SCHEDULE 

Priority:  Other  Significant 

Ljegal  Authority:  PL  105-33 

CFR  Citation:  28  CFR  810  (New) 

Ijsgai  Deadline:  None 

Abstract:  CSOSA  issued  interim 
regulations  on  administrative  sanctions 
which  may  be  imposed  on  offenders 
under  CSOSA's  supervision  who 
violate  the  general  or  specific 
conditions  of  their  release.  The  purpose 
of  imposing  sanctions  is  to  enable 
CSOSA  staff  to  respond  as  swiftly, 
certainly,  and  consistently  as 
practicable  to  noncompliant  behavior. 
Using  sanctions  will  reduce  the  number 
of  violation  reports  sent  to  the  releasing 
authority  (for  example,  the  sentencing 
court  or  the  United  States  Parole 
Commission).  CSOSA  staff  will  be  able 
to  refer  offenders  back  to  the  releasing 
authority  having  demonstrated  that 
CSOSA  has  exhausted  the  range  of 
options  at  its  disposal  to  change  the 
offender's  noncompliant  behavior.  The 
releasing  authority  may  then 
concentrate  on  those  referrals  which 
fully  merit  scrutiny.  The  purpose  of  the 
regulations  is  to  prevent  crime,  reduce 
recidivism,  and  support  the  feat 
administration  of  justice  through  the 
promotion  of  effiactive  community 
supervision. 


Timetable: 


Action 


Date         FR  Cite 


09/20/01   66  FR  48336 
09/20/01 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Rnal  Rule         11/1 9/01 

Comment  Period 

End 
FinalAction  12/00/02 

Final  Action  Effective     12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Roy  Nanovic,  Records 
Manager,  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia,  Room  1253,  633  Indiana 
Avenue  NW.,  Washington,  DC  20004 
Phone:  202  220-5359 
Email:  roy.nanovicdcsosa.gov 

RIN:  3225-AAOO 

3109.  DISCLOSURE  OF  RECORDS 
Priorfty:  Other  Significant 

Legal  Authority:  5  USC  5^2;  5  USC 

552a 

CFR  Citation:  28  CFR  802  (New) 


under  the  Freedom  of  Information  Act, 
under  the  Privacy  Act,  and  for 
production  of  records  in  response  to  a 
demand  from  a  court  or  other 
noncongressional  authority  in 
connection  with  a  proceeding  to  which 
CSOSA  or  PSA  is  not  a  party.  The 
regulations  also  identify  Privacy  Act 
system  of  records  exemptions  for  both 
CSOSA  and  PSA.  These  regulations  are 
necessary  in  order  to  ensure  that  the 
public  has  appropriate  access  to 
information  maintained  by  the  CSOSA 
and  PSA  and  that  adequate  safeguards 
are  in  place  to  protect  the  privacy 
rights  of  individuals. 


Timetable: 


Action 

DM*          FR  Cite 

NPRKM 

03/15A)2  67  FR  11804 

NPRM  Comment 

05/1 4A)2 

Period  End 

FinalAction 

11/00/02 

Final  Action  Effective 

12AXV02 

i:  None 

CSOSA  proposes  to  adopt 

regulations  on  the  disclosure  of  CSOSA 
or  the  District  of  Columbia  Pretrial 
Seivices  Agency  (PSA)  records.  These 
regulations  include  procedures  for 
processing  requests  for  disdosxiie 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  i.evels  Affected:  None 

Agsncy  Contact  Roy  Nanovic,  Records 
Manager,  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia,  Room  1253,  633  Indiana 
Avenue  NW.,  Washington,  DC  20004 
Phone:202  220-5359 
Email:  roy.nanovic9c8osa.gov 

RIN:  3225-AAOl 
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CSOSA 


Rnal  Rule  Stage 


3110.  DISTmCT  OF  COLUMBIA  SEX 
OFFENDER  REGISTRATION 

Priority:  Other  Significant 

Legal  Authority:  PL  105-23;  PL  106-113 

CFR  Citation:  28  CFR  811  (New) 

Legal  Deadlina:  None 

Abstract:  CSOSA  has  issued  interim 
regulations  for  the  registration  of  sex 
offenders  in  the  District  of  Columbia. 
These  regulations  provide  notice  to  sex 
offenders  of  their  duties  under  the  law 
and  under  the  regulations  of  the 
Metropolitan  Police  Department  of  the 
District  of  Colimibia  to  register  with 
CSOSA.  In  most  instances,  sex 
offenders  will  receive  notification  that 
they  are  subject  to  registration  when 
they  are  being  sentenced  by  the 
Superior  Court  of  the  District  of 
Columbia  after  being  found  guilty  (or 
found  not  guilty  by  reason  of  insanity 
or  adjudicated  as  a  sexual  psychopath) 
or  when  CSOSA  becomes  responsible 
for  their  supervision.  In  those  cases 
where  the  offender  has  previously 
committed  a  registration  offense  and  is 
not  currently  under  supervision,  the 
offender  must  contact  CSOSA  to 
register  in  order  to  avoid  possible 
criminal  penalty.  These  regulations  are 
intended  to  provide  for  the  protection 
of  the  public  and  to  ensure  that  the 
District  of  Columbia  may  provide 
appropriate  notification  regarding  the 
presence  of  sex  offenders  in  the 
community. 

Tknatabla: 


Action 


FR  CHa 


1(V21A)2 


01/0(V03 
01/00/03 


Action 


FR  CM* 


Intenm  Final  Rule 


08/21/02  67  FR  54093 


Interim  Final  Rule 

Comment  Period 

End 
Final  Action 
Final  /Vction  Effective 

Regulatory  FlexMMIty  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Roy  Nanovic,  Records 
Manager,  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia.  Room  1253,  633  Indiana 
Avenue  NW.,  Washington,  DC  20004 
Phone:  202  220-5359 
Email:  roy.nanovicdcsosa.gov 

RIN:  3225-AA03 

3111.  COLLECTION  AND  USE  OF  DMA 
INFORMATION 

Priority:  Other  Significant 

Legal  Authority:  PL  106-546 

CFR  Citation:  28  CFR  812  (New) 

Legal  Deadline:  Final,  Statutory,  Jime 
17.  2001. 

Atwtract:  CSOSA  has  issued  interim 
regulations  on  the  collection  and  use 
of  DNA  information.  DNA  information 
is  collected  under  CSOSA's  supervision 
bova  individuals  who  have  been 
convicted  of  specific  offenses  identified 
by  District  of  Columbia  statute.  The 
DNA  information  becomes  part  of  the 
combined  DNA  Index  System  (CODIS). 


a  national  data  base  of  DNA  profiles 
from  convicted  offenders,  unsolved 
crime  scenes,  and  missing  persons.  The 
regulations  specify  that  the  DNA 
sample  will  be  collected  in  accordance 
with  FBI  guidelines.  The  regulations 
also  establish  procediires  for 
cooperating  with  the  Federal  Bureau  of 
Prisons  to  ensure  that  unnecessary 
samples  will  not  be  collected;  establish 
a  standard  for  what  constitutes  an 
individual's  refusal  to  cooperate  in  the 
collection  of  the  sample;  define  what 
steps  CSOSA  deems  to  be  reasonably 
necessary  to  take  when  an  individual 
refuses  to  cooperate;  and  list  in  an 
appendix  the  offenses  which  qualify  for 
DNA  collection. 

Timetable: 


Court  Services  and  Offender  Supervision  Agency  for  the  District  of 
Columbia  (CSOSA) 


3112.  FEDERAL  TORT  CLAIMS  ACT 
PROCEDURES 

Priority:  Other  Significant 

Legal  Authority:  PL  105-33;  28  CFR 

14.11 

CFR  Citation:  28  CFR  801  (New) 

l.egal  Deadlina:  None 

Abstract  CSOSA  has  adopted 
regulations  to  supplement  Department 
of  Justice  regulations  for  processing 
administrative  claims  under  the  Federal 
Tort  Qaims  Act  (FTCA).  These 
supplemental  regulations  state  in  plain 
language  what  members  of  the  public 


Action 


need  to  do  to  file  a  claim  for  money 
damages  under  the  FTCA  with  CSOSA 
or  with  the  District  of  Columbia  Pretrial 
Services  Agency  (PSA).  These 
regulations  are  necessary  to  help  ensure 
that  persons  who  suffer  proven 
monetary  loss,  personal  injury,  or 
wrongful  death  due  to  a  negligent  or 
otherwise  wrongful  act  or  omission  of 
a  CSOSA  or  PSA  employee  committed 
while  acting  within  the  scope  of  his 
or  her  employment  will  be  properly 
compensated. 


FR  Cite 


08/21/02  67  FR  54098 
10/21/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  01/00/03 

Final  Action  Effective    01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Roy  Nanovic,  Records 
Manager,  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia,  Room  1253,  633  Indiana 
Avenue  NW..  Washington,  DC  20004 
Phone:  202  220-5359 
Email:  roy.nanovic@csosa.gov 

RIN:  3225-AA04 


Completed  Actions 


Timetable: 


Action 


FR  CHe 


11/20/01   66FR580e3 
01/22/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  09/1 3«)2  67  FR  57947 

Final  Action  Effective     1 0/1 5/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMas  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Roy  Nanovic,  Records 
Manager,  Court  Swvices  and  Ofiiender 
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CSOSA 

Completed  Actions 

Supervision  Agency  for  the  District  of       Phone:  202  220-5359 
Columbia,  Room  1253,  633  Indiana 
Avenue  NW.,  Washington,  DC  20004 


Email:  roy.nanovic@csosa.gov 

RIN:  3225-AA02 

(FR  Doc.  02-24260  Filed  12-06-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION  AGENCY  (EPA) 


ENVIRONMENTAL  PROTECTION 
AGENCY  (EPA) 

40  CFR  Ch.  I 
FRL-7390-2 

Fall  2002  Ragulatory  Agenda 

agency:  Environmental  Protection 
Agency. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  publishes  the  Semiannual 
Regulatory  Agenda  to  update  the  public 
about: 

•  Regulations  and  major  policies 
currently  under  development, 

•  Reviews  of  existing  regulations  and 
major  policies,  and 

•  Regulations  and  major  policies 
completed  or  canceled  since  the  last 
Agenda. 

TO  BE  PUkCEO  ON  THE  AGENDA  MAIUNG 
LIST:  If  you  would  like  to  subscribe, 
please  send  an  e-mail  with  your  name 
and  address  to:  ncepimal@one.net,  or 
call  800-490-9198.  There  is  no  charge 
for  single  copies  of  the  Agenda. 

FOR  FURTHER  INFORMATION  OR  TO  MAKE 
GENERAL  SUGGESTIONS  CONTACT:  If  you 
have  questions  or  comments  about  a 
particular  action,  please  get  in  touch 
with  the  agency  contact  listed  in  each 
Agenda  entry.  If  you  have  general 
questions  about  or  suggestions  for 
improving  the  Agenda  or  questions 
about  EPA's  decision  making  process, 
please  contact:  Phil  Schwartz  (1806A), 
Environmental  Protection  Agency,  1200 
Peimsylvania  Avenue  NW.,  Washington, 
DC  20460;  phone:  (202)564-6564;  e- 
mail:  schwartz.philip@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

a.  What  Is  EPA's  Overriding  Objective 
in  Developing  Regulations  and 
Policies  and  What  Key  Principles 
Drive  EPA's  Rulemaking  and 
Policymaking  Process? 

b.  What  External  Controls  Help  Shapw 
the  Agency's  Regulatory  Development 
Efforts? 

c.  How  Can  You  Effectively  Participate 
in  EPA's  Decisionmaking  Process? 

d.  What  is  the  Relationship  Between 
the  Regulatory  Agenda  and  the 
Regulatory  Plan? 

e.  What  Actions  Are  Included  in  the 
Agenda? 

f.  How  Is  the  Agenda  Organized? 


g.  What  Information  Is  in  Agenda 

Entries? 
h.  What  Tools  Are  Available  To  Help 

You  Quickly  Identify  Actions  of 

Interest? 
i.  How  Can  You  Get  Federal  Register 

Documents  and  EPA  Guidance  and 

Interpretive  Documents  via  the 

Internet? 
j.  What  Is  the  New  EPA  Dockets 

(EDOCKET)  System? 
k.  What  Special  Attention  Do  We  Give 

to  the  Impacts  of  Rules  on  Small 

Businesses,  Small  Governments,  and 

Small  Nonprofit  Organizations: 
1.  Acknowledgment  of  Participants  in 

the  Rulemaking  Process 

A.  What  Is  EPA's  Overriding  Objective 
in  Developing  Regulations  and  Policies 
and  What  Key  Principles  Drive  EPA's 
Rulemaking  and  Policymaking  Process? 

EPA  must  ensure  that  the  Nation's 
system  of  regulatory  and  nonregulatory 
environmental  controls  is  even-handed, 
cost-effective  and  fully  protective  of 
human  health  and  the  environment.  Key 
to  this  objective  is  our  commitment  to 
prepare  high  quality  scientific, 
economic,  and  policy  analyses  which 
form  the  foundations  of  our  regulations. 
These  efforts  are  paramount,  because 
success  is  measured  in  the  credibility  of 
our  decisions  and  ultimately  our 
effectiveness  in  protecting  human 
health  and  the  environment.  With  this 
in  mind,  appropriate  scientific, 
economic  and  policy  analyses  must  be 
planned  and  initiated  at  early  stages  in 
the  regulatory  development  process,  so 
that  Agency  decision  makers  are  well 
informed  of  the  qualitative  and 
quantitative  benefits  and  costs  as  they 
select  among  alternative  approaches. 

It  is  also  important  that  EPA  continue 
to  apply  new  and  improved  methods  to 
protect  the  environment,  such  as: 
building  flexibility  into  regulations  from 
the  very  beginning,  creating  strong 
partnerships  with  States  and  businesses, 
vigorously  engaging  in  public  outreach 
and  involvement,  and  using  effective 
nonregulatory  approaches.  Research, 
testing  and  adoption  of  new 
environmental  protection  methods  must 
also  be  a  central  tenet  in  environmental 
problem  solving.  The  integration  of  all 
these  elements  via  a  well  managed 
regulatory  development  process  and  a 
strong  commitment  to  innovative 
solutions  will  ensure  that  we  all  benefit 
from  significant  environmental 
improvements  that  are  fair,  efficimit, 
and  protective. 


B.  What  External  Controls  Help  Shape 
the  Agency's  Regulatory  Development 
Efforts? 

Beyond  the  Agency's  own  practices. 
Congress  and  the  President  have  also 
established  certain  parameters  for  our 
regulatory  development  activities 
through  various  laws  and  Executive 
Orders,  respectively. 

The  basic  legal  requirements  we  must 
follow  when  we  issue  a  regulation 
generally  are  contained  in  the 
Administrative  Procedure  Act,  the 
Regulatory  Flexibility  Act  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act,  the 
Unfunded  Mandates  Reform  Act,  the 
Paperwork  Reduction  Act,  the  National 
Technology  Transfer  and  Advancement 
Act,  and  the  Congressional  Review  Act. 
You  can  find  information  on  many  of 
these  laws  at 
http://www4.law.comell.edu/uscode/ 

We  also  must  meet  a  number  of 
requirements  contained  in  Executive 
Orders.  Of  particular  significance  for 
EPA  rulemakings  are  Executive  Orders 
12866  (Regulatory  Planning  and 
Review),  13045  (Children's  Health 
Protection),  13175  (Consultation  and 
Coordination  with  Indian  Tribal 
Governments),  13132  (Federalism),  and 
13211  (Energy).  You  can  find 
information  on  these  and  other 
Executive  orders  at 
http://www.archives.gov/ 

federal register/executive orders/ 

disposition tables.html 

C.  How  Can  You  Efiiectively  Participate 
in  EPA's  Decisionmaking  Process? 

You  may  participate  by  getting  in 
touch  with  the  contact  person  provided 
in  each  Agenda  entry.  You  may  also 
participate  by  commenting  on  proposed 
rules  that  we  publish  in  the  Federal 
Register.  Once  we  have  proposed  a  rule, 
we  will  consider  and  address  comments 
before  issuing  a  final  rule.  To  be  most 
effective,  comments  should  contain 
information  and  data  that  support  your 
position,  and  you  also  should  explain 
why  we  should  incorporate  your 
suggestion  in  the  final  rule.  You  can  be 
particularly  helpful  and  persuasive  if 
you  provide  examples  to  illustrate  your 
concerns  and  offer  specific  alternatives. 

We  believe  our  rules  will  be  more 
cost-effective  and  fairer  if  our 
development  process  includes  external 


75170  Federal  Register /Vol.  67.  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


Federal  Register /Vol.  67,  No.  236/ Monday,  December  9,  2002 /Unified  Agenda  75169 

EPA 


stakeholders  working  with  us  in 
deciding  on  the  solutions  to  problems. 


We  urge  you  to  participate  with  us  in 
this  process. 


D.  What  Is  the  Relationship  Between  the  Regulatory  Agenda  and  Regulatory  Plan? 

Document 

How  Often? 

Why? 

What  Is  Included? 

Regulatory  Agenda 

Spring  and  Fall 

Originally  an  EPA  ini- 

Introductory preamt>le  and  rule  entries  with  description,  contact  person, 

tiative,  now  re- 

deadlines, schedule,  authority,  0MB  priority,  RFA  &  UMRA  Impacts. 

quired  by  EO 

&  sectors  affected 

12866  and  the 

Regulatory  Flexi- 

bility Act. 

i 

Regulatory  Plan 

Fall,  published  with 

Required  by  EO 

Statement  of  Priorities  and  highest  priority  actions.  Entries  IrKlude  all 

the  regulatory  agenda 

12866. 

regulatory  information  plus  statement  of  need,  costs  &  alternatives  & 
risks. 

E.  What  Actions  Are  Included  in  the 
Agenda? 

EPA  includes  regulations  and  certain 
major  noncodified  policy  documents  in 
the  Agenda.  We  generally  do  not 
include  minor  amendments  or  the 
following  categories  of  actions  in  the 
Agenda: 

•  Administrative  regulations  such  as 
delegations  of  authority,  changes  of 
address  or  phone  numbers. 

•  Under  the  Clean  Air  Act:  Revisions  to 
State  Implementation  Plans; 
Eqmvalent  Methods  for  Ambient  Air 
Quality  Monitoring;  Deletions  from 
the  New  Source  Performance 
Standards  source  categories  list; 
Delegations  of  Authority  to  States; 
Area  Designations  for  Air  Quality 
Planning  Pvuposes. 

•  Under  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act: 
Actions  regarding  pesticide  tolerances 
and  food  additive  regulations; 
decision  documents  defining  and 
establishing  registration  standards; 
decision  documents  and  termination 
decisions  for  the  Special  Review 
Registration  process;  and  data  call-in 
requests  made  under  section 
3(c)(2)(B). 

•  Under  the  Resource  Conservation  and 
Recovery  Act:  Authorization  of  State 
solid  waste  management  plans; 
hazardous  waste  delisting  petitions. 

•  Under  the  Clean  Water  Act:  State 
Water  Quality  Standards;  deletions 
from  the  section  307(a)  list  of  toxic 
pollutants;  suspensions  of  toxic 
testing  requirements  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES); 
delegations  of  NPDES  authority  to 
States. 


•  Under  the  Safe  Drinking  Water  Act: 
Actions  on  State  underground 
injection  control  programs. 

There  is  no  legal  significance  to  the 
omission  of  an  item  from  the  agenda. 

F.  How  Is  the  Agenda  Organized? 

We  have  organized  the  agenda: 

•  First,  by  the  law  that  would  authorize 
a  particular  regulation; 

•  Second,  by  the  current  stage  of 
development  (proposal,  final,  etc.); 
and 

•  Third,  by  the  section  number  of  the 
statute  which  requires  or  authorizes 
the  rule. 

The  following  14  sections  deal  with 
13  laws  that  EPA  administers  and  a 
fourteenth  broader  section  called 
"General"  that  includes  cross-cutting   . 
actions,  such  as  rules  authorized  by 
multiple  statutes  and  general 
acquisition  rules: 

1.  General 

2.  The  Clean  Air  Act  (CAA) 

3.  The  Atomic  Energy  Act  (AEA) 

4.  The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 

5.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA) 

6.  The  Toxic  Substances  Control  Act 
(TSCA) 

7.  The  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA) 

8.  Chemical  Safety  Information,  Site 
Security  and  Fuels  Regulatory  Relief 
Act 


9.  The  Resource  Conservation  and 
Recovery  Act  (RCRA) 

10.  The  Oil  Pollution  Act  (OPA) 

11.  The  Comprehensive  Environmental 
Response,  Compensation,  and 
Liability  Act  Superfund  (CERCLA) 

12.  The  Clean  Water  Act  (CWA) 

13.  The  Safe  Drinking  Water  Act 
(SDWA) 

14.  The  Shore  Protection  Act  (SPA) 

In  each  of  these  14  sections,  there  are 
up  to  5  headings  covering  the  following 
stages  of  rulemaking: 

1.  Prerulemakings  -  Prerulemaking 
actions  are  intended  to  determine 
whether  EPA  should  initiate 
rulemaking.  Prerulemakings  may 
include  anything  that  influences  or 
leads  to  rulemaking,  such  as  advance 
notices  of  proposed  rulemaking 
(ANPRMs),  significant  studies  or 
analyses  of  the  possible  need  for 
regiilatory  action,  aimouncement  of 
reviews  of  existing  regulations 
required  luider  section  610  of  the 
Regulatory  Flexibility  Act,  requests 
for  public  comment  on  the  need  for 
regulatory  action,  or  important 
preregulatory  policy  proposals. 

2.  Proposed  RiUes  -  This  section 

•  includes  EPA  rulemaking  actions  that 
are  within  a  year  of  proposal 
(publication  of  Notices  of  Proposed 
Rulemakings  (NPRMs)). 

3.  Final  Rules  -  This  section  includes 
rules  that  are  within  a  year  of  final 
promiilgation. 

4.  Long-Term  Actions  -  This  section 
includes  rulemakings  for  which  the 
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next  scheduled  regulatory  action  is 
after  November  2003. 

5.  Completed  Actions  -  This  section 
contains  actions  that  have  been 
promulgated  and  published  in  the 
Federal  Register  since  publication  of 
the  spring  2002  Agenda.  It  also 
includes  actions  that  we  are  no  longer 
considering.  If  an  action  appears  in 
the  completed  section,  it  will  not 
appear  in  future  Agendas  unless  we 
decide  to  initiate  action  again,  in 
which  case  it  will  appear  as  a  new 
entry.  EPA  also  annoimces  the  results 
of  our  Regulatory  Flexibility  Act 
section  610  reviews  in  this  section  of 
the  Agenda. 

G.  What  Information  Is  in  Agenda 
Entries? 

Agenda  entries  include  the  following 
information,  where  applicable: 

Sequence  Number  This  indicates 
where  the  entry  appears  in  the  Agenda. 

Title:  Titles  for  new  entries  (those  that 
have  not  appeared  in  previous  Agendas) 
are  preceded  by  a  bullet  {•).  The 
notation  "Section  610  Review"  follows 
the  title  if  we  are  reviewing  the  rule  as 
part  of  our  periodic  review  of  existing 
rules  under  section  610  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
610). 

Priority:  Entries  are  placed  into  one  of 
five  categories  described  below. 

Economically  Significant:  As  defined 
in  Executive  Order  12866,  a  rulemaking 
action  that  may  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
will  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy. 
productivity^  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  OMB  reviews  all 
fxonomically  significant  rules  under 
Executive  Order  12866. 

Other  Significant:  A  rulemaking  that 
is  not  economically  significant  but  is 
considered  significant  by  the  agency. 
This  category  includes  rules  that  are  an 
EPA  priority  and  rules  that  EPA 
anticipates  will  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866  because  they 
may: 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency; 

•  Materially  alter  the  budgetary  impact 
of  entidements,  grants,  user  fees,  or 


loan  programs  or  the  rights  or 
obligations  of  recipients;  or 
•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the 
principles  in  Executive  Order  12866. 

Substantive,  Nonsignificant:  A 
rulemaking  that  has  substantive  impacts 
but  is  neither  Significant,  nor  Routine 
and  Frequent,  nor 
Informational/ Administrative/Other. 

Routine  and  Frequent:  A  rulemaking 
that  is  a  specific  case  of  a  recurring 
application  of  a  regidatory  program  in 
the  Code  of  Federal  Regulations  (e.g., 
certain  State  Implementation  Plans, 
National  Priority  List  updates. 
Significant  New  Use  Rules,  State 
Hazardous  Waste  Management  Program 
actions,  and  Tolerance  exemptions).  If 
an  action  that  would  normally  be 
classified  Routine  and  Frequent  is 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.O.  12866,  then  we 
would  classify  the  action  as  either 
"Economically  Significant"  or  "Other 
Significant." 

Informational/ Administrative/Other: 
A  ndemaking  that  is  primarily 
informational  or  pertains  to  agency 
matters  not  central  to  accomplishing  the 
agency's  regulatory  mandate  but  that  the 
agency  places  in  the  Agenda  to  inform 
the  public  of  the  activity. 

Also,  if  we  believe  that  a  rule  may  be 
"major"  as  defined  in  the  Congressional 
Review  Act  (5  U.S.C.  801,  et  seq.) 
because  it  is  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  meets  other  criteria  specified 
in  this  law,  we  indicate  this  under  the 
"Priority"  heading  with  the  statement 
"Major  under  5  U.S.C.  801." 

Legal  Authority:  The  sections  of  the 
United  States  Code  (U.S.C).  Public  Law 
(PL.).  Executive  Order  (E.O.),  or 
common  name  of  the  law  that 
authorizes  the  regulatory  action. 

CFR  Citation:  The  sections  of  the 
Code  of  Federal  Regulations  that  will  be 
affected  by  the  action. 

Legal  Deadline:  An  indication  of 
whether  the  rule  is  subject  to  a  statutory 
or  judicial  deadline,  the  date  of  that 
deadline,  and  whether  the  deadline 
pertains  to  a  Notice  of  Proposed 
Rulemaking,  a  Final  Action,  or  some 
other  action. 

Abstract:  A  brief  description  of  the 
problem  the  regulation  will  address;  the 
need  for  a  Federal  solution;  to  the  extent 


available,  the  alternatives  that  the 
agency  is  considering  to  address  the 
problem;  and  the  potential  advantages 
and  disadvantages  of  the  action. 

Timetable:  The  dates  [and  citations) 
that  dociunents  for  this  action  were 
published  in  the  Federal  Register  and, 
where  possible,  a  projected  date  for  the 
next  step.  Projected  publication  dates 
frequently  change  during  the  course  of 
a  rule  development.  The  projections  in 
the  Agenda  are  oiu-  best  estimates  as  of 
the  date  we  submit  the  Agenda  for 
publication.  For  some  entries,  the 
timetable  indicates  that  the  date  of  the 
next  action  is  "to  be  determined." 

Regulatory  Flexibility  Analysis 
Required:  Indicates  whether  EPA  has 
prepared  or  anticipates  that  it  will  be 
preparing  a  regulatory  flexibility 
analysis  under  section  603  or  604  of  the 
Regulatory  Flexibility  Act.  Generally, 
such  an  analysis  is  required  for 
proposed  or  final  rules  that  EPA 
believes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Small  Entities  Affected:  Indicates 
whether  we  expect  the  rule  to  have  any 
effect  on  small  businesses,  small 
governments,  or  small  nonprofit 
organizations 

Government  Levels  Affected:  Indicates 
whether  we  expect  the  rule  to  have  any 
effect  on  levels  of  government  and,  if  so, 
whether  the  govenunents  are  State, 
local,  tribal,  or  Federal. 

Federalism  Implications:  Indicates 
whether  the  action  is  expected  to  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government 

Unfunded  Mandates:  Section  202  of 
the  Unfunded  Mandates  Reform  Act 
requires  an  assessment  of  anticipated 
costs  and  benefits  if  a  rule  includes  a 
mandate  that  may  result  in  expenditures 
of  more  than  $100  million  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  If  we  expect  to  exceed 
this  $100  million  threshold,  we  note  it 
in  this  section. 

Energy  Impacts:  Indicates  whether  the 
action  is  a  significant  energy  action 
imder  Executive  Order  13211. 

Agency  Contact:  The  name,  address, 
phone  number,  and  e-mail  address,  if 
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available,  of  a  person  who  is 
knowledgeable  about  the  regulation. 

SAN  Number:  A  code  number  that 
EPA  uses  to  identify  and  track 
rulemakings. 

URL's:  For  some  of  our  actions  we 
include  the  Internet  addresses  for: 
reading  copies  of  rulemaking 
documents;  submitting  comments  on 
proposals;  and  getting  more  information 
about  the  rulemaking  and  the  program 
that  it  is  part  of. 

RIN:  The  Regidatory  Identifier 
Nimiber  is  used  by  OMB  to  identify  and 
track  rulemakings.  The  first  four  digits 
of  the  RIN  stand  for  the  EPA  office  with 
lead  responsibility  for  developing  the 
action. 

H.  What  Tools  Are  Available  To  Help 
Quickly  Identify  Actions  of  Interest? 

The  Regulatory  Information  Service 
Center  (RISC),  the  Government  Printing 
Office  (GPO).  and  the  EPA  have  created 
a  number  of  aids  to  help  you  find     * 
actions  that  are  of  interest  to  you. 

For  Rules  That  Directly  A£fect  a 
Particular  Industry:  See  Appendix  F 

"Environmental  Protection  Agency 
Subject  Index  to  the  Unified  Agenda."  If 
you  have  access  to  the  Internet,  you  can 
use  the  EPA  Regulatory  Agenda  search 
engine  which  is  located  in  the  Small 
Business  Regulatory  Library  section  of 
the  EPA  website  at 
www.epa.gov/regagenda.  Click  on 
"Search  Regulatory  Action  Database" 
and  then  "Access  the  Database."  This 
tool  can  be  used  to  search  all  Agenda 
entries  by  keyword  and  we  invite 
everyone  to  use  it.  The  GPO  also  has  a 
search  engine  which  is  located  at 

http://www.access.gi>o.gov/su docs/ 

miUtidb.html. 

For  Lists  of  the  following  types  of 
rules: 

•  Rules  which  may  have  Significant 
Adverse  Economic  Impacts  on  a 
Substantial  Number  of  Small 
Businesses,  Small  Govenunents,  or 
Small  Nonprofit  Organizations: 

•  For  Rides  that  We  Expect  Will  Have 
Some  Adverse  Economic  Impact  on 
Some  Small  Entities  but  Less  Than  a 
Significant  Impact  on  a  Substantial 
Number  of  Them: 

•  For  Rides  that  Affect  State,  Local,  or 
Tribal  Governments,  or  Other  Federal 
Agencies: 

See  the  appendices  following  this 
Agenda,  or  you  may  view  them  online 
at 


http://ciir.cs.umass.edu/ua/FaU2002/ 
indexes index.html. 

I.  How  Can  You  Access  Federal 
Register  Documents  and  Interpretive 
Documents  via  the  Internet  and  via  E- 
mail? 

Like  many  organizations  in  the  public 
and  private  sector,  EPA  is  harnessing 
the  power  of  the  Internet  to  meet  the 
needs  of  those  we  serve.  The  EPA  Web 
site  ofiiers  more  than  100,000  files 
online.  If  you  want  to  get  automatic  e- 
mails  about  areas  of  particular  interest 
as  they  appear  in  the  Federal  Register 
(FR),  we  maintain  12  collections 
including:  air;  water;  wastes  and 
emergency  response;  pesticides;  toxic 
substances;  rig^t-to-know  and  toxic 
release  inventory;  environmental 
impacts;  endangered  species:  meetings; 
the  Science  Advisory  Board;  daily  full- 
text  notices  with  page  numbers;  and 
general  information.  For  more 
information  and  to  subscribe  via  our  FR 
Web  site,  visit: 

http://wvkrw.epa.gov/fedrgstr/ 
subscribe.htm.  If  you  have  e-mail 
without  full  Internet  access,  please  send 
an  e-mail  to  envsubset@epa.gov  to 
request  instructions  for  subscribing  to 
the  EPA  Federal  Register  listservers. 

Several  Web  sites  allow  access  to  the 
full  text  of  Federal  Register  documents. 

•  The  GPO  site  has  a  number  of 
databases  online  including  the 
Unified  Agenda  and  the  Federal 
Register  going  back  to  1994.  This  site 
is  die  official  source  for  the  electronic 
Federal  Register.  It  provides  public 
access  via  telnet,  Internet,  and  dial-up 
connection  and  is  located  at 

http://www.access.gpo.gov/su docs/ 

multidb.html. 

•  EPA'ssite 
(http://www.epa.gov/fedrgstr/)  has 
enviroiunental  rules  issued  by  EPA 
and  other  Federal  agencies  dating 
back  to  October  1994  and  1  ts  you 
search  by  date,  page  citation  or 
kejrword.  It  includes  links  to  the  RISC 
and  GPO  sites.  We  also  have  a 
Regulatory  Agenda  search  engine  at: 
http://www.epa/regagenda.  To  use, 
first  select  "Search  Regulatory  Action 
Database"  and  then  select  "Access  the 
Database." 

•  RISC  maintains  a  site  to  help  users 
who  want  to  find  information  about 
Federal,  State,  and  local  regulations  at 
http://www.reginfo.gov/.  "This  site 
includes  links  to  all  agencies' 
regulatory  agendas  and  regulatory 
plans  going  back  to  October  1995. 


In  the  "Additional  Information" 
section  of  many  of  the  entries  in  this 
Agenda  we  include  the  Internet  address 
for  documents  that  we  have  already 
published  as  part  of  the  rulemaking. 

We  have  recently  opened  an  Internet 
site  through  which  you  can  access  a 
collection  of  non-binding  guidance 
materials  issued  by  EPA  Headquarters 
offices  since  January  1, 1999.  The 
collection  includes  documents  issued  to 
Regions,  States,  and/or  the  regulated 
communify  that  describe  how  the 
Agency  intends  to  exercise  its 
discretionary  authority  and  explain 
what  a  statute  or  regulation  means.  The 
collection  is  located  at: 
http://www.epa.gov/guidance/. 

J.  What  is  the  New  EPA  Dockets 
(EDOCKET)  System? 

When  you  want  to  submit  comments 
on  a  rule  that  has  been  proposed  in  the 
Federal  Register  you  can  use  EPA 
Dockets  (EDOCKET).  This  is  an  online 
public  docket  and  comment  system 
designed  to  expand  access  to  EPA's 
major  headquauler  dockets  and  facilitate 
the  online  submission  of  public 
comments.  EDOCKET  provides  an 
unprecedented  level  of  online  access  to 
EPA's  programs  and  rulemaking 
processes,  which  include  documents 
such  as  Federal  Register  notices, 
supporting  materials,  and  public 
comments.  EDOCKET  also  includes 
non-regulatory  information  such  as 
selected  guidance  documents. 
EDOCKET  allows  the  public  and  EPA 
staff  to  search  available  dockets  online, 
view  their  contents,  and  print  materials. 
Visit  EDOCKET  at 
http://www.epa.gov/edocket.  The 
official  public  docket  is  maintained  in 
paper  form  at  the  EPA  Docket  Center 
(EPA/DC)  1301  Constitution  Avenue, 
NW,  Washington,  DC,  Public  Reading 
RoomB-102. 

K.  What  Special  Attention  Do  We  Give 
to  the  Impacts  of  Rules  on  Small 
Businesses,  Small  Governments,  and 
Small  Nonprofit  Organizations? 

For  each  of  our  rulemakings  we 
consider  whether  there  will  be  any 
adverse  impact  on  any  small  entity.  We 
attempt  to  fit  the  regulatory 
requirements,  to  the  extent  feasible,  to 
the  scale  of  the  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  the  regulation. 
As  required  by  the  Regulatory 
Flexibilify  Act  (RFA),  for  rules  which 
we  expect  may  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities  we  convene  a 
Small  Business  Advocacy  Review  Panel 
to  consider  the  rulemaking  before  it  is 
proposed.  We  also  prepare  regulatory 
flexibility  analyses  on  these  rules.  See 
Appendix  B  at  the  end  of  the  Agenda, 
"Index  to  Enviroiunental  Protection 
Agency  Entries  for  which  a  Regulatory 
Flexibility  Analysis  is  Required"  for  a 
list  of  these  rules.  See  Appendix  C  for 
a  list  of  the  rules  that  may  affect  small 
entities,  but  which  will  not  have  a 


significant  impact  on  a  substantial 
number  of  them. 

L.  Acknowledgment  of  Parttdpaiits  in 
the  RulemaUng  Process 

Finally,  I  would  like  to  thank  and 
acknowledge  the  members  of  the  public 
who  take  us  up  on  our  offer  to 
participate  in  the  rulemaking  process. 
Experience  has  taught  us  that  we  must 
listen  to  and  involve  our  stakeholders  if 
we  hope  to  fully  understand  the  issues 
and  write  the  fairest,  most  effective 

GENERAL— Proposed  Rule  Stage 


rules.  Over  the  years  you,  the  public, 
have  submitted  thousands  of  comments 
on  our  rulemakings.  We  have  heard  all 
of  them  and  adopted  many.  Protecting 
human  health  and  the  environment  is 
one  of  our  nation's  most  important 
quests  and  I  thank  you  for  joining  us  in 
this  endeavor. 

Dated:  October  4,  2002. 

Thomaa  J.  Gibson, 

Associate  Administrator,  Office  of  Policy, 
Economics,  and  Innovation. 


Sequefwe 
Number 


3113 

3114 
3115 
3116 
3117 

3118 
3119 
3120 
3121 

3122 


Trtle 


SAN  No.  4056  Utilization  of  Small,  Minonty  and  Women's  Business  Enterprises  in  Procurement  Under  Assistance 

Agreements - 

SAN  No.  3580  Incorporatkxi  of  Class  Deviations  Into  EPAAR  ~ 

SAN  1^.  3876  Incrementally  Fundtng  Fixed  Price  Contracts  

SAN  No.  4292  Proposed  Revision  to  EPA's  Implementing  NEPA  Regulations  

SAN  No.  4618  Revision  of  Procedural  Rules  lor  Hearings  on  Cancellations,  Suspensions.  Cfianges  in  Classifica- 
tions, and  Denials  of  Pesticide  Registrations 

SAN  No.  4693  Privacy  Act  Regulations 

SAN  No.  4191  Revision  to  EPAAR  1552.211-73,  Level  of  Effort  > 

SAN  No.  4319  Revisions  to  Acquisition  Regulation  Concerning  Conflict  of  Interest  

SAN  No.  4733  Background  Investigations  for  Contract  Employees  Performing  Seortces  On  or  Within  Federally 
Owned  or  Federally  Occupied  Faalities.  Supertund,  Oil  Pollution  Act 

SAN  No.  4463  Persistent,  Bioaccumulative.  and  Toxic  (PBT)  PoNutants  Strategy 


Regulation 

Identification 

Number 


2020-AA39 
2030-AA37 
2030-AA50 
2020-AA42 

2020-AA44 
2025-AA13 
2030-AA64 
2030-AA67 

2030-AA80 
2070-AD45 


GENERAL— Final  Rule  Stage 


SequerKe 
Numt>er 


3123 
3124 

3125 
3126 
3127 
3128 
3129 
3130 
3131 
3132 
3133 
3134 


TWe 


SAN  No  3817  Implementation  of  Changes  to  Govemment.-*de  Debarment  and  Suspension  Common  Rule  

SAN  Ho.  4021  Nondiscnmination  on  the  Basis  of  Race,  Color.  National  Origin.  Handicap,  and  Age  in  Programs 

and  Activities  Receiving  Federal  Financial  Assistance 

SAN  No.  4180  Rewriting  of  EPA  Regulations  Implementing  the  Freedom  of  Information  Act 

SAN  No.  4270  Cross-Media  Electronic  Reporting  (ER)  and  Recordkeeping  Rule  (Reg  Plan  Seq  No.  148) 

SAN  No.  4185  Electronic  Funds  Transfer  

SAN  rjo.  4187  EPAAR  Coverage  on  Local  Hiring  and  Training 

SAN  No.  4572  Felk)wship  Grant  Regulation  Revision  

SAN  No  4650  Contractor  Performance  Evaluations ~ 

SAN  No.  4686  Waste  Isolation  Pitot  Plant  (WIPP)  FY  2001  Report  to  Congress 

SAN  r*).  4473  Regulatory  Incentives  for  the  rjational  Environmental  Performance  Track  Program 

SAN  1^.  4530  EPA  Agericywide  Put)hc  Involvement  Poley 

SAN  No.  4536  Project  XL  Site-Speafk:  Rulemaking  for  NASA  White  Sands  Test  Facility  Electronic  Reporting  in 

LasCruces,  New  Mexico 


References  in  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Regulation 

Identification 

Number 


2030-AA48 

2020-AA36 
2025-AA04 
2025-AA07 
2030-AA57 
2030-AA62 
2030-AA77 
2030-AA79 
2060- AK39 
2090-AA13 
2090-AA23 

2090-AA27 


GENERAL— Long-Term  Actions 


Sequence 
Number 


3136 
3136 
3137 


TMe 


SAN  No.  3240  Public  Intormation  and  Confktontiality  Regulations 

SAN  No.  3671  Guidelines  for  Carcinogen  Risk  Assessment 

SAN  No.  4533  New  Jersey  GoW  Track  Proiect  XL  Rule  


Regulatkxi 

IdermKatran 

Number 


2025-AA02 
20eO-AA06 
2090-AA28 
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Sequence 
Number 


3138 


Sequence 
Number 


3139 


Sequence 
Number 


3140 
3141 

3142 
3143 
3144 
3145 
3146 
3147 
3148 

3149 

3150 
3151 
3152 
3153 
3154 
3155 
3156 

3157 
3158 
3159 
3160 
3161 
3162 
3163 
3164 
3165 

3166 
3167 
3168 
3169 
3170 
3171 
3172 

3173 

3174 


GENERAL— Completed  Actons 


TWe 


SAN  No.  4400  Administrative  Corrections  to  EPAAR  1515,  Contracting  by  Negotiation 


Regulatkxi 

ldentrfk:atk>n 

Number 


2030-AA73 


CLEAN  AIR  ACT  (CAA)— Prerule  Stage 


TWe 


SAN  No.  4684  l^todificatkw  of  Source  Category  Usting  for  Seven  Spedffc  Pollutants  —  CAA  Section  1 12(c)(6) 


Regulatkm 

Identifnatton 

Number 


2060- AK34 


CLEAN  AIR  ACT  (CAA)— Proposed  Rule  Stage 


TWe 


SAN  No.  3826  Plastic  Parts  and  Products  (Surface  Coating)  NESHAP 

SAN  No.  4676  Prevention  of  Signifkant  Deterioratton  (PSD)  and  l^onattainment  New  Source  Review  (NSR):  Rou- 
tine Maintenance,  Repair,  and  Replacement  (Reg  Plan  Seq  No.  127) 

SAN  No.  3263  Performance  Wananty  and  Inspection/Maintenance  Test  Procedures 

SAN  1^.  3262  Inspectkxi/I^^aintenance  Recall  Requirements  

SAN  No.  3649  Amendments  to  Method  24  (Water-Based  Coatings)  

SAN  No.  3958  Addition  of  Opacity  Method  to  Appendix  M  of  40  CFR  Part  51  (Method  203) 

SAN  No.  3917  Transportatkjn  Confonnity  Rule  Amendment:  Clarifwatton  of  Trading  Provistons 

SAN  No.  3975  Review  of  Minor  New  Sources  and  Modifk»tk)ns  in  Indian  Country 

SAN  No.  4119  Performance  SpedfKatkxi  16  -  SpecifwatkKis  and  Test  Procedures  for  PredKtive  Emisston  Moni- 
toring Systems  in  Statkxiary  Sources 

SAN  No.  4003  Tectinfcal  Change  to  Dose  Methodology  for  40  CFR  Part  190,  Subpart  B  and  40  CFR  191,  Subpart 
A 

SAN  No.  1002  NAAQS:  Sulfur  Dioxide  (Response  to  Remand) 

SAN  No.  4625  Imptementatton  Rule  for  8-hour  Ozone  NAAQS  (Rag  Plan  Seq  No.  125) 

SAN  No.  3657  NESHAP:  Combustk>n  Turtxne  

SAN  No.  3343  NESHAP:  Iron  and  Steel  Foundries - 

SAN  No.  3746  NESHAP:  Paint  Stripping  Operatkxis 

SAN  No.  3656  NESHAP:  Reciprocating  Internal  Combustkxi  Engine  (Reg  Plan  Seq  No.  120) 

SAN  No.  3837  NESHAP:  Industrial,  Commercial,  and  Instituttonal  Boilers  and  Process  Heaters  (Rag  Plan  Seq  Mo. 
121) 

SAN  No.  3651  NESHAP:  Lime  Manufacturing  

SAN  No.  3906  NESHAP:  Metal  Can  l^tenufacturing  (Surface  Coating)  Industry 

SAN  No.  3907  NESHAP:  Surface  Coating  of  AutonKibiles  and  Light-Duty  Tnicks  (Rag  Plan  Seq  No.  122) 

SAN  No.  3924  NESHAP:  Primary  Magnesium  Refining 

SAN  IMo.  3939  NESHAP:  Group  I  Polymers  and  Resins  and  Group  IV  Polymers  and  Rqsins-Amendments 

SAN  rto.  4162  NESHAP:  Oil  and  Natural  Gas  Productton 

SAN  No.  4571  Electric  Utility  Steam  Generating  Unit  MACT  Regulation 

SAN  No.  3673  Protection  of  Stratospheric  Ozone:  ReconskJeratron  of  Sectton  608  Sales  Restrictkm  ..„ 

SAN  No.  4045  Rulemaking  To  f^odify  the  List  of  Source  Categories  From  Whk*  Fugitive  Emisistons  Are  Conskl- 
ered  in  K4ajor  Source  DeterminatkKis 

SAN  No.  3820  NESHAP:  Plywood  and  Composite  Wood  Products  (Reg  Plan  Seq  Mo.  119) 

SAN  No.  4309  Natk>nal  VOC  Emisston  Standards  for  Consumer  Products;  Proposed  Amendmente 

SAN  No.  4380  NESHAP:  Taconite  Iron  Ore  Processing  Industry 

SAN  No.  4555  Electric  Arc  Furnace  NSPS  Amendment 

SAN  No.  4687  NESHAP:  Reviston  of  Area  Source  Category  List  Under  Sectton  112(c)(3)  and  112(kK3)(BKil)  

SAN  No.  4712  NESHAP:  Hazardous  Organk:  An>endments  (HON) 

SAN  No.  4714  NESHAP  for  Petroleum  Refineries:  Catalytk:  Cracking  Units,  Catalytfc  Refonning  Units,  and  Sulfur 
Recovery  Units;  Amendments 

SAN  No.  4715  NESHAP:  Sources  Categories:  General  Provistons;  and  Requirements  for  Control  Technotogy  De- 
terminattons  for  Major  Sources  in  Accordance  With  Clean  Air  Act  Sec.112(g)  &  112(i);  Proposed  Amendments  .... 

SAN  No.  4340  Transportatton  Conformity  Amendments:  Response  to  March  2.  1999,  Court  Deciskxi  (Reg  Plan 
Seq  Mo.  123) 


Flegulatton 

Identrftoatton 

Number 


2060-AG57 

2060-AK28 
2060- AE20 
2060-AE22 
2060-AF72 
2060- AH23 
2060-AH31 
2060-AH37 

2060-AH84 

2060-AH90 
2060-AA61 
2060-AJ99 
2060-AG67 
2060-AE43 
2060-AG26 
2060-AG63 

2060-AG69 
2060-AG72 
2060-AG96 
2060-AG99 
2060- AH03 
2060- AH47 
2060-AI13 
2060-AJ65 
2060-AG20 

2060- AH58 
2060-AG52 
2060-AI62 
2060-AJ02 
2060-AJ68 
2060-AK40 
2060-AK49 

2060- AK51 

2060-AK52 

2060-AI56 
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Sequence 
Number 


3175 

3176 

3177 
3178 
3179 
3180 
3181 
3182 
3183 

3184 
3185 

3186 

3187 

3188 

3189 
3190 

3191 
3192 
3193 
3194 
3195 

3196 

3197 

3196 

3199 
3200 
3201 

3202 
3203 

3204 
3205 
3206 

3207 


CLEAN  AIR  ACT  (CAA)— Proposed  Rule  Stage  (Continued) 


Title 


SAN  No.  4626  Control  o«  Emissions  From  SparV  Ignition  Marine  Vessels  and  Highway  Motorcycles  (Reg  PUm  Seq 

No.  124) 

SAN  No.  4675  CoiiM  of  Emissions  of  Air  PoNulion  Irom  Nonroad  Diesel  Engines  and  Fuel  (Reg  Plan  Seq  No. 

126) 

SAN  No.  4393  Control  o«  Methyl  Tertiaiy  Butyt  Ether  (MTBE)  

SAN  No.  4542  Federal  Implementation  Plan  (FIP)  for  the  Billings/Laurel,  Montana  Sulfur  Dioxide  (S02)  Area 

SAN  Ho.  4310  NESHAP:  Printing  and  Publishing  Industry;  Amendments  

SAN  No.  4313  Petitions  to  Delist  Hazardous  Air  Pollutants:  Methyl  Ethyl  Ketone  

SAN  No.  4348  Inspection  Maintenance  Program  Requirements  for  Federal  Facilities;  Amendment  to  the  Final  Rule 

SAN  No  4390  Utility  Sector  New  Source  Review  (NSR)  Alternative  Compliance  Program  

SAN  No.  4415  Petitions  to  Delist  Source  Categories  From  the  Source  Category  List,  Developed  Pursuant  to  Sec- 
lion  112(c)  of  the  Clean  Air  Act 

SAN  1^.  4421  Revising  Regulations  on  Ambient  Air  QuaHly  Monitoring  

SAN  No  4428  Protection  of  Stratospheric  Ozone:  Phaseout  of  Chkxobromomethane  (Halon  1011)  Production  and 
Consumption  

SAN  Ho.  4441  Federal  Plan  Requirements  for  Commercial  and  Industrial  Solid  Waste  Incineration  Units  Corv 
stTUCted  on  or  Before  November  30,  1999 

SAN  No  4450  Revisions  to  Regional  Haze  Rule  To  Address  Concerns  Raised  by  DC  OircuH  ReganSng  Best 
Availatile  Retrofit  Technology  (BART) 

SAN  No.  4478  Standards  of  Perlornwnce  for  New  Stationary  Sources:  Municipal  Solid  Waste  Landfills:  Amend- 
ment   

SAN  No.  4479  NESHAP:  Gasoline  Distribution  Facilities  —  Amendment 

SAN  Ho.  4583  Modification  of  Federal  On-Board  Diagnostic  Regulations  for  2004  Model  Year  Vehicles  Below 
14.000  lbs 

SAN  No.  4585  Portend  Cement  Manufacturing  Industry  NESHAP:  Amendment  To  Implement  Court  Remand 

SAN  No.  4547  IWIodiflcation  of  Authority  To  Grant  Alternative  Method  Approvals  

SAN  No.  4584  Performance  Specifications  for  Continuous  Parameter  Monitoring  Systems  

SAN  No.  4325  NESHAP:  Brick  and  Structural  Clay  Products  Manufacturing  

SAN  No.  4632  Modification  of  Ami-Dumping  Baselines  for  Gasoline  Produced  or  Imported  for  Use  in  Hawai,  Alas- 
ka arKl  the  U.S.  Territories  • 

SAN  No.  4633  Peflormance-Based  Measurement  System  for  Fuels:  Criteria  for  Self-Qualifying  Alterrtalive  Test 
Methods;  Description  of  Optional  Statistical  Quality  Control  Measures  

SAN  No.  4634  RegulatkNi  of  Fuel  and  Fuel  AddMves:  Extension  of  Califomia  Enforcement  Exemptions  for  Refor- 
mulated Gasolirw  to  Califomia  Pt«se  3  Gasoline  

SAN  r4o  4599  Protection  of  Stratosphenc  Ozone:  Listing  of  Substitutes  for  Ozone-Depleting  Substances— N- 
Propylt)romide .'. 

SAN  No.  4683  Air  Quality:  Revision  to  Definition  of  Volatile  Organic  Compounds  —  Exclusion  o«  4  Compounds 

SAN  No.  4689  Sectwn  126  Rule  Withdrawal  Provision  

SAN  No.  4691  Prevention  of  Significant  Deterioration  (PSD)  and  Nonattainment  New  Source  Review  (NSR):  Clean 
Units 


SAN  No.  4694  Extension  of  Alternative  CompMance  Periods  Under  the  Anti-Dumping  Program 

SAN  No  4697  Protection  of  Stratospheric  Ozone:  Adjusting  ANowances  for  Class  I  Substances  for  Export  to  Arti- 
cle 5  Countries 

SAN  Ho.  4700  Selection  of  the  Order  of  Sanctions  for  Trtte  V  Operating  Permits  Programs 

SAN  No.  4710  Protectkxi  of  Stratospheric  Ozone:  Alkx:atkxi  of  Essential  Use  ANowances  for  Calendar  Year  2003 

SAN  No.  4719  NESHAP  for  Source  Categories:  General  Provisions;  Amendments  for  Pollution  Prevention  Alter- 
native Compliarx^e  Requirements * 

SAN  No.  4722  California  Gasoline  Technical  Correction 


Regulation 

ktentification 

Hurrber 


2060-AJ90 

2060-AK27 
2060-AJOO 
2008- AAOO 
2060-AI66 
2060- AI72 
2060-AI97 
2060-AJ14 

2060-AJ23 
2060-AJ25 

2060-AJ27 

2060-AJ28 

2060-AJ31 

2060-AJ41 
2060-AJ42 

2060-AJ77 
2060- AJ78 
2060-AJ83 
2060-AJ86 
2060-AJ91 

2060- AK02 

2060-AK03 

2060-AK04 

2060-AK26 
2060-AK37 
2060-AK41 

2060-AK42 
2060-AK43 

2060-AK45 
2060-AK46 
2060-AK48 

2060-AK54 
2060-AK56 


References  in  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Rsglrtir. 
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CLEAN  AIR  ACT  (CAA)— Final  Rule  Stage  (Continued) 


Number 


SequerKe 
Number 


3206 
3209 


Trtte 


SAN  No.  4315  Source-Specific  Federal  Implementalion  Plan  for  Navajo  Generating  Statton;  l^tavaio  Nation 

SAN  No.  3569  Source-Specific  Federal  Imptemenlaiion  Plan  for  Nawaio  Generating  Station;  Four  Comers  Power 


Regulatfon 

ktentification 

Number 


2009-AAOO 


2009-AA01 


3210 
3211 
3212 

3213 

3214 

3215 

3216 

3217 
3218 

3219 
3220 

3221 
3222 
3223 
3224 
3225 

3226 

3227 
3228 
3229 

3230 
3231 
3232 
3233 
3234 
3235 
3236 
3237 
3238 
3239 
3240 

3241 

3242 
3243 
3244 
3245 
3246 
3247 
3248 
3249 
32S0 
3251 
32S2 
3253 

3254 


TWe 


SAN  No.  4115  NESHAP:  Chromium  Electroplating  Amendment 

SAN  Ite.  4255  Review  of  the  National  Ambient  Air  Quality  Standards  for  Partkxjiate  Matter  

SAN  No.  4466  Overview  of  Rulemakings  for  the  Purpose  of  Reducing  Interstate  Ozone  Transport  (Rag  Plan  Saq 
No.  139) 

SAN  No.  4604  Modifk»tx)n  of  tfie  Anti-Dumping  Baselirte  Date  Cut-Off  Limit  for  Data  Used  in  Development  of  an 
Individual  Baseline 

SAN  No.  4154  Emissrans  From  Nonroad  Spark-lgnitkxi  Engines  and  Standards  for  Recreattonal  Sparfc-lgnitwn  En- 
gines  - i 

SAN  No.  4532  Motor  Vehk^ie  and  Engine  Compliance  Program  Fees  for  Ught-Duty  Vehkdes  and  Trucks;  Heavy- 
Duty  Vehicles  and  Engines;  Nonroad  Engines;  and  Motorcycles 

SAN  Ho.  3380  NSF*S:  SOCMI  —  Wastewater,  and  Amendment  to  Appendix  C  of  Part  63  and  Appendix  J  of  Part 
60 

SAN  No.  3741  Servwe  Infonnatkxi  Regulatton  for  Light-Duty  Vehk:les  and  Trucks  

SAN  1^.  3900  Additxxi  of  Method  207  to  Appendix  M  of  40  CFR  Part  51  Method  for  Measuring  Isocyanates  in 
Stattonary  Source  Emisskws 

SAN  No.  4022  NESHAP:  Coke  Ovens:  Pushing,  Quenching,  and  Battery  Stacks  

SAN  No.  4120  Protedton  of  Stratospheric  Ozone:  AHowance  System  for  Controlling  HCFC  Productton,  Import  and 
Export 

SAN  No.  4111  NESHAP:  Fumed  Silka  Productron 

SAN  No.  4104  NESHAP:  Hydrochtoric  AckJ  Productton  Industry  

SAN  No.  4096  Phase  I  (FIP)  To  Reduce  the  Regkxial  Transport  of  Ozone  in  the  Eastem  Uriited  States 

SAN  No.  4254  Revision  to  the  Definition  of  Volatile  Organic  Compound  (VOC)  To  Exclude  Tertiary  Butyl  Acetate  .. 

SAN  No.  4464  Rulemaking  on  Sectk>n  126  Petitk>ns  From  New  Yori<  and  ConnectKut  Regarding  Sources  in  Mtdv- 
gan;  Reviskxi  of  Definitkxi  of  Applicable  Requirement  for  Trtte  V  Operating t 

SAN  h4o.  3470  Requirements  for  Preparation,  Adoptkm,  and  Submrttal  of  State  Implementatkxi  Plans  (Gukteline 
on  AirQualrty  Models)  

SAN  No.  3346  NESHAP:  Integrated  Iron  and  Steel 

SAN  No.  3326  NESHAP:  Reinforced  PlastK  Composftes  Productton  

SAN  No.  3452  Nattonal  Emission  Standards  for  Hazardous  Air  Pollutants:  Miscellaneous  Organk:  Chemnal  Manu- 
facturing   

SAN  Ho.  3449  NESHAP:  Mercury  Cel  Chtor-Alkali  Plants 

SAN  Ho.  3825  NESHAP:  Miscellaneous  Metal  Parts  and  Products  (Surtace  Coating)  

SAN  No.  3655  NESHAP:  Asphalt  Processing  and  AspfiaH  Roofing  Manufacturing 

SAN  hk).  3652  NESHAP:  Refractory  Products  Manufacturing  -.... 

SAN  No.  3902  NESHAP:  Semkxxiductor  Productton  .., 

SAN  No.  3909  NESHAP:  Fabric  Printing,  Coating  and  Dyeing 

SAN  No.  3968  NESHAP:  Site  Remediatton  

SAN  No.  3972  NESHAP:  Rocket  Engine  Test  Firing  

SAN  Ho.  3971  NESHAP:  Organk:  Liquids  Distributton  (Non-GasoKne) 

SAN  No.  2665  tmportetton  of  Nonconforming  Vehtoles;  Amendments  to  Regulattons 

SAN  No.  3556  Protectton  of  Stratospheric  Ozone:  Supptemental  Rute  Regarding  a  Recycling  Standard  Under  Sec- 
tk>n60e  

SAN  No.  3560  Protectton  of  Stratosphieric  Ozone:  Refrigerant  Recycling  Rule  Amendment  To  Include  Substitute 
Refrigerants 

SAN  No.  3827  Paper  and  Other  Web  Coating  NESHAP „ 

SAN  No.  3904  NESHAP:  Wood  Building  Products  (Surface  Ck)atlng) 

SAN  No.  3969  NESHAP:  Muntoipal  Solid  Waste  Landfills 

SAN  No.  4107  NESHAP:  Asphalt/Coal  Tar  Applkatton  on  Metal  Pipes 

SAN  No.  4460  NESHAP:  Friction  Products  Manufacturing s. 

SAN  No.  4449  NESHAP:  Flexible  Polyurethane  Foam  Fabricatton  Operattons 

SAN  rto.  4546  NESHAP:  Publicly  Owned  Treatment  Wori<s  (POTW)— Amendments  It 

SAN  No.  4685  NESHAP:  Chtorine  Production  - » 

SAN  No.  4713  NESHAP  for  Primary  Aluminum  Reductton  Plants;  AmerKJmerits » 

SAN  Ho.  4717  Site  Specific  Rute  for  Weyerhauser  Sulfite  Mill 

SAN  Ho.  4723  NESHAP:  Secondary  Aluminum  Industry  Amendnf>ents  

SAN  No.  3259  Preventton  of  Signiftoant  Deterioratton  (PSD)  and  l^tonattainment  New  Source  Review  (NSR):  Base- 
line Emisstons  Determination,  Actual-to-Future-Actual  MettHxtology,  Plantwide  Appltoability  

SAN  No.  4030  Expanded  Definrttons  for  Altemative-Fueted  Vehk:les  and  Engines  Meeting  Low-Emisston  Vehtote 
Exhaust  Emisston  Standards 


Regutetton 

Iderttiftoatton 

Nurifiber 


2060-AH69 
2060-AI44 

2060-AJ20 

2060-AJ82 

2060- AMI 

2060-AJ62 

2060-AE94 
2060-AG13 

2060-AG88 
2060-AH55 

2060-AH67 
2060- AH72 
2060- AH75 
2060- AH87 
2060-AI45 

2060-AJ36 

2060-AF01 
2060-AE48 
2060-AE79 

2060-AE82 
2060-AE85 
2060-AG56 
2060-AG66 
2060-AG68 
2060-AG93 
2060-AG98 
2060- AH1 2 
2060- AH35 
2060-AH41 
2060-AI03 

2060-AF36 

2060-AF37 
2060-AG58 
2060-AH02 
2060-AH13 
2060- AH78 
2060-AJ18 
2060-AJ19 
2060-AJ66 
2060-AK38 
2060- AK50 
2060-AK53 
2060-AK57 

2060-AE11 

2060-AH52 
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CLEAN  AIR  ACT  (CAA)— Final  Rule  Stage  (Continued) 


Sequence 
Number 


Title 


3255  SAN  No.  4622  Control  of  Emisstons  of  Air  Pollution  From  New  Marine  Ck>mpresston-lgnition  Engines  At  or  Above 

30  Liters  per  Cylinder  (Rag  PUin  Saq  No.  140) 

3256  SAN  No.  3412  Operating  Permits;  Revisions  (Part  70) • 

3257  SAN  No.  4487  Federal  Implementation  Plans  for  Indian  Resen/ations  in  Idaho.  Oregon  and  Washington  

3258  SAN  No.  3824  Metal  Furniture  (Surface  Coating)  NESHAP  

3259  SAN  No.  4253  Protection  of  Stratospheric  Ozone:  Process  for  Exempting  Quarantine  and  Preshipment  Applica- 

tions of  Mettiyl  Bromide 

3260  SAN  No.  4325  NESHAP:  Brick  and  Structural  Clay  Products  Manufacturing  

3261  SAN  1^.  4343  NESHAP:  Clay  Ceramics  Manufacturing 

3262  SAN  No.  4144  NESHAP:  Engine  Test  Cells/Stands  

3263  SAN  Ho.  4273  Amend  Subpart  H  and  I,  40  CFR  Part  61,  for  Emissions  of  Radionuclides  Other  Than  Radon  From 

DOE  Facilities 

3264  SAN  No  4433  Interstate  Ozone  Transport:  Response  to  Court  Decisions  on  the  NOx  SIP  Call,  NOx  SIP  Call 
i      Technical  Amendments,  and  Section  126  Rules  

3265  SAN  No  4426  Clarification  to  Existing  Part  63  NESHAP  Delegations'  Provisions-Work  Practtees 

3266  SAN  No.  4457  NESHAP:  Pesticides  Active  Ingredients— Amendments 

3267  1    SAN  No.  4454  Federal  Plan  for  Small  Municipal  Waste  Combustion  Units  - 

3268  SAN  No.  4495  Revisions  to  Regional  Haze  Rule  To  Incorporate  Sulfur  Dwxkte  Milestones  and  Backstop  Emis- 

sions Trading  Program  for  Nine  Western  States  

3269  SAN  No.  4508  Standards  of  Pertonnance  for  New  Stationary  Sources:  Volatile  Organic  Liquid  Storage  Vessels; 

Amendments 

3270  SAN  No  4524  NESHAP:  Portland  Cement  Manufacturing  Industry,  Amendments  to  Rule  To  Implement  Settlement 

Agreement  

3271  SAN  No.  4554  Control  of  Hazardous  Air  PoHutants  From  Mobile  Sources;  Correction  

3272  SAN  No.  4548  Compilation  of  Source-Specific  Alternative  Methods  Being  Approved  for  Source-Category  Wide  Ap- 

plk:ation • • ' 

3273  1    SAN  No.  4591  Benzene  Waste  Operatkxis  NESHAP;  Amendments 

3274  i    SAN  No.  4605  Proposed  Amendments  to  Performance  Standards  and  Monitoring  Requirements  for  Particulate 

Matter  at  Stationary  Sources 

3275  SAN  No.  4600  State  and  Federal  Operating  Permits  Program:  Renwval  of  Amendments  to  Part  70  and  Part  71 

Compliance  Certificatkjn  Requirements  

3276  SAN  No  4621  Control  of  Hazardous  Air  Pollutants  Froefi  Mobile  Sources:  Default  Baseline  Revision  and  Minor 

Corrections 

3277  SAN  1^.  4631  Adoption  of  the  Amended  International  NOx  Standard  for  Aircraft  Engines  

3278  SAN  No.  4647  Reduction  of  the  Ambient  Air  Monitoring  Fine  Particulate  Collocated  Precision  Requirenient 

3279  :    SAN  No.  4671  Amendments  to  Compliance  Certificatkjn  Requirements  for  State  and  Federal  Operating  Pemiits 
i      Programs  

3280  '    SAN  No  4688  Protectkxi  of  Stratospheric  Ozone:  Listing  of  Substitutes  for  Ozone-Depleting  Substances 

3281  SAN  Ho.  4681  Reviskw  of  Combustkxi  Turt)ines  NSPS  -  Part  60,  Subpart  GG  

3282  [    SAN  No.  4682  Reviskxis  to  the  Appeal  Procedures  and  the  Federal  HOx  Budget  Trading  Program,  Parts  78  and 

97  

3283  !    SAN  No.  4696  Protection  of  Stratospheric  Ozone:  Additk)nal  Reconsideration  of  Petition  Criteria  and  Incorporation 

of  Montreal  Protocol  DeciskHis 

3284  SAN  No  4707  Amendment  to  the  Heavy-Duty  Engine  and  Vehk:te  Standards  and  Highway  Diesel  Fuel  Sulfur 

Regulatkxis - 

3285  SAN  No  4721  Control  of  Air  PoHutton  from  New  Motor  Vehides:  Amendment  to  the  Tier  2  Motor  Vehicle  Emission 

Standards 

3286  SAN  Ho.  4278  Project  XL  Site-SpedfK  Rulemaking  for  Andersen  Corporation's  Facility  in  Bayport.  Minnesota  

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

CLEAN  AIR  ACT  (CAA)— Long-Teim  Actions 


Regulatkm 

klentificatkxi 

Number 


2060-AJ98 
2060-AF70 
2012-AA01 
2060-AG55 

2060-AI42 
2060-AI67 
2060-AI68 
2060-AI74 

2060-AI90 

2060- AJ1 6 
2060- AJ26 
2060-AJ34 
2060-AJ46 

2060-AJ50 

2060-AJ53 

2060-AJ57 
2060-AJ67 

2060-AJ84 
2060-AJ87 

2060- AJ88 

2060-AJ89 

2060-AJ97 
2060-AK01 
2060- AK05 

2060-AK11 
2060-AK30 
2060-AK35 

2060-AK36 

2060- AK44 

2060-AK47 

2060-AK55 
2090-AA21 


SequerKa 
Numt)er 


3287 


Title 


SAN  No.  451 1  Accxtental  Release  Preventkxi  Requirements:  Risk  Management  Programs  Under  the  Clean  Air 
Act,  Sectk)n  112(r)(7);  Third  Party  Audit  Provisions 


Regulation 

ldentifk:ation 

Number 


2050-AE85 
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Sequence 
Number 


3288 

3289 

3290 
3291 

3292 
3293 

3294 
3295 
3296 
3297 

3298 
3299 

3300 

3301 
3302 
3303 
3304 
3305 
3306 
3307 
3308 
3309 
3310 
3311 

3312 
3313 
3314 
3315 
3316 
3317 
3318 
3319 
3320 
3321 
3322 

3323 

3324 

3325 

3326 
3327 


CLEAN  AIR  ACT  (CAA)— Long-Term  Actions  (Continued) 


Tide 


SAN  No.  4607  Accklental  Release  Preventk)n  Requirements:  Risk  Managenrant  Programs  Under  the  Clean  Air 

Act,  Sectk)n  112(r)(7):  Availability  of  lnformatk)n  to  the  Put)lic;  Technk:al  Amendment  

SAN  Ho.  4619  AcckJental  Release  Preventkxi  Requirements:  Risk  Management  Programs  Under  tf>e  Clean  Air 

Act,  Section  112(r)(3);  Reviskxis  to  ttw  List  of  Substances  

SAN  No.  4531  Evaluatkm  of  Updated  Test  Procedures  for  ttie  CertifKation  of  Gasoline  Deposit  Control  Additives  .. 
SAN  No.  2915  Methods  for  IMeasurement  of  Visible  Emissions— Addition  of  Methods  203A,  2036,  and  203C  to 

Appendix  M  of  Part  51  

SAN  No.  3922  fRevised  Permit  Reviskxi  Procedures  for  ttie  Fede  ai  Operating  Permits  Program  

SAN  Ho.  4046  Federal  Major  New  Source  Review  (NSR)  Program  for  Nonattainment  Areas 

SAN  f^.  4070  Ger>eral  Conformity  Regulations;  Revisions 

SAN  No.  4247  ReviskKis  to  Air  Pollution  Emergency  Episode  Requirements  (Subpart  H,  40  CFR  Part  51) 

SAN  No.  2841  NESHAP:  Chromium  Electroplating  Amendment 

SAN  No.  3479  Amendments  to  Parts  51,  52,  63,  70  and  71  Regarding  the  Provisions  for  Detennining  Potential  To 

Emit 

SAN  No.  3751  f»4SPS  and  Emisskjn  GuideHnes  for  Other  Solkl  Waste  Incinerators 

SAN  No.  3919  Preventkm  of  Signifk^nt  Deterioratkxi  of  Air  Quality:  Pemiit  Applk»lk>n  Review  Procedures  for 

Non-Federal  Class  I  Areas v 

SAN  No.  3979  Review  of  Federal  Test  Procedures  for  Emisstons  From  Motor  VehkHes;  Test  Procedure  Adjust- 
ments to  Fuel  Economy  and  Emisskm  Test  Results .* 

SAN  No.  3525  Protection  of  Stratospheric  Ozone:  Update  of  the  Substitutes  List  Under  (SNAP)  Program  

SAN  No.  4662  NESHAP:  Perchloroethylene  Dry  Cleaning  Facilities  Residual  Risk  Standards 

SAN  No.  4672  NESHAP:  Solvent  Extractton  for  Vegetable  Oil:  Amendments 

SAN  No.  4654  NESHAP:  Ethylene  Oxide  for  Sterilizatkxi  Facilities  -  Residual  Risk  Standaois 

SAN  No.  4655  NESHAP:  Gasoline  Distribution  (Stage  I)  Resklual  Risk  Standards  

SAN  No.  4656  NESHAP:  Group  I  Polymers  and  Resins  —  Resklual  Risk  Standards  

SAN  No.  4657  NESHAP:  Group  II  Polymers  and  Resins  —  Residual  Risk  Standards  *. 

SAN  No.  4659  NESHAP:  Hazardous  Organk:  NESHAP  (HON)  Residual  Risk  Standards  ....- 

SAN  No.  4658  NESHAP:  Group  IV  Polymers  and  Resins  —  Resklual  Risk  Standards  

SAN  No.  4660  NESHAP:  Industrial  Process  Cooling  Towers  Residual  Risk  Standards 

SAN  No.  4661  NESHAP:  National  Emissk)n  Standards  for  Manne  Tank  Vessel  Loading  Operations  —  Resklual 

Risk  Standard  

SAN  No.  4665  NESHAP:  Secondary  Lead  Smelting  Resklual  Risk  Standards  

SAN  No.  4665  NESHAP:  Shipbuilding  and  Ship  Repair  Surface  Coating  —  Resklual  Risk  Standards  

SAN  No.  4667  NESHAP:  Wood  Furniture  Manufacturing  Operations  —  Residual  Risk  Standards 

SAN  No.  4668  NESHAP:  Hatogenated  Solvent  Cleaning  —  Resklual  Risk  Standards  

SAN  No.  4669  NESHAP:  Magnetk:  Tape  Manufacturing  Operations  Residual  Risk  Standard 

SAN  No.  4664  NESHAP:  Printing  and  Publishing  Industry  —  Residual  Risk  Standards  

SAN  No.  4663  NESHAP:  Petroleum  Refineries  —  Residual  Flisk  Standards  

SAN  No.  4653  NESHAP:  Aerospace  Manufacturing  and  Reworit  Facilities  Resklual  Risk  Standards - 

SAN  No.  3910  Streamlined  Evaporative  Test  Procedures 

SAN  No.  4266  Review  National  Ambient  Air  Quality  Standards  for  Cartwi  Monoxide 

SAN  No.  4383  Interstate  Ozone  Transport:  Rulemaking  on  Sectkxi  126  Petittons  From  the  District  of  Columbia, 

Delaware,  Maryland,  and  New  Jersey  

SAN  No.  4391  Rescinding  Finding  That  Preexisting  PM10  Standards  Are  No  Longer  AppUcable  in  Northern  Ada 

County/Boise,  Idaho > 

SAN  No.  4535  Protectton  of  Stratospheric  Ozone:  Proces'  for  Exempting  Cr1tk:al  and  Emergency  Uses  of  Methyl 

Bromkle 

SAN  Ho.  4570  Control  of  Air  Pollutkxi  From  Motor  Vehicles  and  Engines:  Altemative  Low-Sulfur  Highway  Diesel 

Fuel  Transitkxi  Program  for  Alaska 

SAN  No.  4620  National  Emissk>n  Standards  for  Coke  Oven  Batteries  —  Resklual  Risk  Standards  ~ 

SAN  No.  4471  Project  XL  Site-Specifk:  Rulemaking  for  Georgia-Padfk:  Corporation's  Facility  in  Big  Island,  Virginia 


Reguiatkxi 

ldentifk»tk>n 

Numt>er 


2050-AE95 

2050-AE96 
2060-AJ61 

2060-AF83 
2060-AG92 
2060-AH53 
2060-AH93 
2060-AI47 
2060- AH08 

« 

2060-AI01 
2060-AG31 

2060-AH01 

2060-AH38 
2060- AG  12 
2060-AK18 
2060-AK32 
2060-AK09 
2060- AK 10 
2060-AK12 
2060-AK13 
2060-AK14 
2060-AK15 
2060-AK16 

2060-AK17 
2060-AK19 
2060-AK20 
2060- AK21 
2060-AK22 
2060-AK23 
2060-AK24 
2060-AK25 
2060-AK08 
2060-AH34 
2060-AI43 

2060-At99 

2060-AJ05 

2060-AJ63 

2060-AJ72 
2060-AJ96 
2090-AA26 
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CLEAN  AIR  ACT  (CAA>— Completed  Actions 


Sequence 
Number 


3328 
3329 

3330 

3331 
3332 
3333 
3334 

3335 

3336 
3337 
3338 
3339 
3340 
3341 
3342 
3343 
3344 

3345 

3346 

3347 

3348 
3349 
3350 
3351 

3352 


TNI* 


SAN  No  4730  Nonconformance  Penalties  for  2004  and  Later  Model  Year  Heavy-Duty  Diesel  Engines  and  Vehi- 
cles   

SAN  No.  3549  NESHAP:  Petroleum  Refineries;  Catalytic  Cracking  Units,  Catalytic  Reforming  Units  and  Sulfur  Re- 
covery Units  

SAN  No.  3986  Consolidated  Emissions  Reporting  Rule  

SAN  No.  4082  NESHAP:  Wet-Formed  Fiberglass  Mat  Production 

SAN  No.  3638  Revision  of  EPA's  Radiological  Emergernry  Response  Plan 

SAN  No.  3340  NESHAP:  Primary  Copper  Smelting  .- 

SAN  No.  3551  Amendments  to  General  Provisions  Subparts  A  and  B  for  40  CFR  63 

SAN  No.  3749  NESHAP:  Rubber  Tire  Manufacturing  „ 

SAN  No  3823  NESHAP:  Large  Appliance  (Surface  Coating)  

SAN  No  3905  NESHAP:  Metal  Coil  (Surface  Coating)  Industry  

SAN  No.  3964  NESHAP:  Leatfier  Finishing  Operations  

SAN  No.  4276  Revision  to  NOx  SIP  Call  Emission  Budgets  for  Connecticut,  Massachusetts  and  Rhode  Island  

SAN  No.  3970  NESHAP:  Cellulose  Production  Manufacturing 

SAN  No.  4105  NESHAP:  Genenc  MACT  for  Cartxxi  Black.  Ethylene,  Cyanide  and  Spandex  

SAN  No.  4114  NESHAP:  Polyvinyl  Chkxide  and  Copolymers  Production 

SAN  No  4679  Notice  and  Response  to  Court  Remand  on  NOx  SIP  Call  and  Section  126  Petitkjns 

SAN  No  4538  Reviskxis  to  the  Definitions  and  the  Continuous  Emission  Monitoring  Proviskxis  of  the  Ackl  Rain 
Program  and  the  NOx  Budget  Trading  Program  

SAN  No  4558  Transportation  Conformity  Rule  Amendments:  Minor  Reviswn  and  Additkxi  of  Grace  Period  for 
Newly  Designated  NonaH3inment  Areas 

SAN  No  4569  Control  ol  Air  PollutkKi  from  New  Motor  Vehides:  Second  Amendment  to  the  Tier  2/Gasoline  Sulfur 
Regulations  - 

SAN  Ho.  4574  Protection  of  Stratospheric  Ozone:  Availability  of  Allowances  to  Produce  Methyl  BromkJe  for  Devel- 
oping Countries 

SAN  No.  4646  Amendments  to  NESHAP  for  Solvent  Extractkxi  for  Vegetable  Oil  ProductkKi  

SAN  No.  4614  NESHAP:  Generic  MACT  Amendments • 

SAN  No.  4627  NESHAP  Pesticide  Active  Ingredient  Productkxi  —  Amendment  .^ 

SAN  No.  4648  Revision  to  Regulations  lmplen>enting  the  Federal  Permits  Program  in  Areas  for  Whk:h  the  Indian 
Country  Status  Is  in  Question  

SAN  No.  4652  Direct  Final  Rulemaking  tor  Modifications  to  Reformuiated  QasoUne  (RFG)  "Covered  Area"  Provi- 
sions   - 


Regulation 

ldentifk:ation 

Number 


ATOMIC  ENERGY  ACT  (AEA)— Premie  Stage 


2060-AK58 

2060-AF28 
2060-AH25 
2060-AH89 
2060- AI49 
2060-AE46 
2060- AF31 
2060-AG29 
2060-AG54 
2060-AG97 
2060-AH17 
2060-AI80 
2060- AH11 
2060-AH68 
2060-AH82 
2060-AK33 

2060-AJ43 

2060-AJ70 

2060-AJ71 

2060-AJ74 
2060-AJ93 
2060-AJ95 
2060-AK(X) 

2060-AK06 

2060-AK07 


Regulation 

ldentifk:ation 

Number 


Sequence 
Number 


3354 


ATOMIC  ENERGY  ACT  (AEA>— Final  Rule  Stage 


TMte 


SAN  Ho.  4403  ReviskKi  of  the  40  CFR  Part  194  Waste  Isolatkxi  Pik>t  Plant  Compliance  Criteria 


Regulation 

klentifk:ation 

Number 


2060-AJ07 
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ATOMIC  ENERGY  ACT  (AEA)— Discontinued 

Entries 

. 

Regulatkm 

ldentifk:atk)n 

Number 

THie 

Date 

Comments 

2060-AF39 

SAN  No.  3602  Protective  Actton  Guktence  for  Drinking  Water 

09/05/2002 

Withdrawn  -  Agency  plans  no 
further  action. 

FEDERAL  INSECTICIDE,  FUNGICIDE,  AND  RODENTICIDE  ACT  (FIFRA)— Prerule  Stage 

Sequence 
Number 

THia 

Regulatkxi 

ldentrfk:atk>n 

Number 

:««>5 

33S6 

SAN  No.  4727  Endocrine  Disruptor  Screening  Program;  Priority  Setting  Criteria  (Rag  Plan  S«q  No.  116) 

SAN  No  4610  Acceotabilitv  of  Research  Usino  Human  Subiects 

2070-AD59 
2070-AD57 

3357 

^AN  No  4216  PestKides'  Emeroencv  Exemotion  Process  Revisions  fRea  Plan  Saa  No.  115)  

2070-AD36 

References  in  bokJface  appear  in  the  Regulatory  Plan  in  part  U  of  this  issue  of  the  Fadaral  Ragistar. 

FEDERAL  INSECTICIDE,  FUNGICIDE,  AND  RODENTICIDE  ACT  (FIFRA)— Proposed  Rule  Stage 


Sequence 

Number 


3358 
3359 
3360 
3361 

3362 
3383 


Title 


SAN  No.  2687  Pestrcides:  Data  Requirements  for  Conventtonal  Chemk»ls 

SAN  No.  4173  Pestk:ides;  Data  Requirements  for  Antimicrobials  

SAN  No.  4596  PestKides;  Data  Requirements  for  Bkx:tTemtoal  and  Mterobial  Products 

SAN  No.  4728  Endocrine  Disrupter  Screening  Program;  Implementing  the  Screening  and  Testing  Phase  (Rag 

PlanSeq  No.  128)  

SAN  No.  4170  PestKkles;  Procedures  for  the  Registration  Review  Program  

SAN  No.  4609  Pestfcides;  Exemptton  of  Medteal  Devk»s  Treated  With  Antimicrobial  Pestteides 


Regulatkxi 

ldentifk:atk>n 

Numtwr 


2070-AC12 
2070- AD30 
2070-AD51 

2070-AD61 
2070-AD29 
2070-AD54 


References  in  boMface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Ragiatar. 

FEDERAL  INSECTICIDE,  FUNGICIDE,  AND  RODENTICIDE  ACT  (FIFRA)— Final  Rule  Stage 


3364 
3365 
3366 
3367 
3368 


SAN  No.  4027  Pesticides;  Tolerance  Processing  Fees  .- 

SAN  No.  4602  Plant  Incorporated  Protectants  (PIPs);  Exemptkw  for  Those  Based  on  Viral  Coat  Proteins  . 
SAN  No.  2659  Pestk:ide  Management  and  Disposal;  Standards  for  Pestrcide  Containers  and  Containment 

SAN  No.  3731  PestKkJes;  Wori<er  Protection  Standard  (WPS);  Glove  Amendment 

SAN  No.  3892  Pestcides;  Registratkjn  Requirements  for  Antimterobial  PestickJe  Products  


2070-AD23 
2070- AD49 
2070- AB95 
2070-AC93 
2070- AD14 


FEDERAL  INSECTICIDE,  FUNGICIDE,  AND  RODENTICIDE  ACT  (FIFRA)— Long-Temn  Actions 


Sequence 
Number 


3369 
3370 
3371 
3372 

3373 
3374 


Title 


SAN  No.  4175Pestkade  Tolerance  Reassessment  Program 

SAN  No.  2684  Plant-Incorporated  Protectants  (Formerty  Plant  PestkJktes)  Rulemakings  

SAN  No.  3432  Pestrcide  Management  and  Disposal  • 

SAN  No.  461 1  Plant-Incorporated  Protectants  (PIPs);  Exemptkxi  for  Those  Derived  Through  Genete  Engineering 

From  Sexually  Compatible  Plants  ~ 

SAN  No.  4612  Plant  Incorporated  Protectants  (PIPs);  Exemptton  for  PIPs  That  Act  by  Primarily  Affecting  the  Plant 
SAN  No.  3222  Groundwater  and  Pesttokle  Management  Plan  Rule  


Regulatton 

Identificatton 

Number 


2070-AD24 
2070-AC02 
2020-AA33 

2070-AD55 
2070-AD56 
2070-AC46 
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FEDERAL  INSECTICIDE,  FUNGICIDE,  AND  RODENTICIDE  ACT  (FIFRA)— Discontinued  Entries 


Regulation 

Identification 

Number 


2070-AD26         SAN  No.  4143  Endocrine  Disrupter  Screening  Program 


2070-AD47         SAN  No.  4496  Pesticides:  Data  Requirenwnts  for  Environmental  Fate  and 
I      Ecological  Effects 


06/10/2002 


08/21/2002 


Comments 


WitfKlrawn  -  FoHow-up  items 
are  now  split  into  separate 
entries. 

Merged  With  RIN  2070-AC12 


TOXIC  SUBSTANCES  CONTROL  ACT  (TSCA)— Preaile  Stage 


3375 
3376 


SAN  No.  4174  Testing  Agreement  for  Certain  Oxygenated  Fuel  Additives 

SAN  No.  4734  Sustainable  Futures;  Voluntary  Pilot  Project  Under  tt»  TSCA  New  Chemical  Program  (Reg  Ptan 
Seq  No.  117) 


Regulation 

Identification 

Number 


2070-AD28 
2070-AD60 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  tNs  issue  of  the  Federal  Register 

TOXIC  SUBSTANCES  CONTROL  ACT  (TSCA)— Proposed  Rule  Stage 


Sequence 
Number 


3377 
3378 

3379 

3380 

3381 
3382 
3383 

3384 


Sequence 
Number 


TMe 


SAN  No.  3557  Lead-Based  Paint  Activities;  Training  arxl  Certification  for  Renovation  and  Remodeling 

SAN  No.  2150  Polychtorinated  Biphenyls  (PCBs);  Exemptions  From  the  Prohibitions  Against  Manufacturing,  Proc- 
essing, arxl  Distribution  in  Commerce  

SAN  No  4635  Amendment  to  the  Premanufacture  ttotification  Exemptions;  Revisions  of  Exemptions  for  Polymers 
(40  CFR  Part  723)  - 

SAN  No.  2563  Test  Rule;  Certain  Chemicals  on  the  ATSOR  Priority  List  of  Hazardous  Substances 

SAN  No.  4395  Test  Rule;  Developmental  and  Reproductive  Toxicity  

SAN  No.  1923  Fdlow-Up  Rules  on  Existing  Chemicals 

SAN  No  4512  Significant  New  Use  Rule;  Selected  Flame  Retardant  Chemical  Substances  for  Use  in  Residential 
Upholstered  Furniture 

SAN  No.  4596  TSCA  Policy  Statement  on  Oversigtit  of  Transgenic  Organisms  (Including  Plants)  

TOXIC  SUBSTANCES  CONTROL  ACT  (TSCA)— Final  Rule  Stage 


Regulation 

Identification 

Number 


2070-AC83 

2070-AB20 

2070-AD58 
2070-AB79 
2070-AD44 
2070-AA58 

2070-AD48 
2070- AD53 


TWe 


3385  '    SAN  No  3506  Lead:  Management  and  Disposal  of  Lead-Based  Paint  Debris 

3386  SAN  No.  4172  Lead:  Notification  Requirements  lor  Lead-Based  Paint  Abatement  Activities  and  Training 

3387  SAN  No.  1976  Significant  New  Use  Rules;  Follow-Up  Rules  on  Non-5<e)  New  Chemical  Substances  

3388  SAN  No.  3495  Significant  l^ew  Use  Rule  (SNUR);  Chemical-Specific  SNURs  To  Extend  Provisions  of  Section  5(e) 
j      Orders  

3389  SAN  Ho.  3493  Test  Rule;  Genenc  Entry  for  ITC  Related  Testing  Decisions  

3390  SAN  No.  3487  Test  Rule:  Hazardous  Air  Pollutants  (HAPs)  

3391  !    SAN  No.  3990  Test  Rule:  Certain  High  Production  Volume  (HPV)  Chemicals  

3392  SAN  No  4425  Test  Rule  In  Vitro  Dennal  Absorption  Rate  Testing  of  Certain  Chemicads  of  Interest  to  the  Occupa- 

tional Safety  arxl  Health  Admirvstration  

3393  I    SAN  fto.  2779  Acrytamide  and  N-methyfoteciylamide  Grouts 

3394  SAN  No.  2178  TSCA  Section  8(a)  Preliminary  Assessment  Information  Rules  

3395  SAN  No.  1139  TSCA  Section  8(d)  Health  and  Safety  Data  Reporting  Rules  

3396  SAN  No.  3118  TSCA  Section  8(e)  Policy;  Noice  of  Clarification  

3397  SAN  t*o.  3301  TSCA  Inventory  Update  Rule  Amendments 

33'W  SAN  No  3528  Significant  New  Use  Rule.  Refractory  Ceramic  Fibers  (RCFs)  ~ 

3399       '    SAN  No.  4176  Chemical  Right-To-l<now  InrtiaUve;  High  Production  Volume  (HPV)  Chemicals  


Regulation 

Identification 

Number 


2070-AC72 
2070-AD31 
2070-AA59 

2070- AB27 
2070-AB94 
2070-AC76 
2070-AD16 

2070- AD42 
2070-AC17 
2070- AB08 
2070-AB11 
2070-AC80 
2070-AC61 
2070-AC37 
2070-AD25 


f  «r     1       ^m       ^T. 
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TOXIC  SUBSTANCES  CONTROL  ACT  (TSCA)— Final  Rule  Stage  (Continued) 

Sequence 
Number 

TiHe 

Regulation 

Identification 

Numtier 

3400 

SAN  No.  4475  Significant  New  Use  Rule;  PerfluoroalkyI  Sulfonates  (PFOA) 

2070-AD43 

Sequence 
Number 


TOXIC  SUBSTANCES  CONTROL  ACT  (TSCA)— Long-Term  Actions 


Regulation 

Iderrtification 

Number 


3401 
3402 
3403 

3404 
3405 
3406 
3407 


SAN  No.  3448  Asbestos  Model  Accreditation  Ptan  Revisions 

SAN  No.  3252  Lead  Fishing  Sinkers;  Response  to  Citizens  Petition  and  Proposed  Ban 

SAN  No.  4376  Lead-Based  Paint  Activities;  Training,  Accreditation,  and  Certification  Rule  and  Model  State  Plan 
Rule  -  Bridges  and  Structures .^ 

SAN  No.  4597  Disposal  of  Polychlorinated  Biphenyls:  Implementation  Issues 

SAN  No.  2865  Voluntary  Children's  Chemical  Evaluation  Program  (VCCEP)  

SAN  No.  3882  Test  Rule;  Certain  Metals 

SAN  No.  3559  Notice  of  TSCA  Section  4  Reimbursement  Period  and  TSCA  Section  12(b)  Export  Notification  Pe- 
riod Sunset  Dates  for  TSCA  Section  4  Substances 


2070-AC51 
2070-AC21 

2070-AC64 
2070- AD52 
2070-AC27 
2070-AD10 

2070-AC84 


TOXIC  SUBSTANCES  CONTROL  ACT  (TSCA)— Discontinued  Entries 


Regulation 

Identification 

Number 

Tide 

Date 

Comments 

2070-AD27 

SAN  No.  4179  Polychlorinated  Biphenyls  (PCBs);  Use  Authorizations 

08/31/2002 

WitfKlrawn  -  Agency  plans  no 
further  action. 

EMERGENCY  PLANNING  AND  COMMUNITY  RIGHT-TO-KNOW  ACT  (EPCRA)— Prerule  Stage 


oGCjliOnCG 

Number 


Regulation 

Identification 

Number 


3408 


SAN  No.  4392  TRI:  APA  Petition-EPCRA  313  Definition  of  Overtjurden  As  It  Relates  to  tfie  Mining  Industry 


2025-AA08 


EMERGENCY  PLANNING  AND  COMMUNITY  RIGHT-TO-KNOW  ACT  (EPCRA)— Proposed  Rule  Stage 


Sequence 
Number 


rule 


Regulation 

Identification 

Number 


3409 
3410 

3411 

3412 

3413 

3414 


SAN  No.  4015  TRI;  Review  of  Chemicals  on  ttie  Original  TRI  List  

SAN  No.  2425  TRI;  Responses  to  Petitions  Received  To  Add  or  Delete  or  Modify  Chemical  Listings  on  the  Toxic 
Release  Inventory 

SAN  fto.  4265  TRI;  Revisions  to  ttie  Otfienwise  Use  Activity  Exemptions  and  the  Coal  Extraction  Activities  Exemp- 
tion   

SAN  1^.  4595  Rulemaking  To  Change  Toxk:s  Release  Inventory  (TRI)  Reporting  Requirements  From  Standard  In- 
dustrial Classificatkxi  (SIC)  Codes  to  North  American  Industrial  Classification  System 

SAN  No.  4616  Clarify  TRI  Reporting  Obligations  Under  EPCRA  Section  313  for  the  Metal  Mining  Activities  of  Ex- 
tractkx)  and  Ber>eficiatkxi  

SAN  No.  4692  Addition  of  Toxicity  Equivalency  (TEQ)  Reporting  and  Quantity  Data  for  IrxJividual  Members  of  the 
Dioxin  ar>d  Dioxin-Like  Compounds  Category  Under  EPCRA,  SectkMi  313  


2025-AA03 
2025-AAOO 
2025-AA06 
2025-AA10 
2025-AA11 
2025-AA12 
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EPA 


EMERGENCY  PLANNING  AND  COMMUNITY  RIGHT-TO-KNOW  ACT  (EPCRA)-Long-Term  Actions 


Sequence 
Nuniber 


3415  i    SAN  No.  3215  Emergency  Planning  and  Community  Right-To-Know  Act:  Amendments  and  Streamlining  Rule 

3416  SAN  No  3994  Response  to  a  PeWion  Requesting  Deletion  o(  Phosmet  From  the  ExtremeJy  Hazardous  Sub- 

stances (EHSs)  Ust  

3417  SAN  No.  3993  Moditicalion  of  ThreshoW  Planning  Quantity  tor  Isophorone  Diisocyanate  

3418  SAN  No.  3007  TRI;  Ctiemical  Expanswn.  FinaJuation  ot  Deferred  Cfwmicals  

3419  '    SAN  No  2847  TRI;  Pollution  Prevention  Act  Information  Requirements 


Regulation 

Ideritification 

Number 


2050-AE17 

2050-AE42 
2050-AE43 
2025- AA01 
2025-AA09 


RESOURCE  CONSERVATION  AND  RECOVERY  ACT  (RCRA)— Premie  Stage 


SequerKe 
Number 


3420  SAN  No  4094  Land  Disposal  Restrictions;  Notice  of  Data  Availability;  Mercury  Treatability  Studies  « 2050-AE54 


Regulation 

Identification 

Number 


RESOURCE  CONSERVATION  AND  RECOVERY  ACT  (RCRA)— Proposed  Rule  Stage 


3421  i    SAN  f^.  3989  MettxxJs  Innovation  Rule 

3422  SAN  No  4230  Revisions  to  Solid  Waste  l-andfHI  Critefia— Leachale  IRecirculation  on  Alternative  Liners 

3423  SAN  hto  4091  Modifications  to  RCRA  Rules  Associated  Witfi  Solvent-Contaminated  Shop  Towels  and  Wipes  (Reg 

PlanSeqNo.  129)  

3424  SAN  No.  4501  Revision  o«  Wastewater  Treatment  Exemptions  for  Hazanlous  Waste  Mixtures  (Reg  Plan  Seq  No. 

130) 

3425  I    SAN  Ho  4651  Increase  Me\a^s  Reclamation  From  F006  Waste  Streams  (Reg  Plan  Seq  Mo.  131)  

3426  SAN  No  4670  Revisions  to  tfie  Definition  of  SoIkj  Waste  (Reg  Plan  Seq  No.  132) 

3427  '    SAN  Ho  4606  Revisions  for  Transboundary  Shipments  of  Hazardous  Waste  for  Recovery  Within  the  Organization 

for  Economic  Cooperation  and  Development  

3428  SAN  No  4735  RCRA  Burden  Reduction  Initiative.  Phase  2 

34219       I    SAN  No  4534  Project  XL  Site-Specific  Rulemal^ing  for  Anne  Arundel  County  Millersvilte  Landfill.  Severn,  Maryland 
3430  SAN  No.  4565  Project  XL  Srte-Specific  Rulemaking  tor  the  IBM  Semiconductor  Manufacturing  Facility  in  Hopewell 

Junction,  New  York 


Regulation 

Identification 

Number 


2050-AE41 
2050- AE67 

2050-AE51 

2050-AE84 
2050-AE97 
2050-AE98 

2050-AE93 
2050-AF01 
2090-AA25 

2090-AA29 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

RESOURCE  CONSERVATION  AND  RECOVERY  ACT  (RCRA)— Final  Rule  Stage 


SequerKe 

Numt)er 


Title 


3431  I  SAN  No.  4028  Standardized  Pennit  for  RCRA  Hazardous  Waste  Management  Facilities  (Reg  Plan  Seq  Mo.  142) 

3432  1  SAN  No.  3545  Revisions  to  the  Comprehensive  Guideline  for  Procurement  of  Products  Containing  Recovered  Ma- 

I      terials  

3433  SAN  No.  3856  Management  of  Cenwnt  Kiln  Dust  (CKD)  (Reg  Plan  Seq  Ma  141) 

3434  '  SAN  Ho  4525  Criteria  for  Classification  of  Solid  Waste  Disposal  Facilities  and  Practices  and  Criteria  for  Municipal 
,      Solid  Waste  Landfills  Disposal  of  Residential  Lead-Based  Paint  Waste 

3435  '  SAN  1^  4575  Municipal  Solid  Waste  Landfill  Location  Restrictions  for  Airport  Safety  

3436  I  SAN  No.  4588  Research,  Development,  and  Demonstration  Permits  for  Municipal  Solid  Waste  Landfill  

3437  SAN  No.  4084  Office  of  Solid  Waste  Burden  Reduction  Project  (Reg  Plan  Seq  No.  143)  

3438  !  SAN  No.  4731  Land  Disposal  Restrictions;  ftetional  Treatment  Variance  for  Radioactively  Contaminated  Cadmium, 
I      Mercury,  and  Silver  Waste  Batteries 

3439  SAN  No  4701  E-Cycling  Pilot  Project  for  Region  3  Stales  (ECOS);  Streamlining  RCRA  Regulations  To  Encourage 

Reuse.  Recycling,  and  Recovery  of  Electronic  Equipment 

3440  SAN  No  4439  Project  XL  —  Ortho-McNeil  Pilot  Project  Alowing  On-Sile  Treatment  o«  UythUnrei  Mixed  Wastes 

Without  RCRA  Pennit 

I — ' 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Regulation 

Iderrtification 

Number 


2050-AE44 

2050-AE23 
2050-AE34 

2050-AE86 
2050-AE91 
2050-AE92 
2050-AE50 

2050-AE99 

2003-AAOO 

2090-AA14 
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EPA 


RESOURCE  CONSERVATION  AND  RECOVERY  ACT  (RCRA)— Long-Term  Actions 


Sequence 
Number 


TWe 


Regulation 

Identification 

Number 


3441 

3442 

3443 
3444 

3445 

3446 

3447 

3448 
3449 

3450 

3451 


SAN  No.  4470  Standards  for  the  Management  of  Coal  Combustion  Wastes  Ger>efated  by  Contmercial  Electric 
Power  Producers  2050-AE81 

SAN  No.  4469  Standards  for  ttie  Managen)ent  of  Coal  Combustion  Wastes  —  Non-Power  Producers  and 
Minefilling  2050-AE83' 

SAN  No.  3147  Hazardous  Waste  Manifest  Regulation  2050-AE21 

SAN  No.  4411  Regulation  of  Hazardous  Oil-Bearing  Secoridary  Materials  From  Petroleum  Refiriing  Industry  and 
Other  Hazardous  Secondary  Materials  Processed  in  a  Gasification  System 2050-AE78 

SAN  No.  3189  Final  Determination  of  the  Applicat>iiity  of  the  Toxicity  Cfiaracteristic  Rule  to  Petroleum  Contami- 
nated Media  and  Debris  from  Underground  Storage  Tanks 2050-AD69 

SAN  No.  3066  Listing  Determination  of  Wastes  Generated  During  tfie  Manufacture  of  Azo,  Anthraqunone,  and  Tri- 
arylnf)ethane  Dyes  and  Pigments  '. 2050-AD80 

SAN  No.  4092  Recycling  of  Cattiode  Ray  Tubes  (CRTs)  and  Mercury-Containing  Equipment;  Changes  to  Haz- 
ardous Waste  Regulations 2050-AE52 

SAN  No.  2647  RCRA  Subtitle  C  Financial  Test  Criteria  (Revision) 2050-AC71 

SAN  No.  4233  Land  Disposal  Restrictions;  Treatment  Startdards  for  Spent  Potliners  From  Primary  Aluminum  Re- 
duction (K088)  and  Regulatory  Classification  of  K088  Vitrification, Units  2050-AE65 

SAN  No.  3333  NESHAPS;  Standards  for  Hazardous  Air  Pollutants  for  Hazardous  Waste  Combustors  —  Phase  II 
Covering  Boilers  and  Certain  Industrial  Fumaces 2050-AE01 

SAN  No.  4418  NESHAPS:  Standards  for  Hazardous  Air  Pollutants  for  Hazardous  Waste  Combustors 2O50-AE79 


3452 

3453 
3454 


RESOURCE  CONSERVATION  AND  RECOVERY  ACT  (RCRA)— Completed  Actions 


SAN  No.  3805  Paint  Manufacturing  Wastes  Listing:  Hazardous  Waste  Management  System:  identification  and 
Listir>g  of  Hazardous  Waste  

SAN  No.  4208  Requirements  for  Zinc  Fertilizer  Made  From  Recycled  Hazardous  Secondary  Materials 

SAN  No.  4608  Project  XL  Site-Specific  Rulemaking  for  Implementing  Waste  Treatnr)ent  Systems  at  Two  Virginia 
Landfills 


2050-AE32 
2050-AE69 

2090-AA30 


OIL  POLLUTION  ACT  (OPA)— Completed  Actions 


96QU6nC6 

Number 


3455 


SAN  No.  2634  Oil  Pollutkxi  Prevention  Regulation:  Revisions 


Regulation 

ldentificatk>n 

Numtier 


2050-AC:62 


COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION  AND  LIABILITY  ACT— Proposed  Rule 

Stage 


3456 

3457 
3458 
3459 

3460 


SAN  No.  3423  Reportable  Quantity  Adjustments  for  Carbamates  and  Carbamate-Retated  Hazardous  Waste 
Streams;  Reportable  Quantity  Adjustment  for  Inorganic  Ctiemical  Manufacturing  Process  Waste 

SAN  No.  4737  Correction  of  Errors  and  Adjustment  of  CERCLA  Reportable  Quantities 

SAN  No.  4739  Standards  and  Practices  for  Conducting  "All  Appropriate  Inquiry"  ' 

SAN  No.  4740  Clarification  to  Interim  Standards  and  Practices  for  All  Appropriate  Inquiry  Under  CERCLA  and  No- 
tk»  of  Future  Rulemaking  Actkxi  

SAN  No.  4177  Revise  40  CFR  Part  35  Subpart  O:  Cooperative  Agreements  and  Superfund  State  Contracts  for 
Superfund  Response  Actions _ 


2050-AE12 
2050- AF03 
2050-AF04 

2050-AF05 

2050-AE62 
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EPA 


COMPREHENSIVE  ENVIRONMENTAL  RESPONSE.  COMPENSATION  AND  LIABILITY  ACT-Long-Term  Actions 


3461 
3462 
3463 


SAN  No.  3439  National  Priorities  List  for  Uncontrolted  Hazardous  Waste  Sites;  Proposed  and  Final  Rules 

SAN  No.  4201  Criteria  for  the  Designation  of  Hazardous  Substances  Under  CERCLA  Section  102(a)  

SAN  No.  4736  Administrative  Reporting  Exemption  for  Certain  Air  Releases  of  NOx 


Regulation 

Identification 

Number 


2050-AD75 
2050-AE63 
2050-AF02 


COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION  AND  LIABILITY  ACT-Completed  Actions 


1AAA 


F^ulation 

Identification 

Number 


SAN  Ho.  3929  Correct  Typographical  Errors  and  Remove  Obsolete  Language  in  40  CFR  Part  302 


2050-AE88 


COMPREHENSIVE  ENVIRONMENTAL  RESPONSE.  COMPENSATION  AND  LIABILITY  ACT-Dlscontinued 

Entries 


Regulation 

Identification 

Number 


2050- AE38 


SAN  No.  3885  Streamlining  the  Preauthorization  Mixed  Funding  for  Applica- 
tion and  Implementation  of  Claims  Against  Superfund  


Date 


09/05/2002 


Comments 


Withdrawn  -  Agency  plans  no 
further  action. 


CLEAN  WATER  ACT  (CWA)— Prerule  Stage 


3465 


Regulation 

Identification 

Number 


SAN  I*).  2804  Clean  Water  Act  Definition  of  Waters  of  the  United  States  (R«g  Plan  Sag  No.  118) 


2040-AB74 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Ragistar. 

CLEAN  WATER  ACT  (CWA>— Proposed  Rule  Stage 


Sequence 
Number 


Title 


3466 

3467 
3468 

3469 
3470 

3471 

3472 

3473 


3474 
3475 
3476 
3477 


SAN  No.  4526  Revisions  to  the  National  Oil  and  Hazardous  Substances  Pollution  Contingency  Plan;  Subpart  J 
Product  Schedule  Listing  Requirements  

SAN  No.  4264  Water  Quality  Standards  for  Alabama— Phase  II 

SAN  No  4049  Test  Procedures  for  the  Analysis  of  Co-Ptanar  and  MonoOrtho-Substituted  Polychlonnated 
Biphenyls  (PCBs)  Under  the  Clean  Water  Act 

SAN  No  4377  Test  Procedures  for  the  Analysis  of  Mercury  Under  the  Clean  Water  Act  (Method  245.7)  

SAN  No.  4378  Revisions  to  Method  Detection  and  Quantification  for  Use  Under  the  Clean  Water  Act  and  Safe 
Drinking  Water  Act ; ■••■;. ■__[- 

SAN  No  4540  Test  Procedures:  New  and  Updated  Test  Procedures  for  the  Analysis  of  PoHutants  Under  the 
Clean  Water  Ad  and  Safe  Drinking  Water  Act  •_• 

SAN  No.  4543  Minimizing  Adverse  Environmental  Impact  From  Cooling  Water  Intake  Structures  at  Existing  Facili- 
ties Under  Sectton  316(b)  of  the  Clean  Water  Act,  Phase  3  (Rag  Ptan  Saq  No.  136) 

SAN  No  3999  NPDES  Permit  Requirements  for  Municipal  Sanitary  and  Combined  Sewer  CoNectkxi  Systems,  Mu- 
nicipal SatelWe  Collectkxi  Systems,  Sanitary  Sewer  Overftows,  and  Peak  Excess  Ftow  Treatment  FacHities  (Rag 

Plan  Saq  No.  133)  

SAN  Ho  4446  Ocean  Discharges  Crilefia  Revisions 

SAN  No.  4623  Watershed  Rule:  Total  Maximum  Daily  Load  (TMDL)  Program  Reviswns  (Rag  Plan  Saq  No.  137) 

SAN  No.  4729  Withdrawal  of  Total  Maximum  Dally  Load  (TMDL)  Program  Revisions  (Rag  Plan  Saq  No.  138)  

SAN  No.  4690  Natkjnal  PoUutant  Discharge  Elimination  System  Pennit  Requirements  for  Municipal  Wastewater 

Treatment  During  Wet  Weather  Conditkxis  


Regulatnn 

IdentifKation 

Number 


2050-AE87 
2040- AD35 

2040-AD09 
2040-AD52 

2040-AD53 

2040-AD71 

2040-AD70 


2040-AD02 
2040-AD60 
2040-AD82 
2040- AD84 

204a-AD87 


References  in  boWface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Ragiatar. 
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EPA 


CLEAN  WATER  ACT  (CWA)— Rnal  Rule  Stage 


Sequence 
Number 


3478 

3479 

3480 
3481 
3482 

3483 
3484 

3485 
3486 
3487 

3488 


Title 


SAN  No.  2806  Effluent  Guklellnes  and  Standards  for  the  Metal  Products  and  Machinery  Category,  Phases  1  and  2 
(Rag  Plan  Saq  No.  145) „ 

SAN  Ho.  4153  Natiorud  Pollutant  Discharge  Elimination  System  Permit  Regulation  arKl  Effluent  Guklelines  and 
Standards  for  Cor>centrated  Animal  Feeding  Operations  (CAFOs)  (Rag  Plan  Saq  No.  146) 

SAN  No.  4047  Test  Procedures  for  Analysis  for  Biok>gical  Contaminants  Under  Clean  Water  Act  

SAN  No.  4409  Test  Procedures:  Clean  Water  Act  and  Safe  Drinking  Water  Act  Methods  Update  

SAN  No.  4541  Test  Procedures  for  the  Analysis  of  Mercury  Under  the  Clean  Water  Act  (Revisions  to  Method 
1631)  

SAN  No.  4514  Rule  To  Revise  and  To  Ratify  or  Withdraw  Whole  Effluent  Toxkaty  Test  MettXKls 

SAN  No.  4474  Minimizing  Adverse  Environmental  Impact  From  Cooling  Water  Intake  Structures  at  Existing  Facili- 
ties Under  Section  316(b)  of  the  Oean  Water  Act,  Phase  2  (Reg  Plan  Saq  No.  147) 

SAN  No.  3288  Comparison  of  Dredged  Material  to  Reference  Sediment  

SAN  No.  3488  Round  2  Standards  for  ttie  Use  or  Disposal  of  Sewage  Sludge  

SAN  No.  4624  Modifk:ation  to  Competitive  Process  Used  by  EPA  for  Water  Quality  Cooperative  Agreements  and 
Wetland  Program  Development  Grants  

SAN  No.  4726  Revisions  to  Minimizing  Adverse  Environmental  Impacts  From  Cooling  Water  Intake  Structures 
Under  Sectkm  316(b)  of  the  Clean  Water  Act  —  Phase  I < 


Regulatkxi 

ldentifk:atk)n 

Number 


2040-AB79 

2040- AD1 9 
2040-AD08 
2040-AD59 

2040-AD72 
2040- AD73 

2040-AD62 
2040-AC14 
2040-AC25 

2040- AD83 

2040-AD85 


References  In  boldface  appear  In  ttie  Regulatory  Plan  In  part  II  of  ttiis  issue  of  tfie  Federal  Ragiatar. 

CLEAN  WATER  ACT  (CWA)— Long-Term  Actions 


Sequence 

Number 


Title 


Regulation 

Identification 
Number 


3489 
3490 

3491 
3492 

3493 
3494 
3495 

3496 

3497 

3498 

3499 
3500 
3501 
3502 


SAN  No.  4280  Effluent  Guklelines  and  Standards  for  the  Constructk>n  and  Development  Industry  

SAN  No.  4370  Effluent  Guidelines  and  Standards  for  tfie  Pulp,  Paper,  and  Papertx>ard  Point  Source  Category, 
Dissolvir>g  Kraft  and  Dissolving  Sulfite  Sutxategories  (Phase  III) 

SAN  No.  4406  Effluent  Guidelines  and  Standards  for  the  Concentrated  Aquatic  Animal  Productkxi  Industry 

SAN  I^Jo.  4407  Effluent  Guidelines  and  Standards  for  tfte  Meat  and  Poultry  Products  Point  Source  Category  (Revi- 
sions)   

SAN  Ho.  4344  Water  Quality  Standards  for  Indian  Country  Waters 

SAN  No.  3702  Test  Procedures  for  ttw  Analysis  of  Trace  Metals  Under  tfie  Clean  Water  Act 

SAN  No.  3714  Test  Procedures:  Increased  Method  Flexibility  4or  Test  Procedures  Approved  for  Clean  Water  Act 
Compliance  Monitoring  

SAN  No.  3713  Test  Procedures:  Performance-Based  Measurenient  System  (PBMS)  Procedures  and  Guidance  for 
Clean  Water  Act  Test  Procedures .'. 

SAN  No.  3155  Test  Procedures  for  tfie  Analysis  of  Miscellaneous  Metals,  Ank>ns,  and  Volatile  Organns  Under  tt>e 
Clean  Water  Act,  Phase  One  

SAN  No.  4089  Test  Procedures  for  the  Analysis  of  Miscellaneous  Metals,  Ankxis,  and  Volatile  Organks  Under  ttie 
Clean  Water  Act,  Phase  Two „ , 

SAN  No.  4357  Uniform  Natkxial  Discharge  Standards  for  Vess^s  of  ttie  Armed  Forces  -  Pliase  II  

SAN  No.  3663  Streamlining  the  General  Pretreatment  Regulations  for  Existing  and  New  Sources  of  PollutkKi  

SAN  No.  3786  NPDES  Streamlining  Rule  —  Round  III 

SAN  No.  4493  Clean  Water  State  Revolving  Fund  Regulation  Reviskxis  Re:  Use  as  Matdiing  Funds  


2040-AD42 

2040-AD49 
2040- AD55 

2040-AD56 
2040-AD46 
2040-AC75 

2040-AC92 

2040-AC93 

2040-AC95 

2040-AD12 
2040- AD39 
2040-AC58 
2040-AC84 
2040- AD68 


CLEAN  WATER  ACT  (CWA)— Completed  Actions 

Sequence 
Number 

Title 

Regulation 

Identifrcation 
Number 

3503 

SAN  No.  3833  Effluent  Guklelines  and  Standards  for  the  Iron  and  Steel  Manufacturing  Point  Source  Cafegory  (Re- 
viskjns) 

2040-AC90 

3504 

SAN  No.  4192  Effluent  Guklelines  and  Standards  for  tfie  Bleached  Papergrade  Kraft  Subcategory  of  the  Pulp, 
Paper,  and  Paperboard  Category;  Certification  in  Lieu  of  Monitoring  for  Chloroform 

2040-AD23 

3505 

SAN  No.  4576  Effluent  Guklelines  2002  Program  Plan 

2040- AD78 

3506 

SAN  No.  4375  Reviskxi  to  Clean  Water  Act  Regulatory  Definitton  of  Fill  Material  

2040- AD51 

75186 
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CLEAN  WATER  ACT  (CWA)— Discontinued  Entries 


Regulation 

Identification 

Number 


204O-AO10 
2040-AD57 


Tide 


SAN  No.  4050  Effluent  Guidelines  and  Standards  for  the  Pulp.  Paper,  and 

Papertxard  Category.  Phase  II 
SAN  No.  4408  Effluent  Guidelines  and  Standards  for  Ifie  Industrial  Container 

and  Drum  Cleaning  Point  Source  Category 


Date 


09/13/2002 
09/13/2002 


Comntents 


wmidrawn  -  Agency  plans  no 
furltier  action  at  ttiis  time. 

WittKJrawn  -  Agency  plans  no 
furtfwr  action  at  ttiis  time. 


SAFE  DRINKING  WATER  ACT  (SDWA)-Prerule  Stage 


3507 
3508 


SAN  No  4447  Drinking  Water  Regulatory  Detenninations  Regarding  Contaminants  on  ttie  Drinking  Water  Con- 
taminant Candkjate  List 

SAN  No.  4424  6- Year  Review  of  Existing  Natkxtal  Primary  Drinking  Water  Regulatkxis • 


Regulation 

Identifnation 

Number 


2040-AD61 
2040-AD67 


SAFE  DRINKING  WATER  ACT  (SDWA)— Proposed  Rule  Stage 


Sequence 
Number 


3509 

3510 

3511 
3512 


TWe 


SAN  No.  4341  National  Primary  Drinking  Water  Regulations:  Long  Tenn  2  Enhanced  Surface  Water  Treatment 

Rule  (Reg  Plan  Seq  No.  134)  -•- 

SAN  No  4342  National  Primary  Drinking  Water  Regulatk)ns:  Stage  2  Disinfectkm  Byproducts  Rule  (Rag  Plan  Seq 

No.  135) 

SAN  No  4703  Drinking  Water  Contaminant  CandMate  List  2 

Drinking  Water  Contaminant  Candidate  List  2  


RegulatkHi 

IdentifKation 

Number 


2040-AD37 

2040-AD38 
2040-AD86 
2040-AD88 


References  in  boWface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

SAFE  DRINKING  WATER  ACT  (SDWA)— Final  Rule  Stage 


3513 

3514 

3515 


SAN  No.  4638  Unregulated  Contaminant  Monitoring  Regulatkjn:  Analytkal  Method  for  Aeromonas  &  National  Pri- 
mary &  Secondary  Drinking  Water  RegulatkMis:  Analytrcal  Methods  for  Chemkal  &  Microbkjiogkal  Contaminants 

SAN  No.  2340  National  Pnmary  Drinking  Water  Regulations:  Groundwater  Rule  (Reg  Plan  Seq  No.  144)  

SAN  No.  4561  Minor  Revisions  to  the  Pubfic  Notifkatkw  Rule,  Consumer  Confidence  Report  Rule,  and  Primacy 


Rule 


RegulatkKi 

ldentifk:atk>n 

Number 


2040-AD81 
2040-AA97 

2040-AD77 


References  in  boldface  appear  in  the  Regulatory  Plan  in  pan  II  of  this  issue  of  the  Federal  Register. 

SAFE  DRINKING  WATER  ACT  (SDWA)— Long-Term  Actions 


3516 
3517 
3518 

3519 


SAN  No.  2281  Natwnal  Primary  Drinking  Water  Regulations:  Radon  

SAN  No.  3238  Natkanal  Primary  Drinking  Water  Regulatwns:  AkScarb 

SAN  No.  4404  Natkxwl  Secondary  Dnnking  Water  Regulatkxis  (NSDWR):  Methyl  Tertiary  Butyl  Ether  (MTBE)  and 

Techncal  Correctk)ns  to  the  NSDWR  • 

SAN  No.  4236  Update  of  State  Underground  Injectwn  Control  Programs 


Regulation 

Identificatkxi 

Number 


2040-AA94 
2040-AC13 

2040-AD54 
2040-AD40 
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SAFE  DRINKING  WATER  ACT  (SDWA)-Completed  Actions 


Regulation 

Mentifttation 

Numt)er 


SAFE  DRINKING  WATER  ACT  (SDWA)— Discontinued  Entries 

RegulatkKi 

kJentifnatkxi 

Number 

Title 

Date 

Comments 

2040-AD31 
2040-AD48 

SAN  No.  4212  Use  of  Screening  Methods  for  Compliance  Monitoring  of 
Drinking  Water  Contaminants 

SAN  No.  4369  Regulated  Drinking  Water  Contaminant  Occurrence  Report- 
ing 

10/25/2002 
10/25/2002 

Withdrawn  -  No  further  action 
planned  at  this  time. 

Withdrawn  -  No  further  actkxi 
planned  at  this  time. 

SHORE  PROTECTION  ACT  (SPA)— Final  Rule  Stage 


Number 


Title 


RegulatkKi 

IderrtifKatkxi 

Number 


3521 


SAN  No.  2820  Shore  Protection  Act.  Sectkxi  4103(b)  Regulatnrts 


2040-AB85 


Environmental  Protection  Agency  (EPA) 
General 


Proposed  Rule  Stage 


3113.  UnUZATKNI  OF  SMALL, 
MINORITY  AND  WOMEN'S  BUSINESS 
ENTERPRISES  IN  PROCUREMENT 
UNDER  ASSISTANCE  AGREEMENTS 

Priority:  Other  Significant 

Legal  Authority:  PL  101-507:  PL  102- 
389;  PL  101-549  sec  1001;  42  USC 
9605(f);  PL  100-590;  EO  12432;  EO 
12138;  EO  11625 

CFR  Citation:  40  CFR  33 

Legal  Deadline:  None 

Atwtract:  Tlie  regulation  will  codify 
revisions  to  the  Agency's  program  for 
the  utilization  of  Small.  Minority  and 
Women's  Business  Enterprises  in 
procwements  under  assistance 
agreements  (i.e..  grants  and  cooperative 
agreements  awarded  by  EPA  as  well  as 
grants  and  cooperative  agreements 
awarded  by  other  agencies  under 
interagency  agreements  with  EPA).  The 
revisions  are  necessary  to  ensure 
consistency  with  the  Supreme  Coiul's 
decision  in  Adarand  Constructors,  Inc. 
V.  Pena.  115  S.Ct.  2097  (1995),  and 
were  identified  as  part  of  the  Clinton 
Administration's  review  of  affirmative 
action  programs.  They  include:  (1) 
placing  greater  emphasis  on  requiring 
assistance  agreement  recipients  to 
submit  documentation  supporting 


proposed  fair  share  procurement 
objectives  for  Minority  Business 
Enterprises  (MBEs)  and  Women's 
Business  Enterprises  (WBEs)  based  on 
the  availability  of  qualified  MBEs  and 
WBEs  in  the  relevant  geographic 
market;  (2)  authorizing  or  requiring 
recipients  and  their  prime  contractors 
to  talce  reasonable  race/gender- 
conscious  measiu«s  (e.g.,  bidding 
credits)  in  the  event  that  race/gender- 
neutral  efforts  prove  inadequate  to  meet 
fair  share  objectives;  and  (3) 
administering  statutory  NfflEAVBE 
objectives  as  a  national  goal,  allowing 
smaller  or  larger  fair  share  objectives 
for  particular  grants  or  cooperative 
agreements  iM^ed  6n  the  availability 
standard. 

Timetable: 


Action 


FR  Cile 


NPRM 
Final  Actnn 


01/00rt)3 
01/00/05 


Regulatory  Flexibility  Analysis 
Requlrad:  No 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State.  Local,  Tribal 


Additional  Information:  SAN  No.  4056 

Agency  Contact:  Mark  Gordon, 

Environmental  Protection  Agency, 

Office  of  Enforcement  and  Compliance 

Assurance.  1230,  Washington,  DC 

20460 

Phone:  202  564-5971 

Fax:  202  501-0139 

Email:  gordon.mark@epa.gov 

David  Sutton,  Environmental  I*rotection 

Agency,  OfBce  of  Enforcement  and 

Compliance  Assurance.  1230A, 

Washington,  DC  20460 

Phone:  202  564-4444 

Fax:  202  501-0756 

Email:  sutton.david9epa.gov 

RIN:  2020-AA39 


3114.  INCORPORATION  OF  CLASS 
DEVIATIONS  INTO  EPAAR 

Substantive,  Nonsignificant 

AuttMrity:  40  USC  486(c) 

CFR  Citation:  48  CFR  1537;  48  CFR 
1552 

None 


Abstract:  The  Agency  has  approved  a 
numl>er  of  class  deviations  (e.g., 
changes  to  reporting  requirements  and 
monthly  progress  reports)  to  the 
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EPA— General 


Proposed  Rule  Stage 


EPAAR  since  its  promulgation  in  April 
1994.  This  proposed  rule  would 
incorporate  most  of  the  class  deviations 
to  the  EPAAR. 

Tknetabto: 


Action 


FR  CM* 


NPRM 
Final  Action 


01/00/03 
03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

AddHionai  Information:  SAN  No.  3580 

Agency  Contact:  Frances  Smith. 

Environmental  Protection  Agency, 

Administration  and  Resources 

Management,  3802R,  Washington,  E)C 

20460 

Phone:  202  564-4368 

Fax:  202  565-2475 

Email:  smith.frances@epa.gov 

RIN:  2030-AA37 

3115.  INCREMENTALLY  FUNDING 
RXED  PRICE  CONTRACTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  40  USC  486(c) 

CFR  Citation:  48  CFR  1532 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  will  add 
subpart  1532.7,  Contract  Funding,  to 
the  Environmental  Protection  Agency's 
Acquisition  Regidation  (EPAAR).  It  also 
will  revise  part  1552  of  the  EPAAR  to 
include  a  clause  for  incrementally 
funding  fixed  price  contracts. 

Timetable: 


3116.  PROPOSED  REVISION  TO  EPA'S 
IMPLEMENTING  NEPA  REGULATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  4321 

CFR  Citation:  40  CFR  6 

Legal  Deadline:  None 

At)Stract:  The  proposed  revision  is 
necessary  to  clarify  and  update  EPA's 
National  Environmental  Policy  Act 
(NEPA)  regulation.  The  revision  would 
clarify  Agency  responsibilities  for 
congressionally  funded  special 
appropriation  projects  and  EPA-funded 
grant  programs.  The  revision  would 
clarify  public  involvement  procedures 
and  organization  responsibilities.  The 
proposal  would  revise  the  list  of 
actions  which  are  categorically 
excluded  from  analyses.  The  revision 
is  also  needed  to  incorporate  a  number 
of  Executive  orders  and  other  cross- 
cutting  requirements  into  the  NEPA 
process. 

Timetable: 


Action 


FR  CM* 


NPRM 
Final  Action 


01/00/03 
04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3876 

Agency  Contact:  Dan  Humphries, 

Environmental  Protection  Agency. 

Administration  and  Resources  * 

Management,  3802R,  Washington,  DC 

20460 

Phone:  202  564-4377 

Fax:  202  565-2475 

Email:  humphries.daniel8epa.gov 

RIN:  2030-AA50 


Action 


FR  Cite 


NPRM 
Final  Action 


12/00/02 
07/00/03 


Regulatory  Flexit>iilty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4292 

Agency  Contact:  Joseph  Montgomery. 

Environmental  Protection  Agency. 

Office  of  Enforcement  and  Con;ipliance 

Assurance.  2252A.  Washington,  DC 

20460 

Phone:  202  564-7157 

Fax:  202  564-0070 

Email:  montgomery.joseph@epa.gov 

Katherine  Biggs,  Environmental 

Protection  Agency,  Office  of 

Enforcement  and  Compliance 

Assurance,  2252A.  Washington.  DC 

20460 

Phone:  202  564-7144 

Emaih  biggs.katherine@epa.gov 

BIN:  2020-AA42 


3117.  REVISION  OF  PROCEDURAL 
RULES  FOR  HEARINGS  ON 
CANCELLATIONS,  SUSPENSIONS, 
CHANGES  IN  CLASSIFICATIONS,  AND 
DENIALS  OF  PESTTCIDE 
REGISTRATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  I36a(c)  to 

136a(d);  7  USC  136b{d)to  136b(f):  7 

USC  136d(b)to  7  USC  136d(e);  7  USC 

136w(a) 

CFR  Citation:  40  CFR  164  (Revision) 

Legal  Deadline:  None 

Abstract:  EPA  is  preparing  a 
comprehensive  revision  of  the  Rides  of 
Practice  governing  the  conduct  of 
licensing  adjudications  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  existing 
Rules  of  Practice  were  originally 
promulgated  by  EPA  in  1973.  In  the 
subsequent  19  years.  Congress  has 
substantially  amended  FIFRA.  creating 
a  number  of  additional  types  of 
licensing  adjudications  which  are  not 
expressly  provided  for  in  the  existing 
Rides  of  Practice.  In  order  to  include 
provisions  tailored  to  these  new  types 
of  proceedings,  and  to  incorporate  the 
standard  practices  which  have  evolved 
and  the  precedents  which  have  been 
established  since  these  rules  were  first 
promulgated,  EPA  intends  to 
comprehensively  revise  the  FIFRA 
Rules  of  Practice. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Addttionai  Information:  SAN  No.  4618 

Sectors  Affected:  ill  Crop  Production; 
112  Animal  Production;  32532 
Pesticide  and  Other  Agricultural 
Chemical  Manufacturing 

Agency  Contact:  Scott  Garrison. 

Environmental  Protection  Agency. 

Office  of  Enforcement  and  Compliance 

Assurance,  2333A,  Washington.  DC 

20460 

Phone:  202  564-4047 

Fax:  202  564-5644 

Email:  garrison.scott@epa.gov 

Kevin  Lee,  Environmental  Protection 
Agency,  Office  of  Enforcement  and 
Compliance  Assurance,  2 33 3 A 


«..■  mT 


n/¥^     l\M ]„.. 


n^^».«V>»^  o     onn? /TTnifioH    Aonnrlfl 
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Proposed  Rule  Stage 


Phone:  202  564-5619 
Fax:  202  564-5644 
Email:  lee.kevln@epa.gov 

RIN:  2020-AA44 


3118.  e  PRIVACY  ACT  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552a 

CFR  Citation:  40  CFR  16  (Revised) 

Legal  Deadline:  None 

Abstract:  This  action  proposed  to 
revise  the  Privacy  Act  regulation  to 
exempt  new  systems  and  systems 
currently  claiming  to  be  exempt  bom 
the  Act.  Other  revisions  are  generally 
minor  and  include  revising  the  access 
provision  so  that  a  copy  of  a  record 
can  be  obtained  without  a  personal 
inspection;  changing  the  time  limit  for 
appeals  of  denials  from  10  days  to  30 
days;  changing  the  process  for 
accessing  Privacy  Act  records  and 
contesting  Privacy  Act  records  from  the 
system  manager  to  the  Freedom  of 
Information  Office;  and  referring 
appeals  from  denials  of  system  of 
records  maintained  by  the  Office  of 
Inspector  General  to  that  office  for 
decision.  The  proposed  rule  does  not 
have  implications  on  small  businesses 
nor  State/local/tribal  government. 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


11/OOAte 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Addltionai  Information:  SAN  No.  4693 

Agency  Contact:  Judy  E  Hutt. 
Environmental  Protection  Agency, 
Office  of  Environmental  Information. 
2822T,  Washington,  DC  20460 
Phone:  202  566-1668 
Fax:  202  566-1639 
Email:  hutt.judydepa.gov 

Deborah  Williams.  Environmental 

Protection  Agency.  Office  of 

Environmental  Iid^ormation 

Phone:  202  566-1659 

Fax:  202  566-1648 

Email:  wiIliams.deborahdepa.gov 

RIN:  2025-AA13 


3119.  REVISION  TO  EPAAR  1552^11- 
73,  LEVEL  OF  EFFORT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301  sec  205(c); 
63  Stat  390  as  amended 

CFR  Citation:  48  CFR  1552 

Legal -Oeadllw:  None 

Abstract:  This  rule  will  revise  EPAAR 
1552.211-73.  Level  of  Effort,  to  define 
more  cxmcisely  the  services  being 
acquired,  and  to  more  accurately  reflect 
the  relationship  between  services 
provided  and  fee  payments. 

Timetable: 


Action 


Date 


FR  one 


NPRM  (Pending  Legal  01/00/03 

Review) 
Final  Action  05/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Addltionai  Information:  SAN  No.  4191 

Agency  Contact:  Larry  Wyborski, 

Environmental  Protection  Agency, 

Administration  and  Resources 

Management.  3802R,  Washington.  DC 

20460 

Phone:  202  564-4369 

Fax:  202  565-2551 

Email:  wyborski.larry@epa.gov 

RIN:  203O-AA64 

3120.  REVISIONS  TO  ACQUISITION 
REGULATION  CONCERNING 
CONFLICT  OF  INTEREST 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  purpose  of  this  rule  is 
to  revise  the  Agency's  conflict  of 
interest  (COI)  acquisition  regulations. 
The  specific  revisions  involve  more 
stringent  requirements  for  submission 
of  relevant  information  frtim  Agency 
contractors  and  potential  contractors 
regarding  their  relationships  with 
parent  companies,  affiliates, 
subsidiaries,  and  sister  companies. 
Current  Agency  regidations  do  not 
require  the  submission  of  this  level  of 
information.  Receipt  and  evaluation  of 
this  information  is  critical  in  order  for 
the  Agency  to  decide  whether  or  not 
COI  situations  exist  and  how  they  are 
to  be  handled.  This  revised  rule  will 


also  codify  several  COI  clauses  that 
have  been  developed  since  the  issuance 
of  the  previous  rule  in  1994. 

Timetable: 


Action 


FRCHb 


NPRM 
Final /Vrtion 


01/00/03 
05/00AD3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Addltionai  Information:  SAN  No.  4319 

Sectors  Affected:  5413  Architectural, 
Engineering  and  Related  Services;  5416 
Management,  Scientific  and  Technical 
Consulting  Services;  54162 
Envirorunental  Consulting  Services; 
5417  Scientific  Research  and 
Development  Services;  562  Waste 
Management  and  Remediation  Services 

Agency  Contact:  Dan  Humphries, 

Environmental  Protection  Agency. 

Administration  and  Resources 

Management,  3802R,  Washington,  £)C 

20460 

Phone:  202  564-4377 

Fax:  202  565-2475 

Email:  humphries.daniel@epa.gov 

Cal  McWhirter,  Environmental 

Protection  Agency,  Administration  and 

Resources  Management,  3802R, 

Washington,  DC  20460 

Phone:  202  564-4379 

Fax:  202  565-2552 

Email:  mcwhirter.cal@epa.gov 

RIN:  2030-AA67 


3121.  •  BACKGROUND 
INVESTIGATIONS  FOR  CONTRACT 
EMPLOYEES  PERFORMING 
SERVICES  ON  OR  WITHIN 
FEDERALLY  OWNED  OR  FEDERALLY 
OCCUPIED  FAaLITIES,  SUPERFUND, 
OIL  POLLUTION  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  NPRM,  Statutory, 

September  6.  2002. 

Final,  Statutory,  December  5.  2002. 

Abstract  Executive  Orders  10450  and 
12968  require  that  all  persons  entering 
Federal  service,  including  contract 
employees,  be  investigated  for 
suitability. 
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Action 


FR  Cite 


NPRM  11/0(V02 

Final  Action  01/00/03 

Regulatory  Flexil>ility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4733 

Agency  Contact:  Paul  Schaffer, 

Environmental  Protection  Agency, 

Administration  and  Resources 

Management,  3802R.  Washington,  DC 

20460 

Phone:  202  564-4366 

Fax:  202  565-2475 

Email:  schaffer.paul@epa.gov 

RIN:  2030-AA80 


3122.  PERSISTENT, 
BIOACCUMUUKT1VE,  AND  TOXIC 
(PBT)  POLLUTANTS  STRATEGY 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  Not  Yet  Determined 
CFR  Citation:  Not  Yet  Determined 
Legal  Deadline:  None 
At>stract:  As  described  in  the  Agency's 
1998  PBT  Strategy,  EPA  is  developing 
and  implementing  National  Action 
Plans  for  certain  priority  PBT 
pollutants.  These  pollutants  pose  risks 
because  they  are  toxic,  persist  in 
ecosystems,  and  accumulate  in  fish  and 
up  the  food  chain.  The  PBT  challenges 
remaining  stem  from  the  pollutants' 
ability  to  travel  long  distances,  to 
transfer  rather  easily  among  air,  water, 
and  land,  and  to  linger  for  generations. 
EPA  is  forging  a  new  approach  to 
reduce  risks  from  and  exposures  to 
priority  PBT  pollutants  through 
increased  coordination  among  EPA 


national  and  regional  programs.  This 
approach  also  requires  the  significant 
involvement  of  stakeholders,  including 
international,  state,  local,  and  tribal 
organizations,  the  regulated 
community,  enviroiunental  groups,  and 
private  citizens.  EPA  is  initially 
focusing  action  on  12  substances  either 
individually  or  as  categories  and  two 
major  cross-cutting  issues  (monitoring 
and  outreach/risk  communication).  The 
action  plans  will  use  the  full  range  of 
tools  to  prevent  and  reduce  releases  of 
these  substances.  These  tools  include 
international,  voluntary,  outreach, 
programmatic,  remedial,  compliance 
monitoring  and  assistance, 
enforcement,  research,  and  regulatory 
tools.  EPA  will  integrate  and  sequence 
actions  within  and  across  action  plans, 
and  will  seek  to  leverage  these  actions 
on  international  and  industry-sector 
bases.  Beyond  these  first  12  substances 
EPA  will  identify  additional  PBTs  for 
development  of  National  Action  Plans. 
Although  these  Plans  are  not  regulatory 
actions,  EPA  has  included  them  in  the 
Regulatory  Agenda  to  inform  the  public 
and  regulated  community  because  the 
Action  Plans  may  discuss  regulatory 
alternatives  for  consideration. 

Timetable: 


Action 


DM* 


FR  Cite 


Notice -MultimedJa        11/17/96  63  FR  63926 

Strategy  for  PBTs 
Notice  -  Draft  National   11/17/98  63  FR  63926 

Action  Plan  for 

Mercury 
Notice  -  Proposed         08/25/00  65  FR  51823 

National  Action  Plan 

for  Alkyl-lead 
Notice  -  Proposed  08/25/00  65  FR  51825 

National  Action  Plan 

for 

Octacfikxostyrene 

(OCS) 


Environmental  Protection  Agency  (EPA) 
General 


Action 


Date 


FR  Cite 


Notice -Draft  Action      11/01/00  65  FR  65314 

Plan  for  Level  1 

Pesticides 
Notice -Draft  Action       12/08/00  65  FR  77026 

Plan  for 

Hexactilorol)ezene 

(HCB) 
Notice  -  Final  Action      07/23/02  67  FR  481 77 

Plan  for  Alkyl-lead 
Notice  -  Draft  Action      1 1  /00/02 

Plan  for 

Benzo<a)pyrene 

(B(a)P) 
Notk:e  -  Reproposed     06/00/03 

Action  Plan  for 

Mercury 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal. 
State,  Local.  Tribal 

Additional  Information:  SAN  No.  4463 

Agency  Contact  Tom  Murray. 

Environmental  Protection  Agency, 

Office  of  Prevention.  Pesticides  and 

Toxic  Substances,  7409M,  Washington, 

DC  20460 

Phone:  202  564-8829 

Fax:  202  564-8901 

Email:  murray.tom-hq@epa.gov 

Paul  Matthai,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7409M, 

Washington,  DC  20460 

Phone:  202  564-8839 

Fax:  202  564-8899 

Email:  matthai.paul@epa.gov 

RIN:  2070-AD45 


3123.  IMPLEMENTATION  OF 
CHANGES  TO  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
COMMON  RULE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  EO  12549;  EO  12689 
and  FASA 

CFR  Citation:  40  CFR  32 

Legal  Deadline:  None 


Abstract:  Periodically  OMB  amends  the 
Govemmentwide  common  rule  for 
suspension  and  debarment  of 
contractors  and  assistance  participants 
who  threaten  the  integrity  of  Federal 
programs  because  of  criminal 
misconduct  or  poor  performance.  All 
agencies  must  issue  changes  to  their 
individual  codified,  versions  to  conform 
to  the  common  rule.  Recently,  the 
Interagency  Suspension  and  Debarment 


Final  Rule  Stage 


Coordinating  Committee  prepared 
recommendations  for  comprehensive 
changes  to  the  common  rule  to  conform 
to  changes  made  in  the  Federal 
Acquisition  Regulation  (FAR)  as  a 
result  of  the  Federal  Acquisition 
Streamlining  Act  (FASA).  In  addition, 
several  other  proposals  to  improve  or 
change  the  rule  were  recommended  by 
various  agencies.  In  December  1996. 
OMB  declined  to  implement  the 
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changes  at  that  time  due  to  differences 
with  some  agencies  about  some  changes 
imrelated  to  those  occasioned  by  FASA. 

Among  other  things,  FASA  replaced  the 
small  purchase  threshold  ($25,000) 
with  the  simplified  acquisition  amount 
($100,000).  That  change  unintentionally 
exposed  certain  EPA  programs  to 
participation  by  contractors  who  may 
have  been  debarred  for  serious 
misconduct  already.  OMB  has  agreed  to 
permit  agencies  to  amend  the  coverage 
section  of  their  individual  agency  rules 
to  reduce  or  eliminate  exposure  to 
suspended  or  debarred  persons. 

EPA  intends  to  issue  a  notice  of 
proposed  rulemaking  to  amend  40  CFR 
32.110  to  reduce  EPA  exposure  to  such 


consequences. 
Timetable: 

Action 

DM0          FR  Cite 

NPRM 
Final  Action 

01/23/02  67  FR  3265 
11/00«)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3817 

Agency  Contact:  Robert  Meunier. 

Environmental  Protection  Agency. 

Administration  and  Resources 

Management,  3901R,  Washington,  DC 

20460 

Phone:  202  564-5399 

Fax:  202  565-2469 

Email:  meunier.robert@epa.gov 

RIN:  2030-AA48 

3124.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE.  COLOR,  NATIONAL 
ORIGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794:  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  28  CFR  42.101  to  42.112; 
28  CFR  42.501  to  42.540;  28  CFR 
42.700  to  42.736 

Legal  Deadline:  None 

AkMtract:  The  Department  of  Justice 
proposes  to  make  amendments  to  its 
regulations  implementing  title  VI  of  the 
Civil  Rights  Act  of  1964  (title  VI). 
section  504  of  the  Rehabilitation  Act 
of  1972  (section  504),  and  the  Age 


Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988.  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  program  or  activity  and 
program  to  title  VI  and  added  a 
definition  of  program  or  activity  to 
section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 
designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 
activities  under  these  statutes.  The 
promulgation  of  this  proposed 
regulation  explicitly  incorporates  the 
CRRA's  definition  of  program  or 
activity  and  program  into  the 
Department's  title  VI,  section  504,  and 
Age  Discrimination  Act  regulations. 
The  Department's  proposed  regulation 
will  be  published  as  part  of  a  joint 
notice  of  proposed  rulemaking 
involving  up  to  24  Federal  agencies. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  12A)6/00  65  FR  76460 

Final  Action  12/00/02 

Final  Action  Effective     01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4021 

Agency  Contact:  Ann  Goode. 

Envirormiental  Protection  Agency, 

Office  of  Enforcement  and  Compliance 

Assurance,  1201.  Washington,  DC 

20460 

Phone:  202  564-7334 

Email:  goode.ann@epa.gov 

RIN:  2020-AA36 

3125.  REWRITING  OF  EPA 
REGULATIONS  IMPLEMENTING  THE 
FREEDOM  OF  INFORMATION  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKxIty:  5  USC  552 

CFR  Citation:  40  CFR  2 

Legal  Deadline:  None 

Abstract:  This  document  proposes 
revisions  to  EPA's  regulations  under 
the  Freedom  of  Information  Act  (FOIA). 
The  FOIA  regulations  have  been 
streamlined  and  written  in  plain 
English  wherever  possible.  They  also 


reflect  developments  in  the  case  law     - 
and  include  updated  cost  figiu«s  for 
calculating  and  charging  fees.  In 
addition,  the  proposed  revisions 
include  provisions  implementing  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996.  These  revisions 
will  simplify  and  expedite  responses  to 
FOIA  requests. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


04/12/00  65  FR  19703 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4180 

Agency  Contact:  Alan  D.  Margolis, 

Environmental  Protection  Agency. 

Office  of  Environmental  Information. 

2822T.  Washington,  DC  20460 

Phone:  202  566-1644 

Fax:  202  566-1639 

Email:  margolis.alan@epa.gov 

RIN:  2025-AA04 

3126.  CROSS-MEDIA  ELECTRONIC 
REPORTING  (ER)  AND 
RECORDKEEPING  RULE 

Regulatory  Plan:  This  entry  is  Seq.  No. 
148  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2025-AA07 

3127.  ELECTRONIC  FUNDS 
TRANSFER 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  301  Sec  205(c); 
63  Stat  390  as  amended 

CFR  Citation:  48  CFR  1532.11 

Legal  Deadline:  None 

Abstract:  This  rule  complies  with  the 
revised  Federal  Acquisition  Regulations 
(FAR)  coverage  regarding 
implementation  of  the  Debt  Collection 
Improvement  Act.  Because  the  revised 
FAR  offers  choices  in  implementation, 
each  agency  must  commimicate  with  its 
vendor  community  its  choices.  This 
rule  will  let  our  vendor  coiiununity 
know  that  EPA  will  require  the  use  of 
FAR  Clause  52.232-34,  Payment  by 
Electronic  Funds  Transfer  (Non-CCR), 
as  prescribed  in  FAR  32.1105(a)(2). 
Within  the  Clause,  under  (c)  the 
payment  office  shall  be  inserted  as  die 


f « »  1    nil* 


nno    I  «  # 1_. 


rv^.n».«U<..  a     onnt  /llnidoA    Aaa-nAa 


Faularal    DAoiafor  /  Vnl      RT     Mn      O'iR  /  \AnnAa\T     rtanojnVtar   Q      '>nn9 /TTnifiorl     AoonHa 


7!I103 


75192  Federal  Register / Vol.  67.  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


EPA— <aeneral 


Final  Rule  Stage 


prescribed  designated  office.  Further 
inserted  shall  be  that  the  required  EFT 
information  shall  be  provided  no  later 
than  15  days  prior  to  submission  of  the 
first  request  for  payment. 

TInwtabto: 


Action 


FR  Cite 


Direct  Final  Rule  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  SAN  No.  4185 

Agency  Contact:  Calvin  McWhirter. 

Environmental  Protection  Agency. 

Administration  and  Resources 

Management.  3802R,  Washington,  DC 

20460 

Phone:  202  564-4379 

Fax:  202  565-2552 

Email:  mcwhirter.calvin@epa.gov 

RIN:  2030-AA57 

3128.  EPAAR  COVERAGE  ON  LOCAL 

HIRING  AND  TRAINING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  301  sec  205(c); 
63  Stat  390  as  amended 

CFR  Citation:  48  CFR  1526;  48  CFR 

1552 

Legal  Deadline:  None 

Abstract:  This  rule  will  amend  the  EPA 
Acquisition  Regulation  (EPAAR)  to 
include  part  1526,  Other 
Socioeconomic  Programs,  and  to  revise 
part  1552,  Solicitation  Provisions  and 
Contract  Clauses.  The  purpose  is  to 
provide  an  incentive  for  prime 
contractors  to  utilize  local  hiring  and 
provide  training  to  local  hires  in 
specific  geographical  locations  where 
contractual  requirements  will  be 
performed.  This  incentive  will  support 
economic  development  in  areas  where 
EPA  contracts  are  performed. 

Timatabie: 


Action 


FR  Cite 


NPRM  12/09/98  63  FR  67845 

Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Additional  Information:  SAN  No.  4187 

Agency  Contact:  Frances  Smith, 
Environmental  Protection  Agency. 


Administration  and  Resources 

Management,  3802R,  Washington.  DC 

20460 

Phone:  202  564-4368 

Fax:  202  565-2475 

Email:  smith.frances@epa.gov 

RIN:  2030-AA62 


evaluations.  EPAAR  clauses  will  be 
amended  to  provide  for  use  of  the 
National  Institutes  of  Health  (NIH) 
construction  module  in  the  NIH 
Contractor  Performance  System. 

Timetable: 


Action 


FR  Cite 


3129.  FELLOWSHIP  GRANT 
REGULATION  REVISION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  Not  Yet  Determined 

CFR  Citation:  40  CFR  part  46 

Legal  Deadline:  None 

At>stract:  The  fellowship  rule  (part  46) 
establishes  the  requirements  applicable 
to  granting  all  EPA  fellowships.  It 
supplements  40  CFR  part  30,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations."  The  rule 
requires  submission  of  data  to  the 
Agency;  however,  a  new  ICR  is  not 
required.  The  rule  is  already  cleared 
under  current  ICR  approval. 

Timetable: 


Action 


IMS 


FR  Cite 


Interim  Final  Rule  12/00702 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4572 

Agency  Contact:  W.  Scott  McMoran, 

Environmental  Protection  Agency. 

Administration  and  Resources 

Management,  3903R.  Washington,  DC 

20460 

Phone:  202  564-5376 

Fax:  202  565-2468 

Email :  mcmoran  scott@epa.gov 

RIN:  2030-AA77 

3130.  •  CONTRACTOR 
PERFORMANCE  EVALUATIONS 

Priority:  Substantive.  Nonsignificant 

l.egal  Authority:  5  USC  301  sec.  205(c): 
63  Stat.  390  as  amended;  40  USC 
486(c);  41  USC  418b 

CFR  Citation:  48  CFR  1509  and  1552 

Legal  Deadline:  None 

Abstract:  This  action  will  revise 
EPAAR  clauses  at  1509  and  1552 
pertaining  to  contractor  performance 


NPRM  02/20/02  67  FR  7657 

Final  Action  11/00/02 

Regulatory  Fiexit>illty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Additional  Information:  SAN  No.  4650 

Agency  Contact:  Frances  Smith, 

Environmental  Protection  Agency. 

Administration  and  Resources 

Management,  3802R.  Washington,  DC 

20460 

Phone:  202  564-4368 

Fax:  202  565-2475 

Email:  smith.frances@epa.gov 

RIN:  2030-AA79 

3131.  •  WASTE  ISOLATION  PILOT 
PLANT  (WIPP)  FY  2001  REPORT  TO 
CONGRESS 

Priority:  Info./Admin./Other 

Legal  Authority:  PL  102-579.  sec 
23(a)(2) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  Report  to  Congress  is 
required  by  section  23(a)(2)  of  the  WIPP 
Land  Withdrawal  Act,  which  requires 
EPA  to  submit  an  annual  report  to 
Congress  "on  the  status  of  and 
resoiu"ces  required  for  the  fulfillment  of 
the  Administrator's  responsibilities 
under  the  Act"  regarding  the  Waste 
Isolation  Pilot  Plant  (WIPP).  This  report 
summarizes  the  activities  and  progress 
EPA  has  made  in  fulfilling  its 
responsibilities  under  the  Act  and 
outlines  the  resources  reqtiired  for  the 
Agency  to  meet  its  commitments.  The 
WIPP  is  an  imderground  repository  for 
the  permanent  disposal  of  radioactive 
waste  generated  as  byproducts  from 
nuclear  weapons  production.  It  was 
constructed  by  the  Department  of 
Energy  (DOE)  and  is  located  neat 
Carlsbad,  New  Mexico.  In  1998,  EPA 
certified  that  the  WIPP  complies  with 
EPA's  radioactive  waste  disposal 
standards  at  subpart  B  and  C  of  40  CFR 
191  and  EPA's  WIPP  compliance 
criteria  at  40  CFR  194.  and  thus  is  safe 
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to  contain  radioactive  waste.  Since  that 
time,  the  DOE  has  begun  emplacing 
waste  in  the  WIPP.  The  waste  is  stored 
approximately  2,100  feet  underground 
in  excavated,  natural  salt  formations. 
EPA  also  has  responsibility  for  assuring 
continual  compliance  with  EPA's 
radioactive  waste  disposal  standards. 
EPA  continues  to  have  an  oversight  role 
at  the  WIPP  to  ensure  that  it  continues 
to  protect  hiunan  health  and  the 
environment.  This  report  summarizes 
EPA's  activities  past  and  present. 

Timetable: 


Action 


Date 


FR  Cite 


Report  to  Congress       1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4686 

Agency  Contact:  Ray  Lee, 

Environmental  Protection  Agency.  Air 

and  Radiation,  6608J,  Washington.  DC 

20460 

Phone:  202  564-4625 

Fax:  202  565-2062 

Email:  lee.ray@epa.gov 

Caroline  Laikin,  Enviroimiental 

Protection  Agency.  Air  and  Radiation. 

6608J 

Phone:  202  564-9095 

Fax:  202  565-2065 

Email:  laikin.caroline@epa.gov 

RIN:  2060-AK39 

3132.  REGULATORY  INCENTIVES  FOR 
THE  NATIONAL  ENVIRONMENTAL 
PERFORMANCE  TRACK  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  National  Environmental 
Performance  Track  is  designed  to 
recognize  facilities  that  consistently 
meet  their  legal  requirements  and  have 
implemented  high-quality 
environmental  management  systems, 
and  to  encourage  them  to  achieve  more 
by  continuously  improving  their 
environmental  performance  and 
informing  and  involving  the  public. 
Facilities  gain  entrance  to  Performance 
Track  by  submitting  an  application  that 
documents  that  four  specific  criteria  are 
met:  operating  enviroimiental 
man^ement  system;  conmiitment  to 


continuous  environmental 
improvement  through  documented  past 
improvements  and  future  commitments; 
engaging  the  public;  and  a  strong 
record  of  compliance.  To  promote 
participation  in  the  program,  and  the 
environmental  and  other  benefits  that 
will  come  with  it,  EPA  intends  to  offer 
several  incentives.  Among  those 
incentives  are  the  adjustments  in 
current  regulatory  requirements  that  are 
the  subjects  of  this  ndemaking.  These 
include  reducing  the  frequency  of 
reports  required  under  the  Maximum 
Achievable  Control  Technology 
(MACT)  provisions  of  the  Clean  Air 
Act;  streamlined  reporting  by  publicly 
owned  treatment  works  (POTWs)  imder 
the  Clean  Water  Act;  extending  on-site 
storage  of  RCRA  waste  to  180  days;  and 
soliciting  comment  on  opportunities  for 
PerformanceTrack  facilities  to 
consolidate  reporting  under  various 
enviroimiental  statutes  into  a  single 
report. 

Timetabia: 


Action 


FR  Cite 


NPRM 
Final  Action 


08/13/02  67  FR  52674 
07/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Additional  Information:  SAN  No.  4473 

Agency  Contact:  Robert  Sachs, 

Environmental  Protection  Agency. 

Office  of  the  Administrator.  1808. 

Washington.  DC  20460 

Phone:  202  566-2884 

Fax:  202  566-2989 

Email:  sachs.robert@epa.gov 

David  Guest,  Environmental  Protection 

Agency,  Office  of  the  Administrator. 

1808,  Washington.  DC  20460 

Phone:  202  566-2872 

Fax:  202  566-2989 

Email:  guest.david@epa.gov 

RIN:  2090-AA13 

3133.  EPA  AGENCYWIDE  PUBLIC 
INVOLVEMENT  POUCY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Environmental 
Protection  Agency  is  revising  its  1981 
Public  Participation  Policy.  The  policy 
was  updated  to  reflect  changes  over  the 


intervening  years  such  as  additional 
Agency  responsibilities,  new 
regulations,  expanded  public 
involvement  techniques,  and  the 
changed  nature  of  public  access  due  to 
the  Internet.  The  policy  will  provide 
guidance  and  direction  to  EPA  officials 
on  reasonable  and  effective  means  to 
involve  the  public  in  its  regulatory  and 
program  decisions. 

Timetable: 


Action 


Data         FR  Cite 


Draft  Piiblic  12/28/00  65  FR  82335 

Involvement  Policy 
Final  Public  12/00/02 

lnvolven>ent  Policy 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levvts  Affected:  Federal 

Additional  Information:  SAN  No.  4530 

Agency  Contact:  Patricia  Bonner, 

Environmental  Protection  Agency, 

Office  of  the  Administrator,  1807. 

Washington,  DC  20460 

Phone:  202  566-2204 

Fax:  202  566-2200 

Email:  bonner.patricia@epa.gov 

Scott  Bowles.  Environmental  Protection 

Agency,  Office  of  the  Administrator. 

1807,  Washington,  DC  20460 

Phone:  202  566-2208 

Fax:  202  566-2200 

Email:  bowles.scott@epa.gov 

RIN:  2090-AA23 

3134.  PROJECT  XL  SITE-SPEanC 
RULEMAKING  FOR  NASA  WHITE 
SANDS  TEST  FACIUTY  ELECTRONIC 
REPORTING  IN  LAS  CRUCES,  NEW 
MEXICO 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AtMtract:  The  purpose  of  the  NASA 
White  Sands  Test  Facility  (WSTF) 
Electronic  Reporting  site-specific  rule  is 
to  enable  the  NASA  WSTF  to 
electronically  submit  compliance 
reports  and  permit  information  to  the 
New  Mexico  Environmental 
Department  (NMED)  in  lieu  of 
submitting  paper  reports.  The  rule  will 
set  forth  guidelines  to  ensure  that  the 
information  submitted  by  NASA  WSTF 
to  NMED  is  accurate  by  outlining 
procedures  for  data  authentication,  use 
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EPA— General 


of  electronic  signatiire  and  encryption 
processes. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


10/31/01   66  FR  55050 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  Federal, 

State 

Additional  Information:  SAN  No.  4536 

Agency  Contact:  Kristina  Heinemann, 
Environmental  Protection  Agency, 
Office  of  the  Administrator.  18Q7T. 
Washington.  DC  20460 
Phone:  202  566-2183 
Fax:  202  566-2220 


Environmental  Protection  Agency  (EPA) 
General 


3135.  PUBUC  INFORiMATION  AND 
CONnDENTIAUTY  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  15  USC  2005;  15  USC 
2601  et  seq;  21  USC  346;  33  USC  1251 
et  seq;  33  USC  1414;  42  USC  11001 
et  seq;  42  USC  300(f)  et  seq;  42  USC 
4912;  42  USC  6901  et  seq:  42  USC  7401 
et  seq;  42  USC  9601  et  seq;  5  USC  552; 
7  USC  136  et  seq 

CFR  Citation:  40  CFR  2;  40  CFR  57; 

40  CFR  122;  40  CFR  123;  40  CFR  145 
40  CFR  233;  40  CFR  260;  40  CFR  270 
40  CFR  271;  40  CFR  281;  40  CFR  350 
40  CFR  403;  40  CFR  85;  40  CFR  86 

Legal  Deadline:  NPRM,  Statutory, 
August  31,  2000,  Proposed  rule  to 
eliminate  the  special  treatment  of  CBI 
substantiations. 

AtWtract:  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  provide  procedures 
for  handling  and  disclosing  information 
claimed  as  confidential  business 
information  (CBI).  Although  the  current 
regulations  have  succeeded  in 
protecting  CBI,  changes  in  Agency 
workload,  practice,  and  statutory 
authority  have  made  it  difficult  to 
handle  CBI  activities  as  expeditiously 
as  desired.  EPA  is  examining  its  CBI 
regidations  to  determine  whether 
changes  are  needed  to  make  them  more 
efficient  and  effective.  Provision  40 
CFR  2.205(c),  which  automatically 
protects  CBI  substantiations  claimed  as 
confidential,  is  being  examined 
individually  and  as  part  of  the  CBI 
reg\dations  as  a  whole. 


Action 


FR  CM* 


NPRM/CBI  Regs 
Proposal  to  revise 
EPA'sCBI 
regulations 


11/23/94  59FR60446 


Action 


Oat* 


FR  CM* 


To  Be  Determined 


To  Be  Determined 


Rnal  Rule  Stage 


Email:  heinemann.kristina@epa.gov 

Donna  Perla,  Environmental  Protection 

Agency,  Office  of  the  Administrator, 

1807T,  Washington,  DC  20460 

Phone:  202  566-2177 

Fax:  202  566-2211 

Email:  perla.donna@epa.gov 

RIN:  2090-AA27 


Long-Term  Actions 


Final/CBI  Substant.  To  Be  Determined 

Final  rule  to 

eliminate  special 

treatment  of 

substantiations 
NPRM/CBI  Regs 

Proposal  to  revise 

CBIregs-40CFR 

Part  2.  Subpart  B 
Final  Rule/CBI  Regs 

Final  rule  revising 

CBI  regs -40  CFR 

Part  2,  Subpart  B 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 
Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  Federal 
Additional  information:  SAN  No.  3240 

Agency  Contact:  Alan  Margolis, 

Environmental  Protection  Agency, 

Office  of  Environmental  Information, 

2822-T,  Washington,  DC  20460 

Phone:  202  566-1644 

Fax:  202  566-1639 

Email:  margolis.alan@epa.gov 

Rebecca  Moser,  Environmental 

Protection  Agency,  Office  of 

Environmental  Information,  2822, 

Washington,  DC  20460 

Phone:  202  566-1679 

Fax:  202  566-1639 

Email:  moser.rebecca@epa.gov 

RIN:  2025-AA02 

3136.  GUIDELINES  FOR  CARaNOGEN 
RISK  ASSESSMENT 

Priority:  Info./Admin./Other 

Legal  Autfiortty:  Not  applicable 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AlMtract:  The  Agency  will  use  these 
guidelines  to  evaluate  suspect 
carcinogens  in  line  with  the  policies 


and  procedures  established  in  the 
statutes  administered  by  the  EPA. 
These  guidelines  revise  and  replace 
EPA  Guidelines  for  Carcinogen  Risk 
Assessment  published  at  51  FR  33992, 
September  24,  1986.  These  guidelines 
provide  EPA  staff  and  decision-makers 
with  the  directions  and  perspectives 
necessary  to  develop  and  use  risk 
assessments.  The  guidelines  also 
provide  the  general  public  with  basic 
information  about  the  Agency's 
approaches  to  risk  assessment. 

To  develop  guidelines  the  Agency  must 
find  a  balance  between  consistency  and 
innovation.  Consistent  risk  assessments 
provide  consistent  bases  to  support 
regulatory  decisionmaking.  On  the 
other  hand,  innovation  is  necessary  so 
the  Agency  will  base  its  decisions  on 
current  scientific  thinking.  In  balancing 
these  and  other  science  policies,  the 
Agency  relies  on  input  from  the  general 
scientific  community  through 
established  scientific  peer  review 
processes.  The  guidelines  incorporate 
basic  principles  and  science  policies 
based  on  evaluation  of  the  currently 
available  information.  The  revisions 
place  increased  emphasis  on  the  role 
of  carcinogenic  mechanisms  in  risk 
assessment  and  clearer  explication  of 
imderlying  assumptions  in  risk 
assessment. 

These  guidelines  will  have  minimal  to 
no  impact  on  small  businesses  or  State, 
local,  and  tribal  governments. 

Timetable: 


Action 


FR  Git* 


04/23/96  61  FR  17960 


Reproposed 
Guidelines 
Implementation  Policy  06/25/96  61  FR  32799 
Final  GuideHnes  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entities  Affectwl:  No 
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EPA— Gefwral 


Long-Term  Actiont 


Government  l.evels  AffectMi:  None 

Additional  Information:  SAN  No.  3671 

Agency  Contact:  William  Wood, 
Environmental  Protection  Agency, 
Office  of  Research  and  Development, 
8103,  Washington,  DC  20460 
Phone:  202  564-3358 

RIN:  2080-AA06 

3137.  NEW  JERSEY  GOLD  TRACK 
PROJECT  XL  RULE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract  The  Gold  Track  Program  is 
a  crucial  part  of  NJDEP's  efforts  to 
create  a  State-nm  tiered  performance- 


based  program.  Currently,  focilities  may 
join  NJDEP's  Silver  Track  Program, 
which  is  a  lower-level  tier  that  provides 
recognition  for  commitments  to  a 
certain  level  of  environmental 
enhancement.  Gold  Track  expands 
upon  these  environmental 
commitments,  and  offers  proportionally 
greater  recognition,  as  well  as  actual 
federal  regulatory  flexibility  to 
participating  facilities.  NJDEP  is 
partnering  with  EPA  in  the  Gold  Track 
effort  under  the  XL  program,  so  as  to 
be  able  to  offer  federal  regulatory 
flexibility  to  Gold  Track  participants. 


Date 


FR  en* 


HPmA 

Final  Action 


04/16/02  67  FR  18528 
To  t3e  Determined 


Regulatory  Flexibliity  Arurfysto 
Required:  No 

Sntali  Entitles  Affected:  No 

Government  Levels  Affected:  State 

Additional  information:  SAN  No.  4533 

Agency  Contact:  Chad  Carbone, 

Environmental  Protection  Agency, 

Office  of  the  Administrator,  1807, 

Washington,  DC  20460 

Phone:  202  566-2178 

Fax:  202  566-2200 

Email:  carbone.chad@epa.gov 

Stan  Siegel,  Enviroimiental  Protection 
Agency,  Office  of  the  Administrator, 
New  York,  NY  10007-1866 
Phone:  212  637-3701 
Email:  8iegel.standepa.gov 

RIN:  2090-AA28 


Environmental  Protection  Ageftcy  (EPA) 
General 


Completed  Actions 


3138.  ADMINISTRATIVE 
CORRECTIONS  TO  EPAAR  1515, 
CONTRACTING  BY  NEGOTUTION 

Priority:  Info./Admin./Other 

CFR  CHatiort:  Not  Yet  Determined 


Completed: 


Date         FR  Cite 


Merged  into  RIN  2030-  10/02/02 
AA59 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Leigh  Pomponio 

Phone:  202  564-4364 

Fax:  202  565-2475 

Email:  pomponio.leigh@epa.gov 

RIN:  2030-AA73 


Environmental  Protection  Agency  (EPA) 
Clean  Air  Act  (CAA) 


Preruie  Stage 


3139.  e  MODIFICATION  OF  SOURCE 
CATEGORY  LISTING  FOR  SEVEN 
SPECIFIC  POLLUTANTS  —  CAA 
SECTION  112(C)(6) 

Priority:  Info./Admin./Other 

Legal  Authority:  Clean  Air  Act  sec 
112(c)(6) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  is  a  notice,  not  a  nile; 
it  will  be  signed  by  the  AA/OAR,  not 
the  Administrator.  This  action  will 
remove  eight  source  categories  firom 
potential  regulation  under  CAA  section 
112.  Section  112(c)(6)  of  the  CAA 
reqiures  that  the  EPA  identify 
categories  of  sources  of  seven  specific 
pollutants  (alkylated  lead  compounds, 
polycyclic  organic  matter  (POM), 
mercury,  hexachlorobenzene,  PCBs, 
dioxins  and  furans)  that  account  for  not 
less  than  90  percent  of  the  aggregate 
emissions  of  each  pollutant  and  subject 


these  sources  to  standards.  EPA 
published  that  source  category  listing 
in  April  1998.  With  this  new  action, 
we  are  removing  eight  area  source 
categories,  all  emissions  sources  of 
POM,  horn  the  list  previously 
identified  in  April  1998.  These 
categories  are  no  longer  needed  to 
achieve  the  90  percent  requirement. 
This  is  because  we  now  are  able  to 
count  the  contribution  of  area  source 
emissions  from  Gasoline  Distribution 
(Stage  1)  toward  the  90  pmcent 
requirement  for  POM.  We  added  this 
category  to  our  regulatory  agenda  under 
a  Jtdy  1999  Federal  Register  notice  for 
the  Urban  Air  Toxics  Strategy.  We  are 
also  removing  Open  Burning  of  Scrap 
Tires,  an  area  source  category  for  POM, 
firom  the  list  of  anthropogenic 
stationary  soiirce  categories  included  in 
the  section  112(c)(6)  inventory  analysis. 
Consequently,  this  source  category  will 
no  longer  be  a  candidate  for  regulation 


under  section  112(c)(6).  This  is  similar 
to  our  exclusion  of  a  number  of  other 
soiuce  categories  (e.g.,  wildfires)  that 
we  do  not  consider  appropriate  for 
regulation  imder  section  112  of  the 
CAA.  Open  buming.of  scrap  tires  is 
a  result  of  arson,  accident,  or  lightning. 
It  is  already  banned  in  all  50  States. 
With  these  changes  EPA  is  still  able 
to  meet  the  90  percent  requirement. 
Note  that  CAA  section  112(c)(6)  is 
currendy  the  subject  of  a  deadline 
lawsuit.  Negotiations  with  the  litigant 
are  ongoing  and  could  result  in  a  court- 
ordered  schedule  for  these 
modifications. 


Action 


FR  cue 


Notice 


12AXV02 


Regulatory  FlaxMHty  Analysis 
Required:  No 

Small  Entities  Affectwl:  No 
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EPA-Clean  Air  Act  (CAA) 


Premie  Stage 


Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4684 

Agency  Contact:  Ellen  Wildennann. 
Environmental  Protection  Agency,  Air 
and  Radiation,  C439-04.  Research 
Triangle  Park.  NC  27711 


Phone:  919  541-5408 

Fax:  919  541-0942 

Email:  wildermann.ellen®epa.gov 

Susan  Wyatt,  Environmental  Protection 
Agency,  Air  and  Radiation,  C504-05, 
Research  Triangle  Park.  NC  27711 


Phone:  919  541-5674 

Fax:  919  541-0942 

Email:  wyatt.susan@epa.gov 

RIN:  2060-AK34 


Environmental  Protection  Agency  (EPA) 
Clean  Air  Act  (CAA) 


3140.  public  PARTS  AND 
PRODUCTS  (SURFACE  COATING) 
NESHAP 

Priority:  Other  Significant 

l.egal  AutiKHlty:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deediine:  Final.  Statutory, 
November  15,  2000. 

AtMtract:  This  action  would  address 
the  hazardous  air  pollutants  (HAP) 
emissions  from  the  coating  of  plastic 
parts.  Pollution  prevention  approaches 
will  be  considered. 

Timetable: 


Action 


FR  Cit» 


NPRM 
Final  Action 


11/00/02 
08/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Infonnation:  SAN  No.  3826 

Sectors  Affected:  337214  Nonwood 
Office  Furniture  Manufacturing;  32614 
Polystyrene  Foam  Product 
Manufacturing;  326199  All  Other 
Plastics  Product  Manufacturing;  32615 
Urethane  and  Other  Foam  Product 
(except  Polystyrene)  Manufacturing; 
333313  Office  Machinery 
Manufacturing;  33422  Radio  and 
Television  Broadcasting  and  Wireless 
Communications  Equipment 
Manufacturing;  336399  All  Other  Motor 
Vehicle  Parts  Manufacturing;  336999 
All  Other  Transportation  Equipment 
Manufacturing;  339111  Laboratory 
Apparatus  and  Fumitiue 
Manufacturing;  339112  Surgical  and 
Medical  Instrument  Manufactiuing; 
33992  S(>orting  and  Athletic  Goods 
Manufacturing;  33995  Sign 
Manufactiuing;  339999  All  Other 
Miscellaneous  Manufacturing 

Agency  Contact:  iGm  Teal, 
Environmental  Protection  Agency.  Air 


and  Radiation,  C504-05,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5580 
Fax:  919  541-5689 
Email:  teal.kim@epa.gov 

Diaime  Byrne,  Enviroimiental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AG57 

3141.  PREVENTION  OF  SIGNIHCANT 
DETERIORATION  (PSD)  AND 
NONATTAINMENT  NEW  SOURCE 
REVIEW  (NSR):  ROUTINE 
MAINTENANCE,  REPAIR,  AND 
REPLACEMENT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
127  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  2060-AK28 

3142.  PERFORMANCE  WARRANTY 
AND  INSPECT10N/MAINTENANCE 
TEST  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarlty:  42  USC  7541;  42  USC 

7601 

CFR  Citation:  40  CFR  51;  40  CFR  85 

Legal  Deadline:  None 

Alwtract:  This  action  establishes  a  new 
short  test  procedure  for  use  in  I/M 
programs  required  by  the  Clean  Air  Act 
Amendments  of  1990.  Vehicles  that  are 
tested  and  failed  using  this  procedure 
and  that  meet  eligibility  requirements 
established  by  the  act  would  be  eligible 
for  fr^e  warranty  repair  bom  the 
manufacturers. 


Action 


Date 


FR  CHa 


NPRM 
Final  Action 


02/00/03 
12/00/03 


Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 

Requirsd:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  3263 

Agency  Contact  Buddy  Polovick. 

Environmental  Protection  Agency.  Air 

and  Radiation,  6406,  Washington,  DC 

20460 

Phone:  734  214-4928 

Fax:  734  214-4052 

Email:  polovick.buddy@epa.gov 

RIN:  2060-AE20 

3143.  INSPECTION/MAINTENANCE 
RECALL  REQUIREMENTS 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7511(a)(2)(b); 
42  USC  7511(a)(2)(b)(2) 

CFR  Citation:  40  CFR  51 

Legal  Deadline:  None 

AtMtract:  This  action  specifies 
requirements  for  enhanced  I/M 
programs  to  establish  a  program  to 
ensure  compliance  with  recall  notices. 
This  is  pursuant  to  the  Clean  Air  Act 
Amendments  of  1990. 

Tlmetal)le: 


FR  Cite 


Action 

NPRM  09/00^ 

Final  Action  04/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Infonnation:  SAN  No.  3262 

Agency  Contact:  Buddy  Polovick. 

Enviroiunental  I*rotection  Agency.  Air 

and  Radiation.  6406.  Washington.  DC 

20460 

Phone:  734  214-4928 

Fax:  734  214-4052 

Email:  polovick.buddy@epa.gov 

RIN:  2060-AE22 
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EPA^-Clean  Air  Act  (CAA) 


Proposed  Rule  Stage 


3144.  AMENDMENTS  TO  METHOD  24 
(WATER-BASED  COATINGS) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7410 

CFR  Citation:  40  CFR  60 

Legal  Deadline:  Final.  Statutory.  June 
15.  2001. 

Abstract:  The  determination  of  volatile 
organic  compounds  (VOCs)  content  of 
a  surface  coating  by  reference  Method 
24  involves  determination  of  its  water 
content  and  calculation  of  its  VOC 
content  as  the  difierence  of  the  two 
measurements  (volatile  content  minus 
water  content).  Method  24  is  inherently 
less  precise  for  water-based  coatings 
than  it  is  for  solvent-based  coatings  and 
the  imprecision  increases  as  water 
content  increases.  This  action  will 
amend  Method  24  by  adding  a  direct 
measurement  procedure  for  measuring 
VCXD  content  of  water-based  coatings. 
The  precision  of  Method  24  for  water- 
based  coatings  will  be  improved. 

Timetable: 


Action 


Dete         FR  CHa 


NPRM 
Final  Action 


05/00/03 
05AXV04 


Regulatory  FlexMllty  Analysis 
Required:  No 

Small  EntMes  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3649 

Agency  Contact:  Candace  Sorrell. 

Environmental  Protection  Agency.  Air 

and  Radiation,  D205-02.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-1064 

Fax:  919  541-1039 

Email:  sorrell.candace@epa.gov 

Connie  Oldham.  Enviroimiental 

Protection  Agency.  Air  and  Radiation. 

D205-02,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-7774 

RIN:  206&-AF72 

3145.  ADDTflON  OF  OPACITY 
METHOD  TO  APPENDIX  M  OF  40  CFR 
PART  51  (METHOD  203) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7410 

CFR  Citation:  40  CFR  51 

Legal  Deediine:  Final.  Statutory.  June 
15.  2001. 


Abstract:  This  rulemaking  proposes  to 
add  a  method.  Method  203,  for  the 
measurement  of  opacity  firom  stationary 
sources,  to  appendix  M  (Example  Test 
Methods  fbr  State  Implementation 
Plans)  in  40  CFR  part  51.  This  action 
provides  States  with  an  instrumental 
test  method  which  can  be  used  in 
determining,  on  a  continuous  basis, 
compliance  with  stationary  source 
opacity  emission  limitations. 


Action 


FR  Clle 


NPRM  10/07/92  57  FR  461 14 

Supptemental  NPRM    12/00/02 

Rsgulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additlonel  Informetion:  SAN  No.  3958 

Agency  Contact  Solomon  O.  Ricks. 

Environmental  Protection  Agency.  Air 

and  Radiation.  D205-02,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5242 

Fax:  919  541-1039 

Email:  ricks.solomon@epa.gov 

Frederick  J.  Thompson.  Environmental 

Protection  Agency.  Air  and  Radiation. 

MD-19.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-2707 

Email:  thompson.fred@epa.gov 

RIN:  2060-AH23 

3146.  TRANSPORTATION 
CONFORMITY  RULE  AMENDMENT: 
CLARIFICATION  OF  TRADING 
PROVISIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7401  to  7671 
CAA  sec  176(c) 

CFR  Citation:  40  CFR  51;  40  CFR  93 

L.egal  Deadline:  None 

AtMtract:  The  transportation 
conformity  rule,  promulgated  in 
November  1993,  ensures  that 
transportation  and  air  juality  plaiming 
are  consistent  with  Clean  Air  Act  air 
quality  standards.  The  Open  Market 
Trading  Guidance  provides  guidance  to 
states  for  establishing  a  method  to 
quantify  emissions  reductions  (called 
discrete  emissions  reductions  or  DERs) 
that  can  be  traded  among  parties  and 
how  such  trading  should  occur.  Tlus 
action  will  amend  the  transportation 
conformity  rule  to  clarify  how 


emissions  trading  could  be  reconciled 
in  the  conformity  process. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM  04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

SmeH  EntMes  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additlonel  Information:  SAN  No.  3917 

Agency  Contact:  Laura  Voss, 

Environmental  Protection  Agency.  Air 

and  Radiation.  NFEVL.  Aim  Arbor.  MI 

48105 

Phone:  734  214-4858 

Fax:  734  214-4531 

Email:  voss.laiua@epa.gov 

RIN:  2a60-AH31 

3147.  REVIEW  OF  MINOR  NEW 
SOURCES  AND  MODIFICATIONS  IN 
INDIAN  COUNTRY 

Priority:  Substantive,  Nonsignificant 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  42  USC  7410 

CFR  Citation:  "Not  Yet  Determined 

Legal  Deadline:  None 

AtMtract:  As  required  by  the  Clean  Air 
Act's  New  Source  Review  (NSR) 
provisions,  the  EPA  is  proposing 
Federal  regulations  governing 
preconstruction  permitting  of  minor 
and  major  stationary  sources  of  air 
pollution  in  Indian  country.  Pursuant 
to  the  Tribal  Air  Rule,  eligible  hidian 
Tribes  may  receive  EPA  authorization 
to  develop  and  implement  such 
programs.  The  Federal  NSR  permitting 
programs  would  be  effective  throughout 
Indian  dbuntry  and  would  be 
implemented  by  EPA  if  eligible  Indian 
Tribes  do  not  elect,  or  do  not  receive 
authorization,  to  manage  such 
programs.  The  proposed  Federal  minor 
NSR  rule  woiJd  require  sources  in 
Indian  coimtry.  with  certain  exceptions, 
to  obtain  a  permit  prior  to  construction 
if  they  are:  (1)  new  minor  sources.  (2) 
existing  minor  sources  undergoing 
modification,  or  (3)  existing  major 
sources  undergoing  minor  modification. 
The  proposed  rule  also  would  allow 
new  or  existing  stationary  sources  to 
accept  enforceable  limits  on  their 
production  capacity  or  hours  of 
operation  in  order  to  be  considered 
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minor  sources  and  avoid  being  subject 
to  other  Clean  Air  Act  requirements 
such  as  the  title  V  operating  permit 
program.  The  proposed  Federal  major 
NSR  rule  would  require  sources  in 
nonattainment  areas  in  Indian  country 
to  obtain  a  permit  prior  to  construction 
if  they  are:  (1)  new  major  sources,  or 
(2)  existing  major  sources  undergoing 
major  modification.  These  rules  would 
not  impose  any  mandates  on  Tribal 
governments  to  implement  NSR 
permitting  programs.  Tribal 
governments  may  be  affected,  however, 
insofar  as  they  own  or  operate  sources 
that  must  obtain  a  permit  from  the  EPA 
under  the  final  Federal  permitting 
program  regulations. 

Timetable: 


Action 


DM*  FR  CM* 


technology  that  uses  process 
information  or  parameters  to  predict 
pollutant  emissions  instead  of  directly 
measuring  them.  The  Agency  is 
allowing  their  use  in  recently- 
promulgated  rules  and  they  are  being 
considered  by  a  number  of  regulated 
facilities.  The  specification  lists  the 
requirements  for  acceptable  systems 
that  are  met  by  passing  tests  that 
compare  the  monitoring  system  with 
standardized  methods  and  audit  gases 
to  determine  system  accuracy  and 
stability.  Performance  Specification  16 
will  primarily  apply  to  facilities  whose 
emissions  can  be  predicted  from 
process  parameters  such  as  combustion 
processes  (including  gas  turbines  and 
internal  combustion  engines). 

Tlmetat>le: 


NPRM  06/0(V03 

Final  Action  06/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 

Governmental  Jurisdictions 

Government  Levels  Affected:  Federal, 

Tribal 

AddHional  Information:  SAN  No.  3975 

Agency  Contact:  )oyce  Barkley. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C339-03,  Research 

Triangle  Parlt,  NC  27711 

Phone:  919  541-1877 

Fax:  919  541-5509 

Email:  barkley.joyce^pa.gov 

Laura  McKelvey,  Environmental 

Protection  Agency,  Air  and  Radiation. 

C504-01,  Research  Triangle  Parl(,  NC 

27711 

Phone:  919  541-5497 

RIN:  2060-AH37 

3148.  PERFORMANCE 
SPEOFICATION  16  -  SPEaFICATIONS 
AND  TEST  PROCEDURES  FOR 
PREDICTIVE  EMISSION  MONITORING 
SYSTEMS  IN  STATIONARY  SOURCES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrtty:  42  USC  7411  CAA  sec 
111 

CFR  Citation:  40  CFR  60 

Legal  Deadline:  None 

Abstract:  Performance  Specification  16 
is  being  proposed  to  provide 
performance  criteria  for  predictive 
emission  monitoring  systems. 
Predictive  systems  represent  a  new 


Action 


Del*  FR  Cite 


NPRM 
Final  Action 


03/00/03 
03/00/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Additional  information:  SAN  No.  4119 

Sectors  Affected:  33241  Power  Boiler 
and  Heat  Exchanger  Manufacturing; 
333611  Turbine  and  Turbine  Generator 
Set  Unit  Manufacturing:  333618  Other 
Engine  Equipment  Manufactiiring; 
336399  All  Other  Motor  Vehicle  Parts 
Manufacturing 

Agency  Contact:  Foston  Curtis, 
Environmental  Protection  Agency.  Air 
and  Radiation.  D205-02,  Research 
Triangle  Parlt,  NC  27711 
Phone:  919  541-1063 

Connie  Oldham.  Environmental 

Protection  Agency,  Air  and  Radiation. 

D205-02.  Research  Triangle  Parle.  NC 

27711 

Phone:  919  541-7774 

RIN:  206O-AH84 


3149.  TECHNICAL  CHANGE  TO  DOSE 
METHODOLOGY  FOR  40  CFR  PART 
190,  SUBPART  B  AND  40  CFR  191. 
SUBPART  A 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  2021  Atomic 
Energy  Act  of  1954;  Reorganization 
Plan  No.  3  of  1970;  Nuclear  Waste 
Policy  Act  of  1982 

CFR  Citation:  40  CFR  190(B);  40  CFR 
191(A) 


l.egal  Desdiine:  None 

Atwtract:  The  purpose  of  this  action  is 
to  make  a  technical  change  to  the  dose 
methodology  used  in  subpart  A  of  40 
CFR  191.  entitled  Environmental 
Radiation  Protection  Standards  for  the 
Management  and  Disposal  of  Spent 
Nuclear  Fuel,  High-Level  Waste  and 
Transuranic  Waste  The  current 
methodology  is  outdated.  The  dose 
methodology  used  in  the  rule  published 
on  September  19,  1985.  was  based  on 
the  target  organ  approach 
recommended  by  the  International 
Commission  on  Radiological  Protection 
(ICRP)  in  Report  i2.  Since  that  time 
science  has  progressed  and  a  new 
methodology  based  on  an  effective  dose 
equivalent  approacli  is  currently  Iteing 
recommended  by  the  ICRP  in  Report 
i26.  This  action  would  update  the  40 
CFR  191,  subpart  A  dose  limits 
published  in  1985  from  the  target  organ 
to  the  state-of-the-art  effective  dose 
equivalent  system.  There  would  be  no 
change  in  the  level  of  protection,  just 
the  scientific  methodology  for 
determining  compliance  with  the  levels 
of  protection  established  in  1985. 

Timetable: 


Action 


FRCHs 


NPRM 

Final  Action 


12AXV02 
05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4003 

Agency  Contact:  Ray  Claris, 

Environmental  Protection  Agency.  Air 

and  Radiation.  6608).  Washington.  DC 

20460 

Phone:  202  564-9198 

Fax:  202  565-2065 

Email:  clark.ray@epa.gov 

RIN:  206O-AH90 

3150.  NAAQS:  SULFUR  DIOXIDE 
(RESPONSE  TO  REMAND) 

Priority:  Other  Significant 

Lagal  Authority:  42  USC  7409  CAA  sec 
109 

CFR  Citation:  40  CFR  50.4;  40  CFR 
50.5 

Legal  Deadline:  None 

Abstract  On  November  15,  1994,  the 
Environmental  Protection  Agency  (EPA) 
proposed  not  to  revise  the  existing  24- 
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hour  and  annual  primary  standards. 
The  EPA  sought  public  comment  on  the 
need  to  adopt  additional  regulatory 
measures  to  address  the  health  risk  to 
asthmatic  individuals  posed  by  short- 
term  peak  sulfur  dioxide  exposure.  On 
March  7.  1995,  EPA  proposed 
implementation  strategies  for  reducing 
short-term  high  concentrations  of  sulfur 
dioxide  emissions  in  the  ambient  air. 
On  May  22.  1996,  EPA  published  its 
final  decision  not  to  revise  the  primary 
sulfur  dioxide  NAAQS.  The  notice 
stated  that  EPA  would  shortly  propose 
a  new  implementation  strategy  to  assist 
States  in  addressing  short-term  peaks  of 
sulfur  dioxide.  The  new 
implementation  strategy  -  the 
Intervention  Level  I*ro^am  -  was 
proposed  on  January  2,  1997.  In  July 
1996,  the  American  Limg  Association 
and  the  Environmental  Defense  Fimd- 
petitioned  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit  for  a  judicial  review 
of  EPA's  decision  not  to  establish  a 
new  5-minute  NAAQS.  On  January  30, 
1998,  the  court  found  that  EPA  did  not 
adequately  explain  its  decision  and 
remanded  the  case  so  EPA  could 
explain  its  rationale  more  fully.  EPA 
published  a  schedule  for  responding  to 
the  remand  in  the  May  5,  1998,  Federal 
Register.  Since  that  notice.  EPA  has 
continued  to  work  on  the  proposed 
response  to  the  remand  by  reviewing 
ad(Lt}onal  S02  air  quality  information. 
EPA  published  an  informational  notice 
in  the  Federal  Register  on  January  9, 
2001  (66  FR  1665).  EPA  is  conducting 
monitoring  to  evaluate  sources  of  S02 
peaks.  The  results  of  this  project  will 
inform  the  response  to  the  remand. 

Timetable: 


Action 


FR  Cite 


NPRM  NAAQS 

Review 
NPRM  NAAQS 

Implementation 

(Part  51) 
Final  Rule  NAAQS 

Review 
NPRM  Revised 

NAAQS 

Implementation 

(Part  51) 
Notice  Schedule  for 

Response  to 

NAAQS  Remand 
Notice  Infomrtational 

FR  Notice 
Notice 


11/15/94  59  FR  58958 
03/07/95  60  FR  12492 

05/22/96  61  FR  25566 
01A)2/97  62FR210 

05/05/98  63  FR  24782 

01/09/01   66  FR  1665 
To  Be  Detemiined 


Regulatory  Flexibimy  Analysis 
Required:  No 


Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  1002 

Agency  Contact:  Susan  Stone. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C539-01.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-1146 

Fax:  919  541-0237 

Email:  stone.susan@epa.gov 

Karen  Martin,  Environmental  Protection 
Agency.  Air  and  Radiation.  C504-05. 
Research  Triangle  Park.  NC  27711 
Phone:  919  541-5274 
Email:  martin.karen@epa.gov 

RIN:  2060-AA61 

3151.  IMPLEMENTATION  RULE  FOR  S- 
HOUR  OZONE  NAAQS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
125  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  2060-AJ99 

3152.  NESHAP:  COMBUSTION 
TURBINE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7412  CAA  sec 

112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final.  Statutory, 
November  15,  2000. 

Atwtract:  The  combustion  tuirbine 
source  category  is  listed  as  a  major 
source  of  hazardous  air  pollutants 
(HAPs)  under  section  112  of  the  Clean 
Air  Act  (CAA):  A  major  source  is  one 
which  emits  more  than  10  tons/yr  of 
one  HAP  or  more  than  25  tons/yr  of 
a  combination  of  189  HAPs. 
Combustion  turbines  also  emit  NOx, 
S02,  CO,  and  PM.  Combustion  turbines 
are  already  regulated  for  NOx  and  S02 
emissions  under  section  111  of  the 
CAA.  The  EPA  will  gather  information 
on  HAP  emissions  from  combustion 
turbines  and  determine  the  appropriate 
maximum  acliievable  control 
technology  (MACT)  to  reduce  HAP 
emissions.  The  EPA  information  that 
has  already  been  developed  will  be 
used  if  possible  and  additional 
infiormation  will  be  gathered  by 
working  with  State/local  agencies, 
vendors,  manufacturers  of  combustion 
turbines,  owners  and  operators  of 
combustion  turbines,  and 
environmentalists. 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  11/00/02 

Final  Action  08/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3657 

Agency  Contact:  Sims  Roy. 
Environmental  Protection  Agency,  Air 
and  Radiation,  C439-01,  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-5263 
Fax:  919  541-5450 
Email:  roy.sims@epa.gov 

Robert  J.  Wayland.  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-01,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robertj@epa.gov 

RIN:  2060-AG67 

3153.  NESHAP:  IRON  AND  STEEL 

FOUNDRIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 
November  15,  2000. 

Abstract:  Iron  foundries  and  steel 
foundries  have  been  identified  by  the 
EPA  as  potentially  significant  sources 
of  air  emissions  of  manganese 
compounds,  lead  compoimds,  and 
other  substances  that  are  among  the 
pollutants  listed  as  hazardous  air 
pollutants  in  section  112  of  the  Clean 
Air  Act,  as  amended  in  November  of 
1990.  As  such,  these  industries  may  be 
source  categories  for  which  national 
emission  standards  may  be  warranted. 

Timetable: 


Action 


FR  Cits 


NPRM 
Rnal  Action 


UfOO/02 
08«X)/03 


Regulatory  Flexibility  Anelyaia    . 
ftoquirad:  Yes 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  SAN  No.  3343 

Agaricy  Contact:  Kevin  Cavender, 
Environmental  Protection  Agency,  Air 


_1    n •_» Hr_1 


>n      XT.      nof  /\<__J, 
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and  Radiation,  C439-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2364     ' 

Fax:  919  541-5450 

Email:  cavender.kevin@epa.gov 

RIN:  2060-AE4S 

3154.  NESHAP:  PAINT  STRIPPING 
OPERATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7412  CAA  sec 
112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final.  Statutory, 
November  15.  2000. 

Atwtract:  The  EPA  has  determined  that 
paint  stripping  operations  emit  at  least 
one  of  the  HAP's  listed  in  section 
112(b)  of  the  Clean  Air  Act.  As  a  result, 
the  source  category  was  included  on 
the  initial  list  of  HAP-emitting 
categories  scheduled  for  promulgation 
within  10  years  of  enactment  of  the 
Act.  There  are  several  emission 
standards  for  other  source  categories 
(for  example,  aerospace  manufacturing 
and  wood  furniture  manufacturing)  that 
already  address  emissions  from  paint 
stripping  operations.  We  are  currently 
in  the  process  of  determining  if  there 
are  any  other  major  sources  of  HAP 
emissions  from  paint  stripping 
operations  that  are  not  already 
regulated.  Furthermore,  HAP  emissions 
from  paint  stripping  operations  that  are 
area  sources  will  be  regulated  in  the 
future  as  part  of  the  urban  air  toxics 
strategy. 

Tlmalabla: 


Action 


DM*  FR  en* 


NPRM 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

SnMil  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Infornurtion:  SAN  No.  3746 

Agency  Contact:  Jaime  Pagan, 

Enviroimiental  Protection  Agency,  Air 

and  Radiation,  C439-01,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5340 

Fax:  919  541-5450 

Email:  pagan.jaime@epa.gov 

Robert  J.  Wayland,  Environmental 

Protection  Agency,  Air  and  Radiation. 

C439-01,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-1045 


Fax:  919  541-5450 

Email:  wayland.robertj@epa.gov 

RIN:  2060-AG26 

3155.  NESHAP:  REaPROCATING 
INTERNAL  COMBUSTION  ENGINE 

Regulatory  Plan:  This  entry  is  Seq.  No. 

120  in  part  n  of  this  issue  of  the 
Federal  Register. 

RIN:  206O-AG63 

3156.  NESHAP:  INDUSTRIAL, 
COMMERCIAL,  AND  INSTTTUTIONAL 
BOILERS  AND  PROCESS  HEATERS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

121  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2060-AG69 

3157.  NESHAP:  UME 
MANUFACTURING 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  42  USC  7401  et  seq; 
44  USC  350  et  seq;  5  USC  605 

CFR  Citation:  40  CFR  63 

l.agai  Deadline:  Final,  Statutory, 
November  15.  2000. 

At>stract-  Section  112  of  the  Clean  Air 
Act  Amendments  of  1990  requires  the 
EPA  to  develop  emission  standards  for 
each  major  source  category  of 
hazardous  air  pollutants  (HAPs).  The 
standards  are  to  be  technology-based 
and  are  to  require  the  maximum  degree 
of  emission  reduction  determined  to  be 
achievable  by  the  Administrator  of  the 
EPA.  The  EPA  has  determined  that 
some  lime  manufacturing  plants  may  be 
major  sources  for  one  or  more  HAPs. 
As  a  consequence,  a  regulation 
(emission  standards)  is  being  developed 
for  the  lime  manufacturing  industry. 

Timetable: 


Action 


Dale         FR  CM* 


NPRM  11/00/02 

Final  Action  08/00/03 

Regulatory  FlexMlity  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Infonnation:  SAN  No.  3651 

Sectors  Affected:  32741  Lime 
Manufacturing 

Agency  Contact:  Joseph  P.  Wood, 
Environmental  Protection  Agency,  Air 


and  Radiation,  C504-05.  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5446 
Fax:  919  541-5600 
Email:  wood.joe@epa.gov 

James  U.  Crowder,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim@epa.gov 

RIN:  206O-AG72 

3158.  NESHAP:  METAL  CAN 
MANUFACTURING  (SURFACE 
COATING)  INDUSTRY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 
November  15,  2000. 

Abstract:  This  action  will  result  in  the 
reduction  of  hazardous  air  pollutants 
emitted  by  the  metal  can  industry. 

Timetable: 


Action 


DMe         FR  Cits 


NPRM 
Final  Action 


11/00/02 
08/00/03 


Regulatory  Flexibility  Analysis    » 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  infonnation:  SAN  No.  3906 

Sectors  Affected:  332431  Metal  Can 
Manufactiiring;  332812  Metal  Coating, 
Engraving  (except  Jewelry  and 
Silverware),  and  Allied  Services  to 
Manufacturers;  332115  Crown  and 
Closure  Manufacturing 

Agency  Contact:  Paul  A.  Almodovar, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C539-03,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-0283 

Fax:  919  541-5689 

Email:  almodovar.paul@epa.gov 

Dianne  Byrne,  Environmental 

protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  206&-AG96 
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3159.  NESHAP:  SURFACE  COATING 
OF  AUTOMOBILES  AND  LIGHT-DUTY 
TRUCKS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
122  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  206Q-AG99 


3160.  NESHAP:  PRIMARY 
MAGNESIUM  RERMNG 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Authority:  42  USC  7412  CAA  scic 
112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 
November  15.  2000. 

Abstract  Section  112  of  the  Clean  Air 
Act  (Act),  as  amended  November  1990, 
requires  \he  EPA  to  regulate  categories 
of  major  and  area  sources  of  hazardous 
air  pollutants  (HAPs)  listed  in  section 
112(b).  The  EPA  has  determined  that 
sources  that  manufacture  primary 
magnesiiun  may  reasonably  be 
anticipated  to  emit  several  of  the  189 
HAPs  listed  (including  chlorine  and 
hydrochloric  acid)  in  quantities 
sufficient  to  designate  them  as  a  major 
source.  As  a  consequence,  primary 
magnesium  refining  is  among  the  HAP 
emitting  source  categories  selected  for 
regulation  and  is  in  the  group  of 
categories  for  which  final  rules  are 
scheduled  to  be  promulgated  by 
November  15,  2000  (58  FR  63941, 
December  3,  1993). 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


11AXy02 
08AXV03 


Regulatory  l^xibility  Analysis 
Required:  No 

Small  Entitles  Affectad:  No 

Government  Levela  Affected:  State 

Additional  Information:  SAN  No.  3924 

Agency  Contact:  Eugene  Crumpler, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-05,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-0881 

Fax:  919  541-5450 

Email:  crumpler.gene@epa.gov 

RIN:  206O-AH03 


3161.  NESHAP:  GROUP  I  POLYMERS 
AND  RESINS  AND  GROUP  IV 
POLYMERS  AND  RESINS- 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63.480  to  63.506 
(Revision);  40  CFR  63.1310  to  63.1335 
(Revision) 

Legal  Deadline:  None 

Abstract:  During  the  development  of 
the  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
elastomers  (Group  I  polymers  and 
resins)  and  thermoplastics  (Group  IV 
polymers  and  resins)  (RINs  2060-AD56 
and  2060- AE3  7),  many  of  the 
provisions  contained  in  the  Hazardous 
Organic  NESHAP  (HON)  were 
referenced  directly  by  these  polymers 
and  resins  regiilations  due  to 
similarities  in  processes,  emission 
characteristics,  and  control 
technologies.  On  January  17,  1997,  the 
EPA  promulgated  changes  to  the  HON 
to  remove  ambiguity,  to  clearly  convey 
EPA  intent,  and  to  make  the  rule  easier 
to  understand  and  implement  in 
response  to  industry  petitions.  It  is 
necessary  to  make  parallel  changes  to 
the  polymers  and  resins  NESHAP; 
otherwise  inconsistencies  will  exist  for 
NESHAPs  regulating  similar  source 
categories.  An  ANPRM  was  published 
in  the  Federal  Register  on  11/25/96  (61 
FR  59849),  to  explain  the  nature  of 
changes  planned.  Subsequently,  six 
litigants  have  petitioned  for  review  of 
the  elastomers  and  thermoplastics 
regulations.  Four  companies  have 
petitioned  EPA  to  reconsider  specific 
provisions  in  the  thermoplastics 
regulation.  Revisions  Mrill  be  proposed 
to  parallel  HON  changes  and  to  resolve 
petitioners'  issues.  There  are  no 
impacts  anticipated  for  small 
businesses  or  State/local/tribal 
governments. 

Timetable: 


Action 


Dale  FR  CIt* 


ANPRM  Petitions  for     1 1/25/96  61  FR  59649 

Jud.  Review- 

Dow.UCC.Exxon) 
NPRM  Petitions  fcx       03/09/99  64  FR  11559 

Judicial  Review- 
Prop.  Amend. 
NPRM  Petition  for         0eA)8/99  64FR30453 

Recons.  -  Equip. 

Leaks 
NPRM  Petition  for         06«)8/99  64FR60456 

Recons.  -  Equip. 

Leaks 


Action 

Data         FRCIte 

Direct  FmalActton 

06A)8/99  64FR30406 

Petition  tor 

ReconsKj.-Equip 

Leaks 

Fmal  Action  Petitions 

06/19/00  65  FR  38030 

for  Judicial  Review- 

Amendments 

Direct  Final  Rule  Stay 

08/29AX)  65FR52319 

Direct  Final  Rule 

10«6A»  65  FR  64161 

Withdrawal  - 

- 

Polymers  and ' 

Resins 

Final  Rule  Amend. 

02/23/01   66  FR  11233 

Petition  for  Recons. 

Cooling  Towers 

Final  Rule  Amerxl. 

07/16/01   66  FR  36924 

Petition  for  Jud. 

Review-Tech.  Corr. 

Final-Amend.  &  Denial  06/06/01   66  FR  40903 

Petition  for 

Reconsideration- 

Equip.  Leaks 

NPRM  Petitkxi  for 

09/00A)3 

Reconsideratkx)- 

Coding  Towers 

Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entltiea  Affectad:  No 

Govammont  Levels  Affected:  None 

Additional  Information:  SAN  No.  3939 

Sectors  Affectad:  325211  Plastics 
Material  and  Resin  Manufacturing 

Agency  Contact:  Robert  Rosensteel, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-04,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5608 

Fax:  919  541-3470 

Email:  rosensteel.bob@epa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-04,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AH47 

3162.  NESHAP:  OIL  AND  NATURAL 
GAS  PRODUCTION 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412  CAA  sec 

112 

CFR  Citation:  40  CFR  63 

Legal  DeadHna:  None 

Abstract:  On  February  2, 1998,  we 
proposed  NESHAP  for  oil  and  gas 
production  (major  sources),  oil  and  gas 


>n      VT—      noc  I  \t—^J, 
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production  (area  sources)  ,  and  natural 
gas  transmission  and  storage  in  one 
package.  On  June  17,  1999.  we 
promulgated  NESHAP  for  oil  and  gas 
production  (major  sources)  and  natural 
gas  transmission  and  storage.  In  this 
action,  we  will  publish  a  supplemental 
proposal  for  the  oil  and  gas  production 
glycol  dehydrators  (area  sources)  and 
subsequently  promulgate  the  proposal. 


Action 


FR  Cite 


Supptemental  NPRM    06/00/03 
Final  Action  06/00/04 

Regulatory  FtexHMIity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4162 

Agency  Contact:  Greg  Nizich. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-3078 

Fax:  919  541-0246 

Email:  ni2ach.greg@epa.g0v 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AI13 

3163.  ELECTRIC  UTILITY  STEAM 
GENERATING  UNIT  MACT 
REGULATION 

Priority:  Economically  Significant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  This  action  may 
affect  State,  local  or  tribal  governments 
and  the  private  sector. 

Legal  Authority:  42  USC  7412 

CFR  Citation:  40  CFR  63 


Act.  as  amended.  The  regulation(s)  will 
be  developed  under  section  112  and 
will  result  in  standards  based  on  the 
use  of  maximum  achievable  control 
technology  (MACT).  The  primary 
benefit  will  be  the  reduction  of  mercury 
emissions  to  the  atmosphere  from  coal- 
fired  units  but  other  HAP  will  also  be 
reduced.  Small  businesses  and 
State/local/tribal  governments  coidd  be 
impacted  (particularly  those 
governments  owning  or  operating  oil- 
or  coal-fired  electric  generation 
facilities). 

Timetable: 


ll  Deadline:  NPRM.  Judicial, 
December  15,  2003. 
Final,  Judicial,  December  15,  2004. 

Abstract:  In  December  2000.  the  EPA 
determined  that  regulation  of  hazardous 
air  pollutant  emissions  (HAP)  frtim  oil- 
and  coal-fired  electric  utility  steam 
generating  luiits  was  necessary  and 
appropriate.  This  finding  was  based  on 
the  results  of  the  study  mandated  by 
section  112(n)(l)(A)  of  the  Clean  Air 


Action 


Del*         FR  Ctta 


NPRM 
Final  Rule 


^2J00/03 
12/00/04 


Regulatory  Flexibillty  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal, 
State.  Local 

Additional  Information:  SAN  No.  4571 

Sectors  Affected:  221112  Fossil  Fuel 
Electric  Power  Generation 

Agency  Contact:  Robert  J.  Wayland. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C439-01,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robertj@epa.gov 

William  H.  Maxwell.  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-01,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5430 

Fax:  919  541-5450 

Email:  maxwell.bill@epa.gov 

RIN:  2060-AJ65 

3164.  PROTECTION  OF 
STRATOSPHERIC  OZONE: 
RECONSIDERATION  OF  SECTION  608 
SALES  RESTRICTION 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKHrlty:  42  USC  7671(g)  CAA 
sec  608 

CFR  Citation:  40  CFR  82  subpart  F 

l.egal  Deadline:  None 

Abstract:  The  rule  will  include  the 
reconsideration  of  the  sales  restriction 
as  it  relates  to  split  systems.  The 
Agency  was  petitioned  to  reconsider 
the  part  of  the  sales  restriction  that 


included  the  sale  of  pre-charged  split 
systems.  It  restricted  such  sales  to 
certified  technicians.  Since  then,  EPA 
stayed  that  portion  of  the  sales 
restriction  in  response  to  the  petition. 
This  rule  will  include  the 
determination  of  the  Agency  related  to 
the  reconsideration.  It  addresses 
environmental  problems  of  ozone 
depletion  resulting  from  emissions  of 
chlorofluorocarbons , 
hydrochlorofluorocarbons.  and  other 
ozone-depleting  substances.  Through 
restricting  sales  of  certain  pre-charged 
items  to  persons  certified  as 
technicians,  emissions  to  the 
atmosphere  are  decreased.  The  impact 
on  small  businesses  and  governments 
would  be  negligible,  since  persons  can 
become  certified  if  the  EPA 
determination  is  a  full  restriction.  Most 
businesses  and  governments  will  have 
at  least  one  certified  technician  on 
board.  This  action  has  no  impact  on 
small  business  and  State,  local,  and 
tribal  governments. 

Timetable: 


Action 


FR  Cits 


NPRM 

Final  Action 


02/00/03 
12A)0/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Additional  Information:  SAN  No.  3673 

Agency  Contact:  Julius  Banks, 

Environmental  Protection  Agency.  Air 

and  Radiation,  6205 J,  Washington,  DC 

20460 

Phone:  202  564-9870 

Fax:  202  565-2156 

Email:  banks.julius@epa.gov 

Tom  Land,  Environmental  Protection 
Agency,  Air  and  Radiation.  6205J. 
Washington.  DC  20460 
Phone:  202  564-9185 
Fax:  202  565-2155 
Email:  land.tom@epa.gov 

RIN:  2060-AG20 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


75203 


EPA— Clean  Air  Act  (CAA) 


Proposed  Rule  Stage 


3165.  RULEMAKING  TO  MODIFY  THE 
UST  OF  SOURCE  CATEGORIES 
FROM  WHICH  FUGITIVE  EMISSIONS 
ARE  CONSIDERED  IN  MAJOR 
SOURCE  DETERMINATIONS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Autfiority:  42  USC  7602  CAA  sec 
302(j) 

CFR  Citation:  40  CFR  51;  40  CFR  52; 

•  40  CFR  70;  40  CFR  71 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  modify 
the  list  of  source  categories  from  which 
fugitive  emissions  are  to  be  considered 
in  major  source  determinations  under 
the  New  Source  Review  (Prevention  of 
Significant  Deterioration  and 
Nonattainment  New  Source  Review) 
and  title  V  programs.  As  provided  by 
section  302(j)  of  the  Act,  EPA  adopted 
rules  on  August  7.  1980  that  require, 
for  specific  source  categories,  the 
inclusion  of  fugitive  emissions  when 
determining  if  a  stationary  source  is  a 
major  source.  In  its  1980  rulemaking, 
EPA  identified  one  such  specific  source 
category  as  those  stationary  source 
categories  being  regulated,  as  of  August 
7,  1980,  under  section  111  or  112  of 
the  Clean  Air  Act.  Moreover,  EPA 
indicated  that  at  the  time  of  any  hituie 
rulemaking  proposing  to  regulate 
additional  categories  of  sources  under 
section  111  or  112.  the  EPA  would 
conduct  a  parallel  rulemaking  under 
section  302(j)  to  determine  whether 
fugitive  emissions  from  sources  within 
these  source  categories  needed  to  be 
considered  in  determining  whether  the 
sources  were  major  stationary  sources. 
EPA  did  not  conduct  these  parallel 
rulemakings  as  intended  and  is  now 
conducting  a  rulemaking  pursuant  to 
section  302  (j)  to  address  the  source 
categories  which  became  subject  to 
section  111  and  112  standards  after 
August  7.  1980. 

Timetabia: 


Action 


FR  Cite 


NPRM  06/00/03 

Final  Action  08/00/04 

Regulatory  FtoxMMHty  Analysis 
Required:  Undetermined 

Government  Levels  Affactsd:  Federal, 
State,  Local,  Tribal 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4045 


Agency  Contact:  Joanna  Swanson. 

Environmental  Protection  Agency.  Air 

and  Radiation,  C304-04,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5282 

Fax:  919  541-5509 

Email:  swanson.joanna@epa.gov 

Steve  Hitte.  Environmental  Protection 
Agency.  Air  and  Radiation,  C304-04, 
Research  Triangle  Park.  NC  27711 
Phone:  919  541-0886 
Fax:  919  541-5509 
Email:  hitte.steve@epa.gov 

RIN:  206O-AH58 

3166.  NESHAP:  PLYWOOD  AND 
COMPOSITE  WOOD  PRODUCTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
119  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  2060-AG52 

3167.  NATIONAL  VOC  EMISSION 
STANDARDS  FOR  CONSUMER 
PRODUCTS;  PROPOSED 
AMENDMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Autt>ority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  59 

Legal  Deadline:  None 

Abstract:  Amendments  to  the 
consumer  products  rule  are  being 
proposed  to  clarify  and  correct  the  rule. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


11/00/02 
10/00/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal, 

State,  Local,  Tribal 

Additional  Information:  SAN  No.  4309 

Sectors  Affectad:  32599  All  Other 
Chemical  Product  Manufacturing 

Agency  Contact:  Bruce  Moore, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5460 

Fax:  919  541-0072 

Email:  moore.bruce@epa.gov 

Dianne  B3rme.  Environmental 
Protection  Agency.  Air  and  Radiation, 
C504-O5,  Research  Triangle  Park,  NC 
27711 


Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  206O-AI62 

3168.  NESHAP:  TACONITE  IRON  ORE 
PROCESSING  INDUSTRY 

Priority:  Substantive,  Nonsignificant 

Legal  AutfKMlty:  42  USC  7412  CAA  112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  NPRM,  Statutory,  May 
1,  2001. 

Abstract:  The  taconite  iron  ore 
processing  source  category  is  comprised 
of  eight  facilities  operating  in  the 
United  States.  Six  facilities  are  located 
in  Minnesota  and  two  are  located  in 
Michigan.  The  expected  sources  of  HAP 
emissions  for  this  source  category 
include:  fossil  fuel  combustion  sources, 
and  possibly  the  handling  and  transfer 
of  mined  ore  containing  naturally 
occurring  inorganic  compounds. 
Anticipated  HAP  emissions  released 
from  these  sources  primarily  include: 
formaldehyde,  manganese,  nickel, 
arsenic,  and  chromium.  The  quantities 
of  HAP  released  are  expected  to  exceed 
major  source  levels. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 
Final  Action 


11/00/02 
08/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Additional  Information:  SAN  No.  4380 

Agency  Contact:  Conrad  Chin, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park.  NC  27711 

Phone:919  541-1512 

Fax:  919  541-5450 

Email:  chin.conrad@epa.gov 

RIN:  2060-AJ02 

3169.  ELECTRIC  ARC  FURNACE  NSPS 
AMENDMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  7411 

CFR  Citation:  40  CFR  60.270  to  60.276a 

Legal  Deadline:  None 

Abstract:  Sources  afiected  by  the  NSPS 
for  electric  arc  furnaces  (Subparts  AA, 
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and  AAa)  have  expressed  concerns 
with  the  requirements  in  the  NSPS  to 
use  a  continuous  opacity  monitor 
(COM)  to  monitor  opacity  and  report 
periods  when  the  COM  indicated 
greater  than  3  percent  opacity  as 
periods  of  excess  emissions,  and  have 
petitioned  the  EPA  to  reconsider  the 
COM  requirements.  These  concerns 
arise  from  recent  information  that 
indicate  that  COM  readings  may  have 
an  error  of  up  to  4  percent,  which  in 
itself  is  greater  than  the  3  percent 
excess  emissions  threshold.  The  EPA  is 
reconsidering  the  COM  requirements, 
and  may  amend  the  NSPS  to  add 
alternative  monitoring  requirements. 


Action 


DMa  FR  Cite 


NPRM 
Final  Action 


11/00/02 
08AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Gk>vemment  Levels  Affected:  None 

Additional  Information:  SAN  No.  4555 

Agency  Contact:  Kevin  Cavender, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-02.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-2364 

Fax:  919  541-5450 

Email:  cavender.kevin@epa.gov 

RIN:  2060-AJ68 

3170.  •  NESHAP:  REVISION  OF  AREA 
SOURCE  CATEGORY  UST  UNDER 
SECTION  112(CX3)  AND 
112(KX3KBXn) 

Priority:  Substantive,  Nonsignificant 
l.sgai  Autttorlty:  42  USC  7412 
CFR  Citation:  40  CFR  63 
Legal  Deadline:  None 

Abstract:  This  is  a  notice,  not  a  rule; 
it  will  be  signed  by  the  AA/OAR,  not 
the  Administrator.  This  action  is 
required  under  the  Clean  Air  Act 
section  112(c)(3)  and  112(k)(3)(B)(u), 
which  both  require  EPA  to  develop  a 
list  of  urban  area  source  categories  for 
regulation  under  section  112(d).  Under 
these  CAA  provisions,  EPA  is  to  list 
enough  urban  area  source  categories  to 
address  90  percent  of  the  emissions  of 
each  of  the  30  hazardous  air  pollutants 
(HAP)  identified  as  posing  the  greatest 
risk  in  urban  areas.  Under  a  consent 
decree  with  the  Sierra  Club,  EPA  was 


to  have  completed  this  list  in  July  1999. 
In  July  1999,  EPA  did  publish  a  list 
of  categories  as  part  of  its  Urban  Air 
Toxics  Strategy  document,  which  was 
developed  by  an  Agency  workgroup 
made  up  of  the  individuals  listed  on 
this  form  in  the  Workgroup  section 
(Item  32).  However,  the  list  in  the 
Strategy  document  was  not  inclusive 
enough  to  meet  the  requirements  of 
either  the  consent  decree  or  the  CAA 
90  percent  requirement.  As  part  of  an 
ongoing  litigation  action  with  Earth 
Justice  (representing  the  Sierra  Club 
and  others),  EPA  has  agreed  to  listing 
additional  source  categories  to  satisfy 
the  90  percent  requirement.  EPA  agreed 
to  do  this  in  two  groups.  The  first 
group  which  included  18  area  source 
categories  appeared  in  the  FR  on  June 
24,  2002.  This  final  listing  (to  be 
completed  by  the  end  of  December 
2002)  will  add  enough  additional 
source  categories  to  satisfy  the  90 
percent  requirement.  Both  of  these 
listings  are  based  on  the  same  data  that 
was  used  to  develop  the  list  of 
categories  published  in  the 
aforementioned  Strategy.  Listing  a 
source  category  makes  a  category 
eligible  for  regulation,  but  does  not 
itself  levy  any  requirements  on  any 
sources.  Any  regulations  would  be 
developed  in  other,  future  actions. 

Timetable: 


FR  Cite 


Notice  -  First  Group       1 1/0(V02 
Notice  -  Second  Group  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4687 

Agency  Contact:  Barbara  Driscoll. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-04,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-1051 

Fax:  919  541-0942 

Email:  diiscoll.barbaradepa.gov 

Susan  Wyatt,  Environmental  Protection 

Agency,  Air  and  Radiation,  C504-05, 

Research  Triangle  Park.  NC  27711 

Phone:  919  541-5674 

Fax:  919  541-0942 

Email:  wyatt.susan@epa.gov 

RIN:  206&-AK40 


3171.  •  NESHAP:  HAZARDOUS 
ORGANIC  AMENDMENTS  (HON) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7412  CAA  112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

AtMtract:  This  action  proposes  to 
amend  the  Hazardous  Organic  NESHAP 
to  allow  vapor  balancing  as  a  control 
option  for  storage  vessels.  There  are  no 
enviroimiental,  cost,  or  economic 
impacts  associated  with  this  action. 

Timetable: 


Action 


Oatim         FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

AddHlonal  information:  SAN  No.  4712 

Agency  Contact:  Mark  Morris, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5416 

Fax:  919  541-3470 

Email:  morris.mark@epa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-04,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AK49 

3172.  •  NESHAP  FOR  PETROLEUM 
REHNERIES:  CATALYTIC  CRACKING 
UNITS.  CATALYTIC  REFORMING 
UNITS,  AND  SULFUR  RECOVERY 
UNITS;  AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  7412 

CFR  Citation:  40  CFR  63  (Revision) 

Legal  Deadline:  None 

Abstract:  The  NESHAP  for  Petroleum 
Refineries  is  an  existing  rulemaking  (40 
CFR  part  63,  subpart  CC)  to  control 
hazardous  air  pollutant  emissions  from 
equipment  in  the  petroleum  refining 
industry.  This  rulemaking  will  amend 
the  Petroleum  Refinery  NESHAP  to 
incorporate  an  additional  compliance 
option  for  catalytic  reforming  units  at 
refineries.  Clarifying  language  and 
missing  tables  will  also  be  added.  This 


action  will  not  increase  costs  or  change 
the  emission  reductions  expected  for 
this  rule. 

Timetable: 


Action 


FR  Cite 


NPRM  Mf00m2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4714 

Agency  Contact:  Robert  Lucas, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C439-03,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-0884 
Fax:  919  541-0246 
Email:  lucas.bob@epa.gov 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AK51 

3173.  •  NESHAP:  SOURCES 
CATEGORIES:  GENERAL 
PROVISIONS;  AND  REQUIREMENTS 
FOR  CONTROL  TECHNOLOGY 
DETERMINATIONS  FOR  MAJOR 
SOURCES  IN  ACCORDANCE  WITH 
CLEAN  AIR  ACT  SEC.112(G)  &  112(J); 
PROPOSED  AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq. 

CFR  Citation:  40  CFR  63  (Revision) 

Legal  Deadline:  None 

Abstract:  These  amendments 
implement  a  settlement  agreement 
reached  with  Earthjustice.  The 
amendments  would  reduce  the  time 
required  to  submit  certain  applications, 
and  would  revise  certain  aspects  of  the 
startup,  shutdown,  and  malfunction 
plan. 

Timetable: 


Action 


Date 


FR  Cits 


NPRM 
Final  Action 


11/00/02 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 


Additional  Information:  SAN  No.  4715 

Agency  Contact  Rick  Colyer, 
Enviroimiental  Protection  Agency,  Air 
and  Radiation,  C504-05,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5262 
Fax:  919  541-5600 
Email:  colyer.rick@epa.gov 

Tim  Backstrom,  Environmental 
Protection  Agency,  Air  and  Radiation 
Phone:  202  564-5572 
Email:  backstrom.timothy@epa.gov 

RIN:  2060-AK52 

3174.  TRANSPORTATION 
CONFORMITY  AMENDMENTS: 
RESPONSE  TO  MARCH  2, 1999, 
COURT  DECISION 

Regulatory  Plan:  This  entry  is  Seq.  No. 

123  in  part  n  of  this  issue  of  the 
Federal  Register. 

RIN:  206O-AI56 

3175.  CONTROL  OF  EMISSIONS  FROM 
SPARK  IGNITION  MARINE  VESSELS 
AND  HIGHWAY  MOTORCYCLES 

Regulatory  Plan:  This  entry  is  Seq.  No. 

124  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  2060-AJ90 

3176.  CONTROL  OF  EMISSIONS  OF 
AIR  POLLUTION  FROM  NONROAD 
DIESEL  ENGINES  AND  FUEL 

Regulatory  Plan:  This  entry  is  Seq.  No. 
126  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2060-AK27 

3177.  CONTROL  OF  METHYL 
TERTIARY  BUTYL  ETHER  (MTBE) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  EPA  is  considering  taking 
action  to  control  the  use  of  Methyl 
Tertiary  Butyl  Ether  (MTBE),  which  is 
an  organic  compound  that  is  primarily 
used  as  a  fuel  additive  in  gasoline. 
MTBE  has  been  used  to  meet  the 
oxygen  requirement  established  by  the 
Federal  Reformulated  Gasoline  Program 
(RFC)  established  by  the  1990 
amendments  to  the  Clean  Air  Act 
(CAA).  Over  85  percent  of  reformulated 


gasoline  contains  MTBE.  EPA  is 
concerned  that  the  widespread  use  of 
MTBE  may  have  resulted  in  the 
contamination  of  groimdwater  and 
drinking  water  supplies,  threatening 
their  futiire  use.  While  current 
detections  levels  are  generally  believed 
to  be  below  levels  that  may  cause 
public  health  concerns,  low  level 
MTBE  contamination  may  render  water 
unpotable  due  to  offensive  taste  and 
odor.  In  November  of  1998,  EPA 
established  a  Blue  Ribbon  Panel  to 
investigate  air  quality  benefits  and 
water  quality  concerns  associated  with 
oxygenates,  including  MTBE,  in 
gasoline,  and  to  provide  independent 
advice  and  recommendations  on  ways 
to  maintain  air  quality  while  protecting 
water  quality.  In  September,  1999,  the 
panel  recommended  that  the  use  of 
MTBE  be  substantially  reduced.  EPA  is 
now' evaluating  the  Blue  Ribbon  Panel's 
reconunendations,  and  has  conducted  a 
preliminary  review  of  authorities 
available  to  address  risks  associated 
with  MTBE.  EPA  intends  to  issue  an 
Advance  Notice  of  Proposed 
Rulemaking  to  inform  the  public  of  this 
preliminary  inquiry,  and  to  solicit 
public  comment  on  possible  regulatory 
action. 

Timetable: 


Action 


Data 


FR  ens 


ANPRM 
NPRM 


03/24/00  65  FR  16094 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State 

Additional  Information:  SAN  No.  4393 

Agency  Contact:  Joseph  Bachman, 

Environmental  Protection  Agency,  Air 

and  Radiation,  5402,  Washii^on,  DC 

20460 

Phone:  202  564-9035 

Fax:  202  565-2084 

Email:  bachman.joseph.@epa.gov 

Bob  Perils,  Environmental  Protection 
Agency,  Air  and  Radiation,  2333A 
Phone:  202  564-5636 
Email:  perlis.robert@epa.gov 

RIN:  2060-AjOO 
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EPA— Clean  Air  Act  (CAA) 


Proposed  Rule  Stage 


3178.  FEDERAL  IMPLEMENTATION 
PLAN  (HP)  FOR  THE 
BILUNGSAJVUREL,  MONTANA 
SULFUR  DIOXIDE  (S02)  AREA 

Priority:  Other  Significant 

Legal  Auttu>rity:  12  USC  1701  et  seq 

CFR  Citation:  40  CFR  52 

Legal  Deadline:  None 

Atwtract:  The  State  of  Montana 
submitted  a  sulfur  dioxide  (S02)  State 
Implementation  Plan  (SIP)  for  the 
Billings/Laurel,  Montana  area.  On 
7/28/99  we  proposed  to  partially 
approve,  conditionally  approve  and 
partially  disapprove  Montana's  S02  SIP 
for  Billings/Laurel.  EPA  intends  to 
propose  a  Federal  Implementation  Plan 
(FIP)  to  cover  those  parts  of  the  State's 
plan  we  disapprove.  EPA's  FIP  will 
assure  that  the  Billings/Laurel  area  will 
attain  and  maintain  the  S02  NAAQS. 

Tlmetal)le: 


Action 


DM*  PR  Cite 


NPRM 


06/00/03 


Regulatory  Flexibility  Anaiysia 
Required:  No 

Small  Entitiea  Affected:  Businesses 

Government  L^veie  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4542 

Sectors  Affected:  32411  Petroleum 
Refineries 

Agency  Contact:  Laurie  Ostrand, 

Environmental  Protection  Agency, 

Regional  Office  Denver.  8P-AR. 

Washington,  DC  20460 

Phone:  303  312-6437 

Fax:  303  312-6064 

Email:  ostrand. laurie^pa.gov 

Larry  Svoboda,  Enviroimiental 

Protection  Agency,  Regional  Office 

Denver.  8P-AR 

Phone:  303  312-6004 

Fax:  303  312-6064 

Email:  sveboda.larrydepa.gov 

RIN:  2008-AAOO 

3179.  NESHAP:  PRINTING  AND 
PUBUSHING  INDUSTRY; 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  7412  CAAA 
112 

CFR  Citation:  40  CFR  63 


Legal  Deadline:  Final,  Statutory, 
November  15,  1994. 

AtMtract:  The  amendments  will  clarify 
the  rule  and  ensure  it  reflects  the  EPA's 
intent.  The  clarifications  respond  to 
industry  comments  asking  for 
clarification  on  a  number  of  technical 
points. 

Timetable: 


Action 


Dal* 


PR  OH* 


NPRM 
Final  Action 


12AXV02 
06/0OA)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Local 

Additional  Information:  SAN  No.  4310 

Agency  Contact:  Dave  Salman, 

Enviroiunental  Protection  Agency,  Air 

and  Radiation,  C539-03,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-0859 

Fax:  919  541-5689 

Email:  salman.dave@epa.gov 

Dianne  Byrne,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AI66 

3180.  PETITIONS  TO  DELIST 
HAZARDOUS  AIR  POLLUTANTS: 
METHYL  ETHYL  KETONE 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  Clean  Air  Act  sec 
112(b)(3) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  NPRM,  Statutory. 
February  28,  2000. 

Abstract:  The  Agency  has  received  4 
petitions  to  remove  certain  pollutants 
(i.e.,  methanol,  methyl  ethyl  ketone, 
ethylene  glycol  butyl  ether,  and  methyl 
isobutyl  ketone)  from  the  list  of 
hazardous  air  pollutants  (HAPs)  under 
Section  112(b)  of  the  Clean  Air  Act. 
The  Agency  must  review  the  petitions 
and  either  grant  or  deny  the  petition 
within  18  months  of  the  date  the 
.  complete  petition  was  received.  If  the 
Agency  grants  a  petition,  a  notice  of 
proposed  rulemaking  will  be  published 
in  the  Federal  Register,  allowing  the 


opportunity  for  public  comment.  If  the 
Agency  denies  a  petition,  a  notice  of 
denial  will  be  published  in  the  Federal 
Register  providing  an  explanation  for 
such  denial.  If  the  Agency  grants  a 
petition  and  ultimately  removes  the 
pollutant  firom  the  HAP  list  then 
sources  emitting  such  pollutants  would 
not  be  required  to  meet  MACT 
emissions  standards  for  the  pollutant. 
If  on  the  other  hand,  the  Agency  denies 
the  petition,  then  MACT  standards 
would  be  issued  as  currently  planned 
under  Section  112(c)  and  112(d)  of  the 
Clean  Air  Act  for  sources  emitting  such 
pollutants.  Depending  on  the  4 
individual  determinations,  the  Agency 
will  issue  separate  notices  for  each. 

Timetable: 


Action 


Date         FR  Cite 


Denial  Notice:  05/02/01   66  FR  21929 

Methanol  petition  - 

final  action 
Action:  MEK  Prop,  rule   11/00/02 

to  delist/denial 

notice-3  petitions  by 

06/2002 
Action:  EGBE  Prop.       1 2/00/02 

rule  to  delist  or 

denial  notice 
Action:  MIBK  Prop.        08/00/03 

rule  to  delist  or 

denial  notice 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Infonmation:  SAN  No.  4313 

Agency  Contact:  James  White, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C404-01,  RTP,  NC  27711 
Phone:  919  541-0842 
Email:  white.james@epa.gov 

Dave  Guiimup,  Environmental 

Protection  Agency.  Air  and  Radiation. 

C439-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5368 

Fax:  919  541-0840 

Email:  guinnup.dave@epa.gov 

RIN:  206O-AI72 

3181.  INSPECTION  MAINTENANCE 
PROGRAM  REQUIREMENTS  FOR 
FEDERAL  FAaLITIES;  AMENDMENT 
TO  THE  nNAL  RULE 

Priority:  Other  Significant 

Legal  Authority:  23  USC  lOl;  42  USC 
7401  et  seq 
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EPA— Clean  Air  Act  (CAA) 


Proposed  Rule  Stage 


CFR  Citation:  40  CFR  51  (Revision):  40 

CFR  93  (New) 

Legal  Deadline:  None 

Abstract:  The  Environmental 
Protection  Agency  (EPA)  has  had 
oversight  and  policy  development 
authority  for  Inspection  and 
Maintenance  (I/M)  programs  since  the 
passage  of  the  Clean  Air  Act  (CAA)  in 
1970.  The  1977  amendments  to  the 
CAA  mandated  I/M  for  certain  areas 
with  long-term  air  quality  problems  and 
the  1990  amendments  set  forth 
standards  for  implementation  of  I/M 
programs.  EPA  used  the  statutory 
requirements  of  the  Act,  including  I/M 
requirements  for  Federal  facilities,  to 
promidgate  regulations  which  states 
would  use  in  the  development  of  their 
I/M  State  Implementation  Plans  (SIPs). 
Those  rule  requirements  effectively 
gave  States  certain  authorities  over  the 
Federal  govenunent.  The  Department  of 
Justice  has  now  ruled  that  Federal 
sovereign  immunity  was  not  fully 
waived  under  the  CAA  for  those 
requirements  and  EPA  should  amend 
its  rule  to  remove  the  requirement  that 
States  include  those  elements  in  their 
SIPs.  EPA  is  proposing  to:  (1)  Amend 
the  Federal  facilities  I/M  requirements 
by  removing  that  section;  (2)  correct 
existing  I/M  SIP  approval  actions 
which  include  these  elements:  (3) 
establish  new  Federal  facilities  I/M 
program  requirements  which  Federal 
facilities  in  I/M  program  areas  must 
meet  in  order  to  comply  with  the  Act; 
and  (4)  designate  for  each  State  which 
section  of  the  Act  Federal  agencies 
must  comply  with  based  on  how  that 
State  promulgated  its  I/M  regulations. 
These  changes  will  have  minimal  to  no 
impact  on  the  States  as  no  new 
requirements  are  being  created.  The 
States  are  ujider  no  obligation,  legal  or 
otherwise,  to  modify  existing  SIPs 
meeting  the  previously  applicable 
requirements  as  a  result  of  this  action, 
nor  will  emissions  reduction  credit  be 
affected.  However,  the  changes  will 
clarify  for  affected  Federal  facilities 
what  they  must  do  to  meet  the  CAA 
requirements  by  establishing  new 
regulations  per  those  requirements. 

Timetable: 


Action 


FR  CH* 


Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  4348 

Agency  Contact:  Buddy  Polovick. 

Environmental  Protection  Agency,  Air 

and  Radiation.  6406,  Washington,  DC 

20460 

Phone:  734  214-4928 

Fax:  734  214-4052 

Email:  polovick.buddy@epa.gov 

Sara  Schneeberg,  Environmental 
Protection  Agency,  Air  and  Radiation 
Phone:  202  564-5592 

RIN:  206&-AI97 

3182.  UTILITY  SECTOR  NEW  SOURCE 
REVIEW  (NSR)  ALTERNATIVE 
COMPUANCE  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7401  to  767iq 

CFR  Citation:  40  CFR  51;  40  CFR  52.21 

Legal  Deadline:  None 

Abstract:  The  New  Source  Review 
(NSR)  Program  is  the  principal  means 
by  which  EPA  assures  that  new 
pollution  sources  install  reasonably 
effective  air  pollution  controls  before 
they  are  allowed  to  begin  operation. 
EPA  is  currenUy  involved  in  a 
comprehensive  rulemaking  (NSR 
Improvement,  SAN  3259),  intended  to 
streamline  the  NSR  program  and  reduce 
its  administrative  burden.  The  Utility 
Sector  NSR  Alternative  Compliance 
Program  is  a  proposed  rulemaking  that 
is  an  outgrowth  of  the  aforementioned 
comprehensive  reform  effort  and  will 
provide  industries  with  the  flexibility 
to  focus  more  on  existing  pollution 
sources,  with  the  goal  of  achieving  as 
good  or  better  environmental  results 
than  could  be  achieved  focusing  strictly 
on  new  sources. 

Timetable: 


Action 


(Mm         FR  Cite 


NPRM 
Final  Action 


09/00/03 
09/00/04 


NPRM  11AXV02 

Regulatory  Flexibllity  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4390 

Agency  Contact  Kathy  Kaufinan, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C304-04,  Research 
Triangle  Park.  NC  27711 


Phone:  919  541-0102 

Fax:  919  541-5509 

Email:  kaufman.kathy@epa.gov 

RIN:  2060-AJ14 

3183.  PETITIONS  TO  DEUST  SOURCE 
CATEGORIES  FROM  THE  SOURCE 
CATEGORY  UST,  DEVELOPED 
PURSUANT  TO  SECTION  112(C)  OF 
THE  CLEAN  AIR  ACT 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  AutlKKlty:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  NPRM.  Statutory.  April 
21.  2000. 

Abstract:  The  EPA  has  received  1 
petition  to  remove  a  SC  (2-Piece  Can 
Manufacturing)  from  the  SC  List 
developed  pursuant  to  Section  112(c) 
of  the  Clean  Air  Act  (CAA).  The  most 
current  SC  List  was  published  on 
February  12,  2002  (67  FR  6521). 
Section  112(c)(9).  which  provides  the 
legislative  authority  and  guidelines  for 
such  actions,  states  that  the 
Administrator  may  delete  a  SC  from  the 
list  under  Section  112(c),  on  petition 
of  any  person  or  on  the  Administrator's 
own  motion,  whenever  the 
Administrator  determines  that  no 
source  in  the  category  emits  hazardous 
air  pollutants  (HAPs)  in  quantities 
which  may  cause  a  lifetime  risk  of 
cancer  greater  than  1  in  one  million 
to  the  individual  in  the  population  who 
is  most  exposed  and  that  emissions 
from  no  source  in  the  category  exceed 
a  level  which  is  adequate  to  protect 
public  health  with  an  ample  margin  of 
safety  and  that  no  adverse 
environmental  effect  will  result.  As  of 
August  14,  2002.  1  petition  to  delist 
a  SC  has  been  received.  It  contains 
information  on  HAP  emissions, 
exposures,  health  effects,  human  risks, 
and  potential  ecological  concerns  as 
well  as  the  petitioner's  explanation 
why  the  2-Piece  Can  Manufacturing 
should  be  removed  from  the  SC  List. 
The  EPA  is  revievdng  the  petition. 
Once  the  review  is  completed,  the  EPA 
will  decide  whether  to  grant  or  deny 
the  petition.  Section  112(c)(9)  requires 
that  within  12  months  of  receipt  of  a 
petition,  the  Administrator  shall  either 
grant  or  deny  the  petition  by  publishing 
a  written  explanation  of  the  reasons  for 
the  Administrator's  decision.  We 
believe  that  petitions  to  delist  source 
categories  are  non-significant  actions 


■7 l..._l     D. 
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because  they  do  not  meet  any  of  the 
principles  outlined  in  Section  A  above. 

Timatable: 


Action 


FR  Cite 


NPRM  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additicnai  Information:  SAN  No.  4415 

Agency  Contact:  James  White, 
Environmental  Protection  Agency,  Air 
and  Radiation.  C404-01,  RTP,  NC  27711 
Phone:  919  541-0842 
Email:  white.james@epa.gov 

Dave  Guinnup.  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5368 

Fax:  919  541-0840 

Email:  guinnup.dave@epa.gov 

RIN:  2060-AJ23 

3184.  REVISING  REGULATIONS  ON 
AMBIENT  AIR  QUALITY  MONITORING 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  50  (Revision);  40 
CFR  53  (Revision);  40  CFR  58 
(Revision) 

Legal  Deadline:  None 

At)Stract:  Air  pollution  control 
authorities  use  air  quality  data  to 
determine  compliance  with  the 
National  Ambient  Air  Quality 
Standards  and  in  subsequent  work  to 
develop  air  pollution  mitigation 
strategies.  The  data  come  primarily 
£rom  ambient  air  monitoring  stations 
run  by  state  and  local  agencies, 
although  federal,  tribal,  and  industrial 
organizations  also  run  stations.  The 
design  of  the  monitoring  networks  is 
regulated  under  40  CFR  58.  This  rule 
was  originally  written  in  1979  and 
several  revisions  have  been  made  in  the 
intervening  years.  Air  pollution  control 
authorities  have  improved  their  parts  of 
the  network  in  response  to  changes  in 
air  quality,  advances  in  the 
understanding  of  the  movements  and 
health  effects  of  air  pollutants,  and 
developments  in  air  pollution 
measurement  technology.  EPA  has  also 
cooperated  with  air  pollution  control 
authorities  to  improve  the  networks, 


but  we  have  not  revised  the  applicable 
regulations  comprehensively.  The 
proposed  revisions  would  remove  real 
or  perceived  constraints  on  redeploying 
air  monitoring  stations;  more  accurately 
reflect  the  roles  of  EPA  and  other 
control  authorities  in  designing, 
reviewing,  and  modifying  networks; 
bring  provisions  related  to  quality 
assurance  up  to  date;  and  recognize 
technological  changes.  The  current 
regulations  require  states  to  develop 
plans  to  deploy  air  monitoring 
networks,  but  they  do  not  emphasize 
administering  the  networks.  States 
generally  develop  new  plans  only  when 
new  monitoring  is  needed,  such  as  for 
a  new  NAAQS.  The  regulations  need 
to  be  revised  to  reflect  the  roles  of  EPA 
and  the  state  and  local  agencies. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 
Final  Action 


06/00/03 
12/00«)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  Federal, 

State.  Local,  Tribal 

Additional  Information:  SAN  No.  4421 

Sectors  Affected:  92411  Air  and  Water 
Resource  and  Solid  Waste  Management; 
334519  Other  Measuring  and 
Controlling  Device  Manufacturing 

Agency  Contact:  Lee  Ann  Byrd, 
Environmental  Engineer.  Environmental 
Protection  Agency,  Air  and  Radiation, 
C339-02.  RTP,  NC  27711 
Phone:  919  541-5367 
Fax:  919  541-1903 
Email:  byrd.lee@epa.gov 

Mike  Papp,  Environmental  Protection 

Agency.  Air  and  Radiation,  C339-02, 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-2408 

Fax:  919  541-1903 

Email:  papp.michael@epa.gov 

RIN:  2060-AJ25 

3185.  PROTECTION  OF 
STRATOSPHERIC  OZONE:  PHASEOUT 
OF  CHLOROBROMOMETHANE 
(HALON  1011)  PRODUCTION  AND 
CONSUMPTION 

Priortty:  Substantive,  Nonsignificant 

Legal  AuttKNity:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 


Legal  Deadline:  None 

Abstract:  EPA  is  proposing  to  add 
chlorobromomethane  (CBM)  to  the  list 
of  controlled  substances  subject  to 
production  and  consumption  controls 
in  accordance  with  both  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Protocol)  and  EPA's 
regulations  under  the  Clean  Air  Act 
Amendments  of  1990.  Today's  action 
proposes  to  create  a  new  group  (Group 
VIII)  of  class  I  substances  for  CBM,  and 
to  designate  the  value  of  CBM's  "ozone 
depleting  potential"  as  0.12.  In 
accordance  with  the  Protocol,  today's 
action  proposes  phasing  out  CBM 
production  and  consumption  upon 
publication  of  the  final  rule  wiUi 
permitted  exemptions.  Today's  action 
also  proposes  to  restrict  trade  in  CBM 
with  countries  who  are  not  parties  to 
the  Beijing  Amendments  to  the 
Protocol. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Addttionai  Information:  SAN  No.  4428 

Sectors  Affected:  325199  All  Other 
Basic  Organic  Chemical  Manufacturing; 
325412  Pharmaceutical  Preparation 
Manufacturing:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufactiuing;  42269  Other  Chemical 
and  Allied  Products  Wholesalers;  54138 
Testing  Laboratories;  6215  Medical  and 
Diagnostic  Laboratories;  54171  Research 
and  Development  in  the  Physical 
Sciences  and  Engineering  Sciences 

Agency  Contact:  Jabeen  Akhtar. 

Environmental  Protection  Agency,  Air 

and  Radiation,  6205),  Washington.  DC 

20460 

Phone:  202  564-3514 

Fax:  202  565-2155 

Email:  akhtar.jabeen@epa.gov 

Tom  Land.  Environmental  Protection 
Agency.  Air  and  Radiation,  6205J, 
Washington,  DC  20460 
Phone:  202  564-9185 
Fax:  202  565-2155 
Email:  land.tom@epa.gov 

RIN:  206O-A)27 
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3186.  FEDERAL  PLAN 
REQUIREMENTS  FOR  COMMERaAL 
AND  INDUSTRIAL  SOUD  WASTE 
INaNERATION  UNITS  CONSTRUCTED 
ON  OR  BEFORE  NOVEMBER  30, 1999 

Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  1990  Amendments  to 
the  Clean  Air  Act  sections  111;  1990 
Amendments  to  the  Clean  Air  Act 
sections  129:  1990  Amendments  to  the 
Clean  Air  Act  sections  301(a)(d) 

CFR  Citation:  40  CFR  62 

l.egal  Deadline:  None 

Abstract:  The  Clean  Air  Act 
Amendments  of  1990  directed  the 
Environmental  Protection  Agency  (EPA) 
to  set  emission  guidelines  for  existing 
incinerators  combusting  commercial  or 
industrial  waste  imder  sections  111  and 
129.  Final  emission  guidelines  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  (CISWI)  were  published  on 
December  1,  2000  (see  65  FR  75338). 
In  accordance  with  section  129,  any 
State  with  affected  sources  must  submit 
a  State  plan  by  December  1,  2001 
describing  how  the  State  Mrill 
implement  the  emission  guidelines  for 
existing  CISWI.  Section  129  requires 
the  Administrator  to  develop  and 
implement  a  Federal  plan  for  existing 
CISWI  units  located  in  any  State  which 
has  not  submitted  an  approvable  plan 
within  2  years  of  promulgation  of  the 
emissions  guidelines.  In  this  CISWI 
Federal  plan  rulemaking,  EPA  becomes 
the  implementing  authority  in  those 
instances  where  the  State  has  failed  to 
submit  a  plan  or  a  plan  has  not  yet 
been  approved.  Therefore,  consistent 
with  section  129(b)(3)  of  the  Act,  EPA 
is  proposing  a  plan  that  applies  to 
CISWI  in  any  State  that  has  not 
submitted  an  approvable  plan  within 
the  time  allotted.  This  action  makes  no 
changes  to  the  requirements  in  the  rule, 
and  is  intended  to  fulfill  EPA's  duty 
under  section  129(b)(3)  to  promulgate 
a  Federal  plan  as  a  gap-filling  measure 
until  the  State  fulfills  its  statutory 
obligations.  When  the  State  submits  an 
approvable  State  Plan,  the  Federal  plan 
will  no  longer  apply  to  units  in  that 
State. 

Timatabia:. 


Small  EntMas  Affected:  businesses, 
Governmental  Jurisdictions 

Govamment  Levels  Affaetad:  Federal, 

State 

Additional  mformatton:  SAN  No.  4441 

Sactors  Affaetad:  321  Wood  Product 
Manufacturing;  325  Chemical 
Manufacturing 

Agency  Contact:  David  F.  Painter, 

Environmental  Protection  Agency,  Air 

and  Radiation,  El 4 3-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5515 

Fax:  919  541-2664 

Email:  painter.david@epa.gov 

RIN:  2060-AJ28 

3187.  REVISIONS  TO  REGIONAL  HAZE 
RULE  TO  ADDRESS  CONCERNS 
RAISED  BY  DC  CIRCUIT  REGARDING 
BEST  AVAILABLE  RETROFIT 
TECHNOLOGY  (BART) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7410;  42  USC 
7414;  42  USC  7421;  42  USC  7470-7479; 
42  USC  7491;  42  USC  7492;  42  USC 
7601;  42  USC  7602 

CFR  Citation:  40  CFR  51.308(e)(1):  40 
CFR  51  Appendix  Y  (New) 

Legal  Deadline:  None 

Abstract:  To  meet  the  Clean  Air  Act's 
requirements,  EPA  published  the 
regional  haze  rule  on  July  1, 1999  (64 
FR  35714).  On  May  24,  2002,  the  DC 
Circuit  vacated  certain  provisions  of  the 
regional  haze  rule  related  to  best 
available  retrofit  technology  (BART). 
Because  of  this  court  dec'  '.on,  we  will 
need  to  re-propose  and  puolish  revised 
BART  provisions  in  the  regional  haze 
rule.  On  July  20,  2001,  we  proposed 
guidelines  intended  to  add  further 
clarifications  to  the  BART  requirements 
in  the  regional  haze  rule.  These 
proposed  BART  guidelines  also  will 
require  a  re-proposal.  The  purpose  of 
this  rulemaldng  is  to  provide  the 
appropriate  changes  to  the  BART 
requirements  and  guidelines,  and  to 
address  additional  issues  related  to 
reasonable  progress  goals  for  the 
visibility  program. 


Small  EntMas  Affected:  No 

Government  Lavala  Affaetad:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4450 

Agency  Contact:  Timothy  Smith, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C504-02,  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-4718 
Fax:  919  541-5489 
Email:  smith.timdepa.gov 

Tom  DriscoU.  Environmental  Protection 

■Agency,  Air  and  Radiation,  C304-04, 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5135 

Fax:  919  541-5489 

Email:  driscoll.tomdepa.gov 

RIN:  206O-AJ31 

3188.  STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES:  MUNICIPAL 
SOUD  WASTE  LANDFILLS: 
AMENDMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401;  42  USC 
7411;  42  USC  7414;  42  USC  7416;  42 
USC  7429;  42  USC  7601 

CFR  Citation:  40  CFR  60.750;  40  CFR 
60.751;  40  CFR  60.752(b)(2){iii)(B);  40 
CFR  60.752(b)(2)(iii)(C);  40  CFR 
60.752(b)(2)(iii)(D);  40  CFR  60758 

Legal  Deadline:  None 

AtMtract:  This  action  will  amend  the 
existing  regulation  entitled  Standards  of 
Performance  for  New  Stationary 
Sovuxies:  Municipal  Solid  Waste 
Landfills,  subpart  WWW  of  40  CFR  Part 
60,  promulgated  on  March  12,  1996. 
The  amendbment  is  being  undertaken  in 
response  to  requests  to  clarify  our 
intent  regarding  what  constitutes  an 
adequate  landfill  gas  treatment  system. 
This  action  also  clarifies  our  intent  to 
exempt  from  control  landfill  gas  that 
is  treated/upgraded.  Furthermore,  it 
clarifies  who  is  responsible  for  control 
of  imtreated  landfill  gas  that  is  sold. 
This  action  is  necessary  to  clarify  our 
intent  regarding  the  issues  discussed 
above.  It  will  improve  implementation 
and  compliance  with  this  regulation. 


Action 


Action 


FR  CMe 


NPRM 
Final  Action 


11/00/02 
10AXV03 


Regulatory  FlaxIbHIty  Analyaia 
Raqulrad:  No 


NPRM 
NPRM 
Fmal  Action 

Regulatory  FlexbOity  Analysia 
Raqulrad:  No 


07/20/01  66  FR  38108 

06/00/03 

06/00/04 


Date         FRCHi        Action 


FR  en* 


NPRMNSPS:  04AXV03 

Municipal  SoM 
Waste  Landfills 

Regulatory  Flexibility  Analyaia 
Raqulrad:  No 
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Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4478 

Sectors  Affected:  562212  Solid  Waste 
LandfiU 

Agency  Contact:  JoLynn  Collins, 

Environmental  Protection  Agency,  Air 

and  Radiation.  C439-01 ,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5671 

Fax:  919  541-0246 

Email:  collin.jolynn@epa.gov 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AJ41 

3189.  NESHAP:  GASOUNE 
DISTRIBUTION  FAaUTIES  — 
AMENDMENT 

Priority:  Substantive.  Nonsignificant 

Legal  AutfMXity:  42  USC  7401 

CFR  Citation:  40  CFR  63.425(e) 

Legal  Deadline:  None 

Abstract:  This  action  will  add  a  DOT 
test  method  as  an  alternative  for 
measuring  emissions  from  railcars.  This 
method  came  to  our  attention 
subsequent  to  promulgation  of  the 
original  rule. 

Timetable: 


Action 


Dal*         FR  CHe 


NPFIM 
Final  Action 


11/00/02 
09/0at)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4479 

Agency  Contact:  Stephen  Shedd, 

Environmental  Protection  Agency,  Air 

and  Radiation.  C439-03,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5397 

Fax:  919  685-3195 

Email:  shedd.steve@epa.gov 

Martha  Smith.  Environmental 

Protection  Agency.  Air  and  Radiation. 

C504-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-2421 


Fax:  919  541-0246 

Email:  smith.martha@epa.gov 

RIN:  206O-AJ42 

3190.  M0CNF1CAT10N  OF  FEDERAL 
ON-BOARD  DIAGNOSTIC 
REGULATIONS  FOR  2004  MODEL 
VEAR  VEHICLES  BELOW  14,000  LBS. 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  12  USC  I70lq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  revisions 
to  the  existing  Light-Duty  On-Board 
Diagnostic  Requirements,  including 
revisions  that  will:  (1)  require  vehicle 
manufacturers  to  monitor  the  catalyst 
for  NOx  emission  performance  in 
addition  to  existing  requirements  to 
monitor  NMHC  performance, 
whichever  is  more  stringent;  (2)  require 
monitoring  of  the  evaporative  emissions 
systems  for  the  presence  of  0.020"  leaks 
or  greater  and  allow  for  non-intrusive, 
engine-off  methods  to  perform 
monitoring  instead  of  the  current 
requirements  to  monitor  for  the 
presence  of  a  0.040"  leak  or  greater 
during  vehicle  operation;  (3)  allow  the 
use  of  the  Control  Area  Network  (CAN) 
Protocol  (SAE  15765-4)  for  OBD 
communications  in  addition  to  the 
other  allowable  SAE  (J1850,  J1939)  and 
ISO  (9141,  14230-4);  (4)  new  software 
and  hardware  changes  to  aid  in  OBD- 
I/M  program  implementation  including 
adding  vehicle  identification  number 
(VIN)  to  the  generic  datastream, 
confining  the  physical  location  of  the 
data  link  connector,  and  allowing  the 
use  of  the  malfunction  indicator  lamp 
(MIL)  and  a  special  key  sequence  to 
indicate  readiness;  (5)  add  new  generic 
data  stream  parameters  to  aid  in  the 
repair  and  diagnosis  of  vehicle 
malfunctions;(6)  require  manufacturers 
to  record  critical  pieces  of  OBD 
information  under  the  CAP  2000  In-Use 
Verification  Program  (lUVP);  and{7) 
establish  new  OBD  in-use  performance 
demonstration  standards  used  to 
determine  appropriate  frequency  of 
monitoring  in  the  real  world;  such  in- 
use  performance  standards  do  not 
currently  exist  which  places  a  greater 
biuden  on  our  in  use  program. 


FR  CM* 


NHHM 


11/0(V02 


Regulatory  FleidbHIty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4583 

Sectors  Affected:  33611  Automobile 
and  Light  Duty  Motor  Vehicle 
Manufactiuing 

Agency  Contact:  Arvon  Mitcham, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6402,  Washington,  E)C 

20460 

Phone:  734  214-4522 

Fax:  734  214-4053 

Email:  mitcham.arvon@epa.gov 

Holly  Pugliese,  Environmental 

Protection  Agency.  Air  and  Radiation, 

6402 

Phone:  734  214-4288 

Fax:  734  214-4053 

Email:  pugliese.holly@epa.gov 

RIN:  206O-AJ77 

3191.  PORTLAND  CEMENT 
MANUFACTURING  INDUSTRY 
NESHAP:  AMENDMENT  TO 
IMPLEMENT  COURT  REMAND 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  40  CFR  63.1340  to 
63.1359  (Revision) 

Legal  Deadline:  None 

Abstract:  The  Portland  Cement 
Manufacturing  Industry  NESHAP  was 
promulgated  June  14,  1999,  and  has 
been  codified  in  40  Code  of  Federal 
Regulations  63,  Subpart  I.I.I..  The  Sierra 
Club  and  the  National  Lime  Association 
petitioned  the  court  to  review  Subpart 
LLL,  while  the  American  Portland 
Cement  Alliance  (APCA)  opted  to 
negotiate  a  settlement  agreement.  (Note 
that  there  is  currently  a  separate  rule 
under  development  to  amend  Subpart 
LLL  to  implement  the  settlement 
agreement  with  the  APCA  —  SAN 
4524.  RIN  2060-AJ57)  On  December  15, 
2000,  a  panel  of  the  D.C.  Circuit  issued 
its  opinion  in  National  Lime  Ass'n  v. 
EPA.  The  Court  remanded  the  three 
standards  for  which  we  established 
floors  of  no  control  (hydrogen  chloride 
[HCll.  total  hydrocarbon  (THC),  and 
mercury  [Hg)).  The  Court  found  that  we 
committed  error  in  not  considering 
other  means  of  control,  in  particular, 
control  of  HAPs  in  raw  materials  and 
in  fossil  fuels.  The  Court  also  remanded 
that  we  consider  setting  beyond-the- 
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floor  standards  for  HAP  metals,  for 
which  particulate  matter  (PM)  is  a 
surrogate.  This  action  will  consist  of 
amendments  to  respond  to  the  court 
remand. 

Timetable: 


Action 


FR  Cite 


NPRM 


06/00A)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  information:  SAN  No.  4585 

Sectors  Affected:  32731  Cement 
Manufacturing 

Agency  Contact:  Joseph  P.  Wood, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C504-05,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5446 
Fax:  919  541-5600 
Email:  wood.joe@epa.gov 

James  U.  Crowder,  Enviroimiental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.iim@epa.gov 

RIN:  2060-AJ78 

3192.  MODIFICATION  OF  AUTHORfTY 
TO  GRANT  ALTERNATIVE  METHOD 
APPROVALS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  Currently,  stationary  source 
regulations  cite  specific  test  methods  to 
demonstrate  compliance.  If  a  source 
locates  a  test  method  which  will 
measure  the  regulated  pollutant(s)  with 
similar  precision  and  accuracy  to  the 
method  cited  in  the  regulation,  and 
wotdd  like  to  use  the  alternative 
method,  the  soiirce  must  petition  the 
EPA  (along  with  data  docimienting  the 
applicability  of  the  alternative)  to  allow 
the  alternative  method.  Each  of  these 
alternative  method  approvals  by  letter 
may  currently  only  be  granted  to  a 
specific  source.  Source  category-wide 
approvals  must  be  published  for 
comment  in  the  Federal  Register.  Due 


to  budgetary  and  time  constraints,  the 
process  constrains  industry  trade 
associations  from  developing  and 
submitting  alternative  test  methods. 
Therefore,  the  purpose  of  this 
rulemaking  is  to  modify  the  regulations 
to  allow  source  category-wide 
alternative  method  approvals  to  be 
issued  by  letter. 

Tlm«tat>ie: 


Action 


Dale 


FR  Cite 


NPRIM  10/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4*547 

Agency  Contact:  Rima  Howell, 

Envirorunental  Protection  Agency,  Air 

and  Radiation,  D205-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-0443 

Fax:  919  541-1039 

Email:  howell.rima@epa.gov 

Connie  Oldham,  Environmental 

Protection  Agency,  Air  and  Radiation. 

D205-02,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-7774 

RIN:  2060-AJ83 

3193.  PERFORMANCE 
SPECIFICATIONS  FOR  CONTINUOUS 
PARAMETER  MONITORING  SYSTEMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  60  app  B  (New): 
40  CFR  60  app  F  (Revision) 

Legal  Deadline:  None 

Abstract:  This  action  proposes 
Performance  Specification  17  (PS-17), 
Quality  Assiuance  (QA)  Procedure  4, 
and  amendments  to  Appjendix  F,  QA 
Procediue  1.  Performance  Specification 
17  and  QA  Prorodiire  4  apply  to 
continuous  parameter  monitoring 
systems  (CPMS).  Many  of  the  rules 
promulgated  imder  40  CFR  part  63 
require  owners  and  operators  of 
affected  emission  units  to  install  and 
operate  CPMS  to  monitor  various 
parameters,  such  as  temperature, 
pressure,  flow  rate,  and  pH,  associated 
with  the  operation  and  performance  of 
emission  control  devices.  However, 
few,  if  any,  of  those  rules  specify 
complete  procedures  for  ensuring  the 
quality  of  the  data  measured  by  CPMS. 


The  proposed  PS-17  establishes 
procedures  and  other  requirements  that 
will  ensure  that  those  CPMS  are 
properly  selected,  installed,  and  placed 
into  operation.  The  proposed  QA 
Procediu^  4  specifies  procedures  that 
will  ensure  that  those  CPMS  provide 
quality  data  on  an  ongoing  basis.  Both 
PS-17  and  QA  Procedure  4  will  help 
to  ensure  compliance  with  emission 
limitations  established  under  40  CFR 
part  63.  Procedure  1  of  Appendix  F 
ourently  addresses  QA  procedures  for 
continuous  emission  monitoring 
systems  (CEMS)  that  measure  a  single 
pollutant.  The  proposed  amendments  to 
QA  Procedure  1  broadens  the 
procedure  to  address  the  unique 
requirements  of  CEMS  that  are  used  for 
monitoring  multiple  pollutants. 
Because  several  of  the  regulations 
promulgated  under  40  CFR  part  63 
require  multiple  pollutant  CEMS.  these 
amendments  are  needed  to  ensure  those 
CEMS  are  operated  in  a  manner  that 
ensures  the  quality  of  the  emission  data 
collected.  This  action  is  not  expected 
to  have  any  impacts  on  small  entities 
or  State,  local,  or  tribal  governments. 

Timetabis: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No,  4584 

Sectors  Affected:  21  Mining;  22 
Utilities:  31-33  Manufacturing:  486 
Pipeline  Transportation;  562212  Solid 
Waste  Landfill:  562213  Solid  Waste 
Combustors  and  Incinerators 

Agency  Contact:  Barrett  Parker, 

Environmental  Protection  Agency,  Air 

and  Radiation,  EN-341W,  D243-02, 

RTP.  NC  27711 

Phone:  919  541-5635 

Fax:  919  541-1039 

Email:  parker.barrett@epa.gov 

Frederick  J.  Thompson,  Environmental 

Protection  Agency,  Air  and  Radiation, 

MD-19,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-2707 

Email:  thompson.fred@epa.gov 

RIN:  2060-AJ86 
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3194.  NESHAP:  BRICK  AND 
STRUCTURAL  CLAY  PRODUCTS 
MANUFACTURING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  NPRM,  Statutory,  May 

1.  2001. 

Abstract:  The  briclc  and  structural  clay 
products  industry  primarily  includes 
facilities  that  manufactiire  bhcli.  clay, 
pipe,  roof  tile,  extruded  floor  and  wall 
tile,  and  other  extruded  dimensional 
clay  products  from  clay,  shale,  or  a 
combination  of  the  two.  The 
manufacture  of  brick  and  structiu^l 
clay  products  involves  mining,  raw 
material  processing  (crushing,  grinding, 
and  screening),  mixing,  forming,  cutting 
or  shaping,  drying,  and  iiring. 


Action 


Dal*  FR  CM* 


NPRM  11/00/02 

Final  Action  11AXV03 

Regulatory  Flexlliility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4325 

Sectors  Affected:  327121  Brick  and 
Structural  Clay  Tile  Manufacturing; 
327123  Other  Structural  Clay  Product 
Manufacturing 

Agency  Contact:  Mary  K.  Johnson, 

Enviroimiental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5025 

Fax:  919  541-5450 

Email:  johnson.mary^pa.gov 

James  U.  Crowder,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim9epa.gov 

RIN:  2060-AJ91 

3195.  MODIFICATION  OF  ANTI- 
DUMPING BASEUNES  FOR 
GASOUNE  PRODUCED  OR 
IMPORTED  FOR  USE  IN  HAWAII, 
ALASKA  AND  THE  U.S.  TERRITORIES 

Priority:  Substantive,  Nonsignificant 

Lagai  Authority:  42  USC  7414:  42  USC 
7545:  42  USC  7601(a) 


CFR  Citation:  40  CFR  80  (Revision) 

Legal  Deadline:  None 

Alistract:  "Dumping"  refers  to  the 
practice  whereby  refiners  making  clean 
fuels  for  certain  markets  (such  as 
reformulated  gasoline  for  clean-air 
purposes)  take  the  pollutants  removed 
from  the  clean  fuels  and  "dump"  them 
into  other  fuels  they  are  producing  for 
other  markets.  This,  if  allowed,  would 
make  those  other  fuels  even  dirtier  than 
before,  and  so  the  Clean  Air  Act 
prohibits  this  practice.  EPA  has  existing 
"anti-dumping"  rules  on  the  boolis  that 
codify  this  Clean  Air  Act  prohibition. 
This  action  proposes  to  allow  refiners 
and  importers  of  conventional  gasoline 
produced  or  imported  for  use  in 
Hawaii,  Alaska,  the  Commonwealth  of 
Puerto  lUco,  the  Virgin  Islands,  Guam 
and  the  Conunonwealth  of  the  Northern 
Mariana  Islands  to  petition  EPA  to 
modify  their  baselines  to  use  the  most 
appropriate  seasonal  baseline  and 
Complex  Model  for  piuposes  of 
compliance  with  the  RFC  program's 
anti-dumping  requirements. 
Specifically,  this  action  would  allow 
refiners  and  importers  to  petition  EPA 
to  use  the  summer  Complex  Model  for 
all  anti-dumping  baseline  and 
compliance  determinations  for 
conventional  gasoline  produced  or 
imported  for  use  in  iiawaii.  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam  and  the 
Commonwealth  of  the  Northern 
Mariana  Islands.  This  action  would 
allow  refiners  and  importers  to  petition 
EPA  to  use  the  winter  Complex  Model 
for  all  anti-dumping  baseline  and 
compliance  purposes  in  Alaska.  We  are 
proposing  this  action  to  address  certain 
inconsistencies  in  the  RFG  program's 
anti-dumping  provisions  which  may 
have  significant  unintended  negative 
impacts  on  refiners  and  importers.  In 
addition,  this  action  proposes  to  modify 
the  anti-dumping  provisions  to  address 
compliance  in  certain  situations  where 
a  refinery  becomes  non-operational 
during  the  annual  averaging  period. 
This  action  is  intended  to  address 
compliance  issues  where  a  refinery 
does  not  produce  sufficient  "siunmer" 
gasoline  to  offset  the  higher  emissions 
of  "winter  gasoline  due  to  the  refinery 
becoming  non-operational  during  the 
annual  averaging  period.  Today's 
proposed  actions  would  not 
compromise  the  environmental  goals  of 
the  RFG  program,  or  result  in  any 
environmental  degradation.  Today's 
proposed  actions  would  not  have  any 


negative  impact  on  small  businesses  or 
State/local/tribal  governments. 

Thnetabla: 


Action 


FR  CM* 


NPRM  11AXV02 

Regulatory  FlexfellHy  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4632 

Agency  Contact:  Marilyn  Bermett, 

Environmental  I*rotection  Agency,  Air 

and  Radiation,  6406J,  Washington,  DC 

20460 

Phone:  202  564-8989 

Fax:  202  565-2085 

Email: 

bennett.marilyn@epamail.epa.gov 

RIN:  2060-AK02 

3196.  PERFORMANCE-BASED 
MEASUREMENT  SYSTEM  FOR  FUELS: 
CRITERIA  FOR  SELF-QUAUFYING 
ALTERNATIVE  TEST  METHODS; 
DESCRIPTION  OF  OPTIONAL 
STATISTICAL  QUALITY  CONTROL 
MEASURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7545 

CFR  Citation:  40  CFR  80 

LAgal  Deadline:  None 

Abstract:  Transportation  fuels  (like 
gasoline  and  diesel  fuel)  are  regulated 
by  EPA  imder  the  Clean  Air  Act  to 
control  the  emissions  that  result  when 
they  are  burned  in  engines,  and  also 
to  protect  engines'  emission  control 
equipment.  Fuels  regulations  require 
measurement  of  various  of  the  fuels' 
properties,  and  prescribe  "designated" 
analytical  methods  for  that  purpose. 
This  regulation  is  intended  to  provide 
a  way  for  regulated  parties  to  self- 
qualify  alternatives  to  the  designated 
measurement  methods  that  may  be 
cheaper,  quicker,  simpler,  more 
amenable  to  automation,  or  otherwise 
preferable.  The  regulation  will  also 
prescribe  a  minimum  level  of  statistical 
qiiality  control  for  all  fuels  test 
methods,  designated  or  alternative.  The' 
regulations  should  quicken  the 
adoption  of  new  measiuement 
technologies  by  removing  the  need  for 
multiple  method-specific  rule-makings, 
but  to  do  so  in  a  way  that  will  not 
degrade  the  performance  of  the  overall 
measiuement  system.  The  qualification 
criteria  are  designed  to  admit  only 
methods  that  are  as  precise  as  the 
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designated  methods  and  can  be  made 
to  accurately  predict  designated  method 
measurements.  Introduction  of 
statistical  quality  control  for  all 
methods  should  improve  measurement 
precision  and  accuracy  in  actual 
practice  across  all  methods. 

Timetable: 


Action 


Dal*        FR  Cite 


NPRM 


11AXV02 


Regulatory  Flexllilllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4633 

Sectors  Affected:  324199  All  Other 
Petroleum  and  Coal  Products 
Manufacturing;  54199  All  Other 
Professional,  Scientific  and  Technical 
Services:  42271  Petroleum  Bidk 
Stations  and  Terminals;  48691  Pipi^line 
Transportation  of  Refined;  334516 
Analytical  Laboratory  Instrument 
Manufacturing 

Agency  Contact:  John  Holley, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6406J,  Washington,  DC 

20460 

Phone:  202  564-9305 

Fax:  202  565-2085 

Email:  holley.john@epa.gov 

Joseph  Sopata,  Environmental 

Protection  Agency,  Air  and  Radiation, 

6406J 

Phone:  202  564-9034 

Fax:  202  565-2085 

Email:  sopata.ioedepa.gov 

RIN:  2060-AK03 


3197.  REGULATION  OF  FUEL  AND 
FUEL  ADOmVES:  EXTENSION  OF 
CAUFORNU  ENFORCEMENT 
EXEMPTIONS  FOR  REFORMULATED 
GASOUNE  TO  CAUFORMA  PHASE  3 
GASOUNE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7414;  42  USC 
7545;  42  USC  7601(a) 

CFR  Citation:  40  CFR  80.81 

Legal  Deadline:  None 

AlMtract:  EPA  is  proposing  to  exempt 
refiners,  importers,  and  blenders  of 
gasoline  subject  to  the  State  of 
California's  reformulated  gasoline 
regulations  bom  certain  enforcement 
provisions  in  the  federal  reformulated 
(RFC)  regulations.  Certain  exemptions 


imder  the  Federal  RFG  program  already 
apply  to  California  Phase  2  gasoline, 
but  additional  exemptions  are 
necessary  to  cover  Phase  3  gasoline. 

Tlmetabla: 


Action 


Dale        FR  Cits 


NPRM 
Final  Action 


11AXV02 
05AXV03 


Regulatory  FlaxHMIIty  Aitalysls 
Required:  No 

Snwll  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4634 

Sectors  Affected:  32411  Petroleum 
Refineries;  32511  Petrochemical 
Manufocturing 

Agency  Contact:  Anne-Marie 
Pastorkovich,  Environmental  Protection 
Agency,  Air  and  Radiation,  6406J, 
Washington,  DC  20460 
Phone:  202  564-8987 
Fax:  202  565-2085 
Email:  pastorkovich.anne- 
marie@epa.gov  - 

Dave  Kortimi,  Environmental  Protection 

Agency,  Air  and  Radiation,  6406J 

Phone:  202  564-9022 

Fax:  202  565-2085 

Email:  kortum.dave@epa.gov 

RIN:  2060-AK04 


3198.  PROTECTION  OF 
STRATOSPHERIC  OZONE:  USTING 
OF  SUBSTITUTES  FOR  OZONE- 
DEPLETING  SUBSTANCES— N- 
PROPYLBROMIDE 

Priority:  Substantive,  Nonsignificant 

LegaM  Authority:  42  USC  7414;  42  USC 
7601;  42  USC  7671  to  7671q 

CFR  Citation:  40  CFR  82  (Revision) 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  to  add  n- 
propylbromide  (nPB)  to  the  list  of 
acceptable  substitutes  for  class  I  and 
class  n  ozone  depleting  substances 
used  as  solvents  for  general  metals, 
precision,  and  electronics  cleaning,  as 
well  as  in  aerosol  solvent  applications. 
This  would  provide  another  alternative 
to  solvents  with  higher  ozone  depletion 
potential  that  industry  is  interested  in 
using.  The  rule  would  propose  finding 
nPB  not  acceptable  as  a  substitute  for 
use  in  adhesives  due  to  its  toxicity  and 
the  greater  emissions  bom  that 
application.  The  rule  also  would 
propose  specific  conditions  on  the  use 


of  nPB  as  a  solvent.  These  might 
include  limiting  the  specific 
applications  in  which  it  may  be  used 
to  those  with  low  emissions  and 
requiring  exposure  limits  consistent 
with  industry  practices.  This  will 
ensure  that  nPB  is  used  in  a  manner 
that  is  safe  and  environmentally 
protective.  OSHA  does  not  currently 
regulate  nPB.  EPA  would  revise  our 
ruling  to  adopt  whatever  OSHA 
requires  if  OSHA  later  regulates  the  use 
of  nPB.  If  finalized  as  proposed,  this 
rule  would  be  consistent  with  most 
existing  industry  practices  and  would 
impose  little  or  no  buirden  on  industry. 

Timetable: 


Action 


Date  FR  CM* 


NPRM 
Final  Action- 


12/00A)2 
09/00A)3 


Regulatory  Flexil>illty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4599 

Sectors  Affected:  331  Primary  Metal 
Manufacturing;  332  Fabricated  Metal 
Product  Manufacturing;  333  Machinery 
Manufacturing;  334  Computer  and 
Electronic  Product  Manufactiiring;  336 
Transportation  Equipment 
Manufacturing;  337  Furniture  and 
Related  Product  Manufacturing;  32615 
Urethane  and  Other  Foam  Product 
(except  Polystyrene)  Manufactiuing 

Agency  Contact:  Margaret  Sheppard, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6205J,  Washington,  DC 

20460 

Phone:  202  564-9163 

Fax:  202  565-2155 

Email:  sheppard.margaret@epa.gov 

Erin  Birgfeld,  Envirotmiental  Protection 

Agency,  Air  and  Radiation,  6205J, 

Washington,  DC  20460 

Phone:  202  564-9079 

Fax:  202  565-2155 

Email:  birgfeld.erin@epa.gov 

RIN:  2060-AIC26 

3199.  •  AIR  QUALITY:  REVISION  TO 
DEFINmON  OF  VOLATILE  ORGANIC 
COMPOUNDS  —  EXCUJSION  OF  4 
COMPOUNDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7407(d) 

CFR  Otatton:  40  CFR  51 

None 
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Abstract:  This  is  a  deregulatory  action 
to  exclude  four  compounds  from  the 
list  of  volatile  organic  compounds 
(VOCs)  on  the  basis  that  these 
con.  pounds  make  a  negligible 
contribution  to  tropospheric  ozone 
formation.  These  four  compounds  are: 
l,l,1.2,2.3.3-heptafluoro-3-methoxy- 
propane  (n-C3F70CH3;  3-ethoxy- 
. 1,1 .2,3.4.4.5, 5.6.6,6-dodecafluoro-2- 
(trifluoromethyl)  hexane  (known  as 
HFE-7500.  HFE-S702.  T-7145.  and  L- 
15381):  1,1.1.2.3.3.3- 
heptafluoropropane  (known  as  HFC 
227ea):  and  methyl  formate 
(HCOOCHS).  These  compounds  have 
potential  for  use  as  refrigerants,  fire 
suppressants,  aerosol  propellants, 
sterilants.  blowing  agents  (used  in  the 
manufacture  of  foamed  plastic),  and 
solvents.  This  action  will  remove  the 
necessity  to  control  these  four 
compounds  as  VOCs  in  State 
Implementation  Plans  for  attaining  the 
ozone  standard. 

Timetabto: 


Action 


FR  CM* 


NPRM  11/00/02 

Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4683 

Sectors  Affected:  325  Chemical 
Manufactxiring 

Agency  Contact:  David  Sanders. 

Environmental  Protection  Agency.  Air 

and  Radiation,  C539-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-3356 

Fax:  919  541-0824 

Email:  sanders.dave@epa.gov 

William  L.  Johnson.  Enviroiunental 

Protection  Agency,  Air  and  Radiation. 

C539-02,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5245 

Fax:  919  541-0824 

Email:  jqhnson.williamldepa.gov 

I:  2060-AK37 


Proposed  Rule  Stage 


Abstract:  EPA  is  proposing  to  revise 
one  narrow  aspect  of  the  Section  126 
Rule,  which  was  promulgated  January 
18,  2000.  The  rule  requires  certain 
sources  located  in  the  eastern  United 
States  to  reduce  their  NOx  emissions 
for  purposes  of  reducing  ozone 
transport.  EPA  coordinated  the  Section 
126  Rule  with  a  related  ozone  transport 
rule,  known  as  the  NOx  State 
implementation  plan  call  (NOx  SIP 
Call),  which  also  addresses  ozone 
transport  in  the  eastern  United  States. 
The  EPA  established  the  same 
compliance  date  for  both  rules.  May  1, 
2003.  The  EPA  included  a  provision  in 
the  Section  126  Rule  which  provided 
that  where  a  State  adopted,  and  EPA 
approved,  a  SIP  controlling  transport 
under  the  NOx  SIP  Call,  and  with  a 
May  1.  2003  compliance  date,  EPA 
would  withdraw  the  Section  126 
requirements  for  sources  in  that  State. 
This  was  a  practical  way  to  address  the 
overlap  between  the  two  rules  and 
avoid  having  sources  be  subject  to  two 
sets  of  potentially  different  NOx 
transport  control  requirements.  As  the 
result  of  court  actions,  the  compliance 
dates  for  the  Section  126  Rule  and  the 
NOx  SIP  Call  have  both  been  delayed 
imtil  May  31,  2004.  In  addition,  the 
NOx  SIP  Call  has  been  divided  into  two 
phases.  Therefore,  it  is  necessary  to 
revise  the  Section  126  Rule  withdrawal 
provision  so  that  it  will  continue  to 
operate  under  these  new  circumstances. 
This  proposal  would  not  create  any 
new  requirements  and  there  are  no 
associated  costs. 

Timetable: 


Email:  grano.doug@epa.gov 
RiN:  2060-AK41 


Action 


FR  Cits 


NPRM 


11AXV02 


3200.  •  SECTION  126  RULE 
WTTHORAWAL  PROVISION 

Priority:  Substantive,  Nonsignificant 

l.egai  Authority:  42  USC  7426 

CFR  Citation:  40  CFR  52 

l.sgal  Deadline:  None 


3201.  •  PREVENTION  OF  SIGNIRCANT 
DETERIORATION  (PSD)  AND 
NONATTAINyENT  NEW  SOURCE 
REVIEW  (NSR):  CI.EAN  UNITS 

Priority:  Other  Significant 

Lagal  Authority:  Clean  Air  Act  Title  I 

CFR  Citation:  40  CFR  51 

Legal  Deadline:  None 

Al>stract:  This  proposed  rule  would 
revise  the  provisions  for  the  clean  unit 
test  contained  in  the  major  New  Source 
Review  (NSR)  requirements.  This  action 
proposes  to  revise  the  length  of  the 
clean  unit  designation  period  contained 
in  the  final  NSR  rules.  The  current 
rules  allow  for  clean  unit  designation 
to  be  used  for  10  years  provided  the 
source  meets  the  requirements  to 
maintain  clean  unit  status.  This 
proposed  rule  would  recognize  that  the 
average  life  expectancy  of  control 
equipment  is  15  years  rather  than  the 
10  years  contained  in  the  final  rules. 
Permitting  agencies  and  industry  will 
benefit  from  this  action  by  potentially 
reducing  the  number  of  future  permit 
actions.  As  a  result,  this  action  reduces 
the  compliance  burden,  including 
annual  compliance  costs,  for  all  sources 
subject  to  the  major  NSR  program 
requirements. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4689 

Agency  Contact:  Carla  Oldham, 

Environmental  Protection  Agency.  Air 

and  Radiation,  C539-02.  RTP,  NC  27711 

Phone:  919  541-3347 

Fax:  919  541-0824 

Email:  oldham.carla@epa.gov 

Doug  Grano,  Environmental  Protection 
Agency,  Air  and  Radiation,  C539-02, 
RTP.  NC  27711 
Phone:  919  541-3292 
Fax:  919  541-0824 


AcUon 


FR  Cits 


NPRM 
Final  Action 


11AXV02 
10/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.eveis  Affected:  Federal, 

State 

Additional  Information:  SAN  No.  4691 

Agency  Contact  Juan  Santiago, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C33903,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-1084 

Fax:  919  541-5509 

Email:  santiago.juan@epa.gov 

Lynn  Hutchinson,  Environmental 

Protection  Agency,  Air  and  Radiation. 

C33903.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5795 

Fax:  919  541-5509 
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EPA— Clean  Air  Act  (CAA) 


Proposed  Rule  Stage 


Email:  hutchinson.lynn0epa.gov 
RIN:  2060-AK42 

3202.  •  EXTENOON  OF  ALTERNATIVE 
COMPLIANCE  PERODS  UNDER  THE 
ANTI-DUMPING  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  CAA  sec  114:  CAA  sec 
211:  CAA  sec  301(a) 

CFItCitation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract  "Dumping"  refers  to  the 
practice  whereby  refiners  making  clean 
fuels  for  certain  markets  (such  as 
reformulated  gasoline  for  clean-air 
purposes)  take  the  pollutants  removed 
bom  the  clean  fuels  and  "dump"  them 
into  other  fuels  they  are  producing  for 
other  markets.  This,  if  allowed,  would 
make  those  other  fuels  even  dirtier  than 
before,  and  so  the  Clean  Air  Act 
prohibits  this  practice.  EPA  has  existing 
"anti-diunping"  rules  on  the  books  that 
codify  this  Clean  Air  Act  prohibition. 
This  direct  final  rule  will  amend  the 
existing  anti-dumping  regulations  by 
setting  forth  procedures  for  allowing  an 
alternative  compliance  period  of  not 
more  than  seven  years  for  a  small,  start 
up  refiner. 

Timetal>le: 


Action 


Dais         FR  Cite 


NPRM 

Direct  Final  Rule 


11/00/02 
11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affscted:  None 

Additional  Information:  SAN  No.  4694 

Agency  Contact:  Anne-Marie  C. 
Pastorkovich,  Environmental  Protection 
Agency,  Air  and  Radiation,  6406J, 
Washington.  DC  20460 
Phone:  202  564-8987 
TDD  Phone:  202  564-2085 
Fax:  202  565-2085 
Email:  pastorkovich.anne- 
marie@epa.gov 

Deborah  Wood,  Environmental 

Protection  Agency,  Air  and  Radiation, 

6406J 

Phone:  202  564-9249 

TDD  Phone:  202  564-2085 

Fax:  202  565-2085 

Email:  wood.deborah@epa.gov 

RIN:  2060-AK43 


3203.  e  PROTECTION  OF 
STRATOSPHERIC  OZONE: 
ADJUSTING  ALLOWANCES  FOR 
CLASS  I  SUBSTANCES  FOR  EXPORT 
TO  ARTICLE  5  COUNTRIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  42  USC  7414;  42  USC 
7601;  42  USC  7671-7671q 

CFR  Citation:  Not  Yet  Determined 


None 

Alwlract:  This  action  reinforces  the 
economic  incentives  related  to  the 
transition  of  Article  5  countries  to 
ozone-depleting  substance  alternatives. 
Currently,  Article  5  allowances  are 
determined  as  a  percentage  of  total 
production  allowances  assigned  to  US 
companies  for  Class  I  ozone-depleting 
substances.  In  accordance  with  the 
Beijing  Amendments  of  the  Montreal 
Protocol,  this  action  establishes  Article 
5  allowances  independently  of  total 
production  allowances. 

Timetable: 


Action 


Dais 


FR  Cite 


NPRM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  i.evels  Affected:  None 

Additlonai  information:  SAN  No.  4697 

Agency  Contact:  Suzaime  Kocchi, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6205J,  Washington,  DC 

20460 

Phone:  202  564-5289 

Fax:  202  565-2155 

Email:  kocchi.suzaime@epa.gov 

Tom  Land,  Enviroiunental  Protection 
Agency,  Air  and  Radiation,  6205J, 
Washington,  DC  20460 
Phone:  202  564-9185 
Fix:  202  565-2155 
Email:  land.tom@epa.gov 

RIN:  2060-AK45 

3204.  e  SELECTION  OF  THE  ORDER 
OF  SANCTIONS  FOR  TITLE  V 
OPERATING  PERMITS  PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  766la(d):  42 
USC  7661a(g);  42  USC  7661a(i) 

CFR  Citation:  40  CFR  70 

Legal  Deadline:  None 

AtMtract  This  rule  would  establish  the 
order  of  sanctions  for  operating  permits 


program  deficiencies  under  the 
mandatory  sanctions  provisions  of  title 
V  of  the  Clean  Air  Act.  This  rule  wouid 
stipulate  that  an  emission  offset 
sanction  applies  first  and  a  highway 
funding  sanction  six  months  latec 
Sanction  application  under  section  502 
of  the  Clean  Air  Act  is  automatic  under 
the  timeframes  prescribed  once  EPA 
selects  the  sanction  order;  EPA's  only 
discretion  concerns  the  ordering  of 
sanctions  as  discussed  above.  Thus,  the 
only  relevant  potential  impact  is  the 
effect  of  applying,  as  a  general  matter, 
the  emission  ofket  sanction  six  months 
before  the  highway  sanction.  The  EPA 
does  not  believe  this  will  have  a 
significant  impact  given  the  short 
period  of  time  the  offset  sanction  will 
apply  before  the  highway  sanction 
would  apply  when  States  fail  to  correct 
title  V  deficiencies.  Moreover,  EPA  also 
believes  that,  in  the  event  applying  the 
highway  sanction  is  not  necessary  six 
months  following  the  offset  sanction, 
because  the  State  has  corrected  the 
deficiency  prompting  the  finding, 
applying  the  offset  sanction  first 
eliminates  the  need  for  EPA  and  other 
agencies  to  bear  the  greater 
administrative  and  implementation 
burden  of  having  to  effectuate  the 
highway  sanction. 

TimetaMa: 


Action 


Dale         FR  Cits 


NPRM 
Final  Action 


11/00/02 
01/00«)3 


Regulatory  FlexitiiHty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ljeveis  Affected:  None 

Additional  Information:  SAN  No.  4700 

Agency  Contact:  Scott  Voorhees, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C304-04,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5348 

Fax:  919  541-5509 

Email:  voorhees.scott@epa.gov 

Steve  Hitte,  Environmental  Protection 
Agency,  Air  and  Radiation,  C304-04, 
Research  Triangle  Park,  NC  27711 
Phone:  919  541-0886 
Fax:  919  541-5509 
Email:  hitte.steve@epa.gov 

RIN:  2060-AK46 
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EP/^-Ctoan  Air  Act  (CAA) 


3205.  •  PROTECnON  OF 
STRATOSPHERIC  OZONE: 
ALLOCATION  OF  ESSENTIAL  USE 
ALLOWANCES  FOR  CALENDAR  YEAR 
2003 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7414:  42  USC 
7601;  42  USC  7671:  42  USC  7671q 

CFR  Citation:  40  CFR  82.4 

Legal  Deadline:  None 

Abstract:  With  this  action,  EPA  will  be 
allocating  essential-use  allowances  for 
import  and  production  of  class  I 
stratospheric  ozone  depleting 
substances  (ODSs)  for  calendar  year 
2003.  Essential-use  allowances  permit  a 
person  to  obtain  controlled  class  I 
ODSs  as  an  exemption  to  the  January 
1,  1996  regulatory-  phase-out  of  class  I 
ODS  solely  for  the  designated  essential 
purpose.  This  regulation  will  allocate 
essential  use  allowances  for  CFCs  for 
use  in  metered  dose  inhalers  for  the 
treatment  of  asthma  and  chronic 
obstructive  lung  disease,  and  methyl 
chloroform  for  use  in  the  space  shuttle 
and  titan  rockets. 

Thntabia: 

Action 


FR  CM* 


NPRM 
Final  Action 


11/0(V02 
01/00/03 


Regulatory  FlexibUity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Giovemment  Levels  Affected:  None 

Additional  Information:  SAN  No.  4710 

Agency  Contact:  Erin  Birgfeld, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6205J.  Washington.  DC 

20460 

Phone:  202  564-9079 

Fax:  202  565-2155 

Email:  birgfeld.erin®epa.gov 

RIN:  2060-AK48 


Proposed  Rule  Stage 


3206.  •  NESHAP  FOR  SOURCE 
CATEGORIES:  GENERAL 
PROVISIONS;  AMENDMENTS  FOR 
POLLUTION  PREVENTION 
ALTERNATIVE  COMPUANCE 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  42  USC  7401  et  seq. 
CFR  Citation:  40  CFR  63.2  (Amended); 
40  CFR  63.17 

Legal  Deadline:  None 

Abstract:  We  are  proposing 
amendments  to  the  Part  63  General 
Provisions  that  would  allow  facilities 
that  are  subject  to  a  maximum 
achievable  control  technology  (MACT) 
subpart  to  discontinue  imnecessary 
requirements  if.  through  pollution 
prevention  measures,  they  achieve  and 
can  demonstrate  continued  hazardous 
air  pollutant  (HAP)  emission  reductions 
equivalent  to  or  better  than  the  MACT 
level  of  control.  We  are  proposing  these 
amendments  to  encourage  and  promote 
pollution  prevention,  which  is  our 
strategy  of  first  choice  in  reducing  HAP 
emissions.  We  expect  these 
amendments  to  result  in  no  additional 
burden  for  sources  and  air  pollution 
control  agencies.  This  effort  is  the 
product  of  discussions  with  State  and 
local  air  pollution  control  officials. 
There  also  are  no  significant  policy 
issues. 


Action 


FR  Cite 


NPRM 


uioomz 


Regulatory  FlexK>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 
Additional  Infonnation:  SAN  No.  4719 

Agency  Contact:  Steve  Fruh. 
Environmental  Protection  Agency.  Air 
and  Radiation,  C439-04.  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-2837 
Fax:  919  541-0942 
Email:  fruh.steve®epa.gov 


Susan  Wyatt.  Environmental  Protection" 

Agency,  Air  and  Radiation.  C504-05, 

Research  Triangle  Park.  NC  27711 

Phone:  919  541-5674 

Fax:  919  541-0942 

Email:  wyatt.susan®epa.gov 

RIN:  206(>-AK54 


3207.  •  CAUFORMA  GASOUNE 
TECHNICAL  CORRECTION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7414;  42  USC 
7521(1):  42  USC  7545;  42  USC  7601(a) 

CFR  Citation:  40  CFR  80.81(a) 

Ijegal  Oeadlina:  None 

Abstract:  This  rule  corrects  final 
regulations  which  were  published  in 
the  Federal  Register  on  March  29,  2001 
(66  FR  17230).  The  corrected  regiJatory 
provision  restores  the  definition  of 
California  gasoline  as  used  in  the 
enforcement  exemptions  for  California 
gasoline  imder  the  regulation  of  fuels 
and  fuel  additives. 

Timetable: 

Action 


FR  Cite 


NPRM 

Direct  Final  Rule 


11AXV02 
11AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  AffectMl:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4722 

Agency  Contact:  Christine  M.  Bnmner. 

Environmental  Protection  Agency.  Air 

and  Radiation,  Washington.  DC  20460 

Phone:  734  214-4287 

Fax:  734  214-4051 

Email:  brunner.christine@epa.gov 

John  Hannon.  Environmental  Protection 
Agency,  Air  and  Radiation 
Phone:  202  564-5563 
Email:  hannon.)ohn@epa.gov 

RIN:  206(>-AK56 
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Environmental  Protection  Agency  (EPA) 
Clean  Air  Act  (CAA) 


Rnal  Rule  Stage 


3208.  SOURCE-SPEaRC  FEDERAL 
IMPLEMENTATION  PLAN  FOR 
NAVAJO  GENERATING  STATION; 
NAVAJO  NATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  49  CFR  123 

Legal  Deadline:  None 

Abstract:  EPA  proposes  to  federalize 
standards  fiom  the  Arizona  and  New 
Mexico  State  Implementation  Plans 
(SIPS)  applicable  to  the  Navajo 
generating  station.  Where  necessary, 
EPA's  proposed  emission  standards 
modify  the  standards  extracted  &t>m  the 
States'  regulatory  programs  to  ensure 
comprehensive  emission  control  and 
Federal  consistency. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

09/08/99  64  FR  48725 

Notice 

01/26/00  65  FR  4244 

Rnal  Action 

11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4315 

Agency  Contact:  Douglas  McDaniel, 
Environmental  Protection  Agency, 
Regional  Office  San  Francisco,  Region 
9.  San  Francisco.  CA  94105-3901 
Phone:  415  744-1246 

Colleen  McKaughan.  Environmental 

Protection  Agency,  Regional  Office  San 

Francisco,  AIRl 

Phone:  520  498-0118 

Fax:  520  498-1333 

Email: 

mclcaughan.colleen@epamail.epa.gov 

RIN:  2009-AAOO 

3209.  SOURCE-SPECIFIC  FEDERAL 
IMPLEMENTATION  PLAN  FOR 
NAVAJO  GENERATING  STATION; 
FOUR  CORNERS  POWER  PLANT 

Priority:  Other  Significant 

Legal  AuttKMity:  42  USC  1740 

CFR  Citation:  40  CFR  60 

Legal  Deadline:  None 

Abstract:  EPA  proposes  to  federalize 
standards  bom  the  Arizona  and  New 
Mexico  State  Implementation  Plans 
(SIPS)  applicable  to  the  Four  Comers 
Plant,  respectively.  Where  necessary. 
EPA's  proposed  emission  standards 


modify  the  standards  extracted  irom  the 
States'  regulatory  programs  to  ensure 
comprehensive  emission  control  and 
Federal  consistency. 

Timetable: 


Timetable: 


Action 


Date         FR  Cite 


Action 


FR  Cite 


NPRM  09/08/99  64  FR  48731 

Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  3569 

Agency  Contact:  Douglas  McDaniel. 
Environmental  Protection  Agency, 
Regional  Office  San  Francisco.  Region 
9,  San  Francisco.  CA  94105-3901 
Phone:  415  744-1246 

Colleen  McKaughan,  Environmental 

Protection  Agency,  Regional  Office  San 

Francisco.  AIRl 

Phone:  520  498-01  i8 

Fax:  520  498-1333 

Email: 

mckaughan.colleen@epamail.epa.gov 

RIN:  2009-AAOl 

3210.  NESHAP:  CHROMIUM 
ELECTROPLATING  AMENDMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63  (Revision) 

l-egal  Deadline:  None 

Abstract:  This  proposed  amendment 
will  also  allow  hard  chromium 
electroplating  facilities  using  fume 
suppressants  for  emission  control  to 
meet  a  siurface  tension  limit  similar  to 
the  requirements  for  decorative 
chromium  electroplating  and  chromium 
anodizing  facilities  instead  of  the 
present  requirement  to  meet  an 
emission  limit.  Facilities  choosing  to 
use  fume  suppressants  for  emission 
control  would  be  required  to  monitor 
the  surface  tension  at  the  same 
fi«quency  currently  required  for 
decorative  chromium  and  chromium 
anodizing  tanks  and  demonstrate 
compliance  with  the  surface  tension 
operating  limit.  Like  decorative 
chromium  electroplating  and  chromium 
anodizing  facilities,  hard  chromium 
electroplating  facilities  would  now  be 
allowed  to  monitor  surface  tension  to 
demonstrate  compliance  in  lieu  of 
performance  testing.. 


NPRM 
Final  Action 


06/05/02  67  FR  38810 
O2JO0Ki3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4115 

Sectors  Affected:  332813 
Electroplating.  Plating,  Polishing, 
Anodizing  and  Coloring 

Agency  Contact:  Philip  B.  Mulrine, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5289 

Fax:  919  541-5450 

Email:  mulrine.phil@epa.gov 

RIN:  2060-AH69 

3211.  REVIEW  OF  THE  NATIONAL 
AMBIENT  AIR  QUALITY  STANDARDS 
FOR  PARTICULATE  MATTER 

Priority:  Economically  Significant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Unfunded  Mandates:.  Undetermined 

Legal  Authority:  42  USC  7408;  42  USC 
7409 

CFR  Citation:  40  CFR  50 

Legal  Deadline:  Final,  Statutory.  July 
1.  2002,  Under  the  Clean  Air  Act  -  the 
next  standards  review  is  to  be 
completed  July  2002. 

AiMtract:  On  July  18,  1997.  the  EPA 
published  a  final  rule  revising  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  (PM) 
(62  FR  38652).  While  retaining  the 
PMlO  standard  levels,  new  standards 
were  added  for  fine  particles  (PM2.5) 
to  provide  increased  protection  against 
both  health  and  environmental  effects 
of  PM.  On  the  same  day,  a  Presidential 
Memorandum  (62  FR  38421.  July  16, 
1997)  was  published  that,  among  other 
things,  anticipated  that  EPA  would 
complete  the  next  review  of  the  PM 
NAAQS  by  July  2002.  The  EPA's  plans 
and  schedule  for  the  next  periodic 
review  of  the  PM  NAAQS  were 
published  on  October  23,  1997  (62  FR 
55201).  Due  to  the  unprecedented 
voliune  of  new  research,  the 
completion  of  the  Criteria  Document 
has  been  extended  and  as  a  result  the 
overall  schedule  for  the  review  of  the 
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PM  NAAQS  has  extended  beyond  the 
original  target  of  July  2002.  As  with 
other  NAAQS  reviews,  a  rigorous 
assessment  of  relevant  scientific 
information  will  be  presented  in  a 
Criteria  Document  (CD)  prepared  by 
EPAs  National  Center  for 
Environmental  Assessment.  The  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  will  then  prepare  a  Staff 
Paper  (SP)  for  the  Administrator  which 
will  evaluate  the  policy  implications  of 
the  key  studies  and  scientific 
information  contained  in  the  CD  and 
additional  technical  analyses  and 
identify  critical  eleinents  that  EPA  staff 
believe  should  be  considered  in 
reviewing  the  standards.  The  CD  and 
SP  will  be  reviewed  by  the  Clean  Air 
Scientific  Advisory  Committee 
(CASAC)  and  the  public,  and  both  final 
documents  will  reflect  the  input 
received  through  these  reviews.  As  the 
PM  NAAQS  review  is  completed,  the 
Administrator's  proposal  to  revise  or 
reaffirm  the  PM  NAAQS  will  be 
published  with  a  request  for  public 
comment.  Input  received  during  the 
public  comment  period  will  be 
reflected  in  the  Administrator's  final 
decision. 

Tbiwlabto: 


Action 


FR  CM* 


NPRM 
Final  Action 


12/00/03 
07/00/04 


Final  Ruie  Stage 


3212.  OVERVIEW  OF  RULEMAKINGS 
FOR  THE  PURPOSE  OF  REDUCING 
INTERSTATE  OZONE  TRANSPORT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
1 39  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2060-AI20 


Regulatory  Haxiblllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4255 

Agettcy  Contact:  Mary  A.  Ross, 
Environmental  Protection  Agency.  Air 
and  Radiation,  C539-01,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5170 
Fax:  919  541-0237 
Email:  ross.mary^pa.gov 

Karen  Martin,  Environmental  Protection 
Agency,  Air  and  Radiation,  C504-05, 
Research  Triangle  Park.  NC  27711 
Phone:  919  541-5274 
Email:  martin.karendepa.gov 

RIN:  2060-AI44 


3213.  MODIFICATION  OF  THE  ANTI- 
DUMPING BASEUNE  DATE  CUT-OFF 
UMIT  FOR  DATA  USED  IN 
DEVELOPMENT  OF  AN  INDIVIDUAL 
BASEUNE 
Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  42  USC  7414;  42  USC 
7521(1):  42  USC  7545:  42  USC  7601(a) 

CFR  Citation:  40  CFR  80.91(b)(l)(i);  40 
CFR  80.93(a) 

Legal  Deadline:  None 

Abstract:  "Dumping"  refers  to  the 
practice  whereby  refiners  making  clean 
fuels  for  certain  markets  (such  as 
reformulated  gasoline  for  clean-air 
purposes)  take  the  pollutants  removed 
bom  the  clean  fuels  and  "dump"  them 
into  other  fuels  they  are  producing  for 
other  markets.  This,  if  allowed,  would 
make  those  other  fuels  even  dirtier  than 
before,  and  so  the  Clean  Air  Act 
prohibits  this  practice.  EPA  has  existing 
"anti-dumping"  ndes  on  the  books  that 
codify  this  Clean  Air  Act  prohibition. 
This  regulation  is  a  minor  technical 
amendment  to  those  existing 
regulations.  It  would  amend  a  portion 
of  those  regulations  to  allow  the  use 
of  data  collected  after  January  1,  1995 
in  the  development  of  baselines,  and 
it  would  establish  a  cut-off  date  of 
January  1.  2002  for  the  submission  of 
all  individual  baselines  under  the  anti- 
dumping program.  This  date  is  the 
same  as  that  allowed  for  foreign 
refineries  seeking  a  unique  individual 
baseline  under  the  anti-dumping 
program.) 


Fax:  734  214-4051 

Email:  brunner.christine@epa.gov 

Patrice  Sinuns,  Environmental 

Protection  Agency,  Air  and  Radiation, 

2344 

Phone:  202  564-5593 

Fax:  202  564-5603 

Email:  simms.patrice@epa.gov 

RIN:  2060-AJ82 

3214.  EMISSIONS  FROM  NONROAD 
SPARK-IGNITION  ENGINES  AND 
STANDARDS  FOR  RECREATIONAL 
SPARK-KSNmON  ENGINES 

Priority:  Economically  Significant. 

Major  under  5  USC  801. 

Legal  Auttwrity:  42  USC  7401  to 

7671(q) 

CFR  Citation:  40  CFR  94 

Legal  Deadline:  NPRM,  Judicial. 

September  14,  2001. 

Final,  Judicial,  September  13,  2002. 

Abstract:  Emissions  from  large  spark- 
ignition  engines  are  currently 
unregiUated.  EPA  and  California  Air 
Resources  Board  (CARB)  are 
cooperating  in  an  effort  to  set  emission 
standards  for  these  engines  to 
substantially  reduce  their  contribution 
to  the  emission  inventory. 

Timetable: 


Action 


FR  Cite 


Direct  Final  Rute  ^M00n2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AddWonal  Information:  SAN  No.  4604 

Agency  Contact:  Christine  M.  Bnmner, 
Environmental  Protection  Agency,  Air 
and  Radiatitm,  Washington.  DC  20460 
Phone:  734  214-4287 


Action 


FR  Cite 


Proposed  Finding  02/08/99  64  FR  6008 

ANPRM  Final  Finding  12/07/00  65  FR  76790 

NPRM  10/05A)1  66  FR  51098 

Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 
AddWonal  Information:  SAN  No.  4154 

Sectors  Affected:  333924  Industrial 
Truck,  Tractor,  Trailer  and  Stacker 
Machinery  Manufacturing;  335312 
Motor  and  Generator  Manufacturing; 
42183  Industrial  Machinery  and 
Equipment  Wholesalers 

Agency  Contact  Alan  Stout, 

Environmental  Protection  Agency,  Air 

and  Radiation,  EPCD,  Ann  Arbor.  Ml 

48105 

Phone:  734  214-4805 

Fax:  734  214-4816 

Email:  stout.alan@epamail.epa.gov 

Don  Kopinski,  Environmental 
Protection  Agency,  Air  and  Radiation. 
OMS  EPCD,  Washington.  DC  20460 
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Phone:  734  214-4229 

Fax:  734  214-4816 

Email:  kopinski.donald6epa.gov 

RIN:  2060-AIll 

3215.  MOTOR  VEHICLE  AND  ENGINE 
COMPLIANCE  PROGRAM  FEES  FOR: 
UGHT-DUTY  VEHICLES  AND 
TRUCKS;  HEAVY-DUTY  VEHICLES 
AND  ENGINES;  NONROAD  ENGINES; 
AND  MOTORCYCLES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7552:  31  USC 
9701;  42  USC  4370(c) 

CFR  Citation:  40  CFR  86  (Revision) 

Legal  Deadline:  None 

AlMtract:  Under  the  Motor  Vehicle  and 
Engine  Compliance  (MVECP)  Fee 
Program  user  fees  are  collected  for 
certification  and  compliance  activities. 
Currently,  user  fees  are  required  by 
manufacturers  of  light-duty  vehicles, 
light-duty  trucks,  heavy-duty  vehicles, 
heavy-duty  engines  and  motorcycles. 
Through  this  Notice,  EPA  is  finalizing 
the  notice  to  update  the  current  fee 
provisions  for  the  existing  industries 
and  incorporate  fees  for  nonroad 
manufactiirers.  In  addition,  the  fee 
schedule  will  be  updated  to  reflect 
costs  in  administering  compliance 
activities  for  new  regulations  such  as 
the  Tier  2  automobile  standards  and 
nonroad  engine  standards. 

Timetable: 


Action 


Date  FR  Cite 


NPRIM 
Final  Action 


08/07/02  67  FR  51401 
12/00/02 


Regulatory  Flexilsility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4532 

Sectors  Affected:  333  Machinery 
Manufactiiring;  3331  Agriculture, 
Construction,  and  Mining  Machinery 
Manufacturing:  333111  Farm 
Machinery  and  Equipment 
Manufacturing;  333112  Lawn  and 
Garden  Tractor  and  Home  Lawn  and 
Garden  Equipment  Manufacturing; 
33312  Construction  Machinery 
Manufacturing;  333131  Mining 
Machinery  and  Equipment 
Manufacturing;  3336  Engine,  Turbine, 
and  Power  Transmission  Equipment 
Manufacturing;  33651  Railroad  Rolling 
Stock  Manufacturing;  3361  Motor 


Vehicle  Manufacturing;  33611 
Automobile  and  Light  Ehity  Motor 
Vehicle  Manufactujing;  336112  Light 
Truck  and  Utility  Vehicle 
Manufacturing;  33612  Heavy  Duty 
Truck  Manufacturing;  336311 
Carbiuetor,  Piston,  Piston  Ring  and 
Valve  Manufacturing;  336412  Aircraft 
Engine  and  Engine  Parts 
Manufacturing;  33661  Ship  and  Boat 
Building;  336991  Motorcycle.  Bicycle 
and  Parts  Manufacturing;  333 
Machinery  Manufacturing;  33392 
Material  Handling  Equipment 
Manufacturing;  333924  Industrial 
Truck,  Tractor,  Trailer  and  Stacker 
Machinery  Manufacturing;  33399  All 
Other  General  Purpose  Machinery 
Manufacturing;  333991  Power-Driven 
Hand  Tool  Manufacturing 

Agency  Contact:  Trina  D.  Vallion. 

Environmental  Protection  Agency,  Air 

and  Radiation,  OTAQ/CCD, 

Washington,  DC  20460 

Phone:  734  214-4449 

Fax:  734  214-4053 

Email:  vallion.trina@epa.gov 

Daniel  Harrison,  Environmental 

Protection  Agency,  Air  and  Radiation, 

OTAQ/CCd 

Phone:  734  214-4281 

Fax:  734  214-4053^ 

Email:  harrison.dan@epa.gov 

RIN:  2060-AJ62 

3216.  NSPS:  SOCMI  — 
WASTEWATER,  AND  AMENDMENT  TO 
APPENDIX  C  OF  PART  63  AND 
APPENDIX  J  OF  PART  60 

Priority:  Other  Significant 

Legal  Authority:  CAAA 

CFR  Citation:  40  CFR  60 

Legal  Deadline:  None 

Abstract:  This  rule  will  develop  a  new 
source  performance  standard  to  control 
air  emissions  of  volatile  organic 
compounds  bom  wastewater  treatment 
operations  of  the  synthetic  chemical 
manufacturing  industry. 

Timetable: 


Action 


FR  Cite 


NPRM 

SuppNPRM-lst 
Supp  NPRM-2nd 

Appendix  J  to  Part 

60 
Final  Action 


09/12/94  59  FR  46780 
10/11/95  60  FR  52889 
12A)9/9e  63  FR  67988 


08AXV03 


Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3380 

Sectors  Affected:  3251  Basic  Chemical 
Manufactiuing 

Ager>cy  Contact:  Mary  Tom  Kissell, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-4516 

Fax:  919  541-0246 

Email:  kissell.mary@epa.gov 

K.  C.  Hustvedt,  Enviroimiental 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AE94 

3217.  SERVICE  INFORMATION 
REGULATION  FOR  UGHT-DUTY 
VEHICLES  AND  TRUCKS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  752ilm) 

CFR  Citation:  40  CFR  86 

l.egal  Deadline:  None 

Abstract:  This  rule  will  require 
manufacturers  of  automobiles  to 
provide  necessary  information  needed 
to  make  use  of  emission  control 
diagnostic  systems  as  well  as  that 
needed  to  make  emission-related 
diagnosis  and  repairs  by  any  person 
engaged  in  the  repairing  or  servicing 
of  motor  vehicles  or  motor  vehicle 
engines.  This  will  allow  independent 
service  repair  garages,  individual 
owners,  parts  manufacturers,  etc.,  to 
have  access  to  emission  control 
information  to  better  service 
automobiles  and  ensure  clean  air 
compliance  requirements. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


06/08/01   66FR30830 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AddMonal  Information:  SAN  No.  3741 

Agency  Contact  Holly  Pugliese, 
Environmental  Protection  Agency,  Air 
and  Radiation.  6402 
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Phone:  734  214-4288 

Fax:  734  214-4053 

Email:  pugliese.holly@epa.gov 

RIN:  2060-AG13 


Email:  thompson.fred@epa.gov 
RIN:  2060-AG88 


321  a  ADDITION  OF  METHOD  207  TO 
APPENDIX  M  OF  40  CFR  PART  51 
METHOD  FOR  MEASURING 
ISOCYANATES  IN  STATIONARY 
SOURCE  EMISSIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7410 

CFR  Citation:  40  CFR  51 

Legal  Deadlina:  None 

AtMtract:  The  Clean  Air  Act 
Amendments  of  1990  listed  certain 
isocyanate  compounds  as  hazardous  air 
pollutants  (HAPs).  The  Agency  does 
not  have  any  published  test  methods 
that  would  measure  air  emissions  of 
these  isocyanate  compounds  frt)m 
stationary  sources.  This  action  would 
add  a  validated  test  method  to  measure 
isocyanate  emissions  to  appendix  M  of 
part  51.  Test  methods  in  part  51  can 
be  adopted  by  any  State  for  use  in  any 
regulation  that  requires  the 
measurement  of  any  of  the  isocyanate 
compounds  on  the  HAP  list.  This 
action  would  not  impose  any  new 
regulatory  requirements  that  do  not 
already  exist.  It  should  benefit  State 
governments  by  providing  them  with  a 
validated  test  procedure  for  measuring 
the  emissions  of  isocyanate 
compounds. 

Thnatabla: 


3219.  NESHAP:  COKE  OVENS: 
PUSHING,  QUENCHING,  AND 
BATTERY  STACKS 

Priority:  Other  Significant 

Legal  AuttMrtty:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 
November  15.  2000. 

Abstract:  There  are  currenUy  20  active 
domestic  coke  plants.  15  of  which  are 
furnace  coke  plants  and  5  of  which  are 
foundry  coke  plants.  Coke  oven 
batteries  used  to  produce  metallurgical 
coke  at  these  plants  emit  hazardous  air 
pollutants  (HAPs)  such  as  coke  oven 
emissions  and  polycyclic  organic 
matter  listed  in  section  112  of  the  Clean 
Air  Act  (CAA).  This  action  will 
establish  a  National  Emission  Standard 
for  Hazardous  Air  Pollutants  (NESHAP) 
for  three  specific  operations  associated 
with  coke  ovens,  namely  pushing, 
quenching,  and  battery  stacks. 

TtoiMtaMa: 


Action 


PR  CM* 


Action 


FR  CM* 


NPRM 
Final  Action 


12/08/97  62  FR  64532 
12/00«)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectad:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3900 

Agency  Contact:  Gary  McAlister. 

Environmental  Protection  Agency.  Air 

and  Radiation.  D205-02,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-1062 

Fax:  919  541-1039 

Email:  mcalister.gary@epa.gov 

Frederick  J.  Thompson.  Environmental 

Protection  Agency.  Air  and  Radiation. 

MD-19.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-2707 


NPRM  07AK3/01    66  FR  35326 

Final  Action  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4022 

Sectors  Affectad:  324199  All  Other 
Petroleum  and  Coal  Products 
Manufacturing;  331111  Iron  and  Steel 
Mills 

Agency  Contact:  Lula  Melton. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C504-05,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-2910 

Fax:  919  541-5450 

Email:  melton.lula@epa.gov 

RIN:  2060-AH55 

3220.  PROTECTION  OF 
STRATOSPHERE  OZONE: 
ALLOWANCE  SYSTEM  FOR 
CONTROLUNG  HCFC  PRODUCHON, 
IMPORT  AND  EXPORT 

Priority:  Substantive.  Nonsignificant 

Auttiortty:  42  USC  7401  et  seq 


CFR  Citation:  40  CFR  82.5(h):  40  CFR 
82.6(h);  40  CFR  82.8;  40  CFR  82.4(n)- 
(s);  40  CFR  82.4(u) 

Legal  Deadline:  None 
Abstract:  The  Stratospheric  Protection 
Division  currently  oversees  an 
allowance  allocation  system  for  the 
class  I  ozone-depleting  substances.  An 
allowance  allocation  system  for  class  II 
ozone-depleting  substances  or 
hydrochlorofluorocarbons  (HCFCs)  had 
not  been  established  prior  to  1998 
because  consumption  figures  had 
hovered  around  80  percent  of  the  cap 
imposed  by  the  Montreal  Protocol  in 
1992.  U.S.  consumption  for  1999 
through  2001  has  been  fluctuating 
between  80  percent  and  95  percent.  In 
1999.  the  Protocol  imposed  a 
production  cap  effective  January  1, 
2004.  An  allowance  allocation  system 
for  HCFCs  will  allow  the  U.S.  to  remain 
under  the  consumption  and  production 
caps.  This  rule  also  contains  the 
mechanism  to  implement  the  phaseout 
of  HCFC-141b.  effective  January  1, 
2003.    * 


FR  Cite 


Action 


ANPRIM  04A)4/99  64  FR  16373 

NPRM  07/20/01   66  FR  38064 

Final  Action  11/00A)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectad:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  SAN  No.  4120 

Agency  Contact  Vera  Au. 

Environmental  Protection  Agency.  Air 

and  Radiation.  6205J.  Washington.  DC 

20460 

Phone:  202  564-2216 

Fax:  202  565-2156 

Email:  au.vera@epa.gov 

Tom  Land.  Environmental  Protection 
Agency.  Air  and  Radiation.  6205J. 
Washington,  DC  20460 
Phone:  202  564-9185 
Fax:  202  565-2155 
Email:  land.tom@epa.gov 

RIN:  2060-AH67 

3221.  NESHAP:  FUMED  SIUCA 
PRODUCTKm 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  42  USC  7412  CAAA 
sec  112;  EO  12866 

CFR  Citation:  40  CFR  63 
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Legal  Oaadlina:  None 

Abstract:  Fumed  silica  is  produced  at 
four  facilities  is  three  States.  There  is 
no  NSPS  for  the  source  category.  Based 
on  preliminary  results  of  a  screening 
stiidy,  the  source  category  emits 
chlorine,  HCl.  and  chlorinated  organics. 
This  source  category  was  included  in 
the  hydrochloric  acid  production 
industry  at  proposal. 

Timetable: 


Action 


FR  Cite 


NPRM  09/18/01   66  FR  4874 

Final  Action  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal. 
State.  Local 

Additional  Information:  SAN  No.  41  ii 

Sectors  Affected:  325188  All  Other 
Basic  Inorganic  Chemical 
Manufacturing 

Agency  Contact:  William  H.  Maxwell. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-01.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5430 

Fax:  919  541-5450 

Email:  maxwell.bill@epa.gov 

Robert  J.  Wayland,  Environmental 

Protection  Agency,  Air  and  Radiation. 

C439-01.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robert)@epa.gov 

RIN:  2060-AH72 

3222.  NESHAP:  HYDROCHLORIC  ACID 
PRODUCTION  INDUSTRY 

Prlortty:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  1857  et  seq; 
44  USC  350  et  seq;  5  USC  605;  EO 
12291;  EO  12866 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  Title  in  of  the  Clean  Air  Act 
Amendments  of  1990  requires  the  EPA 
to  develop  emission  standards  for  each 
major  source  category  of  hazardous  air 
pollutants  (HAPs).  The  standards  are  to 
be  technology-based  ajid  are  to  require 
the  maximum  degree  of  emission 
reduction  determined  to  be  achievable 
by  the  Administrator  of  the  EPA.  The 
EPA  has  determined  that  some 


hydrochloric  acid  plants  may  be  major 
sources  for  one  or  more  HAPs.  As  a 
consequence,  a  regulation  (emission 
standards)  will  be  developed  for  the 
hydrochloric  acid  production  industry. 

Timetable: 


Actioii 


FR  Cite 


NPRM 
Final  Action 


09/18/01   66  FR  48174 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4104 

Sectors  Affected:  325211  Plastics 
Material  and  Resin  Manufacturing; 
325199  All  Other  Basic  Organic 
Chemical  Manufacturing;  325181 
Alkalies  and  Chlorine  Manufacturing; 
325188  All  Other  Basic  Inorganic 
Chemical  Manufactiuing 

Agency  Contact:  William  H.  Maxwell. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-01,  Res*  arch 

Triangle  Park,  NC  27711 

Phone:  919  541-5430 

Fax:  919  541-5450 

Email:  maxwell.bill@epa.gov 

Robert  J.  Wayland,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-01,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robertj@epa.gov 

RIN:  2060-AH75 


3223.  PHASE  I  (RP)  TO  REDUCE  THE 
REGIONAL  TRANSPORT  OF  OZONE 
IN  THE  EASTERN  UNITED  STATES 

Priority:  Economically  Significant. 
Major  imder  5  USC  801. 

Unfunded  Itfandates:  This  action  may 
affect  State,  local  or  tribal  governments 
and  die  private  sector. 

Legal  Autfmrlty:  42  USC  7410 

CFR  Citation:  40  CFR  52;  40  CFR  97 

Legal  Deadline:  NPRM,  Statutory, 
January  25.  2003.  EPA  is  required  to 
promulgate  FIPs  by  January  25  2003 
imless  States  submit  approvable  plans. 

Abstract  This  action  would 
promulgate  Federal  Implementation 
Plans  (FTPs)  which  require  nitrogen 
oxides  (NCbc)  emissions  decreases.  The 
intended  effect  is  to  reduce  the 
transport  of  ozone  (smog)  pollution  and 


one  of  its  main  precursors  —  NOx  — 
across  State  boundaries  in  the  eastern 
half  of  the  United  States.  On  October 
27,  1998,  EPA  published  a  final  rule 
(the  NOx  SIP  Call)  which  allowed 
States  12  months  to  develop,  adopt, 
and  submit  revisions  to  their  State 
Implementation  Plans  (SIPs)  to  address 
the  transport  problem.  The 
Administrator  is  required  to  promulgate 
a  FIP  within  2  years  of:  (1)  finding  that 
a  State  has  ^led  to  make  a  required 
submittal  or  (2)  finding  that  a  submittal 
is  not  complete  or  (3)  disapproving  a 
SIP  submittal.  On  June  22.  2000,  the 
D.C.  Court  of  Appeals  assigned  a  new 
SIP  submittal  date  of  October  30.  2000. 
Eleven  States  (Virginia.  West  Virginia, 
Alabama,  Kentucl^r,  North  Carolina, 
South  Carolina,  Tennessee,  Illinois. 
Indiana.  Michigan,  and  Ohio)  and  the 
District  of  Columbia  had  not  submitted 
adequate  SIPs.  as  announced  in  a 
findings  rule  published  on  December 
26.  2000.  EPA  is  continuing  to  work 
with  these  States  to  assist  them  in 
adopting  State  plans  that  meet  the 
requirements  of  the  NOx  SIP  Call.  Only 
Michigan  has  not  yet  submitted  a  fully 
approvable  plan.  (Note:  The  FIPs 
discussed  here  will  apply  to  all 
elements  of  the  NOx  SIP  call  that  were 
not  remanded  to  EPA  by  the  court  on 
March  3.  2000.  The  portions  of  the  SIP 
call  that  were  remanded  to  EPA  will 
be  covered  under  Phase  2  SIPs,  and  if 
necessary,  separate  FIP  actions  will  be 
prepared  for  those.) 

Timetable: 


Action 


Dale         FR  Cito 


NPRM 

Findings  Rule 
Final  Action 


10/21/98  63  FR  56393 
12/26/00  65  FR  81366 
02AXV03 


Regulatory  Flexibility  Arialysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal. 
State.  Local 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Additional  Information:  SAN  No.  4096 

Sectors  Affected:  322122  Newsprint 
Mills;  322121  Paper  (except  Newsprint) 
Mills;  32213  Paperboard  Mills;  32211 
Pulp  Mills;  325998  All  Other 
Miscellaneous  Chemical  Product 
Manufactiuing;  325131  Inorganic  Dye 
and  Pigment  Manufacturing;  325188  All 
Other  Basic  Inorganic  Chemical 
Manufacturing:  325211  Plastics 
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Material  and  Resin  Manufacturing; 
32511  Petrochemical  Manufacturing; 
325188  All  Other  Basic  Inorganic 
Chemical  Manufacturing;  32512 
Industrial  Gas  Manufacturing;  325199 
All  Other  Basic  Organic  Chemical 
Manufacturing;  327211  Flat  Glass 
Manufacturing;  327213  Glass  Container 
Manufacturing;  327212  Other  Pressed 
and  Blown  Glass  and  Glassware 
Manufacturing;  32731  Cement 
Manufacturing;  324199  All  Other 
Petroleum  and  Coal  Products 
Manufacturing;  331111  Iron  and  Steel 
Mills;  331221  Cold-Rolled  Steel  Shape 
Manufacturing;  33611  Automobile  and 
Light  Duty  Motor  Vehicle 
Manufacturing;  333618  Other  Engine 
Equipment  Manufacturing;  333415  Air- 
Conditioning  and  Warm  Air  Heating 
Equipment  and  Commercial  and 
Industrial  Refrigeration  Equipment 
Manufacturing;  221122  Electric  Power 
Distribution;  221112  Fossil  Fuel 
Electric  Power  Generation;  221121 
Electric  Bulk  Power  Transmission  and 
Control;  48621  Pipeline  Transportation 
of  Natural  Gas;  221122  Electric  Power 
Distribution:  221112  Fossil  Fuel 
Electric  Power  Generation;  221121 
Electric  Bulk  Power  Transmission  and 
Control;  22133  Steam  and  Air- 
Conditioning  Supply 

Agency  Contact:  Doug  Grano. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C539-02,  RTP.  NC  27711 

Phone:  919  541-3292 

Fax:  919  541-0824 

Email:  grano.doug@epa.gov 

Jan  King,  Environmental  Protection 
Agency.  Air  and  Radiation,  C539-02, 
Research  Triangle  Park,  NC  27711 
Phone:  919  541-5665 
Fax:  919  541-0824 
Email:  king.|an@epa.gov 

RIN:  2060-AH87 

3224.  REVISION  TO  THE  DERNITION 

OF  VOLATILE  ORGANIC  COMPOUND 

(VOC)  TO  EXCLUDE  TERTIARY  BUTYL 

ACETATE 

Priority:  Substantive,  Nonsignificant 

Logal  Authority:  42  USC  7401-7671q 

CFR  Citation:  40  CFR  5l.lOO(s) 


tertiary  butyl  acetate  from  the  necessity 
to  be  controlled  as  a  VOC  in  SIPs  for 
attaining  the  ozone  standard.  This  is 
not  expected  to  have  a  significant 
impact  on  small  businesses  or  local 
governments. 

Thneftablej 

Action 


None 

AlMtract:  The  definition  of  VOC  is 
proposed  to  be  revised  to  add  tertiary 
butyl  acetate  to  the  list  of  negligibly 
reactive  compounds.  This  is  a 
deregulatory  action  that  will  remove 


FR  cut 


NPRM 
Final  Action 


09/30/99  64  FR  52731 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 
Government  Levels  Affectad:  None 
Additional  Infonnation:  SAN  No.  4254 

Agency  Contact:  William  L.  lohnson. 

Environmental  Protection  Agency,  Afr 

and  Radiation,  C539-02.  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5245 

Fax:  919  541-0824 

Email:  johnson.williaml@epa.gov 

Terry  Keating,  Environmental 

Protection  Agency,  Air  and  Radiation. 

6103A.  Washington,  DC  20460 

Phone:  202  564-1174 

Fax:  202  564-5603 

Email:  keating.terry@epa.gov 

RIN:  2060-A145 

3225.  RULEMAKING  ON  SECTION  126 

PETITIONS  FROM  NEW  YORK  AND 

CONNECTICUT  REGARDING 

SOURCES  IN  MK:HK*AN;  REVISK}N 

OF  DEnNmON  OF  APPUCABLE 

REQUIREMENT  FOR  TITLE  V 

OPERATING 

Priority:  Substantive.  Nonsignificant 

Legal  Autliority:  42  USC  7426 

CFR  Citation:  40  CFR  52;  40  CFR  75; 

40  CFR  97 

Legal  Deadline:  None 

Atwtract:  The  EPA  is  proposing  to 
revise  the  Section  126  Rule  in  light  of 
the  March  3,  2000  court  decision  on 
the  NOx  SIP  Call.  The  court  vacated, 
and  remanded  to  EPA  for  further 
consideration,  the  inclusion  of  Georgia 
and  Missouri  in  the  NOx  SIP  Call  in 
light  of  the  Ozone  Transport 
Assessment  Group  conclusions  that 
emissions  from  coarse  grid  portions  of 
States  did  not  merit  controls.  The 
reasoning  of  the  Court  regarding  the 
significance  of  NOx  emissions  from 
sources  in  Georgia  and  Missouri  calls 
into  question  the  inclusion  of  the 
coarse  grid  portion  of  Michigan  in  the 


Final  Rule  Stage 


NOx  SIP  Call.  In  a  separate  proposal, 
EPA  is  proposing  to  withdraw  the  NOx 
SIP  Call  requirements  for  the  Michigan 
coarse  grid  area.  The  Section  126  Rxile 
is  based  on  many  of  the  same  analyses 
and  infonnation  used  for  the  NOx  SIP 
call  and  covers  part  of  Michigan.  Thus, 
EPA  is  proposing  to  withdraw  its 
section  126  findings  and  control 
requirements  with  respect  to  sources 
located  in  the  small  part  of  the  coarse 
grid  portion  of  Michigan  that  is 
currently  covered  by  the  Section  126 
Rule.  The  EPA  has  not  identified  any 
existing  section  126  sources  that  would 
be  affected  by  the  proposal,  however 
this  proposal  would  eliminate  findings 
and  control  requirements  for  new 
sources  locating  in  the  coarse  grid.  This 
proposal  does  not  create  any  new 
requirements,  thus  there  are  no 
associated  costs.  The  EPA  is  also 
proposing  to  revise  the  definition 
"applicable  requirement"  for  title  V 
operating  permit  programs  by  providing 
expressly  that  any  standard  or  other 
requirement  under  section  126  is  an 
applicable  requirement  and  must  be 
included  in  operating  permits  issued 
under  title  V  of  the  CAA. 

Timetable: 


Action 


FR  CM* 


UPRM 
Final  Action 


02/22/02  67  FR  8386 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additionai  Infonnation:  SAN  No.  4464 

Sectors  Affectad:  221112  Fossil  Fuel 
Electric  Power  Generation 

Agency  Contact:  Carla  Oldham, 

Environmental  Protection  Agency,  Air 

and  RadiaUon,  C539-02,  RTP.  NC  27711 

Phone:  919  541-3347 

Fax:  919  541-0824 

Email:  oldham.carla@epa.gov 

Tom  Helms,  Environmental  Protection 
Agency,  Air  and  Radiation.  C539-02, 
Research  Triangle  Park.  NC  27711 
Phone:  919  541-5527 
Fax:  919  541-0824 
Email:  helms.tom@epa.gov 

RIN:  2060-A)36 
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3226.  REQUIREMENTS  FOR 
PREPARATION.  ADOPTION,  AND 
SUBMITTAL  OF  STATE 
IMPLEMENTATION  PLANS 
(GUIDEUNE  ON  AIR  QUALITY 
MODELS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7410  CAAA 
sec  110(a)(2);  CAAA  sec  165(e);  CAAA 
sec  172(a);  CAAA  sec  172(c);  42  USC 
7601  CAAA  sec  301(a)(1);  CAAA  sec 
320 

CFR  Citation:  40  CFR  51.112;  40  CFR 
51.160;  40  CFR  51.166;  40  CFR  52.21 

Legal  Deadline:  None 

Abstract:  This  action  proposes 
revisions  to  the  Guideline  on  Air 
Quality  Models,  published  as  appendix 
W  to  40  CFR  part  51.  Such  models  are 
used  to  predict  ambient  concentrations 
of  pollutants  for  programs  ranging  from 
Prevention  of  Significant  Deterioration 
(PSD)  to  State  Implementation  Plans 
(SIPs)  for  controlling  air  pollution 
sources.  Appendix  W  to  40  CFR  part 
51  fulfills  a  Clean  Air  Act  mandate  for 
EPA  to  specify  models  for  air 
management  purposes.  This  proposed 
rulemaking  enhances  appendix  W  with 
new  and/or  improved  techniques. 

TImatable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


04/21/00  65  FR  21505 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3470 

Agency  Contact:  Tom  Coulter, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C339-02,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-0832 
Email:  coulter.tom@epa.gov 

Joseph  A.  Tikvart,  Environmental 

Protection  Agency,  Air  and  Radiation, 

D243-01,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5562 

Email:  tikvart.joe@epa.gov 

RIN:  2060-AFOl 


3227.  NESHAP:  INTEGRATED  IRON 
AND  STEEL 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412  CAAA 
sec  112 

CFR  Citation:  40  CFR  63 

Legal  Deadllna:  None 

Abstract:  The  Qean  Air  Act,  as 
amended  November  1990,  requires  the 
EPA  to  regulate  categories  of  major  and 
area  sources  of  hazardous  air  pollutants 
(HAP).  The  EPA  has  determined  that 
integrated  iron  and  steel  mills  emit 
several  of  the  188  HAP  listed 
(including  compounds  of  chromium, 
lead,  manganese,  toluene,  and 
polycyclic  organic  matter)  in  quantifies 
sufficient  to  designate  them  as  major 
sources.  As  a  consequence,  integrated 
iron  and  steel  facilities  are  among  the 
HAP-emitting  source  categories  selected 
for  regulation. 

Tknetabie: 


Action 


FR  CHa 


NPRM 
Final  Action 


07/13/01   66  FR  36836 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  3346 

Agency  Contact:  Philip  &.  Mulrine, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5289 

Fax:  919  541-5450 

Email:  mulrine.phil@epa.gov 

RIN:  2060-AE48 

3228.  NESHAP:  REINFORCED 
PLASTIC  COMPOSITES  PRODUCTION 

Priority:  Other  Significant 

l-egal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  NPRM,  Statutory. 
November  15,  2000. 

Abstract:  Project  is  to  develop  a 
NESHAP  for  the  source  category  which 
involves  the  manufacture  of  composite 
products  involving  thermoset  resins 
and  re-enforcements.  Some  of  the 
specific  products  in  th6  source  category 
are  tubs/showers,  auto/tnick  parts, 
appliances,  furniture,  piping, 
construction  materials,  sporting  goods 


using  such  materials,  and  intermediate 
compoimds  such  as  bulk  molding 
compound  and  sheet  molding 
compounds.  The  most  common  HAP  in 
the  resins  used  is  styrene,  which  is 
present  in  polyester  and  vinylester 
resins  as  a  monomer.  Styrene  is  listed 
as  a  candidate  urban  area  source  HAP. 
So  is  methylene  chloride,  which  is 
sometimes  used  for  cleaning,  and 
xylenes,  which  may  appear  in  some 
mold  release  formulas.  All  HAPs. 
except  for  methylene  chloride,  are  also 
VOCs. 

Tlmetat)le: 


Action 


Date 


FR  Cita 


NPRM 
Final  Action 


08/02/01   66  FR  40324 
02AXV03 


Regulatory  Flexll)llity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Additional  information:  SAN  No.  3326 

Agertcy  Contact:  Keith  Bamett, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5605 

Fax:919  541-3470 

Email:  bamett.keith@epa.gov 

Penny  Lassiter.  Environmental 

Protection  Agency.  Air  and  Radiation. 

C504-04.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2P60-AE79 

3229.  NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS:  MISCELLANEOUS 
ORGANIC  CHEMICAL 
MANUFACTURING 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412  CAAA 
sec  112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  NPRM,  Statutory. 
November  15,  2000. 

Abstract:  This  regidation  will  cover 
organic  chemical  manufacturing 
processes  not  covered  by  the  HON  or 
other  MACT  standards.  The  regulation 
will  control  process  vents  (continuous 
and  batch,  including  mixing 
operations),  equipment  leaks,  storage 
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tanks,  wastewater,  solvent  recovery, 
and  heat  exchange  systems. 


ThiMlabW! 


Action 


Action 


FR  Cil* 


NPRM 
Final  Action 


04A)4A)2  67  FR  16154 
06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3452 

Sectors  Affected:  325  Chemical 
Manufacturing 

Agency  Contact:  Randy  McDonald. 

Environmental  Protection  Agency,  Air 

and  Radiation.  C439-02,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5402 

Fax:  919  541-3470 

Email:  mcdonald.randy®epa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency.  Air  and  Radiation, 

C504-04.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AE82 

3230.  NESHAP:  MERCURY  CELL 
CHLOR-ALKAU  PLANTS 

Priority:  Substantive.  Nonsignificant 

L^gal  AuttMrity:  42  USC  7412  CAAA 
sec  112 

CFR  Citation:  40  CFR  63 


FR  Cite 


Deadline:  NPRM.  Statutory.  May 
15,  2002. 

Abstract:  Section  112(c)(6)  of  the  Clean 
Air  Act  requires  us  to  list  categories 
of  sources  for  seven  specific  pollutants 
(including  menniry)  assuring  that 
sources  accounting  for  not  less  than  90 
percent  of  the  aggregate  emissions  of 
each  [Killutant  are  subject  to  standards 
pursuant  to  section  112(d)(2).  Chlor- 
alkali  plants  are  among  the  source 
categories  listed  to  achieve  the  90 
percent  goal  for  mercury.  Currently,  the 
source  category  includes  11  plants 
located  in  10  States  engaged  in  the 
production  of  chlorine  and  caustic 
using  mercury  cells.  Together,  these 
plants  account  for  45  percent  of  the 
nationwide  mercury  inventory  for  non- 
combustion  sources. 


NPRM  07/03«)2  67  FR  44672 

Final  Action  08/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affsctsd:  None 
Additional  Information:  SAN  No.  3449 

Agency  Contact:  lliam  Rosario. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C439-02.  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5308 

Fax:  919  541-5450 

Email:  rosario.iliam@epa.gov 

RIN:  2060-AE85 

3231.  NESHAP:  MISCELLANEOUS 
METAL  PARTS  AND  PRODUCTS 
(SURFACE  COATING) 
Priority:  Substantive,  Nonsignificant 
LbqbI  AuttKHity:  42  USC  7401  et  seq 
CFR  Citation:  40  CFR  63 

Legal  Deadline:  NPRM.  Statutory. 
November  15.  2000. 

AtMtract:  This  regulation  will  control 
emissions  of  hazardous  air  pollutants 
(HAPs)  from  operations  that  apply 
surface  coatings  to  metal  parts  and 
products.  Although  this  rule  would 
cover  a  wide  variety  of  coating 
operations,  it  would  not  apply  to 
specific  coating  operations  for  which 
regulations  have  been  developed  (e.g., 
plastic  parts  coating,  can  coating,  lai^e 
appliance  coating,  etc.).  This  regulation 
is  required  under  section  112  of  the 
Clean  Air  Act  of  1990. 

Ttanatable: 


Aluminum  Rolling  and  Drawing; 
331511  Iron  Foimdries;  332311 
Prefabricated  Metal  Building  and 
Component  Manufacturing;  33612 
Heavy  Duty  Truck  Manufacturing; 
335312  Motor  and  Generator 
Manufacturing;  33312  Construction 
Machinery  Manufactxu-ing;  332312 
Fabricated  Structural  Metal 
Manufacturing;  326291  Rubber  Product 
Manufacturing  for  Mechanical  Use; 
336212  Truck  Trailer  Manufacturing; 
331111  Iron  and  Steel  Mills 

Agency  Contact:  Kim  Teal. 
Environmental  Protection  Agency.  Air 
and  Radiation.  C504-05.  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-5580 
Fax:  919  541-5689 
Email:  teal.kim@epa.gov 

Dianne  Byrne.  Environmental 

Protection  Agency.  Air  and  Radiation, 

C504-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AG56     . 


Action 


FR  Cite 


NPRM 
Final  Action 


06/^^m2  67  FR  52780 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal. 

State.  Local 

Additional  Information:  SAN  No.  3825 

Sectors  Affected:  33121  Iron  and  Steel 
Pipes  and  Tubes  Manufacturing  from 
Purchased  Steel:  331221  Cold-Rolled 
Steel  Shape  Manufacturing;  331316 
Aluminum  Extruded  Product 
Manufacturing;  331319  Other 


3232.  NESHAP:  ASPHALT 
PROCESSING  AND  ASPHALT 
ROORNG  MANUFACTURING 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  42  USC  7412  CAAA 

sec  112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  The  CAA  required  EPA  to 
publish  an  initial  list  of  all  categories 
of  major  and  area  sources  of  hazardous 
air  pollutants  (HAPs)  listed  in  section 
112(b)  of  the  CAA  and  to  establish  and 
meet  dates  for  promulgation  of 
emissions  standards  for  each  of  the 
listed  categories  of  HAP  emissions 
sources.  The  standards  are  to  be 
technology-based  and  are  to  require  the 
maximum  degree  of  reduction 
determined  to  be  achievable  by  the 
Administrator.  The  EPA  has 
determined  that  the  asphalt  roofing  and 
processing  industry  may  be  reasonably 
anticipated  to  emit  one  or  more  of  the 
pollutants  listed  in  section  112(b)  of  the 
CAA.  As  a  consequence,  the  source 
category  is  included  on  the  initial  list 
of  l5vP-emitting  categories  scheduled 
for  standards  promulgation  within  ten 
years  of  enactment  of  the  CAA 
Amendments  of  1990.  The  purpose  of 
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this  action  is  to  pursue  a  regulatory 
development  program  such  that 
emission  standards  may  be  proposed 
and  promulgated  according  to  the 
mandated  schedule. 

Timetable: 


Action 


Dete  FR  Cite 


NPRM  11/21/01   66  FR  58610 

Final  Action  02/00/03 

Regulatory  FlexltHllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3655 

Sectors  Affected:  324122  Asphalt 
Shingle  and  Coating  Materials 
Manufacturing 

Agency  Contact:  Rick  Colyer, 
Environmental  Protection  Agency.  Air 
and  Radiation.  C504-05.  Research 
Triangle  Paik,  NC  27711 
Phone:  919  541-5262 
Fax:  919  541-5600 
Email:  colyer.rick@epa.gov 

James  U.  Crowder.  Environmental 

Protection  Agency.  Air  and  Radiation. 

C504-05.  Research  Triangle  Pa.  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim@epa.gov 

RIN:  206Q-AG66 


3233.  NESHAP:  REFRACTORY 
PRODUCTS  MANUFACTURING 

Priority:  Other  Significant 

Legal  AuttKxIty:  42  USC  7412  CAA  sec 
112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final.  Statutory, 
November  15,  2000. 

AtMtract:  The  proposed  rulemaking 
will  apply  to  existing  and  new 
refractory  products  manufacturing 
facilities.  There  are  approximately  8 
existing  refractory  products 
manufacturing  facilities  in  the  United 
States  located  at  major  source  facilities. 
It  is  estimated  that  no  new  refractory 
products  manufacturing  facilities  will 
be  built  at  least  for  the  next  3  years. 
The  HAP  that  will  be  reduced  by  this 
proposed  rule  are  polycyclic  organic 
matter  (POM),  phenol,  formaldehyde, 
methanol,  and  ethylene  glycol. 
Implementation  of  the  proposed  rule 
would  reduce  emissions  of  air  toxics 


by  approximately  132  tons  per  year,  a 
reduction  of  46  percent  frtim  ciirrent 
levels.  No  significant  adverse  economic 
impact  is  expected  to  occur  as  a  result 
of  implementing  this  proposed 
rulemalcing.  The  capital  cost  associated 
with  the  proposed  nilemaldng  is 
approximately  $3.5  million,  llie  total 
annual  cost  of  the  proposed  nilemaldng 
is  approximately  $1.7  million. 

Timetable: 


Action 


FR  Cite 


NPRM  06/20/02  67  FR  42108 

Final  Action  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3652 

Agency  Contact:  Susan  Fairchild. 

Environmental  I*rotection  Agency,  Air 

and  Radiation,  C504-05.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5167 

Fax:  919  541-5600 

Email:  faircliild.susan@epa.gov 

James  U.  Crowder,  Environmental 

I'rotection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

£mail:  crowder.jim@epa.gov 

RIN:  2060-AG68 

3234.  NESHAP:  SEMICONDUCTOR 
PRODUCTION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63  BBBBB 

Legal  Deadline:  Final,  Statutory, 
November  15,  2000. 

AtMtract:  This  rule  will  establish  a 
MACT  (maximum  available  control 
technology)  for  semiconductor 
production  facilities.  There  is  currently 
1  major  source  that  would  be  affected 
by  the  NESHAP.  This  action  will  result 
in  little  or  no  additional  emission 
reduction  but  will  establish  a  Federal 
MACT  level  for  large  facilities. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


OSmmZ  67  FR  30648 
02AXV03 


Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3902 

Sectors  Affected:  334413 
Semiconductor  and  Related  Device 
Manufacturing 

Agency  Contact:  John  Schaefer. 

Environmental  Protection  Agency.  Air 

and  Radiation.  MD-13.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-0296 

Fax:  919  541-5600 

Email:  schaefer.john@epa.gov 

Penny  Lassiter.  Environmental 

Protection  Agency.  Air  and  Radiation. 

C504-04.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AG93 


3235.  NESHAP:  FABRIC  PRINTING, 
COATING  AND  DYEING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

AtMtract:  This  action  will  result  in  the 
reduction  of  hazardous  air  pollutants 
(HAP)  emitted  frt)m  fabric  printing, 
coating,  and  dyeing.  The  Agency  will 
identify  and  study  the  types  and 
sources  of  HAP  emissions  from  these 
processes,  and  evaluate  pollution 
prevention  and  other  control 
techniques  which  can  reduce  these 
emissions. 

Timetable: 


Action 


Dete 


FR  Cite 


NPRM 
Final  Action 


07/1 1A)2  67  FR  46028 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Regulatory  Flextt>lllty  Analysis  , 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  SAN  No.  3909 

Sectors  Affected:  3133  Textile  and 
Fabric  Finishing  and  Fabric  Coating 
Mills;  3132  Fabric  Mills;  3141  Textile 
Furnishings  Mills;  3399  Other 
Miscellaneous  Manufacturing 

Agency  Contact:  Vinson  Hellwig. 
Environmental  I^tection  Agency.  Air 
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and  Radiation,  C539-03,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2317 

Fax:  919  541-5689 

Email:  hellwig.vinson@epa.gov 

Dianne  Byrne,  Environmental 

Protection  Agency.  Air  and  Radiation, 

C504-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byrne.dianne@epa.gov 

RiN:  2060-AG98 


3236.  NESHAP:  SUE  REMEDIATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq: 
PL  101-549  104  Stat.  2399 

CFR  Citation:  40  CFR  63 

Legal  Daadline:  NPRM.  Statutory. 

November  15,  2000. 

Final,  Statutory,  November  15,  2000. 

Abstract:  Superfund,  RCRA  corrective 
action,  gasoline  stations,  farms  and 
residential  sites  are  exempt  from  rule 
requirements. 

TImatabIa: 


Action 


FR  Cit* 


NPRM 
Final  Action 


QirSOm  67  FR  49396 
08/0(V03 


Regulatory  Flexttilllty  Analysis 

Required:  No 

Small  Entttias  Affected:  No 

Government  Levels  Affected:  State, 

Local 

Additional  Information:  SAN  No.  3968 

Agency  Contact:  Greg  Nizich, 

Environmental  Protection  Agency.  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-3078 

Fax:  919  541-0246 

Email:  nizich.greg@epa.gov 

Martha  Smith.  Environmental 

Protection  Agiency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-2421 

Fax:  919  541-0246 

Email:  smith.martha@epa.gov 

RIN:  2060-AH12 

3237.  NESHAP:  ROCKET  ENGINE 
TEST  HRING 


Final  Rule  Stage 


CFR  Citation:  40  CFR  63 
Legal  Deadline:  NPRM,  Statutory,  May 
1.  2001. 

AI>Stract:  As  required  by  section  112(c) 
of  the  Clean  Air  Act,  the  Environmental 
Protection  Agency  has  developed  a  list 
of  categories  of  sources  of  hazardous 
air  pollutants  (HAP's).  The  HAP's  are 
listed  in  section  112(b)  of  the  Clean  Air 
Act.  The  Rocket  Engine  Test  Firing 
source  category  and  the  Engine  Test 
Facilities  source  category  are  included 
on  EPA's  list  of  sources  of  HAP's.  The 
Rocket  Engine  Test  Firing  source 
category  includes  facilities  engaged  in 
test  firing  of  rocket  engines  using  solid 
or  liquid  propellants.  The  Engine  Test 
Facilities  source  category  includes  any 
facility  engaged  in  the  testing  of 
stationary  or  mobile  engines,  including 
turbines  and  reciprocating  engines. 


Action 


FR  Cit* 


NPRM  05/14/02  67  FR  34548 

Final  Action  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affactad:  Federal 
Additionai  Information:  SAN  No.  3972 

Agency  Contact:  )aime  Pagan, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-01,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5340 

Fax:  919  541-5450 

Email:  pagan.jaime@epa.gov 

Robert  J.  Wayland,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-01,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robertj@epa.gov 

RIN:  2060-AH35 


3238.  NESHAP:  ORGANIC  UQUIDS 
DISTRIBUTION  (NON-GASOUNE) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 


distributing  organic  liquids.  MACT 
standards  are  imder  development  to 
reduce  the  release  of  hazardous  air 
pollutants  (HAPs)  irom  all  industries  to 
protect  the  public  health  and 
environment.  This  project  should 
include  but  is  not  limited  to  those 
activities  associated  with  the  storage 
and  distribution  of  organic  liquids 
other  than  gasoline  at  sites  that  serve 
as  distribution  points  from  which 
organic  liquids  may  be  obtained  for 
further  use  and  processing. 

Timetable: 


Action 


FR  Cite 


f.  Substantive.  Nonsignificant 
Legal  Authority:  42  USC  7401  et  seq 


Deadline:  NPRM,  Statutory. 
November  15.  2000. 

Abstract:  This  project  is  to  develop 
national  emission  standards  for 
hazardous  air  pollutants  by  establishing 
maximum  achievable  control 
technology  (MACT)  for  facilities 


0MQ2IQ2  67  FR  15674 
08/00/03 


NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additionai  information:  SAN  No.  3971 

Agency  Contact:  Martha  Smith. 

Enviroimiental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2421 

Fax:  919  541-0246 

Email:  smith.martha@epa.gov  , 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AH41 

3239.  IMPORTATION  OF 
NONCONFORMING  VEHICLES; 
AMENDMENTS  TO  REGULATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  42  USC  7522  CAA  sec 
203;  42  USC  7525  CAA  sec  206;  42 
USC  7541  CAA  sec  207;  42  USC  7542 
CAA  sec  208;  42  USC  7601  CAA  sec 
301;  42  USC  7522  CAA  sec  203;  42 
use  7550  CAA  sec  216;  42  USC  7601 
CAA  sec  301 
CFR  Citation:  40  CFR  85 
Legal  Daadllna:  None 

Alastract:  This  action  will  amend  the 
regulations  in  40  CFR  part  85,  subpart 
P  to  allow  entry  into  the  United  States 
of  vehicles  which  are  originally  sold  in 
Canada  and  which  are  identical  to  their 
U.S.  counterparts,  without  obtaining  a 
certificate  of  conformity  from  EPA.  This 
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action  is  in  response  to  a  petition  for 
review  of  import  rules.  The  final  rule 
also  will  address  certain  other  issues 
in  part  85,  subpart  P  and  subpart  R, 
including:  (1)  formalizing  a  long- 
standing EPA  policy  regarding  the 
importation  of  owned  vehicles  that  are 
proven  to  be  identical  to  a  vehicle 
certified  for  sale  in  the  United  States; 
(2)  establishing  new  emission  standards 
applicable  to  imported  nonconforming 
vehicles;  (3)  clarifying  the  regulatory 
language  that  concerns  exclusions  and 
exemptions  frt)m  meeting  Federal 
emission  requirements;  and  (4) 
providing  several  minor  clarifications 
to  the  existing  regulations. 

Timetable: 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  03/24/94  59  FR  13912 

Supplemental  NPRM     02/12/96  61  FR  5840 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additionai  information:  SAN  No.  2665 

Agency  Contact:  Len  Lazarus. 

Environmental  Protection  Agency,  Air 

and  Radiation.  6405J,  Washington,  DC 

20460 

Phone:  202  564-9281 

RIN:  2060-AI03 

3240.  PROTECTION  OF 
STRATOSPHERIC  OZONE: 
SUPPLEMENTAL  RULE  REGARDING 
A  RECYCUNG  STANDARD  UNDER 
SECTION  608 

Priority:  Substantive,  Nonsignificant 


Auttiority:  42  USC  7401  et  seq 
CAA  sec  608 

CFR  Citation:  40  CFR  82  subpart  F 

Ljegai  Deadline:  None 

Abstract  This  rule  will  amend  the 
recordkeeping  aspects  of  the  technician 
certification  program,  clarify  aspects  of 
a  sales  restriction,  and  adopt  an 
updated  version  of  ARI  standard  740. 
The  rule  will  also  clarify  the  distinction 
between  major  and  non-major  repairs 
and  amend  several  definitions 
including  small  appliances.  The  rule 
also  addresses  the  transfers  of 
unreclaimed  refrigerant  between 
majority-owned  and  majority-controlled 
subsidiaries. 


Action 


Date 


FR  cn« 


NPRM  1  02/29/96  61  FR  7858 

NPRM  11A}1/96  61  FR  56493 

Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  3556 

Agency  Contact:  Julius  Banks, 

Environmental  Protection  Agency.  Air 

and  l^diation.  6205],  Washington.  DC 

20460 

Phone:  202  564-9870 

Fax:  202  565-2156 

Email:  banks.julius@epa.gov 

Tom  Land.  Enviroimiental  Protectidn 
Agency.  Air  and  Radiation.  6205J. 
Washington,  DC  20460 
Phone:  202  564-9185 
Fax:  202  565-2155 
Email:  land.tom@epa.gov 

RIN:  2060-AF36 

3241.  PROTECTION  OF 
STRATOSPHERIC  OZONE: 
REFRIGERANT  RECYCUNG  RULE 
AMENDMENT  TO  INCLUDE 
SUBSTITUTE  REFRIGERANTS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7401  et  seq; 
42  USC  7671(g);  CAA  sec  608 

CFR  Citation:  40  CFR  82(F) 

Legal  Deadline:  None 

Abstract:  This  action  would  facilitate 
fulfillment  of  the  statutory  mandate  to 
apply  the  venting  prohibition  to 
substitute  refrigerants.  The  action 
woidd  provide  regulations  covering 
recovery/recycling  equipment, 
recovery/recycling  practices,  and 
applicable  certifications  that  would  be 
required  to  accomplish  compliance 
with  the  venting  prohibit' in. 
Requirements  woidd  parallel  those  of 
the  current  section  608  regulations, 
expanding  applicability,  where 
appropriate,  to  substitute  refrigerants. 

Timetable: 


Action 


FR  Cite 


NPRM  06/11/98  63FR32044 

Final  Action  03/00/03 

Regulatory  Flexil>illty  Analysis 
Required:  No 

SmaN  Entities  Affacied:  Businesses, 
Governmental  Jurisdictions 


Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3560 

Agency  Contact:  Julius  Banks, 

Environmental  Protection  Agency,  Air 

and  Radiation.  6205J.  Washington,  DC 

20460 

Phone:  202  564-9870 

Fax:  202  565-2156 

Email:  banks.julius@epa.gov 

Tom  Land,  Environmental  Protection 
Agency,  Air  and  Radiation,  6205J, 
Washington,  DC  20460 
Phone:  202  564-9185 
Fax:  202  565-2155 
Email:  land.tom^pa.gov 

RIN:  2060-AF37 

3242.  PAPER  AND  OTHER  WEB 
COATING  NESHAP 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKKity:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  59;  40  CFR  63 

Ljegai  DeadHfte:  Final,  Statutory, 
November  15,  2000. 

AlMtract:  This  action  would  result  in 
the  reduction  of  hazardous  air 
pollutants  (HAPs)  emitted  by  the  paper 
and  other  web  coating  industries. 

Timetable: 


Action 


FR  Gil* 


NPRM 
Final  Action 


09/13/00  65  FR  55332 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additionai  Infonnnatlon:  SAN  No.  3827 

Sectors  Affected:  322211  Corrugated 
and  Solid  Fiber  Box  Manufectuiing; 
322212  Folding  Paperboard  Box 
Manufacturing;  322221  Coated  and  ° 
Laminated  Packaging  Paper  and  Plastics 
Film  Manufacturing:  322222  Coated 
and  Laminated  Paper  Manufacturing; 
322223  Plastics,  Foil,  and  Coated  Paper 
Bag  Manufacturing;  323111  Commercial 
Gravure  Printing;  323116  Manifold 
Business  Form  Printing 

Agency  Contact:  Paul  A.  Almodovar. 

Environmental  Protection  Agency,  Air 

and  Radiation.  C539-03,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-0283 

Fax:  919  541-5689 

Email:  almodovar.paiU@epa.gov 
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Dianne  Byrne,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AG58 


3243.  NESHAP:  WOOD  BUILDING 
PRODUCTS  (SURFACE  COATING) 

Priority:  Substantive.  Nonsignificant 

Lsgal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Ljagal  Doadlin*:  Final,  Statutory. 
November  15,  2000. 

AlMtract  This  action  will  result  in  the 
reduction  of  hazardous  air  pollutants 
(HAP)  emitted  by  the  wood  building 
product  surface  coating  industry.  The 
Agency  will  study  the  various  HAP 
emitted  by  the  industry  and  evaluate 
pollution  prevention  and  control 
techniques  which  can  reduce  these 
emissions. 

Timetable: 


Action 


FR  Cite 


NPRM  06/21/02  67  FR  42400 

Final  Action  08/00/03 

Regulatory  Flexit>illty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  SAN  No.  3904 

Sectors  Affected:  321212  Softwood 
Veneer  and  Plywood  Manufacturing; 
321219  Reconstituted  Wood  Product 
Manufacturing;  321911  Wood  Window 
and  Door  Manufacturing;  321918  Other 
Millwork  (including  Flooring  );  321999 
All  Other  Miscellaneous  Wood  Product 
Manufacturing;  321211  Hardwood 
Veneer  and  Plvwood  Manufacturing; 
32199  All  Other  Wood  Product 
Manufactiuing 

Agency  Contact:  Vinson  Hellwig, 

Environmental  Protection  Agency,  Air 

and  Radiation.  C539-03,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-2317 

Fax:  919  541-5689 

Email:  hellwig.vinson@epa.gov 

Dianne  Byrne,  Environmental 

Protection  Agency.  Air  and  Radiation, 

C504-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5342 


Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  206O-AH02 


3244.  NESHAP:  MUNICIPAL  SOUD 

WASTE  LANDHLLS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 

November  15,  2000. 

Abstract:  This  project  is  to  develop 

national  emission  standards  for 

hazardous  air  pollutants  (HAP)  by 

establishing  maximum  achievable 

control  technology  (MACT)  for 

municipal  solid  waste  landfills. 

Timetable: 

Action 


FR  Cite 


NPRM  11/07/00  65  FR  66672 

Supptemental  NPRM     05/23/02  67  FR  36460 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  Governmental 

Jurisdictions 

Government  Levels  Affected:  None 

Additional  Infornurtlon:  SAN  No.  3969 

Sectors  Affected:  562212  Solid  Waste 

Landfill 

Agency  Contact:  JoLyfin  Collins, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-01.  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5671 

Fax:  919  541-0246 

Email:  collin.jolynn@epa.gov 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation. 

C439-03.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AH13 

3245.  NESHAP:  ASPHALT/COAL  TAR 
APPLICATION  ON  METAL  PIPES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  NPRM.  Statutory. 
November  15.  2000. 

Abstract:  The  Clean  Air  Act  (CAA).  as 
amended  in  1990,  requires  the  EPA  to: 


Final  Rule  Stage 


(1)  publish  an  initial  list  of  all 
categories  of  major  and  area  sources  of 
the  hazardous  air  pollutants  (HAPs) 
listed  in  section  112(b)  of  the  CAA;  (2) 
promulgate  a  schedule  establishing  a 
date  for  the  promulgation  of  emission 
standards  for  each  of  the  listed 
categories  of  HAPs  emission  sources; 
and  (3)  develop  emission  standards  for 
each  source  of  HAPs.  These  standards 
are  to  be  technology-based  and  are  to 
require  the  maximum  degree  of 
emission  reduction  determined  to  be 
achievable  by  the  Administrator.  The 
Agency  has  determined  that  the 
application  of  asphalt  or  coal  tar  to 
metal  pipes  may  reasonably  be 
anticipated  to  emit  several  of  the  189 
HAPs  listed  in  section  112(b)  of  the 
CAA.  As  a  consequence,  a  regulatory 
development  program  is  being  pursued 
for  the  asphalt/coal  tar  application  on 
metal  pipes  industry  to  promulgate 
emission  standards. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


08/13/02  67  FR  52780 
08/00AJ3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal. 

State,  Local,  Tribal 

Addltionai  Information:  SAN  No.  4107 

Sectors  Affected:  332812  Metal 
Coating.  Engraving  (except  Jewelry  and 
Silverware),  and  Allied  Services  to 
Manufacturers 

Agency  Contact:  Kim  Teal, 
Environmental  Protection  Agency.  Air 
and  Radiation,  C504-05,  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-5580 
Fax:  919  541-5689 
Email:  teal.kim@epa.gov  . 

.Dianne  Byme.  Environmental 

Protection  Agency,  Air  and  Radiation. 

C504-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AH78 

3246.  NESHAP:  FRICTION  PRODUCTS 
MANUFACTURING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7412 
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CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory. 
November  15,  2000. 

AlMtract:  This  action  will  propose 
NESHAP  for  friction  products 
manufacturing  in  order  to  comply  with 
the  Clean  Air  Act  of  1990  (CAA).  The 
friction  products  source  category 
includes  any  focility  that  manufactures 
fiiction  products  such  as  brakes  and 
clutches.  The  rule  is  expected  to  limit 
HAP  emissions,  including  toluene, 
hexane.  and  1,1,1  trichloroethane)  bova 
solvent  mixing  operations. 

Timetable: 


Action 


FR  Cite 


10/04/01   66  FR  50768 
11/00/02 


NPRM 

Rnal  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entitles  Affected:  Businesses 

Government  l.evels  Affected:  None 

Additional  Information:  SAN  No.  4460 

Sectors  Affected:  3363  Motor  Vehicle 
Parts  Manufacturing;  3364  Aerospace 
Product  and  Parts  Manufacturing;  3369 
Other  Transportation  Equipment 
Manufacturing 

Agency  Contact:  Kevin  Cavender, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2364 

Fax:  919  541-5450 

Email:  cavender.kevin@epa.gov 

RIN:  2060-AJ18 


3247.  NESHAP:  FLEXIBLE 
POLYURETHANE  FOAM 
FABRICATION  OPERATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  41  USC  7401  et  seq 

CFR  Citation:  40  CFR  63  (Revision) 

Legal  Deedllne:  Final.  Statutory, 
November  15.  2000. 

Abstract:  The  Clean  Air  Act  (CAA) 
requires  development  of  emission 
standards  for  major  sources  emitting 
any  of  the  hazardous  air  pollutants 
(HAP)  listed  in  section  112(b)  of  the 
CAA.  The  EPA  is  proposing  a  mle  to 
reduce  emissions  of  toxic  air  pollutants 
from  flexible  pol)ruretfaane  foam 
fabrication  operations.  Toxic  air 
pollutants,  or  air  toxics,  are  those 
pollutants  known,  or  suspected,  to 
cause  cancer  and  other  serious  health 


problems.  EPA  identified  two 
subcategories  under  the  flexible 
polyurethane  foam  fabrication 
operations  source  category.  These 
subcategories  are  loop  slitter  HAP- 
based  adhesive  use  and  flame 
lamination.  Loop  slitters  are  equipment 
at  foam  fabrication  operations  that  are 
used  to  slice  large  foam  blocks  into  thin 
sheets.  Flame  lamination  refers  to  the 
bonding  of  foam  to  other  substrates 
(i.e.,  cloth,  foam',  plastic,  and  other 
materials),  where  the  bonding  agent  is 
scorched  or  melted  foam. 

Ttanetable: 


Timetable: 


Action 


FR  one 


NPRM 
Final  Action 


08/08/01  66  FR  41718 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4449 

Agency  Contact:  Maria  Noell, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5607 

Fax:  919  541-3470 

Email:  noell.maria@epa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-04,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396  . 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AJ19 

3248.  NESHAP:  PUBUCLY  OWNED 
TREATMENT  WORKS  (POTW)— 
AMENDMENTS  II 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412(e)(5) 
CAAA  sec  112(e)(5);  42  USC  7412(n)(3) 
CAAA  sec  112(n)(3) 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  This  action  will  amend  the 
existing  rule  to  implement  a  settlement 
agreement  with  the  Pharmaceutical 
Research  and  Manufacturers  of  America 
regarding  their  petition  for  judicial 
review. 


Action 


FR  CMS 


NPRM 

Final  Action 


03^22A)2  67  FR  13496 
11/OOA32 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Governmental 

Jurisdictions 

Government  Levels  Affected:  None 

Addltionai  Information:  SAN  No.  4546 

Agency  Contact:  Robert  Lucas, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C439-03,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-0884 
Fax:  919  541-0246 
Email:  lucas.bob@epa.gov 

K.  C.  Hustvedt,  Environmental     . 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AI66 

3249.  e  NESHAP:  CHLORINE 
PRODUCTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 
November  15,  2000. 

Abstract:  This  action  announces  our 
decision  not  to  issue  regulations  for  the 
Chlorine  Production  source  category. 
The  source  category  is  composed  of 
nearly  50  facilities  that  produce 
chlorine  using  several  different 
methods.  We  have  determined  that  21 
of  these  facilities  are  major  sources, 
including  20  chlor-alkali  plants  that 
produce  chlorine  and  caustic  as  co- 
products  through  the  electrolysis  of 
brine,  and  one  primary  magnesium 
refining  facility  that  produces  chlorine 
as  a  by-product  of  magnesium  metal 
production.  Primary  magnesium 
refining  is  a  separately  listed  source 
category  and,  as  such,  the  one  refiner 
will  be  addressed  in  a  separate' 
rulemaking.  None  of  the  20  chlor-alkali 
plants  are  in  and  of  themselves  major 
sources.  All  are  well-controlled  and 
emit  negligible  amounts  of  chlorine 
and,  in  some  cases,  additional 
negligible  amounts  of  hydrochloric 
acid.  These  sources  are  major  only  due 
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to  collocation.  That  is,  they  are  part  of 
larger  establishments  that  are  major 
sources.  These  larger  establishments 
include  organic  chemical 
manufacturers,  polymer  and  resin 
producers,  and  pulp  and  paper  mills, 
all  of  which  are  already  subject  to  one 
or  more  NESHAP.  Section  112(d)(4) 
gives  us  the  discretion  to  consider  risk 
in  issuing  MACT  standards  for 
pollutants  for  which  a  health  threshold 
has  been  established,  provided  that  the 
public  health  is  protected  with  an 
ample  margin  of  safety.  Chlorine  and 
HCl  are  both  threshold  pollutants  for 
which  we  have  defined  threshold 
values  in  the  form  of  Inhalation 
Reference  Concentrations  (RfCs).  We 
have  modeled  chlorine  and  HCl 
emissions  from  each  of  the  20  chlor- 
alkali  plants  and  have  determined  that 
none  of  the  plants  emit  chlorine  or  HCl 
in  quantities  that  result  in  human 
exposures  in  the  ambient  air  at  levels 
approaching  the  threshold  values. 
Therefore,  we  conclude  that  no  further 
control  or  regulation  is  necessary. 
NOTE:  Three  of  the  20  chlor-alkali 
plants  operate  merciiry  cells.  We  are 
addressing  mercury  emissions  from 
mercury  cell  chlor-alkali  plants  in  a 
separate  proposal,  which  is  currently  in 
the  review  cycle  in  headquarters.  To 
facilitate  comment,  we  plan  to  publish 
both  the  mercury  cell  proposal  and  this 
action  on  chlorine  production  in  the 
same  issue  of  the  Federal  Register. 

Timetable: 


Action 


FR  CM* 


NPRM 
Final  Action 


07Kam  67  FR  4471 3 
07/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4685 

Agertcy  Contact  Iliam  Rosario. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C4  39-02.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5308 

Fax:  919  541-5450 

Email:  rosario.iliam@epa.gov 

Alfred  Vervaert,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-02,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5602 

Fax:  919  541-5450 


Email:  vervaert.al@epa.gov 
RIN:  2060-AK38 

3250.  •  NESHAP  FOR  PRIMARY 
ALUMINUM  REDUCTION  PLANTS; 
AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadline:  None 

Abstract:  The  NESHAP  for  Primary 
Aluminum  Reduction  Plants  was 
promulgated  in  1997  (40  CFR  part  63. 
subpart  LL).  The  amendments 
described  here  would  revise  the 
emission  limit  for  polycyclic  organic 
matter  applicable  to  one  subcategory  of 
source  based  on  newly  available  data 
more  representative  of  performance 
from  the  top  five  performing  sources. 
The  proposed  amendments  would  also 
clarify  language  on  compliance  dates 
and  add  specific  provisions  for  startup 
of  new  or  reconstructed  affected 
sources  and  affected  sources  that  restart 
afler  being  idled  for  long  periods  of 
time.  More  time  would  be  allowed  due 
to  the  nature  of  the  process  operation, 
depending  on  the  type  of  source.  No 
additional  costs  or  information 
collection  requirements  would  be 
incurred  as  a  result  of  the  amendments. 
There  also  are  no  significant  policy 
issues.  State  agency  and  industry 
representatives  concur  with  the 
changes,  which  will  improve 
implementation  of  the  1997  rule. 

Timetable: 


FR  Cite 


Proposed  Amendment  11/00/02 
Final  Action  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

AddlUonal  Information:  SAN  No.  4713 

Agency  Contact:  Steve  Fruh, 
Environmental  Protection  Agency.  Air 
and  Radiation.  C439-04.  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-2837 
Fax:  919  541-0942 
Email:  fruh.steve@epa.gov 

Susan  Wyatt,  Environmental  Protection 
Agency,  Air  and  Radiation,  C504-05. 
Research  Triangle  Park.  NC  27711 
Phone:  919  541-5674 
Fax:  919  541-0942 


Email:  wyatt.susan@epa.gov 
RIN:  2060-AK50 

3251.  •  SITE  SPECinC  RULE  FOR 
WEYERHAUSER  SULFITE  MILL 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  Clean  Air  Act  sec 
112(c)(6) 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Aisstract:  This  rule  will  apply  to  the 
Weyerhaeuser  sulfite  mill  in 
Cosmopolis.  WA.  The  rule  will  allow 
the  mill  to  control  the  non  regulated 
hog  fuel  dryer  at  the  mill  rather  than 
controlling  the  sulfite  recovery  furnace. 
It  is  expected  that  the  source  will 
achieve  greater  emission  reductions  at 
a  lower  cost  than  would  occur 
otherwise. 

Timetable: 


Action 


IMe 


FR  Cite 


Direct  Final  Rule 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4717 

Agency  Contact:  Jeffrey  Telander. 

Environmental  Protection  Agency.  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5427 

Fax:  919  541-5600 

Email:  telander.jefi@epa.gov 

James  U.  Crowder,  Enviroiunental 

Protection  Agency.  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim@epa.gov 

RIN:  2060-AK53 

3252.  •  NESHAP:  SECONDARY 
ALUMINUM  INDUSTRY  AMENDMENTS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  740i  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Judicial. 
December  15.  1999. 

Abstract:  EPA  promulgated  MACT  to 
control  emissions  of  HAP  trova  the 
secondary  aluminum  production 
industry  on  March  23,  2000.  After 
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publication,  two  groups  representing 
four  industry  trade  groups  filed  a 
petition  for  review  of  the  rule.  EPA 
reached  an  initial  settlement  agreement 
with  industry  to  develop  a  separate  rule 
for  alimiinum  die  casters,  aluminum 
foundries,  and  aluminum  extruders  and 
publish  a  proposed  stay  of  the  rule 
with  respect  to  these  sovirces.  Later  the 
EPA  reached  a  separate  settlement 
agreement  with  groups  representing 
aluminum  die  casters,  aluminum 
foundries,  and  aluminum  extruders  that 
resulted  in  these  groups  remaining 
subject  to  the  rule  with  certain 
technical  changes  to  the  rule  itself.  EPA 
also  reached  a  separate  settlement 
agreement  with  the  Aluminum 
Association  to  make  certain  technical 
changes  in  the  rule.  A  direct  final  rule 
and  parallel  proposal  and  a  proposed 
rule  was  published  in  the  FR  to 
implement  the  settlement  agreements 
on  Jime  14.  2002.  The  settlement 
agreement  with  industry  require  EPA  to 
have  the  Administrator  sign  the  rule  to 
promulgate  the  changes  in  the 
settlement  agreement  by  December  13. 
2002. 

Timetable: 


Action 


FR  Cite 


06/14/02  67FR41118 

06/14/02  67  FR  41 125 
08/13W)2  67  FR  52616 

11AXV02 


Direct  Final  Rule 

/Vmend. 
NPRM  /Amendments 
Withdrawal  of  Direct 

Final  Rule 
Fmal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4723 

Sectors  Affected:  331314  Secondary 
Smelting  and  Alloying  of  Aluminum 

Agency  Contact:  John  Schaefer. 

Environmental  Protection  Agency,  Air 

and  Radiation,  MD-13,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-0296 

Fax:  919  541-5600 

Email:  schaefer.john@epa.gov 

James  U.  Crowder.  Environmental 

Protection  Agency,  Air  and  Radiation. 

C504-05.  Research  Triangle  Pa.  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim@epa.gov 

RIN:  2060-AK57 


3253.  PREVENTION  OF  SIGNIFICANT 
DETERIORATION  (PSD)  AND 
NONATTAINMENT  NEW  SOURCE 
REVIEW  (NSR):  BASEUNE  EMISSIONS 
DETERMINATION,  ACTUAL-TO- 
FUTURE-ACTUAL  METHODOLOGY, 
PLANTWIDE  APPLICABILITY 

Priority:  Other  Significant 

Legal  Authority:  CAA  as  amended  title 
1 

CFR  Citation:  40  CFR  51.160  to  51.166; 
40  CFR  52.21;  40  CFR  52.24 

Legal  Deadline:  None 

Abstract:  This  action  is  to  revise  the 
CAA  new  source  review  (NSR) 
regulations,  which  govern  the 
preconstruction  air  quality  review  and 
permitting  programs  that  are 
implemented  by  States  and  the  Federal 
Government  for  new  and  modified 
major  stationary  sources  of  air 
pollution.  These  revisions  include 
changes  in  NSR  applicability 
requirements  for  mod  ifications  (and 
provisions  to  allow  States  to  make 
similar  changes  in  their  major  NSR 
programs)  to  allow  sources  more 
flexibility  to  respond  to  rapidly 
changing  markets  and  to  plan  for  futine 
investments  in  pollution  control  and 
prevention  technologies.  These  changes 
reflect  EPA's  consideration  of 
discussions  and  recommendations  of 
the  Clean  Air  Act  Advisory 
Committee's  (CAAAC)  Subcommittee 
on  NSR.  Permits  and  Toxics,  comments 
filed  by  the  public,  and  meetings  and 
discussions  with  interested 
stakeholders.  The  changes  are  intended 
to  provide  greater  regulatory  certainty, 
administrative  flexibility,  and  permit 
streamlining,  while  ensuring  the 
current  level  of  environmental 
protection  and  benefit  derived  fitim  the 
program.  Regulations  that  will  be 
affected  are  State  implementation  plan 
requirements  for  review  of  new  sources 
and  modifications  to  existing  sources 
(40  CFR  51.160-166),  the  Federal 
prevention  of  significant  deterioration 
program  (40  CFR  52.21),  and  Federal 
restriction  on  new  source  construction 
(40  CFR  52.24). 

Timetable: 


Government  Levels  Affected:  Federal, 
State.  Local 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  3259 

Agency  Contact:  Lynn  Hutchinson. 

Environmental  Protection  Agency.  Air 

and  Radiation,  C33903,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5795 

Fax:  919  541-5509 

Email:  hutchinson.lynn@epa.gov 

RIN:  2060-AEll 

3254.  EXPANDED  DERNmONS  FOR 
ALTERNATIVE-FUELED  VEHICLES 
AND  ENGINES  MEETING  LOW- 
EMISSION  VEHICLE  EXHAUST 
EMISSION  STANDARDS 

Priority:  Substantive.  Nonsignificant , 

Legal  Authority:  15  USC  2001 ;  15  USC 
2002;  15  USC  2003;  15  USC  2005;  15 
USC  2006;  15  USC  213;  42  USC  7521; 
42  USC  7522;  42  USC  7524;  42  USC 
7525;  42  USC  7541;  42  USC  7542;  42 
USC  7549;  42  USC  7550;  42  USC  7552 

CFR  Citation:  40  CFR  86;  40  CFR  .88 

Legal  Deadline:  None 

Abstract:  This  action  will  ease  the 
burden  of  certification  for  both  Original 
Equipment  Manufacturers  (OEMs)  and 
after-market  conversion  entities.  This 
action  will,  for  vehicles  and  engines 
meeting  LEV  emission  standards, 
broaden  the  definition  of  the  term 
dedicated  fuel  system,  broaden  the 
criteria  for  engine  families,  and  provide 
an  exemption  fit)m  certification  fees. 
This  action  is  not  a  deregulatory  action. 
This  action  will  provide  another  means 
for  small  business  to  remain  active      t 
entities  in  supplying  alternatively 
fueled  vehicles  to  the  market  place.  The 
above  three  changes  are  intended  to 
reduce  the  cost  of  complying  with  the 
requirements  of  certification,  and  small 
business  will  benefit  from  these 
changes.  This  action  will  enhance  the 
ability  for  the  regulated  industry  to 
provide  alternatively  fueled  vehicles  to 
the  consiuner  in  support  of  the 
Executive  Order  13031. 

Timetable: 


Action 


FR  CHe 


Action 


NPRM 
Final  Action 


07/23/96  61  FR  38249 
11/00/02 


FR  Cite 


Regulatory  Flexibility  Analysis 
Required:  No 

Sman  Entitles  Affected:  No 


NPRM  07/20/98  63  FR  38767 

Notice  05/14/99  64  FR  26410 

Final  Action  01/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 


17«<l<..«l    Daniotn..  /  \7rAl      R7     KTn      O'iR.  I  \An.r\Aaxi     Viar-arr\\ar    O      7009  /  TTnifiafl     Aaonria 


nv>.'x% 


75232  Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


EPA— Clean  Air  Act  (CAA) 


Rnal  Rule  Stage 


Government  Levels  Affected:  None 

Addttional  Infonnation:  SAN  No.  4030 

Agency  Contact:  Sam  Napolitano, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6405J.  Washington.  DC 

20640 

Phone:  734  214-4310 

Email:  sam.napolitano@epa.gov 

RIN:  206a-AH52 

3255.  CONTROL  OF  EMISSIONS  OF 
AIR  POLLUTION  FROM  NEW  MARINE 
COMPRESSION-KSNITION  ENGINES 
AT  OR  ABOVE  30  LITERS  PER 
CYUNOER 

ReguMory  Plan:  This  entry  is  Seq.  No. 
140  in  part  n  of  this  issue  of  the 
Federal  Register. 

RIN:  206O-AJ98 

3256.  OPERATING  PERMITS: 
REVISIONS  (PART  70) 

Priority:  Other  Significant 

l.agal  AuttMrity:  42  USC  7661  et  seq 

CFR  Citation:  40  CFR  51:  40  CFR  52: 
40  era  70 

Legal  Deadline:  None 

Abstract:  In  response  to  litigation  on 
the  operating  permits  rule  regulations, 
40  era  part  70,  to  provide  more 
effective  implementation  of  part  70, 
and  to  address  comments  provided  in 
response  to  notices  of  proposed 
rulemaking,  parts  70,  51  and  52  are 
being  revised.  The  changes  streamline 
the  procedures  for  revising  stationary- 
source  operating  permits  issued  by 
State  and  local  permitting  authorities 
imder  title  V  of  the  Clean  Air  Act. 


Action 


FR  on* 


NPRM  08/29^  59  FR  44460 

Supptemental  NPRM  04/27/95  60  FR  20804 

Part  71 

Supptemental  NPRM  08/31/95  60  FR  45530 

Part  70 

NPRM  12AXV03 

Final  Action  12/00/04 

Regulatory  FlexMlity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  SAN  No.  3412 

Agency  Contact  Ray  Vogel, 
Environmental  Protection  Agency.  Air 


and  Radiation,  C304-04.  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-3153 
Fax:  919  541-5509 
Email:  vogel.ray®epa.gov 

Steve  Hitte,  Environmental  Protection 
Agency.  Air  and  Radiation,  C304-04, 
Research  Triangle  Park,  NC  27711 
Phone:  919  541-0886 
Fax:  919  541-5509 
Email:  hitte.steve@epa.gov 

RIN:  2060-AF70 

3257.  FEDERAL  IMPLEMENTATION 
PLANS  FOR  INDIAN  RESERVATIONS 
IN  IDAHO.  OREGON  AND 
WASHINGTON 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  42  USC  7401  et  seq 

CFR  Citation:  40  Cra  49.121  to  49.139: 
40  era  49.9861  to  49.17810 

Legal  Deadline:  None 

Abstract  This  Federal  Implementation 
Plan  (FTP)  proposes  basic  air  rules  to 
apply  on  Indian  reservations  in  Idaho, 
Oregon,  and  Washington.  The  rules 
provide  some  basic  air  quality 
protection  similar  to  what  the  State 
implementation  plans  (SIPs)  require  for 
Idaho.  Oregon,  and  Washington.  These 
rules  are  needed  to  establish  a  level 
playing  field  and  create  basic  federally 
enforceable  rules  under  the  Clean  Air 
Act. 

TImalable: 


Action 


FR  Git* 


NPRM 
Final  Action 


03/15/02  67  FR  11748 
03AXV03 


Regulatory  Flexn>ility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
Tribal 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4487 

Agency  Contact:  Regina  Thompson. 

Environmental  Protection  Agency. 

Regional  Office  Seattle,  OAQ-107.  1200 

6th  Avenue:  Seattle,  Washington  98101 

Phone:  206  553-1498 

Fax:  206  553-0110 

Email:  thompson.reginaOepa.gov 

Bonnie  Thie.  Environmental  Protection 
Agency.  Regional  Office  Seattle,  OAQ- 
107 
Phone:  206  553-1189 


Fax:  206  553-0110 

Email:  thie.bonnie^pa.gov 

RIN:  2012-AAOl 


3258.  METAL  FURNITURE  (SURFACE 
COATING)  NESHAP 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  7401  et  seq 

CFR  Citation:  40  cra  63 

Legal  DeacUlne:  None 

Abstract:  This  regulation  will  apply  to  ' 
surface  coating  of  metal  furniture 
products  and  parts.  This  regulation  will 
reduce  nationwide  emissions  of  HAPs 
from  surface  coating  of  metal  furniture 
products  and  parts,  which  is  required 
imder  section  112  of  the  Clean  Air  Act 

Timetable: 


Action 


Date 


FR  CM* 


NPRM 
Final  Action 


(A/24/02  67  FR  20206 
02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal^ 
State 

Additional  Information:  SAN  No.  3824 

Sectors  Affected:  337124  Metal 
Household  Furniture  Manufactiiring; 
33636  Motor  Vehicle  Fabric  Accessories 
and  Seat  Manufecturing:  337215 
Showcase.  Partition,  Shelving,  and 
Locker  Manufacturing:  337127 
Institutional  Furniture  Manufacturing; 
332116  Metal  Stamping:  332612  Wire 
Spring  Manufacturing:  337215 
Showcase,  Partition,  Shelving,  and 
Locker  Manufacturing 

Agency  Contact:  Mohamed  Serageldin, 

Environmental  Protection  Agency.  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2379 

Fax:  919  541-5689 

Email:  serageldin.mohamed 

Dianne  Byrne.  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne^pa.gov 

RIN:  206O-AG55 
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EPA— Clean  Air  Act  (CAA) 


Final  Rule  Stage 


3259.  PROTECTION  OF 
STRATOSPHERIC  OZONE:  PROCESS 
FOR  EXEMPTING  QUARANTINE  AND 
PRESHIPMENT  APPLICATIONS  OF 
METHYL  BROMIDE 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7414;  42  USC 
7671-7671(q) 

CFR  Citation:  40  CFR  82.1  to  82.13 

Legal  Deadline:  None 

Abstract:  The  Montreal  Protocol 
exempts  quarantine  and  preshipment 
from  the  methyl  bromide  production 
and  import  baseline:  therefore,  a 
regulation  must  be  promulgated  to 
allow  for  the  exemption  in  EPA's 
current  allowance  system. 

Timetable: 


Timetable: 


Action 


FR  Cite 


Interim  Rnal  Action       07/19/01   66  FR  37752 
Finai  Action  12AXV02 

Regulatory  FlexMIHy  Analysis 
Requlrad:  No 

Small  Entitiea  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4253 

Agency  Contact:  Tom  Land, 

Environmental  Protection  Agency,  Air 

and  Radiation.  6205J,  Washington.  DC 

20460 

Phone:  202  564-9185 

Fax:  202  565-2155 

Email:  land.tomdepa.gov 

RIN:  206O-AI42 

326a  NESHAP:  BRICK  AND 
STRUCTURAL  CLAY  PRODUCTS 
MANUFACTURING 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  The  brick  and  structiiral  clay 
products  industry  primarily  includes 
.  facilities  tliat  manufacture  brick,  clay, 
pipe,  roof  tile,  extruded  floor  and  wall 
tile,  and  other  extruded  dimensional 
clay  products  from  clay,  shale,  or  a 
combination  of  the  two.  The 
manufacture  of  brick  and  structural 
clay  products  involves  mining,  raw 
material  processing  (crushing,  grinding, 
and  screening),  mixing,  forming,  cutting 
or  shaping,  drying,  and  firing. 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


07/22/02  67FB47894 
02AXV03 


Regulatory  FlexibHIty  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affectedr  None 

Additional  Information:  SAN  No.  4325 

Sectors  Aflacted:  327121  Brick  and 
Structural  Clay  Tile  Mmiu&ctiiring; 
327123  Other  Structural  Qay  Product 
Manufacturing 

Agency  Contact  Mary  K.  Johnson, 

Environmental  Protection  Agency,  Air 

and  RadiaticMi,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5025 

Fax:  919  541-5450 

EmaiL  johnson.mar37#epa.gov 

James  U.  Crowder,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim9epa.gov 

RIN:  206a-Al67 


3261.  NESHAP:  CLAY  CERAMICS 
MANUFACTURING 

Priority:  Sul)stantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  Ceramics  are  defined  as  a 
class  of  inorganic,  nonmetallic  solids 
that  are  subject  to  high  temperature  in 
manufacture  and/or  use.  The  clay 
ceramics  manufacturing  soiuxe  category 
includes  facilities  that  manufacture 
traditional  ceramics.  Traditional 
ceramics  include  ceramic  tile, 
dinnerware,  sanitaryware,  pottery,  and 
porcelain.  The  primary  raw  material 
used  in  the  manufactiire  of  traditional 
ceramics  is  clay,  the  manufactiire  of 
clay  ceramics  involves  raw  material 
processing  (crushing,  grinding,  and 
screening),  mixing,  forming,  shaping, 
drying,  glazing,  and  firing. 


Action 


FR  ON* 


NPRM  07/22/02  67  FR  47894 

FinalAction  02/00^ 

nagulatoty  Flexibility  Analysis 

Raquirad:No 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  SAN  No.  4343 


Aflaclad:  327122  Ceramic  Wall 
and  Floor  Tile  Manufecturing:  327111 
Vitreous  China  Plumbing  Fixture  and 
China  and  Earthenware  Fittings  and 
Bathroom  Accessories  Manufacturing 

Agency  Contact:  Mary  K.  Jc^mson, 

Environmental  Protection  Agency,  Air 

and  Radiation.  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5025 

Fax:  919  541-5450 

Email:  johnson.mary@epa.gov 

James  U.  Crowder,  Environmental 

Protection  Agmcy,  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim@epa.gov 

R!N:  2060-AI68 

3262.  NESHAP:  ENGINE  TEST 
CELLS/STANDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  740i  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  As  required  by  section  112(c) 
of  the  Clean  Air  Act,  the  Environmental 
Protection  Agency  has  developed  a  list 
of  categories  of  sources  of  hazardous 
air  pollutants  (HAP's).  The  HAP's  are 
listed  in  section  112(b)  of  the  Clean  Air 
Act.  The  Engine  Test  Facilities  source 
category  are  included  on  EPA's  list  of 
sources  of  HAP's.  The  Engine  Test 
Facilities  source  category  includes  any 
focility  engaged  in  the  testing  of 
stationary  or  mobile  engines,  including 
turbines  and  reciprocating  engines  and 
rocket  engines.  Aircraft  engine  testing 
consists  of  facilities  which  perform 
testing  on  uninstalled  aircraft  engines. 
Non-aerospace  engine  test  facilities 
consists  of  facilities  which  perform 
testing  on  uninstalled  engines  such  as 
automotive  engines,  stationary  turbines, 
IC  engines,  and  diesel  engines. 


Action 


FR  dto 


NPRM  05/AAJ02  67  FR  34548 

FinalAction  02AXV03 

Regulatory  FlexM)lllty  Analyala 
Required:  No 

Small  Entmaa  AffactMl:  No 
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EPA— Clean  Air  Act  (CAA) 


Final  Rule  Stage 


Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4144 

Agency  Contact:  Jaime  Pagan, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-01,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5340 

Fax:  919  541-5450 

Email:  pagan.iaime@epa.gov 

Robert  J.  Way  land.  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-01,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robertjdepa.gov 

RIN:  2060-AI74 

3263.  AMEND  SUBPART  H  AND  I.  40 
CFR  PART  61,  FOR  EMISSIONS  OF 
RAOIONUCUDES  OTHER  THAN 
RADON  FROM  DOE  FAGUTIES 

Priority:  Substantive,  Nonsignificant 


Autlwrity:  42  USC  7412  CAAA 
112(g)  (q);  PL  95-95 

CFR  Citation:  40  CFR  61.93(a);  40  CFR 
61.93(b)(2)(ii) 

Legal  Deadline:  None 

Abstract:  Subparts  H  and  I  of  40  CFR 
part  61  establish  limits,  under  the 
Clean  Air  Act.  for  radionuclide 
emissions  (other  than  radon)  from 
Department  of  Energy  (DOE)  and  other 
non-EKDE  federal  facilities.  These 
Subparts  require  emission  sampling, 
monitoring,  and  calculations  to  identify 
compliance  with  the  standard.  The 
current  air  sampling  methodology 
required  by  the  standards  is  embodied 
in  ANSI-N13. 1-1969,  a  consensus 
guidance  docimient  that  is  incorporated 
by  reference  in  EPA's  standards.  That 
guidance  was  updated  in  1999.  and 
contains  new  technical 
recommendations  (that  differ  frtim  the 
1969  version)  for  obtaining 
representative  air  samples.  In  this  rule, 
EPA  is  updating  subparts  H  and  I  to 
incorporate  the  new  sampling  guidance, 
ANSI-Nl  3. 1-1999.  and  require  its  use 
for  new  facilities  and  for  those 
undergoing  significant  changes  to 
ventilation  systems.  Existing  facilities 
will  be  allowed  to  continue  sampling 
in  accordance  with  the  current 
requirements. 


Thnetabie: 


Action 


PR  Cite 


NPRM  05/09/00  65  FR  29934 

Final  Action  11/00/02 

Regulatory  Flexil)illty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4273 

Agency  Contact:  Robin  Anderson, 

Environmental  Protection  Agency,  Air 

and  Radiation.  6608J,  Washington.  DC 

20460 

Phone:  202  564-9385 

Fax:  202  565-2065 

Email:  anderson.robindepa.gov 

RIN:  2060-AI90 

3264.  INTERSTATE  OZONE 
TRANSPORT:  RESPONSE  TO  COURT 
DECISIONS  ON  THE  NOX  SIP  CALL, 
NOX  SIP  CALL  TECHNICAL 
AMENDMENTS,  AND  SECTION  126 
RULES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7410(a)(2)(D); 
42  USC  7410(k)(5) 

CFR  Citation:  40  CFR  51  (Revision) 

Legal  Deadline:  None 

Abstract:  On  October  27,  1998  (63  FR 
57355),  EPA  issued  a  rule  to  reduce 
smog  in  the  eastern  half  of  the  country. 
The  rule  required  22  States  and  the 
District  of  Columbia  to  reduce 
emissions  of  nitrogen  oxides  (NOx), 
which  reacts  with  other  chemicals  in 
the  atmosphere  to  form  smog.  EPA 
required  these  reductions  because 
pollution  from  each  of  these  States  was 
transported  by  the  wind  and 
significantly  contributed  to  unhealthy 
air  quality  in  downwind  states.  In 
response  to  litigation  from  several 
parties  on  the  NOx  SIP  call,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  issued  a  decision  on 
March  3,  2000  making  it  clear  that  EPA 
and  States  can  and  should  move 
forward  to  implement  this  regional 
strategy.  The  ruling  remanded  certain 
relatively  minor  portions  of  the  original 
rule  back  to  the  EPA.  This  rulemaking 
covers  the  portion  of  the  rule  associated 
with  the  remanded  issues:  certain 
cogeneration  units,  internal  combustion 
engines,  the  partial  State  requirements 
for  Georgia  &  Missouri  and  the 
exclusion  of  Wisconsin.  In  this 
rulemaking,  EPA  will  consider  the 


partial  State  issue  for  Alabama  & 
Michigan  and  propose  SIP  submittal 
dates  and  compliance  dates,  as  well. 
The  D.C.  Circuit  Court  also  remanded, 
or  remanded  and  vacated,  the 
cogeneration  imit  issue  in  decisions  on 
the  NOx  SIP  Call  Technical 
Amendments,  and  Section  126  Rule  on 
June  8,  2001  and  May  15,  2001, 
respectively.  These  remands  will  also 
be  addressed  in  this  rulemaking. 

Timetable: 


Action 


DM*  FR  CMb 


NPRM 
Final  Action 


02/22/02  67FR8395 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  SAN  No.  4433 

Agency  Contact:  Jan  King, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C539-02,  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-5665 
Fax:  919  541-0824 
Email:  king.jan@epa.gov 

Carla  Oldham.  Environmental 

Protection  Agency.  Air  and  Radiation, 

C539-02.  RTP,  NC  27711 

Phone:  919  541-3347 

Fax:  919  541-0824 

Email:  oldham.carla@epa.gov 

RIN:  2060-AJ16 

3265.  CLARIFICATION  TO  EXISTING 
PART  63  NESHAP  DELEGATIONS' 
PROVISIONS-WORK  PRACTICES 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  40  CFR  part  63  contains 
OAR's  air-toxics  emissions  regulations, 
often  referred  to  as  MACT  rules  or 
NESHAPS.  We  are  revising  some  part 
63  standards  to  reflect  changes  in 
delegation  provisions.  We  are  also 
revising  some  sections  in  the  part  63 
regiilations  to  clarify  what  are 
standards  and  what  are  compliance 
assurance  measures.  The  benefits  of  the 
changes  will  include  clarifying  what 
authorities  in  each  standard  can  be 
delegated  to  State  and  local  air 
pollution  control  agencies  and  meshing 
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the  stEindards  with  revisions  previously 
made  to  other  part  63  regulations. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 
Final  Action 


01/16/02  67  FR  2286 
01AXV03 


Regulatory  FtoxMIHy  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Addltlonai  Information:  SAN  No.  4426 

Agency  Contact:  Tom  Driscoll. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C304-04.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5135 

Fax:  919  541-5489 

Email:  driscoll.tom@epa.gov 

Kathy  Kaufman,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C304-04.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-0102 

Fax:  919  541-5509 

Email:  kaufman.kathy@epa.gov 

RIN:  206O-AJ26 

3266.  NESHAP:  PESTiaOES  ACTIVE 
INGREDIENTS^^aENDMENTS 

Priority:  Other  Significant 

Legal  Auttwrtly:  42  USC  7412  CAA  sec 
112 

CFR  CnallOli:  40  CFR  63 

Legal  DeadHnai  Final,  Judicial. 
September  6,  2002.  Administrator's 
Signature. 

Abstract:  On  June  23,  1999,  EPA 
promulgated  the  NESHAP  for  Pesticide 
Active  Ingredient  Production  several 
petitions  were  filed  for  judicial  review. 
These  amendments  are  based  on  the 
settlement  agreement. 

Timetable: 


FR  CM* 


NPRM 
Fmai  Action 


04/10/02  67FR 17492 
IIAXVOe 


Regulakyy  Flexibility  Analyals 
Required:  No 

Small  EntMes  Affsctad:  No 

Government  Lavala  AUselad:  None' 

Additional  Information:  SAN  No.  4457 

Agency  Contact:  Randy  McDonald. 
Environmental  Protection  Agency,  Air 


and  Radiation,  C439-02.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5402 

Fax:  919  541-3470 

Email:  mcdonald.randy@epa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency.  Air  and  Radiation, 

C504-04,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  206a-Aj34 

3267.  FEDERAL  PLAN  FOR  SMALL 
MUNiaPAL  WASTE  COMBUSTION 
UNTTS 

Priority:  Substantive,  Nonsi^uficant 

Legal  Authority:  1990  Amendments  to 
the  CAA  sections  111(d)  129  and 
301(a)(d) 

CFR  Citation:  40  CFR  62  (new) 

Legal  Deadline:  None 

AtMtract:  The  Clean  Air  Act 
Amendments  of  1990  directed  the  EPA 
to  set  emission  guidelines  for  existing 
municipal  waste  combustion  units 
(MWCs)  under  Sections  111  and  129. 
On  12/19/95,  the  EPA  adopted 
emission  guidelines  for  MWC»  under 
the  authority  of  Sections  111(d)  and 
129  of  the  Clean  Air  Act.  These 
emission  guidelines  covered  all  MWC 
units  located  at  plants  with  an 
aggregate  plant  combustion  capacity 
larger  than  35  tons  per  day  of 
municipal  solid  waste.  Subsequent 
litigation  cancelled  the  emission 
guidelines  for  small  MWC  units,  but 
die  Court  directed  EPA  to  adopt  a  new 
rule  for  small  MWC  units.  This  rule 
was  adopted  on  December  6,  2000.  This 
action  is  a  follow-on  activity  to  this 
rulemaking.  In  this  proposed  MWC 
Federal  Plan  for  small  units.  EPA 
becomes  the  implementing  authority  in 
those  instances  where  the  state  ot  local 
Agency  fails  to  submit  a  plan  or  a  plan 
has  not  yet  been  approved.  This  action 
makes  no  changes  to  the  rule  and  is 
intended  to  fulfill  EPA's  duty  under 
Section  129(b)(3)  to  promulgate  a 
Federal  Plan  as  a  gap-filling  measure 
imtil  the  state  ful&ls  its  statutory 
obligations.  When  the  state  sulnnits  an 
approvable  State  Plan,  the  Federal  Plan 
will  no  longer  apply  to  units  in  the 
state. 


Action 


Dal*         FR  Cite 


NPRM 
Final  Action 


06/14/01   66  FR  32484 
11/00/02 


Regulatofy  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Local 

Additional  Information:  SAN  No.  4454 

Agency  Contact:  Lalit  Banker. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C304-04.  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5420 

Fax:  919  541-2664 

Email:  banker.lalit@^a.gov 

RIN:  2060-AJ46 

3268.  REVISIONS  TO  REGIONAL  HAZE 
RULE  TO  INCORPORATE  SULHJR 
DIOXIDE  MILESTONES  AND 
BACKSTOP  EMISSIONS  TRADING 
PROGRAM  FOR  NINE  WESTERN 
STATES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7410;  42  USC 

7414;  42  USC  7421;  42  USC  7470-7479; 
42  USC  7491;  42  USC  7492;  42  USC 
7601;  42  USC  7602 

CFR  Citation:  40  CFR  51.309 

Legal  DeadHne:  None 

Abstract:  This  regulation  is  for  an 
action  anticipated  by  the  r^onal  haze 
rule  that  we  published  in  July  1999. 
One  portion  of  the  regional  haze  rule~ 
was  an  optional  visibility  protection 
program  for  nine  Western  States.  Part 
of  this  program  for  the  West,  a  long- 
term  program  to  reduce  stationary 
source  emissioas  of  sulfur  dioxide^  was 
incomplete  at  the  time  of  the  1999  rule. 
Accordingly,  (he  rule  required  Western 
States  to  submit  an  "Annex"  to  an 
earlier  report  of  the  Grand  Canyon 
Visibility  Transport  Conunission.  We 
required  the  Annex  to  contain  sulfur 
dioxide  milestones  for  the  years  2003 
to  2018.  to  establish  a  program  to  track 
emissions  from  stationary  sources  over 
this  time  period,  and  to  provide  the 
details  of  a  market  trading  program  that 
would  be  triggered  if  a  milestone  is 
exceeded.  The  Western  Regional  Air 
Partnership  submitted  the  Annex  on 
September  29,  2000.  The  purpose  of - 
this  rulemaking  is  to  detennine 
whether  the  Annex  meets  the 
requirements  of  the  regional  haze  rule 
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and  the  Clean  Air  Act,  and  if  it  does, 
to  amend  the  regional  haze  rule  to 
incorporate  its  provisions. 

Timetable: 

Action 


FR  CM* 


NPRM  05A)6A)2  67  FR  30418 

Final  Action  04/00/03 

Regulatory  Flextt>ility  Analyeto 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4495 

Agency  Contact:  Timothy  Smith, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C504-02,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-4718 
Fax:  919  541-5489 
Email:  smith.Um@epa.gov 

Tom  Driscoll,  Environmental  Protection 

Agency,  Air  and  Radiation,  C304-04. 

Research  Triangle  Park.  NC  27711 

Phone:919  541-5135 

Fax:  919  541-5489 

Email:  driscoll.tom©epa.gov 

RIN:  2060-AJ50 

3269.  STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES:  VOUkTILE 
ORGANIC  LIQUID  STORAGE 
VESSELS;  AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMity:  42  USC  7401;  42  USC 
7411;  42  USC  7414;  42  USC  7416;  42 
USC  7601 

CFR  Citation:  40  CFR  60 

Legal  Deadline:  None 

Abstract:  This  direct  final  action 
revises  existing  standards  for  Volatile 
Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  by  amending  the  storage  vessel 
volume  applicability  criteria  and 
adding  a  vapor  pressure  applicability 
criterion.  This  is  a  narrow  technical 
amendment  responding  to  new 
information  that  came  in  after  the 
original  rule  was  promulgated. 


Action 


FR  CM* 


Direct  Rnai  Rute  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4508 

Sectors  Affected:  325  Chemical 
Manufacturing;  324  Petroleum  and  Coal 
Products  Manufacturing;  42271 
Petroleum  Bulk  Stations  and  Terminals 

Agency  Contact:  Mark  Morris, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5416 

Fax:  919  541-3470 

Email:  morris.mark@epa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-04,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  206Q-AJ53 

3270.  NESHAP:  PORTLAND  CEMENT 
MANUFACTURING  INDUSTRY, 
AMENDMENTS  TO  RULE  TO 
IMPLEMENT  SETTLEMENT 
AGREEMENT 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKWlty:  Not  Yet  Determined 

CFR  Citation:  40  CFR  63.1340  to 
63.1359 

Legal  Deadline:  None 

AlMtract:  The  Portland  Cement 
Manufacturing  Industry  NESHAP  was 
promulgated  June  14,  1999.  The  rule 
is  codified  in  40  CFR  63,  Subpart  LLL. 
This  rule  is  being  revised  to  reflect  a 
pending  settlement  agreement  with  the 
American  Portland  Cement  Alliance. 
The  rule  changes  will  be  minor,  and 
mostly  will  help  to  clarify 
requirements,  provide  monitoring 
alternatives  and/or  remove  minor 
monitoring  requirements. 

Timetat>ie: 


Action 


Dal* 


FR  Cite 


NPRM  04/05/D2  67  FR  16625 

Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Ljevels  Affected:  None 

Additional  Information:  SAN  No.  4524 

Sectors  Affected:  32731  Cement 
Manufacturing 

Agency  Contact:  Joseph  P.  Wood, 
Environmental  Protection  Agency,  Air 
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and  Radiation,  C504-05,  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-5446 
Fax:  919  541-5600 
Email:  wood.joe@epa.gov 

James  U.  Crowder,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Pa,  NC 

27711 

Phone:  919  541-5596 

Fax:  919  541-5600 

Email:  crowder.jim@epa.gov 

RIN:  2060-AJ57 

3271.  CONTROL  OF  HAZARDOUS  AIR 
POLLUTANTS  FROM  MOBILE 
SOURCES;  CORRECTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7414;  42  USC 
7521(1);  42  USC  7545;  42  USC  7601(a) 

CFR  Citation:  40  CFR  80.81(a)(1) 

Legal  Deadline:  None 

AI>Stract:  This  rule  corrects  a  final 
regulatory  action  which  was  published 
in  the  Federal  Register  on  March  29, 
2001  (66  FR  17230).  The  correction 
consists  of  restoring  a  paragraph  that 
was  inadvertently  omitted  wben  the 
final  rule  was  published. 

Timetable: 


Action 


FR  Cite 


Direct  Final  Rule  1 1  /00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4554 

Agency  Contact:  Christine  M.  Bnmner, 

Environmental  Protection  Agency,  Air 

and  Radiation,  Washington,  DC  20460 

Phone:  734  214-4287 

Fax:  734  214-4051 

Email:  brunner.christine@epa.gov 

Paul  Cort,  Environmental  Protection 
Agency,  Air  and  Radiation,  2344A 
Phone:  202  564-5573 
Fax:  202  564-5603 
Email:  cort.paul@epa.gov 

RIN:  2060-AJ67 

3272.  COMPILATION  OF  SOURCE- 
SPEaFIC  ALTERNATIVE  METHODS 
BEING  APPROVED  FOR  SOURCE- 
CATEGORY  WIDE  APPLICATION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  Not  Yet  Determined 
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CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  Sources  have  applied  for 
approval  of  alternative  test  methods  for 
use  at  their  facility.  The  Agency  has 
approved  these  methods  and  issued 
letters  of  approval  to  each  requestor. 
The  Agency  has  determined  that  these 
methods  could  be  used  at  similar 
sources,  thus  giving  those  sources  an 
alternative  test  method  to  the  one  cited 
in  the  regulation.  This  action  seeks  to 
publish  these  facility-specific  approvals 
in  order  to  provide  other  facilities 
within  the  source  category  the  option  ; 
of  using  the  alternative  method. 

Timetable: 


Action 


Date         FR  Cite 


Direct  Final  Rule 


10/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4548 

Agency  Contact:  Rima  Howell, 

Environmental  Protection  Agency,  Air 

and  Radiation,  D205-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-0443 

Fax:  919  541-1039 

Email:  howell.rima@epa.gov 

Connie  Oldham,  Environmental 

Protection  Agency,  Air  and  Radiation, 

D205-02.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-7774 

RIN:  2060-AJ84 

3273.  BENZENE  WASTE  OPERATIONS 
NESHAP;  AMENDMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  to  7626 

CFR  Citation:  40  CFR  61 

Legal  Deadline:  None 

Abstract:  This  amendment  will  add  a 
compliance  option  for  tanks,  making 
the  Benzene  Waste  Operations  NESHAP 
consistent  with  the  RCRA  CC  rules. 
Hazardous  waste  treatment  facilities 
have  requested  these  amendments 
because  they  miist  comply  with  both 
rules.  There  is  no  emission  reduction 
as  a  result  of  this  action.  However, 
facilities  may  save  money.  We  expect 
no  negative  impacts  on  small 
businesses  and  State/local/tribal 


Hnal  Rule  Stage 


governments.  Industry  and  government 
support  this  change. 

Timetable: 


Action 


FR  Cite 


Direct  Rnal  Rule  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4591 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical 
Manufacturing;  3311  Iron  and  Steel 
Mills  and  Ferroalloy  Manufacturing; 
562211  Hazardous  Waste  Treatment 
and  Disposal 

Agency  Contact:  Robert  Lucas, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C439-03,  Reseaich 
Triangle  Park.  NC  27711 
Phone:  919  541-0884 
Fax:  919  541-0246 
Email:  lucas.bob@epa.gov 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AJ87 

3274.  PROPOSED  AMENDMENTS  TO 
PERFORMANCE  STANDARDS  AND 
MONITORING  REQUIREMENTS  FOR 
PARTICULATE  MATTER  AT 
STATIONARY  SOURCES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMity:  Not  Yet  Determined 

CFR  Citation:  40  CFR  60  app  B;  40 

CFR  60  app  F 

l.egal  Deadline:  None 

AtMtract:  This  action  would  repropose 
some  monitoring  specifications  that 
were  originally  included  in  an  OSWER 
proposal  to  regulate  air  emissions  from 
hazardous  waste  combustors  (as 
explained  further  below).  It  revises 
several  standards  and  requirements 
related  to  continuous  emission 
monitoring  systems  for  particulate 
matter  (PM).  These  include: 
specifications  and  test  procedures 
Imown  as  Performance  Spedficatioo  11 
(PS-11),  and  quality  assurance 
requirements  known  as  "Procedure  2". 
The  proposed  revisions  clariiy  and 


update  performance  standards  and 
monitoring  requirements  for  facilities 
required  to  install  and  use  continuous 
monitoring  equipment  to  measiu^ 
particulate  matter  emissions  from 
stacks  and  ducts.  The  action  does  not 
change  any  emission  standards  or  add 
any  additional  recordkeeping 
requirements.  This  action  is  a 
supplement  to  actions  by  EPA's 
OSWER  that  included  proposed 
regulations  for  hazardous  waste 
combustors.  The  first  action  was 
published  in  the  Federal  Register  on 
December  30,  1997  (62  FR  67788). 
Recent  OAR  field  studies  have  revealed 
needed  revisions  to  PS-11  and 
Procedure  2.  In  view  of  the  significant 
amount  of  time  that  has  passed  since 
the  last  proposal  was  published 
(December  30,  1997)  and  the  significant 
amoimt  of  knowledge  we  have  recently 
gained  from  our  field  studies,  we 
believe  that  a  supplemental  proposal 
and  another  opportunity  for  the  public 
to  comment  on  PS-11  and  Procedure 
2  are  appropriate. 

Timetat>le: 


Action 


FR  Cite 


NPRM  12/12/01   66  FR  64176 

Final  Action  02/00/03 

Regulatory  Flexlt>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4605 

Sectors  Affected:  221112  Fossil  Fuel 
Electric  Power  Generation 

Agency  Contact:  Daniel  Bivins, 
Environmental  Protection  Agency,  Air 
and  Radiation,  D205-02,  RTP.  NC  27711 
Phone:  919  541-5244 
Fax:  919  541-0516 
Email:  bivins.dan@epa.gov 

Connie  Oldham,  Environmental 

Protection  Agency,  Air  and  Radiation. 

D205-02,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-7774 

RIN:  2060-AJ88 

3275.  STATE  AND  FEDERAL 
OPERATING  PERMITS  PROGRAM: 
REMOVAL  OF  AMENDMENTS  TO 
PART  70  AND  PART  71  COMPLIANCE 
CERTIFICATION  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  74i4a:  42 
USC  7661  to  766lf 
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CFR  Citation:  40  CFR  70;  40  CFR  71 

(Revisions) 

l.egal  Deadline:  None 

AlMtract:  Action  is  in  response  to  the 
October  29.  1999.  United  States  Circuit 
Court  of  Appeals  decision  to  remand 
to  EPA  part  of  the  October  22.  1997. 
Compliance  Assurance  Monitoring 
rulemaking  that  included  revisions  to 
parts  70  and  71  compliance 
certification  requirements.  The  Court 
ruled  that  the  compliance  certification 
must  address  whether  the  affected 
facility  has  been  in  continuous  or 
intermittent  compliance. 

Timetatile: 


Action 


Data         FR  Cita 


becomes  available.  When  revised,  the 
default  toxics  baseline  values  will  be 
the  average  toxics  values  for  gasoline 
over  the  period  1998-2000.  This  data 
is  now  available,  and  this  rule  will 
promulgate  those  revised  baseline 
values,  and  also  incorporate  several 
minor  technical  corrections  to  the 
existing  rule. 

Timetable: 


Action 


Final  Action  11/00/02 

Reguiatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4600 

Split  from  RIN  2060-AJ04 

Agency  Contact:  Grecia  Castro, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C304-04,  RTP,  NC  27711 

Phone:  919  541-1351 

Fax:  919  541-5509 

Email:  castro.grecia@epa.gov 

Barrett  Parker,  Environmental 

Protection  Agency,  Air  and  Radiation, 

EN-341W,  D243-02,  RTP,  NC  27711 

Phone:  919  541-5635 

Fax:  919  541-1039 

Email:  parker.barrett@epa.gov 

RIN:  2060-AJ89 

3276.  CONTROL  OF  HAZARDOUS  AIR 
POLLUTANTS  FROM  MOBILE 
SOURCES:  DEFAULT  BASEUNE 
REVISION  AND  MINOR  CORRECTIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7414;  42  USC 
7521(1);  42  USC  7545;  42  USC  7601(a) 

CFR  Citation:  40  CFR  80 


li  Deadline:  Final.  Statutory. 
October  31.  2001,  80.855(b)(2)  directs 
EPA  to  revise  the  default  baseline  by 
this  date. 

Abstract:  The  final  rule.  Control  of 
Emissions  of  Hazardous  Air  Pollutants 
From  Mobile  Sources  (66  FR  17230, 
3/29/01),  directed  EPA  to  revise  the 
default  toxics  baselines  in  the  rule  to 
include  year  2000  data  when  it 


FR  CMa 


Rnal  Rule  Stage 


meeting  in  1998.  The  implementation 
of  the  standard  is  to  begin  in  January 
2004.  Further,  this  amendment  will 
establish  consistency  between  U.S.  and 
international  requirements  and  test 
procedures.  This  action  is  necessary  to 
ensure  that  domestic  commercial 
aircraft  meet  international  standards 
and  the  public  can  be  assured  that  they 
are  receiving  the  air  quality  benefits  of 
the  international  standards. 


Direct  Final  Rule  11 700/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 
Addttional  information:  SAN  No.  4621 

Agency  Contact:  Christine  M.  Brunner, 

Environmental  Protection  Agency,  Air 

and  Radiation,  Washington,  DC  20460 

Phone:  734  214-4287 

Fax:  734  214-4051 

Email:  brunner.christine@epa.gov 

Paul  Cort,  Environmental  Protection 
Agency,  Air  and  Radiation,  2344A 
Phone:  202  564-5573 
Fax:  202  564-5603 
Email:  cort.paul@epa.gov 

RIN:  2060-AJ97 

3277.  ADOPTION  OF  THE  AMENDED 
INTERNATIONAL  NOX  STANDARD 
FOR  AIRCRAFT  ENGINES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq; 
CAA  231  to  232;  42  USC  7571  to  7572; 
5  USC  552(a) 

CFR  Citation:  40  CFR  87.1;  40  CFR 
87.21;  40  CFR  87.64;  40  CFR  87.71;  40 
CFR  87.10;  40  CFR  87.31(b);  40  CFR 
87.82;  40  CFR  87.89 

i.egal  Deadline:  None 

At>stract:  The  purpose  of  this  proposed 
rulemaking  is  to  amend  the  existing 
United  States  regulations  governing  the 
exhaust  emissions  from  new 
commercial  aircraft  gas  t\irbine  engines. 
The  amendment  will  codify  into  United 
States  law  the  recently  amended 
voluntary  NOx  emission  standard  of  the 
United  Nation's  International  Civil 
Aviation  Organization  (ICAO),  thus 
bringing  the  United  States  emission 
standards  into  aligiunent  with  the 
internationally  adopted  standards.  This 
NOx  standard  was  adopted  at  the 
ICAO/Committee  on  Aviation 
Environmental  Protection  (CAEP)  4 


Timetable: 


Action 


Date 


FR  Cite 


Direct  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 

Additional  Information:  SAN  No.  4631 

Sectors  Affected:  3336  Engine, 
Turbine,  and  Power  Transmission 
Equipment  Manufacturing;  33641 
Aerospace  Product  and  Parts 
Manufacturing;  336412  Aircraft  Engine 
and  Engine  Parts  Manufacturing; 
336413  Other  Aircraft  Part  and 
Auxiliary  Equipment  Manufacturing 

Agency  Contact:  Tia  Sutton, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6407,  Washington,  DC 

20460 

Phone:  734  214-4018 

Fax:  734  214-4816 

Email:  sutton.tia@epa.gov 

Bryan  Maiming,  Environmental 

Protection  Agency,  Air  and  Radiation. 

NFEVL.  Ann  Arbor,  MI  48105 

Phone:  734  214-4832 

Fax:  734  214-4816 

Email:  maiming.bryan@epa.gov 

RIN:  2060-AKOl 

3278.  REDUCTION  OF  THE  AMBIENT 
AIR  MONITORING  RNE  PARTICULATE 
COLLOCATED  PRECISION 
REQUIREMENT. 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7410;  42  USC 
7601(a);  42  USC  7619 

CFR  Citation:  40  CFR  58 

i.egal  Deadline:  None 

AlMtract:  This  rule  will  amend  the 
regulations  governing  the  monitoring  of 
ambient  fine  particulate  pollution 
(PM2.5)  conducted  by  State  and  local 
governments  as  part  of  their  programs 
to  meet  the  National  Ambient  Air 


^^^    i  ^  m 
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Quality  Standard  (NAAQS)  for  PM2.5. 
This  direct  final  rule  reduces  the 
requirement  to  collocate  PM2.5 
samplers  from  25  percent  of  a  reporting 
organization's  sites  to  15  percent. 
Collocation  is  a  technique  used  to 
provide  an  estimate  of  precision  or 
repeatability  of  the  PM2.5  networlt.  The 
process  involves  setting  up  a  second 
PM2.5  sampling  instrument  within  1  to 
4  meters  of  the  primary  sampler 
instnmient  and  collecting  a  sample 
during  the  same  time  period  as  the 
primary  sampler.  EPA  analysis  now 
shows  that  a  reduction  in  the  precision 
requirement  would  not  significantly 
affect  confidence  in  precision  estimates. 
Since  precision  values  are  collected 
every  sixth  day  at  the  monitoring  sites 
and  the  precision  data  quality 
objectives  are  developed  over  3  years, 
EPA  feels  that  enough  precision  data 
will  be  collected  at  the  proposed 
frequency  (15  percent)  to  provide 
acceptable  estimates  of  achievement  of 
the  precision  data  quality  objectives. 
This  change  should  reduce  the 
monitoring  burden  of  all  organizations 
implementing  State  and  local  Ambient 
Monitoring  Sites. 

Timetable: 


Action 


FR  Cite 


Direct  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  SAN  No.  4647 

Agency  Contact:  Michael  Papp, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C339-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2408 

Fax:  919  541-1903 

Email:  papp.michael@epa.gov 

Tim  Hanley,  Environmental  Protection 

Agency,  Air  and  Radiation,  C339-02, 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-4417 

Fax:  919  541-1903 

Email:  hanley.tim@epa.gov 

RIN:  2060-AK05 


3279.  AMENDMENTS  TO 
COMPUANCE  CERTinCATION 
REQUIREMENTS  FOR  STATE  AND 
FEDERAL  OPERATING  PERMITS 
PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7414a;  42 
USC  7661  to  766lf 

CFR  Citation:  40  CFR  70;  40  CFR  71 

(Revisions) 

Legal  Deadline:  None 

Abstract:  Action  is  in  response  to  the 
October  29,  1999,  United  States  Circuit 
Court  of  Appeals  decision  to  remand 
to  EPA  part  of  the  October  22,  1997, 
Compliance  Assurance  Monitoring 
rulemaking  that  included  revisions  to 
parts  70  and  71  compliance 
certification  requirements.  The  Court 
ruled  that  the  compliance  certification 
must  address  wheUier  the  aliected 
facility  has  been  in  continuous  or 
intermittent  compliance. 

Timetable: 


Action 


FR  Cite 


Final  Action  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4671 

Agency  Contact:  Grecia  Castro, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C304-04,  RTP,  NC  27711 

Phone:  919  541-1351 

Fax:  919  541-5509 

Email:  castro.grecia@epa.gov 

Steve  Hitte,  Enviroimiental  Protection 
Agency,  Air  and  Radiation,  C304-04, 
Research  Triangle  Park.  NC  27711 
Phone:  919  541-0886 
Fax:  919  541-5509 
Email:  hitte.steve@epa.gov 

RIN:  2060-AKll 

3280.  e  PROTECTION  OF 
STRATOSPHERIC  OZONE:  USTING 
OF  SUBSTITUTES  FOR  OZONE- 
DEPLETING  SUBSTANCES 

Priority:  Substantive,  Nonsignificant 

l.egai  Authority:  42  USC  7414;  42  USC 
7601;  42  USC  7671  to  7671(q) 

CFR  Citation:  40  CFR  82  (Revision) 

Legal  Deadline:  None 

Abstract:  This  action  lists  three 
substitutes  for  ozone-depleting 


substances  in  the  fire  suppression  and 
explosion  protection  sector  as 
acceptable  (subject  to  use  restrictions) 
under  EPA's  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  SNAP  program  evaluates 
substitutes  for  ozone-depleting 
substances  and  publishes  lists  of 
acceptable  and  unacceptable 
substitutes.  The  intended  effect  of  the 
SNAP  program  is  to  support  the 
transition  away  from  ozone-depleting 
substances  through  review  of 
substitutes  and  their  effects  on  human 
health  and  the  environment. 

Timetable: 


Action 


DMa  FR  Cite 


Direct  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4688 

Sectors  Affected:  2333  Nonresidential 
Building  Construction;  325  Chemical 
Manufacturing;  32599  All  Other 
Chemical  Product  Manufacturing; 
336413  Other  Aircraft  Part  and 
Auxiliary  Equipment  Manufacturing; 
336611  Ship  Building  and  Repairing; 
336992  Military  Armored  Vehicle,  Tank 
and  Tank  Component  Manufactvuing; 
54138  Testing  Laboratories;  54133 
Engineering  Services;  92216  Fire 
Protection 

Agency  Contact:  Bella  Maranion, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6205],  Washington,  DC 

20460 

Phone:  202  564-9749 

Fax:  202  565-2155 

Email:  maranion.bella@epa.gov 

Jeff  Cohen,  Environmental  Protection 
Agency.  Air  and  Radiation,  6205) 
Phone:  202  564-0135 
Fax:  202  565-2095 
Email:  cohen.jefi@epa.gov 

RIN:  206O-AK30 

3281.  e  REVISION  OF  COMBUSTION 

TURBINES  NSPS  -  PART  60, 

SUBPART  GG 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  Not  Yet  Determined 

CFR  Citation:  40  CFR  60  (Revision) 

Legal  Deadline:  None 

Abstract:  The  NSPS  for  Combustion 

Turbines  has  not  been  revised  since 
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1980.  Revisions  are  needed  to  reduce 
the  burden  on  EPA  and  State/local 
agencies,  of  approving,  on  a  case-by- 
case  basis,  alternate  testing  and 
monitoring  protocols  due  to  advances 
in  emission  control  technologies.  The 
revisions  are  also  intended  to  bring 
consistency  between  the  monitoring 
and  testing  requirements  in  the 
Combustion  Turbines  NSPS  (part  60) 
and  the  Acid  Rain  Program  (part  75) 
so  that  the  same  data  can  be  used  to 
comply  with  both  regulations. 

Timetable: 


Action 


FR  CM* 


Direct  Final  Rule       .   04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  SAN  No.  4681 

Sectors  Affected:  2211  Electric  Power 
Generation,  Transmission  and 
Distribution;  211111  Crude  Petroleum 
and  Natural  Gas  Extraction;  211112 
Natural  Gas  Liquid  Extraction;  221 
Utilities 

Agency  Contact:  )aime  Pagan, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-01,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5340 

Fax:  919  541-5450 

Email:  pagan.jaime^pa.gov 

Sims  Roy,  Environmental  Protection 
Agency,  Air  and  Radiation,  C439-01, 
Research  Triangle  Park,  NC  27711 
Phone:  919  541-5263 
Fax:  919  541-5450 
Email:  roy.simsOepa.gov 

RIN:  206O-AK35 

3282.  •  REVISIONS  TO  THE  APPEAL 
PROCEDURES  AND  THE  FEDERAL 
NOX  BUDGET  TRADING  PROGRAM, 
PARTS  78  AND  97 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKxIty:  42  USC  7601;  42  USC 
7651  et  seq;  42  USC  7401;  42  USC 
7403:;  42  USC  7426 

CFR  Citation:  40  CFR  75  (Revision);  40 
CFR  97  (Revision) 

Legal  Deadline:  None 

Abstract:  This  rule  is  a  set  of  revisions 
which  will  simplify  and  streamline  the 
interface  between  the  existing  Acid 


Rain  Program  and  the  NOx  Budget 
Trading  Program. 

Timetable: 


Action 


FR  CHa 


06/1 3A)1    66  FR  31978 
07/27/01   66  FR  39123 


NPRM 

NPRM  Comment 

Pefiod  Extended 
Final  Action  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4682 

Sectors  Affected:  221111  Hydroelectric 
Power  Generation 

Agency  Contact:  Gabrielle  Stevens, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6204N 

Phone:  202  564-2681 

Email:  stevens.gabrielle@epa.gov 

RIN:  2060-AK36 

3283.  •  PROTECTION  OF 
STRATOSPHERIC  OZONE: 
ADOmONAL  RECONSIDERATION  OF 
PETITION  CRITERIA  AND 
INCORPORATION  OF  MOf^TREAL 
PROTOCOL  DECISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7414;  42  USC 
7601;  42  USC  7671  to  7671q 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Alwtract:  The  content  of  this  rule  was 
promulgated  as  part  of  a  direct  final 
rule  in  August  1998.  In  October  1998 
EPA  withdrew  portions  of  that  direct 
final  rule  that  had  subsequently 
received  adverse  comment.  We  are  now 
promulgating  those  withdrawn  portions 
in  this  final  rule,  which  changes  the 
recordkeeping  and  reporting 
requirements  for  Essential  Use 
Allowance  holders  and  clarifies  the 
petition  process  for  import  of  used 
class  I  controlled  substances. 
Additionally,  in  response  to  a  petition 
submitted  to  EPA.  this  final  rule 
removes  the  requirement  in  the  petition 
process  for  imports  of  used  class  I 
controlled  substances  whereby  a  person 
must  certify  knowledge  of  tax  liability. 

Tlmetat>le: 


Dsi*        FR  CMa 


Final  Action  11/00/02 

Regulatory  Flexlbiilty  Analysis 
Required:  No 


Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4696 

Agency  Contact:  Suzanne  Kocchi. 

Environmental  Protection  Agency,  Air 

and  Radiation,  6205],  Washington,  DC 

20460 

Phone:  202  564-5289 

Fax:  202  565-2155 

Email:  kocchi.suzanne@epa.gov 

Tom  Land,  Environmental  Protection 
Agency,  Air  and  Radiation,  6205J, 
Washington,  DC  20460 
Phone:  202  564-9185 
Fax:  202  565-2155 
Email:  land.tom@epa.gov 

RIN:  2060-AK44 

3284.  •  AMENDIMENT  TO  THE  HEAVY- 
DUTY  ENGINE  AND  VEHICLE 
STANDARDS  AND  HIGHWAY  DIESEL 
FUEL  SULFUR  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7545(c);  42 
USC  7545(g);  42  USC  7545(i);  42  USC 
7625-1;  42  USC  7414;  42  USC  7545; 
42  USC  7601(a);  42  USC  7401  to  7671q 

CFR  Citation:  40  CFR  69;  40  CFR  80; 

40  CFR  86 

Legal  Deadline:  None 

Abstract:  This  action  would  clarify, 
correct,  amend  and  revise  certain 
provisions  of  the  Heavy-Duty  Engine 
and  Vehicle  Standards  and  Highway 
Diesel  Fuel  Sulfur  Regulations  (66  FR 
5002,  January  18,  2001). 

Timetable: 


Action 


FR  one 


Direct  Final  Rule 


12AXy02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4707 

Sectors  Affected:  336112  Light  Truck 
and  Utility  Vehicle  Manufacturing; 
811112  Automotive  Exhaust  System 
Repair;  811198  All  Other  Automotive 
Repair  and  Maintenance 

Agency  Contact:  Mary  Manners, 

Envirormiental  Protection  Agency,  Air 

and  Radiation,  Washington,  DC  20460 

Phone:  734  214-4873 

Fax:  734  214-4816 

Email:  manners.mary@epa.gov 
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Christine  M.  Brunner,  Environmental 

Protection  Agency,  Air  and  Radiation, 

Washington,  DC  20460 

Phone:  734  214-4287 

Fax:  734  214-4051 

Email:  bruimer.christineOepa.gov 

RIN:  2060-AK47 


3285.  •  CONTROL  OF  AIR  POLLUTION 
FROM  NEW  MOTOR  VEHICLES: 
AMENDMENT  TO  THE  TIER  2  MOTOR 
VEHICLE  EMISSION  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Authority:  Not  Yet  Determined 


Timetatiler 


Action 


FR  en* 


Direct  Final  Rule 


11/00/02 


CFR  Citation:  40  CFR  part  86 
(Revision) 

Legal  Deadline:  None 

Abstract:  This  action  includes 
technical  amendments  needed  to 
resolve  errors,  inconsistencies,  or  lack 
of  clarity  in  recently  promulgated  light- 
duty  and  heavy-duty  emissions  control 
programs.  These  issues  include 
flexibilities  for  diesel  vehicles  under 
the  Tier  2  program,  amendments  to  the 
reqiiirements  for  independent 
commercial  importers  (ICI), 
amendments  to  the  test  weight 
requirements  for  complete  heavy-duty 
gasoline  vehicles,  and  amendments  to 
the  heavy-duty  onboard  diagnostics 
(OBD)  requirements  for  chassis-certified 
heavy-duty  diesel  engines  and  vehicles. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4721 

Sectors  Affected:  33611  Automobile 
and  Light  Duty  Motor  Vehicle 
Manufacturing;  33612  Heavy  Duty 
Truck  Manufiactnring 

Agency  Contact:  Rob  French, 
Environmental  Protection  Agency,  Air 
and  Radiation,  Washington,  DC  20460 
Phone:  734  214-4380 

Robin  Moran,  Environmental  Protection 

Agency,  Air  and  Radiation,  ASD 

Phone:  734  214-4781 

Fax:  734  214-4816 

Email:  moran.robindepa.gov 

RIN:  2060-AK55 

3286.  PROJECT  XL  STTE-SPEaFIC 
RULEMAKING  FOR  ANDERSEN 
CORPORATION'S  FAaLTTY  IN 
BAYPORT,  MINNESOTA 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7401  to  767iq 

CFR  Citation:  40  CFR  52 

Legal  Deadline:  None 

Abstract:  This  site-specific  rule, 
applicable  only  to  the  Andersen 


Bayport  facility,  provides  regulatory 
changes  under  the  Clean  Air  Act  (CAA) 
to  implement  Andersen  Corporation's 
XL  project.  In  this  project,  the  facility 
will  be  allowed  to  increase  production 
levels  without  imdergoing  case-by-case 
reviews  prompted  by  its  Volatile 
Organic  Compoimds  (VOC)  emission 
changes,  as  long  as  its  VOC  emissions 
per  unit  of  production  remain  below 
the  performance  ratio  and  its  overall 
emissions  remain  below  a  facilityMdde 
VOC  cq>. 


Action 


FR  CMi 


NPRM 
Final  Action 


04/19/99  64  FR  19097 
06/00/03 


Regulatory  Flexlbiilty  Anaiysla 
Required:  No 

Government  l.evels  Affected:  None 

Additional  Information:  SAN  No.  4278 

Agency  Contact:  Brian  Barwick, 
Environmental  Protection  Agency, 
Ghffice  of  the  Administrator,  U.S.  EPA 
Region  5,  Chicago,  IL  60604 
Phone:  312  886-6620 
Email:  baFwick.brian@epa.gov 

David  Beck.  Environmental  Protection 

Agency,  Office  of  the  Administrator, 

E14302,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5421 

Email:  beck.david@epa.gov 

RIN:  2090-AA21 


Environmental  Protection  Agency  (EPA) 
Clean  Air  Act  (CAA) 


Long-Term  Actions 


3287.  ACCIDENTAL  RELEASE 
PREVENTION  REQUIREMENTS:  RISK 
MANAGEMENT  PROGRAMS  UNDER 
THE  CLEAN  AIR  ACT.  SECTION 
112(R)(7);  THIRD  PARTY  AUDIT 
PROVISIONS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412(r);  42 
USC  7601  (a)(1) 

CFR  Citation:  40  CFR  68 


i:  None 

This  action  establishes 
requirements,  incentives,  and 
procedures  for  third  party  audits  of 
Risk  Management  Plans  (RMPs)  under 
40  CFR  part  68  that  would  reduce  the 
need  for.  and  thus  the  incidence  of, 
government  audits  of  RMPs  submitted 


by  facilities  that  volimteer  for  such  an 
audit  In  this  context,  a  third  party  is 
someone  not  employed  by  either  an 
RMP-regulated  facility  or  a  government 
agency  responsible  for  implementing 
the  RMP  program  (implementing 
agency). 

In  the  preamble  to  the  final  risk 
management  program  rule.  EPA 
endorsed  the  concept  of  using  third 
parties  to  assist  in  rule  compliance  and 
oversight  (61  FR  31705),  provided  that 
any  such  proposal:  not  weaken  the 
compliance  responsibilities  of  focility 
owner/operators;  ofiier  cost  savings  and 
benefits  to  the  industry,  community, 
"and  implementing  agencies  that 
significantly  exceed  the  cost  of 
implementing  the  approach;  lead  to  a 


net  increase  in  process  safety, 
particularly  for  smaller,  less  technically 
sophisticated  fecilities;  and  promote 
cost-effective  agency  prioritization  of 
oversight  resources.  However,  no 
specific  criteria  or  requirements  were 
specified  in  the  RMP  rule  to  regulate 
the  activities  of  facilities,  implementing 
agencies,  or  third  parties  with  respect 
to  third  party  assistance. 

A  facility's  participation  in  the  third 
party  audit  program  proposed  by  this 
action  would  be  totally  voluntary.  For 
facilities  who  choose  not  to  participate 
in  the  program,  this  action  would  have 
no  effect.  However  if  a  facility 
participates,  this  regulation  would 
establish  the  requirements  and 
regulatory  incentives  for  their 
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participation.  For  participating  sources, 
the  action  would  offer  the  potential  for 
reduced  regulatory  burden  (while 
maintaining  their  compliance 
responsibilities),  flexible  auditing 
options,  and  other  benefits,  provided 
the  source  meets  the  applicable 
requirements  described  in  the  rule. 
This  action  also  would  specify  the 
proposed  qualification  requirements  for 
persons  desiring  to  act  as  third  party 
auditors. 

EPA  believes  that  this  action  would 
promote  increased  safety  among 
facilities  covered  by  the  risk. 

Tinwtable: 


Action 


FR  Ctia 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal, 

State,  Local.  Tribal 

AddHionai  information:  SAN  No.  4511 

Sectors  Affected:  49312  Refrigerated 
Warehousing  and  Storage  Facilities; 
22132  Sewage  Treatment  Facilities; 
22131  Water  Supply  and  Irrigation 
Systems;  31161  Animal  Slaughtering 
and  Processing;  49311  General 
Warehousing  and  Storage  Facilities; 
42291  Farm  Supplies  Wholesalers; 
42269  Other  Chemical  and  Allied 
Products  Wholesalers;  49313  Farm 
Product  Warehousing  and  Storage 
Facilities;  32512  Industrial  Gas 
Manufacturing;  11511  Support 
Activities  for  Crop  Production 

Agency  Contact:  James  Belke, 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response, 

5104A 

Phone:  202  564-8023 

Fax:  202  564-8444 

Email:  belke.jim@epa.gov 

Breeda  Reilly,  Environmental 

Protection  Agency.  Solid  Waste  and 

Emergency  Response,  5104A 

Phone;  202  564-7983 

Fax:  202  564-8444 

Email:  reilly.breeda@epa.gov 

RIN:  2050-AE85 


Long-Term  Actions 


3288.  ACCIDENTAL  RELEASE 
PREVENTION  REQUIREMENTS:  RISK 
MANAGEMENT  PROGRAMS  UNDER 
THE  CLEAN  AIR  ACT,  SECTION 
112(RH7);  AVAILABILITY  OF 
INFORMATION  TO  THE  PUBLIC; 
TECHNICAL  AMENDMENT 

Priority:  Info./Admin./Other 

Legal  Auttwrity:  CAA  112(r) 

CFR  Citation:  40  CFR  68.210 

Legal  Deadline:  None 

Abstract:  Section  112(r)(7)  o£the  Clean 
Air  Act  (CAA)  and  its  implementing 
regulations  at  40  CFR  part  68  require 
certain  stationary  sources  to  report  an 
Off-site  Consequence  Analysis  (OCA), 
including  a  worst-case  release  scenario, 
in  a  Risk  Management  Plan  (RMP)  that 
is  to  be  made  available  to  the  public. 
In  response  to  concerns  that  posting 
OCA  information  on  the  Internet  might 
increase  the  risk  of  terrorist  and  other 
criminal  activities,  on  August  5,  1999, 
the  Chemical  Safety  Information,  Site 
Security  and  Fuels  Regulatory  Relief 
Act  was  enacted.  The  Act  requires  the 
President  to  promulgate  regulations 
governing  the  distribution  of  the  OCA 
sections  of  RMPs  that,  in  the  opinion 
of  the  President,  would  minimize  the 
likelihood  of  accidental  releases  and 
the  risk  of  terrorist  and  other  criminal 
activities  associated  with  posting  this 
information.  The  President  delegated 
his  rulemaking  authority  to  the 
Attorney  General  and  the  Administrator 
of  EPA,  who  jointly  promulgated  the 
required  regulations  at  40  CFR  part 
1400.  The  part  1400  regulations  restrict 
the  public's  access  to  the  OCA  sections 
of  RMPs  in  certain  ways.  As  currently 
drafted,  however,  section  68.210(a)  of 
part  68  states  that  RMPs  are  available 
to  the  public  under  CAA  section  114, 
which  makes  information  collected 
under  the  CAA,  including  RMPs  in 
their  entirety,  available  to  the  public, 
except  for  confidential  business 
information.  EPA  is  therefore  revising 
40  CFR  section  68.210(a)  to  reflect  the 
August  2000  rulemaking  and  the 
revision  will  state  that  OCA  data  is 
made  available  to  the  public  under  the 
provisions  of  40  CFR  part  1400. 


Action 


FR  en* 


Final  Action  To  Be  Detemwied 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 


Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4607 

Agency  Contact:  Sicy  Jacob, 

Envirormiental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5104A 

Phone:  202  564-8019 

Fax:  202  564-8233 

Email:  jacob.sicy@epa.gov 

John  Ferris,  Environmental  Protection 
Agency,  Solid  Waste  and  Emergency 
Response,  5 104 A 
Phone:  202  564-7992 
Fax:  202  564-8233 
Email:  ferris.john@epa.gov 

RIN:  2050-AE95 

3289.  ACaDENTAL  RELEASE 
PREVENTION  REQUIREMENTS:  RISK 
MANAGEMENT  PROGRAMS  UNDER 
THE  CLEAN  AIR  ACT,  SECTION 
112(RX3);  REVISK>NS  TO  THE  UST  OF 
SUBSTANCES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttortty:  CAA  ll2(r) 

CFR  Citation:  40  CFR  68.130 

Legal  Deadline:  None 

Abstract:  The  list  of  substances  subject 
to  the  Chemical  Accident  Prevention 
requirements  at  40  CFR  part  68  was 
promulgated  on  January  31,  1994.  The 
Clean  Air  Act  states  that  the  list  may 
be  revised  from  time  to  time  by  EPA's 
own  motion  or  by  petition  and  shall 
be  reviewed  at  least  every  5  years. 
Since  the  January  1994  &ial  list  rule, 
EPA  has  modified  the  listing  for 
hydrochloric  acid;  deleted  a  category  of 
explosive  chemicals;  exempted 
flammable  substances  in  gasoline  used 
as  fuel  and  in  naturally  occurring 
hydrocarbon  mixtures. prior  to  initial " 
processing;  and  excluded  flammable 
substances  used  as  a  fuel  or  held  for 
sale  as  a  fuel  at  a  retail  facility.  In 
fulfillment  of  the  statute's  five-year 
review  requirement,  EPA  has 
conducted  a  thorough  review  of  the  list. 
Based  on  that  review,  EPA  is  proposing 
additions,  deletions  and  modifications 
to  the  list  of  substances.  Deletions  are 
based  on  EPA's  review  of  the  chemical 
toxicity,  physical  property, 
production/use  quantity  and  accident 
history  of  currently  listed  substances 
and  new  information  or  erroneous  data 
that  impacts  the  basis  of  the  chemical's 
listing.  Other  toxic  and  flanunable 
chemicals  are  proposed  to  be  added 
because  they  meet  the  criteria  for 
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Long-Term  Actions 


listing  a  toxic  or  flammable  substance. 
In  addition,  EPA  proposes  to  revise  the 
reporting  threshold  and  toxic  endpoints 
of  several  toxic  substances  based  on 
updated  toxicity  information.  Facilities 
with  more  than  the  threshold  quantity 
of  a  listed  substance  in  a  orocess  are 
required  to  develop  a  Risk  Management 
Program  and  submit  a  Risk 
Management  Plan  to  EPA.  The 
proposed  changes  to  the  list  will  ensure 
that  facilities  are  properly  managing 
risks  of  the  most  acutely  toxic  and 
flammable  chemicals  that  could  have 
an  adverse  impact  on  the  fecility  and 
sxirrounding  community  in  event  of  an 
accidental  release. 

Timetable: 


Action 


Date         FR  CHe 


NPRIM 

Regulatory  Flexiblilty  Analysis 
Requlrsd:  No 

Govsmment  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4619 

Sectors  Affselad:  325  Chemical 
Manufacturing;  32411  Petroleum 
Refineries 

Agsncy  Contact:  Kathy  Franklin, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5104A 

Phone:  202  564-7987 

Fax:  202  564-8444 

Email:  fraiiklin.kathy@epa.gov 

Sicy  Jacob,  Environmental  Protection 
Agency,  Solid  Waste  and  Emergency 
Response,  5 104 A 
Phone:  202  564-8019 
Fax:  202  564-8233 
Email:  jacob.sicy^pa.gov 

RttI:  205&-AE06 

329CL  EVALUATION  OF  UPDATED 
TEST  PROCEDURES  FOR  THE 
CERTW^ICATION  OF  GASOUNE 
DEPOSIT  CONTROL  ADDinVES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  CAA  Section  211 

CFR  Citation:  40  CFR  80 

Legal  Deadline:  None 

AlMtract:  All  gasoline  must  contain 
additives  to  control  the  formation  of 
deposits  in  the  fuel  supply  system  and 
engine  of  motor  vehicles.  If 
uncontrolled,  such  deposits  can  result 
in  a  significant  increase  in  motor 
vehicle  emissions.  This  action  will 


propose  that  updated  test  procedures  be 
adopted  for  the  certification  of  gasoline 
deposit  control  additives  regarding 
their  ability  to  control  fuel  injector  and 
intake  valve  deposits.  The  adoption  of 
the  updated  procedures  will  ensure  that 
the  gasoline  deposit  control  program 
continues  to  ensure  an  adequate  level 
of  deposit  control,  thereby  preventing 
an  increase  in  motor  vehicle  emissions. 
The  updated  test  procedures  require 
less  time  to  perform  and  are  less  cosdy. 
Therefore,  the  adoption  of  the  proposed 
procedures  will  reduce  the  burden  on 
industry  of  complying  with  the  gasoline 
deposit  control  program.  The  proposed 
action  will  not  impact  small  businesses, 
or  state,  local,  or  tribal  governments. 

TImetalile: 


Timetal)le: 


To  Be  Detemwned       Action 


Dele         FR  Cite 


NPRIUI  01AXV04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affect*^:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4531 

Agency  Contact  Jeffrey  A.  Herzog. 

Environmental  Protection  Agency,  Air 

and  Radiation,  ASD,  Washington,  DC 

20460 

Phone:  734  214-4227 

Fax:  734  214-4051 

Email:  herzog.jeff@epa.gov 

RIN:  206a-AJ61 

3291.  METHODS  FOR  MEASUREMENT 
OF  VIS»LE  EMISSIONS— AOOCnON 
OF  METHODS  203A,  203B,  AND  203C 
TO  APPENDIX  M  OF  PART  51 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401(b)(1):  42 
■  USC  7410:  42  USC  7470  to  7479;  42 
USC  7501  to  7508;  42  USC  7601(a) 

CFR  Citation:  40  CFR  51 

Legal  Deadline:  None 

AlMtract  This  rulemaldng  adds  Test 
Methods  203 A,  203B,  and  203C  to  40 
CFR  part  51,  appendix  M  (entitled 
Example  Test  Methods  for  State 
Implementation  Plans).  These  methods 
describe  procedures  for  estimating  the 
opacity  of  visible  emissions.  States 
have  requested  that  EPA  promulgate 
these  methods  so  that  they  can  use 
them  in  State  Implementation  Plans  in 
enforcing  visible  emissions  regulations 
from  Stationary  Sources. 


Action 


FR  CM* 


NPRM 
Fmal  Action 


11/22/93  58  FR  61638 
12/00A)3 


Ftogulatory  FlexMllty  Analysis 
Required:  No 

Small  Entitles  Affecta±  No 

Govsmment  Levels  Affected:  None 

Additional  Hifonnation:  SAN  No.  2915 

Agency  Contact  Peter  R.  Westlin. 

Environmental  Protection  Agency,  Air 

and  Radiation,  D243-02,  Research.  ' 

Triangle  Park,  NC  2771  r 

Phone:  919  541-1058 

Fax:  919  541-1039 

Email:  westlin.peter@epa.gov 

Frederick  J.  Thompson,  Environmental 

Protection  Agency,  Air  and  Radiation, 

MD-19,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-2707 

Email:  thompson.&«d9epa.gov 

RIN:  206O-AF83 

3292.  REVISB)  PERMIT  REVISION 
PROCEDURES  FOR  THE  FEDERAL 
OPERATING  PERMITS  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  42  USC  766i(a)(dK3) 

CFR  Citation:  40  CFR  71.7 

Legal  Deadline:  None 

Abstract:  The  proposed.regulatory 
change  would  streamline  permit 
revisions  procedures  for  stationary  air 
sources  that  are  subject  to  the  Federal 
operating  permits  program. 

The  Agency  does  not  anticipate  any 
significant  impact  on  small  businesses 
and  State/locai/tribal  governments. 

TtoiMtaMa: 


Action 


FRCtta 


NPRM 
Final  Action 


12/0(V05 
12/00A)6 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affectod:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  3922 

Agsncy  Contact:  Scott  Voorhees, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C304-04,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5348 
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Fax:  919  541-5509 

Email:  voorhees.scott@epa.gov 

Steve  Hitte.  Environmental  Protection 
Agency,  Air  and  Radiation,  C304-04, 
Research  Triangle  Park,  NC  27711 
Phone:  919  541-0886 
Fax:  919  541-5509 
Email:  hitte.steve@epa.gov 

RIN:  206O-AG92 

3293.  FEDERAL  MAJOR  NEW 
SOURCE  REVIEW  (NSR)  PROGRAM 
FOR  NONATTAINMENT  AREAS 

Priority:  Other  Significant 

Legal  Autttorlty:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  124:  40  CFR 
51.165;  40  CFR  52.10;  40  CFR  52.24 

Legal  Deadline:  None 

At>8tract:  The  Clean  Air  (title  I,  part 
D)  requires  that  construction  permit 
programs  for  new  or  modified  major 
stationary  sources  of  air  pollution  be 
established  for  areas  not  attaining  the 
NAAQS.  This  action  will  add  Federal 
rules  at  40  CFR  52.10  for  permitting 
the  construction  of  new  or  modified 
major  stationary  sources  in  certain 
nonattainment  areas  where  State,  local, 
or  tribal  rules  in  whole  or  in  part  are 
not  in  place  that  meet  the  statutory 
permitting  requirements.  These  rules 
will  basically  incorporate  the 
requirements  for  State  nonattainment 
NSR  permit  programs,  codified  at  40 
CFR  51.165(a).  with  supplemental 
provisions  added  to  make  explicit  the 
permit  requirements  of  section  173  of 
the  Act  and  certain  long-standing 
policies  regarding  nonattainment  NSR 
permitting.  This  action  will  also  change 
40  CFR  52.24  to  specify  that  the 
requirements  of  40  CFR  52.10  govern 
any  permits  issued  in  certain 
nonattainment  areas  where  acceptable 
nonattainment  NSR  rules  are  not  in 
place.  Changes  to  40  CFR  part  124  will 
specify  that  the  permit  processing, 
public  participation,  and  permit  appeal 
requirements  that  otherwise  apply  to 
Federal  PSD  permitting  will  also  apply, 
in  most  cases,  to  Federal  nonattainment 
NSR  permitting  under  40  CFR  52.10. 


Action 


FR  CM* 


NPRM 
Final  Action 


07/00/04 
07/00/05 


Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entities  Affectad:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Fedeiaiism:  Undetermined 

Additional  Information:  SAN  No.  4046 

Agency  Contact:  Dave  Svendsgaard, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C339-03,  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-2380 

Fax:  919  541-5509 

Email:  svendsgaard.dave@epa.gov 

RIN:  2060-AH53 

3294.  GENERAL  CONFORMITY 
REGULATIONS;  REVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  42  USC  7401-7671 

CFR  Citation:  40  CFR  51.850  to  51.860; 
40  CFR  93.150  to  93.160 

Legal  Deadline:  None 

Abstract  Section  176(c)  of  the  Clean 
Air  Act  prohibits  Federal  entities  bom 
taking  actions  which  do  not  conform 
to  the  State  implementation  plan  (SIP) 
for  the  attainment  and  maintenance  of 
the  national  ambient  air  quality 
standards  (NAAQS).  In  November  1993. 
EPA  promulgated  two  sets  of 
regulations  to  implement  section 
176(c).  First,  on  November  24.  EPA 
promulgated  the  Transportation 
Conformity  Regulations  to  establish  the 
criteria  and  procedures  for  determining 
that  transportation  plans,  programs,  and 
projects  which  are  funded  under  title 
23  U.S.C.  or  the  Federal  Transit  Act 
conform  with  the  SIP.  Then,  on 
November  30,  EPA  promulgated 
regulations,  known  as  the  General 
Conformity  Regulations,  to  ensure  that 
other  Federal  actions  also  conformed  to 
the  SIPs.  The  EPA  has  not  reviewed 
or  revised  the  General  Conformity 
Regulations  since  their  1993 
promulgation.  Several  Federal  agencies 
have  identified  concerns  over  the 
implementation  of  the  General 
Conformity  Regulations,  including  the 
requirements  for  areas  designated 
nonattainment  for  the  newly 
promulgated  NAAQS.  In  conjunction 
with  an  ad  hoc  work  group  of 
representatives  from  several  Federal 
agencies.  EPA  will  review  the 
implementation  of  the  General 
Conformity  Regiilations.  The  EPA  will 
then  propose  and  promulgate  any 


appropriate  revision  to  those 
regulations. 

TImetabIa: 

Action 


FR  CMa 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal. 
State 

Undetermined 


Additional  Information:  SAN  No.  4070 

Agency  Contact:  Annie  Nikbakht. 

Environmental  Protection  Agency,  Air 

and  Radiation.  C539-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5246 

Fax:  919  541-0824 

Email:  nikbakht.annie@epa.gov 

David  Stonefield,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C539-02,  Research  Triangle  Palrk,  NC 

27711 

Phone:  919  541-5350 

Fax:  919  541-0824 

Email:  stonefield.dave@epa.gov 

RIN:  2060-AH93 

3295.  REVISIONS  TO  AIR  POLLUTION 
EMERGENCY  EPISODE 
REQUIREMENTS  (SUBPART  H.  40 
CFR  PART  51) 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7410(^(2)(G); 
42  USC  7603 

CFR  Citation:  40  CFR  51  Appendix  L; 
40  CFR  51.150  to  51.153 

Legal  Deadline:  None 

Abstract  40  CFR  part  51.150-51.153 
requires  States  to  have  contingency 
plans  to  prevent  air  pollution  levels 
from  reaching  the  significant  harm  level 
(SHL)  for  CO.  03.  S02,  NOx,  and  PM. 
Appendix  L  provides  example  guidance 
to  the  States  on  appropriate  courses  of 
action  to  take  at  each  episode  stage 
(i.e.,  alert,  warning,  and  emergency)  to 
ensure  the  SHL  is  not  reached.  These 
requirements  were  developed  in  the 
1970's,  based  on  the  NAAQS  from  that 
era.  Since  that  time,  ambient  air  quality 
levels  have  decreased  nationwide. 
Today,  many  areas/sources  that  no 
longer  need  episode  plans  must  still 
develop  them.  This  rule  would  update 
and  simplify  the  criteria  used  to 
determine  which  areas  would  require 
episode  plans.  Areas  with  no  more  than 
one  exceedance  of  the  Alert  level  over 
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the  past  5  years  would  not  need  to 
develop  emergency  episode  plans. 
Sources  with  the  potential  to  cause 
exceedances  of  the  SHL  due  to  a 
process/control  equipment  malfunction 
would  need  to  develop  source 
contingency  plans  to  prevent  (and  to 
respond  to)  such  malfiinctions. 
Appendix  L  would  also  be  revised  to 
reflect  the  revised  program 
requirements.  The  result  will  be  a 
sensible,  credible  program  replacing  an 
outdated  program. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 
Final  Action 


To  Be  Determined 
To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4247 

Agency  Contact:  Tom  Helms, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C5  39-02,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5527 
Fax:  919  541-0824 
Email:  helms.tom@epa.gov 

John  Silvasi,  Environmental  Protection 

Agency,  Air  and  Radiation,  C539-02, 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5666 

Fax:  919  541-0824 

Email:  silvasi.john@epa.gov 

RIN:  2060-AI47 

3296.  NESHAP:  CHROMIUM 
ELECTROPLATING  AMENDMENT 

Priority:  Other  Significant 

Legal  Auttwrlty:  42  USC  7412  CAA  112 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  Final  standards  under  section 
112(d)  for  chromium  emissions  frtim 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks  (40  CFR  63,  Subpart  N)  were 
promulgated  on  January  25,  1995.  Since 
promulgation,  the  Agency  has 
determined  that  a  class  of  chromium 
electroplating  operations  were 
inadvertently  excluded  bom  regulation. 
Specifically,  the  final  standards  do  not 
apply  to  sources  engaged  in  continuous 
chromixmi  electroplating  of  steel  sheet 
used  to  make  cans  and  other 


containers.  It  is  the  Agency's  intent  to 
regidate  all  facilities  engaged  in 
chromium  electroplating.  Therefore,  the 
Agency  plans  to  amend  the  chromium 
electroplating  rule  to  extend  its 
applicability  to  continuous  chromiimi 
electroplating  operations. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


11/00/D3 
09/00/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  2841 

Agency  Contact:  Philip  B.  Mulrine, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5289 

Fax:  919  541-5450 

Email:  mulrine.phil@epa,gov 

RIN:  206a-AH08 

3297.  AMENDMENTS  TO  PARTS  51. 
52,  63,  70  AND  71  REGARDING  THE 
PROVISIONS  FOR  DETERMINING 
POTENTIAL  TO  EMIT 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  None 

Abstract:  This  action  proposes  to 
amend  regulations  already  established 
to  implement  the  new  Federal  air  toxics 
program  under  section  112,  including 
the  General  Provisions,  the  Federal 
operating  permit  program  under  title  V, 
and  the  major  source  preconstruction 
programs  under  parts  C  and  D  of  title 
I. 

The  proposed  rule  will  address  issues 
related  to  the  determination  of  a 
stationary  source's  potential  to  emit  in 
response  to  three  court  decisions. 

This  action  resulted  bom  splittii^  of 
RINs  2060-AC98  and  2060-AC63. 

Timetable: 


Action 


Date         FR  Git* 


To  Be  Detennined 
To  Be  Detemiined 


NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 


Additional  Information:  SAN  No.  3479 

Agency  Contact:  Carol  Holmes, 
Environmental  Protection  Agency,  Air 
and  Radiation,  OECA  (2242A), 
Washington,  DC  20460 
Phone:  202  564-8709 
Email:  holmes.carol@epa.gov 

Lynn  Hutchinson,  Environmental 

Protection  Agency.  Air  and  Radiation, 

C33903,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5795 

Fax:  919  541-5509 

Email:  hutchinson.lynn@epa.gov 

RIN:  2060-AIOl 

3298.  NSPS  AND  EMISSION 
GUIDEUNES  FOR  OTHER  SOUD 
WASTE  INCINERATORS 

Priority:  Other  Significant 

Authority:  42  USC  7509  CAA  sec 


129 

CFR  Citation:  40  CFR  60 

Legal  Deadline:  None 

Abstract:  Section  129  of  the  Clean  Air 
Act  of  1990  requires  the  Agency  to 
promulgate  New  Source  Performance 
Standards  (NSPS)  and  Emission 
Guidelines  (EG)  for  solid  waste 
incinerators.  Section  129  specifically 
required  the  Administrator  to  publish 
a  schedule  for  regulating  Other  Solid 
Waste  Incinerators  (OSWI).  A  notice 
published  on  November  9,  2000 
announced  that  the  Administrator 
would  promulgate  OSWI  standards  by 
November  15,  2005.  The  notice  also 
listed  what  classes  of  incinerators 
might  be  covered  by  the  OSWI 
standards.  Standards  will  be  set  for  the 
following  pollutants:  particulate  matter, 
opacity,  sulfur  dioxide,  hydrogen 
chloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead  cadmium,  mercury,  and 
dioxins  and  dibenzofurans. 

Timetable: 


FR  CM* 


ANPRM  11/09/00  65  FR  66850 

NPRM  11/00A)4 

Final  Action  11/00/05 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  SAN  No.  3751 

Agency  Contact:  Fred  L.  Porter, 
Environmental  Protection  Agency,  Air 
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and  Radiation,  C504-05.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5251 

Fax:  919  541-5450 

Email:  porter. fired©epa.gov 

Robert  J.  Wayland,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-01,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-1045 

Fax:  919  541-5450 

Email:  wayland.robertj©epa.gov 

RIN:  2060-AG31 

3299.  PREVENTION  OF  SIGNIFICANT 
DETERIORATION  OF  AIR  QUALITY: 
PERMIT  APPLICATION  REVIEW 
PROCEDURES  FOR  NON-FEDERAL 
CLASS  i  AREAS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7670-7479 
CAA  sec  160-169 

CFR  Citation:  40  CFR  51.166:  40  CFR 
52.21 

l.agal  Daadlina:  None 

AtMtract:  Under  the  Clean  Air  Act's 
prevention  of  significant  deterioration 
(PSD)  program,  a  State  or  tribe  may 
redesignate  their  lands  as  class  I  areas 
to  provide  enhanced  protection  for 
their  'lir  quality  resources.  This  rule 
will  clarify  the  PSD  permit  review 
procediires  for  new  and  modified  major 
stationary  sources  near  these  non- 
Federal  class  I  areas.  EPA  seeks  to 
develop  clarifying  PSD  permit 
application  procedures  that  are 
effective,  efficient,  and  equitable. 


FR  CM* 


ANPRM 

05/16/97  62  FR  27158 

NPRM 

1(V0(V04 

Rnal  Action 

10/00/05 

RoguMory  F1aKil>ility  Analysis 
Raquirsd:  No 

Govammont  l.svais  Affactad:  State, 
Tribal 

Additional  information:  SAN  No.  3919 

Agency  Contact  Darrel  Harmon, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6101A,  Washington.  DC 

20460 

Phone:  202  564-7416 

Fax:  202  501-1153 

Email:  harmon.darreldepa.gov 

RIN:  2060-AHOl 


3300.  REVIEW  OF  FEDERAL  TEST 
PROCEDURES  FOR  EMISSIONS  FROM 
MOTOR  VEHICLES;  TEST 
PROCEDURE  ADJUSTMENTS  TO 
FUEL  ECONOMY  AND  EMISSION 
TEST  RESULTS 

Priority:  Substantive.  Nonsignificant 

Lagal  Auttwrlty:  PL  101-549 

CFR  Citation:  40  CFR  600;  40  CFR  86 

i.egai  Deadline:  None 

Abstract:  This  action  considers 
potential  adjustments  to  fuel  economy 
and  emission  test  results  to  compensate 
for  test  procedure  changes  previously 
adopted;  it  applies  to  light-duty 
vehicles  and  light-duty  trucks.  This 
aspect  of  the  previous  rulemaking  (SAN 
3323.  RIN  2060-AE27)  was  deferred. 


Action 


FR  cm 


NPRM  11/00/03 

Regulatory  Fiexttiillty  Analyala 
Required:  No 

Small  Entitias  Affected:  No 

Government  Levels  Affected:  None 

AddHlonal  Information:  SAN  No.  3979 

Agency  Contact:  R.  W.  Nash. 
Environmental  Protection  Agency.  Air 
and  Radiation.  AAVRAG.  Aim  Arbor. 
Ml  48105 
Phone:  743  214-4412 

RIN:  2060-AH38 

3301.  PROTECTION  OF 
STRATOSPHERIC  OZONE:  UPDATE 
OF  THE  SUBSTITUTES  LIST  UNDER 
(SNAP)  PROGRAM 

Priority:  Other  Significant 

Lagal  AuHiorfty:  42  USC-7414: 42  USC 
7601;  42  USC  7671(k)  CAA  sec  612 

CFR  Citation:  40  CFR  82;  40  CFR  9 

Lagal  Daadlina:  None 

Abstract  Section  612  of  the  Clean  Air 
Act  reqtiires  EPA  to  identify 
alternatives  to  Class  I  and  II  ozone 
depleting  substances  and  to  publish 
lists  of  acceptable  and  unacceptable 
substitutes.  Producers  of  substitutes 
must  notify  EPA  at  least  90  days  before 
alternatives  are  introduced  into 
interstate  commerce.  Unlike  acceptable 
alternatives  (see  Notices),  substitutes 
which  are  deemed  by  EPA  to  be 
unacceptable  or  acceptable  subject  to 
use  restrictions  must  go  through  notice 
and  comment  rulemaking.  Substitute 


lists  are  updated  intermittently 
depending  on  the  volume  of 
notifications. 

TimataMa: 


Action 

Deli          FRCMe 

ANPRM 

01/16/92  57  FR  1984 

NPRM 

05/12/93  58  FR  28094 

Final  Rule 

03/18/94  59  FR  13044 

Notice  1 

06/26/94  59FR44240 

NPRM1 

09/26m  59FR4910e 

Notice  2 

01/13«5  60  FR  3318 

Final  Rule  1 

06/13/95  60  FR  31092 

Notices 

07/28/95  60  FR  38729 

NPRM  2 

10^)2/95  60  FR  51383 

Notice  4 

02/08/9&  61  FR  4736 

NPRM  3 

05/22/96  61  FR  25604 

Final  Rule  2 

05/22/96  61  FR  25585 

Notice  5 

09«)5/96  61  FR  47012 

Final  Rule  3 

10/16/96  61  FR  54030 

Notice  6 

03/10/97  62  FR  10700 

NPRM  4 

05/21/97  62  FR  27874 

Notice  7 

06«)3/97  62  FR  30275 

NPRM  5 

0ZK)3/9B  63  FR  5491 

Notices 

02J24/9B  63  FR  9151 

Notices 

05/22/98  e3FR28251 

Interim  Final  Rule  7 

01/26«9  64FR386t 

Interim  Final  Rule  8 

01/26«9  64  FR  3865 

ANPRM  9 

02/18/99  64  FR  8043 

NPRM  6 

02/18/99  64  FR  8038 

FinalRuteS 

04/28/99  64FR22961 

Notice  10 

06/08/99  64  FR  30410 

Noticell 

12/06/99  64  FR  68039 

Notice  12 

04/11/00  65  FR  19327 

Final  Rule  6 

04/26/00  65  FR  24387 

Notice  13 

06/19/00  65  FR  37900 

Notice  14 

12/iaA)0  65  FR  78977 

Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 

Raquirsd:  No 

SmaW  EiiMMas  Aflselsd;  No 

GovsrMNsntLswsIs  Affadad:  Non» 

Additional  information:  SAN  No.  3525 

Agency  Contact:  Margaret  Sheppard. 

Environmental  Protection  Agency.  Air 

and  Radiation.  6205J.  Washington,  DC 

20460 

Phone:  202  564-9163 

Fax:  202  565-2155 

Email:  sheppard.margaret@epa.gov 

Jeff  Cohen,  Environmental  Protection 
Agency,  Air  and  Radiation.  6205) 
Phone:  202  564-0135 
Fax:  202  565-2095 
Email:  cohen.jefi9epa.gov 

206O-AG12 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


75247 


EPA-Ctoan  Air  Act  (CAA) 


Long-Term  Actions 


3302.NESHAP: 
PERCHLOROETHYLENE  DRY 
CLEANING  FAaLITIES  RESIDUAL 
RISK  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory. 
September  22,  2002.  Final  Action. 

Abetrsct:  EPA  developed  technology- 
based  emission  standards  for  this 
source  category  under  section  112(d)  of 
the  Clean  Air  Act.  The  current  action, 
required  by  section  112(f)  of  the  Clean 
Air  Act.  is  to  assess  residual  risks  and 
develop  additional  emission  standards, 
as  necessary,  to  provide  an  ample 
margin  of  safety. 

Tlmstabla: 


Action 


FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Smalt  Entities  Affected:  Businesses 

Government  Levels  Affsctad: 

Undetennined 

Additional  information:  SAN  No.  4662 

Sectors  Affaclsd:  81232  Drycleaning 
and  Laimdry  Services  (except  Coin- 
Operated) 

Agsncy  Contact:  Rhea  Jones, 
Environmental  Protection  Agency.  Air 
and  Radiation,  C504-05.  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-2940 
Fax:  919  541-5689 
Email:  jone8.rhea@epa.gov 

Dianne  Byrne,  Enviroimiental 

Protection  Agency,  Air  and  Radiation. 

C504-05,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  b)rme.dianneQepa.gov 

RIN:  2060-AK18 

3303.  e  NESHAP:  SOLVENT 
EXTRACTION  FOR  VEGETABLE  OIU 
AMENDMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63 

None 


Pollutants  (NESHAP)  for  vegetable  oil 
production  facilities  as  authorized 
under  section  112(d)  of  the  Clean  Air 
Act  (Act).  The  action  is  based  on  the 
determination  that  vegetable  oil 
production  plants  emit  organic 
hazardous  air  pollutants  (HAPs)  listed 
in  section  112(b)  of  the  Act.  On  July 
16,  1992,  EPA  listed  vegetable  oil 
production  as  a  source  for  which 
NESHAP  are  to  be  promulgated.  On 
December  3,  1993,  EPA  published  a 
schedule  for  promulgating  NESHAP  for 
vegetable  oil  production  plants  by 
November  15,  2000.  NESHAP 
developed  imder  section  112(d)  apply 
to  both  new  and  existing  facilities. 
NESHAP  for  existing  facilities  are  to  be 
based  on  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources. 

Timetable: 


Action 


FR  cue 


NPRM 


To  Be  Oetermined 


Abstract  This  action  develops  National 
Emission  Standards  for  Hazardous  Air 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntitiiM  Affected:  Businesses 

Government  l.evels  Affected:  None 

Addltionai  information:  SAN  No.  4672 

Sectors  Affected:  311222  Soybean 
Processing;  311223  Other  Oilseed 
Processing;  311225  Fats  and  Oils 
Refining  and  Blending;  311225  Fats  and 
Oils  Refining  and  Blending 

Agency  Contact:  James  Ihirham. 

Environmmtal  Protection  Agency,  Air 

and  Radiation,  MD-13,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5672 

Fax:  919  541-0246 

Email:  durham.jim@epa.gov 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-03.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541^0246 

Email:  hu8tvedt.ken@epa.gov 

RIN:  206a-AK32 

3304.  NESHAP:  ETHYLENE  OXIDE 
FOR  STERILIZATION  FACNJTIES  - 
RESIDUAL  RISK  STANDARDS 

Priority:  Substantive.  Nonsignificant 

Legal  AuttMrity:  42  USC  7412 

CFR  Citation:  40  CFR  63 


Legal  Deadline:  Final.  Statutory, 
December  6.  2002. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA.  The 
ciirrent  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety. 

Timatable: 


FR  cm 


NPRM  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Ljevels  Affectsd:  None 

Addltionai  Information:  SAN  No.  4654 

Sectors  Affected:  3254  Pharmaceutical 
and  Medicine  Manufacturing;  311942 
Spice  and  Extract  Manufacturing 

Agency  Contact:  David  Markwordt. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-0837 

Fax:  919  541-0942 

Email:  markwordt.david@epa.gov 

Susan  Wyatt.  Environmental  Protection 

Agency.  Air  and  Radiation,  C504-05. 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5674 

Fax:  919  541-0942 

Email:  wyatt.susan@epa.gov 

RIN:  2060-AK09 

3305.  NESHAP:  GASOUNE 
DISTRIBUTION  (STAGE  I)  RESIDUAL 
RISK  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7412 

CFR  Citation:  40  CFR  63 


1:  Final,  Statutory, 
December  14,  2002. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA.  The 
current  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety.  The  sources 
covered  are  Stage  I  gasoline  distribution 
sources,  i.e.,  sources  of  air  emissions 
from  processes  involved  with  the 
wholesale  distribution  of  gasoline  to 
gas  stations. 
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Timetable: 


NPRM 


FR  CM* 


To  Be  Determined 

Regulatory  FtoxiMllty  Analysis 
Required:  Undetermined 

Government  l.eveis  Affsctad: 
Undetermined 

Additional  Information:  SAN  No.  4655 

Agency  Contact:  Stephen  Shedd. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-03,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5397 

Fax:  919  685-3195 

Email:  shedd.stevedepa.gov 

K.  C.  Hustvedt,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C439-03,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  2060-AKlO 


Agsncy  Contact:  Robert  Rosensteel, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-04,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5608 

Fax:  919  541-3470 

Email:  rosensteel.bob®epa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-04,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.pennydepa.gov 

RIN:  2060-AK12 


3306.  NESHAP:  GROUP  I  POLYMERS 
AND  RESINS  —  RESIDUAL  RISK 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  7401  et  seq 

CFR  Citation:  Not  Yet  Determined 

l.agal  Deadline:  Final,  Statutory, 
September  6,  2004. 

Abstract  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA, 
codified  in  40  CFR  part  63,  subpart  U. 
This  source  category  covers  chemical 
process  units  used  to  manufacture 
elastomer  products  from  raw  materials. 
The  CTirrent  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  from  this  same  source  category, 
and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety. 


Action 


FR  CM* 


NPRM  To  Be  Oelennined 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaN  EntMas  AffSctad:  No 

Government  l.evsls  Aflaclad:  None 

Additional  Information:  SAN  No.  4656 

Sectors  Affectad:  325212  Synthetic 
Rubber  Manu&cturing 


3307.  NESHAP:  GROUP  II  POLYMERS 

AND  RESINS  —  RESIDUAL  RISK 

STANDARDS 

Priority:  Other  Significant 

Legal  Auttwrlty:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadllrte:  Final,  Statutory,  March 
8.  2003. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA.  This 
source  category  covers  certain  chemical 
process  units  used  to  manufacture 
products.  The  current  action,  required 
by  section  112(f)  of  the  CAA,  is  to 
assess  residual  risks  from  this  same 
source  category,  and  develop  additional 
emission  standards,  as  necessary,  to 
provide  an  ample  margin  of  safety. 


FR  cue 


Action 

NPRM 


To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  None 

Additional  Information:  SAN  No.  4657 

Ssctors  Affectsd:  325211  Plastics 
Material  and  Resin  Manu&cturing 

Agsncy  Contact:  Randy  McDonald, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C439-02,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5402 

Fax:  919  541-3470 

Email:  mcdonald.randydepa.gov 

Penny  Lassiter,  Environmental 
Protection  Agency,  Air  and  Radiation, 
C504-04,  Research  Triangle  Park.  NC 
27711 


Long-Term  Actions 


Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.pennydepa.gov 

RIN:  2060-AK13 


3308.  NESHAP:  HAZARDOUS 
ORGANK:  NESHAP  (HON)  RESIDUAL 
RISK  STANDARDS 

Priority:  Other  Significant 
Legal  AutfMrtty:  42  USC  7412 
CFR  Citation:  40  CFR  63 
Legal  Daadline:  Final,  Statutory,  April 
22,  2003. 

AlMtract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA.  The 
current  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety.  This  rule  will 
cover  the  major  sources  of  air  emissions 
within  the  synthetic  organic  chemical 
industry. 


Action Dele         FR  CHe 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  information:  SAN  No.  4659 

Sectors  Affsctad:  325  Chemical 
Manufacturing 

Agsncy  Contact  Mark  Morris, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5416 

Fax:  919  541-3470 

Email:  morris.markdepa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-04.  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.pennydepa.gov 

RIN:  2060-AK14 


3309.  NESHAP:  GROUP  IV  POLYMERS 
AND  RESINS  —  RESIDUAL  RISK 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  CHallon:  Not  Yet  Determined 
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EPA— Clean  Air  Act  (CAA) 


Long-Term  Actiont 


Legal  Deadline:  Final,  Statutory, 
September  12,  2004. 

At>stract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA, 
codified  in  40  CFR  part  63,  subpart  JJJ. 
This  source  category  covers  chemical 
process  units  used  to  manufacture 
thermoplastic  products  fit)m  raw 
materials.  The  current  action,  required 
by  section  112(f)  of  the  CAA,  is  to 
assess  residual  risks  fit)m  this  same 
source  category,  and  develop  additional 
emission  standards,  as  necessary,  to 
provide  an  ample  margin  of  safety. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4658 

Sectors  Affected:  325211  Plastics 
Material  and  Resin  Manufacturing 

Agency  Contact:  Robert  Rosensteel, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-04,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5608 

Fax:  919  541-3470 

Email:  rosensteel.bobdepa.gov 

Penny  Lassiter,  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-04,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.pennydepa.gov 

RIN:  2060-AK15 

3310.  NESHAP:  INDUSTRIAL 
PROCESS  COOUNG  TOWERS 
RESIDUAL  RISK  STANDARDS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Dsadlina:  Final,  Statutory. 
September  30,  2002. 

Abstract:  A  national  emission  standard 
for  hazardous  air  pollutants  (NESHAP)- 
for  industrial  process  cooling  towers 
(IPCT)  was  previously  promulgated 
under  Section  112(d)  of  the  Clean  Air 
Act.  That  standard  effectively  bans  the 
use  of  chromium-based  water  treatment 
chemicals  in  IPCT  used  to  remove  heat 


from  chemical  or  industrial  processes. 
The  Clean  Air  Act  Section  112(f) 
requires  us  to  assess  within  8  years  of 
promulgation  of  a  NESHAP  the 
remaining  risk  to  the  public  and  to 
develop  additional  more  stringent 
standards  if  such  standards  are  needed 
to  protect  the  public  health  with  an 
ample  margin  of  safety.  This  action  is 
to  examine  the  remaining  risk  firom 
IPCT  and,  if  warranted,  to  develop  new 
risk  based  standards. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexlt>illty  Analysis 
Required:  Undetermined 

Government  Levels  Affectad:  None 

Additional  Information:  SAN  No.  4660 

Agency  Contact:  Philip  B.  Mulrine, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone;  919  541-5289 

Fax:  919  541-5450 

Email:  mulrine.phildepa.gov 

RIN:  206O-AK16 

3311.  NESHAP:  NATIONAL  EMISSION 
STANDARDS  FOR  MARINE  TANK 
VESSEL  LOADING  OPERATK>NS  — 
RESIDUAL  RISK  STANDARD 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Legal  AutfMrtty:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 
September  19,  2003,  Final  Action. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA, 
codified  in  40  CFR  part  63,  subpart  Y. 
This  source  category  covers  tanks  or 
ships  that  contain  gasoline,  crude  oil, 
or  HAPs  in  bulk.  The  current  action, 
required  by  section  112(f)  of  the  CAA, 
is  to  assess  residual  risks  from  this 
same  source  category,  and  develop 
additional  emission  standards,  as 
necessary,  to  provide  an  ample  margin 
of  safety. 

Timetable: 


Action 


Dale        FR  Cite 


NPRM 


To  Be  Determined 


Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4661 

Sectors  Affacted:  483  Water 
Transportation 

Agency  Contact:  David  Markwordt, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-0837 

Fax:  919  541-0942 

Email:  markwordt.daviddepa.gov 

Susan  Wyatt,  Environmental  Protection 

Agency,  Air  and  Radiation,  C504-05, 

Research  Triangle  Park,  NC  27711 

Phone:  919  541-5674 

Fax:  919  541-0942 

Email:  wyatt.susandepa.gov 

RIN:  2060-AK17 

3312.  NESHAP:  SECONDARY  LEAD 
SMELTING  RESIDUAL  RISK 
STANDARDS 

Priority:  Other  Significant 

Legal  Auttwrlty:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory,  June 
23,  2003,  Final  Action. 

Abstract:  National  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  secondary  lead  smelting  were 
promulgated  on  Jime  23,  1995  under 
Clean  Air  Act  Section  112(d).  The 
standards  establish  emission  limitations 
and  work  practice  standards  for  all  new 
and  existing  secondary  lead  smelters 
that  produce  refined  lead  from  lead 
scrap,  mainly  lead  acid  batteries.  Clean 
Air  Act  Section  112(f)  requires  us  to 
assess  within  8  years  of  promulgation 
of  a  NESHAP  the  remaining  risk  to  the 
public  and  to  develop  additional  more 
stringent  standards  if  such  standards 
are  needed  to  protect  the  public  health 
with  an  ample  margin  of  safety.  This 
action  is  to  examine  the  remaining  risk 
from  secondary  lead  smelters  and  to 
develop  new  risk  based  standards,  if 
warranted. 

Timetat>la: 


FR  Git* 


Regulatory  Flexibility  Analysis 
Rsqulrad:  Undetermined 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  levels  Affected:  None 

Additional  Information:  SAN  No.  4665 
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Sactort  Aftacted:  331492  Secondary 
Smelting.  Refining,  and  Alloying  of 
Nonferrous  Metal  (except  Copper  and 
Aluminiun) 

Agency  Contact:  Kevin  Cavender. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C439-02.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-2364 

Fax:  919  541-5450 

Email:  cavender.kevin@epa.gov 

RIN:  2060-AK19 


C504-05,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AK20 


3313.  NESHAP:  SHIPBUILDING  AND 
SHIP  REPAIR  SURFACE  COATING  — 
RESIDUAL  RISK  STANDARDS 

Priority:  Other  Significant 

Legal  AuttKKity:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final.  Statutory. 
December  31,  2003.  Final  Action. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA. 
codified  in  40  CFR  Part  63.  Subpart  II 
(that's  not  a  capital  two.  it's  a  double 
"I").  This  source  category  covers  air- 
toxic  emissions  from  the  painting  of 
ships  under  construction  or  repair  in 
major  sources.  The  ciurent  action, 
required  by  section  112(f)  of  the  CAA. 
is  to  assess  residual  risks  from  this 
same  source  category',  and  develop 
additional  emission  standards,  as 
necessary,  to  provide  an  ample  margin 
of  safety. 

Timetable: 


Action 


FR  Git* 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal. 

State 

Additionai  Information:  SAN  No.  4666 

Sectors  Affected:  336611  Ship 
Building  and  Repairing 

Agency  Corttact:  Mohamed  Serageldin, 

Environmental  Protection  Agency.  Air 

and  Radiation.  C504-05.  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2379 

Fax:  919  541-5689 

Email:  serageldin.mohamed 

Dianne  Byrne.  Environmental 
Protection  Agency.  Air  and  Radiation. 


3314.  NESHAP:  WOOD  FURNITURE 
MANUFACTURING  OPERATIONS  — 
RESIDUAL  RISK  STANDARDS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412 

CFR  Citation:  40  CFR  Part  63 

Legal  Deadline:  Final.  Statutory. 
December  7.  2003. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA, 
codified  in  40  CFR  part  63.  subpart  JJ. 
This  source  category  covers  air-toxic 
emissions  fi-om  wood-furniture 
manufacturing,  including  wood 
finishing,  gluing,  and  painting.  The 
current  action,  required  by  section 
112(f)  of  the  CAA.  is  to  assess  residual 
risks  from  this  same  source  category, 
and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety. 

Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Snuiil  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Additionai  information:  SAN  No.  4667 

Sectors  Affected:  337  Furniture  and 
Related  Product  Manufacturing;  337211 
Wood  Office  Furniture  Manufactiuing 

Agency  Contact:  Lynn  Dail. 
Environmental  Protection  Agency,  Air 
and  Radiation,  C-539-03.  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-9999 
Fax:  919  541-5689 
Email:  dail.lyim@epa.gov 

Diaruie  Byrne.  Environmental 

Protection  Agency.  Air  and  Radiation. 

C504-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AK21 


Long-Term  Actions 


3315.  NESHAP:  HALOGENATED 
SOLVENT  CLEANING  —  RESIDUAL 
RISK  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  7412 

CFR  Citation:  40  CFR  63 

l.egai  Deadline:  Final.  Statutory, 
December  2.  2002. 

Abstract:  This  action  is  required  by  the 
CAA  to  assess  residual  risk  and 
develop  standards  as  necessary  to 
provide  an  ample  margin  of  safety. 

Timetable: 


Action 


FR  Cite 


UPRM  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4668 

Sectors  Affected:  332999  All  Other 
Miscellaneous  Fabricated  Metal  Product 
Manufacturing;  337124  Metal 
Household  Furniture  Manufacturing; 
335999  All  Other  Miscellaneous 
Electrical  Equipment  and  Component 
Manufactiu-ing;  336999  All  Other 
Transportation  Equipment 
Manufacturing;  332116  Metal  Stamping; 
336  Transportation  Equipment 
Manufacturing;  339  Miscellaneous 
Manufacturing;  332999  All  Other 
Miscellaneous  Fabricated  Metal  Product 
Manufactiuing 

Agency  Contact:  Paul  A.  Almodovar. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C539-03.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-0283 

Fax:  919  541-5689 

Email:  almodovar.paul@epa.gov 

Dianne  Byrne,  Environmental 

Protection  Agency,  Air  and  Radiation. 

C504-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AK22 

3316.  NESHAP:  MAGNETIC  TAPE 
MANUFACTURING  OPERATIONS 
RESIDUAL  RISK  STANDARD 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412 

CFR  Citation:  40  CFR  63 
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EPA— Clean  Air  Act  (CAA) 


Long-Term  Actions 


Legal  Deadline:  Final,  Statutory, 
December  15,  2002. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA.  The 
ciurent  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety. 

Timetable: 


Action 


Dale         FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additionai  Information:  SAN  No.  4669 

Sectors  Affected:  33461  Manufactiuing 
and  Reproducing  Magnetic  and  Optical 
Media;  334613  Magnetic  and  Optical 
Recording  Media  Manufacturing 

Agency  Contact:  Vinson  Hellwig, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C539-03,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-2317 

Fax:  919  541-5689 

Email:  hellwig.vinson@epa.gov 

Dianne  Byrne,  Environmental 

Protection  Agency.  Air  and  Radiation, 

C504-05.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byrne.dianne@epa.gov 

RIN:  2060-AK23 


3317.  NESHAP:  PRINTING  AND 
PUBUSHING  INDUSTRY  —  RESIDUAL 
RISK  STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfwrity:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory,  May 
30.  2004. 

Abstract  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA. 
codified  in  40  CFR  Part  63.  Subpart  KK. 
This  source  category  covers  air-toxic 
emissions  from  many  activities  located 
at  printing  and  publishing  facilities  — 
primarily  the  printing  process  itself, 
plus  affiliated  equipment  such  as 
cleaning,  ink  and  solvent  mixing, 
chemical  storage,  and  solvent  recovery. 


The  ciurent  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  fit)m  this  same  source  category, 
and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Infonmation:  SAN  No.  4664 

Sectors  Affected:  322222  Coated  and 
Laminated  Paper  Manufacturing; 
322212  Folding  Paperboard  Box 
Manufacturing;  322221  Coated  and 
Laminated  Packaging  Paper  and  Plastics 
Film  Manufacturing;  322222  Coated 
and  Laminated  Paper  Manufacturing: 
322225  Laminated  Aluminum  Foil 
Manufacturing  for  Flexible  Packaging 
Uses;  322223  Plastics,  Foil,  and  Coated 
Paper  Bag  Manufacturing;  323111 
Commercial  Gravure  Printing;  323112 
Commercial  Flexographic  Printing; 
323119  Other  Commercial  Printing 

Agency  Contact:  Dave  Salman, 

Environmental  Protection  Agency,  Air 

and  Radiation,  C539-03.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-0859 

Fax:  919  541-5689 

Email:  salman.dave@epa.gov 

Dianne  Byrne.  Environmental 

Protection  Agency,  Air  and  Radiation, 

C504-05,  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AK24 

3318.  NESHAP:  PETROLEUM 
RERNERIES  —  RESIDUAL  RISK 
STANDARDS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory. 
August  31,  2003. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA, 
codified  in  40  CFR  Part  63,  Subpart  CC. 


This  source  category  covers  air-toxic 
emissions  from  equipment  at  petroleum 
refineries,  such  as  process  vents, 
storage  vessels,  and  valve  leaks.  The 
current  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  from  this  same  source  category, 
and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Additional  Information:  SAN  No.  4663 

Sectors  Affected:  32411  Petroleum 
Refineries 

Agency  Contact:  Robert  Lucas, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C439-03,  Research 
Triangle  Park.  NC  27711 
Phone:  919  541-0884 
Fax:  919  541-0246 
Email:  lucas.bob@epa.gov 

K.  C.  Hustvedt,  Enviromnental 

Protection  Agency.  Air  and  Radiation. 

C439-03.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5395 

Fax:  919  541-0246 

Email:  hustvedt.ken@epa.gov 

RIN:  206O-AK25 


3319.  NESHAP:  AEROSPACE 
MANUFACTURING  AND  REWORK 
FAaLITIES  RESIDUAL  RISK 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK)rity:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  Final,  Statutory, 
September  30,  2003. 

Abstract:  EPA  developed  technology- 
based  standards  for  this  source  category 
under  section  112(d)  of  the  CAA, 
codified  in  40  CFR  Part  63,  Subpart  GG. 
The  current  action,  required  by  section 
112(f)  of  the  CAA,  is  to  assess  residual 
risks  from  the  same  source  category, 
and  develop  additional  emission 
standards,  as  necessary,  to  provide  an 
ample  margin  of  safety. 
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AeUon 


™  C»»         n|||.  2060-AH34 


To  Be  Determined 


NPRM 

Regulatory  Flexil>ility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4653 

Sectors  Affected:  33641  Aerospace 
Product  and  Parts  Manufacturing 

Agency  Contact:  Tony  Wayne. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05,  Research 

Triangle  Park,  NC  27711 

Phone:  919  541-5439 

Fax:  919  541-0942 

Email:  wayne.tony^epa.gov 

Susan  Wyatt.  Environmental  Protection 

Agency.  Air  and  Radiation,  C504-05, 

Research  Triangle  Park.  NC  27711 

Phone:  919  541-5674 

Fax:  919  541-0942 

Email:  wyatt.susan@epa.gov 

RIN:  2060-AK08 

3320.  STREAMLINED  EVAPORATIVE 
TEST  PROCEDURES 
Priority:  Substantive,  Nonsignificant 
Legal  AuttKKity:  42  USC  752l(m) 
CFR  Citation:  40  CFR  86  (Revision) 
l.egai  Deadline:  None 
Abstract:  This  action  will  streamline 
the  test  procedure  used  to  establish 
compliance  with  evaporative  emission 
requirements  for  light  duty  vehicles 
and  trucks.  The  current  test  procediu'e 
requires  both  two  and  three  day  diurnal 
emission  tests,  as  well  as  running-loss 
testing.  The  revisions  will  delete  the 
three  day  requirement  and  add 
flexibilities  for  running-loss 
compliance.  This  will  enable 
manufacturers  to  save  significant 
resources  without  any  decrease  in 
environmental  benefits. 

Timetable: 


3321.  REVIEW  NATIONAL  AMBIENT 
AIR  QUALITY  STANDARDS  FOR 
CARBON  MONOXIDE 

Priority:  Other  Significant 

Legal  Auttwrlty:  Clean  Air  Act  Title  I 

CFR  Citation:  40  CFR  50 

Legal  Deadline:  Final,  Statutory.  May 
31.  2001.  Clean  Air  Act  requires 
reviews  every  five  years. 

Abstract:  Review  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  carbon  monoxide  (CO)  every  5  years 
is  mandated  by  the  Clean  Air  Act.  This 
review  assesses  the  available  scientific 
data  about  the  health  and 
environmental  effects  of  CO  and 
translates  the  science  into  terms  that 
can  be  used  in  making 
recommendations  about  whether  or 
how  the  standards  should  be  changed. 
The  last  review  of  the  CO  NAAQS  was 
completed  in  1994  with  a  final  decision 
that  revisions  were  not  appropriate  at 
that  time. 

Timetable: 


Action 


Date 


FR  Cite 


DireclFinalRule  08/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3910 

Agency  Contact:  David  Good. 
Environmental  Protection  Agency.  Air 
and  Radiation,  NFEVL.  Ann  Arbor,  Ml 
48105 


Action 


FR  Git* 


NPRIM 
Final  Action 


05AXV04 
05AXV05 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4266 

Agency  Contact:  David  McKee. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C539-01.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-5288 

Fax:  919  541-0237 

Email:  mckee.dave€)epa.gov 

Harvey  Richmond.  Environmental 

Protection  Agency.  Air  and  Radiation. 

C539-01.  Research  Triangle  Park.  NC 

27711 

Phone:  919  541-5271 

Fax:  919  541-0237 

Email:  richmond.harvey@epa.gov 

RIN:  2060-A143 


Long-Term  Actions 


3322.  INTERSTATE  OZONE 
TRANSPORT:  RULEMAKING  ON 
SECTION  126  PETITIONS  FROM  THE 
DISTRICT  OF  COLUMBIA, 
DELAWARE,  MARYLAND,  AND  NEW 
JERSEY 

Priority:  Substantive.  Nonsignificant 

Legal  AuttK>rlty:  42  USC  7426 

CFR  Citation:  40  CFR  52;  40  CFR  97 


Legal  Deadline:  Final.  Statutory, 
December  14.  1999.  The  rulemaking 
includes  action  on  4  separate  petitions. 

Abstract:  In  April  through  July  1999. 
3  Northeastern  States  (New  Jersey. 
Maryland,  and  Delaware)  and  the 
District  of  Columbia  submitted 
individual  petitions  to  EPA  in 
accordance  with  section  126  of  the 
Clean  Air  Act  (CAA).  Each  petition 
specifically  requests  that  EPA  make  a 
finding  that  nitrogen  oxides  (NOx) 
emissions  from  certain  stationary 
sources  in  other  States  significantly 
contribute  to  ozone  nonattainment  and 
maintenance  problems  with  respect  to 
the  1-hour  and  8-hour  ozone  standards 
in  the  petitioning  State.  If  EPA  makes 
such  a  finding  of  significant 
contribution.  EPA  is  authorized  to 
establish  Federal  emissions  limits  for 
the  sources.  The  petitions  rely  on  the 
analyses  from  EPAs  NOx  SIP  call.  The 
sources  targeted  by  the  petitions  are 
large  electricity  generating  units  and 
large  non-electricity  generating  units,  as 
defined  in  EPA's  NOx  SIP  call.  The 
EPA  took  rulemaking  action  on  similar 
petitions  from  8  other  Northeastern 
States  that  were  submitted  in  1997. 

Timetable: 


Action 


FR  Cits 


NPRM  To  Be  Deteimined 

Regulatory  Fiexibillty  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4383 

Agency  Contact  Carla  Oldham. 

Environmental  Protection  Agency.  Air 

and  Radiation.  C539-02.  RTP.  NC  27711 

Phone:  919  541-3347 

Fax:  919  541-0824 

Email:  oldham.carla@epa.gov 

David  Cole,  Environmental  Protection 
Agency.  Air  and  Radiation.  MD-15. 
C539-02.  Research  Triangle  Park.  NC 
27711 
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Phone:  919  541-5565 
Fax:  919  541-0824 
Email:  cole.david@epa.gov 

RIN:  2060-AI99 


Action 


Dale         FR  Cite 


3323.  RESCINDING  HNDING  THAT 
PREEXISTING  PM10  STANDARDS 
ARE  NO  LONGER  APPLICABLE  IN 
NORTHERN  ADA  COUNTY/BOISE, 
IDAHO 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  50.6(d);  40  CFR 
52.676;  40  CFR  81.313 

Legal  Deadllna:  None 

Abstract:  The  EPA  had  previously 
taken  action  to  revoke  the  PM-10 
national  ambient  air  quality  standards 
(NAAQS)  for  the  Boise/ Ada  County 
area  in  anticipation  that  a  revised  PM- 
10  NAAQS  would  soon  be  in  place. 
However,  the  DC  Circuit  court 
subsequently  vacated  the  revised  PM- 
10  NAAQS,  the  effectiveness  of  which 
served  as  the  underlying  basis  for 
EPA's  decision  to  revoke  the  pre- 
existing PM-10  NAAQS.  Therefore,  in 
order  to  protect  public  health  in  the 
Boise/ Ada  County  area,  EPA  is 
proposing  to  reinstate  the  pre-existing 
PM-10  NAAQS.  Without  this  action 
there  would  be  no  Federal  PM-10 
NAAQS  applicable  to  this  area.  This 
action  is  tentatively  subject  to  the  terms 
of  a  settlement  agreement  that  was 
signed  by  all  parties  in  January  2001.     . 
A  Federal  Register  notice  of  the 
proposed  settlement  requesting  public 
comment  was  published  January  30. 
2001  in  accordance  with  section  113(g) 
of  the  Act.  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  EPA  (Mike  Prosper)  by 
March  1,  2001.  Unless  EPA  or  DOJ 
determines,  following  the  comment 
period,  that  consent  is  inappropriate, 
the  settlement  agreement  will  then  be 
executed  by  the  parties.  This  action 
will  then  be  fully  subject  to  the  terms 
of  the  settlement  agreement.  No 
negative  comments  received.  EPA/DOJ 
signed  the  settlement  agreement,  and 
the  State  is  in  the  process  of  carrying 
out  its  obligations  under  the  settlement 
agreement.  The  next  milestone  imder 
the  agreement  is  for  the  State  to  submit 
a  maintenance  plan  to  EPA  for  the  area 
in  September. 

TbiMlabla: 


Notice  Extension  of       07/26/00  65  FR  45953 

Comment  Period 
Final  Action  To  Be  Detenmined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Governmental 
Jurisdictions 

Govemmertt  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4391 

Agency  Contact:  Gary  Blais. 
Environmental  Protection  Agency.  Air 
and  Radiation.  MD-15.  C539-01, 
Research  Triangle  Park,  NC  27711 
Phone:  919  541-3223 
Fax:  919  541-5489 
Email:  blai8.gary@epa.gov 

Geoffrey  Wilcox,  Environmental 
Protection  Agency,  Air  and  Radiation, 
2344A.  Washington,  DC  20460 
Phone:  202  564-5601 
Email:  wilcox.geo&eydepa.gov 

RIN:  2060-AJ05 

3324.  PROTECTION  OF 
STRATOSPHERIC  OZONE:  PROCESS 
FOR  EXEMPTING  CRITICAL  AND 
EMERGENCY  USES  OF  METHYL 
BROMIDE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  42  USC  767lc;  PL  764 

CFR  Citation:  40  CFR  82 

Legal  Deadline:  None 

Abstract:  With  this  action,  EPA  will 
revise  the  accelerated  phaseout 
regulations  that  govern  the  production, 
import,  export,  transformation  and~ 
destruction  of  substances  that  deplete 
the  ozone  layer.  The  amendments  will 
incorporate  exemptions  permitted 
under  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  and  recent  changes  to  the  Clean 
Air  Act.  Specifically,  tihe  amendments 
will  create  a  process  to  exempt 
production  and  consumption  of 
quantities  of  methyl  bromide  for  critical 
and  emergency  uses  from  the  2005 
phaseout  of  methyl  bromide.  Because 
this  is  an  exemption,  the  rule  will 
confer  a  benefit  on.affecte<i  entities. 

Timetable: 


Action 


Data         FR  Cita 


Action 


FR  CHs 


NPRM 


06/26/00  65  FR  39321 


NPRM  01/00/04 

Regulatory  Fiexibillty  Analyala 
Required:  No 


Small  Entitiea  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4535 

Agency  Contact:  Hodayah  Finman, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6205J,  Washington,  DC 

20460 

Phone:  202  564-2651 

Fax:  202  565-2156 

Email:  finman.hpdayah@epa.gov 

Tom  Land,  Environmental  Protection 
Agency,  Air  and  Radiation,  6205J, 
Washington,  DC  20460 
Phone:  202  564-9185 
Fax:  202  565-2155 
Email:  land.tomdepa.gov 

RIN:  2060-AJ63 

3325.  CONTROL  OF  AIR  POLLUTION 
FROM  MOTOR  VEHICLES  AND 
ENGINES:  ALTERNATIVE  LOW- 
SULFUR  HIGHWAY  DIESEL  FUEL 
TRANSITION  PROGRAM  FOR  ALASKA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7414;  42  USC 
7545;  42  USC  7601(a);  42  USC  7625- 
1 

CFR  Citation:  40  CFR  69  and  80 

(Revision)  , 

Legal  Deadline:  None 

Abstract:  This  action  will  carry  out  a 
flexibility  provision  for  Alaska  that  was 
included  in  EPA's  heavy-duty  diesel 
rule,  which  was  promulgated  on 
January  18,  2001.  That  rule  established 
more  stringent  national  emission 
standards  for  heavy-duty  highway 
vehicles  and  engines  for  the  2007 
model  year,  and  a  technology-enabling 
sulfur  limit  of  15  ppm  for  highway 
diesel  fuel  beginning  in  2006.  In  that 
rule,  EPA  recognized  Alaska's  unique 
geographical,  meteorological,  air 
quality,  and  economic  factors  and 
provided  Alaska  an  opportunity  to 
develop  its  own  plan  to  transition  to 
low-sulfur  highway  diesel  fuel,  as  an 
alternative  to  the  national  transition 
program.  Our  goal  in  offering  this 
flexibility  is  to  transition  Alaska  into 
the  low-sulfur  fuel  program  in  a 
manner  that  minimizes  costs,  while 
ensuring  that  the  new  vehicles  and 
engines  receive  the  low-sulfur  fuel  they 
need.  As  stated  in  the  Federal  Register 
notice  for  the  diesel  rule,  if  Alaska 
submits  an  alternative  plan  by  April  1, 
2002.  and  if  EPA  determines  that  it 
provides  a  reasonable  altemativd,  EPA 
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intends  to  initiate  rulemalung  and. 
within  one  year  from  the  date  of 
Alaska's  submittal,  promulgate  a  final 
nile  to  incorporate  the  alternative  plan. 
A  stakeholder  process  to  develop 
options  is  already  underway  in  Alaska, 
and  the  State  informed  EPA  that  it 
intends  to  submit  an  alternative 
transition  plan  in  late  2001  or  early 
2002.  This  action  will  be  in  response 
to  that  anticipated  submittal. 

Timetable: 


statutory  authority  for  this  rulemaking. 
In  accordance  with  section  112(f)(2), 
EPA  must  promulgate  residual  risk 
standards  8  years  after  promulgation  of 
emission  standards.  We  promulgated 
emission  standards  for  charging, 
topside  leaks,  and  door  leaks  at  coke 
ovens  on  October  27,  1993.  This  rule 
will  further  reduce  coke  oven  emissions 
from  charging,  topside  leaks,  and  door 
leaks  at  the  affected  coke  plants. 


Action 


NPRM  11AXV03 

Regulatory  Rexibinty  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Addltionai  Information:  SAN  No.  4570 

Sectors  Affected:  336112  Ught  Truck 
and  Utility  Vehicle  Manufacturing 

Agency  Contact:  Richard  Babst. 

Environmental  Protection  Agency.  Air 

and  Radiation.  EN-340-F.  6406-J. 

Washington.  DC  20460 

Phone:  202  564-9473 

Fax:  202  565-2085 

Email:  babst.richard@epa.gov 

Mike  Shields.  Environmental  Protection 

Agency.  Air  and  Radiation.  6406-1 

Phone:  202  564-9035 

Fax:  202  565-2085 

Email:  shields.mike@epa.gov 

I:  2060-A;72 


3328.  NATIONAL  EMISSION 
STANDARDS  FOR  COKE  OVEN 
BATTERIES  —  RESIDUAL  RISK 
STANDARDS 

Priorlly:  Other  Significant 

Legal  Auttwrily:  42  USC  7412 

CFR  Citation:  40  CFR  63 

Legal  Deadline:  NPRM.  Statutory. 
October  27.  2001.  National  Emission 
Standards  for  Coke  Ovens  -  Residual 
Risk  Standards. 

Abstract:  The  Clean  Air  Act  (CAA) 
section  112(f).  standard  to  protect 
health  and  the  environment  is  the 


FR  OH*        Action 


FR  Oil* 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal. 

State 

Additional  Information:  SAN  No.  4620 

Sectors  Affected:  331111  Iron  and 
Steel  Mills 

Agency  Contact:  Lula  Melton. 

Environmental  Protection  Agency,  Air 

and  Radiation,  C504-05.  Research 

Triangle  Park.  NC  27711 

Phone:  919  541-2910 

Fax:  919  541-5450 

Email:  meiton.lula9epa.gov 

Dave  Guinnup,  Environmental 

Protection  Agency.  Air  and  Radiation, 

C439-05,  Research  Triangle  Park,  NC 

27711 

Phone:  919  541-5368 

Fax:  919  541-0840 

Email:  guinnup.davedepa.gov 

RIN:  2060-AJ96 

3327.  PROJECT  XL  SITE-SPECIFY 
RULEMAKING  FOR  QEORGIA-PACIFK; 
CORPORATION'S  FAaUTY  IN  BKS 
ISLAND.  VIRGINIA 

Prlortty:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  42  USC  7401  et  seq 

CFR  Citation:  40  CFR  63  (Revision) 

None 


Abstract:  Under  the  I>roiect  XL 
program,  the  EPA  is  supporting  a 
project  for  the  Georgia-Pacific 
Corporation  facility  located  in  Big 


Island,  Virginia.  The  EPA  is 
promulgating  this  rule,  applicable  only 
to  the  Georgia-Pacific  Big  Island 
facility,  to  help  implement  the  project. 
Under  the  XL  project,  Georgia-Pacific 
will  install  and  operate  the  first 
commercial  scale  black  liquor 
gasification  system  in  the  United  States. 
This  system  will  provide  superior  air 
emissions  reductions  and  energy 
benefits  compared  to  use  of 
conventional  recovery  technology  for 
black  liquor  in  the  pulp  and  paper 
industry.  However,  since  this  will  be 
the  first  commercial  scale 
demonstration  of  this  technology,  there 
is  some  risk  that  the  technology  will 
take  longer  than  planned  to  work 
properly  or  may  not  ever  work 
properly.  If  either  of  these  scenarios 
happens.  Georgia-Pacific  requires  relief 
from  otherwise  applicable  air  emission 
standards  to  allow  time  for  the  new 
technology  to  achieve  expected 
performance  or.  in  the  event  of  failure, 
to  allow  time  for  Georgia-Pacific  to 
build  conventional  recovery  technology 
that  will  meet  applicable  standards. 
Without  this  relief.  Georgia-Pacific 
would  not  undertake  conunercialization 
of  this  promising  technology.  Therefore, 
this  rule  provides  relief  (in  the  form 
of  limited  duration  compliance 
extensions)from  otherwise  applicable 
hazardous  air  pollutant  emission 
standards,  as  needed  during  the 
conduct  of  the  XL  project. 

Tlmetabla:  Next  Action  Undetermined 

Regulatory  FtoKlblllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4471 

Ssclors  Alfsctod:  32211  Pulp  Mills; 
32211  Pulp  Milb 

Agsncy  Contact  David  Beck, 
Environmental  {Protection  Agency. 
Office  of  the  Administrator,  E14302, 
Research  Triangle  Park,  NC  27711 
Phone:  919  541-5421 
Email:  beclLdavid9epa.gov 

RIN:  2090-AA26 
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3328.  e  NONCONFORMANCE 
PENALTIES  FOR  2004  AND  LATER 
MODEL  YEAR  HEAVY-DUTY  DIESEL 
ENGINES  AND  VEHICLES 

Priority:  Other  Significant 

l.egal  Autfwrlty:  42  USC  7524 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadllna:  None 

Abstract:  The  Clean  Air  Act  requires 
EPA  to  issue  a  certificate  of  conformity 
for  heavy-duty  engines  or  heavy-duty 
veliicles  which  exceed  an  applicable 
emission  standard  but  do  not  exceed 
an  upper  limit  associated  with  that 
standard  if  the  manufacturer  pays  a 
nonconformance  penalty  established  by 
a  rulemalung. 

TlmetaMa: 


Action 


FR  Cite 


NPRM 
Final  Action 


01/16/02  67  FR  21 59 
08/06A)2  67  FR  51464 


Regulatory  FlexHHIIty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levais  Affected:  None 

Additional  Information:  SAN  No.  4730 

Agency  Contact:  Rob  French, 
Environmental  Protection  Agency.  Air 
and  Radiation,  Washington,  DC  20460 
Phone:  734  214-4380 

RIN:  2060-AK58 

3329.  NESHAP:  PETROLEUM 
REFINERtES;  CATALYTIC  CRACKING 
UMTS,  CATALYTIC  REFORMING 
UNITS  AND  SULFUR  RECOVERY 
UMTS 

Priority:  Other  Significant 

CFR  Citation:  40  CFR  63 

CompMad: 


Reason 


FR  ate 


Final  Action  04/11/02  67  FR  17762 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Robert  Lucas 
Phone:  919  541-0884 
Fax:  919  541-0246 
Email:  lucas.bol)Oepa.gov 

K.  C.  Hustvedt 
Phone:  919  541-5395 
Fax:  919  541-0246 
Email:  hustvedt.ken9epa.gov 

RIN:  2060-AF28 


3330.  CONSOUDATED  EMISSIONS 
REPORTING  RULE 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  51.321  to  51.323 

Complatad: 


Reason 


FR  one 


Final  Action  06/10/02  67  FR  39602 

Regulatory  FlexIMiity  Analysis 
Required:  No 

Government  Ljevels  Affected:  None 

Agency  Contact:  William  B.  Kuykendal 

Phone:  919  541-5372 

Fax:  919  541-0684 

Email:  Icuykendal.bill9epa.gov 

Phil  Lorang 

Phone:  919  541-5463 

Fax:  919  541-0684 

Email:  lorang.phil@epa.gov 

RIN:  2060-AH25 

3331.  NESHAP:  WET-FORMED 
RBERGLASS  MAT  PRODUCTION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  63 

CompMad: 


Reason 


Dsta 


FR  Cite 


Final  Action  04/11/02  67  FR  17824 

Regulatory  Flexibility  Analyaia 
Required:  No 

Govamntent  Levels  Affected:  None 

Agency  Contact:  Juan  Santiago 

Phone:  919  541-1084 

Fax:  919  541-5509 

Email:  santiago.juandepa.gov 

James  U.  Crowder 
Phone:  919  541-5596 
Fax:  919  541-5600 
Email:  crowder.jim@epa.gov 

RIN:  2060-AH89 

3332.  REVISION  OF  EPA'S 
RADIOLOGICAL  EMERGENCY 
RESPONSE  PLAN 

Priority:  Info./Admin./Other 

CFR  Citation:  None 

CompMad: 


Reeson 


FR  Cite 


Final  Plan  -  Date  01/1 0/00 

reflects 

Administrator's 
Signature. 

Regulatory  FlexMlity  Analysis 
naqulrad;  No 


Government  Levels  Affectad:  None 

Agency  Contact:  Craig  Conklin 
Phone:  202  564-9222 
Email:  conklin.craig@epa.gov 

RIN:  2060-AI49 

3333.  NESHAP:  PRIMARY  COPPER 
SMELTING 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  63 

CompMad: 


Reason 


FR  Cite 


Final  Action  06/12/02  67  FR  40477 

Regulatory  Flexibility  Analysis 
ftoquired:  No 

Government  i-svels  Affected:  None 

Agency  Contact:  Eugene  Crumpler 

Phone:  919  541-0881 

Fax:  919  541-5450 

Email:  crumpler.gene@epa.gov 

Al  Verveart 
Phone:  919  541-5602 
Fax:  919  541-5450 
Email:  vervaert.al@epa.gov 

RIN:  2060-AE46 

3334.  AMENDMENTS  TO  GENERAL 
PROVISIONS  SUBPARTS  A  AND  8 
FOR40CFR63 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  63.1-15;  40  CFR 
63.50-56 

CompMad: 

Reason  Dale         FR  die 

Rnal Action  04A)5/02  67FR  16582 

Regulatory  flexibility  Analyaia 
Required:  No 

Government  Levais  Affectad:  None 

Agency  Contact  Rick  Colyer 
Phone:  919  541-5262 
Fax:  919  541-5600 
Email:  colyer.rick@epa.gov 

James  U.  Crowder 
Phone:  919  541-5596 
Fax:  919  541-5600 
Email:  crowder.jim@epa.gov 

RIN:  2060-AF31 

3335.  NESHAP:  RUBBER  TIRE 
MANUFACTURING 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  63 
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FR  CM* 


Final  Action  07AMA)2  67  FR  45587 

Regulatory  FtoxMlity  Analysis 

Required:  No 

Govmmant  Lavels  Affected:  None 

Agaiwy  Contact:  Tony  Wayne 

Phone:  919  541-5439 

Fax:  919  541-0942 

Email:  wayne.tony^epa.gov 

Susan  Wyatt 
Phone:  919  541-5674 
Fax:  919  541-0942 
Email:  wyatt.susan@epa.gov 

RtN:  2060-AG29 

3336.  NESHAP:  LARGE  APf>lJANCE 
(SURFACE  COATING) 
Priorlly:  Substantive.  Nonsignificant 
CFR  Citation:  40  CFR  63 


Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AG97 

3338.  NESHAP:  LEATHER  RNISHING 

OPERATIONS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  63 

Cuiiiplatad: 

FROto 


FR  CHi 


Final  Action  07/23/02  67FR482S4 

Regulatory  Flexibility  Analysis 
Rsquired:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Lynn  Dail 
Phone:  919  541-9999 
Fax:  919  541-5689 
Email:  dail.lynndepa.gov 

Dianne  Byrne 

Phone:  919  541-5342 

Fax:  919  541-5689 

Email:  byme.dianne@epa.gov 

RIN:  2060-AG54 

3337.  NESHAP:  METAL  COIL 
(SURFACE  COATING)  INDUSTRY 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  63 

Complatad: 


FR  cue 


Final  Action  06/10A)2  67  FR  39794 

Regulatory  Flexibility  Analysis 

Raquirad:  No 

Government  Levels  Affectad:  None 

AgefKy  Contact:  Rhea  Jones 
Phone:  919  541-2940 
Fax:  919  541-5689 
Email:  iones.rhea9epa.gov 


Dianne  Byrne 
Phone:  919  541-5342 


FinalAcHon  02/27/02  67FR9156 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affectad:  None 

AgeiKy  Contact:  William  Schrock 

Phone:  919  541-5032 

Fax:  919  541-3470 

Email:  schrock.bill9epa.gov 

Penny  Lassiter 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AH17 

3339.  REVISION  TO  NOX  SIP  CALL 
EMISSION  BUDGETS  FOR 
CONNECTICUT,  MASSACHUSETTS 
AND  RHODE  ISLAND 

Priorfty:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  51 


FR  OH* 


Fvial  Action  12/27/00  65  FR  81743 

Regulatory  FlexMNty  Analyste 

Required:  No 

Government  Levels  Affectad:  Federal 

Agency  Contact:  Kathryn  Petrillo 

Phone:  202  564-9093 

Fax:  202  565-2141 

Email:  petrillQ.kathryn@epa.gov 

Kevin  Culligan 

Phone:  202  564-9172 

Email:  culligan.kevin@epa.gov 

RIN:  2060-AI80 

3340.  NESHAP:  CELLULOSE 
PRODUCTKm  MANUFACTURING 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  63 


FRCNe 


Final  Action 


06/11/02  67FR40044 


Comptetsd  Actions 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  William  Schrock 

Phone:  919  541-5032 

Fax:  919  541-3470 

Email:  schrock.bill@epa.gov 

Penny  Lassiter 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AHll 

3341.  NESHAP:  GENERIC  MACT  FOR 
CARBON  BLACK,  ETHYLENE, 
CYANIDE  AND  SPANDEX 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  63 

Complatad: 


FR  one 


Final  Action  07/1 2AJ2  67  FR  46258 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mark  Morris 

Phone:  919  541-5416 

Fax:  919  541-3470 

Email:  morris.mark@epa.gov 

Penny  Lassiter 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AH68 

3342.  NESHAP:  POLYVINYL 
CHLORIDE  AND  COPOLYMERS 
PfKXMJCTlON 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  63 

OOfflipWIKI. 

Reeeon Pele         FR  CH> 

Final  Action  07/1 0«)2  67  FR  45885 

ftagulatory  FlaxttMity  Analysis 

Raquirad:  No 

Govamment  Levels  Affectad:  State. 

Local 

Agency  Contact  Warren  R.  Johnson 

Phone:  919  541-5124 

Fax:  919  541-3470 

Email:  Johnson. warren@epa.gov 

Penny  Lassiter 
Phone:  919  541-5396 
Fax:  919  541-3470 


.!>  Jf-.     ._ 
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EPA— ClMfi  Air  Act  (CAA) 


Completsd  Actions 


Email:  lassiter.penny@epa.gov 
RIN:  2060-AH82 

3343.  e  NOTICE  AND  RESPONSE  TO 
COURT  REMAND  ON  NOX  SIP  CALL 
AND  SECTION  126  PETITIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  7410(a)(2)(D): 
42  USC  7410(k)(5) 

CFR  Citation:  40  CFR  51:  40  CFR  52(a) 

Legal  Deadline:  None 

Abstract:  Ozone  and  ozone  precursors 
are  transported  across  the  northeastern 
United  States.  The  Ozone  Transport 
Assessment  Group  (OTAG)  was  formed 
in  1995  to  document  the  amoimt  and 
extent  of  this  transport  and  to  develop 
control  recommendations.  The  OTAG 
was  a  collaborative  process  conducted 
by  the  affected  States.  Building  on  the 
work  of  OTAG.  in  October  of  1998, 
EPA  promulgated  the  NOx  SIP  Call 
(SAN  3945.  63  FR  57355.  10/27/98), 
which  is  intended  to  reduce  the  ozone 
and  ozone  precursors  blowing  into 
nonattainment  areas  by  requiring  the 
upwind  States  to  reduce  NOx 
emissions.  EPA  also  promulgated  a 
backup  plan  (SAN  4095,  Findings  of 
Significant  Contribution  and 
Rulemaking  on  Section  126  Petitions 
for  Piirposes  of  Reducing  Interstate 
Ozone  Transport.  64  FR  28250. 
5/25/99)  to  assure  that  emissions  are 
reduced  in  cases  where  the  States  do 
not  fulfill  their  obligations  under  the 
NOx  SIP  Call.  Subsequent  court 
decisions  raised  questions  about  some 
of  the  data  EPA  had  used  to  develop 
both  of  these  rulemakings,  and  directed 
EPA  to  review  the  data  in  light  of  any 
new  information  that  may  have  come 
to  light  since  the  rules  were 
promulgated.  This  notice  presents  the 
results  of  EPA's  review  and  the 
associated  conclusions  drawn  from  it. 

Timetal>le: 


Action 


FR  Cite 


NPRM  02/22/02  67  FR  8395 

Notice  05/01/02  67  FR  21868 

Regulatory  Flexibility  Analysis 
ftoquired:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  State 

Additional  information:  SAN  No.  4679 

Agency  Contact:  Kevin  Culligan, 
Environmental  Protection  Agency,  Air 
and  Radiation,  6204n,  Washington,  DC 
20460 


Phone:  202  564-9172 

Email:  culligan.kevin@epa.gov 

RIN:  2060-AK33 

3344.  REVISIONS  TO  THE 
DEFINmONS  AND  THE  CONTINUOUS 
EMISSION  MONITORING  PROVISIONS 
OF  THE  AaD  RAIN  PROGRAM  AND 
THE  NOX  BUDGET  TRADING 
PROGRAM 

Priority:  Other  Significant 

CFR  Citation:  40  CFR  75  (Revision):  40 
CFR  97  (Revision) 

Complatad: 

neeion  Dele         FR  CMe 

Final  Action  06/12/02  67  FR  40394 

Regulatory  Flexibility  Analysis 
flaqulrad:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Gabrielle  Stevens 

Phone:  202  564-2681 

Email:  stevens.gabrielle@epa.gov 

RIN:  2060-AJ43 

3345.  TRANSPORTATION 
CONFORMITY  RULE  AMENDMENTS: 
MINOR  REVISION  AND  ADDITION  OF 
GRACE  PERIOD  FOR  NEWLY 
DESIGNATED  NONATTAINMENT 
AREAS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  51:  40  CFR  93 

Completed: 


Completed: 


Reason 


Dste 


FR  Cite 


FinalAction  08/06/02  67FTt50808 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Agency  Contact:  Angela  Spickard 

Phone:  734  214-4240 

Fax:  734  214-4906 

Email:  spickard,angela@epa.gov 


Meg  Patulski 
Phone:  734  214-4842 
Fax:  734  214-4052 
Email:  patulski.mej 

RIN:  2060-AJ70 


gov 


3346.  CONTROL  OF  AIR  POLLUTION 
FROM  NEW  MOTOR  VEHICLES; 
SECOND  AMENDMENT  TO  THE  TIER 
2MSASOUNE  SULFUR  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  80;  40  CFR  86 


FR  Gil* 


Direct  Final  Rule  06/12/02  67  FR  40169 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mary  Manners 

Phone:  734  214-4873 

Fax:  734  214-4816 

Email:  manners.mary@epa.gov 

Robin  Moran 
Phone:  734  214-4781 
Fax:  734  214-4816 
Email:  moran.robin@epa.gov 

RIN:  2060-AJ71 

3347.  PROTECTION  OF 
STRATOSPHERIC  OZONE: 
AVAILABILITY  OF  ALLOWANCES  TO 
PRODUCE  METHYL  BROMIDE  FOR 
DEVELOPING  COUNTRIES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  82.1  to  82.13 

Completed: 


Reason 


Dale 


FR  CHs 


NPRM  04/29/02  67  FR  21 135 

Direct  Final  Rule  04/29/02  67  FR  21 130 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  i.eveis  Affected:  None 

Agency  Contact:  Tom  Land 
Phone:  20?  564-9185 
Fax:  202  565-2155 
Email:  land.tom@epa.gov 

RIN:  2060-AJ74 

3348.  AMENDMENTS  TO  NESHAP  FOR 
SOLVENT  EXTRACTION  FOR 
VEGETABLE  OIL  PRODUCTION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  63.2852;  40  CFR 
63.2861(d);  40  CFR  63.2870"  (Table  1 
entry  for  63.6(e) 

Completed: 


Reason 


FR  cut 


Direct  Final  Rule  04/05/02  67  FR  16317 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  AffMlad:  None 

Agency  Contacfc  Rick  Colyer 
Phone:  919  541-5262 
Fax:  919  541-5600 
Email:  colyer.rick@epa.gov 

RIN:  2060-AJ93 
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EPA— Clean  A\r  Act  (CAA) 


Completed  Actions 


3349.  NESHAP:  GENERIC  MACT 
AMENDMENTS 

Priority:  Other  Significaiit 

CFR  Citation:  40  CFR  63 

Completed: 


Completed: 


FR  Cit* 


Direct  Final  Rute 


FR  CM* 


Direct  Final  Rute  - 
Amendment  for 
Process  Vents 


06/07/D2  67  FR  34301 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Markwordt 

Phone:  919  541-0837 

Fax:  919  541-0942 

Email:  inarkwordt.david@epa.gov 

Susan  Wyatt 
Phone:  919  541-5674 
Fax:  919  541-0942 
Email:  wyatt.susan@epa.gov 

RiN:  2060-A195 


3350.  NESHAP:  PESTICIDE  ACTIVE 
INGREDIENT  PRODUCTION  — 
AMENDMENT 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  63 


11/21/01    66  FR  58396 

Regulatory  FlexH>lllty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Randy  McDonald 

Phone:  919  541-5402 

Fax:  919  541-3470 

Email:  mcdonald.randy@epa.gov 

Penny  Lassiter 

Phone:  919  541-5396 

Fax:  919  541-3470 

Email:  lassiter.penny@epa.gov 

RIN:  2060-AKOO 

3351.  REVISION  TO  REGULATIONS 
IMPLEMENTING  THE  FEDERAL 
PERMITS  PROGRAM  IN  AREAS  FOR 
WHICH  THE  INOUN  COUNTRY 
STATUS  IS  IN  QUESTION 
Priority:  Substantive.  Nonsignificant 

CFR  Citation:  40  CFR  71.4(b);  40  CFR 
71.9(p) 

Completed: 


Agency  Contact:  Candace  Carraway 

Phone:  919  541-3189 

Fax:  919  541-5509 

Email:  carraway.candace@epa.gov 


Reeson 


FR  Cite 


Direct  Final  Rule  06/D3yt)2  67  FR  38328 

Regulatory  Flexl(>imy  Analysis 
Required:  No 
Government  Levels  Affected:  Tribal 


Environntental  Protection  Agency  (EPA) 
Atomic  Energy  Act  (AEA) 


3353.  ENVIRONMENTAL  RADIATION 
PROTECTION  STANDARDS  FOR  THE 
DISPOSAL  OF  LOW-ACTIVITY  MIXED 
RADIOACTIVE  WASTE 

Priority:  Other  Significant 

l.egal  Auttwrity:  42  USC  2021  Atomic 
Energy  Act  of  1954;  Reorganization 
Plan  No.  3  of  1970;  Nuclear  Waste 
Policy  Act  of  1982 

CFR  Citation:  40  CFR  193 

l.agal  Deadline:  None 

Abstract:  This  volimtary  action  will 
allow  low-activity  mixed  radioactive 
wastes  to  be  disposed  in  facilities  that 
meet  the  design  requirements  fo^ 
RCRA-C  disposal  cells.  The  wastes 
intended  to  be  disposed  of  in  these 
cells  are  mixed  wastes,  consisting  of  a 
chemically  hazardous  component  and 


low  levels  of  radioactivity.  These 
wastes  are  anticipated  to  arise  in  the 
commercial  sector  from  various 
sources.  The  rule  is  intended  to 
increase  disposal  options  for  these 
wastes  and  offer  a  streamlined 
regulatory  process  which  melds 
hazardous  chemical  protection  and 
radioactivity  protection  requirements 
while  protecting  public  health  and 
safety.  The  rule  does  not  mandate  a 
disposal  method,  but  rather  permits  an 
alternative  to  existing  disposal 
methods.  The  U.S.  Nuclear  Regulatory 
Commission  is  anticipated  to  be  the 
implementing  Agency  for  the 
application  of  this  rule. 

Tlntetable: 


Action 


FR  Gils 


ANPRM 


12/00/02 


Steve  Hitte 
Phone:  919  541-0886 
Fax:  919  541-5509 
Email:  hitte.steve@epa.gov 

RIN:  2060-AK06 

3352.  DIRECT  HNAL  RULEMAKING 
FOR  MODinCATIONS  TO 
REFORMULATED  GASOUNE  (RFG) 
"COVERED  AREA"  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  80.70  (Revision) 

Completed^ 

Reason 


Date 


FR  Cite 


Direct  Final  Rute  06/04/02  67  FR  38398 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  lohn  Brophy 

Phone:  202  564-9068 

Fax:  202  565-2085 

Email:  brophy.john@epa.gov    . 

Carol  Weisner 
Phone:  202  564-8985 

RIN:  2060-AK07 


Prerule  Stage 


Action 


Data  FR  CHe 


Proposed  Action 
Final  Action 


12/00/03 
12AXVD4 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  information:  SAN  No.  4054 

Agency  Contact  Dan  Schultheisz. 

Environmental  Protection  Agency,  Air 

and  Radiation,  6608J.  Washington,  DC 

20460 

Phone:  202  564-9300 

Fax:  202  565-2062 

Email:  schultheisz.daniel@epa.gov 

RIN:  2060-AH63 
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Environmental  Protection  Agency  (EPA) 
Atomic  Energy  Act  (AEA) 


Final  Rule  Stage 


3354.  REVISION  OF  THE  40  CFR  PART 
194  WASTE  ISOLATION  PILOT  PLANT 
COMPUANCE  CRITERIA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  106  Stat.  4777  as 
amended  by  the  1996  LWA 
Amendments;  PL  102-579;  PL  104-201; 
Waste  Isolation  Pilot  Plant  Land 
Withdrawal  Act  of  1992 

CFR  Citation:  40  CFR  194.8(b) 

Legal  Deedllne:  None 

Abstract:  EPA  is  proposing  several 
revisions  to  the  compliance  criteria  in 
40  CFR  part  194:  (1)  addition  of  a 
process  for  making  minor  changes  to 
the  provisions  of  the  Compliance 
Criteria  (194.6);  (2)  changes  to  the 
approval  process  for  waste 
characterization  programs  at  the 
Department  of  Energy  transuranic 
(TRU)  waste  sites  (194.8(b));  (3)  changes 
to  allow  for  submission  of  compliance 
applications  and  reference  materials  in 
alternative  format  (e.g.,  compact  disk) 
(194.12  &  194.13);  and  (4)  replacement 
of  the  term  "process  knowledge"  with 
"acceptable  knowledge".  The  second 


item  is  the  most  significant  change. 
Section  194.8(b)  requires  EPA  to 
inspect  TRU  waste  sites  on  a  waste 
stream  basis,  and  to  initiate  a  notice- 
and-comment  process  for  each 
inspection.  If  a  site  receives  our 
approval  to  ship  a  single  waste  stream 
or  group  of  waste  streams,  that  site 
cannot  ship  a  different  waste  stream 
until  we  perform  an  additional  194.8(b) 
inspection.  Based  on  actual  site 
inspection  experience,  we  have  learned 
that  for  regulatory  purposes  emphasis 
is  better  placed  on  the  processes  used 
to  characterize  the  wastes  streams 
rather  than  on  the  particular  waste 
streams  themselves.  Also,  we  had 
witnessed  DOE's  capacity  to  properly 
characterize  numerous  waste  streams  at 
different  waste  generator  sites.  On  this 
basis,  we  are  proposing  to  alter  the 
waste  characterization  approval  process 
so  that  only  one  approval  would  be 
issued  per  site.  EPA  will  assign 
reporting  requirements  for  waste 
characterization  activities  and  specify 
any  limitations  that  would  necessitate 
additional  inspections.  The  purpose  of 


the  proposed  revisions  to  194.8(b)  is  to 
achieve  process  and  resources 
efficiencies  while  maintaining  our 
confidence  in  DOE's  technical 
capability  to  characterize  wastes 
destined  for  the  Waste  Isolation  Pilot 
Plant. 

Tlmetat>le: 


Action 


Dete 


FR  Cite 


NPRM 
Final  Action 


08«)9/02  67  FR  51930 
05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  information:  SAN  No.  4403 

Agency  Contact:  Agnes  Ortiz, 

Environmental  Protection  Agency,  Air 

and  Radiation,  6608J,  Washington,  DC 

20460 

Phone:  202  564-9466 

Fax:  202  565-2062 

Email:  ortiz.agnes@epa.gov 

RIN:  2060-AJ07 


Environmental  Protection  Agency  (EPA) 

Federal  Insecticide,  Fungicide,  and  Rodenticide  Act  (FIFRA) 


Preruie  Stage 


3355.  •  ENDOCRINE  DISRUPTOR 
SCREENING  PROGRAM;  PRIORITY 
SETTING  CRITERIA 

Regulatory  Plan:  This  entry  is  Seq.  No. 
116  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2070-AD59 

3356.  ACCEPTABILITY  OF  RESEARCH 
USING  HUMAN  SUBJECTS 

Priority:  Other  Significant 

Legal  Auttwrity:  7  USC  I36a;  21  USC 
346a 

CFR  Citation:  40  CFR  26  (Revision) 

Legal  Deadline:  None 

Abstract  EPA  is  evaluating  how  its 
current  policy  with  respect  to  the 
protection  of  human  research  subjects 
should  be  applied  to  testing  not 
conducted  or  supported  by  the  Agency. 
Current  EPA  regulations  apply  to . 
research  conducted  or  supported  by  the 
Agency  or  "otherwise  subject  to 
regulation."  No  action  has  been  taken 
to  give  effect  to  the  "otherwise  subject 
to  regulation"  phrase.  In  addition,  EPA 


has  asked  the  advice  of  the  National 
Academy  of  Sciences  on  several  issues 
surrounding  the  acceptability  and 
interpretation  of  third  party  studies 
involving  deliberate  dosing  of  human 
subjects  for  the  purpose  of  defining  or 
quantifying  toxic  endpoints.  EPA  will 
seek  public  comment  on  issues  related 
to  Agency  use  of  human  research  data 
in  its  regulatory  decisionmaking.  EPA 
believes  the  process  being  initiated  will 
serve  two  important  Agency  goals: 
ensuring  the  availability  of  sound  and 
appropriate  scientific  data  in  its 
decisions,  and  protection  of  the 
interests,  rights  and  safety  of  human 
research  subjects.  EPA  may  issue  one 
or  more  documents,  which  may  include 
policy  statements,  rulemaking  or 
requests  for  public  comment. 

Timetable: 


Action 


FR  Cits 


ANPRM  04AXV04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 


Additional  Information:  SAN  No.  4610 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufactunng 

Agency  Contact:  Bill  Jordan, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  H-7501C,  7501C, 

Washington,  DC  20460 

Phone:  703  305-1049 

Email:  jordan.william@epa.gov 

John  Carley,  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances,  7501C 
Phone:  703  305-7019 
Email:  carley.john@epa.gov 

RIN:  207O-AD57 


3357.  PESTiaOES;  EMERGENCY 
EXEMPTION  PROCESS  REVISIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
115  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2070-AD36 
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Proposed  Rule  Stage 


3358.  PESnaOES;  DATA 
REQUIREMENTS  FOR 
CONVENTIONAL  CHEMICALS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  7  USC  136(a)  to  I36(y) 

CFR  Citation:  40  CFR  158 

Legal  Deadline:  None 

Al>atract:  EPA  will  update  the  data 
requirements  specifically  necessary  for 
the  Agency  to  evaluate  the  registrability 
of  conventional  pesticide  products.  The 
revisions  will  clarify  all  data 
requirements  to  reflect  current  practice. 
Procedural  and  explanatory  sections  of 
the  current  regidations  wiU  be  amended 
to  make  them  consistent  with  the 
revised  data  requirements  and  new  use 
indexing.  EPA  intends  to  accomplish 
this  revision  through  a  series  of 
proposals,  covering  different  data 
disciplines  and  product  types.  This 
proposal  will  covers  the  data 
requirements  for  environmental  fate, 
ecological  effects,  product  chemistry, 
residue  chemistry,  and  himian  health 
and  exposure  data  requirements  for 
conventional  pesticides. 

Timetable: 


Action 


FR  CM* 


3359.  PESTICIDES;  DATA 
REQUIREMENTS  FOR 
ANTIMICROBIALS 

Priority:  Substantive,  Nonsignificant 

Legal  Autiiority:  7  USC  136a;  7  USC 
136c;  7  USC  136w 

CFR  Citation:  40  CFR  158 

Legal  Deadline:  None 

AlMtract:  EPA  will  update  and  revise 
its  pesticide  data  requirements  for 
antimicrobial  products.  The  data 
requirements  specify  the  data  that  are 
required  for  EPA  to  evaluate  the 
registrability  of  a  pesticide  product. 
The  revisions  will  clarify  all 
antimicrobial  data  requirements  to 
reflect  current  practice. 

Timetabia: 

Action 


product  chemistry  and  residue 
chemistry,  toxicology  and 
environmental  fate  and  effects.  The 
revision  will  not  include  plant 
incorporated  protectants. 

Timetable: 


NPRM  -  Product  01/0(V03 

Chemistry  and 
Human  Health 
Portions 

Regulatory  Flexll>lllty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  2687 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufacturing 

Agency  Contact:  Melissa  Chun. 

Envirorunental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7506C,  Washington. 

DC  20460 

Phone:  703  305-4027 

Fax:  703  305-5884 

Email:  chun.melissa@epa.gov 

Jean  Frane.  Environmental  Protection 
Agency,  Office  of  Prevention.  Pesticides 
and  Toxic  Substances,  7506C, 
Washington,  DC  20460 
Phone:  703  305-5944 
Fax:  703  305-5884 
Email:  frane.jean@epa.gov 

RIN:  2070-AC12 


CMe  FR  Cn» 


Action 


Date 


FR  ate 


NPRM  04/00/03 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entitles  Affected:  Businesses 
Governnwnt  Levels  Affected:  Federal 
Additional  Information:  SAN  No.  4173 

Sectors  Affected:  32519  Other  Basic 
Organic  Chemical  Manufacturing; 
32532  Pesticide  and  Other  Agricultural 
Chemical  Manufacturing;  32551  Paint 
and  Coating  Manufacturing;  32561  Soap 
and  Cleaning  Compoimd  Manufacturing 

Agency  Contact:  Paul  Parsons, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7506C 

Phone:  703  308-9073 

Fax:  703  305-5884 

Email:  parsons.paul@epa.gov 

RIN:  2070-AD30 

3360.  PESTICIDES;  DATA 
REQUIREMENTS  FOR  BIOCHEMICAL 
AND  MICROBIAL  PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  7  USC  136 

CFR  Citation:  40  CFR  158 

Legal  Deadline:  None 

Abstract:  EPA  will  update  the  data 
requirements  necessary  to  register  a 
biochemical  or  microbial  pesticide 
product.  The  revisions  will  codify  data 
requirements  to  reflect  current 
regulatory  and  scientific  standards.  The 
data  requirements  will  cover  all 
scientific  disciplines  for  biochemical 
and  microbial  pesticides,  inclliding 


NPRM 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Sntall  Entitles  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4596 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufacturing 

Agency  Contact:  Candace  Brassard, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7506C,  Washington, 

DC  20460 

Phone:  703  305-0000 

Fax:  703  305-5884 

Email:  brassard.candace@epa.gov 

Jean  M.  Frane,  Environmental 
Protection  Agency,  Office  of 
I*revention,  Pesticides  and  Toxic 
Substances,  7506C 
Phone:  703  305-5944 
Fax:  703  305-5884 
Email:  bane.jeah@epa.gov 

RIN:  2070-AD51 

3361.  •  ENDOCRINE  DISRUPTER 
SCREENING  PROGRAM; 
IMPLEMENTING  THE  SCREENING 
AND  TESTING  PHASE 

Regulatory  Plan:  This  entry  is  Seq.  No. 
128  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2070-AD61 

3362.  PESTICIDES;  PROCEDURES 
FOR  THE  REGISTRATION  REVIEW 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  I36a  (g);  7  USC 
136w 

CFR  Citation:  Not  Yet  Determined 

Legal  Deedllne:  None 

AlMtract:  The  Agency  will  establish 
procedures  to  implement  section  3(g)  of 
the  Federal  Insecticide,  Fimgicide  and 
Rodenticide  Act  (FIFRA)  which 
provides  for  periodic  review  of 
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Proposed  Rule  Stage 


pesticide  registrations.  The  goal  of 
these  regulations  is  to  review  a 
pesticide's  registration  every  15  years. 

Timetable: 


Action 


FR  Cite 


ANPRM  -  Pesticides-    04/26/00  65  FR  24586 

Procedural 

Regulations  for 

Registration  Review 
NPRM  04/00A)3 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

AddWonai  Information:  SAN  No.  4170 

Sectors  Affected:  32519  Other  Basic 
Organic  Chemical  Manufacturing; 
32532  Pesticide  and  Other  Agricultural 
Chemical  Manufacturing;  32551  Paint 
and  Coating  Manufacturing;  32561  Soap 
and  Cleaning  Compound  Manufacturing 

Agency  Contact:  Vivian  Prunier, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  7506C 
Phone:  703  308-9341 


Fax:  703  308-5884 

Email:  prunier.vivian@epa.gov 

Jean  Frane,  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances,  7506C, 
Washington,  DC  20460 
Phone:  703  305-5944 
Fax:  703  305-5884 
Email:  &ane.jean@epa.gov 

RIN:  2070-AD29 

3363.  PESTiaOES;  EXEMPTION  OF 
MEDICAL  DEVICES  TREATED  WITH 
ANTIMICROBIAL  PESTICIDES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  I36w 

CFR  Citation:  40  CFR  152.20 

Legal  Deadline:  None 

AtMtract:  This  action  will  exempt  from 
pesticide  regulation  medical  devices 
treated  with  antimicrobial  pesticides. 
EPA  has  determined  that  these  treated 
medical  devices  are  adequately 
regulated  by  the  Food  and  Drug 
Administration.  This  action  would 


eliminate  dual  regulation  of  these 
products  by  EPA  and  FDA.  EPA  would 
continue  to  regulate  the  antimicrobial 
pesticide  used  to  treat  the  medical 
device. 


Action 


Data  FR  Clle 


NPRM 


03/00A)3 


ftogulatory  Flexibility  Analysis 
Rsqulrad:  No 

Small  Entitlea  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4609 

Sectors  Affected:  32619  Other  Plastics 
Product  Manufacturing;  31499  All 
Other  Textile  Product  Milb 

Agency  Contact:  Melba  Morrow, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7510C,  Washington. 

DC  20460 

Phone:  703  308-2716 

Fax:  703  308-8481 

Email:  morrow.melba@epa.gov 

RIN:  2070-AD54 


Environmental  Protection  Agency  (EPA) 

Federal  Insecticide,  Fungicide,  and  Rodenticide  Act  (FIFRA) 


Rnal  Rule  Stage 


3364.  PESTiaOES;  TOLERANCE 
PROCESSING  FEES 

Priority:  Other  Significant 

Legal  Authority:  2i  USC  346(a) 

CFR  Citation:  40  CFR  180 

Legal  Deadline:  None 

Abstract:  In  1996.  the  Food  Quality 
Protection  Act  amended  the  Federal 
Food,  Drug,  and  Cosmetic  Act  to 
require  EPA  to  charge  tolerance  fees 
that,  in  the  aggregate,  vnll  cover  all 
costs  associated  with  processing 
tolerance  actions,  including  filing  a 
tolerance  petition,  and  establishing, 
modifying,  leaving  in  efiiect,  or  revoking 
a  tolerance  or  tolerance  exemption. 
Since  1983  (the  last  time  a  cost  analysis 
was  conducted),  factors  such  as 
expanded  data  requirements,  changes 
in  risk  assessment  methods, 
improvements  in  data  base  management 
and  tracking  systems,  and  the 
increasing  complexity  of  scientific 
review  of  petitions  have  resulted  in 
costs  substantially  exceeding  the  fees 
currenUy  charged.  This  rule  will  adjust 
the  fee  structure  and  fee  amounts  for 
tolerance  actions. 


Timetable: 


Action 


FR  one 


NPRM  Pesticides-         06«)9/99  64  FR  31039 

Tolerance 

Processing  Fees 
Supplemental  NPRM    07/24/00  65  FR  45569 

Processing  Fees  for 

Inert  Ingredients 
Supplemental  NPRM     08/31/00  65  FR  52979 

Reopening  of 

Comment  Period 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Smell  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Addltionai  Information:  SAN  No.  4027 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufacturing 

Agency  Contact:  Jean  M.  Frane, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  7506C 
Phone:  703  305-5944 
Fax:  703  305-5884 
Email:  frane.jean@epa.gov 


Bruce  Sid  well,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7506C,  Washington,  DC 

20460 

Phone:  703  305-7761 

Fax:  703  305-5884 

Email:  sidwell.bruce@epa.gov 

RIN:  2070-AD23 

3365.  PLANT  INCORPORATED 
PROTECTANTS  (PIPS);  EXEMPTION 
FOR  THOSE  BASED  ON  VIRAL  COAT 
PROTEINS 

Priority:  Other  Significant 

Legal  Auttiority:  21  USC  346(a)  et  seq: 
7  USC  136  et  seq 

CFR  Citation:  40  CFR  174 

Legel  Deedllne:  None 

Alwtrack  EPA  is  considering  the 
addition  of  plant-incorporated 
protectants  based  on  viral  coat  proteins 
to  its  plant-incorporated  protectants 
exemptions  at  40  CFR  174.  Substances 
which  plants  produce  for  protection 
against  pests,  and  the  genetic  material 
necessary  to  produce  them,  are 
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pesticides  und^  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  if  humans  intend  these 
substances  to  "prevent,  repel  or 
mitigate  any  pest".  These  substances 
are  dso  "chemical  pesticide  residues" 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  EPA  has 
determined  that  it  will  no  longer  issue 
split  registrations  for  biotechnology 
products.  Therefore,  EPA  is 
concurrently  considering  the  exemption 
of  plant-incorporated  protectants  based 
on  viral  coat  proteins  from  the 
requirement  of  a  tolerance  under 
section  408  of  the  FFDCA.  Due  to 
public  interest  and  new  scientific 
information,  additional  public  conmient 
on  this  proposal,  originally  published 
in  1994,  was  requested  in  a  recent 
Supplemental  Proposal  (66  FR  37855). 

Timetable: 


Action 

DM* 

FR  Cil* 

NPRM 

11/23/94 

59  FR  60496 

Supplemental  NPRM 

07/22/96 

61  FR  37891 

Supptemental  NPRM 

05/16/97 

62  FR  27132 

Supptemental  NPRM 

04/23/99 

64  FR  19958 

Request  for 

Comment  on 

Alternate  Name 

Supptemental  NPRM 

07/1 9«)1 

66  FR  37855 

Seeks  Additional 

Comment  based  on 

NAS  Report 

FFDCA  Final  Action 

06WV03 

FIFRA  Final  ActKjn 

06AXVD4 

Regulatory  Flexibility  Analysis 
Required:  No 

Gk>vemnient  Levels  Affected:  Federal 

AddMonal  Information:  SAN  No.  4602 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufacturing;  111  Crop  Production: 
54171  Research  and  Development  in 
the  Physical  Sciences  and  Elngineering 
Sciences 

Agency  Contact  Elizabeth  Milewski, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7202M,  Washington, 

DC  20460 

Phone:  202  564-8492 

Fax:  202  564-8501 

Email:  milewski.elizabeth@epa.gov 

Phil  Hutton,  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances,  751 IC, 
Washington.  DC  20460 
Phone:  703  308-8260 
Fax:  703  308-7026 


Email:  hutton.phil@epa.gov  , 
RIN:  2070-AD49 

3366.  PESTiaOE  MANAGEMENT  AND 
DISPOSAL;  STANDARDS  FOR 
PESTiaDE  CONTAINERS  AND 
CONTAINMENT 

Priority:  Other  Significant 

Legal  Authority:  7  USC  I36(q)  FIFRA 
sec  19;  7  USC  136(a)  FIFRA  sec  3;  7 
USC  136(w)  FIFRA  sec  25 

CFR  Citation:  40  CFR  156;  40  CFR  165 

Legal  Deadline:  Final,  Statutory, 
December  24,  1991. 

Abstract:  FIFRA  sec.  19  gives  EPA 
authority  to  regulate  the  management 
of  pesticides  and  their  containers, 
including  storage,  transportation  and 
disposal.  As  proposed,  this  rule  would 
establish  standards  for  removal  of 
pesticides  from  containers  and  for 
rinsing  containers;  facilitate  the  safe 
use,  refill,  reuse,  and  disposal  of 
pesticide  containers  by  establishing 
standards  for  container  design,  labeling 
and  refilling;  and  establish 
requirements  for  containment  of 
stationary  bulk  containers  and  for 
containment  of  pesticide  dispensing 
areas. 

TImetabIa: 


Action 


DM*  FR  CH» 


NPRM  (Container  02/11/94  59  FR  6712 

Design  &  Residue 

Removal  &  Bulk 

Containment) 
Supplemental  NPRM     12/21/99  64  FR  71368 

Extension  of 

Comment  Penod 
Supplemental  NPRM     02/24A)0-  65  FR  9234 

Extension  o( 

Comment  Period 
Final  Actkxi  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Addltionai  Information:  SAN  No.  2659 

Sectors  Affaclsd:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufacturing;  11511  Support 
Activities  for  Crop  Production;  42291 
Farm  Supplies  Wholesalers 

Agsncy  Contact:  Nancy  Fitz, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  7506C 
Phone:  703  305-7385 
Fax:  703  308-3259 


Final  Rule  Stage 


Email:  fitz.nancy@epa.gov 

Jude  Andreasen,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7506C 

Phone:  703  308-9342 

Fax:  703  308-3259 

Email:  andreasen.jude@epamail.epa.gov 

RIN:  2070-AB95 


3367.  PESTiaDES;  WORKER 
PROTECTION  STANDARD  (WPS); 
GLOVE  AMENDMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  I36(w) 

CFR  Citation:  40  CFR  170 

Legal  Deadline:  None 

Abstract:  This  rule  would  create 
greater  flexibility  in  requirements  of  the 
1992  Worker  Protection  Standard 
related  to  the  use  of  gloves  by  workers 
and  applicators. 

Timetable: 


Action 


FR  Cite 


NPRMGkJve 

Requirenrtent 
Final  Action 


09/09/97  62  FR  47544 
12/00/02 


Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entitles  Affscted:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  3731 

Sectors  Affected:  ill  Crop  Production; 
1114  Greenhouse,  Nursery  and 
Floriculture  Production;  1131  Timber 
Tract  Operations;  115  Support 
Activities  for  Agriculture  and  Forestry 

Agency  Contact:  Nancy  Vogel, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7506C 

Phone:  703  305-6475 

Fax:  703  305-5884 

Email:  VQgel.nancy@epa.gov 

Jean  M.  Frane,  Environmental 
Protection  Agency,  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances,  7506C 
Phone:  703  305-5944 
Fax:  703  305-5884 
Email:  frane.jean@epa.gov 

RIN:  207O-AC93 
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Rnal  Rule  Stage 


3368.  PESTiaDES;  REGISTRATION 
REQUIREMENTS  FOR 
ANTIMICROBIAL  PESTiaDE 
PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  7  USC  I36(a)(h):  7 
USC  I36(w) 

CFR  Citation:  40  CFR  152 

Legal  Deadline:  Final,  Statutory, 
September  15,  2000,  The  final  rule  is 
due  240  days  after  close  of  comment 
period. 

AlMtract:  This  regulation  vtdll  specify 
antimicrobial  registration  reforms  that 
will  reduce  to  the  extent  possible  the 
review  time  for  antimicrobial 
pesticides.  The  regulation  will  clarify 
criteria  for  completeness  of 
applications,  and  will  specify  or  refer 
to  a  definition  of  the  various  classes 
of  antimicrobial  pesticide  use  patterns 
and  the  associated  data  and  labeling 
requirements  that  would  be  consistent 


with  the  degree  and  type  of  risk 
presented  by  each  class.  In  addition, 
.the  regulation  will  also  include  labeling 
standards  for  public  health 
antimicrobial  products. 


Action 


Data         FR  Cite 


NPRM  Reg.  Require.    09/17/99  64  FR  50671 

(or/VntiPest. 

Products/Other  Pest 

Reg  Changes 
Notice  Extends  11/16/99  64  FR  62145 

Comment  Period  to 

January  18, 2000 
Final  Action -Labeling  12/14A)1  66  FR  64759 

andOttier 

Regulatory  Portions 
Final  Action  -  04/00/03 

Antimicrobial 

Procedural  Portion 

Only 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 


Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  3892 

Sectors  Affsctsd:  32519  Other  Basic 
Organic  Chemical  Manufacturing; 
32532  Pesticide  and  Other  Agricultural 
Chemical  Manufacturing;  32551  Paint 
and  Coating  Manufacturing;  32561  Soap 
and  Cleaning  Compound  Manufacturing 

Ageitcy  Contact:  Jean  M.  Frane, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  7506C 
Phone:  703  305-5944 
Fax:  703  305-5884 
Email:  frane.jean@epa.gov 

Cleo  Pizana,  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances,  7510C, 
Washington,  DC  20460 
Phone:  703  308-6431 
Email:  pizana.cleo@epa.gov 

RIN:  207a-ADl4 


Environmental  Protection  Agency  (EPA) 

Federal  Insecticide,  Fungicide,  and  Rodenticide  Act  (FIFRA) 


Long-Tenn  Actions 


3369.  PESTiaDE  TOLERANCE 
REASSESSMENT  PROGRAM 

Priority:  Routine  and  Frequent 

Legal  Authority:  21  USC  346(a)  to 
346(q) 

CFR  Citation:  40  CFR  180 

Legal  Deadline:  Other,  Statutory, 
August  3,  2006,  See  additional 
information. 

Abstract:  EPA  will  reassess  pesticide 
tolerances  and  exemptions  for  raw  and 
processed  foods  established  prior  to 
August  3,  1996,  to  determine  whether 
they  meet  the  reasonable  certainty  of 
no  harm  standard  of  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA). 
FFDCA  sec.  408(q),  as  amended  by  the 
Food  Quality  Protection  Act  (FQPA). 
FQPA  requires  that  EPA  conduct  this 
reassessment  on  a  phased  10-year 
schedule.  Based  on  its  reassessment, 
EPA  will  take  a  series  of  regulatory 
actions  to  modify  or  revoke  tolerances. 
Since  such  actions  are  issued  on  a 
chemical-by-chemical  basis,  this 
regulatory  plan  entry  does  not  list  the 
individual  actions  that  are  likely  to 
occur  under  this  program.  For  status 
information  about  the  individual 
chemicals,  go  to 
http://www.fepa.gov/pesticides. 


Timetable: 


Action 


Date 


FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Sman  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4175 

LEGAL  DEADLINE  CONT:  EPA  is 
required  to  complete  reassessments  on 
a  phased  schedule  of:  33  percent  by 
August  3,  1999;  66  percent  by  August 
3,  2002;  and  100  percent  by  August  3, 
2006.  The  Agency  will  continue  to 
assess  pesticide  tolerances  throughout 
each  year.  EPA  has  satisfied  the  1999 
and  2002  deadlines. 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricidtural  Chemical 
Manufacturing 

Agency  Contact:  Robert  McNally, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7508C,  Washington, 

DC  20460 

Phone:  703  308-8085 

Fax:  703  308-6041 

Email:  mcnally.robert@epa.gov 


Joseph  Nevola,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7508C,  Washington,  DC 

20460 

Phone:  703  308-8037 

Email:  nevola.joseph@epa.gov 

RIN:  2070-AD24 


3370.  PLANT-INCORPORATED 
PROTECTANTS  (FORMERLY  PLANT 
PESTiaDES)  RULEMAKINGS 

Priority:  Other  Significant 

Legal  Auttwrity:  21  USC  346(a)  et  seq; 
7  USC  136  et  seq 

CFR  Citation:  40  CFR  152.20;  40  CFR 

174 

Legal  Deadline:  None 

AI>Stract:  Substances  that  plants 
produce  to  protect  themselves  against 
pests  are  pesticides  under  FIFRA  if 
himians  intend  to  use  them  to  destroy, 
prevent,  repel  or  mitigate  any  pest.  The 
Agency  designates  these  substances, 
along  with  the  genetic  material 
necessary  to  produce  them,  plant- 
pesticides.  This  rulemaking  will  change 
the  name  of  these  pesticides  to  plant- 
incorporated  protectants  and  will 
clarify  the  relationship  between  plants 
and  plant-incorporated  protectants  and 
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Long-Term  Actions 


exempt  conventional  breeding  and 
establishes  a  new  part  in  title  40  of  the 
CFR.  part  174.  which  consolidates 
regulations  specific  for  plant-pesticides 
in  one  part  of  the  CFR.  The  proposed 
consolidation  is  expected  to  benefit  the 
public  by  providing  greater  focus, 
enhanced  clarity  and  ease  of  use.  These 
actions  may  reduce  burden  on  both  the 
regulated  conununity  and  EPA. 


Action 


FR  Cit* 


07/19/01  66  FR  37771     Timetable: 


07/19/01    66  FR  37855 


NPRM  11/23/94  59  FR  60496 

Supplemental  NPRM  07/22/96  61  FR  37891 
Supplemental  NPRM  05/16/97  62  FR  27132 
Supplemental  NPRM     04/23/99  64  FR  19958 

Request  for 

Comment  on 

Alternate  Name 
Final  Action  Plant- 
Incorporated 

Protectants  (PIPs) 

Under  FIFRA 
Supplemental  NPRM 

Seeks  Additional 

Comment  on  Ottier 

Exemptions 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  2684 

The  Agency  has  created  a  new  Agenda 
entry  for  the  action  that  is  still  pending. 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufacturing;  111  Crop  Production; 
54171  Research  and  Development  in 
the  Physical  Sciences  and  Engineering 
Sciences 

Agency  Contact  Janet  Andersen. 

Environmental  Protection  Agency. 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  751 IC 

Phone:  703  308-8712 

Fax:  703  308-7026 

Email:  andersen.janetdepa.gov 

Elizabeth  Milewski,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7202M,  Washington,  DC 

20460 

Phone:  202  564-8492 

Fax:  202  564-8501 

Email:  milewski.elizabeth@epa.gov 

RiN:  207a-AC02 


3371.  PESTICIDE  MANAGEMENT  AND 
DISPOSAL 

Priority:  Other  Significant 

Legal  Authority:  7  USC  136  et  seq 

CFR  Citation:  40  CFR  165 

Legal  Deadline:  None 

Abstract:  This  action  develops 
procedures  for  mandatory  and 
voluntary  recall  actions  under  section 
19(b)  of  FIFRA  and  would  establish 
criteria  for  acceptable  storage  and 
disposal  plans  which  registrants  may 
submit  to  this  Agency  to  become 
eligible  for  reimbursement  of  storage 
costs.  This  action  establishes 
procedures  for  indemnification  of 
owners  of  suspended  and  canceled 
pesticides  for  disposal. 


ActkMi 


Del* 


FR  Cite 


NPRM 
Final  Action 


05/05/93  58  FR  26856 
To  Be  Determined 


pesticides  under  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA),  if  humans  intend  these 
substances  to  "prevent,  repel  or 
mitigate  any  pest".  These  substances 
are  also  "chemical  pesticide  residues" 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  EPA  has 
determined  that  it  will  no  longer  issue 
split  registrations  for  biotechnology 
products.  Therefore,  EPA  is 
concurrently  considering  the  exemption 
of  plant-incorporated  protectants 
derived  through  genetic  engineering 
from  sexually  compatible  plants  from 
the  requirement  of  a  tolerance  under 
section  408  of  the  FFDCA.  Due  to 
public  interest  and  new  scientific 
information,  additional  public  comment 
on  this  proposal,  originally  published 
in  1994,  was  requested  in  a  recent 
supplemental  proposal  (66  FR  37855). 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  3432 

Agency  Contact:  David  Stangel, 

Environmental  Protection  Agency, 

Office  of  Enforcement  and  Compliance 

Assurance,  2225A,  Washington,  DC 

20460 

Phone:  202  564-4162 

Email:  stangel.david@epa.gov 

RIN:  202O-AA33 

3372.  PLANT-INCORPORATED 
PROTECTANTS  (PIPS);  EXEMPTION 
FOR  THOSE  DERIVED  THROUGH 
GENETIC  ENGINEERING  FROM 
SEXUALLY  COMPATIBLE  PLANTS 

Priority:  Other  Significant 

Legal  Auttwrlty:  7  USC  136  et  seq;  21 
USC  346a  et  seq 

CFR  Citation:  40  CFR  174 

Legal  Deadline:  None 

Abstract:  EPA  is  considering  the 
addition  of  plant-incorporated 
protectants  derived  through  genetic 
engineering  from  sexually  compatible 
plants  to  its  plant-incorporated 
protectants  exemptions  at  40  CFR  174. 
Substances  which  plants  produce  for 
protection  against  pests,  and  the  genetic 
material  necessary  to  produce  them,  are 


Action 


Date  FR  CHe 


NPRM 

Supplemental  NPRM 
Supplemental  NPRM 
Supplemental  NPRM 
Request  for 
Comment  on 
Alternate  Name 
Suppleniental  NPRM 
Extension  of 
Comment  Period 
Final  Action 


11/23/94  59  FR  60496 
07/22/96  61  FR  37891 
05/16/97  62  FR  27132 
04/23/99  64  FR  19958 


08/20/01   66  FR  43552 


09/00/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4611 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultiual  Chemical 
Manufactiuing;  111  Crop  Production; 
54171  Research  and  Development  in 
the  Physical  Sciences  and  Engineering 
Sciences 

Agsncy  Contact:  Elizabeth  Milewski. 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7202M,  Washington, 

DC  20460 

Phone:  202  564-8492 

Fax:  202  564-8501 

Email:  milewski.elizabeth@epa.gov 

Janet  Andersen,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7511C 

Phone:  703  308-8712 

Fax:  703  308-7026 

Email:  andersen.janet@epa.gov 

RIN:  2070-AD55 
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Ljong-Term  Actions 


3373.  PLANT  INCORPORATED 
PROTECTANTS  (PIPS);  EXEMPTION 
FOR  PIPS  THAT  ACT  BY  PRIMARILY 
AFFECTING  THE  PLANT 

Priority:  Other  Significant 

Legal  Authority:  7  USC  136  et  seq;  21 
USC  346a  et  seq 

CFR  Citation:  40  CFR  174 

Legal  Deadline:  None 

Abstract:  EPA  is  considering  the 
addition  of  plant-incorporated 
protectants  that  act  by  primarily 
affecting  the  plant  to  its  plant- 
incorporated  protectants  exemptions  at 
40  CFR  174.  Substances  which  plants 
produce  for  protection  against  pests, 
and  the  genetic  material  necessary  to 
produce  them,  are  pesticides  under  the 
Federal  Lisecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA),  if  humans 
intend  these  substances  to  "prevent, 
repel  or  mitigate  any  pest".  These 
substances  are  also  "chemical  pesticide 
residues"  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  EPA 
has  determined  that  it  will  no  longer 
issue  split  registrations  for 
biotechnology  products.  Therefore.  EPA 
is  conciurently  considering  the 
exemption  of  plant-incorporated 
protectants  that  act  by  primarily 
affecting  the  plant  from  the  requirement 
of  a  tolerance  under  section  408  of  the 
FFDCA.  Due  to  public  interest  and  new 
scientific  information,  additional  public 
comment  on  this  proposal,  originally 
published  in  1994.  was  requested  in  a 
recent  Supplemental  Proposal  (66  FR 
37855). 

Timetable: 


Action 


Dale         FR  CHe 


Action 


FR  Cite 


NPRM  RFRA 

Exemption 
Supplemental  NPRM 
Supplemental  NPRM 
Supplemental  NPRM 
Supplemental  NPRM 
FFDCA  NPRM 

FFDCA  Tolerance 

Exemption 


11/23/94  59  FR  60496 


07/22/96 
05/16/97 
04/23/99 
07/19/01 
To  Be 


61  FR  37891 

62  FR  271 32 
64  FR  19958 
66  FR  37855 
Detemiined 


FFDCA  Final  Action  To  Be  Detemnined 

FFDCA  Tolerance 

Exen>ption 
FIFRA  Final  Action  To  Be  Detemiined 

FIFRA  Exemption 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4612 

Sectors  Affected:  32532  Pesticide  and 
Other  Agricultural  Chemical 
Manufactiiring;  111  Crop  Production; 
54171  Research  and  Development  in 
the  Physical  Sciences  and  Engineering 
Sciences  ' 

Agency  Contact:  Elizabeth  Milewski. 

Environmental  Protection  Agency. 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7202M,  Washington, 

DC  20460 

Phone:  202  564-8492 

Fax:  202  564-8501 

Email:  milewski.elizabeth@epa.gov 

Janet  Andersen,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  751 IC 

Phone:  703  308-8712 

Fax:  703  308-7026 

Email:  andersen.janet@epa.gov 

RIN:  2070-AD56 

3374.  GROUNDWATER  AND 
PESTICIDE  MANAGEMENT  PLAN 
RULE 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  7  USC  136(a)  FIFRA 
sec  3;  7  USC  136(w) 

CFR  Citation:  40  CFR  152.170 

Legal  Deediine:  None 

Alsstract:  This  regiUation  as  proposed 
would  establish  pesticide  management 
plans  (PMPs)  as-  a  new  regulatory 
requirement  for  certain  pesticides. 


Unless  a  State  or  tribal  authority  had 
an  EPA-approved  plan  specifying  risk- 
reduction  measures,  use  of  the 
chemical  would  be  prohibited.  The  rule 
would  also  specify  procedures  and 
deadlines  for  development,  approval 
and  modification  of  plans  by  States  and 
tribal  authorities.  Several  parameters  of 
the  program  described  in  the  proposed 
rule  are  being  reconsidered  to 
determine  whether  the  program  can 
address  water  quality  issues  rather  than 
groundwater  only,  and  to  determine  the 
best  partnership  approach  to 
implementation. 

Timetable: 


Action 


Dele  FR  CHe 


06/26/96  61  FR  33259 
02/23AX)  65  FR  8925 


To  Be  Detennined 


NPRM 

Notice  of  AvailatMUty 

Regarding 

Metolachtor 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Tribal 

Federalism:  Undetermined 

Additional  information:  SAN  No.  3222 

Sectors  Affected:  9241  Administration 
of  Environmental  Quality  Programs 

Agency  Contact:  Arthur- Jean  B. 
Williams,  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances.  7506C, 
Washington.  DC  20460 
Phone:  703  305-5239 
Fax:  703  308-3259 
Email:  williams.arty@epa.gov 

Jean  Frane.  Environmental  Protection 
Agency,  Office  of  Prevention.  Pesticides 
and  Toxic  Substances,  7506C, 
Washington,  DC  20460 
Phone:  703  305-5944 
Fax:  703  305-5884 
Email:  faBne.jean@epa.gov 

RIN:  2070-AC46 
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Environmental  Protection  Agency  (EPA) 
Toxic  Substances  Control  Act  (TSCA) 


Prerule  Stage 


3375.  TESTING  AGREEMENT  FOR 
CERTAIN  OXYGENATED  FUEL 
ADDITIVES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  15  USC  2603;  15  USC 
2611;  15  USC  2625 
CFR  Citation:  40  CFR  790  to  799 
Legal  Deadline:  None 

Abstract:  EPA's  Office  of  Air  and 
Radiation  (OAR),  in  the  administration 
of  section  211  of  the  Clean  Air  Act 
(CAA),  has  requested  that  OPPT  use  its 
TSCA  section  4  testing  authority  to 
obtain  health  effects  data  on  a  number 
of  Oxygenated  Fuel  Additives  (OFA's). 
These  data  are  needed  by  EPA  and 
others  to  increase  understanding  of  the 
toxicity  of  these  substances 
individually  and  in  comparison  to  each 
other  as  well  as  to  other  OFA's  such 
as  methyl  t-butyl  ether  (MTBE).  EPA 
will  be  soliciting  interested  parties  to 
work  on  an  Enforceable  Consent 
Agreement  (ECA)  under  TSCA  section 


4,  through  which  responsible  parties 
can  agree  to  provide  data  to  EPA. 
Although  not  currently  a  rulemaking, 
EPA  is  including  this  in  the  Regulatory 
Agenda  to  inform  the  public  of  this 
activity  which  will  have  a  regulatory 
impact  once  an  ECA  is  finalized. 

Tiinetat)le: 


Action 


FR  Cite 


Notice  To  Solicit  06/00/03 

Interested  Parties 
Notice -ECA  12/00/04 

Regulatory  FlexilHIIty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Additional  Information:  SAN  No.  4174 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Charles  M.  Auer, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 


Environmental  Protection  Agency  (EPA) 
Toxic  Substances  Control  Act  (TSCA) 


3377.  LEAD-BASED  PAINT 
ACTIVITIES;  TRAINING  AND 
CERTIFICATION  FOR  RENOVATION 
AND  REMIODEUNG 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  15  USC  2603  TSCA 
title  rV;  PL  102-550  sec  402(c)(3) 

CFR  Citation:  40  CFR  745 

l.egal  Deadline:  Final.  Statutory, 
October  28,  1996. 

Abstract:  Under  section  402(c)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
title  IV,  EPA  conducted  a  study  of  the 
extent  to  which  persons  engaged  in 
renovation  and  remodeling  activities  in 
target  housing  are  exposed  to  lead  in 
the  conduct  of  such  activities  or  disturb 
lead  and  create  a  lead-based  paint 
hazard.  EPA  must  use  the  results  of  this 
study  and  consult  with  interested 
parties  to  determine  which  categories 
of  renovation  and  remodeling  activities 
require  training  and  certification.  EPA 
must  then  revise  the  training  and 
certification  regulations  originally 
developed  for  individuals  performing 
lead-based  paint  abatement  under 
section  402(c}(a)  of  TSCA  Title  IV  to 
apply  them  to  the  renovation  and 


remodeling  categories.  If  EPA 
determines  that  any  category  does  not 
require  certification,  EPA  must  publish 
an  explanation  of  the  basis  for  that 
determination. 


Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


10/OOA)3 
12/00/04 


Regulatory  Fiexibiiity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  )urisdictions. 
Organizations 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Federaiism:  Undetermined 

Additional  information:  SAN  No.  3557 

Sectors  Affected:  23321  Single  Family 
Housing  Construction;  23322 
Multifamily  Housing  Construction; 
23521  Painting  and  Wall  Covering 
Contractors;  23551  Carpentry 
Contractors;  23599  All  Other  Special 
Trade  Contractors;  53111  Lessors  of 
Residential'Buildings  and  Dwellings; 
531311  Residential  Property  Managers; 
54138  Testing  Laboratories 


Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-4760 

Fax:  202  564-4745 

Email:  auer.charlesdepa.gov 

George  Semeniuk,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances.  7405M,  Washington,  DC 

20460 

Phone:  202  564-8174 

Fax:  202  260-8168 

Email:  semeniuk.george@epa.gov 

RIN:  2070-AD28 

3376.  •  SUSTAINABLE  FUTURES; 
VOLUNTARY  PILOT  PROJECT  UNDER 
THE  TSCA  NEW  CHEMICAL 
PROGRAM 

Regulatory  Plan:  This  entry  is  Seq.  No. 
117  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2070-AD60 


Proposed  Rule  Stage 


Agency  Contact:  Mike  Wilson, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7404T,  Washington, 

DC  20460 

Phone:  202  566-0521 

Fax:  202  566-0471 

Email:  wilson.mike@epa.gov 

Julie  Simpson,  Environmental 

Protection  Agency,  Office  of 

Pretention,  Pesticides  and  Toxic 

Substances,  7404,  Washington,  DC 

20460 

Phone:  202  566-1980 

Fax:  202  566-0471 

Email:  simpson.julie@epa.gov 

RIN:  2070-AC83 

3378.  POLYCHLORINATED 
BIPHENYLS  (PCBS);  EXEMPTIONS 
FROM  THE  PROHISmONS  AGAINST 
MANUFACTURING,  PROCESSING. 
AND  DISTRIBUTION  IN  COMMERCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2605  TSCA 
sec  6(e)(3)(B) 

CFR  Citation:  40  CFR  761 

Legal  Deadline:  None 


EPA— Toxic  Substances  Control  Act  (TSCA) 


Proposed  Rule  Stage 


Abstract:  Section  6(e)(3)(B)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
provides  that  the  Administrator  may 
^ant,  by  rule,  exemptions  from  the 
prohibitions  against  manufacturing, 
processing  and  distribution  in 
commerce  of  PCBs  upon  finding  that: 
(1)  no  unreasonable  risk  to  health  or 
the  environment  will  occur;  and  (2) 
good  faith  efforts  have  been  made  by 
the  petitioner  to  develop  a  substitute 
for  PCB  which  does  not  pose  an 
uiu^asonable  risk  of  injury  to  health  or 
the  enviroimient.  In  addition,  the 
interim  procedural  rules  were  amended 
to  require  certain  petitioners  to  reapply 
for  EPA  approval  to  continue  PCB 
activities  previously  approved  by  EPA. 

Timetable: 


Action 


FR  Cite 


12A)6/94  59  FR  62875 
11/00/02 


NPRM  (1)  Group  I 
NPRM  (2)  Group  M, 

Response  to  DoD 

Petitions 
Final  Action  (1)  Group  10AXV03 

I 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  l.evels  Affected:  Federal 

Additional  information:  SAN  No.  2150 

Sectors  Affected:  211  Oil  and  Gas 
Extraction;  2211  Electric  Power 
Generation,  Transmission  and 
Distribution;  31-33  Manufacturing;  5133 
Telecommunications;  6113  Colleges, 
Universities  and  Professional  Scdmols; 
622  Hospitals;  921  Executive, 
Legislative,  Public  Finance  and  General 
Government 

Agency  Contact:  Peter  Gimlin, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7404T,  Washington, 

DC  20460 

Phone:  202  566-0515 

Fax:  202  566-0473 

Email:  gimlin.petei@epa.gov 

Tony  baney,  Enviroimiental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7404T, 

Washington,  DC  20460 

Phone:  202  566-0514 

Fax:  202  566-0473 

Email:  baney.tony@epamail.epa.gov 

RIN:  2070-AB20 


3379.  AMENDMENT  TO  THE  . 
PREMANUFACTURE  NOTIFICATION 
EXEMPTIONS;  REVISIONS  OF 
EXEMPTIONS  FOR  POLYMERS  (40 
CFR  PART  723) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2604 

CFR  Citation:  40  CFR  723 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  will 
eliminate  exemptions  imder  the 
Polymer  Exemption  Rule  for  certain 
chemicals  containing  or  related  to 
perfluorooctyl  sulfonate  (PFOS)  and 
perfluorooctonoic  add  (PFOA).  Based 
on  data  on  PFOS  and  PFOA,  EPA 
believes  that  these  substances  and  other 
structiirally  related  substances  may 
persist  in  the  environment, 
bioaccumulate,  and  be  toxic.  Certain 
polymers  which  contain  PFOS,  PFOA, 
or  structurally  similar  substances,  or 
which  could  release  such  substances  as 
a  de^adation  on  incineration  product 
would  no  longer  qualify  for  exemption 
fium  TSCA  section  5  reporting. 


Action 


Date         FR  Cite 


NPRM 
Final  Action 


11/00/02 
10/00/03 


Regulatory  Fiexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additionai  information:  SAN  No.  4635 

Sectors  Affected:  325'Chemical 
Manufactiuing;  326  Plastics  and  Rubber 
Products  Manufactiuing;  327 
Noimietallic  Mineral  Product 
Manufacturing 

Agency  Contact:  Mary  Begley, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405,  Washington, 

DC  20460 

Phone:  202  564-8976 

Fax:  202  564-9490 

Email:  begley.mary@epa.gov 

Jamesine  Rogers,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7405 

Phone:  202  564-3453 

Fax:  202  564-9490 

Email:  rogers.jamesine@epa.gov 

raN:  2070-AD58 


3380.  TEST  RULE;  CERTAIN 
CHEMICALS  ON  THE  ATSDR 
PRIORITY  LIST  OF  HAZARDOUS 
SUBSTANCES 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  15  USC  2603  TSCA 
4:  42  USC  9604(i)  CERCLA  104(i);  42 
USC  9601  CERCLA;  15  USC  2611  TSCA 
12:  42  USC  7401  112(b)(4)  CAA;  42 
USC  7412  (bM4)8t{b)(l)  CAA;  42  USC 
7403  (d)  CAA 

CFR  CRatkNi:  40  CFR  790 
Legal  Dsedllne:  None 
Abstract:  EPA  is  proposing  a  test  rule 
imder  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
requiring  manufacturers  and  processors 
of  eight  chemicals  to  fulfill  data  needs 
identified  by  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  the  National  Toxicology 
Program  (NTP).  and  EPA  pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  section  104(i).  Under 
CERCLA,  ATSDR  is  to  establish  a  list 
of  priority  hazardous  substances  found 
at  superfund  sites,  develop 
toxicological  profiles  for  the  hazardous 
substances,  identify  priority  data  needs, 
and  establish  a  research  program 
obtaining  the  necessary  data.  This 
action  is  a  component  of  ATSDR's 
research  program.  Data  from  this  action 
would  provide  specific  information 
about  the  substances  for  the  public  and 
scientific  community.  The  information 
would  be  used  in  conducting 
comprehensive  public  health 
assessments  of  populations  living  near 
hazardous  waste  sites.  Scientific  data 
improves  the  quality  of  risk 
assessments  used  by  EPA,  other  Federal 
agencies,  and  State  and  local 
governments.  The  risk  assessments 
affect  standards,  guidelines, 
listing/delisting,  and  other  decisions 
affecting  public  health  and  the 
environment.  In  addition,  this  action 
would  require  manufacturers  and 
processors  to  develop  data  for  these 
chemicals  that  will  be  used  by  EPA 
under  the  Clean  Air  Act  (CAA)  to 
evaluate  residual  risks  from  hazardous 
air  pollutants  (HAPs)  on  the  list  of 
HAPs  in  the  CAA  under  section  112(f), 
42  USC  7412(f)  and  sections  112(d  and 
e).  Data  bom  this  action  would  also  be 
used  to  support  implementation  of 
several  provisions  of  section  112'of  the 
CAA  including,  determining  risks    ' 
remaining  after  the  application  of 
technology  based  standards  under 


75268 


Federal  Register / Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


EPA— Toxic  Substances  Control  Act  (TSCA) 


Proposed  Rule  Stage 


section  112(d)  of  the  CAA,  estimating 
the  risks  associated  with  accidental 
releases,  and  determining  whether  or 
not  substances  should  be  removed 
(delisted)  from  section  (b)(1)  of  the 
CAA  list  of  HAPS. 


Action 


FR  CMS 


NPRM 


06/00/03 


Regulatory  Flexibiltty  Analysis 

Required:  No 

Small  Entities  Affected:  Businesses 

Government  LAveis  Affected:  Federal, 
State.  Local.  Tribal 

Additionai  Information:  SAN  No.  2563 

Sectors  Affected:  325  Chemical 
Manufactiuing;  32411  Petroleum 
Refineries 

Agency  Contact:  Robert  Jones, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8161 

Fax:  202  564-4765 

Email:  jones.robert@epa.gov 

Frank  Kover,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7405M, 

Washington,  DC  20460 

Phone:  703  603-9150 

Fax:  202  564-4765 

Email:  kover.frank@epa.gov 

RIN:  2070-AB79 

3381.  TEST  RULE;  DEVELOPMENTAL 
AND  REPRODUCTIVE  TOXICITY 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  15  USC  2603: 15  USC 
2607(a);  15  USC  2611;  15  USC  2625 

CFR  Citation:  40  CFR  799;  40  CFR  704 

LAgal  Deadline:  None 

Abstract:  EPA  is  proposing  a  test  rule 
imder  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  that  would  require 
manufacturers,  defined  by  statute  to 
include  importers,  and  processors  of 
seven  (7)  substances  to  conduct  testing 
for  developmented  and/or  reproductive 
toxicity.  EPA  is  also  proposing 
reporthig  rules  for  two  of  the  seven 
substances.  These  rules  would  require 
the  reporting  of  production  volumes  so 
it  will  be  possible  to  determine  when 
the  testing  program  can  be  triggered  for 
the  two  substances  without  causing  a 
significant  impact  on  revenues.  This  is 


a  reproposal  of  a  test  rule  announced 
March  4,  1991  (56  FR  9092). 

Timetable: 


Action 


FR  Cilt 


Timetable: 


NPRM  03/04/91   56  FR  9092 

NPRM  Reproposal        06/00/03 

Regulatory  FlexitHlity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Ljeveis  Affected:  Federal 

Additionai  Information:  SAN  No.  4395 

Sectors  Affected:  325  Chemical 
Manufacturing;  32411  Petroleum 
Refineries 

Agency  Contact:  Catherine  Roman, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M.  Washington, 

DC  20460 

Phone:  202  564-8172 

Fax:  202  564-4765 

Email:  roman.catherine@epa.gov 

Frank  Kover,  Enviroimiental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7405M, 

Washington,  DC  20460 

Phone:  703  603-9150 

Fax:  202  564-4765 

Email:  kover.frank@epa.gov 

RIN:  2070-AD44 

3382.  FOLLOW-UP  RULES  ON 
EXISTING  CHEMICALS 

Priority:  Routine  and  Frequent 

Legal  Authority:  15  USC  2604  TSCA 
5;  15  USC  2607  TSCA  8 

CFR  Citation:  40  CFR  704;  40  CFR  707; 
40  CFR  710;  40  CFR  721 

Legal  Deadline:  None 

AlMtract:  EPA  has  established  a 
program  to  monitor  the  commercial 
development  of  existing  chemicals  of 
concern  and/or  to  gather  information  to 
support  planned  or  ongoing  risk 
assessments  on  such  chemicals.  As 
these  chemicals  are  identified,  EPA  will 
initiate  rulemakings  under  the  Toxic 
Substances  Control  Act  (TSCA)  sections 
5  and/or  8  to  require  reporting  of 
appropriate  needed  information  by  the 
manufacturers,  importers  and/or 
processors  of  these  chemicals. 
Individual  proposed  or  final  rules  will 
be  published  on  at  least  the  chemicals 
listed  below. 


Action 

DM* 

FR  Cits 

NPRM  2,4- 

09/27/89 

54  FR  39548 

Pentanedione 

SNUR 

NPRM  Chloranil 

05/12/93 

58  FR  27980 

NPRM  Benzidine- 

08/30/95 

60  FR  451 19 

based  Chemical 

Sut>stances 

Final  Action 

10/07/96 

61  FR  52287 

Benzidine-based 

Chemical 

Sut)Stances 

NPRM  hteavy  Metal- 

01/1 5«)2 

67  FR  1937 

Based  Pigments  in 

Aerosol  Spray 

1 

Paints  SNUR 

NPRM 

12/00/02 

Mettiylcyclopentane 

SNUR 

NPRM  2- 

12/00/02 

Ethoxyethanol  &  2- 

Methoxyethanol  & 

2-Methoxyethanol 

Acetate 

NPRM  2  ,4- 

05/00/03 

Pentanedione 

SNUR  (Reproposal) 

NPRM  p-Aminophend  06/00/03 

&  Bromochloro- 

methane  8(a) 

Chemical  Specific 

Rute 

NPRM  Certain 

06AXV03 

Chemical 

Substances  No 

Longer  in 

.,'0' 

Production  SNUR 

Final  Action  Heavy 

06AXV03 

Metal-Based 

Pigments  in  Aerosol 

Spray  Paints  SNUR 

NPRM  o-Totidine  &  o- 

09/00«)3 

Dianisidine-based 

Dyes  (Benzidine 

Congener  Dyes) 

NPRM  Proposed 

12AXV03 

AmendrT>ent  to 

Benzidine-based 

Chemical 

-  Substances  SNUR 

Final /Vction 

06AXy04 

Amerxlment  to 

Benzidine-based 

Chemical 

Substances  SNUR 

Final  Action  Final 

12AXV04 

Chloranil  SNUR 

Regulatory  Flexibiilty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  1923 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 


Federal  Register / Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda 


75269 


EPA— Toxic  Substances  Control  Act  (TSCA) 


Proposed  Rule  Stage 


Agency  Contact:  Barbara  Leczynski, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8164 

Fax:  202  564-4775 

Email:  leczynski.barbaradepa.gov 

Diane  Sheridan,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7405M,  Washington,  DC 

20460 

Phone:  202  564-8176 

Fax:  202  260-1096 

Email:  sheridan.diane@epamail.epa.gov 

RIN:  207a-AA58 

3383.  SIGNIRCANT  NEW  USE  RULE; 
SELECTED  FLAME  RETARDANT 
CHEMICAL  SUBSTANCES  FOR  USE  IN 
RESIDENTIAL  UPHOLSTERED 
FURNITURE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2604  TSCA 
5 

CFR  Citation:  40  CFR  704;  40  CFR  721; 
40  CFR  707;  40  CFR  710 

Legal  Deadline:  None 

Abstract:  EPA  is  proposing  a 
significant  new  use  rule  (SNUR)  imder 
section  5  of  the  Toxic  Substances 
Control  Act  (TSCA)  covering  certain 
flame  retardant  chemicals  for  use  in 
residential  upholstered  furniture.  The 
SNUR  would  require  companies 
wanting  to  import  or  manufacture  these 
chemicals  for  the  significant  new  uses 
described  in  the  proposed  rule  to 
submit  a  significant  new  use  notice 
(SNUN)  to  the  Agency  at  least  90  days 
prior  to  beginning  those  activities. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  l.evels  Affected:  State 

Additional  Information:  SAN  No.  4512 

Sectors  Affected:  325  Chemical 
Manufacturing;  313  Textile  Mills;  , 
337121  Upholstered  Household 
Fumititfe  Manufacturing 

Agency  Contact:  Carolyn  Grandson, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8109 

Fax:  202  564-4775 

Email:  grandson.carolyndepa.gov 

John  Bowser,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7405M, 

Washington,  DC  20460 

Phone:  202  564-8082 

Fax:  202  564-4775 

Email:  bowser.johndepa.gov 

RIN:  2070-AD48 

3384.  TSCA  POLICY  STATEMENT  ON 
OVERSIGHT  OF  TRANSGENIC 
ORGANISMS  (INCLUDING  PLANTS) 

Priority:  Other  Significant 

Legal  Authority:  15  USC  2604 

CFR  Citation:  40  CFR  720 

Legal  Deadline:  None 

Abstract:  As  a  follow-up  to  the  final 
Biotechnology  Rule  under  the  Toxic 
Substances  Control  Act  (TSCA)  EPA 
intends  to  address  TSCA  oversight  of 
transgenic  plants  emd  other  organisms. 
Recent  information  indicates  that 
transgenic  plants  and  other  organisms 
are  being  developed  for  uses  which 
appear  to  be  subject  to  TSCA 
jurisdiction.  For  example,  plants  are 
being  genetically  modified  to  produce 
industrial  grade,  rather  than  food  grade. 


oils.  Many  of  these  plant  are  subject 
to  oversi^t  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agriculture 
while  being  tested  in  the  environment. 
Following  APHIS  approval  of  a  petition 
for  non-regulated  status  filed  pursuant 
to  APHIS'  regulations  implementing  the 
Federal  Plant  Pest  Act  at  7  CFR  Part 
340,  however,  these  plants  cease  to  be 
subject  to  regulation  by  USDA. 
Additionally,  transgenic  animals  that 
are  not  under  the  jurisdiction  of  FDA 
appear  to  be  subject  to  TSCA.  Such 
animals  may  be  genetically  improved 
livestock  for  commercial  purposes.  The 
policy  statement  would  address 
whether  EPA  should  exercise 
jurisdiction  imder  TSCA  over  such 
transgenic  organisms  prior  to  their 
commercial  use. 

Timetable: 


Action 


FR  cut 


NPRM 


09AXV03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Organizations 

Govemntent  levels  Affected:  Federal 

Additional  Information:  SAN  No.  4598 

Agency  Contact:  Flora  Chow, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  7405M,  Washington, 
DC  20460 

Phone:  202  564-8983 
Fax:  202  564-9062 
Email:  chow.floradepa.gov 

Jamesine  Rogers,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7405 

Phone:  202  564-3453 

Fax:  202  564-9490 

Email:  rogers.jamesinedepa.gov 

RIN:  2070-AD53 


Environmental  Protection  Agency  (EPA) 
Toxic  Substances  Control  Act  (TSCA) 


Final  Rule  Stage 


3385.  LEAD;  MANAGEMENT  AND 

DISPOSAL  OF  LEAD-BASED  PAINT 

DEBRIS 

Priority:  Other  Significant 

Legel  Authority:  15  USC  2601  to  2671; 
42  USC  6901  to  6992 

CFR  Citation:  40  CFR  745 


Legel  Deedllne:  None 

AlMtract:  Currently,  waste  derived  fitim 
lead-based  paint  (LBP)  abatements  is 
managed  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
hazardous  waste  regulations.  Other 
Federal  agencies  (Department  of 


Housing  and  Urban  Development, 
Department  of  Health  and  Human 
Services)  and  several  States  and 
advocacy  groups  have  expressed 
concern  that  the  costs  associated  with 
the  disposal  of  large  volume 
architectural  components  (e.g.,  doors 
and  windows)  may  interfere  with 
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abatement  activities.  EPA's  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  and  the  Office  of  Solid 
Waste  have  initiated  a  joint  rulemaking 
to  address  the  disposal  of  these 
architectiiral  components.  This 
rulemaking  would  develop  disposal 
standards  for  these  components  under 
the  Toxic  Substances  Control  Act 
(TSCA)  title  IV.  (the  definition  of 
abatement  imder  TSCA  title  IV,  section 
401(1  )(B),  includes  disposal).  The 
TSCA  regulations  would  establish 
appropriate  disposal  standards  for  LBP 
architectxiral  components  and  identify 
recycling  and  incineration  activities 
that  would  be  controlled  or  prohibited. 
To  minimize  duplication  of  waste 
management  requirements,  EPA  is 
developing  a  companion  RCRA  rule  to 
suspend  temporarily  hazardous  waste 
management  regulations  applicable  to 
lead-based  paint  debris  which  will  be 
subject  to  the  new  TSCA  standards. 

Tifiwtable: 


Action 


FR  Cit* 


NPRM-TSCA 

Proposal 
NPRM  Comment 

Period  Extended 
Final  Action 


12/18/98  63  FR  70189 
02/12/99  64  FR  7159 
03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State.  Local,  Tribal 

Additional  information:  SAN  No.  3508 

Sectors  Affected:  23332  Commercial 
and  Institutional  Building  Construction: 
23521  Painting  and  Wall  Covering 
Contractors;  23542  Drywall,  Plastering, 
Acoustical  and  Insulation  Contractors; 
23511  Plumbing,  Heating  and  Air- 
Conditioning  Contractors;  23594 
Wrecking  and  Demolition  Contractors; 
23592  Glass  and  Glazing  Contractors; 
54138  Testing  Laboratories;  562111 
Sohd  Waste  Collection:  23321  Single 
Family  Housing  Construction:  233 
Building,  Developing  and  General 
Contracting 

Agency  Contact:  Robert  Wright, 

Environmental  Protection  Agency. 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7404,  Washington. 

DC  20460 

Phone:  202  566-1975 

Fax:  202  566-0470 

Email:  whght.robert@epa.gov 


Julie  Simpson,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7404,  Washington.  DC 

20460 

Phone:  202  566-1980 

Fax:  202  566-0471 

Email:  simpson.julie@epa.gov 

BIN:  2070-AC72 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal. 
State,  Local,  Tribal 

Additional  information:  SAN  No.  4172 

Sectors  Affected:  611519  Other 
Technical  and  Trade  Schools 


3386.  LEAD;  NOTIFICATION 

REQUIREMENTS  FOR  LEAD-BASED 

PAINT  ABATEMENT  ACTIVITIES  AND 

TRAINING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2682  TSCA 

402;  15  USC  2687  TSCA  407;  PL  102- 

550 

CFR  Citation:  40  CFR  745 

Legal  Deadline:  None 

Abstract:  EPA  is  issuing  this  rule 
under  the  authority  of  Section  407  of 
the  Toxic  Substances  Control  Act 
(TSCA)  to  establish  notification 
procedures  for  lead  abatement 
professionals  (certified  under  40  CFR 
745.226)  conducting  lead-based  paint 
activities,  and  training  programs 
(accredited  under  40  CFR  225) 
providing  lead-based  paint  activities 
coiu^es.  Specifically,  this  rule  seeks  to 
establish  procedures  to  notify  the 
Agency  prior  to  commencement  of 
lead-based  paint  abatement  activities  as 
required  by  40  CFR  745.227(e)(4).  In 
addition,  this  rule  seeks  to  establish 
provisions  which  would  require 
training  programs  accredited  under  40 
CFR  745.225  to  notify  the  Agency 
under  the  following  conditions:  1)  prior 
to  providing  lead-based  paint  activities, 
training  ,  and  2)  following  completion 
of  lead-based  paint  activities  courses. 
These  notification  requirements  are 
necessary  to  provide  EPA  compliance 
monitoring  and  enforcement  personnel 
with  information  necessary  to  track 
compliance  activity  and  to  prioritize 
inspections.  This  rule  supports  40  CFR 
part  745,  subpart  L  to  ensure  that  lead 
abatement  professionals  who  inspect, 
assess  and  remove  lead-based  paint, 
dust  or  soil  are  well  qualified,  trained, 
and  certified  to  conduct  these  activities. 


AcHon 


FR  CH* 


NPRM  01/22/01    66  FR  7207 

Final /Action  11/00/02 

Regulatory  Flexibiilty  Analysis 
Required:  No 


Agency  Contact:  Mike  Wilson, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7404T,  Washington. 

DC  20460 

Phone:  202  566-0521 

Fax:  202  566-0471 

Email:  wilson.mike@epa.gov 

Julie  Simpson.  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7404,  Washington.  DC 

20460 

Phone:  202  566-1980 

Fax:  202  566-0471 

Email:  simpson.julie@epa.gov 

RiN:  2070-AD31 

3387.  SIGNIHCANT  NEW  USE  RULES; 
FOLLOW-UP  RULES  ON  N0N-5(E) 
NEW  CHEMICAL  SUBSTANCES 

Priority:  Routine  and  Frequent 

Legal  Authority:  15  USC  2604  TSCA 
sec  5 

CFR  Citation:  40  CFR  704;  40  CFR  721 
i.egal  Deadline:  None 

AlMtract  EPA  regulates  the  commercial 
development  of  new  chemicals  that 
have  completed  premanufacture  notice 
(PMN)  review.  In  a  PMN  review,  the 
Agency  assesses  whether  or  not  a 
chemical's  manufacture,  import, 
process,  distribution,  use,  or  disposal 
outside  the  activities  described  in  the 
PMN  may  present  an  imreasonable  risk. 
EPA  will  issue  Significant  New  Use 
Rules  (SNURs)  requiring  90-day 
notification  to  EPA  from  any 
manufacturer,  importer,  or  processor 
who  would  engage  in  activities  that  are 
designated  as  significant  new  uses. 
Under  the  Expedited  Follow-up  Rule 
(EFUR)  which  became  effective  on 
October  12,  1989.  EPA  will  identify 
such  new  chemicals  and  publish  them 
in  a  batch  SNUR  3-4  times  per  year. 
Chemicals  that  were  subject  to  a 
proposed  SNUR  before  the  effective 
date  of  the  EFUR  or  do  not  qualify 
under  the  EFUR.  may  be  regulated 
individually  by  notice  and  comment 
rulemaking  and  are  listed  below. 
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Timetable: 


Action 


IM* 


FR  CM* 


NPRM  Alkyl&SuJfonic  06/11/86  51FR21199 

Acid  &  Aimfnonium 

Salt  (84-1056) 
NPRMI-Decanimine-   12/08/87  52  FR  46496 

N-Decyt-N-Metttyl- 

N-Oxide  (86-566) 
NPRM  Aluminum  06/11/93  58  FR  32628 

Cross-linked 

Sodium  Cartwxy- 

methylcellulose 
Final  Action  Alkyl  &       06/00/03 

Sulfonic  Add  & 

Ammonium  Salt  (84- 

1056) 
Final  Action  1-  06/00/03 

Decanimine-N- 

Decyl-N-Melhyl-N- 

Oxide  (86-566) 
Final /Action  Aluminum  06/00/03 

Cross-linked 

Sodium  CartMxy- 

methyteelluk)se 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntRies  Affected:  No 

Government  Leveto  Affected:  None 

Additional  Information:  SAN  No.  1976 

Sectors  Affected:  324  Petroleum  and 
Coal  Products  Manufacturing;  325 
Chemical  Manufacturing 

Agency  Contact:  James  Alwood, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8974 

Fax:  202  564-9490 

Email:  alwood.jimOepa.gov 

Rebecca  Cool,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7405M, 

Washington,  DC  20460 

Phone:  202  564-9138 

Fax:  202  564-9490 

Email:  cool.rebecca@epa.gov 

RIN:  2070-AA59 

3388.  SIGNIHCANT  NEW  USE  RULE 
(SNUR);  CHEMICAL-SPEaFIC  SNURS 
TO  EXTEND  PROVISIONS  OF 
SECTION  5(E)  ORDERS 

Priority:  Routine  and  Frequent 
Legal  Authority:  15  USC  2604  TSCA 
sec  5 

CFR  Citation:  40  CFR  721 

Legal  Deadline:  None 

Abstract:  When  the  Agency  determines 
that  uncontrolled  manufacture,  import. 


processing,  distribution,  use  or  disposal 
of  a  premanufacture  notification  (PMN) 
substance  may  present  an  unreasonable 
risk,  it  may  issue  a  section  5(e)  consent 
order  to  limit  these  activities.  However, 
such  orders  apply  only  to  the  PMN 
submitter.  Once  the  new  substance  is 
entered  on  the  Toxic  Substances 
Control  Act  (TSCA)  chemical  inventory, 
others  can  manufacture,  import  or 
process  the  substance  without  controls. 
Therefore,  EPA  extends  the  controls  to 
apply  to  others  by  designating 
manufectiire,  import  or  processing  of 
the  substances  for  uses  without  the 
specified  controls  as  significant  new 
uses.  Under  the  Expedited  FoUow-Up 
Rule,  which  became  effective  on 
October  10.  1989  (54  FR  31314).  EPA 
routinely  publishes  batch  SNURs 
containing  routine  section  5(e)  and 
non-5(e)  SNURs.  However,  certain 
activities,  such  as  modifications, 
withdrawals,  revocations,  and  SNURs 
upon  which  comments  are  received  in 
the  direct  final  publication  process,  are 
subject  to  notice  and  comment 
rulemaking  and  are  listed  below. 


Action 


Date 


FR  Cite 


NPRM  Batch  SNUR: 
84-660/-704&84- 
105/-106/-107&85- 
433 

NPRM  /Vromatic 
Amino  Ettier  (P90- 
1840) 

NPRM  Alkenyl  Ether 
of  Alkanetriol 
Polymer  (93-458) 

NPRM  Certain 
Chemical 
Substances  (91  • 
1299/95-166791- 
129891-1297 

NPRM  Certain 
Chemical 
Sut>stances 

Final  Action  Batch 
SNUR:  84-660/-704 
&84-105/-106/-107 
&85-433 

Final  Action  Certain 
Chemk:al 
Substances  (91  • 
1299/95-166791- 
1298  91-1297 

Final  /Vctkxi  Aromatk: 
Amino  Ether  (P90- 
1840) 

Final  Action  Alkenyl 
Ether  of  Alkar>etriol 
Polymer  (93-458) 

Rnal  Mion  Certain 
Chemical 
Substances 


05/27/93  58  FR  30744 

06/06/94  59  FR  29255 
12/19/94  59  FR  65289 
06/26/97  62  FR  34421 

09/09/98  63  FR  481 57 
05/11/02  67  FR  17643 

03/00/G3 

03/00/03 
03/00/03 
06«XV03     • 


Regulatory  Flexlt>lllty  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affectsd:  None 

Additional  information:  SAN  No.  3495 

Sectors  Affscted:  324  Petroleum  and 
Coal  Products  Manufacturing;  325 
Chemical  Manufacturing 

Agency  Contact:  James  Alwood, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8974 

Fax:  202  564-9490 

Email:  alwood.jim@epa.gov 

Rebecca  Cool,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7405M. 

Washington,  DC  20460 

Phone:  202  564-9138 

Fax:  202  564-9490 

Email:  cool.rebecca@epa.gov 

RiN:  2070-AB27 

3389.  TEST  RULE;  GENERIC  ENTRY 

FOR  rrC  RELATED  TESTING 

DEaSIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2603  TSCA 
4;  15  USC  2611  TSCA  12 

CFR  Citation:  40  CFR  790  to  799 

Legal  Deadline:  None 

AlMtract:  EPA  is  requiring  testing  via 
rules,  or  will  obtain  testing  through 
enforceable  consent  agreements  (ECAs) 
or  publish  a  notice  which  provides  the 
reasons  for  not  doing  so  for  chemicals 
listed  herein.  These  chemicals  have 
been  designated  for  priority  testing 
consideration  by  the  ITC  or 
recommended  for  testing  consideration 
(for  which  the  12-month  statutory 
requirement  does  not  apply).  The  list 
also  includes  chemicals  or  categories  of 
chemicals  which  have  been  identified 
for  testing  consideration  by  other 
Federal  or  other  EPA  offices  through 
EPA  review  processes. 

Timetable: 


Action 


FR  Git* 


ANPRMAryl  ^2/2S/B3  48  FR  57452 

Phosphates  (ITC 

Ust2) 
NPRM  Brominated        06/25/91   56  FR  29140 

Flame  Retardants 
NPRMAryl  01/17/92  57  FR  2138 

Phosphates  (ITC 

List2) 


75272 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


EPA— Toxic  Substances  Control  Act  (TSCA) 


Rnal  Rule  Stage 


Action 


FR  Cite 


08/05/99  64FR42692 


06/15/00  65  FR  37550 


Rnal  ActkxvECA 

DiBasic  Esters 

(CPSC) 
Final  ActJon-ECA 

1,1.2- 

Trichloroethane 

(TCE) 
Final  Action-ECA  12/00/02 

Ethylene  Dichloride 

(EDC) 
Final  Action  ITC  1 2/00/02 

Chemicals  (ITC  List 

28) 
Final  Action-ECA  06/00/03 

Maleic  Anhydnde 
Final  Action-ECA  06/00/03 

Hydrogen  Fluoride 
Final  Action-ECA  06/00/03 

Phfhalic  Anhydnde 
Final  Action-ECA  Aryl    12/00/03 

Phosphates  (ITC 

List  2) 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  3493 

Sectors  Affected:  32411  Petroleum 
Refineries:  325  Chemical  Manufacturing 

Agency  Contact:  Frank  Kover, 

Environmental  Protection  Agency, 

Office  of  Prevention.  Pesticides  and 

Toxic  Substances,  7405M.  Washington, 

DC  20460 

Phone:  703  603-9150 

Fax:  202  564-4765 

Email:  kover.frank@epa.gov 

David  R.  Williams,  Environmental 

Protection  Agency,  Office  of 

Prevention.  Pesticides  and  Toxic 

Substances,  7405M.  Washington,  DC 

20460 

Phone:  202  564-8179 

Fax:  202  564-4765 

Email:  williams.daver@epa.gov 

RIN:  2070-AB94 

3390.  TEST  RULE;  HAZARDOUS  AIR 
POLLUTANTS  (HAPS) 

Priority:  Other  Significant 

Legal  Auttwrity:  15  USC  2603  TSCA 
4;  42  USC  7412  CAA  112;  42  USC  7403 
CAA  103;  15  USC  2611  TSCA  12 

CFR  Citation:  40  CFR  790  to  799 

Legal  Deadline:  None 

Abstract:  EPA  is  proposing  health 
effects  testing  under  TSCA  section  4  in 
support  of  programs  and  activities 


required  under  section  112  of  the  Clean 
Air  Act  (CAA),  governing  Hazardous 
Air  Pollutants  (HAPs).  Section  112  of 
the  CAA  directs  EPA  to  determine  the 
risk  to  health  and  the  enviroimient 
remaining  after  application  of 
technology-based  emissions  standards 
to  major  and  area  sources.  Section  112 
also  sets  forth  a  mechanism  for  revising 
and  modifying  the  statutory  list  of  189 
HAPs  under  section  112(b),  and 
requirements  for  an  accidental  release 
control  program.  These  data  will  also 
be  important  for  the  right-to-know 
program  given  the  large  release  of  these 
chemicals  to  the  atmosphere.  In  order 
to  implement  these  and  other  programs 
and  requirements  under  section  112, 
EPA  must  identify  the  health  and 
environment  effects  of  potential 
concern  from  exposure  to  HAPs, 
ascertain  the  minimum  data  needed  to 
adequately  characterize  those  health 
and  environmental  effects,  and  assess 
the  risks  posed  by  HAPs.  hi  addition, 
under  section  103(d),  EPA  is  required 
to  conduct  a  research  program  on  the 
short-  and  long-term  effects  of  air 
pollutants  on  human  health,  ascertain 
the  minimum  data  needed  to 
adequately  characterize  those  health 
and  environmental  effects,  and  assess 
the  risks  posed  by  HAPs. 

Timetable: 


Action 


DM*        m  Cite 


NPRM  06/26/96  61  FR  33178 

Supplemental  NPRM  12/24/97  62  FR  67466 

Supplemental  NPRM  04/21/98  63  FR  19694 

Final /Action  10/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Gk>vemment  Levels  Affected:  Federal 

AddHional  Infomurtion:  SAN  No.  3487 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufactiuing 

Agency  Contact:  Richard  Leukroth, 

Environmental  Protection  Agency. 

Office  of  Prevention.  Pesticides  and 

Toxic  Substances,  7405M.  Washington. 

ex:  20460 

Phone:  202  564-8167 

Fax:  202  564-4765 

Email:  leukroth.rich@epa.gov 

David  R.  Williams.  Enviroiunental 

Protection  Agency.  Office  of 

Prevention.  Pesticides  and  Toxic 

Substances.  7405M.  Washington.  DC 

20460 

Phone:  202  564-8179 


Fax:  202  564-4765 

Email:  williams.daver@epa.gov 

RIN:  2070-AC76 

3391.  TEST  RULE;  CERTAIN  HIGH 
PRODUCTION  VOLUME  (HPV) 
CHEMICALS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  15  USC  2603;  15  USC 
2611  to  2612;  15  USC  2625  to  2626 

CFR  Citation:  40  CFR  790  to  799 

Legal  Deadline:  None 

AtWtract:  This  rule  will  require  testing 
and  recordkeeping  requirements  for 
certain  high  production  volume  (HPV) 
chemicals  (i.e..  chemicals  which  are 
manufactured  (including  imported)  in 
the  aggregate  at  more  than  1  million 
pounds  on  an  aimual  basis.  Although 
varied  based  on  specific  data  needs  for 
the  particular  chemical,  the  data 
generally  collected  under  this  rule  may 
include:  acute  toxicity,  repeat  dose 
toxicity,  developmental  and 
reproductive  toxicity;  mutagenicity 
ecotoxicity  and  environmental  fate.  The 
first  rule  proposed  testing  for  37  HPV 
chemicals  with  substantial  worker 
exposure.  The  action  is  part  of  the 
Chemical  Right-to-Know  Initiative, 
which  is  described  in  The  Regulatory 
Plan. 

Timetable: 


Action 


XM»         FR  Cite 


NPRM  12/26/00  65  FR  81658 

Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  information:  SAN  No.  3990 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Frank  Kover. 

Environmental  Protection  Agency. 

Office  of  Prevention.  Pesticides  and 

Toxic  Substances.  7405M.  Washington, 

DC  20460 

Phone:  703  603-9150 

Fax:  202  564-4765 

Email:  kover.frank@epa.gov 

Keith  Cronin,  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances.  7405M, 
Washington.  DC  20460 
Phone:  202  564-8102 
Fax:  202  564-4765 
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Email:  cronin.keith@epa.gov 
RIN:  2070-AD16 

3392.  TEST  RULE;  IN  VITRO  DERMAL 
ABSORPTION  RATE  TESTING  OF 
CERTAIN  CHEMCALS  OF  INTEREST 
TO  THE  OCCUPATKmAL  SAFETY 
AND  HEALTH  ADMINISTRATION 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMlty:  15  USC  2603  TSCA 

4;  15  USC  2611  TSCA  12 

CFR  Citation:  40  CFR  700  to  799 

Legal  Deadline:  None 

Abstract:  EPA  is  requiring 
manufacturers  (which  is  defined  by 
statute  to  include  importers)  and 
processors  of  38  chemical  substances  of 
interest  to  the  Occupational  Safety  and 
Health  Administration  (OSHA)  to 
conduct  testing  for  in  vitro  dermal 
absorption  rate  testing.  These 
chemicals,  and  others,  were  designated 
for  in  vitro  dermal  absorption  rate 
testing  in  the  31st,  32nd.  and  35th 
Reports  of  the  TSCA  section  4(e) 
Interagency  Testing  Committee  (ITC)  to 
the  EPA.  Each  of  the  chemical 
substances  included  in  this  proposed 
rule  is  produced  in  an  amount  equal 
to  or  greater  than  one  million  pounds 
per  year.  In  addition,  each  of  the 
chemicals  in  this  proposed  rule  was 
identified  in  the  National  Occupational 
Exposure  Survey  (NOES)  has  having  a 
total  potential  worker  exposure  of 
greater  than  1.000  workers.  OSHA  has 
indicated  that  it  needs  quantitative 
measures  of  dermal  absorption  rate  in 
order  to  evaluate  the  potential  hazard 
of  these  chemicals  to  workers. 

Tknelable: 


Action 


Date  FR  Cite 


NPRM -OSHA  06«)9/99  64FR31P74 

Chemicals  Dennal 

Testing  (ITC  List  31. 

32435) 
Final  Action -OSHA      12/00/02 

Chemical  Demial 

Testing 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  AflScted:  Federal 

Additional  Information:  SAN  No.  4425 

Ssetors  Affedad:  32411  Petroleum 
Refineries:  325  Chemical  Manufacturing 

Agency  Contact:  Frank  Kover. 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 


Toxic  Substances.  7405M,  Washington, 

DC  20460 

Phone:  703  603-9150 

Fax:  202  564-4765 

Email:  kover.frank@epa.gov 

Keith  Cronin,  Environmental  Protection 

Agency,  Office  of  Prevention.  Pesticides 

and  Toxic  Substances,  7405M, 

Washington,  DC  20460 

Phone:  202  564-8102 

Fax:  202  564-4765 

Email:  cronin.keith@epa.gov 

RIN:  2070-AD42 

3393.  ACRYLAMIDE  AND  N- 
METHYLOLACRYLAMIDE  GROUTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2605  TSCA 
sec  6;  15  USC  2607  TSCA  sec  8 

CFR  Citation:  40  CFR  764 

Legal  Deadline:  None 

Abstract:  On  October  2,  1991,  EPA 
proposed  a  regulation  to  prohibit  the 
manufactiu«.  importation,  distribution 
and  use  of  acrylamide  and  NMA  grouts 
based  on  the  um^asonable  risk  to 
workers  who  apply  these  grouts.  Since 
that  time,  personal  protective 
equipment  that  can  provide  adequate 
protection  to  workers  has  become 
available.  EPA  is  now  considering 
whether  it  is  still  necessary  to  prohibit 
the  use  of  these  grouts  to  protect  the 
health  of  grouters. 

Thnetabla: 


Action 


Date  FR  Cite 


10/02/91   56  FR  49863 
02/28/96  61  FR  7454 


NPRM 

Notice  Reopening 

Record  for 

Comments  on 

Durability  of  NMA 
Final  Action  03/00«)3 

Regulatory  Flexibility  Analysis 
Required:  No 

« 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal, 
State.  Local,  Tribal 

Additional  information:  SAN  No.  2779 

Sectors  Affected:  23491  Water.  Sewer, 
and  Pipeline  Construction;  23491 
Water,  Sewer,  and  Pipeline 
Construction;  32519  Other  Basic 
Organic  Chemical  Manufacturing; 
32519  Other  Basic  Organic  Chemical 
Manufacturing;  42269  Other  Chemical 
and  Allied  Products  Wholesalers;  22132 
Sewage  Treatment  Facilities 


Agency  Contact:  John  Bowser, 

Enviroimiental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8082     < 

Fax:  202  564-4775 

Email:  bowser.john@epa.gov 

Charles  Auer.  Environmental  Protection 

Agency.  Office  of  Prevention.  Pesticides 

and  Toxic  Substances,  7405, 

Washington.  DC  20460 

Phone:  202  564-4760 

Fax:  202  564-0575 

Email:  auer.charles@epa.gov 

RIN:  2070-AC17 


3394.  TSCA  SECTION  8(A) 
PREUMINARY  ASSESSMENT 
INFORMATION  RULES 

Priority:  Routine  and  Frequent 

Legal  Authority:  15  USC  2607(a)  TSCA 
sec  8(a) 

CFR  Citation:  40  CFR  712 

Legal  Deadline:  None 

AtMtract:  These  rules  add  chemicals  to 
the  list  of  chemicals  and  designated 
mixtiires  subject  to  the  requirements  of 
the  Toxic  Substances  Control  Act 
section  8(a)  Preliminary  Assessment 
Information  Rule  (40  CFR  part  712). 
These  chemicals  have  been  identified 
by  the  Office  of  Pollution  Prevention 
and  Toxics,  other  EPA  offices,  and 
other  Federal  agencies,  as  well  as 
recommended  for  testing  consideration 
by  the  Interagency  Testing  Committee. 
Manufacturers  and  importers  are 
required  to  submit  exposure-related 
data  (EPA  Form  No.  7710-35)  on  the 
chemicals.  These  data  will  be  used  to 
monitor  the  levels  of  production.   . 
import  and/or  processing  of  these 
substances  and  the  avenues  of  human 
and  environmental  exposure  to  these 
substances.  These  data  will  also 
support  risk  assessment  and  test  rule 
decisions. 

Timetable: 


Action 


FR  OH* 


Final  Action  37th  ITC     02/28/96  61  FR  7421 

List 
Final  Action  38th  ITC     1029/96  61  FR  55871 

List 
Ffinal  Action  38th  ITC     12/11/96  61  FR  65186 

List -Stay 
Final  Action  38th  ITC     01/07/98  63FR684 

List  -  Stay/Technical 

Amendn)ents 
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Action 


CMS  FR  CH» 


Final  Action  38th  ITC     01/11/00  65  FR  1548 

List  -  Revocation 
Final  Action  39tti  ITC     01/1 1AX)  65  FR  1548 

Ust 
Final  Action  41st  ITC     07/05AX)  65  FR  41371 

Ust 
Final  Action  42nd  ITC    07/24AX)  65  FR  45535 

List 
Final  Action  47th  ITC     07/26/01   66  FR  38955 

List 
Final  Action  48th  ITC     1 1  /Oa/02 

List 
Final  Action  50ttflTC     01/00/03 

Ust 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

3ovemment  Levels  Affected:  None 

Additional  Information:  SAN  No.  2178 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Paul  Campanella, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460- 

Phone:  202  564-8091 

Fax:  202  564-4765 

Email:  campanella.paul@epa.gov 

John  R.  Harris,  Environmental 

Protection  Agency,  Office  of 

Prevention.  Pesticides  and  Toxic 

Substances,  7405M,  Washington,  DC 

20460 

Phone:  202  564-8156 

Fax:  202  564-4765 

Email:  harris.johnr@epa.gov 

RIN:  2070-AB08 

3395.  TSCA  SECTION  8(D)  HEALTH 
AND  SAFETY  DATA  REPORTING 
RULES 

Priority:  Routine  and  Frequent 

Legal  Autfiortty:  15  USC  2607(d)  TSCA 
sec  8(d) 

CFR  Citation:  40  CFR  716 

Legal  Deadline:  None 

Abstract:  These  rules  require 
manufacturers,  importers  and 
processors  to  submit  unpublished 
health  and  safety  data  on  chemicals 
added  to  the  requirements  of  the  Toxic 
Substances  Control  Act  section  8(d) 
Health  and  Safety  Data  Reporting  Rule 
(40  CFR  part  716).  These  chemicals 
have  been  identified  by  the  Office  of 
Pollution  Prevention  and  Toxics,  other 


EPA  offices,  and  other  Federal  agencies, 
as  well  as  reconmiended  for  testing 
consideration  by  the  Interagency 
Testing  Committee. 

Timetable: 


Action 


Dale 


FR  Cite 


10/29/96  61  FR  55871 
12/11/96  61  FR  65186 

01/07/98  63FR684 


01/11/00  65  FR  1548 

02/00/03 

03AXV03 

04/00/03 

05«XV03 


Final  38th  ITC  Ust 
Final  38th  ITC  Ust  - 

Stay 
Final  38th  ITC  Ust  - 

Stay/Technical 

Amendment 
Final  Action  38th  ITC 

Ust  -  Revocation 
Final  Action  39th.  41st 

and  42nd  ITC  List 
Final /Kction  47th  ITC 

Ust 
Final  Action  48th  ITC 

List 
Final  Action  50th  ITC 

List 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  1139 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Paul  Campanella. 

Environmental  Protection  Agency. 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8091 

Fax:  202  564-4765 

Email:  campanella.paul@epa.gov 

John  Harris.  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances,  7405M, 
Washington,  DC  20460 
Phone:  703  603-9075 
.  Fax:  202  564-4765 
Email:  harris.john@epa.gov 

RIN:  2070-ABll 

3396.  TSCA  SECTION  8(E)  POLICY; 
NOTICE  OF  CLARIFICATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2607(e)  TSCA 
sec  8(e) 

CFR  Citation:  Not  Yet  Determined 

l.egai  Deadline:  None 

Alwtract:  The  TSCA  section  8(e)  Notice 
of  Clarification  and  Solicitation  of 
Public  Comment  would  change  certain 
aspects  of  the  197JB  TSCA  section  8(e) 
Policy  Statement.The  1978  Policy. 


Statement  describes  the  types  of 
information  that  EPA  considers 
reportable  under  section  8(e).  the 
substantial  risk  reporting  provision  of 
TSCA.  and  describes  the  procedures  for 
reporting  such  information  to  EPA. 
This  clarification  effort  derives  bom  a 
review  of  the  existing  section  8(e) 
guidance  done  in  the  context  of 
questions  raised  by  companies 
considering  participating  in  the  section 
8(e)  Compliance  Audit  Program  (CAP). 
As  a  result  of  this  review,  EPA 
determined  that  parts  of  the  1978 
Policy  Statement  concerning  the 
reportability  of  information  on 
widespread  and  previously 
unsuspected  distribution  in 
environmental  media  and  emergency 
incidents  of  environmental 
contamination  needed  some  refinement. 
The  subject  Federal  Register  action 
solicited  comment  on  refined  reporting 
guidance  concerning  widespread  and 
previously  unsuspected  distribution  in 
environmental  media  and  provides 
additional  circumstances  where 
information  is  not  reportable  because  it 
is  considered  known  to  the 
Administrator.  Finally,  the  notice 
solicited  comments  on  changes  to  the 
section  8(e)  reporting  deadline  and  the 
standards  for  claims  of  confidentiality 
for  information  contained  in  a  notice 
of  substantial  risk  imder  section  8(e). 


Timetable: 

Action 

Date          FR  Cite 

NPRIWI 
Final  Action 

07/1 3«3  58  FR  37735 

Regulatory  Flextt>llity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3118 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Richard  Hefter, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances.  7403M.  Washington. 

DC  20460 

Phone:  202  564-7649 

Fax:  202  564-7460 

Email:  hefter.richard@epa.gov 

Terry  O'Bryan,  Envirormiental 

Protection  Agency,  Office  of 

Prevention.  Pesticides  and  Toxic 

Substances.  7403M.  Washington.  DC 

20460 

Phone:  202  564-7656 
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Fax:  202  564-7450 

Email:  obryan.terry@epa.gov 

RIN:  2070-AC80 

3397.  TSCA  INVENTORY  UPDATE 
RULE  AMENDMENTS 

Priorfty:  Other  Significant 

Legal  Authority:  15  USC  2607(a)  TSCA 
8(a) 

CFR  Citation:  40  CFR  710 

Legal  DaadHna:  None 

Abstract:  This  action  would  amend  the 
current  TSCA  Inventory  Update  Rule 
(lUR)  to  require  chemical 
manufacturers  to  report  to  EPA  data  on 
exposure-related  information  and  the 
industrial  and  consiuner  end  uses  of 
chemicals  they  produce  or  import. 
Cujrrently,  EPA  requires  chemical 
manu&cturers  to  report  the  names  of 
the  chemicals  they  produce,  as  well  as 
the  locations  of  manufecturing  facilities 
and  the  quantities  produced.  About 
3.000  facilities  reported  data  on  about 
9.000  unique  chemicals  during  the  last 
reporting  cycle  under  the  lUR.  Data 
obtained  would  be  used  by  EPA  and 
others  to:  better  understand  the 
potential  for  chemical  exposures; 
screen  the  chemicals  now  \n  commerce 
and  identify  those  of  highest  concern; 
establish  priorities  and  goals  for  their 
chemical  assessment,  risk  management 
and  prevention  programs,  and  monitor 
the  programs'  progress;  encoiuage 
pollution  prevention  by  identifying 
potentially  safer  substitute  chemicals 
for  uses  of  potential  concern;  and 
enhance  the  effectiveness  of  chemical 
risk  communication  efforts. 
Additionally,  EPA  is  making  other 
amendments  to  the  lUR.  These  include 
removing  the  inorganic  chemicals 
exemption,  thereby  providing  the 
information  to  better  assess  and  manage 
risks  of  inorganic  chemicals;  improving 
the  linkages  of  lUR  data  to  other  data 
sources  to  enhance  the  data's 
usefulness;  and  altering  the  confidential 
business  information  (CBI)  claim 
procedures  to  reduce  the  frequency  of 
CBI  claims,  allowing  the  public  greater 
access  to  relevant  information  on  toxic 
chemicals.  EPA  has  held  meetings  with 
representatives  of  the  chemical, 
industry,  environmental  groups, 
environmental  justice  leaders,  labor 
groups.  State  governments  and  other 
Federal  agencies  to  ensure  public 
involvement  in  the  TSCA  Inventory 
Update  Rule  Amendments  Project. 


Tlnwtabls: 


DMe 


FR  Cite  '      Action 


FR  CM* 


NPRIM 

NPRIM  Comment 

Period  Extended 
Final  Action 


06/26/99 
10/22/99 

U/00/02 


64  FR  46771 
64  FR  56998 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  3301 

Sectors  Affected:  324  Pet.  leum  and 
Coal  Products  Manufactuimg;  325 
Chemical  Manufacturing 

Agency  Contact  Susan  Sharkey. 

Environmental  Protection  Agency. 

Office  of  Prevention.  Pesticides  and 

Toxic  Substances,  7406M.  Washington. 

DC  20460 

Phone:  202  564-8789 

Fax:  202  564-8893 

Email:  sharkey.susan@epa.gov 

Robert  Lee,  Envirormiental  Protection 
Agency.  Office  of  Prevention.  Pesticides 
and  Toxic  Substances.  7406M, 
Washington,  DC  20460 
Phone:  202  564-8786 
Fax:  202  564-8893 
Email:  lee.robert@epa.gov 

RIN:  2070-AC61 


3398.  SIGNIRCANT  NEW  USE  RULE; 
REFRACTORY  CERAMIC  FIBERS 
(RCFS) 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  15  USC  2604  TSCA 
5;  15  USC  2605  TSCA  6 

CFR  Citation:  40  CFR  704;  40  CFR  721 

Legal  Deadline:  None 

Alwtract:  EPA  has  instituted  a  program 
to  monitor  the  commercial 
development  of  existing  chemicals  of 
concern  and/or  to  gather  information  to 
support  risk  assessments  on  such 
chemicals.  As  these  r  .emicals  are 
identified,  EPA  will  initiate 
rulemakings  under   tie  Toxic 
Substances  Control  Act  (TSCA)  sections 
5  and/or  6  to  require  reporting  by  the 
manufacturers,  importers  and/or 
processors  of  these  chemicals.  Proposed 
rules  may  he  published  on  at  least  the 
chemicals  listed  on  the  timetable 
below. 


NPRM 
Final  Action 


03/21/94  59FR 13294 
09/00/03 


Regulatory  Flexll>illty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Infonnation:  SAN  No.  3528 

Sectors  Affected:  327999  All  Other 
Miscellaneous  Nonmetallic  Mineral 
Product  Manufacturing 

Agsncy  Contact:  Cindy  Fraleigh, 

Environmental  Protection  Agency, 

Office  of  Prevention.  Pesticides  and 

Toxic  Substances,  7404T.  Washington, 

DC  20460 

Phone:  202  566-0484 

Fax:  202  566-0473 

Email:  fraleigh.cindy@epa.gov 

Peter  Gimlin.  Environmental  Protection 

Agency.  Office  of  Prevention.  Pesticides 

and  Toxic  Substances,  7404T, 

Washington,  DC  20460 

Phone:  202  566-0515 

Fax:  202  566-0473 

Email:  gimlin.peter@epa.gov 

RIN:  2070-AC37 


3399.  CHEMICAL  RIGIfr-TO-KNOW 
INITIATIVE;  iUGH  PfKXXICTION 
VOLUME  (HPV)  CHEMICALS 

Priority:  Other  Significant 

Legal  Auttwrlty:  15  USC  4  TSCA;  15 
USC  8  TSCA;  42  USC  313  TRI;  7  USC 
136FIFRA 

CFR  Citation:  40  CFR  700  et  seq 

Legal  Deadline:  None 

Atwtract:  The  Chemical  RTK  Initiative 
was  established  in  1998  in  response  to 
the  finding  that  most  commercial 
chemicals  have  very  little,  if  any, 
publicly  available  toxicity  information 
on  which  to  make  sound  judgments 
about  potential  risks.  There  are  three 
key  components  to  this  initiative,  each 
of  which  is  being  implemented  by  EPA. 
These  are:  collecting  and  making  public 
screening  level  toxicity  data  for  2,800 
wddely  used  commercial  chemicals; 
additional  health  effects  assessment  for 
chemicals  to  which  children  are 
substantially  exposed;  and  the  listing 
and  lowering  of  thresholds  for 
persistent,  bioaccumulative.  toxic 
chemicals  reported  to  the  Toxic  Release 
Inventory  (TRI).  This  Initiative  wrill 
involve  several  separate  activities,  with 


75276  Federal  Register /Vol.  67.  No.  236 /Monday,  December  9.  2002 /Unified  Agenda 


EPA— Toxic  Substances  Control  Act  (TSCA) 


Rnal  Rule  Stage 


any  regulatory  related  actions  included 
as  separate  entries  in  the  Regulatory 
Agenda. 

Timetabie: 


Action 


FR  CM* 


Notice  Data  Collection  12/26/00  65  FR  81686 

and  Development 

on  HPV  Chemicals 
Initiative  Completed      06/00/05 

HPV  Data  To  Be 

Received 

Regulatory  FlexibilHy  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  4176 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Barbara  Leczynski, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M.  Washington, 

DC  20460 

Phone:  202  564-8164 

Fax:  202  564-4775 

Email:  leczynslu.barbaradepa.gov 

Diane  Sheridan,  Environmental 
Protection  Agency,  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances,  7405M,  Washington,  DC 
20460 


Phone:  202  564-8176 

Fax:  202  260-1096 

Email:  sheridan.dianedepamail.epa.gov 

RIN:  207O-AD25 

3400.  SIGMFICANT  NEW  USE  RULE; 

PERFLUOROALKYL  SULFONATES 

(PFOA) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2604  TSCA 

5 

CFR  Citation:  40  CFR  704;  40  CFR  721 

L.egal  Deadline:  None 

AtMtract:  EPA  is  proposing  a 
significant  new  use  rule  (SNUR)  under 
section  5  of  the  Toxic  Substances 
Control  Act  (TSCA)  covering  certain 
perfluoroalkyl  sulfonates.  This  SNUR 
would  require  compsmies  who  wanted 
to  manufacture  or  import  these 
chemicals  for  the  significant  new  uses 
described  in  the  proposed  rule  to 
submit  a  significant  new  use  notice 
(SNUN)  to  the  Agency  at  least  90  days 
prior  to  beginning  those  activities. 

Timetable: 


Action 


FR  Cite 


Action 


FR  CM* 


10/18/00  65  FR  62319 
11/21A)0  65  FR  69889 

02/23/01   66  FR  11243 


NPRM 

NPRM  Comment 

Penod  Extended 
Notice  of  Public 

Meeting  on  NPRM 
Supplemental  NPRM     03/1 1A)2  67  FR  1 1014      RIN:  2070-AD43 


Final  Action  fof  Certain  03/11/02  67  FR  11008 

Usesinttw 

Proposal 
Final  Action  for  IIAOQ^ 

Renuuning  Uses  in 

ttie  Proposal 

Regulatory  Flextoility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4475 

Sectors  Affected:  325  Chemical 
Manufacturing 

Agency  Contact:  Mary  Dominiak, 

Environmental  Protection  Agency. 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8104 

Fax:  202  564-4775 

Email:  dominiak.maryQepa.gov 

Barbara  Lecyynski,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7405M,  Washington,  DC 

20460 

Phone:  202  564-4770 

Fax:  202  564-4775 

Email:  leczynski.barbara@epa.gov 


Environmental  Protection  Agency  (EPA) 
Toxic  Substances  Control  Act  (TSCA) 


Long-Term  Actions 


3401.  ASBESTOS  MODEL 
ACCREDITATION  PLAN  REVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  15  USC  2646  TSCA 
sec  206 

CFR  Citation:  40  CFR  763 


Timetable: 


Action 


FR  Gil* 


Model  Plan 
Interim  Final  Rule 
Final  /Notion 


05/13/92  57  FR  20438 
02/03/94  59  FR  5236 
05/00A)4 


»:  Final,  Statutory. 
November  28,  1992. 

Abstract:  The  Asbestos  School  Hazard 
Abatement  Reauthorization  Act 
(ASMARA)  amended  TSCA  to  require 
that  EPA  revise  its  asbestos  model 
accreditation  plan  (MAP)  to  extend 
training  and  accreditation  requirements 
to  include  persons  performing  certain 
asbestos-related  work  in  public  or 
commercial  buildings,  to  increase  the 
minimum  number  of  training  hours 
required  for  accreditation  purposes  and 
to  effect  other  changes  necessary  to 
implement  the  amendments. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affedsd:  Businesses, 
.  Governmental  Jurisdictions 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  3148 

Sectors  Affected:  611519  Other 
Technical  and  Trade  Schools 

Agsncy  Contact:  Cindy  Fraleigh. 
Environmental  Protection  Agency. 
Office  of  Prevention.  Pesticides  and 


Toxic  Substances.  7404T.  Washington, 

DC  20460 

Phone:  202  566-0484 

Fax:  202  566-0473 

Email:  fraleigh.cindy^pa.gov 

Tony  baney.  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7404T, 

Washington,  DC  20460 

Phone:  202  566-0514 

Fax:  202  566-0473 

Email:  baney.tonyOepamail.epa.gov 

ftlN:  2070-AC51 

3402.  LEAD  RSHING  SINKERS; 
RESPONSE  TO  CITIZENS  PETITION 
AND  PROPOSED  BAN 

Priority:  Other  Significant 

Legal  Authority:  15  USC  2605  TSCA 
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EPA— Toxic  Substances  Control  Act  (TSCA) 


Long-Tenn  Actions 


CFR  Citation:  40  CFR  745 

Legal  Deadline:  None 

Abstract:  On  October  20,  1992,  the 
Environmental  Defense  Fund  (EDF), 
Federation  of  Fly  Fishers,  Trumpeter 
Swan  Society,  and  North  American 
Loon  Fimd  petitioned  EPA  under 
section  21  of  the  Toxic  Substances 
Control  Act  (TSCA),  and  the 
Administrative  Procedure  Act  (APA),  to 
initiate  hilemaking  proceedings  under 
section  6  of  TSCA  to  require  Aat  the 
sale  of  lead  fishing  sinkers  be 
accompanied  by  an  appropriate  label  or 
notice  warning  that  such  products  are 
toxic  to  wildlife.  EPA  granted  the 
petition,  however,  the  Agency  believes 
that  a  labeling  provision  would  not 
adequately  addiress  the  risk  of  injury  to 
waterfowl  and  other  birds  (waterbirds), 
fitim  ingestion  of  lead  fishing  sinkers. 
In  addition,  EPA  also  believes  that  zinc 
fishing  sinkers  adversely  affect 
waterbirds,  and  can  cause  mortality. 
Therefore,  EPA  has  proposed  a  rule 
under  section  6(a)  of  TSCA  to  prohibit 
the  manufecturing,  processing,  and 
distribution  in  conunerce  in  the  United 
States,  of  certain  smaller  size  fishing 
sinkers  containing  lead  and  zinc,  and 
mixed  with  other  substances,  including 
those  made  of  brass. 

Timetable: 


Action 


FR  Cite 


ANPRM  05/13/91   56  FR  22096 

NPRM -Ban  of  Fishing  03/09/94  59FR  11122 

Sinkers 
Final /Vction  -  Fistiing     12/00/03 

Sinkers 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affedsd:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  3252 

Agency  Contact:  Julie  Simpson, 

Environmental  Protection  Agency. 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7404.  Washington, 

DC  20460 

Phone:  202  566-1980 

Fax:  202  566-0471 

Email:  simpson.julie@epa.gov 

Mike  Wilson,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7404T, 

Washington,  DC  20460 

Phone:  202  566-0521 

Fax:  202  566-0471 

Email:  wilson.mike@epa.gov 

RIN:  2070-AC21 


3403.  LEAD-BASED  PAINT 
ACnvmES;  TRAINING, 
ACCREDITATION,  AND 
CERTIFICATION  RULE  AND  MODEL 
STATE  PLAN  RULE  •  BRIDGES  AND 
STRUCTURES 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Unfunded  Mandates:  This  action  may 
affiact  State,  local  or  tribal  governments 
and  the  private  sector. 

Legal  Authority:  15  USC  2603  TSCA 
title  IV;  PL  102-550  sec  402;  PL  102- 
550  sec  404 

CFR  Citation:  40  CFR  745 


Deadline:  Final,  Statutory,  April 
28,  1994. 

Abstract:  The  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992 
mandates  that  EPA  promulgate 
regulations  governing  lead-based  paint 
(LBP)  activities  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  LBP  training 
programs  are  accredited,  and  that 
contractors  engaged  in  such  activities 
are  certified.  In  addition,  EPA  must 
promulgate  a  Model  State  program 
which  may  be  adopted  by  any  State 
which  seeks  to  administer  and  enforce 
a  State  Program.  EPA  promulgated 
regulations  for  training  and  certification 
of  training  programs  for  LBP  activities 
and  child  occupied  facilities  in  1996 
(see  40  CFR  745).  Regulations  for  LBP 
activities  in  public  and  commercial 
buildings  and  bridges  and  other 
structujres  are  still  under  development. 

Timetable: 


Action 


IMS  FR  Cite 


NPRM(BuJkJtngs&       03/00/04 

Structures) 
Final  Actkxi  (Buiklings  10/00/05 

&  Stmctures) 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Aftaclsd:  Federal, 
State,  Local,  Tribal 

Federalism:  Undetermined 

Additional  information:  SAN  No.  4376 

Sectors  Affected:  23411  Highway  and 
Street  Construction;  611519  Other 
Technical  and  Trade  Schools 

Agency  Contact:  Joel  Wolf, 
Environmental  Protection  Agency, 


Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7404,  Washington, 

DC  20460 

Phone:  202  260-3890 

Fax:  202  566-0471 

Email:  wolf.joel@epa.gov 

Julie  Simpson,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7404.  Washington,  DC 

20460 

Phone:  202  566-1980 

Fax:  202  566-0471 

Email:  simpson.julie@epa.gov 

RIN:  2070-AC64 

3404.  DISPOSAL  OF 
POLYCHLORINATED  BIPHENYLS: 
IMPLEMENTATION  ISSUES 

Priority:  Substantive,  Nonsignificant 
Major  status  imder  5  USC  801  is 
undetermined. 

Legal  Autfwrity:  15  USC  2607  (TSCA 
sec  6) 

CFR  Citation:  40  CFR  761  (Revision) 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation  will 
clarify  and  expand  on  implementation 
issues  that  have  arisen  as  a  result  of 
the  publication  of  the  1998  PCB 
Disposal  Amendments  (63  FR  35384). 
Topics  will  include  but  not  be  limited 
to.  Use  Authorizations,  Public 
Participation  Process,  Appeals  Process, 
Natural  Gas  Pipelines,  Testing  and 
Analysis,  Manifesting  of  PCB  Waste, 
Publication  Process  for  Validated 
Alternate  E)econtamination  Solvents 
and  PCB  Analytical  Methods  and 
Storage  of  Dedicated  PCB  Equipment. 
The  action  to  authorize  certain  non- 
liquid  PCB  applications  is  also 
included  in  this  action. 

Timetable: 


Action 


FR  CH* 


NPRM  06/00/04 

Regulatory  Flexibility  Analysis 
Requirsd:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State.  Local,  Tribal 

Federalism:  Undetermined 

Additional  information:  SAN  No.  4597 

Sectors  Affsctsd:  92  Public 
Administration;  22  Utilities;  31-33 
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EPA— Toxic  Substances  Control  Act  (TSCA) 


Long-Term  Actions 


Manufactiihng;  48-49  Transportation; 

53  Real  Estate  and  Rental  and  Leasing; 

54  Professional,  Scientific  and 
Technical  Services;  562  Waste 
Management  and  Remediation  Services; 
81  Other  Services  (except  Public 
Administration) 

Agency  Contact:  Cindy  Fraleigh, 

Environmental  Protection  Agency, 

Office  of  Prevention.  Pesticides  and 

Toxic  Substances,  7404T.  Washington. 

DC  20460 

Phone:  202  566-0484 

Fax:  202  566-0473 

Email:  fraleigh.cindy@epa.gov 

Laura  Casey,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7404T 

Phone:  202  566-1982 

Fax:  202  566-0473 

Email:  casey.laura@epa.gov 

RIN:  2070-AD52 

3405.  VOLUNTARY  CHILDREN'S 

CHEMICAL  EVALUATION  PROGRAM 

(VCCEP) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  2603  TSCA 
4;  15  USC  2611  TSCA  12;  15  USC  2625 
TSCA  26 

CFR  Citation:  40  CFR  790  to  799 

l.agal  Deadline:  None 

Attstract  This  is  a  voluntary  program 
to  evaluate  commercial  chemicals  to 
which  children  may  have  a  high 
likelihood  of  exposure.  Designed  with 
extensive  stakeholder  participation,  the 
purpose  of  this  voluntary  program  is 
to  obtain  toxicity  and  exposure  data 
needed  to  assess  the  risk  of  childhood 
exposure  to  commercial  chemicals.  EPA 
launched  a  pilot  of  this  program  on 
December  26,  2000.  Manufacturers  of 
20  of  the  23  pilot  chemicals  have 
volunteered  to  sponsor  their  chemicals 
in  tier  1  in  the  pilot.  A  workshop  was 
held  in  December  2001  to  provide 
sponsors  with  additional  guidance  on 
the  scoj)e  and  content  of  the  exposure 
assessments  they  will  prepare.  A  peer 
consultation  process  will  be  used  to 
evaluate  the  scientific  merits  of  the 
hazard,  exposure,  and  risk  assessments 
submitted  by  sponsors.  The  first 
assessments  developed  for  VCCEP  are 
expected  to  be  received  in  mid  2002. 
Although  not  currently  involving  a 
rulemaking,  EPA  has  included  this 
pilot  program  in  the  regulatory  agenda 
to  inform  the  public  about  activities 


like  this  related  to  its  chemical  testing 
program. 

Timetable: 


ActkNi 


DM*  FR  Cite 


Notice  Cancellation  of  01/13/00  65  FR  2163 

PutHic  Meeting 
Notice  Stakeholder       03/29/00  65  FR  16590 

Invdvement 

Process  -  Notice  of 

Public  Meeting 
Notice  Voluntary  12/26/00  65  FR  81700 

Children's  Chemical 

Evaluation  Program 

-Pilot 
Notice  Update  01/00/04 

Regulatory  Flexil>Hlty  Analysis 

Required:  No 

Small  Entities  Affactad:  Businesses 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  2865 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Ward  Penberthy, 
Environmental  Protection  Agency. 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances.  7405M.  7405M. 
Washington,  DC  20460 
Phone:  202  564-8171 
Fax:  202  564-4765 
Email:  penberthy.ward@epa.gov 

Catherine  Roman.  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7405M,  Washington,  DC 

20460 

Phone:  202  564-8172 

Fax:  202  564-4765 

Email:  roman.catherine@epa.gov 

RIN:  2070-AC27 

3406.  TEST  RULE;  CERTAIN  METALS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  15  USC  2603  TSCA 
4;  15  USC  2611  TSCA  12;  15  USC  2625 
TSCA  26;  42  USC  9604(i)  CERCLA 
104(i) 

CFR  Citation:  40  CFR  790 

Legal  Deadline:  None 

Abstract:  EPA  is  proposing  a  test  rule 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
requiring  manufacturers  and  processors 
of  certain  metals  to  fill  data  needs 
identified  by  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR).  the  National  Toxicology 
Program  (NTP),  and  EPA  piirsuant  to 


the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  section  104(1).  Under 
CERCLA.  ATSDR  is  to  establish  a  list 
of  priority  hazardous  substances  found 
at  superfund  sites,  develop 
toxicological  profiles  for  the  hazardous 
substances,  identify  priority  data  needs, 
and  establish  a  research  program 
obtaining  the  necessary  data.  This 
action  is  a  component  of  ATSDR's 
research  program.  Data  from  this  action 
would  provide  specific  information 
about  the  substances  for  the  public  and 
scientific  community.  The  information 
would  be  used  in  conducting 
comprehensive  public  health 
assessments  of  populations,  living  near 
hazardous  waste  sites.  Scientific  data 
improves  the  quality  of  risk 
assessments  used  by  EPA.  other  Federal 
agencies,  and  State  and  local 
governments.  The  risk  assessments 
affect  standards,  guidelines, 
listing/delisting,  and  other  decisions 
affecting  public  health  and  the 
environment.  The  metals  are  also 
hazardous  air  pollutants  (HAPs)  under 
the  Clean  Air  Act  (CAA)  section  112. 
Data  from  this  action  would  also  be 
used  to  implement  several  provisions 
of  section  112  of  the  CAA,  including 
determining  risks  remaining  after  the 
application  of  technology  based 
standards  under  section  112(d)  of  the 
CAA,  estimating  the  risks  associated 
with  accidental  releases,  and 
determining  whether  or  not  substances 
should  be  removed  from  the  CAA 
section  (b)(1)  list  of  HAPs  (delisting). 

Tlmetat>ie: 


Action 


FR  Cite 


NPRM 


06/0OA)4 


Regulatory  Flexit>iiity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  3882 

Sectors  Affoctad:  32411  Petroleum' 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact  Robert  Jones, 

Environmental  Protection  Agency, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  202  564-8161 

Fax:  202  564-4765 

Email:  jones.robert@epa.gov 

Frank  Kover.  Environmental  Protection 
Agency,  Office  of  Prevention,  Pesticides 


and  Toxic  Substances,  7405M, 

Washington,  DC  20460 

Phone:  703  603-9150 

Fax:  202  564-4765 

Email:  kover.frank@epa.gov 

RIN:  2070-ADlO 

3407.  NOTICE  OF  TSCA  SECTION  4 
REIMBURSEMENT  PERIOD  AND  TSCA 
SECTION  12(B)  EXPORT 
NOTIFICATION  PERIOD  SUNSET 
DATES  FOR  TSCA  SECTION  4 
SUBSTANCES 

Priority:  hifo./Admin./Other 

Legal  Auttrarity:  15  USC  2603  TSCA 
4;  15  USC  2611  TSCA  12 

CFR  Citation:  40  CFR  707;  40  CFR  790; 
40  CFR  791;  40  CFR  799 

Legal  Deadline:  None 

Al>stract:  EPA  developed  a  list  of 
substances  that  are  or  have  been  subject 


to  TSCA  section  4  testing  actions  which 
required  testing  under  rules  or 
enforceable  consent  orders.  EPA 
identified  sunset,  or  termination,  dates 
that  identified:  (1)  the  end  of  section 
4  reporting  requirements  (40  CFR  790); 
(2)  the  end  of  the  reimbursement  period 
under  which  persons  subject  to  test 
rules  are  subject  to  an  obligation  to 
reimburse  test  sponsors  (40  CFR  791); 
and  (3)  the  end  of  the  period  during 
which  export  notification  requirements 
under  TSCA  section  12(b)  are  triggered. 
This  action  is  now  complete. 

Tlmetat)le:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affactad:  Businesses. 
Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  Federal       RIN:  2070-AC84 


Additional  Information:  SAN  No.  3559 

Sectors  Affected:  32411  Petroleum 
Refineries;  325  Chemical  Manufacturing 

Agency  Contact:  Frank  Kover. 

Environmental  Protection  Agency. 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances,  7405M,  Washington, 

DC  20460 

Phone:  703  603-9150 

Fax:  202  564-4765 

Email:  kover.frank@epa.gov 

David  R.  Williams,  Environmental 

Protection  Agency,  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances,  7405M,  Washington,  DC 

20460 

Phone:  202  564-8179 

Fax:  202  564-4765 

Email:  williams.daver@epa.gov 


Environmental  Protection  Agency  (EPA) 

Emergency  Planning  and  Community  Right-to-Know  Act  (EPCRA) 


Prerule  Stage 


3408.  TRI:  APA  PETITION-EPCRA  313 
DERNmON  OF  OVERBURDEN  AS  IT 
RELATES  TO  THE  MINING  INDUSTRY 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  42  USC  llOOl  et  seq 

CFR  Citation:  40  CFR  372 

Legal  Deadline:  None 

AlMtract:  The  regulatory  definition  for 
EPCRA  section  313  defines  overburden 
to  mean  any  unconsolidated  material 
that  overlies  a  deposit  of  useful 
material  or  ores.  It  does  not  include  any 
portion  of  ore  or  waste  rock. 
Overburden  generally  lacks  any 
recoverable  materials  and  contains  only 
trace  amoimts  of  EPCRA  section  313 
chemicals.  Under  section  313,  all 
activities  related  to  overburden  are 
exempt  from  threshold  determinations 
and  release  and  other  waste 
management  calculations  because 
overburden  contains  TRI  chemicals  in 
negligible  amounts  and  reporting  is 
unlikely  to  provide  the  public  with 


valuable  information.  On  December  22, 
1998,  the  National  Mining  Association 
(NMA)  petitioned  EPA,  pursuant  to  the 
Administrative  Procedures  Act  (APA) 
to  change  the  current  EPCRA  313 
definition  .of  overburden  to  include 
both  consolidated  material  and 
unconsolidated  material.  By  making 
such  a  change,  consolidated  material 
that  overlies  an  ore  deposit  would  be 
eligible  for  the  overburden  exemption 
(i.e.,  overburden  generally  lacks  any 
recoverable  minerals  and  contains  only 
trace  amounts  of  EPCRA  section  313 
chemicals).  NMA  asserts  that  EPA's 
definition  of  overburden  is  inconsistent 
with  that  of  industry.  NMA  considers 
overburden  to  be  all  material,  both 
consolidated  and  unconsolidated,  that 
overlies  an  ore  deposit  of  useful 
material  and  must  be  removed  to  allow 
access  to  ore  deposit. 

Timetable: 


Action 


Date         FR  Cite 


Notice 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4392 

Agency  Contact:  Peter  South, 

Enviroiunental  Protection  Agency, 

Offipe  of  Environmental  Information, 

2844T,  Washington,  DC  20460 

Phone:  202  566-0745 

Fax:  202  566-0741 

Email:  south.peter@epa.gov 

John  Dombrowski,  Environmental 

Protection  Agency,  Office  of 

Environmental  Information,  2844 

Phone:  202  566-0742 

Fax:202  401-0237 

Email:  dombrowski.john@epa.gov 

RIN:  2025-AA08 
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Environmental  Protection  Agency  (EPA) 

Emergency  Planning  and  Community  Rlght-ta^<now  Act  (EPCRA) 


3409.  TRI;  REVIEW  OF  CHEMICALS 
ON  THE  ORIGINAL  TRI  LIST 

Priority:  Other  Significant 

Legal  Authority:  42  USC  1101  et  seq 

CFR  Citation:  40  CFR  372 

Legal  Deadline:  None 

AlMtract:  When  TRI  was  estabhshed  by 
Congress  in  1986,  the  statutory 
language  placed  309  chemicals  and  20 
categories  of  chemicals  on  the  TRI  list; 
that  is  referred  to  as  the  original  TRI 
list.  The  chemicals  on  the  original  list 
were  taken  from  two  existing  lists  of 
toxic  substances:  the  Maryland 
Chemical  Inventory  Report  List  of 
Toxic  or  Hazardous  Substances,  and  the 
New  Jersey  Environmental  Hazardous 
Substances  list.  This  action  constitutes 
the  first  systematic  review  of  toxicology 
and  environmental  data  for  all  the 
chemicals  on  the  original  TRI  list  to 
determine  whether  data  for  those 
chemicals  conform  with  the  statutory 
criteria  for  listing  of  chemicals  on  TRI. 
Chemicals  for  which  data  do  not  meet 
the  statutory  criteria  will  be  delisted. 

Timetabia: 


Action 


FR  Cite 


NPRM 
Final  Action 


03/0CV03 
12/00«)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  4015 

Agency  Contact:  Steve  E)evito, 

Environmental  Protection  Agency, 

Office  of  Environmental  Information, 

2844T.  Washington,  DC  20460 

Phone:  202  566-0755 

Fax:  202  566-0741 

Email:  devito.stevedepa.gov 

John  Dombrowski,  Environmental 

Protection  Agency,  Office  of 

Environmental  Information,  2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrowski.john@epa.gov 

RIN:  2025-AA03 


3410.  TRI;  RESPONSES  TO  PETITIONS 
RECEIVED  TO  ADO  OR  DELETE  OR 
MODIFY  CHEMICAL  UST1NGS  ON  THE 
TOXIC  RELEASE  INVENTORY 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Authority:  42  USC  11013  EPCRA 


313 

CFR  Citation:  40  CFR  372 

Legal  Deadline:  None 

Abstract:  These  actions  grant  or  deny 
petitions  received  to  add  or  delete  or 
modify  chemicals  on  the  list  of  toxic 
chemicals  under  section  313  of  the 
Emergency  Planning  and  Community 
Right  to  Know  Act  (EPCRA)  that  are 
subject  to  reporting  under  the  Toxic 
Chemical  Release  Reporting  Rule.  The 
actions  cover  individual  chemicals  or 
groups  of  chemicals  for  which  petitions 
have  been  received. 

Timetabia: 


Action 


Date         FR  CHs 


Notice  DBNPA  10«7/95  60  FR  54949 

(Request  to  Delete) 
NPRM  Chromite  Ore     02/23/99  64  FR  8775 

From  Transvaal 

Reg.  of  S.A. 
NPRM  Diisononyl  09/05/00  65  FR  53681 

Phttialafe  (DINP) 

(Request  To  Add) 
Final  Action  Chromile    05/11/01   66  FR  24066 

Ore  From  Treinsvaal 

Reg.  of  S.A. 
Response  Chromium.    12/00/02 

Antimony.  Titanrte 

Petition 
Final  Response  12/00/03 

DBNPA  (Request 

To  Delete) 
Final  Action  12/00/04 

Diidononyl 

Ptittialate  (DINP) 

Request  To  Add 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
State 

Addttional  Information:  SAN  No.  2425 

Agency  Contact:  Daniel  R.  Bushman, 

Environmental  Protection  Agency, 

Office  of  Environmental  Information, 

2844T.  Washington,  DC  20460 

Phone:  202  566-0743 

Fax:  202  566-0741 

Email:  bushman.daniel8epa.gov 


Proposed  Rule  Stage 


John  Dombrowski,  Environmental 

Protection  Agency,  Office  of 

Environmental  Information,  2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrowski.john@epa.gov 

RIN:  2025-AAOG 

3411.  TRI;  REVISIONS  TO  THE 
OTHERWISE  USE  ACTIVITY 
EXEMPTIONS  AND  THE  COAL 
EXTRACTION  ACTIVITIES  EXEMPTION 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 
Legal  Authority:  42  USC  llOOi  et  seq 
CFR  Citation:  40  CFR  372 
Legal  Deadline:  None 
Abstract:  The  Toxics  Release  Inventory 
(TRI)  requires  reporting  from  facilities 
that  manufacture  or  process  at  least 
25,000  pounds  of  a  listed  non-PBT 
chemical,  or  otherwise  use  10,000 
pounds  of  a  listed  non-PBT  chemical. 
The  activity  thresholds  are  lower  for 
listed  PBT  chemicals.  In  determining 
amounts  of  listed  chemicals  that  are 
manufactured,  processed  or  otherwise 
used,  facilities  may  consider  specific 
exemptions  from  reporting.  EPA  is 
presently  reviewing  a  group  of  these 
exemptions.  The  categories  of 
exemptions  presently  being 
reconsidered  by  EPA  are  the  personal 
use  exemption,  and  the  motor  vehicle 
maintenance  exemption.  Also  known  as 
otherwise  use  exemptions  because  they 
are  limited  to  otherwise  use  activities, 
these  exemptions  are  expressly 
provided  for  at  40  CFR  372.38(c).  EPA 
is  also  considering  changes  to  the  coal 
mining  extraction  activities  exemption 
provided  for  at  40  CFR  372.38(g). 

Timetable: 


Action 


DM*  FR  CMi 


NPRM 
Fmal  Action 


03/00A)3 
12AXV03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal, 

State 

Additional  Information:  SAN  No.  4265 

Agency  Contact:  Lawrence  A. 
Reisman.  Enviromnental  Protection 
Agency,  Office  of  Environmental 
Information.  2841T,  Washington,  DC 
20460 
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Proposed  Rule  Stage 


Phone:  202  566-0751 

Fax:  202  566-0741 

Email:  reisman.larry@epa.gov 

John  Dombrowski,  Environmental 

Protection  Agency,  Office  of 

Environmental  Information.  2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrowski.john@epa.gov 

RIN:  2025-AA06 

3412.  RULEMAKING  TO  CHANGE 
TOXICS  RELEASE  INVENTORY  (TRI) 
REPORTING  REQUIREMENTS  FROM 
STANDARD  INDUSTRIAL 
CLASSIFICATION  (SIC)  CODES  TO 
NORTH  AMERICAN  INDUSTRIAL 
CLASSIFICATION  SYSTEM 

Priority:  Info./Admin./Other 

Legal  AuttKMlty:  Not  Yet  Determined 

CFR  Citation:  40  CFR  372 

Legal  Deadline:  None 

Abstract:  The  Office  of  Management 
and  Budget  (OMB)  published  a  Federal 
Register  notice  of  final  decision  (62  FR 
68)  to  adopt  the  North  American 
Industry  Classification  System  (NAICS) 
for  the  United  States.  This  rulemaking 
initiates  the  conversion  from  TRI 
reporting  using  Standard  Industrial 
Classification  (SIC)  codes  to  TRI 
Reporting  using  NAICS  codes.  The  TRI 
program  will  convert  to  NAICS  without 
producing  any  changes  in  the  facilities 
that  are  now  subject  to  TRI  reporting. 
Therefore,  there  should  be  no  increased 
burden  resulting  firom  this  action. 

Timetabia: 


Action 


Date  FR  Cite 


NPRM  01AXV03 

Final  Action  09/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Additional  Information:  SAN  No.  4595 

Sectors  Affected:  212  Kffining  (except 
Oil  and  Gas):  221  Utilities;  562  Waste 
Management  and  Remediation  Services; 
422  Wholesale  Trade,  Nondurable 
Goods 

Agency  Contact:  Judith  Kendall, 
Environmental  Protection  Agency, 
Office  of  Environmental  Information. 
2844T,  Washington.  E)C  20460 
Phone:  202  566-0750 
Fax:  202  566-0741 


Email:  kendall.judith@epa.gov 

John  Dombrowski.  Environmental 

Protection  Agency,  Office  of 

Environmental  Information,  2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrowski.john@epa.gov 

RIN:  2025-AAlO 

3413.  CLARIFY  TRI  REPORTING 
OBLIGATIONS  UNDER  EPCRA 
SECTION  313  FOR  THE  METAL 
MINING  ACTIVmES  OF  EXTRACTION 
AND  BENEFiaATlON 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  42  USC  llOOl  et  seq 

CFR  Citation:  40  CFR  372 

Legal  Deadline:  None 

Abstract:  The  Toxics  Release  Inventory 
(TRI)  currently  requires  reporting  from 
metal  mining  facilities  if  they 
manufiacture  or  process  25,000  pounds 
or  more  of  a  listed  chemical  or 
otherwise  use  10,000  pounds  or  more 
of  a  listed  chemical.  These  mining 
facilities  engage  in  the  removal  of 
naturally  occurring  materials  from  the 
earth.  EPA  had  considered  naturally 
occurring  materials  to  be  manufactiu«d 
by  natunil  processes.  A  recent  court 
order  set  aside  EPA's  interpretation  of 
manufacture  stating  that  naturally 
occurring  ores  can  not  be  manufactured 
within  the  meaning  of  EPCRA  section 
313.  EPA  is  considering  clarifying  how 
the  definitions  of  manufacturing  and 
processing  under  EPCRA  section  313 
apply  to  the  mining  sector  processes  of 
extraction  and  beneficiation.  This 
action  will  not  affect  the  coal  extraction 
activities  exemption. 


Action 


FR  Cite 


NPRM  12AXV02 

Final  Action  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4616 

Agency  Contact:  Marc  Edmonds, 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
2844.  Washington.  DC  20460 


Phone:  202  566-0758 

Fax:  202  566-0741 

Email:  edmonds.marc@epa.gov  ' 

John  Dombrowski,  Environmental 

Protection  Agency,  Office  of 

Environmental  Ii^ormation,  2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrow8ki.john@epa.gov 

RIN:  2025-AAll 

3414.  •  ADDITION  OF  TOXICITY 
EQUIVALENCY  (TEG)  REPORTING 
AND  QUANTITY  DATA  FOR 
INDIVIDUAL  MEMBERS  OF  THE 
DIOXIN  AND  DIOXIN-UKE 
COMPOUNDS  CATEGORY  UNDER 
EPCRA,  SECTION  313 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  iiOOi  et  seq 

CFR  CttaUon:  40  CFR  372 

Legal  Deadline:  None 

Abstract:  Under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  (i.e.,  the 
Toxics  Release  Inventory  (TRI)),  dioxin 
and  dioxin-like  compounds  are 
reported  in  units  of  grams  for  the 
category.  This  project  will  add  toxic 
equivalency  (TEQ)  reporting  for  the 
category  and  quantity  data  for 
individual  members  of  the  category  to 
the  grams  only  reporting  currently 
required  for  the  category  under  EPCRA 
section  313.  TEQs  are  a  weighted 
quantity  jneasure  based  on  the  toxicity 
of  each  dioxin  congener  relative  to  the 
most  toxic  dioxin  congeners,  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  and 
1 .2.3,7.8-pentachlorodibenzo-p-dioxin. 
The  addition  of  TEQ  reporting  wrill 
allow  better  understanding  of  the 
releases  and  waste  management 
quantities  ciurently  reported  to  the  TKI 
for  dioxin  and  dioxin-like  compounds. 
TEQ  reporting  will  also  make  it  easier 
to  compare  TRI  data  on  dioxin  and 
dioxin-like  compounds  with  other  EPA 
activities  which  present  data  on  dioxin 
and  dioxin-like  compounds  in  terms  of 
TEQs.  Several  industry  groups  have 
written  OMB  supporting  the  addition 
of  TEQ  reporting  to  TRI. 


Action 


FR  CM* 


NPRIM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 
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Govvmrnent  Levels  Affected:  Federal 
Additional  Infonnatlon:  SAN  No.  4692 

URL  For  More  Information: 

http:///www.epa.gov 

Agency  Contact:  Daniel  Bushman, 
Environmental  Protection  Agency, 


Office  of  Environmental  Information, 

2844T,  Washington,  DC  20460 

Phone:  202  566-0743 

Fax:  202  566-0741 

Email:  bushman.daniel@epa.gov 


Environmental  Protection  Agency  (EPA) 

Emergency  Planning  and  Community  RIght-to-Know  Act  (EPCRA) 


3415.  EMERGENCY  PLANNING  AND 
COMMUNITY  RIGHT-TO-KNOW  ACT: 
AMENDMENTS  AND  STREAMUMNG 
RULE 

Priortty:  Other  Significant 

Legal  Authority:  42  USC  11002;  42 
use  11004;  42  USC  11048;  42  USC 
11021;  42  USC  11022 

CFR  Citation:  40  CFR  355;  40  CFR  370 

Legal  Deadline:  None 

Abstract:  This  rule  will  address  the 
remaining  issues  from  the  proposed 
rule  of  June  8,  1998.  (Reporting 
thresholds  for  gasoline  and  diesel  fuel 
at  retail  gas  stations  were  included  in 
a  separate  final  rule;  64  FR  7031, 
February  11,  1999.)  A  supplemental 
proposal  will  address  reporting 
thresholds  for  chemicals  that  pose 
minimal  risk.  The  final  rule  will 
address:  reporting  thresholds  for  rock 
salt,  sand,  gravel  and  other  chemicals 
that  pose  minimal  risk;  plain  language 
rewrite  and  possibly  reporting 
thresholds  for  facilities  with  some 
similarities  to  gas  stations  (motor  pools, 
marinas,  etc.);  and  guidance  on 
approaches  to  State  flexibility. 

Timetable: 

Dale         FR  Cite 


Action 


NPRM  06/08/98  63  FR  31268 

Supplemenlal  NPRM        To  Be  Determined 

Regulatory  Flexibility  Analysis 
ftequired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  SAN  No.  3215 

Agency  Contact:  )otm  Ferris, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5104A 

Phone:  202  564-7992 

Fax:  202  564-8233 

Email:  ferris.john@epa.gov 


Sicy  Jacob,  Environmental  Protection 
Agency,  Solid  Waste  and  Emergency 
Response,  5 104 A 
Phone:  202  564-8019 
Fax:  202  564-8233 
Email:  jacob.sicy@epa.gov 

RIN:  2050-AE17 

3416.  RESPONSE  TO  A  PETITION 
REQUESTING  DELETION  OF 
PHOSMET  FROM  THE  EXTREMELY 
HAZARDOUS  SUBSTANCES  (EHSS) 
UST 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  11002;  42 
USC  11004:  42  USC  11048 

CFR  Citation:  40  CFR  355 

Legal  Deadline:  None 

At>stract:  EPA  has  received  a  petition 
to  remove  phosmet  from  the  extremely 
hazardous  substance  (EHS)  list  under 
the  Emergency  Planning  and 
Community  Right-to-ICnow  Act 
(EPCRA).  This  rulemaking  will  address 
the  petitioner's  claims. 

Timetable: 


Action 


FR  one 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3994 

Sectors  Affected:  11133  Noncitrus 
Fruit  and  Tree  Nut  Farming;  111421 
Nursery  and  Tree  Production;  42291 
Farm  Supplies  Wholesalers 

Agency  Contact:  Kathy  FranUin. 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5104A 

Phone:  202  564-7987 

Fax:  202  564-8444 

Email:  franldin.kathy@epa.gov 


John  Dombrowsld,  Environmental 

Protection  Agency,  Office  of 

Environmental  Information,  2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrowski.john@epa.gov 

RIN:  202&-AA12 


Long-Term  Actlona 


John  Ferris,  Environmental  Protection 
Agency,  Solid  Waste  and  Emergency 
Response,  5104A 
Phone:  202  564-7992 
Fax:  202  564-8233 
Email:  ferris.john@epa.gov 

RIN:  2050-AE42 

3417.  MODIHCATION  OF  THRESHOLD 
PLANNING  QUANTITY  FOR 
ISOPHORONE  DIISOCYANATE 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  42  USC  11002;  42 
USC  11004;  42  USC  11048 

CFR  Citation:  40  CFR  355 

Legal  Deadline:  None 

Abstract:  On  October  12.  1994  (59  FR 
51816),  EPA  proposed  to  modify  the 
listing  of  several  chemicals  on  die 
extremely  hazardous  substances  (EHS) 
list  under  the  Emergency  Planning  and 
Community  Right-to-lCnow  Act.  One 
petitioner  requested  the  removal  of 
isophorone  diisocyanate  (IPDI).  EPA 
rejected  the  petitioner's  request. 
However,  in  the  review  of  the  petition, 
EPA  noticed  that  there  was  an  error  in 
the  setting  of  the  threshold  planning 
quantity  (TPQ)  for  IPDI,  and  proposed 
to  correct  the  error  in  the  October  12, 
1994  notice  of  proposed  rulemaking. 
The  other  modifications  to  the  EHS  list 
were  made  final  on  May  7,  1996; 
however,  the  TPQ  for  IPDI  was  not 
included  in  that  final  nde.  The  goal 
is  to  finalize  Uie  TPQ  for  IPDI. 

Timetable: 


Action 


FR  en* 


Final  Action  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3993 

Sectors  Affected:  325  Chemical 
Manufocturing 
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Agency  Contact:  Sicy  Jacob, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5104A 

Phone:  202  564-8019 

Fax:  202  564-8233 

Email:  jacob.sicy9epa.gov 

RIN:  205O-AE43 

3418.  TRI;  CHEMICAL  EXPANSION; 
HNAUZATION  OF  DEFERRED 
CHEMICALS 

Priority:  Other  Significant.  Major  statiis 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Autfrarity:  42  USC  11013  EPCRA 
313;  42  USC  11023;  42  USC  11048;  42 
USC  11076 

CFR  Citation:  40  CFR  372 

Legal  Deadline:  None 

Abstract:  On  November  30,  1994,  EPA 
added  286  chemicals  and  chemical 
categories  to  the  EPCRA  section  313 
list,  including  39  chemicals  as  part  of 
two  delineated  categories.  Each 
chemical  and  chemical  category  was 
found  to  meet  the  statutory  criteria 
described  in  EPCRA  section 
313(d)(2)(A)-{C).  At  diis  time,  EPA 
deferred  final  action  on  40  chemicals 
and  one  chemical  category  until  a  later 
date.  These  were  deferred  because  the 
comments  received  on  them  raised 
difficiUt  technical  or  policy  issues 
which  required  additional  time  to 
address.  EPA  chose  not  to  delay  final 
action  on  the  286  chemicals  and 
chemical  categories  because  of  the 
additional  time  needed  to  address  the 
issues  surroimding  the  smaller  group  of 
40  chemicals  and  one  chemical 
category;  rather,  EPA  believed  it  to  be 
in  the  spirit  of  community  right-to- 
Imow  to  proceed  with  the  final 
rulemaking  of  the  additional  chemicals 
and  chemical  categories. 


Timetable: 


Action 


Dale         FR  CHe 


NPRM  01/12/94  59  FR  1788 

Supplemental  NPRM    12/00/03 

DefenBd  Chemicals 
Final  Action  Defen-ed    12AXV04 

Chemicals 

Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
State 

Additional  information:  SAN  No.  3007 

Sectors  Affected:  42269  Odier 
Chemical  and  Allied  Products 
Wholesalers 

Agency  Contact:  Daniel  R.  Bushman. 

Environmental  Protection  Agency, 

Office  of  Environmental  Information, 

2844T,  Washington.  DC  20460 

Phone:  202  566-0743 

Fax:  202  566-0741 

Email:  bushman.daniel@epa.gov 

John  Dombrowsld,  Environmental 

Protection  Agency,  Office  of 

Environmental  Information,  2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrow8lu.john@epa.gov 

RIN:  2025-AAOl 

3419.  TRi;  POLLUTION  PREVENTION 
ACT  INFORMATION  REQUIREMENTS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  tmdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  42  USC  11013 
Pollution  Prevention  Act 

CFR  Citation:  40  CFR  372 

Legal  Deadline:  None 

Abstract:  Section  6607(b)  of  die 
Pollution  Prevention  Act  of  1990  (PPA) 
(Pub.  L.  101-508)  requires  the  addition 


of  several  data  elements  to  the  Toxic 
Chemical  Release  Inventory  (TRI) 
reporting  requirements  as  promulgated 
under  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA)  (Pub.  L. 
99-499).  Section  313  of  EPCRA  requires 
owners  or  operators  of  certain  facilities 
that  manufactxire,  process,  or  otherwise 
u^  listed  toxic  chemicals  to  annually 
report  their  releases  of  these  chemicals 
to  each  environmental  medium.  The 
PPA  mandates  that  section  313  covered 
facilities  also  report  on  source 
reduction  and  recycling  activities 
relating  to  the  toxic  chemicals 
beginning  with  the  1991  reporting  year. 
Since  1991  covered  facilities  have  been 
providing  this  information  to  EPA  in 
section  8,  Source  Reduction  and 
Recycling  Activities,  of  EPA  Form  R. 
On  September  25,  1991  (56  FR  48475), 
EPA  proposed  regulations  which  would 
provide  definitions  and  instructions  for 
reporting  the  PPA  data  elements  on  the 
EPA  Form  R.  In  this  action.  EPA  will 
amend  certain  aspects  of  the  September 
25,  1991,  proposed  rule. 


Action 


FR  ON* 


09/25/91   56  FR  48475 
To  Be  Determined 


NPRM 
Response 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
SUte 

Additional  Information:  SAN  No.  2847 

Agency  Contact:  John  Dombrowsld, 

Environmental  Protection  Agency, 

Office  of  Environmental  Information. 

2844 

Phone:  202  566-0742 

Fax:  202  401-0237 

Email:  dombrowski.johndepa.gov 

RIN:  2025-AA09 


Environmental  Protection  Agency  (EPA) 
Resource  Conaervatlon  and  Recovery  Act  (RCRA) 


Prerule  Stage 


3420.  LAND  DISPOSAL 
RESTRKmONS;  NOTICE  OF  DATA 
AVAILABILITY:  MERCURY 
TREATABILITY  STUDIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  6905:  42  USC 
6912(a);  42  USC  6921;  42  USC  6924 


CFR  Citation:  40  CFR  268 

Legal  Deadline:  None 

AlMtract:  This  notice  of  data 
availability  (NODA)  malces  available  to 
the  public  two  studies  conducted  on 
the  treatment  of  mercury  wastes.  The 
studies  were  performed  to  demonstrate 
the  conditions  that  affect  the  stability 


of  waste  residues  created  from  the 
treatment  of  high  mercury  wastes.  This 
NODA  also  makes  available  the  residts 
of  the  peer  review  for  these  studies. 
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Prerule  Stage 


Timetable: 


FR  en* 


ANPRM  05/28/99  64  FR  28949 

NoOA  12AXV02 

Regulatory  Flextt>ility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal. 

State 

Additional  Informetlon:  SAN  No.  4094 


Sectors  Affected:  325181  Alkalies  and 
Chlorine  Manufacturing:  3353  Electrical 
Equipment  Manufacturing;  3254 
Pharmaceutical  and  Medicine 
Manufacturing:  32551  Paint  and 
Coating  Manufacturing 

Agency  Contact:  Rhonda  Minnick, 
Environmental  Protection  Agency. 
Solid  Waste  and  Emergency  Response, 
5302W.  Washington.  DC  20460 
Phone:  703  308-8771 


Environmental  Protection  Agency  (EPA) 
Resource  Conservation  and  Recovery  Act  (RCRA) 


3421.  METHODS  INNOVATION  RULE 
Priority:  Substantive.  Nonsignificant 

Legel  Authority:  42  USC  6905:  42  USC 
6912(a):  42  USC  6921:  42  USC  6922: 
42  USC  6923:  42  USC  6924:  42  USC 
6925:  42  USC  6926:  42  USC  6927:  42 
USC  6930:  42  USC  6934:  42  USC  6935: 
42  USC  6936:  42  USC  6937:  42  USC 
6938:  ... 

CFR  Citation:  40  CFR  258:  40  CFR  260: 
40  CFR  261:  40  CFR  264:  40  CFR  265: 
40  CFR  266:  40  CFR  270;  40  CFR  279 

Legal  Deadline:  None 

Abstract:  EPA  has  been  actively 
working  to  break  down  the  barriers  that 
the  environmental  monitoring 
community  faces  when  trying  to  use 
new  monitoring  techniques.  As  a  first 
step.  EPA  has  accelerated  its  review 
process  for  new  methods  by  eliminating 
several  unnecessary  internal  review 
steps,  and  by  streamlining  the  internal 
approval  process  for  each  new  method. 
However,  there  are  currently  32 
citations  in  title  40  of  the  Code  of 
Federal  Regulations  (CFR)  where  the 
use  of  SW-846  methods  is  required.  As 
a  second  step  for  speeding  up  the 
approval  process,  EPA  plans  to  remove 
the  requirements  to  use  SW-846 
methods  for  other  than  method'defined 
parameters  (i.e.,  where  the  method 
defines  the  regulations,  such  as  the 
Toxicity  Characteristic  Leaching 
Procedure)  from  40  CFR.  This  will 
likely  lead  to  an  even  more  streamlined 
approval  process  since  SW-846  will 
then  be  able  to  be  handled  strictly  as 
guidance  and  not  need  the  regulatory 
process  for  approval.  This  additional 
streamlining  will  permit  new,  more 
cost-effective  methods  to  attain  public 
and  regulatory  authority  acceptance  in 
much  less  time,  allowing  required 
monitoring  to  be  done  more  cheaply, 


faster  and,  in  some  cases,  more 
acciuately. 

Since  many  advances  have  occurred  in 
waste  sampling  strategies  since  initial 
guidance  was  published  in  1984,  EPA 
is  announcing  the  availability  of  a  new 
guidance  document  for  public  comment 
entitled  RCRA  Waste  Sampling  Draft 
Technical  Guidance. 

Timetable: 


Action 


FR  CMa 


NPRM  11/O0A)2 

Final  Action  10/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 

State,  Local.  Tribal 

Additional  Information:  SAN  No.  3989 

Agency  Contact:  Kim  Kirkland, 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response. 

5307W.  Washington.  DC  20460 

Phone:  703  308-0490 

Fax:  703  308-0511 

Email:  kirkland.kim@epa.gov 

RIN:  2050-AE41 

3422.  REVISIONS  TO  SOUD  WASTE 

LANDFILL  CRITERIA— LEACHATE 

REaRCULATION  ON  ALTERNATIVE 

UNERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  6907;  42  USC 
6912:  42  USC  6944;  42  USC  6949a 

CFR  Citation:  40  CFR  258 

Legal  Deedllne:  None 

Abstract:  EPA  plans  to  propose  a  rule 
to  allow  leachate  recirculation  over 
alternative  liner  systems  which  meet 


Fax:  703  308-8433 

Email:  minnick.rhonda©epa.gov 

Mary  Cunningham,  Environmental 

Protection  Agency,  Solid  Waste  and 

Emergency  Response,  5302W, 

Washington,  DC  20460 

Phone:  703  308-8453 

Fax:  703  308-8433 

Email:  cunningham.mary@epa.gov 

RIN:  2050-AE54 


Proposed  Rule  Stage 


the  performance  standard  specified  by 
the  municipal  solid  waste  landfill 
(MSWLF)  criteria.  The  performance    ' 
determination  would  be  made  by  the 
state  director  of  an  approved  MSWLF 
program.  EPA  also  plans  to  propose  a 
new  section  to  the  MSWLF  criteria 
which  will  allow  the  alternative  of 
clean  closure  of  landfills  rather  than 
require  the  installation  of  a  landfill  cap, 
which  would  allow  the  solid  waste  in 
the  MSWLF  to  be  totally  removed  from 
the  site  and  be  properly  disposed  of 
at  another  site.  Finally,  EPA  plans  to 
propose  an  additional  factor  to  258.54 
for  determining  the  frequency  of 
ground  water  monitoring  for  the 
detection  monitoring  program  specified 
in  this  subpart.  The  additional  factor 
for  consideration  concerns  liner 
performance  where  there  is  some  direct 
system  for  determining  liner 
performance.  However,  the  minimum 
monitoring  frequency  would  still  be  no 
less  than  once  a  year  as  stated  in  the 
existing  regulation. 


Action 


Data 


FR  CHa 


NoOA  Request  for        04/06/00  65  FR  18014 

Information  and 

Data 
NPRM  12/00/02 

Reguletory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levele  Affected:  State, 
Local,  Tribal 

Additional  Information:  SAN  No.  4230 

Sectors  Affscted:  562  Waste 
Management  and  Remediation  Services 

Agency  Contact:  Dwight  Hlustick, 
Environmental  Protection  Agency, 
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Proposed  Rule  Stage 


Solid  Waste  and  Emergency  Response, 

5306W,  Washington,  DC  20460 

Phone:  703  308-8647 

Fax:  703  308-8686 

Email:  hlustick.dwightdepa.gov 

Deborah  Hanlon,  Environmental 

Protection  Agency,  Solid  Waste  and 

Emergency  Response,  5306W, 

Washington,  DC  20460 

Phone:  703  308-5824 

Fax:  703  308-8686 

Email:  hanlon.deborah@epa.gov 

RIN:  205O-AE67 

3423.  MODIFICATIONS  TO  RCRA 
RULES  ASSOaATED  WITH  SOLVENT- 
CONTAMINATED  SHOP  TOWELS  AND 
WIPES 

Regulatory  Plan:  This  entry  is  Seq.  No. 

129  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2050-AE51 

3424.  REVISION  OF  WASTEWATER 
TREATMENT  EXEMPTIONS  FOR 
HAZARDOUS  WASTE  MIXTURES 

Reguletory  Plan:  This  entry  is  Seq.  No. 

130  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2050-AE84 

3425.  INCREASE  METALS 
RECLAMATION  FROM  P006  WASTE 
STREAMS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

131  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2050-AE97 

3426.  REVISIONS  TO  THE  DEFINITION 
OF  SOUD  WASTE 

Reguletory  Plen:  This  entry  is  Seq.  No. 

132  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2050-AE98 

3427.  REVISIONS  FOR 
TRANSBOUNDARY  SHIPMENTS  OF 
HAZARDOUS  WASTE  FOR 
RECOVERY  WriHIN  THE 
ORGANIZATION  FOR  ECONOMIC 
COOPERATION  AND  DEVELOPMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6901  et  seq 

CFR  Citation:  40  CFR  262  subpart  H 
(Revision) 


Legal  Deedllne:  None 

Abetract:  The  Agency  is  considering 
changing  the  existing  regulation  40  CFR 
262  subpart  H,  which  regulates 
transboundary  movement  of  hazardous 
waste  within  all  countries  that  are 
members  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD).  This  regulation 
would  be  amended  to  comply  with 
changes  passed  by  the  OECD  Council. 
Existing  waste  lists  may  be  restructiired 
to  comply  with  the  new  OECD  Waste 
lists.  As  such,  previously  existing  waste 
lists  may  be  renamed  according  to 
adopted  OECD  terminology.  Shipments 
of  small  waste  amounts  destined  for 
laboratory  analysis  may  be  exempted 
from  filing  certain  paperwork 
requirements  that  are  otherwise 
required.  A  certificate  of  recovery  may 
be  required  upon  final  recovery  of 
wastes  and  timeframes  for  recovery 
operations  may  be  changed  to  reflect 
the  decisions  made  by  the  OECD 
Council. 

Timetable: 


Action 


Date         FR  CHa 


NPRM  06/00^3 

Direct  Final  Rule  -         06/00/03 

Revisions  for 

TranstXHjndary 
I    Stiipments  of 

Hazardous  Waste 

Regulatory  Flexibility  Anslysis 
Required:  No 

Small  Entitles  Affsctsd:  No 

Government  I.evel8  Affected:  Federal 

Additional  information:  SAN  No.  4606 

Agency  Contact:  Rick  Picardi, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5304W,  Washington,  DC  20460 

Phone:  703  308-8879 

Fax:  703  308-0514 

Email:  picardi.rick@epa.gov 

Frank  McAlister,  Environmental 

Protection  Agency,  Solid  Waste  and 

Emergency  Response,  OS-341,  5304W 

Phone:  703  308-8196 

Fax:  703  308-0514 

Email:  mcalister.frankdepa.gov 

RIN:  2050-AE93 

3428.  •  RCRA  BURDEN  REDUCTION 
INITIATIVE,  PHASE  2 

Priority:  Other  Significant 

Legal  Authority:  42  USC  6907;  42  USC 
6912(a);  42  USC  6921  to  6927;  42  USC 


6930;  42  USC  6934;  42  USC  6935;  42 
USC  6937  to  6939;  42  USC  6944;  42 
USC  6949(a);  42  USC  6974;  PL  104-13 

CFR  Citation:  40  CFR  260;  40  CFR  261; 
40  CFR  264;  40  CFR  265;  40  CFR  266; 
40CFR268;40CFR270 

Legel  Deedllne:  None 

Abetract:  As  part  of  its  response  to  the 
Paperwork  Reduction  Act,  OSW  formed 
the  RCRA  Burden  Reduction  Initiative. 
The  Initiative  group  reviewed  all  of  the 
RCRA  paperwork  reporting  and 
recordkeeping  requirements,  and 
developed  ideas  for  streamlining  or 
eliminating  a  third  of  them.  On  January 
17,  2002,  a  proposed  rule  was 
published  in  the  Federal  Register  with 
these  ideas.  As  part  of  the  second  phase 
of  the  Initiative,  we  are  considering 
proposing  additional  burden  reduction 
ideas. 

Timetable: 


Action 


Data         FR  CMa 


NPRM 


05AXV03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  L^vela  Affected:  Federal, 
State,  Local,  Tribal 

Additional  information:  SAN  No.  4735 

Agency  Contact:  Robert  Burchard, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5302W,  Washington,  DC  20460 

Phone:  703  308-8450 

Fax:  703  308-8433 

Email:  burchard.robertdepa.gov 

RIN:  2050-AFOl 

3429.  PROJECT  XL  SITE-SPEaRC 
RULEMAKING  FOR  ANNE  ARUNDEL 
COUNTY  MILLERSVILLE  LANDFILL. 
SEVERN.  MARYLAND 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6907;  42  USC 
6912;  42  USC  6945;  42  USC  6949) 

CFR  Citation:  40  CFR  258 

Legel  Deedllne:  None 

Abstract:  Anne  Arundel  County 
proposes  to  demonstrate  that  a 
bioreactor  with  an  alternative  liner 
system  is  as  effective,  or  superior  to 
a  bioreactor  with  the  standard 
composite  liner  currently  allowed  by 
regulations.  The  main  goal  of  this 
project  is  to  deliver  superior 
environmental  performance  (SEP)  by 
capturing  the  additional  airspace 
gained  by  accelerated  decomposition  of 
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the  waste.  This  benefits  the  County  and 
its  citizens  by  prolonging  the  life  of  the 
landfill  and  thereby  postponing  the 
siting  of  new  solid  waste  management 
facilities,  with  their  attendant  social 
impacts,  environmental  impacts,  and 
economic  costs. 


Email:  hlustick.dwightdepa.gov 
RIN:  2090-AA25 


FR  cm 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  EntMss  Affsctsd:  No 

Govsrmnent  Levels  Affected:  State. 

Local 

Additional  Information:  SAN  No.  4534 

Agency  Contact:  Sherri  Walker. 

Environmental  Protection  Agency. 

Office  of  the  Administrator,  1807T, 

Washington,  IX  20460 

Phone:  202  566-2186 

Fax:  202  566-2200 

Email:  walker.sherrieepa.gov 

Dwight  Hlustick,  Environmental 

Protection  Agency,  Office  of  the 

Administrator,  5306W.  Washington.  DC 

20460 

Phone:  703  308-8647 

Fax:  703  308-8686 


3430.  PROJECT  XL  SITE-SPECIFIC 
RULEMAICING  FOR  THE  IBM 
SEMICONDUCTOR  MANUFACTURING 
FACILITY  IN  HOPEWELL  JUNCTION. 
NEW  YORK 
Priority:  Substantive.  Nonsignificant 

LAgsl  AiittMrity:  42  USC  6905:  42  use 
6912(a);  42  USC  6921,  42  USC  6922; 
42  USC  6924(y):  42  USC  6938 

CFR  Citation:  40  CFR  261.4(a) 

Legal  Deadline:  None 

Abstract:  This  rulemaking  provides  a 
site-specific  exclusion  from  the 
regulatory  definition  of  solid  waste  for 
certain  wastewater  treatment  sludges 
(otherwise  designated  as  Hazardous 
Waste  No.  F006)  when  they  are  used 
as  ingredients  in  the  production  of 
cement.  Without  this  exclusion,  the 
sludges  being  legitimately  recycled  as 
substitutes  for  raw  materials  would 
remain  subject  to  hazardous  waste 
regulatory  requirements,  including  the 
n^d  for  a  storage  permit  by  the  cement 
manufacturer,  which  is  a  major 
disincentive  to  recycling  the  sludges  in 
this  manner.  This  XL  project  tests  the 


Environmental  Protection  Agency  (EPA) 
Resource  Conservation  and  Recovery  Act  (RCRA) 


3431.  STANDARDIZED  PERMfT  FOR 
RCRA  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
142  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2050-AE44 

3432.  REVISIOtIS  TO  THE 
COMPREHENSIVE  GUIDEUNE  FOR 
PROCUREMENT  OF  PRODUCTS 
CONTAINING  RECOVERED 
MATERIALS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  42  USC  6912(a)  RCRA 

sec  6002(e) 

CFR  Citation:  40  CFR  247 

l.egal  Deadline:  None 

AbStrsct  RCRA  section  6002  and  E.O. 
13101  require  EPA  to  prepare 
guidelines  in  the  Federal  Register 
which  designate  items  that  are  or  can 
be  made  with  recovered  materials  and 


to  issue  recommendations  for 
government  procurement  of  these 
items.  Once  designated,  procuring 
agencies  are  required  to  purchase  these 
items  with  the  highest  percentage  of 
recovered  materials  practicable. 
Government  procurement  of  EPA- 
designated  items  containing  recovered 
materials  fosters  markets  for  recovered 
materials  and.  thereby,  closes  the 
recycling  loop.  To  date,  EPA  has 
designated  54  items  under  three 
Comprehensive  Procurement 
Guidelines  (CPGl,  CPG2  and  CPG3). 
EPA  has  also  issued  a  Recovered 
Materials  Advisory  Notice  (RMAN) 
with  each  CPG  which  provides 
recommendations  on  buying  the 
designated  items.  The  E.O.  requires 
EPA  to  update  the  CPG  every  two 
years.  The  newest  action  issues  final 
item  designations  in  CPG4. 


Proposed  Rule  Stage 


presumption  that  these  sludges  can  be 
safely  recycled  without  regvdatory 
oversight. 

TlmstaMs: 


Action 


FR  Cite 


NPRM  06«)6/01   66  FR  30349 

Supplemental  NPRM    12/00/02 
Final  Action  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal. 

State 

Additional  Information:  SAN  No.  4565 

Agency  Contact  Sandra  Panetta, 

Environmental  Protection  Agency. 

Office  of  the  Administrator.  1807. 

Washington,  DC  20460 

Phone:  202  566-2184 

Fax:  202  566-2200 

Email:  panetta.sandra@epa.gov 

David  Fagan,  Environmental  Protection 

Agency,  Office  of  the  Administrator. 

5301W,  Washington.  DC  20460 

Phone:  703  308-0603 

Fax:  703  308-0513 

Email:  fagan.david@epa.gov 

RIN:  2090-AA29 


Rnal  Rule  Stage 


Timetable: 


Action 


Dale 


FR  Cite 


Notice  "  Paper 

Products  Recovered 

Materials  Advisory 

Notice 
Notice  ~  Recovered 

Materials  Advisory 

Notice  I  Update 
NPRM  (CPG3  and 

RMAN  3) 
Notice  Notice  of 

Availability  of  Final 

Document 
Firwl  Action  (CPG3 

and  RMAN  3) 
NPRM  (CPG4  and 

RMAN  4) 
Final-CPG4  (CPG4 

and  RMAN  4) 
NPRM-CPG5 


06A)8/98  63  FR  31214 


06/08/98  63  FR  31217 


08/26/98 
01/19/00 

01/19/00 
08/28/01 
12/0OA)2 
03«)0/03 


63  FR  45558 
65  FR  3082 

65  FR  3069 

66  FR  45256 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affsctsd:  Businesses. 
Governmental  Jurisdictions 
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Rnal  Rule  Stage 


Govemmsnt  L«vsls  Affsctsd:  Federal. 
State,  Local 

Additional  Information:  SAN  No.  3545 

Sectors  Affsctsd:  92111  Executive 
Offices;  92119  All  Other  General 
Government 

Agsncy  Contact:  Terry  Grist. 
Environmental  Protection  Agency, 
Solid  Waste  and  Emergency  Response, 
5306W,  Washington,  DC  20460 
Phone:  703  308-7257 
Fax:  703  308-8686 
Email:  grist.terry@epa.gov 

RIN:  2050-AE23 

3433.  MANAGEMENT  OF  CEMENT 
KILN  DUST  (CKO) 

Rsgulatory  Plan:  This  entry  is  Seq.  No. 
141  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  2050-AE34 

3434.  CRITERIA  FOR 
CUkSSIFICATION  OF  SOUD  WASTE 
DISPOSAL  FACILITIES  AND 
PRACTICES  AND  CRITERIA  FOR 
MUNiaPAL  SOUD  WASTE 
LANDRLLS:  DISPOSAL  OF 
RESIDENTIAL  LEAD-BASED  PAINT 
WASTE 

Priority:  Substantive.  Nonsignificant 

l.egal  Autiiority:  42  USC  6907(a)(3);  42 
USC  6912(a);  42  USC  6944;  42  USC 
6949a 

CFR  Citation:  40  CFR  257;  40  CFR  258 

Legal  Deadline:  None 

AtMtract:  To  help  accelerate  the  pace 
of  lead-based  paint  removal  from 
residences,  and  thereby  reduce 
exposure  to  children  and  adiUts  from 
the  health  risks  associated  with  lead, 
the  Agency  plans  to  expressly  allow 
residential  lead-based  paint  waste  to  be 
disposed  of  in  construction  and 
demolition  landfills.  The  rule  would 
revise  the  definition  of  "municipal 
solid  waste  landfill  (MSWLF)  unit." 
and  add  definitions  of  "construction 
and  demolition  landfill"  and 
"residential  lead-based  paint  waste  in 
the  Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices 
(part  257)  and  Criteria  for  Mimicipal 
Solid  Waste  Landfills  (part  258). 

Tlmetabls: 


Action 


Dale         FR  CHe 


FR  on* 


NPRM 

Direct  Final  Rule 


1(V23/01   66  FR  53566 
10/23/01   66  FR  53535 


Withdraw  Direct  Final    12/28/01   66  FR  67108 

Rule 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affsctsd:  No 

Government  l.svsis  Affsctsd:  Federal. 
State 

Additional  Information:  SAN  No.  4525 

Sectors  Affsctsd:  235  Special  Trade 
Contractors;  23599  All  Other  Special 
Trade  Contractors;  562212  Solid  Waste 
Landfill 

Agsncy  Contact:  Paul  Cassidy. 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response, 

5306W,  Washington,  DC  20460 

Phone:  703  308-7281 

Fax:  703  308-8686 

Email:  cassidy.paul@epa.gov 

RIN:  2050-AE86 

3435.  MUNiaPAL  SOUD  WASTE 
LANDRLL  LOCATION  RESTRICTIONS 
FOR  AIRPORT  SAFETY 

Priority:  Substantive,  Nonsignificant 

l-egal  Auttiority:  42  USC  6902(a);  42 
USC  6907;  42  USC  6912(a);  42  USC 
6944;  42  USC  6945(c);  42  USC  6949(c) 

CFR  Citation:  40  CFR  258.10(e)-(f) 

Legal  Deadlins:  None 

AlMtract:  The  direct  final  rule  amends 
the  municipal  solid  waste  landfill 
(MSWLF)  location  restrictions  for 
airport  safety  by  adding  location 
restrictions  to  conform  with  those 
contained  in  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act 
for  the  21st  Century.  The  rule  prohibits 
the  construction  or  establishment  of  a 
new  MSWLF  within  six  miles  of  a 
public  airport  (1)  that  has  received 
grants  imder  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended, 
and  (2)  that  is  primarily  designed  for 
60  passengers  or  less.  MSWLFs  in  the 
State  of  Alaslca  are  exempt.  Because 
new  MSWLFS  are  subject  to  the 
statutory  location  restrictions  in 
addition  to  regulatory  location 
restrictions  currently  in  effect  under  40 
CFR  358.10.  EPA  has  promulgated  the 
rule  amendment  to  prevent  confiision 
regarding  applicable  location 
restrictions  for  MSWLFs  for  airport 
safety  purposes,  as  well  as  to  notify 
affected  entities  of  these  statutory 
restrictions.  EPA  also  proposed  a 


parallel  rule  identical  to  this  direct 
final  action  in  order  to  provide    • 
opportunity  for  comment  on  the  rule, 
although  we  view  the  action  as 
noncontroversial  and  do  not  anticipate 
any  adverse  comments.  If  adverse 
comments  are  received,  we  will 
withdraw  the  final  rule.  The  regulated 
entities  are:  (1)  Federal  agencies  and 
state,  local,  mimicipal  and  tribal 
governments  constructing  or 
establishing  new  MSWLFs  within  six 
miles  of  a  public  airport  and  (2) 
industries  involved  in  constructing  or 
establishing  new  landfills  within  six 
miles  of  a  public  airport. 

TImstalile: 


Action 


Date  FR  Cite 


NPRM 

Direct  Final  Rule 

Withdrawal  of  Direct 

Final  Rule 
Final  Action 


07/11/02  67  FR  45948 
07/11/02  67  FR  4591 5 
10/08/02  67  FR  62647 

01/00/03 


Regulatory  Flexibility  Analyaia 
Rsquirsd:  No 

Smsli  Entities  Affected:  No 

Government  levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  information:  SAN  No.  4575 

Sectors  Affected:  23  Construction; 
5622  Waste  Treatment  and  Disposal; 
56221  Waste  Treatment  and  Disposal; 
562212  Solid  Waste  Landfill 

Agency  Contact:  Mary  T.  Moorcones, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5306W.  Washington,  DC  20460 

Phone:  540  338-1348 

Fax:  540  338-5547 

Email:  moorcones.mary@epa.gov 

RIN:  205(>-AE91 

3436.  RESEARCH,  DEVELOPMENT, 
AND  DEMONSTRATION  PERMITS  FOR 
MUNiaPAL  SOUD  WASTE  LANDRLL 

Priority:  Substantive.  Nonsignificant 

Legal  Autt>ority:  42  USC  6907;  42  USC 
6912;  42  USC  6944;  42  USC  6949a 

*CFR  Citation:  40  CFR  258.4 

l.egal  Deadline:  None 

AtMtrsct:  EPA  is  considering  adding  a 
new  section  to  the  Criteria  for 
Municipal  Solid  Waste  Landfills 
(MSWLF)  to  allow  states  to  issue 
research,  development,  and 
demonstration  (RD&D)  permits  for 
landfill  operations  at  variance  with 
some  parts  of  the  criteria,  as  long  as 
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Hnal  Rule  Stage 


it  is  demonstrated  that  these  operations 
will  not  result  in  an  increased  risk  to 
human  health  and  the  environment. 
Waivers  of  location  restrictions, 
groimdwater  monitoring,  corrective 
action  requirements,  the  financial 
assurance  criteria,  and  explosive  gases 
control  would  not  be  allowed  by  this 
action.  EPA  is  considering  this 
alternative  to  stimulate  new 
technologies  and  alternatives  in  the 
landfilling  of  municipal  solid  waste. 

Timetable: 


Action 


FR  CM* 


NoDA- Request  for       04A)6/00  65  FR  18014 

Information  and 

Data 
NPRM  06/10/02  67  FR  39662 

Final  Action  07/00/03 

Regulatory  Hexit>iiity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  State. 
Local 

Additionai  Information:  SAN  No.  4588 

Sectors  Affected:  562  Waste 
Management  and  Remediation  Services 

Agency  Contact:  Dwight  Hlustick. 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response. 

5306W.  Washington.  DC  20460 

Phone:  703  308-8647 

Fax:  703  308-8686 

Email:  hlustick.dwight@epa.gov 

Deborah  Hanlon.  Environmental 

Protection  Agency,  SoUd  Waste  and 

Emergency  Response,  5306W. 

Washington.  DC  20460 

Phone:  703  308-5824 

Fax:  703  308-8686 

Email:  hanlon.deborah@epa.gov 

RIN:  2050-AE92 


3437.  OFFICE  OF  SOUD  WASTE 
BURDEN  REDUCTION  PROJECT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
143  in  part  II  of  this  issue  of  the 
Federal  Register. 

RNH:  2050-AE50 


3438.  •  LAND  DISPOSAL 
RESTRICTIONS;  NATIONAL 
TREATMENT  VARIANCE  FOR 
RADIOACT1VELY  CONTAMINATED 
CADMIUM,  MERCURY.  AND  SILVER 
WASTE  BATTERIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  40  CFR  268:  40  CFR  278 

Legal  Deadline:  None 

Abstract:  In  response  to  a  rulemaking 
petition  from  the  Department  of  Energy, 
the  United  States  Environmental 
Protection  Agency  is  planning  to  grant 
the  requested  national  treatment 
variance  by  designating  new  treatment 
subcategories  for  radioactively 
contaminated  cadmium-,  mercury-,  and 
silver-containing  batteries.  The  current 
treatment  standards  of  thermal  recovery 
for  cadmium  batteries  and  of  roasting 
and  retorting  for  mercury  batteries  are 
technically  inappropriate  because  any 
recovered  metals  would  likely  contain 
residual  radioactive  contamination  and 
be  unusable.  The  current  numerical 
treatment  standard  for  silver  batteries 
is  also  inappropriate  because  of  the 
potential  increase  in  radiation  exposure 
to  workers  associated  with  manually 
segregating  silver-containing  batteries 
for  the  purpose  of  treatment. 
Macroencapsulation  in  accordance  with 
the  provisions  of  40  CFR  268.45  is 
proposed  as  the  required  treatment 
prior  to  land  disposal. 

Tknetable: 


FR  Cite 


NPRM 

Direct  FirMi  Rule 

NPRM  Ckxnment 

PenodEnd 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4731 

Agency  Contact:  )ohn  Austin. 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5302W,  Washington.  DC  20460 

Phone:  703  308-0436 

Fax:  703  308-8433 

Email:  austin.iohn@epa.gov 

RIN:  2050-AE99 


3439.  •  E-CYCLING  PILOT  PROJECT 
FOR  REGION  3  STATES  (ECOS); 
STREAMUNING  RCRA  REGULATIONS 
TO  ENCOURAGE  REUSE, 
RECYCUNG,  AND  RECOVERY  OF 
ELECTRONIC  EQUIPMEIfT 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Autfwrlty:  42  USC  6905: 42  USC 
6912(a):  42  USC  6921;  42  USC  6922; 
42  USC  6924(y):  42  USC  6938 

CFR  Citation:  40  CFR  261.4(a)(24);  40 
CFR  261.40 

Legal  Deedllne:  None 

Abstract:  This  project  is  the  result  of 
an  Environmental  Council  of  States 
(ECOS)  partnership  agreement  that  EPA 
Region  3  entered  into  with  the  six  State 
environmental  agencies.  As  part  of  the 
partnership  agreement,  the  region 
agreed  to  prepare  a  regional  rule  and 
to  expedite  its  promulgation  by  using 
the  direct  final  rulemaking  process.  By 
using  this  innovative  approach  to  have 
a  regional  e-Cycling  Pilot  Project.  EPA 
Region  3  and  the  Mid-Atlantic  States 
(DE,  DC.  MD.  PA.  VA.  WV)  will  be  able 
to  provide  additional  information  about 
EPA's  national  proposed  cathode  ray 
tube  (CRT)  exclusion  from  the 
definition  of  solid  waste  (e.g.,  CRTs  are 
the  video  display  components  of 
televisions  and  computer  monitors). 
The  Regional  e-Cycling  Pilot  Project 
could  serve  as  a  model  for  electronic 
recycling  nationwide,  and  the  States 
believe  that  the  recycling  program  will 
function  effectively  as  a  result  of  this 
regulatory  flexibility. 

Timetable: 


10/07/02  67  FR  62626 
10«)7/02  67  FR  62618 
11/06/02 


Action 


one  FR  cue 


Direct  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Fedmal. 

State.  Local 

Additional  Information:  SAN  No.  4701 

Sectors  Affected:  56292  Materials 
Recovery  Facilities;  56211  Waste 
Collection 

Agsncy  Contact  Marie  Holman. 

Environmental  Protection  Agency, 

Regional  Office  Philadelphia.  3EI00. 

Washington.  DC  20460 

Phone:  215  814-5463 

Fax:  215  814-2783 

Email:  holman.marie@epa.gov 
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Final  Rule  Stage 


Charles  Howland,  Environmental 

Protection  Agency,  Regional  Office 

Philadelphia,  3RC00.  Washington,  DC 

20460 

Phone:  215  814-2645 

Fax:  215  814^2783 

RIN:  2003-AAOO 

3440.  PIHXIECT  XL  —  ORTHO-MCNEIL 
PILOT  PROJECT  ALLOWING  ON-SITE 
TREATMENT  OF  LOW-LEVEL  MIXED 
WASTES  WITHOtJT  RCRA  PERMIT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  6905:  42  USC 
6912(a);  42  USC  6921;  42  USC  6922; 
42  USC  6924(y);  42  USC  6938 

CFR  Citation:  40  CFR  261 


Legal  Deadline:  None 

Abstract:  This  site-specific  rulemaking 
would  allow  Ortho-McNeil 
Pharmaceutical  to  treat  small  volumes 
of  low-level  mixed  wastes  on-site  using 
a  bench-scale  catalytic  oxidizing 
treatment  unit.  This  treatment 
effectively  destroys  the  organic 
component  of  the  wastestream,  yielding 
a  residual  that  is  only  a  low-level 
radioactive  waste. 

Timetable: 


Action 


FR  Git* 


NPRM 
Final  Action 


07/24/01   66  FR  38395 
06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4439 

Agency  Contact:  Sandra  Panetta, 

Environmental  Protection  Agency, 

Office  of  the  Administrator.  1807, 

Washington.  DC  20460 

Phone:  202  566-2184 

Fax:  202  566-2200 

Email:  panetta.sandra@epa.gov 

Donna  Perla.  Environmental  Protection 
Agency.  Office  of  the  Administrator, 
1807T,  Washington.  DC  20460 
Phone:  202  566-2177 
Fax:  202  566-2211 

Email:  perla.donna@epa.gov 
RIN:  209O-AA14 


Environmental  Protection  Agency  (EPA) 
Resource  Conservation  and  Recovery  Act  (RCRA) 


Long-Term  Actions 


3441 .  STANDARDS  FOR  THE 
MANAGEMENT  OF  COAL 
COMBUSTION  WASTES  GENERATED 
BY  COMMERCIAL  ELECTRIC  POWER 
PRODUCERS 

Priority:  Economically  Significant 

Unfunded  Mandates:  This  action  may 
affect  the  private  sector  under  PL  104- 
4. 

Legal  Authority:  42  USC  6907(a)(3):  42 
USC  6944(a) 

CFR  Citation:  40  CFR  257 

Legal  Deedllne:  None 

Abstract:  This  action  is  for  the 
development  of  proposed  RCRA 
subtitle  D  regulations  for  the 
management  of  coal  combustion  wastes 
in  landfills  and  surface  impoundments 
that  are  generated  by  producers  of 
electric  power,  including  electric 
utilities  and  independent  power 
producers.  On  April  25,  2000  EPA 
issued  a  regulatory  determination  for 
fossil  fuel  combustion  wastes  (65  FR 
32214,  May  22,  2000).  The  purpose  of 
the  determination  was  to  decide 
whether  certain  wastes  from  the 
combustion  of  fossil  fuels  (including 
coal,  oil  and  natural  gas)  should  remain 
exempt  from  subtitle  C  (management  as 
hazardous  waste]  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  the  coal,  oil  and  natural  gas 
combustion  wastes  that  were  addressed. 
The  Agency's  decision  was  to  retain  the 
exemption  frt)m  hazardous  waste 


management  for  all  of  the  fossil  fuel 
combustion  wastes.  However,  the 
Agency  also  determined  and 
aimounced  that  waste  management 
regulations  under  RCRA  subtitle  D 
(management  as  non-hazardous  wastes) 
are  appropriate  for  certain  coal 
combustion  wastes  that  are  disposed  in 
landfills  and  surface  impoundments. 
The  utility  industry  has  made 
significant  improvements  in  its  waste 
management  practices  over  recent 
years,  and  most  state  regiilatory 
programs  are  similarly  improving. 
Nevertheless,  public  comments  and 
other  analyses  have  convinced  the 
Agency  that  coal  combustion  wastes 
could  pose  risks  to  human  health  and 
the  environment  if  they  are  not 
properly  managed.  There  is  sufficient 
evidence  that  adequate  controls  may 
not  be  in  place.  For  example,  while 
most  states  can  now  require  newer 
waste  management  units  to  include 
liners  and  groundwater  monitoring,  62 
percent  of  existing  utility  surfece 
impoundments  do  not  have 
groundwater  monitoring.  In  the 
Agency's  view,  this  justifies  the 
development  of  national  regulations. 
We  note,  however,  that  some  waste 
management  units  may  not  warrant 
liners  and/or  groundwater  monitoring, 
depending  on  site-specific 
characteristics.  The  Agency  is  initiating 
this  action  to  develop  and  issue 
appropriate  waste  management 
regulations  under  Subtitle  D  of  RCRA. 


Tlmetrt>le: 


Action 


FR  Cite 


NPRM 


01/00/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal. 

State,  Local,  Tribal 

Federalism:  Undetermined 

Additionai  Information:  SAN  No.  4470 

Sectors  Affected:  221112  Fossil  Fuel 
Electric  Power  Generation 

Agency  Contact:  Dennis  Ruddy. 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5306W.  Washington,  DC  20460 

Phone:  703  308-8430 

Fax:  703  308-8686 

Email:  ruddy.dennis@epa.gov 

RIN:  2050-AE81 

3442.  STAfWARDS  FOR  THE 
MANAGEMENT  OF  COAL 
COMBUSTION  WASTES  —  NON- 
POWER  PRODUCERS  AND 
MINERLUNG 

Priority:  Economically  Significant 

UnfurMM  MandatSS:  This  action  may 
affect  the  private  sector  under  PL  104- 
4. 

Legal  Authority:  42  USC  6907(a)(3):  42 
USC  6944 

CFR  Citation:  40  CFR  257 
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Long-Term  Actkms 


None 

Abstract  EPA  is  developing  a 
proposed  regulation  for  the 
management  of  coal  combustion  wastes 
that  are  generated  by  non-electric 
utility  coal  burners  and  managed  in 
landfills  and  surface  impoundments, 
and  for  the  practice  of  minefiUing  of 
coal  combustion  wastes.  On  April  25. 
2000  EPA  issued  a  regulatory 
determination  for  fosjj^l  fuel 
combustion  wastes  {^FR  32214.  May 
22.  2000)  to  announce  its  decision  that 
certain  wastes  from  the  combustion  of 
fossil  fuels  (including  coal,  oil  and 
natural  gas)  should  remain  exempt  from 
subtitle  C  (management  as  hazardous 
waste)  of  RCRA.  This  regulatory 
determination  also  announced  that 
regulations  under  RCRA  subtitle  D 
(management  as  nonhazardous  wastes) 
are  appropriate  for  management  of 
certain  coal  combustion  wastes  that  are 
disposed  in  landfills  and  surface 
impoundments.  In  addition.  EPA  stated 
its  plan  to  consult  with  the  U.S. 
Department  of  the  Interior  on 
appropriate  measures  under  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  or  RCRA  or  some 
combination  of  both,  to  address  the 
disposal  of  coal  combustion  wastes 
when  used  for  minefilling  in  surface  or 
underground  mines. 
Although  industry  has  made  significant 
improvements  in  waste  management 
practices  over  recent  years,  and  most 
State  regulatory  programs  are  similarly 
improving,  public  conunents  and  other 
analyses  have  convinced  the  Agency 
that  coal  combustion  wastes  could  pose 
risks  to  human  health  and  the 
environment,  if  they  are  not  properly 
managed.  There  is  sufficient  evidence 
that  adequate  controls  may  not  be  in 
place.  For  example,  while  most  States 
can  now  require  newer  waste 
management  units  to  include  liners  and 
groundwater  monitoring,  less  than 
about  50  percent  of  existing  nonutility 
landfills  are  lined  (these  statistics 
exclude  mimicipal  solid  waste  landfills 
which  are  not  the  subject  of  this 
action).  EPA  acknowledges  that  some 
waste  management  units  may  not 
warrant  liners  and/or  groundwater 
monitoring,  depending  on  site-specific 
characteristics.  The  Agency  also 
decided  that  the  practice  of  minefilling 
coal  combustion  wastes  could  present 
a  danger  to  human  health  and  the 
environment  under  certain 
circumstances.  Since  there  are  few 
states  that  currently  operate 


comprehensive  programs  that 
specifically  address  the  imique 
circumstances  of  minefilling.  the 
Agency  believes  national  re^gulations 
under  RCRA  subtitle  D  and/or  SMCRA 
may  be  appropriate. 

Timetable: 

ACtiOH 


FR  Cite 


NPRM 


01/00/04 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 
Government  levels  Affected:  Federal. 
State.  Local,  Tribal 
Federalism:  Undetermined 
Additionai  Information:  SAN  No.  4469 

Sectors  Affected:  311  Food 
Manufacturing;  313  Textile  Mills;  337 
Furniture  and  Related  Product 
Manufacturing;  2121  Coal  Mining;  322 
Paper  Manufacturing;  325  Chemical 
Manufacturing;  331  Primary  Metal 
Manufacturing;  336  Transportation 
Equipment  Manufacturing;  62  Health 
Care  and  Social  Assistance;  22112 
Electric  Power  Transmission,  Control 
and  Distribution 

Agency  Contact:  Dennis  Ruddy, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergencv  Response, 

5306W,  Washington.  DC  20460 

Phone:  703  308-8430 

Fax:  703  308-8686 

Email:  ruddy.dennis@epa.gov 

RIN:  2050-AE83 


States  who  choose  to  collect  manifest 
information.  The  Agency  intends  to 
pursue  an  optional  approach  that 
would  use  information  technologies  to 
conduct  the  manifest  process 
electronically,  thereby  reducing 
paperwork  burden,  and  improving  the 
speed  and  accuracy  of  preparing, 
transmitting,  and  recordkeeping  the 
manifest  form.  In  addition,  the  Agency 
intends  to  standardize  further  the 
manifest  form  elements,  and  to  specify 
one  format  for  the  manifest  that  may 
be  used  in  all  states.  The  Agency  also 
intends  to  aimounce  standard 
requirements  for  tracking  rejected 
wastes,  container  residues,  and 
international  shipments  of  hazardous 
wastes. 

Timetable: 


3443.  HAZARDOUS  WASTE  MANIFEST 
REGULATION 

Priority:  Other  Significant 

|.egal  AuttK>rity:  42  USC  6922  RCRA 
sec  3002;  42  USC  6923  RCRA  sec  3003; 
42  USC  6924  RCRA  sec  3004;  42  USC 
6926  RCRA  sec  3006;  PL  105-277;  Title 
17  Government  Paperwork  Elimination 
Act 

CFR  Citation:  40  CFR  260;  40  CFR  262; 
40  CFR  263;  40  CFR  264;  40  CFR  265; 
40  CFR  271 

Legal  Deadline:  None 

Abstract:  The  Uniform  Hazardous 
Waste  Manifest  (Form  8700-22)  is  a 
multi-copy  form  used  to  identify  the 
quantity,  composition,  origin,  routing, 
and  destination  of  hazardous  waste 
during  its  transportation.  The  manifest 
system's  current  reliance  on  paper 
results  in  significant  paperwork  and 
cost  burden  to  waste  handlers  and 


DM* 


FR  CM* 


NPRM 
Final  Action 


05/22A)1 
12AXV03 


66  FR  28240 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal, 

State 

Additional  information:  SAN  No.  3147 

Sectors  Affected:  2111  Oil  and  Gas 
Extraction;  2122  Metal  Ore  Mining; 
2211  Electric  Power  Generation, 
Transmission  and  Distribution;  3221 
Pulp,  Paper,  and  Paperboard  Mills;  323 
Printing  and  Related  Support  Activities; 
325  Chemical  Manufacturing;  326 
Plastics  and  Rubber  Products 
Manufacturing;  331  Primary  Metal 
Manufactiuing:  332  Fabricated  Metal 
Product  Manufacturing;  482  Rail 
Transportation;  483  Water 
Transportation;  484  Truck 
Transportation;  5621  Waste  Collection; 
5622  Waste  Treatment  and  Disposal 

Agency  Contact  Rich  Lashier, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5304W,  Washington,  DC  20460 

Phone:  703  308-8796 

Fax:  703  308-0522 

Email:  lashier.richdepa.gov 

Bryan  Groce,  Environmental  Protection 

Agency,  Solid  Waste  and  Emergency 

Response.  5304W,  Washington.  IX; 

20460 

Phone:  703  308-8750 

Fax:  703  308-0522 

Email:  groce.bryanOepa.gov 

RIN:  2050-AE21 
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3444.  REGULATKXI  OF  HAZARDOUS 
OIL-BEARING  SECONDARY 
MATERIALS  FROM  PETROLEUM 
REHMNG  INDUSTRY  AND  OTHER 
HAZARDOUS  SECONDARY 
MATERIALS  PROCESSED  IN  A 
GASIFICATION  SYSTEM 

Priority:  Other  Significant 

Legal  Authority:  42  USC  6905;  42  USC 
6912(a);  42  USC  6921;  42  USC  6922; 
42  USC  6923;  42  USC  6924;  42  USC 
6925;  42  USC  6926;  42  USC  6927;  42 
USC  6930;  42  USC  6934;  42  USC  6935; 
42  USC  6937;  42  USC  6938;  42  USC 
6939;  ... 

CFR  Citation:  40  CFR  260;  40  CFR  261 

Legal  Deadline:  None 

Abstract  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  considering 
finalizing  revisions  to  the  RCRA 
hazardous  regulations  to  exclude  oil- 
bearing  secondary  materials,  generated 
by  the  petroleum  refining  industry  and 
others,  from  the  definition  of  solid 
waste  if  the  materials  are  destined  to 
be  processed  in  a  gasification  device 
manufecturing  synthesis  gas  fuel.  We 
are  considering  this  exclusion  iii  order 
to  clarify  and  simplify  RCRA 
jurisdiction,  and  to  be  consistent  with 
other  comparable  existing  exclusions. 
EPA  is  also  considering  finalizing  an 
exclusion  for  certain  organic-containing 
materials  that  are  gasified  and  are 
generated  by  industries  other  than 
petroleum  refining. 

Timetable: 


Action 


FR  Cite 


NPRIWI  03/25/02  67  FR  13683 

Final  Action  11/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  4411 

Sectors  Affected:  32411  Petroleum 
Refineries 

Agency  Contact:  Elaine  Eby, 
Environmental  Protection  Agency, 
Solid  Waste  and  Emergency  Response, 
5302W,  Washington,  DC  20460 
Phone:  703  308-8449 
Fax:  703  308-8433 
Email:  eby.elainedepa.gov 

Rick  Brandes,  Environmental  Protection 
Agency,  Solid  Waste  and  Emergency 
Response,  5302W,  Washington.  IXZ 
20460 


Phone:  703  308-8871 

Fax:  703  308-8433 

Email:  brandes.williamOepa.gov 

RIN:  205O-AE78 


3445.  RNAL  DETERMINATION  OF  THE 
APPLICABILITY  OF  THE  TOXICITY 
CHARACTERISTIC  RULE  TO 
PETROLEUM  CONTAMMATED  MEDIA 
AND  DEBRIS  FROM  UNDERGROUND 
STORAGE  TANKS 

Priority:  Substantive,  Nonsignificant 

Legal  Autfiorlty:  42  USC  6921  RCRA 
sec  3001 

CFR  Citation:  40  CFR  261 

l.egal  Deadline:  None 

Abstract:  In  the  final  hazardous  waste 
Toxicity  Characteristic  (TC)  rule 
published  in  June  1990,  EPA  decided 
to  temporarily  defer  application  of  the 
TC  rule  to  petroleimi-contaminated 
media  and  debris,  such  as  soils  and 
groundwater,  that  result  from 
underground  storage  tank  (UST) 
corrective  actions.  This  rule  is  part  of 
the  Agency's  commitment  to  make  a 
final  determination  regarding  the  UST 
temporary  deferral.  The  temporary 
deferral  was,  in  part,  based  on  the 
Agency's  concern  that  without  such  a 
deferral,  UST  cleanup  procedures 
would  be  adversely  affected,  resulting 
in  delays  in  remedial  action  and 
increases  in  remediation  costs.  Since 
this  action  is  deregulatpry,  there  are  no 
adverse  effects  on  small  businesses,  or 
on  State,  local,  or  tribal  governments. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


02/12/93  58  FR  8504 
12/0(V04 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Additionai  Information:  SAN  No.  3189 

Agency  Contact:  Sammy  Ng, 
Environmental  Protection  Agency, 
Solid  Waste  and  Emergency  Response, 
5401G,  Washington,  DC  20460 
Phone:  703  603-7166 
Fax:  202  260-9163 
Email:  ng.sammy@epa.gov 

RIN:  2050-AD69 


3446.  LISTING  DETERMINATION  OF 
WASTES  GENERATED  DURING  THE 
MANUFACTURE  OF  AZO, 
ANTHRAQUINONE,  AND 
TRIARYLMETHANE  DYES  AND 
PIGMENTS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  6921  RCRA 
sec  3001;  42  USC  9602  Superfund 
(CERCLA)  sec  102 

CFR  Citation:  40  CFR  261;  40  CFR  264; 
40  CFR  265;  40  CFR  271;  40  CFR  302 

Legal  Deadline:  None 

Abstract:  This  action  addresses  the 
potential  human  health  and 
environmental  risks  posed  by  wastes 
frtim  the  manufacture  of  dyes  and 
pigments,  and  determines  whether 
these  wastes  should  be  listed  as 
hazardous  wastes  under  RCRA  to 
control  any  potentially  unacceptable 
risks.  If  listed  under  RCRA,  these 
wastes  would  also  be  added  to  the 
CERCLA  list  of  hazardous  substances. 
This  action  will  be  implemented  by 
EPA  and  States  authorized  under 
RCRA.  There  may  be  some  small 
business  impacts.  EPA  proposed  listing 
decisions  for  most  wastes  in  1994 
(Dyes-I),  and  deferred  decisions  on 
several  others.  Two  deferred  waste 
streams  (filter  aids  and  triarylmethane 
sludges)  are  subject  to  separate 
deadlines  for  proposed  and  final  action 
(Dyes  II  rulemaking).  The  Dyes  n 
NPRM  was  published  on  July  23,  1999. 
The  rules  proposed  in  1994  and  1999 
were  incomplete  because  they  did  not 
contain  information  claimed  to  be 
confidential  by  industry.  Therefore,  a 
NODA  for  each  proposal  will  be 
necessary,  when  EPA  is  able  to  release 
an  adequate  record.  The  deadlines  are 
based  on  recent  settlement  discussions 
with  plaintiffs  in  EDF  v.  Browner,  Civil 
Action  No.  89-0598  D.D.C. 

As  part  of  the  listing  of  dyes  and 
pigments  effort,  EPA  will  also  develop 
land  disposal  restrictions  for  these  dyes 
and  pigments. 

Timetable: 


Action 


FR  Cite 


NPRM  Dyes  I 
NPRM  Dyes  II- 

Deferred  Wastes 
NPRM  Dyes  I  -  Land 

Disposal 

Restrictions 
NoDA  Dyes  I  -  See 

Additional 

Intonnation. 


12/22/94  59  FR  66072 
07/23/99  64  FR  40192 

To  Be  Determined 


To  Be  Determined 
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FR  OH* 


See 


To  Be  Determined 
To  Be  Determined 
To  Be  Determined 


NoOA  Dyes  II 

AddKional 

Informatton 
Final  Action  Dyes  I  - 

See  AdditKxial 

Information 
Final  Action  Dyes  II  ■ 

(Deferred  Wastes  - 

See  Additional 

Information 

Regulatory  Flexibility  Analysia 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 
Govamment  Levels  Affected:  Federal. 
State.  Tribal 
Additional  Information:  SAN  No.  3066 

Sectors  Affected:  325132  Organic  Dye 
and  Pigment  Manufacturing 

Agency  Contact:  Gwen  DiPietro. 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response. 

5304W.  Washington.  DC  20460 

Phone:  703  308-8285 

Fax:  703  308-0522 

Email:  dipietro.gwen0epa.gov 

Sue  Slotnick.  Environmental  Protection 

Agency.  Solid  Waste  and  Emergency 

Response.  5304W.  Washington,  DC 

20460 

Phone:  703  308-8462 

Fax:  703  308-0522 

Email:  slotnick.sue0epa.gov 

RIN:  2050-AD80 

3447.  RECYCLING  OF  CATHODE  RAY 
TUBES  (CRTS)  AND  MERCURY- 
CONTAIMNG  EQUIPMENT:  CHANGES 
TO  HAZARDOUS  WASTE 
REGULATIONS 

Priority:  Other  Significant 

Legal  Autttority:  42  USC  6912(a):  42 
use  6921:  42  USC  6922;  42  USC  6923: 
42  USC  6924:  42  USC  6925 

CFR  Citation:  40  CFR  261:  40  CFR  273 

l.egal  Deadllna:  None 

Abstract:  This  action  will  ultimately 
revise  the  existing  Federal  hazardous 
waste  regulations  to  encourage 
recycling  and  better  management  of 
Cathode  Ray  Tubes  (CRTs)  by  providing 
a  conditional  exclusion  from  the 
definition  of  solid  waste  for  CRTs  being 
recycled.  A  CRT  is  the  display 
component  of  a  television  or  computer 
monitor.  A  CRT  is  made  largely  of 
specialized  glasses,  some  of  which 
contain  lead  to  protect  the  user  from 


X-rays  inside  the  CRT.  Due  to  the  lead, 
when  they  are  disposed  of  or 
reclaimed,  some  CRTs  are  hazardous 
wastes  under  the  Federal  Resource 
Conservation  and  Recovery  Act  (RCRA) 
regulations.  This  rule  will  also 
streamline  RCRA  requirements  for 
managing  mercury-containing 
equipment  by  adding  such  equipment 
to  the  universal  waste  rule.  This  rule 
is  planned  in  response  to  a  June  9, 
1998  recommendation  on  CRT 
recycling  from  the  Common  Sense 
Initiative  (CSI)  Council  to  the 
Environmental  Protection  Agency 
(EPA),  and  in  response  to  a  petition 
from  the  Utilities  Solid  Waste  Activities 
Group  regarding  mercury-containing 
equipment.  The  goal  of  this  action  is 
to  improve  management  and  encourage 
recycling,  thereby  minimizing  disposal 
of  lead,  increasing  resource  recovery, 
and  enhancing  protection  of  human 
health  and  the  environment. 

TInwtable: 


Action 


Dale         FR  Cile 


NPRM 
Flr«l  Action 


06/12/02  67  FR  40507 
05AXV04 


which  firms  will  enter  bankruptcy  and 
not  be  able  to  cover  their  financial 
obligations  for  liability  and  closure 
costs  of  hazardous  waste  treatment, 
storage  and  disposal  facilities.  A 
bankrupt  firm  may  be  unable  to  afford 
the  proper  closure  of  a  facility  which 
would  require  the  government  to  incur 
response  costs  at  the  facility.  The  rule 
would  also  qualify  owners  and 
operators  of  RCRA  Treatment,  Storage, 
and  Disposal  Facilities  which  must 
currently  use  more  expensive  ways, 
such  as  surety  bonds  or  letters  of  credit, 
of  demonstrating  financial  assurance,  to 
use  the  less  expensive  corporate 
financial  responsibility  test  for  more  of 
their  obligations.  The  combined  savings 
frt>m  screening  out  riskier  firms  and 
making  the  test  more  available  to  viable 
firms  would  be  approximately  $19 
million  annually  in  public  and  private 
costs.  These  regulatory  amendments 
would  have  no  effect  on  local  or  tribal 
governments. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 

State.  Local,  Tribal 

Additional  Information:  SAN  No.  4092 

Sectors  Affected:  334411  Electron 
Tube  Manufacturing 

Agency  Contact:  Marilyn  Goode, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response. 

5304W.  Washington.  DC  20460 

Phone:  703  308-8800 

Fax:  703  308-0522 

Email:  goode.marilyn@epa.gov 

RIN:  2050-AE52 

3448.  RCRA  SUBTITLE  C  RNANCIAL 
TEST  CRITERIA  (REVISION) 

Priority:  Other  Significant 

Legal  Autttority:  42  USC  6912(a)  RCRA 
sec  2002(a);  42  USC  6924  RCRA  sec 
3004;  42  USC  6925  RCRA  sec  3005;  42 
USC  6926  RCRA  sec  3006 

CFR  Citation:  40  CFR  264;  40  CFR  265; 
40  CFR  280;  40  CFR  761 

Legal  Deadline:  None 

Abatract:  The  revised  financial 
responsibility  test  is  intended  to 
improve  the  current  test  in  predicting 


Action 


Date         FR  Cits 


07/01/91  56  FR  30201 
10/12/94  59  FR  51523 
12/00/03 

03/00/05 


NPRM 
NPRM 

Notice  of  Data 
Availability 
Final /Vction 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal. 

State 

AddKional  Information:  SAN  No.  2647 

Sectors  Affected:  323110  Commercial 
Lithographic  Printing:  323114  Quick 
Printing:  325131  Inorganic  Dye  and 
Pigment  Manufacturing:  325188  All 
Other  Basic  Inorganic  Chemical 
Manufacturing;  325998  All  Other 
Miscellaneous  Chemical  Product 
Manufecturing;  331311  Aliunina 
Refining:  325211  Plastics  Material  and 
Resin  Manufacturing:  32551  Paint  and 
Coating  Manufacturing:  32511 
Petrochemical  Manufacturing:  32512 
Industrial  Gas  Manufacturing:  325188 
All  Other  Basic  Inorganic  Chemical 
Manufacturing:  325193  Ethyl  Alcohol 
Manufacturing;  325199  All  Other  Basic 
Organic  Chemical  Manufacturing; 
325998  All  Other  Miscellaneous 
Chemical  Product  Manufacturing; 
311942  Spice  and  Extract 
Manufacturing;  32411  Petroleimi 
Refineries:  332813  Electroplating, 
Plating.  Polishing,  Anodizing  and 
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Coloring;  33271  Machine  Shops;  33299 
All  Other  Fabricated  Metal  Product 
Manufacturing:  333319  Other 
Commercial  and  Service  Industry 
Machinery  Manufacturing;  333999  All 
Other  General  Purpose  Machinery 
Manufacturing:  336399  All  Other  Motor 
Vehicle  Parts  Manufacturing;  334 
Computer  and  Electronic  Product 
Manufacturing:  336  Transportation 
Equipment  Manufacturing;  48422 
Specialized  Freight  (except  Used 
Goods)  Trucking,  Local;  56211  Waste 
Collection:  22111  Electric  Power 
Generation:  221112  Fossil  Fuel  Electric 
Power  Generation;  22132  Sewage 
Treatment  Facilities;  56292  Materials^ 
Recovery  Facilities 

Agency  Contact:  Dale  Rvihter, 

Enviroiunental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5303W,  Washington,  DC  20460 

Phone:  703  308-8192 

Fax:  703  308-8609 

Email:  ruhter.date@epa.gov 

RIN:  2050-AC71 


3449.  LAND  DISPOSAL 
RESTRICTIONS;  TREATMENT 
STANDARDS  FOR  SPENT  POTUNERS 
FROM  PRIMARY  ALUMINUM 
REDUCTION  (KOea)  AND 
REGULATORY  CLASSIFICATION  OF 
K088  VrminCATION  UNITS 

Priority:  Other  Significant 

Legal  Auttiority:  42  USC  6905;  42  USC 
6912(a);  42  USC  6921;  42  USC  6924 

CFR  Citation:  40  CFR  268;  40  CFR  271 

Legal  Deadline:  None 

Abstract  On  July  20,  2000,  EPA 
proposed  revisied  treatment  standards 
for  K088  wastes.  Specifically,  the 
Agency  proposed  to  lower  the  cyanide 
treatment  standard  and  reinstate  a 
treatment  standard  for  fluoride 
nonwastewaters  based  on  a  deionized 
water  leach  test.  Comments  to  the 
proposed  rule  were  significant  and 
suggest  that  there  are  significant 
treatment  issues  yet  to  be  resolved  for 
K088  waste.  The  Agency  needs  to 
further  assess  the  treatment  universe  for 
K088  and  is  considered  extending  the 
possible  date  of  a  final  nUe  or  to 
investigate  other  strategies  both 
regulatory  and  non-regulatory  to 
facilitate  recycling  of  spent  aluminum 
potliners. 


Timetable: 

Action 

Dale         FR  Cite 

NPRM 
Final  Action 

07/12/00  65  FR  42937 
10/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4233 

Sectors  Affected:  3334  Ventilation, 
Heating,  Air-Conditioning  and 
Conmiercial  Refrigeration  Equipment 
Manufacturing 

Agency  Contact:  Elaine  Eby, 
Environmental  Protection  Agency, 
Solid  Waste  and  Emergency  Response. . 
5302W,  Washington,  DC  20460 
Phone:  703  308-8449 
Fax:  703  308-8433 
Email:  eby.elaine@epa.gov 

Rick  Brandes,  Environmtntal  Protection 

Agency,  Solid  Waste  and  Emergency 

Response,  5302W,  Washington,  DC 

20460 

Phone:  703  308-8871 

Fax:  703  308-8433 

Email:  brandes.williamdepa.gov 

RIN:  205O-AE65 

3450.  NESHAPS:  STANDARDS  FOR 
HAZARDOUS  AIR  POLLUTANTS  FOR 
HAZARDOUS  WASTE  COMBUSTORS 
—  PHASE  11  COVERING  BOILERS  AND 
CERTAIN  INDUSTRIAL  FURNACES 

Priority:  Other  Significant 

Legal  Autt>ority:  42  USC  6924  RCRA 
sec  3004;  42  USC  6925  RCRA  sec  3005; 
42  USC  7412  CAA  sec  112;  42  USC 
7414  CAA  sec  114 

CFR  Citation:  40  CFR  60;  40  CFR  63; 

40  CFR  260;  40  CFR  264;  40  CFR  265; 
40  CFR  266;  40  CFR  270 

Legal  Deadline:  None 

Alwtract:  Under  the  Clean  Air  Act 
(CAA),  EPA  is  required  to  establish 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
for  most  hazardous  waste  combustors 
(HWCs)  (i.e.,  incinerators,  cement  kilns, 
boilers,  and  some  types  of  smelting 
furnaces).  In  addition,  under  the 
Resoiut»  Conservation  and  Recovery 
Act  (RCRA),  EPA  is  required  to 
establish  standards  for  aU  HWCs  as 
necessary  to  ensure  protection  of 
human  health  and  the  environment. 
The  Agency  is  in  the  process  of 


developing  a  proposal  to  address 
boilers  and  possibly  other  industrial 
furnaces,  which  combust  hazardous 
wastes. 

Timetable: 


Action 


Dslt  FR  Cite 


NPRM  Cement  Kilns  &  04/19/96  61  FR  17358 

Lightweight 

Aggregate  Kilns  & 

Incinerators 
Final  Action  MACT        06/19/98  63  FR  33782 

Fasttrack 
Final  Action  Cement      09/30/99  64  FR  52828 

Kilns  &  LWAKs  & 

Incinerators  (Final- 
Phase  I) 
NoDA  NESHAPS  07/27/00  65  FR  39581 

Standards  for  HAPs 

Boilers  &  Industrial 

Furnaces 
NPRM  Boilers  &  Other  12/00/03 

Industrial  Furr^ces 

(Phase  II) 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  3333 

Sectors  Affected:  2123  Non-Metallic 
Mineral  Mining  and  Quarrying;  2211 
Electric  Power  Generation, 
Transmission  and  Distribution;  22132 
Sewage  Treatment  Facilities:  3241 
Petroleum  and  Coal  Products 
Manufacturing;  3271  Clay  Product  and 
Refractory  Manufacturing:  3231 
Printing  and  Related  Support  Activities; 

3251  Basic  Chemical  Manufacturing; 

3252  Resin,  Sjmthetic  Rubber,  and 
Artificial  and  Synthetic  Fibers  and 
Filaments  Manufacturing:  3253 
Pesticide,  Fertilizer  and  Other 
Agricultural  Chemical  Manufacturing; 
3254  Pharmaceutical  and  Medicine 
Manufactiuing;  3255  Paint,  Coating, 
Adhesive,  and  Sealant  Manufacturing; 
3259  Other  Chemical  Product 
Manufacturing:  3271  Clay  Product  and 
Refractory  Manufacturing:  3273  Cement 
and  Concrete  Product  Manufactiuing; 
3274  Lime,  Gypsum  and  Gypsum 
Product  Manufacturing;  3279  Other 
Nonmetallic  Mineral  Product 
Manufacturing:  3327  Machine  Shops, 
Turned  Product,  and  Screw,  Nut  and 
Bolt  Manufacturing;  3328  Coating, 
Engraving,  Heat  Treating  and  Allied 
Activities;  3329  Other  Fabricated  Metal 
Product  Manufacturing;  3332  Industrial 
Machinery  Manufactiuing;  33351 
Metalworking  Machinery 
Manufacturing;  3339.  Other  General 
Purpose  Machinery  Manufacturing; 


V.^o.^l    D. 


io»<.»/17<>l       AT      KTo       OOa  I  XAr^wtAt 


TtA^AmKor    Q      OmXt  1 1 1nidaA     Aaonrla 


IftfOK 
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3341  Computer  and  Peripheral 
Equipment  Manufacturing;  3342 
Conununications  Equipment 
Manufacturing;  3343  Audio  and  Video 
Equipment  Manufactimng;  3344 
Semiconductor  and  Other  Electronic 
Component  Manufacturing;  3361  Motor 
Vehicle  Manufacturing;  3362  Motor 
Vehicle  Body  and  Trailer 
Manufacturing:  3363  Motor  Vehicle 
Parts  Manufacturing;  4227  Petroleum 
and  Petroleum  Products  Wholesalers 

Agency  Contact:  Rhonda  Minnick, 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response, 

5302W.  Washington.  DC  20460 

Phone:  703  308-8771 

Fax:  703  308-8433 

Email:  minnick.rhonda®epa.gov 

RIN:  2050-AEOl 

3451.  NESHAPS:  STANDARDS  FOR 
HAZARDOUS  AIR  POLLUTANTS  FOR 
HAZARDOUS  WASTE  COMBUSTORS 

Priority:  Other  Significant 

Legal  AuttHxHy:  42  USC  6924  RCRA 
sec  3004:  42  USC  6925  RCRA  sec  3005; 
42  USC  7412  CAA  sec  112;  42  USC 
7414  CAA  sec  114 

CFR  Citation:  40  CFR  60:  40  CFR  63: 
40  CFR  260;  40  CFR  264;  40  CFR  265; 
40  CFR  266;  40  CFR  270 

Legal  Deadline:  Final.  Judicial.  lune 
14.  2005. 

Abstract:  Under  the  Clean  Air  Act 
(CAA).  EPA  is  required  to  establish 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
for  most  hazardous  waste  combustors 
(HWCs)  (i.e..  incinerators,  cement  kilns, 
boilers,  and  some  types  of  recovery 
furnaces).  In  addition,  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  is  required  to 
establish  standards  for  all  HWCs  as 
necessary  to  ensure  protection  of 
human  health  and  the  environment. 
Consequently,  the  Agency  established 
in  the  HWC  Maximimi  Achievable 
Control  Technology  (MACT)  rule  new 
emissions  standards  for  cement  kilns, 
lightweight  aggregate  kilns,  and 
incinerators  under  CAA  authority  on 
September  30.  1999  (64  FR  52828). 


Following  promulgation,  issues  were 
raised  by  the  regulated  community 
through  informal  comments  and 
through  litigation.  A  clarification  rule 
was  proposed  on  July  3.  2001  (66  FR 
35126).  A  final  rule  changed  and 
clarified  a  subset  of  the  proposed 
amendments  to  the  final  Phase  I  nde 
(February  14.  2002.  67  FR  6968).  An 
interim  final  rule  was  issued  on 
February  13.  2002  to  establish 
amendments  to  certain  implementation 
requirements  (67  FR  6792).  EPA  plans 
to  promulgate  final  replacement 
standards  to  replace  the  interim 
standards  promulgated  on  February  13, 
2002. 
Timetabla: 


Action 

Date 

FR  cn* 

Final  -  MACT 

06/19/98 

63  FR  33782 

Fasttrack 

Final  -  Cement  Kilns  & 

09/30/99 

64  FR  52828 

LWAKs  & 

Incinerators  (Final- 

Ptiasel) 

Direct  Final  Rule  - 

07/03/01 

66  FR  35087 

Phase  1 

Amendments 

Parallel  Proposal  to 

07/03/01 

66  FR  351 24 

Direct  Final  Rule 

NPRM-Phasel  Phase 

07/03/01 

66  FR  35126 

1  Amendments 

Direct  Final  Rule  - 

10/15/01 

66  FR  52361 

Partial  Denial 

Final  (Good  Cause)  - 

11/29/01 

66  FR  63313 

Emergency 

Extension  of 

Compliance  Date 

Fioal  Action  - 

12A)6/01 

66  FR  63313 

Extension  for 

Compliance 

Intenm  Final 

02/13/02 

67  FR  6791 

Standards  for  Phase 

■ 

1  Amendments 

Final  rule  (Good 

Cause) 

Final  Rule  Standards 

02/14/02 

67  FR  6967 

forHAPsforHW 

Comtxjstors  -  Phase 

1  Amendments 

NPRM 

12/00/03 

Regulatory  Flexit)ility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal. 
State 

Federalism:  Undetermined 


Long-Term  Actions 


Additional  Information:  SAN  No.  4418 

Sectors  Affected:  2123  Non-Metallic 
Mineral  Mining  and  Quarrying;  2211 
Electric  Power  Generation, 
Transmission  and  Distribution;  22132 
Sewage  Treatment  Facilities;  3241 
Petroleum  and  Coal  Products 
Manufacturing;  3271  Clay  Product  and 
Refractory  Manufacturing;  3231 
Printing  and  Related  Support  Activities; 

3251  Basic  Chemical  Manufacturing; 

3252  Resin,  Synthetic  Rubber,  and 
Artificial  and  Synthetic  Fibers  and 
Filaments  Manufactiu'ing;  3253 
Pesticide.  Fertilizer  and  Other 
Agricultural  Chemical  Manufacturing; 
3254  Pharmaceutical  and  Medicine 
Manufacturing;  3255  Paint,  Coating, 
Adhesive,  and  Sealant  Manufacturing; 
3259  Other  Chemical  Product 
Manufacturing;  3271  Clay  Product  and 
Refractory  Manufacturing;  3273  Cement 
and  Concrete  Product  Manufacturing; 
3274  Lime.  Gypsum  and  Gypsum 
Product  Manufacturing;  3279  Other 
Nonmetallic  Mineral  Product 
Manufacturing;  3327  Machine  Shops, 
Turned  Product,  and  Screw.  Nut  and 
Bolt  Manufacturing;  3328  Coating, 
Engraving.  Heat  Treating  and  Allied 
Activities:  3332  Industrial  Machinery 
Manufacturing;  33351  Metalworking 
Machinery  Manufacturing;  3339  Other 
General  Purpose  Machinery 
Manufacturing;  3341  Computer  and 
Peripheral  Equipment  Manufacturing; 
3342  Communications  Equipment 
Manufacturing;  3343  Audio  and  Video 
Equipment  Manufacturing;  3344 
Semiconductor  and  Other  Electronic 
Component  Manufacturing;  3361  Motor 
Vehicle  Manufacturing;  3362  Motor 
Vehicle  Body  and  Trailer 
Manufacturing;  3363  Motor  Vehicle 
Parts  Manufacturing:  4227  Petroleum 
and  Petroleum  Products  Wholesalers; 
45431  Fuel  Dealers 

Agency  Contact:  Rhonda  Miimick. 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5302W,  Washington,  DC  20460 

Phone:  703  308-8771 

Fax:  703  308-8433 

Email:  minnick.rhonda@epa.gov 

RIN:  2050-AE79 
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Environmental  Protection  Agency  (EPA) 
Resource  Conservation  and  Recovery  Act  (RCRA) 


Completed  Actions 


3452.  PAINT  MANUFACTURir^G 
WASTES  USTING:  HAZARiX>US 
WASTE  MANAGEMENT  SYSTEM: 
IDENTIFICATION  AND  USTING  OF 
HAZARDOUS  WASTE 

Priority:  Other  Significant 

CFR  Citation:  40  CFR  261;  40  CFR  271; 
40  CFR  302;  40  CFR  264;  40  CFR  265 

Comptetsd: 


Reason 


.Date 


FR  Cite 


Final /Vction 


04/04/02  67  FR  16262 


Regulatory  Flexibility  Analysis 
Required:  No 

Qovsmment  Levels  Affected:  Federal, 
State 

Agency  Contact:  Patricia  Cohn 

Phone:  703  308-8675 

Fax:  703  308-8686 

Email:  cohn.patricia@epa.gov 

Narendra  Chaudhari 
Phone:  703  308-0454 
Fax:  703  308-0514 


Email: 
chaudhari.narendra@epamail.epa.gov 

RIN:  2050-AE32 

3453.  REQUIREMENTS  FOR  ZINC 
FERTILIZER  MADE  FROM  RECYCLfD 
HAZARDOUS  SECONDARY 
MATERIALS 

Priority:  Other  Significant 

CFR  Citation:  40  CFR  261;  40  CFR  266; 
40  CFR  268;  40  CFR  271 

Completed: 

ReaMH  Dale         FR  CIto 

Final  Action  07/24/02  67  FR  48393 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal, 

State 

Agency  Contact:  Dave  Fagan 

Phone:  703  308-0603 

Fax:  703  308-0513 

Email:  fagan.david@epa.gov 

RIN:  2050-AE69 


3454.  PROJECT  XL  SITE-SPEaFIC 
RULEMAKING  FOR  IMPLEMENTING 
WASTE  TREATMENT  SYSTEMS  AT 
TWO  VIRGINIA  LANDRLLS 

Priority:^Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  Part  258 

Completed: 


Reason 


Date 


FR  CHa 


Final  Action 


07/18/02  67  FR  47310 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemmem  l.evels  Affected:  State 

Agency  Contact:  Douglas  Heimlich 

Phone:  202  566-2234 

Fax:  202  566-2210 

Email:  heimlich.douglas@epa.gov 

Dwight  Hlustick 

Phone:  703  308-8647 

Fax:  703  308-8686 

Email:  hlustick.dwight@epa.gov 

RIN:  2090-AA30 


Environmental  Protection  Agency  (EPA) 
Oil  Pollution  Act  (OPA) 


Completed  Actions 


3455.  OIL  POLLUTION  PREVENTION 
REGULATION:  REVISIONS 

Priority:  Other  Significant 

CFR  Citation:  40  CFR  112 


Completed: 


FR  cne 


Final  Action 


07/17/02  67  FR  47042 


Regulatory  Flexibility  Analysis 
Required:  No 


Govemmem  Levels  Affected:  Federal, 
State,  Local.  Tribal 

Agency  Contact:  Hugo  Fleischman 
Phone:  703  603-8769 
Fax^  703  603-9116 
Email:  fleischman.hugo 

RIN:  2050-AC62 


Environmental  Protection  Agency  (EPA) 

Comprehensive  Environmental  Response,  Compensation  and  Liability  Act 


Proposed  Rule  Stage 


3456.  REPORTABLE  QUANTITY 
ADJUSTMENTS  FOR  CARBAMATES 
AND  CARBAMATE-RELATED 
HAZARDOUS  WASTE  STREAMS; 
REPORTABLE  QUANTITY 
ADJUSTMENT  FOR  INORGANIC 
CHEMICAL  MANUFACTURING 
PROCESS  WASTE 

Priority:  Substantive.  Nonsignificant 

Auttwrity:  42  USC  9602(a):  42 


USC  11004 

CFR  Citation:  40  CFR  302;  40  CFR  355 

Legal  Deadline:  None 

Alwtract:  EPA  has  listed  carbamate 
waste  streams  as  hazardous  wastes 
under  the  Resource  Conservation  and 


Recovery  Act  (RCRA).  RCRA  listed 
wastes,  by  statute,  automatically 
become  hazardous  substances  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  and  are  assigned  a  one 
pound  statutory  reportable  quantity 
(RQ)  until  EPA  adjusts  them.  These 
substances  also  become  subject  to 
reporting  requirements  under  the 
Emergency  Planning  and  Community 
Right-to-ICnow  Act  (EPCRA)  with  a  one 
pound  threshold.  EPA.  in  this  action, 
will  propose  RQ  adjustments  for  the 
carbamates.  Most  RQ  adjustments  are 
expected  to  be  greater  than  one  poimd. 
Raising  the  RQs  for  these  substances 
would  decrease  the  burden  on  1)  the 


regulated  community  for  complying 
with  the  reporting  requirements  imder 
CERCLA  and  EPCRA;  2)  Federal.  State, 
and  local  authorities  for  program 
implementation;  and  3)  Federal,  State, 
or  local  authorities,  if  they  release 
hazardous  substances  at  the  RQ  level 
or  greater. 

In  addition,  we  are  seeking  to  propose 
an  RQ  adjustment  for  the  inorganic 
chemical  manufocturing  process  waste 
(K178)  that  was  proposed  for  listing  on 
9/14/00  (65  FR  55684). 

Timetable: 


Action 


Date 


FR  CKa 


NPRM 


03/00/03 
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EPA— Comprahensive  Environmental  Response.  Compensation  and  Liability  Act      Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  3423 

Agency  Contact:  Frank  Awisato. 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5204G,  Washington,  DC  20460 

Phone:  703  603-8949 

Fax:  703  603-9100 

Email:  avvisato.frank@epa.gov 

Lynn  Beasley,  Environmental 

Protection  Agency.  Solid  Waste  and 

Emergency  Response,  5204G. 

Wasldngton.  DC  20460 

Phone:  703  603-9086 

Fax:  703  603-9104 

Email:  beasley.lynn@epa.gov 

RIN:  2050-AE12 

3457.  •  CORRECTION  OF  ERRORS 
AND  ADJUSTMENT  OF  CERCLA 
REPORTABLE  QUANTITIES 

Priority:  Other  Significant 

Legal  Authority:  42  USC  9602-9603 

CFR  Citation:  40  CFR  302  (Revision) 

Legal  Deadline:  None 

Abstract:  The  Agency  is  considering 
proposing  corrections  and  other 
changes  to  40  CFR  302.4.  the 
Designation  of  Hazardous  Substances. 
The  proposal  may  include  the 
correction  of  entries  for  individual 
substances,  entries  for  F-  and  K-waste 
streams  and  entries  in  appendix  A  of 
40  CFR  302.4.  Other  aspe<:ts  of  the 
proposal  may  include  additional 
substances  as  entries  in  table  302.4, 
appendix  A  to  section  302.4,  and  the 
table  in  section  302.6(b)(iii);  removal  of 
other  entries  from  these  lists;  and 
amendments  to  certain  footnotes  that 
explain  entries  in  table  302.4. 

Timetable: 


Action 


Dito         FR  OH* 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  SAN  No.  4737 

Agency  Contact  Lynn  Beasley. 
Environmental  Protection  Agency. 
Solid  Waste  and  Emergency  Response. 
5204G.  Washington.  DC  20460 


Phone:  703  603-9086 

Fax:  703  603-9104 

Email:  beasley.lynn@epa.gov 

RIN:  2050-AF03 

3458.  •  STANDARDS  AND  PRACTICES 
FOR  CONDUCTING  "ALL 
APPROPRIATE  INQUIRY" 

Priority:  Other  Significant 

Legal  Authority:  42  USC  9607 

CFR  Citation:  40  CFR  312 

Legal  Deadline:  Final.  Statutory. 
January  11.  2004.  Small  Business 
Liability  Protection  Act  section  223, 
CERCLA  101(35)(B)(2)(ii). 

Abstract:  The  Small  Business  Liability 
Relief  and  Brownfields  Revitalization 
Act  amends  CERCLA  101{35)(B)  and 
includes  new  provisions  regarding  the 
innocent  landowner  defense.  As  part  of 
these  provisions,  the  Act  addresses  the 
need  to  conduct  "all  appropriate 
inquiry"  to  establish  that  the  property 
owner  had  no  reason  to  know  of  any 
contamination  at  the  property  when  it 
is  acquired.  In  the  Act.  Congress 
directed  EPA  to  develop  regulations 
establishing  standards  and  practices  for 
conducting  "all  appropriate  inquiry." 
Section  101(35)(B)(2)(iii)  of  the  Act 
includes  criteria  that  EPA  is  to  include 
in  setting  these  standards  and  practices. 
This  regulation  will  establish  the 
Federal  standards  for  conducting  "all 
appropriate  inquiry,"  pursuant  to  the 
Act. 

Timetable: 


Action 


DM* 


FR  OH* 


NPRIM  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  levels  Affected:  State, 
Local.  Tribal 

Additional  Information:  SAN  No.  4739 

Agency  Contact:  Patricia  Overmeyer. 

Envirormtiental  Protection  Agency. 

Solid  Waste  and  Emergency  Response. 

5105T.  Washington.  DC  20460 

Phone:  202  566-2774 

Fax:  202  566-2757 

Email:  overmeyer.patricia@epa.gov 

Helen  Keplinger.  Environmental 

Protection  Agency.  Solid  Waste  and 

Emergency  Response,  2272A 

Phone:  202  564-4221 

Fax:  202  229-3954 

Email:  keplinger.helen@epa.gov 

RIN:  2050-AF04 


3459.  •  CLARIFICATION  TO  INTERIM 
STANDARDS  AND  PRACTICES  FOR 
ALL  APPROPRIATE  INQUIRY  UNDER 
CERCLA  AND  NOTICE  OF  FUTURE 
RULEMAKING  ACTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  9601(35) 

CFR  Citation:  40  CFR  312 

Legal  Deadline:  None 

Abstract:  EPA  is  pursuing  a  rule  to 
explain  and  clarify  a  provision 
included  in  recent  amendments  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  EPA  plans  to  addresses 
certain  interim  standards  established  in 
the  Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act  (the 
Brownfields  Act)  for  conducting  "all 
appropriate  inquiry,"  to  establish 
exemptions  from  liability  under 
CERCLA  or  establish  that  a  landowner 
had  no  reason  to  know  of 
contamination  at  a  property  under 
CERCLA  liability  provisions  prior  to 
purchasing  the  property.  The 
Brownfields  Act  provides  clarification 
of  provisions  related  to  CERCLA 
liability  for  certain  parties  including 
contiguous  property  owners, 
prospective  purchasers,  and  innocent 
landowners.  Among  the  requirements 
added  to  CERCLA  is  the  requiremenl 
that  such  parties  undertake  "all 
appropriate  inquiry"  into  prior 
ownership  and  use  of  certain  property. 

Under  the  Brownfields  Act,  Congress 
provided  an  interim  standard  for 
conducting  all  appropriate  inquiry,  the 
American  Society  for  Testing  and 
Materials  (ASTM)  standard  known  as 
Standard  E1527-97  (entitled  Standard 
Practice  for  Environmental  Site 
Assessment:  Phase  1  Environmental 
Site  Assessment  Process).  This  interim 
standard  applies  to  properties 
purchased  after  May  31,  1997,  until 
EPA  promulgates  regulations 
establishing  standards  and  practices  for 
conducting  all  appropriate  inquiry.  The 
rule  will  clarify  the  interim 
requirements  for  conducting  "all 
appropriate  inquiry"  in  the  case  of 
property  purchased  on  or  after  May  31, 
1997,  and  the  conduct  of  such  activities 
to  establish  an  innocent  landowner 
defense. 

Timetable: 


Action 


Dele         FR  OH* 


NPRM 

Direct  Final  Rule 


11A)Q/02 
11AXV02 
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EPA— Comprehensive  Environmental  Response,  Compensation  and  Liability  Act      Proposed  Rule  Stage 


Regulatory  Flexiblltty  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4740 

Agency  Contact:  Patricia  Overmeyer, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5105T.  Washington,  DC  20460 

Phone:  202  566-2774 

Fax:  202  566-2757 

Email:  overmeyer.patricia@epa.gov 

RIN:  2050-AF05 

3460.  REVISE  40  CFR  PART  35 
SUBPART  O:  COOPERATIVE 
AGREEMENTS  AND  SUPERFUND 
STATE  CONTRACTS  FOR 
SUPERFUND  RESPONSE  ACTIONS 

Priority:  Other  Significant 

Legal  Authority:  42  USC  9601  to  9675 

CFR  Citation:  40  CFR  35  subpart  O 

Legal  Deadline:  None 

Abstract:  40  CFR  part  35  subpart  O  is 
the  Superfund  Administrative 
Regulation  that  governs  awarding  of 
Superfund  cooperative  agreements 
(CAs)  to  States,  Indian  tribes,  and 
territories  of  the  United  States.  Subpart 
O  covers  State-lead,  site-specific 
cooperative  agreements  for  non-time- 
critical  removal,  preremedial,  remedial, 
and  enforcement  actions,  and  site- 
specific  management  assistance  for 
federal-lead  projects.  Also  covered  by 
subpart  O  are  non-site-specific  Core 
Program  and  Voluntary  Cleanup 


Program  State  infrastructure 
development,  as  well  as  Brownfields 
pilots,  and  Brownfields  assessments. 
The  requirements  for  Superfund  State 
contracts,  financial  administration, 
property,  procurement,  reporting, 
recordkeeping,  and  closeout  are 
provided  in  subpart  O. 

Subpart  O  was  promulgated  6/5/1990, 
and  became  effective  on  7/5/1990. 
Many  changes  in  the  Superfund 
■program  have  occurred  over  the  past 
almost  ten  years  and  these  need  to  be 
reflected  in  subpart  O.  The  six 
categories  of  CAs  presently  used  in 
subpart  O  need  greater  flexibility  to 
accommodate  the  new  types  of  CAs 
that  have  developed.  For  example,  the 
nimiber  of  Block  Fimding  Reform 
pilots,  begun  in  1997,  to  consolidate 
several  of  the  cooperative  agreements 
offered  in  subpart  O,  has  grown  to 
about  16  for  fiscal  year  2000,  and  have 
generated  at  least  60  approved 
deviation  requests  from  subpart  O  and 
40  CFR  part  31.  These  pilot  projects 
ofier  considerable  administrative  relief 
to  States,  tribes,  and  EPA  by  reducing 
reporting  requirements,  broadening 
scope  changes  without  amendment, 
increasing  the  ability  to  move  monies 
within  and  among  CAs,  and  relaxing 
application  requirements  regarding  site- 
specific  identification  of  cooperative 
agreement  funds  to  certain  activities, 
while  maintaining  site-specific 
drawdown  requirements  needed  for 
cost  recovery  and  Superfund 
accounting.  Subpart  O  also  needs  to  be 
conformed  with  part  31  (Uniform 


Administrative  Requirements  for  Grants 
and  Cooperative  Agreements). 

EPA  expects  to  institutionalize  the 
combining  of  CA  types,  create  more 
flexible  reporting  requirements,  permit 
greater  scope  changes  without 
amendment,  provide  more  flexible 
money  movement  within  and  among 
CAs,  and  other  policy  advances  in 
State/tribal/EPA  interaction. 

Timetal>le: 


Action 


Dale  FR  CHe 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  Federal, 
State.  Local.  Tribal 

Additional  Information:  SAN  No.  4177 

Agency  Contact:  Kirby  Biggs. 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

52D4W,  Washington,  DC  20460 

Phone:  703  308-8506 

Fax:  703  308-8433 

Email:  biggs.kirby@epa.gov 

Stephen  Caldwell,  Environmental 
Protection  Agency,  Solid  Waste  and 
Emergency  Response,  5204G, 
Washington,  DC  20460 
Phone:  703  603-8833 
Fax:  703  603-9104 
Email: 
caldwell.stephen@epamail.epa.gov 

RIN:  205a-AE62 


Environmentai  Protection  Agency  (EPA) 

Comprehensive  Environmentai  Response,  Compensation  and  Liability  Act 


Long-Term  Actions 


3461.  NATIONAL  PRIORITIES  UST 
FOR  UNCONTROLLED  HAZARDOUS 
WASTE  SITES:  PROPOSED  AND 
RNAL  RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  9605 
Superfund  (CERCLA)  sec  105 

CFR  Citation:  40  CFR  300.425 

Legal  Deadline:  None 

Abstract:  This  action  will  revise  the 
sites  included  on  the  National  Priorities 
List  (NPL)  of  uncontrolled  waste  sites 
in  the  National  Contingency  Plan 
(NCP).  CERCLA  requires  that  the 
Agency  revise  the  NPL  at  least 
aimually.  Periodic  revisions  will  allow 


EPA  to  include  sites  on  the  NPL  with 

Action 

Date 

FR  Cite 

known  or  threatened  hazardous 
substance  releases  and  to  delete  sites 
that  have  been  cleaned  up. 

NPRM  (Midnight  Mine)  02/16/99 
NPRM  28                      04/23/99 
NPRM(Almeda)           05/10/99 

64  FR  7564 
64  FR  19968 
64  FR  24990 

Timetable: 

Final  Action  24 

05/10/99 

64  FR  24949 

Action 

Dels          FR  Cite 

NPRM  29 
Fmal  Action  25 

07/22/99 
07/22/99 

64  FR  39886 
64  FR  39878 

NPRM  24 

03«)6«8  63FR11340 

NPRM  30 

10/22/99 

64  FR  56992 

Final  Action  20 

03/06/98  63FR11332 

Final  Action 

10/22/99 

64  FR  56966 

NPRM  25 

07/28/98  63  FR  40247 

NPRM  31 

02A>4AX) 

65  FR  5468 

Rnal  Action  21 

07/28«8  63  FR  40182 

Final  Action  26 

02/04A)0 

65  FR  5435 

Final  Action  (Tex-Tin 

09/18/98  63  FR  49855 

NPRM  32 

05/11/00 

65  FR  30489 

Corp) 

Final  Action  28 

05/11/00 

65  FR  30482 

NPRM  26 

09«9/98  63  FR  51882 

NPRM  33 

07/27/00 

65  FR  46131 

Final  Action  22 

09/29/98  63  FR  51848 

Findl  Action  29 

07/27/00 

65  FR  46096 

NPRM  27 

01/19/99  64  FR  2950 

NPRM 

08/24AX) 

65  FR  51567 

Final  Action  23 

01/19/99  64  FR  2942 

AJabama/Malone 
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Action 


FR  Cite 


NPRM34 
Final  Action  30 
NPRM35 
NPRM36 
FInai  Action  31 
NPRM  37 
Final  Action  32 
NPRM 
NPRM 
Final  Rule 


12A)1/00  65  FR  75215 
12/01/00  65  FR  751 79 
01/1 1A)1  66  FR  2380 
06/1 4A)1  66  FR  32287 
06/14/01  66  FR  32235 
09/13/01  66  FR  47612 
09/13/01  66  FR  47583 
02/26/02  67  FR  8836 
09/05/02  67  FR  56794 
09A)5A)2  67  FR  56757 


Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal. 

State.  Local 

AddHional  Information:  SAN  No.  3439 

Agency  Contact:  Yolanda  Singer. 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response. 

5204G.  Washington.  DC  20460 

Phone:  703  603-8835 

Fax:  703  603-9100 

Email:  singer.yolanda@epa.gov 

Terry  Keidan.  Environmental  Protection 

Agency,  Solid  Waste  and  Emergency 

Response.  5204G.  Washington.  DC 

20460 

Phone:  703  603-8852 

Fax:  703  603-9104 

Email:  keidan.terry@epa.gov 

RIN:  2050-AD75 

3462.  CRITERIA  FOR  THE 
DESIGNATION  OF  HAZARDOUS 
SUBSTANCES  UNDER  CERCLA 
SECTION  102(A) 

Priority:  Other  Significant 

Legal  Auttiority:  42  USC  9602 

CFR  Citation:  40  CFR  302.4 

Legal  Deadline:  None 

Abstract:  This  action  will  address  the 
development  of  evaluation  criteria  for 


the  designation  of  substances  as 
hazardous  under  CERCLA.  It  is 
necessary  to  develop  evaluation  criteria 
because  the  Agency  has  the  authority 
under  CERCLA  102(a)  to  designate 
substances  as  hazardous;  however,  the 
Agency  does  not  have  criteria  to  do  so. 
To  date  the  only  substances  designated 
as  CERCLA  hazardous  substances  are  as 
a  result  of  their  appearance  on  other 
Acts'  lists  defined  under  CERCLA 
101(14).  Using  CERCLA  designation 
criteria  the  Agency  may  establish 
CERCLA  hazardous  substances 
independently  from  other  Acts,  in  the 
interest  of  public  health  and  the 
environment. 

The  purpose  of  this  action  is 'to  have 
well  thought-out  criteria  for  designating 
hazardous  substances  that  may  be 
applied  to  individual  substances  for 
evaluation  and  decision  as  to  whether 
or  not  the  substance  should  be 
appropriately  designated  a  CERCLA 
102(a)  hazardous  substance.  The 
Agency  already  has  the  authority  to 
designate  substances  as  hazardous;  in 
this  action,  criteria  will  be  developed 
to  implement  that  authority. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Addttional  Information:  SAN  No.  4201 

Agency  Contact:  Lynn  Beasley. 

Environmental  Protection  Agency. 

Solid  Waste  and  Emergency  Response. 

5204G.  Washington,  DC  20460 

Phone:  703  603-9086 

Fax:  703  603-9104 

Email:  beasley.lynn@epa.gov 

RIN:  2050-AE63 


3463.  •  ADMINISTRATIVE  REPORTING 
EXEMPTION  FOR  CERTAIN  AIR 
RELEASES  OF  NOX 

Priority:  Other  Significant 

Legal  Authority:  42  USC  9603 

CFR  Citation:  40  CFR  302.6(c) 

Legal  Deadline:  None 

Abstract:  The  Agency  is  considering 
proposing  to  administratively  exempt 
from  reporting  requirements  the 
releases  of  certain  NOx  emissions  to 
air.  This  would  eliminate  reports  from 
facilities  emitting  NOx  where  the 
Agency  has  determined  that  the 
releases  pose  little  or  no  risk  or  to 
which  a  Federal  response  is  infeasible 
or  inappropriate.  Requiring  reports  of 
such  releases  would  serve  little  or  no 
useful  purpose  and  could,  instead, 
impose  a  significant  burden  on  the 
Federal  response  system  and  on  the 
persons  responsible  for  notifying  the 
Federal  govenmient  of  the  release. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4736 

Agency  Contact:  Lyim  Beasley, 

Environmental  Protection  Agency, 

Solid  Waste  and  Emergency  Response, 

5204G,  Washington,  DC  20460 

Phone:  703  603-9086 

Fax:  703  603-9104 

Email:  beasley.lynn@epa.gov 

RIN:  2050-AF02 


Environmental  Protection  Agency  (EPA) 

Comprehensive  Environmental  Response,  Compensation  and  Liability  Act 


Completed  Actions 


3464.  CORRECT  TYPOGRAPHICAL 
ERRORS  AND  REMOVE  OBSOLETE 
LANGUAGE  IN  40  CFR  PART  302 

Priority:  hifo./Admin./Other 

CFR  Citation:  40  CFR  302  (Revision) 


CompMsd: 


FR  CHe 


NPRM  OJfOOmZ  -  67  FR  45440 

Direct  Final  Rule  07/09«)2  67  FR  45314 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Lynn  Beasley 

Phone:  703  603-9086 

Fax:  703  603-9104 

Email:  beasley.lynn@epa.gov 

RIN:  2050-AE88 


Federal  Register /VoL  67,  No.  236 /Monday,  December  9,  2002 /Unified  AgendS 


75299 


Environmental  Protection  Agency  (EPA) 
Clean  Water  Act  (CWA) 


Prerule  Stage 


3465.  CLEAN  WATER  ACT  DEnNITION 
OF  WATERS  OF  THE  UNTTEO  STATES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
118  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2040-AB74 


Environmental  Protection  Agency  (EPA) 
Clean  Water  Act  (CWA) 


Proposed  Rule  Stage 


3466.  REVISIONS  TO  THE  NATIONAL 
OIL  AND  HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN; 
SUBPART  J  PRODUCT  SCHEDULE 
LISTING  REQUIREMENTS 

Priority:  Other  Significant 

Legal  Authority:  33  USC  1321(d)(2): 
CWA  section  311(d)(2) 

CFR  Citation:  40  CFR  300 

Legal  Deadline:  None 

Abstract:  This  action  will  propose 
revisions  to  subpart  J  of  the  National 
Contingency  Plan  (NCP)  (40  CFR  part 
300.900).  Section  311(d)(2)(G)  of  the 
Clean  Water  Act  requires  that  EPA 
prepare  a  schedule  of  dispersants,  other 
chemicals,  and  other  spill  mitigating 
.devices  and  substances,  if  any,  that 
may  be  used  in  carrying  out  the  NCP. 
Under  subpart  J,  respondents  wishing 
to  add  a  product  to  the  product 
schedule  must  submit  technical 
product  data  specified  in  40  CFR 
300.915  to  EPA.  This  rulemaldng  will 
propose  revisions  to  subpart  J  to  clarify 
and  change  protocols  for  effectiveness 
and  toxicity  testing.  It  will  clarify  EPA 
authority  to  remove  products  from  the 
product  schedule.  These  changes  will 
help  ensure  protection  of  the 
environment  when  these  products  are 
used  to  clean  up  and  mitigate  oil  spills 
into  or  upon  navigable  waters, 
adjoining  shorelines,  the  waters  of  the 
contiguous  zone,  or  which  may  affect 
natiiral  resources  belonging  to  or  under 
the  exclusive  management  authority  of 
the  United  States. 

Timetable: 


Action 


Data  FR  Cite 


NPRM  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Sntall  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  4526 


Sectors  Affected:  54  Professional, 
Scientific  and  Technical  Services;  3259 
Other  Chemical  Product  Manufacturing; 
325  Chemical  Manufacturing;  3251 
Basic  Chemical  Manufactiiring 

Agency  Contact:  William  Nick 

Nichols,  Environmental  Protection 

Agency,  Solid  Waste  and  Emergency 

Response,  5203G,  Washington,  DC 

20460 

Phone:  703  603-9918 

Fax:  703  603-9116 

Email:  nichols.nick@epa.gov 

David  Lopez,  Environmental  Protection 

Agency,  Solid  Waste  and  Emergency 

Response,  5203G,  Washington,  DC 

20460 

Phone:  703  603-8707 

Fax:  703  603-9116 

Email:  lopez.david@epa.gov 

RIN:  205Q-AE87 

3467.  WATER  QUALITY  STANDARDS 
FOR  ALABAMA— PHASE  II 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1313  CWA 

303 

CFR  Citation:  40  CFR  131 

Legal  Deadline:  NPRM,  Judicial. 
October  15,  2002,  See  additional 
information. 

Abstract:  Under  the  CWA,  States  have 
primary  authority  in  developing  water 
quality  standards  for  waters  within 
their  jurisdiction.  EPA  maintains 
oversight  authority  in  that  States  must 
submit  their  water  quality  standards  to 
EPA  for  review  and  approval  or 
disapproval.  If  a  State's  water  quality 
standards  are  not  consistent  with  the 
requirements  of  the  CWA  and  its 
supporting  regulations,  and  are 
subsequently  disapproved  by  EPA,  the 
State  must  revise  the  disapproved  water 
quality  standards.  If  the  State  does  not 
revise  the  disapproved  water  quality 
standards,  the  CfWA  requires  the  EPA 
Administrator  to  promiilgate  Federal 


water  quality  standards  to  supersede 
those  disapproved  provisions  in  the 
states'  water  quality  standards.  EPA  is 
developing  a  proposed  rule  to 
determine  the  appropriate  use 
designations  for  seven  waterbodies  in 
Alabama  that  EPA  disapproved  in  1986 
and  1991. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


11/00A)2 
05/00/04 


Regulatory  FIsxItMlity  Analysis 
Rsquired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State 

Addttional  Information:  SAN  No.  4264 

Agency  Contact:  Fritz  Wagner, 
Environmental  Protection  Agency, 
Water,  Region04,  Atlanta,  GA  30303 
Phone:  404  562-9267 

Jim  Keating,  Environmental  Protection 

Agency,  Water,  4305T,  Washington,  DC 

20460 

Phone:  202  566-0383 

Fax:  202  566-0409 

Email:  keating.jim@epa.gov 

RIN:  204O-AD35 

3468.  TEST  PROCEDURES  FOR  THE 
ANALYSIS  OF  CO-PLANAR  AND 
MONO-ORTHO-SUBST1TUTED 
POLYCHLORINATED  BIPHENYLS 
(PCBS)  UNDER  THE  CLEAN  WATER 
ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1314(h);  33 
USC  1361(a) 

CFR  Citation:  40  CFR  136;  40  CFR  503 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  would 
propose  to  amend  the  Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants  imder  40  CFR 
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EPA-Clean  Water  Act  (CWA) 


Proposed  Rule  Stage 


parts  136  and  503  to  approve  EPA 
Method  1668  for  the  congener-specific 
determination  of  co-planar  and  mono- 
ortho-substituted  polychlorinated 
biphenyls  (PCBs)  in  effluent,  ambient 
water,  and  sludge.  This  method  is 
necessary  for  the  implementation  of 
water  quality-based  permits  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  of  the 
Clean  Water  Act.  Water  quality-based 
permits  are  necessary  when  technology- 
based  controls  do  not  ensure  that  a 
particular  water  body  would  meet  the 
State's  designated  water  quality 
standard.  At  present  there  is  no  EPA 
analytical  method  for  determination  of 
these  PCBs  at  the  levels  of  concern. 
Therefore,  approval  of  a  new  EPA  test 
procedure  is  necessary. 

Timetable: 

Action  Dato         FR  Cite 


NPRM  06AXV03 

Final  Action  .         06/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal. 

State,  Local,  Tribal 

Additional  Information:  SAN  No.  4049 

Agency  Contact:  William  A.  Telliard, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington.  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Maria  Gomez-Taylor.  Environmental 

Protection  Agency,  Water,  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

BIN:  2040-AD09 

3489.  TEST  PROCEDURES  FOR  THE 
ANALYSIS  OF  MERCURY  UNDER  THE 
CLEAN  WATER  ACT  (METHOD  245.7) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttHXity:  CWA  304(h);  CWA 
501(a);  33  USC  1314(h):  33  USC  1361(a) 

CFR  Citation:  40  CFR  136.3(IB) 

Legal  Deadllna:  None 

Abstract:  This  regulatory  action  would 
propose  to  amend  the  Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants  under  40  CFR 
part  136  to  approve  a  new  analytical 


test  procedure  (method)  for  the 
determination  of  mercury  in  the 
wastewater  program  as  authorized 
under  the  Clean  Water  Act  (CWA).  This 
new  test  procedure  is  capable  of 
measuring  mercury  at  low  parts-per- 
trillion  (ppt;  ng/L)  concentrations  and 
would  be  an  alternative  to  the  recently 
promulgated  EPA  Method  1631.  which 
also  determines  mercury  at  low  ppt 
concentrations.  EPA  Method  245.7  uses 
similar  technology  to  EPA  Method  1631 
(cold  vapor  atomic  fluorescence 
spectrometry),  but  it  does  not  require 
the  use  of  a  gold  trap.  Laboratories 
claim  that  EPA  Method  245.7  is  a  less 
burdensome  and  more  cost-effective 
method  than  EPA  Method  1631. 

Timetable: 


Action 


FR  Cite 


NPRM  06AXV03 

Final  Action  06/00/04 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 

State.  Local,  Tribal 

Additional  Infonnation:  SAN  No.  4377 

Agency  Contact:  William  A.  Telliard, 

Environmental  Protection  Agency, 

Water.  4303T,  Washington,  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Maria  Gomez-Taylor,  Environmental 

Protection  Agency,  Water.  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

RIN:  2040-AD52 

3470.  REVISIONS  TO  METHOD 

DETECTION  AND  QUANTIRCAT10N 

FOR  USE  UNDER  THE  CLEAN  WATER 

ACT  AND  SAFE  DRINKING  WATER 

ACT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  33  USC  1314(h);  33 
USC  1361(a);  42  USC  300f;  42  USC  300] 

CFR  Citation:  40  CFR  136(b) 

Legal  Deadline:  NPRM.  Judicial. 

February  28.  2003,  Settlement 

Agreement. 

Final.  ludicial,  September  30,  2004. 

Settlement  Agreement. 

Abstract:  This  regulatory  action  would 
propose  to  amend  the  guidelines 
establishing  test  procedures  for  the 


analysis  of  pollutants  imder  40  CFR 
part  136  related  to  the  detection  and 
quantification  procedures  currently 
used  by  EPA  for  analytes  regulated  in 
the  wastewater  program  as  authorized 
under  the  Clean  Water  Act  (CWA)  and 
in  the  drinking  water  program  under 
the  Safe  Drinking  Water  Act  (SDWA). 
The  current  method  detection  limit 
(MDL)  procedure  is  set  forth  at  40  CFR 
part  136,  appendix  B.  EPA  has  not 
promulgated  a  generic  procedure  for 
quantification  but  it  uses  the  minimum 
level  of  quantitation  (ML)  in  its 
wastewater  program  and  the  practical 
quantitation  level  (PQL)  in  its  drinking 
water  program.  The  ML  is  defined  in 
analytical  methods  and  is  generally  set 
at  3.18  times  the  MDL.  The  PQL  is 
generally  set  at  five  to  ten  times  the 
MDL.  The  Office  of  Water  has  been 
working  to  revise  and  refine  these 
concepts  in  response  to  the  need  to 
regulate  pollutants  at  low  levels  (often 
levels  that  are  lower  than  measurement 
capabilities  will  allow)  and  to  address 
other  potential  approaches  to  detection 
and  quantification,  including  concepts 
being  introduced  by  outside 
organizations  such  as  voluntary 
consensus  standards  bodies  (VCSBs). 
The  rulemaking  would  also  reevaluate 
the  current  MDL  and  quantification 
approaches  and  assess  alternative 
approaches. 

Timetable: ^ 

Action  Date  FR  Cite 


NPRM 
Final  Action 


02/00/03 
09/00/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal. 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4378 

Agency  Contact:  Charles  E.  White. 

Environmental  Protection  Agency. 

Water.  4303T.  Washington.  DC  20460 

Phone:  202  566-1017 

Fax:  202  566-1053 

Email:  white.charles-e@epa.gov 

Maria  Gomez-Taylor.  Environmental 

Protection  Agency,  Water.  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

RIN:  2040-AD53 
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EPA-Ctoan  Water  Act  (CWA) 


Proposed  Rule  Stage 


3471.  TEST  PROCEDURES:  NEW  AND 
UPDATED  TEST  PROCEDURES  FOR 
THE  ANALYSIS  OF  POLLUTANTS 
UNDER  THE  CLEAN  WATER  ACT  AND 
SAFE  DRINKING  WATER  ACT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  33  USC  1314(h);  33 
USC  1361(a);  42  USC  300f;  42  USC 
300g-l;  42  USC  300J-4;  42  USC  300j- 
9(a) 

CFR  Citation:  40  CFR  136 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  would 
amend  the  "Guidelines  Establishing 
Test  Procedures  for  the  Analysis  of 
Pollutants"  under  40  CFR  Parts  136  and 
141  to  approve  new  and  updated  EPA 
methods  for  wastewater,  ambient  water 
quality,  and  drinking  water,  including 
new  and  updated  versions  of  methods 
from  volimtary  consensus  standards 
bodies  and  other  organizations.  These 
methods  are  used  to  comply  with 
monitoring  requirements  in  the 
wastewater,  ambient  water  quality 
and/or  drinking  water  programs,  as 
authorized  under  the  Clean  Water  Act 
(CWA)  and  Safe  Drinking  Water  Act. 
This  regulation  would  propose  new 
methods  for  metals  such  as  Method 
1638  (which  utilizes  ICP/MS).  new 
methods  for  chemical  pollutants  (e.g., 
Method  245.7).  and  updated  methods 
for  chemical  and  biological  pollutants 
(e.g..  Methods  625  and  1625).  including 
methods  6t>m  voluntary  consensus 
standards  bodies  (VCSBs).  and  frtim 
other  external  organizations.  The  new 
and  updated  methods  include  methods 
&t3m  organizations  such  as  the 
American  Society  for  Testing  and 
Materials  (ASTM),  Standard  Methods, 
Association  of  OfQcial  Analytical 
Methods-International,  and  U.S. 
Geological  Survey. 

Timetable: 


Action 


IMe         FR  Cite 


NPRM 
Fmal  Action 


06AXV03 
06/00/04 


Regulatory  Flexibility  Afwiysia 
Required:  No 

Small  EntMea  AffeclMl:  No 

Government  Levala  Alfactad:  Federal, 
State.  Local.  Tribal 

Additional  Infonnation:  SAN  No.  4540 

Agency  Contact:  William  A.  Telliard, 
Environmental  Protection  Agency. 
Water.  4303T,  Washington,  DC  20460 
Phone:  202  566-1061 


Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Maria  Gomez-Taylor.  Environmental 

Protection  Agency,  Water.  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

RIN:  2040-AD71 

3472.  MINIMIZING  ADVERSE 
ENVIRONMENTAL  IMPACT  FROM 
COOUNG  WATER  INTAKE 
STRUCTURES  AT  EXISTING 
FACILITIES  UNDER  SECTION  316(B) 
OF  THE  CLEAN  WATER  ACT,  PHASE 
3 

Regulatory  Plan:  This  entry  is  Seq.  No. 
136  in  part  n  of  this  issue  of  the 
Federal  Register. 

RIN:  2040-AD70 

3473.  NPDES  PERMIT 
REQUIREMENTS  FOR  MUNICIPAL 
SANITARY  AND  COMBINED  SEWER 
COLLECTION  SYSTEMS,  MUMOPAL 
SATELLITE  COLLECTION  SYSTEMS, 
SANITARY  SEWER  OVERFLOWS,  AND 
PEAK  EXCESS  FLOW  TREATMENT 
FACILITIES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
133  in  part  n  of  this  issue  of  the 
Federal  Register. 

RIN:  2040-AD02 

3474.  OCEAN  DISCHARGES  CRITERIA 
REVISIONS 

Priority:  Other  Significant 

Legal  Authority:  33  USC  1343  et  seq 

CFR  Citation:  40  CFR  125.121(a);  40 
CFR  125.121(e);  40  CFR  125.122;  40 
CFR  125.123;  40  CFR  125.124 

Legal  Deadline:  None 

Abstract:  EPA  is  proposing  to  modify 
the  existing  regulations  implementing 
the  ocean  protection  provisions  of 
section  403  of  the  Clean  Water  Act.  A 
key  element  of  the  proposed  rule  would 
provide  for  establishment  of  baseline 
water  quality  standards  for  ocean 
waters  beyond  three  miles  offshore. 
These  waters,  designated  "Healthy 
Ocean  Waters,"  would  be  protected  by 
both  a  narrative  statement  of  desired 
quality  and  pollutant-specific  numeric 
criteria.  The  proposed  rule  also  would 
strengthen  the  requirements  for  a 
permit  to  discharge  to  any  ocean 
waters,  and  would  create  a  process  for 


establishing  Special  Ocean  Sites 
(SOSs),  which  are  areas  within  ocean 
waters  that  are  of  outstanding  value, 
where  new  and  significantly  expanded 
discharges  would  be  prohibited.  The 
proposed  rule  will  enhance  the 
protection  of  the  ocean  environment 
and  meet  the  goals  of  the  Executive 
Order  on  Marine  Protected  Areas  (E.O. 
13158). 

Timetable: 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


07/00/03 
04/00/04 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal. 
State.  Tribal 

Additional  Information:  SAN  No.  4446 

Sectors  Affected:  21111  Oil  and  Gas 
Extraction;  22132  Sewage  Treatment 
Facilities;  221111  Hydroelectric  Power 
Generation;  221112  Fossil  Fuel  Electric 
Power  Generation;  42271  Petroleum 
Bulk  Stations  and  Terminals;  325412 
Pharmaceutical  Preparation 
Manufacturing;  311711  Seafood 
Canning 

Agency  Contact:  David  Redford, 
Enviroimiental  Protection  Agency, 
Water.  4504T.  Washington,  DC  20460 
Phone:  202  566-1288 
Fax:  202  566-1546 

James  Woodley,  Environmental 

Protection  Agency,  Water,  4504T, 

4504T.  Washington,  DC  20460 

Phone:  202  566-1287 

Fax:  202  566-1546 

Email:  woodley.james@epa.gov 

RIN:  2040-AD60 

3475.  WATERSHED  RULE:  TOTAL 
MAXIMUM  DAILY  LOAD  (TMDL) 
PROGRAM  REVISIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

137  in  part  Q  of  this  issue  of  the 
Federal  Register. 

RIN:  204O-AD82 

3476.  •  WITHDRAWAL  OF  TOTAL 
MAXIMUM  DAILY  LOAD  (TMDL) 
PROGRAM  REVISIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

138  in  part  U  of  this  issue  of  the 
Federal  Register. 

RIN:  2040-AD84 
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3477.  •  NATIONAL  POLLUTANT 
DISCHARGE  EUMINATION  SYSTEM 
PERMIT  REQUIREMENTS  FOR 
MUNICIPAL  WASTEWATER 
TREATMENT  DURING  WET  WEATHER 
CONDITIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1251  et  seq 

CFR  Citation:  40  CFR  I22.4l(m) 

l.egal  Deadline:  None 

Abstract:  During  periods  of  wet 
weather,  wastewater  flows  received  by 
municipal  sewage  treatment  plants  can 
significantly  increase.  Significant 
increases  in  wastewater  flow  caused  by 
wet  weather  conditions  can  create 
operational  challenges  for  sewage 
treatment  facilities.  Where  peak  flows 
approach  or  exceed  the  design  capacity 
of  a  treatment  plant  they  can  seriously 
reduce  treatment  efficiency  or  damage 


treatment  units,  in  addition  to 
hydraulic  concerns,  wastewater 
associated  with  peak  flows  may  have 
low  organic  strength,  which  can  also 
decrease  treatment  efficiencies.  EPA 
plans  to  clarify  NPDES  requirements  for 
municipal  sewage  treatment  plants 
regarding  treatment  of  peak  flows 
generated  during  wet  weather 
conditions.  This  action  would  provide 
principles  under  which  peak  wet 
weather  discharges  fi-om  POTWs  that 
consist  of  effluent  routed  around 
biological  treatment  units  blended 
together  with  the  effluent  from  the 
biological  units  prior  to  discharge  can 
be  authorized  in  an  NPDES  permit. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Environniental  Protection  Agency  (EPA) 
Clean  Water  Act  (CWA) 


3478.  EFFLUENT  GUIDELINES  AND 
STANDARDS  FOR  THE  METAL 
PRODUCTS  AND  MACHINERY 
CATEGORY,  PHASES  1  AND  2 

Regulatory  Plan:  This  entry  is  Seq.  No. 
145  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  204a-AB79 


3479.  NATIONAL  POLLUTANT 
DISCHARGE  EUMINATION  SYSTEM 
PERMIT  REGULATION  AND 
EFFLUENT  GUIDEUNES  AND 
STANDARDS  FOR  CONCENTRATED 
ANIMAL  FEEDING  OPERATIONS 
(CAFOS) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
146  in  part  n  of  this  issue  of  the 
Federal  Register. 


RIN:  2040-AD19 


3480.  TEST  PROCEDURES  FOR 
ANALYSIS  FOR  BIOLOGICAL 
CONTAMINANTS  UNDER  CLEAN 
WATER  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1314(h)  CWA 
304(h):  33  USC  1361  CWA  501(a) 

CFR  Citation:  40  CFR  136 

Legal  Deadline:  None 


Al>stract:  This  regulatory  action  would 
amend  the  guidelines  establishing  test 
procedures  for  the  analysis  of 
pollutants  under  40  CFR  part  136  to 
approve  EPA  Method  1622  and  to 
approve  microbiological  methods  for 
monitoring  ambient  water  for  the 
detection  of  Cryptosporidium,  Giardiai, 
E.  coli  and  Enterococci.  in  ambient 
waters  by  filtration  of  a  10-L  sample 
in  laboratory,  separation  of  target 
organisms  from  other  debris  using 
immimomagnetic  separation,  and 
detection  of  the  organisms  using 
immunofluorescence  assay  and 
differential  interference  contrast 
microscopy  and  confirmation 
examination  of  the  organisms  using 
vital  dye  stains.  This  proposed 
regulation  would  approve  test 
procedures  to  be  available  for  use  by 
testing  laboratories. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


08/30/01   66  FR  45811 
01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  ijevels  Affected:  Federal, 
State,  Local,  Tribal 


Proposed  Rule  Stage 


Small  Entitles  Affected:  Governmental 
Jurisdictions 

Government  L»y^»  Affected:  Federal, 

State 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  4690 

Sectors  Affected:  22132  Sewage 
Treatment  Facilities 

Agency  Contact:  Kevin  Weiss, 

Environmental  Protection  Agency, 

Water,  4203M,  Washington,  DC  20460 

Phone:  202  564-0742 

Fax:  202  564-6392 

Email:  weiss.kevin@epa.gov 

Ross  Brennan,  Environmental 

Protection  Agency,  Water,  4203,  4203M 

Phone:  202  564-0723 

Fax:  202  564-6392 

Email:  brennan.ross@epamail.epa.gov 

RIN:  204O-AD87 

Final  Rule  Stage 


Addttional  information:  SAN  No.  4047 

Agency  Contact:  Robin  K.  Oshiro, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1075 

Fax:  202  566-1053 

Email:  oshiro.robin@epa.gov 

Maria  Gomez-Taylor,  Environmental 

Protection  Agency,  Water,  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

RIN:  2040-AD08 

3481.  TEST  PROCEDURES:  CLEAN 
WATER  ACT  AND  SAFE  DRINKING 
WATER  ACT  METHODS  UPDATE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1314(h);  33 
USC  1361(a):  42  USC  300  g-1;  42  USC 
300f(l);  42  USC  300J-4;  42  USC  300j- 
9(a) 

CFR  Citation:  40  CFR  136;  40  CFR  141; 
40  CFR  143 

Legal  Deadline:  None 

Abstract  This  regulatory  action  would 
amend  the  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  under  40  CFR  part  136. 
National  Primary  Drinking  Water 
Regulations  under  40  CFR  part  141,  and 
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Rnal  Rule  Stage 


National  Secondary  Drinking  Water 
Regulations  under  40  CFR  part  143  to 
approve  updated  versions  of  analytical 
test  procedures  (methods)  from 
voluntary  consensus  standards  bodies 
and  othet  organizations.  These  methods 
are  used  to  comply  with  monitoring 
requirements  in  the  wastewater  and 
drinking  water  programs,  as  authorized 
under  the  Clean  Water  Act  (CWA)  and 
the  Safe  Drinking  Water  Act  (SDWA). 
This  regidation  would  approve  updated 
versions  of  methods  for  determination 
of  chemical,  radiological,  and 
microbiological  pollutants  in 
wastewater  and  drinking  water.  The 
updates  are  to  methods  from  voluntary 
consensus  standards  bodies  (the 
American  Society  for  Testing  and 
Materials  and  Standard  Methods)  and 
from  the  U.S.  Geological  Survey  and 
the  Department  of  Energy.  Previously 
approved  versions  of  the  methods  being 
updated  remain  approved.  Because  EPA 
received  adverse  comments  on  the 
direct  final  rule  published  on  January 
16,  2001,  the  Agency  withdrew  the 
direct  final  on  May  15,  2001.  EPA  plans 
to  issue  a  final  rulemaking  addressing 
the  adverse  comments  by  November 
2002,  based  on  a  companion  proposal 
to  the  direct  final  rule. 

Timetable: 


Action 


FR  Git* 


Direct  Final  Rule 
Notice  of  Withdrawed 
of  Direct  Final  Rule 
Fnal  Action 


01/16/01  66  FR  3466 
05/15/01  66  FR  26795 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entitles  Affected:  No 

Government  Levels  Affacted:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4409 

Agency  Contact:  William  A.  Telliard, 

Environmental  Protection  Agency. 

Water,  4303T,  Washington.  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Khouane  Ditthavong,  Environmental 

Protection  Agency,  Water,  4303T, 

Washington,  DC  20460 

Phone:  202  566-1068 

Fax:  202  566-1053 

Email:  ditthavong.khouane@epa.gov 

RIN:  2040-AD59 


3482.  TEST  PROCEDURES  FOR  THE 
ANALYSIS  OF  MERCURY  UNDER  THE 
CLEAN  WATER  ACT  (REVISIONS  TO 
METHOD  1631) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  33  USC  1314(h);  33 
USC  1361(a) 

CFR  CRatien:  40  CFR  136.3 

Legal  Deadline:  NPRM.  Judicial, 

September  30,  2001,  Settiement 

agreement. 

Final,  Judicial,  September  30.  2002. 

Settlement  agreement. 

Abstract:  This  action  would  amend 
EPA  Method  1631  to  add  new 
requirements  for  clean  techniques  and 
quality  control  (QC)  beyond  those 
specified  in  EPA  Method  1631  for  the 
determination  of  mercury  at  water 
quality  criteria  levels.  EPA  Method 
1631  was  promulgated  at  40  CFR  136 
in  Jime  1999.  Later  that  year,  the 
Alliance  of  Automobile  Manufacturers, 
the  Chemical  Manufacturers 
Association,  and  the  Utility  Water  Act 
Group  (Petitioners)  filed  a  petition  for 
judicial  review  of  the  final  rule.  One 
of  the  issues  in  the  petition  related  to 
the  clean  sampling  techniques  and  QC 
requirements  in  the  Method.  As  part  of 
a  Settlement  Agreement  in  October 

2000,  EPA  agreed  to  sign  a  Federal 
Register  notice  proposing  additional 
clean  techniques  and  QC  requirements 
for  Method  1631  by  September  30, 

2001,  and  to  take  final  action  by 
September  30,  2002. 

Timetal>le: 


Action 


FR  cm 


Final  Action  Technical  06/18/01  66  FR  32774 

Correction 

NPRM  10/09/01   66  FR  51518 

Final  Action  11/00/02 

Regulatory  Flextt)illty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  information:  SAN  No.  4541 

Agency  Contact  William  Telliard, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington.  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Khouane  Ditthavong.  Environmental 
Protection  Agency.  Water.  4303T, 
Washington,  DC  20460 
Phone:  202  566-1068 


Fax:  202  566-1053 

Email:  ditthavong.khouane@epa.gov 

RIN:  2040-AD72 

3483.  RULE  TO  REVISE  AND  TO 
RATIFY  OR  WITHDRAW  WHOLE 
EFFLUENT  TOXICITY  TEST  METHODS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  33  USC  1314(h);  33 
USC  1361(a) 

CFR  Citation:  40  CFR  136.3 

Legal  Deadline:  NPRM,  Judicial. 

September  24,  2001,  Settlement 

Agreement. 

Final,  Judicial,  November  8,  2002, 

Settlement  Agreement. 

AlMtract:  This  regtilatory  action  would 
amend  the  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  under  40  CFR  part  136  by 
revising  several  whole  effluent  toxicity 
(WET)  test  methods  and  by  ratifying  or 
withdrawing  WET  test  methods  listed 
in  Table  lA  for  use  under  the  Clean 
Water  Act.  These  methods  were 
promulgated  on  October  16,  1995  (60 
FR  53529).  The  regulation  is  needed  to 
satisfy  the  terms  of  two  settlement 
agreements  (entered  into  by  EPA  and 
Edison  Electric  Institute,  et  al.,  and 
Western  Coalition  of  Arid  States  on 
July  24,  1998;  and  entered  into  by  EPA 
and  Lone  Star  Steel  in  January,  1997). 
This  action  will  amend  the  1995  rule 
by  revising  three  WET  method 
manuals,  and  by  ratifjdng  or 
withdrawing  each  of  the  WET  test 
methods  challenged  in  the  settlement 
agreements  from  these  three  manuals. 
Specific  revisions  include:  the 
requirement  of  blocking  by  parentage  in 
Method  1002,  the  requirement  for 
demonstration  of  valid  concentration- 
response  relationships,  the  inclusion  of 
specific  procedures  to  control  pH  drift, 
and  the  inclusion  of  procedures  to 
reduce  pathogenic  interferences  in    - 
Method  1000. 

Tlmetal>le: 


Action 


Data 


FR  Cita 


NPRM 
Final  Action 


09/28/01   66  FR  49794 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4514 


Fiularal    Vainatar  /  Vrvl      R7      Mr 


Ota  /  \AnnAa-t 
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Agency  Contact:  William  A.  Telliard, 

Environmental  Protection  Agency, 

Water,  4303T.  Washington.  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliarci.william@epa.gov 

Marion  Kelly,  Environmental  Protection 

Agency,  Water,  4303T,  Washington.  DC 

20460 

Phone:  202  566-1045 

Fax:  202  566-1053 

Email:  kelly.marion@epa.gov 

RIN:  2040-AD73 

3484.  MINIMIZING  ADVERSE 
ENVIRONMENTAL  IMPACT  FROM 
COOUNG  WATER  INTAKE 
STRUCTURES  AT  EXISTING 
FACILITIES  UNDER  SECTION  316(B) 
OF  THE  CLEAN  WATER  ACT,  PHASE 
2 

Regulatory  Plan:  This  entry  is  Seq.  No. 
147  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2040-AD62 

3485.  COMPARISON  OF  DREDGED 
MATERIAL  TO  REFERENCE 
SEDIMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  33  USC  1344CWA  sec 
404 

CFR  Citation:  40  CFR  230 

Legal  Deadiina:  None 

Abatract:  This  action  would  revise  the 
testing  provisions  of  the  Clean  Water 
Act  section  404(b)(1)  Guidelines  to 
provide  for  comparisons  between 
dredged  material  proposed  for 
discharge  and  reference  sediment. 
Reference  sediment  would  be  defined 
as  sediment  that  reflects  conditions  at 
the  disposal  site  had  no  dredged 
material  disposal  ever  occurred  there. 
Because  the  disposal  site  itself  is 
currently  used  as  the  point  of 
comparison,  this  action  would  make  a 
technical  improvement  in  assessing 
cumulative  impacts  and  help  make 
dredged  material  testing  under  section 
404  more  consistent  with  that 
conducted  for  ocean  disposal,  which 
ciurently  employs  a  reference  sediment 
approach.  This  action  is  not  expected 
to  have  a  significant  impact  on  state, 
local,  or  tribal  governments  or  small 
business,  as  the  action  will  be  limited 
to  Corps  projects  and  permit 
applications  for  which  dredged  material 


testing  is  necessary,  and  because  the 
effect  of  the  action  will  be  limited  to 
changing  the  location  of  an  otherwise 
collected  sample. 

Timalabia: 


Action 


FR  Cite 


NPRM 
Final  Action 


01/04/95  60FR419 
12/00A)2 


Regulatory  Flexibility  Analyaia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Additional  Information:  SAN  No.  3288 

Agency  Contact:  John  Goodin. 

Environmental  Protection  Agency, 

Water,  4502T,  Washington,  DC  20460 

Phone:  202  566-1373 

Fax:  202  566-1375 

Email:  goodin.john@epa.gov 

RIN:  2040-AC14 

3486.  ROUND  2  STANDARDS  FOR 
THE  USE  OR  DISPOSAL  OF  SEWAGE 
SLUDGE 

Priority:  Other  Significant 

Legal  Auttiority:  33  USC  1345  CWA  sec 
405:  33  USC  1361(a)  CWA  sec  501(a) 

CFR  Citation:  40  CFR  503  (Revision) 

Legal  Deadline:  NPRM,  Judicial. 

December  15.  1999. 

Final,  Judicial,  October  17,  2003, 

At>stract:  This  rulemaking  concerns 
dioxin  and  dioxin-like  compounds  in 
sewage  sludge  that  is  applied  to  the 
land.  Section  405  of  the  Clean  Water 
Act  (CWA)  requires  EPA  to  promulgate 
regulations  providing  guidelines  for  the 
use  and  disposal  of  sewage  sludge, 
including  numeric  standards  for  toxic 
pollutants  which  may  adversely  affect 
human  health  and  the  environment  and 
management  practices.  EPA 
promulgated  the  first  round  of 
regidations,  which  set  standards  for 
toxic  pollutants  in  sewage  sludge  for 
which  information  was  available  and 
management  practices  for  land 
application,  surface  disposal  and 
incineration  of  sewage  sludge.  (58  FR 
9248,  Feb.  19,  1993).  EPA  proposed  the 
second  round  of  regulations,  for  other 
toxic  pollutants  not  regulated  in  the 
first  round,  of  regulations,  for  other 
toxic  pollutants  not  regulated  in  the 
first  round,  in  December  1999  (64  FR 
72045,  Dec.  23,  1999).  The  proposed 
rule  would  establish  a  limit  of  300 
nanograms  of  TEQ  dioxins  per  kilogram 


Hnal  Rule  Stage 


of  dry  sewage  sludge  for  land 
application  along  with  monitoring 
requirements.  The  proposal  also 
proposed  to  take  no  regulatory  action 
with  respect  to  dioxins  in  sewage 
sludge  that  is  disposed  of  at  a  surface 
disposal  site  or  incinerated  in  a  sewage 
sludge  incinerator.  EPA  signed  a  final 
notice  of  its  determination  not  to 
further  regulate  for  dioxins  in  sewage 
sludge  that  is  disposed  of  at  a  surface 
disposal  site  or  incinerated  in  a  sewage 
sludge  incinerator,  and  stated  that  final 
action  on  the  proposal  to  amend  the 
land  application  rule  will  be  published 
separately  at  a  later  date.  (66  FR  66228. 
Dec.  21.  2001).  The  deadline  for  taking 
final  action  on  the  land  application  rule 
is  subject  to  a  consent  decree  deadline 
of  October  17.  2003. 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/23/99  64  FR  72045 

Notice  of  Data  06/12/02  67  FR  40554 

AvailatMlity  re:  Land 

Application 
Final  Action  Land  10/00/03 

Application 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  L^veia  Affactad:  Federal. 
State.  Local.  Tribal 

Addttional  Information:  SAN  No.  3488 

Agency  Contact:  Alan  B.  Rubin. 
Environmental  Protection  Agency. 
Water.  4304T.  Washington.  DC  20460 
Phone:  202  566-1125 
Fax:  202  566-1139 
Email:  rubin.alan@epa.gov 

Anthony  Maciorowski,  Environmental 

Protection  Agency,  Water,  4304T, 

Washington,  DC  20460 

Phone:  202  566-1113 

Fax:  202  566-1140 

Email:  maciorowski.anthony@epa.gov 

RIN:  2040-AC25 

3487.  MODinCATION  TO 
COMPETITIVE  PROCESS  USED  BY 
EPA  FOR  WATER  QUALITY 
COOPERATIVE  AGREEMENTS  AND 
WETLAND  PROGRAM  DEVELOPMENT 
GRANTS 

Priority:  Substantive.  Nonsignificant 
Legal  Authority:  33  USC  1251  sec  104 

CFR  Citation:  40  CFR  35,362;  40  CFR 
35.382 


Legal  Deadline:  None 
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AlMtract:  EPA  is  proposing  to  modify 
the  requirement  that  a  competitive 
process  be  used  for  the  award  of  Water 
Quality  Cooperative  Agreements 
(WQCA)  and  Wetland  Program 
Development  Grants  (WPDG).  The 
proposed  modification  would  provide 
Regions  with  the  discretion  to  allocate 
a  portion  of  WQCA  and  WPDG  funds 
to  States  in  accordance  with  program 
guidance  instead  of  awarding  funds 
based  on  a  competition  among  States. 
The  proposed  changes  would  provide 
State,  interstate,  and  local  agencies 
greater  flexibility  in  developing 
comprehensive  programs. 

Timetable: 


Action 


FR  CH» 


Final  /Vction 


09/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  Federal. 
State.  Local 

Additional  Information:  SAN  No.  4624 

Agency  Contact:  Barry  Benroth. 
Environmental  Protection  Agency, 
Water,  4204M,  Washington,  DC  20460 
Phone:  202  564-0672 
•Fax:  202  501-2397 
Email:  benroth.barry@epa.gov 

Donna  An,  Environmental  Protection 

Agency.  Water.  4502T.  Washington.  DC 

20460 

Phone:  202  566-1384 

Fax:  202  566-1349 

Email:  an.donna@epa.gov 

RIN:  2040-AD83 


3488.  •  REVISIONS  TO  MINIMIZING 
ADVERSE  ENVIRONMENTAL 
IMPACTS  FROM  COOUNG  WATER 
INTAKE  STRUCTURES  UNDER 
SECTION  316(B)  OF  THE  CLEAN 
WATER  ACT  —  PHASE  I 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  33  USC  1251  et  seq 

CFR  Citation:  40  CFR  125  subpart  I 

Legal  Deadline:  None 

AtWtract:  This  action  will  make  three 
mincft  technical  corrections  to  the  final 
rule  implementing  section  316(b)  of  the 
Clean  Water  Act  (CWA)  for  new 
facilities  that  use  water  withdrawn 
from  rivers,  streams,  lakes,  reservoirs, 
estuaries,  oceans  or  other  waters  of  the 
United  States  for  cooling  purposes. 
(EPA  published  the  final  rule  on 
December  18.  2001.  66  FR  65256.)  The 
final  rule  established  national 
technology-based  performance 
requirements  applicable  to  the  location, 
design,  construction,  and  capacity  of 
cooling  water  intake  structures  at  new 
facilities.  The  regulatory  language  did 
not  correctly  reflect  EPA's  intent  in 
three  minor  instances.  Therefore.  EPA 
will  make  three  minor  changes  to  the 
regulatory  text:  (1)  delete  inadvertent 
requirement  that  quarterly  monitoring 
occur  at  a  low-flow  condition  that 
occurs  once  every  ten  years;  (2)  clarify 
that  the  permit  director  will  consider 
information  fitim  fishery  agencies  about 
whether  certain  requirements  should  be 
put  in  a  permit,  not  allow  the  fishery 
manager  to  make  the  determination; 
and  (3)  delete  unnecessary  cross 
references  between  the  Track  2 
compliance  option  and  the  alternative 
requirements  provision. 

Timetable: 


Action 


Date 


FR  Cite 


Direct  Rnal  Rule  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  4726 

Sectors  Affected:  221  ill  Hydroelectric 
Power  Generation;  221112  FossiKFuel 
Electric  Power  Generation;  221113 
Nuclear  Electric  Power  Generation; 
221119  Other  Electric  Power 
Generation;  221121  Electric  BiUk  Power 
Transmission  and  Control;  221122 
Electric  Power  Distribution;  111991 
Sugar  Beet  Farming;  11193  Sugarcane 
Fanning;  21221  Iron  Ore  Mining; 
212391  Potash.  Soda,  and  Borate 
Mineral  Mining;  311221  Wet  Com 
Milling;  311311  Sugarcane  Mills; 
311312  Cane  Sugar  Refining;  311313 
Beet  Sugar  Manufacturing;  311222 
Soybean  Processing;  311225  Fats  and 
Oils  Refining  and  Blending;  31214 
Distilleries;  312229  Other  Tobacco 
Product  Manufacturing;  31221  Tobacco 
Stemming  and  Redrying;  31321 
Broad  woven  Fabric  Mills;  321912  Cut 
Stock.  Resawing  Lumber,  and  Planing; 
321113  Sawmills;  321918  Other 
Millwork  (including  Flooring  );  321999 
All  Other  Miscellaneous  Wood  Product 
Manufacturing;  321212  Softwood 
Veneer  and  Plywood  Manufacturing; 
321219  Reconstituted  Wood  Product 
Manufacturing;  3221  Pulp,  Paper,  and 
Paperboard  Mills;  322121  Paper  (except 
Newsprint)  Mills;  32213  Paperboard 
Mills;  322121  Paper  (except  Newsprint) 
Mills 

Agency  Contact:  Deborah  G.  Nagle, 

Environmental  Protection  Agency. 

Water.  4303T.  Washington.  DC  20460 

Phone:  202  566-1063 

Fax:  202  566-1053 

Email:  nagle.deborah@epa.gov 

Tom  Wall.  Environmental  Protection 

Agency,  Water,  4303T 

Phone:  202  566-1060 

Fax:  202  566-1053 

Email:  wall.thomas@epa.gov 

RIN:  2040-AD85 
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3489.  EFFLUENT  GUIDELINES  AND 
STANDARDS  FOR  THE 
CONSTRUCTION  AND  DEVELOPMENT 
INDUSTRY 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 
affect  State,  local  or  tribal  governments. 

Legal  AuttwrHy:  33  USC  1311  CWA 
301;  33  USC  1314  CWA  304;  33  USC 
1316  CWA  306;  33  USC  1317  CWA 
307;  33  USC  1318  CWA  308:  33  USC 
1342  CWA  402;  33  USC  1361  CWA  501 

CFR  Citation:  40  CFR  450 

Legal  Deadline:  NPRM.  Judicial.  May 

15,  2002. 

Final.  Judicial.  March  31.  2004. 

Abstract:  The  effluent  guidelines  will 
apply  to  some  construction  activities 
associated  with  new  development,  as 
well  as  to  those  associated  with 
redevelopment  activities.  The 
regulations  will  address  storm  water 
runoff  from  construction  sites  during 
the  active  phase  of  construction. 
Construction  activity  is  a  major  source 
of  sediment  and  other  pollutants 
discharged  to  the  nation's  waters. 
Industries  potentially  affected  by  this 
rulemaking  include  land  developers, 
home  builders,  builders  of  commercial 
and  industrial  property,  and  other 
private  and  public  sector  construction 
site  owners  and  operators.  EPA  will 
develop  design  criteria  for  erosion  and 
sediment  controls.  These  requirements 
will  be  implemented  in  NPDES  storm 
water  permits  issued  to  construction 
site  owners  and  operators. 

Timetable: 


Jesse  PhUs,  Environmental  Protection 

Agency.  Water,  4303T,  Washington,  DC 

20460 

Phone:  202  566-1038 

Fax:  202  566-1053 

Email:  pritts.jesse@epa.gov 

RIN:  2040-AD42 

3490.  EFFLUENT  GUIDELINES  AND 
STANDARDS  FOR  THE  PULP,  PAPER, 
AND  PAPERBOARD  POINT  SOURCE 
CATEGORY,  DISSOLVING  KRAFT  AND 
DISSOLVING  SULFITE 
SUBCATEGORIES  (PHASE  III) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  33  USC  131 1;  33  USC 
1314;  33  USC  1316;  33  USC  1317;  33 
USC  1318;  33  USC  1342;  33  USC  1361 

CFR  Citation:  40  CFR  430.10  to  430.18; 
40  CFR  430.40  to  430.48 

Legal  Deadline:  None 

Abstract:  On  December  17.  1993.  EPA 
proposed  revised  effluent  limitations, 
guidelines  and  standards  and  best 
management  practices  regulations  for 
the  Dissolving  ICraft  and  Dissolving 
Sulfite  Subcategories  of  the  Pulp. 
Paper,  and  Paperboard  Point  Source 
Category  {40  CFR  Part  430).  This  action, 
which  OW  refers  to  as  Phase  ID  of  the 
Cluster  Rules,  will  respond  to 
comments  and  reflect  new  data.  There 
are  five  domestic  mills  in  these  two 
subcategories.  The  final  rule  is 
anticipated  to  set  limits  for  adsorbable 
organic  halides  (AOX).  chemical 
oxygen  demand  (COD),  chloroform, 
dioxin,  furan.  and  12  specific 
ciilorinated  phenolics. 


DM*          FR  Cn* 

I  niivimiiH* 

Action 

Action 

Date          FR  Cite 

NPRM 
Final  Action 

06/24/02  67  FR  42644 
03«XV04 

NPRM 
Final  Action 

12/17/93  58  FR  66078 
09/00«)4 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal. 
State,  Local.  Tribal 

Additional  Information:  SAN  No.  4280 

Sectors  Affected:  233  Building. 
Developing  and  General  Contracting; 
234  Heavy  Construction 

Agency  Contact:  Eric  Strassler. 

Environmental  Protection  Agency, 

Water,  4303T.  Washington,  DC  20460 

Phone:  202  566-1026 

Fax:  202  566-1053 

Email:  strassler.ericdepa.gov 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  4370 

Sectors  Affected:  3221  Pulp.  Paper, 
and  Paperboard  Mills 

Agency  Contact:  Don  Anderson, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1021 

Fax:  202  566-1053 

Email:  anderson.donaldf8epa.gov 


Long-Term  Actions 


Ahmar  Siddiqui.  Enviroimiental 

Protection  Agency.  Water,  4303T, 

Washington,  DC  20460 

Phone:  202  566-1044 

Fax:  202  566-1053 

Email:  siddiqui.ahmar@epa.gov 

RIN:  2040-AD49 

3491 .  EFFLUENT  GUIDEUNES  AND 
STANDARDS  FOR  THE 
CONCENTRATED  AQUATIC  ANIMAL 
PRODUCTION  INDUSTRY 

Priority:  Other  Significant 

Legal  AuttKKity:  CWA  sec  301;  CWA 

sec  304;  CWA  sec  306;  CWA  sec  307; 

CWA  sec  308;  CWA  sec  318;  CWA  sec 

402:  CWA  sec  501 

CFR  Citation:  40  CFR  451 

Legal  Deadline:  NPRM.  Judicial, 

August  14,  2002. 

Final.  Judicial,  June  30.  2004. 

Abstract:  EPA  is  focusing  new  efforts 
to  help  reduce  nutrient  loadings  from 
commercial  agricultural  and  industrial 
operations  nationwide.  Currently,  there 
are  no  federal  technology-based 
standards  for  aquatic  animal  production 
facilities,  which  are  part  of  the 
aquacultiu'e  industry.  This  action  is  a 
new  effort  to  develop  pollutant  controls 
in  the  form  of  nationally  applicable 
discharge  standards  for  commercial  and 
public  aquaculture  operations.  In 
assessments  of  siuface  water  quality, 
States  most  frequently  cite  siltation, 
nutrients,  and  pathogens  as  the  major 
cause  of  water  quality  impairment. 
With  the  growth  of  the  aquacultiu« 
industry,  and  inconsistent  state  of 
regulatory  oversight.  EPA  will  examine 
available  technologies  for  the  control  of 
solids  which  in  turn  control  other 
pollutants,  primarily  nutrients.  This 
action  was  formerly  titled  Aquaculture. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  09/12/02  67  FR  57871 

Final  Action  06/00/04 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal, 

State,  Tribal 

Additional  Information:  SAN  No.  4406^ 

Sectors  Affected:  112511  Finfish 
Farming  and  Fish  Hatcheries:  112512 
Shellfish  Farming;  112519  Other 
Animal  Aquaculture;  71213  Zoos  and 


Botanical  Gardens 
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Agency  Contact:  Marta  E.  Jordan, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1049 

Fax:  202  566-1053 

Email:  jordan.marta@epa.gov       " 

Marvin  Rubin,  Environmental 

Protection  Agency,  Water,  WH-552, 

4303T,  Washington,  DC  20460 

Phone:  202  566-1050 

Fax:  202  566-1053 

Email:  rubin.marvin@epa.gov 

RIN:  204D-AD55 

3492.  EFFLUENT  GUIDEUNES  AND 
STANDARDS  FOR  THE  MEAT  AND 
POULTRY  PRODUCTS  POINT 
SOURCE  CATEGORY  (REVISiOfJS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  33  USC  1311;  33  USC 
1314;  33  USC  1316;  33  USC  1317;  33 
USC  1318;  33  USC  1361;  33  USC  1342 

CFR  Citation:  40  CFR  432  (Revision) 

l.egal  Deadline:  NPRM,  Judicial, 

January  30,  2002. 

Final,  Judicial,  December  31.  2003. 

Alistract:  The  Agency  has  proposed 
revisions  to  the  effluent  limitations 
guidelines  and  standards  for  the  meat 
and  poultry  products  point  source 
category.  The  current  regulations,  at  40 
CFR  432,  are  more  than  20  years  old 
and  are  limited  to  a  few  conventional 
pollutants.  Recent  concerns  about 
nutrient  discharges  from  these  facilities 
might  be  resolved  by  these  additional 
effluent  limitations.  In  particular,  the 
current  regulations  do  not  address 
ammonia  nitrogen  for  red  meat 
slaughterhouses/packinghouses 
(subparts  A-D).  Nutrients  are  a 
significant  remaining  water  quality 
problem  for  impaired  streams. 
Revisions  to  the  current  regulations 
also  include  effluent  limitations  for 
poultry  processing,  which  is  not 
currently  covered  by  any  effluent 
guideline. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


02/2S/02  67  FR  8582 
12/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4407 


Sectors  Affected:  3ii6ii  Animal 
(except  Poultry)  Slaughtering;  311612 
Meat  Processed  from  Carcasses;  311613 
Rendering  and  Meat  By-product 
Processing;  311615  Poultiy  Processing 

Agency  Contact  Samantha  Lewis. 

Environmental  Protection  Agency, 

Water.  4303T,  Washington,  DC  20460 

Phone:  202  566-1058 

Fax:  202  566-1053 

Email:  lewis.samantha@epa.gov 

Marvin  Rubin,  Environmental 

Protection  Agency,  Water,  WH-552, 

4303T,  Washington,  DC  20460 

Phone:  202  566-1050 

Fax:  202  566-1053 

Email:  rubin.marvin@epa.gov 

RIN:  2040-AD56 

3493.  WATER  QUALITY  STANDARDS 
FOR  INDIAN  COUNTRY  WATERS 

Priority:  Other  Significant 

l.egal  Authority:  33  USC  1251  et  seq 

CFR  Citation:  40  CFR  131;  40  CFR 
121.17  (New);  40  CFR  122.4 
(Amended);  40  CFR  123.1  (Amended); 
40  CFR  131.4  (Amended);  40  CFR 
131.40  (New);  40  CFR  230.10 
(Amended);  40  CFR  233.1  (Amended); 
40  CFR  233.51  (Amended) 

Legal  Deadline:  None 

At>Stract:  EPA  is  considering  proposing 
a  national  rule  containing  core  federal 
water  quality  standards  (WQS)  to 
support  tailored,  site-specific  decisions 
for  certain  waters  in  Indian  country 
that  do  not  have  EPA-approved  Tribal 
standards.  EPA  is  contemplating  this 
rule  as  a  first  step  towards  ensuring 
that  the  core  Clean  Water  Act  (CWA) 
frameworlc  for  protecting  water  quality 
is  in  place  for  all  such  wa*  :-s.  The  core 
federal  water  quality  stan 'lards  would 
establish:  use  designations  consistent 
with  CWA  section  101(a)  goals,  cultiu^ 
and  traditional,  and  other  uses;  water 
quality  criteria  for  protecting  the 
designated  uses;  and  an  antidegradation 
policy  designed  to  protect  water 
quality.  Such  standards  would  provide 
a  basis  for  EPA  (in  consultation  with 
a  Tribe)  to  affect  pollution  discharges 
occurring  upstream  from  Tribal  waters, 
provide  a  basis  for  including  water 
quality  based  limitations  or  conditions 
in  permits  or  certifications  for 
discharges  within  Indian  country;  and 
provide  the  basis  for  establishing  Total 
Maximiun  Daily  Loads  (TMDLs)  for 
Indian  country  waters.  A  federal 


promulgation  would  not  prevent  Tribes 
from  developing  their  own  standards. 
The  Office  of  Management  and  Budget 
reviewed  the  proposal  and  retiuned  it 
to  EPA  on  October  2,  2001.  for  further 
consideration  and  analysis.  EPA  is 
considering  how  to  proceed. 

Timetable: 


Action 


FR  Cite 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Tribal 

Additional  Information:  SAN  No.  4344 

Agency  Contact:  Fred  Leutner, 

Environmental  Protection  Agency, 

Water,  4305,  Washington.  DC  20460 

Phone:  202  566-0378 

Fax:  202  260-9830 

Email:  leutner.fi^@epa.gov 

Edward  Hanlon,  Environmental 

Protection  Agency,  Water,  4305,  . 

Washington,  DC  20460 

Phone:  202  566-0765 

Fax:  202  566-0409 

Email:  hanlon.edward@epa.gov 

RIN:  2040-AD46 

3494.  TEST  PROCEDURES  FOR  THE 
ANALYSIS  OF  TRACE  METALS 
UNDER  THE  CLEAN  WATER  ACT 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermiiied. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  33  USC  1314(h)  CWA 
304(h);  33  USC  1361(a)  CWA  501 

CFR  Citation:  40  CFR  136 

Ljegal  Deadline:  None 

Abstract:  This  regulatory  action  would 
propose  to  amend  the  guidelines 
establishing  test  procedures  for  the 
analysis  of  pollutants  under  40  CFR 
part  136  to  approve  new  EPA  methods 
for  the  determination  of  trace  metals  at 
EPA's  water  quality  criteria  levels. 
These  methods  are  necessary  for  the 
implementation  of  water  quality-based 
permits  luider  the  National  Pollutant 
Discharge  Elimination  Systeib  (NPDES) 
of  the  Clean  Water  Act.  Water  quality- 
based  permits  are  necessary  when 
technology-based  controls  do  not 
ensure  that  a  particular  water  body 
would  meet  the  State's  designated 
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water  quality  standard.  Because  the 
methods  currently  approved  under  40 
CFR  part  136  were  designed  to  support 
primarily  technology-based  permitting 
needs,  and  because  these  technology- 
based  levels  are  as  much  as  280  times 
higher  than  water  quality-based  criteria 
for  metals,  approval  of  new  EPA  test 
procedures  is  necessary. 

Timetable: 


Action 


FR  Cite 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Federalism:  Undetermined 

Additional  Information:  SAN  No.  3702 

Agency  Contact:  William  A.  Telliard, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Maria  Gomez-Taylor,  Environmental 

Protection  Agency,  Water,  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

RIN:  2040-AC75 

3495.  TEST  PROCEDURES: 
INCREASED  METHOD  FLEXIBILITY 
FOR  TEST  PROCEDURES  APPROVED 
FOR  CLEAN  WATER  ACT 
COMPUANCE  MONITORING 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  33  USC  1314(h)  CWA 
304  (h);  33  USC  1361(a)  CWA  501  (a) 

CFR  Citation:  40  CFR  136 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  would 
highlight  the  flexibility  already 
contained  in  the  600  and  1600  series 
of  EPA  Methods  that  are  currently 
approved  for  Clean  Water  Act 
compliance  monitoring  under  40  CFR 
part  136,  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants.  These  methods  typically 
contain  a  statement  that,  in  recognition 
of  advances  that  are  occvirring  in 
analytical  technology,  and  to  allow  the 
analyst  to  overcome  sample  matrix 


interferences,  the  analyst  is  permitted 
certain  options  to  improve  separations 
or  lower  the  costs  of  measurements. 
These  options  include  alternate 
extraction,  concentration,  cleanup 
procedures,  and  changes  in  columns 
and  detectors.  The  methods  further 
require  the  analyst  to  demonstrate  that 
the  method  modifications  will  not 
adversely  affect  the  quality  of  data  by 
generating  quality  control  results  that 
meet  the  specifications  contained  in  the 
method.  Despite  this  stated  flexibility, 
the  Agency  has  found  that  many 
NPDES  and  pretreatment  permitting 
authorities  are  not  aware  of  this 
flexibility  when  issuing  or  enforcing 
NPDES  and  pretreatment  permits. 
Therefore,  this  regulatory  action  will 
highlight  the  existing  method  flexibility 
and  clarify  EPA's  position  regarding  its 
application.  This  action  will  also 
extend  this  flexibility  to  other  methods 
currently  approved  under  40  CFR  part 
136.  The  purpose  of  extending  this 
flexibility  to  other  methods  is  to  (1) 
increase  consistency  between  methods, 

(2)  provide  for  increased  recognition  of 
advances  in  analytical  technology,  and 

(3)  reduce  costs  associated  with 
analytical  measurements. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


To  Be  Determined 
To  Be  Detennined 


Regulatory  Flexitiility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  3714 

Agency  Contact:  WiUiam  A.  Telliard, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington.  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Khouane  Ditthavong,  Environmental 

Protection  Agency,  Water,  4303T, 

Washington,  DC  20460 

Phone:  202  566-1068 

Fax:  202  566-1053 

Email:  ditthavong.khouane@epa.gov 

RIN:  2040-ACg2 


Long-Term  Actions 


3496.  TEST  PROCEDURES: 
PERFORMANCE-BASED 
MEASUREMENT  SYSTEM  (PBMS) 
PROCEDURES  AND  GUIDANCE  FOR 
CLEAN  WATER  ACT  TEST 
PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Autliorlty:  33  USC  1314(h)  CWA 
304(h);  33  USC  1361(a)  CWA  501(a) 

CFR  Citation:  40  CFR  136 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  would 
establish  the  use  of  performance-based 
measurement  procedures  and  guidance 
for  use  in  Clean  Water  Act  compliance 
monitoring  under  40  CFR  part  136, 
Guidelines  Establishing  Test  Procedures 
for  the  Analysis  of  Pollutants.  The  new 
procedures  would  include  guidance 
concerning  the  format,  content,  quality 
assurance/quality  control,  and  data 
validation  requirements  for  use  of  test 
methods.  This  regulatory  action  would 
also  describe  increased  program 
guidance  in  the  form  of  a 
clearinghouse,  technical  bulletins, 
and/or  guidance  documents  geared 
towards  clarifying  technical  and  policy 
issues  associated  with  the  use  of  test 
methods  approved  for  use  in  the 
program. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


03/28/97 
To  Be 


62  FR  14975 
Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 

State,  Local,  Tribal 

Additional  Information:  SAN  No.  3713 

Agency  Contact:  William  A.  Telliard, 

Enviroimiental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Khouane  Ditthavong,  Environmental 

Protection  Agency,  Water,  4303T, 

Washington,  DC  20460 

Phone:  202  566-1068 

Fax:  202  566-1053 

Email:  ditthavong.khouane@epa.gov 

RIN:  2040-AC93 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


75309 


EPA— Clean  Water  Act  (CWA) 
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3497.  TEST  PROCEDURES  FOR  THE 
ANALYSIS  OF  MISCEUJVNEOUS 
METALS,  ANIONS,  AND  VOLATILE 
ORGANICS  UNDER  THE  CLEAN 
WATER  ACT,  PHASE  ONE 


3498.  TEST  PROCEDURES  FOR  THE 
ANALYSIS  OF  MISCELLANEOUS 
METALS,  ANIONS,  AND  VOLATILE 
ORGANICS  UNDER  THE  CLEAN 
WATER  ACT,  PHASE  TWO 


Priority:  Substantive,  Nonsignificant  Priority:  Substantive,  Nonsignificant 


Legal  AuttKMity:  33  USC  1314(h)  CWA 
304(h);  33  USC  1361(a)  CWA  501(a) 

CFR  Citation:  40  CFR  136 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  would 
amend  the  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  under  40  CFR  part  136  to 
approve  new  procedures  for  the 
analysis  of  miscellaneous  metals, 
anions,  and  volatile  organics  under  the 
aean  Water  Act  (CWA).  These  methods 
are  used  for  implementing  water 
quality  based  permits  vmder  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  of  the 
CWA.  This  regidation  would  approve 
test  procedures  to  be  used  in  measuring 
this  group  of  compounds  under  the 
NPDES  Program  unless  the  Regional 
Administrator  approves  an  alternative 
procedure.  EPA  plans  to  segment  the 
rulemaking  into  two  phases  to 
accommodate  different  amounts  of  data 
for  the  long  list  of  compounds. 

Timetable: 


Legal  Authority:  33  USC  1314(h)  CWA 
304(h);  33  USC  1361(a)  CWA  501(a) 

CFR  Citation:  40  CFR  136 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  woidd 
amend  the  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  under  40  CFR  Part  136  to 
approve  new  procedures  for  the 
analysis  of  miscellaneous  metals, 
anions,  and  volatile  organics  under  the 
Clean  Water  Act  (CWA).  These  methods 
are  used  for  implementing  water 
quality  based  permits  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  of  the 
CWA.  This  regulation  would  approve 
test  procedures  to  be  used  in  measuring 
this  group  of  compounds  under  the 
NPDES  unless  the  Regional 
Administrator  approves  an  alternative 
procedure.  This  rulemaking  would 
constitute  the  second  of  two  segments 
of  rulemaking  initially  proposed  as  one 
action. 

Timetable: 


Action 

Date          FR  Cite 

Action 

Date          FR  Cite 

NPRM 
Final  Action 

10/18/95  60  FR  53988 
06/00/04 

NPRM 
Final  Action 

10/18/95  60  FR  53988 
06/00/04 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 


Additional  Infonnatlon:  SAN  No.  3155      Additional  Information:  SAN  No.  4089 


Agency  Contact:  William.A.  Telliard, 

Envirorunental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.wiUiam@epa.gov 

Maria  Gomez-Taylor,  Environmental 

Protection  Agency,  Water,  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

RIN:  2040-AC95 


Agency  Contact:  William  A.  Telliard, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1061 

Fax:  202  566-1053 

Email:  telliard.william@epa.gov 

Maria  Gomez-Taylor,  Environmental 

Protection  Agency,  Water,  4303T 

Phone:  202  566-1005 

Fax:  202  566-1053 

Email:  gomez-taylor.maria@epa.gov 

RIN:  204O-AD12 


3499.  UNIFORM  NATIONAL 
DISCHARGE  STANDARDS  FOR 
VESSELS  OF  THE  ARMED  FORCES  - 
PHASE  II 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK)rity:  33  USC  1322;  33  USC 
1361 

CFR  Citation:  40  CFR  1700 

Legal  Deadline:  Final.  Statutory,  May 
10,  2001. 

Abstract:  This  action  is  Phase  11  of 
implementing  regulations  on  Uniform 
National  Discharge  Standards  for 
Vessels  of  the  Armed  Forces.  In  1996 
the  Clean  Water  Act  was  amended  to 
create  section  312(n),  Uniform  National 
Discharge  Standards  for  Vessels  of  the 
Armed  Forces.  Section  312(n)  directs 
EPA  and  DOD  to  work  together  to 
provide  Armed  Forces  vessels  with  a 
nationally  uniform  set  of  discharge 
standards,  which  preempt  State 
discharge  standards  for  these  vessels. 
The  purpose  of  the  statute  is  to  allow 
EMDD  to  plan,  design  and  build 
environmentally  sound  vessels,  to 
encourage  innovative  pollution  control 
technology,  and  to  improve  operational 
flexibility.  EPA  and  DOD  jointly 
promulgated  Phase  I  of  these 
regulations,  40  CFR  part  1700,  on  May 
10,  1999  (64  FR  25126).  The  Phase  I 
rulemaking  concluded  that  25 
discharges  from  Armed  Forces  vessels 
would  require  control  devices.  Some  of 
these  discharges  have  the  potential  to 
introduce  oil  or  other  organics  into 
receiving  waters  (such  as  bilge  water); 
some  have  the  potential  to  introduce 
copper  or  other  metals  (such  as  fire 
main);  and  some  have  the  potential  to 
introduce  nonindigenous  invasive 
Aquatic  species  (such  as  ballast  water). 
Phase  II  will  establish  performance 
standards  for  control  devices  for  these 
25  discharges.  Once  DOD  implements 
rules  for  achieving  the  standards  set  in 
Phase  II,  covered  discharges  from 
Armed  Forces  vessels  will  be  required 
to  meet  these  standards,  and  will  not 
be  subject  to  discharge  standards 
established  by  States. 

Timetable: 


Action 


Date  FR  CHe 


NPRM  01/00/05 

Final  Action  09/00/05 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 
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Federalism:  Undetermined 

Additional  Information:  SAN  No.  4357 

Agency  Contact:  Gregory  Stapleton, 

Environmental  Protection  Agency, 

Water,  4303T,  Washington,  DC  20460 

Phone:  202  566-1028 

Fax:  202  566-1053 

Email:  stapleton.gregory@epa.gov 

RIN:  2040-AD39 

3500.  STREAMUNING  THE  GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES  OF 
POLLUTION 

Priority:  Other  Significant 

Legal  Authority:  33  USC  1314  CWA  sec 
304;  33  USC  1317  CWA  sec  307;  33 
USC  1342  CWA  sec  402;  33  USC  1361 
CWA  sec  501 

CFR  Citation:  40  CFR  403 

Legal  Deadline:  None 

Abstract:  The  final  rule  will  be 
promulgated  as  a  program  streamlining 
activity.  The  rule  will  revise  certain 
provisions  in  the  general  pretreatment 
regulations  (40  CFR  part  403)  that 
address  restrictions  on  and  oversight  of 
industrial  discharges  into  publicly 
owned  treatment  works  (POTWs).  The 
final  rule  will  include  exclusions  or 
variable  requirements  for  smaller 
facilities  that  contribute  insignificant 
amounts  of  pollutants,  clarify 
requirements  for  implementing 
pretreatment  standards,  and  provide 
more  flexible  reporting,  inspection  and 
sampling  requirements.  The  revisions 
should  provide  greater  flexibility, 
reduce  burden,  and  achieve  improved 
environmental  results  at  less  cost  for 
regulatory  authorities  and  the  regulated 
community. 

Timetable: 


Email:  pickrel.)an@epa.gov 

Jeff  Smith,  Environmental  Protection 

Agency,  Water,  4203M,  Washington,  DC 

20460 

Phone:  202  564-0652 

Fax:  202  564-6399 

Email:  smith.jeff@epa.gov 

RIN:  2040-AC58 

3501.  NPDES  STREAMUNING  RULE  — 
ROUND  III 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  33  USC  1311  CWA  sec 
301;  33  USC  1312  CWA  sec  302;  33 
USC  1314  CWA  sec  304;  33  USC  1316 
CWA  sec  306;  33  USC  1318  CWA  sec 
308;  33  USC  1342  CWA  sec  402;  33 
USC  1361  CWA  sec  501 

CFR  Citation:  40  CFR  122;  40  CFR  123; 
40  CFR  124 

Legal  Deadline:  None 

Al>stract  EPA  plans  to  issue  several 
rulemaking  packages  to  revise  NPDES 
requirements  in  parts  122,  123,  and  124 
to  eliminate  redundant  regulations, 
provide  clarification,  and  remove  or 
streamline  unnecessary  procedures. 
Revisions  under  consideration  in  this 
rule  include  adding  additional  permit 
modifications  that  can  be  considered 
minor  modifications  at  122.63,  and 
changes  to  requirements  concerning 
EPA's  review  of  State  permits.  Other 
revisions  may  be  considered  as  work 
on  this  rule  progresses.  This 
rulemaking  is  expected  to  affect  entities 
which  implement  the  NPDES  program 
or  are  regulated  by  it.  This  includes 
small  businesses  and  State,  tribal  and 
local  governments.  Most  of  these  effects 
are  expected  to  be  deregulatory  or 
streamlining  in  nature. 

Timetable: 


Action 


Data  PR  Cite 


Action 


(Me  FR  Cite 


NPRM                           07/22/99  64  FR  39564 

NPRM                           11/0Cy06 

Final  Action                  12/00/04 

Final  Action                  08^)0/07 

Regulatory  Flexibility  Analysis 
Required:  No 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  3663 

Agency  Contact:  Jan  Pickrel, 
Environmental  Protection  Agency, 
Water,  4203M,  Washington,  DC  20460 
Phone:  202  564-7904 
Fax:  202  564-6431 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  l.evels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  3786 

Agertcy  Contact:  Howard  E.  Rubin, 
Environmental  Protection  Agency, 
Water,  4203M.  Washington,  DC  20460 
Phone:  202  564-2051 
Fax:  202  564-9544 


Email:  rubin.howarde@epa.gov 

Robert  Wood,  Environmental  Protection 

Agency,  Water.  4203M,  Washington,  DC 

20460 

Phone:  202  564-9545 

Fax:  202  564-9544 

Email:  wood.robert@epa.gov 

RIN:  2040-AC84 

3502.  CLEAN  WATER  STATE 
REVOLVING  FUND  REGULATION 
REVISIONS  RE:  USE  AS  MATCHING 
FUNDS 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  33  USC  1383(h) 
CFR  Citation:  40  CFR  35.3125(b)(1) 
Legal  Deadline:  None 

Abstract:  This  regulation  will  revise 
the  Clean  Water  State  Revolving  Fund 
(CWSRF)  Regulations  to  allow  the  use 
of  loans  from  the  non-Federal  and  non- 
State  match  share  of  CWSRF  funds  as 
a  match  for  infrastructxu^  grants.  In 
1990,  EPA  issued  regulations 
implementing  the  CWSRF  program, 
established  as  title  VI  of  the  Clean 
Water  Act  (CWA)  in  1987.  Section 
603(h)  of  the  CWA  prohibits  use  of  the 
CWSRF  loan  as  matching  funds  with 
respect  to  the  non-Federal  share  of  the 
cost  of  a  treatment  works  project  for 
which  a  municipality  or  agency  is 
receiving  assistance  bom  the 
Administrator  under  any  other 
authority.  In  issuing  its  regulations  at 
40  CFR  35.3125(b)(1),  EPA  interpreted 
this  prohibition  broadly,  applying  the 
restriction  to  all  treatment  works 
construction.  At  that  time,  EPA 
believed  the  replacement  of  the 
construction  grants  program  authorized 
by  title  II  of  the  CWA  by  the  CWSRF 
would  result  in  a  significant  decrease 
in  the  use  of  other  Federal  grant  funds 
for  treatment  worlu  construction. 
However,  frt>m  FY  1995  onward. 
Congress  has  authorized  and 
appropriated  funds  for  infrastructure 
construction  grants  in  various 
Appropriations  Acts.  There  are 
currently  over  700  projects  totaling  over 
$3.3  bilUon  dollars.  In  several  cases, 
EPA  has  been  asked  to  allow  CWSRF 
funds  to  be  used  as  a  match  for  these 
grants;  but  40  CFR  35.3125(b)(1) 
prohibits  such  action.  Upon 
reconsideration,  EPA  has  decided  its 
initial  reading  in  1990  was  too  broad, 
and  the  intent  of  Congress  was  only 
to  prohibit  use  of  CWSRF  loans  as  a 
match  for  title  n  construction  grants. 
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This  action  will  revise  the  regulations 
to  allow  a  State,  in  its  operation  of  the 
CWSRF,  to  permit  a  CWSRF  loan  for 
non-title  n  infrastructure  construction 
grant  projects  to  be  used  as  a  non- 
federal match  in  certain  circumstances. 
The  prohibition  on  the  use  of  CWSRF 
as  a  match  for  a  title  n  construction 
grant  will  continue. 


Timetable: 


Action 


FR  Cite 


Direct  Final  Rule  To  Be  Detemnined 

Direct  Final  witti 
companion 
proposal. 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Additional  Information:  SAN  No.  4493 


Agency  Contact:  Chau  Hoang, 

Environmental  Protection  Agency, 

Water,  4204M,  Washington.  DC  20460 

Phone:  202  564-0689 

Fax:  202  501-2396 

Email:  hoang.chau@epa.gov 

Gary  Hudiburgh.  Environmental 

Protection  Agency.  Water,  EN-336, 

4204M,  Washington,  DC  20460 

Phone:  202  564-0626 

Fax:  202  501-2396 

Email:  hudiburgh.gary@epa.gov 

RIN:  2040-AD68 


Environmental  Protection  Agency  (EPA) 
Clean  Water  Act  (CWA) 


Completed  Actions 


3503.  EFFLUENT  GUIDEUNES  AND 
STANDARDS  FOR  THE  IRON  AND 
STEEL  MANUFACTURING  POINT 
SOURCE  CATEGORY  (REVISIONS) 

Priority:  Other  Significant 

CFR  Citation:  40  CFR  420 

Completed:  


Completed: 


Reason 


FR  Cite 


Firial  Action  10/17/02  67  FR  64216 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 

State.  Local 

Agency  Contact:  George  Jett 
Phone:  202  566-1070 
Fax:  202  566-1053 
Email:  jett.george@epa.gov 

William  Anderson 

Phone:  202  566-1008 

Fax:  202  566-1053 

Email:  anderson.william@epa.gov 

RIN:  2040-AC90 

3504.  EFFLUENT  GUIDELINES  AND 
STANDARDS  FOR  THE  BLEACHED 
PAPERGRADE  KRAFT 
SUBCATEGORY  OF  THE  PULP. 
PAPER,  AND  PAPERBOARD 
CATEGORY:  CERTIFICATION  IN  UEU 
OF  MONITORING  FOR  CHLOROFORM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  40  CFR  430 


Reason 


FR  CMe 


Final  Action  09/19/02  67  FR  58990 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State,  Local 

Agency  Contact:  Don  Anderson 

Phone:  202  566-1021 

Fax:  202  566-1053 

Email:  anderson.donaldf@e|>a.gov 

Ahmar  Siddiqui 

Phone:  202  566-1044 

Fax:  202  566-1053 

Email:  siddiqui.ahmar@epa.gov 

RIN:  2040-AD23 

3505.  EFFLUENT  GUIDEUNES  2002 
PROGRAM  PLAN 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 

Completed:  


Reason 


Date 


FR  Cite 


NPRM 
Final  Action 


06/18/02  67  FR  41417 
08/27/02  67  FR  55012 


Regulatory  Flexll>illty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Harrigan 
Phone:  202  566-1666 


Fax:  202  566-1053 

Email:  harrigan.patricia@epa.gov 

Jan  Matuszko 

Phone:  202  566-1035 

Fax:  202  566-1053 

Email:  matuszko.jan@epamail.epa.gov 

RIN:  2040-AD78 

3506.  REVISION  TO  CLEAN  WATER 
ACT  REGULATORY  DERNITION  OF 
RLL  MATERIAL 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  33  CFR  323.2(e):  40  CFR 
232.2 

Completed:  


Reason 


Date 


FR  CHe 


Final  Action  05A)9/02  67  FR  31 129 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Agency  Contact:  Brenda  Mallory 

Phone:  202  566-1368 

Fax:  202  566-1375 

Email:  mallory.brenda@epa.gov 

John  Lishman 

Phone:  202  566-1364 

Fax:  202  566-1375 

Email:  lishman.john@epamail.epa.gov 

RIN:  2040-AD51 
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Environmental  Protection  Agency  (EPA) 
Safe  Drinldng  Water  Act  (SDWA) 


Prerule  Stage 


3507.  DRINKING  WATER: 
REGULATORY  DETERMINATIONS 
REGARDING  CONTAMINANTS  ON 
THE  DRINKING  WATER 
CONTAMINANT  CANDIDATE  LIST 

Priority:  Other  Significant 

Legal  Auttwrity:  42  USC  300f  et  seq; 
SDWA  1412(b)(1)(B) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  Other,  Statutory. 
August  6,  2001.  Final  Regulatory 
Determination. 

Abstract:  The  1996  amendments  to  the 
Safe  Drinking  Water  Act  (SDWA) 
requires  EPA  to  publish  a  list  of  non- 
regulated  contaminants  every  five 
years,  which  may  warrant  regulation 
due  to  their  health  efi^ects  and  their 
potential  for  occurrence  in  public  water 
systems  (PWSs).  The  first  list,  called 
the  Contaminant  Candidate  List  (CCL), 
was  published  in  the  Federal  Register 
on  March  2,  1998  (63  FR  10274).  When 
establishing  the  1998  CCL,  EPA  divided 
the  contaminants  among  three  main 
categories:  1)  contaminants  which  are 
priorities  for  additional  research;  2) 
contaminants  which  need  additional 
occurrence  data;  and  3)  contaminants 
which  are  priorities  for  consideration 
for  rulemaking.  These  contaminants  are 
collectively  referred  to  as  the 
Regulatory  Determination  Priority 
contaminants.  In  addition  to  publishing 
the  drinking  water  CCL.  the  SDWA  also 
requires  the  Agency  to  select  five  or 
more  contaminants  from  the  CCL  and 
determine,  by  August  2001,  whether  to 
regulate  these  contaminants  with  a 
National  Primary  Drinking  Water 
Regulation  (NPDWR).  The  Regulatory 
Determination  Priority  category  is  the 
list  of  contaminants  from  which  the 
Agency  will  determine  whether  or  not 
regulations  are  necessary.  There  are 
ciurently  nine  contaminants  that  have 
sufficient  scientific  information  to  make 
regulatory  determinations: 
Acanthamoeba:  Aldrin;  Dieldrin; 
Hexachlorobutadiene;  Manganese; 
Metribuzin;  Naphthalene;  Sodium;  and 
Sulfate.  In  order  make  a  decision 
whether  or  not  to  develop  a  NPDWR 
for  a  contaminant,  the  SDWA  requires 
three  statutory  tests  be  met:  1)  the 
contaminant  may  have  an  adverse  effect 
on  the  health  of  persons;  2)  the 
contaminant  is  known  to  occur  or  there 
is  a  substantial  likelihood  that  the 
contaminant  will  occur  in  public  water 
systems  with  a  frequency  and  at  levels 
of  public  health  concern;  and  3)  in  the 
sole  judgment  of  the  Administrator, 


regulation  of  the  contaminant  presents 
a  meaningful  opportunity  for  health 
risk  reduction  for  persons  served  by 
public  water  systems.  Using  these  three 
statutory  tests  to  make  regulatory 
decisions,  there  are  three  possible 
outcomes:  1)  regulate  the  contaminant 
with  a  NPDWR;  2)  develop  guidance 
(e.g.  Health  or  Consumer  Advisory);  or 
3)  determine  no  action  is  necessary. 

Timetabia: 


Action 


FR  Cite 


Notice  of  Preliminary     06/03/02  67  FR  38222 

Regulatory 

Determinations 
Notice  of  Final  03/00/03 

Regulatory 

Determinations 

Regulatory  Flexibility  Anafyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  SAN  No.  4447 

Sectors  Affected:  22131  Water  Supply 
and  Irrigation  Systems 

Agency  Contact:  Karen  Wirth, 

Environmental  Protection  Agency, 

Water,  4607M 

Phone:  202  564-5246 

Fax:  202  564-3760 

Email:  wirth.karen@epamail.epa.gov 

Tom  Carpenter,  Environmental 

Protection  Agency,  Water,  4607M, 

Washington.  DC  20460 

Phone:  202  564-4885 

Fax:  202  564-3760 

Email:  carpenter.thomas@epa.gov 

RIN:  2040-AD61 

3508.  6-YEAR  REVIEW  OF  EXISTING 
NATK)NAL  PRIMARY  DRINKING 
WATER  REGULATK>NS 

Priority:  Other  Significant 

Legal  Auttwrity:  42  USC  300f  et  seq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  Other.  Statutory. 
August  6,  2002,  Complete  review  for 
contaminants  with  NPDWRs 
promulgated  prior  to  August  1996. 

AtMtract:  The  Safe  Drinking  Water  Act 
(SDWA)  requires  EPA  to  review  and 
revise,  if  appropriate,  all  National 
Primary  Drinking  Water  Regidations 
(NPDWRs)  no  less  fi^uently  than  once 
every  six  years.  According  to  SDWA, 
any  revisions  of  drinking  water 
regulations  must  maintain,  or  increase, 
the  level  of  public  health  prottection 


provided;  however.  EPA  may  identify 
regulation  changes  that  will  streamline 
or  reduce  existing  requirements  without 
lessening  the  level  of  public  health 
protection.  As  a  part  of  this  action.  EPA 
will  do  two  things:  (1)  develop  an 
overall  protocol  for  conducting  each  six 
year  review;  and  (2)  review  69 
NPDWRs  published  prior  to  1996.  The 
remaining  NPDWRs  published  prior  to 
1996  (e.g..  arsenic,  radionuclides,  most 
microbiological  NPDWRs)  have  been,  or 
are  being,  reviewed  in  the  context  of 
recent  or  ongoing  rulemakings.  No  new 
requirements  will  be  imposed  by  this 
action.  The  purpose  of  the  review  is 
to  determine  whether  new  data, 
technology,  or  other  factors  exist  that 
justify  revisions  to  existing  NPDWRs. 
The  outcome  of  each  review  will  be 
a  Federal  Register  notice  making 
available  the  results  of  the  Agency's 
review  and  a  planned  ndemaking 
schedule  for  the  regulations  that  the 
Agency  believes  are  appropriate 
candidates  for  revision  at  that  time. 
EPA  may  decide  that  any  of  the 
following  need  to  be  revised:  maximum 
contaminant  level  goals,  maximum 
contaminant  levels,  analytical  methods, 
monitoring,  treatment,  recordkeeping 
and  reporting  requirements.  EPA  plans 
extensive  stakeholder  outreach  and 
consultation  in  the  development  of  the 
protocol  and  throughout  the  review 
process. 

Timetat>le: 


Action 


Date 


FR  Cite 


Notice  of  Preliminary     04/17/02  67  FR  19030 

Decision 
Notice  of  Final  03/00/03 

Decision 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Addttional  Information:  SAN  No.  4424 

Sectors  Affected:  22131  Water  Supply 
and  Irrigation  Systems 

Agency  Contact:  Judy  Lebowich. 

Environmental  Protection  Agency, 

Water.  4607M,  Washington,  DC  20460 

Phone:  202  564-4884 

Fax:  202  564-3760 

Email:  lebowich.judy@epa.gov 

Wynne  Miller,  Environmental 
Protection  Agency.  Water.  4607M, 
4607.  Washington.  DC  20460 
Phone:  202  564-4887 
Fax:  202  564-3760 


EPA^-Safe  Drinking  Water  Act  (SDWA) 


Prerule  Stage 


Email:  niiller.wynne@epa.gov 
RIN:  2040-AD67 


Environmental  Protection  Agency  (EPA) 
Safe  Drinldng  Water  Act  (SDWA) 


Proposed  Rule  Stage 


3509.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  LONG  TERM 
2  ENHANCED  SURFACE  WATER 
TREATMENT  RULE 

Regulatory  Plan:  This  entry  is  Seq.  No. 

134  in  part  D  of  this  issue  of  the 
Federal  Register. 

RIN:  2040-AD37 

3510.  NATK>NAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  STAGE  2 
DISINFECTION  BYPRODUCTS  RULE 

Regulatory  Plan:  This  entry  is  Seq.  No. 

135  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  2040-AD38 

3511.  •  DRINKING  WATER 
CONTAMINANT  CANDIDATE  UST  2 

Priority:  Routine  and  Frequent 

Legal  Auttwrity:  SDWA  Amendments 
of  1996  Sec  1412(b)(1)(B) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  Other,  Statutory, 
February  28,  2003,  1-5  years  after  CCL. 

Atwtovct:  This  tiering  action  is  to 
develop  the  Second  Drinking  Water 
Contaminant  Candidate  List  (CCL2).  To 
meet  the  Safe  Drinking  Water  Act 
(SDWA)  requirements  under  section 
1412(b)(l)(B)(i),  as  amended  in  1996, 
OGWDW  will  publish  a  list  of 
contaminants  that  are  known  or 
anticipated  to  occur  in  public  water 
systems  which  may  require  regulation 
under  the  SDWA.  In  developing  this 
list  of  contaminants,  that  are  not 
currently  subject  to  any  proposed  or 
promulgated  NPDWRs,  EPA  must 
consult  with  the  SAB,  provide  an 
opportunity  for  public  comments, 
consider  the  National  Contaminant 
Occurrence  Database  (developed  under 
SDWA  section  1445(g)),  consider 
contaminants  referred  to  in  section 
101(4)  of  CERCLA,  and  substances 
registered  as  pesticides  imder  FIFRA. 
Similar  to  CCLl.  the  CCL2  will  be 
based  on  readily  available  occurrence 
and  health  effects  information  and 
evaluated  by  EPA.  SDWA  required  the"^ 
first  CCL  to  be  published  18  months 


after  the  date  of  enactment  (2/98),  and 
a  new  CCL  every  5  years  thereafter.  The 
methods  used  to  develop  the  CCL  are-* 
described  in  the  Federal  Register  (FR 
62193).  To  respond  to  comments 
received  on  the  draft  drinking  water 
CCL,  the  Agency  requested  assistance 
from  the  National  Research  Council 
(NRC)  for  guidance  on  methods  and 
processes  to  identify  and  narrow  a  very 
broad  imiverse  of  potential 
contaminants  into  a  smaller,  more 
focused  list  for  the  future  CCLs.  The 
details  of  the  NRC  recommendation  are 
available  in  the  report  entitled 
"Classifying  Drinking  Water 
Contaminants  for  Regulatory 
Considerations."  The  NRC 
recommendations  are  being  evaluated 
by  a  National  Drinking  Water  Advisory 
Council  work  group,  and  the  results  of 
this  parallel  effort  will  be  used  for 
future  CCLs. 

Timetable: 


Action 


FR  Cite 


Announcement  of         11AXV02 

Draft 
/^nouncement  of  CCL  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  SAN  No.  4703 

Agency  Contact:  Thomas  Carpenter, 

Environmental  Protection  Agency, 

Water,  4607M,  Washington,  DC  20460 

Phone:  202  564-4885 

Fax:  202  564-3760 

Email:  carpenter.thomas@epa.gov 

Karen  Wirth,  Environmental  Protection 

Agency,  Water,  4607M 

Phone:  202  564-5246 

Fax:  202  564-3760 

Email:  wirth.karen@epamail.epa.gov 

RIN:  2040-AD86 

3512.  e  DRINKING  WATER 
CONTAMINANT  CANDIDATE  UST  2 

Priority:  Routine  and  Frequent 

L^gai  Autttortty:  SDWA  Amendments 
of  1996.  sec  1412(b)(1)(B) 


CFR  Citation:  None 

l-egai  Deadline:  Other.  Statutory, 
February  28,  2003,  Within  1  to  5  years 
after  CCL. 

At>stract:  This  action  is  to  develop  the 
Second  Drinking  Water  Contaminant 
Candidate  List  (CCL2).  To  meet  the  Safe 
Drinking  Water  Act  (SDWA) 
requirements  under  section 
1412(b)(1)(B),  as  amended  in  1996, 
OGWDW  will  publish  a  list  of 
contaminants  that  are  known. or 
anticipated  to  occur  in  public  water 
systems  which  may  require  regulation 
imder  the  SDWA.  In  developing  this 
list  of  contaminants  that  are  not 
currently  subject  to  any  proposed  or 
promulgated  NPDWRs,  EPA  must 
consult  with  the  SAB.  provide  an 
opportiinity  for  public  comments, 
consider  the  National  Contaminant 
Occurrence  Database  (developed  imder 
SDWAS  section  1445(g)).  consider 
contaminants  referred  to  in  section 
101(4)  of  CERCLA.  and  substances 
registered  as  pesticides  imder  FIFRA. 
Like  CCLl.  the  CCL2  will  be  based  on 
readily  available  occurrence  and  health 
effects  information  and  evaluated  by 
EPA.  SDWA  required  the  first  CCL  to 
be  published  18  months  after  the  date 
of  enactment  (2/98).  and  a  new  CCL 
every  5  years  thereafter.  To  respond  to 
comments  received  on  the  draft 
drinking  water  CCL.  the  Agency 
requested  assistance  from  the  National 
Research  Council  (NRC)  for  guidance  e 
on  metho9ds  and  processes  to  identify 
and  narrow  a  very  broad  universe  of 
potential  contaminants  into  a  smaller, 
more  focused  list  for  the  future  CCLs. 
The  details  of  the  NRC 
recommendation  are  available  in  the 
report  entitled  Classifying  Drinking 
Water  Contaminants  for  Regulatory 
Considerations.  The  NRC 
recommendations  are  being  evaluated 
by  a  National  Drinking  Water  Advisory 
Council  Work  Group  and  the  results  of 
this  parallel  effort  will  be  used  for 
future  CCLs. 
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EPA— Safe  Drinking  Water  Act  (SDWA) 


Proposed  Rule  Stage 


Unwlabl*: 


Action 


FR  CM* 


Draft 
Final  Action 


11/00/02 
02A)(y03 


Ragulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 


Govemnnent  Levels  Affected:  None 

Agency  Contact:  Thomas  Carpenter, 

Environmental  Protection  Agency, 

Water.  4607M.  Washington.  DC  20460 

Phone:  202  564-4885 

Fax:  202  564-3760 

Email:  carpenter.thomas@epa.gov 


Karen  Wirth,  Environmental  Protection 

Agency,  Water.  4607M 

Phone:  202  564-5246 

Fax:  202  564-3760 

Email:  wirth.karen@epamail.epa.gov 

RIN:  2040-AD88 


Environmental  Protection  Agency  (ERA) 
Safe  Drinldng  Water  Act  (SDWA) 


Rnal  Rule  Stage 


3513.  UNREGULATED  CONTAMINANT 
MONITORING  REGULATION: 
ANALYTICAL  METHOD  FOR 
AEROMONAS  &  NATIONAL  PRIMARY 
&  SECONDARY  DRINKING  WATER 
REGULATIONS:  ANALYTICAL 
METHODS  FOR  CHEMICAL  & 
MICROBIOLOGICAL  CONTAMINANTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  300f;  42  USC 
aOOg-l;  42  USC  300g-2;  42  USC  300g- 
3:  42  USC  300g-4;  42  USC  300g-5:  42 
USC  300g-6;  42  USC  300J-4;  42  USC 
300J-9;  42  USC  300J-11 

CFR  Citation:  40  CFR  141.40 

Legal  Deadline:  None 

Abstract:  This  action  proposes  the 
analytical  method  and  an  associated 
Minimum  Reporting  Level  (MRL)  for 
the  analysis  of  Aeromonas  to  support 
the  Unregulated  Contaminant 
Monitoring  Regulation's  List  2 
monitoring  of  120  large  and  180  small 
public  water  systems  from  January  1. 
2003  through  December  31.  2003.  Only 
these  300  systems  must  monitor  for 
Aeromonas.  Additionally.  EPA 
proposes  to  approve  EPA  Method  515.4 
to  support  previously  required  National 
Primary  Drinking  Water  Regulation 
.(NPDWR)  compliance  monitoring  for 
2,4-D  (as  acid.  >alts  and  esters],  2.4.5- 
TP  (Silvex).  dinuseb, 
pentachlorophenol,  picloram  and 
dalapon,  and  EPA  Method  531.2  to 
support  previously  required  NPDWR 
monitoring  for  carbofuran  and  oxamyl. 
Finally.  EPA  proposed  to  approve  eight 
additional  industry  developed 
analytical  methods  to  support 
previously  required  NPDWR 
compliance  monitoring.  These  eight 
methods  include:  a  method  for  the 
determination  of  atrazine.  two  methods 
for  the  determination  of  cyanide,  three 
methods  for  the  determination  of  total 
coliforms.  a  method  for  the 
determination  of  heterotrophic  bacteria 


and  a  method  for  the  determination  of 
turbidity. 

Timetat>le: 


Action 


FR  OH* 


NPRM 
Final  Action 


03/07/02  67  FR  10532 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal. 

State,  Local,  Tribal 

AddHional  Information:  SAN  No.  4638 

Agency  Contact:  David  }.  Munch. 

Environmental  Protection  Agency, 

Water,  MLK  140.  Cincinnati.  OH  45268 

Phone:  513  569-7843 

Fax:  513  569-7191 

Email:  munch.dave@epa.gov 

Daniel  Hautman,  Environmental 

Protection  Agency,  Water,  MLK  140, 

Cincinnati.  OH  45268 

Phone:  513  569-7274 

Fax:  513  569-7191 

Email:  hautman.dan@epa.gov 

RIN:  2040-AD81 

3514.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS: 
GROUNDWATER  RULE 

Regulatory  Plan:  This  entry  is  Seq.  No. 
144  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  204O-AA97 

3515.  MINOR  REVISIONS  TO  THE 
PUBUC  NOTIRCATION  RULE, 
CONSUMER  CONRDENCE  REPORT 
RULE,  AND  PRIMACY  RULE 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKXlty:  42  USC  300f  et  seq 

CFR  Citation:  40  CFR  141;  40  CFR  142 

Legal  Deadline:  None 


Abstract:  As  part  of  a  settlement 
agreement.  EPA  agreed  to  make  specific 
changes  to  the  health  effects  language.     , 
in  the  Public  Notification  and 
Consumer  Confidence  Report  Rules, 
concerning  di(2-ethylhexyl)adipate 
(DEHA)  and  di(2-ethylhexyl)phthalate 
(DEHP).  With  respect  to  DEHA.  the 
proposed  new  wording  would  replace 
a  reference  to  "general  toxic  effect^" 
with  specific  toxic  effects  wording  (i.e., 
weight  loss  and  liver  enlargement)  and 
add  the  word  "possible"  to  the 
reference  to  reproductive  effects.  With 
respect  to  DEHP,  the  proposed  revision 
would  add  the  word  "well"  in  front 
of  the  phrase  in  excess  of  the  MCL  to 
describe  when  the  health  effects  may 
be  experienced.  In  addition,  this 
proposal  would  include  a  negotiated 
paragraph  on  the  proper  use  of  the 
Agency's  Integrated  Risk  Information 
System  (IRIS).  EPA  is  also  making  the 
following  minor  changes  to  the 
Consumer  Confidence  Report  Rule: 
removing  "leaching  from  wood 
preservatives"  as  a  likely  source  for 
copper  contamination;  revising 
appendix  A  to  move  some  disinfection 
byproducts  contaminants  from  the 
"volatile  organic  contaminants"  section 
to  the  "inorganic  contaminants" 
section;  and  revising  Appendix  A  to 
change  "chloride  dioxide"  to  "chlorine 
dioxide."  Finally,  EPA  is  removing  an 
outdated  provision  of  the  Primacy  Rule, 
since  the  Administrator  no  longer  has 
authority  to  waive  NPDWRs  for 
federally  owned  public  water  systems. 

Tlmetal>le: 


Action 


Date  FR  Cits 


09/07/01   66  FR  46928 
11/00/02 


NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

6ov«mment  Levels  Affected:  Federal. 
State,  Local,  Tribal 
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EPA— Safe  Drinking  Water  Act  (SDWA) 


Final  Rule  Stage 


Additional  Information:  SAN  No.  4561 

Sectors  Affected:  22131  Water  Supply 
and  Irrigation  Systems 


Agency  Contact:  Khanna  Johnston, 
Environmental  Protection  Agency, 
Water,  4606M,  Washington,  DC  20460 
Phone:  202  564-3842 


Fax:  202  564-3755 

Email:  johnston.khaima@epa.gov 

RIN:  2040-AD77 


Environmental  Protection  Agency  (EPA) 
Safe  Drinldng  Water  Act  (SDWA) 


Long-Term  Actions 


3516.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  RADON 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Unfunded  Mandates:  This  action  may 
affect  State,  local  or  tribal  governments. 

Legal  Authority:  42  USC  300f  et  seq; 
SDWA  1412 

CFR  Citation:  40  CFR  141;  40  CFR  142 

Legal  Deadline:  NPRM.  Statutory, 
August  6,  1999. 

Final,  Statutory,  November  2,  2000. 
Other,  Statutory,  November  2,  2000, 
Publish  radon  health  risk  reduction  and 
cost  analysis. 

Al>stract:  EPA  proposed  regulations  for 
radon  in  drinking  water  which  provide 
flexibility  in  how  to  manage  the  health 
risks  from  radon,  in  both  drinking 
water  and  in  indoor  air.  States  and 
systems  would  be  able  to  focus  their 
efforts  on  the  highest  radon  risks  to  the 
public  —  in  indoor  air  —  while 
reducing  the  highest  risks  from  radon 
in  drinking  water.  The  proposal  was 
based  on  the  unique  framework  in  the 
1996  Safe  Drinking  Water  Act  (SDWA). 
The  proposed  regulation  would  provide 
two  options  to  States  and  water  systems 
for  reducing  public  health  risks  from 
radon.  Under  the  first  option,  States 
may  choose  to  develop  enhanced  State 
programs  to  address  the  health  risks 
from  indoor  radon  while  water  systems 
reduce  radon  levels  in  drinking  water 
to  at  or  below  the  higher,  alternative 
maximiun  contaminant  level  MCL 
proposed  at  4,000  pCi/L  (picoCuries  per 
liter,  a  standard  unit  of  radiation)  .  EPA 
is  encouiaging  the  States  to  adopt  this 
approach  as  the  most  cost-effective  way 
to  achieve  the  greatest  radon  risk 
reduction.  U  a  State  does  not  elect  this 
option,  the  second  option  would 
require  water  systems  in  that  State  to 
either  reduce  radon  in  drinking  water 
levels  to  the  MCL  of  300  pCi/L,  or  to 
develop  a  local  indoor  radon  program 
and  reduce  levels  in  drinking  water  to 
4000  pCi/L. 


Timetable: 


Action 


Date 


FRCite 


ANPRM 

09/30/86 

51  FR  34836 

NPRM 

07/18/91 

56  FR  33050 

Notice 

02/26/99 

64  FR  9560 

NPRM 

11/02/99 

64  FR  59245 

Notice 

06/23/00 

65  FR  391 13 

Final  Action 

12/00/03 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Additional  Information:  SAN  No.  2281 

Sectors  Affected:  2.^131  Water  Supply 
and  Irrigation  Systems 

Agency  Contact:  Becky  Allen, 

Environmental  Protection  Agency, 

Water,  4607M,  Washington,  DC  20460 

Phone:  202  564-4689 

Fax:  202  564-3760 

Email:  allen.rebeccak@epa.gov 

Dick  Reding,  Environmental  Protection 

Agency,  Water,  4607M,  Washington.  DC 

20460 

Phone:  202  564-4656 

Fax:  202  564-3760 

Email:  reding.richard@epa.gov 

RIN:  2040-AA94 

3517.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  ALDICARB 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  42  USC  300f  et  seq; 
SDWA  1412 

CFR  Citation:  40  CFR  141;  40  CFR  142 

Legal  Deadline:  None 

Abstract:  EPA  promulgated  MCLs  for 
aldicarb,  aldicarb  sulfoxide,  and 
aldicarb  sulfone  in  the  Phase  11 


rulemaking  in  1991  at  levels  of  0.003, 
0.004,  and  0.002  ug/1,  respectively.  In 
response  to  an  administrative  petition 
from  the  manufacturer  Rhone-Poulenc, 
the  Agency  issued  an  administrative 
stay  of  the  effective  date.  EPA  will 
reexamine  risk  assessment  and 
occurrence  data  on  aldicarb  and  make 
a  determination  of  what  further  action 
is  appropriate. 

Timetable: 


Action 


Date  FR  Citt 


NPRM 
Final  Action 


08/00/04 
08/00/05 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses. ' 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Federal, 
State,  Local,  Tribal 

Federalism:  Undetermin^  ' 

Additional  Information:  SAN  No.  3238 

Sectors  Affected:  22131  Water  Supply 
and  Irrigation  Systems 

Agency  Contact:  Jim  Taft, 
Environmental  Protection  Agency, 
Water,  4607M,  Washington.  DC  20460 
Phone:  202  564-4655 
Fax:  202  564-3760 
Email:  taft.james@epa.gov 

Karen  Wirth.  Environmental  Protection 

Agency.  Water,  4607M 

Phone:  202  564-5246 

Fax:  202  564-3760 

Email:  wirth.karen@epamail.epa.gov 

RIN:  2040-AC13 

3518.  NATIONAL  SECONDARY 
DRINiaNG  WATER  REGULATIONS 
(NSDWR):  METHYL  TERTIARY  BUTYL 
ETHER  (MTBE)  AND  TECHNICAL 
CORRECTIONS  TO  THE  NSDWR 

Priority:  Other  Significant 

Legal  Authority:  42  USC  300f  et  seq 

CFR  Citation:  40  CFR  143  (Revision) 

Ljsgal  Deadline:  None 
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EPA— Safe  Drinking  Water  Act  (SDWA) 


Long-Term  Actions 


AtMtract:  Methyl  tertiary  butyl  ether 
(MTBE)  is  a  fuel  additive  used 
primarily  to  increase  the  oxygen 
content  in  gasoline.  It  has  been  used 
in  increasing  quantity  in  the  1990s  to 
meet  the  requirements  of  the  Federal 
reformulated  gasoline  (RFG)  and 
oxyfuels  programs  required  by  the 
Clean  Air  Act  Amendments  of  1990. 
Although  the  use  of  MTBE  in  gasoline 
has  helped  to  reduce  harmful  air 
emissions,  it  is  being  detected  in 
ground  water  and  surface  water 
throughout  the  country.  In  some 
instances  the  affected  waters  are 
drinking  water  sources.  At  relatively 
low  levels,  MTBE's  taste  and  odor  can 
make  drinking  water  supplies 
unacceptable  to  consumers.  In  this 
action,  EPA  is  proposing  a  secondary 
standard  for  MTBE,  which  would 
provide  guidance  for  taste  and  odor 
acceptability  and  to  protect  the  public 
welfare. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Smell  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  infonnation:  SAN  No.  4404 

Sectors  Affected:  22131  Water  Supply 

and  Irrigation  Systems 


Agency  Contact:  James  Taft, 
Environmental  Protection  Agency, 
Water.  4607M.  Washington.  DC  20460 
Phone:  202  564-4655 
Fax:  202  564-3760 
Email:  taft.james@epa.gov 

RiN:  2040-AD54 

3519.  UPDATE  OF  STATE 
UNDERGROUND  INJECTION 
CONTROL  PROGRAMS 

Priority:  Info./Admin./Other 

Legai  Auttwrity:  42  USC  300h-i; 
SDWA  sec  1422;  42  USC  300h-4; 
SDWA  sec  1425 

CFR  Citation:  40  CFR  147  (Revision) 

Legei  Deadline:  None 

Abstract:  EPA  provides  a  place  in  part 
147  of  its  UIC  regulations  where  all  the 
State  UIC  programs  are  summarized. 
Included  in  this  summarization  are  all 
the  authorities  and  regulations  used  by 
the  States  to  implement  the  UIC 
program,  as  well  as  all  other  dociunents 
that  are  relevant  to  the  program.  The 
primary  reason  for  this  is  to  provide 
one  place  where  all  the  UIC  programs 
nationwide  are  presented.  A  second 
reason,  more  importantly,  is  to  allow 
EPA  to  incorporate  by  reference  into 
the  Code  of  Federal  Regulations  the 
State  program  authorities.  Current 
citations  to  State  regulations  in  40  CFR 
part  147  are  out  of  date  for  many 


States.  This  update  is  necessary  to 
ensure  that  the  CFR  accurately  reflects 
current  approved  State  UIC  programs 
and  that  elements  of  those  programs  are 
federally  enforceable  if  necessary.  EPA 
regional  offices  will  be  submitting  State 
revision  packages  as  they  are 
completed.  Part  147  will  then  be 
updated  in  several  stages.  This  is  the 
first  stage.  This  effort  should  have  no 
impact  on  the  regulated  community 
because  we  will  merely  be 
incorporating  by  reference  elements  of 
already  effective  State  programs. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  Federal, 
State 

Additional  Information:  SAN  No.  4236 

Agency  Contact:  Mario  Salazar, 

Environmental  Protection  Agency. 

Water,  4606M,  Washington,  DC  20460 

Phone:  202  564-3894 

Fax:  202  564-3756 

Email:  salazar.mario@epa.gov 

Bruce  Kobelski,  Environmental 
Protection  Agency,  Water,  4606M, 
Washington,  DC  20460 
Phone:  202  564-3888 
Fax:  202  564-3756 

RIN:  2040-AD40 


Environmental  Protection  Agency  (EPA) 
Safe  Drinking  Water  Act  (SDWA) 


Completed  Actions 


3520.  UNDERGROUND  INJECTION 
CONTROL  CLASS  V  PHASE  2 
REVISIONS 

Priority:  Info./Admin./Other 

CFR  Citation:  40  CFR  144 


Completed: 


Raason 


FR  Cita 


Notice  of  Final  06/07/02  67  FR  39584 

Determination 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robyn  Delehanty 


Phone:  202  564-3880 

Fax:  202  564-3756 

Email:  delehanty.robyn@epa.gov 

Ryan  McReynolds 

Phone:  202  564-3891 

Fax:  202  564-3756 

Email:  mcreynolds.ryan@epa.gov 

RIN:  2040-AD63 


Environmental  Protection  Agency  (EPA)' 
Shore  Protection  Act  (SPA) 


Final  Rule  Stage 


3521.  SHORE  PROTECTION  ACT, 
SECTION  4103(B)  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

l.egei  Authority:  33  USC  2601  Shore 
Protection  Act  of  1988;  PL  100-688 
4103(b) 

CFR  Citetion:  40  CFR  237 

Legal  Deadline:  None 

Abstract:  This  rule  will  implement  the 
Shore  Protection  Act  (SPA)  and  is 
designed  to  prevent  the  deposit  of 
municipal  and  commercial  waste  into 
U.S.  coastal  waters.  This  rule 
establishes  minimum  waste  handling 
practices  for  vessels  and  waste 
handling  facilities  involved  in  the 
transport  of  municipal  or  commercial 
wastes  in  the  coastal  waters  of  the 
United  States.  The  rule  may  require 
certain  vessels  and  waste  handling 
facilities  to  develop  an  operation  and 
maintenance  manual  that  identifies 
procedures  to  prevent,  report,  and  clean 
up  deposits  of  waste  into  coastal 


waters.  Local  governments  and 
businesses  involved  with  the  vessel 
transportation  and  shore  side  handling 
of  these  wastes  would  be  affected  by 
this  rule.  Currently  no  tribes  are  knovm 
to  be  involved  in  waste  handling  of  this 
type;  therefore  none  would  be  affected 
by  this  rule.  In  regards  to  small 
businesses,  EPA  has  provided  guidance 
on  development  of  operation  and 
maintenance  manuals  and  encourages 
the  use  and  documentation  of  existing 
industry  practices  that  meet  or  exceed 
the  EPA  proposed  minimum  waste 
handling  standards.  All  indications  are 
that  this  regulation  as  proposed  would 
have  a  minimal  economic  impact.  This 
regulation  will  result  in  reduction  of 
municipal  and  commercial  wastes 
deposited  in  coastal  waters. 

Timetable: 


Action 


Data 


FR  CHa 


NPRM 
Final  Action 


08/30/94  59  FR  44798 
08/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses, 
Governmental  )urisdictions 

Government  Levels  Affected:  Local 

Additional  infonnation:  SAN  No.  2820 

Agency  Contect:  Steven  Giordano, 

Environmental  Protection  Agency, 

Water,  4504T,  Washington,  DC  20460 

Phone:  202  566-1272 

Fax:  202  566-1546 

Email:  giordano.steven@epa.gov 

James  Woodley,  Environmental 

Protection  Agency,  Water,  4504T, 

4504T,  Washington.  DC  20460 

Phone:  202  566-1287 

Fax:  202  566-1546 

Email:  woodley.}ames@epa.gov 

RIN:  2040-AB85 

(FR  Doc.  02-26641  Filed  12-06-02;  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Ch.  XIV 

Semiannual  Regulatory  Agenda 

agency:  Equal  Employment 
Opportunity'Commission. 

action:  Semiannual  regulatory  agenda. 

summary:  The  Equal  Employment 
Opportunity  Commission  (EEOC  or 
Commission)  is  publishing  its 
semiannual  regulatory'  agenda  pursuant 
to  Executive  Order  12866,  58  FR  51735, 


and  the  Regulatory  Flexibility  Act,  5 
U.S.C.  chapter  6.  The  agenda  lists  all 
regulations  that  are  scheduled  for 
review  or  development  during  the  next 
12  months  or  that  have  been  finalized 
since  the  publication  of  the  last  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Frank,  Legal  Counsel,  Office  of 
Legal  Counsel,  Equal  Employment 
Opportunity  Commission,  1801  L  Street 
NW,  Washington.  DC  20507;  telephone 
(202)  663-4614. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  identified  four  items 
for  inclusion  in  this  regulatory  agenda. 
For  this  edition  of  EEOC's  regulatory 


agenda,  the  most  important  significant 
regulatory  action  is  included  in  The 
Regulatory  Flan,  which  appears  in  part 
n  of  this  issue  of  the  Federal 
Register.The  Regulatory  Plan  entry  is 
listed  in  the  table  of  contents  below  and 
is  denoted  by  a  bracketed  bold 
reference,  which  directs  the  reader  to 
the  appropriate  sequence  number  in 
part  II. 

Signed  in  Washington,  DC,  this  16th  day 
of  September  2002. 

For  the  Commission. 

Cari  M.  Dominguez, 

Chair. 


Equal  Employment  Opportunity  Commission — Proposed  Rule  Stage 


References  in  boldface  appear  in  the  Regulatory  Plan  in  pari  II  of  this  issue  of  ttie  Federal  Register. 

Equal  Employment  Opportunity  Commission— Final  Rule  Stage 


Equal  Employment  Opportunity  Commission — Long-Temi  Actions 


Equal  Employment  Opportunity  Commission — Completed  Actions 


Regulation 

Identification 

Number 


Regulation 

Identification 

Number 


Regulation 

Identification 

Number 


Regulation 

Identification 

Number 


Equal  Employment  Opportunity  Commission  (EEOC) 


Proposed  Rule  Stage 


3522.  COORDINATION  OF  RETIREE 
HEALTH  BENEFITS  WITH  MEDICARE 
AND  STATE  HEALTH  BENEFITS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
149  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  3046-AA72 
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Equal  Employment  Opportunity  Commission  (EEOC) 


Rnal  Rule  Stage 


3523.  PROCEDURES— THE  AGE 
DISCRIMINATION  IN  EMPLOYMENT 
ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  628.  sec  115, 
Civil  Rights  Act  of  1991 

CFR  Citation:  29  CFR  1626 

Legal  Deadline:  None 

Abstract:  Section  115  of  the  Civil 
Rights  Act  of  1991  deleted  references 
to  the  Portal-to-Fortal  Act  fit>m  the 
private  suit  provisions  of  the  Age 
Discrimination  in  Employment  Act 
(ADEA)  and  replaced  them  with  a 
requirement  that  suit  be  filed  no  later 


than  90  days  after  termination  of 
proceedings  or  dismissal  of  a  charge  by 
EEOC.  Accordingly,  section  1626.7(a)  is 
being  deleted  and  section  1626.15(b)  is 
being  revised  because  they  were  both 
based  upon  the  Portal-to-Portal  Act. 
New  sections  are  being  added 
concerning  termination  of  EEOC 
proceedings  and  the  issuance  of  notices 
of  the  new  90-day  limitation  period. 

Timetable: 


Action 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/12/02  67  FR  52431 
10/11/02 

04/0at)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  State, 
Local 

Agency  Contact:  Thomas  J.  Schlageter, 

Assistant  Legal  Counsel,  Office  of  Legal 

Counsel,  Equal  Employment 

Opportunity  Commission,  1801  L  Street 

NW,  Washington,  DC  20507 

Phone:  202  663-4669 

TDD  Phone:  202  663-7026 

Fax:  202  663-4639 

Email:  thomas.schlageter@eeoc.gov 

RIN:  3046-AA54 


Equal  Employment  Opportunity  Commission  (EEOC) 


Long-Term  Actions 


3524.  •  FEDERAL  SECTOR  EQUAL 
EMPLOYMENT  OPPORTUNITY 
COMPLAINT  PROCESSING 

Priority:  Other  Significant 

l.egal  Authority:  29  USC  206(d),  633a, 
791.  and  794;  42  USC  2O00e-16;  EO 
10577.  11222,  11478,  and  12106; 
Reorganization  Plan  No.  1  of  1978 

CFR  Citation:  29  CFR  1614 

l.egal  Deadline:  None 

Abstract:  The  existing  process  has  been 
criticized  as  time-consuming,  cosdy, 
and  self-serving.  The  Commission  is 


reviewing  the  process,  considering 
alternatives,  and  consulting 
stakeholders  about  reform  of  the 
process.  The  Conunission  proposes  to 
promulgate  an  NPRM  to  reform  the 
Federal  EEO  process  to  make  it  more 
efficient  and  effective,  consistent  with 
the  President's  Strategic  Management  of 
Himian  Capital  initiative. 

Timetable: 


Action 


FR  Cite 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Thomas  J.  Schlageter, 

Assistant  Legal  Counsel,  Office  of  Legal 

Counsel,  Equal  Employment 

Opportunity  Comnussion,  1801  L  Street 

NW,  Washington,  DC  20507 

Phone:  202  663-4669 

TDD  Phone:  202  663-7026 

Fax:  202  663-4639 

Email:  thomas.schlageter@eeoc.gov 

RIN:  3046-AA73 


Equal  Employment  Opportunity  Commission  (EEOC) 


Completed  Actions 


3525.  FEDERAL  SECTOR  EQUAL 
EMPLOYMENT  OPPORTUNITY 

Priority:  Other  Significant 

CFR  Citation:  29  CFR  1614 


Completsd: 


Reason 


Date 


FR  Cits 


Final  Action  05/21/02  67  FR  35732 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Carol  Miaskoff 


Phone:  202  663-4645 

TDD  Phone:  202  663-7026 

Fax:  202  663-4639 

Email:  carol.miaskofi@eeoc.gov 

RIN:  3046-AA57 

[FR  Doc.  02-24262  Filed  12-06-02;  8:45  am) 
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FEDERAL  EMERGENCY  MANAGEMENT  AGENCY  (FEMA) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Ch.  I 

Semiannual  Regulatory  Agenda 

agency:  Federal  Emergency 
Management  Agency. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  publishes 
its  semiannual  regulatory  agenda  to 
inform  interested  parties  of  progress  on 
FEMA  regulations.  The  agenda  lists 
regulations  that  will  be  under 
development  or  review  during  the 
period  October  1.  2002  to  March  31, 
2003. 

ADDRESSES:  For  information  about 
specific  regulations,  please  contact  the 
person  listed  as  the  agency  contact  in 
the  agenda. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  FEMA's 
regulatory  agenda,  contact  Michael  S. 
Hehnan.  Office  of  the  General  Counsel, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Room  840, 
Washington,  DC  20472,  (202)  646-4097. 


(Fax)  (202)  646-4536,  or  e-mail: 
michael.herman9fema.gov. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866  "Regulatory  Planning  and 
Review"  directs  each  executive  agency 
to  publish  only  such  regulations  as  are 
required  by  law,  are  necessary  to 
interpret  the  law,  or  are  necessary  by 
compelling  public  need.  We  and  other 
Federal  departments  and  agencies 
publish  an  agenda  of  regulations 
semiannually  in  order  to  give  you 
adequate  notice  of  agency  rulemaking 
activities.  We  also  publish  a  regulatory 
agenda  of  rules  likely  to  be  significant 
regulatory  actions  when  that  is 
appropriate. 

To  fulfill  the  requirements  of 
Executive  Order  12866,  this  agenda 
describes  current  and  projected 
regulatory  actions  and  rules  that  will  be 
under  review  or  development  during  the 
period  October  1,  2002  to  March  31, 
2003.  This  agenda  also  contains 
information  on  regulations  on  which  we 
completed  action  since  the  last  FEMA 
semiannual  agenda  was  published  on 
May  13,  2002  at  67  FR  33890  to  33896. 

We  invite  your  comments  on  the 
agenda,  including  comments  by  State 


and  local  governments.  Please  submit 
any  comments  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Coimsel, 
Federal  Emergency  Management 
Agency.  500  C  Street  SW.,  Room  840, 
Washington,  DC  20472,  (Fax)  (202)  646- 
4536  or  e-mail:  rulesdfema.gov.  Please 
refer  to  the  title  of  the  rule  that  you  are 
inquiring  about,  or  commenting  on,  and 
to  the  rule's  Regulation  Identifier 
Number  (RDM)  foimd  at  the  end  of  each 
agenda  entry. 

The  agenda  is  not  limited  to 
significant  regulatory  actions  and  it 
contains  information  about  FEMA 
regulations  to  be  developed,  reviewed, 
or  published  in  the  next  12  months, 
except  for  routine  flood  elevation 
determinations,  listings  of  eligible 
communities  under  the  National  Flood 
Insurance  Program,  listings  of 
suspended  communities  and  similar 
designations  under  the  National  Flood 
Insurance  Program,  and  FEMA 
organizational  and  management  matters. 

Dated:  September  10.  2002. 
Mark  D.  Wallace, 

General  Counsel. 


Sequence 
Number 


3526 

3527 
3528 
3529 


3530 
3631 
3532 
3533 
3534 
3535 
3536 
3537 
3538 
3539 
3540 
3541 

3542 


Federal  Emergency  Management  Agency — Final  Rule  Stage 


Titte 


^4ondiscrimjnation  on  ttie  Basis  of  Race,  Color,  Natiorwl  Origin,  Handicap,  arid  Age  in  Programs  and  Activities  Re- 

ceivir)g  Federal  Financial  Assistance  

Hazard  Mitigation  Planning  and  Hazard  Mitigation  Grant  Program  

Disaster  Assistance:  Federal  Assistance  to  Individuals  and  Households  

National  Flood  Insurance  Program  (NFIP).  Group  Flood  Insurance  Policy  (GFIP)  


Regulation 

Identification 
Numt}er 


3067-AD14 
3067-AD22 
3067-AD25 
3067-AD31 


Federal  Emergency  Management  Agency — Long-Term  Actions 


Flood  iwMigation  Assistance  Program 

Criminal  and  CivH  Penalties  Under  ttie  Robert  T  Stafford  Disaster  Relief  and  Emergency  Assistance  Act  

Disaster  Assistance;  Hazard  Mitigation  Grant  Program  , 

Production  or  Disclosure  of  Information 

Taxpayer  Identification  Numt)ers  — 

Debt  Collection ." • 

Debt  Collection • 

ftotional  Urtjan  Search  ar>d  Rescue  Response  System 

Administration  of  Grants:  Audits  of  States,  Local  Goven>ments,  and  Isionprofil  Organizations 

Itotionai  Flood  l(«urance  Program;  Insurance  Coverage  and  Rates 

Organizational  Units.  Functions  and  Delegations  of  Authority  

Unifonn  Administrative  Requirements  for  Grants  and  Agreements  With  Institutions  of  Higher  Education,  Hospitals, 

arxl  Other  Nonprofit  Organizations 

Govemmentwide  Detarment  arxl  Suspension  (Nonprocurement) - 


Regulation 

Identification 

Numt)er 


3067-AC45 
3067-AC61 
3067-AC69 
3067-AC75 
3067-AC76 
3067-AC77 
3067-AC84 
3067-AC93 
3067-AC98 
3067-AD02 
aOS7-AD03 

3067-AD07 
3067-AO15 
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Federal  Emergency  Managennent  Agency— Long-Term  Actions  (Continued) 


OG(|UOnC8 

Number 


Title 


Regulation 

Identification 

Number 


3543 
3544 
3545 
3546 
3547 

3548 


Sequence 
Number 


3549 


National  Flood  Insurance  Program  (NFIP);  Inspection  of  Insured  Structures  by  Communities 

Disaster  Assistance;  Public  Assistance  Program  and  Community  Disaster  Loan  Program  Statutory  Changes  ..;. 

Assistance  to  Firrtighters  (FIRE)  Grant  Program 

Disaster  Assistance  Definitions;  Statutory  Change  ■-. 

Cost  Principles,  Admin.  Requirements  and  Audits  of  Grants  and  Cooperative  Agreements  for  State,  Local  and  In- 
dian Tribal  Govts..  Institutions  of  Higher  Ed.  and  Other  Non-profit  Orgs.— 44  CFR  Part  14  

Management  Costs  ~ 


3067-AD16 
3067-AD20 
3067-AD21 
3067-A026 

3067-AD28 
3067-A029 


Federal  Emergency  Management  Agency— Completed  Actions 


Title 


National  Flood  Insurance  Program  (NFIP);  Assistance  to  Private  Sector  Property  Insurers 


Regulation 

Identification 

Number 


3067-AD30 


Federal  Emergeru:y  Management  Agency  (FEMA) 


Final  Rule  Stage 


3526.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACTIVniES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794;  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  44  CFR  7;  44  CFR  16 

Legal  Deadline:  None 

AtMtract:  This  rule  vtrould  amend 
FEMA's  regulations  implementing  title 
VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act 
of  1972,  and  the  Age  Discrimination 
Act  of  1975.  Together,  these  statutes 
prohibit  discrimination  on  the  basis  of 
race,  color,  national  origin,  disability, 
and  age  in  programs  or  activities  that 
receive  Federal  financial  assistance. 
Publication  of  this  rule  would 
explicitly  incorporate  the  Civil  Rights 
Restoration  Act  definitions  of  "program 
or  activity"  and  "program." 


Regulatory  Flexlt>illty  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Pauline  C.  Campbell, 

Federal  Emergency  Management 

Agency,  500  C  Street  SW.,  Washington, 

DC  20472 

Phone:  202  646-4122 

Email:  pauline.campfaell@fema.gov 

RIN:  3067-AD14 

3527.  HAZARD  MITIGATION 
PLANNING  AND  HAZARD  MITIGATION 
GRANT  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rlty:  42  USC  5121 

CFR  Citation:  44  CFR  201;  44  CFR  206 

Legal  Deadline:  None 

Abstract:  This  regiilation  would  '^ 

implement  the  new  hazard  mitigation 
planning  requirements  of  section  322  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  as  it 
was  amended  by  the  Disaster  Mitigation 
Act  of  2000. 

Timetable: 


Action 


Dele         FR  cue 


Timetable: 

Action 

Date         FR  CHe 

Action 

Dete         FR  CHe 

Interim  Fmal  Rule 

02/26/02  67FR8844 

NPRM 

12A)6«)0  65  FR  76460 

Interim  Fmal  Rule 

02/26/02 

NPRM  Comment 

01/05rt)1 

Effective 

Period  End 

Interim  Final  Rule 

04/29/02 

Final  Action 

12AXV02 

Comment  Period 

Final  Action  Effective 

01/00/03 

End 

10rt)1/02  67  FR  61512 
1001/02 

12/02/02 


To  Be  Determined 


Interim  Fmal  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule 

Regulatory  Flexibility  Aruilysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agsncy  Contact:  Terry  Baker,  Feder&l 

Emergency  Management  Agency 

Phone:  202  646-4648 

Fax:  292  646-3104 

Email:  terry.baker@fema.gov 

RIN:  3067-AD22 

3528.  DISASTER  ASSISTANCE; 
FEDERAL  ASSISTANCE  TO 
INDIVIDUALS  AND  HOUSEHOLDS 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Auttwrity:  42  USC  5174;  42  USC 
5178;  PL  106-390  sec  206 

CFR  Citation:  44  CFR  206 

t.egal  Deadline:  Final,  Statutory,  May 
1,  2002. 

Abstract:  This  rule  would  implement 
subsection  206(a)  of  the  Disaster 
Mitigation  Act  of  2000.  that  amends 
section  408  of  the  Robert  T.  Stafford 
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Disaster  Relief  and  Emergency 
Assistance  Act,  and  changes  the  title 
of  the  provision  from  "Temporary 
Housing  Assistance"  to  "Federal 
Assistance  to  Individuals  and 
Households."  In  addition,  subsection 
206(c)  of  the  Disaster  Mitigation  Act  of 
2000  repeals  section  411  of  the  Stafford 
Act. 


Action  DM*  FR  CM* 


01/23/02  67  FR  3412 
03/11/02 


09/30A)2  B7FR  61446 
09/30/02 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule  04/1  SA)3 

Comment  Penod 

End 
Corrections  10«)9/02  67  FR  62896 

Con^cttons  Effective     10/09/02 
Final  Rule  To  Be  Determined 

Regulatory  Flaxibimy  Analysis 
Required:  No 

Govsmmsnt  Levels  Affected:  State, 
Federal 


Agency  Contact:  Michael  B.  Hirsch. 

Response  and  Recovery  Directorate. 

Federal  Emergency  Management 

Agency,  500  C  Street  SW..  Washington, 

DC  20472 

Phone:  202  646-4099 

Fax:  202  646-4536 

Email:  michael.hirschdfema.gov 

RIN:  3067-AD25 

3529.  •  NATIONAL  FLOOD 
INSURANCE  PROGRAM  (NRP); 
GROUP  FLOOD  INSURANCE  POUCY 
(GRP) 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  42  USC  4001  et  seq 
CFR  Citation:  44  CFR  61 
Legal  Deadline:  None 

Abstract:  This  interim  final  rule 
amends  the  Group  Flood  Insurance 
Policy  (GFIP),  as  a  result  of  the 
consolidation  of  sections  408  and  411 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  by 
section  206  of  the  Disaster  Mitigation 
Act  of  2000. 


Timetable: 


Action 


FR  CH* 


09/30/02  67  FR  61460 
09/30/02 


Federal  Emergency  Management  Agency  (FEMA) 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule  04/15/03 

Comment  Period 

End 
Final  Rule  To  Be  Determined' 

Regulatory  Flexit>llity  Analysis 
Required:  No 

Snuiil  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  M.  Plaxico  Jr.. 

Federal  Insurance  Administration, 

Federal  Emergency  Management 

Agency,  500  C  Street  SW.,  Washington. 

DC  20472 

Phone:  202  646-3422 

Fax:  202  646-4327 

Email:  charles.plaxico@fema.gov 

Related  RIN:  Related  To  3067-AD25 

RIN:  3067-AD31 


Long-Term  Actions 


3530.  FLOOD  MtTIGATION 
ASSISTANCE  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  4104c:  42 
USC  4104d 

CFR  Citation:  44  CFR  78 

Legal  Deadline:  None 

Abstract:  This  interim  final  rule 
implements  sections  553  and  554  of  the 
National  Flood  Insurance  Reform  Act 
of  1994,  to  provide  grants  under  the 
National  Flood  Mitigation  Fund  to 
States  and  communities  for  planning 
assistance  and  for  mitigation  projects 
that  reduce  the  risk  of  flood  damages 
to  structures  covered  under  contracts 
for  flood  insurance. 


FR  CHi 


Interim  Fmal  Rule 
Final /Action 


03/20/97  62  FR  13346 
To  Be  Determined 


nagulatory  Flexibility  Analysis 
Required:  No 

Govsmmsnt  Levels  Affected:  State, 
Local.  Tribal 


Agency  Contact:  Deborah  Ingram, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472 
Phone:  202  646-2856 

RIN:  3067-AC45 


3531.  CRIMINAL  AND  CIVIL 
PENALTIES  UNDER  THE  ROBERT  T. 
STAFFORD  DISASTER  REUEF  AND 
EMERGENCY  ASSISTANCE  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  5157(d);  PL 
101-410;  28  USC  2461;  PL  104-134.  sec 
31001(s) 

CFR  Citation:  44  CFR  206 

Legal  Deadline:  None 

Abstract  This  rule  would  increase  the 
maximum  civil  penalty  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  from  $5,000 
to  $5,500. 


Action 


CMa  FR  CM* 


04/11/97 

To  Be  Determined 


FR  CM* 


NPPM 


02/10/97  62  FR  5957 


NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robin  Maresco,  Office 
of  Financial  Management,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington.  EK:  20472 
Phone:  202  646-4287 
Email:  robin.marescodfema.gov 

RIN:  3067-AC61 

3532.  DISASTER  ASSISTANCE; 
HAZARD  MITIGATION  GRANT 
PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  5121  et  seq 

CFR  Citation:  44  CFR  206 

Legal  Deadline:  None 

Abstract:  This  rule  would  revise  the 
categories  of  projects  eligible  for 
funding  undw  the  Hazard  Mitigation 
Grant  Program.  It  emphasizes 
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nonstructural  flood  mitigation  measures 
to  reduce  the  niunber  of  flood-prone 
structures  and  clarifies  that  major 
structural  flood  control  projects  will 
not  be  considered  for  funding  under  the 
grant  pro^^m. 

Tlmetabls: 


Action 


Date 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/01/96  63  FR  24143 
07/01/96 


To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Deborah  Ingram, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472 
Phone:  202  646-2856 

RIN:  3067-AC69 

3533.  PRODUCTION  OR  DISCLOSURE 
OF  INFORMATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  104-231 

CFR  Citation:  44  CFR  5 

Legal  Deadline:  None 

Abstract:  This  rule  vtrould  give  the 
public  access  to  Government 
information  and  records  maintained  in 
an  electronic  format:  1)  provide  for 
expedited  processing  of  certain 
requests;  2)  establish  an  "electronic 
reading  room;"  3)  require  edited 
material  to  be  estimated  or  indicated   . 
in  an  agency's  delay  in  processing 
requests;  and  4)  require  FEMA  to  make 
an  agency  reference  guide  available  on 
the  Freedom  of  Information  Act. 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


08/28/96  63FR45982 
10/27/96 


To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Nbne 

Agency  Contact  Eileen  Leshan. 

Federal  Emergency  Management 

Agency,  500  C  Street  SW.,  Washington, 

DC  20472 

Phone:  202  646-4115 

Email:  eileen.le8han9fema.gov 

RIN:  3067-AC75 


3534.  TAXPAYER  IDENTIHCATION 
NUMBERS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  31  USC  7701(c) 

CFR  Citation:  44  CFR  6 

Legal  Deedline:  None 

Abstrect:  This  rule  urould  implement 
the  Debt  Collection  Improvement  Act 
requirement  that  any  person  doing 
business  with  a  Fedetial  agency  must 
provide  the  agency  virith  the  person's 
taxpayer  identification  number. 

TImelable: 


Action 


FR  Cite 


NPRM  To  Be  Detemrtined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Ageitcy  Contact:  Robin  Maresco,  Office 
of  Financial  Management,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472 
Phone:  202  646-4287 
Email:  robin.maresco@fema.gov 

RIN:  3067-AC76 

3535.  DEBT  COLLECTION 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  31  USC  3720A 

CFR  Citation:  44  CFR  il 

l.egal  Deedline:  None 

Aisetract:  Under  this  rule,  FEMA  will 
refer  delinquent  debts  owed  to  this 
agency  to  the  Department  of  the 
Treasury  for  collection  under  the 
Govemmentwide  Treasury  Offset 
Program  and  for  tax-refund  offsets  at 
the  same  time.  FEMA  amends  its 
regulations  to  allow  administrative 
offset  against  delinquent  debtor  States 
and  units  of  general  local  government. 
FEMA  also  amends  its  regulations  to 
change  the  method  for  calculating 
interest,  penalty  and  administrative 
charges  assessed  on  delinquent  debts 
and  to  make  States  and  units  of  general 
local  government  subject  to  such 
changes. 

Timetable: 


Action 


FR  CM* 


01/08/98  63  FR  1063 
To  Be  Detennined 


Interim  Final  Rule 
Rnal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 
Local 


Agsncy  Contact:  Robin  Maresco,  Office 
of  Financial  Management,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington.  DC  20472 
Phone:  202  646-4287 
Email:  robin.marescodfema.gov 

RIN:  3067-AC77 

3536.  DEBT  COLLECTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  3720A 

CFR  Citation:  44  CFR  11 

Legal  Deadline:  None 

Abetract:  This  rule  would  implement 
policies  used  by  FEMA  to  collect  debts 
under  the  Debt  Collection  Act  of  1982, 
including  measuj^s  to  collect  and  to 
compromise  or  terminate  collection 
action. 

Timetable: 


Action 


FR  CKa 


NPRM  To  Be  Detennined 

Regulatory  Flexibliity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

AgeiKy  Contact:  Robin  Maresco,  Office 
of  Financial  Management,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472 
Phone:  202  646-4287 
Email:  robin.maresco®fiema.gov 

RIN:  3067-AC84 

3537.  NATIONAL  URBAN  SEARCH 
AND  RESCUE  RESPONSE  SYSTEM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  5121  et  seq 

CFR  Citation:  44  CFR  208 

Legal  Deedline:  None 

Abetreet:  This  rule  would  prescribe 
policies  and  procedures  pertaining  to 
FEMA's  National  Urban  Search  and 
Rescue  Response  System. 


Action 


FR  cue 


NPRM  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Smell  Entltlee  Affected:  No 

Government  Levele  Affected:  Local 

Agency  Contect:  Dave  Webb,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472 


V^J^_l    D.i^_j.^»_ /\/»l      cr     Mn      tin  I  XMnnAatr     rka^amVua.T'    Q      fftnO  /  \  InidaA     Aaonria 


7X320 


75328 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


FEMA 


Long-Term  Actions 


Phone:  202  646-3456 
Email:  dave.webbdfema.gov 

RIN:  3067-AC93 

3538.  ADMINISTRATION  OF  GRANTS: 

Auorrs  OF  states,  local 

GOVERNMENTS,  AND  NONPROFIT 
ORGANIZATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  31  USC  7501 

CFR  Citation:  44  CFR  14 

Legal  Daadline:  None 

Abstract:  This  rule  implements  the 
Single  Audit  Act  of  1984,  as  amended, 
on  an  agencywide  basis  within  FEMA. 
It  requires  recipients  of  financial 
assistance  from  FEMA  to  comply  with 
OMB  Circular  A-133.  which  sets  forth 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  for 
the  audit  of  States,  local  governments, 
and  nonprofit  organizations  expending 
Federal  awards. 

Tlmetabla: 


Action 


FR  Cite 


Final  Action 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Richard  L.  Skinner, 

Deputy  Inspector  General,  Federal 

Emergency  Management  Agency, 

Washington,  DC  20472 

Phone:  202  646-3910 

Fax:  202  646-3298 

Email:  rick.skinner@fema.gov 

RIN:  3067-AC98 

3539.  NATIONAL  FLOOD  INSURANCE 
PROGRAM;  INSURANCE  COVERAGE 
AND  RATES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  4001  et  seq 

CFR  Citation:  44  CFR  61 

Legal  Deadline:  None 

Abstract  This  rule  would  apply  full- 
risk  premium  rates  under  the  NFIP  to 
structvu^s  that  have  suffered  multiple 
flood  losses  and  whose  owners  decline 
an  offer  of  funding  to  eliminate  or 
reduce  future  flood  damage. 


FR  Cite 


Dal*  FR  CM* 


09/07/99 


To  Be  Determined 


NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affsctad:  None 

Agency  Contact:  Howard  Leikin, 
Deputy  Administrator,  Federal 
Insurance  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472 
Phone:  202  646-2784 
Email:  howard.leikin@fema.gov 

RIN:  3067-AD02 

3540.  ORGANIZATIONAL  UNITS. 
FUNCTIONS  AND  DELEGATIONS  OF 
AUTHORITY 

Priority:  Info./Admin./Other 

Legal  Authority:  Reorganization  Plan 
No.  3  of  1978 

CFR  Citation:  44  CFR  2 

Legal  Deadline:  None 

Abstract:  This  rule  revises  44  CFR  part 
2  to  reflect  changes  in  FEMA's 
organizational  structure,  functions  of 
new  directorates  and  offices,  and 
delegations  of  authority. 

Timetable: 


Action 


Date  FR  Cit* 


Final  Action  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  S.  Herman, 
Legislative  and  Regulatory  Coimsel, 
Federal  Emergency  Management 
Agency,  Room  840.  500  C  Street  SW., 
Washington.  DC  20472 
Phone:  202  646-4097 
Fax:  202  646-4536 
Email:  michael.hermandfema.gov 

RIN:  3067-AD03 

3541.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUnONS 
OF  HIGHER  EDUCATION.  HOSPITALS, 
AND  OTHER  NONPROFIT 
ORGANIZATIONS 

Priority:  Other  Significant.  Major  under 
5  USC  801. 


CFR  Citation:  44  CFR  13 

Legal  Deadlina:  None 

Abstract:  This  interim  final  rule 
presents  an  interim  final  revision  to  the 
agencies'  codification  of  OMB  Circular 
A-110,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations."  It  provides 
uniform  administrative  requirements 
for  all  grants  and  cooperative 
agreements  to  institutions  of  higher 
education,  hospitals,  and  other 
nonprofit  organizations. 

Tlmetabla: 


Action 


Data         FR  Cite 


Interim  Final  Rule 


To  Be  Detemriined 


Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  F.  McNulty. 

Federal  Emergency  Management 

Agency,  Office  of  Financial 

Management,  500  C  Street  SW., 

Washington,  DC  20472 

Phone:  202  646-2976 

Email:  charles.mcnulty@fema.gov 

RIN:  3067-AD07 

3542.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  103-355:  31  USC 
6101  note 

CFR  Citation:  44  CFR  17;  44  CFR  20 

Legal  Deadline:  None 

Abstract:  This  common  rule  would 
make  changes  to  the  existing 
Govemmentwide  nonprocurement 
common  rule  for  debarment  and 
suspension,  and  the  Govemmentwide 
rule  implementing  the  Drug-Free 
Workplace  Act  of  1988. 


Action 


FR  Cite 


01/23/02  67  FR  3315 
03/25/02 


NPRM 


08/05/99  64  FR  42632     Lagal  Authority:  PL  105-277 


NPRM 

NPRM  Comment 

PerioclEnd 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Raqulrsd:  Yes 

SmaH  EntWas  Affsctad:  Businesses 

Govsmmsnt  Lavsis  Affsctad:  None 

Agsncy  Contact:  Charles  F.  McNulty, 
Federal  Emergency  Management 
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Long-Term  Actions 


Agency,  Office  of  Financial 
Management,  500  C  Street  SW.. 
Washington,  DC  20472 
Phone:  202  646-2976 
Email:  charles.mcnulty@fema.gov 

RIN:  3067-AD15 

3543.  NATIONAL  FLOOD  INSURANCE 
PROGRAM  (NRP);  INSPECTION  OF 
INSURED  STRUCTURES  BY 
COMMUNTTIES 

Prforlty:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  4001  et  seq 

CFR  Citation:  44  CFR  59;  44  CFR  61 

Legal  Deadlina:  None 

Abstract:  This  rule  would  amend 
FEMA  regulations  to  clarify  that  areas 
of  Monroe  County,  Florida  that 
incorporate  on  or  after  January  1,  1999 
and  become  eligible  for  the  sale  of 
flood  insurance  must  participate  in  the 
inspection  procedure  to  help  the 
conmiunities  of  Monroe  County  and  the 
Village  of  Islamorda  verify  that 
structures  comply  with  the 
commimity's  floodplain  management 
ordinance,  and  to  ensure  that  property 
owners  pay  flood  insurance  premiums 
to  the  NFIP  commensurate  with  their 
flood  risk. 

TImetabIs: 


Action 


FR  Cits 


Interim  Final  Rule  03«»/02  67  FR  10631 

Next  Action  Undetemiined 

Regulatory  FlexibilHy  Analyaia 
Raqulrsd:  No ' 

Govsmmsnt  Levels  Affected:  State, 
Local 

Agsncy  Contact:  Don  Beaton,  Federal 

Insurance  Administration,  Federal 

Emergency  Management  Agency,  500  C 

Street  SW.,  Washington.  DC  20472 

Phone:  202  646-3442 

Fax:  202  646-4327 

Email:  donaId.beaton9fema.gov 

Lois  Forster,  Mitigation  Directorate. 

Federal  Emergency  Management 

Agency 

Phone:  202  646-2720 

Fax:  202  646-2577 

Email:  lois.forstei^ema.gov 

RIN:  3067-AD16 


3544.  DISASTER  ASSISTANCE; 
PUBLIC  ASSISTANCE  i^ROGRAM  AND 
COMMUNITY  DISASTER  LOAN 
PROGRAM  STATUTORY  CHANGES 

Priority:  Substantive,  Nonsignificant 

Legal  Aultiority:  42  USC  5121 

CFR  Citation:  44  CFR  206 

l.egal  Deadline:  None 

Abstract:  This  rule  amends  FEMA's^ 
regulations  for  the  Public  Assistance 
Program  and  the  Community  Disaster 
Loan  Program  to  reflect  statutory 
changes  to  these  programs.  Specifically 
the  rule:  1)  changes  the  Federal 
contribution  for  Large  in  Lieu 
Contributions  also  known  as  "alternate 
projects;"  2)  adds  irrigation  districts  to 
the  list  of  eligible  private  nonprofit 
(PNP)  facilities;  3)  institutes  a  loan 
requirement  for  certain  non-critical 
PNP  facilities;  and  4]  limits  Community 
Disaster  Loans  to  $5  million  and 
requires  that  loan  applicants  not  be  in 
arrears  on  any  previous  loan. 

TlmetaMs: 


Action 


Date         FR  Cite 


05/04/01   66  FR  22443 
07/03/01 


and  fire-related  hazards.  The  grants  will 
be  awarded  on  a  competitive  basis, 
based  on  demonstrated  financial  need 
for  and  maximum  benefit  to  be  derived 
from  the  grant  funds. 

TimstaMs: 


Action 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Rule  To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

SmaH  Entities  Affsctsd:  No 

Government  L^veia  Affected:  None 

Agency  Contact:  Margaret  Eannan. 

Response  and  Recovery  Directorate. 

Federal  Emergency  Management 

Agency.  500  C  Street  SW.,  Washington, 

DC  20472 

Phone:  202  646-4172 

Email:  margie.earman@fema.gov 

RIN:  3067-AD20 

3545.  ASSISTANCE  TO  RREFIGHTERS 
(FIRE)  GRANT  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  15  USC  2201  et  seq 

CFR  Citation:  44  CFR  152 


None 

Abatract:  This  interim  final  rule  will 
provide  guidance  on  a  new  program  to 
make  grants  directly  to  fire  departments 
of  a  State  for  the  purpose  of  enhancing 
their  ability  to  protect  the  health  and 
safety  of  the  public,  as  well  as  that  of 
the  fiiefiighting  personnel  facing  fire 


Dele         FR  Ctle 


Interim  Final  Rule 
Second  Interim  Final 

Rule 
Second  Interim  Final 

Rule  Comment 

Period  End 
Final  Rule 


03/21/01   66  FR  15968 
02/27/02  67  FR  9142 

04/29/02 


To  Be  Detemiined 


Regulatory  Flexibility  Analyaia 
Required:  No 

Sntali  Entities  Affsctsd:  No 

Govsmmsnt  Lsvals  Affsctsd:  None 

Agsncy  Contact:  Brian  Cowan, 
Director.  Grants  Program  Office.  U.S. 
Fire  Administration.  Federal  Emergency 
Management  Agency,  Room  304,  500  C 
Street  SW.,  Washington,  DC  20472 
Phone:  866  274-0960 
Email:  usfagrants@fema.gov 

RIN:  3067-AD21 

3546.  DISASTER  ASSISTANCE 
DEFINITIONS;  STATUTORY  CHANGE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  5121  to 

5204(c) 

CFR  Citation:  44  CFR  206.2 


None 

This  rule  would  amend  the 
definitions  of  "State."  "United  States." 
and  "Local  Government,"  as  set  forth 
in  the  Code  of  Federal  Regulations,  to 
coincide  with  those  definitions 
established  by  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act 

TknataMa: 


Action 


FR  CMS 


Interim  Final  Rule  To  Be  Detemiined 

Regulatory  Flexibility  Analyaia 
Required:  Undetermined 

Small  Entitiaa  Affadsd:  No 

Government  Lavaia  Affsctsd:  State, 
Local 

FadaraHam:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Michael  S.  Herman. 
Legislative  and  Regulatory  Counsel, 
Federal  Emergency  Management 
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FEMA 


Long-Term  Actions 


Agency.  Room  840.  500  C  Street  SW.. 

Washington.  DC  20472 

Phone:  202  646-4097 

Fax:  202  646-4536 

Email:  michael.herman9fema.gov 

RM:  3067-AD26 

3547^  •  COST  PRINaPLES,  AOMIN. 
REQUIREMENTS  AND  AUDITS  OF 
GRANTS  AND  COOPERATIVE 
AGREEMENTS  FOR  STATE,  LOCAL 
AND  INDIAN  TRIBAL  GOVTS.. 
INSTITUTIONS  OF  HIGHER  ED.  AND 
OTHER  NON-PROFIT  ORGS.— 44  CFR 
PART  14 

Priority:  Other  Significant 

Legal  Autttortty:  31  USC  503.  Chief 
Financial  Officers  Act 

CFR  Citation:  44  CFR  14 

Legal  Deadline:  None 

Abstract:  This  final  rule  revises  44  CFR 
part  14  to  adopt  all  of  the  Office  of 
Management  and  Budget  (OMB) 
circulars  that  govern  cost  principles, 
administrative  requirements,  and  audits 
of  grants  and  cooperative  agreements 
for  State,  local,  and  Indian  tribal 
governments,  institutions  of  higher 
education,  hospitals,  and  other 
nonprofit  organizations,  including 


applicable  exceptions  to  the  common 
rules. 

Timetable: 


Action 


FR  en* 


Final  Rute  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  l.eveis  Affected:  State, 
Local.  Tribal 

Federalism:  Undetermined. 

Agency  Contact:  Charles  F.  McNulty. 

Federal  Emergency  Management 

Agency,  Office  of  Financial 

Management.  500  C  Street  SW., 

Washington.  DC  20472 

Phone:  202  646-2976 

Email:  charles.mcnultydfema.gov 

RIN:  3067-AD28 

3548.  •  MANAGEMENT  COSTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  5165  (b) 

CFR  Citation:  44  CFR  206;  44  CFR  207 

l.egal  Deadline:  None 

Abstract:  This  rule  implements  the 
management  costs  provisions  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford 


Act),  simplifies  and  clarifies  the 
meUiod  by  which  FEMA  contributes  to 
costs  inciirred  by  grantees  and 
subgrantees  in  implementing  the  Public 
Assistance  and  Hazard  Mitigation  Grant 
programs,  and  establishes  fixed 
management  cost  rates  for 
compensating  eligible  grantees  and 
subgrantees  while  adequately  protecting 
Federal  financial  interests. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

08/30/02  67  FR  56130 

NPRM  Comment 

09/30/02 

Period  End 

Final  Action 

To  Be  Detennlned 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectsd:  State, 
Local.  Tribal 

Agency  Contact:  Veandeen  Pace. 

Federal  Emergency  Management 

Agency.  500  C  Street  SW.,  Washington. 

DC  20472 

Phone:  202  646-3256 

Fax:  202  646-3846 

Email:  veandeen.pace@fema.gov 

RIN:  3067-AD29 


Federal  Emergency  Management  Agency  (FEMA) 


3549.  •  NATIONAL  FLOOD 
INSURANCE  PROGRAM  (NRP); 
ASSISTANCE  TO  PRIVATE  SECTOR 
PROPERTY  INSURERS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  4001  et  seq 

CFR  Citation:  44  CFR  62 

Legal  Deadline:  None 

AlMtract:  This  final  rule  changes  the 
effective  date  of  the  Financial 
Assistance/Subsidy  Arrangement  to 
October  1,  2002.  The  Arrangement 
defines  the  duties  and  responsibilities 


of  insiders  that  sell  and  service  the 
insurance  under  the  Write  Yoiu"  Own 
program.  It  also  identifies  the 
responsibilities  of  the  Government  to 
provide  financial  and  technical 
assistance  to  those  insurers. 

Timetable: 


Action 


FR  Cite 


Final /Action 

Final  Action  Effective 


08/09/02  67  FR  51768 
10/01/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Completed  Actions 


Government  Levels  Affected:  None 

Agency  Contact:  Edward  L.  Connor. 
Federal  Insurance  &  Mitigation 
Administration.  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
Washington.  DC  20472 
Phone:  202  646-3429 
Fax:  202  646-3445 
Email:  edward.connor@fema.gov 


RIN:  3067-AD30 

(FR  Doc.  02-23899  Filed  12-06-02:  8:45  am) . 
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FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE  (FMCS) 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Ch.  XII 

Semiannual  Regulatory  Agenda 

agency:  Federal  Mediation  and 
Conciliation  Service  (FMCS). 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  This  document  sets  forth  the 
Federal  Mediation  and  Conciliation 
Service's  (FMCS)  regulatory  agenda 
issued  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act.  The 
agenda  lists  regulations  that  are 
cxurently  imder  development  or  review 
or  that  F^CS  expects  to  have  under 
development  or  review  during  the  next 


12  months.  The  effect  of  this  agenda  is 
to  advise  the  public  of  FMCS'  current 
and  future  regulatory  activities. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  agenda  in 
general,  contact  Arthur  B.  Pearlstein. 
General  Counsel,  Office  of  the  General 
Counsel,  Federal  Mediation  and 
Conciliation  Service,  at  (202)  606-5444. 
For  information  about  a  specific 
regulation  project  listed  on  the  agenda, 
contact  the  person  designated  in  the 
agenda  for  that  regulation. 

SUPPLEMENTARY  INFORMATION:  Under  the 
President's  order  on  Regulatory 
Planning  and  Review,  Executive  Order 
12866  (58  FR  51735,  October  4,  1993), 
each  agency  is  required  to  prepare  an 
agenda  of  all  regulations  under 
development  or  review.  The  Regulatory 


Flexibility  Act.  Public  Law  98-354.  has 
a  similar  agenda  requirement  (5  U.S.C. 
602).  Under  the  law.  the  agenda  must 
list  any  regulation  that  is  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  issued  guidelines  prescribing  the 
form  and  content  of  the  regulatory 
agenda.  Under  those  guidelines,  the 
agenda  must  list  all  regulatory  activities 
being  conducted  or  reviewed  in  the  next 
12  months  and  provide  certain  specified 
information  on  each  regulation.  All  of 
the  items  on  this  agenda  are  current  or 
projected  rulemakings. 

Dated:  Septejnber  27,  2002. 
Arthur  B.  Pearlstein, 

General  Counsel.  FMCS. 


Federal  Mediation  and  Conciliation  Sen/ice— Proposed  Rule  Stage 


Sequence 
Numt)er 


3550 
3551 


Title 


Aft)itration  Sctiedule  of  Fees 
Access  to  Neutrals  


Regulation 

Identification 

Number 


3076- AA09 
3076-AAlO 


Federal  Mediation  and  Conciliation  Service— Final  Rule  Stage 


Federal  Mediation  and  Conciliation  Service — Long-Term  Actions 


Federal  Mediation  and  Conciliation  Service  (FMCS) 


Proposed  Rule  Stage 


3550.  •  ARBITRATION  SCHEDULE  OF 
FEES 

Priority:  Substantive.  Nonsignificant 

Lagal  AuttMrtty:  29  USC  172  and  173 

et  seq 

CFR  Citation:  29  CFR  1404  app 

Lagal  Deadline:  None 

Abstract:  FMCS  is  proposing  to  revise 
the  appendix  to  29  CFR  part  1404  to 
add  two  new  fee  schedule  categories 


and  to  increase  the  rates  for  some 
arbitration  panel  requests. 


Action 


FR  Gila 


NPRM  01/00A)3 

Regulatory  Flexibility  Analyala 
Raquirad:  No 

SfTMll  Entltiaa  Affactad:  No 

Gkivemment  Lavals  Affactad:  None 


Agency  Contact:  Vella  M.  Traynham, 

Director  of  Arbitration  Services.  Federal 

Mediation  and  Conciliation  Service. 

2100  K  Street  NW.  Washington.  DC 

20427-0001 

Phone:  202  606-5111 

Fax:  202  606-3749 

Email:  vtra)mham®fincs.gov 

RIN:  3076-AA09 
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FMCS 


Proposed  Rule  Stage 


3551.  •  ACCESS  TO  NEUTRALS 
Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  29  USC  172  and  173 

et  seq 

CFR  Citation:  29  CFR  1480 

None 


Abstract:  FMCS  proposes  to  establish 
a  list  of  neutrals  for  use  by  private 
individuals  and/or  organizations  for 


employment-related  alternative  dispute 
resolution  services. 

Tlmetat>la: 


Action 


Data 


FR  CIta 


HPn* 


01/00/03 


Regulatory  Flexibility  Analyala 
Required:  No 

Small  EntMea  Affected:  No 


Government  Laveia  Affactad:  None 

Agency  Contact:  Peggy  A.  McNeive, 
Director  of  the  Neutrals  initiative. 
Federal  Mediation  and  Conciliation 
Service.  Suite  501.  801  Walnut  Street. 
Kansas  City.  MO  64106-1823 
Phone:  816  374-6215 
Fax:  816  374-6026 

RIN:  3076-AAlO 


Federal  MediatkNi  and  Conciliation  Service  (FMCS) 


Final  Rule  Stage 


3552.  PUBLIC  INFORMATION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  552  et  seq 

CFR  Citation:  29  CFR  1401  (Revision) 

Lagal  Deadline:  None 

AtMtract:  The  proposed  revision  to 
FMCS'  Public  Information  regulations 
is  intended  to  incorporate  the  recent 
amendments  to  the  Freedom  of 


Information  Act  into  FMCS'  portion  of 
the  Code  of  Federal  Regulations. 

Timetable: 


Action 


FR  CNo 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/03/99  64  FR  59697 
01/03/00 

12/00A)2 


Final  Action  Effective    01  /00/03 

Regulatory  Flexit>ility  Analysis 
Required:  No 


Small  EntRlea  Affected:  No 

Government  Lavala  Affactad:  None 

Agency  Contact:  Arthur  Pearlstein. 

General  Counsel.  Federal  Mediation 

and  Conciliation  Service.  2100  K  Street 

NW,  Room  603.  Washington,  DC  20427- 

0001 

Phone:  202  606-5444 

Fax:  202  606-5345 

Email:  apea(lstein@&ncs.gov 

RIN:  3076-AA06 


Federal  Mediation  and  Conciliation  Service  (FMCS) 


Long-Term  Actions 


3553.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
NONPROCUREMENT: 
GOVERNMENTWIDE  REQUIREMENT 
FOR  DRUG-FREE  WORK  PLACE 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  29  CFR  1471  and  1472 


Tlmetai>le: 


Action 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Final  Action  Effective 

Regulatory  Flexibility  Analyala 
Required:  No, 


01/23/02  67  FR  3322 
03J25/02 

To  Be  Detemtined 
To  Be  Detemiined 


Government  Levels  Affactad:  None 

Agency  Contact:  Arthur  Pearlstein 

Phone:  202  606-5444 

Fax:  202  606-5345 

Email:  apearlstein@fincs.gov 

RIN:  3076-AA08 

[FR  Doc.  02-25452  Filed  12-06-02;  8:45  am] 
BHJJNQ  COOe  6732-01-6 
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GENERAL  SERVICES  ADMINISTRATION  (GSA) 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chs.  101, 102, 105,  300,  301. 
302, 303,  and  304 

48  CFR  Ch.  5 

Fall  2002  Regulatory  Plan  and  Unified 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions 

agency:  General  Services 
Administration  (GSA). 

ACTION:  Semiannual  regulatory  agenda. 


summary:  This  agenda  announces  the 
proposed  regulatory  actions  that  GSA 
plans  for  the  next  12  months  and  those 
that  were  completed  since  the  spring 
2002  edition.  This  agenda  was 
developed  under  the  guidelines  in  an 
Office  of  Management  and  Budget 
memorandum,  dated  July  30,  2002. 
GSA's  purpose  in  publishing  this 
agenda  is  to  allow  interested  persons  an 
opportunity  to  participate  in  the 
rulemaking  process.  GSA  also  invites 
interested  persons  to  recommend 
existing  significant  regulations  for 
review  to  determine  whether  they 
should  be  modified  or  eliminated. 


FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  P.  Lantier,  Regulatory  and 
Federal  Assistance  Publication  Division. 
(202)  501-2647. 

SUPPLEMENTARY  INFORMATION:  This 

edition  of  the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions 
includes  The  Regulatory  Plan,  which 
appears  in  part  n  of  this  issue  of  the 
Federal  Register.  GSA's  Statement  of 
Regulatory  Priorities  is  included  in  part 
II. 

Dated:  September  26,  2002. 

G.  Martin  Wagner. 

Associate  Administrator,  Office  of 
Govemmentwide  Policy. 


Sequence 
Nuntber 


3554 
3555 
3556 
3557 
3558 
3559 

3560 
3561 
3562 
3563 


Sequence 
Number 


3564 

OOOO 

3566 
3567 
3568 

3569 

3570 
3571 
3572 
3573 
3574 
3575 
3576 
3577 
3578 

3579 
3580 


General  Services  Administration— Proposed  Rule  Stage 


Title 


Enforeement  of  Nondiscrimtnation  on  ttie  Basis  of  Handicap  in  Federally  Assisted  Programs 

Discrimination  Prohit)ited  on  ttie  Basis  of  Age  , • 

Nondiscrimination  in  Programs  Receiving  Federal  Financial  Assistance - 

Nondiscrimination  Based  on  Sex  in  All  Programs  and  Activities  Receiving  Federal  Surplus  Property 

Title  IX  of  ttie  Education  Amendments  Act  

Enforcement  of  Nondiscnmination  on  the  Basis  of  Handicap  in  Programs  and  Activities  Conducted  by  General 

Sen/ices  Administration  

Telecommunications  Management  

Disposition  of  Seized  and  Forfeited.  Voluntarily  Abandooed^and  Unclaimed  Personal  Properly 

Disposition  of  Personal  Property  Witti  Special  Handling  Requirements  .- 

Personal  Property  Management  


Regulation 

Identification 

Number 


3090-AE32 
3090-AH46 
3090-AH47 
3090-AH48 
3090-AH4g 

3090-AH59 
3090-AG03 
3090-AH11 
3090-AH21 
3090- AH31 


General  Services  Administration — Final  Rule  Stage 


Title 


GSA  Privacy  Act 

Nondiscrimination  on  tfie  Basis  of  Race,  Color,  National  Origin,  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  Financial  Assistance  

Federal  Travel  Regulation  (FTR);  Ctiapter  304  Payn>ent  of  Travel  Expenses  From  a  Non-Federal  Source 

FTR  Interim  Rule  7 — Income  Tax  Reimbursenient  Altowarxse  (ITRA)  

General  Services  Administration  Acquisition  Regulation:  Acquisition  of  Leasehold  Inteiests  in  Real  Propeity;  His- 
toric Preference  

Govemmentwide  Det>arment  and  Suspension  (Nonprocurement)  and  Govemmentwide  Requirements  for  Drug- 
Free  Woritplace  (Grants)  

Centralized  Field  Reproduction  Services 

Internet  GOV  Domain 

Real  Property  Policies  Update 

Real  Property  Policies _ 

Management  of  Govemment  Aircraft 

Motor  Vehicle  Management  

GSBCA  Rules  of  Procedure  (Standard  Proceedings  and  Expedited  Proceedings) 

GSBCA  Rules  of  Procedure  tor  Transportation  Rate  Cases 

GSBCA  Rules  of  Procedure  for  Travel  and  Relocation  Expenses  Cases;  GSBCA  Rules  of  Procedure  for  Decisions 
Authorized  by  31  U.S.C.  3529 

Federal  Travel  Regulation  (FTR);  Per  Diem  Rates  Amendmerrt 

Pricing  Policy  for  Occupancy  in  GSA  Space 


Regulation 

Identification 

Number 


3090-AH05 

3090-AH33 
3090-AE19 
3090-AG99 

3090-AH01 

3090- AH35 
3090-AH37 
3090-AH41 
3090-AH45 
3090-AH60 
3090-AH63 
3090-AH68 
3090-AH69 
3090-AH70 

3090-AH71 
3090-AH72 
3090-AG33 
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General  Services  Administration — Long-Term  Actions 


Sequence 
Number 


TiHe 


Regulation 

Idermication 

Number 


3581 
3582 
3583 
3584 
3585 
3586 

3587 


Prohibited  Purchases  of  Property  Sold  by  GSA 

GSAR;  Tax  Adjustment ■, 

Sale  of  Personal  Property ~ 

Mail  Management , « 

Clarification  of  HUBZone 

GSAR;  Identification  of  Energy-Efficient  Office  Equipment  and  Supplies  Containing  Recovered  Materials  or  Other 

Environmental  Attributes - 

GSAR;  Guidance  on  Electronic  Funds  Transfer 


3090-AH50 
3090- AH03 
3090-AH10 
3090-AH13 
3090-AH17 

3090-AH25 
3090-AH30 


General  Services  Administration — Completed  Actions 


Sequence 
Number 


3588 
3589 
3590 
3581 
3592 
3593 


TWe 


Change  in  Consumer  Price  Index  Minimal  Value  for  Foreign  Gifts  

Federal  Travel  Regulation  (FTR)  Amendment,  Corrections  and  Additiorts 

Federal  Travel  Regulation;  Maximum  Per  Diem  Rates 

Federal  Travel  Regulation  (FTR);  Maximum  Per  Diem  Rates  

Federal  Travel  Regulation;  Maximum  Per  Diem  Rates  for  the  States  of  Florida  and  Georgia 
Federal  Travel  Regulation;  Maximum  Per  Diem  Rates 


Regulation 

Identification 

Numt)er 


3090-AH53 
3090-AH61 
3090-AH62 
3090-AH64 
3090- AH65 
3090- AH66 


General  Services  Administration  (GSA) 


Proposed  Rule  Stage 


OFFICE  OF  CIVIL  RIGHTS 


3554.  ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Prfortty:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  794 

CFR  Citation:  41  CFR  101-8.3;  41  CFR 
102-7 

Legal  Deadline:  None 

AlMtract:  This  rulemaking  revises 
FPMR  101-8.3  in  plain  language  and 
moves  it  iato  the  Federal  Management 
Regulation  at  102-7.  The  revised 
regulation  updates  coverage  for 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
in  federally  assisted  programs  or 
activities  to  include  a  cross-reference  to 
the  Uniform  Federal  Accessibility 
Standards. 

Timetable: 


PR  Cite 


NPRM 


1(V00/03 


Regulatory  Flexll>lllty  Analysis 
Required:  Yes 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  James  M.  Taylor, 

Director,  Office  of  Civil  Rights,  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3852 

Fax:  202  219-3369 

RIN:  3090-AE32 

3555.  DISCRIMINATION  PROHIBTTEO 
ON  THE  BASIS  OF  AGE 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  42  USC  6101  et  seq 

CFR  Citation:  41  CFR  101-8.7 

Legal  Deadline:  None 

Abstract:  This  rulemaking  revises 
FPMR  101-8.7  in  plain  language  and 
moves  it  into  the  Federal  Management 
Regulation.  The  rule  enforces  the  Age 
Discrimination  Act  of  1975,  which 
prohibits  discrimination  based  on  age 
in  programs  or  activities  receiving 
Federal  financial  assistance. 


Timetable: 


Action 


FR  cue 


NPRIM  MitOQIOa 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Govemment  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  James  M.  Taylor, 

Director,  Office  of  Civil  Rights,  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3852 

Fax:  202  219-3369 

RIN:  3090-AH46 

3556.  NONDISCRIMINATION  IN 
PROGRAMS  RECEIVING  FEDERAL 
RNANCIAL  ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  476;  42 
2000d-l;  20  USC  1681 

CFR  Citation:  41  CFR  101-6;  41  CFR 
102-4 

Legal  Deadline:  None 

AlMtract:  This  rulemaking  revises 
FPMR  101-6.2  in  plain  language  and 
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moves  it  into  the  Federal  Management 
Regulation  at  102-4.  The  rule  enforces 
title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended,  which  prohibits 
discrimination  based  on  race,  color,  or 
national  origin  in  programs  or  activities 
receiving  Federal  financial  assistance. 


Timetabto: 


Action 


FR  CM* 


NPRM 


10/00/03 


Regulatory  F1exU>ility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 

Local.  Tribal 

AgefKy  Contact:  James  M.  Taylor. 

Director,  Office  of  Civil  Rights,  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3852 

Fax:  202  219-3369 

RIN:  3090-AH47 


3557.  NONDISCRIMINATION  BASED 
ON  SEX  IN  ALL  PROGRAMS  AND 
ACnVITIES  RECEIVING  FEDERAL 
SURPLUS  PROPERTY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  476 

CFR  Citation:  41  CFR  101-6.2 

Legal  Deadline:  None 

Abstract:  The  Office  of  Civil  Rights  has 
no  implementing  regulation  for  this 
provision  at  this  time.  However,  the 
statute  states  that  this  provision  shall 
be  enforced  through  agency  provisions 
and  rules  similar  to  those  under  title 
VI. 


Action 


FR  CM* 


NPRM 


10/00«)3 


Regulatory  Flexll>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State. 
Local.  Tribal 

Agency  Contact  James  M.  Taylor. 

Director,  Office  of  Civil  Rights,  General 

Services  Administration,  Washington. 

DC  20405 

Phone:  202  501-3852 

Fax:  202  219-3369 

RIN:  309O-AH48 


3558.  TITLE  IX  OF  THE  EDUCATION 
AMENDMENTS  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  41  CFR  101-4.100  et  seq 

Legal  Deadlirte:  None 

Abstract:  Final  common  rule  was 
published  August  2000.  Needs  to  be 
rewritten  in  plain  language,  then 
published  for  comment,  then  published 
in  final.  (Needs  Department  of  Justice 
approval.) 

Tlmatable: 


Action 


FR  Git* 


NPRM 


10/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  James  M.  Taylor, 

Director.  Office  of  Civil  Rights,  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3852 

Fax:  202  219-3369 

RIN:  3090-AH49 

3559.  ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  AND 
ACTIVITIES  CONDUCTED  BY 
GENERAL  SERVICES 
ADMINISTRATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  794 

CFR  Citation:  41  CFR  105-8 

Legal  Deadline:  None 

Abstract:  This  regulation  enforces 
nondiscrimination  on  the  basis  of 
handicap  in  programs  and  activities 
conducted  by  GSA.  This  rulemaking 
will  be  revised  and  rewritten  in  plain 
language. 

Timetable: 


Action 


Date         FR  ON* 


NPRM  10/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Sntali  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local.  Tribal 

Agency  Contact:  James  M.  Taylor. 
Director,  Office  of  Civil  Rights,  General 


Proposed  Rule  Stage 


Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3852 

Fax:  202  219-3369 

RIN:  3090-AH59 

OFFICE  OF  GOVERNMENTWIDE 
POLICY 


3560.  TELECOMMUNICATIONS 
MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  40 
use  1424(b) 

CFR  Citation:  41  CFR  101-35;  41  CFR 

102-172 

Legal  Deadline:  None 

Abstract:  This  rulemaking  revises 
FPMR  101-35  to  update  GSA's 
telecommunications  management 
policy  and  moves  it  into  the  Federal 
Management  Regulation  at  102-172. 
The  regulation  is  being  rewritten  in  a 
plain  language,  question  and  answer 
format  to  make  it  easier  to  use  and 
understand. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
NPRM 


08/07/96  61  FR  41003 
08/08/96 

10/07/96 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Keith  Thurston, 
Assistant  to  Deputy  Associate 
Administrator,  Office  of  Information 
Technology  Policy,  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-0202 
Email:  keith.thurston®gsa.gov 

RIN:  309O-AG03 

3561.  DISPOSITION  OF  SEIZED  AND 
FORFEITED,  VOLUNTARILY 
ABANDONED,  AND  UNCLAIMED 
PERSONAL  PROPERTY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  484(m) 

CFR  Citation:  41  CFR  101-48;  41  CFR 
102-41 

Legal  Deadline:  None 
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Proposed  Rule  Stage 


Abstract:  This  rulemaking  revises 
FPMR  101-48  and  moves  it  into  the 
Federal  Management  Regulation  at  102- 
41.  The  regulation  is  being  rewritten  in 
a  plain  language,  question  and  iinswer 
format  to  make  the  regulation  easier  to 
use  and  understand. 

Timetable: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Robert  Holcombe, 

Director,  Personal  Property 

Management  Policy  Division,  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3828 

Fax:  202  501-6742 

Email:  robert.holcombe@gsa.gov 

RIN:  3090-AHll 

3562.  DISPOSITION  OF  PERSONAL 
PROPERTY  WITH  SPECIAL  HANDUNG 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c) 


CFR  Citation:  41  CFR  101-42;  41  CFR 
102-40 

Legal  Deadline:  None 

Abstract:  This  rulemaking  revises 
FPMR  101-42  and  moves  it  into  the 
Federal  Management  Regulation  at  102- 
40.  The  regulation  revises  use, 
handling,  and  disposal  requirements  for 
special  categories  of  personal  property. 
The  rule  is  being  rewritten  in  plain 
language  in  a  question  and  answer 
format. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Robert  Holcombe, 

Director,  Personal  Property 

Management  Policy  Division,  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3828 

Fax:  202  501-6742 

Email:  robert.holcombe®gsa.gov 

RIN:  3090-AH21 


3563.  PERSONAL  PROPERTY       . 
MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  481;  40  USC 
483  to  487  . 

CFR  Citation:  41  CFR  102-35 

Legal  Deadline:  None 

Abstract:  This  rulemaking  provides  a 
general  outline  of  the  policies 
governing  the  management  of  Federal 
personal  property  and  summarizes  the 
processes  provided  for  in  FMR  parts 
102-36  through  102-42. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Robert  Holcombe, 

Director.  Personal  Property 

Management  Policy  Division,  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3828 

Fax:  202  501-6742 

Email:  robert.holcombe@gsa.gov 

RiN:  3090-AH31 


General  Services  Administration  (GSA) 


Final  Rule  Stage 


OFRCE  OF  THE  CHIEF  PEOPLE 
OFFICER 


3564.  GSA  PRIVACY  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c) 

CFR  Citation:  41  CFR  105 

Legal  Deadline:  None 

Abstract:  This  rulemaking  updates 
GSA's  privacy  policy  and  procedures 
and  provides  current  organizational 
citations,  privacy-related 
responsibilities,  and  the  names  and 
addresses  of  persons  to  contact 
concerning  the  GSA  Privacy  Act 
Program  and  systems  of  records. 

Timetable: 


Action 


FR  Cits 


Final  Action 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Jinaita  Kanarchuk, 
General  Services  Administration, 
Information  Management  Division 
(CAI),  Office  of  the  Chief  People 
Officer,  Washington,  DC  20405 
Phone:  202  501-1452 
Email:  jinaita.kanarchuk@gsa.gov 

RIN:  3090-AH05 


OFFICE  OF  aVIL  RIGHTS 


3565.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACnVITlES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794;  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 


CFR  Citation:  41  CFR  101-6;  41  CFR 
101-8 

Legal  Deadline:  None 

Abstract:  This  rulemaking  proposes  to 
amend  the  FPMR  to  implement  tide  VI 
of  the  Civil  Rights  Act  of  1964  (title 
VI),  section  504  of  the  Rehabilitation 
Act  of  1972  (section  504),  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  GSA's  proposed  rulemaking 
was  published  as  part  of  a  joint  notice 
of  proposed  rulemaking  involving  up  to 
24  agencies. 

Thnstabla: 


Action 


FR  CMe 


NPRM 

NPRM  Comment 
Period  End 


12/06/00  65  FR  76460 

oi/oe«)i 
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Rnal  Rule  Stage 


FR  Cil* 


Action 


Date  FR  Cite 


Final  Action  oeAXVOS 

Rnal  Action  Effective    09/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  State. 
Federal 

Agency  Contact:  James  M.  Taylor. 

Director,  Office  of  Civil  Rights,  General 

Services  Administration.  Washington. 

DC  20405 

Phone:  202  501-3852 

Fax:  202  219-3369 

RIN:  3090-AH33 

OFFICE  OF  GOVERNMENTWIOE 
POUCY 


3566.  FEDERAL  TRAVEL 
REGULATION  (FTR);  CHAPTER  304 
PAYMENT  OF  TRAVEL  EXPENSES 
FROM  A  NON-FEDERAL  SOURCE 

Prkxlty:  Substantive.  Nonsignificant 

Legal  Autttority:  5  USC  5701  to  5709: 
31  USC  1353:  40  USC  486(c) 

CFR  Citation:  41  CFR  301-1;  41  CFR 
304-1 

Legal  Deadline:  None 

AtMtract:  This  amendment  finalizes  the 
interim  nile  governing  the  acceptance 
of  payment  for  travel,  subsistence,  and 
related  expenses  from  a  non-Federal 
source.  This  rule  supersedes  Interim 
Rule  4,  published  at  57  FR  53283, 
November  9,  1992,  with  request  for 
comments.  The  economic  impact  of  this 
amendment  is  favorable  on  all  Federal 
agencies. 


Action 


Data         FR  Cn* 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule  3 

Effective 
Interim  Final  Rule  3 
Intenm  Final  Rule  3 

Comment  Period 

End 
Interim  Final  Rule  4 
Interim  Final  Rule  4 

EffectA/e 
Intenm  Final  Rule  4 

Comment  Period 

End 
NPRM 


10/30i«9 

12/28/89  54  FR  53321 
03«)6/91 

03/08/91   56  FR  9878 
05/07/91 


11A)9/92  57  FR  53283 
12A)9/92 

01/08«3 


05/04/01   66  FR  22491 


NPRM  Comment  07/03/01 

Period  End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Peggy  DeProspero. 
Acting  Director.  Travel  Management 
Policy,  Office  of  Govemmentwide 
Policy.  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-2826 
Fax:  202  501-0349 
Email:  peggy.deprospero@gsa.gov 

RIN:  3090^AE19 

3567.  FTR  INTERIM  RULE  7— INCOME 
TAX  REIMBURSEMENT  ALLOWANCE 
(ITRA) 

Priority:  Other  Significant 

Legal  Auttwrity:  5  USC  5707 

CFR  Citation:  41  CFR  301-11 

Legal  Deadline:  None 

Abstract:  This  rulemaking  amended  the 
FTR  to  add  authority  to  implement 
sections  of  the  Travel  and 
Transportation  Reform  Act  of  1998, 
which  authorize  Federal  agencies  to 
reimburse  Federal,  State,  and  local 
income  taxes  incurred  as  a  result  of 
long-term  official  travel.  It  also  allows 
for  the  reimbursement  of  penalty  and 
interest  payments  due  to  incorrect 
withholdings  by  the  employee's  agency 
for  tax  years  1993  and  1994. 

Timetable: 


Action 


Date         FR  Cite 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


01/01/93 

06/18/99  64  FR  32812 
08/17/99 


12/00A)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Peggy  DeProspero, 
Acting  Director.  Travel  Management 
Policy.  Office  of  Govemmentwide 
Policy.  General  Services 
Administration,  Washington.  DC  20405 
Phone:  202  501-2826 
Fax:  202  501-0349 
Email:  peggy.deprospero@gsa.gov 

RIN:  3090-AG99 


3568.  GENERAL  SERVICES 
ADMINISTRATION  ACQUISITION 
REGULATION;  ACQUISITION  OF 
LEASEHOLD  INTERESTS  IN  REAL 
PROPERTY;  HISTORIC  PREFERENCE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  40  USC  486(c) 

CFR  Citation:  48  CFR  552 

Legal  Deadline:  None 

Al>stract:  This  rulemaking  updates 
GSAR  clause  552.270-4.  Historic 
Preference,  that  is  used  in  the 
acquisition  of  leasehold  interests.  E.O. 
13006  requires  that  Federal  agencies 
give  first  consideration  to  historic 
properties  within  historic  districts.  If 
no  such  property  is  suitable,  then 
Federal  agencies  shall  consider  other 
developed  or  undeveloped  sites  within 
historic  districts.  Federal  agencies  shall 
then  consider  historic  properties 
outside  of  historic  districts,  if  no 
suitable  site  within  a  district  exists.  As 
a  result  of  the  requirements  of  the  E.O., 
552.270-4  vnll  be  revised  to  establish 
the  order  of  precedence. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action 


06/30/99  64  FR  35122 
08/30/99 

10/19/01   66  FR  53193 
12/18/01 


11/0OA)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Rodney  P.  Lantier, 

Director.  Regulatory  and  Fed. 

Assistance  Pub.  Div.  (MVA).  Office  of 

Govemmentwide  Policy,  General 

Services  Administration.  Room  4033, 

1800  F  Street  NW.  Washington,  DC 

20405 

Phone:  202  501-2647 

Fax:  202  501-2727 

Email:  rodney.lantier@gsa.gov 

RIN:  3090-AHOl 
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3569.  GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIOE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Other  Significant 

Legal  Authority:  EO  12549  (2/18/86); 
41  USC  701  et  seq.;  40  USC  486(c) 

CFR  Citation:  41  CFR  105 

Legal  Deadline:  None 

Abstract:  Rewrites  current  rule  into 
plain  language,  question  and  answer 
format  and  clarifies  ambiguities  in 
existing  rules. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/23/02  67  FR  3344 
03/25«)2 


11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Donald  J.  Suda. 
Special  Assistant,  Office  of  Acquisition 
Policy  (MV),  General  Services 
Administration.  Washington.  DC  20405 
Phone:  202  501-4770 
Email:  donald.suda@gsa.gov 

RIN:  3090-AH35 


3570.  CENTRALIZED  RELD 
REPRODUCTION  SERVICES 

Priority:  Info./Admin./Other 

Legal  AuttM>rlty:  41  CFR  101-5.2 

CFR  Citation:  41  CFR  101-5.2 

Legal  Deadline:  None 

Abstract:  In  January  of  1998,  all  GSA 
reproduction  facilities  were  transferred 
to  the  Defense  Automated  Printing 
Service  (DAPS),  Department  of  Defense 
(DoD),  thereby  transferring  the  GSA 
mission  of  providing  reproduction 
services  for  customer  agencies.  As  a 
result,  the  contents  of  Federal  Property 
Management  Regulation  (FPMR)  101- 
5.2  (41  CFR  101-5.2).  Centralized  Field 
Reproduction  Services,  will  be  removed 
from  the  FPMR.  Any  future  regulation 
regarding  GSA's  involvement  in 
centralized  field  reproduction  services 
will  be  issued  in  the  Federal 
Management  Regulation  (FMR). 


Action 


Oats         FR  Cite 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Theodore  Dale  Freed, 
Management  Analyst,  Printing  and 
Forms  Division,  Office  of  Management 
Services  (CAP),  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-0492 
Fax:  202  501-2343 
Email:  ted.&«ed@gsa.gov 

RIN:  309O-AH37 

3571.  INTERNET  GOV  DOMAIN 

Priority:  Other  Significant 

Legal  Autfiority:  sec  205,  Federal 
Property  and  Admin  Services  Act  of 
1949  (40  USC  486(c)) 

CFR  Citation:  41  CFR  102-173 

Legal  Deadline:  Non'^ 

Abstract:  The  Gene  al  Services 
Administration  (C  \)  is  adding 
coverage  on  the  Internet  GOV  Domain 
to  the  Federal  Management  Regulation 
(FMR).  This  proposed  rule  establishes 
a  new  FMR  part  covering  the  Internet 
GOV  Domain.  This  proposed  rule 
provides  mainly  a  framework  for  future 
Internet  GOV  Domain  policy,  but  it  also 
establishes  policy  on  naming 
conventions  for  U.S.  Government 
registration  of  domain  names,  located 
in  subpart  B  of  the  new  part. 

Timetable: 


Action 


Date        FR  Cite 


05/16/02  67  FR  34890 
07/1 5A)2 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Keith  Thurston. 
Assistant  to  Deputy  Associate 
Administrator,  Office  of  Information 
Technology  Policy,  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-0202 
Email:  keith.thurston@gsa.gov 

RIN:  3090-AH41 


3572.  REAL  PROPERTY  POLICIES 
UPDATE 

Priority:  Other  Significant 

Legal  Authority:  40  USC  486(c) 

CFR  Citation:  41  CFR  102-71  to  41  CFR 
102-83 

Legal  Deadline:  None 

Abstract:  Final  Rule  FMR  parts  102- 
71  to  102-82  was  published  in  the 
Federal  Register  on  January  18,  2001, 
and  was  effective  on  January  18,  2001. 
The  completion  of  that  regulatory 
action  initiates  the  start  of  a  new 
initiative  entitled  "Real  Property 
Policies  Update."  The  goal  of  this  new 
initiative  is  to  amend  FMR  parts  102- 
71  to  102-82  to  complete  the  transfer 
of  policy  from  the  FPMR  to  the  FMR 
and  to  update  policies,  such  as  location 
of  space  policy,  historic 
preservation/E.O.  13006  policy,  and 
security  policy.  This  regulatory  action 
will  also  create  a  separate  part,  FMR 
part  102-83,  to  deal  specifically  with 
the  updated  location  of  space  policy. 

Timetable: 


Action 


Date  FR  Cite 


Final  Action  11/00/02 

Final  Action  Effective     1 1  /00/02 

Regulatory  Flexibility  Analysis 
Required:  No      '  . 

Government  Levels  Affected:  Federal 

Agency  Contact:  Stanley  C.  Langfeld. 
Director.  Real  Property  Policy  Division 
(MPR),  Office  of  Govemmentwide 
Policy,  General  Services 
Administration.  Washington,  DC  20405 
Phone:  202  501-1737 
Fax:  202  219-0104 
Email:  stanley.langfeld@gsa.gov 

RIN:  3090-AH45 

3573.  REAL  PROPERTY  POUCIES 

Priority:  Other  Significant 

Legal  Authority:  40  USC  486(c) 

CFR  Citation:  41  CFR  101-6;  41  CFR 
101-18;  41  CFR  101-19;  41  CFR  101- 
20;  41  CFR  101-33;  ... 

Legal  Deadline:  Nfone 

Abstract:  The  General  Services 
Administration  is  transferring  coverage 
on  real  property  policies  to  the  Federal 
Management  Regulation  (FMR).  A  final 
rule  published  in  the  Federal  Register 
at  66  FR  5358  (January  18.  2001)  moved 
many  of  the  real  property  policies  to 
the  FMR.  This  final  rule  completes  the 
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transfer  by  removing  all  FPMR  coverage 
on  real  property  policies  and  providing 
cross  references  to  direct  readers  to  the 
coverage  in  the  FMR. 

Timetable: 

Action 


found  in  Office  of  Management  and 
Budget  (OMB)  Circular  A-126 
improving  the  Management  and  Use 
of  Government  Aircraft,"  revised  May 
22.  1992). 


FR  CMa 


Timetable: 


Final  Action  1 1/00/02 

Final  Action  Effective     1 1  /00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Stanley  C.  Langfeld. 
Director,  Real  Property  Policy  Division 
(MPR),  Office  of  Govemmentwide 
Policy,  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-1737 
Fax:  202  219-0104 
Email:  stanley.langfeld@gsa.gov 

RIN:  309(>-AH60 

3574.  •  MANAGEMENT  OF 
GOVERNMENT  AIRCRAFT 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKMity:  40  USC  486(c).  sec 
205(c),  63  Stat  390:  Budget  and 
Accounting  Act  of  1921  as  amended; 
Budget  and  Accounting  Procedures  Act 
of  1950  as  amended:  Reorganization 
Plan  No  2  of  1970;  Executive  Order 
11541;  ... 

CFR  Citation:  41  CFR  101-37;  41  CFR 
102-33 

Legal  Deadline:  None 

At>stract:  This  final  rule  updates, 
streamlines,  and  clarifies  Federal 
Management  Regulations  (FPMR)  part 
101-37  and  moves  the  part  into  the 
Federal  Management  Regulation  (FMR). 
The  rule  is  written  in  a  plain  language, 
question  and  answer  format.  As  the 
FPMR  part  101-37  was  amended  a 
number  of  times  over  the  years,  its 
organization  became  a  patchwork  of 
rules  on  various  subjects.  In  the  new 
FMR  part  102-33,  GSA  has  reorganized 
and  streamlined  the  content  to  address 
the  life-cycle  of  aircraft  management, 
from  acquisition  through  disposal,  and 
to  accommodate  revised  reporting. 
Despite  the  major  changes  from  FPMR 
part  101-37  described  above,  the  overall 
purpose  of  the  part  is  unchanged:  To 
provide  guidance  and  assistance  to 
executive  agencies  on  minimizing  costs 
and  improving  the  management  and 
use  of  Govenunent  aviation  resources 
(following  direction  to  the 
Administrator  of  General  Services 


Action 


FR  Cite 


Final  Action  11/0(V02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  Federal 

Agency  Contact:  Peter  Zuidema. 

Director,  Aircraft  Management  Policy 

Division,  General  Services 

Administration,  Office  of 

Governmentwide  Policy,  Washington, 

DC  20405 

Phone:  202  219-1377 

Fax:  202  501-6742 

Email:  peter.zuidema@gsa.gov 

RIN:  3090-AH63 

3575.  •  MOTOR  VEHICLE 
MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c),  sec 
205(c),  63  Stat  390 

CFR  Citation:  41  CFR  102-34 

l.egal  Deadline:  None 

AtMtract:  An  amendment  to  FMR  102- 
34  has  been  drafted  to  incorporate 
recent  changes  in  the  program.  The 
significant  changes  proposed  are: 

1.  The  Fleet  Average  Fuel  Economy 
Standards  for  FY  2000  and  beyond  is 
20.7  miles  per  gallon  for  light  trucks. 

2.  Motor  vehicle  identification 
requirements  have  been  changed.  All 
required  identifiers  are  now  to  be 
included  on  the  license  plate:  "For 
Official  Use  Only,"  "U.S.  Government." 
and  Federal  agency  or  bureau 
identification.  Previously,  the 
identifiers  were  on  decals  that  were 
placed  on  the  vehicles.  A  waiver  is 
currently  allowing  agencies  to  deviate 
from  the  decal  requirement. 

3.  UNICOR  is  the  mandatory  supplier 
of  official  U.  S.  Government  license 
plates.  Lorton  Prison  in  Virginia  was 
the  supplier  for  a  number  of  years  but 
recently  closed.  The  GSA  Federal 
Vehicle  Policy  Division  (MTV)  initiated 
a  Memorandimi  of  Understanding 
(MOU)  with  UNICIOR  to  provide 
license  plates  to  all  Federal  agencies. 

4.  Agencies  are  identified  by  a  letter 
code  on  the  license  plate.  For  example, 


the  letter  G  designates  GSA  Fleet.  The 
hitemational  Broadcasting  Bureau  (IBB) 
and  the  Presidio  Trust  (PT)  requested 
identifiers  that  were  issued  last  year. 

5.  The  exemption  from  displaying  U.S. 
Government  license  plates  and  other 
motor  vehicle  identification  currently 
did  not  allow  agencies  to  request  this 
on  administrative  vehicles  that  were 
not  directly  connected  to  investigative, 
law  enforcement,  or  intelligence  duties. 
Our  office  issued  a  wavier  to  this  after 
the  events  of  9/11/01  at  the  request  of 
the  agencies.  This  note  has  been 
removed  to  allow  agencies  to  request 
an  exemption  on  all  their  vehicles. 

6.  Addition  of  a  clause  that  agencies 
are  required  to  purchase  EPA- 
designated  content  products  such  as  re- 
refined  engine  oils,  retread  tires,  and 
reclaimed  engine  coolant. 

7.  The  Federal  Motor  Vehicle  Fleet 
Report  reporting  is  now  accomplished 
through  the  Federal  Automotive 
Statistical  Tool  (FAST).  FAST  is  an 
internet-based  reporting  system  used  by 
GSA  and  the  Department  of  Energy  to 
capture  motor  vehicle  inventory,  cost, 
fuel,  and  use  data  from  all  Federal 
agencies. 

8.  A  new  subpart  as  been  added  on 
Environmental  Concerns  which  address 
hazardous  wastes.  Clean  Air  Act 
Amendments  of  1990,  Energy  Policy 
Act  of  1992,  Executive  Order  13149,  the 
Federal  Fleet  Program,  EPA-designated 
recycled  content  products,  and  the 
Federal  Alternative  Fuel  Vehicle  USER 
Program. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  T.  Rivers, 
Director,  Federal  Vehicle  Policy 
Division,  General  Services 
Administration,  Office  of 
Govenunentwide  Policy,  Washington, 
DC  20405 

Phone:  202  208-7631 
Fax:  202  208-0349 
Email:  bill.nvers@gsa.gov 

BIN:  3090-AH68 
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3576.  •  GSBCA  RULES  OF 
PROCEDURE  (STANDARD 
PROCEEDINGS  AND  EXPEDITED 
PROCEEDINGS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  41  USC  601  to  613 

CFR  Citation:  48  CFR  6101;  48  CFR 
6102 

Legal  Deadline:  None 

Abstract:  This  interim  rule  contains 
revisions  to  the  rules  of  procedure  of 
the  GSA  Board  of  Contract  Appeals 
(Board).  The  rules  governing  the 
standard  proceedings  of  the  Board  in 
contract  disputes  are  contained  in  48 
CFR  part  6101.  Rules  governing 
expedited  proceedings  in  contract 
disputes,  including  alternative  disputes 
resolution,  are  contained  in  48  CFR 
part  6102.  The  revisions  to  the  rules 
provide  procedures  for  the  electronic 
filing  of  documents  in  cases  before  the 
Board  in  both  standard  and  expedited 
proceedings. 

Timetable: 


Timetable: 


Action 


Dale         FR  Cite 


Action 


Date         FR  Cite 


Interim  Final  Rule 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Margaret  S.  Pfunder, 

Chief  Counsel.  GSA  Board  of  Contract 

Appeals,  General  Services 

Administration,  Washington,  DC  20405 

Phone:  202  501-0272 

Fax:  202  501-3510 

Email:  margaret.pfundei^sa.gov 

RIN:  309d-AH69 

3577.  •  GSBCA  RULES  OF 
PROCEDURE  FOR  TRANSPORTATION 
RATE  CASES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  31  USC  3726(i)(i);  41 
USC  601  to  613;  PL  104-316,  sec  201(o) 

CFR  Citation:  48  CFR  6103 

Legal  Deadline:  None 

Abstract:  This  interim  rule  contains 
revisions  to  the  rules  of  procedure  of 
the  GSA  Board  of  Contract  Appeals 
(Board)  applicable  to  the  Board's 
review  of  claims  made  by  a  carrier  or 
fi^ight  forwarder  pursuant  to  31  U.S.C. 
3726(i)(l).  The  revisions  to  the  rules 
provide  procedures  for  the  electronic 
filing  of  documents  in  rate 
determination  cases. 


Interim  Rnal  Rule  11  /00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Margaret  S.  Pfunder, 

Chief  Counsel,  GSA  Board  of  Contract 

Appeals,  General  Services 

Administration,  Washington,  DC  20405 

Phone:  202  501-0272 

Fax:  202  501-3510 

Email:  margaret.pfunder@gsa.gov 

RIN:  309O-AH70 

3578.  e  GSBCA  RULES  OF 
PROCEDURE  FOR  TRAVEL  AND 
RELOCATION  EXPENSES  CASES; 
GSBCA  RULES  OF  PROCEDURE  FOR 
DECISIONS  AUTHORIZED  BY  31 
U.S.C.  3529 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  3i  USC  3702;  31  USC 
3529;  41  USC  601  to  613;  PL  104-316, 
sec  202(n),  202(o),  204 

CFR  Citation:  48  CFR  6104;  48  CFR 
6105 

Legal  Deadline:  None 

Abstract:  This  interim  rule  contains 
revisions  to  the  rules  of  procedure  of 
the  GSA  Board  of  Contract  Appeals 
(Board)  applicable  to  the  Board's 
review  of  claims  made  by  Federal 
civilian  agencies  against  the  United 
States  for  reimbursement  of  expenses 
incurred  while  on  temporary  duty 
travel  or  in  connection  with  relocation 
to  a  new  duty  station.  The  rules 
governing  proceedings  when  a  claim  is 
filed  with  the  Board  by  an  employee 
or  an  employee's  agency  are  contained 
in  48  CFR  part  6104.  Rules  governing 
proceedings  when  a  request  for  an 
advance  decision  involving  certification 
or  payment  of  a  claim  is  made  by  a 
disbursing  or  certifying  official  of  an 
agency,  or  the  head  of  agency,  are 
governed  by  48  CFR  part  6105.  The  « 
revisions  to  the  rules  provide 
procedures  for  the  electronic  filing  of 
docimients  in  both  types  of  travel  and 
relocation  expenses  cases. 

Timetable: 


Action 


Data         FR  Cite 


Interim  Final  Rule         1 1  /00/02 

Regulatory  Flexibility  Analysis 
Required:  No 


Smiril  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact  Margaret  S.  Pfunder, 

Chief  Coimsel,  GSA  Board  of  Contract 

Appeals,  General  Services 

Administration,  Washington,  E)C  20405 

Phone:  202  501-0272 

Fax:  202  501-3510 

Email:  margaret.pfunder^sa.gov 

RIN:  3090-AH71 


3579.  e  FEDERAL  TRAVEL 
REGULATION  (FTR);  PER  DIEM 
RATES  AMENDMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5707 

CFR  Citation:  41  CFR  301 

Legal  Deadline:  None 

Abstract:  This  final  rule  amends  the 
Federal  Travel  Regvdation  to  remove 
the  per  diem  rates  tables  from  appendix 
A  of  chapter  301  and  to  establish  that 
the  continental  United  States  (CONUS) 
per  diem  rates  will  be  published  in  the 
Federal  Register  on  a  periodic  basis  by 
the  Office  of  Govenmientwide  Policy, 
Office  of  Transportation  and  Personal 
Property,  Travel  Management  Policy, 
and  will  also  be  available  on  the 
Internet  at 

http://policyworks.gov/perdiem  as 
Federal  Travel  Regulation  (FTR)  Per 
Diem  Bulletin. 

Timetable: 


Action 


Date 


FR  Cit* 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Peggy  DeProspero, 
Acting  Director,  Travel  Management 
Policy,  Office  of  Govemmentwide 
Policy,  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-2826 
Fax:  202  501-0349 
Email:  peggy.deprospero@g$a.gov 

RIN:  309O-AH72 
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3580.  PRiaNG  POLICY  FOR 
OCCUPANCY  IN  GSA  SPACE 

Priority:  Other  Significant 
Legal  Authority:  sec  210(j).  Fed  Prop 
and  Admin  Services  Act  of  1949,  as 
amended  (40  USC  490{j)) 

CFR  Citation:  4i  CFR  102-85 

Legal  Deadline:  None 

Abstract  The  General  Services 
Administration  (GSA)  is  revising  the 
Federal  Property  Management 
Regulations  (FPMR)  by  moving 
coverage  of  GSA's  Rent  Program  into 
the  Federal  Management  Regulation 


(FMR).  A  cross-reference  is  added  to 
the  FPMR  to  direct  readers  to  the 
coverage  in  the  FMR.  The  FMR  is 
written  in  plain  language  to  provide 
agencies  with  updated  regulatory 
material  that  is  easy  to  read  and 
understand.  This  interim  rule 
establishes  the  pricing  policy  guidance 
for  Occupancy  Agreements  between 
GSA  and  the  customer  agencies.  It  also 
governs  intra-govemmental  pricing  of 
space  and  services. 

Timetable: 


Action 


FR  Cite 


Intefim  Final  Rute 
Interim  Final  Rule 
Effective 


05/08/01   66  FR  23169 
05/08/01 


Rnal  Rule  Stage 


Action 


FR  Cite 


Interim  Final  Rule  07/09/01 

Comment  Period 

End 
FinalAction  11/00/02 

Regulatory  Flexibility  Analysis 
Requbed:  No 

Small  Entities  Affected:  No 

Govemntent  Levels  Affected:  Federal 

Agency  Contact:  Cathleen  Kronopolus, 
Director,  Policy  and  Analysis,  Portfolio 
Management  (PT),  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-4940 
Fax:  202  219-1966 

RIN:  3090-AG33 


General  Servicee  Administration  (GSA) 


Long-Term  Actions 


OFFICE  OF  GENERAL  COUNSEL 


3581.  PROHIBITED  PURCHASES  OF 
PROPERTY  SOLD  BY  GSA 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  7301;  5  CFR 
2635.105;  5  CFR  2635  702;  5  CFR 
2635.703 

CFR  Citation:  5  CFR  6701.103 

Legal  Deadline:  None 

Abstract:  Under  the  current  regulation 
at  5  CFR  6701.103.  GSA  employees 
(and  their  spouses  and  minor  children) 
are  prohibited  from  purchasing  for 
themselves  or  others  any  personal  or 
real  property  being  sold  by  GSA.  This 
regidation  supplemented  the 
prohibition  on  the  use  of  public  office 
for  private  gain  at  5  CFR  2635.702  and 
the  prohibition  on  the  use  of  nonpublic 
information  at  5  CFR  2635.703.  GSA 
believes  that  the  current  prohibition  at 
section  6701.103  for  all  GSA 
employees,  their  spouses,  and  minor 
children  is  unnecessarily  broad  and 
that  the  prohibition  should  be  extended 
only  to  those  employees  where  the 
possibility  of  using  public  office  or 
nonpublic  information  for  private  gain 
exists  or  where  the  possibility  of  the 
appearance  of  a  conflict  of  interest 
occurs.  For  that  reason,  GSA  is 
retaining  but  liberalizing  this  provision, 
so  as  to  allow  the  purchase  by  GSA 
employees  of  property  sold  by  GSA, 
except  for  those  GSA  employees  who 
personally  and  substantially  participate 


in,  or  have  official  responsibility  for, 
the  sale  of  real  and  personal  property. 

Timetable:  Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Eugenia  Ellison, 
Associate  General  Counsel,  General 
Law  Division  Office  of  General 
Counsel,  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-0765 
Fax:  202  501-6347 

RtN:  3090-AH50 

OFHCE  OF  GOVERNMENTWIDE 
POLICY 


Action 


FR  Cite 


3582.  GSAR;  TAX  ADJUSTMENT 
Priority:  Substantive,  Nonsignificant 
Legal  Auttiority:  40  USC  486(c) 
CFR  Citation:  48  CFR  552 
Legal  Deadline:  None 
Abstract:  This  rulemaking  establishes  a 
provision  at  GSAR  552.270-74,  Tax 
Adjustment.  The  provision  outlines  the 
methodology  for  calculating  real  estate 
taxes  for  use  in  solicitations  for  offers 
for  acquisition  of  leasehold  interests  in 
real  property. 

TlRMtabla: 


Action 


FR  Cila 


NPRM 


05/25/00  65  FR  33799 


NPRM  Comment 

Period  End 
FinalAction 


07/24/00 

To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Rodney  P.  Lantier. 

Director,  Regulatory  and  Fed. 

Assistance  Pub.  Div.  (MVA),  Office  of 

Govemmentwide  Policy,  General 

Services  Administration.  Room  4033, 

1800  F  Street  NW.  Washington,  DC 

20405 

Phone:  202  501-2647 

Fax:  202  501-2727 

Email:  rodney.lantier@gsa.gov 

RIN:  3090-AH03 


3583.  SALE  OF  PERSONAL 
PROPERTY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  40  USC  486(c) 

CFR  Citation:  41  CFR  101-45;  41  CFR 
102-38 

l.egal  Deadline:  None 

AlMtract  This  rulemaking  revises 
FPMR  101-45  to  streamline  sales 
requirements  and  moves  it  into  the 
Federal  Management  Regulation  at  41 
CFR  102-38.  The  regidation  is  being 
revvritten  in  a  plain  language,  question 
and  answer  format  to  make  it  easier  to 
use  and  understand. 
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GSA 

Long-Term  Actions 

Timetable: 


Action 


FR  Cite 


07/19/02  67  FR  47494 
08/19/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Robert  Holcombe. 

Director,  Personal  Property 

Management  Policy  Division.  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  501-3828 

Fax:  202  501-6742 

Email:  robert.holcombeOgsa.gov 

RIN:  3090-AHlO 

3584.  MAIL  MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  44 
USC  2904;  PL  94-575,  sec  2 

CFR  Citation:  41  CFR  101-9;  41  CFR 
102-192 

Legal  Deadline:  None 

Abstract:  This  rulemaking  revises 
FPMR  101-9  and  moves  it  into  the 
Federal  Management  Regulation  at  102- 
192.  The  new  rule,  rewritten  in  plain 
language,  establishes  four  requirements 
at  the  agency  level.  Spedfically,  all 
agencies  must  (1)  have  written  security 
plans  at  the  agency  and  facility  level; 
(2)  ensure  that  mail  costs  are  identified 
at  the  program  level;  (3)  ensure  that  all 
payments  to  the  United  States  Postal 
Service  are  made  using  commercial 
payment  processes  (i.e.,  not  using  the 
Postal  Service's  Official  Mail 
Accounting  System) — the  effective  date 
of  this  requirement  will  be  October  1 . 
2003;  (4)  have  performance  measures 
for  mail  operations.  In  addition,  the 
new  rule  requires  all  agencies  that 
spend  over  $1  million  per  year  on 
postage  to  send  GSA  an  annual  report 
that  states  the  total  amounts  spent  on 
postage,  verifies  that  facility  security 
plans  have  been  reviewed  at  the  agency 
level,  identifies  performance  measures 
in  use,  and  describes  the  agency's  plans 
to  improve  the  efficiency  and 
effectiveness  of  their  mail  operations. 

TImetabte: 


Action 


Dele         FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


0S/29A)1   66  FR  29067 
07/30/01 


Action 


Dete  FR  Cite 


07/31/01   66  FR  39473 

09/28/01 

06/06/02  67  FR  38896 
06A)6/02 

To  Be  Determined 


NPRM  Comment 

Period  Extended 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final /Vction 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Henry  Maury,  Senior 

Policy  Analyst,  Office  of  Transportation 

and  Personal  Property  (MT),  General 

Services  Administration,  Washington, 

DC  20405 

Phone:  202  208-7928 

Fax:  202  501-6742 

Email:  henry.maury@gsa.gov 

RIN:  3090-AH13 

3585.  CLARinCATION  OF  HUBZONE 

Pridrity:  Substantive,  Nonsignificant 

Legal  Authority:  40TJSC  486(c) 

CFR  Citation:  48  CFR  519;  48  CFR  552 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will  clarify 
how  the  HUBZone  program  applies  to 
acquiring  leasehold  interests  in  real 
property. 

Timetable: 


Action 


Dete         FR  Cite 


Final  Action 


To  Be  Determined 


Regulatory  Flexibility  Analysis  • 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Rodney  P.  Lantier, 

Director,  Regtdatory  and  Fed. 

Assistance  Pub.  Div.  (MVA),  Office  of 

Govemmentwide  Policy,  General 

Services  Administration,  Room  4033, 

1800  F  Street  NW,  Washington,  DC 

20405 

Phone:  202  501-2647 

Fax:  202  501-2727 

Email:  rodney.lantier@gsa.gov 

RIN:  3090-AH17 

3586.  GSAR;  IDENTIRCATION  OF 
ENERGY-EFFICIENT  OFFICE 
EQUIPMENT  AND  SUPPUES 
CONTAINING  RECOVERED 
MATERIALS  OR  OTHER 
ENVIRONMENTAL  ATTRIBUTES 

Priority:  Other  Significant 

Authority:  40  USC  486(c) 


CFR  Citation:  48  CFR  538;  48  CFR  552 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
amend  the  GSAR  for  consistency  with 
the  proposed  FAR  revision  of  energy 
conservation  regulations  and  President 
Clinton's  issuance  of  E.O.  13123  on 
efficient  energy  management. 

Timetable: 


Action 


Dele  FR  Cite 


OmmO  65 FR 44508 
09/1 8A)0 

To  Be  Determined 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
r^uired:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Rodney  P.  Lantier, 

Director,  Regidatory  and  Fed. 

Assistance  Pub.  Div.  (MVA),  Office  of 

Govemmentwide  Policy.  General 

Services  Administration,  Room  4033. 

1800  F  Street  NW.  Washington.  DC 

20405 

Phone:  202  501-2647 

Fax:  202  501-2727 

Email:  rodney.lantier@gsa.gov 

RIN:  3090-AH25 

3587.  GSAR;  GUIDANCE  ON 
ELECTRONIC  FUNDS  TRANSFER 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c) 

CFR  Citation:  48  CFR  532;  48  CFR  552 

Legal  Daedllna:  None 

Abstract:  This  rulemaking  establishes 
procedures  for  implementing  the  Debt 
Collection  Improvement  Act  of  1996  in 
accordance  with  Department  of 
Treasury  mles  at  31  CFR  part  208  and 
0MB  Prompt  Payment  Act  rules  at  5 
CFR  1315.  To  comply  with  these  mles, 
GSA  must  collect  specific  vendor 
information.  5  CFR  1315.9(b)  requires 
a  proper  invoice  to  include  the 
Taxpayer  Identification  Number  (TIN) 
and  banking  information  for  electronic 
funds  transfer,  unless  agency 
procedures  provide  otherwise.  GSA 
will  require  the  TIN  on  each  invoice 
but  will  enter  banking  information  on 
the  GSA  Form  300  in  Ueu  of  requiring 
it  on  the  invoice. 


FR  die 


FinalAction 


To  Be  Determined 
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GSA 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 


Agency  Contact:  Rodney  P.  Lantier. 
Director,  Regulatory  and  Fed. 
Assistance  Pub.  Div.  (MVA),  Office  of 
Govemmentwide  Policy,  General 
Services  Administration,  Room  4033, 


General  Services  Administration  (GSA) 


Long-Term  Actions 


1800  F  Street  NW,  Washington.  DC 

20405 

Phone:  202  501-2647 

Fax:  202  501-2727 

Email:  rodney.lantier€gsa.gov 

RIN:  3090-AH30 


Completed  Actions 


3588.  CHANGE  IN  CONSUMER  PRICE 
INDEX  MINIMAL  VALUE  FOR 
FOREIGN  GIFTS 

Priority:  Substantive,  Nonsignificant 
CFR  Citation:  41  CFR  102-42 
Completed:  


Abstract:  This  rulemaking  revised  the 
Federal  Travel  Regulation  (FTR)  by 
updating  maximum  per  diem 
allowances  for  locations  within  the 
continental  United  States  to  adequately 
reflect  the  cost  of  lodging  in  those 
areas. 


DM»        FR  Cite       Timetable: 


Fmal  Action  09«)4A)2  67  FR  56495 

Fmal  Action  Effective    01/01/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Gary  Thompson 
Phone:  202  208-7433 
Fax:  202  501-6742 

RIN:  3090-AH53 

3589.  FEDERAL  TRAVEL 
REGULATION  (FTR)  AMENDMENT, 
CORRECTIONS  AND  ADDITIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  41  CFR  300;  41  CFR  301; 

41  CFR  302 

Completed:  


Action 


DM* 


FR  Cite 


Reason 


FR  cue 


Final  Action  09/1 3AD2  67  FR  57963 

Final  Action  Effective     09/1 3/02 

Regulatory  Flexibility  Analysis 
ftequired:  No 

Government  levels  Affected:  Federal 

Agency  Contact:  Peggy  DeProspero 

Phone:  202  501-2826 

Fax:  202  501-0349 

Email:  peggy.deprospero@gsa.gov 

RIN:  3090-AH61 

3590.  •  FEDERAL  TRAVEL 
REGULATION;  MAXIMUM  PER  DIEM 
RATES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5701  to  5709 

CFR  CHatfon:  41  CFR  301 

None 


Final  Action  Effective     05/1 5/02 

Final  Action  06/05/02  67  FR  38604 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  Federal 

Agency  Contact:  Peggy  DeProspero, 
Acting  Director,  Travel  Management 
Policy,  Office  of  Govemmentwide 
Policy,  General  Services 
Administration.  Washington,  DC  20405 
Phone:  202  501-2826 
Fax:  202  501-0349 
Email:  peggy.deprospero@gsa.gov 

RIN:  3090-AH62 

3591.  •  FEDERAL  TRAVEL 
REGULATION  (FTR);  MAXIMUM  PER 
DIEM  RATES 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  5  USC  5701  to  5709 

CFR  Citation:  41  CFR  301 

t.egai  Deadline:  None 

Abstract:  This  rulemaking  revised  the 
Federal  Travel  Regulation  (FTR)  by 
updating  maximum  per  diem 
allowances  for  locations  within  the 
continental  United  States  to  adequately 
reflect  the  cost  of  lodging  in  those 
areas. 

Timetable: 


Action 


Dele         FR  CHe 


Final  Action  Effective    07/1 5/02 

Final  Action  07/1 9«)2  67  FR  47457 

Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Peggy  DeProspero, 
Acting  Director,  Travel  Management 
Policy,  Office  of  Govemmentwide 
Policy,  General  Services 
Administration.  Washington,  DC  20405 
Phone:  202  501-2826 
Fax:  202  501-0349 
Email:  peggy.deprospero@gsa.gov 

RIN:  3090-AH64 

3592.  e  FEDERAL  TRAVEL 
REGULATION;  MAXIMUM  PER  DIEM 
RATES  FOR  THE  STATES  OF 
FLORIDA  AND  GEORGIA 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  5  USC  5701  to  5709 

CFR  Citation:  41  CFR  301 

Legal  Deadline:  None 

Abstract:  The  rulemaking  revised  the 
Federal  Travel  Regulation  (FTR)  by 
updating  maximum  per  diem 
allowances  for  locations  within  the 
continental  United  States  to  adequately 
reflect  the  cost  of  lodging  in  those 
areas. 

Timetable: 


Action 


FR  Cite 


Fmal  Action  Effective    09/01A)2 

Fmal  Action  09«)9A)2  67  FR  57169 

Regulalory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Peggy  DeProspero, 
Acting  Director,  Travel  Management 
Policy,  Office  of  Govemmentwide 
Policy,  General  Services 
Administration,  Washington,  DC  20405 
Phone:  202  501-2826 
Fax:  202  501-0349 
Email:  peggy.deprospero@gsa.gov 

RIN:  3090-AH65 
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GSA 


Completed  Actions 


3593.  •  FEDERAL  TRAVEL 
REGULATION;  MAXIMUM  PER  DIEM 
RATES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5701  to  5709 

CFR  Citation:  41  CFR  301 

Legal  Deadline:  None 

Atwtract:  This  rulemaking  revised  the 
Federal  Travel  Regulation  (FTR)  by 
updating  maximum  per  diem 
allowances  for  locations  within  the 


continental  United  States  to  adequately 
reflect  the  cost  of  lodging  in  those 
areas. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action  08/30/02  67  FR  56160 

Final  Action  Effective     1 0/01/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entttles  Affected:  No 

Government  Levels  Affected:  Federal 


Agency  Contact:  Peggy  DeProspero, 
Acting  Director,  Travel  Management 
Policy,  Office  of  Govemmentwide 
Policy,  General  Services 
Administration,  Washington,  £)C  20405 
Phone:  202  501-2826 
Fax:  202  501-0349 
Email:  peggy.deprospero@gsa.gov 

RIN:  3090-AH66 

(FR  Doc.  02-25203  Filed  12-06-02;  8:45  am] 

BIUJNO  C006  6840-34-8 


Monday, 
December  %  2002 


Part  XXVra 

Morris  K.  Udall 
Foundation-U.S. 
Institute  for 
Environmental 
Conflict  Resolution 

Semiannual  Regulatory  Agenda 
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MORRIS  K.  UDALL  FOUNDATION-U.S.  INSTTTUTE  FOR 
ENVIRONMENTAL  CONFLICT  RESOLUTION  (MKU-USIECR) 


MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POUCY 
FOUNDATION 

Ttw  United  States  institute  for 
Environmental  Conflict  Resolution 

36  CFR  Ch.  XVI 

Semiannual  Regulatory  Agenda 

AGENCY:  Moms  K.  Udall  Scholarship 
and  Excellence  in  National 
Environmental  Policy  Foundation 
(including  the  United  States  Institute  for 
Environmental  Conflict  Resolution). 


action:  Semiaimual  regulatory  agenda. 


summary:  This  notice  provides  the 
semiannual  agenda  of  rules  scheduled 
for  development  during  the  next  12 
months.  It  is  issued  pursuant  to 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  K.  Wheeler.  General  Counsel, 
Morris  K.  Udall  Foundation.  110  S. 
Church  Avenue,  Suite  3350.  Tucson.  AZ 
85701;  Telephone  (520)  670-5299;  Fax 
(520)  670-5530. 

SUPPLEMENTARY  INFORMATION:  With  this 
publication,  the  Foundation  satisfies  the 


requirement  of  Executive  Order  12866 
that  it  publish  an  agenda  of  ndes  that  it 
pxpects  to  issue.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  also 
requires  publication  of  an  agenda 
identifying  rules  that  will  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities;  the 
Foundation  certifies  that  this  proposed 
rule  will  not  have  a  significant  impact 
on  small  entities. 

Dated:  .August  19.  2002. 
Ellen  K.  Wheeler, 

Deputy  Executive  Director  and  General 
Counsel. 


Morris  K.  Udall  Foundation-U.S.  Institute  for  Environmental  Conflict  Resolution— Long-Term  Actions 


Sequence 
Numt)er 


Titte 


Regulation 

Identrfication 

Numt)er 


3594  Confidentiality  in  Dispute  Resolution  Proceedings 


3320-AA01 


Morris  K.  Udall  Foundation-U.S.  Institute  for  Environmental  Conflict 
Resolution  (MKU-USIECR) 


Lortg-Term  Actions 


3594.  CONFIDENTIALITY  IN  DISPUTE 
RESOLUTION  PROCEEDINGS 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  571  et  seq:  20 
use  5601  et  seq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  rule  implements  section 
574  of  title  5,  U.S.  Code,  and  provides 
that  communications  prepared  for  a 
dispute  resolution  proceeding  in  which 
the  U.S.  Institute  for  Environmental 


Conflict  Resolution  is  involved  as  a 
third-party  neutral  will  be  confidential, 
except  in  certain  specified 
circumstances. 

Timetable: 


Action 


FR  Cite 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact  Ellen  K.  Wheeler, 

General  Counsel,  Deputy  Executive 

Director.  Morris  K.  Udall  poundation- 

U.S.  Institute  for  Environmental 

Conflict  Resolution.  Suite  3350.  110 

South  Church  Avenue,  Tucson,  AZ 

85701 

Phone:  520  670-5299 

Fax:  520  670-5530 

Email:  wheelei@udall.gov 

RIN:  3320-AAOl 

(FR  Doc.  02-23890  Filed  12-06-02;  8:45  am] 
8NJJNG  CODE  6S20-FN-S 


Monday, 
December  %  2002 


Part  XXrX 


National  Aeronautics 
and  Space 


Semiannual  Regulatory  Agenda 
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NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION  (NASA) 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Ch.  V 

Regulatory  Agenda 
agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Semiannual  regulatory  agenda. 

summary:  NASA's  regulatory  agenda 
describes  those  regulations  being 
considered  for  development  or 
amendment  by  NASA,  the  need  and 
legal  basis  for  the  actions  being 


considered,  the  name  and  telephone 
nimiber  of  the  knowledgeable  official, 
whether  a  regulatory  analysis  is 
required,  and  the  status  of  regulations 
previously  reported.  This  edition  of  the 
Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions  includes  The 
Regulatory  Plan,  which  appears  in  part 
II  of  this  issue  of  the  Federal  Register. 
NASA's  Statement  of  Regulatory 
Priorities  is  included  in  part  11. 

ADDRESSES:  Director.  Management 
Assessment  Division  (Code  JM),  Office 
of  Management  Systems.  NASA 
Headquarters.  Washington,  DC  20546. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  E.  Parker  (202)  358-0252. 

SUPPl£MENTARY  INFORMATION:  OMB 

guidelines  dated  July  17.  2002.  "Fall 
2002  Regulatory  Plan  and  Unified 
Agenda  of  Federal  Regvdatory  and 
Deregulatory  Actions"  require  a 
regulatory  agenda  of  those  regulations 
under  development  and  review  to  be 
published  in  the  Federal  Register  each 
April  and  October. 

John  D.  Vtemer, 

Director,  Management  Assessment  Division. 


3595 
3596 


3599 
3600 
3601 

3602 

3603 
3604 


3605 


3606 
3607 


National  Aeronautics  and  Space  Administration— Proposed  Rule  Stage 


Research  Misconduct 

I^ASA  Grant  and  Ckwperative  Agreement  Handbook 


Regulation 

Identification 

Numt>er 


2700-AC50 
2700-AC55 


National  Aeronautics  and  Space  Administration — Final  Rule  Stage 


3598       I    Code  of  Conduct  for  International  Space  Station  Crew 


Regulation 

Identification 

Numtwr 


2700- AB51 
2700-AC40 


National  Aeronautics  and  Space  Administration — Long-Term  Actions 


Tracking  and  Data  Relay  Satellite  System;  Use  and  Reimbursement  Policy  lor  Non-US.  Government  Users 

Miscellaneous  Administrative  Changes  to  the  NASA  Federal  Acquisition  Regulation  Supplement  (NFS) 
Nondiscrimination  on  the  Basis  of  Race,  Cotor,  NatkxwU  Origin,  Handicap,  and  Age  in  Programs  and  Activities  Re- 

cetving  Federal  Financial  Assistarx*  

Govemmentwide  Debarment  and  Suspenewn  (Nonprocurement)  and  GovemmentwkJe  Requirenwnts  for  Dnjg- 

Free  Workplace  (Grants)  

National  Environmental  Policy  Act  and  Executive  Order  12114  Implementing  Procedures  

NASA  Grant  and  Cooperative  Agreement  Handbook— Miscellaneous  Changes  


RegulatkMi 

Identificatkm 

Humbw 


2700-AA29 
2700-AC33 

2700-AC41 

2700-AC43 
2700-AC49 
2700-AC53 


National  Aeronautics  and  Space  Administration — Completed  Actions 


NASA  Grant  and  Cooperative  Agreement  Handbook— Rewrite  of  Sectton  D— Cooperative  Agreements  With  Com- 
mercial Finns  and  Imptementatkxi  of  Sectwn  319  of  Pubic  Law  106-391.  Buy  American  Encouragement 

Inventions  and  Contrilxitions 

Delegation  of  Auttwrity 


Regulation 

kJeritificatnn 

Number 


2700-AC44 
2700-AC47 
2700-AC54 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002  /  Unified  Agenda 


75353 


National  Aeronautics  and  Space  Administration  (NASA) 


Proposed  Rule  Stage 


3595.  RESEARCH  MISCONDUCT 

Priority:  Other  Significant 

Legal  Authority:  42  USC  2473 

CFR  Citation:  14  CFR  1275 

Legal  Daadline:  None 

Abstract  The  proposed  rule 
implements  the  "Federal  Policy  on 
Research  Misconduct."  issued  by  the 
Office  of  Science  and  Technology 
Policy  in  the  Federal  Register  (FR)  on 
December  6,  2000  (65  FR  76260).  The 
proposed  rule  sets  out  the  definition  of 
research  misconduct  and  the 
procediu«s  for  determining  whether 
research  misconduct  has  occurred  and 
for  recommending  administrative  action 
by  NASA  piirsuant  to  applicable  laws. 

Timatabia: 


FR  Cite 


NPRM 


02/00/03 


Ragulatbry  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mayra  N.  Montrose, 
National  Aeronautics  and.  Space 
Administration,  Office  of  the  NASA 
Chief  Scientist.  Code  AS,  300  E  Street 
SW,  Washington.  DC  20744 
Phone:  202  358-1492 
Email:  mmontros@mail.hq.nasa.gov 

RiN:  2700-AC50 

3596.  e  NASA  GRANT  AND 
COOPERATIVE  AGREEMENT 
HANDBOOK 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  42  USC  2473 

CFR  Citation:  14  CFR  1260 

Legal  Deadline:  None 


Alwtract:  NASA  is  amending  14  CFR 
1260  to  provide  guidance  on  the  format 
and  content  of  its  Cooperative 
Agreement  Notices  (CANs). 

Timetat)le: 


Action 


Date 


FR  cue 


NPRM 


05AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Paul  Brundage.  Office 

of  Prociu«ment.  Code  HK.  National 

Aeronautics  and  Space  Administration, 

NASA  Headquarters,  Washington.  DC 

20546 

Phone:  202  358-0481 

RIN:  2700-AC55 


National  Aeronautics  and  Space  Administi^on  (NASA) 


Rnal  Rule  Stage 


3597.  CROSS-WAIVER  OF  UABIUTY 

Priority:  Info./Admin./Other 

l.egal  Auttwrity:  42  USC  2473 

CFR  Citation:  14  CFR  1266 

l.egal  Deadline:  None 

Al>stract:  This  provides  technical 
amendments  to  implement  the  cross- 
waiver  of  liability  provision  of  the 
intergovernmental  agreement  of  the 
International  Space  Station  and  to 
refine  and  clarify  contractual  cross- 
waivers  in  NASA  agreements  involving 
launch  services. 

Thnslabia: 


FR  Cite 


Final  Action  05/00/03 

Regulatory  Fiaxibiiity  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Steven  Mirmina. 
Attorney  Advisor,  National  Aeronautics 


and  Space  Administration,  NASA 

Headquarters  (Code  GS).  300  E  Street 

SW,  Washington,  DC  20546 

Phone:  202  358-0729 

Fax:  202  358-4355 

Email:  smirmina@mail.hq.nasa.gov 

RIN:  2700-AB51 

3598.  CODE  OF  CONDUCT  FOR 
INTERNATIONAL  SPACE  STATION 
CREW 

Priority:  Other  Significant 

Legal  Authority:  42  USC  2455,  2473. 
and  2475;  18  USC  799 

CFR  Citation:  14  CFR  1214,  subpart 
1214.4 

l.egal  Deadline:  None 

Abstract:  NASA  is  amending  14  CFR 
part  1214  by  adding  subpart  1214.4  to 
implement  certain  provisions  of  the 
International  Space  Station 
Intergovernmental  Agreement  regarding 


crew  members'  observance  of  a  Code 
of  Conduct. 

Tlmetat>ie: 


Action 


FR  Cite 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Final  Rule 


10/01/00 

12/21/00  65  FR  80302 
11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  AffSctsd:  No 

Government  l.avels  Affected:  None 

Agency  Contact  E.  Jason  Steptoe. 

Associate  General  Counsel,  National 

Aeronautics  and  Space  Administration. 

Office  of  General  Counsel  (Code  GS). 

300  E  Street  SW.  Washington,  DC 

20546 

Phone:  202  358-2432 

RIN:  270O-AC40  ' 
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3599.  TRACKING  AND  DATA  RELAY 
SATELLITE  SYSTEM;  USE  AND 
REIMBURSEMENT  POLICY  FOR  NON- 
U.S.  GOVERNMENT  USERS 

Priority:  Info./Admin./Other 

CFR  Citation:  14  CFR  1215 

Timetable: 


Action 


FR  CM* 


05/15/92  57  FR  20746 
09/28/93  58  FR  50515 
10/31/94  59  FR  54385 
05/15/95  60  FR  25843 


Final  Action  for  CY 

1993  Rate  Change 
Final  Action  for  CY 

1994  Rate  Change 
Final  Action  for  CY 

1995  Rate  Change 
Final  Action  for  CY 

1997  Rate  Change 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  LaCurto 
Phone:  202  358-2764 

RIN:  2700-AA29 


3600.  MISCELLANEOUS 
ADMINISTRATIVE  CHANGES  TO  THE 
NASA  FEDERAL  ACQUISITION 
REGULATION  SUPPLEMENT  (NFS) 

Priority:  Info./Admin./Other 

CFR  Citation:  48  CFR  1801  to  1872 

Timetable: 


Action 


FR  ON* 


Final  Rule  05«)7A)2  67  FR  30602 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Celeste  M.  Dalton 
Phone:  202  358-1645 
Email:  cdaltondhq.nasa.gov 

RIN:  2700-AC33 


3601.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  FEDERAL  RNANaAL 
ASSISTANCE 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  14  CFR  1250;  14  CFR 
1251;  14  era  1252 

Timetable: 


Action 


FR  Cite 


12/06/00  65  FR  76460 
01/05/01 


NPRIWI 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  George  E.  Reese 
Phone:  202  358-2167 
Fax:  202  358-3336 
Email:  greese@hq.nasa.gov 

RIN:  270O-AC41 

3602.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Substantive.  Nonsignificant 
CFR  Citation:  14  CFR  1265 
Timetable: 


Action 


FR  Git* 


01/23/02  67  FR  3265 
03/25/02 


NPRM 

NPRM  Comment 
Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Paul  Briinds^e 


Long-Term  Actions 


Phone:  202  358-0481 
RIN:  2700-AC43 


3603.  NATIONAL  ENVIRONMENTAL 
POLICY  ACT  AND  EXECUTIVE  ORDER 
12114  IMPLEMENTING  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  14  CFR  1216.3 

Tlmetal>le:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ann  H.  Clarice 
Phone:  202  358-0007 
Email:  aclar)ce@hq.nasa.gov 

RIN:  2700-AC49 

3604.  NASA  GRANT  AND 
COOPERATIVE  AGREEMENT 
HANDBOOK— MISCELLANEOUS 
CHANGES 

Priority:  Info./Admin./Other 

CFR  Citation:  14  CFR  1260;  14  CFR 
1274 

Timetable: 


Action 


Date 


FR  Cits 


Final  Rule  05/07/02  67  FR  30544 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Ritk  Svarcas 

Phone:  202  358-0464 

Fax:  202  358-3220 

Email:  rsvarcas@hq.nasa.gov 

Related  RIN:  Duplicate  of  2700-AC51 

RIN:  2700-AC53 
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Completed  Actions 


3605.  NASA  GRANT  AND 
COOPERATIVE  AGREEMENT 
HANDBOOK— REWRITE  OF  SECTION 
D— COOPERATIVE  AGREEMENTS 
WITH  COMMERaAL  RRMS  AND 
IMPLEMENTATION  OF  SECTION  319 
OF  PUBUC  LAW  106-391,  BUY 
AMERICAN  ENCOURAGEMENT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  14  CFR  1260  and  1274 

Completed: 


Reason 


Data 


FR  Cite 


Final  Action  07/10/02  67  FR  45790 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Eugene  Jolmson 
Phone:  202  358-4703 
Fax:  202  358-3220 


Email:  ejohnson@hq.nasa.gov 
RIN:  2700-AC44 

3606.  INVENTIONS  AND 
CONTRIBUTIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  14  CFR  1240 

Completed:  


Reason 


FR  Cite 


Final  Action  05/09/02  67  FR  311 19 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Paul  A.  Curto 
Phone:  202  358-2279 
Fax:  202  358-3197 
Email:  pcurto@hq.nasa.gov 

RIN:  270O-AC47 


3607.  DELEGATION  OF  AUTHORITY 
Priority:  Info./Admin./Other 
CFR  Citation:  14  CFR  1204 
Completed: 


Reason 


Date 


FR  Cite 


Final  AicXion 


07/18/02  67  FR  47256 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sharon  Christy  Foster 

Phone:  202  358-1903 

Fax:  202  358-3155 

Email:  sfostei@hq.nasa.gov 

RIN:  2700-AC54 

(FR  Doc.  02-23891  Filed  12-06-02;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Ch.  XII 

UnMsd  Agenda  of  Federal  Regulatory 

and  Deregulatory  Actions 

agency:  National  Archives  and  Records 

Administration. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  This  agenda  announces  the 
proposed  regulatory  actions  that  the 
National  Archives  and  Records 
Administration  (NARA)  plans  for  the 
next  12  months  and  those  actions  that 
have  been  completed  since  the  spring  of 


2002.  This  agenda  was  developed  under 
the  guidelines  in  OMBs  Memorandum 
for  Regulatory  Policy  Officers  at 
Executive  Departments  and  Agencies 
and  Managing  and  Executive  Directors 
of  Certain  Agencies  and  Commissions, 
dated  July  15.  2002.  NARAs  purpose  in 
publishing  this  agenda  is  to  allow 
interested  persons  an  opportunity  to 
have  more  comprehensive 
documentation  of  NARA's  regulatory 
plans  and  to  participate  in  the 
rulemaking  process.  Some  of  the 
regulations  listed  in  the  agenda  are 
considered  significant  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review." 


For  this  edition  of  NARA's  regulatory 
agenda,  the  most  important  significant 
regulatory  actions  are  included  in  The 
Regulatory  Plan,  which  appears  in  part 
II  of  this  issue  of  the  Federal  Re^er. 
The  Regulatory  Plan  entries  are  listed  in 
the  table  of  contents  below  and  are 
denoted  by  a  bracketed  bold  reference, 
which  directs  the  reader  to  the 
appropriate  sequence  number  in  part  II. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Allard.  Regulatory  Contact. 

Policy  and  Communications  Staff.  (301) 

837-1477. 

Dated:  September  13.  2002. 

John  W.  Carlin, 

Archivist  of  the  United  States. 


National  Archives  and  Records  Administration— Prerule  Stage 


Regulation 

Identification 

Numtwr 


References  in  boldface  appear  in  ttie  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal 

National  Archives  and  Records  Administration— Proposed  Rule  Stage 


Sequence 

Numt)er 


3609 

3610 
3611 


Title 


Revision  of  I^ARA  Research  Room  Procedures 

Restnctions  on  the  Use  of  Records  

Public  Use  of  NARA  Facilities ~ 


Regulation 

Identification 

Number 


3095-AB10 
3095-AB11 
3095-AB17 


National  Archives  and  Records  Administration— Final  Rule  Stage 


Regulation 

Identification 

Number 


3612 
3613 
3614 


'    Presidential  Library  Faaiities 

Expanding  Transfer  Options  for  Electronic  Records 
NARA  Official  Seals  


3095-AA82 
3095-AB03 
3095- AB1 2 


National  Archives  and  Records  Administration — Long-Term  Actions 


Sequerx^e 
Numt)er 


3615 
3616 

3617 
3618 


Title 


Implementation  of  OMB  Circular  A-110.  Section  36 

Govemmentwide  Debarment  and  SuspensKKi  (Nonprocurenient)  and  Govemmentwide  Requirements  for  Dnjg- 

Free  Workplace  (Grants)  - 

Records  Management;  Electronic  Text  Documents  

Nondiscnmination  in  Federally  Assisted  Programs— Implementation  of  Title  VI  of  the  Civil  Rights  Act  o»  1964 


Regulation 

Identification 

Numt)er 


3095-AA96 

3095' Ad04 
3095-AB05 
3095-AB09 


NARA 
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National  Archives  and  Records  Administration — Completed  Actions 


Sequerwe 
Number- 


TWe 


Regulation 

IdeiTOication 

Number 


3619 
3620 
3621 
3622 
3623 
3624 
3625 
3626 
3627 


Debt  Collection ._ 

National  Historical  PutjNcatioro  and  Records  Commission  Grant  Regulations 

Records  Disposition  

Micrographic  Records  Management 

Nixon  Presidential  Materials;  Reproduction „ „ 

IMARA  Facilities;  Addresses  and  Hours „ , 

Presidential  Records 

Researcher  Identification  Cards 

NARA  Regulations;  Technical  Amerxlments , 


3095-AA77 
3095-AA93 
309&-AB02 
3095-AB06 
3095-AB07 
3095-AB06 
3095-AB13 
309&-AB14 
3095-AB15 


National  Archives  and  Records  Administration  (NARA) 


Prsniis  Stage 


3606.  e  FEDERAL  RECORDS 
MANAGEMENT 

Reguiatory  Plan:  This  entry  is  Seq.  No. 
150  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  3095-AB16 


Nationai  Arctiives  and  Records  Administration  (NARA) 


Proposed  Ruie  Stage 


3606k  REVISION  OF  NARA  RESEARCH 
ROOM  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  44  USC  2104(a) 

CFR  Citation:  36  CFR  1254 

Legal  Deadline:  None 

Abstract:  NARA  is  updating  and 
revising  in  plain  language  its 
regulations  concerning  use  of  records 
and  donated  historical  materials  in 
NARA  research  rooms. 

Timetabia: 


Action 


FR  CHa 


NPRM 

01AXV03 

NPRM  Comment 

03/00/03 

Period  End 

Final  Action 

04AXV03 

Final  Action  Effective 

05AXV03 

Regulatory  FlexHMIIty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jennifer  Davis  Heaps, 
Policy  Specialist,  National  Archives 
and  Records  Administration,  Room 
4100,  8601  Adelphi  Road,  College  Park, 
MD  20740 
Phone:  301  837-1850 


Fax:  301  713-0319 

Email:  )ennifer.heaps@nara.gov 

RIN:  3095-ABlO 

3610.  RESTRICTIONS  ON  THE  USE  OF 
RECORDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  44  USC  2101  to  2118; 
22  USC  1461(b) 

CFR  Citation:  36  CFR  1256 

Legal  Deadline:  None 

Abstract:  NARA  is  updating  and 
rewriting  in  plain  language  its 
regulations  on  statutory  and  other  - 
restrictions  on  access  to  archival 
records  and  donated  historical 
materials  transferred  to  the  National 
Archives  of  the  United  States. 


Action 


FR  cue 


NPRM 

11/00/02 

NPRM  Comment 

01/00^ 

Period  End 

Final  Action 

02/00/03 

Final  Action  Effective 

03/0GA)3 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affsctsd:  None 

Agsrtcy  Contact:  Jennifer  Davis  Heaps. 

Policy  Specialist,  National  Archives 

and  Records  Administration,  Room 

4100,  8601  Adelphi  Road,  College  Park. 

MD  20740 

Phone:  301  837-1850 

Fax:  301  713-0319 

Email:  jennifer.heapsOnara.gov 

RIN:  3095-ABll 


3611.  •  PUBLIC  USE  OF  NARA 
FAaUTIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  44  USC  2104(a) 

CFR  Citation:  36  CFR  1280 

Legal  Dsadline:  None 

Abstract:  NARA  is  amending  its 
regulations  on  public  use  of  NARA 
facilities  to  clarify  the  grounds  chi 
which  individuals  may  be  banned  from 
the  property  for  harmful  or  disruptive 
behavior,  lliere  is  no  anticipated  cost. 
This  rule  will  protect  our  visitors,  staff 
members,  and  volunteers. 
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NARA 


Proposed  Rule  Stage 


Tlmtable: 
Action 


FR  Cite 


NPRM 

11AXy02 

NPRM  Comment 

01/00/03 

PenodEnd 

Final  Action 

03AXV03 

Final  Action  Effective 

04AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

GovemnMTrt  Levels  Affected:  None 

URL  For  More  Information: 

http :// www  .archives  .gov 

URL  For  Public  Comments: 

http://opp  for  public  conunent 


Agency  Contact:  Kimberly  Richardson. 
Policy  Specialist.  National  Archives 
and  Records  Administration.  Room 
4100,  8601  Adelphi  Road.  College  Park. 
MD  20602-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  kimberly .richardson®nara.gov 

RIN:  3095-AB17 


NationaJ  Archives  and  Records  Administration  (NARA) 


Hnal  Rule  Stage 


3612.  PRESIDENTIAL  LIBRARY 

FACHJT1ES 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  44  USC  2104(a):  44 

use  2112 

CFR  Citallon:  36  CFR  1281 


None 

AlMlract:  NARA  is  issuing  regulations 
relating  to  the  acceptance  of  a 
Presidential  library  facility  by  the 
Archivist  of  the  United  States  from  a 
non-Federal  group  or  institution.  The 
regulations  vnU  address  requirements 
in  the  Presidential  Libraries  Act  of  1986 
for  architectural  and  design  standards, 
certifications,  and  reporting  to 
Ck>ngre8s. 


FR  Cite 


3613.  EXPANDING  TRANSFER 
OPTIONS  FOR  ELECTRONIC 
RECORDS 

Priority:  Other  Significant 

Legal  Auttwrity:  44  USC  2104(a) 

CFR  Citation:  36  CFR  1228.270 

Legal  Deedllne:  None 

Abstract:  For  agencies  transferring 
electronic  records  to  the  National 
Archives  of  the  United  States,  this  nile 
would  add  certain  magnetic  tape 
cartridges  with  a  storage  capacity  of  up 
to  40GB  to  the  list  of  acceptable 
transfer  media.  In  addition,  media-less 
transfer  using  File  Transfer  Protocol 
and  the  Internet  will  be  added  as  an 
acceptable  transfer  mechanism. 


Acbon 


NPRM 
NPnMComfnent 

PenodEnd 
Final /Action 
Final  Action  Effective 

ReguMory  FlaxMNty  Analysis 

No 


0e/2S^  63FR45203 
10/26/98 

11AXV02 
12AXV02 


Government  Levels  Affected:  None 

AgMicy  Contact  Nancy  Allard. 
Regulatory  Contact.  National  Archives 
and  Records  Administration.  Room 
4100.  NPOL,  8601  Adelphi  Road. 
CoUege  Park.  MD  20740-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  nancy.allardOnara.gov 

RIN:  3095-AA82 


Email:  nancy.allarddnara.gov 
RIN:  3095-AB03 

3614.  NARA  OFFiaAL  SEALS 
Priority:  Substantive.  Nonsignificant 
Auttwrity:  44  USC  2104(e);  44 


USC  2116(b);  44  USC  2302 

CFR  Citation:  36  CFR  1200 

Legal  Deadline:  None 

Abstract  NARA  is  reviewing  its 
regulation  on  its  official  seals  and  how 
they  may  be  used.  The  regulations  will 
be  rewritten  in  plain  language. 

Timetable: 


FR  eite 


PR  Cite 


06/26/02  67  FR  43069 
08/26/02 

12/00/02 


NPFM 

NPRM  Comment 

PenodEnd 
Final  Action 
Final /Kctioo  Effective 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Nancy  Allard. 
Regidatory  Contact.  National  Archives 
and  Records  Administration.  Room 
4100.  NPOL.  8601  Adelphi  Road. 
College  Park.  MD  20740-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 


07/17/02  67  FR  46945 
06/16/02 

11/00/02 
12AXy02 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 
Final  /Vction  Effective 

Regulatory  FlexMUty  Analysis 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levela  Affected:  Federal 

Agency  Contact:  Kimberly  Richardson. 
Policy  Specialist.  National  Archives 
and  Records  Administration.  Room 
4100.  8601  Adelphi  Road.  College  Park. 
MD  20602-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  kimberly.richardsondnara.gov 

RIN:  3095-Afil2 
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National  Archives  and  Records  Administration  (NARA) 


Long-Term  AetiofM 


3615.  IMPLEMENTATION  OF  0MB 
CIRCULAR  A-110,  SECTION  36 

Priority:  Other  Significant 

Legal  Authority:  5  USC  301 

CFR  Citation:  36  CFR  1210 

Legal  Deadline:  None 

Abstract:  This  rule  will  incorporate  the 
provisions  of  OMB  Circular  A-110, 
section  36,  regarding  the  availability  of 
data  produced  under  an  award  through 
the  Freedom  of  Information  Act  (FOIA) 
into  our  NHPRC  grants  administration 
regiUation  at  36  CFR  part  1210. 


Action 


Deli  FR  Cite 


03/16^  65  FR  14406 
05/15/00 


To  Be  Determined 


Interim  Fmal  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Rrtal  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Federal 

Federalism:  Undetermined 

Agency  Contact:  Nancy  Allard, 
Regulatory  Contact,  National  Archives 
and  Records  Administration,  Room 
4100,  NPOL,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  nancy.allard@nara.gov 

RIN:  3095-AA96 

3616.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPfKXUIREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Other  Significant 

Legal  Authority:  44  USC  2104(a):  EO 
12549;  EO  12698;  31  USC  6101  note 

CFR  Citation:  36  CFR  1209;  36  CFR 
1211 

Legal  Deadline:  None 


Abstract:  This  rule  will  modify  the 
Govemmentwide  nonprocurement 
common  rule  for  debarment  and 
suspension  and  the  Govemmentwide 
rule  implementing  the  Drug-Free 
Workplace  Act  of  1988. 


Action 


Date         FR  Cili 


01/23/02  67  FR  3265 
.03/25/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Nancy  Allard, 
Regulatory  Contact,  National  Archives 
and  Records  Administration.  Room 
4100.  NPOL.  8601  Adelphi  Road. 
College  Park,  KfD  20740-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  nancy.allard9nara.gov 

RIN:  3095-AB04 

3617.  RECORDS  MANAGEMENT; 
ELECTRONIC  TEXT  DOCUMENTS 

Priority:  Other  Signifies  it 

Legal  Authority:  44  USC  2104(a) 

CFR  Citation:  36  CFR  1234 

Legal  Deadline:  None 

Abstract:  NARA  will  seek  Federal 
agency  and  public  comment  concerning 
the  management,  schediding  and 
preservation  of  text  documents  created 
in  electronic  form. 


Action 


FR  Cite 


10/10/01  66  FR  51740 
01/08/02 


ANPRM 
/^NPRM  Comment 

PenodEnd 
next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levels  Affected:  Federal 


Agency  Contact:  Nancy  Allard. 
Regulatory  Contact.  National  Archives 
and  Records  Administration.  Room 
4100,  NPOL.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  nancy.allarddnara.gov 

RIN:  3095-ABOS 


3618.  NOf4DISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS- 
IMPLEMENTATION  OF  TITLE  VI  OF 
THE  CIVIL  RIGHTS  ACT  OF  1964 

Priority:  Other  Significant 

Legal  Authority:  44  USC  2104(a);  42 
USC  2000d  to  20OOd-7;  EO  12250 

CFR  Citation:  36  CFR  1213 

Legal  Deadline:  None 

Abstract:  NARA  is  adopting 
Govemmentwide  regulations  on 
nondiscrimination  on  the  grounds  of 
race,  color,  or  national  origin  in  any 
program  or  activity  receiving  Federal 
financial  assistance  from  NARA.  These 
regulations  will  affect  the  National 
Historical  Publications  and  Records 
Commission  grant  program. 

Timetable; 


Action 


FRCHe 


NPRM 


To  Be  Determined 


Regulatory  FlexIblHty  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local 

Federalism:  Undetermined 

Agsncy  Contact:  Kimberly  Richardson, 
Policy  Specialist.  National  Archives 
and  Records  Administration.  Room 
4100.  8601  Adelphi  Road.  College  Park. 
MD  20602-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  kimberly.richardsonOnara.gov 

fUN:  3095-AB09 


National  Archives  and  Records  Administration  (NARA) 


Completed  Actions 


3619.  DEBT  COLLECTION 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  36  CFR  1201 


Completed: 


Reason 


Date 


FR  Git* 


Interim  Rnal  Rule 


07/05/02  67  FR  44757 


Interim  Final  Rule 
Effective 


0eA}SA)2 
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NARA 


Interim  Fmal  Rule  00/03/02 

Comment  Period 

End 
FmaJ  Action  10/11/02  67  FR  63267 

Regulatory  FtexMlity  Analysis 
Raquirad:No 

Govammant  Lavato  Affected:  Federal 

Agency  Contact  Christoptier  M. 

Runkel 

Phone:  301  837-1750 

Fax:  301  837-0293 

Email:  christopher.runkel©nara.gov 

nalatad  RIN:  Merged  With  3095-AA76 

RIN:  3095-AA77 


3620.  NATIONAL  HISTORICAL 
PUBLICATIONS  AND  RECORDS 
COMMISSION  GRANT  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  36  CFR  1206 

Complalad: 


FR  Cite 


Final  Action  06/24/02  67  FR  42493 

Final  Action  Effective     07/24/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State. 
Local,  Tribal 

Agency  Contact:  Nancy  Copp 

Phone:  202  501-5603 

Fax:  202  501-5601 

Email:  nancy.copp@.nara.gov 

RIN:  3095-AA93 

3621.  RECORDS  DISPOSITION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  36  CFR  1228.32;  36  CFR 
1228.42;  36  CFR  1228.50;  36  CFR 
1228.106;  36  CFR  1232.20;  36  CFR 
1232.32;  36  CFR  1220;  36  CFR  1228; 
36  CFR  1232;  36  CFR  1234;  36  CFR 
1236 

Complatad: 


Reason 


FR  Cits 


Completed  ActioM 


3622.  MICROGRAPHIC  RECORDS 
MANAGEMENT 

Priority:  Other  Significant 

CFR  Citation:  36  CFR  1230 

Completed: 

Reason 


Finai  Action  05/13/02  67  FR  31 961 

Final  Action  Effective    06/1 2/02 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Nancy  Allard 

Phone:  301  837-1850 

Fax:  301  837-0319 

Email:  nancy.allard@nara.gov 

RIN:  3095-AB02 


3625.  PRESIDENTIAL  RECORDS 
Priority:  Other  Significant 
CFR  Citation:  36  CFR  1270 
Complatad:       ' 


FR  Gila 


Final  Action 

Final  Action  Effective 


05/14A)2  67  FR  34574 
06/10/02   - 


Regulatory  Flextt>ility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  IGmberly  Richardson 

Phone:  301  837-1850 

Fax:  301  837-0319 

Email:  kimberly.richardson©nara.gov 

RIN:  3095-AB06 

3623.  NIXON  PRESIDENTIAL 
MATERIALS;  REPRODUCTION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  36  CFR  1275 

Completed:  

Reason 


Data 


FR  Cita 


Final  Action  07/05/02  67  FR  44765 

Finai  Action  Effective     08/05/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Kimberly  Richardson 

Phone:  301  837-1850 

Fax:  301  837-0319 

Email:  kimberly.richardson@nara.gov 

RIN:  3095-AB07 

3624.  NARA  FAaLITIES;  ADDRESSES 
AND  HOURS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  36  CFR  1253 

Completed:  

Reason 


Data  FR  CMa 


NPRM  04/15/02  67  FR  18146 

Final  Action  06/27/02  67  FR  43259 

Final  Action  Effective    06/27/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  Federal 

Agency  Contact:  Kimberly  Richardson 

Phone:  301  837-1850 

Fax:  301  837-0319 

Email:  kimberly.richardson9nara.gov 

RIN:  3095-AB08 


FR  CHs 


Withdrawn  06/28/02 

Ftegulatory  Flexibility  Analysis 
Required:  No 
Government  Levels  Affected:  Federal 

Agency  Contact:  Gary  M.  Stem 
Phone:  301  837-1750 

RIN:  3095-AB13 

3626.  •  RESEARCHER 
IDENTIFICATION  CARDS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  44  use  2101-2118 

CFR  Citation:  36  CFR  1254.6 

l.egal  Deadline:  None 

Abstract:  This  rule  will  change  the 
time  period  researcher  identification 
cards  are  valid  from  three  years  to  one 
year.  NARA  is  making  this  change  to 
increase  our  ability  to  obtain  accurate 
address  and  telephone  information 
bom  researchers  who  use  archival 
materials  in  NARA  facilities.  This  will 
allow  NARA  to  contact  researchers  if 
necessary  and  to  ensure  better 
protection  of  NARA's  holdings. 

Timetable: 


Action 


Date  FR  Cits 


07/10/02  67  FR  45683 
09/09/02 

10/11/02  67  FR  63267 
11/12/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Final  /Vction  Effective 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  jeimifer  Davis  Heaps. 

Policy  Specialist,  National  Archives 

and  Records  Administration,  Room 

4100,  8601  Adelphi  Road,  College  Park. 

MD  20740 

Phone:  301  837-1850 

Fax:  301  713-0319 

Email:  jennifer.heaps@nara.gov 

RIN:  3095-AB14 

3627.  e  NARA  REGULATIONS; 
TECHNICAL  AMENDMENTS 

Priority:  Info./Admin./Other 

Legal  Authority:  44  USC  2104(a) 
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NARA 


Completed  Actions 


CFR  Citation:  36  CFR  1228;  36  CFR 
1250;  36  CFR  1254 

Legal  Deadline:  None 

Abstract:  This  final  rule  corrects  the 
Web  site  addresses  for  references  in  our 
records  management  .and  public 
availability  and  use  of  records 
regulations. 


Action 


FRCKe 


Final  Action  07/22/02  67  FR  47701 

Final  /Vction  Effective    07/22/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govamment  Levels  Affected:  Federal 


Agency  Contact:  Kimberly  Richardson, 
Policy  Specialist.  National  Archives 
and  Records  Administration.  Room 
4100,  8601  Adelphi  Road,  College  Park. 
MD  20602-6001 
Phone:  301  837-1850 
Fax:  301  837-0319 
Email:  kimberly.Tichardson@nara.gov 

RIN:  3095-AB15 

(FR  Doc.  02-24255  Filed  12-06-02;  8:45  amj 

MUMS  COM  7S1S-01-8 


Monday, 
December  9,  2002 


Part  XXXI 


Foundation 
on  the  Arts  and  the 
Humanities 

Instttute  of  Museum  and  lHwaiy  Services 
Semiannual  Kegiilafary  Agenda 
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INSTITUTE  OF  MUSEUM  AND  LIBRARY  SERVICES  (IMLS) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  and  Library 
Services 

45  CFR  Ch.  XI 


ACnON:  Semiannual  regulatory  agenda. 


SUMMARY:  Piu^uant  to  Executive  Order 
12866  and  the  Regulatory  Planning  and 
Review  Act,  the  Institute  of  Museum 
and  Library  Services  publishes  this 
regulatory  agenda  describing  agency 
regulations  under  development  or 


Semiannual  Regulatory  Agenda 

agency:  Institute  of  Museum  and  review. 

Library  Services,  NFAH. 

Instrtute  of  Museunn  and  Library  Services— Proposed  Rule  Stage 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Weiss,  General  Counsel, 
Institute  of  Museum  and  Library 
Services,  1100  Permsylvania  Avenue 
NW.,  Washington,  DC  20506,  e-mail: 
nweiss@imls.gov,  or  call  (202)  606-5414. 
Nancy  E.  Weiss, 
General  Counsel. 


Institute  of  Museum  and  Library  Services — Final  Rule  Stage 


Sequence 
Number 


3629 
3630 


Trtle 


Implementation  of  Title  IX  ot  the  Education  Act  Amendments  of  1972  

htondiscnminatKxi  on  the  Basis  of  Race,  Color,  and  National  Origin  in  Programs  and  Activities  Receiving  Federal 
Financial  Assistarx»  


Regulation 

Identification 

Numt)er 


3137-AA10 
3137-AA13 


Institute  of  Museunn  and  Library  Services — Long-Term  Actions 


3631 
3632 


National  Leadership  Demonstration  Grants 

Govemmentwide  Oet>annent  and  Suspension  (hkxiprocurement) 


Institute  of  Museum  and  Library  Services  (IMLS) 


Proposed  Rule  Stage 


3828.  IMPLEMENTATION  OF  THE 

ELECTRONIC  FREEDOM  OF 

INFORMATION  ACT  AMENDMENTS  OF 

1996 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552 

CFR  Citation:  45  CFR  1100.5 

Legal  Deadline:  None 

Abstract  Regulations  will  implement 

the  Electronic  Freedom  of  Information 


Act  Amendments  of  1996,  which 
facilitate  public  requests  for 
information. 

TInietable: 


Action 


FR  Cite 


NPRIWI 


12AXV02 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemmsnt  Levsis  Affselsd:  Federal 


Agency  Contact:  Nancy  E.  Weiss, 
General  Counsel.  Institute  of  Museum 
and  Library  Services,  Suite  802,  1100 
Pennsylvania  Avenue  NW., 
Washington,  DC  20506 
Phone:  202  606-5414 
TDD  Phone:  202  606-8636 
Fax:  202  606-1077 
Email:  nweiss@imls.gov 

RIN:  3137-AA12 


y 


Federal  Register /Vol  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


75367 


institute  of  Museum  and  Library  Services  (IMLS) 


Final  Rule  Stage 


3629.  IMPLEMENTATION  OF  TITLE  iX 
OF  THE  EDUCATION  ACT 
AMENDMENTS  OF  1972 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  20  USC  1681  to  1683; 
20  USC  1685;  20  USC  1686 

CFR  Citation:  45  CFR  1182 

Legal  Deadllrte:  None 

AlMtract:  Regulations  will  implement 
title  DC  of  the  Education  Act 
Amendments  of  1972,  which  ensure 
equality  on  the  basis  of  sex  in 
education  programs  and  activities 
receiving  Federal  financial  assistance. 


FR  cue 


NPRM 
Final  Action 


1029^99  64  FR  58567 
12/0(V02 


Regulatory  FIsxMllty  Analysis 
Rsquirsd:  Yes 

Small  Entitles  Affsctsd:  Governmental 
Jurisdictions,  Organizations 

Government  l.evels  Affected:  State, 
Local,  Tribal 

Additional  Information:  Previously 
reported  as  completed  in  the  October 
2000  edition. 

Agency  Contact:  Nancy  E.  Weiss, 
General  Counsel,  Institute  of  Museum 
and  Library  Services,  Snite  802,  1100 


Pennsylvania  Avenue  NW., 
Washjjigton,  DC  20506 
Phone:  202  606-5414 
TDD  Phone:  202  606-8636 
Fax:  202  606-1077 
Email:  nweiss@imls.gov 

RIN:  3137-AAlO 

3630.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  AND 
NATIONAL  ORIGIN  IN  PROGRAMS 
AND  ACnvniES  RECEIVING 
FEDERAL  FINANCIAL  ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

l.sgal  Auttwrity:  42  USC  2000d  to 
2000d-7 

CFR  Citation:  45  CFR  lllO.l  to 
1110.13 

Ljsgal  Dsadline:  None 

AlMtract:  The  Institute  of  Museum  and 
Library  Services  proposes  to  make 
amendments  to  its  regulations 
implementing  title  VI  of  the  Civil 
Rights  Act  of  1964  (title  VI).  This 
statute  prohibits  discrimination  on  the 
basis  of  race,  color,  and  national  origin 
in  programs  or  activities  that  receive 
Federal  financial  assistance.  In  1988, 
thetlivil  Ri^ts  Restoration  Act  (CRRA) 
addedd^i^tions  of  "program  or 
activity"  and  "program"  to  title  VI.  The 
added  definitians  were  designed  to 


clarify  the  broad  scope  of  coverage  of 
recipients'  programs  or  activities  imder 
these  statutes.  The  promulgation  of  this 
proposed  regulation  explicitly 
incorporates  the  CRRA's  definition  of 
"program  or  activity"  and  "program" 
into  the  Institute's  title  VI  regulations. 
The  Institute's  proposed  regulation  will 
be  published  as  part  of  a  joint  Notice 
of  Proposed  Rulemaking  involving  up 
to  24  Federal  agencies. 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/06/00  65  FR  76459 
01/05/01 

12/00/02 


Final  Action  Effective    01/00/03 

Regulatory  FlexHMIIty  Analysis 
Rsquirsd:  No 

Government  Levels  Affsctsd:  Federal 

Agsncy  Contact  Nancy  E.  Weiss, 
General  Counsel,  Institute  of  Museum 
and  Library  Services,  Suite  802,  1100 
Pennsylvania  Avenue  NW., 
Washington,  DC  20506 
Phone:  202  606-5414 
TDD  Phone:  202  606-8636 
Fax:  202  606-1077 
Email:  nweiss@imls.gov 

RIN:  3137-AA13 


Institute  of  Museum  and  Lit>rary  Services  (IMLS) 


Long-Term  Actions 


3631.  NATIONAL  LEADERSHIP 
DEMONSTRATION  GRANTS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttrarHy:  PL  104-208.  sec  262, 
Museum  and  Lilirary  Services  Act 

CFR  CHayoD:  45  CFR  1180 

Legal  Deadline:  None 

AbslracI:  Regulations  will  be  published 
to  provide  guidelines  on  IMLS  National 
Demonstration  Leadership  Grants  to 
enhance  quality  of  library  services 
nationwide  and  to  provide  coordination 
between  museums  and  libraries. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Nancy  E.  Weiss. 
General  Counsel,  Institute  of  Musetmi 
and  Library  Services,  Suite  802, 1100 


Pennsylvania  Avenue  NW., 
Washijigton,  DC  20506 
Phone:  202  606-5414 
TDD  Phone:  202  606-8636 
Fax:  202  606-1077 
Email:  nweiss@imls.gov 

RIN:  3137-AA08 

3632.  GOVERtlMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12866 

CFR  Citation:  45  CFR  1185;  45  CFR 
1186 

Legal  Deadline:  None 

AlMtract:  The  proposed  rule  simplifie 
the  language  of  the  current 
Govemmentwide  debarment  and 
suspension  (nonprocurement) 
regulations;  clarifies  the  scope  of 


debarment  and  suspension  coverage 
and  reporting  requirements,  and 
separates  out  the  rules  concerning 
maintenance  of  a  drug-free  workplace. 


FR  Cite 


NPRM  01/23/02  67  FR  3265 

NPRM  Comment  03/25/02 

Period  End 
Hext  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact  Nancy  E.  Weiss, 
General  Coimsel,  Institute  of  Museum 
and  Library  Services,  Suite  802,  1100 
Pennsylvania  Avenue  NW.. 
Washington,  DC  20506 
Phone:  202  606-5414 
TDD  Phone:  202  606-8636 
Fax:  202  606-1077 
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NILS 


Long-Tenn  Actions 


Email:  nweiss9iinls.gov 

RM:  3137-AA14 

(FR  Doc  02-24263  Filed  12-06-02:  8:45  am] 
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NATIONAL  ENDOWMENT  FOR  THE  ARTS  (NEA) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  Ch.  XI 

Semiannual  Regulatory  Agenda 

AGENCY:  National  Endowment  for  the 
Arts.NFAH. 


action:  Semiannual  regulatory  agenda. 


summary:  Pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and 
Executive  Order  12866,  the  National 
Endowment  for  the  Arts  publishes  this 
regulatory  agenda  describing  agency 
regulations  under  development  or 
review. 


ron  FURTHER  INFORMATION  CONTACT: 
Karen  Elias,  Deputy  General  Coimsel, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  or  call  (202)  682-5418. 
Karen  Elias, 
Deputy  General  Counsel. 


National  Endowment  for  the  Arts— Final  Rule  Stage 


Sequence 
Number 


3633 


Title 


Nondiscrimination  on  the  Basis  of  Race,  Color,  National  Origin,  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  FinaiKial  Assistarx* 


Regulation 

Identification 

Numtwr 


3135-AA17 


National  Endowment  for  the  Arts — Long-Term  Actions 


3634 

3635 

3636 
3637 


Nondiscrimination  in  Federally  Assisted  Programs  and  Activities;  Effectuation  of  Title  VI  of  tt»  Civil  Rights  Act  of 

1964  • 

Nondiscrimination  on  the  Basis  of  Sex  in  Federally  Assisted  Programs  and  Activities— Implementation  of  Title  IX  of 

the  Education  Amendments  of  1972  

Govemmentwide  Det)amDent  and  Suspension  (Nonprocurement) ,.... 

Govemmentwide  Requirements  for  Dmg-Free  Woritplace  (Grants) - 


Regulation 

Identification 

Numtjer 


3135-AA10 


3135-AA15 
3135-AA18 
3135-AA19 


National  Endo%vment  for  the  Arts  (NEA) 


Final  Rule  Stage 


3633.  NONDISCRiMINATION  ON  THE 

BASIS  OF  RACE,  COLOR.  NATIONAL 

ORIGIN,  HANDICAP,  AND  AGE  IN 

PROGRAMS  AND  ACTIVITIES 

RECEIVING  FEDERAL  RNANCIAL 

ASSISTANCE 

PrIorHy:  Substantive,  Nonsignificant 

Legal  AuttMrity:  29  USC  794;  42  USC 
2000d-7:  41  USC  6101;  EO  12250 

CFR  Citation:  45  CFR  ch  XI 

Legal  Deadline:  None 

Abstract:  The  National  Endowment  for 
the  Arts  proposes  to  make  amendments 
to  its  regulations  implementing  title  VI 
of  die  Civil  Rights  Act  of  1964  (title 
VI),  section  504  of  the  Rehabilitation 
Act  of  1972  (section  504),  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 


disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  title  VI  and  added  a 
definition  of  "program  or  activity"  to 
section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 
designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 
activities  under  these  statutes.  The 
promulgation  of  this  proposed 
regulation  expliciUy  incorporates  the 
CRRA's  definition  of  "program  or 
activity"  and  "program"  into  the  Arts 
Endowment's  title  VI,  section  504,  and 
Age  Discrimination  Act  regulations. 
The  Arts  Endowment's  proposed 
regulation  will  be  published  as  part  of 
the  Department  of  Justice's  joint  notice 
of  proposed  rulemaking  involving  up  to 
24  Federal  agencies. 


Timetable: 


Action                           Dale          FR  CMe 

NPRM 

NPRM  Comment 

Penod  End 
Final  Action 
Final  Action  Effective 

12A)6/00  65  FR  76459 
01/05/01 

12AXV02 
01/00«)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Karen  Elias,  Deputy 

General  Counsel,  National  Endowment 

for  the  Arts,  1100  Pennsylvania  Avenue 

NW..  Washington,  DC  20506 

Phone:  202  682-5418 

Fax:  202  682-5572 

Email:  eliask@arts.endow.gov 

RIN:  3135-AA17 
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75371 


National  Endowment  for  the  Arts  (NEA) 


Long-Term  Actions 


3634.  NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
AND  ACTIYITIES;  EFFECTUATION  OF 
TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT 
OF  1964 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1140 

Timetable: 


Action 


FR  Cite 


NPRM 


To  Be  Detemiined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affectsd: 

Undetermined 

Agency  Contact:  Karen  Ellas 

Phone:  202  682-5418 

Fax:  202  682-5572 

Email:  eliask@arts.endow.gov 

RIN:  3135-AAlO 

3635.  NONDISCRIMINATION  ON  THE 
BASIS  OF  SEX  IN  FEDERALLY 
ASSISTED  PROGRAMS  AND 
ACTIVITIES-IMPLEMENTATION  OF 
TITLE  IX  OF  THE  EDUCATION 
AMENDMENTS  OF  1972 

Priority:  Other  Significant 

CFR  Citation:  45  d^  1155 


Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Hope  O'Keeffe 

Phone:  202  682-5418 

Fax:  202  682-5572 

Email:  okeefiieh@arts.endow.gov 

RIN:  3135-AA15 

3636.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1154 

Tlmetal>le: 


Action 


FR  CHe 


01/23/02  67  FR  3315 
03/25/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemnined 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 


Agency  Contact:  Karen  Elias 

Phone:  202  682-5418 

Fax:  202  682-5572 

Email:  eliask@arts.endow.gov 

RIN:  3135-AA18 

3637.  GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (GRANTS) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1155 

Timetable: 


Action 


FR  on* 


01/23/02  67  FR  3315 
03/2SA)2 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Karen  Elias 

Phone:  202  682-5418 

Fax:  202  682-5572 

Email:  eliask@arts.endow.gov 

RIN:  3135-AA19 

(FR  Doc.  02-23895  Filed  12-06-02;  8:45  am] 
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NATIONAL  ENDOWMENT  FOR  THE  HUMANITIES  (NEH) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the 
Humanities 

45  CFR  Ch.  XI 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 


ACTK)N:  Semiannual  regulatory  agenda. 

SUMMARY:  Pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  and 
Executive  Order  12866,  "Regulatory 
Planning  and  Review,"  dated  September 
30, 1993,  the  National  Endowment  for 
the  Humanities  is  required  to  publish, 
semiannually,  an  agenda  of  proposed 
regulations  that  the  Endowment  has 


issued  or  expects  to  issue  and  current 
rules  that  are  under  agency  review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Schneider,  General  Counsel, 

National  Endowment  for  the 

Humanities,  1100  Peimsylvania  Avenue 

NW.,  Washington,  DC  20506;  (202)  606- 

8322. 

Lynne  A.  Munson, 

Deputy  Chairman,  National  Endowment  for 

the  Humanities. 


National  Endowment  for  the  Humanities— Final  Rule  Stage 


Sequence 
r4umber 


3638 


Title 


Nondiscrimination  on  tt>e  Basis  of  Race,  Colof,  National  Origin,  Handicap,  and  Age  in  Programs  and  Activities  Re- 
ceiving Federal  Finarx:ial  Assistance  


Regulation 

Identification 

Nurnber 


3136-AA24 


National  Endowment  for  the  Humanities — Long-Term  Actions 


Sequence 
Number 


3638 
3640 
3641 
3642 
3643 
3644 
3645 
3646 


Title 


NorKfecrimination  in  Federally  Assisted  Programs  and  Activities 

Imptementation  of  Title  IX  of  the  Education  Ad  Amendments  of  1972 

Privacy  Ad  Regulations  

Supplemental  Standards  of  Ethical  Conduct  tor  Employees  ol  the  Natiopal  Endowment  for  the  Humanities 

Standards  of  Condud  ol  Employees  

Govemmentwide  Debarment  and  Suspension  (Nonprocurenient) 

Govemmenlwide  Requiremenis  for  Drug-Free  Wort(piace  (Grants)  

Freedom  oi  Inlomwiion  Ad  Regulations  


Regulation 

Identification 

Numt)er 


3136-AA11 
3136-AA14 
3136-AA18 
3136-AA21 
3136-AA22 
3136-AA25 
3136-AA26 
3136-AA27 


National  Endownwnt  for  the  Humanities  (NEH) 


Rnai  Rule  Stage 


3638.  NONDtSCRIMMATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP.  AND  AGE  IN 
PROGRAMS  AND  ACnVTTIES 
RECEIVMG  FEDERAL  RNANaAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2000d  to 
2000d-7;  29  USC  794 

CFR  Citation:  45  CFR  1110;  45  CFR 
1170 


None 

Atatract  The  National  Endowment  for 
the  Humanities  (NEH)  proposes  to 
make  amendments  to  its  regulations 
implementing  title  VI  of  the  Civil 
Rights  Act  of  1964  (title  VI)  and  Section 
504  of  the  Rehabilitation  Act  of  1972 
(section  504).  Together,  these  statutes 
prohibit  discrimination  on  the  basis  of 


race,  color,  national  origin,  and 
disability  in  programs  or  activities  that 
receive  Federal  financial  assistance.  In 
1988,  the  Civil  Rights  Restoration  Act 
(CRRA)  added  definitions  of  "program 
or  activity"  and  "program"  to  title  VI 
and  added  a  definition  of  "program  or 
activity"  to  section  504.  The  added 
definitions  were  designed  to  clarify  the 
broad  scope  of  coverage  of  recipients' 
programs  or  activities  under  these 
statutes.  The  promulgation  of  this 
proposed  regulation  expliciUy 
incorporates  the  CRRA's  definition  of 
"program  or  activity"  and  "program" 
into  the  NEH's  title  VI  and  section  504 
regidations.  The  NEH's  proposed 
regulations  will  be  published  as  part 
of  a  joint  Department  of  Justice  Notice 
of  Proposed  Rulemaking. 


Timetable: 


Action 

Data          FR  CHe 

NPRM 

12A36A)0  65FR76459 

NPRM  Comment 

01/05A)1 

Period  End 

Final  Action 

12AXV02 

Final  Action  Effective 

01/00/03 

Regulatory  Flexibility  Analyste 
Raquirad:  No 

Govemmant  Lavala  Affectad:  State. 
Local,  Federal 

Agency  Contact  Heather  C.  Gottry, 
Attorney-Advisor.  National  Endowment 
for  the  Humanities,  Room  530,  1100 
Pennsylvania  Avenue  NW.. 
Washington,  DC  20506 
Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 


Federal 

Register 

/Vol. 

67. 

No. 

236  /  Monday, 

December  9. 

2002 /Unified 

Agenda 

75375 

NEH 

Final 

Rule 

Stage 

Email:  hgottry®neh.gov 
RIN:  3136-AA24 

National  Endowment  for  the  Humanities  (NEH) 


Long-Term  Actions 


3639.  NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
AND  ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1110;  45  CFR 

1173 

Timetable: 


Action 


Dale  FR  Cite 


NPRIM  To  Be  Detenmined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Heather  C.  Gottry 
Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 
Email:  hgottry@neh.gov 

RIN:  3136-AAll 

3640.  IMPLEMENTATION  OF  TITLE  IX 
OF  THE  EDUCATION  ACT 
AMENDMENTS  OF  1972 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1171 

Timetable: 


Action 


Dale  FR  CHe 


NPRM 


10/29/99  64FR58568 


Next  Action  Undetemfiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemmant  Levels  Affected:  None 

Agency  Contact:  Heather  C.  Gottry 
Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 
Email:  hgottry@neh.gov 

RIN:  3136-AA14 

3641.  PRIVACY  ACT  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1115 

Timetable:  Next  Action  Undetermined 

Regulatory  Flaxibiilty  Analysis 
Rsquirsd:  Undetermined 

Govsmmant  Ljsvala  Affected:  None 

Agency  Contact:  Heather  C.  Gottiy 


Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 
Email:  hgottry@neh.gov 

RIN:  3136-AA18 


Action 


Date  FR  Cite 


3642.  SUPPLEMENTAL  STANDARDS 
OF  ETHICAL  CONDUCT  FOR 
EMPLOYEES  OF  THE  NATIONAL 
ENDOWMENT  FOR  THE  HUMANITIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  5  CFR  8501 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Heather  C.  Gottry 
Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 
Email:  hgottry@neh.gov 

RIN:  3136-AA21 

3643.  STANDARDS  OF  CONDUCT  OF 
EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1105 

Timetable:  Next  Action  Undetermined 

Regulatory  Flextt>ility  Analysis 
Required:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Heather  C.  Gottry 
Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 
Email:  hgottry@neh.gov 

RIN:  3136-AA22 

3644.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1169 

Timatabis: 


Action 


FR  Cite 


NPRM  Comment  03/25/02 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Ager>cy  Contact:  Heather  C.  Gottry 
Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 
Email:  hgottry@neh.gov 

RIN:  3136-AA25 

3645.  GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (GRANTS) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  45  CFR  1173 

Timetable: 


Action 


Data 


FR  Cite 


01/23/02  67  FR  3266 
03/25A)2 


NPRM 


01/23/02  67  FR  3266 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Heather  C.  Gottry 
Phone:  202  606-8322 
TDD  Phone:  202  606-8282 
Fax:  202  606-8600 
Email:  hgottry@neh.gov 

RIN:  3136-AA26 

3646.  e  FREEDOM  OF  INFORMATION 
ACT  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  5  USC  522 

CFR  Citation:  45  CFR  1100.5 

Ljegai  Deadline:  None 

Abstract:  This  regulation  will  amend 
the  ciirrent  Freedom  of  Information  Act 
regulations  to  implement  the  Electronic 
Freedom  of  hiformation  Act 
Amendments  of  1996  and  to  perform 
a  general  updating  of  the  Freedom  of 
Information  Act  regulations. 
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NEH 


Long-Term  Actions 


TIflMtabte:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Requked:  h4o 

Government  Levels  Affected:  None 


Agency  Contact:  Heather  C.  Gottry.  TDD  Phone:  202  606-8282 

Attorney-Advisor,  National  Endowment  Fax:  202  606-8600 

for  the  Humanities.  Room  530,  1100  Email:  hgottry®neh.gov 

Pennsylvania  Avenue  NW.,  riH:  3136-AA27 

Washington.  DC  20506  jpR  doc.  02-23902  Filed  12-06-02:  8:45  am] 

Phone:  202  606-8322  billing  code  Tsae-oi-s 
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75379 


NATIONAL  SCIENCE  FOUNDATION  (NSF) 


NSF 


Final  Rule  Stage 


NATIONAL  SaENCE  FOUNDATION 

45CFRCh.VI 

Regulatory  Agenda 

agency:  National  Science  Foundation. 

ACTION:  Semiannual  regulatory  agenda. 

SMHIARY:  The  National  Science 
Foundation  is  publishing  its  fall  2002 
regulatory  agenda  pursuant  to  Executive 


Order  12866,  "Regulatory  Planning  and 
Review"  (3  CFR  1993  Comp.,  p.  638); 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612);  and  the  Office  of  Management 
and  Budget  Memorandum  for 
Regulatory  Policy  Officers  at  Executive 
Departments  and  Agencies  and 
Managing  and  Executive  Directors  of 
Certain  Agencies  and  Commissions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  a  particular  item, 
call  or  write  the  individual  identified  as 


agency  contact.  General  comments  or 
inquiries  about  this  agenda  may  be 
directed  to  William  Marlowe, 
Administrative  Officer,  Office  of  the 
General  Counsel,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  1265,  Arlington,  VA  22230,  (703) 
292-8060. 

Dated:  October  2.  2002. 
Lawrence  Rudolph, 

General  Counsel. 


Email:  aeisenst@nsf.gov 

RIN:  3145-AA40 

[PR  Doc.  02-26341  Filed  12-06-02;  8:45  am] 

BHJJNG  CODE  75SS-01-S 


National  Science  Foundation — Final  Rule  Stage 


Sequence 
Number 


3647 
3648 


Title 


c 


Nondiscriminalion  on  ttie  Basis  of  Race,  Color,  Nationjil  Origin,  Handicap,  and  Age  in  Programs  and  Activities  Re- 

ceivir)g  Federal  FinarKial  Assistance 

Antarctic  Meteorites w 


Regulation 

Identification 

Numt)er 


3145-AA38 
3145-AA40 


National  Science  Foundation  (NSF) 


Final  Rule  Stage 


3647.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
ORIGIN,  HANDICAP.  AND  AGE  IN 
PROGRAMS  AND  ACTIVmES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  20  USC  1681  to  1683; 
20  USC  1685  to  1688 

CFR  Citation:  45  CFR  618 

Legal  Deadline:  None 

Abatract:  The  National  Science 
Foundation  proposes  to  make 
amendments  to  its  regulations 
implementing  title  VI  of  the  Civil 
Rights  Act  of  1964  (title  VI),  section 
504  of  the  Rehabilitation  Act  of  1972 
(section  504),  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  title  VI  and  added  a 
definition  of  "program  or  activity"  to 
section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 
designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 
activities  under  these  statutes.  The 


promulgation  of  this  proposed 
regulation  explicitly  incorporates  the 
CRRA's  definitions  of  "program  or 
activity"  and  "program"  into  the 
Department's  title  VI,  section  504,  and 
Age  Discrimination  Act  regulations. 
The  Foundation's  proposed  regulation 
will  be  published  as  part  of  a  joint 
notice  of  proposed  rulemaking 
involving  up  to  24  Federal  agencies. 

TimetaMa: 


Action 

DM*          FR  Cite 

NPRM 

12/06AX)  65  FR  76460 

NPRM  Comment 

01/05/01 

Period  End 

Final  Action 

12/00«)2 

Final  Action  Effective 

01/00«)3 

Regulatory  Flexibility  Analysia 
Required:  No 

Government  Levela  Affected:  Federal 

Agency  Contact:  Bijan  Gilanshah, 
Assistant  General  Counsel,  National 
Science  Foundation,  Room  1265;  4201 
Wilson  Boulevard,  Arlington,  VA  22230 
Phone:  703  292-8060 
Fax:  703  292-9041 
Email:  bgilansh9nsf.gov 

RIN:  3145-AA38 


3648.  •  ANTARCTIC  METEORITES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  2401  et  seq. 
Antarctic  Conservation  Act,  as 
amended  in  1996 

CFR  Citation:  45  CFR  674 

l.egal  Deadline:  None 

Abstract:  NSF  has  proposed  issuing 
regulations  authorizing  collection  of 
meteorites  in  Antarctica  for  scientific 
piuposes  only.  The  regulation  would 
also  provide  requirements  for 
appropriate  collection,  handling  and 
curation  of  Antarctic  meteorites  to 
preserve  their  scientific  value. 

Timetable: 


Action 


FR  Cite 


08/27/02  67  FR  54993 
10/28/02 

11/00/02 


upm* 

NPRM  ConwnerA 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  Federal 

Agency  Contact:  Anita  Eisenstadt, 
Assistant  General  Counsel,  National 
Science  Foundation,  Room  1265,  Office 
of  the  General  Counsel,  4201  Wilson 
Boulevard,  Arlington,  VA  22230 
Phone:  703  292-8060 
Fax:  703  292-9041 


Monday, 
December  9,  2002 


Part  XXXV 


Office  of  Federal 
Housing  Enterprise 
Oversight 
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OFFICE  OF  FEDERAL  HOUSING  ENTERPRISE  OVERSIGHT  (OFHEO) 


OFFICE  OF  FEDERAL  HOUSING 
ENTERPRISE  OVERSIGHT 

12  CFR  Ch.  XVII 

Uniftod  Agenda  of  Federal  Regulatory 
arid  Deregulatory  Actiona 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  This  notice  is  given  pursuant 
to  the  requirements  of  the  "Regulatory 
Flexibility  Act"  (Pub.  L.  96-354. 
September  19. 1980)  and  Executive 
Order  12866  ("Regulatory  Planning  and 
Review."  September  30,  1993),  which 
require  the  publication  of  a  semiannual 
agenda  of  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alfred  M.  Pollard,  General  Counsel. 


Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street  NW.. 
Washington.  DC  20552.  (202)  414-3788. 

Dated:  August  26.  2002 

Armando  Falcon,  Jr., 

Director.  Office  of  Federal  Housing  Enterprise 
Oversight. 


Sequence 
Humber 


3650 

3651 
3652 
3653 


Office  of  Federal  Housing  Enterprise  Oversight— Final  Rule  Stage 


Office  of  Federal  Housing  Enterprise  Oversight — Long-Term  Actions 


Title 


12  CFR  1740  Enforcement  of  Nondiscrimination  on  the  Basis  of  Disabifity  in  Programs  or  Activities  Conducted  by 

the  Office  of  Federal  Housing  Enterprise  Oversight  

Minimum  Capital ~ » 

Corporate  Governance ~ 

Putdic  Disciosure  of  Financial  and  Ottier  Information  


Regulation 

Identification 

Number 


2550-AA11 
2550-AA18 
2550-AA24 
2550-AA25 


Office  of  Federal  Housing  Enterprise  Oversight— Completed  Actions 


Sequence 
Number 


TWe 


Regulation 

Identification 

Number 


3654 
3655 


Corporate  GovemarKe 
Safety  and  Soundness 


2550-AA20 
2550-AA22 


Office  of  Federal  Housing  Enterprise  Oversight  (OFHEO) 


Rnal  Rule  Stage 


3649.  •  RISK-BASED  CAPITAL: 
AMENDMENT 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  4513;  12  USC 
4514;  12  USC  4611;  12  USC  4612;  12 
USC  4614:  12  USC  4615;  12  USC  4618 

CFR  Citation:  12  CFR  1750 

Legal  Deadline:  None 

Abstract:  This  amendment  would 
modify  a  provision  of  the  Risk-Based 
Capital  rule  relating  to  the  calculation 
of  the  capital  reqiiirement  set  forth  in 
the  stress  test.  The  amendment  is 


intended  to  enhance  the  accuracy  of  the 
calculation  of  the  risk-based  capital 
requirement. 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 


Action 


NPRM 

NPRM  Comment 

Period  End 

(Technical 

Amendment) 
NPRM  Comment 

Period  End 

(Amendment) 
Final  Rule  (Technical 

Amendment) 


Date        FR  CM*       Government  Levels  Affected:  None 

Agsncy  Contaefc  Jamie  Schwing, 
Associate  General  Counsel.  Office  of 
Federal  Housing  Enterprise  Oversight, 
4th  Floor.  1700  G  Street  NW. 
Washington.  DC  20552 
Phone:  202  414-3787 


09/1 2«J2  67  FR  57760 
09/23A)2 


^0/29/02  67  FR  61300 


11AXV02 


RIN:  2550-AA26 
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Offioe  Of  Federal  Housing  Enterprise  Oversight  (OFHEO) 


Long-Term  Actions 


3650.  ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  DISABILITY  IN  PfK>GRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
OFFICE  OF  FEDERAL  HOUSING 
ENTERPRISE  OVERSIGHT 

Priority:  Info./Admin./Other 

Legal  Authority:  29  USC  794 

CFR  Citation:  12  CFR  1706 

{.egal  Deadline:  None 

AlMtract  The  Office  of  Federal 
Housing  Enterprise  Oversight  will 
propose  a  regulation  to  effectuate 
section  119  of  the  Rehabilitation 
Comprehensive  Services,  and 
Developmental  Disabilities  Amendment 
of  1978.  which  amended  section  504 
of  the  Rehabilitation  Act  of  1973  to 
prohibit  discrimination  on  the  basis  of 
disability  in  programs  or  activities 
conducted  by  executive  agencies  or  the 
United  States  Postal  Service. 

Timetable: 


Action 


Data  FR  Cita 


NPRM  To  Be  Determined 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Isabella  W.  Sammons. 

Associate  CJeneral  Coimsel.  Office  of 

Federal  Housing  Enterprise  Oversight. 

1700  G  Street  NW.  Washington,  DC 

20552 

Phone:  202  414-3790 

RIN:  2550-AAll 

3651.  MINIMUM  CAPITAL 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  4612 

CFR  Citation:  12  CFR  1/^50 

Legal  Deadline:  None 

Abstract:  The  Office  of  Federal 
Housing  Enterprise  Oversight  will 


propose  to  amend  its  Minimum  Capital 
rule  to  accommodate  changes  in 
Generally  Accepted  Accoimting 
Principles,  clarify  reporting 
requirements,  and  make  supervisory 
monitoring  of  capital  more  transparent. 

Timetat>ie: 


Action 


Data 


PR  CKa 


NPRM  To  Be  Determined 

Regulatory  FlexMlity  Analysis 
Required:  No 

Small  Entities  Affected:  No     . 

Government  Levels  Affected:  None 

Agency  Contact:  David  A.  Felt.  Deputy 
General  Counsel,  Office  of  Federal 
Housing  Enterprise  Oversight.  1700  G 
Street  NW.  Washington.  DC  20552 
Phone:  202  414-3750 


RIN:  2550-AA18 


3652.  •  CORPORATE  GOVERNANCE 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  4513(a);  12 
USC  4513(b)(1) 
CFR  Citation:  12  CFR  1710 
l.egal  Deadline:  None 

Abstract  The  Office  of  Federal 
Housing  Enterprise  Oversight  is 
proposing  to  amend  its  corporate 
governance  regulation  to  incorporate 
changes  in  Federal  law  and  standards 
affecting  governance  of  public 
corporations. 

Timetable: 


Action 


Data 


FR  CMa 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  W.  Roderer. 
Deputy  General  dknmsel.  Office  of 


Federal  Housing  Enterprise  Oversight, 

1700  G  Street  NW.  Washington.  DC 

20552 

Phone:  202  414-3804 

Related  RIN:  Merged  With  2550-AA20 

RIN:  2550-AA24 

3653.  •  PUBLIC  DISCLOSURE  OF 
RNANCIAL  AND  OTHER 
INFORMATION 

Priority:  Other  Significant 

Legal  Authority:  12  USC  4513;  12  USC 
4514;  12  USC  4631;  12  USC4632 

CFR  Citation:  12  CFR  1730 

Legal  Deadline:  None 

AtMtract:  The  Office  of  Federal 
Hoiising  Enterprise  Oversight  (OFHEO) 
will  propose  a  rule  to  complement  the 
announced  action  of  the  Enterprises  to 
submit  volimtarily  to  the  rules  of  the 
SEC  affecting  periodic  disclosures  by 
requiring  concurrent  filings  of  such 
disclosiires  with  OFHEO  of  periodic 
reports  as  well  as  such  other  reports, 
statements,  and  filings  as  required 
under  sections  14(a)  and  (c)  and  16  of 
the  Exchange  Act  and  by  rules  and 
regulations  adopted  by  the  SEC. 

Timetable: 


Action 


Data 


FR  Cita 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contaefc  Alfred  M.  Pollard, 
General  Ckjimsel,  Office  of  Federal 
Housing  Enterprise  Oversight.  1700  G 
Street  NW.  Washington.  DC  20552 
Phone:  202  414-3775 
Fax:  202  414-6504 
Email:  apollard@ofheo.gov 

RIN:  2550-AA25 


Office  of  Federal  Housing  Enterprise  Oversight  (OFHEO) 


Completed  Actions 


3654.  CORPORATE  GOVERNANCE 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  12  CFR  1710 


Completed: 


Raaaon 


Data 


FR  Ctta 


Final  Action 

Final  Rule  Effective 


06/04/02  67  FR  38361 
08/05/02 


Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  None 

Agency  Contact:  David  W.  Roderer 
Phone:  202  414-3804 

RIN:  2550-AA20 
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OFHEO 


Compteted  Actions 


3655.  SAFETY  AND  SOUNDNESS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  12  CFR  1720 

Completed: 

RMSon  Date         FR  Cite 

NPRM  ^        06/21/02  67  FR  42200 

Final  Action  08/30A)2  67  FR  55691 

Final  Action  Effective    09/30/02 


Regulatory  Flexibility  Analyeis  ■ 
Required:  No 

Government  Leveto  Affected:  None 

Agency  Contact:  Alfred  M.  Pollard 
Phone:  202  414-3775 
Fax:  202  414-6504 
Email:  apollard@ofheo.gov 

RIN:  2550-AA22 

(FR  Doc.  02-23892  Filed  12-06-02;  8:45  am] 

aUJNO  COOE  422»-SS-S 


/ir-1         r^m        KT_         nrtey    IXM l_..        It____l.__      n         OnTIO    I  llrtitir^A        \rtnr^Ar 
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OFFICE  OF  GOVERNMENT  ETHICS  (OGE) 


OFFICE  OF  GOVERNMENT  ETHICS 
5CFRCh.XVI 

Semiannual  Regulatory  Agenda;  Fall 
2002 

AGENCY:  Office  of  Govemment  Ethics. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  The  following  Office  of 
Govemment  Ethics  (OGE)  substantive 
and  procedural  regulations  are 
scheduled  for  development  or  review 
during  the  period  from  October  1,  2002 
through  September  30.  2003.  This 
agenda  fulfills  OGE's  responsibility  to 
publish  a  semiannual  regulatory  agenda 
under  Executive  Order  12866, 


Regulatory  Planning  and  Review,  and 
has  been  prepared  in  accordance  with 
guidance  received  from  the  Office  of 
Management  and  Budget.  None  of  the 
'OGE  regulations  in  this  agenda  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  chapter  6.  In  addition, 
none  of  the  listed  OGE  regiilatory 
actions  is  procurement-related. 
Furthermore,  the  Office  of  Govemment 
Ethics'  rulemakings  are  not  included  in 
the  regulatory  plan  that  is  published 
each  fall. 

This  publication  in  the  Federal 
Register  does  not  impose  a  binding 
obligation  on  the  Office  of  Govemment 


Ethics  with  respect  to  any  particular 
item  on  its  agenda.  The  dates  shown  for 
the  future  steps  of  each  action  are 
estimates  and  not  commitments  to  act 
by  the  date  shown.  Moreover,  other  OGE 
regulatory  actions,  in  addition  to  the 
entries  listed,  are  not  precluded. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gressman,  Senior  Associate 
General  Counsel,  Office  of  Govemment 
Ethics,  Suite  500, 1201  New  York 
Avenue  NW..  Washington,  DC  20005- 
3917;  Telephone:  (202)  208-8000,  ext. 
1110:  TDD:  (202)  208-8025;  Fax:  (202) 
208-8037. 

Approved:  September  19,  2002. 
Amy  L.  Comstock, 

Director,  Office  of  Govemment  Ethics. 


Office  of  Gk)vemment  Ethics — Proposed  Rule  Stage 


Sequence 
Numt)er 


3656 
3657 
3658 
3659 


T«e 


Office  of  Govemment  Ethics  Gift  Acceptance  AuttKxity  and  Organizational  Update  

Privacy  Act  Rules  of  ttie  Office  of  Government  Etfiics 

Executive  Brar>ch  Financial  Disclosure,  Qualified  Trusts,  and  Certificates  of  Divestiture  

Interpretation,  Exemptions,  and  Waiver  Guidance  Conceming  18  U.S.C.  208  (Acts  Affecting  a  Personal  Financial 
Interest) 


Regulation 

Identification 

Number 


3209-AA21 
3209-AA18 
3209-AAOO 

3209-AA09 


Office  of  Govemment  Ethics — Rnal  Rule  Stage 


Sequence 
Number 


3660 
3661 
3662 
3663 


Standards  of  Ethical  Corxluct  for  Employees  of  the  Executive  Branch  

Limitations  on  Outside  Earned  Income,  Employment,  arxJ  Affiliatior^  for  Certain  Noncareer  Employees 

Executive  Agency  Ethics  Training  Programs 

Post-Employment  Conflict  of  Interest  Restnctions 


Regulation 

Identification 

Number 


3209-AA04 
3209-AA13 
3209-AA07 
3209-AA14 


Office  of  Govemment  Ethics — Long-Temi  Actions 


Sequence 
Number 

TWe 

Regulation 

Identification 

Number 

3664 

Executive  Agency  Supplemental  Standards  ot  Ethical  Conduct  Regulations  Issued  Jointly  With  the  Concun«nce  of 
ttie  Office  of  Govemment  Ethics  '. 

3209- AA1 5 

' 1 ' 

Office  of  Govemment  Ethics — Ck>mpleted  Actions 


Sequence 
Number 


3665 


Testimony  by  OGE  Employees  and  Production  of  Official  Records  in  Legal  Proceedings 


Regulation 

Identification 

Number 


3209-AA23 


Office  of  Govemment  Ethics  (OGE) 


Proposed  Rule  Stage 


3656.  OFHCE  OF  GOVERNMENT 

ETHICS  GIFT  ACCEPTANCE 

AUTHORITY  AND  ORGANIZATIONAL 

UPDATE 

Priority:  Other  Significant 

Legal  Authority:  5  USC  app.  Ethics  in 
Govemment  Act  of  1978 

CFR  Citation:  5  CFR  2600 

Legal  Deadline:  None 

Abstract:  This  regulation  will 
implement  the  agency  gift  acceptance 
authority  of  the  Office  of  Govemment 
Ethics  as  set  forth  in  the  1996  OGE 
Authorization  Act.  In  addition,  various 
provisions  of  OGE's  part  2600 
organization  and  functions  regulation 
will  be  updated  to  reflect  changes  in 
OGE's  organizational  structure.  This 
regulation  will  be  written  in  "plain 
language." 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 

Required:  No 

Govemment  Levels  Affected:  Federal 

Agency  Contact:  Allison  C.  George, 
Associate  General  Counsel,  Office  of 
Govemment  Ethics,  Suite  500,  1201 
New  York  Avenue  NW.,  Washington, 
DC  20005-3917 
Phone:  202  208-8000 
TDD  Phone:  202  208-8025 
Fax:  202  208-8037 

RIN:  3209-AA21 

3657.  PRIVACY  ACT  RULES  OF  THE 
OFHCE  OF  GOVERNMENT  ETHICS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552a;  5  USC 
app,  Ethics  in  Govemment  Act  of  1978 

CFR  Citation:  5  CFR  2606  (New) 

l.egal  Deadline:  None 

Abstract  This  proposed  mle  would 
establish  for  the  Office  of  Govemment 
Ethics  (OGE)  regulatory  procedurts  to 
implement  the  Privacy  Act  of  1974, 
including  requests  for  access  and 
amendment  and  appeals,  and  would 
reference  certain  OGE  systems  of 
records  (including  two 
Govemmentwide  executive  branch 
systems,  which  will  also  be  updated 
and  revised,  with  the  addition  of 
internal  systems). 


Timetable: 


Action 


Date 


FR  Cite 


NPRH^  12/00/02 

NPRM  Comment  02/00/03 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  Federal 

Agency  Contact:  Elaine  Newton, 

Attorney  Advisor,  Office  of  Govemment 

Ethics,  Suite  500,  1201  New  York 

Avenue  NW.,  Washington.  DC  20005- 

3917 

Phone:  202  208-8000 

TDD  Phone:  202  208-8025 

Fax:  202  208-8037 

RIN:  3209-AA18 


3658.  EXECUTIVE  BRANCH 
RNANCIAL  DISCLOSURE,  QUAURED 
TRUSTS,  AND  CERTIFICATES  OF 
DIVESTITURE 

Priority:  Other  Significant 

l.egal  Authority:  5  USC  app  (Ethics  in 
Govemment  Act  of  1978);  EO  12674; 
EO  12731;  26  USC  1043;  28  USC  2461 
note;  PL  101-410;  PL  104-134,  sec 
31001 

CFR  Citation:  5  CFR  2634 

Legal  Deadline:  None 

Abstract:  Regulation  revising  the 
executive  branch  public  and 
confidential  financial  disclosure  report 
systems  for  high-level  officials  and 
certain  mid-level  employees, 
respectively,  in  light  of  the  changes  to 
the  Ethics  in  Govemment  Act  effected 
by  the  Ethics  Reform  Act  of  1989  (Pub. 
L.  101-194),  as  amended.  These 
disclosiue  provisions  apply  to  public  - 
reports  filed  since  January  1,  1991. 
Subpart  1  of  the  regulation,  effective 
October  5,  1992,  superseded  prior 
executive  branchwide  and  agency- 
specific  regulations  and  established  a 
revised  system  of  confidential 
reporting,  modeled  generally  on  the 
public  reporting  system,  for  executive 
branch  agency  mid-level  employees 
with  sensitive  duties  and  special 
Govemment  employees.  This  regulation 
also  has  a  subpart  dealing  with 
certificates  of  divestiture. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

Interim  Final  Rule 


12/02/86  51  FR  43359 
04/07/92  57  FR  11800 


Action 


Date 


FR  Cite 


07/07/94 
01/15/97 


09/17/97 
03/31/98 
08/12/98 


Correction  05/22/92 

Correction  12/31/92 

Revised  Interim  Final    07/21/93 

Rule 
Proposed  Amendment 

to  Interim  Final  Rule 
Technical 

Amendments  to 

Interim  Final  Rule 
Technical  (Paperwork) 

Amendments  to 

Interim  Final  Rule 
Proposed 

Amendments- 
Certificates  of  No 

New  Interests  for 

Confidential  Filers 
Final  Amendment- 
Certificates  of  No 

New  Interests  for 

Confidential  Filers 
Updating  /Amendment 

to  Part  2634 
Clarifying  Anriendment 

to  Section  2634.906 
Minor  Amdt.  to  Part 

2634  (Transfer  of 

Inactive  in  Lieu  of 

Honoraria 

Charitable  Paymts. 

Reporting) 
Papen«ort<  Revisions 

to  Appendixes  A,  B, 

andC 
Technical 

Amendments  to  Part 

2634 
Technical  Corrections 

to  Part  2634 
Proposed  Gifts 

Reporting  Waiver 

Amendments 
Inflation  Adjustments 

to  Civil  Monetary 
.  Penalties  as 

Reflected  in  Part 

2634 
Final  Gifts  Reporting 

Waiver 

Amendments 
Technical 

Amendments  to 

Categories  of  Value 

Reporting  and  Gifts/ 

ReimlHirsements 

Thresholds 
Final  Rule 

Amendment  to 

Confer  Additional 

Agency  Confidential 

Report  Filing 

Extension  Auttiority 
Final  Rule 

/Amendments  to 

Qualified  Trusts 

Certificates  Notices 


57  FR  21854 

57  FR  62605 

58  FR  3891 1 


09/01/93  58  FR  46096 
11/30/93  58  FR  63023 


59  FR  34755 
62  FR  2048 


06/24/97  62  FR  33972 


62  FR  48746 

63  FR  15273 
63  FR  43067 


11/02/98  63  FR  58619 
12/18/98  63  FR  69991 


01/14/99 
05/13/99 


64  FR  2421 
64  FR  25849 


08/30/99  64  FR  47095 

09/14/99  64  FR  49639 
11/20/00  65  FR  69655 


11/05/01   66  FR  55871 


05/03/02  67  FR  22348 
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Proposed  Rule  Stage 


FR  CM* 


Final  Rule  Clarifying 

Amendment  on 

Revocable  Inter 

Vivos  Trust 

Interpfefation 
Final  Rale 

Amendments  on 

Filing  Exts.  &  Fee 

Waivers 

Delegations 
Final  Rule 

Amendment  on 

Reporting  Period  for 

Public  Reports 
Final  Rule 

Amendment  on 

increased  Reporting 

Thresholds  for  Gifts 

&  Reimbursements 
Proposed  Rule 

Amendment  Re: 

Excepted 

Investment  Funds 
Proposed  Rule 

Amendments  to 

Certificates  of 

Divestiture 

Provisions  (Subpart 

J) 

RnalRute 
Amendment  to 
Clarify  OGE  Intent 
on  Sole  &  Exdusiva 
Agency  AutMyiiy 
Contorrod  Under 
Reg. 

Proposed  Rute 
Amendments  to 
QuaMed  Trust 
Provisions 

Rnal  Rule  Removal  of 
Obsotetein 
UeuMonoraha 
Provisions 

Final  Action 


05/31/02  67  FR  37965 


08/01/02  67  FR  49856 


09/13/02  67  FR  57937 


1<V02/02  67  FR  61 761 


12/0Q/O2 


OIAXMJS 


ozno/oa 


03AXV03 


osAxvoa 


12/00/03 


RaguMory  FtaxibUity  Anaiyste 
No 

f:  Fedwal 


Wilham  E.  Cressman, 
Souor  Associate  General  Counsel, 
Office  of  Government  Ethics.  Suite  500, 
1201  New  York  Avenue  NW.. 
Washington,  DC  20005-3917 
Phone:  202  208-8000 
TDD  Phone:  202  208-8025 
Fax:  202  208-8037 

RM:  3209-AAOO 


3659.  IHTERPRETATION, 
EXEMPTIONS,  AND  WAIVER 
GUIOANCE  CONCERMNG  18  U.S.C. 
208  (ACTS  AFFECTING  A  PERSONAL 
FINANCIAL  INTEREST) 

Priority:  Other  Significant 


Authority:  5  USC  app.  Ethics  in 
Government  Act  of  1978;  EO  12674;  EO 
12731;  18  USC  208 

CFR  CHaHon:  5  CFR  2640 

Legal  DaadMna:  None 

AlMtract:  This  regulation  interprets 
section  208(a)  of  title  18,  U.S.  Code, 
which  prohibits  officers  and  employees 
of  the  executive  branch  from  officially 
participating  personally  and 
substantially  in  a  particular  matter  in 
which  there  is  a  personal  financial 
interest  or  a  financial  interest  of  a 
related  person  or  organization  (absent 
a  waiver  or  exemption  under  18  U.S.C. 
208(b)).  It  also  lists  and  describes 
interests  considered  too  remote  or  too 
inconsequential  to  afiiact  the  int^rity 
of  the  services  of  executive  branch 
officers  or  employees,  in  accordance 
with  18  U.S.C  208(bX2).  Such  int«rests 
are  exempt  from  the  restrictions  of  18 
U.S.C.  208(a),  generally  requiring 
disqualification.  The  regulation  also 
provides  guidance  to  executive  branch 
agencies  as  to  the  kinds  of  intwests  that 
are  not  so  substantial  as  to  be  deoned 
bkely  to  affect  the  integrity  of  the 
services  the  Government  may  expect 
from  an  employee  and  which,  thoeibre, 
may  be  waived  firom  the  genial  rule 
of  disqualification  under  18  U.S.C. 
208(a),  pursuant  to  18  U.S.C.  208(bKl)- 
In  addition,  guidance  is  provided 
concerning  the  issuance  of  waivers  to 
special  Covenunent  employee  advisory 
committee  members,  pursuant  to  18 
U.S.C.  208(bK3).  A  separate  intnim 
final  rule,  published  in  1995  exempting 
certain  financial  interests  arising  firtMn 
Federal  Government  executive  branch 
employment  as  well  as  from  Social 
Security  or  veterans'  benefits  from  the 
general  prohibition  in  section  208(a), 
was  incorporated  in  the  overall  final 
rule.  Additional  exonptions  are 
considered  for  development  from  time 
to  time  as  appropriate. 


Action 


Data 


FR  Cila 


Govt.  Interests  and 

Social  Security  and 

Veterans'  Benefits 

Exemptions  Interim 

Final  Rule 
Overall  NPRM 
Overall  NPRM 

Comment  Period 

End 
Overall  Final  Rule 
Correction 
Overall  Final  Rule 

Effective 
Correction 
Interim  Census 

Exemption 

AmerKknent 
Final  Census 

Exemption 

Amendment 
Proposed  AddMonal 

Exemption 


08/28/95  60FR44706 


09/11/95  60  FR  47208 
11/13/95 


12/18/96  61  FR  66830 
01/09/97  62  FR  1361 
01/17/97 

04/29/97  62  FR  23127 
03/29/00  65FR 16511 


0e/04A)0  65FR47830 


09/06/00  65FR53942 


12/06A)0 


03/19^  67  FR  12443 


12/0(M)e 


Proposed 

/Amendments 

Comment  Period 

End 
FinalAddMoi>al 

Exemption 

Amendments 
Proposed  Rule 

Amendment  Re: 

Excepted 

Inve^ment  Funds 
Final  Rute 

Amendment  to 

Clarify  OGE  intent 

onSote&Exdusiye 

Agency  AuVwrity 

Conferred  Under 

Reg. 

RaguMory  FlaxMMy  Analyste 

No 


(ojoom 


Federal 

Aganqf  Contact  Richard  M.  Thomas. 

Associate  General  Counsel.  Office  of 

Govemraoit  Ethics.  1201  New  Yorit 

Avenue  NW..  Washingtm.  DC  20005- 

3917 

Phone:  202  208-8000 

TDD  Phone:  202  208-8025 

Fax:  202  208-8037 

RIN:  3209-AA09 
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Final  Rule  Stage 


3660.  STANDARDS  OF  ETHICAL 
CONDUCT  FOR  EMPLOYEES  OF  THE 
EXECUTIVE  BRANCH 

Priority:  Other  Significant 

Legal  Authority:  5  USC  7301;  5  USC 
7351;  5  USC  7353;  5  USC  app,  Ethics 
in  Government  Act  of  1978;  EO  12674; 
EO  12731 

CFR  Citation:  5  CFR  2635 

Legal  Deadline:  None 

Abatract:  Regulation  implementing 
certain  provisions  of  Executive  Order 
12674  on  Principles  of  Ethical  Conduct, 
as  modified  by  Executive  Order  12731, 
and  the  Ethics  Reform  Act  of  1989 
(Pub.  L.  101-194),  as  amended.  Effective 
February  3,  1993,  this  ethical  conduct 
standards  regulation  generally 
superseded  executive  branch  employee 
conduct  and  gifts  rules,  as  well  as 
pertinent  portions  of  agency-specific 
conduct  regulations  issued  under  prior 
Executive  Order  11222.  For  certain 
existing  agency  regulatory  standards 
setting  forth  financial  interest 
prohibitions  and  prior  approval  for 
outside  employment/activities,  an 
extended  grace  period  was  in  effect 
until  November  1,  1996,  or  imtil 
individual  concerned  agencies  issued 
supplemental  regulations  (with  Office 
of  Government  Ethics  concurrence), 
whichever  occurred  first. 

Timetable: 


Action 


Data 


FR  Cita 


NPRM 

NPRM  Comment 
Period  End 

Final  Overall 
Regulation  on 
Standards  of  Ethical 
Conduct 

Correction 

Correction 

5  CFR  2635.403(a) 
and  2635.803  Grace 
Period  Extension 

Additional  5  CFR 
2635.403(a)  and 
2635.803  Grace 
Period  Extension 

NPRM  on  Widely 
Attended 
Gatherings 

Minor  Correction  to 
One  Citation 

Further  5  CFR 
2635.403(a)  and 
2635.803  Grace 
Period  Extension 


07/23/91   56  FR  33778 
09/20/91 


06/07/92  57  FR  35006 


10/27/92 
11/04/92 
02/02/94 


57  FR  48557 
57  FR  52583 
59  FR  4779 


02/02/95  60FR6390 


06/15/95  60  FR  31415 


10/03/95 
12/27/95 


60  FR  51667 
60  FR  66857 


Action 


Data 


FR  Cita        Action 


Data 


FR  Gila 


Furtt>er  Additional  5 
CFR  2635.403(a) 
and  2635.803  Grace 
Period  Extension 

Final  Rule  on  Widely 
Attended 
Gatherings 

Correction  to  Final 
Rule  on  Widely 
Attended 
Gattierings 

Interim  Rule  on  Gifts 
From  Political 
Organizations 

Final  Rule  on  Gifts 
From  Political 
Organizations 

Updating 
Amendments  to  Part 
2635 

Proposed 
/Amendments  Re: 
Gifts  (Subparts) 

Furttier  Minor 
Proposed 

Amendments  to  Part 
2635  /  Seeking 
Employment  and 
Outside  /Activities 

Amendments  to 
Subpart  B  Gifts 
From  Outside 
Sources  ; 

Technical  Corrections 
to  Part  2635 

Final  Amendments  to 
Part  2635 /Seeking 
Empk)yment  and 
Outside  Activities 

Interim  Rule  on  Travel 
Expenses  for 
Certain  Unoffk:ial 
Teaching, 
Speaking,  and 
Writing 

Correctton 

Final  Technk^al 
/Amendment  to 
l^onsponsor  Widely 
Attended  Gathering 
Gift  Dollar  Ceiling 

Final  Rule  on  Travel 
Expenses  for 
Certain  Unofficial 
Teaching, 
Speaking,  and 
Writing 

Final  Rule  /Amerxl.- 
Increased  Dollar 
Ceiling  Except,  for 
Nonsponsor  Widely 
Attended 
Gatherings  Gifts 


08/07/96  61  FR  40950 

08/20/96  61  FR  42965 
09/16/96  61  FR  48733 

09/27/96  61  FR  50689 
03/17/97  62  FR  12531 
09/17/97  62  FR  48746 
08/04/98  63  FR  41476 


Final  Rute  02/00/03 

<^Amendnf)ent  to 

Clarify  OGE  Intent 

on  Sole  &  Exclusive 

Agerx:y  Autt)ority 

Confemed  Under  ' 

Reg. 
Final  Rule  Removal  of  05/00/03 

Obsolete  In 

Lieu/Honoraria  - 

Proviskjns 

Regulatory  FlexHMIity  Analyaia 
Required:  No 

Government  Levela  Affected:  Federal 

Agency  Contact:  William  E.  Gressman, 
Senior  Associate  General  Counsel, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue  NW., 
Washington,  DC  20005-3917 
Phone:  202  208-8000 
TDD  Phone:  202  208-8025 
Fax:  202  208-8037 


08/26/98  63  FR  4541 5      r|N:  3209-AA04 


12/18/98  63  FR  69992 


01/14/99  64  FR  2421 


03/17/99  64  FR  13063 


09/05/00  65  FR  53650 


09/12/00  65  FR  55076 
11/20/00  65  FR  69655 


11/30/01   66  FR  59673 


10/02/02  67  FR  61 761 


3661.  UMITATIONS  ON  OUTSIDE 
EARNED  INCOME,  EMPLOYMENT, 
AND  AFnUATIONS  FOR  CERTAIN 
NONCAREER  EMPLOYEES 

Priority:  Other  Significant 

Legal  Auttwrity:  5  USC  app,  Ethics  in 
Government  Act  of  1978;  EO  12674;  EO 
12731;  28  USC  2461  note;  PL  101-410; 
PL  104-134,  sec  31001 

CFR  Citation:  5  CFR  2636 

Legal  Deadline:  None 

Abatract:  The  regulation  had,  in 
pertinent  part,  implemented,  effective 
January  1,  1991,  the  prohibition  on 
honoraria  (now  declared 
unconstitutional  by  the  courts  as  to 
most  rank  and  file  executive  branch 
employees  and  hence  determined  to  be 
eviscerated  as  to  all  other  Federal 
employees  by  the  Office  of  Legal 
Counsel  of  the  Justice  Department).  In 
addition,  the  regulation  continues  to 
implement  the  limitation  on  outside 
employment  as  provided  in  the  1989 
Ethics  Reform  Act  revisions  to  the 
Ethics  in  Government  Act,  as  amended. 
The  regulation  has  now  been  amended 
in  light  of  the  above-noted  litigation 
and  other  pertinent  developments. 

Timetable: 


Action 


FR  CMa 


Interim  Final  Rule  01/17/91   56  FR  1721 

Defen^l  of  Effective      05/10/91   56  FR  21589 

Date  of  5  CFR 

2636.205 
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OGE 


Rnal  Rule  Stage 


Acbon 


FR  Cite 


Additional  Deferral  of 

Effective  Date  of  5 

CFR  2636.205 
Revision  9t 

Honorarium 

Definition  in  5  CFR 

2636  203(a) 
Further  Deferral  of 

Effective  Date  of  5 

CFR  2636.205 
Technical  Correction 

to  Interim  Final  Rule 
Technical  (Papen«or1<) 

Amendments  to 

Interim  Final  Rule 
Ftemoval  of  Subpart  B 

of  Part  2636 
Technical  Corrections 

to  Part  2636 
Inflation  Adjustment  to 

Civil  Monetary 

Penalty  As 

Reflected  in  Part 

2636 
Final  Rule 

Amendment  to 

Clanfy  OGE  Intent 

on  Sole  &  Exclusive 

Agerx:y  Authority 

Conferred  Under 

Reg 
Final  Rule  Removal  of 

Obsolete  In 

Lieu/HorK>rana 

Provisions 
Final  Action 


10/11/91   56  FR  51319 
01/08/92  57FR601 

02/14/92  57  FR  5369 

12/30/93  58  FR  69176 
07/07/94  59  FR  34755 

08/12/98  63  FR  43067 
01/14/99  64  FR  2421 
08/30/99  64  FR  47095 

02/00«)3 


05/00/03 


12/00/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  Federal 

Agency  Corrtact:  Amy  E.  Braud. 

Attorney  Advisor,  Office  of  Government 

Ethics.  Suite  500,  1201  New  Yoric 

Avenue  NW..  Washington.  DC  20005- 

3917 

Phone:  202  208-8000 

TDD  Phone:  202  208-8025 

Fax:  202  208-8037 

BIN:  3209-AA13 

3662.  EXECUTIVE  AGENCY  ETHICS 
TRAINING  PROGRAMS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  app.  Ethics  in 
Government  Act  of  1978;  EO  12674;  EO 
12731 

CFR  Citation:  5  CFR  2638.701  to 
2638.704 

Legal  Deadline:  None 

Abstract:  Reg\ilation  specifying  the 
responsibilities  of  executive  branch 
agencies  and  their  designated  agency 


ethics  officials  to  develop  and 
implement  orientation  and  annual 
ethics  training  courses  and  to  distribute 
appropriate  guidance  materials  to  their 
employees  under  section  301(b)  and  (c) 
of  Executive  Order  12674,  as  modified 
by  Executive  Order  12731.  The  Office 
of  Government  Ethics  is  proposing  to 
rewrite  the  entire  training  regulation  in 
"plain  language"  and  to  restructiu-e  its 
provisions.  < 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  on 

Executive  Agerx:y 

Ethics  Training 

Programs 
Correction 
Amendment 
Correction 
Intenm  Amendments 

to  Liberalize  Certain 

Training 

Requirements 
Intenm  Final  Rule 

Comment  Period 

End 
Intenm  Amendments 

to  Refine  Certain 

Training 

Requirements 
Conection  to  Interim 

Training  Reg. 

Amendments 
Correction  to  Interim 

Training  Reg 

Amendments 
Intenm  Amendments 

to  Refine  Certain 

Training 

Requirements 

Comment  Penod 

End 
Most  Interim 

Amendments  to 

Ftefine  Certain 

Training 

Requirements 

Effective 
Interim  Amendment  to 

Rewrite  Regulation 

in  "Plain  Language" 

and  Restructure  Its 

Provisions 

Final  Rule 
Amendment  to 
Clanfy  OGE  Intent 
on  Sole  &  Exclusive 
Agency  Authority 
Confened  Under 
Reg. 


09/18/90  55  FR  38335 
11/17/90 

04/07/92  57  FR  11886 


04/27/92  57  FR- 1521 9 
12/10/92  57  FR  58399 
12/28/92  57  FR  61612 
03/16/94   59  FR  12145 


05/16/94 

03/12/97  62  FR  11 307 

03/19/97  62  FR  13213 
03/27/97  62  FR  14737 
04/11/97  62  FR  11 307 


06/10/97  62  FR  13213 


02/14/00  65  FR  7275 


02/00/03 


Action 


FR  Cite 


New  Proposed  07/00/03 

Amendment  to 
Rewrite  Regulation 
in  "Plain  Language" 
and  RestriKture  Its 
Provisions 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  Federal 

Agency  Contact:  Carolyn  W.  Chapman, 
Associate  Director,  Education  Division, 
Office  of  Government  Ethics,  Suite  500. 
1201  New  York  Avenue  NW., 
Washington.  DC  20005-3917 
Phone:  202  208-8000 
TDD  Phone:  202  208-8025 
Fax:  202  208-8037 

RIN:  3209-AA07 


3663.  POST-EMPLOYMENT  CONRJCT 
OF  INTEREST  RESTRICTIONS 

Priority:  Other  Significant 

Legal  Autttority:  5  USC  app.  Ethics  in 
Government  Act  of  1978;  EO  12674;  EO 
12731;  18  USC  207 

CFR  Citation:  5  CFR  2641;  5  CFR  2637 
(Continuation) 

Legal  Deadline:  None 

Abstract:  Interpretive  regulation  giving 
guidance  for  the  executive  branch  on 
the  various  substantive  restrictions  of 
the  current  version  of  the  post- 
Government  employment  conflict  of 
interest  statute  18  U.S.C.  207,  which 
became  effective  January  1,  1991, 
pursuant  to  title  I  of  the  Ethics  Reform 
Act  of  1989  (Pub.  L.  101-194),  as 
amended.  Parts  of  the  regulation, 
dealing  with  procedures  for  waivers  by 
the  Office  of  Government  Ethics  of 
certain  senior  official  constraints  (based 
on  executive  agency  hardship), 
designated  senior  employees,  and 
separate  agency  designations,  have 
already  been  published  in  the  Federal 
Register;  such  designations  are 
periodically  updated  by  the  Office  of 
Government  Ethics.  The  Office  of 
Goverrmient  Ethics  also  has  continued 
to  publish  in  the  CFR  the  interpretive 
regulation,  5  CFR  part  2637  (but  now 
without  the  no-longer-effective  former 
Senior  Employee  and  old  agency 
component  designation  listings),  under 
the  lifetime  bar  of  the  prior  version  of 
the  post-employment  law  which  still 
applies  to  executive  branch  employees 
who  left  the  Government  before  January 
1,  1991.  Once  a  complete  current  post- 


OGE 


Final  Rule  Stage 


employment  law  final  regulation  is 
published,  the  old  part  2637  regulation 
will  be  removed  from  the  CFR. 


Action 


FR  cue 


Interim  Fmal  Rule  for 

One-Year 

Fiestriction  of 

Section  2Q7(c) 
Designation  of  Senior 

Employees  an6 

Separate  Agerxry 

Components 
Designation  of 

Additional  Separate 

Agency  Component 
/^mendnient  to  Prior 

Post-Employment 

Regulation  (Part 

2637) 
Amendment  to  Interim 

Final  Rule  (Part 

2641) 
Technical /Vmerxlment 

to  Authority  Citation 

of  5  CFR  Part  2637 


02A)1/91   56  FR  3951 
01/28/92  57  FR  3115 

04/07/92  57  FR  11 673 

■ 

12/31/92  57  FR  62467 

06/21/93  58  FR  33755 
12/301^  58  FR  69176 


DM*          FRCtla 

Action                            Data          FR  CiM 

Technical 

07/07/94  59  FR  34755 

Overall  NPRM              02AXV03 

/Nmendments  to 

OveraM  NPRM              05«XV03 

Interim  Fmal  Rule 

Comment  Period 

Exempted  Senior 

05/16«7  62  FR  26915 

End 

Employee  ar>d 

/Agency  Separate 

Regulatory  FtexibHIty  Analysis 

Component 

- 

Required:  No 

Designation  Update 

Correction:  Post- 

06/11/97  62  FR  31865 

Government  Levels  Affected:  Federal 

Employment  Reg. 
Update 

Agency  Contact:  Richard  M.  Thomas, 

Agency  Separate 

02A)5/99  64  FR  5709 

Associate  General  Coimsel.  Office  of 

Component 

Government  Ethics,  1201  New  York 

Designation  Update 

Avenue  NW.,  Washington,  DC  20005- 

Agency  Separate 

11/00/02 

3917 

Component 

Phone:  202  208^8000 

Designation  Update 

TDD  Phone:  202  208-8025 

Final  Rule 

Fax:  202  208-8037 

Fmal  Rule 

02AXV03 

Amendment  to 

RIN:  3209-AA14 

Clarify  OGE  Intent 

on  Sole  &  Exclusive 

Agency  Authority 

Conferred  Under 

Reg. 

Office  of  Government  Ethics  (OGE) 


Long-Term  Actions 


3664.  EXECUTIVE  AGENCY 
SUPPLEMENTAL  STANDARDS  OF 
ETHICAL  CONDUCT  REGULATIONS 
ISSUED  JOINTLY  WITH  THE 
CONCURRENCE  OF  THE  OFFICE  OF 
GOVERtMIENT  ETHICS 

Priortly:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  7301;  5  USC 
app,  Ethics  in  Government  Act  of  1978; 
EO  12674;  EO  12731;  5  CFR  2635:105 

CFR  CNatton:  5  CFR  2635;  5  CFR  ch 
XXI  et  seq 

None 


Abstract  The  supplemental  executive 
agency  standards  of  ethical  conduct 
regulations,  once  issued  joinUy  with 
the  concurrence  of  the  Oiffice  of 
Government  Ethics  (OGE)  at  agency 
expense  in  new  chapters  at  the  end  of 
5  CFR,  after  OGE  approval,  supplement 
for  each  individual  agency  concerned 
the  OGE  executive  branch  standards  of 
ethical  conduct,  as  codified  at  5  CFR 
part  2635.  The  supplemental 
regulations,  as  they  are  issued  in 
accordance  with  sections  201(a)  and 
301(a)  of  Executive  Order  12674,  as 
modified  by  Executive  Order  12731,  set 
forth  those  agency-specific  provisions 
imder  applioable  law  and  regulation, 
such  as  regulatory  restrictions  on 


holding  certain  financial  interests, 
designation  of  subunits  and  prior 

Action 

Data         FR  CMa 

approval  for  outside  employment. 

5  CFR  2635.403(a) 
and  2635.803  Grace 

02J02/9A  59FR4779 

which  are  needed  for  certain  agencies 

to  round  out  the  executive  branchwide 

(byCXaE) 

ethical  standards  for  their  employees. 

NRC  Employees  (5 

04/13/94  59  FR  17457 

Timetable: 

CFRCh.XLVIII) 
Fmal  Rule 
FOIC  Employees  (5 

Action 

Data         FRCHe 

07/12/94  58  FR  35480 

CFR  Ch.  XXII) 

FTC  Employees  (5 

05/27/93  58  FR  30695 

NPRM 

CFRCh.XLVII) 

NASA  Employees  (5 

091^28/94  59FR49335 

Interim  Fmal  Rule 

CFRCh.UX) 

OPIC  Employees  (5 

06/17/93  58  FR  33319 

FRTIB  Employees  (5 

10106/94  59  FR  50616 

CFR  Ch.  XXXIII) 

■£ 

CFRCh.LXXIV) 

Intenm  Fmal  Rule 

Education  Employees 

01/30/95  60  FR  5816 

Treasury  Employees 

08/03/93  58FR41193 

(5CFRCh.UII) 

(5  CFR  Ch.  XXI) 

Additional  5  CFR 

02/02/95  60FR6390 

NPRM 

2635.403(a)  and 

ICC  Employees  (5 

08/06/93  58FR419e9 

2635.803  Grace 

CFR  Ch.  XL)  Fmal 

Period  Extension 

Rule 

(by  OGE) 

PRO  Employees  (5 

06/12/93  58  FR  42839 

0MB  Employees  (5 

03/07/95  60  FR  12386 

CFR  Ch.XLVI)  Final 

CFRCh.LXXVII) 

Rule 

Fmal  Rule 

DoD  Employees  (5 

09/10«3  58  FR  47619 

USPS  Employees  (5 

03/27/95  60  FR  15700 

CFR  Oi.  XXVI) 

CFR  Ch.  LX) 

Interim  Fmal  Rule 

Eximbank  Employees 

04/07/95  60  FR  17625 

CFTC  Employees  (5 

10/12/93  58  FR  52637 

(5CFRCh.UI) 

CFR  Ch.XU)  Fmal 

FDIC  Employees  (5 

04/25/95  60  FR  20171 

Rule 

CFR  Ch.  XXII) 

lAF  Employees  (5 

01/27/94  59  FR  3771 

Treasury  Employees 

05/05/95  60FR22248 

CFR  Ch.LXIII)  Final 

(5  CFR  Ch.  XXI) 

Rule 

Fmal  Rule 

75392 
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OGE 


Action 


Date 


FR  en* 


FCSIC  Emptoyees  (5 

CFR  Ch.  XXX) 
FCA  Employees  (5 

CFR  Ch  XXXI) 
HUD  Employees  (5 

CFR  Ch.  LXV) 
OPIC  Employees  (5 

CFR  Ch  XXXIII) 

Final  Rule 
USPS  Employees  (5 

CFR  Ch.  LX)  Final 

Rule 
FCA  Emptoyees  (5 

CFR  Ch.  XXXI) 

Final  Rule 
CX3E  Concurrence  in 

FCA  Employees  (5 

CFR  Ch.  XXXI) 

Final  Rule 
BGFRS  Emptoyees  (5 

CFR  Ch.  LVIII) 
Further  5  CFR 

2635.403(a)  and 

2635  803  Grace 

Period  Extension 

(by  OGE) 
FCSIC  Emptoyees  (5 

CFR  Ch.  XXX)  Final 

Rule 
EEOC  Employees  (5 

CFRCh.LXII) 

TVA  Emptoyees  (5 
CFR  Ch.  LXIX) 

DOE  Employees  (5 
CFR  Ch.  XXIII) 

FDIC  Employees  (5 

CFR  Ch.  XXII) 

Amendment 
HUD  Employees  (5 

CFR  Ch.  LXV) 
0PM  Emptoyees  (5 

CFR  Ch.  XXXV) 
HHS  Employees  (5 

CFR  Ch.  XLV) 
FMSHRC  Employees 

(SCFRCh.LXXIV) 

DOT  Emptoyees  (5 

CFR  Ch.  L) 
EPA  Employees  (5 

CFRCh.UV) 
NARA  Emptoyees  (5 

CFRCh.LXVI) 


06/12/95  60  FR  30773 
06/12/95  60  FR  30778 
06/30/95  60  FR  34420 
07/21/95  60  FR  37555 

09/11/95  60  FR  47240 

09/13/95  60  FR  47453 

12/06/95  60FR62319 

12/19/95  60  FR  65249 
12/27/95  60  FR  66857 

02/06/96  61  FR  4349 

02/26/96  61  FR  7065 

05/06/96  61  FR  201 17 

07/05/96  61  FR  35085 

07/09/96  61  FR  35915 


07/09/96 

61  FR  36246 

07/16/96 

61  FR  36993 

07/30/96 

61  FR  39756 

07/31/96 

61  FR  39869 

07/31/96 

61  FR  39901 

08/02/96 

61  FR  40500 

08/05/96 

61  FR  40505 

Action 


Further  /Additional  5 

CFR  2635  403(a) 

and  2635.803  Grace 

Period  Extension 

(by  OGE) 
FERC  Emptoyees  (5 

CFR  Ch.  XXIV) 
BGFRS  Employees  (5 

CFR  Ch.  LVIII)  Final 

Rule 
FCC  Emptoyees  (5 

CFR  Ch  XXIX) 
GSA  Emptoyees  (5 

CFR  Ch.  LVII) 
DOL  Emptoyees  (5 

CFR  Ch.  XLII) 
DOJ  Emptoyees  (5 

CFR  Ch  XXVIII) 
NSF  Emptoyees  (5 

CFR  Ch.  XLIII) 
CPSC  Employees  (5 

CFR  Ch.  LXXI) 
FDIC  Emptoyees  (5 

CFR  Ch.  XXII) 

Amendment 
NLRB  Employees  (5 

CFR  Ch.  LXI) 
DOJ  Emptoyees  (5 

CFR  Ch.  XXVIII) 

Final  Rule 
DOJ  Emptoyees  (5 

CFR  Ch.  XXVIII) 

Final  Rule 

Correction 
0PM  Employees  (5 

CFR  Ch.  XXXV) 

Interim  Rule 

Correction 
EEOC  Employees  (5 

CFR  Ch.  LXII)  Final 

Rule 
0PM  Employees  (5 

CFR  Ch.  XXXV) 

Final  Rule 
DOI  Employees  (5 

CFR  Ch.  XXV) 
DOI  Employees  (5 

CFR  Ch.  XXV) 

Interim  Final  Rule 

Correction 
DOI  Emptoyees  (5 

CFR  Ch  XXV) 

Interim  Final  Rule 

Correction 


08/07/96  61  FR  40950 


08/23/96 
10/16/96 

10/31/96 
11/01/96 
11/06/96 
11/25/96 
11/25-W 
12/13/96 
01/27/97 

02/12/97 
05/02/97 


61  FR  43411 
61  FR  53827 

61  FR  56109 
61  FR  56399 
61  FR  57281 
61  FR  59811 
61  FR  5981 5 

61  FR  65457 

62  FR  3771 

62  FR  6445 
62  FR  23941 


06/11/97  62  FR  31865 


06/17/97  62  FR  32859 


07/08/97 

08/11/97 

10/16/97 
04/15/98 


62  FR  36447 
62  FR  42897 

62  FR  53713 

63  FR  18501 


04/24/98  63  FR  20447 


Long-Term  Actions 


FR  Cite        Action 


Date 


FR  Cite 


06/24/98  63  FR  34258 


DOI  Employees  (5 

CFR  Ch.  XXV)  Final 

Rule 
FTC  Employees  (5 

CFR  Ch.  XLVII) 

Final  Rule 

/Vmendments 
DOL  Employees  (5 

CFR  Ch.  XLII)  Final 

Rule 
USDA  Employees  (5 

CFRCh.LXXIII) 

Interim  Final  Rule 
USDA  Employees  (5 

CFRCh.LXXIII) 

Interim  Final  Rule 

Correction 
USDA  Employees  (5 

CFR  Ch.  LXXIII) 

Final  Rute 
Treasury  Employees 

(5  CFR  Ch.  XXI) 

Final  Rule 

Amendments 
NASA  Employees  (5 

CFR  Ch.  LIX)  Final 

Rule  Amendments 
DOT  (FAA) 

Employees  (5  CFR 

Ch.  L)  Final  Rule 

Anriendments 
Treasury  (OCC) 

Employees  (5  CFR 

Ch.XXI)  Final  Rule 

Amendments 
USDA  (FSA) 

Emptoyees  (5  CFR 

Ch.  LXXIII)  Final 

Rule  Amendments 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  E.  Gressman, 
Senior  Associate  C^neral  Counsel, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue  NW., 
Washington,  DC  20005-3917 
Phone:  202  208-8000 
TDD  Phone:  202  208-8025 
Fax:  202  208-8037 

RIN:  3209-AA15 


08/12/98  63  FR  43069 


12/30/99  64  FR  73852 


03/24/00  65  FR  15825 


04/20/00  65  FR  21239 


10/02/00  65  FR  58635 


02/01/01   66  FR  8505 


11/27/01   66  FR  59135 


12/03/01   66  FR  60139 


07/17/02  67  FR  46840 


09/16/02  67  FR  58319 


12/00/03 


Federal  Register /Vol.  67.  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


75393 


Office  of  Government  Ethics  (OGE) 


Completed  Actions 


3665.  TESTIMONY  BY  OGE 
EMPLOYEES  AND  PRODUCTION  OF 
OFFiaAL  RECORDS  IN  LEGAL 
PROCEEDINGS 

Priority:  Other  Significant 

Legal  Authority:  5  USC  app.  Ethics  in 
Government  Act  of  1978 

CFR  Citation:  5  CFR  2608  (New) 

Legal  Deadline:  None 

Abstract:  This  final  rule  set  forth  OGE 
procedures  for  responding  to  subpoenas 
and  other  requests  and  demands  for 


testimony  by  OGE  employees  and 
docvunentary  production  relating  to 
official  OGE  information  and  records  in 
legal  proceedings  in  which  OGE  is  not 
a  party  (Touhy  regulations). 

Timetable: 


Action 


Data 


FR  Cite 


09/24/01   66  FR  48824 
11/23/01 


NPRIM 

NPRM  Comment 

Period  End 
Final  Rule  05/21/02  67  FR  35709 

Regulatory  Flexibility  Analysis 
Required:  No 


Government  Levels  Affected:  Federal 

Agency  Contact:  William  E.  Gressman, 
Senior  Associate  General  Counsel, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue  NW., 
Washington.  DC  20005-3917 
Phone:  202  208-8000 
TDD  Phone:  202  208-8025 
Fax:  202  208-8037 

RIN:  3209-AA23 

[FR  Doc.  02-25198  Filed  12-06-02;  8:45  am] 
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OFHCE  OF  MANAGEMENT  AND  BUDGET  (0MB) 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

5  CFR  Ch.  IH  and  48  CFR  Ch.  01 

Fadaral  Regulations;  OMB  Circulars, 

OFPP  Policy  Letters,  and  CASB  Cost 

Accounting  Standards  included  In  the 

Semiannual  Agenda  of  Federal 

Activities 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  is  publishing  its 
semiannual  agenda  of  upcoming 
activities  for  OMB  Circulars,  Office  of 
Federal  Procurement  Policy  (OFPP) 
Policy  Letters,  and  Cost  Accounting 
Standards  Board  (CASB)  Cost 
Accounting  Standards. 

OMB  Circulars  and  OFPP  Policy 
Letters  are  published  in  accordance 


with  OMB's  internal  procedures  for 
implementing  Executive  Order  12866 
(October  4,  1993.  58  FR  51735).  OMB 
Policy  guidelines  are  issued  imder 
authority  derived  firom  several  sources 
including:  subtitles  1. 11.  and  V  of  title 
31.  United  States  Code;  Executive  Order 
11541;  and  other  specific  authority  as 
cited.  OMB  Qrculars  and  OFPP  Policy 
Letters  communicate  guidance  and 
instructions  of  a  continuing  nature  to 
executive  branch  agencies.  As  such, 
most  OMB  Circulars  and  OFPP  Policy 
Letters  are  not  regulations.  Nonetheless, 
because  these  issuances  are  typically  of 
public  interest,  they  are  generally 
published  in  the  Federal  Register  in 
both  proposed  (for  public  comment)  and 
final  stages.  For  this  reason,  they  are 
presented  below  in  the  standard  format 
of  "premie."  "proposed  rule,"  and 
"final  rule"  stages. 

CASB  Cost  Accoimting  Standards  are 
issued  under  authority  derived  from  41 


U.S.C.  422.  Cost  Accounting  Standards 
are  rules  governing  the  measurement, 
assignment,  and  allocation  of  costs  to 
contracts  with  the  United  States 
Government. 

For  purposes  of  this  agenda,  we  have 
excluded  directives  that  outline 
procedures  to  be  followed  in  connection 
with  the  President's  budget  and 
legislative  programs  and  directives  that 
affect  only  the  internal  functions, 
management,  or  personnel  of  Federal 
agencies. 

FOR  FURTHER  INFORMATKW  CONTACT:  See 
agency  person  listed  for  each  entry  in 
the  agenda,  c/o  Office  of  Management 
and  Budget,  Washington,  DC  20503.  On 
the  overall  agenda,  contact  Stephen  A. 
Weigler,  (202)  395-4855.  at  the  above 
address. 

Dated:  August  22,  2002. 
Stephen  A.  Weigler, 

Deputy  Assistant  Director  for  Administration. 


Office  of  Management  and  Budget— Proposed  Rule  Stage 


3667 
3668 


Revision  of  OMB  Circular  A- 127  To  Inriptement  ttie  Federal  Financial  Managenient  Improvernent  Act  (FFMIA)  and 

To  Reflect  Updated  Financial  Management  Polictes  

Accounting  for  ttie  Cost  of  Post-Retirement  Benefit  Plans  (Health  Care) 

Policies  on  Management  of  Federal  Information  Resources  (OMB  Circular  A-130) 


0348-AB46 
0348-AB54 
0348-AB55 


Office  of  Management  and  Budget— Long-Term  Actions 


SequerKe 
number 


3669 


Title 


Federal  Participation  in  the  Developmeni  and  Use  of  Volunteer  Consensus  Standards  and  in  Confomiity  Assess- 
ment Activities  (OMB  Circular  A-119)  


(Regulation 

Identification 

Number 


0348-AB53 


Office  of  Management  and  Budget  (OMB) 


Proposed  Rule  Stage 


3666.  REVISION  OF  OMB  CIRCULAR 
A-127  TO  IMPLEMENT  THE  FEDERAL 
RNANOAL  MANAGEMENT 
IMPROVEMENT  ACT  (FFMIA)  AND  TO 
REFLECT  UPDATED  HNANOAL 
MANAGEMENT  POLICIES 

PrfcNity:  Substantive,  Nonsignificant 


I  Authority:  31  USC  503  et  seq. 
Chief  Financial  Officer's  Act  of  1990; 
PL  104-208,  Federal  Financial- 
Management  Improvement  Act  of  1996; 
31  USC  3111 


CFR  Citation:  Not  Yet  Determined 

Lagal  Deadline:  None 

Abstract:  The  Federal  Financial 
Management  Improvement  Act  (FFMIA) 
of  1996  requires  that  financial 
management  systems  at  each  Federal 
agency  covered  by  the  CFOs  Act, 
substantially  comply  with  Federal 
financial  management  systems 
requirements,  applicable  Federal 
accounting  standards,  and  the  U.S. 
Government  Standard  General  Ledger  at 


the  transaction  level.  The  revisions  are 
to  incorporate  this  and  other  policy 
updates  since  the  1993  issuance  of  the 
last  revision  to  A-127. 

Timetable: 


IM»»      FR  CNa 


Proposed  Revision 
Final  Revision 


11AXV02 
03/00/03 


ftogulatory  Flexlt>illty  Analysis 

J:  No 


Govsrmnsnt  Lsvsis  Affsctsd:  Federal 
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OMB 

Proposed  Rule  Stage 

Fsderslism:  Undetermined 

Agsncy  Contsct:  Jean  Holcombe,  Office 

of  Federal  Financial  Management, 

Office  of  Management  and  Budget, 

Room  6025,  NEOB,  725  17th  Street 

NW.,  Washington,  DC  20503 

Phone:  202  395-5048 

Email:  jholcombe@omb.eop.gov 

RIN:  0348-AB46 

3667.  ACCOUNTING  FOR  THE  COST 
OF  POST-RETIREMENT  BENEFIT 
PLANS  (HEALTH  CARE) 

Priority:  Substantive,  Nonsignificant 

Lsgal  Auttwrlty:  41  USC  422 

CFR  Citation:  48  CFR  99 

Lsgal  Deadline:  None 

Abstract:  The  cost  accounting 
standards  board  is  proposing  a  new 
standard  that  provides  criteria  for 
measuring  the  costs  of  post-retirement 
benefit  plans,  assigning  the  measured 
costs  to  cost  accounting  periods,  and 
allocating  the  assigned  costs  to 
segments  of  an  organization. 


Tbnslabls: 


Action 


Date         FR  Cite 


10/05/00  65  FR  59504 
12/19/00 

03/00/03 


ANPRM 
/VNPRM  Comment 

Period  End 
NPRM 

Rsgulatory  Flsxll>lllty  Analysis 
Rsquirsd:  No 

Govemmsnt  Levels  Affsctsd:  None 

Agsncy  Contact:  Richard  C.  Loeb, 
Executive  Secretary,  Cost  Accounting 
Standards  Board,  Office  of  Management 
and  Budget,  Room  9013,  NEOB,  725 
17th  Street  NW.,  Washington,  DC  20503 
Phone:  202  395-4550 
Fax:  202  395-5105 

RIN:  0348-AB54 


3668.  POUCIES  ON  MANAGEMENT  OF 
FEDERAL  INFORMATION 
RESOURCES  (OMB  CIRCULAR  A-130) 

Priority:  Substantive,  Nonsignificant 

Lsgsl  Auttiority:  PL  104-106 

CFR  Citation:  Not  Yet  Determined 


Lsgsl  Dssdlbis:  None 

Abstrset:  OMB  Circular  A-130 
establishes  policy  for  the  management 
of  Federal  information  resoiut:es,  and 
includes  procedural  and  analytic 
guidelines  for  implementing  aspects  of 
these  policies  as  appendices.  OMB  is 
reviewing  the  Circular  for  consistency 
with  the  Government  Information 
Security  Reform  Act. 

TimstsMs: 


Action 


FR  cue 


Proposed  Revision 
Final  Revision 


05AXV03 
09/00/03 


Rsgulstory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Kamela  White,  PoUcy 

Analyst.  Office  of  Management  and 

Budget,  Room  10236,  NEOB,  725  17th 

Street  NW.,  Washington,  DC  20503 

Phone:  202  395-3785 

Fax:  202  395-5167 

Email:  kgwhite@omb.eop.gov 

RIN:  0348-AB55 


Office  of  Management  and  Budget  (OMB) 


Long-Term  Actions 


3669.  FEDERAL  PARTlCtPATK)N  IN 
THE  DEVELOPMENT  AND  USE  OF 
VOLUNTEER  CONSENSUS 
STANDARDS  AND  IN  CONFORMITY 
ASSESSMENT  ACnVITIES  (OMB 
aRCULAR  A-119) 

Priority:  Substantive,  Nonsignificant 

Lsgal  AuttKKity:  31  USC  llll;  PL  104- 
113 

CFR  Citation:  Not  Yet  Determined 

Lsgal  Dsadlins:  None 

Abstrset:  OMB  Circular  A-119. 
"Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Consensus  Standards,"  contains 
reporting  requirements  regarding 
agency  use  of  government-unique 


standards  and  voluntary  consensus 
standards  along  with  agency 
participation  in  voluntary'consensus 
standards  bodies.  The  Circular  instructs 
agencies  to  use  voluntary  consensus 
standards  in  lieu  of  government-unique 
standards  in  their  procurement  and 
regulatory  activities,  except  where 
inconsistent  with  law  or  otherwise 
impractical.  Language  in  A-119  calls  on 
OMB  to  review  the  Circular  for 
effectiveness  three  years  from  the  date 
of  issuance  (February  1998j. 

Tintstsbls: 


Action 


Date  FR  Cite 


Proposed  Revision 
Final  Revision 


12/00/04 
04AXV05 


Rsgulatory  FIsxibiiity  Ansiysis 
Rsquirsd:  No 

Govsmmsnt  levels  Affected:  None 

Agency  Contsct:  Jacqueline  Zeiher, 

Policy  Analyst,  Office  of  Management 

and  Budget,  Room  10236,  NEOB,  725 

17th  Street  NW.,  Washington,  DC  20503 

Phone:  202  395-4638 

Fax:  202  395-4638 

Email:  jzeihei€)omb.eop.gov 

RIN:  0348-AB53 

(FR  Doc.  02-23893  Filed  12-06-02;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRCh.! 

Regulatory  Agenda 

agency:  Office  of  Personnel 

Management. 

action:  Semiannual  regulatory  agenda. 


summary:  The  following  Office  of 
Personnel  Management  (OPM) 
regulations  are  scheduled  for 
development  or  review  from  October  1 . 
2002  through  September  30,  2003.  This 
agenda  carries  out  OPM's 
responsibilities  to  publish  a  semiannual 


agenda  under  Executive  Order  1 2866 
"Regulatory  Plarming  and  Review"  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  This  publication  in  the 
Federal  Register  does  not  impose  a 
binding  obligation  on  the  Office  of 
Personnel  Management  with  regard  to 
any  specific  item  on  the  agenda. 
Regulatory  action  in  addition  to  the 
items  listed  is  not  precluded. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Jacquline  D.  Carter,  (202)  606-1973. 

SUPPLEMENTARY  INFORMATK)N:  For  this 
edition  of  OPM's  regulatory  agenda,  the 
Statement  of  Regulatory  Priorities 
appears  in  part  II  of  this  issue  of  the 
Federal  Register. 


OPM  has  begun  a  comprehensive, 
systematic  review  of  its 
Govemmentwide  persoimel  regulations. 
OPM  has  undertaken  this  initiative  to 
make  the  regulations  more  readable 
wherever  possible,  to  eliminate 
duplication,  and  to  weed  out  obsolete 
references.  OPM  will  incorporate  any 
necessary  substantive  changes  as  part  of 
this  project.  OPM  intends  to  publish  the 
revised  regulations  as  proposed 
regulations  during  the  coming  year. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 
Director 


Office  of  Personnel  Management— Proposed  Rule  Stage 


Sequence 
Number 


Title 


3670 
3671 
3672 
3673 
3674 
3675 
3676 
3677 
3678 
3679 
3680 
3681 
3682 
3683 
3684 
3685 
3686 
3687 
oooo 


ami 

3092 
3693 


Emptoyment  in  the  Excepted  Service  - 

Probation  on  Initial  Appointment  to  a  Competitive  Position 

Reemployment  Priority  List  - 

Amendment  to  Selective  Service  Registration  Requirements 

Ment  Promotion  and  Intemal  Placement  

Other  Than  Full-Time  Employment  (Part-Time,  Seasonal,  Intermittent)  

Order  of  Release  from  Competitive  Level  

Re-Emptoyment  Rights  

Training 

Personnel  Management  Research  Progranris  and  Demonstration  Projects 

Coverage  of  the  General  Schedule.  Position  Classification  Appeals,  Definitions,  and  Effective  Dates  

Superior  Qualifications  Appointments  

Job  Grading  Reviews  and  Appeals  of  Federal  Wage  System  Employees  

Miscellaneous  Changes  in  Pay  and  Leave  Regulations 

Reemployment  of  Military  and  Civilian  Retirees  To  Meet  Exceptional  Employment  Needs 

Retirement;  Credit  for  Military  Service  

Retirement.  Stale  Inconrie  Tax  Withholding  Instrumentalities 

Retirement;  Debt  Collection  ;••• 

Retirement;  Court  Orders  Awarding  Survivor  Annuities;  Connecting  or  Supplementing  the  First  Order  Dividing  Mar- 
ital Property 

Retirement;  FERS  Electioos  of  Coverage  

Federal  Employees'  Group  Life  Insurance  Program:  Miscellaneous  Changes  and  Clarifications 

Federal  Employees  Health  Benefits  Program;  Continuing  FEHB  Coverage  Into  Retirement 

Implementation  of  the  Administrative  Simplification  Provisions  of  the  Health  Insurance  Portability  and  Account 
ability  Act  of  1996  for  the  Federal  Employees'  Health  Benefits  Program  

Finanaal  Sanctions  of  Health  Care  Providers  in  the  Federal  Employees'  Health  Benefits  Program  _ 

Federal  Employees'  Health  Benefits  Acquisition  Regulation;  Large  Provider  Agreements.  Subcontracts,  and  Mis 
cellaneous  Changes  

Implementation  of  Additional  Cost  Principles  in  the  Federal  Employees'  Health  Benefits  Program 


Regulation 

Identification 

Numt>er 


3206- AH83 

3206-AI47 

3206-AI34 

3206-AI52 

3206-AI20 

3206-AI22 

3206-AI96 

3206-AI19 

3206-AJ19 

3206-AJ67 

3206-AH38 

3206-AIOO 

3206-AI14 

3206-AJ59 

3206-AI32 

3206-AG58 

3206- AH62 

3206-AE72 

3206-AG28 
3206-AG96 
3206-AG63 
3206-AI62 

3206-AJ45 
3206-AJ42 

3206-AJ20 
3206-AJ10 


Office  of  Personnel  Management— Final  Rule  Stage 


Sequence 
NumtMr 


3697 


Title 


Excepted  Service— Career  and  Career-CorKMional  Employment  

Excepted  Service— Schedule  A  Authority  for  Chinese,  Japanese,  and  Hindi  Interpreters 

Time-ln-Grade  Restnctions  

Reasonat>le  Accomnrxxlation  Language  for  Vacancy  Announcements 


Regulation 

Identification 

Number 


3206-AJ28 
3206-AJ43 
3206-AG06 
3206-AJ11 
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Office  of  Personnel  Management — Final  Rule  Stage  (Continued) 


Sequence 
Number 


Title 


Regulation 

Identification 

Number 


3700 
3701 
3702 
3703 
3704 
3705 
3706 
3707 
3708 
3709 
3710 
3711 
3712 
3713 
3714 
3715 
3716 
3717 

3718 
3719 

3720 
3721 
3722 
3723 
3724 

3725 
3726 

3727 
3728 
3729 

3730 


Recruitment  and  Selection  Tlwough  Competitive  Examination  

Promotion  and  Intemal  Placement;  Accelerated  Qualifications , - 

Awards '. 

Official  Duty  Station  Determinations  for  Pay  Purposes 

Pay  Under  the  General  Schedule;  Subpart  F— Locality-Based  Comparat)illty  Payments 

Prevailing  Rate  Systems;  Definition  of  Santa  Clara,  California,  Nonappropriated  Fund  Wage  Area 

Prevailing  Rate  Systems;  Change  in  Federal  Wage  System  Sun^ey  Job 

Prevailing  Rate  Systems;  Redefinition  of  the  Scranton-Wilkes-Barre,  PA.  Appropriated  Fund  Wage  Area  

Basic  Pay  for  Employees  of  Temporary  Organizations 

Grade  and  Pay  Retention 

Pay  Administration;  Availability  Pay  for  Criminal  Investigators  

Premium  Pay  Limitations „ '. 

Administratively  Uncontrollable  Overtime  Pay „ 

Retention  Allowances 

Voluntary  Separation  Incentive  Repayment  Waivers  

Retirement;  Coverage — Nonappropriated  Fund  Instmmentalities 

Coverage  for  Certain  Employees  of  ttie  District  of  Columt>ia 

Retirement,  Health,  and  Life  Insurance  Coverage  for  Certain  Employees  of  the  DiaXncX  of  Cotumbia  Under  ttw  Dis- 
trict of  Coiumt>ia  Courts  and  Justice  Technical  Corrections  Act  of  1998  

Law  Enforcement  Officer  and  Firefighter  Retirement  

Continuation  of  Eligibility  for  Certain  Civil  Service  Benefits  for  Former  Federal  Employees  of  the  Civilian  MarKs- 
manship  Program  

Correction  of  Retirement  Coverage  Errors  Under  the  Federal  Erroneous  Retirement  Coverage  Correction  Act 

Retirement;  General  Administration  

Retirement;  FERS  Basic  Annuity 

Federal  Employees'  Group  Life  Insurance:  Removal  of  Prentiums  and  Age  Bands  from  Regulations 

Federal  Employees'  Health  Benefits  Program:  Payment  of  Premiums  for  Periods  of  Leave  WittKxit  Pay  or  Insuffi- 
cient Pay : 

Federal  Employees'  Health  Berwfits  Program:  Effective  Dates 

Implementation  of  Premium  Conversion  for  Executive  Brarx:h  Federal  Employees  Participatirtg  in  the  Federal  Em- 
ployees' Health  Benefits  (FEHB)  Program 

Federal  Employees'  Health  Benefits  Children's  Equity  

Debamnents  and  Suspensions  of  Health  Care  Providers  From  the  Federal  Employees'  Health  Benefits  Program  .... 

Implementation  of  Flexible  Spending  Accounts  for  Executive  Branch  Federal  Employees  Participating  in  the  Fed- 
eral Employees  Health  Benefits  Program  

Federal  Employees'  Group  Life  Insurance  Federal  Acquisition  Regulation — 


3206-AJ52 

3206-AG19 

3206-AJ65 

3206-AH84 

3206-AJ62 

3206-AJ61 

3206-AJ63 

3206-AJ64 

3206-AJ47 

3206- AI88 

3206-AJ49 

3206-AJ56 

3206-AJ57 

3206-AJ48 

3206-AG20 

3206- AH57 

3206-AI02 

3206-AI55 
3206-AJ39 

3206-AJ55 
3206-AJ38 
3206- AI83 
3206-AE73 
3206-AJ46 

3206-AG66 
3206-AI37 

3206-AJ17 
3206-AJ34 
3206-AD76 

3206-AJ66 
3206-AI65 


Office  of  Personnel  Management — Long-Temn  Actions 


Sequence 
Number 


TWe 


Regulation 

Identification 

Number 


3731 
3732 
3733 


Personrtel  Security  and  Related  Programs 

Investigations 

Govemmentwide  Debarment  arxl  Suspension  (Nonprocurement) 


3206-AC21 
3206-AB92 
3206-AJ31 


Office  of  Personnel  Management— Completed  Actions 


3734 
3735 
3736 
3737 
3738 


Excepted  Service— Schedule  A  Authority  for  Nontemporary  Part-Time  or  Intermittent  Positions 

Prevailing  Rate  Systems;  Definition  of  San  Joaquin  County,  California,  to  a  fMonappropriated  Fund  Wage  Area 

Prevailing  Rate  Systems;  Change  in  the  Survey  Cyde  for  the  Portland.  Oregon,  Wage  Area 

Pay  for  Administrative  Appeals  Judge  Positions  ~ 

Repeal  of  Dual  Compensation  Reduction  for  Military  Retirees 


3206-AJ06 
3206-AJ35 
3206-AJ60 
3206-AJ44 
3206- AI92 
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Office  of  Personnel  Management— Completed  Actions  (Continued) 


3739 

3740 
3741 


Cosl-o«-Living  Allowances  (Nonfoceign  Areas);  Commissary/Exchange  Rates;  Survey  Frequency;  Gradual  Re*jc- 

tions  

Cost-o(-Living  Allowances  (r4onforeign  Areas);  Methodology  Changes 

Suspension  o«  Enrollment  in  the  Federal  Employees'  Health  Benefits  Program  To  Enrol  in  ttie  CHAMPVA  or 

TRICARE  Programs 

Office  of  Personnel  Management— Discontinued  Entries 


Regulation 

kJermication 

Number 


3206-AJ40 
3206-AJ41 

3206-AJ36 


Regulation 

Identification 

Numtier 


3206- AH86 
3206-AI44 


Title 


Holidays  and  Premium  Pay 
Miscellaneous  Leave  Regulations 


Date 


08/30/2002 
08/30/2002 


Comments 


Withdrawn 
Withdrawn 


Office  of  Personnel  Management  (0PM) 


3670.  EMPLOYMENT  IN  THE 
EXCEPTED  SERVICE 

Priority:  Substantive,  Nonsignificant 


Aultiortty:  5  USC  1302:  5  USC 
3301;  5  USC  3302;  5  USC  8151;  EO 
10577 

CFR  Citation:  5  CFR  302 

l.egal  Deadline:  None 

Abstract:  The  revised  regulations  will 
make  it  easier  for  agencies  to 
understand  how  to  run  the  excepted 
service  employment  system,  so  they 
can  create  better  and  more  efficient 
employment  procedures. 

Timetabis: 


Action 


FR  OH* 


NPRM 


04/OQm 


Regulatory  Flexibility  Analysis 
Raquirsd:  No 

Govemmsnt  Levels  Affected:  None 

Agency  Contact:  Tina  Vay, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington,  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0390 

RM:  3206-AH83 


3671.  PROBATION  ON  INITIAL 

APPOINTMENT  TO  A  COMPETTTIVE 
POSITION 

Priority:  Other  Significant 

Legsl  Auttwrlty:  5  USC  3321 

CFR  Citation:  5  CFR  315,  subpart  H 

Legal  Desdiine:  None 

Abstract:  This  regulation  will  permit 
agencies  to  use  a  competitive  service 
probationary  period  of  up  to  three 
years,  when  the  work  of  the  position 
cannot  be  properly  evaluated  in  only 
one  year.  It  will  also  establish  one  year 
as  the  minimum  probationary  period. 


FR  Cite 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Afteclsd:  None 

Agency  Contact:  Linda  Watson, 
Employment  Service,  Examining  and 
Qualification  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington,  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0023 
Email:  lmwatson9opm.gov 

BIN:  3206-AI47 


Pix>po8ed  Rule  Stage 


3672.  REEMPLOYMENT  PRIORITY 

UST 

Priority:  Other  Significant 

Legal  Auttwrlty:  5  USC  1315;  5  USC 

8151 

CFR  Citation:  5  CFR  330,  subpart  B 

Legal  Deadline:  None 

AlMtract:  The  Office  of  Personnel 
Management  is  proposing  regulations 
covering  the  operation  and 
administration  of  the  Reemployment 
Priority  List  (RPL).  The  RPL  provides 
competitive  service  employees, 
separated  by  reduction  in  force,  with 
the  first  opportxinity  for  reemployment 
in  their  former  agency  over  candidates 
who  do  not  work  for  the  agency.  The 
RPL  also  provides  the  same  priority  to 
former  employees  who  were  separated 
or  downgraded  because  of  a 
compensable  injury  or  disability  and 
have  fully  recovered  more  than  one 
year  after  compensation  began.  These 
proposed  regulations  would  update 
RPL  procedures  in  order  to  assist 
agencies  in  providing  displaced 
employees  with  maximum 
reemployment  opportunities. 

TlmetaMa: 


Action 


FR  CMa 


NPRiui  ^2Joonz 

Regulalory  Flsxlbinty  Analysis 
Requlrsd:No 

SmaN  EntMas  Affsdad:  No 

Qovemmant  Lsvala  Aflsclsd:  None 
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Agency  Contact:  Jacqueline  Yeatman, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0960 
Fax:  202  606-2329 

RIN:  3206-AI34 


3673.  AMENDMENT  TO  SELECTIVE 
SERVICE  REGISTRATION 
REQUIREMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  3328 

CFR  Citation:  5  CFR  300 

Legal  Deadline:  None 

Abstract:  Delegates  to  agencies' 
determination  whether  a  Federal  job 
applicant's  failure  to  register  with  the 
Selective  Service  was  knowing  and 
willful.  This  change  is  authorized  by 
an  amendment  to  5  U.S.C.  3328. 

Timetable: 


Timetsbie: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
NPRM 


03/29/99  64  FR  14842 
04/28/99 


12/00/02 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Larry  Lorenz, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0830 

RIN:  3206-AI52 

3674.  MERIT  PROMOTION  AND 
INTERNAL  PLACEMENT 

Priority:  Other  Significant 

Legal  Authority:  5  USC  3301;  5  USC 
3302 

CFR  Citation:  5  CFR  316;  5  CFR  335 

Legal  Deadline:  None 

Abstract:  In  an  effort  to  streamline 
selection  procedures  and  provide 
agencies  with  greater  flexibility,  the 
Office  of  Personnel  Management  (OPM) 
is  proposing  to  revise  the  regulations 
covering  merit  promotion  and  internal 
placement.  These  regulations  will 
provide  a  framework  within  which 
agencies  may  develop  merit-based 
programs  for  internal  selections. 


Action 


Dele         FR  OtB 


NPRM 


12/00/02 


Regulatory  Flexibliity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Karen  Jacobs, 
Employment  Service,  Staffing  and 
Restructiuing  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0023 

RIN:  3206-AI20 


3675.  OTHER  THAN  FULL-TIME 
EMPLOYMENT  (PART-TIME, 
SEASOtlAL,  INTERMITTENT) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  3301 

CFR  Citation:  5  CFR  340;  5  CFR  110 

Legal  Deadline:  None 

Abstract:  Grants  agencies  and 
employees  more  flexibility  by  clarifying 
agency  authority  to  schedule  part-time 
employees  on  a  pay  period,  rather  than 
weekly,  basis;  defines  job  sharing; 
modifies  seasonal  employment. 

Timetable: 


Action 


Dste         FR  Cite 


NPRM 


01/00/03 


Regulatory  Flexibliity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Diicae  Tyrrell, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management,  9th  Floor,  1900 
E  Street  NW.,  Washington,  DC  20415 
Phone:  202  606-0960 
Fax:  202  606-2329 

RIN:  3206-AI22 

3676.  ORDER  OF  RELEASE  FROM 
COMPETTTIVE  LEVEL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  1302;  5  USC 
3502;  5  USC  3503 

CFR  Citation:  5  CFR  351 

Legal  Deadline:  None 

Abstract  The  Office  of  Personnel 
Management  is  proposing  retention 
regulations  covering  the  order  in  which 


agencies  release  competing  employees 
from  their  competitive  levels  in  a 
reduction  in  force. 

Timetable: 


Action 


Dele  FR  Cite 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  A.  Glennon, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0960 
Fax:  202  606-2329 

RIN:  3206-AI96 

3677.  RE-EMPLOYMENT  RIGHTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  3582;  5  USC 
3301;  PL  103-296 

CFR  Citation:  5  CFR  352 

Legal  Deedline:  None 

Abstract:  Updates  provisions  to 
conform  to  law  allowing  employees 
assigned  to  international  organizations 
imder  certain  conditions  to  maintain 
FERS  and  FICA  retirement  coverage; 
ciurent  regulations  only  mention  CSRS 
retirement. 

Timetable: 


Action 


DMe         FR  Cite 


NPRM 


03/00/03 


Regulatory  Flexibility  Analyals 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mike  Mahoney, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0023 

RIN:  320&-AI19 

3678.  TRAINING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  4118 

CFR  Citation:  5  CFR  410 

Legal  Deadline:  None 

Abstract:  Section  410.309  of  tide  5. 
CFR  (continued  service  agreements) 
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Proposed  Rule  Stage 


and  5  CFR  410.404  (expenses  of 
training  and  meetings)  need 
clarification.  5  CFR  410.309,  as  written, 
omits  allowance  for  agency  heads  to 
delegate  authority  to  define 
requirements  for  continued  service.  It 
also  omits  circimistances  when  the 
requirement  for  continued  service  can 
be  waived,  which  has  caused  confusion 
for  agencies  in  developing  their 
continued  service  agreements. 
Amending  5  CFR  410.309  returns  to  the 
regulation  language  removed  in  1996. 
The  deletion  had  the  unintended  effect 
of  limiting  agency  head  authority  in  the 
area  of  continued  service  agreements 
for  training.  With  increasing  interest  in 
academic  education  and  service 
agreements,  agencies  have  expressed 
concern  about  their  legal  authority  with 
regard  to  these  agreements. 

As  written.  5  CFR  410.404  does  not 
sufficiently  clarify  distinctions  between 
training  and  meetings.  5  U.S.C.  4109 
provides  agencies  authority  to  pay  the 
expenses  of  training.  5  U.S.C.  4110 
provides  them  authority  to  pay  the 
expenses  of  meetings.  However,  5  CFR 
410.404  blurs  the  distinctions  between 
these  two;  amending  it  would  make 
clear  the  distinctions  and  clarify 
conditions  under  which  a  meeting  may 
be  considered  training. 

Ttanetabte: 


Action 


Date  FR  CM* 


NPRM 


11/00/02 


Regulatory  FtexMiity  Analysis 
Required:  No 

Smell  Entities  Affected:  No 

Government  Levele  Affected:  None 

Agency  Contact:  La  Veen  Ponds.  Office 
of  Workforce  Relations.  Office  of 
Personnel  Management,  Office  of 
Human  Resource  Development,  1900  E 
Street  NW..  Washington,  DC  20415 
Phone:  202  606-1394 
Email:  lmponds@opm.gov 

RIN:  3206-AJ19 

3679.  •  PERSONNEL  MANAGEMENT 
RESEARCH  PIKXSRAMS  AND 
DEMONSTRATION  PROJECTS 

Priority:  Substantive,  Nonsignificant 

Legel  Auttiortty:  5  USC  4703 

CFR  Citation:  5  CFR  470 

Legel  Deedline:  None 

Abstract:  The  Personnel  Management 
Research  Programs  and  Demonstration 


Projects  regulations  require  revision  to 
increase  understanding,  clarify 
interpretation,  and  ease 
implementation.  Such  revisions  will 
enhance  the  freedom  to  manage  within 
the  Federal  Government  by  providing 
clarity  and  eliminating  ambiguities  in 
the  language  of  the  regulations  and 
making  clear  the  intent  and 
requirements  of  the  law.  The  revisions 
will  also  serve  to  streamline  the  current 
provisions  for  research  programs  and 
demonstration  projects  and  provide 
more  flexibility  to  agencies  for  testing 
and  establishing  alternatives  to  recruit, 
retain,  and  manage  a  high  quality 
workforce. 


Action 


FR  CM* 


NPRM 
Final  Action 


12/00/02 
03/00/03 


Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  EntHles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Paul  R.  Thompson, 
Office  of  Merit  Systems  Oversight  and 
Effectiveness,  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415 
Phone:  202  606-2820 
Fax:  202  606-3577 
Email:  hrinnovation@opm.gov 

RIN:  3206-AI67 

3680.  COVERAGE  OF  THE  GENERAL 
SCHEDULE,  POSITION 
CLASSIFICATION  APf>EALS, 
DEHNmONS,  AND  EFFECTIVE  DATES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  5  USC  5li2 

CFR  Citation:  5  CFR  511,  subpart  A; 
5  CFR  511.  subpart  F;  5  CFR  511, 
subpart  C 

Legal  Deadline:  None 

Abstract:  The  position  classification 
appeals  regulations  require  updating  to 
reflect  current  organizational 
nomenclature  following  a 
reorganization  within  OPM. 


Government  Levels  Affected:  None 

Agency  Contact:  Melissa  Dnmunond, 
Office  of  Merit  Systems  Oversight  and 
Effectiveness.  Office  of  Personnel 
Management,  1900  E  Street  NW.. 
Washington.  DC  20415 
Phone:  202  606-2530 
Fax:  202  606-2663 
Email:  fedclass-appeals®opm.gov 

RIN:  3206-AH38 

3681.  SUPERIOR  QUAUFICATIONS 
APPOINTMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  5333 

CFR  Citation:  5  CFR  531 

Legal  Deadline:  None 

Abstract:  Revises  regulations 
concerning  the  appointment  of  superior 
candidates  above  the  minimum  rate  of 
pay  for  General  Schedule  positions. 
Clarifies  and  modifies  what  agencies 
should  consider  when  making  these 
superior  qualifications  appointments. 

Timetable: 


Action 


FR  CM* 


NPRM 

11/0Q/O2 

NPRM  Comment 

01/OOA)3 

Period  End 

Final  Action 

02/00/03 

Regulatory  Flexibility  Analysis 
flsquired:  No 


Action 


FR  cue 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jeanne  D.  Jacobson, 

Workforce  Compensation  and 

Performance  Service,  Office  of 

Personnel  Management,  Room  7H31, 

Office  of  Compensation  Administration, 

1900  E  Street  NW.,  Washington,  DC 

20415 

Phone:  202  606-2858 

Fax:  202  606-0824 

Email:  payleave@opm.gov 

RIN:  3206-AIOO 

3682.  JOB  GRADING  REVIEWS  AND 
APPEALS  OF  FEDERAL  WAGE 
SYSTEM  EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

Legal  Aultwrlty:  5  USC  5346 

CFR  Citation:  5  CFR  532,  subpart  G 

Legal  Deadline:  None 

Abstract:  The  job  grading  reviews  and 
appeals  regulations  require  updating  to 
reflect  current  organizational 
nomenclature  following  a 
reorganization  within  CK'M. 
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Proposed  Rule  Stage 


Timetable: 


Action 


Dele         FR  Cite 


NPRM 

11/00/02 

NPRM  Comment 

01/00«)3 

Period  End 

Final  Action 

02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  AffSctsd:  No 

Govsmmsnt  Levels  Affected:  None 

Agency  Contact:  Melissa  Drummond, 
Office  of  Merit  Systems  Oversight  and 
Effectiveness,  Office  of  Persoimel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415 
Phone:  202  606-2530 
Fax:  202  606-2663 
Email:  fedclass-appealsdopm.gov 

RIN:  3206-AI14 

3683.  MISCELLANEOUS  CHANGES  IN 
PAY  AND  LEAVE  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5307;  5  USC 
5514;  5  USC  5527;  5  USC  5334;  5  USC 
5338;  5  USC  5542(c);  5  USC  5548;  5 
USC  6311;  5  USC  4301  et  seq;  Fair 
Labor  Standards  Act  of  1939,  as 
amended,  sec  4(f) 

CFR  Citation:  5  CFR  531;  5  CFR  550; 
5  CFR  551;  5  CFR  630 

Legal  Deadline:  None 

Abstract:  These  interim  regulations 
will  correct  or  clarify  several  provisions 
dealing  with  the  pay  and  leave  of 
Federal  employees.  The  changes  are 
needed  to  make  regulations  consistent 
with  law  and  current  practice  and  to 
eliminate  unnecessary  agency  reports  to 
OPM.  Questions  and  comments  from 
users  of  the  regulations  prompted  the 
changes.  The  interim  regulations  will 
assist  agencies  in  administering  pay 
and  leave  programs  in  a  consistent 
manner  and  in  accordance  with 
applicable  law. 


Action 


FR  CKe 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affsctsd:  No 

Government  Levis  Affsctsd:  None 

Agsncy  Contact:  Bryce  Baker, 
Workforce  Compensation  and 
Performance  Service,  Office  of 
Personnel  Management,  Office  of 


Compensation  Administration,  1900  E 
Street  NW.,  Washington,  DC  20415 
Phone:  202  606-2858 
Fax:  202  606-0824 
Email:  payleave@opm.gov 

RIN:  3206-AJ59 

3684.  REEMPLOYMENT  OF  MILITARY 
AND  CIVILIAN  RETIREES  TO  MEET 
EXCEPTIONAL  EMPLOYMENT  NEEDS 

Priority:  Substantive,  Nonsignificant 

Authority:  5  USC  8344;  5  USC 


8468 

CFR  Citation:  5  CFR  553 


i:  None 

Abstract:  Establishes  new  criteria  for 
granting  exceptions  for  key  positions  in 
temporary  organizations  established  by 
law  or  Executive  order.  This  rule  will 
also  expand  and  clarify  the  criteria 
used  in  exercising  this  authority. 

Timetable: 


Action 


DM*  FR  Cite 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Flequlrsd:  No 

Small  Entities  Affsctsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Larry  Lorenz, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management^  1900  E  Street 
NW..  Washington,  DC  20415 
Photie:  202  606-0830 

RIN:  3206-AI32 


3685.  RETIREMENT;  CREDIT  FOR 
MILITARY  SERVICE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8347(a);  5  USC 
8461(g);  38  USC  4331 

CFR  Citation:  5  CFR  834'  a);  5  CFR 
8461(g);  5  CFR  842.306;  n  CFR  842.307 

Legal  Deadline:  None 

Abstract:  These  regulations  implement 
changes  in  the  treatment  of  certain 
military  service  under  CSRS  and  FERS 
required  imder  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  of  1994  (USERRA). 

Tbnslabls: 


Action 


Oala         FR  Cita 


Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Christopher  H. 
Ziebarth,  Retirement  and  Insurance 
Service,  Retirement  Policy  Center, 
Office  of  Personnel  Management,  1900 
E  Street  NW.,  Washington,  DC  20415 
Phone:  202  606-0299 
Email:  comboxdopm.gov 

fUN:  320&-AG58 

3686.  RETIREMENT;  STATE  INCOME 
TAX  WITHHOLDING 
INSTRUMENTALITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8345;  5  USC 
8347;  5  USC  8461;  5  USC  8469 

CFR  Citation:  5  CFR  831,  subpart  S; 
5  CFR  841,  subpart  J 

Legal  Deadline:  None 

Abstrsct:  These  regulations  modify 
existing  regulations  to  reflect  changes 
designed  to  expand  and  streamline  the 
process  of  withholding  State  income 
tax  frt)m  CSRS  and  FERS  aimuities. 

Tlmslabls: 


Action 


(Ma  FR  Cite 


NPRM 
Second  NPRM 


06/23/99  64  FR  33429 
02/00/03 


NPRM 
FmalActen 


02AXV03 
OeAXVOS 


Rsgulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsctsd:  None 

Agsncy  Contact:  Patricia  A  Rochester, 
Retirement  and  Insurance  Service. 
Retirement  Policy  Center,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0299 
Email:  combox®opm.gov 

RIN:  3206-AH62 

3687.  RETIREMENT;  DEBT 
COLLECTION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8347;  5  USC 
8461 

CFR  Citation:  5  CFR  835,  Subpart  E 

Legal  Deadline:  None 

Abstract:  These  regulations  will  amend 
the  Civil  Service  Retirement  System 
(CSRS)  and  Federal  Employees 
Retirement  System  (FERS)  regiilations 
by  consolidating  and  iipdating  existing 
regulations  in  three  dinerent  subparts 
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of  the  CSRS  regulations  and  5  CFR  845 
in  the  FERS  regulations  to  eliminate 
duplication  of  the  provisions  governing 
debt  collection.  This  item  is  for  subpart 
E  of  the  new  part  835.  which  will 
address  collections  of  Govenunent 
claims  from  payments  made  by  OPM. 


Action 


FR  CM* 


NPRM 

Second  NPRM 
Final  Action 


1(V05«2  57  FR  45753 

11/00/02 

02/00«)3 


ReguMory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  A.  Rochester, 
Retirement  and  Insurance  Service. 
Retirement  Policy  Center,  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Washington.  DC  20415 
Phone:  202  606-0299 
Email:  comboxdopm.gov 

RIN:  3206-AE72 

3688.  RETIREMENT;  COURT  ORDERS 
AWARDItMS  SURVIVOR  ANNUITIES; 
CORRECTING  OR  SUPPLEMENTING 
THE  RRST  ORDER  DIVIDING 
MARITAL  PROPERTY 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rity:  5  USC  8347;  5  USC 
8461 

CFR  Citation:  5  CFR  838 

l.egal  Deadline:  None 

Abstract:  These  regulations  would 
establish  standards  for  determining 
which  supplemental  or  correcting  court 
orders  are  not  "modifications"  and  the 
procedures  applicable  to  such  orders. 
They  also  provide  for  the  continuation 
of  the  former  spouse's  survivor 
coverage  and  the  reduction  in  the 
retiree's  annuity  until  the  State  court 
decides  the  extent  of  the  former 
spouse's  rights  to  retirement  benefits. 

Timetable: 


Action 


Dal*  FR  OH* 


NPRM  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  Panagakos, 
Retirement  and  Insurance  Service. 
Retirement  Policy  Center.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,,  DC  20415 
Phone:  202  606-0299 


Email:  comboxdopm.gov 
RIN:  3206-AG28 


3689.  RETIREMENT;  FERS 
ELECTIONS  OF  COVERAGE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  5  USC  8347(a):  5  USC 
8461(g);  PL  99-335.  sec  301(d)(3) 

CFR  Citation:  5  CFR  846 

Legal  Deadline:  None 

Abetract:  These  regulations  implement 
title  III  of  the  Federal  Employees 
Retirement  System  (FERS)  Act  of  1986, 
as  amended,  dealing  with  the  election 
of  FERS  coverage  by  employees  imder 
the  Civil  Service  Retirement  System 
and  certain  other  employees.  "The 
regulations  contain  regulatory  and 
interpretative  rules  concerning 
employees'  eligibility  to  elect  FERS 
coverage,  procedures  for  electing  FERS 
coverage,  and  basic  benefits  based  on 
the  service  for  employees  who  elect 
FERS  coverage. 

Timetat>ie: 


Action 


DM*  FR  CM* 


Interim  Final  Rule 
Interim  Final  Rule 
Interim  Final  Rule 
NPRM 
Final  Action 


05/21/87  52  FR  19235 
09/13/93  58  FR  47821 
06/18/98  63  FR  33231 
02/00/03 
06A)0/03 


ProposMl  Rule  Stage 


facsimile,  accepting  DNA  evidence  to 
establish  paternity,  etc.  They  also 
change  the  time  frame  for  electing 
Optional  insurance  when  first  eligible 
from  31  days  to  60  days  and  add 
information  on  Basic  insurance  for 
certain  Department  of  Defense 
employees  under  Public  Law  106-398. 

Timetable: 


Action 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Giuseppe, 
Retirement  and  Insurance  Service, 
Retirement  Policy  Center.  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington.  DC  20415 
Phone:  202  606-0299 
Email:  combox@opm.gov 

RIN:  3206-AG96 

3690.  FEDERAL  EMPLOYEES'  GROUP 
UFE  INSURANCE  PROGRAM: 
MISCELLANEOUS  CHANGES  AND 
CLARIFICATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  5  USC  8716 

CFR  Citation:  5  CFR  870 

l.egal  Deedline:  None 

Abstract:  These  regulations  include 
changes  to  FEGLI  regulations  that 
clarify  procedures  for  signing  and 
witnessing  designations  of  beneficiary, 
accepting  designations  of  beneficiary  by 


Dale         FR  CM* 


NPRM 

Second  NPRM 
Final  Action 


10/27/00  65  FR  64530 

O3/0Q/O3 

03/OOA>4 


Regulatory  FloxMllty  Analysis 
Required:  No 

Small  EntHiea  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Karen  Leibach, 
Retirement  and  Insurance  Service, 
Office  of  Insurance  Programs,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington.  DC  20415 
Phone:  202  606-0004 
Email:  kjleibacdopm.gov 

RIN:  3206-AG63 

3691.  FEDERAL  EMPLOYEES' 
HEALTH  BENEFITS  PROGRAM: 
CONTINUING  FEHB  COVERAGE  INTO 
RETIREMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8913 

CFR  Citation:  5  CFR  890 

Legal  Deadline:  None 

At>stract:  This  proposed  regulation 
would  increase  OPM's  ability  to  waive 
requirements  for  continuing  health 
benefits  coverage  into  retirement  when 
it  is  to  the  advantage  of  the 
Government  to  do  so. 

Timetable: 


Action 


FR  CM* 


NPRM 
Final  Action 


12AXVD2 
04/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Barbara  Myers. 
Reticement  and  Insurance  Service. 
Office  of  Insurance  Progran:is,  Office  of 
Persoimel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0004 

RIN:  3206-AI62 


3692.  IMPLEMENTATION  OF  THE 
ADMMBTRATIVE  SMIPURCATION 
PROVISIONS  OF  THE  HEALTH 
mSURANCE  PORTABIUTY  AND 
ACCOUHTABILITY  ACT  OF  1996  FOR 
THE  FEDERAL  EMPLOYEES'  HEALTH 
BENEFITS  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Autttorily:  PL  104-191 

CFR  Citation:  5  CFR  890 

None 


Abstract  The  administrative 
simplification  provisions  on  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
requires  covered  entities  (providers, 
health  plans  and  clearinghouses)  to 
ensure  the  privacy  of  individually 
identifiable  personal  health 
information.  The  Fedmal  Employees' 
Health  Benefits  (FEHB)  Program  has 
been  deemed  a  health  plan,  and  as  such 
must  comply  with  the  security,  privacy, 
and  transaction  standards  that  are  part 
of  the  administrative  simplification 
provisions  of  HIPAA. 


Action 


Dais  FR  one 


NPRM 


04/00/03 


Regulalory  Flexibility  Analyals 
Required:  No 

Small  Entitles  Aftaded:  No 

Government  Ljevels  Affected:  None 

Agency  Contact  Abby  L.  Block. 
Assistant  Director,  Office  of  Insiuance 
Programs,  Office  of  Persoimel 
Management,  Retirement  and  Insurance 
Group  Room  3425,  1900  E  Street  NW., 
Washington,  DC  20415 
Phone:  202  606-0770 

RIN:  3206-AJ45 

3693.  FINANCIAL  SANCTIONS  OF 
HEALTH  CARE  PROVIDERS  IN  THE 
FEDERAL  EMPLOYEES'  HEALTH 
BENEFITS  PROGRAM 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  8902a 

CFR  Citation:  5  CFR  890.  subpart ) 

»:  None 


Abstract  These  regulations  will 
implement  the  financial  sanctions 
provisions  of  the  Federal  Employees' 


Health  Care  Protection  Act  of  1998 
(Pub.  L.  105-266).  In  cases  where  a 
health  care  provider  'ad  knowingly:  (1) 
submitted  folse,  frai  dulent,  or 
misleading  claims    2)  failed  to  provide 
claims-related  information  requested  by 
OPM  or  a  FEHBP  carrier:  or  (3) 
submitted  claims  while  debarred,  the 
statute  authorizes  OPM  to  effectuate 
civil  monetary  penalties.  These 
financial  sanctions  may  be  imposed  in 
addition  to  suspension  or  debarment, 
which  are  the  other  forms  of  sanctions 
authorized  by  the  statute.  The 
regulatory  provisions  for  suspension 
and  debarment  are  being  implemented 
in  an  earlier  amendment  to  5  CFR  890. 
subpart  J. 


Del*         FR  OH* 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Reqabed:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  J.  David  Cope, 
Debarring  Official,  Office  of  the 
Inspector  General,  Office  of  Personnel 
Management.  1900  E  Street  NW.. 
Washington,  DC  20415 
Phone:  202  606-2851 
Fax:  202  606-2153 
Email:  jdcopedopm.gov 

RIN:  3206-AJ42 

3694.  FEDERAL  EMPLOYEES' 
HEALTH  BENEFITS  ACOUISITION 
REGULATION:  LARGE  PROVIDER 
AGREEMENTS,  SUBCONTRACTS, 
AND  MISCELLANEOUS  CHANGES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8913;  40  USC 
486(c);  48  CFR  1.301 

CFR  Citation:  48  CFR  1602;  48  CFR 
1604;  48  CFR  1615;  48  CFR  1632;  48 
CFR  1644;  48  CFR  1652;  48  CFR  1602; 

Legal  Deadline:  None 

Abstract:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  a  new 
policy  that  establishes  notification  and 
information  requirements,  including 
audit,  for  Federal  Employees'  Health 
Benefits  (FEHB)  experience-rated 
carrier  large  provider  agreements.  The 


proposed  regulation  also  revises  the 
threshold  for  advance  approval  of 
carrier  subcontracts. 


Action 


Dal*         FRCHe 


NPRM 


12AXV02 


Regulatory  Flexibility  Analyaia 
Required:  No 

SmaN  EntWee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Mike  Kaszynski, 
Retirement  and  Insurance  Service, 
Office  of  Insurance  Programs,  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington,  DC  20415 
Phone:  202  606-0004 
Email:  mwkaszynOopm.gov 

3206-AJ20 


3695.  IMPLEMENTATION  OF 
ADDmONAL  COST  PRINaPLES  IN 
THE  FEDERAL  EMPLOYEES'  HEALTH 
BENEFITS  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8913;  40  USC 
486(c);  48  CFR  1.301 

CFR  Citation:  48  CFR  1630;  48  CFR 
1631;  48  CFR  1652 

Legal  Deadline:  None 

Abetract:  The  Office  of  Personnel 
Management  is  proposing  a  regiilation 
that  woiUd  inform  experience-rated 
carriers  in  the  Federal  Employees' 
Health  Benefits  Program  how  it  intends 
to  implement  additional  cost 
principles. 

Timetable: 


DM* 


FR  Cit* 


NPRM  11AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Aime  Easton, 
Retirement  and  Insurance  Services, 
Office  of  Insurance  Programs,  Office  of 
Persoimel  Management,  1900  E  Street 
NW.,  Washington.  DC  20415 
Phone:  202  606-0004 
Email:  aseaston@opm.gov 

RIN:  3206-AJlO 
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3696.  EXCEPTED  SERVICE— CAREER 
AND  CAREER-CONOmONAL 
EMPLOYMENT 

Priority:  Other  Significant 

Lagal  Autfwrity:  EO  13162 

CFR  Citation:  5  CFR  213:  5  CFR  315 

Legal  Deadlina:  None 

Abstract:  These  regulations  implement 
Executive  Order  13162,  which 
establishes  the  Federal  Career  Intern 
Program.  This  program  will  be  used  to 
attract  exceptional  men  and  women  to 
the  Federal  workforce  who  have  diverse 
professional  experiences,  academic 
training,  or  competencies  and  prepare 
them  for  careers  in  analyzing  and 
implementing  public  programs. 

This  regulation  supports  the 
Administration's  effort  to  recruit  the 
highest  caliber  people  to  the  Federal 
Government,  develop  their  professional 
abilities,  and  retain  them  in  Federal 
departments  and  agencies. 

Timetable: 


DM*        FR  CM* 


Intefim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Action 


12/14/00  65  FR  78077 
12/14/00 


12AXV02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Karen  Jacobs, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0023 

RIN:  3206-AJ28 

3697.  EXCEPTED  SERVICE- 
SCHEDULE  A  AUTHORfTY  FOR 
CHINESE,  JAPANESE,  AND  HINDI 
IffTERPRETERS 

Priority:  Substantive;,  Nonsignificant 

Legal  Autttority:  5  USC  3301 

CFR  Citation:  5  CFR  213 

Legal  Deedline:  None 

AtMlract  The  Office  of  Personnel 
Management  proposes  to  revoke  the 
schedule  A  excepted  service  appointing 
authority  for  Chinese,  lapanese  and 
Hindi  interpreters  because  the 
conditions  justifying  the  original 
exception  no  longer  exist. 


Timetable: 


Action 


FR  CM* 


NPRIUI 

Final  Action 


01/23/02  67  FR  3128 
^2J00KI^ 


Regulatory  Flexibility  Aneiysis 
Required:  No 

Smell  Entltiss  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tina  Vay. 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management.  1900  E  Street 
NW.,  Washington.  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0390 

RIN:  3206-AJ43 

3686.  TIME-IN-GRADE  RESTRICTIONS 

Priority:  Substantive.  Nonsignificant 

Legel  Auttwrity:  5  USC  3301;  5  USC 
3302;  EO  10577 

CFR  Citation:  5  CFR  300 

Legal  Deadline:  None 

Abstract:  Eliminates  requirement  that 
employees  serve  one  year  in-grade  to 
be  eligible  for  promotion  above  the  GS- 
5  level.  This  is  separate  from  the 
qualifications  requirement  for  one 
year's  experience  at  the  next  lowest 
grade  or  equivalent  for  promotion. 

Timetable: 


Action 


Dale  FR  Gil* 


06/15/94  59  FR  30717 
01/10/95  60  FR  2546 

01/00^)3 


NPRM 
NPRMConwnent 

Period  End 
Final  Action 

Regulatory  Flexibility  Aneiysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tina  Vay. 
Employment  Service,  Staffing  and 
Restructiu'ing  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington.  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0390 

RIN:  3206-AG06 

3699.  REASOfMBLE 
ACCOMMODATION  LANGUAGE  FOR 
VACANCY  ANNOUNCEMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  5  USC  1302;  5  USC 
3301;  5  USC  3302;  5  USC  3304(f);  5 
USC  3327;  ... 


CFR  Citation:  5  CFR  302;  5  CFR  317; 
5  CFR  330;  5  CFR  333;  5  CFR  335 

Legal  Deadline:  None 

Abetrect*  The  Office  of  Personnel 
Management  is  publishing  interim 
regulations  requiring  a  reasonable 
accommodation  statement  in  agency 
vacancy  annoimcements. 


Action 


Dele  FR  CM* 


Interim  Rnal  Rule 
Interim  Rnal  Rule 

Effective 
Final  Action 


12/11/01 
01/10/02 

06/00/03 


66  FR  63905 


Regulatory  FlexMiity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Linda  Watson, 
Employment  Service,  Examining  and 
Qualification  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington.  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0023 
Email:  lmwatson@opm.gov 

RIN:  3206-AJll 

3700.  RECRUITMENT  AND  SELECTION 
THROUGH  COMPETITIVE 
EXAMIf4ATK)N 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  5  USC  3301;  5  USC 
3302 

CFR  Citation:  5  CFR  332 

Legel  Deedline:  None 

Abstract:  OPM  is  issuing  an  interim 
regulation  to  allow  agencies  to  decide 
how  candidates  are  referred  for 
competitive  appointment  when 
agencies  fill  multiple  vacancies 
simultaneously.  We  are  codifying  a 
long-standing  practice  (5  U.S.C.  3301 
and  3302)  of  providing  agencies  with 
the  option  of  either  certifying  a 
candidate  for  only  one  vacancy  at  a 
time,  or  certifying  a  candidate 
simultaneously  for  all  vacancies  for 
which  that  candidate  expresses  an 
interest,  is  eligible,  and  is  v«rithin  reach. 


Action 


FR  cue 


Interim  Rnal  Rule 
Interim  Final  Rule 

Effective 
Final /Action 


02/15/02  67  FR  7055 
02/15/02 

06AXV03 


Reguletory  Flexibility  Analysis 
Requtoed:  No 
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OPM 


Final  Rule  Stage 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agsncy  Contsct:  Suzy  Barker,  Director, 
Examination  and  Qualification  Policy 
Division,  Office  of  Personnel 
Management,  Employment  Service. 
Washington.  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0390 
Email:  smbarker@opm.gov 

RIN:  3206-AJ52 

3701.  PROMOTION  AND  INTERNAL 
PLACEMENT;  ACCELERATED 
QUAUnCATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  3301;  5  USC 
3302;  5  USC  3304 

CFR  Citation:  5  CFR  316;  5  CFR  335; 
5  CFR  338 

Legal  Deadline:  None 

AlMtract:  OPM  will  issue  final 
regulations  on  Accelerated 
Qualifications  only  to  authorize 
agencies  to  establish  intensive  training 
programs  for  acquiring  qualifications  at 
an  accelerated  rate. 

TImeteble: 


Timetable: 


Action 


Data 


FR  Cite 


NPRM 
Final  f<cUon 


02/20/96  61  FR  6324 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Karen  Jacobs, 
Employment  Service,  Staffing  and 
Restructuring  Policy  Division,  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Washington.  DC  20415 
Phone:  202  606-0830 
Fax:  202  606-0023 

RIN:  3206-AG19 

3702.  e  AWARDS 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  5  USC  4506 

CFR  Citation:  5  CFR  450,  subpart  C 

Legal  Deedline:  None 

Abetrect:  Regulations  at  5  CFR  450, 
subpart  C  (new),  implement  provisions 
of  Public  Law  107-67  (5  U.S.C.  4507a) 
that  extend  eligibility  for  Presidential 
Rank  Awards  to  certain  senior  level 
employees. 


Action 


FR  CHe 


Email:  payleavedopm.gov 
RIN:  3206-AH84 


Interim  Rnal  Rule 
Interim  Final  Rule 

Effective 
Rnal  Action 


08/13/02  67  FR  52595 
09/12/02 


12A)0/02 

Regulatory  Flexibility  Aneiysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Anne  Kirby,  Office  of 
Executive  Resources  Management, 
Office  of  Personnel  Management,  1900 
E  Street  NW.,  Washington,  DC  20415 
Phone:  202  606-1610 

RIN:  320&-AJ6S 

3703.  OFFICIAL  DUTY  STATION 
DETERMINATIONS  FOR  PAY 
PURPOSES 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  5  USC  5305;  5  USC 
5304;  5  USC  5941;  EO  10000;  PL  101- 
509,  sec  404 

CFR  CKetion:  5  CFR  530;  5  CFR  531; 
5  CFR  591 

Legal  Deadline:  None 

Abstract:  These  proposed  regulations 
would  clarify  the  location-based  pay 
entitlements  of  Federal  employees  who 
are  detailed  or  temporarily  assigned  to 
work  at  a  new  location,  including 
telework  situations.  Location-based  pay 
entitlements  include  locality  payments, 
special  salary  rates,  and  nonforeign  area 
cost-of-living  allowances. 

Timetable: 


3704.  PAY  UNDER  THE  GENERAL 
SCHEDULE;  SUBPART  F— LOCALITY- 
BASED  COMPARABILITY  PAYMENTS 

Priority:  Substantive.  Nonsignificant 

Legel  Authority:  5  USC  5304 

CFR  Citation:  5  CFR  531 

Legal  Deedline:  None 

AtMtract:  Under  current  regulations, 
locality  pay  area  boundaries  change 
automatically  whenever  the  Office  of 
Management  and  Budget  (0MB) 
modifies  the  geographic  coverage  of  a 
metropolitan  statistical  area  (MSA)  or 
a  consolidated  metropolitan  statistical 
area.  OMB  plans  wholesale 
modifications  in  metropolitan  area 
definitions  in  2003  based  on  new 
criteria  and  2000  census  data.  We  plan 
to  tie  our  locality  pay  area  definitions 
to  the  geographic  coverage  of  MSAs  as 
defined  in  OMB  Bulletin  99-4  so  that 
locality  pay  area  boundaries  will  not 
automatically  change  when  OMB 
revises  its  metropolitan  area 
definitions.  This  will  allow  the 
President's  Pay  Agent  and  the  Federal 
Salary  Council  the  opportunity  to 
review  the  new  metropolitan  area 
definitions  to  see  if  they  are 
appropriate  for  use  in  the  locality  pay 
program. 

Timetable: 


Action 


DMs  FR  Cite 


05/09/97  62  FR  25423 
07/08/97 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  06/00/03 

Regulatory  Flexibility  Aneiysis 
Required:  No 

Smell  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jeanne  D.  Jacobson, 
Workforce  Compensation  and 
Performance  Service,  Office  of 
Personnel  Management,  Room  7H31. 
Office  of  Compensation  Administration, 
1900  E  Street  NW..  Washington.  DC 
20415 

Phone:  202  606-2858 
Fax:  202  606-0824 


Action 


FR  Cite 


NPRM 
Final  Action 


09/11/02  67  FR  57536 
02/00/03 


Regulatory  Flexibility  Aneiysis 
Required:  No 

Smell  Entities  Affected:  No 

Government  Levels  Affectsd:  None 

Agency  Contact:  Allan  G.  Heame, 
Workforce  Compensation  and 
Performance  Service,  Office  of 
Personnel  Management.  Office  of 
Compensation  Administration.  1900  E 
Street  NW.,  Washington.  DC  20415 
Phone:  202  606-2838 
Fax:  202  606-4264 
Email:  agheame@opm.gov 

RIN:  3206-AJ62 
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0PM 


Rnal  Rule  Stage 


3705.  PREVAIUNG  RATE  SYSTEMS; 
DERNmON  OF  SANTA  CLARA. 
CAUFORNIA,  NONAPPROPRUTEO 
FUND  WAGE  AREA 
Priorlly:  Substantive,  Nonsignificant 
Legal  Authority:  5  USC  5343 
CFR  Citation:  5  CFR  532 
Legal  DeacMine:  None 

Atetract:  Because  of  the  closure  of  the 
Army  and  Air  Force  Exchange  Service 
Oakland  Distribution  Center,  the  Office 
of  Per-^onnel  Management  (OPM)  is 
abolishing  the  Alameda-Contra  Costa, 
CA,  nonappropriated  fund  Federal 
Wage  System  wage  area.  OPM  will 
establish  a  new  Santa  Clara,  CA. 
nonappropriated  fund  wage  area  with 
Santa  Clara  County  defined  as  the  wage 
area's  survey  area  and  Alameda,  Contra 
Costa,  and  San  Mateo  Counties  defined 
as  the  wage  area's  area  of  application. 


Action 


FR  CM* 


Interim  Fmai  Rute 
Interim  Final  Rute 

Effective 
Final  Action 

Regulatory  Flexibility  Analyala 

No 


07/17/02  67  FR  46839 
Oe/16/02 

12/00/02 


permission  each  time  it  wants  to  add 
the  job  to  a  local  wage  survey. 


SmaN  EntMas  Aftocted:  No 

Government  l.evela  Aflactad:  None 

Agency  Contact  Chenty  Carpenter. 

Workforce  Compensation  and 

Performance  Service,  Office  of 

Personnel  Management.  Office  of 

Compensation  Administration,  1900  E 

Street  NW.,  7H31.  Washington,  DC 

20415 

Phone:  202  606-2848 

Fax:  202  606-4264 

Email:  coladopm.gov 

RtN:  3206-A)61 

3706.  •  PREVAILING  RATE  SYSTEMS; 
CHANGE  IN  FEDERAL  WAGE  SYSTEM 
SURVEY  JOB 

Priority:  Substantive.  Nonsignificant 

Authority:  5  USC  5343 


CFR  Citation:  5  CFR  532 

Legal  Deadline:  None 

Abatract  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a 
proposed  rule  that  would  permit  the 
Department  of  Defense  to  survey  the 
Federal  Wage  System's  Maintenance 
Mechanic  job  on  an  optional  basis 
rather  than  having  to  seek  OPM's 


Action Df  FR  CHe 

NPRM  08«)1/02  67  FR  49879 

Final  Action  11/00/02 

Regulatory  FlexKMIIty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Chenty  Carpenter, 

Workforce  Compensation  and 

Performance  Service,  Office  of 

Personnel  Management,  Office  of 

Compensation  Administration,  1900  E 

Street  NW.,  7H31.  Washington,  DC 

20415 

Phone:  202  606-2848 

Fax:  202  606-4264 

Email:  cola@opm.gov 

RIN:  3206-AJ63 

3707.  •  PREVAIUNG  RATE  SYSTEMS; 
REDERNmON  OF  THE  SCRANTON- 
WILKES-BARRE,  PA,  APPROPRIATED 
FUND  WAGE  AREA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5343 

CFR  Citation:  5  CFR  532 


3708.  BASIC  PAY  FOR  EMPLOYEES 
OF  TEMPORARY  ORGANIZATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  3161(d) 

CFR  Citation:  5  CFR  534 

Legal  Deadline:  None 

Abstract  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
on  setting  the  rate  of  basic  pay  for 
employees  of  temporary  organizations, 
as  defined  in  5  U.S.C.  3161(a). 

TImetabIa: 


Action 


DMt 


FR  Gil* 


01/05/02  67  FR  3581 
03/26/02 


None 

Abstract:  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
to  redefine  Tioga  County.  Pennsylvania, 
bom  the  Scranton-Wifkes-Barre,  PA, 
Federal  Wage  System  wage  area  to  the 
Rochester,  New  York,  wage  area. 


Interim  Final  Rute 
Interim  Final  Rute 

Comment  Period 

End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  )eanne  D.  jacobson. 

Workforce  Compensation  and 

Performance  Service.  Office  of 

Personnel  Management,  Room  7H31, 

Office  of  Compensation  Administration, 

1900  E  Street  NW.,  Washington.  DC 

20415 

Phone:  202  606-2858 

Fax:  202  606-0824 

Email:  payleave@opm.gov 

RIN:  3206-AJ47 

3709.  GRADE  AND  PAY  RETENTION 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  5  USC  5361;  5  USC 


Action 

Dal*          FRCHe 

5366 

CFR  Citation:  5  Cl-'K  536 

NPRM 
Firial  Action 

08/D1/02  67  FR  49878 
11AXV02 

Legal  Deadline:  None 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contacfc  Chenty  Carpenter. 

Workforce  Compensation  and 

Performance  Service,  Office  of 

Personnel  Management,  Office  of 

Compensation  Administration.  1900  E 

Street  NW.,  7H31,  Washington,  DC 

20415 

Phone:  202  606-2848 

Fax:  202  606-4264 

Email:  cola9opm.gov 

RtN:  320&-AJ64 


AlMtract:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
giving  agencies  discretionary  authority 
to  grant  pay  retention  to  certain 
employees  moving  to  positions  imder 
pay  systems  other  than  the  General 
Schedule  or  the  Federal  Wage  System. 
This  new  flexibility  would  allow 
agencies  to  prevent  eligible  employees 
from  suffering  a  reduction  in  pay  that 
would  otherwise  result  from  a 
management  action. 


FR  Cite 


NPRIWI 
Firtal  Action 


05/25AX)  65  FR  33785 
06/00/03 
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75411 


OPM 


Final  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Sharon  Herzberg, 

Workforce  Compensation  and 

Performance  Service.  Office  of 

Personnel  Management.  Office  of 

Compensation  Administration,  1900  E 

Street  NW.,  7H31,  Washington,  DC 

20415 

Phone:  202  606-2858 

Fax:  202  606-0824 

Email:  payleave@opm.gov 

RIN:  3206-AI88 


3710.  PAY  ADMINISTRATION; 
AVAILABILITY  PAY  FOR  CRIMINAL 
INVESTIGATORS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5545(h):  5  USC 
5548 

CFR  Citation:  5  CFR  550 

Legal  Deadline:  None 

Abstract:  These  final  regulations  will 
clarifS'  a  number  of  issues  relating  to 
the  administration  of  availability  pay, 
a  form  of  premium  pay  for  criminal 
investigators  who  are  required  to  work, 
or  be  available  to  work,  substantial 
amounts  of  unscheduled  overtime  duty 
based  on  the  needs  of  the  employing 
agency- 
Timetable: 


Action 


Oat* 


FR  Cite 


Interim  Final  Rule 
Second  Interim  Final 

Rule 
Final  Action 


12/23/94  59  FR  66149 
01/29/99  64  FR  451 7 

09/00/03    ■ 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kevin  Kitchelt, 
Workforce  Compensation  and 
Performance  Service,  Office  of 
Personnel  Management,  Office  of 
Compensation  Administration.  1900  E 
Street  NW.,  Washington.  DC  20415 
Phone:  202  606-2858 
Fax:  202  606-0824 
Email:  payleave@opm.gov 

RIN:  3206-AJ49 


3711.  PREMIUM  PAY  UMITATIONS 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  5  USC  5547;  5  USC 

5548 

CFR  Citation:  5  CFR  550 

Legal  Deadline:  None 

Abstract:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  implement  recent 
statutory  amendments  dealing  with  the 
premium  pay  limitations  for  Federal 
employees.  Those  amendments  raise 
the  premium  pay  caps  for  most 
employees,  provide  authority  to  use  an 
annual  cap  instead  of  a  biweekly  cap 
in  additional  circumstances,  and  make 
certain  other  changes. 

Timetable: 


Action 


CM*  FR  Cite 


04/19/02  67  FR  19319 
04/29/02 

12/00/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Action 

Regulatory  Flexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Bryce  ^aker. 
Workforce  Compensation  and 
Performance  Ser\'ice,  Office  of 
Personnel  Management,  Office  of 
Compensation  Administration,  1900  E 
Street  NW..  Washington,  DC  20415 
Phone:  202  606-2858 
Fax:  202  606-0824 
Email:  pa^eave@opm.gov 

RIN:  3206-AJ56 

3712.  ADMINISTRATIVELY 
UNCONTROLLABLE  OVERTIME  PAY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  5547 

CFR  Citation:  5  CFR  550.151 

Legal  Deadline:  None 

AI>Stract:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  concerning  the  rules 
governing  payment  of  administratively 
uncontrollable  overtime  (AUO)  pay. 
This  interim  rule  permits  agencies  to 
pay  AUO  pay  to  an  employee  during 
a  temporary  assignment  that  would  not 
otherwise  warrant  the  payment  of  AUO 
pay,  if  the  temporary  assignment  is 
directly  related  to  a  national 
emergency. 


Timetat>le: 


Action 


DMe         FR  Cite 


01/13/02  67  FR  6640 
04/15/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kevin  Kitchelt, 
Workforce  Compensation  and 
Performance  Service,  Office  of 
Personnel  Management,  Office  of 
Compensation  Administration,  1900  E 
Street  NW.,  Washington,  DC  20415 
Phone:  202  606-2858 
Fax:  202  606-0824 
Email:  payleave@opm.gov 

RIN:  3206-AJ57 

3713.  RETENTION  ALLOWANCES 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Authority:  5  USC  5754 

CFR  Citation:  5  CFR  575,  subpart  C 

Legal  Deadline:  None 

Abstract:  These  final  regulations  would 
provide  agencies  with  greater  flexibility 
in  the  use  of  retention  allowances  by 
allowing  them  to  pay  such  allowances 
to  employees  who  are  likely  to  leave 
their  positions  for  other  Federal 
employment  under  certain  limited 
circumstances. 

Timetable: 


Action 


Date 


FR  Citt 


01/10/01   66  FR  5491 
03/20/01 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jeanne  D.  Jacobson, 

Workforce  Compensation  and 

Performance  Service.  Office  of 

Personnel  Management,  Room  7H31, 

Office  of  Compensation  Administration. 

1900  E  Street  NW.,  Washington,  DC 

20415 

Phone:  202  606-2858 

Fax:  202  606-0824 

Email:  payleave@opm.gov 

RIN:  3206-AJ48 
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3714.  VOLUNTARY  SEPARATION 
INCENTIVE  REPAYMENT  WAIVERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  103-226 

CFR  Citation:  5  CFR  576 

Lagal  Deadlina:  None 

Abstract  Public  Law  103-226 
authorized  OPM  to  waive  repayment  of 
a  voluntary  separation  incentive 
payment  under  certain  circumstances  if 
a  former  employee,  who  accepted  the 
incentive  payment,  is  reemployed  by  an 
executive  agency  of  the  United  States 
within  five  years  of  separation.  Later 
Public  Laws,  written  for  specific 
agencies,  usually  contain  a  waiver  of 
repayment  provision. 


Action 


FR  en* 


Interim  Final  Rule 
Final  Action 


11/09/94  59FR 55808 
01/OQ/03 


Regulatory  Flexit>ility  Analysis 

Requirad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Gray. 
Employee  Service,  Office  of  Personnel 
Management,  Staffing  Restructuring 
Policy  Division,  1900  E  Street  NW., 
Wasington,  IX  20415 
Phone:  202  606-0960 

RIN:  3206-AG20 


3715.  RETIREMENT;  COVERAGE— 
NONAPPROPRIATED  FUND 
INSTnUMENTAUTlES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  5  USC  8347 

CFR  Citation:  5  CFR  831;  5  CFR  837; 
5  CFR  841  to  844;  5  CFR  847 

Legal  Deadline:  Final.  Statutory. 
August  9.  1996. 

AlMtract:  These  regulations  implement 
the  provisions  of  Public  Law  104-106 
and  Public  Law  107-107,  which  allow 
certain  employees,  who  have  been 
employed  by  nonappropriated  fund 
instnmientaLlities  under  the  jurisdiction 
of  the  armed  forces,  to  obtain 
retirement  credit  under  limited 
circumstances. 


Action 


FR  CM* 


Interim  Final  Rule 
Interim  Final  Rule 
Final  Action 

Regulatory  FlexMllty  Analysis 
Required:  No 


Oe/09/96  61  FR  41714 

11A)0/02 

12/00«)2 


Government  Levels  Affected:  None 

Agency  Contact:  )ames  Giuseppe. 
Retirement  and  Insurance  Service. 
Retirement  Policy  Center.  Office  of 
Personnel  Management.  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0299 
Email:  combox@opm.gov 

RIN:  3206-AH57 


3716.  COVERAGE  FOR  CERTAIN 
EMPLOYEES  OF  THE  DISTRICT  OF 
COLUMBIA 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  5  USC  8347(a);  5  USC 
8361(g);  PL  105-33,  sec  11202(f), 
11232(e).  11246(b);  PL  106-522,  sec  145 

CFR  Citation:  5  CFR  831;  5  CFR  837; 
5  CFR  842;  5  CFR  846;  5  CFR  870;  5 
CFR  890 

Legal  Deadline:  None 

At>stract:  These  regulations  implement 
provisions  of  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997,  which 
requires  that  nonjudicial  employees  of 
the  District  of  Columbia  Courts,  and 
under  certain  conditions,  the  District  of 
Columbia  Corrections  Trustee,  and  the 
District  of  Columbia  Pretrial  Services, 
Parole,  Adult  Probation  and  Offender 
Supervision  Trustee  euid  their 
respect'^®  employees  be  considered 
Federal  employees  for  purposes  of 
Federal  retirement,  health,  am  life 
insurance  coverage. 

Timetable: 


Action 


FR  CHe 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


09/30/97  62  FR  50995 
12/01/97 


03/00/03 


Regulatory  Flexit>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Girouard, 
Retirement  and  Insurance  Service, 
Retirement  Policy  Center,  Office  of 
Personnel  Management.  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0299 
Email:  comboxdopm.gov 

RIN:  3206-AI02 


Final  Rule  Stage 


3717.  RETIREMENT,  HEALTH,  AND 
UFE  INSURANCE  COVERAGE  FOR 
CERTAIN  EMPLOYEES  OF'THE 
DISTRICT  OF  COLUMBIA  UNDER  THE 
DISTRICT  OF  COLUMBIA  COURTS 
AND  JUSTICE  TECHNICAL 
CORRECTIONS  ACT  OF  1998 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-274 

CFR  Citation:  5  CFR  831;  5  CFR  837; 
5  CFR  842;  5  CFR  846;  5  CFR  870;  5 
CFR  890 


Legal  Deadline:  None 

Abstract:  These  interim  regulations 
implement  the  District  of  Colimibia 
Courts  and  Justice  Technical 
Corrections  Act  of  1998.  The  effect  of 
these  regulations  is  to  extend  Federal 
retirement,  health  insurance,  and  life 
insurance  coverage  to  employees  of  the 
Public  Defender  Service  of  the  District 
of  Columbia  under  section  7  of  the  Act. 
and  to  exclude  certain  former 
employees  of  the  District  of  Columbia, 
who  are  hired  by  the  Department  of 
justice  or  by  the  Court  Services  and 
Offender  Supervision  Agency,  from 
Federal  retirement  coverage  if  they 
elect,  under  section  3  of  the  Act.  to 
continue  their  coverage  under  a 
retirement  system  for  employees  of  the 
District  of  Columbia. 

Timetable: 


Action 


Date  FR  Cite 


03/31/99  64  FR  15286 
06*^/99 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Actioo  03/00/03 

Regulatory  Flexitiility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Girouard. 
Retirement  and  Insurance  Service, 
Retirement  Policy  Center,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0299 
Email:  combox@opm.gov 

RIN:  3206-AI55 

3718.  LAW  ENFORCEMENT  OFFICER 
AND  HREFIGHTER  RETIREMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  5  USC  8347;  5  USC 
8461 

CFR  Citation:  5  CFR  831;  5"  CFR  842 
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OPM 


Final  Rule  Stage 


Legal  Deadline:  None 

Abstract:  The  Office  of  Personnel 
Management  is  issuing  interim  rules 
that  permit  certain  police  officers  with 
the  Metropolitan  Washington  Airports 
Authority  to  elect  coverage  under  the 
special  retirement  provisions  for  law 
enforcement  officers. 

Timetable: 


FR  Cite 


Interim  Final  Rule 
Interim  FinsU  Rule 

Effective 
Final  Action 


07/25/01   66  FR  38523 
07/25/01 

04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Aftoeted:  No 

Government  Levels  Alfaded:  None 

Agency  Contact:  Patrick  Jennings, 
Retirement  and  Insurance  Service, 
Retirement  Policy  Center,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001 
Phone:  202  606-0299 
Email:  combox@opm.gov 

RIN:  3206-AJ39 

3719.  CONTINUATION  OF  EUGIBHJTY 
FOR  CERTAIN  CIVIL  SERVICE 
BENEFITS  FOR  FORMER  FEDERAL 
EMPLOYEES  OF  THE  CIVILIAN 
MARKSMANSHIP  PROGRAM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  Sec  1622(b).  PL  104- 
106,  110  Stat.  515 

CFR  Citation:  5  CFR  831;  5  CFR  842; 
5  CFR  870;  5  CFR  890 

Legal  Deadline:  None 

Abstract  These  regiilations  describe 
conditions  and  procedures  applicable 
to  continuation  of  eligibility  for  certain 
Civil  Service  benefits  for  former  Federal 
employees  of  the  Civilian 
Marksmanship  Program. 

Timetable: 


Action 


FR  Cite 


06/03/02  67  FR  38210 
08/02/02 


NPRM 
NPRMComnrwnt 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaU  Entities  Affected:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Howard  T.  Newland 
Jr.,  Retirement  and  Insurance  Service, 


Retirement  Policy  Division,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415  . 
Phone:  202  606-0299 
Email:  combox@opm.gov 

RIN:  3206-AJ55 

3720.  CORRECTION  OF  RETIREMENT 
COVERAGE  ERRORS  UNDER  THE 
FEDERAL  ERRONEOUS  RETIREMENT 
COVERAGE  CORRECTION  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-265 

CFR  Citation:  5  CFR  839 

Legal  Deadline:  None 

Abstract:  The  Office  of  Personnel 
Management  is  amending  its 
regidations  to  include  new  rules  for 
correcting  certain  retirement  coverage 
errors.  We  are  amending  the  regulations 
to  implement  the  provisions  of  the 
Federal  Erroneous  Retirement  Coverage 
Corrections  Act  {the  FERCCA),  title  11 
of  Public  Law  106-265.  The  regulations 
will  allow  agencies  to  correct  affected 
coverage  errors. 


Action 


Date         FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Action 


03/19/01   66  FR  15605 
03/19/01 

04/00/03 


Regulatory  FlexibiHty  Analysis 
Required:  No 

Small  Entltiee  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  James  Giuseppe, 
Retirement  and  Insurance  Service, 
Retirement  Policy  Center,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0299 
Email:  combox@opm.gov 

RIN:  3206-AJ38 

3721.  RETIREMENT;  GENERAL 
ADMINISTRATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8347 

CFR  Citation:  5  CFR  841 

Legel  Deadline:  None 

Abstract:  These  regulations  would 
allow  an  agency  to  retain  the  individual 
retirement  record  when  an  employee 
transfers  within  the  same  agency  even 
though  the  employee  would  be  serviced 
by  another  intra-agency  payroll. 


Action 


Date         FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Action 


04/20AX)  65FR21119 
04/20AX) 

02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Girouard. 
Retirement  and  Insurance  Service, 
Retirement  Policy  Center,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0299 
Email:  combox@opm.gov 

RIN:  3206-AI83 

3722.  RETIREMENT;  FERS  BASIC 
ANNUITY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8461 

CFR  Citation:  5  CFR  842,  subparts  B 
toG 

Legal  Deadline:  None 

Abetract:  These  final  regulations  will 
amend  FERS  Basic  Annuity  regulations 
governing  Eligibility  (subpart  B),  Credit 
for  Service  (subpart  C),  Computations 
(subpart  F),  and  Alternative  Forms  of 
Annuity  (subpart  G).  These  regulations 
have  been  published  at  various  times 
in  interim  final  form,  and  have  been 
affected  by  statutory  changes. 

Timetable: 


Action 

Date 

FR  Cite 

Interim  Final  Rule 

01/16/87 

52  FR  2061 

Interim  Final  Rule 

01/16/87 

52  FR  2067 

Interim  Final  Rule 

02/11/87 

52  FR  4473 

Interim  Final  Rule 

02/11/87 

52  FR  4479 

Interim  Final  Rule 

05/14/87 

52  FR  18193 

Interim  Final  Rule 

04/08/88 

53FR11635 

Interim  Final  Rule 

02A)9/90 

55  FR  4598 

Final  Rule 

12/27/90 

55  FR  53136 

Interim  Final  Rule 

02/19/91 

56  FR  6549 

Rnal  Action 

04A)0/03 

Regulatory  Flexlbliity  Analyeis 
ftoqulred:  No 

Government  Levele  Affected:  None 

Agency  Contact:  Robert  Girouard. 
Retirement  and  Insurance  Service, 
Retirement  Policy  Center,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington.  DC  20415 
Phone:  202  606-0299 
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Rnal  Rule  Stage 


Email:  combox@opin.gov 
RIN:  3206-AE73 


3723.  FEDERAL  EMPLOYEES'  GROUP 
UFE  INSURANCE:  REMOVAL  OF 
PREMIUMS  AND  AGE  BANDS  FROM 
REGULATIONS 


3724.  FEDERAL  EMPLOYEES' 
HEALTH  BENEFITS  PROGRAM: 
PAYMENT  OF  PREMIUMS  FOR 
PERIODS  OF  LEAVE  WITHOUT  PAY 
OR  INSUFFiaENT  PAY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  5  USC  8913 

CFR  Citation:  5  CFR  890 


Priority:  Substantive,  Nonsignificant  |_ggg|  oeadlina:  None 


Legal  Auttwrity:  5  USC  8716;  PL  106- 
398 

CFR  Citation:  5  CFR  870 

Legal  Deadline:  None 

Abatract  Public  Law  105-311  allowed 
retiring  employees  to  elect  to  continue 
their  option  B  and/or  option  C  coverage 
on  an  unreduced  basis.  Since  this 
means  that  more  people  over  age  65 
will  have  these  coverages  and  will 
continue  to  pay  premiums,  the  previous 
age  band  structure  (with  the  top  age 
band  being  60  and  over)  needed  to  be 
expanded.  OPM  previously  added 
additional  age  bands  to  option  C;  we 
now  need  to  expand  these  hirther  and 
to  add  age  bands  to  option  B.  In 
addition,  the  actuaries  have  determined 
that  changes  in  mortality  rates  warrant 
hirther  changes  to  the  FEGU  premiums. 
Since  the  current  regulatory  process 
doesn't  allow  OPM  the  flexibility  to 
change  premiums  as  quickly  in  an 
efficient  and  timely  manner,  we  are 
removing  the  premiums  from 
regiilations.  We  will  announce  hiture 
premium  changes  in  a  public  notice  in 
the  Federal  Register. 

Timetable: 


Action 


FR  CM* 


Intenm  Final  Rule 
Final  Action 


12/00^ 
12AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kathleen  Healy 
Sheridan.  Retirement  and  Insuirance 
Service.  Office  of  Insurance  Programs, 
Office  of  Persormel  Management,  1900 
E  Street  NW..  Washington.  DC  20415 
Phone:  202  606-0004 
Email:  khsherid@opm.gov 

RIN:  3206-AJ46 


Abstract:  Regulations  that  establish  a 
requirement  that  Federal  agencies 
counsel  employees  entering  nonpay 
status,  or  whose  pay  is  insufficient  to 
cover  their  FEHB  premium  payments, 
of  the  options  of  continuing  or 
terminating  their  FEHB  coverage,  and 
if  continuing,  of  paying  premiums 
directly  on  a  current  basis  or  incurring 
a  debt  to  be  withheld  bom  future 
salary.  These  regulations  are  intended 
to  ensure  employees  are  fully  aware  of 
these  alternatives.  We  have  received 
comments  on  the  interim  rules,  which 
are  under  review. 

TImetabIa: 

ActfcMt  Dale  FR  CM* 


Interim  Final  Rule 
Interim  Final  Rule 


07/22/96  61  FR  37807 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barbara  Myers. 
Retirement  and  Insurance  Service. 
Office  of  Insurance  Programs.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0004 

RIN:  3206-AG66 

3725.  FEDERAL  EMPLOYEES' 
HEALTH  BENEFITS  PROGRAM: 
EFFECTIVE  DATES 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  5  USC  8913 

CFR  Citation:  5  CFR  890 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation 
would  adopt  January  1  as  the  effective 
date  for  all  open  season  enrollment 
changes  and  new  enrollment  in  the 
Federal  Employees'  Health  Benefits 
Program. 

Timetable:. 


Action 


FR  cn» 


Action 


QMS  FR  Cite 


NPRIM  Comment  09/30/98 

Period  End 
Final  Action  01AXV03 

Regulatory  FlaxibUity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact  Barbara  Myers. 
Retirement  and  Insurance  Service. 
Office  of  Insurance  I*rograms.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0004 

RIN:  3206-AI37 

3726.  IMPLEMENTATION  OF  PREMIUM 
CONVERSION  FOR  EXECUTIVE 
BRANCH  FEDERAL  EMPLOYEES 
PARTiaPATING  IN  THE  FEDERAL 
EMPLOYEES'  HEALTH  BENEFITS 
(FEHB)  PROGRAM 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  26  USC  125 

CFR  Citation:  5  CFR  890 

Legal  Deadline:  None 

Abstract:  At  the  President's  direction, 
the  Office  of  Personnel  Management 
(OPM)  issued  regulations  under  the 
Federal  Employees'  Health  Benefits 
(FEHB)  Program  to  enable  employees  of 
all  executive  branch  agencies  to  pay 
their  share  of  FEHB  premiums  with 
pre-tax  dollars  in  accordance  with 
section  125  of  the  Internal  Revenue 
Code.  OPM  simultaneously  amended 
salary  allotment  regulations  at  5  CFR 
550,  because  employees  participating  in 
premium  conversion  must  allot  a 
portion  of  salary  to  their  employing 
agency  that  agencies  then  use  to  pay 
the  employee  share  of  FEHB  premiums. 

Timetable: 


AoUon 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  /Action 


07/19/00  65  FR  44644 
09/18/00 


NPRM 


08/31/98  63  FR  46180 


11/00/02 

Regulatory  Flexiblilty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affftcted:  None 

Agency  Contact:  Laurie  Bodenheimer, 
Retirement  and  Insurance  Services. 
Office  of  Insurance  Programs.  Office  of 
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Flfuri  Rtito  Stat* 


Personnel  Management.  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0770 

RIN:  3206-A;17 


3727.  FEDERAL  EMPLOYEES' 
HEALTH  BENEFITS  CHILDREN'S 
EQUITY 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortly:  PL  106-394 

CFR  Citation:  5  CFR  890;  5  CFR  892 

Legal  PaadHna:  None 

Abstract  Public  Law  106-394  requires 
mandatory  self  and  family  coverage  for 
Federal  Employees'  Health  Benefits 
(FEHB)  eligible  employees  who  do  not 
comply  with  a  court  or  administrative 
order  to  provide  health  benefits  for 
their  children.  This  regulation  requires 
that  employees  subject  to  such  an  order 
be  enrolled  in  self  and  family  coverage 
in  a  plan  that  provides  full  benefits  to 
his/her  child(ren)  in  the  area  where 
they  live  or  provide  dociimentation  to 
his/her  employing  office  that  he/she 
has  other  health  coverage  for  the 
children.  If  the  employee  does  not 
enroll  in  an  appropriate  health  plan  or 
provide  documentation  of  other 
coverage  for  the  children,  the 
employing  office  will  enroll  the 
employee  for  self  and  family  coverage 
in  die  option  of  the  Blue  Cross  and 
Blue  Shield  Service  Benefit  Plan  that 
provides  the  lower  level  of  coverage. 
This  t)rpe  of  mandatory  coverage  has 
been  in  effect  for  several  years  in  the 
private  sector.  This  regulation  defines 
how  this  requirement  will  be 
implemented  in  the  FEHB  Program. 

Tbnetable: 


Date  FR  Cite 


Interim  Final  Rule 
Final  Action 


11/00/02 
06/00A)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Aftaclsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Nataya  BatUe, 
Retirement  and  Insurance  Service. 
Office  of  Insurance  Programs,  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Washington.  DC  20515 
Phone:  202  606-1874 
Email:  nbatUedopm.gov 

RIN:  3206-AJ34 


3728.  DEBARMENTS  AND 
SUSPENSIONS  OF  HEALTH  CARE 
PROVIDERS  FROM  THE  FB)ERAL 
EMPLOYEES'  HEALTH  BENEFITS 
PROGRAM 

Priority:  Substantive.  Nonsignificant 

Lsgal  Authority:  5  USC  8902a 

CFR  CNallon:  5  CFR  890.  subpart  J 

None 


These  regulations  will 
implement  section  2  of  Public  Law  105- 
266,  which  amends  5  U.S.C.  section 
8902a,  authorizing  OPM  to  debar  health 
care  providers  who  have  committed 
certain  types  of  legal  offenses  or 
program-related  violations  from 
participation  in  the  Federal  Employees' 
Health  Benefits  Program  (FEHBP).  and 
to  levy  monetary  penalties  and 
assessments  against  individuals  who 
have  improperly  obtained  payments  of 
FEHBP  funds.  This  legislation  removes 
uimecessary  administrative  constraints 
on  the  agency,  provides  more  flexible 
and  less  time-consuming  procedures, 
and  will  improve  OPM's  administration 
of  sanctions  against  unfit  health  care 
providers. 


Action 


Dal*         FR  CHa 


Intemn  Final  Rule 

NPRM 

NPRM  Comment 

Period  End 
Final /Action 


10/30/89  54  FR  43939 
12/12/01  66FR64160 
02/11/02 

12AXV02 


Regulatory  FlexIbiHty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  J.  David  Cope, 
Debarring  Official,  Office  of  the 
Inspector  General,  Office  of  Personnel 
Management.  1900  E  Street  NW.. 
Washhigton.  DC  20415 
Phone:  202  606-2951 
Fax:202  606-2153 
Email:  jdcopedopm.gov 

RIN:  3206-AD76 

3729.  •  IMPLEMENTATION  OF 
FLEXIBLE  SPENDING  ACCOUNTS 
FOR  EXECUTIVE  BRANCH  FEDERAL 
EMPLOYEES  PARTICIPATING  IN  THE 
FEDERAL  EMPLOYEES  HEALTH 
BENEFITS  PROGRAM 

Priorfty:  Substantive.  Nonsignificant 

Legal  Authority:  26  USC  125;  26  USC 
129;  26  USC  152 

CFR  Citation:  5  CFR  892 


Legal  Deadline:  None 

Abstract:  The  Office  of  Personnel 
Management  (OPM)  plans  to  issue 
regulations  to  enable  employees  of  all 
executive  branch  agencies  to  elect  a 
Health  Care  Flexible  Spending  Accoimt 
(HCFSA)  and/or  a  Dependent  Care 
Flexible  Spending  Account  (DCFSA)  in 
accordance  with  Sections  125.  129,  and 
152  of  the  Internal  Revenue  Code. 


Date         FR  CMi 


Interim  Final  Rule 


04AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  Laurie  Bodenheimer, 
Retirement  and  Insurance  Services. 
Office  of  Insurance  Programs,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415 
Phone:  202  606-0770 

RIN:  3206-AJ66 


3730.  FEDERAL  EMPLOYEES'  GROUP 
UFE  INSURANCE  FEDERAL 
ACQUtSmON  REGULATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  8716;  40  USC 
486(C) 

CFR  Citation:  48  CFR  1.301 

Legal  Deadline:  None 

Abatract:  This  proposed  regulation 
would  revise  the  existing  Federal 
Employees'  Group  Life  Insurance 
Federal  Acquisition  Regulation  (LIFAR) 
by  updating  and  revising  policy 
regulation  with  respect  to  the 
acquisition  and  administration  of  life 
insurance  contract(s)  for  Federal 
employees. 

TimetaMa: 


Action 


Date         FR  CHa 


Final  Action 


11AXV02 


Regulatory  Flexibility  Analyals 
Required:  No 

Small  Entities  Affected:  No 

Govemntent  Levels  Affected:  None 

Agency  Contact:  Anne  Easton, 
Retirement  and  Insurance  Services, 
Office  of  Insurance  Programs,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington.  DC  20415 
Phone:  202  606-0004 


75416  Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


0PM 


Rnal  Rule  Stage 


Email:  aseaston@opm.gov 
RIN:  3206-AI65 


Office  of  Personnel  Management  (0PM) 


3731.  PERSONNEL  SECURITY  AND 
RELATED  PROGRAMS 

PriorRy:  Other  Significant 

Legal  Authority:  5  USC  3301:  5  USC 
3302;  5  USC  7312:  50  USC  403;  EO 
10450;  EO  10577 

CFR  Citation:  5  CYR  732 

Legal  Deadline:  None 

Abstract:  With  the  abolishment  of  the 
Federal  Personnel  Manual  (FPM), 
certain  policies  and  procedures 
enimciated  in  the  FPM  are  being 
considered  for  publication  in  another 
format. 


3732.  INVESTIGATIONS 

Priorfty:  Other  Significant 

Legal  Authority:  PL  93-579;  5  USC 
552a 

CFR  Citation:  5  CFR  736 

Legal  Deadline:  None 

Abstract:  With  the  abolistunent  of  the 
Federal  Personnel  Manual  (FPM), 
certain  policies  and  procedures 
enunciated  in  the  FPM  are  being 
considered  for  publication  in  another 
format. 

Tlmetabla: 


Action 


Dale         FR  Cite 


Action 


PR  CHe 


04/23y«1  56  FR  18650 
09/16/94  59  FR  47527 
10/17/94 


Intenm  Fmal  Rule 
Interim  Final  Rule 
Interim  Final  Rule 
Effective  Date 
l^xt  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kathy  Dillaman, 
Associate  Director,  Investigations 
Service,  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Washington,  DC  20415-4000 
Phone:  202  606-1042 

RIN:  3206-AC21 


Interim  Final  Rule 
Begin  Review 
Interim  Final  Rule 


04/23/91   56  FR  18650 

1(V01/93 

09/16/94  59  FR  47527 


f^xt  /Action  UndetenDined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Kathy  Dillaman, 
Associate  Director,  Investigations 
Service.  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415-4000 
Phone:  202  606-1042 

RIN:  3206-AB92 


Office  of  Personnel  Management  (0PM) 


Long-Term  Actions 


3733.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12549 

CFR  Citation:  5  CFR  970 

Legal  Deadline:  None 

Abstract:  These  regulations  will 
implement  within  OPM  the  provisions 
of  the  Govemmentwide 
nonprocurement  suspension  and 
debarment  common  rule. 

Timetable: 


Action 


FR  Cite 


01/23/02  67  FR  3266 
03/2S/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  J.  David  Cope, 
Debarring  Official,  Office  of  the 
Inspector  General,  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Washington.  DC  20415 
Phone:  202  606-2851 
Fax:  202  606-2153 
Email:  jdcope@opm.gov 

RIN:  3206-AJ31 


Completed  Actions 


3734.  EXCEPTED  SERVICE- 
SCHEDULE  A  AUTHORITY  FOR 
NONTEMPORARY  PART-TIME  OR 
INTERMITTENT  POSITIONS 

Priority:  Substantive,  Nonsignificant 

CFR  CItatton:  5  CFR  213 

Completed: 

FR  CMt 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tina  Vay 
Phone:  202  606-0830 
Fax:  202  606-0390 

RIN:  3206-A)06 


Final  Action 

Final  Action  Effective 


09nAm  67  FR  56475 
09A)4A)2 


3735.  PREVAIUNG  RATE  SYSTEMS; 
DEHNmON  OF  SAN  JOAQUIN 
COUNTY,  CAUFORNIA,  TO  A 
NONAPPROPRIATED  FUND  WAGE 
AREA 

Priority:  Routine  and  Frequent 

CFR  Citation:  5  CFR  532 

Completed: 

Ronon  Data  FR  CHe 

Final  Action  08«)1/02  67  FR  49855 

Final  Action  Effective    09/03/02 
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Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Chenty  Carpenter 
Phone:  202  606-2848 
Fax:  202  606-4264 
Email:  cola@opm.gov 

RIN:  3206-AJ35 

3736.  PREVAIUNG  RATE  SYSTEMS; 
CHANGE  IN  THE  SURVEY  CYCLE  FOR 
THE  PORTLAND,  OREGON,  WAGE 
AREA 

Priority:  Routine  and  Frequent 

CFR  CItatton:  5  CFR  532 

Completed:  


Reason 


Dale 


FR  Cite 


04/24/02  67  FR  20009 
04/24/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Action  08/01/02  67  FR  49878 

Final  Action  Effective    09/03/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Chenty  Carpenter 
Phone:  202  606-2848 
Fax:  202  606-4264 
Email:  cola@opm.gov 

RIN:  320&-AJ60 

3737.  PAY  FOR  ADMINISTRATIVE 
APPEALS  JUDGE  POSITIONS 

Priority:  Substantive,  Nonsignificant 

CFR  CItatton:  5  CFR  534,  subpart  F 

Completed:  


Reason 


FR  Cite 


Final  Action  06/07/02  67  FR  39249 

Final  Action  Effective    07/08/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 


Agency  Contact:  Jeanne  D.  Jacobson 
Phone:  202  606-2858 
Fax:  202  606-0824 
Email:  payleave@opm.gov 

RIN:  3206-AJ44 

3738.  REPEAL  OF  DUAL 
COMPENSATION  REDUCTION  FOR 
MILITARY  RETIREES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  5  CFR  553 

Completed: 

Reason 


3740.  COST-OF-UVING  ALLOWANCES 
(NONFOREIGN  AREAS); 
METHODOLOGY  CHANGES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  5  CFR  591 

Completed: 


Date 


FR  CMa 


Rnal  Action  05/03/02  67  FR  22339 

Final  Action  Effective     06/03/02 

Regulatory  FlexMllty  Analysis 
ftequlred:  No 


Date        FR  Cite       Govemment  Levels  Affected:  None 


Final  Action  06/14/02  67  FR  40837 

Final  /Vction  Effective    07/1 5/02 

Regulatory  Flexitiility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Larry  Lorenz 
Phone:  202  606-0830 

RIN:  3206-AI92 

3739.  COST-OF-UVING  ALLOWANCES 
(NONFOREIGN  AREAS); 
COMMISSARY/EXCHANGE  RATES; 
SURVEY  FREQUENCY;  GRADUAL 
REDUCTIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  5  CFR  591 

Completed:  


Reason 


Date 


FR  Cite 


Final  Action  05/03/02  67  FR  22339 

Final  Action  Effective     06/03/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Kurt  Sphngmann 
Phone:  202  606-2838 
Fax:  202  606-4264 
Email:  cola@opm.gov 

RIN:  3206-AJ40 


Agency  Contact:  Kurt  Springmann 
Phone:  202  606-2838 
Fax:  202  606-4264 
Email:  cola@opm.gov 

RIN:  3206-AJ41 

3741.  SUSPENSION  OF  ENROLLMENT 
IN  THE  FEDERAL  EMPLOYEES' 
HEALTH  BENEFITS  PROGRAM  TO 
ENROLL  IN  THE  CHAMPVA  OR 
TRICARE  PROGRAMS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  5  CFR  890 

Completed: 


Reason 


Date 


FR  CHa 


Final  Action  06/18/02  67  FR  41 305 

Final  Action  Effective    06/1 8/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Michael  W.  Kaszynsld 

Phone:  202  606-0004 

Fax:  202  606-0633 

Email:  mwi^szyn@opm.gov 

RIN:  3206-AJ36 

(FR  Doc.  02-24267  Filed  12-06-02;  8:45  ami 
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PEACE  CORPS  (PEACE) 


PEACE  CORPS 
22  CFR  Ch.  Ill 


Regulatory  Agenda 

AGENCY:  Peace  Corps. 

ACnON:  Semiannual  regulatory  agenda. 


SUMMARY:  This  agenda  announces  the 
regulations  the  Peace  Corps  will  have 
under  development  during  the  6-month 
period  from  October  1,  2002,  through 
March  31,  2003.  The  purpose  of 
publishing  this  agenda  is  to  give  notice 
of  any  regulatory  activity  by  the  Agency 
in  order  to  allow  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process. 


FOR  FURTtCR  INFORMATION  CONTACT:  The 
public  is  encouraged  to  contact  the 
agency  official  listed  for  the  particular 
agenda  item.  For  other  information 
concerning  Peace  Corps'  regulations  or 
this  semiannual  agenda,  contact 
Suzanne  B.  Glasow,  Associate  General 
Counsel,  Peace  Corps,  1111  20th  Street 
NW.,  Washington,  DC  20526,  (202)  692- 
2150. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  Executive  Order  12866 
entitled  "Regulatory  Planning  and 
Review"  and  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  executive 
agencies  are  required  to  publish  in  the 
Federal  Register  semiannual  regulatory 
agendas  in  April  and  October  of  each 
year.  The  regulations  being  considered 

Peace  Corps — Proposed  Rule  Stage 


by  the  Peace  Corps  are  not  "significant" 
rules  within  the  meaning  of  Executive 
Order  12866,  and  no  regulatory  impact 
analysis  is  required.  In  addition,  the 
Peace  Corps  has  determined,  under  the 
Regulatory  Flexibility  Act,  that  the 
regulations  under  consideration  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  is  required.  The  Agency  has 
also  determined  that  the  regulations  will 
not  impose  compliance  costs  or 
reporting  burdens  on  the  public. 

Dated:  September  13.  2002. 
Keith  A.  Vance, 

Director.  Office  of  Administrative  Services, 
Peace  Corps 


3742 
3743 
3744 
3745 
3746 
3747 
3748 
3749 


Handicapped  Discrimination  ProhilMtion  and  Procedures 

Supplemental  Standards  of  Conduct  for  Peace  Corps  Employees 

Eligibility  and  Standards  for  Peace  Corps  Volunteer  Service  Re:  Procedures^Appeals  

Volunteer  Discrimination  Complaint  Procedure  

Responsibilities  and  Ethical  Standards  for  Peace  Corps  Employees  

Inspection  and  Copying  of  Records:  Rules  for  CompNarKe  WHh  Freedom  of  Information  Act 

Implementation  of  the  Privacy  Act  of  1974 

Organization 


Regulation 

Identification 

Number 


0420-AA03 
0420-AA09 
0420-AA10 
0420-AA11 
0420-AA12 
0420-AA]4 
0420- AA1 5 
0420-AA16 


Peace  Corps — Long-Term  Actions 


3750       j    Govemment¥«ride  Detiarment  and  Suspension  (Nonprocurement)  and  Govemmentwide  Requirements  for  Dmg- 
Free  Workplace  (Grants) 


Regulation 

Identification 

Number 


0420-AA17 


Peace  Corps  (PEACE) 


Proposed  Rule  Stage 


3742.  HANDICAPPED 
DISCRIMINATION  PROHIBITION  AND 
PROCEDURES 

PrkNlty:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  794 

CFR  Citation:  22  CFR  313 

Legal  Daadiine:  None 

Abatract  The  regulation  implements 
section  504  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  794),  which 
prohibits  discrimination  on  the  basis  of 
handicap  in  programs  or  activities 


conducted  by  executive  agencies  or  the 
Postal  Service. 

Thnelabla: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
SecofxJNPRM 


1008/91   56  FR  50684 
12/091^91 

03/00/03 


Agency  Contact:  Tyler  S.  Posey, 

General  Counsel,  Peace  Corps,  Suite 

8200,  1111  20th  Street  NW, 

Washington,  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tposey@peacecorps.gov 

RIN:  0420-AA03 


Ragulatory  FlaxMlity  Analysis 
Requirad:  No 

Government  I.avel8  Affected:  Federal 


3743.  SUPPLEMENTAL  STANDARDS 
OF  CONDUCT  FOR  PEACE  CORPS 
EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  EO  12674;  5  CFR 
2635.105 

CFR  Citation:  22  CFR  307;  5  CFR  67 

(New) 

l-agai  Deedline:  None 

Abatract:  The  Peace  Corps  is  removing 
part  307  from  the  Code  of  Federal 
Regulations.  Part  307  provides  the 
standards  of  conduct  applicable  to 
Peace  Corps  employees.  Peace  Corps 
employees  are  already  subject  to  the 
Govemmentwide  regulations  on 
employee  standards  of  conduct,  and  the 
Peace  Corps  is  considering  the 
appropriate  action  to  take  in  regard  to 
its  supplemental  standards  of  conduct. 

Timetable: 


Action 


Dal*         FR  Cite 


NPRM 


12A)0/02 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Government  l.evela  Affected:  Federal 

Agency  Contact:  Tyler  S.  Posey, 

General  Counsel,  Peace  Corps,  Suite 

8200,  1111  20th  Street  NW, 

Washington,  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tposeyQpeacecorps.gov 

RIN:  0420-AA09 

3744.  ELIGIBILITY  AND  STANDARDS 
FOR  PEACE  CORPS  VOLUNTEER 
SERVICE  RE:  PROCEDURES- 
APPEALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  75  Stat  612,  sees  4(b), 
5(a),  and  22;  22  USC  2504;  EO  12137, 
May  16,  1979;  International  Security  & 
Development  Coop.  Act  of  1981,  sec 
601;  95  Stat  1519  and  1540 

CFR  Citation:  22  CFR  305 


i:  None 

The  Peace  Corps  is  reviewing 
its  Eligibility  and  Standaids  for  Peace 
Corps  Service,  specifically  with  regard 
to  establishing  and  publishing  an 
appeals  procedure  for  administrative 
and  medical  deselection.  42  U.S.C. 
5057(c)(1),  as  amended,  no  longer 
provides  authority  for  the  listed  agenda 
item.  Therefore,  42  U.S.C.  5057,  as 
above,  shall  be  deleted  from  future 
printings  of  the  Unified  Agenda. 


Timetable: 


CFR  Citation:  22  CFR  307 


Dal*        FR  CH*       l-egai  Deadline:  None 


NPRM 


03/00/03 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Govemntent  Levela  Affected:  Federal 

Additional  information:  RFA:  N 

Agency  Contact  Tyler  S.  Posey, 

General  Coimsel,  Peace  Corps,  Suite 

8200,  1111  20th  Street  NW, 

Washington,  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tposeydpeacecorps.gov 

RIN:  0420-AAlO 

3745.  VOLUNTEER  DISCRIMINATION 
COMPLAINT  PROCEDURE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  22  USC  2503;  5  USC 
553  and  554 

CFR  Citation:  22  CFR  306;  45  CFR 
1225 

Legal  Daadiine:  None 

Abatract:  The  Peace  Corps  is 
promulgating  its  own  regulations 
regarding  the  Volimteer  Discrimination 
Complaint  Procedure  to  replace  the 
current  cross-reference  to  the  former 
ACTION'S  regulations  applicable  to 
Peace  Corps  volimteers,  which  appear 
in  45  CFR  part  1225. 


Action 


Dal*  FR  Oil* 


NPRM 


01/OOA)3 


Regulatory  Flexibility  Anaiyaia 
Required:  No 

Government  Levela  Affected:  Federal 

Additional  information:  RFA:  N 

Agency  Contact:  Tyler  S.  Posey, 

General  Counsel,  Peace  Corps,  Suite 

8200,  1111  20th  Street  NW, 

Washington,  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tpose)r@peacecorps.gov    ' 

RIN:  0420-AAll 

3746.  RESPONSIBILITIES  AND 
ETHICAL  STANDARDS  FOR  PEACE 
CORPS  EMPLOYEES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  7301;  5  USC 
app  Ethics  in  Government  Act  of  1978; 
EO  12674;  5  CFR  2635.105;  5  CFR 
2635.403;  5  CFR  2635.803 


Abatract:  The  Peace  Corps  is  removing 
part  307  from  the  Code  of  Federal 
Regulations.  Part  307  provides  the 
standards  of  conduct  appUcable  to 
Peace  Corps  employees.  Peace  Corps 
employees  are  already  subject  to  the 
Govenunentwide  regulations  on 
employee  standards  of  conduct,  and  the 
Peace  Corps  is  considering  the 
appropriate  action  to  take  in  regard  to 
its  own  supplemental  standards  of 
conduct 


Action 


Dal*  FR  CH* 


NPRM 


12/00/02 


Regulatory  Flaxiblltty  Anaiyaia 
ftaquired:  No 

Government  Ljavela  Affected:  Federal 

Ageiicy  Contact:  Tyler  S.  Posey, 

General  Counsel,  Peace  Corps,  Suite 

8200,  1111  20th  Stiwt  NW, 

Washington.  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tposeydpeacecorps.gov 

RIN:  0420-AA12 

3747.  INSPECTION  AND  COPYING  OF 
RECORDS:  RULES  FOR  COMPUANCE 
WITH  FREEDOM  OF  INFORMATION 
ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552;  22  USC 
2503(b);  EO  12137 

CFR  CHation:  22  CFR  303 

Legal  Deedline:  None 

Abetract:  The  Peac«  Corps  is  revising 
its  Freedom  of  Information  Act  (FOIA) 
regulation  to  implement  the  1996 
revisions  to  FOIA  and  to  include  Office 
of  Inspector  General  provisions. 

Timetable: 


Dal*  FR  CH* 


NPRM  12/00/02 

Regulatory  Flexibility  Anaiyaia 
Requirad:  No 

Small  EntMea  Aftected:  No 

Government  Levela  Affected:  Federal 

Agency  Contact  Tyler  S.  Posey. 
General  Counsel,  Peace  Corps,  Suite 
8200.  1111  20di  Street  NW, 
Washington.  DC  20526-0001 
Phone:  202  692-2150 
Fax:  202  692-2151 
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PEACE 


Email:  tposey@peacecorps.gov 
RIN:  0420-AA14 


3748.  IMPLEMENTATION  OF  THE 

PRIVACY  ACT  OF  1974 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  5  USC  552a:  22  USC 

2503(b);  EO  12137 

CFR  Citation:  22  CFR  308 

Legal  Deadline:  None 

AlWtract:  The  Peace  Corps  is  revising 

its  Privacy  Act  regulation  to  be 

consistent  with  revisions  to  its  systems 

of  records  and  to  delete  unnecessary 

and  outdated  provisions. 

Timetaiale: 

Action 


FR  Cits 


NPRM  04A)(V03 

Regulatory  Flexibility  Analysis 
Requlrad:  No 


Peace  Corps  (PEACE) 


3750.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTMriDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  sec  2455.  PL  103-355. 
108  Stat  3327;  EO  12549,  3  CFR  1986 
Comp.  p  189;  EO  12698.  3  CFR  1989 
Comp,  p  235 

CFR  Citation:  22  CFR  310 

Legal  Deadline:  None 

Abstract:  The  Peace  Corps  intends  to 
publish  proposed  revisions  to  its 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Financial 
Assistance)  rtde  in  22  CFR  part  310  in 


Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Tyler  S.  Posey, 

General  Counsel,  Peace  Corps,  Suite 

8200,  1111  20th  Street  NW, 

Washington,  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tposey@peacecorps.gov 

RIN:  0420-AA15 

3749.  ORGANIZATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552;  22  USC 
2503(b);  EO  12137 

CFR  Citation:  22  CFR  302 

Legal  Deadline:  None 

Abstract:  The  Peace  Corps  is  removing 

this  rule  from  the  Code  of  Federal 

Regulations  because  it  is  outdated  and 

unnecessary.  Information  on  Peace 


Proposed  Rule  Stage 


Corps'  organization  is  routinely 
updated  and  published  in  the  Federal 
Register's  "United  States  Government 
Manual." 

Timetable: 


conjunction  with  other  participating 
agencies.  Under  the  proposed  rule. 
Peace  Corps'  debarment  and  suspension 
provisions  would  remain  in  part  310 
and  would  set  out  procedures  to  be 
used  by  the  Peace  Corps  when  it  has 
evidence  that  a  recipient  of  Peace  Corps 
funds  pursuant  to  a  nonprocurement 
agreement,  such  as  grant  or  cooperative 
agreement,  has  committed  fraud, 
embezzlement,  forgery,  or  a  variety  of 
other  serious  offenses. 

The  rule's  drug-fi«e  workplace 
provisions  would  be  moved  to  a  new 
rule,  part  312,  and  would  include 
requirements,  prohibitions,  and 
procedures  regarding  the  unlawful 
manufacturing,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  by  a  grantee  of  the  Peace 
Corps  in  conducting  any  activity  under 
a  Peace  Corps  grant. 


Action 

NPRM 


Dale 


FR  Cite 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Tyler  S.  Posey, 

General  Coimsel,  Peace  Corps,  Suite 

8200,  1111  20th  Street  NW, 

Washington.  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tposey@peacecorps.gov 

RIN:  042Q-AA16 

Long-Term  Actions 


Monday, 
December  9,  2002 


<=>  r=l 


Timetable: 


Action 


FR  en* 


01/23/02  67  FR  3266 
03/25/02 


NPRM 

NPRM  Comment 

Period  End 
Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectad:  None 

Agertcy  Contact:  Tyler  S.  Posey, 

General  Counsel,  Peace  Corps.  Suite 

8200.  1111  20th  Street  NW. 

Washington.  DC  20526-0001 

Phone:  202  692-2150 

Fax:  202  692-2151 

Email:  tposey®peacecorps.gov 


0420-AA17 
(FR  Doc.  02-23904  Filed  12-06-02;  8:45  am) 
a«jjNG  cooe  aasi-«i-« 


Part  XL 


Pension  Benefit 

Guaranty 

Corporation 

Semiannual  Regulatory  Agenda 
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PENSION  BENEFIT  GUARANTY  CORPORATION  (PBGC) 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Ch.  XL 

AgMtda  of  Regulations  Under 

Development 

ACanCY:  Pension  Benefit  Guaranty 

Corporation  (PBGC). 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  This  document  sets  forth  the 
Pension  Benefit  Guaranty  Corporation's 
regulatory  agenda  issued  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  The  agenda 
lists  regulations  that  are  currenUy  under 
development  or  review  or  that  PBGC 
expects  to  have  under  development  or 
review  during  the  next  12  months.  The 
effect  of  this  agenda  is  to  advise  the 
public  of  PBGC's  current  and  future 
regulatory  activities. 

ADDRESSES:  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 


Corporation,  1200  K  Street  NW., 
Washington,  DC  20005-4026. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  agenda  in 
general,  contact  Harold  J.  Ashner, 
Assistant  General  Counsel,  Office  of  the 
General  Counsel.  (202)  326-4024.  (For 
TTY/TDD  users,  call  the  Federal  relay 
service  toll-ft«e  at  1-800-877-8339  and 
ask  to  be  connected  to  (202)  326-4024.) 
For  information  about  a  specific 
regulation  project  listed  on  the  agenda, 
contact  the  person  designated  in  the 
agenda  for  that  regulation. 

SUPPLEMENTARY  INFORMATKW:  Under  the 
President's  order  on  Regulatory 
Planning  and  Review,  Executive  Order 
12866  (58  FR  51735,  October  4, 1993). 
each  agency  is  required  to  prepare  an 
agenda  of  all  regulations  under 
development  or  review.  The  Regulatory 
Flexibility  Act,  PubUc  Law  98-354,  5 
U.S.C.  601,  has  a  similar  agenda 
requirement.  Under  that  law,  the  agenda 
must  list  any  regulation  that  is  likely  to 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  issued  guidelines  prescribing  the 
form  and  content  of  the  regulatory 
agenda.  Under  those  guidelines,  tiie 
agenda  must  list  all  regulatory  activities 
being  conducted  or  reviewed  in  the  next 
12  months  and  provide  certain  specified 
information  on  each  regulation.  For  this 
edition  of  the  Pension  Benefit  Guaranty 
Corporation's  regulatory  agenda,  the 
most  important  significant  regulatory 
action  is  included  in  The  Regulatory 
Plan,  which  appears  in  part  II  of  this 
issue  of  the  Federal  Register.  The 
Regulatory  Plan  entries  are  listed  in  the 
table  of  contents  below  and  are  denoted 
by  a  bracketed  bold  reference,  which 
directs  the  reader  to  the  appropriate 
sequence  number  in  part  II. 

Dated:  October  3,  2002. 
Steven  A.  Kanduian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 


Pension  Benefit  Guaranty  Corporation— Proposed  Rule  Stage 


Sequence 
Number 


3751 
3752 
3753 


Title 


Ring  Rutes • 

Payment  o»  Benefits  in  PBGC-Trusteed  Plans 

Allocation  o»  Assets  in  Singte-Ernplcyer  Plans;  Valuation  o1  Benefits  and  Assets  (Weq  Plen  Seq  No.  151) 


Regulation 

Identification 

Number 


1212-AA89 
1212-AA98 
1212-AA55 


Relefences  in  txildface  appear  in  the  Regulatory  Plan  in  part  II  of  ttiis  issue  of  the  Federal  Register. 

Pension  Benefit  Guaranty  Corporation— Final  Rule  Stage 


Pension  Benefit  Guaranty  Corporation — Completed  Actions 


Sequence 
Number 


3755 
3756 


Title 


Rules  for  Administrative  Review  of  Agency  Decisions 
Cash  Balance  Plans  With  Variat)te  Indices  


Regulation 

Identification 

Numt>er 


1212-AA97 
1212-AA96 


Pension  Benefit  Guaranty  Corporation  (PBGC) 


Proposed  Rule  Stage 


3751.  nUNG  RULES 
Priorlly:  Substantive,  Nonsignificant 
I  Authority:  29  USC  1301  et  seq 


CFR  Citation:  29  CFR  4000 
None 


Abstract:  The  PBGC's  rules  governing 
the  date  of  filing  vary,  depending  on 
the  regulation  involved  and  the  method 
of  filing  used  (e.g..  mail  postmarked  by 
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PBGC 


Proposed  Rule  Stage 


the  United  States  Postal  Service, 
metered  mail,  commercial  delivery 
service,  facsimile).  The  PBGC  intends 
to  clarify  and  simplify  its  filing  rules 
and  to  provide  greater  flexibility  in 
methods  of  filing  (including  by 
electronic  means). 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


11/00/02 
01/00^ 


Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Gk>vemment  Levels  Affected:  None 

Agsncy  Contact:  Thomas  H.  Gabriel, 
Attorney,  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  1200  K  Street  NW, 
Washington,  DC  20005-4026 
Phone:  202  326-4024 
TDD  Phone:  800  877-8339 
Fax:  202  326-4112 

RIN:  1212-AA89 


3752.  •  PAYMENT  OF  BENEFITS  IN 
PBGC-TRUSTEED  PLANS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrlly:  29  USC  1302(b)(3);  29 
USC  1322;  29  USC  1344 


guarantee  limits  and  the  time,  form, 
and  manner  of  payment 


Action 


DM*  FR  CH* 


NPRIM 

10/00/03 

CFR  Citation:  29  CFR  4022;  29  CFR 

NPRM  Comment 

12/00«)3 

4044 

Period  End 

l.egal  Deadline:  None 

AtMtract:  When  the  PBGC  assumes 
trusteeship  of  a  terminated  pension 
plan,  it  pays  benefits  to  participants 
pursuant  to  plan  provisions  and  title 
IV  of  E3USA.  The  PBGC  has  recentiy 
completed  a  rulemaking  that  made 
several  changes  in  how  it  pays  benefits, 
including  giving  participants  more 
choices  of  annuity  forms,  clarifying  (for 
certain  purposes  under  titie  IV  of 
ERISA)  what  it  means  to  be  able  to 
"retire"  under  plan  provisions,  and 
adding  rules  on  who  will  get  certain 
payments  the  PBGC  owes  to  a 
participant  at  the  time  of  death.  Final 
Rule,  67  FR  16950  (April  8,  2002).  The 
PBGC  is  continuing  to  explore  how  to 
improve  its  benefit  payments  rules. 
This  regulation  will  fill  in  gaps  in  the 
rules,  clarify  matters  that  have  been 
handled  on  a  case-by-case  basis  in  the 
past,  and  otherwise  address  issues 
relating  to  the  determination  of 


Regulatory  Fl«ili)illty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Catherine  B.  IGion, 

Attorney,  Office  of  the  General  Counsel, 

Pension  Benefit  Guaranty  Corporation, 

1200  K  Street  NW,  Washington.  DC 

20005-4024 

Phone:  202  326-4024 

TDD  Phone:  800  877-8339 

Fax:  202  326-4112 

RIN:  1212-AA98 

3753.  ALLOCATION  OF  ASSETS  IN 
SINGLE-EMPLOYER  PLANS; 
VALUATION  OF  BENEFITS  AND 
ASSETS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
151  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  1212-AA55 


Pension  Benefit  Guaranty  Corporation  (PBGC) 


Rnal  Rule  Stage 


3754.  ASSESSMENT  OF  AND  REUEF 
FROM  PENALTIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  28  USC  2461  note;  29 
USC  1302(b)(3):  29  USC  1303(a);  29 
USC  1306;  29  USC  1307;  29  USC  1371 

CFR  Citation:  29  CFR  4003;  29  CFR 
4007;  29  CFR  4071 

Legal  Deedline:  None 

Abstract:  The  PBGC  has  issued  a 
number  of  policy  statements  about 
penalties  over  the  last  few  years.  For 
the  convenience  of  the  public,  the 


PBGC  proposes  to  replace  those  policy 
statements  with  an  updated  and 
expanded  set  of  penalty  policies 
codified  in  its  regulations. 


Action 


FR  Clle 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 


01/1 2A)1   66  FR  2856 
03/13/01 

11/00/02 


Final  Action  Effective     1 2/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entitiee  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Deborah  C.  Miuphy, 
Attorney,  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  1200  K  Sti«et  NW, 
Washington,  DC  20005-4026 
Phone:  202  326-4024 
TDD  Phone:  800  877-8339 
Fax:  202  326-4112 

RIN:  1212-AA95 


Pension  Benefit  Guaranty  Corporation  (PBGC) 


Completed  Actions 


3755.  RULES  FOR  ADMINISTRATIVE 
REVIEW  OF  AGENCY  DECISIONS 

Priority:  Substantive,  Nonsignificant 

AuttKNity:  29  USC  1302(b)(3) 


CFR  Citation:  29  CFR  4003 

Ljegal  Deedline:  None 

Abetract  The  PBGC  amended  its 
administrative  review  regulation  to 
expedite  the  appeals  process  by 


authorizing  a  single  member  of  the 
PBGC's  Appeals  Board  to  decide 
routine  appeals. 


75426  Federal  Register /Vol.  67.  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


PBGC 


Timelabto: 


Action 


FR  Cite 


Fax:  202  326-4112 
RIN:  1212-AA97 


NPRM 

03/27/02  67  FR  14663 

NPRM  Comment 

05/28/02 

Period  End 

Final  Action 

07/22A)2  67  FR  47694 

Final  Action  Effective    07/22/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  H.  Gabriel, 
Attorney,  Pension  Benefit  Guaranty 
Corporation.  Office  of  the  General 
Counsel.  1200  K  Street  NW, 
Washington,  DC  20005-4026 
Phone:  202  326-4024 
TDD  Phone:  800  877-8339 


3756.  CASH  BALANCE  PLANS  WITH 
VARIABLE  INDICES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  29  USC  1301  et  seq 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadline:  None 

Abstract  The  PBGC  is  withdrawing 
this  project  pending  clarification  of  the 
rules  governing  cash  balance  plans. 

Tlmalabla: 


PR  Cite 


Request  for 
Comments 


06«)6/00  65  FR  41610 


Completed  Actions 


Action 


FR  Cite 


Comment  Period  End    09/22/00 
Wittidrawn  11/01/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Catherine  B.  IClion. 

Attorney.  Office  of  the  General  Counsel, 

Pension  Benefit  Guaranty  Corporation, 

1200  K  Street  NW,  Washington.  DC 

20005-4024 

Phone:  202  326-4024 

TDD  Phone:  800  877-8339 

Fax:  202  326-4112 

RIN:  1212-AA96 

(FR  Doc.  02-25639  Filed  12-06-02;  8:45  amj 

BNJJNG  CODE  770C-01-S 


Monday, 
December  9,  2002 


Part  XU 


Presklio  Trust 


Semiannual^  R^vlatory  Agenda 
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PRESIDIO  TRUST  (PRESIDIO) 


PRESIDIO  TRUST 
36CFRCti.X 

Samiannuai  Agenda  of  Regulations 
Purmiant  to  Executive  Order  12866 

agency:  The  Presidio  Trust. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  The  Presidio  Trust  (Trust)  is 
a  wholly  owned  Government 
corporation  created  by  Congress 
pursuant  to  title  I  of  the  Omnibus  Parks 


and  Public  Lands  Act  of  1996,  Public 
Law  104-333, 110  Stat.  4097.  The  Trust 
is  charged  with  managing  a  portion  of 
the  former  U.S.  Army  base  known  as 
The  Presidio  of  San  Francisco,  located 
in  San  Francisco,  California. 

This  regulatory  agenda  describes  the 
regulations  that  the  Trust  will  be 
proposing,  developing,  and  reviewing 
between  October  1,  2002,  and  March  31, 
2003.  This  information  is  published  in 
order  to  notify  the  public  of  the  Trust's 
regidatory  activities  so  that  interested 

Presidio  Trust— Long-Term  Actions 


persons  may  participate  in  the  Trust's 
rulemaking  process. 

FOB  FURTHER  INFORMATION  CONTACT:  For 

further  information  about  the  Trust's 

regulatory  agenda  or  rulemaking 

process,  contact  Karen  A.  Cook,  General 

Coimsel,  the  Presidio  Trust,  34  Graham 

Street,  P.O.  Box  29052,  San  Francisco, 

CA  94129-0052;  telephone:  415-561- 

5300. 

Dated:  September  24.  2002. 

Steven  Carp, 

Legal  Analyst. 


Sequence 
Number 


3757 
3758 


Title 


Interim  Management  ot  ttie  Presidio 
Management  o(  ttie  Presidio 


Regulation 

Identification 

Number 


3212-AAOO 
3212-AA01 


Presidio  Trust  (PRESIDIO) 


Long-Term  Actions 


3757.  INTERIM  MANAGEMENT  OF  THE 
PRESIDIO 

Priority:  Other  Significant 

l.agal  AuttMXity:  PL  104-333.  sec  lOl 
to  106 

CFR  Citation:  36  CFR  lOOl;  36  CFR 
1002;  36  CFR  1004;  36  CFR  1005 

l.agal  Deadiina:  None 

Abstract:  This  interim  final  rule 
governs  the  use  and  management  of  the 
area  administered  by  the  Presidio  Trust. 
The  rule  is  derived  from  the  National 
Park  Service's  (NPS)  regulations  for 
managing  conduct  at  the  Presidio 
during  the  four  years  when  the  Presidio 
was  under  the  NPS's  jurisdiction.  These 
regulations  cover  public  use  and 
recreational  activities;  the  protection  of 
natural,  cultural,  and  archeological 
resources;  vehicle  and  traffic  safety; 
cmd  commercial  and  private  operations. 

TIflwtabIa: 


Action 


FR  OH* 


Interim  Final  Rute 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


06/30/98  63  FR  35694 
08/31/98 


To  Be  Determined 


Regulatory  FtexibNIty  Analysis 
nsquirsd:  No 

Snuill  Entities  Aftactsd:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Steven  Carp,  Legal 

Analyst,  Presidio  Trust.  P.O.  Box 

29052,  34  Graham  Street,  San 

Francisco,  CA  94129-0052 

Phone:  415  561-5339 

Fax:  415  561-5308 

Email:  scarp@presidiotrust.gov 

RIN:  3212-AAOO 

3758.  MANAGEMENT  OF  THE 
PRESIDIO 

Priority:  Other  Significant 

Legal  Authority:  PL  104-333,  sec  lOl 
to  106;  5  use  552;  5  USC  552a;  28 
use  2672 

CFR  Citation:  36  CFR  lOOl  to  1009 

l.egal  Deadline:  None 

Abstract:  This  proposed  rule, 
published  in  the  Federal  Register  on 
September  18.  1998,  at  63  FR  50024, 
revises  and  expands  upon  the  interim 
final  rule  adopted  when  the  Presidio 
was  transferred  from  the  National  Park 
Service  to  the  Presidio  Trust  (Trust). 
The  interim  final  rule  was  published 
on  June  30,  1998,  and  can  be  found 
at  63  FR  35694.  These  proposed  niles 
cover  general  provisions  (part  1(X)1): 
public  use  and  recreational  activities 
and  protection  of  natural,  cultiiral,  and 
archeological  resources  (part  1002); 


vehicle  and  traffic  safety  (part  1003); 
and  commercial  operations  (part  1004) 
and  have  been  revised  to  be  consistent 
with  existing  regulations,  conform  with 
laws  in  nei^boring  jurisdictions,  and 
simplify  the  language  and  organization 
of  the  regulations.  The  remaining 
proposed  regulations  address  rights-of- 
way  (part  1005);  Presidio  Trust  symbols 
(part  1006);  requests  under  the  Freedom 
of  Information  and  Privacy  Acts  (parts 
1007  and  1008);  and  admLaistrative 
claims  imder  the  Federal  Tort  Claims 
Act  (part  1009). 

By  notice  published  on  January  19, 
1999,  in  the  Federal  Register  at  64  FR 
2870,  the  Trust  held  in  abeyance  imtil 
further  notice  a  portion  of  the  proposed 
rules:  36  CFR  1001,  1002,  1003,  1004, 
and  1006.  Any  future  action  on  these 
rules  will  be  noticed  in  the  Federal 
Register  and  subject  to  additional 
public  comment.  In  the  interim,  the 
Trust's  final  interim  regulations  at  36 
CFR  1001,  1002,  1004,  and  1005  remain 
in  effect.  The  public  conunent  period 
for  proposed  rule  36  CFR  1005  closed 
on  January  8,  1999.  Public  comment  on 
the  remaining  proposed  rules,  36  CFR 
1007,  1008,  and  1009.  closed  on 
November  17.  1998.  and  the  Trust 
issued  final  regulations  on  December 
30.  1998.  effective  January  29.  1999. 
These  regulations  can  be  found  at  63 
FR  71771. 


FOM;  Privacy  Act;  i^admral  Tort  Claiins  Act 

NPRM  09/18/98  (63  FR  50024) 

NPRM  Comment  Period  End  11/17/98  (63 

FR  50024) 
Final  Action  12/30/98  (63  FR  71771) 
Final  Action  Effective  01/29/99  (63  FR 

71771) 


General;  Resource  Pfolaction;  Traffic 
Safety;  Coimn.  Operations 

NPRM  09/18/98  (63  FR  50024) 

NPRM  Comment  Period  End  11/17/96  (63 

FR  50024) 
Comment  Period  Extended  to  01/06/99  (63 

FR  64023) 
Partial  Abeyance  of  Proposed  Rule 

01/19/99  (64  FR  2870) 
Furtt)er  Action  To  Be  Determined 
RIghts-of-Way 

NPRM  09/18/98  (63  FR  50024) 

NPRM  Comment  Period  End  1 1/17/96  (63 

FR  50024) 
Comment  Period  Extended  to  01/08/99  (63 

FR  64023) 
Final  Action  To  Be  Detennined 


Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  Carp.  Legal 

Analyst.  Presidio  Trust,  P.O.  Box 

29052,  34  Graham  Street,  San 

Francisco,  CA  94129-0052 

Phone:  415  561-5339 

Fax:  415  561-5308 

Email:  scarp@presidiotrust.gov 

RIN:  3212-AAOl 

[FR  Doc.  02-25204  Filed  12-06-02;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD  (RRB) 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Ch.  II 

Semiannual  Agenda  of  Regulations 
Undar  Devalopmont  or  Review 

AGENCY:  Railroad  Retirement  Board. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  This  agenda  contains  lists  of 
regulations  that  the  Board  is  developing 
or  proposes  to  develop  in  the  next  12 
months  and  regulations  that  are 
scheduled  to  be  reviewed  in  that  period. 


ADDRESSES:  844  North  Rush  Street, 
Chicago,  Illinois  60611-2092. 

FOR  FURTHER  NHFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  Office  of  General  Clounsel, 
Railroad  Retirement  Board,  (312)  751- 
4945.  FAX  (312)  751-7102,  TDD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  For  this 
edition  of  the  Railroad  Retirement 
Board's  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
are  included  in  The  Regulatory  Flan, 
which  appears  in  part  11  of  this  issue  of 
the  Federal  Register.  The  Regulatory 


Plan  entries  are  listed  in  the  Table  of 
Contents  below  and  are  denoted  by  a 
bracketed  bold  reference,  which  directs 
the  reader  to  the  appropriate  sequence 
number  in  part  II. 

Regulations  that  are  routine  in  natiue 
or  pertain  solely  to  internal  agency 
management  have  not  been  included  in 
the  agenda. 

Dated:  September  13.  2002. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 


Railroad  Retirement  Board— Proposed  Rule  Stage 


Sequence 
Number 


3759 
3760 
3761 
3762 


Title 


Employers'  Contritxrtions  and  ContritHJtion  Reports 

Application  for  Annuity  or  Lump  Sum  (Rag  Plan  Saq  Mo.  152)  

Account  Benefits  Ratio  (Reg  Plan  Saq  No.  153) 

Electronic  FHirKj  of  Applications  and  Claims  for  Benefits  Under  the  Railroad  Unemployment  Insurance  Act 


Regulation 

Identification 

Number 


3220-AB53 
3220-AB55 
3220-AB56 
3220-AB57 


References  in  boldface  appear  In  the  Regulatory  Plan  in  part  II  of  this  Issue  of  the  Fadaral  Register. 

Railroad  Retirement  Board — Final  Rule  Stage 


Sequence 
Number 


3763 
3764 
3766 
3766 
3767 
3768 


Title 


Reduction  and  Non-Payment  of  Annuities  t>y  Reason  of  Work  

Detemnining  Disabtlity 

Requests  for  Reconsideration  and  Appeals  Within  the  Board  (Rag  Plan  Saq  No.  154) 

Freedom  of  Information  Act  Requests  

Appendix  1  to  Part  220— Listing  ot  Impairments 

Retirement  Age  — — • 


Regulation 

Identification 

Number 


3220-AA61 
3220-AA99 
3220-AB03 
3220-AB47 
3220-AB51 
3220- AB54 


References  in  boldface  appear  in  the  Ragulatofy  Plan  in  part  II  of  this  issue  of  the  Federal  Ragisler. 

Railroad  Retirement  Board — Long-Term  Actions 


Sequence 
Number 


3768 
3770 


Title 


Creditable  Railroad  Compensation 
Determir>ing  Disability 


Regulation 

Identification 

Number 


3220-AB23 
3220-AB50 


Railroad  Retirement  Board — Completed  Actions 

Sequence 
Number 

Title 

Regulation 

Identification 

Number 

3771 

Anoiication  for  Amuitv  or  Lumo  Sum            

3220-AB46 

« 
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Railroad  Retirement  Board  (RRBf 


Proposed  Rule  Stage 


3759.  EMPLOYERS'  CONTRIBUTIONS 
AND  CONTRIBUTION  REPORTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  45  USC  345  362(1) 

CFR  Citation:  20  CFR  345.202  to  204 

Legal  Daadiina:  None 

Abatract:  The  Railroad  Retirement 
Board  amends  sections  345.202  to  204 
of  20  CFR  part  345  to  explain  the 
effective  date  of  consolidated  employer 
records  that  result  in  the  issuance  of 
a  joint  contribution  rate  under  the 
"experience  rating"  provisions  of 
section  8  of  the  Railroad 
Unemployment  Insurance  Act.  The 
amendment  also  incorporates  a 
nomenclature  change  due  to  a  recent 
agency  reorganization. 

TimetaMa: 


Action 


FR  Cite 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHles  Affected:  No 

Government  Levala  Affacted:  Federal 

Agency  Contact:  Marguerite  P.  Dadabo, 
Assistant  General  Counsel,  Railroad 


Retirement  Board,  844  North  Rush 
Street,  Chicago,  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  3220-AB53 

3780.  e  APPLICATION  FOR  ANNUITY 
OR  LUMP  SUM 

Regulatory  Plan:  This  entry  is  Seq.  No. 

152  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  3220-AB55 

^^^^^^^^^^^"■^■^^^^^■^^^^^^^^^^^^^ 

3761.  e  ACCOUNT  BENEFITS  RATIO 

Regulatory  Plan:  This  entry  is  Seq.  No. 

153  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  3220-AB56 

3762.  e  ELECTRONIC  RUNG  OF 
APPLICATIONS  AND  CLAIMS  FOR 
BENEFITS  UNDER  THE  RAILROAD 
UNEMPLOYMENT  INSURANCE  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Autliority:  45  USC  355;  45  USC 
362(1) 


CFR  Citation:  20  CFR  321 

Legal  Deadline:  None 

Al>stract:  The  Raibx>ad  Retirement 
Board  amends  its  regulations  to  add  a 
new  part  321  to  permit  the  electronic 
filing  of  applications  and  claims  under 
the  Railroad  Unemployment  Insurance 
Act  via  the  Internet  in  accordance  with 
the  provisions  of  the  Government 
Paperwork  Elimination  Act 

Timetable: 


Action 


FR  CHe 


NPRM 


12/00/02 


ftogulatory  FlaxMllty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectsd:  Federal 

Agsncy  Contact:  Marguerite  P.  Dadabo, 
Assistant  General  Counsel,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

mN:  3220-AB57 


Railroad  Retirement  Board  (RRB) 


Rnal  Rule  Stage 


3763.  REDUCTION  AND  NON- 
PAYMENT OF  ANNUITIES  BY  REASON 
OF  WORK 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  45  USC  231flb)(5) 

CFR  Citation:  20  CFR  230 


None 

AlWtract:  The  Railroad  Retirement 
Board  amends  20  CFR  part  230  to 
reflect  the  changes  in  law  made  by  the 
enactment  of  Public  Law  106-182,  the 
Senior  Qtizens'  Freedom  to  Woric  Act 
of  2000. 

Thnatabla: 


Action 


FR  Cite 


HP9M 

NPRM  Comment 

Period  End 
Final  Action 


06/16/95  60  FR  42482 
09/25/95  60FR43999 

12AXy02 


Regulatory  Flexibility  Analysis 
Raqulrad:  No 

Small  EntMaa  AflSclad:  No 

Federal 


Agency  Contact:  Marguerite  P.  Dadabo, 
Assistant  General  Counsel,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  3220-AA61 

3764.  DETERMINING  DISABILITY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  45  USC  23la:  45  USC 
231f 

CFR  Citation:  20  CFR  220.114 

Legal  Deadline:  None 

Abatract:  The  Railroad  Retirement 
Board  amends  title  20  CFR  220.114  to 
expand  the  Board's  description  of  the 
manner  in  which  symptoms,  including 
(>ain,  are  evaluated  for  purposes  of 
determining  disability. 


TimetaMa: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


09/11/95  60  FR  47122 
11/13/95 

\2JO0/O2 


Regulatory  FlexUHIIty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agsncy  Contact:  Marguerite  P.  Dadabo, 
Assistant  General  Counsel,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  3220-AA99 
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RRB 


3765.  REQUESTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD 

Regulatory  Plan:  This  entry  is  Seq.  No. 
154  in  part  II  of  this  issue  of  the 
Federal  Register. 

3220- AB03 


3766.  FREEDOM  OF  INFORMATION 
ACT  REQUESTS 

Substantive,  Nonsignificant 

I  Authority:  45  USC  231f(b)(5):  45 
use  362;  5  USC  552 

CFR  Citation:  20  CFR  200.4 

;  None 


Abstract:  The  Railroad  Retirement 
Board  amends  20  CFR  200.4  to  direct 
all  Freedom  of  Information  Act  requests 
to  the  Board's  General  Counsel,  and  to 
extend  the  time  within  which 
responses  may  be  made  from  10  to  20 
working  days  as  provided  by  the 
Freedom  of  Information  Act. 


FR  CM* 


Direct  Final  Rule  11AXV02 

Regulatory  FlaxibUlty  Analysia 
Raquirad:  No 

SmaN  EntMas  Affadad:  No 

Govamment  Levels  AfVactad:  Federal 

Aganqf  Contact:  Marguerite  P.  Oadabo, 
Assistant  General  Counsel,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago.  IL  60611-2092 

Railroad  Retirament  Board  (RRB) 


Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

3220-AB47 


3767.  APPENDIX  1  TO  PART  220— 
LISTING  OF  IMPAIRMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  45  USC  231a:  45  USC 

23lf 

CFR  Citation:  20  CFR  220.110;  20  CFR 

220,  app  1 

Legal  Daadlina:  None 

Abstract:  The  Railroad  Retirement 
Board  amends  20  CFR  220.110  and 
appendix  1 — Listing  of  Impairments,  to 
conform  the  medical  criteria  that  apply 
to  disability  determinations  to  the 
medical  criteria  in  the  Social  Security 
Administration's  regulations  (20  CFR 
404.  subpart  P.  appendix  1). 


FR  cue 


Inlenn  Fmal  Rule 


11AXy02 


Regulatory  FtoxIbUity  Anatyala 
Required:  No 

SmaH  Entitles  Affected:  No 

Government  Levels  Affactad:  Federal 

Agency  Contact:  Marguerite  P.  Dadabo, 
Assistant  General  Counsel,  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 


Hnai  Rule  Stage 


Fax:  312  751-7102 
RIN:  3220-AB51 


3768.  RETIREMENT  AGE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  45  USC  23lf(b)(5) 

CFR  Citation:  20  CFR  218;  20  CFR  220; 
20  CFR  225 

Legal  Daadlina:  None 

Abstract  The  Raiboad  Retirement 
Board  amends  title  20  CFR  sections 
218.  220.  and  225.  to  update  references 
in  those  sections  to  the  "age"  required 
for  annuity  eligibility  to  reflect  changes 
to  full  retirement  age  imder  the 
Railroad  Retirement  Act. 


Dale         FR  Cite 


06/17/02  67  FR  41205 
08/16/02 

u/oone 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulalory  Flexibility  Analysis 
Raquirad:  No 

SmaH  EntMas  Affactad:  No 

Govammant  Lavala  Affactad:  Federal 

Agency  Contact:  Marguerite  P.  Dadabo. 
Assistant  General  Counsel.  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

3220-AB54 


Long-Term  Actiona 


376*.  CREDITABLE  RAILROAD 
COMPENSATION 

PitorHy:  Substantive.  Nonsignificant 

Legal  Authority:  45  USC  23lf 

CFR  Citation:  20  CFR  211.3 

None 

The  RRB  amends  its 
regulations  regarding  the  creditability 
of  pay  for  time  lost  to  prohibit  the 
crediting  of  pay  for  time  lost  beyond 
the  date  of  a  judgment  or  settlement, 
or  in  the  absence  of  a  judgment  or 
settlement,  beyond  the  date  of  payment. 
The  Labor  Member  of  the  RRB  dissents 
from  this  proposal  and  recommends 
allowing  the  crediting  of  pay  for  time 


lost  in  these  circumstances  when  the 
accompanying  railroad  retirement  taxes 
are  paid  on  the  compensation. 


FR  CMS 


NPRM 

NPRM  Comment 

Period  End 
Final /Sction 


12A>4/97  62  FR  61488 
02/02/98 

To  Be  Detomwied 


nagulalory  FlaxMiHity  Analysia 
No 


SmaH  EntMaa  Affected:  No 

Govammant  Lavala  Affadad:  Federal 

Agency  Contact:  Marguerite  P.  Dadabo, 
Assistant  Goieral  Counsel,  Railroad 


Retirement  Board.  844  North  Rush 
Street.  Chicago.  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RM:  3220-AB23 

3770.  DETERMMMG  DISABILITY 
PrtorMy:  Substantive.  Nonsignificant 

Legal  Authority:  45  USC  231a:  45  USC 

23lf 

CFR  Cllalion:  20  CFR  220.143;  20  CFR 

220.170 

i:  None 

The  Railroad  Retirement 
Board  amends  20  CFR  sections  220.143 
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RRB 

Long-Term  Actions 

and  220.170  to  index  the  amount  of 
earnings  used  to  determine  if  an 
individual  is  engaged  in  substantial 
gainful  activity  (SGA)  to  any  increase 
in  the  Social  Seciirity  national  average 
wage  index,  and  to  increase  (from  $200 
to  $530)  the  minimum  amount  of 
monthly  earnings  to  count  during  a 
trial  work  period,  and  then  to  index 


that  amount  to  the  Social  Security 
national  average  wage  index. 

Tbnatabla: 


Action 


Date 


FR  Cite 


NPRM  To  Be  Detemiined 

Regulatory  Flexil)Ulty  Analyaia' 
Required:  No 

Small  EntMas  Affactad:  No 


Govammant  Levels  Affected:  Federal 

Agency  Contact:  Marguerite  P.  Dadabo. 
Assistant  General  Counsel,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  IL  60611-2092 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  3220-AB50 


Railroad  Rettreinant  Board  (RRB> 


ConH>letad  Actiona 


3771.  APPLICATION  FOR  ANNUITY  OR 
LUMPSUM 

Priority:  Substantive,  Nonsignificant 

CFR  CHaUan:  20  CFR  217.9;  20  CFR 
217.30 


FR  CHe 


Regulatory  Flexibility  Analyala 

No 


RnaiRule 

Final /kction  Effective 


06/25/02  67  FR  42713 
06/25/02 


Govammant  Lavala  Affected:  Federal 

Agaaey  Contact:  Marguerite  P.  Dadabo 
Phone:  312  751-4945 
TDD  Phone:  312  751-4701 
Fax:  312  751-7102 

RIN:  3220-AB46 

(FR  Doc.  02-24258  Filed  12-06-02:  8:45  am] 
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SELECTIVE  SERVICE  SYSTEM  (SSS) 


SELECTIVE  SERVICE  SYSTEM 

32  CFR  Ch.  XVI 

FtoguMory  Agenda 

agency:  Selective  Service  System. 

ACTION:  Semiannual  regxilatory  agenda. 

SUMMARY:  The  purpose  of  this  agenda  is 
to  report  the  proposed  rulemaking 


activities  of  the  Selective  Service 
System  that  might  affect  the  processing 
of  registrants  under  the  Military 
Selective  Service  Act  (50  U.S.C.  App. 
451  et  seq.).  This  information  will  allow 
the  public  to  participate  in  the  System's 
decisionmaking  at  an  early  stage. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudy  G.  Sanchez,  Jr.,  Office  of  the 
General  Counsel.  Selective  Service 
System,  1515  Wilson  Boulevard, 


Arlington,  Virginia  22209-2425; 
Telephone  (703)  605-4012. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  is  published  in  accordance  with 
the  requirements  of  Executive  Order 
12866.  Selective  Service  regulations 
appear  in  32  CFR  chapter  XVI. 

Dated:  August  28.  2002. 
Alfred  RaacoB, 

Director  of  Selective  Service  System . 


Selective  Service  System — Long-Term  Actions 


Selective  Service  System  (SSS) 


Lonff-Term  Actions 


3772.  SELECTIVE  SERVICE 
REGULATIONS 

Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  50  USC  app  451  et 
seq.  Military  Selective  Service  Act 

CFR  Citation:  32  CFR  ch  XVI 

Legal  Doadlina:  None 

AlMtract:  Various  sections  of  32  CFR 
chapter  XVI  will  be  revised  to  increase 


clarity  of  expression  or  change 
procedures  for  registrant  processing. 

Tlinetat>le:  Next  Action  Undetermined 

Regulatory  Flexibility  Analyals 
Required:  No 

Govammont  Lavaia  Affected:  Federal 

Agency  Contact:  Rudy  G.  Sanchez  Jr., 
Legal  Affairs  Officer.  Selective  Service 
System,  5th  Floor,  Office  of  Genwal 


Coimsel,  1515  Wilson  Boulevard, 
Arlington,  VA  22209-2425 
Phone:  703  605-4012 
Fax:  703  605-4006 
Email:  rsanchez@sss.gov 

BIN:  3240-AAOl 

{FR  Doc.  02-23894  Filed  12-0&-O2;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION  (SBA) 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Ch.  i 

Improving  Government  Regulations; 
Semiannual  Regulatory  Agenda 

agency:  Small  Business  Administration 
(SBA). 

ACTION:  Semiannual  regxdatory  agenda. 

summary:  The  entries  below  represent 
SBA's  47th  semiannual  regulatory 
agenda  (agenda).  SBA  drafted  the 
agenda  to  meet  both  the  criteria  and  the 
spirit  of  the  regulatory  review  process. 
SBA  publishes  this  agenda  pursuant  to 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
etseq. 

FOn  FURTHER  MF0RMAT10N  CONTACT:  For 

further  information  on  agenda  items, 
SBA  encourages  the  public  to  contact 
the  individual  agency  official  referenced 
in  each  entry.  For  information 


concerning  SBA's  overall  Regulatory 
Review  and  Development  Program  or 
general  semiannual  agenda  questions, 
contact  Martin  S.  Conrey,  Acting 
Assistant  Genereil  Counsel  for 
Legislation  and  Regulations,  U.S.  Small 
Business  Administration,  409  Third 
Street  SW.,  Washington.  DC  20416. 
(202)  619-0638. 

SUPf>l£MENTARY  MFORMATION:  SBA's 
semiannual  regulatory  agenda  is 
designed  to  increase  public  knowledge 
of  SBA's  anticipated  regulatory 
activities.  Publication  may  encourage 
increased  public  participation  in  the 
regulatory  review  and  development 
process. 

SBA's  agenda  is  divided  into  three 
parts.  Part  I.  Proposed  Rules,  includes 
those  rules  that  are  likely  to  be  proposed 
during  the  next  12  months.  Part  II.  Final 
Rules,  includes  proposed  rules  that  will 
probably  be  finalized  during  the  agenda 
period.  Part  m.  Completed  Actions, 
includes  regulations  completed  or 


withdrawn  and  any  reviews  completed 
since  the  preceding  agenda. 

Publication  of  the  agenda  does  not 
impose  any  binding  obligation  on  SBA 
with  regard  to  any  specific  item. 
Moreover,  regulatory  actions  not  listed 
in  the  agenda  are  not  precluded.  SBA 
regulations  are  developed  in  a  manner 
that  promotes  economic  growth  without 
imposing  unnecessary  regulatory 
burdens  on  the  public. 

For  this  edition  of  SBA's  regulatory 
agenda,  the  most  important  significant 
regulatory  actions  are  included  in  The 
Regulatory  Plan,  which  appears  in  part 
II  of  this  issue  of  the  Federal  Register. 
The  Regulatory  Plan  entries  are  listed  in 
the  table  of  contents  below  and  are 
denoted  by  a  bracketed  bold  reference, 
which  directs  the  reader  to  the 
appropriate  sequence  number  in  part  II. 

Hector  V.  Barreto, 

Administrator. 


Small  Business  Administration — Prerule  Stage 


Sequence 
Number 


3773 
3774 


TMe 


Surety  Bond  Guarantee  

Development  Company  Loan  (504)  Program  Changes 


Regulation 

Identification 

Number 


3245-AE13 
3245-AE41 


Small  Business  Administration — Proposed  Rule  Stage 


Sequence 
Number 


3775 
3776 
3777 
3778 
3779 
3780 
3781 
3782 
3783 
3784 
3785 
3786 

3787 
3788 

3789 
3790 
3791 
3792 
3793 


TMe 


Supplemental  Standards  of  Ethical  Conduct  for  Employees  of  the  Small  Business  Administration  

Disclosure  of  Infomation  Regulations:  Subpart  B 

SmaN  Business  Development  Centers  (SBDC)  Program  Revisions 

Small  Business  Lending  Companies  Regulations  (Reg  Plan  Seq  No.  155)  _ - 

8<a)  Business  Development/Program  Improvement  and  Technical  AmeiKlments 

SOB  Certification  and  Eligibility — Program  Improvement  and  Technical  Amendments 

Smal  Business  Investment  Companies — Civil  Penalties  for  Late  Sutxnission  of  Required  Reports  

SmaN  Business  Investment  Companies— Amendment  Under  tfie  SmaN  Business  Reauthorization  Act  ct  2000  

SmaN  Business  Size  Regulations;  SmaN  Business  InrxTvation  Research  Program 

SBIC — Maximum  Leverage  Eligit)ility 

Small  Business  Size  Standards;  Surely  Bond  Guarantee  Program 

Business  Loarts  and  Developn>ent  Company  Loans;  Applications  by  Certified  Development  Companies  (CDCs)  for 
Liquidation  and  Litigation  AutfK>rityAJn(form  Liquidation  arxj  Litigation  Procedures 

Business  Loans  and  Development  Company  Loans;  Premier  Certified  Lender  Program  (PCLP) 

SmaN  Busirwss  Size  Regulations:  Rules  of  Procedure  Governing  Cases  Before  ttie  Office  of  Hearings  and  Ap- 
peals   

Reoofd  Oisdoeure  and  Privacy;  The  Electronic  Freedom  of  Inlonnalion  Act  Amendments  of  1996 

Small  Business  Technology  Transfer  Program  Policy  Directive  

Small  Business  S«ze  Starxjards.  Tour  Operators  

SmaN  Business  Size  Standards;  New  Car  Dealers 

SmaN  Busirtess  Size  Standards;  Job  Corp  Centers  


Ftegulation 

Identification 

Number 


3245-AC96 
3245-AE03 
3245-AE05 
3245-AE14 
3245-AE38 
3245-AE47 
3245-AE69 
3245- AE70 
3245-AE76 
3245-AE79 
3245-AE81 

3245-AE83 
3245-AE87 

3245-AE92 
3245-AE94 
3245-AE96 
3245-AE98 
3245-AF01 
3245-AF02 


Refererwes  in  boldface  appear  in  the  flegulalofy  Plan  in  part  11  of  this  issue  of  the  Federal 
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Small  Business  Administration— Final  Rule  Stage 


Sequence 
Number 


3794 
3795 
3796 

3797 

3798 
3799 
3800 
3801 
3802 
3803 
3804 
3805 


Title 


Administrative  Wage  Garnishment  and  Administrative  Offset 

Size  StarKlards:  Inflation  Adjustment 

I^ondiscrimination  on  the  Basis  of  Race.  Color,  ftational  Origin.  Handicap,  and  Age  in  Programs  or  Activities  Re- 
ceiving Federal  Financial  Assistance 

Govemmentwide  Debannent  and  Suspension  (Nonprocurement)  and  Qovemmentwide  Requirements  for  Drug- 
Free  Wortsplace  (Grants)  

HUBZone  Empowennent  Contracting  Program  (Reg  Plan  Seq  No.  156) ~ 

Business  Loans  and  Development  Company  Loans  2000  Act  Changes 

Small  Business  Size  Standards;  Testing  Laboratories 

Small  Business  Size  Standards;  Infonnation  Technology  Value  Added  Resellers - 

Small  Business  Size  Regulation;  Petroleum  Refineries  — • 

Small  Business  Size  Standards;  Forest  Fire  Suppression  and  Fuels  Management  Services 

New  Maritets  Venture  Capital  Program;  Amendments 

Disaster  Loan  Program— Disaster  Mitigation  Act  of  2000 


(Regulation 

Iderilification 

Number 


3245-AE50 
3245-AE56 

3245-AE59 

3245-AE61 
3245-AE66 
3245-AE68 
3245-AE78 
3245-AE80 
3245-AE84 
3245- AE89 
3245-AE91 
3245-AE97 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fedaral  Regleler. 

Small  Business  Administration— Completed  Actions 


3806 
3807 

3808 
3809 
3810 
3811 
3812 


Pre-Disaster  Mitigation  Loan  Program  Amendments  

Small  Business  Size  Regulation;  8(a)  Business  Development/SmaU  Disadvantaged  Business  Status  Detennina- 
tions;  Rules  of  Procedure  Governing  Cases  Before  the  Office  of  Hearings  and  Appeals  

Small  Business  Innovation  Research  (SBIR)  Program  Policy  Directive  

Small  Business  Investment  Companies - 

Small  Business  Size  Regulation;  Travel  Agencies  Affected  by  September  11,  2001 

Small  Business  Size  Standards;  Travel  Agencies 

Small  Business  Size  Standards;  Adoption  of  2002  North  American  Industry  Classification  System  for  Size  Stand- 
ards  


3245-AE44 

3245-AE71 
3245-AE72 
3245-AE88 
3245-AE93 
3245- AE95 

3245- AFOO 


Small  Business  Administration— Discontinued  Entries 

Regulation 

Identification 

Number 

TiUe 

Date 

Comments 

3245-AE57 
3245-AE99 

Size  Standards:  Subcontracting  Size  Standards 

Small  Business  Size  Standards;  Size  Standards  by  2002  Uotth  American  In- 
dustry Classification  System 

08/06/2002 
10/17/2002 

Merged  With  R1N  3245-AE92 
Withdrawn 

Small  Business  Administration  (SBA) 


Prsrule  Stage 


3773.  SURETY  BOND  GUARANTEE 

Priority:  Substantive,  Nonsignificant 

Ijsgal  Authority:  5  USC  app  3;  15  USC 
687b;  15  USC  694b;  PL  105-135;  15 
USC  687c:  15  USC  694a 

CFR  Citation:  13  CFR  115 

l.egal  Deadlbie:  None 

Abstract  SBA  is  considering  revising 
program  regulations  to  include  policy 


and  procedural  modifications.  Planned 
regulatory  changes  would  pertain  to 
both  the  Prior  Approval  and  the 
Preferred  Surety  Bond  programs. 


Action 


FR  CNe 


ANPRM 


06AXy03 


Govemtnent  Levels  AffSdsd:  None 

Agency  Contact:  Dionne  Neal,  Acting 
AA,  Office  of  Surety  Guarantees,  Small 
Business  Administration,  409  Third 
Street  SW,  Washington,  DC  20416 
Phone:  202  205-6549 

RIN:  3245-AE13 


Regulatory  FlexMllty  Analysis 
Rsquirsd:  No 


VtkAoral   VMiister  /  Vnl     R7    Nn     7^R/Mnnrlflv    DAPPrnhpr  Q     2nn2 /ITnifiRrl    AoRnHn 


7S443 
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SBA 


Prerute  Stage 


3774.  DEVELOPyENT  COMPANY 
LOAN  (504)  PROGRAM  CHANGES 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Auttwrtty:  15  USC  695 

CFR  Citation:  13  CFR  120 

l.agal  Deadline:  None 

Abstract  The  Office  of  Financial 

Assistance  proposes  to  publish  an 

Advanced  Notice  of  Proposed 

Rulemaking  to  solicit  opinions 

regarding  our  intention  to  propose  a 

regulation  to  consider  504  program 

changes  including  a  better  definition  of 

"local  economic  development"  and  the      ANPflM 


organizational  and  program 
requirements  Certified  Development 
Companies  (CDCs)  must  satisfy  in  order 
to  be  in  compliance  with  this  concept 
and  whether  CDCs  should  be  allowed 
to  establish  entities  to  participate  as 
7(a)  lenders.  As  part  of  the  regulation, 
for-profit  CDCs'  organizational 
requirements  will  be  dealt  with 
specifically  to  ensure  that  they  are  in 
compliance  with  the  congressional 
intent  for  the  program. 


FR  Oil* 


11/00/02 


Regulatory  Flexlt>lllty  Analysis 
Required:  No 

Small  Entities  Affsclsd:  Businesses 

Govsmmsnt  Levels  Affected: 

Undetermined 

Agsncy  Contact  Gail  Hepler,  Chief. 
504  Branch,  Small  Business 
Administration.  Room  804.  409  Third 
Street  SW,  Washington,  DC  20416 
Phone:  202  653-7530  , 

BIN:  3245-AE41 


Small  Business  Administration  (SBA) 


Proposed  Rule  Stage 


3775.  SUPPLEMENTAL  STANDARDS 
OF  ETHCAL  CONDUCT  FOR 
EMPLOYEES  OF  THE  SMALL 
BUSINESS  ADMINISTRATION 

Priority:  Other  Significant 

Legal  Auttwrity:  15  USC  684;  15  USC 
637(a)(18);  15  USC  637(a)(19);  EO 
12674 

CFR  Citation:  5  CFR  5400 

l.egal  Deadline:  None 

Abstract:  The  SBA  and  the  Office  of 
Government  Ethics  (OGE)  are  jointly 
issuing  this  rule,  which  is  designed  to 
establish  imiform  standards  of  ethical 
conduct  for  the  officers  and  employees 
of  the  SBA.  The  rule  will  be  published 
at  5  CFR  chapter  XLIV  and  will 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  executive 
branch  issued  by  the  OGE  (57  FR 
35006  August  7.  1992).  The  rule  is 
necessary  to  supplement  the  standards 
issued  by  OGE  because  it  addresses 
ethical  issues  that  are  unique  to  SBA. 


Dale         FR  CM* 


NPRM  03/00/03 

Regulatory  Fiexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Robinson  S.  Nium. 

Chief  Counsel  for  Ethics,  Small 

Business  Administration.  409  Third 

Street  SW.  7th  Floor,  Washington.  DC 

20416 

Phone:  202  205-6642 

RIN:  3245-AC96 


3776.  DISCLOSUK  OF  INFORMATION 
REGULATIONS;  SUBPART  B 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  PL  104-231;  5  USC 
552 

CFR  Citation:  13  CFR  102 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation  will 
amend  13  CFR  102.  amendments  to 
subpart  B  "The  Privacy  Act"  (PA).  This 
action  proposes  to  add  new  routine 
disclosures,  correct  the  definition  of 
"system  of  records."  require 
identification  of  requestors,  clarify 
when  lack  of  social  security  number 
can  cause  benefit  denial,  and  provide 
for  one  free  copy  of  an  official 
personnel  file. 

Timetable: 


FR  CNa 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
flequired:  No 

Government  l.avels  Aftactsd:  Federal 

Agsncy  Contact:  Lisa  Babcock,  Chief, 
Freedom  of  Information  Act  Office, 
Small  Business  Administration,  Room 
2441,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  401-8200 
Fax:  202  205-7059 
Email:  lisa.babcockdsba.gov 

RIN:  3245-AE03 


3777.  SMALL  BUSINESS 
DEVELOPMENT  CENTERS  (S80C) 
PROGRAM  REVISIONS 

Priority:  Other  Significant 

Legal  Autfiority:  15  USC  634(b)(6);  15 
USC  648 

CFR  Citation:  13  CFR  130 

l.egal  Deadline:  None 

Abstract  SBA  is  revising  its  SBDC 
regulations  to  reflect  statutory  and 
other  changes.  The  proposed  regulation 
incorporates  provisions  from  Public 
Law  103-403,  enacted  on  October  22, 
1994;  Public  Law  104-208,  enacted  on 
September  30,  1996;  and  Public  Law 
105-135,  enacted  on  December  2,  1997. 
This  regulation  will  bring  SBA  into 
compliance  with  the  statutory 
requirements  for  due  process 
procedures  in  termination  of  Small 
Business  Development  lead  centers.  In 
addition,  the  funding  formulas  wiU  be 
updated  and  the  use  of  appropriated 
funds  for  administration  of  the  program 
will  be  aligned  with  the  statutory 
requirements. 


Action 


Dale         FR  Cile 


NPRM  01/00/03 

Regulatory  Flexibillty  Analysis 
Required:  Undetermined 

Government  l.evals  Affected:  None 

Agency  Contact  Johnnie  L.  Albertson. 
AA/SBDCs,  Small  Business 
Administration,  409  Third  Street  SW, 
•Washington,  DC  20416 
Phone:  202  205-6766 

3245-AE05 
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SBA 


Proposed  Rule  Stage 


3778.  SMALL  BUSINESS  LENDING 
COMPANIES  REGULATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
155  in  part  II  of  this  issue  of  the 
Federal  Regtster. 

RIN:  3245-AE14 

3779.  8(A)  BUSINESS 
DEVELOPMENT/PROGRAM 
IMPROVEMENT  AND  TECHNICAL 
AMENDMENTS 

Priority:  Other  Significant 

Legal  Authority:  15  USC  631 

CFR  Citation:  13  CFR  124 

Legal  DsadHns:  None 

Abstract  This  rule  will  make  technical 
corrections  and  clarifying  amendments 
to  the  8(a)  regulations.  Among  other 
things,  the  rule  will  clarify:  The 
mentor/protege  program,  who  will  be 
considered  socially  disadvantaged,  who 
will  be  considered  economically 
disadvantaged,  and  the  provision 
requiring  firms  to  make  substantial  and 
sustained  efforts  to  attain  the  targeted 
levels  of  non-8(a)  revenue  established 
in  their  business  plans  as  it  applies 
only  to  firms  in  the  developmental 
stage  of  program  participation.  The  rule 
will  also  give  SBA  the  discretion  to 
permit  a  disadvantaged  individual  to 
meet  the  full-time  devotion  requirement 
and  prohibit  tribes  frtim  being  majority 
owner  of  more  than  on  8(a)  concern 
in  the  same  or  similar  line  of  business. 
The  rule  will  set  forth  the  procedures 
for  terminations  and  early  graduations 
and  amend  the  rules  governing  Federal 
surplus  property.  The  rule  will  clarify 
what  criteria  an  8(a)  participant  must 
meet  in  order  to  be  considered  eligible 
for  a  sole  source  8(a)  contract.  Part  124 
will  also  be  amended  to  include  certain 
new  policies  and  procedures. 


Deli  FR  Cits 


NPRM  02/00/03 

Regulatory  FloxMHty  Analysis 

Yes 


SmaN  Entltlos  Aflsclod:  Businesses 

Govemmsnt  Lsvsis  Affsclsd:  None 

Agsncy  Contact  Luz  Hopewell, 
Associate  Administrator  for  Business 
Development,  Small  Business 
Administration,  409  Third  Street  SW. 
Washington.  DC  20416 
Phone:  202  205-6412 

I:  3245-AE38 


3780.  SDB  CERTIFICATION  AND 
ELIGIBILITY— PROGRAM 
IMPROVEMENT  AND  TECHNICAL 
AMENDMENTS 

Priority:  Other  Significant 

Lsgsl  Auttwrity:  15  USC  634(b)(6):  15 
USC  636(j);  15  USC  637(a);  15  USC 
637(d);  PL  99-661;  PL  100-656,  sec 
1207;  PL  101-37;  PL  101-574;  42  USC 
9815 

CFR  Citation:  13  CFR  124;  13  CFR  134 

Legal  Deadline:  None 

Abstract:  Program  improvements  and 
technical  amendments  to  clarify 
regulations  governing  the  SDB  program. 
The  proposed  changes  clarify 
requirements,  enhance  customer 
service,  and  correct  omissions.  For 
example:  A  procedure  for  recertifying 
eligible  firms  is  established; 
circumstances  under  which  SBA  may 
reevaluate  determinations  made  by 
Private  Certifiers  is  broadened; 
provisions  are  made  to  prevent  loss  of 
SDB  certification  by  a  subcontractor 
following  award  of  a  contract;  and 
stipulations  are  made  requiring 
contracting  officers  to  forward  protests 
to  SBA  for  determination  of  merit. 

Timetabis: 


Action 


Data         FR  Cite 


NPRM  02AXV03 

Regulatory  FlextoiHty  Analysis    ' 
Required:  Undetermined 

Government  Levels  Afiectsd:  None 

Agsncy  Contact:  Luz  Hopewell, 
Associate  Administrator  for  Biisiness 
Development,  Small  Business 
Administration,  409  Third  Street  SW. 
Washington,  DC  20416 
Phone:  202  205-6412 

RIN:  3245-AE47 

3781.  SMALL  BUSINESS  INVESTMENT 
COMPAMES--CIVIL  PENALTIES  FOR 
LATE  SUBMISSION  OF  REQUIRED 
REPORTS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  15  USC  681  et  seq; 
15  USC  683;  15  USC  687(c);  15  USC 
687b;  15  USC  687d;  15  USC  687g:  15 
USC  687m:  15  USC  662 

CFR  Citation:  13  CFR  107 


to  file  required  reports  by  the 
applicable  due  date. 

Timetable: 


Action 


FR  Cits 


NPRM  04/00/03 

Reguletory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Jeffiey  D.  Pierson. 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  409 
Third  Street  SW,  Suite  6300, 
Washington,  DC  20416 
Phone:  202  205-6510 
Fax:  202  205-6959 

RIN:  3245-AE69 

3782.  SMALL  BUSINESS  INVESTMENT 
COMPAMES-^AMENDMENT  UNDER 
THE  SMALL  BUSINESS 
REAUTHORIZATION  ACT  OF  2000 

Priority:  Substantive,  Nonsignificant 

Ljegal  Authority:  15  USC  681  et  seq; 
15  USC  683;  15  USC  687(c);  15  USC 
687b;  15  USC  687d;  15  USC  687g;  15 
use  687m;  PL  106-554 

CFR  Citation:  13  CFR  107 

Legal  Deadline:  None 

Abstract:  The  Small  Business 
Reauthorization  Act  of  2000  made  a 
number  of  changes  to  the  Small 
Business  Investment  Act  of  1958,  as 
amended.  For  the  Small  Business 
.  Investment  Companies  (SBIC)  Program, 
the  changes  Include  provisions 
effecting  the  definition  of  "long-term 
financing,"  the  timing  of  permitted  tax 
distributions  by  SBICs,  and  the 
establishment  of  subsidy  fees  to  be  paid 
by  SBICs.  This  rule  will  incorporate 
these  changes. 


Action 


Dale         FR  Clle 


NPRM 


01AXV03 


i:  None 

;  This  rule  will  provide  for  the 

imposition  of  civil  penalties  on  small 

business  investment  companies  that  foil    RIN:  3245-AE70 


Regulatory  Flexibility  Analyais 
ftoquirsd:  No 

SmaN  Entltiss  Affsctsd:  Businesses 

Govsmrosnt  Levels  Affsclsd:  None 

Agsncy  Contact  JefErey  D.  Pierson, 
Associate  Admizustrator  for  Investment, 
Small  Business  Administration,  409 
Third  Street  SW,  Suite  6300, 
Washington,  DC  20416 
Phone:  202  205-6510 
Fax:  202  205-6959 
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^OL 


67 


ISS 


DE 


2002 


SBA 


Propotad  Rule  Stage 


3783.  SMALL  BUSINESS  SIZE 
REGULATIONS;  SMALL  BUSINESS 
INNOVATION  RESEARCH  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

Legal  Daadline:  None 

Abstract:  This  rule  will  allow  wholly 
owned  subsidiaries  to  be  eligible  for 
Small  Business  hinovation  Research 
hmding  agreements.  Current  regulations 
limit  the  eligibility  of  the  program  to 
businesses  owned  by  individuals. 


^H 

Acbon                         Data         FR  ON* 

^H 

NPRM                          12/00/02 

2I 

Regulatory  F1exn>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

el 

Agency  Contact  Gary  M.  Jackson, 

AA/Size  Standards,  Small  Business 
Administration.  409  Third  Street  SW, 

Washington,  DC  20416 
Phone:  202  205-6618 

H 

RIN:  3245-AE76 

3784.  SBIC— MAXIMUM  LEVERAGE 
ELIGIBILITY 

PrfcMity:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  662: 15  USC 
681  et  seq;  15  USC  683;  15  USC  687(c); 
15  USC  687b;  15  USC  687d;  15  USC 
687g;  15  USC  687m 

CFR  Citation:  13  CFR  107 

l.egal  Deadline:  None 

Abstract:  This  rule  will  implement  a 
provision  of  the  New  Markets  Venture 
Capital  Program  Act  of  2000  that  allows 
small  business  investment  companies 
to  be  eligible  for  additional  Government 
leverage  based  on  their  investments  in 
low-income  areas. 

Timetable: 


Action 


Deli  FR  CM* 


NPRM 


01/00/03 


Regulatory  FtexMlity  Analysis 
Required:  No 

Govemmerrt  Levels  Affected:  None 

Agency  Contact:  Je&ey  D.  Pierson, 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  409 
Third  Street  SW,  Suite  6300. 
Washington.  DC  20416 
Phone:  202  205-6510 
Fax:  202  205-6959 

RIN:  3245-AE79 


3785.  SMALL  BUSINESS  SIZE 
STANDARDS;  SURETY  BOND 
GUARANTEE  PROGRAM 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

Legal  Deadline:  None 

AlMtract:  This  rule  will  revise  the  size 
standard  applicable  to  construction  and 
service  companies  seeking  assistance 
under  SBA's  Surety  Bond  Guarantee 
Program.  Changes  in  the  program  and 
economic  trends  support  an  increase  to 
the  current  $6  million  size  standard. 


FR  CHe 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  l.eveis  Affected:  None 

Agency  Contact:  Gary  M.  Jackson, 
AA/Size  Standards,  Small  Business 
Administration,  409  Third  Street  SW, 
Washington.  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AE81 

3786.  BUSINESS  LOANS  AND 
DEVELOPMENT  COMPANY  LOANS; 
APfMJCATIONS  BY  CERTIRED 
DEVELOPMENT  COMPANIES  (CDCS) 
FOR  LIQUIDATION  AND  LITIGATION 
AUTHORITYAJNIFORM  LIQUIDATION 
AND  LITIGATION  PROCEDURES 

Priority:  Other  Significant 

Legal  Authority:  15  USC  634(b)(6);  15 
USC  636(a);  15  USC  636(h);  15  USC 

697(a)(2) 

CFR  Citation:  13  CFR  120 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
implement  statutory  provisions  that 
give  some  Certified  Development 
Companies  (CDCs)  authority  to  handle 
liquidation  and  litigation  of  loans  that 
are  funded  with  the  proceeds  of 
debentures  guaranteed  by  the  SBA 
under  the  504  loan  program.  It  also 
proposes  uniform  liquidation  and 
litigation  procedures  for  authorized 
CDCs  and  for  lenders  participating  in 
the  7(a)  business  loan  program. 


Action 


FR  CHa 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  James  W. 
Hammersley,  Director,  Office  of  Loan 
Policy,  Small  Business  Administration, 
8th  Floor,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6490 

RIN:  3245-AE83 

3787.  BUSINESS  LOANS  AND 
DEVELOPMENT  COMPANY  LOANS; 
PREMIER  CERTIRED  LENDER 
PROGRAM  (PCLP) 

Priority:  Other  Significant 

Legal  Authority:  15  USC  634(b)(6):  15 
USC  636(a);  15  USC  636(h);  15  USC 
696(3):  15  USC  697(a)(2) 

CFR  Citation:  13  CFR  120 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  will 
identify  certain  Premier  Certified    . 
Lenders  Program  participation 
requirements  and  various  policies  and 
procedures  designed  to  ensure  the 
program  is  properly  administered, 
managed,  and  controlled. 

Timetable: 


Action 


FR  en* 


NPRM 


12/00/02 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

(aovemment  Levels  Affected:  None 

Agency  Contact:  Charles  Thomas, 
Director,  Program  Development,  Small 
Business  Administration,  Office  of 
Financial  Assistance,  409  Third  Street 
SW,  8th  Floor,  Washington,  DC  20416 
Phone:  202  205-6656 

RIN:  3245-AE87 

3788.  SMALL  BUSINESS  SIZE 
REGULATIONS:  RULES  OF 
PROCEDURE  GOVERNING  CASES 
BEFORE  THE  OFFICE  OF  HEARINGS 
AND  APPEALS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-135,  sec  601 
et  seq,  111  Stat  2592;  15  USC  632(a); 
15  USC  634(b)(6);  15  USC  637(a);  15 
USC  644(c);  15  USC  662(5);  PL  102- 
486,  106  Stat  2776.  3133 

CFR  Citation:  13  CFR  121 

Legal  Deadline:  None 


SBA 


AbStoact:  The  rule  will  amend  SBA's 
Small  Business  Size  Regulations  and 
the  regulations  applying  to  appeals  of 
size  determinations.  The  nile  will 
further  amend  the  definitions  of 
affiliation,  annual  receipts,  and 
employees.  It  will  also  make  procedural 
and  technical  changes  to  cover  new 
programs  such  as  SBA's  HUBZone 
program  and  the  Govemmentwide 
Small  Disadvantaged  Business  Program. 
The  proposed  rule  will  codify  several 
long-standing  precedents  of  SBA's 
Office  of  Hearing  and  Appeals  and  will 
clarify  the  jurisdiction  of  that  office. 
Further,  the  rule  will  amend  all 
references  in  part  134  from  the 
Standard  Industrial  Classification  code 
to  the  North  American  Industry 
Classification  System  (NAICS)  code 
because  on  October  1,  2000,  SBA 
converted  to  NAICS. 


FR  CKe 


NPRM  11A)0/02 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Ljevels  Affected:  Federal, 
Tribal 

Agency  Contact:  Linda  Williams,  AA, 

Office  of  Government  Contracting, 

Small  Business  Administration,  409 

Third  Street  SW,  Washington,  DC 

20416 

Phone:  202  401-8150 

Fax:  202  205-7259 

RIN:  3245-AE92 

3789.  RECORD  DISCLOSURE  AND 
PfUVACY;  THE  ELECTRONIC 
FREEDOM  OF  INFORMATION  ACT 
AMENDMENTS  OF  1996 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  5  USC  552 

CFR  Citation:  13  CFR  102,  subpart  A 

None 


Abstract:  The  Electronic  Freedom  of 
information  Act  Amendments  of  1996 . 
made  several  changes.  The  amended 
regulations  will  implement  those 
changes,  making  more  information 
available  electronically,  allowing  more 
time  to  respond  to  requests,  increasing 
processing  fees,  etc. 

Timetable: 


Action 


FR  Cite" 


Proposed  Rule  Stage 


Action 


Dele         FR  Cite 


NPRM  Comment 

Period  End 
Final  Action 


11/12/02 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lisa  Babcock,  Chief, 
Freedom  of  Information  Act  Office, 
Small  Business  Administration,  Room 
2441,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  401-8200 
Fax:  202  205-7059 
Email:  lisa.babcock@sba.gov 

RIN:  3245-AE94 

3790.  SMALL  BUSINESS 
TECHNOLOGY  TRANSFER  PROGRAM 
POUCY  DIRECTIVE 

Priority:  Other  Significant 

Legal  Authority:  15  USC  638 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  policy  directive 
proposes  to  incorporate  recently 
enacted  statutory  requirements.  The 
purpose  of  the  directive  is  to  provide 
guidance  to  participating  Federal 
agencies  for  the  general  conduct  of  the 
Small  Business  Technology  Transfer 
Program. 

Timetable: 


Action 


FR  Gita 


Abstract:  This  rule  proposes  to  modify 
how  SBA  calculates  the  size  of  a  tour 
operator  for  determining  small  business 
eligibility.  SBA  uses  gross  receipts  from 
all  sources  to  measure  the  size  of  a 
business,  except  for  a  limited  number 
of  industries.  This  rule  calculates  the 
size  of  a  tour  operator  based  only  on 
commissions  and  fees. 

Timetable: 


HPn* 


09/11/02  67  FR  57539 


Notice  of  Proposed       12AXV02 
Policy  Directive 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Maurice  Swinton, 
Assistant  Administrator  for  Technology, 
Small  Business  Administration,  Office 
of  Government  Contracting/Business 
Development,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6450 

RIN:  3245-AE96 

3791.  •  SMALL  BUSINESS  SIZE 
STANDARDS;  TOUR  OPERATORS 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

Legal  Deadline:  None 


Action 


FR  on* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/02/02  67  FR  61829 
11/01/02 

02AXV03 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Gary  M.  Jackson. 
AA/Size  Standards,  Small  Business 
Administration,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AE98 


3792.  •  SMALL  BUSINESS  SIZE 
STANDARDS;  NEW  CAR  DEALERS 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

lyegal  Deadline:  None 

Abstract  This  rule  vidll  revise  the 
small  business  size  standard  for  the 
New  Car  Dealer  industry.  Changes  in 
the  industry  over  the  last  10  years 
indicate  that  a  size  standard  review  of 
the  current  $24.5  million  is  warranted. 

Tlmetat)le: 


Action 


FR  Cite 


NPRM 


12A)0/02 


fteguiatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Gary  M.  Jackson, 
AA/Size  Standards,  Small  Business 
Administration.  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AFOl 


UMI 
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S8A 


Proposed  Rule  Stage 


3793.  •  SMALL  BUSINESS  SIZE 
STANDARDS;  JOB  CORP  CENTERS 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

i.egal  Deadilna:  None 

Alwtract:  This  rule  will  establish  a  size 
standard  for  management  and  operation 
of  a  Federal  Job  Corp  Center.  The 


activities  of  operating  a  Job  Corp  Center 
include  training,  counseling,  outreach, 
food  services,  lodging,  facilities 
maintenance,  and  general  management. 


Action 


FR  CHa 


NPRM 


12/00/02 


Regulatory  FlexMilllty  Analysis 
Required:  Yes 


Small  Entities  Aftected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Gary  M.  Jackson. 
AA/Size  Standards,  Small  Business 
Administration.  409  Third  Street  SW, 
Washington.  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AF02 


Small  Business  Administration  (SBA) 


Rnal  Rule  Stage 


3794.  ADMINISTRATIVE  WAGE 
GARNISHMENT  AND 
ADMINISTRATIVE  OFFSET 

Priority:  Other  Significant 

Legal  Auttwrity:  5  USC  504;  15  USC 
632;  15  USC  634(b)(6);  15  USC  637(a); 
31  USC  3711;  31  USC  3720;  31  USC 
3716 

CFR  Citation:  13  CFR  134;  13  CFR  140 

L^gal  Deadline:  None 

Alwtract:  SBA  is  issuing  a  rule 
adopting  administrative  wage 
garnishment  and  administrative  offset 
regiilations  to  implement  the  Debt 
Collection  bnprovement  Act  of  1996. 
The  rule  woiild  allow  SBA  to  garnish 
the  wages  of  a  person  indebted  to  the 
United  States  for  any  non-tax  debt 
without  first  obtaining  a  judgment.  The 
debtor  generally  would  be  entitled  to 
a  hearing  before  an  appropriate  official. 
The  proposed  rule  would  also  include 
administrative  o^et  and  other 
remedies  to  comply  with  Treasury 
directives. 

Timetable: 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


FR  CM* 

0&27IOO  65FR39567 
06/28/00 

11/00/02 


Regulatofy  Flexibmty  Analysle 
Required:  No 

Govsmmsnt  Lavsis  Affected:  Federal 

Agency  Contact:  Arnold  Rosenthal. 
Assistant  Administrator  for  Portfolio 
Management.  Small  Business 
Administration.  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6481 


3245-AE50 


3795.  SIZE  STANDARDS:  INFLATION 
ADJUSTMEf«T 

Priority:  Other  Significant 

Legal  Auttiority:  15  USC  632(a);  15 
USC  634(b)(6) 

CFR  Citation:  13  CFR  121 

Legal  Deadline:  None 

Atwtract:  This  final  rule  adjusts  SBA's 
receipt-based  size  standards  for 
inflation  since  the  last  time  they  were 
adjusted  in  1994. 

TimetaMa: 


Action 


FR  CM* 


01/23/02  67  FR  3041 
02/22/02 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  11/00/02 

Regulatory  Flexil>illty  Analyate 
Required:  Yes 

SmaM  Entitles  Affected:  Businesses 

Government  Levels  Affedsd:  None 

Agsncy  Contact:  Gary  M.  Jackson. 
AA/Size  Standards.  Small  Business 
Administration.  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AE56 

3796.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR,  NATIONAL 
OfUGIN,  HANDICAP,  AND  AGE  IN 
PROGRAMS  OR  ACnVfllES 
RECEMNG  FEDERAL  FINANCIAL 
ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authorilyr  42  USC  794;  42  USC 
2000d  to  2000d-7;  42  USC  6101  to 
6107;  EO  12250 

CFR  Citation:  13  CFR  112;  13  CFR  113; 
13  CFR  117 

None 


Abstract  The  Department  of  Justice 
proposes  that  24  Federal  agencies 
jointly  issue  amendments  to  their 
regulations  implementing  title  VI  of  the 
Civil  Rights  Act  of  1964  (title  VI), 
section  504  of  the  Rehabilitation  Act 
of  1972  (section  504).  and  the  Age 
Discrimination  Act  of  1975  (Age 
Discrimination  Act).  Together,  these 
statutes  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin, 
disability,  and  age  in  programs  or 
activities  that  receive  Federal  financial 
assistance.  In  1988,  the  Civil  Rights 
Restoration  Act  (CRRA)  added 
definitions  of  "program  or  activity"  and 
"program"  to  title  VI  and  added  a 
definition  "program  or  activity"  to 
section  504  and  the  Age  Discrimination 
Act.  The  added  definitions  were 
designed  to  clarify  the  broad  scope  of 
coverage  of  recipients'  programs  or 
activities  under  these  statutes.  The 
promulgation  of  tlus  proposed 
regulation  explicitiy  incorporates  the 
CRRA's  definition  of  "program  or 
activity"  and  "program"  into  the 
Agency's  title  VI.  section  504,  and  Age 
Discrimination  Act  regulations. 


Acdon 

Dale         FR  Cile 

NPRM 

12/06«0  65FR76460 

NPRM  Comment 

01/06/01 

Period  End 

Final  Action 

12/00/02 

Fmal  Action  Effective 

01AXV03 

wimffMKOwy  rlmjUOrnKf  mnmfmm^ 

Raquh«d:No 
Govammant 


Federal 

Agency  Contact  Carol  L.  Walkw, 
DirectOT,  Office  of  Civil  Ri^ite 
Compliance,  Small  Business 
Administration.  409  Third  Street  SW. 
Washington,  DC  20416 
Phone:  202  205-6750 

RIN:  3245-AE59 


3797.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  EO  12549  (3  CFR, 
1986  Comp.  p  189);  EO  11738  (3  CFR, 
1973  Comp,  p  799);  EO  12689  (3  CFR. 
1989  Comp,  p  235);  Drug  Free 
Workplace  Act  of  1988.  sec  5151  to 
5160;  PL  100-690,  title  V,  subtitle  D; 
41  USC  701  et  seq;  15  USC  634(b)(6); 
5  USC  301  et  seq;  15  USC  631  et  seq; 
PL  103-355.  sec  2455,  108  Stat  3327 
(31  USC  6160  note) 

CFR  Citation:  13  CFR  145 

Legal  Deadline:  None 

Atwlract:  This  amendment  proposes 
substantive  changes  and  amendments 
to  the  Govemmentwide 
nonprociirement  common  rule  for 
debarment  and  suspension  and  the 
Govemmentwide  rule  for  implementing 
the  Drug-Free  Workplace  Act  of  1988. 
This  amendment  also  proposes  optional 
lower  tier  suspension  and  debarment 
coverage  by  including  paragraph 
145.220(d)  for  all  contracts  that  equal 
or  exceed  the  $25,000  award  threshold 
under  SBA  nonprocurement 
transactions. 

Timetable: 


Action 


m  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


01/23/02  67  FR  3266 
03/25/02 

01/00/03 


Regulatory  Flexllilltty  Analysis 
Required:  No 

Small  Entities  Affadad:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Michael  Campilongo, 
Attorney  Advisor,  Small  Business 
Administration.  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6879 

RIN:  3245-AE61 


379t.  HUBZONE  EMPOWERMENT 
CONTRACTING  PIKXSRAM 

nagulatory  Plan:  This  entry  is  Seq.  No. 
156  in  part  U  of  this  issue  of  the 
Federal  Register. 

RIN:  3245-AE86 


3799.  BUSINESS  LOANS  AND 
DEVELOPMENT  COMPANY  LOANS 
2000  ACT  CHANGES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  634(b)(6);  15 
USC  636(a);  15  USC  636(h);  15  USC 
696(3);  15  USC  697(a)(2) 

CFR  Citation:  13  CFR  120 

Legal  Deadline:  None 

Abstract:  Recently  enacted  statutory 
amendments  require  changes  to  SBA 
rules  concerning  loan  guaranty  and 
loan  amounts,  minimum  guaranteed 
dollar  amoimt  of  7(a)  loans,  percentages 
of  financing  which  can  be  giiaranteed 
by  SBA,  guarantee  fees  paid  by  lenders, 
real  estate  occupancy  rules,  and 
borrower  prepayment  penalties.  This 
direct  final  rule  would  implement  the 
statutory  provisions.  This  Direct  Final 
Ride  was  withdrawn  due  to  the 
possibility  that  SBA  would  receive  an 
adverse  comment  concerning  SBA's 
interpretation  of  the  statutory  language. 
SBA  is  redrafting  a  new  Direct  Final 
Rule. 

Timetable: 


Action 


Date         FR  Cite 


Direct  Final  Rule 
Direct  Final  Rule 

Witfidrawn 
Direct  Fmal  Rule 

Comment  Period 

End 
Direct  Final  Rule 


11/14/01   66  FR  56985 
12/14A)1   66  FR  64739 

12/14/01 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entltiea  Affected:  Businesses 

Government  l.evela  Affected:  None 

Agency  Contact  James  W. 
Hammersley,  Director,  0£Bce  of  Loan 
Policy,  Small  Business  Administration. 
8th  Floor,  409  Third  Street  SW, 
Washington.  DC  20416 
Phone:  202  205-6490 

RIN:  3245-AE68 

3000.  SMALL  BUSINESS  SIZE 
STANDARDS:  TESTING 
LABORATORIES 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

None 

This  rule  will  revise  the  size 
standard  for  the  Testing  Laboratories 
industry.  Changes  in  the  composition 


of  the  industry  indicate  a  higher  size 
standard  than  $6  million  is  warranted 
to  define  which  businesses  are  small 
businesses. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/09/02  67  FR  17020 
05/10/02 


12/00/02 

Regulatory  Flexil)ility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Gary  M.  Jackson, 
AA/Size  Standards,  Small  Business 
Administration,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AE78 

3801.  SMALL  BUSINESS  SIZE 
STANDARDS;  INFORMATION 
TECHNOLOGY  VALUE  ADDED 
RESELLERS 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

Legal  Deadline:  None 

Abslract  This  rule  will  establish  a  size 
standard  for  Information  Technology 
(IT)  Value  Added  Resellers.  Current 
regulations  apply  the  same  eligibility 
requirements  to  these  types  of 
businesses  as  for  dealers  and 
nonmanufacturers.  To  establish  more 
appropriate  eligibility  requirements  for 
rr  Value  Added  Resellers,  a  new 
industry  category  and  size  standard 
will  be  established. 


FR  Cite 


NPRM 

fylPRM  Comment 

Period  End 
Firtal  Action 

RaguMory  FlexM>llity  Analyala 

Yes 


07/24/02  67  FR  48419 
06/23/02 

02/00/03 


Small  EntHiea  Affectad:  Businesses 

Govammant  Lavala  Affadad:  None 

Agency  Contact  Gary  M.  Jackson, 
AA/Size  Standards,  Small  Business 
Administration.  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

3245-AE80 
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SBA 


Final  Rule  Stage 


3802.  SMALL  BUSINESS  SIZE 
REGULATION;  PETROLEUM 
REFINERIES 

Priority:  Other  Significant 

Lagal  Authority:  15  USC  632(a):  15 
use  634(b)(6);  15  USC  637(a);  15  USC 
638;  15  USC  644;  15  USC  662(5) 

CFR  Citation:  13  CFR  121 

l.egal  Deadline:  None 

AtMtract:  This  rule  proposes  to 
increase  the  size  standard  for  petroleum 
refiners  to  155,000  barrels  per  calendar 
day  from  75,000  barrels  per  day.  This 
size  standard  applies  to  only  refiners 
competing  on  Federal  contracts  to 
provide  petroleum  products. 

TIfiMtabto: 


Action 


Date 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/1 2A)2  67  FR  6437 
03/14/02 


02/00/03 

Regulatory  Flexibility  Anaiysia 
Required:  Yes 

Small  Entitiea  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Gary  M.  Jackson, 
AA/Size  Standards,  Small  Business 
Administration,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AE84 

3803.  SMALL  BUSINESS  SIZE 
STANDARDS;  FOREST  RRE 
SUPPRESSION  AND  FUELS 
MANAGEMENT  SERVICES 

Priority:  Other  Significant 

Legal  AuttKXity:  15  USC  632(a):  15 
USC  634(b)(6);  15  USC  637(a);  15  USC 
638;  15  USC  644(c);  15  USC  662(5) 

CFR  Citation:  13  CFR  121 

Lagal  DaadHna:  None 

Abstract  This  rule  will  establish  a  size 
standard  for  Forest  Fire  Suppression 
and  Fuels  Management. 


Action 


FR  CH* 


Action 


Dal*  FR  en* 


NPRM  Comment  08/19/02 

Period  End 
FInalAction  02AXV03 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affoolsd:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Gary  M.  Jackson, 
AA/Size  Standards.  Small  Business 
Administration,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AE89 


3804.  NEW  MARKETS  VENTURE 
CAPITAL  PROGRAM;  AMENDMENTS 

Priority:  Other  Significant 

Legal  Autttority:  15  USC  689-689q 

CFR  Citation:  13  CFR  108 

Legal  Deadline:  None 

AlMtract:  SBA  proposes  to  make 
several  amendments  to  the  regulations 
for  the  New  Markets  Venture  Capital 
(NMVC)  program.  The  majority  of  the 
proposed  amendments  make  technical 
changes  to  the  regulations,  to  correct 
typographical  errors  and  to  clarify 
language.  SBA  also  proposes  to  make 
some  substantive  amendments  to  the 
regulations,  which  SBA  believes  will 
result  in  more  efficient  and  effective 
delivery  of  NMVC  program  benefits  to 
the  targeted  geographic  areas. 

Timetable: 


Action 


Dale  FR  OH* 


05/20/02  67FR35449 
06/19/02 

M/oonz 


NPRM 


07/19/02  67  FR  47480 


NPRM 

NPRM  Comment 

Period  End 
FInalAction 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Austin  J.  Belton, 
Director,  Office  of  New  Markets 
Venture  Capital,  Small  Business 
Administration,  409  Third  Street  SW, 
Washington,  DC  20416 


Phone:  202  205-7027 
RIN:  3245-AE91 


3805.  •  DISASTER  LOAN  PROGRAM- 
DISASTER  MITIGATION  ACT  OF  2000 

Priority:  Other  Significant 

Lagal  Auttwrlty:  PL  96-390 

CFR  Citation:  13  CFR  123 

l.agal  Deadline:  None 

AlMtract:  Under  this  interim  final  rule, 
SBA  will  implement  its  disaster  loan 
program  when  the  President  declares  a 
major  disaster,  or  declares  an 
emergency,  and  activates  the  Assistance 
to  Individuals  and  Household  Program 
in  an  emergency  disaster  declaration. 
Under  the  Disaster  Mitigation  Act  of 
2000,  if  the  President  declares  a  major 
disaster  that  includes,  or  is  limited  to, 
public  assistance,  a  private  nonprofit 
facility  which  provides  non-critical 
services  must  first  apply  for  disaster 
loan  assistance  bom  SBA  before  it 
could  seek  grant  assistance  for 
permanent  repairs  and/or  replacements 
from  the  Federal  Emergency 
Management  Agency.  SBA  is  also 
implementing  this  legislative  change, 
and  is  making  certain  technical 
changes. 

Timetabia: 


Action 


Dale  FR  CNe 


Interim  Final  Rule 

Effective 
Interim  Final  Rule 
Interim  Rnal  Rule 

Comment  Period 

End 
Fir»l  Action 


10/15/02 

10/21/02  67  FR  64517 
12/20/02 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Becky  Celeste 
Brantley,  Loan  Specialist,  Small 
Business  Administration,  409  Third 
Street.  SW,  Suite  6050.  Mail  code  2991. 
Washington.  DC  20416 
Phone:  202  205-6734 
Fax:  202  205-7725 
Email:  becky.brantleydsba.gov 

RIN:  3245-AE97 
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Small  Business  Administrationr  (SBA) 


Completed  Actions 


3806.  PRE-DISASTER  MITIGATION 
LOAN  PROGRAM  AMENDMENTS 

Priority:  Other  Significant 

CFR  Citation:  13  CFR  123.400  et  seq 

Complaled:      


Dete 


FR  Cite 


Final  Action  10/07/02  67  FR  62335 

Regulatory  Flexibility  Analysis 
RaqulradiNo 

Govamment  Levels  Affected:  None 

Agency  Contact:  George  Camp 
Phone:  202  205-0734 
Email:  george.camp@sba.gov 

RIN:  3245-AE44 

3807.  SMALL  BUSINESS  SIZE 
REGULATION:  8(A)  BUSINESS 
DEVELOPMENT/SMALL 
DISADVANTAGED  BUSINESS  STATUS 
DETERMINATIONS;  RULES  OF 
PROCEDURE  GOVERMNG  CASES 
BEFORE  THE  OFFICE  OF  HEARINGS 
AND  APPEALS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  13  CFR  134 

Complalad: 

Reason Dab         FR  Cite 

Rnal  Action  07/1 8A)2  67  FR  47244 

Regulatory  Flexibility  Analyaia 

Required:  No 

Government  Levela  Affected:  Federal 

Agency  Contact:  Gloria  Blazsik 
Phone:  202  401-8200 

RIN:  3245-AE71 

3808.  SMALL  BUSINESS  INNOVATION 
RESEARCH  (SBIR)  PROGRAM  POLICY 
DIRECTIVE 

Priority:  Other  Significant 

CFR  Citation:  None 

Complalad: 


Reason 


FR  Cite 


Final  Action  0»24A)2  67  FR  60071 

Regulatory  Flexibility  Analyals 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Maurice  Swinton 
Phone:  202  205-6450 


3809.  SMALL  BUSINESS  INVESTMENT 
COMPANIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  13  CFR^107 

Completed: 

neeton Dele         FR  CH» 

HPBM  05/17/02  67  FR  35055 

Final  Actioo  10/22/02  67  FR  64789 

ftogulatory  Flexibility  Analysis 
Required:  No 

Government  Levela  Affactad:  None 

Agency  Contact:  Je&ey  D.  Pierson 
Phone:  202  205-6510 
Fax:  202  205-6959 

RIN:  3245-AE88 

3810.  e  SMALL  BUSINESS  SIZE 
REGULATION;  TRAVEL  AGENCIES 
AFFECTED  BY  SEPTEMBER  11,  2001 

Priority:  Other  Significant 

Legal  Authority:  15  USC  632  (a);  15 
USC  634(b)(6);  15  USC  637(a);  15  USC 
638;  15  USC  644(c):  15  USC  662(5) 

CFR  Citation:  13  CFR  121 

Lagal  DaadHna:  None 

Abstract:  SBA  increased  the  size 
standard  for  travel  agencies  fittm  $1 
million  to  $3  million  for  purposes  of 
eligibility  of  economic  injury  disaster 
loan  assistance  to  small  business 
concerns  afiiected  as  a  restdt  of  the 
terrorist  attacks  on  the  World  Trade 
Center  and  the  Pentagon. 


Action 


03/15/02  67  FR  11874 
04/15/02 


05/31/02  67  FR  38184 
05/31/02 


RIN:  3245-AE72 


Interim  Rnal  Rule 
Interim  Final  Rule 

Conwnent  Period 

End 
Final  Rule 
Final  Rule  Effective 

Regulatory  Flexibility  Analyals 
Required:  No 

Small  Entitiea  Affected:  Biisinesses 

Government  Lavela  Affactad:  None 

Agency  Contacfc  Gary  M.  Jackson, 
AA/iSize  Standards,  Small  Business 
Administration,  409  Third  Street  SW, 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AE93 


3811.  SMALL  BUSINESS  SIZE 
STANDARDS;  TRAVEL  AGENCIES 

Priority:  Other  Significant 

CFR  Citation:  13  CFR  121 

Completed: 

Reeson  Dale         FR  CMt 

Rnal  Action  05/31/02  67  FR  38186 

Rnal  Action  Effective    07/01  /02 

Regulatory  Flexibility  Analyals 
Required:  Yes 

Government  Levela  Affected:  None 

Agency  Contact:  Gary  M.  Jackson 
Phone:  202  205-6618 

RIN:  3245-AE95  ~~ 

3812.  e  SMALL  BUSINESS  SIZE 
STANDARDS;  ADOPTION  OF  2002 
NORTH  AMERICAN  INDUSTRY 
CLASSIFICATION  SYSTEM  FOR  SIZE 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttM>rity:  15  USC  632(a) 

CFR  Citation:  13  CFR  121 

Legal  Deadllne:  None 

Abstract:  This  rule  incorporates  the 
January  2002  revisions  of  the  North 
American  Industry  Classification 
System  (NAICS)  into  SBA's  table  of  size 
standards.  SBA  establishes  size 
standards  by  NAICS  industry. 


•*■*•         ™  *^**        Action 


FR  Cite 


Direct  Final  Rule  08/1 3«)2  67  FR  52597 

Comment  Period  End    09/12/02 

Regulatory  Flexibility  Analyaia 
Required:  Yes 

Small  Entitiea  Affected:  Businesses 

Government  Ljevela  Affactad:  None 

Agency  Contact:  Gary  M.  Jackson. 
AA/Size  Standards,  Small  Business 
Administration,  409  Third  Street  SW. 
Washington,  DC  20416 
Phone:  202  205-6618 

RIN:  3245-AFOO 

(FR  Doc.  02-23898  Filed  12-06-02;  8:45  am) 
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SOCIAL  SECURfTY  ADMINISTRATION  (SSA) 


SOaAL  SECURITY  ADMINISTRATION 

Office  of  ttie  Commissioner 

20  CFR  Ch.  in 

Semiannual  Unified  Regulatory 

Agenda 

agency:  Social  Seoirity  Administration. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  Executive  Order  (E.O.)  12866 
(as  amended  by  E.O.  13258)  entitled 
Regulatory  Planning  and  Review,  issued 
September  30, 1993,  and  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354) 
require  each  Federal  agency  to  publish 
semiannually  a  brief  description  of  all 
regulatory  actions  under  development 
or  review,  expected  to  be  under 
development  or  review  for  the  next  12 
months,  or  completed  since  the 
previous  publication  of  the  agenda.  Our 
last  agenda  of  regulations  was  published 
May  13.  2002. 

FOR  FURTHER  MFORMATION  CONTACT:  For 

further  information  about  a  specific 
regulatory  action,  contact  the  p)erson 
identified  as  the  agency  contact  for  that 
action.  Comments  or  inquiries  of  a 
general  nature  should  be  directed  to 
Georgia  E.  Myers,  Regulations  Officer, 
Social  Security  Administration,  2109 
West  Low  Rise  Building.  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401; 
Telephone  (410)  965-3632  or  TTY  (410) 
966-5609. 

SUPPLEMENTARY  INFORMATION:  The  Social 
Security  Administration  (SSA) 


administers  the  retirement,  survivors, 
and  disability  insurance  programs  under 
title  II  of  the  Social  Security  Act  (the 
Act),  the  Supplemental  Security  Income 
(SSI)  program  under  title  XVI  of  the  Act, 
and  Special  Benefits  to  Certain  World 
War  n  Veterans  under  title  Vm  of  the 
Act.  Our  regulations  generally  do  not 
impose  burdens  on  the  private  sector  or 
on  State,  local,  or  tribal  governments. 
Our  regulations  document  the  rules 
under  which  we  make  eligibility 
determinations  and  set  forth  both  the 
responsibilities  of  the  Agency  towards 
the  public  and  beneficiaries'  rights  and 
responsibilities  under  the  programs  we 
administer. 

Our  regulatory  efforts  can  be  placed 
into  one  of  the  following  three 
categories:  (1)  legislative 
implementation;  (2)  program  changes  to 
improve  SSA  service  to  the  public;  and 
(3)  improvements  or  clarifications  to 
enhance  effective  stewardship  of  SSA 
programs. 

We  continue  to  seek  legislative 
improvements  for  the  programs  we 
administer.  However,  because  of  the 
complexity  of  our  programs,  statutory 
language  is  rarely  detailed  enough  to 
govern  the  actions  of  agency 
adjudicative  decision-makers. 
Supporting  regulations  are  often 
required.  In  some  instances.  Congress 
directs  SSA  to  issue  implementing 
regulations.  For  other  legislative 
provisions.  SSA  regulations  provide 
program  information  to  applicants  for 
benefits,  current  beneficiaries  and  their 
legal  counsels. 


Included  in  our  agenda  are  items  that 
will  amend  our  regulations  to  include 
more  provisions  of  "The  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
of  1999."  (Pub.  L.  106-170).  which  was 
signed  on  December  17, 1999.  Among 
the  provisions  still  requiring  regulations 
are  provisions  that  will  suspend 
continuing  disability  reviews  based  on 
work  activity  and  expedite 
reinstatement  of  disability  oenefits 
terminated  due  to  work  activity. 

We  continue  to  work  diligently  to 
improve  our  program  benefit  regulations 
and  to  develop  partnerships  with  large 
segments  of  the  community  of  interest 
groups  concerned  about  Social  Seciuity 
programs.  The  remainder  of  our  Unified 
Agenda  reflects  such  improvements  and 
clarifications. 

For  this  edition  of  SSA's  regulatory 
agenda,  the  most  important  significant 
regulatory  actions  are  included  in  The 
Regulatory  Plan,  which  appears  in  part 
n  of  this  issue  of  the  Federal  Register. 
The  Regulatory  Plan  entries  are  listed  in 
the  table  of  contents  below  and  are 
denoted  by  a  bracketed  bold  reference, 
which  directs  the  reader  to  the 
appropriate  sequence  number  in  part  11. 

The  fall  2002  regulatory  agenda  for 
the  Social  Security  Administration 
follows. 

Dated:  October  3.  2002. 
Georgia  E.  Myers, 

SSA  Regulations  Officer. 


Social  Security  Administration — Preaile  Stage 


Regulation 

Identification 

Number 


Social  Security  Administration — Proposed  Rule  Stage 


Sequence 
Number 


3814 
3815 
3816 
3817 

3818 
3819 


Revised  Medicat  Criteria  for  Endocrine  Disorders  (436P) 

Supplementai  Standards  for  Ett^ical  Conduct  for  Employees  of  the  Social  Security  Administration  (601 P) 

Deeming  of  Income  From  an  Ineligible  Spouse  to  an  Eligible  Individual  and  an  Eligible  CtiHd  (606P)  

Title  VI  (Civil  Rights  Act  (1964)),  Title  IX  (Education  Amend.  (1972)),  Rehabilitation  Act  (1973).  and  Age  Qivcrimi- 

nation  Act  (1975)  in  Programs/Activities  Receiving  Financial  Assistance  by  SSA  (61 7P) 

Enfoicement  of  Nondiscrimir)ation  in  Social  Security  Programs  or  Activities  (661 P)  

Federal  Salary  Offset  (Withholding  a  Portion  of  a  Federal  Employee's  Salary  To  Collect  a  Delnquent  Debt  Owed 

to  the  Social  Security  Administration)  (721 P)  (Rag  Plan  S«q  No.  157)  


Regulation 

Identification 

Number 


0960-AD78 
0960-AE48 
0960-AE50 

0960-AE63 
0960-AE78 

0960-AE89 
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Social  Security  AdministratJofv— Proposed  Rule  Stage  (Continued) 


Sequence 
Number 


3820 

3821 

3822 

3823 
3824 
3825 

3826 
3827 
3828 
3829 
3830 
3831 
3832 

3833 

3834 
3835 
3836 

3837 


3839 
3840 
3841 
3842 
3843 
3844 

3845 

3846 
3847 

3849 


TWe 


Regulation 

Identification 

Number 


Administrative  Wage  Gamishment  (To  Repay  a  Debt  Owed  to  the  Social  Security  Administration)  (724P)  (Reg 
Plan  Sm|  No.  158)  

Wof1«  Activity  Standard  as  a  Basis  for  Review  of  an  Individual's  Disabled  Status  (Tickot  to  Wortc  and  Work  Incen- 
tives Improvement  Act  of  1999)  (725P)  

Evidence  Requirement  for  Assignment  of  Social  Security  Administration  Numbers  (SSNs)  and  Assignment  of 
SSNs  for  Nonwork  Purposes  (751 P)  (Reg  Plan  S«q  No.  159)  

Medical  Equivalence  for  Adults  and  ChikJren  (787P) 

Expedited  Reinstatement  of  Disability  Benefits  (Ticket  to  Wortc  and  Work  Incentives  Improvemeni  Act)  (790P)  

SSI  Tmsts  and  Transfers  of  Resources  (791 P) 

Revised  Medk»l  Criteria  for  Evaluating  Genitourinary  Disorders  (802P)  - 

Revised  Medfcal  Criteria  of  Evaluating  Impairments  Affecting  Multiple  Body  Systems  (803P) ~ 

Revised  Medtoal  Criteria  for  Evaluating  Immune  System  Disorders  (804P) 

Revised  Medfcal  Criteria  for  Evaluating  Special  Senses  and  Speech  Disorders  (80SP)  

Revised  Medical  Criteria  for  Evaluating  Neurological  Disorders  (806P) - •• 

Wage  Reports  and  Pension  Infonnation  (809P) 

Fling  Claims  Under  the  Federal  Tort  Claims  Act  and  the  Military  Personnel  and  Civilian  Emptoyees  Claims  Act 

(785P)  ""•••" ■"" 

Disability  Insurance  Program  Denrwnstratton  Project  Authority  (Ticket  to  Work  and  Work  Incentives  Improvement 

Act  of  1999)  (789P)  •' 

Revisrans  to  the  Mednal-Vocatkxial  GukJeHnes  (823P) •• 

Revised  Medkal  Criteria  for  Evaluating  Cardiovascular  Disorders  (826P)  

Non-Payment  of  Monthly  Social  Security  Benefits  to  Aliens  Residing  in  the  United  States  Who  Are  Not  Lawfully 

Present  (849P) 

Detennining  Disability  for  an  IndivWual  with  Dnjg  Addwtton  or  Akx)hollsm  (851 P)  

Revised  Medical  Criteria  for  Evaluating  Respiratory  System  Disorders  (859P)  .^ 

Amendments  to  Annual  Eamings  Test  Regulations  (866P)  

Revising  the  Rules  on  ConskJeration  of  Wortc  History  in  Detennining  Whether  an  Indivklual  is  Disabled  (875P)  

Revising  the  Rules  on  the  Steps  for  Evaluating  Disability  (894P)  

Revised  Medial  Criteria  for  Evaluating  Growth  Disorders  (444P)  

Clarifkatkxi  of  the  Disability  Exclusion  (91 5P)  - 

Special  Benefits  for  Certain  Worid  War  II  Veterans;  Reporting  Requirements,  Suspenskm  and  Tennination  Events, 

Overpayments,  and  Administrative  Review  Process  (922P)  

Continued  Payment  of  Benefits  to  Certain  Indivkfcjals  Who  Medfcally  Recover  While  Partkiipating  in  Certain  Voca- 

tk)nal  Rehabilitatkxi  Programs  (926P) 

StepchiW  Entitlement  and  Tenninatkxi  Requirements  (934P) 

Claimant  Identiffcatmn  Pitot  Projects  (937P)  (R«g  Plan  Saq  No.  160)  

Representative  Payment  Under  Titles  II.  VIII.  and  XVI  of  the  Social  Security  Act  (949P)  (Reg  Wan  Sm|  No.  161) 
Removal  of  Ctothing  from  the  Definitions  of  Income  and  In-Kind  Support  and  Maintenance.  Exckistons  of  One 

Automobile  and  HousehokJ  Goods  and  Personal  Effects  Under  SSI  from  Resources  (950P)  (Rag  Plan  Saq  No. 

162) 


0960-AE92 

0960-AE93 

0960-AF05 
0960-AF19 
0960- AF21 
0960-AF22 
0960- AF30 
0960-AF32 
0960-AF33 
0960-AF34 
0960-AF35 
0960-AF38 

0960- AF39 

0960-AF41 
0960-AF47 
0960- AF48 

0960-AF56 
096(WVF57 
0960-AF58 
0960-AF62 
0960-AF64 
0960-AF65 
0960-AF67 
0960-AF71 

0960- AF72 

0960-AF75 
0960-AF78 
0960-AF79 
0960-AF83 


0960-AF84 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  Ms  issue  of  the  Fadaral  Ragialar. 

Social  Security  Administration— final  Rule  Stage 


Sequence 
Number 


3850 
3851 
3852 

3853 

3854 
3855 
3856 

3857 


Revised  Medk»l  Criteria  for  Evaluating  Hematologk:  Disorders  and  Malignant  Neoplastk:  Diseases  (399F)  

Repeal  of  Facility  of  Payment  Proviswn  (508F) 

Unifonn  Administrative  Requirements  for  Grants  and  Agreements  With  Instituttons  of  Higher  Educatkxi,  Hospitals, 

Ottier  Nonprofit  Organizatkxis,  and  Commercial  OrganizatKins  (547F)  

Unifonn  Administrative  Requirements  for  Grants  and  Cooperative  Agreements  to  State  and  Local  Governments 

and  Indian  Tribal  Governments  (555F)  > « "• •' ••"•• 

Restrictions  on  Lobbying  in  Connection  with  the  Award  of  Grants,  Contracts,  and  Cooperative  Agreements  (556F) 

Technkal  Changes  to  Supplemental  Security  Income  (SSI)  Regulatk)ns  (664F) 

OASDI  and  SSI;  Administrative  Review  Process;  Vkieo  Teleconferencing  Appearances  Before  Administrative  Law 

Judges  of  the  Social  Security  Administratkxi  (737F)  (Rag  Plan  Saq  No.  163) 

Cost  of  Living  Increases  in  Primary  Insurance  Anwunts  (759F) - • 


Regulatkxi 

ktentifKatton 

Number 


0960-AD67 
0960-AE02 

0960-AE25 

0960-AE28 
0960-AE29 
0960-AE79 

0960-AE97 
0960-AF14 
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Social  Security  Administration — Final  Rule  Stage  (Continued) 


Sequence 
Number 


3856 
3859 
3860 
3861 

3862 
3863 
3864 

3865 
3866 
3867 

3868 
3869 


Title 


rivTGiOnCGS 


Change  in  Retirement  Age  (775F) 

Revised  Medical  Criteria  for  Evaluating  Impairments  of  the  Digestive  System  (800F)  (Reg  Plan  Seq  No.  164)  

Revised  Medical  Criteria  for  Evaluating  Skin  Disorders  (801F)  

Clarification  of  Rules  Involving  RFC  Assessments;  Clarification  of  Use  of  Vocational  Experts  and  Other  Sources  of 
the  Sequential  Evaluation  Process;  Incorporation  of  "Special  Profile"  Into  Regs  (808F) 

Access  to  Information  Held  by  Financial  Institutions  (815F)  (Rag  Plan  Seq  No.  165)  

New  Disability  Claims  Process— Rotes  of  State  Agency  (816F)  (Rag  Plan  Saq  No.  166) 

Exclusion  of  Representatives  and  Health  Care  Providers  Convicted  of  Violations  from  Participation  in  Social  Secu- 
rity DisatNlity  Programs  (820F)  

Filing  of  Applications  and  Related  Forms  (797F)  

Special  Benefits  for  Certain  World  War  II  Veterans  (880F)  

Referral  of  Persons  Eligible  for  Disability  or  Blindness  Benefits  to  Other  Agencies  for  Vocational  Rehabilitation 
Sewices  (929F)  : , 

Elimination  of  Sanctions  for  Refusal  of  Vocational  Rehatxlitation  Services  Wrthout  Cause  (938F)  

Interrelationship  of  OW-Age,  Survivors  and  Disability  Insurance  Program  with  the  Railroad  Retirement  Program 
(9431) 

in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  Ragistar. 
Social  Security  Administration — Long-Term  Actions 


Regulation 

Identification 

Number 


0960-AF16 
0960-AF28 
0960-AF29 

096O-AF37 
0960-AF43 
0960-AF44 

0960-AF46 
0960-AF52 
0960-AF61 

0960-AF80 
0960-AF81 

0960-AF82 


Sequence 
Number 

Title 

Regulation 

Identification 

Number 

3870 

Govemmentwide  Debarment  and  Suspension  (Nonprocurement)  and  Govemmentwide  Requirements  for  Daig- 
Free  Workolace  (Grants)  (554R                                                                       

0960-AE27 

3871 

Dedicated  Accounts  and  Installment  Pavments  for  Certain  Past  Due  SSI  Benefits  (622F)  

0960-AE59 

3872 

Privacv  and  Disclosure  of  Official  Records  and  Information  f711Pi 

0960-AE88 

3873 

Pavment  of  Benefits  to  Aliens  Residino  Outside  tt>e  United  States  f909R    

0960-AF70 

Social  Security  Administration — Completed  Actions 


Sequence 
Numt>er 


3874 
3875 


Titte 


Collection  of  Supplemental  Security  Income  Overpayments  from  Titte  VIII  Bemfits  (81 9F) 
Extension  of  Expiration  Dale  for  ttie  Respiratory  System  Listings  (921 F)  


Regulation 

Identification 

Number 


0960-AF53 
0960- AF76 


Social  Security  Administration — Discontinued  Entries 

Regulation 

Identification 

Number 

Title 

Date 

Comments 

0960-AD95    ' 
0960-AE18 
0960-AF49 
0960-AF50 

0960- AF51 
0960-AF55 

0960-AF66 

Definition  of  "Largest  Benefit  Amount"  for  Simultaneous  Entittement  to 
ChiWs  Benefits  (481 P) 

OkJ-Age,  Survivors,  and  Disability  Insurance  Benefits;  Replaang  Social  Se- 
curity Number  Cards  (543F) 

Representative  Payment  Under  Title  II  and  XVI  of  the  Social  Security  Act 
(827P) 

Removal  of  Clothing  from  the  Definition  of  Income  and  From  the  Definition  of 
In-Kind  Support  and  Maintenance  Under  the  Supplemental  Security  Income 
Program  (834P) 

Exclusion  of  One  Automobite  From  Resources  (835P) 

Exclusion  of  Household  Goods  and  Personal  Effects  Under  the  Supple- 
mental Security  Income  (SSI)  Program  (837P) 

Compensation  for  Qualified  Organizations  Serving  as  a  Representative 
Payee  (846P) 

09/05/2002 
09/05/2002 
08/27/2002 
08/29/2002 

08/29/2002 
08/29/'2002 

08/27/2002 

Wittidrawn 

Merged  With  0960-AF05 
Merged  With  0960-AF83 
Merged  With  0960-AF84 

Merged  With  0960-AF84 
Merged  With  0960-AF84 

Merged  With  0960-AF83 
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SSA 


Social  Security  Administration— Discontinued  Entries  (Continued) 


Reguicrtion 

Identification 

Number 


0960-AF74 


Title 


Elimination  of  Sanctions  for  Refusal  of  Vocational  Rehabilitation  Services 
Without  Good  Cause  and  Elimination  of  Referrals  for  Vocational  Rehabilita- 
tion Services  (925P) 


Social  Security  Admlnistraticn  (SSA) 


3813.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  MENTAL 
DISORDERS  (886P) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandales:  Undetermined 

Legal  Authority:  42  USC  405;  42  USC 

902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.1500,  app  1; 

20  CFR  404.1520;  20  CFR  404.1520a: 

20.  CFR  404.1528;  20  CFR  416.920a;  20 

CFR  416.928 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  Listing)  that  we  use  to  evaluate 
claims  for  disability  benefits  where  the 


individual  is  alleging  a  mental 
impairment.  The  Listing  describes,  for 
each  of  the  major  body  systems, 
impairments  that  are  considered  severe 
enough  to  prevent  a  person  from  doing 
any  gainful  activity.  Our  proposed 
revisions  will  reflect  advances  in 
medical  knowledge,  treatment,  and 
methods  of  evaluating  mental 
impairments  in  both  adults  and 
children. 

Timetable: 


Action 


FR  CIta 


ANPRM 
NPRM 


11/00/02 
09/00/03 


Regulatory  Fiexibiiity  Analysis 
Required:  Undetermined 


Social  Security  Administration  (SSA) 


3814.  REVISED  MEDICAL  CRITERIA 
FOR  ENDOCRINE  DISORDERS  (436P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.1500,  app  1 

Legal  Deadline:  None 

Abstract:  Sections  9.00  and  109.00  of 
appendix  1  to  subpart  P  of  part  404 
of  our  regulations  (404.1501  through 
404.1599)  describe  those  endocrine 
impairments  that  are  considered  severe 
enough  to  prevent  a  person  trom  doing 
any  gainful  activity,  or  in  the  case  of 
a  child  claiming  SSA  payments  under 
title  XVI,  that  cause  marked  and  severe 
functional  limitations.  We  are 
proposing  to  revise  the  criteria  in  these 
sections  to  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  endocrine  impairments.  The 
Supplemental  Security  Income  Program 
incorporates  and  uses  the  same  medical 


criteria  as  the  Old-Age,  Survivors  and 
Disability  Insurance  Program. 

Timetable: 


Action 

NPRM 


Data 


FR  CHa 


06/00/03 


Regulatory  Fiexibiiity  Analysts 
Required:  No 

Small  Entitles  Affected:  No 

Government  i-eveis  Affected:  None 

Agency  Contact:  Maria  D.  Smith, 
Social  Insurance  Specialist,  Social 
Seciurity  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-3661 

RIN:  0960-AD78 


Data 


09/05/2002 


Comments 


Withdrawn 


Premie  Stage 


Government  l-evels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agsncy  Contact:  Cathy  Lively,  Social 
Insurance  Specialist,  Social  Secvirity 
Administration,  Office  of  Disability, 
6401  Security  Boulevard.  Baltimore, 
MD  21235-6401 
Phone:  410  966-1180 

Maria  D.  Smith,  Social  Insurance 
Specialist,  Social  Seciirity 
Administration,  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-3661 

RIN:  0960-AF69 


Proposed  Rule  Stage 


3815.  SUPPLEMENTAL  STANDARDS 
FOR  ETHICAL  CONDUCT  FOR 
EMPLOYEES  OF  THE  SOCIAL 
SECURITY  ADMINISTRATION  (601 P) 

Priority:  Substantive,  Nonsignificant 

ijBgai  Authority:  5  USC  APP  (Ethics  in 
Government  Act  of  1978);  5  USC  7301; 
5  USC  7353 

CFR  Citation:  5  CFR  ch  LXXXI  (New) 


Legal  Deadline:  None 

Abstract:  The  Social  Security 
Administration  (SSA).  with  die 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  proposes  to 
issue  regulations  for  officers  and 
employees  of  SSA  that  supplement  the 
OGE  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch, 
which  became  effective  February  3, 
1993.  The  proposed  rule  specifies 
procedtual  and  substantive 
requirements  that  are  necessary  to 
address  ethical  issues  imique  to  SSA. 
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SSA 


Proposed  Rule  Stage 


Timetable: 


Action 


FR  Cite 


NPRM 


12/00/02 


Regulatory  FlexMlity  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetennined 

Agency  Contact:  Stuart  M.  Besser, 
Attorney,  Social  Security 
Administration,  Office  of  the  General 
Counsel,  6401  Security  Boulevard. 
Baltimore,  MD  21235-6401 
Phone:  410  965-3194 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AE48 

3816.  DEEIMING  OF  INCOME  FROIN  AN 

INELIGIBLE  SPOUSE  TO  AN  EUGIBLE 

INDIVIDUAL  AND  AN  ELIGIBLE  CHILD 

(606P) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  902(a)(5];  42 
use  1381a:  42  USC  1382;  42  USC 
1382a;  42  USC  1382b;  42  USC  1382c{f); 
42  USC  1382J;  42  USC  1383 

CFR  Citation:  20  CFR  416.1160;  20  CFR 
416.1165;  20  CFR  416.1166 

Legal  Deadline:  None 

Abstract:  This  rule  would  revise  the 
method  used  under  the  SSI  program  to 
determine  income  for  a  child  who  lives 
with  both  parents  where  one  parent  is 
ineligible  for  SSI  because  of  income 
deemed  from  an  ineligible  spouse. 
Instead  of  deeming  any  excess  income 
from  the  ineligible  spouse  to  the  child, 
referred  to  as  "pass-through  deeming," 
we  would  deem-  income  to  the  child 
using  the  method  we  use  where  neither 
parent  files  for  SSI.  Under  current 
rules,  "pass-through"  deeming  has  had 
the  unintended  effect  of  deeming  more 
income  than  would  have  been  deemed 
if  the  regular  rules  for  deeming  from 
ineligible  parents  who  do  not  file  for 
SSI  are  used. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  05/OOA)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetennined 


Agency  Contact:  Patricia  Hora,  Social 
Insurance  Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-7183 

RIN:  0960-AE50 

3817.  TITLE  VI  (CIVIL  RIGHTS  ACT 
(1964)).  TITLE  IX  (EDUCATION 
AIMEND.  (1972)).  REHABILITATION 
ACT  (1973),  AND  AGE 
DiSCRilMiNATION  ACT  (1975)  IN 
PROGRAMS/ACTIViTIES  RECEIVING 
RNANaAL  ASSISTANCE  BY  SSA 
(61 7P) 

Priority:  Substantive,  Nonsignificant 

Legal  Autftority:  20  USC  1681;  29  USC 
794;  42  USC  902(a)(5);  42  USC  2000d; 
42  USC  6101 

CFR  Citation:  20  CFR  431 

Legal  Deadline:  None 

Abstract:  Prior  to  March  31,  1995,  SSA 
was  an  operating  component  of  HHS 
and  the  general  regulatory  authority  for 
SSA  programs  and  administration  was 
vested  in  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  based 
on  section  1102  of  the  Social  Security 
Act  (the  Act)  (42  U.S.C.  1302).  The 
Social  Security  Independence  and 
Program  Improvements  Act  (SSIPIA) 
established  SSA  as  an  independent 
agency  in  the  Executive  Branch  of  the 
Federal  Government  effective  March  31, 
1995,  and  vested  general  regulatory 
authority  in  the  Commissioner  of  Social 
Security  (the  Commissioner).  Under 
section  106(b)  of  SSIPIA,  HHS 
regulations  in  effect  immediately  prior 
to  March  31,  1995,  which  relate  to 
functions  now  vested  in  the 
Commissioner  by  reason  of  SSA's 
independence,  continue  to  apply  to 
SSA  until  such  time  as  they  are 
modified,  suspended,  terminated  or 
repealed  by  the  Commissioner.  SSA  is 
promulgating  regulations  at  20  CFR  part 
431.  which  are  based  in  large  measure 
upon  the  HHS  regulations  at  45  CFR 
parts  80,  81,  84,  86  and  91.  These  SSA 
regulations  reflect  changes  necessary  to 
adapt  the  HHS  regulations  to  SSA 
procedures.  Upon  SSA's  rules 
becoming  final  regulations,  the  HHS 
regulations  will  cease  to  have 
application  to  SSA  in  accordance  with 
section  106(b)  of  SSIPIA. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Eileen  Inglesby- 
Houghton.  Attorney,  Social  Security 
Administration,  Office  of  the  General 
Counsel,  6401  Security  Boulevard, 
Baltimore.  MD  21235-6401 
Phone:  410  965-4816 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AE63 


3818.  ENFORCEIMENT  OF 
NONDiSCRIIMiNATiON  IN  SOCIAL 
SECURITY  PROGRAIMS  OR 
ACTIVITIES  (661 P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  29  USC  794;  42  USC 
902 

CFR  Citation:  20  CFR  432 

l.egal  Deadline:  None 

At>Stract:  These  proposed  regulations 
are  intended  to  ensure  that  individuals 
are  not  subjected  to  discrimination  on 
the  basis  of  disability,  race,  color, 
national  origin,  sex,  age,  or  religion  in 
any  program  or  activity  conducted  by 
SSA. 

Timetable: 


Action 


FR  Cite 


Action 


DM«  FR  Cite 


NPRM 


12/00/D2 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Suzanne  DiMarino. 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AE78 

3819.  FEDERAL  SALARY  OFFSET 
(WITHHOLDING  A  PORTION  OF  A 
FEDERAL  EMPLOYEE'S  SALARY  TO 
COLLECT  A  DEUNQUENT  DEBT 
OWED  TO  THE  SOCIAL  SECURITY 
ADMINISTRATION)  (721 P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
157  in  part  11  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AE89 
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SSA 


Proposed  Rule  Stage 


3820.  ADMINISTRATIVE  WAGE 
GARNISHMENT  (TO  REPAY  A  DEBT 
OWED  TO  THE  SOCIAL  SECURITY 
ADMINISTRATION)  (724P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
158  in  part  11  of  this  issue  of  the 
Federal  Register. 
RIN:  0960-AE92 


3821.  WORK  ACTIVITY  STANDARD  AS 
A  BASIS  FOR  REVIEW  OF  AN 
INDIVIDUAL'S  DISABLED  STATUS 
(TICKET  TO  WORK  AND  WORK 
INCENTIVES  IMPROVEMENT  ACT  OF 
1999)  (725P) 

Priority:  Other  Significant 
Legal  Authority:  42  USC  421 
CFR  Citation:  20  CFR  404.1590 

Legal  Deadline:  NPRM,  Statutory, 
January  1,  2002,  Section  111  of  Public 
Law  106-170,  effective  January  1.  2002. 
AtMtract:  One  of  SSA's  most  important 
initiatives  is  to  assure  that  Social 
Security  Disability  Insurance  (SSDI) 
and  Supplemental  Security  Income 
(SSI)  beneficiaries  with  disabilities  who 
want  to  work  have  the  opportimity  to 
do  so.  Individuals  with  disabilities  face 
multiple  barriers  in  attempting  to 
return  to  work.  Section  111  of  Public 
Law  106-170  provides  a  new  statutory 
work  incentive  by  eliminating  the 
scheduling  of  continuing  disability 
medical  reviews  solely  because  of  an 
SSDI  beneficiary's  work  activity,  once 
the  beneficiary  has  received  SSDI 
benefits  for  24  months.  (Such 
beneficiaries  will  continue  to  be  subject 
to  regiilarly  scheduled  continuing 
disability  reviews,  work  investigations, 
and  benefit  termination  due  to  earnings 
from  work  activity  at  the  level  of 
substantial  gainful  activity.) 

Timetable: 


Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AE93 

3822.  EVIDENCE  REQUIREMENT  FOR 
ASSIGNMENT  OF  SOaAL  SECURITY 
ADMINISTRATION  NUMBERS  (SSNS) 
AND  ASSIGNMENT  OF  SSNS  FOR 
NONWORK  PURPOSES  (751 P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
159  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  096O-AF05 

3823.  MEDICAL  EQUIVALENCE  FOR 
ADULTS  AND  CHILDREN  (787P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  405;  42  USC 

902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.1526;  20  CFR 
404.1529;  20  CFR  416.926;  20  CFR 
416.929 

i.egai  Deadline:  None 

Abstract:  This  notice  of  proposed 
rulemaking  will  clarify  that  we  will 
consider  the  medical  severity  of  the 
individual's  impairment,  based  on  all 
relevant  evidence  in  the  case  record 
when  we  make  a  finding  regarding 
medical  equivalence.  These  rules  will 
clarify  our  medical  equivalence  policy 
in  lig^t  of  the  decision  in  Hickman  v. 
Apfel.  187  F.3d  683  (7th  Ck.  1999). 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


06/00/03 


Regulatory  Flexibility  Analysis 
f)equired:  No 


Action 


Date        FR  Cite       SmaU  Entities  Affected:  No 


NPRM  12/00A)2 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

SmaU  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jack  Baumel,  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Employment 
Support  programs.  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-9834 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 


Government  Levels  Affected:  None 

Agency  Contact:  Jane  Deweib,  Social 
Insiuance  Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Security  Boulevard,  Baltimore, 
MD  21235-6401 
Phone:  410  965-9878 

Robert  J.  Augustine,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AFig 


3824.  EXPEDITED  REINSTATEMENT 
OF  DISABILITY  BENEFITS  fHCKET  TO 
WORK  AND  WORK  INCENTIVES 
IMPROVEMENT  ACT)  (790P) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  423(i):  42  USC 

I383(p) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  Individuals  with  disabilities 
face  multiple  barriers  in  attempting  to 
return  to  work.  Section  112  of  Public 
Law  106-170  provides  a  new  statutory 
work  incentive  by  providing  for 
expedited  reinstatement  of  SSDI  and 
SSI  benefits  terminated  due  to  work 
activity,  when  the  former  beneficiary 
requests  reinstatement  within  60 
months  of  termination  because  his  or 
her  disability  prevents  work  activity. 
Section  112  also  provides  for  payment 
of  provisional  benefits  for  up  to  six 
months  until  SSA  makes  a 
determination  on  the  requester's 
entitlement  to  reinstated  benefits. 

Timetable: 


Action 


Date 


FR  CMe 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Jack  Baumel,  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Employment 
Support  programs,  6401  Security 
BoiJevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-9834 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF21 

3825.  SSI  TRUSTS  AND  TRANSFERS 
OF  RESOURCES  (791 P) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  I382a(a);  42 
USC  1382b(c);  42  USC  1382b(e);  PL 
106-169,  sec  205;  PL  106-169,  sec  206 

CFR  Citation:  20  CFR  416 

Legal  Deadline:  None 

Abstract:  We  propose  to  amend  our 
regulations  to  reflect  sections  205  and 
206  of  Public  Law  106-169,  the  Foster 
Care  Independence  Act  of  1999.  Section 
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205  generally  provides  for  counting 
certain  trusts  as  resources  in  the  SSI 
program.  Section  206  generally 
provides  for  a  period  of  ineligibility  for 
SSI  benefits  as  a  result  of  transferring 
resoiut:es  for  less  than  fair  market 
value. 

TImetabto: 


Action 


FR  CM* 


NPRM  06AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Albert  Fatur.  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Program 
Benefits,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401 
Phone:  410  965-9855 

Robert  J.  Augustine,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF22 


3826.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  GENITOURINARY 
DISORDERS  (802P)      > 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  42  USC  405:  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404,  subpart  P. 
app  1 

Legal  Deadline:  None 

Al>stract:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  Listings)  that  we  use  to  evaluate 
genitoiuinary  impairments.  We  apply 
these  criteria  at  step  three  of  our 
sequential  evaluation  processes  for 
adults  and  children  who  claim  Social 
Security  or  Supplemental  Security 
Income  benefits  based  on  disability 
under  title  II  and  title  XVI  of  the  Social 
Seciu-ity  Act.  The  revisions  reflect 
advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
genitourinary  impairments. 

TimetaMa: 


Action 


DM*  FR  CM* 


NPRM  12/00^ 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Cheryl  A.  Williams, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  966-4163 

RIN:  096a-AF30 


3827.  REVISED  MEDICAL  CRITERIA 
OF  EVALUATING  IMPAIRMENTS 
AFFECTING  MULTIPLE  BODY 
SYSTEMS  (803P) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.  subpart  P, 
app  1 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
that  we  use  to  evaluate  claims 
involving  impairments  affecting 
multiple  body  systems.  We  apply  these 
criteria  when  you  claim  benefits  based 
on  disability  under  tide  II  and  title  XVI 
of  the  Social  Security  Act.  The 
proposed  revisions  reflect  current 
medical  knowledge,  treatment,  and 
methods  of  evaluating  impairments 
affecting  multiple  body  systems. 

Timatable: 


Action 


Date  FR  Cite 


NPRM  12/00/02 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cathy  Lively,  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Security  Boulevard,  Baltimore, 
MD  21235-6401 
Phone:  410  966-1180 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF32 

3828.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  IMMUNE  SYSTEM 
DISORDERS  (804P) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKKity:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 


CFR  Citation:  20  CFR  404,  subpart  P, 
app  1 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
that  we  use  to  evaluate  claims 
involving  impairments  affecting  the 
Immune  System.  We  apply  these 
criteria  when  you  claim  benefits  based 
on  disability  imder  title  II  and  title  XVI 
of  the  Social  Security  Act. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  oemoKa 

Regulatory  Flexibility  Analysis     - 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Victoria  Dorf,  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Security  Boulevard,  Baltimore, 
MD  21235-6401 
Phone:  410  965-9245 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,. Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF33 


3829.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  SPECIAL  SENSES 
AND  SPEECH  DISORDERS  (805P) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404,  subpart  P. 
app  1 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
that  we  use  to  evaluate  claims 
involving  special  senses  and  speech 
disorders.  We  apply  these  criteria  when 
you  claim  benefits  based  on  disability 
imder  title  II  and  title  XVI  of  the  Social 
Security  Act.  The  proposed  revisions 
reflect  advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
special  senses  and  speech  disorders. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


06AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 
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Small  Entltias  Affectad:  No 

Government  Levels  Affected:  None 

Agency  Contact  Cheryl  A.  Williams. 
Social  Insurance  Specialist.  Social 
Security  Administration.  6401  Seciuity 
Boulevard,  Baltimore.  MD  21235-6401 
Phone':  410  966-4163 

RIN:  0960-AF34 

3830.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  NEUROLOGICAL 
DISORDERS  (806P) 

PrlorHy:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.  subpart  P. 

appl 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  listings)  that  we  use  to  evaluate 
claims  involving  neurological  disorders 
at  the  third  step  of  our  sequential 
evaluation  processes  for  adiUts  and 
children  imder  title  II  and  title  XVI  of 
the  Social  Security  Act  (the  Act).  The 
proposed  revisions  reflect  advances  in 
medical  knowledge,  treatment,  and 
methods  of  evaluating  neurological 
disorders. 

Thnetabla: 


Tax  Statement,"  and  W-3  "Transmittal 
of  Income  and  Tax  Statements."  or 
equivalent  W-2  and  W-3  magnetic 
media  or  electronic  reports)  submitted 
annually  by  employers.  We  are 
proposing  to  eliminate  the  acceptance 
level  for  wage  reports  with  unidentified 
or  incorrectly  identified  wage  items. 
We  are  proposing  including  electronic 
filing  as  a  means  of  wage  reporting. 
Also,  we  propose  replacing  references 
to  obsolete  technical  instruction 
bulletins  with  Magnetic  Media 
Reporting  and  Electronic  Filing 
instructions.  We  have  updated  form 
names  and  updated  the  address  for 
obtaining  a  publication.  These  rules  are 
intended  to  ensiue  that  wages  are 
reported  to  SSA  with  accurate 
information  so  that  earnings  can  be 
properly  credited  to  employees*  Social 
Security  records. 


by  the  negligent  or  wrongful  act  or 
omission  of  an  SSA  employee. 


Action 


Date 


FR  Cite 


NPRM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Suzanne  DiMarino. 
Social  Insm^mce  Specialist.  Social 
Security  Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401 
Phone:  410  965-1769 


Date  FR  Cte        piN.  0960-AF38 


NPRM  09«XV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Fran  O.  Thomas, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boidevard,  Baltimore.  MD  21235-6401 
Phone:  410  966-9822 

RIN:  0960-AF35 

3831.  WAGE  REPORTS  AND  PENSION 
INFORMATION  (809P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  405;  42  USC 
432;  42  USC  902(a)(5) 

CFR  Citation:  20  CFR  422.114 

Legal  Deadline:  None 

Abstract:  The  Social  Security 
Administration  (SSA)  proposes  to 
amend  its  rules  on  processing  reports 
of  wages  (paper  Forms  W-2,  "Wage  and 


3832.  RUNG  CLAIMS  UNDER  THE 

FEDERAL  TORT  CLAIMS  ACT  AND 

THE  MILITARY  PERSONNEL  AND 

CIVILIAN  EMPLOYEES  CLAIMS  ACT 

(785P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  28  USC  2672;  31  USC 
3721;  42  USC  905(a)(2) 

CFR  Citation:  20  CFR  429.101  to 
429.110;  20  CFR  429.201  to  429.211;  28 
CFR  Part  14 

Legal  Deadlirte:  None 

Abstract:  We  propose  to  establish  a 
new  subpart  B  in  part  429  that  woidd 
prescribe  the  procedures  SSA  follows 
when  claims  are  filed  by  employees 
against  SSA  for  personal  property 
damage  or  loss  incident  to  their  service 
with  SSA.  We  also  propose  to  make 
corrections  and  clarifications  to  our 
ciurent  procedures  and  practices  on 
claims  against  the  government  for 
damage  to  or  loss  of  property  or 
personal  injury  or  death  that  Is  caused 


FR  Cite 


NPRM  01/00/03 

Regulatory  FlexMIHy  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Jonathan  R.  Cantor, 

General  Attorney,  Social  Security 

Administration,  General  Law  Division, 

Office  of  the  General  Coimsel,  6401 

Seciirity  Boidevard.  Baltimore.  MD 

21235 

Phone:  410  965-3166 

Robert  J.  Augustine,  Social  Insiwance 
Specialist,  Social  Sectmty 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF39 

3833.  DISABILiTY  INSURANCE 
PROGRAM  DEMONSTRATION 
PROJECT  AUTHORITY  (TICKET  TO 
WORK  AND  WORK  INCENTIVES 
IMPROVEMENT  ACT  OF  1999)  (789P) 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetennined 

Legal  Authority:  42  USC  434 

CFR  Citation:  20  CFR  404.1599 

l.egal  Deadline:  None 

Abstract:  One  of  SSA's  most  important 
initiatives  is  to  assure  that  Social 
Secxirity  Disability  Insurance  (SSDI) 
beneficiaries  with  disabilities  who  want 
to  work  have  the  opportunity  to  do  so. 
Section  301  of  Public  Law  106-170 
provides  the  Commissioner  of  Social 
Security  the  authority  to  develop  and  .. 
carry  out  experiments  and 
demonstration  projects  designed  to 
determine  the  relative  advantages  and 
disadvantages  of  various  alternative 
methods  of  treating  the  work  activity 
of  individuals  entitled  to  disability 
insurance  benefits. 

Timetable: 


Action 


FR  Cite 


NPRM  07/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Suzanne  DiMarino, 
Social  Insurance  Specialist,  Social 
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Security  Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF41 


3834.  REVISIONS  TO  THE  MEDICAL- 
VOCATIONAL  GUIDEUNES  (823P) 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  42  USC  405(a);  42 
use  423;  42  USC  902(a)(5) 

CFR  Citation:  20  CFR  404,  subpart  P. 

app  2 

Legal  Deadline:  None 

Abstract:  This  rule  will  make  several 
clarifications  to  our  medical-vocational 
guidelines.  First,  for  individuals  whose 
previous  semiskilled  or  skilled  work 
does  not  allow  him  or  her  to  transfer 
skills  to  other  semiskilled  or  skilled 
work  within  his  or  her  residual 
functional  capacity  (RFC),  we  will  treat 
the  past  work  experience  as  if  it  were 
unskilled.  It  will  also  clarify  which 
medical-vocational  rules  apply  to 
individuals  who  are  illiterate  or  unable 
to  communicate  in  English. 


ActkMi 


Date  FR  CM* 


NPRM  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Elaine  Tocco, 
Vocational  Policy  Specialist,  Social 
Security  Administration,  Office  of 
EKsability,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401 
Phone:  410  966-6356 

Cheryl  A.  Williams,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  966-4163 

RIN:  0960-AF47 

3835.  REVISED  MEDICAL  CRTTERIA 
FOR  EVALUATING 
CARDIOVASCULAR  DISORDERS 
(826P) 

Priority:  Other  Significant 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  42  USC  405;  42  USC 
9G2(a)(5);  42  USC  1383 

CFR  CHatlOrt:  20  CFR  404.1500,  app  1 


Legal  Deadline:  None 

Abstract:  Listings  4.00  and  104.00  of 
appendix  1  to  subpart  P  of  our 
regulation  (20  CFR  404.1501  through 
404.1599)  describe  those  cardiovasciUar 
impairments  that  are  considered  severe 
enough  to  prevent  a  person  irom  doing 
any  gainful  activity,  or  for  a  child 
claiming  SSI  payments  under  title  XVI, 
that  cause  mairked  and  severe 
functional  limitations.  We  propose  to 
revise  the  criteria  that  we  use  to 
evaluate  cardiovascular  impairments 
under  the  listings  to  reflect  our  program 
experience  and  advances  in  medical 
knowledge,  treatment  and  methods  of 
evaluating  these  disorders.  The  SSI 
program  incorporates  by  reference  and 
uses  the  same  medical  criteria  as  the 
old-age,  survivors,  and  disability 
insurance  program. 

Timetable: 


Action 


Dele  FR  Cite 


NPRM  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Bonnie  Davis.  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Seciirity  Boulevard,  Baltimore, 
MD  21235-6401 
Phone:  410  965-4172 

Cynthia  PuUen-CarroU,  Social 
Insurance  Specialist,  Social  Security 
Administration,  6401  Seciuity 
Boulevard,  Baltimore.  MD  21235-6401 
Phone:  410  965-3691 

RIN:  0960-AF48 


3836.  NON-PAYMENT  OF  MONTHLY 
SOCIAL  SECURITY  BENEFITS  TO 
AUENS  RESIDING  IN  THE  UNITED 
STATES  WHO  ARE  NOT  LAWFULLY 
PRESENT  (849P) 

Priority:  Substantive,  Nonsignificant 

Legal  Autftorlty:  8  USC  1611(b)(2);  8 
USCl641;42USC402(y) 

CFR  Citation:  20  CFR  404.401;  20  CFR 
404.460;  20  CFR  404.481  (New)  to 
404.483  (New);  20  CFR  404.485  (New) 
to  404.490  (New) 

Lagai  Deadline:  None 

Abstract:  We  propose  to  add  rules  to 
require  evidence  in  our  records  of 
United  States  citizenship,  status  as  a 
United  States  national  or,  in  the  case 
of  an  alien,  lawful  presence  in  the 


United  States  in  order  for  an  individual 
to  receive  benefits  under  title  II  of  the 
Social  Security  Act  while  in  the  United 
States. 

Timetable: 


Action 


FR  CHe 


NPRM 


09/00rt)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Cynthia  PuUen- 

CarroU,  Social  Insurance  Specialist, 

Social  Security  Administration,  6401 

Security  Boulevard,  Baltimore,  MD 

21235-6401 

Phone:  410  965-3691 

RIN:  0960-AF56 


3837.  DETERMINING  DISABILITY  FOR 
AN  INDIVIDUAL  WITH  DRUG 
ADDICTION  OR  ALCOHOUSM  (851 P) 

Priority:  Other  Significant 

Legal  Authority:  PL  104-121,  sec  105; 
PL  105-33.  sec  5525;  PL  106-170.  sec 
401 

CFR  Citation:  20  CFR  404.315;  20  CFR 
404.316;  20  CFR  404.321;  20  CFR 
404.332;  20  CFR  404.335;  20  CFR 
404.337;  20  CFR  404.350;  20  CFR 
404.352;  20  CFR  404.402;  20  CFR 
404.470;  20  CFR  404.480;  20  CFR 
404.902;  20  CFR  404.1535  to  404.1541; 
20  CFR  1500,  app  1;  20  CFR  416.202; 
20  CFR  416.214;  20  CFR  416.262;  20 
CFR  416.265;  20  CFR  416.535;  20  CFR 
416.542;  20  CFR  416.544;  20  CFR 
416.558;  20  CFR  416.601;  20  CFR 
416.610;  20  CFR  416.925;  20  CFR 
416.935;  20  CFR  416.1123;  20  CFR 
416.1326;  20  CFR  416.1331;  20  CFR 
416.1335;  20  CFR  416.1402;  20  CFR 
416.1701;  20  CFR  416.1720;  20  CFR 
416.1725 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  our 
regulations  that  address  drug  addiction 
and  alcoholism  (DAA)  under  title  II  and 
XVI  of  the  Social  Security  Act.  The 
proposed  rules  reflect  provisions  of 
section  105  of  the  Contract  with 
America  Advancement  Act  of  1996, 
Public  Law  104-121;  section  5525  of  the 
Balanced  Budget  Act  of  1997,  Public 
Law  105-33;  and  section  401  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  Public  Law 
106-170. 
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Timetable: 


Action 


FR  Cite 


NPRM  12/0a«)2 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Cheryl  Wrobel,  Policy 
Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Security  Boulevard,  Baltimore, 
MD  21235-6401 
Phone:  410  965-9108 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF57 

3838.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  RESPIRATORY 
SYSTEM  DISORDERS  (859P) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.1500.  app  1 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
that  we  use  to  evaluate  claims 
involving  respiratory  system  disorders. 
The  proposed  revisions  reflect  advances 
in  medical  knowledge,  treatment,  and 
methods  of  evaluating  respiratory 
disorders. 

Timetable: 


Action 


Date 


FR  CMe 


NPRM  07AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Carolyn  Kiefer,  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Security  Boulevard,  Baltimore, 
MD  21235-6401 
Phone:  410  965-9104 

Robert  J.  Augustine,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF58 


3839.  AMENDMENTS  TO  ANNUAL 
EARNINGS  TEST  REGULATIONS 
(866P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  402;  42  USC 
403;  42  USC  403(a);  42  USC  405(a);  42 
USC  416;  42  USC  423;  42  USC  425; 
42  USC  428(a)  to  428(e);  42  USC 
902(a)(5);  PL  106-182 

CFR  Citation:  20  CFR  404.415;  20  CFR 
404.416 

Legal  Deadline:  None 

Al)Stract:  The  Senior  Citizen's  Freedom 
to  Work  Act  of  2000,  enacted  on  April 
7,  2000.  eliminates  the  annual  earnings 
test  for  beneficiaries,  starting  from  the 
month  in  which  they  reach  full 
retirement  age. 

Timetable: 


Action 


IMe         FR  Cite 


consider  work  performed  in  the  last  15 
years  to  be  relevant  when  we  decide 
whether  an  individual  is  "disabled." 
We  propose  to  change  our  rules  so  that 
we  only  look  at  work  performed  in  the 
last  five  years. 

Timetable: 


NPRM  01AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Suzanne  DiMarino, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF62 

3840.  REVISING  THE  RULES  ON 
CONSIDERATION  OF  WORK  HISTORY 
IN  DETERMINING  WHETHER  AN 
INDIVIDUAL  IS  DISABLED  (875P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  402;  42  USC 
405(a);  42  USC  405(b);  42  USC  405(d) 
to  405(li);  42  USC  416(i):  42  USC 
421(a);  42  USC  421(i);  42  USC  422(c); 
42  USC  423;  42  USC  425;  42  USC 
902(a)(5);  42  USC  1382;  42  USC  1382c: 
42  USC  1382h;  42  USC  1383(a);  42  USC 
1383(c);  42  USC  1383(d)(1);  42  USC 
1383b 

CFR  CHalion:  20  CFR  404.1520;  20  CFR 
404.1560;  20  CFR  404.1565;  20  CFR 
404.1594(b)(4)(iii);  20  CFR  416.920;  20 
CFR  416.960;  20  CFR  416.965;  20  CFR 
416.994(b)(l)(iv)(c) 

Legal  Deadline:  None 

Abstract:  We  propose  to  change  some 
of  the  rules  we  use  to  decide  whether 
an  individual  is  "disabled."  These  rules 
govern  how  we  look  at  an  individual's 
past  work  history.  Ciirrently,  we 


Action 


FR  CHe 


NPRM 


09/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cheryl  A.  Williams, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevardir  Baltimore,  MD  21235-6401 
Phone:  410  966-4163 

RIN:  0960-AF64 


3841.  REVISING  THE  RULES  ON  THE 
STEPS  FOR  EVALUATING  DISABILITY 
(894P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  use  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.1520;  20  CFR 
416.920 

i.egai  Deadline:  None 

Abstract:  We  propose  to  combine  steps 
4  and  5  of  the  current  sequential 
evaluation  process  for  evaluating 
disability  into  one  step.  Instead  of 
having  separate  steps  for  determining 
whether  a  claimant  can  do  any  past 
relevant  work  and  other  work,  we 
would  have  one  step  where  we 
determine  if  a  claimant  can  do  any 
substantial  gainful  activity  (SGA)  at  all. 
This  would  simplify  the  evaluation 
process  and  save  time  and  resources. 

Timetable: 


Action 


Date  FR  CUe 


NPRM 


09/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cheryl  A.  Williams, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  966-4163 

RIN:  0960-AF65 
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SSA 


Proposed  Rule  Stage 


3842.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  GROWTH 
DISORDERS  (444P) 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  42  USC  405:  42  USC 
902(a)(5);  42  USC  1302;  42  USC  1383 

CFR  Citation:  20  CFR  404  subpart  P, 
app  1;  20  CFR  416  subpart  I 

Legal  Deadline:  None 

Abstract:  Section  100.00  of  part  B  of 
appendix  1  to  subpart  P  of  part  404 
of  the  Disability  Regulations  describes 
growth  impairments  considered  severe 
enough  to  cause  marked  and  severe 
functional  limitations  in  a  child  under 
age  18.  We  are  proposing  revisions  to 
the  growth  impairment  listings.  The 
revisions  contained  in  these  regulations 
reflect  advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
growth  impairments.  The  Supplemental 
Security  Income  program  incorporates 
and  uses  the  same  medical  criteria  as 
the  Old-Age,  Survivors,  and  Disability 
Insurance  program. 

Timetable: 


Action 


Dels  FR  en* 


NPRM  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Regina  Connell, 
Social  Insurance  Specialist.  Social 
Security  Administration,  Office  of 
Disability,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401 
Phone:  410  965-1891 

Patricia  Hora,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401 
Phone:  410  965-7183 

Related  RIN:  Related  To  0960-AD80 

RIN:  0960-AF67 

3843.  CLARIFICATION  OF  THE 
DISABILITY  EXCLUSION  (915P) 

Priority:  Substantive,  Nonsignificant 

l.egal  Auttiority:  42  USC  402;  42  USC 
402(a);  42  USC  403(a);  42  USC  403(b); 
42  USC  405(a);  42  USC  412  to  414;  42 
USC  415  to  417;  42  USC  423;  42  USC 
425;  42  USC  428(a)  to  428(e);  42  USC 
902(a)(5) 


CFR  Citation:  20  CFR  404.130(f);  20 
CFR  404.211(b)(2);  20  CFR 
404.211(e)(1);  20  CFR  404.320(a) 

l.egai  Deadline:  None 

AlMtract:  These  proposed  rules  amend 
our  regulations  at  sections  404.130, 
404.211  and  404.320  to  clarify  that  if 
we  count  a  prior  period  of  disability 
in  determining  a  person's  insured 
status  or  benefit  amoimt,  the  period  of 
disability  must  be  counted  for  both 
purposes.  Similarly,  if  we  exclude  a 
prior  period  of  disability  when  either 
determining  insured  status  or  the 
benefit  amount,  we  must  exclude  it  for 
both  purposes. 

Timetable: 


Action 


Dels  FR  Cite 


NPRM  02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Ines  Riley.  Social 
Insurance  Specialist.  Social  Security 
Administration,  Office  of  Program 
Benefits,  6401  Security  Boulevard, 
Baltimore.  MD  21235-6401 
Phone:  410  965-4138 

Fran  O.  Thomas.  Social  Insurance 
Specialist.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  966-9822 

RIN:  0960-AF71 


3844.  SPECIAL  BENEFITS  FOR 
CERTAIN  WORLD  WAR  11  VETERANS; 
REPORTING  REQUIREMENTS, 
SUSPENSION  AND  TERMINATION 
EVENTS,  OVERPAYMENTS,  AND 
ADMINISTRATIVE  REVIEW  PROCESS 
(922P) 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  42  USC  405(a);  42 
USC  405(j);  42  USC  405(k);  42  USC 
902(a)(5);  42  USC  1001  to  1013;  42  USC 
1104;  42  USC  1106 

CFR  Citation:  20  CFR  408.601;  20  CFR 
408.610;  20  CFR  408.615;  20  CFR 
408.620  to  408.622:  20  CFR  408.624;  20 
CFR  408.625;  20  CFR  408.635;  20  CFR 
408.640;  20  CFR  408.641;  20  CFR 
408.645;  20  CFR  408.650;  20  CFR 
408.655:  20  CFR  408660;  20  CFR 
408.665;  20  CFR  408.701;  20  CFR 
408.704;  20  CFR  408.708;  20  CFR 
408.710;  20  CFR  408.712;  20  CFR 


408.714^.  20  CFR  408.801  to  408.805;  20 
CFR  408.810;  20  CFR  408.812;  20  CFR 
408.814;  20  CFR  408.816;  20  CFR 
408.818;  20  CFR  408.820;  20  CFR 
408.900  to  408.905;  20  CFR  408.910  to 
408.915;  20  CFR  408.918;  20  CFR 
408.920;  20  CFR  408.922;  20  CFR 
408.923;  20  CFR  408.930  to  408.933;  20 
CFR  408.940  to  408.946;  20  CFR 
408.1000  to  408.1007;  20  CFR  408.1009; 
20  CFR  408.1011;  20  CFR  408.1013  to 
408.1016;  20  CFR  408.1020  to  408.1022 

Legal  Deadline:  None 

AtMtract:  We  propose  to  add  six 
additional  subchapters  to  part  408 
(proposed)  of  our  regulations.  The  title 
VIII  program  provides  monthly  benefits 
to  certain  World  War  U  veterans  who 
were  previously  eligible  for 
supplemental  security  income 
payments  under  title  XVf  of  the  Act 
and  reside  outside  the  United  States. 
These  additional  subparts  would  codify 
the  title  VIII  requirements  on  reporting 
responsibilities,  suspension  and 
termination  events,  overpayment  and 
underpayment  policies,  and  the 
administrative  review  process. 

Timetable: 


Action 


FR  Cite 


NPRM  01/00/03 

Regulatory  Flexlt>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  J.  Augustine. 
Social  Insurance  Specialist,  Social 
Security  Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF72 

3845.  CONTINUED  PAYMENT  OF 
BENEFITS  TO  CERTAIN  INDIVIDUALS 
WHO  MEDICALLY  RECOVER  WHILE 
PARTiaPATING  IN  CERTAIN 
VOCATIONAL  REHABILITATION 
PROGRAMS  (926P) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404;  20  CFR  416 

Legal  Deadline:  None 

AlMtract:  We  propose  to  amend  our 
regulations  relating  to  the  continuation 
of  benefit  payments  to  certain 
individuals  imder  section  225(b)  and 
1631(a)(6)  of  the  Social  Security  Act 


(the  Act).  These  sections  of  the  Act 
permit  the  continued  payment  of  Social 
Security  benefits  based  on  disability  or 
SSI  benefits  based  on  disability  or 
blindness  to  certain  individuals  whose 
disability  or  blindness  ceases  while 
they  are  participating  in  an  approved 
vocational  rehabilitation  (VR)  program. 
For  benefits  to  continue,  we  must 
determine  that  completion  of  the 
program,  or  its  continuation  for  a 
specified  period  of  time,  will  increase 
the  likelihood  that  the  individual  will 
not  have  to  return  to  the  disability  or 
blindness  benefit  rolls.  (Section  101(b) 
of  Public  Law  106-170,  the  Ticket  to 
Work  and  Self-Sufficiency  program 
under  section  1148  of  the  Act.)  The 
proposed  ndes  will  amend  the  existing 
regulations  to  carry  out  these 
amendments.  They  will  expand  the 
regulations  to  explain  more  fully  the 
circumstances  under  which  benefit 
payments  may  continue,  including 
when  an  individual  will  be  considered 
to  be  participating  in  an  appropriate  VR 
program. 

Timetable: 


Action 


FR  Cite 


NPRM 


03/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Melvin  Winer,  Social 
Insurance  Specialist.  Social  Security 
Administration,  Office  of  Employment 
Support  Programs.  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-9175 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore.  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF75 


3846.  e  STEPCHILD  ENTITLEMENT 
AND  TERMMATION  REQUIREMENTS 
(934P) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  402;  42  USC 
403(a);  42  USC  403(b):  42  USC  405(a); 
42  USC  416;  42  USC  423;  42  USC  425; 
42  USC  428(a)  to  428(e);  42  USC 
902(a)(5) 

CFR  Citation:  20  CFR  404.339;  20  CFR 
404.352;  20  CFR  404.363;  42  CFR 
404.364 

Ljegal  DeadliiM:  None 

Abstract:  SSA  proposes  to  amend  its 
regiilations  to  incorporate  the  changes 
to  the  entitlement  and  termination 
requirements  for  stepchild's  benefits 
introduced  by  the  Contract  with 
America  Advancement  Act  of  1996. 
The  statutory  changes  require  receipt  of 
at  least  one-half  support  fi-om  the 
insured  person  (stepparent)  for  a  child 
to  become  entitled  to  stepchild  benefits, 
and  benefit  termination  when  the 
stepchild's  natiiral  parent  and 
stepparent  divorce.  We  propose  to 
extend  the  termination  requirement  to 
include:  (1)  a  divorce  which  ends  the 
marriage  between  a  stepchild's  adoptive 
parent  and  stepparent;  and  (2)  a 
prospective  annulment  which  ends  the 
marriage  between  a  stepchild's  natural 
or  adoptive  parent  and  stepparent.  We 
also  propose  to  include  in  the 
regulation  our  longstanding  policy  that 
a  stepchild's  benefits  are  terminated 
when  the  marriage  between  the 
stepchild's  parent  and  the  stepparent  is 
annulled  from  the  beginning  (ab  initio). 
These  proposed  rules  also  correct  a 
cross-reference  affecting  entitlement  to 
mother's  or  father's  benefits,  and 
reintroduce  an  inadvertently  deleted 
definition  concerning  dependency 
determinations  for  grandchildren  and 
stepgrandchildren  bom  during  the  one- 
year  support  period.  These  rules  will 
reflect  enacted  legislation  and  provide 
accurate  and  complete  guidelines  for 
determining  entitlement  to  benefits. 


Action 


Oeto         FR  Cite 


NPRM 


01/DQ/D3 


Regulatory  Flexibility  Analysis      ^ 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sherry  Pollack,  Social 
Insiuance  Specialist,  Social  Security 
Administration,  Office  of  Program 
Benefits.  6401  Seciuity  Boulevard, 
Baltimore,  MD  21235-6401 
Phone:  410  965-7915 

Daniel  T.  Bridgewater.  Social  Insurance 
Specialist.  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401 
Phone:  410  965-3298 

RIN:  096O-AF78 

3847.  e  CLAIMANT  IDENTIRCATION 
PILOT  PROJECTS  (937P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

160  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AF79 

3848.  e  REPRESENTATIVE  PAYMENT 
UNDER  TITLES  II,  Vill,  AND  XVI  OF 
THE  SOaAL  SECURITY  ACT  (949P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

161  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AF83 

3849.  e  REMOVAL  OF  CLOTHING 
FROM  THE  DERNmONS  OF  INCOME 
AND  IN-KIND  SUPPORT  AND 
MAINTENANCE,  EXCLUSIONS  OF 
ONE  AUTOMOBILE  AND  HOUSEHOLD 
GOODS  AND  PERSONAL  EFFECTS 
UNDER  SSI  FROM  RESOURCES 
(950P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

162  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AF84 
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Social  Security  Administration  (SSA) 


Rnal  Rule  Stage 


3850.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  HEMATOLOGIC 
DISORDERS  AND  MALIGNANT 
NEOPLASTIC  DISEASES  (399F) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttKKity:  42  USC  405;  42  USC 
902(a)(5);  42  USC  1383 

CFR  Citation:  20  CFR  404.1500.  app  1 

Legal  Deadline:  None 

Abstract:  Sections  7.00  and  107.00 
(hemic  and  lymphatic  system),  and 
13.00  and  113.00  (malignant  neoplastic 
diseases)  of  appendix  1  to  subpart  P 
of  part  404  of  our  regulations  (404.1501 
through  404.1599)  describe  those 
impairments  that  are  considered  severe 
enough  to  prevent  a  person  from  doing 
any  gainful  activity,  or  for  a  child 
claiming  SSI  payments  under  title  XVI. 
that  causes  marked  and  severe 
functional  limitations.  We  are 
proposing  revisions  to  these  sections  to 
ensure  that  the  medical  evaluation 
criteria  are  up-to-date  and  consistent 
with  the  latest  advances  in  medical 
knowledge  and  treatment.  The 
Supplemental  Security  Income  program 
incorporates  and  uses  the  same  medical 
criteria  as  the  Old-Age.  Survivors,  and 
Disability  Insurance  program. 

Timetable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Penod  End 
NPRM  Comment 

Period  End 

Extended 
Final  Action 


11/27/01   66  FR  59305 
01/28/02 

04/18/02  67  FR  19138 
06/00/03 


Regulatory  Flexibillty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michelle  Hungennan. 
Social  Insurance  Specialist,  Social 
Security  Administration,  Office  of 
Disability,  6401  Security  Boulevard, 
Baltimore.  MD  21235-6401 
Phone:  410  965-2289 

Suzanne  EKMarino,  Social  Insurance 
Specialist,  Social  Secmity 
Administration,  6401  Seciuity 
Boulevard.  Baltimore,  MD  21235-6401 
Phone:410  965-1769 

RIN:  0960-AD67 


3851.  REPEAL  OF  FACIUTY  OF 
PAYMENT  PROVISION  (508F) 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  42  USC  403(a) 

CFR  Citation:  20  CFR  404.402(b);  20 
CFR  404.458 

Legal  Deadline:  None 

Abstract:  These  final  rules  amend  our 
regulation  to  reflect  section  309  of 
Public  Law  103-296.  That  repeals  the 
facility  of  payment  provision  under 
which  Social  Security  benefits,  subject 
to  the  family  maximum,  would  not  be 
redistributed  in  certain  cases,  and 
provides  that  the  reduction  for  the 
family  maximum  will  be  made  prior  to 
a  temporary  suspension  for  work  when 
the  nonworking  auxiliary  resides  in  a 
separate  household  from  the  working 
auxiliary. 

Timetable: 


Action 


DM*       FR  en* 


Final  Action  11/00/02 

Regulatory  Flexiliility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  f.  Augustine. 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore.  MD  21235-6401 
Phone:  410  965-0020 

RIN:  096O-AE02 


3852.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCAYiON,  HOSPITALS, 
OTHER  NONPROFIT 
ORGANIZATIONS,  AND  COMMERCIAL 
ORGANIZATIONS  (547F) 

Priority:  Info./Admin./Other 

Legal  Authority:  31  USC  7505;  41  USC 
403(11);  42  USC  902(a)(5)     , 

CFR  Citation:  20  CFR  435.000 

Legal  Deadline:  None 

Abstract:  This  final  rule  will  create  a 
new  part  in  the  Code  of  Federal 
Regulations.  The  new  part  will  provide 
standards  in  the  administration  of 
grants  and  agreements  with  institutions 
of  higher  education,  hospitals,  other 
nonprofit  organizations,  and 
commercial  organizations. 

The  Social  Seciuity  Independence  and 
Program  Improvements  Act  of  1994, 
enacted  August  15,  1994.  established 
SSA  as  an  independent  agency  separate 


from  the  Department  of  Health  and 
Human  Services  (HHS),  effective  March 
31,  1995.  To  implement  its  own  set  of 
grants  regulations.  SSA  proposes  to 
codify  almost  verbatim  the  text  of  the 
Office  of  Management  and  Budget 
(OMB)  Circular  Number  A-110 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit 
Organizations."  These  regulations  will 
establish  SSA  grants  regulations,, 
separate  fit)m  the  HHS  regulations. 

Timetable: 


Action 


Date         FR  Cite 


04/27/00  65  FR  24767 
06/26/00 

03/00/03 


NPRM 

NPRM  Comnrwnt 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  J.  Augustine, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AE25 


3853.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 
AND  INDIAN  TRIBAL  GOVERNMENTS 
(555F) 

Priority:  Info./Admin./Other 

Legal  Auttnirity:  41  USC  403(ii);  42 
USC  902(a)(5) 

CFR  Citation:  20  CFR  437.000 

Legal  Deadline:  None 

Abstract:  This  final  regulation  migrates 
the  HHS  grants  regulation  at  45  CFR 
part  92  into  a  new  SSA  regulation  at 
20  CFR  part  437  now  that  SSA  is  an 
independent  agency. 

Timetable: 


Action 


FR  Cite 


Final  Action 


03/0Q/D3 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Robert  J.  Augustine, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
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Phone:  410  965-0020 
RIN:  0960-AE28 


3854.  RESTRICTIONS  ON  LOBBYING 
IN  CONNECTION  WITH  THE  AWARD 
OF  GRANTS.  CONTRACTS,  AND 
COOPERATIVE  AGREEMENTS  (556F) 

Priority:  Info./Admin./Other 

Legal  Auttwrtty:  31  USC  1352;  42  USC 

902(a)(5) 

CFR  Citation:  20  CFR  438.000 

Legal  Deadline:  None 

Abstract  This  final  regulation  migrates 

the  HHS  grants  regulation  at  45  CFR 

part  93  into  a  new  SSA  regulation  at 

20  CFR  part  438  now  that  SSA  is  an 

independent  agency. 

Timetable: 


Administration,  Office  of  Program 
Benefits,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401 
Phone:  410  966-3233 


Action 


FRCNe 


Final  Action  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
Agency  Contact:  Robert  J.  Augustine, 
Social  Insurance  Specialist,  Social 
Security  Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AE29 

3855.  TECHNICAL  CHANGES  TO 
SUPPLEMENTAL  SECURITY  INCOME 
(SSI)  REGULATIONS  (684F) 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  Not  Yet  Determined 
CFR  Citation:  20  CFR  416.1236;  20  CFR 
416, app, subpart  K 
Legal  Deadline:  None 

Abstract:  We  are  amending  the  SSI 
regulations  by  making  technical 
changes  to  our  rules  on  income  and 
resources.  These  technical  changes  - 
update  lists  of  exclusions  from  income 
and  resources  imder  the  SSI  program 
that  are  based  on  statutes  other  than 
the  Social  Security  Act  and  make 
additional  technical  changes. 

Timetable: 


Action 


FR  CitB 


Robert  J.  Augustine,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AE79 


3856.  OASOI  AND  SSI; 
ADMINISTRATIVE  REVIEW  PROCESS; 
VIDEO  TELECONFERENaNG 
APPEARANCES  BEFORE 
ADMINISTRATIVE  LAW  JUDGES  OF 
THE  SOCIAL  SECURITY 
ADMINISTRATION  (737F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
163  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AE97 

3857.  COST  OF  UVING  INCREASES  IN 
PRIMARY  INSURANCE  AMOUNTS 
(759F) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiortty:  42  USC  402(a);  42 
USC  405(a);  42  USC  415;  42  USC 
902(a)(5) 

CFR  Citation:  20  CFR  404.273  to 

404.275 

Legal  Deadline:  None 

Abstract:  This  final  rule  revises  our 
rules  dealing  with  automatic  cost-of- 
living  increases  to  primary  insurance 
amounts  under  title  II  of  the  Social 
Security  Act.  The  revisions  eliminate 
the  restriction  that  we  could  only  grant 
cost-of-living  increases  based  on  rises 
in  the  Consumer  Price  Index  (CPI)  or 
the  Average  Wage  Index  (AWI)  if  either 
the  CPI  or  AWI  increased  by  three 
percent  or  more  during  the  prescribed 
measuring  period.  The  three  percent 
restriction  was  removed  by  legislation 
enacted  in  1986.  These  regulations 
codify  statutory  provisions  enacted  in 
1986. 

Timetable:  

Action 


Agency  Contact:  Jeff  Kunkel,  Actuary, 
Social  Security  Administration,  Office 
of  the  Actuary,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-3013 


Final  Action  OIAXVOS 

Regulatory  Flexibility  Analysis 
,  Required:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Eric  Ice,  Social 
Insurance  Specialist,  Social  Security 


Date 


FR  Cite 


Final  Action  04/0003 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 


Cheryl  A.  Williams,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  966-4163 

RIN:  0960-AF14 


3858.  CHANGE  IN  RETIREMENT  AGE 
(775F) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  42  USC  402;  42  USC 
403;  42  USC  404(a);  42  USC  404(e);  42 
USC  405(a);  42  USC  405(c);  42  USC 
415;  42  USC  416;  42  USC  422(b);  42 
USC  423;  42  USC  424a;  42  USC  425; 
42  USC  428(a)  to  428(e);  42  USC 
902(a)(5) 

CFR  Citation:  20  CFR  404.201;  20  CFR 
404.277;  20  CFR  404.304;  20  CFR 
404.310  to  404.313;  20  CFR  404.317;  20 
CFR  404.335  to  404.338;  20  CFR 
404.352;  20  CFR  404.409  to  404.413;  20 
CFR  404.421;  20  CFR  404.621;  20  CFR 
404.623;  20  CFR  404.762 

Legal  Deadline:  None 

AlMtract:  These  final  rules  amend  our 
regulations  to  reflect  section  201  of 
Public  Law  98-21,  the  Social  Security 
amendments  of  1983.  Section  201 
increases  the  retirement  age  for 
unreduced  old-age,  wife  or  husband 
and  widow  or  widower  benefits  bom 
age  65  to  67. 

Timetable: 

FR  Cite 


Action 

Final  Action  12/00^02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Bill  Hilton,  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Program 
Benefits,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401 
Phone:  410  965-2468 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF16 
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3859.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  IMPAIRMENTS  OF 
THE  DIGESTIVE  SYSTEM  (800F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
164  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AF28 


3860.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  SKIN  DISORDERS 
(801 F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  405:  42  USC 
902(a)(5):  42  USC  1383 

CFR  Citation:  20  CFR  404,  subpart  P. 
app  1 

Legal  Deadline:  None 

Abetract:  This  final  rule  will  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  Listings)  we  use  for  evaluating  skin 
disorders  in  adults  and  to  introduce 
corresponding  medical  criteria  for 
evaluating  skin  disorders  in  children. 
We  will  revise  the  skin  listings  to 
ensure  that  the  medical  evaluation 
criteria  are  up-to-date  and  consistent 
and  that  the  latest  advances  in  medical 
knowledge  and  treatment  are  included. 

Timetable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


12/10/01   66  FR  63634 
02A)8/02 

03AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Sroail  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  Cheryl  Wrobel,  Policy 
Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Security  Boulevard.  Baltimore. 
MD  21235-6401 
Phone:  410  965-9108 

Suzanne  DiMarino,  Social  Insurance 
Specialist.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AF29 


3861.  CLARIFICATION  OF  RULES 
INVOLVING  RFC  ASSESSMENTS; 
CLARIFICATION  OF  USE  OF 
VOCATIONAL  EXPERTS  AND  OTHER 
SOURCES  OF  THE  SEQUENTIAL 
EVALUATION  PROCESS; 
INCORPORATION  OF  "SPEOAL 
PROnLE"  INTO  REGS  (808F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  402;  42  USC 
405(a);  42  USC  405(b);  42  USC  405(d) 
to  405(h):  42  USC  416(i);  42  USC 
421(a);  42  USC  421(i);  42  USC  422(c); 
42  USC  423;  42  USC  4215;  42  USC 
902(a)(5);  42  USC  1382;  42  USC  1382c; 
42  USC  1382h;  42  USC  1383(a);  42  USC 
1383(c):  42  USC  1383(d)(1);  42  USC 
1383b 

CFR  Citation:  20  CFR  404.1501;  20  CFR 
404.1505;  20  CFR  404.1512;  20  CFR 
404.1520;  20  CFR  404.1545;  20  CFR 
404.1546;  20  CFR  404.1560;  20  CFR 
404.1561;  20  CFR  404.1563:  20  CFR 
404.1569a;  20  CFR  404.1594 

Legal  Deadline:  None 

AlMtract:  We  propose  changing  several 
sections  of  our  rules  to  clarify  how  we 
make  determinations  and  decisions  at 
steps  4  and  5  of  the  sequential 
evaluation  process.  Among  other 
things,  the  proposed  rules  would  clarify 

(1)  the  responsibility  that  claimants 
have  to  provide  evidence  of  their 
disability  (including  evidence  related  to 
their  residual  functional  capacity),  and 

(2)  that  SSA  may  use  a  vocational 
expert  to  help  determine  whether  a 
claimant  is  able  to  do  his  or  her  past 
relevant  work  at  step  4  of  the 
sequential  evaluation  process. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


06/11/02  67  FR  39904 
08/12/02 

06/00A)3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Suzanne  DiMarino, 
Social  Insurance  Specialist.  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:410  965-1769 

RIN:  096O-AF37 


3862.  ACCESS  TO  INFORMATION 
HELD  BY  RNANCIAL  INSTITUTIONS 
(815F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

165  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AF43 

3863.  NEW  DISABILITY  CLAIMS 
PROCESS— ROLES  OF  STATE 
AGENCY  (816F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

166  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  0960-AF44 

3864.  EXCLUSION  OF 
REPRESENTATIVES  AND  HEALTH 
CARE  PROVIDERS  CONVICTED  OF 
VIOLATIONS  FROM  PARTiaPATION 
IN  SOCIAL  SECURITY  DISABILITY 
PROGRAMS  (820F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-169.  sec  208; 
42  USC  1320b-6 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  final  rule  would  bar 
representatives  and  health  care 
providers  from  participating  in  the 
Social  Security  disability  programs  if 
they  are  determined  to  have  committed 
fi^ud.  The  bar  would  be  5  years,  10 
years,  and  permanent  exclusion  for  the 
first,  second,  and  third  offenses 
respectively. 

Timetable: 


Action 


Dale  FR  Cite 


Final  Action  08/00/03 

Regulatory  Flextt>illty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Robert  J.  Augustine, 
Social  Insurance  Specialist,  Social 
Security  Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF46 

3865.  RUNG  OF  APPLICATIONS  AND 
RELATED  FORMS  (797F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  402(i);  42  USC 
402());  42  USC  402(o);  42  USC  402(p); 
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42  USC  402(r):  42  USC  405;  42  USC 
416(i)(2);  42  USC  423(b);  42  USC 
428(a);  42  USC  902(a)(5) 

CFR  CHatkNi:  20  CFR  404.610;  20  CFR 
404.611;  20  CFR  422.505 

Legal  Deadline:  None 

Abstract:  We  will  include  language 
that  explains  the  Internet  applications 
completed  on  SSA's  website  and 
submitted  to  SSA  are  prescribed 
applications  for  filing  for  social  secxirity 
benefits.  We  plan  to  incorporate  an 
explanation  that  once  SSA  has  an 
approved  electronic  signature  method 
in  place,  the  signature  method  will  be 
included  as  part  of  the  Internet 
application  process  and  will  be 
required  for  the  applications. 


Action 


FR  OH* 


08/17/01   66  FR  431 36 
10/16«)1 

11/00/02 


NPRM 
NPRMContment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Saundra  Robinson, 
Social  Insurance  Speecialist,  Social 
Security  Administration,  Office  of 
Program  Benefits.  6401  Security 
Boulevard,  Baltimore.  MD  21235-640 
Phone:  410  965-4327 

Fran  O.  Thomas,  Social  Insurance 
S[>ecialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  966-9822 

RIN:  0960-AF52 

3866.  SPECIAL  BENEFITS  FOR 

CERTAIN  WORLD  WAl)  II  VETERANS 

(880F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  405(a):  42 
USC  405(j);  42  USC  405(k);  42  USC 
902(a)(5);  42  USC  1001  to  1013 

CFR  Citation:  20  CFR  408.101  (New); 
20  CFR  408.105  (New);  20  CFR  408.110 
(New);  20  CFR  408.120  (New);  20  CFR 
408.201  (New);  20  CFR  408.202  (New); 
20  CFR  408.204  (New);  20  CFR  408.206 
(New);  20  CFR  408.208  (New);  20  CFR 
408.210  (New);  20  CFR  408.212  (New); 
20  CFR  408.214  (New);  20  CFR  408.216 
(New):  20  CFR  408.218  (New);  20  CFR 
408.220  (New);  20  CFR  408.222  (New); 


20  CFR  408.224  (New);  20  CFR  408.226 
(New);  20  CFR  408.228  (New);  20  CFR 
408.230  (New);  20  CFR  408.232  (New); 
20  CFR  408.234  (New);  20  CFR  408.301 
(New);  20  CFR  408.305  (New);  20  CFR 
408.310  (New);  20  CFR  408.315  (New); 
20  CFR  408.320  (New);  20  CFR  408.325 
(New);  20  CFR  408.330  (New);  20  CFR 
408.340  (New);  20  CFR  408.345  (New); 
20  CFR  408.351  (New);  20  CFR  408.355 
(New);  20  CFR  408.360  (New);  20  CFR 
408.401  (New)  to  408.406  (New);  20 
CFR  408.410  (New);  20  CFR  408.412 
(New):  20  CFR  408.413  (New);  20  CFR 
408.420  (New);  20  CFR  408.425  (New); 
2*0  CFR  408.430  (New);  20  CFR  408.432 
(New):  20  CFR  408.435  (New);  20  CFR 
408.437  (New):  20  CFR  408.501  (New); 
20  CFR  408.505  (New);  20  CFR  408.510 
(New);  20  CFR  408.515  (New);  20  CFR 
408.601  (New);  20  CFR  408.610  (New); 
ZO  CFR  408.615  (New);  20  CFR  408.620 
(New)  to  408.622  (New);  20  CFR 
408.624  (New);  20  CFR  408.625  (New); 
20  CFR  408.635  (New);  20  CFR  408.640 
(New);  20  CFR  408.641  (New);  20  CFR 
408.645  (New);  20  CFR  408.650  (New); 
20  CFR  408.655  (New);  20  CFR  408.660 
(New);  20  CFR  408.665  (New) 

Legal  Deadline:  None 

Abstract:  We  propose  to  add  to  title 
20  of  the  CFR  5  new  subparts  in  a  new 
part  408  that  would  set  forth  our  rules 
applicable  to  claims  for  special  veterans 
benefits  (SVB)  under  title  VIII  of  the 
Social  Security  Act.  The  title  VIII 
program  provides  monthly  ben^ts  to 
certain  WWII  veterans  who  were 
previously  eligible  for  supplemental 
security  income  payments  under  title 
XVI  of  the  Act  and  reside  outside  the 
United  States.  These  initial  subparts 
would  establish  the  legal  basis  for  the 
title  Vni  program  as  well  as  codify  the 
title  Vni  rules  on  qualification,  filing 
applications,  evaluating  evidence,  and 
computing  and  paying  benefits.  We  will 
be  proposing  additional  subparts 
deeding  with  other  aspects  of  the  title 
Vm  at  a  later  date. 

Timetable: 


Agency  Contact:  Robert  J.  Augustine, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF61 

3867.  •  REFERRAL  OF  PERSONS 
ELIGIBLE  FOR  DISABILITY  OR 
BUNDNESS  BENEFITS  TO  OTHER 
AGENaES  FOR  VOCATK>NAL 
REHABILITATION  SERVICES  (929F) 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 


Action 


FR  CHe 


oa/aomz  67  fr  55744 

10/29A)2 
04/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final /Vction 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 


I  Authority:  42  USC  405(a):  42 
use  421;  42  USC  422;  42  USC 
902(a)(5);  42  USC  1381  to  133d;  42  USC 
1382  Note;  42  USC  1382d;  42  USC 
1382c;  42  USC  1382(e)(3):  42  USC 
1383;  42  USC  1383b:  42  USC  1383b(a); 
42  USC  1383(d)(1);  42  USC  1383(e);  48 
USC  1681  Note 

CFR  Citation:  20  CFR  404.1630;  20  CFR 
404.2104;  20  CFR  404.2106;  20  CFR 
416.101;  20  CFR  416.110;  20  CFR 
4116.1030;  20  CFR  416.1701;  20  CFR 
416.1710;  20  CFR  416.2204;  20  CFR 
416.2206 

Legal  Deadline:  None 

Abstract:  We  are  revising  our 
regulations  pertaining  to  the 
requirement  to  refer  for  vocational 
rehabilitation  (VR)  services  those 
individuals  who  filed  for  disability 
benefits,  thereby  conforming  them  to 
provisions  in  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999.  The  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999, 
repealed  the  VR  referral  requirement 
effective  with  January  1,  2001.  For 
States  in  which  we  have  implemented 
the  Ticket  to  Work  program,  we  are  no 
longer  referring  beneficiaries  eligible  for 
disability  benefits  to  State  vocational 
rehabilitation  agencies. 

Tbnelable: 


Action 


FR  Cite 


Final  Action  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 
Small  Entities  Affected:  No 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Melvin  Winer,  Social 
Insurance  Specialist,  Social  Seoirity 
Administration,  Office  of  Employment 
Support  Programs,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
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SSA 


Rnal  Rule  Stage 


Phone:  410  965-9175 

Suzanne  DiMarino.  Social  Insurance 
Specialist,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

Related  RIN:  Split  From  0960-AF74 

RIN:  0960-AF80 

3868.  •  EUMINATION  OF  SANCTIONS 
FOR  REFUSAL  OF  VOCATIONAL 
REHABILITATION  SERVICES 
WITHOUT  CAUSE  (938F) 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandates:  Undetermined 

Legal  Auttwrity:  42  USC  402:  42  USC 
403;  42  USC  404(a):  42  USC  404(e):  42 
USC  405(a):  42  USC  405(c);  42  USC 
422(b);  42  USC  423(e);  42  USC  424a; 
42  USC  425;  42  USC  902(a)(5):  42  USC 
1320a-8a 

CFR  Citation:  20  CFR  404.401;  20  CFR 
404.402;  20  CFR  404.421  to  404.425;  20 
CFR  404.435  to  404.437;  20  CFR 
404.458;  20  CFR  404.902:  20  CFR 
404.1596;  20  CFR  404.2101  to  2103;  20 
CFR  404.2109;  20  CFR  404.2113;  20 
CFR  404.2116;  20  CFR  404.2117;  20 
CFR  416.213;  20  CFR  416.708:  20  CFR 
416.1701;  20  CFR  416.1715;  20  CFR 
416.2040:  20  CFR  416.2201  to  416.2203; 
20  CFR  416.2209:  20  CFR  416.2213;  20 
CFR  416.2216;  20  CFR  416.2217 

Legal  Deadline:  None 

AlMtract:  We  are  revising  our 
regulations  to  eliminate  the  sanctions 
for  refusal  of  vocational  rehabilitation 
(VR)  services  without  good  cause, 
thereby  conforming  them  to  the 
amendments  made  by  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999.  The  Ticket 
to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  which 
established  the  Ticket  to  Work  program, 
repealed  the  VR  refusal  sanctions  (i.e.. 
deductions  from  social  security 
disability  or  suspension  of 


Supplemental  Security  Income  benefits) 
effective  with  January  1.  2001.  Under 
the  obsolete  sanctions,  we  were 
required  to  suspend  disability  benefits 
or  Supplemental  Security  Income  (SSI) 
payments  for  any  disability  beneficiary 
or  disabled  or  blind  SSI  recipient  who 
refused  rehabilitation  services  without 
good  cause.  Since  January  1 ,  2001 , 
refusal  of  rehabilitation  services  is  no 
longer  a  reason  for  us  to  sanction 
disability  benefits.  Accordingly,  we  are 
eliminating  the  rules  regarding  the 
sanctions  for  refusal  of  vocational 
rehabilitation  services  without  good 
cause. 

Timetable: 


Action 


DM*        FR  Cite 


Final  Action  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Ljevels  Affected: 

Undetermined 

Agency  Contact:  Melvin  Winer,  Social 
Insurance  Specialist,  Social  Security 
Administration.  Office  of  Employment 
Support  Programs,  6401  Security 
Boulevard.  Baltimore,  MD  21235-6401 
Phone:  410  965-9175 

Suzanne  DiMarino.  Social  Insurance  . 
Specialist.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

Related  RIN:  Split  From  0960-AF74 

RIN:  0960-AF81 

3869.  •  INTERRELATIONSHIP  OF  OLD- 
AGE,  SURVIVORS  AND  DISABILITY 
INSURANCE  PROGRAM  WITH  THE 
RAILROAD  RETIREMENT  PROGRAM 
(9431) 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 


Legal  Authority:  PL  107-90,  sec  103; 
Sec  205(i)  of  the  Social  Security  Act 

CFR  Citation:  20  CFR  404.1401;  20  CFR 
404.1402;  20  CFR  404.1404;  20  CFR 
404.1405;  20  CFR  404.1413 

l.egai  Deadline:  None 

Abstract:  These  interim  final  rules 
implement  section  103  of  the  Railroad 
Retirement  and  Survivors'  Improvement 
Act  of  2001,  that  established  an 
alternative  vesting  requirement  for 
railroad  workers.  Under  the  alternative 
provision,  railroad  workers  with  5  or 
more  years  of  service  (but  less  than  10) 
become  vested  under  the  Railroad 
Retirement  Act  provided  all  the  years 
of  service  accrued  after  December  31, 
1995.  The  provision  was  effective  on 
January  1.  2001. 


Action 


FR  CNa 


Interim  Final  Rule  02/00/03 

Regulatory  Fiexibiiity  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Marylin  Buster, 
Social  Insurance  Specialist,  Social 
Security  Administration,  Office  of 
Program  Benefits,  6401  Security 
Boulevard,  Baltimore,  MD  21235 
Phone:  410  965-5555 

Robert  J.  Augustine,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF82 
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Social  Security  Administration  (SSA) 


Long-Term  Actions 


3870.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS)  (554F) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  41  USC  403(ii);  41 
USC  701  et  seq;  42  USC  902(a)(5) 

CFR  Citation:  20  CFR  436.000 

Legal  Deadline:  None 

Abstract:  This  final  regulation  migrates 
the  HHS  grants  regulation  at  45  CFR 
part  76  into  a  new  SSA  regulation  at 
20  CFR  part  436  now  that  SSA  is  an 
independent  agency. 

Timetable: 


Action 


Date         FR  Cite 


OA/23/02  67  FR  3266 
03/25/02 


NPRIMI 

NPRM  Comment 

Period  End 
Next  Action  Undetemilned 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  J.  Augustine, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AE27 

3871.  DEDICATED  ACCOUNTS  AND 
INSTALLMENT  PAYMENTS  FOR 
CERTAIN  PAST  DUE  SSI  BENEFITS 
(622F) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  902(a)(5);  42 
USC  1381;  42  USC  1381a;  42  USC 
1382(c);  42  USC  1382(e);  42  USC 
1383(a)  to  1383(d);  42  USC  1383(g) 

CFR  Citation:  20  CFR  416.545;  20  CFR 
416.546;  20  CFR  416.640;  20  CFR 
416.1210;  20  CFR  416.1247 

l.egal  Deadline:  Final,  Statutory, 

November  22,  1996. 

Interim  Final  Rules  were  published  on 

12/20/1996. 

Abstract:  These  regulations  reflect 
amendments  to  the  Social  Security  Act 
made  by  sections  213  and  221  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of 
1996.  Section  213  requires  the 
establishment  of  accoimts  in  financial 
institutions  for  the  payment  of  past  due 
SSI  benefits  after  reimbursement  to  a 


State  for  Interim  Assistance 
Reimbursement  exceeding  6  months' 
benefits  to  representative  payees  on 
behalf  of  children  under  age  18.  These 
accounts  will  be  dedicated  for  certain 
purposes  by  restrictions  on  the  use  of 
such  past  due  benefits. 

Section  221  requires  past  due  SSI 
benefits  after  reimbursement  to  a  State 
for  Interim  Assistance  Reimbursement 
which  equals  or  exceeds  12  months' 
benefits  to  be  paid  in  installments,  with 
certain  exceptions. 

Timetable: 


Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


^2/20/96  61  FR  67203 
02/18/97 


To  Be  Detennined 


Regulatory  Flexibility  Analysis 
Required:  No 

Govemntent  Levels  Affected:  Federal 

Agertcy  Contact:  Suzanne  DiMarino, 
Social  Insurance  Specialist,  Social 
Security  Administration,  6401  Security 
Boidevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AE59 


3872.  PRIVACY  AND  DISCLOSURE  OF 
OFHCIAL  RECORDS  AND 
INFORMATION  (711 P) 

Priority:  Other  Significant 

Legal  Authority:  5  USC  552;  5  USC 
552a;  42  USC  1306(a):  42  USC  902(a)(5) 

CFR  Citation:  20  CFR  401.30;  20  CFR 
401.45;  20  CFR  .401.55;  20  CFR  401.150; 
20  CFR  401.180 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  our 
privacy  and  disclosure  rules  to: 

1.  Describe  safeguards  against 
inappropriate  disclosure  of  personal 
information  when  individuals  request 
information  about  themselves  by 
electronic  means  (e.g.,  through  the 
Internet); 

2.  Revise  oiu'  special  procedures  on  an 
individual's  access  to  medical  records; 

3.  Add  a  new  section  to  grant  direct 
access  to  a  minor's  medical  records  by 
the  minor's  parent  or  legal  guardian 
acting  on  the  minor's  behalf;  and 

4.  Fully  describe  the  role  and  function 
of  the  Privacy  Officer. 


Action 


FR  OH* 


NPRM  To  Be  Detemiined 

Regulatory  Fiexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  W.  Johnson, 
Social  Insurance  Specialist,  Social 
Security  Administration,  Office  of  the 
General  Counsel,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-8563 

Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-1769 

RIN:  0960-AE88 


3873.  PAYMENT  OF  BENEFITS  TO 
AUENS  RESIDING  OUTSIDE  THE 
UNITED  STATES  (909F) 

Priority:  Other  Significant 

Legal  Authority:  42  USC  402(k);  42 
USC  405(a);  42  USC  902(a)(5) 

CFR  Citation:  20  CFR  404.460 

l-egal  Deadline:  None 

Abstract:  We  are  revising  our  rules  to 
remove  Democratic  Kampuchea  (now 
Cambodia)  and  Vietnam  from  the  list 
of  countries  to  which  social  security 
benefits  may  not  be  sent  to  aliens  in 
those  countiies  under  Department  of 
the  Treasury  (Treasury)  restrictions. 
The  removal  of  the  Treasury 
restrictions  on  these  countries  permits 
benefit  payments  to  accrue  for  aliens 
who  are  entitled  to  benefits  for  title  11 
months  in  which  they  reside  in  either 
Cambodia  or  Vietnam  provided  they  are 
not  subject  to  other  non-payment 
provisions  for  those  months.  These 
benefits  may  be  paid  to  them  if  they 
go  to  the  United  States  or  to  a  country 
to  which  SSA  can  send  benefits  or  if 
we  receive  assurance  of  free  access  to  . 
beneficiaries  and  vital  records  from 
appropriate  officials  in  the  country  in 
which  they  reside.  The  revisions  are 
necessary  to  reflect  that  Treasiuy  has 
published  regulations  that  have 
removed  their  restriction  on  sending 
Federal  payments  to  any  payees  living 
in  these  countries. 

Timetable: 


Action 


FR  Cits 


Final  Action 


To  Be  Detemiined 
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SSA 


Long-Term  Actions 


Regulatory  FlexibiHty  Analysis 
Required:  No 

Small  EfrtMes  Affected:  No 


Government  Levels  Affected:  None 

Agency  Contact:  Robert  J.  Augustine, 
Social  Insurance  Specialist,  Social 


Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  965-0020 

RIN:  0960-AF70 


Social  Security  Administration  (SSA) 


Compieted  Actions 


3874.  COLLECTION  OF 
SUPPLEMENTAL  SECURITY  INCOME 
OVERPAYMENTS  FROM  TITLE  VW 
BENEFITS  (819F) 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  20  CFR  416.570:  20  CFR 
416.572 


FR  CM* 


n—on 


Final  Action  06/04A)2  67  FR  38381 

Final  ActKXi  EHective     07/05/02 

Regulatory  FlexibiHty  Analysis 
Required:  No 

Oovemment  Levels  Affected:  None 

Agency  Contact:  Robert  J.  Augustine 
Phone:  410  965-0020 

Patricia  Hora 
Phone:  410  965-7183 


RIN:  0960-AF53 


3875.  •  EXTENSION  OF  EXPIRATION 
DATE  FOR  THE  RESPIRATORY 
SYSTEM-USimCS  (921F) 

Priority:  Other  Significant 

Legal  Auttwrtty:  42  USC  402;  42  use 
405(a);  42  USC  405(b);  42  USC  405(d) 
to  405(h);  42  USC  416(i);  42  USC 
421(a);  42  USC  421(i);  42  USC  422(c); 
42  USC  423;  42  USC  425;  42  USC 
902(a)(5) 

CFR  Citation:  20  CFR  404.1500,  app  1 
Legal  Deedlbw:  None 

Abstract:  We  adjudicate  claims  at  the 
third  step  of  our  sequential  evaluation 
process  for  evaluating  disability  using 
the  Listing  of  Impairments  (the 
Listings)  under  the  Social  Security  and 
Supplemental  Security  Income  (SSI) 
programs.  This  final  rule  extends  until 
July  2.  2003.  the  date  on  which  the 
respiratory  system  listings  will  no 
longer  be  effective.  We  have  made  no 
revisions  to  the  medical  criteria  in 
these  listings;  they  remain  the  same  as 
they  now  appear  in  the  Code  of  Federal 
Regulations.  This  extension  will  ensure 
that  we  continue  to  have  medical 
evaluation  criteria  in  the  listings  to 
adjudicate  claims  for  disability  based 


on  respiratory  impairments  at  step 
three  of  our  sequential  evaluation 
process. 

Timetable: 


Action 


Dale 


FR  OH* 


Final  Action 

Final  Action  Effective 


06/28/02  67  FR  43537 
06/28/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jane  Deweib,  Social 
Insurance  Specialist,  Social  Security 
Administration,  Office  of  Disability, 
6401  Security  Boulevard,  Baltimore. 
MD  21235-6401 
Phone:  410  965-9878 

Fran  O.  Thomas,  Social  Insurance 
Specialist,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401 
Phone:  410  966-9822 

RIN:  0960-AF76 

(FR  Doc.  02-26340  Filed  12-06-02;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY  (TVA) 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Ch.  XIII 

Regulatory  Agenda 

agency:  Tennessee  Valley  Authority 

(TVA). 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  As  a  nonregulatory  agency, 
TVA  originates  few  regulations.  TVA 


has  previously  submitted  a  proposed 
regulation  which  would  revise  the 
requirements  applicable  to  the 
construction  and  maintenance  of 
obstructions  in  the  Tennessee  River 
system  and  codify  policies  related  to 
management  of  shoreline  land  under  the 
jurisdiction  of  TVA  and.  together  with 
other  Federal  agencies,  proposed 
regulations  implementing  title  VI  of  the 
Civil  Rights  Act  of  1964.  section  504  of 
the  Rehabilitation  Act  of  1972.  and  the 


Age  Discrimination  Act  of  1975  related 
to  the  definitions  of  "program  or 
activity"  and  "program."  TVA  is 
therefore  publishing  a  regulatory  agenda 
in  volimtary  compliance  with  Executive 
Order  No.  12866. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  please  contact 
the  persons  listed. 
Maureen  H.  Dunn, 

General  Counsel. 


Tennessee  Valley  Authority— Final  Rule  Stage 


Sequence 

Number 


3876 


TMa 


Nondiscrimination  in  Federally  Assisted  Programs  ol  TVA—  Effectuation  of  Title  VI  of  the  Civil  Rights  Ad  of  1964 


Regulation 

Identification 

Numt>er 


3316-AA20 


Tennessee  Valley  Authority— Long-Term  Actions 


SequefKe 
Number 


TMe 


3877      ''    Approval  of  Constmction  and  Regulation  of  Stmctures  in  the  Tennessee  River  System  and  Shoreline  Managenwnt 


Regulation 

Identification 

Number 


3316-AA19 


Tennessee  Valley  Authority  (TVA) 


Final  Rule  Stage 


3876.  NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OF  TVA—  EFFECTUATION  OF  TITLE 
VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  794:  42  USC 
2000d  to  20OOd-7;  42  USC  6101  to 
6107:  EO  12250 

CFR  Citation:  18  CFR  1302;  18  CFR 
1307:  18  CFR  1309 

Legal  Deadline:  None 

AtMtract:  The  Department  of  Justice 
proposes  to  make  amendments  to  its 
regulations  implementing  title  VI  of  the 
Civil  Rights  Act  of  1964  {Utle  VI), 
section  504  of  the  Rehabilitation  Act 
of  1973  (Age  Discrimination  Act). 
Together,  these  statutes  prohibit 
discrimination  on  the  basis  of  race, 
color,  national  origin,  disability,  and 


age  in  programs  or  activities  that 
receive  Federal  Bnancial  assistance.  In 
1988.  the  Civil  Rights  Restoration  Act 
(CRRA)  added  definitions  of  "program 
or  activity"  and  "program"  to  title  VI 
and  added  a  definition  of  "program  or 
activity"  to  section  504  and  the  Age 
Discrimination  Act.  The  added 
definitions  were  designed  to  clarify  the 
broad  scope  of  coverage  of  recipients' 
programs  or  activities  under  these 
statutes.  The  promulgation  of  this 
proposed  regulation  explicitly 
incorporates  the  CRRA's  definition  of 
"program  or  activity"  and  "program" 
into  the  Department's  title  Vl,  section 
504.  and  Age  Discrimination  Act 
regulations.  The  Department's  proposed 
regulation  will  be  published  as  part  of 
a  joint  Notice  of  Proposed  Rulemaldng 


involving  up  to  24  Federal  agencies, 
including  TVA. 

Tlmetal>le: 


Action 

Date         FR  Cite 

NPRK4 

12A)6A)0  65  FR  76460 

NPRM  Comnwrt 

01/05/01 

Period  End 

Final  Action 

12AXV02 

Final  Action  Effective 

01AXV03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Franklin  E.  Alford. 
Manager,  Supplier  and  Diverse 
Business  Relations.  Tennessee  Valley 
Authority.  1101  Market  Street,  WR3J, 
Chattanooga.  TN  37402 
Phone:  423  751-7203 

RIN:  3316-AA20 
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Tennessee  Valley  Authority  (TVA) 


Long-Term  Actions 


3877.  APPROVAL  OF  CONSTRUCTION 
AND  REGULATION  OF  STRUCTURES 
IN  THE  TENNESSEE  RIVER  SYSTEM 
AND  SHOREUNE  MANAGEMENT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USC  831  to  83ldd 

CFR  Citation:  18  CFR  1304  (Revision) 

Legal  Deadline:  None 

At>8tract:  This  action  revises  the 
requirements  applicable  to  construction 
and  maintenance  of  obstructions  in  the 
Tennessee  River  System  to  better  > 


describe  the  types  of  facilities  that 
would  be  considered  for  approval.  It 
also  would  codify  policies  related  to 
management  of  certain  shoreline  lands 
under  the  jurisdiction,  custody,  and 
control  of  TVA. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 


09/20/00  65  FR  56821 
11/20/00 


Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Robert  L.  Curtis, 
Specialist-Land  Policy,  Resource 
Stewardship,  Tennessee  Valley  ^ 
Authority,  P.O.  Box  1589.  17  Ridgeway 
Road.  Norris,  TN  37828 
Phone:  865  632-1552 

RIN:  3316-AA19 

IFR  Doc.  02-25638  Filed  12-06-02:  8:45  am) 
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Monday, 
December  9,  2002 


Part  XLVn 

Department  of 

Defense 

General  Services 
Administration 
National  Aeronautics 

and  Space 
Administration 

Federal  Acquisition  Regulation; 
Semiannual  Regulatory  Agenda 
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DEPARTMENT  OF  DEFENSeGENERAL  SERVICES 
ADMINISTRATION/NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION  (FAR) 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ch.  1 

Semiannual  Regulatory  Agenda 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  provides 
simmiary  descriptions  of  regulations 
being  developed  by  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 


Acquisition  Regulations  Council  in 
compliance  with  Executive  Order  12866 
"Regulatory  Planning  and  Review." 
This  agenda  is  being  published  to  allow 
interested  persons  an  opportunity  to 
participate  in  the  rulemaking  process. 

The  Regulatory  and  Federal 
Assistance  Publication  Division  has 
attempted  to  list  all  regulations  pending 
at  the  time  of  publication,  except  for 
minor  and  routine  or  repetitive  actions; 
however,  unanticipated  requirements 
may  result  in  the  issuance  of  regulations 
that  are  not  included  in  this  agenda. 
There  is  no  legal  significance  to  the 
omission  of  an  item  from  this  listing. 
Also,  the  dates  shown  for  the  steps  of 
each  action  are  estimated  and  are  not 
conunitments  to  act  on  or  by  the  dates 
shown. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  Duarte.  Regulatory  and  Federal 
Assistance  Publication  Division,  Room 
4035.  GS  Building,  Washington,  DC 
20405,  (202)  501-4755. 

SUPPLEMENTARY  INFORMATION:  DoD.  GSA, 
and  NASA,  under  their  several  statutory 
authorities,  jointly  issue  and  maintain 
the  FAR  through  periodic  issuance  of 
changes  published  in  the  Federal 
Register  and  produced  electronically  as 
Federal  Acquisition  Circulars  (FACs). 

The  electronic  version  of  the  FAR, 
including  changes,  can  be  accessed  on 
the  FAR  website  at 
http://www.amet.gov/FAR. 

Dated:  September  18.  2002. 

Al  Matera, 

Director.  Acquisition  Policy  Division. 


DOD/GSA/NASA(FAR)— Final  Rule  Stage 


3878  FAR  Case  1999-024.  Preference  for  US  -Flag  Vessels 

3879  FAR  Case  2000-306,  Caribbean  Basin  Country  End  Products 

3880  FAR  Case  2002-009.  Trade  Agreements  TtireshoWs 


Regulation 

Identification 

Number 


9000- AI97 
9000-AJ27 
9000-AJ41 


DOD/GSA/NASA(FAR)— Long-Term  Actions 


SequerKe 
Number 


3881 
3882 
3883 
3884 
3885 
3886 
3887 
3888 
3889 
3890 
3891 
3892 
3893 

3894 
3895 
3896 

3897 
3898 
3899 
3900 
3901 


TMe 


FAR  Case  1989-093,  Implementation  of  the  Anti-Lobbying  Statute  

FAR  Case  1991-078.  SnwII  Business  Subcontracting  Reporting  

FAR  Case  1994-753,  Travel  Costs 

FAR  Case  1995-013,  Government  Property 

FAR  Case  1997-304,  Electronic  Commerce  in  Federal  Procurement 

FAR  Case  1999-025,  Cost  Accounting  Standards  Administration  •'• 

FAR  Case  2000-007,  Financing  Policies  

FAR  Case  2000-302,  Veterans  Entrepreneurship  and  Small  Business  Development  Act  of  1999 

FAR  Case  2000-304.  Electronic  Signatures  _ 

FAR  Case  1998-018,  Trademarks  for  Govemn>ent  Products 

FAR  Case  1999-400,  Geographic  Use  of  the  Tenn  "United  States' 

FAR  Case  2000-013,  Contract  Types  for  Commercial  Item  Acquisitions 

FAR  Case  2001-016,  E.O  13202,  Preservation  of  Open  Competition  and  Government  Neutrality  Towards  Govern- 
ment Contractors'  Latwr  Flelations  on  Federal  and  Federally  Funded  Construction  Projects 

FAR  Case  2000-608,  New  Consolidated  Form  for  Selection  of  Architect-Engineer  Contractors 

FAR  Case  2000-308.  Prompt  Payment  Under  Cost-Reimbursement  Contracts  for  Services  

FAR  Case  2000-011,  Reviskwis  to  Provisions/Clauses  to  Accommodated  Sealed  Bidding  and  Simplified  Proce- 
dures in  Commercial  Item  Acquisitions  

FAR  Case  2001-005,  Notification  of  Overpayment,  Contract  Financing  Payments - 

FAR  Case  1998-020,  Hazardous  Material  Safety  Data 

FAR  Case  2001-006.  Progress  Payment  Requests  Under  Indefinite— Delivery  Contracts  

FAR  Case  2001-030,  Electronic  Listing  of  Acquisition  Vehicles  for  Use  by  More  Than  One  Agency  

FAR  Case  2001-029,  Miscellaneous  Cost  Principles  


Regulation 

Identification 

Number 


9000-AD76 
9000-AG04 
9000-AG27 
9000-AH60 
9000- Alio 
9000-AI70 
9000-AI92 
9000-AI93 
9000-AI94 
9000-AI98 
9000-AI99 
9000-AJ03 

9000-AJ14 
9000-AJ15 
9O0O-AJ17 

9000-AJ18 
9000-AJ20 
9000-AJ21 
9000-AJ23 
9000- AJ30 
9000-AJ33 
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DOD/GSA/NASA(FARy— Long-Term  Actions  (Continued) 


3902 

3903 
3904 
3905 
3906 
3907 
3908 
3909 
3910 
3911 


FAR  Case  2000-009,  Contract  Temis  and  Conditions  Required  To  Implement  Statute  or  Executive  Orders— Com 

merdal  Items .... 

FAR  Case  2001-015,  Prohibited  Sources 

FAR  Case  2001-008,  Compensation  Cost  Principle 

FAR  Case  2001-021,  Training  and  Education  Cost  Principle 

FAR  Case  2000-016,  Federal,  State,  and  Local  Taxes 

FAR  Case  2002-003,  Temporary  Emergency  Procurement  Auttiority ._ 

FAR  Case  2001-024,  Selling  Cost  Principle - 

FAR  Case  2000-005,  Leadership  in  Environnmntal  Management  (Executive  Order  13148)  

FAR  Case  2001-035,  Past  PerfonnarKe  Evaluation  of  Federal  Prison  Industries  Contracts 

FAR  Case  2002-001,  Economic  Planning,  Employee  Morale,  and  Travel  Costs  Principles 


9000-AJ34 
9000-AJ35 
9000-AJ36 
9000-AJ38 
9000-AJ39 
9000- AJ40 
9000-AJ42 
9000-AJ44 
9000-AJ45 
9000-AJ46 


DOD/GSA/NASA(FAR)— Completed  Actions 


3912 
3913 
3914 
3915 
3916 
3917 
3918 
3919 
3920 


FAR  Case  1997-032,  Relocation  Costs 

FAR  Case  1999-303,  Task  Order  and  Delivery  Order  Contracts 

FAR  Case  1999-616.  Balance  of  Paymerrts  Program 

FAR  Case  2000-401,  Definitions  of  Applied  Research  and  Developnrwnt 

FAR  Case  1999-614,  Federal  Supply  Schedule  Order  Disputes  and  Incidental  Hems 

FAR  Case  2000-307,  Preference  for  Performance-Based  Contracting  

FAR  Case  2000-406,  Definition  of  "Claim"  and  Terms  Relating  to  Termination  

FAR  Case  2001-012,  Payments  Under  Fixed-Price  Constmction  Contracts 

FAR  Case  2001-002,  European  Union  Trade  Sanctions  


9000-AH96 

9000-AI72 

9000-AI90 

9000-AI91 

9000-AJ01 

9000-AJ12 

9000-AJ19 

9000-AJ22 

9000-AJ37 


DEPARTMENT  OF  DEFENSEA3ENERAL  SERVICES 
ADMINISTRATION/NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION  (FAR) 


Final  Rule  Stage 


3878.  FAR  CASE  1999-024, 
PREFERENCE  FOR  U.S.-FLAG 
VESSELS 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrtty:  40  USC  486(c):  10 
use  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  2;  48  CFR  12; 

48  CFR  32;  48  CFR  47;  48  CFR  52 

l.agal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  regarding 
the  applicability  of  statutory 
requirements  for  use  of  U.S. -flag  vessels 
in  the  transportation  of  supplies  by  sea. 
The  FAR  presently  waives  these 
requirements  for  subcontracts  for  the 
acquisition  of  commercial  items.  The 
rule  requires  the  use  of  U.S.-flag  vessels 
under  certain  subcontracts  for 
commercial  items.  This  regulatory 
action  was  not  subject  to  Office  of 


Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 

This  is  a  prociuement-related  action  for 
which  there  is  no  statutory 
requirement.  There  is  a  paperwork 
burden  associated  with  this  action. 


Action 


FR  Cite 


11/07/00  65  FR  66920 
01/08/01 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analyaia . 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 
Secretariat  (MVP),  DOD/GSA/NASA 


(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte®gsa.gov 

RIN:  9000-AI97 

3879.  FAR  CASE  2000-306, 
CARIBBEAN  BASIN  COUNTRY  END 
PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  25;  48  CFR  52 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  the  determination  of  the 
United  States  Trade  Representative 
(USTR)  to  extend  the  treatment  of 
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certain  end  products,  from  countries 
designated  by  the  President  as 
beneficiaries  under  the  Caribbean  Basin 
Economic  Recovery  Act,  as  eligible 
products  under  the  Trade  Agreements 
Act,  with  the  exception  of  end  products 
from  the  Dominican  Republic. 
Honduras,  and  Panama.  On  July  12. 
2002  (67  FR  46239),  the  USTR 
published  a  notice  in  the  Federal 
Register  to  reinstate  the  treatment  on 
Government  procurement  of  products 
from  Honduras.  The  rule  also 
implements  section  211  of  the  United 
States-Caribbean  Basin  Trade 
Partnership  Act  and  the  determination 
of  the  USTR  as  to  which  countries 
qualify  for  the  enhanced  trade  benefits 
imder  that  Act.  This  regulatory  action 
was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993.  This  rule  is  not 
a  major  rule  under  5  U.S.C.  804. 

DnMlabto: 


Action 


FR  CM* 


Interirn  Final  Ruie 
Intenm  Final  Rule 
Effective 


02/08A)2  67  FR  61 16 
02/2(y02 


FR  CM* 


Final  Rule  Stage 


Interim  Final  Rule  04/09/02 

Comment  Period 

End 
Final  Action  11/00/02 

Regulatory  Raxibiiity  Analysis 
Requirsd:  No 

SmaU  Entitlas  Affactad:  No 
Govammant  Lavala  Affactad:  Federal 

Agancy  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR),  Room  4033.  1800  F  Street  NW. 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RtN:  9000-AJ27 

3880.  •  FAR  CASE  2002-009,  TRADE 
AGREEMENTS  THRESHOLDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c):  10 
use  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  22;  48  CFR  25; 

48CFR52 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 

Acquisition  Regulation  (FAR)  to 


implement  new  dollar  thresholds  for 
application  of  the  Trade  Agreements 
Act  (TAA)  and  North  American  Free 
Trade  Agreement  (NAFTA)  as 
published  by  the  U.S.  Trade 
Representative  in  the  Federal  Register 
at  67  FR  14763.  March  27.  2002.  This 
regxilatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993.  This  is  not 
a  major  rule  under  5  U.S.C.  804. 


Action 


FR  CM* 


Final  Action 


11/00/02 


DEPARTMENT  OF  DEFENSE/GENERAL  SERVICES 
ADMINISTRATION/NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION  (FAR) 


Regulatory  Flexibility  Analyala 
Raqulrad:  No 

Small  Entltiaa  Affactad:  No 

Govammant  Levels  Affactad:  Federal 

Agancy  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR).  Room  4033.  1800  F  Street  NW. 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duartedgsa.gov 

RIN:  900&-AJ41 


Long-Term  Actions 


3881.  FAR  CASE  1989-093, 
IMPLEMEffTATION  OF  THE  ANTV 
L0BBY1NG  STATUTE 
Priority:  Substantive.  Nonsignificant 
Legal  Authority:  PL  101-121.  sec  319 
CFR  Citation:  48  CFR  3;  48  CFR  52 
Lagal  Daadllna:  None 
At>8tract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  section  319  of  Public  Law 
101-121.  which  added  a  new  section 
1352  to  title  31  U.S.C.  entitled 
"Limitation  on  Use  of  Appropriated 
Funds  to  Influence  Certain  Federal 
Contracting  and  Financial 
Transactions."  Section  319  generally 
prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
executive  or  legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan. 


Section  319  also  requires  that  each 
person  who  requests  or  receives  a 
Federal  contract,  grant,  or  cooperative 
agreement,  in  excess  of  $100,000,  or  a 
loan  or  Federal  commitment  to  insure 
or  guarantee  a  loan,  in  excess  of 
$150,000.  must  disclose  lobbying  with 
other  than  appropriated  funds. 


FR  Gila 


01/30/90  55  FR  3190 
04/02/90 


Interim  Fmal  Rule 
Interim  Final  Rule 

Ck>mment  Penod 

End 
Next  Action  Undetemnined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitias  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  l.avela  Affactad:  Federal 


Agancy  Contact:  Laurie  Ehiarte.  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033.  1800  F  Street  NW, 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AD76 

3882.  FAR  CASE  1991-078,  SMALL 

BUSINESS  SUBCONTRACTING 

REPORTING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  2301  to  2331;  42  USC  2473(c) 

CFR  Citation:  48  CFR  53.219 

Legal  Oeadline:  None 

AtMtract:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  FAR  53.219  to 
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Long-Tenn  Actione 


authorize  the  addition  of  a  column  to 
the  Standard  Form  295,  Siunmary 
Subcontract  Report,  to  report  the 
number  of  subcontracts  awarded  to 
small  business  concerns,  small 
disadvantaged  business  concerns,  and 
women-owned  small  business 
enterprises.  This  regulatory  action  was 
not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30. 
1993.  and  is  not  a  major  rule  under 
5  U.S.C.  804. 

Timetable: 


TlmetaMa: 


Action 


Oat* 


FR  CHe 


09/26/94  59  FR  49037 
11/2S/94 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetennined 

Regulatory  Flexibility  Analyais 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Lavela  Affactad:  Federal 

Agancy  Contact:  Laurie  Duarte.  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR).  Room  4033,  1800  F  Street  NW, 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte®gsa.gov 

RIN:  9000-AG04 

3883.  FAR  CASE  1994-753,  TRAVEL 

COSTS 

Priority:  Other  Significant 

Legal  Auttwrity:  PL  103-355 

CFR  Citation:  48  CFR  31.205-46 

Lagal  Deadline:  Final.  Statutory. 
October  1. 1995.  The  Federal 
Acquisition  Streamlining  Act 
eliminated  the  statutory  requirement  to 
the  travel  cost  principle  concerning  the 
Federal  Travel  Regulations.  No 
regulatory  implementation  was 
required. 

AtMtract:  This  rule  is  issued  pursuant 
to  the  Federal  Acquisition  Streamlining 
Act  of  1994,  Public  Law  103-355  (the 
Act).  The  Federal  Acquisition 
Regulatory  Council  is  considering 
amending  the  Federal  Acquisition 
Regulation  (FAR)  as  a  result  of  changes 
to  41  U.S.C.  22  by  section  2191  of  the 
Act.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993,  and 
is  not  a  major  rule  under  5  U.S.C.  804. 


Action 


FR  Cits 


05/20/99  64FR27654 
07  19/99 


NPRM 

NPRM  Comment 

PeriodEnd 
NPRM 
NPRM  Comment 

PeriodEnd 
Next  Action  Undetemf>ined 

Regulatory  Flexibility  Analysis 
Required:  No  . 

Small  Entitias  Affactad:  No 

Government  Lavala  Affactad:  Federal 

Agancy  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR).  Room  4033,  1800  F  Street  NW, 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AG27 

3884.  FAR  CASE  199S4)13. 
GOVERNMENT  PROPERTY 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  40  USC  486(c);  10 
USC  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  45;  48  CFR  52 

Legal  Deadline:  None 

Abstract:  The  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
simplify  procedures,  reduce 
recordkeeping,  and  eliminate 
requirements  related  to  the 
management  and  disposition  of 
Government  property  in  the  possession 
of  contractors.  This  regulatory  action 
was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993,  and  is  not  a  major 
rule  vmder  5  U.S.C.  804. 

TlmataMa: 


(FAR).  Room  4033.  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AH60 


12/14/94  59  FR  64542 
02/13/95 


Action 


FR  Cne 


06/02/97  62  FR  30186 
08/15/97 

01/10/00  65  FR  1438 
03/10/00 


NPRM 

NPRM  Comment 

PeriodEnd 
NPRM 
NPRM  Comment 

PeriodEnd 
Final  Action  To  Be  Detennined 

Regulatory  Flexibility  Analyala 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 
Secretariat  (MVP).  DOD/GSA/NASA 


3885.  FAR  CASE  1997-304. 
ELECTRONIC  COMMERCE  IN 
FEDERAL  PROCUREMENT 

Priority:  Substantive.  Nonsignificant 

Legal  Autt>ority:  PL  105-85.  sec  850 

CFR  Citation:  48  CFR  2;  48  CFR  4;  48 
CFR  5;  48  CFR  12;  48  CFR  13;  48  CFR 
14;  4ft  CFR  19;  48  CFR  22;  48  CFR  34; 
48  CFR  35;  48  CFR  36 

Legal  Deadline:  Final.  Statutory.  May 
16.  1998. 

Abatract:  This  rule  amends  the  Federal 
Acquisition  Regulation  to  implement 
section  850  of  die  National  Defense  Act 
for  FY  1998  (Pub.  L.  105-85)  to 
eliminate  the  preference  for  electronic 
commerce  within  the  Federal 
Acquisition  Computer  Network.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  undw  Execytive  Order  12866, 
dated  September  30,  1993,  and  is  not 
a  major  rule  under  5  U.S.C.  804. 

Timetable: 


Action 


Data         FR  CMt 


10/30/98  63  FR  58590 
10/30/96 

12/29/98 


08/21/00  65  FR  50872 
10/20/00 

05/16/01   66  FR  27407 
07/16/01 


Interim  Final  Rule 
Interim  Final  Rule 

Eftective 
Interim  Final  Rule 

Comment  Period 

End 
NPRM 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Next  /Action  Undetemfiined 

Regulatory  Flexibility  Analyais 
Required:  Yes 

Small  Entltiaa  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agancy  Contact  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR).  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AIlO 
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FAR 


3886.  FAR  CASE  1999-025,  COST 
ACCOUNTING  STANDARDS 
ADMINISTRATION 

Priority:  Substantive,  Nonsignificant 

Ugal  Authority:  40  USC  486(c):  10 
use  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  30:  48  CFR  52 

Legal  Deadline:  None 

At>Stract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
delineate  the  process  for  determining 
and  resolving  the  cost  impact  on 
contracts  and  subcontracts  when  a 
contractor  makes  a  compliant  change  to 
a  cost  accounting  practice  or  follows 
a  noncompliant  practice.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30.  1993,  and  is  not 
a  major  mle  under  5  U.S.C.  804. 


FR  Cite 


04/18/00  65  FR  20854 
06/19AX) 


NPRM 

r^PRM  ConNTient 

Period  End 
Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte.  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR).  Room  4033.  1800  F  Street  NW. 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-A170 


3887.  FAR  CASE  2000-007, 
RNANCING  POUCIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  32;  48  CFR  52 

Legal  Deadline:  None 

Abstract  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  permit 
the  use  of  performance-based  payments 
type  of  financing  on  fixed-price 
contracts  prior  to  definitization  and  to 
revise  the  criteria  governing  when  a 
prime  contractor  can  bill  the 
Government  for  costs  incurred,  but  not 
yet  paid,  for  supplies  and  services 
purchased  directly  for  the  contract  and 


for  associated  subcontractor  financing 
payment  requests.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804 


Action 


FR  CM* 


09/18/00  65  FR  56454 
11/17/00 


NPRM 

NPRM  Comment 

Period  End 
Next  /tetion  Undetemiined 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW. 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AI92 

3888.  FAR  CASE  2000-302,  VETERANS 

ENTREPRENEURSHIP  AND  SMALL 

BUSINESS  DEVELOPMENT  ACT  OF 

1999 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  137;  42  USC  2473(c);  PL  106-50 

CFR  Citation:  48  CFR  2;  48  CFR  4:  48 
CFR  5;  48  CFR  7;  48  CFR  19;  48  CFR 

52;  48  CFR  53 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  section  803  of  the  Small 
Business  Reauthorization  Act  of  2000, 
part  of  the  Consolidated  Appropriations 
Act  2001  (Pub.  L.  106-554).  The  Act 
established  new  assistance  programs  for 
veterans  and  service-disabled  veterans 
who  own  and  operate  small  businesses. 
This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not 
a  major  rule  under  5  U.S.C.  804. 


FR  Gils 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Penod 

End 


10/11/00  65  FR  60542 
10/11/00 

12/11/00 


Long-Term  Actions 


Action 


Dal*         FR  cue 


10/22/01   66  FR  53492 
10/22/01 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule  12/21/01 

Comment  Period 

End 
t^xt  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  EntKles  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  lAuiie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR).  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AI93 

3889.  FAR  CASE  2000-304, 
ELECTRONIC  SIGNATURES 

Priority:  Substantive,  Nonsignificant 

Legal  AutfK>rity:  40  USC  486(c):  10 
USC  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  2;  48  CFR  4 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  clarify 
and  encourage  the  use  of  electronic 
signatures  in  Federal  procurement.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30.  1993,  and  is  not 
a  major  rule  under  5  U.S.C.  804 

Timetable: 


Action 


Dam  FR  Cite 


11/01/00  65  FR  65698 
01/02/01 


NPRM 

NPRM  Comment 

Period  End 
Next  /Vction  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte9gsa.gov 

RIN:  9000-AI94 


!^ 


FAR 


3890.  FAR  CASE  1998-018, 
TRADEMARKS  FOR  GOVERNMENT 
PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(a);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  27;  48  CFR  52 

Legal  Deadline:  None 

Abstract  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
provide  guid£uice  on  the  use  of  names, 
symbols,  and  logos  that  describe 
Government  products,  services, 
systems,  and  programs.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 

This  is  a  procurement-related  action  for 
which  there  is  no  statutory 
requirement.  There  may  be  a  paperwork 
burden  associated  with  this  action. 

Timetable: 


Action 


FR  one 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/09/01   66  FR  42102 
10/09/01 


To  Be  Detemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AI98 

3891.  FAR  CASE  1999-400, 
GEOGRAPHIC  USE  OF  THE  TERM 
"UNITED  STATES" 

Priority:  Substantive,  Nonsignificant 

Authority:  40  USC  486(c):  10 


USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  2;  48  CFR  3;  48 

CFR  4;  48  CFR  5;  48  CFR  6;  48  CFR 
8;  48  CFR  9;  48  CFR  14;  48  CFR  19; 
48  CFR  22:  48  CFR  23;  48  CFR  25;  48 
CFR  26;  48  CFR  28:  48  CFR  29;  48  CFR 
•31;  48  CFR  35;  48  CFR  36;  48  CFR  42; 
48  CFR  47;  48  CFR  52;  48  CFR  53 

None 


Long-Term  Actions 


Abstract:  This  rule  amends  the  Federal 
Acquisition  RegiUation  (FAR)  to  review 
and  clarify  the  use  of  the  term  "United 
States"  in  the  FAR.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 

Timetable: 


Action 


Date  FR  CH* 


07/27/01   66  FR  39230 
09/25/01 


NPRM 

NPRM  Comment 

Period  End 
Next  /Vction  Undetemfiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AI99 

3892.  FAR  CASE  2000^)13, 
CONTRACT  TYPES  FOR 
COMMERCIAL  ITEM  ACQUISITIONS 

Priority:  Substantive,  Nonsignificant 


Authority:  40  USC  486(c);  10 
USC  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  12;  48  GFR  16 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
provide  clarification  on  what  contract 
types  are  authorized  for  commercial 
item  acquisitions.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993,  and  is  not  a  major 
rule  imder  5  U.S.C.  804. 

Timetable: 


Action 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 


12/29/00  65FR83292 
02/27A)1 


To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affeeiad:  No 

Government  Levels  Affected:  Federal 


Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  900O-AJ03 

3893.  FAR  CASE  2001-016,  E.0. 13202, 
PRESERVATION  OF  OPEN 
COMPETITION  AND  GOVERNMENT 
NEUTRALITY  TOWARDS 
GOVERNMENT  CONTRACTORS' 
LABOR  RELATIONS  ON  FEDERAL 
AND  FEDERALLY  FUNDED 
CONSTRUCTION  PROJECTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  lO 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  17;  48  CFR  22: 

48  CFR  36 

Legal  Deadline:  None 

Abstract:  Executive  Order  (EO)  13202, 
Preservation  of  Open  Competition  and 
Government  Neutrality  Towards 
Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects,  which 
prohibits  including  requirements  for 
affiliation  with  a  labor  organization  as 
a  condition  for  award  of  any  contract 
or  subcontract  for  construction  or 
construction  management  services,  is 
currently  the  subject  of  litigation  in  the 
Federal  courts.  The  district  court  agreed 
with  the  AFL-CIO's  contention  that  the 
Labor  Relations  Act  preempts  the  E.O. 
and  granted  an  injunction  against 
implementation  of  the  E.O.  An  appeal 
of  this  decision  is  pending  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Pending 
resolution  of  this  litigation,  a  stay  for 
the  interim  rule  was  published  in  the 
Federal  Register  on  March  7.  2002,  to 
comply  with  the  court  order.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993.  This  rule  is 
not  a  major  nUe  under  5  U.S.C.  804. 


Action 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 


05/16/01   66  FR  27414 
05/16A)1 

07/iaoi 
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FAR 


Action 


FR  CHa 


03/07/02  67  FR  10528 


Intefim  Final  Rule 

(Stay) 
Interim  Final  Rute         03/07/02 

Effective 
Interim  Fmal  Rute  05/06/02 

Comment  Period 

End 
^4ext  Action  Undetennined 

Regulatory  Flexibillty  Analysis 
Rsqulrsd:  Yes 

Smai  Entittss  Affsctad:  Businesses 
Govanmiant  Lavala  Affactad:  Federal 

Agency  Contact  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR).  Room  4033,  1800  F  Street  ^4W. 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte®gsa.gov 

RIN:  9000-A)14 

3894.  FAR  CASE  2000-608,  NEW 
CONSOUDATED  FORM  FOR 
SELECTION  OF  ARCHITECT- 
ENGINEER  CONTRACTORS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  40  USC  486(c):  10 
use  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  36 
Legal  Deadline:  None 
Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  replace 
Standard  Forms  254  and  255  with 
proposed  Standard  Form  330. 
Architect-Engineer  Qualification.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30.  1993.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 

Timetable: 


Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ15 


Action 


FR  CMa 


ia/19«)1   66  FR  53314 
12/18/01 

01/08^)2  66  FR  65792 


NPRM 

NPRM  Comment 

PenodEnd 
NPRK^I  Comment 

Period  End 

(Extended) 
Next  /Vction  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  l.evels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte.  FAR 
Secretariat  (MVP).  DOD/GSA/NASA 
(FAR).  Room  4033.  1800  F  Street  NW, 
Washington.  DC  20405 


3885.  FAR  CASE  2000-308,  PROMPT 
PAYMENT  UNDER  COST- 
REIMBURSEMENT  CONTRACTS  FOR 
SERVICES 
Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  32;  48  CFR  52 

i:  None 


Abstract:  This  rule  amends  Ae  Federal 
Acquisition  Regulation  (FAR)  to  require 
agencies  to  pay  an  interest  penalty 
whenever  they  make  an  interim 
payment  under  a  cost-reimbursement 
contract  for  services  more  than  30  days 
after  the  agency  receives  a  proper 
invoice  firom  the  contractor.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30,  1993.  and  is  not 
a  major  rule  under  5  U.S.C.  804. 


Action  Oaf  FR  CIto 


10/22/01   66  FR  53485 
10/22/01 


Loin^T^nn  Actions 


CFR  Citation:  48  CFR  52 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  update 
FAR  provisions  relating  to  Instructions 
to  Offerors-Commercial  Items  and 
Offeror  Representations  and 
Certifications-Commercial  Items  to 
accommodate  sealed  bidding  and 
simplified  acquisitions.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  tmder 
Executive  Order  12866,  dated 
September  30,  1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 


DM*  FR  Cn* 


Interim  Final  Rute 
Interim  Final  Rute 

Effective 
Interim  Final  Rute  12/21A)1 

Comment  Period 

End 
htext  /Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR).  Room  4033.  1800  F  Street  NW. 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  900O-AJ17 

3896.  FAR  CASE  2000411,  REVISIONS 
TO  PROVISIONS/CLAUSES  TO 
ACCOMMODATED  SEALED  BIDDING 
AND  SIMPUHED  PROCEDURES  IN 
COMMERCIAL  ITEM  ACQUISITIONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  40  USC  486(c):  10 
USC  ch  137;  42  USC  2473(c) 


Action 


Oe/22/01   66  FR  44288 
10/22/01 


NPRM 

NPRM  Comment 

Period  End 
Final  /Vction  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte.  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duartedgsa.gov 

RIN:  9000-AI18 

3897.  FAR  CASE  2001-005, 
NOTIFICATION  OF  OVERPAYMENT. 
CONTRACT  RNANaNG  PAYMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  52 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  require 
the  contractor  to  notify  the  contracting 
officer  if  the  Government  overpays  the 
contractor  when  making  a  contract 
financing  payment  under  both 
commercial  item  and  non-commercial 
item  contracts.  This  regulatory  action 
was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 

This  is  a  procurement-related  action  for 
which  there  is  no  statutory 


75484 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


Federal  Register /Vol.  67,  No.  236 /Monday.  December  9,  2002 /Unified  Agenda             75483 

FAR 

Long-Term  Actions 

requirement.  There  is  a  paperwork 
burden  associated  with  this  action. 

Timetable: 


Action 


Dal*  FR  Cite 


08/29/02 

10/28A)2  67  FR  55876 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetennined 

Regulatory  Fiexibiiity  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affactad:  Federal 

Agency  Contact:  Laurie  Duarie,  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR).  Room  4033.  1800  F  Street  NW. 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ20 

3898.  FAR  CASE  1998-020, 
HAZARDOUS  MATERIAL  SAFETY 
DATA 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  23;  48  CFR  52 

l-egai  Deadline:  None 

Abstract  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  revise 
the  language  that  provides  policies  and 
procedures  for  contractor  submission  of 
Material  Safety  Data  Sheets  (MSDSs). 
This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  imder  Executive  Order  12866. 
dated  September  30.  1993,  and  is  not 
a  major  rule  under  5  U.S.C.  804.  RIN 
9000- AI8  7  was  withdrawn  in  the  spring 
2001  Unified  Agenda,  published  in  the 
Federal  Register  on  May  14,  2001. 

Tknelable: 


Action 


Date         FR  Cite 


01/04/02  67FR632 
03A)5/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  l.evels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 
Seoetariat  (MVP).  DOD/GSA/NASA 
(FAR).  Room  4033,  1800  F  Street  NW. 
Washington,  DC  20405 


Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

Related  RIN:  Previously  reported  as 
9000- AI87 

RIN:  9000-AJ21 

3899.  FAR  CASE  2001-006 
PROGRESS  PAYMENT  REQUESTS 
UNDER  INDEnMTE— DELIVERY 
CONTRACTS 

Priority:  Substantive,  Nonsignificant 

l.agal  Auttiority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  32;  48  CFR  52 

l.egal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
require,  imder  indefinite — delivery 
contracts,  the  contractor  to  account  for 
and  submit  progress  payment  requests 
under  individual  orders  as  if  each  order 
constitutes  a  separate  contract,  unless 
otherwise  specified  in  the  contract. 
This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
Review  under  Executive  Order  12866 
dated  September  30.  1993.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 

Timetable: 


Action 


Date         FR  Cite 


11/14/01   66  FR  57294 
01/14/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR).  Room  4033,  1800  F  Street  NW. 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AI23 

3900.  FAR  CASE  2001-030, 
ELECTRONIC  LISTING  OF 
ACQUISmON  VEHICLES  FOR  USE  BY 
MORE  THAN  ONE  AGENCY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  5 


Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  require 
contracting  activities  to  input 
information  online  for  Govemmentwide 
acquisition  contracts,  multi-agency 
contracts,  General  Services 
Administration  (GSA)  Federal  Supply 
Schedule  (FSS)  contracts,  blanket 
piut:hase  agreements  (BPAs)  imder  FSS 
contracts,  and  other  procurement 
instruments  intended  for  multiple 
agency  use.  This  regulatory  action  was 
not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30, 
1993.  This  rule  is  not  a  major  rule 
under  5  U.S.C.  804. 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetemiined 


02/15/02  67  FR  7256 
04/16A)2 


Regulatory  Flexit>liity  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Laurie  Duarte,  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR),  Room  4033.  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ30 


3901.  FAR  CASE  2001-029, 
MISCELLANEOUS  COST  PRINaPLES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  2;  48  CFR  31; 

48  CFR  47;  48  CFR  52 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  delete 
the  cost  principle  concerning 
transportation  costs,  and  to  revise  the 
cost  principles  concerning  cost  of 
money,  other  business  expenses,  and 
deferred  research  and  developments. 
This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30.  1993.  This  is  not 
a  major  rule  under  5  U.S.C.  804. 
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75485 


FAR 


Long-Term  Actions 


Timetable: 
Action 


FR  Cite 


03/2(V02  67  FR  13072 
05/2(y02 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetemitned 

Regulatory  Flexibility  Analysis 

Required:  No 

Govemmant  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte.  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW. 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laime.duarte@gsa.gov 

RIN:  9000-AJ33 

3902.  FAR  CASE  2000-009. 
CONTRACT  TERMS  AND  CONDITIONS 
REQUIRED  TO  IMPLEMENT  STATUTE 
OR  EXECUTIVE  ORDERS- 
COMMERCIAL  ITEMS 

Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486;  10  USC 
ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  52 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  update 
the  clause  regarding  contract  terms  and 
conditions  required  to  implement 
statute  or  Executive  orders — 
commercial  items.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 

Timetabla: 


3903.  FAR  CASE  2001-015, 
PROHIBITED  SOURCES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  25;  48  CFR  52 

l.egal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  Executive  Order  13192, 
Lifting  and  Modifying  Measures  With 
Respect  to  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro), 
and  other  regxilations  of  the  Department 
of  Treasury  that  enforce  economic 
sanctions  imposed  by  the  President. 
This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993.  The  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 


Action 


FR  Cits 


03/20«)2  67  FR  13076 
05/20/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ34 


Timetable: 


Action 


FR  Cite 


03/20/02  67  FR  13080 
05/20/02 


NPRM 

NPRM  Comment 

Period  End 
Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ35 

3904.  FAR  CASE  2001-008, 
COMPENSATION  COST  PRINCIPLE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  16;  48  CFR  22; 

48  CFR  31;  48  CFR  37;  48  CFR  52 

Legal  Deadlirw:  None 

AlMtract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  revise 
the  "compensation  for  personal 
services"  cost  principle.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993.  This  rule  is  not 
a  major  rule  under  5  U.S.C.  804. 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/23/02  67  FR  19952 
06/24/02 


To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ36 

3905.  •  FAR  CASE  2001-021, 
TRAINING  AND  EDUCATION  COST 
PRINCIPLE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473 

CFR  Citation:  48  CFR  31 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)"Training 
and  Education  Costs"  cost  principle. 
This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not 
a  major  rule  under  5  U.S.C.  804. 

Timetable: 


Action 


FR  Cite 


05/15/02  67  FR  34810 
06/11/02  67  FR  40136 
07/15/02 


NPRM 
Correction 
NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affactad:  No 

Government  Levels  Affected:  Federal 

Ageitcy  Contact  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  900&-AJ38 


3906.  e  FAR  CASE  20004116, 
FEDERAL,  STATE.  AND  LOCAL 
TAXES 

Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473  (c) 

CFR  Citation:  48  CFR  29;  48  CFR  52 

Legal  Deadline:  None 

Abstract  This  rule  amends  the  Federal 
Acquisition  Regulation  to  clarify  the 
prescriptions  for  use  of  clauses  relating 
to  Federal,  State,  and  local  taxes.  In 
addition,  the  rule  deletes  the  clause 
regarding  taxes-contracts  performed  in 
U.S.  possessions  or  Puerto  Rico  and 
updates  and  moves  the  definitions  of 
"local  taxes".  This  regtdatory  action 
was  not  subject  to  review  under 
Executive  Order  12866,  dated 
September  30, 1993.  This  rule  is  not 
a  major  rule  under  5  U.S.C.  804. 

Timatabla: 

Action  Date         FR  Cite 


06/04A)2  67FR38552 
06/05/02 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMas  Affactad:  No 

Govammant  Lavala  Affected:  Federal 

Agency  Contact  Laurie  Duarte,  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington.  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte9gsa.gov 

RIN:  900O-AJ39 

3907.  e  FAR  CASE  2002-003,         * 
TEMPORARY  EMERGENCY 
PROCUREMENT  AUTHORITY 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137:  42  USC  2473(c) 

CFR  CHatton:  48  CFR  2;  48  CFR  12; 

48  CFR  13;  48  CFR  19;  48  CFR  25 


None 

Abstract  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  section  836  of  the  Fiscal 
Year  2002  National  Defense 
Authorization  Act.  This  regulatory 
action  was  not  subject  to  review  under 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 


dated  September  30,  1993.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 

Tlmetat>le: 


Action 


Date  FR  Cite 


08/30/02  67  FR  56120 
08/30/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective    . 
Interim  Final  Rule         10/29/02 

Comment  Period 

End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMas  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact  Laurie  Duarte.  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR).  Room  4033. 1800  F  Street  NW, 

Washiivgton,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ40 

3908.  e  FAR  CASE  2001-024,  SELUNG 
COST  PRINaPLE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c);  10 
USC  ch  137;  42  USC  2473(c) 

CFR  CHatlon:  48  CFR  31 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  revise 
the  "selling  costs"  cost  principle  to 
increase  clarity  and  to  remove 
excessive  wording  and  details.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  order  12866 
dated  September  30,  1993.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 


Action 


Dele         FR  Cite 


06/29/02 

10/28/02  67  FR  55682 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetermined 

Regulatory  Flexibility  Analyals 
Raquirad:  No 

Small  EntMas  Affected:  No 

Govammant  Levels  Affactad:  Federal 

Agency  Contact  Laurie  Duarte,  FAR 
Secretariat  (MVP),  DOD/GSA/NASA 
(FAR).  Room  4033. 1800  F  Street  NW, 
Washioigton,  DC  20405 
Phone:202  501-4225.    • 


Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ42 

3909.  e  FAR  CASE  2000-005, 
LEADERSHIP  IN  ENVIRONMENTAL 
MANAGEMENT  (EXECUTIVE  ORDER 
13148) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(c):  10 
USC  ch  137;  42  USC  2473(c) 

CFR  CHatlon:  48  CFR  23;  48  CFR  52 

Legal  Deadline:  None 

AlMtract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  Executive  Order  (E.O.) 
13148  of  April  21.  2000,  Greening  the 
Government  through  Leadership  in 
Environmental  Management.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993.  This  rule  is 
not  a  major  rule  imder  5  U.S.C.  804. 


Action 


Dele         FR  Cne 


Oe/29/02 

10/28/02  67  FR  55670 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMea  Affactad:  No 

Govammant  Levels  Affactad:  Federal 

Agency  Contact:  Laurie  Duarte.  FAR 

Secretariat  (MVP).  DOD/GSA/NASA 

(FAR).  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duartedgsa.gov 

RIN:  9000-AJ44 

3910.  e  FAR  CASE  2001-035.  PAST 
PERFORMANCE  EVALUATION  OF 
FEDERAL  PRISON  INDUSTRIES 
CONTRACTS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  40  USC  486(c):  10 
USC  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  8;  48  CFR  42 


None 

;  This  rule  amends  the  Federal 
Aoquisition  Regulation  (FAR)  to  remove 
the  prohibition  on  evaliiating  Federal 
Prison  Industries  (FPI)  contract 
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FAR 


Long-Term  Actions 


performance.  This  regulatory  action 
was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 

Timetable: 


Action 


Dat» 


FR  Cits 


08/29«)2 

10/28/02  67  FR  55680 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemoined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte.  FAR 
Secretariat  (MVP).  DOD/GSA/NASA 
(FAR).  Room  4033.  1800  F  Street  NW. 
Washington,  DC  20405 
Phone:  202  501-4225 
Fax:  202  501-4067 


Email:  laurie.duarte@gsa.gov 
RIN:  9000-AJ45 

3911.  •  FAR  CASE  2002-001, 
ECONOMIC  PLANNING.  EMPLOYEE 
MORALE,  AND  TRAVEL  COSTS 
PRINCIPLES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  40  USC  486(r);  lO 
use  ch  137;  42  USC  2473(c) 

CFR  Citation:  48  CFR  31 

Legal  Deadline:  None 

Abstract:  This  regulation  amends  the 
Federal  Acquisition  Regulation  (FAR) 
to  revise  the  cost  principles  regarding 
economic  planning  costs,  employee 
morale,  health,  welfare,  food  service, 
and  dormitory  costs  and  credits,  and 
travel  costs  to  increase  clarity  and 
readability.  This  regulatory  action  was 
not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 


Order  12866,  dated  September  30, 
1993.  This  is  not  a  major  rule  under 
5  U.S.C.  804. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 


08/29/02 

10/28/02  67  FR  55686 


Regulatory  Flexibility  Analysis 
Required:  No 

Smail  Enttties  Affected:  No 

Government  l.evels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte,  FAR 

Secretariat  (MVP),  DOD/GSA/NASA 

(FAR),  Room  4033,  1800  F  Street  NW, 

Washington,  DC  20405 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ46 


DEPARTMENT  OF  DEFENSBGENERAL  SERVICES 
ADMINISTRATION/NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION  (FAR) 


Completed  Actions 


3912.  FAR  CASE  1997-032, 
RELOCATION  COSTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  31 

Completed: 

Reason  Data  FR  Cite 

Final  Action  06/27/02  67  FR  43516 

Final  Action  Effective    07/29/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AH96 

3913.  FAR  CASE  199»^03.  TASK 
ORDER  AND  DELIVERY  ORDER 
CONTRACTS 


f.  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  2;  48  CFR  16 

Completed: 

niMon  Dele         FR  Cite 

Final  Action  06/30/02  67  FR  561 17 

Ftnai  Action  Effective    09/30/02 


Regulatory  Flexibility  Anaiysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  900O-AI72 

3914.  FAR  CASE  1999-616,  BALANCE 
OF  PAYMENTS  PROGRAM 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  13;  48  CFR  25; 

48  CFR  52 

Completed: 

nee»on  Dal*  FR  Cite 

FmaJ  Action  04/30/02  67  FR  21534 

Final  Action  Effective     05/1 5/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AI90 


3915.  FAR  CASE  2000-401, 
DEHNmONS  OF  APPUED  RESEARCH 
AND  DEVELOPMENT 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  2;  48  CFR  31; 
48  CFR  35 

Completed: 


Reason 


Date  FR  Cite 


WittHJrawn 


06/20/02  67  FR  42174 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AI91 


3916.  FAR  CASE  199»«14,  FEDERAL 
SUPPLY  SCHEDULE  ORDER 
DISPUTES  AND  INaOENTAL  ITEMS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  8;  4a  CFR  51 
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FAR 

Completed  Actions 

Compleled: 


Reason 


FR  Cite 


Final  Action  06/27/02  67  FR  43514 

Final  Action  Effective    07/29/02 

Regulatory  Flexibility  Anaiysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laiirie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AjOl 

3917.  FAR  CASE  2000-307, 
PREFERENCE  FOR  PERFORMANCE- 
BASED  CONTRACTING 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  2;  48  CFR  37 

Completed:         


Reason 


Date 


FR  Cite 


Final  Action  04/30/02  67  FR  21533 

Final  Action  Effective    05/1 5/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l-eveis  Affected:  Federal 

Agency  Contact:  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ12 


3918.  FAR  CASE  2000-406, 
DEnNmON  OF  "CLAIM"  AND  TERMS 
RELATING  TO  TERMINATION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  2;  48  CFR  17; 
48  CFR  33;  48  CFR  49;  48  CFR  52 

Complated: 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Ijeveis  Affected:  Federal 

Agency  Contact  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 


Date  FR  Cite        RIN:  9000-AJ22 


Fmal  Action  06/27/02  67  FR  4351 3 

Correction  07/19/02  67  FR  47635 

Final  Action  Etfective    07/29/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Federal 

Agency  Contact:  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 

RIN:  9000-AJ19 

3919.  FAR  CASE  2001-012, 
PAYMENTS  UNDER  RXED-PRICE 
CONSTRUCTION  CONTRACTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  52 

Compleled: 

Reason 


3920.  FAR  CASE  2001-002, 
EUROPEAN  UNION  TRADE 
SANCTIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  48  CFR  25 

Completed: 

Reeson  Dste         FR  Cite 

Final  Action  04/30/02  67  FR  21538 

Final  Action  Effective    05/1 5/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levela  Affected:  Federal 

Agency  Contact:  Laurie  Duarte 

Phone:  202  501-4225 

Fax:  202  501-4067 

Email:  laurie.duarte@gsa.gov 


Date         FR  Cite        r|N:  9000-AJ37 


Final  Action  08/30/02  67  FR  56124 

Final  /Vction  Effective    09/30/02 


[FR  Doc.  02-24266  Filed  12-06-^2;  8:45  am) 
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COMMODITY  FUTURES  TRADING  COMMISSION  (CFTC) 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Ch.  I 

Regulatory  Flexibility  Agenda 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Semiannual  regulatory  agenda. 

summary:  The  Commodity  Futures 
Trading  Commission,  in  accordance 
with  the  requirements  of  the  Regulatory 
Flexibility  Act.  is  publishing  a 
semiannual  agenda  of  significant  rules 
that  the  Commission  expects  to.propose 
or  promulgate  over  the  next  year.  The 
Commission  welcomes  comments  from 
small  entities  and  others  on  the  agenda. 

FOR  FURTHER  INFORMATUN  CONTACT:  Ms. 
Barbara  Webster  Black.  Special 
Assistant  to  the  Executive  Director. 
Commodity  Futures  Trading 
Commission,  1155  21st  Street  NW., 
Washington,  DC  20581.  (202)  418-5130. 
bblack9cftc.gov. 


SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq.  (RFA),  sets  forth  a  number  of 
requirements  for  agency  rulemaking. 
Among  other  things,  the  RFA  requires 
that: 

(a)  Semiannually,  each  agency  shall 
publish  in  the  Federal  Register  a 
regulatory  flexibility  agenda  that  shall 
contain: 

(1)  A  brief  description  of  the  subject 
area  of  any  rule  that  the  agency  expects 
to  propose  or  promulgate,  which  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities: 

(2)  A  summary  of  the  nature  of  any 
such  rule  under  consideration  for  each 
subject  area  listed  in  the  agenda 
pursuant  to  paragraph  (1),  the  objectives 
and  legal  basis  for  the  issuance  of  the 
rule,  and  an  approximate  schedule  for 
completing  action  on  any  rule  for  which 
the  agency  has  issued  a  general  notice 
of  proposed  rulemaking;  and 


(3)  The  name  and  telephone  number 
of  an  agency  official  knowledgeable 
about  the  items  listed  in  paragraph  (1). 
5  U.S.C.  602(a). 

The  Commission  has  prepared  an 
agenda  of  significant  rules  that  it 
presently  expects  may  be  considered 
diuing  the  course  of  the  next  year. 
These  rules  may  have  some  impact  on 
small  entities.^  In  this  regard,  section 
602(d)  of  the  RFA.  5  U.S.C.  602(d). 
provides:  "Nothing  in  (section  602) 
precludes  an  agency  from  considering  or 
acting  on  any  matter  not  included  in  a 
regulatory  flexibility  agenda  or  requires 
an  agency  to  consider  or  act  on  any 
matter  listed  in  such  agenda." 

The  Commission's  fall  2002 
regulatory  flexibility  agenda  is  set  forth 
below. 

Issued  in  Washington.  DC  on  September 
18,  2002  by  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 


Commodity  Fiitures  Trading  Commission — Proposed  Rule  Stage 


3921 
3922 
3923 
3924 

3925 

3926 
3927 
3928 
3929 


Denomination  of  Customer  Funds  and  Location  of  Depositories 

Minimum  Financial  Requirements  for  Futures  Commission  Mercfiants  and  Introducing  Brokers  

Regulation  of  Hybrid  Instruments 

Use  of  Broker-Dealers,  Depository  Institutions,  and  Farm  Crediting  System  Institutions  as  Intermediaries  on  De- 
rivatives Transaction  Execution  Facilities 

Compliance  Date  for  Secunty  Futures  Products  To  Be  Cleared  by  a  Clearing  Agency  That  Has  Linked  and  Coordi- 
nated Cleanng  Witfi  Ottier  Clearing  Agencies  

Offering  and  Selling  Security  Futures  Products  Traded  on  Foreign  Boards  of  Trade  to  United  States  Persons  

Requirements  for  Foreign  Stock  Index  Contracts  To  Qualify  as  hton-Narrow-Based  Indices  

Ailocatlon  of  Bunched  Orders  

Treatment  of  Foreign  Futures  or  Foreign  Optkxis  Secured  Amount 


Regulatkm 

kler^ifk:at)on 

Number 


3038-AB31 
3038-AB64 
3038-AB69 

3038-AB70 

3038-AB74 
3038-AB75 
3038-AB78 
3038- AB93 
3038-AB96 


Commodity  Futures  Trading  Commission — Final  Rule  Stage 


3930 
3931 


Performance  Disck>sures  for  Commodity  Trading  Advisors  and  ComnKxfity  Pool  Operators 

Registration  Exemptions  Pertaining  to  the  Offer  and  Sale  of  Foreign  Futures  and  Foreign  Optiorts  Contracts  to 

Customers  Located  in  ttie  United  States  


Regulation 

kJ«mk:atk>n 

Number 


3038-AB39 
3038-AB45 


■  The  Commission  published  its  definition  of 
small  entity  to  be  used  in  connection  with 
rulemaking  proceedings  on  April  30,  1982  (47  FR 
18618).  Pursuant  to  that  definition,  the  Commission 
is  not  required  to  list  many  of  the  agenda  items 
contained  in  this  regulatory  flexibility  agenda.  See 
5  U.S.C  602(a)(1).  Moreover,  the  Commission- has 
previously  certified,  pursuant  to  section  60S  of  the 
RFA,  5  U.S.C.  605,  that  certain  items  contained  in 
this  agenda  will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small  entities. 
Accordingly,  the  listing  of  a  rule  in  this  regulatory 
flexibility  agenda  should  not,  in  any  event,  be  taken 
as  a  determination  that  a  rule,  when  proposed  or 
promulgated,  will  in  foct  require  a  regulatory 
flexibility  analysis.  However,  the  Commission 
hopes  that  the  publication  of  an  agenda  which 
includes  significant  rules,  regardless  of  their 
potential  impact  on  small  entities,  may  serve  the 
public  genenlly  by  providing  an  early  and 


meaningful  opportunity  to  participate  in  and 
comment  on  the  formulation  of  new  or  revised 
regtilations.  In  addition  to  publishing  the  regulatory 
flexibility  agenda,  the  Commission  also  makes 
available  to  the  public,  on  a  monthly  basis,  a 
calendar  and.  on  a  weekly  basis,  posts  an  advisory 
on  its  website  (http^/Zwww.cftc.gov)  that  lists  rules  . 
that  the  Commission  is  considering  or  will  consider 
in  the  near  future. 
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Commodity  Futures  Trading  Commission — Final  Rule  Stage  (Continued) 


Sequence 
Numtwr 


3932 
3933 


Title 


Custonner  klentifwation  Program  for  Futures  Commissnn  Merchants  and  Introducing  Brokers 
Reporting  Levels  for  Large  Trader  Reports;  TRAKRS  


ComrTKxlity  Futures  Trading  Commission — Long-Temi  Actions 


Sequence 
Number 


3934 
3935 
3936 


Title 


Commodity  Futures  Trading  Commission — Completed  Actions 


Sequence 
Numt)er 


3937 
3938 
3939 


Title 


ComrTKxJity  Futures  Trading  Commission — Discontinued  Entries 


Regulatkx) 

Identificatkxi 

Number 


3038-AB73 


Title 


Authority  To  Modify  Security  Futures  Product  Listing  Standards 


Date 


06/25/2002 


Regulation 

Identification 

Numt)er 


3038-AB90 
3038- AB91 


PuWk:  Reporting  by  Operators  of  Certain  Large  Commodity  Pools— Regulations  4.7,  4.12,  and  4.27 

Trade  Optkms  on  Enumerated  Agricultural  Commodities  

Exemptkw  From  Compliance  With  the  Criterion  for  Linked  and  (Coordinated  Clearing 


Regulatnn 

IdentifKatkm 

Number 


3038-AB40 
3038-AB61 
3038-AB72 


Margin  Requirements  for  Secufity  Futures  Products 

Avoidance  of  Duplicative  or  Ckinflicting  Regulations  Applicable  to  Dual  Registrants 
Cash  Settlement  and  Regulatory  Halts  Required  for  Security  Futures  Products  


Regulatkxi 

IdentifKatkxi 

Number 


3038- AB71 
3038- AB76 
3038- AB86 


Comments 


Withdrawn 


Commodity  Futures  Trading  Commission  (CFTC) 


Proposed  Rule  Stage 


3921.  DENOMINATION  OF  CUSTOMER 
FUNDS  AND  LOCATION  OF 
DEPOSITORIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  la:  7  USC  2; 

7  USC  5;  7  USC  6a  to  6d;  7  USC  6f 
to  6g;  7  USC  12a;  7  USC  19 

CFR  Citation:  17  CFR  1.32;  17  CFR 
1.49 

Legal  Deadline:  None 

AlMtract:  The  Commission  is 
requesting  public  comment  on 
proposed  rules  that  would  permit 
futures  commission  merchants  and 
derivatives  clearing  organizations, 
under  certain  conoQtions,  to  deposit 
customer  funds  in  foreign  depositories 
and  in  certain  cxirrencies  other  than 
United  States  dollars.  The  Commission 
is  also  requesting  public  comment  on 


a  proposed  amendment  to  appendix  B 
of  its  bankruptcy  rules  that  would 
govern  the  distribution  of  property 
where  the  bankrupt  futures  commission 
merchant  or  derivatives  clearing 
organization  maintains  customer 
property  in  depositories  outside  the 
United  States  or  in  a  foreign  currency. 

Timetal>le: 


Action 


Date 


FR  CHa 


Concept  Ftelease 

NPRM 

NPRM  Comment 

Period  End 
FmalActkxi 


12/30/97  62  FR  67841 
08/13/02  67  FR  52641 
10/15A)2 

02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Aftectsd:  None 


Agency  Contact:  Michael  A.  Piracci, 

Attorney  Advisor,  Division  of  Clearing 

and  Intermediary  Oversight, 

Commodity  Futures  Trading 

Commission,  Three  Lafayette  Centre, 

1155  21st  Street  NW.,  Washington,  DC 

20581 

Phone:  202  418-5446 

Fax:  202  418-5536 

Email:  mpiracci@cftc.gov 

RIN:  3038-AB31 

3922.  MINIMUM  RNANCIAL 
REQUIREMENTS  FOR  FUTURES 
COMMISSION  MERCHANTS  AND 
INTRODUaNG  BROKERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  6f 

CFR  Citation:  17  CFR  1.17 

Legal  Deadline:  None 
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Proposed  Rule  Stage 


Abstract:  The  Commission  intends  to 
propose  amendments  to  Rule  1.17  that 
would  adopt  a  risk-based  capital 
requirement  for  futures  commission 
merchants. 

TbMtable: 


Action 


FR  Cita 


NPRM  11/00/02 

NPRM  Comment  12AXV02 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  ].  Smith, 
Deputy  Director,  Division  of  Clearing 
and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1121  21st  Street  NW.,  Washington,  DC 
20581 

Phone:  202  418-5495 
Email:  tsmith@cftc.gov 

BIN:  3038-AB64 

3923.  REGULATION  OF  HYBRID 
INSTRUMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  7  USC  1  et  seq,  as 
amended  by  PL  106-554,  114  Stat.  2763 

CFR  Citation:  Not  Yet  Determined 

(.egal  Deadline:  None 

Abstract:  The  Commission  is  required, 
after  consulting  with  and  obtaining  the 
concurrence  of  the  Board  of  Governors 
of  the  Federal  Reserve  System,  to 
prescribe  regulations  to  govern  hybrid 
instruments  if  it  determines  that  it  is 
in  the  public  interest  and  consistent 
with  the  Commodity  Exchange  Act,  and 
the  product  is  not  predominantly  a 
banking  product  under  the  test 
enumerated  in  title  IV  of  the 
Commodity  Futures  Modernization  Act 
of  2000.    . 

Timetable: 


Action 


FR  Cite 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Rsquirsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Elizabeth  L.  Ritter. 
Acting  Deputy  General  Counsel, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 


1155  21st  Street  NW.,  Washington,  DC 

20581 

Phone:  202  418-5120 

Fax:  202  418-5524 

Email:  erittei^ftc.gov 

RIN:  3038-AB69 

3924.  USE  OF  BROKER-DEALERS, 
DEPOSITORY  INSTITUTIONS,  AND 
FARM  CREDITING  SYSTEM 
INSTITUTIONS  AS  INTERMEDIARIES 
ON  DERIVATIVES  TRANSACTION 
EXECUTION  FACILITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1  et  seq,  as 
amended  by  PL  106-554,  114  Stat.  2763 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

At)Stract:  The  Commission  is  required 
to  coordinate  with  the  Securities  and 
Exchange  Commission,  the  Secretary  of 
the  Treasury  and  Federal  banking 
regulators  (including  the  Farm  Credit 
Administration)  in  adopting  rules  and 
taking  any  other  appropriate  action  to 
implement  the  provisions  of  the 
Commodity  Futures  Modernization  Act 
of  2000  relating  to  the  use  of  broker- 
dealers,  depository  institutions,  and 
farm  credit  system  institutions  as 
intermediaries  on  derivatives 
transaction  execution  facilities. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Elizabeth  L.  Ritter, 

Acting  Deputy  General  Counsel, 

Conunodity  Futures  Trading 

Commission,  Three  Lafayette  Centre, 

1155  21st  Street  NW.,  Washington,  DC 

20581 

Phone:  202  418-5120 

Fax:  202  418-5524 

Email:  eritter^ftc.gov 

RIN:  3038-AB70 

3925.  COMPUANCE  DATE  FOR 
SECURITY  FUTURES  PRODUCTS  TO 
BE  CLEARED  BY  A  CLEARING 
AGENCY  THAT  HAS  UNKED  AND 
COORDINATED  CLEARING  WITH 
OTHER  CLEARING  AGENOES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  7  USC  l  et  seq,  as 
amended  by  PL  106-554,  114  Stat.  2763 


CFR  Citation:  Not  Yet  Determined 

Legal  Deadllr>e:  None 

Abstract:  The  Commission  and  the 
Seciirities  and  Exchange  Commission 
are  required  to  joindy  publish  in  the 
Federal  Register  a  notice  of  the 
compliance  date  for  requiring  security 
futures  products  to  be  cleared  by  a 
clearing  agency  that  has  in  place 
provisions  for  linked  and  coordinated 
clearing  with  other  clearing  agencies 
that  clear  security  futures  products  to 
be  purchased  on  one  market  and  offset 
on  £mother  market  that  trades  such 
product  within  165  days  of  the 
compliance  date. 

Timetabis: 


Action 


Date  FR  Cite 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 

Required:  No 

Govemmisnt  Levels  Affected:  None 

Agency  Contact:  Elizabeth  L.  Ritter, 

Acting  Deputy  General  Counsel, 

Commodity  Futures  Trading 

Commission,  Three  Lafayette  Centre, 

1155  21st  Street  NW..  Washington,  DC 

20581 

Phone:  202  418-5120 

Fax:  202  418-5524 

Email:  eritter@cftc.gov 

RIN:  3038-AB74 

3926.  OFFERING  AND  SELUNG 
SECURITY  FUTURES  PRODUCTS 
TRADED  ON  FOREIGN  BOARDS  OF 
TRADE  TO  UNITED  STATES 
PERSONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  1  et  seq,  as 
amended  by  PL  106-554,  114  Stat.  2763 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Commission  and  the 
Securities  and  Exchange  Commission 
are  required  to  jointly  issue  rules, 
regulations,  or  orders  as  are  necessary 
and  appropriate  to  permit  the  offer  and 
sale  of  security  futures  products  traded 
on  or  subject  to  the  rules  of  a  foreign 
board  of  trade  to  United  States  persons. 

Tlmstabte: 


Action 


FR  CHe 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 
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Proposed  Rule  Stage 


Agency  Contacfc  Elizabeth  L.  Ritter, 

Acting  Deputy  General  Counsel, 

Commodity  Futures  Trading 

Commission,  Three  La&iyette  Centre, 

1155  21st  Street  NW.,  Washington,  DC 

20581 

Phone:  202  418-5120 

Fax:  202  418-5524 

Email:  eritter@cftc.gov 

RIN:  3038-AB75 


3927.  REQUIREMENTS  FOR  FOREIGN 
STOCK  INDEX  COKTRACTS  TO 
QUALIFY  AS  NON-NARROW-BASED 
INDICES 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  7  USC  l  et  seq,  as 
amended  by  PL  106-554,  114  Stat.  2763 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  Other,  Statutory, 

December  21,  2001,  Prior  to 

12/21/2001. 

Within  one  year  after  the  date  of 

enactment  of  the  Commodity  Futures 

Modernization  Act  of  2000. 

Abstract.  The  Commission  and  the 
Securities  and  Exchange  Commission 
are  required  to  jointly  adopt  rides  and 
regiilations  that  set  forth  the 
requirements  for  foreign  stock  index 
contracts  to  qualify  as  non-narrow- 
based  indices. 

Timslabis: 


Action 


FR  CNb 


NPRM  01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemmsnt  Levels  Affsctad:  None 

Agsncy  Contact:  Elizabeth  L.  Ritter, 
Acting  Deputy  General  Counsel, 
Conunodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 


1155  21st  Street  NW.,  Washington.  DC 

20581 

Phone:  202  418-5120 

Fax:  202  418-5524 

Email:  eritter^ftc.gov 

RIN:  3038-AB78 

3928:  e  AIXOCATION  OF  BUNCHED 
ORDERS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  7  USC  l  et  seq,  as 
amended  by  PL  106-554,  114  Stat.  2763 

CFR  Citation:  17  CFR  1.35 

Legal  Deadline:  None 

AlMtract:  The  Commission  intends  to 
propose  procedures  for  streamlining  the 
allocation  of  bunched  orders  for  futures 
and  commodity  option  trades,  as  well 
as  the  associated  recordkeeping 
requirements.  The  proposal  was 
referred  to  in  the  Commission's 
intermediaries  study,  and  it  addresses 
concerns  regarding  the  possibility  of 
firaud  and  money-laimdering  activities. 


Email:  caimmings@cftc.gov 
RIN:  3038-AB93 

3929.  •  TREATMENT  OF  FOREIGN 
FUTURES  OR  FOREIGN  OPTIONS 
SECURED  AMOUNT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  6 

CFR  Citation:  17  CFR  30.7 

Legal  Deadline:  None 

AlMtract:  The  Commission  intends  to 
propose  an  amendment  to  Rule  30.7  to 
provide  that  a  futures  commission 
merchant  that  holds  funds  on  behalf  of 
customers  for  trading  futures  and 
options  on  foreign  markets  may  invest 
such  funds  in  certain  permitted 
investments.  The  proposal  would 
establish  investments  that  are 
comparable  to  the  investments  that  a 
futures  conunission  merchant  may 
make  with  customer  funds  deposited 
for  trading  on  United  States  markets 
pursuant  to  Rule  1.25. 


Dal* 

FROM* 

•  •••■"""■•■"• 

Action 

Dale 

FR  OH* 

NPRM 

11AXV02 

NPRM  Comment 

01AXV03 

NPRM 

03/00/03 

Period  End 

NPRM  Comment 

06/00/03 

Final  Action 

03WV03 

Period  End 

Regulatory  FlexHaillty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agsncy  Contact  Christopher  Ward 
Cummings,  Special  Counsel,  Division 
of  Clearing  and  Intermediary  Oversight. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW..  Washington,  DC 
20581 

Phone:  202  418-5445 
Fax:  202  418-5536 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  J.  Smith, 
Deputy  Director,  Division  of  Clearing 
and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1121  21st  Street  NW.,  Washington,  DC 
20581 

Phone:  202  418-5495 
Email:  tsmith@cftc.gov 

RIN:  3038-AB96 


Commodity  Futures  Trading  Comniission  (CFTC) 


Hnai  Rule  Stage 


3930.  PERFORMANCE  DISCLOSURES 
FOR  COMMODrTY  TRADING 
ADVISORS  AND  COMMODITY  POOL 
OPERATORS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  7  USC  6n;  7  USC  6o; 

7  USC  12a 

CFR  Citation:  17  CFR  4.25;  17  CFR 
4.35 


Legal  Deadline:  None 


AlMtract:  The  Commodity  Futures 
Trading  Commission  is  proposing 
amendments  to  the  requirements 
concerning  the  presentation  of  rate  of 
return  data  by  commodity  trading 
advisors  and  commodity  pool 
operators.  The  Commission's  proposed 
rules  address  computational  and 
disclosure  matters  relating  to 


participating  in  commodity  trading 
advisor  programs  on  a  partially  funded 
basis. 


Action 


FR  ON* 


ANPRM 
ANPRM  Comment 

Period  End 
NPFtM 


06/18/98  63  FR  33297 
09/16/96 

08/02/99  64  FR  41843 
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CFTC 


Rnal  Rule  Stage 


Action D1>  F«  Cite 

NPRM  Comment  1 0/01  /99 

Period  End 
Final  Action  11AXV02 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  B.  Wassennan. 

Associate  Director.  Division  of  Clearing 

and  Intermediary  Oversight, 

Commodity  Futures  Trading 

Commission,  Three  Lafayette  Centre, 

1155  21st  Street  NW.,  Washington,  DC 

20581 

Phone:  202  418-5092 

Fax:  202  418-5528 

Email:  rwasserman@cftc.gov 

RIN:  3038-AB39 

3931.  REGISTRATION  EXEMPTIONS 
PERTAINING  TO  THE  OFFER  AND 
SALE  OF  FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  CONTRACTS  TO 
CUSTOMERS  LOCATED  IN  THE 
UNITED  STATES 
Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  7  USC  2(a)(1)(A):  7 
use  6(b):  7  USC  6c 

CFR  CHatfcMi:  17  CFR  30.1;  17  CFR 
30.4:  17  CFR  30.10 

Legal  Deadline:  None 

Abstract:  The  Commission  proposes  to 
codify  some  of  the  interpretations  and 
positions  that  its  staff  has  taken 
regarding  registration  requirements 
under  part  30  of  the  Commission's 
rules,  which  governs,  generally,  the 
solicitation  and  sale  of  foreign  futures 
and  foreign  options  contracts  to 
customers  located  in  the  United  States. 
The  Commission  proposes  to  modify 
Rule  30.4(a)  by  clarifying  that  foreign 
futures  and  options  brokers,  including 
those  with  U.S.  bank  branches,  are  not 
required  to  register  as  futures 
commission  merchants  (FCMs) 
pursuant  to  Rule  30.4,  or  seek  Rule 
30.10  relief,  if  they  foil  generally  into 
the  following  categories:  (1)  those  that 
carry  customer  omnibus  accounts  for 
U.S.  FCMs;  (2)  those  that  carry  U.S. 
affiliate  accoimts  that  are  proprietary  to 
the  foreign  futures  and  options  broker; 
and  (3)  those  that  carry  U.S.  accounts 


that  are  proprietary  to  a  U.S.  FCM.  In 
addition,  proposed  Rule  30.10(a)  will 
specify  representations  that  must  be 
made  by  a  foreign  futures  and  options 
broker  that  has  U.S.  bank  branches  in 
order  to  obtain  a  Rule  30.10 
comparability  exemption  or  to  come 
within  the  registration  exception  of 
Rule  30.4. 

Timetable: 


Timetable: 


Action                           Dste          FR  Cite 

NPRM 

08/26/99  64  FR  46613 

NPRM  Comment 

10/25/99 

Period  End 

Final  Action 

12/00A)2 

Final  Action  Effective 

02/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Susan  A.  Elliott, 

Attorney  Advisor,  Division  of  Clearing 

and  Intermediary  Oversight, 

Conmiodity  Futures  Trading 

Commission,  Three  Lafayette  Centre, 

1155  21st  Street  NW.,  Washington,  DC 

20581 

Phone:  202  418-5464 

Fax:  202  418-5528 

Email:  selliott@cftc.gov 

RIN:  3038-AB45 


3932.  •  CUSTOMER  IDENTIHCATION 
PROGRAM  FOR  FUTURES 
COMMISSION  MERCHANTS  AND 
INTRODUCING  BROKERS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  107-56,  sec  326, 
codified  at  31  USC  5318(1) 

CFR  Citation:  31  CFR  103;  31  CFR  123; 
17  CFR  1 

Legal  Deadline:  NPRM,  Statutory. 
October  25.  2002. 

AlMtract:  The  Department  of  the 
Treasury  and  the  Commodity  Futures 
Trading  Commission  are  required  to 
jointly  prescribe  regulations  relating  to 
customer  identification  programs  for 
futures  commission  merchants  and 
introducing  brokers. 


Action 


Date 


FR  Cite 


NPRM  07/23/02  67  FR  48328 

Comment  Period  End    09/06/02 
Final  Action  12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Office  Of  General 

Counsel.  Commodity  Futures  Trading 

Commission,  Three  Lafayette  Centre, 

1155  21st  Street  NW..  Washington,  DC 

20581 

Phone:  202  418-5120 

Fax:  202  418-5524 

Email:  ogc@cftc.gov 

RIN:  3038-AB90 

3933.  •  REPORTING  LEVELS  FOR 
LARGE  TRADER  REPORTS;  TRAKRS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  7  USC  6g;  7  USC  6i: 

7  USC  7;  7  USC  7a;  7  USC  12a 

CFR  Citation:  17  CFR  15.03 

Legal  Deadline:  None 

Abstract:  The  Commission  is  proposing 
to  amend  part  15  of  its  rules.  17  CFR 
part  15,  to  establish  a  reporting  level 
for  TRAKRS  futures  contracts  to  be 
traded  on  the  Chicago  Mercantile 
Exchange. 

Timetable: 


Action 


Date 


FR  Cite 


NPrtM 

NPRM  Comment 

Period  End 
Final  Action 


08/05/02  67  FR  50608 
09/04A)2 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Gary  J.  Martinaitis, 
Deputy  Associate  Director,  Market 
Surveillance  Section,  Division  of 
Market  Oversight,  Commodity  Futures 
Trading  Commission 
Phone:  202  418-5260 
Fax:  202  418-5527 
Email:  gmartinaitis@cftc.gov 

RIN:  3038-AB91 
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Commodity  Futures  Trading  Commission  (CFTC) 


Long-Term  Actions 


3934.  PUBLIC  REPORTING  BY 
OPERATORS  OF  CERTAIN  LARGE 
COMMODITY  POOLS— REGULATIONS 
4.7,  4.12,  AND  4.27 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  17  CFR  4.7;U7  CFR  4,12; 
17  CFR  4.27  (Proposed) 

Timetable: 


Action 


FR  Cite 


04/17/00  65  FR  20395 
06/16/00 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemtined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tobey  Kaczensky 

Phone:  202  418-5460 

Fax:  202  418-5520 

Email:  tkaczensky@cftc.gov 

RIN:  3038-AB40 


3935.  TRADE  OPTIONS  ON 
ENUMERATED  AGRICULTURAL 
COMMODITIES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  17  CFR  32.13 

Timetabia: 


Action 


Dale         FR  Cite 


12/13/00  65  FR  77838 
12/28/00 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Paul  M.  Architzel 
Phone:  202  418-5260 
Fax:  202  418-5527 
Email:  parchitzel@)cftc.gov 

Nancy  E.  Yanofsky 
Phone:  202  418-5292 
Fax:  202  418-5567 


Email:  nyan0fi5kydcftc.gov 
RIN:  3038-AB61 


3936.  EXEMPTION  FROM 
COMPLIANCE  WITH  THE  CRITERION 
FOR  LINKED  AND  COORDINATED 
CLEARING 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 


Timetable: 


Action 


FR  CH* 


NPRM  12/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Elizabeth  L.  Ritter 
Phone:  202  418-5120 
Fax:  202  418-5524 
Email:  eritter@cftc.gov 

RIN:  3038-AB72 


Commodity  Futures  Trading  Commission  (CFTC) 


Completed  Actions 


3937.  MARGIN  REQUIREMENTS  FOR 
SECURITY  FUTURES  PRODUCTS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  17  CFR  41.43  to  41.48 

Completed: 


Reason 


Dale         FR  Cite 


Final  Action  08/14/02  67  FR  53145 

Final  Action  Effective    09/1 3/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemntent  Levels  Affected:  None 

Agency  Contact:  Elizabeth  L.  Ritter 
Phone:  202  418-5120 
Fax:  202  418-5524 
Email:  erittei@cftc.gov 

RIN:  3038-AB71 


3938.  AVOIDANCE  OF  DUPLICATIVE 
OR  CONFUCTING  REGULATIONS 
APPUCABLE  TO  DUAL 
REGISTRANTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  17  CFR  1.3;  17  CFR  1.55; 
17  CFR  41.41;  17  CFR  190 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action  09/1 3«)2  67  FR  58284 

Final  Action  Effective    09/1 3/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

AgeiKy  Contact  Elizabeth  L.  Ritter 
Phone:  202  418-5120 
Fax:  202  418-5524 
Email:  eritter@cftc.gov 

RIN:  3038-AB76 


3939.  CASH  SETTLEMENT  AND 
REGULATORY  HALTS  REQUIRED 
FOR  SECURITY  FUTURES  PRODUCTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  17*CFR  41.25;  17  CFR 
41.1 

Completed:      


Reason 


Date 


FR  Cite 


Final  Action  05/24/02  67  FR  36739 

Final  Action  Effective    06/24/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  i^evels  Affected:  None 

Agency  Contact:  Richard  A.  Shilts 
Phone:  202  418-5260 
Fax:  202  418-5527  * 

Email:  rshilts@cftc.gov 

RIN:  3038-AB86 

[FR  Doc.  02-25196  Filed  12-06-02;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY  COMMISSION  (CPSC) 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Ch.  II 

Semiannual  Regulatory  Agenda 

agency:  Consumer  Product  Safety 

Commission. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  In  this  document,  the 
Commission  publishes  its  semiannual 
regulatory  flexibility  agenda.  In 
addition,  this  document  includes  an 
agenda  of  regulatory  actions  the 
Commission  expects  to  be  under 
development  or  review  by  the  agency 
during  the  next  year.  This  document 
meets  the  requirements  of  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12866. 

DATES:  The  Commission  welcomes 
comments  on  each  subject  area  of  the 
agenda,  particularly  from  small  entities. 
Written  comments  concerning  the 
agenda  should  be  received  in  the  Office 
of  the  Secretary  by  December  31,  2002. 

ADDRESSES:  Comments  on  the  regulatory 
flexibility  agenda  should  be  mailed  to 
the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington.  IX:  20207-0001;  telephone 
(301)  504-0800.  or  delivered  to  the 
Office  of  the  Secretary.  Room  502.  4330 
East-West  Highway.  Bethesda.  MD 
20814-4423.  Comments  should  be 
captioned  "Regulatory  Flexibility 
Agenda."  Comments  may  also  be  filed 
by  telefacsimile  to  (301)  504-0127,  or  by 
e-mail  to  cpsc-os@cpsc.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  agenda  in 
general,  contact  Stephen  Lemberg, 
Office  of  the  General  Counsel, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207-0001,  telephone 
(301)  504-0980,  ext.  2218.  For  further 
information  regarding  a  particular  item 
on  the  agenda,  consult  the  individual 
listed  in  the  column  headed  "Contact" 
for  that  particular  item. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601-612)  contains  several 
provisions  intended  to  reduce 
unnecessary  and  disproportionate 
regulatory  requirements  on  small 
businesses,  small  governmental 
organizations,  and  other  small  entities. 
Section  602  of  the  RFA  (5  U.S.C.  602) 
requires  each  agency  to  publish  twice 
each  year  a  regulatory  flexibility  agenda 
containing  a  brief  description  of  the 
subject  area  of  any  rule  expected  to  be 
proposed  or  promulgated  that  is  likely 
to  have  a  "significant  economic  impact" 
on  a  "substantial  number"  of  small 
entities.  The  agency  must  also  provide 
a  summary  of  the  nature  of  the  rule,  and 
a  schedule  for  acting  on  each  rule  for 
which  the  agency  has  issued  a  notice  of 
proposed  rulemaking. 

The  regiilatory  flexibility  agenda  is 
also  required  to  contain  the  name  and 
address  of  the  agency  official 
knowledgeable  about  the  items  listed. 
Further,  agencies  are  required  to 
provide  notice  of  their  agendas  to  small 
entities  and  to  solicit  their  comments  by 
direct  notification,  or  by  inclusion  in 


publications  likely  to  be  obtained  by 
such  entities. 

Additionally,  Executive  Order  12866 
requires  each  agency  to  publish  twice 
each  year  a  regulator}'  agenda  of 
regulations  under  development  or 
review  during  the  next  year,  and  states 
that  such  an  agenda  may  be  combined 
with  the  agenda  published  in 
accordance  with  the  RFA.  The 
regulatory  flexibility  agenda  published 
below  lists  the  regulatory  activities 
expected  to  be  under  development  or 
review  during  the  next  12  months.  This 
agenda  also  includes  regulatory 
activities  that  have  been  completed  by 
the  Commission  prior  to  publication.  It 
includes  all  such  activities,  whether  or 
not  they  may  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

The  agenda  contains  a  brief 
description  and  summary  of  each 
regulatory  activity,  including  the 
objectives  and  legal  basis  for  each;  an 
approximate  schedule  of  target  dates, 
subject  to  revision,  for  the  development 
or  completion  of  each  activity,  and  the 
name  and  telephone  number  of  a 
knowledgeable  agency  official 
concerning  particular  items  on  the 
agenda.  All  agency  contacts  have  the 
same  address:  Consumer  Product  Safety 
Commission.  Washington,  DC  20207- 
0001. 

Dated:  September  11.  2002. 
Todd  Stevenson, 

Secretary.  Consumer  Product  Safety 
Commission. 


Consumer  Product  Safety  Commission — Prerule  Stage 


Sequence 
Number 


3942 
3943 
3944 

3945 
3946 

3947 


Amendment  of  the  Standard  tor  the  Flammabdity  of  Clolhing  Textiies 

Petition  HP  99-1  for  a  Ban  of  Polyvinyl  Chloride  in  Toys  and  Other  Products  Intended  for  Children  Five  Years  of 
Age  and  Under 

Petition  HP  00-2  Requesting  a  Rule  Declaring  htatural  Rubber  Latex  a  Strong  Sensitizer 

Petition  HP  01-1  Requesting  Development  of  PerformarKe  Standard  for  Bicycle  Handtebars 

Petition  HP  01-03  Requesting  a  Ban  on  Use  of  Chromated-Copper-Arsenate  (CCA)  Treated  Wood  in  Playground 
Equipment 

Petition  CP  01-01  Requesting  Rule  Requiring  Product  Registration  Cards  (or  Products  Intended  tor  Chikften „... 

Petition  CP  02-3  Requesting  Standard  for  Hunting  Tree  Stands  and  Ban  of  Waist  Bell  Restraints  Used  With  Hunt- 
ing Tree  Stands  

Petition  CP  02-2  Requesting  Rule  to  Require  Performance  Standard  for  Auxiliary  Hazard  Lighting  Systems  on 
SrxMvmobiles 


Regulation 

Identification 

IMumber 


3041-AB68 

3041 -ABTg 
3041 -ABBS 
3041-AB94 

3041-AB97 
3041-AB96 

3041-AC07 

3041-AC09 
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Consumer  Product  Safety  Commissior>— Proposed  Rule  Stage 


Sequence 
Numt)er 


3948 
3949 
3950 
3951 


Title 


Flammat>ility  Standard  for  Upholstered  Furniture 

Amendment  of  Safety  Regulations  for  Cribs  

Portable  Bed  Rails  

Proposed  Rule  on  Baby  Bath  Seats 


Regulation 

Identification 

Number 


,3041-AB35 
3041-AB67 
3041-AB91 
3041-AC03 


Consumer  Product  Safety  Commission— Final  Rule  Stage 


Sequence 
Number 


3952 
3953 


Title 


Proposed  Ban  of  Candles  With  Lead-ContAining  Wicks  and  Wicks  SoW  for  Candle-Making  That  Contain  Lead  ... 
Proposed  Rule  Exempting  Certain  Model  Rocket  Propellant  Devk»s  For  Use  With  Lightweight  Surface  Vehkdes 


Regulatton 

ldentifk:atkxi 

Numt>er 


3041-AB96 
3041 -ACOO 


Consumer  Product  Safety  Commission — Long-Term  Actions 


Sequence 
Numtier 


3954 

3955 
3956 

3957 


Title 


Petition  CP  02-01  Requesting  Rule  Adopting  ASTM  F400,  Safety  Standard  For  Lighters  as  a  Consumer  Product 
Safety  Standard  

Proposed  Standard  To  Address  Open-Flame  Ignition  of  Mattresses/Bedding  

Test  Method  for  Determining  Applkability  of  Cauttonary  Labeling  and  ChikJ-Resistant  Packaging  to  Hydrocarbon-, 
Containing  Products  in  Spray  Packaging 

Standards  of  Conduct  for  Outskle  Attorneys  PractkHng  Before  the  Consumer  Product  Safety  Commisston 


Regulatton 

Identificatton 

Numtwr 


3041-AC01 
3041-AC02 

3041 -ACOS 
3041-AC06 


Consumer  Product  Safety  Commission — Completed  Actions 


3958 
3959 


Baby  Walkers 

Rulemaking  to  Exempt  Hormone  Replacement  Therapy  Products  From  Special  Packaging  Requirements 


3041-AB40 
3041-AC04 


Consumer  Product  Safety  Commission  (CPSC) 


Preruie  Stage 


X 


3940.  AMENDMENT  OF  THE 
STANDARD  FOR  THE  FLAMMABIUTY 
OF  CLOTHING  TEXTILES 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  1191, 
Flammable  Fabrics  Act 

CFR  Citation:  16  CFR  1610 

Legal  Deadline:  None 

Abstract:  The  Standard  for  the 
Flammability  of  Clothing  Textiles 
prohibits  the  manufacture,  importation, 
or  sale  of  clothing,  and  fabrics  and 
related  materials  intended  for  use  in 


clothing,  which  are  dangerously 
flammable  because  of  rapid  and  intense 
burning.  The  standard  prescribes  the 
apparatus,  procedure,  and  criteria  to  be 
used  for  testing  to  determine 
compliance  with  that  standard.  The 
standard  was  made  mandatory  by  the 
Flammable  Fabrics  Act  of  1953  (Pub. 
L.  83-88,  67  Stat.  Ill;  June  30,  1953). 
Some  of  the  equipment  and  procedures 
specified  by  the  standard,  particularly 
those  for  laundering  and  cleaning  of 
test  specimens,  have  become  obsolete, 
unavailable,  or  unrepresentative  of 
current  practices.  The  staff  prepared  a 
briefing  package  describing 
modifications  of  the  standard  that  may 


be  needed  to  assure  that  the  test  in  the 
standard  is  conducted  with  equipment 
and  procedures  representative  of 
conditions  to  which  garments  currently 
are  exposed.  After  consideration  of  the 
briefing  package,  the  Commission 
decided  to  begin  a  proceeding  for 
amendment  of  the  standard. 

Timetable: 


Aetiofi 


FR  CHa 


Staff  Sent  Briefing 

Package  to 

Commisston 
Commission  Deciston 
ANPRM 


06/11/02 

08/28/02 

09/.12/02  67  FR  57770 
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CPSC 


Prerule  Stage 


Action 


FR  cm 


11/12/02 
To  Be  Determined 


ANPRM  Comment 

Period  End 
Staff  Sends  Briefing 

Package  to 

Commission 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Margaret  L.  Neily, 

Project  Manager.  Consumer  Product 

Safety  Commission,  Directorate  for 

Engineering  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0508 

Email:  mneily@cpsc.gov 

RIN:  3041-AB68 

3941.  PETITION  HP  99-1  FOR  A  BAN 
OF  POLYVINYL  CHLORIDE  IN  TOYS 
AND  OTHER  PRODUCTS  INTENDED 
FOR  CHILDREN  RVE  YEARS  OF  AGE 
AND  UNDER 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  AuttMrity:  15  USC  1261  to  1278. 
Federal  Hazardous  Substances  Act 

CFR  Citation:  16  CFR  1500 

Legal  Deadline:  None 

At>stract:  The  National  Environmental 
Trust  and  11  other  organizations 
petitioned  the  Commission  to  ban 
polyvinyl  chloride  (PVC)  in  toys  and 
other  articles  intended  for  the  use  of 
children  5  years  and  under,  based  upon 
concerns  they  have  about  the  potential 
for  health  risks  from  phthalates 
(especially  diisononyl  phthalate 
(DINP)),  lead,  and  cadmium  that  can 
be  in  PVC.  A  Federal  Register  notice 
was  issued  on  December  22,  1998. 
requesting  comment  on  the  petition. 
Conunents  were  received. 

The  Conunission  established  a  Chronic 
Hazard  Advisory  Panel  (CHAP)  of 
independent  scientists  to  study  issues 
related  to  the  chronic  toxicity  and  risk, 
including  the  risk  of  cancer,  associated 
with  exposure  to  DINP  in  children's 
PVC  products.  The  CHAP  submitted  its 
report  to  the  Commission  on  June  15, 
2001.  The  Conunission  has  completed 
an  extensive  exposure  study  to  obtain 
a  broader  range  of  data  from  which  to 
better  define  the  amount  of  time 
children  mouth  products  that  could 
contain  phthalates.  The  staff  sent  a 


briefing  package  to  the  Commission  in 
September  2002.  The  Commission  will 
then  decide  whether  to  grant,  deny,  or 
defer  the  petition. 

Timetable: 


Action 


FR  Oil* 


Notice  Advising  of  12/22/96  63  FR  70756 

Receipt  of  Petition 
Initiated  Fomiatlon  of    02/16/99 

CHAP 
Comment  Period  End    02/22/99 
Awarded  Contract  for    09/30/99 

Child  Ot)servation 

Study 
First  fWleeting  of  CHAP  05/10/00 
Second  f^^eeting  of        06/20/00 

CHAP 
Third  Meeting  of  09/ 1 2/00 

CHAP 
CHAP  Sent  Report  to    06/15/01 

Commission 
Staff  Sends  Bnefing       09/23/02 

Package  to 

Commission 
Commission  Decision    11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Marilyn  L.  Wind 

Ph.D.,  Project  Manager,  Consumer 

Product  Safety  Commission,  Directorate 

for  Health  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0477 

Email:  mwind@cpsc.gov 

RIN:  3041-AB79 

3942.  PETITION  HP  00-2  REQUESTING 
A  RULE  DECLARING  NATURAL 
RUBBER  LATEX  A  STRONG 
SENSITIZER 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttiority:  5  USC  553(e), 
Administrative  Procedure  Act;  15  USC 
1261,  Federal  Hazardous  Substances 
Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AtMtract:  A  petition  from  Debi  Adkins, 
Editor,  Latex  Allergy  News,  requests 
that  the  Commission  issue  a  rule 
declaring  that  natural  rubber  latex 
(NRL)  and  products  containing  NRL  are 
strong  sensitizers  under  the  Federal 
Hazardous  Substances  Act  (FHSA)  and 
requiring  labeling.  NRL  is  in  such 


consumer  products  as  gloves, 
adhesives,  shoes,  balloons,  pacifiers, 
and  carpet  backing,  as  well  as  many 
medical  products.  The  petitioner  states 
that  a  portion  of  the  population  has 
developed  an  allergy  to  latex  that  can 
be  debilitating,  even  causing  death.  On 
March  21,  2000,  the  Commission 
published  a  notice  in  the  Federal 
Register  to  solicit  comments  on  the 
petition  from  all  interested  persons.  On 
May  24,  2000,  at  the  request  of  several 
persons,  the  Commission  published  a 
notice  extending  the  original  due  date 
for  comments  of  May  22,  2000  for  30 
days  to  June  21,  2000.  Eighty-four 
conunents  were  received.  The  staff  is 
preparing  a  briefing  package  for 
consideration  by  the  Commission. 
Before  finalizing  the  briefing  package, 
the  staff  plans  to  ask  outside  experts 
to  review  the  staffs  assessment  of  the 
health  effects  related  to  latex. 

Timetable: 


Action 


Date 


FR  Cite 


03/02/00 

03/21/00  65  FR  15133 

05/22/00 

05/24/00  65  FR  33525 


Petition  Docketed 

Notice 

Comment  Period  End 

Comment  Period 

Extended 
Comment  Period  End    06/21/00 
Expert  Assessment       12/00/02 

Completed 
Staff  Sends  Bnefing  To  Be  Defennined 

Package  to 

Commission 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Suzanne  Barone 

Ph.D..  Project  Manager,  Consumer 

Product  Safety  Commission,  Directorate 

for  Health  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0477 

Email:  sbarone@cpsc.gov 

RIN:  3041-AB88 


3943.  PETITION  HP  01-1  REQUESTING 
DEVELOPMENT  OF  PERFORMANCE 
STANDARD  FOR  BICYCLE 
HANDLEBARS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  5  USC  553(e), 
Administrative  Procedure  Act;  15  USC 
1261,  Federal  Hazardous  Substances 
Act 


CPSC 


Prerule  Stage 


CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  A  petition  from  Flaura 
Koplin  Winston,  M.D.,  Ph.D.,  Director, 
Trauma  Link:  The  Interdisciplinary 
Pediatric  Injury  Control  Research 
Center,  Children's  Hospital  of 
Philadelphia,  requests  that  the 
Commission  develop  a  performance 
standard  for  bicycle  handlebars 
regarding  energy  dissipation  and 
distribution  during  impact.  The  request 
was  docketed  as  a  petition  on  January 
23,  2001.  A  notice  requesting  conunent 
on  the  petition  was  published  in  the 
Federal  Register  on  February  14.  2001. 
The  initial  comment  period  closed  on 
April  16,  2001.  The  comment  period 
was  extended  to  May  16,  2001.  The 
staff  is  preparing  a  briefing  package  for 
Commission  consideration  as  to 
whether  to  grant,  deny,  or  defer  the 
petition. 

Timetable: 


Action 


Date         FR  Cite 


Petition  Docketed  01/23/01 

Notice  02/14/01   66  FR  10273 

Comment  Period  End  04/16/01 

Notk»  04/16/01   66  FR  19429 

Comment  Period  End  05/1 6/01 

Staff  Sends  Briefing  10/31/02 

Package  to 

Commission 

Commission  Decision  1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Barbara  J.  Jacobson, 
Directorate  for  Health  Sciences, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207 
Phone:  301  504-0477 
Email:  bjacobson@cpsc.gov 

RIN:  3041-AB94 


3944.  PETITION  HP  01-03 
REQUESTING  A  BAN  ON  USE  OF 
CHROMATED-COPPER-ARSENATE 
(CCA)  TREATED  WOOD  IN 
PLAYGROUND  EQUIPMENT 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Autfiority:  15  USC  1262,  Federal 
Hazardous  Substance  Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 


Abstract:  A  petition  from  the 
Environmental  Working  Group  and 
Healthy  Building  Network,  docketed 
June  20,  2001,  requests  tha'  the 
Conunission  enact  an  immediate  ban  on 
the  use  of  chromated  copper  arsenate 
(CCA)  treated  wood  in  playground 
equipment.  This  treatment  is  used  as 
a  pesticide  in  the  wood.  The  petitioners 
assert  that  a  ban  is  necessary  because 
recent  research  has  shown  that  arsenic 
is  more  carcinogenic  than  was 
previously  recognized,  and  is  present 
at  significant  concentrations  on  CCA 
treated  wood  and  in  underlying  soil. 
They  further  assert  that  the  health  risks 
posed  by  this  wood  are  greater  than 
was  previously  recognized,  and  that 
past  risk  assessments  were  incomplete. 
On  July  13,  2001,  the  Commission 
published  a  notice  in  the  Federal 
Register  to  solicit  comments  on  the 
petition.  The  60-day  comment  period 
ended  on  September  11,  2001.  The 
petitioners  also  requested  that  the 
Conunission  review  the  safety  of  CCA 
treated  wood  for  general  use.  Such  a 
review  would  not  require  rulemaking 
to  implement.  Therefore,  the  request 
was  not  docketed.  Commission  staff  is 
reviewing  comments  received  on  the 
petition  and  is  conducting  studies  to 
obtain  exposure  data  to  assess  possible 
health  risks  to  children  from  the  use 
of  CCA-treated  wood  in  playground 
equipment.  The  Conference  report 
accompanying  the  Commission's  FY 
2002  appropriation  directed  the  CPSC 
to  submit  a  report  to  Congress  on  its 
work  on  CCA  treated  wood  and  steps 
taken  to  inform  state  and  local 
governments  of  that  work.  The  report 
was  submitted  to  the  appropriations 
committees  of  both  houses  of  Congress 
on  February  15,  2002.  Also,  in  February 
2002  the  USEPA  aimounced  that  the 
manufacturers  of  CCA  had  requested 
that  registrations  of  CCA  be  cancelled, 
effective  December  31,  2003.  The 
Commission  staff  is  currently  preparing 
an  options  briefing  package  for 
Conunission  consideration.  Before 
finalizing  the  briefing  package,  the  staff 
plans  to  ask  outside  experts  to  review 
the  staffs  risk  assessment  related  to 
CCA-treated  wood  in  playgroimd 
equipment. 

Timetable: 


Action 


Date         FR  Cits 


Petition  Docketed  06/20/01 

Notice  on  Petition  07/13/01   66  FR  36756 

Comment  Period  End  09/1 1  /01 

Notice  on  Protocols  09/20/01   66  FR  48428 


Action 


Date  FR  Cite 


Comment  Period  End    10/22/01 
Expert  Assessment       09/30/02 

Completed 
Staff  Sends  Briefing      1 1  /00/02 

Package  to  < 

Commission 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Patricia  Bittner, 
Project  Manager,  Consumer  Product 
Safety  Commission,  Directorate  for 
Health  Sciences,  Washington,  DC  20207 
Phone:  301  504-0477 
Email:  pbittner@cpsc.gov 

RIN:  3041-AB97 

3945.  PETITION  CP  01-01 
REQUESTING  RULE  REQUIRING 
PRODUCT  REGISTRATION  CARDS' 
FOR  PRODUCTS  INTENDED  FOR 
CHILDREN 

Priority:  Economically  Significant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  5  USC  553(e), 
Administrative  Procedure  Act;  15  USC 
2065(b),  Consumer  Product  Safety  Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  A  petition  from  the 
Consumer  Federation  of  America 
requests  that  the  Commission  issue  a 
rule  requiring  product  registration  cards 
with  everj'  product  intended  for 
children.  The  petitioner  asks  for  a  rule 
that  would  "require  manufacturers  (or 
distributors,  retailers,  or  importers)  of 
products  intended  for  children  provide 
along  with  every  product  a  Consiuner 
Safety  Registration  Card  that  allows  the 
purchaser  to  register  information, 
through  the  mail  or  electronically." 
This  would  enable  a  manufacturer  to 
contact  the  purchaser  if  the  product 
were  recalled  or  otherwise  presented  a 
safety  hazard.  On  August  1,  2001,  the 
Commission  published  a  notice  in  the 
Federal  Register  to  solicit  comments  on 
the  petition  from  all  interested  persons. 
The  comment  period  closed  on  October 
1,  2001.  The  staff  is  preparing  a  briefing 
package  for  consideration  by  the 
Commission.  The  Commission  has  been 
considering  how  best  to  improve  the 
effectiveness  of  recalls. 
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CPSC 


Prerule  Stage 


Tbnetabl*: 


FR  Cite 


07/10/01 

08/01A)1   66  FR  39737 

10/01/01 

10/31/02 


Petition  Docketed 
r^otice 

Comment  Period  End 
Staff  Sends  Briefing 

Package  to  the 

Commisskxi 
Commission  Deciskni    1 1  /0O/O2 

Regulatory  Flexit>ility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Celestine  T.  Kiss. 

Project  Manager,  Consumer  Product 

Safety  Commission.  Directorate  for 

Engineering  Sciences,  Washingon,  DC 

20207 

Phone:  301  504-0468 

Email:  ckiss@cpsc.goV 

RIN:  3041-AB98 

3946.  •  PETITION  CP  02-3 
REQUESTING  STANDARD  FOR 
HUNTING  TREE  STANDS  AND  BAN 
OF  WAIST  BELT  RESTRAINTS  USED 
WITH  HUNTING  TREE  STANDS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Autlwrity:  5  USC  553(e), 
Administrative  Procedure  Act;  15  USC 
2058(1),  Consumer  Product  Safety  Act 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  A  petition  from  Carol 
Pollack-Nelson  requests  that  the 


Commission  issue  regulations  that 
would  establish  a  mandatory  standard 
for  hunting  tree  stands  to  address  the 
risk  of  falling,  and  ban  waist  belt 
restraints  used  with  the  tree  stands.  On 
May  1.  2002.  the  Commission 
published  a  notice  in  the  Federal 
Register  to  solicit  comments  on  the 
petition  from  ail  interested  persons. 
The  staff  is  preparing  a  briefing  package 
for  consideration  by  the  Commission. 

Timetable: 


Date         FR  CHa 


Petitkxi  Docketed  04/15/02 

Notrce  05/01/02  67  FR  21640 

Comment  Period  End  07/01/02 

Staff  Sends  Briefing  01/00/03 

Package  to 

Commission 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  DeWane  Ray,  Project 
Manager.  Consumer  Product  Safety 
Commission.  Director  for  Engineering 
Phone:  301  504-0508 

RIN:  3041-AC07 


3947.  •  PETITION  CP  02-2 
REQUESTING  RULE  TO  REQUIRE 
PERFORMANCE  STANDARD  FOR 
AUXIUARY  HAZARD  LIGHTING 
SYSTEMS  ON  SNOWMOBILES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttiorlty:  5  USC  553(e). 
Administrative  Procedure  Act;  15  USC 
2058.  Consumer  Product  Safety  Act 


CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  In  correspondence  dated 
February  8.  2002.  Allen  J.  Lakosky  and 
Michelle  Robillard  of  Snow  Glow.  Inc., 
requested  that  the  Commission  issue  a 
rule  prescribing  performance  standards 
for  auxilliary  lighting  systems  on 
snowmobiles.  A  notice  was  published 
in  the  Federal  Register  on  April  30, 
2002.  in  which  the  Commission 
solicited  public  comments  concerning 
the  petition.  The  staff  is  preparing  a 
briefing  package  for  consideration  by 
the  Commission 

Tlmetat)le: 


Action 


FR  Cite 


Petitk>n  Docketed  03/15/02 

Nk>tk:e  04/30/02  67  FR  21222 

Comment  Period  End  07/01/02  ' 

Staff  Sends  Briefing  01/00/03 

Package  to 

Commisskxi 

Regulatory  Flexibllity  Analysis 
Required:  Undetermined 

Government  levels  Affected:  None 

Agency  Contact:  Timothy  P.  Smith, 

Project  Manager.  Consumer  Product 

Safety  Commission.  Division  of  Human 

Factors.  Directorate  for  Engineering 

Sciences 

Phone:  301  504-0468 

Email:  tsmith@cpsc.gov 


RIN:  3041-AC09 


Consumer  Product  Safety  Commission  (CPSC) 


Proposed  Rule  Stage 


3948.  FLAMMABILITY  STANDARD 
FOR  UPHOLSTERED  FURNITURE 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Autltority:  15  USC  1193. 
Flammable  Fabrics  Act 

CFR  Citation:  16  CFR  1640 

Legal  Deadline:  None 

Abstract:  On  June  15.  1994.  the 
Commission  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  to  begin  a  proceeding  for 
development  of  a  flammability  standard 
to  address  risks  of  death,  injury,  and 


property  damage  from  fires  associated 
with  ignition  of  upholstered  furniture 
by  small  open-flame  sources  such  as 
matches,  lighters,  or  candles.  This 
ANPRM  was  issued  after  the        * 
Commission  granted  part  of  a  petition 
requesting  development  of  a  mandatory 
flammability  standard  to  address  risks 
of  injury  from  ignition  of  upholstered 
furniture  by:  (1)  small  open-flame 
sources;  (2)  large  open-flame  sources; 
and  (3)  cigarettes.  The  Commission 
voted  to  deny  that  part  of  the  petition 
requesting  development  of  a  mandatory 
standard  to  address  hazards  associated 
with  ignition  of  upholstered  furniture 


by  large  open-flame  sources.  The 
Commission  also  voted  to  defer  a 
decision  on  that  part  of  the  petition 
requesting  development  of  a  standard 
to  address  cigarette  ignition,  and 
directed  the  staff  to  report  to  the 
Commission  on  the  effectiveness  of. 
and  the  extent  of  industry  compliance 
with,  a  voluntary  program  to  reduce 
risks  of  ignition  of  upholstered 
furniture  by  cigarettes.  The  Commission 
staff  developed  a  draft  standard  to 
address  ignition  of  upholstered 
furniture  by  small  open-flame  sources. 

In  1998.  the  Commission  deferred 
action  and  held  a  public  hearing  to 
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CPSC 

Proposed  Rule  Stage 

gather  additional  information  on  the 
potential  toxicity  of  flame-retardant 
chemicals  that  might  be  used  to  meet 
a  standard.  In  CPSC's  1999 
appropriations  legislation.  Congress 
directed  the  Commission  to  contract 
with  the  National  Academy  of  Sciences 
(NAS)  for  an  independent  study  of 
potential  health  hazards  associated 
with  the  use  of  flame  retardant 
chemicals  that  might  be  used  in 
upholstered  furniture  fabrics  to  meet  a 
CPSC  standard.  The  final  NAS  report 
was  published  in  July  2000.  The  report 
concluded  that  of  16  flame-retardant 
chemicals  reviewed,  8  could  be  used 
in  upholstered  furniture  fabrics  vdthout 
presenting  health  hazards  to 
consumers. 

A  CPSC  staff  risk  assessment  concluded 
that  a  number  of  flame-retardant 
chemicals  are  available  that  would  not 
present  health  risks  to  consumers, 
although  additional  data  are  needed  for 
some  other  chemicals.  The  CPSC  staff 
is  also  working  with  the  National 
Institute  of  Occupational  Safety  and 
Health  and  the  Environmental 
Protection  Agency  to  evaluate  possible 
impacts  of  flame-retardant  chemical  use 
on  worker  safety  and  the  environment. 

In  2001,  the  CPSC  staff  forwarded  a 
briefing  package  to  the  Commission, 
and  the  Commission  voted  to  authorize 
the  staff  to  conduct  a  public  meeting 
to  present  the  direction  of  the  staff's 
draft  standard,  to  discuss  supporting 
technical  data,  and  to  receive 
conunents  and  recommendations  bom 
interested  parties.  The  staff  is  also 
continuing  to  cooperate  with  industry 
representatives  and  voluntary  standards 
organizations  to  develop  possible 
voluntary  alternatives  to  CPSC's 
regulatory  action. 

On  June  18  and  19.  2002.  the 
Commission  staff  held  a  public  meeting 
to  receive  information  on  the 
upholstered  fumitiue  project.  The  staff 
is  analyzing  the  information  received  at 
the  hearing  and  will  present  the 
analysis  to  the  Commission. 


Acdon 


Dale 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Staff  Briefing  of 

Gommissionon 

NPRM 


06/15/94  59  FR  30735 
06/15/94 

12/16/97 


Action 


Dete         FR  Cite 


Commission  Voted  To  03/02/98 

Defer  Action 

Pending  Results  of 

Toxicity  Hearing 
Comnrjission  Hearing    03/17/98  63  FR  13017 

May  5  &  6. 1998  on 

Possit>le  Toxicity  of 

Flame  Retardant 

Chemicals 
NAS  Study  Completed  07/10/00 

(Required  by 

Congress) 
Staff  Sent  Briefing         11/01/01 

Package  to 

Commission  . 
Meeting  Notice  03/20/02  67  FR  12916 

Staff  Held  Public  06/1 8/02 

Meeting 
Second  Day  of  Public    06/19/02 

Meeting 
Staff  Analysis  of  1 2/00/02 

Information  From 

Public  Meeting 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Dale  R.  Ray.  Project 
Manager.  Directorate  for  Economic 
Analysis,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207 
Phone:  301  504-0962 
Email:  dray@cpsc.gov 

RIN:  3041-AB35 


3949.  AMENDMENT  OF  SAFETY 
REGULATIONS  FOR  CRIBS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  5  USC  553, 
Administrative  Procedure  Act;  15  USC 
1261,  Federal  Hazardous  Substances 
Act 

CFR  Citation:  16  CFR  1508;  16  CFR 
1509 

Legal  Daadllna:  None 

Abstract:  On  December  16. 1996,  the 
Commission  published  an  '    vance 
notice  of  proposed  rulemaking 
(ANPRM)  to  begin  a  proceeding  that 
may  result  in  amendment  of  the  safety 
regulations  for  full-size  and  non-full- 
size  cribs,  16  CFR  parts  1508  and  1509. 
Among  the  regulatory  alternatives 
under  consideration  is  amendment  of 
the  regulations  to  add  tests  to  assure 
that  slats  will  not  disengage  from  the 
side  panels  of  cribs.  The  Commission 


began  this  proceeding  after  considering 
information  about  incidents  in  which 
crib  slats  disengaged  from  the  side 
panels  of  cribs,  creating  a  risk  that 
children  may  become  entrapped 
between  the  remaining  slats  or  fall  out 
of  the  crib.  At  the  urging  of  CPSC  staff, 
in  April  1999.  the  voluntary  standard 
for  cribs  designated.  "Specification  for 
Full  Size  Baby  Cribs  (ASTM  F1169- 
99),"  and  published  by  ASTM 
International  was  revised  to  include 
performance  requirements  for  crib  slats. 
The  Commission  will  consider  written 
comments  received  in  response  to  the 
ANPRM,  and  assess  conformance  with 
the  voluntary  standard  before  deciding 
whether  to  continue  the  proceeding  by 
publication  of  a  notice  of  proposed 
rulemaking  (NPRM),  or  terminate 
further  proceedings  in  reliance  on  the 
volimtary  standard. 

Timetable: 


Action 

Dale          FR  OH* 

Staff  Recomnfiended 

09/30/96 

Revisions  to 

Voluntary  Standard 

- 

ANPRM 

12/16/96  61  FR  65996 

ANPRM  Comment 

02/14/97 

Period  End 

Revisions  to  Voluntary 

04/10/99 

Standard  Approved 

^ 

Voluntary  Certification 

03/01/00 

Program  Begins 

Staff  Began 

03/27/01 

Monitoring 

Confonnance  to 

Revised  Voluntary 

Standard 

Staff  Completes 

10/31/02 

Monrtonng 

Conformance 

Staff  Sends  Briefing 

11/00A)2 

Package  to 

Commission 

Commission  Deasion 

12AXV02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact  Patricia  L.  Hackett, 

Project  Manager,  Consumer  Product 

Safety  Commission,  Directorate  for 

Engineering  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0494 

Email:  phackettdcpsc.gov 

RIN:  3041-AB67 
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Proposed  Rule  Stage 


3950.  PORTABLE  BED  RAILS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  1261,  Federal 
Hazardous  Substances  Act 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadline:  None 

Abstract:  The  Commission  is 
considering  whether  certain  portable 
bed  rails  present  an  unreasonable  risk 
of  injury  that  should  be  regulated.  A 
portable  bed  rail  is  a  device  intended 
to  be  installed  on  an  adult  bed  to 
prevent  a  child  from  falling  out  of  the 
bed.  Such  bed  rails  may  be  constructed 
in  a  manner  that  children  can  become 
entrapped  between  the  portable  bed  rail 
and  the  bed.  This  entrapment  can  result 
in  serious  injury  or  death.  On  October 
30,  2001,  the  Commission  instructed 
the  Office  of  the  General  Counsel  to 
prepare  a  draft  notice  of  proposed 
rulemaking  addressing  this  issue  for  its 
consideration. 

Timatabla: 


Action 


FR  en* 


Action 


FR  CKe 


Staff  Sends  Briefing      06/28/00 

Package  to 

Commission 
Commission  Decision   09/21/00 
ANPRIM  1Q/03AX)  65  FR  58968 

ANPRM  Comment        12/04/00 

Penod  End 
Staff  Sends  Briefing      10/01/01 

Package  to 

Commission 
CommissKHi  Decision    10/30/01 


Staff  Sends  Draft  10/31/02 

NPRM  to 

Commission 
Commission  Decision    11/00/02 

on  NPRH^ 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemntent  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Patricia  L.  Hackett, 

Project  Manager,  Consumer  Product 

Safety  Commission,  Directorate  for 

Engineering  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0494 

Email:  phackett@cpsc.gov 

RIN:  3041-AB91 

3951.  PROPOSED  RULE  ON  BABY 
BATH  SEATS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Autttortty:  15  USC  1261,  Federal 
Hazardous  Substances  Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AtMtract:  An  advance  notice  of 
proposed  rulemaking  (ANPRM), 
published  in  the  Federal  Register  on 
August  1.  2001.  requested  comments  on 
a  rulemaking  proceeding  that  could 
result  in  a  mandatory  rule  addressing 
baby  bath  seats.  These  are  consumer 


Consumer  Product  Safety  Commission  (CPSC) 


products  used  to  hold  an  infant  in  a 
bathtub  while  the  child  is  being  bathed. 
The  Commission  voted  to  publish  the 
ANPRM  and  proceed  with  rulemaking 
after  considering  the  staff's  analysis  of 
available  data  and  information 
provided  by  the  petitioners,  the 
Consumer  Federation  of  America  and 
other  consumer  groups  who  requested 
that  the  Commission  ban  baby  bath 
seats  and  bath  rings.  The  staff  is 
addressing  public  comments  received 
in  reponse  to  the  ANPRM  and 
preparing  a  briefing  package  for 
Commission  consideration. 

Timetable: 


Action 


Date 


FR  Cite 


08rt)1/01   66  FR  39692 
10/01/01 


ANPRM 
ANPRM  Comment 

Period  End 
Staff  Sends  Briefing      10/31/02 

Package  to 

Commission 
Commission  Decision    11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Patricia  L.  Hackett, 

Project  Manager,  Consiuner  Product 

Safety  Commission,  Directorate  for 

Engineering  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0494 

Email:  phackett@cpsc.gov 

Related  RIN:  Related  To  3041-AB93 

RIN:  3041-AC03 


Rnal  Rule  Stage 


3952.  PROPOSED  BAN  OF  CANDLES 
WITH  LEAD-CONTAINING  WICKS  AND 
WICKS  SOLD  FOR  CANDLE-MAKING 
THAT  CONTAIN  LEAD 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Autliority:  15  USC  1261,  Federal 
Hazardous  Substances  Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadiina:  None 

AlMtract:  An  advance  notice  of 
proposed  rulemaking  (ANPRM), 
published  in  the  Federal  Register  on 
February  20,  2001,  requested  comments 


on  a  rulemaking  proceeding  that  could 
result  in  a  mandatory  rule  addressing 
the  use  of  lead  in  candle  wicks.  The 
Commission  voted  to  publish  the 
ANPRM  and  proceed  with  rulemaking 
after  considering  the  staff's  analysis  of 
the  available  data  on  lead-cored  candle 
wicks  as  well  as  information  provided 
by  the  petitioners  Public  Citizen, 
National  Apartment  Association,  and 
National  Multi-Housing  Coimcil.  The 
staff  recommended  that  the 
Commission  proceed  with  rulemaking 
to  ban  metal-cored  wicks  containing 
more  than  0.06  percent  lead  by  weight 
in  the  metal.  The  staff  addressed  public 
comments  received  in  response  to  the 


ANPRM  and  prepared  a  briefing 
package  for  Conunission  consideration. 
On  April  17,  2002,  the  Commission 
voted  to  issue  a  notice  of  proposed 
rulemaking  (NPRM).  The  NPRM  was 
published  in  the  Federal  Register  on 
April  24,  2002.  The  staff  is  responding 
to  the  public  comments  received  in 
response  to  the  NPRM,  and  is  preparing 
a  briefing  package  for  Commission 
consideration. 


Action 


FR  one 


ANPRM 

ANPRM  Comment 
Period  End 


02/20/01  66  FR  10863 
04/23/01 
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Final  Rule  Stage 


Action 


Dale  FR  Cite 


Staff  Sent  Briefing        03/20^)2 

Package  to 

Commission 
Commission  Decision   04/17/02 
NPRM  04/24A)2  67  FR  20062 

NPRM  Comment  07/08/02 

Period  End 
Staff  Sends  Briefing      1 1  /00/02 

Pacl<age  to 

Commission 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Kristina  Hatlelid, 
Project  Manager,  Consumer  Product 
Safety  Conunission,  Directorate  for 
Health  Sciences,  Washington,  DC  20207 
Phone:  301  504-0994 
Email:  khaUelid@cpsc.gov 

RIN:  3041-AB96 


3953.  PROPOSED  RULE  EXEMPTING 
CERTAIN  MODEL  ROCKET 
PROPELLANT  DEVICES  FOR  USE 
WITH  LIGHTWEIGHT  SURFACE 
VEHICLES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  is  Use  I26i(q)(i). 
Federal  Hazardous  S-  ^stances  Act 

CFR  Citation:  16  CFR  1500.83(a)(36): 
16  CFR  1500.85(a)(14) 

Legal  Deadline:  None 

Abstract:  A  notice  of  proposed 
rulemaking  (NPRM),  published  in  the 
Federal  Register  on  January  30,  2002, 
proposed  to  exempt  from  banning 
under  the  Federal  Hazardous 
Substances  Act  certain  model  rocket 
propellant  devices  for  model  rocket 
ground  vehicles  if  they  meet 
requirements  similar  to  those  presently 
required  for  flyable  model  rockets.  The 
Commission  voted  to  publish  the 
NPRM  and  proceed  with  rulemaking 
after  considering  a  petition  filed  by 
Centuri  Corporation  that  requested  an 
exemption  covering  two  prototype 
model  rocket  cars.  The  Commission 
decided  to  grant  the  petition  in  part 
and  issue  a  proposed  rule  exempting 
only  model  rocket  propellant  devices  to 


be  used  with  surfece  vehicles  like  the 
smaller  prototype  car.  The  staff  is 
addressing  public  comments  received 
in  response  to  the  NPRM  and  is 
preparing  a  briefing  package  for  the 
Commission  to  determine  whether  to 
issue  a  final  rule. 

Timetable: 


Action 


FR  Cite 


01/30A)2  67  FR  4373 
04/15/02 


NPRM 

NPRM  Comment 

Period  End 
Staff  Sends  Briefing      1 0/31/02 

Package  to 

Commission 
Commission  Decision   1 1/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Terrance  R.  Karels, 

Project  Manager,  Consumer  Product 

Safety  Commission,  Directorate  for 

Economic  Analysis,  Washington,  DC 

20207 

Phone:  301  504-0962 

Email:  tkarels@cpsc.gov 

Related  RIN:  Related  To  3041-AB95 

RIN:  3041-ACOO 


Consunter  Product  Safety  Commission  (CPSC) 


Long-Term  Actions 


3954.  PETITION  CP  02-01 
REQUESTING  RULE  ADOPTING  ASTM 
F400.  SAFETY  STANDARD  FOR 
UGHTERS  AS  A  CONSUMER 
PRODUCT  SAFETY  STANDARD 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  5  USC  553(e), 
Administrative  Procedure  Act;  15  USC 
2058,  Consumer  Product  Safety  Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  A  petition  from  the  Lighter 
Association,  Inc.  requests  that  the 
Commission  issue  a  rule  adopting  an 
ASTM  voluntary  standard  for  lighters 
as  a  consumer  product  safety  standard. 
The  voluntary  standard  contains 
nimierous  safety  requirements  for 
cigarette  lighters.  On  January  17,  2002, 
the  Commission  published  a  notice  in 
the  Federal  Register  to  solicit  comments 
on  the  petition  from  all  interested 
persons.  The  comment  period  closed  on 


March  18,  2002.  The  staff  is  preparing 
a  briefing  package  for  consideration  by 
the  Commission. 

Timetable: 


Action 


FR  Cite 


Petition  Docketed  12/26/01 

Notice  01/17/02  67  FR  2420 

Comment  Period  End  03/18/02 

Staff  Sends  Briefing  To  Be  Detennined 

Package  to 

Commission 

■Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agency  Contact:  Barbara  J.  Jacobson, 
Directorate  for  Health  Sciences, 
Consimier  Product  Safety  Commission, 
Washington,  DC  20207 
Phone:  301  504-0477 
Email:  bjacobson@cpsc.gov 

RIN:  3041-ACOl 


3955.  PROPOSED  STANDARD  TO 
ADDRESS  OPEN-FLAME  IGNITION  OF 
MATTRESSES/BEDDING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  1193, 
Flanunable  Fabrics  Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Commission  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  in  the  Federal 
Register  of  October  11,  2001  that 
requested  comments  on  a  rulemaking 
proceeding  that  could  result  in  a 
mandatory  flammability  standard 
addressing  open  flame  ignition  of 
mattresses/bedding.  In  1995,  the 
Commission  staff  began  a  project  on 
mattress  fires,  and  the  ANPRM  reflects 
information  obtained  from  that 
research.  The  ANPRM  also  addresses 
two  subsequenUy  filed  petitions  from 
the  Children's  Coalition  for  Fire-Safe 
Mattresses,  FP  00-1  and  FP  00-2, 
requesting  certain  standards  to  address 
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CPSC 


Long-Term  ActkHis 


the  of>en  flame  ignition  hazard  with 
mattresses/bedding.  On  October  2, 
2001,  the  Commission  voted  to  grant 
these  two  petitions  and  issue  an 
ANPRM  addressing  this  mattress 
flammability  hazard.  The  staff  will 
address  public  comments  on  the 
ANPRM  and  prepare  a  briefing  package 
for  Commission  consideration. 


DM*  FR  CN* 


10/11/01   66FR51886 
12/10/01 

To  Be  Determined 


ANPRM 
ANPHM  Comment 

Period  End 
Staff  Sends  Bnefing 

Package  to 

Commission 

Regulatory  FlexU>ility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

FederallSfn:  Undetermined 

Agency  Contact:  Margaret  L.  Neily, 

Project  Manager,  Consimier  Product 

Safety  Commission,  Directorate  for 

Engineering  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0508 

Email:  mneily#cpsc.gov 

Ralatsd  RIN:  Related  To  3041-AB89 

RIN:  3041-AC02 

3956.  TEST  METHOD  FOR 
DETERMINING  APPUCABIUTY  OF 
CAUTIONARY  LABEUNG  AND  CHILD- 
RESISTANT  PACKAGING  TO 
HYDROCARBON-CONTAINING 
PRODUCTS  IN  SPRAY  PACKAGING 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Authority:  15  USC  1471,  Poison 
Prevention  Packaging  Act;  15  USC 
1261(p).  Federal  Hazardous  Substances 
Act 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 


AlMlract:  On  January  3,  2000  CPSC 
issued  a  notice  of  proposed  rulemaking 
under  the  Poison  Prevention  Packaging 
Act  (PPPA)  to  require  child-resistant 
packaging  of  prepackaged  products  that 
contain  liquid  hydrocarbons  of  low 
viscosity,  including 
aerosol/trigger/pump  packaged 
products  (spray  products)  that  expel 
product  in  a  stream.  The  final  rule 
issued  on  October  25,  2001  covered 
liquid  hydrocarbon-containing  products 
other  than  these  spray  products. 

Under  current  CPSC  guidance,  special 
cautionary  labeling  under  the  Federal 
Hazardous  Substances  Act  (FHSA) 
would  also  be  required  for  most 
hydrocarbon-containing  spray  products 
that  expel  product  as  a  stream.  The 
staff  has  now  developed  a  quantitative 
test  method  to  identify  those 
hydrocarbon-containing  spray  products 
that  pose  an  aspiration  hazard.  The 
staff  is  preparing  a  briefing  package  for 
the  Commission's  consideration  that 
may  recommend  using  this  test  method 
to  determine  applicability  of  the  FHSA 
special  cautionary  labeling  and  PPPA 
child-resistant  packaging  requirements 
to  spray  products  that  expel  product  in 
a  stream. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Staff  Sends  Bnefing 

Package  to 

Commission 


01/03AX)  65FR93 
03*^0/00 

To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Suzanne  Barone 

Ph.D.,  Project  Manager,  Consumer 

Product  Safety  Commission,  Directorate 

for  Health  Sciences.  Washington.  DC 

20207 

Phone:  301  504-0477 


Email:  sbarone@cpsc.gov 

Relatsd  RIN:  Related  To  3041-AB57 

RIN:  3041-AC05 

3957.  STANDARDS  OF  CONDUCT  FOR 
OUTSIDE  ATTORNEYS  PRACTTCING 
BEFORE  THE  CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Priority:  hifo./Admin./Other 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

AlMtract:  The  Commission  voted  to 
publish  a  notice  of  proposed 
rulemaking  (NPRM)  to  revise  its 
regulations  to  extend  their  coverage  to 
attorneys  representing  clients  before  the 
Commission  in  matters  other  than 
formal  adjudication.  Attorney  conduct 
in  adjudicative  matters  is  already   - 
covered  by  Commission  regulations. 
The  Commission  is  presently 
considering  whether  there  is  any  need 
to  extend  the  coverage  of  the 
regulations. 

Timetable: 


Action 


Dal*  FR  OH* 


11/06/00  65FR66515 
01/05/01 

To  Be  Determined 


NPRM 

NPRM  Comment 

Penod  End 
Staff  Sends  Briefing 

Pacltage  to 

Commission 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Melissa  V. 

Hampshire,  Attorney,  Consimier 

Product  Safety  Conunission,  Office  of 

the  General  Counsel,  Washington,  DC 

20207 

Phone:  301  504-0980 

Fax:  301  504-0403 

Email:  mhampshire^psc.gov 

RIN:  3041-AC06 


Consumer  Product  Safety  Commission  (CPSC) 


Completed  Actions 


3958.  BABY  WALKERS 

Priority:  Substantive,  Nonsignificant 

l.agal  Authority:  15  USC  1261.  Federal 
Hazardous  Substances  Act;  15  USC 
1262,  Federal  Hazardous  Substances 
Act 


CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  On  August  2,  1994.  the 
Commission  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  that  began  a  proceeding  that 


could  result  in  the  issuance  of 
mandatory  design  or  performance 
requirements  for  baby  walkers.  A  baby 
walker  is  a  device  that  supports  a  child 
so  that  the  child  can  use  his  or  her 
feet  to  move  about  before  or  while 
learning  to  walk.  Typically,  a  baby 


walker  consists  of  a  fabric  seat  that  has 
leg  openings  and  is  mounted  to  a  rigid 
plastic  deck.  The  deck  is  attached  to 
a  base  that  is  mounted  on  wheels  to 
allow  mobility. 

In  1994.  an  estimated  25.500  children 
younger  than  15  months  of  age  were 
treated  in  hospital  emergency  rooms  for 
injiiries  associated  with  baby  walkers. 
The  majority  of  these  injuries  resulted 
from  falls  down  stairs.  In  response  to 
the  Commission's  work  in  this  area, 
ASTM  International  published 
revisions  to  the  voluntary  standard  for 
baby  walkers  in  1997  to  address  the 
hazard  of  falling  down  stairs.  In  2000, 
baby  walker  injuries  to  children  imder 
15  months  of  age  had  dropped  to  7.400. 
Based  on  this  and  the  staff's  assessment 
of  the  extent  of  industry  conformance 
with  that  voluntary  standard, 
designated  "Standard  Consiuner  Safety 
Specification  for  Infant  Walkers."  SF 
977-97.  published  by  ASTM,  the  staff 
recommended  that  the  Commission 
terminate  further  regulatory 
proceedings.  The  Commission  voted  to 
do  so  and  a  Federal  Register  notice 
announcing  the  termination  was 
pubhshed  on  May  9,  2002. 

Timetable: 


Action 


Date  FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Staff  Provided  12/16/94 

Tecfinical 

Recommendations 

to  Revise  Voluntary 

Standard 
Revised  Voluntary         10/01/96 

Standard  Approved 


08/02/94  59FR39309 
10/03/94 


Action 


Dale         FR  Cite 


Voluntary  Certification  06/30/97 

Program  Began 
Staff  Completed  05/31/00 

Monitoring 

Conformance  to 

Revised  Voluntary 

Standard 
Staff  Completed  09/29/00 

Special  Study  of 

Injury  Data 
Staff  Completed  05/01/01 

Testing  of  New 

Walker  Designs 
Staff  Sent  Briefing        04/25/02 

Package  to 

Commission 
Commission  Decision   05/01/02 

to  Terminate  . 

Proceeding 
Notice  of  Termination    05A)9A)2  67  FR  31 165 

Regulatory  Fitfxibiiity  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Barbara  J.  Jacobson, 
Directorate  for  Health  Sciences, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207 
Phone:  301  504-0477 
Email:  bjacobson@cpsc.gov 

RIN:  3041-AB40 

3959.  RULEMAKING  TO  EXEMPT 
HORMONE  REPLACEMENT  THERAPY 
PRODUCTS  FROM  SPECIAL 
PACKAGING  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  \5  USC  1471,  Poison 
Prevention  Packaging  Act 

CFR  Citation:  16  CFR  I700.14(a)(10) 

Legal  Deadline:  None 


Abstract:  The  Commission  has 
proposed  a  nUe  to  exempt  hormone 
replacement  therapy  (HRT)  products 
from  the  child-resistant  packaging 
requirements  of  the  Poison  Prevention 
Packaging  Act.  HRT  refers  to  the  use 
of  estrogen  alone  or  estrogen  and 
progestin  to  treat  menopausal 
symptoms.  The  proposed  exemption  is 
based  on  the  low  acute  toxicity  of  these 
products.  The  Commission  received 
one  comment  in  favor  of  the  proposed 
rule.  On  October  24,  2002,  the 
Conunission  voted  to  issue  a  final  rule 
exempting  HRT  products  itom  poison 
prevention  packaging  requirements. 

Timetable: 


Action 


Date 


FR  Cite 


02/19/02  67  FR  7319 
05/06/02 


NPRM 

NPRM  Comment 

Period  End 
Staff  Sends  Briefing      10/09/02 

Package  to 

Commission 
Commisskxi  Dectskx)    10/24/02 
Final  Rule  11A)1A)2  67  FR  66550 

Final  Rule  Effective       11/01/02 

Regulatory  Flexibility  Analysis 
Required:  Undefbrmined 

Government  Levels  Affected:  None 

Agency  Contact:  Jacqueline  Ferrante 

Ph.D.,  Project  Manager.  Consumer 

Product  Safety  Commission,  Directorate 

for  Health  Sciences,  Washington,  DC 

20207 

Phone:  301  504-0477 

Email:  jferrante@cpsc.gov 

RIN:  3041-AC04 

(FR  Doc.  02-23901  Filed  12-06-02;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Ch.  VI 

Unlflsd  Agenda  of  Federal  Regulatory 
and  Deragulatory  Actions 

agency:  Fann  Credit  Administration. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  The  Farm  Credit 
Administration  (FCA),  as  an 
independent  regulatory  agency,  in 
compliance  with  Executive  Order 
12866.  sets  forth  the  following  agenda  of 
regtilations,  which  it  will  have  under 
development  and  review  during  the 


period  of  October  2002  through  April 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  R.  Nicholson,  Technical  Editor, 
Regulation  and  Policy  Division.  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102.  (703)  883-4498. 
TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  contains  several  provisions 
intended  to  reduce  unnecessary  and 
disproportionate  regulatory 
requirements  on  small  entities.  FCA 
regulations,  which  apply  to  Farm  Credit 
banks  and  associations,  generally  do  not 
and  will  not  have  a  substantial  impact 


on  "small  entities"  as  that  term  is 
defined  in  the  Regulatory  Flexibility 
Act. 

The  FCA,  as  an  independent 
regulatory  agency,  is  exempt  bom 
certain  provisions  of  Executive  Order 
12866.  It  participates  in  this  joint 
publication  to  further  the  public  interest 
by  including  the  FCA  in  a  single  source 
of  information  concerning  current  and 
projected  rulemaking  and  reviews  of 
existing  regulations,  pursuant  to  section 
4  of  Executive  Order  12866. 

Dated:  September  13,  2002. 
Jeanette  C.  Brinkley, 

Acting  Secretary.  Farm  Credit  Administration 
Board. 


3961 
3962 
3963 

3964 
3965 

3966 

3967 

3968 


Farm  Credit  Administration — Prerule  Stage 


Regulation 

Identification 

Number 


Farm  Credit  Adnninistration — Proposed  Rule  Stage 


Loan  Policies  and  Operations  (Distressed  Loan  Restructuring) 

Funding  and  Fiscal  Affairs,  Loan  Policies  and  Operations,  and  Funding  Operations  (Investments  in  Rural  America) 

Loan  Policies  and  Operations;  Funding  and  Fiscal  Affairs,  Loan  Policies  and  Operations  and  Funding  Operations 
(OFI  Lending) 

Loan  Policies  and  Operations  (Effective  Interest  Rate  Disclosure) 

Funding  and  Fiscal  Affairs,  Loan  Policies  and  Operations,  and  Funding  Operations  (Capital  Adequacy— Tecfinical 
AmendrDents) i- 

EligitMlity  and  Scope  of  Financing;  Loan  Policies  and  Operations;  Funding  and  Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations;  General  Provisions  (Credit  and  Related  Services)  

Funding  and  Fiscal  Affairs.  Loan  Policies  and  Operations,  and  Funding  Operations  (Capital  Adequacy^-Leverage 
Ratio)  

Funding  and  Fiscal  Affairs.  Loan  Policies  and  Operations,  and  Funding  Operations  (Capital  Adequacy— Risk- 
Weighting  Revisions) 


Regulation 

Identification 

Number 


3052-AB69 
3052-AB92 

3052-AB96 
3052-AC04 

3052-AC05 

3052-AC06 

3052-AC08 

3052-AC09 


Fami  Credit  Administration — Long-Term  Actions 


3969  Organizatioo  arnJ  Functions  (FCA  Ofganization) 

3970  Farmer  Mac  Regulation  and  Oversight 

3971  I    Disclosure  to  Shareholders;  Accounting  and  Reporting  Requirements  (Disclosure  and  Reporting  Requirements) 


3052-AB82 
3052-AC10 
3052-AC11 


Farm  Credit  Administration — Completed  Actions 


3972  Organization  (Reorganization  Authorities  tor  System  Institutions) 


3052-AB86 


Federal  Register / Vol.  67,  No.  236 /Monday,  December  9.  2002 /Unified  Agenda 


75511 


FCA 


Fami  Credit  Administration— Completed  Actions  (Continued) 


Sequence 
Number 


3973 


Title 


Electronic  Commerce;  Disclosure  to  Shareholders  (E-Commerce) 


Regulation 

Identification 

Numt>er 


3052-AC02 


Farm  Credit  Administration  (FCA) 


Prerule  Stage 


3960.  •  LOAN  POLICIES  AND 
OPERATIONS:  YOUNG,  BEGINNING, 
AND  SMALL  FARMERS  AND 
RANCHERS 

Priority:  Other  Significant 

Legal  Authority:  12  USC  2207 

CFR  Citation:  12  CFR  614.4165 

Legal  Deadline:  None 

Abstract:  The  FCA  is  considering 
whether  regulatory  changes  are  needed 
to  enhance  the  Farm  Credit  System  to 
young,  beginning,  and  small  farmers 
and  ranchers.  Additionally,  the  FCA  is 
seeking  conunents  on  the  measurement 
and  reporting  of  the  Farm  Credit 
System's  young,  beginning,  and  small 
farmer  activities  and  performance. 


Timetable: 


Action 


Date 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Notice  of  Public 

Meeting 


09/23/02  67  FR  59479 
12/23/02 

10/18/02  67  FR  64320 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entltiss  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  FEDERAL 
REGISTER  LIAISON:  Cindy  R. 
Nicholson,  Technical  Editor,  Regulation 
and  Policy  Division,  Office  of  Policy 


and  Analysis,  703-883-4498, 
nicholsonc@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.n8f 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.n8f 

Agency  Contact:  S.  Robert  Coleman, 
Senior  Policy  Analyst.  Office  of  Policy 
and  Analysis,  Farm  Oedit 
Administration,  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090     . 
Phone:  703  883-4498 
TDD  Phone:  703  883-4434 
Fax:  703  734-5784 
Email:  colemani@fca.gov 

RIN:  3052-AC07 


Farm  Cradtt  Administration  (FCA) 


Proposed  Rule  Stage 


3961.  LOAN  POUCIES  AND 
OPERATIONS  (DISTRESSED  LOAN 
RESTRUCTURING) 

Priority:  Substantive,  Nonsignificant 

Lsgal  Authority:  12  USC  2011;  12  USC 
2075;  12  USC  2091;  12  USC  2093;  12 
USC  2094;  12  USC  2096;  12  USC  2121; 
12  USC  2013  to  2015;  12  USC  2017; 
12  USC  2018:  12  USC  2071;  12  USC 
2073;  12  USC  2074 

CFR  Citation:  12  CFR  614 

Lsgal  Deadline:  None 

Abstract  This  rulemaking  would 
clarify  certain  provisions  of  the 
borrower  rights  regulations  and  address 
unnecessary  burden. 

Tbnetabls: 


Action 


Date 


FR  CHe 


NPRM  12AXV02 

Rsgulstory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affedsd:  No 

Govsmmsnt  LjsvsIs  Affscted:  None 


Additional  Information:  FEDERAL 
REGISTER  LIAISON-  CJindy  R. 
Nicholson,  Technical  Editor,  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  703-883-4498, 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBUC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
comm@fca.gov 

URL  For  Mors  Information: 

http://www.fca.gov/handbook.n8 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.n8 

Agency  Contsct:  Mark  L.  Johansen, 
Policy  Analyst,  Farm  Oedit 
Administration,  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090 
Phone:  703  883-4498 
TDD  Phone:  703  883-4434 
Fax:  703  734-5784 
Email:  johan8enm@fca.gov 

RIN:  3052-AB69 


3962.  FUNDING  AND  RSCAL 
AFFAIRS,  LOAN  POUCIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS  (INVESTMENTS  IN 
RURAL  AMERICA) 

Priority:  Other  Significant 

Lsgsl  Authority:  12  USC  2013;  12  USC 
2015;  12  USC  2018  to  2020;  12  USC 
2073  to  2076;  12  USC  2093;  12  USC 
2122;  12  USC  2128;  12  USC  2132;  12 
USC  2146;  12  USC  2154;  12  USC 
2154a:  12  USC  2160;  12  USC  2202b; 
12  USC  2211;  12  USC  2243;  12  USC 
2252;  12  USC  2278b;  12  USC  2278b- 
6;  12  USC  2279aa;  12  USC  2279aa-3; 
12  USC  2279aa-4;  12  USC  2279aa-6  to 
22798a-8;  12  USC  2279aa-10;  12  USC 
2279aa-12 

CFR  Citation:  12  CFR  615 

l.sgsl  Dssdiine:  None 

Abstract:  This  regulation  develops 
safety  and  soundness  standards  and 
other  criteria  for  investments  in  rural 
America. 
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FCA 


Proposed  Rule  Stage 


Timetable: 


Action 


Del*  FR  Cite 


NPRM 


1(V0(V03 


Action 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  FEDERAL 
REGISTER  LLMSON:  Cindy  R. 
Nicholson,  Teclmical  Editor,  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  703-883-4498. 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line®fca.gov 

REGULATION  COMMENTS:  reg- 
comm9fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.ns 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.ns 

Agency  Contact:  Laurie  A.  Rea.  Senior 

Policy  Analyst,  Office  of  Policy  and 

Analysis,  Farm  Credit  Administration, 

1501  Farm  Credit  Drive,  McLean,  VA 

22102-5090 

Phone:  703  883-4498 

TDD  Phone:  703  883-4434 

Fax:  703  734-5784 

Email:  real@fca.gov 

RIN:  3052-AB92 

3963.  LOAN  POLICIES  AND 
OPERATIONS;  FUNDING  AND  RSCAL 
AFFAIRS,  LOAN  POUaES  AND 
OPERATIONS  AND  FUNDING 
OPERATIONS  (On  LENDING) 

Priority:  Other  Significant 

Legal  AuttKKity:  12  USC  2011;  12  USC 
2013  to  2015;  12  USC  2017  to  2020: 
12  USC  2071:  12  USC  2073  to  2076; 
12  USC  2091;  12  USC  2093;  12  USC 
2094;  12  USC  2097;  12  USC  2121;  12 
USC  2122;  12  USC  2124;  12  USC  2128; 
12  USC  2129;  12  USC  2131;  12  USC 
2132;  12  USC  2141;  12  USC  2146;  12 
USC  2149;  12  USC  2154;  12  USC 
2154a;  12  USC  2160;  12  USC  2183;  12 
USC  2184;  12  USC  2199;  ... 

CFR  Citation:  12  CFR  614;  12  CFR  615 

Legal  Deadline:  None 

Abstract:  The  regidation  would  address 
impediments  for  System  funding  of 
other  financing  institutions  (OFls). 


FR  Cite 


06/19/00 


ANPRM  Comment 

PenodEnd 
Comment  Period 

Extended 
PubJtc  Meeting  07A)5/01   66  FR  35428 

Public  Meeting  07/19/01   66  FR  37681 

NPRM  03/00/03 

Regulatory  Flexibility  Analysis 
flequired:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  FEDERAL 
REGISTER  LLMSON:  Cindy  R. 
Nicholson,  Technical  Editor,  Regulation 
and  Policy  Division.  Office  of  Policy 
and  Analysis,  703-883-4498, 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
comm@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.ns 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.ns 

Agency  Contact:  Dennis  K.  Carpenter, 
Senior  Policy  Analyst,  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive.  McLean.  VA  22102-5090 
Phone:  703  883-4498 
TDD  Phone:  703  883-4434 
Fax:  703  734-5784 
Email:  carpenterd@fca.gov 

RIN:  3052-AB96 

3964.  LOAN  POLICIES  AND 
OPERATIONS  (EFFECTIVE  INTEREST 
RATE  DISCLOSURE) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  12  USC  2011;  12  USC 
2075;  12  USC  2091;  12  USC  2093;  12 
USC  2094;  12  USC  2096;  12  USC  2121; 
12  USC  2013  to  2015;  12  USC  2017; 
12  USC  2018;  12  USC  2071;  12  USC 
2073;  12  USC  2074;  ... 

CFR  Citation:  12  CFR  614 

Legal  Deadline:  None 

Abstract:  This  rulemaking  woidd 
clarify  and  provide  guidance  for 
implementing  the  effective  interest  rate 
disclosure  requirements  of  the  statute. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 


06/26/00  65  FR  39319     Government  levels  Affected:  None 

Additional  Information:  FEDERAL 
REGISTER  LL\ISON:  Cindy  R. 
Nicholson.  Technical  Editor.  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis.  703-883-4498, 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
comm@fca.gov 

URL  For  Mora  Information: 

http://www.fca.gov/handbook.ns 

URL  For  Putriic  Comments: 

http://www.fca.gov/handbook.ns 

Agency  Contact:  Tong-Ching  Chang. 

Policy  Analyst,  Office  of  Policy  and 

Analysis,  Farm  Credit  Administration, 

1501  Farm  Credit  Drive,  McLean,  VA 

22102-5090 

Phone:  703  883-4498 

TDD  Phone:  703  883-4434 

RIN:  3052-ACD4 

3965.  FUNDING  AND  HSCAL 
AFFAIRS.  LOAN  POUaES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS  (CAPITAL  ADEQUACY— 
TECHMCAL  AMENDMENTS) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  12  USC  2013;  12  USC 
2015;  12  USC  2018  to  2020;  12  USC 
2073  to  2076;  12  USC  2093;  12  USC 
2122;  12  USC  2128;  12  USC  2132;  12 
USC  2146;  12  USC  2154;  12  USC 
2154a;  12  USC  2160;  12  USC  2202b; 
12  USC  2211:  12  USC  2243;  12  USC 
2252;  12  USC  2278b;  12  USC  2278b- 
6;  ... 

CFR  Citation:  12  CFR  615 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
amend  the  capital  regulations  to 
address  various  issues  (including 
Statement  of  Financial  Accounting 
Standard  (SFAS)  133  and  preferred 
stock). 

TImalabIa: 


Action 


FR  CMe 


10/22/02  67  FR  64833 
11/21/02 


FR  CM*        Action 


FR  OH* 


ANPRM 


04/20/00  65  FR  21 151       NPRM 


01AXV03 


NPRM 

NPRM  Comment 
Period  End 

Regulatory  Flexibility  Analyals 
Required:  No 
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Small  EntHias  Affected:  No 

Government  Levels  Affected:  None 

AddltkNiai  Information:  FEDERAL 
REGISTER  UAISON:  Cindy  R. 
Nicholson,  Technical  Editor,  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  703-883-4498, 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
comm@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.ns 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.ns 

Agency  Contact:  Laurie  A.  Rea,  Senior 

Policy  Analyst,  Office  of  Policy  and 

Analysis,  Farm  Credit  Administration, 

1501  Farm  Credit  Drive,  McLean,  VA 

22102-5090 

Phone:  703  883-4498 

TDD  Phone:  703  883-4434 

Fax:  703  734-5784 

Email:  real@fca.gov 

RIN:  3052-AC05 

3966.  EUGIBILITY  AND  SCOPE  OF 
RNANCING;  LOAN  POUOES  AND 
OPERATIONS;  FUNDING  AND  RSCAL 
AFFAIRS,  LOAN  POUaES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS;  GENERAL 
PROVISIONS  (CREDIT  AND  RELATED 
SERVICES) 
Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  12  USC  2013;  12  USC 
2015;  12  USC  2017  to  2019;  12  USC 
2073;  12  USC  2075;  12  USC  2093;  12 
USC  2122;  12  USC  2128;  12  USC  2129; 
12  USC  2143;  12  USC  2206a;  12  USC 
2211  to  2213;  12  USC  2243;  12  USC 
2252 

CFR  Citation:  12  CFR  613  to  615;  12 
CFR  618 

Legal  Deadline:  None 

AtMtract:  This  rulemaking  would 
amend  regulations  to  provide  guidance, 
remove  unnecessary  burden,  and 
incorporate  statutory  changes  provided 
by  the  2002  Farm  Bill. 

Tbnatabla: 


Qovammant  Levels  Affected:  None 

Additional  Information:  FEDERAL 
REGISTER  LIAISON:  Cindy  R. 
Nicholson,  Technical  Editor,  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  703-883-4498, 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
comm@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.n8 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.ns 

Agency  Contact:  Dennis  K.  Carpenter, 
Senior  Pohcy  Analyst,  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090 
Phone:  703  883-4498 
TDD  Phone:  703  883-4434 
Fax:  703  734-5784 
Email:  carpenterd@fca.gov 

RIN:  3052-AC06 

3967.  e  FUNDING  AND  HSCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS  (CAPITAL  ADEQUACY- 
LEVERAGE  RATIO) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  2013;  12  USC 
2015;  12  USC  2018  to  2020;  12  USC 
2073  to  2076;  12  USC  2093;;  12  USC 
2073  to  2076;  12  USC  2093;  12  USC 
2122;  12  USC  2128;  12  USC  2132;;  12 
USC  2132;  12  USC  2146;  12  USC  2154; 
12  USC  2154a;  12  USC  2160;  12  USC 
2202b;;  12  USC  2211;  12  USC  2243;  12 
USC  2252;  12  USC  2278b;  12  USC 
2278b-6;;  12  USC  2279aa;  12  USC 
2279aa-3;  12  USC  2279aa-4;  12  USC 
2279aa-6  to  2279aa-8;  ... 

CFR  Citation:  12  CFR  615 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
review  the  net  collateral  ratio 
requirements  for  Farm  Credit  banks  and 
consider  a  capital  leverage  ratio  for 
other  Farm  Credit  System  institutions. 

Timetable: 


Action 


Date 


NPRM  04/00/03 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Enttties  Affected:  No 


Govemntent  Levels  Affected:  None 

Addttional  Information:  FEDERAL 
REGISTER  LLMSON:  Cindy  R. 
Nicholson,  Technical  Editor, 
Regulations  and  Policy  Division,  Office 
of  Policy  and  Analysis,  703-883-4498, 
nichol8onc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
comm@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.n8 

URL  For  Public  Commenta: 

http://www.fca.gov/handbook.n8 

Agency  Contact:  Tong-Ching  Chang, 

Policy  Analyst,  Office  of  Policy  and 

Analysis,  Farm  Credit  Administration. 

1501  Farm  Credit  Drive.  McLean,  VA 

22102-5090 

Phone:  703  883-4498 

TDD  Phone:  703  883-4434 

RIN:  3052-AC08 

3968.  •  FUNDING  AND  RSCAL 
AFFAIRS,  LOAN  POLIDES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS  (CAPITAL  ADEQUACY— 
RISK-WEIGHTING  REVISIONS) 

Priortty:  Other  Significant 

Legal  Auttiority:  12  USC  2013;  12  USC 
2015;  12  USC  2018  to  2020;  12  USC 
2073  to  2076;  12;  USC  2093;  12  USC 
2122;  12  USC  2128;  12  USC  2132;  12 
USC  2146;  12  USC;  2154;  12  USC 
2154a;  12  USC  2160;  12  USC  2202b; 
12  use  2211;  12  USC  2243;;  12  USC 
2252;  12  USC  2278b;  12  USC  2278b- 
6;  12  USC  2279aa;  12  USC  2279aa-10:; 
12  USC  2279aa-12;  ... 

CFR  Cttation:  12  CFR  615 

Legal  Deadline:  None 

Abstract:  This  regulation  would  revise 
capital  risk  weightings  of  assets 
consistent  with  the  other  Federal  bank 
regulatory  agencies,  risk  weightings  of 
OFI  loans  made  by  System  banks,  and 
other  risk-weighting  issues  affecting 
System  institutions. 

Timetable: 


FR  CHa         Action 


FR  CHa 


NPRM  09/OOA)3 

Regulatory  Flexibiltty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 


Action 


Date 


FR  CM* 


NPRM  06/00A)3 

Regulatory  Flexibiltty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 
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FCA 


Proposad  Rule  Stage 


Additional  Infomurtion:  FEDERAL 
REGISTER  LIAISON:  Cindy  R. 
Nicholson,  Technical  Editor.  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  703-883-4498, 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line®fca.gov 


REGULATION  COMMENTS:  reg- 
conun@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.ns 

URL  For  Public  Commants: 

http://www.fca.gov/handbook.ns 

Agancy  Contact:  Laurie  A.  Rea,  Senior 
Policy  Analyst.  Office  of  Policy  and 


Analysis,  Farm  Credit  Administration, 

1501  Farm  Credit  Drive,  McLean,  VA 

22102-5090 

Phone:  703  883-4498 

TDD  Phone:  703  883-4434 

Fax:  703  734-5784 

Email:  real@fca.gov 

RIN:  3052-AC09 


Farm  Credit  Administration  (FCA) 


Long-Term  Actions 


3968.  ORGANIZATiON  AND 
FUi«ICT10NS  (FCA  ORGANIZATION) 

Priority:  hifo./Admin./Other 

CFR  Citation:  12  CFR  600 

Timatabie: 


Actioo 


FR  CHa 


Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysia 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agancy  Contact:  Robert  Edward 

Donnelly 

Phone:  703  883-4450 

TDD  Phone:  703  883-4434 

Fax:  703  734-5784 

Email:  donnellyr@fca.gov 

RIN:  3052-AB82 

3970.  •  FARMER  MAC  REGULATION 
AND  OVERSIGHT 

Priority:  Other  Significant 

l.agal  Auttiority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  regulation  would 
consider  what  changes,  if  any.  are 
needed  to  enhance  3ie  FCA  regulatory 
and  supervisory  framework  of  Farmer 
Mac. 

TlmataMa: 


Action 


FR  Gil* 


Begin  Review  10/01/02 

Next  Action  Undetermined 

Regulatory  Flaxll>ility  Analysis 
Rsquirsd:  No 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  FEDERAL 
REGISTER  LL\ISON:  Cindy  R. 
Nicholson.  Technical  Editor.  Regulation 
and  Policy  Division.  Office  of  Policy 
and  Analysis.  703-883-4498, 
nicholsonc@fca.gov 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
conun@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.ns 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.ns 

Agency  Contact:  Carl  Clinefelter, 

Director.  Office  of  Secondary  Market 

Oversight,  Farm  Credit  Administration. 

1501  Farm  Credit  Drive,  McLean,  VA 

22102-5090 

Phone:  703  883-4241 

TDD  Phone:  703  883-4434 

Fax:  703  883-4477 

Email:  clinefelterc@fca.gov 

RIN:  3052-AClO 

3971.  •  DISCLOSURE  TO 
SHAREHOLDERS;  ACCOUNTING  AND 
REPORTING  REQUIREMENTS 
(DISCLOSURE  AND  REPORTING 
REQUIREMENTS) 

Priority:  Other  Significant 

Legal  Authority:  12  USC  2252;  12  USC 
2254;  12  USC  2279aa-ll 

CFR  Citation:  12  CFR  620;  12  CFR  621 

Legal  Daadlina:  None 


Abstract:  This  rulemaking  would 
consider  regulatory  changes  for 
disclosiue  and  reporting  requirements 
for  FCS  institutions. 

Timetable: 


Action 


FR  CHa 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Addttional  Information:  FEDERAL 
REGISTER  LIAISON:  Cindy  R. 
Nicholson.  Technical  Editor.  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  703-883-4498, 
nicholsonc@fca.gov  ° 

AGENCY  WEBSITE:  www.fca.gov 

PUBLIC  AFFAIRS:  info-line@fca.gov 

REGULATION  COMMENTS:  reg- 
comm@fca.gov 

URL  For  More  Information: 

http://www.fca.gov/handbook.n8 

URL  For  Public  Comments: 

http://www.fca.gov/handbook.ns 

Agency  Contact  Robert  Edward 
Donnelly,  Senior  Accoimtant,  Farm 
Credit  Administration,  Office  of  Policy 
and  Analysis,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090 
Phone:  703  883-4450 
TDD  Phone:  703  883-4434 
Fax:  703  734-5784 
Email:  donnell)rr@fca.gov 

RIN:  3052-ACll 
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Farni  Credit  Administration  (FCA) 


Completed  Actions 


3972.  ORGANIZATION 
<REORGANIZATION  AUTHORITIES 
FOR  SYSTEM  INSTITUTIONS) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  12  CFR  611;  12  CFR  614 

Completed:  


Reason 


FR  Cita 


Final  Rule  04/12/02  67  FR  17907 

Final  Rule  Effective       05/13/02  67  FR  31938 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Alan  Markowitz 
Phone:  703  883-4498 


TDD  Phone:  703  883-4434 

Fax:  703  734-5784 

Email:  markowitza@fca.gov 

RIN:  3052-AB86 

3973.  ELECTRONIC  COMMERCE; 
DISCLOSURE  TO  SHAREHOLDERS  (E- 
COMMERCE) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  12  CFR  609;  12  CFR  620 

Completed:  


Reason 


Date 


FR  Cita 


Regulatory  Flexibility  Analyaia 
Required:  No 

Government  Levela  Affected:  None 

Agency  Contact:  Dale  L.  Aultman 
Phone:  703  883-4498 
TDD  Phone:  703  883-4434 
Fax:  703  734-5784 
Email:  aultmand@fca.gov 

RIN:  3052-AC02 

(FR  Doc.  02-24256  Filed  12-06-02;  8:45  am) 

BILUNO  0006  6706-01-S 


Final  Rule 

Final  Rule  Effective 


04/08/02  67  FR  16627 
05/08/02  67  FR  30772 


^OL 


67 


ISS 

2 

3 
61 


DE 


2002 


UMI 


Monday, 
December  9,  2002 


Part  U 


Farm 

Insurance 

Corporation 


System 
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FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Ch.  XIV 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

AGENCY:  Farm  Credit  System  Insurance 
Corporation. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  In  response  to  Executive 
Order  12866,  the  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
will  have  a  regulation  concerning 
golden  parachutes  and  indemnity 
agreements  under  development  and 


review  during  the  period  of  October 
2002  through  April  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  R.  Nicholson.  Technical  Editor. 
Farm  Credit  System  Insurance 
Corporation,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102,  (703)  883-4498. 
TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  The 
Regulator>'  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  contains  several  provisions 
intended  to  reduce  unnecessary  and 
disproportionate  regulatory 
requirements  on  small  entities. 
Corporation  regulations,  which  apply  to 
Farm  Credit  banks  and  associations, 
generally  do  not  emd  will  not  have  a 
substantial  impact  on  "small  entities"  as 


that  term  is  defined  in  the  Regulatory 
Flexibility  Act. 

The  Corporation,  as  an  independent 
regulatory  agency,  is  not  subject  to  all  of 
the  provisions  of  Executive  Order 
12866.  It  participates  in  this  joint 
publication  to  further  the  public  interest 
by  including  the  Corporation  in  a  single 
source  of  information  concerning 
current  and  projected  rulemaking  and 
reviews  of  existing  regulations,  pursuant 
to  section  4  of  the  Executive  Order 
12866.  * 

Dated:  September  13.  2002. 

leanette  C.  Brinkley, 

Acting  Secretary,  Farm  Credit  System 
Insurance  Corporation  Board. 


Farm  Credit  System  Insurance  Corporation — Long-Term  Actions 


Sequence 
Number 


Title 


3974 


Golden  Parachute  and  Indemnification  Payments 


Regulation 

Identification 

Number 


3055-AA08 


Farm  Credit  System  Insurance  Corporation  (FCSIC) 


Long-Term  Actions 


3974.  •  GOLDEN  PARACHUTE  AND 
INDEMNIRCATION  PAYMENTS 

Priority:  Other  Significant 

Legal  Authority:  PL  104-105 

CFR  Citation:  12  CFR  1400  to  1410 

Legal  Deadline:  None 

Abstract:  This  rulemaking  would 
address  the  new  authorities  provided  in 
the  Farm  Credit  System  Reform  Act  of 
1996  to  regulate  golden  parachutes  and 
indemnity  agreements. 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  To  Be  Determined 

Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  FEDERAL 
REGISTER  LLMSON:  Cindy  R. 
Nicholson,  Technical  Editor,  703-883- 
4125. 


Agency  Contact:  Dorothy  L.  Nichols, 
General  Counsel,  Farm  Credit  System 
Insurance  Corporation,  1501  Farm 
Credit  Drive.  McLean,  VA  22102-5090 
Phone:  703  883-4211 
TDD  Phone:  703  883-4444 
Fax:  703  790-9088 
Email:  nicholsd@fca.gov 

RIN:  3055-AA08 

(FR  Doc.  02-24257  Filed  12-06-02;  8:45  am) 

BILUNG  CODE  6710-01-S 


Monday, 
December  9,  2002 


Part  m 


Federal 

Communications 

Commission 
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FEDERAL  COMMUNICATIONS  COMMISSION  (FCC) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

Unif  ed  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions  —  Fall  2002 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  Twice  a  year,  in  spring  and 

fall,  the  Commission  publishes  in  the 
Federal  Register  a  list  in  the  Unified 
Agenda  of  those  major  items  and  other 
significant  proceedings  under 
development  or  review  that  pertain  to 
the  Regulatory  Flexibility  Act.  See  5 
U.S.C.  602.  The  Unified  Agenda  also 
provides  the  Code  of  Federal 
Regulations  citations  and  legal 
authorities  that  govern  these 
proceedings. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street  SW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maura  McGowan,  Telecommunications 
Specialist,  Federal  Communications 
Commission,  445  12th  Street  SW., 
Washington,  DC  20554.  (202)  418-0990. 

SUPPLEMENTARY  INFORMATION: 

Unified  Agenda  of  Maior  and  Other 
Significant  Proceedings 

The  Commission  encourages  public 
participation  in  its  rulemaking  process. 


To  help  keep  the  public  informed  of 
significant  rulemaking  proceedings,  the 
Commission  has  prepared  a  list  of 
important  proceedings  now  in  progress. 
The  General  Services  Administration 
publishes  the  Unified  Agenda  in  the 
Federal  Register  in  the  spring  and  fall 
of  each  year. 

The  following  terms  may  be  helpful  in 
understanding  the  status  of  the 
proceedings  included  in  this  report: 

Docket  Number —  assigned  to  a 
proceeding  if  the  Commission  has 
issued  either  a  Notice  of  Proposed 
Rulemaking  or  a  Notice  of  Inquiry 
concerning  the  matter  under 
consideration.  The  Commission  has 
used  docket  numbers  since  January  1 , 
1978.  Docket  numbers  consist  of  the  last 
two  digits  of  the  calendar  year  in  which 
the  docket  was  established  plus  a 
sequential  number  that  begins  at  1  with 
the  first  docket  initiated  during  a 
calendar  year  (e.g..  Docket  No.  96-1  or 
Docket  No.  99-1).  The  abbreviation  for 
the  responsible  bureau  usually  precedes 
the  docket  number,  as  in  "MM  Docket 
No.  96-222,"  which  indicates  that  the 
responsible  bureau  is  the  Mass  Media 
Bureau  (now  the  Media  Bureau).  A 
docket  number  consisting  of  only  five 
digits  (e.g..  Docket  No.  29622)  indicates 
that  the  docket  was  established  before 
January  1, 1978. 

Notice  of  Inquiry  (NOI)  —  issued  by 
the  Commission  when  it  is  seeking 
information  on  a  broad  subject  or  trying 


to  generate  ideas  on  a  given  topic.  A 
comment  period  is  specified  during 
which  all  interested  parties  may  submit 
comments. 

Notice  of  Proposed  Rulemaking 
(NPRM)  —  issued  by  the  Commission 
when  it  is  proposing  a  specific  change 
to  Commission  rules  and  regulations. 
Before  any  changes  are  actually  made, 
interested  parties  may  submit  written 
comments  on  the  proposed  revisions. 

Further  Notice  of  Proposed 
Rulemaking  (FNPRM)  —issued  by  the 
Commission  when  additional  comment 
in  the  proceeding  is  sought. 

Memorandum  Opinion  and  Order 
(M060)  —  issued  by  the  Commission  to 
deny  a  petition  for  rulemaking, 
conclude  an  inquiry,  modify  a  decision, 
or  address  a  petition  for  reconsideration 
of  a  decision. 

Rulemaking  (RM)  Number —  assigned 
to  a  proceeding  after  the  appropriate 
bureau  or  office  has  reviewed  a  petition 
for  rulemaking,  but  before  the 
Commission  has  taken  action  on  the 
petition. 

Report  and  Order  (R&O)  —  issued  by 
the  Commission  to  state  a  new  or 
amended  rule  or  state  that  the 
Commission  rules  and  regulations  will 
not  be  revised. 

Marlene  H.  Dortch, 

Secretary,  Federal  Communications 
Commission. 


CONSUMER  AND  GOVERNMENTAL  AFFAIRS  BUREAU— Long-Term  Actions 

Sequence 
Numt)er 

Title 

Regulation 

Identification 

Number 

3975 

Policies  and  Rules  Governing  Interstate  Pay-Per-Call  and  Ottier  Information  Services  Pursuant  to  the  Tete- 
communications  Act  of  1996                                                                               

3060-AG42 

3976 

lmr)lementation  of  tfie  Sutiscritier  Selection  Cfianoes  Provision  of  tfte  Telecommunications  Act  of  1996  

3060-AG46 

3977 

Implementation  of  Section  255  and  Section  251(a)(2)  of  the  Telecommunications  Act  of  1996;  Access  to  Tele- 
communicafions  Services  Eauioment  and  Customer  Premise  Eauioment  for  Persons  Witti  Disabilities     

3060-AG58 

3978 

In  ttie  Matter  of  the  Telecommunications  Relay  Services,  tfie  Americans  Witfi  Disat>ilities  Act  of  1990.  and  tt>e 
Telecommunications  Act  of  1996                                                                                            

3060-AG75 

3979 
3980 

In  ttie  Matter  of  Telecommunications  Relay  Services  and  Speecfi-to-Speech  Services  for  Individuals  With  Hearing 
and  Speech  Disabilities;  CC  Docket  No.  98-67  

Establishment  of  Rules  Governing  Procedures  To  Be  Followed  When  Informal  Complaints  Are  Fried  by  Con- 
sumers Aoainst  Entities  Reaulated  bv  the  Commission                                          

3060-AG76 
3060-AI02 
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FCC 


ENFORCEMENT  BUREAU— Long-Term  Actions 


Sequence 
Numtwr 


3981 


Title 


In  the  Matter  of  Amendment  of  Part  73,  Subpart  G,  of  the  Commissions  Rules  Regarding  the  Emergency  Alert 
System • " 


Regulation 

Identification 

Numt)er 


3060-AF21 


OFFICE  OF  ENGINEERING  AND  TECHNOLOGY— Long-Tenn  Actions 


Sequence 
Number 


3962 
3983 
3984 
3985 
3986 
3987 
3988 
3989 
3990 
3991 

3992 
3993 
3994 
3995 
3996 
3997 

1QQR 

3999 


TMe 


Sequence 
Number 


4000 
4001 


Sequence 
Numt>er 


4002 
4003 
4004 


Sequence 
Number 


4005 

4006 

4007 


MSS  Spectmm  Allocation - - 

Unlicensed  National  Information  Infrastructure  at  5  GHz 

Dedicated  Short  Range  Communications  of  Intelligent  Transportation  Services 

Regulations  for  RF  Lighting  Devices  

Industry  Coordination  Committee  System  for  Broadcast  Digital  Television  Senrice 

3650-3700  Government  Transfer  Band  

Fixed  Satellite  Service  and  Terrestrial  System  in  the  Ku-Band  • 

Spread  Spectmm  Devices 

Wireless  Medical  Telemetry  Service r"""!"" ':""^'i:,\Z^:^'lj 

Establishment  of  an  Improved  Model  for  Predicting  the  Broadcast  Television  Field  Strength  Received  ai  IndivKluai 

Locations 

Conducted  Emission  Limits - 

Revision  of  the  Rules  Regarding  Ultra-WidebarKl  Transmission  

Software  Defined  Radio  Authorization  

New  Advanced  Wiretess  Services  -...^ 

Reallocation  of  27  MHz  Spectmm  „ 

Revisions  to  Broadcast  Auxiliary  Seroice  Rules = 

Part  15  Biennial  Review • 

Amateur  Radio  Service  Rules • 


Regulation 

Identification 

Number 


3060-AF75 
3060-AG19 
3060-AG94 
3060-AG95 
3060-AH13 
3060-AH14 
306O-AH17 
3060-AH25 
3060-AH27 

3060-AH37 
3060-AH46 
3060-AH47 
3060-AH64 
3060-AH65 
3060-AH66 
3060-AH78 
3060-AH92 
3060-AI04 


OFFICE  OF  ENGINEERING  AND  TECHNOLOGY— Completed  Actions 


Title 


Allocation  of  455-456  MHz  and  459-460  MHz 

Certification  of  Equipment  in  the  24.05-24.25  GHz  Band  at  FiekJ  Strengths  Up  to  2500  mV/m 


Regulation 

Identification 

Numt>er 


3060-AG89 
3060-AH16 


OFFICE  OF  GENERAL  COUNSEL— Long-Term  Actions 


Title 


Amendment  of  the  Ex  Parte  Rules  in  Joint  Board  Proceedings  

Amendment  of  Section  1.1204  of  the  Commission's  Ex  Parte  Rules 

Amendment  of  Section  1.17  of  the  Commission's  Rules  Concerning  Tmthful  Statements  to  the  Commission 


Regulation 

Identification 

Numtwr 


3060- AH02 
3060-AH58 
3060-AH86 


INTERNATIONAL  BUREAU— Long-Temi  Actions 


Title 


Streamlining  the  Commissions  Rules  and  Regulations  for  Satellite  Application  and  Licensing  Procedures;  IB  Dock- 
et No.  95-117 

Satellite  Communications  -  NGSO  Mobile  SateWte  Service;  CC  Docket  No.  92-166  ™  "r  •;C:;;r"iZ' 

Establishing  Rules  and  Policies  for  the  Use  of  Spectmm  for  Mobile  Satellite  Service  in  the  L-Band;  IB  Docket  no. 
96-132 


Regulatkxi 

Identification 

Number 


3060- AD70 
3060-AF42 

3060-AF89 
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75523 


FCC 


Sequence 
Number 


4028 
4029 
4030 
4031 
4032 
4033 
4034 
4035 
4036 
4037 
4038 
4039 
4040 
4041 
4042 


INTERNATIONAL  BUREAU— Long-Term  Actions  (Continued) 


Title 


4006          Establishment  of  Rules  and  Poltcles  for  trie  Digital  Audio  Radio  Satellite  Service  in  tfw  2310-2360  MHz  Frequency 
Band:  IB  Docket  No.  95-91;  GEN  Docket  No.  90-357 

4009  Redesignation  of  the  27  5-29.5  GHz  Frequency  Band;  CC  Docket  No.  92-297 ' 

4010  Amendment  of  Policy  To  Allow  Non-U. S.  Licensed  Space  Stations  To  Provide  Service  in  the  Unrted  States;  IB 
i      Docket  No.  96-111;  CC  Docket  No.  93-23 

4011  1    Allocate  &  Designate:  Spec  for  Fixed-Sat  Srv  (37.5-38.5,  40.5-41.5  &  48.2-50.2  GHz  Bands).  Mkxate:  Fixed  & 

Mobile  40.5-42.5  GHz;  Wireless  46.9-47  GHz;  Gov  Oper  37-38  &  40-40.5  GHz;  IB  Doc  No.  97-95 

4012  Establishment  of  Policies  and  Senice  Rules  for  the  Mobile  Satellite  Senrice  in  the  2  GHz  Band;  IB  Docket  No.  99- 

81  

4013  Polkaes  for  the  Direct  Broadcast  Satellite  Service:  IB  Docket  No.  98-21  

4014  1998  Biennial  Regulatory  Review  —  Review  of  Accounts  Settlement  in  Maritime  Mobile  &  Maritime  Mobile-Satellite 

Radio  Services  and  Withdrawal  of  the  Commission  as  Accounting  Authority;  IB  Doc  No.  98-96  

4015  Global  Mobile  Personal  Communicatkws  by  Satellite;  IB  Docket  No.  99-67 

4016  Direct  Broadcast  Public  Interest  Obligations;  MM  Docket  No.  93-25 

4017  Streamlining  Earth  Station  Licensing  Rules;  IB  Docket  No.  00-248  

4018  2000  Biennial  Review  —  Amendment  of  Parts  43  and  63  of  the  Commission's  Rules;  IB  Docket  No.  00-231   

4019  '    Licensing  and  Coordination  of  Earth  Stations  in  the  Fixed-Satellite  Services;  IB  Docket  No.  00-203  

4020  PolkJies  and  Rules  for  Non-Geostationary  Satellite  Orbit.  Fixed  Satellite  Servk»  in  the  KA-Band;  IB  Docket  No.  02- 

19 

4021  !    Enforcement  of  Other  Nations'  Prohibitions  Against  the  Uncompleted  Call  Signaling  Configuratk>n  of  International 
'      Callback  Service;  IB  Docket  No.  02-18 

4022  '    Space  Station  Licensing  Reform;  IB  Dockets  00-248  and  02-34 

4023  Alaska  Bush  Earth  Station  Policy;  IB  Docket  No.  02-30 

4024  Flexibility  for  Delivery  of  Communications  by  Mobile  Satellite  Service  Providers  in  the  2  GHz  Band,  the  L-Band. 

and  the  1.6/2.4  GHz  Band 

4025  Mitigation  of  Orbital  Debris;  IB  Docket  No.  02-54  


Regulation 

Identification 

Number 


INTERNATIONAL  BUREAU— Completed  Actions 


MEDIA  BUREAU— Long-Temi  Actions 


Transfer  of  Control  of  Non-Stock  Entities  (MM  Docket  No.  89-77)  ...„ 

Cable  Television  Rate  Regulation 

Cable  Television  Rate  Regulation:  Cost  of  Service 

Customer  Service  Standards  ; 

Filing  of  Television  Network  Affiliatkxi  Contracts  (MM  Docket  No.  95-40)  

Rules  Governing  Broadcast  Television  Advertising  (MM  Docket  No.  95-90) 

Cat>le  Home  Wiiing  

Closed  Captioning  , 

Cable  Act  Reform 

Competitive  Availability  of  Navigatkxi  Devk»s 

Minor  Modifk:ations  of  Broadcast  Lk:enses  Without  Prior  Construction  Pennit  (MM  Docket  No.  96-58) 

Pole  Attachment  Provisions  

Review  of  Technk:al  Rules  in  Parts  73  and  74  (MM  Docket  No.  96-93)  

Digital  Must  Carry 

Horizontal  Ownership  Limits  


3060-AF93 
3060-AF94 

3060-AG31 

3060-AH23 

3060-AH28 
3060-AH29 

3060-AH30 
3060-AH49 
3060-AH59 
3060-AH60 
3060-AH62 
3060-AH63 

3060-AH93 

3060-AH94 
3060-AH98 
3060-AH99 

3060-AI05 
3060-AI06 


Sequence 
Number 

Title 

Regulation 

Identification 

Number 

4026 

Preemotion  of  Local  Zonino  Reaulation  of  Satellite  Earth  Stations'  IB  Docket  No.  95-59  

3060-AF92 

4027 

Amendment  to  Regulatory  Policies  Governing  Domestic  Fixed  Satellites  and  Separate  Intematkjnal  Satellite  Sys- 
tems IB  Docket  No.  95-41  

3060-AH48 

3060-AE31 
3060-AF41 
3060-AF48 
3060-AF69 
3060-AF80 
3060-AF81 
3060-AG02 
3060-AG26 
3060-AG27 
3060-AG28 
3060-AG30 
3060-AG71 
3060-AG81 
3060-AG91 
3060-AH09 


FCC 


MEDIA  BUREAU— Long-Temi  Actions  (Continued) 


Applicatton  of  Network  Nonduplkation,  Syndicated  Exclusivity,  and  Sports  Blackout  Rules  to  SateHite  Retrans- 

missKMi  —  SHVIA  

Retransmission  Consent  Issues  —  SHVIA  ....:. 

Digital  Audto  Broadcasting  Systems  (MM  Docket  No.  99-325) 

Satellite  Broadcasting  Signal  Carnage  Requirements '^T'^'^Z 

Ancillary  or  Supplemental  Use  of  DTV  Capacity  by  Non-Commercial  Lfcensees  (MM  Docket  No.  98-203)  

Periodk:  Review  of  Rules  and  Polkaes  Affecting  the  Conversion  to  DTV  (MM  Docket  No.  00-39) 

Children's  TV,  Obligations  of  Digital  TV  Broadcasters  (MM  Docket  No.  00-167) 

Extenswn  of  Filing  Requirements  for  ChiWrens  TV  Programming  Report  (MM  Docket  No.  00-44) 

Radio  Marlcet  Definitions  (MM  Docket  No.  00-244) 

Enhanced  and  Standardized  Disclosure  (MM  Docket  No.  00-168) 

Exclusive  Contract  Prohibitton  of  the  Program  Access  Rules 

Revision  of  EEO  Rules  and  Policies;  MM  Docket  No.  98-204 V."";;;;';': 

Reexamination  of  Comparative  Standards  for  Noncommercial  Educatkjnal  Applfcants:  MM  Docket  No.  95-31  

Cross  Ownership  of  Broadcast  Stations  and  Newspapers 


Regulalik>n 

IdentificatKKi 

Number 


3060-AH35 
3060-AH36 
3060-AH40 
3060-AH45 
3060-AH53 
3060- AH54 
3060-AH68 
3060- AH69 
3060- AH70 
3060- AH71 
3060-AH91 
3060-AH95 
3060-AH96 
3060-AH97 


OFFICE  OF  MANAGING  DIRECTOR— Long-Temi  Actions 


Sequence 
Number 


Regulatkxi 

IdentifKatkxi 

Number 


3060-AH85 


WIRELESS  TELECOMMUNICATIONS  BUREAU— Long-Temi  Actions 


Sequence 
Nunfiber 


4062 


4065 
4066 
4067 

4068 
4069 
4070 
4071 
4072 
4073 
4074 
4075 
4076 
4077 

4078 
4079 
4080 


Title 


Regulatton 

ldentifKatk>n 

Number 


Amendment  of  the  Commission's  Rules  Conceming  Maritime  Communications  

Future  Devetopment  of  800  MHz  SMR;  Competitive  Bklding  WkJe  Area  

Resale  and  Roaming  OWigattons  Pertaining  to  Commercial  Mobile  Radkj  Servfces  r^^'W'Z^" 

Implementation  of  Sectkxi  309(i)  of  the  Communkatkws  Act.  Competitive  Bklding:  Narrowband  PCS  Competitive 

ImSemLatiOT  of  Section  3O90)  of  ttie(^  Competitive  Bidding:  218-219  MHz  Competitive  BW- 
ding  Rules ' 

ImplemCTtatkjn  of  3090)  of  the  Communiii^tions  Act,  Amendment  of  Parts  20  and  24  of  the  Commission's  Rules  - 
Broadband  PCS  Competitive  Bidding  and  the  Commercial  Mobile  Radio  Sen/ice  Spectmm  Cap 

Revision  of  the  Rules  To  Ensure  Compatibility  With  Enhanced  911  Emergency  Calling  Systems 

In  the  Matter  of  the  CommunicatkMis  Assistance  for  Law  Enforcement  Act ■_• 

Devetopment  of  Operational,  Technkal,  and  Spectmm  Requirements  for  Public  Safety  Communications  Require- 
monts 

Multiple  Access  Systems  - '"1Z!11 

Amendment  of  Part  I  of  the  Commissions  Rules  —  Competitive  Bidding  Procedures ^ 

Amendment  of  Part  90  of  the  Rules  To  Adopt  Regulations  tor  Automatk:  Vehk:le  Monitonng  Systems    •••"••"" 

Servtee  Rules  for  the  746-764  and  776-794  MHz  Bands,  and  Revisions  to  Part  27  of  the  Commission  s  Rules  

Implementation  of  Secttons  309(j)  and  337  of  the  Communtoattons  Act  of  1934  as  Amended -•  •—■ 

1998  Biennial  Regulatory  Review  -  Spectmm  Aggregatkxi  Umits  for  Wireless  Telecommurecations  Gamers 

Amendment  to  Parts  1,  2,  87  and  101  of  the  Rules  to  Ltoense  Fixed  Servrces  at  24  GHz 

Part  101  —  Terrestrial  Mterowave  Fixed  Radto  Sennces ; 

Amendment  of  Parts  13  and  80  Governing  Maritime  Communteations ••• • ••• 

Amendment  of  the  Rules  Regarding  Installment  Payment  Financing  for  Personal  Communications  Services  Ucens- 

Transfer  oif  the  3650  iriifoogh  3700  MHz  Band  From  Federal  Government  Use •••- 

2000  Biennial  Regulatoiy  Review  Spectmm  Aggregatton  Umits  for  Commercial  Mobile  Radio  Jervic^^^.^..^ 
In  the  Matter  of  Promoting  Efffeient  Use  of  Spectrum  Through  Elimination  of  Barriers  to  the  Devetopment  of  Sec- 
ondary Markets • 


3060-AF14 
3060-AF47 
3060-AF58 

3060-AF99 

3060-AGOO 
3060-AG16 

3060-AG21 
3060-AG34 
3060-AG74 

3060-AG85 
3060-AG86 
3060-AG87 
3060- AH1 2 
3060- AH32 
3060-AH33 
3060-AH34 
3060-AH41 
3060-AH42 
3060-AH55 

3060-AH57 
3060-AH75 
3060-AH81 

3060-AH82 
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FCC 


4081 
4082 
4083 

4084 
4085 
4086 


4087 
4088 
4089 
4090 
4091 
4092 
4093 
4094 
4095 
4096 
4097 
4098 
4099 

4100 
4101 
4102 
4103 
4104 
4105 

4106 

4107 
4108 
4109 
4110 


WIRELESS  TELECOMMUNICATIONS  BUREAU— Long-Term  Actions  (Continued) 


In  the  Matter  of  Automatic  and  Manual  Roaming  Obligations  Pertaining  to  Commercial  Mobile  Radio  Services  

Amendment  of  Part  90  for  Licensing  Low  Power  Operations  in  450-470  MHz  Band 

Reallocation  of  tfie  216-220  MHz,  1390-1395  MHz,  1427-1429  MHz,  1429-1432  MHz,  1432-1435  MHz,  1670-1675 

MHz,  and  2385-2390  MHz  Govemment  Transfer  Bands 

Review  of  Quiet  Zones  Application  Procedures  

Reallocation  and  Service  Rules  for  the  698-746  MHz  Spectrum  Band  (Television  Channels  52-59) 

Implementation  of  911  Act  


3060-AH83 
3060-AH84 

3060-AH87 
3060-AH88 
3060-AH89 
3060-AH90 


WIRELINE  COMPETITION  BUREAU— Long-Term  Actions 


Administration  of  the  North  American  Numbering  Plan 

Use  of  N11  Codes  and  Other  Abbreviated  Dialing  Arrangements 

Implementation  of  the  Universal  Sen/ice  Portions  of  the  1996  Telecommunications  Act 

Toll-Free  Sen/ice  Access  Codes 

Implementation  of  Section  273  of  the  Telecommunications  Act  of  1996  ..., 

Telecommunications  Gamers'  Use  of  Custonrer  Proprietary  Network  Information  and  Other  Customer  Information 

Implementation  of  Section  402(b)(1)(a)  of  ttie  Telecommunications  Act  of  1996;  LEC  Tariff  Streamlining  Provisions 

Access  Charge  Reform  

Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunications  Act  of  1996  

Enhanced  91 1  Services  for  Wireline 

Computer  III  Further  Remand  Proceedings:  Bell  Operating  Company  Provision  of  Enhanced  Services  

Detariffing  of  Competitive  Local  Exchange  Carriers'  Interstate  Exchange  Access  Services 

Performance  Measurements  and  Reporting  Requirements  for  Operations  Support  Systems,  Interconnection,  Oper- 
ator Services,  and  Directory'Assistance  

Deployment  of  Wireline  Sen/ices  Offering  Advanced  Telecommunications  Capability 

Prescribing  the  Authorized  Rate  of  Return  for  Interstate  Services  of  Local  Exchange  Carriers  

Local  Telephone  Networks  That  LECs  Must  Make  Available  to  Competitors 

2000  Biennial  Regulatory  Review  —  Telecommunications  Service  Quality  Reporting  Requirements 

Access  Charge  Reform  and  Universal  Service  Reform  

2000  Biennial  Regulatory  Review  —  Comprehensive  Review  of  the  Accounting  Requirements  and  ARMIS  Report- 
ing Requirements  for  Incumtient  Local  Excfiange  Carriers;  Phase  2  and  Phase  3 

Streamlining  Procedures  for  Common  Canier  Transfers  of  Control  and  Implementation  of  Further  Streamlining 
Measures  for  Dorriestlc  Section  214  Authorizatkins  ». 

Numbering  Resource  Optimization  

Performance  Measurements  and  Standards  for  Unbundled  Network  Elements  and  Interconnection 

Performance  Measurements  and  Standards  tor  Interstate  Special  Access  Services 

Customer  Premises  Equipment/EnharKed  Servk:es  Bundling  Restrictions  in  Computer  II „, 


3060-AF50 
3060-AF51 
3060-AF85 
3060-AG11 
3060-AG36 
3060-AG43 
3060-AG47 
3060-AG49 
3060-AG50 
3060-AG60 
3060-AG72 
3060-AG73 

3060-AHOO 
3060-AH03 
3060-AH18 
3060-AH44 
3060-AH72 
3060-AH74 

3060-AH76 

3060-AH79 
3060-AH80 
3060-AIOO 
3060-AI01 
3060- AI03 


WIRELINE  COMPETITION  BUREAU— Completed  Actions 


Sequence 
Number 


4111 
4112 
4113 
4114 
4115 


1998  Biennial  Regulatory  Review  —  Review  of  Accounting  and  Cost  Allocation  Requirements 

1998  Biennial  Regulatory  Review  —  Review  of  ARMIS  Reporting  Requirements  

1998  Biennial  Regulatory  Review  —  Review  of  Depreciation  Requirements  for  Incumbent  Local  Exchange  Caniers 

Comprehensive  Review  of  Accounting  Requirements  and  ARMIS  Reporting  Requirements,  Phase  1  

Comprefiensive  Review  of  the  Accountir>g  Requirements  and  ARMIS  Reporting  Requirements  for  Incumbent  Local 
Exchar>ge  Carriers;  Phase  1   , 


Regulation 

Identification 

Number 


3060-AG98 
3060-AG99 
3060-AH20 
3060-AH43 

3060-AH77 
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Federal  Communications  Commission  (FCC) 
Consumer  and  Governmental  Affairs  Bureau 


Long-Term  Actions 


3975.  POUCIES  AND  RULES 
GOVERNING  INTERSTATE  PAY-PER- 
CALL  AND  OTHER  INFORMATION 
SERVICES  PURSUANT  TO  THE 
TELECOMMUNICATIONS  ACT  OF  1996 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  228 

CFR  Citatton:  47  CFR  64.1501;  47  CFR 
64.1504;  47  CFR  64.1510 

Legal  Deadline:  None 
AtMtract:  The  Commission  has  received 
comments  on  proposed  rules  designed 
to  implement  the  1996 
Telecommunications  Act  vdth  respect 
to  information  services  to  prevent 
abusive  and  deceptive  practices  by 
entities  that  might  try  to  circumvent  the 
statutory  requirements.  The  proposed 
rules  address  generally  the  use  of 
dialing  sequences  other  than  the  900 
service  access  code  to  provide 
information  services. 

Timetable: 


Action 


Date 


FR  Cite 


06/20/96  61  FR  31481 
09/16/96 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Govemment  Levels  Affected:  None 

Agency  Contact:  Richard  D.  Smith, 
Attorney,  Federal  Communications 
Commission,  Consumer  and 
Governmental  Affairs  Bureau 
Phone:  202  418-2512 
Email:  rdsmith@fcc.gov 

RIN:  3060-AG42 


3976.  IMPLEMENTATION  OF  THE 
SUBSCRIBER  SELECTION  CHANGES 
PROVISION  OF  THE 
TELECOMMUNICATIONS  ACT  OF  1996 

Priority:  Substantive,  Nonsignificant 

l.egai  Authority:  47  USC  154;  47  U5C 
201;  47  USC  258 

CFR  Citation:  47  CFR  64.1100;  47  CFR 

64.1150;  47  CFR  64.1160;  47  CFR 

64.1170;  47  CFR  64.1180;  47  CFR 

64.1190 

Legal  Deadline:  None 

Abstract:  In  December  1998,  the 
Commission  established  new  rules  and 
policies  implementing  section  258  of 
the  Communications  Act  of  1934,  as 


amended  by  the  Telecommunications 
Act  of  1996,  which  makes  it  imlawful 
for  any  telecommunications  carrier  to 
"submit  or  execute  a  change  in  a 
subscriber's  selection  of  a  provider  of 
telecommimications  exchange  service 
or  telephone  toll  service  except  in 
accordance  with  such  verification 
procediues  as  the  Commission  shall 
prescribe."  The  rules  p. ovide,  among 
other  things,  that  any 
telecommimications  carrier  that  violates 
such  verification  procedures  and  that 
collects  charges  for  telephone  exchange 
service  or  telephone  toll  service  from 
a  subscriber,  shall  be  liable  to  the 
carrier  previously  selected  by  the 
subscriber  in  an  amount  equal  to  all 
charges  paid  by  the  subscriber  after 
such  violation.  In  the  FNPRM,  we 
sought  comment  on  several  proposals 
to  further  strengthen  our  slamming 
rules..  In  April  2000,  the  Commission 
modified  the  slamming  liability  rules 
by  giving  victims  of  slamming  adequate 
redress,  ensuring  that  carriers  that  slam 
do  not  profit  from  their  fraud,  and 
allowing  states  to'  act  as  the  primary 
administrator  of  slamming  complaints. 

In  Jvdy  2000,  the  Commission  took 
further  action  to  improve  the  existing 
carrier  change  process  for  both 
consumers  and  carriers,  protect  the 
right  of  consumers  to  exercise  choice 
among  carriers,  and  ensure  that 
consumers'  choices  are  honored.  In 
December  2000,  the  Commission 
adopted  a  Bieimial  Review  FNPRM 
seeking  comment  on  proposals  to 
amend  the  slamming  rules  to  lighten 
administrative  burdens  associated  with 
selling  or  transferring  customer  bases 
by  eliminating  the  need  to  obtain  a 
waiver,  while  continuing  to  protect 
consumers.  In  February  2001,  the 
Commission  adopted  an  order 
modifying  and  clarifying  certain  aspects 
of  the  reporting  and  registration 
requirements  it  had  adopted  in  July 
2000.  In  May  2001,  the  Commission 
adopted  streamlined  procedures  for  the 
cairier-to-carrier  sale  or  transfer  of 
customer  bases,  as  proposed  in  the 
Biennial  Review  FNPRM. 

Timetable: 


Action 


Date 


FR  Cite 


02/16/99  64  FR  7745 


Action 


Date 


FR  Cite 


IWIO&OonReconand    08/1 4«7  62  FR  43493 

FNPRM 
FNPRM  Comment        09/30/97 

Period  End 


04/13/00 
11/08/00 


01/29«)1 
03/01  A)1 
06/06A)1 


65  FR  47678 
65  FR  66934 


66  FR  8093 
66  FR  12877 
66  FR  30334 


Second  Report  & 

Order  and  Second 

FNPRM 
First  Order  on  Recon 
Third  Report  &  Order 

and  Second  Order 

on  Recon 
•mird  FNPRM 
Order 
First  Report  &  Order 

and  Fourtfi  Report  & 

Order 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Govemment  Levels  Affected:  None 

Agency  Contact:  Nancy  Stevenson, 
Attorney,  Federal  Communications 
Commission,  Consumer  and 
Governmental  Affairs  Bureau,  445  12th 
Street,  SW.,  Washington.  DC  20554 
Phone:  202  418-2512 
TDD  Phone:  202  418-7172 
Fax:  202  418-1196 
Email:  nstevens@fcc.gov 

RIN:  3060-AG46 

3977.  IMPLEMENTATION  OF  SECTION 
255  AND  SECTION  251  (AK2)  OF  THE 
TELECOMMUNICATIONS  ACT  OF 
1996'  ACCESS  TO 
TELECOMMUNICATIONS  SERVICES 
EQUIPMENT  AND  CUSTOMER 
PREMISE  EQUIPMENT  FOR  PERSONS 
WITH  OlSABILITiES 
Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  47  USC  255 
CFR  Citation:  47  CFR  6;  47  CFR  7 
Legal  Deadline:  None 
At>Stract:  This  proceeding  is  initiated 
to  implement  the  provisions  of  sections 
251(a)(2)  and  255  of  the 
Communications  Act  and  related 
sections  of  the  Telecommunications  Act 
of  1996  regarding  the  accessibility  of 
telecommunications  equipment  and 
services  to  persons  with  disabilities. 

Timetable: 


Action 


Date 


FR  Cita 


NOI 

NPRM 

NPRM  Comment 

Period  End 
Report  &  Order 


09/26/96  61  FR  50465 
05/22/98  63  FR  28456 
08/14/98 

11/19/99  64  FR  63235 
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Action 


DM*  FR  Cite 


Further  NOI  11/19/99  64  FR  63277 

Further  NOI  Comment  12/14/99 

Period  End 
Public  Notice  07/13/00  65  FR  43372 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 

Local.  Federaf 

Additional  Information:  Additional 
Bureau:  Wireline  Competition  Bureau 

Agency  Contact:  Janet  Sievert, 
Attorney  Advisor,  Federal 
Commtinications  Commission, 
Consumer  and  Govenmiental  Affairs 
Bureau,  445  12th  Street.  SW., 
Washington.  DC  20554 
Phone:  202  418-1362 
TDD  Phone:  202  418-1398 
Fax:  202  418-1414 
Email:  jsievert@fcc.gov 

RIN:  3060-AG58 

3978.  IN  THE  MATTER  OF  THE 
TELECOMIMUNICATIONS  RELAY 
SERVICES,  THE  AMERICANS  WITH 
DISABILITIES  ACT  OF  1990,  AND  THE 
TELECOMMUNICATIONS  ACT  OF  1996 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  225 

CFR  Citation:  47  CFR  64.604 

Legal  Deadline:  None 

Abstract:  This  item  will  address  the 
requirement  that  telecommunications 
relay  services  be  capable  of  handling 
any  type  of  call  normally  provided  by 
common  carriers,  including  coin  sent- 
paid  calls.  On  April  5,  2001,  the 
Commission  published  a  Second 
FNPRM  seeking  comment  on  the  coin 
sent-paid  issue.  This  Second  FNPRM 
suspended  the  enforcement  of  section 
64.604(a)(3)  of  our  rules  until  final 
rules  in  this  proceeding  are  adopted 
and  published  in  the  Federal  Register. 


Action 


FR  Cite 


NPRM  12/04/90  55  FR  50037 

R&O  and  Request  for    06/01/91   56  FR  36729 

Comments 
Order  on  Recon.  03/03/93  58  FR  12175 

Second  R&O  and 

FNPRM 


Action 


Date  FR  Cite 


MO&O  11/28/95  60  FR  58626 

Order  08/23/00 

Second  FNPRM  04/05/01   66  FR  18059 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  information:  Additional 
Bureau:  Wireline  Competition  Bureau 

Agency  Contact:  Janet  Sievert, 
Attorney  Advisor,  Federal 
Conmiunications  Commission, 
Consumer  and  Governmental  Affairs 
Bureau,  445  12th  Street.  SW.. 
Washington.  DC  20554 
Phone:  202  418-1362 
TDD  Phone:  202  418-1398 
Fax:  202  418-1414 
Email:  jsievert@fcc.gov 

RIN:  3060-AG75 

3979.  IN  THE  MATTER  OF 
TELECOMMUNICATIONS  RELAY 
SERVICES  AND  SPEECH-TO-SPEECH 
SERVICES  FOR  INDIVIDUALS  WITH 
HEARING  AND  SPEECH 
DISABILITIES;  CC  DOCKET  NO.  98-67 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  225;  47  USC  255;  47  USC 
610 

CFR  Citation:  47  CFR  64.601;  47  CFR 
64.603:  47  CFR  64.604;  47  CFR  64.605 

Legal  Deadline:  None 

Abstract:  In  the  Report  emd  Order, 
released  on  March  6.  2000.  the  FCC 
adopted  additional  rules  to  increase  the 
availability  and  usefulness  of  the 
telecommunications  system  for 
Americans  with  hearing  and  speech 
disabilities.  Specifically,  the  FCC 
required  that  speech  to  speech  and 
Spanish  language  relay  services  be 
provided.  The  FCC  also  encouraged  the 
provision  of  video  relay  interpreting 
service  by  making  it  eligible  for 
reimbursement  firom  the 
telecommunications  relay  service  (TRS) 
fund.  In  addition,  the  FCC  revised  its 
minimum  standards  in  accordance  with 
the  statutory  mandate  that  TRS  must 
be  "functionally  equivalent"  to  voice 
telecommunications  service  to  the 
extent  possible.  Among  other  things, 
these  rules  will  improve  the  speed  at 


which  calls  are  answered  and 
conversations  relayed. 

In  the  Further  Notice  of  Proposed 
Rulemaking  (FNPRM),  the  FCC  asked 
for  conunent  on  how  to  further  improve 
TRS.  Specifically,  the  FNPRM  asked 
what  changes  are  necessary  to  increase 
public  awareness  of  TRS  among  all 
callers,  not  just  those  with  disabilities, 
including  how  a  national  awareness 
education  campaign  can  be  established: 
and  whether  other  technologies, 
services,  and  features  should  be  made 
available  to  TRS  users. 

In  the  Order  on  Reconsideration 
released  on  June  5,  2000,  the  FCC,  on 
its  own  motion,  amended  the  effective 
date  by  which  parties  must  comply 
with  most  of  the  amended  rules 
adopted  in  the  Report  and  Order.  The 
Order  on  Reconsideration  also 
established  a  fixed  date  for  the  annual 
submission  of  complaint  log  summaries 
by  States  and  TRS  providers  to  the  FCC 
by  July  1  of  each  year.  The  FCC  also 
more  rigorously  conformed  the  text  of 
the  rules  concerning  the  submission  of 
contact  information  and  the  treatment 
of  emergency  calls  to  the  precise 
language  in  the  Report  and  Order. 
Moreover,  the  FCC  clarified  the 
requirement  regarding  the  transfer  of 
customer  profile  information  between 
outgoing  and  incoming  TRS  providers, 
and  clarified  the  review  process  and 
possible  disposition  of  informal 
complaints  under  our  amended  TRS 
rules.  In  addition,  the  Order  on 
Reconsideration  changed  the 
nomenclature  in  our  rules  from  "video 
relay  interpreting"  to  "video  relay 
services."  Finally,  the  Order  on 
Reconsideration  corrected  various 
typographical  errors. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

05/20/98 

63  FR  32798 

NPRM  Comment 

09/14/98 

Period  End 

Order  on  Recon 

06/21/00 

65  FR  38432 

Report  and  Order 

06/21/00 

65  FR  38432 

FNPRM 

06/21/00 

65  FR  38490' 

Public  Notice 

07/19/01 

66  FR  37631 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemmsnt  L^veis  Affected:  State 

Agency  Contact:  Greg  Hlibok. 
Attorney.  Federal  Communications 
Commission.  Consumer  and 
Governmental  Affairs  Bureau,  445  12th 
Street  SW.  Washington,  DC  20554 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9.  2002 /Unified  Agenda 


75527 


FCC— Consumer  and  Govemnoental  Affairs  Bureau 


Long-Term  Actions 


Phone:  202  418-8124 
TDD  Phone:  202  418-0431 
Email:  ghlibok@fcc.gov 

Joy  Alford,  Federal  Communications 
Commission,  445  12th  Street.  SW. 
Washington.  DC  20554 
Phone:  202  632-7175 
Email:  jalford@fcc.gov 

RIN:  3060-AG76 

3980.  ESTABUSHMENT  OF  RULES 
GOVERNING  PROCEDURES  TO  BE 
FOLLOWED  WHEN  INFORMAL 
COMPLAINTS  ARE  RLED  BY 
CONSUMERS  AGAINST  ENTITIES 
REGULATED  BY  THE  COMMISSION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151: 47  USC 
152;  47  USC  154(i)  and  154(j);  47  USC 
303(r);  47  USC  403 
CFR  Citation:  47  CFR  1.716  to  1.718 
Legal  Deadline:  None 

Abstract:  This  proceeding  seeks 
comment  on  proposals  to  establish  a 
unified,  streamlined  process  for  the 
intake  and  resolution  of  informal 
complaints  filed  by  consumers  in  order 


to  promote  maximum  compliance  with 
the  requirements  of  the 
Conuntinications  Act  of  1934,  as 
amended,  (the  Act)  and  ovir 
implementing  rules  and  orders. 

The  Commission  has  previously 
emphasized  that  otir  consumer 
complaint  mechanisms  are  a  principal 
vehicle  for  achieving  such  compliance 
and  promoting  the  pro-competitive 
goals  imderlying  the  Act  and  our  rules. 
We  are  concerned,  however,  that  our 
existing  complaint  mechanisms  require 
consumers  to  navigate  an  array  of  rule 
provisions  and  disparate  procedures 
administered  by  various  offices  within 
the  Commission  in  order  to  file 
complaints  about  practices  they  believe 
violate  the  Act  or  our  rules  and  orders. 
Our  goal  in  this  proceeding  is  to 
consolidate  and  streamline  the 
consumer  complaint  mechanisms 
consumers  use  when  submitting 
informal  complaints  to  the 
Commission. 

We  propose  to  establish  a  consumer 
complaint  mechanism  patterned  after 
our  existing  rules  for  informal 
complaints  filed  against  common 
carriers  pursuant  to  Section  208  of  the 


Federal  Communications  Commission  (FCC) 
Enforcement  Bureau 


3981.  IN  THE  MATTER  OF 
AMENDMENT  OF  PART  73,  SUBPART 
G,  OF  THE  COMMISSION'S  RULES 
REGARDING  THE  EMERGENCY 
ALERT  SYSTEM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  303;  47  USC  544;  47  USC 
606 

CFR  Citation:  47  CFR  11;  47  CFR  73; 

47  CFR  76 

Legal  Deadline:  None 

Alistract:  The  Commission  adopted 
new  rules  to  replace  the  old  Emergency 
Broadcast  System  (EBS)  with  a  new 
Emergency  Alert  System  (EAS),  in 
order  to  alert  the  public  in  the  event 
of  a  national  emergency.  The  Report 
and  Order  requires  broadcast  stations 
and  cable  TV  systems  to  participate  in 
the  EAS  and  streamlines  operational 
procedures  for  system  participants.  The 
new  rules  prescribe  how  existing 
communications  services  such  as 
broadcasting,  cable,  and  other  public 
.service  providers  will  function  under 


Act  contained  in  Sections  1.717-1.718 
of  the  Commission's  rules.  We  also 
invite  comment  on  whether  we  should 
make  changes  to  our  existing  informal 
common  carrier  complaint  rules. 

TimetaMs: 


Action 


FR  Cite 


NPRM  04/16/02  67  FR -18560 

Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Genaro  FuUano,  Legal 
Counsel,  CGB,  Federal  Communications 
Commission.  Consumer  & 
Governmental  Affairs  Btireau,  445  12th 
Street,  SW 
Phone:  202  418-1400 

Calvin  Osborne,  Attorney,  Federal 
Commimicalions  Commission, 
Consumer  &  Governmental  Affairs 
Bureau,  445  12th  Street,  SW, 
Washington,  DC  20554 
Phone:  202  418-2692 

RIN:  306D-AI02 


Long-Term  Actions 


the  technical  standards  and  operational 
procedures  of  the  new  system.  It  also 
removed  the  old  part  of  the 
Commission's  rules  concerning  EBS  in 
its  entirety  and  incorporated  the  new 
EAS  rules  in  a  new  part  of  the  Code 
of  Federal  Regulations. 

The  Conunission  issued  a  Further 
Notice  of  Proposed  Rulemaking  (NPRM) 
peeking  comments  regarding  whether 
the  Multipoint  Distribution  Service 
(MDS),  Satellite  Master  Antenna  TV 
(SMATV)  system,  and  Video  Dial  Tone 
should  also  be  required  to  participate 
in  EAS.  It  also  sought  comments  on 
several  cable  issues  such  as  whether  a 
defined  class  of  small  cable  systems 
should  be  exempted  from  participation 
in  EAS,  and  how  the  Commission 
should  define  small  cable  systems.  The 
Commission  subsequently  adopted  a 
Second  Report  and  Order  to  (1)  modify 
EAS  as  it  applied  to  cable  systems;  (2) 
address  whether  other  video  providers 
should  be  required  to  participate  in  the 
system;  and  (3)  adopt  rules  to  address 


issues  of  concern  to  persons  with 
hearing  disabilities. 

In  response  to  concerns  that  voluntary 
EAS  activations  could  interrupt  the 
transmission  of  emergency 
programming  by  local  broadcast 
stations,  the  Commission  issued  a 
Second  Further  NPRM  requesting 
conm^ent  on  whether  it  should  adopt 
rules  to  prohibit  cable  systems  bom 
transmitting  EAS  alerts  for  state  or  local 
emergencies  during  the  broadcast  of 
emergency  programming  by  a  broadcast 
station.  In  the  Third  Report  and  Order, 
the  Commission  amended  its  rules  to 
permit  cable  systems  and  broadcast 
systems  to  enter  into  voluntary 
agreements  regarding  the  transmission 
of  local  emergency  information.  The 
Commission,  however,  declined  to 
adopt  rules  requiring  cable  systems  to 
prevent  the  interruption  of  local 
broadcast  station  emergency 
programming.  In  April  2000,  the 
Commission  issued  an  order  in  which 
it  deleted  obsolete  rules  or  rules  that 
were  no  longer  needed. 
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In  March  2001 ,  the  Commission  issued 
an  NPRM  proposing  various  revisions 
to  the  EAS  rules  and  seeking  comment 
on  requests  for  rule  changes  filed  by 
the  National  Weather  Service  and  the 
Society  of  Broadcast  Engineers. 

The  Commission  adopted  rule  changes 
in  the  Report  and  Order  that  are 
intended  to  enhance  the  capabilities 
and  performance  of  the  EAS  during 
state  and  local  emergencies.  The 
Commission  adopted  rules  that  add 
new  state  and  local  event  codes  to  the 
EAS  and  rules  that  permit  broadcast 
stations  and  cable  stations  to  upgrade 
their  existing  EAS  equipment  to  add 
the  new  event  and  location  codes  on 
a  volimtary  basis  until  the  equipment 
is  replaced.  Additionally,  the 
Commissioii  adopted  rules  that  require 
all  existing  and  new  models  of  EAS 


equipment  manufactured  after  August 
1,  2003,  to  be  capable  of  receiving  and 
transmitting  the  new  codes.  The 
Commission  noted  that  this  approach 
strikes  an  appropriate  balance  between 
promoting  public  safety  by  permitting 
enhancements  to  state  and  local  EAS 
and  ensuring  that  any  such 
enhancements  do  not  result  in  reduced 
voluntary  participation  in  state  and 
local  EAS  activities. 

Timetable: 


Action 


NPRM 

NPRM/FNPRM 
R&O 
FNPRM 
MO&O 

Second  FNPRM 
Second  R&O 
Third  R&O 


FR  Git* 


10/09/91 
091/17/92 
12/28/94 
12/28/94 
11/06/95 
03«)4/98 
09/24/98 
02/08/99 


57  FR 
59  FR 

59  FR 

60  FR 
63  FR 

63  FR 

64  FR 


53874 
67090 
67104 
55996 
15806 
29660 
5950 


Action 


DM*  FR  Cit» 


Order  04/24/00  65  FR  21657 

NPRM  03/20/01    66  FR  16897 

R&O  (Retease  Date)     02/26/02  67  FR  18502 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Bonnie  Gay, 
Emergency  Alert  System  Staff,  Federal 
Communications  Commission, 
Enforcement  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-1220 

RIN:  3060-AF21 


Federal  Communications  Commission  (FCC) 
Office  of  Engineering  and  Technology 


Long-Term  Actions 


3982.  MSS  SPECTRUM  ALLOCATION       Action 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Dal*  FR  CH* 


Legal  Authority:  47  USC  154:  47  USC 
302;  47  USC  303:  47  USC  304 

CFR  Citation:  47  CFR  2 

l.egal  Deadline:  None 

Abstract:  The  Second  Report  and  Order 
finalized  the  reallocation  of  the  1990- 
2025  MHz  band  from  Broadcast 
Auxiliary  Service,  including  the  Cable 
Television  Relay  Service  and  the  Local 
Television  Transmission  Service, 
licensees  to  the  new  Mobile-Satellite 
Service  (MSS),  and  established  rules  for 
the  relocation  of  incumbent  licensees 
from  the  1990-2110  MHz  band  as  well 
as  incumbent  Fixed  Service  (FS) 
microwave  licensees  from  the  2165- 
2200  MHz  bands,  in  cases  where 
sharing  between  MSS  and  FS  is  not 
possible.  The  Second  Memorandum 
Opinion  and  Order  confirmed  the 
Commission's  decision  to  require  new 
MSS  licensees  to  bear  the  cost  of 
relocating  inciunbent  licensees  in  these 
bands. 

Timetable: 


Action 


FR  CM* 


NPRM 

Order 

First  R&O 

R&O  and  FNPRM 


01/31/95  60  FR  11644 
03A)8/95  60  FR  13687 
04/22/97  62  FR  19509 
04/22/97  62  FR  19538 


12/17/98  63  FR  69606 
08/07/00  65  FR  48174 


MO&O 

Second  R&O  and 
Second  MO&O 
Order  08/19/02  67  FR  53754 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  ET  Docket  No. 
95-18 

Agency  Contact:  Tom  Derenge,  Chief. 
Spectnmi  Policy  Branch,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology,  445  12th 
Street,  SW.,  Washington.  DC  20554 
Phone:  202  418-2451 
Email:  tderenge@fcc.gov 

RIN:  3060-AF75 

3983.  UNLICENSED  NATIONAL 
INFORMATION  INFRASTRUCTURE  AT 
5  GHZ 

Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  47  USC  302;  47  USC 
303 

CFR  Citation:  47  CFR  2;  47  CFR  15 

Legal  Deadline:  None 

AlMtract:  The  MO&<D  amends  the  rules 
to  permit  fixed,  point  to  point 


unlicensed  National  Information 
Infrastructure  (U-NU)  devices  in  the 
5.725-5.285  GHz  band  to  operate  vdth 
one-watt  maximum  transmitter  output 
power  and  directional  antennas  of  up 
to  23  db:gain.  It  clarifies  the  rules 
regarding  unwanted  emissions  and 
specifies  these  limits  in  terms  of 
absolute  radiated  power  levels.  These 
actions  will  add  to  the  flexibility  and 
capability  of  U-NII  operations  without 
causing  an  increase  in  harmful 
interference  to  inciunbent  operations 
sharing  the  same  spectrum. 

Timetable: 


Action 

Date          FR  CM* 

NPRM 

05A)6/96  61  FR  24749 

R&O 

01/31/97  62  FR  4649 

Public  Notice 

03/17/97  62  FR  12641 

MO&O 

07/31/98  63  FR  40831 

Petition  tor 

09/18/98  63  FR  49913 

Reconsideratioo 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  RM-8468  and 
RM-8653:  ET  Docket  No.  96-102 

Agency  Contact:  John  Reed, 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of . 
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Engineering  and  Technology,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2455 
Fax:  202  418-1944 
Email:  jreed@fcc.gov 

RIN:  306O-AG19 


3984.  DEDICATED  SHORT  RANGE 
C0MMUMCAT10NS  OF  INTELLIGENT 
TRANSPORTATION  SERVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i):  47  USC 
157;  47  USC  303 

CFR  Citation:  47  CFR  2;  47  CFR  90 
Legal  Deedline:  None 
Abstract:  The  FCC  proposes  to  allocate 
75  megahertz  of  spectrum  for  use  by 
Dedicated  Short  Range 
Communications  (DSRC)  of  Intelligent 
Transportation  Systems  (ITS).  DSRC 
systems  are  being  designed  that  require 
a  short  range,  wireless  link  to  transfer 
information  between  vehicles  and 
roadside  systems.  ITS  services  are 
expected  to  improve  traveler  safety, 
decrease  traffic  congestion,  and 
facilitate  reduction  of  air  pollution  and 
conservation  of  fossil  fuels.  This  action 
furthers  the  goal  of  the  U.S.  Congress, 
the  Department  of  Transportation,  and 
the  ITS  industry  to  improve  the 
efficiency  of  the  Nation's  transportation 
infrastructure  and  facilitate  the  growth 
of  the  ITS  industiy. 


Action 


FR  Cite 


06/30/98  63FR35558 
09/14/96 


10/31/98 

11/26/99  64  FR  66405 
02/16/00  66  FR  7873 


3985.  REGULATIONS  FOR  RF 

UGHTING  DEVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  154;  47  USC 

301;  47  USC  302;  47  USC  303;  47  USC 

304:  47  USC  307 

CFR  Citation:  47  CFR  18 

Legal  Deedline:  None 

Abstrect:  The  FCC  proposed  to  update 
the  regulations  for  RF  lighting  devices. 
This  action  was  taken  in  response  to 
new  developments  in  RF  lifting 
technology.  Recent  developments  and 
advances  in  microwave  RF  lighting 
technology  offer  potential  economic 
and  environmental  benefits  for 
consumers  and  industry.  The  current 
FCC  rules  do  not  easily  accommodate 
these  advancements,  and  thus  hinder 
the  further  development  and 
implementation  of  these  promising  new 
products. 


NPRM 

NPRM  Comment 

Period  End 
Reply  Comment 

Period  End 
R&O 
Petition  for 

Reconsideration 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  ET  Docket  No. 

98-95 

Agency  Contact:  Tom  Derenge,  Chief, 

Spectrum  Policy  Branch,  Federal 

Communications  Commission.  Office  of 

Engineering  and  Technology.  445  12th 

Street,  SW..  Washington,  DC  20554 

Phone:  202  418-2451 

Email:  tderengedfcc.gov 

RIN:  3060-AG94 


Action 


FR  Ctle 


Long-Term  Actions 


coordination  committee  to  assist  the 
Commission  in  the  implementation  of 
digital  television  (DTV)  service.  This 
committee  system  would  evaluate 
proposed  changes  to  the  DTV  Table  of 
Allotments  and  perform  other  related 
functions. 

Timetable: 


Action 


ANPRM  04/24/98  63  FR  20362 

First  Report  &  Order      07/12/99  64  FR  37417 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 

Governmental  Jurisdictions, 

Organizations 

Government  Levels  Affected:  None 

Additional  Information:  ET  Docket  No. 

98-42 

Agsncy  Contact:  John  Reed, 

Electronics  Engineer,  Federal    , 

Communications  Commission,  Office  of 

Engineering  and  Technology,  445  12th 

Street,  SW.,  Washington,  DC  20554 

Phone;  202  418-2455 

Fax:  202  418-1944 

Email:  jreed@fcc.gov 

RIN:  3060-AG95 


Date 


FR  cue 


02/09/99  64  FR  6296 
03/29/99 


NPRM 

NPRM  Comment 

Period  End 
ReptyComment  04/28/99 

Period  End 
Final  Action  0^/2SfO^  67  FR  3616 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

SmeH  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
AddMonel  Informetion:  ET  Docket  No. 

99-34 

Agency  Contact:  Alan  StiUwell, 

Federal  Communications  Commission, 

Office  of  Engineering  and  Technology, 

445  12th  Street,  SW.,  Washington,  DC 

20554 

Phone:  202  418-2925 

Email:  astillwe@fcc.gov 

RIN:  3060-AH13 


3986.  INDUSTRY  COORDINATION 

COMMirrEE  SYSTEM  FOR 

BROADCAST  DIGITAL  TELEVISION 

SERVICE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
301;  47  USC  302;  47  USC  303;  47  USC 
307;  47  USC  336 

CFR  Citation:  47  CFR  73;  47  CFR  74 
Legal  Deedline:  None 

Abetract:  We  seek  comment  on  the 
establishment  of  an  industry 


3967.  3650-3700  GOVERNMENT 

TRANSFER  BAND 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  154;  47  USC 
157(a);  47  USC  303(c):  47  USC  303(f); 
47  USC  303(g):  47  USC  303(r) 

CFR  Citation:  47  CFR  2 
Legal  Deadline:  None 
Abstract:  The  First  Report  and  Order 
allocated  50  MHz  of  spectrum  on  the 
3650-3700  MHz  band  to  the  fixed  and 
mobile  (base  stations)  terrestrial 
services  on  a  primary  basis.  It  also 
ensures  the  continuity  of  fixed  satellite 
service  (FSS)  operations  and  permits 
new  FSS  operations  to  help  alleviate 
congestion  in  the  adjacent  3700-4200 
MHz  FSS  band. 

The  Second  Notice  of  Proposed  Rule 
Making  proposes  to  establish  licensing 
and  service  rules  for  the  assignment  of 
fixed  and  mobile  services  licenses  in 
the  3650-3700  MHz  band.  It  also  seeks 
comments  on  whether  technical 
requirements  or  other  reasons  justify 
licensing  the  3650-3700  MHz  and  the 
4940-4990  MHz  band  at  the  same  time. 
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Timetable: 

Action 

Date          FR  Cite 

Actkm 

Date 

FR  Cite 

Public  Notice 
FNPRM 

12/15/99  64  FR  70028 

NPRM 

01/14/99 

64  FR  2462 

01/24/01    66  FR  7607 

NPRM  Comment 

03/01/99 

R&O 

02/16/01    66  FR  10601 

Period  End 

Petitions  for 

04/09/01    66  FR  18474 

First  R&O 

11/17/00 

65  FR  69454 

Reconsideration 

Second  NPRM 

•11/17/00 

65  FR  69612 

2nd  R&O 

06/26/02  67  FR  43031 

Petition  for 

03/28A)1 

66  FR  16940 

Next  Action  Undetermined 

Reconsideration 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 

DaniiiraH-   Vo^ 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Govemmenta]  Jurisdictions 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ET  Docket  No. 
98-237 

Agency  Contact:  Rodney  P.  Conway. 

Federal  Communications  Commission, 

Office  of  Engineering  and  Technology, 

445  12th  Street.  SW..  Washington.  DC 

20554 

Phone:  202  418-2904 

Fax:  202  418-1944 

Email:  rconway@fcc.gov 

RIN:  3060-AH14 

3988.  FIXED  SATELLITE  SERVICE 
AND  TERRESTRIAL  SYSTEM  IN  THE 
KU-BAND 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  154:  47  USC 

157:  47  USC  303 

CFR  Citation:  47  CFR  2:  47  CFR  25 

Legal  Deadline:  None 

Abstract:  The  Memorandum  Opinion 
and  Order  and  2nd  Report  and  Order 
addressed  petitions  for  reconsideration 
and  established  technical,  service  and 
licensing  rules  for  Multichannel  Video 
Distribution  and  Data  Senice  (MVDDS) 
in  the  12  GHz  band.  MVDDS  will 
facilitate  the  delivery  of  new 
communications  services,  such  as  video 
and  broadband  services,  to  a  wide 
range  of  populations,  including  those 
that  are  unserved  or  underserved. 
These  rules  will  allow  MVDDS 
licensees  to  share  the  12  GHz  band 
with  new  operators  on  a  com-primary 
basis,  and  non-harmful  interference 
basis  with  incumbent  Direct  Broadcast 
Satellite  sen'ice  providers. 

Timetable: 


Action 


FR  Cite 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ET  Docket  No. 

98-206 

Agency  Contact:  Tom  Derenge,  Chief, 
Spectrum  Policy  Branch.  Federal 
Communications  Commission,  Office  of 
Engineering  and. Technology,  445  12th 
Street,  SW..  Washington,  DC  20554 
Phone:  202  418-2451 
Email:  tderenge@fcc.gov 

RIN:  306O-AH17 

3989.  SPREAD  SPECTRUM  DEVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
301;  47  USC  302:  47  USC  303 

CFR  Citation:  47  CFR  15 

Legal  Deadlirte:  None 

Abstract:  The  Second  Report  and  Order 
amends  the  Commission's  rules  to 
improve  spectrum  sharing  by 
unlicensed  devices  operating  in  the  2.4 
GHz  band  (2400-2483.5  MHz)  to 
provide  for  introduction  of  new  digital 
transmission  technologies,  and 
eliminate  unnecessary'  regulations  for 
spread  spectrum  systems. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

07/20/99 

64  FR  38877 

NPRM  Comment 

11/02/99 

Penod  End 

R&O 

09/25/00 

65  FR  57557 

Petition  for 

11/08/00 

65  FR  67009 

Reconsideration 

Order 

06/12/01 

66  FR  31 556 

FNPRM 

06/12/01 

66  FR  31585 

2nd  R&O 

06/25/02 

67  FR  42730 

NPRM 
Order 


01/12/99  64  FR  1786 
02/16/99  64  FR  7577 


Next  Action  Undetermined 

Regulatory  Flexil»ility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 


Additional  Information:  ET  Docket  No. 

99-231 

Agency  Contact:  Neal  McNeil, 
Engineer,  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-2408 
Fax:  202  418-1944 
Email:  nmcneil@fcc.gov 

RIN:  3060-AH25 

3990.  WIRELESS  MEDICAL 
TELEMETRY  SERVICE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
301;  47  USC  302;  47  USC  303;  47  USC 
304 

CFR  Citation:  47  CFR  2;  47  CFR  15; 
47  CFR  90:  47  CFR  95 

Legal  Deadline:  None 

Abstract:  The  Commission  amended 
parts  2  and  95  of  the  rules  to  allocate 
spectrum  and  to  establish  rules  for  a 
Wireless  Medical  Telemetry  Service. 
This  action  will  allow  potentially  life 
critical  medical  telemetry  equipment, 
which  currently  operates  on  a 
secondary  basis,  unprotected  from 
interference,  to  operate  on  a  blanket 
licensed,  interference  protected  basis. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

08/02/99 

64  FR  41891 

NPRM  Comment 

10/18/99 

Penod  End 

R&O 

07/17/00 

65  FR  43995 

MO&O 

02/11/02 

67  FR  6172 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Additional  Information:  ET  Docket  No. 

99-255 

Agency  Contact:  Hugh  Van  Tuyl, 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology,  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-7506 
Fax:  202  418-1944 
Email:  hvantuyl@fcc.gov 

RIN:  3060-AH27 
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3991.  ESTABUSHMENT  OF  AN 

IMPROVED  MODEL  FOR  PREDICTING 

THE  BROADCAST  TELEVISION  RELD 

STRENGTH  RECEIVED  AT  INDIVIDUAL 

LOCATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  154;  47  USC 
303;  47  USC  334;  47  USC  336 

CFR  Citation:  47  CFR  73 

l.egal  Deadline:  Final,  Statutory,  May 
29,  2000. 

Abstract:  The  Commission  adopted  a 
prediction  model  for  determining 
presumptively  the  ability  of  individual 
locations  to  receive  over  the  air 
television  stations.  This  model  will  be 
a  useful  means  for  establishing  the 
eligibility  of  individual  households  to 
receive  the  signals  of  television 
broadcast  network  stations  through 
satellite  carriers.  The  Commission  is 
complying  with  the  new  statutory 
requirements  set  forth  in  the  Satellite 
Home  Viewer  Improvement  Act  of 
1999. 

Timetable: 


Abstract:  The  Report  and  Order 
amends  the  Commission's  rules  for 
Radio  Frequency  (RF)  devices  to 
modify  the  limits  on  the  amoimt  of  RF 
energy  that  is  permitted  to  be 
conducted  onto  alternating  current  (AC) 
power  lines.  These  limits  protect 
against  interference  to  licensed  radio 
services  operating  below  30  MHz.  The 
rule  changes  also  harmonize  our 
domestic  requirements  with  the 
international  standards  developed  by 
the  International  Electrotechnical 
Commission,  International  Special 
Committee  on  Radio  Interference.  The 
Commission  believes  that  such 
harmonization  will  benefit  consumers 
and  manufacturers  by  providing  better 
interference  protection  to  licensed  radio 
services  as  well  as  promoting  a  global 
marketplace  for  RF  devices. 

Timetable: 


Action 


FR  Cite 


02/02/00  65  FR  4923 
03/07/00 


06/09/00  65  FR  36639 
07/31/00  65  FR  4671 3 


NPRM 

NPRM  Comment 

Period  Er>d 
R&O 
Petition  for 

Reconsideration 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Additional  Information:  ET  Docket  No. 

00-11 

Agency  Contact:  Robert  Eckert,  Chief. 

Technical  Analysis  Branch,  Federal 

Communications  Commission,  Office  of 

Engineering  and  Technology.  445  12th 

Street,  SW.,  Washington,  DC  20554 

Phone:  202  418-2433 

Fax:  202  418-1944 

Email:  reckert@fcc.gov 

RIN:  3060-AH37 

3992.  CONDUCTED  EMISSION  UMITS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  154;  47  USC 
301;  47  USC  302;  47  USC  303;  47  USC 
304;  47  USC  307;  47  USC  544A 

CFR  Citation:  47  CFR  15;  47  CFR  18 

Legal  DeadHna:  None 


employing  very  narrow  or  short 
duration  pulses  that  result  in  very  large 
or  wideband  transmission  bandwidths. 
UWB  technology  holds  great  promise 
for  a  vast  array  of  new  applications  that 
we  believe  will  provide  significant 
benefits  for  public  safety,  businesses 
and  consumers.  With  appropriate 
technical  standards,  UWB  devices  can 
operate  using  spectrum  occupied  by 
existing  radio  services  without  causing 
interference,  thereby  permitting  scarce 
spectrum  resources  to  be  used  more 
efficienUy. 

Timetable: 


Action 


Date  FR  Cite 


11/16/99  64  FR  62159 
02/29/00 


NPRM 

NPRM  Comment 

Period  End 
R&O  07/10/02  67  FR  45666 

Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  information:  ET  Docket  No. 
98-80 

Agency  Contact:  John  Reed. 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2455 
Fax:  202  418-1944 
Email:  jreed@fcc.gov 

RIN:  3060-AH46 

3993.  REVISION  OF  THE  RULES 
REGARDING  ULTRA-WIDEBAND 
TRANSMISSION 

Priority:  Economically  Significant 

Legal  Authority:  47  USC  154;  47  USC 
302;  47  USC  303;  47  USC  304;  47  USC 
307;  47  USC  544A 

CFR  Citation:  47  CFR  15 

Legal  Deadline:  None 

Abstract  The  First  Report  and  Order 
amends  the  Commission's  rules  to 
permit  the  marketing  and  operation  of 
certain  types  of  new  products 
incorporating  ultra-wideband  (UWB) 
technology-  UWB  devices  operate  by 


Action 


FR  Cits 


06/14/00  65  FR  37332 
10/12/00 


NPRM 

NPRM  Comment 

Period  End 
1st  R&O  05/16/02  67  FR  34852 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  ET  Docket  No. 
98-153 

Agency  Contact:  John  Reed. 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology.  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2455 
Fax:  202  418-1944 
Email:  jreed@fcc.gov 

RIN:  3060-AH47 

3994.  SOFTWARE  DERNED  RADIO 
AUTHORIZATION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151;  47  USC 
154(i);  47  USC  154(j);  47  USC  155;  47 
USC  225;  47  USC  303(r);  47  USC  309 

CFR  Citation:  47  CFR  1;  47  CFR  2 

Legal  Deadline:  None 

Abstract:  The  NPRM  proposes  to 
streamline  the  equipment  authorization 
procedures  for  software  defined  radios. 
We  propose  to  define  software  defined 
radios  as  a  new  class  of  equipment 
with  equipment  authorization  rules  that 
reflect  the  additional  flexibility 
incorporated  into  such  radios.  The 
frequency  and  technology  agility  of 
software  defined  radios  could  increase 
the  use  of  presenUy  underutilized 
frequency  bands. 
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Timetable: 


Action 


FR  Cit* 


01/03/01    66FR341 
10/05/01    66  FR  50834 
12/07/01   66  FR  63545 


NPRM 

Report  &  Order 
Petitions  for 

Reconsideration 
Next  Actton  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ET  Docket  No. 

00-47 

Agency  Contact:  Hugh  Van  Tuyi, 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology.  445  12th 
Street,  SW.,  Washington.  DC  20554 
Phone:  202  418-7506 
Fax:  202  418-1944 
Email:  hvantuyl@fcc.gov 

RIN:  3060-AH64 

3995.  NEW  ADVANCED  WIRELESS 
SERVICES 

Priority:  Substantive,  NonsigniBcant 

Legal  Authority:  47  USC  I54(i):  47  USC 
157(a);  47  USC  303(c):  47  USC  303(f): 
47  USC  303(g);  47  USC  303(r) 

CFR  Citation:  47  CFR  2 

Legal  Deadline:  None 

Abstract:  This  proceeding  explores  the 
possible  uses  of  frequency  bands  below 
3  GHz  to  support  the  introduction  of 
new  advanced  wireless  services, 
including  third  generations  as  well  as 
future  generations  of  wireless  systems. 
Advanced  wireless  systems  could 
provide  for  a  wide  range  of  voice  data 
and  broadband  services  over  a  variety 
of  mobile  and  fixed  networks. 

Timetable: 


Action 


FR  Cit* 


NPRM                            01/23/01 

66  FR  7438 

NPRM  Comment          03/09«)1 

Period  End 

Final  Report                  04/11/01 

66  FR  18740 

MO&O                           09/13/01 

66  FR  47591 

FNPRM                          09/13/01 

66  FR  4761 8 

First  R&O                      10/25«)1 

66  FR  53973 

Petition  for                    11/02/01 

66  FR  55666 

Reconsideration 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 


Government  Levels  Affected: 

Undetermined 

Additional  Information:  ET  Docket  No. 
00-258 

Agency  Contact:  Rodney  Small. 
Economist,  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology,  445  12th  Street,  SW.. 
Washington,  DC  20554 
Phone:  202  418-2452 
Fax:  202  418-1944 
Email:  rsmall@fcc.gov 

RIN:  3060-AH65 

3996.  REALLOCATION  OF  27  MHZ 
SPECTRUM 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  154:  47  USC 
302;  47  USC  303(a);  47  USC  336 

CFR  Citation:  47  CFR  2 

Legal  Deadline:  None 

Abstract:  The  NPRM  proposes  to 
reallocate  a  total  of  27  MHz  of 
spectrum,  transferred  from  Federal 
Government  use,  for  non-Government 
services  pursuant  to  the  Omnibus 
Budget  Act  of  1977.  The  transfer  of 
these  bands  to  non-Government  use 
should  enable  the  development  of  new 
technologies  and  services,  provide 
additional  spectrum  relief  for  congested 
private  land  mobile  frequencies,  and 
fulfill  our  obligation  as  mandated  by 
Congress  to  assign  this  spectnun  for 
non-Government  use. 

Timetable: 


Action 


FR  Cit* 


01/23/01   66  FR  7443 
03/26/01 


NPRM 

NPRM  Comment 

Period  End 
R&O  and  MO&O  02/11/02  67  FR  61 72 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 

Governmental  Jurisdictions 

Government  Levels  Affected:  Federal 

Additional  Information:  ET  Docket  No. 
00-221 

Agency  Contact:  Ira  Keltz,  Electronics 
Engineer,  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology,  445  12th  Street.  SW.. 
Washington,  DC  20554 
Phone:  202  418-0616 
Fax:  202  418-1944 
Email:  ikeltz@fcc.gov 

RIN:  3060-AH6& 


3997.  REVISIONS  TO  BROADCAST 
AUXIUARY  SERVICE  RULES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  I54(i):  47  USC 
302;  47  USC  303(f):  47  USC  303(r);  47 
USC  332;  47  USC  337 

CFR  Citation:  47  CFR  l;  47  CFR  2;  47     ) 

CFR  73;  47  CFR  74;  47  CFR  78 

Legal  Deadline:  None 

Abstract:  The  Notice  of  Proposed  Rule 
Making  conducts  an  extensive  review 
of  the  Broadcast  Auxiliary  Services 
(BAS)  rules  and  proposes  changes  to 
create  a  more  efficient  BAS  that  can 
readily  adapt  to  regulatory  and 
technological  changes.  The  Commission 
examines  the  relationship  between 
BAS,  the  Cable  Television  Relay 
Service  (CARS),  and  the  Fixed 
Microwave  Television  Service.  The 
Commission  also  examines  the  use  of 
wireless  assist  video  devices  (WAVDs) 
on  unused  television  channels. 

Timetable: 


Action 


Dat*  FR  Cit* 


05/24/01   66  FR  28686 
07/23/01 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  ET  Docket  No. 
01-75 

Agency  Contact:  Ira  Keltz,  Electronics 
Engineer,  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology,  445  12th  Street,  SW.. 
Washington,  DC  20554 
Phone:  202  418-0616 
Fax:  202  418-1944 
Email:  ikeltz@fcc.gov 

RIN:  3060-AH78 

3998.  PART  15  BIENNIAL  REVIEW 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
301:  47  USC  302;  47  USC  303(e)(f)  and 
(r);  47  USC  304  and  307 

CFR  Citation:  47  CFR  2;  47  CFR  15; 

47  CFR  18:  47  CFR  90 

Legal  Deadline:  None 

Abstract:  The  First  Report  and  Order 
in  this  proceeding  requires  radar 
detectors  to  comply  with  limits  on 
radiated  emissions  in  the  11.7-12.2  GHz 
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Long-Term  Actions 


band  to  prevent  interference  to  satellite 
services.  Radar  detectors  are  required 
to  be  approved  by  the  Federal 
Communications  Commission  or 
another  designated  organization  before 
they  can  be  marketed  within  the  United 
States. 

Timetable: 


Action 


FR  Cite 


NPRM  11/27/01   66  FR  59209 

1st  R&O  07/29/02  67  FR  48989 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysie 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additionai  Information:  ET  Docket  No. 
01-278 

Agency  Contact:  Hugh  Van  Tuyl. 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-7506 


Fax:  202  418-1944 
Email:  hvantuyl@fcc.gov 

RIN:  306O-AHg2 


3999.  •  AMATEUR  RADIO  SERVICE 
RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  154;  47  USC 
302(a);  47  USC  303;  47  USC  336 

CFR  Citation:  47  CFR  2;  47  CFR  97 

Legal  Deadline:  None 

Abstract:  The  NPRM  proposes  to 
amend  the  Commission's  rules  to  add 
a  new  secondary  allocation  to  the 
135.7-137.8  kHz  band  for  the  amateur 
service  for  experimentation  in  the  low 
frequency  region  of  the  spectrum;  and 
add  a  new  secondary  allocation  to  the 
5250-5400  kHz  band  for  the  amateur 
service  to  facilitate  high  frequency 
amateur  service  operations;  and  to 
upgrade  the  amateur  service  allocation 
fixjm  secondary  to  primary  status  and 
add  a  primary  allocation  for  the 


amateur-satellite  service  in  the  2400- 
2402  MHz  band. 

Timetal>le: 


Action 


Date 


FR  Cit* 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 


06/14A)2  67  FR  40898 
08/13/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Organizations 

Government  Levels  Affected:  Federal 

Additional  Information:  ET  Docket  No. 

02-98 

Agency  Contact:  Kathryn  Medley. 
Electronics  Engineer,  Federal 
Communications  Commission,  445  12th 
Street.  SW,  Washington,  DC  20554 
Phone:  202  418-1211 
Fax:  202  418-1944 
Email:  kmedley@fcc.gov 

RIN:  306O-AI04 


Federal  Communications  Commission  (FCC) 
Office  of  Engineering  and  Technology 


Completed  Actions 


4000.  ALLOCATION  OF  455-456  MHZ 
AND  459-460  MHZ 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
303 

CFR  Citation:  47  CFR  2;  47  CFR  25 

Legal  Deadline:  None 

Abstract:  The  FCC  proposes  to  amend 
its  rules  to  allocate  the  455-456  MHz 
and  459-460  MHz  bands  to  the  Mobile 
Satellite  Services  (Earth-to-Space)  (MSS 
Uplinks)  on  a  primary  basis  for  non-     ~ 
voice,  non-geostationary  satellite 
services  (NVNG  MSS). 

Timetable: 


Action 


10/31/97  62  FR  58932 
11/30/97 


NPRM 

NPRM  Comment 

Period  End 
Reply  Comment  1 2/1 5/97 

Period  End 
Temiination  Order        06/07/02  67  FR  39307 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State 

Additionai  Information:  ET  Docket  No. 
97-214 


Agency  Contact:  Tom  Derenge,  Chief,  . 
Spectrum  Policy  Branch,  !  ederal 
Communications  Commission,  Office  of 
Engineering  and  Technolog}',  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-2451 
Email:  tderenge@fcc.gov 

RIN:  3060-AG89 

4001.  CERTIRCATION  OF  EQUIPMENT 
IN  THE  24.05-24.25  GHZ  BAND  AT 
HELD  STRENGTHS  UP  TO  2500  MV/M 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  154;  47  USC 
301;  47  USC  302;  47  USC  303 

CFR  Citation:  47  CFR  15 


^^  Cite        Legal  Deadline:  None 


Abstract  The  Report  and  Order 
amends  the  Commission's  rules  to 
allow  the  operation  of  fixed  point-to- 
point  transmitters  in  the  24.50-24.25 
GHz  band  at  field  strengths  of  up  to 
2500  mV/m.  Devices  operating  at  these 
higher  levels  will  be  required  to  use 
highly  directional  antennas  to  minimize 
the  possibility  of  creating  harmful 
interference  to  other  services  in  the 
band.  This  action  facilitates  the 
introduction  of  a  variety  of  new,         ''' 


innovative  products  and  services  in  the 
band,  such  as  managing  the  network 
traffic  on  a  high-speed  wireless  internet 
service  or  cormecting  a  multiple 
building  intra-office  network. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
R&O 
Petition  for 

Reconsideration 
Termination  Order 


09/21/98  63  FR  50185 
01/04/99 

01/14/02  67  FR  1623 
04/30/02  67  FR  21236 

07/25/02  67  FR  3616 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  ET  Docket  No. 

98-156 

Agency  Contact:  Neal  McNeil. 
Engineer.  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology.  445  12th  Street.  SW.. 
Washington.  DC  20554 
Phone:  202  418-2408 
Fax:  202  418-1944 
Email:  nmcneil@fcc.gov 

RIN:  306Q-AH16 
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4002.  AMENDMENT  OF  THE  EX 

PARTE  RULES  IN  JOINT  BOARD 

PROCEEDINGS 

Priority:  Substantive.  Nonsignificant. 

Major  status  under  5  USC  801  is 

undetermined. 

Legal  Authority:  47  USC  I54(i):  47  USC 
154(j);  47  USC  303(r):  47  USC  403 

CFR  Citation:  47  CFR  1.1206 


None 

Abstract  The  FCC  proposes  to  amend 
its  ex  parte  rules  to  facilitate 
communications  by  the  states  in  Joint 
Board  proceedings  and  proceedings 
before  the  FCC  involving  a 
recommendation  from  a  Joint  Board. 

Timetable: 


Action 


FR  CM* 


07/15/98  63  FR  38142 
08/31/98 


NPRM 

NPRM  Ck)mment 

PenodEnd 
Next  /VctJon  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Stephen 
Senzel.  Attorney  Advisor.  Federal 
Commimications  Commission.  Office  of 
General  Counsel.  445  12th  Street.  SW.. 
Washington.  DC  20554 
Phone:  202  418-1760 
Fax:  202  418-7540 
Email:  dsenzeldfcc.gov 

RIN:  3060-AH02 

4003.  AMENDMENT  OF  SECTION 
1.1204  OF  THE  COMMISSION'S  EX 
PARTE  RULES 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legel  Autlwrlty:  47  USC  151:  47  USC 
154;  47  USC  303;  47  USC  309 

CFR  Citation:  47  CFR  1.1204 

Legel  Deedllne:  None 


Abstrsct:  The  Commission  proposes  to 
amend  its  regulations  specifying 
presentations  that  are  treated  as  exempt 
under  the  ex  parte  rules.  Under  the 
current  rule,  presentations  to  or  bom 
the  Department  of  Justice  and  the 
Federal  Trade  Commission  regarding 
telecommunications  competition 
matters  are  treated  as  exempt.  The  item 
would  expand  the  scope  of  the 
exemption  to  include  the  Competition 
Directorate  of  the  European 
Commission  and  other  international 
and  foreign  bodies  with  analogous 
functions.  The  item  would  clarify  that 
the  term  "telecommunications 
competition  matters"  in  the  existing 
rules  was  intended  to  be  construed 
broadly  and  was  not  limited  to 
common  carriers. 


Timetable: 


Action 


FR  Cit* 


12/26AX)  65  FR  81474 
02A)9«)1 


Long-T«nn  Actions 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Stephen 
Senzel.  Attorney  Advisor,  Federal 
Communications  Commission.  Office  of 
General  Counsel.  445  12th  Street.  SW.. 
Washington.  DC  20554 
Phone:  202  418-1760 
Fax:  202  418-7540 
Email:  dsenzel@fcc.gov 

RIN:  3060-AH58 

4004.  AMENDMENT  OF  SECTION  1.17 
OF  THE  COMMISSION'S  RULES 
CONCERNING  TRUTHFUL 
STATEMENTS  TO  THE  COMMISSION 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legel  Auttwrtty:  47  USC  154(i):  47  USC 
201(b);  47  USC  303(r) 


CFR  Citation:  47  CFR  1.17 

l.egai  Deedllne:  None 

Abstrsct:  The  Commission  proposes  to 
amend  its  regulations  relating  to  the 
submission  of  truthful  information  to 
the  Commission.  Under  the  current 
rule.  Commission  regulatees  must  not, 
in  any  written  statement  submitted  to 
the  Commission,  make  any 
misrepresentation  or  willful  material 
omission  bearing  on  any  matter  within 
the  jurisdiction  of  the  Commission.  The 
item  would:  (1)  provide  that  the  rule 
prohibits  incorrect  statements  or 
omissions  resulting  from  negligence 
and  not  just  intentional 
misrepresentation  or  lack  of  candor;  (2) 
make  clearer  that  the  rule  covers 
statements  made  to  the  Commission  in 
all  contexts;  (3)  include  oral  statements 
and  not  just  written  statements;  and  (4) 
include  all  persons  making  statements 
to  the  Commission  (e.g.  including  non- 
regulatees). 

Timetable: 


Action 


FR  CHe 


NPRM  03/08/02  67  FR  10658 

Next  Action  Undetemnined 

Reguletory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Stephen 
Senzel,  Attorney  Advisor,  Federal 
Communications  Commission,  Office  of 
General  Counsel,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-1760 
Fax:  202  418-7540 
Email:  dsenzel@fcc.gov 

RIN:  3060-AH86 
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4005.  STREAMUNING  THE 
COMMISSION'S  RULES  AND 
REGULATIONS  FOR  SATELLITE 
APPLICATION  AND  UCENSING 
PROCEDURES;  IB  DOCKET  NO.  95- 
117 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legel  Authority:  47  USC  4;  47  USC 
154;  47  USC  303;  47  USC  554;  47  USC 
701  to  744 

CFR  Citation:  47  CFR  25 

Legal  Deedllne:  None 

Abetract:  On  February  10,  1997,  the 
FCC  adopted  rules  and  policies  that 
streamlined  the  application  and 
licensing  requirements  of  part  25  of  its 
rules,  which  deals  with  communication 
satellites  and  earth  stations.  The 
streamlined  rules  waived  the 
construction  permit  requirement  for 
satellite  space  stations;  changed  the 
license  term  for  temporary  fixed  earth 
stations;  and  adjusted  or  changed  the 
rules  concerning  minor  modifications 
and  basic  requirements  for  satellite 
service  applications.  The  streamlined 
rules  also  resulted  in  the  creation  of 
a  new  application  form,  FCC  Form  312. 
Form  312  eliminated  from  the 
International  Bureau's  use  the  FCC 
Form  493.  FCC  Form  430.  FCC  Form 
702.  and  FCC  Form  704.  Petitions  for 
Reconsideration  were  filed  in  this 
matter.  In  March  1997  the  Commission 
released  a  Public  Notice  concerning 
these  petitions,  which  are  presently 
pending  before  the  International 
Bureau. 

Timeteble: 


Action 


Date  FR  Cite 


NPRM  09/09/95  60  FR  46252 

R&O.  Recon  Pending    02/10/97  62  FR  5924 
Public  Notice/Petitions  03/26/97  62  FR  14430 

for  Recon 
Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Local.  Federal 

Agency  Contact:  Frank  Peace, 
Electronics  Engineer.  Federal 
Communications  Commission. 
International  Bureau.  445  12th  Street. 
SW..  Washington.  DC  20554 
Phone:  202  418-0730 
Fax:  202  418-7270 
Email:  fpeace@fcc.gov 

RIN:  3060-AD70 


4006.  SATELLITE  COMMUNICATIONS 
—  NGSO  MOBILE  SATELLITE 
SERVICE;  CC  DOCKET  NO.  92-166 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

i.egai  Authority:  47  USC  301;  47  USC 
303 

CFR  Citation:  47  CFR  2;  47  CFR  25; 

47  CFR  93 

Legal  Deadline:  None 

Abstract:  The  Commission  adopted 
rules  in  1994  for  a  voice-and-data 
mobile  satellite  service  (MSS)  in  the 
1610-1626.5  MHz  and  2483.5-2500 
MHz  frequency  bands.  Licenses  have 
been  issued  for  five  systems.  The 
Conunission  issued  a  decision  in  a 
1996  niling  on  Petitions  for 
Reconsideration  of  the  Report  and 
Order  making  some  changes  in  the 
rules.  Several  petitions  for  further 
reconsideration  are  still  pending. 

Timetable: 


Action 


Date 


FR  Cite 


03/14/94  59  FR  11 746 
06/04/94 


NPRM 

NPRM  Comment 

Period  End 
R&O  10/21/94  59  FR  53294 

Begin  Review  12/01/94 

First  Recon  Order  03/12/96  61  FR9944 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  CC  Docket  No. 

92-166 

Agency  Contact:  William  Bell, 

Attorney,  Federal  Communications 

Commission.  International  Bureau.  445 

12th  Street.  SW..  Washington.  DC 

20554 

Phone:  202  418-0741 

Email:  bbell@fcc.gov 

RIN:  3060-AF42 

4007.  ESTABUSHING  RULES  AND 
POUCIES  FOR  THE  USE  OF 
SPECTRUM  FOR  MOBII^  SATELLITE 
SERVICE  IN  THE  L-BAND;  IB  DOCKET 
NO.  96-132 

Priority:  Routine  and  Frequent.  Major 
status  under  5  USC  801  is 
undetermined. 

I.egal  Authority:  47  USC  154;  47  USC 
303;  47  USC  316;  47  USC  403 


CFR  Citation:  47  CFR  25.136(d)(l-8), 

(e)(l-10) 

i.egai  Deadline:  None 

AtMtract:  The  Commission  has 
established  licensing  policies  to  govern 
mobile-satellite  services  (MSS)  in  the  L- 
band.  Specifically,  the  Commission  has 
modified  the  license  of  Motient 
Services,  Inc.  (Motient),  the  only  U.S. 
MSS  system  currently  authorized  to 
operate  in  the  L-band,  to  use  up  to  20 
megahertz  of  spectrum  across  the  entire 
L-band.  Previously,  Motient  was 
authorized  only  to  operate  in  the  upper 
portion  of  the  L-band.  In  addition,  the 
Commission  has  adopted  and 
incorporated  into  pjui  25  of  the  rules 
specific  operational  parameters  and 
technical  requirements  to  ensure  the 
integrity  of  maritime  distress  and  safety 
communications  service  will  not  be 
compromised  by  MSS  operation  in  the 
lower  portion  of  the  L-band. 

Timetable: 


Action 


Date 


FR  Cite 


06/18/96  61  FR  40772 
09/23/96 


NPRM 

NPRM  Comment 

Period  End 
R&O  (Release  Date)     02/07/02  67  FR  51 105 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Terrence  E.  Reideler. 

Attorney.  Federal  Communications 

Commission.  International  Bureau,  445 

12th  Street.  SW..  Washington,  DC 

20554 

Phone:  202  418-2165 

Fax:  202  418-0748 

Email:  treidele@fcc.gov 

RIN:  3060-AF89 

4008.  ESTABUSHMENT  OF  RULES 
AND  POLICIES  FOR  THE  DIGITAL 
AUDIO  RADIO  SATELUTE  SERVICE  IN 
THE  2310-2360  MHZ  FREQUENCY 
BAND;  IB  DOCKET  NO.  95-91;  GEN 
DOCKET  NO.  90-357 

Priority:  Routine  and  Frequent.  Major 
status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  151;  47  USC 
151(i);  47  USC  154{j);  47  USC  157;  47 
USC  309(j) 

CFR  Citation:  47  CFR  25.144 

Legal  Deadline:  None 
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Abstract:  The  Commission  is  proposing 
niles  to  govern  satellite  digital  audio 
ladio  services  (SOARS).  The 
Commission  adopted  service  rules  for 
SDARS  in  1997  and  sought  further 
comment  on  proposed  rules  governing 
the  use  of  complementary  terrestrial 
repeaters.  See  62  FR  19095. 

Tlmrtabla: 

FR  CN* 


ActkMi 


NPRM  06/15/95  60  FR  35166 

R&O  03/11/97  62  FR  11083 

FNPRM  04/18/97  62  FR  19095 

fslext  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Reekie  Patterson. 
Federal  Communications  Commission 
Phone:  202  634-6497 
Email:  rpatters@fcc.gov 

Stephen  Duall,  Attorney.  Federal 
Communications  Commission, 
International  Bureau.  445  12th  Street 
SW.  Washington.  DC  20554 
Phone:  202  418-1103 
Fax:  202  418-0748 
Email:  sduall@fcc.gov 

RIN:  3060-AF93 

4009.  REDESIGNATION  OF  THE  27.5- 
29.5  GHZ  FREQUENCY  BAND;  CC 
DOCKET  NO.  92-297 
Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Auttwrity:  47  USC  301;  47  USC 

302 

CFR  citation:  47  CFR  1:  47  CFR  2;  47 

CFR  21;  47  CFR  25 

Legal  Deadline:  None 

Abstract:  The  Commission  issued  a 
Memorandum  Opinion  and  Order  that 
addressed  a  petition  for  clarification 
and/or  reconsfderation  filed  by 
Teledesic  Corporation  of  the 
Commission's  Third  Report  and  Order, 
which  established  technical 
requirements  and  service  rules  for 
geostationary  fixed  satellite  services 
(NCOS  FSS)  in  the  Ka-band. 

Timetabia: 


Action 


FR  CHs 


FR  Cite        Action 


FR  Cite 


NPRM 

NPRM  Comment 
PefiodEnd 


07/13/95  60  FR  43740 
09/07/95 


RAO  0e/2a«6  61FR44177 

Third  R&O  11/18/97  62  FR  61488 

Order  on  Recon  05/25/02  67  FR  39308 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  CC  Docket  No. 

92-297 

Agency  Contact:  Jennifer  M.  Gilsenan. 

Chief.  Satellite  Policy  Branch.  Federal 

Communications  Commission. 

International  Bureau.  445  12th  Street. 

SW..  Washington.  IX:  20554 

Phone:  202  418-0757 

Fax:  202  418-0748 

Email:  jgilsenaOfcc.gov 

Selina  Khan,  Staff  Attorney.  Federal 
Conununications  Commission. 
International  Bureau.  445  12th  Street. 
SW..  Washington.  DC  20554 
Phone:  202  418-7282 
Fax:  202  418-0748 
Email:  skhan@fcc.gov 

William  Bell.  Attorney.  Federal 
Communications  Commission, 
International  Bureau.  445  12th  Street. 
SW..  Washington.  DC  20554 
Phone:  202  418-0741 
Email:  bbell@fcc.gov 

RIN:  3060-AF94 

4010.  AMENDMENT  OF  POUCY  TO 
ALLOW  NON-U.S.  LICENSED  SPACE 
STATIONS  TO  PROVIDE  SERVICE  IN 
THE  UNITED  STATES;  IB  DOCKET  NO. 
96-111;  CC  DOCKET  NO.  93-23 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  151;  47  USC 
154(i);  47  USC  303;  47  USC  308 

CFR  Citation:  47  CFR  25.113;  47  CFR 
25.115;  47  CFR  25.130;  47  CFR  25.131; 
47  CFR  25.137 

Legal  Deadline:  None 

Atwtract:  In  the  Second  Order  on 
Reconsideration  in  this  proceeding,  the 
Commission  denied  four  petitions  for 
reconsideration  of  the  DISCO  II  Order. 


FR  Cite 


07/29/97  62  FR  40494 
12/04/97  62  FR  64167 
01/05/98  63FR227 
01/30/98  63  FR  4640 

11/15/99  64FR61791 
11/05/01 


NPRM  Comment  06/16/96 

Period  End 
FNPRM 
R&O 

Put>(ic  Notice 
Public  Notice  on 

Petitions  for  Recon 
First  Order  on  Recon 
Second  Order  on 

Recon  (Release 

Date) 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  Federal 

Agency  Contact:  Steven  Spaeth, 
Attorney  Advisor.  Federal 
Communications  Commission. 
International  Bureau,  445  12th  Street, 
SW..  Washington,  DC  20554 
Phone:  202  418-1539 
Fax:  202  418-0748 
Email:  sspaeth@fcc.gov 

BIN:  3060-AG31 

4011.  ALLOCATE  &  DESIGNATE: 
SPEC  FOR  HXED-SAT  SRV  (37.5-38.5, 
40.&-41.5  ft  48.2-50.2  GHZ  BANDS). 
ALLOCATE:  RXED  ft  MOBILE  40.5- 
42.5  GHZ;  WIRELESS  46.9<«7  GHZ; 
GOV  OPER  37-38  ft  40-40.5  GHZ;  IB 
DOC  NO.  97-95 
Priority:  Economically  Significant 

Legal  Authority:  47  USC  I54(i);  47  USC 
301;  47  USC  302;  47  USC  303(e);  47 
USC  303(f);  47  USC  303(g);  47  USC 
303(r):  47  USC  304;  47  USC  307 

CFR  Citation:  47  CFR  2.106;  47  CFR 
25.202;  47  CFR  25.208 

Legal  Deadline:  None 

Abstract:  This  item  adopts  a  plan  for 
non-government  operations  itt  the  36.0 
-  51.4  GHz  portion  of  the  V-band, 
establishing  priorities  for  different 
services  in  different  parts  of  this  band. 

Timetable: 


Action 

NPRM 


Action 

Dale         FR  Cite 

NPRM 

04A)4/97  62  FR  16129 

Report  &  Order 

01/15/99  64  FR  2585 

Cooection 

02/06/99  64  FR  6138 

Correction 

02/10/99  64  FR  6565 

Notice  of  Petition  for 

03/22/99  64  FR  13796 

Reconsideration 

Order  on 

12/01/99 

Reconsideration 

Further  NPRM 

07/05/01   66  FR  35399 
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Regulatory  FlexMllty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Trey  Hanbury, 
Attorney  Advisor,  Federal 
Communications  Commission, 
Intemationai  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-0766 
Fax:  202  418-2824 
Email:  ghanbury^cc.gov 

RIN:  3060-AH23 

4012.  ESTABUSHMENT  OF  POUCIES 
AND  SERVICE  RULES  FOR  THE 
MOBILE  SATELLITE  SERVICE  IN  THE 
2  GHZ  BAND;  IB  DOCKET  NO.  99^1 

Priority:  Substantive,  Nonsignificant 

Legal  AuttMrity:  47  USC  151;  47  USC 
154;  47  USC  303;  47  USC  307;  47  USC 
309;  47  USC  310;  47  USC  319 

CFR  Citation:  47  CFR  25.114;  47  CFR 
25.115;  47  CFR  25.121;  47  CFR  25.133; 
47  CFR  25.136:  47  CFR  25.137;  47  CFR 
25.143;  47  CFR  25.201;  47  CFR  25.202; 
47  CFR  25.203;  47  CFR  25.279 

Legal  Deadline:  None 

Abstract:  The  Commission  amended 
the  regulations  covering  the  1.6/2.4 
GHz  Mobile  Satellite  Service  (MSS)  to 
incorporate  the  rules  for  the  2  GHz ' 
MSS.  The  actions  establish  the  band 
arrangement  and  service  rules  and 
policies  for  the  2  GHz  MSS.  The  effect 
of  amending  the  1.6/2.4  GHz  MSS  rules 
to  include  2  GHz  MSS  is  to  simplify 
and  harmonize  the  rules  for  the  types 
of  satellite  services. 

Timetable: 


Action 


FR  Cite 


NPRM 

Report  and  Order 

t^O&O 

Erratum 


04/07/99  64  FR  16880 
10A)4AX)  65  FR  59140 
09/13/01  66  FR  47591 
07/16/02  67  FR  46603 


05/14/96  61  FR  32398      f^xt  Action  Undetemiined 


l^xt  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Howard  Griboff, 
Attorney  Advisor,  Federal 
Commimications  Commission, 
Intemationai  Bureau,  445  12th  Street. 
SW.,  Washington,  DC  20554 
Phone:  202  418-0657 


Fax:  202  418-1414 
Email:  hgribofi@fcc.gov 

RIN:  3060-AH28 


4013.  POUaES  FOR  THE  DIRECT 
BROADCAST  SATELLITE  SERVICE;  IB 
DOCKET  NO.  98-21 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  47  USC  154 

CFR  Citation:  47  CFR  25 

Legal  Deadline:  None 

Abstract:  This  proceeding  streamlines 
and  simplifies  the  Commission's  rules 
governing  direct  broadcast  satellite 
(DBS)  service.  It  also  harmonizes  the 
rules  for  DBS  vdth  those  of  other 
satellite  services. 

Timetable: 


Action 


Date  FR  Cita 


NPRM  03/06/98  63  FR  11 202 

NPRM  02/02/01  66  FR  8774 

R&O  08/08/02  67  FR  51 110 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Selina  Khan,  Staff 

Attorney,  Federal  Communications 

Commission,  Intemationai  Bureau,  445 

12th  Street,  SW.,  Was  ington,  DC 

20554 

Phone:  202  418-726- 

Fax:  202  418-0748 

Email:  skhan@fcc.gov 

RIN:  3060-AH29 

4014. 1998  BIENNIAL  REGULATORY 
REVIEW  —  REVIEW  OP  ACCOUNTS 
SETTLEMENT  IN  MARITIME  MOBILE  & 
MARITIME  MOBILE-SATELLITE  RADK) 
SERVICES  AND  WITHDRAWAL  OF 
THE  COMMISSION  AS  ACCOUNTING 
AUTHORITY;  IB  DOC  NO.  98-96 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
154(j);  47  USC  201;  47  USC  202;  47 
USC  203;  47  USC  204;  47  USC  205; 
47  USC  303(r) 

CFR  Citation:  47  CFR  3.10(e) 

Legal  Deadline:  None 

Abstract:  The  FCC  has  decided  to 
withdraw  fiom  acting  as  an  accounting 
authority  for  the  settlement  of  accoimts 
in  the  maritime  mobile  and  maritime 


mobile-satellite  (ship-tc-shore)  radio 
services,  and  to  rely  solely  upon  the 
various  privately  owned  accounting 
authorities  the  FCC  has  authorized.  In 
that  connection  the  FCC  amended 
section  3.10(e)  of  its  rules  to  specify 
that  private  accoimting  authorities  must 
serve  the  public  non-discriminatorily 
(action  7-13-99).  The  Commission  is 
gathering  comment  to  develop  a  plan 
to  ensure  a  smooth  transition  to  private 
accounting  authorities. 

Timetable: 


Action 


Date         FR  Cita 


07/24/98  63  FR  39800 
07/28/99  64  FR  40774 
07/28/99  64  FR  40808 
09/03/99  64  FR  48337 


NPRM 

Report  &  Order 
Furtt>er  NPRM 
Comment  Period 

Extended 
Next  Action  Ur>determir>ed  , 

Regulatory  Flexttiility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  John  F.  Copes. 
Attorney  Advisor,  Federal 
Communications  Commission, 
Intemationai  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-1478 
Fax:  202  418-2824 
Email:  jcopes@fcc.gov 

RIN:  3060-AH30 

4015.  GLOBAL  MOBILE  PERSONAL 
C0MMUNK;ATK)NS  by  satellite;  IB 
DOCKET  NO.  99-67 

Priority:  Economically  Significant 

Legal  Authority:  47  USC  4(i);  47  USC 
7(a);  47  USC  303(c);  47  USC  303(f);  47 
USC  303(g):  47  USC  303(r);  47  USC 
307;  47  USC  309;  47  USC  310 

CFR  Citation:  47  CFR  25.200;  47  CFR 
25.213;  47  CFR  25.215;  47  CFR  25.216; 
47  CFR  2.1204 

Legal  Deadline:  None 

AtMtract:  The  FCC  has  proposed  to 
adopt  rules  to  facilitate  transnational 
use  of  mobile  terminals  used  for  2-way 
voice  communication  via  satellite 
systems  with  global  or  international 
coverage.  In  the  same  proceeding,  the 
FCC  has  adopted  limits  on  out-of-band 
emissions  fiom  some  mobile  satellite 
terminals  in  order  to  protect  reception 
of  aeronautical  satellite  radionavigation 
signals  in  the  1559-1610  MHz  band. 
The  FCC  also  asked  for  conmient  on 
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the  advisability  of  adopting  rules 
requiring  providers  of  mobile 
teleconimunication  service  via  satellite 
to  provide  911  emergency-calling 
features. 


Commission,  Media  Bureau,  445  12th 
Street  S.W.,  Washington.  DC  20554 
Phone:  202  418-0754 
Email:  rchiara9fcc.gov 

RIN:  3060-AH59 


Action 


FR  Cit* 


04A)6/99  64  FR  16687 
05/18/99 


01/17/01   66  FR  3960 
05/1 4A)2 


NPRM 

NPRM  Comment 

Period  End 
Public  Notice 
R40  and  FNPRM 

(release  date) 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitias  Affected:  Businesses 
Government  (.eveis  Affected:  None 

Agency  Contact:  William  Bell. 

Attorney.  Federal  Communications 

Commission.  International  Bureau.  445 

12th  Street,  SW.,  Washington,  DC 

20554 

Phone:  202  418-0741 

Email:  bbelldfcc.gov 

RIN:  3060-AH49 

4016.  DIRECT  BROADCAST  PUBUC 

INTEREST  0BUGAT10NS;  MM 

DOCKET  NO.  93-25 

Priority:  Substantive.  Nonsignificant 

l.egal  Authority:  47  USC  335 

CFR  Citation:  47  CFR  25;  47  CFR  100 

Legal  Deadline:  None 

Abstract:  The  Commission  adopted 

rules  in  1998  that  implement  Section 

25  of  the  Cable  Television  Consumer 

Protection  and  Competition  Act  of 

1992.  as  codified  at  Section  335  of  the 

Communications  Act  of  1934.  Section 

335  directs  the  Commission  to  impose 

certain  public  interest  obligations  on 

direct  broadcast  satellite  providers. 

Several  petitions  for  reconsideration  are 

pending. 

TImatabIa: 


Action 


FR  CM* 


NPRIM  0QA»«3  58  FR  12917 

ReportandOder  02/08/99  64FR52399 

Next  Action  Undetermined 

Regulatory  Flaxibiiity  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Qovammant  Lavels  Affected: 

Undetermined 

Agency  Contact:  Rosalee  Chiara.  Staff 
Attcnney.  Federal  Communications 


4017.  STREAMUNING  EARTH 

STATION  UCENSING  RULES;  IB 

DOCKET  NO.  00-248 

Priority:  Substantive,  Nonsignificant. 

Major  status  under  5  USC  801  is 

undetermined. 

Legal  AutfMjrity:  47  USC  701  to  744 

CFR  Citation:  47  CFR  23;  47  CFR  25 

l.egal  Deadline:  None 

Abstract:  The  Commission  has  foimd 
several  cases  in  which  modifying  or 
eliminating  rules  could  facilitate 
licensing  of  earth  stations,  thereby 
expediting  the  provision  of  useful 
satellite  services  to  the  public,  without 
unreasonably  increasing  the  risk  of 
harmful  interference  to  existing  earth 
station  or  space  station  operators,  or 
terrestrial  wireless  operators  in  shared 
frequency  bands. 

Specifically,  this  NPRM  considers  the 
following  rule  revisions:  (1)  codifying 
streamlined  procedures  for  case-by-case 
examination  of  earth  stations  using 
"non-routine"  anteimas,  non-routine 
power  levels,  or  both;  (2)  relaxing  some 
current  requirements,  such  as 
increasing  power  and  power  density 
limits,  and  allowing  some  temporary 
fixed  earth  stations  to  begin  operation 
sooner  than  is  now  permitted;  (3) 
streamlining  the  very  small  aperture 
terminal  (VSAT)  rules,  and  revising  the 
Commission's  power  level  rules  to 
provide  for  various  types  of  VSAT 
multiple  access  methods;  (4)  adopting 
a  simplified  license  application  form 
for  "routine"  earth  stations;  and  (5) 
other  miscellaneous  rule  revisions.  The 
Commission  also  invites  conunent  on 
extending  these  proposed  rules  to  the 
Ka-band. 

Timetable: 

Action 


Communications  Commission, 
International  Bureau,  445  12th  Street, 
SW..  Washington,  DC  20554 
Phone:  202  418-1539 
Fax:  202  418-0748 
Email:  sspaeth@fcc.gov 

RIN:  3060-AH60 


4018.  2000  BIENNIAL  REVIEW  — 
AMENDMENT  OF  PARTS  43  AND  63 
OF  THE  COMMISSK>N'S  RULES;  IB 
DOCKET  NO.  00-231 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  47  USC  151;  47  USC 
154;  47  USC  161;  47  USC  214;  47  USC 
218;  47  USC  219;  47  USC  220;  47  USC 
403 

CFR  Citation:  47  CFR  43.81;  47  CFR 
63.10;  47  CFR  63.18;  47  CFR  63.19;  47 
CFR  63.20;  47  CFR  63.22;  47  CFR  63.24 

Legal  Deadline:  None 

Abstract:  This  adopted  proceeding 
further  streamlines  measures  for 
international  telecommunications 
services.  The  Report  and  Order 
amended  the  procedures  for  filing  pro 
forma  assignments  and  transfers  of 
control  of  Section  214  international 
authorizations,  eliminated  the 
benchmark,  settlement  rate  condition, 
and  modified  the  rules  requiring 
dominant  international  carriers  to  seek 
prior  approval  to  discontinue  service. 
The  Report  and  Order  also  clarified 
rules  and  eliminated  others  no  longer 
needed. 

Timetable: 


Action 


FR  Cite 


NPRM  12/20«X)  65  FR  79795 

Report&OrtJer  07/09/02  67FR45387 

Next  Action  Undetermined 

Regulatory  Flaxibiiity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 


01/06/01   66  FR  1283 
05/07/01 


NPRM 

NPRM  Comment 

PenodEnd 
Next  /Action  Undetermined 

Regulatory  Flexi>illty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  Spaeth. 
Attorney  Advisor,  Federal 


Dete        FR  CHe       Government  Levels  Affected:  None 

Agency  Contact:  David  Krech. 
Attorney  Advisor,  Federal 
Communications  Conunission, 
International  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-7443 
Fax:  202  418-2824 
Email:  dkrech®fcc.gov 


RIN:  3060-AH62 
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4019.  UCENSING  AND 
COORDINATION  OF  EARTH 
STATK)NS  IN  THE  FIXED-SATELLITE 
SERVICES;  IB  DOCKET  NO.  00-203 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  154;  47  USC 
301;  47  USC  302;  47  USC  303;  47  USC 
307;  47  USC  309;  47  USC  332;  47^  USC 
701  to  744 

CFR  Citation:  47  CFR  25;  47  CFR  101 

Legal  Deadline:  None 

Abstract:  The  Third  Report  and  Order 
and/or  Memorandum  Opinion  and 
Order  will  consider  an  industry 
proposal  for  either  "blanket  licensing" 
or  other  expedited  licensing  procedures 
for  FSS  earth  stations  in  the  portion 
of  the  KA-band  that  is  shared  with  the 
terrestrial  fixed  service. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  1 1/24/00  65  FR  70541 

First  R&O  06/12/01   66  FR  31 557 

Second  R&O  01/30/02  67  FR  7287 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Edward  Richard 
Jacobs,  Senior  Engineer,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-0624 
Fax:  202  418-0398 
Email:  ejacobs@fcc.gov 

Belinda  Nixon,  Attorney  Advisor, 
Federal  Communications  Commission, 
International  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-1382 
Fax:  202  418-2824 
Email:  bnixon@fcc.gov 

RIN:  306O-AH63 

4020.  POUaES  AND  RULES  FOR 
NON-GEOSTATIONARY  SATELLITE 
ORBIT,  HXED  SATELLITE  SERVICE  IN 
THE  KA-BAND;  IB  DOCKET  NO.  02-19 

!     Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rlty:  47  USC  I54(i);  47  USC 
157(a);  47  USC  303(f);  47  USC  303(g); 
47  USC  303(r) 


CFR  Citation:  47  CFR  25 

Legal  Deadline:  None 

Abstract:  The  NPRM  seeks  to 
determine  a  method  to  license  multiple 
satellite  network  systems  in  spectrum 
designated  on  a  primary  basis  for  non- 
geostationary  satellite  orbit,  fixed- 
satellite  service.  It  also  proposes  service 
rules  to  apply  to  these  licensees. 

Timetable: 


Action 


Date         FR  Cite 


03/04/02  67  FR  9641 
04/18/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  S.  ^yssa  Roberts, 
Attorney,  Federal  Communications 
Commission,  International  Bureau,  445 
12th  Street  SW,  Washington,  DC  20554 
Phone:  202  418-7276 
Fax:  202  418-0748 

J.  Mark  Yoimg,  Attorney,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street, 
SW,  Washington,  DC  20554 
Phone:  202  418-0762 

RIN:  3060-AH93 


4021.  ENFORCEMENT  OF  OTHER 
NATK)NS'  PROHIBITIONS  AGAINST 
THE  UNCOMPLETED  CALL 
SIGNAUNG  CONHGURATION  OF 
INTERNATIONAL  CALLBACK 
SERVICE;  IB  DOCKET  NO.  02-18 

Priority:  Info./Admin./Other 

Legal  Auttiority:  47  USC  151;  47  USC 

154(i);  47  USC  154  (j);  47  (USC  201(b); 
47  USC  303(r);  ... 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  The  Notice  of  Proposed 
Rulemaldng  seeks  conmients  on 
whether  the  Commission  should 
eliminate  the  existing  comity-based 
prohibitions  and  thus  discontinue  the 
policy  that  allows  a  foreign  government 
or  entity  to  make  use  of  the 
enforcement  mechanisms  of  the 
Commission  to  prohibit  the  U.S. 
carriers  from  offering  one  form  of  call- 
back abroad.  International  call-back 
arrangements  allow  foreign  callers  to 
take  advantage  of  low  U.S.  international 
services  rates,  many  of  which  are 


significantly  lower  than  the  rates 
available  in  their  home  countries. 

Timetable: 


Action 


Date  FR  Cite 


03/08/02  67  FR  10666 
05/15/02 


NPRM 

NPRM  Comment 

Period  End 
Next  /Action  Undetermiried 

Regulatory  Flexibility  Analysjs 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Belinda  Nixon, 
Attorney  Advisor,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-1382 
Fax:  202  418-2824 
Email:  bnixon@fcc.gov 

RIN:  3060-AH94 

4022.  SPACE  STATION  UCENSING 
REFORM;  IB  DOCKETS  00-248  AND 
02-34 

Priority:  Other  Significant 

Legal  Auttiority:  47  USC  I54(i);  47  USC 
157;  47  USC  303(c);  47  USC  (f);  47  USC 
303(g);  47  USC  303(r) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Cbmmission  has  adopted 
a  Notice  of  Proposed  Rulemaking  to 
streamline  its  procedures  for  reviewing 
satellite  license  applications.  Currently, 
the  Commission  uses  processing  rounds 
to  review  those  applications.  In  a 
processing  round,  when  an  application 
is  filed,  the  International  Bureau 
(Bureau)  issues  a  public  notice 
establishing  a  cut-off  date  for  other 
mutually  exclusive  satellite 
applications,  and  then  considers  all 
those  applications  together.  In  cases 
where  sufficient  spectnun  to 
accommodate  all  the  applicants  is  not 
available,  the  Bureau  directs  the 
applicants  to  negotiate  a  mutually 
agreeable  solution.  Those  negotiations 
usually  take  a  long  time,  and  delay 
provision  of  satellite  services  to  the 
public. 

The  NPRM  invites  comment  on  two 
alternatives  for  expediting  the  satellite 
application  process.  One  alternative  is 
to  replace  the  processing  round 
procedure  with  a  "first-come,  first- 
served"  procedure  that  would  allow  the 
Bureau  to  issue  a  satellite  license  to 
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the  first  party  filing  a  complete, 
acceptable  application.  The  other 
alternative  is  to  streamline  the 
processing  round  procedure  by 
adopting  one  or  more  of  the  following 
proposals:  (1)  placing  a  time  limit  on 
negotiations;  (2)  establishing  criteria  to 
select  among  competing  applicants;  (3) 
dividing  the  available  specteimi  evenly 
among  the  applicants. 

Timetable: 


Action 


FR  Cite 


Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  William  Bell. 

Attorney,  Federal  Communications 

Commission,  International  Bureau,  445 

12th  Street,  SW.,  Washington,  DC 

20554 

Phone:  202  418-0741 

Email:  bbell@fcc.gov 

RIN:  3060-AH99 


03/iat)2  67  FR  12498 
07/02/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Yes* 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  Spaeth. 
Attorney  Advisor,  Federal 
Commimications  Commission, 
International  Bureau.  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-1539 
Fax:  202  418-0748 
Email:  sspaeth®fcc.gov 

RIN:  3060-AH98 

4023.  AUkSKA  BUSH  EARTH  STATION 
POUCY;  IB  DOCKET  NO.  02-30 

Priority:  Other  Significant 

Legal  Authority:  47  USC  301 

CFR  Citation:  None 

(.egai  Deadline:  None 

Abstract:  The  FCC  is  proposing  to 
repeal  a  policy  against  licensing 
"duplicative"  MTS  earth  stations  in 
rural  Alaska. 

Timetable: 


Action 


FR  Cite 


NPRM 


05/30/02  67  FR  37750 


Next  Action  Undetermined 


4024.  •  FLEXIBILITY  FOR  DEUVERY 
OF  COMMUNICATIONS  BY  MOBILE 
SATELLITE  SERVICE  PROVIDERS  IN 
THE  2  GHZ  BAND,  THE  L-BAND,  AND 
THE  1.6/2.4  GHZ  BAND 

Priority:  Economically  Significant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  151;  47  USC 
154(i);  47  USC  154{j);  47  USC  157(a); 
47  USC  301;  47  USC  303(c);  47  USC 
303(0;  47  USC  303(g);  47  USC  303(r); 
47  USC  303(y);  47  USC  308 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  This  proceeding  was  initiated 
to  obtain  comments  on  proposals  to 
bring  flexibility  to  the  delivery  of 
communications  by  mobile  satellite 
service  (MSS)  providers. 

Timetabla: 


Action 


Date 


FR  Cite 


09/13/01   66  FR  47621 
10/25/01 


NPRM 

NPRM  Comment 

Penod  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affectad: 

Undetermined 

Agency  Contact:  Trey  Hanbury, 
Attorney  Advisor,  Federal 


Long-Term  Actions 


Communications  Commission, 
International  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-0766 
Fax:  202  418-2824 
Email:  ghanbury@fcc.gov 

RIN:  3060-AI05 

4025.  •  MITIGATION  OF  ORBITAL 
DEBRIS;  IB  DOCKET  NO.  02-54 

Priority:  Routine  and  Frequent 

Legal  Authority:  47  USC  I54(i);  47  USC 
157(a);  47  USC  303(c);  47  USC  303(0; 
47  USC  303(g);  47  USC  303(r) 

CFR  Citation:  47  CFR  5;  47  CFR  25; 

47  CFR  97 

Legal  Deadline:  None 

Abstract:  The  Commission  is  proposing 
rules  for  satellite  services  concerning 
orbital  debris  mitigation.  Orbital  debris 
consists  of  artificial  objects  orbiting  the 
Earth  that  are  not  functional  spacecraft. 
The  Commission  is  proposing  a  range 
of  options  for  addressing  orbital  debris 
issues  as  part  of  spacecraft  design  and 
operation  in  order  to  preserve  access 
to  space  for  the  long  term. 

Timetable: 


Action 


Date 


FR  Cite 


05/03/02  67  FR  22376 
08/16/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  Duall, 
Attorney.  Federal  Communications 
Commission,  International  Bureau,  445 
12th  Street  SW,  Washington,  DC  20554 
Phone:  202  418-1103 
Fax:  202  418-0748 
Email:  sduall@fcc.gov 

RIN:  3060-AI06 


Federal  Communications  Commission  (FCC) 
International  Bureau 


Completed  Actions 


4026.  PREEMPTION  OF  LOCAL 
ZONING  REGULATION  OF  SATELLITE 
EARTH  STATIONS;  IB  DOCKET  NO. 
95-59 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151;  47  USC 
154(1);  47  USC  165(j);  47  USC  303(r) 

CFR  Citation:  47  CFR  1.4000;  47  CFR 
25.104 

l.egal  Deadline:  None 

Abstract  The  Commission  adopted 
rules  in  March  and  August  of  1996  to 
preempt  regulations  that  restricted  the 
installation  and  use  of  certain  over-the- 
air  reception  devices.  The  Commission 
dismissed  the  Petitions  for 
Reconsideration  of  the  Conunission's 
1996  antenna  Report  and  Order  filed 
by  parties  that  have  not  indicated  an 
intent  to  pursue  their  respective 
petitions. 

Timetable: 


Action 

OMe 

FR  Cite 

NPRM 

05/1 5«5 

60  FR  28077 

NPRM  Comment 

08/15/95 

Period  End 

FNPRM 

03/15/96 

61  FR  10710 

R&O 

03/18/96 

61  FR  10896 

R&O 

09/04/96 

61  FR  46559  ■ 

Public  Notice 

10/22/01 

66  FR  53417 

Public  Notice 

03/08/02 

67  FR  10727 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Selina  IChan,  Staff 

Attorney,  Federal  Communications 

Commission,  International  Bureau,  445 

12th  Street,  SW.,  Washington,  DC 

20554 

Phone:  202  418-7282 

Fax:  202  418-0748 

Email:  skhan@fcc.gov 

RIN:  306D-AF92 

4027.  AMENDMENT  TO  REGULATORY 
POUCiES  GOVERNING  DOMESTIC 
RXED  SATELLITES  AND  SEPARATE 
INTERNATIONAL  SATELLITE 
SYSTEMS;  IB  DOCKET  NO.  95-41 

Priority:  Other  Significant 

i-egal  Authority:  47  USC  154;  47  USC 
721(c) 

CFR  Citation:  47  CFR  25.110;  47  CFR 
25.113;  47  CFR  25.114;  47  CFR  25.115; 
47  CFR  25.117;  47  CFR  25.130;  47  CFR 
25.131;  47  CFR  25.140;  47  CFR  25.202; 
47  CFR  25.210;  47  CFR  25.211;  47  CFR 
25.276 

I-egal  Deadline:  None 


AlMtract:  The  Commission  adopted 
rules  in  January  1996  eliminating 
regulatory  distinctions  between  U.S. 
domestic  satellite  systems  and  U.S. 
international  separate  satellite  systems. 
In  August  2001,  the  Commission 
reaffirmed  its  1995  policy  and  modified 
the  standards  for  obtaining  a  waiver  of 
the  unified  financial  showing 
requirement  to  make  it  easier  for  small 
firms  to  seek  a  waiver. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

05/10^  60  FR  2481 7 

R&O 

03/12/96  61  FR  9946 

Order  on  Recon 

08/16/01 

(Release  Date) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  John  F.  Copes, 
Attorney  Advisor,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street, 
SW.,  Washington,  E)C  20554 
Phone:  202  418-1478 
Fax:  202  418-2824 
Email:  jcopes@fcc.gov 

RIN:  306a-AH48 


Federal  Communications  Commission  (FCC) 
Media  Bureau 


Long-Term  Actions 


4028.  TRANSFER  OF  CONTROL  OF 
NON-STOCK  ENTITIES  (MM  DOCKET 
NO.  89-77) 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

I.egal  AutlKMlty:  47  USC  154 

CFR  Citation:  47  CFR  73 

l.egal  Deadline:  None 

Abstract:  The  Comjnission  will 
consider  proposals  concerning  the 
treatment  of  corporations  and  other 
organizational  structures  that  are  not 
traditional  commercial  corporations. 

Timetable: 


Action 


Date 


FR  Cite 


NOI 


03/16/89  54  FR  15957 


Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Mania  K.  Baghdadi, 
Deputy  Division  Chief,  Industry 
Analysis  Division,  Federal 
Commimications  Commission,  Media 
Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-2130 
Email:  mbaghda@fcc.gov 

RIN:  3060-AE31 


4029.  CABLE  TELEVISK>N  RATE 
REGULATK>N 

Priority:  Other  Significant 

Legal  Auttiority:  47  USC  154;  47  USC 
543 

CFR  Citation:  47  CFR  76 

Legal  Deadline:  None 


Abstract:  The  Commission  has  adopted 
rate  regulations  to  implement  Section 
623  of  the  1992  Cable  Act  to  ensure 
that  cable  subscribers  nationwide  enjoy 
the  rates  that  would  be  charged  by 
cable  systems  operating  in  a 
competitive  environment. 
Reconsideration  was  requested.  The 
14th  Order  on  Reconsideration 
addresses  petitions  on  issues  governing 
regulated  services  by  cable  systems. 


Timetat>ie: 

Action 

Dele 

FRCite 

NPRM 

01/04/93 

58FR48 

R&O  and  FNPRM 

05/21/93 

58  FR  29736 

MO&O  and  FNPRM 

08/18/93 

58  FR  43816 

3rd-fl&0 

11/30/93 

58  FR  63087 

Order  on  Recon,  4tti 

04/15/94 

59  FR  17943 

R&O.  and  5th 

NPRM 

3rd  Order  on  Recon 

04/15/94 

59  FR  17961 

5tti  Order  on  Recon 

10/13/94 

59  FR  51869 

artd  FNPRM 
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Dais        mem       Tlmlabla: 


10/21/94  59  FR  531 13 
12/06/94  59  FR  62614 


01/25/95  60  FR  4863 
02/27/95  60  FR  10512 
03/17/95  60  FR  14373 
07/12/95  60  FR  35854 


4tti  Order  on  Recon 

6th  Oder  on  Recon, 

5tti  R&O,  and  7tti 

NPRM 
7th  Order  on  Recon 
9th  Order  on  Recon 
8th  Order  on  Recon 
6th  RAO  and  11th 

Order  on  Recon 
13th  Order  on  Recon     10«)5/95  60FR52106 
12th  Order  on  Recon     10/26/95  60  FR  54815 
10th  Order  on  Recon     04/08/96  61  FR  15388 
Order  on  Recon  of  the  04/15/96  61  FR  16447 

IstR&Oand 

Further  NPRM 
PWIO&O  02/12/97  62  FR  6491 

Report  on  Cable  02/24/97  62  FR  8245 

Industry  Pnces 
R40  03/31/97  62  FR  15118 

14th  Order  on  Recon     10/15/97  62  FR  53572 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affectad:  Businesses. 
Governmental  Jurisdictions 

Govemntent  Levels  Affected:  State. 

Local 

Agency  Contact:  Peggy  Greene. 

Associate  Bureau  Chief.  Federal 

Conununications  Commission.  Media 

Bureau.  445  12th  Street,  SW, 

Washington.  DC  20554 

Phone:  202  418-2389 

TDD  Phone:  202  418-7172 

Fax:  202  418-1196 

RIN:  3060-AF41 

4030.  CABLE  TELEVISION  RATE 
REGULATION:  COST  OF  SERVICE 

Priority:  Substantive.  Nonsignificant 

Legal  AuttKKity:  47  USC  154:  47  USC 

543 

CFR  Citation:  47  CFR  76 

l.egal  Deadline:  None 

Abstract:  The  Commission  has 
established  rules  pursuant  to  which 
cable  operators  may  set  rates  for 
regulated  cable  service  in  accordance 
with  traditional  cost-of-service 
principles,  as  modified  to  take  account 
of  unique  characteristics  of  the  cable 
industry.  These  rules  are  the  subfect  of 
pending  petitions  for  reconsideration. 
In  addition,  the  Commission  is 
considering  comments  received  in 
response  to  a  Further  Notice  of 
Proposed  Rulemaking  concerning  the 
rate  of  retiun  that  should  be  applied 
in  cost-of-service  cases. 


FR  Git* 


07/30/93  58  FR  40762 
04/15/94  59  FR  17975 
04/15/94  59  FR  18066 
10/14/94  59  FR  52087 


Action 

NPRM 

R&O 

2nd  NPRM 

MO&O 

2ndR&0/1stOrderon  03A)8/96  61  FR  9361 

Recon/FNPRM 
Correction  03/22/96  61  FR  11749 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 

Local 

Agency  Contact:  Peggy  Greene, 
Associate  Bureau  Chief,  Federal 
Communications  Commission,  Media 
Bureau.  445  12th  Street.  SW. 
Washington,  DC  20554 
Phone:  202  418-2389 
TDD  Phone:  202  418-7172 
Fax:  202  418-1196 

RIN:  3060-AF48 


4031.  CUSTOMER  SERVICE 

STANDARDS 

Priority:  Substantive.  Nonsignificant. 

Major  status  under  5  USC  801  is 

undetermined. 

Legal  Autf>ority:  47  USC  I54(i)  to 
154(j):  47  USC  303;  47  USC  552 

CFR  Citation:  47  CFR  76 

Legal  Deadline:  NPRM.  Statutory.  April 

3.  1993. 

Abstract:  The  Commission  has  adopted 
customer  service  standards  for  cable 
operators  nationwide  to  implement  the 
provisions  of  the  Cable  Act  of  1992. 
Such  standards  shall  include,  at  a 
minimum,  cable  systems  office  hours, 
telephone  availability,  installations, 
outages,  service  calls,  and 
communication  between  the  cable 
operator  and  subscriber,  including 
billing  and  refunds. 

Timetable: 


Action 


FR  Cite 


NPRM  12/23/92  57  FR  61038 

R&O  04/19/93  58  FR  21 107 

Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entlttes  Affected:  Businesses, 
Governmental  )urisdictions 

Government  Levels  Affected:  State, 
Local 


Long-TaiTn  Actiona 


Agency  Contact  lohn  Norton,  Deputy 
Division  Chief,  Policy  Division,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW, 
Washington,  DC  20554 
Phone:  202  418-7037 
TDD  Phone:  202  418-7172 
Fax:  202  418-1196 
Email:  jnorton@fcc.gov 

RIN:  3060-AF69 

4032.  RUNG  OF  TELEVISION 
NETWORK  AFFIUATION  CONTRACTS 
(MM  DOCKET  NO.  95-40) 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  I54(i):  47  USC 

303(r) 

CFR  Citation:  47  CFR  73.3613(a) 

L^gai  Deadline:  None 

Aisstract:  This  proceeding  considers 
changes  to  the  requirement  that  stations 
file  their  network  affiliation  agreements 
with  the  Commission. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


04/19/95  60  FR  19564 


Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  Federal 

Agency  Contact:  Judith  Herman, 
Assistant  Chief.  Industry  Analysis 
Division,  Federal  Conununications 
Commission,  Media  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2163 
Fax:  202  418-2053 

RIN:  306O-AF80 

4033.  RULES  GOVERNING 

BROADCAST  TELEVISK)N 

ADVERTISING  (MM  DOCKET  NO.  95- 

90) 

Priority:  Substantive,  Nonsignificant. 

Major  status  under  5  USC  801  is 

undetermined. 

Legal  Authority:  47  USC  I54{i):  47  USC 
154{j);  47  USC  301;  47  USC  303(r):  47 
USC  313:  47  USC  314 

CFR  Citation:  47  CFR  73.658(h);  47 
CFR  73.658(i) 

Legal  Deadline:  None 

Abstract:  This  proceeding  considers 

changes  to  two  rules  regulating 
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Long-Term  Actions 


broadcast  television  advertising.  The 
first  advertising  rule  prohibits  a 
broadcast  television  network  from 
influencing  or  controlling  the  rates  its 
affiliates  set  for  the  sale  of  their  non- 
network  advertising  time.  The  second 
advertising  rule  prohibits  a  broadcast 
television  network  bom  representing 
any  of  its  affiliates  in  the  sale  of  non- 
network  advertising  time. 

Timetable: 


Timetable: 


Action 


FR  Cite 


NPRM 


07/05/95  60  FR  34959 


Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Judith  Herman, 
Assistant  Chief,  Industry  Analysis 
Division,  Federal  Communications 
Commission,  Media  Bureau,  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-2163 
Fax:  202  418-2053 

RIN:  3060-AF81 


4034.  CABLE  HOME  WIRING 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Auttiority:  47  USC  544(i) 

CFR  Citation:  47  CFR  76 

Legal  Deadline:  None 

Abstract:  On  October  6,  1997,  the  FCC 
adopted  a  Report  and  Order  and 
Second  Notice  of  Proposed  Rulemaking 
(FCC  97-7360)  that  amends  its  cable 
inside  wiring  rules  to  enhance 
competition  in  the  video  distribution 
marketplace.  The  Second  FNPRM  seeks 
comment  on,  among  other  things, 
whether  there  are  circumstances  where 
the  FCC  should  adopt  restrictions  on 
exclusive  contracts  in  order  to  further 
promote  competition  in  the  multiple  * 
dwelling  imit  marketplace.  A  Petition 
for  Review  was  filed  in  the  U.S.  Circuit 
Court  of  Appeals  for  the  8th  Circuit  on 
November  24,  1997.  The  FCC  has 
received  petitions  for  reconsideration 
and  has  requested  the  8th  Circuit  to 
hold  the  pending  court  case  in 
abeyance  until  the  Commission  takes 
action  on  the  pending  petitions.  The 
Court  granted  the  Commission's 
request. 


Action 

Date 

FR  Cite 

NPRM 

11/17/92 

57  FR  54209 

R&O 

03/02/93 

58  FR  11970 

NPRM 

02/01/96 

61  FR  3657 

First  Order  on  Recon 

02/16/96 

61  FR  6210 

&  FNPRM 

FNRPM 

09/03/97 

62  FR  46453 

R&O  and  Second 

11/14/97 

62  FR  601 65 

FNPRM 

Next  Action  Undetermined 

Regulatory  Flexibiltty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  John  Norton,  Deputy 
Division  Chief,  Policy  Division,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW, 
Washington,  DC  20554 
Phone:  202  418-7037 
TDD  Phone:  202  418-7172 
Fax:  202  418-1196 
Email:  jnorton@fcc.gov 

RIN:  3060-AG02 

4035.  CLOSED  CAPTIONING 

Priority:  Other  Significant 

Legal  Authority:  47  USC  613 

CFR  Citation:  47  CFR  79.1;  47  CFR 
79.2 

Legal  Deadline:  None 

Abstract:  The  FCC  adopted  regulations 
to  ensure  that  video  programming  is 
accessible  to  persons  with  hearing 
disabilities  through  closed  captioning. 
The  rules  were  adopted  in  August  1997 
and  modified  in  response  to  petitions 
for  reconsideration  in  September  1998. 
In  April  2000.  the  FCC  adopted  rules 
to  ensiu^  the  accessibility  of  televised 
emergency  information  to  persons  with 
hearing  disabilities  through  closed 
captioning  or  another  method  of  visual 
presentation. 

Timetable: 


Action 

Date 

FR  Cite 

NOI 

12/15/95 

60  FR  65052 

Order 

01/29/96 

61  FR  2781 

Order 

03/12/96 

61  FR  9963 

Report 

08/14/96 

61  FR  42249 

NPRM 

02/03/97 

62  FR  4959 

Order 

03/24/97 

62  FR  13853 

R&O 

09/16/97 

62  FR  48487 

FNRPM 

01/21/98 

63  FR  3070 

Order 

10/20/98 

63  FR  55959 

Order 

06/23/99 

64  FR  33424 

Second  R&O 

osmjoo 

65  FR  26757 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  Additional 
Bureau:  Constuner  Information 

Agency  Contact:  Marcia  Glauberman, 
Deputy  Division  Chief,  Industry 
Analysis  Division,  Federal 
Communications  Commission,  Media 
Bureau.  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-7046 
TDD  Phone:  202  418-7172 
Fax:  202  418-1196 
Email:  mglauber@fcc.gov 

RIN:  3060-AG26 


4036.  CABLE  ACT  REFORM 

Priority:  Substantive,  Nonsignificant 

Legal  Autiiority:  47  USC  154:  47  USC 
522;  47  USC  543;  47  USC  544;  47  USC 
548;  47  USC  552 

CFR  Citation:  47  CFR  76 

Legal  Deadline:  None 

AtMtract:  This  proceeding  implements 
the  cable  reform  section  of  the 
Telecommimications  Act  of  1996.  It 
addresses  several  issues,  including  the 
cable  rate  complaint  process,  effective 
competition  and  subscriber    , 
notifications. 

Timetable: 


Action 


Date 


FR  Cite 


Order  &  NPRM 
Report  &  Order 
Correction 
Order  on  Recon 


04/30/96  61  FR  19013 
07/02/99  64  FR  35948 
08/06/99  64  FR  42855 
06/14/02  67  FR  40870 


Next  Action  Undetermined 


Next  Action  .Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Nancy  Stevenson, 
Attorney,  Federal  Communications 
Commission.  Consumer  and 
Governmental  Affairs  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2512 
TDD  Phone:  202  418-7172 
Fax:  202  418-1196 
Email:  nstevens@fcc.gov 

RIN:  3060-AG27 


75544  Federal  Register / Vol.  67,  No.  236 /Monday,  December  9,  2002/ Unified  Agenda 


FCC— Media  Bureau 


4037.  COMPETITIVE  AVAILABILITY  OF 
NAVIGATION  DEVICES 
Priority:  Substantive.  Nonsignificant 
Legal  Authority:  47  USC  549 
CFR  Citation:  47  CFR  76 
l.egal  Deadlina:  None 
Abstract:  The  Commission  has  adopted 
rules  to  address  the  mandate  expressed 
in  section  629  of  the  Communications 
Act  to  ensure  the  commercial 
availability  of  "navigation  devices."  the 
equipment  used  to  access  video 
programming  and  other  services  from 
multichannel  video  programming 
systems.  Petitions  for  reconsideration 
were  resolved  in  a  recent  order.  The 
Commission  also  issued  a  Further 
Notice  of  Proposed  Rulemaking  and 
Declaratory  Ruling.  The  Further  Notice 
sought  comment  as  to  the  effectiveness 
of  the  Conmiission's  rules  for  achieving 
the  commercial  availability  of 
navigation  devices.  Accompanying  the 
Further  Notice  was  a  Declaratory 
Ruling  which  found  that  technology 
licenses  requiring  copy  protection 
measures  to  be  located  within  a 
navigation  host  device  are  consistent 
with  the  Commission's  navigation 
devices  rules. 

Timctabia: 


Action 


Data  FROM* 


03/05/97  62  FR  10011 
07/15/98  63  FR  38089 
06/02/99  64  FR  29599 


Long-Tenn  Actions 


CFR  Citation:  47  CFR  73 

Legal  Deadline:  None 

Abstract:  This  proceeding  will 
implerment  the  Commission's  new 
authority  to  eliminate  the  present 
requirement  for  a  construction  permit 
for  a  broadcast  station  in  certain 
instances  where  the  changed  facilities 
would  not  have  an  adverse  impact  on 
other  broadcast  facilities.  In  these 
instances,  licensees  or  permittees  will 
be  able  to  initiate  the  change  without 
prior  authority  and  file  a  license 
application  to  cover  the  change 
afterwards. 

Timstabia: 


NPRM 
R&O 
Order  on 

Reconsideration 
FNPRM  &  Declaratory  09/28AX)  65  FR  58255 

Ruling 
Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Snwll  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Susan  Mort,  Attorney 
Advisor,  Federal  Communications 
Commission,  Media  Bureau.  445  12th 
Street.  SW.  Washington,  DC  20554 
Phone:  202  418-1043 
Fax:  202  418-1069 
Email:  smort@fcc.gov 

RIN:  306O-AG28 

4038.  MINOR  MODIFICATIONS  OF 
BROADCAST  LICENSES  WITHOUT 
PRIOR  CONSTRUCTION  PERMIT  (MM 
DOCKET  NO.  96-58) 
Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i):  47  USC 
155(c)(1);  47  USC  302;  47  USC  303 


In  April  2000.  the  Commission  released 
a  Report  and  Order  addressing  issues 
related  to  the  formula  used  to  calculate 
just  and  reasonable  rates  that  utilities 
charge  for  pole  attachments.  Petitions 
for  reconsideration  of  both  the  1998 
and  2000  orders  were  resolved  by 
Order  released  in  May  2001. 

TInMtable: 


FR  OH* 


Action 

NPRM  04/08/96  61  FR  15439 

R&O  09/30/97  62  FR  51052 

Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Dale  Bickel,  Engineer, 
Federal  Communications  Commission, 
Media  Bureau,  445  12th  Street.  SW., 
Washington,  DC  20554 
Phone:  202  418-2700 
Email:  dbiclteiefcc.gov 

RIN:  3060-AG30 

4039.  POLE  ATTACHMENT 
PROVISIONS 

Priority:  Other  Significant 

Legal  Authority:  47  USC  151;  47  USC 
154(i):  47  USC  154(j);  47  USC  224;  47 
USC  303;  47  USC  403 

CFR  Citation:  47  CFR  1.1401  to  1.1418 

Legal  Doadlina:  Final,  Statutory. 
February  8.  1998. 

Abstract:  The  Commission  established 
rules  relating  to  pole  attachments.  The 
Telecommunications  Act  of  1996 
required  that  within  two  years  the 
Commission  prescribe  regulations 
governing  the  charges  for  pole 
attachments  for  telecommunications 
attachers.  These  regulations  are  to  be 
used  by  cable  operators  and 
telecommunications  carriers  to  provide 
telecommunications  services  when  the 
utility  and  attaching  entity  parties  fail 
to  resolve  a  dispute  over  such  charges. 
The  Report  and  Order  released  in  1998 
prescribed  regiilations  to  govern  these 
charges. 


Action 


Date 


FR  Cit* 


NPRM 

R&O 

R&O 

Erratum 


08/18/97  62  FR  43963 
03/12/98  63  FR  12013 
05/17/00  65  FR  31270 
05/31/00  65  FR  34820 


Reconsideration  Order  06/29/01   66  FR  34569 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  State 

Agency  Contact:  Thomas  Horan, 
Senior  Legal  Advisor,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW., 
Washington.  DC  20554 
Phone:  202  418-2486 
TDD  Phone:  202  418-7172 
Fax:  202  418-1069 
Email:  thoran@fcc.gov 

RIN:  306&-AG71 

4040.  REVIEW  OF  TECHNICAL  RULES 

IN  PARTS  73  AND  74  (MM  DOCKET 

NO.  98-93) 

Priority:  Substantive,  Nonsignificant. 

Major  status  under  5  USC  801  is 

undetermined. 

Legal  Authority:  47  USC  307;  47  USC 

319 

CFR  Citation:  47  CFR  73;  47  CFR  74 

Legal  Deadline:  None 

Abstract:  The  Second  Report  and  Order 
in  this  radio  technical  streamlining 
proceeding  continues  the  Commission's 
efforts  to  make  the  broadcast 
application  process  simpler,  faster,  and 
more  efficient.  In  the  Second  Report 
and  Order,  the  Commission  amended 
the  separation  requirements  for  short- 
spaced  FM  stations,  section  73.215(e), 
to  afford  second-  and  third-adjacent 
channel  stations  minimum  relief  of  six 
kilometers  from  the  full  spacing 
requirements  of  section  73.207.  The 
order  also  expands  the  types  of  focility 
changes  covered  by  expedited  one-step 
licensing  procedures  and  provides 
additional  technical  flexibility  to  FM 
stations  licensed  to  Puerto  Rico  and  the 
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Long-Term  Actions 


U.S.  Virgin  Islands.  The  order  also 
relaxes  noncommercial  educational  FM 
second  adjacent  channel  standard  and 
establishes  a  noncommercial 
educational  FM  community  coverage 
standard.  Finally,  the  item  creates  a 
new  commercial  FM  class,  class  C-zero, 
and  a  mechanism  to  Reclassify  class  C 
stations  that  do  not  meet  the  new  class 
minimimi  anteima  height  where  there 
is  a  competing  demand  for  spectrum. 

Timetable: 


Action 


Date         FR  Cite 


06/22/98  63  FR  33892 
04/21/99  64  FR  19498 
12/20/00  65  FR  79773 


NPRM 

Report  &  Order 
Second  Report  & 

Order 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Peter  Doyle,  Federal 
Communications  Commission,  Media 
Bureau.  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-2700 
Email:  pdoyle@fcc.gov 

RIN:  3060-AG81 


4041.  DIGITAL  MUST  CARRY 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

I.egal  Authority:  47  USC  534 

CFR  Citation:  47  CFR  76 

Legal  Deadline:  None 

Abstract:  Section  614(b)(4)(B)  of  the 
Communications  Act  requires  that,  at 
the  time  the  Commission  prescribes 
standards  for  advanced  television,  it 
should  "initiate  a  proceeding  to 
establish  any  changes  in  the  signal 
carriage  requirements  of  cable 
television  systems  necessary  to  ensure 
cable  carriage  of  those  broadcast  signals 
of  local  commercial  television  stations 
which  have  been  changed  to  conform 
with  such  modified  standards."  In 
August  of  1998,  the  FCC  issued  a 
Notice  of  Proposed  Rulemaking  seeking 
comments  on  the  requirements  of  that 
section.  In  Jime  2000,  based  on 
responses  to  the  Notice  of  Proposed 
Rulemaking,  the  Commission  clarified 
that  DTV-only  television  stations,  in  the 
context  of  auctioning  analog  channels 
59-69,  will  ultimately  have  must  carry 
rights.  In  January  of  2001,  the 
Commission  issued  a  First  Report  and 


Order  and  Further  Notice  of  Proposed 
Rulemaking  resolving  a  number  of 
technical  and  legal  issues,  including 
clarification  that  digital-only  TV 
stations  are  entitled  to  mandatory 
carriage. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

MO&O  and  FNPRM 

FNPRM 

First  R&O 


08/07/98  63  FR  42330 
07/12/00  65  FR  42879 
03/26/01  66  FR  16523 
03/26/01   66  FR  16533 


Next  Action  Undetemnined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Eloise  Gore,  Assistant 
Chief,  Policy  Division,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-7200 
TDD  Phone:  202  418-7172 
Fax:  202  418-1069 

RIN:  3060-AG91 


4042.  HORIZONTAL  OWNERSHIP 
UMITS 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Legal  Auttiortty:  47  USC  151;  47  USC 
154;  47  USC  303;  47  USC  533 

CFR  Citation:  47  CFR  76 

i.egal  Deadline:  None 

Abstract:  Section  613  of  the 
Communications  Act  requires  the 
Commission  to  "prescribe  rules  and 
regulations  establishing  reasonable 
limits  on  the  number  of  cable 
subscribers  a  person  is  authorized  to 
reach  through  cable  systems  owned  by 
such  person,  or  in  which  such  person 
has  an  attributable  interest."  On 
October  8,  1999,  the  Commission 
issued  a  Third  Report  and  Order,  FCC 
99-289,  in  this  matter.  The  Commission 
revised  the  horizontal  ownership  rules 
as  follows:  (1)  all  multichannel  video 
subscribers  will  be  counted  when 
calculating  the  30  percent  ownership 
limit;  (2)  actual  subscriber  numbers, 
rather  than  potential  subscriber 
numbers,  will  be  used  for  calculating 
an  owner's  share;  and  (3)  the  minority 
exception  which  allowed  a  35  percent 
ownership  limit  for  minority-owned 
entities  under  certain  circumstances 
was  eliminated.  On  March  2,  2001,  the 


District  of  Columbia  Circuit  Court 
reversed  and  remanded  the  cable 
horizontal  and  vertical  limits.  (Time 
Warner  Entertainment  Co.  v.  FCC,  240 
F.3d  1126  (DC  cir.2001)).  Pursuant  to 
the  court's  remand,  the  Commission  is 
soliciting  comment. 

Timetabia: 


Action 

DMe 

FR  Cit* 

Second  MO&O  on 

07/14/98 

63  FR  37790 

Recon  and  FNPRM 

Third  R&O 

12/01/99 

64  FR  67198 

Order  on  Recon 

03A)8/00 

65  FR  12135 

MO&O 

06A)8/00 

65  FR  36382 

FNPRM 

10/11/01 

66  FR  51905 

Next  Action  Undetemr)ined 

Regulatory  Flexibility  Analyais 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Holly  Berland, 
Attorney,  Federal  Communications 
Commission,^  Media  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2075 
Fax:202  418-1196 

RIN:  3060-AH09 


4043.  APPUCATION  OF  NETWORK 
NONDUPUCAT10N.  SYNDICATED 
EXCLUSIVITY,  AND  SPORTS 
BLACKOUT  RULES  TO  SATELUTE 
RETRANSMISSION  —  SHVIA 

Priority:  Other  Significant 

Legal  Autfiority:  47  USC  339 

CFR  Citation:  47  CFR  73;  47  CFR  76 

Legal  Deadline:  None 

Abstract:  The  FCC  proposed  rules  on 
its  implementation  of  certain  aspects  of 
the  Satellite  Home  Viewer 
Improvement  Act  of  1999.  In  October 
of  2000,  the  FCC  issued  an  order 
adopting  rules  that  apply  the  current 
cable  rules  for  network  non- 
duplication,  syndicated  program 
exclusivity  and  sports  blackout  to 
satellite  carriers.  Petitions  for 
reconsideration  were  filed  in  response 
to  that  order. 


Action 


Date 


FR  CIta 


NPRM  02/02/00  65  FR  4927 

Repod  and  Order  11/14/00  65FR680e2 

Next  Action  UrKJetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitias  Affactsd:  Businesses 
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Government  Levels  Affected:  None  Thneteble: 

Agency  Contact  Eloise  Gore,  Assistant 
Chief.  Policy  Division,  Federal 
Communications  Commission,  Media 
Bureau.  445  12th  Street,  SW.. 
Washington,  DC  20554 
Phone:  202  418-7200 
TDD  Phone:  202  418-7172 
Fax:  202  418-1069 


FR  CM* 


RIN:  3060-AH35 


4044.  RETRANSMISSION  CONSENT 
ISSUES  —  SHVIA 

Priortty:  Other  Significant 

Legal  Auttwrtty:  47  USC  325 

CFR  Citation:  47  CFR  76.64(m);  47  CFR 

76.65 


l.egal  Deadlina:  None 

Abstract  The  Satellite  Home  Viewer 
Improvement  Act  of  1999  (SHVIA) 
requires  broadcasters,  until  the  year 
2006,  to  negotiate  in  good  faith  with 
satellite  carriers  and  other  multichannel 
video  programming  distributors 
(MVPDs)  with  respect  to  their 
transmission  of  the  broadcasters' 
signals,  and  prohibits  broadcasters  from 
entering  into  exclusive  retransmission 
agreements. 

The  First  Report  and  Order  (Order) 
determined  that  the  statute  does  not 
intend  to  subject  retransmission 
consent  negotiation  to  detailed 
substantive  oversight  by  the 
Commission.  Instead,  the  Order 
concludes  that  Congress  intended  that 
the  Commission  foUow  established 
precedent,  particularly  in  the  field  of 
labor  law,  in  implementing  the  good 
faith  retransmission  consent  negotiation 
requirement.  Consistent  with  this 
conclusion,  the  Order  adopts  a  two-part 
test  for  good  faith.  The  first  part  of  the 
test  consists  of  a  brief,  objective  list  of 
negotiation  standards.  The  second  part 
of  the  good  faith  test  is  based  on  a 
totality  of  the  circumstances  standard. 
Under  this  standard,  an  MVPD  may 
present  facts  to  the  Commission  which, 
even  though  they  do  not  allege  a 
violation  of  the  specific  standards 
enumerated  above,  given  the  totality  of 
the  circumstances  constitute  a  failure 
to  negotiate  in  good  faith.  The 
Commission's  rules  regarding  the  good 
faith  negotiation  requirement  sunset  on 
January  1,  2006.  An  MVPD  believing 
itself  to  be  aggrieved  may  file  a 
complaint  with  the  Commission. 


Action  

NPRM  12/29/99  64FR72985 

First  R&O  03/23/00  65  FR  23805 

Order  on  Recon  09/19«)1  66  FR  48219 

Nexl  Action  UrxJetermined 

Regulatory  FlexibHity  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Agertcy  Contact:  Steven  Broeckaert, 
Deputy  Division  Chief.  Policy  Division, 
Federal  Communications  Commission, 
Media  Bureau.  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-7200 
TDD  Phone:  202  418-7172 
Fax:  202  418-1069 
Email:  sbroeckadfcc.gov 

RIN:  3060-AH36 


4045.  DIGiTAL  AUDIO 
BROADCASTING  SYSTEMS  (MM 
DOCKET  NO.  99-325) 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttwrtty:  47  USC  154;  47  USC 
303 

CFR  Cttation:  47  CFR  73 
Legal  Deadline:  None 
Abstract:  The  riilemaking  proceeding 
was  initiated  to  obtain  comments 
concerning  the  Conmiission's  proposals 
to  foster  the  development  and 
implementation  of  terrestrial  digital 
audio  broadcasting  (DAB).  In  the 
NPRM.  the  Commission  (1)  reaffirms  its 
commitment  to  providing  radio 
broadcasters  with  the  opportunity  to 
take  advantage  of  DAB  technology;  (2) 
identifies  Commission  public  policy 
objectives  for  the  introduction  of  DAB 
service;  (3)  proposes  criteria  for  the 
evaluation  of  DAB  models  and  systems; 
(4)  evaluates  IBOC  and  new-spectnmi 
DAB  models;  (5)  inquires  as  to  the  need 
for  a  mandatory  DAB  transmission 
standard;  and  (6)  considers  certain  DAB 
system  testing,  evaluation  and  standard 
selection  issues. 


Govamment  Lavels  Alfactad:  None 

Agency  Contact:  Peter  Doyle,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW.. 
Washington.  DC  20554 
Phone:  202  418-2700 
Email:  pdoyledfcc.gov 

RIN:  3060-AH40 

4046.  SATELLITE  BROADCASTING 
SIGNAL  CARRIAGE  REQUIREMENTS 

Priority:  Economically  Significant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttwrtty:  47  USC  338;  47  USC 

534;  47  USC  535 

CFR  Cttation:  47  CFR  76 

Legal  Deadline:  Final,  Statutory. 
November  29,  2000. 

Abstract  The  Satellite  Home  Viewer 
Improvement  Act  of  1999  (SHVIA) 
requires  satellite  carriers,  by  January  1, 
2002,  to  carry  upon  request  all  local 
broadcast  stations'  signals.  These 
signals  must  be  carried  in  all  local 
markets  in  which  the  satellite  carriers 
carry  at  least  one  broadcast  station 
signal,  assuming  this  signal  is  licensed 
pursuant  to  section  122  of  the 
Copyright  Act.  The  SHVIA  requires  the 
Commission  to  issue  rules 
implementing  the  Act's  mandatory 
carriage  requirements  within  one  year 
of  the  SHVIA's  enactment.  On 
November  29.  2000  the  Commission 
adopted  a  Report  and  Order  that  places 
satellite  carriers  on  equal  footing  with 
cable  operators  with  respect  to  the 
availability  of  programming.  The 
applicable  statutory  provisions  are 
foimd  in  section  1008  of  the  SHVIA 
and  codified  at  section  338  of  the 
Communications  Act.  The  Commission 
implementing  satellite  broadcast  signal 
carriage  rule  is  47  CFR  76.66. 


FR  CMi 


NPRM  11/09/99  64  FR  61054 

Next  /^ion  Urxletermined 

Regulatory  Flexibiltty  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 


Action 


FR  OH* 


06/3a«)  65FR40564 
06/04/00 


01/23/01   66  FR  7410 
06/29/01   66  FR  34582 

09/26/01  66  FR  49124 


NPRM 

NPRM  Comment 

Period  End 
Report  and  Oder 
Armouncement  of 

Effective  Date 
Order  on 

Reconstderation 
Next  Action  Undetermined 

Regulatory  Flexibiltty  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 
Govamment  Lavels  Affected:  None 
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Agency  Contact:  Ben  Bartolome, 
Attorney,  Federal  Communications 
Commission,  Media  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2394 
TDD  Phone:  202  418-7172 
Fax:  202  418-1069 
Email:  bbartolo@fcc.gov 

RIN:  3060-AH45 

4047.  ANCILLARY  OR 
SUPPLEMENTAL  USE  OF  OTV 
CAPACITY  BY  NON-COMMERCIAL 
UCENSEES  (MM  DOCKET  NO.  98-203) 

Priority:  Substantive,  Nonsignificant 

Legal  Authortty:  47  USC  4(i):  47  USC 
4(j);  47  USC  303(r);  47  USC  307;  47 
USC  309;  47  USC  336 

CFR  Cttation:  47  CFR  73 

Legal  Deadline:  None 

At)Stract:  The  Report  and  Order 
amends  the  Commission's  rules  to 
require  that  noncommercial  educational 
(NCE)  television  licensees  primarily 
provide  a  nonprofit,  noncommercial 
educational  service  over  their  entire 
digital  bitstream,  including  ancillary  or 
supplementary  service;  and  apply  to 
them  the  seune  program  to  assess  and 
collect  fees  as  that  established  for 
commercial  DTV  licensees'  use  of  DTV 
capacity  for  the  provision  of  ancillary 
or  supplementary  services.  This  Report 
and  Order  also  determines  that  the 
Commimications  Act  of  1934 
prohibition  against  the  provision  of 
advertising  by  NCE  licensees  does  not 
apply  to  nonbroadcast  services,  such  as 
subscription  services  provided  on  their 
DTV  channels.  The  intended  effect  of 
these  actions  is  to  clarify  the  manner 
in  which  NCE  licensees  may  use  their 
excess  DTV  capacity  for  remunerative 
purposes. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/14/98  63  FR  68722 

R&O  11/26/01   66  FR  58973 

Next  Action  Undetermined 

Regulatory  Flexibiltty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affactad: 
Undetermined 

Agency  Contact:  Jane  Gross,  Senior 
Attorney  Advisor,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 


Phone:  202  418-2130 
Fax:  202  418-2053 

RIN:  3060-AH53 


4048.  PERIODIC  REVIEW  OF  RULES 
AND  POUCIES  AFFECTING  THE 
CONVERSION  TO  DTV  (MM  DOCKET 
NO.  00-39) 

Priortty:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  47  USC  4(i);  47  USC 
4{j);  47  USC  303{r);  47  USC  307;  47 
USC  309;  47  USC  336 

CFR  Cttation:  47  CFR  73 

Legal  Deadline:  None 

Abstract:  On  January  18,  2001,  the 
Commission  adopted  a  Report  and 
Order  (R&O)  and  Further  Notice  of 
Proposed  Rulemaking,  addressing  a 
number  of  issues  related  to  the 
conversion  of  the  nation's  broadcast 
television  system  from  analog  to  digital 
television.  We  received  a  number  of 
petitions  for  reconsideration  of  the 
R&O.  This  Memorandum  Opinion  and 
Order  on  Reconsideration  revised  a 
number  of  the  determinations  the 
Commission  made  in  the  R&O,  affirms 
other  decisions,  and  provides 
clarification  of  certain  rules  and 
policies.  The  Commission  also  modifies 
the  minimum  hours  of  operation  of 
certain  DTV  stations  and  establishes 
guidelines  for  television  stations  that 
may  seek  an  extension  of  the  May  1, 
2002  and  May  1,  2003  deadlines  for 
construction  of  DTV  facilities.  The 
Commission  will  resolve  several  major 
technical  issues  in  the  R&O  and 
FNPRM.  including  the  issue  of  receiver 
performance  standards,  DTV  tuners, 
revisions  to  certain  components  of  the 
DTV  transmission  standard,  and 
labeling  requirements  for  television 
receivers,  in  a  separate  Report  and 
Order. 

TlmetaMa: 


Action 


Date         FR  Cite 


NPRM  03/23/00  65  FR  15600 

Report  &  Order  02/13/01  66  FR  9973 

MO&O  12/18/01  66  FR  65122 

Next  Action  Undetermined 

Regulatory  Flexibiltty  Analysis 
ftoquired:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Gordon  Godfrey. 
Electronics  Engineer,  Federal 
Communications  Commission,  Media 


Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-2193 
Fax:  202  418-2053 
Email:  ggod&«y@fcc.gov 

RIN:  3060-AH54 

4049.  CHILDREN'S  TV,  OBUGATIONS 
OF  DIGITAL  TV  BROADCASTERS  (MM 
DOCKET  NO.  00-167) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttuMlty:  47  USC  I54(i);  47  USC 
303;  47  USC  307;  47  USC  336(d) 

CFR  Cttation:  47  CFR  73.670;  47  CFR 
73.671;  47  CFR  73.673 

Legal  Deadline:  None 

AtMtract:  This  item  seeks  comment  on 
a  range  of  issues  related  to  application 
of  our  existing  children's  programming 
rules  to  digital  broadcasting.  The  NPRM 
focuses  primarily  on  two  areas:  the 
obligation  of  commercial  television 
broadcast  licensees  to  provide 
educational  and  informational 
programming  for  children  and  the 
requirement  that  television  broadcast 
licensees  limit  the  amoimt  of 
advertising  in  children's  programs. 

In  addition,  this  document  seeks 
comment  on  how  to  address  the  issue 
of  the  airing  in  programs  viewed  by 
children  promotions  that  may  be 
inappropriate  for  children  to  watch. 
Although  this  document  seeks 
comment  largely  on  challenges  unique 
to  the  digital  area,  it  also  discusses 
several  issues  that  apply  equally  to 
analog  and  digital  broadcasting. 

Timetable: 


Action 


FR  cue 


NPRM 


11/08/00  65  FR  66951 


Next  Action  Undetermined 

Regulatory  FlaxIbUtty  Analysis     . 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Govamment  Lsvals  Affected:  None 

Agency  Contact  Kim  Matthews, 
Attorney  Advisor,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-2130 
Fax:  202  418-2053 

RIN:  306O-AH68 
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4050.  EXTENSION  OF  RUNG 
REQUIREMENTS  FOR  CHILDREN'S  TV 
PROGRAMMING  REPORT  (MM 
DOCKET  NO.  00-44) 
Priority:  Substantive,  Nonsignificant 
Legal  Authority:  47  USC  154(1):  47  USC 
303;  47  USC  308 
CFR  Citation:  47  CFR  73.3526 
Legal  Deadline:  None 
Abstract:  This  document  seelis 
comment  on  the  tentative  conclusion 
that  broadcasters  who  maintain  Internet 
websites  should  be  required  to  post 
their  completed  quarterly  Children's 
Television  Programming  Reports  (FCC 
Form  398)  on  these  sites.  The  FCC 
Form  398  is  required  to  be  filed  by 
commercial  television  broadcast 
stations  each  quarter.  This  form  is  used 
to  provide  information  on  the  efforts 
of  commercial  television  stations  to 
provide  children's  educational  and 
informational  programs  aired  to  meet 
its  obligation  imder  the  Children's 
Television  Act  of  1990.  Although  the 
Children's  Television  Programming 
Reports  are  available  in  a  central 
location  on  the  FCC's  website,  members 
of  the  public  may  look  first  to  their 
local  broadcast  station  for  information 
about  prograimning  at  the  station, 
making  station  website  posting  useful. 

Timetable: 


Abstract:  This  FNPRM  proposes 
changes  to  local  ownership  rules  and 
policies  concerning  multiple  ownership 
of  radio  broadcasting  stations.  The 
Commission  examines  the  effect  our 
current  rules  have  had  on  the  public 
and  seeks  comments  to  better  serve  our 
communities.  This  action  is  also 
intended  to  consider  possible  changes 
to  our  current  local  market  radio 
ownership  rules  and  policies  in 
accordance  with  the 
Telecommunications  Act  of  1996. 
Because  of  the  similarity  of  the  issues 
presented  in  the  Multiple  Ownership  of 
Radio  Broadcast  Stations  in  Local 
Markets  to  those  in  the  Matter  of 
Definition  of  Radio  Market,  the  two 
actions  were,  in  effect,  consolidated. 

Timetable: 


Action 


FR  CM* 


hitemet.  The  intended  effect  of  this 
action  is  to  propose  rules  that  would 
make  information  regarding  how 
television  broadcast  stations  meet  their 
fundamental  public  interest  obligation 
to  serve  the  needs  and  interests  of  their 
communities  of  license  easier  to 
imderstand  or  more  accessible  to  the 
public. 

TImetalile: 


NPRM  05/04/00  65  FR  25895 

R&O  11/09/00  65  FR  67283 

FurttierNPRM  11/09/00  65  FR  67331 

Next  /Vction  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Kim  Matthews. 
Attorney  Advisor,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street.  SW.. 
Washington.  DC  20554 
Phone:  202  418-2130 
Fax:  202  418-2053 

RIN:  3060-AH69 

4051.  RADIO  MARKET  DERNITIONS 
(MM  DOCKET  NO.  00-244) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
202(h);  47  USC  303;  47  USC  307 
CFR  Citation:  47  CFR  73.3555 
Legal  Deadline:  None 


Action 


Del* 


FR  OH* 


NPRM 
FNPRM 


12/28/00  65  FR  82305 
12/11/01   66  FR  63997 


Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Roger  Holberg, 

Assistant  Chief.  Industry  Analysis 

Division,  Federal  Communications 

Commission,  Mass  Media  Bureau,  445 

12th  Street.  SW..  Washington.  DC 

20554 

Phone:  202  418-2134 

Fax:  202  418-2053 

Email:  rholberg@fcc.gov 

RIN:  306O-AH70 

4052.  ENHANCED  AND 
STANDARDIZED  DISCLOSURE  (MM 
DOCKET  NO.  00-168) 
Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 

303;  47  USC  307;  47  USC  309;  47  USC 

336 

CFR  Citation:  47  CFR  73.3526 

Legal  Deadline:  None 

Abstract:  This  item  concerns  rules  and 
policies  on  how  commercial  television 
broadcast  station  licensees  provide 
public  interest  information  to  the 
public.  This  dociunent  proposes 
amendments  to  the  public  inspection 
file  rules  that  would  standardize  the 
format  used  for  providing  public 
interest  information  to  the  public  and 
make  information  contained  in  public 
inspection  files  available  on  the 


Action 


ra  one 


NPRM  10/19AX)  65  FR  62683 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Cyndi  Thomas, 
Attorney,  Federal  Communications 
Conunission,  Media  Bureau,  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-2018 
Email:  cthomas@fcc.gov 

Eric  Bash.  Federal  Communications 
Conunission.  Media  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-2130 
Email:  ebash@fcc.gov 

RIN:  3060-AH71 

4053.  EXCLUSIVE  CONTRACT 
PROHIBITION  OF  THE  PROGRAM 
ACCESS  RULES 

Priority:  Substantive,  Nonsignificant 
Legal  Authority:  47  USC  548 
CFR  Citation:  47  CFR.  76.1002 

Legal  Deadline:  NPRM,  Statutory, 
October  5.  2002. 

Abstract:  Section  628(c)(2)(D)  of  the 
Communications  Act  generally 
prohibits,  in  areas  served  by  a  cable 
operator,  exclusive  contracts  for 
satellite  cable  programming  between 
vertically  integrated  programming 
vendors  and  cable  operators.  Pursuant 
to  section  628(c)(5),  the  prohibition  on 
exclusive  programming  contracts 
contained  in  section  628(c)(2)(D)  will 
cease  to  be  effective  on  October  5. 
2002.  unless  the  FCC  conducts  a 
proceeding  and  finds  that  such 
prohibition  continues  to  be  necessary 
to  preserve  and  protect  competition  and 
diversity  in  the  distribution  of  video 
programming.  In  October  2001 .  the  FCC 
issued  an  NPRM  to  initiate  a 
proceeding  in  order  to  make  that 
determination.  In  June  2002,  the 
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Commission  issued  an  order  extending 
the  prohibition  on  excltisive  contracts 
to  October  5,  2007. 


Action 


Dale         FRCIIs 


NPfVM  10/31A)1   66  FR  54972 

R&O  07/30/Q2  67  FR  49247 

Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

SmaN  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Karen  Kosar, 
Attorney,  Federal  Communications 
Commission,  Wireless  Bureau.  445  12th 
Street  SW..  Washington,  DC  20554 
Phone:  202  418-7200 
Fax:  202  418-1069 
Email:  kkosai^ccgov 

MN:  3060-AH91 

4064.  REVISION  OF  EEO  RULES  AND 
POUaES;  MM  DOCKET  NO.  96-204 

Priority:  Substantive.  Nonsignificant. 
Major  statiis  under  5  USC  801  is 
undetermined. 

Lagai  Authority:  47  USC  151;  47  USC 
154;  47  USC  257;  47  USC  301;  47  USC 
303;  47  USC  307;  47  USC  308;  47  USC 
309;  47  USC  334;  47  USC  403;  47  USC 
554 

CFR  Citation:  47  CFR  73.2080;  47  CFR 
76.73;  47  CFR  76.75;  47  CFR  76.79;  47 
CFR  76.1702 


c  None 

Abstract:  This  Second  NPRM  requests 
comments  concerning  a  new  broadcast 
equal  employment  opportunity  rule  and 
policies  consistent  with  the  decision  of 
the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in 
Association.  The  Court  therein  found 
unconstitutional  one  of  two  options  for 
achieving  broad  outreach  provided  by 
the  broadcast  EEO  outreach 
requirements  adopted  in  the  Report  and 
Order.  The  Second  NPRM  proposes  to 
retain  the  Commission's  ban  on 
discrimination  and  to  require 
broadcasters  and  cable  entities  to 
maintnin  an  EEO  program  that  would 
achieve  broad  and  inclusive  outreach 
in  recruitment  to  ensure  a  fair 


opportimity  for  all  job  seekers  and 
provide  administrative  relief  to  small 
entities. 


FR  cut 


NPRM  01/14/02  67  FR  1704 

Next  Action  Undetennined 

Reguialory  FlexMUty  Analysia 
nequirad:  Yes 

Small  Entities  Affected:  Businesses 

Government  Lavela  Affected: 
Undetennined 

Agency  Contact  Roy  Boyce,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street,  SW.. 
Washington.  DC  20554  ^ 
Phone:  202  418-1450 
Email:  rboyce9fcc.gov 

RIN:  3060-AH95 

4056.  REEXAMINATION  OF 
COMPARATIVE  STANDARDS  FOR 
NONCOMMERCIAL  EDUCATIONAL 
APPLICANTS;  MM  DOCKET  NO.  95-31 

Priority:  Substantive,  Nonsignificant 
Major  status  under  5  USC  801  is 
undetermined. 


AutlKKtty:  47  USC  151;  47  USC 
152(a);  47  USC  154(i);  47  USC  303;  47 
USC  307;  47  USC  309 

CFR  Citation:  Not  Yet  Determined 

l.agal  Deadline:  None 


This  FNPRM  solicits 
additional  comments  on  how  the 
Commission  should  allocate  and 
license  "non-reserved"  spectrum  (i.e., 
spectrum  that  has  not  been  set  aside 
for  exclusive  use  by  noncommercial 
educational  broadcast  stations)  in 
which  both  commercial  and 
noncommercial  entities  have  an 
interest.  This  FNPRM  was  issued  in 
response  to  a  court  decision  in  National 
Public  Radio' vs.  FCC. 


Action 


FR  Ctle 


FNPRM  03/05^  67FR9945 

Next  Action  Undetermined 

ReguMory  FlaxMlity  Analysis 
nequirad:  Yes  ■ 

SmaN  Entltlea  Affected:  Businesses 


uovemmeni  ijeveis  Aiiecieo: 
Undetermined 

Agency  Contact:  Eric  Bash,  Federal 
Communications  Commission.  Media 
Bureau,  445  12th  Street,  SW.. 
Washington,  DC  20554 
Phone:  202  418-2130 
Email:  ebashdfcc.gov 

MN:  3060-AH96 

4056.  CROSS  OWNERSHIP  OF 
BROADCAST  STATK>NS  AND 
NEWSPAPERS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Authority:  47  USC  151;  47  USC 
lS2(a);  47  USC  154(i);  47  USC  303,  307, 
309,310 

CFR  Citation:  Not  Yet  Determined 

i.sgai  Deadline;  None 

Abstract:  This  NPRM  initiates  a 
proceeding  to  seek  comment  on 
whether  and  to  what  extent  it  should 
revise  the  newspaper/broadcast  cross- 
ownership  rule,  which  prohibits 
conunon  ownership  of  a  broadcast 
station  and  a  newspaper  in  the  same 
geographic  area.  The  local  multimedia 
marketplace  in  which  broadcast 
stations  and  newspapers  operate  has 
changed  significantly  since  the 
Commission  adopted  the  rule  in  1975. 
This  proceeding  seeks  comment  on  the 
relevance  of  these  changes  to  the 
newspaper/broadcast  cross-ownership 
rule. 

Timetable: 


CM* 


FR  CH* 


NPRM 


10/05/01  66  FR  50991 


Next  Action  Undetennined 

Regulatory  FlaxMHIy  Analyais 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Qovemment  Lavela  Affected:  None 

Agency  Contact  Eric  Bash.  Federal 
Communications  Commission.  Media 
Bureau.  445  12th  Street,  SW., 
Washington.  DC  20554 
Phone:  202  418-2130 
Email:  ebashdfccgov 

f«N:  3060-AH97 
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4057.  ASSESSMENT  AND 
COLLECTION  OF  REGULATORY  FEES 
FOR  FY  2002 

Priority:  Economically  Significant 

Legal  Authority:  47  USC  159 

CFR  Citation:  47  CFR  1.1151  et  seq 

Legal  Deadline:  None 

Abstract:  Section  9  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  159.  requires  the 


FCC  to  recover  the  costs  of  its  activities 
by  assessing  and  collecting  annual 
regulatory  fees  from  beneficiaries  of  the 

activities. 

Timetable: 


Action 


FR  CHa 


NPRM  (Adopted  Dale)  04/10/02  67  FR  17325 
R&O  07/12/02  67  FR  46297 

Next  Actioo  Undetermined 

Regulatory  Flexlt>lllty  Analysis 
Required:  Yes 


Small  Entitles  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Agency  Contact:  Terry  Johnson.  Senior 
Program  Analyst/ Advisor,  Federal 
Communications  Commission.  Office  of 
Managing  Director,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-0445 
Fax:  202  418-2826 
Email:  tjohnson®fcc.gov 

RIN:  3060-AH85  . 


Federal  Communications  Commission  (FCC) 
Wireless  Telecommunications  Bureau 


4058.  AMENDMENT  OF  THE 
COMMISSION'S  RULES  CONCERNING 
MARITIME  COMMUNICATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  154;  47  USC 

303 

CFR  Citation:  47  CFR  80 

Legal  Deadline:  None 

Abstract:  Amendment  of  the  Maritime 
Radio  Service  Rules  to  encourage 
growth  and  improve  the  regulatory 
structure  in  VHF  maritime 
communications. 

Timetable: 


Action 


FR  Cite 


NOI/NPRM 
First  R&O 
FNPRM 

Second  FNPRM 
Second  R&O 


11/05/92 
04/26/95 
04/26/95 
06/17/97 
06/17/97 


Third  R&O  and  MO&O  07/06/98 
MO&O  04/26/99 

Third  NPRM  12/08/00 

FourttiR&O  12/13/00 

Fourth  NPRM  02/04A)2 

2nd  MO&O  and  5tti       07/25/02 

R&O 
Next  Action  Urxletermined 


57  FR  57717 
60  FR  34198 
60  FR  35507 
62  FR  37533 

62  FR  40281 

63  FR  40059 

64  FR  26885 

65  FR  76966 
65  FR  77821 
67  FR  5080 
67  FR  48560 


Email:  kfickner@fcc.gov 
RIN:  3060-AF14 

4059.  FUTURE  DEVELOPMENT  OF  800 
MHZ  SMR;  COMPETITIVE  BIDDING 
WIDE  AREA 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  153;  47  USC 
154(i);  47  USC  303;  47  USC  309(j);  47 
USC  332 

CFR  Citation:  47  CFR  90 

Legal  Deadline:  None 

AlMtract-  This  proceeding  adopts 
service  rules  and  competitive  bidding 
rules  for  800  MHz  SMR  spectrum.  It 
also  proposes  licensing  rules  and 
auction  procedures  for  lower  80  SMR 
and  general  category  channels. 

Timetable: 


Action 


FR  Gila 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected: 

Undetermined 

Additional  Information:  PR  Docket  No.       Next  Action  Undetermined 

92-257. 


NPRM  05/13/93  58  FR  33062 

FNPRM  10(20/94  59  FR  6011 

ElghttiR&O  02/16/96  61  FR  6138 

First  R&O  02/16/96  61  FR  621 2 

Second  FNPRM  02/16/96  61  FR  6212 

SecondR&O  06/23/97  62FR41190 

MO&O  06/23/97  62  FR  41225 

MO&OonRecon  10/08«9  64  FR  71042 

Second  MO&O  on  07/14/00  65  FR  43716 

Recon 
3rd  Order  on  Recon 


03/02/01    66  FR  13022 


Agency  Contact  Keith  Fickner. 

Federal  Communications  Commission, 

Wireless  Telecommunications  Bureau, 

445  12th  Street,  SW.,  Washington,  DC 

20554 

Phone:  202  418-0680 


Regulatory  Flexibility  Analysis 
Required:  Yes 

SmaH  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  l.evels  Affected:  State, 

Local 


Long-Term  Actions 


Additional  Information:  PR  Docket  No. 
93-144;  GEN  Docket  No.  93-252;  PP 
Docket  No.  93-253 

Agency  Contact:  Paul  D'Ari,  Chief, 
Policy  and  Rules  Division,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7240 
Fax:  202  418-7447 
Email:  pdari@fcc.gov 

Donald  Johnson.  Attorney  Advisor, 

Federal  Communications  Commission, 

445  12th  Street,  SW,  Washington,  DC 

20554 

Phone:  202  418-7444 

Fax:  202  418-7447  ^ 

Email:  dajohnso@fcc.gov 

RIN:  306O-AF47 

4060.  RESALE  AND  ROAMING 
OBUGATIONS  PERTAINING  TO 
COMMERCIAL  MOBILE  RADIO 
SERVICES 

Priority:  Substantive,  Nonsignificant. 
Major  imder  5  USC  801. 

Legal  Auttwrity:  PL  103-66.  sec  6002, 
Chnnibus  Budget  Reconciliation  Act  of 
1993 

CFR  Citation:  47  CFR  20;  47  CFR  22 

Legal  Deadline:  None 

Abstract  On  an  interim  basis,  the  First 
Report  and  Order  extends  to  broadband 
PCS  and  covered  SMR  providers  the 
cellular  rule  that  prohibits  restricting 
resale  of  communications  services.  The 
new  rules  sunset  five  years  after  the 
last  group  of  initial  licensees  for 
currently  allocated  broadband  PCS 
spectrum  is  awarded.  The  rules  also 
eliminate  all  exceptions  to  the  rule  that 
allowed  cellular  licensees  to  restrict 
resale  by  competing  with  fully 


FCC— Wireless  Telecommunications  Bureau 


Long-Term  Actions 


operational  cellular  licensees  in  the 
same  geographic  market.  The 
Commission  successfully  adopted  a 
Second  Report  and  Order  and  Third 
Notice  of  Proposed  Rulemaking  in  this 
proceeding.  The  Second  Report  and 
Order  extends  the  Commission's 
cellular  rules  on  manual  roaming  by 
any  individual  whose  handset  is 
capable  of  accessing  the  network  of  a 
cellular,  broadband  PCS,  or  covered 
SMR  provider.  The  Third  NPRM, 
among  other  things,  sought  comment 
on  whether  the  Commission  should 
adopt  rules  requiring  cellular, 
broadband  PCS,  and  covered  SMR 
providers  to  provide  automatic  roaming 
in  their  coverage  areas,  and  whether 
both  automatic  and  manual  roaming 
requirements  should  sunset  five  years 
after  the  initial  grant  of  PCS  licenses. 
The  Third  MO.O  generally  affirmed 
the  Commission's  earlier  decision  to 
extend  the  cellular  resale  rule  to 
include  certain  PCS  and  SMR  providers 
and  to  sunset  the  rule  until  November 
24.  2002.  However,  it  modified  the 
prior  decision  by  removing  customer 
premise  equipment  (CPE)  and  CPE  in 
bimdled  packages  from  the  scope  of  the 
resale  rule,  by  revising  the  scope  of  the 
resale  rule  to  exclude  all  C,  D,  E,  and 
F  block  PCS  licensees  that  do  not  own 
and  control  and  are  not  controlled  by 
celliUar  or  A  or  B  block  licensees,  and 
by  exempting  from  the  rule  all  SMR 
and  other  CMRS  providers  that  do  not 
utilize  in-network  switching  facilities. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM  07/13/94  59  FR  35664 

NOI  07/13/94  59  FR  35664 

NPRM  Comment  09/29/94 

Period  End 

•NPRM  04/04/95  60 FR 20949 

NPRM  Comment  07/14/95 

Period  End 

First  R&O  07/12/96  61  FR  38399 

Second  R&O  and  08/1 5/96  61  FR  44026 

Third  NPRM 

MO&O  and  O  on  11/09/99  64  FR  61022 

Recon 
Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  State, 
Federal 

Agency  Contact:  Jane  Phillips, 
Attorney.  Federal  Communications 
Commission,  Wireless 


Telecommunications  Biu^au,  445  12th 
Street,  SW..  Washington,  DC  20554 
Phone:202  418-1310 

RIN:  3060-AF58 

4061.  IMPLEMENTATION  OF  SECTION 
309(J)  OF  THE  COMMUNICATIONS 
ACT,  COMPETITIVE  BIDDING; 
NARROWBAND  PCS  COMPETITIVE 
BIDDING  RULES 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Autttority:  47  USC  I54(i):  47  USC 
303{r);  47  USC  309(j) 

CFR  Citation:  47  CFR  24 

Legal  Deadline:  None 

Atistract:  Report  and  Order  and 
FNPRM  to  modify  the  competitive 
bidding  rules  for  participation  by 
designated  entities  in  narrowband  PCS. 

Timetable: 


Action 


Data 


FR  Gila 


08/16/94  59  FR  44058 
04/23/97  62  FR  27507 
04/23/97  62  FR  27569 
06/06/00  65  FR  35843 
06/06/00  65  FR  35875 
06/04/01   66  FR  29911 


Third  MO&O 
R&O 
FNPRM 
Second  R&O 
Second  FNPRM 
Third  R&O  and  Order 
on  Reconsideration 
Next  /Action  Undetermined  , 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Additional  Information:  GEN  Docket 
No.  90-314;  ET  Docket  No.  92-100;  PP 
Docket  No.  93-253 

Agency  Contact:  Hov.ard  Davenport, 
Attorney,  Federal  Communications 
Commission,  Wireless  Bureau,  445  12th 
Street.  SW.  Washington,  DC  20554 
Phone:  202  418-0585 
Fax:  202  418-2923 
Email:  hdavenpo@fcc.gov 

RIN:  306&-AF99 

4062.  IMPLEMENTATION  OF  SECTION 
309(J)  OF  THE  COMMUNICATIONS 
ACT,  COMPETITIVE  BIDDING;  218-219 
MHZ  COMPETITIVE  BIDDING  RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  47  USC  I54(i);  47  USC 
303(r);  47  USC  309(j) 

CFR  Citation:  47  CFR  95 

Legal  Deadline:  None 


AlMtract:  Tenth  Report  and  Order 
modifies  the  competitive  bidding  rules 
for  the  upcoming  auction  of  218-219 
MHz:  (1)  eliminates  bidding  credits 
available  to  women-  and  minority- 
owned  218-219  MHz  applicants;  (2) 
extends  two  levels  of  bidding  credits 
to  small  businesses  based  on  a  two- 
tiered  small  business  definition;  (3) 
clarifies  the  attribution  rules  for 
affiliates  of  218-219  MHz  applicants; 
and  (4)  increases  the  amount  of  the 
upfront  payments  required  to 
participate  in  the  218-219  MHz  auction. 

Timetable: 


Action 


Data 


FR  Cita 


R&O  04/25/94  59  FR  24947 

FNPRM  08/06/96  61  FR  491 03 

R&O  ■     11/15/96  61  FR  60198 

FNPRM  09A30/98  63  FR  52215 

MO&O  10/08/98  63  FR  54073 

R&O  and  MO&O  11/03/99  64  FR  59656 

Order  on  12/29/99  64  FR  72956 

Reconsideration 

Second  Order  on  02/07/01  66  FR  9212 

Reconsideration 

3rd  O  on  Recon  of  06/24«)2  67  FR  42507 

R&O  and  MO&O 
Next  /Action  Undetermined 

Regulatory  Flexit>ility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  WT  Docket  No. 
98-169 

Agency  Contact:  Andrea  Kelly,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau.  445  12th 
Street.  SW.,  Washington.  DC  20554 
Phone:  202  418-0660 
Fax:  202  418-0890 

RIN:  3060-AGOO 

4063.  39  GHZ  CHANNEL  PLAN 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrity:  47  USC  154;  47  USC 
302;  47  USC  524 

CFR  Citation:  47  CFR  l;  47  CFR  2;  47 

CFR  101 

Legal  Deadline:  None 

Abstract:  This  proceeding  amends  the 
FCC's  rules  to  facilitate  more  effective 
use  of  the  39  GHz  band. 

Timetable: 


Action 


FR  Cita 


NPRM 

NPRM  Comment 
Period  End 


01/26/96  61  FR  2465 
02/12/96 
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ActkNt 


FR  CM* 


Order 

Reply  Comments 

Oder 

Second  NPRM 

R&O 

MO&O 


02/22/96  61  FR  6809 

02/27/96 

05/01/96  61  FR  19236 

01/21/98  63  FR  3075 

02/06/98  63  FR  6079 

08/23/99  64  FR  45891 


Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Requirsd:  Yes 
Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ET  Docket  No. 
95-183,  RM-8553:  PP  Docket  No.  93-253 

Agency  Contact:  Ken  Burnley.  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommimications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-0664 
Email:  kbumleydfcc.gov 

Jennifer  Burton.  Attorney.  Federal 
Communications  Commission,  Wireless 
Teleconununications  Bureau,  445  12th 
Street.  SW.,  Washington,  DC  20554 
Phone:  202  418-7581 

RIN:  3060-AG16 

4064.  IMPLEMENTATION  OF  309(J)  OF 
THE  COMMUNICATIONS  ACT, 
AMENDMENT  OF  PARTS  20  AND  24 
OF  THE  COMMISSION'S  RULES  - 
BROADBAND  PCS  COMPETmVE 
BIDDING  AND  THE  COMMERCIAL 
MOBILE  RADIO  SERVICE  SPECTRUM 
CAP 
Priority:  Substantive,  Nonsignificant 

Legal  Autttorlty:  47  USC  154(i);  47  USC 
301;  47  USC  302;  47  USC  303(r);  47 
USC  309(j):  47  USC  332 
CFR  Citation:  47  CFR  24 
Legal  Deadline:  None 
Abstract:  NPRM  to  modify  the 
competitive  bidding  rules  for  the 
Broadband  PCS  F  Block.  Report  and 
Order,  adopted  6/21/96,  modified  the 
PCS/cellular  rule  and  the  cellular 
spectnmi  cap. 

Timetable: 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  PP  Docket  No. 

93-253 

Agency  Contact:  Audrey  Bashkin,  Staff 
Attorney,  Federal  Commimications 
Commission.  Wireless 
Telecommimications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-7535 
Email:  abashkindfcc.gov 

RIN:  3060-AG21 

4065.  REVISION  OF  THE  RULES  TO 
ENSURE  COMPATIBILITY  WITH 
ENHANCED  911  EMERGENCY 
CALUNG  SYSTEMS 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Auttrarity:  47  USC  134(i);  47  USC 
151;  47  USC  201;  47  USC  208;  47  USC 
215;  47  USC  303;  47  USC  309 

CFR  Citation:  47  CFR  20 

Legal  Deadline:  None 

Abstract:  In  a  series  of  orders  in 
several  related  proceedings  issued  since 
1996,  the  Federal  Commimications 
Commission  has  taken  action  to 
improve  the  quality  and  reliability  of 
91 1  emergency  services  for  wireless 
phone  users.  Rules  have  been  adopted 
governing  the  availability  of  basic  911 
services  and  the  implementation  of 
enhanced  911  (E911)  for  wireless 
services. 

Timetable: 


Action 


FR  en* 


1^1/15/00  65  FR  68827 


O  on  Recon  ot  Fifth 

MO&O  and  D.  E.  & 

FR&O 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Government  Levels  Affected:  State, 
Local 

AddMonal  Information:  CC  Docket  No. 
94-102;  CC  Docket  No.  96-115;  CC 
Docket  No.  92-105;  WT  Docket  No.  00- 
110 

Agency  Contact:  Dan  Grosh,  Attorney 
Advisor,  Federal  Communications 
Commission,  Wireless 
Teleconmiunications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-1310 
Fax:  202  418-8188 
Email:  dgrosh@fcc.gov 

Patrick  Forster.  Engineer,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW,  Washington,  DC  20554 
Phone:  202  418-7061 
Email:  pforstei@fcc.gov 

Jennifer  Salhus,  Attorney,  Federal 
Communications  Commission.  Wireless 
Telecommunications  Bureau, 
Washington,  DC  20554 
Phone:  202  418-2823 
Email:  )salhus@fcc.gov 

RIN:  3060-AG34 

4066.  IN  THE  MATTER  OF  THE 
COMMUNICATIONS  ASSISTANCE  FOR 
LAW  ENFORCEMENT  ACT 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Auttiorlty:  47  USC  229;  47  USC 
1001  to  1008 

CFR  Citation:  Not  Yet  Determined 


Action 

Dale 

FR  CMe 

Legal  Deadline:  None 

R&O 

07/26/96 

61  FR  40348 

Abstract:  All  of  the  decisions  in  this 

FNPRM 

07/26/96 

61  FR  40374 

proceeding  thus  far  are  aimed  at 

IMO&O 

01/16/98 

63  FR  2631 

implementation  of 

provisions  of  the 

Second  Report  & 

06/28/99 

64FR345i54 

Communications  Assistance  for  Law 

Order 

Enforcement  Act. 

Third  R&O 

11/04/99 

64  FR  60126 

Second  MO&O 

12/29/99 
09/1 9AX) 

64  FR  72951 

65  FR  56752 

Tlmetat>le: 

Fourth  Report  & 

Action 

Date          FR  CM* 

Order,  Third  NPRM 
and  NPRM 

NPRM 

10/10/97  62  FR  63302 

Fourth  MO&O 

10/02/00 

65  FR  58657 

Order 

01/13/98  63  FR  1943 

FNPRM 

06/1 3A)1 

66  FR  31878 

FNPRM 

11/16/98  63FR63639 

Order 

11A)2/01 

66  FR  55618 

Report&Order 

01/29«9  64  FR  51462 

R&O 

05/23«)2 

67  FR  361 12 

Order 

03/29/99  64  FR  14834 

Public  Notice 

07/17/02 

67  FR  46909 

Second  Report  & 

09/23/99  64  FR  51462 

Next  Action  Undetemnined 

Order 

Regulatory  Flexibility  Analysis 

Third  Report  &  Order 
Order  on  Recon 

09/24/99  64  FR  51710 
09/28/99  64  FR  52244 

Required:  Yes 

Policy  Statement 

10/12/99  64  FR  55164 

Small  Emities  Affected:  Businesses, 

Second  Order  on 

05/04A)1   66  FR  22446 

Governmental  Jurisdictions 

Recon 

Organizations 

Next  Action  Undetermined 

FCC— Wireless  Telecommunications  Bureau 
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Regulatory  FlexHHIity  Analysis 
Requirad:  Yes 

Small  Entities  Affactad:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  CC  Docket  No. 
97-213 

Agency  Contact:  John  Spencer, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-1310 
Email:  jspencer@fcc.gov 

RIN:  3060-AG74 

4067.  DEVELOPMENT  OF 
OPERATIONAL,  TECHNICAL.  AND 
SPECTRUM  REQUIREMENTS  FOR 
PUBLIC  SAFETY  COMMUNICATIONS 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151;  47  USC 
154:  47  USC  160;  47  USC  201;  47  USC 
202;  47  USC  303;  47  USC  337(a);  47 
USC  403 

CFR  Citation:  47  CFR  90 

Legal  Deadline:  None 

Abstract:  This  item  takes  steps  toward 
developing  a  flexible  regulatory 
framework  to  meet  vital  current  and 
future  public  safety  communications 
needs. 

Timetable: 


Action 

Dale 

FRCHe 

NPRM 

10/09/97 

62  FR  60199 

Second  NPRM 

11/07/97 

62  FR  60199 

First  R&O 

08/06/98 

63  FR  58645 

Third  NPRM 

08A)6/98 

63  FR  58685 

MO&O 

04/26/99 

64  FR  60123 

Second  R&O 

08^)8^)0 

65  FR  48393 

Fourth  NPRM 

08/25AX) 

65  FR  51788 

Second  MO&O 

09A)5A)0 

65  FR  53641 

Third  R&O 

11/07/00 

65  FR  66644 

Third  MO&O 

11/07/00 

65  FR  66644 

Fourth  R&O 

02/1 6«)1 

66  FR  10632 

Fifth  NPRM 

02/16/01 

66  FR  10660 

Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entltiaa  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levela  Affactad:  State, 
Local 

Additional  Information:  WT  Docket  ^ 
96-86 

Agency  Contact:  Michael  Connelly. 
Attorney  Advisor,  Federal 


Communications  Commission,  Wireless 
Telecom  muni  cations  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-0132 
Email:  mconnell@fcc.gov 

RIN:  3060-AG85 

4068.  MULTIPLE  ACCESS  SYSTEMS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  47  USC  302;  47  USC 
303 

CFR  Citation:  47  CFR  101 

Legal  Deadline:  None 

Abstract:  This  proceeding  amended  the 
FCC's  rules  regarding  multiple  address 
systems  (MAS)  in  the  microwave 
service.  It  streamlined  regulations  and 
established  a  framework  for  MAS 
spectrum  that  provides  opportunities 
for  continued  development  of 
competitive  service  offerings  by 
allowing  a  variety  of  services. 

Timetable: 


Action 

Dale 

FRCitt 

NPRM 

01/19/97 

62  FR  11407 

Order 

09/17/98 

63  FR  53350 

FNPRM 

05/18/99 

64  FR  38617 

R&O 

04/03/00 

65  FR  17445 

MO&O 

07/03/01 

66  FR  35107 

Next  Action  Undetennined 

Regulatory  Flexibiiity  Analysis 
Required:  Yes 

Small  Entitiea  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  WT  Docket  No. 
97-81 

Agency  Contact:  Shellie  Blakeney, 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  sblakene@fcc.gov 

RIN:  3060-AG86 

4069.  AMENDMENT  OF  PART  I  OF 
THE  COMMISSION'S  RULES  — 
COMPETITIVE  BIDDING 
PIK>CEDURES 

Priority:  Substantive,  Nonsignificant. 
Major  under  5  USC  801. 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  202;  47  USC  303;  47  USC 
309(j) 

CFR  Citation:  47  CFR  l;  47  CFR  21; 

47  CFR  24;  47  CFR  27;  47  CFR  90;  47 
CFR  95 


Legal  DeacNIne:  None 

Abstract:  This  proceeding  proposes  to 
amend  and  modify  the  competitive 
bidding  rules  for  all  auctionable 
services. 

Timetable: 


Action 

Gets 

FR  OH* 

NPRM 

03/21/97 

62  FR  13570 

NPRM  Comment 

04/16/97 

Period  End 

Second  FNPRM 

01/07/98 

63FR770 

Third  R&O 

01/15/98 

63  FR  2315 

Filth  R&O,  Order  on 

08/29/00 

65  FR  52323 

Recon 

Fourth  FNPRM 

08/29A)0 

65  FR  52401 

Seventh  R&O 

10/29A)1 

66  FR  54447 

8th  R&O 

04A>8/02 

67  FR  16647 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  WT  Docket  No. 
97-82 

Agency  Contact:. Audrey  Bashkin,  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-7535 
Email:  abashkin@fcc.gov 

RIN:  3060-AG87 


4070.  AMENDMENT  OF  PART  90  OF 
THE  RULES  TO  ADOPT 
REGULATIONS  FOR  AUTOMATIC 
VEHICLE  MONITORING  SYSTEMS 

Priority:  Substantive,  Nonsignificant 
Major  under  5  USC  801. 

Legal  Auttwrlty:  47  USC  154:  47  USC 
251;  47  USC  252;  47  USC  303;  47  USC 
309;  47  USC  332 

CFR  Citation:  47  CFR  l;  47  CFR  90 

Legal  Deadline:  None 

Abstract:  This  Second  Report  and 
Order  adopts  rules  and  procedures 
governing  competitive  bidding  for 
multilateration  Location  and 
Monitoring  Service  (LMS)  frequencies. 

Tknalable: 


Action 


FR  Cite 


10/06/97  62  FR  52078 
11/20/97 


NPRM 

NPRM  Comment 

Period  End 
SecondR&O  07/30^  63FR40659 

Next  Action  Undetermined 

Regulatory  Flexibility  Analyala 
Required:  Yes 
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Long-Term  Actions 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

AddHlonal  Information:  The  NPRM 
sought  comment  on  the  LMS  auction 
following  the  general  competitive 
bidding  procedures  of  Part  1,  Subpart 
Q;  the  establishment  of  a  small 
business  definition  for  LMS;  whether 
small  business  provisions  are  sufficient 
to  promote  participation  by  businesses 
owned  by  minorities,  women  or  rural 
telephone  companies:  partitioning  and 
disaggregation. 

PR  Docket  No.  93-61 

Agency  Contact:  Ken  Burnley,  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-0664 
Email:  kbuniley®fcc.gov 

RIN:  3060-AH12 


4071.  SERVICE  RULES  FOR  THE  746- 
764  AND  776-794  MHZ  BANDS.  AND 
REVISIONS  TO  PART  27  OF  THE 
COMMISSION'S  RULES 

Priority:  Economically  Significant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Autttority:  47  USC  i:  47  USC 

4(i);  47  USC  7;  47  USC  10;  47  USC 
201;  47  USC  202;  47  USC  208;  47  USC 
214;  47  USC  301;  47  USC  303;  47  USC 
307;  47  USC  308;  47  USC  309{j):  47 
USC  309(k):  47  USC  310;  47  USC  311; 
47  USC  315;  47  USC  317;  47  USC  324; 
47  USC  331;  47  USC  332;  47  USC  336 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadline:  None 

Abstract:  The  Report  and  Order  in  this 
proceeding  adopts  service  rules  for 
licensing  and  auction  of  commercial 
services  in  spectrum  in  the  700  MHz 
band  to  be  vacated  by  UHF  television 
licensees. 

Tlmetal>i«: 


Action 


Dale         FR  CHa 


NPRM  07/07/99  64  FR  36686 

R&O  01/20/00  65  FR  3139 

Second  R&O  04/04/00  65  FR  17594 

MO&OandFNPRM  07/12/00  65  FR  42879 

Second  MO&O  02/06/01   66  FR  9035 

Third  R&O  02/14A)1   66  FR  10204 

Second  MO&O  02/15«)1   66  FR  10374 

Order  on  Reconof  10/10A)1  66FR51594 

Third  R&O 
3rd  MO&O  and  Order 


Regulatory  Flexil>iiity  Analysis 

Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  levels  Affected: 

Undetermined 

Additional  Information:  WT  Docket  No. 
99-168;  CS  Docket  No.  98-120;  MM 
Docket  No.  00-39 

Agency  Contact:  William  Huber. 
Attorney  Advisor,  Federal 
Conununications  Commission,  Wireless 
Telecommunications  Bureau.  445  12th 
Street,  S.W..  Washington,  DC  20554 
Phone:  202  418-2109 
Fax:  202  418-0890 
Email:  whuber@fcc.gov 

RIN:  3060-AH32 

4072.  IMPLEMENTATION  OF 

SECTIONS  309<J)  AND  337  OF  THE 

COMMUNICATIONS  ACT  OF  1934  AS 

AMENDED 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  I54(i);  47  USC 
303(r);  47  USC  309(j) 

CFR  Citation:  47  CFR  1;  47  CFR  22; 
47  CFR  24;  47  CFR  26;  47  CFR  27;  47 
CFR  73;  47  CFR  74;  47  CFR  80;  47  CFR 
87 

Legal  Deadline:  None 

Abstract:  This  NPRM  commences  a 
proceeding  to  implement  309(j)  and  337 
of  the  Communications  Act,  as 
amended  by  the  Balanced  Budget  Act 
of  1997,  which  was  signed  into  law  on 
8/5/97.  This  notice  seeks  comment  on 
changes  to  the  Commission's  rules  and 
policies  to  implement  the  revised 
auction  authority. 

Timetable: 


Action 


Date  FR  CNa 


07/30/02  67  FR  49244 


Next  Action  Undetermined 


NPRM  OSmsm  64  FR  23571 

R&O  01/02/01   66FR33 

MO&O  05/16/02  67  FR  34848 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  levels  Affected:  State, 
Local 

Additional  infonnation:  WT  Docket  No. 
99-87 

Agency  Contact:  Karen  Franklin, 
Public  Safety  and  Private  Wireless 
Division,  Federal  Communications 
Commission.  Wireless 


Telecommunications  Bureau,  445  12th 
Street,  SW.  Washington,  DC  20554 
Phone:  202  418-7706 
Fax:  202  418-1186 

RIN:  3060-AH33 

4073. 1998  BIENNIAL  REGULATORY 
REVIEW  —  SPECTRUM 
AGGREGATION  UMITS  FOR 
WIRELESS  TELECOMMUNICATIONS 
CARRIERS 

Priority:  Substantive.  Nonsignificant. 
Major  under  5  USC  801. 

Legal  Authority:  47  USC  154;  47  USC 
161;  47  USC  332 

CFR  Citation:  20  CFR  20;  22  CFR  942 

Legal  Deadline:  None 

Abstract:  The  Commission  has  adopted ' 
a  final  rule  in  a  proceeding  examining 
the  need  for  Commercial  Mobile  Radio 
Services  spectrum  aggregation  limits. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/10/98  63  FR  70727 

R&O  •         10/07/99  64  FR  54564 

MO&OonRecon  11/08i/00 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  information:  WT  Docket  No. 
98-205 

Agency  Contact:  John  Branscome. 
Attorney.  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington.  DC  20554 
Phone:  202  418-8205 
Fax:  202  418-7447 
Email:  jbransco@fcc.gov 

RIN:  3060-AH34 

4074.  AMENDMENT  TO  PARTS  1.  2,  87 
AND  101  OF  THE  RULES  TO  UCENSE 
RXED  SERVICES  AT  24  GHZ 

Priority:  Substantive.  Nonsignificant. 
Major  under  5  USC  801. 

Lagal  Authority:  47  USC  151;  47  USC 
154;  47  USC  303;  47  USC  309(j) 

CFR  Citation:  47  CFR  l;  47  CFR  2;  47 
CFR  101 

Legal  Dsadllns:  None 

Abstract:  This  rulemaking  proposes 
licensing  and  service  rules  to  govern 
the  24  GHz  band  generally. 
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FCC— Wireless  Telecommunications  Bureau 


lUNig-Term  Actions 


Timstabis: 


Action 


Date         FR  one 


NPRM  12/20/99  64  FR  71088 

R&O  08/05/00  65FR59350 

Order  06/01/01  66  FR  29722 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  EntMss  Affected:  Businesses, 
Govenunental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  None 

Additional  Information:  WT  Docket  No. 
99-327 

Agency  Contact:  Nese  Guendelsberger. 
Attorney,  Federal  Communications 
Commission.  Wireless 
Telecommunications  Bureau.  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-0634 
Fax:  202  418-1186 
Email:  nguendel@fcc.gov 

Nancy  Zaczek.  Attorney.  Federal 
Communications  Commission.  Wireless 
Telecommimications  Bureau.  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-0680 
Email:  nzaczek9fcc.gov 

RIN:  3060-AH41 

4075.  PART  101  —  TERRESTRIAL 
MICROWAVE  FUCED  RADIO  SERVICES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  302;  47  USC 
303 

CFR  Citation:  47  CFR  101 

Legal  Deadline:  None 

AtMtrad:  Proceeding  to  streamline  the 
Commission's  rules,  expedite 
processing  of  authorizations  for 
terrestrial  microwave  fixed  radio 
services  and  clarify  rules  concerning 
the  terrestrial  microwave  fixed  radio 
services. 

Tlmetabls: 


Action 


Data         FR  Cite 


NPRIM  01/11/95  60  FR  2722 

R&O  05/28/96  61  FR  26670 

Order  03/05/98  63  FR  10778 

Final  Action  Conection  03/24/98  63  FR  14039 
NPRM  06/20/00  65FR38333 

MO&O  06/20/00  65  FR  38324 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Government  Levels  AffSctsd:  None 


Additional  Information:  WT  Docket  No. 
94-148  (closed):  WT  Docket  No.  00-19 

Agency  Contact  Michael  PoUak, 
Electronics  Engineer.  Federal 
Communications  Commission.  Wireless 
Telecommimications  Bureau.  445  12th 
Street.  SW..  Washingtoi    DC  20554 
Phone:  202  418-0680 
Email:  mpollak@fcc.gov 

RIN:  3060-AH42 

4076.  AMENDMENT  OF  PARTS  13 
AND  80  GOVERNING  MARITIME 
COMMUNICATIONS 

Priority:  Substantive.  Nonsignificant 

Autttority:  47  USC  302;  47  USC 


303 

CFR  Citation:  47  CFR  13;  47  CFR  80 

i-egal  Deadline:  None 

AtMtract:  This  matter  concerns  the 
amendment  of  the  rules  governing 
maritime  communications  in  order  to 
consolidate,  revise  and  streamline  the 
regulations  as  well  as  address  new 
international  requirements  and  improve 
the  operational  ability  of  all  users  of 
marine  radios. 


Action 


Data         FR  Cite 


NPRM  03/24AX)  65  FR  21694 

NPRM  08/17/00  65  FR  50173 

NPRM  05/1 7A)2  67  FR  35086 

Next  /Vction  Urxjetermined 

Regulatory  FlexibiUty  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Addltional  infonnation:  WT  Docket  No. 
00-48 

Agency  Contact:  Jeff  Tobias.  Attorney 
Advisor,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  jtobias@fcc.gov 

RIN:  3060-AH55 

4077.  AMENDMENT  OF  THE  RULES 
REGARDING  INSTALLMENT 
PAYMENT  RNANCING  FOR 
PERSONAL  COMMUNICATIONS 
SERVICES  LICENSEES 

Priority:  Substantive.  Nonsignificant. 
Major  under  5  USC  801. 

Legal  Authority:  47  USC  154;  47  USC 
301  to  303;  47  USC  309;  47  USC  332 


CFR  Citation:  47  CFR  l;  47  CFR  24 

Legal  Deadline:  None 

Abstract:  This  proceeding  proposes 
resumption  of  installment  payments  for 
broadband  Personal  Communications 
Services  (PCS),  e.g..  for  C  and  F  Block, 
with  payment  deadline  to  be  reinstated 
as  of  March  31.  1998.  The  proposal 
contemplates,  inter  alia,  changes  to  the 
FCC's  C  Block  rules  to  govern  re- 
auction  of  surrendered  spectrum  in  the 
C  Block.  The  proposal  was  released  on 
October  16.  1997.  and  published  in  the 
Federal  Register. 

Timetable: 


Action 


Data         FR  CHe 


2nd  R&O 

FNPRM 

Order  on  Recon  of 

Second  R&O 
Fourth  R&O 
Second  Order  on 

Recon  of  Second 

R&O 
Recon  of  Fourth  R&O 
FNPRM 
6th  R&O  and  Order  on  09/05/00 

Recon 
Orderon  Recon  02/12/01 

Next  Action  Undetermined 


10/24/97 
10/24/97 
04/06/98 

09/23/98 
05/18/99 


03/16/00 
06/13/00 


62  FR  55348 

62  FR  5K375 

63  FR  17111 

63  FR  50791 

64  FR  26887 


65  FR  14213 
65  FR  37092 

65  FR  53620 

66  FR  9773 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  The  Order  on 
Reconsideration  published  in  the 
Federal  Register  in  April  1998 
addresses  37  petitions.  17  oppositions. 
16  replies  to  opposition,  and  38  ex 
parte  filings. 

Additional  RIN  3060-AG88. 

WT  Docket  No.  97-82 

Agency  Contacfc  Audrey  Bashkin.  Staff 
Attorney,  Federal  Communications 
Commission.  Wireless 
Telecommunications  Bureau.  445  12th 
Street,  SW.,  Washington.  DC  20554 
Phone:  202  418-7535 
Email:  abashkin9fcc.gov 

Relatad  RIN:  Previously  reported  as 
3060-AG88 

RIN:  3060-AH57 
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FCC— Wireless  Telecommunications  Bureau 


Long-Term  Actions 


4078.  TRANSFER  OF  THE  3650 
THROUGH  3700  MHZ  BAND  FROM 
FEDERAL  GOVERNMENT  USE 

Priority:  Economically  Significant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  AuttK>rity:  47  USC  154;  47  USC 
157;  47  USC  303:  47  USC  307;  47  USC 
332 

CFR  Citation:  47  CFR  2.106;  47  CFR 
25.202;  47  CFR  27.1;  47  CFR  27.4;  47 
CFR  27.5;  47  CFR  27.14;  47  CFR  27.50; 
47  CFR  27.53;  47  CFR  27.55;  47  CFR 
27.57;  47  CFR  27.58:  47  CFR  27.61;  ... 

Legal  Deadline:  None 
At)Stract:  This  proceeding  is  intended 
to  establish  licensing  and  service  rules 
for  frequencies' in  the  3650  to  3700 
MHz  band,  transferred  from 
government  use. 

Timetable: 


reexamining  the  need  for  Commercial 
Mobile  Radio  Services  spectrum 
aggregation  limits. 

Timetable: 


Action 


Date 


FR  Cite 


Action 


FR  Cite 


02/12/01   66  FR  9798 
05/14/01 


01/14/02  67  FR  1626 
01/31/02  67  FR  4675 


NPRM  03/16/00  65  FR  14230 

First  R&O  and  Second  11/17/00  65  FR  69612 

NPRM 
Petition  for  03/28/01   66  FR  16940 

Reconsideration 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal 

Additional  Information:  WT  Docket  No. 
00-32:  ET  Docket  No.  98-237 

Agency  Contact:  Eli  Johnson,  Senior 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street.  SW.,  Washington,  DC  20554 
Phone:  202  418-1310 
Fax:  202  418-7247 

RIN:  3060-AH75 

4079.  2000  BIENNIAL  REGULATORY 
REVIEW  SPECTRUM  AGGREGATION 
UMITS  FOR  COMMERCIAL  MOBILE 
RADIO  SERVICES 
Priority:  Economically  Significant. 
Major  under  5  USC  801. 

Legal  Authority:  47  USC  151: 47  USC 
154(i):  47  USC  161;  47  USC  303(g);  47 
USC  303(r) 

CFR  Citation:  47  CFR  20.6;  47  CFR 

22.942 

Legal  Deadline:  None 

Abstract:  The  Commission  has  adopted 
a  final  rule  in  a  proceeding 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Correction  to  Final 

Rule 
Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  WT  Docket  No. 

01-14 

Agency  Contact:  John  Branscome, 

Attorney,  Federal  Communications 

Conunission.  Wireless 

Telecommunications  Bureau,  445  12th 

Street,  SW.,  Washington,  DC  20554 

Phone:  202  418-8205 

Fax:  202  418-7447 

Email:  jbransco@fcc.gov 

RIN:  3060-AH81 

4080.  IN  THE  MATTER  OF 
PROMOTING  EFRCIENT  USE  OF 
SPECTRUM  THROUGH  ELIMINATION 
OF  BARRIERS  TO  THE 
DEVELOPMENT  OF  SECONDARY 
MARKETS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  AutiK>rlty:  47  USC  151;  47  USC 
154(i);  47  USC  157;  47  USC  160;  47 
USC  201;  47  USC  202;  47  USC  208; 
47  USC  214;  47  USC  301;  47  USC  303; 
47  USC  308;  47  USC  309;  47  USC  310 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

At)Stract:  The  Commission  has  opened 
a  proceeding  to  examine  actions  it  may 
take  to  remove  uimecessary  regulatory 
barriers  to  the  development  of  more 
robust  secondary  markets  in  radio 
spectrum  usage  rights. 

Timetable: 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Additional  Information:  WT  Docket  No. 
00-230 

Agency  Contact:  Paul  Murray,  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington.  DC  20554 
Phone:  202  418-0688 
Fax:  202  418-7447 
Email:  pmurray@fcc.gov 

RIN:  3060-AH82 

4081 .  IN  THE  MATTER  OF 
AUTOMATIC  AND  MANUAL  ROAMING 
OBUGATIONS  PERTAINING  TO 
COMMERCIAL  MOBILE  RADIO 
SERVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttfority:  47  USC  I5i;  47  USC 
152(n);  47  USC  154(i):  47  USC  154(j); 
47  USC  201(b);  47  USC  251(a);  47  USC 
253;  47  USC  303(r);  47  USC 
332(c)(1)(B);  47  USC  309 

CFR  Citation:  47  CFR  20.12;  47  CFR 

22.901 

Legal  Deadline:  None 

Abstract:  This  rulemaking  considers 
whether  the  Commission  should  adopt 
an  automatic  roaming  rule  for 
Commercial  Mobile  Radio  Services  and 
simset  the  current  manual  roaming 
requirement. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
New  NPRM  Comment  03/12/01 

Period  End 
Next  /Vctlon  Undetermined 


12/26/00  65  FR  81475 
01/29/01   66  FR  8149 
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Action 


Date 


FR  Cite 


NPRM  11/01/00  65  FR  69891 

Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  WT  Docket  No. 

00-193 

Agency  Contact:  David  Hu.  Attorney, 

Federal  Communications  Commission, 

Wireless  Telecommunications  Bureau, 

445  12th  Street.  SW..  Washington.  DC 

20554 

Phone:202  418-7120 

Fax:  202  418-1186 

Email:  dhu0fcc.gov 

RIN:  306O-AH83 


FCC— WireteM  Telecommunications  Bureau 


Lottg-Term  Actions 


4082.  AMENDMEHT  OF  PART  90  FOR 
LICENSING  LOW  POWER 
OPERATIONS  IN  450470  MHZ  BAND 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  47  USC  i;  47  USC 
154;  47  USC  302;  47  USC  303;  47  USC 
332 

CFR  Citation:  47  CFR  90 

Legel  Deedline:  None 

Abetraet:  The  proposed  amendments 
facilitate  the  viability  of  low  power 
operations  in  the  private  land  mobile 
radio  450-470  MHz  Band. 


Action 


FR  CM* 


NPRM  07/24/01   66  FR  47435 

Next  /Vction  Undetermined 

ReguMory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affselsd:  State, 
Local 

AddltionsI  Information:  WT  Docket  No. 
01-146 

Agency  Contact  Guy  N.  Benson, 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  gbenson@fcc.gov 

RIN:  3060-AH84 

4083.  REALLOCATION  OF  THE  216- 
220  MHZ.  1390-1395  MHZ,  1427-1429 
MHZ,  1429-1432  MHZ,  1432-1435  MHZ, 
1670-1675  MHZ.  AND  2385-2390  MHZ 
GOVERNMENT  TRANSFER  BANDS. 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  47  USC  isi.  I54(i), 
154(j),  155,  225,  303(r),  309,  325(e):  47 
USC  154,  302(a),  303,336;  47  USC 
154(i).  161,  303(g),  303(r),  332(c)(7);  47 
USC  154,  303 

CFR  Citation:  47  CFR  l;  47  CFR  2;  47 
CFR  27;  47  CFR  90;  47  CFR  95 

K  None 


The  reallocation  proposes  to 
establish  new  service  rules  for  licensing 
27  MHz  of  spectrum  transferred  from 
government  to  non-government  use. 


FR  CMS 


NPRM  02/15/02  67  FR  7113 

R&O  06/20/02  67  FR  41847 

Next  Action  Undetormined 


Regulatory  Flexibility  Analyels 
Required:  Yes 

SmeH  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levele  Affected:  State, 
Local 

Additionel  bifOrmatlon:  WT  Docket  No. 
02-08 

Agency  Contact:  Zenji  Nakazawa, 
Attorney,  Federal  Communications 
Commission,  Wireless  Bureau,  445  12th 
Street  SW,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  znakazaw@fcc.gov 

WH:  3060-AH87 


4084.  REVIEW  OF  QUIET  ZONES 
APPLICATION  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legel  Authority:  47  USC  l;  47  USC 

154(i);  47  USC  161;  47  USC  303(g);  47 
USC  303(r) 

CFR  Citation:  47  CFR  1 

Legel  Deedline:  None 

Abetraet:  Review  of  Quiet  Zones  rules 
for  possible  streamlining  while 
ensuring  adequate  protection  frova 
interfisrence. 


Action 


FR  Cile 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 


12/21/01  66  FR  65866 
02/06/02 


Reguletory  Flexibility  Analysis 
nequlred;  Yes 

Small  Entitles  Affected:  Businesses, 
Organizations 

Government  Levels  Alfsetsd:  None 

Agsncy  Contact  Katherine  M.  Harris, 
Deputy  C3uef,  Commercial  Wireless 
Division,  WTB,  Federal 
Communications  Commission,  Wireless 
Bureau,  445  12th  Street  SW. 
Washington,  DC  20554 
Phone:  202  418-0609 
Fax:  202  418-7224 
Email:  khairisOfccgov 

I:  3060-AH88 


4085.  REALLOCATION  AND  SERVICE 
RULES  FOR  THE  696-746  MHZ 
SPECTRUM  BAND  (TELEVISION 
CHANNELS  52-59) 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Authority:  47  USC  151, 152, 
154(i),155(c),  157,  201,  202,  208,  214, 
301,  302(g),  303,  307;  47  USC  309,  310, 
311,  314,  316,  319,  324,  331,  332,  333, 
336,  534,  535 

CFR  Citation:  47  CFR  2;  47  CFR  27; 

47  CFR  73 

l.egei  Deedline:  Other,  Statutory, 
September  19,  2002,  See  Auction 
Reform  Act  of  2002,  Pub.  L.  No.  107- 
195,  116  Stat.  715.  Statutory  deadline 
to  auction  C  and  D  Blocks  of  Lower 
700  MHz  band. 

Abetraet:  The  Commission  has  adopted 
allocation  and  service  rules  for  the  48 
MHz  of  spectrum  in  the  698-746  MHz 
band  currently  occupied  by  television 
channels  52-59. 


Action 


Dale         FR  on* 


NPRM  04/13/01  66  FR  19106 

Report&Order  02/06/02  67FR5491 

MO&O  07/09/02  67  FR  45380 

Next  Action  Undetermined 

Reguletory  Flexibility  Analysis 
ftoqubed:  Yes 

Smsll  Entitiss  Affsctsd:  Businesses 

Govsmmsnt  l.evels  Affected:  None 

Additional  Information:  GN  Docket  No. 
01-74 

Agency  Contact  Michael  J.  Rowan, 
Attorney-Advisor,  Federal 
Commimications  Commission,  Wireless 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-0620 
Fax:  202  418-7447 
Email:  mrowan@fcc.gov 

RM:  3060-AH89  , 

4096.  IMPLEMENTATION  OF  911  ACT 
Priority:  Economically  Significant 
Legal  Authority:  47  USC  I5i, 

154a).154(j),  157,  160,  210,  202.  208. 
214.  251(e).301.  303,  308;  47  USC 
309(j).  310 

CFR  CHalion:  47  CFR  20.3;  47  CFR 
20.18;  47  CFR  64.3000  to  64.3004 

i:  None 
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Abstract:  This  proceeding  is  separate 
from  the  Commission's  proceeding  on 
Enhanced  911  Emergency  Systems 
(E911)  in  that  it  is  intended  to 
implement  provisions  of  the  Wireless 
Communications  and  Public  Safety  Act 
of  1999  through  the  promotion  of 
public  safety  by  the  deployment  of  a  • 
seamless,  nationwide  emergency 
communications  infrastructure  that 
includes  wireless  conununications 
services.  More  specifically,  a  chief  goal 
of  the  proceeding  is  to  ensure  that  all 
emergency  calls  are  routed  to  the 
appropriate  local  emergency  authority 


to  provide  assistance.  The  E911 
proceeding  goes  a  step  further  and  is 
aimed  at  improving  the  effectiveness 
and  reliability  of  wireless  911 
dispatchers  with  additional  information 
on  wireless  911  calls. 

Timetable: 


Action 


FR  Cite 


Final  Rule  01/25/02  67  FR  3621 

Next  /Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Federal  Communications  Commission  (FCC) 
Wireline  Competition  Bureau 


4087.  ADMINISTRATION  OF  THE 

NORTH  AMERICAN  NUMBERING 

PLAN 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  3  to  4;  47  USC 
151;  47  USC  152  to  155;  47  USC  154(i); 
47  USC  201  to  205;  47  USC  207  to 
209;  47  USC  218;  47  USC  225  to  227; 
47  USC  251  to  252;  47  USC  271;  47 
USC  332;  47  USC  403 

CFR  Citation:  47  CFR  52.1  to  52.99; 
47  CFR  151;  47  CFR  154;  47  CFR  201 
to  205;  47  CFR  403 

Legal  Deadline:  None 

Abstract:  The  Report  and  Order  lays 
the  foundation  for  the  fair  and  effective 
administration  of  numbering  in  the 
United  States.  The  Report  and  Order 
establishes  l  model  for  administration 
of  numbering  resources  in  a 
competitive  environment.  In  this 
model,  the  FCC  will  set  broad  policy 
objectives,  be  the  final  arbiter  of 
domestic  numbering  disputes  and  work 
closely  with  other  member  countries  of 
the  North  American  Numbering  Plan 
(NANP),  the  States,  industry  and 
consumers  to  ensure  fair  and  effective 
number  administration.  The  Report  and 
Order  creates  the  North  American 
Number  Council  (NANC)  under  the 
Federal  Advisory  Committee  Act.  In  the 
Third  Report  and  Order,  released  on 
October  9,  1997,  the  Commission 
affirmed  the  NANC's  selection  of 
Lockheed  Martin  IMS  as  the  new 
NANP  administriator.  The  NANP 
administrator  is  a  nongovernmental 
entity  that  is  not  aligned  with  any 
particular  telecommunications  industry 
segment,  and  upon  selection  and 
following  a  transition  period,  assumed 


Bellcore's  current  NANP  administrator 
functions  and  the  central  office  code 
administration  functions  currently 
handled  by  the  dominant  local 
exchange  carrier  in  each  area  code.  The 
rules  were  expanded  to  accommodate 
the  requirements  of  the 
Telecommunications  Act  of  1996.  See 
FCC  96-337,  released  August  8,  1996. 

Timetable: 


Action 

Dat* 

FR  Cite 

NOI 

11/10/92 

57  FR  53462 

NPRM 

05/10/94 

59  FR  24103 

R&O 

07/28/95 

60  FR  58737 

Second  R&O 

09/06/96 

61  FR  47284 

Third  R&O 

10^3/97 

62  FR  551 79 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Deborah  Blue, 
Program  Analyst,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-1466 
Fax:  202  418-2345 
Email:  dblue@fcc.gov 

RIN:  3060-AF50 

4088.  USE  OF  Nil  CODES  AND' 
OTHER  ABBREVIATED  DIAUNG 
ARRANGEMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151;  47  USC 
154{i);  47  USC  201  to  205;  47  USC 
251(e) 

CFR  Citation:  Not  Yet  Determined 

i:  None 


Long-Term  Actions 


Small  Entltlas  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  David  H.  Siehl,  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
StieeU  SW.,  Washington,  DC  20554 
Phone:  202  418-1310 
Fax:  202  418-7247 
Email:  dsiehl@fcc.gov 

RIN:  3060-AH90 

Long-Term  Actions 


AtMtract:  In  1992,  the  FCC  released  a 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  92-105  proposing  that  local 
exchange  carriers  (LECs)  be  required  to 
make  Nil  codes  available  for  access  to 
information  service  providers.  In  this 
proposal,  LECs  could  establish  any 
reasonable  assignment  criteria  for  such 
allocation,  including  "first  come,  first 
served."  The  FCC's  General  Counsel 
released  a  letter  indicating  it  foimd  no 
regulatory  or  legal  obstacles  to 
assignment  of  Nil  codes  for 
information  services.  On  February  19, 
1997,  the  FCC  released  a  First  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  that  Docket 
(FCC  97-51)  which  aUows  incumbent 
LECs,  in  addition  to  the  States  and  Bell 
Communications  Research  (Bellcore),  to 
continue  to  perform  the  Nil  code 
administration  functions  that  they 
performed  at  the  time  of  enactment  of 
the  1996  Act  amendments  to  the  1934 
Act.  until  further  FCC  action.  The  FCC 
concluded  that:  (1)  311  should  be 
assigned  as  a  national  number  for 
access  to  non-emergency  police  calls; 
(2)  711  should  be  assigned  as  a  national 
number  for  access  to 
telecommunications  relay  services 
(TRS);  (3)  all  providers  of  telephone 
exchange  service  must  be  able  to  have 
their  customers  call  611  and  811  to 
reach  their  repair  and  business  service 
offices;  and  (4)  a  LEC  may  not  itself 
offer  enhanced  services  using  a  411 
code  or  any  other  Nil  code,  unless  that 
LEC  offers  access  to  the  code  on  a 
reasonable  nondiscriminatory  basis  to 
competing  enhanced  service  providers 
in  the  local  s«vice  area  for  which  it 
is  using  the  code  to  facilitate 
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distribution  of  their  enhanced  services. 
In  the  FNPRM,  the  FCC  asked  for 
comment  on:  (1)  the  technical 
feasibility  of  implementing  711  for  TRS 
access;  (2)  the  possibility  of  developing 
an  Nil  gateway  offering  access  to 
multiple  TRS  providers;  (3)  whether 
with  such  access,  TRS  calls  woidd  still 
be  answered  within  mandatory 
minimum  answer  times;  (4)  whether 
such  a  gateway  would  be  consistent 
with  section  255;  (5)  whether  other 
important  disability  services  could  be 
accessed  thereby;  (6)  the  possibility  of 
providing  both  voice  and  text  TRS 
services  through  the  same  abbreviated 
TRS  code;  (7)  the  proprietary  nature  of 
Nil  codes;  and  (8)  an  FCC  proposal 
to  transfer  administration  of  Nil  codes 
at  the  local  level  from  incumbent  LECs 
to  the  North  American  Numbering  Plan 
(NANP)  administrator.  Petitions  for 
reconsideration  or  clarification  on  the 
order  have  been  filed.  Comments  and 
replies  were  filed  on  March  31  and 
April  30,  1997,  respectively.  On  June 
16,  1999,  the  Commission  released  a 
Public  Notice  announcing  that  it  woiUd 
hold  a  public  forum  on  September  8, 

1999,  on  711  access  to  TRS.  The  goal 
of  the  forum  was  to  identify  steps  that 
must  be  taken  to  implement  711  access 
to  TRS  as  well  as  obstacles  to 
implementation  and  how  those 
obstacles  could  be  resolved. 

On  August  9,  2000,  the  Commission 
released  a  Second  Report  and  Order 
(FCC  00-257)  that  addresses  issues 
related  to  the  deployment  of  711  for 
access  to  TRS.  The  Commission 
required  a  nationwide  rollout  of  711 
access  to  TRS  and  established  an 
implementation  framework.  On  July  31, 

2000,  the  Commission  released  a  Third 
Report  and  Order  (FCC  00-256)  that 
granted  the  petition  of  the  United  Way 
of  America,  and  others,  for  nationwide 
assignment  of  the  211  abbreviated 
dialing  code  for  access  to  community 
information  and  referral  services.  The 
Commission  also  granted  the  petition 
of  the  U.S.  Department  of 
Transportation  for  nationwide 
assignment  of  the  511  abbreviated 
dialing  code  for  access  to  travel  and 
traffic  information.  The  Commission 
further  addressed  issues  raised  in 
petitions  for  reconsideration  of  the  Nil 
First  Report  and  Order  and  resolved 
outstanding  issues  fitim  the  Nil 
Fxuther  Notice  of  Proposed 

.  Rulemaking. 

On  August  29.  2000,  the  Commission 
released  a  Fourth  Report  and  Order  and 


Third  Notice  of  Proposed  Rulemaking 
in  CC  Docket  92-105  and  a  Notice  of 
Proposed  Rulemaking  in  WT  Docket  00- 
110  (FCC  00-327)  to  implement  the 
Wireless  Commimications  and  Public 
Safety  Act  of  1999.  The  Commission 
designated  911  as  the  universal 
emergency  number  and  sought 
comment  on  appropriate  transition 
periods  and  how  the  Commission    ; 
should  facilitate  States'  efforts  to 
deploy  comprehensive  emergency 
communications  systems. 

TImetabIa: 


Action 

Dete 

FR  Cite 

NPRM 

05/29/92 

57  FR  22681 

First  R&O 

02/26/97 

62  FR  8633 

FNPRM 

02/26/97 

62  FR  8671 

Second  R&O 

09/11/00 

65  FR  54799 

Fourth  R&O  and  Third 

09/19/00 

65  FR  56751 

NPRM 

Third  R&O 

02J09/0^ 

66  FR  9674 

Second  NPRM 

04/05A)1 

66  FR  18059 

Next  /^ion  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Additional  Information:  Additional 
Bureau:  Consumer  Information 

Agency  Contact  Marilyn  Jones, 
Attorney,  Federal  Communications 
Commission,  Wireline  Competition 
Bureau,  445  12th  Street,  SW., 
Washirigton,  DC  20554 
Phone:  202  418-2357 
Fax:  202  418-2345 

RIN:  3060-AF51 

4089.  IMPLEMENTATION  OF  THE 
UNIVERSAL  SERVICE  PORTIONS  OF 
THE  1996  TELECOMMUNICATIONS 
ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151  et  seq 

CFR  Citation:  47  CFR  54 

Legal  DaadUne:  NPRM,  Statiitory, 

March  8,  1996. 

Other,  Statutory,  November  8,  1996, 

Recommended  decision. 
Final,  Statutory,  May  8,  1997,  Federal- 
State  Joint  Board  R&O  released  May  8, 
1997. 

Abstract:  As  required  by  the 
Telecommunications  Act  of  1996,  the 
Commission  sought  comment  on 
proposals  for  reforming  imiversal 
service.  On  November  8, 1996,  the 
Federal-State  Joint  Board  on  Universal 
Service  issued  a  reconunended  decision 


on  changes  to  the  universal  service 
support  mechanisms.  In  addition,  on 
January  10,  1997,  the  Commission 
issued  an  NPRM  and  NOI  on  changes 
to  the  Board  of  Directors  of  the 
National  Exchange  Carrier  Association 
(NECA),  regarding  the  administration  of 
universal  service.  On  May  8,  1997,  the 
Commission,  at  the  direction  of 
Congress,  released  its  order 
implementing  the  universal  service 
portions  of  the  1996  Act.  On  December 
30,  1997,  the  Commission  issued  the 
4th  Order  on  Reconsideration  which 
made  changes  and  clarifications  to  the 
May  8  Order.  On  June  22,  1998,  the 
Commission  issued  the  5th  Order  on 
Reconsideration  which  revised  the 
collection  levels  for  the  schools  and 
libraries  support  mechanism  through 
June  30,  1999,  and  revised  the 
collection  levels  for  the  rural  health 
care  support  mechanism  through 
December  31,  1998.  The  5th  Order  on 
Reconsideration  also  revised  the 
priority  with  which  schools  and 
libraries  and  rural  health  care  providers 
will  receive  support.  On  October  28, 

1998,  the  Commission  issued  the  5th 
Report  and  Order,  in  which  it  adopted 
the  model  platform  for  its  forward- 
looking  economic  cost  methodology, 
which  wrill  be  used  to  determine 
support  for  non-niral  carriers  beginning 
July  1,  1999.  On  November  21,  1998, 
the  Commission  issued  the  8th  Order 
on  Reconsideration  in  which  it 
consolidated  the  administration  of 
universal  service  into  a  single  entity 
known  as  the  Universal  Service 
Administrative  Company  or  USAC.  On 
November  25,  1998,  the  Federal-State 
Joint  Board  on  Universal  Service  issued 
its  Second  Recommended  Decision  in 
which  the  Joint  Board  made  certain 
recommendations  to  the  Commission 
regarding  the  high  cost  support 
mechanism. 

On  May  28,  1999,  the  Commission 
issued  the  13th  Order  on 
Reconsideration  in  which  it  adopted 
the  principles  of  a  Federal  high-cost 
support  mechanism  that  conformed  to 
the  Second  Recommended  Decision 
and  in  which  it  sought  further 
comment  on  specific  elements  of  the 
support  methodology.  In  the  1 3th  Order 
on  Reconsideration,  the  Commission 
also  decided  to  implement  the  new 
high-cost  support  mechanism  on 
January  1,  2000  instead  of  July  1,  1999, 
as  previously  planned.  On  May  28, 

1999,  the  Commission  also  issued  a 
Further  Notice  of  I*roposed  Rulemaking 
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in  which  it  sought  comment  on 
proposed  input  values  to  be  used  in 
the  forward-looking  model  to  determine 
non-rural  LECs'  cost  of  providing 
supported  services  in  high  cost  areas. 
On  August  5,  1999.  the  Commission 
adopted  a  Further  Notice  of  Proposed 
Rulemaking  in  which  it  sought 
comment  to  ascertain  the  availability 
of,  and  to  understand  the  possible 
impediments  to,  deployment  and 
subscribership  in  unserved  and 
underserved  areas  of  the  Nation, 
including  tribal  lands  and  other  insular 
areas. 

On  November  1,  1999,  the  Commission 
issued  the  Fourteenth  Order  on 
Reconsideration,  in  which  it  eliminated 
the  requirement  that  only  carriers  that 
have  been  certified  as  eligible 
telecommunications  carriers  may 
receive  credit  against  their  universal 
service  contributions  for  providing 
telecommunications  services  to  rural 
health  care  providers  at  the  lower 
urban  rates.  On  November  1,  1999,  the 
Commission  also  issued  the  Fifteenth 
Order  on  Reconsideration,  in  which  it 
authorized  support  for  any 
commercially  available 
telecommunications  service  regardless 
of  the  bandwidth,  and  simplified  the 
method  for  determining  how  much 
support  a  rural  health  care  provider  can 
receive.  On  November  2.  1999,  the 
Commission  issued  the  Ninth  Report 
and  Order  and  Eighteenth  Order  on 
Reconsideration  in  which  it  adopted  a 
new  forward-looking  high-cost  support 
mechanism  that  will  enable  States  to 
ensure  the  reasonable  comparability  of 
non-rural  carriers'  intrastate  rates.  On 
November  2,  1999,  the  Commission 
also  issued  the  Tenth  Report  and  Order 
in  which  it  completed  the  selection  of 
a  cost  model  to  estimate  forward- 
looking  cost  by  adopting  input  values 
for  the  previously  adopted  cost  model. 

On  June  30,  2000,  the  Commission 
issued  the  Twelfth  Report  and  Order, 
Memorandum  Opinion  and  Order,  and 
Further  Notice  of  Proposed 
Rulemaking,  in  response  to  the  Further 
Notice  of  Proposed  Rulemaking  it 
adopted  on  August  5,  1999.  In  the 
Twelfth  Report  and  Order,  the 
Commission  adopted  measures  to 
promote  telecommunications 
subscribership  and  infrastructure 
deployment  within  An^^rican  Indian 
and  Alaska  Native  tribal  communities. 

On  October  12,  2000,  the  Commission 
released  a  Fiulher  Notice  of  Proposed 


Rulemaking  and  Order  to  seek 
comment  on  proposals  to  modify  the 
Commission's  rules  relating  to 
contributions  to  the  Federal  universal 
service  support  mechanisms.  On 
January  12,  2001,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  seeking  comment  on  the 
Recommended  Decision  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
(Joint  Board)  regarding  a  plan  for 
reforming  the  universal  service  support 
mechanism  for  rural  carriers.  The  Joint 
Board  sent  to  the  Commission  the  Rural 
Task  Force  Recommendation  as  a  good 
foundation  for  implementing  rural 
high-cost  reform.  The  Rural  Task  Force 
recommends  the  use  of  a  modified 
version  of  the  current  high-cost  loop 
support  mechanism  based  on  carriers' 
embedded  costs. 

On  May  23,  2001,  the  Commission 
released  the  Fourteenth  Report  and 
Order,  Twenty-Second  Order  on 
Reconsideration  and  Further  Notice  of 
Proposed  Rulemaking.  In  the 
Fourteenth  Report  and  Order,  the 
Commission  adopted  a  five-year  plan 
that  makes  modifications  to  the  high- 
cost  loop  support  mechanism  for  rural 
carriers.  These  modifications  were 
based  on  the  recommendation  of  the 
Joint  Board  and  will  provide 
predictable  levels  of  support  so  that 
rural  carriers  can  continue  to  provide 
affordable  service  in  rural  Ameripa, 
while  ensuring  that  consumers  in  all 
areas  of  the  nation,  including  rural 
areas,  have  access  to  affordable  and 
quality  telecommunications  services. 

On  March  14,  2001,  the  Commission 
issued  an  order  modifying  the 
methodology  used  to  assess 
contributions  to  universal  service.  The 
methodology  was  modified  to  reduce 
the  interval  between  the  accrual  of 
revenues  and  the  assessment  of 
contributions  based  on  those  revenues. 
The  order  reduced  the  interval  from  an 
average  of  one  year  to  an  average  of 
six  months. 

On  May  8,  2001,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  in  which  sought  comment 
on  how  to  streamline  and  reform  both 
the  manner  in  which  the  Commission 
assesses  carrier  contributions  to  the 
universal  service  fund  and  the  manner 
in  which  carriers  may  recover  those 
costs  from  their  customers. 

On  May  22,  2001,  the  Commission 
adopted  a  five-year  interim  freeze  of  the 
Part  36  jurisdictional  separations  rules. 


pending  comprehensive  reform  of  the 
separations  process.  The  five-year 
interim  freeze  was  based  upon  the  July 
21,  2000  Recommended  Decision  of  the 
Federal-State  Joint  Board  on 
Separations.  Under  the  interim  freeze, 
the  Part  36  categories  and  jurisdictional 
allocation  factors  of  price  cap 
incumbent  LECs  are  frozen,  while  rate- 
of-retum  carriers  had  the  option  to 
fi«eze  only  their  jurisdictional 
allocation  factors.  The  interim  freeze  is 
in  effect  from  July  1,  2001,  to  June  30, 
2006  or  until  comprehensive  reform  is 
completed,  whichever  comes  first. 

On  November  8,  2001,  the  Commission 
released  the  Fifteenth  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking  (Further  Notice)  reforming 
the  interstate  access  charge  and 
universal  service  support  system  for 
rate-of-retum  incumbent  carriers.  The 
Order  established  a  new  interstate 
support  mechanism  to  replace  implicit 
support  in  the  interstate  access  rate 
structure  of  rate-of-retum  carriers  with 
explicit,  portable  support.  Among  other 
thhigs.  the  Further  Notice  sought 
comment  on  consolidating  the  existing 
Long  Term  Support  mechanism  with 
the  new  support  mechanism  created  in 
the  Order. 

On  January  25.  2002,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  and  Order  (Further  Notice), 
in  which  it  sought  comment  on 
modifications  to  the  rules  governing  the 
schools  and  libraries  support 
mechanism.  The  modificatirrns  address 
changes  that  would  make  tlje  program 
more  efficient,  ensure  that  the  benefits 
of  the  program  are  distributed  in  an 
equitable  manner,  and  prevent  waste, 
fiaud,  and  abuse.  In  addition,  the  order 
denied  certain  petitions  for 
reconsideration  relating  to  imused    . 
funds. 

On  February  15,  2002,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  and  Order,  in  which  it 
sought  comment  on  the  issues  from  the 
Ninth  Report  and  Order  remanded  by 
the  United  States  Court  of  Appeals  for 
the  Tenth  Circuit.  The  Ninth  Report 
and  Order  established  a  federal  high- 
cost  universal  service  support 
mechanism  for  non-rural  carriers  based 
on  forward-looking  economic  costs.  In 
addition,  the  order  referred  these  issues 
to  the  Federal-State  Joint  Board  on 
Universal  Service  for  a  recommended 
decision. 
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On  February  15,  2002,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  examining  the  appropriate 
legal  and  policy  framework  imder  the 
Commimications  Act  of  1934,  as 
amended,  for  broadband  access  to  the 
Internet  provided  over  domestic 
wireline  facilities. 

On  February  26,  2002,  the  Commission 
issued  a  Further  Notice  of  Proposed 
Rulemaking  and  Report  and  Order,  in 
which  it  sought  comment  on  specific 
proposals  to  change  the  manner  in 
which  universal  service  contributions 
are  assessed  and  recovered,  including 
one  proposal  to  assess  contributions 
based  on  the  number  and  capacity  of 
connections  provided  to  a  public 
network.  This  proceeding  also  made 
certain  modifications  to  the  existing 
contribution  system. 

On  April  19,  2002,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  in  which  it  sought 
comment  on  specific  proposals  to: 
clarify  how  it  should  treat  eligible 
entities  that  also  perform  functions  that 
are  outside  the  statutory  definition  of 
"health  care  provider";  provide  support 
for  internet  access;  and  change  the 
calculation  of  discounted  services, 
including  the  calcidation  of  urban  and 
rural  rates. 

Timetable: 


Action 


FR  Cits 


Action 


Date 


FR  Cits 


Recommended 
Decision  Federal- 
State  Joint  Board, 
Universal  Service 

IstR&O 

2nd  R&O 

Order  on  Recon 

R&O  and  2nd  Order 
on  Recon 

2nd  R&O,  and  FNPRM 

3rd  R&O 

2nd  Order  on  Recon 

4th  Order  on  Recon 

Stti  Order  on  Recon 

5th  R&O 

8th  Order  on  Recon 

2nd  RecommerHled 
Decision 

1 3th  Order  on  Recon 

FNPRM 

FNPRM 

14th  Order  on  Recon 

15th  Order  on  Ftecon 

10th  R&O 

9th  R&O  and  18th 
Order  on  Recon 

19th  Order  on  Recon 

20th  Order  on  Ftecon 


11/08/96  61  FR  63778 


05/08/97 
05/08/97 
07/10/97 
07/18/97 

08/15/97 
10/14/97 
11/26/97 
12/30/97 
06/22/98 
10/28/98 
11/21/98 
11/25/98 

06/09/99 
06/14/99 
09/30/99 
11/16/99 
11/30/99 
12/01/99 
12«1/99 

05/08AX) 


62  FR  32862 
62  FR  32862 
62  FR  40742 
62  FR  41294 

62  FR  47404 
62  FR  561 18 
62  FR  65036 

62  FR  2093 

63  FR  43088 
63  FR  63993 

63  FR  67837 


64  FR 
64  FR 
64  FR 
64  FR 
64  FR 
64  FR 
64  FR 


30917 
31780 
52738 
62120 
66778 
67372 
67416 


Public  Notice  07/18/00 

12th  R&O,  MO&O  and  08/04/00 

FNPRM 

FNPRM  and  Order  11/09/00 

FNPRM  01/26/01 

R&O  and  Order  on  03/14/01. 

Recon 

NPRM  '  05/08/01 

Order  05/22A)1 
14th  R&O  and  FNPRM  05/23/01 

FNPRM  and  Order  01/25/02 

NPRM  and  Order  02/1 5/02 

NPRM  02/15/02 

FNPRM  and  R&O  02/26/02 

NPRM  04/19/02 


65  FR  44507 
65  FR  47883 

65  FR  67322 

66  FR  7867 
66  FR  16144 

66  FR  28718 
66  FR  35107 

66  FR  30080 

67  FR  7327 
67  FR  10846 
67  FR  9232 
67  FR  11254 
67  FR  34653 


Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Smell  Entitles  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected: 

Undetermined 

Agency  Contsct:  Sheryl  Todd, 
Attorney,  Federal  Communications 
Commission,  Wireline  Competition 
Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-7400 
Email:  stodd@fcc.gov 

RIN:  306D-AF85 

4090.  TOLL-FREE  SERVICE  ACCESS 
CODES 

Priority:  Substantive,  Nonsignificant 

Legsl  Authority:  47  USC  151;  47  USC 
154{i);  47  USC  201  et  seq;  47  USC 
251(e) 

CFR  Citstlon:  Not  Yet  Detennined 

Legel  Desdilne:  None 

Abetrect:  This  proceeding  assures  that 
toll-free  nimibers  are  allocated  on  an 
efficient,  fafr,  and  orderly  basis. 

TimetsMe: 


Action 


FR  Cits 


NPRM 
Second  R&O 
Third  R&O 
Fourth  R&O  and 

MO&O 
Fifth  R&O 


10/05/95 
04/25/97 
10/09/97 
03/30/98 


60  FR  57157 
62  FR  20126 

62  FR  55179 

63  FR  16440 


07/05/00  65  FR  53189 


64  FR  73427 

65  FR  26513 


Next  Action  Undetennined 

Regulstory  Flexibility  Ansiysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contect:  Jennifer  Gomy, 
Attorney,  Federal  Communications 


Commission,  Wireline  Competition 
Bureau,  445  12th  Street.  SW.. 
Washington,  DC  20554 
Phone:  202  418-2320 

RIN:  3060-AGll 


4091.  IMPLEMENTATION  OF  SECTION 
273  OF  THE  TELECOMMUNICATIONS 
ACT  OF  1996 

Priority:  Substantive,  Nonsignificant 

Legel  AutfKMlty:  47  USC  151;  47  USC 
153;  47  USC  154;  47  USC  157;  47  USC 
201  to  209;  47  USC  218;  47  USC  251; 
47  USC  273;  47  USC  403 

CFR  CItstion:  Not  Yet  Detennined 

Legsl  Desdline:  None 

At>str8Ct:  This  rulemaking  implements 
provisions  of  the  Telecommunications 
Act  of  1996  relating  to  the 
manufacturing  of  telecommunications 
equipment  and  customer  premises 
equipment  by  the  Bell  Operating 
Companies  and  their  affiliates. 

Timetsble: 


Action 


FR  Cit* 


NPRM  01/24/97  62  FR  3638 

Next  Action  Undetermined 

Regulstory  Flexibility  Ansiysis 
Rsquirsd:  Undetennined 

Govsmmsnt  Levels  Affected:  None 

Agency  Contect:  Gregory  Cooke, 
Attorney,  Federal  Communications 
Commission,  Wireline  Competition 
Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-2351 
Email:  gcookedfcc.gov 

RIN:  306&-AG36 

4092.  TELECOMMUNICATIONS 
CARRIERS'  USE  OF  CUSTOMER 
PROPRIETARY  NETWORK 
INFORMATION  AND  OTHER 
CUSTOMER  INFORMATION 

Priority:  Substantive,  Nonsignificant 

Legsl  Authority:  47  USC  151;  47  USC 
154;  47  USC  222;  47  USC  275;  47  USC 
303{r) 

CFR  Citstlon:  47  CFR  64.2001;  47  CFR 
64.2003;  47  CFR  64.2005;  47  CFR 
64.2007;  47  CFR  64.2009 

Lsgsl  Deedllne:  None 

AlMtrsct:  The  Commission  adopted 
rules  implementing  the  new  statutory 
framework  governing  carrier  use  and 
disclosure  of  customer  proprietary 


r I 
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network  information  (CPNI)  created  by 
section  222  of  the  Communications  Act 
of  1934,  as  amended.  CPNI  includes, 
among  other  things,  to  whom,  where, 
and  when  a  customer  places  a  call,  as 
well  as  the  types  of  service  offerings 
to  which  the  customer  subscribes  and 
the  extent  to  which  the  service  is  used. 

Timetable: 


regulation,  or  practice  filed  on  or  after 
one  year  after  date  of  enactment  of  the 
Act  (i.e..  2/8/97). 

AtMtract:  In  this  Report  and  Order,  the 
FCC  adopted  rules  to  implement  the 
specific  streamlining  requirements  of 
the  Telecommunications  Act  of  1996. 
Petitions  for  reconsideration  were  filed. 

Timetable: 


FR  cn* 


10/01/99  64  FR  53242 
01/26/01    66  FR  7865 

09/07/01    66  FR  50140 


Actioo 

NPRM  05/28/96  61  FR  26483 

Public  Notice  02/25/97  62  FR  8414 

Second  R&O  and  04/24/98  63  FR  20364 

FNPRM 
Oder  on 

Reconsideration 
Final  Rule, 

Announcement  of 

EWective  Date 
Clanfication  Order  & 

Second  NPRM 
3rd  R&O  and  3rd  07/25/02 

FNPRM  (Release 

Date) 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Jodie  Donovan-May, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street. 
SW..  Washington,  DC  20554 
Phone:  202  418-1580 
Fax:  202  418-1413 

Marcy  Greene.  Federal  Commimications 
Commission.  Wueline  Competition 
Bureau,  445  12th  Street  SW. 
Washington,  DC  20554 
Phone:  202  418-1500 
Fax:  202  418-1413 
Email:  mgreene@fcc.gov 

RIN:  3060-AG43 

4093.  IMPLEMENTATION  OF  SECTION 
402(BK1XA)  OF  THE 
TELECOMMUNICATIONS  ACT  OF 
1996;  LEC  TARIFF  STREAMUNING 
PROVISIONS 

Priority:  Other  Significant 

Legal  Autttorfty:  47  USC  151:  47  USC 

154 

CFR  Citation:  47  CFR  1.773(a);  47  CFR 
61.58 

Legal  Deadline:  Final,  Statutory, 
February  8,  1997,  The  Act  of  1996 
provides  that  streamlining  provisions 
apply  to  any  charge,  classification. 


Action 


FR  Cite 


09/24/96  61  FR  49987 
10/24/96 


NPRM 

NPRM  Comment 

Period  End 
R&O  02/07/97  62  FR  5757 

Next  Action  Undetermined 

Regulatory  Fiexitiiiity  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Joi  Nolen,  Attorney. 
Federal  Communications  Commission, 
Wireline  Competition  Biu^au,  445  12th 
Street,  SW.,  Washington.  DC  20554 
Phone:  202  418-1520 

RIN:  3060-AG47 

4094.  ACCESS  CHARGE  REFORM 

Priority:  Economically  Significant 

Legal  Authority:  47  USC  151;  47  USC 
154{i);  47  USC  154(j);  47  USC  201  to 
205;  47  USC  403;  47  USC  553 

CFR  Citation:  47  CFR  61.41  to  61.49; 
47  CFR  69 

Legal  Deadline:  None 

Abstract:  On  December  24,  1996,  the 
Commission  initiated  a  rulemaking  to 
revise  its  access  charge  rules  to  make 
them  compatible  with  a  competitive 
market  envisioned  by  the 
Telecommunications  Act  of  1996.  On 
May  7,  1997.  the  Conunission  adopted 
revised  access  charge  rate  structure 
rules  and  adjusted  the  price  cap 
productivity  factor.  The  Commission 
also  adopted  a  market-based  approach 
to  reducing  overall  access  charge  levels 
and  moving  such  levels  toward 
forward-looking  economic  costs.  The 
Commission  adopted  a  Further  Notice 
of  Proposed  Rulemaking  seeking 
comment  on  proposals  to  allow 
presubscribed  interexchange  carrier 
charges  on  special  access  lines  and  to 
adjust  the  allocation  of  General  Support 
Facilities  costs  recovered  through 
interstate  access  charges. 

On  July  10,  1997.  on  its  own  motion, 
and  on  October  9.  1997,  in  response 


to  reconsideration  petitions,  the 
Commission  revised  or  clarified  certain 
parts  of  the  rules  adopted  in  the  May 
1997  Access  Charge  Reform  Order.  On 
November  26,  1997,  the  Commission 
adopted  rules  requiring  price  cap 
carriers  to  adjust  the  allocation  of 
General  Support  Facilities  costs  and  to 
reduce  their  price  cap  indices  to  ensure 
that  regulated  access  rates  do  not 
recover  those  costs  which  are  related 
to  nonregulated  services. 
Reconsideration  petitions  filed  in 
response  to  the  Access  Charge  Reform 
Order,  if  not  yet  addressed,  will  be 
addressed  in  future  reconsideration 
orders.  On  May  27.  1999.  the 
Commission  initiated  a  further 
rulemaking,  seeking  comment  on  how 
to  adjust  interstate  access  charges  in 
conjunction  with  the  removal  from 
access  charges  of  implicit  universal 
service  support  for  non-rujal  local 
exchange  carriers.  On  August  5.  1999, 
the  Commission  adopted  rules 
implementing  the  market-based 
approach  to  access  charge  reform, 
pursuant  to  which  incumbent  price  cap 
local  exchange  carriers  receive 
progressively  greater  pricing  flexibility 
as  competition  develops.  The 
Commission  also  initiated  a  Further 
Notice  of  Proposed  Rulemaking, 
seeking  conunent  on  additional  pricing 
flexibility,  proposed  changes  to  the  rate 
structure  for  local  switching  and 
tandem-switched  transport,  and  the 
need  to  constrain  access  charges 
imposed  by  competitive  local  exchange 
carriers.  Reconsideration  petitions  filed 
in  response  to  the  November  1997 
General  Support  Facilities  Order  will 
be  addressed  in  a  futiue 
reconsideration  order.  On  May  31, 
2000.  the  Commission  adopted  an 
industry  proposal  establishing  a  5-year 
plan  for  price  cap  local  exchange 
carriers  and  resolving  many 
outstanding  issues  concerning  interstate 
access  charges  and  interstate  universal 
service.  On  April  27,  2001,  the 
Commission  revised  its  tariff  rules  to 
establish  benchmark  access  rates  for 
competitive  local  exchange  carriers, 
whereby  access  rates  at  or  below  the 
benchmark  will  be  presumed  just  and 
reasonable  and  may  be  imposed  by 
tariff,  and  access  rates  above  the 
benchmark  will  be  mandatorily 
detariffed.  The  Commission  adopted  a 
rural  exemption  to  this  benchmark 
scheme,  recognizing  that  a  higher  level 
of  access  charges  is  justified  for  certain 
carriers  serving  rural  areas.  On  May  21, 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002 /Unified  Agenda 


75563 


FCC— Wireline  Competition  Bureau 


Long-Term  Actions 


2001,  the  Commission  determined  that 
price  cap  local  exchange  carriers 
should  not  be  permitted  to  assess 
prescribed  interexchange  carrier 
charges  on  special  access  lines.  On  June 
4.  2002.  the  Commission  concluded  a 
cost  review  proceeding  in  which  it 
determined  that  price  cap  carriers' 
forward-looking  costs  justified 
scheduled  increases  to  the  subscriber 
line  charge  cap. 

Timetable: 


Action 

Dale 

FR  Cite 

NPRM 

01/31/97 

62  FR  4670 

FNPRM 

06A)6/97 

62  FR  31040 

R&O 

06/11/97 

62  FR  31868 

Second  Report  & 

06/11/97 

62  FR  31939 

Order 

Order  on 

07/29/97 

62  FR  40460 

Reconsideration 

Second  Order  on 

10/29/97 

62  FR  56121 

Reconsideration 

Third  Report  &  Order 

12/15/97 

62  FR  65619 

Public  Notice 

10/09/98 

63  FR  54430 

Third  Order  on 

10/15/96 

63  FR  55334 

Reconsideration 

Fourth  Report  &  Order  06/09/99 

64  FR  30949 

and  FNPRM 

Fifth  Report  &  Order 

09/22/99 

64  FR  51258 

and  FNPRM 

NPRM 

^om/99 

64  FR  53648 

Sixth  Report  &  Order 

06/21/00 

65  FR  38684 

Public  Notice 

06/26A)0 

65  FR  39335 

Seventh  Report  & 

05«1/01 

66  FR  27892 

Order  and  FNPRM 

Order 

07/20/01 

66  FR  37943 

Order 

06/25/02 

67  FR  42735 

Next  Action  Undetermined 

Regulatory  Flexibility  Analyais 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Aaron  Goldschmidt. 
Staff  Attorney,  Federal 
Communications  Commission.  Wireline 
Competition  Bureau,  445  12th  Street. 
SW..  Washington.  DC  20554 
Phone:  202  418-1530 
Fax:  202  418-1567 

RIN:  306O-AG49 


4095.  IMPLEMENTATION  OF  THE 
LOCAL  COMPETITION  PROVISIONS 
OF  THE  TELECOMMUNICATIONS  ACT 
OF  1996 
Priority:  Substantive,  Nonsignificant 

Legal  Autliority:  47  USC  151  to  155; 
47  USC  157;  47  USC  201  to  205;  47 
USC  207  to  209;  47  USC  218 

CFR  Citation:  47  CFR  51;  47  CFR  52 

Ljegal  Deadline:  Final.  Statutory. 
August  8.  1996. 


Abstract:  The  Second  Report  and  Order 
and  Memorandum  Opinion  and  Order 
implemented  the  dialing  parity, 
nondiscriminatory  access,  network 
disclosure,  and  number  administration 
provisions  of  the  Telecommunications 
Act  of  1996.  The  Order  also  denied  the 
Petition  for  Expedited  Declaratory 
Ruling  on  the  area  code  relief  plan  for 
Dallas  and  Houston  filed  with  the  FCC 
by  the  Texas  Public  Utilities 
Commission  on  May  9,  1996.  Finally, 
this  Order  addressed  petitions  for 
clarification  or  reconsideration  in  the 
matters  of  proposed  708  Relief  Plan  and 
630  Numbering  Plan  Area  Code  by 
Ameritech  and  the  Administration  of 
the  North  American  Numbering  Plan. 
On  July  19,  1999,  the  Commission 
released  an  order  denying  the  petition 
for  reconsideration  of  the  Local 
Competition  Second  Report  and  Order 
and  Memorandum  Opinion  and  Order 
filed  by  Beehive  Telephone  Company, 
Inc.,  Local  Competition  Second  Report 
and  Order,  First  Order  on 
Reconsideration,  CC  Docket  N  >.  96-98, 
FCC  99-170,  1999  WL  507245  (1999). 
On  August  17, 1999,  Beehive  filed  a 
Notice  of  Appeal  of  this  order  with  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit.  On  May  18,  2000,  the  Court 
affirmed  the  Commission's  decision 
without  a  published  opinion.  On  June 
30,  2000,  Beehive  filed  a  Petition  for 
Rehearing  with  the  Court.  That  petition 
was  denied  on  July  18,  2000. 

On  September  9,  1999,  the  Commission 
released  the  Second  Order  on 
Reconsideration  of  the  Local 
Competition  Second  Report  and  Order, 
FCC  99-227,  resolving  petitions  for 
reconsideration  of  rules  adopted  in  the 
Local  Competition  Second  Report  and 
Order  to  implement  the  requirement  of 
section  251(b)(3),  47  U.S.C.  section 
251(b)(3),  that  LECs  provide  non- 
discriminatory access  to  directory 
assistance,  directory  listing  and 
operator  services.  At  the  same  time  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (NPRM),  FCC  99- 
227,  seeking  comment  on  issues  related 
to  developments  in,  and  the 
convergence  of,  directory  publishing 
and  directory  assistance.  On  October 
21,  1999,  the  Commission  released  the 
Third  Order  on  Reconsideration  of  the 
Local  Competition  Second  Report  and 
Order.  FCC  99-243,  resolving  the 
petitions  for  reconsideration  regarding 
nimibering  administration  imder 
section  251(eKl)  of  the  Act,  47  U.S.C. 
section  251(e)(l).On  January  9,  2002. 


the  Commission  released  an  Order  on 
Reconsideration  dismissing  petitions 
for  reconsideration  or  clarification  of 
the  Local  Competition  Second  Report 
and  order  and  Memorandimi  Opinion 
and  Order  regarding  dialing  parity 
under  section  251(b)(3)  of  the  Act,  47 
U.S.C.  section  251(b)(3),  and  network 
disclosive  under  Section  251(c)(1)  of 
the  Act,  47  U.S.C.  section  251(c)(1).  On 
January  23,  2001,  the  Commission 
released  a  First  Report  and  Order.  FCC 
01-27,  resolving  issues  raised  in  the 
September  9th  NPRM,  and  concluding, 
among  other  things,  that  competing 
Directory  Assistance  (DA)  providers 
that  are  certified  as  CLECs,  are  agents 
of  CLECs,  or  that  offer  call  completion 
services  provide  telephone  exchange  or 
telephone  toll  service,  and  thus  are 
entided  to  nondiscriminatory  access  to 
LEC  local  DA  databases. 

Petitions  for  Reconsideration  in 
response  to  this  Order  are  currenUy 
pending  before  the  Conmiission. 

Timetable: 


Action 

Deta 

FR  cn* 

NPRM 

04/25/96 

61  FR  18311 

NPRM  Comment 

06A)3/96 

Period  End 

Order 

09/06/96 

61  FR  47284 

NPRM 

09/27/99 

64  FR  51949 

Second  Order  on 

09/27/99 

64  FR  51910 

Recon 

Third  Order  on  Recon 

11/18/99 

64  FR  62983 

First  Report  &  Order 

02/21/01 

66  FR  10965 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact:  Gregor>'  Cooke, 
Attorney.  Federal  Commimications 
Commission.  Wireline  Competition 
Bureau.  445  12th  Street.  SW., 
Washington,  DC  20554 
Phone:  202  418-2351 
Email:  gcookeOfcc.gov 

RIN:  306(>-AG50 

4096.  ENHANCED  911  SERVICES  FOR 
WIREUNE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  47  USC  151;  47  USC 
154(i):  47  USC  201;  47  USC  222;  47 
USC  251 

CFR  CKalion:  47  CFR  64.706;  47  CFR 
64.708;  47  CFR  68.2;  47  CFR  68.3;  47 
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Long-Term  Actions 


CFR  68.3(a);  47  CFR  68.228;  47  CFR 
68.308;  47  CFR  68.310 

Legal  Deadline:  None 
Abstract:  The  rules  generally  will  assist 
State  governments  in  drafting 
legislation  that  will  ensure  that  multi- 
line telephone  systems  are  compatible 
with  the  enhanced  911  network. 

Timetable: 


Action 


FR  Cite 


NPRM  10/11/94  59  FR  54878 

Next  /Vction  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Yes 

Snuiii  Entitles  Affectad:  Businesses. 
Govenunental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 

Local,  Tribal,  Federal 

Agency  Contact:  Gregory  Coolce. 
Attorney,  Federal  Communications 
Conunission.  Wireline  Competition 
Bureau.  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-2351 
Email:  gcooke@fcc.gov 

RIN:  3060-AG60 

4097.  COMPUTER  III  FURTHER 
REMAND  PROCEEDINGS:  BELL 
OPERATING  COMPANY  PROVISION 
OF  ENHANCED  SERVICES 

Priority:  Other  Significant 

Legal  Authority:  47  USC  151;  47  USC 
152;  47  USC  154;  47  USC  160;  47  USC 
161;  47  USC  202  to  205;  47  USC  251; 
47  USC  271;  47  USC  272;  47  USC  274 
to  276 

CFR  Citation:  47  CFR  51;  47  CFR  53; 
47  CFR  64 

l.egal  Deadline:  None 

Al>Stract:  On  January  30,  1998,  the  FCC 
released  a  Further  Notice  of  Proposed 
Rulemaking  (FNPRM)  proposing  to 
streamline  the  safeguards  under  which 
the  Bell  Operating  Companies  (BOCs) 
provide  inJFormation  (or  enhanced) 
services,  such  as  voice  mail  and 
electronic  messaging.  The  FCC  sought 
comment  on  tentative  conclusions 
relating  to  nonstructural  safeguards. 
Comparably  Efficient  Interconnection 
(CEI)  plans,  and  network  information 
disclosure  rules,  among  other  things. 
Finally,  the  FNPRM  sought  to  build  a 
record  on  which  to  respond  to  a  partial 
remand  of  certain  orders  by  the  Court 
of  Appeals  for  the  Ninth  Circuit.  On 


February  25,  1999,  the  Commission 
adopted  a  Report  and  Order  which 
streamlined  the  Commission's  CEI  and 
network  information  disclosure  rules. 
Although  the  BOCs  must  continue  to 
comply  with  their  CEI  obligations,  they 
are  no  longer  required  to  obtain  pre- 
approval  of  their  CEI  plans  and 
amendments  from  the  Commission 
before  initiating  or  altering  an  intra- 
LATA  information  service.  Instead,  the 
Commission  requires  the  BOCs  to  post 
their  CEI  plans  on  their  publicly 
accessible  Internet  sites,  and  to  notify 
the  Common  Carrier  Bureau  upon  such 
posting.  The  Commission  removed  the 
network  information  disclosure  rules 
set  forth  in  the  Computer  11  and 
Computer  III  proceedings,  with  the 
narrow  exception  of  the  Computer  II 
rules  that  require  carriers  to  disclose 
changes  that  could  affect  how  customer 
premises  equipment  (CPE)  is  attached 
to  the  network.  On  March  7,  2001,  the 
FCC  released  a  Public  Notice  requesting 
further  comment  on  the  outstanding 
issues  discussed  in  its  January  30,  1998 
FNPRM. 

Because  the  issues  in  this  FNPRM 
overlap  with  certain  issues  that  the 
Commission  is  now  considering  in  a 
separate  docket  regarding  broadband 
services,  the  Commission  has 
incorporated  the  FNPRM  into  the 
broadband  proceeding  insofar  as  the 
FNPRM  relates  to  the  BOCs'  obligations 
to  promote  access  to  their  networks 
with  respect  to  broadband  services.  The 
broadband  proceeding  is  entitled, 
"Appropriate  Framework  for  Broadband 
Access  to  the  Internet  Over  Wireline 
Facilities;  Universal  Service  Obligations 
of  Broadband  Providers."  CC  Docket 
No.  02-33,  NPRM,  FCC  02-42  (rel.  Feb. 
15,  2002). 

Timelabla: 


Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street, 
SW,  Washington,  DC  20554 
Phone:  202  418-2941 
Fax:  202  418-1413 

RIN:  3060-AG72 

4098.  DETARIFFING  OF  COMPETITIVE 
LOCAL  EXCHANGE  CARRIERS' 
INTERSTATE  EXCHANGE  ACCESS 
SERVICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  47  USC  151  to  154; 
47  USC  160;  47  USC  201  to  205 

CFR  Citation:  47  CFR  61.26 

l.egai  Deadline:  None 

AtMtract:  In  an  Order  released  on  April 
27,  2001,  the  Commission  addressed  a 
number  of  interrelated  issues 
concerning  charges  for  interstate 
switched  access  services  provided  by 
competitive  local  exchange  carriers 
(CLECs)  and  the  obligations  of 
interexchange  carriers  to  exchange 
access  traffic  with  CLECs.  The  Order 
seeks  to  ensure  that  CLEC  access 
charges  are  just  and  reasonable,  to 
reduce  regulatory  arbitrage 
opportimities,  and  to  avoid  disrupting 
the  development  of  competition  in  the 
local  telecommunications  market. 

In  an  attached  Further  Notice  of 
Proposed  Rulemaking,  the  Conunission 
sought  comment  on  whether  tariffed 
CLEC-provided  access  service  for  toll 
free,  or  "8YY,"  numbers  should  be 
afforded  different  treatment  than  CLEC 
tariffed  switched  access  traffic 
generally. 

Timetable: 


Action 


FR  cite 


FNPRM  02/26«8  63  FR  9749 

R40  03/24/99  64  FR  14141 

PuWiC  Notice  03/15/01    66  FR  15064 

NPRM  02J^Sm^  67  FR  9232 

NPRM  Comment  04/15/02 

Penod  End 

RepJy  Comment  07/01/02 

Period  End 
Next  Action  Undetemfiined 

Regulatory  FlexitHllty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Jack  Yachbes, 
Attorney  Advisor,  Federal 


Action 


FR  Cite 


NPRM 
FNPRM 
Put>lic  Notice 
Order 
FNPRM 


07/17/97 
09/22/99 
06/26/00 
05/21/01 
05/21/01 


62  FR  38244 

64  FR  51280 

65  FR  39335 

66  FR  27892 
66  FR  27927 


Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Tamara  Preiss,  Chief. 
Pricing  Policy  Division.  Federal 
Commimications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street, 
SW..  Washington.  DC  20554 
Phone:  202  418-1530 
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Long-Term  Actions 


Email:  tpreiss@fcc.gov 
RIN:  306Q-AG73 


4099.  PERFORMANCE 
MEASUREMENTS  AND  REPORTING 
REQUIREMENTS  FOR  OPERATIONS 
SUPPORT  SYSTEMS, 
INTERCONNECTION,  OPERATOR 
SERVICES,  AND  DIRECTORY 
ASSISTANCE 

Priority:  Other  Significant 

Legal  Authority:  47  USC  151;  47  USC 
152;  47  USC  154;  47  USC  201;  47  USC 
202;  47  USC  251;  47  USC  303 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  On  April  17. 1998.  the  FCC 
released  an  NPRM  seeking  comment  on 
a  set  of  model  i>erformance 
measurements  and  reporting 
requirements  for  operations  support 
systems,  interconnection,  and  access  to 
operator  services  and  to  directory 
assistance. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  04/17/98  63  FR  27021 

NPRM  (To  Terminate    11/19/01   66iT«  59759 

Proceeding) 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemment  Levels  Affected:  None 

Agency  Contact:  Jessica  Rosenworcel. 
Attorney  Advisor.  Federal 
Commtmications  Commission,  Wireline 
Competition  Bureau.  445  12th  Street. 
SW..  Washington,  DC  20554 
Phone:  202  418-2764 
Fax:  202  418-1413 

Jodie  Donovan-May,  Attorney  Advisor, 
Federal  Communications  Commission, 
Wireline  Competition  Bureau.  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-1580 
Fax:202  418-1413 

RIN:  3060-AHOO 

4100.  DEPLOYMENT  OF  WIREUNE 
SERVICES  OFFERING  ADVANCED 
TELECOMMUNICATIONS  CAPABILITY 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Autliority:  47  USC  151;  47  USC 
152;  47  USC  153;  47  USC  154;  47  USC 
157;  47  USC  160;  47  USC  201;  47  USC 
202;  47  USC  203;  47  USC  204;  47  USC 


205;  47  USC  251;  47  USC  252;  47  USC 
253;  47  USC  254;  47  USC  256;  47  USC 
271;  47  USC  303(r) 

CFR  Citation:  47  CFR  51.5;  47  CFR 
51.230;  47  CFR  51.231;  47  CFR  51.232; 
47  CFR  51.233;  47  CFR  51.319;  47  CFR 
51.321;  47  CFR  51.323;  47  CFR  51.605; 
47  CFR  51.607 

Legal  Deadline:  None 

Abstract:  On  March  31,  1999,  the 
Conunission  released  a  First  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  (NPRM)  (Advanced 
Services  Order),  in  CC  Docket  No.  98- 
147,  adopting  several  measures  to 
enable  competitive  providers  of 
advanced  services  such  as  those  used 
to  provide  high-speed  Internet  access, 
to  deploy  new  technologies  on  a  faster, 
more  cost-effective  basis  to  consumers. 
This  order  is  intended  to  create 
marketplace  conditions  conducive  to 
the  nationwide  deployment  of 
advanced  telecommunications  services 
consistent  with  the  goals  of  section  706 
of  the  Telecommunications  Act  of  1996. 
Because  the  Commission  concluded 
that  the  record  did  not  sufficiently 
address  long-term  spectrum 
compatibility  issues,  the  Commission 
adopted  a  companion  Further  NPRM 
that  sought  comment  on  issues  related 
to  developing  long-term  standards  and 
practices  for  spectrum  compatibility 
and  management.  In  the  Further  NPRM. 
the  Commission  also  tentatively 
concluded  that  it  is  technically  feasible 
for  two  different  telecommimications 
carriers  sharing  a  single  line  to  provide 
traditional  voice  service  and  advanced 
services.  The  Further  Notice  sought 
conunent  on  the  operational,  pricing, 
legal  and  policy  ramifications  of 
mandating  such  line  sharing  at  the 
Federal  level. 

On  November  9,  1999,  the  Commission 
released  a  Second  Report  and  Order 
(Advanced  Services  Resale  Order)  in 
CC  Docket  No.  98-147,  which  addressed 
whether  the  discounted  resale 
obligation  of  section  251(c)(4)  applies 
to  incumbent  Local  Exchange  Carrier 
(LEC)  provision  of  advanced  services. 
The  Commission  determined  that 
analysis  of  section  251(c)(4)  requires  a 
fact-specific  evaluation  of  the  features 
and  characteristics  of  a  particvdar 
transaction,  and  concluded  that 
advanced  services  sold  at  retail  by 
incimibent  LECs  to  residential  and 
business  end-users  are  subject  to  the 
section  251(c)(4)  discounted  resale 
obligation,  without  regard  to  their 


classification  as  telephone  exchange 
service  or  exchange  access  service.  The 
Conmiission,  however,  reached  a 
different  result  as  to  advanced  services 
sold  to  Internet  Service  Providers  for 
inclusion  in  a  high-speed  Internet 
service  offering,  concluding  that  these 
advanced  services  are  inherently 
different  from  advanced  services  made 
available  directly  to  business  and 
residential  end-users,  and  as  such,  are 
not  subject  to  the  discounted  resale 
obligations  of  section  251(c)(4). 

On  December  9,  1999,  the  Commission 
released  a  Third  Report  and  Order  in 
CC  Docket  No.  98-147  and  Fourth 
Report  and  Order  in  CC  Docket  No.  96- 
98  (Line  Sharing  Order).  In  the  Line 
Sharing  Order,  the  Commission 
adopted  measiu^s  to  promote  the 
availability  of  competitive  broadband  . 
Digital  Subscriber  Line  (DSL)  services, 
especially  to  residential  and  small 
business  customers.  The  Third  R&D 
amended  the  Commission's  network 
unbundling  rules  to  require  incumbent 
LECs  to  provide  unbundled  access  to 
a  new  network  element,  the  high 
frequency  portion  of  the  local  loop.  ' 
This  enables  competitive  LECs  to 
comi}ete  with  inciunbent  LECs  to 
provide  DSL  services  through  telephone 
lines  that  the  competitive  L£Cs  can 
share  with  incumbent  LECs.  In 
addition,  the  Line  Sharing  Order 
adopted  spectrum  management  policies 
and  rules  to  facilitate  the  competitive 
deployment  of  advanced  services. 
These  rules  will  significantly  benefit 
the  rapid  and  efficient  deployment  of 
DSL  technologies. 

On  January  19.  2001.  the  Commission 
issued  an  Order  on  Reconsideration 
and  a  Further  Notice  of  Proposed 
Rulemaking  in  which  the  Commission 
reinforced  its  line  sharing  rules  to 
promote  availability  of  unbundled 
access  to  the  high  frequency  portion  of 
the  loop.  It  also  addressed  issues  in  a 
variety  of  petitions  for  clarification 
and/or  reconsideration  filed  in  response 
to  the  Line  Sharing  Order. 
On  December  20,  2001.  the  Conunission 
released  a  Notice  of  Proposed 
Rulemaking  in  CC  Docket  Nos.  01-338. 
96-98.  and  98-147  seeking  conunent  on 
whether,  in  light  of  changed 
circumstances,  it  shouFd  retain  the 
unbimdling  require 

TImetatile: 


Action 


FR  CM* 


NPRM 


08/24/98  63  FR  45140 
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Action 


DM* 


FR  Cite 


08/24/98  63  FR  45133 
04/30/99  64FR23229 


Onter 

R&O  and  Further 

NPRM 
Third  R&O  01/10/00  65  FR  1331 

Second  R&O  02/11/00  65  FR  6912 

Reconsideration  Order  02/06/01   66  FR  9035 

and  Further  NPRM 
NPRM  01/15/02  67  FR  1947 

Next  /Vction  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  William  Dever, 
Federal  Communications  Commission, 
Wireline  Competition  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-1580 
Fax:  202  418-1413 

RIN:  306Q-AH03 

4101.  PRESCRIBING  THE 
AUTHORIZED  RATE  OF  RETURN  FOR 
INTERSTATE  SERVICES  OF  LOCAL 
EXCHANGE  CARRIERS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  201(b);  47  USC  202  to  205; 
47  USC  218  to  220;  47  USC  303(r);  47 
USC  403 

CFR  Citation:  47  CFR  65.301 

Legal  Deadline:  None 

Aljstract:  This  Notice  initiates  a 
proceeding  to  represcribe  the 
authorized  rate  of  return  for  interstate 
access  services  provided  by  ILECs.  It 
marks  the  first  prescription  proceeding 
since  we  revised  the  rules  governing 
procedures  and  methodologies  for 
prescribing  and  enforcing  the  rate  of 
return  for  ILECs  not  subject  to  price 
cap  regulation,  and  the  first 
prescription  proceeding  since  the 
Commission  adopted  its  price  cap  rules 
for  local  exchange  carriers.  In  this 
Notice,  we  seek  comment  on  the 
methods  by  which  we  coidd  calculate 
the  ILECs'  cost  of  capital.  In  the  Notice, 
we  propose  corrections  to  errors  in  the 
codified  formulas  for  the  cost  of  debt 
and  cost  of  preferred  stock  and  seek 
comment  on  whether  this  proceeding 
warrants  a  change  in  the  low-end 
formula  adjustment  for  local  exchange 
carriers  subject  to  price  caps. 

Timetabia: 

Date        FR  Cite 


Action 


NPRM 


10/05/96  63FR55988 


Action 


Date         FR  Cite 


Long-Term  Actions 


NPRM  Comment  04/08/99 

Period  End 
Next  /tetion  Undetermined 

Regulatory  FlexMllty  Analysis 

Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Andrew  G.  Mulitz, 
Legal  Branch  Chief,  Accounting 
Safeguards  Division,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-0827 
Email:  amulitz@fcc.gov 

RIN:  3060-AH18 

4102.  LOCAL  TELEPHONE 
NETWORKS  THAT  LEGS  MUST  MAKE 
AVAILABLE  TO  COMPETITORS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  47  USC  251 

CFR  Citation:  474:FR  51  (Revision) 

Legal  Deadline:  None 

AtMtract:  This  revises  the  rules 
applicable  to  incumbent  local  exchange 
carriers  (LECs)  to  permit  competitive 
carriers  to  access  portions  of  the 
incumbent  LECs'  networks  on  an 
unbundled  basis.  Unbundling  allows 
competitors  to  lease  portions  of  the 
incumbent  LECs'  network  to  provide 
telecommunications  services.  These 
rule  changes  are  intended  to  remove 
uncertainty  regarding  the  incumbent 
LECs'  unbimdling  obligations  under  the 
Telecommunications  Act  of  1996  and 
are  expected  to  accelerate  the 
development  of  local  exchange 
competition. 

On  April  10,  2001,  the  Commission 
issued  a  Public  Notice  seeking 
comment  on  a  Joint  Petition  filed  by 
BellSouth,  SBC,  and  Verizon  asking  the 
Conunission  to  find  that  high-capacity 
loops  and  dedicated  transport  should 
not  be  subject  to  mandatory 
unbundling.  The  Commission  issued 
Public  Notices  on  April  23,  2001  and 
May  14,  2001  seeking  additional 
comment. 

Oiv  December  20,  2001,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  to  comprehensively 
consider  the  appropriate  changes,  if 
any,  to  its  unbundling  policies  in  light 
of  market  developments  and 


technological  advances.  67  Fed.  Reg. 
1947.  As  part  of  this  triennial  review, 
the  Commission  incorporated  the 
records  of  several  pending  proceedings 
on  unbundling  into  this  docket, 
including:  (1)  the  availability  of  loops, 
transport,  and  combinations  thereof;  (2) 
high-capacity  loops  and  dedicated 
transport;  (3)  local  switching;  and  (4) 
next-generation  networks. 

On  May  29,  2002,  the  Conmiission 
extended  the  reply  comment  date  of  the 
Notice  of  Proposed  Rulemaking  to  July 
17,  2002.  to  allow  all  interested  parties 
to  incorporate  their  review  and  analysis 
of  USTA  V.  FCC.  290  F.3d  415  (D.C. 
Cir.2002).  On  August  1,  2002,  the 
Commission  issued  a  Public  Notice 
seeking  conunent  on  a  Verizon 
telephone  companies'  petition  asking 
the  Commission  to  forbear  from 
applying  certain  section  271  checklist 
items  if  the  Commission  determines 
that  the  corresponding  network 
elements  no  longer  need  to  be 
unbundled.  On  August  13,  2002,  the 
Commission  issued  a  Public  Notice 
seeking  comment  on  a  petition  filed  by 
WorldCom,  Inc.  asking  the  Conunission 
to  declare  that  requesting  carriers  are 
entitled  to  access  certain  data  from 
inciunbent  LECs  at  cost-based  rates 
when  they  use  such  data  to  provide 
interexchange  and  exchange  access 
service. 


Timetabia: 


Action 

Date          FRCite 

Second  Further  NPRM  04/26/99  64  FR  20238 

Fourth  Further  NPRM 

01/14/00  65  FR  2367 

Second  En^ta  Third 

01/18/00  65  FR  2542 

R&O  and  Fourth 

Further  NPRM 

Supptemental  Order 

01/18AX)  65  FR  2542 

En-ata  Third  R&O  and 

01/18/00  65  FR  2542 

Fourth  Further 

NPRM 

Third  R&O 

01/1 8AX)  65  FR  2542 

Correction 

04/11/00  65  FR  19334 

Supplemental  Order 

06/20AX)  65  FR  38214 

Clarification 

Public  Notice 

02/01/01   66  FR  8555 

Put)»ic  Notice 

03/05/01   66  FR  18279 

Public  Notice 

04/10/01 

Public  Notice 

04/23A)1 

Put>lic  Notice 

05/14/01 

NPRM 

01/1 5A)2  67  FR  1947 

Public  Notice 

05/29A)2 

Public  Notice 

08A)1/02 

Public  Notice 

08/13«)2 

Next  Action  Undetermined 

Regulatory  FlexibHIty  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 
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Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Jeremy  Miller, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street, 
SW..  Washington,  DC  20554 
Phone:  202  418-1580 
Fax:  202  418-1413 

RIN:  3060-AH44 


4103.  2000  BIENNIAL  REGULATORY 
REVIEW  —  TELECOMMUNICATIONS 
SERVICE  QUALITY  REPORTING 
REQUIREMENTS 

Prtortty:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Legal  Authority:  47  USC  I54(i):  47  USC 
154(j);  47  USC  201(b);  47  USC  303(r); 
47  USC  403  - 

CFR  Citation:  47  CFR  32;  47  CFR 

32.11;  47  CFR  32.1220(h):  47  CFR 
32.2311(f):  47  CFR  32.2003(b);  47  CFR 
32.5280(c);  47  CFR  32.27(c);  47  CFR 
64.903(a) 

Legal  Deadline:  None 

Abstract  This  NPRM  proposes  to 
eliminate  our  current  service  quality 
reports  (ARMIS  Report  43-05  and  43- 
06)  and  replace  them  with  a  more 
consimier-oriented  report.  The  NPRM 
proposes  to  reduce  the  reporting 
categories  firam  more  than  30  to  6,  and 
addresses  the  needs  of  carriers, 
consumers,  state  public  utility  ' 

commissions,  and  other  interested 
parties. 

Timetai)le: 


Action 


FR  Cite 


NPRM  12/04/00  65  FR  75657 

Next  /Action  Undetermined 

Regulatory  FlexMllty  Analysis 
Required:  Yes 

Small  Entitiea  Affected:  Businesses 

Govamment  Levels  Affected: 

Undetermined 

Agency  Contact:  Mika  Savir,  Attorney, 
Federal  Communications  Commission, 
Wireline  Competition  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-0384 
Email:  msavir@fcc.gov 

RIN:  3060-AH72 


4104.  ACCESS  CHARGE  REFORM 
AND  UNIVERSAL  SERVICE  REFORM 

Priority:  Economically  Significant 

Legal  Auttiority:  47  USC  151;  47  USC 
154(i);  47  USC  154(j);  47  USC  201  to 
205;  47  USC  254;  47  USC  403 

CFR  Citation:  47  CFR  36;  47  CFR  54; 
47  CFR  61;  47  CFR  69 

Legal  Deadline:  None 

Abstract:  On  October  11,  2001,  the 
Commission  adopted  an  Order 

reforming  the  interstate  access  charge 
and  imiversal  service  support  system 
for  rate-of-retum  incumbent  carriers. 
The  Order  adopts  three  principal 
reforms.  First,  the  Order  modifies  the 
interstate  access  rate  structure  for  small 
carriers  tp  align  it  more  closely  with 
the  manner  in  which  costs  are  incurred. 
Second,  the  Order  removes  implicit 
support  for  universal  service  from  the 
rate  structure  and  replaces  it  with 
explicit,  portable  support.  Third,  the 
Older  permits  small  carriers  to 
continue  to  set  rates  based  on  the 
authorized  rate  of  return  of  11.25 
percent.  The  Order  became  effective  on 
January  1,  2002,  and  the  support 
mechanism  established  by  the  Order 
was  implemented  beginning  July  1, 
2002. . 

The  Commission  also  adopted  a  Fxirther 
Notice  of  Proposed  Rulemaking 
(FNPRM)  seeking  additional  comment 
on  proposals  for  incentive  regulation, 
increased  pricing  flexibility  for  rate-of- 
retum  carriers,  and  proposed  changes 
to  the  Commission's  "all-or-nothing" 
rule.  Conunents  on  the  FNPRM  were 
due  on  February  14,  2002,  and  reply 
comments  on  March  18,  2002. 

Timetable: 


4105.  2000  BIENNIAL  REGULATORY 
•REVIEW  —  COMPREHENSIVE  REVIEW 
OF  THE  ACCOUNTING 
REQUIREMENTS  AND  ARMIS 
REPORTING  REQUIREMENTS  FOR 
INCUMBENT  LOCAL  EXCHANGE 
CARRIERS;  PHASE  2  AND  PHASE  3 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  47  USC  I54(i);  47  USC 
154(j);  47  USC  161;  47  USC  201(b);  47 
USC  303(r);  47  USC  403 

CFR  Citation:  47  CFR  32.1  et  seq 

Legal  Deadline:  None 

AtMtract:  This  NPRM  seeks  comment 
on  various  measures  to  streamline  . 
existing  accounting  and  ARMIS 
reporting  requirements. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  01/25/01   66  FR  7725 

Report  and  Order  11/30/01  66  FR  59719 

FurttierNPRM  11/30/01  66  FR  59761 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  William  Scher, 
Attorney,  Federal  Communications 
Commission,  Wireline  Competition 
Bureau,  445  12th  Street,  SW., 
Washington,  DC  20554 
Phone:  202  418-7400 

MN:  3060-AH74 


Action 

Date         FR  Cite 

NPRM 

11/13/00  65  FR  67675 

NPRM  Comment 

03/14/01 

Period  End 

Public  Notice 

06/26/01   66  FR  33938 

Public  Notice 

07/26/01 

Comment  Period 

End 

R&O 

02A)6/02  67  FR  5669 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Ageitcy  Contact:  Clifford  Rand,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street 
SW,  Washington,  DC  20554 
Phone:  202  418-0803 

RIN:  3060-AH76 


4106.  STREAMUNING  PROCEDURES 
FOR  COMMON  CARRIER  TRANSFERS 
OF  COffTROL  AND  IMPLEMENTATION 
OF  FURTHER  STREAMUNING 
MEASURES  FOR  DOMESTIC  SECTION 
214  AUTHORIZATIONS 

Priority:  Substantive.  Nonsignificant 

Legal  AuttK>rity:  47  USC  152;  47  USC 
154(i):  47  USC  154(j);  47  USC  301;  47 
USC  214;  47  USC  303(r) 

CFR  Citation:  47  CFR  63.01;  47  CFR 
63.51;  47  CFR  63.52 

Legal  Deadline:  None 

Abstract:  On  July  20,  2001,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
01-150  (FCC  01-205)  (Merger 
Streamlining  NPRM).  The  Commission 
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proposes  to  streamline  application 
procedures  under  47  USC  214  for 
common  carrier  authorizations  to 
acquire  domestic  transmission  lines 
through  acquisitions  of  corporate 
control.  The  Commission  requests 
comments  on  the  criteria  it  should 
adopt  for  deciding  which  applications 
would  require  httle  scrutiny  to 
determine  that  they  would  serve  the 
public  interests. 

On  March  14,  2002,  the  Conunission 
adopted  rules  to  streamline  the  review 
of  applications  for  section  214 
authorization  to  transfer  control  of 
domestic  transmission  liens.  The 
streamlining  procedures  allow  domestic 
telecommunications  carriers  to  qualify 
for  expedited  review  of  their  merger 
applications,  thus  eliminating 
unnecessary  regulatory  burdens  on 
carriers  while  increasing  the  efficiency 
and  transparency  of  the  FCC  review 
process. 


Action 


FR  cn* 


NPRM  Oe/09/01   66  FR  41823 

R&O  04/17/02  67  FR  18827 

Next  Action  Undetermined 

Regulatory  Flaxibiiity  Analysis 
Rsquirsd:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Henry  L.  Thaggert  III, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street, 
SW.,  Washington,  DC  20554 
Phone:  202  418-7941 
Fax:  202  418-1413 
Email:  hthaggei^cc.gov 

RIN:  3060-AH7g 

4107.  NUMBERING  RESOURCE 
OPTIMIZATION 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  201  et  seq.;  47  USC  251(e) 

CFR  Citation:  Not  Yet  Determined 

l.agal  Deadline:  None 

Abstract:  In  1999.  the  Commission 
released  the  Niunbering  Resource 
Optimization  Notice  of  Proposed 
Rulemaking  (Notice)  in  CC  Docket  99- 
200.  The  Notice  examined  and  sought 
comment  on  several  administrative  and 


technical  measures  aimed  at  improving 
the  efficiency  with  which 
telecommunications  numbering 
resources  are  used  and  allocated.  It 
incorporated  input  from  the  North 
American  Numbering  Coimcil  (NANC), 
a  federal  advisory  committee,  which 
advises  the  Commission  on  issues 
related  to  number  administration. 

In  the  Numbering  Resource 
Optimization  First  Report  and  Order 
and  Furthw  Notice  of  Proposed 
Rulemaking  (NRO  First  Report  and 
Order),  released  on  March  31,  2000,  the- 
Commission  adopted  a  mandatory 
utilization  data  reporting  requirement, 
a  uniform  set  of  categories  of  niunbers 
for  which  carriers  must  report  their 
utilization,  and  a  utilization  threshold 
framework  to  increase  carrier 
accountability  and  incentives  to  use 
numbers  efficiently.  In  addition,  the 
Commission  adopted  a  single  system 
for  allocating  numbers  in  blocks  of  one 
thousand,  rather  than  ten  thousand, 
wherever  possible,  and  established  a 
plan  for  national  rollout  of  thousands- 
block  number  pooling.  The  Commission 
also  adopted  numbering  resource 
reclamation  requirements  to  ensure  that 
unused  numbers  are  returned  to  the 
North  American  Numbering  Plan 
(NANP)  inventory  for  assigimient  to 
other  carriers.  Also,  to  encourage  better 
management  of  numbering  resources, 
carriers  are  required,  to  the  extent 
possible,  to  first  assign  numbering 
resources  within  thousands  blocks  (a 
form  of  sequential  nimibering). 

In  the  NRO  Second  Report  and  Order, 
the  Commission  adopted  a  measure  that 
requires  all  carriers  to  use  at  least  60% 
of  their  numbering  resources  before 
they  may  get  additional  numbers  in  a 
particular  area.  That  60%  utilization 
threshold  increases  to  75%  over  the 
next  three  years.  The  Commission  also 
established  a  five-year  term  for  the 
national  Pooling  Administrator  and  an 
auditing  program  to  verify  carrier 
compliance  with  the  Commission's 
rules.  Furthermore,  the  Commission 
addressed  several  issues  raised  in  the 
Notice,  concerning  area  code  relief. 
Specifically,  the  Commission  declined 
to  amend  the  existing  federal  rules  for 
area  code  relief  or  specify  any  new 
federal  guidelines  for  the 
implementation  of  area  code  relief.  The 
Commission  also  declined  to  state  a 
preference  for  either  all-services 
overlays  or  geographic  splits  as  a 
method  of  area  code  relief.  Regarding 
mandatory  nationwide  ten-digit  dialing, 


the  Commission  declined  to  adopt  this 
measure  at  the  present  time. 
Furthermore,  the  Commission  declined 
to  mandate  nationwide  expansion  of 
the  "D  digit"  (the  "N"  of  an  NXX  or 
central  office  code)  to  include  0  or  1, 
or  to  grant  state  commissions  the 
authority  to  implement  the  expansion 
of  the  D  digit  as  a  numbering  resource 
optimization  measure  at  the  present 
time. 

In  the  NRO  Third  Report  and  Order, 
the  Commission  addressed  national 
thousands-block  number  pooling 
administration  issues,  including 
declining  to  alter  the  implementation 
date  for  covered  CMRS  carriers  to 
participate  in  pooling.  The  Conunission 
also  addressed  federal  cost  recovery  for 
national  thousands-block  nimiber 
pooling,  and  continued  to  require  states 
to  establish  cost  recovery  mechanisms 
for  costs  inciirred  by  carriers 
participating  in  pooling  trials.  The 
Conunission  reaffirmed  the  Months-to- 
Exhaust  (MTE)  requirement  for  carriers. 
The  Commission  declined  to  lower  the 
utilization  threshold  established  in  the 
Second  Report  and  Order,  and  declined 
to  exempt  pooling  carriers  from  the 
utilization  threshold.  The  Commission 
also  established  a  safety  valve 
mechanism  to  allow  carriers  that  do  not 
meet  the  utilization  threshold  in  a 
given  rate  center  to  obtain  additional 
numbering  resources. 

In  the  NRO  Third  Report  and  Order, 
the  Commission  lifted  the  ban  on 
technology  specific  overlays  (TSOs), 
and  delegated  authority  to  the  Common 
Carrier  Bureau,  in  consultation  with  the 
Wireless  Telecommunications  Bureau, 
to  resolve  any  such  petitions. 
Furthermore,  the  Commission  found 
that  carriers  who  violate  our  numbering 
requirements,  or  fail  to  cooperate  with 
an  auditor  conducting  either  a  "for 
cause"  or  random  audit,  should  be 
denied  numbering  resources  in  certain 
instances.  The  Commission  also 
reaffirmed  the  180-day  reservation 
period,  declined  to  impose  fees  to 
extend  the  reservation  period,  and 
found  that  state  commissions  should  be 
allowed  password-protected  access  to 
the  NANPA  database  for  data 
pertaining  to  NPAs  located  within  their 
state. 

The  measures  adopted  in  the  NRO 
orders  will  allow  ihe  Commission  to 
monitor  more  closely  the  way 
numbering  resources  are  used  within 
the  NANP,  and  will  promote  more 
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efficient  allocation  and  use  of  NANP 
resources  by  tying  a  carrier's  ability  to 
obtain  numbering  resources  more 
closely  to  its  actual  need  for  numbers 
to  serve  its  customers.  These  measures 
are  designed  to  create  national 
standards  to  optimize  the  use  of 
numbering  resources  by:  (1)  minimizing 
the  negative  impact  on  consumers  of 
premature  area  code  exhausts;  (2) 
ensuring  sufficient  access  to  numbering 
resources  for  all  service  providers  to 
enter  into  or  to  compete  in 
telecommimications  markets;  (3) 
avoiding  premature  exhaust  of  the 
NANP;  (4)  extending  the  life  of  the 
NANP;  (5)  imposing  the  least  societal 
cost  possible,  and  ensuring  competitive 
neutrality,  while  obtaining  the  highest 
benefit;  (6)  ensuring  that  no  class  of 
carrier  or  consumer  is  unduly  favored 
or  disfavored  by  the  Commission's 
optimization  efforts;  and  (7)  minimizing 
the  incentives  for  carriers  to  build  and 
carry  excessively  large  inventories  of 
numbers. 

In  NRO  Third  Order  on  Recon  in  CC 
Docket  No.  99-200,  Third  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  99-200  and  Second  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No,  95-116.  the  Commission 
reconsidered  its  findings  in  the  NRO 
Third  Report  and  Order  regarding  the 
local  Number  portabiUty  (LNP)  and 
thousands-block  number  pooling 
requirements  for  carriers  in  the  top  100 
Metropolitan  Statistical  areas  (MSAs). 
Specifically,  the  Commission  reversed 
its  clarification  that  those  requirements 
extend  to  all  carriers  in  the  largest  100 
MSAs,  regardless  of  whether  they  have 
received  a  request  from  another  carrier 
to  provide  LNP.  The  Conunission  also 
sought  comment  on  whether  the 
Commission  should  again  extend  the 
LNP  requirements  to  all  carriers  in  the 
largest  100  MSAs,  regardless  of  whether 
they  receive  a  request  to  provide  LNP. 
The  Commission  also  sought  conmient 
on  whether  all  carriers  in  the  top  100 
MSAs  should  be  required  to  participate 
in  thousands-block  nimiber  pooling, 
regardless  of  whether  they  are  required 
to  be  LNP  capable.  In  addition,  the 
Commission  sought  comment  on 
whether  all  MSAs  included  in 
Combined  Metropolitan  Statistical 
Areas  (CMSAs)  on  the  Census  Bureau's 
list  of  the  largest  100  MSAs  should  be 
included  on  the  Commission's  list  of 
the  top  100  MSAs. 


Action 


Dele         FR  CM* 


NPRM 


R&O  and  Fuither 

NPRM 
Second  R&O  and 

Second  Further 

NPRM 
ThirdR&Oafxl  02/12/02  67FR643 

Secorxl  Order  on 

Recon 
3rd O on  Recon* 3rd    04A)5/02  67FR 16347 

FNPRM 
Next  Action  Undetermined 

Regulatory  Flexlt>illty  Analysis 
Required:  Yes 

Smali  Entities  Affectad:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Ljevels  Affected: 

Undetermined 

Agency  Contact:  Sanford  Williams, 

Attorney,  Federal  Commimications 

Commission,  445  12th  Street  SW, 

Washington,  DC  20554 

Phone:  202  418-1508 

RIN:  306O-AH80 

4108.  PERFORMANCE 
MEASUREMENTS  AND  STANDARDS 
FOR  UNBUNDLED  NETWORK 
ELEMENTS  AND  INTERCONNECTION 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Autfiorlty:  47  USC  151, 152;  47 
USC  154(i),  201;  47  USC  202.  206-209; 
47  USC  251,  253;  47  USC  503.504,706 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  On  November  8,  2001.  the 
Commission  opened  a  rulemaking  to 
consider  whether  it  should  adopt  a 
modest  group  of  national  performance 
measurements  and  standards  for 
evaluating  the  provision  of  imbimdled 
network  elements  by  Incumbent  Local 
Exchange  Carriers. 

Timetat)le: 


Commission.  Wireline  Competition 
Bureau.  445  12th  Street  SW, 
Washington,  DC  20554 
Phone:  202  418-7827 
Fax:  202  418-1413 
Email:  uonyeijedfcc.gov 

RIN:  3060-AIOO 


06/17/99  64  FR  32471 


06/16/00  65  FR  37703 
02/06/01   66  FR  9528 


4109.  PERFORMANCE 
MEASUREMENTS  AND  STANDARDS 
FOR  INTERSTATE  SPECIAL  ACCESS 
SERVICES 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  imdetermined. 

Unfunded  Mandates:  Undetermined 

Legal  Authority:  47  USC  lOi,  152;  47 
USC  154(i);  47  USC  201,  202;  47  USC 
206  to  209,  251;  47  USC  272,  503 

CFR  Citation:  Not  Yet  Determined 

l.egal  Deadline:  None 

Abstract:  On  November  16,  2001,  the 
Commission  opened  a  rulemaking  to 
consider  whether  it  should  adopt 
national  performance  measurements, 
standards,  and  penalties  for  the 
provision  of  interstate  special  access 
services- 
Timetable: 


Action 


Dete 


FR  Cite 


NPRM  11/30^)1   66  FR  59759 

Next  Action  Undetenntned 

Regulatory  FlexMilty  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Uzoma  Onyeije, 
Attorney.  Federal  Communications 


Action 


FR  CHi 


NPRM  12/10/01   66  FR  63651 

Next  /Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Uzoma  Onyeije. 
Attorney,  Federal  Commimications 
Commission,  Wireline  Competition 
Bureau,  445  12th  Street  SW, 
Washington.  DC  20554 
Phone:  202  418-7827 
Fax:  202  418-1413 
Email:  uonyeijedfcc.gov 

RIN:  3060-AIOl 

4110.  CUSTOMER  PREMISES 

EQUIPMENT/ENHANCED  SERVICES 

BUNDUNG  RESTRICTIONS  IN 

COMPUTER  II 

Priority:  Substantive.  Nonsignificant. 

Major  status  under  5  USC  801  is 

undetermined. 

Legal  Auttiorlty:  47  USC  151, 152;  47 
USC  154,  160;  47  USC  161.  201  to  205; 
47  USC  215.  218;  47  USC  220.  303(r) 

CFR  Citation:  47  CFR  64.702(e) 


Ljegal  Deadline:  None 
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Abstract:  This  further  notice  of 
proposed  rulemaking  examines  the 
need  for  certain  restrictions  on  a 
common  carrier's  abihty  to  bundle 
customer  premises  equipment  (CPE), 
enhanced  services,  and  regulated 
telecommunications  services. 


Thnetabla; 
Action 


Dat* 


FR  Cit* 


FNPRM  10A)9/98  63  FR  56892 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysia 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 


Federal  Communications  Commission  (FCC) 
Wireline  Competition  Bureau 


4111.  1998  BIENNIAL  REGULATORY 
REVIEW  —  REVIEW  OF  ACCOUNTING 
AND  COST  ALLOCATION 
REQUIREMENTS 

Priority:  Other  Significant 

Legal  Authority:  47  USC  151;  47  USC 
152:  47  USC  154;  47  USC  161;  47  USC 
220 

CFR  Citation:  47  CFR  32.11;  47  CFR 
32.16;  47  CFR  32.2000(b);  47  CFR 
32.2114;  47  CFR  32.2115:  47  CFR 
32.2116;  47  CFR  32.5280;  47  CFR 
32.6114;  47  CFR  32.6115;  47  CFR 
32.6116;  47  CFR  64.903;  47  CFR  64.904 

Legal  Deadline:  None 

Abstract:  This  Report  and  Order 
modifies  the  FCC's  cost  allocation  and 
accounting  rules  as  part  of  the  biennial 
regulatory  review  process.  Specifically, 
it  (1)  raises  the  threshold  significantly 
for  Class  A  accountings,  thus  allowing 
mid-sized  carriers  currently  required  to 
use  Class  A  accounts  to  use  the  more 
streamlined  Class  B  accounts;  (2) 
establishes  less  burdensome  cost 
allocation  manual  (CAM)  procedures 
for  the  mid-sized  incumbent  local 
exchange  carriers  (LECs)  and  reduces 
the  fiwjuency  with  which  independent 
audits  of  the  cost  allocations  are 
required;  and  (3)  makes  several  changes 
to  the  uniform  .system  of  accounts  to 
reduce  accounting  requirements  and  to 
eliminate  or  consolidate  accounts. 


Action 


FR  CM* 


06/17/98  63  FR  45206 
091^04/98 


06/30/99  64  FR  50002 


NPRM 

NPRM  Comment 

Period  End 
Report  &  Order 

Regulatory  FlexU>illty  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 


Agency  Contact:  Timothy  Peterson, 
Federal  Communications  Commission, 
Wireline  Competition  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554 
Phone:  202  418-1575 

Clifford  Rand.  Federal  Communications 
Commission,  Wireline  Competition 
Bureau.  445  12th  Street  SW, 
Washington,  DC  20554 
Phone:  202  418-0803 

RIN:  3060-AG98 


4112.  1998  BIENNIAL  REGULATORY 
REVIEW  —  REVIEW  OF  ARMIS 
REPORTING  REQUIREMENTS 

Priority:  Other  Significant.  Major  under 
5  USC  801. 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  161;  47  USC  201;  47  USC 
202;  47  USC  203;  47  USC  204;  47  USC 
205;  47  USC  215;  47  USC  218;  47  USC 
219;  47  USC  220;  47  USC  403 

CFR  Citation:  47  CFR  43.21 

Legal  Deadline:  None 

Abstract:  This  Report  and  Order 
reduces  reporting  requirements  for 
incumbent  local  exchange  carriers  with 
annual  operating  revenues  in  excess  of 
the  annual  indexed  revenue  threshold. 
These  modifications  are  designed  to 
minimize  the  reporting  burden  on 
carriers,  improve  the  quality  and  use 
of  the  reported  financial  and  operating 
data,  and  reduce  the  costs  of  collection. 
verification,  and  distribution  of  the 
data. 

Timatabte: 


Action 


FR  CM* 


07/17/96  63  FR  44220 
09/04/98 


NPRM 

NPRM  Comment 

Penod  End 
Report&Order  06/30/99 

Regulatory  Flexibility  Analysis 
Required:  No 


Long-Term  Actions 


Agency  Contact:  Jack  Yachbes, 
Attorney  Advisor.  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street. 
SW.  Washington.  DC  20554 
Phone:  202  418-2941 
Fax:  202  418-1413 


RIN:  306O-AI03 


Completed  Actions 


Small  Entities  Affected:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Mika  Savir.  Attorney. 
Federal  Communications  Commission. 
Wireline  Competition  Bureau,  445  12th 
Street.  SW..  Washington,  DC  20554 
Phone:  202  418-0384 
Email:  msavir@fcc.gov 

RIN:  306(>-AG99 

4113. 1998  BIENNIAL  REGULATORY 
REVIEW  —  REVIEW  OF 
DEPRECIATION  REQUIREMENTS  FOR 
INCUMBENT  LOCAL  EXCHANGE 
CARRIERS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  47  USC  151;  47  USC 
154;  47  USC  161;  47  USC  201  to  205; 
47  USC  215;  47  USC  218;  47  USC 
220(h);  47  USC  403 

CFR  Citation:  47  CFR  32.2000;  47  CFR 

43.43 

Legal  Deadline:  None 

Abstract:  In  the  Report  and  Order  we 
streamline  further  our  depreciation 
prescription  process  by  permitting 
summary  filings  and  eliminating  the 
prescription  of  depreciation  rates  for 
incumbent  local  exchange  carriers. 
provided  that  the  carrier  uses 
depreciation  factors  that  are  within  the 
ranges  adopted  by  the  Commission; 
expanding  the  prescribed  range  for  the 
digital  switching  plant  account;  and 
eliminating  theoretical  reserve  studies 
for  mid-sized  carriers.  We  also  set  forth 
conditions  pursuant  to  which  a  waiver 
from  the  Commission's  depreciation 
prescription  process  may  be 
appropriate.  In  the  Memorandum 
Opinion  and  Order,  we  deny  United 
States  Telephone  Association's  petition 
for  forbearance  of  our  depreciation 
prescription  process.  We  find  that  the 
petition  did  not  meet  the  three-prong 
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FCC— Wireline  Competition  Bureau 


Completed  Actions 


forbearance  test  \mder  section  10  of  the 
Act  (47  U.S.C.  section  160). 

In  the  Second  Report  and  Order,  we 
declined  to  adopt  a  proposal  to  relieve 
carriers  of  our  depreciation 
requirements  where  carriers  elect  an 
above-the-line  accounting  treatment  of 
the  regulatory-to-financid  book 
differential. 

Timatabte: 


Action 


Date 


FR  Cite 


10^14/98  63  FR  56900 
12/08/98 

04/03/00  65  FR  19725 
04/10/00  65  FR  18926 
02/09/01   66  FR  9681 


NPRM 

NPRM  Ckxnment 

Period  End 
FNPRM 

R&OandMO&O 
Second  Report  and 

Oder 

Regulatory  FtexibHIty  Analysis 
Required:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Andrew  G.  Mulitz, 
Legal  Branch  Chief,  Accounting 
Safeguards  Division.  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street, 
SW.,  Washington.  DC  20554 
Phone:  202  418-0827 
Email:  amulitz@fcc.gov 

RIN:  3060-AH20 

4114.  COMPREHENSIVE  REVIEW  OF 
ACCOUNTING  REQUIREMENTS  AND 
ARMIS  REPORTING  REQUIREMENTS, 
PHASE  1 

Priority:  Other  Significant 

Legal  Authority:  47  USC  151:  47  USC 

154:  47  USC  161;  47  USC  22C 

CFR  Citation:  47  CFR  32.13;  47  CFR 
32.25:  47  CFR  32.27;  47  CFR  32.903; 


47  CFR  32.904;  47  CFR  32.2002;  47 
CFR  32.2003;  47  CFR  32.5999 

Legal  Deadline:  None 

Abstract:  This  Report  and  Order 
streamlines  the  FCC's  accounting  and 
reporting  requirements  by  (1) 
eliminating  the  USOA  expense  matrix; 
(2)  reducing  audit  burdens  on 
incumbent  local  exchange  carriers;  (3) 
adopting  a  de  minimis  exception  to  the 
affiliate  transactions  rules;  (4) 
eliminating  other  accounting 
requirements;  and  (5)  streamlining 
reporting  requirements  in  the  ARMIS 
43-02  USOA  Report. 

Timetabte: 


Action 


FR  Cite 


07/14/99  64  FR  44877 
09/09/99 

03/28/00  65  FR  16328 


NPRM 

NPRM  Comment 

Period  End 
Report  and  Order 

Regulatory  Ftexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemment  Levels  Affected:  None 

Agency  Contact:  Mika  Savir,  Attorney, 
Federal  Commimications  Commission, 
Wireline  Competition  Bureau,  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-0384 
Email:  msavir@fcc.gov 

RIN:  3060-AH43 


4115.  COMPREHENSIVE  REVIEW  OF 
THE  ACCOUNTING  REQUIREMENTS    . 
AND  ARMIS  REPORTING 
REQUIREMENTS  FOR  INCUMBENT 
LOCAL  EXCHANGE  CARRIERS; 
PHASE  1 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  47  USC  isi;  47  USC 
154;  47  USC  201  to  205;  47  USC  215; 
47  USC  218  to  220 

CFR  Citation:  47  CFR  32.13;  47  CFR 
32.25;  47  CFR  32.27;  47  CFR  32.2002; 
47  CFR  32.2003:  47  CFR  32.5999;  47 
CFR  64.903;  47  CFR  64.904 

Ijegal  Deadline:  None 

Alwtract:  This  Report  and  Order 
eliminates  the  expense  matrix  filing 
requirement  in  Section  32.5999(f)  of  the 
Commission's  rules.  47  CFR  Section 
32.5999(f).  and  eliminates  or 
streamlines  several  other  accounting 
requirements.  In  addition,  this  Report 
and  Order  eliminates  several  tables  and 
reporting  items  from  our  ARMIS  report 
43-02. 

Timetabte: 


Action 


Date 


FR  Cite 


08/18/99  64  FR  44877 
10/02AX)  65  FR  58661 


NPRM 

Report  and  Order 

Regulatory  Ftexibility  Analyste 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact  Timothy  Peterson. 
Federal  Communications  Commission, 
Wireline  Competition  Bureau.  445  12th 
Street.  SW..  Washington.  DC  20554 
Phone:  202  418-1575 

RIN:  3060-AH77 

[FR  Doc.  02-25202  Filed  12-06-02;  8:45  am] 
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FEDERAL  DEPOSd  INSURANCE 
CORPORATION 

12  CFR  Ch.  Ill 

Semiannual  Agenda  of  Regulations 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is  hereby 
publishing  items  for  the  fall  2002 
Unified  Agenda  of  Regulatory  and 
Deregulatory  Actions.  The  agenda 
contains  information  about  FDIC's 
current  and  projected  rulemakings, 
existing  regulations  under  review,  and 
completed  riUemakings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  identified  under  regulations 
listed  in  the  agenda.  Unless  otherwise 
noted,  the  address  for  all  FDIC  staff 


identified  in  the  agenda  is  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION:  Twice 
each  year,  the  FDIC  publishes  an  agenda 
of  regulations  to  inform  the  pnblic  of  its 
regiUatory  actions  and  to  enhance 
public  participation  in  the  rulemaking 
process.  Publication  of  the  agenda  is  in 
accordance  with  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  FDIC  amends  its  regulations  imder 
the  general  ndemaking  authority 
prescribed  in  section  9  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1819) 
and  under  specific  authority  granted  by 
the  Act  and  other  statutes. 

A  number  of  the  actions  identified  in 
this  agenda  have  been  developed  to 
implement  provisions  of  the  Gramm- 
Leach-Bliley  Act,  or  to  implement  other 
recent  statutory  mandates.  Many  of  the 
FDIC's  regulatory  actions  are 


coordinated  with  other  Federal 
regulators,  primarily  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRS),  and  the  Office  of 
Thrift  Supervision  (OTS).  In  some  cases, 
the  FDIC  also  coordinates  with  the 
National  Credit  Union  Administration 
(NCUA). 

Interested  persons  may  petition  the 
FDIC  for  the  issuance,  amendment,  or 
repeal  of  any  regulation  by  submitting  a 
written  petition  to  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  Washington,  DC  20429. 
Petitioners  shoidd  include  complete  and 
concise  statements  of  their  interest  in 
the  subject  matter  and  reasons  why  the 
petitions  shoiUd  be  granted. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 


Federal  Deposit  Insurance  Corporation — Prerule  Stage 

Sequence 
Numt>er 

TMe 

Regulation 

Identification 

Numtwr 

41  IS 

1?  CFR  ^7  Avtnvtmfttiiii — AR,s*5fsn>en1  B*?ft               

3064-AB46 

Federal  Deposit  Insurance  Corporation — Proposed  Rule  Stage 


Sequence 
Number 


4117 
4118 
4119 
4120 
4121 
4122 

4123 


Title 


12  CFR  334  Fair  Credtl  Reporting  Ad  Regulations  

12  CFR  342  Brokers  and  Dealers  - 

12  CFR  330  Deposit  Insurance  Coverage 

12  CFR  325  Simplified  Capital  Frameworit  for  Noncomplex  Finarwial  Instituliorts 

12  CFR  303  lnsurarK»  of  State  Banks  Chartered  as  Limited  Liat)ility  Companies  

12  CFR  330  Deposit  Insurance  Regulations;  Living  Tnjst  Accounts;  Depository  Institutton  Checks;  Deposit  Insur- 

aiKe  Pamphlet 

12  CFR  303  Filing  Procedures  


Regulatkx) 

Identifk^tion 

Number 


3064-AC35 
3064-AC42 
3064-AC43 
3064-AC44 
3064-AC53 

3064-AC54 
3064-AC55 


Federal  Deposit  Insurance  Corporation — Final  Rule  Stage 


Sequence 

Number 


4124 
4125 
4126 
4127 


Title 


12  CFR  342  Qualification  Requirements  for  the  Recommertd^tion  or  Sale  of  Certain  Securities 

12  CFR  366  Minimum  Standards  of  Integrity  and  Fitness  for  an  FDIC  Contractor  (SacUon  610  Review) 
12  CFR  325  Risk-Based  Capilal  Guidelines:  Market  Risk  Measure;  Securities  B6m>«ving  Transactk)ns  ... 
12  CFR  303  Filing  Procedures  arid  Delegations  of  Authority  


Regulatkxi 

Identifwatkxi 

Numtier 


3064-AB85 
3C64-AC29 
3064-AC46 
3064-AC51 
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FDIC 


Federal  Deposit  Insurance  Corporation — Long-Term  Actions 


Sequerx:e 
Number 


4128 


TWe 


12  CFR  345  Community  Reinvestment  Act  Regulations  (Section  610  Review) 


Regulatkxi 

ldentificatk)n 

Number 


3064-AC50 


Federal  Deposit  Insurance  Corporation— Completed  Actions 


Sequence 
Number 


4129 
4130 
4131 
4132 


Title 


12  CFR  360  Payment  of  Post-Insolvency  Interest  in  Receiverships  With  Surplus  Funds ..y. 

12  CFR  325  Risk-Based  Capital  Standards:  Claims  on  Securities  Finns 

12  CFR  369  Prohibitkjn  Against  Use  of  Interstate  Branches  Primarily  For  Deposit  Productton 
12  CFR  313  Procedures  for  Corporate  Debt  Collectk>n 


'Regi^atkm 

Identification 

Number 


3064- AB92 
3064-AC17 
3064-AC36 
3064-AC4b 


Federal  Deposit  Insui^nce  Corporation  (FDIC) 


Prerule  Stage 


4116.  ASSESSMENTS-ASSESSMENT 

BASE 

Priority:  Substantive,  Nonsignificant 

l.egai  Auttwrity:  12  USC  1441;  12  USC 

1817  to  1819 

CFR  Citation:  12  CFR  327 

l.egal  Deadline:  None 

AtMtract:  In  1994,  the  FDIC  sought 
comment  on  a  proposal  to  revise  the 
assessment  base  used  by  insured 
institutions  to  determine  the  premium 
paid  for  deposit  insurance.  That 
initiative  did  not  lead  to  a  proposed 


rule.  Instead,  the  FDIC  plans  to  revisit 
the  issue  with  a  new  advanced  notice 
of  proposed  rulemaking  on  alternative 
options  for  the  deposit  component  of 
the  assessment  base  and  on  options 
regarding  the  float  deduction  and  use 
of  average  daily  deposit  balances. 

Timetable: 


Action 


FR  cue 


ANPRM 
ANPRM  Comment 

Period  End 
Second  ANPRM 


10/05/94  59  FR  50710 
02/02/95 

11/O0A)2 


Federal  Deposit  insurance  Corporation  (FDIC) 


4117.  FAIR  CREDIT  REPORTING  ACT 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

ijagal  AuttK>rity:  15  USC  168ls;  12  USC 
1819(a)(Tenth) 

CFR  Citation:  12  CFR  334 

l.agal  Deadline:  None 

Abstract:  Section  506  of  the  Gramm- 
Leach-Bliley  Act  requires  bank 
regulators  and  FTC  to  publish  FCRA 
regulations  to  implement  the  Fair 
Credit  Reporting  Act.  Due  to  comments 
received  from  a  joint  notice  of  proposed 
rulemaking,  dated  October  20,  2000,  it 
is  anticipated  that  the  agencies  will 
issue  a  new  proposed  rulemaking  for 
public  comment 


Timetable: 


Action 


FR  cue 


NPRM 

NPRM  Comnr)ent 

Period  End 
Second  NPRM 


10/20/00  65  FR  63120 
12/04/00 

U/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  i.evels  Affsctsd:  None 

Agsncy  Contact:  Robert  A.  Patrick, 
Counsel,  Legal  Division,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429 
Phone:  202  898-3757 

RIN:  3064-AC35 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Steve  Wagoner, 
Senior  Assessment  Specialist,  Division 
of  Finance,  Federal  Deposit  Insurance 
Corporation,  Washington,  DC  20429 
Phone:  202  416-7152 

RIN:  3064-AB46 


Proposed  Rule  Stage 


4118.  BROKERS  AND  DEALERS 
Priority:  Substantive,  Nonsignificant 
Ljegai  Autttority:  15  USC  78a 
CFR  Citation:  12  CFR  342 


LdSgai  Deadline:  Final,  SUtutory,  May 
12,  2001. 

Alwtract:  This  rulemaking  implements 
section  204  of  the  Gramm-Leach-Bliley 
Act  (GLBA),  which  requires  the  Federal 
banking  agencies  to  establish 
recordkeeping  requirements  for  banks 
relying  on  any  of  the  broker-dealer 
exemptions  listed  in  sections  201  and 
202  of  GLBA. 

Timetable: 


Action 


FR  CH* 


NPRM 


06AXV03 
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Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Nfichael  Phillips. 
Counsel.  Legal  Division.  Federal 
Deposit  Insurance  Corporation, 
Washington.  DC  20429 
Phone:  202  898-3581 

Reiated  RIN:  Related  To  3064-AB85 

RIN:  3064-AC42 

4119.  DEPOSIT  INSURANCE 
COVERAGE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  1813(1) 

CFR  Citation:  12  CFR  330 

Legal  Deadline:  None 

Abstract:  This  rulemaking  establishes  a 
uniform  and  streamlined  appeals 
process  for  deposit  insurance  claims. 

Timetabia: 


Action 


FR  CM* 


NPRM 


12/00«)2 


Regulatory  FlexiblHty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Catherine  Ribnick. 
Counsel,  Legal  Division,  Federal 
Deposit  hisurance  Corporation. 
Washington.  DC  20429 
Phone:  202  736-0117 

RIN:  3064-AC43 

4120.  SIMPURED  CAPITAL 
FRAMEWORK  FOR  NONCOMPLEX 
RNANOAL  INSTmmONS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  1815(a) 

CFR  Citation:  12  CFR  325 

l.egal  Deadline:  None 

At>stract:  This  notice,  sponsored  jointly 
by  the  OCC,  the  FRS.  the  FDIC  and 
OTS,  advises  the  public  that  the 
Agencies  are  considering  developing  a 
regulatory  capital  framework  tailored  to 
the  size,  structxire.  complexity,  and  risk 
profile  of  domestic,  noncomplex 
financial  institutions.  The  Agencies  are 
seeking  comment  on  possible  regulatory 
capital  frameworks  that  may  ease  the 
burden  on  these  financial  institutions, 
such  as  a  simplified  risk-based  or  a 
modified  leverage  ratio  framework. 


Action 


Dale         FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


11/03/00  65FR66193 
02A)1/01 

12AXy02 


Regulatory  Flexibliity  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Phillips. 
Counsel.  L«gal  Division,  Federal 
Deposit  Insiuance  Corporation, 
Washington,  DC  20429 
Phone:  202  898-3581 

RIN:  3064-AC44 

4121.  •  INSURANCE  OF  STATE 
BANKS  CHARTERED  AS  UMITEO 
LIABILITY  COMPANIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  378;  12  USC 
1813:  12  USC  1815;  12  USC  1816;  12 
USC  1817;  12  USC  1818;  12  USC  1819 
(Seventh  and  Tenth);  12  USC  1820;  12 
USC  1823:  12  USC  1828;  12  USC 
1831e;  12  USC  1831o;  12  USC  1831p- 
1;  12  USC  1831w;  12  USC  1835a;  12 
USC  1843(1);  12  USC  3104;  12  USC 
3105;  12  USC  3108;  12  USC  3207;  15 
USC  1601  to  1607 

CFR  Citation:  12  CFR  303 

Legal  Deadline:  None 

Abstract:  This  rulemaking  clarifies  that 
a  State  bank  that  is  chartered  as  a 
limited  liability  company  would  be 
considered  to  be  incorporated  for  the 
purposes  of  being  eligible  for  Federal 
deposit  insurance  under  certain 
circumstances. 

TknataMe: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/23/02  67  FR  48054 
1Q/21/02 

12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Curtis  L.  Vaughn, 
Examination  Specialist.  Division  of 
Supervision  and  Consvuner  Protection. 
Federal  Deposit  Insurance  Corporation, 
Washington,  DC  20429 
Phone:  202  898-6759 

RIN:  3064-AC53 


4122.  •  DEPOSIT  INSURANCE 
REGULATIONS;  UVING  TRUST 
ACCOUNTS;  DEPOSITORY 
INSTmmON  CHECKS;  DEPOSIT 
INSURANCE  PAMPHLET 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  12  USC  1813(1):  12 
USC  1813(m);  12  USC  1817(1);  12  USC 
1818(q);  12  USC  1819  (Tenth);  12  USC 
1820(f);  12  USC  1821(a) 

CFR  Citation:  12  CFR  330 

Legal  Deadline:  None 

Abstract:  This  rulemaking:  (1) 
simplifies  the  regulations  on  the 
insurance  coverage  of  living  trust 
accounts;  (2)  adds  an  exemption  for 
deposit  funds  withdrawn  by  an 
"official"  depository  institution  check 
issued  just  before  an  insured  depository 
institution  fails  and;  (3)  requires  FDIC- 
insiu^d  depository  institutions  to  make 
available  to  their  customers  the  FDIC's 
deposit  insurance  brochure. 


Action 


FR  CNs 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entmas  Affactad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  A.  DiNuzzo, 
Counsel,  Legal  Division.  Federal 
Deposit  Insurance  Corporation, 
Washington.  DC  20429 
Phone:  202  898-7349 

RIN:  3064-AC54 

4123.  •  RUNG  PROCEDURES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  378 

CFR  Citation:  12  CFR  303 

Legal  Deadline:  None 

Abstract:  This  nUemaking  revises 
information  requirements  for  change  in 
control,  reflects  certain  Gramm-Leach- 
Bliley  requirements  and  adds  a  waiver 
provision  for  filings. 

Tlmetal>la: 


Action 


FR  Gil* 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectad:  No 

Government  Levels  Affectad:  None 
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Proposed  Rule  Stage 


Agency  Contact:  Mindy  West, 
Examination  Specialist,  Division  of 
Supervision  and  Consumer  Protection, 


Federal  Deposit  Insurance  Corporation, 
Washington,  DC  20429 


Phone:  202  898-7221 

Related  RIN:  Related  To  3064-AC51 

RIN:  3064-AC55 


Federal  Deposit  insurance  Corporation  (FDIC) 


Hnal  Rule  Stage 


4124.  QUAUFICATION 
REQUIREMENTS  FOR  THE 
RECOMMENDATION  OR  SALE  OF 
CERTAIN  SECURITIES 

Priority:  Substantive,  Nonsignificant 

Authority:  12  USC  1818;  12  USC 


1831 

CFR  Citation:  12  CFR  342 

Legal  Deadline:  Final,  Statutory.  May 
12,  2001.  recordkeeping  requirement. 

Abstract:  This  proposal,  sponsored 
jointly  by  the  OCC,  the  FRS,  and  the 
FDIC,  would  establish  qualifications  for 
banks  that  sell  certain  securities  to  their 
oistomers  without  having  to  register  as 
a  broker  under  the  Securities  Exchange 
Act.  FDIC  staff  are  contemplating  a 
recommendation  to  rescind  this 
proposal  and  replace  it  with  a  second 
notice  of  proposed  rulemaking  (NPRM) 
to  exempt  banks  bom  registering  with 
the  NASD/SEC  as  securities  brokers  or 
dealers  in  the  event  that  they  qualify 
under  any  of  the  exemption  criteria  in 
Gramm-I^ach-Bliley  Act  sections  201 
or  202. 

Timetable: 


Action 


FR  Cite 


NPRM  12/30^  61  FR  68824 

NPRM  Comment  02/28/97 

Period  End 

Final  Action  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affectad:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Michael  Phillips, 
Coimsel,  Legal  Division,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429 
Phone:  202  898-3581 

Related  RIN:  Related  To  3064-AC42 

RIN:  3064-AB85 


4125.  MINIMUM  STANDARDS  OF 

INTEGRITY  AND  FITNESS  FOR  AN 

FDIC  CONTRACTOR  (SECTION  610 

REVIEW) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1819  (Tenth); 
12  USC  1822(f)(3);  12  USC  1822(f)(4); 
107  Stat  2369 

CFR  Citation:  12  CFR  366 

Legal  Deadline:  None 

Abstract:  This  rulemaking  replaces  the 
Contractor  Conflicts  of  Interest  rule  and 
establishes  standards  for  independent 
contractors  governing  contracting 
prohibitions,  conflicts  of  interest, 
ethical  responsibilities,  confidential 
information,  and  reportable 
information. 

Timetable: 


Action 


Data         FR  Clle 


05/15/02  67  FR  34591 
05/15/02 

07/15/02 


11/00/02 


Stat  1789;  105  Stat  1790;  PL  102-242: 
105  SUt  2236;  105  Stat  2355;  105  Stat 
2386 

CFR  Citation:  12  CFR  325 

Legal  Daadllna:  None 

Abstract:  This  rulemaking  sponsored 
jointly  by  the  OCC,  the  FRS  and  the 
FDIC,  amends  their  market  risk  rules 
to  revise  the  capital  treatment  for  cash 
collateral  that  is  posted  in  connection 
with  certain  securities  borrowing 
transactions.  The  effect  of  the  rule  is 
to  more  appropriately  align  the  capital 
requirements  for  these  transactions 
with  the  risk  involved  and  to  provide 
a  capital  treatment  for  U.S.  banking 
organizations  that  is  more  in  line  with 
the  capital  treatment  applied  to  their 
domestic  and  foreign  competitors. 

TlmetaMa: 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Martin  Blumenthal, 
Counsel,  Legal  Division,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429 
Phone:  202  736-0359 

RIN:  3064-AC29 

4126.  RISK-BASED  CAPITAL 
GUIDELINES:  MARKET  RISK 
MEASURE;  SECURITIES  BORROWING 
TRANSACnONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1815(a);  12 
USC  1815(b);  12  USC  1816;  12  USC 
1818(a)  to  1818(c);  12  USC  1818(t);  12 
USC  1819  (Tenth);  12  USC  1828(c);  12 
USC  1828(d);  12  USC  1829(i);  12  USC 
1828(n);  12  USC  1828(o);  12  USC 
18310;  PL  102-233;  105  Stat  1761;  105 


Action 


FR  Gila 


12/05/00  65  FR  75856 
01/04A)1 

01/19/01 


12/00/02 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comnf>ent  Period 

End 
Final  /Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Robert  F.  Storch, 
Chief,  Accounting  Section,  Division  of 
Supervision  and  Consumer  Protection, 
Federal  Deposit  Insurance  Corporation, 
Washington,  DC  20429 
Phone:  202  898-8906 

RIN:  3064-AC46 

4127.  HUNG  PROCEDURES  AND 
DELEGATK3NS  OF  AUTHORITY 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  378 

CFR  Citation:  12  CFR  303 

Legal  Deadline:  None 

Abetract:  This  rulemaking  revises  part 

303  to  reflect  the  corporate 

reorganization,  removes  all  delegations 
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of  authorities  regarding  filings  and 
enforcement  actions,  and  makes 
technical  amendments. 

Timetable: 


Action 


FR  CM* 


Final  Action 


11/0CV02 


Regulatory  FlexMllty  Analysie 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Mindy  West, 
Examination  Specialist,  Division  of 
Supervision  and  Consumer  Protection, 


Federal  Deposit  insurance  Corporation  (FDIC) 


Federal  Deposit  Insurance  Corporation. 
Washington.  DC  20429 
Phone:  202  898-7221 

RIN:  3064-AC51 


Long-Term  Actions 


4128.  COMMUNITY  REINVESTMENT 
ACT  REGULATIONS  (SECTION  610 
REVIEW) 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  12  CFR  345 


Tlmetat>le: 


Action 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


07/19/01   66  FR  37602 
10/17/01 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Deanna  Caldwell 
Phone:  202  942-3366 


To  Be  Detennined        RIN:  3064-AC50 


Federal  Deposit  insurance  Corporation  (FDIC) 


Completed  Actions 


4129.  PAYMENT  OF  POST- 
INSOLVENCY  INTEREST  IN 
RECEIVERSHIPS  WITH  SURPLUS 
FUNDS 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  12  USC  1821(d)(1):  12 
use  1821(d)(10)(C);  12  USC 
1821(d)(ll);  12  USC  1821(e)(1);  12  USC 
1821(e)(8)(D)(i);  12  USC  1823(c)(4);  12 
USC  1823(e)(2);  PL  101-73;  103  Stat  357 

CFR  Citation:  12  CFR  360 

Legal  Deadline:  None 

Abstract:  This  rulemaking  establishes 
uniform  rules  governing  the  payment 
and  priority  of  post-insolvency  interest 
in  insured  depository  institution 
receiverships  with  surplus  funds. 


Action 


FR  Cite 


^2J^6/0■\   66 FR 65144 
02/19/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  05/14/02  67  FR  34385 

Final  /Action  Effective    06/1 3/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntHies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Rodney  D.  Ray, 
Counsel.  Legal  Division.  Federal 
Deposit  Insurance  Corporation. 
Washington,  DC  20429 
Phone:  202  898-3556 

RIN:  3064-AB92 


4130.  RISK-BASED  CAPITAL 
STANDARDS:  CLAIMS  ON 
SECURITIES  RRMS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1815(a):  12 
USC  1828(d);  12  USC  1828(i);  12  USC 
1828(n);  12  USC  1828(o);  12  USC 
1831o;  12  USC  1835;  12  USC  1815(b); 
12  USC  1816;  12  USC  1818(a)  to 
1818(c);  12  USC  1818(t);  12  USC  1819 
(Tenth);  12  USC  1828(c) 

CFR  Citation:  12  CFR  325 

Legal  Deadline:  None 

Abstract:  This  rulemaking  is  sponsored 
jointly  by  the  OCC,  the  FRS.  the  FDIC 
and  OTS  (the  Agencies),  and  amends 
their  respective  risk-based  capital 
standards  for  banks,  bank  holding 
companies,  and  savings  associations 
with  regard  to  the  risk-weighting  of 
claims  on,  and  claims  guaranteed  by. 
qualifying  securities  firms.  The  rule 
reduces  the  risk  weight  applied  to 
claims  on.  and  claims  guaranteed  by, 
qualifying  securities  firms  incorporated 
in  countries  that  are  members  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  from  100 
percent  to  20  percent  under  the 
Agencies'  risk-based  capital  rules. 

Timetable: 


Dale         FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


12/06/00  65  FR  76180 
01/22/01 


Action 


Data 


FR  Cite 


Final  Action  04/09/02  67  FR  16971 

Final  Action  Effective    07/01/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Robert  F.  Storch. 
Chief.  Accounting  Section,  Division  of 
Supervision  and  Consumer  Protection. 
Federal  Deposit  Insurance  Corporation. 
Washington.  DC  20429 
Phone:  202  898-8906 

RIN:  3064-AC17 

4131.  PROHIBITION  AGAINST  USE  OF 
INTERSTATE  BRANCHES  PRIMARILY 
FOR  DEPOSIT  PRODUCTION 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  1819  (Tenth); 
12  USC  1835a 

CFR  Citation:  12  CFR  369 

Legal  Deadline:  None 

Abstract:  The  rulemaking  implements 
section  106  of  the  Gramm-Leach-Bliley 
Act.  which  amends  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994.  to  provide  that 
any  branch  of  a  bank  controlled  by  an 
out-of-state  bank  holding  company  is 
considered  to  be  an  interstate  branch 
for  purposes  of  Riegle-Neal. 
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Completed  Actions 


Timetable: 


Action 


FR  Cite 


04/09/01   66  FR  18411 
06/08/01 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action  06/06A)2  67  FR  38844 

Final  Action  Effective     10/01/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Ljeveis  Affected:  None 

Agency  Contact:  Mark  A.  Mellon, 
Coimsel.  Legal  Division,  Federal 
Deposit  Insiuance  Corporation, 
Washington.  DC  20429 
Phone:  202  898-3884 

RIN:  3064-AC36 


4132.  PROCEDURES  FOR 
CORPORATE  DEBT  COLLECTION 

Priority:  Substantive,  Nonsignificant 

Lsgai  Authority:  12  USC  1819(a):  5 
USC  5514;  31  USC  3711;  31  USQ  3716 

CFR  Citation:  12  CFR  313 

Legal  Deadline:  None 

Abstract:  This  rulemaking  establishes 
procedures  for  the  collection  of  debts 
owed  the  FDIC.  The  rulemaking  also 
implements  the  Debt  Collection 
Improvement  Act  of  1996.  which 
requires  agencies  to  promulgate 
regulations  on  this  subject.  The 
r^ulation  sets  forth  the  procedures  the 
FDIC  would  follow  in  collecting  debts 
through  salary  offset,  administrative 
offset,  and  tax  refund  offeet. 


Timetable: 


Action 


FR  Cite 


Final  Action  07/25A)2  67  FR  48525 

Final  Action  Effective    08/26/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Manuel  Palau. 
Counsel.  Legal  Division.  Federal 
Deposit  Insurance  Corporation. 
Washington.  DC  20429 
Phone:  202  898-8829 

RIN:  3064-AC40 

(FR  Doc.  02-23906  Filed  12-06-02;  8:45  am) 
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FEDERAL  ENERGY  REGULATORY  COMMISSION  (FERC) 


DEPARTMENT  OF  ENERGY 

Fwtoral  EfMrgy  Regulatory 
CofiMnisslon 

18  CFR  Cll.  I 

Semiannual  Regulatory  Agenda 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  In  accordance  with  guidance 
issued  by  the  Office  of  Management  and 
Budget  (ONffB),  the  Federal  Energy 
Regulatory  Commission  volimtarily 
submits  information  about  rulemakings 
under  development.  Of  the  19 
rulemakings  listed,  15  are  current  or 
projected  rulemakings,  and  4  are 
completed  actions. 

DATES:  The  dates  provided  represent 
goals,  not  commitments,  and  may  be 
revised  due  to  shifts  in  workload. 


changes  in  priorities,  or  extensive 
public  comments.  See  the  various  dates 
listed  for  each  specific  rulemaking. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  IX  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Person  listed  for  each  specific 

rulemaking. 

Magalie  R.  Salas, 

Secretary. 


Sequence 
Number 


4134 
4136 


Sequence 
Numtwr 


4136 
4137 
4138 
4139 
4140 
4141 
4142 
4143 
4144 
4145 
4146 
4147 


4148 
4149 
4150 
4151 


Federal  Energy  Regulatory  Commission— Prerule  Stage 


Federal  Energy  Regulatory  Commission— Proposed  Rule  Stage 


Title 


Electricity  lulafket  Design  and  Stnjcture  (Remedying  Undue  Discrimination  Through  Open  Access  Transmission 

Service  and  Standard  Electricity  Market  Design) 

Hydroelectric  Licensing  Regulatior»  Under  the  Federal  Pow>er  Act - 


Regulation 

Ider^ification 

Number 


1902-AC18 
1902-AC30 


Federal  Energy  Regulatory  Commission — Long-Term  Actions 


Title 


Standards  of  Conduct  tor  Transmission  Providers  

Electronic  Filing  of  Documents  

Critical  Energy  Infrastructure  Information  and  Guidance  for  Filings  in  ttie  Interim  „ 

Starxlards  For  Business  Practices  of  Interstate  Natural  Gas  Pipelines  

Accounting  and  Reporting  of  Financial  Instruments,  Comprehensive  lrMX)me,  Derivatives  and  Hedging  Activities  .... 

Standardizing  Generator  Interconnection  Agreements  and  Procedures  

Electronic  Tariff  Filings .' 

Regulations  of  Cash  Management  Practices 

Civil  iwlonetary  Penalty  Inflation  Adjustment  Rule 

Assignment  of  Firm  Capacity  on  Upstream  Interstate  Pipelines  ~ 

Notice  of  Inquiry  CorKeming  h4aturai  Gas  Pipelines  Negotiated  Policies  and  Practices 

Standard  of  Fleview  for  Proposed  Changes  to  Maritet-Based  Rate  Contracts  for  Wholesale  Sales  of  Electric  En- 
ergy by  Pubkc  UliMies 


Regulation 

Identification 

Number 


1902-AC07 
1902-AC09 
1902-AC11 
1902-AC13 
1902-AC14 
1902-AC15 
1902-AC19 
1902-AC23 
1902-AC24 
1902-AC25 
1902-AC28 

1902-AC29 


Federal  Energy  Regulatory  Commission — Completed  Actions 


Electronic  Service  of  Documents 

.Revised  Put)<ic  Utility  Filing  Requirements  

Standards  For  Business  Practices  Of  Interstate  Natural  Gas  Pipelines 
Revised  Fees  for  Record  Requests 


1902-AC08 
1902-AC16 
1902-AC22 
1902-AC27 
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Federal  Energy  Regulatory  Commission  (FERC) 


Prerule  Stage 


4133.  •  STANDARDIZATION  OF 
SMALL  GENERATOR 
INTERCONNECTION  AGREEMENTS 
AND  PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  16  USG  791a  to  825r. 
16  use  2601  to  2645;  31  USG  9701; 
42  use  7101  to  7532 

CFR  CHaftkNi:  18  CFR  35 

Legal  Deadllrte:  None 


Abstract:  The  eonunission  seeks 
comments  on  standard  small  generator 
interconnection  agreements  and 
procedures.  (Docket  No.  RM02-12-000] 

Timetable: 


Action 


FR  CItB 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


08/26/02  67  FR  54749 
11/04/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contsct:  Michael  G.  Henry, 
Attorney,  Federal  Energy  Regulatory 
eonunission,  Office  of  the  General 
Counsel,  888  First  Street  NE, 
Washii^on,  DC  20426 
Phone:  202  502-8532 


To  Be  Detennined        RIN:  1902-Ae26 


Federal  Energy  Regulatory  Commission  (FERC) 


Proposed  Rule  Stage 


4134.  ELECTRICITY  MARKET  DESIGN 
AND  STRUCTURE  (REMEDYING 
UNDUE  DISCRIMINATION  THROUGH 
OPEN  ACCESS  TRANSMISSION 
SERVICE  AND  STANDARD 
ELECTRICITY  MARKET  DESIGN) 

Priority:  Other  Significant  Major  status 
under  5  USC  801  is  undetermined. 

I.egal  Authority:  16  USC  79ls  to  825r: 
16  USC  2601  to  2645;  31  USC  9701; 
42  use  7101  to  7352 

CFR  Citation:  18  CFR  35 

Legal  Deadline:  None 

Abstract:  The  Commission  is  proposing 
to  amend  its  regulations  imder  the 
Federal  Power  Act,  to  modify  Ihe  pro 
forma  open  access  transmission  tariff 
established  under  the  Commission's 
order  No.  888,  to  provide  for  non- 
discriminatory standardized 
transmission  service  and  wholesale 
electric  markets,  and  so  to  remedy 
remaining  luidue  discrimination  in  the 
provision  of  interstate  transmission 
services  and  in  other  industry  practices, 
and  to  assure  just  and  reasonable  rates 


within  and  among  regional  power 
markets.  (Docket  No.  RMOl-12-000.) 

Timetable: 


Action 


Date 


FR  CHa 


08/29/02  67FR55452 
11/15«)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  levels  Affected:  None 

Agency  Contact:  Alice  Fernandez, 
Federal  Energy  Regulatory'  Commission, 
Office  of  Markets  Tariffs  and  Rates,  888 
First  Street  NE,  Washington,  DC  20426 
Phone:  202  502-6389 

RIN:  1902-AC18 

4135.  •  HYDROELECTRIC  UCENSING 
REGULATK)NS  UNDER  THE  FEDERAL 
POWER  ACT 
Priority:  Other  Significant 

Legal  Authority:  16  USC  797(e);  16 
use  825h 


CFR  Citation:  Not  Yet  Detennined 

l.egai  Deadline:  None 

Abstrsct:  The  Commission  expects  to 
issue  a  notice  of  proposed  rulemaking 
to  amend  its  regidations  under  the 
Federal  Power  Act  concerning  the 
development  and  processing  of 
applications  for  a  hydroelectric  project 
license.  (Docket  No.  RM02-16-000) 

Timetable: 


Action 


Date 


FR  Ota 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal, 
Federal 

Agency  Contact:  Timothy  Welch, 
Federal  Energy  Regulatory  Commission, 
Office  of  Energy  Projects,  888  First 
Street  NE,  Washington.  DC  20426 
Phone:  202  502-8760 
Email:  timothy.welch@ferc.gov 

RIN:  1902-Ae30 


Federal  Energy  Regulatory  Commission  (FERC) 


Long-Term  Actions 


4136.  STANDARDS  OF  CONDUCT  FOR 
TRANSMISSION  PROVIDERS 

Priority:  Other  Significant 

Legal  Authority^  15  USC  717  to  71 7w; 
15  USC  3301  to  3423;  16  USC  791  to 
825r;  16  USC  2601  to  2645;  31  USC 
9701;  42  USC  7101  to  7352 

CFR  Citation:  18  CFR  37;  18  CFR  161; 
18  CFR  250;  18  CFR  358 

Legal  Deadline:  None 


Abstract:  The  Commission  is 
considering  whether  to  promulgate  new 
standards  of  conduct  regxilations  that 
would  apply  imiformly  to  natural  gas 
pipelines  and  public  utilities  that  are 
currently  subject  to  the  gas  standards 
of  conduct  of  18  CFR  part  161  and  the 
electric  standards  of  conduct  at  18  CFR 
part  37.  (Docket  No.  RMOl-10-000.) 


Timetable: 


Action 


Data 


FR  CIta 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


10/05/01 

^2/20/o^ 


66  FR  50919 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  Entities  Affected:  No 
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Long-Term  Actions 


Gowmment  Levels  Affected:  None 

Agenq^  Contact:  Demetra  E.  Anas, 
Attorney.  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE, 
Washington,  DC  20426 
Phone:  202  502-8178 
Fax:  202  208-0057 

RIN:  1902-AC07 


4137.  ELECTRONIC  RUNG  OF 
DOCUMENTS 

Priority:  Substantive.  Nonsignificant 

Legal  Autf>ority:  5  USC  551  to  557;  15 
use  717  to  717z:  15  USC  3301  to  3432; 
16  USC  791a  to  825r;  16  USC  2601  to 
2645;  31  USC  9701;  42  USC  7101  to 
7352;  49  USC  60502;  49  USC  app  1 
to  85  (1988) 

CFR  Citation:  18  CFR  385 

Legal  Deadline:  Other.  Statutory. 
October  21.  2003,  Government 
Paperwork  Elimination  Act. 

Abstract:  The  Commission  has  issued 
a  rulemaking  to  begin  implementing 
electronic  filing  of  documents  via  the 
Internet,  in  lieu  of  paper  filings.  At  this 
time,  only  specified  categories  of 
documents  are  being  accepted,  but 
these  categories  will  be  expanded 
gradually  over  time,  in  some  cases  by 
further  rulemakings.  Ultimately,  paper 
filings  by  regulated  entities  will  be 
eliminated,  with  limited  exceptions. 
(Docket  No.  RMOO-1 2-000.) 


Action 


FR  OH* 


Final  Rule  09/21/00  65  FR  57088 

Final  Rule  Effective       11/01/00 
Next  ActKjn  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Local,  Tribal,  Federal 

Agency  Contact:  Wilbur  Miller, 

General  Attorney,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  888  First  Street  NE. 

Washington,  DC  20426 

Phone:  202  502-8953 

Email:  wilbur.millei^erc.fed.us 

RIN:  1902-AC09 


4138.  CRITICAL  ENERGY 
INFRASTRUCTURE  INFORMATION 
AND  GUIDANCE  FOR  RUNGS  IN  THE 
INTERIM 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  5  USC  301  to  305;  5 
USC  551  to  557;  15  USC  717  to  717w; 
15  USC  3301  to  3432;  16  USC  791  to 
825r;  16  USC  2601  to  2645;  42  USC 
7101  to  7352 

CFR  Citation:  18  CFR  375;  18  CFR  388 

Legal  Deadline:  None 

Abstract:  The  Commission  is  proposing 
to  revise  its  rules  to  address  public 
availability  of  critical  energy 
infrastructure  information.  (Docket  Nos. 
RM02-4-000,  PL02-1-000.) 


Action 


DM*  FR  CH* 


01/23/02  67  FR  3129 
09/13/02  67  FR  57994 
10/15/02 

To  Be  Determined 


Gas  Industry  Standards  Board.  (Docket 
No.  RM96-1-020.) 

Timetable: 


Notice  of  Inquiry 

NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Carol  C.  Johnson, 

Staff  Attorney,  Federal  Energy 

Regulatory  Commission.  Office  of  the 

General  Counsel,  888  First  Street  NE., 

Washington,  DC  20426 

Phone:  202  502-8521 

Email:  carol.johnsondferc.gov 

RIN:  1902-ACll 

4139.  STANDARDS  FOR  BUSINESS 
PRACTICES  OF  INTERSTATE 
NATURAL  GAS  PIPEUNES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  717  to  7i7w; 
15  USC  3301  to  3432;  42  USC  7101 
to  7532:  43  USC  1331  to  1356 

CFR  Citation:  18  CFR  284 

Legal  Deadline:  None 

Abstract:  The  Commission  amended  its 
open  access  regulations  governing 
standards  for  conducting  business 
practices  and  electronic 
communications  with  interstate  natural 
gas  pipeline.  The  Commission  adopted 
the  most  recent  version.  Version  1.5. 
of  the  consensus  industry  standards, 
promulgated  by  the  Wholesale  Gas 
Quadrant  of  the  North  American  Energy 
Standards  Board  (NAESB),  formerly  the 


Action 


DM*         FR  Cite 


01/02/02  67FR44 
02/01/02 


05/08/02  67  FR  30788 
06/07/02 
To  Be  Determined 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Final  Rule  Effective 
Order  on  Rehearing 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Goldenberg, 
Attorney  Advisor,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE, 
Washington,  DC  20426 
Phone:  202  502-8685 

RIN:  1902-AC13 

4140.  ACCOUNTING  AND  REPORTING 
OF  RNANOAL  INSTRUMENTS. 
COMPREHENSIVE  INCOME, 
DERIVATIVES  AND  HEDGING 
ACTIVITIES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  15  USC  717  to  71 7w; 
15  USC  3301  to  3432;  16  USC  791a 
to  825r;  16  USC  2601  to  2645;  31  USC 
9701;  42  USC  7101  to  7352;  42  USC 
7651  to  7651o:  49  USC  60502;  49  app. 
USC  1  to  85  (1988) 

CFR  Citation:  18  CFR  101: 18  CFR  201; 
18  CFR  352 

Legal  Deadline:  None 

Abstract:  The  Commission  proposes  to 
revise  its  regulations  to  update  th& 
accounting  and  reporting  requirements 
under  its  Uniform  Systems  of  Accounts 
for  jurisdictional  public  utilities, 
natural  gas  companies  and  oil 
pipelines.  (Docket  No.  RM02-3-000.) 

Timetable: 


Action 


Date  FR  CM* 


01/08/02  67  FR  1026 
03/11/02 

To  Be  Determined 


NPRM 
NPRMCommefTt 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Julia  A.  Lake.  General 
Attorney,  Office  of  the  General  Counsel, 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE.  Washington,  DC 
20426 
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FERC 


Long-Term  Actions 


Phone:  202  502-8370 
RIN:  1902-AC14 


4141.  STANDARDIZING  GENERATOR 
INTERCONNECTION  AGREEMENTS 
AND  PROCEDURES 

Priority:  Other  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Legal  Auttwrlty:  16  USC  79ia  to  825r; 
16  USC  2601  to  2645;  31  USC  9701; 
42  USC  7101  to  7352 

CFR  Citation:  18  CFR  35 

Legal  Deadline:  None 

AlMtract:  The  Commission  proposes  to 
amend  its  regulations  to  require  public 
utilities  to  file  the  standardized 
interconnection  agreement  and 
procedures  to  be  adopted  in  this 
proceeding  and  to  take  and  provide 
interconnection  service  under  them. 
(Docket  No.  RM02-1-000.) 

TImalabIa: 


Action 


FR  one 


11/01/01    66  FR  55140 
12/21/01   66  FR  65858 
01/25/02  67  FR  3632 
02/01/02 

05A)2/02  67  FR  22249 
06/17/02 

To  Be  Determined 


format  of  gas,  electric,  and  oil  tariffs 
mandatory.  (Docket  No.  RMOl-5-000.) 

Timetable: 


Action 


FR  on* 


ANPRM 

Extension  of  Time 
Extension  of  Time 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Fmal  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affscted:  None 

Agency  Contact:  Patrick  G.  Rooney, 

Federal  Energy  Regulatory  Commission, 

Office  of  Markets.  Tariffs  and  Rates, 

888  First  Street  NE.,  Washington.  DC 

20426 

Phone:  202  502-6205 

RIN:  1902-AC15 

4142.  ELECTRONIC  TARIFF  RUNGS 

Priority:  Other  Significant 

L«gal  AuttMrity:  OMB  Circular  A-130 

CFR  Citation:  18  CFR  131;  18  CFR  154; 
18  CFR  157;  18  CFR  35;  18  CFR  250; 
18  CFR  330:  18  CFR  341;  18  CFR  342; 
18  CFR  344;  18  CFR  346;  18  CFR  348; 
18  CFR  385 

Legal  Daadlina:  Other.  Statutory, 
October  21,  2003.  Government 
Paperwork  Elimination  Act. 

Abstract:  The  Commission  is 
considering  making  the  electronic  filing 


Notice  of  Inquiry  03/20/01  66  FR  15673 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  Levels  Affedad:  None 

Agency  Contact  Bolton  Pierce,  Federal 
Energy  Regulatory  Commission,  Office 
of  Markets,  Tariffs  and  Rates,  888  First 
Street  NE.  Washington.  DC  20426 
Phone:  202  502-8803 

RIN:.1902-AC19 

4143.  e  REGULATIONS  OF  CASH 
MANAGEMENT  PRACTICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  71 7o;  16  USC 

825(h);  49  App  USC  20  (1988);  49  App 

USC  12  (1988) 

CFR  Citation:  18  CFR  101;  18  CFR  201: 

18  CFR  352 

Legal  Deadline:  None 

Abstract:  The  Commission  is  proposing 

to  establish  limits  on  the  amount  of 

funds  that  can  be  swept  from  a 

regulated  subsidiary  to  a  nonregulated 

parent  under  so-called  "cash 

management"  programs,  as  well  as 

certain  other  requirements.  (Docket  No. 

RM02-14-000.) 


CFR  Citation:  18  CFR  385  (Revision) 

Legal  Deadline:  None 

Abstract:  The  Conunission  issued  a 
final  rule  for  a  Civil  Monetary  Penalty 
Inflation  Adjustment  as  mandated  by 
the  Debt  CoUetion  Improvement  Act  of 
1996  (DCIA)  to  adjust  the  Commission's 
civil  monetary  penalties  for  inflation  on 
a  periodic  bases.  This  rule  will  allow 
the  Commission's  penalties  to  keep 
pace  with  inflation  and  thereby 
maintain  the  deterrent  effiect  Congress 
intended  when  it  originally  specified 
penalties. 

The  first  mandatory  adjustment,  as 
mandated  by  the  E)CIA,  increases  all  of 
the  Commission's  penalty  provisions  by 
ten  percent.  The  Commission  is 
required  to  review  its  penalties  again 
at  least  once  every  four  years  thereafter 
and  adjust  them  as  necessary  for 
inflation  according  to  a  specified 
formula.  (Docket  No.  RM02-1 1-000.) 

Timetable: 


Action 


FR  CItK 


08/07/02  67  FR  51 150 
08/28/02 

To  Be  Determir>ed 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 
Regulatory  Flexibillty  Analysis 
Required:  No 
Government  Levels  Affected:  None 

Agency  Contact  Mark  Klose.  Federal 
Energy  Regulatory  Commission,  Office 
of  Executive  Director.  Divison  of 
Regulatory  Accounting  Policy,  888  First 
Street,  NE,  Washington.  DC  20426 
Phone:  202  502-8283 
Email:  marii.klose9ferc.gov 

RIN:  1902-AC23 


4144.  e  CIVIL  MONETARY  PENALTY 
INFLATION  ADJUSTMENT  RULE 

Priority:  Routine  and  Frequent 

Legal  Authority:  28  USC  2461:  si^USC 

3701 


Action 


FR  CH* 


Final  Rule  08/12A)2  67  FR  52410 

Final  Rule  Effective       08/1 2/02 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Carolyn  Van  Derjagt. 
Attorney  Advisor.  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Coimsel,  888  First  Street  NE. 
Washington.  DC  20426 
Phone:  202  502-8620 

RIN:  1902-AC24 

4145.  •  ASSIGNMENT  OF  FIRM 
CAPACITY  ON  UPSTREAM 
INTERSTATE  PIPEUNES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  15  USC  717  to  7i7w; 
15  USC  3301  to  3432;  42  USC  1331 
to  1356 

CFR  Citation:  18  CFR  284 

Legal  Deadllrte:  None 

Abstract:  The  Commission  proposes  to 
remove  from  its  regulations  the  Order 
No.  636  requirement  that  pipelines 
assign  their  upstream  capacaity  to  their 
firm  shippers.  (Docket  No.  RMOl-6-000) 


Action 


FR  CHa 


NPRM 


04/18A)2  67  FR  19136 
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FERC 


Long-Term  Actiont 


Action 


FR  Cite 


06/03A)2 


To  Be  Determined 


NPRM  Comment 

Penod  End 
Final  Rule 

Regulatory  Flexibiltty  Analysis 

Required:  No 

Govemmant  Levels  Affected:  None 

Agency  Contact:  Cecilia  Desmond, 
Attorney  Advisor,  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Counsel,  888  First  Street  NE, 
Washington,  DC  20426 
Phone:  202  502-8695 

RIN:  19G2-AC25 

4146.  •  NOTICE  OF  INQUIRY 
CONCERNING  NATURAL  GAS 
PIPEUNES  NEGOTIATED  POUCIES 
AND  PRACTICES 

Priority:  Substantive,  Nonsignificant 

Legal  Autliority:  15  USC  7l7d;  15  USC 

7176 

CFR  Citation:  18  CFR  284 

Legal  Deadline:  None 

Abstract:  The  Commission  issued  a 
notice  of  inquiry  to  seek  comments  on 
its  negotiated  rate  policies  and 
practices,  established  in  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pieplines,  Regulation  of 


Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines,  Statement  of 
Policy  and  Request  for  Comments. 
(Docket  No.  PL02-6-000) 

Timetabia: 


16  USC  792  to  825y;  16  USC  2601  to 
2645;  42  USC  4321  to  4361;  42  USC 
7101  to  7352 

CFR  Citation:  18  CFR  2 


Action 


DM  FR  Cite        •"•«*'  De«*"n»:  None 


Notice  of  Inquiry  07/25/02  67  FR  48592 

Comment  Period  End    08/26/02 
Next  Action  Undetem>ined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  G.  Henry, 
Attorney,  Federal  Energy  Regulatory 
Commission,  Office  of  the  General 
Counsel,  888  First  Street  NE. 
Washington,  DC  20426 
Phone:  202  502-8532 

RIN:  1902-AC28 

4147.  •  STANDARD  OF  REVIEW  FOR 
PROPOSED  CHANGES  TO  MARKET- 
BASED  RATE  CONTRACTS  FOR 
WHOLESALE  SALES  OF  ELECTRIC 
ENERGY  BY  PUBLIC  UTILITIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttwrity:  5  USC  601;  15  USC 
717  to  717w:  15  USC  3301  to  3432; 


AtMtract:  The  Commission  proposes  to 
adopt  a  policy  statement  on  the 
standard  of  review  to  be  met  to  justify 
proposed  changes  in  market-based  tate 
contracts  for  wholesale  sales  of  electric 
energy  by  public  utilities  in  light  of 
Mobile-Sierra  doctrine.  (Docket  No. 
PL02-7-000) 

Timatabia: 


Action 


FR  CM* 


Notice  of  Proposed       08/01/02  67  FR  51516 

Policy  Statement 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Shaheda  Sultan,  Staff 
Attorney,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE. 
Washington,  DC  20426 
Phone:  202  502-8845 

RIN:  1902-AC29 


Federal  Energy  Regulatory  Commission  (FERC) 


Completed  Actions 


4148.  ELECTRONIC  SERVICE  OF 
DOCUMENTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  18  CFR  385 

Compiatad: 

RMwm  OH*         FR  CM* 

Notice  of  Inquiry  10/04/01  66  FR  50591 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.eveis  Affected:  State. 
Local.  Tribal,  Federal 

Agency  Contact:  Wilbur  Miller 

Phone:  202  502-8953 

Email:  wilbur.miller^erc.fed.us 

RIN:  1902-AC08 


4148.  REVISED  PUBLIC  UTIUTY 
RUNG  REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  18  CFR  2.8;  18  CFR  35.1: 
18  CFR  35.10a;  18  CFR  35.10b 

Completed: 

RMton  OiAa         FR  CM* 

Final  Rule  05/0B/02  67  FR  31043 

Final  Rule  EHective       07/08/02 
Order  on  Reheanng      07/1 8/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  H.  Keith  Pierce 
Phone:  202  502-8525 

RIN:  1902-AC16 


4150.  STANDARDS  FOR  BUSINESS 
PRACTICES  OF  INTERSTATE 
NATURAL  GAS  PIPEUNES 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  18  CFR  284 

Completed: 

FR  Cite 


Final  Rule  Effective       04/1 7/02 

Order  on  Rehearing      07/03/02  67  FR  44529 

Regulatory  Flextt>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  Goldenberg 
Phone:  202  502-8685 

RIN:  1902-AC22 

4151.  •  REVISED  FEES  FOR  RECORD 
REQUESTS 

Priority:  Substantive,  Nonsignificant 

Anttwrtty:  44  USC  3506(d)(4)(D) 
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FERC 


Completed  Actions 


CFR  Citation:  18  CFR  388 

None 


Action 


FR  cue 


Abstract:  The  Commission  amended  its 
regulation  to  increase  the  fee  for  hard 
copies  of  documents  printed  from  the 
Federal  Energy  Regulatory  Records 
Information  System  (FERRIS)  from  15 
to  20  cents  per  page.  (Docket  No. 
RM02-8-000) 


Final  Rule  Effective 
FmalRute 


04/26«2 

0S/02A)2  67  FR  21994 


Regulatory  Flexibility  Anaiyala   . 
RaqulradzNo 

Small  EntMas  Aflactad:  No 

Govemmant  Levels  Affadad:  None 


Agency  Contact  Katherina  Quijada- 
Cusack.  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief  of 
Information  Officer,  888  First  Street  NE, 
Washington,  DC  20426 
Phone:  202  502-8748 

RIN:  1902-AC27 

[FR  Doc.  02-23910  Filed  12-0ft-02;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Ch.  IX 

Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions 

AGENCY:  Federal  Housing  Finance 
Board. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  hereby  publishes 
items  for  the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions,  as 
required  by  section  4  of  Executive  Order 
12866.  The  Finance  Board  is  an 
independent  agency  in  the  executive 
branch  of  the  Government  that  is 
charged  by  statute  with  supervising'and 
regulating  the  Nation's  Federal  Home 
Loan  Bank  (Bank)  System  and  the 


Financing  Corporation  (FICQ).  The  Bank 
System  comprises  12  regional  Federal 
Home  Loan  Banks  that  are  each  owned 
by  their  member  financial  institutions 
and  that  provide  wholesale  credit  to 
members  and  certain  nonmembers  to  be 
used  for  mortgage  lending  and  related 
community  lending  activities.  The  Bank 
System  also  includes  the  Office  of 
Finance,  which  issues  Bank  System 
consolidated  obligations.  FICO  is  a 
corporate  entity  separate  from  the  Bank 
System  that  oversees  outstanding  debt 
issued  to  assist  in  resolving  the  savings 
and  loan  crisis  of  the  1980s.  The 
Finance  Board  has  an  ongoing  need  to 
adopt  various  regulations  dealing  with 
the  agency's  internal  administration  and 
with  Bank  System  and  FICO  issues. 

This  edition  of  the  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 


Actions  includes  The  Regulatory  Plan, 
which  appears  in  part  n  of  this  issue  of 
the  Federal  Register.  The  Finance 
Board's  Statement  of  Regulatory 
Priorities  is  included  in  part  II. 

ADDRESSES:  Secretary  to  the  Board, 
Federal  Housing  Finance  Board,  1777  F 
Street  NW.,  Washington,  DC  20006, 
(202)  408-2837;  E-mail: 
bakere@fhfb.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  H.  Gottlieb,  Office  of  General 
Counsel,  Federal  Housing  Finance 
Board,  1777  F  Street  NW..  Washington, 
DC  20006,  (202)  408-2826;  E-mail: 
gottliebm@fhfb.gov. 

Dated:  September  23.  2002. 

By  the  Federal  Housing  Finance  Board. 

Arnold  Intrater, 

General  Counsel. 


Federal  Housing  Finance  Board — Long-Term  Actions 


4152 
4153 
4154 
4155 
4156 
4157 
4158 


Amendments  to  Privacy  Act  Regulation 

Multiple  Bank  Memtjership 

Acquired  Meml)er  Assets 

Bank  Governance 

New  Business  Activities  

Community  Support  Requirements 

Public  Oisckjsure 


Regulation 

Identification 

Number 


3069-AB07 
3069-AB09 
3069-AB18 
3069-AB19 
3069-AB20 
3069-AB21 
3069-AB22 


Federal  Housing  Finance  Board — Completed  Actions 


Sequence 
Numt>er 

Title 

Regulation 

Identification 

Number 

4159 

O 

Al 

aflnition  of  "Non-Mortoaoe  Assets"             - 

3069-AB10 

4160 

ffnrrlahlA  Hmi^rki  Prooram  AmArviments                                                          

3069-AB16 

Federal  Housing  Rnance  Board — Discontinued  Entries 

Regulation 

Identification 

Number 

Title 

Date 

Comments 

3069-AB08         Federal  Home  Loan  Bank  Securities  Offerings 

09/03/200? 

WittKJrawn  from  Consideration 

Federal  Housing  Finance  Board  (FHFB) 

Long-Term  Actions 

4152.  AMENDMENTS  TO  PRIVACY 
ACT  REGULATION 

Priority:  Info./Admin./Other 

CFR  Citation:  12  CFR  913 


Next  Action  Undetermined       Govamment  Levels  Affected:  None 


Regulatory  FlexM>llity  Analysis 
Required:  No 

Smell  Entltiee  Affected:  No 


Agency  Contact:  Janice  A.  Kaye 
Phone:  202  408-2505 
Fax:  202  408-2580 
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FHFB 


Long-Term  Actions 


Email:  kayejdfhfb.gov 
RIN:  3069-AB07 


4153.  MULTIPLE  BANK  MEMBERSHIP 
Priority:  Other  Significant 
CFR  Citation:  12  CFR  925 
Timetable: 


Action 


FR  Cite 


Multiple  Bank  10/03A)1   66  FR  50366 

Membership 

Solicttation  of 

Comments 
Extension  of  Comment  1 2/04/01  66  FR  63007 

Period 
SolKitatkxi  of  03/04/02 

Comments  Period 

End 
Next  ActNMi  Undetermined 

Reguiatory  Flexibility  Analysie 
Required:  No 

Small  Entities  Affected:  No 

Government  i.eveis  Affected:  None 

Agency  Contact:  Neil  R.  Crowley 
Phone:  202  408-2990 
Fax:  202  408-2580 
Email:  crowleyn@fhfb.gov 

RIN:  3069-AB09 

4154.  •  ACQUIRED  MEMBER  ASSETS 

Priority:  Other  Significant 

Legal  Authority:  12  USC  I422a;  12 
use  1422b;  12  USC  1430;  12  USC 
1430b;  12  USC  1431 

CFR  Citation:  12  CFR  955 

Legal  Deadline:  None 

Abstract:  The  Finance  Board  is 
considering  a  rulemaking  to  review  the 
structure  of  authorized  acquired 
member  asset  products  to  determine  if 
Banks  have  sufficient  flexibility  in 
creating  new  products  that  will  be 
responsive  to  member  needs. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexit>ility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contect:  Thomas  E.  Joseph. 
Attorney-Advisor,  Federal  Housing 
Finance  Board.  1777  F  Street  NW., 
Washington.  DC  20006 
Phone:  202  408-2512 
Fax:  202  408-2580 
Email:  josepht@fhfb.gov 

RIN:  3069-AB18 


4155.  •  BANK  GOVERNANCE 

Priority:  Other  Significant 

Legal  Auttwrtty:  12  USC  I422a;  12 
USC  1422b;  12  USC  1426;  12  USC 
1427;  12  USC  1432; ... 

CFR  Citation:  12  CFR  915;  12  CFR  917; 
12  CFR  918 

Legal  Dsedllne:  None 

Abstract:  The  Finance  Board  is 
considering  a  rulemaking  that  would 
more  clearly  delineate  the 
responsibilities  and  the  accoimtability 
of  die  board  of  directors  for  governance 
of  a  Bank. 

Timetable:  Next  Action  Undetermined 

Reguiatory  Fiexibility  Anaiyeis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Arnold  Intrater, 
General  Counsel,  Federal  Housing 
Finance  Board.  1777  F  Street  NW., 
Washington.  DC  20552 
Phone:  202  408-2536 
Email:  intratera@fhfb.gov 

RIN:  3069-AB19 


4156.  •  NEW  BUSINESS  ACTIVITIES 

Priority:  Other  Significant 

Legal  Autttority:  12  USC  I422a;  12 
USC  1422b;  12  USC  1431;  12  USC  1432 

CFR  Citation:  12  CFR  980 

Legal  Deedline:  None 

AtMtract:  The  Finance  Board  is 
considering  a  rulemaking  to  streamline 
its  review  of  new  business  activities 
proposed  by  a  Bank  to  more  clearly 
focus  the  regulatory  review  process  on 
ensuring  that  a  new  product,  service, 
or  activity  will  not  endanger  the 
continued  safe  and  sound  operation  of 
the  Bank. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  P.  Foley,  Senior 

Attorney,  Federal  Housing  Finance 

Board.  1777  F  Street  NW..  Washington. 

DC  20552 

Phone:  202  408-2932 

Email:  foley)@fhfb.gov 

RIN:  3069-AB20 


4157.  •  COMMUNITY  SUPPORT 
REQUIREMENTS 

Priority:  Other  Significant 

Legal  Aultiority:  12  USC  I422a;  12 
USC  1422b;  12  USC  1430;  12  USC 
1430b;  12  use  1431 

CFR  Citation:  12  CFR  944 

Legal  Deadline:  None 

Abstract:  The  Finance  Board  is 
considering  a  rulemaking  to  streamline 
the  community  support  reqiiirements  to 
elimiiiate  unnecessary  regulatory 
burden,  while  preserving  the  statutory 
intent  of  ensuring  that  members'  access 
to  long-term  advances  reflects  such 
factors  as  their  record  of  performance 
imder  the  Community  Reinvestment 
Act  and  their  record  of  lending  to  first- 
time  homebuyers. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contect:  Sharon  B.  Like. 
Senior  Attorney-Advisor,  Federal 
Housing  Finance  Board,  1777  F  Street 
NW..  Washington,  DC  20006 
Phone:  202  408-2930 
Fax:  202  408-2580 
Email:  like8@fhfb.gov 

RIN:  3069-AB21 

4158.  •  PUBUC  DISCLOSURE 
Priority:  Other  Significant 
Legal  AuttKMity:  Not  Yet  Determined 
CFR  Citation:  Not  Yet  Determined 
Legal  Deadline:  None 

Abetrect:  The  Finance  Board  is 
considering  a  rulemaking  that  would 
improve  public  disclosure  by  the  Banks 
including  addressing  the  requirements 
of  the  Securities  Act  of  1933  and 
Secvirities  Exchange  Act  of  1934.  as 
these  Acts  are  interpreted  and  applied 
by  the  SEC. 
Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  P.  Foley,  Senior 

Attorney,  Federal  Housing  Finance 

Board,  1777  F  Street  NW.,  Washington. 

DC  20552 

Phone:  202  408-2932 

Email:  foleyj@fhfb.gov 

RIN:  3069-AB22 
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Federal  Housing  Rnance  Board  (FHFB) 


Completed  Actions 


4159.  DEHNmON  OF  "NON- 
MORTGAGE  ASSETS" 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  I422b(a):  12 
use  1426(a) 

CFR  Citation:  12  CFR  966.3 

Legal  Deadline:  None 

Abstract:  The  Finance  Board  published 
a  final  rule  to  redefine  "non-mortgage 
assets"  for  purposes  of  calculating  the 
appropriate  assets-to-capital  leverage 
limit  that  applies  to  each  Bank, 
pending  the  Bank's  compliance  with 
the  new  capital  regulations. 

Tim«tal9la: 


Action 


FR  Cite 


03A)7/02  67  FR  10337 
04/08A)2 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  05/21/02  67  FR  35713 

Final  /Action  Effective    06/20/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  Neil  R.  Crowley, 
Deputy  General  Counsel,  Federal 


Housing  Finance  Board,  1777  F  Street 
NW.,  Washington,  DC  20006 
Phone:  202  408-2990 
Fax:  202  408-2580 
Email:  crowleyn@fhfb.gov 

Thomas  E.  Joseph,  Attorney-Advisor, 
Federal  Housing  Finance  Board,  1777 
F  Street  NW.,  Washington,  DC  20006 
Phone:  202  408-2512 
Fax:  202  408-2580 
Email:  josephtdfhfb.gov 

RIN:  3069-ABlO 

4160.  •  AFFORDABLE  HOUSING 
PROGRAM  AMENDMENTS 

Priority:  Other  Significant 

Legal  AuttK>rtty:  12  USC  I430(j) 

CFR  Citation:  12  CFR  591 

Legal  Deadline:  None 

Abstract:  The  Finance  Board  published 
a  final  rule  to  amend  its  regulation 
governing  the  operation  of  the 
Affordable  Housing  Program  (AHP)  to 
authorize  a  Federal  Home  Loan  Bank 
to  set  aside  annually  an  additional 
amount,  up  to  the  greater  of  Si. 5 
million  or  10  percent  of  the  Bank's 


annual  required  AHP  contribution,  to 
assist  low-  or  moderate-income,  first- 
time  homebuyers  imder  the  Bank's 
homeownership  set-aside  program. 

TimetaMs: 


Action 


FR  Ctta 


NPRIM 

NPRM  Comment 

Period  End 
Final  Action 
Final  Action  Effective 


06/20/02  67  FR  41872 
08/19/02 

09/19/02  67  FR  58978 
10/21/02 


Regulatory  Flexibiiity  Analysis 
Required:  No 

Govemmerrt  Levels  Affected:  None 

AgeiKy  Contact:  Sharon  B.  Like, 
Senior  Attorney-Advisor,  Federal 
Housing  Finance  Board,  1777  F  Street 
NW..  Washington,  DC  20006 
Phone:  202  408-2930 
Fax:  202  408-2580 
Email:  likes@fhfb.gov 

Related  RIN:  Previously  reported  as 
3069- AB15 

RIN:  3069-AB16 

(FR  Doc.  02-25201  Filed  12-06-02;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION  (FMC) 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Ch.  iV 

Regulatory  Plan  and  Unified  Agenda 

agency:  Federal  Maritime  Commission. 

action:  Regulatory  plan  and  semiannual 
regulatory  agenda. 

SUHMARY:  Pursuant  to  section  4(b)  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Commission  anticipates 
having  under  consideration,  during  the 
period  from  October  1,  2002.  to 
September  30.  2003.  actions  in  the  areas 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  concerning 
Commission  rulemaking  proceedings  or 
the  status  of  any  matter  listed  below, 
contact:  Bryant  L.  VanBrakle.  Secretary, 


Federal  Maritime  Commission,  800 
North  Capitol  Street  NW..  Washington, 
DC  20573.  (202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  Section 
602  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  602)  requires  the  publication  of 
an  agenda  of  items  for  which  regidatory 
agencies  may  propose  or  promiUgate  a 
rule  which  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Section  4(b)  of 
Executive  Order  12866  also  requires 
agencies  to  publish  a  regulatory  agenda. 
The  agendas  include  information  on 
regulatory  activities  being  conducted  or 
reviewed  during  the  succeeding  12 
months  by  the  Commission. 

The  following  is  the  Commission's 
unified  regulatory  agenda.  The  agenda 
does  not  necessarily  include  all 
petitions  for  rulemakings  that  are  under 
staff  review. 


In  addition,  the  Commission 
maintains  a  compilation  of  the  status  of 
pending  rulemaking  proceedings  and  a 
listing  of  rules  that  have  become  final 
since  the  publication  of  the  most  recent 
regulatory  agenda.  This  will  be  made 
available  to  the  public,  including  the 
press  and  interested  persons. 

The  Commission  ciurently  has  no 
actions  under  consideration  that 
constitute  "significant  regulatory 
actions"  imder  the  definition  in 
Executive  Order  12866.  This  edition  of 
the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions 
includes  The  Regulatory  Plan,  which 
appears  in  part  II  of  this  issue  of  the 
Federal  Register.  The  Federal  Maritime 
Commission's  Statement  of  Regulatory 
Priorities  is  included  in  part  II. 

Bryant  L.  VanBrakle. 

Secretary. 


Federal  Maritime  Commission— Proposed  Rule  Stage 


Sequence 
Numt>er 


4161 

4162 

4163 
4164 


Trtte 


Content  of  Ocean  Common  Carrier  and  Marine  Tenninal  Operator  Agreements  Subj^  to  the  Stripping  Act  of 
1984  (Docket  No.  99-13)  

Impact  of  Govemment  Paperworlt  Elimination  Act  and  Electronic  Signatures  in  Global  and  f4ational  Commerce  Act 
(Docket  rto.  01-08)  

Common  Carrier  Status  Under  the  Shipping  Act  of  1984 

Passenger  Vessel  FinarKaal  Responsitwiity  


Regulation 

Identification 

Numtwr 


3072-AC11 

3072-AC17 
3072-AC21 
3072-AC22 


Federal  Maritime  Commission — Long-Term  Actions 


Sequence 
Number 


4165 
4166 


Title 


Cotoading  Practices  and  Possit)te  Section  16  Exemption  for  Cotoading  (Docket  Nos.  93-22  and  94-26) 
Port  Restrictions  and  Requirements  in  the  United  States/Japan  Trade  (Docket  No.  96-20) 


Regutation 

Identification 

Numtwr 


3072-AB75 
3072-AB97 


Federal  Maritime  Commission — Completed  Actions 


Sequence 
Number 


4167 
4168 


Title 


Update  of  Existing  and  Addition  of  N&m  Filing  and  Service  Fees  (Docket  1^.  02-05) 

Financial  Responsibility  Requirements  for  Nonpertonfnance  of  Transportation— Discontinuance  of  Self-Insurance 
and  the  Sliding  Scale,  and  Guarantor  Limitatk>ns  (Docket  No.  02-07) 


Regulation 

IdentifKation 

Number 


3072-AC19 
3072-AC20 
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Federal  Merttkne  Commieeion  (FMC) 


Propoeed  Rule  Stage 


4161.  CONTENT  OF  OCEAN  COMMON 
CARRIER  AND  MARINE  TERMMAL 
OPERATOR  AGREEMENTS  SUBJECT 
TO  THE  SHIPPING  ACT  OF  1964 
(DOCKET  NO.  96-13) 

Priority:  Substantive,  Nonsignificant 

Legal  AullMrity:  46  USC  app  1701  et 
seq;  PL  105-258 

CFR  Citation:  46  CFR  535 

Legal  Daadlina:  None 

Abelrael:  The  FMC  is  issuing  this 
inquiry  to  solicit  comments  concMning 
the  appropriate  content  of  agreements 
filed  with  the  Commission  pinsuant  to 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998.  The  comments  received  will 
assist  the  Commission  in  preparing  a 
proposal  to  update  or  refine  the 
existing  content  standards. 


1Mb  FR  CH» 


08/03/99  64  FR  42057 
1(V04/99 

12/0Q/D2 
O2JO0fO3 


Notice  of  Inquiry 
Inquiry  Comment 

PefkxlEnd 
NPRM 
NPRM  Comment 

Period  End 

Regulatory  FlexMllty  Analysis 
Required:  No 

Small  EntMee  Affected:  No 

Government  Levels  Affectedi  None 

Agency  Contact:  David  R.  Miles, 
Acting  General  Counsel,  Federal 
Maritime  Commission 
Phone;  202  523-5740 
Fax:  202  523-5738 
Email:  davidm9fmc.gov 

RIN:  3072-ACll 

4162.  IMPACT  OF  GOVERNMENT 
PAPERWORK  EUMINATKW  ACT  AND 
ELECTRONIC  SK2NATURES  IN 
GLOBAL  AND  NATKMIAL  COMMERCE 
ACT  (DOCKET  NO.  01-06) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  105-277. 
Govemment  Paperwork  Elimination 
Act:  PL  106-229,  Electronic  Signatures 
in  Global  and  National  Commerce  Act 

CFR  Citation:  46  CFR  500  et  seq 

Legal  Deedline:  Final,  Statutory, 
October  21,  2003. 

Abetract:  The  Federal  Maritime 
Commission  is  issuing  this  inquiry  to 
solicit  information  and  conunents 
concerning  the  impact  of  the 


Govemment  Paperwork  Elimination  Act 
and  the  Electronic  Signatures  in  Global 
and  National  Commerce  Act  on  all 
sectors  of  the  U.S.  ocean  shipping 
industry.  These  comments  will  assist 
the  Conunission  as  it  analyzes  the  use 
and  acceptance  of  documents  in 
electronic  form,  as  well  as  other  means 
of  engaging  in  electronic  transactions. 
The  Commission,  via  a  rulemaking, 
plans  to  provide  individuals  or  entities 
with  the  option  to  submit  information 
or  transact  business  with  the 
Commission  electronically,  where 
practicable,  and  to  maintain  records 
electronically  when  practicable. 


Action 


Dal*         FR  CHa 


Notice  of  Inquiry 
Comments  Due 
Comment  Perid 
Extended  to 
09/17/2001 
NPRM 

NPRM  Comment 
PerkxJEnd 


07/18/01  66  FR  37468 

06/17/01 

06/17/01  66  FR  43261 


01/00^ 
03AXV03 


Regulatory  Flexibility  Analysis 
Re^hed:No 

Smell  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agsncy  Contect:  Aiistin  L.  Schmitt, 

Deputy  Executive  Director,  Federal 

Maritime  Commission,  800  North 

Capitol  Street  NW,  Washington,  DC 

20573 

Phone:  202  523-5800 

Fax:  202  523-5827 

Email:  austinsOfinc.gov 

RIN:  3072-AC17 

4163.  COMMON  CARRIER  STATUS 
UNDER  THE  SHIPPING  ACT  OF  1964 

Priority:  Other  Significant 

Legel  Authority:  5  USC  553: 46  USC 
app  1701  et  seq;  PL  105-258 

CFR  Citation:  46  CFR  515;  46  CFR  520; 
46  CFR  530;  46  CFR  535 

Legal  Deedline:  None 

Abstrsct:  The  Federal  Maritime 
(Commission  is  proposing  to  amend  its 
rules  to  address  the  criteria  that  it  will 
use  to  establish  ocean  common  carrier 
status  under  the  Shipping  Act  of  1984. 


Action 


DM* 


FR  CM* 


NPRM 

NPRM  Comment 
Period  End 


01/00/03 
03/00/03 


Regulelory  FlexMllty  Analysis 
Required:  No 

SmeM  Entities  Affected:  Businesses 

Govemmsnt  Levela  Affactad:  None 

Agency  Contact  Florence  A.  Carr, 
Director,  Bureau  of  Trade  Analysis, 
Federal  Maritime  Commission,  800 
North  Capitol  Street  NW,  Washington, 
DC  20573 

Phone:  202  523-5796 
Fax:  202  523-4372 
Email:  florence6fmc.gov 

Vem  W.  Hill,  Director,  Btueau  of 
Enforcement,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.  Washington,  DC  20573 
Phone:  202  523-5783 
Fax:  202  523-5785 
Email:  vemh9fmc.gov 

RIN:  3072-AC21 

4164.  •  PASSENGER  VESSEL 
RNANCIAL  RESPONSIBiLITY 

Priority:  Other  Significant 

Legal  Autttortty:  5  USC  552  to  553;  46~ 
USC  app  81 7d  to  81 7e;  46  USC  1716 

CFR  Citation:  46  CFR  540 

Legal  Deadline:  None 

AlMtrect:  The  FMC  will  be  proposing 
to  amend  its  regulations  that  require 
passenger  vessel  operators  (PVOs)  to 
establish  financial  responsibility  for 
nonperformance  of  transportation.  The 
Commission  contemplates  requiring 
PVOs  to  ensure  that  they  have  covered 
the  full  extent  of  their  imeamed 
passenger  revenue.  The  maximum 
amount  of  coverage  currently  required 
is  $15  million.  The  Commission 
believes  the  contemplated  increase  in 
coverage  is  necessary  to  provide 
adequate  protection  for  the  cruising 
public  given  current  conditions  in  the 
cruise  industry. 

Timetal>le: 


Action 


FR  CM* 


NPRM  ufoom 

NPRM  Comment  01/00/03 

Period  End 

Re^iiatory  Flexibility  Anelysis 
Required:  No 

Smell  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Agency  Contect:  Sandra  L.  Kusumoto, 
Director,  Bureau  of  Consmner 
Complaints  &  Licensing,  Federal 
Maritime  Commission,  800  North 
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FMC 


Propoa«d  Rule  Staga 


Capitol  Street  NW.  Washington,  DC  Phone:  202  523-5787 

20573  Fax:  202  523-5830 


Email:  sandrak9bnc.gov 
3072-AC22 


Federal  Maritime  Commission  (FMC) 


Long-Term  Actiona 


4165.  COLOADING  PRACTICES  AND 

POSSIBLE  SECTION  16  EXEMPTION 

FOR  COLOADING  (DOCKET  NOS.  93- 

22  AND  94-26) 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  46  CFR  520.11 

TImetalale: 


4166.  PORT  RESTRICTIONS  AND 
REQUIREMENTS  IN  THE  UNITED 
STATES/JAPAN  TRADE  (DOCKET  NO. 
96-20) 

Priority:  Other  Significant 

CFR  Citation:  46  CFR  551 


Action 


Dale 


FR  CMS 


10/20/97  62  FR  54396 


Action 


FR  Cite        Action 


NPRM 

NPRM  Comment 

Period  End 
^4otice  of  Inquiry 

(Docket  No  94-26) 
Comment  Penod  End 

for  NOI  (Docket  r4o. 

94-26) 
NiOi  Comment  Period 

Extended  to 

01/23/95 
Final /Kction 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  David  R.  Miles 
Phone:  202  523-5740 
Fax:  202  523-5738 
Email:  davidm@fiaic.gov 

RIN:  3072-AB75 


11/24/93  58  FR  62077 
03/11/94  59  FR  5974 

11/09/94  59  FR  55826 

12/27/94 

12/28/94  59  FR  66880 

To  Be  Detemfiined 


NPRIM 
Comment  Period 

Extended  to 

01/20/97 
NPRM  Comment 

Penod  End 
Final  Rule  -  Report 

Due  08/26/1 999  and 

Every  180  Days 

Thereafter 
Final  Rule  Effective 
Status  Reports  arKJ 

Comments  Due 

oa«)5/97 
/Vmendment  to  Final 

Rule 
Final  Rule 

Effectiveness 

Extended  to 

09/04/97 
Status  Reports  and 

Comments  Due 

07/01/97 


11/13/96 
12/27/96 


61  FR  581 60 
61  FR  68200 


01/13/97 

03/04/97  62  FR  9696 


04/14/97 
04/16/97 


04/16/97 
04/16/97 


62  FR  18433 

62  FR  18532 
62  FR  18533 


04/16/97  62  FR  18533 


Federal  Maritime  Commission  (FMC) 


4167.  UPDATE  OF  EXISTING  AND 
ADDmON  OF  NEW  RUNG  AND 
SERVTCE  FEES  (DOCKET  NO.  02-05) 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  46  CFR  502;  46  CFR  503; 
46  CFR  515;  46  CFR  520;  46  CFR  530; 

bompwiea. 

FR  Ctte 


Fax:  202  523-5827 
Email:  joannbdfinc.gov 

RIN:  3072-AC19 


Final  Rule  06/11/02  67  FR  39858 

Final  Rule  Effective       07/1 5/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  JoAnn  Baca 
Phone:  202  523-5800 


4168.  RNANCIAL  RESPONSIBILfTY 
REQUIREMENTS  FOR 
NONPERFORMANCE  OF 
TRANSPOflTATK>N— 
DISCONTINUANCE  OF  SELF- 
INSURANCE  AND  THE  SUDING 
SCALE,  AND  GUARANTOR 
LIMITATK>NS  (DOCKET  NO.  02-07) 

Priority:  Other  Significant 

CFR  Citation:  46  CFR  540 


11/19/97  62  FR  61648 


06/07/99  €4  FR  30245 
06/07/99, 

08/15/01   66  FR  42859 

06/15/01 


/^mendmerrt  to  Final 
Rule  -  Denial  of 
Petition 

Final  Rule 
Effectiveness 
\  SusperxJed 

11/13/97 

FR  CMe        Final  Rule  Removed 
Final  Rule  Removed 

Effective 
Requirement  for 

Reporting  Revised 
Report  Due 
11/07/2001  and 
Every  180  Days 
Thereafter 
Next  AOaon  Undetermined 

Regulatory  FlexMllty  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  David  R.  Miles 
Phone:  202  523-5740 
Fax:  202  523-5738 
Email:  davidm@fiaic.gov 

RIN:  3072-AB97 


Completed  Actions 


Completed: 


Reeeon 


FR  Cite 


NPRM 

Final  Rule 

Final  Rule  Effective 


04/23/02  67  FR  19730 
07/05/02  67  FR  44774 
08/05/02 


Regulatory  Flexiblllty  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sandra  L.  Kusumoto 
Phone:  202  523-5787 
Fax:  202  523-5830 
Email:  sandrakdfimc.gov 

RIN:  3072-AC20 

(FR  Doc.  02-23897  Filed  12-06-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM  (FRS) 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Ch.  H 

Semiannual  Regulatory  Flexiblltty 
Agenda 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Semiannual  regulatory  agenda. 


SUMMARY:  The  Board  is  issuing  this 
agenda  under  the  Regulatory  Flexibility 
Act  and  the  Board's  Statement  of  Policy 
Regarding  Expanded  Rulemaking 
Procedures.  The  Board  anticipates 
having  imder  consideration  regulatory 
matters  as  indicated  below  during  the 
period  October  1,  2002,  through  April  1, 
2003.  The  next  agenda  will  be  published 
in  the  spring  of  2003. 


DATES:  Comments  about  the  form  or 
content  of  the  agenda  may  be  submitted 
any  time  during  the  next  6  months. 

ADDRESSES:  Comments  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 

FOR  FURTHER  MFORMATION  CONTACT:  A 
Staff  contact  for  each  item  is  indicated 
with  the  regulatory  description  below. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  publishing  its  fall  2002  agenda  as  part 
of  the  Fall  2002  Unified  Agenda  of 
Federal  Regulatory  and  DOTegulatory 
Actions,  which  is  coordinated  by  the 
Office  of  Management  and  Budget  \mder 
Executive  Order  12866.  The  agenda  also 
identifies  rules  the  Board  has  selected 
for  review  under  section  610(c)  of  the 
Regulatory  Flexibility  Act,  and  public 
comment  is  invited  on  those  entries. 


Participation  by  the  Board  in  the 
Unified  Agenda  is  on  a  volimtary  basis. 

The  Board's  agenda  is  divided  into 
three  sections.  The  first.  Proposed  Rule 
Stage,  reports  on  matters  the  Board  may 
consider  for  public  comment  diuing  the 
next  6  months.  The  second  section. 
Final  Rule  Stage,  reports  on  matters  that 
have  been  proposed  and  are  imder 
Board  consideration.  A  third  section. 
Completed  Actions,  reports  on 
regiilatory  matters  the  Board  has 
completed  or  is  not  expected  to  consider 
further.  Matters  begun  and  completed 
between  issues  of  the  agenda  have  not 
been  included. 

A  dot  (•)  preceding  an  entry  indicates 
a  new  matter  that  was  not  a  part  of  the 
Board's  previous  agenda  and  which  the 
Board  has  not  completed. 

Margaret  Mcaoskey  Shanks, 

Assistant  Secretary  of  the  Board. 


Federal  Reserve  System— Proposed  Rule  Stage 


4169 
4170 
4171 

4172 


Regulation:  A  —  Extensions  of  Credit  by  Federal  Reserve  Banks  (Docket  Number  R-1123)  

Regulation:  H  —  Membership  of  State  Banking  Institutions  in  tt>e  Federal  Reserve  System 

Regulation:  H  —  Membership  of  State  Banking  Institutions  in  the  Federal  Reserve  System;  and  Regulation:  Y  — 

Bank  HoWing  Ck)mpanies  and  Change  in  Bank  Control.  Capital  Appendfces  (Section  610  Review) 

Regulation:  DO  —  Tnith  in  Savings  Act  (SeoUon  610  Review) 


Regulation 

Identification 

Numtwr 


7100-AC89 
7100-AC73 

710D-AC88 
7100-AC86 


Federal  Reserve  System— Final  Rule  Stage 


Sequence 
Number 


4173 
4174 

4175 
4176 

4177 

4178 

4179 
4180 

4181 
4182 
4183 
4184 
4185 
4186 
4187 
4188 
4189 


Regulation:  B  —  Equal  Credit  Opportunity  (Docket  Number  R-1008)  (Section  610  Review)  _ 

Regulation:  B  —  Equal  Credit  Opportunity;  and  Regulation;  Z  —  Tmth  in  Lending  (Docket  Numbers:  R-1040  aixJ 

R-1043)  • 

Regulation:  E  —  Electronic  Fund  Transfers  (Docket  Numbers:  R-0919  and  R-1041)  

Regulation:  H  —  Membership  of  State  Banking  Institutions  in  the  Federal  Resent  System  (Docket  Number  R- 

1064) ;" 

Regulation:  H  —  Membership  of  State  Banking  Institutions  in  the  Federal  Resen«  System;  and  Regulation:  Y  — 
Bank  HoWing  Companies  and  Change  in  Bank  Control  (Docket  Number  R-0930) 

Regulation:  H  —  Membership  of  State  Banking  Institutions  in  the  Federal  Reserve  System;  and  Regulation:  Y  — 
Bank  Holding  Companies  and  Change  in  Bank  Control  (Docket  Number  R-1087)  

Regulation:  M  —  Consumer  Leasing  (Docket  Number  R-1042) 

Regulation:  T  —  Credit  by  Brokers  and  Dealers;  Regulation:  U  —  CredH  by  Banks;  and  Regulation:  X  —  Bor- 
rowers of  Securities  Credit  (Docket  Number  R.0995)  

Regulatkxi:  V  — Fair  Credit  Reporting  (Docket  Number  R-1082)  

Regulation:  W  —  Transactions  Between  Banks  and  Their  Affiliates  (Docket  Number  R-1103) 

Regulation:  Y  —  Bank  HoWing  Companies  and  Change  in  Bank  Control 

Regulation;  Y  —  Bank  HoWing  Companies  and  Change  in  Bank  Control • 

Regulation:  Y  —  Bank  HoWing  Companies  and  Change  in  Bank  Control  (Docket  Number  R-1091) 

Regulation:  Y  —  Bank  HoWing  Companies  and  Change  in  Bank  Control  (Docket  Number  R-1094) 

Regulation:  Y  —  Bank  HoWing  Companies  and  Change  in  Bank  Control  (Docket  Number  R-1092) 

Regulation:  BB  —  Community  Reinvestment  (Docket  Number  R-1112)  (Section  610  Review) , 

Regulation:  DD  —  Tmth  in  Savings  (Docket  Number  R-1044) 


Regulation 

ldentifk»ition 

Number 


7100-AC54 

7100-AC46 
7100-AC06 

7100-ACe9 

7100-AC13 

7100-AC75 
7100-AC53 

7100-AC45 
7100-AC68 
7100-AC63 
7100-AC66 
7100-AC78 
7100-AC79 
7100-AC81 
7100-AC82 
7100-AC87 
7100-AC34 
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Federal  Reserve  System — Final  Rule  Stage  ((Continued) 

Sequence 
Number 

TItie 

Regulation 

Wentification 

Number 

4190 

Misc.  Interpretations:  Applk^ation  of  Sections  23A  and  23B  of  the  Federal  Reserve  Act  to  Derivative  Transactions 
Witti  Affiliates  and  Intraday  Extensions  of  Credit  to  Affiliates  (Docket  Number  R-1 104)  

7100-AC85 

Federed  Reserve  System — Completed  Actions 

Sequence 
Number 

Trtle 

Regulation 

Identification 
Number 

41Q1 

R«>niitatinn-  C HnmA  Morloaoe  Disclosure  ^Docket  Numbers*  R-1001  and  R-1 120)               

7100-AC51 

4192 

Regulation:  H  —  Membership  of  State  Banking  Institutions  in  the  Federal  Resen«  System  (Docket  Number  R- 
1099) » 

7100-AC84 

Federal  Reserve  System  (FRS) 


Proposed  Rule  Stage 


4169.  e  REGULATION:  A  — 
EXTENSIONS  OF  CREDIT  BY 
FEDERAL  RESERVE  BANKS  (DOCKET 
NUMBER:  R-1123) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  248(iHj):  12 
use  343  et  seq;  12  USC  347;  12  USC 
347a;  12  USC  347c;  12  USC  348  et  seq; 
12  USC  357;  12  USC  374;  12  USC  374a; 
12  USC  461;  ... 

CFR  Citation:  12  CFR  part  201 

Legal  Deadline:  None 

Al>Stract:  This  proposal  would 
restnictiu«  the  credit  programs  that 
Reserve  Banks  make  available  to 
depository  institutions.  Primary  and 
secondary  credit,  which  would  be 
available  at  above-market  rates  with 
minimal  administrative  burden,  would 
replace  the  existing  adjustment  and 
extended  credit  programs.  These  two 
new  programs  should  eliminate  the 
concerns  that  currently  prevent 
depository  institutions  from  going  to 
the  discotmt  window  during  tight 
money  markets  when  obtaining  Federal 
Reserve  credit  is  appropriate,  and  also 
should  allow  the  Federal  Reserve  to 
respond  more  quickly  to  liquidity 
strains  diu'ing  national  emergencies. 
The  Board  has  not  proposed  changes 
to  the  seasonal  credit  program  but  has 
solicited  conunent  on  whether  that 
program  is  still  necessary  and  what  the 
applicable  interest  rate  should  be.  The 
Board  also  has  solicited  comment  on 
the  specific  economic  impact  of  the 
proposed  changes  on  small  depository 
institutions.  Following  the  review  of 


the  public  comments,  the  Board  is 
expected  to  take  further  action. 

Tbnelable: 


Action 


FR  Cite 


Board  requested  05/24/02  67  FR  36544 

comment 
Further  Board  actk)n     12/00/02 

by 

Regulatory  Flexllilllty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Adrianne  G.  Threatt, 
Senior  Attorney,  Federal  Reserve 
System,  Legal  Division 
Phone:  202  452-3554 

RIN:  7100-AC89 

4170.  REGULATION:  H  ~ 
MEMBERSHIP  OF  STATE  BANKING 
INSTITUTIONS  IN  THE  FEDERAL 
RESERVE  SYSTEM 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttrarlty:  12  USC  I828(t) 

CFR  Citation:  12  CFR  208 

Legal  Deadline:  None 

AtMtract:  Section  204  of  the  Gramm- 
Leach-Bliley  Act  added  a  new 
subsection  (t)  to  section  18  of  the 
Federal  Deposit  Insurance  Act  requiring 
the  Board,  in  consultation  with  the 
Seciuities  and  Exchange  Commission,- 
to  establish  recordkeeping  requirements 
for  state  member  banks  and  branches 
and  agencies  of  foreign  banks  that  rely 


on  the  exceptions  from  the  definition 
of  broker  or  dealer  provided  in  section 
3(a)(4)  or  (5)  of  the  Securities  Exchange 
Act  of  1934. 

The  Board  anticipates  issuing  for  public 
comment  a  rule  that  would  implement 
these  recordkeeping  requirements.  The 
Board  notes  that  the  Securities  and 
Exchange  Commission  has,  by  rule, 
delayed  the  effective  date  of  the  new 
exemptions  for  banks  contained  in 
section  3(a)(4)  and  (5)  of  the  Securities 
Exchange  Act  of  1934,  and  has 
requested  comment  on  rules  that  would 
provide  guidance  concerning  the  scope 
of  their  exemptions.  (Release  No.  34- 
44291,  reprinted  in  66  FR  27760,  May 
18,  2001;  Release  No.  34-45897,  May 
8,  2002).  It  is  not  anticipated  that  the 
Board's  proposal,  when  issued,  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
subject  to  the  Board's  regulation. 

Timetable: 


Action 


Dete 


FR  Cite 


Board  will  consider        11/00/02 
requestir)g  comment 
by 

Regulatory  Flexllillity  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Kieran  Fallon,  Senior 

Coimsel,  Federal  Reserve  System,  Legal 

Division 

Phone:  202  452-5270 

RIN;  710O-AC73 
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FRS 


4171.  REGULATION:  H  — 
MEMBERSHIP  OF  STATE  BANKING 
INSTmmONS  IN  THE  FEDERAL 
RESERVE  SYSTEM;  AND 
REGULATION:  Y  —  BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL,  CAPITAL  APPENDTCES 
(SECTION  610  REVIEW) 
Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  24: 12  USC 
24a;  12  USC  36;  12  USC  92a;  12  USC 
93a;  12  USC  248(a);  12  USC  248(c);  12 
USC  321  to  338a;  12  USC  37ld;  12  USC 
461;  12  USC  481  to  486;  12  USC  601; 
12  USC  611;  12  USC  1814;  12  USC 
1816;  ... 

CFR  Citation:  12  CFR  208  app  A;  12 
CFR  208  app  D;  12  CFR  208  app  E; 
12  CFR  225  app  A;  12  CFR  225  app 
D;  12  CFR  225  app  E 

Legal  Daadllrw:  None 

Abstract  The  capital  appendices  to 
Regulations  H  and  Y  set  forth 
guidelines  for  institutions  in  calculating 
their  regulatory  capital  requirements, 
both  risk-based  and  leverage. 

While  the  guidelines  are  continuously 
monitored  and  updated  as  required  to 
reflect  market  innovations,  accoimting 
changes,  or  modifications  to 
supervisory  policy,  the  Board  is 
undertaking  a  more  comprehensive 
review  of  the  guidelines  to  minimize 


regulatory  burden,  clarify  issues  arising 
from  the  Gramm-Leach-Bliley  Act. 
enhance  the  overall  risk  sensitivity,  and 
to  comply  with  provisions  of  section 
610(c)  of  the  Regulatory  Flexibility  Act 
of  1994.  Following  the  review,  the 
Board  will  publish  a  notice  of  proposed 
rulemaking. 

Thnetabla: 

Action 


FR  CH* 


Board  will  consider        01/0(V03 

requesting  cxxnment 

by 
Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Aftacted:  None 

Agency  Contact:  Barbara  Bouchard. 
Assistant  Director,  Federal  Reserve 
System.  Division  of  Banking 
Supervision  and  Regulation 
Phone:  202  452-3072 

RIN:  710O-AC88 

4172.  REGULATION:  DO  —  TRUTH  IN 
SAVINGS  ACT  (SECHON  610  REVIEW) 

Priority:  Substantive,  Nonsignificant 
Legal  AuttKKlty:  12  USC  4301 
CFR  Citation:  12  CFR  230 
Legal  Deadline:  None 
Abstract:  Regulation  DD.  which 
implements  the  Truth  in  Savings  Act, 


Proposed  Rule  Stage 


requires  that  depository  institutions 
uniformly  disclose  to  customers 
information  about  the  terms  and 
conditions  on  which  interest  is  paid 
and  fees  are  assessed  on  deposit 
accoimts. 

The  Board  has  targeted  Regulation  DD 
for  review  to  update  it  and  to  comply 
with  provisions  of  section  610(c)  of  the 
Regulatory  Flexibility  Act  of  1994.  The 
review  is  expected  to  commence  with 
publication  of  an  advance  notice  of 
proposed  rulemaking  in  first  quarter 
2003  and  be  completed  in.  the  same 
year. 

Timetable: 


Action 


Date 


FR  Gil* 


Board  will  consider        02/00/03 
requesting  comment 
by 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  lane  Ahems,  Senior 

Counsel,  Federal  Reserve  System, 

Division  of  Consumer  and  Community 

Affeirs 

Phone:  202  452-3667 

RIN:  7100-AC86 


Federal  Reserve  System  (FRS) 


Rnal  Rule  Stage 


4173.  REGULATK)N:  B  —  EQUAL 
CREDIT  OPPORTUNITY  (DOCKET 
NUMBER:  R-1008)  (SECTK>N  610 
REVIEW) 

Priority:  Substantive,  Nonsignificant 

Legal  AuttK>rlty:  15  USC  1691 

CFR  Citation:  12  CFR  202 

l.egai  Deadline:  None 

Abstract  In  1998.  the  Board  targeted 
Regulation  B,  which  implements  the 
Equal  Credit  Opportunity  Act  (ECOA). 
for  a  review  to  update  the  regulation. 
The  ECOA  makes  it  unlawful  for 
creditors  to  discriminate  against  an 
applicant,  in  any  aspect  of  a  credit 
traiosaction.  on  the  basis  of  race,  color, 
religion,  national  origin,  gender,  marital 
status,  age,  and  other  specified  bases. 
In  March  1998.  the  Board  issued  for 
public  comment  an  advance  notice  of 
proposed  rulemaking  for  Regulation  B 


that  identified  specific  issues,  in 
addition  to  requesting  general  comment 
on  revisions  to  the  regulation  (63  FR 
12326.  March  12,  1998). 

In  August  1999,  following  review  of  the 
public  comments  on  the  advance 
notice,  the  Board  issued  for  public 
comment  a  proposed  rule  amending 
Regulation  B  (64  FR  44582,  August  16, 
1999).  Major  revisions  in  the  proposed 
rule  include:  removing  the  general 
prohibition  against  obtaining 
information  about  applicant 
characteristics  such  as  national  origin 
or  gender,  although  such  information 
still  generally  may  not  be  considered 
in  extending  credit;  adding  a  disclosure 
requirement  for  creditors  that 
voluntarily  collect  data  on  applicant 
characteristics;  requiring  creditors  to 
retain  certain  records  for  preapproved 
credit  solicitations;  and  extending  the 


record  retention  period  for  most 
business  credit  applications. 

Based  on  the  regulatory  flexibility 
analysis,  it  is  not  expected  that  the 
proposal  will  have  a  significant  impact 
on  small  entities.  Although  there  would 
be  a  new  disclosure  requirement  for 
creditors  that  voluntarily  request 
information  about  applicant 
characteristics,  a  model  form  is 
proposed  to  ease  compliance.  Also, 
there  is  a  new  reqiiirement  to  retain 
certain  records  for  preapproved  credit 
solicitations.  For  business  reasons, 
many  institutions  already  retain  some 
of  the  preapproved  credit  solicitation 
information  being  sought.  In  addition, 
compliance  burdens  should  be 
minimized  by  the  fact  that  creditors 
may  use  a  variety  of  methods,  such  as 
electronic  storage,  to  retain  records. 
Following  review  of  the  public 
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comments,  the  Board  is  expected  to 
take  further  action. 

Timetable: 


Action 


FR  Ota 


03/12/98  63  FR  12326 


06/16/99  64  FR  44582 


Board  requested 

comment  on 

advance  notice 
Board  requested 

comment  on 

proposed  rule 
Further  Board  action     11/00/02 

by 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Natalie  E.  Taylor, 

Counsel,  Federal  Reserve  System, 

Division  of  Consumer  and  Community 

Affairs 

Phone:  202  452-2412 

RIN:  7100-AC54 

4174.  REGULATION:  B  —  EQUAL 
CREDIT  OPPORTUNITY;  AND 
REGULATION:  Z  —  TRUTH  IN 
LENDING  (DOCKET  NUMBERS:  R- 
1040  AND  R-1043) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  1601  et  seq; 
12  USC  4301  et  seq 

CFR  Citation:  12  CFR  202;  12  CFR  213; 
12  CFR  226;  12  CFR  230 

Legal  Deadline:  None 

Abstract:  In  March  1998  and 
September  1999,  the  Board  issued  for 
public  comment  proposed  rules  to 
permit  the  electronic  delivery  of 
Regiilation  B  and  Regulation  Z 
disclosures,  if  the  consumer  agrees  (63 
FR  14548,  March  25,  1998,  and  64  FR 
46988,  September  14.  1999).  The  Board 
also  issued  similar  proposed  rules 
under  other  consiuner  financial  services 
laws  administered  by  the  Board. 

The  Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign  Act), 
which  became  effective  October  1, 
2000.  generally  governs  the  validity  of 
records  and  signatiires  in  electronic 
form.  The  E-Sign  Act  incorporated 
some  elements  of  the  Board's  regiilatory 
proposals  governing  electronic 
disclosures.  Some  provisions  in  the 
Board's  proposals,  however,  were 
modified  or  preempted  by  the  Act. 
while  other  provisions  were  not 
addressed  by  the  E-Sign  Act  but  were 


consistent  with  that  Act  and  coiUd  be 
issued  as  final  rules. 

In  March  2001,  the  Board  issued 
interim  final  rules  on  the  electronic 
delivery  of  disclosures  (66  FR  17329, 
March  30.  2001.  and  66  FR  17779, 
April  4,  2001).  The  scheduled 
mandatory  compliance  date  was  later 
lifted  (66  FR  41439.  August  8.  2001). 
Under  the  interim  final  rules, 
consistent  with  the  requirements  of  the 
E-Sign  Act.  creditors  generally  must 
obtain  consumers'  affirmative  consent 
to  provide  disclosures  electronically. 
There  are  exceptions  for  certain 
disclosures.  The  interim  final  rules  also 
establish  imiform  requirements  for  the 
timing  and  delivery  of  electronic 
disclosures.  The  March  2001 
rulemakings  were  published  as  interim 
final  rules  to  allow  interested  persons 
to  present  new  information  or  views 
not  considered  in  previous 
rulemakings.  The  rules  are  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  Following  review  of 
the  public  comments,  the  Board  will 
take  further  action. 

Timetable: 


Date 


FR  Cite 


Boardissued  03/25/98  63FR  14548 

proposed  mles 
Board  issued  revised    09/14/99  64  FR  46988 

proposed  rules 
Board  issued  interim     03/30/01  66  FR  17329 

final  njle 

(Regulation  Z) 
Board  issued  interin^     04/04/01   66  FR  17779 

final  rule 

(Regulation  B) 
Board  lifted  mandatory  08/08/01  66  FR  41439 

compliance  date 
Further  Board  action      1 1  AXy02 

by 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Natalie  E.  Taylor, 

Coimsel.  Federal  Reserve  System. 

Division  of  Consumer  and  Community 

Af&irs 

Plvone:  202  452-2412 

RIN:  7100-AC46 


4175.  REGULATION:  E  — 

ELECTROMC  FUND  TRANSFERS 

(DOCKET  NUMBERS:  R-0919  AND  R- 

1041) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  1693  et  seq 


CFR  Citation:  12  CFR  205 

Legal  Deadline:  None 

Abstract:  In  March  1998  and  ' 

September  1999,  the  Board  issued  for 
public  comment  an  interim  final  rule 
and  proposed  rules  under  Regulation  E 
to  permit  the  electronic  delivery  of 
disclosures,  if  the  consumer  agrees 
(Docket  Niunber:  R-1002;  63  FR  14528, 
March  25,  1998  (interim  rule),  and 
Docket  Number:  R-1041;  64  FR  49699. 
September  14,  1999).  The  Board  also 
issued  similar  proposed  rules  luider 
other  consumer  financial  services  laws 
administered  by  the  Board. 

The  Electronic  Signatvu^s  in  Global  and 
National  Commerce  Act  (E-Sign  Act), 
which  became  effective  October  1, 
2000,  generally  provides  that  records 
and  signatures  may  not  be  deiued  legal 
effect  solely  because  they  are  in 
electronic  form.  The  E-Sign  Act 
incorporated  some  elements  of  the 
Board's  regulatory  proposal  governing 
electronic  disclosures.  Certain 
provisions  in  the  Board's  proposal, 
however,  were  modified  or  preempted 
by  the  Act,  while  other  provisions  were 
not  addressed  by  the  E-Sign  Act  but 
were  consistent  with  the  Act  and  could 
be  issued  as  final  rules. 

In  March  2001,  the  Board  issued  an 
interim  final  rule  on  the  electronic 
delivery  of  disclosures  (66  FR  17786. 
April  4.  2001).  The  scheduled 
mandatory  compliance  date  was  later 
lifted  (66  FR  41439.  August  8.  2001). 
Under  the  interim  final  rule,  consistent 
with  the  requirements  of  the  E-Sign 
Act.  financial  institutions  generally 
must  obtain  consumers'  affirmative 
consent  to  provide  disclosures 
electronically.  The  interim  final  rule 
also  establishes  uniform  requirements 
for  the  tinting  and  delivery  of  electroiuc 
disclosures.  The  March  1998  interim 
nile  was  withdrawn  imder  the  interim 
final  rule. 

The  March  2001  rulemaking  was 
published  as  an  interim  final  rule  to 
allow  interested  persons  to  present  new 
information  or  views  not  considered  in 
previous  rulemakings.  The  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of 
small  business  entities.  Following 
review  of  the  public  comments,  the 
Board  is  expected  to  take  further  action. 

A  May  1996  Regulation  E  proposal  to 
permit  financial  institutions  to  provide 
disclosures  electronically  also  included 
proposed  amendments  imposing 
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modified  requirements  on  stored-value 
products  in  systems  that  track 
individual  transactions,  cards,  or 
consumers  and  providing  an  exemption 
for  cards  on  which  a  maximum  value 
of  $100  can  be  stored  (Docket  Number: 
R-0919;  61  FR  19696,  May  2,  1996);  the 
latter  proposal  remains  pending. 

Tlmetabte: 


Action 


FR  CN* 


Boardissued  05/02/96  61  FR  19696 

proposed  rule  on 

coverage  of  stored- 
value  products  & 

electronic  delivery  of 

disclosures 
Board  issued  interim     03/25/98  63  FR  14528 

rule  permitting 

electronic  delivery  of 

disclosures 
Boardissued  09/14/99  64 FR 49699 

proposed  rule 

imposing  additional 

requirements  re: 

electronic  delivery  of 

disclosures 
Board  issued  interim     04/04/01   66  FR  17786 

final  rules 
Board  lifted  mandatory  08/08/01   66  FR  41439 

compltance  date  of 

intenm  final  rule 
Furttier  Board  action      1 1/00/02 

by 
Regulatory  Flexibiltty  Analysis 
Required:  No 
Government  Levels  Affected:  None 

Agency  Contact:  John  C.  Wood. 

Counsel.  Federal  Reserve  System, 

Division  of  Consumer  and  Community 

Affairs 

Phone:  202  452-2412 

RIN:  710O-ACD6 


4176.  REGUUMION:  H  — 
MEMBERSHIP  OF  STATE  BANKING 
INSTITUTIONS  IN  THE  FEDERAL 
RESERVE  SYSTEM  (DOCKET 
NUMBER:  R-1064) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  12  USC  335;  12  USC 

1835a 

CFR  Citation:  12  CFR  208 

Legal  Deadline:  None 

Abstract:  In  March  2000,  the  Board 
approved  an  interim  rule  with  request 
for  public  comment  amending 
Regulation  H  to  implement  section  121 
of  the  Gramm-Leach-Bliley  Act  for  state 
member  banks  (65  FR  14810,  March  20. 
2000).  Section  121  in  part  authorizes 
state  member  banks  to  control,  or  hold 


an  interest  in,  financial  subsidiaries  so 
as  to  conduct  certain  activities  that  are 
financial  in  nature  or  incidental  to  a 
financial  activity.  In  August  2001. 
following  review  of  the  public 
comments,  the  Board  adopted  the  final 
rule  substantially  as  proposed  (66  FR 
42929,  August  16,  2001). 

The  Board  will  also  consider  issuing 
for  public  comment  a  proposed  rule  in 
place  of  an  existing  Miscellaneous 
Interpretation  (12  CFR  250.141)  relating 
to  member  banks'  purchases  of  stock 
in  operations  subsidiaries  to  update  its 
provisions  and  conform  to  section  121. 
It  is  not  anticipated  that  the  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  subject  to  the  Board's 
regulation. 

TImetabIa: 


FR  CH* 


Board  requested  03/20/00  65  FR  14810 

comment  on  interim 

rule 
Board  adopted  interim  08/16/01   66  FR  42929 

rule 
Board  will  consider        1 2AXV02 

requesting  comment 

on  replacement  mie 

tor  Miscellaneous 

Interpretation  by 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael ).  O'Rourke, 

Counsel.  Federal  Reserve  System,  Legal 

Division 

Phone:  202  452-3288 

RIN:  7100-AC69 

4177.  REGULATION:  H  — 
MEMBERSHIP  OF  STATE  BANKING 
INSTITUTIONS  IN  THE  FEDERAL 
RESERVE  SYSTEM;  AND 
REGULATION:  Y  —  BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (DOCKET  NUMBER:  R- 
0930) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrity:  12  USC  36;  12  USC 

248(a);  12  USC  248(c);  12  USC  321  to 
338a:  12  USC  37ld;  12  USC  461;  12 
USC  481  to  486;  12  USC  601;  12  USC 
611;  12  USC  1814;  12  USC  1823(j);  12 
USC  1828(0);  12  USC  1831(o);  12  USC 
1831p-l;  12  USC  3105;  ... 

CFR  Citation:  12  CFR  208  app  A 

Legal  Deadline:  None 


Abstract:  In  Augiist  1996,  the  Board 
issued  for  public  comment  a  proposal 
to  revise  the  risk-based  capital 
treatment  for  certain  collateralized 
transactions  (61  FR  42565,  August  16. 
1996).  Under  the  Board's  existing  risk- 
based  capital  treatment,  the  portion  of 
a  transaction  that  is  supported  by 
qualifying  collateral  (that  is,  cash  or 
OECD  government  securities)  is  risk- 
weighted  at  20  percent.  Transactions 
that  are  fully  supported  by  collateral 
with  a  positive  margin  may  be  eligible 
for  a  zero  percent  risk  weight. 
Generally,  the  proposal  would  permit 
a  portion  of  a  transaction  that  is  fully 
supported  with  a  positive  margin  of 
collateral  to.be  eligible  for  a  zero 
percent  risk  weight.  The  portion  that 
is  to  be  continuously  collateralized 
must  be  identified  by  the  parties. 

This  proposal  was  developed  on  an 
interagency  basis  and,  if  adopted, 
would  eliminate  one  of  the  substantive 
differences  among  the  agencies  with 
regard  to  the  risk-based  capital 
treatment  for  collateralized 
transactions.  It  would  implement 
provisions  in  the  Riegle  Community 
Development  and  RegiUatory 
Improvement  Act  of  1994,  which 
requires  the  agencies  to  make  uniform 
regulations  and  guidelines 
implementing  common  supervisory 
policies.  The  effect  of  the  proposal 
would  be  to  allow  institutions  to  hold 
less  capital  for  certain  collateralized 
transactions.  It  is  not  exj>ected  to  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Following  review  of  the  public 
comments  and  development  of  an 
interagency  final  rule,  the  Board  is 
expected  to  take  further  action. 

Timetable: 


Action 


FR  Cite 


08/16/96  61  FR  42565 


Board  requested 

comment 
Furtfier  Board  action      1 2/00/02 

by 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  l.evels  Affected:  None 

Agency  Contact:  )ohn  Connolly, 
Supervisory  Financial  Analyst,  Federal 
Reserve  System,  Division  of  Banking 
Supervision  and  Regulation 
Phone:  202  452-3621 

RIN:  710O-AC13 
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4178.  REGULATK>N:  H  — 
MEMBERSHIP  OF  STATE  BANKING 
INSTITUTIONS  IN  THE  FEDERAL 
RESERVE  SYSTEM:  AND 
REGULATION:  Y  >-  BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (DOCKET  NUMBER:  R- 
1087) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  24;  12  USC 
36;  12  USC  92a;  12  USC  93a;  12  USC 
248(a);  12  USC  248(c);  12  USC  321  to 
338a;  12  USC  37ld;  12  USC  461;  12 
USC  1817(j)(13);  12  USC  1818;  12  USC 
1818(o);  12  USC  1831i;  12  USC  1831p- 
1:  12  USC  1843(c)(8);  ... 

CFR  Citation:  12  CFR  208;  12  CFR  225 

Legal  Deadline:  Mone 

Abstract:  In  December  2000,  the  Board 
issued  an  interim  rule,  with  request  for 
public  comment,  amending  Regulations 
H  and  Y  to  effectively  reduce  the 
capital  requirement  for  certain 
securities  borrowing  transactions  (65 
FR  75856.  December  5,  2000).  The 
proposed  amendments  would  recognize 
the  historically  low  risk  of  these 
transactions  and  bring  the  capital 
requirements  for  U.S.  banking 
organizations  into  better  alignment  with 
the  capital  requirements  of  other  U.S. 
and  non-U.S.  regulators  of  financial 
institutions.  The  proposed  amendments 
would  have  little  or  no  effect  on  small 
banking  organizations  subject  to  the 
Board's  regulation,  as  securities 
borrowing  activities  are  concentrated  in 
a  relatively  small  niunber  of  very  large 
banking  organizations.  Following 
review  of  the  public  comments,  the 
Board  will  take  further  action. 

TImetabIa: 


Action 


FR  Cite 


Board  requested  12/05/00  65  FR  75856 

comment 
Further  Board  action     1 2/00/02 

by 

Regulatory  Flexibility  Analysis 
Requirad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  David  Adkins, 
Supervisory  Financial  Analyst.  Federal 
Reserve  System,  Division  of  Banking 
Supervision  and  Regulation 
Phone:  202  452-5259 

RIN:  710C>-AC75 


4179.  REGULATK>N:  M  —  CONSUMER 
LEASING  (DOCKET  NUMBER:  R-1042) 

Priority:  Substantive,  Nonsignificant 

l-egai  Authority:  15  USC  1667 

CFR  Citation:  12  CFR  213 

Legal  Deadline:  None 

Abstract:  In  March  1998  and 
September  1999,  the  Board  issued  for 
public  comment  pro  osed  rules  under 
Regulation  M,  whir  i  implements  the 
Consumer  Leasing  .ict,  to  permit  the 
electronic  deliven*  of  disclosures,  if  the 
consiuner  agrees  (63  FR  14538,  March 
25,  1998  and  64  FR  49713,  September 
14.  1999).  The  Board  also  issued 
similar  proposed  rules  under  other 
consumer  financial  services  regulations 
administered  by  the  Board. 

The  Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign  Act), 
which  became  effective  October  1, 
2000,  generally  governs  the  validity  of 
records  and  signatures  in  electronic 
form.  The  E-Sign  Act  incorporated 
some  elements  of  the  Board's  regulatory 
proposal  governing  electronic 
disclosures.  Some  provisions  in  the 
Board's  proposal,  however,  were 
modified  or  preempted  by  the  Act, 
while  other  provisions  were  not 
addressed  by  the  E-Sign  Act  but  were 
consistent  with  that  Act  and  could  be 
issued  as  final  rules. 

In  March  2001,  the  Board  issued  an 
interim  final  rule  on  the  electronic 
delivery  of  disclosures  (66  FR  17322, 
March  30,  2001).  The  scheduled 
mandatory  compliance  date  was  later 
lifted  (66  FR  41439.  August  8,  2001). 
Under  the  interim  final  rule,  consistent 
with  the  requirements  of  the  E-Sign 
Act,  lessors  generally  must  obtain 
consumers'  affirmative  consent  to 
provide  disclosures  electronically. 
There  are  exceptions  for  disclosures  not 
deemed  to  relate  to  "transactions," 
such  as  disclosures  in  advertising.  The 
interim  final  rule  also  establishes 
uniform  requirements  for  the  timing 
and  delivery  of  electronic  disclosures. 

The  March  2001  rulemaking  was 
published  as  an  interim  final  rule  to 
allow  interested  persons  to  present  new 
information  or  views  not  considered  in 
previous  rulemakings.  The  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of 
small  business  entities.  Following 
review  of  the  public  comments,  the 
Board  will  take  further  action. 


Timetat>le: 


Action 


Date 


FR  Gil* 


Boardissued  03/25/96  63 FR  14538 

proposed  rule 
Board  issued  revised    09/14/99  64  FR  4971 3 

proposed  rule 
Board  issued  Interim     03/30/01  66  FR  17322 

final  rule 
Board  lifted  mandatory  08/08/01  66  FR  41439 

compliarKe  date 
Furttier  Board  action     11/00/02 

by 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Ljovels  Affected:  None 

Agency  Contact:  Jane  Ahrens.  Senior 

Counsel,  Federal  Reserve  System, 

Division  of  Consumer  and  Community 

Affairs 

Phone:  202  452-2412 

RIN:  710O-AC53 


4180.  REGULATION:  T  ~  CREDIT  BY 
BROKERS  AND  DEALERS; 
REGULATK>N:  U  —  CREDIT  BY 
BANKS;  AND  REGULATION:  X  — 
BORROWERS  OF  SECURITIES 
CREDIT  (DOCKET  NUMBER:  R-099S) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  78G 

CFR  Citation:  12  CFR  220;  12  CFR  221; 
12  CFR  224 

Legal  Deadline:  None 

Abstract:  As  part  of  the  regiUar  review 
of  its  regulations  and  in  accordance 
with  requirements  of  section  303  of  the 
Riegle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994, 
and  section  610(c)  of  the  Regulatory 
Flexibility  Act  of  1994,  the  Board  is 
conducting  a  review  of  its  margin 
regulations.  In  order  to  complete  this 
review,  the  Board  approved  issuing  for 
public  conunent  an  advance  notice  of 
proposed  rulemaking  in  December  1997 
(63  FR  2840,  January  16,  1998).  The 
advance  notice  highlights  issues  raised 
by  interested  persons  in  response  to 
previous  requests  for  conunent  that  had 
not  been  addressed  by  the  Board  in  the 
course  of  its  periodic  review.  It  also 
provides  an  opportunity  to  further 
harmonize  the  treatment  of  bank  and 
nonbank  lenders  under  the  revised 
Regulation  U  adopted  by  the  Board  at 
the  same  time  as  the  advance  notice. 
The  advance  notice  also  invites 
comment  on  all  areas  of  the  regulations. 


75604  Federal  Register /Vol.  67.  No.  236 /Monday.  December  9.  2002 /Unified  Agenda 


FRS 


Final  Rule  Stage 


Following  review  of  the  public 
comments,  the  Board  is  expected  to 
take  further  action. 

Timetable: 


Action 


FR  CM* 


Board  requested  01/16/96  63  FR  2840 

cofTiment 

Furttier  Board  actioo  1 2/00/02 
by 

Regulatory  FlexIbNIty  Analysis 
Required:  Undetermined 

Gk>vemment  Levels  Affected:  None 

Agsncy  Contact  Scott  J.  Holz.  Senior 

Counsel.  Federal  Reserve  System,  Legal 

Division 

Phone:  202  452-2966 

RIN:  710O-AC45 

4181.  REGULATION:  V  —  FAIR 
CREDIT  REPORTING  (DOCKET 
NUMBER:  R-1082) 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  15  USC  1681  et  seq 

CFR  Citation:  12  CFR  222 

Legal  Deadline:  None 

Atetract  In  1996.  the  Congress 
amended  the  Fair  Credit  Reporting  Act 
(FCRA)  as  part  of  the  Consumer  Credit 
Reporting  Reform  Act.  The 
amendments,  among  other  things, 
prohibited  the  federal  regulatory 
agencies  from  issuing  implementing 
regulations.  In  November  1999.  the 
Congress  once  again  amended  the 
FCRA  as  part  of  the  Gramm-Leach- 
Bliley  Act.  The  amendments  lifted  the 
prohibition  and  directed  the  Board,  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit 
Insurance  Corporation,  and  the  Office 
of  Thrift  Supervision  to  issue 
implementing  regulations  jointly. 

In  October  2000,  the  agencies  issued 
proposed  regulations  for  public 
comment  (65  FR  63120,  October  20. 
2000).  The  proposal  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Following  review  of  the  public 
comments,  the  agencies  will  take 
further  action. 

Timetable: 


ActkMi 


FR  cat 


Board  requested 

convnent 
Further  Board  action     11/00/02 

by 


10/20/00  65  FR  63120 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agsncy  Contact:  David  Stein.  Senior 

Attorney.  Federal  Reserve  System. 

Division  of  Consumer  and  Community 

Affairs 

Phone:  202  452-3667 

RIN:  7100-AC68 

4182.  REGULATION:  W  — 
TRANSACTIONS  BETWEEN  BANKS 
AND  THEIR  AFFILIATES  (DOCKET 
NUMBER:  R-1103) 
Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  37ic:  12  USC 
371C-1 

CFR  Citation:  12  CFR  223 

Ljsgal  Deadline:  None 

Atwtract:  In  May  2001,  in  response  to 
passage  of  the  Gramm-Leach-Bliley  Act, 
the  Board  issued  for  public  comment 
a  new  regulation  (Regulation  W)  to 
implement  sections  23 A  and  23B  of  the 
Federal  Reserve  Act  (66  FR  24186,  May 
11.  2001).  Sections  23A  and  23B 
regulate  transactions  between  insured 
depository  institutions  and  their 
affiliates.  The  proposed  regulation 
codifies  existing  interpretations  and 
asks  for  comment  on  new 
interpretations  and  exemptions.  The 
proposal  also  requests  comment  on  the 
treatment  of  derivatives  and  intra-day 
credit  exposures  between  insured 
depository  institutions  and  their 
affiliates.  The  Board  has  requested 
comment  on  the  likely  burden  the  rule 
will  impose  on  small  institutions. 
Following  review  of  the  public 
conunents,  the  Board  is  expected  to 
take  further  action. 


4183.  REGULATKW:  Y  —  BANK 
HOLDING  COMPANIES  AND  CHANGE 
IN  BANK  CONTROL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1844(b) 

CFR  Citation:  12  CFR  225 

Legal  Deedllne:  None 

Abetract:  Title  I  of  the  Gramm-Leach- 
Bliley  Act  (GLB  Act)  makes  a  number 
of  miscellaneous  amendments  to 
sections  3,  4,  and  5  of  the  Bank 
Holding  Company  Act  of  1956  (BHC 
Act)  and  adds  a  new  section  lOA  to 
the  BHC  Act.  These  amendments, 
among  other  things,  prohibit  the  Board 
from  determining  that  new  activities 
are  closely  related  to  banking  xrnder 
section  4(c)(8)  of  the  BHC  Act; 
streamline  the  Board's  reporting, 
examination,  and  other  supervisory 
authority  over  bank  holding  companies 
and  their  subsidiaries;  reduce  the 
restrictions  applicable  to  companies 
that  control  "nonbank  banks"  that  are 
exempt  from  the  nonbanking 
restrictions  of  the  BHC  Act  under 
section  4(f)  of  that  Act;  and  repeal  the 
savings  bank  life  insurance  provisioQs 
currently  set  forth  in  section  3(g)  of  the 
BHC  Act. 

The  Board  wiU  consider  issuing  for 
public  comment  amendments  to 
Regulation  Y  to  implement  the 
provisions  of  the  GLB  Act  affecting  the 
BHC  Act  that  are  not  addressed  in 
proposed  rules  described  elsewhere  in 
die  Board's  agenda.  It  is  not  anticipated 
that  the  proposals  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
subject  to  the  Board's  regulation. 


Action 


FR  CM* 


05/11/01   66  FR  24186 


Board  requested 

comment 
Furttier  Board  action     11/00/02 

by 

Regulatory  FlexIbHIly  Analysis 
Required:  Yes 

Smali  Entitles  Affscled:  Businesses 

Government  Levels  Affsctsd:  None 

Agsncy  Contact  Pamela  G.  Nardolilli, 
Senior  Counsel,  Federal  Reserve 
System,  Legal  Division 
Phone:  202  452-3289 

7100-AC63 


Action 


FR  CNe 


Board  win  consider       11AXV02 
requesting  commerrt 
by 

Regulatory  FtoxIbOtty  Analysis 
Required:  No 

Govemmsnt  Levels  Affedsd:  None 

Agsncy  Conlacfc  Kieran  Fallon,  Senior 

Counsel,  Federal  Reserve  System,  Legal 

Division 

Phone:  202  452-5270 

RIN:  7100-AC66 
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4184.  REGULATION:  Y  —  BANK 
HOLDING  COyPAMES  AND  CHANGE 
m  BANK  CONTROL 

Prforlly:  Substantive,  Nonsignificant 

Lsgal  Authority:  12  USC  24;  12  USC 
24a:  12  USC  36;  12  USC  92a;  12  USC 
93a;  12  USC  248(a):  12  USC  248(c);  12 
USC  321  to  338a;  12  USC  37ld;  12  USC 
481  to  486;  12  USC  601;  12  USC  611; 
12  USC  1814;  12  USC  1816;  .„ 

CFR  ClliMlon:  12  CFR  225 


i:  None 

Abstract:  The  Board  will  consider 
issuing  for  public  comment  proposed 
amendments  to  Regulation  Y  that  will 
include  a  series  of  technical  changes 
to  Regulation  Y  necessitated  by  the 
Gramm-Leach-Bliley  Act.  as  well  as  a 
gfflieral  reorganization  of  Regulation  Y. 
The  proposal  should  not  have  a 
substantive  economic  impact  on  small 
entities. 

Timetat>le: 


FR  en* 


Board  will  consider        12/00/02 
requesting  comment 
by 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectsd:  None 

Agsncy  Contact:  Andrew  S.  Baer, 

Counsel,  Federal  Reserve  System,  Legal 

Division 

Phone:  202  452-2246 

RIN:  710O-AC78 

4185.  REGULATION:  Y  —  BANK 
HOLDING  COMPANIES  AND  CHANGE 
IN  BANK  CONTROL  (DOCKET 
NUMBER:  R-1091) 

Priority:  Substantive,  Nonsignificant 

Lsgal  Auttwrlty:  12  USC  1843 

CFR  Citation:  12  CFR  225.86 

:  None 

In  January  2001,  the  Board 
issued  for  public  comment  a  proposed 
rule  amending  Regidation  Y  that  would 
define  real  estate  brokerage  and  real 
estate  management  activities  as 
financial  in  nature  or  incidental  to  a 
financial  activity  and  therefore 
permissible  for  financial  holding 
companies  under  the  Board's 
Regulation  Y  (66  FR  307,  January  3, 
2001).  The  proposal  would  facilitate  the 
creation  of  diversified  financial 
companies  that  can  offer  "one-stop 


shopping"  to  consumers  contemplating 
the  purchase  at  management  of  real 
estate.  The  proposal  is  not  expected  to 
have  a  sign^cant  economic  impact  on 
a  substantial  numbw  of  small  business 
entities.  Following  review  of  the  public 
comments,  the  Board  will  take  furthw 
action. 


FR  cm 


Board  requested  01/03/01  66FR307 

convnent 
Further  Board  action     06AXV03 

by 

RsguMory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affsetsd:  None 

Agsncy  Contact:  Mark  E.  Van  Der 
Weide,  Counsel,  Federal  Reserve 
System.  Legal  Division 
Phone:  202  452-2263 

RIN:  7100-AC79 

4186.  REGULATKMI:  Y  —  BANK 
HOLDING  COMPAMES  AND  CHANGE 
IN  BANK  CONTROL  (DOCKET 
NUMBER:  R-1094) 

Priority:  Substantive,  Nonsignificant 

Legal  Auttrarity:  12  USC  1843 

CFR  Citation:  12  CFR  225.86(e) 

None 

In  December  2000,  the  Board, 
joinUy  with  the  Department  of  the  • 
Treasury,  issued  interim  rules  with 
request  for  public  comment  that 
implement  section  4(k)(5)  of  the  Bank 
Holding  Company  Act  and  section 
5136A(b)(3)  of  the  Revised  Statutes, 
which  were  added  by  the  Gramm- 
Leach-Bliley  Act  (66  FR  257,  January 
3.  2001).  The  interim  rules  specify 
three  general  types  of  activities  to  be 
financial  in  nattire  or  incidental  to  a 
financial  activity,  and  create  a 
mechanism  by  which  financial  holding 
companies,  financial  subsidiaries  of 
national  banks,  or  others  may  request 
that  the  Board  or  the  Secretary  of  the 
Treasury,  respectively,  define  particular 
activities  within  one  of  the  three 
categories.  Such  activities  would 
therefore  be  permissible  for  financial 
holding  companies  and  financial 
subsidiaries  of  national  banks.  The 
ndes  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entitiiss. 
Following  review  of  the  public 
comments,  the  Board  will  take  further 
action. 


Action 


FR  cm 


Board  requested 


01/03«1  66FR257 


Furttter  Board  action     12/00A12 
by 

ReguMory  Flexibility  Analysis 
Rsqulffsd:  No 

Govemmsnt  Levels.  Affscted:  None 

Agency  Contact  Andrew  S.  Baer, 

Counsel,  Federal  Reserve  System,  L^al 

Division 

Phone:  202  452-2246 

RIN:  7100-AC81 

4187.  REGULATKW:  Y  —  BANK 
HOLDING  COMPANIES  AND  CHANGE 
IN  BANK  CONTROL  (DOCKET 
NUMBER:  R-1092) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  I843(k) 

CFR  Citation:  12  CFR  225.28;  12  CFR 
225.89 

Legal  Deedllne:  None 

Abstract:  In  December  2000,  the  Board 
issued  for  public"  comment  a  proposed 
rule  that  would  allow  all  bank  holding 
companies  to  conduct  a  greater  amount 
of  nonfinancial  data  processing  than 
previously  authorized  (65  FR  80384, 
IDecember  21,  2000).  The  proposed  rule 
also  would  allow  financial  holding 
companies,  as  a  complementary 
activity,  to  own  companies  engaged  in 
certain  data  processing-related 
activities,  such  as  data  storage  and  " 
Internet  and  portal  hosting.  The  Board 
anticipates  that  the  proposal  would 
allow  bank  holding  companies  to 
provide  a  wider  range  of  financial 
products  and  services  to  customers  and 
woidd  not  have  a  significant  economic 
impact  on  a  substantial  number  of 
small  entities.  Following  review  of  the 
public  comments,  the  Board  will  take 
further  action. 


Action 


FR  CMi 


Board  requested 


12/21/00  65  FR  80384 


Furttter  Board  action     11/00^ 
by 

RsguMory  Floxibillty  Analysis 
Requlrsd:  Yes 

Smell  Entities  Affsetsd:  Businesses 

Government  Levels  Affected:  None 
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Agency  Contact:  Kieran  Fallon,  Senior 

Counsel.  Federal  Reserve  System,  Legal 

Division 

Phone:  202  452-5270     " 

RIN:  7100-AC82 


4188.  REGULATION:  BB  — 
COMMUNITY  REINVESTMENT 
(DOCKET  NUMBER:  R-1112)  (SECTION 
610  REVIEW) 

Priority:  Substantive,  Nonsignificant 
Lagal  Authority:  12  USC  2901 
CFR  CHatkMi:  12  CFR  228 
Lagal  Deadlina:  None 

Ababact  In  1995,  the  Board  issued 
Regulation  BB  which  implements  the 
Community  Reinvestment  Act  (CRA). 
Substantially  similar  regulations  were 
issiied  by  the  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
and  the  Office  of  Thrift  Supervision 
(OTS).  The  goal  of  these  regulations 
was  to  achieve  more  objective 
performance-based  CRA  examinations 
and  to  minimize  burden.  At  the  time 
these  regulations  were  issued,  the 
agencies  committed  to  conducting  a 
2002  comprehensive  review  of  the 
regulations'  effectiveness  in  achieving 
this  goal. 

In  July  2001,  the  Board,  the  OCC,  FDIC, 
and  OTS  issued  an  advance  notice  of 
proposed  rulemaking  (ANPR)  (66  FR 
37602,  July  19,  2001).  The  notice 
identifies  key  issues  in  addition  to 
requesting  comment  generally  on 
potential  revisions  to  the  regulation. 
The  Board  is  also  reviewing  the 
regidation  in  accordance  with 
requirements  of  section  610(c)  of  the 
Regulatory  Flexibility  Act  of  1994. 

The  first  issue  presented  in  the  ANPR 
is  whether  any  change  to  the  regulation 
is  necessary  and  warranted,  in  light  of 
the  burden  that  change  would  entail. 
Other  issues  include:  the  effectiveness 
of  the  evaluation  methods  set  forth  in 
the  regulations;  the  effectiveness  of  the 
requirement  that  large  financial 
institutions  collect  and  report  data  on 
small  business,  small  form,  and 
commimity  development  lending;  and 
whether  the  regulations  have  provided 
a  reasonable  and  sufficient  standard  for 
designating  the  communities  within 
which  a  financial  Institution's  activities 
will  be  evaluated  during  a  CRA 
examination. 

It  is  not  anticipated  that  any  rule 
proposed  for  public  comment  would 


have  a  significant  economic  in^MCt  on 
a  substantial  number  of  small  entities 
subject  to  the  Board's  regulation. 
Following  review  of  the  public 
comments,  the  Board  is  expected  to 
take  further  action. 


Action 


FR  CH* 


07/19«)1  66FR37602 
11AXy02 


Board  requested 

comment 
Further  Board  action 

by 
RaguMory  HaxIblHty  Analyaia 
Raquirad:  Yes 

Small. Entltiaa  Affacted:  Businesses 
Govammant  Lavala  Affactad:  None 

Agancy  Contact:  Kathleen  Ryan, 
Senior  Attorney,  Federal  Reserve 
System,  Division  of  Consimier  and 
Community  Affairs 
Phone:  202  452-3667' 

RIN:  710a-AC87 

4189.  REGULATION:  DO  —  TRUTH  IN 
SAVINGS  (DOCKET  NUMBER:  R-1044) 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  12  USC  4301  et  seq 

CFR  Citation:  12  CFR  230 

Lagal  Daadlina:  None 

Abatract:  In  March  1998  and 
September  1999,  the  Board  issued  for 
public  comment  proposed  rules  and  an 
interim  rule  under  Regulation  DD, 
which  implements  the  Truth  in  Savings 
Act  (TISA),  to  permit  the  electronic 
delivery  of  disclosures,  if  the  consumer 
agrees  (63  FR  14533,  March  25.  1998, 
and  64  FR  49740,  September  14,  1999). 
The  interim  rule  permits  the  electronic 
delivery  of  TISA  disclosures  provided 
on  periodic  statements.  The  Board  also 
issued  similar  proposed  rules  under 
other  consumer  financial  services  laws 
administered  by  the  Board. 

The  Electronic  Signatiues  in  Global  and 
National  Commerce  Act  (E-Sign  Act), 
which  became  effective  October  1, 
2000,  generally  governs  the  validity  of 
records  and  signatiires  in  electronic 
form.  The  E-Sign  Act  incorporated 
some  elements  of  the  Board's  regidatory 
proposal  governing  electronic 
disclosures.  Certain  provisions  in  the 
Board's  proposal,  however,  were 
modified  or  preempted  by  the  Act, 
while  other  provisions  were  not 
addressed  by  the  E-Sign  Act  but  were 
consistent  with  that  Act  and  could  be 
issued  as  final  rules. 


In  March  2001,  the  Board  issued  an 
interim  final  rule  on  the  electronic 
delivery  of  disclosures  (66  FR  17795, 
April  4.  2001).  The  scheduled 
mandatory  compliance  date  was  later 
lifted  (66  FR  41439.  August  8.  2001). 
Under  the  interim  final  rule,  consistent 
with  the  requirements  of  the  E-Sign 
Act,  depository  institutions  generally 
must  obtain  consimiers'  affirmative 
consent  to  provide  disclosures 
electronically.  There  are  exceptions  for 
disclosures  not  deemed  to  relate  to 
"transactions."  such  as  disclosures  in 
advertising.  The  interim  final  rule  also 
establishes  uniform  requirements  for 
the  timing  and  delivery  of  electronic 
disclosures.  The  1999  interim  rule 
permitting  electronic  delivery  of 
Regulation  DD  disclosures  on  periodic 
statements  was  withdrawn  imder  the 
interim  final  rule. 

The  March  2001  rulemaking  was 
published  as  an  interim  final  rule  to 
allow  interested  persons  to  present  new 
information  or  views  not  considered  in 
previous  rulemakings.  The  nJe  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of 
small  business  entities.  Following 
review  of  the  public  comments,  the 
Board  will  take  further  action. 

TImatabIa: 


Action 


FR  cue 


03/25/98  63  FR  14533 


Board  issued 

proposed  rule 
Board  issued  revised    09/14/99  64  FR  49740 

proposed  rule  and 

interim  rule 
Board  issued  interim      04/04/01   66  FR  17795 

final  mie 
Board  lifted  mandatory  08/06/01  66  FR  41439 

compliance  date 
Further  Board  action     11AXV02 

by 

Ragulatory  Flaxibility  Analysis 
Raquirad:  No 

Govammant  Lavala  Affactad:  None 

Agancy  Contact:  Jane  Ahrens,  Senior 

Counsel,  Federal  Reserve  System. 

Division  of  Consiuner  and  Community 

Affairs 

Phone:  202  452-2412 

RIN:  7100-AC34 
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4190.  MISC.  INTERPRETATIONS: 
APPLICATION  OF  SECTIONS  23A  AND 
23B  OF  THE  FEDERAL  RESERVE  ACT 
TO  DERIVATIVE  TRANSACTIONS 
WITH  AFRLIATES  AND  INTRADAY 
EXTENSIONS  OF  CREDIT  TO 
AFFILIATES  (DOCKET  NUMBER:  R- 
1104) 

Priority:  Substantive.  Nonsignificant 

Lagal  Authority:  12  USC  37ic(f):  12 
USC  371c-l(e) 

CFR  Citation:  12  CFR  250.247 

Lagal  Daadlina:  None 

Abstract:  The  Gramm-Leach-Bliley  Act 
(GLB  Act)  required  the  Board  to  adopt, 
by  May  12,  2001.  final  rules  under 
section  23A  to  address  credit  exposures 
arising  out  of  derivative  transactions 
between  insured  depository  institutions 
and  their  affiliates  and  intraday 
extensions  of  credit  by  insured 
depository  institutions  to  their  affiliates 
as  covered  transactions.  In  May  2001, 
the  Board  adopted  interim  final  ndes 
pursuant  to  the  amendments  to  section 
23 A  contained  in  the  GLB  Act  and 


requested  public  comment  on  the  rules 
(66  FR  24229,  May  11,  2001). 

The  interim  rule  requires  that  an 
institution  establish  and  maintain 
policies  and  procedures  reasonably 
designed  to  manage  the  credit  exposure 
arising  irom  the  institution's  derivative 
transactions  with  affiliates  and  clarifies 
that  institution-affiliate  derivative 
transactions  are  subject  to  the  market 
terms  requirement  of  section  23B.  The 
policies  and  procedures  must  at  a 
minimum  provide  for  monitoring  and 
controlling  the  credit  exposure  arising 
from  the  institution's  derivative 
transactions  with  each  affiliate  and  all 
affiliates  in  the  aggregate,  and  ensure 
that  the  institution's  derivative 
transactions  with  affiliates  comply  with 
section  23B.  The  intraday  credit  rule 
also  requires  insured  depository 
institutions  to  have  policies  and 
procedures  in  place  and  clarifies  that 
the  transactions  are  subject  to  section 
23B. 

Although  the  proposal  is  not  expected 
to  have  a  significant  economic  impact 


on  small  institutions,  the  Board  has 
specifically  requested  comment  on  the 
likely  burden  the  rule  will  impose. 
Following  review  of  the  public 
comments,  the  Board  will  take  further 
action  on  this  matter  in  connection 
with  its  review  of  the  proposed 
Regulation  W  (Docket  Number:  R-1103: 
RIN  7100-AC63). 

TlmataMa: 


Action 


FR  Cite 


Board  requested  05/11/01  66  FR  24229 

comment 
Furttwr  Board  action     11/00/02 

by 

Regulatory  Flexit>iiity  Analysis 
Raquirad:  Yes 

Small  Entities  Affacted:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact*  Mark  E.  Van  Der 
Weide,  Counsel,  Federal  Reserve 
System,  Legal  Division 
Phone:  202  452-2263 

RIN:  7100-AC85 


Federal  Reserve  System  (FRS) 


Completed  Actions 


4191.  REGULATION:  C  —  HOME 
MORTGAGE  DISCLOSURE  (DOCKET 
NUMBERS:  R-1001  ANDR-1120) 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  2801 

CFR  Citation:  12  CFR  203 

Legal  Deadline:  None 

Abatract  In  1998,  Regulation  C,  which 
implements  the  Home  Mortgage 
Disclosure  Act  (HMDA)  was  targeted 
for  review  to  update  the  regulation. 
HMDA  requires  most  mortgage  lenders 
located  in  metropolitan  areas  to  report 
annually  to  Federal  agencies  and 
disclose  to  the  public  information  about 
their  home  piuchase  and  home 
improvement  lending  activities.  In 
March  1998,  the  Board  issued  an 
advance  notice  of  proposed  rulemaking, 
and  in  £)ecember  2000  issued  for  public 
comment  a  proposed  rule  amending 
Regulation  C  (65  FR  78656.  December 
15,  2000). 

In  January  2002,  following  review  of 
the  public  comments,  the  Board 
approved  a  final  rule  amending 
Regulation  C  (67  FR  7221,  February  15, 
2002).  Among  other  things,  the 
amendments,  which  are  effective 


January  1,  2003,  do  the  following:  (1) 
revise  definitions  of  certain  reportable 
loans  and  the  definition  of  application- 
to  include  "preapprovals"  as  defined  in 
the  regulation;  (2)  require  lenders  to 
report  loans  with  APRs  that  exceed  the 
yield  on  a  Treasury  security  of 
comparable  maturity,  if  the  rate  spread 
above  the  Treasury  rate  is  3  percentage 
points  for  first  lien  loans  and  5 
percentage  points  for  subordinate  lien 
loans — lenders  must  report  the  rate 
spread  above  the  appropriate  Treasury 
security;  (3)  report  whether  a  loan  is 
subject  to  Home  Ownership  and  Equity 
Protection  Act  and  whether  a  loan  is 
for  manufactured  housing;  and  (4) 
expand  the  coverage  of  nondepository 
lenders. 

On  May  2,  2002,  the  Board  delayed  the 
effective  date  of  the  final  revisions  to 
January  1,  2004,  with  limited 
exceptions  relating  to  the  use  of  2000 
census  data. 

The  final  rule  would  affect  all 
institutions  currently  within  the  scope 
of  the  regulation,  including  covered 
small  institutions.  No  newly  covered 
institution  would  be  a  small  mortgage 
lender.  It  is  not  anticipated  that  the 


final  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  subject  to  the 
Board's  regulation. 

At  the  time  of  adoption  of  the  final 
rule,  the  Board  requested  comment  on 
three  additional  issues:  (1)  whether  the 
rate  spreads  of  three  and  four  percent 
are  appropriate;  (2)  whether  lien  status 
should  be  reported;  and  (3)  whether 
lenders  shoidd  be  required  to  ask  about 
race  and  national  origin,  for  example, 
in  connection  with  telephone 
applications  (67  FR  7251,  February  15. 
2002). 

On  June  3,  2002,  after  review  of  the 
public  comments,  the  Board  adopted 
additional  final  revisions  to  Regulation 
C.  These  revisions  (1)  establish  the 
thresholds  for  determining  the  loans  for 
which  financial  institutions  must  report 
loan  pricing  data  (the  spread  between 
the  annual  percentage  rate  (APR)  on  a 
loan  and  the  yield  on  comparable 
Treasury  securities)  as  required  under 
the  final  rule  approved  January  2002: 
(2)  require  lenders  to  report  the  lien 
status  of  applications  and  loan 
originations;  and  (3)  effective  January 
1,  2003.  require  lenders  to  ask 
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applicants  their  ethnicity,  race,  and  sex, 
in  applications  taken  by  telephone. 

The  final  rule  would  affect  all 
institutions  currently  within  the  scope 
of  the  regulation,  including  covered 
small  institutions.  No  newly  covered 
institutions  would  be  a  small  mortgage 
lender.  It  is  not  anticipated  that  the 
final  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  subject  to  the 
Board's  regulation. 

Except  for  the  rule  regarding  telephone 
applications,  the  final  rules  adopted  in 
June  2002  are  effective  January  1.  2004. 


Ag«ncy  Contact:  Kathleen  Ryan. 
Senior  Attorney,  Federal  Reserve 
System,  Division  of  Consumer  and 
Community  Affairs 
Phone:  202  452-3667 

RIN:  7100-AC51 


Action  Drta  FB  CM* 


Board  requested 

comment  on 

advance  notice 
Board  requested 

comment  on 

proposed  rule 
Board  adopted 

proposals 
Board  requested 

comment 
Board  deiayed 

effective  date 
Board  adopted 

proposals 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affectad:  Businesses 

Government  Levels  Affected:  None 


03/12/98  63  FR  12329 

12/15«X)  65  FR  78656 

02/15/02  67  FR  7221 
02/15/02  67  FR  7251 
05/08/02  67  FR  30771 
06/27/02  67  FR  43218 


4192.  REGULATION:  H  — 
MEMBERSHIP  OF  STATE  BANKING 
INSTITUTIONS  IN  THE  FEDERAL 
RESERVE  SYSTEM  (DOCKET 
NUMBER:  R-1099) 
Priority:  Substantive.  Nonsignificant 
Legal  Auttwrity:  12  USC  1835a 
CFR  Citation:  12  CFR  208 
Legal  Deadline:  None 

Abstract:  In  April  2001,  the  Board, 
along  with  the  other  banking  agencies, 
issued  for  public  comment  a  proposed 
rule  that  would  amend  luiiform 
regulations  implementing  section  109 
of  the  Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency  Act  of  1994 
(Interstate  Act)  to  effectiiate  the 
amendment  of  section  109  contained  in 
section  106  of  the  Gramm-Leach-Bliley 
Act  (66  FR  18411.  April  9,  2001). 
Section  109  prohibits  a  bank  from 
establishing  or  acquiring  a  brands  or 
branches  outside  of  its  home  state  for 
the  purpose  of  deposit  production. 
Additionally,  section  109  contains 
guidelines  for  determining  whether  a 
bank  is  reasonably  helping  to  meet  the 
credit  needs  of  communities  served  by 
an  out-of-state  branch  or  branches. 


Completed  Actions 


Section  106  expanded  the  coverage  of 
section  109  of  the  Interstate  Act  to 
include  any  branch  of  a  bank  controlled 
by  an  out-of-state  bank  holding 
company.  The  proposed  rule  amends 
the  regulatory  deposit  production 
prohibition  to  include  any  bank  or 
branch  controlled  by  an  out-of-state 
bank  holding  company,  including  a 
bank  consisting  only  of  a  main  office. 

The  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
subject  to  the  regulation.  Following 
review  of  the  public  comments,  the 
Board  approved  the  joint  final  rule 
substantially  as  proposed  on  May  20, 
2002. 


Action 


Dale 


FR  Oil* 


04/09/01   66FR 18411 


Board  requested 

comment 
Board  approved  final     05/20/02  67FR38844 

rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affectad:  None 

Agency  Contact:  Michael  J.  O'Rourke, 

Counsel.  Federal  Reserve  System,  Legal 

Division 

Phone:  202  452-3288 

RIN:  7100-AC84 

[FR  Doc.  02-24268  Filed  12-06-02;  8:45  am] 
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FEDERAL  TRADE  COMMISSION  (FTC) 


FEDERAL  TRADE  COMMISSION 
16  CFR  Ch.  I 

Swnlannual  Regulatory  Agenda 

AGENCY:  Federal  Trade  Commission. 
action:  Semiannual  regulatory  agenda. 


SUMMARY:  The  following  agenda  of 
Commission  proceedings  is  published 
in  accordance  with  section  22(d)(1)  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  57b-3(d)(l).  and  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601  et 
seq.,  as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  title  n  of  Pub.  L.  104-121.  110 
Stat.  847.  The  Commission's  agenda 
follows  guidelines  and  procedures 
issued  July  19.  2002.  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  provisions  of  Executive  Order 
No.  12866,  "Regulatory  Planning  and 
Review"  of  September  30,  1993.  58  FR 
51735  (October  4,  1993).  This  edition  of 
the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions 
includes  The  Regulatory  Plan,  which 
appears  in  part  II  of  this  issue  of  the 
Federal  Register.  The  Federal  Trade 
Commission's  Statement  of  Regulatory 
Priorities  is  included  in  part  II. 

The  Commission  has  identified  a 
rulemaking  that  is  related  to  the  events 
of  September  11,  2001,  because  the  USA 
PATRIOT  Act.  Pub.L.  107-56.  115  Stat. 
272,  amended  the  Telemarketing  and 
Consimier  Fraud  and  Abuse  Prevention 
Act.  16  use  6101-6108.  and  thus  affects 
the  Telemarketing  Sales  Rule.  16  CFR 
part  310. 

The  Commission  has  responded  to  the 
optional  information  requirement  to 
identify  rulemakings  that  are  likely  to 
have  some  impact  on  small  entities  but 
are  not  subject  to  the  requirements  of 
the  RFA.  The  current  rulemakings  that 
are  likely  to  have  some  impact  on  small 
entities  include:  (1)  Smokeless  Tobacco 
Rules,  16  CFR  part  307;  (2)  the  Pay-Per- 


Call  Rule.  16  CFR  part  308;  (3)  Labeling 
Requirements  for  Alternative  Fuels  and 
Alternative-Fueled  Vehicles,  16  CFR 
part  309;  (4)  the  Telemarketing  Sales 
Rule.  16  CFR  part  310;  (5)  the  Franchise 
and  Business  Opportunities  Rule,  16 
CFR  part  436;  (6)  the  Funeral  Rule.  16 
CFR  part  453;  (7)  the  Trade  Regulation 
Rule  on  Ophthalmic  Practice  Rules.  16 
CFR  part  456;  and  (8)  the  Rule  on 
Labeling  and  Advertising  of  Home 
hisulation.  16  CFR  part  460. 

In  addition,  the  agency  has  responded 
to  the  optional  information  requirement 
that  corresponds  to  the  requirements  of 
Executive  Order  13132.  "Federalism"  of 
August  4,  1999.  64  FR  43255  (Aug.  10, 
1999).  The  Commission  believes  that 
none  of  the  rules  in  this  Agenda  has 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  the 
responsibilities  among  the  various 
levels  of  government"  within  the 
meaning  of  E.O.  13132.  The 
Commission  continues  to  work  closely 
with  the  States  and  other  governmental 
units  in  its  rulemaking  process,  which 
explicitly  considers  the  effect  of  the 
agency's  rules  on  these  governmental 
entities. 

In  addition,  the  agency  has  responded 
to  the  optional  information  requirement 
that  corresponds  to  the  requirements  of 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use"  of  May  18,  2001.  66 
FR  28355  (May  22,  2001).  The 
Commission  believes  that  none  of  the 
rules  in  this  Agenda  meets  this 
Executive  Order's  criteria  requiring 
preparation  of  a  Statement  of  Energy 
Effects. 

The  agency  also  is  conducting  reviews 
of  the  Pay-Per-Call  Rule  as  provided  in 
the  Rule  and  of  the  Telemarketing  Sales 
Rule  as  required  by  the  Telemarketing 
and  Consumer  Fraud  and  Abuse 


Prevention  Act,  15  USC  6101-6108. 
Most  of  the  other  reviews  listed  in  the 
following  agenda  are  being  conducted  as 
part  of  the  Commission's  plan  to  review 
and  seek  information  about  all  of  its 
regulations  and  guides,  including  their 
costs  and  benefits,  and  regulatory  and 
economic  impact  every  ten  years.  These 
reviews  incorporate  and  expand  upon 
the  review  required  by  the  Regulatory 
Flexibility  Act  and  regulatory  reform 
initiatives  directing  agencies  to  conduct 
a  review  of  all  regiilations  and  eliminate 
or  revise  those  that  are  outdated  or 
otherwise  in  need  of  reform. 

Except  for  notice  of  completed 
actions,  the  information  in  this  agenda 
represents  the  judgment  of  Commission 
staff,  based  upon  information  now 
available.  Each  projected  date  of  action 
reflects  an  assessment  by  the  FTC  staff 
of  the  likelihood  that  the  specified  event 
will  occur  during  the  coming  year.  No 
final  determination  by  the  staff  or  the 
Commission  respecting  the  need  for,  or 
the  substance  of,  a  trade  regulation  rule 
or  any  other  procedviral  option  should 
be  inferred  from  the  notation  of 
projected  events  in  this  agenda.  In  most 
instances,  the  dates  of  future  events  are 
listed  by  month,  not  by  a  specific  day. 
The  acquisition  of  new  information, 
changes  of  circumstances,  or  changes  in 
the  law  may  alter  this  information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  specific  regulatory 
actions  listed  in  the  agenda,  contact  the 
agency  contact  listed  for  each  particular 
proceeding.  Comments  or  inquiries  of  a 
general  nature  about  the  Agenda  should 
be  directed  to  Sandra  M.  Vidas, 
Attorney,  telephone:  (202)  326-2456;  e- 
mail:  svidas@ftc.gov;  or  G.  Richard 
Gold,  Attorney,  telephone:  (202)  326- 
3355;  e-mail:  rgold®ftc.gov.  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 

By  direction  of  the  Commission. 

Donald  S.  Qark. 

Secretary. 


Federal  Trade  Commission — Prerule  Stage 


4193 
4194 
4196 
4196 
4197 


Regulatory  Review 

Regulations  Under  ttie  Ck)mprehensive  Srnokeiess  Tobacco  Healtti  Education  Act  of  1986 

Trade  Regulation  Rule  Concerning  ttw  Lat)eling  and  Advertising  of  Home  Insulation 

Trade  Regulation  Rule  on  Optittialmic  Practice  Rules 

Trade  Regulation  Rule  on  Funeral  Industry  Practices 


Regulation 

Identification 

Number 


3084-AA47 
3084-AA48 
3084-AA60 
3084-AA80 
30e4-AA82 
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Federal  Trade  Commission — Prerule  Stage  (Continued) 


Federal  Trade  Commission — Proposed  Rule  Stage 


Sequence 
Numt>er 


4199 
4200 
4201 


Title 


Federal  Trade  Commission — Completed  Actions 


Regulation 

Identification 

number 


Trade  Regulation  Rule  on  Franchising  and  Business  Opportunity  Verrtures 

Trade  Regulation  Rule  Pursuant  to  the  Tetephooe  Disclosure  and  Dispute  Resolution  Act  of  1992 
Telemar1<eting  Sales  Rule 


Ftegulation 

Identification 

Number 


3084-AA63 

3084-AA78 
3084-AA86 


Regulation 

Iderrtification 

Numtier 


Federal  Trade  Commission  (FTC) 


Prerule  Stage 


4193.  REGULATORY  REVIEW 

Prtority:  Other  Significant 

Legal  Authority:  15  USC  4i  et  seq 

CFR  Citation:  16  CFR  l  et  seq 

l.egal  Deadline:  None 

AtMtract:  The  Conunission  is 
continuing  its  review  of  current  rules 
and  guides  to  identify  any  that  should 
be  modified  or  rescinded.  The 
Commission  will  continue  to  consider 
ways  to  streamline  and  improve  the 
review  program.  On  March  4,  2002,  the 
Conunission  published  a  tentative 
timetable  for  its  regulatory  review 
program  under  which  all  of  the 
Commission's  rules  and  guides  are 
reviewed  over  a  ten  year  period,  and 
armounced  that  it  will  review  one  rule 
and  one  guide  during  2002.  67  FR  9630 
(Mar.  4,  2002).  No  determination  about 
whether  to  modify  or  rescind  a  rule, 
guide  or  interpretation  or  any  other 
procedural  option  should  be  inferred 
from  the  Commission's  decision  to 
publish  a  request  for  conunents.  In 
certain  instances,  the  reviews  may  also 
address  other  specific  matters  or  issues, 
such  as  proposed  amendments.  Finally, 
the  Commission  may  modify  the  rule 
review  timetable  as  circiunstances 
warrant. 


TImetalste: 


Action 


Date 


FR  CHe 


l^tice  of  Rules  and       01/19/00  65  FR  2912 

Guides  to  Review  in 

2000 
Notice  of  Rules  and       03/04/02  67  FR  9630 

Guides  to  Review  in 

2002 
Notice  of  Rules  and      01/00/03 

Guides  to  Review  in 

2003 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Neil  Blickman, 

Attorney,  Federal  Trade  Commission, 

Division  of  Enforcement,  Bureau  of 

Consumer  Protection,  Washington,  DC 

20580 

Phone:  202  326-3038 

Email:  nblickman@ftc.gov 

RIN:  3084-AA47 

4194.  REGULATIONS  UNDER  THE 
COMPREHENSIVE  SMOKELESS 
TOBACCO  HEALTH  EDUCATION  ACT 
OF  1906 

Priority:  Substantive,  Nonsignificant 

I  AuttKM-ity:  15  USC  4401 


CFR  Citation:  16  CFR  307 

l.egal  Deadline:  None 

Alsstract:  The  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986  requires  health  warnings 
on  all  packages  and  advertisements  for 
smokeless  tobacco.  The  Act  directs  the 
Commission  to  issue  implementing 
Rules  governing  the  format  and  display 
of  the  warnings.  On  November  4,  1986, 
the  Commission  issued  its  Rules  setting 
out  the  provisions  for  the  size,  color, 
typeface,  and  rotation  of  the  statutory 
warnings.  In  FY'  2000,  the  Commission 
undertook  a  periodic  review  of  the 
Rules.  The  purpose  of  the  review  was 
to  determine  whether  the  Rules 
continue  to  eSiectively  meet  the  goals 
of  the  Act  and  to  seek  information 
concerning  the  Rules,  particularly  their 
economic  impact,  in  order  to  decide 
whether  they  should  be  amended.  Staff 
plans  to  forward  its  recommendations 
to  the  Commission  early  next  year. 

Timetal9le: 


Action 


Date  FR  CH* 


Recommendation  to      01  /27/00 

ttie  Commission 

Regarding  /^NPRM 

(Regulatory  Review) 
ANPRM  (Regulatory     03«)7/00  65  FR  11 944 

Review) 
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FTC 


Prerule  Stage 


Action 


FR  CM* 


Comment  Period  End    04/24AX) 

(Regulatory  Review) 
Comment  Penod  05rt)a«)0««5  FR  26534 

ExterKled 

(Regulatory  Review) 
Extended  Comment      07/21/00 

Period  End 

(Regulatory  Review) 
Reopening  and  10/13/00  65  FR  60899 

Extension  o( 

Comment  Period 
Extended  Comment      10/16/00 

Period  End 
Recommendation  to      01/00/03 

Commission 

(Regulatory  Review) 
Commission  Action       04/00/03 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Rosemary  Rosso. 
Attorney.  Federal  Trade  Commission, 
Division  of  Advertising  Practices, 
Bureau  of  Consumer  Protection, 
Washington.  DC  20580 
Phone:  202  326-2174 
Email:  rrosso@ftc.goV; 

RIN:  3084-AA48 

4195.  TRADE  REGUUkTION  RULE 
CONCERNING  THE  LABEUNG  AND 
ADVERTISING  OF  HOME  INSULATION 

Priority:  Substantive.  Nonsignificant 

Legal  AuttK>rity:  15  USC  41  et  seq 

CFR  Citation:  16  CFR  460 

Legal  Dsadlins:  None 

Abstract:  The  Federal  Trade 
Commission's  Trade  Regulation  Rule 
Concerning  the  Labeling  and 
Advertising  of  Home  Insulation  (Rule) 
became  effective  on  September  29, 
1980.  The  Rule  is  designed  to  assist 
consumers  in  evaluating  and  comparing 
the  thermal  performance  characteristics 
of  competing  home  insulation  products 
by  specifically  requiring  manufacturers 
of  home  insulation  products  to  provide 
information  about  the  product's  degree 
of  resistance  to  the  flow  of  heat  (R- 
Value).  The  Rule  also  establishes 
uniform  standards  for  testing, 
information  disclosure,  and 
substantiation  of  product  performance 
claims.  As  part  of  the  systematic  review 
of  its  rules  and  guides,  the  Commission 
requested  comments  on.  among  other 
things,  the  economic  impact  of  and  the 
continuing  need  for  this  Rule,  possible 


confUcts  between  the  Rule  and  State, 
local  and  other  Federal  laws,  and  the 
effect  on  the  Rule  of  any  technological, 
economic,  or  other  industry  changes. 
The  Commission  is  considering  the 
comments  received  in  two  parts.  In  part 
I.  the  Commission  reviewed  comments 
that  addressed  the  current  benefits, 
burdens,  and  need  for  the  Rule  and 
decided  to  retain  the  Rule  with  a  few 
nonsubstantive  amendments.  In  part  II, 
the  Commission  is  considering  whether 
to  adopt  substantive  revisions  to  the 
Rule.  In  response  to  the  comments 
received,  the  Commission  issued  an 
advance  notice  of  proposed  rulemaking 
(ANFRM)  seeking  comment  on  whether 
it  should  initiate  a  rulemaking 
proceeding  to  amend  the  Rule  to 
recognize  technological  advances  in  R- 
Value  testing  and  specimen  preparation 
procediues,  and  to  clarify  and 
streamline  the  Rule's  requirements. 
Staff  is  currently  reviewing  the 
comments  and  expects  to  forward  its 
recommendation  to  the  Commission 
regarding  proposed  substantive 
amendments  to  the  Rule  and 
anticipates  publication  of  the  NPRM  by 
March  2003. 

Tlmetabla: 


Action 


FR  CNi 


04A)6/95  60  FR  17492 
03/28/96  61  FR  13659 
09A)1/99  64  FR  48023 
11/15/99 


Request  for 

Comments 
Commission 

Action/Part  I 
Commission 

ActioiVANPRM 
/^PRM  (Comment 

Period  End 
Recommendation  to      12/00/02 

Commission 
Commission /Vction       03/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Hampton  Newsome. 

Attorney.  Federal  Trade  Commission. 

Division  of  Enforcement,  Bureau  of 

Consumer  Protection,  Washington.  DC 

20580 

Phone:  202  326-2889 

Email:  hnewsome9ftc.gov 

RIN:  3084-AA60 

4196.  TRADE  REGULATION  RUL£  ON 
OPHTHALMIC  PRACTICE  RULES 

Priority:  Substantive,  Nonsignificant 

Legal  Autlwrtty:  15  USC  41  et  seq 


CFR  Citation:  16  CFR  456 

Legal  Deadline:  None 

Abstract:  Issued  in  1978.  the  Trade 
Regulation  Rule  on  Ophthalmic 
Practice  Rules,  also  known  as  the 
Prescription  Release  Rule,  provides  that 
an  optometrist  or  ophthalmologist  must 
give  the  patient,  at  no  extra  cost,  a  copy 
of  the  eyeglass  prescription 
immediately  after  the  examination  is 
completed.  The  Rule  also  prohibits 
optometrists  and  ophthalmologists  from 
conditioning  the  availability  of  an  eye 
examination,  as  defined  by  the  Rule, 
on  a  requirement  that  the  patient  agrees 
to  purchase  ophthalmic  goods  from  the 
optometrist  or  ophthalmologist,  and 
bom  placing  on  the  prescription,  or 
delivering  to  the  patient,  certain 
disclaimers  or  waivers  of  liability.  The 
Rule  does  not  require  an  optometrist 
or  ophthalmologist  to  release  a  contact 
lens  prescription  to  a  patient  after  an 
eye  exam.  As  part  of  its  systematic 
review  of  all  Commission  rules  and 
guides,  the  Commission  has  requested 
comments  on  the  economic  impact  of, 
and  the  continuing  need  for,  this  Rule, 
possible  conflict  between  the  Rule  and 
State,  local,  or  other  Federal  laws,  and 
the  effect  on  the  Rule  of  any 
technological,  economic,  or  other 
industry  changes.  Staff  is  evaluating  the 
comments  received  and  formulating  a 
recommendation  as  to  whether  the 
Commission  should  retain  the  Rule  or 
initiate  a  rulemaking  to  revise  or  repeal 
it 


Action 


FR  on* 


Requestfor  04A)3/97  62 FR  15865 

Comments 
Noticed  Comment       05/29«7  62FR29088 

Period  Extension 
Comment  Period  End    09/02/97 
Recommendation  to     04/00/03 

Commission 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Kial  Young,  Federal 

Trade  Commission,  Division  of 

Advertising  Practices,  Bureau  of 

Consumer  Protection,  Washington.  DC 

20580 

Phone:  202  326-3525 

Email:  kyoung9ftc.gov 

RIN:  3084-AA80 


FTC 


Prerule  Stage 


4197.  TRADE  REGULATION  RULE  ON 
FUNERAL  INDUSTRY  PRACTICES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  45;  15  USC 

46^):  15  USC  57(a) 

CFR  Citation:  16  CFR  453 

Legal  Deadline:  None 

Abstract:  The  Funeral  Indiistry 
Practices  Rule  (Fimeral  Rule  or  Rule), 
which  became  effective  in  1984, 
requires  sellers  of  funeral  goods  and 
services  to  give  price  lists  to  consiuners 
who  visit  a  funeral  home,  and  to 
disclose  price  and  other  information  to 
callers  who  request  it  over  the 
telephone.  The  Rule  enables  consumers 
to  select  and  piuchase  only  the  goods 
and  services  diey  want,  and  requires 
funeral  providers  to  seek  authority 
before  performing  some  services  such 
as  embalming.  The  Rule  also  requires 
funeral  providers  to  make  disclosures 
regarding  any  required  purchases  and 
prohibits  misrepresentations  regarding 
requirements  and  other  aspects  of 
funeral  goods  and  services.  In  its  1994 
review  of  the  Rule,  the  Commission 
decided  to  retain  the  Rule,  amended  it 
to  prohibit  funeral  providers  from 
charging  a  "casket  handling  fee"  in 
addition  to  any  non-declinable  basic- 
services  fee  and  deleted  certain 
affirmative  telephone  disclosure 
requirements.  "The  Commission 
responded  to  requests  to  address 
emerging  issues  in  the  funeral  industry 
by  banning  a  review  of  the  Rule  in 
1998  rather  than  in  1999  as  originally 
planned  under  its  ten-year  schedule  for 
reviewing  all  Commission  rules  and 
guides.  "Hie  Commission  published  a 
notice  soliciting  public  comment  in 
May  1999.  Commission  staff  conducted 
a  public  workshop  conference  on 


November  18,  1999,  to  discuss  and 
explore  openly  issues  raised  in  written 
comments.  Staff  is  evaluating  the 
comments  and  preparing  a 
recommendation  to  the  Commission. 


4199.  TRADE  REGULATION  RULE  ON 
FRANCHISING  AND  BUSINESS 
OPPORTUNITY  VENTURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  41  to  58 

CFR  Citation:  16  CFR  436 

Legal  Deadline:  None 

Abstract:  The  Federal  Trade 
Commission's  Trade  Regulation  Rule  on 
Franchising  and  Business  Opportimity 
Ventures  (Franchise  Rule]  became 


Action 


Dale         FR  CHe 


Recomnf>endation  to     04/17/99 

Commission 

Regardirtg  Initial 

Notice  for  Comment 
Initial  Notice  for  Public  05A»/99  64  FR  24249 
'   Comment 
CtoseofContment        06/11/99  64FR35965 

Period  (ExterKled) 
Public  Workshop  11/18/99  64  FR  56717 

Recommendation  to      03/00/03 

Commission 
Commission  Action       07/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Myra  Howard, 

Attorney,  Federal  Trade  Commission, 

Division  of  Marketing  Practices,  Bureau 

of  Consiuner  Protection,  Washington, 

DC  20580 

Phone:  202  326-2047 

Email:  mhoward@ftc.gov 

RIN:  3084-AA82 

4198.  e  LABEUNG  REQUIREMENTS 
.  FOR  ALTERNATIVE  FUELS  AND 
ALTERNATIVE-FUELED  VEHICLES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  13232(a) 

CFR  Citation:  16  CFR  309 

Legal  Deadline:  None 

Abstract:  The  Rule,  which  oecame 
effective  on  November  20,  1995, 


requires  disclosure  of  appropriate  cost 
and  benefit  information  to  enable 
consumers  to  make  reasonable 
purchasing  choices  and  comparisons 
between  nonliquid  alternative  fuels  as 
well  as  alternative-fueled  vehicles.  As 
part  of  its  ongoing  systemic  review  of 
all  Federal  Trade  Commission  rules  and 
guides,  the  Commission  plans  to 
request  comments  on,  among  other 
things,  the  continuing  need  for  this 
Rule;  possible  conflict  between  the 
Rule  and  State,  local,  or  other  Federal 
laws  or  regulations;  and  the  effect  on 
the  Rule. of  any  technological, 
economic,  or  other  industry  changes. 
No  Commission  determination  on  the 
need  for  or  the  substance  of  the  Rule 
should  be  inferred  from  the  intent  to 
publish  requests  for  comments. 

Timetable: 


Action 


Dal*         FR  Cite 


Requestfor  11/0C/02 

Comments 
Comment  Period  End    01  /00/03 

Regulatory  FiexitHlity  Analysis 
Required:  No 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Neil  Blickman. 

Attorney.  Federal  Trade  Commission, 

Division  of  Enforcement,  Bureau  of 

Consumer  Protection.  Washington,  DC 

20580 

Phone:  202  326-3038 

Email:  nblickman@flc.gov 

Related  RIN:  Previously  reported  as 
3084-AA57 

RIN:  3084-AA89 


Federal  Trade  Commission  (FTC) 


Proposed  Rule  Stage 


effective  on  October  21,  1979.  The  Rule 
is  designed  to  reduce  deceptive  and 
unfair  practices  in  the  sale  of  franchises 
and  business  opportunities  by  requiring 
the  pre-sale  disclosure  of  material 
information  about  the  franchise.  For 
example,  the  Rule  requires  franchisors 
to  disclose  their  business  background 
and  litigation  history,  as  well  as  the 
number  of  failed  and  terminated 
franchise  units.  The  Rule  also  requires 
the  disclosure  of  material  terms  of  the 
franchise  relationship,  such  as 


recurring  fees  and  termination  and 
renewal  rights.  The  Rule  further 
requires  the  franchisor  to  provide  an 
audited  financial  statement  for  the  most 
recent  three  fiscal  years.  Finally,  the 
Rule  requires  any  frBnchisor  who 
makes  earnings  representations  to 
provide  the  prospective  franchisee  with 
an  earnings  claims  document  that 
substantiates  those  claims.  On  February 
28,  1997,  the  Commission  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  contemplathig  amendments 
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FTC 


Proposed  Rule  Stage 


that  would  address  new  technologies 
and  market  practices  and  at  the  same 
time,  reduce  unnecessary  regxdatory 
burdens.  The  Commission  specifically 
requested  comments  on  whether  to 
revise  the  Ride  to  more  closely  align 
Federal  and  State  disclosure 
requirements  governing  franchise  sales, 
and  to  address  changes  in  the 
marketing  of  franchises,  such  as  the 
sale  of  franchises  internationally  and 
through  the  Internet.  Six  public 
workshops  were  held  in  five  cities 
diuing  1997  to  promote  discussions 
about  the  issues;  allow  the  public  to 
make  statements  on  the  record;  and 
assist  Commission  staff  in  drafting  a 
proposed  amended  Rule.  On  October 
22,  1999,  the  Commission  published  a 
notice  of  proposed  rulemaking  (NPRM) 
with  a  text  of  the  revised  Rule. 
Comments  were  accepted  until 
December  21,  1999,  and  rebuttal 
comments  were  accepted  until  January 
31,  2000.  Commission  staff  is  now 
preparing  a  staff  report. 

Timetable: 


Action 


FR  cn* 


02/28/97  62  FR  91 15 
12/31/97  62  FR  28822 


03/26/99 

10/22/99  64  FR  57293 
12/21/99 

01/31/00 


12/00«)2 


ANPRM 
ANPRM  Comment 

Period  End 
Recommendation  to 

Commission 
NPRM 
NPRM  Comment 

Penod  End 
NPRM  Rebuttal 

Comment  Period 

End 
Staff  Report 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact:  Steven  Toporoff, 

Attorney,  Federal  Trade  Commission, 

Division  of  Marketing  Practices.  Bureau 

of  Consumer  Protection,  Washington, 

DC  20580 

Phone:  202  326-3135 

Email:  stoporofi@ftc.gov 

RIN:  3084-AA63 

4200.  TRADE  REGULATION  RULE 
PURSUANT  TO  THE  TELEPHONE 
DISCLOSURE  AND  DISPUTE 
RESOLUTION  ACT  OF  1992 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  15  DSC  5701  et  seq; 
15  use  5714(1) 


CFR  Citation:  16  CFR  308 

Legal  Deadline:  None 

Abstract:  Congress  enacted  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992  (TDDRA)  to 
curtail  certain  unfair  and  deceptive 
practices  perpetrated  by  some  pay-per- 
call  businesses,  and  to  encourage  the 
growth  of  the  legitimate  pay-per-call 
industry.  TDDRA  mandated  that  the 
FTC  promulgate  a  rule  to  curb  these 
practices;  the  Pay-Per-Call  or  900- 
Nimiber  Rule  (Rule)  became  effective 
on  November  1,  1993.  TDDRA  granted 
the  Commission  limited  jurisdiction 
over  common  carriers  for  purposes  of 
the  Rule.  The  Rule  requires  that 
advertisements  for  900-numbers  contain 
certain  disclosures;  requires  that 
anyone  who  calls  a  900-number  service 
be  given  the  opportunity  to  hang  up 
at  the  conclusion  of  the  preamble 
without  incurring  any  charge  for  the 
call;  and  establishes  procedures  for 
resolving  billing  disputes  for  900- 
number  calls  and  other  telephone-billed 
purchases.  The  Rule  itself  required  the 
Conunission  to  initiate  a  review  of  the 
Rule  prior  to  November  1997.  As  part 
of  this  review,  the  Commission 
published  a  notice  in  the  Federal 
Register  on  March  12,  1997,  requesting 
comments  on,  among  other  things,  the 
economic  impact  of  and  the  continuing 
need  for  the  Rule,  and  the  effect  on 
the  Rule  of  any  technological  or 
industry  changes.  The  Commission  also 
sought  comments,  pursuant  to  authority 
granted  under  the  Telecommunications 
Act  of  1996,  on  whether  to  expand  the 
Rule  to  govern  other  similar  audio 
information  and  entertainment  services. 
Staff  held  a  public  workshop  on  June 
19-20.  1997,  during  which  members  of 
the  industry  discussed  issues  raised  in 
the  comments,  including  billing  and 
collection  issues  and  possible  ways  to 
expand  the  definition  of  "pay-per-call 
services."  Many  commenters  reported 
that  the  Rule  has  been  successful  in 
reducing  the  abuses  that  led  to  the 
passage  of  TDDRA.  Despite  the  success 
of  the  Rule  in  correcting  the  abuses  in 
the  900-number  industry,  complaints 
about  other  types  of  audiotext  services 
(accessed  via  dialing  patterns  other 
than  900  numbers)  are  being  reported. 
The  majority  of  complaints  now 
involve  800  numbers,  international 
numbers,  or  other  dialing  patterns  that 
do  not  use  the  900-number  prefix. 
Many  consumer  and  law  enforcement 
agencies  also  have  been  receiving 
complaints  frY)m  consiuners  who  have 


discovered  unexplained  charges  (in 
some  cases,  recurring  charges)  on  their 
telephone  bills  for  services  that  were 
never  authorized,  ordered,  received,  or 
used,  a  practice  known  as  "cramming." 
On  October  30,  1998,  the  Commission 
published  an  NPRM  that  would  expand 
the  definition  of  "pay-per-call"  services 
beyond  900  numbers  and  that  woidd 
implement  measures  to  combat 
telephone  bill  cramming.  The  proposed 
revisions  would:  (1)  require  the  express 
authorization  of  the  person  to  be  billed 
for  the  purchase  of  any  "telephone- 
billed  purchases"  that  cannot  be 
blocked  by  900-number  blocking;  (2) 
prohibit  vendors  frt)m  billing 
consumers  for  monthly  or  other 
recxirring  charges  for  pay-per-call 
services  imless  the  vendor  had  entered 
into  a  "presubscription  agreement" 
with  the  person  to  be  billed  and  had 
sent  the  consumer  a  written  copy  of 
the  agreement;  and  (3)  give  consumers 
legal  recourse  to  dispute  unauthorized 
charges  crammed  on  phone  bills  and 
have  those  charges  removed.  The 
comment  period  was  extended  to 
March  10.  1999,  and  a  workshop- 
conference  was  held  on  May  20-21, 
1999.  At  the  workshop,  participants 
discussed  issues  raised  by  the 
comments,  such  as  the  meaning  of 
"express  authorization"  and  the 
requirements  for  a  presubscription 
agreement.  Staff  plans  to  forward  a 
recommendation  to  the  Commission  by 
early  2003. 

Timetable: 


Action 

Date 

FR  Cite 

Request  for 

03/12/97 

62  FR  11749 

Comments 

Comment  Period  End 

05/1 2«7 

Public  Workshop 

06/19/97 

Public  Workshop 

06/20/97 

Recommendation  to 

09/08/98 

Commission 

NPRM 

10/30/98 

63  FR  58523 

Comment  Period 

01/04/99 

64FR61 

Extended 

Comment  Period  End 

01/08/99 

Public  Woritshop- 

02/25/99 

Conference 

Extended  Comment 

03/10/99 

Period  End 

Public  Workshop 

05/20/99 

Public  Workshop 

05/21/99 

Recommendation  to 

01/00/03 

Commission 

Regulatory  Fiexibiiity  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 
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FTC 


Proposed  Rule  Stage 


Agency  Contact:  Elizabeth  Hone. 

Attorney.  Federal  Trade  Commission. 

Division  of  Marketing  Practices.  Biireau 

of  Consumer  Protection.  Washington. 

DC  20580 

Phone:  202  326-3207 

Email:  ehone@ftc.gov 

RIN:  3084-AA78 

4201.  TELEMARKETING  SALES  RULE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  6101  to  6108 

CFR  Citation:  16  CFR  310 

Legal  Deadline:  Other.  Statutory. 
December  31.  2000.  Begin  Rule  Review 
and  Report  to  Congress. 

Abstract:  In  ^  995.  the  Commission 
issued  the  Telemarketing  Sales  Rule 
(TSR  or  Rule),  16  CFR  part  310.  under 
the  Telemarketing  and  Consumer  Fraud 
and  Abuse  Prevention  Act.  15  USC 
6101-6108.  TSR  requires  telemarketers 
to  disclose  information;  prohibits 
misrepresentations;  limits  the  times 
telemarketers  may  call  consumers; 
prohibits  calls  to  a  consumer  who  has 
asked  not  to  be  called  again;  and  sets 
payment  restrictions  for  the  sale  of 
certain  goods  and  services. 

As  required  by  the  1995  Act.  the 
Commission  is  reviewing  TSR  to 
evaluate  the  Rule's  operation  and  report 
to  Congress.  The  Commission  has 
issued  a  request  for  public  comment  on 
the  Rule,  its  overall  costs,  benefits  and 
its  regulatory  and  economic  impact 
since  its  adoption  in  1995.  As  part  of 
the  review,  t|ie  Commission  held  a 
public  forum  on  January  11,  2000. 
addressing  the  operation  of  the  Rule's 
"do-not-call"  provision.  Another  public 
forum  to  discuss  other  provisions  of 
TSR  was  held  on  July  27-28.  2000. 

On  October  25.  2001,  President  Bush 
signed  the  USA  PATRIOT  Act.  P.L. 
107-56.  into  law.  with  provisions  that 
have  significant  impact  on  TSR.  Section 
1101  of  the  2001  Act  amends  the 
Telemarketing  Act  to  extend  the 


coverage  of  TSR  to  charitable  fund 
raising  conducted  by  for-profit 
telemarketers  for.  or  on  behalf  of, 
charitable  organizations. 

On  January  22.  2002,  the  Commission 
annoimced  its  proposal  to  amend  the  , 
Rule  and  to  publish  a  notice  of 
proposed  rulemaking  (NPRM).  Among 
other  things,  the  proptosed  Rule  woiUd 
establish  a  centralized  national  "do  not 
call"  registry,  would  prohibit 
telemarketers  from  receiving  or  sharing 
a  consumer's  billing  information  with 
anyone  else,  and  would  prohibit 
telemarketers  firom  blocking  "Caller  ID" 
information.  In  addition,  as  mandated 
by  Sec.  1011  of  the  USA  PATRIOT  Act. 
also  referred  to  as  the  Crimes  Against 
Charitable  Americans  Act  of  2001,  15 
USC  6101  note,  the  Commission's 
proposal  woiUd  add  certain  disclosures 
and  other  requirements  applicable  to 
for-profit  telemarketers  who  solicit 
charitable  donations.  Staff  held  a  three- 
day  public  workshop  from  June  5-7. 
2002.  to  discuss  these  and  other 
proposed  changes  to  the  Rule.  On  May 
24,  2002.  the  Commission  also  issued 
a  related  NPRM  proposing  that  user 
fees  be  imposed  on  telemarketers  and 
their  seller  or  telemarketer  clients  for 
access  to  the  national  "do  not  call" 
registry  in  order  to  establish  and 
maintain  the  registry.  See  67  FR  37362 
(May  29,  2002)  Staff  plans  to  forward 
its  recommendations  to  the 
Commission  by  fall  2002. 

Timetable: 


Action 


Date         FR  Cite 


Announcement  of  11/24/99  64  FR  66124 

Public  Forum  re: 

"Do-Not-Call" 

Provisk>n 
PuWk:  Forum  re  "Do-    01  /1 1  /OO 

Not-Call"  Provision 
Request  for  02/28/00  65  FR  10428 

Comments 
Comment  Period  End    04/27/00 
Extension  of  Comment  05/05/00  65  FR  26161 

Period 
Extended  Comntent      05/30/00 

Period  End 


Action 

Date 

FRCMe 

Public  Forum 

07/27/00 

Pubtic  Forum 

07/28«X) 

USA  Patriot  Act 

10/2SA)1 

Enacted 

NPRM 

01/30/02 

67  FR  4492 

NPRM  Comment 

03/29«)2 

Period  End 

Extension  of  Comment  04/03/02 

67  FR  15767 

Period 

Extended  Comment 

04/1 5AJ2 

Period  End 

Related  NPRM 

05/29/02 

67  FR  37362 

PuWic  Fomm 

06^5/02 

Public  Forum 

06A)6/02 

Public  Forum 

06«)7/02 

Related  NPRM 

06/28/02 

Comment  Period 

End 

Recommendation  to 

11/00A)2 

Commission 

Commission  Action 

12/00/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Catherine  Harrington- 
McBride.  Attorney.  Federal  Trade 
Commission.  Division  of  Marketing 
Practices,  Bureau  of  Consumer 
Protection,  Washington,  DC  20580 
Phone:  202  326-2452 
Email:  cmcbride@ftc.gov 

Karen  Leonard.  Attorney.  Division  of 
Marketing  Practices.  Bureau  of 
Consimier  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580 
Phone:  202  326-3597 
Email:  kleonard@ftc.gov 

Carole  I.  Danielson.  Senior  Investigator, 

Federal  Trade  Commission,  Division  of 

Marketing  Practices.  Bureau  of 

Consimier  Protection,  Washington,  DC 

20580 

Phone:  202  326-3115 

Email:  cdanielson@ftc.gov 

RIN:  3084-AA86 


Federal  Trade  Commission  (FTC) 


Completed  Actions 


4202.  PRIVACY  OF  CONSUMER 
INFORMATION— SECURITY 

Priority:  Other  Significant 

Legal  Authority:  PL  106-102,  sec  501(b) 

CFR  Citation:  16  CFR  314 


Legal  Deadline:  None 

Abstract:  On  November  12.  1999.  the 
Gramm-Leach-Bliley  Act  (GLB)  was 
enacted.  The  Act  repealed  the  key 
provision  of  the  Glass-Steagall  Act.  that 


among  other  things,  required  the 
separation  of  banking,  insurance,  and 
securities  institutions.  Subtitle  A 
(Disclosure  of  Nonpublic  Personal 
Information)  of  title  V  (Privacy)  limits 
the  ability  of  the  newly  authorized 
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finanrial  institutions  to  disclose 
nonpublic  personal  information  about 
consumers  to  nonaffiliated  third 
parties,  and  requires  them  to  disclose 
to  consimiers  their  privacy  policies  and 
practices  respecting  information  shared 
with  both  affiliates  and  nonaffiliated 
third  parties.  The  Commission  issued 
the  statutorily  mandated  Rule  on  the 

Privacy  of  Consumer  Financial 

Information  (Privacy  Rule),  16  CFR  part 
313,  on  May  12,  2000.  The  Privacy  Rule 
took  effect  on  November  13.  2000,  and 
full  compliance  was  required  on  or 
before  July  1.2001. 

In  addition  to  the  Privacy  Rule,  section 
501  of  subtitie  A  requires  the  agencies 
to  establish  appropriate  standards  for 
financial  institutions  to  safeguard 
nonpublic  personal  information.  In 
partictdar,  section  501(b)  of  the  Act 
requires  the  Commission  to  "establish 
appropriate  standards  for  the  financial 
institutions  [subject  to  its  jurisdiction] 
relating  to  administrative,  technical, 
and  physical  safeguards."  Section 
501(b)  sets  out  the  objectives  of  these 
standards:  (1)  to  insure  the  security  and 
confidentiality  of  customer  records  and 
information;  (2)  to  protect  against  any 
anticipated  threats  or  hazards  to  the 


security  or  integrity  of  such  records; 
and  (3)  to  protect  against  unauthorized 
access  to  or  use  of  such  records  of 
information  which  could  result  in 
substantial  harm  or  inconvenience  to 
any  customer.  On  September  7,  2000, 
the  Commission  issued  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  and  a  request  for  comments 
reopening  its  Safeguards  Rule  (to  be 
codified  at  part  314).  On  August  7, 
2001,  the  Commission  published  an 
NPRM.  After  analyzing  over  forty-four 
comments,  the  Commission  issued  its 
final  rule  on  May  23.  2002.  Like  the 
proposal,  the  final  rule  reqmres  each 
financial  institution  to  develop  a 
written  information  security  program 
that  is  appropriate  to  its  size  and 
complexity,  the  nature  and  scope  of  its 
activities,  and  the  sensitivity  of  the 
customer  information  at  issue.  The 
Commission  believes  that  the  final  rule 
strikes  an  appropriate  balance  between 
allowing  flexibility  to  financial 
institutions  and  establishing  standards 
for  safeguarding  customer  information 
that  are  consistent  with  GLB's 
requirements. 


Comptatad  Actions 


Action 


FR  en* 


ANPRM  and  Request    09/07A)0  65  FR  54186 

for  Comments 
Extension  of  Ck)mment  10/06/00  65  FR  59766 

Period 


Comment  Period  End 

10/10^0 

Extended  Comment 

10/24A)0 

Period  End 

Corrwnission  Action 

07/30«)1 

NPRM 

08^07/01 

66  FR  41 162 

NPRM  Comment 

10/09/01 

Period  End 

Commission 

05/23/02 

67  FR  36483 

Action/Final  Rule 

Regulatory  FtexMlity  Analysis 
Raquhsd:  No 

Small  Entltlss  Affsctsd:  Businesses 

Qovsmmant  Levels  Affected:  None 

Agency  Contact:  Laura  D.  Berger. 

Attorney.  Federal  Trade  Commission. 

Division  of  Financial  Practices,  Bureau 

of  Consumer  Protection.  Washington, 

IX:  20580 

Phone:  202  326-3224 

Email:  Ibergei^ftc.gov 

RIN:  3084-AA87 

[FR  Doc.  02-23896  Filed  12-06-02;  8:45  am] 

BlUJNa  COOE  67S0-01-S 


Monday, 
December  9,  2002 


«  M 


Part  UX 

National 

Union 

Administration 

Semiannual  Regulatory  Agenda 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Ch.  VH 

Semiannual  Regulatory  Agenda 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Semiannual  regulatory  agenda. 


summary:  Pursuant  to  its  ongoing  policy 
of  reviewing  regulations.  NCUA  is 
publishing  a  list  of  current  and 
projected  rulemakings,  reviews  of 
existing  regulations,  and  completed 
actions  as  of  July  31,  2002.  to  be 
included  in  the  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 
Actions. 

DATES:  This  information  is  current  as  of 
July  31.2002. 


AOOflESSES:  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
each  regulation  listed,  the  person(s) 
named  in  the  listing,  at  the  above 
address,  unless  otherwise  noted,  or 
listed  telephone  number. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  agenda  is  to  enable 
credit  unions  and  the  public  to  follow 
regulatory  development  and  review  at 
NCUA  and  to  participate  in  that  process 
more  effectively.  Entries  for  the  agenda 
appear  in  one  of  five  possible  categories: 
Fterule  stage;  proposed  rule  stage;  final 
rule  stage;  long-term  actions;  or 
completed  actions. 

The  agenda  is  published  pursuant  to 
NCUA  Interpretive  Ruling  and  Policy 
Statement  Number  87-2  "Developing 
and  Reviewing  Government 
Regulations."  54  FR  35231  (September 
18,  1987).  which  sets  out  NCUA's  policy 


and  procedures  for  developing  and 
reviewing  its  regulations.  NCUA's 
policy  is  to  ensure  that  its  regulations 
impose  only  Tninimiim  required  burdens 
on  credit  imions.  consumers,  and  the 
public;  are  appropriate  for  the  size  of 
the  financial  institutions  it  regulates;  are 
issued  only  after  full  public 
participation;  and  are  clear  and 
understandable.  Further,  NCUA 
undertakes  to  review  all  regulations 
every  3  years  to  clarify  and  simplify 
existing  regulations  and  eliminate 
redimdant  and  unnecessary  provisions. 

Executive  Order  12866.  signed  by 
President  Clinton  on  September  30, 
1993.  requires  independent  executive 
agencies,  such  as  NCUA,  to  publish  a 
regulatory  agenda. 

Approved  by  the  NCUA  Board  on 
September  11,2002. 

Becky  Baker, 

Secretary  of  the  Board. 


National  Credit  Union  Administration— Proposed  Rule  Stage 


4203 
4204 
4205 
4206 
4207 
4208 
4209 
4210 
4211 
4212 
4213 

4214 


Requirements  for  Insurance , 

Credit  Practices  • • 

Investment  and  Deposit  Activities 

Nondiscrimination  in  Federally  Assisted  Programs  

Bank  Secrecy  Act  Compliance  Programs  and  Procedures 

Organization  and  Operations  of  Federal  Credit  Unions— Benefits  for  Employees  of  Federal  Credit  Unions 

Share  Insurarwe  and  Apperxlix 

Advertising 

Memt>er  Business  Loans 

Federal  Credit  Union  Chartering.  FieW  o<  iMlembership  Modifications  and  Conversions  

Designation  of  Low-Income  Status;  Receipt  of  Secondary  Capital  Accounts  by  Low-lncon»-Designated  Credit 

Unions 

Revision  o<  Interpretive  Ruling  and  Policy  Statement  87-2,  Developing  and  Reviewing  Government  Regulations 


Regulation 

Identification 

Number 


3133-AC33 
3133-AC34 
3133-AC49 
3133-AC59 
3133-AC62 
3133-AC64 
3133-AC65 
3133-AC67 
3133-AC68 
3133-AC69 

3133-AC70 
3133-AC71 


National  Credit  Union  Administration — Final  Rule  Stage 


Sequence 
Number 


4215 
4216 
4217 
4218 


Title 


Corporate  Credit  Unions 
OMR  Control  Numbers  ... 

TnJih  in  Savings  

Prompt  Corrective  Action 


Regulation 

kJerrtification 

Number 


3133-AC28 
3133-AC52 
3133-AC57 
3133-AC80 


National  Credtt  Union  Administration— Long-Term  Actions 


Regulation 

klentificalion 

hkvnber 
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National  Credit  Union  Administratior>— Completed  Actions 


SequefK» 
Number 


4220 
4221 
4222 


TWe 


Eligible  OMKjations— Conflict  of  tntetest  Provision 

Federal  Credit  Union  Chartering.  Field  of  Membership  Mocfification  and  Conversions  . 
Federal  Credit  Union  Chartering.  Field  of  Membership  Modifications  and  Conversions 


Regulation 

Identification 

Number 


3133-AC51 
3133-AC63 
3133-ACe6 


National  Credit  Union  Administration  (NCUA) 


Propoaad  Rule  Staga 


4203.  REQUIREMENTS  FOR 
INSURANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1756  to  1757; 
12  USC  1757A;  12  USC  1766;  12  USC 
1785;  12  use' 1781 

CFR  CItaftlon:  12  CFR  741 

Legal  Deadline:  None 

Abatract:  NCUA  solicited  public 
comment  on  whether  NCUA  should 
adopt  a  regiilation  that  would  restrict 
the  insurance  coverage  for  State- 
chartered  credit  imions  that  open 
branches  outside  the  United  States. 


Action 


FR  Cite 


0g/14AX)  65  FR  55464 
11/13/00 

09/26/02  67  FR  60607 
11/2S/02 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 

RagulMwy  Flexibility  Analyai* 
Raqulrwl:  No 

Small  EntMaa  Affactad:  No 

Govemmant  Lavala  Affaclad: 

Undetermined 

Fadaralism:  Undetermined 

Aganqf  Contact:  Michael  J.  McKenna, 
Senior  Staff  Attorney.  Office  of  General 
Coimsel,  National  Qedit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428 
Phone:  703  518-6562 
Email:  nmickennaQncua.gov 

RIN:  3133-AC33 

4204.  CREDIT  PRACTICES 
Priority:  Substantive,  Nonsignificant 
Authority:  15  USC  57a;  15  USC 


1681b 

CFR  CHatioru  12  CFR  706 
K  None 


Abatract:  NCUA  issued  a  proposed 
regulation  under  the  Fair  Credit 
Reporting  Act  that  addresses  the 
sharing  of  opt-out  information  between 
Federal  credit  unions  and  their 
affiliates.  NCUA  intends  to  issue  a 
second  proposal  for  comment. 

TlmataMa: 


Action 


FR  on* 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 


10/26/00  65  FR  64168 
12/26A)0 

01AXV03 


Regulatory  Flexibility  Analyaia 
Required:  No 

Govemmant  Lavala  Affactad:  None 

Agency  Contact:  Chrisanthy  J.  Loizos, 
Staff  Attorney,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314 
Phone:  703  518-6567 
Fax:  703  518-6569 
Email:  cloizosOncua.gov 

RIN:  3133-AC34 

4206.  INVESTMENT  AND  DEPOSIT 
ACTIVITIES 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  12  USC  1757(7);  12 
USC  1757(8):  12  USC  1757(15) 

CFR  CHaHon:  12  CFR  703 

Legal  DaadHna:  None 

Abatract:  The  advanced  notice  of 
proposed  rulemaking  solicited 
comments  on  how  to  update  and  clarify 
NCUA's  investment  and  deposit 
activities  rules.  NCUA  anticipates 
issiiing  a  proposed  rule  in  November 
2002. 


FR  Clle 


Action 


Date  FR  CM* 


ANPRM  Comment        01/24/02 

Period  End 
NPRM  11/00/02 

Regulatory  FlaxMllty  Analyaia  . 
Rat^irad:  No 

Small  Entitles  Affected:  No 

Govemmant  Leveia  Affected:  None 

Agency  Contact:  Frank  S.  Kressman. 
Staff  Attorney,  Office  of  General 
Counsel.  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428 
Phone:  703  518-6558 
Fax:  703  518-6569 
Email:  fkressman@ncua.gov 

RIN:  3133-AC49 

4206.  NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 

Priority:  Substantive,  Nonsignificant 

Unfunded  Mandataa:  Undetermined 

Legal  Authority:  42  USC  2000d  et  seq; 
29  USC  793;  42  USC  6101  et  seq 

CFR  Citation:  12  CFR  730 

Legal  Daadlina:  None 

Abatract:  The  purpose  of  this  rule  is 
to  implement  Federal  statutes  that 
prohibit  credit  imions  that  receive 
Federal  financial  assistance  from 
discrimination  on  certain  bases. 

Timalabia: 


FR  CMe 


ANPRM 


10/26A)1  66  FR  54168 


NPRM  12AXV02 

Regulatory  Flexlbiiity  Analyaia 
Required:  No 

SmaH  EntHiaa  Affaclad:  No 

Government  Lavala  Affactad:  None 

Agency  Contact:  Paul  Marshall 
Peterson,  Staff  Attorney.  National 
Credit  Union  Administzation,  1775 
Duke  Street,  Alexandria.  VA  22314 
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NCUA 


Phone:  703  518-6540 

Fax:  703  518-6569 

Email:  ppeterson@ncua.gov 

mN:  3133-AC59 

4207.  BANK  SECRECY  ACT 
COMPUANCE  PROGRAMS  AND 
PROCEDURES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1766(a):  12 
use  1786{q);  31  USC  5311;  31  USC 
5318 

CFR  Citation:  12  CFR  748.2 

l.egal  Deadiina:  None 

Abstract:  The  rule  will  be  amended  to 
clarify  and  cross-reference  any  changes 
to  credit  unions'  responsibilities  for 
Bank  Secrecy  Act  compliance  resulting 
from  passage  of  the  U.S.A!  Patriot's  Act. 
Public  Law  107-56,  October  26.  2001. 

Tlmotabla: 


Action 


FR  Cit* 


NPRM 


12AXV02 


Regulatory  FlexIbiHty  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None    ^ 

Agency  Contact:  John  K.  lanno.  Staff 

Attorney,  Office  of  General  Counsel, 

National  Credit  Union  Administration, 

1775  Duke  Street,  Alexandria,  VA 

22314-3428 

Phone:  703  518-6540 

Fax:  703  518-6569 

Email:  johni@ncua.gov 

RIN:  3133-AC62 

4208.  ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS— BENEFITS  FOR 
EMPLOYEES  OF  FEDERAL  CREDIT 
UNIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1752(5):  12 
USC  1755  to  1757;  12  USC  1759;  12 
USC  1761a-b:  12  USC  1766  to  1767; 

CFR  Citation:  12  CFR  701.19 

Legal  Deadline:  None 

Abstract:  Clarify  the  scope  of  the  rule 
permitting  Federal  credit  unions  to 
provide  their  employees  with 
reasonable  retirement  and  employee 
benefits. 


Action 


FR  Gila 


NPRM 

NPRM  Comment 

Penod  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 


12/20/01   66FR65662 
02/19/02 

09/25/02  67  FR  60184 
11/25/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Frank  S.  Kressman, 
Staff  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428 
Phone:  703  518-6558 
Fax:  703  518-6569 
Email:  fkressman@ncua.gov 


3133-AC64 


4209.  SHARE  INSURANCE  AND 
APPENDIX 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1752(5);  12 
USC  1757;  12  USC  1765  to  1766;  12 
USC  1781  to  1782;  12  USC  1787;  ... 

CFR  Citation:  12  CFR  745 

Legal  Deadline:  None 

AtMtract:  Update  NCUA's  share 
insurance  rules  to  bring  them  into 
closer  parity  with  the  Federal  Deposit 
Insurance  Corporation's  deposit 
insurance  rules. 

TimetaMs: 


Action 


FR  Cite 


NPRM 


02/00/03 


Regulatory  Flexibility  Analysis 
Requlrad:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Frank  S.  Kressman, 
Staff  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428 
Phone:  703  518-6558 
Fax:  703  518-6569 
Email:  fkressman@ncua.gov 

RIN:  3133-AC65 


Proposed  Rule  Stage 


4210.  ADVERTISING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1766;  12  USC 


1781;  12  USC  1789;  12  USC  4311 

CFR  Citation:  12  CFR  740 

Legal  Deadllrte:  None 

Abstract:  Revise  to  address  electronic 
advertising  and  transactions  and  to 
improve  clarity. 


FR  CK* 


09/25/02  67  FR  60604 
11/25/02 


NPRM 

NPRM  Comment 
Period  End 

Regulatory  Flexlt>ility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Dianne  M.  Salva, 
Staff  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428 
Phone:  703  518-6540 
Fax:  703  518-6569 
Email:  dsalva@ncua.gov 

RIN:  3133-AC67 

4211.  •  MEMBER  BUSINESS  LOANS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  175  7a 

CFR  Citation:  12  CFR  723 

Legal  Deadline:  None 

Abstract:  NCUA  plans  to  review  its 
member  business  loan  rule  to 
determine  whether  amendments  are 
necessary. 

Timetable: 


Action 


Data 


FR  CKa 


NPRM 


02AXV03 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Chrisanthy  J.  Loizos, 
Staff  Attorney.  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314 
Phone:  703  518-6567 
Fax:  703  518-6569 
Email:  cloizos@ncua.gov 

RIN:  3133-AC68 


NCUA 


Proposed  Rule  Stage 


4212.  •  FEDERAL  CREDIT  UNION 
CHARTERING,  RELD  OF 
MEMBERSHIP  MODIFICATIONS  AND 
CONVERSIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1752(5);  12 
USC  1755  to  1757;  12  USC  1759;  12 
USC  1761a;  ... 

CFR  Citation:  12  CFR  701.1 

Legal  Deadline:  None 

Abstracfc  NCUA  is  planning  on 
revising  its  field  of  membership  manual 
to  ease  regulatory  burden  and  redefine 
certain  terms. 


4213.  e  DESIGNATION  OF  LOW- 
INCOME  STATUS;  RECEIPT  OF 
SECONDARY  CAPITAL  ACCOUNTS 
BY  LOW-INCOME-DESIGNATED 
CREDIT  UNIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1757(6) 

CFR  Citation:  12  CFR  701.34 

Legal  Deadline:  None 

Abstract:  NCUA  is  planning  on 
updating  the  definition  of  what  is  a 
low-income  credit  union. 


Action 


FR  CHa 


4214.  e  REVISION  OF  INTERPRETIVE 
RUUNG  AND  POUCY  STATEMENT  87- 
2,  DEVELOPING  AND  REVIEWING 
GOVERNMENT  REGULATIONS 

Priority:  Info./Admin./Other 

Legal  Authority:  5  USC  601  et  seq;  12 
USC  1752a 

CFR  Citation:  12  CFR  791.8 

Legal  Deadline:  None 

Abstract:  Revision  will  update  the' 
definition  of  small  entity  in  section 
11.2  of  the  Interpretive  Ruling  and 
Policy  Statement  for  purposes  of  the 
Regulatory  Flexibility  Act's  analysis. 

TImetabIa: 


Action 


FR  CM* 


NPRM 


11/00/02 


Action 


FR  Cits 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Requlrad:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  J.  McKenna, 
Senior  Staff  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428 
Phone:  703  518-6562 
Email:  nunckenna@ncua.gov 

RIN:  3133-AC69 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  J.  McKenna, 

Senior  Staff  Attorney,  Office  of  General 

Coimsel,  National  Credit  Union 

Administration,  1775  Duke  Street, 

Alexandria,  VA  22314-3428 

Phone:  703  518-6562 

Email:  mmckenna@ncua.gov  #^ 

RIN:  3133-AC70 


NPRM 


12/00A)2 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Paul  Marshall 

Peterson,  Staff  Attorney,  National 

Credit  Union  Administration,  1775 

Duke  Street,  Alexandria,  VA  22314 

Phone:  703  518-6540 

Fax:  703  518-6569 

Email:  ppeterson@ncua.gov 

RIN:  3133-AC71 


Natiofial  Credit  Union  Administration  (NCUA) 


Rnai  Rule  Stage 


4215.  CORPORATE  CREDIT  UNIONS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  12  USC  1762;  12  USC 
1766(a);  12  USC  1781;  12  USC  1789 

CFR  Citation:  12  CFR  704 

Legal  Deedllne:  None 

Abstrect:  NCUA  issued  two  proposed 
revisions  to  the  rule  governing 
corporate  credit  unions.  Based  on  the 
comments,  NCUA  plans  to  issue  a  final 
rule  in  the  fall. 


Action 


Data 


FR  Cits 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action 


09/21/01   66  FR  48742 

^2/2om^ 

07/01/02  67  FR  44270 
08/30/02 


11^00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 


4216.  0MB  CONTROL  NUMBERS 

Priority:  Info./Admin./Other 

Legel  Authority:  12  USC  1766(a):  5 
USC  3507(f) 

CFR  Citation:  12  CFR  795 

Legal  Deadline:  None 

Abstract:  NCUA  plans  to  update  the 
display  table  that  lists  the  current  OMB 
control  numbers  and  the  12  CFR  part 
or  section  where  each  number  is 
described  or  identified. 

Timetable: 


Action 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
Second  ANPRM 
Second  ANPRM 

Comment  Period 

End 


07/28/99  64  FR  40787 
11/26/99 

11/22AX)  65  FR  70319 
02/20/01 


Government  Levela  Affected:  None  Action 

Agency  Contact:  Mary  F.  Rupp.  Staff 
Attorney,  Office  of  General  Counsel, 

National  Credit  Union  Administration, 

1775  Duke  Street,  Alexandria,  VA 

22314-3428 

Phone:  703  518-6540 

Email:  maryr@ncua.gov 

RIN:  3133-AC28 


FR  CNa 


Final  Action  11/00/02 

Regulatory  Flexibility  Anelyale 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Regina  M.  Metz,  Staff 
Attorney,  Office  of  General  Counsel, 
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NCUA 


Rnal  Rule  Stage 


National  Credit  Union  Administration. 

1775  Duke  Street.  Alexandria,  VA 

22314 

Phone:  703  518-6540 

Fax:  703  518-6569 

Email:  rmetz@ncua.gov 

RIN:  3133-AC52 


4217.  TRUTH  IN  SAVINGS 

Prioflty:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  4311 

CFR  Citation:  12  CFR  707 

Legal  Deadline:  Other,  Statutory, 
November  6,  2001,  Interim  Final  Rule. 
Mandated  by  Truth  in  Savings  Act. 

Abstract:  NCUA  amended  its  Truth  in 
Savings  rule  in  compliance  with  the 
Truth  in  Savings  Act  which  requires 
NCUA  to  amend  its  rule  in  conformity 
with  changes  made  by  the  Federal 
Reserve  Board  to  its  Regulation  DD. 

Timatable: 


Action 


FR  Cite 


Intenm  Final  Rule 
Final  Action 


09/19/01   66  FR  48206 
12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Frank  S.  Kressman, 
Staff  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428 
Phone:  703  518-6558 
Fax:  703  518-6569 
Email:  fkressman@ncua.gov 

RIN:  3133-AC57 

4218.  PROMPT  CORRECTIVE  ACTION 

Priority:  Substantive,  Nonsignificant 

Legal  Autttority:  12  USC  I790d 

CFR  Citation:  12  CFR  702 

Legal  Deadline:  None 

Abstract:  Revisions  to  NCUA  system  of 
minimum  capital  standards  for 
federally  insured  credit  unions  and 
corresponding  remedies  to  restore  net 
worth. 


Timetable: 


Action 


Date 


FR  Cit* 


06/04/02  67  FR  38431 
08/05/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Final  Action  Effective    01/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  State 

Federalism:  This  action  may  have 
federalism  implications  as  defined  in 
EO  13132. 

Agency  Contact:  Steven  W.  Widennan, 
Trial  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314 
Phone:703  518-6557 
Email:  widerman@ncua.gov 

RIN:  3133-AC60 


National  Credit  Union  Administration  (NCUA) 


Long-Term  Actions 


4219.  CONSUMER  PROTECTIONS  FOR 
FEDERALLY  INSURED  CREDIT 
UNIONS'  SALE  OF  NONDEPOSIT 
INVESTMENTS 

Priority:  Substantive,  Nonsignificant 
Legal  AuttK>rlty:  Not  Yet  Determined 
CFR  Citation:  Not  Yet  Determined 
Legal  Deadline:  None 

Abstract:  NCUA  is  considering 
proposing  regulations  to  ensure  that  the 


sale  to  members  of  all  nondeposit 
investments  through  various  types  of 
arrangements  is  done  in  a.  safe  and 
sound  manner. 

Timetable: 


Action 


Date 


FR  Cne 


ANPRM 


To  Be  Detemnined 


Regulatory  Flexibility  Analysis 
Required:  No 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Mary  F.  Rupp,  Staff 

Attorney,  Office  of  General  Counsel, 

National  Credit  Union  Administration. 

1775  Duke  Street,  Alexandria,  VA 

22314-3428 

Phone:  703  518-6540 

Email:  maryr@ncua.gov 

RIN:  3133-AC56 


National  Credit  Union  Administration  (NCUA) 


Completed  Actions 


4220.  ELIGIBLE  OBUGATIONS- 
CONFUCT  OF  INTEREST  PROVISION 

Priority:  Substantive.  Nonsignificant 

Legal  Auttwrlty:  12  USC  1752(5};  12 
USC  1755  to  1757;  12  USC  1759;  12 
USC  1761a 

CFR  Citation:  12  CFR  701.23 

Legal  Deadline:  None 

Abstract:  Section  701.23  sets  forth  the 
requirements  for  purchasing,  selling, 
and  pledging  eligible  obligations  (loans) 


by  Federal  credit  unions.  NCUA  has 
determined  that  it  will  not  propose  a 
conflict  of  interest  provision  for  this 
section  at  this  time. 

Timetable: 


Action 


FR  Cite 


WitfKJrawn 


07/31/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  levels  Affected:  None 


Agency  Contact:  Regina  M.  Metz,  Staff 

Attorney,  Office  of  General  Counsel, 

National  Credit  Union  Administration, 

1775  Duke  Street,  Alexandria,  VA 

22314 

Phone:  703  518-6540 

Fax:  703  518-6569 

Email:  nnetz@ncua.gov 

RIN:  3133-AC51 


NCUA 


4221.  FEDERAL  CREDIT  UNION 

CHARTERING,  RELD  OF 

MEMBERSHIP  M0DIRCAT10N  AND 

CONVERSIONS 

Priority:  Substantive,  Nonsigmficant 

Legal  Authority:  12  USC  1752(5);  12 
USC  1755  to  1757;  12  USC  1759;  12 
USC  1761a-b;  12  USC  1766  to  1767; 

CFR  Citation:  12  CFR  701.1 

Legal  Deadline:  None 

Abstract:  The  NCUA  Board  amended 
its  chartering  and  field  of  membership 
manual  to  make  two  changes  to  ease 
the  burden  on  applicants  for 
community  charters,  expansions,  or 
conversions.  First,  applicants  need  not 
submit  documentation  to  establish  a 
community  area  that  is  the  same  as  one 
"^  the  NCUA  has  previously  determined 
to  be  a  well-defined  local  community, 
neighborhood,  or  rural  district.  Second, 
the  NCUA  Board  deleted  the  category 
of  common  characteristics  and 
backgroimd  of  residents  irom  the 
examples  of  acceptable  documentation 
because  it  has  proven  to  generate 
documentation  of  limited  relevance. 

Timetable: 

Action  Date  FR  Cite 


Interim  Final  Rule 


03/20/01  66  FR  15619 


Completed  Actions 


Action 


Data         FR  Cite 


05/21/01 


04/24/02  67  FR  2001 3 


Interim  Final  Rule 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Michael  J.  McKenna, 
Senior  Staff  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Uuke  Street, 
Alexandria,  VA  22314-3428 
Phone:  703  518-6562 
Email:  mmckenna@ncua.gov 

RIN:  3133-AC63 

4222.  FEDERAL  CREDIT  UNION 
CHARTERING,  RELD  OF 
MEMBERSHIP  MODIRCATIONS  AND 
CONVERSIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  12  USC  1752(5);  12 
USC  1755  to  1756;  12  USC  1757;  12 
USC  1759;  12  USC  1761a-b;  ... 

CFR  Citation:  12  CFR  701.1 

Legal  Deadline:  None 


Abstract:  An  existing  community 
charter  need  not  dociunent  in  writing 
how  it  plans  on  serving  the  entire 
community.  The  NCUA  Board  updated 
the  definition  of  an  investment  area 
because  of  the  release  of  the  new 
census  data  and  updated  Community 
Development  Financial  Institution 
Fund  standards. 

Timetable: 


Action 


Dale 


FR  CHe 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


12/20/01   66  FR  65625 
02/19/02 

04/24/02  67  FR  2001 3 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Govemment  levels  Affected:  None 

Agency  Contact:  Michael  J.  McKenna, 
Senior  Staff  Attorney,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428 
Phone:  703  518-6562 
Email:  mmckenna@ncua.gov 

RIN:  3133-AC66 

(FR  Doc.  02-24264  Filed  12-06-02;  8:45  am] 
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NATIONAL  INDIAN  GAMING  COMMISSION  (NIGC) 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Ch.  Ill 

Semiannual  Regulatory  Agenda 

agency:  National  Indian  Gaming 

Commission. 

action:  Semiannual  regulatory  agenda. 


SUMMARY:  The  National  Indian  Gaming 
Commission  today  is  publishing  an 
agenda  of  its  open  and  anticipated 
rulemaking  actions.  The  agenda  is  a  ' 
general  announcement  to  the  public 
intended  to  provide  notice  of 
rulemaking  actions  in  which  the  public 
may  wish  to  participate.  In  the  future, 
the  Commission  intends  to  issue  Notices 
of  Proposed  Rulemaking,  Advance 
Notices  of  Proposed  Rulemaking,  or 
Final  Rules  for  the  following:  rules 
revising  Freedom  of  Information  Act 
procedures;  rules  establishing  a  process 
for  the  assessment,  notification,  and 
collection  of  debts  owed  the  NIGC;  rules 
revising  tribal  background  investigation 
submission  requirements  and  timing: 
rules  concerning  hearings  and  appeals 
procedures;  rules  concerning 
enforcement;  rules  revising  the  scope 
and  review  of  management  contracts; 
rules  concerning  net  gaming  revenue: 


rules  concerning  administrative  fees; 
rules  concerning  gaming  facility 
licensing  standards;  rules  concerning 
practice  before  the  Commission;  rules 
implementing  the  National 
Environmental  Policy  Act  (NEPA);  and 
rules  concerning  technical  amendments 
to  the  Minimum  Internal  Control 
Standards.  The  Commission  invites 
questions  and  public  comment  on 
individual  agenda  items. 
FOR  FURTHER  INFORMATKW  CONTACT:  John 
R.  Hay,  National  Indian  Gaming 
Commission,  1441  L  Street  NW.,  9th 
Floor.  Washington,  DC  20005,  (202)  632- 
7003  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATKW:  In 
accordance  with  Executive  Order  12866 
"Regulatory  Plaiming  and  Review"  and 
die  Regulatory  Flexibility  Act,  5  U.S.C. 
605,  executive  agencies  are  required  to 
publish  semiannual  regulatory  agendas 
in  the  Federal  Register  each  year. 

The  regulations  being  considered  by 
the  Commission  are  not  "significant" 
rules  within  the  meaning  of  Executive 
Order  12866,  and  no  Regulatory  Impact 
Analysis  is  required.  The  Commission 
also  has  determined,  under  the 
Regulatory  Flexibility  Act,  that  most  of 
the  regulations  under  consideration  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 


entities.  For  these  regulations,  no 
Regulatory  Flexibility  Analysis  is 
required.  The  Commission  has  not  yet 
determined  whether  the  rules 
implementing  the  National 
Environmental  Policy  Act,  the  Privacy 
Act,  or  gaming  facility  licensing  require 
a  RegiUatory  Flexibility  Analysis. 
Finally,  most  of  the  Commission's 
proposed  rules  are  not  considered  major 
under  5  U.S.C.  801,  enacted  by  Public 
Law  104-121.  and  therefore,  are  not 
subject  to  Section  801 's  60-day  deferral 
requirement.  The  Commission  has  not 
yet  determined  whether  the  technical 
amendments  to  the  Minimimi  Internal 
Control  Standards  or  the  Privacy  Act 
procedures  are  a  major  rule. 

For  this  edition  of  the  National  Indian 
Gaming  Commission's  regulatory 
agenda,  the  most  important  significant 
regulatory  actions  are  included  in  The 
Regulatory  Plan,  which  appears  in  part 
II  of  the  Federal  Register.  The 
RegiUatory  Plan  entries  are  listed  in  the 
table  of  contents  below  and  are  denoted 
by  a  bracketed  bold  reference,  which 
directs  the  reader  to  the  appropriate 
sequence  number  in  part  II. 

Teresa  E.  Poust. 

Vice  Chair,  National  Indian  Gaming 
Commission. 


National  Indian  Gaming  Commission— Proposed  Rule  Stage 


References  in  bpldface  appear  in  me  Regulatory  Plan  in  part  II  o(  this  issue  of  the  Federal  Heglatar. 

National  Indian  Gaming  Commission— Final  Rule  Stage 


References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Fadaral  nagistar. 

National  Indian  Gaming  Commission — Long-Tenn  Actions 


Sequence 
Number 


4225 
4226 
4227 
4228 
4229 
4230 


Title 


Practice  Before  the  Commissico 

Hearings  and  Appeals  Procedure  

Enforcement  

Maruigement  Contracts 

Net  Gaming  Revertue 

Tribal  Background  Investigation  Submission  Requiramente  and  Timing 


Regulation 

Identification 

Number 


3141-AA07 
3141-AA08 
3141-AA09 
3141-AA13 
3141-AA14 
3141-AA15 


NIGC 
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Sequence 
Number 


4231 
4232 
4233 
4234 


Sequence 
Number 


4235 
4236 
4237 
4238 


National  Indian  Gaming  Commission— Long-Tenn  Actions  (Continued) 


THie 


Administrative  Fees 

Gaming  Facility  Liceraing  Starxlards 

National  Environmental  Policy  Act  (NEPA)  Implementing  Regulations 
Technical  Amendments  to  the  Minimum  Internal  Control  Standards  .. 


National  Indian  Gaming  Commission— Completed  Actions 


TWe 


Regulation 

Identification 

Number 


3141-AA16 
3141-AA23 
3141-AA26 
3141-AA27 


Definitions 

Game  Classification 

Environment  eind  Public  Health  and  Safety 

Technical  Amendments  to  the  Minimum  Internal  Control  Standards 


Regulation 

Identification 

Numt>er 


3141-AA10 
3141-AA12 
3141-AA17 
3141-AA24 


National  Indian  Gaming  Commission  (NIGC) 


Proposed  Rule  Stage 


4223.  FREEDOM  OF  INFORMATION 
ACT  PROCEDURES  (AMENDMENTS) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
167  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  3141-AA21 


National  Indian  Gaming  Commission  (NIGC) 


Final  Rule  Stage 


4224.  DEBT  COLLECTION 

Regulatory  Plan:  This  entry  is  Seq.  No. 
168  in  part  n  of  this  issue  of  the 
Federal  Register. 

RIN:  3141-AA25 


National  Indian  Gaming  Commission  (NIGC) 


Long-Term  Actions 


4225.  PRACTICE  BEFORE  THE 
COMMISSION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 

Timetable; 

AcMon      Data         FR  Gila 

NPRM 


Agency  Contact:  WilliamJF.  Grant 
Phone:  202  632-7003 
Fax:  202  632-7066 

RIN:  3141-AA07 

4226.  HEARINGS  AND  APPEALS 
PROCEDURE 


Timetat)le: 


To  Be  Detennined       priority:  Other  Significant 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 


CFR  Citation:  25  CFR  522  to  524;  25 
CFR  533;  25  CFR  535;  25  CFR  539;  25 
CFR  573;  25  CFR  575;  25  CFR  577 


Action 


FR  CMa 


NPRM 


To  Be  Determined 


Regulatory  FlaxibUlty  Analysis 
Required:  No 

Government  Levels  Affeetsd:  Tribal 

Agency  Contact:  Penny  J.  Coleman 
Phone:  202  632-7003 
Fax:  202  632-7066 

RIN:  3141-AA08 
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NIGC 


4227.  ENFORCEMEHT 
Priority:  Other  Significant 
CFR  Citation:  25  CFR  573 


Action 


FR  CH* 


NPRM 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Penny  J.  Coleman 
Phone:  202  632-7003 
Fax:  202  632-7066 

RIN:  3141-AA09 


4228.  MANAGEMENT  CONTRACTS 

Priority:  Other  Significant 

CFR  Citation:  25  CFR  531;  25  CFR  533; 
25  CFR  536 

Timotabte: 


Action 


FR  ON* 


NPRM 


-  To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Penny  J.  Coleman 
Phone:  202  632-7003 
Fax:  202  632-7066 

RIN:  3141-AA13 


4229.  NET  GAMING  REVENUE 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  25  CFR  571;  25  CFR  573 


Action 


FR  CH* 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact  Penny  ).  Coleman 
Phone:  202  632-7003 
Fax:  202  632-7066 

RIN:  3141-AA14 


4230.  TRIBAL  BACKGROUND 
INVESTIGATION  SUBMISSION 
REQUIREMENTS  AND  TIMING 

Priority:  Other  Significant 

CFR  Citation^  25  CFR  556;  25  CFR  558 

Tknetabw: 


To  Be  Determined        Action 


NPRM  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Penny  J.  Coleman 
Phone:  202  632-7003 
Fax:  202  632-7066 


RIN:  3141-AA15 


4231.  ADMINISTRATIVE  FEES 
Priority:  Substantive.  Nonsignificant 
CFR  Citation:  25  CFR  514 
Timetable: 


Action 


FR  Git* 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Penny  J.  Coleman 
Phone:  202  632-7003 
Fax:  202  632-7066 

RIN:  3141-AA16 

4232.  GAMING  FACILITY  UCENSING 
STANDARDS 

Priority:  Substantive.  Nonsignificant 

CFR  Citation:  25  CFR  522.4(b)(6):  25 
CFR  522.6(b) 

Tknetabla: 


Action 


FR  cut 


RIN:  3141-AA23 


Long-Tenn  Actions 


4233.  NATIONAL  ENVIRONMENTAL 
POLICY  ACT  (NEPA)  IMPLEMENTING 
REGULATIONS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  Not  Yet  Determined 

Timetable: 


FR  CNe        Action 


FR  Cite 


NPRM  To  Be  Determined- 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Kathy  Zebell 
Phone:  202  632-7003 
Fax:  202  632-7066 


RIN:  3141-AA26 


4234.  •  TECHNICAL  AMENDMENTS 
TO  THE  MINIMUM  INTERNAL 
CONTROL  STANDARDS 

Priority:  Other  Significant.  Major  status 
imder  5  USC  801  is  undetermined. 

Legal  Authority:  25  USC  2702;  25  USC 
2706  (b)  (10) 

CFR  Citation:  25  CFR  542 

Legal  Deadline:  None 

Abstract:  The  National  Indian  Gaming 
Commission  anticipates  that  there  will 
be  a  need  to  make  technical  changes 
to  the  minimum  internal  control 
standards  (MICS)  in  response  to 
changes  in  technology  and  the  gaming 
industry.  The  Commission  foresees 
routinely  revising  the  MICS  in  response 
to  these  changes. 

Timetable: 


Action 


Date         FR  CMe 


NPRM  To  Be  Determined 

Regulatory  FlexMHty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Penny  }.  Coleman 
Phone:  202  632-7003 
Fax:  202  632-7066 


NPRM  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact  Penny  J.  Coleman, 

Deputy  General  Counsel,  National 

Indian  Gaming  Commission,  Suite 

9100.  1441  L  Street  NW.,  Washington, 

DC  20005 

Phone:  202  632-7003 

Fax:  202  632-7066 

RIN:  3141-AA27 


National  Indian  Gaming  Conmiission  (NIGC) 


Completed  Actions 


4235.  DERNmONS 

Priority:  Other  Significant 

Legal  Authority:  25  USC  2701  et  seq. 

CFR  Citation:  25  CFR  502 

Legal  Deadline:  None 

Abstract  The  rule  revised  the 
definitions  of  "electronic,  computer  or 
other  technological  aid,"  "electronic 
and  electromechanical  facsimile,"  and 
"games  similar  to  bingo,"  set  forth  at 
25  CFR  502.7  to  502.9. 

Timetabie: 


Action 


Date  FR  Cite 


06/22/01   66  FR  33494 
08/21/01 

03/20/02  67  FR  13296 
04/22/02 


06/17/02  67  FR  41 166 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Penny  J.  Coleman, 

Deputy  General  Counsel,  National 

Indian  Gaming  Commission,  Suite 

9100,  1441  L  Street  NW.,  Washington, 

DC  20005 

Phone:  202  632-7003 

Fax:  202  632-7066 

RIN:  3141-AAlO 

4236.  GAME  CLASSIRCATION 

Priority:  Other  Significant 

Legal  Authority:  25  USC  2702;  25  USC 
2703;  25  USC  2705;  25  USC  2706;  25 
USC  2710;  25  USC  2713 

CFR  Citation:  25  CFR  504 

Legal  Deadline:  None 

Abstract:  This  rule  would  establish 
processes  for  the  classification,  review, 
and  approval  of  games  and  devices 
used  in  tribal  gaming. 

Timetable: 


FR  Cite 


NPRM 


11/10/99  64  FR  61234 


Action 


Date         FR  Cite 


NPRM  Comment 

Period  End 
Withdrawn 


02/24/00 

07/12/02  67  FR  46134 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  State, 
Tribal 

Agency  Contact:  Penny  J.  Coleman, 

Deputy  General  Counsel,  National 

Indian  Gaming  Commission,  Suite 

9100,  1441  L  Street  NW.,  Washington, 

DC  20005 

Phone:  202  632-7003 

Fax:  202  632-7066 

RIN:  3141-AA12 

4237.  ENVIRONMENT  AND  PUBUC 
HEALTH  AND  SAFETY 

Priority:  Other  Significant 

Legal  Authority:  25  USC-27lO(b)(2)(E) 

CFR  Citation:  25  CFR  573 

Legal  Deadline:  None 

Abstract  The  National  Indian  Gaming 
Commission  promulgated  this 
interpretive  nile  as  an  explanation  of 
its  oversight  authority  in  the  area  of 
environment  and  public  health  and 
safety. 

Timetable: 


Action 


Data 


FR  Cite 


04/27/99  64  FR  22588 
06/28/99 

07/24/00  65  FR  45558 
01/19/01 

10/02/01  =  66  FR  50127 
12/29/01 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action  07/12/02  67  FR  46109 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Christine  Nagle. 
National  Indian  Gaming  Commission, 


Suite  9100,  1441  L  Street  NW., 
Washington,  DC  20005 
Phone:  202  632-7003 
Fax:  202  632-7066 

RIN:  3141-AA17 


4238.  TECHNICAL  AMENDMENTS  TO 
THE  MINIMUM  INTERNAL  CONTROL 
STANDARDS 

Priority:  Other  Significant 

Legal  Authority:  25  USC  2702:  25  USC 
2706(b)(10) 

CFR  Citation:  25  CFR  542 

Legal  Deadline:  None 

Abstract:  The  National  Indian  Gaming 
Commission  determined  that  there  was 
a  need  to  make  technical  changes  to 
the  minimum  internal  control  standards 
in  response  to  changes  in  technology 
and  the  gaming  industry.  It  was 
necessary  to  amend  the  standards  to 
facilitate  improved  internal  control 
standards  with  minimal  anticipated 
costs. 

Timetable: 


Action 


FR  ate 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 


11/27/00  65  FR  70673 
03/30/01   66  FR  12916 

12/26/01  66  FR  66500 
03/04/02 

06/27/02  67  FR  43389 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  Tribal 

Agency  Contact:  Penny  J.  Coleman, 

Deputy  General  Counsel.  National 

Indian  Gaming  Commission,  Suite 

9100.  1441  L  Street  NW..  Washington, 

DC  20005 

Phone:  202  632-7003 

Fax:  202  632-7066 

RIN:  3141-AA24 

[FR  Doc.  02-24269  Filed  12-06-02;  8:45  am] 
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NUCLEAR  REGULATORY  COMMISSION  (NRC) 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Ch.  I 

UnHtod  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

agency:  Nuclear  Regulatory 

Commission. 

action:  Semiamiual  regulatory  agenda. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  its 
semiannual  regulatory  agenda  in 
accordance  with  Public  Law  96-354, 
"The  Regulatory  Flexibility  Act,"  and 
Executive  Order  12866.  "Regulatory 
Planning  and  Review."  The  agenda  is  a 
compilation  of  all  rules  on  which  the 
NRC  has  recently  completed  action  or 
has  proposed  or  is  considering  action. 
This  issuance  updates  any  action 
occurring  on  rules  since  publication  of 
the  last  semiannual  agenda  on  May  13, 
2002  (67  FR  34212). 

ADDRESSES:  Comments  on  any  rule  in 
the  agenda  may  be  sent  to  the  Secretary 
of  the  Commission.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff.  Comments  may 
also  be  hand  dehvered  to  the  One  White 
Flint  North  Building.  11555  Rockville 
Pike,  Rockville.  Maryland,  between  7:30 
a.m.  and  4:15  p.m..  Federal  workdays. 


Comments  received  on  rules  for  which 
the  conunent  period  has  closed  will  be 
considered  if  it  is  practical  to  do  so,  but 
assiu-ance  of  consideration  cannot  be 
given  except  as  to  comments  received 
on  or  before  the  closure  dates  specified 
in  the  agenda. 

The  agenda  and  any  comments 
received  on  any  rule  listed  in  the  agenda 
are  available  for  public  inspection  and 
copying  for  a  fee  at  the  Nuclear 
Regulatory  Commission's  Public  " 

Document  Room,  One  White  Flint 
North.  11555  Rockville  Pike.  Room  O- 
1F21,  Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  NRC 
rulemaking  procedures  or  the  status  of 
any  rule  listed  in  this  agenda,  contact 
Michael  T.  Lesar.  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  telephone  301-415-7163  (e-mail: 
mtlOnrc.gov).  Persons  outside  the 
Washington.  DC.  metropolitan  area  may 
call,  toll-free:  1-800-368-5642.  For 
further  information  on  the  substantive 
content  of  any  rule  listed  in  the  agenda, 
contact  the  individual  listed  under  the 
heading  "Agency  Contact"  for  that  rule. 

SUPPLEMENTARY  INFORMATION:  The 
information  contained  in  this 
semiannual  publication  is  updated  to 


reflect  any  action  that  has  occurred  on 
rules  since  publication  of  the  last  NRC 
semiannual  agenda  on  May  13.  2002  (67 
FR  34212).  Within  each  group,  the  rules 
are  ordered  according  to  the  Regulation 
Identifier  Number  (RIN). 

The  information  in  this  agenda  has 
been  updated  through  September  13, 
2002.  The  date  for  the  next  scheduled 
action  under  the  heading  "Timetable"  is 
the  date  the  rule  is  scheduled  to  be 
published  in  the  Federal  Register.  The 
date  is  considered  tentative  and  is  not 
binding  on  the  Commission  or  its  staff. 
The  agenda  is  intended  to  provide  the 
public  early  notice  and  opportunity  to 
participate  in  the  NRC  rulemaking 
process.  However,  the  NRC  may 
consider  or  act  on  any  rulemaking  even 
though  it  is  not  included  in  the  agenda. 

The  NRC  agenda  lists  all  open  . 
rulemaking  actions.  Five  rules  affect 
small  entities,  one  of  which  may 
potentially  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  as  defined  in  the  Regulatory 
Flexibility  Act. 

Dated  at  Rockville,  Maryland,  this 
13th  day  of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 

Midiael  T.  Lesar, 

Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services 
Office  of  Administration. 


Nudear  Regulatory  Commission— Proposed  Rule  Stage 


Sequence 
Number 


4239 
4240 
4241 
4242 
4243 
4244 
4245 
4246 


Fitness  for  Duty  Programs  

Lessons  Learned  From  Design  Certification 

Performance-Based,  Risk-Informed  Fire  Protection  

Transfers  of  Certain  Source  Materials  t>y  Specific  Licensees 
Financial  Assurance  Amerxlmenls  for  Materials  Licenses  .... 

Event  Notification  Requiremer>ts 

Nudear  Power  Plant  Worker  Fatigue  

Changes  to  Emergency  Action  Plan  —  Appendix  E  


Regulation 

kJefilNication 

NumtMT 


3150-AF12 
3150-AQ24 
3150-AG48 
3150-AG64 
3150-AG85 
3150-AG90 
31S0-AG99 
3150-AHOO 


Nudear  Regulatory  Commission — Final  Rule  Stage 


4247 
4248 
4249 

42S0 
42S1 


Oecommissionirtg  Trust  F*rovisions 

Releasing  Part  of  a  Po¥*er  Reactor  Site  or  Fadity  for  Unfestrided  Use  

Nondiscriminatkm  on  ttw  Basis  of  Race.  Color.  National  Origin;  Basis  ct  ftandkap:  Basis  d  Age  in  Programs  or 

Activities  Receiving  Federal  Financial  Assistance  

Material  Control  and  Accounting 

Compalibilty  Wilfi  IAEA  Transportation  Safety  Standards 


Regulation 

HWiiuncanon 

Number 


3150-AO52 
3150-AG56 

3150-AQ65 
3150-AG69 
31S0-AG71 


NRC 
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Sequerxx 
Numbefi' 


4252 
4253 

4254 
4255 
4256 


Sequence 
Numtjer 


4257 
4258 
4259 
4260 
4261 
4262 
4263 
4264 

4265 
4266 
4267 
4268 
4269 


4270 
4271 
4272 
4273 
4274 
4275 
4276 
4277 


Nudear  Regulatory  Commission— Final  Rule  Stage  (Continued) 


TWe 


List  of  Approved  Spent  Fuel  Storage  Casics:  Standardized  Advanced  NUHOMS-24PT1  Addition 

Financial  Infomiatkm  Requirements  for  Applicatmns  To  Renew  or  Extend  Vne  Jem  of  an  Operating  License  for  a 

Power  Reactor 

Incorporation  by  Reference  of  ASME  BPV  and  OM  Code  Cases  

Qeotogical  and  Seismotogwal  Ctiaracteristics  of  Spent  Fuel  Storage  Systems  

NRC  Public  Document  Room  Address  Change  and  Corrections  to  Infonnatton  Collection  Proviswns  


Regulation 

IdentifKatkyi 

Number 


3150-AG74 

3150-AQ84 
31S0-AG86 
3150-AG93 
3150-AH01 


Nudear  Regulatory  Commission — Long-Term  Actions 


TMe 


Update  Fuel  Performance  Consideratkxts  and  OttierPuel  Cyde  Issues 

Availability  of  Official  Records :•••• 

Disposal  by  Release  Into  Stmitary  Sewerage  

Advance  Notification  to  Native  American  Tribes  of  Transportation  of  Certain  Types  of  Nudear  Waste 

Risk-Informing  Special  Treatment  Requirentents 

Integrated  Rulemaking  for  Decommisstoning  Nudear  Power  Readers - 

Ctianges  to  AdjudKatory  Process 

Reevahjatnn  of  Power  Reador  Ptiysical  Prolectmn  Regulations  and  Position  on  a  Definilion  of  Radkitognal  Sabo- 

taige "• 

Standards  for  Combustible  Gas  Control  System  in  Ligtit-Water-Cooled  Power  Reactors  -... 

Notifk:atkxi  Requirement 

Entombment  Optkxts  for  Power  Reactors  - 

Modifk»tkxis  to  Pressure-Temperature  Limits  , • • 

Federal  Advisory  Committee  Ad  Regulattons  » •■ -• 


Regulation 

klerrtifKation 

Numtwr 


31S0-AA31 
3150-AC07 
3150-AE90 
3150-AG41 
3150-AG42 
3150-AG47 
3150-AG49 

3150-AG63 
3150-AG76 
3150-AG81 
3150-AG89 
3150-AG98 
3150-AH02 


Nudear  Regulatory  Commission— Completed  Actions 


Electronic  Maintenance  and  Submisskxi  of  Infonnatton 

Industry  Codes  and  Standards  

DetM  CoNedkxi  Procedures  

SpedfKatmn  of  a  Probability  for  Unlikely  Features.  Events  and  Processes 

Revision  of  Fee  Sdwdules;  Fee  Recovery.  FY  2002  

Reviskxi  to  Salary  Offset  Procedures 

Cost  Recovery  for  Contested  Hearing  Involving  U.S.  IMational  Security  Initiatives 
List  of  Approved  Spent  Fuel  Storage  Casks:  HI-STORM  100  Re\"Ston  


Regulation 

ktentificatkxi 

Numt)er 


3150-AF61 
3150-AG61 
3150-AG80 
31SO-AG91 
3150-AG95 
3150-AQ96 
3150-Ahl03 
3150-AH04 


Nuclear  Regulatory  Commission  (NRC) 


Proposed  Rule  Stage 


4239.  FITNESS  FOR  DUTY 
PROGRAMS 

Priority:  Substantive,  Nonsignificant 

I  Authority:  42  USC  2201;  42  USC 


5841 

CFR  Citation:  10  CFR  26 


i:  None 


Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
ensure  compatibility  with  the 
Department  of  Health  and  Human 
Services  gwdelines.  reduce  unnecessary 
regulatory  burden  in  some  areas,  clarify 
the  Commission's  original  intent  of  the 
rule,  and  improve  overall  program 
effectiveness  and  efficiency.  These 
revised  requiremerits  woidd  reduce  the 


industr3rwide  annual  cost  for  all 
licensees  to  comply  with  part  26  by 
approximately  $15  million.  The 
rulemaking  will  address  the  Regidatory 
Review  Group  items  on  audit  firequency 
and  annual  submittal  of  data.  This 
rulemaking  would  also  address  the 
petition  for  rulemaking  submitted  by 
the  Virginia  Electric  and  Power 
Company  (VEPCO)  (PRM-26-1).  In 


17^ J..^.!    D. 


i.^^w,/\Tn^     tiT    Mn     oriR  /\Ann A a\r    TXanamhtoT  Q     7007  / TTni fieri    Aonnrln 
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NRC 


Proposed  Rule  Stage 


addition,  this  rulemaking  subsumes  a 
previously  separate  rulemaking. 
Reduction  in  the  Scope  of  Random 
Fitness-For-Duty  Testing  Requirements 
for  Nuclear  Power  Reactor  Licensees 
(part  26)(RIN  3150-AG62).  Because  of 
he  subsumption  of  this  rulemaking  and 
other  issues  raised  in  response  to  the 
earlier  proposed  rule,  a  new  proposed 
rule  will  be  published. 

Timetable: 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Final  Rule 


05A)9/96  61  FR  21 105 
0aA)7/96 


11/00/02 

11/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Snwll  Entitles  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Gannon  West  Jr.. 

Nuclear  Regulatory  Commission.  Office 

of  Security  and  Incident  Response. 

Washington.  IX  20555-0001 

Phone:  301  415-1044 

Email:  fitnessfordutydnrc.gov 

Vorma  L.  Ordaz.  Nuclear  Regulatory 

Commission.  Office  of  Seciuity  and 

Incident  Response.  Washington.  EX] 

20555-0001 

Phone:  301  415-2147 

Email:  vld@nrc.gov 

Related  RIN:  Merged  With  3150-AG62 

RIN:  3150-AF12 

4240.  LESSONS  LEARNED  FROM 
DESIGN  CERHnCATION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  52 

Legal  Deadline:  None 

Abstract  The  proposed  rule  would 
amend  the  Commission's  requirements 
for  early  site  permits,  standard  design 
certifications,  combined  licensees  for 
nuclear  power  plants,  and  for  other 
licensing  processes.  The  amendments 
are  based  on  the  NRC  staffs  experience 
with  the  previous  design  certification 
reviews  and  on  discussions  with 
stakeholders  about  the  early  site  permit 
(ESP),  design  certification,  and 
combined  license  (COL)  processes.  This 
action  is  exp)ected  to  improve  the 
effectiveness  of  the  licensing  processes 
for  future  applicants.  The  rulemaking 


also  would  make  conforming 
clarifications  and  corrections  to  the 
NRC's  regulations. 

The  NRC  is  proposing  to  reorganize  10 
CFR  part  52  to  establish  a  separate 
section  for  each  of  the  seven  licensing 
processes  currently  described  in  10 
CFR  part  52  (early  site  permits,  early 
site  reviews,  standard  design 
certification,  standard  design  approvals, 
combined  licenses,  manufacturing 
licenses,  and  duplicate  design  licenses). 
The  purpose  of  this  reorganization  is 
to  clarify  that  each  licensing  process 
has  equal  standing.  In  addition,  several 
subparts  would  be  reserved  for  future 
licensing  processes.  No  substantive 
changes  are  intended  by  the 
incorporation  of  current  appendices  M. 
N.  O.  and  Q  into  the  new  subparts  in 
10  CFR  part  52. 

The  NRC  is  also  proposing  to  retitle 
10  CFR  part  52  as  Additional  Licensing 
Processes  for  Nuclear  Power  Plants  to 
clarify  that  the  licensing  processes  in 
10  CFR  part  52  are  in  addition  to  and 
supplement  the  two-step  licensing 
process  in  10  CFR  part  50  and  the 
license  renewal  process  in  10  CFR  part 
54.  and  are  not  limited  to  the  early  site 
permit,  standard  design  certification, 
and  combined  license  processes  as  the 
current  title  implies. 

The  proposed  rule  would  amend 
section  52.1  to  clarify  that  all  seven 
licensing  processes  are  within  the 
scope  of  10  CFR  part  52.  Sections 
within  current  appendices  M.  N.  O.  and 
Q  would  also  become  new  sections  of 
the  revised  part.  In  addition,  the 
proposed  rule  would  reserve  sections 
for  future  licensing  processes.  In  doing 
so.  the  NRC  hopes  to  convey  that  10 
CFR  part  52  is  the  preferred  location 
in  10  CFR  for  nuclear  power  plant 
licensing  processes.  The  proposed  rule 
subsumed  the  rulemaking. 
Standardized  Plant  Designs.  Early 
Review  of  Sites  Suitability  Issues; 
Clarifying  Amendments  (RIN  3150- 
AE25).  that  would  remove  redimdant 
appendices  M,  N.  O.  and  Q  from  part 
50.  The  part  52  rulemaking  plan  (SECY- 
98-282)  was  approved  by  the 
Commission  on  January  14,  1999. 

Timetable: 


Action 


FR  CN* 


Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jerry  N.  Wilson, 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555-0001 
Phone:  301  415-3145 
Email:  jnwQnrc.gov 

Nanette  Giles,  Nuclear  Regulatory 

Commission,  Office  of  Nuclear  Reactor 

Regulation,  Washington,,  DC  20555- 

0001 

Phone:  301  415-1180 

Email:  nvg@nrc.gov 

Related  RIN:  Merged  WiUi  3150-AE25 

RIN:  3150-AG24 

4241.  PERFORMANCE-BASED,  RISK- 
INFORMED  RRE  PROTECTION 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  50 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
address  the  Commission's  direction 
provided  in  the  staff  requirements 
memorandum  dated  April  1,  1999,  to 
establish  a  performance-based,  risk- 
informed  alternative  to  the  NRC's 
existing  reactor  fire  protection 
requirements  through  the  adoption  of 
an  industry  consensus  standard:  NFPA 
805,  Performance-Based  Standard  for 
Fire  Protection  for  Light  Water  Reactor 
Electric  Generating  Plants.  The 
rulemaking  plan  had  been  on  hold  until 
fall  2001,  at  which  time  the  Nuclear 
Energy  Institute  endorsed  the 
rulemaking  effort.  The  schedule  was 
reinitiated  through  an  EDO 
memorandum  to  the  Commission  dated 
October  9,  2001.  Draft  rule  language 
was  posted  for  public  comment  on  the 
NRC  Rulemaking  Forum  Web  site  on 
December  20,  2001.  Draft  proposed  rule 
language  was  posted  on  the  NRC 
Rulemaking  Forum  Web  site  on  April 
2,  2002,  and  again  on  May  30,  2002, 
for  public  information.  The  proposed 
rule  package  was  provided  provided  to 
the  Commission  on  July  15,  2002 
(SECY-02-132). 

Timetable: 


NPRM 
Final  Action 


unom 

05/00/03 


Regulatory  Flexibility  Analysis 
Required:  No 


Action 


DMa  FR  Cite. 


NPRM  U/00m2 

Regulatory  Flexibility  Analysis 
Required:  No 
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Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Leon  E.  Whitney, 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555-0001 
Phone:  301  415-3081 
Email:  lewl@nrc.gov 

RIM:  315&-AG48 

4242.  TRANSFERS  OF  CERTAIN 

SOURCE  MATERIALS  BY  SPECIFIC 

LICENSEES 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrtty:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  40 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
require  NRC  approval  for  transfers  from 
licensees  of  unimportant  quantities  of 
source  material  (less  than  0.05  percent 
by  weight)  to  persons  exempt  from 
licensing  requirements.  The  objective  of 
this  proposed  action  is  to  ensiu«  that 
the  regulations  regarding  transfers  of 
materials  containing  low  concentrations 
of  source  material  are  adequate  to 
protect  public  health  and  safety. 

Timetable: 


Action 


Date 


FR  Cite 


08/28/02  67  FR  55175 
11/12/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  03/0W03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 
Government  Levels  Affected:  None 

Agency  Contact:  Gary  Comfort, 

Nuclear  Regulatory  Commission,  Office 

of  Nuclear  Material  Safety  and 

Safeguards,  Washington,  DC  20555- 

0001 

Phone:  301  415-8106 

Email:  gccldnrc.gov 

RIN:  3150-AG64 

4243.  FINANCIAL  ASSURANCE 

AMENDMENTS  FOR  MATERIALS 

LICENSES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201:  42  USC 

5841 

CFR  Citation:  10  CFR  30;  10  CFR  40; 

10  CFR  70 


Legal  Deadline:  None 
AtMtract:  The  proposed  ru'    woidd 
amend  the  Commission's  fiaancial 
assurance  regulations  for  materials 
licenses.  The  amendment  would 
maintain  adequate  assurance  of 
decommissioning  funding. 

Timetable: 


Action 


Date 


FR  Cite 


10/07/02  67  FR  62403 
12/23/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  08/00/03 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Clark  Prichard, 

Nuclear  Regulatory  Commission,  Office 

of  Nuclear  Material  Safety  and 

Safeguards,  Washington,  DC  20555- 

0001 

Phone:  301  415-6203 

Email:  cwp@nrc.gov 

RIN:  3150-AG85 

4244.  EVENT  NOTIRCATION 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  72;  10  CFR  73 

Legal  Deadline:  None 

AtMtract  The  proposed  rule  would 
revise  the  Commission's  notification 
and  reporting  require  aent  for  security 
and  other  events  in^  living  licensed 
nuclear  facilities  and  the  transportation 
of  certain  types  of  nuclear  material.  The 
proposed  revisions  would  change 
several  event  notification  and  security 
reporting  requirements  to  conform, 
where  appropriate,  to  the  event 
reporting  requirements  in  part  50  for 
independent  spent  fuel  storage 
installation  (ISFSI)  and  monitored 
retrievable  storage  (MRS)  facility 
licenses  to  more  closely  align  them 
with  those  of  nuclear  reactor  fecilities. 
In  addition,  the  proposed  revisions 
would  change  the  requirements  for 
when  written  follow-up  reports  on 
safeguards  events  must  be  submitted. 
This  change  would  affect  power 
reactors,  ISFSI's  and  several  other 
categories  of  facilities  that  produce, 
possess,  or  transport  spent  fuel  or 
special  nuclear  material.  The  changes 


would  reduce,  consolidate,  and  remove 
some  licensee  reporting  notifications 
and  lengthen  the  reporting  period  for 
other  notifications.  Some  new 
requirements  would  also  be  added  to 
permit  NRC  to  effectively  carry  out  its 
regulatory  responsibilities  and  respond 
to  public  and  media  inquiries  during 
emergencies.  Overall,  the  proposed 
changes  would  help  the  NRC  and  its 
licensees  to  better  focus  their  efforts  on 
the  most  safety-significant  issues  and  to 
commimicate  timely  information  on 
recent  and  ongoing  events. 

Timetable: 


Action 


DM*  FR  Cite 


08/22/02  67  FR  54360 
11/05/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  06/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Anthony  J.  DiPalo, 

Nuclear  Regulatory  Commission,  Office 

of  Nuclear  Material  Safety  and 

Safeguards,  Washington,  DC  20555- 

0001 

Phone:  301  415-6191 

Email:  ajd@nrc.gov 

RIN:  3150-AG90 

4245.  NUCLEAR  POWER  PLANT 
WORKER  FATIGUE 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiority:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  26 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
establish  thresholds  for  the  control  of 
working  hours  to  ensure  that  working 
hours  in  excess  of  the  thresholds  are 
controlled  through  a  risk-informed 
deviation  process.  This  rule  would 
provide  significantly  greater  assurance, 
that  worker  fatigue  does  not  adversely 
affect  the  operational  safety  of  nuclear 
power  plants.  This  rulemaking  woidd 
also  address  a  petition  for  rulemaking 
submitted  by  Barry  Quigley  (PRM-26- 
02). 

Tlmetat>le: 


Action 


FR  Cite 


NPRM 


11/00/02 
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NRC 


Proposed  Rule  Stage 


Regulatory  Flexibility  Analysis 

No 


Small  Entitias  Affected:  No 

Qovaniment  Levels  Affected:  None 

Agency  Contact  David  Desaulniera. 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Reactor  Regulation. 
Washington.  DC  20555-0001 
Phone:  301  415-1043 
Email:  drd@nrc.gov 

RIN:  3150-AG99 


4246.  CHANGES  TO  EMERGENCY 
ACTION  PLAN  —  APPENDIX  E 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  50 

Legal  Deadline:  None 

AI>Stract:  The  proposed  rule  would 
resolve  an  ambiguity  in  the 
Commission's  regulations  regarding 
NRC  approval  of  nuclear  power  plant 
licensee-initiated  changes  to  emergency 
action  levels  (EALs).  The  proposed  rule 
would  allow  licensees  to  make  minor 
changes  in  EALs  without  prior  NRC 
approval. 


Dale  FRCHa 


NPRM 
Final  Rule 


12AXV02 
07AXV03 


Regulatory  Flexblllty  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lawrence  K.  Cohen, 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555-0001 
Phone:  301  415-2923 
Email:  lkc9nrc.gov 

RIN:  3150-AHOO 


Nuclear  Regulatory  Commission  (NRC) 


Hnal  Rule  Stage 


4247.  DECOMMISSIONING  TRUST 

PROVISIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  50:  10  CFR  72 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
ensure  that  decommissioning  trust 
agreements  are  in  a  form  acceptable  to 
the  NRC  to  increase  assurance  that 
decommissioning  funds  will  be 
available  for  their  intended  purpose. 
especially  in  light  of  economic 
deregulation  and  restructuring  of  the 
electric  utility  industry.  Based  on  past 
experience  with  the  NRC  approval  of 
the  transfer  of  the  operating  licenses  of 
the  Three  Mile  Island  Unit  1  and 
Pilgrim  Nuclear  Power  Stations,  the 
staff  believes  that  this  rulemaking 
would  expedite  similar  transfers  in  the 
future.  The  staff  also  intends  to  develop 
guidance  by  revising  Regulatory  Guide 
1.159.  Assuring  the  Availability  of 
Funds  for  Decommissioning  Nuclear 
Reactors,  that  will  specify  more  fully 
the  provisions  of  the  decommissioning 
trust  agreements.  The  final  rule  was 
submitted  to  the  Commission  on  May 
5,  2002. 


Action 


FR  CMe 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 


05/30/01   66  FR  29244 
06/13^1 

11/00/Oe 


Regulatory  Flexibility  Analysis 
ftoquired:  No 

Small  Entities  Affected:  No 

Government  Levels  Affectsd:  None 

Agency  Contact:  Brian  J.  Richter. 
Nuclear  Regulatory  Commission.  Office 
of  Nuclear  Reactor  Regulation, 
Washington.  DC  20555-0001 
Phone:  301  415-1978 
Email:  bjr9nrc.gov 

RIN:  3150-AG52 

4248.  RELEASING  PART  OF  A  POWER 
REACTOR  SITE  OR  FAaUTY  FOR 
UNRESTRICTED  USE 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  2;  10  CFR  20; 
10  CFR  50 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  by 
adding  a  new  section  that  would 
identify  the  criteria  and  regulatory 
framework  that  a  Ucensee  would  use 
to  request  NRC  approval  for  a  partial 
site  release.  The  rulemaking  would 
provide  additional  assurance  that 
residual  radioactivity  would  meet  the 
radiological  criteria  for  license 
termination,  even  if  parts  of  the  site 
were  released  before  a  licensee  submits 
its  license  termination  plans.  The 
rulemaldng  would  clarify  that  the 
radiological  criteria  for  luirestricted  use 
apply  to  a  partial  site  release.  The 


rulemaking  would  not  provide  for  a 
partial  site  release  under  restricted 
conditions.  Also,  the  rulemaking  would 
provide  for  a  Subpart  2  hearing  if  a 
license  amendment  involving  a  partial 
site  release  is  challenged. 

The  rulemaldng  would  fill  a  gap 
identified  during  the  NRC's 
consideration  of  a  technical 
specification  amendment  request  for 
the  Oyster  Creek  Nuclear  Generating 
Station  to  remove  a  restriction  on  the 
sale  or  lease  of  property  within  the 
exclusion  area.  During  the  Oyster  Creek 
review,  the  NRC  staff  concluded  that 
it  is  possible  for  a  reactor  licensee  to 
sell  land  that  would  reduce  the  size 
of  its  site  before  the  license  termination 
criteria  would  specifically  apply  to  the 
release  of  the  property.  If  the  sale  does 
not  involve  the  transfer  of  licensed 
material,  it  would  not  require  NRC 
approval  under  current  regulations. 
Currently,  the  NRC  must  consider 
changes  to  the  site  boundary  of  a 
reactor  site  on  a  case-by-case  basis  to 
ensure  adequate  protection  of  the 
public  and  the  enviroiunent.  Because 
several  reactor  licensees  have  expressed 
interest  in  selling  parts  of  the  sites 
before  they  receive  approval  of  their 
license  termination  plans,  the  NRC  staff 
believes  the  issues  should  be  resolved 
generically  by  rulemaking. 


Action 


FR  Clle 


NPRM 


09/04/01   66FR46230 
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NRC 


Final  Rule  Stage 


Action 


Date         FR  Cite 


NPRM  Comment 

Period  End 
Final  Rule 


11/19/01 


U/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Snuill  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  W.  Mike  Ripley. 
Nuclear  Regulatory  Commission.  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555-0001 
Phone:  301  415-1112 
Email:  wmr@nrc.gov 

RIN:  315a-AG56 

4249.  NONDISCRIMINATION  ON  THE 
BASIS  OF  RACE,  COLOR.  NATIONAL 
ORIGIN;  BASIS  OF  HANDICAP;  BASIS 
OF  AGE  IN  PROGRAMS  OR 
ACnvmES  RECEIVING  FEDERAL 
RNANCIAL  ASSISTANCE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201:  42  USC 
5841 

CFR  Citation:  10  CFR  4 

Legal  Deadline:  None 

Abstract:  The  rule  would  incorporate 
the  Civil  Rights  Restoration  Act's 
definitions  of  "program  or  activity"  and 
"program"  into  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Section  504  of  the 
Rehabilitation  Act  of  1972,  and  the  Age 
Discrimination  Act  of  1975,  and  would 
promote  consistent  and  adequate 
enforcement  of  these  statutes. 

Timetable: 


4250.  MATERIAL  CONTROL  AND 
ACCOUNTING 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  51;  10  CFR  61; 

10  CFR  70;  10  CFR  72;  10  CFR  73;  10 
CFR  74;  10  CFR  75;  10  CFR  76;  10  CFR 
150 

l.agal  Deadline:  None 

Alwtract:  The  proposed  rule  would 
amend  the  reporting  requirements  for 
submitting  Material  Balance  Reports 
and  Inventory  Composition  Reports  to 
provide  more  flexibility  and  to  reduce 
the  reporting  frequency  for  most 
licensees.  The  proposed  amendments 
would  also  revise  the  categorical 
exclusion  for  approving  safeguards 
plans,  relocate  the  remaining  material 
control  and  accounting  requirements  in 
parts  70  through  74,  make  the  material 
control  and  accounting  requirements 
for  Category  II  facilities  more  risk 
informed,  and  make  other 
miscellaneous  changes. 

Timetable: 


Action 

Dale         FR  CKe 

NPRM 

12/06AX)  65  FR  76460 

NPRM  Comment 

01/05/01 

Period  End 

Final /Vction 

12/00A)2 

Final  Action  Effective 

01/00A)3 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marva  C.  Gary. 
Nuclear  Regidatory  Commission.  Office 
of  Small  Business  and  Civil  Rights. 
Washington,  DC  20555-0001 
Phone:  301  415-7382 
Email:  mcgOnrc.gov 

RIN:  3150-AG65 


Agency  (IAEA)  standards  and  to  codify 
other  applicable  requirements.  These 
changes  would  be  compatible  with  TS- 
R-1,  the  latest  revision  of  the  IAEA 
transportation  standards.  This 
rulemaking  would  also  address  the 
imintended  economic  impact  of  NRC's 
emergency  final  rule  entitled  Fissile 
Material  Shipments  and  Exemptions 
(February  10,  1997;  62  FR  5907)  and 
a  petition  for  rulemaking  submitted  by 
International  Energy  Consultants,  Inc. 
(PRM-71-12)(February  19,  1998;  63  FR 
8362).  This  proposed  rule  is  closely 
related  to  a  corresponding  Department 
of  Transportation  proposed  rule  to 
amend  transportation  regulations  (April 
30,  2002;  67  FR  21328). 

Timetable: 


Action 


Date         FR  Cite 


05/30/01  66  FR  29251 
08/13/01 

12/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entnies  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Merri  Horn,  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Washington,  DC  20555-0001 
Phone:  301  415-8126 
Email:  mlhl@nrc.gov 

RIN:  3150-AG69 

4251.  COMPATIBILITY  WITH  IAEA 
TRANSPORTATION  SAFETY 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  71 

Legal  DeedHne:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  on 
packaging  and  transporting  radioactive 
material  to  make  them  compatible  with 
the  International  Atomic  Energy 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final /Vction 


04A30/02  67  FR  21 390 
07/29/02 

07/00A)3 


Regulatory  Flexibility  Analyale 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Naiem  S.  Tanious, 

Nuclear  Regulatory  Commission,  Office 

of  Nuclear  Material  Safety  and 

Safeguards,  Washington,  DC  20555- 

0001 

Phone:  301  415-6103 

Email:  nst@nrc.gov 

RIN:  3150-AG71 

4252.  UST  OF  APPROVED  SPENT 
FUEL  STORAGE  CASKS: 
STANDARDIZED  ADVANCED 
NUHOMS-24PT1  ADDITION 

Priortty:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  72 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  by 
adding  the  Standardized  Advanced 
NUHOMS  Storage  System  cask  design 
to  the  list  of  approved  sp^nt  fuel 
storage  casks.  "The  proposed  rule  would 
add  a  cask  system  that  has  improved 
shielding  and  the  ability  to  withstand 
higher  seismic  response  spectra  than 
the  Standardized  NUHOMS  Storage 
System  which  is  already  on  the  list  of 
approved  casks. 
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Government  Levels  Affected:  None 


Action 


FR  CM* 


02/11/02  67  FR  6203 
04/29/02 


NPRM 

NPRM  CkXTHnent 

Period  End 
FmalRute  11/00/02 

Regulatory  FiexibUlty  Analysis 
Required:  No 

Small  Entities  Affectsd:  No 

Government  Levels  Affected:  None 

Agency  Contact  Jayne  M. 

McCausland.  Nuclear  Regulatory 

Commission,  Office  of  Nuclear  Material 

Safety  and  Safeguards.  Washington,  DC 

20555-0001 

Phone:  301  415-6219 

Email:  jmm2@nrc.gov 

RNi:  3150-AG74 

4253.  RNANOAL  INFORMATION 
REQUIREMENTS  FOR  APPLICATIONS 
TO  RENEW  OR  EXTEND  THE  TERM 
OF  AN  OPERATING  LICENSE  FOR  A 
POWER  REACTOR 

Priority:  Substantive.  Nonsignificant 

Autlwrlty:  42  USC  2201;  42  USC 


Agency  Contacti  George  J.  Mencinsky. 
Nuclear  RegulatcHy  Commission,  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555-0001 
Phone:  301  415-3093 
Email:  gimOnrc.gov 

RIN:  3150-AG84 

4254.  INCORPORATION  BY 
REFERENCE  OF  ASME  BPV  AND  OM 
CODE  CASES 

Priority:  Substantive,  Nonsignificant 

Auttiorlty:  42  USC  2201;  42  USC 


5841 

CFR  Citation:  10  CFR  50 

Legal  Deadline:  None 

Abstract  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
remove  the  requirement  that  non- 
electric utility  power  reactor  licensees 
submit  financial  qualifications 
information  as  part  of  the  license 
renewal  process.  The  proposed  rule 
would  recognize  the  need  for  a  reduced 
level  of  regulatory  burden  for  licensees 
falling  in  this  category  because  the  NRC 
has  alternative  means  to  ensure  that 
these  licensees  are  financially  viable  to 
operate  their  focilities  and  maintain 
public  health  and  safety.  Non-power 
reactor  licensees  would  continue  to 
submit  the  financial  qualifications 
information  as  part  of  the  license 
renewal  process  and  are  not  affected  by 
this  proposed  rule  change. 


Action 


FR  CN* 


NPRM 

NPRM  Comment 

Period  End 
Final /Sction 


06^04/02  67FR38427 
08/19/02 


06AXV03 

Rsgulatory  FloxMllty  Analysis 
nequlred:  No 

Smal  Entities  ANsdsd:  No 


5841 

CFR  Citation:  10  CFR  50 

Lsgal  Deadline:  None 

Abstract:  New  editions  of  the  ASME 
BPV  and  OM  Codes  are  issued  every 
three  years  and  addenda  to  the  editions 
are  issued  annually.  It  has  been  the 
Commission's  policy  to  update  10  CFR 
50.55a  to  incorporate  by  reference  the 
ASME  Code  editions  and  addenda.  The 
ASME  publishes  code  cases  for  Section 
ni  and  Section  XI  quarterly,  and  code 
cases  for  the  OM  Code  annually.  Code 
cases  are  generally  alternatives  to  the 
requirements  of  the  ASME  BPV  Code 
and  the  OM  Code.  It  has  been  the  NRC 
staffs  practice  to  review  these  code 
cases  and  find  them  either  acceptable, 
conditionally  acceptable,  or 
unacceptable  for  use  by  NRC  licensees. 
These  code  cases  are  then  listed  in 
periodically  revised  regulatory  giiides 
(RGs),  together  with  ioiormation  on 
their  acceptability.  Footnote  6  to  10 
CFR  50.55a  refers  to  the  RGs  listing 
code  cases  determined  by  the  NRC  staff 
to  be  "suitable  for  use."  No  specific 
data  or  revision  of  the  RGs  is  indicated 
in  footnote  6  to  10  CFR  50.55a.  In  the 
past,  these  RGs  have  not  been  approved 
by  the  Office  of  the  Federal  Register 
for  incorporation  by  reference  in  the 
Code  of  Federal  Regulations.  To 
address  this  matter,  the  staff  is 
proposing  that  the  use  of  ASME  Code 
Cases  be  approved  through  a 
rulemaking  incorporating  by  reference 
the  applicable  RGs.  Thus,  NRC- 
approved  code  cases  would  be 
accorded  the  same  legal  status  as  the 
corresponding  requirements  in  the 
ASME  BPV  Code  and  OM  Code  which 
are  already  incorporated  by  reference  in 
the  NRC's  regulations. 


Hnal  Rule  Stage 


Action 


Dalo  FR  Clio 


NPRM 

NPRM  Comment 

Period  End 
Final /U:tion 


03/19/02  67  FR  12488 
06A)3/D2 


05/00/03 

Regulatory  Flexibility  Analysis 
Rsqulrsd:  No 

Small  Entities  Affected:  No 

Government  Levels  Affsdod:  None 

Agency  Contact:  Harry  S.  Tovmassian, 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Reactor  Regulation. 
Washington,  DC  20555-0001 
Phone:  301  415-3092 
Email:  hstOstcgov 

RIN:  3150-AG86 

4255.  GEOLOGICAL  AND 
SEISMOLOGICAL  CHARACTERISTICS 
OF  SPENT  FUEL  STORAGE  SYSTEMS 

Priority:  Substantive.  Nonsignificant 

Legal  Autttority:  42  USC  2201:  42  USC 
5841  *. 

CFR  Citation:  10  CFR  72 

Ljegal  Deadiiite:  None 

At>stract  The  proposed  rule  would 
amend  the  Conunission's  regiilations 
concerning  geological  and  seismological 
criteria  to  require  the  use  of  a  risk- 
informed,  performance-based  regidatory 
approach.  This  revision  would  use  a 
methodology  that  is  consistent  with  the 
approach  tdken  in  10  CFR  part  50  and 
the  recent  revision  to  part  100.  The 
proposed  rule  would  also  clarify  the 
need  for  a  general  licensee  to  design 
cask  storage  pads  and  areas  to 
adequately  support  both  static  and 
dynamic  loads  of  the  stored  casks. 

Tlmetalile: 


Action 


Oali         FR  dto 


07/22A)2  67  FR  47745 
10/22/02  67  FR  56876 

04A)0/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  FlexibHity  Analysis 
Rsqulrsd:  No 

Small  Entities  Affected:  No 

Government  Ijevels  Affectsd:  None 

Agsncy  Contact  Keith  McDaniel, 

Nuclear  Regulatory  Commission,  Office 

of  Nuclear  Material  Safety  and 

Safeguards.  Washington,  DC  20555- 

OOOl 

Phone:  301  415-5252 
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Rnai  Rule  Stage 


Email:  kkm@nrc.gov 

Related  RIN:  Duplicate  of  3150-AG16 

RIN:  3150-AG93 

4256.  •  NRC  PUBLIC  DOCUMENT 
ROOM  ADDRESS  CHANGE  AND 
CORRECTIONS  TO  INFORMATION 
COUfCTION  PROVISIONS 

Priority:  Substantive,  Nonsignificant 

AutlWrity:  42  USC  2201;  42  USC 


5841 

CFR  Citation:  10  CFR  l;  10  CFR  2;  10 

CFR  7;  10  CFR  9;;  10  CFR  19;  10  CFR 
20;  10  CFR  26;  10  CFR  30;;  10  CFR 


31;  10  CFR  33;  10  CFR  39;  10  CFR  50;: 
10  CFR  51;  10  CFR  52;  10  CFR  54;  10 
CFR  55;;  10  CFR  71;  10  CFR  75;  10 
CFR  100;  10  CFR  110 

Legal  Deadline:  None 

Abstract  The  final  rule  amends  the 
Commission's  regulations  to  reflect  the 
new  address  for  the  NRC's  Public 
Document  Room  and  to  correct 
information  collection  sections  in  the 
Code  of  Federal  Regulations.  These 
amendments  are  necessary  to  inform 
the  public  of  these  administrative 
changes  to  the  NRC  regulations. 


Timetable: 


Action 


DM* 


FR  CHa 


Final  Action 


11/00/02 


Regulatory  Flexibility  Analyais 
Rsqulrsd:  No 

Small  Entities  Affectsd:  No 

Government  Levels  Affsctad:  None 

Agency  Contact:  Alzonia  W.  Shepard, 

Nuclear  Regulatory  Commission,  Office 

of  Administration,  Washington,  DC 

20055-0001 

Phone:  301  415-6864 

Email:  awsldnrc.gov 

RIN:  3150-AHOl 


Nuclear  Regulatory  Commission  (NRC) 


Long-Term  Actions 


4257.  UPDATE  FUEL  PERFORMANCE 
CONSIDERATIONS  AND  OTHER  FUEL 
CYCLE  ISSUES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  20ii;  42  USC 
2201;  42  USC  4321;  42  USC  5841;  42 
USC  5842 

CFR  Citation:  10  CFR  51 


None 

AlMtract  The  proposed  rule  would 
amend  the  Commission's  regulations  by 
addressing  uranium  fuel  cycle 
environmental  data  (Table  S-3)  and  the 
environmental  effects  of  transportation 
of  fuel  and  waste  data  (Table  S-4).  In 
section  51.51,  the  environmental  data 
would  be  reestimated  and  reflect 
changes  in  the  structure  and  activities 
of  the  fuel  cycle  and  the  availability 
of  better  data.  Estimates  of  releases  of 
Radon-222  and  Technetium-99  would 
be  added  to  Table  S-3.  The  addition 
of  a  specific  value  for  Radon-222  would 
address  the  outstanding  portion  of 
petition  for  rulemaking  PRM-51-1. 
submitted  by  the  New  England 
Coalition  on  Nuclear  Pollution.  To 
provide  immediate  relief  to  the 
petitioner's  request,  the  Commission 
published  a  final  rule  on  March  14, 
1997  (42  FR  13803),  that  removed  the 
original  value  for  Radon-222  from  Table 
S-3  so  that  it  then  became  subject  to 
case-specific  litigation.  It  was 
anticipated  that  the  Commission  would 
add  a  specific  value  for  Radon-222,  but 
the  Commission  deferred  action  until 
a  general  updating  of  Table  S-3  is 
undertaken.  For  section  51.52,  the 
environmental  impact  estimates  would 


be  reestimated  to  reflect  the  use  of 
more  highly  enriched  fuel  and 
discharge  of  more  highly  irradiated  fuel 
from  a  reactor;  longer  onsite  storage; 
and  changes  in  transportation  modes, 
transport  to  retrievable  storage  sites  and 
a  permanent  repository  rather  than 
reprocessing  focilities,  packaging 
technology,  and  regulatory  standards. 
The  reestimates  would  incorporate 
current  research  information  and 
computer  codes. 

This  rulemaking  would  result  in 
current  and  more  accurate  estimates  of 
the  environmental  impact  of  licensing 
a  new  plant,  and  would  eliminate  the 
requirement  to  review  the  contribution 
to  environmental  impacts  from  Radon- 
222  and  Technetium-99  in  individual 
plant  reviews.  This  rule  is  being 
reissued  as  a  proposed  rule  and  would 
update  the  initial  rulemaking  effort  to 
address  newly  emerging  issues  and 
research. 


Email:  dpaOnrc.gov 
RIN:  3150-AA31 


Action 


Date         FRCNa 


03/04/81   46  FR  15154 
05/D4/B1 

To  Be  Detemiined 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 

flegulatory  Flextollity  Analysis 
Rsqulrsd:  No 

SmaN  Entmea  Affected:  No 
Government  Levela  Affeclad:  None 

Agency  Contact:  Dennis  P.  Allison, 
Nuclear  Regulatory  Commission.  Office 
of  Nuclear  Reactor  Regulation, 
Washington.  DC  20555-0001 
Phone:  301  415-1178 


4258.  AVAILABILITY  OF  OFFICIAL 
RECORDS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  2 

Ljagal  Deadline:  None 

Abetrect:  The  proposed  rule  would 
conform  the  Commission's  regulations 
pertaining  to  the  availability  of  official 
records  to  existing  case  law  and  agency 
practice.  The  amendment  would 
address  the  circimistances  under  which 
proprietary,  personal  privacy  or  other 
confidential  information  submitted  to 
the  NRC  by  applicants,  licensees,  or 
others  may  be  returned  upon  request. 
The  rule  would  reaffirm  that  10  CFR 
2.790(c)  provides  submitters  of 
information  a  qualffied  right  to  have 
their  information  returned  upon 
request.  This  rule  would  inform  the 
public  of  four  additional  circimistances 
where  information  would  not  be 
returned  to  the  applicant,  that  is,  (1) 
when  submitted  to  an  advisory 
committee  governed  by  the  Federal 
Advisory  Coounittee  Act;  (2)  when 
captured  by  a  Freedom  of  Information 
Act  request;  (3)  when  publicly  relied 
upon  at  revealed  by  the  Commission 
in  an  open  Commission  meeting  under 
the  Government  in  the  Sunshine  Act; 
and  (4}  when  obtained  duriiig  the 
course  of  an  investigation  conducted  by 
the  NRC  Office  of  Investigations.  The 


.1    D. 
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proposed  rule  would  also  clarify 
requirements  on  submittals  to  the  NRC 
for  identification  of  confidential 
information  sought  to  be  withheld  from 
public  disclosure.  Further,  the 
proposed  amendment  would  address 
the  NRC's  procedures  for  handling 
copyrighted  information,  including 
reproduction  and  distribution  according 
to  normal  agency  practice. 


Action 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Fmal  Action 


12/23/92  57  FR  61013 
03/08/93 

10/17/01   66  FR  52721 
12/31/01 


To  Be  Delennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Catherine  M.  Holzle, 
Nuclear  Regulatory  Commission,  Office 
of  the  General  Counsel,  Washington. 
DC  20555-0001 
Phone:  301  415-1560 
Email:  cmhdnrc.gov 

RiN:  3150-AC07 

4259.  DISPOSAL  BY  RELEASE  INTO 
SANTTARY  SEWERAGE 

Priority:  Substantive,  Nonsignificant 

Legal  Auttwrlty:  42  USC  2201;  42  USC 
5841 

Cin^  Citation:  10  CFR  20 

Legal  Deadlina:  None 

Abstract  The  advance  notice  of 
proposed  rulemaking  (ANPRM)  was 
published  to  request  public  comment, 
information,  and  recommendations  on 
contemplated  amendments  to  the 
Commission's  regulations  governing  the 
release  of  radionuclides  ttom  licensed 
nuclear  facilities  into  sanitary  sewer 
systems.  The  Commission  believes  that 
by  incorporating  current  sewer 
treatment  technologies  the 
contemplated  rulemaking  would 
improve  the  control  of  radioactive 
materials  released  to  sanitary  seww 
systems  by  licensed  nuclear  facilities. 
The  NRC  and  the  Environmental 
Protection  Agency  are  conducting  a 
joint  survey  of  sewage  treatment  plants 
to  evaluate  the  extent  of 
reconcentration  due  to  release  of 
radioactive  material  into  sewage 


systems.  The  need  for  and  the  extent 
of  a  rulemaking  will  be  evaluated 
pending  the  result  of  the  survey  and 
the  associated  dose  assessment.  This 
rulemaking  would  also  address  a 
petition  for  rulemaking  submitted  by 
the  Northeast  Ohio  Sewer  District 
(PRM-20-22). 


FR  CM* 


ANPRM 

ANPRM  Comment 
Period  End 

NPRM 


02/25/94  59  FR  9146 
05/26/94 

To  Be  Detennined 


Regulatory  FlexibMHy  Analysis 
Required:  No 

SmaN  Enliliea  Affected:  No 
GovenMMfil  Laveia  Affaelad:  None 

Agency  Contact  Lydia  Chang,  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Material  Safety  and  Safegviards, 
Washington,  DC  20555-0001 
Phone:  301  415-6319 
Email:  lwcl9nrc.gov 

RIN:  3150-AE90 

4260.  ADVANCE  NOTIFICATION  TO 
NATIVE  AMERICAN  TRIBES  OF 
TRANSPORTATION  OF  CERTAIN 
TYPES  OF  NUCLEAR  WASTE 

Priority:  Substantive.  Nonsignificant 

Legal  Autttortty:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  71;  10  CFR  73 

Legal  Deadline:  None 

Abatract  The  NRC  has  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  to  invite  early  input  from 
afTected  parties  and  the  public  on  the 
issues  associated  with  the  advance 
notification  of  Indian  tribes  of  spent 
fuel  shipments.  The  Department  of 
Energy  (DOE)  has  indicated  that  it 
intends  to  comply  with  NRC's  physical 
protection  requirements  for  shipments 
under  the  Nuclear  Waste  Policy  Act; 
however,  its  current  practices  conflict 
with  NRC  regulations.  For  example, 
DOE  already  has  asked  for  and  will 
continue  to  ask  for  exemptions  from  the 
shipment  itinerary  information 
requirements  of  foreign  research  reactor 
fuel.  DOE,  as  a  courtesy,  provides 
Indian  tribes  with  notification  of  spent 
fuel  shipments.  NRC's  current 
regulations  do  not  address  notification 
of  Indian  tribes.  Further,  DOE  has 
developed  a  satellite  tracking  system  to 
monitor  the  status  of  spent  fuel 


Long-Term  Actions 


shipments  at  all  times.  Distribution  of 
this  status  information  to  parties  other 
than  governors'  designees  is  not 
compatible  with  NRC  regulations.  A 
rulemaking  plan  was  approved  by  the 
Commission  on  February  2,  2001. 


Action 


FR  Cite 


12/21/99  64  FR  71 331 
07/05/00  65  FR  18010 

To  Be  Detennined 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaH  EntMas  Affaelad:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Roger  W.  Broseus, 

Nuclear  RegiUatory  Commission,  Office 

of  Niiclear  Material  Safety  and 

Safeguards,  Washington,  DC  20555- 

0001 

Phone:  301  415-7608 

Email:  rwb9nrc.gov 

RIN:  3150-AG41 

4261.  RISK-INFORMING  SPEOAL 
TREATMENT  REQUIREMEKITS 

Priority:  Substantive.  Nonsignificant 

Legal  Auttiorlty:  42  USC  2201: 42  USC 
5841 

CFR  Citation:  10  CFR  21;  10  CFR  50; 
10  CFR  54;  10  CFR  100 

Legal  DaadHna:  None 

Abstract  The  advance  notice  of 
proposed  rulemaking  (ANPRM)  invited 
comments,  advice,  and 
recommendations  from  interested 
parties  on  the  contemplated  rulemaking 
that  would  provide  an  alternative,  risk- 
informed  approach  for  special 
treatment  requirements  in  the  current 
regidations.  Special  treatment 
requirements  are  requirements  imposed 
on  structures,  systems,  and  components 
(SSCs)  that  provide  additional 
confidence  that  these  SSCs  are  capable 
of  meeting  design  basis  functional 
requirements,  llie  contemplated  risk- 
informed  approach  would  categorize 
SSCs  and  vary  the  associated  regiUatory 
treatment  based  on  the  SSC's  safety 
significance.  This  action  is  a  result  of 
the  Commission's  continuing  efibrts  to 
risk-inform  its  regulations.  The  staff 
plans  to  provide  the  Commission  Mdth 
a  proposed  rule  package  in  September 
2002. 
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Long-Term  Actiona 


Action 


Date         FR  cue 


03/D3A)0  65FR11488 
05/17/00 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM  To  Be  Oetemtined 

Regulatory  Flexibility  Analysis 
Raqulrsd:  No 

Small  Entttlea  Affectad:  No 

Govammant  Levels  Affadad:  None 

Agency  Contact  Tim  Reed.  Nuclear 
Regulatory  Commission.  Office  of 
Nuclear  Reactor  Regulation, 
Washington.  DC  20555-0001 
Phone:  301  415-1462 
Email:  tai9nrc.gov 

RM:  3150-AG42 

4262.  INTEGRATED  RULEMAIONG 
FOR  DECOMMISSIONING  NUCLEAR 
POWER  REACTORS 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

CFR  Cllalion:  10  CFR  50 

None 


Abatract  A  staff  requirements 
memorandum  dated  June  23. 1999, 
directed  the  NRC  staff  to  consider  an 
integrated,  risk-informed 
decommissioning  rule  rather  than 
individual  rulemakings  to  address 
emergency  preparedness,  insurance, 
safeguards,  operator  staffing,  and 
backfit  for  nuclear  power  plants  that 
are  being  decommissioned.  SECY-99- 
168  dated  June  30, 1999.  reconunended 
that  the  integrated  approach  be 
approved  and  outlined  staff  plans  for 
pursuing  such  a  rulemaking. 
Accordingly,  the  staff  has  subsumed 
previous  ndemaking  activities  in  the 
areas  of  emergency  planning,  insurance, 
safeguards,  operator  staffing,  and 
backfit  into  one  integrated  rulemaking 
effort.  This  rulemaking  would  apply  to 
licensees  who  certified,  pursuant  to  10 
CFR  50.82(a).  that  they  have 
permanently  ceased  fecility  operation(s) 
and  have  permanently  removed  fuel 
bom  the  reactor  vessel.  The 
Commission  approved  this  approach  in 
an  SRM  dated  December  21, 1999.  This 
rulemaking  would  also  address  a 
petition  for  rulemaking  submitted  by 
the  North  Carolina  Public  Utility 
Commission  (PRM-50-57). 

In  SECY-00-145,  dated  June  28,  2000. 
the  NRC  staff  recommended  a 


decommissioning  rulemaking  plan  in 
the  areas  of  emergency  planning, 
insurance,  safeguards,  operator  staffing, 
and  backfit  (the  integrated 
decommissioning  rulemaking  plan). 
The  rulemaking  plan  relied  on  a  draft 
decommissioning  risk  study  as  a  basis 
for  its  recommendations.  The 
Commission  rettimed  the  rulemaking 
plan  to  the  staff  for  rework  in 
September  2000,  based  on  changes  to 
the  decommissioning  risk  study 
findings.  The  decommissioning  risk 
study.  NUREG-1738,  was  issued  in 
January  2001.  After  assessing  the 
finftinga  in  the  risk  study,  the  staff 
presented  a  policy  options  paper  to  the 
Commission,  SECY-01-0100.  dated  June 
4.  2001.  that  provided  options  and 
made  recommendations  on  issues  to  be 
addressed  in  the  integrated  rulemaking. 
Following  the  terrorist  events  of 
September  11.  2001,  the  NRC  staff 
recommended  and  the  Commission 
approved  the  withdrawal  of  SECY-01- 
0101  because  of  the  likely  changes  in 
the  staff's  position  on  decommissioning 
plant  safeguards.  The  decommissioning 
policy  position  will  be  revisited  when 
a  broad-scope  NRC  safeguards  x>olicy  is 
developed  in  response  to  potential 
terrorist  acts  at  nuclear  facilities.  The 
schedule  for  the  integrated  rulemaking 
cannot  be  determined  at  this  time.' 


Action 


FRCHe 


NPRM  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  No 

SmaN  EntMaa  Affectad:  No 

Government  Levels  Affectad:  None 

Agency  Contact  William  Huffinan, 
Nuclear  R^ulatory  Commission,  Office 
of  Nuclear  Reactor  RegiUation, 
Washington.  DC  20555-0001 
Phone:  301  415-1141 
Email:  wchOnrc.gov 

RIN:  3150-AG47 

4263.  CHANGES  TO  ADJUDICATORY 
PROCESS 

Priority:  Substantive.  Nonsignificant 

Ljagal  Authority:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  l;  10  CFR  2;  10 

CFR  50;  10  CFR  51;  10  CFR  52;  10  CFR 
54;  10  CFR  60;  10  CFR  70;  10  CFR  73; 
10  CFR  75;  10  CFR  76;  10  CFR  110 

None 


Abatract:  The  proposed  rule  would 
amend  the  Commission's  regulations 
concerning  its  rules  of  practice  to  make 
the  NRC's  hearing  process  more 
efficient  and  effective.  The  proposed 
amendments  would  fashion  hearing 
procedures  that  are  tailored  to  the 
different  types  of  licensing  and 
regulatory  activities  the  NRC  conducts 
and  would  better  focus  and  use  the 
limited  resources  available  to  involved 
parties.  The  final  rule  was  submitted 
to  the  Commission  on  April  26.  2002. 


Action 


Dais         FR  ens 


04/16/01  66  FR  19610 
09/14/01   66  FR  27045 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Rule  To  Be  Detemiined 

Regulatory  Flexibiilty  Analyala   . 
ftequlrad:  No 

Small  EntMas  Affadad:  No 

Government  Ljovala  Affected:  None 

Agency  Contact  Geary  S.  Mizuno, 
Nuclear  Regulatory  Commission,  Office 
of  the  Genmal  Counsel.  Washington, 
DC  20555-0001 
Phone:  301  415-1639 
Email:  gsm9nrc.gov 

RIN:  3150-AG49 

4264.  REEVALUATION  OF  POWER 
REACTOR  PHYSICAL  PROTECTION 
REGULATK3NS  AND  POSITION  ON  A 
DEFmmON  OF  RADIOLOGICAL 
SABOTAGE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  73 

Legal  Deadlina:  None 

Abatract  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
require  power  reactor  licensees  to 
conduct  drills  and  exercises  to  evaluate 
their  protective  strategy  against  a 
simulated  design  basis  threat  (DBT)  of 
radiological  sabotage.  The  proposed 
rulemaking  woiild  also  include  risk 
insights,  supporting  guidance 
documents  and  be  more  performance- 
based.  Following  the  events  of 
September  11.  2001.  the  staff 
recommended  and  the  Commission 
approved  the  withdrawal  of  SECY-01- 
0101.  Proposed  Rule  Changes  to  10  CFR 
73.55.  which  contained  the  staff's 
recommendations  in  the  subject 
rulemaking.  This  withdrawal  was 
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requested  to  allow  the  staff  to 
incorporate  its  post-September  11, 
2001,  considerations  in  a  revised 
recommended  rule  revision,  then  later 
resubmit  10  Ci-R  73.55  to  the 
Commission  for  its  consideration. 

Tlmelable: 


Action 


FR  CM* 


NPRM 


To  Be  Determined 


Regulatoiy  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Mark  C.  Nolan, 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Security  and  Incident 
Response,  Washington,  DC  20555-0001 
Phone:  301  415-1596 
Email:  mcn9nrc.gov 

RIN:  3150-AG63 

4265.  STANDARDS  FOR 
COMBUSTIBLE  GAS  CONTROL 
SYSTEM  IN  UQHT-WATER-COOLED 
POWER  REACTORS 

Priority:  Substantive,  Nonsignificant 

l.egal  Autt>ority:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  50 

l.egal  Deadlina:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
improve  safety  by  better  focusing  on 
the  risk-significant  challenges  from 
combustible  gases;  ensure  combustible 
gas  control  during  all  risk-significant 
events;  and  eliminate  those  aspects  of 
current  requirements  that  provide  no 
safety  benefit.  A  staff  requirement 
memorandum  dated  January  19,  2001, 
directed  the  staff  to  proceed 
expeditiously  with  rulemakings  on  the 
risk- informed  alternative  of  section 
50.44,  including  completion  of 
outstanding  technical  work  (e.g., 
development  of  combustible  gas  source 
terms)  and  necessary  regulatory 
analyses.  Also,  this  rulemaking 
addresses  the  petition  for  rulemaking 
submitted  by  Bob  Christie  (PRM-50-68), 
and  partially  addresses  the  petition  for 
rulemaking  submitted  by  the  Nuclear 
Energy  histitute  (PRM-50-71).  Draft  rule 
language  was  posted  for  public 
comment  on  the  NRC  Ruleforum 
website  on  November  14,  2001.  The 
proposed  rule  was  submitted  to  the 
Commission  on  May  13,  2002. 


Action 


Date 


FR  CH» 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


0BIO2KI2.  67  FR  50374 
10/16/02 

To  Be  Oetemtined 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Enttties  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Anthony  W.  Markley, 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555-0001 
Phone:  301  415-3165 
Email:  awm@nrc.gov 

RIN:  3150-AG76 


4266.  NOTIFICATION  REQUIREMENT 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  42  USC  2111;  42  USC 
2201;  42  USC  2232;  42  USC  2233;  42 
USC  5841 

CFR  Citation:  10  CFR  35 

l.egai  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  by 
requiring  a  licensee  to  notify  the  NRC   • 
and  an  identified  exposed  individual 
after  the  licensee  becomes  aware  that 
the  individual  received  or  is  estimated 
to  have  received  a  dose  exceeding 
50mSv  (5  rem)  from  a  released  patient 
who  had  been  administered  radioactive 
material. 

Tlmalabls: 


FR  ON* 


NPRM 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Lavels  Affected:  None 

Agsncy  Contact:  Betty  Ann  Torres, 

Nuclear  Regulatory  Commission,  Office 

of  Nuclear  Material  Safety  and 

Safeguards,  Washington,  DC  20555- 

0001 

Phone:  301  415-0191 

Email:  bat9nrc.gov 

RIN:  3150-AG81 


Long-Term  Actions 


4267.  ENTOMBMENT  OPTIONS  FOR 
POWER  REACTORS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 

5841 

CFR  Citation:  10  CFR  20;  10  CFR  50 

Legal  Deadline:  None 

Abstract:  The  advance  notice  of 
proposed  rulemaking  (ANPRM)  was 
published  to  request  public  comment, 
information,  and  recommendations  on 
contemplated  amendments  to  the 
Conunission's  regulations  that  would 
clarify  the  use  of  entombment  for 
power  reactors.  The  amendments 
would  establish  dose  criteria  for  license 
termination  that  includes  a  provision 
that  permits  license  termination  under 
restricted  and  unrestricted  release 
conditions.  Analysis  of  comments  on 
the  ANPRM  and  recommendations  are 
being  developed. 

Timetable:, 


Action 


DMa  FR  CM* 


ANPRM 
ANPRM  CkMnment 

Period  End 
NPRM 


10/16/01   66  FR  52551 
12/31/01 


To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affsdad:  No 

Government  levels  Affected:  None 

Agency  Contact:  Patricia  Eng,  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Washington,  DC  20555-0001 
Phone:  301  415-7206 
Email:  plednrc.gov 

RIN:  3150-AG89 

4268.  MODIFICATIONS  TO 
PRESSURE-TEMPERATURE  UNITS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  50 

Legal  Dsadllns:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  to 
eliminate  those  requirements  for 
pressure-temperature  limits  that  are 
related  to  the  metal  temperature  of  the 
reactor  pressure  vessel  closure  head 
flange  and  vessel  flange  areas.  The 
proposed  rule  would  amend  footnotes 
2  and  6  to  table  1  of  appendix  G,  and 
simplify  restructuring  of  the  table.  Also, 
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NRC 


Long-Term  Actions 


this  rulemaking  would  address  the 
petition  for  rulemaking  submitted  by 
Westinghouse  Electric  Company  (PRM- 
50-69). 

Tintetabie: 


Action 


FR  Git* 


NPRM 


To  Be  Detennined 


Regulatory  Flexil>iiity  Analysis 
Raquirsd:  No 

Small  Entitles  Affected:  No 

Government  Levels  Aftactsd:  None 

Agency  Contact:  Matthew  Mitchell, 
Nuclear  Regtilatory  Commission,  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555-0001 
Phone:  301  415-3303 


Email:  mam4@iut:.gov 
RIN:  315&-AG98 


Timetable: 


4269.  •  FEDERAL  ADVISORY 
COMMITTEE  ACT  REGULATIONS 

Priority:  Substantive,  Nonsignificant 

Legal  Auttiorlty:  42  USC  2201;  42  USC 
5841 

CFR  Citation:  10  CFR  7 

Legal  Deadline:  None 

Abstract:  The  proposed  rule  would 
amend  the  Commission's  regulations  on 
the  Federal  Advisory  Committee  Act  to 
conform  with  newly  issued  General 
Services  Administration  regulations. 


Action 


FR  CHs 


08/08A)2  67  FR  51501 
10/07/02 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None  - 

Agency  Contact:  John  Szabo,  Nuclear 

Regulatory  Commission,  Office  of  the 

General  Coimsel,  Washington,  DC 

20555-0001 

Phone:  301  415-1610 

Email:  jls@nrc.gov 

RIN:  3150-AH02 


Nuclear  Regulatory  Commission  (NRC) 


Completed  Actions 


4270.  ELECTRONIC  MAINTENANCE 
AND  SUBMISSION  OF  INFORMATION 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  10  CFR  2;  10  CFR  61; 
10  CFR  62:  10  CFR  70;  10  CFR  71;  10 
CFR  72;  10  CFR  73;  10  CFR  32;  10  CFR 
34;  10  CFR  40;  10  CFR  50;  10  CFR  51; 
10  CFR  52;  10  CFR  55;  10  CFR  60;  10 
CFR  4;  10  CFR  9;  10  CFR  21;  10  CFR 
20;  10  CFR  15;  10  CFR  19;  10  CFR  25; 
10  CFR  30;  10  CFR  26;  10  CFR  31;  10 
CFR  74:  10  CFR  75;  10  CFR  76;  10  CFR 
81;  10  CFR  95;  10  CYR  110;  10  CFR 
140;  10  CFR  150 

Comptotad:     


Reason 


Dan         FR  Cite 


09/06/02  67  FR  57084 
12A)5/02 


Direct  Final  Rule 
Direct  Final  Rule 
Effective 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Government  Levels  Affected:  None 

Agency  Contact:  Brenda  J.  Shelton 
Phone:  301  415-7233 
Email:  bjsl@nrc.gov 

Arnold  E.  Levin 
Phone:  301  415-7458 
Email:  aelldnrc.gov 

RIN:  3150-AF61 

4271.  INDUSTRY  CODES  AND 
STANDARDS 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  10  CFR  50 


Completed: 


Reason 


Date 


FR  Cite 


Final  Rule  09/26/02  67  FR  60520 

Final  Rule  Effective       10/02/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Stephen  A.  Tingen 
Phone:  301  415-1280 
Email:  sgt@nrc.gov 

RIN:  3150-AG61 


4272.  DEBT  COLLECTION 
PROCEDURES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  10  CFR  15 

Completed: 


Reason 


FR  CHe 


Final  Rule  05A)6/02  67  FR  30315 

Final  Rule  Effective       06/05/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Government  Lavels  Affected:  None 

Agency  Contact:  Leah  Tremper 
Phone:  301  415-7347 
Email:  lpt@nrc.gov 

RIN:  3150-AG80 


4273.  SPECIRCATION  OF  A 
PROBABILITY  FOR  UNUKELY 
FEATURES,  EVENTS  AND 
PROCESSES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  10  CFR  63 

Completed:  ' 


Reason 


Date 


FR  ate 


Final  Action  10/08/02  67  FR  62628 

Final  Action  Effective     1 1  /07/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Tim  McCartin 
Phone:  301  415-7285 
Email:  tjm3@nrc.gov 

RIN:  315Q-AG91 

4274.  REVISION  OF  FEE  SCHEDULES; 
FEE  RECOVERY,  FY  2002 

Priority:  Economically  Significant 

CFR  Citation:  10  CFR  170;  10  CFR  171 

Completed: 

Reason  Data         FR  OH* 


Final  Rule 

Final  Rule  Effective 


06/24/02  67  FR  42612 
08/23/02 


Regulatory  FlexibHIty  Analysis 
Required:  Yes 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Glenda  C.  Jackson 
Phone:  301  415-6057 
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NRC 


Completed  Actions 


Email:  gcj@nrc.gov 

Robert  D.  Carlson 
Phone:  301  415-8165 
Email:  rdc@nrc.gbv 

RIN:  3150-AG95 


4275.  REVISION  TO  SALARY  OFFSET 

PROCEDURES 

Priority:  Substantive,  Nonsignificant 

CFR  Citation:  10  CFR  16 

Complalad: _^__ 

FR  Cite 


amendment  is  a  special  exemption  to 
the  Commission's  longstanding  policy 
of  not  charging  this  type  of  fee  for 
contested  hearings  and  instead 
recovering  the  costs  through  the  annual 
fees  assessed  to  licensees  within  the 
affected  class. 

Timatabla: 


09/11/02  67  FR  57506 
10/11/02 


R«B«on 

Final  Rule 

Final  Rule  Effective 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Leah  Tremper 
Phone:  301  415-7347 
Email:  lpt@nrc.gov 

RIN:  3150-AG96 

4276.  •  COST  RECOVERY  FOR 
CONTESTED  HEARING  INVOLVING 
U.S.  NATIONAL  SECURITY 
INITIATIVES 

Priority:  Substantive,  Nonsignificant    • 

Legal  Authority:  42  USC  2201:  42  USC 

5841 

CFR  Citation:  lO  CFR  170 

Legal  Deadline:  None 

Abstract:  The  final  rule  amends  the 
Commission's  regulations  to  allow 
recovery  of  costs  associated  with 
contested  hearings  involving  U.S. 
Government  national  security-related 
proceedings  through  licensing  or  other 
regulatory  service  fees  assessed  to  the 
affected  applicant  or  licensee.  The 


Action 


FR  cue 


NPRM  07/31/02  67  FR  49623 

NPRM  Comnient  08/30/02 

Period  End 

Final  Rule  10/17/02  67  FR  64033 

Final  Rule  Effective  1 1/18/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affactad: 

Undetermined 

Agency  Contact:  Glenda  C.  Jackson. 
Nuclear  Regulatory  Conmiission,  Office 
of  the  Chief  Financial  Officer, 
Washington.  DC  20555-0001 
Phone:  301  415-6057 
Email:  gcj@nrc.gov 

Robert  D.  Carlson,  Nuclear  Regulatory 

Commission,  Office  of  the  Chief 

Financial  Officer,  Washington,  DC 

20555-0001 

Phone:  301  415-8165 

Email:  rdc@nrc.gov 

RIN:  3150-AH03 

4277.  •  LIST  OF  APPROVED  SPENT 
FUEL  STORAGE  CASKS:  HI-STORM 
100  REVISION 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  42  USC  2201:  42  USC 
5802 

CFR  Citation:  10  CFR  72 

Legal  Deadline:  None 


Abstract:  The  NRC  is  amending  its 
regulations  revising  the  Holtic 
International  HI-STORM  100  cask 
system  listing  within  the  list  of 
approved  spent  fuel  storage  casks  to 
include  Amendment  1  to  Certificate  of 
Compliance  Number  1014.  This  rule 
was  originally  published  as  a  direct 
final  rule  (under  RIN  3150-AG97),  on 
March  27,  2002  (67  FR  14627).  Because 
the  NRC  received  a  significant  adverse 
comment  on  the  direct  final  rule,  the 
rule  was  withdrawn  (Jime  7,  2002;  67. 
FR  39260).  The  significant  adverse 
comment  related  to  concern  with  (1) 
interactions  between  the  non-fuel 
hardware  and  the  fuel,  and  (2)  the 
absence  of  documentation  of  NRC's 
analysis  to  accept  the  storage  of  the 
non-fuel  hardware.  The  NRC  addressed 
these  comments  in  a  final  rule 
published  on  July  15,  2002  (67  FR 
46369). 

Timetable: 


Action 


FR  Git* 


Final  Rule 

Final  Rule  Effective 


07/15/02  67  FR  46369 
07/15/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Jayne  M. 

McCausland,  Nuclear  Regulatory 

Commission,  Office  of  Nuclear  Material 

Safety  and  Safeguards,  Washington,  DC 

20555-0001 

Phone:  301  415-6219 

Email:  jmm2@nrc.gov 

Relatsd  RIN:  Previously  reported  as 
3150-AG97 

RIN:  3150-AH04 

(PR  Doc.  02-24259  Filed  12-06-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE  COMMISSION  (SEC) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Ch.  N 

[FMmm  No*.  394130,  34-46612, 35-27569, 
39-2402,  IC-25735,  IA-2058,  HI*  No.  S7-35- 
02] 

Regulatory  Flexibility  Agenda 

agency:  Secmities  and  Exchange 
Conunission. 

action:  Semiannual  regulatory  agenda. 

SUMMARY:  The  Securities  and  Exchange 
Conunission  is  publishing  an  agenda  of 
its  rulemaking  actions,  pursuant  to  the 
Regulatory  Flexibility  Act.  Information 
in  the  agenda  was  accurate  on 
September  17,  2002,  the  date  on  which 
the  Commission's  staH  completed 
compilation  of  the  data.  To  the  extent 
possible,  rulemaking  actions  by  the 
Commission  since  that  date  have  been 
reilected  in  the  agenda.  The 
Commission  invites  questions  and 
public  comment  on  the  agenda  and  on 
the  individual  agenda  entries.  The 
Commission  provides  notice  under 
section  610  of  the  Regulatory  Flexibility 
Act. 

DATES:  Public  comments  are  due  by 
December  15,  2002. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 


copies  of  their  comments  with  Jonathan 
G.  Katz,  Secretary,  Seciuities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  DC  20549-0609.  All 
submissions  should  refer  to  File  No.  S7- 
35-02  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
Room  1026,  at  the  same  address. 
Interested  persons  may  also  submit 
comments  electronically  at  the 
following  e-mail  address:  rule- 
comments@sec.gov.  We  will  post 
electronically  submitted  comment 
letters  on  the  Commission's  website 
w^^. sec. gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R.  Fredrickson  or  Constancio  B. 
Cater,  Office  of  the  General  Counsel, 
202-942-0890. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibibty  Act  (RFA)  (Pub. 
L.  No.  96-354,  94  Stat.  1164)  (September 
19, 1980)  requires  each  Federal  agency, 
during  April  and  October  of  each  year, 
to  publish  in  the  Federal  Register  an 
agenda  identifying  rules  which  the 
agency  expects  to  propose  or  adopt  that 
are  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (5  U.S.C.  602(a)).  The  RFA 
specifically  provides  that  publication  of 
the  agenda  does  not  preclude  an  agency 
from  considering  or  acting  on  any 
matter  not  included  in  the  agenda  and 


that  an  agency  is  not  required  to 
consider  or  act  on  any  matter  that  is 
included  in  the  agenda  (5  U.S-C. 
602(d)).  The  agenda  includes  new 
entries,  entries  carried  over  from 
previous  publications,  and  rulemaking 
actions  that  have  been  completed  (or 
withdrawn)  since  publication  of  the  last 
agenda. 

The  following  abbreviations  for  the 
acts  administered  by  the  Commission 
are  used  in  the  agenda: 

"Securities  Act"  -  Securities  Act  of 
1933 

"Exchange  Act"  -  Securities  Exchange 
Act  of  1934 

"PUHCA"  -  Public  Utility  Holding 
Company  Act  of  1935 

"Investment  Company  Act"  - 
Investment  Company  Act  of  1940 

"Investment  Advisers  Act"  - 
Investment  Advisers  Act  of  1940 

The  Commission's  regulatory 
flexibility  agenda  is  set  forth  below.  The 
Commission  invites  public  comment  on 
the  agenda  and  on  the  individual 
agenda  entries. 

Dated:  September  18,  2002. 
By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 


4278 
4279 
4280 
4281 
4282 
4283 
4284 
4285 


4286 
4287 
4288 
4289 
4290 


DIVISION  OF  CORPORATION  FINANCE— Proposed  Rule  Stage 


Industry  Guide  3— Statistical  Disclosure  by  Bank  Holding  Companies 

Asset-Backed  Secunttes  Disclosure  

StreamlJD'rtg  Rule  144 

Mandated  EDGAR  Filing  for  Poms  3,  4,  5,  and  144  

Revision  of  Multijurisdictional  Disclosure  System 

Finandal  Reporting  and  Blank  Check  Companies  

Lock-Up  Agreements 

Securities  Act  CommunicatkHis  Reform  


3235-AI10 
3235-AF74 
3235-AH13 
3235-AI26 
3235-AH99 
3235-AH88 
3235-AI09 
3235-AI11 


DIVISION  OF  CORPORATION  FINANCE— Final  Rule  Stage 


Form  8-K  Disctosure  of  Certain  Management  Transactions  

Disctosure  in  Management's  Discusskxi  and  Analysis  Regarding  the  AppNcatton  of  Critical  Aocoundng  Policies 

Defining  'Qualified  Purchasers"  

Additional  Form  8-K  Disclosure  Requirements  and  Acceleration  of  Filing  Date 

Exemption  for  StarxJanjized  Options  From  Provisions  of  ttte  Securities  Act  of  1933  and  From  the  Registratkxi  Re- 
quirements of  ttie  Secunties  Exctiange  Act  of  1934 


3235-AI43 
3235-AI44 
3235-AI25 
3235-AI47 

3235-AI55 
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DIVISION  OF  CORPORATION  FINANCE— Coinpleted  Actions 


Sequence 
Nkmber 


4291 
4292 
4293 
4294 


TWe 


Accelerating  Periodk:  Repoit  Disck)sure  and  Requiring  Disctosure  on  Company  Websites 

Ownership  Reports  and  Trading  by  Offfcers,  Directors,  and  Principal  Security  HoMers 

Mandated  EDGAR  Filing  for  Foreign  Issuers  

Certifk^tkxi  of  Disctosure  in  Companies'  Quarteriy  and  Annual  Reports 


Regulatton 

Identiftoatton 

Number 


3235-AI33 
3235- AI62 
3235-AI08 
3235-AI54 


DIVISION  OF  CORPORATION  FINANCE— Discontinued  Entries 


Regulatton 

Mentiftoatton 

Number 


3235-AG94 
3235-AH87 


TWe 


Addressing  Abuses  of  Form  S-8  by  Companies  Using  Consultants  To  Raise 
Capital 
Updating  the  Regulatton  A  Offering  Circular 


09/24/2002 
09/24/2002 


Comments 


Withdrawn 
Withdrawn 


4295 
4296 
4297 
4298 
4299 
4300 
4301 
4302 
4303 
4304 
4305 
4306 
4307 
4308 
4309 
4310 
4311 


4312 
4313 
4314 
4315 
4316 
4317 
4318 
4319 
4320 
4321 


DIVISION  OF  INVESTMENT  MANAGEMENT— Proposed  Rule  Stage 


Books  and  Records  To  Be  Maintair>ed  by  Investment  Advisers  

Principal  Transacttons  With  Investment  Advisory  Clients 

Certain  Thrift  Institutions  Deemed  Not  To  Be  Investment  Advisers ..., — - 

Exemptton  From  Registration  for  Certain  Commodity  Pool  Operators  

Disctosure  of  Proxy  Voting  Poltoies  and  Results  by  Investment  Companies 

Sharehokler  Report  and  Financial  Statement  Revistons - 

Exemptton  To  Pennit  Investment  Companies  To  Invest  in  Other  Investment  Companies 

Certain  Research  and  Devetopment  Companies 

Sut)stitutton  of  Funds  Underlying  Variable  Insurance  Products  

Proxy  Voting  Poltoies  and  Procedures  for  Investment  Advisers  

Exemptton  Fnxn  Sharehokler  Approval  for  Certain  Subadvisory  Contracts 

Amendments  to  Fomi  N-SAR,  Semiannual  Report  of  Registered  Investment  Companies 

Amendments  to  the  Cash  Soticitation  Rute  £•••• 

Rutemakingfor  EDGAR  System  : - 

Investment  in  Money  Marttet  Funds 

Regtonal  Transmisston  Organizattons  and  Indepertoent  Transmisston  Companies 

Exempttons  From  Section  17(c)  of  the  PuWto  Utility  WoWing  Company  Act  Regarding  Officers  and  Diieclors  of 
Registered  HoWing  Companies 


Regulatton 

Identiftoatton 

Number 


3235-AH24 

3235-AH34 

3235-AI16 

3235-AI29 

3235-AI64 

3235-AG64 

3235-AI30 

3235- AI57 

3235-AI58 

3235-AI65 

3235-AH80 

3235-AF93 

3235-AH33 

3235-AI18, 

3235-AI45 

3235-AI27 

3235-AI59 


DIVISION  OF  INVESTMENT  MANAGEMENT— Final  Rule  Stage 


Custody  or  Possession  of  Funds  or  Securities  of  Gients  .". 

Certain  Broker-Deators  Not  Deenied  To  Be  Investment  Advisers 

Exemptton  for  Certain  Investment  Advisers  Operating  Through  the  internet  .i 

Amendments  to  Fonri  ADV - 

Transacttons  of  Investment  Companies  With  Portfolto  and  Subadvisory  Affiliates 

Proposed  Amendments  to  Investment  Company  Advertising  Rules 

Certiffcatton  of  Disck>sure  in  Management  Investment  Companies'  Reports  to  Sharehoklers - 

Custody  of  Investment  Company  Assets  With  a  Securities  Depository 

Disctosure  of  Costs  and  Expenses  for  Variabte  Annuities  

PUHCA:  Exemption  for  Certain  Acquisitions  of  Foreign  UtHity  Companies;  Subskliaries  Authorized  To  Perform 
Servtoes  or  Constructton  or  To  Sell  Goods •• 


Regulation 

Identiftoatton 

Numt>er 


3235-AH26 
3235- AH78 
3235-AI15 
3235-AI17 
3235-AI28 
3235-AH19 
3235-AI63 
3235-AG71 
3235-AI39 

3235-AF78 
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DIVISION  OF  INVESTMENT  MANAGEMENT— Long-Term  Actions 


4322 
4323 

4324 


Political  Contributions  by  Certain  Investment  Advisers  ^............^. 

Exemption  From  Section  101(c)(1)  of  ttie  ElectronK:  Signatures  in  Global  arxl  National  Commerce  Act  for  Reg- 
istered Investment  Companies  

Insurance  Products:  Equity  Index  Insurance  Products  Concept  Release 


Regulation 

Identification 

Number 


3235-AH72 


3235-AH93 
3235-AH23 


DIVISION  OF  INVESTMENT  MANAGEMENT— Completed  Actions 


Sequence 
Number 


TiUe 


4325  Exemption  for  the  Acquisition  of  Securities  During  ttw  Existence  of  an  Undewwiting  or  SeWng  Syndicate  

4326  i    Mergers  of  Certain  AMiliated  Investment  Companies  '1.'1^'.!1T^""Z^ 

4327  I    Technical  Amendments  to  Rules  and  Fonns  Due  to  the  Natiooal  Securities  Markets  Improvement  Act  of  1996  and 

the  Gramm-Leach-Bliley  Act 


Regulation 

Identification 

Number 


3235- AH57 
3235- AH81 

3235-AI53 


DIVISION  OF  INVESTMENT  MANAGEMENT— Discontinued  Entries 


Regulation 

Identification 

(dumber 


3235-AI35 


Title 


Activety  Managed  Exchange  Traded  Funds 


Date 


09/18/2002 


Comments 


Withdrawn 


4329 
4330 
4331 
4332 


4333 

4334 
4336 
4336 

4337 

4338 
4339 


DIVISION  OF  MARKET  REGULATION— Prerule  Stage 


Regulation 

Identification 

Number 


3235-AI02 


DIVISION  OF  MARKET  REGULATION— Proposed  Rule  Stage 


Risk  /Assessment  Recordkeeping  and  Reporting  Requirement 

Purchases  of  Certain  Equity  Secunties  by  ttie  Issuer  and  Others  

Concept  Release:  Short  Sales Vilil^'t^' 

Definition  of  Tenns  in  and  Specific  Exemptrons  tor  Banks.  Savings  Associatkjns,  and  Savings  Banks  Under  Sec- 
tkxis  3(a)(4)  and  3(a)(5)  of  the  Secunties  and  Exchange  Act  of  1934 


Regulation 

Idermk^tkxi 

Number 


3235-AH06 
3235-AH37 
3235-AH84 

3235-AI19 


DIVISION  OF  MARKET  REGULATION— Final  Rule  Stage 


Amendment  to  Rule  15c3-3  To  Expand  the  Categories  of  Pemiissible  Collateral  

Research  Analyst  Certification  

Rule  15c3-3  Resen/e  Requiren>ents  for  Margin  Related  to  Security  Futures  Products  

Tender  and  Reorganization  Agents  

Net  Capital  Requirements  for  Brokers  or  Deaters-Definitton  ol  the  Term  Nattonalty  Recognized  Stalistteal  Ratng 

OrganzatKXi 

Publication  or  Submisskxi  of  Quotattons  Without  Specified  Informatkxi  

Processing  Requirements  for  Cancelled  Securities  Certificates  


Regulation 

IdentHicatnn 

Numtwr 


3235-AI51 
3235- AI60 
3235-AI61 
3235-AH53 

3235-AH28 
3235-AH40 
3235-AH54 
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DIVISION  OF  MARKET  REGULATION— Final  Rule  Stage  (Continued) 


Sequence 
Number 


4340 


TOb 


Structural  Change  in  the  Settlement  of  Govemment  Securities:  Issues  and  Optkxts 


Regulatton 

Identificatton 

Number 


3235-AI48 


DIVISION  OF  MARKET  REGULATION— Long-Term  Actions 


Numt)er 


4341 


rule 


Repeal  of  Rule  11Acl-7  Under  the  Securities  Exchange  Act  of  1934 


Regulation 

klentifKatkxi 

Number 


3235-AI52 


DIVISION  OF  MARKET  REGULATION— Completed  Actions 


Customer  Margin  Rules  Relating  to  Security  Futures  Products 

Cash  Settlement  and  Regulatory  Halt  Requirements  for  Security  Future  Products  

Amendments  to  Rules  15c3-3.  17a-3,  17a-4.  17a-5,  17a-7,  17a-11,  and  17a-13  To  Recognize  Security  Futures 
Products 

Confimtatton  Requirentents  of  Transacttons  of  Security  Futures  Products  Affected  in  Futures  Accounts 

Assessment  on  Security  Futures  Transactkxis  and  Fees  on  Sales  of  Securities  Resulting  From  PhysKal  Settle- 
ment of  Security  Futures  Pursuant  to  Sectton  31  of  the  Exchange  Act 


Regulatkxi 

Mentificatton 

Number 


3235-AI22 
3235-AI24 

3235-AI32 
3235-AI50 

3235-AI49 


DIVISION  OF  MARKET  REGULATION— Discontinued  Entries 


Regulatton 

IdentifRatkjn 

Number 


3235-AG18 
3235-AG24 
3235-AH05 
3235-AH17 
3235-AH38 
3235- AH58 

3235-AI23 
3235-AI42 


TWe 


Market  Risk  Haircuts  for  Instalments  Subject  to  Interest  Rate  Risk 
Proposed  Amendments  to  Transfer  Agent  Rules 
Net  Capital  Rule:  Customer  Protectkxi  Rule 
Exemptton  of  Certain  Foreign  Brokers  and  Dealers 
Untintely  Announcement  of  Record  Dates 

Exemptkxi  From  Exchange  Act  Sectkxi  11(d)(1)  for  Securities  of  Foreign 
Issuers  Sokj  on  an  Installment  Basis 

Request  for  Comments  on  the  Effects  of  Decimal  Trading  in  Sub-Pennies 
Possible  Amendnnent  of  Form  BD 


Dale 


09/10/2002 
09/01/2002 


Comments 


WittKlrawn 
Withdrawn 


09/10/2002    i  Withdrawn 


09/09/2002 
09/10/2002 
09/10/2002 

09/10/2002 
09/09/2002 


Withdrawn 
Withdrawn 
WittKJrawn 

Withdrawn 
WrttxJrawn 


OFFICES  AND  OTHER  PROGRAMS— Proposed  Rule  Stage 


Sequence 
Number 


4347 
4348 


Title 


Proposal  to  Amendment  Disctosure  Requirements  Related  to  Derivativo  Financial  Instnjments  and  Derivative 

Commodity  Instruments 

Reviston  ol  the  Commissions  Auditor  Independence  Regulattons  and  Related  Disctosure  Requirements 


Regulation 

lderitifk:atton 

Number 


3235-AH9e 
3235- AI56 


OFFICES  AND  OTHER  PROGRAMS— Final  Rule  Stage 


n •_& /17-1      et     XT_      fiC  IXM^m^Ji^mw     nn<%Avnlw>i'    O      tnnO  tl'JniHaA     AaanAa 


7nnnt 
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OFFICES  AND  OTHER  PROGRAMS— Long-Term  Actions 


OFFICES  AND  OTHER  PROGRAMS— Discontinued  Entries 


Regulation 

Identification 

Number 


3235- AI41 


Framework  for  Enhancing  the  QuaHty  of  Financial  Information  Through  Im- 
provement of  Oversight  of  the  Auditing  Process 


Comments 


Withdrawn 


Securities  and  Exchange  Commission  (SEC) 
Division  of  Corporation  Finance 


Proposed  Rule  Stage 


4278.  INDUSTRY  GUIDE  3— 
STATISTICAL  DISCLOSURE  BY  BANK 
HOLDING  COMPANIES 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Autt>ority:  5  USC  77a  et  seq:  5 
USC  78a  et  seq 

CFR  Citation:  17  CFR  229;  17  CFR  231; 
17  CFR  241 

Legal  Deadline:  None 

Al)8tract:  The  Division  is  considering 
recommending  that  the  Commission 
propose  amendments  to  Securities  Act 
Industry  Guide  3  and  Exchange  Act 
hidustry  Guide  3.  Statistical  Disclosure 
by  Banking  Holding  Companies,  to 
update  them  and  apply  them  more 
broadly  to  registrants  engaging  in 
lending,  investing,  or  deposit-taking 
activities,  in  addition  to  banks  and 
bank  holding  companies.  The  revisions 
also  would  likely  take  into  account 
changes  in  financial  reporting  rules  and 
the  increasingly  diverse  lending  and 
investing  activities  that  expose 
registrants  to  credit  risk. 

Tlmatabla: 


4279.  ASSET-BACKED  SECURITIES 
DISCLOSURE 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttiorlty:  15  USC  ne\  15  USC 
78o:  15  USC  78w;  15  USC  77f:  15  USC 
77g:  15  USC  77h;  15  USC  77j:  15  USC 
77s;  15  USC  78l;  15  USC  78m;  15  USC 
78n 

CFR  Citation:  17  CFR  229;  17  CFR  230; 
17  CFR  239;  17  CFR  240;  17  CFR  249 

Legal  Deadline:  None 

At>stract:  The  Division  of  Corporation 
Finance  is  considering  whether  to 
recommend  to  the  Commission 
amendments  to  revise  rules  and  forms, 
which  would  specify  disclosure 
requirements  for  asset-backed  securities 
transactions. 

Timetable: 


4280.  STREAIMUNING  RULE  144 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

I.egal  Auttrarity:  15  USC  77a  et  seq 

CFR  Citation:  17  CFR  230.144 

l.egai  Deadline:  None 

AtMtract:  The  Commission  proposed 
revisions  to  Rule  144,  Rule  145,  and 
Form  144  to  make  the  rules  and  form 
easier  to  understand  and  apply.  The 
Division  is  considering  recommending 
that  the  Commission  repropose 
amendments  that  would,  among  other 
things,  add  a  bright  line  test  to  the  Rule 
144  definition  of  affiliate,  increase  the 
Form  144  filing  thresholds,  and  codify 
certain  interpretive  positions. 

Timetable: 


Action 


FR  Cite 


Action 


FR  Git* 


NPfnui 


03/00/03 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 


02/20/97  62  FR  9246 
04/29/97 

11/00«)2 


Action 


DM*  FR  CM* 


NPRM  03/00/03 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  levels  Affected:  None 

Agency  Contact  Carol  Stacey, 
Securities  and  Exchange  Commission, 
Division  of  Corporation  Finance 
Phone:  202  942-2960 

RIN:  3235-AllO 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Jeffrey  Minton. 

Division  of  Corporation  Finance, 

Securities  and  Exchange  Commission, 

450  5th  Street  NW,  Washington,  DC 

20549 

Phone:  202  942-2910 

RIN:  3235-AF74 


Regulatory  Flexit>ility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Raymond  A.  Be, 
Office  of  Rulemaking,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission 
Phone:  202  942-2910 

RIN:  3235-AH13 
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Proposed  Rule  Stage 


4281.  MANDATED  EDGAR  FHJNG  FOR 
FORMS  3,  4,  5,  AND  144 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77a  et  seq; 
15  USC  78a  et  seq.;  15  USC  79a  et  seq.; 
15  USC  80a-l  et  seq. 

CFR  Citation:  17  CFR  230;  17  CFR  232; 
17  CFR  239 

Legal  Deadline:  None 

Abstract:  The  Division  is  considering 
recommending  that  the  Commission 
propose  amendments  that  would 
require  persons  to  file  electronically  on 
EDGAR  their  Forms  3,  4,  5,  and  144. 
This  would  make  the  information  more 
readily  available  to  the  investing 
public.  The  Division  will  also  review 
this  rulemaking  in  light  of  the 
Sarbanes-Oxley  Act  of  2002. 

Timetable: 


including  the  number  of  companies 
eligible  to  use  the  system  and  the 
circumstances  imder  which  they  may 
use  it,  while  preserving  MJDS  filer's 
ability  to  make  offerings  in  the  United 
States  using  Canadian  offering 
documents  and  without  review  by 
Commission  staff. 


Action 


FR  Cite 


NPRM  12AXy02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Mark  W.  Green, 

Senior  Special  Counsel,  Securities  and 

Exchange  Commission,  Washington.  DC 

20549 

Phone:  202  942-1940 

Fax:  202  942-9624 

RIN:  3235-AI26 

4282.  REVISION  OF 
MULTUURISDICnONAL  DISCLOSURE 
SYSTEM 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77a  et  seq; 

15  USC  78a  et  seq;  15  USC  78aaa  et 

seq 

CFR  Citation:  17  CFR  230;  17  CFR  239; 

17  CFR  240 

Legal  Deadline:  None 

Abstract:  The  Division  is  considering 
recommending  that  the  Commission 
propose  revisions  to  the 
Multijurisidictional  Disclosure  System 
for  Canadian  registrants  that  would 
integrate  them  into  the  Commission's 
foreign  issuer  disclosure  system  in  a 
manner  more  consistent  with  all  other 
foreign  registrants.  The  proposals 
would  limit  the  scope  of  the  MJDS, 


Action 


FR  OH* 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  EntMes  AffedMi:  No 

Government  Ijevels  Affected: 

Undetermined 

Agency  Contact:  Mary  Cascio,  Office 
of  International  Corporate  Finance, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  5th  Street  NW,  Washington.  DC 
20549 

Phone:  202  942-2990 
Fax:  202  942-9624 

RIN:  3235-AH99 

4283.  RNANaAL  REPORTING  AND 
BLANK  CHECK  COMPANIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  78a  et  seq 

CFR  Citation:  17  CFR  249.308 

Legal  Deadline:  None 

Abstract:  The  Division  is  considering 
reconunending  that  the  Commission 
propose  amendments  to  Form  8-K  that 
would  remove  the  grace  period  for 
filing  financial  statements  in  a  blank 
check  company  merger. 


Action 


FR  Cite 


4284.  LOCK-UP  AGREEMENTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  15  USC  77a  et  seq; 
15  USC  78a  et  seq 

CFR  Citation:  17  CFR  230;  17  CFR  240 

Lagal  Deadline:  None 

Abstract:  The  Division  is  considering 
recommending  that  the  Commission 
propose  a  new  rule  under  the  Securities 
Act  to  clarify  how  to  register  securities 
that  acquiring  companies  issue  to 
certain  target  sectirity  holders  who 
enter  into  lock-up  agreements  in 
coimection  with  acquisition 
transactions.  The  Divsion  also  would 
consider  recommending  corresponding 
exemptions  from  certain  Exchange  Act 
rules  to  allow  for  the  execution  of  lock- 
up agreements  without  violation  of  the 
applicable  rules. 

Timetable: 


Action 


Date         FR  CMb 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Pamela  Carmody, 
Securities  and  Exchange  Commission, 
Division  of  Corporation  Finance 
Phone:  202  942-2920 


RIN:  3235-AI09 


NPRM  01/00«)3 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affscted:  Businesses 

Government  l.eveis  Affected:  None 

Agency  Contact:  Kevin  O'Neill, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Conunission 
Phone:  202  942-2950 
Fax:  202  942-9516 


RIN:  3235-AH88 


4285.  securities  act 
communk:ations  reform 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  5  USC  77a  et  seq 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Division  is  considering 
recommending  that  the  Commission 
propose  modifications  to  the  Securities 
Act  restrictions  on  commimications  by 
issuers  and  underwriters  around  the 
time  of  an  offering.  The  Division  is 
focusing  on  the  section  5  restrictions 
on  pre-filing  offers  and  free  writing  and 
the  Securities  Act  rules  that  permit 
limited  types  of  communication  during 
those  periods.  The  Division  is  also 
considering  whether  changes  woiUd  be 
appropriate  to  the  limitations  on 
communications  in  certain  exempt 
offerings.  Finally,  the  Division  is 
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Proposed  Rule  Stags 


examining  the  requirements  for 
delivery  of  final  prospectuses. 

TifiMtabte: 


Regulatory  Flaxitiillty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 


Action 


FR  CM* 


NPRM 


04AXV03 


Agency  Contact:  Anita  Klein, 
Securities  and  Exchange  Commission, 
Division  of  Corporation  Finance 
Phone:  202  942-2980 

RIN:  3235-AIll 


Securities  and  Exchange  Commission  (SEC) 
Division  of  Corporation  Finance 


Rnal  Rule  Stage 


4286.  FORM  8-K  DISCLOSURE  OF 
CERTAIN  MANAGEMENT 
TRANSACTIONS 

Priority:  Substantive.  Nonsignificant. 
Major  status  wider  5  USC  801  is 
undetermined. 

Legal  AuttKirlty:  15  USC  77a  ^et  seq: 
15  USC  78a  et  seq 

CFR  Citation:  17  CFR  230.144;  17  CFR 
239.12:  17  CFR  239.13;  17  CFR  239.16b; 
17  CFR  249.308 

Legal  Deadline:  None 

Abstract:  The  Commission  proposed 
amendments  that  would  require  some 
public  companies  to  file  current  reports 
on  Form  8-K  describing:  Directors'  and 
executive  officers'  transactions  in 
company  equity  securities,  directors* 
and  executive  officers'  arrangements  for 
the  purchase  and  sale  of  company 
equity  securities,  and  loans  of  money 
to  a  director  or  executive  officer  made 
or  guaranteed  by  the  company  or  an 
affiliate  of  the  company.  In  Release  34- 
46313,  the  Commission  stated  that,  in 
light  of  the  Sarbanes-Oxley  Act  of  2002 
amendment  of  section  16(a)  of  the 
Securities  Exchange  Act  of  1934.  the 
Commission  does  not  intend  to 
consider  further  proposed  Form  8-K 
reporting  of  directors'  and  executive 
officers'  transactions  in  company  equity 
securities.  The  Division  continues  to 
consider  the  proposed  Form  8-K 
reporting  of  directors'  and  executive 
officers'  arrangements  for  the  purchase 
and  sale  of  company  equity  seciu-ities 
and  company  loans  and  loan  guarantees 
to  directors  and  executive  officers  that 
are  not  prohibited  by  the  Sarbanes- 
Oxley  Act. 


Actktn 


FR  Gil* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/23/02  67  FR  19914 
06/24/02 

11/00/02 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Anne  M.  Krauskopf, 
Special  Counsel,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW,  Washington,  DC  20549 
Phone:  202  942-2910 

RIN:  3235-AI43 


4287.  DISCLOSURE  IN 
MANAGEMENTS  DISCUSSION  AND 
ANALYSIS  REGARDING  THE 
APPUCATION  OF  CRITICAL 
ACCOUNTING  POUaES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77a  et  seq; 
15  USC  78a  et  seq 

CFR  Citation:  17  CFR  228.303;  17  CFR 

229.303 

Legal  Deadline:  None 

Abstract:  The  Commission  proposed 
rule  provisions  to  require  a  company 
to  discuss  the  application  of  its  critical 
accounting  policies.  The  proposals 
would  encompass  both  critical 
accounting  estimates  that  a  company 
malies  and  the  initial  adoption  by  a 
company  of  an  accounting  policy  with 
a  material  impact  on  its  financial 
presentation.  The  new  disclosure 
would  be  included  in  the  MD&A 
section  of  a  company's  annual  reports, 
registration  statements,  and  proxy  and 
information  statements  and  would  be 
update  quarterly. 


Action 


FR  Cit* 


NPRM 

NPRM  CommenI 

Period  End 
Final /Vctton 


05/20/02  67FR35620 
07/1 9A)2 


Regulatory  Flexibility  Analysis 
Required:  Yes 


11/D0«)2 

Regulatory  Flexllsility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 


Agency  Contact:  Andrew  Thorpe, 
Special  Counsel,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW,  Washington,  DC  20549 
Phone:  202  942-2910 

RIN:  3235-AI44 


4288.  DEHNING  "QUAURED 
PURCHASERS" 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  78r 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Commission  has 
proposed  amendments  to  Rule  146  to 
provide  a  definition  of  "qualified 
purchaser"  to  fully  implement  the 
"covered  securities"  portion  of  section 
18  of  the  Securities  Act  of  1933. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Finai  Action 


12/27/01   66  FR  66839 
02/25/02 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Marva  Simpson, 

Special  Counsel,  Securities  and 

Exchange  Commission,  Washington,  DC 

20549 

Phone:  202  942-2950 

Fax:  202  942-9516 

RIN:  3235-AI25 

4289.  ADDITIONAL  FORM  8-K 
DISCLOSURE  REQUIREMENTS  AND 
ACCELERATION  OF  RUNG  DATE 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttwrlty:  15  USC  78  et  seq 
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SEC— Division  of  Corporation  Finance 


Rnal  Rule  Stage 


CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Commission  proposed 
amendments  to  Form  8-K  to  add  several 
new  disclosure  items  to  Form  8-K, 
amend  many  of  the  existing  Form  8- 
K  disclosure  items,  shorten  the  Form 
8-K  filing  deadline  to  two  business 
days,  and  reorganize  the  disclosure 
items  into  logical  categories. 

Tbnetabla: 


Action 


Date  FR  Cite 


06/25/02  67  FR  42914 
06/26/02 


NPRM 

NPRM  Comment 

Period  End 
FmalAction  11/00/02 

Regulatory  FlexibiHty  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Raymond  A.  Be, 
Office  of  Rulemaking,  Division  of 


Corporation  Finance,  Securities  and 
Exchange  Commission 
Phone:  202  942-2910 

RIN:  3235-AI47 


4290.  e  EXEMPTION  FOR 
STANDARDIZED  OPTIONS  FROM 
PROVISIONS  OF  THE  SECURITIES 
ACT  OF  1933  AND  FROM  THE 
REGISTRATION  REQUIREMENTS  OP 
THE  SECURITIES  EXCHANGE  ACT  OF 
1934 

Priority:  Substantive,  Nonsignificant 

Legal  Autftorlty:  15  USC  77z-3;  15  USC 
781(h);  15  USC  78w(3):  15  USC  78nim 

CFR  Citation:  17  CFR  230.238;  17  CFR 
240.9b-l;  17  CFR  240.12a-9:  17  CFR 
240.12h-l 

Legal  Daadllna:  None 

Abstract:  The  Commission  proposed 
amendments  that  would  exempt 
transactions  in  most  standardized 


options  from  provisions  of  the 
Securities  Act  of  1933  and  from  the 
registration  requirements  of  the 
Securities  and  Exchange  Act  of  1934. 

Timetable: 


Action 


FR  CNe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/01/02  67  FR  50326 
OdKXim 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Sean  Harrison, 
Special  Counsel,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.  Washington,  DC  20549 
P^one:  202  942-2910 

RIN:  3235-AI55 


Securities  and  Exctiange  Commission  (SEC) 
Division  of  Corporation  Finance 


Completed  Actions 


4291.  ACCELERATING  PERIODIC 
REPORT  DISCLOSURE  AND 
REQUIRING  DISCLOSURE  ON 
COMPANY  WEBSITES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  77a  et  seq; 
15  USC  78a  et  seq 

CFR  Citation:  17  CFR  229.101(e):  17 
CFR  240.12b-2;  17  CFR  240.13a-10;  17 
CFR  240.15d-10;  17  CFR  249.308a;  17 
CFR  249.310 

Legal  Deadline:  None 

Abstract:  The  Commission  adopted 
amendments  to  revise  rules  and  forms 
that  would  accelerate  the  filing  by  some 
companies  of  their  quarterly  and 
annual  Exchange  Act  reports  and  add 
a  requirement  that  these  companies 
post  their  Forms  10-K,  10-Q,  and  8-K 
reports  on  their  Internet  websites,  if 
they  have  one,  as  soon  as  reasonably 
practicable  after  they  file  or  furnish 
their  reports  with  the  Commission. 

Timetable: 


Action 


Dais  FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 
Final  Action  Effective     1 1/1 5/02 


04/23/02  67  FR  19896 
05/23/02 

09/13A)2  67  FR  58480 


Regulatory  Fiexibiilty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Jeffrey  Minton, 

Division  of  Corporation  Finance, 

Securities  and  Exchange  Commission, 

450  5th  Street  NW,  Washington,  DC 

20549 

Phone:  202  942-2910 

RIN:  3235-AI33 


4292.  •  OWNERSHIP  REPOfTTS  AND 
TRADING  BY  OFFICERS,  DIRECTORS, 
AND  PRINCIPAL  SECURITY  HOLDERS 

Priority:  Substantive.  Nonsignificant 

Authority:  15  USC  7BkM;  15 


USC  78w(a) 

CFR  Citation:  17  CFR  240.16a-3: 17 
CFR  240.16a-6;  17  CFR  249.103;  17  CFR 
249.104;  17  CFR  249.105 


i:  Final,  Statutory, 
Augiist  29,  2002. 

Abstract:  The  Commission  adopted 
rules  necessary  to  implement 
amendments  to  section  16(a)  of 
Securities  Exchange  Act  of  1934  made 
by  section  403  of  Sarbanes-Oxley  Act 
of  2002. 


Action 


FR  CMi 


Final  Action  Effective    08/29/02 

Final  Action  09«)3/02  67  FR  56462 

Regulatory  Flexibility  Analyais 
Requlrsd:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Anne  M.  Krauskopf, 
Special  Counsel,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW,  Washington,  DC  20549 
Phone:  202  942-2910  ^ 

RIN:  3235-A162 

4293.  MANDATED  EDGAR  HUNG  FOR 
FOREIGN  ISSUERS 

Priority:  Substantive,  Ncmsignificant 

Legal  Authority:  15  USC  77a  et  seq; 
15  USC  78a  et  seq 

CFR  Citation:  17  CFR  232 

Legal  Deadline:  None 

Abstract:  The  Commission  adopted 
amendments  that  require  foreign  issuers 
to  file  electronically  on  EDGAR  their 
Securities  Act  and  Exchange  Act 
registration  statements  and  their 
Exchange  Act  reports  and  other 
documents. 
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SEC— Division  of  Corporation  Rnance 


CompMsd  Actions 


Tlmctabte: 


Action 


FR  CM* 


1(VD4A)1   66  FR  50744 
12/03/01 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action  05/24/02  67  FR  36678 

Final  Action  Effective     11/04/02 

Regulatory  Ftoxit>iHty  Analysis 
Raqulrsd:  No 

Govsmmsnt  Lsvsis  Affsctsd:  None 

Agsncy  Contact:  Elliot  Staffin. 
Securities  and  Exchange  Conunission, 
Division  of  Corporation  Finance 
Phone:  202  942-2990 

RIN:  3235-AI08 


4294.  •  CERTIFICATION  OF 
DISCLOSURE  IN  COMPANIES' 
QUARTERLY  AND  ANNUAL  REPORTS 

Priority:  Substantive,  Nonsignificant 

Lsgai  Authority:  15  USC  78);  15  USC 
78m;  15  USC  78o(d):  15  USC  78w(a} 

CFR  Citation:  17  CFR  232:  17  CFR  240; 
17  CFR  249 

Lsgai  Dsscflins:  Final,  Statutory, 
August  29,  2002. 

Abstrsct:  The  Conunission  adopted 
rules  that  would  require  a  company's 
principal  executive  officer  and 
principal  financial  officer  to  certify  the 
company's  quarterly  and  annual 
reports.  In  addition,  the  new  rules 
would  require  companies  to  regularly 
maintain  their  procedures  that  enable 
them  to  fulfill  their  periodic  and 
current  reporting  obligations.  These 
rules  were  revised  to  be  consistent  with 


the  requirements  of  the  Sarbanes-Oxley 
Act  of  2002. 


FR  CH* 


06«y02  67  FR  41877 
08/19/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  Effective    08/29/02 
Final  Action  09A)9«)2  67  FR  57276 

Rsgulatory  FIsxibiiity  Analysis 
Raqulrsd:  Yes 

Small  Entitiss  Affsctsd:  Businesses 

Govsmnwnt  LavsIs  Affsctsd:  None 

Agsncy  Contact:  Mark  Borges,  Special 
Counsel,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW. 
Washington,  DC  20549 
Phone:  202  942-2910 

RIN:  3235-AI54 


Securities  and  Exchange  Commission  (SEC) 
Division  of  investment  iManagement   


Proposed  Rule  Stage 


4295.  BOOKS  AND  RECORDS  TO  BE 
MAINTAINED  BY  INVESTMENT 
ADVISERS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Lsgsi  Authority:  15  USC  80b-4: 15  USC 
80b-6(4);  15  USC  80b-ll(a) 

CFR  CitStion:  17  CFR  275.204-2 

(.egal  Dssdiins:  None 

Al>strsct:  The  Division  of  Investment 
Management  is  considering 
reconunending  that  the  Commission 
update  the  books  and  records 
requirements  for  investment  advisers. 


4296.  PRINCIPAL  TRANSACTIONS 
WITH  INVESTMENT  ADVISORY 
CUENTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

I.sgal  Authority:  15  USC  80b-6a 

CFR  Citstlon:  17  CFR  275 

Legal  Dsadlins:  None 

Abstrsct:  The  Division  of  Investment 
Management  is  considering 
recommending  that  the  Commission 
revise  the  conditions  under  which 
investment  advisers  may  enter  into 
principal  transactions  with  their 
clients. 

t 

Thnslabls: 


4297.  CERTAIN  THRIFT  INSTITUTIONS 
DEEMED  NOT  TO  BE  INVESTMENT 
ADVISERS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Lsgsi  Authority:  15  USC  80b-2(a)(ll)(F) 

CFR  CitStion:  17  CFR  275 

Legal  Dsadlins:  None 

Abstrsct:  The  Division  of  Investment 
Management  is  considering 
recommending  a  proposal  to  the 
Commission  to  except  firom  the 
definition  of  investment  adviser  thrift 
institutions  providing  investment 
advice  to  certain  clients. 

TImstabIs: 


Action 


FR  Cite 


Action 


FR  CM*        Action 


FR  cue 


NPRM 


02/00/03 


NPRM 


02AXV03 


NPRM 


12/00/02 


Rsgulstory  Flsxil)ility  Analysis 
Rsquirsd:  Undetermined 

Gk>vsmmsnt  Lsvsis  Affsctsd: 

Undetermined 

Agsncy  Contsct:  Don  L.  Evans,  Office 
of  Investment  Adviser  Regulation, 
Division  of  Investment  Management, 
Securities  and  Exchange  Conunission 
Phone:  202  942-0719 

RIN:  3235-AH24 


Rsgulatory  FIsxibiiity  Analysis 
Rsquirsd:  Undetermined 

Govsmmsnt  L^vsIs  Affsctsd: 

Undetermined 

Agsncy  Contsct:  Jennifer  L.  Sawin, 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission 
Phone:  202  942-0719 

RIN:  3235-AH34 


Rsgulatory  FIsxibiiity  Analysis 
Rsquirsd:  Undetermined 

Govsmmsnt  l-svsls  Affsctsd: 

Undetermined 

Agsncy  Contact:  Jennifer  L.  Sawin, 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission 
Phone:  202  942-0719 

RIN:  3235-A116 
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Proposed  Rule  Stage 


4296.  EXEMPTION  FROM 
REGISTRATION  FOR  CERTAIN 
COMMODITY  POOL  OPERATORS 

Priority:  Substantive,  Nonsignificant. 
Major  status,  under  5  USC  801  is 
undetermined. 

Lsgsi  Authority:  15  USC  80b-6a 

CFR  CitStion:  17  CFR  275.203(b)(6)-l 

(New) 

Lsgsi  Dssdlfans:  None 

Alwtrset:  The  Division  of  Investment 
Management  is  considering 
recommending  that  the  Commission 
propose  a  rule  exempting  certain 
commodity  pool  operators  from 
investment  adviser  registration  and 
addressing  issues  related  to  the 
Commodity  Futures  Modernization  Act 
amendments  to  the  Investment  Adviser 
Act 

Timstsbis: 


Action 


DM*  FR  Oils 


NPRM 


11/00/02 


Rsgulstory  FIsxibiiity  Ansiysis 
Rsquirsd:  Undetermined 

Govsmmsnt  Lsvsis  Affsctsd:  Nbne 

Agsncy  Contsct:  Daniel  Seth  Kahl, 
Senior  Counsel,  Securities  and 
Exchange  Commission,  Room  5219, 
Mail  Stop  0506,  450  5th  Street  NW, 
Washington,  DC  20549 
Phone:  202  942-0665 
Fax:  202  942-9659 
Email:  kahld@sec.gov 

RIN:  3235-AI29 

4299.  •  DISCLOSURE  OF  PROXY 
VOTING  POLICIES  AND  RESULTS  BY 
INVESTMENT  COMPANIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Lsgsi  Authority:  15  USC  n%  to  77g; 
15  USC  77J;  15  USC  77S(a);  15  USC 
80a-8;  15  USC  80-a24;  15  USC  80a-29: 
15  USC  80a-37;  ... 

CFR  CitStion:  17  CFR  239.14;  17  CFR 
239.15A;  17  CFR  239.17;  17  CFR 
270.30b2-l;  17  CFH  274.11A;  17  CFR 
274.11a-l;  17  CFR  274.11b 

Lsgsi  Dssdiins:  None 

Abstrsct:  The  proposed  rules  would 
require  investment  companies  to 
disclose  in  their  registration  statements 
their  policies,  practices,  and  procedures 
that  they  use  to  determine  how  to  vote 
proxies  of  portfolio  securities.  The 


proposed  rules  would  also  require  the 
investment  companies  to  disclose  proxy 
voting  results  to  shareholders  and  to 
file  these  results  with  the  Commission. 


Action 


xmrn        FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/26/02  67FR60e28 
12/06/02 

01/00/03 


Rsgulatory  FIsxibiiity  Ansiysis 
Rsquirsd:  Yes 

Smsll  Entitiss  Affsctsd:  Businesses 

Govsmnwnt  l.svsis  Affsctsd: 

Undetermined 

Agsncy  Contsct:  Christian  Broadbent, 
Attorney-Adviser,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW,  Washington.  DC  20549 
Phone:  202  942-7972 

RIN:  3235-AI64 


4300.  SHAREHOLDER  REPORT  AND 
RNANCIAL  STATEMENT  REVISIONS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Lsgsi  Authority:  15  USC  77f;  15  USC 
77j;  15  USC  80a-29 

CFR  Citation:  17  CFR  210;  17  CFR 
270.30d-l 

Lsgai  Dsadline:  None 

Abstrsct:  The  Division  of  Investment 
Management  is  considering  whether  to 
recommend  that  the  Conunission 
propose  revisions  to  improve 
investment  company  shareholder 
reports,  including  enhr  icing  disclosing 
of  fee  information  and  revising  the 
portfolio  holdings  disclostire 
requirements. 

TintstsMs: 


Action 


OMs         FR  Citi 


NPRM 


12/00/02 


Rsgulstory  FIsxIliiilty  Analysis 
Rsquirsd:  Undetermined 

Govsmmsnt  i-svsis  Affsctsd: 

Undetermined 

Agsncy  Contact:  Peter  Hong,  Office  of 
Disclosiu«  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission 
Phone:  202  942-0721 

RIN:  3235-AG64 


4301.  EXEMPTION  TO  PERMIT 
INVESTMENT  COMPANIES  TO  INVEST 
IN  OTHER  INVESTMENT  COMPANIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
imdetermined. 

Legal  Authority:  15  USC  80a-6(c);  15 
USC  80a-i2(d){l)(j) 

CFR  Citation:  17  CFR  l2dl-l,12dl-2. 
l2dl-3 

i.sgsi  Dssdiins:  None 

Abstrsct:  The  Division  of  Investment 
Management  is  considering 
recommending  to  the  Commission  new 
rules  that  would  (i)  allow  investment 
companies  to  purchase  securities  issued 
by  money  market  funds  in  excess  of 
limits  on  those  investments  imder  the 
Investment  Company  Act  of  1940  and 
(ii)  alleviate  certain  investment  and 
other  restrictions  on  investment 
companies  that  invest  in  other 
investment  companies  ("fund  of 
ftmds"). 

ThnetsMs: 


Action 


Oat*  FR  Cite 


NPRM  11/00/02 

Rsgulatory  Flsxibiitty  Analysis 
Rsquirsd:  Undetermined 

Government  Levels  Affsctsd:  None 

Agsncy  Contsct:  Penelope  W. 

SaJtzman,  Office  of  Regulatory  Policy, 

Division  of  Investment  Management, 

Securities  and  Exchange  Commission, 

450  Fifth  Street  NW,  Washington.  DC 

20549-0506 

Phone:  202  942-0690 

RIN:  3235-AI30 

4302.  •  CERTAIN  RESEARCH  AND 
DEVELOPMENT  COMPANIES 

Priority:  Substantive,  Nonsignificant 
Major  status  under  5  USC  801  is 
undetermined. 


Authority:  15  USC  80a-6(c);  15 
USC  80a-37(a) 

CFR  CitStion:  17  CFR  270.3a-8 

I.sg8i  Dssdiins:  None 

AlMtrsct:  The  Division  of  Investment 
Management  is  considering  whether  to 
recommend  that  the  Commission 
propose  new  Rule  3a-8  imder  the 
Investment  Company  Act  of  1940  that 
would  provide  a  safe  harbor  from 
investment  company  status  for  certain 
research  and  development  companies. 
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SEC— Division  of  Invsstment  Management 


Proposed  Rule  Stage 


Tlm«tal>l«: 


Action 


FR  CH* 


NPRM  11/0(V02 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Karen  Goldstein, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission 
Phone:  202  942-0716 


RIN:  3235-AI57 


4303.  •  SUBSTITUnON  OF  FUNDS 
UNDERLYING  VARIABLE  INSURANCE 
PRODUCTS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  AuttYOrity:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadllna:  None 

AlMtract:  The  Division  of  Investment 
Management  is  considering  whether  to 
recommend  that  the  Commission 
propose  a  rule  to  permit  substitutions 
of  funds  underlying  variable  insurance 
products  without  a  Commission 
approval  order  imder  section  26(c)  of 
the  Investment  Company  Act  and 
related  relief  form  section  17(a)  for  in- 
land transactions  in  connection  with 
the  substitutions. 

Timetable: 


Action 


FR  CH* 


NPRM 


11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism:  Undetermined 

Agertcy  Contact  Keith  Carpenter, 
Office  of  Insurance  Products,  Division 
of  Investment  Management,  Securities 
and  Exchange  Commission 
Phone:  202  942-0679 

RIN:  3235-AI58 

4304.  •  PROXY  VOTING  POLICIES 
AND  PROCEDURES  FOR 
INVESTMENT  ADVISERS 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Authority:  15  USC  80b-4: 15  USC 
80b-6(4):  15  USC  80b-ll(a) 


CFR  Citation:  17  CFR  275.204;  17  CFR 
275.206 

l.egal  Deadline:  None 

AtMtract:  The  staff  of  the  Division  of 
Investment  Management  is  considering 
whether  to  reconmaend  that  the 
Commission  propose  new  Rule  206-4(6) 
and  amend  Rule  204-2  under  the 
Investment  Advisers  Act  of  1940  that 
would  require  investment  advisers  that 
exercise  discretionary  voting  authority 
with  respect  to  client  securities  to 
adopt  proxy  voting  policies  and 
procedures. 

Timetable: 


Action 


DM*  FR  Cite 


09/26/02  67  FR  60641 
12/06/02 

01/00/03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Daniel  Seth  Kahl, 
Senior  Counsel,  Securities  and 
Exchange  Commission,  Room  5219, 
Mail  Stop  0506,  450  5th  Street  NW, 
Washington,  DC  20549 
Phone:  202  942-0665 
Fax:  202  942-9659 
Email:  kahld@sec.gov 

RiN:  3235-AI65 


4305.  EXEMPTION  FROM 
SHAREi10LJ}ER  APPROVAL  FOR 
CERTAIN  SUBADVISORY 
CONTRACTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Auttwrity:  15  USC  80a-6(c) 

CFR  Citation:  Not  Yet  Determined 

ijegal  Deadline:  None 

Abstract  The  Division  of  Investment 
Management  is  considering 
recommending  to  the  Commission  a 
proposal  of  a  new  rule  to  allow  certain 
types  of  funds  or  their  investment 
advisers  to  enter  into  subadvisory 
agreements  for  investment  management 
services  without  obtaining  shareholder 
approval. 


Action 


FR  CM* 


NPRM 


u/oom 


Regulatory  Fiexibliity  Analysis 
Required:  Undetermined 

Government  Ljeveis  Affected: 

Undetermined 

Ageitcy  Contact:  Adam  B.  Glazer, 
Office  of  Regulatory  Policy,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission 
Phone:  202  942-0690 

RiN:  3235-AH8e 


4306.  AMENDMENTS  TO  FORM  N- 
SAR,  SEMIANNUAL  REPORT  OF 
REGISTERED  INVESTMENT 
COMPANIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Auttwrity:  15  USC  78n;  15  USC 
78o(d);  15  USC  78w(a):  15  USC  80a- 
8;  15  USC  80a-29;  15  USC  80a-37 

CFR  Citation:  17  CFR  249.330;  17  CFR 

274.101 

Legal  Deadline:  None 

Atwtract:  The  Division  of  Investment 
Management  is  considering  whether  to 
recommend  that  the  Commission 
amend  Form  N-SAR,  the  semiannual 
report  for  registered  investment 
companies,  to  update  the  items  of  the 
form. 

Timetabis: 


Action 


Date         FR  Cits 


NPRM 


08/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  l.eveis  Affected: 

Undetermined 

Agency  Contact:  Carolyn  A.  Miller, 
Office  of  Financial  Analysis.  Division 
of  Investment  Management,  Securities 
and  Exchange  Commission 
Phone:  202  942-0510 

RIN:  3235-AF93 

4307.  AMENDMENTS  TO  THE  CASH 
SOUCfTATION  RULE 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Auttiorlty:  15  USC  80b-4;  15  USC 
80b-6:  15  USC  80-1 1(a) 

CFR  Citation:  17  CFR  275.206(4)-3 

Legal  DsedHns:  None 

Abstract  The  Division  of  Investment 
Management  is  considering  whether  to 
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recommend  revisions  to  the  cash 
solicitation  rule. 

Timetable: 


Action 


FR  CM* 


NPRM 


01/00/03 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affsctsd: 

Undetermined 

Agency  Contact:  Jennifer  L.  Sawin, 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission 
Phone:  202  942-0719 

RIN:  3235-AH33 


4306.  RULEMAKING  FOR  EDGAR 
SYSTEM 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  15  USC  77f;  15  USC 
77g;  15  USC  77h;  15  USC  77j;  15  USC 
77s(a);  15  USC  78c;  15  USC  781;  15 
USC  78m;  15  USC  78n;  15  USC  78o(d); 
15  USC  78w(a);  15  USC  7811;  15  USC 
7788S;  15  USC  79c;  15  USC  79e;  15  USC 
79f;  15  USC  79g;  15  USC  79];  15  USC 
791;  15  USC  79m;  15  USC  79n;  15  USC 
79q:  15  USC  79t;  15  USC  80a-8;  15  USC 
80a-29;  15  USC  80a-30;  15  USC  80a- 
37 

CFR  Citation:  17  CFR  232.101  to  601 

1.8^1  Deadline:  None 

AlMtrsct:  In  coimection  with  the 
ongoing  modernization  of  the 
Electronic  Data  Gathering,  Analysis, 
and  Retrieval  (EDGAR)  system,  the 
Division  is  considering  recommending 
that  the  Commission  propose 
amendments  to  existing  rules  and  forms 
to  make  technical  and  clarifying 
corrections  and  to  expand  the 
categories  of  mandatory  electronic 
filings  to  include  investment  company 
exemptive  applications  and  certain 
other  investment  company  filings. 


Action 


FR  Git* 


NPRM  12AXV02 

Regulatory  FIsxiblllty  Analysis 
Requirsd:  Undetermined 

Govsmmsnt  l.evels  AlfSclsd:  None 


Agsncy  Contact:  Shaswat  K.  Das, 
Senior  Coimsel,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission 
Phone:  202  942-0650 

RIN:  3235-AI18 


4309.  INVESTMENT  IN  MONEY 
MARKET  FUNDS 

Priority:  Substantive.  Nonsignificant. 
Major  status  imder  5  USC  801  is 
imdetermined. 

Legal  Authority:  15  USC  80a-6(c);  15 
USC  80a  37(a) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadllna:  None 

Abstract:  The  Division  of  Investment 
Management  is  considering  whether  to 
recommend  that  the  Conmiission 
propose  a  new  rule  that  would  permit 
a  company  to  treat  money  market  fund 
shares  as  cash  items  for  purposes  of 
determining  whether  the  company  is  an 
investment  company  imder  the 
Investment  Company  Act  of  1940. 

.Timetable: 


Action 


Date         FR  Gila 


NPRM  11/00/02 

Regulatory  Flexibility  Analysis 
Rsqulred:  Undetermined 

Government  levels  Affsctsd:  None 

Agency  Contact:  Sean  Harrison, 
Special  Counsel,  Securities  and 
Exchange  Conunission,  450  5th  Street 
NW,  Washington,  DC  20549 
Phone:  202  942-2910 

RiN:  3235-A145 

4310.  REGK>NAL  TRANSMISSION 
ORGANiZATK>NS  AND  INDEPENDENT 
TRANSMISSK>N  COMPANIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  79c 

CFR  Citation:  17  CFR  250.18;  17  CFR 
250.40;  17  CFR  250.44;  17  CFR  250.6 

Legal  Deadline:  None 

Abstract:  The  Division  of  Investment 
Management  is  considering 
recommending  a  proposal  to  the 
Commission  to  deem  an  "independent 
transmission  company"  as  defined  by 
the  rule  not  to  be  a  "subsidiary," 


"company"  or  "affiliate"  of  a  registered 
holding  company.  The  rule  is  intended 
to  facilitate  the  Federal  Energy 
Regulatory  Commission's  Order  No. 
2000,  Regional  Transmission 
Organizations. 

Tlmetat)le: 

Action  Date  FR  GMi 


NPRM 


06/00/03 


Regulatory  Flextt)ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Victoria  ).  Adraktas, 
Office  of  Public  Utility  Regulation, 
\Pivision  of  Investment  Management, 
Securities  and  Exchange  Commission 
Phone:  202  942-0545 
Email:  adraktasv@sec.gov 

RIN:  3235-AI27 

4311.  e  EXEMPTIONS  FROM  SECTK>N 
17(C)  OF  THE  PUBUC  UTILITY 
HOLDING  COMPANY  ACT 
REGARDING  OFFTCERS  AND 
DIRECTORS  OF  REGISTERED 
HOUNNG  COMPANIES 

Priority:  Substantive,  Nonsignificant 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  79q(c) 

CFR  Citation:  17  CFR  250.70 

l.egal  Deadline:  None 

Atwtract:  The  Division  of  Investment 
Management  is  considering  whether  to 
recommend  that  the  Commission 
propose  revisions  to  existing  Rule  70 
to  update  the  exemptions  to  reflect 
current  industry  conditions. 

Timetable: 


Action 


Dal*  FR  Git* 


NPRM  09/00/03 

Regulatory  FiexMlity  Analysis 
Required:  Undetermined 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact  David  B.  Smith, 
Securities  and  Exchange  Commission, 
Office  of  Public  Utility  Regulation, 
Division  of  Investments  Management, 
Washington,  DC  20549 
Phone:  202  942-0525 

RIN:  3235-AI59 
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4312.  CUSTODY  OR  POSSESSION  OF 
FUNDS  OR  SECURITIES  OF  CUENTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undeteimined. 

Legal  Authority:  15  USC  80b-3(c)(i):  15 
USC  80b-4;  15  USC  80b-ll;  15  USC 
80b-6(4) 

CFR  Citation:  17  CFR  275.206(4)2 

Legal  Deadline:  None 

Abstract:  The  Conunission  proposed 
revisions  to  the  custody  rule  under  the 
hi  vestment  Advisers  Act  of  1940.  The 
proposed  amendments  are  designed  to 
conform  the  rule  to  modem  custodial 
practices  and  enhance  protections  for 
client  assets  while  reducing  burdens  on 
advisers  that  have  custody  of  client 
assets. 

Timetable: 


Action 


FR  CNa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/25/02  67  FR  48579 
09/25A)2 


12/00/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Vivian  Liu,  Office  of 
Investment  Adviser  Regulation, 
Division  of  Investment  Management. 
Securities  and  Exchange  Commission 
Phone:  202  942-0719 

RIN:  3235-AH26 

4313.  CERTAIN  BROKER-DEALERS 
NOT  DEEMED  TO  BE  INVESTMENT 
ADVISERS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


Authority:  15  USC  80b-2(a){ll)(F) 

CFR  Citation:  17  CFR  275.202(a)(ll)- 
1 

Legal  Deadline:  None 

Abstract:  The  Commission  has 
proposed  new  Rule  202(a)(ll)-l,  which 
would  exempt  from  the  definition  of 
investment  adviser  those  broker-dealers 
offering  nondiscretionary,  full-service 
brokerage  programs  so  long  as  the 
investment  advice  provided  is  solely 
incidental  to  the  brokerage  services  and 
other  conditions  are  satisfied. 


Timetable: 


Action 


77s(a);  15  USC  78(a),  78bbb(e)(2);  15 
USC  77sss(a);  15  USC  78(s)-37(a) 


FR  OH* 


11/10/99  64  FR  61226 
01/14/00 

11/00^ 


NPRM 

NPRM  Comnrient 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Jennifer  L.  Sawin. 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Conunission 
Phone:  202  942-0719 

RIN:  3235-AH78 

4314.  EXEMPTION  FOR  CERTAIN 
INVESTMENT  ADVISERS  OPERATING 
THROUGH  THE  INTERNET 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  80b-3a(c) 

CFR  Citation:  17  CFR  275.203A-2 

Legal  Deadline:  None 

Abstract:  The  Commission  proiK)sed 
new  Rule  203A-2(f),  which  would 
permit  certain  investment  advisers 
operating  through  the  Internet  to 
register  with  the  Commission. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/19/02  67  FR  19500 
06/06/02 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Marilyn  Barker, 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Seciirities  and  Exchange 
Conmiission 
Phone:  202  942-0719 

RIN:  3235-AI15 

4315.  AMENDMENTS  TO  FORM  ADV 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  80b-4,  80b- 
6(4),  80bll(a),  80b-3(c)(l):  15  USC 


CFR  Citation:  17  CFR  275.204-2;  17 
CFR  275.204-3;  17  CFR  275.206(4)-4;  17 
CFR  279.1 

l.egal  Deadline:  None 

Al>stract:  In  2000,  the  Commission 
proposed  amendments  to  Form  ADV 
and  related  rules  to  create  an  electronic 
filing  system  for  investment  advisers 
and  to  improve  the  quality  of 
information  that  advisers  must  provide 
to  clients  and  prospective  clients.  The 
proposed  amendments  to  Form  ADV 
and  the  final  amendments  to  part  1  of 
Form  ADV  were  published  under  RIN 
3235-AD21.  The  Commission  deferred 
ad9ption  of  the  final  amendments  to 
part  2  of  Form  ADV,  however.  Final 
action  on  amendments  to  part  2  of  the 
Form  ADV  (and  related  rules),  if 
approved  by  the  Commission,  will  be 
published  under  the  new  RIN. 

Timetable: 


Action 


(Me         FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04A)5/00  65  FR  20524 
06/13/00 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Agency  Contact:  Marticha  L.  Cary, 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  Room  5013,  450  5th  Street 
NW.  Washii^on,  EX:  20549 
Phone:  202  942-0719 
Email:  iarules@sec.gov 

RIN:  3235-AI17 

4316.  TRANSACTIONS  OF 
INVESTMENT  COMPANIES  WITH 
PORTFOLIO  AND  SUBADVISORY 
AFHLIATES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

l.egal  Authority:  15  USC  80a-6(c);  15 
USC  80a-10(f);  15  USC  80-17(b);  15 
USC  80a-17(d);  15  USC  80a-30(a);  15 
USC  80a  37(a) 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Abstract:  The  Commission  proposed 
new  rules  and  rule  amendments  to 
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expand  the  cimmistances  imdm  wliich 
a  registered  investment  company  may 
engage  in  transactions  and  joint 
enterprises  with  certain  affiliated 
persons  and  affiliated  persons  of 
affiliated  persons  of  the  investment 
company. 


Date         FR  Cite 


05/08/02  67  FR  31081 
07/19/02 


NPRM 

NPRM  Comment 

Period  End  » 

FinaiAction  11/00/02 

Regulatory  Flexibillty  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Govemment  Levels  Affected: 

Undetermined 

Agsncy  Contact:  William  C. 
Middlebrooks,  Jr.,  Attorney,  Office  of 
Regulatory  Policy,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW,  Washington,  DC  20549-0506 
Phone:  202  942-0690 

RIN:  3235-AI28 

4317.  PROPOSED  AMENDMENTS  TO 
INVESTMENT  COMPAIiiY 
ADVERTISING  RULES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77e:  15  USC 
77b:  15  USC  77  2-3:  15  USC  77g;  15 
USC  77h;  15  USC  77]:  15  USC  77s(a); 
15  USC  80a-8;  15  USC  78j(b);  15  USC 
78w(a);  15  USC  80a-24;  15  USC  80a- 
29;  15  USC  80a-37;  15  USC  80a-33;  ... 

CFR  Citation:  17  CFR  230.482;  17  CFR 
230.134:  17  CFR  230.15E;  17  CFR 
270.34b-l 

Legal  Deedllne:  None 

Abstract:  The  Commission  proposed  to 
amend  Rule  482,  to  permit  fund 
advertisements  that  are  not  subject  to 
restrictions  limiting  the  content  of  the 
advertisement  to  iniormation  "the 
substance  of  which"  is  in  a  fund's 
prospectus.  The  Commission  also 
proposed  amendments  that  would 
require  enhanced  disclosure  in  fund 
advertisements. 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


05/24/02  67  FR  36712 
07/31/02 

11/00/02 


Regulatory  Flexibility  Aneiysle 
Requited:  Yes 

SmeN  Entities  Affectsd:  Businesses 

Govemment  Levels  Affected: 

Undetermined 

Agency  Contact:  David  Schwartz. 
Division  of  Investment  Management, 
Seciirities  and  Exchange  Commission 
Phone:  202  942-0721 

RIN:  323&-AH19 

4318.  •  CERTIFICATION  OF 
DISCLOSURE  IN  MANAGEMENT 
INVESTMENT  COMPANIES'  REPORTS 
TO  SHAREHOLDERS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

l.egal  Authority:  15  USC  77e.  77f,  77g, 
77q,  and  77s(a);  15  USC  78j*b),  78m. 
78o(d),  and  78w(a);  15  USC  80a-8,  80a- 
24(a),  80a-29,  and  80a-37;  PL  107-204. 
116  Stat  745  (2002) 

CFR  Citation:  17  CFR  249.330;  17  CFR 
249.331;  17  CFR  270.8b-15;  17  CFR 
270.30a-l;  17  CFR  270.30a-2;  17  CFR 
270.30a-3;  17  CFR  270.30bl-l;  17  CFR 
270.30b2-l;  17  CFR  274.128 

Legal  Deadline:  None 

Abstract:  The  Division  of  Investment 
Management  is  recommending 
proposed  rule  amendments  that  would 
require  registered  management 
investment  companies  to  file  certffied 
shareholder  reports  with  the 
Commission  and  woiild  designate  these 
certified  reports  as  reports  that  are 
required  imder  section  13(a)  and  15(d) 
of  the  Securities  Exchange  Act  of  1934. 
This  proposal  would  require  each 
registered  management  investment 
company's  princii>al  executive  and 
financial  officers  to  certify  the 
information  contained  in  these  reports 
in  the  manner  required  by  section  302 
of  the  Sarbanes-Oxley  Act  of  2002. 

Timetable: 

Action  Dale         FR  die 


Exchange  Commission,  Division  of 
Investment  Meuiagement,  451  5th  Street 
'JNW.  Washington,  DC  20549 
Phone:  202  942-0721 

RIN:  3235-AI63 


4319.  CUSTODY  OF  INVESTMENT 
COMPANY  ASSETS  WITH  A 
SECURITIES  DEPOSITORY 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 


09/09/02  67  FR  57298 
10/16/02 


NPRM 

NPRM  Comment 

Period  End 
FinaiAction  11AXy02 

Regulatory  Flexibillty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Agency  Contact:  John  M.  Faust,  Office 
of  Disclosure  Regulation,  Securities  and 


Authority:  15  USC  80a-l7(f);  15 
use  80a-06(c);  15  USC  80a-37(a) 

CFR  Citation:  17  CFR  270.l7f-4 

Legal  Deadline:  None 

Abstract:  The  Commission  proposed 
amendments  to  Rule  17f-4,  the  rule  that 
governs  investment  companies'  use  of 
securities  depositories.  'The 
amendments  would,  among  other 
things,  update  and  simplify  the  rule's 
compliance  requirements  to  reflect 
changes  in  commercial  law,  expand  the 
types  of  entities  that  may  be  used  as 
securities  depositories,  and  permit 
investment  company  officers  to 
authorize  custody  arrangements. 

Timetable: 


Action 


Dale         FR  CMe 


11/21/01   66  FR  58412 
01/31/02 

ii/oa«)2 


NPRM 

NPRM  Comment 

Period  End 
FinaiAction 

Regulatory  Flexibillty  Analysis 
Requirsd:  Yes 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected: 
Undetermined 

Agency  Contact  Hugh  P.  Lutz,  Office 
of  Regulatory  Policy,  Divisicm  of 
Investment  Management,  Securities  and 
Exchange  Commission 
Phone:  202  942-0690 

RIN:  3235-AG71 

4320.  DISCLOSURE  OF  COSTS  AND 
EXPENSES  FOR  VARIABLE 
ANNUITIES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77e;  15  USC 
77g;  15  USC  77h;  15  USC  77j;  15  USC 
77s(a);  15  USC  80a-8;  15  USC  80a-24; 
15  USC  80a-29;  15  USC  80a-37 

CFR  Citation:  17  CFR  239.17b;  17  CFR 
274.11c 
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Legal  Deadlina:  None 
Abstract:  The  Commission  proposed 
revisions  of  Form  N-4,  the  registration 
form  for  insurance  company  separate 
accounts  that  are  registered  as  unit 
investment  trusts  and  that  offer  variable 
annuity  contracts.  The  proposed 
amendments  would  revise  the  format  of 
the  fee  table  of  Form  N-4  to  require 
disclosure  of  the  range  of  expenses  for 
all  of  the  mutual  funds  offered  through 
the  separate  account. 

Tlm«tal)le: 


Action 


FR  Cite 


04/23/02  67  FR  19886 
06/14/02 

11/00/02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 

Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Katy  Mobedshahi. 

Division  of  Investment  Management, 

Securities  and  Exchange  Commission, 

450  5th  Street  NW,  Washington,  DC 

20549 

Phone:  202  942-0721 

RIN:  3235-AI39 


4321.  PUHCA:  EXEMPTION  FOR 
CERTAIN  ACQUISITIONS  OF  FOREIGN 
UTILITY  COMPANIES;  SUBSIDIARIES 
AUTHORIZED  TO  PERFORM 
SERVICES  OR  CONSTRUCTION  OR 
TO  SELL  GOODS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  79e:  15  USC 
79flb);  15  USC  79i(c)(3):  15  USC  79t: 
15  USC  79z-5a:  15  USC  79z-5b;  15  USC 
79;  15  USC  79j:  15  USC  79l;  15  USC 
79m;  15  USC  79n;  15  USC  79o 

CFR  Citation:  17  CFR  250.55  (New);  17 
CFR  250.87  (Revision);  17  CFR  259.5s 
(Revision);  17  CFR  259.207  (Revision) 

LAgal  Deadline:  None 

Abstract:  Proposed  rule  55  is  intended 
to  provide  a  safe  harbor  for  those 
acquisitions  of  one  or  more  foreign 
utility  companies  by  a  registered 
holding  company  that  meet  specified 
criteria.  Proposed  rule  56,  previously 
considered  in  RIN  3235-AF79,  clarifies 
that  a  subsidiary  of  a  registered  holding 
company  that  is  engaged  exclusively  in 
the  business  of  owning  an  interest  in 
one  or  more  foreign  utility  companies 
will  be  deemed  a  foreign  utility 
company.  The  proposed  amendment  to 


rule  87  would  require  registered 
holding  companies  to  obtain 
Commission  approval  of  intrasystem 
agreements  involving  foreign  utility 
companies  and  exempt  wholesale 
generators. 


Timetable: 


Action 


Date 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Second  rlPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action 


03/15/93  58  FR  13719 
04/14/93 

02/07A)1    66  FR  9247 
04/09/01 


02/00/03 


Regulatory  Flexil>ility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Additional  information:  Related  to  RIN 
3235-AF79 

Ager>cy  Contact:  Alberto  Zapata, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission 
Phone;  202  942-0545 

RIN:  3235-AF78 


Securities  and  Exchange  Commission  (SEC) 
Division  of  Investment  {Management 


Long-Term  Actions 


4322.  POLITICAL  CONTRIBUTIONS  BY 
CERTAIN  INVESTMENT  ADVISERS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  206(4);  15 
USC  211(a);  15  USC  204 

CFR  Citation:  17  CFR  275 

l.egal  Deadline:  None 

Abstract:  The  Commission  has 
proposed  new  Rule  206(4)-5,  which 
would  prohibit  an  investment  adviser 
from  providing  advisory  services  for 
compensation  to  a  Government  client 
for  2  years  after  the  adviser  or  any  of 
its  partners,  executive  officers,  or 
solicitors  makes  a  contribution  to 
certain  elected  officials  or  candidates. 

The  Commission  also  has  proposed  rule 
amendments  that  would  require  a 
registered  adviser  that  has  Government 
clients  to  maintain  certain  records  of 
the  political  contributions  made  by  the 


adviser  or  any  of  its  partners,  executive 
officers,  or  solicitors. 

Timetable: 


Action 


FR  Cite 


NPRM  08/10/99  64  FR  43556 

NPRM  Comment  1 1/01/99 

Period  End 

Final  /Action  1 1/00/03 

Regulatory  Flexitiiilty  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Ljeveis  Affected:  None 

Agency  Contact:  Jennifer  L.  Sawin. 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission 
Phone:  202  942-0719 

RIN:  3235-AH72 


4323.  EXEMPTION  FROM  SECTION 
lOI(CXI)  OF  THE  ELECTRONIC 
SIGNATURES  IN  GLOBAL  AND 
NATIONAL  COMMERCE  ACT  FOR 
REGISTERED  INVESTMENT 
COMPANIES 

Priority:  Substantive,  Nonsignificant 

l.egal  Authority:  15  USC  77s(a) 

CFR  Citation:  17  CFR  230.160;  17  CFR 
231;  17  CFR  271 

Legal  Deadline:  Other,  Statutory,  July 
28,  2000,  section  104(d)(2)  of  the 
Electronic  Signatures  Act  in  Global  and 
National  Commerce  Act  (PL  106-229). 

Abstract:  The  Commission  adopted 
interim  final  rule  160  under  the 
Securities  Act  of  1933  to  exempt  from 
the  consumer  consent  requirements  of 
the  Electronic  Signatures  in  Global  and 
National  Commerce  Act  prospectuses  of 
registered  investment  companies  that 
are  used  for  the  sole  purpose  of 
permitting  supplemental  sales  literature 
to  be  provided  to  prospective  investors. 
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Parts  231  and  271  of  title  17  were 
amended  by  adding  Relesise  Nos.  33- 
7877  and  IC-24582  to  the  list  of 
interpretative  releases. 

TImalabIa: 


Action 


FR  CHe 


08/02/00  65  FR  47281 
09/01/00 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule  10/01/00 

Effective 
tJext  /Action  Undetennlned 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Paul  Cellupica,  Office 
of  Disclosure  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Conmussion 


Phone:  202  942-0721 
RIN:  3235-AHg3 


4324.  INSURANCE  PRODUCTS: 
EQUITY  INDEX  INSURANCE 
PRODUCTS  CONCEPT  RELEASE 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77a  et  seq 

CFR  Citation:  17  CFR  230.151 

Legal  Deadline:  None 

Abstract:  The  Commission  issued  a 
release  requesting  public  comment  on 
the  structure  of  equity  index  insurance 
products,  the  manner  in  which  they  are 
marketed,  and  any  other  matters  the 
Commission  should  consider  in 
addressing  Federal  securities  law  issues 
raised  by  equity  index  insurance 
products. 


Tlmetat>le: 


Action 


FR  on* 


ANPRM  08/27/97  62  FR  45359 

ANPRM  Ckmment  1 1/20/97 

Period  End 

NPRM  11/21/97  62  FR  62273 

NPRM  Comment  01/05/98 

Period  End 
Next  Action  Undetemnined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affectsd:  No 

Government  levels  Affected: 

Undetermined 

Agency  Contact:  William  Kotapish, 
Division  of  Investment  Management, 
Secuirities  and  Exchange  Commission 
Phone:  202  942-0670 


RIN:  3235-AH23 


Securities  and  Exchange  Commission  (SEC) 
Division  of  investment  Itanagement 


Completed  Actions 


4325.  EXEMPTION  FOR  THE 
ACQUISITION  OF  SECURITIES 
DURING  THE  EXISTENCE  OF  AN 
UNDERWRITING  OR  SELUNG 
SYNDICATE 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  80a-i0(f):  15 
USC  80a-30{a);  15  USC  80a-37{a);  15 
USC  80a-6(c) 

CFR  Citation:  17  CFR  270.l0f-3 

Legal  Deadline:  None 

Atwtract:  The  Commission  adopted 
amendments  to  Rule  lOf-3  imder  the 
Investment  Company  Act  (i)  to  permit 
investment  companies  to  purchase 
Government  securities  during  the 
existence  of  an  underwriting  or  selliiig 
syndicate  in  which  an  affiliate  is 
participating. 

Timetable: 


Action 


FR  Cite 


12/06/00  65  FR  76189 
02/15/01 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  05/08«)2  67  FR  31 076 

Final  Action  Effective    05/1 0/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 


Agency  Contact:  Hester  M.  Peirce, 
Office  of  Regulatory  Policy,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission 
Phone:  202  942-0690 

RIN:  3235-AH57 

4326.  MERGERS  OF  CERTAIN 
AFRUATED  INVESTMENT 
COMPANIES 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  80a-l7(a):  15 
USC  80a-6{c);  15  USC  80a-37(a) 

CFR  Citation:  17  CFR  270.17a-8 

Legal  Deadline:  None 

Abstract:  The  Commission  adopted 
amendments  to  Rule  1 7a-8  under  the 
Investment  Company  Act,  which 
exempt  from  the  prohibitions  of  section 
17(a)  mergers  and  other  combinations 
of  certain  affiliated  investment 
companies.  The  amendments  expand 
the  rule  to  make  it  available  in  a 
broader  range  of  circumstances  and 
alter  the  conditions  required  for 
reliance  on  the  rule. 


Action 


Dale         FR  Cite 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/15/01   66  FR  57602 
01/18/02 


Final  Action  Effective    07/26/02 
Compliance  date  1 0/25/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  None 

Agency  Contact:  Robert  S.  Kim,  Office 
of  Regulatory  Policy,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission 
Phone:  202  942-7961 

RIN:  3235-AH81 

4327.  •  TECHNICAL  AMENDMENTS 
TO  RULES  AND  FORMS  DUE  TO  THE 
NATIONAL  SECURITIES  MARKETS 
IMPROVEMENT  ACT  OF  1996  AND 
THE  GRAMM-LEACH-BLILEY  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  80a-b(c);  15 
USC  80a-37(a):  15  USC  78(a);  15  USC 
78(w)(a) 

CFR  Citation:  17  CFR  27.0.3a-l;  17  CFR 
270.3a-2;  17  CFR  270.3a-3:  17  CFR 
270.3a-5;  17  CFR  270.3a-6;  17  CFR 
270.6C-6;  17  CFR  270.6e-2;  17  CFR 
270.6e-3(7);  17  CFR  240.16a-2;  17  CFR 
240.16C-3;  17  CFR  200.206;  17  CFR 
270.30M;  ... 


07/24/02  67  FR  48512     Legal  Deadline:  None 
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Abstract  The  Commission  lias  adopted 
teclinical  amendments  to  rules  and 
forms  under  the  Investment  Ck)mpany 
Act  of  1940  and  the  Securities 
Exchange  Act  of  1934.  The 
amendments  correct  statutory 
references  currently  included  in  the 
rules  and  forms. 


Tlmslabla: 


Action 


FR  cn* 


Final  Action 

Final  Action  Effective 


06/28/02  67  FR  43534 
07/(»02 


Regulatory  H«xil}illty  Analysis 
Raquirad:  No 


Govammsnt  Levels  Affectad:  None 

Agency  Contact:  Hugh  P.  Lutz,  Office 
of  Regulatory  Policy,  Ehvision  of 
Investment  Management,  Securities  and 
Exchange  Commission 
Phone:  202  942-0690 

RIN:  3235-AIS3 


Securities  and  Exchange  Commission  (SEC) 
Division  of  Maricet  Regulation 


Prerule  Stage 


4328.  AMENDMENTS  TO  THE  PENNY 
STOCK  RULES  IN  LIGHT  OF  THE 
ELECTRONIC  SIGNATURES  IN 
GLOBAL  AND  NATIONAL  COMMERCE 
ACT 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  7Bc(h):  15 
USC  78o{g) 

CFR  Citation:  17  CFR  240.15g-2(c);  17 
CFR  240.15g-9(e) 

Legal  Deadline:  None 

AlMtract  The  Division  is  considering 
recommending  to  the  Commission 
proposed  rules  15g-2(c)  and  15(g)-9(e) 


imder  the  Exchange  Act  that  would 
provide  that  if  a  broker-dealer  accepts 
a  customer's  electronic  signature 
instead  of  a  manud  signature,  the 
broker-dealer  must  wait  at  least  2 
business  days  after  receiving  the 
electronically  signed  document  to  effect 
a  penny  stock  transaction  for  its 
customer.  In  addition,  a  broker-dealer 
accepting  an  electronically  transmitted 
penny  stock  agreement  would  be 
required  to  wait  at  least  2  business  days 
after  receiving  the  agreement  to  execute 
a  penny  stock  transaction  for  a 
customer.  The  Division  is  also 
considering  whether  to  amend  the 
definition  of  "penny  stock"  in  rule 
3a51-l  in  light  of  the  NASDAQ 


application  to  become  a  national 
securities  exchange,  and  in  light  of  the 
CFMA. 

Tlmetal)la: 


Secuirities  and  Exchange  Commission  (SEC) 
Dh^ision  of  Maricet  Regulation  


4329.  RISK  ASSESSMENT 
RECORDKEEPING  AND  REPORTING 
REQUIREMENT 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  7Ba(h) 

CFR  Citation:  17  CFR  240.17h-lT;  17 
CFR  240.1 7h-2T 

Legal  Deadline:  None 

Abstract  The  Risk  Assessment 
Recordkeeping  and  Reporting 
Requirements,  which  became  effective 
September  30,  1992.  following  notice 
and  comment,  were  adopted  as 
temporary  rules  pursuant  to  the  Market 
Reform  Act  of  1990.  These  rules 
contain  recordkeeping  and  reporting 
requirements  with  regard  to  material 
associated  persons  of  broker-dealers. 
The  Division  plans  to  recommend  that 
the  Commission  propose  final  rules 
replacing  the  temporary  rules. 


Action 


FR  CM* 


NPRM 


os/Cfoma 


Regulatory  FlexibHIty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

FederaUam:  Undetermined 

Agency  Contact:  Thomas  K.  McGowan, 
Office  of  Risk  Management,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission 
Phone:  202  942-4886 
Fax:  202  942-9553 
Email:  mcgowant@sec.gov 

RIN:  3235-AH06 


FR  Gila 


Action 

ANPRM  11AXV02 

Regulatory  Flexil>lllty  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Norman  Reed, 
Securities  and  Exchange  Commission, 
Division  of  Market  Regulation 
Phone:  202  942-7901 

RIN:  323&-AI02 


Proposed  Rule  Stage 


4330.  PURCHASES  OF  CERTAIN 
EQUITY  SECURITIES  BY  THE  ISSUER 
AND  OTHERS 

Priority:  Substantive,  Nonsignificant 
Major  status  under  5  USC  8Q1  is 
undetermined. 

Legal  Authority:  15  USC  78b;  15  USC 
78c;  15  USC  78i(a)(6);  15  USC  78j(b); 
15  USC  78m(e);  15  USC  78o(c);  15  USC 
78w(a) 

CFR  Citation:  17  CFR  240.l0b-l8 

Legal  Deadline:  None 

Abstract:  The  Division  is  considering 
whether  to  reconunend  a  proposal  to 
simplify  and  update  Rule  lOb-18's 
provisions  in  light  of  market 
developments  since  the  Rule's 
adoption.  Rule  lOb-18  provides  a  safe 
harbor  from  liability  under  the  anti- 
manipulation  provisions  of  sections 
9(a)(2)  and  lOfb)  of  the  Exchange  Act, 
and  Rule  lOb-5  thereunder,  for  issuer 
purchases  of  its  common  stock  made 
in  compliance  with  Rule  lOb-18's 


iX^-fci' , 
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manner,  timing,  price,  and  volimie 
conditions. 

Timetable: 


Action 


FR  Cite 


NPRM 


11/00/02 


Regulatory  Flexibillty  Analysis 
Required:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Joan  Collopy,  Office 
of  Risk  Management,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission 
Phone:  202  942-0772 
Fax:  202  942-9695 
Email:  collopy)@sec.gov 

RIN:  3235-AH37 

4331.  CONCEPT  RELEASE:  SHORT 
SALES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  78j(a);  15  USC 
78w 

CFR  Citation:  17  CFR  240.l0a-l 

Legal  Deadline:  None 

Abstract:  As  part  of  its  comprehensive 
review  of  Exchange  Act  Rule  lOa-1,  the 
short  sale  rule,  the  Commission 
published  a  concept  release  soliciting 
public  comment  on,  among  other 
things:  Lifting  the  limits  on  short  sales 
of  exchange  listed  securities  imder 
advancing  market  conditions;  providing 
an  exception  for  actively  traded 
securities;  focusing  short  sale 
restrictions  on  certain  market  events 
and  trading  strategies;  removing  short 
sale  restrictions  on  hedging 
transactions;  revising  short  sale 


regulation  in  response  to  certain  market 
developments;  revising  the  definition  of 
"short  sale";  extending  short  sale 
regulation  to  non-exchange  listed 
securities;  and  eliminating  short  sale 
regulation  altogether. 

Tlmetal>le: 


Action 


Date  FR  Cite 


10/28/99  64  FR  57996 

^2J2em 

11/00/02 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Gregory  J.  Dumark, 
Division  of  Market  R^ulation, 
Securities  and  Exchange  Commission 
Phone:  202  942-4176 
Fax:  202  942-9695 
Email:  dumeukgdsec.gov 

RIN:  3235-AH84 

4332.  DEHNITION  OF  TERMS  IN  AND 
SPECIFIC  EXEMPTIONS  FOR  BANKS, 
SAVINGS  ASSOCIATIONS,  AND 
SAVINGS  BANKS  UNDER  SECTIONS 
3(A)(4)  AND  3(A)(S)  OF  THE 
SECURITIES  AND  EXCHANGE  ACT  OF 
1934 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  PL  106-102 

CFR  Citation:  17  CFR  240.3a4-2: 17 
CFR  240.3a4-3;  17  CFR  240.3a-51;  17 
CFR  240.3b-17;  17  CFR  240.3b-18;  17 
CFR  200.30-3;  17  CFR  240.3a4-4  to 
3a4.6;  17  CFR  240.15a-7  to  15a-9;  ... 

Legal  Deadline:  Other,  Statutory,  May 
12,  2001,  Title  II  of  the  Gramm-Leach- 


Bliley  Act  required  banks  to  shift 
certain  securities  activities  to  registered 
broker-dealers  by  May  12,  2001. 

Abstract:  The  Commission  issued 
guidance  to  the  meaning  of  terms 
added  to  the  Securities  Exchange  Act 
of  1934  by  the  Gramm-Leach-Bliley  Act 
of  1999.  The  Commission  extended  the 
implementation  date  for  the  guidance 
until  May  12,  2003,  for  the  definition 
of  "broker"  and  November  12,  2002,  for 
the  definition  of  "dealer." 

Timetable: 


Action 

Deia 

FR  CMa 

Interim  Final  Rule 

05/1 8«)1 

66  FR  27760 

Interim  Final  Rule 

07/17/01 

Comment  Period 

End 

Interim  Final  Rule 

07/24/01 

66  FR  38370 

Extended 

Comment  Period 

07/24/01 

66  FR  38370 

Extended 

Comment  Period  End 

09/04/01 

Interim  Final  Rule 

05/08/02 

Extended 

NPRM  for  Dealer 

11/00/02 

Rules 

NPRM  for  Broker 

01/00A)3 

,     - 

Rules 

Regulatory  Flexibility  Analysis 

Required:  No 

Government  levels  Affected:  None 

Agency  Contact:  Lourdes  Gonzalez, 
Assistant  Chief  Counsel,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission 
Phone:  202  942-0073 
Fax:  202  942-9645 
Email:  gonzalezl@sec.gov 

RIN:  3235-AI19 


Securities  and  Exchange  Commission  (SEC) 
Division  of  Market  Regulation 


Rnal  Rule  Stage 


4333.  •  AMENDMENT  TO  RULE  15C3- 
3  TO  EXPAND  THE  CATEGORIES  OF 
PERMISSIBLE  COLLATERAL 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  78o(c)(3), 
78w,  78mm 

CFR  Citation:  17  CFR  240.l5c3-3 

Legal  Deadline:  None 

AlMtract:  The  Commission  proposed 
the  expansion  of  the  categories  of 
collateral  broker-dealers  may  pledge 
when  borrowing  securities  from 


customers.  Currently  broker-dealers  are 
required  to  pledge  U.S.  Treasviry  bills 
and  notes  and  irrevocable  bank  letters 
of  credit.  The  amendment  would  allow 
them  also  to  pledge  such  other 
collateral  as  the  Commission,  by  order, 
designates. 

Timetable: 


Action 


Osta 


FR  CM* 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 


06/10/02  67  FR  39642 
07/25/02 

u/oomz 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Randall  Roy, 

Securities  and  Exchange  Commission, 

450  5th  Street  NW,  Washington,  DC 

20549 

Phone:  202  942-0798 

Fax:  202  942-9553 
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4334.  •  RESEARCH  ANALYST 
CERTIFICATION 

Priority:  Substantive.  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  Not  Yet  Determined 

CFR  Citation:  Not  Yet  Determined 

Legal  Deadline:  None 

Atwtract:  Tlie  Commission  proposed  a 
regulation  requiring  analysts  to  provide 
certain  certifications  and  disclosures 
regarding  researcli  reports  and 
compensation. 

Tlmatabie: 


Specifically,  the  proposed  amendments 
would  set  fortli  the  Reserve  Formula 
treatment  of  customer  margin  that  a 
brolcer-dealer  deposits  with  a  clearing 
agency  registered  with  the  Securities 
and  Exchange  Commission  or  a 
derivatives  clearing  organization 
registered  with  the  Commodity  Futures 
Trading  Commission  to  clear  and  settle 
customer  transactions  in  secitrity 
fiitures  products  conduct  throu^ 
securities  accoimts. 

Thnatabto: 


Action 


FR  CH* 


08/08/02  67  FR  51510 
09/23/02 

11AXy02 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Randall  Roy, 

Securities  and  Exchange  Commission, 

450  5th  Street  NW,  Washington,  DC 

20549 

Phone:  202  942-0798 

Fax:  202  942-9553 

Email:  royr€teec.gov 

RIN:  3235-AI60 

4335.  •  RULE  15C3-3  RESERVE 
REQUIREMENTS  FOR  MARGIN 
RELATED  TO  SECURITY  FUTURES 
PRODUCTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  78o(c)(3):  15 
USC  78w 

CFR  Citation:  17  CFR  240.15c3-3a 

Legal  Deadline:  None 

AtMtract:  The  Division  is  considering 
recommending  that  the  Commission 
propose  amendments  designed  to 
delineate  the  manner  in  which  a 
brolner-dealer  would  calculate  its 
customer  reserve  requirement  under 
Rule  15c3-3a  (the  "Reserve  Formula") 
to  the  Exchange  Act  in  light  of 
enactment  of  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA"). 


Action 


FR  Cit* 


09/23«)2  67  FR  59748 
10/23/02 

01/00/03 


NPRM 

NPRM  Comment 
_  Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Matthew  Bruce 

Comstocli,  Attorney,  Securities  and 

Exchange  Commission.  450  5th  Street 

NW.  Washington.  DC  20549 

Phone:  202  942-0156 

Fax:  202  942-9553 

Email:  comstockm@sec.gov 

RIN:  3235-AI61 


Rnal  Rule  Stage 


Action 


4336.  TENDER  AND 
REORGANIZATION  AGENTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
imdetermined. 

Legal  Authority:  15  USC  78b:  15  USC 
78k-l(a)(l){B);  15  USC  78n(dM4);  15 
USC  78o(c)(3):  15  USC  78o(c)(6);  15 
USC  78q-l(a):  15  USC  78q-l(d)(l);  15 
USC  78w(a) 

CFR  Citation:  17  CFR  240.1 7Ad-14 

Legal  Deadline:  None 

Abstract:  The  Commission  proposed 
amendments  to  Rule  17Ad-14  under  the 
Securities  Exchange  Act  of  1934.  The 
amendments  would  require  the 
establishment  of  book-entry  accounts  in 
connection  with  reorganization  events 
and  would  provide  seciuities 
depositories  with  3  business  days  after 
the  expiration  of  a  tender  offer, 
exchange  offer,  or  reorganization  event 
in  wliich  to  deliver  physical  securities 
certificates  to  the  agents. 

TlmetaMs: 


Action 


FR  cue 


NPRM 


09/04/98  63FR47209 


FR  Cite 


NPRM  Comment  1 1  /03/98 

Period  End 
Final  Action  11/00/02 

Regulatory  FlexMllty  Analysis 
Required:  Yes 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Michael  Rae,  Office 
of  Risk  Management  and  Control, 
Division  of  Market  Regulation. 
Securities  and  Exchange  Commission 
Phone:  202  942-0785 
Fax:  202  942-9695 
Email:  raem@sec.gov 

RIN:  3235-AH53 

4337.  NET  CAPITAL  REQUIREMENTS 
FOR  BROKERS  OR  DEALERS— 
DEnNITION  OF  THE  TERM 
NATIONALLY  RECOGNIZED 
STATISTICAL  RATING 
ORGANIZATION 

Priority:  Substantive.  Nonsignificant 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  78c;  15  USC 
78o;  15  USC  78q;  15  USC  78w 

CFR  Citation:  17  CFR  240.15c3-l 

Legal  Deadline:  None 

Abstract:  The  Cpmmission  issued  a 
release  proposing  amendments  to  the 
net  capital  rule  Aat  would  define  the 
term  Nationally  Recognized  Statistical 
Rating  Organization  (NRSRO)  for 
purposes  of  the  net  capital  rule  and  set 
forth  the  process  for  applying  for 
NRSRO  designation. 

TImetabIa: 


Action 


FR  Cite 


12/30/97  62  FR  68018 
03/02/98 

03AXV03 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 

ftogulatory  Flexibility  Analysis     • 
Required:  Yes 

Small  Entitles  Affected:  Businesses    ' 
Government  Levels  Affected:  None 

Additional  Information:  This  proposal 
was  based  in  part  on  comments 
received  in  response  to  a  concept 
release  (RIN  3235-AG41;  59  FR  46314). 
which  is  now  combined  in  this 
rulemaldng. 

Agency  Contact:  Thomas  K.  McGowan. 
Office  of  Risk  Management,  Division  of 
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SEC— Division  of  Maiicet  Regulation 


Rnal  Rule  Stage 


Market  Regulation,  Securities  and 
Exchange  Conmiission 
Phone:  202  942-4886 
Fax:  202  942-9553 
Email:  mcgowantQsec.gov 

RIN:  3235-AH28 

4338.  PUBUCATION  OR  SUBMISSION 
OF  QUOTATIOfIS  WITHOUT 
SPECIHED  INFORMATION 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  78b;  15  USC 
78c;  15  USC  78j(b);  15  USC  78o(q);  15 
USC  78q{a);  15  USC  78w{a) 

CFR  Citation:  17  CFR  240.15c2-ll 

Legal  Deadline:  None 

Abstract:  As  part  of  its  efforts  to 
respond  to  fraud  and  manipulation  in 
the  microcap  securities  market,  the 
Commission  is  considering  final 
amendments  to  Rule  15c2-ll.  These 
amendments  would  limit  the  Rule's 
piggyback  provision  and  increase 
pubUc  availability  of  issuer 
information.  The  amendments  would 
modestly  expand  the  information 
review  requirements  for  non-reporting 
issuers  and  the  docimientation  required 
for  significant  relationships  between 
the  broker-dealer  and  the  issuer  of  the 
security  to  be  quoted.  Finally  the 
amendments  would  exclude  fit)m  the 
rule  securities  of  larger,  more  liquid 
issuers. 


Action 


FR  Cite 


02/25/98  63  FR  9661 
04/27/98 


03/08/99  64FR 11124 
04/07/99 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Second  NPRM  04/14/99  64  FR  18393 

Comment  Period 

Extended  to 
Final  Action  12/00/02 

Regulatory  FlaxMllty  Analysis 
Required:  Yes 


Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Federalism:  Undetermined 

Agency  Contact:  Thomas  D.  Eidt, 
Office  of  Risk  Management  and  Control, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission 
Phone:  202  942-0159 
Fax:  202  942-0553 
Email:  eidtt@sec.gov 

RIN:  3235-AH40 

4339.  PROCESSING  REQUIREMENTS 
FOR  CANCELLED  SECURITIES 
CERTinCATES 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  AutlKMlty:  15  USC  78q-l 

CFR  Citation:  17  CFR  240.17Ad-19 

Legal  Deadline:  None 

Abstract:  The  Commission  proposed 
Rule  17Ad-19  to  establish  regulations 
for  the  processing  of  cancelled 
securities  certificates  and  to  require 
each  transfer  agent  to  establish  written 
procedures  for  the  storage  and 
destruction  of  cancelled  securities 
certificates. 

Timetable: 


Action 


FR  Cits 


10/06/00  65  FR  59766 
12/05/00 


4340.  •  STRUCTURAL  CHANGE  IN 
THE  SETTLEMENT  OF  GOVERNMENT 
SECURITIES:  ISSUES  AND  OPTIONS 

Priority:  Substantive,  Nonsignificant. 
Major  status  imder  5  USC  801  is 
undetermined. 

Legal  AuttKMrlty:  15  USC  78q-l,  788 

CFR  Citation:  17  CFK  240.1 7Ad-2 

Legal  Deadline:  None 

Abstract:  The  white  paper  "Structural 
Change  in  the  Settlement  of 
Government  Securities:  Issues  and 
Options,"  facilitates  exploration  of 
structural  change  in  settlements  of 
Govenmient  securities  by  describing 
more  concretely  some  approaches  to 
organizing  and  industry  utility.  The 
staff  of  the  Securities  and  Exchange 
Commission  and  the  Federal  Reserve 
Board  believe  further  discussion  of 
structural  change  is  warranted  because 
enhanced  contingency  backup 
arrangements  alone  do  not  eliminate 
the  financial  and  structural 
vulnerabilities  that  the  market  faces. 
The  paper  also  identifies  possible 
criteria  for  assessing  the  approacheiis 
and,  to  encourage  further  discussion, 
offers  a  preliminary  evaluation  of  the 
various  approaches  using  the 
assessment  criteria. 

Timetable: 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/02 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

f^ederalism:  Undetermined 

Agency  Contact:  Thomas  C.  Etter  Jr., 
Office  of  Risk  Management  and  Control, 
Division  of  Market  Regxilation, 
Securities  and  Exchange  Commission 
Phone:  202  942-0178 
Fax:  202  942-9695 
Email:  ettert@8ec.gov 

RIN:  3235-AH54 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 


05/13/02  67  FR  32043 
08/1 2A)2 

11/00/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Jennifer  Amy  Lucier, 

Attorney,  Securities  and  Exchange 

Commission 

Phone:  202  942-0173 

Fax:  202  942-9553 

Email:  lucierj@8ec.cov 

RIN:  3235-AI48 
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Securities  and  Exchange  Commission  (SEC) 
Division  of  Maricet  Regulation 


Long-Tenn  Actions 


4341.  •  REPEAL  OF  RULE  11ACL-7 
UNDER  THE  SECURITIES  EXCHANGE 
ACT  OF  1934 
PrlCNlly:  Substantive,  Nonsignificant 

Lagal  Authority:  15  USC  78c(b):  15 

use  78o:  15  USC  78K-1:  15  USC  78q: 

15  USC  78w(a) 

CFR  Citation:  17  CFR  240.1  lAcl-7 

Lagal  Deadline:  None 

Abstract:  The  Commission  proposed 

repealing  the  rule  that  requires  a 

brolter-dealer  to  disclose  to  its  customer 


when  the  customer's  order  for  listed 
options  is  executed  at  a  price  inferior 
to  a  better  published  quote,  unless  the 
transaction  was  effected  on  a  marliet 
that  is  a  participant  in  an  intermarlLet 
options  linkage  plan  approved  by  the 
Commission  or  die  customer  order  was 
executed  as  part  of  a  block  trade. 

TImatabIa: 


Action 


PR  CHa 


Action 
NPRM 


FR  CM* 


06/1 5A)2  67  FR  38610 


Securities  and  Excluinge  Commission  (SEC) 
Division  of  Maricet  Regulation 


NPRM  Comment  end    07/22/02 
NexX  Action  Undetemiined 

Regulatory  FlexIbUity  Analysis 
Raquirad:  Yes 

Small  Entitlas  Affactad:  Businesses 
Govemmam  Levels  Affactad:  None 

Agency  Contact:  Debbie  Flynn, 
Sec\irities  and  Exchange  Commission 
Phone:  202  942-0075 

RIN:  3235-AI52 


,    Completed  Actions 


4342.  CUSTOMER  MARGIN  RULES 
RELATING  TO  SECURITY  FUTURES 
PRODUCTS 

f.  Substantive,  Nonsignificant 

■I  Authority:  15  USC  78g(c) 

CFR  Citation:  17  CFR  242.400  to 
242.404 

Legal  Daadllna:  None 

Abstract:  The  Commission  adopted 
rules  400  through  404  that  virill 
establish  initial  and  maintenance 
customer  margin  requirements  imposed 
by  brokers,  dealers,  and  members  of 
national  seciuity  exchanges  for  security 
hitiires  products. 

Timetable: 


Action 


FR  CH* 


10/04/01    66  FR  50720 
11/02/01    66  FR  55608 


11/05/01 

08/14/02  67  FR  53146 


NPRM 
Comment  Period 

Extended  to 

12/05/2001 
NPRM  Comment 

Period  End 
Final /Vction 
Final  Action  Effective    09/1 3/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Lisa  N.  Jones, 
Securities  and  Exchange  Commission, 
Division  of  Market  Regulation. 
Washington,  DC 
Phone:  202  942-0063 

lennifer  Colihan.  Securities  and 
Exchange  Commission,  Division  of 
Market  Regulation,  Washington,  DC 
Phone:  202  942-0735 

RIN:  3235-AI22 


4343.  CASH  SETTLEMENT  AND 
REGULATORY  HALT  REQUIREMENTS 
FOR  SECURITY  FUTURE  PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Lagal  Authority:  15  USC  78f;  15  USC 
78i:  15  USC  780-3;  15  USC  78s;  15  USC 
78w(a):  15  USC  78mm 

CFR  Citation:  17  CFR  240.6h-l 

Lagal  Daadiina:  None 

AlMtract:  The  Commission  adopted 
proposed  Rule  6h-l  to  require  that  the 
final  settiement  price  for  each  cash- 
setUed  security  futures  product  fairly 
reflect  the  opening  price  of  the 
underlying  security  or  securities  and 
that  trading  in  any  security  futures 
product  halt  when  a  regulatory  halt  is 
instituted  with  respect  to  a  security  or 
securities  underlying  the  security  future 
product  by  the  national  securities 
exchange  or  national  securities 
association  listing  the  security. 

Tlmetat>la: 


Action 


DM* 


FR  Cite 


08/30/01    66  FR  45904 
10A)1/01 


NPRM 

NPRM  Comnient 

Period  End 
Final  Action  05/24/02  67  FR  36740 

Final  Action  Effective    06/24/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Cyndi  Nguyen, 
Securities  and  Exchange  Commission, 
Division  of  Market  Regulation,  450  5th 
Street  NW,  Washington,  DC  20549 
Phone:  202  942-4163 

RIN:  3235-AI24 


4344.  AMENDMENTS  TO  RULES  15C3- 
3, 17A-3,  17A-4,  17A-5,  17A-7, 17A-11, 
AND  17A-13  TO  RECOGNIZE 
SECURITY  FUTURES  PRODUCTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  78(c)(b), 
78(c)(3).  78q{a).  78w(a) 

CFR  Citation:  17  CFR  240.l5c3-3: 17 
CFR  240.17a-3  to  240.17a-5;  17  CFR 
240.17a-7:  17  CFR  240.17a-ll;  17  CFR 
240.17a-13 

Legal  Deadline:  None 

Abstract:  These  amendments  are 
designed  to  eliminate  duplicative  or 
conflicting  regulations  applicable  to 
firms  that  are  fully  registered  with  the 
CFTC  as  a  FCM  and  fully  registered 
with  the  SEC  as  a  broker-dealer  relating 
to  the  treatment  of  customer  funds, 
securities,  or  property,  maintenance  of 
books  and  records,  financial  reporting 
or  other  financial  responsibility  rules 
involving  security  futures  products 
("SFP"),  as  directed  by  the  Commodity 
Futures  Modernization  Act  of  2000. 
The  amendments  are  also  designed  to 
eliminate  certain  conflicting  or 
duplicative  recordkeeping,  reporting, 
telegraphic  notice,  and  quarterly  count 
requirements  involving  SFPs  for  firms 
that  are  "notice"  registered  with  the 
SEC  under  the  section  15(b)(ll)(A)  of 
the  Exchange  Act.  Final  rule 
amendments  were  approved  by  the 
CFTC  and  Securities  and  Exchange 
Commission. 

Timetat)le: 


Action 


FR  Cite 


NPRM 

Comment  Period 
Extended  to 
12/05/2001 


10/04/01 
11/02/01 


66  FR  50786 
66  FR  55608 


SEC— Division  of  Martiet  Regulation 


Completed  Actions 


Dale         FR  CM* 


11A)5/01 


09/13/02  67  FR  58283 

09/13/02 

05/02/03 


NPRM  Comment 

Period  End 
Final  Action 
Rnal  Action  Effective 
Except  Sections 

240.1 7a.4(C)  and 

(M) 

Regulstory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Bonnie  Lynn  Gauch. 
Securities  and  Exchange  Commission, 
Division  of  Market  Regulation 
Phone:  202  942-0756 

RIN:  3235-AI32 

4345.  •  CONFIRMATION 
REQUIREMENTS  OF  TRANSACTIONS 
OF  SECURITY  FUTURES  PRODUCTS 
AFFECTED  IN  FUTURES  ACCOUNTS 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  78j:  15  USC 
78k;  15  USC  78w(a);  15  USC 
78mm(a)(l) 

CFR  Citation:  17  CFR  240.106-10;  17 
CFR  240.1ld2-l 

Legal  Daadiina:  None 

Abstract:  The  Commission  adopted 
amendments  to  Rule  lOb-10  and  new 
Rule  lld2-l  under  the  Exchange  Act 
pursuant  to  the  authority  conferred  by 
the  Exchange  Act.  The  rule  and  the  rule 
amendments  are  designed  to  clarify  the 
disclosure  broker-dealers  effecting 
transactions  in  securities  futures 


products  in  customer  futures  accounts 
must  make  in  the  confirmations  sent 
to  customers  regarding  these 
transactions. 

TImatabIa: 


Action 


FR  one 


NPRM 

NPRM  Comment 

Period  End 
Final /Action 
Final  Action  Effective 


06/10/02  67  FR  39647 
07/10/02 

09/13/02  67  FR  58302 
10/15/02 


Regulatory  Flexibility  Analysis 
Raquirad:  No 

Govemmam  Levels  Affactad:  None 

Agency  Contact:  Norman  Reed, 
Sec\uities  and  Exchange  Commission, 
Division  of  Market  Regulation 
Phone:  202  942-7901 

Mark  Borges,  Special  Counsel, 

Securities  and  Exchange  Commission, 

450  Fifth  Stieel  NW,  Washington,  DC 

20549 

Phone:  202  942-2910 

RIN:  3235-AI50 

4346.  •  ASSESSMENT  ON  SECURITY 
FUTURES  TRANSACTIONS  AND  FEES 
ON  SALES  OF  SECURITIL  i 
RESULTING  FROM  PHYSICAL 
SETTLEMENT  OF  SECURITY 
FUTURES  PURSUANT  TO  SECTION  31 
OF  THE  EXCHANGE  ACT 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  15  USC  78ee 

CFR  Citation:  17  CFR  240.31-1 


Lagal  Daadllna:  None 

Abatract:  The  Commission  adopted  an 
amendment  to  rules  to  clarify  how  to 
calculate  assessments  that  are  required 
to  be  paid  by  national  securities 
exchanges  and  associations  pursuant  to 
section  31(d)  of  the  Securities  Exchange 
Act  of  1934  for  security  futures 
transactions.  In  addition,  the 
amendment  provides  guidance  on  how 
to  calculate  fees  required  to  be  paid  by 
national  securities  exchanges  and 
associations  pursuant  to  section  31(b). 
and  (c)  of  the  Exchange  Act, 
respectively,  for  sales  of  securities 
resulting  from  physical  settlement  of 
security  futures. 

Timetable: 


Action 


Dale 


FR  Cit« 


NPRM 

NPRM  Comment 

Period  End 
Rnal  Action 


05/07/02  67  FR  30628 
06/06/02 

07/12/02  67  FR  46104 


Final  Action  Effective    08/1 2/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Govemmam  Levels  Affected:  None 

Agency  Contact:  Daniel  P.  Fisher, 
Special  Counsel,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  5th  Street  NW, 
Washington.  DC  20549 
Phone:  202  942-0784 
Fax:  202  942-9645 
Email:  fisherddsec.gov 

RIN:  3235-AI49 


Securities  and  Exchange  Commission  (SEC) 
Offices  and  Other  Programs 


Proposed  Rule  Stage 


4347.  PROPOSAL  TO  AMENDMENT 
DISCLOSURE  REQUIREMENTS 
RELATED  TO  DERIVATIVE  RNANCIAL 
INSTRUMENTS  AND  DERIVATIVE 
COMMODITY  INSTRUMENTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77a  et  seq; 
15  USC  78a  et  seq:  15  USC  79a  et  seq; 
15  USC  80a-l  et  seq 

CFR  Citation:  17  CFR  210;  17  CFR  228; 
17  CFR  229 

Legal  Daadllna:  None 

Abatract:  The  Office  of  the  Chief 
Accountant  is.considering 


recommending  that  the  Commission 
publish  a  release  proposing 
amendments  that  would  conform  the 
Commission's  disclosure  requirements 
with  Financial  Accounting  Standards 
No.133. 

TimetaMa: 


Action 


FR  Cili 


NPRM 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Govemmam  l.evels  Affected: 

Undetermined 

Agertcy  Contact:  Jenifer  Minke-Girard, 
Assistant  Chief  Accountant,  Secvirities 
and  Exchange  Commission 


Phone:  202  942-4400 

Fax:  202  942-9656 

Email:  minke-girardj@sec.gov' 

RIN:  3235-AH98 

4348.  •  REVISION  OF  THE 
COMMISSION'S  AUDrrOR 
INDEPENDENCE  REGULATIONS  AND 
RELATED  DISCLOSURE 
REQUIREMENTS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

ljB§Bl  Authority:  15  USC  77a  et  seq; 
15  USC  78a  et  seq;  15  USC  79a  et  seq; 
15  USC  80a-l  et  seq 
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SEC— Offices  and  Ottter  Programs 


Proposed  Rule  Stage 


Action 


CFR  Citation:  17  CFR  210;  17  CFR  240     Tlretable; 
Lagal  Deadline:  None 
Abstract:  The  Office  of  tlie  Chief 
Accountant  will  recommend  rules  to 
the  Commission  that  will  conform  the 
Commission's  auditor  independence 
rules  to  the  requirements  of  the 
Sarbanes-Oxley  Act. 


FR  CHa 


UPPM  01/00/03 

Ragulatory  Flexibility  Analysis 
Required:  Undetermined 

Government  Levels  Affected: 

Undetermined 


Agency  Contact:  Samuel  L.  Burke. 
Associate  Chief  Accountant.  Securities 
and  Exchange  Commission.  Office  of 
the  Chief  Accountant 
Phone:  202  942-4400 

RIN:  3235-AI56 


Securities  and  Exchange  Commission  (SEC) 
Offices  and  Other  Programs       


Rnal  Rule  Stage 


4349.  SUPPLEMENTAL  RNANCIAL 
INFORMATION* 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

Legal  Authority:  15  USC  77a  et  seq: 
15  USC  78a  et  seq;  15  USC  79a  et  seq; 
15  USC  80a- 1  et  seq 

CFR  Citation:  17  CFR  210:  17  CFR  229 

Legal  Deadline:  None 

Abstract:  The  Commission  has 
proposed  amendments  to  reposition 
within  its  regulation  the  requirement 


for  certain  registrants  to  disclose 
changes  in  their  valuation  and  loss 
accrual  accounts  and  to  clarify  the  type 
of  information  to  be  disclosed.  The 
Commission  also  has  proposed 
amendments  to  its  rules  to  require 
disclosure  of  information  concerning 
tangible  and  intangible  assets  and 
related  accumulated  depreciation, 
depletion,  and  amortization. 

Timetable: 


Action 


FR  Cite 


Action 


FR  Git* 


NPRM  Comment  04/1 7/00 

Period  End 
Final  Action  04/00/03 

Regulatory  Flexibility  Analysis 
Required:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  W.  Albert, 
Associate  Chief  Accoimtant.  Securities 
and  Exchange  Commission 
Phone:  202  942-4400 
Fax:  202  942-9656 


NPRM 


01/31/00  65  FR  4585         RIN:  3235-AH86 


Securities  and  Exchange  Commission  (SEC) 
Offices  and  Other  Programs 


Long-Term  Actions 


4350.  INTERNATIONAL  ACCOUNTING 
STANDARDS 

Priority:  Substantive,  Nonsignificant. 
Major  status  under  5  USC  801  is 
undetermined. 

LAgal  Authority:  15  USC  77a  et  seq: 
15  USC  78a  et  seq 

CFR  Citation:  17  CFR  210;  17  CFR 
249.220f 

Legal  Deadline:  None 

Abstract:  The  Commission  is  reviewing 
comments  received  in  response  to  a 
concept  release  on  whether  the 


Commission  should  recognize 
accounting  standards  promulgated  by 
the  International  Accounting  Standards 
Committee  for  purposes  of  cross-border 
offerings  and  listings  by  foreign 
companies.  The  sts^  is  considering 
drafting  appropriate  rule  proposals  and 
recommendations  to  the  Commission. 

Timetable: 


Action 


FR  OH* 


ANPRM 

02/23/00  65  FR  8896 

ANPRM  Comment 

05/23AX) 

PerKXl  End 

NPRM 

To  Be  Detemnined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Small  Entitles  Affected:  No 

Government  Levels  Affected: 

Undetermined  " 

Agency  Contact:  Susan  Koski-Grafer. 
Seciuities  and  Exchange  Commission 
Phone:  202  942-4400 

RIN:  3235-AH65 

[FR  Doc.  02-25197  Filed  12-06-02;  8:45  am) 
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SURFACE  TRANSPORTATION  BOARD  (STB) 


OEPAimiENT  OF  TRANSPORTATION 
SurtaM  Transportation  Board 

49CFRCti.X 

[STB  Ex  Part*  No.  536  (Sub-flo.  13)] 

Semiannual  Regulatory  Agenda      < 
agency:  Surface  Transportation  Board. 
action:  Semiannual  regulatory  agenda. 


SUMMARY:  The  Surface  Transportation 
Board  (Board  or  STB),  in  accordance 
with  the  requirements  of  the  Regulatory 
Flexibility  Act,  is  publishing  a 
semiannual  agenda  of:  (1)  current  and 
projected  rulemakings;  and  (2)  existiiig 
regulations  being  reviewed  to  determine 
whether  to  propose  modifications 
through  rulemaking.  Listed  below  are 
the  regulatory  actions  to  be  developed 
or  reviewed  during  the  next  12  months. 
Following  each  rule  identified  is  a  brief 
description  of  the  rule,  including  its 
purpose  and  legal  basis. 
FOft  FURTHER  MF0RMAT10N  CONTACT:  A 
contact  person  is  identified  for  each  of 
the  rules  listed  below. 
SUPPLEMENTARY  INR>RMAT10N:  The  ^ 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  (RFA).  sets  forth  a  number  of 


requirements  for  agency  riilemaking. 
Among  other  things,  the  RFA  requires 
that,  during  the  spring  and  fall  of  each 
year,  each  agency  shall  publish  in  the 
Federal  Register  a  regulatory  flexibility 
agenda,  which  shall  contain: 

(1)  A  brief  description  of  the  subject 
area  of  any  rule  which  the  agency 
expects  to  propose  or  promulgate  which 
is  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities; 

(2)  A  sunmiary  of  the  nature  of  any 
such  rule  under  consideration  for  each 
subject  area  listed  in  the  agenda 
pursuant  to  paragraph  (1),  the  objectives 
and  legal  basis  for  the  issuance  of  the 
rule,  and  an  approximate  schedule  for 
completing  action  on  any  rule  for  which 
the  agency  has  issued  a  general  notice 
of  proposed  rulemaking;  and 

(3)  The  name  and  telephone  number 
of  an  agency  official  knowledgeable 
concerning  the  items  listed  in  paragraph 
(1). 

Accordingly,  a  list  of  proceedings 
appears  below  containing  information 
about  subject  areas  in  which  the  Board 
is  currently  conducting  rulemaking 
proceedings  or  may  institute  such 
proceedings  in  the  near  future.  It  also 


contains  information  about  existing 
regulations  being  reviewed  to  determine 
whether  to  propose  modifications 
through  rulemaking. 

The  agenda  represents  the  Board's 
best  estimate  of  rules  that  will  be 
considered  over  the  next  12  months. 
However,  section  602(d)  of  the  RFA.  5 
U.S.C.  602(d),  provides:  "Nothing  in 
[section  602]  precludes  an  agency  firom 
considering  or  acting  on  any  matter  not 
included  in  a  regulatory  flexibility 
agenda  or  requires  an  agency  to  consider 
or  act  on  any  matter  listed  in  such 
agenda." 

The  Board  is  publishing  its  fall  2002 
regiilatory  flexibility  agenda  as  part  of 
the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions 
(Unified  Agenda).  The  Unified  Agenda 
is  coordinated  by  the  Office  of 
Management  and  Budget  (OMB), 
pursuant  to  Executive  Order  12866.  The 
Board  is  participating  in  the  program 
voluntarily  to  assist  OMB. 

Decided:  August  30.  2002. 

By  the  Board.  Chairman  Morgan  and 
Vice  Chairman  Burkes. 

Veraon  A.  Williams, 

Secretary. 


Surface  Transportation  Board— Long-Term  Actions 


Sequence 
Number 


TWe 


4351  Calculation  of  Variable  Costs  in  Rate  Complaint  Proceedings  Including  Non-Class  I  Railroads,  STB  Ex  Parte  No. 

589  

4352  Procedures  to  Expedite  Resolution  of  Rail  Rate  Challenges  to  be  Considered  Under  the  Stand-Alone  Cost  Meth- 
odology, STB  Ex  Parte  Ito.  638 


Regulation 

Identification 

Number 


2140-AA62 
2140-AA64 


Surface  Transportation  Board— Completed  Actions 


Sequefx» 
Numtwr 


4353 

4354 
4355 


Title 


Arbitration— Various  Matters  Relating  To  Its  Use  As  An  Effective  Means  of  Resolving  Disputes  That  Are  Subject 

To  the  Board's  Jurisdiction.  STB  Ex  Parle  No  586 

Removal  and  Revision  of  Regulations,  STB  Ex  Parte  No.  637  

Accounts,  Records,  and  Reports— Technical  Amendments,  STB  Ex  Parte  No.  636 


Regulation 

Idet^ification 

Number 


214O-AA60 
2140-AA61 
2140-AA63 
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Surface  Transportation  Board  (STB) 


Long-Term  Actions 


4351.  •  CALCULATION  OF  VARIABLE 
COSTS  IN  RATE  COMPLAINT 
PROCEEDINGS  INCLUDING  NON- 
CLASS  I  RAILROADS,  STB  EX  PARTE 
NO.  589 

Priority:  Substantive.  Nonsignificant 

Legal  Authority:  49  USC  10707 

CFR  Citation:  None 

l.egai  Deadline:  None 

Abstract:  This  proceeding  was 
instituted  to  settle  how  the  STB  will 
estimate  the  variable  costs  of  non-Class 
I  railroads  in  future  rail  rate  complaint 
cases. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 


04/30/02  67  FR  21321 
07/31/02 


Regulatory  Flexibility  Analysis 
Required:  No 

Small  EntMea  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Harold  J.  Warren. 
Transportation  Industry  Analyst. 


Surface  Transportation  Board.  1925  K 

Street  NW.,  Washington.  DC  20423 

Phone:  202  565-1533 

TDD  Phone:  800  877-8339 

Fax:  202  565-9000 

Email:  warTenj@stb.dot.gov 

RIN:  2140-AA62 

4352.  •  PROCEDURES  TO  EXPEDITE 
RESOLUTION  OF  RAIL  RATE 
CHALLENGES  TO  BE  CONSIDERED 
UNDER  THE  STAND-ALONE  COST 
METHODOLOGY,  STB  EX  PARTE  NO. 
638 

Priority:  Substantive.  Nonsignificant 

l-egai  Auttrarity:  49  USC  721(a) 

CFR  Citation:  49  CFR  lOll.  49  CFR 
1109;  49  CFR  1114;  49  CFR  1115;  49 
CFR  1118 

Legal  Deadline:  None 

Abstract  The  STB  is  considering  a 
proposal  to  amend  the  Board's 
regulations  at  parts  1011, 1109,  1114. 
1115,  and  1118  to  expedite  the 
resolution  of  rail  rate  challenges 
considered  under  the  stand-alone  cost 
(SAC)  methodology  by:  (1)  making  the 
standard  for  obtaining  discovery  more 


restrictive  in  SAC  cases;  (2)  creating  an 
employee  board  to  hear  informally  and 
rule  quickly  on  discovery  disputes  in 
SAC  cases:  and  (3)  instituting  a 
requirement  that  a  shipper  seeking 
relief  from  a  railroad  in  such  cases 
engage  in  non-binding  mediation  of  its 
dispute  with  the  railroad  prior  to  filing 
its  complaint  with  the  Board. 

Timetat>le: 


Action 


Data         FR  CHa 


09/11/02  67  FR  57557 
10/09/02 


NPRM 

NPRM  Comment 

Period  End 
Next  /Vction  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  J.  Stilling, 

Attorney,  Surface  Transportation  Board, 

1925  K  Street  NW..  Washington,  EX] 

20423-0001 

Phone:  202  565-1567 

TDD  Phone:  800  877-8339 

Fax:  202  565-9001 

Email:  stillingt@stb.dot.gov 

RIN:  2140-AA64 


Surface  Transportation  Board  (STB) 


Completed  Actions 


4353.  ARBITRATION— VARIOUS 
MATTERS  RELATING  TO  ITS  USE  AS 
AN  EFFECTIVE  MEANS  OF 
RESOLVING  DISPUTES  THAT  ARE 
SUBJECT  TO  THE  BOARD'S 
JURISDICTION,  STB  EX  PARTE  NO. 
586 

Priority:  Info./Admin./Other 

Legal  Autltority:  49  USC  721(a) 

CFR  Citation:  49  CFR  nil;  49  CFR 
1109.3 

Legal  Deadline:  None 

Abstract:  The  Surface  Transportation 
Board  seeks  to  increase  utilization  of 
its  existing  procedures  for  voluntary 
arbitration  of  matters  subject  to  the 
agency's  jurisdiction,  by  adding  to  its 
rules  a  requirement  that  a  party  filing 
a  formal  complaint  include  a  statement 
that  it  first  considered  arbitration. 

Timetable: 


Action 


Data 


FR  Cita 


NPRM 

NPRM  Comment 
Period  End 


09/24/01   66  FR  46853 
01/03/02 


Action 


Date 


FR  Cita 


Final  Action  05/28/02  67  FR  36822 

Final  Action  Effective    06/21/02 

Regulatory  Flexibility  Analyais 
Required:  No 

Small  Entities  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  Alice  C*  Saylor, 

Attorney,  Surface  Transportation  Board, 

1925  K  Street  NW.,  Washington,  DC 

20423 

Phone:  202  565-1572 

TDD  Phone:  800  877-8339 

Fax:  202  565-9001 

Email:  saylora@stb.dot.gov 

RIN:  2140-AA60 

4354.  a  REMOVAL  AND  REVISION  OF 
REGULATIONS,  STB  EX  PARTE  NO. 
637 

Priority:  Info./Admin./Other 

Legal  Authority:  PL  104  88,  sec  204; 
49  USC  10708 


CFR  Citation:  49  CFR  1137.2;  49  CFR 
1135  (revision) 

Legal  Deadline:  None 

AtMtract:  The  Surface  Transportation 
Board  removes  regulations  concerning 
expeditious  procedures  for  publishing 
separate  rates  for  distinct  services,  and 
revises  regulations  concerning  rail  cost 
recovery  procedures,  due  to  the 
elimination  of  certain  statutory 
provisions  upon  which  these 
regulations  were  based. 

Timetat>le: 


Action 


Date  FR  Cita 


Final  Action  08/28/02  67  FR  55166 

Final  Action  Effective     09/27/02 

Regulatory  Flexibility  Analysis 
Required:  No 

Small  Entitles  Affected:  No 

Government  Levels  Affected:  None 

Agency  Contact:  John  ).  Sado. 
Attorney,  Siuface  Transportation  Board, 
1925  K  Street  NW..  Washington,  DC 
20423-0001 
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STB 


Phone:  202  565-1661 
TDD  Phone:  800-877-8339 
Fax:  202  565-9003 
Email:  sadojdstb.dot.gov 

RIN:  2140-AA61 


4355.  •  ACCOUNTS,  RECORDS,  AND 

REPORTS— TECHNICAL 

AMENDMENTS,  STB  EX  PARTE  NO. 

636 

Priority:  Substantive,  Nonsignificant 

Legal  Authority:  49  USC  721:  49  USC 
11142  to  11145 

CFR  Citation:  49  CFR  1200;  49  CFR 
1201;  49  CFR  1241  to  1244 


Legal  Daadllna:  None 

AlMtract:  This  proceeding  amends 
regulations  concerning  accounts, 
records,  and  reports  to  reflect  current 
STB  organizational  components, 
account  titles,  and  accounting 
references.  In  addition.  General 
Instruction  1-18,  which  was 
inadvertei\tly  omitted  in  recent 
publications  of  the  accounting 
regulations,  is  added. 


Action 


FR  Gila 


Completed  Actions 


Final  Action 

Final  Action  Effective 


09/11/02  67  FR  57532 
09/30/02 


Regulatory  Flexibility  Anaiysia 
Required:  No 

Small  Entitiea  Affected:  No 

Government  L^veia  Affected:  None 

Agency  Contact:  Paul  A.  Aguiar, 

Siuface  Transportation  Board,  1925  K 

Street  NW.,  Washington,  DC  20423- 

0001 

Phone:  202  565-1527 

TDD  Phone:  800  877-8339 

Fax:  202  565-9000 

Email:  aguiarp@stb.dot.gov 

RIN:  2140-AA63 

(FR  Doc.  02-23900  Filed  12-06-02;  8:45  am] 

MLUNQ  CODE  4«1».«l»-8 


A.  INDEX  TO  ENTRIES  THAT  AGENCIES  HAVE  DESIGNATED  FOR  SECTION  610  REVIEW 


Section  610(a)  of  the  Regulatory  Flexibility  Act  (5  U.S^C.  601)  requires  each  agency  to  have  a  plan 
for  the  periodic  review  of  its  rules  that  have  significant  economic  impact  on  a  substantial  number  of  small 
entities.  Each  agency  must  publish  annually  in  the  Federal  Register  a  list  of  the  rules  that  it  plans  to 
review  in  the  next  year.  Some  agencies  use  The  Regulatory  Plan  and  the  Unified  Agenda  to  fulfill  this 
requirement.  Those  agencies  indicate  such  entries  by  appending  "(Section  610  Review)"  to  the  titles.  Some 
agencies  have  also  indicated  completions  of  section  610  reviews  or  rulemaking  actions  resulting  from  com- 
pleted section  610  reviews. 

The  following  index  lists  the  regulatory  actions  for  which  agencies  included  this  designation.  The  Se- 
quence Number  (Seq.  No.)  of  the  entry  identifies  the  location  of  the  entry  in  this  edition.  For  further 
information,  sbe  the  Regulatory  Information  Service  Center's  Introduction  to  The  Regulatory  Plan  and  the 
Unified  Agenda  in  part  II  of  this  issue. 


Seq. 
No. 


16 

248 

249 

254 

258 
263 

266 

267 


22 


23 


24 


TitJe 


USOA 


Elimination  of  Cfiilling  Time  and 
Temperature  Requirements  for 
Ready-To-Cool(  Poultry  (Section 
610  Review) 

Bees,  Beekeeping  Byproducts, 
and  Beekeeping  Equipment  (Sec- 
tion 610  Review) 

Veterinary  Diagnostic  User  Fees — 
5- Year  Plan  for  Fees  (Section 
610  Review) 

Animal    Welfare;    Inspection,    Li-' 
censing,  and  Procurement  of  Ani- 
mals (Section  610  Review) 

Nursery  Stock  Regulations  (Sec- 
tion 610  Review) 

Brucellosis  in  Sheep,  Goats,  and 
Horses;  Payment  of  Indemnity 
(Section  610  Review) 

Importation  of  Certain  Embryos 
and  Animal  Semen  (Section  610 
Review) 

Plant  Pest  Regulations;  Update  of 
Current  Pnsvistons  (Section  610 


ED 


Reauthorization  of  tfie  Edu- 
cational, Research,  Development, 
Dissemination,  and  Improvement 
Act  of  1994  (Section  610  Re- 
view) 

Reauthorization  of  Title  I  of  tf)e  El- 
ementary and  Secondary  Edu- 
cation Act  of  1965  (Section  610 


Reauthorization  of  the  Indivkiuals 
With  Disabilities  Education  Act 
(Section  610  Review) 


Seq. 
No. 


45 


969 


78 


79 


1652 


1813 


1814 


1815 


1816 


Title 


HHS 


End  Stage  Renal  Disease  (ESRD) 
Cortditkins  for  Coverage  (CMS- 
381 8-P)  (Section  610  Review) 

Investigational  Use  New  Animal 
Drug  Regulations  (Section  610 
Review) 


DOJ 


Nondiscrimination  on  the  Basis  of 
Disat>ility  in  Public  Accommoda- 
tions and  Commercial  Facilities 
(Section  610  Review) 

Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local  Gov- 
ernment Sennces  (Section  610 
Review) 

Reduction  of  the  Number  of  Ac- 
ceptable Documents  and  Other 
Changes  to  Employment 
Verification  Require,ments  (Sec- 
tion 610  Review) 


DOL 


BorKJing  Rules  Under  the  Em- 
ptoyee  Retirement  IrxxMne  Secu- 
rity Act  of  1974  (Completion  of  a 
Section  610  Review) 

Requests  for  Enforcement  Pursu- 
ant to  Section  502(b)(2)  (Com- 
plation  of  a  Section  610  Re- 
view) 

Civil  Penalties  Under  ERISA  Sec- 
tion 502(c)(2)  (Completion  of  a 
Section  610  Review) 

Procedures  for  ttie  Assessment  of 
Civil  Penalties  Under  ERISA  Sec- 
tion 502(c)(2)  (Completion  of  a 
Section  610  Review) 


Seq. 
No. 

Title 

1840 
1841 
1844 

1863 

Occupational   Exposure  to  Ettiyl- 

Grain  Handling  Facilities  (Section 
610  Review) 

Presence  Sensing  Device  Initiation 
of  Mechanical  Power  Presses 
(Section  610  Review) 

Fxcavatk)ns  (Section  610  Re- 
view) 

DOT 

107 

2103 
2204 

Hours  of  Service  of  Drivers;  Driver 
Rest  and  Sleep  for  Safe  Oper- 
ations (Rulemaking  Resulting 
From  a  Section  610  Review) 

Certification  Procedures  for  Prod- 
ucts and  Parts  (Section  610  Re- 
view) 

Transportation  of  Household 
Goods;  Consumer  Protection 
Regulations  (Rulemaking  Re- 
sulting From  a  Section  610  Re- 
view) 

TREAS 

113 

Commerce  in  Explosives  (Includ- 
ing Explosives  in  the  Fireworits 
Industry)  (Rulemaking  Resulting 
From  a  Section  610  Review) 

FDIC 

4125 
4128 

Minimum  StandanJs  of  Integrity 
and  Fitness  for  an  FDIC  Con- 
Community  Reinvestment  Act 
Regulations  (Section  610  Re- 
view) 
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Seq. 
No. 


4171 


Title 


No. 


FRS 


Regulation:  H  —  Membership  o» 
State  Banking  Institutions  in  ttie 
Federal  Reserve  System;  and 
Regulalion:  Y  —  Bank  HoWing 
Companies  and  Ctiange  in  Bank 
Control.  Capital  Appendices 
(Saelion  610  Raviaw) 


4172 
4173 

4188 


Trte 


Regulation:  DO  —  Truth  in  Sav- 
ings Act  (Saction  610  Ravtaw) 

Reguiatnn:  B  —  Equal  Credit  Op- 
portunity (Docket  Number  R- 
1006)  (Saction  610  Raviaw) 

Regulation:  BB  —  Community  Re- 
investment (Docket  Number  R- 
1112)  (Saction  610  Raviaw) 


B.  INDEX  TO  ENTRIES  FOR  WHICH  A  REGULATORY  FLEXIBILITY  ANALYSIS  IS 

REQUIRED 

The  Regulatory  Flexibility  Act  (5  U.S.C.  601)  requires  that  agencies  publish  regulatory  agendas  identifying 
those  rules  that  may  have  a  significant  economic  impact  on  a  substantial  nimiber  of  small  entities.  Agencies 
meet  that  requirement  by  including  the  information  in  their  submissions  for  The  Regulatory  Plan  and  the 
Unified  Agenda 

The  following  index  lists  the  regulatory  actions  in  this  publication  for  which  agencies  believe  that 
the  Act  may  require  a  Regulatory  Flexibility  Analysis  because  the  rule  is  likely  to  have  such  effects  on 
small  businesses,  small  governmental  jiurisdictions,  or  small  organizations.  The  Sequence  Number  (Seq.  No.) 
of  the  entry  identifies  the  location  of  the  entry  in  this  edition.  For  further  information,  see  the  Regulatory 
Information  Service  Center's  hitroduction  to  The  Regulatory  Plan  and  the  Unified  Agenda  in  part  n  of 
this  issue. 


Seq. 
No. 


15 
17 

18 
20 

171 

177 

181 

182 
188 
189 

197 


Small  Buainaaaaa 


Title 


USDA 


Livestock  Mandatory  Reporting  Pro- 
gram— Lamb  AmerKfrnent  (LS-01- 
08) 

Special  Supplemental  Nutrition  Pro- 
gram for  Women,  Infants,  and 
Chiklren  (WIC):  Reviskxis  in  the 

.    WIC  Food  Packages 

Egg  and  Egg  Products  Inspection 
Regulations 

Emergency  Regulatk)ns  To  Prevent 
Meat  Food  and  Meat  Products 
That  May  Contain  the  BSE  Agent 
From  Entering  Commerce 

Performance  Standards  for  Ready- 
To-Eat  Meat  and  Poultry  Prod- 
ucts 

Nutrition  Labeling  of  Ground  or 
Chopped  Meat  and  Poultry  Prod- 
ucts and  Single-Ingredient  Prod- 
ucts 

Discontinue  the  Offntal  Grading  of 
Imported  Beef,  Lamb,  Veal,  and 
Calf  Carcasses  Under  the  Author- 
ity of  the  Agricultural  Marketing 
Act  of  1946 

Voluntary  Federal  Meat  Grading 
and  Certifk:atkxi  Sennces  (LS-02- 
06)     . 

PACA:  Coating  or  Battering  Fruits 
and  Vegetables  Does  Not  Alter 
Their  Character  (FV-02-369) 

Plant  Variety  Protectkjn  Servk»s 
(ST-02-02) 

Quality  Systems  VerifKation  Pro- 
gram (LS-02-10) 

Natkxial  Organic  Program,  Amend- 
ment to  the  Natk>nal  List  of  Al- 
towed  and  Prohibited  Sutistarwes 

Establislung  a  Lamb  Promotion,  Re- 
search, arKl  Informatkxi  Order 
(LS^1-12) 


Seq. 
No. 


253 

264 

285 

293 
392 

393 

412 
437 
438 


502 
509 

524 

564 

565 
566 

567 
570 


Title 


Importatkm  of  Solid  Wood  Packing 
Material;  Adoption  of  Intematkxial 
Standards    . 

Low  Pathogenk:  Avian  Influenza; 
Payment  of  Indemnity 

Natkxial  Rood  Insurance  Regula- 
tions 

Guaranteed  Single-Family  Housing 

Ante-Mortem  and  Post-Mortem  In- 
spectk>n  of  Livestock  and  Poultry 

Requirements  for  Dispositkxi  and 
Disposal  of  Inspected  Raw  Meat 
and  Poultry  Products 

Special  Forest  Products  and  Forest 
Botanical  Products 

Affimnative  Fair  Housing  Mariceting 
Plan 

Business  and  Industry  Guaranteed 
Loan  Program — Financing  Coop- 
erative Stock 


DOC 


Short  Supply  of  Fabric  and  Yam 

Chemical  Weapons  Convention 
RegulatkMis 

AdministratkKi  of  State  Log  Exports 
Ban 

Amendment  4  to  the  Fishery  Man- 
agement Plan  for  the  Reef  Fish 
Fishery  of  Puerto  Rkx)  and  the 
U.S.  Virgin  Islands 

Establish  Central  Registry  for  Lim- 
ited Access  System  Permits 

Regulatory  Amendment  To  Require 
Mandatory  Observer  Coverage  in 
the  At-Sea  Processing  Sector  of 
the  Whiting  Fishery 

Adjustment  of  Management  Pro- 
gram: Bottomfish  Fisheries  in  the 
Hawaiian  Islands 

Regulatory  Amendment  to  Rein- 
state 6000  Pound  Trip  Limit  of 
Halibut  in  Area  Northeast  of  the 
Bering  Sea 


Seq. 
No. 


571 


572 


573 


580 


583 


586 


588 
589 

600 
602 
603 
605 


Title 


Enhanced  Measures  To  Mitigate 
Seabird  Bycatch  in  tiie  Alaska 
Longline  Fisheries 

Amendment  7  to  ttie  Fishery  Man- 
agement Plan  for  ttie  Bottomfish 
Fisheries  of  ttie  Western  Pacifk; 
Regk>n 

Amendment  18  to  the  Fishery  Man- 
agement Plan  for  ttie  Reef  Fish 
Resources  of  the  Gulf  of  Mexkx) 

Fishery  Management  Plan  (FMP) 
for  Sargassum  Hat)itat  of  ttie 
South  Attantk: 

Fishery  Management  Plan  for  the 
Dolphin  and  Wahoo  Fishery  of 
the  Atlantk:,  Caribbean,  and  Gulf 
of  Mexkx)  (FMP) 

Regulatory  Amendment  Under  the 
Fishery  Management  Plan  for 
Gulf  of  Mexkx)  Reef  Fish  (FMP) 
To  Establish  a  Red  Snapper 
Stock  RebuikJing  Plan  and  To  Set 
Red  Snapper  Overfishing  Targets 
£uid  Threstiolds 

Reviskxi  of  American  Lobster  Reg- 
ulatk>ns  for  the  EEZ 

Fishing  Capacity  Reductkxi  Pro- 
gram for  tt>e  Crab  Species  Cov- 
ered by  the  Fishery  Management 
Plan  for  the  Bering  Sea/Aleutian 
Islands  King  and  Tanner  Gratis 

Revise  Community  Development 
Ouota  Program  Administration 
and  Alkx:ation  Regulations 

AntarctK  Marine  Living  Resources 
Vessel  Monitoring  System  and 
Catch  Documentation  Scheme 

Amendment  10  to  ttie  Coastal  Pe- 
lagk:  Species  Fistiery  Manage- 
ment Plan 

Amendment  to  Fistiery  Manage- 
ment Plan  for  Reef  Fish  Re- 
sources of  Gulf  of  MexKO  To  Set 
10- Year  Rebuikling  Plan  for  Red 
Grouper 
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Seq. 
No. 


Seq. 
No. 


610 


623 


626 


641 


644 


646 


647 


649 


650 


652 


Title 


653 


654 


656 


659 


Regulatory  Amendment  To  Adjust 
Pemiit     Renewal     Requirements 
and  Transferability  Restrictions  in 
NWHIs  Hoomalu  Zone  and  Mau 
Limited  Access  Programs 
Atlantic   Highly    Migratory   Species 
(HMS);  Bigeye  Tuna  and  Sword- 
fish  Trade  Statistical   Document 
Programs 
Atlantic   Highly   Migratory   Species 
(HMS):     Large     Coastal     Shark 
Commercial     and     Recreational 
Management  Measures 
Regulatory  Amendment  To  Allocate 
Pacific    HaKbut    to    the    Charter 
Boat  Fleet 
Regulatory  Amendment  To  Change 
the  Regulations  Implementing  the 
North  Pacific  Observer  Program 
Implementation  of  Western  Pacific 
Coral    Reef    Ecosystem    Fishery 
Management  Plan  (FMP) 
Atlantic   Highly   Migratory    Species 
Fisheries:  Monitoring  of  the  Atlan- 
tic  BiMfish   and   Swordfish    Rec- 
reational Fisheries 
Amendments  61/61   for  BSAI  and 
GOA  Groundfish:  Amendment  13 
for  Commercial  King  and  Tanner 
Crab:  and  Amendment  8  for  Alas- 
ka Scalk>p  Fishery 
Deep-Sea  Red  Crab  Fishery  Man- 
agement Plan 
American    Lobster    Fishery:    Revi- 
sions   to    Lobster    Trap    Limits, 
Conservation  EquivalerKy  in  New 
Hampshire  Waters,  and  Clanfk:a- 
tkxi     of     Lobster     Management 
Boundaries  per  Addendum  1 
Regulatory   Amendment   To   ABow 
Expenmental     Setnet     Sablefish 
Landings  To  Qualify  Limited-Entry 
Sablefish    Endorsement    HoMers 
for  Tier  Assignment  in  ttie  West 
Coast  Primary  Sablefish  Fishery 
Amendment  5  to  the  Fishery  Marv 
agement    Plan    for    the    Shrimp 
Fishery  of  the  South  Atlanta  Re- 
gion 
Amendment  to  Regulatons  for  Ob- 
server At- Sea  Electronic  Commu- 
ncation  Equipment  Requirements 
for  Vessels  and  ShoreskJe  Proc- 
essors    in     the     North     Pacifk: 
Groundfish  Fisheries 
Amendment  60  to  the  Fishery  Man- 
agement Plan  for  the  Groundfish 
Fishery  of  the  Gulf  of  Alaska 


665 


674 


676 


678 


685 


688 


700 


701 


Title 


Seq. 
No. 


703 


704 


705 


708 


709 


710 


717 


735 


775 


779 


Fisheries  of  the  Exclusive  Economk; 
Zone  Off  Alaska  —  Regulatory 
Amendment  To  Implement  Steller 
Sea  Lk>n  Protect  Measures 

Atlantk:  Large  Whale  2002  Sea- 
sonal Area  Management  (SAM) 
Program 

Pacifk:  Offshore  Cetacean  Take  Re- 
ductkxi  Plan 

Sea  Turtle  Consewatwn  Regula- 
tk>ns:  Shrimp  Fishery 

Taking  of  Threatened  or  Endan- 
gered Species  Incklental  to  Com- 
mercial Fishing  Operatkxis 

Fishery  Managenient  Plan  for  Cali- 
co Scalkip  Fishery  in  the  South 
AMantK  Regkxi  (FMP) 

Adjustment  of  the  Management 
Program  for  Preckxjs  Corals 
Fisheries  in  the  Western  Pacifk: 

Amendment  54  to  FMP  for  Ground- 
fish Fishery  of  Betmg  Sea  and 
Aleutian  Islands  Area  and 
Amendnwnt  54  to  FMP  for 
Groundfish  of  Gulf  of  Alaska 

Crab  Community  Devetopment 
Quota  Fleserves 

Amendment  67  to  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering 
Sea  and  the  Aleutian  Islands 
Area 

Regulatory  Amendment  To  Prevent 
or  Mitigate  the  Take  of  Sea  Tur- 
tles in  the  Westem  Padfw  Pe- 
lage Fisheries 

Regulatory  Amendment  to  Modify 
ttie  Management  Program  for  the 
Westem  Pacifk:  Pelagk:  Fisheries 
to  Mitigate  the  Take  of  Seabirds 

Amendment  11  to  Fishery  Manage- 
ment Plan  for  Shrimp  Fishery  of 
Gulf  of  Mexkxi  (FMP) 

Amendments  to  FMPs  for  Gulf  of 
Mexkx)  Reef  Fish  and  Gulf  of 
Mexkx)  and  South  Adantk:  Coast- 
al Migratory  Pelagk:  Resources 
To  Limit  Entry  Into  GuH  of  Mexkx) 
Ftecreatkxial-for-Hire  Fisheries 
AtlantK  Bluefish  Fishery:  SpecifKa- 

tkjns  for  Fishing  Year  2002 
Mandatory    Reimbursement    Rules 
for  Retocatkxi  of  Federal  Spec- 
trum 


ooo 


Implementatton  of  the  WiMfire  Sup- 
pressk>n  Aircraft  Transfer  Act  of 
1996 

Incremental  Funding.  Fixed-Price 
Contracts  (DFARS  Case  90-037) 


783 


798 


860 


Title 


Applkability  of  Competitkxi  Re- 
quirements to  Purchases  From  a 
Required  Source  (DFARS  Case 
2002-0003) 

DoD  Pitot  Mentor-Protege  Program 
(DFARS  Case  2001-D006) 


DOE 


Alternative  Fueled  Vehk:le  Acquisi- 
tk)n  Requirements  for  Private  and 
Local  Govemment  Fleets 


HHS 


31 


32 


33 


35 

36 
37 


38 


Safety  Reporting  Requirements  for 
Human  Drug  and  Bk>k)gk:al  Prod- 
ucts 

Current  Good  Manufacturing  Prac- 
tk»  in  Manufacturing,  Packing,  or 
Hoklir>g  Dietary  Ingredients  and 
Dietary  Supplements 

Control  of  Salmonella  Enteritidis  in 
Shell  Eggs  During  Productkxi  and 
RetaU 

Bar  Code  Label  Requirements  for 
Hunian  Drug  Products 

Administrative  Detentkx) 

Establishment  and  Maintenance  of 
Records  to  Identify  Immediate 
Prevkxis  Source  and  Immediate 
Subsequent  Recipient  of  Foods 

Registratkxi   of   Food   and   Animal 
Feed  Facilities 
39  I  Establishment  of  Prior  Notifkatkxi 
Requirement    for    All     Imported 
Food  Shipments 

Labeling  for  Human  Prescriptkjn 
Drugs:  Revised  Format 

Food  Labelir>g:  Trans  Fatty  Ackls  in 
Nutritron  Labeling,  Nutrient  Con- 
tent Claims,  and  Health  Claims 

CGMPs  for  Bkxxl  and  BkxxJ  Com- 
ponents: Notifkatk)n  of  Corv 
signees  and  Transfuskm  Recipi- 
ents Receiving  Bkxxl  and  Bkxxl 
Components  at  Increased  Risk  of 
Transmitting  HCV  (Lookback) 

Toll-Free  Number  for  Reporting  Ad- 
verse Events  on  Labeling  for 
Human  Drugs 

End  Stage  Renal  Disease  (ESRD) 
Conditions  for  Coverage  (CMS- 
381 8-P)  (Section  610  Review) 

Natk>nal  Standanj  for  Identifiers  of 
Health  Plans  (CMS-6017-P) 

Prospective  Payment  System  and 
Consolklated  Billing  for  Skilled 
Nursing  Facilities— Update  for  FY 
2004  (CMS-1469-P) 


41 


42 


43 


45 


46 


52 
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Seq. 
No. 


Seq. 
No. 


53 


54 


57 


58 


59 
60 


63 

920 

922 
930 
940 

951 
971 


972 

979 
1001 


1003 

1004 
1008 
1031 

1063 


Title 


Changes  to  ttte  Hospital  Outpatient 
Prospective  Payment  System  and 
Calendar  Year  2004  Payment 
Rates  (CMS-1471-P) 

RevisKHis  to  Payment  Potk:ies 
Under  the  Physk:ian  Fee  Sched- 
ule   for    Calendar    Year    2004 

•    (CMS-1476-P) 

Reviskm  of  Medk:are/MedicakJ  Hos- 
pital CoTKlitkms  of  Partk:ipatk>n 
(CMS-3745-F) 

Health  InsurarKe  Reform:  Standard 
Unk)ue  Health  Care  Provkler 
Mentifier  (CMS-0045-F) 

Security  Standards  (CMS-0049-F) 

Hospital  Conditkms  of  Partkapatk>n; 
Quality  Assessment  and  Pertorm- 
ance  Improvements  (QAPI) 
(CMS-3050-F) 

Changes  to  tfie  Hospital  Inpatient 
Prospective  Payment  System  and 
FY  2004  Rates  (CMS-1470-N) 

Modiricatk)r)s  to  Standards  for  Pri- 
vacy of  Individually  Identifiable 
Health  Informatkm 

Seduskxi  and  Restraint  for  Non- 
Medk^l  Residential  Facilities 

Requirennents  for  Sutxriission  of  In 
Vivo  Bk)equivalerK3e  Data 

Chronk:  Wasting  Disease:  Control 
of  Food  Products  and  Cosmetk:s 
Derived  From  Exposed  Animal 
Populatk>ns 

Over-the-Counter  (OTC)  Drug  Re- 
view 

Current  Good  Tissue  Practk:e  for 
Manufacturers  of  Human  Cells, 
Tissues,  and  Cellular  and  Tissue- 
Based  Products  (HCT/Ps);  In- 
spectkm  and  Enforcement 

Premaricet  Notice  Concerning  Bto- 
engineered  Foods 

Postmaritet  Surveillance 

Medical  Child  Support  and  Health 
Insurance  Coverage  of  Dependr 
ent  ChiMren  (CMS-2081-P) 

Supplier  Standards  for  Home  Oxy- 
gen, Therapeutk:  Shoes,  Home 
Nutritron  Therapy  (CMS-6010-P) 

All  Provider  Bad  Debt  Payment 
(CMS-1126-P) 

Modifk:atkxis  to  Medicare  Managed 
Care  Rules  (CMS-4041-P) 

Home  Health  Prospective  Payment 
System  Rate  Update  for  FY  2004 
<CMS-1473-NC) 

Physx»ans'  Referrals  to  Health 
Care  Entities  With  Which  They 
Have  Financial  Relatkjnships^ 
Phase  II  (CMS-1810-FC) 


1068 
1069 

1079 

1063 
1084 

1090 
1094 

1096 

1098 

1100 
1110 


1125 


70 


77 
1385 


1409 


1453 
1454 


TWe 


Seq. 
No. 


Changes  to  ttie  Hospital  Outpatient 
Prospective  Payment  System  and 
Calendar  Year  2003  Payment 
Rates  (CMS-1206-F) 

Revisions  to  Payment  Polk^es 
Under  tfie  Physkaan  Fee  Sched- 
ule for  Calendar  Year  2003 
(CMS-1204-FC) 

Fee  Schedule  for  Payment  of  Am- 
bulance Servk»s — Update  for  CY 
2003  (CMS-1220-N) 

Bona  Fkle  Wellness  Programs 
(CMS-2078-F) 

Time  LimitatkMi  on  Recak:ulatk}ns 
and  Disputes  Under  the  Drug  Re- 
bate Program  (CMS-2175-IFC) 

Itotkxial  Standard  Emptoyer  Identi- 
fier (CMS-0047-F) 

Prospective  Payment  System  for 
Long-Term  Care  Hospitals  for  FY 
2003(CMS-1177-F) 

Modifk:atk>ns  to  Managed  Care 
Rules  Based  on  Payment  Provi- 
sk>ns  in  BIPA  and  Technk^l  Cor- 
rectrons  (CMS-4040-F) 

Prospective  Payment  System  arKl 
Consolidated  Billing  for  Skilled 
Nursing  Facilities — Update  for  FY 
2003  (CMS-1202-N) 

Hospital  Inpatient  Prospective  Pay- 
ment System  for  FY  2003  (CMS- 
1203-F) 

Notne  of  Intent  to  Conduct  Nego- 
tiated Rulemaking  for  Special 
Payment  Proviskms  and  Stand- 
ards for  Suppliers  of  Custom- 
Fabricated  OrthotKS  and  Pros- 
thetks  (CMS-6012-N) 

Grants  for  State  and  Community 
Programs  on  Aging,  Training,  Re- 
search, and  DiscretkHiary  Pro- 
grams; Vulnerable  Elder  Rights; 
and  Grants  to  Indians  and  Native 
Hawaiians 


HUD 


RESPA — Improving  the  Process  for 
Obtaining  Mortgages  (FR-4727) 


DOi 


Valua  ion  of  Oil  from  Indian  Leases 
Reclassifk:ation  of  ttie  Vkxina  From 
Endangered  to  Threatened  With 
a  Special  Rule 
Migratory  Bird  Hunting;   Proposed 
2002-2003  Migratory  Game  Bird 
Hunting  Regulattons  (Preliminary) 
With    Requirements    for    Indian 
Tribal  Proposals 
Late  and  Overpayment  Interest 
Takes  vs.  Entitlements  Reporting 


1455 

1456 
1481 


1488 
1509 
1521 


78 

80 
1575 
1603 

1652 

1757 
1771 


82 

88 

93 
94 

95 

99 

1818 
1819 


Title 


Accounting  Ftelief  for  Marginal 
Properties 

Prepayment  of  Royalties 

Deep  Water  Royalty  Relief  for 
Outer  Continental  Shelf  Oil  and 
Gas  Leases  Issued  After  2000 

Financial  Assurances 

Wiklemess  Management 

Mining  Claims  Under  the  General 
Mining  Laws;  Surface  Manage- 
ment 


DOJ 


NomSscriminatkxi  on  ttie  Basis  of 
Disat>ility  in  Put>lk:  Accommoda- 
tkMis  and  Commercial  Facilities 
(Section  610  Review) 

Canier  Arrival  and  Departure  Elec- 
tronk:  Manifest  Requirements 

Electronk;  Prescnptions  for  Con- 
trolled Substances 

lmplementatk)n  of  Sectkxis  104  and 
109  of  the  Communk:atk>ns  As- 
sistance for  Law  Enforcement  Act 

Reductk>n  of  ttie  Number  of  Accept- 
able Documents  and  Other 
Changes  to  Emptoyment 
Verifk»tk>n  Requirements  (Sec- 
tion 610  Review) 

Foreign  Agents  Registratkm  Act; 
Regulations  Revised  and  Clarified 
To  Reflect  Changes  in  the  Law 

Bulletproof  Vest  Partnerstiip  Grant 
Acts  of  1998  and  2000 


DOL 


Defining  and  Delimiting  the  Temn 
"Any  Empkjyee  Emptoyed  in  a 
Bona  FkJe  Executive,  Administra- 
tive, or  Professkxial  Capacity" 
(ESA/W-H) 

Rulemaking  Relating  to  Notk»  Re- 
quirements for  Continuatk>n  of 
Health  Care  Coverage 

Diesel  Partknjiate  Matter  Exposure 
of  Underground  Metal  and 
tstonmetal  Miners 

Vertfk:ation  of  Underground  Coal 
Mine  Operators'  Dust  Control 
Plans  and  Compliance  Sampling 
for  Respirable  Dust 

Determinatkxi  of  Concentratk>n  of 
Respirable  Coal  Mine  Dust 

Occupatkinal  Exposure  to  Crys- 
talline Silk:a 

Focused  Inspections 

Belt  Entry  Use  as  Intake  Aircourse 
To  Ventilate  Working  Sectkxis 
and  Areas  Where  Mechanized 
Mining  Equipment  Is  Being  In- 
stalled or  Removed 
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Seq. 
No. 


Seq. 
No. 


1820 
1821 

1826 
1828 

1830 
1860 

1869 


Title 


Independent  Lalxjratory  Testing 

Improving  and  Eliminating  Regula- 
tions 

Hazard  Communication 

Requirements  tor  Approval  of 
Flame-Resistant  Ckjnveyor  Belts 

Mine  Rescue  Teams 

Occupational  Exposure  to  Tuber- 
culosis 

Injury  and  Illness  Prevention 


102 
104 
107 

110 

1930 

1936 
1940 
2035 
2047 

2095 

2096 

2195 
2247 

2281 

2349 

2374 

2375 

2385 
2387 


DOT 


Computer  Reservations  System 
Regulations  Comprehensive  Re- 
view 

Right  Crewmember  Duty  Period 
Limitations,  Flight  Time  Limita- 
tions, and  Rest  Requirements 

Hours  of  Service  of  Dnvers;  Driver 
Rest  and  Sleep  for  Safe  Oper- 
ations (Rutomaking  Resulting 
From  a  Section  610  Review) 

Standards  for  Development  and 
Use  of  Processor-Based  Signal 
and  Train  Control  Systems 

Participation  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportation  Programs 

Policy  Statement  on  Airline  Pre- 
emption 

Domestic  Passenger  Manifest  Infor- 
mation 

Tank  Level  or  Pressure  Monitoring 
Devices  (USCG-2001-9046) 

Retrofit  of  Improved  Seats  in  Air 
Carrier  Transport  Category  Air- 
planes 

Revised  Standards  for  Cargo  or 
Baggage  Compartments  in  Trans- 
port Category  Airplanes 

Screening  of  Checked  Baggage  on 
Flights  Within  the  United  States 

Unified  Registratkxi  System 

Certification  Requirements  of  Multi- 
stage Vehicles 

Light  Truck  Average  Fuel  Economy 
Standard.  Model  Years  2005- 
2010 

Federal  Motor  Vehicle  Safely 
Standards:  ChikJ  Restraint  Sys- 
tems 

Occupational  Noise  Exposure  for 
Railroad  Operating  Employees 

Whistle  Bans  at  Highway-Rail 
Grade  Crossings 

Blue  Signal  and  Related  Protectkxis 

Minimum  Standards  for  Tempera- 
ture in  the  Locomotive  Cab 


2417 


2916 

2936 
2969 


Title 


Seq. 
No. 


3088 


Applk:ability  of  the  Hazardous  Mate- 
rials Regulations  to  Loading,  Un- 
loading, and  Storage 


124 
126 
134 

144 
145 

146 


3153 
3214 


3223 

3228 
3377 

3489 


TREAS 


Information  Reporting  for  Qualified 
Tuition  and  Related  Expenses; 
Magnetic  Media  Filing  Require- 
nr)ents  for  Informatkw  Returns 

Infomnation  Reporting  for  Payments 
of  Interest  on  Education  Loans 

Mutual  Savings  Associations,  Mu- 
tual KtoWing  Company  Reorga- 
nizations, and  Conversions 


ATBCB 


Americans  with  Disabilities  Act 
(ADA)  Accessibflity  Guidelines  for 
Buiklings  and  Facilities:  Recre- 
ation Facilities 


EPA 


Control  of  Emissions  from  Spark  Ig- 
nition Marine  Vessels  and  High- 
way Motorcycles 

Control  of  Emissions  of  Air  Pollution 
from  Nonroad  Diesel  Engines  and 
Fuel 

National  Prinriary  Drinking  Water 
Regulatk)ns:  Long  Term  2  En- 
hanced Surface  Water  Treatment 
Rule 

Natk>nal  Primary  Drinking  Water 
Regulations:  Groundwater  Rule 

Ettluent  Guidelines  and  Standards 
for  the  Metal  Products  and  Ma- 
chinery Category,  Phases  1  and 
2 

National  Pollutant  Discharge  Elimi- 
nation System  Permit  Regulatkxi 
and  Effluent  Guidelines  and 
Standards  for  Concentrated  Ani- 
mal Feeding  Operations  (CAFOs) 

NESHAP:  Iron  and  Steel  Foundries 

Emi^ons  from  Nonroad  Spark-Ig- 
nition Engines  and  Standards  for 
Recreatkmal  Spark-lgnitkxi  En- 
gines 

Phase  I  (HP)  To  Reduce  the  Re- 
gional Transport  of  Ozone  in  the 
Eastern  United  States 

NESHAP:  Reinforced  Piastre  Com- 
posites Production 

Lead-Based  Paint  Activities;  Train-, 
ing  and  Certificatran  for  Renova- 
tkxi  arxl  Remodeling 

Effluent  Guidelines  and  Standards 
for  the  Constructkm  and  Devetop- 
ment  Industry 


3491 


—  3516 


3542 


3554 


Title 


156 
3779 

3788 

3791 
3792 
3793 
3795 
3800 
3801 

3802 
3803 

3804 
3811 
3812 


3881 
3882 


Effluent  Guidelines  and  Standards 
for  ttie  Concentrated  Aquatk:  Ani- 
mal Productkxi  Industry 

Natk>nal  Primary  Drinking  Water 
Regulations:  Radon 


FEMA 


Govemmentwide    Detwirment    and 
Suspension  (Nonprocurement) 


GSA 


Enforcement  of  Nondiscrimination 
on  the  Basis  of  Handicap  in  Fed- 
erally Assisted  Programs 


SBA 


HUBZone  Empowerment  Con- 
tracting Program 

8(a)  Business 

Development/Program     Improve- 
rnent  and  Technical  Amendments 

Small  Business  Size  Regulatk>ns: 
Rules  of  Procedure  Goveming 
Cases  Before  ttie  Office  of  Hear- 
ings and  Appeals 

SmaH  Business  Size  Standards; 
Tour  Operators 

Small  Business  Size  Standards; 
New  Car  Dealers 

Snfiall  Business  Size  Standards; 
Job  Corp  Centers 

Size  Standards:  Inflation  Adjust- 
ment 

Small  Business  Size  Standards; 
Testing  Laboratories 

Small  Business  Size  Standards;  In- 
formatkKi  Technology  Value 
Added  Ftesellers 

Small  Business  Size  Regulation; 
Petroleum  Refineries 

Small  Business  Size  Standards; 
Forest  Fire  Suppresskm  and 
Fuels  Managentent  Servrees 

New  Markets  Venture  Capital  Pro- 
gram; Amendnwnts 

Small  Business  Size  Standards: 
Travel  Agerreies 

Small  Business  Size  Standards: 
Adoptkw  of  2002  North  Anwrican 
Industry  Classifreatkxi  System  for 
Size  Standards 


FAR 


FAR  Case  1989-093,  Implementa- 
tk)n  of  the  Anti-Lobbying  Statute 

FAR  Case  1991-078.  Small  Busi- 
ness Subcontracting  Reporting 
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Seq. 
No. 


Seq. 
No. 


3884 


3885 


3888 


3893 


THIe 


3975 


3976 


3977 


3978 


3981 


39B2 

3983 

3985 
3986 


3987 

3988 

3989 
3990 
3992 
3993 

3994 


FAR  Case  1995-013.  Govemment 
Property 

FAR  Case  1997-304.  Electronic 
Commerce  in  Federal  Procure- 
merU 

FAR  Case  2000-302.  Veterans  En- 
trepreneurship  and  Smal  Busi- 
ness Devetopment  Act  of  1999 

FAR  Case  2001-016,  E.O.  13202. 
Preservatkxi  of  Open  Competitkxi 
and  Govemment  Neutrality  To- 
wards Govemment  Contractors' 
Lat>or  Relatk)ns  on  Federal  ar>d 
Federally  Funded  Construction 
Projects 


FCC 


Policies  and  Rules  Goveming  Inter- 
state Pay-Per-Call  and  Ottter  In- 
formation Services  Pursuant  to 
the  Telecommunreatkms  Act  of 
1996 

Implementatkxi  o(  the  Subscriber 
Selection  Chartges  Proviskm  of 
ttie  Tetecommunreatkxis  Act  of 
1996 

Implementatkm  of  Sedton  255  aixj 
Sectkxi  251  (aH2)  of  the  Tele- 
conmiunicatkms  Act  of  1996;  Ac- 
cess to  Teiecommunteations 
Servrees  Equipment  and  Cus- 
tomer Premise  Equipment  for 
Persons  With  Disabilities 

In  the  Matter  of  the  Telecommuni- 
catkMis  Relay  Servwes,  ttie 
Americans  With  Disabilities  Act  of 
1990,  and  the  Telecommuni- 
catkxis  Act  of  1996 

In  Ihe  Matter  of  Amertdment  of  Part 
73,  Subpart  G.  of  the  Commis- 
skxi's  Rules  Regarding  ttie  Emer- 
gency Alert  System 

MSB  Spectrum  ANocation 

Unlicefised  Natnnal  Information  In- 
frastructure at  5  GHz 

tRegulatmns  for  RF  Lighting  Devrees 

Industry  Coordinatkjn  Committee 
System  for  Broadcast  Digital  Tel- 
evision Servree 

3650-3700  Govemment  Transfer 
Band 

Fixed  Satellite  Servree  and  Terres- 
trial System  in  the  Ku-Band 

Spread  Spectrum  Devices 

Wireless  Medk»l  Telemetry  Sennce 

Conducted  Emisskm  Limits 

Revision  of  ttte  Rules  Regarding 
Ultra-WklebarKl  Transmission 

Sofhfvare  Defined  Radk)  Authoriza- 
tion 


3995 
3996 
3997 

3998 
4001 


4005 


4006 


4007 


4006 


4009 


4010 


4011 


Tide 


Seq. 
No. 


4012 


4013 


4014 


4015 


4016 


New  Advanced  Wireless  Servrees 

Reallocatkxi  of  27  MHz  Spectrum 

Reviskxis  to  Broadcast  Auxiliary 
Servree  Rules 

Part  15  Biennial  Review 

Certifreatkm  of  Equipment  in  the 
24.05-24.25  GHz  Band  at  ReM 
Strengths  Up  to  2500  mV/m 

Streairtlining  the  CommisskNi's 
Rules  arxJ  Regulatx>ns  for  Sat- 
ellite Applicatkxi  and  Lreensing 
Procedures;  IB  Docket  No.  95- 
117 

Satellite  Communreatkms  —  NGSO 
Mobie  Satellite  Sennce;  CC 
Docket  No.  92-166 

Estat)lishing  Rules  anc  Policies  for 
the  Use  of  Spectrum  for  Mobile 
Sateffite  Sennce  in  the  L-6and;  IB 
Docket  No.  96-132 

Establishntent  of  Rules  and  Potreies 
for  the  Digital  Audk>  Radk)  Sat- 
eNte  Sennce  in  the  2310-2360 
MHz  Frequency  Band;  IB  Docket 
140.  95-91;  GEN  Docket  No.  90- 
357 

Redesignatkxt  of  the  27.5-29.5  GHz 
Frequency  Band;  CC  Docket  No. 
92-297 

Amendment  of  Polk:y  To  ARow 
Non-U.S.  Lreensed  Space  Sta- 
tkxts  To  Provide  Servne  in  the 
United  States;  IB  Docket  Ho.  96- 
111;  CC  Docket  No.  93-23 

AHocate  &  Designate:  Spec  for 
Rxed-Sat  Sn^  (37.5-38.5.  40.5- 
41.5  &  48.2-50.2  GHz  Bands).  Al- 
k)cate:  Rxed  &  Mobile  40.5-42.5 
GHz:  Wireless  46.»47  GHz;  Gov 
Oper  37-38  &  40-40.5  GHz;  IB 
Doc  No.  97-95 

Establishnient  of  PoHcies  and  Serv- 
we  Rules  for  the  MobHe  Satellite 
Sennce  in  the  2  GHz  Band;  IB 
Docket  No.  99-81 

Polreies  for  the  Direct  Broadcast 
Satellite  Sen/toe;  IB  Docket  No. 
98-21 

1998  Biennial  Regulatory  Review  — 
Review  of  Accounts  Settlemenl  in 
Maritime  Mobile  &Maritime  Mo- 
bile-Satellite Radk)  Sennces  and 
WitfKlrawal  of  the  Commissk>n  as 
Accounting  Authority;  IB  Doc  No. 
98-96 

Gtobal  Mobite  Personal  Commu- 
mcatwns  by  Satellite;  IB  Docket 
No.  9»«7 

Direct  Broadcast  Publk:  Interest  Ob- 
Kgatnns;  MM  Docket  No.  93-25 


4018 

4019 

4022 
4024 

4025 
4026 

4027 

4028 

4029 
4030 

4031 
4032 

4033 


4034 
4035 
4036 
4037 

4038 


4039 
4042 
4043 


4044 
4045 
4047 

4048 
4053 


Titte 


2000  Bienrtial  Review  —  Amerxl- 
ment  of  Parts  43  arid  63  of  the 
Commi8Sk)n's  Rules;  IB  Docket 
Ho.  00-231 

Licensing  and  Coordinatnn  of  Earth 
Statk)ns  in  the  Rxad-SateMte 
Sennces;  IB  Docket  No.  00-203 

Space  Statren  Lreensing  Reform;  IB 
Dockets  00-248  and  02-34 

Flexit)ility  for  Delivery  of  Commu- 
nreatrans  by  Mobile  Satellite  Serv- 
ree  Provkters  in  tt)e  2  GHz  Band, 
the  L-Band.  and  the  1.6/2.4  GHz 
Band 

Mitigatkxi  of  Orbital  Debris;  IB 
Docket  No.  02-54 

Preemptnn  of  Local  Zonir>g  Regula- 
tkm  of  Satellite  Earth  Stations;  IB 
Docket  No.  95-59 

Amendment  to  Regulatory  Poikaes 
Goveming  Domestic  Fixed  Sat- 
ellites and  Separate  Inlemaikxtal 
Satelttte  Systems;  IB  Docket  No. 
95-41 

Transfer  of  Control  of  Non-Stock 
Entities  (MM  Docket  No.  89-77) 

Cabte  Televisk)n  Rate  f^egulation 

Cable  Televiskxi  Rate  Regulation: 
Cost  of  Servkse 

Customer  Service  Standards 

FiHng  of  Televisk>n  Network  Affili- 
ation Contracts  (MM  Docket  No. 
95-40) 

Rules  Goveming  Broadcast  Tele- 
viston  Advertising  (MM  Docket 
No.  95-90) 

Cabte  Home  Wiring 

Ctosed  Captioning 

Cabte  Act  Refomn 

Competitive  Availability  of  Naviga- 
tion Oevk»s 

Minor  Modifwations  of  Broadcast  Li- 
censes WitfKXJt  Prior  Construc- 
tion Permit  (MM  Docket  No.  96- 
58) 

Pote  Attachment  Provistons 

Horizontal  Ownership  Umits 

Application  of  Networic  htondupica- 
tton,  Syndk»ted  Exdusiviiy,  and 
Sports  Blackout  f^jles  to  SateWte 
Retiansmisskjn  —  SHVIA 

Retransmisskxi  Cortsent  Issues  — 
SHVIA 

Digital  Audk)  Broadcasting  Systems 
(MM  Docket  No.  99-325) 

Ancillary  or  Supplemental  Use  of 
DTV  Capacity  by  Non-Commer- 
dal  Lteensees  (MM  Docket  No. 
96-203) 

Periodic  Review  of  Rules  and  Poli- 
cies Affecting  the  Conversion  to 
DTV  (MM  Docket  No.  00-39) 

Excknive  Contract  Prohibition  of 
the  Program  Access  Rules 
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Seq. 
No. 


4054 
4055 

4056 
4057 
4058 

4059 

4060 

4061 

4062 


4063 
4064 


Title 


4065 


4066 


4067 


4068 
4069 


4070 


4071 


4072 


Revision  of  EEO  Rules  and  Poli- 
cies; MM  Docket  No.  98-204 
Reexamination      of      Comparative 
Standards     for     Noncommercial 
Educational      Applicants;      MM 
Docket  No.  95-31 
Cross  Ownership  of  Broadcast  Sta- 
tions and  Newspapers 
Assessment  and  Collectwn  of  Reg- 
ulatory Fees  for  FY  2002 
Amendment  of   Vt\e   Commission's 
Rules  Concerning  Maritime  Com- 
munk»tions 
Future   Devetopment  of  800  MHz 
SMR;  Competitive  Bidding  Wkle 
Area 
Resale  and   Roaming   Obligations 
Pertaining  to  Commercial  Mobile 
Radio  Services 
Inviementatnn  of  Sectkm  309(i)  of 
the   Commur>icatkxis  Act,   Com- 
petitive     Bidding;      Narrowband 
PCS  Competilive^Bidding  Rules 
|fnplementatk)n  of  Sectkxi  309(j)  of 
the  Communications   Act,   Com- 
petitive   Bidding;    218-219    MHz 
Competitive  Bidding  Rules 
39  GHz  Channel  Plan 
Implementation    of    309(j)    of    the 
Communicatkxis  Act,  Amendment 
of  Parts  20  and  24  of  the  Com- 
mission's    Rules    -     Broadband 
PCS  Competitive  Bidding  and  ttie 
Commercial  Mobile  Radio  Service 
Spectrum  Cap 
Revision  of  the  Rules  To  Ensure 
Conyatibility  With  Enhanced  91 1 
Emergency  Cahng  Systems 
In  the  Matter  of  the  Communica- 
tkxis Assistance  for  Law  Enforce- 
ment Act 
Devetopment  of  Operattonal.  Tech- 
racal,    and    Spectmm    Require- 
ments for  Publk:  Safety  Commu- 
nicattons  Requirements 
Multiple  Access  Systems 
Amendment  of  Pan  I  of  the  Com- 
mission's Rules  —  Competitive 
Biddmg  Procedures 
Amendment  of  Part  90  of  the  Rules 
To  Adopt  Regulatk>ns  for  Auto- 
mata Vehicle  Monitoring  Systems 
Sennce  Rules  for  the  746-764  and 
776-794  MHz  Bands,  and  Revi- 
swns  to  Part  27  of  the  Commis- 
sion's Rules 
Implementatton  of  Sectkjns  309(i) 
and  337  of  the  Communicalions 
Ad  of  1934  as  Amended 


Seq. 
No. 


4073 


4074 


4076 


4077 


4078 


4079 


4080 


4081 


4082 


4083 


TiUe 


4084 
4065 


4086 
4089 


4092 


4093 


4095 


4096 
4098 


1998  Biennial  Regulatory  Review  — 
Spectrum  Aggregation  Limits  for 
Wireless        Telecommunk:atkX)S 
Carriers 
Amendment  to  Parts  1,  2,  87  and 
101  of  the  Rules  to  Ucense  Fixed 
Sennces  at  24  GHz 
Amendment   of   Parts   13  and   80 
Governing  Maritime  Communtoa- 
ttons 
Amendment  of  the  Rules  Regarding 
Installment    Payment    Financing 
for     Personal     Communicattons 
ServKes  Lk»nsees 
Transfer  of  the  3650  Through  3700 
MHz  Band  From  Federal  Govern- 
ment Use 
2000  Biennial   Regulatory   Review 
Spectrum  Aggregation  Limits  for 
Commercial  Mobile  Radto  Serv- 
Kes 
In  the  Matter  of  Promoting  Effkaent 
Use  of  Spectrum  Through  Elimi- 
natton  of  Bamers  to  the  Develop- 
ment of  Secondary  Martlets 
In   the   Matter   of   Automatk:   and 
Manual  Roaming  OWigattons  Per- 
taining   to    Commercial    Mobile 
Radto  Servwes 
Amendment  of  Part  90  for  Lk»nsing 
Low   Power  Operattons   in   450- 
470  MHz  Band 
Realtocation  of  the  216-220  MHz. 
1390-1395  MHz,  1427-1429  MHz. 
1429-1432  MHz.  1432-1435  MHz, 
1670-1675  MHz.  and  2385-2390 
MHz       Government       Transfer 
Bands. 
Review  of  Quiet  Zones  Appltoatton 

Procedures 
Reallocatton  and  Servk»  Rules  for 
the  698-746  MHz  Spectrum  Band 
(Televiston  Channels  52-59) 
Implementation  of  91 1  Act 
Implementatton    of    the    Universal 
Servtoe    Porttons    of    ttie    1996 
Telecommuntoattons  Act 
Telecommuntcattons  Carriers'   Use 
of  Customer  Proprietary  Networtt 
Infomiatton  and  Other  Customer 
Information 
Implementatton         d         Sectton 
402(b)<l)(a)  of  the  Telecommuni- 
cattons  Act  of  1996;  LEC  Tariff 
Streamlining  Provistons 
Implementatton  of  the  Local  Com- 
petitton   Provistons  of  the  Tele- 
communtoattons  Act  of  1996 
Enhanced  91 1  Sennces  for  Wireline 
Detarifling  of  Competittve  Local  Ex- 
cfiange   Carriers'    Interstate   Ex- 
change Access  Servtoes 


Seq. 
No. 


4100 

4102 

4103 

4104 
4106 


4107 
4110 


4172 


4173 


4182 


4187 


4188 


4190 


4191 


Title 


Deptoyment  of  Wireline  Sennces 
Offering  Advanced  Telecommuni- 
cations Capability 

Local  Telephone  Networks  That 
LECs  Must  Make  Available  to 
Competitors 

2000  Biennial  Regulatory  Review  — 
Telecommuntoattons  Sennce 

Quality  Reporting  Requirements 

Access  Charge  Reform  and  Uni- 
versal Servtoe  Reform 

Streamlining  Procedures  for  Com- 
mon Carrier  Transfers  of  Control 
and  Implementatton  of  Furtfier 
Streamlining  Measures  for  Do- 
mestic Section  214  Authorizatkxw 

Numbering  Resource  Optimizatkxi 

Customer  Premises 

Equipment/Enhanced  Sendees 
Bundling  Restrictions  in  Com- 
puter II 


4243 

4266 
4270 

4272 
4274 


FRS 


Regulation:  DD  —  Tmth  in  Savings 
Act  (Section  610  Review) 

Regulatton:  B  —  Equal  Credit  Op- 
portunity (Docket  Number  R- 
1008)  (Section  610  Review) 

Regulatton:  W  —  Transacttons  Be- 
tween Banks  and  Their  Affiliates 
(Docket  Number:  R-1103) 

Regulatton:  Y  —  Bank  HoWing 
Companies  and  Change  in  Bank 
Control  (Docket  Number:  R-1092) 

Regulatton:  BB  —  Community  Rein- 
vestment (Docket  Number  R- 
1112)  (Section  610  Review) 

Misc.  Interpretattons:  Appltoation  o« 
Secttons  23A  and  23B  of  the 
Federal  Resenre  Act  to  Derivative 
Transactions  With  Affiliates  and 
Intraday  Extensions  of  Credit  to 
Affiliates  (Docket  Number  R- 
1104) 

Regulatton:  C  —  Home  Mortgage 
Disctosure  (Docket  Numbers:  R- 
1001  andR-1120) 


NRC 


Rnanctal  Assurance  Amendments 

for  Materials  Licenses 
Noliftoatton  Requirement 
Electronto  Maintenance  and   Sub- 

misston  of  Infonnatton 
Debt  Collectkxi  Procedures 
Revision  of   Fee  Schedules;   Fee 

Recovery.  FY  2002 
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Seq. 
No. 


Seq. 
No. 


4280 
4283 

4286 

4287 

4289 

4291 

4294 

4299 

4312 
4313 

4314 


4315 
4316 


4317 
4318 

4319 

4322 
4325 

4326 
4328 

4329 

4331 
4336 


Title 


SEC 


Streamlining  Rule  144 

FinarKial  Reporting  and  Blank 
Check  Companies 

Form  8-K  Disctosure  of  Certain 
Management  Transactions 

Disclosure  in  Management's  Dis- 
cusston  and  Analysis  Regarding 
the  Appltoation  of  Crittoal  Ac- 
counting Poltoies 

Additional  Form  8-K  Disclosure  Re- 
quirements and  Acceleration  of 
Filing  Date 

Accelerating  Periodic  Report  Discto- 
sure and  Requiring  Disclosure  on 
Company  Websites 

Certiftoation  of  Disclosure  in  Com- 
panies' Quarterly  and  Annual  Re- 
ports 

Disclosure  of  Proxy  Voting  Policies 
and  Results  by  Investment  Com- 
panies 

Custody  or  Possesston  of  Funds  or 
Securities  of  Clients 

Certain  Broker-Dealers  Not 
Deemed  To  Be  Investment  Advis- 
ers 

Exemptton  for  Certain  Investment 
Advisers  Operating  Through  the 
Internet 

Amendments  to  Form  ADV 

Transactions  of  Investment  Compa- 
nies With  Porffolio  and  Sub- 
advisory  Affiliates 

Proposed  Amendments  to  Invest- 
ment Company  Advertising  Rules 

Certiftoation  of  Disclosure  in  Man- 
agement Investment  Companies' 
Reports  to  Sharehoklers 

Custody  of  Investment  Company 
Assets  With  a  Securities  Deposi- 
tory 

Political  Contributions  by  Certain  In- 
vestment Advisers 

Exemption  for  the  Acquisition  of  Se- 
curities During  the  Existence  of 
an  Underwriting  or  Selling  Syn- 
dtoate 

Mergers  of  Certain  Affiliated  Invest- 
ment Companies 

An)endments  to  the  Penny  Stock 
Rules  in  Light  of  the  Electronto 
Signatures  in  Gtot>al  and  National 
Commerce  Act 

Risk  Assessment  Recordkeeping 
and  Reporting  Requirement 

Cor)cept  Release:  Short  Sales 

Tertoer  and  Reorganization  Agents 


4337 

4338 

4339 
4341 


Title 


Net  Capital  Requirements  for  Bro- 
kers or  Deators — Definition  of  ttie 
Tenn  Nattonally  Recognized  Sta- 
tistical Rating  Organization 

Publtoation  or  Submisston  of 
Quotattof^  WittKxit  Specified  In- 
formatton 

Processing  Requirements  for  Can- 
celled Securities  Certiftoates 

Repeal  of  Rule  11Acl-7  Under  the 
Securities  Exchange  Act  of  1934 


Small  Governmental  Jurisdictions 


Seq. 
No. 


15 
173 


174 


285 


509 
572 

600 
602 
608 
646 
649 


Tide 


USDA 


Egg  and  Egg  Products  Inspection 
Regulattons 

National  Organic  Program:  Add 
Standards  for  Mushroom, 
Aptouttore,  Greenhouse,  and  Hy- 
dreponto  Production  Systems  and 
the  Handling  of  Honey  (TM-01- 
09) 

National  Organto  Program:  Add 
Standards  for  the  Organic  Certifi- 
cation of  Wi(d  Captured  Aquatto 
Animals  (TM-01-08) 

National  Flood  Insurance  Regula- 
ttons 


DOC 


Chemtoal  Weapons  Convention 
Regulattons 

Amendment  7  to  the  Fishery  Man- 
agement Plan  for  the  Bottomfish 
Fisheries  of  ttie  Westem  Pacific 
Regton 

Revise  Community  Development 
Quota  Program  Administration 
and  Altocation  Regulattons 

Antarctic  Maririe  Living  Resources 
Vessel  Monitoring  System  and 
Catch  Documentation  Scheme 

2003  InitisU  Speciftoations  for  Attan- 
tto  Mackerel.  Squkl.  and 
Buttertish 

Imptementation  of  Westem  Pacific 
Coral  Reef  Ecosystem  Fishery 
Management  Plan  (FMP) 

Amendments  61/61  for  BSAI  and 
GOA  Groundfish;  Amendnr>ent  13 
for  Commercial  King  and  Tanner 
Crab;  and  Amendment  8  for  Alas- 
ka Scaltop  Fishery 


Seq. 
No. 

Title 

659 

Amendment  60  to  the  Fishery  Man- 
agement Plan  for  the  Groundfish 
Fishery  of  the  Gulf  of  Alaska 

DOD 

775 

Implementatton  of  the^ikffire  Sup- 
presston  Aircraft  Transfer  Act  of 
1996 

ED 

23 

Reauthorizatton  of  Titie  1  of  the  Ele- 
mentary and  Secondary  Edu- 
catton  Act  of  1965  (Section  610 
Review) 

DOE 

860 

Alternative  Fueled  Vehtole  Acquisi- 
tton  Requirements  for  Private  and 
Local  Govemment  Fleets 

HHS 

1001 

1083 
1125 

Medtoal  Chikj  Support  and  Health 
Insurance  Coverage  of  Depend- 
ent ChiWren  (CMS-2081-P) 

Bona  Fide  Wellness  Programs 
(CMS-2078-F) 

Grants  for  State  and  Community 
Programs  on  Aging.  Training,  Re- 
search, and  Discrettonary  Pro- 
grams; Vulnerable  Elder  Rights; 
and  Grants  to  Indians  and  Native 
Hawaiians 

DOi 

77 
1446 

Valuation  of  Oil  from  Indian  Leases 
Indian  Reservation  Roads  Program 

DOJ 

ia'>2 

Reduction  of  the  Number  of  Accept- 
able Documents  and  Other 
Changes  to  Emptoyment 
Verification   Requirements   (Sec- 

DOL 

82 
1800 

Defining  and  Delimiting  the  Term 
"Any  Emptoyee  Emptoyed  in  a 
Bona  Fide  Executive,  Administra- 
tive, or  Professional  Capacity" 
(ESAW-H) 

Definition  of  Collective  Bargaining 
Agreement  (ERISA  Section  3(40)) 
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Seq. 

Trtle 

No. 

1860 

Occupational   Exposure  to  Tutwr- 

cutosis 

DOT 

107 

Hours  ol  Service  o«  Drivers;  Driver 

Rest  and  Steep  lor  Safe  Oper- 

ations   (Rutomatdng    Resulting 

1936 

Policy   Statement   on   Airline   Pre- 

emption 

ATBCB 

3068 

Americans    with     Disabilities    Act 

(ADA)  Accessibility  Guidelines  for 

Buildings  and   Faalities;    Recre- 

ation Facilities 

EPA 

134 

National    Primary    Drinking    Water 

Regulations:   Long  Term  2  En- 

hanced Surface  Water  Treatment 

Rute 

144 

National    Primary    Drinking    Water 

Regulatk>ns:  Groundwater  Rute 

3377 

Lead-Based  Paint  Activities,  Train- 

ing and  Certification  for  Renova- 

tion arKJ  Ftenradeling 

3516 

National    Primary    Drinking    Water 

Regulatkxis:  Radon 

GSA 

3554 

Enforcement    of    Nondiscriminatten 

on  the  Basis  of  Handk:ap  in  Fed- 

erally Assisted  Programs 

MILS 

3629 

Implementatten  of  Trtte  IX  of  the 

Education    Act   Amendments   of 

1972 

NEA 

3635 

htendiscrimination  on  the  Basis  of 

Sex   in   Federally   Assisted   Pro- 

grams and  Activities— Imptemen- 

tatkx)  of  Titte  IX  of  the  Educatwn 

Amendments  of  1972 

FAR 

3881 

FAR  Case  1969-093,  Imptementa- 

tion  of  the  Anti-Lobbying  Statute 

Seq. 
No. 


3977 


Trtte 


FCC 


3981 


3965 
3967 

399o 
4026 


4029 
4030 

4031 
4036 
4059 


4065 


4067 


4072 


4074 


4078 


4083 


4066 
4069 


4096 
4107 


4266 
4270 


Imptementatkw  of  Section  255  and 
SectH>n   251(a)(2)    of   the   Tete- 
commuracatkxts  Act  of  1996;  Ac- 
cess     to      Tetecommunteatkxis 
Servk»s    Equipment    and    Cus- 
torT>er    Premise    Equipment    for 
Persons  With  Disabilities 
In  the  Matter  of  Amendment  of  Part 
73.  Subpart  G,  of  the  Commis- 
sion's Rules  Regarding  the  Emer- 
gency Alert  System 
Regutetkxis  for  RF  Lighting  Devwes 
3650-3700    Government    Transtef 

Band 
ReaBocatten  of  27  MHz  Spectmm 
Preemption  of  Local  Zoning  Regula- 
tion of  Satellite  Earth  Stations;  IB 
Docket  No  95-59 
Cabte  Tetevision  Rate  Regulatkxi 
Cabte  Tetevision  Rate  Regulation: 

Cost  of  Sen/ice 
Customer  Sen/k»  Standards 
Cabte  Act  Reform 

Future  Devek>pn>ent  of  800  MHz 
SMR;  Competitive  Bidding  Wkle 
Area 
Revisten  of  the  Rules  To  Ensure 
Compatibility  With  Enhanced  911 
EmergerKy  Calling  Systems 
Development  of  Operational.  Tech- 
nwal.    and    Spectrum    Require- 
ments for  PuWk:  Safety  Commu- 
nk:ations  Ftequirements 
Imptementation   of  Sectkxis  309(j) 
and  337  of  the  Communkattens 
Act  of  1934  as  Amended 
Amendment  to  Parts  1,  2.  87  and 
101  of  ttie  Rules  to  Ucense  Fixed 
Sennces  at  24  GHz 
Transfer  of  the  3650  Through  3700 
MHz  Band  From  Federal  Govern- 
ment Use 
Realkscatkxi  of  the  216-220  MHz. 
1390-1395  MHz,  1427-1429  MHz, 
1429-1432  MHz.  1432-1435  MHz, 
1670-1675  MHz.  and  2385-2390 
MHz       Government       Transfer 
Bands. 
Implementatkxi  of  91 1  Act 
Implementatkxi    of    the    Universal 
ServKe    Portions    of    the    1996 
Tetecommunicatkxis  Act 
Enhanced  91 1  Sennces  for  Wireline 
Numbering  Resource  Opiimizatkxi 


Notification  Requirement 
Electronic  Maintenance  and  Sut>- 
mission  of  Informatten 


Seq. 
No. 


4274 


Trtte 


Reviskxi   of   Fee   Schedules;   Fee 
Recovery,  FY  2002 


Small  Organizations 


Seq. 
No. 


285 
438 


600 


674 


701 


Trtte 


USOA 


761 


775 


57 


1059 


1063 


1098 


Nattenal  Ftood  Insurance  Regula- 
tior« 

Business  and  Industry  Guaranteed 
Loan  Program— Financing  Coop- 
erative Stock 


DOC 


Revise  Community  Devetopmerrt 
Quota  Program  Administratnn 
and  AHocatkxi  Regutettens 

AMantk:  Large  Whale  2002  Sea- 
sonal Area  Management  (SAM) 
Program 

Amendment  54  to  FMP  for  Ground- 
fish  Fishery  of  Bering  Sea  and 
Aleutian  Istends  Area  and 
Amendment  54  to  FMP  for 
Groundfish  of  Gulf  of  Alaska 


DOD 


Natkxial  Security  Educatton  Pro- 
gram (NSEP)  Grants  to  Instttu- 
tions  of  Higher  Educatkxi  (DoO 
Instructkxi  1025.5) 

Implementatron  of  the  WikJfire  Sup- 
pression Aircraft  Transfer  Act  of 
1996 


HHS 


Revisten  of  Medicare/Medkakl  Hos- 
prtal  Conditons  of  Participation 
(CMS-3745-F) 

Improvements  to  the 

MedKare-hChok»  Appeals  and 
Grievance  Procedures  (CMS- 
4024-F) 

Physkaans'  Retenals  to  Health 
Caie  Entities  Wrth  Whwh  They 
Have  Financial  Retetionships^ 
Phase  II  (CMS-1810-FC) 

Prospective  Payment  System  and 
Consolklated  Billing  for  Skitted 
Nursing  Fadlrties— Update  for  FY 
2003  (CMS-1202-N) 
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Seq. 
No. 

Trtte 

DOI 

1507 

Location    Recording    and    Mainte- 
nance of  Mining  Claims  and  Sites 

DOJ 

78 
1609 

1652 

1757 

Nondiscriminatk>n  on  the  Basis  of 
Disabilrty  in  PuWk:  Accommoda- 
tk>ns  and  Commercial  Fadlrties 
(S«:tion  610  Revisw) 

Fees  for  Participation  in  Dedicated 
Commuter  Lanes  at  Selected 
Ports  of  Entry;  Collection  of  Fees 
Under  the  Dednated  Commuter 
Lane  Program 

Reduction  of  the  Number  of  Accept- 
abte  Documents  and  Other 
Changes  to  Employment 
Verification  Requirements  (Sec- 
tion 610  Review) 

Foreign  Agents  Registratten  Act; 
Regulations  Revised  and  Clarified 
To  Reflect  Changes  io  the  Law 

DOL 

82 

88 

1778 
1800 
1860 

Defining  and  Delimrting  the  Term 
"Any  Employee  Emptoyed  in  a 
Bona  Fide  Executive,  Administra- 
tive, or  Professional  Capadty" 
(ESA/W-H) 

Rutemaking  Relating  to  Notice  Re- 
quirements for  Continuation  of 
Health  Care  Coverage 

Labor  Organization  Annual  Finan- 
cial Reports 

Definition  of  Collective  Bargaining 
Agreement  (ERISA  Sectten  3(40)) 

OccupatkxuU  Exposure  to  Tuber- 
cutosis 

DOT 

107 

Hours  of  ServKe  of  Drivers;  Driver 
Rest  and  Steep  for  Sate  Oper- 
ations   (Rulsmaldng    Resulting 

Seq. 
No. 

Trtte 

ATBCB 

3088 

Americans  with  Disabilrties  Act 
(ADA)  Accessibilrty  Guktelines  for 
BuikJings  and  Facilities:  Recre- 
ation Facilities 

EPA 

134 

144 
3377 

National  Primary  Drinking  Water 
Regulattens:  Long  Term  2  En- 
hanced Surface  Water  Treatinent 
Rute 

National  Primary  Drinking  Water 
Regulations:  Groundwater  Rute 

Lead-Based  Paint  Activrties;  Train- 
ing and  Certification  for  Renova- 
tion and  Remodeling 

IML5 

3629 

Imptementation  of  Trtte  IX  of  the 
Education  Act  Amendments  of 
1972 

NEA 

3635 

Nondiscriminatten  on  the  Basis  of 
Sex  in  Federally  Assisted  Pro- 
grams and  Activities-i-lmplen»er»- 
tatten  of  Trtte  IX  of  the  Education 
Amendments  of  1972 

FAR 

3881 
388? 

FAR  Case  1989-093,  Imptementa- 
tion of  the  Anti-Lobbying  Statute 

FAR  Case  1991-078,  Small  Busi- 
ness StJbcontiBCting  Reporting 

FCC 

3977 

Imptementation  of  Section  255  and 
Section  251(a)(2)  of  ttie  Tete- 
communk:ations  Act  of  1996;  Ac- 
cess to  Telecommunicatiorts 
Servrces  Equipment  and  Cus- 
tomer Premise  Equipment  for 
Persons  With  Disabilrties 

Seq. 
No. 


3981 


3985 
3989 
3990 
3999 
4011 


4026 

4028 
4065 

4074 

4083 


4084 

4086 
4096 
4107 


4243 

4266 
4270 

4272 
4274 


Trtte 


In  the  Matter  of  Amendmerrt  of  Part 
73,  Subpart  G,  of  the  Commis- 
skxi's  Rules  Regarding  the  Emer- 
gency Atert  System 

Regutetions  for  RF  Lighting  Devnes 

Spread  Spectrum  Devk»s 

Wireless  Medk:at  Telemetry  Service 

Amateur  Radk>  Servk:e  Rules 

Alkx^ate  &  Designate:  Spec  for 
Fixed-Sat  Sn^  (37.5-38.5,  40.5- 
41.5  &  48.2-50.2  GHz  Bands).  Al- 
tocate:  Fixed  &  Mobite  40.5-42.5 
GHz;  Wiretess  46.9-47  GHz;  Gov 
Oper  37-38  &  40-40.5  GHz;  IB 
Doc  No.  97-95 

Preemptk>n  of  Local  Zoning  Regula- 
tion of  Satellrte  Earth  Stations;  IB 
Docket  No.  95-59 

Transfer  of  ContiDi  of  Non-Stock 
Entities  (MM  Docket  No.  89-77) 

Revisten  of  the  Rutes  To  Ensure 
Compatibilrty  Wrth  Enhanced  911 
Emergency  Calling  Systems 

Amendment  to  Parts  1,  2,  87  arxJ 
101  of  the  Rutes  to  Ucense  Fixed 
Servnces  at  24  GHz 

Realtocation  of  the  216-220  MHz, 
1390-1395  MHz,  1427-1429  MHz, 
1429-1432  MHz,  1432-1435  MHz, 
1670-1675  MHz,  and  2385-2390 
MHz  Government  Transfer 
Bands. 

Review  of  Ouiet  Zones  Applk:ation 
Procedures 

Imptementation  of  91 1  Act 

Enhanced  91 1  Servfces  for  Wireline 

Numbering  Resource  Optimizatkxi 


NRC 


Financial   Assurance   Amendnrwnts 

for  Materials  Lk:enses 
Notificatten  Requirement 
Electixxik:   Maintenance  ar)d  Sub- 

missten  of  Information 
Debt  Collection  Procedures 
Ftovisten  of  Fee  Schedules;   Fee 

Recovery,  FY  2002 


C.  INDEX  TO  ENTRIES  THAT  MAY  AFFECT  SMALL  ENTITIES  WHEN  A  REGULATORY 

FLEXIBILITY  ANALYSIS  IS  NOT  REQUIRED 

The  Regulatory  Flexibility  Act  (5  U.S.C.  601)  requires  that  agencies  publish  regulatory  agendas  identifying 
those  rules  that  may  have  a  significant  economic  impact  on  a  substantial  number  of  small  entities.  Agencies 
meet  that  requirement  by  including  the  information  in  their  submissions  for  The  Regulatory  Plan  and  the 
Unified  Agenda.  Some  agencies  have  chosen  to  identify  additional  regulatory  actions  that  may  have  some 
impact  on  small  entities  even  though  a  Regiilatory  Flexibility  Analysis  may  not  be  required. 

The  following  index  lists  the  regulatory  actions  in  this  publication  for  which  agencies  have  chosen 
to  indicate  that  some  impact  on  small  entities  is  likely  even  though  a  Regulatory  Flexibility  Analysis  may 
not  be  required.  The  Sequence  Number  (Seq.  No.)  of  the  entry  identifies  the  location  of  the  entry  in  this 
edition.  For  further  information,  see  the  Regulatory  biformation  Service  Center's  Introduction  to  The  Regulatory 
Plan  and  the  Unified  Agenda  in  part  II  of  tMs  issue. 


Seq. 
No. 


16 

170 

172 

180 

185 

186 
196 

312 

314 

317 
318 

339 

373 
394 


Small  Businesses 


Title 


USDA 


Elimination  of  Chilling  Time  and 
TempefBture.  Requirements  for 
Ready-To-Cook  Poultry  (Section 
610  Review) 

Changes  in  Fees  for  Federal  Grad- 
ing and  Certification  of  Livestock 
for  Chicago  Mercantile  Exchange 
Futures  Deliveries 

Revision  of  Regulations  Governing 
the  Inspection  eind  Grading  Serv- 
Ke  of  Manufactured  or  Processed 
Dairy  Products  (DA-00-08) 

User  fees  for  2003  Crop  Cotton 
Classification  Services  (CN-02- 
006) 

Hass  Avocado  Promotion,  Re- 
search, and  lnfomiatk>n  Order 
(FV-01-705) 

Mango  Promotkxi,  Research,  and 
InfonnatkMi  Order  (FV-01-707) 

Revisk>n  of  User  Fees  for  2002 
Crop  Cotton  Classification  Serv- 
ices 

Livestock  Purchase  or  Sale:  Pro- 
hibit Non-Reporting  of  Price 

Fees  for  Offk:ial  Inspectkm  and  Offi- 
cial Weighing  Servk^s 

Swine  Packer  Mariceting  Contracts 

Exceptkms  to  Geographk:  Areas  for 
Offk:ial  Agefx>es  Under  the 
USGSA 

WIC:  Requirements  for  and  Evalua- 
tron  of  WIC  Program  Requests 
for  Bkis  for  Infant  Formula  Re- 
ba\e  Contracts 

Reform  of  Regulations  on  Imported 
Meat  and  Poultry  Products 

Rewortcing  of  Meat  and  Poultry  Car- 
casses Acckientally  Contamir 
nated  During  Evisceratk>n 


Seq. 
No. 


398 


411 


440 


490 


493 
495 

531 
562 

563 

574 

577 

579 


TMe 


Program  To  Assist  U.S.  Producers 
In  Developing  Domestk:  Maricets 
for  Value-Added  Wheat  Gluten 
and  Wheat  Starch  Products 

Sale  and  Disposal  of  Natk>nal  For- 
est System  Timber;  Timber  Ex- 
port and  Substitutkxi  Restrictk>ns 

Annual  Renewal  Fee 


DOC 


Mandatory  Automated  Export  Sys- 
tem (AES)  Filing  for  All  Items  on 
the  Commerce  Control  List  (CCL) 
and  tfie  United  States  Munrtk>ns 
Ust  (USML) 

IReporting  Value  on  Shipper's  Ex- 
port Declaration  for  Inland  Freight 
and  Insurance  Charges 

Notatkm  of  the  Shipper's  Export 
Declaration  Filing  Exemptkxi 
Statement  on  Manifest  Docu- 
ments 

Export  Administratk>n  Regulations: 
Support  Documeni  lion 

Fleet  Capacity  Control  for  U.S. 
Tuna  Purse  Seine  Fisheries  in 
ttie  E£istem  Pacifk:  Ocean 

Fleet  Capacity  Control  for  U.S.  Troll 
Alt>acore  Tuna  Fishing  in  Cana- 
dian Waters 

Amendment  13  to  the  Summer 
FkMjnder,  Scup,  and  Black  Sea 
Bass  Fishery  Management  Ran 

Amendment  9  to  ttie  Fishery  Man- 
agenrtent  Plan  Amendment  for  the 
Pelagk:  Fisheries  of  the  Western 
Padfk:  Regk>n 

Regulatory  Amendment  Modifying 
the  Gulf  of  Mexkx}  BRD  Protocol 
Under  tfie  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the 
Gulf  of  Mexkx)  (FMP) 


Seq. 
No. 


587 

590 

593 

601 
609 

655 

661 

668 
670 

689 

691 
702 
706 


Title 


Amendment  13  to  ttie  Fishery  Man- 
agement Plan  for  the  Snapper- 
Grouper  Fishery  of  ttie  South  At- 
lanta Region 

Regulatory  Amendment  to  Imple- 
ment Permit  Stacking  in  the  Lim- 
ited-Entry Fixed-Gear  SeUitefish 
Fisiiery  in  2002  and  Beyond 

Amendment  2  to  the  Fishery  Man- 
agement Plan  for  tfie  Queen 
Conch  Resources  of  Puerto  Rico 
and  tfie  U.S.  Virgin  Islands 

Full  Retentkin  of  Demersal  Shelf 
Rockfish  in  Gulf  of  Alaska  Area 
650 

PadfK  Coast  Groundfish  Fishery; 
Announcement  of  ttie  2003 
Groundfish  Fistiery  Specifk:ations 
and  Management  Measures 

Announcement  of  the  Optimum 
YiekJ  and  Harvest  Limit  for  Pacifk: 
Mackerel 

Announcement  of  tfie  Optimum 
YiekJ  and  Harvest  Limit  for  Pacifk: 
Sardine 

Capital  Construction  Fund  Proce- 
dures 

Emergency  Rule  —  Groundfish 
Fishery  Management  Measures 
for  January  Through  February 
2003 

Amendment  10  to  the  Fishery  Man- 
agement Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico 
(FMP) 

Sea  Turtle  Conservatk>n  Regula- 
tions; Fistiery  Activities  (TEDs) 

Fishing  Capacity  Reductksn  Prp- 
gram 

Generic  Amendment  Addressing 
the  Estat}lishment  of  ttie  Tortugas 
Marine  Reserves  Under  ttie  Fish- 
ery Management  Plans  of  tfie 
Gulf  of  Mexkx) 


75685 
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Seq. 
No. 


Seq. 
No. 


707 


719 


729 


747 


750 


787 


792 


Title 


47 


48 


49 


55 


914 


918 


Amendment  3  to  the  Rshecy  Man- 
agement Plan  for  ttie  Golden 
Crab  Fishery  Off  the  Southem  At- 
lantic States  (FMP) 

Imposing  Additional  Ftestrictions  in 
the  Hawaii-Based  Longline  Fish- 
ery 

Takir>g  and  Importing  Marine  Mam- 
mals; Taking  Marine  Mamnrals 
Incidental  to  Oil  and  Gas  Stnx:- 
ture  Removal  Activities  in  ttie 
Gulf  of  Mexico 

Processing  Fee  for  Use  of  Paper 
Forms  for  Sutxnission  of  Applica- 
tions for  Registration  and  Ottier 
Documents 

Rights  to  Inventions  Made  l)y  Non- 
profit Organizations  and  Small 
Business  Firms  Under  Goverrv 
ment  Grants.  Contracts,  and  Co- 
operative Agreements 


DOD 


Exception  for  Acquisition  of  U.S- 
Made  End  Products  in  Acquisi- 
tions Subject  to  the  Trade  Agree- 
ments Act  (DFARS  Case  2002- 
D008) 

Ocean  Transportation  by  United 
States-Flag  Vessels— Simplified 
Acquisition  Threshold  (DFARS 
Case  2000-0014) 


HHS 


Health  Insurance  Refomn:  Claims 
Attachments  Standards  (CMS- 
0050-P) 

Organ  Procurement  Organization 
Conditions  for  Coverage  (CMS- 
3064-P) 

Use  of  Restraint  and  Seclusion  in 
Medicare  and  Medicaid  Partici- 
pating Facilities  that  Provide  In- 
patient or  Residential  Care  (CMS- 
2130-P) 

Revisions  to  Average  Wholesale 
Price  Methodology  (CMS-1229-P) 

U.S.  Exchange  Visitor  Programs; 
Request  for  Waiver  of  the  Two- 
Year  Foreign  Residence  Require- 
ment 

Amending  the  Regulations  Gov- 
erning NoTKjischmination  on  tlie 
Basis  of  Race.  Color.  National 
Origin.  Handicap.  Sex.  and  Age 
To  Conform  to  Vhe  Civil  Rights 
I     Restoration  Act  at  1987 


Title 


Seq. 

No. 


924 


933 
969 


970 

997 

998 
999 

1002 
1009 

1013 

1015 

1019 

1023 
1024 

1027 

1044 
1047 

1049 
1050 
1051 


Amendments  to  Quality  Assurance 
and  Administrative  Provision  for 
Approval  of  Respiratory  Protec- 
tive Devices 

Blood  Initiative 

Investigational  Use  New  Animal 
Drug  Regulations  (Section  810 
Review) 

Eligibility  Determination  for  Donors 
of  Human  Cells,  Tissues,  and 
Cellular  and  Tissue-Based  Prod- 
ucts (HCT/Ps) 

Criteria  for  Approval  of  Facilities  to 
Perform  Covered  Heart,  Liver, 
Lung.  Pancreas,  arxJ  Intestinal 
Transplants  (CMS-3835-P) 

Hospice  Care— Conditions  of  Par- 
ticipation (CMS-3844-P) 

Requirements  for  Establishing  arnl 
Maintaining  Medicare  Billing  Privi- 
leges (CMS-6002-P) 

Medicare  Hospice  Care  Amend- 
ments (CMS- 1022-P) 

Medicare  Inpatient  Disproportionate 
Share  Hospital  (DSH)  Adjustment 
Formula  (CMS-11 71 -P) 

Update  Interest  Assessment  on 
Medicare  Overpayment  and  Un- 
derpayment (CMS-6014-P) 

Payment  for  Respiratory  Assist  De- 
vices with  Bi-Level  Capability  and 
a  Back-up  Rate  (CMS-1 167-P) 

Provider  Reimlxjrsement  Deter- 
minatkxis  and  Appeals  (CMS- 
1727-P) 

DMERC  Sennce  Areas  and  Related 
Matters  (CMS-1219-P) 

Revisions  to  Conditions  for  Cov- 
erage for  Ambulatory  Surgk:al 
Centers  (CMS-3887-P) 

Health  Coverage  Portability:  Tolling 
Certain  Time  Periods  and  Inter- 
actkxis  With  Family  and  Medical 
Leave  Act  (CMS-2158-P) 

Home  Health  Agency  (HHA)  Condi- 
tions of  Participation  (CoPs) 
(CMS-3819-FC) 

Appeals  of  Carrier  Detennination 
That  a  Supplier  Fails  To  Meet  the 
Requirenr>ents  for  Medicare  Billing 
Privileges  (CMS-6003-F) 

Coverage  of  Religious  Norv-Medical 
Health  Care  Institutions  (CMS- 
1909-F) 
External  Quality  Review  of  Mednakj 
Managed  Care  Organizations 
(CMS-2015-F) 
Reporting  Outcome  and  Assess- 
ment Information  Set  (OASIS) 
Data  as  Part  of  the  Conditions  of 
Participation  for  Home  Health 
Agenaes  (CMS-3006-IFC) 


1052 


1053 


1054 


1056 


1057 


Title 


Small  Butlnaaaaa    Cont 


Seq. 
No. 


1061 

1067 

1072 
1080 

1082 
1085 


1091 


1095 


1099 


1104 


1107 


Rural  Health  Clinics:  Amendments 
to  PartKipation  Requirements  and 
Payment  Provisions,  and  Estal>- 
lishment  of  a  Quality  Assessment 
and  Improvement  Program  (CMS- 
1910-F) 

Hospital  Conditions  of  Participation: 
Laboratory  Services  (CMS-3014- 

F) 

Use  of  Restraint  and  Seclusion  in 
Residential    Treatment    Facilities 
Provkling     Inpatient     Psychiatric 
Services  to  Individuals  Under  Age 
21  (CMS-2065-F) 
Clink^al    Lab    Requirements — Revi- 
sions    to     Regulations     Imple- 
menting CLIA  (CMS-2226-F) 
Fire      Safety      Requirements     for 
RNHCl,   ASC,   Hospices,   PACE, 
Hospitals,  and  Long-Term  Care 
Facilities  and  ICFs  for  ttie  Men- 
tally Retarded  (CMS-3047-F) 
Revised  Process  for  Making  Medi- 
care   Coverage    Determinations 
(NCDs)  (CMS-3062-N) 
Requirements  for  Paid  Feeding  As- 
sistants in  Long-Term  Care  Facili- 
ties (CMS-2131-F) 
Electronic  Submission  of  Cost  Re- 
ports (CMS-1 199-F) 
Update  of  the  List  of  Covered  Pro- 
cedures for  Ambulatory  Surgical 
Centers     Effective    January     1. 
2003  (CMS-1 885-FC) 
ftondiscriminatkw    in    Health   Cov- 
erage in  the  Group  Marttet  (CMS- 
2022-F) 
Ptiysidans'     Refen-ais    to    Health 
Care   Entities  With  Which  They 
Have  Financial  Relationships;  Ex- 
tension of  Partial  Delay  of  Effec- 
tive Date  of  ttie  "Set  in  Advance" 
Provision  (CMS-1 809-IFC2) 
Non-Federal    Governmental    Plans 
Exempt  From  Health   Insurance 
Portability    Requirements    (CMS- 
2033-F) 
Revisions  to  Transaction  arKJ  Code 
Set     Standards     for     Electronic 
Transactions  (CMS-0005-P) 
Inpatient  Rehabilitation  Facility  Pro- 
spective Payment  System  for  FY 
2003  (CMS-1 205-N) 
End-Stage  Renal  Disease— Rescis- 
sion of  Waiver  of  Corxlitions  for 
Coverage  Under  a  State  of  Emer- 
gency in  Houston,  Texas  Area 
(CMS-3074-F2) 
Physician    Fee    Schedule   for   CY 
2002:   Correction   l^otice   (CMS- 
11 69-CN) 


Seq. 
No. 


1106 


1122 


68 


1154 
1167 

1169 


1263 


1267 
1275 

1286 
1313 
1410 


1563 


1565 


TWe 


(Notice  of  Modification  of  Beneficiary 
Assessment  Requirements  tor 
Skited  Nursing  Factlilies  (CMS- 
120944) 

Technical  Revision  of  Head  Start 
Regulations  To  Make  Them  Corv 
fomi  to  Recent  Statutory  Revi- 
stons 


HUD 


FHA  Appraiser  Walch  Initiative  (FR- 
4744) 

Appraiser  Qualifications  for  Place- 
ment on  FHA  Sirigto  Family  Ap- 
praiser Roster  (FR-4620) 

Lerxler  Accountability  for  Appraisals 
(FR-4722) 

Prohiiilion  of  Property  Flipping  in 
HUD'S  Single  Family  Mortgage 
InsurarKe  Progrants  (FR-4615) 

Amendments  to  the  Section  203(k) 
Rehabilitation  Loan  Insurance 
Program  (FR-4701) 


DOI 


Endangered  and  Threatened  WiM- 

Kfe  arxl  Plants;  Revisions  to  the 

Regulations  AppHcaMe  to  Permits 

Issued    Under   the    Endarigered 

Species  Act. 
Endangered  and  Threatened  Wikl- 

life  and  Plants;  Beluga  Sturgeon 
Migratory  Bird  Permits;  Regulattons 

for     Managing     Double-Crested 

Cormorant  Damages 
2003-2004  Refuge  Specific  Hunting 

and  Sport  Fishing  Reguiatkxis 
Policy    on    Gerteral    Conservatton 

Permits 
2002-2003  Refuge-Specific  Hunting 

and  Sport  Fishirtg  Regulations 


DOJ 


Norxiiscriminatkxi  on  the  Basis  of 
Disat)ility  in  State  and  Local  Gov- 
emntent  Services;  Public  Aooom- 
modations  and  Commercial  Fa- 
dmes;  Aocesai)iity  Standards; 
Recreation  Facilities 

Nondiscrimination  on  ttte  Basis  of 
Disability  in  State  or  Local  Gov- 
ernment FacWWes;  Public  Accom- 
modations and  Commercial  Fa- 
culties; Accessibility  StarKJards; 
Play  Areas 


1650 


1740 


1749 


1754 


83 

96 
98 


1777 

1825 

1837 
1861 


1880 

1881 
1912 

1913 
1914 
1915 


103 


108 


109 
1917 

1919 


Title 


Seq. 
No. 


Petitions  for  Aliens  To  Perform 
Temporary  Nonagricultural  Serv- 
ices or  Labor  (H-2B) 

Avaiiat>iiity  of  Material  Under  Free- 
dom of  Informatkxi  Act  and  Pri- 
vacy Act 

Delegatkxi  of  the  Aeyud»atk>n  of 
Certain  H-2A  Petitions  to  tt>e  De- 
partment of  Labor 

Motor  Vehide  Salvage  Regulations 


DOL 


Family  and  Mednal  Leave  Act  of 
1993 

Asbestos  Exposure  Limit 

Fire  Protection  in  Shipyard  Emptoy- 
ment  (Part  1915,  Subpart  P) 
(Shipyards:  Fire  Safety) 

Slock  Options,  Stock  Appreciation 
Rights,  and  Bona  Fide  Emptoyee 
Stock  Purchase  Programs  Under 
the  Fair  Labor  Standards  Act 

Criteria  arxl  Procedures  for  Pro- 
posed Assessment  of  Civil  Pen- 
alties 

Department  of  Latxx  Acquisition 
Flegulations 

Emptoyer  Payment  tor  Personal 
Protedive  Equipment 


STATE 


Amendment  to  the  U.S.  Munitions 
List.  Categories  II.  III.  VII.  XV, 
and  XVII  and  Sections  1Z3.20 
and  123.27 

Amendment  to  the  U.S.  Munitions 
List.  Categories  V  and  XIV 

Amendment  to  the  UAR:  Offset  Ar- 
rangen>ents  arid  Enharwements 
to  Congressiorukl  Notifications 

Amendment  to  the  List  of  Pro- 
scribed Destinations 

Removal  of  Afghanistan  From  the 
Proscribed  Destinations 

Amendments  to  the  U.S.  Munitions 
List 


DOT 


Salvage  and  Marine  Rrefighting  Re- 
quirements; Vessel  Resportse 
Plans  for  Oil  (USCG-1 996-341 7) 

Umitattorts  on  Issuance  of  Commer- 
cial Driver's  License  With  Haz- 
ardous Materials  Endorsement 

Frontal  Offset  Protection 

Aviation  Data  Requirements  Review 
and  Modernization  Program 

Drug  arxJ  Akx>hol  Management  In- 
formation System  Reportirig 


1920 
1924 
1928 


1938 
1955 
1958 


1 
1971 


1973 
1977 
1985 

1987 


1 

1991 
1992 

1994 


1997 


2002 


2006 


2007 


Titte 


DBE  Airport  Corx»ssk)naires  Size 
Standards 

Fees  and  Charges  for  Special  Serv- 
ces:  Reinvention 

Participation  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportation  Programs: 
Memorandum  of  UrxierstarMling 
With  Small  Business  Administra- 
tion; Uniform  Forms  and  Other 
Revisions 

Accessit)ility  of  Passeriger  Vessels 
to  IndivkJuals  With  Disabilities 

Procedures  for  Compensation  at  Air 
Carriers 

Procedures  for  Nonevklential  Atoo- 
hol  Screenirig  Devices  Proce- 
dures for  Transportation  Work- 
place Drug  and  Alcohol  Programs 

Private  Charter  Security  Rules 

Claims  Procedures  Under  the  Oi 
Pollution  Act  of  1990  (CGO  91^ 
035) 

Post  Casualty  Drug  and  Akx)hol 
Testing  (USCG-2001 -8773) 

Marine  Events:  Permit  Procedures 
(USCG-2001 -1071 3) 

Har>dlir>g  of  Exptosives  or  Oltier 
Dangerous  Cargoes  Within  or 
Contiguous  to  Waterfront  Facili- 
ties (USCG-1 996-4302) 

Limited  Servne  Domestic  Voyage 
Load  Lines  for  River  Barges  on 
Lake  MKhigan  (USCG-199e- 
4623) 

Rre-Suppresston  Systems  and  Voy- 
age Ptannir>g  for  Towing  Vessels 
(USCG  2000-6931) 

Deepwater  Ports  (USCG-1 996- 
3884) 

Anchorage  Grour>d;  Safety  Zone; 
Speed  Limit;  Tongass  Narrows 
and  Ketchikan.  AK  (CQD17-99- 
002) 

Altemate  Huh  Examination  Program 
for  Certain  Passer>ger  Vessels, 
and  Underwater  Surveys  for  Pas- 
senger, Nautical  School,  and 
Sailing  School  Vessels  (USCG- 
2000-6858) 

Federal  Requirements  for  Propeier 
Injury  Avoidance  Measures 
(USCG  2001-10163) 

Traffk:  Separation  Schentes:  In  the 
Strait  Of  Juan  De  Fuca  and  Its 
Approaches;  In  Puget  Sourxl  and 
Its  Approaches;  In  Haro  Strait, 
Boundary  Pass,  and  in  the  Strait 
of  Georgia  (USCG-2002-1270e) 

Discharge-Removal  Equipment  for 
Vessels  Carrying  Oil  (CGD  90- 
068) 

Escort  Vessels  for  Certain  Tankers 
(CGD  91-202) 
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Seq. 
No. 


2009 

2010 
2011 

2019 


2020 
2023 

2031 
2032 

2045 

2046 
2048 
2049 
2051 

2052 

2055 

2083 
2088 

2087 

2088 

2089 

2092 

2134 
2137 
2138 

2140 

2141 
2143 
2144 

2145 

2147 

2149 


Title 


Passenger 

Passenger 

of     1993 


Air- 


Regatta  and  Marine  Parade  Regu- 
lations 

Drawt>ridge  Regulations 

Escort  Vessels  In  Certain  U.S.  Wa- 
ters (CGD  91 -202a) 

Improvements  to  Maritime  Safety  in 
Puget  Sound-Area  Waters 
(USCG-1 998-4501) 

Vessel  Traffic  Service  Lower  Mis- 
sissippi River  (USCG-1 998-4399) 

Standards  for  Living  Organisms  in 
Ships'  Ballast  Water  Discharged 
in  U.S.  Waters  (USCG-2001- 
10486) 

Emergency  Response  Plans  for 
Passenger  Vessels  (USCG-1998- 
3473) 

Safety  of  Uninspected 
Vessels  Under  the 
Vessel  Safety  Act 
(USCG-1 999-5040) 

Objects    Affecting    r4avigat)»e 
space 

Improved  Water  Survival  Equipment 

Corrosion  Control  Program 

rational  Air  Tour  Safety  Standards 

False  and  Misleading  Statements 
Regarding  Aircraft  Parts 

l^oise  Limitations  for  Aircraft  Oper- 
ations in  the  Vicinity  of  Grand 
Canyon  National  Part( 

Revision  of  Air  Carrier  Crew- 
member  and  Training  Regulations 

Fuel  System  Vent  Fire  Protection 

Revision  of  Part  108.  Aircraft  Oper- 
ator Security 

Revision  of  Part  107,  Airport  Secu- 
rity 

Aging  Aircraft  Safety 

Air  Traffic  Control  Radar  Beacon 
System  and  Mode  S  Transponder 
Requirements  in  the  National  Air- 
space System 

Overflights  of  Units  of  the  National 
Park  System 

Airworthiness  Directives 

Drug  Enforcement  Assistance 

Type  Certificates  for  Some  Surplus 
Aircraft  of  the  Armed  Forces 

Miscellaneous  Cabin  Safety 
Changes 

Bird  Strike 

Low  Fuel  Quantity  Alerting  System 

AircfafI  Engines:  Fuel  and  Inductkxi 
Systems 

Installation  of  Crashworthy  Fuse- 
lage Fuel  Tanks  and  Fuel  Lines 

Aircraft  Ground  Deioing  and  Anti- 
Icing  Program 

Trainirtg  and  Checking  in  Grourxj 
kartg  Conditkxis 


Seq. 
No. 


2191 

2192 
2193 

2196 
2199 

2200 

2201 

2203 

2204 


Title 


2205 
2206 


2207 


2209 


2210 

2211 
2212 


2213 

2214 
2215 

2216 

2217 

2218 
2219 


Security    Requirements   for    Motor 
earners  Transporting  Hazardous 
Materials 
QualifKatkm  of  Drivers;  Viskxi 
Commercial  Driver  Physical  Fitness 

as  Part  of  the  CDL  Process 
Safety  Fitness  Procedures 
Hours  of  Service  of  Drivers;  Sup- 

portir>g  Documents 
Safety  Fitness  Procedures;  Safety 

Ratings 
Railroad-Highway   Grade   Crossing 

Safety 
Electronk:  Filing  of  Surety  Bonds. 
Tmst    Fund   Agreements,    Insur- 
ance Certifreates;  Cancellations 
Transpoftatk)n        of        HousehoW 
Goods;     Consumer     Protectton 
Regulations     (Rulemaking     Re- 
sulting From  a  Sectton  610  Re- 
view) 
Out-of-Service  Criteria 
Federal  Motor  Carrier  Safety  Regu- 
latkyis;  Waivers.  Exemptkxts.  and 
Pitot  Programs;  Rules  and  Proce- 
dures 
Federal  Motor  Carrier  Safety  Regu- 
latkjns;  Safety  Requirements  for 
Operators  of  Small   Passer>ger- 
Carrying  Commercial  Motor  Vefii- 
des    Used    in    Interstate    Com- 
merce 
Penalties,    Inspection,    and    Decal 
Display  Requirements  for  Mexk»- 
Domiciled  Motor  Carriers 
Commercial  Driver's  License  StarnJ- 

ards,  Bkxnetnc  Identifier 
Commercial  Learner  Permits 
Federal  Motor  Camer  Safety  Regu- 
lations; General  Transportation  of 
Hazardous  Materials 
Minimum  Training  Requirements  for 
Operators  and  Training   Instruc- 
tors of  Multiple  Trailer  Combina- 
tx)n  VehKles 
Training  for  Entry-Level  Drivers  of 

Commercial  Motor  Vehicles 
Parts  and  Accessories  Necessary 
for     ^te     Operatkxi;     Sleeper 
Berttis  on  Motor  Coaches 
Rules  of  Practice  for  Motor  Carrier 
Proceedings;  Investigations;  Dis- 
qualifications and  Penalties 
Parts  and  Accessories  Necessary 
for    Safe    Operatkm;    Televiskm 
Receivers  and  Data  Display  Units 
General   Jurisdictkxi   Over   Freight 

Forwarder  Servk» 
English     Language     Requirement; 
QuaiifKatkxis  of  Drivers 


Seq. 
No. 


Title 


2220 

2221 

2222 

2223 
2225 
2228 

2231 


2236 
2240 

2243 
2244 
2246 
2248 
2251 
2252 

2253 


2258 
2259 
2260 

2261 
2262 

2263 
2264 

2265 

2266 

2267 

2268 

2269 

2272 

2273 
2274 

2275 


Applk»tion  by  Certain  Mexico-Dom- 
iciled Motor  Carriers  To  Operate 
Beyond  U.S.  Municipalities  and 
Commercial  Zones  on  tt)e  U.S.- 
Mexico Border 

Safety  Monitoring  System  and 
Compliance  Initiative  for  Mexkx)- 
Domkaled  Motor  Caniers  Oper- 
ating in  the  United  States 

General  Requirements;  Inspectkxi, 
Repair,  and  Maintenance;  Inter- 
modal  Container  Chassis  and 
Trailers 

Federal  Motor  Carrier  Safety  Regu- 
latkxis;  Zero-Base  Revisk>n 

New  Entrant  Safety  Assurance 
Process 

CertifKation  of  Safety  Auditors, 
Safety  Investigators,  and  Safety 
Inspectors 

Development  of  a  North  An>erican 
Standard  for  Protectkm  Against 
Shifting  and  Falling  Cargo 

hHazardous  Matenal  Route  Plans 

Motorcyde-Mounted  Reflex  Reflec- 
tor Height 

ChiW  Restraints  for  OWer  ChiWren 

Defect  Reporting  and  Notifk:ation 

Seating  Systems  Pertormarx* 

Convex  Cross-View  Mirrors 

Metric  Conversk)n — Phase  III 

Upgrade  Door  Retention  Perform- 
ance 

Administrative  Rewrite  of  the  Light- 
ing Requirements  Otfier  Thian 
Headlamps 

Special  Purpose  Vehk:les 

Brake  Hoses 

Low-Speed  Vehk:te  Performance 
Requirements 

Headlamp  Glare 

Stowabto  or  FoM-Away  Chikj  Re- 
straint Anchorages 

Motorcycte  Headlamp  System 

Improve  Motorx^ycte  Helmet  Head 
Protectkm 

Reorganize  and  Harmonize  Corv 
trols  and  Displays 

Seat  Belt  Emergerwy  Locking  Re- 
tractor 

Adaptatkm  of  Instrumented  Lower 
Legs  for  Hybrid  III  Mate  and  Pa- 
rnate Adult  Dummies 

Vokjntarily  Installed  Seat  Belt  As- 
sembly Anchorages 
kite  Stop  Technotogy  Used  in  Some 

Hybrid  Electric  Vehk:tes 
Paridng  Brakes  for  Non-School  Bus 

Vehk:tes 
Cargo  Carrying  Capacity 
Convex    Minrors    for    Commercial 

Trucks 
Ertianoe     Passenger-Skte     Minor 
System 
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Seq. 
No. 


Titte 


Seq. 
No. 


Seq. 
No. 


2276 
2277 

2278 
2279 

2280 
2282 
2290 
2291 

2292 

2293 

2294 

2296 
2297 

2298 

2299 

2300 
2301 


2302 
2303 


2304 
2305 
2306 
2307 

2309 

2310 

2311 
2316 

2317 
2318 

2319 

2320 

2321 
2324 

2325 
2326 
2334 


Titte 


Horizontal  Discftarge  Traiters 

Heavter  Hybrid  III  Type  6- Year-Old- 
Size  Test  Dummy 

Altow  Roll-Bar  During  Brake  Testing 

Child  Restraint  System  Webbing 
Strength 

Motorcycle  Brake  Controls 

Event  Data  Recorders 

Platfomi  Lift  Systems 

Upgrade  Fuel  Integrity  Performance 
Requirements 

Alternative  Geometric  Visibility  Re- 
quirements for  Lamps 

Power-Operated  Windows:  Roof 
Panels 

Door  Latch  Exemption  for  Vehicles 
Equipped  With  Wheek:hair  Lifts 
and  Ramps 

Seat  Belt  Positioning  Devk^es 

Glare  Reduction  From  Daytime 
Running  Lamps 

Administrative  Rewrite  for 

Headlamp  Requirements 

Signal  Lamps  Used  With  Light- 
Emitting  Dkxtes 

AHocation  of  Fuel  Economy  Credits 

Incorporate  the  1996  Revision  of 
the  American  Natk>nal  Standards 
Institute  (ANSI)  into  Glazing 
Standard 

Harmonization  of  Head  Restraints 

Heavy  Vehicte  AntikxA  Brake  Sys- 
tem (ABS)  Performance  Require- 
ment 

Upper  Interior  impact 

Accelerator  Control  Systems 

Vehk:les  With  Raised  Roofs 

Clarify  Test  Procedures  for  Brake 
Fluids 

Child  Restraint  Anchorage  Sys- 
tems—^Part  2 

Label  Placement  on  Rear  Impact 
Guards 

Moving  Banter  Tire  Specifk»tk>n 

Improving  ttte  Safety  of  ChikJ  Re- 
straints 

Seat  Belt  Fit 

Automotive  Fuel  Ecortomy  Manu- 
facturing Incentive  for  Altemative 
Fuel  Vehictes 

Expanding  ttte  Auto  Parts  Marking 
Requirement 

Compliance  for  Multistage  Manufac- 
turers and  Atterers 

Improved  Tire  Safety 

Importation  of  Commercial  Motor 
Vehk:les 

Child  Restraint  Safety  Rating 

Advanced  Air  Bag  Requirements 

Tire  Pressure  Monitoring  System; 
Petittens  for  Reconskteratten 


2335 

2336 
2338 
2339 
2340 
2341 

2343 

2344 

2345 

2348 

2350 
2352 

2357 

2358 
2360 
2361 
2362 

2363 

2366 

2368 
2369 
2373 

2377 

2383 


2386 
2390 

2391 
2392 


2400 

2402 
2404 
2405 
2406 

2407 


Reporting  of  lnformatk>n  and  Docu- 
ments AtxHJt  Potential  Defects 

Radiator  Safety  Cap 

Power  Window  Safety  Switches 

Upgrade  Roof  Crashworthiness 

Hybrid  III  95th  Percentite  Mate 

Placement  of  Wheetehair  Restraints 
on  Buses 

Use  of  Universal  ChikJ  Seats  in  Air- 
craft 

Hybrid  III  Type  6-Year-Ok1-Size 
Test  Dummy 

Fifth  Percentite  Female  Test 
Dummy 

Daytime  Running  Lamps  Intensity 
Reductk>n  Phase  II 

Brake  Lining 

Ejection  Mitigation  Using  Advanced 
Glazing 

Prohibition  of  Sate  or  Lease  of 
Equipment 

Tire  Pressure  Monitoring  System 

Traiter  Test  Rig 

Child  Safety  Information  Lat)els 

List  of  Nonconforming  Vehk:les  Eli- 
gible for  Importation 

Modified  Front-Opening  Hood  Re- 
quirements 

Schedute  of  Fees  Authorized  t>y  49 
U.S.C.  30141 

Locomotive  Crashworthiness 

Locomotive  Event  Recorders 

Revision  to  tfie  Accktent/lncident 
Reporting  Regulations  and  Guide 

Small  Railroads;  Polk:y  Statement 
on  Enforcement  Program 

Application  of  Random  Testing  and 
Other  Alcohol  and  Drug  Regula- 
ttens  to  Employees  of  Foreign 
Railroads 

Crane  Safety  Standards 

Improvements  to  the  System  for 
Reporting  Train  Accktents 

Bus  Testing 

Buy  America  Requirements; 
Amendment  to  Certifteatten  Pro- 
cedures 

Hazardous  Materials:  Revision  of 
Requirements  for  Carriage  by  Air- 
craft 

Hazardous  Materials:  Frangibte 
Discs  on  Tank  Cars 

Pipelifte  Safety:  Gas  Gatttering  Line 
Definitkjn 

Pipeline  Safety:  Periodk:  Under- 
water lnspectkx)s 

Pipeline  Safety:  Furttier  Regulatory 
Revtew;  Gas  Pipeline  Safety 
Standards 

Hazardous  Materials:  Hazard  Com- 
murocatten  Requirements — Peti- 
tions for  Rulemaking  and  Mis- 
cellaiteous  Amendments 


2416 
2418 
2419 

2420 

2421 

2427 
2432 
2433 
2436 

2438 
2439 

2440 

2445 

2457 
2458 


112 


2509 
2567 
2580 


2682 

2684 
2686 
2693 

2698 


Trtte 


Hazardous  Materials:  Retentk>n  of 
Shipping  Papers 

Hazardous  Materials:  Requirements 
for  Cargo  Tanks 

Pipeline  Safety:  Recommendatkms 
To  Change  Hazardous  Liquid 
Pipeline  Safety  Standards 

Hazardous  Materials:  Revisions  to 
lrx:ktent  Reporting  Requirements 
and  Detailed  Hazardous  Materials 
Incktent  Report  DOT  Form 

Hazardous  Materials:  Air  Carrier 
Ennergency  Telephone  Number 
Requirements 

Hazardous  Materials:  Reduclkxi  of 
Registration  Fees 

Pipeline  Safety:  Passage  of  Internal 
Inspection  Devk:es 

Safeguarding  Food  From  Contami- 
nation Durir>g  Transportation 

Hazardous  Materials:  Revision  of 
the  Requirements  for  Hazardous 
Waste  Manifests 

DOT  3AL  Aluminum  Cylinders; 
Safety  Problems 

Hazardous  Materials:  Revistens  to 
Standards  for  Infectious  Sut>- 
stances  and  Genetically  Modified 
Mk;roorganisms 

Hazardous  Materials:  Revised  and 
Clarified  Hazardous  Materials 
Safety  Rulemaking  and  Program 
Procedures 

Hazardous  Materials:  Requirements 
for  Maintenance,  Requalificatkxi, 
and  Repair  of  DOT  Specifk»tk>n 
Cylinders 

Anf)endment  to  DeflnitkMis  of  Rev- 
enue and  Nonrevenue  Pas- 
sengers 

Air  Carrier  Traffic  and  Capacity 
Data  by  Nonstop  Segment  and 
On-Flight  Maricet 


TREAS 


ReviskMi  of  Brewery  Regulatkms 
arKJ  Issuance  of  Regulatk>ns  for 
Taverns  on  Brewery  Premises 
(Brewputjs) 

Ravored  Malt  Beverages 

Sake  Regulations 

Prohit)ited  Maries  on  Packages  of 
Tobacco  Products  and  Cigarette 
Papers  ar>d  Tuites  Imported  or 
Brought  into  the  United  States 

Constructive  Sates  of  Appreciated 
Financial  Posittens 

Cash  or  Deferred  Arrangenr>ents 

Cash  or  Defened  Arrangements 

Guklance  on  Changes  to  the  Laws 
for  Corporate  Estimated  Taxes 

Dollar-Value  UFO 
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Seq. 
No. 


2707 

2709 

2712 
2721 

2722 
2728 

2729 

2732 

2747 

2764 

2832 
2844 

2903 

2930 


3037 


3083 


118 


119 


120 


121 


128 


129 


Title 


Reductions  of  Accruals  and  Alloca- 
tions Because  of  Increased  Age 

Deductibility  of  Emptoyef  Contribu- 
tions for  Deferred  Compensatioo 

Gasoline  Tax  Claims 

lt4odificalion  of  Check  ttw  Box 
(Temporary) 

Modification  of  Check  the  Box 

Controlled  Foreign  Partnership  Re- 
porting 

Disctosure  of  Relative  Value  of  Dis- 
tribution Forms 

Alkx»ition  of  New  Mai1(ets  Tax 
Credit 

Change  in  Use;  Accelerated  Cost 
Recovery  Sytstem 

Exchjstons  from  Gross  Income  of 
Foreign  Corporations 

Unit  Livestock  Pricing  Method 

6038  Issues  Relating  to  Certain 
Foreign  Corporations  and  Part- 
nerships 

Withholding  Tax  on  Foreign  Part- 
ners' Share  of  Effectively  Con- 
nected Income 

Accrual  Rules  for  Creditable  For- 
eign Taxes  and  GuidarKe  on 
Change  in  Taxable  Year 


VA 


Department  of  Veterans  Affairs  Ac- 
quisition Regulation — Simplified 
Acquisition  Procedures  for  Health 
Care  Resources 


AID 


Govemmentwide  Debarment  and 
Suspension:  Requirements  for 
Drug-Free  Workplace  (Financial 
Assistance) 


EPA 


Clean  Water  Act  Definition  of  Wa- 
ters of  the  United  States 

NESHAP:  Plywood  apd  Composite 
Wood  Products 

NESHAP:  Reciprocating  Internal 
Combustkxi  Engirw 

NESHAP:  Industnai,  Commercial, 
and  Institutional  Boilers  and  Prxx- 
ess  Heaters 

Endocrine  Disrupter  Screening  Pro- 
gram; Implementing  the  Screen- 
ing and  Testing  Ptuise 

Modificatkxis  to  RCRA  Rules  Asso- 
ciated With  Solvent-Contaminated 
Shop  Towels  and  Wipes 


Seq. 
No. 


131 
135 

136 

141 
147 


Title 


148 
3113 

3115 

3119 

3122 

3127 
3135 

3140 

3142 

3143 

3147 

3152 
3157 
3158 

3162 

3163 

3164 

3167 

3172 


Increase  Metals  Redamatkxi  from 

F006  Waste  Streams 
National    Primary    Drinking    Water 
Regulations:  Stage  2  Disinfection 
Byproducts  Rule 
MininfWzing  Adverse  Environmental 
Impact  from  Cooling  Water  Intake 
Stnxrtures   at    Existing   Fadllties 
Under    Sectkxi    316(b)    of    the 
Clean  Water  Act,  Phase  3 
Management  of  Cement  Kiln  Dust 

(CKD) 
Minimizing  Adverse  Environmental 
Impact  From  Cooling  Water  In- 
take Stnx*jres  at  Existing  Facili- 
ties Under  Sectkxi  316(b)  of  the 
Clean  Water  Act,  Phase  2 
Cross-Media    Electronic    Reporting 

(ER)  and  Recordkeeping  Rule 
Utilizatkxi   of   Small.    Minority   and 
Women's  Business  Enterprises  in 
Procurement    Under    Assistance 
Agreements 
Incrementally  Funding  Fixed  Price 

Contracts 
Reviskxi   to   EPAAR    1552.211-73, 

Level  of  Effort 
Persistent,     Bioaccumulatlve,     and 

Toxic  (PBT)  Pollutants  Strategy 
Electronk:  Funds  Transfer 
Public    Informatkjn    and   Confklen- 

tiality  Regulatkx^ 
PlastK  Parts  and  Products  (Surface 

Coating)  NESHAP 
Pertormance         Warranty         aixJ 
InspecttorVMaintenance  Test  Pro- 
cedures 
InspectiorVMaintenance  Recall  Re- 
quirements 
Review  of  Minor  New  Sources  and 

Modifications  in  Indian  Country 
NESHAP:  Combustkxi  Turbine 
NESHAP:  Lime  Manufacturing 
NESHAP:  Metal  Can  Manufacturing 

(Surface  Coating)  Industry 
NESHAP:  Oil  and  Natural  Gas  Pro- 

ductkxi 
Electric    Utility    Steam    Generating 

Unit  MACT  Regulation 
Protectkxi  of  Stratospheric  Ozone: 
Recor^ideration  of  Sectkin  608 
Sales  Restrictkxi 
Natkxial  VOC  Emission  Standards 
for    Consunwr    Products;    Pro- 
posed Amendments 
NESHAP  for  Petroleum  Refineries: 
CatalytK  Cracking  Units,  CatalytK 
Reformir)g  Units,  and  Sulfur  Re- 
covery Units;  Amendments 


Seq. 
Ho. 


3173 


3177 
3178 

3185 


3186 


Title 


3191 

3194 
3198 

3202 

3205 

3210 
3215 


3216 
3220 

3222 

3229 

3231 


NESHAP:  Sources  Categories: 
General  Provisions;  and  Require- 
ments for  Control  Technotogy  De- 
terminatkKis  for  Major  Sources  in 
Accordance  With  Clean  Air  Act 
Sec.  112(g)  A  1120);  Proposed 
Amendments 
Control    of    Methyl    Tertiary    Butyl 

Ether  (MTBE) 
Federal  Implementation  Plan  (FIP) 
for  the   Billings/Laurel,   Montana 
Sulfur  Dioxkle  (S02)  Area 
Protection  of  Stratospheric  Ozone: 
Phaseout  of 

Chkxobromomethane         (Hakxi 
1011)  Productkxi  and  Consump- 
tkxi 
Federal     Plan     Requirenf)ents    for 
Commercial  and  Industrial  Solkj 
Waste    lncineratk)n    Units    Con- 
stnKted  on  or  Before  November 
30.  1999 
Portland  Cement  Manufacturing  In- 
dustry NESHAP:  Amendment  to 
Implement  Court  Remand 
NESHAP:  Brick  and  Stmctural  Clay 

Products  Manufacturing 
Protectkxi  of  Stratospheric  Ozone: 
Listing  of  Substitutes  for  Ozone- 
Depleting  Substances— N- 
Propyltxomkle 
Extenswn  of  Alternative  Compliance 
Periods  under  the  Anti-Dumping 
Program 
Protectkxi  of  Stratospheric  Ozone: 
Alkx»tkxi  of  Essential  Use  Altow- 
ances  for  Caleridar  Year  2003 
NESHAP:  Chromium  Electroplating 

An>er>dment 
Motor  Vehk:le  and  Engine  Compli- 
ance  Program   Fees  for   Light- 
Duty     Vehk:ies      and     Trucks; 
Heavy-Duty    Vehkdes    and    En- 
gines; Nonroad  Engines;  and  Mo- 
torcycles 
NSPS:  SOCMI  —  Wastewater,  and 
Amendment  to   Appendix   C   of 
Part  63  and  Appendix  J  of  Part 
60 
Protectkxi  of  Stratospheric  Ozone: 
Altowance  System  for  Controlling 
HCFC  Productkxi,  Import  and  Ex- 
port 
NESHAP:    Hydrochkxw   Ackl   Pro- 
ductkxi Industry 
htatkxiai    Emisskxi    Standards    for 
Hazardous    Air    Pollutants:    Mis- 
cellaneous    Organk:     Chemcal 
Manufacturing 
NESHAP:      Miscellaneous      Metal 
Parts    and     Products    (Surface 
Coating) 
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Seq. 
No. 


3235 
3238 
3240 

3241 

3242 
3243 
3246 
3252 
3256 
3257 

3258 
3260 
3261 
3265 

3267 
3293 

3296 
3298 
3302 

3303 
3304 

3307 

3311 

3313 


Title 


NESHAP:  Fabric  Printing,  Coating 
and  Dyeing 

NESHAP:  Organk:  Uqukls  Distribu- 
tkxi  (Non-Gasoline) 

Protectkxi  of  Stratospheric  Ozone: 
Supplemental  Rule  Regarding  a 
Recycling  Standard  Under  Sec- 
tkxi 608 

Protection  of  Stratospherk:  Ozone: 
Ftefrigerant  Recycling  Rule 
Amendment  To  Include  Substitute 
Refrigerants 

Paper  and  Ottier  Web  Coating 
NESHAP 

NESHAP:  Wood  BuiMing  Products 
(Surface  Coating) 

NESHAP:  Frictkxi  Products  Manu- 
facturing 

NESHAP:  Secondary  Aluminum  In- 
dustry Amendments 

Operating  Permits:  Reviskxis  (Part 
70) 

Federal  lmplementatk>n  Plans  for 
Indian  Resen/atkxis  in  Idaho,  Or- 
egon and  Washington 

Metal  Fumiture  (Surface  Coating) 
NESHAP 

NESHAP:  Brick  and  Stmctural  Clay 
Products  Manufacturing 

NESHAP:  Clay  Ceramcs  Manufac- 
turing 

ClarifKatkxi  to  Existing  Part  63 
NESHAP  Delegatkxis'  Proviskxis- 
Woik  PractKes 

Federal  Plan  for  Small  Munk:ipal 
Waste  Combustkxi  Units 

Federal  Major  New  Source  Review 
(NSR)  Program  for  Nonattain- 
ment  Areas 

NESHAP:  Chromium  Electroplating 
Amendment 

NSPS  and  Emisskxi  Guklelines  for 
Other  SoM  Waste  Incinerators 

NESHAP:  Perchkxoethytene  Dry 
Cleaning  Facilities  ReskJual  Risk 
Standards 

NESHAP:  Solvent  Exfractkxi  for 
Vegetable  Oil:  Amendments 

NESHAP:  Ethylene  Oxkle  for  Steri- 
lizatkxi  Facilities  -  Resklual  Risk 
Standards 

NESHAP:  Group  II  Polymers  and 
Resins  —  ReskJual  Risk  Stand- 
ards 

NESHAP:  htatkxial  Emisskxi  Stand- 
ards for  Marine  Tank  Vessel 
Loading  Operatkxis  —  ReskJual 
Risk  Standard 

NESHAP:  ShipbuiMing  and  Ship 
Repair  Surtace  Coating  —  Reskj- 
4jal  Risk  Standards 


Seq. 
No. 


3314 

3315 

3316 

3317 

3318 
3329 

3331 
3334 
3336 
3337 
3338 
3340 
3344 


3349 
3358 
3359 
3360 

3362 
3364 
3366 

3368 

3370 

3371 
3375 


Title 


NESHAP:  Wood  Furniture  Manufac- 
turing Operatkxis  —  Resklual 
Risk  Standards 

NESHAP:  Hatogenated  Solvent 
Cleaning  —  Resklual  Risk  Stand- 
ards 

NESHAP:  MagnetK  Tape  Manufac- 
turing Operatkxis  Resklual  Risk 
Standard 

NESHAP:  Printing  and  Publishing 
Industry  —  Resklual  Risk  Stand- 
ards 

NESHAP:  Petroleum  Refineries  — 
Resklual  Risk  Standards 

NESHAP:  Petroleum  Refineries; 
CatalytK  Cracking  Units,  CatalytK 
Reforming  Units  and  Sulfur  Re- 
covery Units 

NESHAP:  Wet-Fonned  Fiberglass 
Mat  Productkxi 

Amendments  to  General  Proviskxis 
Sut>parts  A  and  B  for  40  CFR  63 

NESHAP:  Large  Appliance  (Surtace 
Coating) 

NESHAP:  Metal  Con  (Surface  Coat- 
ing) Industry 

NESHAP:  Leather  Rnishing  Oper- 
atkxis 

NESHAP:  Cellutose  Productkxi 
Manufacturing 

Reviskxis  to  the  Definitkxis  and  tfie 
Continuous  Emisskxi  Monitoring 
Proviskxis  of  tfie  AckJ  Rain  Pro- 
gram and  tfie  NOx  Budget  Trad- 
ing Program 

NESHAP:  Generic  MACT  Amend- 
ments 

PestKkles;  Data  Requirements  for 
Conventkxial  ChemKals 

PestKkles;  Data  Requirements  for 
Antimicrobials 

PestKkles;  Data  Requirements  for 
BkKhemKat  and  MKrobial  Prod- 
ucts 

PestKkles;  Procedures  for  tfie  Reg- 
istratkxi  Review  Program 

PestKkles;  Tolerance  Processing 
Pees 

PestKkle  Management  and  Dis- 
posal; Standards  for  PestKkle 
Containers  and  Containment 

PestKkles:  Registratk>n  Require- 
ments for  AntimKrobial  Pestickle 
Products 

Plant-Incorporated  Protectants  (For- 
merly Plant  PestKkles) 
Rulemakings 

PestKkle  Management  and  Dis- 
posal 

Testing  Agreement  for  Certain 
Oxygenated  Fuel  Additives 


Seq. 
No. 


3378 


3379 

3380 

3381 
3382 
3383 

3384 

3385 
3386 

3388 

3389 
3390 
3391 
3392 


3393 
3394 
3395 
3396 
3397 
3398 
3399 

3400 
3401 


Title 


Polychtorinated  BIphenyls.  (PCBs); 
Exemptkxis  From  the  Prohttxtkxis 
Against  Manufacturing,  Proc- 
essing, and  Distributkxi  in  Com- 
merce 

Amendment  to  the  Premanufacture 
NotifKation  Exemptkxis;  F)evi- 
skxis  of  Exemptkxis  for  Polymers 
(40  CFR  Part  723) 

Test  Rule;  Certain  ChemKals  on 
the  ATSDR  Priority  List  of  Haz- 
ardous Substances 

Test  Rule;  Devek>pmentai  and  Re- 
productive ToxKity 

FoHow-Up  Rules  on  Existing  Chemi- 
cals 

SignifKant  New  Use  Rule;  Selected 
Flame  RetanJant  Chemical  Sub- 
stances for  Use  in  Resklential 
Upfiolstered  Fumiture 

TSCA  PolKy  Statement  on  Over- 
sight of  Transgenk:  Organisms 
(Including  Plants) 

Lead;  Management  and  Disposal  of 
Lead-Based  Paint  Debris 

Lead;  NotifKatkxi  Requirements  for 
Lead-Based  Paint  Abatement  Ac- 
tivities and  Training 

SignifKant  New  Use  Rule  (SNUR); 
ChemKal-SpecifK  SNURs  To  Ex- 
tend Proviskxis  of  Sectkxi  5(e) 
Orders 

Test  Ftule;  Generic  Entry  for  ITC 
Related  Testing  Deciskxis 

Test  Rule;  Hazardous  Air  Pollutants 
(HAPs) 

Test  Rule;  Certain  High  Productkxi 
Volume  (HPV)  ChemKals 

Test  Rule;  In  Vitro  Dermal  At>sorp- 
tkxi  Rate  Testing  of  Certain 
ChemKals  of  Interest  to  ttie  Oc- 
cupatkxial  Safety  and  Health  Ad- 
ministratkxi 

Acrylamkle  and  N- 

methyk>lacrylamkle  Grouts 

TSCA  Section  8(a)  Preliminary  As- 
sessment Informatkxi  Rules 

TSCA  Sectkxi  8(d)  Health  and 
Safety  Data  Reporting  Rules 

TSCA  Sectkxi  8(e)  PolKy;  Uatico  of 
ClarifKatkxi 

TSCA  Inventory  Update  Rule 
Amendments 

SignifKant  New  Use  Rule;  Refrac- 
tory CeramK  Fibers  (RCFs) 

ChemKal  Righl-to-Know  Initiative; 
High  Productkxi  Volume  (HPV) 
Chenucals 

SignifKant  New  Use  Rule; 
PertkKxoalkyl  Sulfonates  (PFOA) 

Asbestos  Model  Accreditatkxi  Plan 
Reviskxis 
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3402 
3403 

3404 

3405 

3406 
3407 


3410 


3411 


3413 


3414 


3418 
3419 
3422 

3432 

3436 
3442 
3446 


SmaH  Bu«ln— f    Cont. 


Trtie 


Lead  Fishing  Sinkers;  Response  to 
Citaens  Petition  and  Proposed 
Ban 

Lead-Based  Paint  Activities;  Train- 
tng.  Accreditation,  arxl  Certifi- 
cation Rule  and  Model  State  Ptan 
Rule  •  Bridges  and  Structures 

Disposal  of  Polychlonnated 
Biphenyls:  Impiementation  Issues 

Voluntary  Children's  Chemical  Eval- 
uatKxi  Program  (VCCEP) 

Test  Rule;  Certain  Metals 

Notice  of  TSCA  Section  4  Reim- 
bursement Period  and  TSCA 
Section  12(b)  Export  Notification 
Period  Sunset  Dates  for  TSCA 
Section  4  Substances 

TRI;  Responses  to  Petitions  Re- 
ceived To  Add  or  Delete  or  Mod- 
ify Chemical  Listings  on  the  Toxic 
Release  Inventory 

TRI;  Revisions  to  the  Othenwise 
Use  Activity  Exemptions  and  the 
Coal  Extraction  Activilies  Exemp- 
tion 

Clarify  TRI  Reporting  Obligations 
Under  EPCRA  Section  313  for 
the  Metal  Mming  Activities  of  Ex- 
traction and  Beneficiation 

Addition  of  Toxicity  Equivalency 
(TEQ)  Reporting  and  Quantity 
Data  for  Individual  Members  of 
the  Dioxin  arxl  Dioxin-like  Com- 
pounds Category  Under  EPCRA. 
Section  313 

TRI;  Chemical  Expansion;  FinaMza- 
tion  of  Deferred  Chemicals 

TRI;  Pollution  Prevention  Act  Infor- 
mation Requirements 

Revisions  to  SoM  Waste  Landfill 
Criteria — Leachate  Recirculation 
on  Alternative  Uners 

Revisions  to  the  Comprehensive 
Guideline  for  Procuremerrt  of 
Products  Containir)g  Recovered 
Matenals 

Research,  Development,  and  Dem- 
oristration  Permits  for  Municipal 
Solid  Waste  Landfill 

Standards  for  the  Management  of 
Coal  Combustion  Wastes  —  Norv 
Power  Producers  arxJ  Minefiiling 

Listir^  Determination  of  Wastes 
Generated  During  the  Manufac- 
ture of  Azo.  Anthraquirwne,  arxJ 
Tnarylmethane    Dyes    and    Pig- 


3448 


Seq. 
No. 


3453 


3466 


3468 


3474 
3480 

3492 

3494 
3495 

3496 


3497 

3498 

3500 

3501 
3503 

3506 
3517 
3521 


Title 


Requirements  for  Zinc  Fertilizer 
Made  From  Recycled  Hazardous 
Secondary  Materials 

Revisions  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan;  Subpart  J 
Product  Schedule  Listing  Re- 
quirements 

Test  Procedures  for  the  Analysis  of 
Co-Planar  and  MonoOdho-Sub- 
stituled  Polychlonnated  Biphenyls 
(PCBs)  Under  the  Clean  Water 
Ad 

Ocean  Discharges  Criteria  Revi- 
sions 

Test  Procedures  for  Analysis  for  Bi- 
ological Contaminants  under 
Clean  Water  Act 

Effluent  Guidelines  and  Standards 
for  the  Meat  and  Poultry  Products 
Point  Source  Category  (Revi- 
sions) 

Test  Procedures  for  the  Analysis  of 
Trace  Metals  Under  the  Clean 
Water  Act 

Test  Procedures:  Increased  MetfKXl 
Flexibility  for  Test  Procedures  Ap- 
proved for  Clean  Water  Act  Coa\- 
pliarKe  Monitoring 

Test  Procedures:  Performance- 
Based  Measurement  System 
(PBMS)  Procedures  and  Guid- 
ance for  Clean  Water  Act  Test 
Procedures 

Test  Procedures  tor  ttie  Analysis  of 
Miscellaneous  Metals,  Anions, 
and  Volatile  Organics  Under  ttie 
Clean  Water  Act.  Phase  One 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Anior^, 
and  Volatile  Organics  Under  the 
Clean  Water  Act,  Phase  Two 

Streamlining  the  General 

Pretreatment  Regulations  for  Ex- 
isting and  l^ew  Sources  of  Pollu- 
tion 

NPDES  Streamlining  Rule  — 
Round  III 

Effluent  Guidelines  and  Standards 
for  the  Iron  and  Steel  Manufac- 
turir>g  Point  Source  Category 
(Revisions) 
Revision  to  Clean  Water  Ad  Regu- 
latory Definition  of  Fill  Matenal 
National    Primary    Drinking    Water 

Regulations:  Aldicarto 
Shore     Protection     Act.     Section 
4103(b)  Regulatkxis 


Seq. 
No. 


3576 

3577 
3578 


3636 
3637 


3774 
3782 

3785 
3799 

3806 
3807 


Title 


3810 


158 


4046 
4049 


QSA 


GSBCA  Rules  of  Procedure  (Stand- 
ard Proceedings  and  Expedited 
Proceedings) 

GSBCA  Rules  of  Procedure  for 
Transportatkxi  Rate  Cases 

GSBCA  Rules  of  Procedure  for 
Travel  and  Retocation  Expenses 
Cases;  GSBCA  Rules  of  Proce- 
dure for  Decisions  AutfKxized  by 
31  use.  3529 


Govemmentwide  Debarment  and 
Suspenskm  (Nortprocurement) 

Govemmentwide  Requirements  for 
Drug-Free  Wor1<place  (Grants) 


S8A 


Devetopnwnt  Company  Loan  (504) 
Program  Changes 

Small  Business  Investment  Compa- 
nies—Amendment Under  the 
SmaH  Business  Reauthorizatkm 
Act  of  2000 

Small  Business  Size  Standards; 
Surety  Bond  Guarantee  Program 

Business  Loans  and  Devetopment 
Company  Loans  2000  Act 
Changes 

Pre-Disaster  Mitigation  Loan  Pro- 
gram Amendments 

Small  Business  Size  Regulation; 
8(a)  Business  Developn>ent/Small 
Disadvantaged  Business  Status 
Determinations;  Rules  of  Proce- 
dure Governing  Cases  Before  tfie 
Office  of  Hearings  and  Appeals 

Small  Business  Size  Regulation; 
Travel  Agencies  Affected  by  Sep- 
ten^ber  11.2001 


SSA 


RCRA  Subtitle  C  Financial  Test  Cri- 
teria (Revision) 


Administrative  Wage  Garnishment 
(To  Repay  a  Debt  Owed  to  the 
Social  Security  Administration) 
(724P) 


FCC 


SatelKte  Broadcasting  Signal  Car- 
riage Requirements 

Chiklren's  TV.  Obligations  of  Digital 
TV  Broadcasters  (MM  Docket  No. 
00-167) 


Small  Businesses— Cont. 


Seq. 
No. 


Seq. 
No. 


4050 

4051 
4052 


4162 

4163 
4164 
4165 

4166 
4167 
4168 


4194 

4195 

4196 
4197 
4198 

4199 

4200 

4201 


Title 


Extension  of  Filing  Requirements 
for  ChiWren's  TV  Programming 
Report  (MM  Docket  Uo.  00-44) 

Ftadio  Market  Definitk>ns  (MM 
Docket  No.  00-244) 

Enhanced  and  Standardized  Disck>- 
sure  (MM  Docket  No.  00-168) 


FMC 


Impact  of  Govemment  Paperwork 
Elimination  Act  and  Electronic 
Signatures  in  Global  and  Natkxial 
(Commerce  Act  (Docket  No.  01- 
08) 

Common  Carrier  Status  Under  the 
Shipping  Act  of  1984 

Passenger  Vessel  Financial  Re- 
sponsibility 

CokMding  Practnes  and  Possible 
Sectkm  16  Exemptkxi  for  Co- 
toading  (Docket  Nos.  93-22  and 
94-26) 

Port  Restrictions  and  Requirements 
in  the  United  States/Japan  Trade 
(Docket  No.  96-20) 

Update  of  Existing  and  Additkm  of 
New  Filing  and  Servne  Fees 
(Docket  No.  02-05) 

Financial  Respor^bility  Require- 
ments for  Nonperformance  of 
Transportation — Discontinuance 
of  Self-Insurance  and  the  SIkling 
Scale,  and  Guarantor  Limitations 
(Docket  No.  02-07) 


FTC 


Regulations  Under  the  Comprefien- 
sive  Smokeless  Tobacco  Health 
Education  Act  of  1986 

Trade  Flegulation  Rule  Corx^ming 
tfie  Labelir>g  and  Advertising  of 
Home  Insulation 

Trade  Regulation  Rule  on  Oph- 
thalmic Practice  Rules 

Trade  Regulation  Rule  on  Funeral 
Industry  Practices 

Labeling  Requirements  for  Alter- 
native Fuels  and  Alternative- 
Fueled  Vehkdes 

Trade  Regulation  Rule  on  Fran- 
chising and  Business  Opportunity 
Ventures 

Trade  Ftogulatk)n  Rule  Pursuant  to 
tfie  Telephone  Disck>sure  and 
Dispute  Resolutk>n  Act  of  1992 

Telemarketing  Sales  Rule 


4202 


4304 


Title 


Seq. 
No. 


Privacy  of  Consumer  lnforTnatk)n — 
Security 


Proxy  Voting  Polnies  and  Proce- 
dures for  Investment  Advisers 


SmsM  GovsnMnsnial  Jurisdictions 


Seq. 
No. 


339 


636 


680 


918 


987 
1061 

1082 

1095 

1115 
1118 

1121 
1122 


Title 


USOA 


WIC:  Requirements  for  and  Evalua- 
tion of  WIC  Program  Requests 
for  Bids  for  Infant  Formula  Re- 
bate Contracts 


DOC 


Taking  Marine  Mammals  Incklental 
to  Rocket  Laurx:fies  From  the  Ko- 
diak  Launch  Contpiex,  Kodiak  Is- 
land, Alaska 

Taking  of  the  Cook  Inlet,  Alaska. 
Stock  of  Beluga  Whales  by  Alas- 
ka Natives 


HHS 


Amending  the  Regulatkxis  Gov- 
erning Nor>discriminatk)n  on  ttie 
Basis  of  Race,  Color,  National 
Origin,  Handk»p,  Sex,  and  Age 
To  Conform  to  ttie  Civil  Rights 
Restoratkxi  Ad  of  1967 

Natk>nal  Institutes  of  Health  (NIH) 
Center  Grants 

Revised  Process  for  Making  Medi- 
care Coverage  Determinatk>ns 
(NCDs)  (CMS-3062-N) 

Nondiscrimination  in  Health  Cov- 
erage in  the  Group  Martcet  (CMS- 
2022-F) 

ReviskMis  to  Transaction  and  Code 
Set  Standards  for  Eledronk: 
Transadkjns  (CMS-0005-P) 

Devetopmental  Disabilities  and  Bill 
of  Rights  Ad 

Construdkm  and  Major  Renovatkxi 
of  Head  Start  and  Early  Head 
Start  Facilities 

Family  Child  Care  Program  Optkxi 
for  Head  Start  Programs 

Technkal  Revision  of  Head  Start 
Regulatkms  To  Make  Them  Con- 
form to  Recent  Statutory  Revi- 
skxis 


1124 


65 


73 


74 


1146 


1162 


1210 


1223 


Title 


1263 


1275 


79 


1563 


1565 


1764 


Program  Performance  Standards 
for  the  Operatkxi  of  Head  Start 
Programs 


HUD 


PartKipatkxi  in  HUD  Programs  by 
Faith-Based  Organizations;  Pro- 
vking  for  Equal  Treatment  for  All 
HUD  Program  PartKipants  (FR- 
4782) 

Streamlining  arxJ  Deregulatnn  of 
PublK  Housing  Agency  Plans 
(FR-4788) 

Deregulation  for  Small  Publk:  Hous- 
ing Agerxaes  (FR-4753) 

HOME  Investment  Partnerships 
Program  (FR-41 11) 

Disposition  of  HUD-Acquired  Single 
Family  Property;  Officer/Teacher 
rtext  Door  Sales  Programs  (FR- 
4712) 

ImplementatKxi  of  Statutory  Revi- 
sions to  NAHASDA  (FR-4750) 

Implementation  of  Publk:  Law  106- 
504:  Eligibility  of  Citizens  of  the 
Freely  Associated  States  for  Fed- 
erally Assisted  Housing  (FR- 
4754) 


DOI 


Endangered  arxJ  Threatened  WiM- 
life  and  Plants;  RevisKKis  to  tfie 
Regulatkms  Applcable  to  Pennits 
Issued  Under  the  Endangered 
Species  Ad. 

Migratory  Bird  Permits;  Regulations 
for  Managing  Dout}le-Crested 
Conftorant  Damages 


DOJ 


Nondiscrimination  on  ttie  Basis  of 
Disability  in  State  and  Local  Gov- 
emment Sennces  (Section  610 
Review) 

r4ondiscriminatk)n  on  ttie  Basis  of 
Disability  in  State  and  Local  Gov- 
emment Servk»s;  Publk:  Accom- 
modatkxis  and  Commercial  Fa- 
dlities;  Accessibility  Standards; 
Recreatkxi  Facilities 

r^ondiscrimination  on  ttie  Basis  of 
Distibility  in  State  or  Local  Gov- 
ernment Fadlities;  Put)lk;  Acconn- 
modatkxis  arxl  Commercial  Fa- 
cilities: Accessibility  Starxlards; 
Ptay  Areas 

CorredkMial  Facilities  on  Tribal 
Larxte  Grant  Program 
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Seq. 
Ho. 


83 
1832 


1879 
1880 

1881 
1912 

1913 
1914 
1915 


108 

1917 
1919 
1928 


1958 


1971 


1973 

2010 
2031 


2097 
2134 


Trtle 


DOL 


Famiiy  and  Medical  Leave  Act  of 
1993 

Audits  of  States,  Local  Govern- 
ments, and  htonprofit  Organiza- 
tions 


STATE 


Amendnient  to  the  U.S.  Munitions 
List.  Categories  V  and  XIV 

Amendment  to  the  U.S.  Munitions 
List.  Categones  II.  III.  VII.  XV, 
and  XVII  and  Sections  123.20 
and  123.27 

Amendment  to  the  U.S.  Munitions 
List.  Categones  V  and  XIV 

Amendment  to  the  ITAR:  Offset  Ar- 
rangements and  Enhancenwnts 
to  Congressional  Notifications 

Amendment  to  the  List  of  Pro- 
scribed Destinations 

Removal  of  Afghanistan  From  ttie 
Proscribed  Destinations 

AmefKlments  to  the  U.S.  Munitions 
List 


DOT 


Limitations  on  Issuance  of  Commer- 
cial Driver's  License  With  Haz- 
ardous Materials  Endorsement 

Aviation  Data  Requirements  Review 
and  Modernization  Program 

Dmg  and  Alcohol  Management  Irt- 
formation  System  Regprting 

Participation  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportation  Programs: 
IMenrarandum  of  Understandir)g 
With  SmaH  Business  Administra- 
tion; Uniform  Forms  and  Other 
Revisions 

Procedures  for  Nonevidential  Alco- 
hol Screening  Devices  Proce- 
dures for  Transportation  Work- 
place Drug  and  Alcohol  Programs 

Claims  Procedures  Under  the  Oil 
Pollution  Act  of  1990  (CGD  91- 
035) 

Post  Casualty  Drug  and  Alcohol 
Testing  (USCG-2001-8773) 

Drawt)ndge  Regulations 

Emergency  Response  Plans  for 
Passenger  Vessels  (USCG-1998- 
3473) 

Policy  Regarding  Airport  Rates  and 
Charges 

AinMorthiness  Directives 


Seq. 
No. 

Title 

2138 

Type  Certificates  for  Some  Surplus 

Aircraft  of  the  Armed  Forces 

2183 

Statewide  and   Metropolitan   Plan- 

ning 

2193 

Commercial  Driver  Ptrysical  Fitness 

as  Part  of  the  COL  Process 

2210 

Commercial  Driver's  License  StarKl- 

ards;  Biometric  Identifier 

2211 

Commercial  Learner  Permits 

2230 

Registration  Enforcement 

2384 

Local    Rail    Freight   Assistance   to 

States 

2391 

Bus  Testing 

2392 

Buy        America        Ftequirements; 

Amendment  to  Certification  Pro- 

cedures 

2393 

School  Bus  Operations 

2399 

Statewide  Transportation  Planning; 

Metropolitan  Transportation  Plan- 

ning 

2400 

Hazardous    Materials:    Revision   of 

Requirements  for  Carriage  by  Air- 

craft 

2416 

Hazardous  Materials:   Retention  of 

Shipping  Papers 

2418 

Hazardous  Materials:  Requirements 

for  Cargo  Tanks 

2420 

Hazardous  Materials:   Flevisions  to 

Incident  Reporting  Requirements 

arxl  Detailed  Hazardous  Materials 

Incident  Report  DOT  Form 

2433 

Safeguarding  Food  From  Contami- 

nation During  Transporlatkxi 

2438 

DOT    3AL     Aluminum     Cylinders; 

Safety  Problems 

2440 

Hazardous  Materials:  Revised  and 

Clarified     Hazardous     Materials 

Safety  Rulemaking  and  Program 

Procedures 

TREAS 

2712 

Gasoline  Tax  Claims 

VA 

2997 

Audits   of    States,    Local    Govern- 

ments,  and  Nonprofit  Organiza- 

tkxis;    Grants    and    Agreements 

With  Institutwns  of  Higher  Edu- 

catk)n.  Hospitais.  and  Other  Non- 

profit Organizafions 

CNCS 

3092 

Claims  CoNection 

3099 

AmeriCorps'VISTA  Program  Regu- 

latkxis 

3102 

Natranal  Senior  Service  Corps  Reg- 

ulatnns 

3103 

Senwr  Comparoon  Program 

Seq. 
No. 


3104 

118 
120 
133 


135 


136 


147 


148 
3113 

3122 

3147 

3152 
3163 

3177 

3184 

3186 


3231 
3241 

3244 
3248 


Title 


Foster  Grandparent  Program 


EPA 


Clean  Water  Act  Definitk>n  of  Wa- 
ters of  tt)e  United  States 

NESHAP:  Redprocafing  Internal 
Combustion  Engine 

NPDES  Permit  Requirements  for 
Munk:ipal  Sanitary  and  Combir>ed 
Sewer  Collectkxi  Systems,  Mu- 
nicipal Satellite  Collectkxi  Sys- 
tems, Sanitary  Sewer  Overflows, 
arKJ  Peak  Excess  Ftow  Treatment 
Facilities 

Natkxial  Primary  Drinking  Water 
Regulations:  Stage  2  Disinfectk>n 
Byproducts  Rule 

Minimizir>g  Adverse  Environmental 
Impact  from  Cooling  Water  Intake 
Structures  at  Existing  Facilities 
Under  Section  316<b)  of  \he 
Clean  Water  Act,  Phase  3 

Minimizing  Adverse  Environmental 
Impact  From  Coolir>g  Water  In- 
take Structures  at  Existing  Facili- 
ties Under  Sectk>n  316(b)  of  ttie 
Clean  Water  Act,  Phase  2 

Cross-Media  Electronic  Reporting 
(ER)  and  Recordkeeping  Rule 

Utilization  of  Small,  Minority  and 
Women's  Business  Enterprises  in 
Procurement  Urvjer  Assistance 
Agreements 

Persistent,  Bk>accumulative,  and 
Toxk:  (PBT)  Pollutants  Strategy 

Review  of  Minor  hJew  Sources  and 
Modificatkms  in  Indian  Country 

NESHAP:  Combustion  Turt)ine 

Electric  Utility  Steam  Gerwrating 
Unit  MACT  Regulation 

Control  of  Metttyl  Tertiary  Butyl 
Ether  (MTBE) 

Revising  Regulations  on  Ambient 
Air  Quality  Monitoring 

Federal  Plan  Requirements  for 
Commercial  and  Industrial  Solid 
Waste  Indneration  Units  Con- 
structed on  or  Before  l4ovember 
30.  1999 

NESHAP:  Miscellaneous  Metal 
Parts  and  Products  (Surface 
Coating) 

ProtectNxi  of  Stratospheric  Ozone: 
Refrigerant  Recycling  Rule 
Amendment  To  Include  Substitute 
Refrigerants 

NESHAP:  Munkapal  Sofid  Waste 
Landfills 

NESHAP:  PublN:iy  Owned  Treat- 
ment Works  (POTW>— Amend- 
ments II 


•v» 
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Seq. 
No. 


3256 
3267 
3293 

3323 
3378 


3382 
3385 
3386 

3393 
3399 

3401 
3403 

3404 
3407 


Title 


3422 


3432 


3436 


3460 


3468 


Operating  Permits:  Reviskms  (Part 
70) 

Federal  Plan  for  Small  Munidpeil 
Waste  Combustion  Units 

Federal  Major  New  Source  Review 
(NSR)  Program  for  Nonattain- 
ment  Areas 

Rescinding  Finding  That  Preexisting 
PM10  Standards  Are  No  Longer 
Applnable  in  Northern  Ada 
County/Boise,  Idaho 

Polychkxinated  Biphenyls  (PCBs); 
Exemptions  From  ttie  Prohibitions 
Against  Manufacturing,  Proc- 
essing, and  Distritxjtion  in  Com- 
merce 

Foltow-Up  Rules  on  Existing  Chemi- 
cals 

Lead;  Management  arxJ  Disposal  of 
Lead-Based  Paint  Debris 

Lead;  r^ification  Requirements  for 
Lead-Based  Paint  At>atement  Ac- 
tivities and  Training 

Aciylarmde  and  N- 

methylolacrylamkle  Grouts 

Chemk:al  Right-to-Know  Initiative: 
High  Production  Volume  (HPV) 
Chemk:als 

Asbestos  Model  Accreditation  Plan 
Reviskxis 

Lead-Based  Paint  Activities;  Train- 
ing, Accreditation,  and  Certifi- 
cation Rule  and  Model  State  Plan 
Rule  -  Bridges  and  Stmctures 

Disposal  of  Polychkxinated 
Biphenyls:  Implementation  Issues 

Notice  of  TSCA  Sectiori  4  Reim- 
bursement PerkxJ  and  TSCA 
Section  12(b)  Export  Notification 
Period  Sunset  Dates  for  TSCA 
Section  4  Substances 

Reviskxis  to  Solkj  Waste  Landfill 
Criteria— Leachate  Recirculatk>n 
on  Alternative  Liners 

Reviskxis  to  the  Comprehensive 
Gukleline  for  Procurement  of 
Products  Containing  Recovered 
Materials 

Research.  Devetopment.  and  Dem- 
onstration Permits  for  Munkapal 
Solkl  Waste  Landfill 

Revise  40  CFR  Part  35  Subpart  O: 
Cooperative  Agreements  and 
Superfund  Stale  Contiacts  for 
Superfund  Response  Actions 

Test  Procedures  for  the  Analysis  of 
Co-Planar  and  Mono-Ortho-Sut>- 
stitijted  Polychkxinated  Biphenyls 
(PCBs)  Under  the  Clean  Water 
Act 


Seq. 
No. 


Title 


3474 
3477 

3480 
3494 
3495 

3496 

3497 

3498 

3500 

3501 
3506 
3517 
3521 


161 


Seq. 
No. 


Ocean  Discharges  Criteria  Revi- 
skxis 

National  Pollutant  Discharge  Elimi- 
nation System  Permit  Require- 
ments for  Munk:ipal  Wastewater 
Treatment  During  Wet  Weather 
Conditkxis 

Test  Procedures  for  Analysis  for  Bi- 
ok>gk:al  Contaminants  under 
Clean  Water  Act 

Test  Procedures  for  the  Analysis  of 
Trace  Metals  Under  t^e  Clean 
Water  Act 

Test  Procedures:  Increased  Method 
Flexibility  for  Test  Procedures  Ap- 
proved for  Clean  Water  Act  Com- 
pliance Monitoring 

Test  Procedures:  Performance- 
Based  Measurement  System 
(PBMS)  Procedures  and  Gukl- 
ance  for  Clean  Water  Act  Test 
Procedures 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Ankxis, 
and  Volatile  Organk»  Under  the 
Clean  Water  Act,  Phase  One 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Ankxis, 
and  Volatile  Organics  Under  the 
Clean  Water  Act,  Phase  Two 

Streamlining  the  General 

Pretreatment  Regulations  for  Ex- 
isting and  New  Sources  of  Pollu- 
tion 

NPDES     Streamlining     Rule     — 

Round  III 
Revision  to  Clean  Water  Act  Regu- 
latory Definition  of  Fill  Material 
National    Primary    Drinking    Water 

Regulations:  Aldk^rb 
Shore     Protection     Act     Section 
4103(b)  Regulations 


574 


SSA 


Representative  Payment  Under  Ti- 
ties  II,  VIII,  and  XVI  of  ttie  Social 
Security  Act  (949P) 


Small  Organizstions 


Tins 


DOC 


Amendment  13  to  ttie  Summer 
Fkxjnder,  Scup,  and  Black  Sea 
Bass  Fisheiy  Management  Plan 


Seq. 
No. 


680 


918 


Tile 


997 

996 
1013 

1027 

1044 

1056 

1061 

1074 

1095 

1099 

1115 
1118 

1121 
1122 

1124 


Taking  of  ttie  Cook  Inlet,  Alaska, 
Stock  of  Beluga  Whales  by  Alas- 
ka l^tives 


HHS 


Amending  the  Regulations  Gov- 
erning Nondiscrimination  on  the 
Basis  of  Race,  Cokx.  National 
Origin,  Handk»p,  Sex,' and  Age 
To  Conform  to  ttie  Civil  Rights 
Restoration  Act  of  1987 
Criteria  for  Approval  of  Fadtities  to 
Perform  Covered  Heart,  Liver. 
Lung.  Pancreas,  and  Intestinal 
Transplants  (CMS-3835-P) 

Hospwe  Care— Conditions  of  Par- 
ticipation (CMS-3844-P) 

Update  Interest  Assessment  on 
Medk^re  Overpayment  and  Un- 
derpayment (CMS-6014-P) 

Healtti  Coverage  Ponability:  Tolling 
Certain  Time  Periods  and  Inter- 
actions With  Family  and  Medk»l 
Leave  Act  (CMS-2158-P) 

Home  Healtti  Agency  (HHA)  Condi- 
tions of  Participation  (CoPs) 
(CMS-3819-FC) 

Clineal  Lab  Requirements — Revi- 
sions to  Regulations  Imple- 
menting CLIA  (CMS-2226-F) 

Revised  Process  for  Making  Medi- 
care Coverage  Determinations 
(NCDs)  (CMS-3062-N) 

Program  for  All-lndusive  Care  for 
ttie  Ekjeriy  (PACE):  Program  Re- 
vistons  (CMS-1201-F)     , 

Reviskxis  to  Transaction  and  Code 
Set  Standards  for  Electronk: 
Transactions  (CMS-0005-P) 

Inpatient  Rehabilitatton  Facility  Pro- 
spective Payment  System  for  FY 
2003  (CMS-1205-N) 

Devetopmental  Disatxlities  and  Bin 
of  Rights  Act 

Construction  and  Major  Renovation 
of  Head  Start  and  Earty  Head 
Start  Facilities 

Family  Child  Care  Program  Option 
for  Head  Start  Programs 

Technk^l  Revisktn  of  Head  Stert 
Regulations  To  Make  Them  Con- 
forni  to  Recent  Statutory  Revi- 
skxis 

Program  Performance  Standards 
for  ttie  Operation  of  Head  Start 
Programs 
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Seq. 
No. 


65 


68 
1146 
1152 
1162 

1167 
1169 
1182 

1183 

1206 


1263 


1313 


1563 


1565 


TitJe 


HUD 


Participation  in  HUD  Programs  by 
Faith-Based  Organizations;  Pro- 
viding for  Equal  Treatment  for  All 
HUD  Program  Participants  (FR- 
4782) 

FHA  Appraiser  Watch  Initiative  (FR- 
4744) 

HOME  Investment  Partnerships 
Program  (FR-41 11) 

LimitatKxi  of  FHA-lnsured  Loans  to 
hionprofil  Agencies  (FR-4702) 

Disposition  of  HUD-Acquired  Single 
Family  Properly;  Officer/Teacher 
Hext  Door  Sales  Programs  (FR- 
4712) 

Prohibition  of  Property  Flipping  in 
HUD'S  Single  Family  Mortgage 
Insurance  Programs  (FR-4615) 

Amendments  to  the  Section  203(k) 
Rehabilitation  Loan  Insurance 
Program  (FR-4701) 

Nonprofit  Organization  Participation 
in  Certain  FHA  Single  Family  Ac- 
tivities; Placement  and  Removal 
Procedures  (FR-4585) 

Sir)gle  Family  Mortgage  Insurance; 
Section  203(k)  Consultant  Place- 
ment and  ReriKwal  Procedures 
(FR-4592) 

Resident  Participation  in  Public  and 
Section  8  Housing  (FR-4657) 


DOI 


Endangered  and  Threatened  Wild- 
life and  Plants;  Revisions  to  the 
Regulations  Applicable  to  Permits 
Issued  Under  the  Endangered 
Species  Act. 

Policy  on  General  Conservation 
Permits 


DOJ 


NoTKliscrimination  on  the  Basis  of 
Disat>ility  In  State  and  Local  Gov- 
ernment Services;  Public  Accom- 
modations and  Commercial  Fa- 
cilities; Accessibility  Standards; 
Recreation  Facilities 

NoTKiiscrimir^tion  on  tfie  Basis  of 
Disability  in  State  or  Local  Gov- 
ernment Facilities;  Public  Accom- 
modations and  Commercial  Fa- 
cilities; Accessibility  Standards; 
Play  Areas 


Seq. 
No. 


1740 


83 
1777 

1832 


1878 

1879 
1880 

1881 
1901 
1912 

1913 
1914 
1915 


1917 
1928 


1977 
1987 

2009 
2134 


Title 


Availability  of  Material  Under  Free- 
dom of  Information  Act  and  Pri- 
vacy Act 


DOL 


Family  and  Medical  Leave  Act  of 
1993 

Stock  Options.  Stock  Appreciation 
Rights,  and  Bona  Fide  Empkjyee 
Stock  Purchase  Programs  Under 
the  Fair  Labor  Standards  Act 

Audits  of  States.  Local  Govern- 
ments, and  Nonprofit  Organiza- 
tions 


STATE 


Amendment  to  the  U.S.  Munitions 
List,  Category  XV— Spacecraft 
Systems  and  Associated  Equip- 
ment 

Amendment  to  the  U.S.  Munitions 
List,  Categories  V  and  XIV 

Amendment  to  the  U.S.  Munitions 
List,  Categories  II,  III.  VII,  XV. 
and  XVII  and  Sections  123.20 
and  123.27 

Amendment  to  the  U.S.  Munitions 
List,  Categories  V  and  XIV 

Final  Exemptions  for  U.S.  Institu- 
tions of  Higher  Leaming 

Amendment  to  the  ITAR:  Offset  Ar- 
rangements and  Enhancements 
to  Congressional  Notifk:ations 

Amendment  to  the  List  of  Pro- 
scribed Destinations 

Removal  of  Afghanistan  From  tfie 
Proscrit)ed  Destinations 

Amendments  to  the  U.S.  Munitions 
List 


DOT 


Aviation  Data  Requirements  Review 
and  Modemizatkjn  Program 

Partk:ipation  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportation  Programs; 
Memorandum  of  Understanding 
With  Small  Business  Administra- 
tk)n;  Uniform  Forms  and  Other 
Revisions 

Marir>e  Events;  Permit  Procedures 
(USCG-2001 -10713) 

Limited  Servne  Domestk:  Voyage 
Load  Lines  for  River  Barges  on 
Lake  Michigan  (USCG-1998- 
4623) 

Regatta  and  Marine  Parade  Regu- 
latk>ns 

Airworthiness  Directives 


Seq. 
No. 


2138 
2224 

2400 

2416 
2418 
2420 

2433 
2438 
2439 

2440 


2682 
2707 
2729 


2997 


3079 
3083 


Title 


Type  Certifk^ates  for  Some  Surplus 
Aircraft  of  the  Armed  Forces 

Post-Accident  Controlled  Sub- 
stances and  Ateohol  Test  Re- 
sults; Reporting  Requirements  for 
the  Fatality  Analysis  Reporting 
System 

Hazardous  Materials:  Revision  of 
Requirements  for  Carnage  by  Air- 
craft 

Hazardous  Materials;  Retention  of 
Shipping  Papers 

Hazardous  Materials:  Requirements 
for  Cargo  Tanks 

Hazardous  Materials:  Revisions  to 
Incident  Reporting  Requirements 
and  Detailed  Hazardous  Materials 
Incident  Report  DOT  Form 

Safeguarding  Food  From  Contami- 
nation During  Transportation 

DOT  3AL  Aluminum  Cylinders; 
Safety  Problems 

Hazardous  Materials:  Revisions  to 
Standards  for  Infectious  Sub- 
stances and  Genetically  Modified 
Microorganisms 

Hazardous  Materials:  Revised  and 
Clarified  Hazardous  Materials 
Safety  Rulemaking  and  Program 
Procedures 


TREAS 


Constructive  Sales  of  Appreciated 

Financial  Positioris 
Reductkjns  of  Accruals  and  Alkxa- 

tions  Because  of  Increased  Age 
Disctosure  of  Relative  Value  of  Dis- 

tributkxi  Forms 


VA 


Audits  of  States.  Local  Govern- 
ments, and  Nonprofit  Organiza- 
ttons;  Grants  and  Agreements 
With  Institutions  of  Higher  Edu- 
cation. Hospitals,  and  Other  Non- 
profit Organizations 


AID 


Administratkxi  of  Grants  and  Coop- 
erative Agreements 

Govemmentwide  Delsarment  and 
Suspension;  Requirements  for 
Drug-Free  Workplace  (Financial 
Assistance) 


CNCS 


3092    Claims  Collection 
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Seq. 
No. 


Seq. 
No. 


3099 

3102 

3103 
3104 


135 
3113 

3122 
3177 
3360 

3370 

3384 

3385 


Title 


Anf)eriCofps*VISTA  Program  Regu- 
lations 

National  Senk>r  Servk»  Corps  Reg- 
ulations 

Senior  Companion  Program 

Foster  Grarxjparent  Program 


EPA 


NatkMial  Prinwry  Drinking  Water 
Regulatktns:  Stage  2  Disinfection 
Byproducts  Rule 

Utilization  of  Small,  Minority  and 
Women's  Business  Enterprises  in 
Procurement  Under  Assistance 
Agreements 

Persistent.  Bioaccumulative.  and 
Toxic  (PBT)  Pollutants  Strategy 

Control  of  Methyl  Tertiary  Butyl 
Ether  (MTBE) 

Pestkades;  Data  Requirements  for 
Bkxrfiemteal  and  Mfcrobial  Prod- 
ucts 

Plant-Incorporated  Protectants  (For- 
merty  Plant  Pesticides) 

Rulemakings 

TSCA  Polfcy  Statement  on  Over- 
sight of  Transgenk:  Organisms 
(Including  Plants) 

Lead;  Management  and  Disposal  o( 
Lead-Based  Paint  Detms 


3386 
3403 

3404 
3407 


Title 


Seq. 
No. 


3468 


3480 


3494 


3495 


Lead;  Notification  Requirements  for 
Lead-Based  Paint  Abatement  Ac- 
tivities and  Training 

Lead-Based  Paint  Activities;  Train- 
ing, Accreditation,  and  Certifi- 
catkxi  Rule  and  Model  State  Plan 
Rule  -  Bridges  and  Structures 

Disposal  of  Polychlorinated 
Biphenyls:  lmplementatk>n  Issues 

Notree  of  TSCA  Section  4  Reim- 
bursenoent  Period  and  TSCA 
Section  12(b)  Expon  Notifnation 
Period  Sunset  Dates  for  TSCA 
Sectkxi4  Substances 

Test  Procedures  for  the  Analysis  of 
Co-Planar  and  Mono-Ortho-Sub- 
stituted  Polychlorinated  Biphenyls 
(PCBs)  Under  the  Clean  Water 
Act 

Test  Procedures  for  Analysis  for  Bi- 
oHogcai  Contaminants  under 
Clean  Water  Act 

Test  Procedures  for  the  Analysis  of 
Trace  Metals  Under  the  Clean 
Water  Act 

Test  Procedures:  Increased  Metfiod 
Rexibility  for  Test  Procedures  Ap- 
proved for  Clean  Water  Act  Com- 
pliance Monitoring 


3496 


3497 


3498 


3517 


Title 


3636 
3637 


158 


161 


Test  Procedures:  Performance- 
Based  Measurement  System 
(PBMS)  Procedures  and  Gukl- 
anoe  for  Clean  Water  Act  Test 
Procedures 

Test  Procedures  for  ttie  Analysis  of 
Miscellaneous  Metals,  Ankxis. 
and  Volatile  Organks  Under  the 
Clean  Water  Act,  Phase  One 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Ankxis, 
and  Volatile  Organks  Under  the 
Clean  Water  Act,  Phase  Two 

National  Primary  Drinking  Water 
Regulatk>ns:  Aktoarb 


NEA 


GovemmentwkJe  Det>arment  and 
Suspenskxi  (Nonprocurement) 

Govemmentwkle  Flequirements  for 
Drug-Free  Workplace  (Grants) 


SSA 


Administrative  Wage  Gamishment 
(To  Repay  a  Debt  Owed  to  the 
Social  Security  Adminlstratkxi) 
(724P) 

Representative  Payment  Under  Ti- 
tles II,  VIII,  and  XVI  of  the  Social 
Security  Act  (949P) 


D.  INDEX  TO  ENTRIES  THAT  MAY  AFFECT  GOVERNMENT  LEVELS 


Executive  Order  12866  entitled  "Regulatory  Planning  and  Review"  (October  4,  1993;  58  FR  51735)  and 
the  Unfunded  Mandates  Reform  Act  of  1995  (P.L.  104-4)  direct  agencies  to  assess  the  effects  of  Federal 
regulations  on  State,  local,  and  tribal  governments.  In  addition,  Executive  Order  12875  entitled  "Enhancing 
the  Intergovernmental  Partnership"  (October  26,  1993;  58  FR  58093)  directs  agencies  to  reduce  the  imposition 
of  unfunded  mandates  upon  State,  local,  and  tribal  governments.  In  keeping  with  these  efforts,  agencies 
include  in  their  submissions  for  The  Regulatory  Plan  and  the  Unified  Agenda  information  on  whether  their 
regulatory  actions  have  an  effect  on  various  levels  of  government. 

The  following  index  lists  the  regulatory  actions  in  this  publication  that  agencies  believe  may  have 
effects  on  State,  local,  tribal,  or  Federal  levels  of  government.  The  Sequence  Number  (Seq.  No.)  of  the 
entry  identifies  the  location  of  the  entry  in  this  edition.  For  further  information,  see  the  Regulatory  Information 
Service  Center's  Introduction  to  The  Regulatory  Plan  and  the  Unified  Agenda  in  part  n  of  this  issue. 


Seq. 
No. 


9 
10 


11 


12 


13 


15 


173 


174 


189 


State  Government 


Title 


USDA 


Livestock  Mandatory  Reporting  Pro- 
gram— Lamb  Amendment  (LS-01- 
08) 

Biological  Agents  and  Toxins 

Special  Supplemental  Nutrition  Pro- 
gram for  Women,  Infants,  and 
Children  (WIC):  Revisions  in  the 
WIC  Food  Packages 

Food  Stamp  Program:  SimplificatkMi 
and  State  Flexibility 

FSP:  High  Performance  Bonuses 

FSP:  Eligibility  and  Certification 
Proviskxis  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002 

FSP:  Quality  Control  Provisions  of 
the  Farm  Security  and  Rural  In- 
vestment Act  of  2002 

FSP:  Emptoyment  and  Training 
Program  Proviskxis  of  the  Farm 
Security  and  Rural  Investment 
Act  of  2002 

ChikJ  and  Adult  Care  Food  Pro- 
gram: Improving  Management 
and  Program  Integrity 

Egg  and  Egg  Products  lnspectk>n 
Regulattons 

National  Organic  Program:  Add 
Standards  for  Mushroom, 
Apk:ulture,  Greenhouse,  and  Hy- 
droponk:  Productkjn  Systems  and 
the  Handling  of  Honey  (TM-01- 
09) 

Natk>nal  Organk:  Program:  Add 
Standards  for  the  Organk:  Certifi- 
catkxi  of  Wild  Captured  Aquatk: 
Animals  (TM-01-08) 

National  Organic  Program,  Amend- 
ment to  the  Natk>nal  List  of  Al- 
lowed and  Prohibited  Substances 


Seq. 
No.. 


191 


227 

260 

285 

293 
319 


320 


321 
322 


323 


325 


326 


327 


331 


TWe 


Estsiblishment  of  Minimum  Quality 
and  Handling  Standards  for  Do- 
mestk:  and  Imported  Peanuts 
Mariteted  in  the  U.S.  and  Termi- 
natk>n  of  the  Peanut  Mari<eting 
Agreement  and  Associated  Rules 
and  Regulations 

Mediatkxi;  Agricultural  Loan  Medi- 
ation Program 

Infectious  Salmon  Anemia;  Pay- 
ment of  Indemnity 

Nattonal  Rood  Insurance  Regula- 
tior« 

Guaranteed  Single-Family  Housing 

Special  Supplemental  Food  Pro- 
gram for  Women,  Infants,  and 
Chiklren  (WIC):  Miscellaneous 
Provistons 

Intenttonal .  Program  Vtolation  Re- 
porting and  Computer  Matching 
Requirements  That  Affect  the 
Food  Stamp  Program 

FSP:  Civil  Rights  Data  CoHectkms 

Commodity  Supplemental  Food 
Program:  Plain  Language,  Pro- 
gram Accountability,  and  Program 
FlexitMlity 

Food  Stamp  Program:  Administra- 
tive Cost  Reimbursement 

Improving  Access  to  the  Food 
Starry  Program  for  Persorw  With 
Limited  English  Profk^ency 

Food  Distributkm  Program  on  In- 
dian Reservatk)ns:  Resouixw  Lim- 
its and  Exclusk>ns,  Extended  Cer- 
tifteatkw  Periods,  and  Transittonal 
Benefits 

Child  and  Adult  Care  Food  Program 
(CACFP):  At-Risk  Afterschool 
Suppers 

Food  Stamp  Program:  Clarifk^tkxis 
and  Corrections  to  Recipient 
Claim  Establishment  and  Coilec- 
tkm  Standards 


Seq. 
No. 


337 


338 


339 


340 


343 


345 


346 


347 


348 


349 


350 


351 


352 


354 


Title 


Commodity  Supplemental  Food 
Program  (CSFP)— Alkxation  of 
Administrative  Funds 

Senior  Farmers'  Market  Nutritkxi 
Program  (SFMNP) 

WIC:  Requirements  for  and  Evalua- 
tkjn  of  WIC  Program  Requests 
for  Bids  for  Infant  Formula  Re- 
bate Contracts 

Food  Stamp  Program:  Antkapating 
Income  and  Reporting  Changes 

Natkmal  School  Lunch  Program: 
Reimbursement  for  Snacks  in 
Afterschool  Care  Programs 

Special  Nutrition  Programs:  Disck>- 
sure  of  Children's  Eligibility  Infor- 
mation Under  the  Child  Nutrition 
Programs 

Imptementation  of  Poultry  Sut>sti- 
tution  Pilot  as  Permanent  and 
Modification  of  Commodity  Rec- 
ordkeeping Requirements 

Special  Nutrition  Programs:  Uniform 
Federal  Assistance  Regulations; 
Nondiscretionary  Technfcal 

Amendments 

Expanded  Verifeation  of  EKgibitity 
Summary  Requirements 

Privacy  Act:  Revision  of  an  Existirig 
System  of  Records 

Afterschool  Snacks  Under  the  ChikJ 
and  Adult  Care  Food  Program 

Special  Supplemental  Nutritkm  Pro- 
gram for  Women,  Infants,  and 
Chiklren  (WIC):  Exclusk>n  of  Mili- 
tary Hou^  Payments 

Chikl  and  Adult  Care  Food  Pro- 
gram: Implementing  Legislative 
Reforms  To  Strengthen  Program 
Integrity 

Special  Milk  Program  for  Chiklren: 
Plain  Language  Reviskxi  and  Re- 
organizatkx) 
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Seq. 
No. 


365 


356 


3$7 


358 


359 


361 
362 
363 

364 

365 

366 

367 


368 


392 
393 

386 


State  GowwiNMnt—Cont. 


Title 


Food  Distribution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

250,  Donation  of  Foods  for  Use 
in  ttie  United  States,  Its  Terri- 
tories and  Possessions,  and 
Areas  Under  Its  Jurisdiction 

Food  Distribution  Programs;  Plain 
Language  Rewrite  of  7  CFR  Part 

251,  The  Emergency  Food  As- 
sistance Program  (TEFAP) 

Food  Distribution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

252,  The  ftotional  Comnwdity 
Proce^ng  Program  (NCP) 

Food  Dtstnbution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

253,  the  Food  Distribution  Pro- 
gram on  Indian  Reservations 
(FDPIR) 

Food  Distritxjtion  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

254,  ttie  Food  Distritxition  Pro- 
gram on  Indian  Reservatior>s 
(FDPIR)  in  Oklahoma 

State  Agency  Liabilities  and  Federal 
Sanctions 

Payments  of  Certain  Administrative 
Costs  of  State  Agencies 

School  Breakfast  Program:  Plain 
Language  Reviskxi  and  Reorga- 
nizatkxi 

WIC:  Plain  Language  Rewrite  of  7 
CFR  Part  248,  Farmers'  Maritet 
Nutritkm  Program 

Food  Stamp  Program:  Vehide  and 
Maximum  Excess  Shelter  Ex- 
pense Deductkxi  Proviskxis  of 
PublK  Law  106-387 

CNP:  Plain  Language  Rewrite  of  7 
CFR  Part  225,  Summer  Food 
ServKe  Program 

Food  Stamp  Program:  Work  Provi- 
skxis  of  ttie  Personal  Responsi- 
bility and  Work  Opportunity  Rec- 
oncHiatksn  Act  of  1996  and  the 
Food  Stamp  Provisions  of  the 
Balanced  Budget  Act  of  1997 

Natkxial  School  Lunch  Program, 
School  Breakfast  Program,  and 
ChiU  and  Adult  Care  Food  Pro- 
gram— Amendments  to  the  Infant 
Meal  Pattern 

Ante-Mortem  and  Post-Mortem  \n- 
spectkxi  of  Livestock  and  Poultry 

Requirements  for  Dispositnn  and 
Disposal  of  Inspected  Raw  Meat 
and  Poultry  Products 

ENminatwn  of  Requirements  for 
Total  Quality  Control  Systems 


Seq. 
No. 


396 


429 
434 


485 

489 
496 

524 
574 

588 
600 

636 
652 


677 


699 


708 

718 
721 

728 


Title 


Sharing    Recall    Distributk>n    Lists 

With   State   and   Other   Federal 

Government  Agencies 

Forest  Land  Enharicement  Program 

General    Nonprocurement    Regula- 

tkxis 


DOC 


Annual  Survey  of  Selected  Servk^s 
Transactksns  With  Unaffiliated 
Foreign  Persons 

Economk:  Devetopment  Administra- 
tk>n  RegulatkHis 

Cutoff  Dates  for  Recognltkxi  of 
Boundary  Changes  for  Census 
2000  and  for  the  Intercensal  Pe- 
riod 

Admlnistratk)n  of  State  Log  Exports 
Ban 

Amendnoent  13  to  tf)e  Summer 
FkHjnder,  Scup,  and  Black  Sea 
Bass  Fisfiery  Management  Plan 

Reviskxi  of  American  Lobster  Reg- 
ulatkxis  tor  the  EEZ 

Revise  Community  Devetopment 
Quota  Program  AdministratkKi 
and  Alkx:atk}n  Regulatk>ns 

Taking  Marine  Mammals  InckJental 
to  Rocket  Launcfies  From  the  Ko- 
diak  Launch  Complex.  Kodiak  Is- 
land. Alaska 

American  Lobster  Fishery;  Revi- 
skxis  to  Lobster  Trap  Limits, 
Conservation  Equivalency  in  New 
Hampshire  Waters,  and  ClarifKa- 
tion  of  Lobster  Management 
BourKJaries  per  Addendum  1 

Draft  PolKy  for  Evaluatkm  of  Con- 
servatkxi  Efforts  in  Making  Listing 
Decisions 

Regulatory  Amendment  To  Estatv 
lish  Permit  and  Reporting  Re- 
quirements for  Pelage  Troll  and 
HarxHine  Vessels  Fishing  Off  Pa- 
cific Remote  Islands  of  ttie  United 
States 

Regulatory  Anr>endment  to  Modify 
the  Management  Program  for  tfie 
Westem  Pacifk:  Pelagk;  Fisheries 
to  Mitigate  the  Take  of  Seat>irds 

Pacifk:  Halibut  Fisfieries  Catch 
Sharing  Plan 

Control  Date  for  Longiine  Vessels 
Fishir>g  for  Pelagk:  Species  in  the 
EEZ  Around  American  Samoa 

Sea  Turtle  Conservatnn  Regula- 
tkjns;  Summer  Fkxjnder  Fishery 


Seq. 
No. 


21 


814 


23 


25 

858 
871 
872 

874 

875 

883 
893 


29 
46 

47 


50 


58 


59 
60 


Title 


DOO 


Programmatk:  Regulatkxts  for  the 
Comprefiensive  Everglades  Res- 
toratk}n  Plan 

Proposed  Revisk>n  to  tfie  Clean 
Water  Act  .Regulatory  Definitkxis 
of  "Fill  Material"  and  ttie  "Dis- 
charge of  FiN  Material" 


ED 


Reauthorizatkxi  of  Title  I  of  the  Ele- 
mentary and  Secondary  Edu- 
catk>n  Act  of  1965  (Section  610 
Review) 


DOE 


Energy  Effkaency  Standards  for 
ReskJential  Furnaces,  Boilers, 
and  Mobile  Home  Furnaces 

State  and  Local  Incentives  Pro- 
gram: Alternative  Fuels 

Energy  EffKierx:y  Standards  for 
Ck>tties  Dryers  and  Dishwashers 

Energy  Effk:iency  Standards  for 
Pool  Heaters  and  Direct  Heating 
Equipment 

Energy  Effeiency  Standards  for  FkJ- 
orescent  and  Incandescent 
Lamps 

Energy  Effk:iency  Standards  for 
Central  Air  CondltkMiers  and  Heat 
Pumps 

Payments  for  Special  Burdens  and 
In  Lieu  of  Taxes 

Annotatkin  of  Land  Records  for  Re- 
mediated Properties  in  ttie  Ura- 
nium Mill  Tailings  Remedial  Ac- 
tkxi  Project  (UMTRA) 


HHS 


Control  of  Communk:able  Diseases 
Natk^nal  Standard  for  Identifiers  of 

Health  Plans  (CMS-6017-P) 
Health   Insurance   Reform:   Claims 

Attachments    Standards    (CIMS- 

0050-P) 
Prospective    Payment    System   for 

Psychiatric  Hospitals  (CMS-1213- 

P) 
Health  Insurance  Reform:  Standard 
Unkjue    Health    Care    Provider 
Identifier  (CMS-0045-F) 
Security  Standards  (CMS-0049-F) 
Hospital  Conditions  of  PartKipatkm: 
Quality  Assessment  and  Perform- 
ance      Improvements       (QAPl) 
(CMS-3050-F) 
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State  QovemnMnt—ConL 


Seq. 
No. 


Seq. 
No. 


914 


918 


920 
921 

922 

970 

971 
982 


TWe 


1051 


1001 

1010 

1016 
1017 

1024 
1025 
1027 

1040 
1050 


U.S.   Exchange   Visitor   Programs; 
Request  for  Waiver  of  the  Two- 
Year  Foreign  Resklence  Require- 
ment 
Amending    the    Regulatk>ns    Gov- 
emirtg  Nondiscriminatkxi  on  ttie 
Basis  of  Race.  Cotor.  r4atkxial 
Origin.  HandKap,  Sex,  and  Age 
To  Conform  to  the  Civil  Rights 
Restoration  Act  of  1967 
Modifk»tk)ns  to  Standards  for  Pri- 
vacy  of   IndivkJually    klentifiable 
Health  IMormatnn 
Implementing  the  Biolenwism  Pre- 
ventkxi    and    Response    Act   of 
2001 
Seduskxi  and  Restraint  for  I^Jon- 

Medical  Resklential  Facilities 
EbgibUity  Determinatkxi  for  Donors 
of   Human   Cells.   Tissues,   and 
CeHular  and  Tissue-Based  Prod- 
ucts (HCT/Ps) 
Current  Good  Tissue  Practtee  for 
IManufacturers  of  Human  Cells. 
Tissues,  and  Cellular  and  Tissue- 
Based    Products    (HCT/Ps);    In- 
spectk>n  and  Enforcement 
Natkxial  PriactitKKier  Data  Bank  for 
Adverse    Informatkxi    on    Physi- 
cians  and   Other   Health    Care 
Practittoners:  Reporting  Adverse 
and  l^egative  Actkxis 
Medical  ChiM  Support  and  Health 
Insurance  Coverage  of  Depend- 
ent ChiWren  (CMS-2081-P) 
Eliminatk)n  of  Statement  of  Intent 
Procedures  for   Filing   Medk»re 
Claims  (CMS-1185-P) 
Seff-Dedaratkxi      of      Citizenship 

(CMS-2085-P) 
Permitting  Premium  Reductkxis  as 
Additional         Benefits        Under 
Medk:are+Chok»    Plans    (CMS- 
601 6-P) 
Revistons  to  Conditkxis  for  Cov- 
erage   for    Ambulatory    Surgk»l 
Centers  (CMS-3887-P) 
Me(»caja  Coverage  Rules  for  In- 
mates    of     Publk:     Institutkxis 
(GMS-2077-P) 
Health  Coverage  Portability:  Tolling 
Certain  Time  Periods  and  Inter- 
actkms  With  Family  and  Medk»l 
Leave  Act  (CMS-2158-P) 
Liability  of  TNrd  Parties  to  Pay  for 
Care  and  Senrices  (CMS-2080-P) 
External  Quality  Review  of  Medicakj 
Managed     Care     Organizatkxis 
(CMS-2015-F) 


Title 


Seq. 
No. 


1065 
1067 
1070 

1071 
1074 

1082 

1083 
1064 

1090 
1092 

1095 

1102 

1114 
1115 
1116 

1117 

1119 
1120 

1121 
1123 


Reporting   Outcome   and   Assess- 
ment   Informatkm    Set   (OASIS) 
Data  as  Part  of  the  Conditions  of 
Partkapatkxi    for    Honfte    Health 
Agencies  (CMS-3006-IFC) 
K/kxMcatkxis  to  the  State  Chiklren's 
Health  Insurance  Program  (CMS- 
2006-F) 
Requirements  for  Pakl  Feeding  As- 
sistants in  Long-Term  Care  Facili- 
ties (CMS-2131-F) 
Health    Coverage    Portability    for 
Group  Health  Plans  and  Group 
Health  Insurance  Issuers  (CMS- 
2151-F) 
Interim  Final  Ame  ,dment  for  Mental 

HIealth  Parity  '.MS-2152-IFC) 
Program  for  Ail-lndusive  Care  for 
the  EkJerty  (PACE):  Program  Re- 
viskxis  (Ci^«S-1201-F) 
Nondiscriminatk)n   in   Health   Cov- 
erage in  the  Group  Martcet  (CMS- 
2022-F) 
Bona     FkJe     Wellness     Programs 

(CMS-2078-F) 
Time  Limitatkm  on  Recak:ulatk)ns 
and  Disputes  Under  the  Drug  Re- 
bate Program  (CMS-2175-1FC) 
ttatkinal  Standard  Emptoyer  Identi- 
fier (CMS-0047-F) 
Supplementary   Medk»l    Insurance 
Premium  Surcharge  Agreements 
(CMS-1221-F) 
Revisk)ns  to  Transactk)n  and  Code 
Set     Standards     for     Electronc 
Transactkxis  (CMS-0005-P) 
iMledKare-Endorsed        Prescriptkxi 
Drug  Discount  Card  Assistance 
Initiative     for     State     Sponsors 
(CMS-4032-P) 
Safeguarding  ChiM  Support  and  Ex- 
panded FPLS  Infomtiatkxi 
Devetopmental  Disabilities  and  Bill 

of  Rights  Act 
ChiW    Support    Enforcement    Pro- 
gram; Customer  Sennce  Annual 
State  Self-Assessment 
ChikJ    Support    Enforcement    Pro- 
gram;   Expenditures    for    Case- 
wortcer  Costs 
Chikl  Support  Enforcement  for  In- 
dian Tribes 
ChikJ    Support    Enforcement    Pro- 
gram Omnibus  Confomning  Regu- 
latkxi 
Family  Chlkl  Care  Program  Optk)n 

for  Head  Start  Programs 
Child    Support    Enforcement    Pro- 
gram; Federal  Tax  Refund  Offset 


1125 


TWe 


Grants  for  State  and  Community 
Programs  on  Aging.  Training,  Re- 
search, and  Discretkxiary  Pro- 
grams; Vulnerable  Ekter  Rights; 
and  Grants  to  Indians  and  Native 
Hawaiians 


71 
73 

1136 

1146 
1162 

1171 

1185 
1189 

1195 

1219 

1220 

1223 


1225 


HUD 


Pro(ect-Based  Voucher  Program 
(FR-4636) 

Streamlining  and  Deregulatkxi  of 
PuWk:  Housing  Agency  Plans 
(FR-4788) 

Fair  Mart(et  Rents  Programs:  In- 
creased Fair  Maricet  Rents  for 
Certain  Areas  and  Higher  Pay- 
ment StandanJs  (FR-4606) 

HOME  Investment  Partnerships 
Program  (FR-41 11) 

Dispositkm  of  HUD-Acquired  Single 
Family  Property;  Offk»r/Teacher 
Next  Door  Sales  Programs  (FR- 
4712) 

Mortgage  Insurance  Premiums  In 
Multifamlly  Housing  Programs 
(FR-4679) 

CDBG  Brownfiekte/Slum/Blight  (FR- 
4699) 

Prohibitkjn  on  Use  of  CDBG  Assist- 
ance for  Job-Pirating  Activities 
(FR-4556) 

Certiffcatton  and  Funding  of  State 
and  Local  Fair  Housing  Enforce- 
ment Agencies  (FR-4748) 

Sectk>n  8  Homeownership  Program: 
Downpayment  Assistance  Grants 
and  Streamlining  Amendments 
(FR-4670) 

Housing  Chone  Voucher  Program 
Homeownership  Optkxi:  Eligibility 
of  PHA  Owned  or  Controtted 
Units  (FR-4759) 

Implementatkxi  of  PuWk:  Law  106- 
504:  Eligibility  of  Citizens  of  the 
Freely  Associated  States  for  Fed- 
erally Assisted  Housing  (FR- 
4754) 

Exceptkxi  Payment  Standard  To 
Offset  Increase  in  Utility  Costs  In 
the  Housing  Chok»  Voucher  Pro- 
gram (FR-4672) 


1229 


DOI 


Nonprocurement  Suspension  and 
Debarm^;  Dmg-Free  Wort<place 
Grant  Requirements 
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Seq. 
No. 


1233 

1237 
1238 

1240 
1241 
1248 
1251 


1258 
1259 


1260 
1262 
1263 

1269 

1272 

1275 

1286 
1306 

1306 

1306 
1312 


Stat*  GovMimwnt— Cont. 


Nondiscrimination  in  Federally  As- 
sisted Programs  of  the  Depart- 
ment of  the  Interior  on  the  Basis 
of  Race,  Cokx  National  Origin. 
Handicap,  or  Age 

Release  of  Captive-Reared  Mal- 
lards 

North  American  Wetlands  Con- 
servation Act  Grant  Administra- 
tion Policies 

Seizure  and  Forfeiture  Procedures 
—  50  CFR  Part  12 

Revisions  to  the  Federal  Aid  Admin- 
istrative Requirements 

Federal  Falconry  Standards  an6 
Falconry  Permitting 

Interagency  Guidance  for  the  Pre- 
scription of  Fishways  Pursuant  to 
Section  18  of  the  Federal  Power 
Act 

Export  of  Live  Alligators 

Eagle  Permits:  New  Definitions, 
Permits  for  Incidental  Talcing  of 
Bald  Eagles  Necessary  To  Pro- 
tect Other  Interests  in  Any  Par- 
ticular Locality 

Marine  Mammals:  Incidental  Take 
During  Specified  Activities 
(Manatees) 

Marine  Mammals:  Incidental  Take 
Duririg  Specified  Activities  (Beau- 
fort Sea  Polar  Bear  and  Walrus) 

Endangered  and  Threatened  Wild- 
life and  Plants;  Revisions  to  ttie 
Regulations  Applicable  to  Permits 
Issued  Under  the  Endangered 
Species  Act. 

Endangered  and  Threatened  Wild- 
life and  Plants:  Critical  Habitat  for 
the  Ventura  Marsh  MiHcvetch 

Migratory  Bird  Permits.  Regulations 
for  Managing  Resident  Canada 
Geese  Populations 

Migratory  Bird  Permits;  Regulations 
for  Managing  Double-Crested 
Cormorant  Damages 

2003-2004  Refuge  Specific  Hunting 
and  Sport  Fishing  Regulations 

Migratory  Bird  Subsistence  Harvest 
In  Alaska;  Regulations  for  tt>e 
Spring  and  Summer  2003  Sea- 
son 

Safe  Hartxx  Agreements  and  Can- 
dMate  Conservation  Agreements 
With  Assurances;  Revisions  to 
tfie  Regulations 

Convention  on  lntematk>nal  Trade 
in  Endangered  Species  (CITES) 

Policy  for  Evaluation  of  Cor^serva- 
tkxi  Efforts  in  Endangered  Spe- 
cies [)ecisionmaking 


Seq. 
1^. 


1318 

1334 
1339 


1342 


1346 


1347 


1348 


1352 


1354 


1363 


1364 

1378 
1379 


1380 


1389 


1402 


1407 


1408 


Title 


rational  Wildlife  Refuge  System; 
Mission,  Goals,  and  Purposes 

Audit  ResolutkKi  Policy 

Migratory  Bird  Permits;  Regulations 
Governing  Rehabilitation  Activi- 
ties 

Migratory  Bird  Hunting  and  Permits; 
Regulations  for  Managing  Har- 
vest of  Light  Goose  Populatkxis 

Endangered  and  Threatened  Wlkl- 
life  and  Plants;  Listing  and  Des- 
ignation of  Critical  Habitat  for 
Three  Snails  and  One  Amphipod 

Endangered  and  Threatened  WiW- 
life  and  Plants;  Emergency  List- 
ing of  the  Pygmy  Rabbit 

Endangered  and  Threatened  Wikj- 
life  and  Plants;  Critical  Habitat  for 
tfie  Topeka  Shiner 

Endangered  and  Threatened  Wild- 
life and  Plants;  Listing  of  ttte  Is- 
land Fox 

Migratory  Bird  Hunting;  Approval  of 
Tungsten-lrorvNk*el-Tin  Shot  as 
Nontoxk:  for  Hunting  Waterfowl 
and  Coots 

Migratory  Bird  Pennits;  Specific 
Permit  Proviskxis;  Import  and  Ex- 
port Permits;  Bandir>g  or  Mar1(ing 
Permits;  arxJ  SdentifK  Collecting 
Permits 

Migratory  Bird  Permits:  Introduction, 
Gerwral  Requirements  and  Ex- 
ceptkKis 

Migratory  Bird  Permits;  Regulations 
Governing  Educatkxi;  50  CFR  21 

Endangered  and  Threatened  Wild- 
life and  Plants;  Establishment  of 
a  Nonessential  Experinrwntal 
Populatk)n  of  Grizzly  Bears  in  the 
Bitterroot  Area  of  Idaho  and  Morv 
tana;  Removal  of  Regulations 

Endangered  and  Threatened  Wild- 
life and  Plants:  Listing  of  tfie  Rota 
Bridled  White-Eye 

Admir>istratkxi  of  the  National 
Coastal  Wetlands  Conservation 
Grant  Program 

Procedures  for  Establishing 
Spring/Summer.  Subsistence  Har- 
vest Regulations  for  Migratory 
Birds 

Endangered  and  Threatened  Wild- 
life and  Plants;  Emergency  List- 
ing of  tfie  Carson's  Wandering 
Skipper 

Endangered  and  Threatened  Wild- 
life and  Plants;  Emergency  List- 
ing of  tfie  Tumbling  Creek 
CavesnaH 


Seq. 
No. 


1409 


1435 

1446 
1454 
1455 

1456 
1488 
1510 


79 


1563 


1565 


1566 


1567 


1569 

1579 

1605 

1606 
1613 


Title 


Migratory  Bird  Hunting;  Proposed 
2002-2003  Migratory  Game  Bird 
Hunting  Regulatk)ns  (Preliminary) 
With  Requirements  for  Indian 
Tribal  Proposals 

Virgin  IslarxJs  Coral  Reef  National 
Monument:  Special  Regulations 

Indian  Reservation  Roads  Program 

Takes  vs.  Entitlements  Reporting 

Accounting  Relief  for  Marginal 
Properties 

Prepayment  of  Royalties 

Financial  Assurances 

Disclaimers  of  Interest 


DOJ 


Nondiscriminatkxi  on  tfie  Basis  of 
Disability  in  State  and  Local  Gov- 
ernment Seorices  (Section  610 
Review) 

NorxJiscrimination  on  the  Basis  of 
Disability  in  State  and  Local  Gov- 
ernment Sefvk:es;  Publk:  Accom- 
nKxlatk>ns  and  Commercial  Fa- 
cilities; Accessibility  Standards; 
Recreatk>n  Facilities 

l^ondiscrimination  on  the  Basis  of 
Disability  In  State  or  Local  Gov- 
emment  Facilities;  Publk:  Accom- 
modatkxts  and  Commercial  Fa- 
cilities; Accessitiility  Standards; 
Play  Areas 

Amendments  to  Procedures  Advis- 
ing States  and  Political  Subdivi- 
sk>ns  Specially  Covered  Under 
tfie  Voting  Rights  Act  How  To 
Seek  Preclearance  From  tfie  At- 
torney General  of  Proposed  Vot- 
ing Changes 

Amendments  to  Coordinatkxi  of  En- 
forcement of  Nondiscriminatkxi  in 
Federally  Assisted  Programs — 
Implementation  of  Title  VI  of  tfie 
Civil  Rights  Act  of  1964  and  Sec- 
tton  504  of  the  Retiabilltatkxi  Act 
1973 

Nondiscriminatkxi  on  the  Basis  of 
Race,  Cokx,  Natkxial  Origin, 
Handicap,  and  Age  in  Pmgratns 
and  Activities  Receiving  Federal 
Financial  Assistance 

Chemnal  Registratkxi  Waivers;  Ex- 
emptkxi  From  Chemk^l  Registra- 
tkxi Fees  for  Certain  Persons 

Regulatkxis  Under  the  Pam 
Lychner  Sexual  Offender  Track- 
ing and  Identifnatkxi  Act 

Natkxial  Instant  Criminal  Back- 
ground Check  System 

Use  of  Parole  for  Humanitarian 
Reasons  or  Signifk»nt  PubNc 
Benefit 


Federal  Register / Vol.  67,  No.  236 /Monday.  December  9.  2002 / Government  Levels  Index     75703 


Stale  Goveminent—Cont. 


Seq. 
No. 


1643 


1652 


1654 

1661 

1669 

1672 
1673 

1678 


Tite 


1711 


1743 


1748 


1749 


1762 


1767 
1768 

1769 
1771 


New  Classifk:atkxi  for  Vkrtims  of 
Certain  Criminal  Activity;  Eligitxlity 
for  the  U  Nonimmigrant  Status 
Reductkm  of  the  Numtier  of  Accept- 
able Documents  and  Other 
Changes  to  Emptoyment 
Verifk^tkxi  f^uirements  (Sec- 
tion 610  Review) 

Nonimmigrant  Classes;  S  Classi- 
fk:atkxi;  Law  Enforcement  Initia- 
tives: Alien  Witnesses 

Definitkxi  of  the  Term  "Lawfully 
Presenf  for  Purposes  of  Eligi- 
bility for  Publk:  Benefits 

Early  Release  for  Removal  of  Crimi- 
nal Aliens  in  State  Custody  for 
r4onvk)lent  Offenses 

Verifwatkxi  of  Eligibility  for  PubHc 
Benefits 

Fingerprinting  AppWcants  arxl  Peti- 
tkxiers  for  Immigration  Benefits; 
Establishing  a  Fee  for 
Fingerprinting  by  tfie  Servne 

Nonimmigrant  Visa  Exemptkxi  for 
Natronals  of  the  British  Virgin  Is- 
lands Entering  the  United  States 
Through  SL  Thomas,  United 
States  Virgin  Islands 

r^ew  Classifk^tkxi  for  Vk:tims  of 
Severe  Forms  of  Traffkdting  in 
Persons  Eligible  for  the  T  Non- 
immigrant Status 

Expanskxi  of  Expedited  Removal  of 
Certain  Criminal  Aliens  Hekl  in 
Federal,  State,  and  Local  Jails 

Powers  of  the  Attorney  General  To 
Authorize  State  or  Local  Law  En- 
forcement Offk»rs  To  Cany  Out 
Immigration  Enforcement 

Delegatkxi  of  the  Adjudicatkxi  of 
Certain  H-2A  Petitkxis  to  the  De- 
partment of  Labor 

Guklelines  for  the  Campus  Sex 
Crimes  Preventkxi  Act  Amend- 
ment to  the  Jacob  Wetteriing 
Crimes  Against  Chikjren  and 
Sexually  Vk)lent  Offender  Reg- 
istratkxi Act 

Criminal  Intelligence  Systems  Oper- 
ating PolKies 

Vkrtims  of  Crime  Act  (VOCA)  Pro- 
gram Regulatkxis  for  the  Vk:tim 
Gompensatkxi  Grant  Program 
and  Vk:tim  Assistance  Program 

Intematkxud  Terrorism  Vk:tim  Gom- 
pensatkxi Program 

Bulletproof  Vest  Partnership  Grant 
Acts  of  1998  and  2000 


Seq. 
No. 


1772 


82 


Titie 


85 
86 
87 

97 

1775 

1784 

1786 

1791 
1792 

1793 

1800 

1826 
1827 

1831 


1832 

1833 
1834 


Environmental  Impact  Review  Pro- 
cedures for  the  VOi/nS  Grant 
Program 


DOL 


Defining  and  Delimiting  the  Term 
"Any  Emptoyee  Emptoyed  in  a 
Bona  Fkle  Executive.  Administra- 
tive, or  ProfessMXial  Capacity" 
(ESA/W-H) 
Senkx  Community  Sennce  Employ- 
ment Program 
Trade  Adjustment  Assistance  for 
Wortcers 

Labor  Certifkation  Process  for  the 
Permanent  Employment  of  Aliens 
in  the  United  States 

Assigned  Protectkxi  '  Factors: 
Amendments  to  the  Final  Rule  on 
Respiratory  Protectkxi 

Regulations  To  Implement  tfie  Fed- 
eral Acquisition  Streamlining  Act 
of  1994 

Implementatkxi  of  the  1996  Amend- 
ments to  the  Fair  Labor  Stand- 
ards Act 

Federal-State  Unemptoyment  Com- 
pensation (UC)  Program;  Con- 
fklentiaiity  and  Disclosure  of  In- 
fonnatkxi  in  State  UC  Records 

Disaster  Unemployment  Assistance 
Program  Amendment 

Attestatkxis  by  Facilities  Tempo- 
rarily Emptoying  H-1C  Non- 
immigrant Aliens  as  Registered 
Nurses 

Federal-State  Unempk>yment  Gom- 
pensatkxi Program;  Unemploy- 
ment Insurance  Performance 
System 

Definition  of  Collective  Bargaining 
Agreement  (ERISA  Sectkxi  3(40)) 

Hazard  Communk»tkxi 

Air  Quality,  Ghemk»l  Substances, 
and  Respiratory  Protection  Stand- 
ards 

Nondiscriminatkxi  on  the  Basis  of 
Age  in  Programs  and  Activities 
Receiving  Federal  Financial  As- 
sistance From  ttte  Department  of 
Labor 

Audits  of  States,  Local  Govern- 
ments, and  Nonprofit  Organiza- 
lions 

Audit  Requirements  for  Grants, 
Contracts,  and  Other  Agreements 

Implementatkxi  of  tfie  Non- 
discriminatkxi and  Equal  Oppor- 
tunity Requirements  of  tfie  Worli- 
force  Investment  Act  of  1996 


Seq. 
No. 


1835 


1856 


1860 
1861 


1864 


Title 


II 
1872 


1884 
1901 


107 

108 

1919 
1920 
1928 


1930 

1936 
1943 

1958 
1961 


Effectuatkxi  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  Imple- 
mentatkxi of  Sectkxi  504  of  the 
Rehabilitatkxi  Act  of  1973 

Controlled  Negative  Pressure  Fit 
Testing  Protocol:  Amendment  to 
tfie  Final  Rule  on  Respiratory 
Protectkxi 

Occupational  Exposure  to  Tuber- 
cukjsis 

Emptoyer  Payment  for  Personal 
Protective  Equipment 

Occupational  Injury  and  Illness  Re- 
cording and  Reporting  Require- 
ments 

Injury  and  Illness  Preventkxi 

Changes  to  State  Plans 


STATE 


Hague  Intercountry  Adoptkxi  Gon- 

ventkxi  Implementaikxi 
Final  Exemptkxis  for  U.S.  Instltu- 

tkjns  of  Higfier  Learning 


DOT 


Hours  of  Sennce  of  Drivers;  Driver 
Rest  and  Sleep  for  Safe  Oper- 
ations (Rulemaldng  Resulting 
From  a  Section  610  Review) 

Limitations  on  Issuance  of  Commer- 
cial Driver's  Ucense  With  Haz- 
ardous Materials  Endorsement 

Drug  and  Akx>hol  Management  In- 
formatkxi  System  Reporting 

DBE  Airport  ConcesskKiaires  Size 
Standards 

PartKipatkxi  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportatkxi  Programs: 
Memorandum  of  Understanding 
WHh  Small  Business  Administra- 
tkxi:  Uniform  Forms  and  Other 
Revisions 

Partk:ipation  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportatkxi  Programs 

Polk:y  Statement  on  Airtine  Pre- 
emption 

Qovemmentwkle  Debarment  and 
Suspenskxi  (Nonprocure- 

ment)/Govemmentwkte  Require- 
ments for  Dnjg-Free  Wort^place 
(Financial  Assistance) 

Procedures  for  Nonevktential  Akx)- 
hol  Screening  Devwes  Proce- 
dures for  Transportatkxi  Work- 
place Drug  and  Akx>hol  Programs 

Protectkxi  of  Sensitive  Security  In- 
formatkxi  in  Informatkxi  Circulars 
for  Nonaviatkxi  li^odes  of  Trans- 
poitatxMi 
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^OL 


67 


Stat0  Govwnnwnt — Cont. 


Seq. 
No. 


Seq. 
No. 


ISS 


2160 

2172 
2174 
2176 


2179 
2182 

2183 


^^H       218 
^^H       218 

6 
9 

^  ^^H       219 

5 
7 

0 

|3^^|       221 

^^H       222 

1 
3 

^^H      2231 

0 
3 

DE 


2002 


2234 

2249 

2270 
2271 

2308 
2375 
2384 
2392 

2393 
2394 

2395 

2396 


TMe 


Advanced  Construction  of  Federak 
Aid  Projects 

Railroad  Highway  Projects 

Deslgn-Budd  Contracting 

Statewide  Transportation  Planning; 
Metropolitan  Transportation  Plan- 
ning 

Commercial  Vehicle  Width  Exclu- 
sive Devices 

Administration  of  Engineering  and 
Design-Related  Services  Con- 
tracts 

Statewide  and  Metropodtan  Plan- 
ning 

Railroad-Highway  Crossing  Projects 

Landscape  and  Roadside  Develop- 
ment 

Unified  Registration  System 

Federal  Motor  Carrier  Safety  Regu- 
lations; Interstate  School  Bus 
Safety 

Commercial  Driver's  License  Stand- 
ards: Biometric  Identifier 

Commercial  Leamer  Permits 

Federal  Motor  Carrier  Safety  Regu- 
lations; Zero-Base  Revision 

Registration  Enforcement 

Commercial  Driver's  License  Stand- 
ards; Requirements  and  Pen- 
alties; Noncommercial  Motor  Ve- 
hicle Violations 

Commercial  Driver's  License  Stand- 
ards; Requirements  and  Pen- 
alties; Commercial  Driver's  Li- 
cense Program  Improvements 

Political  Sutxlivision  Participation  in 
State  Highway  Safety  Programs 
and  State  Highway  Safety  Agen- 
cy 

Operation  of  Motor  Vehicles  by  In- 
toxicated Persons 

Procedures  for  Participating  In  and 
Receiving  Data  From  tf)e  National 
Dnver  Registration  Problem  Dnv- 
er  Pbtnter  System 

Guidelines  for  States  on  Enforce- 
ment of  Light  Transmission 

Whistie  Bans  at  Highway-Rail 
Grade  Crossings 

Local  Rail  Freight  Assistance  to 
States 

Buy  America  Requirements; 
Amendment  to  Certification  Pro- 
cedures 

SctKX)!  Bus  Operations 

Buy  America  Requirements;  Perma- 
nent Waiver  for  Microcomputers 

State  Safety  Oversight;  Rail  Fixed 
Guideway  Systems 

Statewide  Transportation  Plannir>g; 
Metropolitan  Transportation  Plan- 
ning 


2399 


2417 


2436 


2448 


Title 


Seq. 
No. 


2494 


2499 


2501 


2504 

2678 
2712 
2717 
2775 

2797 

2807 

2814 

2817 

2825 

2836 

2890 
2959 

2971 


2995 


Statewide  Transportation  Planning; 
Metropolitan  Transportation  Plan- 
ning 

Applicability  of  the  Hazardous  Mate- 
rials Regulations  to  Loading,  Un- 
loading, and  Storage 

Hazardous  Materials:  Revision  of 
tf)e  Requirements  for  Hazardous 
Waste  Manifests 

Pipeline  Safety:  High  Consequence 
Areas  lor  Gas  Transmission  Op- 
erators 


TREAS 


Withholding  of  District  of  Columbia, 
State.  City  and  County  Income  or 
Employment  Taxes  by  Federal 
Agencies 

Offset  of  Tax  Refund  Payment  To 
Collect  State  Income  Tax  Obliga- 
tions 

Offset  of  Federal  Payments  (Other 
Than  Tax  Refund  and  Federal 
Benefit  Payments)  To  Collect 
Past-Due  Debts  Owed  to  States 
(Other  Than  Child  Support) 

Rules  and  Procedures  for  Efficient 
Federal-State  Funds  Transfers 

Mixed  Use  Output  Facilities 

Gasoline  Tax  Claims 

Multi-Family  Housing  BorxJs 

Definition  of  "Highly  Compensated 
Employee" 

Compensation  Deferred  Under  Eli- 
gible Section  457(b)  Plans 

Investment  Type  Property  (Prepay- 
ment) 

Electronic  Fumishirig  of  Payee 
Statements 

Ot>ligation  of  States  and  Political 
SutMJivisions 

Definition  of  Agent  and  Safeguard 
Certifications 

Amendment  to  the  Definition  of  Re- 
fundir>g 

Guaranteed  Investment  Contracts 

Taxation  of  Tax-Exempt  Organiza- 
tion's Income  from  Corporate 
Sponsorship 

Alternative  Mortgage  Transaction 
Parity  Act;  Preemption 


VA 


State  Cemetery  Grants:  Aid  to 
States  for  Establishment,  Expan- 
sion, and  Improvement  of  Vet- 
erans Cemeteries 


2997 


3002 


3049 


3076 


3084 


3087 


3088 


3092 
3093 

3094 


3099 

3102 

3103 
3104 
3105 


115 
118 
120 
122 
123 

125 


Title 


Stats  Gov«rntnent — Cont. 


Seq. 
No. 


Audits  of  States,  Local  Govem- 
ments,  and  Nonprofit  Organiza- 
tions; Grants  and  Agreements 
With  Institutions  of  Higher  Edu- 
cation, Hospitals,  and  Other  Non- 
profit Organizations 

Grants  to  States  for  Construction 
and  Acquisition  of  State  hlome 
Facilities 

Recognition  of  Organizations  and 
Accreditation  of  Representatives 


ACHP 


Protection  of  Historic  Properties 


ATBCB 


Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guidelines  for 
Buildings  and  Facilities 

Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guidelines  for 
Buildings  and  Facilities:  Public 
Rights-of-Way 

Americans  with  Disat)ilities  Act 
(ADA)  Accessibility  Guidelines  for 
Buildir>gs  and  Facilities:  Recre- 
ation Facilities 


CNCS 


Claims  Collection 

AmeriCorps  arxl  Leam  &  Serve 
Grant  Regulations 

Discrimination  Complaint  Proce- 
dures for  Service  Memt>ers,  Par- 
ticipants, and  Other  Beneficiaries 

AmeriCorps'VISTA  Program  Regu- 
lations 

National  Senior  Senrice  Corps  Reg- 
ulations 

Senior  (Companion  Program 

Foster  Grandparent  Program 

AmeriCorps  Grant  Regulations 


EPA 


Pesticides;  Emergerxry  Exemption 
Process  Revisions 

Clean  Water  Act  Definition  of  Wa- 
ters of  tfie  United  States 

NESHAP;  Reciprocating  Internal 
Combustion  Engine 

NESHAP:  Surface  Coating  of  Auto- 
mobiles and  Light-Duty  Tmcks 

Transportation  Conformity  Amend- 
ments: Response  to  March  2, 
1999,  Court  Decision 

Implenrtentation  Rule  for  8-hour 
Ozone  NAAQS 


Seq. 
No. 


126 


127 


129 


130 


133 


Title 


134 


135 


136 


UMI 


137 


138 


139 


141 


142 


143 


144 


145 


146 


Control  of  Emissions  of  Air  Pollution 
from  Nonroad  Diesel  Engines  and 
Fuel 

Prevention  of  Significant  Deteriora- 
tion (PSD)  and  Nonattainment 
New  Source  Review  (NSR):  Rou- 
tine Maintenance,  Repair,  and 
Replacement 

Modifications  to  RCIM  Rules  Asso- 
ciated With  Solvent-Contaminated 
Shop  Towels  and  Wipes 

Revision  of  Wastewater  Treatment 
Exemptions  for  Hazardous  Waste 
Mixtures 

NPDES  Permit  Requirements  for 
Municipal  Sanitary  and  Comtiined 
Sewer  Collection  Systems,  Mu- 
nicipal SateNite  Collection  Sys- 
tems, Sanitary  Sewer  Overflows, 
and  Peak  Excess  Flow  Treatment 
Facilities 

National  Primary  Drintdng  Water 
Regulations:  Long  Term  2  En- 
hanced Surface  Water  Treatment 
Rule 

rational  Primary  Drinking  Water 
Regulations:  Stage  2  Disinfection 
Byproducts  Rule 

Minimizing  Adverse  Environmental 
Impact  from  Cooling  Water  Intake 
Structures  at  Existing  Facilities 
Under  Section  316(b)  of  the 
Clean  Water  Act,  Phase  3 

Watershed  Rule:  Total  Maximum 
DaHy  Load  (TMOL)  Program  Re- 
visions 

Withdrawal  of  Total  Maximum  Daily 
Load  (TMDL)  Program  Reviskxis 

Overview  of  Rulemakir>gs  for  the 
Purpose  of  Reducing  Interstate 
Ozone  Transport 

Management  of  Cement  Kiln  Dust 
(CKD) 

Standardized  Pennit  for  RCRA  Haz- 
ardous Waste  Management  Fa- 


Office  of  SolkJ  Waste  Burden  Re- 
ductkxi  Proiect 

Natk)nal  Primaiy  Drinking  Water 
f^egulatk>ns:  Groundwater  Rule 

Effluent  Guklelines  and  Standards 
for  the  Metal  Products  and  Ma- 
chinery Category,  Phases  1  and 
2 

Natkxial  Poikitant  Discharge  Bimi- 
natkxi  System  Permit  Regulatk>n 
artd  Effluent  Guklelines  and 
Standards  for  Concentrated  Ani- 
mal Feeding  Opaatrans  (CAFOs) 


147 

148 
3113 

3122 
3132 

3134 

3137 
3148 


3157 
3160 

3163 

3165 


3167 

3168 
3173 


Title 


Seq. 
no. 


3177 
3179 
3181 

3184 
3186 


Minimizing  Adverse  Environmental 
Impact  From  Ck>oling  Water  In- 
take Structures  at  Existing  Facili- 
ties Under  Section  316(b)  of  the 
Clean  Water  Act,  Phase  2 

Cross-Media  Electronic  Reporting 
(ER)  and  Recordkeeping  Rule 

Utilizatk)n  of  Small,  Minority  and 
Women's  Business  Enterprises  in 
Procurement  Under  Assistance 
Agreements 

Persistent,  Bk>accumulative,  arxj 
ToxK  (PET)  PoHutants  Strategy 

Regulatory  Incentives  for  tfie  Na- 
tkxial  Environmental  Performance 
Track  Program 

Protect  XL  Site-Specific  Rulemaking 
for  NASA  White  Sands  Test  Fa- 
cility Electronk:  Reportirtg  in  Las 
Cruces,  New  Mexkx) 

l^ew  Jersey  GoM  Track  Project  XL 
Rule 

Performance  Specificatton  16  - 
Specificatkx)s  and  Test  Proce- 
dures for  PredKtive  Emisskxi 
IMonitoring  Systems  in  Statk)nary 
Sources 

NESHAP:  Lime  Manufacturing 

NESHAP:  Primary  Magnesium  Re- 
finir>g 

Electric  Utility  Steam  Generating 
Unit  MACT  Regulatkxi 

Rulemaking  To  Modify  the  List  of 
Source  Categories  From  Whk:h 
Fugitive  Emissions  Are  Consid- 
ered in  Major  Source  Detennina- 
lions 

Natk)nal  VOC  Emisskxi  Standards 
for  Consumer  Products;  Pro- 
posed Amendrrtents 

NESHAP:  Taconite  Iron  Ore  Proc- 
essing Irxlustry 

NESHAP:  Sources  Categories: 
General  Proviskxis;  and  Require- 
ments for  Control  Technotogy  be- 
lerminatkx»s  for  Major  Sources  in 
Accordance  With  Clean  Air  Act 
Sec.1 12(g)  &  112(j);  Proposed 
Amendments 

Control  of  Methyl  Tertiary  Butyl 
Ether  (MTBE) 

NESHAP:  Pririting  and  Publishing 
Industry;  Amendments 

Inspection  Maintenance  Program 
f^uirements  for  Federal  Facili- 
ties; Amendment  to  the  Final 
Rule 

Revising  Regulatkxis  on  Ambient 
Air  Quality  Monitoring 

Federal  Plan  Requirements  for 
Commercial  and  Industrial  SolkJ 
Waste  Indneratkxi  Units  Con- 
structed on  or  Before  November 
30,1999 


3187 


3201 


3221 
3223 


3231 


3235 

3236 
3245 

3253 


TMe 


3256 
3258 
3264 


3265 

3278 

3281 
3287 


3289 


3292 


3293 


3294 


Reviskxis  to  Regkxial  Haze  Rule  to 
Address  Concerns  Raised  by  DC 
Circuit  Regarding  Best  Available 
Retrofit  Technokjgy  (BART) 

Preventkxi  of  Signifnarrt  Oeteriora- 
tkxi  (PSD)  and  Nonattainment 
r^ew  Source  Review  (NSR): 
Clean  Units 

NESHAP:  Funoed  SilKa  Production 

Phase  I  (RP)  To  Reduce  the  Re- 
gkxial  Transport  of  Ozone  in  the 
Eastern  United  States 

NESHAP:  Miscellaneous  Metal 
Parts  arxl  Products  (Surface 
Coating) 

NESHAP:  Fabric  Printing,  Coating 
and  Dyeing 

NESHAP:  Site  Remediation 

NESHAP:  Asphalt/Coat  Tar  Applk»- 
tkxt  on  Metal  Pipes 

Preventkxi  of  SignifKant  Deteriora- 
tkxi  (PSD)  and  Nonattainment 
New  Source  Review  (NSR): 
Baseline  Emisskxis  Determina- 
tkv),  Actuat-to-Future-Actual 

Methodok)gy,  Plantwkto  Apptea- 
bility 

Operating  Permits:  Revisions  (Part 
70) 

Metal  Furniture  (Surface  Coating) 
NESHAP 

Interstate  Ozone  Transport:  Re- 
sponse to  CoufX  Deciskxis  on  tfte 
HOx  SIP  Call,  NOx  SIP  Call 
TecfHMcal  Amendments,  and  Sec- 
tkxi  126  Rules 

Clarificatkxt  to  Existing  Part  63 
NESHAP  Delegatkxw'  Proviskxw- 
WorkPractnes 

Reductkxi  of  the  Ambient  Air  Moni- 
toring Fine  PartKulate  Colk)cated 
Preciskxi  Requirement. 

Reviskxi  of  Comtxjstkxt  Turt)irtes 
NSPS  -  Part  60,  Subpart  GG 

Aocklental  Release  Preventkxi  Re- 
quirements: Risk  Management 
Programs  Under  the  Clean  Air 
Act,  Sectkxi  112(rK7);  Third  Party 
Audit  Proviskxis 

Accklental  Release  Preventkxi  Re- 
quirements: Risk  Management 
Programs  Under  the  Clean  Air 
Act,  Sectkxi  l12(rK3);  Reviskxis 
to  the  List  of  Substances 

Revised  Permit  Reviskxi  Proce- 
dures for  the  Federal  Operating 
Permits  Program 

Federal  Major  New  Source  Review 
(NSR)  Program  for  Nonattain- 
ment Areas 

General  Conformity  Regulatkxis; 
Reviskxis 
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Seq. 
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3295 

3298 
3299 

3313 

3326 

3342 
3343 

3345 


3371 
3374 
3377 

3380 

3383 

3385 
3386 

3393 
3401 
3403 

3404 
3405 
3409 


TWe 


Revisions  to  Air  Polulion  Emer- 
gency Episode  Requirsfnents 
(Subpart  H,  40  CFR  Part  51) 

NSPS  and  Emission  Guidelines  for 
Other  Solid  Waste  Incinerators 

Prevention  of  Significant  Oeteriora- 
tibn  of  Air  Quality:  Permit  Applica- 
tion Review  Procedures  for  Noiv 
Federal  Class  I  Areas 

NESHAP:  Shipbuilding  and  Ship 
Repair  Surface  Coating  —  Resid- 
ual Risk  Standards 

National  Emission  Startdards  for 
Coke  Oven  Batteries  —  Residual 
Risk  Starxlards 

NESHAP:  Polyvinyl  Chloride  and 
Copolymers  Production 

NotKe  and  Response  to  Court  Re- 
mand on  NOk  SIP  Call  and  Sec- 
tion T26  Petitions 

Transportation  Conformity  Rule 
Amendments:  Minor  Revision  and 
Addition  of  Grace  Period  for 
Newfy  Designated  Nonattairvnent 
Areas 

Pesticide  Management  and  Dis- 
posal 

Groundwater  and  Pesticide  Mar>- 
agement  Plan  Rule 

Lead-Based  Paint  Activities;  Train- 
ing and  Certification  for  Renova- 
tion and  RenKxteHng 

Test  Rule;  Certain  Chemicals  on 
the  ATSOR  Priority  List  o*  Haz- 
ardous Substances 

Significant  New  Use  Role;  Selected 
Flame  Retardant  Chemical  Sub- 
stances for  Use  in  Residential 
Upholstered  Furniture 

Lead;  Management  and  Disposal  of 
Lead-Based  Paint  Debris 

Lead;  Notification  Requirements  for 
Lead-Based  Paint  Abatement  Ac- 
tivities and  Training 

Acrylamide  and  N- 

methytolacrylamkle  Grouts 

Asbestos  Model  Accreditation  Plan 
Revisions 

Lead-Based  Paint  Activilies:  Trairv 
ing,  Accreditation,  and  Certifi- 
cation Rule  and  Model  State  Plan 
Rule  -  Bridges  and  Structures 

Disposal  of  Polychlorinated 
Biphenyls:  Implementation  Issues 

Voluntary  Children's  Chemical  Evai- 
ualion  Program  (VCCEP) 

TRI;  Review  of  Chemicals  on  ttie 
Original  TRI  List 


3410 


3411 


3412 


3415 

3418 
3419 
3420 


3421 
3422 


3428 
3429 

3430 

3432 

3434 


3436 


3436 


3439 


3441 


T«e 


Seq. 
Ho. 


TRI;  Responses  to  Petitions  Re- 
ceived To  Add  or  Delele'or  Mod- 
ify Ctwmical  Listings  on  tfie  Toxic 
Release  Inventory 

TRI;  Revisions  to  Itw  Otherwise 
Use  Aciivily  Exemptions  and  the 
Coal  Extraction  Activities  Exemp- 


Rulemaking  To  Change  Toxics  Re- 
lease Inventory  (TRI)  Reportirtg 
Ftoquirements  From  Standard  In- 
dustrial Classification  (SIC) 
Codes  to  North  American  Indus- 
trial Classification  System 

Emergency  Planning  and  Commu- 
nily  Right-to-Know  Act:  Amend- 
ments arwl  Streamlining  Rule 

TRI;  Chemical  Expansion;  Fmaliza- 
tion  of  Deferred  Chemicals 

TRI;  Pdution  Prevention  Act  Intor- 
mation  Requirements 

Land  Disposal  Restrictions;  f^otice 
of  Data  AvalabiMy:  Mercury 
Treatability  Studies 

MetfKxJs  Inrwvation  Rule 

Revisions  to  Soid  Waste  Landfill 
Criteria — Leacturte  ftedrculation 
on  Alternative  Liners 

RCRA  Burden  Reduction  Initiative, 
Phase2 

Proiect  XL  Sile-Specific  Rutemaldng 
for  Anrte  Arundel  County 
Milersviie  LancffiH,  Severn,  Mary- 


Proiect  XL  Site-Specific  Rulemaking 
for  trie  IBM  Semiconductor  Manu- 
facturing Fadily  in  Hopewell 
Juration,  New  York 

Revisions  to  the  Comprehensive 
Guideline  for  Procurement  of 
Products  Containing  Recovered 
Materials 

Criteria  for  Classificalion  of  SoKd 
Waste  Disposal  Fadlifes  and 
Piacioes  and  Criteria  tor  Murac- 
ipal  Solid  Waste  LandMs:  Dis- 
posal of  Residential  Lead-Based 
PaM  Waste 

Municipal  Soid  Waste  LandIM  Lo- 
catton  Restrtotions  for  Airport 
Safety 

Researct).  Development,  and  Dem- 
onstration Permits  for  Municipal 
Soid  Waste  LmdM 

e-Cycing  Pitot  F>roiect  for  Regnn  3 
States  (ECOS):  Streamlining 
RCRA  Regulaltons  To  Encourage 
Reuse.  Recycling,  and  Recovery 
of  Electronic  Equipment 

Standards  for  V\e  Management  of 
Coal  Combustion  Wastes  Gen- 
erated  by  Commercial  Electric 
Power  Producers 


3442 

3443 
3444 


,3446 


3447 

3448 
3449 


3450 


3451 
3452 

3453 
3454 

3455 
34S8 
3459 

3460 

3461 


Titto 


Standards  for  tfie  Management  of 
Coal  Combustton  Wastes  —  Non- 
Power  Producers  arid  Minefillirig 

Hazardous  Waste  Manifest  Regula- 
tton 

Regulatkm  of  Hazardous  OU-Bear- 
ir)g  Secondary  Materials  From 
Petroleum  Refining  Industry  and 
Other  Hazardous  Secorxlary  Ma- 
terials Processed  in  a  Gasifi- 
cation System 

Listing  Determirwitton  of  Wastes 
Generated  During  the  Manufac- 
ture of  Azo,  Anthraqulnor>e,  and 
Triarylmetfiane  Dyes  and  Pig- 
ments 

Recycing  of  Cathode  Ray  Tubes 
(CRTs)  and  Mercury-Containir>g 
Equipment:  Changes  to  Haz- 
ardous Waste  Regulatnns 

RCRA  Subtitte  C  Rnancial  Test  Cri- 
teria (Reviston) 

Land  Disposal  Restricttons;  Treat- 
ment Standards  for  Spent 
Potliners  from  Primary  Akjmtrujm 
Reduction  (K068)  and  Reguialory 
Ciassiftoatton  of  KOSS  Vitrification 
Units 

NESHAPS:  Standards  for  Haz- 
ardous Air  PoNutants  for  Haz- 
ardous Waste  Comtxjstors  — 
Ptiase  II  Covering  Boilers  and 
Certain  Industrial  Furnaces 

NESHAPS:  Standards  for  Haz- 
ardous Air  PoNutants  for  Haz- 
ardous Waste  Combustors 

Paint  MarHjfacturing  Wastes  Listing: 
Hazardous  Waste  Management 
System:  Mentificatton  and  Listing 
of  Hazardous  Waste 

Requirements  for  ZItk  Fertflizer 
Made  From  Recycled  Hazardous 
Secondary  Materials 

Proiect  XL  Site-Specifk:  Rulemaking 
for  Implementing  Waste  Treat- 
ment Systenrts  at  Two  Virginia 
LandfiHs 

ON  PoNutton  Preventton  Ftegulation: 
Revistons 

Standards  and  Practices  for  Con- 
ducting "AN  Appropriate  Inquiry" 

Ctarificatton  to  Interim  Standards 
and  PractKes  for  AN  Appropriate 
Inquiry  Under  CERCLA  and  No- 
tice of  Future  Rulemakirtg  Action 

Revise  40  CFR  Part  36  Subpart  O: 
Cooperative  Agreements  and 
Superfund  State  Contracts  for 
Superlund  Ftesponse  Actions 

Naltonal  Priorities  List  for  Umorv 
troNed  Hazardous  Waste  SNes: 
Proposed  and  Final  Rules 
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Seq. 
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3466 


3467 
3468 


3469 


3470 


3471 


3474 
3477 


3480 

3481 

3482 

3483 

3486 
3487 


Title 


3488 


3489 


Revisions  to  tfie  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan;  Subpart  J 
Product  Schedule  Listing  Re- 
quirements 

Water  Quality  Standards  for  Ala- 
baman-Phase II 

Test  Procedures  for  the  Analysis  of 
Co-Planar  and  Mono-Orttio-Sul)- 
stituted  Polychtorinated  Biphenyls 
(PCBs)  Under  the  Clean  Water 
Act 

Test  Procedures  for  the  Analysis  of 
KAercury  Under  the  Clean  Water 
Act  (Method  245.7) 

Revistons  to  Method  Detection  and 
Quantifk^tton  for  Use  Under  the 
Clean  Water  Act  and  Safe  Drink- 
ing Water  Act 

Test  Procedures:  I4ew  and  Updated 
Test  Procedures  for  ttie  Analysis 
of  PoNutants  Under  the  Clean 
Water  Act  and  Safe  Drinking 
Water  Act 

Ocean  Discharges  Criteria  Revi- 
stons 

National  Pollutant  Discharge  Elimi- 
nation System  Permit  Require- 
ments for  Muntoipal  Wastewater 
Treatment  During  Wet  Weather 
Condittons 

Test  Procedures  for  Analysis  for  Bi- 
oiogtoal  Contaminants  under 
Clean  Water  Act 

Test  Procedures:  Clean  Water  Act 
and  Safe  Drinking  Water  Act 
Methods  Update 

Test  Procedures  for  ttie  Analysis  of 
IMercury  Under  the  Clean  Water 
Act  (Revistons  to  Method  1631) 

Rule  to  Revise  and  to  Ratify  or 
Withdraw  Whole  Effluent  Toxkaty 
Test  Methods 

Round  2  Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge 

Modiftoatton  to  Competitive  Process 
Used  by  EPA  for  Water  Quality 
Cooperative  Agreements  and 
Wetland  Program  Devetopment 
Grants 

Revistons  to  Minimizing  Adverse 
Environmental  Impacts  From 
Cooling  Water  Intake  Structures 
Under  Sectton  316(b)  of  the 
Clean  Water  Act  —  Phase  I 

Effluent  Guidelines  and  Standards 
for  the  Constructton  and  Devetop- 
ment Industry 


3490 


3491 
3492 

3493 
3494 

3495 
3496 


3497 

3498 

3500 

3501 
3502 

3503 
3504 


Titte 


Seq. 
No. 


3506 
3513 


Effluent  Guktolines  and  Standards 
for  ttie  Pulp,  Paper,  and  Paper- 
board  Point  Source  Category, 
Dissolving  Kraft  and  Dissolving 
Sulfite  Subcategories  (Phase  III) 

Effluent  Guidelines  and  Standards 
for  ttie  Concentrated  Aquatic  Ani- 
mal Productton  Industry 

Effluent  Guidelines  and  Standards 
for  the  Meat  and  Poultry  Products 
Point  Source  Category  (t^evi- 
stons) 

Water  Quality  Standards  for  Indian 
(Country  Waters 

Test  Procedures  for  ttie  Analysis  of 
Trace  Metals  Under  tfie  Clean 
Water  Act 

Test  Procedures:  Increased  Mettiod 
Flexibility  for  Test  Procedures  Ap- 
proved for  Clean  Water  Act  Com- 
pliance Monitoring 

Test  Procedures:  Performance- 
Based  Measurement  System 
(PBMS)>  Procedures  and  Gukf- 
ance  for  Clean  Water  Ad  Test 
Procedures 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Amons, 
and  Volatile  Organics  Under  the 
Clean  Water  Act,  Phase  One 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Antons, 
and  Volatile  Organtos  Under  the 
Clean  Water  Act,  Phase  Two 

Streamlining  the  General 

Pretreatment  Regulattons  for  Ex- 
isting and  l^ew  Sources  of  Pdki- 
tton 

NPOES  Streamlining  Rule  — 
Round  III 

Clean  Water  State  Revolving  Fund 
Regulatton  IRevistons  Re:  Use  as 
Matching  Funds 

Effluent  Gukjellnes  and  Standards 
for  the  Iron  and  Steel  Manufac- 
turing Point  Source  Category 
(Revistons) 

Effluent  Guklelines  and  Standards 
for  the  Bleached  Papergrade 
Kraft  Subcategory  of  the  Pulp, 
Paper,  and  Papertx)ard  Category; 
Certificatton  in  Lieu  of  Monitoring 
forCliforoform 

Reviskm  to  Clean  Water  Act  Regu- 
latory Definitton  of  Fill  Material 

Unregulated  Contaminant  Moni- 
toring Regulatk}n:  Analyttoal 
IMIethod  for  AeronKxias  &  Na- 
ttonal  Primary  &  Secondary 
Drinking  Water  Regulattons:  Ana- 
lyttoal  Methods  for  Chemtoal  & 
Mtorobtologtoal  Contaminants 


3515 

3516 
3517 
3519 


149 


3523 


THte 


3527 
3528 

3530 

3535 
3543 

3546 
3547 


3548 

3554 

3555 
3556 

3557 

3558 


Minor  (Revistons  to  the  Publk:  Notifi- 
catton  Rule,  Consumer  Con- 
fidence Report  Rule,  and  Primacy 
Rule 

Nattonal  Primary  Drinking  Water 
Regulations:  Radon 

National  Primary  Drinking  Water 
Regulattons:  Akltoarfo 

Update  of  State  Underground  ln|ec- 
tton  Control  Programs 


EEOC 


Coordiriatton  of  Retiree  Health  Ben- 
efits With  Medtoare  and  State 
hiealth  Benefits 

Procedures — ^The  Age  Discrimina- 
tton  in  Emptoyment  Act 


FEMA 


Hazard  Mitigation  Planning  and 
Hazard  Mitigation  Grant  Program 

Disaster  Assistance;  Federal  Assist- 
ance to  IndivkJuals  and  House- 
hokte 

Ftood  Mitigatton  Assistance  Pro- 
gram 

Debt  Collectiori 

Nattonal  Ftood  Insurance  Program 
(NRP);  Inspection  of  Insured 
Stnjctures  by  Communities 

Disaster  Assistance  Definittons; 
Statutory  Change 

Cost  Principles,  Admin.  Require- 
ments and  Audits  of  Grants  and 
Cooperative  Agreements  for 
State,  Local  and  Indian  Tritnl 
Govts.,  Institutions  of  Higher  Ed. 
and  Other  Non-Profit  Orgs.- 
CFR  Part  14 

Management  Costs 


Enforcement  of  f*)ndiscriminatton 
on  the  Basis  of  Handk:ap  in  Fed- 
eraNy  Assisted  Programs 

Discrimination  Prohitxted  on  tfie 
Basis  of  Age 

f^ondiscriminatton  in  Programs  Re- 
ceiving Federal  Financial  Assist- 
ance 

ftondiscrimination  Based  on  Sex  in 
All  Programs  and  Activities  f^ 
ceiving  Federal  Surplus  Property 

Titto  IX  of  the  Educatton  Amend- 
ments Act 


Failm-*!  RiHriiitKr/Vol.  67.  No.  236/Mondav.  December  9,  2002  /  Government  Levels  Index     75709 


75708      Federal  Register  /  Vol.  67,  No.  236/ Monday,  December  9,  2002  /  Govenunent  Levels  Index 


Seq. 
No. 


3559 


3562 


3565 


3569 


3571 

3615 
3616 

3618 
3620 


3629 


3632 


3635 


State  Govamfflent—Cont. 


Tille 


Enforcement  of  Nondiscrimination 
on  the  Basis  of  Handicap  in  Pro- 
grams and  Activities  Conducted 
by  General  Services  Administra- 
tion 

Disposition  of  Personal  Property 
Wilfi  Special  Handling  Require- 
ments 

Nondiscrimination  on  ttie  Basis  of 
Race.  Color,  National  Origin, 
Handicap,  arxJ  Age  in  Programs 
and  Activities  Receiving  Federal 
Finar)ctal  Assistance 

Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
and  Govemmentwide  Require- 
ments for  Drug-Free  Workplace 
(Grants) 

Internet  GOV  Domain 


NARA 


Implementation  of  0MB  Circuiar  A- 
110,  Section  36 

Govemmentwide  Debarment  and 
Suspension  (l^onprocurement) 
and  Govemmentwide  Require- 
ments for  Drug-Free  Workplace 
(Grants) 

Nondiscriminatkx)  in  Federally  As- 
sisted Programs — Implementatkxi 
of  Title  VI  of  the  Civil  Rights  Act 
of  1964 

Natkxial  Historical  PublKatk>ns  and 
Records  Commission  Grant  Fleg- 
dtations 


IMLS 


lmplementatk)n  of  Title  IX  of  the 
Education  Act  Amendments  of 
1972 

Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 


NEA 


Nondiscrimiruition  on  ttie  Basis  of 
Sex  in  Federally  Assisted  Pro- 
grams and  Activities — Implemen- 
tatkxi  of  Title  IX  of  ttie  Educatkxi 
AmerKlments  of  1972 


Seq. 
No. 


3638 


158 
159 

161 

166 
3853 


3977 


Title 


3979 


3980 


3981 

4000 
4005 


NEH 


t«iorKliscrimination  on  the  Basis  of 
Race,  Cokx,  National  Origin, 
Handcap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Financial  Assistance 


SSA 


Administrative  Wage  Garnishment 
(To  Repay  a  Debt  Owed  to  the 
Social  Security  Administration) 
(724P) 

Evidence  Requirement  for  Assign- 
ment of  Social  Security  Adminis- 
tration Numbers  (SSNs)  and  As- 
signnoent  of  SSNs  for  Nonwock 
Purposes  (751 P) 

Representative  Payment  Under  Ti- 
tles II.  VIII.  and  XVI  of  the  Social 
Security  Act  (949P) 

New  Disability  Claims  Process- 
Roles  of  State  AgetKy  (81 6F) 

Uniform  Administrative  Require- 
ments for  Grants  and  Coopera- 
tive Agreements  to  State  £md 
Local  Governments  and  Indian 
Tribal  Governments  (555F) 


FCC 


Implementation  of  Section  255  and 
Section  251(a)(2)  of  the  Tele- 
communications Act  of  1996;  Ac- 
cess to  Telecommunications 
Services  Equipment  and  Cus- 
tomer Premise  Equipment  for 
Persons  With  Disabilities 

In  the  Matter  of  Tetecomnfujni- 
cations  Relay  Services  and 
Speech-to-Speech  Services  for 
Individuals  With  Hearing  and 
Speech  Disabilities;  CC  Docket 
No.  98-67 

Establishment  of  Rules  Governing 
Procedures  To  Be  Foltowed 
Wfien  Informal  Cooiplaints  Are 
Filed  by  Consumers  Against  Enti- 
ties Regulated  by  the  Commis- 
sion 

In  tt>e  Matter  of  Amendment  of  Part 
73,  Sutipart  G,  of  the  Commis- 
sion's Rules  Regarding  ttw  Emer- 
gerKy  Alert  System 

Alk>catk}n  of  455-456  MHz  and  459- 
460  MHz 

Streamlining  ttie  Commission's 
Rules  and  Regulations  for  Sat- 
ellite Applicatkxi  and  Licensing 
Procedures,  IB  Docket  No.  95- 
117 


Seq. 
No. 


4011 


4029 
4030 

4031 
4036 
4039 
4059 


4060 


4065 


4067 


4072 


4082 


4083 


Tttie 


4086 
4095 


4096 
4102 


4137 
4148 


4199 


4218 


Alk)cate  &  Designate:  Spec  for 
Fixed-Sat  Srv  (37.5-38.5,  40.5- 
41.5  &  48.2-50.2  GHz  Bands).  Al- 
kKate:  Fixed  &  Mobile  40.5-42.5 
GHz;  Wireless  46.9-47  GHz;  Gov 
Oper  37-38  &  40-40.5  GHz;  IB 
Doc  No.  97-95 

Cable  Television  Rate  Regulatkm 

CatHe  Television  Rate  Regulatkxi: 
Cost  of  Servrce 

Customer  Service  Standards 

Cable  Act  Reform 

Pole  Attachment  ProviskMis 

Future  Devek)pment  of  800  MHz 
SMR;  Competitive  Bkkling  Wkle 
AfBa 

Resale  and  Roaming  ObNgatkjns 
Pertaining  to  Commercial  Mobile 
Radk)  Sendees 

Reviskm  of  ttie  Rules  To  Ensure 
Compatibility  With  Enhanced  91 1 
Emergency  Calling  Systems 

Development  of  Operatkxial,  Tech- 
nical, and  Spectrum  Require- 
ments for  Publk:  Safety  Commu- 
nk:atk>ns  Requirements 

lmplementatk>n  of  Sectkxis  309(j) 
arxl  337  of  the  Communk»tk>ns 
Act  of  1934  as  Amended 

Amendment  of  Part  90  for  Lk:ensing 
Low  Power  Operatkms  in  450- 
470  MHz  Band 

Reallocation  of  the  216-220  MHz, 
1390-1395  MHz,  1427-1429  MHz, 
1429-1432  MHz,  1432-1435  MHz, 
1670-1675  MHz,  and  2385-2390 
MHz  Government  Transfer 
Bands. ' 

lmplementatk)n  of  91 1  Act 

Imptementatkxi  of  the  Local  Com- 
petitkxi  Provistons  of  the  Tele- 
communications Act  of  1996 

Enhanced  911  Servces  for  Wireline 

Local  Teleptione  Networlts  Tfiat 
LECs  Must  Make  Availat>le  to 
Competitors 


FERC 


Electronic  Filing  of  Documents 
Electronk:  Service  of  Documents 


FTC 


Trade  Regulatkw  Rule  on  Fran- 
chising and  Business  Opportunity 
Ventures 


NGUA 


Prompt  Corrective  Actkxi 
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Seq. 
No. 


Seq. 
No. 

Title 

MGC 

4236 

Game  Classification 

NRC 

4274 

Revision  of  Fee  Schedules;   Fee 
Recofvefy.  FY  2002 

Local  QovenMnant 


Seq. 
No. 


9 
10 


11 


12 


13 


173 


Title 


174 


191 


USOA 


285 


293 


Special  Supplemental  Nutritkxi  Pro- 
gram for  Women,  Infants,  and 
Chikjren  (WIC):  Revisions  in  the 
WIC  Food  Packages 

Food  Stamp  program:  SimplifKation 
and  State  Flexibility' 

FSP:  High  Performance  Bonuses 

FSP:  Eligibilily  and  Cer1ifKatk)n 
Proviskxis  of  the  Fann  Security 
and  Rural  Investment  Act  of  2002 

FSP:  Quality  Control  Provisk>ns  of 
the  Fann  Security  and  Rural  In- 
vestment Act  of  2002 

FSP:  Emptoyment  and  Training 
Program  Provisk)ns  of  ttie  Farm 
Security  and  Rural  Investment 
Act  of  2002 

ChiW  and  Adult  Care  Food  Pro- 
gram: Improving  Management 
and  Program  Integrity 

ItotkKial  Organk:  Program:  Add 
Standards  for  Mushroom, 
Apk:ulture,  Greenhouse,  and  Hy- 
droponk:  Productkw  Systems  and 
the  Handling  of  Honey  (TM-01- 
09) 

Natkxial    Organk:    Program:    Add 
Standards  for  the  Organk;  Certifi- 
catkx)  of  Wikj  Captured  Aquatk: 
Animals  (TM-01-08) 
Establishment  of  Minimum  Quality 
and  HarKJIing  Standanjs  for  Do- 
mestk:    and    Imported    Peanuts 
Mariteted  in  the  U.S.  and  Termi- 
natkNi  of  the  Peanut  Mariteting 
Agreement  and  Associated  Rules 
and  Regulatkxis 
Natkxial  Fkxxl  Insurance  Regula- 
tions 
Guaranteed  Single-Family  Housing 


TMe 


Seq. 
No. 


319 


320 


321 
322 


323 


325 


327 


331 


337 


338 


339 


340 


343 


345 


346 


347 


348 


349 


350 


351 


Special 


Supplemental   Food   Pro- 
fcx  Women,   Infants,  and 
ChiMren    (WIC):     Miscellaneous 
Proviskxis 
Intentkxial  Program  Vtolatkxi  Re- 
porting and  Computer  Matching 
Requirements    That    Affect    the 
Food  Stamp  Program 
FSP:  Civil  Rights  Data  Ck>llectkxts 
Commodity     Supplemental     Food 
Program:   Plain  Language,   Pro- 
gram Accountability,  and  Program 
Flexibility 
Food  Stamp  Program:  Administra- 
tive Cost  Reimbursement 
Improving    Access    to    the    Food 
Stamp  Program  for  Persons  With 
Limited  English  Profk:iency 
ChikI  and  Adult  Care  Food  Program 
(CACFP):     At-Risk     Afterschool 
Suppers 
Food  Stamp  Program:  Clarifk»tkxis 
and    Correctkxts    to    Recipient 
Claim  Establishment  and  Collec- 
tkxi  Standards 
Commodity     Supplemental     Food 
Program    (CSFP>— Alkxatkxi    of 
Administrative  Funds 
Senkx    Fanners'    Martcet   Nutritkxi 

Program  (SFMNP) 
WIC:  Requirements  for  and  Evalua- 
tkxi  of  WIC  Program  Requests 
for  BkJs  for  Infant  Formula  Re- 
late Contracts 
Food  Stamp  Program:  Antkapating 

Income  and  Reporting  Changes 
Natkxial    School    Lunch    Program: 
Reimbursement    for    Snacks    in 
Afterschool  Care  Programs 
Special  Nutritkxi  Programs:  Discto- 
sure  of  ChiWren's  Eligibility  Infor- 
matkxi  Under  the  ChikJ  Nutritkxi 
Programs 
Imptementatkxi   of   Poultry   Substi- 
tutkxi   Pitot   as   Permanent   and 
Modiffcatton  of  Commodity  Rec- 
ordkeefxng  Requirements 
Special  Nutritk)n  Programs:  Uniform 
Federal  Assistance  Regulatkxis; 
l^londiscretkx1aly  Technkad 

Amendments 
Expanded  Verifnatkxi  of  Eligibility 

Summary  Requirements 
Privacy  Act:  Reviskxi  of  an  Existing 

System  of  Flecords 
Afterschool  Snacks  Under  the  ChiM 

and  Adult  Care  Food  Program 
Special  Supplemental  Nutritkxi  Pro- 
gram for  Women,   Infants,  and 
Chikjren  (WIC):  Exduskxi  a* 
tary  Housing  Payments 


352 


354 


355 


TWa 


356 


357 


358 


359 


361 


362 


363 


364 


365 


366 


367 


366 


429 

434 


Chid  and  Adult  Care  Food  Pro- 
gram: Implementing  Legislattve 
Refonns  To  Strengthen  Program 
Integrity 

SpectaJ  MIk  Program  for  ChiUren: 
Plain  Language  Reviskxi  and  Re- 
organizatkxi 

Food  Distributkxi  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

250,  Donatkxi  of  Foods  for  Use 
in  the  United  States,  Its  Terri- 
tories and  Possesskxis.  arkj 
Areas  Under  Its  Jurisdkrtkxi 

Food  Distributkxi  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

251,  The  Emergency  Food  As- 
sistance Program  (TEFAP) 

Food  Distributkxi  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

252,  The  Natkxial  Comnwdity 
Processing  Program  (NOP) 

Food  Distributkxi  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

253,  ttie  Food  Distributkxi  Pro- 
gram on  Indian  Reservatkxis 
(FDPIR) 

Food  Distribution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

254,  the  Food  Distributkxi  Pro- 
gram on  Indian  Reservatkxe 
(FDPIR)  in  Oklahoma 

State  Agency  Liabilities  and  Federal 
Sanctkxis 

Payments  of  Certain  Admkiistrative 
Costs  of  State  Agencies 

School  Breakfast  Program:  Plain 
Language  Reviskxi  and  Reorga- 
nizatkxi 

WIC:  Plaki  Language  Rewrite  of  7 
CFR  Part  248,  Fanners'  Marttet 
Nutritkxi  Program 

Food  Stemp  Program:  Vehkde  and 
Maximum  Excess  Shelter  Ex- 
pense Deductkxi  Proviskxis  of 
Publk:  Law  106-387 

CNP:  Plain  Language  Rewrite  of  7 
CFR  P^rt  225,  Summer  Food 
Servkte  Program 

Food  Stamp  Program:  Wori<  Provi- 
skjns  of  the  Personal  Responsi- 
bWly  and  Worit  Opportunity  Rec- 
onciliatkxi  Act  of  1996  and  the 
Food  Stamp  Proviskxis  of  the 
Balanced  Budget  Act  of  1997 

Natkxial  School  Lunch  Program, 
School  Breakfast  Program,  and 
ChikJ  and  AduH  Care  Food  Pro- 
gram— Amendments  to  tfie  Infant 
luleal  Pattern 

Forest  Land  Enhancement  Program 

General  Nonprocurement  Regula- 
tkxis 
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Local  Govamnwnl—Cont. 


Seq. 
No. 


Seq. 
^4o. 


489 
496 

524 
588 

677 

699 


708 


718 


21 


814 


23 


25 

858 
860 

871 
872 


Tide 


DOC 


Economic  Devetopment  Administra- 
tion Regulations 

Cutoff  Dates  for  Recogniton  of 
Boundary  Changes  for  Cerisus 
2000  and  for  the  Intercensal  Pe- 
riod 

Administration  of  State  Log  Exports 
Ban 

Revision  of  American  Lobster  Reg- 
ulations for  ttie  EEZ 

Draft  Policy  for  Evaluation  of  Con- 
servation Efforts  in  Making  Listing 
Dedsiorts 

Regulatory  Amerxlment  To  Estab- 
lish Permit  and  Reporting  Re- 
quirements for  Pelagic  Troll  and 
Handline  Vessels  Fishing  Off  Pa- 
cific Remote  Islands  of  fhe  United 
States 

Regulatory  Amendment  to  Modify 
tfie  Management  Program  for  tfie 
Western  Pacific  Pelagic  Fisheries 
to  Mitigate  the  Take  of  SeatMfds 

Pacific  Halibut  Fisheries  Catch 
Sharing  Plan 


000 


ProgrammatK  Regulations  for  tfie 
Comprehensive  Everglades  Res- 
toration Plan 

Proposed  Revision  to  tfie  Clean 
Water  Act  Regulatory  Definitions 
of  "Fill  Material"  and  tfie  "Dis- 
charge of  Fill  Material" 


EO 


Reauttiorization  of  Title  I  of  ttie  Ele- 
mentary and  Secondary  Edu- 
cation Act  of  1965  (Section  610 


OOE 


Energy  Efficiency  Standards  for 
Reskjential  Furnaces,  Boilers, 
and  Mot>ile  Home  Furnaces 

State  and  Local  Incentives  Pro- 
gram: Alternative  Fuels 

Alternative  Fueled  Vehkrie  Acquisi- 
tk>n  Requirements  tor  Private  and 
Local  Government  Fleets 

Energy  EffkaerKy  Standards  for 
Clotfies  Dryers  and  Dishwashers 

Energy  Effkaerxry  Standards  for 
Pool  Heaters  and  Direct  Heating 
Equipment 


874 

875 

883 
896 


47 


50 


58 


59 
918 


920 
1017 

1025 
1027 

1051 

1070 

1071 
1062 

1083 
1092 


Title 


Seq. 
No. 


Energy  EfficierKy  Standards  for  Flu- 
orescent and  Incandescent 
Lamps 

Energy  Efficiency  Standards  for 
Central  Air  CondMoners  and  Heat 
Pumps 

Payntenis  tor  Special  Burdens  and 
In  Lieu  of  Taxes 

Revision  of  ACS-02  Control  Area 
Service  Rate:  Generation  Imbal- 
ance Service  Rale 


IWlS 


Health  Insurance  Reform:  Claims 
Attachments  Standards  (CMS- 
0050-P) 

Prospective  Payment  System  for 
Psychiatric  Hospitals  (CMS-1213- 

P) 

Health  Insurance  Reform:  Standard 
Unk)ue  Health  Care  Provkler 
Identifier  (CMS-0045-F) 

Security  Standards  (CMS-0049-F) 

Anf)er>ding  tfie  Regulatkxis  Gov- 
erning Nondiscriminatkxi  on  ttie 
Basis  of  Race.  Color.  Natkxial 
Origin.  Handicap,  Sex,  and  Age 
To  Conform  to  the  Civil  Rights 
Restoration  Act  of  1987 

Modifwatkxts  to  Standards  for  Pri- 
vacy of  IndivkJually  Identliable 
Health  Informatkxi 

Permlttir>g  Premium  Reductkxis  as 
Additional  Benefits  Under 
Medicare-fCfKNce  Plans  (CMS- 
6016-P) 

Medk:aid  Coverage  Rules  for  In- 
mates of  Put>lk:  Institutions 
(CMS-2077-P) 

Health  Coverage  Portability:  Tolling 
Certain  T\me  Periods  and  Inter- 
actkxis  With  Family  and  Medk:al 
Leave  Act  (CMS-2158-P) 

Reporting  Outcome  and  Assess- 
ment Information  Set  (OASIS) 
Data  as  Part  of  the  Corxfitkins  of 
Partk;ipation  for  Home  Health 
Agencies  (CMS-3006-IFC) 

Health  Coverage  Portability  for 
Group  Health  Plans  and  Group 
Health  Insurance  Issuers  (CMS- 
2151-F) 

Interim  Final  Amendment  for  Mental 
Health  Parity  (CMS-2152-IFC) 

Nondiscrimination  in  Health  Cov- 
erage in  tfie  Group  Market  (CMS- 
2022-F) 

Bona  Fkle  Wellness  Programs 
(CMS-2078-F) 

Supplementary  Medk:al  Insurance 
Premium  Surcfiarge  Agreements 
(CMS-1221-F) 


1094 

1095 

1114 
1115 
1118 

1121 


71 
73 

74 
1136 

1146 
1162 

1171 

1185 
1187 
1189 

1190 

1195 

1196 

1219 

1220 


Title 


Local  Qovammant— Cont. 


Seq. 
No. 


Prospective  Payment  System  for 
Long-Term  Care  Hospitals  for  FY 
2003  (CMS-1177-F) 

Revisions  to  Transaction  and  Code 
Set  Standards  for  Electronk: 
Transactk>ns  (CMS-0005-P) 

Safeguarding  ChlkJ  Support  aixl  Ex- 
panded FPLS  Informatkjn 

Developmental  Disabilities  and  Bill 
of  Rights  Act 

Construction  and  Major  Renovation 
of  Head  Start  and  Earty  Head 
Start  Facilities 

Family  ChikJ  Care  Program  Option 
for  Head  Start  Programs 


HUD 


Proiect-Based  Voucher  Program 
(FR-4636) 

Streamlining  and  Deregulation  of 
Publk:  Housing  Agency  Plans 
(FR-4788) 

Deregulatkxi  for  Small  Publk:  Hous- 
ing Agencies  (FR-4753) 

Fair  Market  Rents  Programs:  In- 
creased Fair  Market  Rents  for 
Certain  Areas  and  Higfier  Pay- 
ment Standards  (FR-4606) 

HOME  Investment  Partr>erships 
Program  (FR-41 11) 

Disposition  of  HUD-Acquired  Single 
Family  Property:  Offk»r/Teacher 
Next  Door  Sales  Prxjgrams  (FR- 
4712) 

Mortgage  Insurance  Premiums  in 
Multifamily  Housing  Programs 
(FR-4679) 

CDBG  Brownfiekte/Slum/Blight  (FR- 
4699) 

Supportive  Housing  Program  (FR- 
4616) 

Prohibitk)n  on  Use  of  CDBG  Assist- 
ance for  Job-Pirating  Activities 
(FR-4556) 

Supportive  Housing  Program  —  In- 
creasing Operating  Cost  Percent- 
age {FR-4576) 

Certifk^tkxi  and  Funding  of  State 
and  Local  Fair  Housing  Enforce- 
ment Agencies  (FR-4748) 

Ecorwmk:  Opportunities  for  Low- 
and  Very-Low-Income  Persons 
(FR-2898) 

Section  8  Homeowriership  Program: 
Downpayment  Assistance  Grants 
and  Streamlining  Amendments 
(FR-4670) 

Housing  Choice  Voucher  Program 
Homeownership  Optk)n:  Eligibility 
of  PHA  Owned  or  Controlled 
Units  (FR-4759) 


Seq. 
No. 


1224 


1225 


1229 


1233 


Title 


1238 


1251 


1260 


1262 


1263 


1269 


1275 


1306 


1312 


1339 


1346 


1347 


Public  Housing  Agency  Plans: 
Decorx»ntration — Amendment  to 
Established  Income  Range  Defi- 
nition (FR-4677) 

Exceptkxi  Payment  Standanj  To 
Offset  Increase  in  Utility  Costs  In 
the  Housing  Chok»  Voucher  Pro- 
gram (FR-4672) 


DOI 


Nonprocurement  Suspension  and 
Debamnent;  Drug-Free  Woricplace 
Grant  Requirements 

Nondi8Criminatk>n  In  Federally  As- 
sisted Programs  of  the  Depart- 
ment of  the  Interior  on  the  Basis 
of  Race,  Cotor  Natk>nal  Origin, 
Handicap,  or  Age 

North  American  Wetlands  Con- 
sewatwn  Act  Grant  Administra- 
tion Policies 

Interagency  GukJarKe  for  the  Pre- 
scription of  Fishways  Pursuant  to 
Sectkxi  18  of  the  Federal  Power 
Act 

Marine  Mammals:  Incidental  Take 
During  Specified  Activities 
(Manatees) 

Marine  Mammals:  Incklental  Take 
During  Specified  Activities  (Beau- 
fort Sea  Polar  Bear  and  Walrus) 

Endangered  and  Threatened  Wild- 
life and  Plants;  Reviskxis  to  ttie 
Regulatkins  Applicable  to  Permits 
Issued  Under  the  Endangered 
Species  Act. 

Endangered  and  Threatened  WiM- 
Hfe  and  Plants;  Critnal  Habitat  for 
the  Ventura  Marsh  Mtlkvetch 

Migratory  Bird  Permits;  Regulattons 
for  Managing  Double-Crested 
Cormorant  Damages 

Safe  Hartxx  Agreements  and  Can- 
dklate  Conservatton  Agreements 
With  Assurances;  Reviskins  to 
the  Regulations 

Policy  for  Evaluatk>n  of  Conserva- 
tion Efforts  in  Endangered  Spe- 
cies Decistonmakirtg 

Migratory  Bird  Permits;  Regutatkxts 
Governing  RehabiNtatton  Activi- 
ties 

Endartgered  and  Threatened  Wild- 
life and  Plants;  Listing  and  Des- 
ignation of  Critk»l  Habitat  for 
Three  Snails  and  One  Amphipod 

Endangered  and  Threatened  WiM- 
yfe  and  Plants:  Emergency  List- 
ing of  the  Pygmy  Rabbit 


1348 


1352 


1363 


1364 


1380 


1407 


1406 


1516 


TMe 


Seq. 
No. 


79 


1563 


1565 


1566 


1567 


Endangered  and  Threatened  Wikl- 
life  and  Plants;  Critk»l  Habitat  for 
the  Topeka  Shiner 

Endangered  and  Threatened  WiW- 
life  and  Plants;  Listing  of  the  Is- 
land Fox 

ItMgratory  Bird  Permits;  Spedfk: 
Permit  Proviskxis;  Import  and  Ex- 
port Permits;  Banding  or  Mariong 
Pennits;  and  Sdentifk:  Collecting 
Permits 

l^ratory  Bird  Permits;  Introductkm, 
General  Requirements  and  Ex- 
ceptkxis 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Listing  of  the  Rota 
Bridled  White-Eye 

Endangered  and  Threatened  WiW- 
life  and  Plants;  Emergency  List- 
ing of  the  Carson's  Wandering 
Skipper 

Endangered  and  Threatened  WiW- 
life  and  Plants;  Emergency  List- 
ing of  the  Tumbling  Creek 
CavesnaH 

Oil  and  Gas  Leasing  and  Oper- 
atkHis    - 


DOJ 


Nondiscriminatmn  on  the  Basis  of 
Disability  in  State  and  Local  Gov- 
ernment Servk»s  (Section  610 
Review) 

Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local  Gov- 
ernment Sennces;  Public  Aooom- 
modatkxis  and  Commerciat  Fa- 
cilities; Accessibility  Standards; 
Recraatkm  Facilities 

Norxliscriminatk>n  on  the  Basis  of 
Disability  in  State  or  Local  Gov- 
ernment FacHities;  Publk;  Accom- 
modatnns  and  Commercial  Fa- 
cilities; Accessibility  Standards; 
Play  Areas 

Amendments  to  Proc^Klures  Advis- 
ing States  and  PoWkad  Subdivi- 
sions Specially  Covered  Under 
the  Voting  Rights  Act  How  To 
Seek  Predearance  From  the  At- 
torney General  of  Proposed  Vot- 
ing Changes 

Amendnrtents  to  Coordinatkxi  of  En- 
forcement of  Nondiscriminatkm  in 
Federally  Assisted  Programs— 
Implementatkvi  of  Title  VI  of  the 
Civil  Rights  Act  of  1964  and  Sec- 
tion 504  of  the  Rehabilitation  Act 
1973 


Title 


1569 

1579 
1605 
1613 
1643 
1652 

1654 

1672 
1673 

1678 

1743 
1748 

1749 

1769 
1771 
1772 


82 


as 


Nondiscriminatkxi  on  the  Basis  of 
Race.  Cokx,  Natkxial  Origin, 
Handkap.  and  Age  in  Programs 
and  Activities  Receiving  Federal 
FinarKsal  Assistance 
Chemk»l  Registratwn  Waivers;  Ex- 
emptkxi  From  Chemk^l  Registra- 
tkxi  Fees  for  Certain  Persons 

Regulatkxis  Under  the  Pam 
Lychner  Sexual  Offender  Track- 
ing and  Identifk^atkxi  Act 

Use  of  Parole  for  Humanitarian 
Reasons  or  Signifk»nt  Public 
Benefit 

New  ClassifKatkxi  for  Vkrtims  of 
Certain  Criminal  Activity;  Eligitxlity 
for  tfie  U  Nonimmigrant  Status 

Reductkxi  of  the  Number  of  Accept- 
at>le  Documents  and  Ottier 
Changes  to  Emptoyment 
VerifKatkxi  Requirements  (Sec- 
tion 610  Review) 

Nonimmigrant  Classes;  S  Classi- 
ficatkxi;  Law  Enforcement  Initia- 
tives; Alien  Witnesses 

VerifKatkxi  of  Eligibility  for  Publk: 
Benefits 

Fingerprinting  ApplKants  and  Peti- 
tkxiers  for  Immigratkxi  Benefits; 
Establishing  a  Fee  for 
Fingerprinting  by  the  Senrioe 

Nonimmigrant  Visa  Exemplkxi  for 
Natkxials  of  the  British  Virgin  Is- 
lands Entering  the  United  States 
Through  St.  Thomas,  United 
States  Virgin  Islands 

Expanskxi  of  Expedited  Removal  of 
Certain  Criminal  Aliens  Hek)  in 
Federal,  State,  and  Local  Jails 

Powers  of  the  Attorney  General  To 
Authorize  State  or  Local  Law  En- 
forcement Offfcers  To  Carry  Out 
Immigratkxi  Enforcement 

Delegatkxi  of  the  Ac^udkatkxi  of 
Certain  H-2A  Petitkxis  to  the  De- 
partment of  Labor 

Intematkxial  Terrorism  Victim  Com- 
pensatkxi  Program 

Bulletproof  Vest  Partnership  Grant 
Acts  of  1998  and  2000 

Environmental  Impact  Review  Pro- 
cedures for  the  VOI/nS  Grant 
Program 


DOL 


Defining  and  Delimiting  the  Term 
"Any  Emptoyee  Employed  in  a 
Bona  Fkle  Executive,  Administra- 
tive, or  Protesskxiai  CapacMy" 
(ESA/W-H) 

Senior  Community  SeoAx  Employ- 
ment Program 


75712     Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002  /  Government  Levels  Index 


Seq. 
No. 


97 


1775 


1784 


1792 


1826 
1827 


1831 


1832 

1833 
1834 

1835 

1856 

1860 
1861 


1884 


107 

1919 
1920 


Local  QovanMitant— Cont. 


TMe 


Assigned  Protection  Factors: 
Amendments  to  the  Final  Rute  on 
Respiratory  Protection 

Regulations  To  Implement  the  Fed- 
eral Acquisition  Streamlirting  Act 
o(  1994 

Implementation  of  the  1996  Amerxl- 
ments  to  ttie  Fair  Labor  Starxl- 
ards  Act 

Attestations  t>y  Facilities  Tempo- 
rarily Employing  H-1C  Non- 
immigrant Aliens  as  Registered 
Nurses 

Hazard  Communication 

Air  Quality,  Chemical  Substances, 
arxl  Respiratory  Protection  Stand- 
ards 

Nondiscrimination  on  the  Basis  of 
Age  in  Programs  arwj  Activities 
Receiving  Federal  Financial  As- 
sistance From  the  Department  of 
Labor 

Audits  of  States,  Local  Govern- 
ments, and  Nonprofit  Organiza- 
tions 

Audtt  Requirements  for  Grants, 
Contracts,  and  Other  Agreements 

implementation  of  ttie  Non- 
discrimination and  Equal  Oppor- 
tunity Requirements  of  ttie  \Not\i- 
force  Investment  Act  of  1998 

Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  Imple- 
mentatxxi  of  Section  504  of  ttie 
Rehabriitation  Act  of  1973 

Controlled  Negative  Pressure  Fit 
Testing  Protocol:  Amendment  to 
ttie  Final  Rule  on  Respiratory 
Protection 

Occupational  Exposure  to  Tuber- 
culosis 

Employer  Payment  for  Personal 
Protective  Equipment 


STATE 


Hague  Intercountry  Adoption  Corv 
vention  Implementation 


DOT 


Hours  of  Service  of  Drivers;  Driver 
Rest  and  Sleep  for  Safe  Oper- 
ations (Rulemaking  Resulting 
From  a  Soction  610  Ravlaw) 

Drug  and  AJcohoi  Management  In- 
formation System  Reporting 

06E  Airport  Concessionaires  Size 
Standards 


Seq. 
No. 


1928 


1930 

1936 
1943 


1958 


1961 


2172 
2224 


2230 
2249 


2375 
2377 
2392 

2393 
2394 

2395 

2398 

2399 

2417 

2436 


Title 


Participation  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportation  Programs: 
Memorarxlum  of  UnderstarKJing 
With  Small  Business  Administra- 
tion; Uniform  Forms  and  Other 
Revisions 

Participation  by  Disadvantaged 
Business  Enterprises  in  Depart- 
ment of  Transportation  Programs 

Policy  Statement  on  Airline  Pre- 
emption 

Govemmentwide  Det>eirment  and 
Suspension  (Nonprocure- 

mentyGovemmentwide  Require- 
ments for  Drug-Free  Woritplace 
(Financial  Assistance) 

Procedures  for  Nonevidential  Alco- 
hol Screening  Devices  Proce- 
dures for  Transportation  Wor1(- 
place  Drug  and  Alcohol  Programs 

Protection  of  Sensitive  Security  In- 
formation in  Information  Circulars 
for  Nonaviation  Modes  of  Trans- 
portation 

Railroad  Highway  Projects 

Post-Accident  Controlled  Sub- 
stances and  Alcohol  Test  Re- 
sults; Reporting  Requirements  for 
ttie  Fatality  Analysis  Reporting 
System 

Registration  Enforcement 

Political  Subdivision  Participation  in 
State  Highway  Safety  Programs 
and  State  Highway  Safety  Agen- 
cy 

Whistle  Bans  at  Highway-Rail 
Grade  Crossings 

Small  Railroads;  Policy  Statement 
on  Enforcement  Program 

Buy  America  Requirements; 
Amendment  to  Certification  Pro- 
cedures 

Sctiool  Bus  Operations 

Buy  America  Requirements;  Perma- 
nent Waiver  for  Microcomputers 

State  Safety  Oversight;  Rail  Fixed 
Guideway  Systems 

Clean  Fuels  Formula  Grant  Pro- 
gram 

Statewide  Transportation  Planning; 
Metropolitan  Transportation  Plan- 
ning 

Applicability  of  ttie  Hazardous  Mate- 
rials Regulations  to  Loading,  Un- 
loading, and  Storage 

Hazardous  Matenals:  Revision  of 
ttie  Requirements  for  Hazardous 
Waste  Manifests 


Seq. 
No. 


2494 

2678 
2712 
2717 
2775 

2797 

2807 

2817 

2825 

2836 

2890 
2959 


2997 


3084 


3087 


3088 


3092 
3093 

3094 


3099 
3102 
3103 


Title 


TREAS 


Withholding  of  District  of  Columtiia, 
State,  City  and  County  Income  or 
Employment  Taxes  by  Federal 
Agencies 

Mixed  Use  Output  Facilities 

Gasoline  Tax  Claims 

Multi-Family  Housing  Bonds 

Definition  of  "Highly  Compensated 
Employee" 

Compensation  Deferred  Under  Eli- 
gitile  Section  457(b)  Plans 

Investment  Type  Property  (Prepay- 
ment) 

Ob^tion  of  States  and  Political 
Subdivisions 

Definition  of  Agent  and  Safeguard 
Certifications 

Amendment  to  ttie  Definition  of  Re- 
funding 

Guaranteed  Investment  Contracts 

Taxation  of  Tax-Exempt  Organiza- 
tion's Income  from  Coiporate 
Sponsorship 


VA 


Audits  of  States,  Local  Govern- 
ments, and  Nonprofit  Organiza- 
tions; Grants  and  Agreements 
With  Institutions  of  Higher  Edu- 
cation, Hospitals,  and  Ottier  Non- 
profit Organizations 


ATBCB 


Americans  with  Disabilities  Act 
(ADA)  Accessit>ility  Guidelines  for 
Buildings  and  Facilities 

Americans  with  Disabilities  Act 
(ADA)  Accessit)ility  Guidelines  for 
Buildings  and  Facilities:  Put}lic 
Rights-of-Way 

Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guidelines  for 
Buildings  and  Facilities:  Recre- 
ation Facilities 


CNCS 


Claims  Collection 

AmeriCorps  and  Learn  &  Serve 
Grant  Regulations 

Discrimination  Complaint  Proce- 
dures for  Service  Memtwrs,  Par- 
ticipants, and  Ottier  Beneficiaries 

AmeriCorps*VISTA  Program  Regu- 
lations 

National  Senior  Sennce  Corps  Reg- 

m  ulations 

Senior  Companion  Program 
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Seq. 
No. 


Seq. 
No. 


3104 
3105 


118 


120 


122 


123 


125 


126 


Title 


Foster  Grandparent  Program 
AmeriCorps  Grant  Regulations 


127 


133 


134 


135 


136 


143 


144 


145 


146 


EPA 


147 


Clean  Water  Act  Definrtion  of  Wa- 
ters of  the  United  States 

NESHAP:  Reciprocating  Internal 
Combustion  Engine 

NESHAP:  Surface  Coating  of  Auto- 
mobiles and  Light-Duty  Trucks 

Transportation  Conformity  Amend- 
ments: Response  to  March  2, 
1999,  Court  Decision 

Implementation  Rute  for  8-hour 
Ozone  NAAQS 

Control  of  Emissions  of  Air  Pollution 
from  Nonroad  Diesel  Engines  and 
Fuel 

Prevention  of  Significant  Deteriora- 
tion (PSD)  and  Nonattainment 
New  Source  Review  (NSR):  Rou- 
tine Maintenance,  Repair,  and 
Replacement 

NPDES  Pemiit  Requirements  for 
Municipal  Sanitary  and  Combined 
Sewer  Cottectk>n  Systems,  Mu- 
nk:ipal  Satellite  Collection  Sys- 
tems, Sanitary  Sewer  Overflows, 
and  Peak  Excess  Ftow  Treatment 
Facilities 

Nattonal  Primary  Drinking  Water 
Regulations:  Long  Term  2  En- 
hanced Surface  Water  Treatment 
Rule 

National  Primary  Drinking  Water 
Regulations:  Stage  2  Disinfectkm 
Byproducts  Rute 

Minimizing  Adverse  Environmental 
Impact  from  Cooling  Water  Intake 
Stmctures  at  Existing  Facilities 
Under  Sectkxi  316(b)  of  the 
Ctean  Water  Act,  Phase  3 

Offk^e  of  SoM  Waste  Burden  Re- 
duction Project 
Natkxial    Primary    Drinking    Water 

Regutatkins:  Groundwater  Rule 
Effluent  Guklelines  and  Standards 
for  the  Metal  Products  and  Ma- 
chinery Category,  Phases  1  and 
2 
National  Pollutant  Discharge  Ellmi- 
natten  System  Permit  Regulation 
and  Effluent  Guklelines  and 
Standards  for  Concentrated  Ani- 
mal Feeding  Operattens  (CAFOs) 
Minimizing  Adverse  Environmental 
Impact  From  Cooling  Water  In- 
take Structures  at  Existing  Facili- 
ttes  Under  Sectton  316(b)  of  the 
Ctean  Water  Act.  Phase  2 


Titte 


Seq. 
No. 


148 
3113 

3122 

3157 
3163 

3165 

3167 

3179 
3184 
3187 


3221 
3223 


3231 


3235 

3236 
3245 

3253 


3256 
3264 


3265 

3267 
3278 

3281 


Cross-Media    Etectronk:    Reporting 

(ER)  and  Recordkeeping  Rute 
Utilization  of   Small,   Minority  and 
Women's  Business  Enterprises  in 
Procurement    Under    Assistance 
Agreements 

Persistent,  Bteaccumulative,  and 
Toxk:  (PBT)  Pollutants  Strategy 

NESHAP:  Lime  Manufacturing 

Etectric  Utility  Steam  Generating 
Unit  MACT  RegulatkKi 

Rutemaking  To  Modify  the  List  of 
Source  Categories  From  Which 
Fugitive  Emissions  Are  Conskl- 
ered  in  Major  Source  Detemiina- 
tkms 

rtattenal  VOC  Emissk>n  Standards 
for  Consumer  Products;  Pro- 
posed Amendments 

NESHAP:  Printing  and  Publishing 
Industry;  Amendments 

Revising  Regulattens  on  Ambtent 
Air  Quality  Monitoring 

Revisions  to  Regional  Haze  Rute  to 
Address  Concems  Raised  by  DC 
Circuit  Regarding  Best  Available 
Retrofit  Technology  (BART) 

NESHAP:  Fumed  Silica  Productton 

Phase  I  (FIP)  To  Reduce  the  Re- 
gkxial  Trauisport  of  Ozone  in  the 
Eastern  United  States 

NESHAP:  MisceHaneous  Metal 
Parts  and  Products  (Surface 
Coating) 

NESHAP:  Fabric  Printing,  Coating 
and  Dyeing 

NESHAP:  Site  Remediatkxi 

NESHAP:  Asphalt/Coal  Tar  Applica- 
tk>n  on  Metal  Pipes 

Preventton  of  Signifkant  Deteriora- 
tkMi  (PSD)  and  Nonattainment 
New  Source  Revtew  (NSR): 
Baseline  Emissions  Determina- 
tton,  Actual-to-Future-Actual 

Methodotogy,  Plantwkte  Applica- 
bility 

Operating  Permits:  Revistens  (Part 
70) 

Interstate  Ozone  Transport:  Re- 
sponse to  Court  Decisions  on  the 
NOx  SIP  Call,  NOx  SIP  Call 
TectwkaU  Amendments,  and  Sec- 
tkxi 126  Rules 

Clariffcatton  to  Existing  Part  63 
NESHAP  Delegatkxis'  Provisk)n8- 
Worit  Practkjes 

Federal  Plan  for  Small  Munteipal 
Waste  Combustkjn  Units 

Reductton  of  the  Ambtent  Air  Moni- 
toring Fine  Partteulate  Coltocated 
Precision  Requirement. 

Revisten  of  ComlHJStton  Turl>ines 
NSPS  -  Part  60,  Subpart  GO 


3287 


3289 


Titte 


3292 

3293 

3295 

3298 
3342 
3377 

3380 

3385 
3386 

3393 
3401 
3403 

3404 
3405 
3415 


3421 
3422 


3428 
3429 

3432 


AcckJental  Release  Prevention  Re- 
quirements:    Risk    Management 
Programs  Under  the  Ctean  Air 
Act,  Section  112(r)(7);  Third  Party 
Audit  Provistens 
Accidental  Retease  Prevention  Re- 
quirements:    Risk    Management 
Programs  Under  the  Clean  Air 
Act,  Section  112(r)(3);  Revisions 
to  ttie  List  of  Sut)stances 
Revised    Permit    Revisk>n    Proce- 
dures for  the  Federal  Operating 
Permits  Program 
Federal  Major  New  Source  Review 
(NSR)    Program    tor    Nonattain- 
ment Areas 
Revistens  to   Air   Pollution    Emer- 
gency    Episode     Requirements 
(Subpart  H,  40  CFR  Part  51) 
NSPS  and  Emisskxi  Guidelines  for 

Other  Solid  Waste  Incinerators 
NESHAP:    Polyvinyl   Chloride   and 

Copolymers  Productkxi 
Lead-Based  Paint  Activittes;  Train- 
ing and  CertifKatten  for  Renova- 
tion and  Remodeling 
Test  Rute;   Certain  Chemk^ils  on 
the  ATSDR  Priority  List  of  Haz- 
ardous Substances 
Lead;  Management  and  Disposal  of 

Lead-Based  Paint  Debris 
Lead;  Notification  Requirements  for 
Lead-Based  Paint  Abatement  Ac- 
tivities and  Training 
Acrylamkle  and  N- 

methytolacrylamkte  Grouts 
Astwstos  Model  Accreditatten  Plan 

Revisk>ns 
Lead-Based  Paint  Activities;  Train- 
ing,   Accreditation,    and    Certifi- 
catten  Rule  and  Model  State  Plan 
Rute  -  Bridges  and  Stmctures 
Disposal        of        Polychtorinated 
Biphenyls:  Imptementatten  Issues 
Voluntary  ChiWren's  Chemical  Evai- 

uatkxi  Program  (VCCEP) 
Emergency  Planning  and  Commu- 
nity Right-to-Know  Act:   Amend- 
ments and  Streamlining  Rute 
Methods  Irinovatten  Rute 
Reviskxis  to  Solid  Waste  Landfill 
Criteria— Leachate    Recirculatk>n 
on  Alternative  Liners 
RCRA  Burden  Reductkxi  Initiative, 

Phase  2 
Project  XL  SHe-SpecifK  Rutemaking 
for  Anne  Anindel  County 
MHtersvilte  Landfill,  Severn.  Mary- 
tend 
Reviskxis  to  the  Comprehensive 
Gukteline  for  Procurement  of 
PnxJucts  Containing  Recovered 
Materials 
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3435 


3436 


3439 


3441 


3442 


3447 


3449 


3455 
3458 
3459 

3460 

3461 
3468 


3469 


3470 


3471 


Local  Govammont — Cont. 


TWe 


Municipal  Solid  Waste  Landfill  Lo- 
cation RestnctKXis  for  Airport 
Safety 

Research,  Development,  and  Dem- 
onstration Permits  tor  Municipal 
Solid  Waste  Landfill 

e-Cyding  Pilot  Project  for  Region  3 
States  (ECOS):  Streamlining 
RCRA  Regulations  To  Encourage 
Reuse.  Recycling,  and  Recovery 
of  Electronic  Equipment 

Standards  for  tfie  Management  of 
Coal  Combustion  Wastes  Gen- 
erated t>y  Commercial  Electric 
Power  Producers 

Standards  for  tfie  Management  of 
Coal  Combustion  Wastes  —  Non- 
Power  Producers  and  Minefilling 

Recycling  of  Cathode  Ray  Tubes 
(CRTs)  and  Mercury-Containing 
Equipment:  Changes  to  Haz- 
ardous Waste  Regulations 

Land  Disposal  Restrictions;  Treat- 
ment Standards  for  Spent 
Potilners  from  Phmary  Aluminum 
Reduction  (K088)  and  Regulatory 
Classification  of  K088  Vitnfication 
Units 

Oil  Pollution  Prevention  Regulation: 
Revisions 

Standards  and  Practices  for  Con- 
ductir>g  "All  Appropriate  Inquiry" 

Clarification  to  Interim  Standanjs 
and  Practices  for  All  Appropriate 
Inquiry  Under  CERCLA  and  No- 
tice of  Future  Rulemaking  Action 

Revise  40  CFR  Part  35  Subpart  O: 
Cooperative  Agreements  and 
SuperfurKJ  State  Contracts  for 
Superfurxj  Response  Actions 

National  Priorities  List  for  Uncon- 
trolled Hazardous  Waste  Sites: 
Proposed  and  Final  Rules 

Test  Procedures  for  the  Analysis  of 
Co-Planar  and  Mono-OrttK>-Sut>- 
stituted  Polychiorinated  Biphenyls 
(PCBs)  Under  the  Clean  Water 
Act 

Test  Procedures  for  ttte  Analysis  of 
Mercury  Under  the  Clean  Water 
Act  (Method  245.7) 

Revisiortt  to  Method  Detection  and 
Quantification  for  Use  Under  ttie 
Clean  Water  Act  and  Safe  Drink- 
Ir^  Water  Act 

Test  Procedures:  New  and  Updated 
Test  Procedures  for  ttie  Analysis 
of  Pollutants  Under  ttie  Clean 
Water  Act  and  Safe  Drinking 
Water  Act 


Seq. 
No. 


3480 

3481 

3482 

3483 

3486 
3487 


3489 
3492 

3494 
3495 

3496 

3497 

3498 

3500 

3501 
3502 

3503 


Trtle 


Test  Procedures  for  Analysis  for  Bi- 
otogical  Contaminants  under 
Clean  Water  Act 

Test  Procedures:  Clean  Water  Act 
arxJ  Safe  Dnnking  Water  Act 
Methods  Update 

Test  Procedures  for  the  Analysis  of 
Mercury  Under  ttie  Clean  Water 
Act  (Revisions  to  Method  1631) 

Rule  to  Revise  and  to  Ratify  or 
WittKJraw  Whole  Effluent  Toxknty 
Test  Methods 

Round  2  Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge 

Modifk:ation  to  Competitive  Process 
Used  by  EPA  for  Water  Quality 
Cooperative  Agreements  and 
Wetland  Program  Development 
Grants 

Effluent  GukJelines  and  Standards 
for  tfie  Constructk>n  and  Develop- 
ment Industry 

Effluent  GukJelines  and  Standards 
for  ttie  Meat  and  Poultry  Products 
Point  Source  Category  (Revi- 
skxis) 

Test  Procedures  for  ttie  Analysis  of 
Trace  Metals  Under  ttie  Clean 
Water  Act 

Test  Procedures:  Increased  Mettxxj 
Flexibility  for  Test  Procedures  Ap- 
proved for  Clean  Water  Act  Com- 
pliance Monitoring 

Test  Procedures:  Performance- 
Based  Measurement  System 
(PBMS)  Procedures  and  Guid- 
ance for  Clean  Water  Act  Test 
Procedures 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Anions, 
and  Volatile  Organns  Under  the 
Clean  Water  Act,  Ptiase  One 

Test  Procedures  for  the  Analysis  of 
Miscellaneous  Metals,  Ankxis, 
and  Volatile  Organcs  Under  ttie 
Clean  Water  Act,  Phase  Two 

Streamlining  ttie  General 

Pretreatment  Regulatkxis  for  Ex- 
isting and  New  Sources  of  Pollu- 
tkxi 

NPDES  Streamlining  Rule  — 
Round  III 

Clean  Water  State  Revolving  Fund 
Reguiatkxi  Revisions  Re:  Use  as 
Matcfiing  Funds 

Effluent  GukJelines  and  Standards 
for  tfie  Iron  and  Steel  Manufac- 
tuhng  Point  Source  Category 
(Reviskxts) 


Seq. 
No. 


3504 


3506 
3513 


3515 

3516 
3517 
3521 


149 


3523 


3527 

3530 

3535 
3537 

3543 

3546 
3547 


3548 


3555 


Title 


Effluent  GukJelines  and  Standards 
for  the  Bleached  Papergrade 
Kraft  Subcategory  of  tfie  Pulp, 
Paper,  and  PapertxMird  Category; 
Certifk:atk>n  in  Lieu  of  Monitoring 
for  Chtoroform 

Reviskxi  to  Clean  Water  Act  Regu- 
latory Definitkxi  of  Fill  Material 

Unregulated  Contaminant  Moni- 
toring Reguiatkxi:  Analytk»l 
Mettiod  for  Aeromonas  &  Na- 
tkxial  Primary  &  Secondary 
Drinking  Water  Regulations:  Ana- 
lytKal  MettKXJs  for  Chemk^l  & 
Mk:robk>k>gk»l  Contaminants 

Minor  Reviskxis  to  the  Publk:  Notifi- 
catkxi  Rule,  Consumer  Con- 
fklence  Report  Rule,  and  Primacy 
Rule 

Natkxial  Primary  Drinking  Water 
Regulatkxis:  Radon 

Natkxial  Primary  Drinking  Water 
Regulations:  Aldk:arb 

Shore  Protectkxi  Act,  Sectkxi 
4103(b)  Regulatkxis 


EEOC 


Coordinatkxi  of  Retiree  Health  Ben- 
efits With  Medk:are  and  State 
Health  Benefits 

Procedures — Ttie  Age  Discrimina- 
tkxi  in  Emptoyment  Act 


FEMA 


Hazard  Mitigation  Planning  and 
Hazard  Mitigation  Grant  Program 

Fkxxl  Mitigation  Assistance  Pro- 
gram 

Debt  Collectkxi 

Natkxial  Urt>an  Search  and  Rescue 
Response  System 

Natkxial  Fkx>d  Insurance  Program 
(NFIP);  Inspectkxi  of  Insured 
Structures  by  Communities 

Disaster  Assistance  Definitkxis; 
Statutory  Change 

Cost  Principles,  Admin.  Require- 
ments and  Audits  of  Grants  and 
Cooperative  Agreements  for 
State,  Local  and  Indian  Tribal 
Govts.,  Institutions  of  Higher  Ed. 
and  Otiier  h4on-Profit  Orgs.- 
CFR  Part  14 

Management  Costs 


QSA 


Discrinwiatkxi    Profiibited    on    ttie 
Basis  of  Age 
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Seq. 
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Title 

3556 

3557 

3558 
3559 

3571 

NOniXSuHlHilaWXi  m  r'rogjwus  no- 

ceiving  Federal  Financial  Assist- 
ance 

Nondiscriminatkxi  Based  on  Sex  in 
All  Pmgrams  and  Activities  Re- 
ceiving Federal  Surplus  Property 

Title  IX  of  the  Educatkxi  Amend- 
ments Ad 

Enforcement  of  Nondiscriminatkxi 
on  the  Basis  of  Handfcap  in  Pro- 
grams and  Activities  Conducted 
by  General  Sennces  Administra- 
tkxi 

Internet  GOV  Domain 

NARA 

3615 
3616 

3618 
3620 

Implementatkxi  of  OMB  Circular  A- 
110.  Sectkxi  36 

Govemmentwide  Debamient  and 
Suspenskxi  (Nonprocurement) 
and  GovemmentwkJe  Require- 
ments for  Dnig-Free  Workplace 
(Grants) 

Nondiscriminatkxi  in  Federally  As- 
sisted Programs — Implementation 
of  Title  VI  of  the  Civil  Rights  Act 
of  1964 

Natkxial  Historical  Publk:atk}ns  and 
Records  Commisskxi  Grant  Reg- 
ulations 

MLS 

3629 
3632 

Implementatkxi  of  Title  IX  of  the 
Educatkxi  Act  Amendments  of 
1972 

Govemmentwkle  Debarment  and 
Suspenskxi  (ftonprocurement) 

NEA 

3635 

Nondiscriminatkxi  on  the  Basis  of 
Sex  in  Federally  Assisted  Pro- 
grams and  Activities— Implemen- 
tatkxi of  Trtte  IX  of  the  Educatkxi 
Amendments  of  1972 

NEH 

3638 

Nondiscriminatkxi  on  the  Basis  of 
Race,    Cotor,    Natkxial    Origin, 
Handkap,  and  Age  in  Programs 
and  Activities  Receivkig  Federal 
Financial  Assistance 

158 


161 


3853 


Tide 


Seq. 
No. 


3977 


3980 


3981 


4005 


4011 


Administrative  Wage  Garnishment 
(To  Repay  a  Debt  Owed  to  the 
Social  Security  Administratkxi) 
(724P) 

Representative  Payment  Under  Ti- 
tles II,  VIII,  and  XVI  of  the  Social 
Security  Act  (949P) 

Uniform  Administrative  Require- 
ments for  Grants  and  Coopera- 
tive Agreements  to  State  and 
Local  Governments  and  Indian 
Tribal  Governments  (555F) 


4029 
4030 

4031 
4036 
4059 


4065 


4067 


FCC 


Implementatkxi  of  Sectkxi  255  and 
Sectkxi  251(a)(2)  of  the  Teie- 
communnatkxis  Act  of  1996;  Ac- 
cess to  Telecommunk:atkxis 
Servk»s  Equipment  and  Cus- 
tomer Premise  Equipment  for 
Persons  With  Disabilities 

Establishment  of  Rules  Governing 
Procedures  To  Be  Foltowed 
When  Infomnal  Complaints  Arc[ 
Filed  by  Consumers  Against  Enti- 
ties Regulated  by  the  Commis- 
skxi 

In  the  Matter  of  Amendment  of  Part 
73,  Subpart  G,  of  the  Commis- 
skxi's  Rules  Regarding  the  Emer- 
gency Alert  System 

Streamlining  the  Commisskxi's 
Rules  and  Regulatkxis  for  Sat- 
ellite Applcatkxi  and  Lk»nsing 
Procedures;  IB  Docket  No.  95- 
117 

Aikx»te  &  Designate:  Spec  for 
Faed-Sat  Srv  (37.5-38.5,  40.5- 
41.5  &  48.2-50.2  GHz  Bands).  Al- 
kwate:  Fixed  &  Mobile  40.5-42.5 
GHz;  Wireless  46.9-47  GHz;  Gov 
Oper  37-38  &  40-40.5  GHz;  IB 
Doc  No.  97-95 

Cable  Televiskxi  Rate  Regulation 

Cable  Televiskxi  Rate  Reguiatkxi: 
Cost  of  Sennce 

Customer  Sennce  Standards 

Cat)le  Act  Reform 

Future  Devetopment  of  800  MHz 
SMR;  Competitive  Bklding  Wkle 
Area 

Reviskxi  of  the  Rules  To  Ensure 
Compatibility  With  Enhanced  911 
Emergency  Calling  Systems 

Devetopment  of  Operatkxial,  Tech- 
nteal.  and  Spectrum  Require- 
ments for  Publk:  Safety  Commu- 
mcatkxis  Requirements 


4072 


4062 


4063 


Tide 


4066 
4096 
4102 


4137 
4148 


4274 


Implementatkxi  of  Sectkxis  309(j) 

and  337  of  ttie  CommunKatkxis 

Act  of  1934  as  Amended 
Amendment  of  Part  90  for  Lwensing 

Low  Power  Operatkxis  in  450- 

470  MHz  Band 
ReaNocatkxi  of  the  216-220  MHz, 

1390-1395  MHz,  1427-1429  MHz. 

1429-1432  MHz,  1432-1435  MHz, 

1670-1675  MHz,  and  2385-2390 

MHz       Government       Transfer 

Bands. 
Implementatkxi  of  91 1  Act 
Enhanced  91 1  Setvnes  for  Wireline 
Local    Telephone    Networtcs    That 

LECs   Must   Make   Available   to 

Competitors 


FERC 


Electronk:  Filing  of  Documents 
Electrons  Servk:e  of  Documents 


NRC 


Reviskxi  of  Fee  Schedules; 
Recovery,  FY  2002 


Fee 


Seq. 
No. 


9 

10 


173 


174 


285 


319 


Tribal  Qovanmtanl 


Tide 


USOA 


Special  Supplemental  Nutrition  Pro- 
gram for  Women,  Infants,  and 
ChiWren  (WIC):  Reviskxis  in  the 
WIC  Food  Packages 

Food  Stamp  Program:  Simpliftoatkxi 
and  State  Flexibility 

FSP:  High  Performance  Bonuses 

FSP:  Eligibility  and  Certifkatkxi 
Proviskxis  of  the  Famfi  Security 
and  Rural  Investment  Act  of  2002 

National  Organk;  Program:  Add 
Standards  for  Mushroom, 
Apk:ulture,  Greenhouse,  and  Hy- 
droponk:  Production  Systems  and 
die  Handling  of  Honey  (TM-01- 
09) 

National  Organk:  Program:  Add 
Standards  for  the  Organk:  Certifi- 
cation of  Wikj  Captured  Aquatic 
Animals  (TM-01 -08) 

National  Jtood  Insurance  Regula- 
tions 

Special  Supplemental  Food  Pro- 
gram for  Women,  Infants,  and 
Chitoren  (WIC):  Miscellaneous 
Provistons 
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Seq. 
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322 
326 

337 

338 
339 

351 

355 


358 


359 


434 


489 
680 

699 


21 


TMe 


Commodity  Supplemental  Food 
Program:  Plain  Language,  Pro- 
gram Accountability,  and  Program 
Flexibility 

Food  Distribution  Program  on  In- 
dian Reservations:  Resource  Lim- 
its and  Exclusions,  Extended  Cer- 
tification Periods,  and  Transitional 
Benefits 

Commodity  Supplemental  Food 
Program  (CSFP>— Allocation  of 
Administrative  Funds 

Senior  Farmers'  Market  Nutrition 
Program  (SFMNP) 

WIC:  Requirements  for  and  Evalua- 
tion of  WtC  Program  Requests 
for  Bids  for  Infant  Formula  Re- 
bate Contracts 

Special  Supplemental  Nutrition  Pro- 
gram for  Women,  Infants,  and 
Children  (WIC):  Exclusion  of  Mili- 
tary Housing  Payments 

Food  Distribution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 
250,  Dorution  of  Foods  for  Use 
in  the  United  States,  Its  Terri- 
tortes  and  Possessions,  and 
Areas  Under  Its  JurisdKtion 

Food  Distribution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

253,  the  Food  Distribution  Pro- 
gram on  Indian  Reservations 
(FDPIR) 

Food  Distribution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

254,  the  Food  Distribution  Pro- 
gram on  Indian  Resefvatior« 
(FDPIR)  in  Oklahoma 

Gefteral  Nonprocurenrtent  Reguta- 
tnns 


DOC 


Ecorxxnic  Devetopment  Admtnistra- 
tx>n  Regulations 

Taking  of  the  Cook  Intel,  Alaska, 
Slock  of  Beluga  Whales  by  Alas- 
ka Natives 

Regulatory  Amerxlntent  To  Estab- 
lish Permit  and  Reporbng  Re- 
quirements for  Pelagic  Troll  and 
Handkne  Vessels  Fishir>g  Off  Pa- 
cific Remote  Islands  of  tfw  United 
States 


DOO 


Programmatic  Reguiatkxts  kx  tfw 
Compretwnsive  Everglades  Res- 
torakon  Ptan 


814 


896 


47 


58 


59 
918 


seo 

921 

964 

965 
1051 

1074 

1095 

1114 
1115 
1118 

1119 
1121 


Titte 


Seq. 
No. 


Proposed  Reviskxi  to  tfte  Clean 
Water  Act  Regulatory  Definitions 
of  "Fill  Matenal"  and  tt>e  "Dis- 
cfiarge  of  Fill  Material" 


DOE 


Reviskxi  of  ACS-02  Control  Area 
Sennce  Rate:  Generatkxi  Imbal- 
ance Service  Rate 


nns 


Health  Insurance  Reform:  Claims 
Attachments  Standards  (CMS- 
0O5O-P) 

Health  Insurance  Reform:  Standard 
Unique  Health  Care  Provkter 
ktenttfier  (CMS-0045-F) 

Security  Standards  (CMS-0049-F) 

Amending  ttw  Regulatkxis  Gov- 
erning f^ofKjiscnmination  on  the 
Basis  of  Race,  Cokx,  Natkxial 
Origin,  Handnap,  Sex,  and  Age 
To  Conform  to  the  Civil  Rights 
Restoratkxi  Act  of  1987 

ModifKatkxis  to  Standards  for  Pri- 
vacy of  Indivklually  ktentifiabte 
Health  Informatkxi 

Imptementing  the  Bk>terrorism  Pre- 
ventkxi  and  Response  Act  of 
2001 

hxlian  ChiM  Protectkxi  arxj  Family 
Vnlence  Preventkxi  Act  Minimum 
Stendards  of  Character 

Trit>al  Self-Govemance  Amend- 
ments 

Reporting  Outcome  and  Assess- 
ment Informatkxi  Set  (OASIS) 
Date  as  Part  of  tfw  Conditkxis  of 
Partkapatkxi  for  Home  Health 
Agencies  (CMS-3006-IFC) 

Program  for  All-lndusive  Care  for 
the  Elderty  (PACE):  Program  Re- 
viskxis  (CMS-1201-F) 

RevisKxis  to  Transactkxi  and  Code 
Set  Stendards  for  Electrons 
Transadkxis  (CMS-0005-P) 

Safeguarding  Chikj  Support  and  Ex- 
panded FPLS  Informatkxi 

Devetopmentel  Disabilittes  and  Bill 
of  Rights  Act 

Construction  and  Mafor  Renovatkxi 
of  htead  Stert  and  Earty  Head 
Stert  Fadtities 

CNM  Support  Enforcement  for  In- 
dian Tribes 

Family  ChiW  Care  Program  Option 
tor  Head  Start  Programs 


1125 


1162 


1210 


77 
1229 


1238 

1241 
1248 
1251 


1258 
1259 


1263 


1272 


1275 


1306 


1312 


1339 


1342 


Titte 


Grants  for  Stete  and  Community 
Programs  on  Aging,  Training,  Re- 
search, and  Discretionary  Pro- 
grams; Vulnerabte  Ekter  Rigfits; 
and  Grants  to  Indians  and  Native 
Hawaiians 


HUD 


Dispositkxi  of  HUD-Acquired  Singte 
Family  Property;  Officer/Teacher 
Next  Door  Sates  Programs  (FR- 
4712) 

Imptemerrtatkxi  of  Stetutory  Revi- 
skxis  to  NAHASDA  (FR-4750) 


DOI 


Vakiatkxi  of  Oil  from  kidian  Leases 

Nonprocurement  Suspenston  and 
Debarment;  Drug-Free  Woritplace 
Grant  Requirements 

North  American  Wetlands  Con- 
servatkxi  Act  Grant  Administra- 
tion Polkaes 

Reviskxis  to  the  Federal  Akl  Admin- 
istrative Requirements 

Federal  Fakxxwy  Stendards  and 
Fakxxiry  Permitting 

Interagency  Guklance  for  tfte  Pre- 
scriptkxi  of  Fishways  Pursuant  to 
Secikxi  18  of  the  Federal  Power 
Act 

Export  of  Live  AHigalors 

Eagte  Permits:  New  Definitkxis, 
Permits  for  Inckterrtal  Taking  of 
BaU  Eagtes  r^tecessary  To  Pro- 
tect Ottter  Intereste  in  Any  Par- 
tk»ilar  Locality 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Reviskxis  to  tfte 
Regutetkxis  Applk»bte  to  Permits 
Issued    Under   tfte    Endangered 

Migratory  Bird  Permits;  Regutetkxis 
for  Managing  Resktent  Canada 
Geese  Populatkxis 

Migratory  Bird  Permits;  Regutetkxis 
for  Managing  Double-Crested 
Cormorant  Damages 

Safe  Harbor  Agreemente  and  Can- 
dktete  Conservatkxi  Agreements 
With  Assurances;  Reviskxis  to 
the  Regutetkxis 

Polk:y  for  Evaluatkxi  of  Conserva- 
tkxi Efforts  in  Endangered  Spe- 
cies Deciskximaking 

Migratory  Bird  Permits;  Regutetkxis 
Governing  RefiabHitetfon  Activi- 
lies 

Migratory  Bird  Hunting  and  Permits; 
Regutetkxis  for  Managing  Har- 
vest of  LiglK  Goose  PopuMkxw 
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Seq. 
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1346 


1347 


1352 


1363 


Titte 


1364 


1380 


1407 


1408 


1409 


1413 


1434 


1440 
1444 
1446 
1447 

1448 


1449 

1451 
1452 
1489 


Endangered  and  Threaterwd  Wikl- 
Hfe  and  Plants;  Listing  and  Des- 
ignatkxi    of   Crittcal    Habitet   for 
Three  Snaite  and  One  Amphipod 
Endangered  and  Threatened  WMd- 
life  and  Ptante;  Emergency  List- 
ing of  the  Pygmy  Rabbit 
Endangered  and  Threatened  Wikl- 
lite  and  Plants;  Listing  of  the  Is- 
land Fox 
Migratory    Bird    Permits;    Spectfk: 
Permit  Proviskxis;  Import  and  Ex- 
port Permite;  Banding  or  Martung 
Permite;  and  Scientifk:  Collecting 
Permits 
Migratory  Bird  Permits;  Introductkxi, 
General   Requirements  and  Ex-, 
ceplkxis 

Endangered  and  Threatened  WiW- 
life  and  Plante;  Listing  of  the  Rote 
Bridted  White-Eye 

Endangered  and  Threatened  Wrid- 
life  and  Plants;  Emergency  List- 
ing of  the  Carson's  Wandering 
Skipper 

Endangered  and  Threatened  Wrtd- 
life  and  Plante;  Emergency  List- 
ing of  the  Tumbling  Creek 
Cavesnail 

Migratory  Bird  Hunting;  Proposed 
2002-2003  Migratory  Game  Bird 
Hunting  Regutetkxis  (Preliminary) 
With  Requiremente  for  Indian 
Trittel  Proposals 

Procedures  for  Stete,  Tribal,  and 
Local  Goverrmttent  Historic  Pres- 
ervatkxi  Programs 

Special  Regutetkxis  of  the  Natkxial 
Part(  System;  Religious  Ceremo- 
nial Coltectkxi  of  Goklen  Eagtete 
in  Wupatki  Natkxtel  Monument 

Tribal  Revenue  Allocatkxi  Plans 

Alaska  Resupply  Operatkxi 

Indian  Reservatkxi  Roads  Program 

Tnjst  Management  Refonn:  Repeal 
of  Outdated  Rules 

Technkal  Amendments  to  Housing 
Improvement  Program  Regula- 
tkxis 

Indian  School  Equalization  Program 
—  Provisions  for  Exceptional 
Chikjren 

Indian  Reservatkxi  Roads  —  FY 
2002  Funds  Distributkxi 

Courts  of  Indian  Offenses  —  Sante 
Fe 

Indian  Lands 


1605 

1606 
1613 

1652 

1654 

1764 
1769 
1771 
1772 


Titte 


Seq. 
No. 


DOJ 


85 
97 

1790 

1826 
1827 

1831 


Regutetkxis  Under  the  Pam 
Lychner  Sexual  Offender  Track- 
ing and  klentifwatkxi  Ad 

Natnnai  Instent  Crinwial  Back- 
ground Check  System 

Use  of  Parote  for  Humaniterian 
Reasons  or  Signifktent  PuUk; 
Benefit 

Reductkxi  of  the  l>4uniber  of  Accept- 
abto  Documente  arkl  Otfier 
Changes  to  Empfoyment 
Verifnatkxi  Requiremente  (Sec- 
tion 610  Review) 

Nonimmigrant  Classes;  S  Classi- 
fkatkxi;  Law  Enforcement  Initte- 
tives;  Alten  Witnesses 

Conectkxtel  Facilities  on  Tribal 
Lmids  Grant  Program 

Interrtettonal  Terrorism  Vtetim  Com- 
pensatkxi  Program 

BuNetproof  Vest  Partnership  Grant 
Acte  of  1998  and  2000 

Environmental  Impact  Review  Pro- 
cedures for  the  VOI/TIS  Grant 
Program 


1834 


1835 


1856 


1860 


DOL 


Sentor  Community  Senrice  Empfoy- 
ment Program 

Assigned  Protectkxi  Factors: 
Amendmente  to  the  Final  Rute  on 
Respiratory  Protectkxi 

Indian  and  Native  American  Wel- 
fare-to-Wori<  Program 

Hazard  Communcatkxi 

Air  Quality,  Chemcal  Substances, 
and  Respiratory  Protectkxi  Stand- 
ards 

Nondiscriminatfon  on  the  Basis  of 
Age  in  Programs  and  Activities 
Receiving  Federal  Financial  As- 
sistance From  the  Departnrtent  of 
Labor 

Imptententetion  of  the  Non- 
discriminatfon and  Equal  Oppor- 
tunity Requirerrtente  of  tfte  Work- 
force Investment  Act  of  1998 

Effectuatfon  of  Titte  VI  of  the  Civil 
Righte  Act  of  1964  and  Imple- 
mentetfon  of  Sectfon  504  of  the 
Rehabilitatfon  Act  of  1973 

Controlted  Negative  Pressure  Fit 
Testing  Protocol:  Amendment  to 
the  Final  Rute  on  Ftespiratory 
Protectkxi 

Occupatkxial  Exposure  fo  Tuber- 
cukysis 


1884 


1943 


2249 


2394 


2417 


2436 


TMa 


STATE 


2712 
2959 


Hague  Intorcountry  Adoptfon  Con- 
ventton  Implementatfon 


3076 


3084 


3087 


3088 


OOT 


Qovemmentwkto  Debannent  and 
Suspenston  (Nonprocure- 

ment)/Govemmentwkte  Require- 
ments for  Drug-Free  Worisplace 
(Financial  Assistance) 

Politfoal  SutxJiviskxi  Partfoipatkxi  in 
Stete  Highway  Safety  Programs 
and  Stete  Highway  Safety  Agen- 
cy 

Buy  Ariterica  Requiremente;  Pemrw- 
nent  Waiver  for  Mwrocomputers 

Applfoability  of  the  Hazardous  Mate- 
rials Regulatfons  to  Loading,  Un- 
kteding,  and  Storage 

HazanJous  Materials:  Reviskxi  of 
the  Requiremente  for  Hazardous 
Waste  Manifeste 


3092 
3093 

3094 


3099 


TREAS 


Gasolirte  Tax  Claims 

Taxatkxi  of  Tax-Exempt  Organiza- 

tfon's    Income    from    Corporate 

Sponsorship 


ACHP 


Protectkxi  of  Historic  Properties 


ATBCB 


Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guktelines  for 
Buiklings  and  Fadlittes 

Amerfoans  with  Disaixlities  Act 
(ADA)  Accessibility  Guklelines  for 
Buiklings  and  Facilities:  Publk; 
Righte-of-Way 

Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guidelines  for 
Buildings  and  FadUttes:  Recre- 
atfon  Facilities 


CNCS 


Claims  Collectfon 

AmeriCorps  and  Learn  &  Sen/e 
Grant  Regutetkxis 

Discrimination  Compteim  Proce- 
dures for  Sen/foe  Members,  Par- 
tfoipante.  and  Other  Beneffoiaries 

AmeriCorps'VISTA  Program  Regu- 


I7_J_»1     D. 
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Seq. 
No. 


3102 

3103 
3104 
3105 


118 
123 

125 
127 

133 


134 


135 


136 


137 

138 
143 
144 
146 

147 


148 


Tribal  Qovammwit— Cont. 


Tide 


National  Senior  Sen/ice  Corps  Reg- 
ulations 
Senior  CooipanKxi  Program 
Foster  Grandparent  Program 
AmeriCorps  Grant  Regulations 


EPA 


Clean  Water  Act  Defir>ition  of  Wa- 
ters of  ttie  United  States 

Transportation  Conformity  Amend- 
ments: Response  to  Marcti  2, 
1999,  Court  Decision 

lmplenr>entation  Rule  for  8-hour 
Ozone  NAAQS 

Prevention  of  Significant  Deteriora- 
tion (PSD)  and  Nonattainment 
New  Source  Review  (NSR):  Rou- 
tine Maintenance,  Repair,  and 
Replacement 

NPDES  Pemiit  Requirements  for 
Municipal  Sanitary  and  ComtMned 
Sewer  CoNection  Systems.  Mu- 
nicipal Satellite  Collection  Sys- 
tems. Sanitary  Sewer  Overflows, 
and  Peak  Excess  Flow  Treatment 
Facilities 

National  Primary  Drinking  Water 
Regulations:  Lor>g  Term  2  En- 
hanced Surface  Water  Treatment 
Rule 

Natkxial  Primary  Drinking  Water 
Regulations:  Stage  2  Disinfection 
Byproducts  Rule 

Minimizing  Adverse  Environmental 
Impact  from  Cooling  Water  Intake 
Structures  at  Existing  Facilities 
Under  Section  316(b)  of  the 
Clean  Water  Act,  Phase  3 

Watershed  Rule:  Total  Maximum 
Daily  Load  (TMDL)  Program  Re- 
visions 

Withdrawal  of  Total  Maximum  Daily 
Load  (TMDL)  Program  Revisions 

Office  of  Solid  Waste  Burden  Re- 
duction Project 

h4atkxial  Primary  Drinking  Water 
Regulations:  Groundwater  Rule 

National  Pollutant  Discfiarge  Elimi- 
nation System  Permit  Regulation 
and  Effluent  Guidelines  and 
Starxjards  for  Concentrated  Ani- 
mal Feedirig  Operatkxis  (CAFOs) 

Minimizing  Adverse  Environmental 
Impact  From  Cooling  Water  In- 
take Structures  at  Exisiing  Facili- 
ties Under  Sectkjn  316(b)  of  the 
Clean  Water  Act,  Phase  2 

Cross-Media  Electronk:  Reporting 
(ER)  and  Recordkeeping  Rule 


Seq. 
No. 


3113 

3122 

3147 

3157 
3165 

3167 

3184 
3187 

3245 
3257 

3265 

3287 

3289 

3292 
3293 
3295 
3299 

3351 

3374 
3377 


Title 


UtiUzatkxi  of  Small.  Minority  and 
Women's  Business  Enterprises  in 
Procurement  UrxJer  Assistance 
Agreements 

Persistent,  Bioaccumulative,  and 
Toxic  (PBT)  Pollutants  Strategy 

Review  of  Minor  New  Sources  and 
Modifk:ations  in  Indian  (Country 

NESHAP:  Lime  Manufacturing 

Rulenuiking  To  Modify  the  List  of 
Source  Categories  From  Which 
Fugitive  Emissions  Are  (Consid- 
ered in  Major  Source  Determina- 
tions 

National  VOC  Emission  Standards 
for  Consumer  Products;  Pro- 
posed Amendments 

Revising  Regulations  on  Ambient 
Air  Quality  Monitoring 

Revisions  to  Regkxial  Haze  Rule  to 
Address  Concerns  Raised  by  DC 
Circuit  Regardirig  Best  Available 
Retrofit  Technotogy  (BART) 

NESHAP:  Asphalt/Coal  Tar  Applica- 
tk)n  on  Metal  Pipes 

Federal  Implementation  Plans  for 
Indian  Reservations  in  Idaho,  Or- 
egon and  Washington 

Clarifk:ation  to  Existing  Part  63 
NESHAP  Delegations'  Provisions- 
Wortt  Practices 

Accidental  Release  Prevention  Re- 
quirerrients:  Risk  Management 
Programs  Under  tfie  Clean  Air 
Act,  Section  112(r)(7);  Third  Party 
Audit  Proviskxts 

Accxlental  Release  Preventkjn  Re- 
quirements: Risk  Management 
Programs  Under  the  Clean  Air 
Act,  Section  112(r)(3);  Reviskxis 
to  ttie  List  of  Substances 

Revised  Permit  Reviskjn  Proce- 
dures for  ttie  Federal  Operating 
Permits  Program 

Federal  Major  New  Source  Review 
(NSR)  Program  for  Nonattain- 
ment Areas 

Reviskxis  to  Air  Pollutkxi  Emer- 
gency Episode  Requirements 
(Subpart  H,  40  CFR  Part  51) 

Preventkm  of  Signifk:ant  Deteriora- 
tkxi  of  Air  Quality:  Pennit  Applk:a- 
tkxi  Review  Procedures  for  Non- 
Federal  Class  I  Areas 

Reviskxi  to  Regulations  Imple- 
menting ttie  Federal  Permits  Pro- 
gram in  Areas  for  Whwh  ttie  In- 
dian Country  Status  Is  In  Ques- 
tkxi 

Groundwater  and  Pestk:kje  Man- 
agement Plan  Rule 

Lead-Based  Paint  Activities;  Train- 
ing and  Certifk»tkxi  for  Renova- 
tion and  Remodeling 


Seq. 
No. 


3380 

3385 
3386 

3393 
3401 
3403 

3404 

3405 

3421 
3422 

3428 
3435 

3441 

3442 
3446 


3447 


3449 


3455 
3458 
3459 

3460 


Title 


Test  Rule;  Certain  Chemicals  on 
the  ATSDR  Priority  List  of  Haz- 
ardous Sutjstances 

Lead;  Management  and  Disposal  of 
Lead-Based  Paint  Debris 

Lead:  NotifKatkxi  Requirements  for 
Lead-Based  Paint  Abatement  Ac- 
tivities and  Training 

Acrylamkle  and  N- 

methylolacrylamide  Grouts 

Asbestos  Model  Accreditatkxi  Plan 
Reviskxis 

Lead-Based  Paint  Activities;  Train- 
ing, Accreditation,  and  Certifi- 
cation Rule  and  Model  State  Plan 
Rule  -  Bridges  and  Structures 

Disposal  of  Polyctikxinated 
Biptienyts:  Implementatkxi  Issues 

Voluntary  Chiklren's  Chemk:al  Eval- 
uatkxi  Program  (VCCEP) 

Mettiods  Innovatkxi  Rule 

Reviskxis  to  Solkf  Waste  Landfill 
Criteria— Leachate  Redrcutatkxi 
on  Alternative  Liners 

RCRA  Burden  Reduction  Initiatrve, 
Phase  2 

Municipal  Solid  Waste  Landfill  Lo- 
cation Restrictk>ns  for  Airport 
Safety 

Standards  for  the  Management  of 
Coal  Ckxnbustkxi  Wastes  Gen- 
erated by  Commercial  Electric 
Power  Producers 

Standards  for  the  Management  of 
Coal  Combustion  Wastes  —  Non- 
Power  Producers  arKj'Minefilling 

Listing  Oeterminatkxi  of  Wastes 
Generated  During  ttie  Manufac- 
ture of  Azo,  Anthraquinone.  and 
Triarylmethane  Dyes  and  F*ig- 
ments 

Recycling  of  Cattiode  Ray  Tut>es 
(CRTs)  and  Mercury-Containing 
Equipment:  Changes  to  Haz- 
ardous Waste  Regulatkxis 

Land  Disposal  Restrictkxis;  Treat- 
ment Standards  for  Spent 
PoUiners  from  Primary  Aluminum 
Reduction  (K088)  and  Regulatory 
Classifrcation  of  K088  Vitrifk»tion 
Units 

Oil  Pollutkxi  Preventkxi  Regulatkxi: 
Reviskxis 

Standards  and  Practk^s  for  Corv 
ducting  "All  Appropriate  Inquiry" 

Clarifk^tkxi  to  Interim  Standards 
and  Practices  for  All  Appropriate 
Inquiry  Under  CERCLA  and  No- 
tkse  of  Future  Rulemaking  Actkxi 

Revise  40  CFR  Part  35  Subpart  O: 
Cooperative  Agreements  and 
Supertund  State  Contracts  for 
Superfund  Response  Actkxis 
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Seq. 
No. 


Title 


3468 

3469 
3470 

3471 

3474 
3480 

3481 

3482 

3483 

3486 
3489 

3491 

3492 

3493 
3494 

.3495 
3496 

3497 


Test  Procedures  for  the  Analysis  of 
Co-Planar  and  MonoOrtho-Sub- 
stituted  Polychkxinated  Biphenyis 
(PCBs)  Under  the  Clean  Water 
Act 

Test  Procedures  for  the  Analysis  of 
Mercury  Under  the  Clean  Water 
Act  (Method  245.7) 

Reviskxis  to  Method  Detectkxi  and 
QuantifKatkxi  for  Use  Under  the 
Clean  Water  Act  and  Safe  Drink- 
ing Water  Act 

Test  Procedures:  New  and  Updated 
Test  Procedures  for  the  Analysis 
of  Pollutants  Under  the  Clean 
Water  Act  and  Safe  Drinking 
Water  Act 

Ocean  Disctiarges  Criteria  Revi- 
skxis 

Test  Procedures  for  Analysis  for  Bi- 
ok>gk:al  Contamkiants  urxler 
Clean  Water  Act 

Test  Procedures:  Clean  Water  Act 
and  Safe  Drinking  Water  Act 
Methods  Update 

Test  Procedures  for  the  Analysis  of 
Mercury  Under  the  Clean  Water 
Act  (Reviskxis  to  Method  1631) 

Rule  to  Revise  and  to  Ratify  or 
Withdraw  Whole  Effluent  Toxnity 
Test  Methods 

Round  2  Standards  for  the  Use  or 
Disposal  of  Sewage  Skidge 

Effluent  Guklelines  and  Standards 
for  the  Constructkxi  and  Devetop- 
ment  Industry 

Effluent  Guidelines  and  Standards 
for  the  Concentrated  Aquatw  Ani- 
mal Productkxi  Industry 

Effluent  Guklelines  and  Standards 
for  the  Meat  and  Poultry  Products 
Point  Source  Category  (Ftevi- 
skxis) 

Water  Qualtty  Standards  for  Indian 
Country  Waters 

Test  Procedures  for  ttie  Analysis  of 
Trace  Metals  Under  the  Clean 
Water  Act 

Test  Procedures:  Increased  Method 
Flexi)iNty  for  Test  Procedures  Ap- 
proved tor  Clean  Water  Act  Com- 
pliance Monitoring 

Test  Procedures:  Performance- 
Based  Measurement  System 
(PBMS)  Procedures  and  Gukl- 
anoe  for  Clean  Water  Act  Test 
Procedures 

Test  Procedures  for  the  Analysis  o* 
Miscelaneous  Metals,  Antons. 
and  Volatite  Organics  Under  the 
Clean  Water  Act.  Phase  One 


Seq. 
No. 


3498 

3500 

3501 
3502 

3506 
3513 


Tide 


3515 

3516 
3517 


3527 


3530 
3547 


3548 

3555 
3556 

3557 

3558 
3559 


Test  PiTKedures  for  ttie  Analysis  of 
Miscellaneous  Metals,  Arnons, 
and  Volatile  Organks  Under  the 
Clean  Water  Act,  Ptiase  Two 

Streamlining  ttie  General 

Pretreatment  Regulatkxis  for  Ex- 
isting and  New  Sources  of  PoUu- 
tkxi 

NPDES  Streamlining  Rule  — 
Round  111 

Clean  Water  State  Revolving  Fund 
Regulatkxi  Revisions  Re:  Use  as 
Matching  Funds 

Reviskxi  to  Clean  Water  Act  Regu- 
latory Definitkxi  of  Fill  Material 

Unregulated  Contaminant  Moni- 
toring Regulatkxi:  Analytnal 
Mettwd  for  Aeromor>as  &  Na- 
tkxial  Primary  &  Secondary 
Drinking  Water  Regulatkxis:  Ana- 
tytk:al  Methods  for  (>iemk»l  & 
Mk:robiok)gk;al  Contaminants 

Minor  Reviskxis  to  the  Publk:  Notifi- 
catkxi  Rule,  Consumer  Con- 
fidence Report  Rule,  and  Primacy 
Rule 

Natkxial  Primary  Drinking  Water 
Regulatkxis:  Radon 

Natkxial  Primary  Drinking  Water 
Regulatkxis:  Akfwart) 


FEMA 


Hazard    Mitigatkxi    Planning    and 
Hazard  Mitigatkxi  Grant  Program 

Ftood    Mitigatkxi    Assistance    Pro- 
gram 

Cost  Principles,  Admin.  Require- 
ments and  Audits  of  Grants  and 
Cooperative  Agreements  for 
State,  Local  and  Indian  Trit>al 
Govts.,  Institutkxis  of  Higher  Ed. 
and  Other  Non-Profit  Orgs- 
CFR  Part  14 

Management  Costs 


Q8A 


Discriminatkxi  ProNbited  on  the 
Basis  of  Age 

Nondiscriminatkxi  in  Programs  Re- 
ceiving Federal  Finandai  Assist- 
ance 

l^ondiscriminatkxi  Based  on  Sex  in 
An  Programs  and  Activities  Re- 
ceiving Federal  Surplus  Property 

Title  IX  of  the  Educalton  Amend- 
ments Act 

Enforcement  of  Nondtecriminatton 
on  the  Basis  of  Handtoap  in  Pro- 
grams and  Activities  Conducted 
by  General  Sennces  Administra- 
tkxi 


Seq. 
No. 

Title 

3571 

Internet  GOV  Domain 

NARA 

3620 


3629 


3632 


3635 


3768 


158 


3853 


3980 


4011 


4096 


l^tkxial  Historical  Publk»tkxis  and 
Records  Commisskxi  Grant  Reg- 
ulatkxis 


IMLS 


Implementatkxi  of  Title  IX  of  ttie 
Educatkxi  Act  Amendments  of 
1972 

Govemmentwkle  Debarment  and 
Suspenskxi  (f^kxiprocurement) 


NEA 


Nondiscrimination  on  the  Basis  of 
Sex  in  Federally  Assisted  Pro- 
grams and  Activities — Implemerv 
tatkxi  of  Title  IX  of  the  Educatkxi 
Amendments  of  1972 


SBA 


Small  Business  Size  Regulatkxis: 
Rules  of  Procedure  Governing 
Cases  Before  ttie  Offne  of  Hear- 
ings and  Appeals 


SSA 


Administrative  Wage  Garnishment 
(To  Repay  a  Debt  Owed  to  the 
Social  Security  Administratkxi) 
(724P) 

Uniform  Administrative  Require- 
ments for  Grants  and  Coopera- 
tive Agreements  to  State  and 
Local  Governments  and  Indian 
Tribal  Governments  (555F) 


FCC 


Establishment  of  Rules  Governing 
Procedures  To  Be  Foltowed 
When  Informal  Complaints  Are 
Fitod  by  Consumers  Against  Enti- 
ties Regulated  by  the  Commis- 
skxi 

Attocate  &  Designate:  Spec  for 
Faed-Sal  Srv  (37.5-38.5,  40.5- 
41.5  &  48.2-50.2  GHz  Bands).  Al- 
k»ate:  Fixed  &  Mobile  40.5-42.5 
GHz;  Wireless  46.9-47  GHz;  Gov 
Oper  37-38  &  40-40.5  GHz;  IB 
Doc  No.  97-95 

Enhanced  911  Services  for  Wireline 
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Seq. 
No. 


4135 

4137 
4148 


168 
4225 
4226 
4227 
4228 
4229 
4230 


4231 
4232 

4233 


4234 

4235 
4236 
4237 

4238 


Seq. 
No. 


9 
10 


11 


12 


15 
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TMe 


FERC 


Hydroeiectnc  Licensing  Regulations 

Under  the  Federal  Poiwer  Act 
Electronic  Filing  of  Documents 
Electronic  Service  of  Documents 


MGC 


Debt  Ck)liection 

Practice  Before  the  Commission 

Heanngs  and  Appeals  Procedure 

Enforcement 

Management  Contracts 

f^t  Gaming  Revenue 

Tnbal  Bacitground  Investigation 
Submission  Requirements  and 
Timing  » 

Administrative  Fees 

Gaming  Facility  Licensing  Stand- 
ards 

National  Environmental  Policy  Act 
(NEPA)  Implementing  Regula- 
tions 

Technical  Amendments  to  the  Mirv 
imum  Internal  Control  Standards 

Definitions 

Game  Classification 

Environment  and  Public  Health  and 
Safety 

Technical  Amendments  to  the  Min- 
imum Internal  Control  Standards 


Federal  Qovammant 


Title 


USOA 


Biological  Agents  and  Toxins 

Special  Supplemental  Nutrition  Pro- 
gram for  Women.  Infants,  and 
Children  (WIC):  Revisions  in  the 
WIC  Food  Packages 

Food  Stamp  Program:  Simplification 
and  State  Flexibility 

FSP.  High  Perlormance  Bonuses 

FSP:  Eligibility  and  Certification 
Provisior«  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002 

FSP:  Quality  Control  Provisiorts  of 
the  Farm  Security  and  Rural  In- 
vestment Act  of  2002 

FSP:  Employment  and  Training 
Program  Provisions  of  ttie  Farm 
Security  and  Rural  Investment 
Act  of  2002 

Egg  and  Egg  Products  Inspection 
Regulatiorts 


Seq. 
No. 


173 


174 

177 

188 
191 


197 

264 
285 
338 
339 

340 
350 
351 

354 
355 


356 


357 


Title 


National    Organic    Program:    Add 

Standards  for  Mushroom, 
Apiculture,  Greenhouse,  and  Hy- 
droponic  Production  Systems  artd 
the  Handling  of  Honey  (TM-01- 
09) 

National  Organic  Program:  Add 
StarKlards  for  the  Organic  Certifi- 
cation of  Wild  Captured  Aquatic 
Animals  (TM-01-08) 

Voluntary  Federal  Meat  Grading 
and  Certification  Service^  (LS-02- 
06) 

Quality  Systems  Verification  Pro- 
gram (LS-02-10) 

Establishment  of  Minimum  Quality 
and  Handling  Standards  for  Do- 
mestic and  Imported  Peanuts 
Marketed  in  tt)e  U.S.  and  Termi- 
nation of  ttie  Peanut  Marketing 
Agreement  and  Associated  Rules 
and  Regulations 

Estat>lishing  a  Lamb  Promotk)n,  Re- 
search, and  Information  Order 
(LS-01-12) 

Low  Pathogenic  Avian  Influenza; 
Payment  of  Indenwiity 

l^tional  Fkxxl  Insurarwe  Regula- 
tions 

Senior  Farmers'  Market  Nutrition 
Program  (SFMNP) 

WIC:  Requirements  for  and  Evalua- 
tion of  WIC  Program  Requests 
for  Bids  for  Infant  Formula  Re- 
bate Contracts 

Food  Stamp  Program:  Anticipating 
Income  and  Reporting  Changes 

Afterschool  Snacks  Under  the  Chikj 
and  Adult  Care  Food  Program 

Special  Supplemental  Nutrition  Pro- 
gram for  Women,  Infants,  and 
Chiklren  (WIC)  Exclusion  of  Mili- 
tary Housing  Payments 

Special  MHk  Program  for  Chiklren: 
Plain  Language  Revision  and  Re- 
organization 

Food  Distritxjtion  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

250,  Doruition  of  Foods  for  Use 
in  the  United  States,  Its  Terri- 
tories and  Possessions,  and 
Areas  Under  Its  Jurisdkrtion 

Food  Dtsfrilxition  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

251,  The  Emergerxry  Food  As- 
sistar>ce  Program  (TEFAP) 

Food  Oistnbution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Ptut 

252,  The  National  Commodity 
Processing  Program  (NCP) 


Seq. 
No. 


358 


359 


361 
362 
363 

406 
411 

425 


429 


483 


494 

498 
499 
503 

504 


505 
506 

509 


Title 


Food  Distribution  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

253.  the  Food  Distribution  Pro- 
gram on  Indian  Reservatkxis 
(FDPIR) 

Food  DistritNJtkm  Programs:  Plain 
Language  Rewrite  of  7  CFR  Part 

254,  the  Food  Distributkx)  Pn>- 
gram  on  Indian  Reservations 
(FDPIR)  in  Oklahoma 

State  Agency  Liabilities  and  Federal 
Sanctiorts 

Payments  of  Certain  Administrative 
Costs  of  State  Agencies 

School  Breakfast  Program:  Plain 
Language  Revision  arxl  Reorga- 
nization 

CNP:  Plain  Language  Rewrite  of  7 
CFR  Part  225,  Summer  Food 
ServKe  Program 

Species  Surplus  to  Don)estk:  Manu- 
facturing Needs 

Sale  and  Disposal  of  Natk)nal  For- 
est System  Timber;  Timber  Ex- 
port and  Substitutkxi  Restrictions 

Sale  and  Disposal  of  National  For- 
est System  Timtwr  Extension  of 
Timber  Sale  Contracts  To  Pemnit 
Urgent  Removal  of  Timber  From 
Otfier  Lands 

ForesTLarxJ  Enhancement  Program 


DOC 


Nondiscriminatkxi  on  the  Basis  of 
Race,  Color,  Itotkxial  Origin, 
Handk:ap,  and  Age  in  Programs 
arxj  Activities  Receiving  Federal 
Financial  Assistance 

Reporting  ttie  Value  of  Repairs  and 
Replacement  Parts  on  the  Ship- 
per's Export  Declaratk>n 

Govemmentwide  Debarment  arxl 
Suspension  (Nonprocurement) 

Public  Information,  Freedom  of  In- 
formation and  Privacy 

Procedures  for  Conducting  Five- 
Year  (Sunset)  Reviews  of  Anti- 
dumping and  Countervailing  Duty 
Orders 

Import  of  Certain  Worsted  Wool 
Fabric:  Implementation  of  Tariff 
Rate  Quote  Established  Under 
Title  V  of  tf>e  Trade  and  Devetop- 
ment  Act  of  2000 

Export  Trade  Certifk»tes  of  Review 
(15  CFR  325) 

Establishment  of  Steel  Import  Li- 
censing ar>d  Surge-Monitoring 
Program 

Chemical  Weapons  Conventkxi 
Regulatkxts 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9,  2002  /  Govemment  Levels  Index     75721 


Federal  Govemment— Cont. 


Seq. 
No. 


Seq. 
No. 


522 


562 


563 


9DO 


574 


600 


eo2 


603 


652 


Title 


672 


673 


680 


684 


693 


695 


699 


License  Application  Denial  Polny, 
"Red  Flag"  Indicators  of  Possible 
Inappropriate  End-Use,  End-User 
or  DestinatkKi 

Fleet  Capacity  Control  for  U.S. 
Tuna  Purse  Seine  Fisheries  in 
ttte  Eastern  Pacific  Ocean 

Fleet  Capacity  Control  for  U.S.  Troll 
Albacore  Tuna  Fishing  in  Cana- 
dian Waters 

Regulatory  Amerxjment  To  Require 
Mandatory  Obsen/er  Coverage  in 
the  At-Sea  Processing  Sector  of 
the  Whiting  Fishery 

Amendment  13  to  the  Summer 
Fk>under,  Scup.  and  Black  Sea 
Bass  Fishery  Management  Plan 

Revise  Community  Development 
Quota  Program  Administration 
and  Alk)catk>n  Regulations 

Antarctk:  Marine  Living  Resources 
Vessel  Monitoring  System  and 
Catch  Documentation  Scheme 

Amendment  10  to  the  Coastal  Pe- 
lagk:  Species  Fishery  Manage- 
merrt  Plan 

American  Lobster  Fishery;  Revi- 
sions to  Lobster  Trap  Limits, 
Consen/atkHi  EquivalerKy  in  New 
H.'mpshire  Waters,  and  Clarifica- 
tkm  of  Lobster  Management 
Boundaries  per  Addendum  1 

Interagency  Polk:y  on  the  Prescrip- 
twn  of  Fishways  Under  Sectioa 
18  of  the  Federal  Power  Act 

Policy  for  Review  of  Mandatory 
Conditkxis  Devetoped  by  tf>e  De- 
partments of  the  Interior  and 
Commerce  in  ttie  Context  of  Hy- 
dropower  Licensing 

Taking  of  the  Cook  Inlet,  Alaska, 
Stock  of  Bekiga  Whales  by  Alas- 
ka Natives 

Oesignatk>n  of  Critnal  Habitat  for 
Gulf  Sturgeon 

Endangered  and  Threatened  Spe- 
cies: Take  of  Threatened  South- 
em  Oregon/Norttiem  California 
Coast  Evolutkjnarily  Signifnant 
Unit  (ESU)  Coho  Salmon 

Interagency    ConsultatkKi    for    ttie 

-  Nattonal  Marine  Sanctuary  Pro- 
gram 

Regulatory  Amendment  To  Estat)- 
lish   Permit   and   Reporting   Fle- 

■  quirements  for  Pelagic  TroH  and 
Handline  Vessels  Fishing  Off  Pa- 
cific Remote  Islands  of  the  United 
States 


721 


727 


728 


735 


750 


Title 


Seq. 
No. 


751 


752 


21 


754 


762 


763 


764 


765 


770 


775 


777 


778 


779 


780 


Control  Date  for  Longline  Vessels 
Fishing  for  Pelagic  Species  in  the 
EEZ  Around  American  Samoa 

Rulemaking  for  ttie  Incidental  Tak- 
ing of  Marine  Mammals  During 
WorMwide  Depk>yment  of  the 
U.S.  Navy's  Low  Frequency  Ac- 
tive Sonar 

Sea  Turtle  Consen/ation  Regula- 
tions; Summer  FkMinder  Fishery 

Mandatory  Reimbursement  Rules 
for  Rekicatkxi  of  Federal  Spec- 
trum 

Rights  to  Inventkms  Made  by  Non- 
profit  Organlzatkxts  and  Small 
Business  Firms  Under  Govem- 
ment Grants,  Contracts,  and  Co- 
operative Agree  ients 

Acquisition  and  Protectton  of  For- 
eign Rights  in  Inventkxis 

Amendment  to  Rights  to  Inventtons 
Made  by  Nonprofit  OrganizatkMis 
and  Small  Business  Firms  Under 
Govemment  Grants,  Contracts, 
and  Cooperative  Agreements 


000 


ProgrammatK  Regulatkms  for  the 
Comprehensive  Everglades  Res- 
toration Plan 

Nondiscrimination  on  ttie  Basis  of 
Race,  Color,  Natkxial  Origin, 
Handfcap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Financial  Assistance 

RestoratkHi  Advisory  Boards 
(RABs) 

Personnel  Security  Polkaes  for 
Granting  Access  to  Classified  In- 
formation 

National  Policy  on  Reciprocity  of 
Facilities  and  Guidelines  for  Im- 
plementation of  Reciprocity 

National  Polk:y  on  Technkal  Sur- 
veillance Countermeasures 

Implementation  of  WiUfire  Suppres- 
swn  Aircraft  Transfer  Act  of  1996 

lmplementatk)n  of  the  Wlkjfire  Sup- 
pressk)n  Aircraft  Transfer  Act  of 
1996 

Patent  Rights— Ownership  by  the 
Contractor  (Large  Business) 
(DFARS  Case  2001-D015) 

Rewrite  of  DFARS  Part  225  and 
Associated  Text  and  Clauses 
(DFARS  Case  2002-D009) 

Incremental  Funding.  Fixed-Price 
Contracts  (DFARS  Case  90-037) 

Performance-Based  Service  Con- 
tracts Using  Part  12  Procedures 
(DFARS  Case  2000-D306) 


Title 


781 


782 


783 


784 


785 


786 


787 


788 


789 


790 


791 


792 


793 


794 


795 


796 


797 


798 


799 


800 


801 


Enterprise     Software    Agreements 

(DFARS  Case  2000-D023) 
Restrictkm  on  Contingent  Fees  for 
Foreign  Military  Sales — Commer- 
cial Items  (DFARS  Case  2000- 
D029) 

Applnability  of  Competitkin  Re- 
quirements to  Purchases  From  a 
f^uired  Source  (DFARS  Case 
2002-D003) 

Pertormance  of  Security  Functkxis 
(DFARS  Case  2001-D018) 

Electronic  Submisskxi  and  Proc- 
essing of  Payment  Requests 
(DFARS  Case  2002-D001) 

Competitk>n  Requirements  for  Pur- 
chase of  Services  Under  Multiple 
Award  Contracts  (DFARS  Case 
2001-D017) 

Exceptkin  for  Acquisitkni  of  U.S.- 
iwlade  End  Products  in  Acquisi- 
tions Subject  to  the  Trade  Agree- 
ments Act  (DFARS  Case  2002- 
D008) 

Foreign  Military  Sales  Customer  In- 
volvement (DFARS  Case  2002- 
D005) 

Codification  and  Modifk:atkxi  of 
Pn>visk>n  of  Law  Known  as  the 
"Beny  Amendment"  (DFARS 
Case  2002-D002) 

Acquisition  Woridorce  Qualifwatkxis 
(DFARS  Case  2002-D021) 

InstitutkKis  of  Higher  Educatkxi 
(DFARS  Case  1999-D303) 

Ocean  Transportatkin  by  United 
States-Flag  Vessels— Simplified 
Acquisition  ThreshoW  (DFARS 
Case  2000-D014) 

Changes  to  Profit  Polk:y  (DFARS 
Case  2000-D018) 

Balance  of  Payments  Program 
(DFARS  Case  2000-D020) 

Subcontract  Commerciality  Deter- 
minations (DFARS  Case  2000- 
D028) 

Utilizatk>n  of  Indian  Organizatkxis 
and  Indian-Owned  Economic  En- 
terprises (DFARS  Case  2000- 
D024) 

Research  and  Devetopment 
Streamlined  Contracting  Proce- 
dures (DFARS  Case  2001-D002) 

DoO  PikJt  Mentor-Protege  Program 
(DFARS  Case  2001-D006) 

Preference  for  Local  8(a)  Contrac- 
tors—Base Ck)6ure  or  Realign- 
ment (DFARS  Case  2001-D007) 

Partnership  Agreement  Between 
SBA  and  DoD  (DFARS  Case 
2001-D016) 

Restriction  on  Acquisition  of  Vessel 
Propellers  (DFARS  Case  2002- 
D006) 
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Seq. 
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Seq. 
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802 
803 
804 
805 

814 

818 
830 


835 


838 


28 
869 


884 
893 


896 


39 


47 


Title 


Weighted  Guidelines  Form  (DFARS 
Case  2002-D012) 

Reporting  Requiren)ents  Update 
(DFARS  Case  2002-D010) 

NAFTA  Procurement  ThreshokJ 
(DFARS  Case  2002-D007) 

Trade  Agreements  ThreshokJs — 
Constmction  (DFARS  Case  2002- 
0011) 

Proposed  Revision  to  the  Clean 
Water  Act  Regulatory  Definitions 
of  "Fill  Material"  and  the  "Dis- 
charge of  Fill  Material" 

Department  of  Defense  Commercial 
Air  Transportation  Quality  and 
Safety  Review  Program 

TRICARE;  Civilian  Health  and  Med- 
ical Program  of  the  Uniformed 
Services  (CHAMPUS);  Eligibility 
and  Payment  Procedures  for 
CHAMPUS  Beneficianes  Age  65 
and  Over 

TRICARE;  Sub- Acute  Care  Pro- 
gram; Uniform  Skilled  Nursir>g 
Facility  Benefit;  Home  Health 
Care  Ber>efit;  Adopting  Medicare 
Payment  Mettiods  for  Skilled 
Nursing  Facilities  arKi  Home 
Health  Care  Providers 

CHAMPUS/TRICARE;  Partial  Imple- 
mentation of  Pharmacy  Benefits 
Program;  Imptementatjon  of  Na- 
tional Defense  Authorization  Act 
Medical  Benefits  for  Fiscal  Year 
2001 


DOE 


Radiatkxi  Protection  of  the  Put)iic 
and  the  Environment 

Energy  Effwiency  Code  for  New 
Federal  Residential  Low-Rise 
BuikJings 

Research  Misconduct 

Anrtotatkxi  of  Land  Records  for  r\e- 
mediated  Properties  in  tf)e  Ura- 
nium Mill  Tailings  Remedial  Ac- 
tkxi  Project  (UMTRA) 

Revision  of  ACS-02  Control  Area 
Service  Rate:  Generatkxi  Imbal- 
ance Service  Rate 


ims 


Establishment  of  Prior  Notification 

Requirement    for    All    Imported 

Food  Sfiipments 
Health   InsurarKe   Reform:   Claims 

Attachments    Standards    (CMS- 

0050-P) 


50 


53 


54 


58 


59 

918 


920 

921 

953 

985 
1008 
1010 

1017 
1027 
1052 


1061 


1067 


1068 


Trtle 


Seq. 
No. 


Prospective  Payment  System  for 
PsychiatrK  Hospitals  (CMS-1213- 

P) 

Changes  to  the  Hospital  Outpatient 
Prospective  Payment  System  and 
CalerKJar  Year  2004  Payment 
Rates  (CMS-1471-P) 

Revisions  to  Payment  Polkaes 
Under  the  Physician  Fee  Sched- 
ule for  Calendar  Year  2004 
(CMS-1476-P) 

Health  Insurance  Reform:  Standard 
Unique  Health  Care  Provider 
Identifier  (CMS-0045-F) 

Secunty  Standards  (CMS-0049-F) 

Amer>dir>g  the  Regulatkxis  Gov- 
erning NorKJiscrimlnation  on  the 
Basis  of  Race,  Cotor,  National 
Origin,  Handkap,  Sex,  and  Age 
To  Conform  to  ttie  Civil  Rights 
Restocatk>n  Act  of  1987 

ModifKatkxis  to  Standards  for  Pri- 
vacy of  IndivkJually  Identifiable 
Health  Information 

lmplementir>g  ttie  BkJterrorism  Pre- 
ventkxi  and  Response  Act  of 
2001 

Determirutkxi  That  Informed  Con- 
sent Is  Infeasible  or  Is  Contrary 
to  the  Best  Interest  of  Recipients 

Tribal  Setf-GovemarKe  Amend- 
ments 

Modificatk>ns  to  Medicare  Managed 
Care  Rules  (CMS-4041-P) 

EUminatkxi  of  Statenr)ent  of  Intent 
Procedures  for  Filing  MedKare 
Claims  (CMS-1185-P) 

Permitting  Premium  Reductkms  as 
Additkxial  Benefits  Under 
MedKare>Cho«ce  Plans  (CMS- 
6016-P) 

Health  Coverage  Portability:  Tolling 
Certain  Tinrw  Periods  and  Inter- 
actions With  Family  and  Medical 
Leave  Act  (CMS-2158-P) 

Rural  Health  Clinks:  Amendments 
to  Partk:ipatk)n  Requirements  and 
Payment  Provisk)ns,  and  Estab- 
lishment of  a  Quality  Assessment 
and  Improvement  Program  (CMS- 
1910-F) 

Revised  Process  for  Making  Medi- 
care Coverage  Detenninatk)ns 
(I^Ds)  (CMS-3062-N) 

Ftoquirements  for  Pakl  Feeding  As- 
sistants in  Long-Term  Care  Facili- 
ties (CMS-21 31 -F) 

Cfuuiges  to  tfie  Hospital  Outpatierrt 
Prospective  Payment  System  and 
Calendar  Year  2003  Payment 
Rates  (CMS-1206-F) 


1069 


1070 


1084 


1094 


1095 


1171 


1229 

1235 

1237 
1238 

1240 
1243 

1246 
1251 


1258 
1259 


1260 


Title 


RevisHXis  to  Payment  Polk:ies 
Under  the  PhysKian  Fee  Sched- 
ule for  Calendar  Year  2003 
(CMS-1204-FC) 

Health  Coverage  Portability  for 
Group  Health  Plans  and  Group 
Health  Insurance  Issuers  (CMS- 
2151 -F) 

Time  Limitatkxi  on  Recakxilatk)ns 
and  Disputes  Under  the  Drug  Re- 
bate Program  (CMS-21 75-IFC) 

Prospective  Payment  System  for 
Long-Term  Care  Hospitals  for  FY 
2003(CMS-1177-F) 

Reviskx^  to  Transaction  and  Code 
Set  Standards  for  Electrorvc 
Transactkms  (CMS-0005-P) 


HUD 


Mortgage  Insurance  Premiums  in 
Multifamily  Housing  Programs 
(FR-4679) 


DOI 


Nonprocuremerrt  Suspenskxi  and 
Debarment;  Drug-Free  Workplace 
Grant  Requirenrtents 

Conskleratkxi  of  Listir>g  the  Green 
Iguana  (Iguana  Iguana)  as  Inju- 
rious, Pursuant  to  the  Lacey  Act 

Release  of  Captive-Reared  Mal- 
lards 

North  Amencan  Wetlands  Con- 
sen/ation  Act  Grant  Adnf>intstr9- 
tkxi  Policies 

Seizure  and  Forfeiture  Procedures 
—  50  CFR  Part  12 

Humane  and  Healttiful  Transport  of 
WiM  Mammals,  Birds,  Reptiles 
and  Amphibians  to  ttie  United 
States 

Injurious  WikJIife;  Additkxi  of  the 
Asian  Swamp  Eel 

Interagency  GuklarKe  for  tf>e  Pre- 
scriptkxi  of  Rshways  Pursuant  to 
Sectkm  18  of  tfie  Federal  Power 
Act 

Export  of  Live  Alligators 

Eagle  Permits:  New  Definitkxw. 
Permits  for  Incklental  Taking  of 
Bakj  Eagles  Necessary  To  Pro- 
tect Oltier  Interests  in  Any  Par- 
tkxilar  Locality 

Marine  Mammals:  Incklental  Take 
During  Specified  Activities 
(Manatees) 
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Seq. 
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1261 


Title 


1262 
1263 

1264 

1266 

1267 
1268 
1269 

1270 

1271 

1273 

1274 

1275 
1277 

1278 
1279 


Importatkxi  of  Exotk:  Wid  Birds  Into 
the  United  States;  Adding  Blue- 
Fronted  Amazon  PanT>ts  From 
Argentina's  Approved  Sustainat)le 
Use  Management  Plan  to  ttie  Ap- 
proved List  of  Non-Captive  Bred 
Species 

Marine  Mammals:  Incidental  Take 
During  Specified  Activities  (Beau- 
fort Sea  Polar  Bear  and  Walrus) 

Endangered  and  Threatened  Wikl- 
life  and  Plants;  Reviskms  to  the 
Regulatkxis  AppHcable  to  Permits 
Issued  Under  the  Endangered 
Species  Act. 

Endangered  and  Threatened  Wikj- 
life  and  Plants;  DesignatKin  of 
Critkal  Habitat  for  Biackbum's 
Sphinx  Moth 

Endangered  and  Threatened  Wikl- 
life  and  Plants;  Redassifk^tton  of 
Two  Australian  Parakeets  From 
Endangered  to  Threatened 

Endangered  and  Threatened  Wild- 
life and  Plants;  Beluga  Sturgeon 

Conrectkms  to  Rights-of-Way  Regu- 
latk>ns 

Endangered  and  Threatened  WiM- 
nfe  and  Plants;  Critical  hiabitat  for 
the  Ventura  Marsh  Milkvetch 

Endangered  and  Threatened  WiM- 
Ife  wid  Plants;  Critnal  Habitat  for 
6  Guam  Species 

Endangered  arxj  Tfveatened  Wrid- 
Nfe  and  Plants;  Critnal  Habitat  for 
Four  Fairy  Shrimp  and  11  Plants 
in  CaNfomia 

Subsistence  Management  Regula- 
tk>ns  for  PubHc  Lands  in  Alaska. 
Subpart  C  and  Subpart  D— 2004 
SubsisterKe  Taking  of  Fish  and 
Shellfish  Regulatkms 

Subsistence  Management  Regula- 
tkxis for  Put)tk:  Lands  in  Alaska, 
Subpart  C — Nonrural  Determina- 
tkxis 

Migratory  Bird  Permits;  Regulatkxis 
for  Managing  Double-Crested 
Cormorant  Damages 

Endangered  and  Threatened  Wikl- 
life  and  Plants;  Listing  the  South- 
west Alaskan  Distinct  Population 
Segment  of  tt>e  Northem  Sea 
Otter 

Endangered  and  Threatened  WiW- 
life  and  Plants;  Listing  the  Moun- 
tain Ptover  With  a  Special  Rule 

Endangered  and  Threatened  Wikl- 
Hfe  and  Plants;  Designatkxi  of 
Critk»l  Habitat  for  the  Cactus 
Ferruginous  Pygmy  Owl 


1280 


1283 


1284 


1285 


TiHe 


Seq. 
No. 


1287 
1289 

1290 

1291 

1292 

1293 

1294 

1295 

1296 

1297 

1298 

1299 


Endangered  and  Threatened  WiM- 
Hfe  and   Plants;   Designatkxi  of 
Critical  Habitat  for  the  Columbia- 
Klamath  Distinct  Populatkxi  Seg- 
ment of  tfie  Bull  Trout 
Tribal  WikJIHe  Grants  Program  Im- 
plementatkxi  Guidelines  For  Fis- 
cal Year  (FY)  2002 
Tribal    Landowner    Incentive    Pro- 
gram     (T-LIP)      Implementatkxi 
GukJelines  for  Fiscal  Year  (FY) 
2002 
Subsistence  Management  Regula- 
tkxis for  Pt^ic  Lands  in  Alaska, 
Subpart   C   and   Subpart   D  — 
2003-2004  Subsistence  Taking  of 
WiMHfe  Regulatkxis 
IMigratory  Bird  Pemiits;  Ekterdown 

From  k»iand 
Endangered  and  Threatened  WHd- 
life  and  Plants;  Listing  the  Cali- 
fornia Salamander  (RangewkJe) 
Endangered  and  Threatened  WM- 
life  and   Plants;   Designatkxi  of 
CritKal    Habitat   for   the    Desert 
YeNowtiead 
Endangered  and  Threatened  WiU- 
life  and   Plants;   Designatkxi  of 
Critwal    Habitat   for   the    South- 
western watow  Flycatcher, 
Endangered  and  Threatened  WiM- 
life  and   Plants;    Designatkxi  of 
CritKal  Habitat  for  the  San  Diego 
Fairy  Shrimp 
Endangered  and  Threatened  Wikt- 
Kfe  and   Plants;   Designatkxi  of 
CritKal  Habitat  for  the  California 
Qnatcatcher 
Endangered  and  Threatened  WM- 
ife  and   Plants;   Designatkxi  of 
Critk»l  Habitat  for  9  Appalachian 
Bivalves  (Freshwater  Mussels) 
Endangered  and  Threatened  WikJ- 
life  and  Plants;   Designatkxi  of 
Critkal      Habitat     for     Braun's 
Rockcress 
Endangered  and  Threatened  WHd-, 
life  and  Plants;   Designatkxi  of 
Critteal    Habitat    for    the    Cum- 
tieriand  Elktoe 
Endangered  and  Threatened  WikJ- 
life  and  Plants;   Designatkxi  of 
Critcal  Habitat  for  Four  Appa- 
lachian Mussels 
Endangered  and  Threatened  Wikj- 
life  and   Plants;   Designatkxi  of 
Critk»i  Habitat  for  a  Plant,  the 
Peirson's  Milkvetch 
Endangered  and  Threatened  WiM- 
Hfe  and   Plants;   Designatkxi  of 
Critkal  Habitat  for  a  Plant,  the 
Lane  Mountain  Milkvetch 


1306 
1312 

1316 


Title 


1318 
1320 


1321 


1322 


1323 


1324 


1325 


1326 


1327 


1328 


1329 


1330 


1333 


1334 


Conventkxi  on  Intematkxial  Trade 

ki  Endangered  Species  (CITES) 
Poiny  for  Evaluatkxi  of  Conserva- 
tkxi  Efforts  in  Endangered  Spe- 
cies DedskXHTiaking 

Endangered  and  Threatened  WiU- 
IHe  and  Plants;  Determinatkxi  of 
Endangered  Status  and  Designa- 
tkxi of  CritKal  Habitat  for  the  Gila 
Chub 

Itatkxial  WiMKfe  Refuge  System; 
Misskxi,  Goals,  and  Purposes 

Endangered  and  Threatened  WiU- 
life  and  Plants;  Determinatkxw  of 
Whether  Designatkxi  of  CritKal 
Habitat  Is  Prudent  for  81  Plants 
and  Proposed  Designatkxis  for 
76  Plants  From  Kauai  and  NHhau. 
Hawaii 

Endangered  and  Threatened  WiW- 
life  and  Plants;  CritKal  Habitat  for 
ttie  Purple  Amole 

Endangered  and  Threatened  WHd- 
life  and  Plants;  CritKal  Habitat  for 
Three  Coastal  California  Plants 

Endangered  and  Threatened  WiW- 
life  and  Plants;  CritKal  Habitat  for 
the  Keek's  Checkermalkiw 

Endangered  and  Threatened  WiM- 
life  and  Plants;  CritKal  Habitat  for 
the  Baker's  Larkspur  and  the  Yel- 
k>w  Larlispur 

Endangered  and  Threatened  WiW- 
life  and  Plants;  CritKal  Habitat  for 
the  Otay  Tarplant 

Endangered  and  Threatened  WM- 
life  and  Plants;  Designatkxi  of 
CritKal  Habitat  for  Two  Cave  In- 
vertetxates  from  Kauai 

Endangered  and  Threatened  WM- 
life  and  Plants;  CritKal  Habitat  for 
58  Plants  in  Hawaii 

Endangered  and  Threatened  WiM- 
Kfe  and  Plants;  Determinatkxis  of 
Whether  Designatkin  of  CritKal 
Habitat  Is  Pnjdent  for  20  Plants 
and  Re-Proposed  Designatkxis 
for  32  Plants  From  Motokai,  Ha- 
waii 

Endangered  and  Threatened  WikJ- 
life  and  Plants;  CritKal  Habitat  for 
Plants  of  the  Northwest  Islands, 
Hawaii 

Endangered  and  Threatened  WikJ- 
Hfe  and  Plants;  Determinatkxis  of 
Whettier  Designatkxi  of  CritKal 
Habitat  Is  Prudent  for  8  Plants 

,  aixl  Reproposed  Designations  for 
18  Plants  From  Lanai,  Hawaii 

Additkxi  of  the  Basking  Shart(  and 
the  Stag  Beetle  to  Appendix  III 
Under  CITES 

Audtt  Resokjtkxi  PolKy 
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Seq. 
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Seq. 
No. 


1335 


1336 


1337 


1338 


1339 


1340 


1341 


1343 


1344 


1346 


1347 


1348 


1349 


1350 


Title 


Endangered  and  Threatened  Wild- 
lite  and  Plants:  Reproposed  De- 
terminations ot  Prudefx:y  and 
Proposed  Designations  of  Critical 
Habitat  for  Plants  From  Maui  and 
Kahooiawe,  Hawaii 

Endangered  and  Threatened  Wild- 
life and  Plants;  Reopening  of 
Comment  Period  on  ttw  Ttireat- 
ened  Status  of  the  Sacramento 
Splittail  (Pogonichthys 

Macroleptdotis) 

Endangered  and  Threatened  Wild- 
life and  Plants;  Proposed  Endan- 
gered Status  for  Polygonum 
Hickmanii  (Scotts  Valley 
Polygonum) 

Endangered  and  Threatened  Wild- 
life and  Plants;  Establishment  of 
Protection  Areas  for  the  West  In- 
dian Manatee  in  Florida 

Migratory  Bird  Permits;  Regulations 
Governing  Rehabilitation  Activi- 
ties 

Endangered  and  Threatened  Wild- 
life and  Plants;  Designation  of 
Critical  Habitat  for  the  Rio 
Grande  Silvery  Minnow 

Public  Notice  for  CITES  Appendix 
III  Listing  of  Spanish  Cedar  and 
Bigleaf  Mahogany  by  tlie  Govern- 
ment of  Peru 

Addition  by  Indoriesia  of  Ramin  to 
Appendix  III  Under  the  Conven- 
tion on  International  Trade  in  En- 
dangered Species  of  Wild  Fauna 
and  Flora 

Subsistence  Management  Regula- 
tions for  Public  Lands  in  Alaska. 
Subpart  C  and  Subpart  D— 2003 
Sut>sistence  Taking  of  Fish  and 
Shellfish  Regulations 

Endangered  and  Threatened  Wikl- 
Kfe  and  Plants;  Listing  and  Des- 
ignation of  Critical  Habitat  for 
Three  Sruuls  and  One  Amphipod 

Endangered  and  Threater>ed  WM- 
Hte  and  Plants;  Emergency  List- 
ing of  ttw  Pygmy  Rabbit 

Endangered  and  Threatened  Wikl- 
Me  arxj  Plants;  Critical  Habitat  for 
ttw  Topeka  Shiner 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Critnal  Habrtat  for 
the  Gull  Sturgeon 

Erxlangered  and  Threatened  Wikl- 
life  and  Plants;  Critical  Habitat  for 
103  Oahu,  Hawaii,  Plants 


1351 


1352 


1353 


1354 


1355 


1356 


1357 


1358 


1359 


1363 


1364 


1369 


1370 


1371 


1372 


1373 


TWe 


Seq. 
No. 


Endangered  and  Threater>ed  WiM- 
life  and  Plants;  Critk:al  Habitat  for 
Five  Cart>onate  Plants  in  CaJi- 
fomia 

Endangered* and  Threatened  Wikl- 
life  and  Plants;  Listing  of  ttie  Is- 
land Fox 

Subsistence  Management  Regula- 
tkxis  for  Put>lk:  Lands  in  Alaska, 
Subpart  D;  Subsisterx^  Taking  of 
Fish,  Customary  Trade 

Migratory  Bird  Hunting;  Approval  of 
Tungsten-lron-NKkei-Tin  Shot  as 
Nontoxk;  for  Hunting  Waterfowl 
and  Coots 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Listing  of  Cook's 
Lomatium  and  Large-Ftowered 
Woolly  Meadowfoam 

Endangered  and  Threatened  Wikl- 
Hte  and  Rants;  Designatkx)  of 
CritKal  Hat>itat  for  ttie  Prebte's 
(Meadow  Jumping  Mouse 

Endangered  and  Threatened  WiM- 
Hfe  and  Plants;  Designation  of 
Cntical  Habitat  for  9  lnvenet>rate 
Species  in  Bexar  County.  Texas 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Listing  the 
SiKkspot  Peppergrass 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Listing  ttie  Flat- 
Tailed  Homed  Lizard 

Migratory  Bird  Permits;  SpecifK 
Permit  Provisions;  Import  and  Ex- 
port Permits;  Banding  or  Marking 
Permits;  and  Scientific  CoHecling 
Permits 

Migratory  Bird  Permits;  Introducfion, 
General  Requirements  arxl  Ex- 
ceptkxis 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Propose*  Endan- 
gered Status  for  Three  Plants 
From  ttie  Mariana  Islarxls  arxl 
Guam 

Endangered  and  Threatened  WiW- 
life  and  Plants;  Endangered  Sta- 
tus for  12  Species  of  Picture- 
Wing  Flies  From  ttie  Hawaiian  Is- 
lands 

IMigratory  Bird  Permits;  Take  of  Mi- 
gratory Birds  by  Federal  Agen- 
cies 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Listing  of  ttie 
Miami  Blue  Butterfly 

Endangered  and  Threatened  WiM- 
kfe  and  Plants;  Determinatk>n  of 
Critwal  Habitat  for  the  Scaleshell 
Mussel 


1374 


1377 


1379 


1380 
1382 

1385 

1386 
1393 

1394 

1395 

1396 
1397 
1399 


1400 


1401 


Tilte 


Endangered  and  Threatened  WiM- 
life  and  Plants;  Listing  of  ttie  Sac- 
ramento Mountains  Checkerspot 
Butterfly  and  Proposed  Designa- 
tion of  Critk^al  Habitat 

Endangered  and  Threatened  WiW- 
life  and  Plants;  Listing  ttie  Dolly 
Varden  as  a  Threatened  Species 
in  Washington  Due  to  Similarity 
of  Appearance  to  Bull  Trout 

Endangered  and  Threatened  WikJ- 
life  and  Plants;  Establishment  of 
a  Nonessential  Experimental 
Populatkjn  of  Grizzly  Bears  in  the 
Bitterroot  Area  of  kjatio  and  Mon- 
tana; Removal  of  Regulations 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Listing  of  ttie  Ftota 
Bridled  White-Eye 

Endangered  and  Threatened  WiM- 
life  and  Plants;  Designatkxi  of 
CritKal  Habitat  for  the  South- 
western Wilkjw  Flycatcher 

Redassificatkxi  of  ttie  Veuna  From 
Endangered  to  Threatened  With 
a  Special  Rule 

Injurious  WikHife;  Addition  of  Brush- 
Tailed  Possum 

Endangered  and  Threatened  WiM- 
life  and  F>lants;  Critual  Habitat  for 
ttie  Santa  Cruz  Tarplant 

Endangered  and  Threatened  WikJ- 
life  and  Plants;  Critical  Habitat  for 
Kneeland  Prairie  Pennycress 

Endangered  and  Threatened  Wikl- 
life  and  Plants;  DesignatkKi  of 
Critkal  Habitat  for  Chorizanttie 
Pungens  var.  Pungens  (Monterey 
Spineftower) 

Endangered  and  Threatened  Wikl- 
life  and  P\afHs;  Prudency  and 
Critical  Habitat  for  a  Mollusk,  ttie 
Carolina  Heelsplitter 

Endangered  and  Threatened  Wild- 
life and  Plants;  Prudency  and 
CritKal  Habitat  Designatkxi  for  'a 
Mollusk.  ttie  Appalachian  Elktoe 

Endangered  and  Threatened  Wikl- 
life  and  Plants;  Designatkxi  of 
Critwal  Habitat  for  Polygonum 
HKkmanii  (Scotts  Valtey 
Polygonum)  and  Chorizanthe 
Robusta  var.  Hartwegii  (Scotts 
Valley  Spinefk)wer) 

Endangered  and  Threatened  Wikl- 
life  and  Plants;  Designatkxi  of 
CritKal  Habitet  for  Chorizanthe 
Robuste  var.  Robusta  (Robust 
Spineftower) 

Subsistence  Management  Regula- 
tkxis  for  Public  Lands  in  Alaska, 
Subparts  A  and  B 
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1403 
1404 

1405 

1406 

1407 
1408 
1409 

1429 
1435 
1481 


1499 
1514 
1523 


1567 


1569 


1572 


Titte 


Endangered  and  Threatened  Wikl- 
Irfe  and  Plants;  Designation  of 
Critk::al  Habitat  for  Newcomb's 
Snail 

Endangered  and  Threatened  Wikl- 
Kfe  and  Plants;  Designation  of 
Critfoal  Habitat  for  the  Great 
Plains  Breeding  Populatkxi  of  the 
Piping  Ptover 

Endangered  and  Threatened  WiM- 
life  and  Plants:  Retentkxi  of 
Threatened  Stetus  for  Argali  in 
Kyrgyzstan,  Mongolia,  and 
Tajikistan 

Subsistence  Management  f^egula- 
tfons  for  Public  Lands  in  Alaska. 
Subpart  C  and  Subpart  D— 2002- 
2003  Subsistence  Taking  of  WiM- 
life  Regulatkxis 

Endangered  and  Threatened  Wikl- 
life  and  Plants;  Emergency  List- 
ing of  ttie  Carson's  Wandering 
Skipper 

Endangered  and  Threatened  WiM- 
Kfe  and  Plants;  Emergency  List- 
ing of  ttie  Tumt)ling  Creek 
CavesnaH 

Migratory  Bird  Hunting;  Proposed 
2002-2003  Migratory  Game  Bird 
Hunting  Regulatkxis  (Preliminary) 
With  Requirements  for  Indian 
Tribal  Proposals 

Dispositkxi  of  CulturaNy  Unktentifi- 
abto  Human  Remains 

Virgin  Islands  Coral  Fteef  Natkxial 
Monument;  Special  f^egulatkxis 

Deep  Water  Royalty  Relief  for 
Outer  Continental  SheN  Oil  and 
Gas  Leases  Issued  After  2000 

Conservatkxi;  Helium  Leasing 

Coalbed  Methane  Devekipment 

Wikj  and  Scenw  Rivers 


OOJ 


Amendments  to  Coordinatfon  of  En- 
forcement of  l^ondiscriminatkxi  in 
Federally  Assisted  Programs— 
Implementatkxi  of  Titte  VI  of  ttie 
Civil  Rights  Act  of  1964  and  Sec- 
tkxi  504  of  the  Rehabilitatkxi  Act 
1973 

htondiscriminatkxi  on  ttie  Basis  of 
Race,  Cotor,  Natkxial  Origin, 
Handk:ap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Financial  Assistance 

Sate  by  Federal  Departments  or 
Agendes  of  Chemk»ls  Usabte  To 
Manufacture  a  Controlled  Sut>- 
stance 


1579 

1606 
1608 

1609 

1610 

1611 
1613 

1628 

1640 

1641 

1642 
1643 

1652 

1653 

1654 
1655 

1656 


1661 


TMe 


Seq. 
No. 


Chemk^l  Registratkxi  Waivers;  Ex- 
emptkxi  From  Chemrcal  Registra- 
tkxi Fees  for  Certain  Persons 

Natkxial  Instant  Criminal  Back- 
ground Check  System 

Revised  Grounds  of  Inadmissibility, 
Exceptkxis,  and  Waivers  for  Im- 
migrants and  tfonimmigrants,  and 
Exceptkxis 

Fees  for  Partxapatkxi  in  Dednated 
Commuter  Lanes  at  Selected 
Ports  of  Entry;  CoHectkxi  of  Fees 
Under  the  Dedk^ated  Commuter 
Lane  Program 

Inspectkxi  of  Persons  Applying  for 
Admission;  Intematkxial-to-lnter- 
natk>nal  User  Fee 

Filing  Factual  Stetements  About 
Alien  Prostitutes 

Use  of  Parote  for  Humanitarian 
Reasons  or  Signifnant  PxjtHic 
Benefit 

Procedures  for  Checking  Juvenite 
Criminal  Records  and  Submitting 
Fingerprints  of  Ttiat  Additkxial 
Class  of  Aliens  IneKgibte  for  Fatn- 
ily  Unity 

Illegal  Entries,  Unlawful  Presence, 
and  AutomatK  Voking  of  hton- 
immigrant  Visas 

Mednal  Examinatkxi  Requirements 
arxl  Designatkxi  of  Civil  Sur- 
geons 

Medfoal  Grounds  of  Inadmissitxiity 
and  Waivers 

New  Classificatkxi  for  Vkrtims  of 
Certain  Criminal  Activity;  Eligibility 
for  ttie  U  Nonimmigrant  Status 

Reductkxi  of  ttie  Number  of  Accept- 
abte  Documents  and  Other 
Changes  to  Emptoyment 
Verifnatkxi  Requirements  (Sec- 
tion 610  Revtow) 

Adjustment  of  Status  to  That  of  Per- 
son Admitted  for  Permanent  ftes- 
ktence:  Conditkxial  Ftesktents 
and  Fiance(e)s 

Nonimmigrant  Classes;  S  Classi- 
fttatkxi;  Law  Enforcement  Initia- 
tives; Alien  Witnesses 

Establishing  Criteria  for  Determining 
Countries  Whose  Citizens  Are  In- 
eligible for  the  Transit  WHfiout 
Visa  (TWOV)  Program 

Petitkxi  To  Classify  Alien  as  Imme- 
diate Relative  of  a  U.S.  Citizen  or 
as  a  Preference  Immigrant;  Self- 
Petitkxiing  for  Certain  Battered  or 
Abused  Alien  Spouses  and  Chil- 
dren 

Definitkxi  of  the  Term  "Lawfully 
Present"  for  Purposes  of  Eligi- 
bility for  PubNc  Benefite 


1663 
1669 

1672 
1675 


1677 


1678 


1711 


1712 

1717 

1737 
1738 
1739 


1742 
1743 

1749 

1752 


t753 


1769 
1772 


Titte 


Suspensfon  of  Privilege  To  Trans- 
port Aliens  to  ttie  United  States 

Earty  Release  for  Removal  of  Crimi- 
nal Aliens  in  State  Custody  for 
Nonvfolent  Offenses 

Verifk:atkxi  of  Eligibility  for  PubKc 
Benefits 

Suspenskxi  of  Deportatkxi  and 
Special  Rule  Cancellatkxi  of  Re- 
moval for  Certain  Natkxials  of 
Guatemala,  El  Salvador,  and 
Former  Soviet  Btoc  Countries 

Filing  of  Proposals  for  Designatkxi 
as  a  Regkxial  Center  Approved 
To  Partk^ipate  in  ttie  Immigrant 
Investor  Pitot  Program 

Nonimmigrant  Visa  Exemptkxi  for 
Natkxials  of  ttie  British  Virgin  Is- 
lands Entering  ttie  United  States 
Through  St.  Thomas,  United 
Stales  Virgin  Islands 

New  Classificatkxi  for  Vkrtims  of 
Severe  Forms  of  Traffk:king  in 
Persons  Eltgibte  for  the  T  Non- 
immigrant Stetus 

Protectkxi  and  Assistance  for  Vc- 
tims  of  Traffk:king 

Limiting  ttte  Period  of  Admisskxi  for 
B  Nonimmigrant  Aliens 

Visa  Waiver  Program 

Emptoyer  Sanctkxis  Modifwatkxis 

AuttKxizing  Suspenskxi  of  Empfoy- 
ment  Auttiorizatkxi  f^equirements 
on  ttie  Basis  of  Severe  Economk: 
Hardship  for  F-1  Students  and 
Emergent  Circumstances 

Inadmissibility  and  Deportability  on 
PublK  Charge  Grounds 

Expanskxi  of  Expedited  Removal  of 
Certain  Criminal  Aliens  HeM  in 
Federal,  State,  and  Local  Jails 

Delegatkxi  of  the  Adjudk:atkxi  of 
Certain  H-2A  Petitkxis  to  the  De- 
partment of  Labor 

Certificatkxi  and  Decertifk»tkxi  in 
Connectkxi  With  Certain  Suits 
Based  Upori  Actsor  Omisskxis  of 
Federal  Emptoyees  and  Oltier 
Persons 

Designatkxi  of  Agencies  To  Re- 
ceive and  Investigate  Reports 
Required  Under  the  F>rolectkxi  of 
ChiMren  From  Sexual  Predators 
Act 

Intematkxial  Terrorism  Vk:tim  Com- 
pensatkxi  Program 

Environmental  Impact  F^eview  Pro- 
cedures for  the  VOI/ns  Grant 
(*rogram 
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DOL 


82 

85 
86 
87 

97 

1775 

1781 

1784 
1785 

1791 
1792 


1820 
1826 
1827 


1856 

1860 
1861 
1872 

1875 
1878 


Defining  and  Delimiting  the  Terni 
"Any  Employee  Employed  in  a 
Bona  Fide  Executive.  Administra- 
tive, Of  Professional  Capacity" 
(ESAW-H) 
Senior  Community  Sendee  Employ- 
ment Program 
Trade   Adiustment   Assistance   for 

Workers 
Labor  Certification  Process  for  the 
Permanent  Employment  of  Aliens 
in  the  United  States 
Assigned       Protection       Factors: 
Amendments  to  the  Fmal  Rule  on 
Respiratory  Protection 
Regulations  To  Implement  the  Fed- 
eral Acquisition  Streamlining  Act 
of  1994 
Labor   Condition   Applications   and 
Requirements      for      Employers 
Using   Nonimmigrants   on   H-1B 
Visas   in   Specialty   Occupations 
arKJ  as  Fashion  Models 
lnf>plementation  of  the  1996  An>end- 
ments  to  the  Fair  Labor  Stand- 
ards Act 
Obligation   of   Federal   Contractors 
arxl    Subcontractors.    Notice    of 
Employee     Rights     Concerning 
Payment  of  Union  Dues  or  Fees 
Disaster  Unemployment  Assistance 

Program  Amendment 
Attestations   by    Facilities   Tempo- 
rarily    Employing     H-1C     Hon- 
immigrant  Aliens   as   Registered 
Nurses 
iTMlependent  Laboratory  Testing 
Hazard  Commur>ication 
Air  Quaifty.   Chemical  Substances, 
and  Piespiratory  Protection  Stand- 
ards 
Controlled    Negative    Pressure    Fit 
Testing  Protocol:  Amendment  to 
the    Final   Rule   on    Respiratory 
Protection 
Occupatior«l   Exposure  to  Tuber- 
culosis 
Employer    Payment    for    Personal 

Protective  Equipment 
Changes  to  State  Plans 


STATE 


Student  Exchange  Visitor  Informa- 
tion System  (SEVIS)  Rule 

Amendment  to  the  U.S.  Munitions 
List,  Category  XV— Spacecraft 
Systems  and  Associated  Equip- 
meiTt 


1879 
1880 

1881 
1884 
1887 
1913 
1914 
1915 


Tme 


Seq. 
I40. 


107 

1924 
1931 
1935 


Amendment  to  the  U.S.  Munitions 
List.  Categories  V  and  XIV 

Amendment  to  the  U.S.  Munitions 
List.  Categories  II,  III,  VII,  XV, 
and  XVII  and  Sections  123.20 
and  123.27 

Amendment  to  the  U.S.  Munitions 
List.  Categories  V  and  XIV 

Hague  Intercountry  Adoption  Con- 
vention Implementation 

Revision  to  Department  of  State  Ac- 
quisition Regulation  (DOSAR) 

Amendment  to  the  List  of  Pro- 
scribed Destinations 

Renxwal  of  Afghanistan  From  the 
Proscribed  Destinations 

Amendnrtents  to  the  U.S.  Munitions 
List 


1936 
1943 


2036 


2195 
2207 


DOT 


2224 


2285 


Hours  of  Service  of  Drivers;  Driver 
Rest  and  Sleep  for  Safe  Oper- 
ations (Rulemaidng  Resulting 
From  a  SM:tion  610  Review) 

Fees  and  Charges  for  Special  Sen/- 
ices:  Reinvention 

Norxliscrimination  in  Federally  As- 
sisted Programs 

Nondiscrimination  on  the  Basis  of 
Disability  in  Programs  and  Activi- 
ties Receiving  or  Benefiting  From 
Federal  Financial  Assistance; 
Transportation  Sennces  for  Indi- 
viduals With  Disabilities  (ADA) 

Policy  Statement  on  Airiine  Pre- 
emption 

Govemmentwide  Debannent  and 
Suspension  (Noriprocure- 

ment)/Govemmentwide  Require- 
ments for  Dnig-Free  Woritplace 
(Financial  Assistance) 

Inspection     and     Enforcement     of 
Coast    Guard    Regulations    for 
Fixed  Facilities  by  Minerals  Man- 
agement   Sennce    (USCG-2001- 
9045) 
Unified  Registration  System 
Federal  Motor  Canier  Safety  Regu- 
lations; Safety  Flequirements  for 
Operators  of  Smal   Passenger- 
Carrying  Commercial  Motor  Vehi- 
cles   Used    in    Interstate    Com- 
merce 
Post-Accident      Controlled      Sub- 
stances  and   Alcohol   Test   Re- 
sults; Reporting  Requirements  for 
the    Fatality   Analysis    Reporting 
System 
Consumer  Information  Regulations; 
Federal    Motor    Vehicle    Safety 
Standards;  Rollover  Resistance 


2349 


2375 


2417 


2420 


2436 


Tins 


2462 
2473 


2490 

2491 
2493 

2494 


2495 
2496 

2497 


Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Sys- 
tems 

Whistle  Bans  at  Highway-Ran 
Grade  Crossings 

Applicability  of  the  Hazardous  Mate- 
rials Regulations  to  Loading,  Un- 
loading, and  Storage 

Hazardous  Materials:  Revisior^  to 
Incident  Reporting  Requirements 
and  Detailed  Hazardous  Materials 
Incident  Report  DOT  Fonn 

Hazardous  Materials:  Revision  of 
the  Requirements  for  Hazardous 
Waste  Manifests 


2498 
2499 


2500 
2502 

2504 

2538 


TREAS 


2755 


Treasury  Debt  Collection 
Amendment  to  the  Bank  Secrecy 
Act  Regulatkxis— Delegatkxi  of 
Authority  to  Assess  Civil  Money 
Penalties  on  Depository  Institu- 
tkxis 

Indorsement  and  Payment  of 
Checks  Drawn  on  the  United 
States  Treasury 

Claims  on  Account  of  Treasury 
Checks 

Managenoent  of  Federal  Agency 
Receipts  and  Disbursements;  Op- 
eratkxi  of  the  Cash  Management 
Improvement  Fund 

WithhokSng  of  District  of  Columbia. 
State,  City  and  County  Income  or 
Emptoyment  Taxes  by  Federal 
AgerKies 

Foreign  Exchange  Operatkxis 

Payments  Under  Judgment  and  Pri- 
vate Relief  Acts 

Offset  of  Federal  Payments  (Other 
Than  Tax  Refund  and  Federal 
Benefit  Payments)  To  CoNect 
Past-Due,  Legally  Enforceable 
Nontax  Debt 

Salary  Offset 

Offset  of  Tax  Refund  Paynwit  To 
Collect  State  Income  Tax  Obliga- 
tkxis 

2003  ACH  Rules 

PublK  Dissemination  of  Identity  of 
Delinquent  Debtors 

Rules  arKJ  Procedures  for  Effictent 
Federal-State  Funds  Transfers 

ImptementatkMi  of  Publk:  Law  105- 
277,  Making  Omnibus  Consoli- 
dated and  Emerg.  Supplemental 
Appropriatmns  for  FY  1999,  Re- 
lating to  the  Pennanent  Provi- 
sk)ns  of  the  Brady  Handgun  Vk>- 
lence  Preventkxi  Act 

Investigative  Disctosures 
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2756 
2815 


2816 
2819 

2825 

2887 

2914 
2959 


3050 


3076 


3081 


Title 


3064 


3087 


3091 


Investigative  Disctosures  (Tem- 
porary) 

Disctosure  of  Retum  Information  to 
Officers  and  Emptoyees  of  ttie 
Department  of  Commerce  for 
Certain  Statistical  Purposes  and 
Related  Activities 

Tax  Treatment  of  Cafeteria  Plar>s 

Disctosure  at  Returns  arxl  Retum 
Information  by  Other  Agencies 

Definition  of  Agent  and  Safeguard 
Certiftoattons 

Certain  Asset  Transfers  to  Regu- 
lated Investment  Companies 
(RICs)  and  Real  Estate  Invest- 
ment Trusts  (REITs) 

Transfers  of  C  Corporation  Property 
to  RICs  or  REITs 

TaxatHxi  of  Tax-Exempt  Organiza- 
tion's Income  from  Corporate 
Sponsorship 


VA 


Referral  of  Informatton  Regarding 
Criminal  Vtolattons 


ACHP 


Protectton  of  Histork:  Properties 


AID 


NorKliscriminatton  on  tfie  Basis  of 
Race,  Cotor,  Natkxial  Origin, 
Handtoap,  and  Age  in  Programs 
artd  Activities  Receiving  Federal 
Finartdal  Assistance 


ATBCB 


Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guklelines  for 
Buiklings  and  Facilities 

Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guklelir>es  for 
Buiklings  arxl  Facilities:  Put)lk: 
Rights-of-Way 


CNCS 


Nondiscriminatton  on  tfie  Basis  of 
Race,  Cotor.  Natnnal  Origin. 
Handtoap.  and  Age  in  Programs 
arxl  Activities  Receiving  Federal 
Financial  Assistarvx 


3094 


115 


118 


123 


126 


127 


129 


130 


133 


134 


135 


136 


137 


138 


140 


141 


142 


143 


TWe 


Seq. 
No. 


Discriminatton  Complaint  Proce- 
dures for  Servtoe  Menit)ers,  Par- 
ttoipants,  and  Otfter  Beneftoiaries 


EPA 


Pesttokles;  Emergency  Exemptton 
Process  Revistons 

Clean  Water  Act  Definitton  of  Wa- 
ters of  the  United  States 

Transportatton  Conformity  Amend- 
ments: Response  to  March  2, 
1999,  Court  Dedston 

Control  of  Emisstons  of  Air  Pollutton 
from  Nonroad  Diesel  Engines  and 
Fuel 

Preventton  of  Significant  Deteriora- 
tton  (PSD)  arxl  Nonattainment 
New  Source  Review  (NSR):  Rou- 
tine Maintenance.  Repair,  and 
Replacement 

Modiftoattons  to  RCFIA  Rules  Asso- 
ciated With  Solvent-Contaminated 
Shop  Towels  and  Wipes 

Reviston  of  Wastewater  Treatment 
Exempttons  for  Hazardous  Waste 
Mixtures 

NPDES  Permit  Requirements  for 
Muntoipal  Sanitary  and  Combined 
Sewer  Collection  Systems.  Mu- 
nkapal  Satellite  Collectton  Sys- 
tems, Sanitary  Sewer  Overftows, 
and  Peak  Excess  Ftow  Treatment 
Facilities 

Nattonal  Primary  Drinking  Water 
Regulattons:  Long  Term  2  En- 
hanced Surface.  Water  Treatn>ent 
Ruto 

Nattonal  Primary  Drinking  Water 
Regulattons:  Stage  2  Disinfection 
Byproducts  Rule 

Minimizing  Adverse  Environmental 
Impact  from  Cooling  Water  Intake 
Structures  at  Existing  Facilities 
Under  Sectton  316(b)  of  the 
Clean  Water  Act,  Ptiase  3 

Watershed  Ruto:  Total  Maximum 
Daily  Load  (TMDL)  Program  Fle- 
vistons 

Withdrawal  of  Total  Maximum  Daily 
Load  (TMDL)  Program  Revisions 

Control  of  Emissk>ns  of  Air  Pollutkxi 
From  New  Marine  Compresstort- 
Ignitton  Engines  At  or  Above  30 
Liters  per  Cylinder 

Management  of  Cement  Kiln  Dust 
(CKD) 

Standardized  Permit  for  RCRA  Haz- 
ardous Waste  Management  Fa- 
culties 

Office  of  SoKd  Waste  Burden  Re- 
ductton  Project 


144 
145 

146 


147 


148 
3113 


3118 
3122 

3124 


3125 

3133 
3134 

3135 
3140 
3147 
3149 


3157 
3163 

3165 


3167 


3179 


Title 


IMattonal  Primary  Drinking  Water 
Regulattons:  Groundwater  Rule 

Effluent  Guklelines  and  Standards 
for  the  Metal  Products  and  Ma- 
chinery Category.  Pfiases  1  and 
2 

Nattonal  Pollutant  Discharge  Elimi- 
natton  System  Permit  Regulatton 
and  Effluent  Guklelines  arxl 
Starxlards  for  CorKentrated  Ani- 
mal Feeding  Operattor>s  (CAFOs) 

Minimizing  Adverse  Environmental 
Impact  From  Cooling  Water  In- 
take Structures  at  Existing  Facili- 
ties Under  Section  316(b)  of  the 
Clean  Water  Act,  Phase  2 

Cross-Media  Electronic  Reporting 
(ER)  arxj  Recordkeeping  Rule 

Utilizatton  of  Small,  Minority  and 
Women's  Business  Enterprises  in 
Procurement  Under  Assistance 
Agreements 

Privacy  Act  Regulattons 

Persistent,  Bioaccumulative,  and 
Toxto  (PBT)  Pollutants  Strategy 

Nondiscriminatton  on  the  Basis  of 
Race,  Cotor,  Nattonal  Origin, 
Handtoap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Finarxaal  Assistance 

Rewriting  of  EPA  Regulations  Im- 
plementing ttie  Freedom  of  Infor- 
matton Act 

EPA  Agerx:ywkle  Publto  Involve- 
ment Poltoy 

Project  XL  Site-Specific  Rulemaking 
for  NASA  White  Sands  Test  Fa- 
cility Electronic  Reporting  in  Las 
Cruces.  New  Mextoo 

Put>lto  Information  arxl  Confiden- 
tiality Regulations 

Plastic  Parts  arxl  Products  (Surface 
Coating)  NESHAP 

Review  of  Minor  New  Sources  and 
Modifications  in  Indian  Country 

Techntoal  Change  to  Dose  Method- 
otogy  for  40  CFR  Part  190,  Sut>- 
part  B  and  40  CFR  191,  Subpart 
A 

NESHAP:  Lime  Manufacturing 

Electric  Utility  Steam  Generating 
Unit  MACT  Regulation 

Rulemaking  To  Modify  tfie  List  of 
Source  Categories  From  Which 
Fugitive  Emisskxis  Are  Conskl- 
ered  in  Major  Source  Determina- 
tions 

Nattonal  VOC  Emission  Standards 
for  Consumer  Products:  Pro- 
posed Amerxlments 

NESHAP:  Printing  and  Publishing 
Irxlustry;  Amerxlments 
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3181 

3184 
3186 


3187 


3201 


3221 
3223 


3231 

3237 
3245 
3253 


Title 


3289 


3257 

3258 
3263 

3265 
3277 
3287 


Inspection    Maintenance    Program 
Ftequirements  for  Federal  Facili- 
ties;   Amendment    to    ttw    Final 
Rule 
Revising   Regulations   on   Amlsient 

Air  Quality  Monitoring 
Federal    Plan     Requirements    for 
Commercial  and  Industrial  Solid 
Waste    Incineration    Units    Con- 
structed on  or  Before  Novemtjer 
30,  1999 
Revisions  to  Regional  Haze  Rule  to 
Address  Concerns  Raised  by  DC 
Circuit  Regarding  Best  Available 
Retrofit  Technology  (BART) 
Prevention  of  Significant  Deteriora- 
tion   (PSD)    and    Nonattainment 
New     Source     Review     (NSR): 
Clean  Units 
NESHAP:  Fumed  Silica  Production 
Pfiase  I  (FIP)  To  Reduce  the  Re- 
gional Transport  of  Ozone  in  the 
Eastern  United  States 
NESHAP:      Miscellaneous      Metal 
Parts    and     Products     (Surface 
Coating) 
NESHAP:  Rocket  Engine  Test  Fir- 
ing 
NESHAP;  Asphalt/Coal  Tar  Applica- 
tion on  Metal  Pipes 
Prevention  of  Significant  Deteriora- 
tion   (PSD)    and    Nonattainment 
r4ew     Source     Review     (NSR): 
Baseline    Emissions    Determina- 
tion. Actual-to-Future-Actual 
Methodology,   Plantwide  Applica- 
bility 
Federal   Implementation   Plans   for 
Indian  Reservations  in  Idaho,  Or- 
egon and  Washington 
Metal   Fumiture  (Surface  Coating) 

NESHAP 
Amend  Subpan  H  and  I,  40  CFR 
Part  61,  for  Emissions  of  Radio- 
nuclides Ottier  Than  Radon  From 
DOE  Facilities 
Clarification    to    Existing    Part    63 
NESHAP  Delegations'  Provisions- 
Work  PractKes 
Adoptkxi    of   the    Amended    Inter- 
natkxial  NOx  Standard  for  Aircraft 
Engines 
Accidental  Release  Preventton  Re- 
quirements:    Risk     Management 
Programs   Under  tfie   Clean   Air 
Act,  Sectkjn  112(r)(7);  Third  Party 
Audt  Provisions 


Title 


Seq. 
No. 


3292 

3293 

3294 
3295 

3313 

3315 

3326 

3339 

3353 

3354 

3356 
3358 
3359 
3360 

3362 
3364 
3365 

3366 

3367 

3368 

3369 


Accidental  Release  Prevention  Re- 
quirements:    Risk    Management 
Programs   Under  the  Clean   Air 
Act,  Sectwn  112(r)(3);  Revisk)ns 
to  the  List  of  Substances 
Revised    Permit    Revision    Proce- 
dures for  the  Federal  Operating 
Permits  Program 
Federal  Major  New  Source  Review 
(NSR)    Program    for    Nonattain- 
ment Areas 
General     Conformity     Regulatk>ns; 

Revisions 
Revisions   to   Air   Pollution    Emer- 
gency    Episode     Requirements 
(Subpart  H,  40  CFR  Part  51) 
NESHAP;    ShipbuiWing    and    Ship 
Repair  Surface  Coating  —  Resid- 
ual Risk  Standards 
NESHAP:      Halogenated      Solvent 
Cleaning  —  ReskJual  Risk  Stand- 
ards 
Natkxial    Emission    Standards    for 
Coke  Oven  Batteries  —  Residual 
Risk  Standards 
.  Revision  to  l^x  SIP  Call  Emission 
Budgets  for  Connectk;ut,  Massa- 
chusetts and  Rhode  Island 
Environmental  Radiation  Protection 
Standards   for    ttie    Disposal    of 
Low-Activity    Mixed    F»adk>active 
Waste 
Revision  of  the  40  CFR  Part  194 
Waste  Isolatran  Pitot  Plant  Com- 
pliance Criteria 
Acceptability    of    Research    Using 

Human  Subjects 
PestKkles;  Data  Requirements  for 

Conventional  Chemkals 
Pestk:kJes;  Data  Requirements  for 

Antimicrobials 
Pesticides;  Data  Requirements  for 
Biochemk:al  and  Microbial  Prod- 
ucts 
Pestkades;  Procedures  for  the  Reg- 

istratkjn  Review  Program 
Pesticides;    Tolerance    Processing 

Fees 
Plant      Incorporated      Protectants 
(PIPs);     Exemptkxi     for     Those 
Based  on  Viral  Coat  Proteins 
Pestk:kle    Management    and    Dis- 
posal;   Standards    for    Pestkade 
Containers  and  Containment 
PestckJes;       Worker       Protectkxi 
Standard  (WPS);  Gtove  Amend- 
ment 
PestKkles;     Registratkxi     Require- 
ments for  Antimk»x)bial  Pestkade 
Products 
PestKkJe  Tolerance  Reassessment 
Program 


3370 

3371 
3372 


3373 

3374 
3377 

3378 


TM* 


3380 

3381 
3382 
3384 

3385 
3386 

3389 
3390 
3391 
3392 


3393 
3397 
3399 

3401 
3402 


Plant-Incorporated  Protectants  (For- 
merly Plant  Pestkades) 
Rulemakings 
Pestrcide    Management    and    Dis- 
posal 
Plant-Incorporated          Protectants 
(PIPs);  Exemptkxi  for  Those  De-   • 
rived  Through  Genetk:  Engineer- 
ing   From    Sexually    Compatible 
Plants 
Plant      Incorporated      Protectants 
(PIPs);  Exemption  for  PIPs  That 
Act    by    Primarily    Affecting   the 
Plant 
Groundwater  and    Pestk:kle   Man- 

agement  Plan  Rule 
Lead-Based  Paint  Activities;  Train- 
ing and  Certifkation  for  Renova- 
tkxi  and  Renxxleling 
Polychlorinated   Biphenyls   (PCBs); 
Exemptk)ns  From  the  Prohibitkxis 
Against      Manufacturing,      Proc- 
essing, and  Distributkxi  in  Com- 
merce 
Test  Rule;  Certain  Chemcals  on 
the  ATSDR  Priority  List  of  Haz- 
ardous Substances 
Test  Rule;  Devetopmental  and  Re- 
productive Toxicity 
Fdtow-Up  Rules  on  Existing  Chemi- 
cals 
TSCA  Polrcy  Statement  on  Over- 
sight  of   Transgenk:   Organisms 
(Including  Plants) 
Lead;  Management  and  Disposal  of 

Lead-Based  P£unt  Debris 
Lead;  Notifk:ation  Requirements  for 
Lead-Based  Paint  Abatement  Ac- 
tivities and  Training 
Test  Rule;  Generic   Entry  for  ITC 

Related  Testing  Decisions 
Test  Rule;  Hazardous  Air  Pollutants 

(HAPs) 
Test  Rule;  Certain  High  Productkjn 

Volume  (HPV)  Chemnals 
Test  Rule;  In  Vitro  Demnal  Absorp- 
tton  Rate  Testing  of  Certain 
Chemkals  of  Interest  to  the  Oc- 
cupatkmal  Safety  and  Health  Ad- 
ministratkxi 
Acrylamkle  and  N- 

methytoiacrylamkle  Grouts 
TSCA     Inventory     Update     Rule 

Amendnoents 
Chemk»l    Right-to-Know    Initiative; 
High   Productkxi  Volume  (HPV) 
Chemk^als 
Asbestos  Model  Accreditatkxi  Plan 

Reviskxis 
Lead  Fishing  Sinkers;  Response  to 
Citizens   Petitkxi  and   Proposed 
Ban 
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3403 

3404 

3405 

3406 
3407 


3409 
3410 

3411 

3414 


3418 
3419 
3420 


3421 
3427 


3428 
3430 

3432 

3434 


THIe 


Lead-Based  Paint  Activities;  Train- 
ing, Accreditatkxi,  and  Certifi- 
catk>n  Rule  arxj  Model  State  Plan 
Rule  •  Bridges  and  Structures 

Disposal  of  Polychlorinated 
Biphenyls:  Implementatkm  Issues 

Voluntary  ChiMren's  CheoMcal  Eval- 
uatk)n  Program  (VCCEP) 

Test  Rule;  Certain  Metals 

Notkx  of  TSCA  Sectkm  4  Reim- 
bursement Period  and  TSCA 
Sectkm  12(b)  Export  Notificatkx) 
PerkxJ  Sunset  Dates  for  TSCA 
Sectk>n4  Substances 

TRI;  Review  of  Chemwals  on  the 
Original  TRI  List 

TRI;  Responses  to  PetHtons  Re- 
ceived To  Add  or  Delete  or  Mod- 
ify Chemical  Listings  on  the  Toxic 
Release  Inventory 

TRI;  Fteviskxis  to  Vne  Otherwise 
Use  Activity  Exemptk>ns  and  the 
Coal  Extractk>n  Activities  Exemp- 
tkxi 

Addition  of  Toxk:ity  Equivalency 
(TEQ)  Reporting  and  Quantity 
Data  for  Indivklual  Members  of 
ttie  Dk>xin  and  Dioxin-like  Com- 
pounds Category  Under  EPCRA, 
Sectkxi313 

TRI;  Chemnal  Expanskxi;  Finaliza- 
tkxi  of  Deferred  Chemk:als 

TRI;  Pollution  Prevention  Act  Infor- 
matkxi  Requirements 

Land  Disposal  Restrictions;  Notk» 
of  Data  Availatxiity:  Mercury 
Treatability  Studies 

MettKxte  Innovatkxi  Rule 

Reviskxis  for  Transboundary  Ship- 
ments of  Hazardous  Waste  for 
Recovery  Within  ttie  Organization 
for  Ecorramk:  Cooperation  and 
Development 

RCRA  Burden  Reduction  Initiative, 
Phase  2 

Project  XL  SIte-Specifk:  Rulemaking 
for  the  IBM  SemicorxJuctor  Manu- 
facturing Facility  in  Hopewell 
Junctkxi,  New  York 

Revisions  to  the  Comprehensive 
Gukleline  for  Procurement  of 
Products  Containir>g  Recovered 
Materials 

Criteria  for  Classifkation  of  Solid 
Waste  Disposal  Facilities  and 
Practices  and  Criteria  for  Munk:- 
ipal  Solid  Waste  Landfills:-  Dis- 
posal of  Residential  Lead-Based 
Paint  Waste 


3435 


•3439 


3441 

3442 

3443 
3444 


3446 


3447 

3448 
3449 


3450 


3451 
3452 

3453 

3455 
3459 


TWe 


Seq. 
No. 


Munkapal  Solkl  Waste  LandfHI  Lo- 
cation Restrictions  for  Airport 
Safety 

e-Cyding  Pik>t  Project  for  Regkxi  3 
States  (ECOS);  Streamlining 
RCRA  Regulations  To  Encourage 
Reuse,  Recycling,  and  Recovery 
of  Electronk:  Equipment 

Standards  for  the  Management  of 
Coal  Combustion  Wastes  Gen- 
erated by  Commercial  Electric 
Power  Producers 

Starxlanis  for  the  Management  of 
Coal  Combustion  Wastes  —  Non- 
Power  Producers  and  Minefilling 

Hazardous  Waste  Manifest  Regula- 
tion 

Regulation  of  Hazardous  Oil-Bear- 
ing  Secondary  Materials  From 
Petroleum  Refining  Industry  and 
Other  Hazardous  Secondary  Ma- 
terials Processed  in  a  Gasifi- 
cation System 

Listing  Determination  of  Wastes 
Generated  During  the  Manufac- 
ture of  Azo,  Anthraquinone,  and 
Triarytmethane  Dyes  and  Pig- 
ments 

Recycling  of  Cathode  Ray  Tubes 
(CRTs)  arKJ  Mercury-Containing 
Equipment:  Changes  to  Haz- 
ardous Waste  Regulations 

RCRA  Subtitie  C  Financial  Test  Cri- 
teria (Revision) 

Land  Disposal  Restrictions;  Treat- 
ment Standards  for  Spent 
Potiiners  from  Primary  Aluminum 
Reduction  (K088)  and  Regulatory 
Classifk»tkxi  of  K088  Vitrification 
Units 

NESHAPS:  Standards  for  Haz- 
ardous Air  Pollutants  for  Haz- 
ardous Waste  Combustors  — 
Phase  II  Covering  Boilers  and 
Certain  Industrial  Furnaces 

NESHAPS:  Standards  for  Haz- 
ardous Air  Pollutants  for  Haz- 
ardous Waste  Combustors 

Paint  Manufacturing  Wastes  Listing: 
Hazardous    Waste    Management 

'  System:  Identificatkxi  and  Listing 
of  Hazardous  Waste 

Requirements  for  Zinc  Fertilizer 
Made  From  Recycled  Hazardous 
Secondary  Materials 

Oil  Polkjtion  Prevention  Regulation: 
Reviskxis 

Clarification  to  Interim  Standards 
and  Practices  for  All  Appropriate 
Inquiry  Under  CERCLA  and  No- 
tice of  Future  Rulemaking  Action 


3460 


3461 


3466 


3467 
3468 


3469 


3470 


3471 


3474 
3477 

3480 

3481 

3482 

3483 

3485 
3486 
3487 


TMe 


Revise  40  CFR  Part  35  Subpart  O: 
Cooperative  Agreements  and 
Superfund  State  Contracts  for 
Superfund  Response  Actions 

National  Priorities  List  for  Uncon- 
tix)lled  Hazardous  Waste  Sites: 
Proposed  aitd  Final  Rules 

Reviskxis  to  the  National  Oil  and 
Hazardous  Substances  PolkJtion 
Contirtgency  Plan;  Subpart  J 
Product  Schedule  Listing  Re- 
quirements 

Water  Quality  Standards  for  Ala- 
bama— Phase  II 

Test  Procedures  for  the  Analysis  of 
Co-Planar  and  Mono-Ortho-Sub- 
stituted  Polychtorinated  Biphenyls 
(PCBs)  Under  the  Clean  Water 
Act 

Test  Procedures  for  the  Analysis  of 
Mercury  Under  the  Clean  Water 
Act  (Method  245.7) 

Reviskxis  to  Method  Detection  and 
Quantification  for  Use  Under  the 
Clean  Water  Act  and  Safe  Drink- 
ing Water  Act 

Test  Procedures:  New  and  Updated 
Test  Procedures  for  ttw  Analysis 
of  Pollutants  Under  tiie  Clean 
Water  Act  and  Safe  Drinking 
Water  Act 

Ocean  Disdnarges  Criteria  Revi- 
sions 

National  Pollutant  Discharge  Elimi- 
nation System  Permit  Require- 
ments for  Munk:ipai  Wastewater 
Treatment  During  Wet  Weattier 
Conditions 

Test  Procedures  for  Analysis  for  Bi- 
ological Contaminants  urxler 
Clean  Water  Act 

Test  Procedures:  Clean  Water  Act 
and  Safe  Drinking  Water  Act 
Methods  Update 

Test  Procedures  for  ttie  Analysis  of 
Mercury  Under  the  Clean  Water 
Act  (Reviskxis  to  Method  1631) 

Rule  to  Revise  and  to  Ratify  or 
Withdraw  Whole  Effluent  Toxk:ity 
Test  Methods 

Comparison  of  Dredged  Material  to 
Reference  Sediment 

Round  2  Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge 

Modification  to  Competitive  Process 
Used  by  EPA  for  Water  Quality 
Cooperative  Agreements  and 
Wetiand  Program  Devekspment 
Grants 
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Seq. 
Mo. 


3488 


3489 


3490 


TMe 


ISS 


3491 


^  ^^^M 

3492 

fi^H 

3493 

oH 

3494 

3495 


3496 


DE 


1002 


3497 

3498 

3499 
3500 

3501 
3502 

3503 


Revisions    to    Minimizing    Adverse 
Environmental      Impacts      From 
Cooling  Water  Intake  Stmctures 
Under    Section    316(b)    of    ttie 
Ctean  Water  Act  —  Phase  I 
Effluent  Guidelines  and  Standards 
lor  the  Construction  and  Develop- 
ment Industry 
Effluent  Guidelines  and  Standards 
for  the  Pulp,  Paper,  arid  Paper- 
t>oard    Point    Source    Category, 
Dissolving   Kraft   and   Dissolving 
Sulfite  Sutxategories  (Phase  III) 
Effluent  Guidelines  and  Standards 
for  the  Corxientrated  Aquatic  Ani- 
mal Production  Industry 
Effluent  Guidelines  and  Standards 
for  the  Meat  and  Poultry  Products 
Potnl    Source    Category    (Revi- 
sions) 
Water  Quality  Standards  for  Indian 

Country  Waters 
Test  Procedures  for  the  Analysis  of 
Trace  Metals  Under  the  Clean 
Water  Act 
Test  Procedures:  Increased  MettKXl 
Flexibility  for  Test  Procedures  Ap- 
proved for  Clean  Water  Act  Com- 
pHance  Monitoring 
Test      Procedures:      Perfonnance- 
Based      Measurement     System 
(PBMS)   Procedures   and   Guid- 
ance for  Clean  Water  Act  Test 
Procedures 
Test  Procedures  for  the  Analysis  of 
Miscellaneous     Metals,     Anions. 
and  Voiatite  Organics  Under  the 
Clean  Water  Act.  Phase  One 
Test  Procedures  for  tlie  Analysis  of 
Misceteneous     Metals,     Anions, 
and  Volatile  Organics  Under  the 
Clean  Water  Act.  Phase  Two 
Unifonti  National  Discharge  Stand- 
ards for  Vessels  of  the  Armed 
Forces  •  Phase  H 
Streamlining  the  General 

Pretreatment  Regulations  for  Ex- 
isting and  Hem  Sources  o(  Pollu- 
tion 
NPDES     Streamlining     Rute     — 

Round  III 
Clean  Water  State  Revolving  Fund 
Regulation  Revisions  Re:  Use  as 
Matching  Funds 
Effluent  Guideines  and  Standards 
for  the  Iron  and  Steel  Manufac- 
turing Point  Source  Category 
(Revisions) 


UMI 


Seq. 
No. 


3504 


3506 
3513 


3515 

3516 
3517 
3519 


Titte 


Seq. 
No. 


149 


3524 


3525 


3526 


3528 


Effluent  Guidelines  and  Standards 
for  the  Bleached  Papergrade 
Kraft  Sulxategory  of  the  Pulp. 
Paper,  and  Paperboard  Category: 
Certification  in  Lieu  of  Monitoring 
for  Chlorolorm 

Revision  to  Ctean  Water  Act  Regu- 
latory Definition  of  Fill  Material 

Unregulated  Contaminant  Moni- 
toring Regulation:  Analytical 
(Method  for  Aeromonas  &  Na- 
tional Primary  &  Secondary 
Drinking  Water  Regulations:  Ana- 
lytical Methods  for  Chemical  & 
Microbtotogical  Contaminants 

Minor  Revisions  to  the  Public  Notifi- 
cation Rule,  Consumer  Con- 
fidence Report  Rute,  and  Primacy 
Rute 

htational  Primary  Drinking  Water 
Regulations:  Radon 

National  Primary  Drinking  Water 
Regulations:  Akiicarb 

Update  of  State  Underground  Injec- 
tion Control  Programs 


3554 


3560 
3561 


3562 


3563 


EEOC 


Coordination  of  Retiree  Health  Ben- 
efits With  Medk:are  and  State 
Health  Benefits 

Federal  Sector  Equal  Emptoyment 
Opportunity  Complaint  Proc- 
essing 

Federal  Sector  Equal  Emptoyment 
Opportunity 


FEMA 


l4ondiscriminatton  on  the  Basis  of 
Race,  Cotor.  Nattonal  Origin. 
Handicap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
FinarKial  Assistance 

Disaster  Assistance:  Federal  Assist- 
arKe  to  Individuals  arxl  House- 
hokls 


QSA 


Enton»ment  of  Nondiscrimination 
on  the  Basis  of  Handicap  in  Fed- 
eraMy  Assisted  Programs 

Teiecommunicattons  Management 

Disposition  of  Seized  and  Forfeited. 
Voluntarily  Abandoned,  and  Un- 
claimed Personal  Property 

Dispositton  of  Personal  Property 
With  Special  Handling  Require- 
ments 

Personal  Property  Management 


Titte 


3565 

3566 

3567 
3568 

3569 


3571 
3572 
3573 
3574 

3575 
3576 


3577 
3578 

3579 

3580 

3582 
3583 
3584 
3585 
3586 

3587 
3588 
3569 

3590 
3591 
3592 


htondiscriminatton  on  ttie  Basis  of 
Race,  Cotor,  National  Origin, 
Handtoap.  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Financial  AssistarKe 

Federal  Travel  Regulation  (FTR); 
Chapter  304  Payment  of  Travel 
Expenses  From  a  Non-Federal 
Source 

FTR  Interim  Rute  7— Income  Tax 
Reimbursement  Altowance  (ITRA) 

General  Services  Administration  Ac- 
quisition Regulation;  Acquisition 
of  Leasehoto  Interests  in  Fteal 
Property:  Historic  Preference 

Govemrrtentwide  Debarment  and 
Suspenston  (Nonprocurement) 
and  Govemmentwide  Require- 
ments for  Dmg-Free  Wori<place 
(Grants) 

Internet  GOV  Domain 

Real  Property  Poltotes  Update 

Real  Property  Poltoies 

Management  of  Government  Air- 
craft 

tJMor  Vehicte  Managentent 

GSBCA  Rules  of  Procedure  (Stand- 
ard Proceedings  and  Expedited 
Proceedir>gs) 

GSBCA  Rules  of  Procedure  for 
Transportation  Rate  Cases 

GSBCA  Rules  of  Procedure  for 
Travel  and  Retocation  Expenses 
Cases:  GSBCA  Rules  of  Proce- 
dure for  Decisions  Authorized  by 
31  use.  3529 

Federal  Travel  Regulation  (FTR): 
Per  Diem  Ftates  Amendment 

Pricing  Policy  for  Occupancy  in 
GSA  Space 

GSAR;  Tax  Adjustment 

Sate  of  Personal  Property 

Mail  Management 

Clarification  of  HUBZone 

GSAR:  Identification  of  Energy-Effi- 
cient Office  Equipment  and  Sup- 
plies Containing  Recovered  Mate- 
rials or  Other  Environmental  At- 
tributes 
GSAR:    Guidance    on    Electronic 

Funds  Transfer 
Change  in  Consumer  Price  Index 

Minimal  Value  for  Foreign  Gifts 
Federal    Travel    Regutetion    (FTR) 
Amendment.  Connections  and  Ad- 


Federal  Travel  Regulation:  Max- 
imum Per  Diem  Rates 

Federal  Travel  Regutetion  (FTR); 
Maximum  Per  Diem  Rates 

Federal  Travel  Ftegulation:  Max- 
imum Per  Diem  Rates  for  the 
States  of  Ftorida  and  Georgia 
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Titte 

3593 

Federal    Travel    Regulation;    Max- 
imum Per  Diem  Rates 

NASA 

3601 


3606 


3613 

3614 
3615 

3617 

3619 
3621 
3622 
3624 

3625 
3627 


3628 


3630 


3633 


3638 


Nondiscriminatton  on  tfte  Basis  of 
Race,  Cotor.  Nattonal  Origin, 
Handicap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Financial  Assistance 

Inventions  and  Contritxjttons 


NARA 


Expartding    Transfer    Opttons    for 

Electronic  Records 
NARA  Official  Seals 
Implementation  of  0MB  Circular  A- 

110,  Section  36 
Records    Managentent:    Etectirmk: 

Text  Documents 
Debt  Collection 
Records  Disposition 
Mtorographic  Records  Management 
NARA    Fadlities;    Addresses    and 

Hours 
Presidential  Records 
NARA       Regulations:       Technical 

Amendments 


IMLS 


Imptementation  of  ttte  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996 

Nondiscrimination  on  ttte  Basis  of 
Race,  Color,  and  National  Origin 
in  Programs  and  Activities  Re- 
ceiving Federal  Finarx:ial  Assist- 
ance 


NEA 


Nondiscriminatton  on  the  Basis  of 
Race,  Color,  National  Origin, 
Handicap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Financial  Assistsuice 


NEH 


Nondiscrimination  on  ttte  Basis  of 
Race,  Cotor,  National  Origin, 
Handicap,  and  Age  in  Programs 
anti  Activities  Receiving  Federal 
FirteTKial  Assistance 


Seq. 
No. 


3647 

3648 

3656 

3657 
3658 

3659 

3660 
3661 

3662 
3663 
3664 

3665 


3666 


3742 
3743 
3744 

3745 


Titte 


Nondiscriminatton  on  the  Basis  of 
Race,  Cotor.  National  Origin. 
HarKJtoap,  and  Age  in  Programs 
and  Activities  Receiving  Federal 
Finaricial  Assistance 

Antarctic  Meteorites 


OQE 


Office  of  Government  Etfucs  Gift 
Acceptance  Authority  and  Organi- 
zational Update 

Privacy  Act  Rules  of  the  Office  of 
Government  Ethics 

Executive  Branch  Financial  Disck> 
sure.  Qualified  Trusts,  and  Certifi- 
cates of  Divestiture 

Interpretation,  Exemptions,  and 
Waiver  Guidance  Conceming  18 
U.S.C.  208  (Acts  Affecting  a  Per- 
sonal Financial  Interest) 

Standards  of  Ethical  Conduct  for 
Emptoyees  of  the  Executive 
Branch 

Limitations  on  Outside  Earned  In- 
come, Employntent,  and  Affili- 
ations for  Certain  Noncareer  Em- 
ptoyees 

Executive  Agency  Ethics  Training 
Programs 

Post-Emptoyment  Conflict  of  Inter- 
est Restrictions 

Executive  Agency  Supplemental 
Standards  of  Ethtoal  Conduct 
Regulations  Issued  Jointiy  With 
the  Concurrence  of  tf>e  Office  of 
Govemment  Ethics 

Testimony  by  OGE  Emptoyees  arKl 
Production  of  Official  Records  in 
Legal  Proceedings ' 


0MB 


Reviston  of  OMB  Circular  A-127  To 
Implement  the  Federal  Rnandal 
Martegement  Improvement  Act 
(FFMIA)  and  To  Reflect  Updated 
Financial  Manageme  t  Poltotes 


PEACE 


Handtoapped  Discrimination  Prohi- 
bition and  Procedures 

Supplemental  Standards  of  Conduct 
for  Peace  Corps  Employees 

Eligibility  and  Standards  for  Peace 
Corps  Volunteer  Servtoe  Re:  Pro- 
cedures—Appeals 

Volunteer  Discrimination  Complaint 
Procedure 


Seq. 
No. 


3746 
3747 

3748 
3749 

152 

153 
154 

3759 

3762 

3763 

3764 
3766 

3767 

3768 
3769 
3770 
3771 


3772 

3775 

3776 
3788 

3790 
3794 
3796 


Titte 


Responsibilities  and  Ethtoal  Stand- 
ards for  Peace  Corps  Emptoyees 

Inspection  and  Copying  of  Records: 
Rules  for  Compliance  With  Free- 
dom of  Information  Act 

Imptementation  of  ttte  Privacy  Act 
of  1974 

Organization 


RRB 


Appltoation  for  Annuity  or  Lump 
Sum 

Account  Benefits  Ratio 

Requests  for  Reconskteration  and 
Appeals  Within  the  Board 

Employers'  ContritxJtions  and  Con- 
tribution Reports 

ElectixMiic  Filing  of  Applications  and 
Claims  for  Benefits  Under  the 
Railroad  Unemployment  Insur- 
ance Act 

Reduction  and  Non-Payment  of  An- 
nuities by  Reason  of  Work 

Determining  Disability 

Freedom  of  Information  Act  Re- 
quests 

Appendix  1  to  Part  220— Listing  of 
Impairments 

Retirement  Age 

Creditabte  Railroad  Compensation 

Determining  Disability 

Application  for  Annuity  or  Lump 
Sum 


Selective  Service  Regulations 


SEA 


Supplemental  Standards  of  Ethtoal 
Conduct  for  Emptoyees  of  the 
Small  Business  Administratton 

Disclosure  of  Informatton  Regula- 
tions; Subpart  B 

SmaN  Busirtess  Size  Regulations: 
Rutes  of  Procedure  Governing 
Cases  Before  the  Office  of.  Hear- 
ings and  Appeals 

Small  Business  Technotogy  Trans- 
fer Program  Poltoy  Directive 

Administrative  Wage  Garnishment 
artd  Administrative  Offset 

Nondiscrimination  on  the  Basis  of 
Race,  Cotor,  National  Origin, 
Handtoap,  and  Age  in  Programs 
or  Activities  Receiving  Federal  Fi- 
nancial Assistance 
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3797 


3807 


157 

158 

160 

166 

3832 

3871 


3876 


TWe 


GovefnmenMvide  Debarmeni  and 
Suspension  (Nonprocurement) 
and  Govemmentwide  Require- 
ments for  Dnjg-Free  Worlqjiace 
(Grants) 

SmaN  Business  Size  Regulation: 
8(a)  Business  Devetopment/SmaN 
Disadvantaged  Business  Status 
Determinations;  Rules  of  Proce- 
dure Governing  Cases  Before  ttie 
Office  (A  Hearings  and  Appeals 


3878 
3879 
3880 
3881 
3882 

3883 

3884 

3885 


SSA 


Federal  Salary  Offset  (Withholding 
a  Portion  of  a  Federal  Employ- 
ee's Salary  To  Collect  a  Delin- 
quent Debt  Owed  to  the  Social 
Security  Administration)  (721 P) 

Administrative  Wage  Garnishment 
(To  Repay  a  Debt  Owed  to  the 
Social  Security  Administration) 
(724P) 

Claimant  Identification  Pilot  Protects 
(937P) 

New  Disability  Claims  Process- 
Roles  of  State  Agency  (81 6F) 

Filing  Claims  Under  the  Federal 
Tort  Claims  Act  and  the  Military 
Personnel  and  Civilian  Employ- 
ees Claims  Act  (785P) 

Dedicated  Accounts  and  Installment 
Payments  for  Certain  Past  Due 
SSI  Benefits  (622F) 


TVA 


Nondiscrimination  in  Federally  As- 
sisted Programs  of  TVA —  Effec- 
tuation of  Trtle  VI  of  the  Civil 
Rights  Act  of  1964 


FAR 


FAR  Case  1999-024,  Preference  for 
U.S. -Flag  Vessels 

FAR  Case  2000-306,  Caribbean 
Basin  Country  End  Products 

FAR  Case  2002-009,  Trade  Agree- 
ments Thresholds 

FAR  Case  1989-093.  Implementa- 
tion of  the  Anti-Lobbying  Statute 

FAR  Case  1991-078,  Small  Busi- 
ness Subcontracting  Reporting 

FAR  Case  1994-753,  Travel  Costs 

FAR  Case  1995-013,  Government 
Property 

FAR  Case  1997-304,  Electronic 
Commerce  in  Federal  Procure- 
ment 


3886 
3887 
3888 

3889 
3890 
3891 
3892 

3893 


Title 


Seq. 
No. 


3894 
3895 
3896 

3897 

3896 
3899 

3900 

3901 
3902 

3903 
3904 
3905 
3906 
3907 

3906 


FAR  Case  1999-025,  Cost  Account- 
ing Standards  Administration 
FAR    Case    2000-007,    Financing 

Policies 
FAR  Case  2000-302,  Veterans  En- 
treprerwurship   arxl   Small   Busi- 
ness Development  Act  of  1999 
FAR    Case    2000-304,    Electronic 

Signatures 
FAR  Case   1998-018,  Tradenrwrtcs 

for  Government  Products 
FAR  Case   1999-400,  Geographic 

Use  of  the  Term  "United  States" 
FAR     Case     2000-013,     Contract 
Types  for  Commercial  Item  Ac- 
quisitions 
FAR  Case  2001-016,  E.O.   13202, 
Preservation  of  Open  Competition 
arxl   GovemrT>ent   Neutrality   To- 
wards  Government   Contractors' 
Labor  Relations  on  Federal  and 
Federally    Funded    Constmction 
Projects 
FAR  Case  2000-608,  New  Consoli- 
dated Form  for  Selection  of  Archi- 
tect-Engineer Contractors 
FAR  Case  2000-308,  Prompt  Pay- 
ment Under  Cost-Reimbursement 
Contracts  for  Services 
FAR  Case  2000-011,  Revisions  to 
Provisions/Clauses  to  Accommo- 
dated Sealed  Bidding  and  Sim- 
plified Procedures  in  Commercial 
Item  Acquisitions 
FAR  Case  2001-005,  Notification  of 
Overpayment,  Contract  Financing 
Payments 
FAR   Case    1998-020,    Hazardous 

Material  Safety  Data 
FAR  Case  2001-006.  Progress  Pay- 
ment Requests  Under  Indefinite- 
Delivery  Contracts 
FAR    Case    2001-030,    Electronic 
Listing  of  Acquisition  Vehicles  for 
Use  by  More  Than  One  Agency 
FAR  Case  2001-029,  Miscellaneous 

Cost  Principles 
FAR     Case     2000-009,     Contract 
Terms  and  Conditions  Required 
To  Implement  Statute  or  Execu- 
tive Orders — Commercial  Items 
FAR    Case    2001-015,    Prohibited 

Sources 
FAR  Case  2001-008,  Compensa- 
tion Cost  Principle 
FAR  Case  2001-021,  Training  and 

Education  Cost  Principle 
FAR     Case     2000^16,     Federal, 

Stale,  and  Local  Taxes 
FAR   Case   2002-003,    Temporary 
Emergency  Procurement  Autfwr- 
ity 
FAR  Case  2001-024.  Selling  Cost 
Principle 


3909 

3910 

3911 

3912 
3913 
3914 
3915 

3916 

3917 
3918 

3919 

3920 


TMe 


3977 


3980 


FAR  Case  2000-005,  Leadership  in 
Environmental  Management  (Ex- 
ecutive Order  13148) 

FAR  Case  2001-035.  Past  Perfonn- 
ance  Evaluation  of  Federal  Prison 
Industries  Contracts 

FAR  Case  2002-001,  Economic 
Planning.  Employee  Morale,  and 
Travel  Costs  Prirwiples 

FAR  Case  1997-032,  Relocation 
Costs 

FAR  Case  1999-303,  Task  Order 
and  Delivery  Order  Contracts 

FAR  Case  1999-616,  Balance  of 
Payments  Program 

FAR  Case  2000-401,  Definitions  of 
Applied  Research  and  Develop- 
ment 

FAR  Case  1999-614,  Federal  Sup- 
ply Schedule  Order  Disputes  and 
Incidental  Items 

FAR  Case  2000-307,  Preference  for 
Performance-Based  Contracting 

FAR  Case  2000-406,  Definition  of 
"Claim"  and  Temis  Relating  to 
Termination 

FAR  Case  2001-012,  Payments 
Under  Fixed-Price  Construction 
Contracts 

FAR  Case  2001-002,  European 
Union  Trade  Sanctions 


3981 


3996 
3997 

3999 
4005 


4006 


FCC 


Implementation  of  Section  255  and 
Section  251(a)(2)  of  the  Tele- 
communications Act  of  1996;  Ac- 
cess to  Telecommunications 
Services  Equipment  and  Cus- 
tomer Premise  Equipment  for 
Persons  With  Disabilities 

Establishment  of  Rules  Governing 
Procedures  To  Be  Followed 
When  Infomial  Complaints  Are 
FHed  by  Consumers  Against  Enti- 
ties Regulated  by  the  Commis- 
sion 

In  the  Matter  of  Amendment  of  Part 
73,  Subpart  G,  of  the  Commis- 
sion's Rules  Regarding  the  Emer- 
gency Alert  System 

Reallocation  of  27  MHz  Spectmm 

Revisions  to  Broadcast  Auxiliary 
Service  Rules 

Amateur  Radio  Service  Rules 

Streamlining  the  Commission's 
Rules  and  Regulations  for  Sat- 
ellite Application  and  Licensing 
Procedures;  IB  Docket  1^.  95- 
117 

Satellite  CommunKatk)n»  —  NGSO 
Mobile  Satellite  Sennce;  CC 
Docket  No.  92-166 
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4007 


4010 


4012 


Title 


4014 


Establishing  Rules  arKl  Polk:ies  for 
ttie  Use  of  Spectrum  for  Mobile 
Satellite  Service  in  Vne  L-Band;  IB 
Docket  No.  96-132 

AmerKJment  of  Pdrcy  To  Alkiw 
Non-U.S.  Ucensed  Space  Sta- 
tions To  Provide  Sen/k:e  in  the 
United  States;  IB  Docket  No.  96- 
111;  CC  Docket  No.  93-23 

Establishment  of  Polkaes  and  Serv- 
ice Rules  for  the  Mobile  Satellite 
ServKe  in  the  2  GHz  9and;  IB 
Docket  No.  99-81 


4032 


4060 


Title 


1998  Biennial  Regulatory  Review  — 
Review  of  Accounts  Settlement  in 
Maritime  Mobile  &Maritime  Mo- 
bile-Satellite Radk)  Sen^k»s  and 
WIttKlrawal  of  tfie  Commission  as 
Accounting  Authority,  j  Doc  Uo. 
98-96 

Filing  of  Televiskxi  Network  Affili- 
atk)n  Contracts  (MM  Docket  No. 
95-40) 

Resale  and  Roaming  Obligatkxis 
Pertaining  to  Commercial  Mobile 
Radk)  Servk»s 


Seq. 
No. 


4078 


4095 


4096 


4135 

4137 
4148 


Title 


Transfer  of  the  3650  Through  3700 
MHz  Band  From  Federal  Govern- 
ment Use 

Imptementatkxi  of  tfie  Local  Com- 
petition Provisions  of  ttie  Tele- 
communications Act  of  1 996 

Enhanced  91 1  Sennces  for  Wireline 


FERC 


Hydroelectric  Ucensing  Regulations 

Under  the  Federal  PoWer  Act 
Electronk:  Filing  of  Documents 
Electroruc  Service  of  Documents 


E.  INDEX  TO  ENTRIES  THAT  MAY  HAVE  FEDERALISM  IMPLICATIONS 

Executive  Order  13132  entitled  "Federalism"  (August  4,  1999,  64  FR  43255)  directs  agencies  to  have 
an  accountable  process  to  ensure  meaningful  and  timely  input  by  State  and  local  officials  in  the  development 
of  regulatory  policies  that  have  "federalism  implications."  This  term  refers  to  actions  "that  have  substantial 
direct  effects  on  the  States,  on  the  relationship  between  the  national  government  and  the  States,  or  on 
the  distribution  of  power  and  responsibilities  among  the  various  levels  of  government."  As  part  of  this 
effort,  agencies,  other  than  independent  regulatory  agencies,  include  in  their  submissions  for  the  Unified 
Agenda  information  on  whether  their  regulatory  actions  have  federalism  implications 

The  following  index  lists  the  regulatory  actions  in  this  publication  that  agencies  believe  may  have 
federalism  implications.  The  Sequence  Number  (Seq.  No.)  of  the  entry  identifies  the  location  of  the  entry 
in  this  edition.  For  further  information,  see  the  Regulatory  Information  Service  Center's  Introduction  to 
the  Unified  Agenda  in  part  n  of  this  issue. 


Seq. 
No. 


13 


173 


189 


352 


429 


46 


47 


58 


920 


922 


Title 


USOA 


Livestock  Mandatory  Reporting 
Program — Lamb  Amendment 
(LS-01-08) 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  (WIC):  Revisions  in  tfie 
WIC  Food  Packages 

Chikl  and  Adult  Care  Food  Pro- 
gram: Improving  Management 
and  Program  Integrity 

National  Organk:  Program:  Add 
Standards  for  Mushroom, 
Apknilture,  Greenhouse,  aixi  Hy- 
droporw:  Productkxi  Systems  arvl 
the  Handling  of  Honey  (TM-01- 
09) 

Natk>nal  Organk:  Program, 
Amendment  to  the  Natk)nal  List 
of  Alk>wed  and  Prohit)ited  Sub- 
stances 

ChiM  and  Adult  Care  Food  Pro- 
gram: Implementing  Legislative 
Reforms  To  Strengttien  Program 
Integrity 

Forest  Land  Enhancement  Pro- 
gram .^ 


HHS 


Natk)r)al  Standard  for  Identifiers  of 
Health  Plans  (CMS-6017-P) 

Health  Insurarwe  Reform:  Claims 
Attachments  Stsmdards  (CMS- 
0050-P) 

Health  InsurarKe  Reform:  Stand- 
ard Unk]ue  Health  Care  Provkler 
klentifier  (CMS-0045-F) 

Modifnatkxis  to  Standards  for  Pri- 
vacy of  IndivkJually  Identifiable 
Health  Informatkxi 

Seduskm  and  Restraint  for  Norv 
Medttal  Resklential  Fadiities 


Seq. 
No. 


970 


971 


1050 


1051 


1065 


1090 


79 


82 

1800 
1827 

1860 


Title 


Eligit>ility  Determination  for  Donors 
of  Human  Cells,  Tissues^  and 
Cellular  and  Tissue-Based  Prod- 
ucts (HCT/Ps) 

Current  Good  Tissue  Practk:e  for 
Manufacturers  of  Human  Cells, 
Tissues,  and  Cellular  and  Tissue- 
Based  Products  (HCT/Ps);  In- 
spectk)n  and  Enforcement 

External  Quality  Review  of  Med- 
caid  Managed  Care  Organiza- 
tions (CMS-2015-F) 

Reporting  Outcome  and  Assess- 
ment Infonmatkyi  Set  (OASIS) 
Data  as  Part  of  the  Conditions  of 
Partkapation  for  Honw  Health 
Agencies  (CMS-3006-IFC) 

ModifKatkms  to  the  State  Chil- 
dren's Health  Insurance  Program 
(CMS-2006-F) 

Natk)nal  Standard  Emptoyer  Iden- 
tifier (CMS-0047-F) 


DOJ 


Nondiscriminatk>n  on  the  Basis  of 
Disat>ility  in  State  arxJ  Local  Gov- 
ernment Sennces  (Section  610 
Review) 


DOL 


Defining  and  Delimiting  the  Term 
"Any  Emptoyee  Emptoyed  in  a 
Bona  Fkle  Executive,  Administra- 
tive, or  Professkxial  Capacity" 
(ESA/W-H) 

Definitk>n  of  Collective  Bargaining 
Agreement  (ERISA  Sectkxi  3(40)) 

Air  Quality,  Chenmcal  Substances, 
and  Respiratory  Protectkxi  Starxl- 
ards 

Occupatkxial  Exposure  to  Tuber- 


Seq. 


1869 

107 

21S6 
2223 
2375 
2384 
2395 
2417 


2504 
2971 


133 


134 


Title 


Injury  and  Illness  Preventk>n 


DOT 


Hours  of  Sen/Ke  of  Drivers;  Driver 
Rest  and  Sleep  for  Safe  Oper- 
atkMis  (Rulemaking  Resultiflg 
From  a  Section  610  Review) 

Railroad-Highway  Crossing 

Projects 

Federal  Motor  Carrier  Safety  Reg- 
ulatk>ns;  Zero-Base  Reviskxi 

Whistle  Bans  at  Highway-Rail 
Grade  Crossings 

Local  Rail  Freight  Assistance  to 
States 

State  Safety  Oversight;  Rail  Fixed 
GukJeway  Systems 

Applcability  of  the  Hazardous  Ma- 
terials RegulatkMis  to  Loading, 
Unk>ading,  and  Storage 


TREAS 


Rules  and  Procedures  for  EffKient 
Federal-State  Funds  Transfers 

Alternative  Mortgage  Transactkm 
Parity  Act;  Preemptkjn 


EPA 


NPOES  Permit  Requirements  for 
Municipal  Sanitary  and  Combined 
Sewer  Collectkyi  Systems,  Mu- 
ncipal  Satellite  Collectkxi  Sys- 
tems, Sanitary  Sewer  Overftows, 
and  Peak  Excess  Fkjw  Treatment 
Facilities 

Natkxial  Primary  Drinking  Water 
Regulatkxts:  Long  Term  2  En- 
hanced Surface  Water  Treatment 
Rule 
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Seq. 
No 


135 

144 
3223 


Trtte 


Seq. 
No. 


National  Primary  Drinking  Water 
Regulations:  Stage  2  Disinfection 
Byproducts  Rule 

National  Primary  Drinking  Water 
Regulatkxis:  Groundwater  Rule 

Phase  I  (FIP)  To  Reduce  the  Re- 
gional Transport  of  Ozone  in  the 
Eastern  United  States 


3516 


3546 


Seq. 
No. 


National   Primary   Drinking   Water 
Regulations:  Radon 


4218 


FEMA 


Title 


NCUA 


Prompt  Conrective  Actton 


Disaster    Assistance     Definitkjns; 
Statutory  Change 


F.  SUBJECT  INDEX  TO  THE  UNIRED  AGENDA 


Seq.  No. 


Accidents: 
See  Safety 

Accountants: 
Debarment  and  suspension 2594,  2603 

Accounting: 

Annual  accounting  period 2940 

Audit  requirements  for  grants  and  contracts 1833 

Audits  of  State  and  local  governments  and  nonprofit 

institutions 1832.  2997 

Change  in  method  definition.. a. 2889 

Cost  accounting  standards 3695.  3886 

DEA 1592 

Delay  rental  payments , 2791 

Disclosure  requirements  related  to'  derivative  financial  and 

commodity  instruments 4347 

DOI  cost  recovery ...1503,  1504 

FCC  cost  allocation  and  accounting  rules 4111,  41.14 

FMS  claims 2491,  2496 

Foreign  exchange  operations 2495 

Funds  transfers  to  State  governments 2504 

International  accounting  standards ., 4350 

Local  exchange  carrier  requirements 4105,  4115 

Maritime  mobile  radio  services 4014 

Mark-to-market  accounting 2777,  2783 

Post-retirement  benefit  plan  costs 3667 

Requirements  for  RUS  Telecommunications  borrowers 455 

Revision  of  OMB  Circular  A-127 3666 

Third-party  contracts „ 2789 

Unified  Partnership  Audit  Procedures 2937 

Acquisition  regulations: 
See  Government  procurement 

Additives:  .  , 

See  Food  additives 
Fuel  additives 

Administrative  practice  and  procedure: 
See  also  Claims 

Environmental  impact  statements 
Equal  access  to  justice 
Freedom  of  information 
Privacy 
ATF  delegation  of  authority. ..2562,  2570,  2575,  2582,  2586,  2588, 

2591.  2593 

CNCS 3096 

Customs 2662 

DOI 1231.  1443 

DOT 1926,  1954,  2188,  2440 

EPA 3138,  3371 

FCC -.4002 


FDA.; 
FTC.. 
FWS. 


...969 
.4193 
.1240 


Hearing  and  appeal  procedures: 

Aviation  economic  proceedings 1924 

BLM 1517 

CNCS „ 3094 

DOI 1230,1234,1492 

Medicare  enrollment 1047 

Nice 1..4225,  4226 

OGE 3657 

OHA 1228 

OPM 3680 

Peace  Corps „ 3744 

Public  lands  cases 1227 


Seq.  No. 

Administrative  practice  and  procedure — Continued 
Hearing  and  appeal  procedures — Continued 

VA „ 3041.  3042,  3043.  3052,  3073,  3074 

HHS „ 928 


HUD. 
INS... 
IRS.... 
OPM. 


1142 

1669 

.2736,  2741.  2779 
3888 


RRB 


.154 


SBA „ 3788,3807 

Treasury  Department 2594.  2687 


OTS 2987 

Peace  Corps „ 3745.3749 

Registration  of  drug  producers 931 

Rulemaking: 

DOT 1922,1960 

GSA 3561,  3583 

KS 2685 

NRC...... 4283 

SSA ISO 

USDA 378 

USDA 301,  302,  309,  353.  362 

VA ....„ 2997.3039 

Advertising:  • 

Air  carriers,  prices 1050 

Alcoholic  beverages 2551 

Credit  imions .4210 

Home  insulation 4105 

Investment  companies .....4317 

Organic  claims  for  alcoholic  beverages 2553 

Smokeless  tobacco  health  warnings 4194 

Television 4033 

Unfair  or  deceptive  practices 4200 

Affirmative  action  plans: 

See  Equal  employment  opportimity 
Aged: 
See  also  Medicaid 
Medicare 

Public  assistance  programs 
Supplemental  Security  Income  (SSI) 

AOA  rules  revisions .....1125 

Designated  public  housing 1204 

Foster  Grandparent  Program .-. „ 3104 

National  Senior  Service  Corps 3102 

Nondiscrimination: 

CNCS 3103 

Department  of  State 1888 

DOD „ 754 

EXDL _ 85.1831 

DOT... ". 1945 

EEOC 3523 

GSA 3555 

HHS „ 1874 

HUD „ 1184 

NEA ~ 3833 

NEH _ 3638 

NRC .V „ 4240 

NSF : - 3647 

SSA '. 3817 

USAID 3081 

Senior  Farmers'  Market  Nutrition  Program 338 

Agricultural  commodities: 
See  also  Commodity  futures 
Crop  insurance 
Fruits 
Grains 

Marketing  quotas 
Price  support  programs 
Vegetables 

Acreage  determination  for  skip-row  cotton 214 

Apple  market  loss  payment  program „ 234.  238 
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75739 


397 

397,  401.  549 


..266 
..282 


Seq.  No. 

Agricultural  commodities— Continued 

Cargo  preference  regulations ^*^^ 

CCC  Export  Credit  Guarantee  Program *00 

Cotton..". !«»■  «2.  194.  196 

Crop  disaster  assistance - 228 

Emerging  markets  program 

gS'::::::;::::::::::::::::: 3.3.3».3« 

Kamal  bunt  compensation *'" 

Mark-to-market  accounting 2783 

National  Commodity  Processing  Program 357 

National  Organic  Program 173.  174. 189.  2553 

inn 
Nursery  crops • ^"" 

Nursery  stock  importation ". — **" 

Ocean  freight  claims • 210 

Organic  producers'  exemption  from  paying 

assessments *'" 

Peanut  program *^^'  2^ 

Perishable  Agricultural  Commodities  Act... 1*1 

Plant  Variety  Protection  Services 1*2 

Quality  Services  Verification  Program - !■• 

Specialty  crops ^^ 

Tobacco: 

Burley 217 

Flue-cured 187.  218.  236.  240 

Loss  assistance  program 230 

Mandatory  grading 1** 

Marketing  quotas 212.  216.  217.  218.  230 

Price  support  program - 216.  217.  218 

Trade  options " ^®^* 

U.S.  Warehouse  Act  of  2000 - 232 

Warehouses  for  CCC  storage  contracts 204 

Wheat  gluten  and  wheat  starch  products - 398 

Agricultural  research:  / 

Animal  embryos  and  semen • 

Funding  requirements • 

Matching  fund  requirements  at  Land-Grant 

Institutions 280 

Non-formula  grant  program  administration 283 

Agriculture: 
See  a7so  Agricultxiral  commodities 
Agricultural  research 
Food  assistance  programs 
Foods 

Forests  and  forest  products 
Irrigation 

Pesticides  and  pests 
Rural  areas 

Administrative  regulations •301.  309 

Agricultural  Management  Assistance  Program 473 

Allocation  of  funds 

Bees,  beekeeping  byproducts,  and  beekeeping 

equipment 

Conservation  security  program ~. 

Debarment  and  suspension  regulation 433 

Drug-&«e  workplace  regulation - *33 

Effluent  guidelines  for  aquaculture  industry 3491 

Emergency  Conservation  Program 207.  208 

Emergency  Watershed  Protection  Program 471 

Environmental  Quality  Incentives  Program >....„.«.. — .......472 

Farm  and  ranch  land  protection  program — ..........475 

Farm  Bill  of  2002: 

Acreage  reporting 222 

Apple  Market  Loss  Assistance  Payment  Program 243 

Assistance  for  livestock  producers - 221 

Bioenergy  program - 225 

Business  and  Industry  Guaranteed  Loan  Program 446,  447 

Conservation  Reserve  Program 202 

Direct  and  counter-cychcsJ  payments „.........220 

EquiUbie  relief 223 

Flue-cured  tobacco  reserve  stock  level  revision 240 

General  credit  provisions -203 

Income  limits ...........................2*«» 

Loan  eligibility  with  prior  debt  forgiveness JOl 


...443 

...248 
...474 


Seq.  No. 

Agriculture — Continued 
Farm  Bill  of  2002— Continued 

Loan  regulations 238 

Payment  limits 241 

Peanut  market  quota  program  termination 240 

Rural  Business  Enterprise  Grant  program 445 

Rural  Business  Opportunity  Grants 4*9 

Sea  grass  and  sea  oats  eligibility  for  the  Non-tasured 

Disaster  Assistance  Program 242 

Sugar  Program • 239 

Tree  assistance  program ~ - 224 

Farm  Loan  Program 211 

Farm  Service  Agency: 

Annual  analysis  requirements  for  lenders 213 

Disaster  set-aside  program • 215 

Guaranteed  loan  limits ••.• •• 235 

Guaranteed  loss  payments y ' ^^^ 

Interest  assistance  program - • • 209 

Minor  farm  loan  program • •• 219 

Outreach  and  assistance  for  disadvantaged  farmers  and 

ranchers ^^^ 

Primary  loan  servicing 215 

Regulatory  streamlining  of  direct  farm  loan 

programs *^ 

Rescheduling  guaranteed  loans  with  balloon 

payments 213 

Subordination  requirements 213 

Foreign  Agricultural  Service: 

Freedom  of  Information  Act 402 

Funding  requirements  for  extension  activities  at  Land-Grant 

Institutions 280.  281 

Hog  imports  from  Europe 257 

Horse  breeder  loans • 233 

Horse  protection  requirements - • 269 

Nonimmigrant  ahen  workers 1794, 1795 

Nonprocurement  regulations 434 

Pseudorabies  in  swine 270 

State  mediation  programs 227 

Technical  assistance  and  training , 288 

Third-party  vendor  assistance "••"- 477 

Worker  protection  standards 3367 

AIDS: 
NW  AIDS  Research  Loan  Repayment  Program 989 

Air  carriers: 
See  also  Air  rates  and  fares 

Charter  flights 
Advance  notice  requirements  for  landings  and  arrivals  of 

aircraft  frtim  foreign  areas 2627 

Airport  certification - 1** 

Aviation  data  requirements 1017 

Aviation  exemption  procedures 1047 

Baggage  liability 1948 

Compensation  procedures 1055 

Competitiveness ~ 102.  1936 

Computer  Assisted  Passenger  Screening  (CAPS) 

system 2006 

Computer  reservations  system 102 

Delays  and  cancellations - 2456 

Direct  flight,  definition 1021 

Disability  related  complaints ~ 1034 

Discrimination  complaints ~ — 1858 

Fees  charged  by  airports 2007 

Flight  diversions  within  metropolitan  areas - 1046 

Hazardous  materials  transportation: 

Emergency  telephone  number  requirements 2421 

International  standards » 2410 

Incidents  involving  animals , 2127 

Income  source  rules - 2888 

Interstate  authority • ~ 1036 

Noise  certification  standards 2107.  2152 

Overt)ocking  of  flights 1023 

Passenger  facility  charge  rule • 2066 

Passengers: 
Airline  counter  notices - 1040 


Seq.  No. 

Air  carriers — Continued 
Passengers — Continued 

Aliens  with  fraudulent  docimients w 1663 

Ground  travel  expense  when  diverted 1946 

Manifest  information 80. 1610, 1940,  2649 

Nondiscrimination „ „ 1918,  1925.  1945 

Oxygen  use 1939 

Passenger  Name  Record  information 2653 

Passenger  Origin-Destination  Survey 2455 

Security  service  fee 1968 

Price  advertising 1950 

Re-use  of  air  waybill  number  on  air  cargo  manifest 2670 

Seats,  crashworthiness  standards ;. 2047 

Security  infrastructure  fees 1969 

Security  measures .-. 2142 

Traffic  Reporting  System 2458 

Universal  child  seats 2343 

Air  fares: 

See  Air  rates  and  fares 
Air  pollution  control: 
See  also  Motor  vehicle  pollution 

Accidental  release  prevention .^. .....3288,  3289 

Acid  Rain  Program -. , 3282 

Air  quality  modeling 3226 

Air  quality  resources: 

Class  I  area  designations 3299 

Air  quality  standards 3150,  3321,  3323 

Alternative  method  approvals 3192.  3272 

Ambient  air  quality  monitoring 3184.  3278 

Asphalt  rooflng  and  processing ; 3232 

Best  available  retrofit  technology 3187 

Boilers 121 

Carbon  monoxide 3321 

Chemicals ......117.  3229.  3230 

Chlorofluorocarbons  (CFCs) „ 975 

Chromium  emissions 3233,  3296 

Clean  Air  Act 123,  3180.  3218.  3240.  3241.  3287.  3294,  3345' 

Clean  fuels  formula  grant  program „ 2398 

Clean  unit  designation 3201 

Combustion  turt>ines 3281 

Continuous  parameter  monitoring  systems 3193 

Copper  smelters 3333 

Delisting  hazardous  pollutants 3180 

Electric  arc  furnace 3169 

Electric  utility  steam  generating  unit  MACT 

regulation „ 3163 

Emergency  episode  requirements 3295 

Emission  control  diagnostic  systems 3190.  3217 

Emissions  monitoring  program 3145.  3193.  3274.  3300.  3320, 

3344 

Emissions  reporting 3330 

Emissions  standards: 

Aircraft  engines 3277 

Cellulose  production 3340 

Coke  ovens 3147,  3219,  3326 

Compliance  certification  requirements 3275,  3279 

Heavy-duty  diesel  engines  and  vehicles 3328 

Highway  motorcycles 124 

Hydrogen  fluoride  production J147 

Municipal  landfills „ ..3244 

Navajo  generating  station 3208,  3209 

New  marine  engines 140,  3147 

New  motor  vehicles 3285 

Nonroad  diesel  engines  and  fuel /.. 126 

Nonroad  spark-ignition  engines _...... 3214 

Permit  requirements 3147 

Potential  to  emit 3297 

Radionuclides ,...; 3263 

Semiconductor  facilities 3147.  3234 

Spark  ignition  marine  vessels 124 

VOC  standards .'. 3167,  3286 

Emissions  trades „ ...„ 3146 

Essential  uses 975 

Fabric  pnnting.  coating  and  dyeing  industry 3235 


Seq.  No. 

Air  pollution  control — Continued 

Fuels  and  fuel  additives 3197,  3284.  3290.  3325.  3346.  3352 

Fugitive  emissions 3165 

Gas  turbines „ 3152 

Gasoline  anti-dumping  program 3105.  3202.  3213 

General  provisions  amendments 3334 

Halons 3185 

Hazardous  air  pollutants.... 119.  120,  121.  3140.  3152.  3154.  3157, 
3161,  3180,  3183.  3228.  3229.  3230.  3230.  3231.  3232. 
3233.  3236.  3237.  3238.  3242,  3244.  3258,  3335,  3336. 

3338.  3340.  3390 

Hazardous  waste  combustion  facilities 3450 

HCFC  allowance  distribution  system 3220 

Indian  reservations  in  Idaho,  Oregon,  and 

Washington 3257 

Inspection/maintenance  programs i 3143,  3181 

Internal  combustion  engines 120 

Iron  and  steel  industry 3153,  3227 

Lime  manufacturing  industry 3157 

MACT  standards 3163,  3234.  3236,  3238,  3244,  3340 

Metal  parts  and  products  coating  industry 3158,  3337 

Methyl  bromide „ 3259 

Mobile  sources ....3271,  3276 

Motor  Vehicle  and  Engine  Compliance  Fee  Program.. 3215 

Mimicipal  landfills 3244 

Municipal  waste  combustion  units .3267 

NESHAP: 

Aerospace  manufacturing  and  rework  facilities 3319 

Aluminum  production  industry 3252 

Asphalt/coal  tar  application 3245 

Benzene  waste  operations 3273 

Brick  manufacturing , .3194 

Carbon  black 3341 

Cellulose  production „ ., 3340 

Ceramics 3281 

Chlorine  production ; '. 3249 

Chromium  electroplating 3210 

Chromium  emissions 3296 

Clay  products  manufacturing 3194,  3260 

Control  technology  determinations  for  major  sources 3173 

Delegations'  provisions ; 3265 

Elastomers 3161.  3306 

Engine  Test  Facilities 3262 

Ethylene  oxide  for  sterilization  facilities ., 3304 

Fabric  printing,  coating  and  dyeing  industry 3235 

Friction  products  manufacturing  industry 3246 

Fumed  silica  production  .._ 3221 

Gasolinp  distribution  facilities 3189.  3305 

General  provisions 3173,  3206 

Halogenated  solvent  cleaning 3315 

Hazardous  Organic  NESHAP ; 3171,  3308 

Hazardous  waste  combustors 3451 

Hydrochloric  acid  production 3222 

Industrial  process  cooling  towers 3310 

Large  appliance  surface  coating 3336 

Lead  smelting 3312 

Leather  tanning „ „ 3338 

MACT  amendments 3340 

Magnetic  tape  manufacturing 3316 

Marine  t.ink  vessel  loading  operations 3311 

Metal  fumitiu-e  surface  coating 3258 

Metal  parts  and  products  coating  industry 3158,  3231,  3337 

Metal  pipes 3245 

Natural  gas  production 3162 

Non-metallic  minerals j>roces8ilig 3160 

Oil  production 3162 

Organic  liquids 3238 

Paper  and  other  web  coating 3242 

Perchlbroethylene  dry  cleaning  facilities 3302 

Pesticide  active  ingredient  production 3266.  3350 

Petroleum  refineries „._ ,.3172,  3318 

Plastic  parts  and  products 3140 

Pollution  prevention  alternative  compliance 3206 

Polymers  and  resins 3306,  3307,  3309 
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S«).  No. 


.3247 
.3342 


Air  pollution  control — Continued 
NESHAP— Continued 
Poiyurethane  foam  production „...„.„....-....».......-. 

Polyvinyl  chloride  production — « 

Portland  cement  manufacturing  industry 3191,  3270 

Predictive  emission  monitoring 3148 

Primary  aluminum  reduction  plants 3250 

Printing  and  publishing  industry — 3179,  3317 

Publicly  owned  treatment  works ~ 3248 

Pulp  and  paper  production 3327 

Revision  of  .rea  source  category  list 3170 

Shipbuilding  and  ship  repair  surface  coating 3313 

Site  remediation - ^^^ 

Solvent  extraction  for  vegetable  oil  production 3303,  3348 

Source  categories - 3173,  3206 

Synthetic  organic  chemicals ~ 3308 

Taconite  iron  ore  processing 3168 

Thermoplastics - 3161,3309 

Wet-formed  fiberglass  mat  production  — 3331 

New  source  performance  standards 3169,  3298 

New  source  review 127.  3182,  3201,  3253 

New  stationary  sources ~ 3147 

Nitrogen  oxides 3200.  3282,  3344,  3463 

Non-metallic  minerals  processing 3160 

Opacity  measurement  of  emissions 3145,  3291 

Operating  permits 3204,  3256.  3292.  3351 

Ozone  and  ozone  precursors: 

Emission  budgets 3339 

National  ambient  air  quality  standards 125.  3293 

Protection  of  stratospheric  ozone 3164,  3185.  3185.  3198. 

3203,  3205.  3220,  3240.  3241,  3259.  3280,  3283.  3301. 

3324.  3347 

Transport 139.  3200.  3223.  3225.  3264.  3322.  3343 

Paint  stripper  users 3154 

Particulate  matter 3211.  3274 

PCB  manufacturing 3378 

Performance-based  measurement  system  for  fuels - 3196 

Petroleum  refineries 3329 

Plastic  composites  manufacturing 3228 

Plywood  and  particle  board  manufacturing H* 

Polymer  exemption  rule 3379 

Prevention  of  significant  deterioration 3201 

Process  heaters 1*1 

Project  XL 3134,  3286.  3327.  3429.  3454 

Regional  haze  rule 3268 

Risk  management  plans: 

List  of  substances • 3289 

Public  access  to  information - 3288 

Third-party  audits 3287 

Solid  waste  incinerators 3186.  3298 

Source  category  list 3139.  3183 

State  implementation  plans 125.  3253 

Sulfur  oxides 3150.  3178,  3268.  3344 

Synthetic  organic  chemicals  manufacturing 3216 

Tire  manufacturing 3335 

Transportation  conformity 123.  3345 

Volatile  organic  compounds  ...122.  3167.  3199,  3216.  3224,  3243, 

3269 

Weyerhaeuser  sulfite  mill 3251 

Wood  furniture  industry 3243,  3314 

Air  rates  and  fares: 

Aviation  data  requirements 1*17 

Rebating  international  fares 1*37 

Air  safety: 
See  Aviation  safety 

Air  tariffs: 
See  Air  rates  and  fares 


S«).  No. 

Air  transportation: 
See  also  Air  carriers 

Air  rates  and  fares 
Aircraft 
Airmen 
Airports 
Airspace 
Aviation  safety 
Charter  flights 
Navigation  (air) 

Aviation  economics 1924 

Certification  of  screening  companies 2098 

DOD  Quality  and  Safety  Review  Program 818 

Excise  taxes - ;i;i"^^n 

Hazardous  subsUnces 2400,  2410 

Nondiscrimination 1918.  1925,  1945 

Revenue  and  nonrevenue  passengers 2457 

Aircraft: 

Aircraft  parts 2051 

Airworthiness  directives  and  standards  ....2079.  2081,  2083.  2084. 
2118.  2133,  2134.  2135,  2140.  2143.  2144.  2154 

Area  navigation - 2076 

Bird  strike  requirements 2141 

Cargo  airplane  traffic  alert  and  collision  systems 2100 

Certification  procedures  for  products  and  parts 2103 

Child  restraint  systems 2054 

Cockpit  voice  recorder  requirements 2082 

Corrosion  control  program • 2048 

Deicing  and  anti-icing  program 2147 

Duty-^e  entry  of  civil  aircraft 2664 

Emergency  exits - • 2090 

Exhaust  emissions  standard  for  engines 3277 

Fire  protection - 2079 

Fire  safety  standards  for  cargo/baggage  compartments 2095 

Flight  data  recorder  improvements 2082,  2099.  2119,  2158 

Float  plane  take-off  and  landing •• 1992 

Fractional  ownership 2106 

General  Aviation  Telephonic  Entry  Program 2659 

Government  property  management • 3574 

Hazardous  material  recognition  training... 2056 

Hazardous  material  transportation 2408 

Helicopters 2107 

Improved  seats  retrofit 2047 

Light  sport  aircraft: 

Certification  of  pilots,  repairmen  and  aircraft 2109 

Maintenance: 

Aging  aircraft 2088 

Noise  requirements 2067.  2118.  2156 

Non-DOD  aircraft  use  of  Navy  aviation  facilities 815 

Overflight  Program 2659 

Power  level  settings  for  turbo-propeller-powered 

airplanes •• 2064 

Powered-lift - ^155 

Private  charter  security  rules • 1966 

Propeller-driven  small  airplane  noise  certification 2067.  2118 

Registration  requirements 2129 

Rocket  engines ^237 

Rotorcraft 2081 

Screening  for  individuals  seeking  aviation  training 1761 

Security  programs  for  aircraft  weighing  12,500  pounds  or 

more  .!l „ 1965,2070 

Surplus  military — - ^...2138 

Transponders 207?,  2089 

Transport  category: 

Airspeed  indicating  system 2110 

Airworthiness  directives  and  standards 2060.  2062.  2065; 

2068.  2073.  2074.  2111,  2112.  2113.  2115,  2116,  2117, 

2125.  2151 

Electrical  equipment 2111,  2112.  2113 

Emergency  announcements  on  public  address 

systems 2080 

Emergency  evacuation  demonstration  procedures 2091 

Engine  cowling  retention  devices ~ 2148 

FAR/JAR  harmonization  actions ► 2102 
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Saq.Na 

Aircraft — Continued 
Transport  category — Continued 
Flammability  standards  for  thermal/acoustic  insulation 

materials 105 

Flight  requirements 2117 

Flightdeck  security  considerations  on  foreign  operated 

airplanes 2128.  2132 

Fuselage  door  design  standards 2063 

Low  speed  stall 2085 

Lower  deck  service  compartment  voice 

communication 2116 

Material  strength  properties  and  design  values 2114 

Nickel  cadmium  battery  installation  and  storage 2111 

Powerplant  controls 2125 

Powerplant  installation  requirements 2115 

Pressurization  and  pneumatic  systenis 2062 

Protective  breathing  equipment ~ 2065 

Revised  checked  pitching  maneuvw 2072 

Trim  systems 2065 

Water  landing  survival  equipment ~ 2046 

Wildfire  Suppression  Aircraft  Transfer  Act 770.  775 

Aircraft  pilots: 
See  Airmen 
Airlines: 

See  Air  carriers 
Airmen: 

Qvil  penalties ~ 2139 

Criminal  history  background  checks. 2120 

Deicing  and  anti-icing  procedures ~ 2149 

Drug  abuse - 2137 

Drug  or  alcohol  test  refusal 2059.  2080 

Enduring  Freedom  Special  Federal  Aviation 

Regulation 2157 

Flight  attendants'  English  language  profidenqr-^ 2148 

Picture  identification  requirements ....2075 

Rest  and  duty  requirements 104 

Security  disqualifications 2131 

Training  and  certification 2055,  2149 

Airplanes: 

See  Aircraft 
Airports: 
Advance  notice  requirements  for  landings  and  arrivals  of 

aircraft  firom  foreign  areas 2627 

Concessions: 

Disadvantaged  business  enterprise  participation „ 1930 

Size  standards ~ 1920 

Criminal  history  background  checks  for  escorted 

access 1962 

Criminal  history  background  checks  for  operators 2120 

Customs  seciurity  area  access 2651 

Delays  and  cancellations 2456 

Elimination  of  overt>ooking  signs 1923 

Fees  charged  to  air  carriers 2097 

Landing  systems 2093 

Municipal  solid  waste  landfill  location  restrictions 3435 

Reimbursement  of  security  compliance  costs 2123 

Screeners'  qualifications,  training,  and  testing 2122 

Security 2087,2124 

Transit  without  visa 1646.  1715 

Airspace: 

Grand  Canyon  National  Park 2052,  2069.  2105 

Landing  systems „ 2093 

Los  Angeles.  CA - ~ 2150 

Niagara  Falls ~ ™ 2121 

NOAA  overflight  regulation 639 

Objects  affecting  navigable  airspace ..2045 

Reduced  vertical  separation  minimum ..2126 

Regulations,  routine  issue  of. — ..~~ 2136 

Use  and  preservation  of. ~..~ 2061 

Airways: 

See  Airspace 
Airworthiness  directives  and  standards: 

See  Aircraft 

Alaska  Natives: 

See  Indians 


Seq.  No. 

Alcohol  abuse: 

Airmen  testing 2080 

Aviation  personnel 2108,  2153 

Management  information  system  reporting  by  transportation 

employers 1919 

Motor  carrier  post-accident  test  results 2224 

Operating  a  motor  vehicle  while  intoxicated 2270 

Railroad  employee  testing 2381,  2383 

Screening  device  for  transportation  workplace  testing 1958 

Testing  following  marine  incident 1973 

Transportation  industry 1053 

Alcohol  and  alcoholic  beverages: 
See  also  Beer 

Liquors 
Wine 

Distilled  spirits  plants  regulatory  streamlining 2548 

Duty-free  treatment  for  beverages  made  with  Caribbean 

rum 2666 

Electronic  submission  of  ATF  forms - .2540 

Flavored  mah  beverages 2500 

Health  claims  in  labeling  and  advertising 2551 

Health  warning  statement .2510 

Organic  claims  in  labeling  and  advertising 2553 

Prohibition  of  containers 2507 

Saccharin  disclosure >... 2568 

Sake  regulations 2567 

Taxpaid  distilled  spirits  used  to  manufacture  nonbeverage 

products 2574 

AUens: 
See  also  Citizenship  and  naturalization 
Immigration 
Refugees  ,  ^ 

Access  to  criminal  history  records ~ 1898 

Address  notification 1724 

Adjustment  of  status 1627,  1629,  1639,  1653,  1671,  1698.  1705, 

1708, 1709.  1746 

Adoption  of  alien  siblings 1626 

American  Competitiveness  and  Workforce  ImiHt)vement 

Act 1564 

Arriving  aliens  definition ~ -.. 1670 

Asylum - 1618,1694, 1699 

Aviation  training  screening 1761 

Battered  and  abused  spouses  and  children 1505, 1656, 1666 

Border  crossing  card  fee 1886 

Border  crossing  identification  documents 1617, 1678 

Children: 

Classification  definition 1808 

Civil  surgeon  program > > ..1841 

Conditional  residents: 

Battered  and  abused 1884 

Consent  to  reapply  for  admission  after  removal 1837 

Crew  list  visa  elimination 1877 

Criminal  convictions „...1599, 1659,  1669 

Cubans - 1621 

Custody  procedures 1718 

Deportability  and  inadmissibility  on  public  charge 

grounds 1742 

Deportation  proceedings: 

Entrepreneurs 1660.  1669 

Power  of  Attorney  General 1696 

Suspension ~ 1595. 1596. 1675 

Detention  and  removal  authority 1750 

Detention  of  aliens  subject  to  final  orders  of  removal 1714 

Documentary  requirements  for  returning  temporary 

residents 1718 

Eligibility  of  citizens  of  the  Freely  Associated  States  for 

assisted  housing 1223 

Employment ~ 1652, 1738. 1749 

Authorization  documents ~ 1639, 1733 

Authorization  for  certificate  of  citizenship 

applicants - 1897 

Eligibility  verification 1688, 1741 

F-1  students 1739 

Filing  for  authorization  while  resident  statiu  is 

pending - » 1702 
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Seq.  No. 

Aliens— Continued 

International  broadcasters 1703,  luai 

Premium  processing  service  for  petitions  and 

applications 1704 

Use  on  government  contract  projects 1749 

Exchange  visitors: 

Student  Exchange  Visitor  Information  System 1730,  1875 

Waiver  of  two-year  foreign  residence  requirement 914,  1638 

Expedited  exclusion  procedures 1659 

Expedited  removal  of  jailed  criminals 1743 

Extension  of  travel  limit  at  Arizona  ports-of-entry 1685 

Family  Unity  Program 1628.  1665 

Fingerprinting 1628.  1673,  1688.  1692 

Good  conduct  time  for  prisoners ~ 1527 

Guam  Visa  Waiver  Program 1635 

H-lB  petition  fees 1630 

Haitian  Refugee  Immigration  Fairness  Act 1705 

Health  care  workers - 1614 

Illegal  entry 1640 

Immediate  relative  definition 1899 

Inadmissability 1608,  1622.  1895 

Inadmissibility  for  trafficking  in  persons 1904 

INTELSAT  employees 1908 

International  to  International  Program 1607 

Irish  National*  participating  in  sp)ecial  work/training 

programs 1907 

Issuance  of  new  or  replacement  visas 1900 

Juvenile  criminal  records 1628 

Juveniles 1615.  1674 

Labor  certification  process 87.  1794.  1795 

Land  border  ports-of-entry  fees 1632 

Lawful  permanent  resident  status 1599.  1627 

Legal  Immigration  Family  Equity  Act 1627.  1705. 1707 

Mail  order  brides 1666 

Manifest  requirements 80,  2649 

Medical  examination  requirements « 1641 

Medical  grounds  of  inadmissibility  and  waivers 1642 

National  interest  waivers  for  physicians 1689 

NATO  civilian  employees 1*19 

Nicaracuan  Adjustment  and  Central  American  Relief 

Act 1705 

Nonimmigrant  classes: 

Academic  honoraria  for  B  visa  status ~ 1700 

Actuaries 1695 

Admission  into  the  U.S 1678 

Admission  period  for  B  visitors 1717 

Admission  requirements 1725 

Automatic  VISA  revalidation 1897 

Automatic  voiding 1640 

Change  of  status  prior  to  pursuing  a  course  of 

study..'. 1723 

Citizens  of  the  Republic  of  the  Marshall  Islands,  the 

Federated  States  of  Micronesia,  and  Palau 1687 

Classification  of •! 

Construction  work  by  B  visitors 1631 

Disclosure  of  information 1657 

Duration  of  status  limitations 1649 

Extending  period  of  duration 1744 

Fee  receipts  for  students  and  exchange  visitors 1894 

Fee  schedule  for  students  and  exchange  visitors .1683 

Firearm  prohibitions 2559 

Ineligibility 1893 

Irish  Peace  Process  Cultural  and  Training  Program 1681 

K  classification 1707 

Law  enforcement  initiatives 1654 

Monitoring  of 1751 

Nurses 1690.  1792 

Plant  pathologists 1695 

Reduced  course  load  for  students  at  border 

communities 1734 

Registration  of 1751 

Spouses  and  children  of  lawful  permanent 

residents 1706.1892 

Spouses  of  foreign  diplomats 1896 


Seq.  No. 

Aliens — Continued 
Noninunigrant  classes — Continued 

Temporary  workers 1650.  1781, 1794 

U  classification 1643 

V  classification - 1706 

Victims  of  trafficking  or  criminal  activity 1876.  1903 

Waiver  of  firearm  prohibition  — - 1763 

Parole  authority • 1682 

Permanent  resident  status 1671, 1702 

Powers  and  duties  of  service  officers 1746 

Prostitution 1611 

Public  assistance  programs: 

Food  Stamp  Program 1672 

Medicaid •. 1672 

Sponsor  reimbursement 1662.  1672 

Refusals  of  individual  visas 1693 

Registration  requirements 1688.  1733 

Relative  petitions " 1746 

Release  to  immigration  authorities 1549 

Religious  workers • 1616 

Relocation  payment  exclusion  for  aliens  not  lawfully 


present. 


.1140 

Removal  orders 1*68 

Reporting  requirements  for  deposit  interest  paid  to 

nonresidents 2734 

SSA  regulations 1661.  3836.  3873 

Student  employment 1739 

Student  Visitor  Information  System 81 

Syrian  nationals • 1708 

Temporary  protected  status y 1658 

Termination  of  lawful  permanent  resident  status  through 

abandonment 1647 

Trafficking  victims 1633,  1711.  1712. 1903 

Transit  without  visa 1646.  1655.  1710.  1713.  1715.  1883 

Transitional  foreign  student  monitoring  program 1905 

Unlawful  presence - 1640 

Vessel  crewmen 1731 

Victims  of  crime 1643.  1711. 1876 

Visa  petition 1702 

Visa  Waiver  Permanent  Program  Act 1630 

Visa  Waiver  Program , 1635. 1732,  1890 

Waiver  of  fees • 1625, 1693 

Amateur  radio  service: 
See  Radio 

American  Indians: 
See  Indians 

Ammunition: 
See  Arms  and  munitions 

Animal  diseases: 

Avian  influenza 264 

Bovine  spongiform  encephalopathy 17.  244,  262.  273.  973 

Bovine  tuberculosis 274.  276,  277 

Brucellosis 263 

Chronic  wasting  disease  in  elk 3 

Foot-and-mouth  disease 4.  252 

Infectious  salmon  anemia 260 

Pseudorabies  in  swine « 270 

Animal  drugs: 

Animal  Drug  Availability  Act 969 

Investigational  use • 9*0 

Presubmission  conferences  for  applicants ; 965 

Requirements  for  records  and  reports  concerning 

experience  with 964 

Animal  welfore: 

Biological  agents  and  toxins  list..... ~ 5 

Horse  protection  requirements ; 269 

Incidents  occurring  on  air  carriers ; 2127 

Inspection,  licensing,  and  procurement • 254' 

Marine  mammals 272.  627.  638.  665,  686,  729.  730.  732 

National  chimpanzee  sanctuary  system  for  retirement  of 

research  chimpanzees 902 

Potentially  dangerous  animals 261 
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Seq.  No. 

Animals: 
See  also  Animal  diseases 
Animal  drugs 
Animal  welfare 
Livestock 
Wildlife 
Exports: 

Alligators,  live 1258 

Imports ~ 1 266 

Dog  and  Cat  Protection  Act ..2643 

Hogs  from  Europe 257 

Regulation  of  carcinogenic  compounds  used  in  food- 

prxMlucing  animals 966 

Transgenic • •• J384 

Annuities: 

See  Pensions 
Antidumping: 

Sunset  reviews 503 

Antiquities: 

See  Historic  preservation 
Appeal  procedures: 

See  Administrative  practice  and  procediire 
Appliances: 

See  Household  appliances 
Archaeology: 

See  Historic  preservation 
Architectural  barriers: 

See  Individuals  with  disabilities 
Archives  and  records: 
See  also  Classified  information 
Freedom  of  information 
Health  records 
Privacy 
Reporting  and  recordkeeping  requirements 

Historical  Records  Services 1623 

NARA: 

Debannent  and  suspension  rule 3616 

Debt  collection ~ 3619 

Drug-free  workplace  requirements 3616 

Electronic  records  transfer  options 3613 

Electronic  text  documents > 3617 

Facilities  addresses  and  hours ~ 3624 

Freedom  of  information 3615 

Micrographic  records  management 3622 

Nixon  Presidential  Materials  reproduction 3623 

Nondiscrimination - 3618 

Official  seals J614 

Plain  language  revisions „...:3S20 

Presidential  library  facilities ; 3612 

Presidential  records ~ 3625 

Public  use  of  facilities ....3611 

Records  disposition 3621 

Records  management  program 150 

Records  use  restrictions 3610 

Research  room  procedures 3609 

Researcher  identification  cards « ~ 3626 

Technical  amendments 3627 

Armed  forces: 
See  also  Federal  buildings  and  facilities 
Military  personnel 
Selective  Service  System 
Air  Force: 

Installation  entry  policy 819 

Wake  bland  Code 820 

Army: 

Environmental  actions 806 

Flood  control  cost-sharing  requirements 813 

Army  Corps  of  Engineers: 

Clean  Water  Act  regulations ..~ 814 

Comprehensive  Everglades  Restoration  Plan 21 

Environmental  quality  requirements 807 

ESA  scope  of  analysis 812 

Natural  disaster  procedures — .808 

Permit  regulations 810 


S«).  No. 

Armed  forces— Continued 
Army  Corps  of  Engineers— Continued 

Wetland  E)elineator  Certification  Program 811 

CHAMPUS 821,  822,  823,  824,  825,  826.  827,  828.  829,  830, 

833,  836,  837,  838,  839 

TRICARE 831.  832.  834,  835 

Civil  distiu^iance  intervention 819 

Coast  Guard: 

Ballast  water  dischai^ge  standards 2023 

Cargo  securing 2021 

Commercial  diving  operations 2018 

Conforming  definitions  to  statutory  changes  and 

Presidential  Proclamations 1975 

Deep  water  ports 1991 

Eligibility  of  Great  Lakes  Maritime  Academy  graduates 

for  third  mate  licensing 2001 

Escort  requirements  for  vessels  in  U.S.  waters „ 2011 

Facility  response  plans  for  hazardous  substances 2013 

Marine  Safety  and  Enviroimientel  Protection 1989.  2017 

Merchant  mariners 2016.  2017 

Mineral  Management  Service  inspections  on  fixed 

facilities _......... 2036 

Natural  resources  protection }972 

Notice  of  violation  options .2037 

Notifications  of  arrival  or  departure  ...„ 2000 

Numbering  of  undocimiented  barges 2015 

Permit  procedures 1977 

Personnel  training  and  qualifications.. — 1093 

Propeller  injury  prevention ~ 1997 

Regulated  navigation  areas 2012 

Safety/security  zone  regulations 1998.  2004 

Security  plans 2025.  2026.  2027,  2028,  2029,  2030 

Tank  vessel  response  plans  for  hazardous 

substances ~.~ 2014 

Towing  vessel  operators 1986 

Traffic  separation  schemes 2038 

Whistleblower  protection ~... — 1982 

Disaster  assistance 819 

Discharge  standards  for  vessels 3409 

Navy: 
Incidental  taking  during  deplojrment  of  low  frequency 

active  sonar • 727 

National  Environmental  Policy  Act 816 

Naval  Vessel  Protection  Zones ..2039.  2041 

Non-EXDD  aircraft  use  of  Navy  aviation  facilities — 815 

Shipbuilding  capability  preservation  agreements 817 

Reemployment 3684 

Selective  service  regulation 3772 

Surplus  aircraft - 2138 

Arms  and  mimitions: 

Antique  firearms - Jt559 

ATF  authority ~ 2591 

Brady  Bill  regulations — 2538,  2556 

Commerce  in -„....2576 

Curio  and  relic .". ...-^.....^556 

Dual-use  items ~ ......................S23 

Electronic  submission  of  ATF  forms 2540 

Explosives  and  small  arms  manufacturing  safety 

regulations ~~ 1886 

Explosives  safety ~ 774 

Export  controls  ...490.  509.  517.  542.  544.  1878.  1879,  1880, 1881, 

1915 

Handguns 2556 

Identffication  maridngs ...2536 

Inventory  requirements ~ 2560 

Machine  guns  and  destructive  devices 2577 

Persons  prohibited  from  receiving  firearms 2556,  2559 

Practice  before  the  ATF 2563 

Recodification  of  regulations 2576,  2577 

Residency  requirements  for  purchasers 2557 

Response  site  prioritization  protocol....^ ~.... 760 

Secure  gun  storage ^ - ....~2539 

Waiver  of  firearm  prohibition  for  nonimmigrant  visa 

holders ~ -1763 


■D^Jt^-u^l    n..^^.^^^  tXT^l      Cf      XT»      OOC  /\X»..J, 


n...__.^l.__    n     onno  /  0..l.!..._4    T_J_. 


75744  Federal  Regiater/Vol.  67,  No.  236 /Monday,  December  9,  2002 /Subject  Index 


Asbestos: 
Exposure  limit 
Model  accreditation  plan 

Asylum: 
See  Immigration 

Atomic  energy: 
See  Nuclear  energy 

Attorneys: 
See  Lawyers 

Auditing: 
See  Accounting 

Authority  delegations: 

ATF  2562.  2570.  2575.  2578.  2582.  2586.  2588.  2591.  2593 

Banks 2473 

Civil  penalty  issuance - 1594 

FCC.Z....1 *072 

FDIC ~ 4"7 

FEMA 3540 

HUD "74 

Immigration  judges 1594 

H^S  " 1597.  1750 

msZ'ZZIZ. 2736.2741 

NASA 3607 

Personnel  and  general  claims  settlement 753 

Automatic  data  processing: 
See  Computer  technology 

Automobiles: 
See  Motor  vehicles 

Aviation  safety: 

Aging  aircraft 2088 

Air  tour  and  sightseeing  operations , 2049,  2057 

Aircraft  improved  seats  retrofit 2047 

Airplane  operator  security 2086 

Airspace  system,  exemption  of  regulations 2084 

Airworthiness  directives  and  standards  ...2062.  2063.  2065.  2073. 
2074,  2079,2081.  2115.  2116.  2117.  2134.  2140,  2154 

Antidrug  and  alcohol  misuse  prevention  programs 2108.  2153 

Bird  strike  requirements 2141 

Civil  aviation  security  rules 1964 

Civil  penalty  assessment  procedures v 2139 

Commission  on  Aviation  Safety  and  Security 1940 

Corrosion  control  program 2048 

Crashworthy  fuel  tanks  and  lines 2145 

Deicing  and  anti-icing  program 2147 

Emergency  evacuation  demonstration  procedures 2091 

Engine  fuel  and  induction  systems 2144 

Fire  protection • 2079 

Flight  rules 2133.2135 

Flight  simulation  device  qualification 2058 

Flightdeck  security  considerations  on  foreign  operated 

airplanes 2128.  2132 

Foreign  air  carriers: 

Security  programs 2142 

Freight: 

Passenger  aircraft  cargo 2094 

Fuel  tank  system  fault  tolerance  evaluation 

requirements - 2159 

Fuel  tank  vent  protection 2083 

Hazards  to  air  navigation ~ 2045 

Light  sport  aircraft 2109 

Low-fuel-quantity  alerting  system 2143 

Material  strength  properties  and  design  values 2114 

Oxygen  use  by  air  carrier  passengers « 1939 

Pilot  rest  and  duty  requirements 104 

Power  level  settings  for  turbo-propeller-powered 

airplanes 2064 

Security  fees 1968,1969 

Security  programs  for  aircraft  weighing  12.500  pounds  or 

more 1965 

Security  threat  assessment  for  certificate  holders  and 

applicants 1967 

Transponder  requirement 2071,  2089 

Vision  enhancing  equipment 2077 

Water  landing  survival  equipment 2046 


Baggage: 
See  Freight 

Balloons: 
See  Aircraft 

Bank  deposit  insurance: 

Appeals  process  for  claims *119 

Assessments • 4116 

Availability  of  deposit  insurance  brochures 4122 

Collection  of  corporate  debt • 4132 

Contractor  conflict  of  interests 4125 

Credit  unions: 
Requirements  for  branches  outside  the  United 

States «03 

Depository  institution  checks 4122 

Filing  procedures •» 4123 

Fof  State  banks  chartered  as  limited  liability 


companies . 


.4121 


Living  trust  accounts *122 

Receivership  rules 4129 

Risk-based  capital  standards 4130 

Transactions  between  insured  depository  institutions  and 

their  affiliates 4182,4190 

Bankruptcy: 

RCRA  financial  responsibility 3448 

Banks,  banking: 
See  also  Bank  deposit  insurance 

Credit 

Electronic  funds  transfers 

Federal  home  loan  banks 

Federal  Reserve  System 

National  banks 

Savings  associations 

Access  to  SSI  information • 165 

Accountant  debarment  and  suspension 2603 

Alternative  mortgage  lending 2971 

Automated  Clearinghouse  r^ulations 2500 

Bank  Enterprise  Award  program 2463 

Bank  Secrecy  Act 2472.  2473,  2474,  2477.  2478,  2479,  2484, 

2485 

Capital - 4171 

Casino  reporting 2486 

Checks  drawm  on  the  U.S.  Treasury 2490 

Community  Development  Fin^cial  Institutions 

program 2464.  2465 

Community  Reinvestment  Act  regulations 2608,  2968,  4128, 

4188 

Consumer  regulations  review ~ 4174 

Conversions 2969 

Cross-border  transportation  of  negotiable  instruments 2477 

Customer  identification  program 2481 

Debarment  and  suspension 2471 

Debt  cancellation  contracts 2610 

Deposit  accounts - ~ 4189 

Due  diligence  requirements - 2480 

Electronic  banking 2611 

Electronic  funds  transfer 2493,  3587 

Extensions  of  credit  by  Federal  Reserve  banks 4169 

Fair  Credit  Reporting  Act  regulations 2595.  2964,  4117,  4181 

Farm  credit: 

Borrower  rights - 3961 

Charters 3972 

Disclosure  and  reporting  requirements • 3971 

Electronic  commerce 3973 

Funding  and  fiscal  aHairs 3967,  3968 

Golden  parachute  and  indemnification  payments 3974 

Loan  policies  and  operations 3960,  3963,  3964,  3965,  3966, 

3967,  3968 

Mission-related  investments 3962 

Financial  crimes  enforcement  network — 2475,  2476 

Financial  institutions: 

Consumer  information  privacy - 4202 

Fees  assessment 2616 

Payment  service  providers ~ — — 2466 
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Seq.  No. 

Banks,  banking — Continued 
Financial  institutions — Continued 
Reporting  requirements  for  deposit  interest  paid  to 

nonresident  aliens 2734 

Simplified  capital  fi'amework » ..4120 

Financial  subsidiaries ^ 2467,  2468.  2614 

Foreign  shell  banks 2472 

Holding  companies 4171,  4178,  4183,  4184,  4185,  4186,  4187, 

4278 

Identity  verification  program 2606 

International  banks 2600,  2615 

Interstate  branches 2613,  4131 

Intraday  extensions  of  credit  to  affiliates , 4190 

Market  risk  measure 4126 

Merger  applications ,, 4127 

Minimum  capital  ratios ~ 2605 

Money  laundering  deterrents 2472,  2474,  2487,  2489 

OTS  capital  regulations 2970 

Regulation  DD ~ 4189 

Regulation  U 4180 

Risk-based  capital  standards 4126,  4177 

Safety  and  soundness  standards 2601 

Securities  borrowing  transactions 4126 

Securities  brokers  and  dealers: 
Qualifications  for  banks  and  securities 

representatives „ 4124 

Recordkeeping  requirements 2596,  4118 

Withdrawal  of  registration  exemption 2488 

State  banks: 

Chartered  as  limited  liability  companies 4121 

Membership  in  the  Federal  Reserve  System. ...4170,  4171,  4176, 

4178,  4184,  4192 

Thrift  institutions 4297 

Time  accounts 4189 

Transactions  between  banks  and  their  affiliates 4182,  4190 

Transactions  of  affiliate  with  foreign  parent 487 

Truth  in  lending 4174 

Truth  in  savings ™ 4172,  4189 

Barges: 
See  Cargo  vessels 

Barrels: 
See  Packaging  and  containers 

Beef: 
See  Livestock 

Meat  and  meat  products 

Beer: 
Brewery  forms _ 2554 

'   Brewery  regulations ~.. — ..-~ 112 

Exports — , 2505 

Afalt  beverage  labeling 2566 

Bees: 
Importation „ 248 

Bicycles: 
Handlebar  performance  standard 3943 

Bioengineered  foods: 
Premarket  notice 972 

Biologies: 
See  also  Blood 

Adverse  experience  reporting ^ 31 

Bar  code  label  requirements 35 

Biological  agents  and  toxins  list 5,  30 

Bioterrorism  Prevention  and  Response  Act , 921 

Cellular  therapy  products •. 955 

Efficacy  evidence  needed  for  products  to  be  used  against 

toxic  substances... 977 

General  safety  test  exceptions 955 

Informed  consent  regulations ~ 953 

Birds: 
See  Wildlife 

Blood: 

Current  good  manufacturing  practices ^ ~ 43 

Hepatitis  C  virus i 43 

Hospital  conditions  of  participation ~ ~ 1053 

Safety  standards — 933 


Seq.  No. 

Boats  and  boating  safety: 
See  Marine  safety 

Navigation  (water) 
Bonding: 

See  Surety  bonds 
Bonds: 

Immigration  surety  bonds 1648 

Multi-family  housing  bonds , 2717 

Private  activity 2780,  2892 

Refunding  issue 2836 

SBA  Siu«ty  Bond  Guarantee  Program 3773,  3785 

Surety  bond  issuance „ 2503 

Borders: 

See  International  boundaries 
Bridges: 

Discretionary  bridge  candidate  rating  factor 2175,  2178 

Drawbridge  operation 1078,  2010 

National  Bridge  Inspection  Standards .2167 

Broadcasting: 
See  Radio 
Television 
Brokers: 

Bonding  requirement  exemption 1812 

Categories  of  permissible  collateral 2459,  4333 

Customer  identification  programs 2482,  3932 

Derivatives  transaction  execution  facilities 

intermediaries 3924 

Disclosure  requirements...-. .4341 

Financial  requirements  for  futures  conmiission  merchants 

and  introducing  brokers 3922 

Net  capital  requirements 4337 

Not  deemed  to  be  investment  advisers ....4313 

Quotation  requirements _ 4338 

Recordkeeping  requirements < 4118 

Withdrawal  of  registration  exemption ; 2488 

Buildings: 
See  also  Federal  buildings  and  facilities  ^ 

Access  for  individuals  with  disabilities 1139.  1563.  3087.  3088 

Asbestos 3401 

Buses: 
See  also  Motor  carriers 
Motor  vehicles 

Accessibility  requirements  for  over-the-road  buses 1032 

Antilock  brakes 2303 

School: 

Flammability  of  interior  materials '...2289 

Operations 2393 

Testing  guidelines 2391 

Wheelchair  restraints 2341 

Business  and  industry: 

See  also  Accounting 

Advertising 

Bankruptcy 

Competitiveness 

Confidential  business  information 
Holding  companies 
Indians-business  and  finance 
Labeling 

Labor  ' 

Minority  businesses 
Packaging  and  containers 

Relocation  assistance  ■      ' 

Small  businesses 
Taxes 

Trade  practices 
Trademarks 
Aerospace  manufecturing  and  rework  facilities: 

Air  pollution  control 3319 

Airport  concessions: 

Disadvantaged  business  enterprise  participation 1920,  1930 

Alcohol: 

Wine 2549 

Asphalt  roofing  and  processing  industry: 
Air  pollution  control ~ 3232 
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Business  and  industry — Continued 

Assumption  of  liabilities  in  corporate  transactions 2700 

Brick  and  structural  clay  products  manufacturing: 

Air  pollution  control 3194.  3260 

Cellulose  manufacturing — •• — 3340 

Cement  manufacturing  industry — 3191,  3270 

Chemicals: 

Air  poUution  control 3216.  3229.  3230 

Control  of  PNfNs 3388 

Hazardous  wastes  listing 3446 

Manufacture 3382.  3387.  3394.  3395.  3397 

Pollution  standards ~ 3378 

Sustainable  futures  program 1*7 

Commercial  diving  operations 1855 

Construction: 

Aliens  working  during  stay 1631 

Effluent  guidelines - 145.  3491.  3503.  3505 

Entertainment  industry — 2793 

EPA  operating  permits - 3204.  3256 

Explosives •". — 113 

Financing  cooperative  stock ..-438 

Franchising  and  business  opportunity  ventures 4199 

Health  products: 

Htunan  cellular  and  tissue-based  products 970.  971 

Iron  manufacturing: 

Effluent  guidelines 3503 

Large  appliance  coating  industry: 

Air  pollution  control - 3336 

Leather  tanning  and  finishing 3338 

Lime  manufacturing  industry: 

Air  pollution  control 3157 

Metal  parts  and  products  coating  industry: 

Air  pollution  control - 3231.  3258 

Motor  vehicle  manufacturing: 

Air  pollution  control ~ — - 122.  3217 

Fuel  economy  credits 2300 

Metric  conversion ....2251 

Paper,  film  and  foil  coating  industry: 

Air  pollution  control 3242 

Partnerships  with  foreign  partners 2952 

Perchloroethylene  dry  cleaning  facilities: 

Air  pollution  control ". 3302 

Pharmaceuticals: 

Manufacturing  changes 956 

Plastic  parts  industry: 

Air  pollution  control - 3140 

Plywood  and  particle  board  manufacturing: 

Air  pollution  control 119 

Polyurethane  foam  production: 

Air  pollution  control 3247 

Printing  and  publishing 3179.  3317 

Pulp,  paper  and  paperboard: 

^uent  limitations 3490 

Emissions  reduction • 3327 

Steel  manufacturing: 

Effluent  guidelines .......«- ~~ 3503 

Stock  transfer  rules _ 2689.  2798 

Tires: 

Manufacture 3335 

Vegetable  oil  production: 

Air  pollution  control 3303.  3348 

Wood  furniture  industry: 

Air  pollution  control 3243.  3314 


Cable  television: 

Cable  Act  reform 4036 

Cost  of  service - 4030 

Customer  service  standards — .... . .— 4031 

Digital  must  carry  requirements ~ ~ 4041 

Home  wiring  rights 4034 

Horizontal  o%vner8hip  limits 4042 

Pole  attachments _ .4039 

Rates 4029 


Saq.No. 

Cancer 

Carcinogen  risk  assessment 3136 

Energy  Employees  Occupational  Illness  Compensation 

Program ^27 

Women's  Health  and  Cancer  Rights  Act 1805 

Cargo: 

See  Freight 
Cargo  vessels: 
See  also  Maritime  carriers 
Barges: 

Bulk  liquid  hazardous  material 2033 

Numbering  of  undocumented  barges 1987,  2015 

Cargo  securing  on  vessels  in  U.S.  waters 2021 

Handling  of  explosive  and  other  dangerous  cargoes 1985 

Tank  vessels: 

Escorts •• 2007 

Foreign - - — 19*4 

Oil  pollution  prevention 2007 

Response  plans 1972.2014 

Taii  level  or  pressure  monitoring  devices 2035 

Towing  vessel  safety  measures 1989 

Cemeteries: 

VA  burial  benefits 2995 

Provisions  for  capital  crimes • 3075 

Census  data: 

Certification  process 497 

Cutoff  dates  for  recognition  of  boundary  changes 496 

Disclosure  of  information 2815 

Geographically  updated  population  certification 

program ......491 

Special  services  and  studies - 492 

Cereals  (conunodity): 

See  Grains 
CHAMPUS: 

Beneficiaries  age  65  and  over — • 830 

Bonus  payments  in  medically  imderserved  areas 837 

Claimcheck  denials  appeals  process ~ 826 

DenUl  benefits  under  retiree  dental  program 832 

Double  coverage 824.  825 

Dual  compensation/conflict  of  interest  provision 822 

Hospital  payment  for  ambulatory  care ~ 821 

Individual  Case  Management  Program 829 

Methodology  for  coverage  of  NIH-sponsored  clinical 

trials ". 827 

Pharmacy  Benefits  Program  .„ - 828.  838 

Prosthetic  devices  coverage 823 

Regulation  amendments 833 

Third-party  recoveries ~..." 825.  839 

Transplants  coverage 836 

TRICARE 828.  830.  831.  832,  834.  835.  837.  838 

Charter  buses: 
See  Buses 

Motor  carriers 
Motor  vehicles 
Charter  flights: 

Passengers  stranded  by » 1944 

Checks: 

See  Banks,  banking 
Chemicals: 
See  also  Drugs 

Hazardous  substances 
Pesticides  and  pests 

Acrylamide — , 3393 

Air  pollution  control 3216 

Assessment  information  rule 3394 

Chemical  inventory  reporting «......„ ~ 3415 

Domestic  Chemical  Diversion  Act _...1585 

Drinking  water  regulations 3511.  3512,  3517 

Endocrine  Disruptor  Screening  and  Testing  Program 116, 128 

Flame  retardant  substances 3383 

Gamma  butyrolactone ».........._ 1578 

Health  and  safety  reporting  rule - 3395 

Helium  conservation ~... -,...._....~ **?® 

High-production-volume  (HFV)  chemicals 3391 
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Chemicals — Continued 

New.  use  rules  for  PMNs 3388 

OSHA  dermal  testing 3392 

Ozone  depleting: 

Essential  use  allowances 3205 

Halons 3185 

Methyl  bromide „:... .3259,3324 

Reconsideration  of  petition  criteria 3283 

Refi-igerant  recycling 3240.  3241 

Sales  restrictions 3164 

Substitutes 3198.  3280,  3301 

Perfluoroalkyl  sulfonyls „ 3400 

Phosphorus  forms,  red.  white  and  hypophosphorous  - 

acid 1570 

Polychlorinated  biphenyls 3378.  3404 

Polymers  and  resins „ „ 3161.  3379 

Polyvinyl  chloride  in  toys 3941 

Registration  and  reregistration  fiees 1579. 1586 

Ri^t-to-Know  initiative 3399 

Screening  Information  Data  Set  (BIDS) 3391 

Sustainable  futures  program „ „ 117 

Test  rules 3389,  3398.  3405.  3407 

Toxic  substances..... 3382.  3387 

Toxic  Substances  Control  Act „ - 3384 

Toxicity  profiles 3380 

Toxicity  testing,  developmental  and  reproductive 3381 

Toxics  Release  Invraitory: 

Additions,  deletions,  and  modifications 3410 

Chemical  expansion 3418 

Coal 3411 

Dioxin  and  dioxin-like  OHnpoDnds -3414 

Metal  mining 3413 

Pollution  Prevention  Act  information  requirements 3419 

Reporting  requirements 3412,  3413 

Review  of  chemicals  on  original  list 3409 

Use  inventory  rule 3397 

Used  in  manufacture  of  controlled  substances 1572.  1589 

Child  abuse: 

See  Child  welfare 
Child  care: 

See  Day  care 
Child  labor 

Hazardous  occupations 84 

Schooling,  health,  and  wrell-being 84 

Child  support: 

Customer  service  aimual  state  self-assessment 1116 

Expenditures  for  caseworker  costs .....................................1117 

Federal  Tax  Refund  Ofiiset 1123 

Payments  to  Indian  tribes „ „ 1119 

Personal  Responsibility  and  Work  Opportunity 

Reconciliation  Act _ _.1120 

Safeguarding  information » „1114 

Child  welfare: 
See  also  Adoption  and  foster  care 
Child  labor 
Child  suppOTt 
Day  care 
Aliens: 

Battered  children ....... 1595, 1656 

At-risk  afterschool  suppers 327 

Indian  child  protection  programs . 984 

Medical  child  support „ „ 1001 

NIH  training  grants „ 988 

Protection  of  Children  From  Sexual  Predators  Act: 
Designation  of  agencies  to  receive  and  investigate 

reports 1753 

Safeguards  for  subiects  in  clinical  investigations  of  drug 

products ~ 961 

State  Children's  Health  Insurance  Program 1020, 1065, 1112 

Use  of  seclusion  and  restraint  in  non-medical  residential 

facilities 922 

Children: 

See  Infants  and  childrra 
Cigars  and  cigarettes: 
Bond  extension  filing  requirements „.„ 2543 


S«i.  No. 

Qfi^  and  cigarettes— Continued 
Cigarette  papers  and  tubes  shipped  from  Puerto  Rico. ..2543,  2564 

Elimination  of  statistical  classes  for  large  cigars 2581 

Importation  of  products,  papers  and  tubes 2544,  2545,  2565 

In-transit  stops  without  payment  of  tax 2546 

Prohibited  marks  on  products  brought  into  the  U.S 2580 

Tax  computation  on  large  cigars 2541 

Citizens  band  radio  service: 

See  Radio 
Qtizenship  and  naturalization: 
See  also  Aliens 

Immigration 

Child  Citizenship  Act 1701 

Electronic  signatures  on  applications  and  petitions  for 

benefits „.... 1736 

Employment  authorization 1697 

Judicial  review  of  INS  decisions .'. ..................1644 

Procedures  for  individuals  with  disabilities ....„.......173S 

Revoking  grants  of  naturalization 1686 

Self-declaration „ 1016 

Qvil  rights: 
See  also  Equal  employment  opportunity 
Fair  housing 

Commission  on  Civil  Rights  regulations  update - 3069 

Equal  Credit  Opportunity  Act „ 4173 

Food  Stamp  Program  data  collections...... 321 

Nondiscrimination: 

Age  discrimination 1831,  1945,  3555 

Air  carriers - 1858 

CNCS „ „.. „....3098 

Department  of  State „................„..........,..............1889 

DOC „ „ _ 483 

DOD - _...754 

DOE _ 891 

DOI._ „ 1233 

DOJ 1567,  1569 

DOL ™ _ .....1835 

DOT ~ 1931,  1935 

Federally  assisted  programs 891, 1831,  3091,  3630,  3818 

FEMA 3526 

Group  iiealth  plans .. 1082 

GSA 3556,  3557,  3559,  3565 

HHS „ 918,  1034.  1083 

HIPAA 90.  2809.  2810.  2811 

HUD _ _ 1 127.  1 132 

Individuals  with  disabilities 3554,  3742,  3745.  3818 

NARA : _ 3618 

iv^\o/\  (••••••••■■••••■•••••••••••■•••••••••■■•••••■■••■■■•■••■•••••■•••••■■•••••••••••■■••■•■vOu  A 

NCUA ; , „ 4206 

NEA » „....3633.  3634.  3745 

iXd^l  *■■■■•■»••«••*••••••*••••■•••»••••••■■•■••>»•••••■•••••  ■•••vOv4f  vO«JOf   vDwO(  w/4tf 

NRC .; 4249 

\Jm  MmC^J ••■•••••••••••••••••••••••••>*•••••••••••••••••••••»•••■•••••■•••«•■>■••■••  ••■•••■•••vO^R^ 

^f^M^m  ■•■**•■••••••*•>••••■•••••••••••••■•■■••••••••■»■•••••■■•>•■•»•»••■•>••■■■•>■•■■■>•■>■■•■  J  f  l^W 

SSA ™ „ 3817.3818 

TVA - 3878 

USAID - 3061 

Older  individuals .....1123 

Peace  Corps  Volunteer  Discrimination  Ccnnplaint 

Procedure „ 3745 

Civil  service  system: 
See  Govenunent  employees 

Claims: 

CNCS  debt  collection _ 3002 

DoD  authority 757.  758.  759 

Federal  Tort  Claims  Act  procedures 3112 

Filing  claims  against  SSA 3832 

FMS  payments ^ 2491.  2496 

HHS 909.910 

HHS  administrative  wage  garnishment 913.  929 

HUD  administrative  wage  garnishment ~ 1145 

NRC  debt  collection „4272.  4275 
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Claims— Continued 

Radiation  Exposure  Compensation  Act  Amendments  of 

2000 ^75^ 

SB  A  debt  collection ~ 3794 

Seized  property ~ *^55 

SSA  debt  collection 157.  158 

SSI  overpayments ^^* 

Veterans: 

Attorney  fees ^0^2 

Debt  collection 2996 

Classified  information: 

Access ••■•• ^®3 

Determining  eligibility  for  access  to  DOE  material 881 

OMB  policies 3668 

Research  involving  human  subjects 842 

Storage • '^ 

Clean  Air  Act: 

See  Air  pollution  control 
Clean  Water  Act:" 

See  Water  pollution  control 
Coal: 

Abandoned  refuse  sites 1**5 

Coal  management: 

Noncompetitive  leases ~ 1508 

Provisions  and  limitations 1508 

Coalbed  methane  development 1514 

Combustion  wastes 3441.  3442 

Toxics  Release  Inventory 3411 

Coal  mines: 

See  Mine  safety  and  health 
Mines 

Surface  mining 
Coastal  zone: 
See  also  Continental  shelf 
Flood  plains 

TVA  shoreline  management 3877 

Waste  deposit  prevention 3521 

Wetlands: 

Conservation  program 205.  1389 

Corps  of  Engineers  program 811 

Minimal  effects  exemptions — <70 

Wetland  Program  Development  Grants 3487 

Collective  bargaining: 

See  Labor  management  relations 
Colleges  and  universities: 
See  also  Medical  and  dental  schools 

Academic  honoraria  for  B  nonimmigrant  aliens 1700 

Campus  Sex  Crimes  Prevention  Act 1762 

Denial  of  Federal  contracts  and  grants > 791 

DFARS  modification - 791 

DOT  grants 1926 

Exemption  from  export  licensing  requirements 1901 

Funding  requirements  for  agricultural  research  and 

extension  activities  at  Land-Grant  Institutions 280.  281 

GranU  administration 500.  766.  1142.  3541 

Information  reporting  for  qualiRed  tuition  expenses 2916 

INS  List  of  Recognized  American  Institutions  of 

Research 1721 

Reduced  course  load  for  nonimmigrant  students  at  border 

commimities 1734 

Transfer  of  excess  Federal  property 482 

Commercial  fisheries: 

See  Fisheries 
Commodities: 

See  Agricultural  commodities 
Commodity  futures: 
Agricultural  commodities: 

Trade  options 3935 

Broker-dealers: 
Derivatives  transaction  execution  facilities 

intermediaries 3924 

Bimched  orders 3928 

Commodity  pool  operator: 
Registration  exemption .4298 


Seq.  Ma 


.3934 


Commodity  futures — Continued 
Commodity  pool  operator — Continued 

Reporting  requirements 

Commodity  trading  advisors  and  pool  operators: 

Performance  disclosures 3930 

Customer  identiflcation  programs 3932 

Denomination  of  customer  funds • 3921 

Depository  institutions • 3924 

Derivatives  transaction  execution  facilities «....3924 

Farm  credit  system  institutions 3924 

Financial  requirements  for  futures  commission  merchants 

and  introducing  brokers 3922 

Foreign  futures  and  options  contracts „...3929.  3931 

Foreign  stock  index  contracts 3927 

Grading  and  certification  of  livestock  „ 170 

Hybrid  instrument  regulation — ...» 3923 

Location  of  depositories -.•••: 3921 

Reporting  levels  for  large  trader  reports 3933 

Reserve  requirements  for  margin .t:. 4335 

Security  futures: 

Cash  settlement  of  contracts 3939 

Compliance  date  for  clearance  by  clearing  agency 3925 

Dual  registrants 3938 

Exemption  from  compliance  with  listing  standards 3936 

Margin  requirements 3937 

Offer  and  sale  of  products  traded  on  foreign 

boards • 3926 

Regulatory  amendments *344 

Regulatory  trading  halts 3939 

Common  carriers: 
See  also  Air  carriers 

Communications  common  carriers 
Maritime  carriers 
Motor  carriers 
Railroads 

Coloading  practices  by  NVOCCs *165 

Communicable  diseases: 

Correctional  management • 1558 

Interstate  quarantine  of  persons 29 

Communications : 
See  also  Communications  common  carriers 
News  media 
Teleconmiunications 

911  Act • '«»6 

Accounting  and  reporting  requirements _ 4114 

Amateur  radio  service ~. — ~.. 3999 

Auction  authority *072 

Authorized  rate  of  return  for  interstate  services  of  local 

exchange  carriers 4101 

Biennial  review « •• 3998 

Broadcast  station  construction  permits 4038 

Bundling  customer  premises  equipment  and  enhanced 

services 4110 

Certification  of  equipment  in  the  24.05-24.25  GHz 

band «»1 

Charmelization  of  the  39  GHz  band 4063 

Commercial  mobile  radio  services 4060,  4064.  4079,  4081 

Competitive  bidding: 

Broadband  PCS • 4064 

Narrowband — 4061 

Process 4069 

Rules  for  auction  of  218-219  MHz 4062 

Conducted  emission  limits  ftw  radio  frequency  energy 3992 

Dedicated  Short  Range  Communications 2173 

Depreciation  requirements  for  incumbent  local  exchange 

carriers 4113 

Digital  audio  broadcasting  ....»...~ ~™ 4045 

Emergency  Alert  System ~ 3981 

Emergency  Broadcast  System •.•••~ • 3981 

Equal  employment  opportunity  rule........'. 4054 

Excise  tax 2677 

FCC  cost  allocation  and  accounting  rules 4111 

FCC  ex  parte  rules  in  Joint  Board  proceedings ~ 4002 

FM  radio - *040 
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Seq.  No. 

Communications — Continued 

Government  transfer  band 3967 

Horizontal  ownership  limits „ „ 4042 

Informal  complaints 3980 

Installment  payments  for  Peisonal  Communications 

Services  licensees 4077 

International  call-back  service „ 4021 

Interstate  special  access  services..... .„ 4109 

Licensing  fixed  services  at  24  GHz 4074 

Licensing  low  power  operations  in  the  private  land  mobile 

radio  450-470  MHz  band 4082 

Mandatory  reimbursement  rules  for  relocation  of  Federal 

spectrum 735 

Maritime 4058,  4076 

Multiple  address  systems » 4068 

Noncommercial  educational  broadcast  stations „ 4055 

North  American  Numbering  Plan  administration 4067 

Public  safety  communications  requirements 4067 

Quiet  Zone  application  procedures „ 4084 

Radio  market  definitions 4051 

Radio  spectrum  usage  promotion  through  development  of 

secondary  markets 4080 

Reallocation  of  27  MHz  spectrum „ 3996,  4083 

Redesignation  of  27.5-29.5  GHz  band 4009 

R^ulatory  fees _. ^ 4057 

RF  lighting  devices !......„ _ 3985 

Satellite: 

Allocation  of  455-456  MHz  and  459-460  MHz „ 4000 

Application  and  licensing  requirements 4005 

Broadcasting  signal  carriage  requirements 4046 

Dedicated  Short  Range  Communications  of  Intelligent 

Transportation  Systems „ ^.....^ „ 3984 

Digital  audio  radio  service 4008 

Direct  broadcast  service . ...4013 

Earth  stations 4017,  4019,  4023,  4026 

Fixed-satellite  services _ 3988,  4019,  4020 

Global  mobile  personal  ccHnmunications „ 4015 

Licensing  reform „.™„ „ 4022 

Maritime  mobile  services . ....... 4014 

Mobile  service  provider  flexibility..:^. ....... 4024 

MSS  spectrum  allocation „ 3982.  4007,  4012 

Non-geostationary  orbit 4020 

Non-government  operations  in  the  36.0-51.4  GHz  portion 

ofthe  V-band 4011 

Non-U.S.  licensed  space  stations , 4010 

Orbital  debris  mitigation 4025 

Regulatory  policies  governing  domestic  fixed  satellites 

and  separate  international  satellite  systems 4027 

Satellite  Home  Viewer  Improvement  Act 4043,  4044 

Sharing  of  27.5-29.5  GHz  band „ 4009 

Tracking  and  data  relay 3599 

Voice  and  data  mobile  satellite  service ..~..4006 

Seciuities  Act  reform .-. ......4285 

Software  defined  radios „ „..-. 3994 

Spectnmi  aggregation  limits : 4073 

Si>ectrum  allocation 3984 

Spread  spectrum  systems ....„ 3989 

Terrestrial  microwave  fixed  radio  services 4075 

Transfer  of  3650  through  3700  MHz  band 4078 

Transfer  of  4.9  GHz  band  from  government  use 4078 

Transfer  of  control  of  non-stock  entities 4028 

Truthful  statements  to  the  FCC „ 4004 

TV: 

Access  in  non-served  and  under-served  areas 457 

Advertising  practices 4033 

Broadcast  Auxiliary  Services  rules _ 3997 

Cable  Act 4030,  4036 

Cable  television  rates « _ 4029 

Children's  programming 4049,  4050 

Competitive  availability  of  navigaticm  devices „ 4037 

Digital  must  carry  requirements 4041 

Digital  television  service 3986,  4047,  4048,  4049 

Direct  broadcast  public  into'est  obligations 4016 

Exclusive  contracts  for  satellite  cable  programming 4053 


S«i.No. 

Communications — Continued 
TV— Continued 

Filing  of  network  affiliation  contracts 4032 

Predicting  broadcast  television  field  strength 3991 

Public  interest  information 4052 

Reallocation  and  service  rules  for  the  698-746  MHz 

spectrum  band 4085 

Satellite  Home  Viewer  Improvement  Act 4043.  4044 

Service  rules  in  UHF  spectrum 4071 

Video  programming  accessibility 4035.  4037 

Ultra-wideband  radio  transmission 3993 

Unbundled  network  elements 4108 

Unbundling  local  exchange  carriera ., 4102 

Unlicensed  National  Information  Infrastructure  at  5 

GHz 3983 

Vehicle  location  and  monitoring  systems 4070 

Video  teleconference  technology 163 

Wide  area  SMR  licensing 4059 

Wireless  systems: 

Advanced  services 3995 

Medical  Telemetry  Service ;. 3990 

Telecommtmications  carriers 4073 

Wireless  Communications  and  Public  Safety  Act 4086 

Communications  common  carriers: 

Informal  complaints 3980 

Streamlining  procedures  for  transfers  of  control 4106 

Toll  fne  service  access  codes ...........4090 

Community  action  programs: 

Empowerment  zones  and  enterprise  communities 1191 

Renewal  communities _ „ 1191 

Community  antenna  television  systems: 

See  Cable  television 
Community  colleges: 

See  Colleges  and  univeraities 
Community  development: 
See  also  Commimity  action  prdgrams 

Grant  prt)grams-housing  and  community  development 
Community  development  block  grants: 

Brownfields  activities 1185 

Notification  requirement  of  intent  to  use  funds  to 

demolish  HUD-owned  housing  units 1192 

Prohibition  on  use  of  funds  for  )ob-pirating 

activities „..1189 

Revitalization  strategy _........... 1188 

Slum  and  blight  prevention. 1185 

Community  Development  Financial  Institutions 

program „ 2464,  2465 

Economic  opporttmities  for  low-  and  very-low-income 

persons 1196 

Environmental  regulations .291 

National  bank  investments 2602 

SBA: 

HUBZone  Empowerment  Contracting  Program 156 

Local  economic  development _ .........3774 

Compensation: 
See  Unemployment  compensation 
Wages 
Competitiveness: 

Agricultural  commodities  competitive  markets 401 

Air  carriers ., 1936 

American  Automobile  Labeling  Act „ 2238 

American  Competitiveness  in  the  21st  Century  Act  ................1630 

Cable  television  companies » 4034 

Communications  Act 4061,  4062,  4064 

Television  marketplace 4029,  4037 

Computer  technology: 

Access  to  information  on  govemmmt-owned  systems 877 

Buy  America  requirement  waiver 2394 

De  minimis  exclusion  for  technology  and  software ..- 534 

Electronic  filing 2621 

Bonds,  agreements,  certificates,  and  cancellations 2203 

DOT  proceedings 1041 

Investment  advisers ~ 1798,  4315 

Electronic  records .3613,  3617 
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Seq.  No. 

Computer  technology — Continued 

Electronic  submission: 

Documents 4162.4270 

Income  tax  filing 2950 

Labeling  information ^^ 

Payee  statements 2814 

Trademark  documents ^*^ 

Exports 528.  529.  530.  550 

Information  Technology  Security  Validation  Programs 561 

Internet: 

GOV  domain 3571 

Simplified  Network  Application  Process  (SNAP) 507 

Reuse,  recycling,  and  recovery  of  electronic 

equipment 3439 

Small  businesses: 
Information  technology  value  added  resellers 3801 

Stored-value  cards 4175 

Conduct  standards: 

See  Conflict  of  interests 
Confidential  business  information: 

DOT  regulations 2312 

EPA  regulations 3135 

NRC  regulations ^258 

Conflict  of  interests: 

See  also  Political  activities  (Government  employees) 

CHAMPUS  requirements 822 

DOE .^ • 90^ 

£py^ „ 3120 

Ethicai  conduct 1956.  3642.  3664 

Ethics  programs 3662 

Exemptions 3659 

FDIC '*125 

Financial  disclosure 3658 

NCUA 4220 

OGE  Privacy  Act  rules 3657 

Post-government  employment ...«. 3663 

Standards  of  conduct 3660.  3743.  3746 

Conservation: 

See  Energy  conservation 
Natural  resources 
Construction  industry: 

Confined  spaces  for  construction 1839 

Effluent  guidelines 3489 

Electric  power  line  worker  safety 1850 

Fall  protection 1870 

Hearing  loss  prevention 1843 

Hoisting  equipment  safety 1862 

Consumer  protection: 
See  also  Labeling 

Trade  practices 

Alternative  fuel  labeling  requirements 4198 

Baby  bath  seats 3951 

Baby  walkers 3958 

Bicycle  handlebars 3943 

Cable  home  wiring  rights 4034 

Candles  and  candle  wicks  containing  lead 3952 

Child-resistant  packaging 3956.  3959 

Crib  safety  standards 3949 

Disclosures *200 

Financial  information  privacy 4202 

Flammability  standards: 

Clothing  textiles 3940 

Mattresses/bedding 3955 

Upholstered  furniture • 3948 

Household  goods  transportation 2204 

Himting  tree  stands 3946 

Infant  formula  quality  control 988 

Lead-based  paint 3386 

Lighters 3954 

Model  rocket  propellant  devices - 3953 

Natural  rubber  latex • 3942 

Notices  to  passengers 1949 

Over-the-counter  drugs 951 

Playground  equipment  made  from  chromated-copper- 

arsenate  treated  wood 3944 


Seq.  No. 

Consumer  protection — Continued 

Polyvinyl  chloride  in  toys 3941 

Portable  bed  rails 3950 

Product  registration  cards  for  products  intended  for 

children 3945 

Snowmobile  auxilliary  lighting  systems 3947 

Standards  of  conduct  for  attorneys  practicing  before  the 

CPSC 3957 

Contagious  diseases: 

See  Communicable  diseases 
Containers: 

See  Packaging  and  containers 
Continental  shelf: 

Exploration  or  development  and  production  plans 1471 

Leasing  sulphur  or  oil  and  gas 1463.  1465,  1476,  1483 

Minerals  prospecting 1*79 

Safety  zones  around  petroleum  and  gas  production 

facilities 1998 

Continuing  education:  ^ 

See  Adult  education 
Contracts: 

See  Government  contracts 
Controlled  substances: 
See  Drug  abuse 

Drug  traffic  control 
Cooperative  agreements: 

See  Grant  programs 
Corporations: 

See  Business  and  industry 
Cosmetics: 

Preventing  exposure  to  chronic  wasting  disease 940 

Cotton: 

Acreage  determination  for  skip-row  cotton 214 

Cottonseed  Chemist  Licensing  Program 194 

Futures  contracts 192 

User  fees  for  crop  cotton  classification  services 180. 196 

Countervailing  duties: 

Sunset  reviews 503 

Courts: 

Civil  contempt  commitments 1528 

Courts  of  Indian  Offenses 1*52 

CSOSA: 

Acceptance  of  gifts 3107 

Use  of  agency  seal ~ • 3106 

Disclosure  of  records 3109 

Offender  supervision: 

Administrative  sanctions  schedule 3108 

DNA  collection  and  use 1756,  3111 

Sex  offender  registration  in  the  District  of 

Columbia 3110 

Office  of  Inspector  General  subpoenas  and  response  to 

subpoenas 1198 

Crafts: 

See  Indians-arts  and  crafts 
Credit: 
See  also  Credit  unions 
Mortgages 
Banks,  banking 
Debt  collection: 

Administrative  wage  garnishment 913 

Corporate  debt  collection *132 

Debt  Collection  Improvement  Act 3619 

DoD  757,  758,  759 

DOL "••••. 1810 

FDIC ~ 4132 

FEMA 3535,3536 

FERC 4144 

jiHS 908.  909,  910,  913,  929 

HUD 1145 

Matching  of  Federal  employee  records  for  salary 

offset 2498 

NRC 4272.4275 

Salary  offset 910 

SEA • 3794 
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Seq.  No. 

Credit — Continued 
Debt  collection — Continued 

SSA 157 

Treasury 2462,  2497,  2501 

Delinquent  debtors: 

Public  dissemination  of  identity 2502 

Equal  credit  opportunity „ 4173.  4174 

Fair  Credit  Reporting  Act  regulations 4117,  4181 

Partners  and  partnerships 2871 

Credit  unions: 

Advertising „ 4210 

Bank  Secrecy  Act  compliance » 4207 

Chartering 4212,  4221.  4222 

Conflicts  of  interesU 4220 

Corporate  credit  unions 4215 

Customer  identification  program 2481 

Eligible  obligations 4220 

Employee  benefits 4208 

Fair  credit  reporting 4204 

Insurance  requirements  for  branches  outside  the  United 

States ,; , 4203 

Interpretive  Ruling  and  Policy  Statement  revision 4214 

Investment  and  deposit  activities 4205 

Low-income  status  designation 4213 

Member  business  loans „. 4211 

Nondeposit  investment  sales ...-. 4219 

Nondiscrimination  in  federally  assisted  programs 4206 

OMB  control  numbers ., 4216 

Prompt  corrective  action 4218 

Share  insurance  rules 4209 

Truth  in  Savings  rule .1 ..; 4217 

Crime: 
See  also  Drug  abuse 
Fraud 

Juvenile  delinquency 
Aliens: 

Access  to  criminal  history  records 1898 

Battered  and  abused  spouses  and  children 1595.  1656,  1666 

Criminal  convictions 1599 

Custody  procediu«s 1716 

Expedited  removal  from  jails »....1743 

In-transit  passengers 1610 

Trafficking  victims 1633, 1711,  1712. 1903 

Victims  of  crime 1643, 1711. 1876 

Arson  reporting 2558 

Campus  Sex  Crimes  Prevention  Act 1762 

Criminal  intelligence  systems  operating  policies 1767 

DNA  collection  and  use „ 1756.  3111 

Domestic  violence 2556 

Federal  Tort  Claims  Act  procedures 3112 

National  Instant  Criminal  Background  Check  System 1606 

Offender  supervision: 

Administrative  sanctions  schedule 3108 

Prostitution 1611 

Protection  of  Children  From  Sexual  Predators  Act: 
Designation  of  agencies  to  receive  and  investigate 

reports - 1753 

Seized  property  „ ~ ....1755 

Sex  offender  registration  programs 1605. 1762.  3110 

Sex  offender  release  notification 1542 

United  Nations  Convention  Against  Torture 1679 

VA  employee  requirements  for  referral  of  infcnmiation 3050 

Victims  of  Crime  Act 1768.  3014 

Violence  against  women  grant  programs 1770 

Critical  habitat: 

See  Endangered  and  threatened  species 
Crop  insurance: 

Administrative  regulations 302,  303,  304,  306 

Application  for 296 

Blu^jerries ~. , 299 

Civil  penalties 298 

Cotton .'. 214 

Dry  beans  and  peas 311 

Grains 305.311 


Seq.  No. 

Crop  insurance — Continued 
Movement  or  assumption  of  policies . .297 

.'  Nonstandard  classification  system „..............306 

Nursery  crops i.......30O 

Premiums .•. «...307 

Producer  disqualification  for  fraud , 200 

Quality  Assurance  and  Performance  Measurement 

System 304 

Regulation  revisions _ 308,  310 

Rice.., 311 

Safflower 311 

Sunflowers .'. ....311 

Wheat 305 

Crops: 
See  Agricultural  commodities 

Crude  oil: 
See  Petroleum 

Crystalline  silica: 
Occupational  exposure 99 

Cu'ural  exchange  programs: 

Annual  reports 1911 

Reinstatement  of  J-1  exchange  visitors 1888 

Student  Exchange  Visitor  Information  System „ 1730 

Stmuner  work/travel 1910 

Customs  duties  and  inspection: 
See  ayso  Antidumping 

Countervailing  duties 
Imports 

Administrative  rulings 2662 

Advance  notice  requirements  for  landings  and  arrivals  of 

aircraft  from  foreign  areas 2627 

African  Growth  and  Opportunity  Act ut638 

Aircraft  manifests 2640 

Airport  security  area  access « 2651 

Bond  obligations 2652 

Charge  for  reimbursable  Customs  inspectional  services 2625 

Civil  aircraft 2664 

Conditional  release  period 2652 

Counterfeited  trademarks 2633.  2648 

Country  of  origin  marking 2634 

Customs  bonded  warehouses  for  duty-five  sales 

enterprises ...2542 

Delinquent  payment 2623 

Dog  and  Cat  Protection  Act 2643 

Drawback 2650.2665 

Duty-fi«e  treatment  for  beverages  made  with  Caribbean 

rum 2866 

Electronic  filing  of  entries  of  merchandise 2621 

Fee  and  interest: 

Payment  methods 2657 

General  Aviation  Telephonic  Entry  Program 2659 

General  order  warehouses 2663 

Harbor  maintenance  fees 2630.  2631,  2667 

Importation  and  entry  bond  conditions .» ~.2635 

In-transit  mail  shipment  examination 2624 

In-transit  truck  shipments  between  Canada  and  U.S. 2622 

North  American  Free  Trade  Agreement — ........ — . — 2632 

Overflight  Program 2659 

Performance  of  business  by  parent  and  subsidiary 

corporations 2629 

Ports  of  entry .-.2656 

Presentation  of  manifest  before  cargo  is  laden  aboard  vessel 

at  foreign  port  for  transport  to  US .4. 2672 

Prior  disclosure 2628 

Prototypes  used  in  product  development  and  testing 2644 

Reconciliation 2620 

Refund  of  duties  paid  on  select  wool  products „2660 

Softwood  limiber  from  Canada 2658 

Tariffs: 

Liquidation  of  entries 2618 

Textile  and  apparel  products: 

Rules  of  origin 2641 

Unauthorized  sound  recordings  and  music  videos — ..2819 

User  and  navigation  fees , ~ .......2637 
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Seq.  No. 

Customs  duties  and  inspection — Continued 

User  fees 2642 

Watches  and  jewelry 501 

0 

Dairy  products: 

Inspection  and  grading  of  dairy  plants 195 

Inspection  and  grading  service  for  manufactured  or 

processed  products ^^2 

Market  loss  payment  program 238 

National  Dairy  Promotion  and  Research  Program 2 

Transportation  and  storage 370 

Dangerous  cargo: 

See  Hazardous  materials  transportation 
Data  processing: 

See  Computer  technology 
Deaf: 

See  Individuals  with  disabilities 
Debarment  and  suspension: 

Accountants • 2594 

AID 3083 

CNCS 3095 

DOC '•M 

DOD ^^^ 

DOE : «'3 

DOI "29 

DOJ » 1786 

DOL 1836 

DOT  1942.  1943 

ED...ZZZ! Ml 

EPA 3123 

FEMA * 3542 

FMCS 3553 

GSA ~ 3569 

HHS »19 

HUD 1134 

IMLS • 3632 

NARA 3616 

NASA 3602 

NEA - 3636 

NEH 3644 

OPM 3733 

Peace  Corps 3750 

SBA 3797 

Social  Security  Administration 3870 

Treasury 2471 

USDA '•SS 

VA _ 3016 

Debts: 

See  Credit 
Declassification: 

See  Classified  information 
Deep  water  ports: 

See  Harbors 
Defense: 

See  National  defense 
Defense  acquisition  regulations: 
See  Government  procurement 
Defense  contracts: 

See  Government  contracts 
Government  procurement 
Delinquency: 

See  Juvenife  delinquency 
Dental  schools: 

See  Medical  and  dental  schools 
Deportation: 
See  Aliens 
Dei>osit  insurance: 

See  Bank  deposit  insurance 
Dietary  supplements: 

Current  good  manufacturing  practice 32 

Preventing  exposure  to  chronic  wasting  disease 940 

J^isability  benefits: 

Ticket  to  Work  and  Work  Incentives  Act 1012 


Seq.  No. 

Disabled: 
See  Disability  benefits 

Individuals  with  disabilities 
Medicaid 
Medicare 

Public  assistance  programs 
Supplemental  Security  Income  (SSI) 
Old-age,  Survivors,  and  Disability  Insurance 
Disaster  assistance: 

Administrative  requirements 3547 

Audits  of  grants  and  cooperative  agreements 3547 

Community  Disaster  Loan  Program 3544 

Corps  of  Engineers  procedures ....808 

Cost  principles • 3547 

Crop  disaster  assistance ? 228 

Debarment  and  suspension 3542 

Definition  of  terms 3546 

Drug-free  workplace  requirement 3542 

Farmers: 

Acreage  determination  for  skip-row  cotton 214 

Disaster  set-aside  program 215 

Primary  loan  servicing 215 

Sea  grass  and  sea  oats  eligibility 242 

Tree  assistance  program - 224 

Floods - 3530 

Ability  to  pay  provisions 813 

National  Flood  Insurance  Program 3529.  3539,  3543,  3549 

Hazard  Mitigation  Grant  Program 3532 

Hazard  mitigation  planning 3527 

Individual  assistance  programs: 
Robert  T.  Stafford  Disaster  Relief  and  Emergency 

Assistance  Act « 3528,  3531,  3546.  3548 

Management  costs 3548 

Military  personnel  support 819 

National  Urban  Search  and  Rescue  Response  System 3537 

Nondiscrimination 3526 

Public  Assistance  Program 3544 

SBA  Pre-Disaster  Mitigation  Loan  Program 3806 

Small  business  loan  program 3805,  3810 

Unemployment  assistance 1791 

Discrimination: 

See  Civil  rights 
Discrimination  against  aged: 

See  Aged 
Discrimination  against  handicapped: 

See  Individuals  with  disabilities 
Discrimination  in  employment: 

See  Equal  employment  opportunity 
Discrimination  in  housing: 

See  Fair  housing 
Diseases: 
See  Animal  diseases 

Communicable  diseases 
Dispute  resolution: 

Access  to  neutrals 3551 

Contract  dispute  procedures ~ 3576,  3577 

Fee  schedule 3550 

STB *353 

Distilled  spirits: 

See  Liquors 
Doctors: 

See  Health  professions 
Domestic  animals: 

See  Livestock 
Draft: 

See  Selective  Service  System 
Drawbridges: 

See  Bridges 
Drinking  water: 

See  Water  supply 
Drought  assistance: 

See  Disaster  assistance 
Drug  abuse: 
See  also  Alcohol  abuse 
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Seq.  No. 

Drug  abuse — Continued 

Aviation  personnel > ..^: 2108,  2153 

Disincentives  for  inmates 1544 

Drug-free  workplace  requirements 767,  841,  903,  919,  1229, 

«  1836,  1942,  3016,  3083,  3095,  3542.  3553,  3569,  3602. 

-      3616.  3637,  3645,  3750,  3797,  3870 

Treatment  programs 1544 

Authority  for  practitioners  to  prescribe  narcotic 

substances 1580 

Bureau  of  Prisons „ 1525 

Drug  testing: 

Airmen 2059,  2080 

Bureau  of  Prisons « 1547 

Following  marine  incidents ~ 1973 

Management  information  system  reporting  by  transportation 

employers 1919 

Motor  carrier  post-accident  tests 2224 

Railroad  employees 2381 

Foreign-based  crews /. ^... 2383 

Transportation  personnel 1951 

Drug  traffic  control: 

Chemical  import/export  declarations 1593 

Chemical  registration  fees 1583 

Chemical  registration  waivers 1579 

Controlled  substances: 
Authority  fon  practitioners  to  prescribe  narcotic 
substances  for  maintenance  or  detoxification 

treatment 1580 

Disposer  definition  and  registration .'. 1584 

Electronic  ordering  of  Schedule  I  and  n  substances 1574 

Electronic  prescriptions 1575 

Exemption  from  import/export  requirements  for  personal 

medical  use 1573 

Gamma  butyrolactone 1578,  1587 

Methamphetamine  Anti-Proliferation  Act 1591 

Phosphorus  forms,  red,  white,  and  hypophosphorous 

acid 1570,  1589 

Recordkeeping  requirements  for  drug  products  containing 

hydroxybutyric  acid 1582 

Registration  application  fees 1581 

Reorganization  and  clarification  otDEA  regulations 1577 

Use  of  marijuana  for  industrial  purposes 1588 

Diversion  control  fee  account „ 1592 

Domestic  Chemical  Diversion  Act 1585 

FAA  regulations 2137 

Security  requirements  for  handlers  of  pseudoephedrine, 

ephedrine.  and  phenylpropanolamine ~ 1576 

Drugs: 
See  also  Animal  drugs 
Biologies 

Over-the-counter  drugs 
Prescription  drugs 

Abbreviated  new  drug  applications 930 

Adverse  drug  reaction  reports 31 

Aluminum  in  small  volume  parenterals  and  pharmacy  bulk 

packages 962 

•    Average  wholesale  price  methodology 55 

Bar  code  label  requirements 35 

Best  Pharmaceuticals  for  Children  Act 44 

Bioavailability  and  bioequivalence  requirements 930.  967 

Central  fill  pharmacies 1590 

Chemicals  used  in  manufacture  of  controlled   ' 

substances 1572 

Conditions  for  marketing  digoxin  products  for  oral 

use .". 978 

Efficacy  evidence  needed  for  products  to  be  used  against 

toxic  substances 977 

Exports ..549 

Informed  consent  regulations „ 34,  953 

Institutional  review  boards 939 

Investigational  new  drugs 952 

Labeling 35 

Manufacturing  changes 956 

New  drug  applications 40,  934 


Seq.  No. 

Drugs — Continued 

Providing  controlled  substances  to  ocean  vessels 1571 

Registration  and  reregistration  fees 1586 

Registration  of  producers 931 

Safeguards  for  children  in  clinical  investigations 961 

Self-administration  criteria 1038 

Use  of  marijuana  for  industrial  purposes 1588 

E 

Earthquakes: 

See  Disaster  assistance 
Ecology: 

See  Environmental  protection 
Economic  statistics: 

Foreign  Trade  Statistical  Regulations  changes. ..490,  493,  494.  495 
Economics: 
See  Economic  statistics 
Price  controls 
Eklucation: 
See  also  Adult  education 

Colleges  and  universities 

Education  of  disadvantaged 

Educational  facilities 

Educational  research 

Elementary  and  secondary  education  ^ 

Indians-education 

Libraries 

School  breakfast  and  lunch  programs 

Schools 

Students 

Teachers 

Education  of  indiyiduals  with  disabilities 

Academic  honoraria  for  B  nonimmigrant  aliens 1700 

Debarment  and  suspension  regulation 841 

Direct  Loan  Program 851 

Drug-free  workplace  requirement 841 

Elementary  and  Secondary  Education  Act 

reauthorization ."....._;^ .....23 

Federal  Family  Education  Loan  Program ...851 

Federal  Perkins  Loan  Program 852 

Educational,  Research,  Development,  Dissemination,  and 

Improvement  Act - 22 

Good  time  credit  for  D.C.  Code  offenders 1559 

Inmate  occupational  educational  programs 1546 

National  Security  Education  Program - , 761 

NUi  Aids  Research  Loan  Repayment  Program ~ 989 

NIH  scholarships 986 

Nondiscrimination  in  federally  assisted  programs 844,  3124; 

3629 

Prison  postsecondary  education  programs 1534 

Reduced  course  load  for  nonimmigrant  students  at  border 

communities - 1734 

Student  assistance  general  provisions » 850 

Student  Visitor  Information  System 81 

Title  DC  of  the  Education  Act  Amendments .» 3558 

Veterans: 

Centralized  certification  of  benefits 2992 

Educational  Assistance  test  program _ 3067 

Licensing  and  certification 2983 

Montgomery  GI  Bill-active  duty - 2984.  2986,  3028 

Montgomery  GI  Bill-selected  reserve 2984.  3034.  3036 

Survivors  and  dependents 3028 

Veterans  Education  and  Benefits  Expansion  Act 3032.  3033 

Veterans  Programs  Enhancement  Act ^ 2980 

Education  of  disadvantaged: 
Head  Start  program: 

Facilities  construction  and  renovation 1118 

Family  care  option ....„ 1121 

Performance  standards 1124 

Regulations 1122 

Improving  academic  achievement ~ 848 

Education  of  individuals  with  disabilities: 

Individuals  With  Disabilities  Education  Act 24 

Educational  facilities: 
Boy  Scouts  of  America  Equal  Access  Act 843 


75754 


Federal  Regi8ter/Vol.  67.  No.  236 /Monday.  December  9.  2002 /Subject  Index 


Seq  No. 

Educational  facilities — Continued 

Grants  administration 3079 

Transfer  of  excess  Federal  property *82 

Educational  research: 

Human  subjects  protection 842 

Eggs  and  egg  products: 

Grademarks ^^^ 

Grading - 1«*- ^93 

Import  restrictions * ^50 

Inspection •• ~ ^* 

Salmonella  enteritidis 33.  250 

TiansporUtion  and  storage 370 

Elderly: 

See  Aged 
Electric  power: 
See  also  Electric  power  plants 

Electric  utilities 
Bonneville  Power  Administration: 

Cost  recovery  adjustment  rate  proceeding 887 

Generation  Imbalance  Service  rate 896 

Transmission  rate  proceeding 888 

Hydroelectric  licensing •• *135 

Permits  and  reports ..• • 885 

Worker  safety - 1850 

Electric  power  plants: 

Electronic  filing  of  FERC  forms 4137 

Electric  utilities: 

Accounting  and  reporting  requirements 4140 

Cash  management 4143 

Electronic  filing  of  documenU 4142 

Filing  requirements •- 4149 

Generator  interconnection  agreement  and  procedures 4133. 

4141 
Guarantees  for  bonds  and  notes  issued  for  rural 

electrification  purposes *88 

Indian  electric  power  utilities 1*38 

Market  design  and  structure *134 

Market-based  rate  contracts  for  wholesale  sales 4147 

Mergers  and  consolidations  of  borrowers 469 

National  Forest  System *03 

RUS  standard  contract  forms *80 

Standards  of  conduct  for  transmission  providers 4136 

Steam  generating  imit  MACT  regulation 3163 

Electronic  data  processing: 

See  Computer  technology 
Electronic  hinds  transfers: 

Electronic  benefit  transfer  systems ~ 344 

Federal  agency  disbursements • 2493.  3127 

FRS  Regulation  E  revision *175 

GSAR  regulation 3587 

Elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act 

reauthorization 28 

Impact  Aid  construction  grant  program 849 

Employee  benefit  plans: 
See  also  Pensions 

Cafeteria  plans 2816 

Collective  bargaining  agreement  definition 1800 

Reporting  and  recordkeeping  requirements 1804 

Stock  option  programs - 1^^ 

Employee  management  relations: 

See  Labor  management  relations 
Employee  Retirement  Income  Security  Act: 

See  Pensions 
Employment: 
See  also  Government  employees 

Equal  employment  opportunity 

Aliens 1612.  1652.  1664,  1738.  1739.  1749.  1781 

Authorization  documents 1639. 1733 

Authorization  for  certificate  of  citizenship 

applicants 1897 

Eligibility  verification 87. 1688. 1741 

Failure  to  appear  for  interview  with  asylum  officer 1618 

Labor  certification  process - 1795 


Seq.  No. 


Employment— Continued 

Temporary  nonagricultural  services 1650 

Definitions  for  salary  basis —82 

Family  and  Medical  Leave  Act " 83 

Federal  Acquisition  Streamlining  Act  amendments 1^75 

Individuals  with  (Usabilities: 
Comprehensive  employment  opportunities 

demonstration 1081 

Opportunities  for  low-  and  very-low-income  persons 1196 

Senior  Community  Service  Employment  program .85 

Ticket  to  Work  Medicaid  Infiastructure  Grant 1036 

Trade  adjustment  assistance  for  workers 88 

Verification  of  employment •• 1612. 1864 

Welfare-to-Work  Grants  Program 1790 

WoA  provisions  of  Personal  Responsibility  and  Work 

Opportunity  Reconciliation  Act ..— > 367 

Workforce  investment  systems - 1834 

Employment  taxes: 

Failure-to-deposit  penalty ~ 2740 

Unemployment  repayment _.™».»...~ 2856 

Endangered  and  threatened  species: 
See  also  Marine  mammals 

Addax 1303 

American  crocodile ",••"•• 1276 

Appalachian  bivalve  species — . 1294. 1297 

Appalachian  elktoe , - — • 1397 

Argali  sheep 1*^5 

Army  Corps  of  Engineers  scope  of  analysis — 812 

Ash  Meadows  Amaigusa  pupfish  removal 1375 

Ash  Meadows  sunray  removal 1375 

Australian  parakeets — 1266 

Basking  shark — 1333 

Beluga  sturgeon 1267 

Black-footed  ferreU ....- • 1361 

Blackburn  sphinx  moth - • 1264. 1326 

Boulder  darter 1252 

Brown  pelican  delisting 1249 

Bulltrout 1280 

Cactus  ferruginous  pygmy  owl - 1279 

California  gnatcatcher 1293 

California  tiger  salamander - 1289,  1362 

Canadian  lynx 1368 

Candidate  Conservation  Agreements  with  Assurances 1263. 

1306 

Captive-bred  exotic  birds 1311 

Carolina  heelsplitter ~ 1396 

Carson's  wandering  skipper 1*07 

Cave-dwelling  invertebrate  species - 1357 

Chiricahua  leopard  firog 1388 

CITES  decisions 1308, 1315 

Coho  salmon 693 

Columbia  white-tailed  deer • 1310 

Conservation  activities 677. 1312 

Conservation  education 1383 

Conservation  permits 1313 

Critical  habitat 6«3.  684,  1270,  1279.  1280,  1291,  1292,  1293, 

1294,  1296.  1297,  1316,  1320,  1321,  1322.  1323,  1324, 
1325,  1326,  1327,  1328,  1329.  1330.  1346.  1349.  1351, 
1356,  1357,  1373,  1382,  1393,  1394,  1395,  1396,  1397, 

1404 

Cumberland  elktoe " 1296 

Dama  gazelle ~ ................ — ~. ~....1303 

Dolly  Varden -.• 1377 

Dugong ~ ~ ........................~ 1302 

Duskytail  darter ~ 1392 

Eagles ~ 1366 

Incidental  taking 1259 

Religious  ceremonial  collection  of  golden  eaglets.. 1434 

Fairy  shrimp " 1271 

Flat-tailed  homed  lizard 1359 

Gila  chub - 1316 

Gila  trout • —.1256 

Cray  bat 1381 

Gray  wolf 1309 
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Seq.  No. 

Endangered  and  threatened  species — Continued 

Green  iguana » 1235 

Grizzly  bears .- «...„ 1379 

Guam  bridled  white-eye 1270 

Guam  broadbill „ ...» 1270 

Guam  broadbill  removal „ ...*„ 1332 

Guam  Micronesian  kingfisher — 1270 

Gulf  sturgeon 684, 1349 

Incident^  take  by  commendal  fishing  operations 685,  686 

Island  fox 1352 

Kauai  cave  amphipod ....1326 

Kauai  cave  wolf  spider.- „.1326 

Koster's  tyronia > 1346 

Landowner  Incentive  Program 1282, 1284 

Listing  of  U.S.  species  in  CITES  Appendix  m 1242 

Little  Mariana  finiit  bat 1270 

Loggerhead  sea  tmtle 683 

Mariana  crow 1270 

Mariana  fruit  bat „ 1270. 1376 

Mariana  mallard  removal _ 1332 

Miami  blue  butterfly ...„ 1372 

Missouri  bladder-pod 1257 

Mountain  plover _ 1278 

Mountain  yellow-legged  frog 1390 

Newcomb's  snail ...- „.... „ 1326, 1403 

Noel's  amphipod , „ 1346 

Nonessential  experimental  populations  ....1252. 1281, 1301, 1361, 

1379 

Northern  aplomado  falcon „ „ 1301 

Northern  sea  otter,  south%vest  Alaskan  distinct  population 

segment „ 1277 

Pecos  assiminea „....„ 1346 

Permit  exemptions....- 634 

Permits  for  foreign  listed  species......................... „ 1384 

Picture-wing  flies 1370 

Piping  plover „ 1404 

Plants: 

Arizona  agave  delisting „ 1300 

Ash  Meadows  gumplant  removal - 1375 

Baker's  larkspur — 1324 

Bigleaf  mahogany ................_...„.„.„.....„ 1341 

Braun's  rock^ess - 1295 

Califomian  plants 1271 

Carbonate  plants  in  California 1351 

Chorizanthe  robusta  var.  hartwegii -....-.-.... 1399 

Chorizanthe  robusta  var.  robusta 1400 

CITES  listings „., 1341, 1343 

Coastal  CalifOTnia  plants - -.... -....„ 1322 

Cook's  lomatium „ ;. - 1355 

Critical,  habitat 1269,  1290, 1295, 1298,  1299, 1335,  1350, 

1399. 1400 

Desert  yellowhead „ 1290 

Gaviota  tarplant „ - 1322 

Hawaiian  Island  plants -.... -........- 1327 

Hoover's  wooly-star  delisting ~ 1317 

Johnston's  frankenia  removal „ 1255 

Kahoolawe  Island  plants „ ..1 335 

Kauai  Island  plants „ 1320 

Kneeland  Prairie  pennycress....- „...- 1394 

LaGracosa  thistle - 1322 

Lanai  Island  plants 1330 

Lane  Mountain  milkvetch ..........................1299 

Large-flowered  woolly  meadowfoam -..1355 

Lompac  Verba  Santa v -..1322 

Mariana  Island  plants 1369 

Maui  Island  plants .*. 1335 

Maui/NUI  Complex  plants - 1328. 1330 

Molokai  Island  plants - 1328 

Monterey  spineflower - 1395 

Nesogenes  rotensis — ...- 1369 

Niihau  Island  plants - 1320 

Northwest  Islands  of  Hawaii - 1329 

Oahu,  Hawaii  plants - - - 1350 

Osmoxylon  mariannense - - 1369 


S«).  Na 

Endangered  and  threatened  species — Continued 
Plants — Continued 

Otay  tarplant - 1325 

Papery  whitlow-wort  removal ......12S3 

Pierson's  milkvetch - 1296 

Polygonum  hickmanii „..„ 1337,  1399 

Purple  amole __ 1321 

Ramin - „ — 1343 

Robin's  cinquefoil - « -1396 

San  Diego  ambrosia —.—..—...—, 1391 

Santa  Cruz  tarplant - ;. -..-....— ..-1393 

Slickspot  peppergrass ..— — -......« —1356 

Spanish  cedar - „ —1341 

Spring  Loving  centuary  removal .. ..— 137S 

Tabemaemontana  rotensis.... .- —..—.„...— t.l360 

Territory  of  Guam  plants ..- —.-....- -.—..1368 

Truckee  barberry  delisting -. ; 1331 

Ventura  Marsh  milkvetch - — - 1209 

Yellow  larkspur - 1324 

Prebles  Meadow  jumping  mouse.-...—.- 1356,  1387 

Prudency  determination „ 1396, 1397 

Pygmy  rabbit _ - „ 1347 

Rio  Grande  silvery  minnow - 1340 

Roswell  springsnail - -.1346 

Rota  bridled  white-eye -.-.1300 

Sacramento  Mountain  Checknspot  butterfly - 1374 

Sacramento  splittail - „... 1336 

Safe  harbor  agreements -. -. 1263, 1306 

San  Diego  Fairy  shrimp — .- ..„. -.1202 

San  Marcos  gambusia  removaL „....-.........-.-. 1254 

Scaleshelled  mussel - -..1373 

Scimitar-Homed  oryx - .-. — . ....—..-.-1303 

Smoky  madtom -..„.. 1392 

Southwestem  willow  flycatcher 1291,  1382 

Spotfin  chub - 1252, 1392 

Stag  beetle - „ „ 1333 

Straight-homed  maridior.. -...- 1247 

Tibetan  antelope - ...1245 

Tidewater  goby -......-..-1S14 

Tinian  monarch  flycatcher - < -...1345 

Topeka  shiner .,— -.1346 

Transferring  permits -.—...- -. —...........- 726 

Tumbling  Creek  cavesnail 1406 

TurUe  species - -.1315 

Vicima - -. ..... - 1365 

West  Indian  manatee —..1336 

Wood  bison „ -1304 

Yellowfln  madtom 1302 

Energy: 
See  also  Coal 

Electric  power 

Energy  conservation 

Fuel  economy 

Natural  gas 

Nuclear  energy 

Petroletmi 

Pipelines  - 

Acquisition...- - -.902 

Ahemative  fuels - 858,  860.  3254.  4198 

Bioenergy  program 225 

Qvil  monetary  penalty  inflation  adjustment 4144 

Qaims  for  damages  against  DOE  onployees - — 906 

Conduct  of  DOE  employees — 905 

DEAR  amendments: 

Patent  rights 904 

Purchasing  by  management  and  operating 

contractors - -901 

Recycled  products - 900 

Rewrite  continuation ..800 

Debarment  and  suspension -....- - 903 

Demand  side  management -.459 

Determining  eligibility  for  access  to  classified  matter 881 

Drug-free  workplace  requirements - 903 

Electronic  service  of  FERC  doctmients 4137.  4148 
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S«q.  No. 

Energy — Continued 
Enerev  Employees  Occupational  Illness  Compensation 

pJograln..' Z 895.  925.  927.  1783 

FERC  record  request  fees *^51 

Financial  assistance: 

For-profit  organizations 897 

Freedom  of  Information  Act 882 

Generation  Imbalance  Service  rate 896 

Nondiscrimination 891 

Occupational  radiation  protection 886 

Personnel  Security  Assurance  Program 880 

Prescription  of  fishways  for  non-Federal  hydropower 

projects 672.  1251 

Public  availability  of  infrastructure  information 4138 

Reimbursement  for  remedial  action  at  active  uranium  and 

thorium  processing, sites 892 

Renewable  energy  systems 459 

Research  misconduct 884 

Review  of  mandatory  conditions  of  hydropower 

licensing ^^^ 

Uranium  mill  sites 893 

Energy  conservation:  ~< 

See  also  Fuel  economy 
Efficiency  standards: 

Appliances ^^ 

Central  air  conditioners • 875 

Clothes  dryers 871 

Commercial  air  conditioning  equipment 27 

Direct  heating  equipment ^^^ 

Dishwashers 8^^ 

Electric  distribution  transformers 26 

Electric  motors 873 

Fluorescent  and  incandescent  lamps 874 

Furnaces  and  boilers - 25 

Heat  pumps 27,  875 

High  intensity  discharge  lamps 870 

Pool  heaters 872 

Federal  buildings ■ 869 

Residential  energy-efficiency  rating  guidelines 862 

Test  procedures: 

Central  air  conditioners 861 

Commercial  package  boilers 866 

Dishwashers , 867 

Heat  pumps 861 

Refrigerators  and  refrigerator-freezers 868 

Testing  requirements: 

Commercial  air  conditioning  equipment 865 

Commercial  heating  equipment 864 

Commercial  water  heaters 863 

Electric  motors,  small 855 

Electronic  distribution  transformers 859 

High  intensity  discharge  lamps 870 

Entertainment  industry: 

Cost  recovery 2793 

Environmental  impact  statements: 
Violent  Offender  Incarceration/Truth-in-Sentencing 

Incentive  Grants  Program 1772 

Environmental  protection: 
See  also  Air  pollution  control 

Environmental  impact  statements 

Natural  resources 

Noise  control 

Pesticides  and  pests 

Reclamation 

Waste  treatment  and  disposal 

Water  pollution  control 

Army  environmental  actions 806 

CERCLA  amendment 3457.  3464 

Conducting  "all  appropriate  inquiry" 3458.  3459 

Chemicals 3391.  3397.  3398.  3405 

Class  deviations  incorporation  into  EPAAR 3114 

Coal  combustion  wastes 3441.  3442 

Coastal  waste  deposit  prevention 3521 

Comprehensive  Everglades  Restoration  Plan .21 


Seq.  No. 

Environmental  protection — Continued 

Confidential  business  information 3135 

Consumer  confidence  report  rule 3515 

Contracting  by  negotiation 3138 

Cooling  water  intake  structures  impact 136.  147.  3488 

Cooperative  agreements  and  Superfund  state  contracts 3460 

Cross-media  electronic  reporting  and  recordkeeping 

rule 1** 

Designation  of  hazardous  substances  under  CERCLA 3462 

Developmental  and  reproductive  toxicity  testing _ 3381 

DOE  compliance  with  floodplain  and  wetland 

environmental  review  requirements 894 

[)rinking  water  regulations 3511.  3512.  3513 

Effluent  guidelines 3490,  3491.  3492.  3505 

Environmental  Quality  Incentives  Program 472 

EPA  acquisition  regulations 3123.  3130 

Federal  water  resource  development 807 

Fellowship  grant  regulation .••• 3129 

Forest  Service  categorical  exclusions  provisions 432 

Forest  Service  special  uses  program 410.  427 

Freedom  of  information .....3125 

HUD  responsibilities ^^35 

Indian  gaming  facilities 4237 

Innocent  landowner  defense 3458 

Leadership  in  Environmental  Management 3909 

National  Environmental  Achievement  Track  Program 3132 

National  Environmental  Policy  Act 816.  3116.  3603.  4233 

National  Forest  System • 415,  423 

New  Jersey  Gold  Track  program 3137 

Nuclear  waste  disposal •,• *273 

On-site  treatment  of  low-level  mixed  wastes 3440 

Overburden  definition .3408 

Persistent,  bioaccumulative.  and  toxic  pollutants 3122 

Pesticides 115.  3117.  3358,  3360.  3363 

Plant  incorporated  protectants - 3365.  3372.  3373 

Privacy  Act  regulations 3118 

Public  Involvement  Policy 3133 

Public  notification  rule 3515 

Radiological  Emergency  Response  Plan 3332 

Radon '•257 

RCRA  Burden  Reduction  Initiative 3428 

Regulation  of  gasification  devices  processing  hazardous 

waste  at  petroleum  refineries 3444 

Restoration  of  DOD  facilities :....762 

Rural  economic  development 291 

Rural  Utilities  Service *52 

Significant  new  use  rules: 

Flame  retardant  chemical  substances 3383 

Solid  waste 3434 

Total  Maximum  Daily  Load  program .....137.  138 

Toxic  Substances  Control  Act 3384 

Toxics  Release  Inventory: 

Additions,  deletions,  and  modifications 3410 

Chemical  expansion 3418 

Coal .r. 3411 

Dioxin  and  dioxin-like  compounds 3414 

Metal  mining 3413 

Pollution  Prevention  Act  information  requirements 3419 

Reporting  requirements 3412,  3413 

Review  of  chemicals  on  original  list 3409 

Transit  projects 2184.  2397 

Equal  access  to  justice: 

HHS .....915.928 

Equal  credit  opportunity: 

See  Credit 
Equal  employment  opportimity: 

Aged "••••••• 3523 

Broadcast  outreach 4054 

Complaint  processing 3524,  3525 

Discrimination  complaint  procedures 3523 

Government  employees ~ 3525 

Individuals  with  disabilities 3525 

Special  disabled  veterans  and  veterans  of  the  Vietnam 

^  1776 
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.2550 


Seq.  No. 

Equal  employment  opportunity— <k)ntinued 

Workforce  Investment  Act ^"34 

'  Eskimos: 

See  Indians 
Estate  taxes: 

Charitable  deductions 2910 

Estuaries: 

See  Coastal  zone 
Ethical  conduct: 

See  Conflict  of  interests 
Ex  parte  communications: 

See  Administrative  practice  and  procedure 
Exchange  visitor  program: 

See  Cultural  exchange  programs 
Excise  taxes:  „^^„ 

Alcohol 2549 

Cigarette  papers  and  tubes 2546 

Communications  services • - 2677 

Diesel  fuel ^899 

Foreign  insurers  or  reinsurers 2824 

Structured  settlemefat  factoring  transactions..... 2753,  2929 

Tobacco  products ^546 

Tobacco  products  manufactured  in  Canada... 2583 

Transportation  of  persons  and  property  by  air 

Wine 

Explosives: 
See  also  Hazardous  substances 

Hazardous  materials  transportation 

ATF  authority • "78 

Criminal  misuse  reporting ^"" 

Exports  and  reexports  of  explosive  detection  systems 511 

Fireworks - ""^ 

Handling  at  waterfrtjnt  facilities • 1^85 

Identification  markings  for  imported  explosive 

materials ^536 

Manufacturing  safety  regulations 1866 

Military  munitions ». ''* 

Pest  control  devices * 2537 

Transportation  regulations 2413 

Exports: 

Administration  regulaUons 512.  513.  514.  517.  519.  531.  532. 

535.  542.  543.  545,  549.  553.  554.  555.  557 

Afghanistan - "^' *JiJ 

Agricultural  commodities -j™* 

Cargo  preference  regulations - 

Emerging  markets  program 

Trade  Sanctions  Reform  and  Export  Enhancement 

Act 549 

AUigators.'iive "58 

Armenia **" 

Arms-related  items *^' 

Australia  Group  Chemical  and  Biological  Weapons 

Nonproliferation  Control  Regime .,. 

Automated  export  system - 

Azerbaijan • 

Bigeye  tuna 

CCC  Export  Credit  Guarantee  Program 

Chemical  Weapons  Convention 509.  516.  560 

Chemical-related  report  requirements " 1593 

Chemicals ^*°; 

Class  I  substances  to  Article  5  countries 3203 

Commerce  Control  List 490.  508,  518.  525,  539.  551.  552 

Communication  intercepting  devices 525 

Computer  technology 529.  530,  546  550 

Controlled  substances  for  personal  medical  use 1573 

Country  group  revisions 547 

Crude  oil ^36 

Cuba '** 

De  minimis  exclusion  for  technology  and  software 534 

Defense  equipment  requirements l^" 

Denied  persons  list 

Designated  persons • 

Distilled  spirits,  wine,  and  beer ■ 

Electricity 


.2452 
.397 


...560 
...490 
.1913 
...623 
...400 


..557 
..519 
2505 
..885 


Seq.  No. 

Exports— Continued  ^ 

Encryption  items 540,  ssa 

Entity  list •"•• 538 

Explosive  detection  systems • 511 

Federal  Republic  of  Yugoslavia •'— •• 545 

Harbor  maintenance  fees • 2667 

High-performance  computers 528 

Humanitarian  donations - 526 

India 528 

International  Traffic  in  Arms: 

Amendments — - 1^*2 

Investigational  new  drugs ^52 

Iraq -r — " "^ 

Uberia ; - 517 

Libya - - 515 

License  application  denial  policy 522 

Ucense  exceptions 515.  526,  533,  550.  556.  558 

Licensing 510.  535.  543.  544.  551 

Medical  devices ~ **' 

Medicines • 5** 

Microprocessors 521 .  558 

Missile  technology  controls - 513.  542,  544.  552,  555 

National  Forest  System  timber „ 411 

National  security  controls 518 

No  license  required  provisions 543 

North  Atlantic  Treaty  Organization 533 

North  Korea —-5*8 

Nuclear  equipment  and  materials 528 

Nuclear  nonproliferation  controls ~ • 553 

OETCA  regulations  update —.. — - 505 

Ofisets  in  military  exports » — ■ 537 

Pakistan • "8 

Protective  equipment 508 

Reexports  .7^....!. ~ »".  533.  544.  546 

Replacement  licenses .....535 

Reporting  and  recordkeeping  requirements 531 

Serbia "5 

Shipper's  export  declaration 493.  494,  495 

Simplified  Network  Application  Process  (SNAP) 507 

Space  qualified  items 551 

Special  Comprehensive  License  program 


Sudan. 


541 
512 


Swordfish ^" 

Terrorist-supporting  countries .....................— ~......— 547 

Timber  from  western  states •• 524 

United  Nations '"""""t.l 

United  States  munitions  list 490,  1878,  1879.  1880.  1881.  1915 

Universities'  exemption  from  licensing  requirements 1901 

Veterinary  user  fees ll'V^^'ltn 

Wassenaar  Arrangement  Ust  of  Dual-Use  Items 520.  550.  559 

Wildlife "** 

Extension  and  continuing  education; 
See  Adult  education 


Fabrics: 
See  Textiles 


.1195 


Fair  housing:  .  ,      ,      r  . 

Certification  and  funding  of  state  and  local  enforcement 

agencies • 

Civil  {Mnalties  for  violations »•'"' 

Compliance  requirements 284,  437 

ANSI  standards ]]^ 

Sexual  harassment  standards ,...1194 

FAR  (Federal  Acquisition  Regulation): 

See  Government  procurement 
Farmers: 

See  Agriculture 
Federal  acquisition  regulations: 
See  Government  procurement 
Federal  aid  programs: 
See  Grant  programs 
Loan  programs 
Price  support  programs 
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Saq.  No. 

Federal  buildings  and  focilities: 

Access  for  individuals  with  disabilities 1139.  3084 

Outdoor  developed  areas ~ 3086 

Classified  information  storage 764 

DOD  environmental  restoration  programs ....».~ « 762 

Energy  performance  standards 869 

GSA  regulations ~ ^...3580 

Inspection/maintenance  programs 3181 

Military  range  assessment 774 

NARA  fecilities  addresses  and  bours 3624 

Presidential  library  facilities 3612 

Prohibition  of  construction  in  the  vicinity  of  the  private 

residence  of  the  President  of  the  United  States 2130 

Public  use  of  NARA  facilities 3611 

Telecommunications  management 3560 

Federal  employees: 
See  Government  employees 

Federal  home  loan  banks: 

Acquired  member  assets 4154 

Affordable  Housing  Program 4160 

Community  support  requiionenU 4157 

Governance 4155 

Leverage  limit - » 4159 

Multiple  bank  memberships > 4153 

New  business  activities ............... . 4156 

Privacy  Act 4152 

Public  disclosure 4158 

Federal  property  management  regulations: 
See  Government  property  management 

Federal  Reserve  System: 

Commimity  reinvestment 4188 

Consumer  leasing „ 4179 

Consumer  regulations  review . ...4174,  4179 

Credit  programs ....................._.... 4169 

Electronic  funds  transfers ~ 4175 

Equal  credit  opportunity -...4173,  4174 

Fair  credit  reporting _ 4181 

Holding  companies „ 4183.  4185.  4186.  4187 

Home  Mortgage  Disclosure  Act 4191 

Margin  regulations  review _..-. . 4180 

State  bonks 4170,  4171.  4176,  4177.  4178.  4184.  4192 

Transactions  between  banks  and  their  affiliates 4182,  4190 

Truth  in  savings „ 4172,  4189 

Federal-State  relations: 
See  Intergovernmental  relations 

Feed  grains: 
Kamal  bunt  compensation 278 

Fellowships: 
See  Scholarships  and  fellowships 

Finance: 
See  Banks,  banking 

Credit  , 

Indians-business  and  finance 

Investments 

Loan  programs 

Mortgages 

Trusts  and  trustees 

Fines  and  penalties: 
See  Penalties 

Fire  prevention: 
Aircraft: 

Cargo/baggage  compartments .............2095 

Fuel  tank  vent  protection „.. 2083 

Fuel  tanks  and  lines 2145 

Electrical  standards „ „ 1854 

Forest  fire  assistance  program 430 

Nuclear  power  plants 4241 

Requirements  for  RNHQ,  ASC,  hospices,  PACE,  hospitals. 

and  long-term  cara  facilities 1057 

Shipyard  standards a 98 

Underground  coal  mine» 1828 

Wildfire  Suppression  Aircraft  Transfiar  Act . 770.  775 

Firearms: 
See  Afms  and  munitions 


Seq-No. 

Firefighters: 

Grant  program ~ 3545 

Retirement — 3718 

Fish: 
See  also  Fisheries 
Diseases: 

Infectious  salmon  anemia 260 

Endangered  and  threatened 693, 1392 

Listing  of  U.S.  species  in  CITES  Appendix  III 1242 

National  Organic  Program « ~.174 

Partners  for  Fish  and  Wildlife  Program 1236 

Prescription  of  fishways  for  non-Federal  hydropower 

projects 672 

Restoration  programs 1241 

Trip  limits - » 570 

Fisheries: 

Alaska 665.704 

Atlantic  Ocean '. 585.  651.  715 

Atlantic  tunas «584 

Audit  resolution  policy 1334 

Bering  Sea/ Aleutian  Islands 570.  649.  664,  701 

Black  sea  bass 711 

Bluefin  tuna 584,  663 

Bottomfish _ 567 

Capacity  reduction  program 702 

Conservation  efforts .677 

Corals  and  coral  reefs 700 

Crab  community  development  quota  reserves _ 703 

Critical  habitat 679,  684 

Crustacean - 569 

Demersal  shelf  rockfish 601 

Exclusive  Economic  Zones 665.  682 

Groundfish 567,  606,  609.  656.  665.  701.  704 

Gulf  of  Alaska 601,  664,  701 

Gulf  sturgeon _ 684 

Hagfish 723 

Halibut 570 

Hawaiian  Islands „ 610,  719 

Highly  migratory  species 584,  585,  651,  662,  663,  715 

bicidental  take  regulations 584,  627,  636,  638,  685,  686,  730. 

732 

Incidental  taking  of  seabirds ~ 708 

Kill«r  whale  stock  depletion 637 

License  Limitation  Program 704.  724 

Lobster _ 652 

Marine  Mammal  ProtactiiNi  Act 635,  675 

North  Pacific . 656 

Northern  California  steelhead 679 

Pacific  coast _...........-..._.609,  720 

Pelagics . 699,  705 

Permits _ „ 607.610 

Pollock _ „.849 

Pollock  roe  recovery  allowance 629 

Puerto  Rico ~ 564,593 

Reef  fish , 564 

OBLMdIS*!  •  ■■••■■••••■•■•••••••••••■••••••••••■•••••••■•••••••••••••■••••••••••••••■•■•••■SaMf  (  VvO 

Scientific  research .........585 

Scup 711 

Sea  turtle  conservation 678,  681,  682,  691,  705,  715,  725,  728, 

731,  733,  734 

Shrimp _ 678,  731,  733,  734 

Steller  sea  lion  protectiiMi 664,  665 

Summer  flounder ..„ 711,  728 

Transferring  permits _ 726 

U.S.  Virgin  Islands 564,  593 

Western  Pacific  region 569,  705 

Whiting 720 

Fishery  management  plans: 

Alaska 666.722 

Albacore '. „ „ 563 

Amberjack 611 

American  Lobster „ 588.  652 

American  Samoa « „. . 721 

Atlantic _ ..583 
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Seq.  No. 

Fishery  management  plans — Continued 

Atlantic  bilTfish ~ — 6*7 

Atlantic  bluefish ~ 613.  717 

Atlantic  herring ~ •' 614,  620 

Atlantic  mackeral 598.  608,  692,  714 

Atlantic  salmon 614 

Atlantic  sea  scallop - 575,  615 

Atlantic  surf  clam ...» 597 

Beluga  whales • 680 

Bering  Sea/ Aleutian  Islands 589.  600.  631.  657,  724 

Bigeye  tima - • 623 

Black  sea  bass • • 574,  617,  619 

Bluefin  tuna 624 

Bottomfish  fisheries .....572,  594,  595.  596.  628 

Butterfish - • 578,  598.  608.  692.  714 

Calico  scallop • 688 

Canadian  waters..... 563 

Capacity  reduction  program...- •» 589 

Caribbean — • 583.643 

Catch  sharing  plan ~ 718 

Co-op  leasing — 657 

Coastal  migratory  pelagics ; 592 

CoasUl  pelagic  species - ~ 603 

Community  development  quotas -600 

Coral  reef  ecosystem "• 646 

Crab ™ • 589,724 

Crustaceans 578.  595.  596,  628 

Deep-seared  crab 650 

Depth-based  measures , 667 

Dolphin 583 

Eastern  Pacific ._^^^™.„ ,...562 

.     Exclusive  Economic  Zones  (EEZ) 588.  652.  721.  722 

Golden  crab  fishery 707 

Golden  tilefish - 587 

Groundfish 609.  657. 658.  659.  667 

Gulf  of  Alaska 630,  659 

Gulf  of  Mexico 573.  579,  583,  586,  605.  611.  648.  689.  690, 

706,  709,  710 

Halibut ~ 718 

Hawaiian  Islands 567,  582,  596,  610 

Highly  migratory  species 591,  623,  624.  625,  626,  642,  645. 

King  crabs 589,  659 

Monkfish - 612,  616,  713 

North  AUantic  ri^t  whales 674 

Northeast  multispacies • 576,  622,  658 

Northeast  skate 581 

Ocean  quahog 597,  618 

Pacific  Coast 591.  609.  660,  667,  669.  670.  671.  716.  718 

Pacific  cod ~ ~ 630.  631 

Pacific  halibut » ~ 666. 

Pacific  mackerel...! •• 655 

Pacific  sardine 661.  671 

Pelagics 578.  592,  595,  596,  671,  708.  710,  721 

Pollack - 631,657 

Precious  corals •; - 582.  628 

Queen  conch 593 

Red  crab -    •. 650 

Red  grouper 605 

Red  snapper 586 

Reef  fish •573,  586,  605,  611,  710 

Salmon - 669.  716,  722 

Sareassum ~. - 580 

ScupT. 574.617.619 

Sea  scallop •• 575 

Seasonal  Area  Management  program 674 

Sharks - ...577,625,626 

Shrimp ~ 579,  654,  689,  709 

Snapper  grouper 587 

Snowy  grouper — ~ « 587 

South  Atlantic 580,  587,  654,  688,  690.  707.  710 

Spiny  dogfish 621,  712 

Spiny  lobster - • 690 

Squid 596.  608.  714 


f  Seq.  No. 

Fishery  management  plans — Continued 

Stone  crab 648 

Summer  flounder .—• 574,  617,  619 

Surf  clam 618 

Sustainable  Fisheries  Act  amendments 578,  595.  596 

Swordfish 623 

Tanner  crabs ~ ...589.  659 

Tuna ....i 562.660 

Wahoo 583 

Westwn  Pacific - 572.  594.  646,  699,  700,  708 

Fishing: 

Alaska 571 

Antarctic  marine  living  resources..... 602 

Bycatcb  reduction  measures 571,  579 

Compensatory  fishing ~ 568 

Conservation  programs 567,  702 

Drift  gillnet • 685 

Exempted  fishing  permits 585 

Fixed  gear '• 590 

Gillnete ., 682 

Longline ~ 715,  719,  721 

National  Wildlife  Refuges 1286, 1410 

Permit  requirements  and  exemptions 565 

Pot  fishing -630 

Pound  net  leaders ~ « 681 

Purse  seine '"~ 562 

Quotas: 

Halibut : 701 

Reporting  requirements 604 

Sablefish - 701 

Swordfish •• 651 

Recreational  measures ~ ~._619,  711 

Recreational-fbr-hire — • -710 

Setnet  landings ~ - - 653 

South  Pacific  Tuna  Act 599 

Subsistence  fishing ' 666 

Subsistence  fishing  on  Federal  lands 1273, 1344, 1353 

Trawl  fishing '• • 631 

Troll  fishing •• 563 

Fishing  vessels: 

Capital  construction  fund : 668 

Chartei  boats — • 641 

Compensatory  fishing 568 

Documenting  U.S.-flag  vessels  of  100  feet  or  greater  in 

length 2453 

Fleet  capacity  control • 562,  563 

Individual  fishing  quota  reporting  requirements 604 

Limited  entry  permits 565 

North  Pacific  Observer  Program 606,  644 

Observer  data  transmission 656 

Observer  policy - 566 

Pacific  ofbhore  cetacean  take  reduction  plan ~ 676 

South  Pacific  Tuna  Act 599 

Vessel  Monitoring  System 599,  602 

Flammable  materials: 

Flammability  standards. 3940 

Upholstered  furniture 3948 

Flood  control: 

Ability  to  pay  provisions 813 

Corps  of  Engineers  procedures 808 

Flood  insurance: 

Contracts 3530 

National  Flood  Insurance  Program: 

Assistance  to  private  sector  property  insurers 3549 

Coverage  and  rates 3539 

Group  Flood  Insurance  Policy 3529 

Inspection  of  insured  structures  by  commimities 3543 

National  Flood  Insurance  Act  of  1994 285 

Flood  plains: 
DOE  compliance  with  environmental  review 

requirements • - 894 

Wetlands: 

Minimal  effects  exemptions ~ ^70 

Wetlands  Reserve  Pro^;ram -205 


nnt^  I -KM 1 rv — _l...^    n      ofkno  /  C»K:a«>*    Tn<1ov 


•jKnitt 


75760  Federal  Register /Vol.  67.  No.  236 /Monday,  December  9,  2002 /Subject  Index 


Federal  Register /Vol.  67.  No.  236 /Monday,  Decembef  9.  2002 /Subject  Index 


75761 


Seq.  No. 

Floods: 

See  Disaster  assistance 
Follow  Through  Program: 

See  Education  of  disadvantaged 
Food  additives: 

Meat  and  poultry  products 388 

NotiHcation  system 976 

Food  assistance  programs: 
See  also  Food  stamps 

School  breakfast  and  lunch  programs 

Child  and  adult  care 13 

Afterschool  snacks 350 

At-risk  afterschool  suppers 327 

Meal  supplements  for  teenagers  in  low-income 

areas 343 

Strengthening  program  integrity 352 

Technical  amendments 368 

Commodity  Supplemental  Food  Program 322,  337 

Disclosure  of  children's  eligibility  information  to  state 

Medicaid  and  CHIP  program 345 

Eligibility 348 

Indian  reservations 326,  358.  359 

Older  individuals 1125 

Plain  language  rewrite 353.  354,  355,  356,  357.  358,  359,  361. 

362 

Senior  Farmers'  Market  Nutrition  Program 338 

Special  Milk  Program  for  Children 354 

Sununer  Food  Service  Program 366 

Uniform  federal  assistance  regulations 347 

Women,  infants,  and  children: 

Exclusion  of  military  housing  payments 351 

Fanners  Market  Nutrition  Program 364 

Food  delivery  systems 319,  339 

Food  package  revisions 7 

Food  ingredients: 

See  Food  additives 
Food  labeling: 

Beef  or  pork  with  barbeque  sauce 383 

Expressed  nutrient  content  claims 391 

Generic  approval  and  regulation  consolidation 375 

Ground  or  chopped  meat  and  poultry  products 20 

Nutrient  content  claims 387 

Single-ingredient  products 20 

Standardized  terms 391 

Trans  fatty  acids 42 

Food  stamps: 

Access  for  persons  with  limited  English  proficiency 325 

Administrative  review  process 330 

Alternate  methods  for  issuing  benefits 332 

Civil  rights  data  collections 321 

Computer  matching 320 

Electronic  benefits  transfer  system 328,  332,  342,  344 

Eligibility  and  certification 10 

Employment  and  training 12.  367 

High  performance  bonuses .• 9 

Monthly  reporting  and  retrospective  budgeting 340 

Payment  adjustments 323 

Personal  Responsibility  and  Work  Opportunity 

Reconciliation  Act 367 

Privacy  requirements 349 

Quality  control 11 

Recipient  claim  establishment  and  collection 

standards 331 

Regulation  simplification „ « „ 8 

Reporting  provisions _ 340 

Resource  eligibility  standards 365 

State  agencies  administrative  and  management 

requirements 342 

State  flexibility 8 


Seq.  No. 

>  ■  , 

Foods: 
See  also  Dairy  products 

Fish 

Food  additives 

Food  assistance  programs 

Food  labeling 

Fruits 

Meat  and  meat  products 

Nutrition 

Poultry  and  poultry  products 

Sugar  , 

Vegetables 
Bioengineered: 

Premarket  notice 972 

Bioterrorism  Prevention  and  Response  Act 921 

FDA  detention  of  food 36 

FDA  registration  of  food  facilities 38 

Food  safety  rulemaking ^ 378 

HACCP  programs 376 

Identification  requirements  of  immediate  previous  source 

and  immediate  subsequent  recipient  of  foods 37 

Imported 39 

Infant  formula  quality  control 968 

Institutional  review  boards 939 

Modernization  of  standards 377 

Pesticide  residues 3369 

Preventing  exposure  to  chronic  wasting  disease 940 

Regulation  of  carcinogenic  compounds  used  in  food- 
producing  animals 966 

Sharing  recall  information  with  State  and  Federal 

agencies 396 

Transportation  in  vehicles  used  for  nonfood  products 2433 

Vegetable  oil  production: 

Air  pollution  control 3303.  3348 

Foreign  air  carriers: 

See  Air  carriers 
Foreign  currencies: 

Acquisition  regulations 2495 

Foreign  exchange: 

See  Foreign  currencies 
Foreign  persons: 

See  Aliens 
Foreign  relations: 
See  also  Citizenship  and  naturalization 

Cultural  exchange  programs 

Foreign  trade 

Immigration 

International  boundaries 

Passports  and  visas 

Treaties 

Agricultural  service .-... , 402 

Countries  eligible  for  USAID  financing „ 3082 

Foreign  shell  banks 2472 

International  accounting  standards 4350 

International  call-back  service 4021 

Organization  for  Economic  Cooperation  and  Development 

(OECD) 3391,3427 

Foreign  trade: 
See  also  Competitiveness 

Exports 

Imports 

Maritime  carriers 

Trade  agreements 

Customs  duties  and  inspection 

African  Growth  and  Opportunity  Act „ 2638 

Banking  affiliate  transactions  with  foreign  parent „....487 

Canada: 

Softwood  lumber 2655,  2658 

Caribbean  Basin  Initiative  program 2640 

DOC  employee  responsibilities  and  conduct 484 

Earnings  and  profits 2866 

Entry  procedure  for  foreign  trade  zones 2639 

Federal  employee  foreign  rights  in  inventions 751 

Filing  of  informational  materials 1757 


Seq.  No. 

Foreign  trade — Continued 
Foreign  Trade  Statistical  Regulations  changes. ..490.  493,  494,  495 

Futures  and  options  contracts 3931 

Investment  in  the  U.S 486 

.    Multijurisdictional  Disclosure  System 4282 

Port  restrictions: 

Japanese  vessels 4166 

Selected  services  transactions  with  unaffiliated  foreign 

persons - *85 

Stock  index  contracts — 3927 

Stock  transfer  rules • - » .2798 

Textile  and  apparel  products - 2641 

United  States-Caribbean  Basin  Trade  Partnership  Act „...2640 

Watches  and  jewelry 501 

Forests  and  forest  products: 
See  also  National  forests 

Botanical  products • 412 

Categorical  exclusions  for  environmental  provisions 432 

Fire  management  activities • 422 

Forest  fire  assistance  program ^ 4^0 

Forest  Land  Enhancement  Program 429 

Forestry  Incentive  Program • 479 

Imported  wood  packing  materials , 268 

Indian  allotments " 404 

Land  and  resource  management  planning ' 420 

Mineral  fractions,  sale ; 405 

Small  business  size  standards .3803 

Softwood  lumber  &t)m  Canada 2655,  2658 

Special  products 412 

Special  uses  authorizations 410,  427 

Timber  sales: 

Cancellation ~ 423 

Contracts v • •'• *25 

Export  controls • 524 

Noncompetitive  sale 409 

Surplus  species 406 

Unmanufactured  wood  from  Mexico 256 

Forfeitures: 

See  Seizures  and  forfeitures 
Foster  care: 

See  Adoption  and  foster  care  . 
Fraud: 

Crop  insurance  fi^ud.... • 200 

Debarment  of  health  care  providers 3728 

Microcap  securities  market 4338 

Odometer  fitiud • 2237 

Telemarketing  sales 4201 

Freedom  of  information: 
See  also  Confidential  business  information 

Amendments 167 

Chemical  inventory  reporting 3415 

CSOSA 3109 

DOD 766 

DOE " • 882 

DOI - :-1232 

DOJ  1524.  1740 

DOl"!!.! - •• 1773.1838 

DOT 1959 

Electronic  communication 1773 

Electronic  Freedom  of  Information  Act 1740.  3533.  3628.  3789 

EPA 3125 

FEMA 3533 

FMCS - 3552 

Foreign  Agricultural  Service 402 


HUD. 


.1199 


INS 1740 

NARA 3615 

National  Security  Agency/Central  Security  Service 

progcBia "771 

NEH 3646 

Peace  Corps • 3747 

Public  information 499.  4258 

RRB - 3768 

SEA 3789 


Seq.  No. 

Freedom  of  information — Continued 
Veterans  Affairs 3048 

Frei^t: 
See  also  Hazardous  materials  transportation 
Agricultural  conunodities: 

Ocean  freight  claims - ~ 210 

Freight  forwarding  industry 2218 

Passenger  aircraft  cargo: 

Oxygen  generators 2094 

Transportation  rate  appeals 3577 

Fruits: 

Apple  market  loss  payment  program 234,  238,  243 

Dried  fruit  wines 2511 

Fresh  fruit  definition .'• - 181 

Hass  avocados ....185 

Import  restrictions.. 245 

Imported  Clementines  from  Spain ~ 279 

Irradiation  phytosanitary  treatment 255 

Mango  Promotion,  Research,  and  Information  Order 186 

Phytosanitary  certificates  for  imports 271 

Plum  pox  compensation 247 

Fuel: 
See  Energy 

Fuel: 

Air  pollution  control 3196,  3197.  3276.  3284.  3352 

California  gasoline 3207 

Diesel  fuel  definition 2899 

Diesel  particulate  matter  exposure  in  underground 

mines « v93 

Emission  standards  for  nonroad  diesel  fuel 126 

Gasoline  distribution  facility  emission  standards 3305 

Labeling  requirements  for  alternative  fuels 4198 

Low-sulfur  highway  diesel  fuel 3325 

Refo^nulated  gasoline 3197.  3352 

Tier  2/gasoline  sulfur  regulations _ 3346 

Fuel  additives: 

Gasoline  deposit  control  additives ,3290' 

Methyl  tertiary  butyl  ether  (MTBE) _ 3177.  3518 

Oxygenated 3375 

Fuel  economy: 

Fuel  economy  credits 2300.  2318 

Light  trucks  and  light  duty  vehicles 2281,  3300 

Funeral  industry: 
Practices  rule 4197 


Gambling: 

Classification 4236 

NIGC  definitions ~ 4235 

Garnishment  of  wages: 

See  Wages 
Gas  exploration: 

See  Oil  and  gas  exploration 
Gas  reserves: 

See  Oil  and  gas  reserves 
Gas  utilities: 

See  Natural  gas 
Gases: 

See  also  Natural  gas 

Coalbed  methane  development 1514 

Generally  Recognized  as  Safe  (GRAS)  food  ingredienU: 

See  Food  additives 
Gifts  to  Government: 

See  Government  property 
Goats: 

Blood  and  tissue  collection  at  slaughtering 

establishments 246 

Brucellosis  indwanity 263 

Government  buildings: 

See  Federal  buildings  and  facilities 
Government  contracts: 

See  also  Government  prociuement 

Acquisition  regulations: 
Commercial  items 3892.  3902 
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Seq.  No. 

Government  contracts — Continued 
Acquisition  regulations — Continued 
Cost-reimbursement  contracts  for  services 3895 

DOL 1837 

Electronic  listing  of  acquisition  vehicles  for  use  by  more 

than  one  agency 3900 

Financing  payments 3897 

Payments  under  fixed-price  construction  contracts 3919 

Progress  payment  requests  under  indefinite-delivery 

contracts 3899 

USAID 3077,3078.3080 

Affirmative  action , 1782 

Audits 1833 

Commodity  Credit  Corporation  storage  contracts 204 

Contract  dispute  procedures 3576,  3577 

Contractors: 

Architect-engineer  qualifications 3894 

Computer  security 877 

OOD  placement  assistance  program 772 

DOE  contract  security  personnel 876 

DOE  security  requirements 878 

Employee  rights  concerning  payment  of  union  dues  or 

fees 1785 

Government  property  management  and  disposition 3884 

Hazardous  material  safety  data 3898 

Local  hiring  and  training 3128 

Open  competition  and  government  neutrality  towards 

labor  relations ^ «...3893 

Overpayment  notification 3897 

Veterans  employment  report 1873,  1874 

DEAR  amendments: 

Patent  rights 904 

Debarment  and  suspension ^.~ 498,  3123 

Defense  contracts: 

Acquisition  of  vessel  propellers ~ 801 

Balance  of  Payments  Program 794 

Competition  in  the  purchase  of  services  under  multiple 

award  contracts 786 

Contingent  fees  for  foreign  military  sales 782 

DFARS  modification 778,  779.  780.  782,  784.  785,  787,  789, 

791,  792.  793.  794,  795,  796.  797,  799,  802.  803.  804, 

805 

Enhancements  to  Congressional  notifications 1912 

Fixed  price 779 

Foreign  military  sales  customer  involvement 788 

Local  contractor  preference 799 

Ocean  transportation  by  U.S.-flag  vessels 792 

Offset  arrangements 1912 

Patent  rights 777 

Performance-based  service  contracts 780 

Profit  policy 793 

Qualification  requirements  for  contracting 

professionals 790 

Reporting  requirements „ 803 

Research  and  development „ 797 

Subcontract  commerciality  determinations 795 

EPA  acquisition  regulations 3123.  3130,  3138 

Federal  Acquisition  Streamlining  Act 1775 

Highway  engineering  and  design  related  services 2182 

bidians 1489 

Nondiscrimination „ 1782.  3633 

Nuclear  safety  management _ 28 

Research  and  development 991 

Rights  to  inventions 750.  752 

Shipbuilding  capability  preservation  agreements 817 

Subcontractors: 
Employee  rights  concerning  payment  of  union  dues  or 

fees „ 1785 

Taxpayer  identification  numbers 3534 

Transportation  rate  determination 3577 

VA  Acquisition  Regulation: 

Construction  and  architect-engineer  contracts 3071 

Wildfire  Suppression  Aircraft  Transfer  Act 770,  775 


Seq.  Na 

Government  employees: 
See  also  Conflict  of  interests 
Military  personnel 
Political  activities  (Government  employees) 

Appeals 3682 

Career  and  career-conditional  employment 3696 

Civilian  Marksmanship  Program: 

Civil  service  benefits  for  former  employees 3719 

Claims  for  damages  against  DOE  employees 906 

Classification  appeals 3680 

Computer  security 877 

Contract  employees:  '^ 

Background  investigations 3121 

Corporation  for  National  and  Community  Service: 

Discrimination  complaint  procedures 3094 

Cost-of-living  allowances: 

Nonforeign  areas 3739 

Criminal  investigators  ..'. 3710 

Defense  of  tort  suits 1752 

Defense  personnel 772 

Claims  settlement 757,  758.  759 

Voluntary  state  tax  withholding  from  retired  pay 769 

District  of  Columbia  employees: 

Benefits 3716 

Retirement,  health,  and  life  insurance  coverage 3717 

Drug-free  workplace  requirements 767.  841.  903.  1229.  1766. 

1942,  1943.  3016.  3083,  3095,  3542,  3553.  3569.  3602, 

3637.  3645.  3750.  3797 

Employee  morale 3911 

Employment  discrimination 3524.  3525 

Ethical  conduct  standards: 

Attorneys « 1758 

DOT 1956 

Excepted  service: 
Appointing  authority  for  nontemporary  part-time  or 

intermittent  positions 3734 

Career  and  career-conditional  employment .... 3696 

Operational  procedures 3670 

Revocation  of  Schedule  A  authority...^ 3697 

Federal  mail  management ,.» ..3584 

Financial  disclosure  requirements * 3658 

Foreign  gifts  value ~ 3588 

Foreign  rights  in  inventions 751 

Gift  acceptance  authority  of  OGE 3656 

Governmentwide  nonprocurement  common  rule  for 

debarment  and  suspension 433.  767,  903,  919,  1134,  1229, 

1766,  1942,  1943,  2471,  3016,  3083,  3095,  3542,  3553, 
3569,  3602,  3616,  3632,  3636,  3644,  3733,  3750,  3797 
Health  benefits: 

Administrative  simplification  provisions 3692 

Children's  equity ..." 3727 

Debarment  of  heialth  care  providers..... ..3728 

Effective  dates 3725 

Extension  of  TRICARE  coverage > 3741 

FEHBP  changes 3691,  3694,  3695,  3724,  3726 

Financial  sanctions  of  health  care  providers 3693 

Flexible  spending  accounts 3729 

Himian  reliability  program  for  DOE  employees > 879 

intermittent 3675 

Investigations 3732 

Job  grading  reviews .......~ — „...3682 

Leave  regulations 3683,  3740 

Life  insurance 3690 

Federal  Acquisition  Regulation 3730 

Premiums 3723 

Time  Erame  for  electing  optional  insurance 3723 

Merit  promotion  and  internal  placement 3674 

Office  of  Inspector  General  subpoenas  and  response  to 

subpoenas 1198 

Order  of  release  from  competitive  level 3676 

Part-time 3675 

Pay  rates: 

Administration ^. 3710 

Administrative  appeals  judges 3737 
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Seq.  No. 

Government  employees — Continued 
Pay  rates — Continued 

Administratively  uncontrollable  overtime  pay 3712 

Locality -based  comparability  payments.™ , 3704,  3707 

Official  duty  station  determinations 3703 

Pay  retention - 3709 

Premium  pay  limitations 3711 

Prevailing  rate  systems 3705,  3706,  3735,  3736 

Regulation  amendments 3683,  3740 

Superior  qualifications  appointments 3681 

Temporary  organizations 3708 

Personal  financial  interests 3659 

Personnel  Security  Assurance  Program 880 

Post-employment  conflict  of  interests 3663 

Presidential  Rank  Award  eligibility 3702 

Probation  on  initial  appointment  to  competitive 

position " ■ 3671 

Promotion  and  internal  placement 3701 

Public  safety  officers •> 1765 

Purchases  of  property  sold  by  GSA 3581 

Reasonable  accommodation  language  for  OPM  vacancy 

announcements ;..3699 

Recruitment  and  selection  through  competitive 

examination 3700 

Reemployment 3672,  3677,  3684 

Relocation  costs 3578,  3703,  3912 

Research  programs  and  demonstration  projects 3679 

Responsibilities  and  conduct: 

DOC ♦84 

Retention  allowances - 3^13 

Retirement: 

Court  orders  awarding  survivor  aimuities 3688 

Coverage  for  non-appropriated  fund  instrumentalities 3715 

Credit  for  military  service 3685 

Debt  collection • 3687 

Federal  Erroneous  Retirement  Coverage  Corrections 

Act - 3720 

FERS  basic  annuity ? 3722 

FERS  coverage  ejections 3689 

Record  retention 3721 

Repeal  of  dual  compensation  reduction  for  military 

retirees 3738 

State  income  tax  withholding 3686 

Salary  offset 157,  158.  2498,  4275 

Seasonal 3675 

Security  standards 3731 

Selective  Service  registration  requirements 3673 

Standards  of  conduct 905,  3598.  3642,  3643,  3660,  3661,  3662, 

3664,  3743,  3746,  3775,  3815 

Subpoenas 3665 

Temporary  change  of  station 3703 

Testimony 1144,3665 

Time-in-grade  restrictions .-.« 3698 

Training — * 3678 

Travel  Cost  appeals 3578 

'Travel  cost  principles 3911 

Travel  reffulations 3566,  3567.  3579,  3589,  3590.  3591.  3592. 

3593 

Voluntary  separation  incentive  repayment  waivers 3714 

Withholding  of  State  and  local  income  taxes 2494 

Government  procurement: 
See  also  Government  contracts 
Acquisition  regulations: 

Applied  research  definition 3915 

Balance  of  Payments  Program 3914 

Caribbean  Basin  country  end  products 3879 

Commercial  items 3892.  3896 

Commercially  available  software 781 

Cost  accounting  standards  administration ~ 3886 

Cost  principles 3901,  3904,  3905,  3908.  3911 

Department  of  State » 1887 

Development  definition 3915 

DFARS  modification 777,  778.  781.  783.  785,  786,  787,  788. 

789,  790,  793.  794.  796,  798,  799,  800,  802,  803,  804, 

805 


Seq.  No. 


...902 
.1837 
.3889 


Government  procurement — Continued 
Acquisition  regulations — Continued 

DOE r 

DOL — 

Electronic  signatures • 

Energy-efficient  office  equipment,  supplies,  and 

services 3586 

EPA 3120 

European  Union  trade  sanctions « 3920 

Federal  Prison  Industries  contract  performance 

evaluation - 3910 

Federal  Supply  Schedule  contracts ~ 3916 

Federal,  State,  and  local  taxes 3906 

Financing  policies 3887 

Geographic  use  of  the  term  United  States 3891 

GSA 3586 

HUD ....■■' 1197 

Incidental  items 3916 

Indian  organizations  and  Indian-owned  economic 

enterprises 796 

Leadership  in  Environmental  Management '. 3909 

Local  contractor  preference 799 

NASA 3600 

Order  disputes 3916 

Performance-based  contracting 3917 

Pilot  Mentor-Protege  Program , 798 

Prohibited  sources 3903 

Purchasing  by  management  and  operating 

contractors • S**! 

Sealed  bids 3896 

Simplified  acquisitions • 3896 

Task  order  and  delivery  order  contracts - 3913 

Temporary  emergency  procurement  authority 3907 

Termination  related  terms 3918 

Trade  agreements 3879,  3880 

Trademarks  for  government  products — 3890 

Treasury 2461 

U.S.-flag  vessel  preference 3878 

USAID 3078,3080 

Veteran-owned  small  business  development 3888 

Veterans  Affaire 2993,  2994.  3037,  3038 

Contractors: 

Local  hiring  and  training 3128 

Contracts: 

Incrementally  funding  fixed-price  contracts 3115 

NFS  contracte 423,  425 

Costs: 

Travel •• 3883 

DOD  prototype  projects - •••••• 776 

Electronic  commerce - ^ 3885 

24d5 


Foreign  currency  use 

Government-unique  standards 3669 

Historic  preference » 3568 

HUBZone  program - 3585 

Level  of  effort , - 3119 

Lobbying  restrictions - 3881 

Nondiscrimination f. 3565 

Recycled  products •• ^00,  3432 

Small  businesses 3882 

Small,  minority,  and  women's  business  utilization 3113 

Streamlining  legislation  implementation 3883 

Subcontracting - 3882 

Taxpayer  identification  numbers - 3534 

Universal  product  numbers ~ 2993 

Voltmtary  consensus  standards 3669 

Govenunent  property:  " 

See  also  Federal  buildings  and  facilities 

Government  property  management 

Abandoned  or  forfeited  personal  property 3561 

Economic  development  transfers  of  real  property  by 

DOE 890 

Foreign  gifts  value -.- ~ 3588 

Purchase  by  GSA  employees...'. — - 3581 

Sale  of 770.775 
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Seq.  No. 

Government  property — Continued 
Sale,  abanaonment.  or  destruction  of  personal 

property 3583 

Security  at  military  installations 784 

Transfer  of  excess  property  to  institutions 482 

Use,  handling,  and  disposal  requirements 3562 

Government  property  management: 

Aircraft 3574 

Motor  vehicles 3575 

Nondiscrimination 3557,  3559 

Persona]  property  management , 3563 

Real  property ~ 3572,  3573 

Space  and  related  services: 

Rents  and  leases 3580 

Telecommunications  management 3560 

Government  publications: 

DOD  publications , 756 

Plaui  language  revisions 3620 

Reproduction  services - 3570 

Stars  and  Stripes  newspaper 755 

Grains: 
See  also  Feed  grains 

Crop  insurance ~ ~ 305 

Ehsgviising  quality ^ 313 

Divider  tolerances 315 

Geographic  areas  for  inspection  services 318 

Inspection  and  weighing  service  fees 314 

Kamal  bunt  compensation 278 

Reinspection  or  appeal  inspection  for  grade 316 

Grant  programs: 

AmeriCorps  regulations 3093.  3105 

CNCS  regulations _ 3097 

Countries  eligible  for  USAID  financing _ 3082 

DOD  grant  and  agreement  regulations 768 

Firefighters  assistance 3545 

Freedom  of  information 1838 

Learn  ft  Serve  regulations 3093 

Library  services 3631 

NASA  Grant  and  Cooperative  Agreement  Handbook 

revision „ 3596,  3604,  3605 

Research  grants 991 

Rights  to  inventions 750.  752 

State  cemetery  grants 2995 

Technology  investment  agreements 768 

Ticket  to  Work  Medicaid  Infrastructure  Grant 1036 

Use  of  ACTION  Agency  Official  Seal 3101 

Victims  of  crime 1768 

Violence  against  women  grant  programs 1770 

Grant  programs-agriculture: 

Administration  provisions 283 

Allocation  of  funds 443 

Nonprociirement  regulations 434 

Outreach  and  assistance  for  disadvantaged  farmers  and 

ranchers 435 

Rural  Business  Enterprise  Grant  Program 439.  445,  448 

Rural  business  investment  program „ 441 

Rural  Business  Opportunity  Grants ~.~ 449 

Rural  economic  development 442 

Technical  assistance  and  training 288,  453 

Television  demonstration  grants 448 

Water  programs 451 

Grant  programs-education: 

Administrative  regulations « 766 

Denial  of  Federal  contracts  and  grants 791 

Freedom  of  Information „ 766 

Head  Start  program 1118.  1122,  1124 

Impact  Aid  construction  grant  program 849 

National  leadership  demonstration  grants 3631 

National  Security  Education  Program _ - 761 

Student  assistance  general  provisions 850 

Grant  programs-environmental  protection: 

Clean  Water  State  Revolving  Fund  program 3502 

Cooperative  agreements  and  Superfund  state  contracts 3460 

EPA  fellowships 3129 


Seq.  No. 

Grant  programs-environmental  protection — Continued 

Flood  mitigation  assistance  programs 3530 

Violent  Offender  Incarceration/Tnith-in-Sentencing 

Incentive  Grants  Program  review ....1772 

Water  quality  cooperative  agreements 3487 

Grant  programs-health: 

AOA  rules  revisions 1125 

NIH  center  grants - -987 

NIH  training  grants 988 

Grant  programs-housing  and  community  development: 
Community  development  block  grants: 

Brownfields  activities 1185 

Community  revitalization  strategy 1188 

Notification  requirement  of  intent  to  use  funds  to 

demolish  HUD-owned  housing 1192 

Prohibition  on  use  of  funds  for  job-pirating 

activities « 1189 

Slum  and  blight  prevention «. 1185 

Empowerment  zones  and  enterprise  communities 1191 

Faith-based  organizations'  participation  in  HUD 

programs 65 

Increasing  operating  cost  percentage 1190 

OMB  Circular  A-110  revisions 1142 

Renewal  communities ...; 1191 

State  homes  for  veterans ^.~3002 

Grant  programs-Indians: 

Construction  of  jails - 1764 

Indian  Education  Discretionary  Grant  Program 847 

Landowner  Incentive  Program „ « 1284 

Tribal  Wildlife  Grants  Pr^am _ ~ 1283 

Grant  programs-natural  resources: 

Carey  Act  grants 1515 

Landowner  Incentive  Program 1282.  1284 

North  American  Wetlands  Conservation  Act  grants 

program 1238 

Private  Stewardship  Grants  Program 1360 

Tribal  Wildlife  Grants  Program 1283 

Wetland  Program  Development  Grants 3487 

Wildlife  Restoration  Pro^^ms ^....,.1241 

Grant  programs-transp<Hrtation: 

Buy  American  Act - 2351 

Clean  fuels  formula  grant  program ,. 2398 

Uniform  administrative  requirements. ~ .1926 

Grants  administration: 

Audit  requirements 1833,  3538 

Audit  resolution  policy 1334 

Debarment  and  suspension  - ~ 1836 

Disaster  assistance ,. — 224,  242,  3547,  3548 

Drug-free  workplace  requirements 433,  767,  919,  1766,  1836, 

1942,  3569,  3602.  3616,  3637.  3645.  3750.  3797 
National  Coastal  Wetlands  Conservation  Grant 

Program 1389 

Nondiscrimination 1567,  1889,  3081,  3098,  3647,  4249 

Social  Security  Administration 3852.  3853.  3854.  3870 

Uniform  administrative  requirements 500, 1142,  2997,  3079, 

3541.  3853 
Grazing  lands: 

Authority  to  grant  stays  of  decisions ,. ~ .....1231 

Conservation - 476,  1500 

National  Forest  System 404 

Guaranteed  loans: 

See  Loan  programs 
Guns: 
See  Arms  and  munitions 


Handicapped: 

See  Individuals  with  disabilities 
Harbors: 

Handling  of  explosive  and  other  dangerous  cargoes 1985 

Maintenance  fees 2630,  2667 

Hatch  Act: 

See  Political  activities  (Government  employees) 
Hawaiian  Natives: 

Grants  for  services  provided  to  older  individuals 1125 
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Seq.  No. 

Hawaiian  Natives — Continued 

Mortgage  eligibility 1158 

NAHASDA  housing  assistance 1211 

Hazardous  materials  transportation: 
See  also  Pipeline  safety 

Administrator  definition 2424 

Air  carrier  emergency  telephone  number  requirements 2421 

Aircraft  carriage ~ 2400 

Barge  requirements » 2033 

Cargo  tank  requirements 2401,  2418,  2434 

Coast  Guard  regulations 2013,  2014 

Commercial  driver's  license  endorsement ...» 108 

DOT  specification  cylinders 2445 

Explosive  materials 2413 

FAA  material  recognition  training 2056 

Hazard  communication  requirements - 2407 

Hazardous  waste  manifest  rule 3443 

IM  portable  tank  unloading 2425 

Incident  reporting ,.> 2420 

Intergovernmental  relations ~ 2417,  2443 

International  standards 2410,  2443 

Lithium  batteries ~ 2426 

Motor  carriers - 2212,  2401 

Oxygen  cylinders  on  aircraft 2408 

Penalty  guidelines • 2431 

Radioactive  materials 2435,  4251 

Rail  transport 2402 

Registration  fee  reduction 2427 

Regulation  revisions ~ ~ 2412,  2450,  2451 

Route  plans 2236 

Security 2191,  2411.  2429 

Shipping  papers  retention 2416 

Tire  checks 2235,2430 

Uranium  ore ~ 1759 

Wastewater  treatment  exemptions 130 

Hazardous  substances: 
See  also  Explosives 

Flammable  materials 
Hazardous  waste 
Radioactive  materials 
Hazardous  materials  transportation 

Air  pollutants 119,  120.  121,  122,  139.  140.  3140,  3152,  3153, 

3154.  3157,  3158,  3160,  3161,  3180.  3194.  3227,  3228. 
3229,  3231,  3232,  3233,  3235.  3236,  3238,  3242.  3243. 
3244,  3258,  3276.  3296,  3298,  3302.  3310,  3312,  3313, 
3314.  3316.  3317.  3318.  3326.  3329.  3333,  3335,  3336. 
3337,  3338.  3340.  3344,  3348,  3349.  3390 
Aluminum: 

Cylinder  safety  problems •*■ 2438 

Labeling  for  small  volume  parenterals  and  pharmacy  bulk 

packages 962 

Spent  potliners  from  primary  reduction ~ 3449 

Asbestos 96.3401 

Beryllium 1842 

Carcinogen  risk  assessment • 3136 

CERCLA  corrections 3457.  3464 

Chemicals: 

Chemical  test  rules 3389.  3390.  3407 

Import  of  toxic  chemicals .'• 3380 

Chromium •' 1847.  3233 

Consumer  confidence  report  rule , 3515 

Crystalline  silica 99 

Designation  under  CERCLA 3462 

Developmental  and  reproductive  toxicity  testing 3381 

Drinking  water  regulations ...3471.  3481,  3511.  3512.  3513 

Ethylene  oxide .....1840.  3304 

Extremely  hazardous  substance  list 3416.  3417 

Glycol  ethers • 1859 

Halogenated  solvents 3315 

High-pressure  seamless  cylinders 2437 

Isocyanates 3218.  3417 

Lead 3312.  3377,  3386.  3403.  3434.  3952 

Material  Safety  Data  Sheete.... 3898 

Mercury  analysis 3469.  3482 


Seq.  No. 

Hazardous  substances — Continued 

Metals ; 3406 

Metals  from  electroplating  operations 131 

Method  24  amendment 3144 

Methyl  tertiary  butyl  ether  (MTBE) 3177.  3518 

MSHA  protection  standards - 1827 

Natural  rubber  latex ...~ 3942 

Oxygen  use  by  air  carrier  passengers 1939 

Ozone  depleting  substances 3185,  3205,  3280,  3283.  3324 

Perchloroethylene - 3302 

Perfluoroalkyl  sulfonyls „ 3400 

Pesticides 3366.  3368 

Active  ingredient  production 3266,  3350 

Data  requirements  for  registering  biochemical  or 

microbial  products 3360 

Emergency  exemption  regulations 115 

Produced  by  transgenic  plants 3366.  3370 

Rules  of  practice ~ 3117 

Worker  protection  standards 3367 

Pipeline  safety  standards 111.  2403,  2405,  2428,  2444,  2447, 

2449 

Pollution  contingency  plan 3466 

Procedural  and  rulemaldng  changes 2440 

Public  notification  rule 3515 

Radon •• 3516 

Regulation  of  gasification  devices  processing  hazardous 

waste  at  petroleum  refineries 3444 

Releases  on  public  land ~ 1518 

Reporting  and  recordkeeping  requirements 3396 

Semiconductors  manufacture  and  assembly 3430 

Sulfur  oxides 3150,  3178.  3268.  3344 

Surface  coatings - 3144 

Thorium 892 

Toxicological  profiles: 

Metals 3406 

Toxics  Release  Inventory: 

Additions,  deletions,  and  modifications 3410 

Chemical  expansion 3418 

Coal 3411 

Dioxin  and  dioxin-like  compounds 3414 

Metal  mining 3413 

Pollution  Prevention  Act  information  requirements 3419 

Reporting  requirements 3412.  3413 

Rp"iew  of  chemicals  on  original  list ^ 3409 

Ura  lum 892,  1759 

Wdter  pollution  control 3469,  3471,  3483,  3494 

Hazardous  waste: 

Benzene 3273 

Carbamates 3456 

Cathode  ray  tubes 3447 

Cement  kiln  dust .". 141 

Disposal  facilities: 

Combustion  facilities - 3450 

Radioactive  waste .'. — 3353 

Groundwater  contamination .....3236 

Land  disposal: 

Restrictions - 3420,  3438 

Spent  potliners  from  primary  aluminum  reduction 3449 

l^ead ...3385,  3434 

Manifest  regulations 3443 

Medical  waste • 2439 

Mercury.. - .....3420 

Paint  manufacturing  waste 3452 

Permit  program •• 1*2 

Polychlorinated  biphenyls 3404 

Radioactive  waste 4259 

Advance  notification  to  Native  American  tribes  of 

transftortation 4260 

Dose  methodology 3149 

Geological  and  seismological  criteria  for  storage 

systems 4255 

List  of  approved  spent  fuel  storage  casks 4252,  4277 

Yucca  Mountain,  NV 4273 

Radioactively  contaminated  cadmium-,  merctuy-,  and 

silver-containing  batteries 3438 
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Hazardous  waste— Continued 

Recycling . 3447,  3453 

Requirements  revision... ...............~ 2436 

Solid  waste 132,  3422.  3434 

Solvents «.. - 129 

Toxic  waste  site 3380 

Toxicity  characteristic  rule 3445 

Training  programs  accreditation ~ 1868 

Transboundary  shipment  within  Organization  for  Economic 

Cooperation  and  Development  member  countries 3427 

Triarylmethane  dye  and  pigments . — - 3446 

Uncontrolled  sites  on  the  NPL ..~.... — .........„_... 3461 

Head  Start  Program: 

See  Education  of  disadvantaged 
Health  care: 
See  a7so  Medicaid 
Medicare 

Ambulance  services ^^.„.^.............ii 1079 

Anti-kickback  provisions 907,  911 

Benefits  Improvement  and  Protection  Act: 

Managed  care  rules  modifications 1008,  1096 

Debarment  and  suspension 919 

Electronic  transactions 1095 

Financial  sanctions  of  providers 3693 

Home  health  agencies 1044 

Medicare  conditions  of  participation — ..-. — 1051 

Prospective  payment  system 1031,  1097 

Human  cellular  and  tissue-based  products 970,  971 

Inmate  fees 1526 

National  Vaccine  Injury  Compensation  Program 983 

Nondiscrimination ~ 918 

Performance  standard  for  diagnostic  x-ray  systems 944 

Post-retirement  benefit  plan  costs _...3667 

Privacy  standards - ~. 920 

Risk-sharing  arrangements ».... 91 1 

Self-declaration  of  citizenship ~ 1016 

Third-party  liability 1040 

Underserved  areas... - 961 

Veterans: 
Additional  disability  or  death  due  to  care,  treatment  or 

program 2982 

Advanced  health  care  planning 3000 

Copayments  for  inpatient  hospital  care  and  outpatient 

medical  care 3009,  3055 

Extended  care  services  copayments - 3053 

Extension  of  eligibility 3007 

Filipino  veterans _ 3056 

Fisher  Houses  and  other  temporary  lodging 3008 

Non-VA  service  and  care 2973 

Physical  examinations  through  age  17 ................. 3007 

Priorities  for  medical  services ~ 3010 

Reasonable  charges  for  care  or  services ^.2974,  3004,  3005 

Simplified  acquisition  procedures 3037 

Uninsured  veterans'  non-VA  emergency  medical 

care 114 

Women's  Health  and  Cancer  Rights  Act _.... 1805 

Health  facilities: 
See  also  Hospitals 

Nursing  homes 
Ambulatory  surgical  centers: 

Conditions  for  coverage . — 1024 

List  of  covered  procedures 1080 

Drug-free  workplace  requirements 919 

Electronic  cost  reporting  requirements ~ 1072 

Federally  qualified  health  centers „ 907,  1072 

Fire  safety  requirements  for  RNHCI.  ASC,  hospices.  PACE. 

hospitals,  and  long-term  care  facilities 1057 

Intermediate  care  facilities  for  the  mentally  retarded: 

Conditions  of  participatiim 1005 

Long-term  care: 

Paid  feeding  assistants _......... ...>>. 1067 

Prospective  Payment  System 1030. 1094 

Physician  referrals  for  health  services 1063 

Psychiatric  residential  treatment  fecilitieB.............>.>........S0, 1054 


Seq.  No. 


Health  feciUties — Continued 

Skilled  nursing  fecilities _ 52. 1098.  1108.  1109 

Use  of  restraint  and  seclusion ~ ~ 49 

Health  insurance: 
See  also  Medicare 
Access: 
Non-federal  governmental  plans  exempt  from 

HIPAA 1091 

Pre-existing  condition  exclusions 2895 

Special  eiutillment  rules 2895 

Benefit-specific  waiting  periods 1021 

CHAMPUS: 

Beneficiaries  age  65  and  over 830 

Bonus  payments  in  medically  underserved  areas.......~ 837 

Claimcheck  denials  appeals  process „.«..... 826 

Coverage  of  transplants ~ 836 

Double  coverage 824.  825 

Dual  compensation/conflict  of  interest  provision ...822 

Individual  Case  Management  Program 829 

Methodology  for  coverage  of  NIH-sponsored  clinical 

trials 827 

Payment  for  ambulatory  care _ 821 

Pharmacy  Benefits  Program 828.  838 

Prosthetic  devices  coverage 823 

Regulation  amendments 833 

Third-party  recoveries 825.  839 

TRICARE 828.  830.  831.  832.  834.  835.  837.  838 

Claims  attachment  standard 47 

Continuing  coverage  notice _ ~ ~88 

District  of  Columbia  employees ~ 3717 

Electronic  signatures 59 

Employer  based  group  health  plans „ 88 

Nondiscrimination  provisions 1082 

Employer  identification  number « 1090 

Exemption  bom  State  regulation „...1800 

Extension  of  TRICARE  coverage _. — 3741 

Flexible  spending  accounts 3729 

Government  employees 3691,  3694.  3695.  3724.  3725,  3726 

Children's  equity 3727 

Health  Insurance  Portability  and  Accountability  Act 46,  58 

Administrative  simplification  provisions 3692 

Bona  fide  wellness  programs 1083,  2811 

Church  plans „....2810 

Health  care  access,  portability  and  renewabillty 89 

Nondiscrimination 90,  2809,  2810.  2811 

Health  plan  identifiers ~ 46 

Mental  Health  Parity  Act , 1071 

Multiple  employer  welfere  arrangements 1804 

Portability 1027.  1070.  2895 

Provider  identifiers 58 

Reform: 

Electronic  retail  pharmacy  transactions 62 

Retirement  benefits 149 

Security  of  individual  health  information 59 

State  Children's  Health  Insurance  Program: 
Disclosure  of  eligibility  for  food  assistance 

programs « 345 

Family  coverage  options _ ~ ~ 1020 

Reallocation  notice „..„........„.......>........................1112 

Health  insurance  for  aged: 

See  Medicare 
Health  professions: 

Alioa  health  care  vntkan . ...1614.  1641 

Audiologists ~ 1041 

Exclusion  from  Social  Security  disability  programs  for 

fraud _ 3864 

National  Practitioner  Data  Bank - 980.  982 

Nurses: 

Nonimmigrant  aliens „. - - 1690. 1792 

Optometrists  and  ophthalmologists „ 4196 

Physicians: 

Fee  schedule ...............«.54, 1069. 1107 

Health  services  refenals — 1063 
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Health  professions — Continued 
Physicians — Continued 

National  interest  waivers  for  alien  physicians 1689 

Referrals  to  health  care  entities  tvith  which  they  have 

financial  relationships 1085 

VA  medical  opinions  rules 3040 

Professional  shortage  areas 981 

Provider  identifiers 58 

Speech  pathologists 1041 

Health  records: 

Photocopy  expenses ~." 1007 

Prescription  release  rule.... 4196 

Privacy  and  disclosure  of  SSA  records  and 

information ~ 3872 

Hearing  and  appeal  procedures: 

See  Administrative  practice  and  procedure 
Heart  disease: 

CHAMPUS  coverage  of  transplants 836 

Helicopters: 

See  Aircraft 
Heliports: 

See  Airports 
Hepatitis  B  virus: 

Correctional  management 1558 

Hepatitis  C  virus: 

Blood  donors  and  recipients 43 

Hospital  conditions  of  participation 1053 

Herbicides: 

See  Pesticides  and  pests 
Higher  education: 

See  Colleges  and  universities 
Highway  safety: 

Highway-rail  grade  crossings 2186.  2201 

Mexican  motor  carriers 2221 

Motor  carrier  regulations 2196,  2197.  2201.  2206,  2207,  2212, 

2217.  2223.  2224,  2239 

National  Bridge  Inspection  Standards.. 2167 

Retroreflective  sign  materials 2185 

State  programs » «•.••- 2249 

Traffic  control  devices: 

Accessible  pedestrian  signals 2187 

Manual  revision 2166,  2180 

Work  zone  safety 2161 

Highways  and  roads: 
See  also  Bridges 

Highway  safety 
Motor  carriers 
Motor  vehicle  safety 
Motor  vehicles 

Debt  financing ~ 2168 

Design-build  contracting 2174 

Engineering  and  design  related  services  contracte 2182 

Environmental  impact  and  related  procedures  ....2184.  2245.  2397 

Federal  aid  projects 2160.  2171 

Federal  lands  highway  program: 

Forest  highways  program 2165 

Indism  reservations  road  program - ~ 2163 

Park  roads  and  parkways  program 2162 

Refuge  roads  program ~... 2164 

Highway  vehicle  definition 2792 

Indian  reservation  road  bridge  program » 2177 

Indian  reservation  roads  program 1446. 1451 

Landscape  development ~ - 2189 

Metropolitan  transportation  planning 2176.  2190.  2396 

National  Forest  System  road  management  policy 428 

National  Highway  System 2171 

Flaiming  and  research  program  administration 2188 

Railroad  highway  projects — 2172 

Statewide  metropolitan  planning 2183 

-   Transborder  traffic  controls  and  fees ~ 1609 

Truck  size  and  weight  requirements « - 2170 

Historic  preservation: 
Disposition  of  culturally  unidentifiable  human 

temains ; ••••• 1429 


.        S«|.  No. 

Historic  preservation — Continued 

Import  restrictions  on  archaeological  materials 2669,  2673, 

2674,  2675 

National  Historic  Preservation  Act  amendments ^....3076 

Native  American  Graves  Protection  and  Repatriation 

Act 1427.1430 

Tribal  lands 1413 

Historical  records: 
See  Archives  and  records    ^ 

mv: 

Correctional  management 1558 

Hogs: 

HACCP  programs 378 

Imports  from  Europe ~ ~.M7 

Pseudorabies  indenmity  payment ......_...» 270 

Swine  packer  marketing  contracte 317 

Holding  companies: 

Change  in  bank  control 4171.  4178.  4183,  4184.  4185.  4186. 

4187 

Exemption  for  certain  acquisitions - .4321 

Foreign  personal  holding  company  income 2833 

Industry  Guide  3  amendmente 4278 

Homeless: 

Homeless  Veterans  Comprehensive  Assistance  Act 2975 

Homesteads: 

Disposal  of  reserved  minorals 1497 

Honey: 

Honey  wines 2511 

National  Organic  Program  standards 173 

Horses: 

Brucellosis  indemnity ~...- 263 

Horse  breeder  loans - ~ 233 

'  Horse  industry  organizations: 

Protection  requiremente 269 

Hospice  care: 

Electronic  cost  reporting - 1072 

Medicare  conditions  of  participation 998 

Medicare  policies — . — ...... 1002 

Wage  index • -« 1106 

Hospitals: 

Benefite  for  Filipino  veterans 3056 

CHAMPUS  payment  for  ambulatory  care -821 

Conditions  of  participation: 

Laborat(Hy  services 1053 

Quality  assessment  and  performance  improvement 

program - 00 

Copayments  for  veterans ~ 3009,  3055 

Diagnostic  procedures • 1045 

DOTgrante -. * 1926 

Grante  administration 500.  766. 1142.  3079,  3541 

Inpatient  prospective  payment  system 63.  1100 

Inpatient  rehabilitation  prospective  payment  system  ...1032, 1099. 

1105 

Length  of  hospital  stay  after  birth  of  child . — 1803 

Medicare - 57 

Coinsurance  amounte 1086 

Emergency  Medical  and  Treatment  Act 64 

Extended  care  services  coinsurance 1073, 1086 

Inpatient  deductible 1073.  1086 

Inpatient  disproportionate  share  adjustment 

calculation 1009 

Long-term  care  prospective  payment  system 1030 

Nondiscrimination  in  referral  to  home  health 


agencies . 


.1034 


Outpatient  prospective  payment  system 53,  1068 

Premium  for  uninsured  aged  and  certain  disabled 
individuals  who  have  exhausted  other 

entitlement 1076,1088 

Mortgage  insurance  for  refinancing  existing  debt 1179 

Outpatient  services 1045 

Houra  of  work: 

See  Wages 
Household  appliances: 
Energy  efficiency » _...25.  871.  875 
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Household  appliances — Continued 

Surface  coating  of  large  appliance  products  and  parts 3336 

Test  procedutes 861 

Housing: 
See  also  Fair  housing 
Homeless 
Housing  standards 
Low  and  moderate  income  housing 
Manufactured  homes 
Mortgage  insurance 
Mortgages 
Public  housing 
Relocation  assistance 

Authority  to  waive  regulations 1174 

Civil  penalties  for  violations 1138 

Distribution  of  tax  credit  proceeds 1148 

Civil  Rights  Restoration  Act ~ 1132 

Community  development  block  grants: 

Brownfields  activities 1185 

Notification  requirement  of  intent  to  use  funds  to 

demolish  HUD-owned  housing 1192 

Slum  and  blight  prevention 1185 

Debarment  and  suspension  rule 1134 

Disposition  of  HUD-owned  assets  in  revitalization 

areas 67 

Electronic  document  retention 1137 

Electronic  submission  of  financial  information  to 

HUD 1143 

Eligibility  of  citizens  of  the  Freely  Associated  States  for 

assisted  housing 1223 

Energy-efficiency  rating  guidelines 862 

Environmental  responsibilities 1135 

Exclusion  of  veterans'  disability  benefits  from  income 

eligibility  calculations 1126 

Faith-based  organizations'  participation  in  HUD 

programs 65 

Federal  Housing  Administration: 

Appraiser  Watch  Initiative 68 

Inspector  roster 1153 

Freedom  of  Information  Act 1199 

Hawaiian  Natives: 

Mortgage  eligibility 1158 

NAHASDA  assistance _ 1211 

HOME  Investment  Partnerships  Program: 

Streamlining 1148 

Housing  Improvement  Program 1448 

Housing  Opportunities  for  Persons  With  AIDS 

program 1186 

HUD  acquisition  regulations 1197 

HUD  debt  collection 1145 

Lead-based  paint „ 3385 

Lender  accountability  for  appraisals 1154 

Limitation  of  insured  loans  to  nonproRt  agencies 1152 

Mark-to-Market  Program 1181 

Migrant  farmworker  projects 294,  295 

Multi  family: 
Distributions  to  nonprofit  owners  of  certain  rental 

projects 1163 

Housing  bonds ~ 2717 

Multifamiiy  Housing  Reform  and  Affordability  Act 1180 

Nondiscrimination  based  on  disability 1127 

NAHASDA  amendments 1210 

Office  of  Inspector  General  subpoenas  and  response  to 

subpoenas 1198 

Relocation  payment  regulations 1140 

Restructuring  Plan: 

Release  of  information 1180 

Rural: 

Farm  labor  housing .« 6 

Loan  policies 289.  292 

Loans  and  grants 6.  291.  293 

Multiple-femily  housing 6 

Rental  housing „ 6,  290 

Sale  of  property „ 2795 


Seq.  No. 

Housing — Continued 

Unoccupied  or  substandard  housing  to  local  governments 

and  community  development  organizations 1178' 

Section  203(k)  Rehabilitation  Loan  Insurance  Program 1169 

Streamlining  regulations 6 

Supplemental  cost  certification  requirement 1166 

Supportive  Housing  Programs :. 1164.  1187.  1190 

Teacher  Next  Door  Sales  Program ..1162 

TemfKsrary  Assistance  to  Needy  Families 1133 

Tenant  participation  in  State-financed.  HUD-assisted 

housing  developments 1173 

Testimony  of  HUD  employees  in  legal  proceedings 1144 

Uniform  Financial  Reporting  Standards 1143 

Housing  assistance  payments: 
See  Housing 

Housing  standards: 
Manufactured  home  construction  and  safety  standards 

program 1176 

Human  research  subjects: 

Protection  of 842,  994.  3051,  3356 

Student  righte 840 

Humane  treatment  of  animals: 
See  Animal  welfare 

Hunting: 

Migratory  birds ;....1305.  1342.  1354.  1402,  1409 

National  Wildlife  Refuges 1286,  1410 

Standards  for  tree  stands 3946 

Hydroelectric  power: 
See  Electric  power 

Hydropower: 

Prescription  of  fishways  for  non-Federal  projects 672 

Review  of  mandatory  conditions  of  licensing 673 

I 

Immigration: 
See  also  Aliens 

Citizenship  and  naturalization 

Address  notification 1724 

Adoption  of  alien  siblings 1626 

Appeals  procedures « 1601 

Arrest  warrant  definition - 1634 

Asylum  procedures 1613 

Establishing  eligibility ~ 1699 

Failure  to  appear  for  interview  %«rith  asyliun  officer 1618 

Numerical  limit  on  grants 1694 

Availability  of  material  under  Freedom  of  Information  and 

Privacy  Acts 1740 

Benefit  application  fee 1651 

Border  crossing  identification  documents 1617,  1676 

Cancellation  of  removal 1596.  1598 

Check  points  within  the  U.S 1667 

Child  Citizenship  Act » 1701 

Consent  to  reapply  for  admission  after  removal 1637 

Contracts  with  transportation  lines 1620 

Detention  and  removal  authority 1750 

Detention  of  aliens  subject  to  final  orders  of  removal 1714 

Detention  of  vessel  crewmen 1731 

Electronic  signatures  on  applications  and  petitions  for 

benefits 1736 

Employment  eligibility  verification 1741 

Exchange  visitors: 

Student  Exchange  Visitor  Information  System 1730 

Waiver  of  two-year  foreign  residence  requirement.......914. 1638 

Executive  Office  for  Immigration  Review  authorities 1597 

Extension  of  travel  limit  at  Arizona  ports-of-entry 1685 

Fingerprinting  certain  applicants 1892 

Historical  records  services 1623 

Hunger  strikes  by  detainees „ « 1636 

Immigrant  Investor  Pilot  Program 1677 

Immigration  User  Fee 1719 

In-transit  passengers 1610 

Inadniissibility 1608, 1895 

Individuals  with  disabilities: 
Naturalization  procedures 1735 


Seq.  No. 

Immigration — Continued 

Intercountiy  adoptions — 1624 

International  broadcasters 1891 

International  to  International  Program 1607 

Judicial  review  of  Immigration  and  Naturalization  Service 

decisions 1644 

Legal  Immigration  Family  Equity  Act 1598, 1627, 1705 

List  of  recognized  American  institutions  of  research 1721 

Local  law  enforcement  officer  authority 1748 

Notice  to  appear  definition .'. 1634 

Officers  authorized  to  issue  notices  to  appear  and  arrest 

warrants  for  violations 1747 

Payment  of  fees  methods.. .„ 1720 

Preinspected  automated  lanes  (PAL) 1667 

Promises  of  benefits 1660 

Protective  orders  in  administration  proceedings 1600 

Release  of  information  regarding  detainees  in  non-federal 

facilities 1728 

Revoking  grants  of  naturalization 1686 

Sponsor  obligations  and  penalties 1662 

Suboffices  under  jurisdiction  of  the  Los  Angeles  District 

Office 1727 

Surety  bonds 1648 

Suspension  of  deportation 1596, 1598.  1696 

United  Nations  Convention  Against  Torture 1679 

Violations  of  the  Immigration  and  Nationality  Act 1745 

Waivers  for  nonimmigrants 1726 

Waivers  of  fees 1693 

Imports: 
See  also  Antidumping 

Countervailing  duties 
Customs  duties  and  inspection 

Animal  embryos  and  semen 266 

Apparel  articles 502 

Archaeological  material 2669.  2673.  2674.  2675 

Arms,  ammunition  and  implements  of  war 2591 

Bees,  beekeeping  byproducts,  and  beekeeping 

equipment • 248 

Bigeye  tuna 623 

Border  Release  Advanced  Screening  and  Selectivity 

Program 2661 

Bovine  spongiform  encephalopathy  prevention 262,  273.  973 

Captive-bred  exotic  birds 1311 

Chemical-related  report  requirements 1593 

Chemicals: 

Blanket  certifications , 3382,  3394,  3395 

Cigarette  papers  and  tubes _ 2544.  2545.  2565 

Clementines  from  Spain 279 

Control  of  PMN  chemicals 3388 

Controlled  substances  for  personal  medical  use 1573 

Dog  and  Cat  Protection  Act 2643 

Drawback 2650 

Duty-fi«e  entry 501 .  502 

Eggs ~ 250 

Explosive  materials: 

Identification  markings 2536 

Food  products 39 

Fruits  and  vegetables ~ 245,  255 

Hass  avocados 185 

Hogs  from  Europe • 257 

Icelandic  eiderdown 1287 

Importation  and  entry  bond  conditions ;....2635 

Lamb • „....2671 

Livestock - 373 

Marine  mammal  products 632 

Meat  and  meat  products 382 

Meat  grading  regulations  for  livestock 171 

Merchandise  bearing  a  counterfeit  mark 2648 

Merchandise  processing  fees  eligible  to  be  claimed  as 

unused  merchandise  drawback 2665 

Milk  and  milk  products „ 252 

Motor  vehicles 3239 

Canadian • 2256 

Commercial .2324 


Seq.  No. 

Imports — Continued 

Fees  schedule „ 2366 

Nonconforming ~ 2332,  2362 

Nursery  stock..), _ 258 

;    Parrote 1261 

Phytosanitary  certificates  for  fruits  and  vegetables 271 

Polar  bear  trophies 1288 

Poultry  products 373 

Presentation  of  manifest  to  customs  before  cargo  is  laden 
aboard  vessel  at  foreign  port  for  transport  to 

U.S 2672 

Prohibited  marks  on  tobacco  and  cigarette  products 2580 

Single  entry  for  entities  on  multiple  conveyances 2647 

Single  entry  for  split  shipments 2646 

Softwood  lumber  from  Canada 2655,  2656 

Steel  products 506,  2654 

Swordfish 623 

Textiles 2617 

Tobacco  products , 2544,  2545,  2565,  2579.  2583 

Tuberculosis  risk  classification 277 

United  States-Caribbean  Basin  Trade  Partnership  Act: 

Preferential  treatment  for  brassieres 2645 

Unmanufactured  wood  from  Mexico ». 256 

Veterinary  user  fees 249 

Wild  birds 1261 

Wildlife 1244 

Wood  packing  materials 253.  268 

Wool: 

Refund  of  duties  paid  on  select  products 2660 

Worsted  wool  fabrics 504,  2668 

Yachts 2636 

Income  taxes: 

Accelerated  cost  recovery  system 2747 

Accelerated  death  benefits v 2867 

Accounting: 

Aimual  accounting  period ;..._'....2940 

Partnerships : 2794 

Accrual  rules  for  creditable  foreign  taxes 2930 

Accruals  and  allocations  reductions  because  of  increased 

age 2707 

Active  conduct  of  an  insurance  company  defined 2901 

Agents  definition 2825 

Allocation  and  apportioimient  rules 2724 

Alternative  minimum  tax 2857 

Apportioning  interest  expense 2706 

Asset  ownership • 2873 

Authorized  placement  agency — 2808 

Basis  regulations ~ 2714,  2944 

Bona  fide  wellness  program  regulations 1083 

Bonds: 

Multifamiiy  housing 2717 

Private  activity 2780.  2892 

Tax-exempt  bonds  issued  by  State  and  local 

governments - 2836 

Branch  remittances 2771 

Branches: 

Hybrid  transactions - 2885 

Bureau  of  Census  disclosures ~ 2815 

Cancellation  of  indebtedness 2904 

Caribbean  Basin  countries. „ 2854 

Carryback  of  consolidated  net  operating  losses  to  separate 

years 2839.  2961 

Carryover  allocation 2733 

Catch-up  contributions  for  individuals  age  50  or  over 2831 

Charitable  contributions ..2863 

Charitable  unitrust  interest 2910 

Check  the  box  regulations 2721.  2722 

Circular  No.  230  revision 2946 

Collecting  child  support  arrears  through  the  Federal  Tax 

Rehmd  Offset 1123 

Collection  at  source  to  statutory  stock  options 2913 

Collections: 

Installment  agreements • 2779,  2803 

Levied  property ~ 2781 
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Seq.  No. 

Income  taxes — Continued 

Communications  excise  tax 2677 

Community  income 2909 

Compromises 2938 

Consolidated  groups: 

Continuation  of 2710 

Duplicate  tax  benefits « 2760 

Loss  limitation  rules 2838,  2960 

Consolidated  returns: 

Intercompany  obligations - 2708,  2786 

Intercompany  transaction  rules 2826 

Regulation  amendments 2829 

Constructive  sales  of  appreciated  financial  positions 2682 

Controlled  foreign  partnership  reporting „ 2728 

Corporations: 

Alternative  agents - ~ ^.....2941 

Alternative  minimum  tax 2857 

Assumption  of  liabilities .'. 2700 

Entity  classification  rules 2943 

Estimated  tax - 2693 

Gain  on  stock  distributions 2812 

S  corporations — ...... — 2906.  2932 

Tax  shelter  registration , ~-.... 2785 

Transfer  of  property  to  RICs  and  RElCs 2914 

Cost  sharing 2761 

Cross-border  transactions 2725 

Damages  under  Section  7433 2806 

Debt  instruments 2883 

Deductions  from  intangible  property ~ „....2697 

Deferred  compensation  plans 2797 

Depreciation  of  vans  and  light  trucks .......2748 

Diesel  fuel  definition 2899 

Disclosure  of  relative  value  of  distribution  forms 2729 

Disclosure  of  return  information 2702,  2802,  2819,  2957 

Distributions  of  property 2751 

Dollar-value  last-in,  first-out  (LIFO)  inventory  method 2698 

Earned  income  credit 2715 

Earnings  and  profits  attribution  principles 2922 

Earnings  calculation  for  returned  contributions 2841 

Economic  Growth  and  Tax  Relief  Reconciliation  Act  of 

2001 2828 

Education  credits 2886 

Electronic  payee  statements 2814 

Electronic  tax  administration 2923 

Electronic  transmissions 2878,  2900.  2950 

Employee  benefits: 

Cafeteria  plans 2816 

Employer  contributions  for  deferred  compensation 2709 

Employer  deductions  for  contributions  to  employee  welfare 

benefit  fund 2837 

Equity  options  with  flexible  terms 2942 

Erroneous  refunds: 

Abatement  of  interest „ „ — 2723 

Escrow  funds __._.»_— ...2776 

Excise  tax  on  foreign  insurers  or  reinsurars 2824 

Exempt  organizations 2927,  2928 

Extension  of  time  for  filing  returns _ 2763 

Federal  Insurance  Contributions  Act 2913 

Federal  Unemployment  Tax  Act 2913 

Foreign  corporations ...~ 2M9.  2855,  2858 

Earnings  and  profits 2853,  2866 

Income  rules .^.......„_.................«»................~2764.  2897 

Reporting  guidance . « ~ 2844 

Stock  transfer  rules ~..., 2798 

Subpart  F  income « 2949 

Transfer  of  intangibles 2905 

Treatment  of  distributions  or  liquidations 2920 

Foreign  eligible  entities ~. 2891 

Foreign  governments ~ 2851 

Foreign  insurance  compianies .2850,  2860 

Foreign  investment  comftanies 2894 

Foreign  Investment  in  Real  Property  Act 2770 

Foreign  persons  receiving  U.S.  source  income 2947 

Foreign  tax  credit „ 2762,  2845,  2847,  2880.  2893,  2896 


Seq.  No. 

Income  taxes — Continued 
Foreign  taxpayers: 
Disallowance  of  deductions  and  credits  for  failure  to  file 

timely  return - 2902 

Taxpayer  identification  nimiiber  requirement 2694 

Fractional  parts  of  a  dollar 2768 

Fringe  benefit  income  allocation 2861 

Functional  currency 2853 

Gain  on  distributions  of  stock  or  securities  in  connection 

with  an  acquisition - 2956 

Gasoline  tax  claims ~ - : 2712 

General  utilities  repeal ^....» ~ ~ 2865 

Gift  tax  for  net  gift ...~ 2823 

Golden  parachute  payments ~ 2769 

Grantor 2873 

Hand  carry  returns. , 2743 

Heavy  vehicle  tax 2746 

Highly  compensated  employee , 2688.  2775 

Inclusion  ratio 2739 

Income  allocation - 2697 

Income  from  ocean  and  space  activities 2884 

Income  fix)m  sources  within  specified  possession „ 2716 

Information  reporting  for  qualified  tuition  expenses 2916 

Insurance  companies 2907.  2951 

Intangible  assets  creation  costs 2705 

Intercompany  transfer  pricing 2680 

Interest 2859,  2893,  2898,  2936 

Interest  expense  allocation _ 2921 

Interest  other  than  that  of  a  creditOT 2726 

Interest-free  adjustments ~.... 2774 

International  communications  income 2884 

International  organizations 2851 

Investigative  disclosures — 2755.  2756 

Investment  type  property 2807 

Joint  returns •.••m....m...........................................^^'33 

Like-kind  exchanges ~ 2691 

Loans  from  qualified  employer  plans 2799 

Losses: 

Separate  limitation 2852 

Low-income  taxpayer  clinics— - 2821.  2843 

Mark-to-market  treatment  for  maikatabie  stocks 2692 

Migeia  or  consolidations  qualifying  as 

reorganizations -~ ...2827 

Mid-contract  change  in  taxpayer ._ 2948 

Middleman  payments , 2934 

Mixed  use  output  facilities ~ 2678 

Modified  guaranteed  contracts „ ~ 2813 

Multiple  party  financing ......2872 

New  market  tax  credit 2822 

Non-shelter  revisions ~ ~ 2676 

Normalization  requirements 2701 

Number  of  notices  received  by  payer 2830 

Obligation-shifting  transactions 2915 

Obligations  of  State  and  local  governments 2817 

Offset  of  refund  payments 2499 

Partnerships: 

Assiunption  of  liabilities ~ 2690 

Capital  account  hookup 2749 

Determination  of  basis  of  partner's  interest 2718 

Fair  market  value 2794. 

Foreign  partners  and  section  706 '. .2952 

Foreign  tax  credit  allocation „...2750 

Hybrid  transactions — ....2885 

New  markets  tax  credit  allocation . — 2732 

Options 2719 

Retiring  or  deceased  partner 2703 

Section  1503(d)  applications 2695.  2869 

Subpart  F  income 2949 

Transactions  involving  long-term  contracts 2731 

Unified  audit  procedures .2937 

Withholding  tax  on  foreign  partners'  share  of  e0BCtively 

connected  income ».. — .-..2903 

Passive  foreign  investment  companies ............. 2894 

Payments: 
Middleman  payments - — 2934 
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Seq.  No. 

Income  taxes — Continued 
Payments — Continued 

Retroactive  payments  for  qualified  retirement  plans.... 2796 

Source  of  payments • 2875 

Payments  to  attorneys 2687,  2787 

Previously  taxed  earnings  and  profits 2908 

Principal  residence  seizure • 2711 

Procedure  and  administration 2864 

Procurement/purchasing  card  reporting 2912 

Qualified  offers — ^ 2788 

Real  Estate  Investment  Trusts 2887 

Real  estate  mortgage  investment  conduits 2939 

Reconsideration  of  Rev.  Rule  69-302 2874 

Redemptions  treated  as  dividends 2730 

Rehind  offset  for  HHS  debt  collection  ..„ : 908 

Regulated  Investment  Companies 2887 

Reimbursement  allowance  for  travel  or  transportation... 3567 

Relocation  allowance  payments  for  government 

employees 3912 

Reorganizations 2727 

Reportable  transactions: 

Disclosure  of • 2765 

List  maintenance  requirement 2766.  2924,  2926 

Registration  of 2925 

Reporting  and  recordkeeping  requirements 2842,  2862 

Requests  for  information 2754 

Required  distributions  fit)m  retirement  plans 2954,  2955 

Research  credit 2735.  2790,  2820 

Residence  sale  or  exchange .2744,  2745,  2795 

Resident  status 2848 

Retirement  plans » 2870.  2918,  2933,  2953 

Return  preparation - •. • 2767 

Section  1221  (a)(7) ., - ......2945 

Section  446 2945 

Section  6048 2868 

Section  6112 2800 

Section  6159 2779 

Section  6343....;- • • 2781 

Section  882 •• 2871 

Section  884 - ».2871 

Section  894 2947 

Securities - 2679.2777 

Split-dollar  life  insurance 2835 

Stacking  rules - - - 2733 

Statement  filing : 2801 

Stock  options • - 2840.  2917 

Stock  transfer  regulations 2689 

Straddles 2683 

Carrying  charges - 2898 

Miscellaneous  issues 2778 

Stripping  transactions 2872 

Structured  settlement  factoring  transactions 2753.  2929 

Summonses  of  third-party  recordkeepers 2713 

Swap  transactions • 2875 

Tax  credits: 

Low-income  housing 2733 

Puerto  Rico 2846 

Tax  sheltOT  penalties • 2704 

Tax  shelter  rules 2765.  2766.  2919.  2958 

Tax-exempt  organization's  income  from  corporate 

sponsorship .,...2959 

Taxable  years  for  CFCs  and  FPHCs . — ,. 2696 

Taxpayer  Bill  of  Rights — 2779.  2781 

Testamentary  trusts: 

Qualified  S  election 2818 

Testimony  authorizations ; 2754 

Timely  mailing  treatment 2742 

Toll  telephone  service  definition 2757 

Transfer  of  notes  or  stock  to  provide  for  satisfoction  of 

contested  liabilities 2737,  2738 

Transfers  of  property  to  third  parties  on  behalf  of  a 

spouse 2805 

Travel  expenses 2758,  2759 

Travel  expenses  for  members  of  Congress 2879 


'  Seq.  No. 

Income  taxes — Continued 

Treatment  of  services 2931 

Trusts: 

Charitable  remainder  trusts 2681 

Financial  asset  securitization  investment  trusts 

(FASIT) ~ 2877 

Foreign  trusts 2876 

Income  definition - .2804 

Non-exempt  employees 2873 

Trusts  and  estates 2784,  2932,  2933 

Unauthorized  inspection  of  returns » 2752 

Unit  livestock  pricing  method - 2832 

User  fees  for  offers  to  compromise ~ — 2720 

Widely  held  fixed  investment  trusts _ ...2842 

Withholding  at  treaty  rate  exception  for  taxpayer 

identifying  number .2834 

Withholding  certificates 2878 

Withholding  for  qualified  intermediaries 2911 

Withholding  from  compensation  of  Federal  employees 2494 

Indians: 
See  also  Indians-arts  and  crafts 
Indians-education 
Indians-lands 
Indians-law 

Indians-tribal  government 
Indians-business  and  finance 

Alaska  resupply  operation •_ !*♦* 

Certificates  of  degree  of  Indian  blood 1442 

Child  support  enforcement m9 

Electric  power  utilities • 1*38 

Food  assistance  programs 326,  358,  359 

Housing: 

NAHASDA  amendmenU 1210 

Indian  Child  Protection  and  Family  Violence  Prevention 

Act ;: 9M 

Migratory  bird  hunting  regulations 1305,  1409 

National  Environmental  Policy  Act '. 4233 

National  Indian  Gaming  Commission 167,  4228,  4229.  4230, 

4231,  4233,  4234,  4236,  4237.  4238 
Native  American  Graves  Protection  and  Repatriation 

Act 1427,1429.1430 

Navajo  generating  station 3208,  3209 

NIGC  definitions —•• *235 

Probate  of  estates • '• 1230 

Religious  ceremonial  collection  of  golden  eaglets  in 

Wupatki  National  Monument 1434 

Spent  fuel  shipment  notification 4260 

Subsistence  fishing •• 66® 

Subsistence  hunting  and  fishing  on  Federal  lands  in 

Alaska 1273,  1274.  1285.  1353 

Treaty  fishing  rights: 

Sahnon • ^l^ 

Tribal  Wildlife  Grants  Program ~ 1283 

Trust  management  reform ..; 1447 

Welfare  reform: 

Welfare-to-Work  Program 1790 

Indians-arts  and  crafts: 

Importation  of  marine  manunal  products ., 632 

Protection  of  products l**^ 

Indians-business  and  finance: 

Buy  Indian  Act 1*39 

Gaming  operations: 

Debt  collection 1^ 

Facility  licensing  standards — 4232 

Game  classification •.• ~ 4236 

Minimum  internal  control  standards 4234.  4238 

Revenue  allocation  plans - 1440 

HUBZone  Empowerment  Contracting  Program 156 

Indian  Business  Development  Program  discontinuation 1441 

Management  contracts 4228 

Net  gaming  revenue ~..... 4229 

Indians-education: 

Indian  Education  Discretionary  Grant  Program 847 

Provisions  for  exceptional  children ; .,...1449 
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Seq.  No. 

Indians-lands: 

Air  pollution  control  implementation 3257,  3299 

Allotments - 1505 

EPA  new  source  reviews - 3147 

Federal  Lands  Highway  Program 2163 

Historic  preservation  programs 1413 

Irrigation  projects 1*37 

Landowner  Incentive  Program.-. 1284 

Mining  regulations - 1**9 

National  Forest  System  lands - *04 

Oil  and  gas  leasing 77 

Operating  permits  to  sources  of  air  pollution  located  in 

Indian  country 3351 

Road  bridge  program , ~ 2177 

Roads  program - 1446,  1451 

Water  quality  standards 3493 

Indians-law: 

Construction  of  jails 1764 

Courts  of  Indian  Offenses 1452 

Hearings  and  appeals 4225,  4226 

Nice  enforcement  regulations 4227 

Indians-tribal  government: 

Grants  for  services  provided  to  older  individuals 1125 

Self-governance  amendments 985 

Tribal  background  investigations 4230 

Individuals  with  disabilities: 
See  also  Disability  benefits 
Medicaid 
Medicare 

Public  assistance  programs 
Supplemental  Security  Income  (SSI) 
Vocational  rehabilitation 
Education  of  individuals  with  disabilities 

Accessibility  guidelines 1139,  3084,  3088 

Forest  service  trails 418 

Outdoor  developed  areas 3086 

Outdoor  recreation  facilities 419 

Public  accommodations  and  commercial  facilities ».78 

Public  righta-of-*vay 3087 

Telecommunications  equipment  and  customer  premises 

equipment 3977 

Transportation ~ 1927,  1932 

Air  carrier  complaints - 1934 

Cardiovascular  impairments 3835 

Comprehensi\  e  employment  opportunities 

demonstntion 1081 

Contractor  and  subcontractor  obligations 1776 

Designated  public  housing 1204 

Determination  of 3835 

Developmental  Disabilities  Assistance  and  Bill  of  Rights 

Act 1115 

Disability  insurance  program  demonstration  project 3833 

Disability  ratings: 

Burden  of  proof 3861 

Cardiovascular  conditions 3031 

Convulsive  disorders - 2977 

Digestive  system _ 164,2978 

Drug  addiction  or  alcoholism ~ 3837 

Genito-urinary  tract — ~ .- 3826 

Growth  impairment « ~ 3842 

Hypertension 3031 

Immune  system 3828 

Individual  unemployability~ 3011 

Malignant  neoplasms > 2988 

Mental  disorders ~ 3813 

Multiple  body  systems ~....~«.~ ~ 3827 

Multiple  scars „ 2989 

Neurological _ - 2977,3830 

Orthopedic  system 2976 

Prior  period  of  disability  clarification 3843 

Respiratory  disorders 3031,  3838.  3875 

Skin  conditions _ 3057,  3860 

Special  senses.^ _ 3829 

Spine _ - - .2979 


Seq.  fto. 

Individuals  with  disabilities — Continued 
Disability  ratings — Continued 

Tinnitus 2985 

Vision 3012 

Employment  discrimination  complaints 3525 

Expedited  reinstatement  of  SSA  disability  benefits 3824 

Homeownership  assistance - 1218 

Medical-vocational  guidelines 3834 

Mentally  retarded: 

Intermediate  care  facilities 1005 

Motor  vehicle  modifications 2290,  2294 

Naturalization  application 1735 

Nondiscrimination 3554,  3742,  3818 

Accessibility  standards  for  play  areas 1565 

Air  travel 1918. 1925 

CNCS - 3098 

Department  of  State  programs 1889 

DOD 754 

DOT 1935 

Farm  Credit  System  Insurance  Corporation 3818 

Federally  assisted  programs 1835,  4249 

GSA " 3559 

Multifomily  homeownership  projects 1127 

NSF 3647 

OFHEO 3650 

Public  accommodations  and  commercial  bcilities 78, 1565 

State  and  local  government  services 79, 1563,  1565 

Passenger  vessel  access 1938,  3085 

SSA  disability  determination  process 166,  3841 

SSA  medical  equivalence  policy 3823 

Supportive  Housing  Programs 1164 

Telecommunications  relay  services 3978,  3979 

Transportation — 1952 

Video  programming  accessibility - 4035 

Vocational  rehabilitation  services: 

Benefits  for  medically  recovered  individuals 3845 

Referral  for  services 3867 

Refusal  of  services 3868 

Waiving  the  fingerprinting  requirement  for  certain 

naturalization  applicants 1692' 

Work  Incentives  Improvement  Act 1012,  3821 

Industrial  safety: 

See  Occupational  safety  tmd  health 
Industry: 

See  Business  and  industry 
Infants  and  children: 
See  also  Adoption  and  foster  care 
Child  welfare 
Youth 

Aircraft  child  restraints 2054,  2343 

Baby  bath  seat  ban '. 3951 

Baby  walker  safety  requirements 3958 

Birth  defects: 
Health  care  for  children  of  women  Vietnam 

veterans 3006 

Monetary  allowance  for  children  of  women  Vietnam 

veterans 3065 

Vocational  training  for  children  of  women  Vietnam 

veterans » ~ 3023 

Child  Citizenship  Act 1701 

Crib  safety  standards ^ 3949 

Drug  product  labeling 44 

Food  assistance  programs 13,  345^  350,  351,  354,  364,  368 

Infent  formula , 968 

Lead  poisoning - - 3386 

Length  of  hospital  stay  after  birth  of  child 1803 

Motor  vehicle  restraint  systems 2241,  2243.  2262,  2279.  2309, 

2316,  2325,  2349,  2361 

National  Vaccine  Injury  Compensation  Program 983 

Nutrition  education  participant  contacts ~ 319 

Personal  flotation  device  requirements ~ 1996 

Polyvinyl  chloride  in  toys _ 3941 

Portable  bed  rail  safety _ , 3950 

Product  registration  cards  for  products  intended  ibr 

children 3945 
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Infants  and  children — Continued 

School  breakfast  and  lunch  programs 363 

State  Children's  Health  Insurance  Program „..1020, 1065, 1112 

Television  programming 4049,  4050 

Information: 
See  Archives  and  records 
Classified  information 
Confidential  business  information 
Freedom  of  information 
Government  public^ons 
Privacy 

Reporting  and  recordkeeping  requirements 
Inland  waters: 

See  Waterways 
Insecticides: 

See  Pesticides  and  pests 
Institutional  review  boards: 

Registration  requnvments 939,  994 

Insurance: 
See  also  Bank  deposit  insurance 
Crop  insurance 
Flood  insurance 
Health  insurance 
Insurance  companies 
Life  insurance 
Surety  bonds 

Unemployment  compensation  ' 

Mortgage  insurance 
Credit  unions: 
Requirements  for  branches  outside  the  United 

States 4203 

Disability  insurance  program  demonstration  project 3833 

Equity  index  insurance  products 4324 

FCSIC  regulation 3974 

Substitution  of  investment  funds  underlying  variable 

products _ 4303 

Insurance  companies: 

Active  conduct  defined 2901 

Asset  acquisitions 2907 

Disclosure  of  costs  and  expenses  for  variable 

annuities 4320 

Income  tax  guidance 2951 

Surety  bond  issuance : 2503 

Insured  loans: 

See  Loan  programs 
Intelligence: 

See  Classified  information 
Intergovernmental  relations: 
See  also  Grant  programs 

Air  carrier  regulation 1936 

Air  pollution  control  implementation 3253,  3256 

Alternative  fuels  incentives  program 858 

Code  of  conduct  for  International  Space  Station  crew 3598 

Employee  benefit  plan  exemption  from  State 

regulation 1800 

.    EPA 3145,  3443,  3494,  3501 

Federal  assistance  funds  transfers  to  State 

governments 2504 

Federal-State  Unemployment  Compensation  Program 1793 

Flood  assistance  program 3530 

Food  assistance  programs 13 

Hazardous  materials  transportation ....2417,  2443 

Highway  projects 2160.  2171 

Highway  safety  programs >.2249 

Local  rail  freight  assistance 2384 

Oil  spill  response 2008 

Railroad  highway  projects „ _ _ 2172 

USDA  State  mediation  programs 227 

International  agreements: 

See  Treaties 
International  boundaries: 

Automated  Permit  Port  programs 1691 

Border  crossing  cards 1886 

Dedicated  commuter  lanes 1609. 1632, 1691 


Seq.  No. 

International  boundaries — Continued 

Driver's  license  requirements „ 1691 

Secure  Electronic  Netwoii:  for  Travelere'  Rapid  Inspection 

program 1632 

International  trade: 
See  Foreign  trade 

Inventions  and  patenta: 

Appeals _..... „.736 

Application  process „ _.^ 738,  744 

Continued  prosecution  application  practice  as  to  utility  and 

plant  applications 742 

Correspondence  addresses „ „ 745 

DFARS  regulations  ..._ 777 

DOE  regulations _ , 904 

Electronic  transmission  of  trademark  documents 749 


Pap>er  processing  fee 747 

Revisions 743,  744 

Uruguay  Round  Agreements  Act  transitional  examination 

practices 739 

Foreign  rights  in  inventions „.... 751 

Invention  promoter  complaints 741 

Mineral  patent  applications ..^ 1498 

NASA  awards _ 3606 

Nonprofit  organizations 750 

Patent  interferences ......737 

Patent  surveys 2626 

Representation  of  othera  before  the  USPTO 748 

Rights  to  inventions  under  Cooperative  Research  and 

Development  Agreement 752 

Small  businesses 750 

Investigations: 

Government  personnel .'. 3732 

National  Instant  Criminal  Background  Check  System 1606 

Privacy  Act  exemptions  for  FBI  records 1602 

Investment  advisers: 

See  Securities 
Investment  companies: 

Advertising  rules 4317 

Advisor  transaction  rule 4316 

Affiliate  transactions 4305,  4316 

Asset  transfers 2887 

Disclosure  requirements 4300,  4318 

EDGAR  system  requiremente „ 4281,  4308 

Electronic  signatures ~ 4323 

ForraN-SAR 4306 

Independent  transmission  companies „... 4310 

Mergers  of  affiliated  investment  companies 4326 

Money  market  fund  exemptions 4301 

Money  market  fund  investment 4309 

Proxy  voting  policies 4299 

Registration  form .> 4306 

Research  and  development  companies 4302 

Securities  acquisition ~ 4325 

Securities  depositories  as  custodians  of  assets 4319 

Small  business  investment  companies: 
Civil  penalties  for  late  submission  of  required 

reports 3781 

Maximum  leverage  eligibility ....3784 

Regulation  amendments ~ 3809 

Small  Business  Reauthorization  Act  amendmenta 3782 

Investments: 
See  also  Brokers 

Commodity  futures 

Investment  companies 

Securities 

United  States  investments  abroad 

Bonding  requirement  exemption  for  certain  advisers 1812 

Cash  solicitation  rule 4307 

Disclosure  of  costs  and  expenses  for  variable 

annuities 4320 

Exemptions  regarding  officers  and  directors  of  public  utility 

holding  companies 4311 

Foreign  direct  investment  in  the  U.S 486,  488 
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Seq.  No. 

Investments — Continued 

Guaranteed  investment  contracts 2890 

Investment  advisers 4296 

Broker-dealer  exemptions 4313 

Commodity  pool  operators 4298 

Electronic  filing 1798.4315 

Operating  through  the  Internet 4314 

Political  contributions 4322 

Proxy  voting  policies 4304 

Thrift  institutions 4297 

Mutual  funds: 

Customer  identification  program 2483 

NCUA  rules 4205,4219 

Substitution  of  funds  underlying  variable  insurance 

products 4303 

Irrigation: 
Project  operation  and  maintenance 1437 

J 

Jewelry: 

Duty-free  shipments 501 

Juvenile  delinquency: 

Family  Unity  Program 1628,  1665 

K 

Kidney  diseases: 

CHAMPUS  coverage  of  transplants 836 

Medicare  eligibility 45 

L 

Labeling: 
See  also  Food  labeling 

Packaging  and  containers 

Alcoholic  beverages 2551.  2553 

Alternative  fuels 4198 

Aluminum  in  small  volume  parenterals  and  pharmacy  bulk 

packaging 962 

American  Automobile  Labeling  Act 2238 

Antibiotics  resistance  labeling 959 

Commodity  chicken 346 

Drugs :. 35.41,  44 

Electronic  submission  of  information 960 

Home  insulation 4195 

Hydrocarbon-containing  products 3956 

Malt  beverages 2566 

Pesticides 3366 

Unaged  grape  brandy 2547 

Labor: 
See  also  Child  labor 

Employee  benefit  plans 

Empfoyment 

Equal  employment  opportunity 

Labor  management  relations  \ 

Occupational  safety  and  health 

Retirement 

Unemployment  compensation 

Wages 

Acquisition  regulations 1837 

Audits  of  State  and  local  governments  and  nonprofit 

institutions 1832 

Debarment  and  susftension 1836 

Drug-free  workplace  requirements 1836 

Freedom  of  Information  Act 1773.  1838 

Nondiscrimination 1831.  1835 

Small  Business  Job  Protection  Act 1784 

Labor  management  relations: 

Collective  bargaining  agreement  definition 1800 

Open  competition  and  government  neutrality 3893 

Laboratories: 

Accreditation 169 

Clinical  laboratories  regulation 1 1056 

Hospital  conditions  of  participation 1053 

Small  business  testing  laboratories 3800 

Testing  of  mining  equipment 1820 


Seq.  No. 

Laboratories — Continued 
Using  private  laboratories  with  regard  to  FDA  actions 937 

Land: 
See  Grazing  lands 
Indians-lands 
Public  lands 
Rights-of-way 
Law: 
See  also  Administrative  practice  and  procedure 
Courts 
Indians-law 
Lawyers 

Qualified  offers ; 2788 

Suits  against  Federal  employees 1752 

Law  enforcement: 
See  also  Drug  traffic  control 

Armor  vest  purchase 1771 

Authorization  of  officers  at  reclamation  facilities 1491 

Communications  Assistance  for  Law  Enforcement  Act 1603, 

4066 

Fish  and  Wildlife  Service 1240 

Forest  Service 408 

Immigration 1748 

National  Indian  Gaming  Commission 4227 

Police  department  review  for  pattern  or  practice  of 

unlawful  conduct 1568 

Retirement •'• 3718 

Use  of  aliens  in  critical  initiatives 1654 

Lawyers: 

Ethical  standards • 1758 

Practice  before  the  National  Indian  Gaming 

Commission 4225 

Standards  of  conduct  before  the  CPSC - 3957 

Lead  poisoning:  : 

Paint : 3377,  3385,  3386,  3403 

Reducing  lead  consumption  and  use 3402 

Libraries: 

Debarment  and  suspension  rule 3632 

Electronic  Freedom  of  Information  Act  Amendments 3628 

National  Leadership  Demonstration  Grants 3631 

Nondiscrimination  in  federally  assisted  programs 3630 

Presidential  library  facilities 3612 

Title  IX  of  the  Education  Act  Amendments 3629 

Life  insurance: 

Accelerated  death  benefits 2867 

District  of  Columbia  employees 3717 

Government  employees •.• 3690 

Federal  Acquisition  Regulation 3730 

Premiums 3723 

Time  frame  for  electing  optional  insurance 3723 

Taxation  of  split-dollar  arrangements 2835 

Veterans:  , 

Group  Life  Insurance  accelerated  benefit  option 3062 

National  Service  Life  Insurance .....3026,  3063 

Liquors: 

Dealers 2569 

Exports 2505 

Record  and  report  requirements  for  plant  proprietors 2571 

Standards  of  fill - 2507 

Unaged  grape  brandy 2547 

Livestock: 
See  also  Grazing  lands 

Meat  and  meat  products 

Meat  inspection 

Poultry  and  poultry  products 

'    Aquatic  animals • • 174 

Assistance  for  producers 221 

Blood  and  tissue  collection  at  sheep  and  goat  slaughtering 

establishments 246 

Bovine  spongiform  encephalopathy  prevention 244 

Chronic  wasting  disease  in  farmed  elk » 3 

Commodity  futures  contract  deliveries 170 

Current  good  manufacturing  practice  for  medicated 

feeds 935 
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Seq.  No. 

Livestock — Continued 

Foot-and-mouth  disease 4 

Free  choice  medicated  fised...... 9*9 

Imported ~ ' 373 

Indemnity  programs 263 

Lamb  Promotion,  Research,  and  Information  Program 197 

Liquid  medicated  feed 949 

Mandatory  reporting  program: 

Lamb  amendment 1 

Meat  grading  regulations  for  imports.. 171 

Price  reporting .••— 3*2 

Swine  packer  marketing  contracts ~ 317 

Unit  pricing  method 2832 

Loan  programs: 

Community  Disaster  Loan  Program 3544 

Mergers  and  consolidations  of  electric  borrowers 469 

Qualified  employer  plans 2799 

Treasury  Tax  and  Loan  Program  revision 2492 

Loan  programs-agriculture: 

Boll  Weevil  Eradication  Loan  Program.. 237 

Business  and  Industry  Guaranteed  Loan  Program  ....436,  438,  440, 

444,  446,  447 

Community  programs 286 

Conservation  Reserve  Program 202,  207,  229 

Crop  disaster  assistance 242 

Debt  settlement -> 206 

Disaster  set-aside  program 215 

Eligibility  with  prior  debt  forgiveness 201 

Farm  Credit  Administration: 

Borrower  rights 3961 

Disclosure  and  reporting  requirements 3971 

Electronic  commerce 3973 

Farmer  Mac  regulation  and  oversight 3970 

Funding  and  fiscal  affairs 3967.  3968 

Mission-related  investments 3962 

Policies  and  operations 3960,  3963,  3964,  3965,  3966,  3967, 

3968 

Farm  Loan  Program: 

General  credit  provisions 203 

Guaranteed  loss  payments 231 

Past-due  period ~ „...211 

Regulatory  streamlining '. 199 

Farm  Service  Agency: 

Annual  analysis  requirements  for  lenders 213 

Guaranteed  loan  limits 235 

Interest  assistance  program 209 

Minor  farm  loan  program 219 

Rescheduling  guaranteed  loans  with  balloon 

payments •■.- « 213 

Subordination  requirements -213 

Horse  breeder  loans 233 

Housing ~ ~ 437 

Income  limits • 226 

Loan  deficiency  payment  regulations.. 238 

Marketing  assistance  loan  provisions ~ 238 

Primary  loan  servicing 215 

Regulation  streamlining 199 

Rural  economic  development : ~ 291,  442 

Rural  housing 289,  292 

Rural  Utilities  Service: 
Broadband  Access  Loan  and  Loan  Guarantees 

Program , v 467 

General  and  pre-loan  policies 463 

Settlement  of  debt 458 

State  mediation  programs « 227 

Water  programs 451 

Loan  programs-business: 

NCUA  member  business  loans 4211 

SBA: 

Certified  development  company  program 3774,  3786,  3799 

Disaster  assistance 3805,  3810 

Pre-Disaster  Mitigation  Loan  Program — 3806 

Premier  Certified  Lender  Program 3787 

Small  Business  Lending  Companies 155 


Seq.  No. 

Loan  programs-education: 

Direct  Loan  Program .851 

Federal  Family  Education  Loan  Program 851 

Federal  Perkins  Loan  Program 852 

Interest 2782 

Medical  research ~ 990 

NIH  AIDS  Research  Loan  Repayment  Program ..989 

Loan  programs-housing  and  community  development: 

Financial  information  system  standards 3655 

Government-sponsored  enterprises: 

Corporate  governance 3652,  3654 

Disclosure  requirements 3653 

High  costs  and  predatory  features ........1141 

Minimum  capital '• ' 3651 

Risk-based  capital - 3640 

Limitation  of  insured  loans  to  nonprofit  agencies 1152 

Rural  areas ~ 289.  290.  293 

Safety  and  soundness  requirements ~.~ 3655 

Section  203(k)  RehabiliUtion  Loan  Insurance  Program ,.1169 

Loan  programs-veterans: 

Pre-purchase  counseling  requirements 3022 

Property  improvements  defLoition ..3058 

Regulation  amendments - 3030 

Lobbying: 

Filing  of  informational  materials 1757 

Foreign  Agents  Registration  Act 1757 

Restrictions „.........3854 

Longshore  and  harbor  woiliers: 

Foreign  prohibitions .- 1882 

Safety  and  health  regulations ~ ~ 1846 

Low  and  moderate  income  housing: 
See  also  Public  housing 
Section  8: 
Denial  of  admission  and  termination  of  tenancy  for 

fugitive  felons 1205 

Disabled  families  assistance 1218 

Distributions  to  nonprofit  owners  of  certain  rental 

projects - 1163 

Downpayment  assistance  grant - ~ 1219 

Fair  market  rents ~.—" 1136 

Housing  Choice  Voucher  program .....1217 

Project-based  voucher  program 71 

Renewal  of  expiring  project-based  assistance 

contract 11^5 

Resident  Opportunities  and  Self-Sufficiency  Program 4206 

Temporary  Assistance  to  Needy  Families 1133 

Tax  crediU 2733 

Limiber: 

See  Forests  and  forest  products 
Lung  diseases: 
See  also  Tuberculosis 
CHAMPUS  coverage  of  transplants ~ ...836 


Manufactured  homes: 

Construction  and  safety 1176 

Manufactured  Housing  Improvement  Act  of  2000 1184 

Marijuana: 

Industrial  use • 1588 

Marine  engineering: 

See  Vessels 
Marine  mammals: 
See  also  Endangered  and  threatened  species 

Animal  welfare  standards ~ 272 

Beluga  whales 880 

Captive  holding  and  transport ~. 675 

Importation  of  polar  bear  trophies ~. „.^...\298 

Incidental  taking: 

AtlanUc  large  whale 627.  638,  686,  730.  732 

Beaufort  Sea  polar  bear  and  walrus 1262 

Deployment  of  the  U.S.  Navy's  low  frequency  active 

sonar 727 

During  oil  and  gas  structure  removal  activities  in  the 

Gulf  of  Mexico 729 
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S«).  No. 

Marine  mammals — Continued 
Incidental  taking — Continued 

During  rocket  launch  operations 836 

Manatees 1260 

Killer  whale  stock  depletion 637 

Level  B  harassment ~.~ 1367 

Marine  mammal  products  created  by  Alaskan  natives 632 

North  Atlantic  whale  protection 674,  694 

Permits  for  activities  otherwise  prohibited 1365 

Steller  sea  lions 635.  664,  665 

Swimming  or  recreational  interaction  with 633 

Marine  pollution: 
See  Water  pollution  control 

Marine  resources: 
See  also  Fisheries 
Commercial  submarine  criiles  in  national  marine 

sanctuaries 696 

Gray's  Reef  National  Marine  Sanctuary 640 

National  Marine  Sanctuaries  Act 695 

NOAA  overflight  regulation 639 

Research  program 698 

Marine  safety: 
See  also  Vessels 

Alternative  source  to  incandescent  light 1995 

Casualty  reporting 1984 

Drug  and  alcohol  testing  following  casualties 1973 

Electronic  Charting  Display  and  Information  System 2022 

Houseboats - ; 1997 

Liferafi  servicing  intervals 2040 

Marine  events 1977 

Naval  Vessel  Protection  2^nes 2039,  2041 

Personal  flotation  device  requirements 1980,  1996 

Propeller  injury  prevention 1997 

Puget  Sound-area  waters 2019 

Safety/security  zone  regulations 1998,  2004 

Salvage  and  firefighting  equipment 103 

Towing  vessels 1986,  1989 

Traffic  separation  schemes 2038 

Uninspected  passenger  vessels 2032 

Maritime  carriers: 
See  also  Cargo  vessels 

Passenger  vessels 
Seamen 
Vessels 
Administrative  appeals  process  for  agricultural 

commodities 210 

Cargo  preference  regulations  for  agricultural  exports 2452 

Communications 4058,  4076 

Deposit  funds 2454 

Electronic  transmissions  and  document  submission 4162 

Filing  and  service  fees 4167 

Great  Lakes  load  line  certificate 1987 

Hazardous  substances ~ 2410 

Income  source  rules 2888 

Japanese  vessels 4166 

Merchant  marinera 2016 

Mobile  radio  services 4014 

Non-vessel-operating  common  canieis 4165 

Notice  of  violation  options 2037 

Notification  of  arrival  in  U.S.  ports 2003 

Ocean  common  carrier  status 4163 

Operating  agreements 4161 

Pilotage  rates  on  the  Great  Lakes 1979,  2043 

Shipping  regulation  amendments 2044 

U.S.-flag  vessel  preference 792,  3878 

Marketing  quotas: 

PeanuU 240 

Tobacco 212.  216,  217.  218,  230 

Mass  transportation: 

Accessibility  requirements  for  over-the-road  buses 1932 

Bus  testing  guidelines 2391 

School  bus  operations 2393 

Meat  and  meat  products: 
See  also  Meat  inspection 


Saq.  No. 

Meat  and  meat  products — Continued 

Advanced  meat/bone  separation  machinery .'. 19 

Disposition  and  disposal  requirements 393 

Domestic  Lamb  Industry  Adjustment  Assistance 

Program 444 

Effluent  guidelines  and  standards  for  the  Meat  Products 

Point  Source  Category - 3492 

Expressed  nutrient  content  claims 391 

Foot-and-mouth  disease ~ _ ^.....^._.. .4 

Grading  and  certification  services » ~ 177 

Grading  regulations  for  imported  livestock 171 

HACCP  programs 371.376 

Imported  lamb  meat 2671 

Imports - 382 

Ubeling _ 20.383 

Lamb  Promotion,  Research,  and  Information  Program 197 

Lamb  reporting  regulations 1 

Meat  recovery  systems - 19 

Preventing  spread  of  bovine  spongiform 

encephalopathy ~ 17,  262.  273.  973 

Quality  Systems  Certification  Program ~ ~ 176 

Rabbit  grading 184. 193 

Transportation  and  storage „ « 370 

Meat  inspection: 

Ante-mortem  and  post-mortem  inspection ~ 392 

Color  additives : 388 

Contamination 394 

Emergency  regulations 17 

Food  additives 388 

HACCP  programs 371 

Performance  standards: 

Bacon » 14 

Ready-to-eat  products 18 

Total  quality  control  systems 395 

Medicaid: 
See  also  Public  assistance  programs 
Ambulatory  surgical  centers: 

Conditions  for  coverage 1024 

Case  management 1026 

Comprehensive  employment  demonstration  for  individuals 

with  disabilities 1081 

Coverage  rules  for  inmates  of  public  institutions 1025 

Disclosure  of  children's  eligibility  for  food  assistance 

programs 345 

Drug  rebate  program 1084 

Estate  recoveries 1042 

Home  and  community-based  services  waivera 1035 

Managed  care _ 1050 

Civil  penalties 916 

Regulation  revisions 1064 

Withdrawal 1111 

Medical  child  support 1001 

Mentally  retarded  persons: 
Conditions  of  participation  for  intermediate  cara 

facilities 1005 

Organ  procurement  organizations 48 

Physicians'  referrals  to  health  care  entities  with  which  they 

have  financial  relationships 1085 

Programs  of  all-inclusive  care  for  the  elderly 1074 

Psychiatric  residential  treatment  facilities 1054 

Speech  pathologist/audiologist  standards 1041 

Ticket  to  Work  Medicaid  Infrastructure  Grant 1036 

Use  of  restraint  and  seclusion  in  health  care 

facilities _...:. 49 

Medical  and  dental  schools: 

NIH  scholarships 986 

Medical  assistance  program: 

See  Medicaid 
Medical  care: 

See  Health  care 
Medical  devices: 

CHAMPUS  coverage  of  prosthetic  devices 823 

Diagnostic  x-ray  systems 944 

Exports 549 
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Medical  devices — Continued 

Informed  consent  regulations ., 3* 

Medical  care  telemetry  devices — 3990 

Postmarket  surveillance 979 

Pressure  regulators  for  use  with  medical  oxygen 974 

Respiratory  assist  devices ^015 

Respiratory  protective  devices: 

Quality  assurance  and  administrative  provision .~. 924 

Surgeon  afid  patient  examination  gloves 943 

Treated  with  antimicrobial  pesticides • 3363 

Medical  Eacilities: 

See  Health  facilities 
Medical  personnel: 

See  Health  professions 
Medical  records: 

See  Health  records 
Medical  research: 

Contraception  and  infertility 990 

National  chimpanzee  sanctuary  system  for  retirement  of 

research  chimpanzees ..........— 992 

Peer  review — 991 

Medicare: 
Ambulatory  surgical  centers: 

Conditions  for  coverage - 1024 

List  of  covered  procedures 1080 

Anti-kickback  safe  harbor  provisions 917 

Appeals  process 51 

Clinical  laboratories  regulation - 1056 

Continued  entitiement  following  substantial  gainful 

activity 1012 

Coordination  of  retiree  health  benefits .-149 

Coverage  decisions 81, 1061 

Dialysis  services : - 45 

DMERC  service  areas 1023 

Drugs: 

Average  wholesale  price  methodology 55 

Self-administration  criteria ~ 1038 

Durable  medical  equipment: 

Payment  for  upgraded  features 1093 

Electronic  claims  submission ■, 56 

End-stage  renal  disease: 

Bad  debt  payment • 1004 

Emergency  waiver  of  coverage ,...~ 1104 

Extended  care  services  coinsurance * 1086 

Fee  schedules: 

Ambulance  services • 1079 

Application  of  inherent  reasonableness 1055 

Payment  limits 1055 

Physician  payments 54.  1069.  1107 

Supplemental  practice  expense  survey  data 1113 

Home  health  agencies: 

Conditions  of  participation 1044,  1051 

Prospective  payment  system 1031,  1097 

Hospice  care 998,  1002,  1106 

Hospitals: 

Coinsurance • 1073. 1086 

Conditions  of  participation 57 

Emergency  Medical  and  Treatment  Act 64 

Inpatient  deductible 1073. 1086 

Inpatient  disproportionate  share  adjustment 

calculation " 1009 

Inpatient  prospective  payment  system 63, 1100 

Inpatient  rehabilitation  prospective  payment  system 1032, 

1099.  1105 

Long-term  care  prospective  payment  system  — 1030 

Nondiscrimination  in  referral  to  home  health 

agencies 1034 

Outpatient  Prospective  Payment  System 53. 1068 

Premium  for  uninsured  aged  and  certain  disabled 
individuals  who  have  exhausted  other 

entitlement 1076.1088 

Psychiatric  hospitals  prospective  payment  system 50 

Long  term  care: 
Prospective  payment  system 1094 


Seq.  No. 

Medicare — Continued 

Managed  care  payment  provisions 1096 

Medicare+Choice  plans: 

Appeals  and  grievance  procedures .,. 1059 

Civil  penalties 916 

Premium  reductions — 1017 

Organ  procurement  and  transplantation  rules ~. 997 

Organ  procurement  organizations 48 

Overpayments  and  underpayments: 

Interest  assessment 1013 

Payment  provisions  for  suppliers  of  orthotics  and 

prosthetics mO 

Photocopy  expense  reimbursement 1007 

Physicians'  referrals  to  health  care  entities  with  which  they 

have  financial  relationships .....1085 

Prescription  drug  discount  program  endorsement 1101, 1102 

Programs  of  All-inclusive  Care  for  the  Elderly i. 1074 

Prospective  Payment  System ~ 1007,  1094 

Provider  agreement  and  supplier  participation: 

Billing  numbers 999 

Provider  reimbursement  regulations: 

Allowable  costs • 1066 

Appeals " -" 1019 

Religious  non-medical  health  care  institutions 

coverage •' 1049 

Rural  heal&  clinics 1052 

Sn^CT  policy: 
Safe  harbor  for  waivera  of  beneficiary  coinsurance  and 

deductible  amounts 912 

Skilled  nursing  facilities: 

Beneficiary  assessment  requirements 1108 

Exceptions  to  cost  limits 1109 

Prospective  payme/it  system  and  consolidated 

billing 52,1098 

State  allotments  for  payment  of  Part  B  premiums 1077 

Statement  of  intent 1010 

Supplementary  Medical  Insurance: 

Premium  surcharge  agreements 1087,  1092 

Rates ^ 1075,1087 

Supplier  standards  for  oxygen,  orthotics  and 

prosthetics 1003. 1110 

Use  of  restraint  and  seclusion  in  health  care 

facilities • 49 

Medigap: 

Anti-kickback  safe  harbor  provisions 917 

Mental  health  programs: 

Group  health  plan  benefit  parity. — 1802 

Mental  Health  Parity  Act ,• - 1071 

Psychiatric  residential  treatment  facilities: 

Prospective  payment  system - 50 

Use  of  restraint  and  seclusion 1054 

Merchant  marine: 
See  Maritime  carriers 
Seamen. 
Metals: 

EPA  trace  metal  analysis 3494 

Toxics  Release  Inventory  reporting  requirements  .„ 3413 

Metric  system: 
Converaion: 

Motor  vehicle  safety  standards .'. 2251 

Migratory  birds: 
'  See  Wildlife 
Military  arms  sales: 

See  Arms  and  munitions 
Military  installations: 

See  Federal  buildings  and  facilities 
Military  personnel: 
See  also  Armed  forces 

Claims  settlement ~ ^53 

Filing  claims  against  SSA 3832 

Former  spouse  payments  from  retired  pay 773 

Informed  consent  for  human  drugs  and  biologies 953 

Reemployment - » 3884 

Retirement  regulations ......3685 
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Military  pereonnel — Continued 
Security  policies  for  granting  access  to  classified 

information "^^^ 

Stars  and  Stripes  newspaper  operations 755 

Milk:  ^     ^ 

Elimination  of  whole  cow's  milk  given  to  infants  in  food 

assistance  programs 368 

Fluid  Milk  Promotion  Program 198 

Imports  from  countries  where  foot-and-mouth  disease 

exists • 252 

f>rice  support  program - ~ 238 

Special  Milk  Program  for  Children 354 

Mine  safety  and  health: 

Air  quality  standards 1827 

Asbestos  exposure  limit 96 

Belt  entry 1819 

Civil  penalties 1825 

Diesel  particulate  matter  exposure 93 

Focused  insf)ections - 1818 

Hazard  communication - ..1826 

Regulation  elimination  and  improvement - 1821 

Rescue  teams 1830 

Respirable  coal  dust 95. 1829 

Testing  of  equipment  by  independent  laboratories 1820 

Toxics  Release  Inventory  reporting  requirements  for  metal 

mining 3413 

Underground  coal  mines: 

Dust  control  plan  verification ~ 94 

Flame-resistant  conveyor  belts ~ 1828 

Mineral  resources: 
See  also  Coal 
Metals 

Oil  and  gas  reserves 
Public  lands-mineral  resources 

Data  disclosure 1*73 

Fractions  sale *05 

Hearings  and  investigations 1459 

Locatable  minerals  program - *21 

Location  and  maintenance  fees  on  mining  claims  or 

sites 1522 

Mineral  patent  applications 1498 

Minerals  Management  Service  inspections  on  fixed 

facilities 2036 

Mining  claims 1502.  1521 

Outer  Continental  Shelf  operations: 

Federal  consistency  regulations 697 

Ofbhore  cranes 1*74 

Pipeline  rights-of-way 1465 

Rights-of-use  and  easements ~ 1465 

Safety  zone 1999 

Overburden  definition ~~ 3408 

Pipeline  rights-of-way 1268,  1511 

Proprietary  terms 1473 

Revenue  collection  regulations 1482 

Segregated  or  withdrawn  lands 1520 

Service  order  appeals 1480 

Sulphur  leasing  in  the  Outer  Continental  Shelf 1472 

Valuation  regulations 1462,  1464 

Mineral  royalties: 

Interest  and  late  payments 1453 

Offsets,  recoupments,  and  refunds 1453 

Miners: 

See  Mine  safety  and  health 
Mines: 
See  also  Mine  safety  and  health 
Reclamation 

Surface  mining 

Abandoned 1485,  1490 

Funding  assurances  for  treatment  of  pollutant  discharges 

from  surface  mining  operations 1488 

Placement  of  excess  soil. - - ~ 1487 

Recordation  and  annual  fee  collection  proceduim 1507 

Revegetation  standards 1486 

Surface  coal  mining  hearings  and  appeals 1234 


Seq.  No. 

Mines — Continued 

Surfoce  management - 1521 

Minimimi  wages: 

Records  to  be  kept  by  employera 1784 

Minority  businesses: 

Participation  in  DOT  programs 1929 

Minority  groups: 
See  Civil  rights 

Minority  businesses 
Mobile  homes: 

See  Manufactured  homes 
Mobile  offshore  drilling  units: 

See  Vessels 
Mortgage  insurance: 
Approval  of  condominium  developments  in  the 

Commonwealth  of  Puerto  Rico 1172 

Premium  remittance  period ,^..1168 

Premiums  in  multifamily  housing  programs 1171 

Refinancing  debt  of  existing  hospitals 1179 

Refinancing  home  equity  convereion  mortgages 1157, 1170 

Single-family: 

Consultant  roster  procedures 1183 

Damages  for  failure  to  engage  in  loss  mitigation 

activities 1129 

Nonprofit  approval  and  removal  procedures 1182 

Predatory  lending  practices 1167 

Up-frt>nt  payments 1155 

Mortgages: 
See  also  Mortgage  insurance 

Adjustable  rates 1156 

Alternative  mortgage  lending 2971 

Appraiser  Watch  system • - 69 

Civil  money  penalties 1128 

Cooperative  housing  developments 1157 

Credit  Watch - 1149 

Disclosure  of  costs  to  consumers 70 

Distribution  of  tax  credit  proceeds 1148 

FHA  inspector  roster 1153 

Government -sponsored  enterprises: 

Corporate  governance 3652,  3654 

Disclosure  requirements 3653 

Financial  information  system  standards _...3655 

High  costs  and  predatory  features « ~. ~ .1141 

HUD  regulation  of 86 

Minimum  capital 3851 

Risk-based  capital 3649 

Safety  and  soundness  requirements - 3655 

Hawaiian  homeland  eligibility 1158 

Home  equity  conversion  mortgages ~ 1157 

Home  mortgage  disclosure — 4191 

Lender  accountability  for  appraisals 1154 

Lender  compliance  and  accountability 1147 

Loan  correspondent  and  sponsor  responsibilities 1151 

Loan  originator  registry - 1150 

Nondiscrimination • 3650 

OTS  capital  regulations - ...2970 

Predatory  lending  practices _...69, 1141, 1167 

Real  estate  appraisals ~ 2609 

Real  estate  mortgage  investment  conduits ~ 2939 

Servicing  approval  agreement 1150 

Supplemental  cost  certification  requirement ~ 1166 

Terminating  origination  approval  agreements 1149 

Motor  carriers: 
See  also  Buses 

Brake  systems 2232,  2272 

Commercial  vehicles: 

Antilock  brake  systems 2303 

Employee  protections  information 2198 

Federal  motor  vehicle  safety  standards 2229 

Performance-based  brake  testers 2232 

Van  operations  transporting  passengers  across  U.S.- 
Mexico border 2207 

Data  display  imits 2217 

Drivers: 
Conmiercial  Driver's  License  Information  System.... 2271 
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S«i.  No. 

Motor  carriers — Continued 
Drivers — Continued 

Commercial  driver's  license  standards...^ 2234 

Commercial  drivers'  licenses  with  hazardous  materials 

endorsement ~ i..— ^^..........^.... 108 

Disqualifications ..•..^•••••••^••••.••«**m«**».,m*,.« 2216 

Entry-level ........._».......»...~.,. 2214 

Houra  of  service  regulaticHOS .~ ....107,  2199 

Instructor  training _ ~. 2213 

Learner  permits  ....••«•••.■••.*.....».......»..•••••........>....«.».**.*... **...^^^  i 

Licensing ~ „....«............2210 

Noncommercial  motor  vdiicle  violations .<........« .2233 

Penalties - ~— 2216 

Physical  fitness - ^..~.~~ .2193 

Qualification  requirements.-........^ ~...~.~-.. — .-..2192.  2219 

Safety  performance  history — 2194 

Training „ ~ 2213,  2214 

Iteomedary  equipped  truck  tractor-semitrailers  designated 

as  specialized  equipment 2169 

Electronic  filing  of  bonds,  agreements,  certificates  and     ■-.- 

cancellations - 2203 

English  language  requirement — - 2219 

Federal  safety  regulations: 

Auditor  certification - 2228 

Conunercial  van  operations  transporting  passengera 

across  U.S.-Mexico  border. — 2207 

Interetate  school  buses ~ - 2197 

Parts  and  accessories  necessary  for  safe  operation -...2226 

Post-accident  controlled  substances  and  alcohol  test 

results .-..2224 

Waivers,  exemptions,  and  pilot  programs -..-...- 2206 

Zero-base  revision _ 2223 

Freight  forwarding  industry - 2218 

Hazardous  materials  transportation -..-... 2212.  2411,  2430 

Heavy  truck  conspicuity - 2239  < 

Highway  vehicle  definition 2792 

Household  goods  transportation 2204 

.  In-transit  truck  shipments  between  Canada  and  U.S 2622 

Information,  licensing  and  registration  systems: 

Replacement  system 2195 

Inspection,  repair,  and  maintenance - 2222 

Intermodal  cargo  containers ; — - 2222 

Investigative  authority - 2216 

Mexican: 
Accelerated  safety  monitoring  system  and  compliance 

initiative - 2221 

Decal  display  requirements _ 2209 

NAFTA -^ -.2220 

New  entrant  safety  assurance  process 2225 

Out-of-service  criteria 2205 

Railroad  grade  crossing  safety...- .- 2201 

Registration  enforcement -.-..- - 2230 

Rules  of  practice - -..2216,  2227 

Safety  fitness  procedures :• 2196,  2200 

Sleeper  berth  r^ulations 2215 

Tank  cars: 

Manufacturing,  maintenance  and  use  requirements 2418 

Television  receivers ~ 2217 

Trailer  test  rig - 2360 

Transport  of  foods,  drugs,  and  cosmetics „-...- 2433 

Truck  length  and  width - - 2179 

Truck  size  and  weight 2170,  2181 

Motor  vehicle  pollution: 

Alternative  hiels 858,  860,  4198 

Emission  control  diagnostic  systems - 3190 

Emission  standards: 

Highvray  motorcycles 124 

New  motor  vehicles "... 3285 

Gasoline: 

Additives ••..... 32*) 

Anti-dumping  program - - 3195,  3202,  3213 

Reformulated - 3197,3352 

Tier  2/gasoline  sulfur  regulations - 3346 

Heavy-duty  diesel  engines  and  vehicles: 
Non-conformance  penalties 3328 


Saq.No. 

Motor  vehicle  pollution — Continued 
Heavy-duty  diesel  engines  and  vehicles — Continued 

Regulation  amendments 3284 

Imported  vehicles  emissions  standards — ....3239 

Inspection/maintenance  programs -.- 3142 

Low  emission  vehicles  program —...3254 

Low-sulfur  highway  diesel  fuel .° 3325 

Motor  vehicle  and  engine  compliance  foe  program -...3215 

Motor  vehicle  safety: 
See  also  Highway  safety 

Add-on  devices 2296 

Brake  systems: 

Allowing  roll-bar  during  testing. - - 2278 

Antilock  system  for  heavy  truois 2346 

Brake  hoses..- — ..— -..2259 

Hydraulic  parking  brake ...-...—.- — 2272 

Lining* -.... - -— 2350 

Motorcycle  handlebar  lever — - 2280 

Child  restraint  systems 2241,  2243,  2262,  2279,  2309,  2316, 

2325,  2349,  2361 

Qvil  penalties -...— 2359 

Community  transportation  vehicles — •. 2250 

Crashworthiness  ratings..- - -2288 

Defect  reporting  and  notification 2244.  2313,  2354,  2355,  2356 

Ejection  mitigation  using  advanced  glazing 2352 

Event  data  recorders - 2282 

Fire  performance  requirements..-..; - 2291 

Frontal  offset  protection - 109 

Fuel  system  integrity - - 2283 

Horizontal  discharge  trailos 2276 

Imported  vehicles - 2256.  2332^ 

Inconsequential  defect  or  noncompliance - 2284' 

Interior  trunk  release 2363 

Lamps  and  reflective  devices: 

Administrative  rewrite  of  requirements 2253 

Daytime  running  lamps 2297,  2348 

Geometric  visibility  requirements  for  lamps 2292 

Headlamp  glare - 2261 

Motorcycles •• .2240,2263 

Performance  and  test  requirement  modifications 2298 

Signal  lamps 2299 

Mirrore: 

Convex  cross  view  mirrora 2248 

Convex  mirrore  for  commercial  trttcks 2274 

Passenger-side  systems - 2275 

Motorcycle  helmets 2264 

Moving  barrier  tire  specification 2311 

Multi-stage  vehicles -..- ~ 2331 

Occupant  crash  protection: 

Air  bags - 2242,  2328,  2330,  2340,  2342 

Door  retention -......-.— - 2252 

Head/neck  protection - 2302,  2353 

Side  impact  protection ^....2337 

Upper  interior  impact i - 2304,  2331 

Operating  a  motor  vehicle  while  intoxicated - 2270 

Power-operated  windows 2293,  2338 

Prohibition  of  sale  or  lease  of  equipment  with  safety-related 

defect " 2357 

Radiator  safety  cap  . — - „......-....2336 

Recalls: 

AccelOTated — ..—...- - 2313 

In  foreign  countries - — ~ 2355 

Reimbursement  prior  to 2356 

Reporting  of  information  and  documents  about  potential 

defects —.„....— - 2335 

Rollover  resistance - - 2285 

Roof  crashworthiness - ~ 2306,  2339 

Safety  glazing - 2301 

School  buses: 

Flammability  of  interior  matoials 2289 

Seat  mounted  child  restraints - 2333 

Seat  belts: 

Anchorages  for  voluntarily  installed  shoulder  belts 2268 

Emergency  locking  retractor -...2266 
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Saq.No. 

Motor  vehicle  safety — Continued 
Seat  belts — Continued 

Length  options 2317 

Rear  seats 2287.  2296 

Seat  adjustment  position ~ 2296 

Seating  systems: 

Performance 2246 

Shifting  and  falling  cargo 2231 

Snowmobile  auxiliary  lighting  systems ..3947 

Static  out-of-position  test  requirements 2326 

Test  dummies: 

Adult  size 2267 

Child  size - 2277.  2326.  2344 

EuroSIDD 2286 

Female  size 2345 

Hybrid  ID 2267.  2277.  2340 

Tires: 

Disposition  of  replaced  tires 2314 

Inspections  tpr  vehicles  carrying  hazardous 

materials 2235 

Pressure  monitoring  system 2334,  2358 

Safety  information 2315.  2321 

Trailers: 

Label  placement  on  rear  impact  guards 2310 

Rear  impact  guards 2347 

Warning  label  for  low  speed  vehicles » 2329 

Wheelchair  lifts 2290 

Motor  vehicles: 
See  also  Buses 

Fuel  economy 
Motor  carriers 
Motor  vehicle  safety 

Accelerator  control  systems 2305 

Alternatively  fueled  vehicles 2318,  3254 

American  Automobile  Labeling  Act 2238 

Brake  fluids: 

Qarity  test 2307 

Cargo  tank  motor  vehicles 2401 

Commercial: 

Cargo  securement 2231 

Dedicated  short  range  communications 2173 

Importation 2324 

Community  transportation  vehicles 2250 

Controls  and  displays 2265 

Dealer  notification  by  manufacturer 2295 

Defects 2295 

Domestic  origin  of  parts 2238 

Exemption  from  make- inoperative  prohibition 2367 

Fleet  fuel  efficiency 898 

Fuel  economy  credits 2318 

Govenunent  property  management 3575 

Heavy  vehicle  tax 2746 

High-theft  lines - 2365 

Hybrid  electric  vehicles: 

Idle  stop  technology 2269 

Importation  fees 2366 

Imports 2362.  3239 

Inconsequential  defects 2254 

Ught  trucks 3320 

Fuel  economy  standards 2281 

Head  restraints 2353 

Location  and  monitoring  systems 4070 

Low-speed  vehicles 2260 

Multistage  vehicles: 

Certification  requirements 2247 

Compliance  for  manufacturers  and  alterers 2320 

National  Driver  Register 2271 

National  Stolen  Passenger  Motor  Vehicle  Information 

System 1604 

Noncompliance  exemption 2254 

Odometer  fraud 2237 

Parts  marking  requirement 2319 

Raised  or  sloped  roof  structure 2306 

Recreational  vehicles: 
Cargo  carrying  capacity 2273 


Seq.  No. 

Motor  vehicles — Continued 

Recreational  vehicles — Continued 

Width  requirements 2179 

Regulation  compliance  and  enforcement 2255 

Retroactive  certification 2322,  2323 

Salvage  regulations • 1754 

Small  business  size  standards  for  new  car  dealers 3792 

Special  purpose  vehicles 2258 

Theft  data 2327 

Theft  loss  reports 2364 

Wheelchair  lifts  and  ramps 2294 

Window  glazing: 
Light  transmission  standards 2308 

Motorcycles: 
See  Motor  vehicles 

Munitions: 
See  Arms  and  munitions 

Music: 
Unauthorized  sound  recordings  and  music  videos 2619 

N 

Narcotics: 
See  Drug  traffic  control 

National  banks: 

Capital  regulations 2605 

Commercial  mortgage-backed  securities: 

Real  estate  appraisal  requirements 2609 

Corporate  activity  rules,  policies,  and  procedures 2597.  2604 

Determining  nature  of  financial  activities .....2470 

Financial  subsidiaries • 2467.  2468 

Maintenance  of  records 2598 

Payday  lending ~ 2599 

Plain  language  revisions 2561 

Public  welfare  investments 2602 

Real  estate  brokerage  determination » 2469 

Treatment  of  financial  contracts  by  receivers 2607 

Uniform  rules  of  practice  and  procedure 2594 

National  cemeteries: 
See  Cemeteries 

National  defense: 
See  also  Armed  forces 

Arms  and  munitions 
Classified  information 
Technical  surveillance  countermeasures 765 

National  defense  contracts: 
See  Government  contracts 
Government  procurement 

National  forests: 

Appeal  regulations 416 

Fair  market  value  for  recreation  residence  use 

authorizations • 413 

Federal  Lands  Highway  Program .....2165 

Fossil  collecting • 417 

Hydroelectric  uses 403 

Land  and  resource  management  planning 414,  431 

Outdoor  recreation  accessibility  guidelines 419 

Road  management  policy ........^ — 428 

Small  business  land  use 407 

Special  use  authorizations .424 

Timber  sales: 

Export  and  substitution  restrictions 411 

National  Environmental  Policy  Act  documentation 415 

Trails  accessibility  guidelines ~....418 

Visitor  services 426 

National  parks: 

Aircraft  overflights 2052,  2092 

Boating  and  water  use  activities 1428 

Commercial  use  permits 1414 

Federal  Lands  Highway  Program 2162 

Golden  Gate  National  Recreation  Area: 

Pet  management 1436 

Grand  Canyon  National  Park: 

Flight  rule  modifications 2069 

Postponement  of  special  flight  rules 2105 
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Seq.  No. 

National  parks — Continued 
Grand  Staircase-Escalante  National  Monument: 

Public  demonstrations 1519 

Historic  preservation  programs  for  tribal  lands 1413 

Niagara  Falls: 

Flight  restrictions 2121 

Personal  watercraft  use 1415, 1416, 1417,  1418, 1419. 1420, 

1421,  1422,  1423,  1424,  1425,  1426,  1431 
Presidio: 

Management 3757,  3758 

Snowmobile  use 75, 1432 

Vehicles  and  traffic  safety _ , 1412 

Virgin  Islands  Coral  Reef  National  Monument 1435 

Wupatki  National  Monument: 

Religious  ceremonial  collection  of  golden  eaglets 1434 

National  Register  of  Historic  Places: 

See  Historic  preservation 
National  security  information: 

See  Classified  information 
National  Wildlife  Refuge  System: 

See  Wildlife  refuges 
Nationality: 

See  Citizenship  and  naturalization 
Native  Americans: 
See  Hawaiian  Natives 
Indians 
Natural  gas: 
See  also  Oil  and  gas^xploration 
Pipelines 
Oil  and  gas  reserves 

Accounting  and  reporting  requirements 4140 

Electronic  filing  of  documents 4142 

Import  and  export  authorization 885 

Interstate  business  practice  standards 4139,  4150 

Negotiated  rate  policies  and  practices  for  pipelines 4146 

Standards  of  conduct  for  transmission  providers 4136 

Natural  resources: 
See  also  Coastal  zone 

Continental  shelf 

Energy 

Environmental  protection 

Fish 

Forests  and  forest  products 

Marine  resources 

Mineral  resources 

National  forests 

Public  lands 

Reclamation 

Soil  conservation 

Water  resources 

Wildlife 

Recreation  and  recreation  areas 

Agricultural  Management  Assistance  Program 473 

Damage  assessments 687, 1226 

Landowner  Incentive  Program 1282, 1284 

Private  Stewardship  Grants  Program '. 1360 

Wetlands: 

Conservation  programs 229,  480, 1238 

Corps  of  Engineers  program 811 

DOE  compliance  with  environmental  review 

requirements 894 

Minimal  effects  exemptions 470 

Wetland  Program  Development  Grants. 3487 

NatiuBlization: 

See  Qtizenship  and  naturalization 
Naval  stores: 

See  Forests  and  forest  products 
Navigable  waters: 
See  Waterways 
Navigation  (air): 

Airspace  system 639,  2084,  2136,  2150 

Area  navigation 2076 

Instrument  flight  rules 2133 

Obfects  afiecting  navigable  airspace 2045 


Seq.  No. 

Navigation  (air) — Continued' 

Standard  instrument  approach  procedures ^....~^..~..^. — .2135 

Transponder  requirement ~ 2089 

Use  and  preservation  of  navigable  airspace 2061 

Navigation  (water): 

Alternative  source  to  incandescent  light 19S5 

Electronic  Charting  Display  and  Information  System 2022 

Offshore  pipeline  hazarids 2405 

Prince  William  Sound  ....„ .2007 

Puget  Sound 2007 

Regulated  navigation  areas — ^ .2012 

Traffic  separation  schemes 2002 

Updating  technical  information 1976.  2042 

News  media: 
See  also  Radio 

Television 
Newspapers: 
Radio  cross-ownership _ 4056 

Noise  control: 
Overflights  of  national  parks ..2052,  2092 

Nondiscrimination : 
See  Civil  rights 

Nonprofit  organizations: 

Audits ~ - 1832,2997 

DOT  grants 1926 

Grants  administration 500,  766, 1142,  3079,  3541 

Limitation  of  insured  housing  loans 1152 

Rights  to  inventions « 750,  752 

Nuclear  energy: 
See  also  Nuclear  materials 

Nuclear  power  plants  and  reactors 

Availability  of  official  records 4258 

Cost  recovery  for  contested  hearings  involving  national 

security  initiatives _ 4276 

Electronic  document  submission 4270 

Federal  Advisory  Committee  Act  regulations 4269 

NRC  debt  collection  procedures ;...4272,  4275 

NRC  fee  schedules 4274 

NRC  information  collection  provisions ~ 4256 

Payments  for  special  burdens  and  in  lieu  of  taxes 883 

Public  document  room .-. 4256 

Nuclear  materials: 

Availability  of  official  records 4258 

Computer  security - 877 

Control  and  accounting  requirements - 4250 

Determining  eligibility  for  access  to 881 

DOE  security  activities » 878 

Economic  development  transfers  of  real  property  at  defense 

nuclear  facilities 890 

Electronic  document  submission ^ 4270 

Export  controls ~ 528 

Financial  assurance  regulations  for  licenses 4243 

Human  reliability  program 879 

NRC  debt  collection  procedures - 4272 

Nuclear  fuel 4257 

Packaging  and  transportation  safety  standards 4251 

Probability  limit  for  unlikely  features,  events  and 

processes 4273 

Spent  fuel: 
Geological  and  seismological  criteria  for  storage 

systems 4255 

List  of  approved  storage  casks 4252,  4277 

Shipment  information  protection  requirements 4260 

Transfers  of  certain  exempt  source  materials  by  specific 

licensees 4242 

Nuclear  power  plants  and  reactors: 

Availability  of  official  records 4258 

Codes  and  standards 4271 

Combustible  gas  control  system 4265 

Decommissioning: 

Integrated  rulemaking - - 4262 

Trust  agreements 4247 

Design  certification: 
Changes  to  licensing  procedures .'. 4240 
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Seq.  No. 

Nuclear  power  plants  and  reactors — Continued 

Electronic  document  submission - 4270 

Emergency  action  levels 4246 

Entombment  options 4267 

Event  notification  requirements 4244 

Financial  qualifications  for  renewal  of  operating 

licenses ». 4253 

Fire  protection 4241 

Incorporation  by  reference  of  ASME.  BPV.  and  OM  code 

cases 4254 

NRC  regulation  amendments: 

Adjudicatory  process  changes 4263 

Partial  site  releases 4248 

Personnel: 

Fitness-for-Duty  Program 4239 

Nondiscrimination 4249 

Physical  protection  regulations 4264 

Pressure-temperature  limits 4268 

Radiological  sabotage 4264 

Risk-informing  special  treatment  requirements 4261 

Safety  regulations 28 

Spent  fuel  storage: 

Geological  and  seismological  characteristics 4255 

List  of  approved  storage  casks 4252,  4277 

Waste  disposal 4259,  4273 

Worker  fatigue 4245 

Nuclear  safety: 

See  Radiation  protection 
Nursing  homes: 
See  also  Health  facilities 

Veterans 3002.  3056 

Nursing  schools: 

See  Medical  and  dental  schools 
Nutrition: 
See  also  Food  assistance  programs 

Foods 
Education  and  training  program: 

Plain  language  rewrite 360 

Food  labeling 20 

Uniform  federal  assistance  regulations 347 

O 

Occupational  safety  and  health: 
See  also  Mine  safety  and  health 

Beryllium  exposure 1842 

Cargo  handling 1846 

Chemicals: 

£)ermal  absorption  rate  testing 3392 

Child  labor  regulations 84 

Commercial  diving  operations 1855 

Commercial  motor  vehicle  employees 2198 

Construction  industry 1839 

Hearing  loss  prevention .". 1843 

Hoisting  equipment  safety 1862 

Crystalline  silica  exposure ■ 99 

DOE  radiation  protection  requirements 886 

Electric  power 1850 

Electrical  standards 1854 

Energy  Employees  Occupational  Illness  Compensation 

Program 895,925.  1783 

Ethylene  oxide 1840 

Excavations 1863 

Exit  routes 101 

Explosives  and  small  arms  manufacturing 1866 

Fall  protection 1852.  1870 

Glycol  ethers - 1859 

Grain  handling  facilities 1841 

Hazardous  waste  handling 1868 

Hexavalent  chromium  exposure 1847 

Injury  and  illness  recording  and  reporting 

requirements 1864 

Mine  rescue  teams 1830 

Noise  exposure  for  railroad  operating  employees 2374 

Personal  protective  elk]uipment „ 1861 


Seq.  No. 

Occupational  safety  and  health — Continued 

Plain  language  revision  of  existing  standards 101 

Presence  sensing  device  initiation  of  mechanical  power 

presses 1844 

Railroad  accident/incident  reporting 2373 

Respiratory  protection - 97.  1856 

Safety  and  health  management  program 1869 

Shipyard  standards 98,  1848,  1867 

Standards  improvement 100 

State  plan  changes 1872 

Traffic  control  devices 1871 

Tuberculosis  exposure 1860 

Updating  standards  based  on  national  consensus 

standards 1865 

Walking  working  surfaces 1852 

Ocean  dumping: 

See  Water  pollution  control 
Ocean  resources: 

See  Marine  resources 
Offshore  structures: 

See  Continental  shelf 
Oil  and  gas  exploration: 

Blowout  prevention  for  well  workover  operations 1466 

Drilling  operations 1470 

Hearings  and  investigations 1459 

Leasing: 

Bonding • 1512 

Data  release 1467 

Definitions 1467 

Leasing  and  operations  regulations /1516 

Offshore  floating  production  facilities 1475 

Outer  Continental  Shelf 1988 

Decommissioning  activities 1480 

Document  updates 1463.  1477,  1484 

Federal  consistency  regulations 697 

Incidental  taking  of  marine  mammals 729 

Offshore  cranes 1474 

Pipeline  rights-of-way 1465 

Rights-of-use  and  easements « 1465 

Royalty  suspension  volume 1476 

Safety  measures 1472.  1998 

Safety  zone  for  vessels 1999 

■   Suspension  of  operations  under  salt  sheets 1483 

Pipeline  rights-of-way '. ...- 1268 

Reporting  and  recordkeeping  requirements 1454 

Royalty  relief  or  reduction 76.  1456.  1458,  1469.  1481 

Royalty  reporting  standards 1455,  1456 

Service  order  appeals 1460 

Sustained  casing  pressure ..1461 

Oil  and  gas  reserves: 

Export  controls 536 

Oil  pollution: 

Discharge-removal  equipment 2006 

National  Contingency  Plan 3466 

Natural  resource  damage  assessment 687 

Oil  spill  response 1971,  1972,  2008,  2013.  2415 

Prevention 3455 

Tank  vessels 2007,2035 

Old-age,  Survivors,  and  Disability  Insurance: 

Hemic  and  lymphatic  system,  disability  criteria 3850 

Interrelationship  with  Railroad  "Retirement  Program 3869 

Malignant  neoplastic  diseases,  disability  criteria 3850 

Video  teleconference  technology 163 

Organization  and  functions:  < 

FAA 2078 

Farm  Credit  Administration 3969,  3972 

FEMA 3540 

OGE .". 3656 

Peace  Corps 3749 

USDA 390 

Outer  continental  shelf: 
See  Continental  shelf 
Over-the-counter  drugs: 
Safety 951 
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Seq.  No. 

Over-the-counter  drugs — Continued 

Sectuity  requirements  for  handlers  of  pseudoephedrine, 

ephedrine,  and  phenylpropanolanune 1576 

Overseas  private  investment: 

See  United  States  investments  abroad 
Overtime  pay: 

See  Wages 


Packaging  and  containers: 
See  also  Labeling 

Child-resistant  packaging 3956,3959 

Smokeless  tobacco  health  warnings 4194 

Paint: 

See  Lead  poisoning 
Paperwork  requirements: 

See  Reporting  and  recordkeeping  requirements  ' 

Parachutes: 

See  Aircraft 
Parks: 

See  National  parks 
Passenger  vessels: 
See  also  Maritime  carriers 

Access  for  individuals  with  disabilities 1938,  3085 

Alternate  tonnage  convention 2024 

Emergency  response  plans ...2031 

Financial  responsibility  requirements 4164,  4168 

Immigration  user  fee ~ 1719 

Manifest  requirements 80 

Safety 2032 

Security  plans ..• 2028 

Passports  and  visas: 

B  visas 1631. 1909 

Classification  of  children ~ 1906 

Crew  list  visa  elimination 1877 

Guam  visa  waiver  program ~. 1635 

Irish  nationals  participating  in  special  work/training 

programs ™;..~._....1907 

Issuance  of  new  or  replacement  visas .>.- 1900 

Medical  grounds  of  inadmissibility  and  waivers 1642 

Nonimmigrant  visas: 

Alien  witnesses  and  informants 1885 

Automatic  revalidation 1897 

Automatic  voiding „ ~....i 1640 

Exemptions 1678 

K  classification 1707 

U  classification 1643 

V  classification ~ 1706 

Waiver  of  firearm  prohibition 1763 

Refusals  of  individual  visas 1893 

Removal  of  waiver  for  certain  permanent  residents  of 

Canada  and  Bermuda 1729,  1902 

Transit  without  visa 1646. 1655. 1710. 1713, 1715.  1883 

Transitional  foreign  student  monitoring  program 1905 

Visa  Waiver  Permanent  Program  Act - 1630 

Visa  waiver  pilot  program: 

Coimtries  eligible 1737 

Visa  Waiver  Program — 1635. 1732. 1890 

Patents: 

See  Inventions  and  patents 
Pay: 

See  Wages 
Peanuts: 

Inspection  regulations 191 

Market  quota  program  termination -.. 240 

Peer  review  organizations: 

Name  change ■•••■• 1103 

Penalties: 
See  also  Seizures  and  forfeitures 

Civil 2139.  2473,  3531 

DOL " 1810 

ERISA 92.  1809.  1815.  1816 

FERC ~ 4144 

Inflation  adjustment „ 1138.  2139.  3531 


Seq.  No. 

Penalties — Continued 

Medicaid  managed  care  organizations 916,  2139 

Medicare  and  Medigap 917 

Medicare-MZhoice  Organizations 916.  2139 

Mine  Safety  and  Health  Administration...................^ 1825 

Mortgage  lenders 1 128 

NHTSA 2359 

Nursing  homes 2139 

Hazardous  materials  transportation 2431 

Immigration 1594 

PBGC  assessment  and  relief 3754 

Tax  shelters .• 2704 

Treasury 2740 

Pensions: 
See  also  Railroad  retirement 
Social  security 

Administrative  review  process 3755 

Cash  balance  plans  with  variable  indices 3756 

Cash  or  deferred  arrangements 2684,  2686 

Catch-up  contributions  for  individuals  age  50  or  over 2831 

Deductibility  of  employer  contributions 2709 

Disclosure  of  relative  value  of  distribution  forms 2729 

ERISA: 

Adequate  consideration  definition 1811 

Blackout  period  notice 91.  92 

Bona  fide  wellness  program  regulations 1083 

Bonding  requirement  exemption  for  certain  broker- 
dealers  and  investment  advisers 1812 

Bonding  rules 1813 

Civil  penalties 92.  1809.  1810,  1815.  1816 

Continuation  of  health  care  coverage  ..:. 88 

Electronic  filing  by  investment  advisers 1798 

Enforcement  of  regulations 1814 

Health  Insurance  Portability  and  Accountability  Act 89,  90 

Length  of  hospital  stay  after  birth  of  child 1803 

Mental  health  benefits  parity 1802 

Multiple  employer  welfare  arrangements ^ 1804 

Safe  harbor  requirements 1797 

Suspension  of  benefit  regulation 1799 

Women's  Health  and  Cancer  Rights  Act 1805 

Filing  rules « •• 3751 

GATT  provisions  affecting  accrued  benefits 2870 

Normal  retirement  age « 2699 

Payment  of  benefits  in  trusteed  plans 3752 

Penalties  assessment  and  relief 3754 

Reductions  of  accruals  and  allocations  because  of  increased 

age 2707 

Refund  of  mistaken  contributions 2962 

Required  distributions  from  plans 2918.  2954,  2955 

Single-employer  plans: 

Valuation • 151 

Valuation  of  plan  benefits 151 

Pesticides  and  pests: 

Active  ingredient  production 3266,  3350 

Antimicrobial  pesticides 3359.  3368 

Biochemical  or  microbial  products 3360 

Boll  Weevil  Eradication  Loan  Program 237 

Canceled  or  suspended  pesticides .U3371 

Data  requirements 3358,  3360 

Disposal  and  storage  guidelines 3366.  3371 

Emergency  exemption  regulations 115 

Endocrine  Disruptor  Screening  and  Testing  Program 116. 128 

Explosive  pest  control  devices 2537 

Groundwater  protection ~ ^ 3374 

Importation  of  non-indigenous  organisms 267 

Medical  devices  treated  with  antimicrobial  pesticides 3363 

National  laboratory  accreditation  program 169 

Pesticide  tolerance  reassessment  program 3369 

Plant  incorporated  protectanU 3365,  3372.  3373 

Protection  of  human  research  subjects 3356 

Registration  review  program , 3382 

Rules  of  practice ~ • 3117 

Storage  and  disposal ; 3366.  3371 

Tolerance  fees » 3364 
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Pesticides  and  pests — Continued 

Transgenic  plants 3370 

Worker  protection  standards 3367 

Petroleum: 
See  also  Fuel  additives 

Oil  and  gas  exploration 
Oil  and  gas  reserves 
Oil  pollution 
Pipelines 

Oil  valuation 77 

Onshore  oil  pipelines 2415 

Refineries ~ 3329 

Emission  standards 3318 

Small  business  size  standard 3802 

Regulation  of  gasification  devices  processing  hazardous 

waste  at  petroleum  refineries. „......„ 3444 

Toxicity  characteristic  rule ~ ^.^...^.^ 3445 

Physically  handicapped: 
See  Individuals  with  disabilities 

Physicians: 
See  Health  professions 

Pilots: 

See  Airmen 

Pipeline  safety: 

Aluminum  cylinders 2438 

Corrosion  control 2447 

Enforcement  procedures 2441 

Gas  gathering  lines 2404 

Hazardous  substances 2419.  2428.  2444.  2449 

High  consequence  areas  for  gas  transmission 

operators 2448 

Incident  reporting - 1457 

Inspection  devices 2432 

Integrity  management  in  high  consequence  areas Ill,  2446 

Modifications  and  repair .....1472 

National  Pipeline  Mapping  System 2414 

Permanent  underwater  inspections 2405 

Pressure  testing 2442 

Producer-operated  OCS  pipelines 2423 

Regulatory  review 2406 

Updates  to  safety  requirements 2403,  2422 

Pipelines: 
See  also  Natural  gas 

Pipeline  safety 

Accounting  and  reporting  requirements 4140 

Assigiutient  of  firm  capacity 4145 

Electronic  filing  of  documents ■. 4142 

Negotiated  rate  policies  and  practices  for  natural  gas 

pipelines 4146 

Onshore  oil  pipelines 2415 

Rights-of-way ._. 1268.  1465.  1511 

Plants: 

See  also  Seeds 

Biological  agents  and  toxins  list 5 

Endangered  and  threatened „ 1355.  1358.  1391 

Conservation  education 1383 

Permits  for  foreign  listed  species 1384 

International  standards  for  wood  packing  materials 253 

Listing  of  U.S.  species  in  OTES  Appendix  III 1242 

National  Organic  Program  standards 173 

Noxious  weeds: 

Regulations ~ 275 

Plant  incorporated  protectants 3365,  3372,  3373 

Transgenic 3384 

Plastics  materials  and  synthetics: 
Air  pollution  control  regulations 3228 

Political  activities  (Government  employees): 
Honoraria  donated  to  charities 3661 

Pollution: 
See  Environmental  protection 

Population  census: 
See  Census  data 

Ports: 
See  Harbors 


Seq.  No. 

Poultry  and  poultry  products: 

Chilling  time  and  temperature  requirements. ..„ 16 

Classes  of : :....379 

Commodity  recordkeeping 'requirements 346 

Disposition  and  disposal  requirements 393 

Expressed  nutrient  content  claims ~ 391 

Grading '. 184.  193 

Imported - - - 373 

Indemnity  payments  for  avian  influenza  losses 264 

Nutrition  labeling „....._ 20 

On-line  reprocessing  of  pre-chill  carcasses 389 

Substitution  of  commercial  poultry  for  commodity 

chicken 346 

Transportation  and  storage - 370 

Poultry  inspection: 

Ante-mortem  and  post-mortem  inspection 392 

Color  additives — 388 

Contaminated 1 394 

Food  additives » ..- — 388 

HACCP  programs 371.  376 

Ingesta  on  finished  products. 369 

Performance  standards: 

Ready-to-eat  products 18 

Total  quality  control  systems - 395 

Poverty: 
See  Community  action  programs 
Food  assistance  programs 
Public  assistance  programs 

Power  resources: 
See  Energy 

Practice  and  procedure: 
See  Administrative  practice  and  procedure 

Prescription  drugs: 

Antibiotics 934 

Resistance  labeling 959 

Central  fill  pharmacies 1590 

CHAMPUS  Pharmacy  Benefits  Program 828.  838 

Child-resistant  packaging  requirements ~ 3959 

Electronic  transactions: 

Ordering  Schedule  I  and  II  controlled  substances 1574 

Prescriptions  for  controlled  substances 1575 

Retail  pharmacies 62 

Labeling 41.44 

Medicaid  drug  rebate  program 1084 

Medicare  endorsement  for  discount  programs 1101,  1102 

Prescribed  for  veterans  by  non-VA  physicians 2999,  3001 

Presidential  records: 
See  Archives  and  records 

Price  controls: 
FCC 4029 

Price  support  programs: 
Tobacco 216.  217,  218 

Prisoners: 

Administrative  remedy  program 1560 

Admission  and  Orientation  Program 1555 

Aliens'  release  to  immigration  authorities 1549 

Central  Inmate  Monitoring  system 1554 

Civil  contempt  of  court  conunitments 1528 

Classification  and  program  review 1545 

Correspondence 1548 

District  of  Columbia  Youth  Rehabilitation  Act 

sentences 1553 

DNA  collection  and  use 1756.  3111 

Drug  abuse  treatment: 

Disincentives  and  enhanced  incentives 1544 

Educational  good  time  credit  for  D.C.  Code  offenders 1559 

Good  conduct  time 1527, 1539 

Aliens 1527 

Health  care  service  fees 1526 

Legal  activities ~. 1533 

Literacy  program ; 1535 

Medicaid  coverage  rules 1025 

Nudity  and  sexually  explicit  material  or  information 1538 

Occupational  educational  programs 1546 
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Prisoners — Continued 

Over-the-counter  medications 1541 

Psychiatric  treatment  and  medication  safeguards 1530 

Release  regulations 1557 

Religious  beliefs  and  practices 1550 

Suicide  prevention  program 1551 

Telephone  regulations  and  financial  responsibility 1536 

Transport  of  violent  prisoners ^ 1760 

Visitors • 1540 

Volunteer  community  service  projects 153^ 

Prisons: 
Administrative  measures  to  prevent  acts  of  violence  or 

terrorism 1552 

Commissary  account  deposit  procedures 1543 

Commissary  privileges — ~ 1537 

Drug  abuse  treatment  program 1525 

Emergencies 1556 

Federal  Prison  Industries  contract  performance 

evaluation ~ 3910 

Incoming  publications 1533 

Infectious  disease  management 1558 

Inmate  discipline - 1529 

Intensive  confinement  centers 1532 

Postsecondary  education  programs '~. 1534 

Telephone  privileges 1537 

Violent  Offender  Incarceration/Truth-in-Sentencing 
Incentive  Grants  Program  environmental  impact 

review 1772 

Privacy: 
See  also  Confidential  business  information 

Consumer  financial  information 4202 

Disclosure  of  court  records ~ 3109 

Federal  information  resources 3668 

Federal-State  Unemployment  Compensation  program 

records 1786 

Food  Stamp  Program 320 

Health  information 920 

Institute  for  Environmental  Conflict  Resolution 3594 

Privacy  Act: 

Corporation  for  National  Service 3090 

Crop  insurance i... 296 

DOC  amendments 499 

DOJ  implementation 1524.  1740 

IXDT  regulations ». 1959 

EPA  regulations 3118 

Exempt  systems  of  records 2612 

Exemption  of  FBI  records 1602 

FHFB  regulation 4152 

Food  Stamp  records 349 

GSA  policy  and  procedures 3564 

INS  regulations 1740 

NEH  Inspector  General  investigative  files - „3641 

OGE  procedures 3657 

Peace  Corps  regulations — ; 3748 

SBA  records 3776 

VA  exemptions - 2998 

Social  security  records  and  information 3872 

Procurement: 

See  Government  procurement 
Prosthetic  devices: 

See  Medical  devices 
Public  assistance  programs: 
See  also  Child  welfare 

Food  assistance  programs 

Medicaid 

Supplemental  Security  Income  (SSI) 

Aliens - • 1672 

Disaster  assistance ; • 3544 

Eligibility  of  immigrants ~ 1662 

Welfare-to-Work  Program ~ 1790 

Public  buildings: 

See  Federal  buildings  and  facilities 
Public  health: 
See  also  Meat  inspection 

Waste  treatment  and  disposal 


Seq.  No. 

Public  health — Continued 

Air  pollution  effects 3390 

Biological  agents  and  toxins  list..... 30 

Carcinogen  risk  assessment 3136 

Indian  gaming  focilities 4237 

NIH  center  grants 987 

NIH  training  grants 988 

Postmarket  surveillance 979 

Public  Health  Service  Act: 

Length  of  hospital  stay  after  birth  of  child 1803 

Mental  health  benefits  parity 1802 

NIH  AIDS  Research  Loan  Repayment  Program 989 

Use  of  seclusion  and  restraint  in  non-medical  residential 

facilities 922 

Women's  Health  and  Cancer  Rights  Act _ 1805 

Radiological  emergency  response  plan 3332 

Research  misconduct 993 

Safeguarding  food  during  transport .2433 

Water  contamination 144 

Public  housing: 
See  also  Low  and  moderate  income  housing 

Assessment  system 72,  74 

Capital  Fund  Program 1202 

Conversion  of  developments 1208 

Conversion  of  distressed  projects  to  tenant-based 

assistance 1215 

Demolition  and  disposition 1207 

Denial  of  admission  and  termination  of  tenancy  for  fugitive 

felons 1205 

Designated  housing 1204 

Distributions  to  nonprofit  owners  of  certain  rental 

projects 1163 

Eligibility  of  citizens  of  the  Freely  Associated  States 1223 

Established  income  range 1224 

Excess  rental  charges 1160 

Fair  market  rents  for  Section  8  programs ~ 1136 

Homeownership  programs 1213 

Housing  Choice  Voucher  program: 

Eligibility  of  PHA-owned  or  controlled  units 1220 

Exception  payment  standard  to  offset  increase  in  utility 

costs 1225 

Payment  standards  protection 1217 

Mixed-finance  program 1203 

Operating  Fund  allocation  formula 1222 

Resident  Opportunities  and  Self-Sufficiency  Program 1206 

Section  8  homeownership  program: 

Disabled  families  assistance 1218 

Downpayment  initiative 1219 

Section  8  Management  Assessment  Program: 

Lease-up  indicator... 1221 

Small  PHAs • 74 

Streamlining  and  deregulation  of  plans ^ 73 

Temporary  Assistance  to  Needy  Families 1133 

Total  development  cost , 1214 

Voluntary  convereion  to  tenant-based  assistance 1216 

Public  lands: 
See  also  Grazing  lands 

Homesteads  .-     - 

National  forests 

National  parks 

Public  lands-grants 

Public  lands-mineral  resources 

Public  lands-rights-of-way 

Public  lands-withdrawal 

Reclamation 

Abandoned  mine  land  reclamation 1490 

Authorization  of  law  enforcement  officera  at  reclamation 

facilities 1491 

Desert  land  entries 1*96 

Disclaimers  of  interest ~ 1510 

Hazardous  substances  compliance ; 1518 

Indian  allotments 1505 

Leases 1513 

Permit  and  easements 1513 
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Sm].  No. 

Public  lands — Continued 

Policy  and  management 1495,  1513 

Public  conduct  on  reclamation  lands  and  projects 1494 

Recreational  use  permits 1501,  1506 

Subsistence  management 1273. 1274. 1285,  1344. 1353. 1401, 

1406 

Trespass  on  reclamation  lands  and  iacilities 1493 

Wilderness  management 1502,  1509 

Public  lands-grants: 
Carey  Act  grants 1515 

Public  lands-mineral  resources: 

Coalbed  methane  development 1514 

Disposal  of  reserved  minerals ~ 1497 

Locatable  minerals  program 421 

Mining  claims • 1502,  1521 

Oil  and  gas  leasing: 

Performance  standards 1516 

Valuation  of  oil 77 

Revegetation  standards I486 

User  fees 1503 

Public  lands-rights-of-way: 
Regulations  removal 1504 

Public  lands-withdrawal: 
Mineral  examinations 1520 

Public  utilities: 
See  Electric  utilities 
Natiu^l  gas 
Utilities 
Water  supply 

Publications: 
See  Government  publications 


Radiation  protection: 
See  also  Radioactive  materials 

Contractors  and  subcontractors 28 

DOE  requirements .- ~.. . 886 

Dose  methodology — 3149 

Energy  Employees  Occupational  Illness  Compensation 

Program 927 

Radiation  Exposure  Compensation  Act  Amendments  of 

2000 • 1759 

Radiological  emergency  response  plan 3332 

Radio: 
See  also  Communications 

Allocation  of  455-456  MHz  and  459-460  MHz 4000 

Amateur  radio  service 3999 

Certification  of  equipment  in  the  24.05-24.25  GHz 

band 4001 

Channelization  of  the  39  GHz  bend 4063 

Commercial  mobile  services: 

Automatic  and  manual  roaming  obligations 4081 

Resale  of  services ~ 4060 

Roaming  obligations ~ 4060 

Spectrum  aggregation  limits 4079 

Spectrum  cap 4064 

Competitive  bidding  for  narrowband  PCS 4061 

Competitive  bidding  process 4062.  4069 

Conducted  emission  limits ~ 3992 

Digital  audio  broadcasting  system 4045 

Digital  audio  radio  service  in  the  2310-2360  MHz 

band „ 4008 

FM  radio 4040 

Government  transfer  bend ....3967 

Licensing  fixed  services  at  24  GHz. 4074 

Licensing  low  poww  operations  in  450-470  MHz 

band _ 4082 

Maritime  communications  „ — ..„..4076 

Maritime  mobile  services 4014 

Market  definitions ~ 4<B1 

Multiple  access  systems 4068 

Newspaper  cross-ownership 4056 

Noncommercial  educational  broadcast  stations 4055 

Public  safety  communications  requirements 4067 


Saq.Na 

Radio — Continued 

Quiet  zone  application  procedures ~..~ 4084 

Railroad  standards  and  procedures 110 

Reallocation  of  27  MHz  spectrum 3996,  4083 

Redesignation  of  27.5-29.5  GHz  band 4009 

Software  defined  radios "..-• 3994 

Specialized  mobile  radio  systems 4059 

Spectrum  usage  promotion  through  development  of 

secondary  markets 4080 

Terrestrial  microwave  fixed  services 4075 

Transfer  of  3650  through  3700  MHz  band 4078 

Transfer  of  4.9  GHz  band  firom  government  use 4078 

Ultra-wideband  transmission 3993 

Unlicensed  National  Information  Infrastructure  at  S 

GHz 3983 

Radioactive  materials: 
See  also  Nuclear  materials . 
Radiation  protection 

Exposed  individual  notification  requirement 4266 

Packaging  and  transportation 4251 

Radioactive  waste: 

See  Hazardous  waste 
Railroad  employees: 
See  also  Railroad  unemployment  insurance 
Railroad  retirement 

Drug  and  alcohol  testing 2381 

Foreign-based  train  crews ..2383 

Safety  regulations ; 2385 

Railroad  retirement: 

Account  benefits  ratio .....153 

Annuity: 

Age  requirement 3768 

Deductions  by  reason  of  work 3763 

Spouse  annuity  application ~ 3771 

Creditability  of  pay 3769 

Disability  determination 154.  3764,  3767,  3770 

Electronic  filing  of  applications  and  claims 152,  3762 

Employers'  contributions 3759 

Freedom  of  information 3766 

Interrelationship  with  Old-Age,  Survivors  and  Disability 

Insiuance  Program 3869 

Trial  work  period,  redefined 3764 

Railroad  safety: 

Accident/incident  reporting 2373.  2380.  2390 

Advanced  civil  sfteed  enforcement  system 2388 

Automatic  train  control 2388 

Consolidations,  mergers,  acquisitions  of  control  and  start- 
up operations " 2378 

Crane  safety  standards 2386 

Enforcement  procedures 2370 

Event  recorder  crashworthiness 2369 

Fixed  guideway  systems 2395 

Grade  crossing  and  signal  systems 2186,  2201 

Locomotives: 

Cab  temperature  requirements ~ 2387 

Crashworthiness 2368 

Monetary  threshold  for  reporting  rail  equipment 

accidents/incidents ~ 2380 

Noise  exposure  for  railroad  operating  employees .....2374 

Passenger  equipment  safety  standards 2389 

Radio  communications  and  train  control 110 

Railroad  car  conspicuity > « 2372 

Rules  of  practice 2371 

Safaty  integration  plans » 2378 

Track  maintenance 2379 

Utility  employee  protection 2385 

Whistle  bans  at  grade  crossings 2375 

Railroad  unemployment  insurance: 

Repayment  tax 2856 

Railroads: 
See  also  Railroad  employees 
Railroad  retirement 
Railroad  safety 
Railroad  unemployment  insurance 


Seq.No. 

Railroads — Continued 

Accounting  regulations ~ 4355 

Arbitration - - - - - *353 

Assistance  to  States - 2384 

Estimating  variable  costs  in  rate  complaint 

proceedings — ... — 4351 

Expediting  resolution  of  rail  rate  challenges 4352 

Hazardous  materials  transportation .2402 

Locational  requirement  for  dispatching  U.S.- 

operations ~ « m.~....~» 2382 

Railroad  highway  proiects ...............2172.  2186 

Records  and  report  requirements - - ~ ~...4355 

Regulation  revision - ~. ~ 4354 

Small  businesses  or  entities - ~ - 2377 

Stand-alone  cost  methodology 4352 

Transport  of  foods,  drugs,  and  cosmetics 2433 

Rates  and  fares: 
See  Air  rates  and  fiares 

Communications  common  carriers 
Maritime  carriers 
Motor  carriers 
Natural  gas 
Railroads 
Real  property  acquisition: 

GSA  policy  update 3572,  3573 

GSAR  tax  adjustment  provision 3582 

Historic  preference ~. ~ 3568 

HUBZone  program ~ - 3585 

Reclamation: 
See  also  Mines 

Surface  mining 
Authorization  of  law  enforcement  officers  at  reclamation 

facilities...- ~ - 1«91 

Revegetation  standards _ ~. — ...I486 

Trespass  on  lands  and  Cacilities ........~ 1493 

Record  retention: 

See  Reporting  and  recordkeeping  requirements 
Records: 
See  Archives  and  records 
Freedom  of  information 
Health  records 
Privacy 

Reporting  and  recordkeeping  requirements 
Recreation  and  recreation  areas: 
See  also  Fishing 
Hunting 
National  forests' 
National  parks 
Rivers 

Access  for  individuals  with  disabilities.. ^ 1563 

National  parks  regulations ~- 1*28 

Presidio: 

Management ~ •• 3757.3758 

Use  permits  for  public  lands 1501 

Recreational  fishing: 

See  Fishing 
Recycling: 

Cathode  ray  tubes — 3447 

DEAR  amendment , - 900 

Electronic  equipment - ~ 3439 

Government  purchase  of  recovered  materials — 3432 

RCRA  burden  reduction  initiative 3428 

Refrigerant 3240.3241 

Refugees: 
See  also  Aliens 
Admission  based  on  resistance  to  coercive  population 

control  measures 1694 

Admission  procedures ~.." - 1613, 1680 

Guaranty  of  transportation - 16*0 

Sponsorship  agreement 1*80 

Relocation  assistance: 

Cost  ceiling 3912 

Exclusion  of  aliens  not  legally  present 1140 

Prohibition  against  lump-sum  payments - 1140 


Sw|.  No. 

Renal  diseases: 

See  Kidney  diseases 
Rep>atriation: 

See  Citizenship  and  naturalization 
Reporting  and  recordkeeping  requirements: 

Adverse  experience  reporting 31 

Air  carriers 1934. 1940,  2088 

Annual  report  for  Federal  contractors.... 1873, 1874 

AM^S  reporting  requirements 4105.  4112,  4114.  4115 

Bank  Secrecy  Act  implementation » 2477,  2484.  2485 

Breweries - _....- - 2554 

Carhamates  ....................•.............................■.■......*.*.—..*........*"  *'*^4jd 

Casinos .'. ............~.. -~ 2486 

Chemical  inventory  reporting ~ ~ .....3397,  3415 

Commodity  pool  operators _ ~ 3934 

Commodity  poultry  labels - 346 

DBA ~ 1582,  1584.  1585 

DFARS ~ ^ 803 

Distilled  spirits  plants ..—.« — - 2571 

DO! ~ ~— 1454,1456 

DOT - - '■ 2199.2323 

Electronic  records  management: 

FERC '♦137 

FMC...- *162 

NRC...„ ~ •• -...4270 

EPA -3114 

Cross-media  electronic  reporting  and  recordkeeping 

rule 148 

Electronic  reporting 3134 

Emissions  reporting  requirements - ...........~ 3330 

Exempt  Privacy  Act  systems  of  records 2612 

Exports.- - 


FAA. 


531 
2051 


roc 4032,4114 

FDA -....- •• 37,964 

FERC 4140.4149 

Fishing  quotas - - 804 

Food  Stamp  Program ~- 340 

Hazardous  materials «... ~ 2420,  3396 

HHS 1072 

Honoraria  d<mated  to  charities 3861 

Human  cellular  and  tissue-based  products ~. — , 971 

Importation  and  entry  bond  conditions ~. — 2835 

In&nt  formula  testing - - -.988 

Information  collection  requests ~ M3 

INS: 

Material  availability  requirements— - 1740 

Investment  advisers „ -.,...4295,  4315 

Investment  companies - 4300.  4318 

Labor  Organization  annual  financial  reporU 1778 

Livestock  mandatory  reporting  program 1 

Motor  carriers "••••- ~ 2224 

Multiple  employer  welfare  arrangements — 1804 

NARA: 

Electronic  records  transfer  options J613 

Electronic  text  docimaents - .' — -.— 3617 

Freedom  of  information - -.— 3615 

Micrographic  records  management 3622 

Plain  language  revisions „..3609.  3610.  3620 

Records  disposition - 3621 

National  banks ~ 2598 

National  Practitioner  Data  Bank 980,  982 

NOAA 875 

NRC - 424* 

Nuclear  material ~ 4250 

OSHA: 

Injuries  and  illnesses 1864 

Outcome  and  Assessment  Information  Set  data 1051 

Peace  Corps 3747.3748 

Rail  equipment  accidents/incidente ~ 2373.  2380 

Railroad  employers'  records  and  reporta 3759 

RCRA 143.3428 

Retirement  record  of  employee  transferring  within  seme 

agency - - 3721 
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Seq.  No. 

Reporting  and  recordkeeping  requirements— (Continued 

Rural  utilities  Services *65 

Savings  associations • •• 2965 

ScdiTiti6S* 

Broker-dealers 2596,  4118,  4313,  4329 

Certification  of  disclosure  in  quarterly  "and  annual 

reports 4294 

EDGAR  system 4281.  4293.  4308 

Filing  quarterly  and  annual  reports  on  Internet 

websites 4291 

Foreign  issuers 4293 

Large  trader  reporting  system 4279 

Security  futures  products 4344 

Tax  determination  on  large  cigars 2541 

Telecommunications  operations  support  systems 4099 

Tobacco  market  reporting  system 212 

Toxic  chemical  test  rules 3407 

Toxics  Release  Inventory 3412,  3413 

Train  accidents - 2390 

Treasury 2460,2842 

Tuition  expenses -...2916 

Uranium  mill  sites „ 893 

Using  private  laboratories  with  regard  to  FDA  actions 937 

VA  education  benefits 2992 

Vessel  numbering  system 2015 

Voluntary  consensus  standards 3669 

Research: 
See  also  Agricultural  research 
Educational  research 
Human  research  subjects 
Medical  research 

Marine  resources 69* 

Misconduct - 884,  993.  995,  3595 

National  chimpanzee  sanctuary  system  for  retirement  of 

research  chimpanzees 992 

NIH  center  grants 987 

Protection  of  human  subjects 994,  3356 

Tax  credit  for  increasing  research  activities - 2820 

Respiratory  and  pulmonary  diseases: 

See  Lung  diseases 
Retirement: 
See  also  Pensions 

Railroad  retirement 
Social  security 

Age  for  pension  plans 2899 

Bonding  rules  under  ERISA 1813 

Coordination  of  health  benefits 149 

District  of  Columbia  employees 3717 

FEHB  coverage 3691 

Firefighters 3718 

Government  employees 3685,  3688,  3689 

Federal  Erroneous  Retirement  Coverage  Corrections 

Act 3720 

Law  enforcement  officers 3718 

Notice  to  interested  parties ....2953 

Record  of  employee  transferring  within  same  agency 3721 

Repeal  of  dual  compensation  reduction  for  military 

retirees 3738 

Required  distributions  from  plans 2918,  2954,  2955 

TRICARE  retiree  dental  program 832 

Uniformed  Services  Former  Spouses'  Protection  Act 773 

Rights-of-way: 
See  also  Public  lands-rights-of-way 
Accessibility  guidelines  for  individuals  with 

disabilities 3087 

Rivers: 

Colorado  River  Basin  Salinity  Control  Program 205 

National  Wild  and  Scenic  Rivers  System 1523 

Tennessee  River  System 3877 

Roads: 

See  Highways  and  roads 
Rockets: 

See  Aircraft 
Rodenticides: 
See  Pesticides  and  pests 


Saq.  No. 

Rotorcraft: 

See  Aircraft 
Royalties: 

See  Mineral  royalties 
Rubber  and  rubber  products: 

See  Tires 
Rural  areas: 

Business  and  industrial  loan  programs 440.  442,  446.  447 

Business  enterprise  grants ~ 445,  448 

Business  investment  program • 441 

Business  opportunity  grants 449 

Economic  development  loans  and  grants , 291 

Guarantees  for  bonds  and  notes  issued  for  electrification 

purposes 463 

Health  clinic  cost  reporting  requirements 1072 

Housing: 

Community  Facilities  Direct  Loan  Program 289 

Guaranteed  Rural  Rental  Housing  Program 290 

Loans,  grants,  and  programs 6,  292,  293 

Regulation  streamlining 8 

Rural  Utilities  Service: 
Accounting  requirements  for  telecommunications 

borrowers 455 

Broadband  Access  Loan  and  Loan  Guarantees 

Program 467 

Demand  side  management •• 459 

Electric  program  standard  contract  forms 460 

Environmental  policies  and  procedures 452 

Extensions  of  payments 456 

General  and  pre-loan  policies 463 

Local  television  station  access 457 

Mergers  and  consolidations  of  borrowers ~ 469 

Operational  control  exemptions 461 

Record  retention  requirements  for  borrowers 465 

Seismic  safety  requirements 464 

Settlement  of  debt  authority - 458 

Special  equipment  contract 454  . 

Technical  assistance  grants 453 

Telecommunications  program 462 

Useful  life  of  a  facility  determination 466 

Technical  assistance  grants  and  programs « 288 

Telecommunications  system  construction  policies 450 

8 

Safety: 
See  also  Aviation  safety 

Consumer  protection 

Fire  prevention 

Hazardous  substances 

Highway  safety 

Marine  safety 

Mine  safety  and  health 

Motor  vehicle  safety 

Occupational  safety  and  health 

Pipeline  safety 

Radiation  protection 

Railroad  safety 

Indian  gaming  facilities - 4237 

Outer  Continental  Shelf  platforms 1988. 1999 

Salaries: 

See  Wages 
Sanitation: 
See  Public  health 

Waste  treatment  and  disposal 
Satellites: 
See  also  Space  transportation  and  exploration 
Communications: 

Allocation  of  455-456  MHz  and  459-460  MHz 4000 

Application  and  licensing  requirements 4005 

Broadcasting  signal  carriage  requirements 4046 

Dedicated  short  range  communications  of  intelligent 

transportation  systems 3984 

Digital  audio  radio  service ....4008 

Direct  broadcast  service 4013 


Seq.  No. 

Satellites — Continued 
Conmiunications — Continued 

Earth  stations 4017.  4019.  4023,  4026 

Fixed-satellite  services 3988.  4019.  4020 

Global  mobile  personal  communications 4015 

Licensing  reform 4022 

Maritime  mobile  services 4014 

Mobile  service  provider  flexibility 4024 

MSS  spectrum  allocation 3982.  4007.  4012 

Non-geostationary  orbit 4020 

Non-government  operations  in  the  364>-51.4  GHz  portion 

ofthe  V-band - 4011 

Non-U.S.  licensed  space  stations 4010 

Orbital  debris  mitigation 4025 

Regulatory  policies  governing  domestic  fixed  satellites 

and  separate  international  satellite  systems 4027 

Sharing  of  27.5-29.5  GHz  band 4009 

Voice  and  data  mobile  satellite  service 4006 

Satellite  Home  Viewer  Improvement  Act 4043.  4044,  4046 

Tracking  and  data  relay 3599 

Savings  associations: 

Capital  standards 2963 

Customer  identification  program 2481 

Recordkeeping  requirements.: •. 2965 

Securities  transactions 2965 

Savings  bonds: 

See  Bonds 
Scholarships  and  fellowships: 

EPA •• 3129 

National  Institutes  of  Health 986 

School  breakfast  and  lunch  programs: 

Commodity  poultry  recordkeeping 346 

Eligibility 348 

Plain  language  revisions .,... 363 

Summer  food  service  program ••• 366 

Technical  amendments 368 

Uniform  Federal  assistance  regulations 347 

Schools: 
See  also  Colleges  and  universities 
Educational  facilities 

Asbestos  model  accreditation  plan ;...; 3401 

Indian  School  Equalization  Program .". .'. 1449 

Science  and  technology: 

Antarctic  meteorite  collection 3648 

Deemed  export  rule 527 

DOD  grant  and  agreement  regulations >. 768 

Nondiscrimination • 3647 

Research  misconduct ~ 3595 

Rights  to  inventions • 750 

Seals: 

See  Marine  mammals 
Seamen: 
Merchant  marine  training,  certification,  and 

watchkeeping 2016 

Seaplanes: 

See  Aircraft 
Secondary  education: 

See  Elementary  and  secondary  education 
Securities: 
See  also  Bonds 

Acceleration  of  filing  date - 4286 

Advisor  transaction  rule 4316 

Affiliate  transactions ~ 4305,  4316 

Auditor  independence  regulations 4348 

Blank  check  companies » 4283 

Borrowing  transactions 4126 

Broker-dealers: 

Categories  of  permissible  collateral 2459,  4333 

Customer  identification  programs .• ..2482 

Derivatives  transaction  execution  facilities 

intermediaries 3924 

Disclosure  requirements : 4341 

Quotation  requirements ~.. 4338 

Recordkeeping  requirements 2596 


Sw|.  No. 

Securities — Continued  * 

Broker-dealers — Continued 

Withdrawal  of  registration  exemption 2488 

Cancelled  security  certificate  destruction 4339 

Collection  of  income  tax  at  source  to  statutory  stock 

options r- 2913 

Communications  reform .\ «..." 4285 

Critical  accounting  policies 4287 

Custody  or  possession  of  funds  or  securities 2459,  4312 

Customer  margin  rules 4342 

Customer  Protection  Rule 2459 

Definition  of  terms! ■. 4332 

Depositories '. 4319 

Disclosure  requirements 4279.  4286.  4287,  4300,  4347 

EDGAR  system 4281,  4293,  4308 

Electronic  signatures 4323,  4328 

Employer-provided  stock  option  programs 1777 

Equity  securities w 4330 

Financial  reporting 4283 

Foreign  issuers • 4293 

Foreign  stock  index  contracts 3927 

Form  8-K  disclosure  requirements  and  acceleration  of  filing 

date 4289 

Futures  products: 

Assessment  on  transactions 4346 

Cash  settlement  of  contracts ."..... - 3939,  4343 

Compliance  date  for  clearance  by  clearing  agency 3925 

Confirmation  requirements  of  transactions 4345 

Dual  registrants 3938 

Exemption  from  compliance  with  listing  standards 3936 

Fees  on  sales  resulting  from  physical  settlement  of 

fiittues 4346 

Margin  requirements 3937 

Offer  and  sale  of  products  traded  on  foreign 

boards 3926 

Regulatory  amendments ~ - 4344 

R^atory  trading  halts ~ 3939.  4343 

Reserve  requirements  for  margin 4335 

Holding  companies 4278.  4311,  4321 

Income  taxation 2777,  2956 

Independent  transmission  companies .» — 43 10 

Integrated  financial  transactions 2679 

Investment  advisers , 4295,  4296,  4304 

Investment  companies 4300,  4319 

Disclosure  requirements 4318 

Mergers  of  affiliated  companies 4326 

Money  market  fund  investment 4309 

Proxy  voting  policies 4299 

Research  and  development  companies..; 4302 

Lock-up  agreements ~ - 4284 

Margin  regulations  review 4180 

Mark-to-market  accounting .'.......„...2692,  2783 

Money  market  fund  exemptions 4301 

Mortgage-backed  securities: 

Heal  estate  appraisal  requirements 2609 

Multijurisdictional  disclosure  system 4282 

Mutual  funds: 

Customer  identification  program 2483 

Net  capital  requirements 4337 

Ownership  reports .4292 

Permy  stotks „..4328 

Qualified  purchaser  de^nition .....4288 

Reorganization  events 4336 

Reporting  and  recordkeeping  requirements ~ 4329 

Annual  reports  and  prospectuses 4329 

Certification  of  disclosure  in  quarterly  and  annual 

reports 4294 

Filing  quarterly  and  annual  reports  on  Internet 

whites 4291 

Large  positions 2460 

Research  analyst  certification 4334 

Safe  harbor: 

Exceptions -. ,.2881 

Savings  association  transactions • ...2965 
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Socurities — Continued 

Short  sales - ~ *331 

Standardized  options: 

Exemption  from  regulations .....4290 

Streamlining - *280 

Structural  change  in  settlements  of  government 

seciuities 4340 

Substitution  of  funds  underlying  variable  insurance 

products - ^303 

Supplemental  financial  information 4349 

Technical  amendments  to  rules  and  forms 4327 

Tender  and  reorganization  agents 4336 

Security  information: 

See  Classified  information 
Security  measures: 
See  also  Classified  information 

Biological  agents  and  toxins  list « 5,  30 

Bioterrorism  Prevention  and  Response  Act ~. 921 

Bureau  of  Prisons  administrative  measures „ 1552 

DOE  contractors 876 

DOE  nuclear  security  activities 678 

FDA  detention  of  food  in  response  to  bioterrorism 

threat 38 

FDA  registration  of  food  focilities _ 38 

Federal  mail - 3584 

Human  reliability  program  for  DOE  employees 879 

Identification  requirements  of  inunediate  previous  source 

and  immediate  subsequent  recipient  of  foods 37 

Military  installations 784 

National  Seciuity  .Agency/Central  Security  Service  Freedom 

of  Information  Act  program ~ 771 

Personnel  Security  Assurance  Program - 880 

Prohibition  of  construction  in  the  vicinity  of  the  private 

residence  of  the  President  of  the  United  Stales 2130 

Protection  of  sensitive  security  information  related  to 

transportation 1961.  1963 

Security  requirements  for  handlers  of  pseudoephedrine. 

ephedrine,  and  phenylpropanolamine 1576 

Technical  surveillance  countermeasures 765 

Terrorist  activity: 

Airplanes 2086 

Airports 2087 

TSA  investigative  and  enforcement  procedures - 1970 

Kamal  bunt  compensation 278 

Seizures  and  forfeitures: 

Customs  regulations „...2619 

Principal  residence  seizure .2711 

Selective  Service  System: 

Registration  requirements 3673 

Senior  citizens: 

See  Aged 
Serums: 

See  Biologies 
Sewage  disposal: 

Sewer  collection  systems 133 

Sludge  use  and  disposal - 3486 

Sex  discrimination: 

Federally  assisted  programs 844.  3124.  3629,  3635.  3640 

Programs  and  activities  receiving  Federal  surplus 

property 3557 

Sexual  harassment: 

Fair  Housing  regulations 1194 

Sheep: 

Blood  and  tissue  collection  at  slaughtering 

establishments  — .~..... — 246 

Brucellosis  indemnity ~ .~ 263 

Lamb  Promotion.  Research,  and  Information  Program 197 

Lamb  reporting  regulations 1 

Shipbuilding  industry: 

Safety  and  health  regulations ..._ 98, 1848 


Seq.  No. 

Shipping: 
See  Air  carriers 

Maritime  carriers 
Motor  carriers 
Railroads 
Ships: 

See  Vessels 
Sirup: 

See  Sugar 
Small  businesses: 
See  also  Minority  businesses 

Administrative  wage  garnishment 3794 

Business  Development  Program: 

Technical  amendments 3779 

Certified  Development  Company  Programs: 

Local  economic  development 3774 

Small  Business  Reauthorization  Act  amendments 3799 

Debarment  and  suspension  rule -.. — 3797 

Drug-free  workplace  requirements 3797 

Electronic  Freedom  of  Information  Act  Amendments 3789 

Government  subcontracting — 3882 

Hearings  and  appeals  procedures 3807 

HUBZone  Empowerment  Contracting  Program 156 

Investment  companies: 
Civil  penalties  for  late  submission  of  required 

reports.... .....3781 

Maximum  leverage  eligibility 3784 

Regulation  amendments 3809 

Small  Business  Reauthorization  Act  amendments 3782 

Lending  company  expansion  and  oversight 155 

Loans: 

Certified  Development  Company  program 3786.  3799 

Disaster  assistance 3805,  3810 

Pre-Disaster  Mitigation  Loan  Program „ 3806 

Premier  Certified  Lender  Program -...~ 3787 

Local  economic  development ~ 3774 

National  forest  land  use 407 

New  Markets  Venture  Capital  program - 3804 

Nondiscrimination 3796 

Partnership  agreement  between  SBA  and  DoD... 800 

Penalties ~ 2377 

Privacy  regulations 3776 

Record  disclosure 3776 

Rights  to  inventions 750,  752 

Rural  Business  Enterprise  Grant  Program..... ».->. 448 

Rural  business  investment  program 441 

SBA  standards  of  conduct „ 3775 

SDB  Program ., 3780 

Size  standards: 

Appeals  procedures _ 3788 

Economic  injury  disaster  loan  program........... ...........3810 

Forest-related  industries - „..3803 

Inflation  adjustment 3795 

Information  Technology  Value  Added  Resellers - 3801 

)ob  Corp  Centers - 3793 

New  car  dealers - 3792 

North  American  Industry  Classification  System 3812 

Petroleum  refineries 3802 

Small  Business  Innovation  Research  program 3783 

Surety  Bond  Guarantee  Program 3785 

Testing  laboratories _.. — ~ 3800 

Tour  operators ~. — 3791 

Travel  agencies _ 3810.  3811 

Small  Business  Development  Center  Program  revisions 3777 

Small  Business  Innovation  Research  Program 3783,  3808 

Small  Business  Technology  Transfer  Program 3790 

Small  Disadvantaged  Businesses: 

Participation  in  DOT  programs 1920, 1928, 1930 

Surety  bond  guarantee ~ « 3773,  3785 

Trusts ~ 2932 

Veteran-owned ...3888 
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Seq.  No. 

Social  security: 
See  also  Child  welfare 
Medicaid 
Medicare 

Public  assistance  programs 
Unemployment  compensation 

Alien  applicants 1861 

Aimual  earnings  test 3839 

Assignment  of  numbers • 159 

Benefits  to  aliens  residing  outside  the  U.S 3873 

Claimant  identification  pilot  projects. , 160 

Cost-of-living  increases 3857 

Debarment  and  suspension .*. - 3870 

Debt  collection - 157,  158 

Disability  determinations: 

Burden  of  proof 3861 

Digestive  system ~ 164 

Drug  addiction  or  alcoholism ~ 3837 

Evaluation  process 3841 

Genito-urinary  tract 3826 

Immune  System 3828 

Medical  equivalence  policy 3823 

Mental  disorders : 3813 

Multiple  body  systems 3827 

Neurological • 3830 

Prior  period  of  disability  clarification — 3843 

Redesigned  process 166 

Respiratory  disorders « 3838,  3875 

Skin  disorders 3860 

Special  senses 3829 

Disability  insurance  program  demonstration  project 3833 

Disability  programs: 
Exclusion  of  representative  and  health  care  providers 

convicted  of  violations 3864 

Drug-free  workplace  requirements 3870 

Expedited  reinstatement  of  disability  benefits , 3824 

Facility  of  payment  provision - 3851 

Filing  applications  and  forms 3885 

Filing  claims  against  SSA 3832 

Grants  administration 3852.  3853.  3854,  3870 

HHS  regulation  migration  to  SSA 3817,  3852,  3853,  3854,  3870 

Maximum  family  benefit 3851 

Medical-vocational  guidelines 3834 

Non-payment  to  ill^al  aliens 3836 

Privacy  and  disclosure  of  records  and  information 3872 

Representative  payment  procedures ~ 161 

Retirement  age 3858 

Self-sufficiency  incentives 3821 

Standards  of  conduct  of  SSA  employees ; 3815 

Stepchild  benefits 3846 

Veterans'  benefits - ~'. - 3866 

Video  teleconference  technology ~ 163 

Vocational  rehabilitation  services: 

Benefits  for  medically  recovered  individuals 3845 

Referral  for  services ....~ 3867 

Refusal  of  services - - 3868 

Wage  reports 3831 

Work  experience  as  a  vocational  factor 3fB40 

World  War  II  veteran  benefits 3844 

Soil  conservation: 

Conservation  Reserve  Program 202,  207,  229 

Farmable  wetlands 229 

Highly  erodible  land  and  wetlands 478 

Solid  waste  disposal: 

See  Waste  treatment  and  disposal 
Space  transportation  and  exploration: 

Acquisition  regulations. 3600 

AuUiority  delegation ~ 3607 

Awards  for  inventions  and  contributions 3606 

Code  of  conduct  for  International  Space  Station  crew 3598 

Commercial  launch  activities: 

DOT  licenses 2053 

Cooperative  agreements  with  commercial  firms 3605 

Cross-waiver  of  liability 3597 


Sw).  No. 

Space  transportation  and  exploration — Continued 

Drug-fr«e  workplace  requirements 3602 

Grant  and  Cooperative  Agreement  Handbook  revisions 3596, 

3604 
Incidental  take  of  marine  mammals  during  rocket  launch 

operations ~ 636 

Income  source  rules 2888 

National  Environmental  Policy  Act 3603 

Nondiscrimination ~ .....3601 

Patents  and  intellectual  property  rights. 3606 

Research  misconduct » 3595 

Tracking  and  data  relay  satellite  system: 

Non-government  users 3599 

Sport  fishing: 
See  Fishing 
Stamp  taxes: 

See  Excise  taxes 
State-Federal  relations: 

See  Intergovernmental  relations 
Stocks: 

See  Securities  ' 

Strip  mining: 

See  Surface  mining 
Students: 
Student  rights  in  research,  experimental  programs,  and 

testing 840 

Student  Visitor  Information  System 81 

Subsidies: 

See  Grant  programs        , 
Sugar: 

Sugar  program 239 

Suicide: 

Prevention  program 1551 

Superfund: 

Cooperative  agreements  and  State  contracts 9^80 

Reportable  quantity  adjustments  for  carbamates 3456 

Supplemental  Security  Income  (SSI): 

Access  to  information  held  by  financial  institutions 165 

Disability  determinations: 

Burden  of  proof t 3861 

Cardiovascular  impairments , .....3835 

Digestive  system , 18* 

Endocrine  system  and  obesity '• 3814 

Genito-urinary  tract 3826 

Growth  impairment ..." 3842 

Hemic  and  lymphatic  system ~ 3850 

Immune  system - • 3828 

Malignant  neoplastic  diseases 3850 

Multiple  body  systems 3827 

Neurological ~ ^.3830 

Respiratory  system.. 3875 

Skin  disorders 3860 

Special  senses ■ - 3829 

Expedited  reinstatement  of  disability  benefits ~ 3824 

Income: 

Deeming  bom  ineligible  parents 3816 

Exclusions • 182.  3855 

Overpayment  recovery 3874 

Payment  of  past-due  benefits... 3871 

Transfers  of  resources..^ 3825 

Trusts 3825 

Video  teleconference  technology 163 

Vocational  rehabilitation  services: 

Benefits  for  medically  recovered  individuals 3845 

Refusal  of  services ■. 3868 

Surety  bonds: 

Immigration  surety  bonds 1848 

Issuance  by  insurance  companies 2503 

SBA  Surety  Bond  Guarantee  Program 3773,  3785 

Surface  mining: 
See  also  Coai 

Mine  safety  and  health 
Coal: 
Abandoned  coal  refuse  sites 1*85 
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Surfece  mining — Continued 

Indian  lands . 
Swine: 

See  Hogs 
Synthetics: 

See  Plastics  materials  and  synthetics 
Syrup: 

See  Sugar 


Tank  vessels: 

See  Cargo  vessels 
Tariffs: 

See  Customs  duties  and  inspection 
Taxes: 

See  also  Customs  duties  and  inspection 
Employment  taxes 
Estate  taxes 
Excise  taxes 
Income  taxes 

Annual  accounting  period • 2940 

Breweries H2 

Computation  on  large  cigars 2541 

DOE  policy  on  making  payments  in  lieu  of  taxes 883 

Escrow  funds 2776 

Excise 2583 

Federal  Acquisition  Regulation 3906 

Foreign  trade 2773 

Passive  activity  losses  and  credits 2772 

Real  estate  taxes 3582 

Treasury  Tax  and  Loan  Program 2492 

Teachers: 

DOD  placement  assistance  program 772 

Teacher  Next  Door  housing  sales  program 1162 

Technology: 

See  Science  and  technology 
Telecommunications: 
See  also  Radio 

Satellites 

Telephone 

Television 

Access  charge  reform 4104 

Accounting  requirements 455,  4105,  4114,  4115 

Advanced  telecommunications  facilities  and  services 4100 

Advanced  wireless  services 3995 

ARMIS  reporting  requirements 4105,  4112,  4114,  4115 

Authorized  rate  of  return  for  interstate  services  of  local 

exchange  carriers 4101 

Bell  Operating  Companies  and  affiliates: 

Enhanced  services 4097 

Equipment  manufacture 4091 

Bundling  customer  premises  equipment  and  enhanced 

services 4110 

Communication  intercepting  devices 525 

Communications  Assistance  for  Law  Enforcement  Act 4066 

Competition  matters 4003 

Depreciation  requirements  for  incumbent  local  exchange 

carriers 4113 

Detariffing  of  interstate  exchange  access  services 4098 

Enhanced  911  emergency  calling  systems 4065,  4096 

Ex  parte  rules 4003 

GSA  management  policy 3560 

Installment  payments  for  Personal  Communications 

Services  licensees 4077 

Interstate  special  access  services 4109 

Nil  codes  and  other  abbreviated  dialing 

arrangements 4088 

North  American  Numbering  Plan » ~ 4087 

Numbering  Resource  Optimization 4107 

Performance  measurements  and  reporting  requirements 4099 

Pole  attachments 4039 

Protection  of  Children  From  Sexual  Predators  Act: 
Designation  of  agencies  to  receive  and  investigate 

reports 1753 


Telecommunications — Continued 

Record  retention  requirements 485 

Relay  services .'. 3978,  3979 

Revision  of  RUS  Telecommunications  Program 462 

Rural  areas 450,  455,  465 

RUS  special  equipment  contract 454 

Service  quality  reporting 4103 

Spread  spectrum  devices 3989 

Streamlining  international  services 4018 

Telecommunications  Act: 

Access  charge  reform 4094 

Customer  proprietary  network  information  (CPNI) 4092 

Equipment  manufacture 4091 

Individuals  with  disabilities 3977 

Interstate  pay-per-call  and  other  information 

services •• 3975 

Local  competition  provisions 4095 

Tariff  streamlining  provisions 4093 

Unauthorized  changes  of  long  distance  carriers 3976 

Universal  service 4089 

Toll-free  service  access  codes 4090 

Unbundled  network  elements 4108 

Universal  service  reform 4104 

Wireless  carriers: 

Spectrum  aggregation  limits 4073 

Telephone: 

900-number  service 4200 

Access  charge  reform 4094,  4104 

Accessibility  of  equipment  and  services  to  persons  with 

disabilities 3977 

Accounting  requirements 4105,  4114,  4115 

Advanced  telecommunications  facilities  and  services 4100 

Advertising ■' 4200 

ARMIS  reporting  requirements 4105,  4112,  4114,  4115 

Authorized  rate  of  return  for  interstate  services  of  local 

exchange  carriers 4101 

Cost  allocation  and  accounting  rules 4111 

Customer  proprietary  network  information 4092 

Depreciation  requirements  for  incumbent  local  exchange 

carriers 4113 

Detariffing  of  interstate  exchange  access  seryices 4098 

Dial  Equipment  Minutes  Weighting  Program 4089 

Enhanced  911  emergency  calling  systems 4065.  4096 

Enhanced  services 4097 

Equipment  manufacture 4091 

International  call-back  service 4021 

Interstate  pay-per-call  and  other  information  services 3975 

Local  competition  provisions  of  the  Telecommunications 

Act 4095 

Nil  codes  and  other  abbreviated  dialing 

arrangements 4088 

North  American  Numbering  Plan 4087 

Performance  measiu«ments  and  reporting  requirements 4099 

Relay  services 3978,  3979 

Telemarketing  Sales  Rule 4201 

Toll  free  service  access  codes 4090 

Toll  telephone  service  deRnition 2757 

Unauthorized  changes  of  long  distance  carriers 3976 

Unbundling  local  exchange  carriers 4102 

Universal  Service 4089.4104 

Television: 

See  also  Cable  television 

Advertising 4033 

Broadcast  Auxiliary  Services — ~ 3997 

Children's  programming 4049,  4050 

Competitive  availability  of  navigation  devices 4037 

EHgital  television  service 3986 

Ancillary  or  supplemental  use  by  non-conunercial 

licensees - 4047 

Children's  programming « - 4049 

Review  of  conversion  process 4048 

Direct  broadcast  public  interest  obligations 4016 

Exclusive  contracts  for  satellite  cable  programming 4053 

Filing  of  network  affiliation  contracts 4032 
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Seq.  No. 

Television— Continued 

Medical  care  telemetry  devices. ~ .k- 3990 

Predicting  broadcast  television  field  strength. — 3991 

Public  interest  information 4052 

Reallocation  and  service  rules  for  the  698-746  MHz 

spectrum  band 4085 

Satellite  Home  Viewer  Improvement  Act 4043,  4044 

Service  rules  in  UHF  spectrum 4071 

Video  programming  accessibility - 4035,  4037 

Terrorism: 

FinCEN  deterrents 2487 

International  Terrorism  Victim  Compensation  Program 1769 

Small  business  disaster  loan  program 3810 

Textiles: 

Customs  regulations » 2617 

Flammability  standards 3940 

Rules  of  origin - 2641 

Trade  agreements 502,  2640 

Timber: 
See  Forests  and  forest  products 

Tires: 

Disposition  of  replaced  tires 2314 

Inspections  for  vehicles  carrying  hazardous  materials 2235 

Pressure  monitoring  system 2358 

Safety  information 2315 

Tobacco: 
See  also  Cigars  and  cigarettes 

Advisory  committee  regulations 187 

Bond  extension  tiling  requirements 2543 

Electronic  submission  of  ATF  forms 2540 

Excise  taxes  on  products  manufoctured  in  Canada 2583 

Imported  tobacco  products 2544,  2545.  2565,  2579 

In-transit  stops  without  payment  of  tax 2546 

Loss  assistance  program » « 230 

Mandatory  grading 190 

Marketing  quotas 212.  216.  217,  218,  230 

Price  support  programs 216,  217,  218 

Products  shipped  from  Puerto  Rico 2543,  2564 

Prohibited  marks  on  products  brought  into  the  U.S 2580 

Removal  of  products  from  manufacturer's  premises  foi; 

experimental  purposes 2592 

Reserve  stock  level  revision 240 

Sale  across  county  lines ..236 

Toiletries: 
See  Cosmetics 

Tort  claims: 
See  Claims 

Tourist  trade: 
See  Travel 

Toxic  substances: 
See  Hazardous  substances 

Toxins: 
See  Biologies 

Trade  agreements: 

Caribbean  Basin  country  end  products 3879 

Caribbean  Basin  Initiative  program .'. 2640 

DFARS  modification 787 

FAR  thresholds 3880 

North  American  Free  Trade  Agreement 1695,  2632 

DFARS  procurement  thresholds 804,  805 

Tariff  Suspension  and  Trade  Act .2647 

Adjustment  assistance  for  workers 86 

Textile  trade  agreements 502,  2617,  2640 

U.  S.-Caribbean  Basin  Trade  Partnership  Act 2640,  2645 

Trade  practices: 

Economic  Development  Administration 489 

European  Union  trade  sanctions 3920 

Franchising  and  business  opportunity  ventures 4199 

Funeral  industry 4197 

Home  insulation  labeling  and  advertising 4195 

Ophthalmic  practice , 4196 

Regulatory  review 4193 

Telemarketing  Sales  Rule 4201 

Telephone  service 4200 


Seq.  No. 

Trademarks: 

Application  process .'. 738 

Correspondence  addresses » ~ » 745 

Electronic  transmission  of  documents 749 

Fees ~ -.... 743.747 

Government  products ~.~ - 3890 

Madrid  Protocol  Implementation  Act ~ 746 

Representation  of  others  before  the  USPTO ....748 

Rules  of  practice  in  inter  partes  proceedings  befdra  the 

Trademark  Trial  and  Appeal  Board ~ 740 

Transportation: 
See  also  Air  transportation 

Bridges 

Common  carriers 

Freight 

Highways  and  roads  ~ 

Mass  transportation 

Noise  control 

Pipelines 

Railroads 

Space  transportation  and  exploration 

Vessels 

Accessibility  requirements  for  over-the-road  buses 1932 

Air  pollution  control  conformity 123,  3345 

Alcoiiol  screening  device  for  workplace  testing 1958 

Alternative  dispute  resolution 1954 

Americans  With  Disabilities  Act  accessibility 

standards » 1927 

Buy  America  requirements 2392 

Confidential  business  information «.. 2312 

Debarment  and  suspension  regulations 1942, 1943 

Dedicated  short  range  communications  of  intelligent 

transportation  systems 3984 

Disadvantaged  business  enterprise  participation 1928,  1930 

DOT  rulemaking  procedure 1922,  1960 

Drug  and  alcohol  management  information  system  reporting 

by  employers 1919 

Drug  testing  of  transportation  personnel — 1951 

Drug-frve  workplace  requirements 1942,  1943 

Electronic  docket  management  system... .t 1957 

Environmental  review - 2397,  3146 

Ethical  conduct  standards  for  employees 1956 

Hazard  communication  requirements _ 2407 

Hazardous  materials 2191,  2236,  2427.  2445 

Individuals  with  disabilities ~ 1952,  3085 

INS  carrier  contracts 1620 

Interstate  ozone  transport 3322 

Minority  business  enterprise  participation 1929 

Nondiscrimination 1931,  1935 

OSHA  standards  for  traffic  control  devices „.1871 

Planning 2399 

Planning  and  research  program  administration....: 2188 

Pre-employment  alcohol  testing 1953 

Protection  of  sensitive  security  information 1961. 1963 

Public  availability  of  information  pertaining  to 

individuals 1959 

Radioactive  materials - 4251 

Rate  determination  appeals 3577 

Standard  time  zone  boundary ~ 1933 

Statewide  metropolitan  plaiming 2176.  2183,  2396 

TSA  investigative  and  enforcement  procedures 1970 

Violent  criminals • 1760 

Wildlife 1244 

Travel: 
Small  business  size  standards:  ^ 

Tour  operators • 3791 

Travel  agencies 3810,  3811 

Travel  and  transportation  expenses: 

Appeals  procedures 3578 

Deductions  for  members  of  Congress -.2879 

FAR  cost  principles 3911 

FTR  amendment 3567,  3579,  3589,  3590,  3591.  3592.  3593 

Government  employees 3883 

Payment  from  a  non-Federal  source... ~... 3566 
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Seq.  No. 

Travel  and  transportation  expenses — Continued 

SutMtantiation  of  incidental  expenses ;..2758,  2759 

Treaties: 

See  also  Trade  agreements 

Chemical  Weapons  Convention . — ........... ......... — 509 

Montreal  Protocol — 3259.  3347 

Trucks: 

See  Motor  carriers 
Motor  vehicles 
Trusts  and  trustees: 

Testamentary  trusts 2818 

Tuberculosis: 

Bovine  tuberculosis 274.  276 

Correctional  management 1558 

Occupational  exposure 1860 

Turpenline: 

See  Forests  and  forest  products 


Unemployment: 
See  Community  development 

Unemployment  compensation 
Unemployment  compensation: 
See  also  Railroad  unemployment  insurance 

Confidentiality  and  disclosure  of  State  records 1786 

Disaster  unemployment  assistance 1791 

Performance  system 1793 

United  States  investments  abroad: 

Foreign  utilities 4321 

Universities; 

See  Colleges  and  universities 
Upward  Bound  Program: 

See  Education  of  disadvantaged 
Uranium: 

Mill  sites 893.  4257 

Mill  workers  and  ore  transporters 1759 

Reimbursement  for  remedial  action  at  active  processing 

sites 892 

Utilities: 
See  also  Electric  utilities 
Natural  gas 
Water  supply 

Accounting  and  reporting  requirements 4140 

Electronic  filing  of  documents 4137,  4142 

Electronic  service  of  FERC  documents 4148 

Exemption  for  certain  acquisitions 4321 

Patent  applications 742 

Rural  Utilities  Service: 
Accoimting  requirements  for  telecommunications 

borrowers 455 

Electric  program  standard  contract  forms 460 

Environmental  policies  and  procedures 452 

Extensions  of  (layments » ~ '456 

General  and  pre-loan  {>olicies 463 

Mergers  and  consolidations  of  electric  borrowers 469 

Operational  control  exemptions 461 

Record  retention  requirements  for  borrowers 465 

Seismic  safisty  requirements 464 

Settlement  of  debt  authority 458 

Special  equipment  contract : 454 

Technical  assistance  grants -. 453 

Telecommunications  program ~ 462 

Useful  life  of  a  facility  determination 466 

Standards  of  conduct  for  transmission  providers 4136 


Vaccines: 
See  Biologies 

Vaccines: 
National  VacdiM  Infury  Compensation  Program 983 

Vegetables: 

Fresh  vegetable  definition 181 

Irradiation  phytosanitary  treatment 255 

National  Organic  Program  standards 173 


Seq.  No. 

Vesetables — Continued 

Pnytosanitary  certificates  for  imports 271 

Vessels: 
See  also  Cargo  vessels 
Fishing  vessels 
Marine  safety 
Maritime  carriers 
Navigation  (water) 
Passenger  vessels 

Anchorage  area  regulations 1992,  2005 

Automatic  Identification  System 1981.  2020 

Ballast  water  exchange  guidelines 2023 

Coast  Guard  escort  requirements 2011 

Commercial  diving  operations 2018 

Controlled  substances 1571 

Deferral  of  duty  on  large  yachts  imported  for  sale 2636 

Detention  of  alien  crewmen 1731 

Discharge  standards  for  Armed  Forces  vessels 3499 

Discharge-removal  equipment 2006 

Documentation 1974 

Electronic  Charting  Display  and  Information  System 2022 

Eligibility  of  Great  Lakes  Maritime  Academy  graduates  for 

third  mate  licensing 2001 

Emission  standards: 

Marine  tank  vessel  loading  operations 3311 

Shipbuilding  and  ship  repair  surface  coating 3313 

Spark  ignition  marine  vessels 124 

Lease  financing  for  vessels  engaged  in  coastwise 

trade - .•. 1974 

Liferaft  servicing  intervals ....~ 2040 

Naval  Vessel  Protection  Zones 2039.  2041 

Notice  of  violation  options , 2037 

Notification  of  arrival 2003.  2034 

Outer  Continental  Shelf 1988. 1999 

Passenger  vessels: 

Hull  examination  alternatives 1994 

Penalties  for  non-submission  of  ballast  water  management 

reports 1983 

Personal  flotation  device  requirements  for  children  aboard 

recreational  vessels 1996 

Port  restrictions  and  fees: 

Japanese  vessels 4166 

Presentation  of  manifest  to  Customs  before  cargo  is  laden 
aboard  vessel  at  foreign  port  for  transport  to 

US ~ 2672 

Regattas  and  marine  parades 2009 

Safety/security  zone  regulations 1998.  2004 

Salvage  and  firefighting  equipment 103 

Security  plans 2029.  2030 

Towing  vessel  operators 1986 

Traffic  separation  schemes -..2002,  2038 

Vessel  Traffic  Service 2020 

Veterans: 
Acceptable  evidence: 

From  foreign  countries 3020 

Acquisition  regulations: 

Construction  and  architect-engineer  contracts 3071 

Plain  language  revisions _...2994 

Simplied  procedures 3037 

Small  business  owners 3888 

Additional  disability  or  death  causml  by  VA  care  or 

treatment 2982 

Adjudication  and  fiduciary  regulations 3027,  3029,  3068,  3069, 

3070 

Advanced  health  care  plaiming 3000 

Affirmative  action  and  nondiscrimination  obligations  of 

contractors  and  subcontractors 1776 

Appeals  regulations „ 3052,  3072 

Appeal  withdrawal ~ 3042 

Attorney  fees 3074 

De  novo  review  time  limit 3024 

Notification  of  representatives  in  connection  with  clear 

and  immistakable  error  motions 3039 

Revision  of  decisions  on  grounds  of  clear  and 

unmistakable  error 3073 
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Seq.  No. 

Veterans — Continued 

•  Speeding  appellate  review  for  aging  veterans 3043 

Title  for  members  of  the  Board  of  Veterans 

Appeals 3041 

Use  of  Supplemental  Statement  of  the  Case 3044 

Assisted  housing: 
Exclusion  of  disability  benefits  from  income 

calculations 1126 

Birth  defects: 
Health  care  for  children  of  women  Vietnam 

veterans 3006 

Monetary  allowance  for  children  of  women  Vietnam 

veterans 3065 

Vocational  training  for  children  of  women  Vietnam 

veterans 3023 

Burial  benefits 2995,3045 

Headstones  and  markers  for  private  cemetaries 3046 

Provisions  for  capital  crimes 3075 

Children's  benefits: 
Health  care  for  women  Vietnam  veterans'  children  with 

birth  defects 3006 

Claims  based  on  aggravation  of  nonservice-connected 

disability 3013 

Debt  collection 2996 

Dependency  and  indemnity  compensation  regulations 2991 

Disability  compensation  regulations 2991 

Disability  rating: 

Cardiovascular  conditions .• 3031 

Convulsive  disorders 2977 

Digestive  system : 2978 

Eye,  ear,  and  other  sense  organs 3012 

Hypertension 3031 

Individual  unemployability 3011 

Malignant  neoplasms /.....2988 

Multiple  scars 2989 

Neurological  conditions 2977 

Orthopedic  system » 2976 

Respiratory  discfrders 3031 

Skin  conditions 3057 

Spine 2979 

Tinnitus 2985 

Education: 

Centralized  certification  of  benefits ....2992 

Educational  Assistance  test  program „ 3067 

Licensing  and  certification 2983 

Montgomer>'  GI  Bill-active  duty 2984,  2986,  3028 

Montgomery  GI  Bill-selected  reserve 2984,  3034,  3036 

Survivors  and  dependents 3028 

Veterans  Education  and  Benefits  Expansion  Act... 3032,  3033 

Veterans  Programs  Enhancement  Act 2980 

Evidence  requirements 3059 

Filipino  veterans  benefit  improvements 3021,  3056 

Finality  of  decisions 3017 

Fisher  Houses  and  other  temporary  lodging 3008 

Freedom  of  Information  Act 3048 

Group  life  insurance 3062 

Homeless  Veterans  Comprehensive  Assistance  Act 2975 

Human  research  subject  protection 3051 

Income  exclusions • • 3014 

Loan  guaranty: 

Pre-purchase  counseling  requirements 3022 

Property  improvements  definition 3058 

Regulation  amendments 3030 

Medical  benefits: 

Drugs  and  medicines - 2999,  3001 

Extended  care  services  copayments , 3053 

Extension  of  eligibility 3007 

Extension  of  undiagnosed  illnesses  presumptive  period 

for  Gulf  War  veterans 3025 

Hospital  care  copayments 3009,  3055 

Hospital  care,  nursing  home  care,  and  medical  services 

for  Filipino  veterans 3056 

Non-VA  service  and  care 2973 

Physical  examinations  through  age  17 3007 


Seq.  No. 

Veterans — Continued 
Medical  benefits — Continued 

Priorities  for  medical  services 3010 

Reasonable  charges  for  care  or  services 2974.  3004,  3005 

Medical  evaluations: 

Ankylosis 3061 

Intervertebral  disc  syndrome 3060 

Limitation  in  hand  movement 3061 

Medical  opinions  rules 3019,  3040 

National  Service  Life  Insurance 3026,  3063 

Nondiscrimination 3047 

Privacy  Act  exemptions 2998 

Psychosis  definition 2981 

Purple  Heart  priority  category 3054 

Recognition  of  organizations  and  accreditation  of 

representatives  for  claimants „ 3049 

Recoupment  of  nondisability  severance  pay  for  service- 
connected  disability  compensation 3066 

Rehabilitation  programs 2987 

Renouncement  of  benefits .■ 3018 

Rul^  s  of  practice: 

Aitomey  fees 3074 

Clear  and  unmistakable  error - 3039 

Service  connection  by  presumption  of  preexisting  disease 

aggravation 3029 

Service  connection  for  disabilities  incurred  or  aggravated 

during  inactive  duty  for  training 3070 

Service  connection  presumption  for  cirrhosis  of  the  liver 

in  former  POWs 2990 

Social  security  benefits 3844,  3866 

Special  disabled  veterans  and  veterans  of  the  Vietnam 

era 1776 

State  Department  as  agent 3015 

State  homes — 3002 

Testimony  certified  or  under  oath 3035 

Uninsured  veterans'  non-VA  emergency  medical  care 114 

VA  employee  requirements  to  refer  information  regarding 

criminal  violations 3050 

Veterans'  Employment  and  Training  Service: 

Annual  report  for  Federal  contractors 1873,  1874 

Vocational  training  programs 2987,  3064 

Waiver  process  for  copayments... .i ; • 2972 

Viruses: 

See  Biologies 
Visas: 

See  Passports  and  visas 
Vocational  rehabilitation: 

Benefits  for  medically  recovered  individuals 3845 

Referral  tor  services 3867 

Refusal  of  services ? 3868 

Self-sufficiency  incentives 3821 

Veterans 2987,  3064 

Women  Vietnam  veterans'  children  with  birth  defects 3023 

Volunteers: 

ACTION  Cooperative  Volunteer  Program  .„ 3100 

AmeriCorps*  VISTA  program 3099 

DOL  regulation - 1775 

Foster  Grandparent  Program -... 3104 

National  Senior  Service  Corps 3102 

Peace  Corps 3744.  3745.  3746 

Prison  inmate  community  service  projects- 1531 

Senior  Companion  Program 3103 

Voting  rights: 
Preclearance  of  proposed  changes 1566 

W 

Wages:  - 

See  also  Employee  benefit  plans 

Minimum  wages 
Administrative  wage  garnishment: 

HHS 929 

SBA 3794 

Administratively  uncontrollable  overtime  pay 3712 

Federal  Acquisition  Streamlining  Act  amendments ...1775 


l7o<lara1  BMri«»f>r/Vnl    R7    Nn    7^fi/MnnHflv    Dnrprnhnr  Q.  2002  /  Subiect  Index 


75797 


75796 


Federal  Register /Vol.  67.  No.  236 /Monday.  December  9.  2002 /Subject  Index 


Federal  Register /Vol.  67,  No.  236 /Monday,  December  9.  2002 /Subject  Index  75797 


S«q.  No. 

Wages — Continued 
Hourly  compensation: 

Computer-related  occupations ~ 1784 

Locality-based  comparability  payments 3704,  3707 

Pay  retention ~ 3709 

Premium  pay  limitations 3711 

Prevailing  rate  systems 3705.  3706.  3735.  3736 

Regulation  amendments 36*3 

Salary  basis _ • 82 

SSAreporU - 3831 

Tipped  employees 17** 

Warehouses: 

Commodity  Credit  Corporation  storage 204 

Customs  bonded  warehouses  for  duty-free  sales 

enterprises ......2542 

General  order  merchandise 2663 

U.S.  Warehouse  Act  of  2000 232 

Waste  treatment  and  disposal: 
See  also  Hazardous  waste 
Recycling 
Sewage  disposal 

Coal  combustion  waste 3441,  3442 

Effluent  guidelines 3490,  3505 

Financial  test  criteria 3448 

Hazardous  waste  management 2436,  3451 

Iron  and  steel  manufacturing 3503 

Land  disposal: 

Restrictions 3438,  3449 

Metal  machinery  and  equipment  wastewater 145 

Metals  reclamation  from  electroplating  operations 131 

Municipal  waste  combustion  units 3267 

Nuclear  waste  disposal 4259 

On-site  treatment  of  low-level  mixed  wastes 3440 

Proiect  XL 3134.  3286.  3327.  3429.  3430.  3440.  3454 

Recycling  of  hazardous  waste  in  fertilizers 3453 

Regulation  of  gasification  devices  processing  hazardous 

waste  at  petroleum  refineries 3444 

Sewer  grouting 3393 

Shore  Protection  Act 3521 

Solid  waste  disposal: 

Bioreactor  landfills 3429.  3454 

Guideline  revisions 3422 

Landfill  criteria 3188.  3422 

Landfill  location  restrictions 3435 

Landfills  and  incinerators 3186,  3298 

Municipal  landfills 3244.  3434 

Physical/chemical  evaluation  methods 3421 

Research,  development,  and  demonstration  permits 3436 

Solid  waste  definition 132 

Underground  storage  tanks: 

Toxicity  characteristic  rule 3445 

Waste  Isolation  Pilot  Plant  compliance  criteria 3131.  3354 

Wastewater  treatment  exemptions  for  hazardous  waste 

mixtures 130 

Wastewater  treatment  sludges .3430 

Wet  weather  condition  requirements 3477 

Watches: 

Duty-free  shipments 501 

Water  carriers: 

See  Maritime  carriers 

Water  pollution  control: 

See  also  Oil  pollution 

Waste  treatment  and  disposal 

Qean  Water  Act 118.  3485,  3494 

Clean  Water  State  Revolving  Fund  program 3502 

Cooling  water  intake  structures 136.  147.  3488 

Discharge  of  fill  material  definition 814 

Fill  material  definition « 814.  3506 

Mercury  analysis ™._ 3469.  3482 

Product  schedule  listing  requirements 3466 

Test  procedures 118.  3471,  3481,  3494,  3495,  3496,  3497, 

3498 
Detection  and  quantification  procedures  for  regulated 

analytes 3470 


Seq.  No. 

Water  pollution  control — Continued 
Effluent  guidelines: 

Animal  feeding  operations 1*6 

Aquaculture  industry 3491 

QmI  mining 1**7 

Construction  and  development  industry 3489 

Industrial  wastewater - 1*5 

Iron  and  steel  manufacturing « ~ 3503 

Meat  products  point  source  category - 3492 

Pulp,  paper  and  paperboard -...3504 

Regulatory  plans - « 3505 

Whole  effluent  toxicity  text  methods 3483 

Marine  pollution: 
Discharge-removal  equipment  curiage  and 

inspection 2006 

Facility  response  plans  for  hazardous  substances 2013 

Oil  or  hazardous  substances 1971,  2008 

Response  plans  for  oil ~ 1972 

Tank  vessels 2014 

NPDES  permits • 133,  3501 

Ocean  discharge  criteria 3474 

Pretreatment  regulations 3500 

Radon ^ 35io 

Sewer  collection  systems ~ f.- 133 

Sludge  management  programs 3486 

Test  procedures  for  the  analysis  of  pollutants 3468,  3480 

Total  Maximum  Daily  Load  Program ~ 137,  138 

Trace  metals  criteria 3494 

Vessels  of  the  Armed  Forces  discharge  standards 3499 

Water  quality  cooperative  agreements 3487 

Water  quality  standards 3495,  3496,  3497 

Alabama 3467 

Criteria  for  acute  aquatic  life 3495,  3496,  3497 

Indian  country  waters v 3493 

Water  resources: 
See  also  Water  supply 
Army  Corps  of  Engineers  environmental  quality 

requirements 807 

Ballast  water  discharge  standards * 2023 

Colorado  River  Basin - 205 

Comprehensive  Everglades  Restoration  Plan 21 

Conservation  Reserve  Program 207 

Cooling  water  intake  structures  environmental  impact  ...147,  3488 

Water  Bank  Program 205 

Water  supply: 
See  also  Irrigation 

Carcinogen  risk  assessment 3136 

Drinking  water: 

Aldicarb  and  atrazine 3517 

Contaminants 3507.  3511,  3512,  3513,  3516 

Disinfectants. - 135.  144 

Endocrine  Disruptor  Screening  and  Testing  Program  ....116. 128 
Long  Term  2  Enhanced  Surface  Water  Treatment 

Rule 134 

Methods  update : 3481 

Methyl  tertiary  butyl  ether  (MTBE) 3177.  3518 

Oxygenated  fuel  additives 3375 

SLx-year  review  of  regulations 3508 

State  underground  injection  control  programs — 3519 

Test  procedures  for  pollutants 3471 

Underground  iniection  control  class  V  wells „ 3520 

Unregulated  contaminant  monitoring 3513 

Groundwater  protection 3374 

Servicing  loans  and  grants 451 

Water  transportation: 
See  Harbors 

Marine  safety 
Maritime  carriers  - 
Navigation  (water) 
Vessels 
Waterways 
Waterfowl: 

See  Wildlife 
Waterfront  facilities: 
See  Harbors 


Seq.  No. 

Watershed: 

Emergency  Watershed  Protection  Program 471 

Waterways: 
See  also  Bridges 
Harbors 
Rivers 

Facility  response  plans  for  hazardous  substances 2013 

Weapons: 

See  Arms  and  munitions 
Welfare  programs: 

See  Public  assistance  programs 
Wetlands: 
See  Coastal  zone 
Flood  plains 
Whales: 

See  Marine  mammals 
Wheat: 

Crop  insurance 305 

Market  development  for  value-added  wheat  gluten  and 

wheat  starch  products 398 

Whistlebiowing: 

Coast  Guard  member  protection 1982 

Commercial  motor  vehicle  employee  protections 2198 

Research  misconduct 995 

Wildlife: 
See  also  Marine  mammals 
Wildlife  refuges 

Audit  resolution  policy 1334 

Aviation  bird  encounter  regulations 2141 

Brush-tailed  possum 1386 

Candidate  Conservation  Agreements  With  Assurances 1306 

Captive-reared  mallards 1237 

Conservation  Reserve  Program , ~ 207 

Eagles - 1366 

Incidental  taking 1259 

Religious  ceremonial  collection  of  golden  eaglets 1434 

Endangered  and  threatened 1245.  1310. 1368, 1387 

Conservation  education 1383 

Permits  for  foreign  listed  species 1384 

Exotic  birds: 

Importation 1311 

Explosive  pest  control  devices „ « 2537 

Exportation ~ 1244 

Falcons  and  falconry ~ 1248, 1378 

Importation » 1244 

Injurious ~ ~ 1246,  1386 

Black  carp ^ ~ 1319 

Snakeheads ...1411 

Investigative  seizures 1265 

Migratory  birds: 

Cormorant  damage  management  program 1275 

Falconry  education  permits - 1378 

Hunting  regulations 1342, 1354,  1409 

Importation  of  Icelandic  eiderdown 1287 

List  revision 1307 

Management  of  resident  Canada  geese  population 1272 

Permits ,, 1339,  1363,  1364,  1371 

Rehabilitation  activities 1339 

Spring/summer  subsistence  harvest - 1305,  1402 

Take  by  Federal  agencies 1371 

Partners  for  Fish  and  Wildlife  Program 1236 


Seq.  No. 

Wildlife— Continued 

Permit  procedures 1239 

Polar  bear  trophy  importation 1288 

Restoration  programs 1241 

Safe  harbor  agreements 1306 

Seabirds * 571 

Subsistence  management 1273, 1274, 1285,  1406 

Transport  standards  for  reptiles  and  amphibians 1243 

Transportation 1244 

Tribal  Wildlife  Grants  Program 1283 

Wild  Bird  Conservation  Act , 1250,  1261 

Wildlife  Habitat  Incentives  fhx)gram .'. 481 

Wildlife  refuges: 

Federal  Lands  Highway  Program 2164 

Mission,  goals,  and  purposes 1318 

National  Wildlife  Refuge  System 1318 

Hunting  and  sport  fishing  regulations 1286,  1410 

Wine: 

Ameliorating  of  non-grape  wines 2515 

Dried  fruit  wines ...2511 

Exports 2505 

Honey  wines ...- 2511 

New  grape  variety  names  petitioned 2522,  2585,  2587 

Recodification  of  Part  251 2584 

Recognition  of  synonyms  for  grape  varieties  proposed 2572 

Sherry „..2508 

Standards  of  fill 2507 

Taxes 2549,2550 

Viticultural  areas 2512,  2513,  2514,  2516.  2517.  2518.  2519. 

2520.  2521.  2523.  2524,  2525.  2526,  2527,  2528,  2529, 
2530,  2531,  2532,  2533,  2534,  2552,  2555,  2573,  2589, 

2590 
Women: 
See  also  Minority  businesses 
Sex  discrimination 

Length  of  hospital  stay  after  birth  of  child — 1803 

Nutrition  education  participant  contacts „.....319 

Violence  against  women  grant  programs !...1770 

Women's  Health  and  Cancer  Rights  Act 1805 

Women-owned  businesses: 

Defense  Pilot  Mentor-Protege  Program 796 

Government  subcontracting ...— — ...3882 

Women,  infants,  and  children: 
Supplemental  food  program: 

Exclusion  of  military  housing  payments 351 

Food  package  revisions 7 

Plain  language  revisions .'. ^.....364 

Wood: 

See  Forests  and  forest  products 
Wool: 

Import  of  certain  worsted  wool  fabrics 504,  2668 

Refund  of  duties  paid  on  select  products 2660 


Youth: 
See  also  Infants  and  children 
Juvenile  delinquency 
District  of  Columbia  Youth  Rehabilitation  Act 

sentences 

Meal  supplements  for  teenagers  in  low-income  areas . 
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Agriculture  Ospartment 

See  Farm  Service  Agency 
See  Forest  Service 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Aberdeen  Proving  Ground,  MD,  75851-75852 

Centere  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  75857-75859 
Submission  for  OMB  review;  comment  request,  75859- 
75861 

Coast  Guard 

PROPOSED  RULES 
Ports  and  waterways  safety: 
Houston-Galveston  Captain  of  Port  Zone,  TX;  security 
zones.  75831-75833 

Commerce  Department 

See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Defense  Department 

See  Army  Department    - 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Boehringer  Ingelheim  Chemicals,  Inc.,  75862-75863 

Noramco,  Inc.,  75863 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  75852- 
75853 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

Farm  Service  Agency 

NOTICES 

Tobacco  inspection: 
Burley  biologically  engineered  tobacco,  75844 

Federal  Aviation  Administration  • 

RUI^S 

Airworthiness  directives: 
Cirrus  Design  Corp.,  75809-75812 
Pilatus  Britten-Norman  Ltd.,  75812-75814 

PROPOSED  RULES 

Airworthiness  directives: 
Boeing,  75824-75826 


British  Aerospace,  75819-75822     , 
Domier,  75822-75824 
Class  E  airspace,  75826-75828 

Federal  Communications  Commission 

PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 
World  Radiocommunication  Conferences  concerning 
frequency  bands  above  28  MHz,  75967-76027 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
•     California  Independent  System  Operator  Corp..  75853 
International  Paper  Co.;  correction,  75853-75854 
WPS  Resources  Corp.  et  al..  75854 
Xcel  Energy  Services,  Inc.,  75854 

Federal  Rnanciat  Institutions  Examination  Council     • 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  75854- 
75855 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Design-build  contracting,  75901-75935 

Federal  Railroad  Administration 

RULES 

U.S.  rail  operations;  U.S.  locational  requirement  for 

dispatching,  75937-75964 
PROPOSED  RULES 

Alcohol  and  drug  use  control:  ^ 

Foreign  railroad  employees;  random  testing  and  other 
requirements;  Canadian  Human  Rights  Commission 
Alcohol  and  Drug  Testing  Policy.  75965-75966 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  75855 

Formations,  acquisitions,  and  mergers,  75855 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
National  Academy  of  Arbitrators,  75855-75857 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Otay  tarplant.  76029-76053 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Yosemite  toad,  75834-75843 
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Nonccs 

Endangered  and  threatened  species: 
Recovery  plans — 
Multi-island  plants  endemic  to  Maui  Nm  island  group 
in  Hawaiian  Islands.  75861-75862 

Food  and  Drug  Admlntotration 

PflOPOSCO  RULES 

Radiological  health: 
Diagnostic  x-ray  systems  and  their  major  components: 
performance  standard.  76055-76094 

Fbraign  Asaots  Control  Offico 

NOTICES 

Victims  of  Trafficking  and  Violence  Protection  Act: 
implementation: 
Payments  to  persons  holding  categories  of  judgments 
against  Cuba  or  Iran.  75897 

Forest  Sarvlca 

NOTICES 

Environmental  statements;  notice  of  intent: 
Koontenai  and  Idaho  Panhandle  National  Forests.  MT.  ID, 
and  WA.  75844 

HaaNti  and  HunuMi  Sarvicaa  Dapartmant 

See  Centers  for  Disease  Control  and  Prevention 
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Presidential  Documents 


Memorandum  of  November  6,  2002 

Report  to  the  Congress  Regarding  Conditions  in  Burma  and 
U.S.  Policy  Toward  Burma 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  requirements  set  forth  under  the  heading  "Policy  Toward 
Burma"  in  section  570(d)  of  the  Fiscal  Year  1997  Foreign  Operations  Appro- 
priations Act,  as  contained  in  the  Omnibus  Consolidated  Appropriations 
Act  (Public  Law  104-208),  a  report  is  required  every  6  months  following 
enactment  concerning: 

1)    progress  toward  democratization  in  Burma; 

progress  on  improving  the  quality  of  life  of  the  Burmese  people, 
including  progress  on  market  reforms,  living  standards,  labor  stand- 
ards, use  of  forced  labor  in  the  tourism  industry,  and  environ- 
mental quality;  and 

progress  made  in  developing  a  comprehensive,  multilateral  strategy 
to  bring  democracy  to  and  improve  himian  rights  practices  and  the 
quality  of  life  in  Biuma,  including  the  development  of  a  dialogue 
between  the  State  Peace  and  Development  Council  and  democratic 
opposition  groups  in  Burma. 

You  are  hereby  authorized  and  directed  to  transmit  the  attached  report 
fulfilling  these  requirements  to  the  appropriate  committees  of  the  Congress 
and  to  arrange  for  publication  in  the  Federal  Register. 


2) 


3) 


(^ 


THE  WHITE  HOUSE, 
Washington,  November  6.  2002. 
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Plan  for  Implementation  of  Section  570  of  Public  Uw  104-208  (Omnibiu 
Appropriations  Act,  Fiscal  Year  1997) 

Conditions   in   Burma   and   U.S.   Policy  Toward   Burma   for   the   Period 
March  28,  2002-September  27,  2002 

Introduction  and  Summary 

Progress  towards  a  real  dialogue  between  Burma's  military  regime  and  the 
NLD's  Aung  San  Suu  Kyi  took  a  step  forward  in  May  with  the  government's 
decision  to  release  her  from  effective  house  arrest.  Since  then,  Aung  San 
Suu  Kyi  has  been  free  to  carry  out  her  party  duties  as  General  Secretary, 
and.  in  a  change  from  conditions  in  her  pre-detention  days,  to  travel  freely 
throughout  Burma.  Since  her  release,  Aung  San  Suu  Kyi  has  made  trips 
to  Moulmein.  Mandalay,  and  Hpaan.  She  has  also  presided  over  a  slow 
revival  of  the  NLD  as  a  political  party.  Virtually  crushed  by  the  government 
during  the  days  leading  up  to  Aung  San  Suu  Kyi's  detention  in  September 
2000,  the  NLD  has  now  re-assembled  most  of  its  party  leadership  and 
reopened  62  out  of  over  300  offices  throughout  Burma.  It  has  also  benefited 
from  the  release  of  more  than  300  of  its  party  members  who  had  been 
held  as  political  prisoners.  Unfortunately,  the  steps  the  government  has 
taken  to  rebuild  confidence  with  the  NLD  have  not  been  matched  by  equally 
serious  steps  towards  a  political  dialogue  on  constitutional  issues.  As  a 
result,  questions  still  remain  regarding  the  government's  overall  commitment 
to  political  transition. 

hi  regard  to  human  rights,  the  government's  record  remains  poor.  The  regime 
has.  however,  improved  its  cooperation  with  international  human  rights 
organizations,  finally  agreeing  to  allow  the  ILO  to  appoint  a  liaison  officer 
in  Rangoon  and  to  conduct  on-site  surveys  in  Burma  of  areas  along  the 
Thai/Burmese  border  that  have  been  identified  by  Amnesty  hitemational 
and  others  as  "hot  spots"  for  forced  labor.  It  has  also  continued  to  work 
with  the  International  Committee  of  the  Red  Cross  on  improvements  in 
prison  conditions  and  released  ahnost  400  political  prisoners  over  the  past 
two  years.  Unfortunately,  hundreds  remain  in  prison,  several  students  were 
arrested  for  expressing  political  dissent  in  recent  months  and  substantive 
improvements  in  prison  conditions  have  yet  to  be  realized.  We  are  also 
deeply  concerned  by  ongoing  egregious  human  rights  abuses  of  civilians 
in  ethnic  regions,  including  killing,  tortiue.  rape,  forced  labor,  and  forced 
relocations.  The  regime  has  responded  to  accusations  leveled  by  human 
rights  groups  in  Thailand  of  widespread  army  rapes  in  Shan  State  with 
investigations  by  three  separate  teams  from  the  Burmese  Army,  the  Ministry 
of  Home  Affairs,  and  the  Myanmar  National  Women's  Cooperative  Associa- 
tion, but  concluded— incredibly— that  there  was  no  evidence  that  Burmese 
Army  personnel  had  been  involved  in  any  rapes  in  Shan  State  between 
1996  and  2001.  That  conclusion,  together  with  the  lack  of  any  international 
involvement  in  the  investigation,  has  left  international  observers  in  serious 
doubt  about  the  government's  willingness  to  deal  effectively  with  Burmese 
Army  abuses  in  areas  of  internal  conflict. 

The  areas  of  Burma  under  effective  control  of  ethnic  groups  make  Burma 
one  of  the  world's  largest  producers  of  opium,  heroin,  and  amphetamine- 
type  stimulants,  despite  the  fact  that  its  overall  output  of  opium  and  heroin 
has  declined  sharply  in  recent  years,  partly  as  a  result  of  improved  Burmese 
government  countemarcotics  efforts.  Opium  production  in  Burma  has  now 
declined  for  five  straight  years,  and,  in  2002,  Burma  produced  less  than 
one-quarter  the  opium  and  heroin  that  it  did  six  years  before.  Unfortimately, 
as  opium  production  has  declined,  the  production  of  methamphetamines 
has  increased,  particularly  in  ouUying  ethnic  majority  regions  governed  by 
former  insurgents,  areas  that  are  not  imder  firm  government  control.  Accord- 
ing to  some  estimates,  as  many  as  400  to  800  million  methamphetamine 
tablets  may  be  produced  in  Burma  each  year,  although  these  estimates 
are  difficult  to  verify. 
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In  July,  the  U.S.  Centers  for  Disease  Control  and  Prevention  conducted 
a  countrywide  assessment  of  the  HIV/ AIDS  pandemic  in  Burma  and  con- 
cluded that  it  had  shifted  from  an  epidemic  limited  to  high-risk  groups 
to  a  widespread  epidemic  affecting  the  general  population.  The  government 
continued  to  dovtmplay  the  extent  of  the  epidemic  in  the  country;  however, 
both  the  government  and  the  NLD  are  very  interested  in  international  assist- 
ance to  combat  HIV/ AIDS.  USAID  is  initiating  a  new  $1  million  HIV/ AIDS 
prevention  program  in  the  country;  assistance  will  be  provided  through 
international  NGOs — no  assistance  will  be  directed  to  the  government. 

There  are  few  signs  of  any  government  commitment  to  economic  reform, 
despite  rapidly  deteriorating  economic  conditions.  Two  problems  stand  out. 
In  the  energy  sector,  a  run  of  disastrous  public  investment  decisions  has 
left  the  economy  largely  without  fuel  for  either  its  electric  generating  facilities 
or  many  of  its  basic  industries.  In  the  fiscal  budget  the  situation  is  even 
more  desperate.  There,  the  deficits  of  Burma's  state-owned  enterprises  are 
estimated  to  absorb  all  of  the  revenues  collected  by  the  government,  leaving 
the  government  proper  (i.e..  the  army,  the  navy,  the  health  and  education 
services,  and  all  ministerial  operations)  to  run  on  monies  borrowed  from 
the  Central  Bank.  This  in  turn  has  produced  a  rapid  expansion  in  the 
money  supply,  a  commensurate  surge  in  inflation,  and  a  sharp  depreciation 
in  the  value  of  the  domestic  currency  (the  kyat).  It  has  also  imdermined 
pubUc  confidence  in  the  military  government's  ability  to  manage  the  economy 
over  the  long  run. 

U.S.  policy  goals  in  Burma  include  progress  towards  democracy  and  national 
reconciliation,  respect  for  human  rights,  a  more  effective  countemarcotics 
effort,  counterterrorism  efforts,  regional  stability,  HIV/ AIDS  mitigation,  and 
accoimting  for  missing  servicemen  frt)m  World  War  n.  We  encourage  talks 
between  the  leader  of  the  National  League  for  Democracy  (NLD)  Aung  San 
Suu  Kyi  and  the  military,  recognizing  that  these  are  the  best  hope  for 
meaningful  democratic  change  and  protection  of  human  rights.  Part  of  our 
strategy  is  to  consult  regularly,  at  senior  levels,  with  coimtries  with  major 
interests  in  Burma  and/or  major  concerns  regarding  Burma's  current  human 
rights  practices. 

In  coordination  with  the  European  Union  and  other  states,  the  United  States 
has  maintained  sanctions  on  Burma.  These  include  an  arms  embargo,  an 
investment  ban,  and  other  measures.  Our  goal  in  applying  these  sanctions 
is  to  encourage  a  transition  to  democratic  rule  and  greater  respect  for  human 
rights.  Should  there  be  significant  progress  towards  those  goals  as  a  result 
of  dialogue  between  Aung  San  Suu  Kyi  and  the  military  government,  the 
United  States  would  look  seriously  at  measures  to  support  this  process 
of  constructive  change. 

Measuring  Progress  toward  Democratization 

At  the  time  of  the  dramatic  release  of  NLD  General  Secretary  Aimg  San 
Suu  Kyi  on  May  6,  2002,  the  government  promised  that  she  would  be 
free  to  move  about  the  coimtry — a  promise  it  has  generally  kept  in  the 
months  since.  Initial  difficulty  in  visiting  some  UN  projects  appears  to 
have  been  resolved.  Over  the  past  four  months  Aung  San  Suu  Kyi  has 
traveled  to  Moulmein,  Mandalay,  and  Hpa'an.  On  each  trip  she  coorc^ated 
travel  and  security  arrangements  with  the  government,  but  otherwise  set 
her  own  itinerary.  She  also  met  freely  with  NLD  party  workers  and  the 
general  public;  however,  in  line  with  general  restrictions  on  all  political 
parties  in  Burma,  she  was  not  allowed  to  hold  outdoor  rallies  or  meetings. 
In  Rangoon,  similarly,  she  has  resumed  her  party  duties  with  minimal  govern- 
ment interference  and  has  continued  to  meet  with  both  Burmese  and  foreign 
visitors  on  a  regular  basis,  although  the  government  still  limits  her  access 
to  high-ranking  foreigners.  Since  March,  foreign  visitors  have  included  UN 
Special  Envoy  Razali  Ismail,  who  has  facilitated  communication  between 
the  government  and  the  NLD,  Japanese  Foreign  Minister  Kawaguchi,  EU 
Troika  representatives,  and  ambassadors  of  European  and  ASEAN  countries. 
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NLD  efforts  to  rebuild  itself  as  a  political  party  have  also  accelerated  to 
some  degree  over  the  past  six  months.  Badly  crippled  by  government  repres- 
sion during  the  1990s,  the  NLD  has  now  re-assembled  most  of  its  national 
leadership  (with  the  notable  exception  of  senior  party  adviser  U  Win  Tin, 
who  remains  in  prison).  As  of  September  27,  2002,  62  of  the  NLD's  party 
offices  have  re-opened,  including  36  of  40  in  Rangoon.  All  of  the  party's 
Central  Executive  Committee  members  have  been  released,  as  have  a  majority 
of  the  party  members  who  were  detained  during  the  government's  crack- 
downs in  the  1090s.  However.  16  of  the  party's  MPs  remain  in  prison. 
Ahogether.  325  NLD  party  members  have  been  released  from  prison  or 
house  arrest  since  2000.  leaving  about  200  NLD  prisoners  still  in  detention. 
The  NLD  has  also  resumed  some  normal  party  activities,  including  pubUc 
meetings  on  major  public  holidays.  However,  outdoor  meetings  are  banned 
(for  both  the  NLD  and  all  other  registered  political  parties)  and  party  elections 
remain  forbidden  under  a  decree  first  issued  by  the  Central  Election  Commis- 
sion in  1990.  The  government  has  refused  to  grant  a  publication  license 
to  the  NLD  party's  newsletter,  despite  repeated  NLD  requests  for  permission 
to  publish.  Two  student  members  of  the  NLD  were  also  recently  arrested 
for  carrying  banned  political  literature.  The  NLD.  for  its  part,  has  moderated 
its  public  criticism  of  the  regime.  While  it  has  called  repeatedly  for  democracy 
in  Burma,  it  has  also  stated  flatiy  that  it  is  prepared  to  work  with  the 
govenunent  on  a  process  of  political  transition.  Aung  San  Suu  Kyi  has 
indicated  recently  that  humanitarian  assistance  for  Burma's  people  could 
be  welcome,  provided  that  it  is  delivered  through  mechanisms  that  are 
transparent,  accountable,  and  beneficial  to  the  Burmese  people,  as  opposed 
to  the  government.  She  told  EU  representatives  that  economic  sanctions 
are  a  matter  to  be  decided  by  individual  foreign  states. 

Despite  the  steps  the  government  has  taken  to  rebuild  confidence  with 
the  NLD,  it  has  not  yet  responded  to  the  NLD's  calls  for  a  serious  dialogue 
on  constitutional  issues,  nor  has  it  sketched  out  a  roadmap  for  reform 
or  a  timetable  for  elections.  As  a  result,  doubts  remain  regarding  the  govern- 
ment's commitment  to  dialogue.  While  it  has  repeatedly  asserted  that  its 
goal  is  a  restored  democracy,  it  has  yet  to  convince  its  critics,  including 
the  U.S..  that  it  is  genuinely  committed  to  that  course.  The  U.S.  continues 
to  recognize  the  results  of  the  1990  elections  and  will  continue  to  push 
for  the  full  restoration  of  the  civil  and  political  rights  of  the  people  of 
Burma. 

Human  Rights 

The  SPDC's  human  rights  record  remains  poor  with  repression  of  political 
dissent,  forced  labor,  ethnic  persecution,  lack  of  religious  freedom  and  fr-af- 
ficking  in  persons  all  figuring  prominently.  Burma  was  designated  a  Country 
of  Particular  Concern  for  particularly  severe  violations  religious  freedom 
in  2001,  Bimna  has  been  the  scene  of  severe  human  rights  abuses,  particularly 
in  ethnic  minority  areas,  where  there  have  been  many  reports  of  extrajudicial 
killings,  rapes,  and  disappearances.  Some  of  these  were  highlighted  during 
the  past  six  months  in  publications  by  Amnesty  International  and  groups 
based  on  the  Thai  border.  The  Department  of  State's  annual  Hiunan  Rights 
Coimtry  Report  on  Burma  includes  credible  reports  of  rape  and  other  atroc- 
ities committed  by  the  Burmese  military,  especially  in  ethnic  minority  areas. 
In  June  2002,  the  Shan  Human  Rights  Foimdation  (an  organization  initially 
related  to  the  Shan  United  Army,  a  narcotics-trafficking  organization),  to- 
gether with  the  Shan  Women's  Action  Network,  published  a  report,  based 
on  interviews  with  displaced  persons,  which  alleged  that  Burmese  Army 
persormel  had  been  involved  in  multiple  rapes  involving  hundreds  of  women 
between  1996  and  2001.  The  report  also  argued  that  the  Burmese  Army 
had  used  rape  systematically  as  a  weapon  of  war  in  its  counter-insurgency 
operations.  The  Burmese  investigated  these  charges  with  three  separate  teams 
from  the  Burmese  Army,  the  Ministry  of  Home  Affairs  and  the  Myanmar 
National  Women's  Cooperative  Association,  but  concluded— incredibly— that 
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there  was  no  evidence  that  Burmese  Army  personnel  had  been  involved 
in  any  rapes  in  Shan  State  during  the  five-year  period  covered  by  the 
SHRF/SWAN  report.  Following  subsequent  international  pressure,  the  Bur- 
mese have  approached  both  the  International  Committee  of  the  Red  Cross 
and  UN  Special  Rapporteiir  Pinheiro  for  possible  involvement  in  an  investiga- 
tion, but  there  remains  doubt  about  the  Burmese  government's  willingness 
to  deal  effectively  with  Burmese  Army  abuses  in  areas  of  internal  conflict. 
We  are  urging  that  the  UN  independently  investigate  the  reports. 

The  Burmese  government  dealt  more  effectively  with  other  allegations  of 
human  rights  abuses.  It  has  continued  to  work  with  the  International  Com- 
mittee of  the  Red  Cross  on  improvements  in  prison  conditions.  It  has  also 
allowed  ICRC  to  open  up  five  regional  offices  throughout  the  country,  staffed 
by  34  international  volunteers,  to  provide  protection  to  ethnic  minorities. 
Similarly,  it  has  allowed  the  United  Nations  High  Commission  on  Refugees 
to  maintain  a  presence  in  northern  Rakhine  State,  providing  support  and 
protection  services  to  more  than  230.000  Rohingya  Muslims  who  have  re- 
turned fix)m  Bangladesh.  After  nearly  a  decade,  however,  some  22.000 
Rohingya  refugees  still  remain  in  two  refugee  camps  in  Bangladesh.  In 
spite  of  ongoing  repatriation  efforts,  for  the  last  few  years  repatriations 
to  Burma  have  not  kept  up  with  the  camp  birthrates  and  restrictions  on 
movement  in  Burma  have  made  life  exceedingly  difficult  for  this  population. 
Furthermore,  nearly  130.000  other  Burmese  ethnic  minority  displaced  per- 
sons live  in  several  camps  along  the  border  in  Thailand  because  they  do 
not  feel  it  is  safe  to  return.  Given  continued  insurgent  activity  among  some 
ethnic  groups,  associated  human  rights  abuses  are  likely  to  continue. 

The  government  has  also  made  some  progress  on  forced  labor,  which  remains 
an  issue  of  serious  concern  to  the  international  community.  In  November 
2000.  the  International  Labor  Organization  (ILO)  Governing  Body  concluded 
that  the  Government  of  Burma  had  not  taken  effective  action  to  deal  with 
the  use  of  forced  labor  in  the  coiuitry  and.  for  the  first  time  in  its  history, 
called  on  all  ILO  members  to  review  their  policies  to  ensure  that  those 
policies  did  not  support  forced  labor.  The  United  States  strongly  supported 
this  decision. 

Over  the  past  year,  the  Government  of  Burma  has  slowly  begim  to  work 
with  the  ILO  on  measures  to  address  the  problem.  In  September  2001, 
it  allowed  an  ILO  High  Level  Team  to  visit  Burma  to  assess  the  situation. 
That  team  concluded  that  the  GOB  had  made  an  "obvious,  but  imeven" 
effort  to  curtail  the  use  of  forced  labor,  but  that  forced  labor  persisted, 
particularly  in  areas  where  the  government  was  waging  active  military  cam- 
paigns against  insurgent  forces.  It  also  recommended  that  the  ILO  establish 
a  permanent  presence  in  Burma.  A  second  ILO  team  visited  Burma  in 
February  2002  to  follow  up  on  this  recommendation,  and  eventually  agree- 
ment was  reached  with  the  ILO  in  Geneva  regarding  the  appointment  of 
an  ILO  liaison  officer,  pending  the  establishment  of  a  permanent  ILO  office 
in  Rangoon.  That  liaison  officer  has  since  been  appointed.  The  ILO  has 
also  identified  a  permanent  representative  to  serve  in  Burma.  Perhaps  diost 
importantly  of  all,  in  August  2002,  the  ILO  began  field  visits  to  sites  aiong 
the  Thai/Burmese  border  which  have  been  identified  by  Anmesty  Inter- 
national and  other  organizations  as  "hot  spots"  for  forced  labor  and  Burmese 
Army  abuse  of  ethnic  minorities.  That  said,  there  were  continuing  signs 
that  forced  labor  remains  a  p  oblem,  with  reports,  even  in  Rangoon,  of 
laborers  being  dragooned  by  the  military. 

Finally,  the  govenunent  has  continued  with  the  slow  release  of  political 
prisoners.  Altogether,  approximately  400  political  prisoners  have  been  re- 
leased from  detention  since  October  2000.  In  response  to  an  appeal  from 
UN  Special  Rapporteur  Pinheiro,  the  govenmient  has  also  released,  on  hu- 
manitarian grounds,  approximately  400  women  prisoners  who  either  had 
small  children  or  were  pregnant.  To  date,  releases  have  included  a  majority 
of  the  NLD  members  held  in  prison,  all  members  of  the  NLDs  Central 
Committee,  several  major  ethnic  leaders,  several  student  leaders,  and  all 
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but  19  of  the  MPs  elected  to  the  1990  Parliament.  Even  with  these  releases, 
however,  hundreds  of  political  prisoners  remain  in  prison  or  under  detention 
in  Burma  as  of  September  2002.  including  approximately  200  NLD  members. 
Burma  is  a  Tier  3  human  trafficking  country  that  has  not  developed  preven- 
tion  protection  or  law  enforcement  programs  to  address  fully  tiie  senous 
trafficking  problems  that  plague  the  country,  but  has  made  some  progress 
in  recognizing  and  publicizing  the  perils  of  trafficking  in  persons.  It  has 
signed  the  1950  Convention  for  the  Suppression  of  Traffic  m  Persons  and 
the  Prostitiition  of  Others  and  is  a  participant  in  the  UN  Inter-Agency 
Project  on  the  reduction  of  trafficking  in  the  Mekong  sub-region  altiiough 
its  other  international  and  regional  anti-ti-afficking  cooperation  is  very  lim- 
ited  hi  a  report  delivered  to  the  U.S.  Government  in  August,  it  also  high- 
hghted  the  recent  information  activities  of  Myanmar  National  Committee 
for  Women's  Affairs;  the  enforcement  efforts  of  a  newly  formed  Working 
Committee  for  the  Prevention  of  Trafficking  in  Persons  (which  is  chaired 
by  tiie  Home  Minister);  the  legislation  it  has  applied  to  combat  traf^kmg; 
and  the  jail  sentences  that  it  has  handed  out  to  more  than  100  ti-affickers 
over  the  past  3  years.  However,  information  on  its  ftinding  of  anti-ti-affickmg 
activities  and  its  support  for  tiie  repatiiated  victims  of  ti-afficking  remains 
scant    The  government's  cooperation  v»rith  international  NGOs  concerned 
about  human  trafficking  has  also  been  minimal.  While  it  appears  that  tiie 
government  has  finally  begun  to  recognize  tiie  significance  of  its  human 
b-afficking  problems,  it  is  equaUy  obvious  that  it  has  not  yet  put  togetiier 
programs  tiiat  can  deal  witii  all  aspects  of  tiiose  problems.  Given  its  current 
economic  circumstances,  we  do  not  anticipate  tiie  emergence  of  effective 
programs  in  the  near  term. 

Countemarcotics 

The  etimic  majority  areas  of  Burma  make  it  one  of  tiie  world's  largest 
producers  of  illicit  opium,  heroin,  and  amphetamine-type  stimulants,  despite 
tiie  fact  tiiat  its  overall  output  of  opium  and  heroin  has  declmed  sharply 
in  recent  years,  partiy  as  a  result  of  improved  Burmese  government  counter- 
narcotics  efforts.  Opium  production  in  Burma  has  now  declined  for  five 
stiaight  years  and.  in  2002.  Burma  produced  an  estimated  630  metiic  tons 
of  opium,  less  tiian  one-quarter  of  tiie  2.560  meti-ic  tons  of  opium  produced 
six  years  earlier.  Unfortunately.  Burma's  success  in  reducing  tiie  production 
of  opium  and  heroin  has  been  partially  undercut  by  rapidly  mcreasmg 
production  of  amphetamine-type  stimulants,  particularly  in  outiymg  regions 
governed  by  former  insurgents.  According  to  some  estimates,  as  many  as 
400  to  800  million  metiiamphetamine  tablets  may  be  produced  in  Burma 
each  year,  altiiough  verification  of  tiiis  estimate  is  difficult  due  to  the  mobile, 
small-scale  nature  of  the  methamphetamine  production  facilities. 
The  policy  of  the  SPDC  central  government  is  to  end  narcotics  ti-afficking, 
but  tiie  SPDC  realizes  tiiat  tiiis  will  be  a  long-term  process  as  it  has  been 
elsewhere.  There  are  reliable  reports  tiiat  individual  Burmese  officials,  par- 
ticularly in  outiying  areas,  may  be  mvolved  in  narcotics  production  or 
trafficking,  but  we  do  not  have  evidence  that  the  government  is  complicit 
in  tiie  drug  ti^de.  While  tiie  government  has  consistentiy  urged  former 
ethnic  insurgents  to  curb  narcotics  production  and  trafficking  in  their  self- 
administered  areas  along  tiie  Chinese  border,  it  has  only  recentiy,  with 
tiie  support  and  assistance  of  China,  begun  to  crack  down  on  these  groups. 
Since  September  2001,  it  has  begun  to  enforce  pledges  elicited  from  each 
former  insurgent  group  to  make  their  self-administered  areas  opium-free 
and,  in  March  2002,  pressured  each  group  (including  the  Wa  and  the  Kokang 
Chinese)  into  issuing  new  decrees  outlawing  narcotics  production  and  t^a^ 
ticking  in  areas  under  their  control.  However,  the  Wa  have  not  committed 
to  eliminating  narcotics  production  until  2005. 

The  government  has  improved  its  cooperation  with  neighboring  states,  par- 
ticularly China.  In  2001.  Burma  signed  Memoranda  of  Underatanding  on 
narcotics  control  witii  botii  China  and  Thailand.  The  MOU  witii  China 
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established  a  framework  for  joint  operations,  which  in  turn  led  to  a  series 
of  arrests  and  renditions  of  major  tiaffickers  in  2001  and  2002,  many  of 
whom  were  captured  in  the  former  insurgents'  self-administered  areas.  Alto- 
gether, over  the  past  18  months.  Burma  has  returned  to  China  22  fugitives 
from  Chinese  justice,  including  principals  from  one  group  that  China  de- 
scribed as  "the  largest  armed  drug  trafficking  gang  in  the  Golden  Triangle." 
Burma's  MOU  with  Thailand,  similarly,  committed  both  sides  to  closer 
police  cooperation  on  narcotics  contiol  and  to  the  establishment  of  three 
joint  "narcotics  suppression  coordination  stations"  at  major  crossing  points 
on  the  border.  That  cooperation  has  since  been  interrupted  by  tensions 
on  the  border,  but  both  governments  have  made  clear  that  tiiey  look  forweu-d 
to  resuming  cooperation  once  these  tensions  have  been  cleared  away. 

Finally.  Burma  has  participated  in  multilateral  efforts  to  control  narcotics 
tiafficking  in  the  Golden  Triangle.  Since  November  2001,  Burma  has  partici- 
pated in  ACCORD,  the  ASEAN  and  China  Cooperative  Operations  in  Re- 
sponse to  Dangerous  Drugs,  which  serves  as  an  umbrella  for  a  variety  of 
global  programs  aimed  at  strengthening  the  rule  of  law,  promoting  alternative 
development,  and  increasing  civic  awareness  of  the  dangers  of  drugs.  It 
also  signed  UNDCP's  1993  Memorandum  of  Understanding  among  the  six 
regional  states — Burma,  China,  Thailand,  Laos,  Vietnam,  and  Cambodia — 
to  contiol  narcotics  production.  Finally,  as  China  and  Thailand  have  become 
more  active  multilaterally,  Burma  has  joined  the  trilateral  and  quadrilateral 
programs  organized  by  either  to  coordinate  countemarcotics  efforts  among 
the  four  states  of  the  Golden  Triangle  (Laos,  Burma,  China,  and  Thailand). 

Under  pressure  from  the  Financial  Action  Task  Force  (FATF),  which  des- 
ignated Burma  as  a  "non-cooperating"  state  in  June  2001,  the  Government 
of  Burma  has  also  begim  to  take  action  on  money  laundering  issues.  In 
June  2002.  it  enacted  a  new  and  potentially  powerful  money  laundering 
law.  which,  if  properly  enforced,  should  address  many  of  the  FATF's  con- 
cerns. That  legislation  criminalizes  money  laundering  in  coimection  with 
virtually  every  kind  of  serious  criminal  activity  and  levies  heavy  responsibil- 
ities on  bemks  with  regard  to  reporting.  Penalties  are  also  substantial.  The 
police,  in  cooperation  with  the  Cential  Bank  and  the  Attorney  General's 
office,  are  now  tiaining  their  first  financial  investigators  and  should  begin 
prosecutions  under  the  new  law  within  the  next  few  months. 

Despite  these  steps,  the  United  States  judged  earlier  this  year  that  Burma's 
visibly  improving  countemarcotics  efforts  were  not  yet  commensurate  with 
the  scale  of  the  problem.  To  encourage  further  progress,  we  have  sustained 
a  program  of  operational  cooperation  between  police  authorities  in  Burma 
and  the  U.S.  Drug  Enforcement  Administration.  We  have  also  continued 
to  work  with  the  GOB  on  aimual  opium  yield  surveys  in  Burma,  and 
with  UNDCP  and  other  donors  on  opium  reduction  and  crop  substitution 
programs.  In  September  2001,  the  United  States  pledged  an  additional 
$1,000,000  to  support  UNDCP's  Wa  Alternative  Development  Project,  which 
has  helped  reduce  opium  production  in  the  territories  of  the  United  Wa 
State  Army.  Notwithstanding  the  lack  of  Burmese  financial  resources  and 
capacity,  we  do  not,  as  a  matter  of  law,  provide  bilateral  narcotics  assistance. 

mV/AIDS 

In  July,  the  U.S.  Centers  for  Disease  Control  and  Prevention  (CDC)  conducted 
an  in-depth  assessment  of  the  HIV/ AIDS  epidemic  in  Burma,  including 
among  high-risk  groups  and  pregnant  women.  The  CDC  assessed  capacity 
at  various  levels  in  preventing  the  spread  of  HIV  and  providing  care  and 
tieatment  for  those  infected.  The  CDC  concluded  that  the  data,  while  limited, 
on  HIV/ AIDS  in  Burma  indicates  a  widespread  epidemic  of  greater  than 
two-percent  prevalence  afiiecting  the  general  population.  Previous  estimates 
by  the  World  Health  Organization,  UN  AIDS,  and  others  had  indicated  an. 
epidemic  of  less  than  two-percent  prevalence  limited  to  high-risk  popu- 
lations. CDC  observed  a  limited  national  HIV/ AIDS  prevention  program  run 
by  the  government,  but  that  some  efforts  are  underway  by  non-governmental 
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oreanizations.  Voluntary  HIV  testing  and  counseling  is  extremely  lumted. 
and  very  few  people  know  their  HIV  status.  Programs  to  prevent  mother- 
to-child  transmission  of  HIV  are  small  and  limited  and  m  need  of  strength- 
eninc  at  all  levels.  The  government  has  made  blood  safety  a  high  priority, 
but  quality  control  is  questionable.  Availability  of  care  Mid  treatment  for 
those  infected  with  HIV  is  very  limited  and  trained  staffs  are  few.  while 
some  non-governmental  organizations  provide  some  care  services. 
The  government  generally  denies  the  extent  of  the  HIV/AIDS  epidemic  in 
the  country,  and  their  programs  do  not  reflect  the  latest  thinking  of  Je 
scientific  community  on  prevention,  treatment,  and  care.  However,  like  the 
NLD  the  Bovemment  is  very  interested  in  international  assistance  to  combat 
the  irowth  of  the  epidemic.  CDC  made  a  number  of  recommendations  to 
strengthen  and  improve  HIV/AIDS  surveillance  in  the  country  and  chMige 
Dolicv  and  program  implementation  by  the  government  to  improve  the  effec- 
tiveness of  5ie  response  to  HIV/ AIDS  in  the  country.  Policy  recommendations 
included  initiating  widespread  voluntary  HIV  testing  and  counseling,  mclud- 
inc  allowing  international  non-governmental  organizations  to  conduct  testing 
and  counseling.  The  CDC  also  recommended  that  national  implementation 
bv  the  government  of  a  mother-to-child  transmission  prevention  program 
be  accelerated,  that  a  national  HIV/ AIDS  care  program  be  developed,  and 
that  programs  targeting  high  risk  groups  be  strengthened  and  enhanced. 
The  U  S   Agency  for  International  Development  (USAID)  is  in  the  process 
of  providing  $1  million  to  international  non-governmental  organizations  oper- 
ating HIV/ AIDS  prevention  project  in  the  country;  none  of  these  resources 
would  be  directed  to  the  government. 

The  Quality  of  Life  in  Burma 

The  military  government's  management  of  the  Burmese  economy  has  been 
catastrophic.  The  government's  ill-thought  efforts  to  maintain  discipline  and 
control,  and  exclude  foreign  expertise  and  participation,  have  had  predictably 
disastrous  results. 

Two  problems  stand  out.  In  the  energy  sector,  a  run  of  disastrous  public 
investaient  decisions  has  left  the  economy  without  hiel  for  either  its  electnc 
generating  facilities  or  many  of  its  basic  industries.  In  January  2002.  the 
nations  peak  generating  capacity  was  sufficient  to  meet  only  about  two 
thirds  of  the  nation's  peak  demand  and  since  then  the  situation  has  deterio- 
rated ftirther.  with  no  prospect  of  relief  until  late  2003  or  early  2004  at 
the  very  earUest.  Until  then,  at  least  30  to  40  percent  of  the  nation's  electricity 
customers  will  be  without  power  at  any  given  time. 

In  the  fiscal  budget,  the  situation  is  even  more  desperate.  There,  a  failed 
fiscal  concept,  in  which  the  GOB  attempted  to  run  the  entire  government 
mostly  on  the  basis  of  the  profits  of  the  state-owned  enterprises,  has  iett 
the  GOB  without  any  basis  for  running  the  government  over  the  long  term, 
as  profits  have  turned  to  losses  in  one  state-owned  enterprise  after  another. 
In  fact  in  Burma's  fiscal  year  2001/2002,  the  reported  deficits  of  the  state- 
owned  enterprises  actually  absorbed  all  the  revenues  collected  by  the  govern- 
ment, leaving  the  government  proper  (i.e..  the  army,  the  navy,  the  health 
and  education  services,  and  all  ministerial  operations)  to  run  on  monies 
borrowed  from  the  Central  Bank.  This  has  in  turn  produced  a  rapid  expansion 
of  the  money  supply,  a  commensurate  increase  in  inflation  and  a  sharp 
depreciation  in  the  value  of  the  domestic  currency  (the  kyat).  Over  the 
past  two  years,  the  kyat's  unofficial  value  has  depreciated  from  a  rate  of 
approximately  360/dollar  in  September  2000  to  l.lOO/doUar  now.  while 
infiation  has  accelerated  to  an  annualized  rate  that  is  now  approaching 
triple  digit  levels. 

The  government  has  attempted  to  deal  with  these  pressures  with  a  series 
of  ad  hoc  restrictions  on  economic  activity  that  reinforce  (at  least  temporarily) 
its  system  of  control  while  punishing  private  sector  trade  and  investment. 
Thus  far.  however,  the  only  consequence  has  been  a  crippled  private  sector 
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and  a  weakened  banking  system.  Inflation  has  not  ebbed  and  the  kyat. 
after  a  brief  rally  in  early  June  2002,  has  resumed  its  downward  slide. 

Looking  ahead,  there  is  really  no  prospect  for  relief  for  Burma  without 
foreign  financing  support.  The  problems  within  the  economy,  and  particularly 
within  the  fiscal  budget,  are  simply  too  vast  and  too  deeply  entrenched 
to  be  treated  now  on  the  basis  of  Burma's  own  resources.  However,  access 
to  that  foreign  financing  support  will  likely  depend  on  progress  in  regard 
to  structural  reforms  and  poh!tical  transition. 

Development  of  a  Multilateral  Strategy 

U.S.  policy  goals  in  Burma  are  progress  towards  democracy,  improved  human 
rights,  more  effective  countemarcotics  efforts,  counterterrorism  efforts,  re- 
gional stability,  HIV/ AIDS  mitigation,  and  accounting  for  missing  servicemen 
bom  World  War  n.  We  encourage  talks  between  Aung  San  Suu  Kyi  and 
the  military  government  in  the  hope  that  it  will  lead  to  meaningful  democratic 
change  and  national  reconciliation  in  Burma.  We  also  consult  regularly, 
at  senior  levels,  with  countries  with  major  interests  in  Burma  and/or  major 
concerns  regarding  Burma's  human  rights  practices. 

The  United  States  has  co-sponsored  annual  resolutions  at  the  UN  General 
Assembly  and  the  UN  Commission  on  Human  Rights  that  focus  on  Burma. 
We  have  also  supported  ILO's  unprecedented  decision  on  Burma  given 
its  failure  to  deal  effectively  with  its  pervasive  forced  labor  problems.  Most 
importantly,  we  strongly  support  the  mission  of  the  UN  Secretary  General's 
Special  Representative  for  Burma.  Razali  Ismail,  whose  efforts  have  been 
instrumental  in  facilitating  communication  between  the  government  and 
Aung  San  Suu  Kyi. 

In  coordination  with  the  European  Union  and  other  states,  the  United  States 
has  imposed  sanctions  on  Burma.  U.S.-imposed  sanctions  include  an  arms 
embargo,  a  ban  on  all  new  U.S.  investment  in  Burma,  the  suspension  of 
all  bilateral  aid,  including  countemarcotics  assistance,  the  withdrawal  of 
GSP  privileges,  the  denial  of  OPIC  and  EXIMBANK  programs,  visa  restrictions 
on  Burma's  senior  leaders,  and  a  hold  on  all  new  lending  or  grant  programs 
by  the  World  Bank,  the  IMF.  the  ADB.  and  other  international  financial 
institutions  in  which  the  United  States  has  a  major  interest.  We  have  main- 
tained our  diplomatic  representation  at  the  Charge  d 'Affaires  level  since 
1990. 

Our  goal  in  applying  these  sanctions  is  to  encourage  a  transition  to  democratic 
rule  and  greater  respect  for  human  rights.  Nevertheless,  we  remain  concerned 
about  the  growing  humanitarian  crisis  in  Burma  and  will,  during  the  coming 
year,  initiate  a  new  $1  million  program  to  deal  with  the  growing  HIV/ 
AIDS  epidemic  in  Biirma.  This  funding  will  go  directly  to  international 
NGOs  (including  Population  Services  International)  to  support  programs 
including  condom  distribution  and  educational  efforts.  We  will  also  use 
a  small  portion  of  the  funding  from  the  U.S.  Burma  earmark  to  develop 
programs  inside  Burma  in  support  of  democracy.  None  of  these  funds  will 
be  disbursed  to  or  through  the  government.  We  will  also  continue  to  examine 
the  potential  for  law  enforcement  cooperation  with  Burma  on  terrorism 
and  narcotics  issues.  Should  there  be  significant  progress  in  Burma  in  coming 
months  on  political  transition  and  human  rights,  then  the  United  States 
would  look  seriously  at  additional  measures  that  could  be  applied  to  support 
this  process  of  constructive  change. 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  562 
CNo.  2002-64] 
RIN  1550-AB54 

Beguiatory  Reporting  Standards: 
Qualifications  for  Irtdependent  Public 
Accountants  Performing  Audit 
Services  for  Voluntary  Audit  Filers 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Interim  final  rule  with  request 

for  comments;  correction. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  published  in  the 
Federal  Register  of  November  25,  2002, 
a  document  concerning  amending  its 
annual  independent  audit  requirements 
for  small,  non-public,  highly  rated 
savings  associations  that  voluntarily 
obtain  independent  audits. 
Inadvertently,  the  comment  period  was 
incorrectly  stated.  This  doomient 
corrects  that  comment  period. 

DATES:  Effective  on  December  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Smith,  Project  Manager,  (202) 
906-5740.  Examination  Policy  Division, 
or  Teresa  A.  Scott,  Counsel  (Banking  & 
Finance),  (202)  906-6478,  Regulations 
and  Legislation  Division,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATKM:  OTS 
published  a  document  in  the  Federal 
Register  of  November  25,  2002  (67  FR 
70529),  FR  Doc.  02-29833,  that 
inadvertently  stated  an  incorrect 
comment  period.  This  correction  sets 
forth  the  correct  conmient  period. 

In  rule  FR  Doc.  02-29833,  published 
on  November  25,  2002  (67  FR  70529), 
make  the  following  correction.  On  page 
70530,  in  the  first  colunm,  remove  the 


date  "December  26,  2002"  and  add,  in 
its  place,  "January  27,  2003". 

Dated:  November  27,  2002. 

By  the  OfRce  of  Thrift  Supervision. 
Marilyn  K.  Burton, 
Federal  Register  Liaison  Officer. 
(FR  Doc.  02-30853  Filed  12-9-02;  8:45  am] 
BILLING  CODE  S7aO-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-31-AD;  Amendment 
39-12973;  AD  2002-24-4)8] 

RIN  2120-AAB4 

Airwortliiness  Directives;  Cirrus 
Design  Corporation  Models  SR20  and 
SR22  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  2002^5- 
05,  which  currently  applies  to  certain 
Cirrus  Design  Corporation  (Cirrus) 
Models  SR20  and  SR22  airplanes.  AD 
2002-05-05  currently  requires  you  to 
incorporate  temporary  operating 
limitations  into  the  Limitation  Section 
of  the  airplane  flight  manual  (AFM)  for 
certain  affected  airplanes  and  install  a 
cable  clamp  external  to  the  cone  adapter 
on  the  Cirrus  Airplane  Parachute 
System  (CAPS)  activation  cable  for  all 
affected  airplanes.  AD  2002-05-05 
resulted  from  a  report  from  the 
manufacturer  that  certain  CAPS  may  not 
activate  in  an  emergency  situation.  This 
AD  is  the  result  of  the  manufacturer 
redesigning  the  CAPS  activation  system. 
This  AD  requires  you  to  modify  the 
CAPS  activation  system.  The  acticms 
specified  by  this  AD  are  intended  to 
prevent  failiu*  of  the  CAPS  activation 
system  in  an  emergency  situation. 
Failure  of  this  system  coul^'  :esult  in 
occupant  injury  and/or  lo^^  of  life  and 
loss  of  aircraft. 

DATES:  This  AD  becomes  effective  on 
January  24,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  24,  2003. 


ADDRESSES:  You  may  get  the  service  , 
infomiation  referenced  in  this  AD  from 
Cirrus  Design  Corporation,  4515  Taylor 
Circle,  Duluth,  MN  55811;  telephone: 
(218)  727-2737.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
31-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  J.  Michalik,  Aerospace 
Engineer,  FAA,  Chicago  ACO,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018; 
telephone:  (847)  294-7135;  facsimile: 
(847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  The  FAA  received  a  report  from 
the  type  certificate  holder  that  a 
condition  exists  that  could  cause  the 
Cirrus  Airplane  Parachute  System 
(CAPS)  installed  on  certain  Cirrus 
Design  Corporation  (Cirrus)  Model  SR20 
and  SR22  airplanes  not  to  activate  in  the 
event  of  an  emergency.  Ballistic 
Recovery  Systems  (BRS),  the  supplier  of 
the  CAPS,  discovered  the  condition 
diuing  a  supplemental  type  certificate 
(STC)  certification  test  of  the  same  unit 
on  another  airplane. 

Investigation  revealed  that  the  rocket 
cone  could  allow  for  variance  in  the 
internal  diameter  at  the  threaded  end  of 
the  rocket  cone.  This  variance  could 
result  in  the  retaining  nut  internal  to  the 
cone  adapter  not  being  fully  secured  on 
the  affected  parachutes.  When  the 
igniter  end  of  the  cable  housing  is 
unsecured,  the  cable  will  not  pull  the 
igniter  pin  bee  to  release  the  parachute. 

Section  23.221  of  the  Federal  Aviation 
Regulations  (14  CFR  23.221)  requires 
that  single-engine,  normal  category 
airplanes  demonstrate  compliance  with 
either  the  one-turn  spin  recovery  or  the 
spin-resistant  requirements.  The 
airplane,  for  spin  recovery  compliance, 
must  recover  bom  a  one-turn  spin  or  a 
three-second  spin,  whichever  takes 
longer,  in  not  more  than  one  additional 
turn  after  the  controls  have  been  applied 
for  recovery.  The  Cirrus  SR20/SR22  are 
not  certificated  to  meet  the  spin 
recovery  requirements  or  spin  resistant 
requirements  of  14  CFR  23.221.  Instead, 
Cirrus  installed  Cirrus  Airplane 
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Parachute  System  (CAPS)  that  was  FAA- 
approved  as  part  of  the  SR20/SR22  type 

design. 

Possible  failure  of  the  CAPS 
activation  system  in  an  emergency 
situation  caused  us  to  issue  AD  2002- 
05-05.  Amendment  3»-12673  (67  FR 
11220.  March  13,  2002).  AD  2002-05-05 
requires  the  following: 
— Incorporating  temporary  operating 
limitations  into  the  Limitation  Section 
of  the  airplane  flight  manual  (AFM) 
for  the  airplanes  with  a  CAPS  that 
incorporates  the  process  change;  and 
— Installing  a  cable  clamp  external  to 
the  cone  adapter  on  the  CAPS 
activation  cable  (as  terminating  action 
for  the  AFM  requirements). 
What  has  happened  since  AD  2002- 
05-05  to  initiate  this  action?  After 
further  testing.  Cirrus  has  made  design 
changes  to  the  whole  CAPS  activation 
system  that  now  eliminate  possible 
failure  of  the  CAP  activation  system. 
Incorporation  of  the  design  changes 
eliminates  the  need  for  the  actions  of 
AD  2002-05-05. 


Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain* 
Cirrus  Models  SR20  and  SR22  airplanes. 
This  proposal  was  published  in  the 
Federal  Regiater  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  29,  2002 
(67  FR  55357).  The  NfPRM  proposed  to 
supersede  AD  2002-05-05  with  a  new 
AD  that  would  require  you  to  replace 
the  CAPS  handle  access  cover,  replace 
the  CAPS  activation  handle  bracket,  and 
replace  the  CAPS  activation  c^le. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 


subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— ^Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
391  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  replacement  of 
the  CAPS  handle  access  cover: 


Latx>rcost 


1  wofKhour  X  $60  per  hour  =  S60 


Parts  cost 


$19 


Total  cost 
perairplarte 


$79 


Total  cost  on  U.S.  oper- 
ators 


$79  X  391  =  $30,889. 


We  estimate  the  following  costs  to  accomplish  the  replacement  of  the  CAPS  activation  handle  bracket: 


Latxxcost 


2  vwMlctKXjrs  X  $60  per  hour  =  $120 


Parts  cost 


$7 


Total  cost 
per  airplane 


$127 


Total  cost  on  U.S.  oper- 
ators 


$127  X  391  =  $49,657. 


We  estimate  the  following  costs  to  accomplish  the  replacement  of  the  CAPS  activation  cable: 


Labor  cost 


3  wo(1(hours  x  $60  per  hour  =  $180 


Parts  cost 


$320 


Total  cost 
per  airplane 


$500 


Total  cost  on  U.S.  oper- 
ators 


$500  x  391  =  $195,500. 


We  sxmunarize  the  following  estimated  costs  to  accomplish  the  modification  to  the  CAPS  activation  system: 


Total  labor  cost 


6  workhours  x  $60  per  hour  =  $360 


Total  parts 
cost 


$346 


Total  cost 
per  airplane 


$706 


Total  cost  on  U.S.  oper- 
ators 


$706  X  391  ^  $276,046. 


The  manufacturer  will  provide 
warranty  credit  for  labor  and  parts  to  the 
extent  noted  under  WARRANTY 
INFORMATION  in  each  previously- 
referenced  service  bulletin. 

Compliance  Time  of  This  AD 

What  is  the  compliance  time  of  this 
AD?  The  compliance  time  of  this  AD  is 
"within  90  days  after  the  effective  date 
of  this  AD,  unless  already 
accomplished." 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  Failure  of  the  CAPS  is 


only  unsafe  during  airplane  operation; 
this  unsafe  condition  is  not  a  result  of 
the  nimiber  of  times  the  airplane  is 
operated.  The  chance  of  this  situation 
occurring  is  the  same  for  an  airplane 
with  10  hours  time-in-service  (TIS)  as  it 
is  for  an  airplane  with  500  hours  TIS. 
For  this  reason,  the  FAA  has  determined 
that  a  compliance  based  on  calendar 
time  will  be  utilized  in  this  AD  in  order 
to  assure  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a 
reasonable  time  period. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nde  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
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action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  imder  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory  -■ 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rides  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Ammdment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  V  ^(g),  40113,  44701. 

§38.13    [Amended] 

2.  FAA  amends  §39.13  by  removing 
Airworthiness  Directive  (AD)  2002-05- 
05,  Amendment  39-12673  (67  FR  March 
13,  2002),  and  by  adding  a  new  AD  to 
read  as  follows: 

2002-24-08    Cirrus  Design  Corporation: 

Amendment  39-12973;  Docket  No. 
2002-CE-31-AD. 


(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are    ■ 
certificated  in  any  category: 


Model 


SR20 
SR22 


Serial  numtwrs 


1005  through  1195. 
0002  through  0209. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  Cirrus  Airplane 
Parachute  System  (CAPS)  activation  system 
in  an  emergency  situation.  Failure  of  this 
system  could  result  in  occupant  injury  and/ 
or  loss  of  life  and  loss  of  aircraft. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


Modify  the  Cirrus  Airplane  Parachute  System 
(CAPS)  by  replacing  the  CAPS  handle  ac- 
cess cover,  the  CAPS  activation  handle 
bracket,  and  the  CAPS  activation  cable  with 
parts  of  improved  design. 


Within  ttie  next  90  days  after  January  24, 
2003  (the  effective  date  of  this  AD),  unless 
already  accomplished. 


In  accordance  with  the  service   intomation 
specified  in  paragraph  (e)  of  ttiis  AD. 


(e)  What  service  information  should  I  use 
to  accomplish  the  actions  required  in 
paragraph  (d)  of  this  AD:  Use  the  service 
bulletins  specified  below,  as  applicable: 

(1)  Cirrus  Service  Bulletin  SB  20-95-03, 
Issued:  June  10,  2002; 

(2)  Cirrus  Service  Bulletin  SB  20-95-04, 
Issued:  July  10,  2002; 

(3)  Cirrus  Service  Bulletin  SB  20-95-05, 
Issued:  July  10,  2002;  or  Cirrus  Service 
Bulletin  SB  20-95-05,  Rev  1:  dated  August 
14.  2002: 

(4)  Cirrus  Service  Bulletin  SB  22-95-03, 
Issued:  June  10,  2002; 

(5)  Cirrus  Service  Bulletin  SB  22-95-04, 
Issued:  July  10,  2002;  and 

(6)  Cirrus  Service  Bulletin  SB  22-95-05, 
Issued:  July  10,  2002;  or  Cirrus  Service 
Bulletin  SB  22-95-05,  Rev  1:  dated  August 
14,  2002. 

Note  1:  Cirrus  Service  Bulletin  SB  20-95- 
03,  Issued:  June  10,  2002,  on  page  2  of  2, 
includes  an  incorrect  reference  to  SB  22-95- 
03  in  step  4.  The  correct  reference  should  be 
to  SB  20-95-03. 

Note  2:  Cirrus  Service  Bulletin  SB  20-95- 
05,  Issued:  July  10,  2002,  on  page  9  of  16. 
includes  an  incorrect  reference  to  SB  22-95- 
05  in  step  15.  The  correct  reference  should 
be  to  SB  20-95-05. 

(f)  Can  /  comply  with  this  AD  in  any  other 
way? 


(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Chicago  Aircraft 
Certification  Office  (ACO),  approves  yoiu" 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2002-05- 
05,  which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 


compliance?  Contact  Gregory  J.  Michalik, 
Aerospace  Engineer.  FAA.  Chicago  ACO. 
2300  East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone:  (847)  294-7135;  facsimile: 
(847)  294-7834. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  fiight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199]  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(!)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Cirrus  Service  Bulletin  SB  20-95-03,  Issued: 
June  10,  2002;  Cirrus  Service  Bulletin  SB  20- 
95-04,  Issued:  July  10,  2002;  Cirrus  Service 
Bulletin  SB  20-95-05,  Issued:  July  10,  2002; 
Cirrus  Service  Bulletin  SB  20-95-05.  Rev  1: 
dated  August  14,  2002;  Cirrus  Service 
Bulletin  SB  22-95-03.  Issued:  June  10.  2002; 
Cirrus  Service  Bulletin  SB  22-95-04,  Issued: 
July  10.  2002;  Cirrus  Service  Bulletin  SB  22- 
95-05,  Issued:  July  10,  2002;  and  Cirrus 
Service  Bulletin  SB  22-95-05,  Rev  1:  dated 
August  14,  2002.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Cimu 
Design 
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Corporation.  4515  Tavlor  Circle.  Duluth,  MN 
55811:  telephone:  (218)  727-2737.  You  may 
view  copies  at  the  FAA.  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  Suite  700,  Washington, 
DC. 

(j)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
2002-05-05.  Amendment  39-12673. 

(k)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  24.  2003. 

Issued  in  Kansas  City,  Missouri,  on 
November  26.  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
(PR  Doc.  02-30685  Filed  12-9-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstfatlon 

14  CFR  Part  39 

[Docket  No.  2002-CE-34-AD;  Amendment 
39-12974;  AD  2002-24-09] 

RIN  2120-AA64 

Alrworttiinesa  Directives;  Pllatus 
Brittaf>-Nonnan  Limited  BN2T  and 
BN2T-4R  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Pilatus  Britten-Norman 
Limited  (Pilatus  Britten-Norman)  BN2T 
and  BN2T-4R  series  airplanes.  This  AD 
requires  you  to  repetitively  inspect  the 
left  and  right  engine-mounting  frame  for 
cracks  and  replace  the  frame  if  cracks 
are  found.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAl)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 


AD  are  intended  to  detect  and  correct 
cracks  in  the  left  and  right  engine- 
mounting  frame,  which  cotdd  lead  to 
engine  mount  failiue.  Such  failure  could 
result  in  separation  of  the  engine  from 
the  airplane. 

DATES:  This  AD  becomes  effective  on 
January  27,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  27.  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  fit>m 
Pilatus  Britten-Norman  Limited. 
Bembridge,  Isle  of  Wight.  United 
Kingdom  P035  5PR:  telephone:  +44  (0) 
1983  872511:  facsimile:  +44  (0)  1983 
873246.  You  may  view  this  information 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  2002-CE-34-AD.  901 
Locust,  Room  506.  ICansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  Suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate.  901 
Locust.  Room  301.  Kansas  City. 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPt-EMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  imsafe  condition  may  exist 
on  all  Pilatus  Britten-Norman  BN2T  and 
BN2T-4R  Series  airplanes.  The  CAA 
reports  that  the  manufactmer  has 
reported  Six  occurrences  of  cracks  in  the 
left  and  right  turbine  engine-mounting 
frame  detected  during  routine 
inspections  by  operators  of  aircraft  used 
on  parachute  drop  or  pilot  training 
operations. 

What  is  the  potential  impact  if  FAA 
took  no  action?  These  cracks  coidd  lead 


to  engine  mount  failine  with  consequent 
separation  of  the  engine  from  the 
airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Pilatus 
Britten-Norman  BN2T  and  BN2T-4R 
series  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  17,  2002  (67  FR  58544). 
The  NPRM  proposed  to  require  you  to 
repetitively  inspect  the  left  and  right 
engine-mounting  frame  for  cracks  and 
replace  the  fi^une  if  cracks  are  found. 

Was  the  public  invited  to  comment? 
The  FAA  encoinaged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
unsafe  condition:  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
6  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspection: 


Latwrcost 


4  wort(hours  x  $60  per  hour  =  $240 


Parts  cost 


No  cost  for  parts 


Total  cost  per 
airplane 


$240 


Total  cost  on  U.S.  op- 
erators 


6  X  $240  =  $1,440. 


We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  will  be  required  based  on  the  results 
of  the  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  replacement: 


Labor  cost 


30  worfchours  x  $60  per  hour  =  $1,800  per  frame 


Parts  cost 


$5,400 


Total  cost  per 
airplane 


$7,200. 
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Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Z>oe5  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above.  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
tmder  the  criteria  of  the  Regtdatory 


Actions 


(1)  Inspect  the  left  and  right  turtMne 
engine-mounting  frame,  part 
number  (P/N)  N&-20-6853,  or 
FAA-approved  equivalent  part 
numt)er,  for  cracks. 

(2)  If  cracks  are  found  during  any 
Inspection  required  In  paragraph 
(d)(1)  of  this  AD,  replace  the 
mounting  frame  with  a  new 
frame,  P/N  NB-20-6853,  or  FAA- 
approved  equivalent  part  number. 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


i  39.1 3    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-24-09    Pilatus  Brinen-Nonnan 

Limited:  Amendment  39-12974;  Docket 
No.  2002-CE-34-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  BN2T,  and  BN2T-4R 
airplanes,  all  serial  numbers,  that  are 
certincated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specifled  by  this  AD  are  intended 
to  detect  and  correct  cracks  in  the  left  and 
right  engine-mounting  frame,  which  could 
lead  to  engine  mount  failure.  Such  failure 
could  result  in  separation  of  the  engine  from 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Compliance 


Initially  upon  accumulating  1,000  hours  time-In-service  (TIS)  on  the 
engir>e  mounting  frame  or  within  the  next  50  hours  TIS  after  Janu- 
ary 27,  2003  (the  effective  date  of  this  AD),  whichever  occurs  later. 
If  no  cracks  are  found  on  the  initial  inspectioh,  repetitively  inspect 
every  100  hours  TIS. 

Prior  to  further  flight  after  the  inspectk)n  in  whk*i  any  crack  and/or 
damage  is  found.  After  installing  the  new  frame,  inspect  as  re- 
quired in  paragraph  (d)(1)  of  this  AD.. 


Procedures 


In  accordance  with  Britten-Norman 
Setwce  Bulletin  No.  SB  282, 
Issue  2,  dated  June  1 ,  2002. 


In  accordance  with  Britten-Norman 
Sennce  Bulletin  No.  SB  282, 
Issue  2,  dated  June  1 ,  2002 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compUance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  OfHce  Manager. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  prop)ose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph. 
Aerospace  Engineer,  FAA.  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

[gTWhat  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where,  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 


by  this  AD  must  be  done  in  accordance  with 
Britten-Norman  Service  Bulletin  No.  SB  282, 
Issue  2.  dated  June  1,  2002.  The  Director  of 
the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  get  copies 
from  Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  United  Kingdom 
P035  5PR;  telephone:  +44  (0)  1983  872511; 
facsimile:  +44  (0)  1983  873246.  You  may 
view  copies  at  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  Suite  700,  Washington. 
DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  British  AD  002-05-2002,  not  dated. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  27.  2003. 
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Issued  in  Kansas  City,  Missouri,  on 
November  26,  2002. 
Nfichael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  02-30686  Filed  12-»-02;  8:45  ami 
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POSTAL  SERVICE 
39  CFR  Part  255 

Accesa  of  Peraona  with  Diaabilitiaa  to 
Poatal  Service  Programa,  Activitiaa, 
Facilities,  and  Electronic  and 
Information  Teciinology 

agency:  Postal  Service. 
action:  Final  rule. 


SUMMARY:  The  Postal  Service  is 
amending  its  regulations  in  order  to 
impl'^ment  section  508  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Section  508  requires  Federal  agencies  to 
ensure  that  the  electronic  and 
information  technology  (KIT)  they 
procure  allows  individuals  with 
disabilities  access  to  EIT  comparable  to 
the  access  of  those  who  are  not  disabled, 
unless  the  agency  would  incur  an  undue 
hardship.  The  statute  was  amended  by 
the  Workforce  Investment  Act  of  1998  to 
add  enforcement  provisions  and  to 
require  agencies  to  add  a  complaint 
process  for  section  508.  The  complaint 
process  for  members  of  the  public  who 
are  disabled  is  outlined  here.  The 
complaint  process  for  employees  and 
applicants  who  are  disabled  is  set  forth 
in  the  Postal  Service's  Handbook  EL- 
603,  Equal  Employment  Opportunity 
Complaint  Processing. 
DATES:  The  rule  is  effective  January  9. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
C.  Goodrich.  Esq.,  (202)  268-3047  or 
Christine  M.  Taylor,  Esq..  (202)  268- 
3017. 

SUPPt^MENTARY  INFORMATION: 
Background 

The  Workforce  Investment  Act  of 
1998,  Public  Law  105-220.  112  Stat.  936 
(1998).  amending  section  508  of  the 
Rehabilitation  Act  of  1973.  29  U.S.C. 
794d,  was  signed  into  law  on  August  7, 
1998.  In  addition  to  the  provisions 
outlined  above,  the  act  required  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  to  publish  standards  defining 
EIT  and  setting  forth  the  technical  and 
functional  performance  criteria 
necessary  for  accessibility  to  such 
technology.  The  act,  which  was  effective 
August  7,  2000,  also  required  the  Acc&s 


Board  to  publish  its  final  standards  by 
February  7,  2000. 

On  July  13.  2000.  the  Military 
Construction  Appropriations  Act  for 
Fiscal  Year  2001.  Public  Law  106-246. 
which  contained  an  amendment  to 
section  508,  was  signed  into  law.  Public 
Law  106-246  delayed  the  effective  date 
for  enforcement  of  section  508  to  6 
months  from  the  publication  of  the 
Access  Board's  final  standards.  The 
Access  Board's  final  standards  were 
published  on  December  21,  2000.  in  65 
FR  80500-80528.  The  effective  date  for 
enforcement  of  section  508  became  Jime 
21.2001. 

In  accordance  with  the  statutory 
requirements  outlined  above,  the  Postal 
Service  published  in  the  Federal 
Register  on  February  25,  2002  (67  FR 
8489-93).  a  proposed  rule  adding  a 
complaint  process  for  section  508  to  its 
regulations.  March  27,  2002.  was  set  as 
the  deadline  for  receipt  of  any 
comments  relating  to  the  proposed  nde. 
The  Postal  Service  received  comments 
from  two  groups  concerned  with  the 
rights  and  interests  of  individuals  with 
disabilities.  These  comments  are 
discussed  below.  After  giving  thorough 
consideration  to  the  comments,  the 
Postal  Service  modified  the  proposed 
rule  as  appropriate  and  now  publishes 
the  final  rule. 

Discussion  of  Comments 

One  group  commented  on  matters 
outside  the  scope  of  this  rulemaking. 
Those  comments,  which  addressed 
specific  accommodations  in  Post  Offices 
for  the  blind  and  visually  impaired, 
have  been  passed  on  to  the  appropriate 
office  within  the  Postal  Service.  The 
second  group  made  the  following 
comments. 

1.  One  comment  asked  for 
clarification  of  how  the  informal 
complaint  can  be  initiated,  and 
suggested  that  "an  informal  complaint 
can  be  verbal  or  in  writing."  The 
comment  suggested  that  an  oral  or 
written  statement  can  be  the  means  of 
lodging  the  informal  complaint.  The 
Postal  Service  is  incorporating  this 
comment  into  the  rule  to  reflect  that  an 
informal  complaint  can  be  made  orally 
or  in  writing. 

2.  One  comment  asked  that  the 
written  acknowledgment  of  the  informal 
complaint  contain  certain  specific 
information  such  as  "the  date  that  the 
complaint  was  filed,  a  description  of  the 
complaint  issue(s),  notice  of  the 
complainant's  right  to  file  a  formal 
complaint  if  the  informal  complaint  is 
not  resolved  within  60  days,  and  notice 
of  where  to  file  a  formal  complaint." 
This  information  will  be  incorporated 
into  the  rule.  The  date  of  the  filing  of 


the  informal  complaint  and  the 
description  of  issues  will  be  added  to 
the  acknowledgment  letter.  Notice  of  a 
choice  to  file  a  formal  complaint  or  to 
proceed  in  any  other  appropriate  forum 
will  be  added  to  the  written  decision 
detailing  the  final  disposition  of  the 
informal  complaint.  Where  to  file  a 
formal  complaint  will  also  be  given  in 
the  notice. 

3.  Several  miscellaneous  comments 
suggested  editing  changes  which  have 
been  incorporated  as  appropriate. 

4.  One  comment  requested  that  the 
language  requiring  exhaustion  of  the 
formal  complaint  process  be  deleted. 
The  rule  provides  that  if  the  decision  oh 
the  informal  complaint  denies  relief  to 
the  complainant,  "the  complainant  may 
seek  relief  in  any  other  appropriate 
fonun,  including  the  right  to  file  a 
formal  complaint  with  the  Vice 
President  and  Consumer  Advocate"  of 
the  Postal  Service.  If  the  complainant 
files  such  a  formal  complaint,  "the 
complainant  shall  exhaust  the  formal 
complaint  procedure  before  filing  suit  in 
any  other  forum."  The  exhaustion 
requirement  was  added  in  order  to 
avoid  the  problem  of  one  case 
proceeding  simultaneously  in  two 
fonuns — administrative  and  judicial. 
There  is  no  change  to  the  rule  as  a  result 
of  this  comment. 

5.  One  comment  asked  that  the 
standards  of  the  Architectural  Barriers 
Act  for  newly  constructed,  altered,  and 
leased  postal  facilities  be  stated  in  the 
rule.  However,  the  rule's  purpose  is  to 
provide  a  complaint  process  for  section 
508.  There  is  no  change  to  the  rule  as 

a  result  of  this  conunent. 

6.  One  comment  requested  that  a 
nonretaliation  provision  be  added  to  the 
rule.  This  comment  is  being 
incorporated  into  the  rule  and  such  a 
provision  is  added. 

List  of  Subjects  in  39  CFR  Part  255 

Civil  rights.  Federal  buildings  and 
fecilities.  Individuals  with  disabilities. 

Accordingly,  the  Postal  Service 
revises  39  CFR  part  255  to  read  as 
follows: 

PART  25S-ACCESS  OF  PERSONS 
WITH  DISABIUTIES  TO  POSTAL 
SERVICE  PROGRAMS,  ACnVITIES, 
FAaLITIES,  AND  ELECTRONIC  AND 
INFORIIATION  TECHNOLOGY 

255.1  Purpose. 

255.2  DeHnitions. 

255.3  Nondiscrimination  under  any 
program  or  activity  conducted  by  the 
Postal  Service. 

255.4  Accessibility  to  electronic  and 
information  technology. 

255.5  Employment. 


255.6  Complaint  procedures. 

255.7  Special  arrangements  for  postal 
services. 

255.8  Access  to  postal  facilities. 

255.9  Other  postal  regulations;  authority  of 
postal  managers  and  employees. 

Authority:  39  U.S.C.  101,  401.  403, 1001, 
1003,  3403,  3404;  29  U.S.C.  791.  794.  794d. 

f2S5.1    Purpose. 

(a)  This  part  implements  section  504    . 
of  the  Rehabilitation  Act  of  1973,  as 
amei|ded.  Section  504  prohibits 
discrimination  on  the  basis  of  disability 
in  programs  or  activities  conducted  by 
executive  agencies  or  by  the  Postal 
Service.  This  part  also  implements 
section  508  of  the  Rehabilitation  Act  of 
1973.  as  amended.  Section  508  requires 
that  executive  agencies  and  the  Postal 
Service  ensure,  absent  an  undue  burden, 
that  individuals  with  disabilities  have 
access  to  electronic  and  information 
technology  that  is  comparable  to  the 
access  of  individuals  who  are  not 
disabled. 

(b)  The  standards  relating  to 
electronic  and  information  technology 
expressed  here  are  intended  to  be 
consistent  with  the  standards 
aimoimced  by  the  Architectxiral  and 
Transportation  Barriers  Compliance 
Board  on  December  21.  2000.  Those 
standards  are  codified  at  36  CFR  part 
1194. 

f  255.2    Oannitlona. 

(a)  Agency  as  used  in  this  part  means 
the  Postal  Service. 

(b)  Area/functional  vice  president  also 
includes  his  or  her  designee. 

(c)  Electronic  and  information 
technology  (EIT)  includes  "information 
technology"  and  any  equipment  or 
interconnected  system  or  subsystem  of 
equipment  that  is  used  in  the  creation, 
conversion,  or  duplication  of  data  or 
information.  The  term  does  not  include 
any  equipment  that  contains  embedded 
information  technology  that  is  used  as 
an  integral  part  of  the  product,  but  the 
principal  function  of  which  is  not  the 
acquisition,  storage,  manipulation, 
management,  movement,  control, 
display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information. 

(d)  Formal  complaint  means  a  written 
statement  that  contains  the 
complainant's  name,  address,  and 
telephone  numbw,  sets  forth  the  nature 
of  the  complainant's  disability;  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  of  the 
alleged  violation  of  section  504  or  of 
section  508.  It  shall  be  signed  by  the 
complainant  or  by  someone  autborized 
to  do  so  on  the  complainant's  behalf. 


(e)  Individual  with  a  disability.  For 
purposes  of  this  part,  "individual  with 
a  disability"  means  any  person  who: 

(1)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  such  person's  major  life 
activities; 

(2)  Has  a  record  of  such  an 
impairment:  or 

(3)  Is  regarded  as  having  such  an 
impairment. 

(t)  Information  technology  means  any 
equipment,  or  intercoimected  system  or 
subsystem  of  equipment,  that  is  used  in 
the  automatic  acquisition,  storage, 
manipulation,  management,  movement, 
control,  display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information. 

(g)  Postal  manager.  As  used  in  this 
part,  "postal  manager"  means  the 
manager  or  official  responsible  for  a 
service,  facility,  program,  or  activity. 

(h)  Qualified  individual  with  a 
disability.  For  purposes  of  this  part, 
"qualified  individual  with  a  disability" 
means: 

(1)  With  respect  to  any  Postal  Service 
program  or  activity  imder  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  an 
individual  with  a  disability  who  meets 
the  essential  eligibility  requirements 
and  who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature;  or 

(2)  With  respect  to  any  othor  program 
or  activity,  an  individual  with  a 
disability  who  meets  the  essential 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  fit>m,  that 
program  or  activity. 

(i)  Section  501  means  section  501  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  Section  501  is  codified  at  29 
U.S.C.  791. 

(j)  Section  504  means  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  Section  504  is  codffied  at  29 
U.S.C.  794. 

(k)  Section  508  means  section  508  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  Section  508  is  codified  at  29 
U.S.C.  794d. 

(1)  Undue  burden  means  significant 
difficulty  or  expense. 

(m)  Vice  President  and  Consumer 
Advocate  also  includes  his  or  her 
designee. 

f  255.3    Nondiacrimination  under  any 
program  or  activity  oondudad  by  tlw  Poatal 
Sarvioa. 

In  accordance  with  section  5Q4  of  the 
Rehabilitation  Act,  no  qualified 
individual  with  a  disability  shall,  solely 


by  reason  of  his  or  her  disability,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under,  any  program  or 
activity  conducted  by  the  Postal  Service. 

f  255.4    AccesaOilllty  to  alectronic  and 
information  technology. 

(a)  In  accordance  with  section  508  of 
the  Rehabilitation  Act,  the  Postal 
Service  shall  ensure,  absent  an  undue 
biuden,  that  the  electronic  and 
information  technology  the  agency 
procures  allows: 

(1)  Individuals  with  disabilities  who 
are  Postal  Service  employees  or 
applicants  to  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  the  access  to  and  use  of  information 
and  data  by  Postal  Service  employees  or 
applicants  who  are  not  individuals  with 
disabilities;  and 

(2)  Individuals  with  disabilities  who 
are  members  of  the  public  seeking 
information  or  services  irom  the  Postal 
Service  to  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  the  access  to  and  use  of  information 
and  data  by  members  of  the  public  who 
are  not  individuals  with  disabilities. 

(b)  When  procurement  of  electronic 
and  information  technology  that  meets 
the  standards  published  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  would  pose 
an  undue  burden,  the  Postal  Service 
shall  provide  individuals  with 
disabilities  covered  by  paragraph  (a)  of 
this  section  with  the  information  and 
data  by  an  alternative  means  of  access 
that  allows  the  individuals  to  use  the 
information  and  data. 

i255J    EmptoymonL 

No  qualified  individual  with  a 
disability  shall,  on  the  basis  of 
disability,  be  subjected  to 
discrimination  in  employment  with  the 
Postal  Service.  The  definitions, 
requirements,  and  procedures  of  section 
501  of  the  Rehabilitation  Act  of  1973.  as 
established  by  the  Equal  Employment 
Opportimity  Commission  in  29  CFR  part 
1614  shall  apply  to  employment  within 
the  Postal  Service. 

%  255.6 '  Complaint  procaduraa. 

(a)  Applicability.  Except  as  provided 
in  paragraph  (b)(1)  of  this  section,  this 
section  applies  to  all  section  504 
allegations  of  discrimination  based 
upon  disability  in  the  programs  or 
activities  conducted  by  the  Postal 
Service.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  this  , 
section  applies  to  all  allegations  of 
section  508  violations. 

(b)  Employment  complaints. 

(1)  The  Postal  Service  shall  process 
complaints  of  employees  and  applicants 
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alleging  violations  of  section  504  with 
respect  to  employment  according  to  the  • 
procedines  established  by  the  Equal 
Employment  Opportunity  Commission 
in  29  CFR  part  1614  pursuant  to  section 
501  of  the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  791.  In  accordance 
with  29  CFR  part  1614,  the  Postal 
Service  has  established  procedures  for 
processing  complaints  of  alleged 
employment  discrimination,  based  upon 
disability,  in  the  agency's  Handbook 
EL-603,  Equal  Employment 
Opportunity  Complaint  Processing. 

(2)  The  agency  shall  process 
complaints  of  employees  and  applicants 
alleging  violations  of  section  508  and 
involving  employment  in  accordance 
with  the  section  508  procedures  which 
have  been  added  to  Handbook  EL-603. 
Section  508  complaints  shall  be 
processed  to  provide  the  remedies 
required  by  section  508  of  the 
Rehabilitation  Act. 

(c)  Complaints  by  members  of  the 
public.  Any  individual  with  a  disability 
who  believes  that  he  or  she  has  been 
subjected  to  discrimination  prohibited 
by  this  part  or  by  the  alleged  failiue  of 
the  agency  to  provide  access  to 
electronic  and  information  technology 
may  file  a  complaint  by  following  the 
procedures  described  in  this  section.  A 
complainant  shall  first  exhaust  informal 
administrative  procedures  before  filing  a 
formal  complaint. 

(1)  Informal  complaints  relating  to 
Postal  Service  programs  or  activities 
and  to  EIT. 

(i)  A  complainant  initiates  the 
informal  process  by  informing  the 
responsible  postal  manager  orally  or  in 
writing  of  the  alleged  discrimination  or 
inaccessibility  of  Postal  Service 
programs,  activities,  or  EIT.  Postal 
managers  or  employees  who  receive 
informal  complaints  that  they  lack  the 
authority  to  resolve  must  promptly  refer 
any  such  informal  complaint  to  the 
appropriate  postal  manager,  and  at  the 
same  time  must  notify  the  complainant 
of  the  name,  address,  and  telephone 
niunber  of  the  person  handling  the 
complaint. 

(iij  Resolution  of  the  informal 
complaint  and  time  limits.  Within  15 
days  of  receipt  of  the  informal 
complaint,  the  responsible  postal 
manager  must  send  the  complainant  a 
written  acknowledgement  of  the 
informal  complaint.  The  written 
acknowledgmt'Ot  will  include  the  date 
the  complaint  was  filed  and  a 
description  of  the  issue(s).  If  the  matter 
cannot  be  resolved  within  30  days  of  its 
receipt,  the  complainant  must  be  sent  a 
written  interim  report  which  explains 
the  status  of  the  informal  complaint  and 
the  proposed  resolution  of  the  matter. 


On  or  before  the  60th  day  from  the 
agency's  receipt  of  the  informal 
complaint,  the  appropriate  area/ 
functional  vice  president  within  the 
Postal  Service  shall  send  a  written 
decision  to  the  complainant  detailing 
the  final  disposition  of  the  informal 
complaint  and  the  reasons  for  that 
disposition.  The  decision  shall  contain 
the  notice  that  the  complainant  may 
challenge  an  informal  decision  which 
denies  relief  either  by  proceeding  in  any 
other  appropriate  forum  or  by  filing  a 
formal  complaint  with  the  Vice 
President  and  Consumer  Advocate.  The 
notice  will  give  the  address  of  the  Vice 
President  and  Consumer  Advocate.  The 
notice  shall  also  state  that  if  the 
complainant  chooses  to  file  a  formal 
complaint,  the  complainant  shall 
exhaust  the  formal  complaint 
procedures  before  filing  suit  in  any 
other  for\un. 

(iii)  Automatic  review.  The 
responsible  postal  manager's  proposed 
disposition  of  the  informal  complaint 
shall  be  submitted  to  the  appropriate 
district/program  manager  for  review. 
The  district/program  manager  shall 
forward  the  proposed  disposition  to  the 
area/ functional  vice  president  for 
review  and  issuance  of  the  written 
decision.  This  automatic  review  process 
shall  be  completed  such  that  the  written 
decision  of  the  area/functional  vice 
president  shall  be  sent  to  the 
complainant  no  later  than  the  60th  day 
from  the  agency's  receipt  of  the  informal 
complaint. 

(2)  Formal  complaints.  If  an  infomial 
complaint  filed  under  paragraph  (c)(1) 
of  this  section  denies  relief,  the 
complainant  may  seek  relief  in  any 
other  appropriate  fonun,  including  the 
right  to  file  a  formal  complaint  with  the 
Vice  President  and  Consumer  Advocate 
in  accordance  with  the  procedures  in 
paragraph  (c)(2)(i)  through  (iv)  of  this 
section.  If  the  complainant  files  a  formal 
complaint  with  the  Vice  President  and 
Consumer  Advocate,  the  complainant 
shall  exhaust  the  formal  complaint 
procedures  before  filing  suit  in  any 
other  forum. 

(i)  Where  to  file.  Formal  complaints 
relating  to  programs  or  activities 
conducted  by  Uie  Postal  Service  (» to 
access  of  Postal  Service  ETT  may  be  filed 
with  the  Vice  President  and  Consumer 
Advocate.  United  States  Postal  Service, 
475  L'Enfant  Plaza,  SW.,  Washington. 
DC  20260. 

(ii)  When  to  file.  A  formal  complaint 
shall  be  filed  within  30  days  of  the  date 
the  complainant  receives  Uie  decision  of 
the  area/functional  vice  president  to 
deny  relief.  For  purposes  of  determining 
when  a  fonnal  complaint  is  timely  filed 
under  this  paragraph  (c)(2)(ii).  a  fonnal 


complaint  mailed  to  the  agency  shall  be 
deemed  filed  on  the  date  it  is 
postmarked.  Any  other  formal 
complaint  shall  be  deemed  filed  on  the 
date  it  is  received  by  the  Vice  President 
and  Consiuner  Advocate. 

(iii)  Acceptance  of  the  formal 
complaint.  The  Vice  President  and 
Consiuner  Advocate  shall  accept  a 
timely  filed  formal  complaint  that  meets 
the  requirements  of  §  255.2(d).  if  filed 
after  fulfilling  the  informal  exhaustion 
procedures  of  paragraph  (c)(1)  of  this 
section,  and  over  which  the  agency  has 
jurisdiction.  The  Vice  President  and 
Consiuner  Advocate  shall  notify  the 
complainant  of  receipt  and  acceptance 
of  the  fonnal  complaint  within  15  days 
of  the  date  the  Vice  President  and 
Consumer  Advocate  received  the  formal 
complaint. 

(i  v)  Resolu  tion  of  the  formal 
complaint.  Within  180  days  of  receipt 
and  acceptance  of  a  formal  complaint 
over  which  the  agency  has  jiuisdiction. 
the  Vice  President  and  Consiuner 
Advocate  shall  notify  the  complainant 
of  the  results  of  the  investigation  of  the 
formal  complaint.  The  notice  shall  be  a 
written  decision  stating  whether  or  not 
relief  is  being  granted  and  the  reasons 
for  granting  or  denying  relief.  The  notice 
shall  state  that  it  is  the  final  decision  of 
the  Postal  Service  on  the  formal 
complaint. 

(d)  No  retaliation.  No  person  shall  be 
subject  to  retaliation  for  opposing  any 
practice  made  unlawful  by  the 
Rehabilitation  Act  of  1973,  as  amended. 
29  U.S.C.  791,  or  for  participating  in  any 
stage  of  administrative  or  judicial 
proceedings  under  the  statute. 

f2S5.7    Special  arrangements  for  postal 
aarvicas. 

Members  of  the  public  who  are  unable 
to  use  or  who  have  difficulty  using 
certain  postal  services  may  be  eligible 
under  postal  regulations  for  special 
arrangements.  Some  of  the  special 
arrangements  that  the  Postal  Service  has 
authorized  are  listed  in  this  section.  No 
'  one  is  required  to  use  any  special 
arrangement  offered  by  the  Postal 
Service,  but  an  individual's  refusal  to 
make  use  of  a  particular  special 
arrangement  does  not  require  the  Postal 
Service  to  offer  other  special 
arrangements  to  that  individual. 

(a)  The  Postal  Operations  Manual 
oBers  information  on  special 
arrangements  for  the  following  p>ostal 
services: 

(1)  Carrier  delivery  services  and 
prooams. 

(2)  Postal  retail  services  and 
programs. 

(i)  Stamps  by  Mail®  or  stamps  by 
phone. 
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(ii)  Retail  service  from  rural  carriers. 

(iii)  Self-service  postal  centers.  Self- 
service  postal  centers  contain  vending 
equipment  for  the  sale  of  stamps  and 
stamp  items,  and  contain  deposit  boxes 
for  parcels  and  letter  mail.  Many  centers 
are  accessible  to  individuab  in 
wheelchairs.  Information  regarding  the 
location  of  the  nearest  center  may  be 
obtained  btim  a  local  Post  Office. 

(b)  The  Domestic  Mail  Manual,  the 
Administrative  Support  Manual,  and 
the  International  Mail  Manual  contain 
information  regarding  postage-free 
mailing  for  mailings  that  qualify. 

(c)  Inquiries  ana  requests.  Members  of 
the  public  wishing  further  information 
about  special  arrangements  for 
particular  postal  services  may  contact 
their  local  postal  manager. 

(d)  Response  to  a  request  or  complaint 
regarding  a  special  arrangement  for 
postal  services.  A  local  postal  manager 
receiving  a  request  or  complaint  about 

a  special  arrangement  for  postal  services 
must  provide  any  arrangement  as 
required  by  postal  regulations.  If  no 
special  arrangements  are  required  by 
postal  regulations,  the  local  postal 
manager,  in  consultation  with  the 
district  manager  or  area  manager,  as 
needed,  may  provide  a  special 
arrangement  or  take  any  action  that  will 
accommodate  an  individual  with  a 
disability  as  required  by  section  504  of 
the  Rehabilitation  Act  of  1973  or  by  this 
part. 

S  255.8    Access  to  postal  facilities. 

(a)  Legal  requirements  and  policy.  (1) 
ABA  standards.  Where  the  design 
standards  of  the  Architectural  Barriers 
Act  (ABA)  of  1968,  42  U.S.C.  4151  et 
seq.,  do  not  apply,  the  Postal  Service 
may  perform  a  discretionary  retrofit  to 
a  focUity  in  accordance  with  this  part  to 
accommodate  individuals  with 
disabilities. 

(2)  Discretionary  modifications.  The 
Postal  Service  may  modify  facilities  not 
legally  required  to  conform  to  ABA 
standards  when  it  determines  that  doing 
so  would  be  consistent  with  efficient 
postal  operations.  In  determining 
whether  modifications  not  legally 
required  should  be  made,  due  regard  is 
to  be  given  to: 

(i)  'The  cost  of  the  discretionary 
modification; 

(ii)  The  number  of  individuals  to  be 
benefited  by  the  modification; 

(iii)  The  inconvenience,  if  any.  to  the 
general  public; 

(iv)  The  anticipated  useful  life  of  the 
modification  to  the  Postal  Service; 

(v)  Any  requirement  to  restore  a 
leased  premises  to  its  original  condition 
at  the  expiration  of  the  lease,  and  the 
cost  of  such  restoration; 


(vi)  The  historic  or  architectural 
significance  of  the  property  in 
accordance  with  the  National  Historic 
Preservation  Act  of  1966, 16  U.S.C.  470 
etseff.; 

(vii)  The  availability  of  other  options 
to  foster  service  accessibility;  and 

(viii)  Any  other  factor  that  is  relevant 
and  appropriate  to  the  decision. 

(b)  Inquiries  and  requests.  (1) 
Inquiries  concerning  access  to  postal 
facilities,  and  requests  for  discretionary 
alterations  of  postal  facilities  not 
covered  by  the  design  standards  of  the 
ABA,  may  be  made  to  the  local  postal 
mans^er  of  the  facility  involved. 

(2)  The  local  postal  manager's 
response  to  a  request  or  complaint 
regarding  an  alteration  to  a  facility  will 
be  made  after  consultation  with  the 
district  manager  or  the  area  manager.  If 
the  determination  is  made  that 
modification  to  meet  ABA  design 
standards  is  not  required,  a 
discretionary  alteration  may  be  made  on 
a  case-by-case  basis  in  accordance  with 
the  criteria  listed  in  paragraph  (a)(2)  of 
this  section.  If  a  discretionary  alteration 
is  not  made,  the  local  postal  manager 
should  determine  if  a  special 
arrangement  for  postal  services  under 
§  255.7  can  be  provided. 

§255.9    Other  postal  regulations;  authority 
of  postal  managers  and  employees. 

This  part  supplements  all  other  postal 
regulations.  Nothing  in  this  part  is 
intended  to  authorize  any  postal 
manager  or  employee  to  violate  or 
exceed  any  regulatory  limit,  or  to  confer 
any  budgetary  authority  on  any  postal 
official  or  ernployee  outside  normal 
budgetary  procedures. 

Stanley  F.  Mires. 

Chief  Counsel,  Legislat  ve. 

[PR  Doc.  02-30648  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NatkMial  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Dodcat  Ho.  001128334-2292-10;  LD. 
112702B] 

Taking  of  Marine  Mammals  incidental 
to  Commercial  Fishing  Operations; 
Atlantic  l.arge  Whale  Take  Reductkm 
Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Rule. 


SumiARV:  The  Assistant  Administrator 
for  Fisheries  (AA).  NOAA.  is 
withdrawing  the  temporary  restrictions 
aimounced  in  a  temporary  rule 
published  on  December  3,  2002  (67  FR 
71900).  The  purpose  of  this  rule  is  to 
withdraw  the  restrictions  and  request 
fishermen  to  voluntarily  remove  lobster 
trap/pot  and  anchored  gillnet  gear  in  an 
area  totaling  approximately  1,600  square 
nautical  miles  (nm^)  (2,965  km^),  east  of 
Portsmouth.  NH,  called  Jeffieys  Ledge, 
from  December  5  throu^  December  20, 
2002. 

DATES:  Efiective  December  5,  2002. 
ADDRESSES:  Copies  of  the  proposed  and 
final  Dynamic  Area  Management  rules. 
Enviroiunental  Assessment  (EA). 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
and  progress  reports  on  implementation 
of  the  ALWTRP  may  also  be  obtained  by 
writing  Diane  Borggaard,  NMFS/ 
Northeast  Region,  One  Blackburn  Drive, 
Gloucester,  MA  01930. 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
&t)m  the  ALWTRP  web  site  at  httpJI 
www.nero.nmfs.gov/whaletrp/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9145;  or  Patricia 
Lawson,  NMFS,  Office  of  Protected 
Resources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION:  The 
ALWTRP  was  developed  pursuant  to 
section  118  of  the  Marine  Mammal 
Protection  Act  (MMPA)  to  reduce  the 
incidental  mortality  and  serious  injtuy 
of  four  species  of  whales  (right  whales, 
fin.  humpback,  and  minke)  due  to 
incidental  interaction  with  conunercial 
fishing  activities.  The  ALWTRP, 
implemented  through  regulations 
codified  at  50  CFR  229.32.  relies  on  a 
combination  of  fishing  gear 
modffications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January  9,  2002,  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP's  Dynamic  Area  Management 
(DAM)  program  (67  FR  1133).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  temporarily  restrict  the  use  of 
lobster  trap  and  anchored  gillnet  fishing 
gear  in  areas  north  of  40°  N.  lat.  on  an 
expedited  basis  to  protect  right  whales. 
Under  the  DAM  pro-am,  NMFS  may: 
(1)  require  the  removal  of  all  lobster 
trap/pot  and  anchored  gillnet  fishing 
gear  for  a  15-day  period;  (2)  allow 
lobster  trap  and  anchored  gillnet  fishing 
within  a  DAM  zone  with  gear 
modifications  determined  by  NMFS  to 
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sufficiently  reduce  the  risk  of 
entanglement;  or  (3)  issue  an  alert  to 
fishermen  requesting  the  voluntary 
removal  of  all  lobster  trap/pot  and 
anchored  gillnet  gear  for  a  15-day 
period,  and  asking  fishermen  not  to  set 
any  additional  gear  in  the  DAM  zone 
during  the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area 
(75nmz  (139  km^))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  nm^  (1.85  km^).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  training  ot  experience,  to 
identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to,  NMFS 
staff,  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  survey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  would  be  a 
credible  right  whale  sighting. 

On  November  20,  2002.  NMFS  Aerial 
Survey  Team  reported  a  sighting  of  8 
right  whales  in  the  proximity  of  43°  00' 
N  lat.  and  70°08'  W  long.  This  position 
lies  east  of  Portsmouth,  NH,  in  an  area 
called  Jeffreys  Ledge. 

In  a  temporary  rule  published  on 
December  3.  2002  (67  FR  71900),  NMFS 
restricted  lobster  trap/ pot  and  gillnet 
gear  set  in  the  waters  boimded  by: 

43''19T^.  70°35'W  (NW  Comer) 

43°19'N.  69°40^ 

42''39'N.  69°40'W 

42''39T^.  70''35'W  (SW  Comer) 

Please  note  that  the  western  DAM 
boundary  (70°35'W)  from  43''11'N  due 
north  to  43=197*]  will  follow  the 
coastline. 

Due  to  rough  weather  conditions  in 
the  Gulf  of  Maine,  effected  fishers  are 
imable  to  remove  active  gear  as  required 
by  the  temporary  rule.  Therefore,  the 
AA  has  determined  that  the  temporary 


restrictions  should  be  withdrawn. 
However,  the  AA  requests  that 
fishermen  voluntarily  remove  their 
lobster  trap/pot  and  anchored  gillnet 
gear  in  the  area  described  above  if 
weather  conditions  allow  removal  of  the 
gear  through  December  20.  2002. 
Additionally,  fishermen  are  encouraged 
not  to  set  gear  in  the  DAM  area  diuing 
this  time  period. 

This  rule  will  be  announced  to  state 
officials,  fishermen,  Atlantic  Large 
Whale  Take  Reduction  Team  (ALWTRT) 
members,  and  other  interested  parties 
through  e-mail,  phone  contact,  NOAA 
website,  and  other  appropriate  media 
immediately  upon  filing  with  the 
Federal  Register. 

Classification 

This  action  falls  within  the  scope  of 
alternatives  and  impacts  analyzed  in  the 
Final  EA  prepared  for  the  ALWTRP's 
DAM  program.  Further  analysis  under 
the  National  Environmental  Policy  Act 
(NEPA)  is  not  required. 

Pursuant  to  5  U.S.C.  553(b)iB).  the  AA 
finds  that  good  cause  exists  to  waive 
notice  and  an  opportunity  to  conunent 
on  this  action  to  withdraw  the 
temporary  restrictions,  because 
providing  notice  and  an  opportujiity  to 
comment  on  this  action  would  be 
contrary  to  the  public  interest.  If  NMFS 
were  to  provide  notice  and  an 
opportimity  to  comment  on  this  action, 
the  temporary  gear  restrictions  would 
remain  effective,  and  fishermen  would 
risk  bodily  harm  in  trying  to  remove 
their  gear  due  to  the  severe  weather 
conditions  in  the  Northeast  region.  In 
addition,  it  would  be  imfair  to  subject 
fishermen  to  changes  in  gear 
requirements  when,  due  to  weather,  the 
affected  fishermen  have  been  unable  to 
implement  these  changes. 

The  AA  is  also  waiving  the  3(>-day 
delay  in  effective  date  imder  5  U.S.C. 
553(d)(1),  because  this  action  relieves  a 
restriction.  Thus,  NMFS  makes  this 
action  effective  beginning  December  5, 
2002.  NMFS  will  also  endeavor  to 
provide  notice  of  this  action  to 


fishermen  through  other  means  as  soon 
as  possible.  NMFS  determined  that  the 
regulations  establishing  the  DAM 
program  and  actions  such  as  this  one 
taken  pursuant  to  those  regulations  are 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  the  approved  coastal  management 
program  of  the  U.S.  Atlantic  coastal 
states.  This  determination  was 
submitted  for  review  by  the  responsible 
state  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Following  state  review  of  the 
regulations  creating  the  DAM  program, 
no  state  disagreed  with  NMFS' 
conclusion  that  the  DAM  program  is 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  the  approved  coastal  management 
program  for  that  state. 

The  DAM  program  under  which 
NMFS  is  taking  this  action  contains 
policies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001. 
the  Assistant  Secretary  for 
Intergovenunental  and  Legislative 
Affairs.  DOC.  provided  notice  of  the 
DAM  program  to  the  appropriate  elected 
officials  in  states  to  be  aiffected  by 
actions  taken  pursuant  to  the  DAM 
program.  Federalism  issues  raised  by 
state  officials  were  addressed  in  the 
final  rule  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  that 
final  mle  is  available  upon  request  (see 
ADDRESSES). 

This  nde  has  been  determined  to  be 
not  significant  under  Executive  Order 
12866. 

Authority:  16  U.S.C.  1361  et  seq.  and  50 
CFR  229.32(g)(3) 

Dated:  December  5.  2002. 
William  T.  Hogarth 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  02-31160  Filed  12-5-02;  3:09  pm] 
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Tuesday,  December  10.  2002 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-14-AD] 

BIN  2120-AA64 

AlrworttilnoM  Directives;  British 
Aerospacs  Model  HP.137  Jetstream 
Mk.1,  Jetstream  Series  200,  Jetstream 
Series  3101,  and  Jetstream  Model  3201 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EMDT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
reopening  of  the  comment  period. 

SUIMMARY:  This  dociiment  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  apply  to  all 
British  Aerospace  Model  HP.137 
Jetstream  Mk.l,  Jetstream  Series  200. 
Jetstream  Series  3101,  and  Jetstream 
Model  3201  airplanes.  The  earlier 
NPRM  would  have  required  you  to 
repetitively  inspect  the  horizontal  and 
vertical  stabilizer  attachment  fittings 
and  associated  hardware  for  corrosion 
and  wear  (damage)  and  repair  or  replace 
any  damaged  parts.  The  earlier  NPRM 
resiUted  from  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  manufacturer 
has  issued  new  service  information  that 
supersedes  the  service  information 
specified  in  the  NPRM  and  changes  the 
procedures  for  doing  the  proposed 
inspections.  These  procedures  impose 
an  additional  burden  over  that  proposed 
in  the  NPRM.  Therefore,  we  are 
reopening  the  comment  period  to  aUow 
the  public  the  chance  to  conunent  on 
these  additional  actions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  January  17,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 


2002-CE-14-AD,  901  Locust,  Room 
506,  Kansas  City,  Missoiui  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE~7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-14-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCntext. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  British 
Aerospace  Regional  Aircraft,  Prestwick 
International  Airport,  Ayrshire,  KA9 
2RW,  Scotland;  telephone:  (01292) 
672345;  facsimile:  (01292)  671625.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  nUe.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
niunber  and  submit  your  comments  to 
the  address  specified  imder  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
conunents  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
nde  in  the  Rules  Docket.  We  will  file  a 


report  in  the  Rules  Docket  that 
siunmarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My  . 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  yoMi  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-14- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recenUy  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  British  Aerospace  Model  HP.137 
Jetstream  Mk.l,  Jetstream  Series  200, 
Jetstream  Series  3101,  and  Jetstream 
Model  3201  airplanes.  The  CAA  reports 
that,  during  regular  scheduled 
maintenance,  an  operator  discovered 
fretting  corrosion  on  the  horizontal  and 
vertical  stabilizer  attachment  bolts  on  an 
in-service  Jetstream  Series  4100 
airplane.  The  Jetstream  Series  4100 
airplane  has  a  similar  structural  layout 
in  the  affected  area  to  those  affected  by 
this  proposed  action.  The  corrosion  is 
occurring  on  the  eye  bolt  shanks  and  the 
horizontal  and  vertical  stabilizer 
forward  and  rear  attachment  fitting  lugs 
on  the  contact  faces.  There  have  been  10 
reported  cases  of  corrosion  foimd  on 
Jetstream  Series  3101  and  Jetstream 
Model  3201  airplanes. 

What  Are  the  Consequences  If  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  detected  and 
corrected,  could  result  in  failure  of  the 
horizontal  and  vertical  stabilizer 
attachment  fittings.  Such  failiue  could 
lead  to  flutter  and  subsequent  structiual 
failure  of  the  empennage. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  British  Aerospace 
Model  HP.137  Jetstream  Mk.l.  Jetstream 
Series  200,  Jetstream  Series  3101,  and 
Jetstream  Model  3201  airplanes.  This 
proposal  was  published  in  the  Federal 
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Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  31.  2002  (67 
FR  49627).  The  NPRM  proposed  to 
require  you  to  repetitively  inspect  the 
forward  and  rear  horizontal  and  vertical 
stabilizer  attachment  fittings  and 
associated  hardware  for  corrosion  and 
wear  (damage),  and  replace  or  repair 
any  damaged  parts  found  diAing  any 
inspection. 

You  would  have  to  accomplish  the 
proposed  actions  in  accordance  with 
British  Aerospace  Jetstream  Mandatory 
Service  Bulletin  55-IA010941.  Original 
issue:  January  25,  2002. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Incorporate  I4ew 
Service  Information 

What  Is  the  Commenter's  Concern? 

The  manufacturer  suggests  that  we 
incorporate  new  service  information 
that  changes  the  procedures  for  doing 
the  proposed  inspections  of  the 
horizontal  and  vertical  stabilizers  for 
corrosion.  The  manufactiire  states  that 
the  inspection  procedures  in  British 
Aerospace  Jetstream  Mandatory  Service 
Bulletin  55-JA010941,  Original  Issue: 
January  25,  2002.  do  not  ensure  the 
detection  of  all  possible  fretting 
corrosion.  Removal  of  the  horizontal 
stabilizer  when  inspecting  for  fretting 
corrosion  is  now  required  in  accordance 
with  British  Aerospace  Jetstream 
Mandatory  Service  Bulletin  55- 
IA020543^  Original  Issue:  October  24. 
2002,  which  supersedes  British 
Aerospace  Jetstream  Mandatory  Service 
Bulletin  55-IA010941.  Original  Issue: 
January  25.  2002. 

What  Is  FAA  s  Response  to  the  Concern? 

We  concur  and  will  change  the 
proposed  AD  action  accordingly.  Any 
owner/operator  of  the  affected  airplanes 
will  have  to  accomplish  the 
requirements  of  this  proposed  AD  in 
accordance  with  the  new  manufactiirer's 
service  bulletin.  Credit  will  not  be  given 
for  accomplishing  the  proposed  actions 
in  accordance  with  British  Aerospace 
Jetstream  Mandatory  Service  Bulletin 
55-JA010941,  Original  Issue:  January 
25,  2002. 


Comment  Issue  No.  2:  Receive 
Compliance  Credit  for  Using  Current 
BA£  Corrosion  Preventative  and 
Control  Program  (PCPC)  Maintenance 
Task  Number  55-10-OllCl  When 
Doing  the  Inspections 

What  Is  the  Commenter's  Concern? 

The  conunenter  states  that  operators 
who  utilize  the  current  FAA-BAE 
approved  Corrosion  Preventative  and 
Control  Program  (CPCP)  Maintenance 
Task  Number  55-10-01  iCl  and  Zonal 
Task  Card  55-10-11  are  already 
accomplishing  the  inspections  required 
in  the  proposed  AD  and  should  receive 
credit  for  compliance  using  these 
procedures  instead  of  the 
manufacturer's  service  bulletin.  The 
conunenter  also  states  that  language 
should  be  incorporated  into  the 
proposed  AD  giving  owners/operators 
credit  for  using  CPCP  Task  55-10-  . 
OllCl. 

What  Is  FAA's  Response  to  the  Concern? 

We  do  not  conciu'.  As  earlier 
discussed,  we  are  incorporating  new 
service  information  into  this  proposed 
AD  that  requires  removal  of  the 
horizontal  stabilizer -when  doing  the 
proposed  insf)ection.  We  have 
confirmed  with  the  manufactvuer  that 
CPCP  Maintenance  Task  Number  55- 
10-01 ICI  and  Zonal  Task  Card  55-10- 
1 1  do  not  require  removal  of  the 
horizontal  stabilizer  when  doing  the 
inspection. 

Therefore,  we  cannot  give  credit  for 
accomplishing  the  inspection  using 
CPCP  Maintenance  Task  Number  55- 
10-OllCl  and  2^nal  Task  Card  55-10- 
11  as  an  alternative  method  of 
compliance. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Conunent  Issue  No.  3:  Change  the 
Compliance  Time 

What  Is  the  Commenter's  Concern? 

The  manufacturer  states  that  because 
the  change  to  the  inspection  procedures 
imposes  an  additional  burden  over  that 
proposed  in  the  NPRM,  more  time 
should  be  allowed  to  accomplish  the 
requirements  in  the  proposed  AD  (as 
allowed  in  the  new  service  information). 

What  Is  FAA's  Response  to  the  Concern? 

We  concur  and  will  change  the 
proposed  AD  action  accordingly. 


The  FAA's  Determination 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  British  Aerospace  Model 
HP.  137  Jetstream  Mk.l.  Jetstream 
Series  200,  Jetstream  Series  3101,  and 
Jetstream  Model  3201  airplanes  of  the 
same  type  design  that  are  on  the  U.S. 
registry; 

— The  NPRM  should  be  changed  to 
incorporate  the  new  service 
information;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

The  Supplemental  NPRM 

How  Will  the  Changes  to  the  NPRM 
Impact  the  Public? 

Proposing  that  the  NPRM  incorporate 
the  new  service  information  that 
changes  the  procedures  for  doing  the 
proposed  inspections  goes  beyond  the 
scope  of  what  was  already  proposed. 
Therefore,  we  are  issuing  a 
supplemental  NPRM  and  reopening  the 
conunent  period  to  allow  the  public 
additional  time  to  comment  on  the 
proposed  AD. 

What  Are  the  Provisions  of  the 
Supplemental  NPRM? 


The  proposed  AD  would  require  you 

to: 

— Repetitively  inspect  the  forward  and 
rear  horizontal  and  vertical  stabilizer 
attachment  fittings  and  associated 
hardware  for  corrosion  and  wear 
(damage);  and 

— Replace  or  repair  any  damaged  parts 
found  during  any  inspection. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  250  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S.  operators 

120  worfctKXjrs  X  S60  =  S7  200    

Ho  parts  mquired  to  pertorm  the  inspec- 
tion. 

$7,200 

[$7,200  X  250  =  $1 .800.000. 

J   I»..l 
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The  FAA  has  no  method  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  would 
inciu  over-the  life  of  each  of  the  affected 
airplanes  so  the  cost  impact  is  based  on 
the  initial  inspection. 

The  FAA  has  no  method  of 
determining  the  number  of  repairs  each 
owner/operator  would  inciu*  over  the 
life  of  each  of  the  affected  airplanes 
based  on  the  results  of  the  proposed 
inspections.  We  have  no  way  of 
determining  the  number  of  airplanes 
that  may  need  such  repair.  The  extent 
of  damage  would  vary  on  each  airplane. 

Compliance  Time  of  This  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  "upon  acciunulating  8  calendar 
years  on  the  airframe  or  within  the  next 
12  months  after  the  effective  date  of  this 
AD.  whichever  occurs  later." 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-In-Service  (TIS)? 

• 

The  imsafe  condition  specified  by  this 
proposed  AD  is  caused  by  corrosion. 
Corrosion  can  occiir  regardless  of 
whether  the  aircraft  is  in  operation  or  is 
in  storage.  Therefore,  to  assiue  that  the 
imsafe  condition  specified  in  this 
proposed  AD  does  not  go  undetected  for 
a  long  period  of  time,  the  compliance  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS).  This  will 
allow  the  owners/operators  to  work  the 
proposed  inspection  into  regularly 
scheduled  maintenance.  | 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  h^ve  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.13    [AmeiKtod] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

British  Aerospace:  Docket  No.  2002-CE-14- 

AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  HP.137  Jetstream 
Mk.l,  Jetstream  Series  200,  Jetstream  Series 
3101,  and  Jetstream  Model  3201  airplanes,  all 
serial  numbers,  that  are  certificated  in  smy 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  VWiaf  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  corrosion  and/or  wear 
on  the  horizontal  and  vertical  stabilizer 
attachment  fittings  and  associated  hardware, 
which  could  result  in  failure  of  the 
attachment  fittings.  Such  failure  could  lead 
to  flutter  and  subsequent  structural  failure  of 
the  empennage. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(1)  Visually  inspect  tt>e  forward  and  rear  hori- 
zontal stabilizer  attachment  botts  and  associ- 
ated hardward  for  corrosion  (i.e.,  pitting  or  a 
change  of  color  in  the  surface)  and  wear 
(damage). 

Initially  inspect  upon  accumulating  8  years  on 
ttie  airframe  or  within  ttie  next  12  calendar 
months  after  the  effective  date  of  this  AD, 

thereafter  at  intenols  not  to  exceed  8  years. 

In  accordance  with  British  Aerospace  Jet- 
stream Mandatory  Service  Bulletin  55- 
JA020543,  Original  Issue:  October  24, 
2002. 

(2)  If  corrosion  or  wear  is  found  during  any  ir>- 
spection  required  in  paragraph  (d)(1)  of  ttiis 
AD,  replace  or  repair  any  damaged  part  in 
accordance  with  the  procedures  specified  in 
the  manufacturer's  service  bulletin. 

Prior  to  further  flight  after  the  inspection  in 
which  tt>e  damage  was  fourxl. 

In  accordance  with  British  Aerospace  Jet- 
stream Mandatory  Service  Bulletin  55- 
JA020543.  Original  Issue:  October  24, 
2002. 

(3)  Visually  inspect  the  forward  and  rear  hori- 
zontal and  vertical  stabilizer  attachment  fit- 
tings and  ttie  forward  eye  bolts  of  the  vertical 
stabilizer  for  cooosion  or  damage  at  the  lug 
faces. 

initially  inspect  upon  accumulating  8  years  on 
tfte  airframe  or  within  tt>e  next  12  calendar 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later.  Repetitively  inspect 
tf>ereafter  at  intervals  not  to  exceed  8  years. 

in  accordance  with  British  Aerospace  Jet- 
stream Mandatory  Service  Bulletin  55- 
JA020543.  Original  Issue:  October  24, 
2002. 
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Actions 


(4)  If  corrosioo  Of  damage  is  found  during  any 
inspection  required  in  paragraph  (d)(3)  ol  this 
AD:  (i)  replace  or  repair  any  damaged  part  in 
accordance  with  the  procedures  specified  in 
ttie  manufacturer's  service  bulletin;  or  (ii)  if 
damage  exceeds  the  limits  defined  in  the 
manufacturer's  service  bulletin,  obtain  a  re- 
pair scfieme  from  tfie  manufacturer  through 
the  FAA  at  the  address  specified  in  para- 
graph (f)  of  this  AO:  and  (iii)  incorporate  this 
repair  sdieme. 


Compliance 


Prior  to  furttwr  flight  after  the  inspection  in 
wtiich  the  damage  was  fourxl. 


Note  1:  Although  not  required  by  this  AD. 
FAA  highly  recommends  you  accomplish 
Highly  Recommended  Corrosion  Prevention 
Tasks  in  British  Aerospace  Jetstream  Ser\ice 
Bulletin  55-IA020544.  Original  Issue: 
October  24.  2002.  upon  accomplishing  the 
initial  inspection  of  this  AD  and  during 
repetitive  inspections  if  damage  is  found. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Standards  Office. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph. 
Aerospace  Engineer.  FAA.  Small  Airplane 
Directorate,  901  Locust.  Room  301.  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059:  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  toffy  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  l^t  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
British  Aerospace  Regional  Aircraft. 
Prestwick  International  Airport,  Ayrshire. 
KA9  2RW.  Scotland;  telephone:  (01292) 
672345;  facsimile:  (01292)  671625.  You  may 
view  these  documents  at  FAA,  Central 
Region.  Office  of  the  Regional  Counsel.  901 


Procedures 


Repair  in  accordance  with  the  repair  schente 
obtained  from  British  Aerospace  Regional 
Aircraft,  Prestwick  International  Airport,  Ayr- 
shire. KA92RW,  Scotland.  Obtain  this  repair 
schente  through  the  FAA  at  the  address 
specified  in  paragraph  (f)  d  this  AD. , 


Locust.  Room  506.  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  Aerospace  Jetstream  Mandatory 
Service  Bulletin  55-JA020543,  Original  Issue: 
October  24.  2002.  This  service  bulletin  is 
classified  as  mandatory  by  the  United 
Kingdom  Civil  Aviation  Authority  (CAA). 

Issued  in  Kansas  City,  Missouri,  on 
December  2,  2002. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
|FR  Doc.  02-31129  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fedsral  Aviation  Administration 

14  CFR  Part  39 

[Dock^  No.  2002-NI*-218-AD] 

RIN  2120-AA64 

Airwortttiness  Directivas;  Domiar 
Model  328-100  and  -300  Sarlaa 
Alrplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  and 
-300  series  airplanes.  This  proposal 
would  require  replacement  of  certain 
flight  data  recorder  (FDR)  and  cockpit 
voice  recorder  (CVR)  impact  switches 
with  certain  new  impact  switches.  This 
action  is  necessary  to  prevent  the  loss  of 
data  recorded  on  the  FDR  and  CVR. 
which,  in  the  event  of  an  accident, 
could  result  in  the  inability  to  retrieve 
data  from  the  FDR  and  CVR  during  the 
accident  investigation.  This  loss  of  data 
could  hinder  the  identification  of  the 
unsafe  condition  which  caused  the 
accident,  and  prevent  the  FAA  from 
developing  and  mandating  actions  to 


prevent  additional  accidents  caused  by 
that  same  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  9.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM-  ' 
218-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted. 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-218-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
FAIRCHILD  DORNIER.  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

CommentB  Invited 

Interested  [)ersons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


IKaOA 


VnA^w^^l  B-oi«tBr/Vol.  67.  No.  237 /Tuesday.  December  10.  2002 / Proposed  Rules 


Federal  Register /Vol.  67.  No.  237 /Tuesday,  December  10,  2002/ Proposed  Rules  75823 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-218-AD." 
The  postcard  will  be  date  stamped  and 
retxuned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-218-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfohrt-Bimdesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  and  -300  series 
airplanes.  The  LBA  advises  that  it 
received  a  report  indicating  that  3g- 
impact  switches  were  found  to  be 
installed  in  the  flight  data  recorder 
(FDR)  and  cockpit  voice  recorder  (CVR). 
The  3g-impact  switches  could  tiun  off 
the  FDR  and  CVR  once  the  loads  on  the 
airplane  reached  3g,  and.  thus,  there 
would  be  no  means  of  recording  data 
when  the  loads  exceeded  3g.  An 
airplane  acceleration  of  4.25g  could  trip 
the  switches  and  turn  off  the  FDR  and 
CVR.  In  the  event  of  an  accident,  after 
experiencing  4.25g.  the  FDR  and  CVR 
could  be  turned  off  and  data  would  not 
be  recorded.  Replacement  of  the  3g- 


impact  switches  with  new,  6g-impact 
switches  is  necessary  to  prevent  the  loss 
of  data  recorded  on  the  FDR  and  CVR. 
which  coidd  result  in  the  inability  to 
retrieve  data  from  the  FDR  and  CVR  in 
the  event  of  an  accident.  This  loss  of 
data  could  hinder  the  identification  of 
the  imsafe  condition  which  caused  the 
accident,  and  prevent  the  FAA  from 
developinjg  and  mandating  actions  to 
prevent  additional  accidents  caused  by 
that  same  imsafe  condition. 

FAA's  Determination  of  Unsafe 
Condition 

This  action  is  necessary  to  prevent  the 
loss  of  data  recorded  on  the  FDR  and 
CVR.  The  loss  of  data  does  not  directiy 
affect  the  safety  of  the  airplane. 
However,  shoiild  an  airplane  with  a  3g- 
impact  switch  have  an  imsafe  condition 
wldch  results  in  an  accident,  the  data 
retrieved  from  the  FDR  and  CVR  would 
be  incomplete.  This  lack  of  reliable  data 
could  hinder  identification  of  the  unsafe 
condition  which  caused  the  accident, 
and  prevent  the  FAA  from  developing 
and  mandating  actions  to  prevent 
additional  accidents  caused  by  that 
same  unsafe  condition.  Therefore,  the 
FAA  has  determined  that  the  proposed 
action  is  necessary. 

It  should  be  noted  that  the  purpose  of 
this  action  is  not  to  enhcuice  the  safety 
of  the  Domier  Model  328-100  and  -300 
series  airplanes,  but  rather  to  restore  the 
level  of  safety  provided  by  the  originally 
approved  FDR  and  CVR.  Therefore,  this 
AD  is  the  appropriate  regulatory  vehicle 
to  achieve  this  purpose. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletins 
SB-328-31-390  (for  Model  328-100 
series  airplanes);  and  SB-328J-31-118 
(for  Model  328-300  series  airplanes); 
both  dated  September  6,  2001.  These 
service  bulletins  describe  procedures  for 
replacement  of  3g-impact  switches  with 
new.  6g-impact  switches  for  the  FDR 
and  the  CVR.  The  LBA  classified  these 
service  bulletins  as  mandatory  and 
issued  German  airworthiness  directives 
2002-238  and  2002-239.  both  dated 
August  22.  2002.  in  order  to  assiue  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Germany  and  are  ty{>e 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 


kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Esqylanation  of  Requimnents  of 
Proposed  Rule 

Since  the  loss  of  data  recorded  on  the 
FDR  and  CVR  may  hinder  the 
identification  of  an  luisafe  condition 
that  is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  53  Model 
328-100  series  airplanes  and  48  Model 
328-300  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,346  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $142,006.  or  $1,406  per 
airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would . 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Inqiact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
ujider  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

f  39.13    [AmMKtodl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Domier  Luftfahrl  GmbH:  Docket  2002-^4M- 
218- AD. 
Applicability:  Airplanes  listed  in  the 
following  lable  of  this  AD,  certificated  in  any 
category: 

Table— Applicabiuty 


Model 


Serial  No. 


328-100  series  air- 
plarws. 

328-300  series  air- 
planes. 


3005  ttirough  3119  Inciu- 
sive 

3105  through  3223  inclu- 
sive 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  the  loss  of  data  recorded  on  the 
flight  data  recorder  (FDR)  and  cockpit  voice 
recorder  (CVR),  which,  in  the  event  of 
accident,  could  result  in  the  inability  to 
retrieve  data  ftt>m  the  FDR  and  CVR  during 
the  accident  investigation,  and  hinder  the 
identification  of  the  unsafe  condition  which 
caused  the  accident,  accomplish  the 
following: 

Switch  Replacement 

(a)  For  Model  328-100  series  airplanes: 
Within  12  months  after  the  effective  date  of 
this  AD.  replace  the  FDR  and  cockpit  voice 
recordw  CVR  3g-impact  switches,  with  new, 
6g-impacl  switches,  per  the  Accomplishment 
Instructions  of  Domier  Service  Bulletin  SB- 
328-31-390,  dated  September  6.  2001. 

(b)  For  Model  328-300  series  airplanes: 
Within  12  months  after  the  effective  date  of 
this  AD.  replace  the  FDR  and  CVR  3g-impact 
switches,  with  new,  6g-impact  switches,  per 
the  Accomplishment  Instructions  of  Domier 
Service  Bulletin  SB-328I-31-118.  dated 
Septembers.  2001. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Intemational  Branch,  ANM-116.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Intemational  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Intemational  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permite  may  l>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002-238 
and  2002-239.  both  dated  August  22.  2002. 

Issued  in  Renton.  Washington,  on 
December  4.  2002. 
Vi  L.  Upski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  02-31135  Filed  12-9-02;  8:45  am) 

■UJNQ  CODE  4»10-1»-r 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-374-AD] 

RIN2120-AA64 

Alrworthinass  Diractives;  Booing 
Modal  737-600, 737-700, 737-800, 
7S7-200,  and  757-300  Sariaa  Airplanas 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-600,  737- 
700.  737-800,  757-200,  and  757-300 
series  airplanes.  This  proposal  wotild 
require  replacing  existing  video 
distribution  unit  (VDU)  connectors  with 
new,  improved  connectors  or  new  wire 
assemblies  (jumpers),  and  performing 
related  actions,  as  applicable.  This 
action  is  necessary  to  prevent  a.  short 
circuit  in  a  VDU  connector  and 
consequent  arcing  and  damage  to  wiring 
within  the  connector,  which  coidd 
result  in  damage  to  adjacent  systems  or 
structuire  and  possible  smoke  or  fire  in 
the  airplane  cabin.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  hy 
January  24.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
374-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-374-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Litemet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 


Federal  RegisteryVol.  67,  No.  237 /Tuesday,  December  10.  2002 / Proposed  Rules 75825 


Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Binh  V.  Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2890;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues.     ^ 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-374-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-374-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  reports 
indicating  that  burned  contacts  have 
been  found  on  certain  video  distribution 
imit  (VDU)  connectors  installed  on 
certain  Boeing  Model  737-700  and  737- 
800  series  airplanes.  In  several  cases, 
the  mating  connector  on  the  VDU  was 
damaged  and,  in  one  case,  an  insulation 
blanket  near  the  connector  was 
damaged.  Investigation  revealed  that  the 
burned  contacts  were  caused  by  the 
presence  of  moisture  and  wire  chafing 
in  the  backshell  boot  of  the  VDU 
coimector.  Moistiire  or  chafed  wiring 
may  result  in  a  short  circuit  that  may 
cause  internal  arcing  and  damage  to 
wiring  within  the  connector.  This 
condition,  if  not  corrected,  coidd  result 
in  damage  to  adjacent  systems  or 
structure,  and  possible  smoke  or  fire  in 
the  airplane  cabin. 

The  same  tjrpe  of  VDU  connectors  is 
also  installed  on  Boeing  Model  737-600, 
757-200,  and  757-300  series  airplanes. 
While  the  FAA  has  not  received  any 
reports  of  burned  contacts  on  these 
airplane  models,  the  VDU  connectors 
may  be  subject  to  the  same  imsafe 
condition  as  those  on  Boeing  Model 
737-700  and  -800  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Service  Bulletin  737-23A1169, 
Revision  2,  dated  June  21,  2001.  Part  2 
of  this  service  bulletin  describes 
procedures  for  replacing  existing  VDU 
cormectors  with  new,  improved 
connectors  having  better  moisture 
resistance  and  longer  wires,  and  adding 
a  drip  loop  to  the  wiring  at  the  new 
VDU  connectors. 

We  also  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
23A0060.  Revision  1,  dated  January  11, 
2001;  and  Boeing  Alert  Service  Bulletin 
757-23A0061,  Revision  1,  dated  January 
11,  2001.  Part  2  of  these  service 
bulletins  describes  procedures  for 
replacing  existing  VDU  connectors  with 
new,  improved  cormectors  having  better 
moisture  resistance,  or — if  a  drip  loop 
do^  not  exist — with  new  wire 
assemblies  (jumpers). 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously  is  intended  to 
adequately  address  the  identified  imsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Di£Eerences  Between  Service  BuUetins 
and  Proposed  AD 

Part  1  of  the  Accomplishment 
Instructions  of  the  referenced  service  . 
bulletins  describes  various  interim 
actions  intended  to  detect  or  prevent 
conditions  that  may  lead  to  a  short 
circuit,  until  the  VDU  connectors  are 
replaced  with  new.  improved  VDU 
connectors  or  wire  assemblies,  as 
applicable.  However,  this  proposed  AD 
would  not  require  the  interim  actions  in 
part  1  of  the  service  bulletins,  but  only 
the  replacement  of  the  VDU  connectors 
with  new.  improved  connectors  or  new 
wire  assemblies,  as  applicable,  as 
described  in  part  2  of  (he  service 
bulletins.  Mandating  the  replacement  is 
based  on  our  determination  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  modifications  or 
design  changes  to  remove  the  source  of 
the  problem,  rather  than  by  inspections 
or  other  interim  actions.  Inspections  and 
interim  actions  may  not  provide  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  himian  factors  associated  with 
inspections,  has  led  us  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  proposed 
replacement  requirement  is  consistent 
with  these  conditions. 

The  service  bulletins  recommend  that 
the  part  2  replacement  be  done  as  soon 
as  manpower,  materials,  and  facilities 
are  available.  We  find  that  such  a 
compliance  time  would  not  ensure  that 
the  identified  imsafe  condition  is 
addressed  in  a  timely  maimer.  In 
developing  an  appropriate  compliance 
time  for  this  proposed  AD,  we 
considered  not  only  the  manufacturer's 
recommendation,  but  also  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition.  In  light  of 
these  factors,  we  find  a  compliance  time 
of  18  months  for  completing  the 
proposed  actions  would  be  warranted, 
in  that  it  represents  an  appropriate 
interval  of  time  allowable  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  280 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
28  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
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proposed  connector  replacement,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
between  $334  and  $13,944  per  airplane. 
Based  on  these  figiires,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  between  $1,294  and 
$14,904  per  airplane. 

The  cost  impact  Rgaie  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figvues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regtilation  (1) 
b  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  otSahiettB  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-374-AD. 

Applicability:  Model  737-600.  -700.  and 
"800  series  airplanes,  as  listed  in  Boeing 
Service  Bulletin  737-23A1169.  Revision  2. 
dated  June  21,  2001:  Model  757-200  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  757-23 A0060.  Revision  1,  dated 
January  11.  2001;  and  Model  757-300  series 
airplanes  as  listed  in  Boeing  Aleri  Service 
Bulletin  757-23 A0061,  Revision  1.  dated 
January  11.  2001:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  in  a  video 
distribution  unit  (VDU)  connector  and 
consequent  arcing  and  damage  to  wiring 
within  the  connector,  which  could  result  in 
damage  to  adjacent  systems  or  structure  and 
possible  smoke  or  fire  in  the  airplane  cabin, 
accomplish  the  following: 

Model  737-600,  -700,  and  -«00  Series 
Airplanes:  Inspections  and  Follow-on 
Actions 

(a)  For  Model  737-600.  -700.  and  -800 
series  airplanes:  Within  18  months  after  the 
effective  date  of  this  AD.  replace  existing 
VDU  connectors  with  new.  improved 
connectors,  and  install  a  drip  loop  in  the 
wiring  at  the  new  VDU  connectors,  per  part 
2  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  737-23 Al  169. 
Revision  2.  dated  June  21.  2001. 


Model  757-200  and  -300  Series  Airpl 
Inspections  and  Follow-on  Actions 

(b)  For  Model  757-200  and  -300  series 
airplanes:  Within  18  months  after  the 


effective  date  of  this  AD.  replace  existing 
VDU  connectors  with  new,  improved 
connectors,  or  with  new  wire  assemblies 
(jumpers),  as  applicable,  per  part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  757-23A0060.  Revision  1. 
dated  January  11.  2001  (for  Model  757-200 
series  airplanes);  or  Boeing  Alert  Service 
Bulletin  757-23A0061,  Revision  1.  dated 
January  11.  2001  (for  Model  757-300  series 
airplanes);  as  applicable. 

Part  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  VDU  connector,  part 
number  CAMAllWlP,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on     ^ 
£)ecember  4,  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-31134  Filed  12-9-02;  8:45  am] 

BILUNG  CODE  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AviatkNi  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13818;  Airspace 
Docket  No.  02-AQL-19] 

Proposed  Modification  of  Class  E 
Airspace;  Muskegon,  Ml 

AGENCY:  Federal  Aviation 

Administration  (FAA).  IX)T. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Muskegon, 
MI.  Standard  Instrument  Approach 
Procedures  (SLAPS)  have  been 
developed  for  Muskegon  County 
Airport,  Muskegon,  MI.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
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woidd  increase  the  area  of  the  existing 
controlled  airspace  for  Muskegon 
County  Airport. 

DATES:  Comments  must  be  received  on 
or  before  January  22,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  Nxunber  FAA-2002-13818/ 
Airspace  Docket  No.  02-AGL-19.  at  the 
begiiming  of  your  comments.  You  may 
also  submit  comments  on  the.  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Bmlding  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Divisica,  Federal  Aviation  ' 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  docimient  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
13818/ Airspace  Docket  No.  AGL-02- 
19."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commmter.  All  commiuiications 
received  on  or  before  the  specified 


closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  dociunents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Doounent's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  ropy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Commiuiications  must 
identify  both  docket  niunbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking.  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Muskegon,  MI,  for 
Muskegon  Coimty  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  siuface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9K  dated 
August  30.  2002.  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  docimient  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  ftwiuent  and 
routine  amendments  are  aecessary  to 


keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120.  E.O.  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740Q.9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  MI  E5    Muskegon,  MI  [ReWsed] 

Muskegon  County  Airport.  MI 

(Lat.43°10'10'  N..  long.86°14'18"  W.) 
Grand  Haven  Memorial  Airpark,  MI 

(Ut.43°02'02'  N..  long.86"'ll'53''  W.) 
Muskegon  VORTAC.  MI 
(Lat.43°10'10' N..  long.86°02'22"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile     ^ 
radius  of  Muskegon  County  Airport  and 
within  2.6  miles  each  side  of  the  ILS  localizer 
southeast  course  extending  from  the  6.8-mile 
radius  to  10.8  miles  southeast  of  the  airport, 
and  within  2.4  miles  each  side  of  the 
localizer  northwest  course  extending  from 
the  6.8-mile  radius  to  12.1  miles  northwest 
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of  the  airport,  and  within  2.8  miles  each  side 
of  the  Muskegon  VORTAC  266°  radial 
extending  from  the  6.8-mile  radius  to  12.7 
miles  west  of  the  airport,  and  within  1.3 
miles  each  side  of  the  Muskegon  VORTAC 
271°  radial  extending  from  the  VORTAC  to 
the  6.8-mile  radius  of  the  airport  and  within 
a  6.3-mile  radius  of  the  Grand  Haven 
Memorial  Airpark. 
•         •         •         *         * 

Issued  in  Des  Plaines.  Illinois  on  November 
13.  2002. 

Richard  K.  Petersen, 

Assistant  Manager,  Air  Traffic  Division,  Great 
Lakes  Region. 
[FR  Doc.  02-29898  Filed  12-9-02;  8:45  ami 

■LUNQ  COOC  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

25  CFR  Chaptar  I,  Subchapter  E 

Negotiated  Rulemaldng.  No  CttiM  Left 
Beliind  Act  of  2001,  Public  Law  107- 
110 

agency:  Btireau  of  Indian  Affairs, 
Interior. 

action:  Notice  of  intent  to  form  a 
negotiated  rulemaking  committee; 
request  for  nominations  for  tribal 
representatives  for  No  Child  Left  Behind 
Negotiated  Rulemaking  Committee 
membership. 

summary:  The  Secretary  of  the  Interior 
is  announcing  the  Department's  intent 
to  form  a  Negotiated  Rulemaking 
Committee  to  develop  recommendations 
for  proposed  regulations  under  the  No 
Child  Left  Behind  Act  of  2001.  The 
Secretary  will  select  tribal 
representatives  for  the  committee  from 
among  individuals  nominated  by  the 
representatives  of  the  tribal  (contract 
and  grant  schools)  and  tribally  operated 
schools  pursuant  to  this  notice.  As 
required  by  the  No  Child  Left  Behind 
Act,  tribal  committee  representatives 
selected  will,  to  the  maximum  extent 
possible,  proportionately  reflect 
students  from  tribes  served  by  the 
Biueau  of  Indian  Affairs-funded  school 
system.  In  addition,  the  Secretary  will 
consider  geographical  location,  size,  and 
type  of  school  and  facility  and  interests 
of  parents,  teachers,  administrators,  and 
school  board  members  in  selecting  tribal 
committee  representatives. 
DATES:  Nominations  for  tribal  committee 
membership  and  comments  on  the 
establishment  of  this  Conunittee, 
including  additional  interests  other  than 
those  identified  in  this  notice,  must  be 
postmarked  or  faxed  by  January  9.  2003. 


ADDRESSES:  Send  nominations  and 
comments  to  No  Child  Left  Behind 
Negotiated  Rulemaking  Committee 
Nominations,  c/o  Starr  Penland,  Office 
of  Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  U.S.  Department  of  the 
Interior,  MS  3512-MIB,  1849  C  Street, 
NW.,  Washington,  DC  20240,  or  FAX  to 
Starr  Penland  at  202-273-0030. 

Nominations  and  comments  received 
will  be  available  for  inspection  at  the 
address  listed  above  from  7:45  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Freels,  Designated  Federal 
Official,  No  Child  Left  Behind 
Negotiated  Rulemaking,  U.S. 
Department  of  the  Interior,  Office  of  the 
Regional  Solicitor,  Southwest  Region, 
505  Marquette  Avenue,  NW., 
Albuquerque,  New  Mexico,  87102, 
telephone  505-248-5605,  FAX  505- 
248-5623. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  purpose  of  the  No  Child  Left 
Behind  Negotiated  Rulemaking 
Committee  is  to  serve  as  an  advisory 
committee  under  the  Federal  Advisory 
Committee  Act  (FACA)  and  the 
Negotiated  Rulemaking  Act  (NRA)  to 
provide  recommendations  to  the 
Secretary  of  the  Interior  for  proposed 
regulations  under  Public  Law  107-110 
for  which  Congress  has  authorized 
rulemaking.  (Sections  1116(g),  1124, 
1127,  sections  1130,  1136,  and  1043.) 
The  objectives  of  the  committee  are  to 
represent  the  interests  that  will  be 
significanUy  affected  by  the  final 
regulations,  to  negotiate  in  good  faith, 
and  to  reach  consensus,  where  possible, 
on  recommendations  to  the  Secretary  for 
the  proposed  regulations. 

In  order  to  proceed  with  negotiated 
rulemaking,  the  NRA  requires  that  the 
Secretary  make  certain  findings  when 
establishing  a  negotiated  rulemaking 
committee.  In  addition  to  finding  that 
there  is  a  need  for  negotiated 
rulemaking  under  the  Act,  the  Secretary 
has  determined  that  there  are  a  limited 
number  of  identifiable  interests  that  will 
be  significanUy  affected  by  the  rule; 
there  is  a  reasonable  likelihood  that  a 
committee  can  be  convened  of  persons 
who  will  adequately  represent  those 
interests  which  would  be  significantly 
affected  by  the  rule  and  who  are  willing 
to  negotiate  in  good  faith  to  reach  a 
consensus  on  the  proposed  rule;  the 
negotiated  rulemaking  procedure  will 
not  unreasonably  delay  the  notice  of 
proposed  rulemaking  and  the  issuance 
of  the  final  rule;  and  the  Department  has 
adequate  resources  and  is  willing  to 


commit  such  resources,  including 
technical  assistance,  to  the  rulemaking 
committee. 

n.  Background 

Public  Law  107-110,  section  1138  the 
No  Child  Left  Behind  Act  6f  2001, 
requires  the  Secretary  to  issue  proposed 
regulations  relating  to  several  specific 
areas  of  Indian  education  by  June  2003. 
The  Act  requires  the  Secretary  to 
develop  these  regulations  using  the 
negotiated  rulemaking  process.  It  also 
requires  the  following: 

1.  The  Secretary  must  form  the 
negotiated  rulemaking  committee  under 
the  Negotiated  Rulemaking  Act  (NRA) 
and  the  Federal  Advisory  Committee 
Act  (FACA)  to  negotiate  and  develop 
recommendations  for  proposed 
regulations. 

2.  Before  establishing  a  negotiated 
rulemaking  committee,  the  Secretary 
must  conduct  regional  considtation 
meetings  to  obtain  guidance  on  the 
content  of  the  proposed  regulations. 

3.  In  establishing  a  negotiated 
rulemaking  conunittee,  the  Secretary 
must  reflect  the  unique  govemment-to- 
govemment  relationship  between  Indian 
tribes  and  the  United  States. 

4.  The  Secretary  must  ensiue  that  the 
committee  is  comprised  only  of 
representatives  of  the  Federal 
Government  and  of  Indian  tribes;  select 
the  tribal  representatives  of  the 
committee  from  among  individuals 
nominated  by  the  representatives  of  the 
tribal  and  tribally  operated  schools;  and 
ensure,  to  the  maximum  extent  possible, 
that  the  tribal  representative 
membership  on  the  committee  reflects 
the  proportionate  share  of  students  fitim 
tribes  served  by  the  Bureau-fimded 
school  system.  (The  table  at  the  end  of 
this  notice  shows  tribal  enrollment  in 
Bureau-funded  schools.  For  each  of  the 
20  tribes  with  the  largest  enrollment,  the 
list  shows  the  number  of  students  and 
the  percentage  of  total  enrollment  that 
the  tribe  represents.  For  the  remaining 
tribes,  the  table  contains  the  aggregate 
enrollment  and  percentage.  We  will  use 
these  percentages  in  determining 
proportional  representation.) 

The  Act  specifies  six  sections  that  are 
authorized  to  be  negotiated  to  produce 
recommendations  for  a  proposed  rule  by 
the  June  2003  deadline: 

1.  Section  lli6(g),  which  covers 
defining  adequate  yearly  progress  which 
is  the  essential  measurement  for 
determining  that  schools  are  providing 
quality  education; 

2.  Section  1124,  which  covers 
establishing  separate  geographic 
attendance  areas  for  each  Bureau- 
funded  school; 
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3.  Section  1127.  which  covers 
establishing  a  formula  for  determining 
the  m'P'Tiiini  aimual  amount  of  funds 
necessary  to  fund  each  Bureau-funded 
school: 

4.  Section  1130,  which  covers 
establishing  a  system  for  the  direct 
funding  and  support  of  all  Bureau- 
funded  schools  under  the  formula 
established  under  section  1127; 

5.  Section  1136,  which  covers 
establishing  guidelines  to  ensure  the 
constitutional  and  civil  rights  of  Indian 
students  regarding  the  right  to  privacy, 
freedom  of  religion  and  expression,  and 
due  process  in  connection  with 
disciplinary  actions  (suspension  and 
expulsion);  and 

6.  Section  1043,  which  covers 
establishing  a  method  for  administration 
of  grants  imder  the  Tribally  Controlled 
Schools  Act  of  1988.  These  sections  of 
the  Act  are  available  on  the  OIEP  web 
site  at  http://www.OIEP.bia.edu. 

UL  The  Concept  of  Negotiated 
Rulemaking 

The  negotiated  rulemaking  process  is 
fundamentally  different  from  the  usual 
development  process  for  proposed  rules. 
Most  proposed  regulations  are  drafted 
by  a  Federal  agency  without  public 
participation  and  are  then  published  for 
public  comment.  Affected  parties 
submit  comments  supporting  their 
positions  during  the  public  conunent 
period  without  communicating  with 
other  affected  parties.  Under  the 
negotiated  rulemaking  process,  an 
advisory  committee  of  representatives  of 
the  interests  that  will  be  significanUy 
affected  by  the  final  rule  negotiates  the 
provisions  of  the  proposed  rule  with  the 
agency.  Negotiated  rulemaking  allows 
the  Federal  agency  and  the  affected 
interests  represented  on  the  committee 
to  discuss  possible  approaches  to 
various  issues  and  to  negotiate  the 
content  of  the  regulations  before  a 
proposed  rule  is  published.  It  also 
allows  the  affected  parties  to  share 
information,  knowledge,  expertise,  and 
technical  abilities  and  to  resolve  their 
concerns  about  the  rule  before 
publication. 

The  key  principles  of  negotiated 
rulemaking  are  that  agreement  is  by 
consensus  of  all  the  interests  and  that 
no  one  interest  or  group  controls  or 
dominates  the  process.  The  NRA  defines 
consensus  as  the  unanimous 
concurrence  among  interests 
represented  on  a  negotiated  rulemaking 
committee,  unless  the  committee  itseff 
unanimously  agrees  to  use  a  different 
definition.  The  Secretary,  to  the 
maximiun  extent  possible  consistent 
with  the  Department's  legal  obligations, 
will  use  the  consensus  of  the  advisory 


committee  as  the  basis  for  the  proposed 
regulations. 

A.  Facilitation 

Experience  of  various  Federal 
agencies  in  negotiated  rulemaking  has 
demonstrated  that  using  a  trained,  third- 
party  neutral  to  facilitate  the  process 
will  assist  all  parties  during  negotiations 
to  identify  their  real  interests,  reevaluate 
their  positions,  commimicate 
effectively,  find  common  ground,  and 
reach  consensus  where  possible.  The 
Secretary  has  contracted  with  Lucy 
Moore  Associates  of  Santa  Fe,  New 
Mexico  to  assist  with  the  regional 
consultation  meetings  prior  to  the 
formation  of  the  committee,  to  provide 
a  report  of  issues  and  interests 
identified  at  those  meetings,  and  to 
provide  facilitation  and  training  at  the 
first  committee  meeting.  With  Qie 
approval  of  the  committee,  Lucy  Moore 
Associates  will  facilitate  the  subsequent 
committee  meetings  and  provide  other 
services  as  ouUined  in  the  NRA.  Lucy 
Moore  has  20  years  experience  as  a 
mediator  and  facilitator,  working  on  a 
wide  variety  of  issues  with  tribal 
governments  and  communities. 

B.  Establishing  the  No  Child  Left  Behind 
Negotiated  Rulemaking  Committee 

The  No  Child  Left  Behind  Negotiated 
Rulemaking  Committee  is  an  advisory 
committee  under  FACA.  As  required  by 
the  Act,  the  committee  will  be  formed 
and  will  operate  xmder  the  NRA  and 
FACA.  The  purpose  of  the  negotiated 
rulemaking  committee  is  to  negotiate 
and  recommend  to  the  Secretary  the 
provisions  of  the  proposed  regulations. 
Committee  members  will  not  receive 
pay  for  their  membership,  but  will  be 
compensated  for  travel  and  per  diem 
expenses  while  performing  official 
committee  business,  consistent  with  the 
provisions  of  5  U.S.C.  568(c)  and 
Federal  travel  regulations.  Alternates 
will  not  be  reimbursed  for  travel  and  per 
diem  unless  they  are  representing  a 
committee  member  who  is  unable  to 
attend  a  meeting.  Alternate  members 
will  not  be  permitted  to  represent  those 
individuals  appointed  by  the  Secretary 
without  prior  written  agreement  with 
the  Department. 

Because  of  the  tight  deadline  for 
publishing  proposed  rules,  committee 
members  must  be  able  to  invest 
considerable  time  and  effort  in  the 
negotiated  rulemaking  process. 
Committee  members  must  be  able  to 
attend  committee  meetings  which  will 
be  held  at  least  monthly  in  the  regions 
which  have  Bureau-funded  schools, 
work  on  committee  work  groups 
between  committee  meetings,  and 
negotiate  in  good  faith  toward  a 


consensus  on  issues  before  the 
committee.  The  Secretary  is  seeking 
tribal  committee  representative 
nominees  with  demonstrated  ability  to 
communicate  well  with  groups  or 
interests  they  will  represent.  Because  of 
the  complexity  of  the  issues  the 
committee  will  consider  and  the  need 
for  continuity,  the  Secretary  reserves  the 
right  to  replace  any  member  who  is 
unable  to  fully  participate  in  the 
committee's  meetings. 

Tribal  committee  membership  must 
reflect: 

•  The  statutory  requirements  under 
the  Act  for  tribal  representation  of  tribes 
served  by  Bureau-funded  schools; 
selection  from  among  individuals 
nominated  by  representatives  of  the 
tribal  and  tribally  operated  schools;  and 
tribal  committee  membership  reflecting 
a  proportionate  share  of  students  from 
the  tribes  served  by  the  Bureau-funded 
school  system;  and 

•  The  interests  identified  through  the 
regional  consultation  meetings  held  in 
August  and  September  2002,  or  in 
comments  submitted  to  the  Department 
by  September  15,  2002,  pursuant  to  the 
Federal  Register  notice  at  67  FR  47827 
(July  22,  2002)  or  other  interests 
identified  in  response  to  this  notice. 

The  Secretary  s  decision  on  the 
composition  of  the  committee  will  be 
based  on  the  requirements  of  the  Act. 
achieving  a  balanced  committee, 
whether  an  interest  will  be  affected 
significanUy  by  the  final  rule,  whether 
that  interest  is  already  adequately 
represented  by  tribal  nominees,  and 
whether  the  potential  addition  would 
adequately  represent  that  interest. 

C.  Administrative  and  Technical 
Support 

The  Office  of  Indian  Education 
Programs  will  provide  technical  support 
for  the  committee.  A  Project 
Management  Office  (PMO)  will  arrange 
meeting  sites  and  accommodations, 
ensure  adequate  logistical  support 
(equipment,  personnel,  etc.)  at 
committee  meetings,  provide  committee 
members  with  all  relevant  information, 
distribute  written  materials,  ensure 
timely  reimbursement  of  authorized 
expenses  for  comnuttee  members, 
maintain  records  of  the  committee's 
work,  and  support  the  committee  as 
otherwise  required.  OIEP  persoimel  will 
provide  technical  support  on  various 
Indian  Education  issues  as  needed. 

D.  Training 

At  the  first  meeting  of  the  No  Child 
Left  Behind  Negotiated  Rulemaking 
Committee,  a  neutral  third-party 
facilitator  will  provide  training  on 
negotiated  rulemaking,  interest-based 
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negotiations,  consensus-building,  and 
team-building.  In  addition,  at  the  first 
meeting  committee  members  will  make 
organizational  decisions  concerning 
protocols,  scheduling,  and  facilitation  of 
the  committee.  All  committee  members 
must  attend  the  first  meeting. 

IV.  Interests  Identified  Through 
Consultation 

Under  section  562  of  the  NRA. 
"interest"  is  defined  as  follows: 
"interest  means,  with  respect  to  an  issue 
or  matter,  multiple  parties  which  have 
a  similar  point  of  view  or  which  are 
likely  to  be  affected  in  a  similar 
manner."  through  14  regional 
consultation  meetings  for  OIEP 
personnel,  educators  at  Bureau  schools, 
and  tribal  officials,  parents,  teachers, 
administrators,  and  school  board 
members  of  tribes  served  by  Bureau- 
funded  schools  and  through  written 
comments,  the  following  interests  were 
identified:  Teachers;  parents;  school 
board  members;  students:  school  staff; 
school  administrators;  state  departments 
of  education;  public  school 
representatives;  and  federal  decision- 
makers. In  addition,  it  was 
recommended  that  different  types  and 
sizes  and  geographic  representation  of 
schools  should  be  represented  in  the 
appointments  from  the  interest  groups 
above,  including:  Grant/tribally- 
controlled  schools;  off-reservation 
boarding  schools;  small  schools;  and 
alternative  schools.  In  addition,  at  each 
regional  consultation  meeting  there 
were  numerous  oral  comments  giving 
guidance  on  proposed  regulations. 


There  may  be  other  interests  not  yet 
identified  that  will  be  significantly 
affected  by  the  final  rule.  The 
Department  is  accepting  comments  until 
January  9.  2003,  identifying  other 
interests  that  may  be  significantly 
affected  by  the  final  regulations. 

V.  Request  for  Nominations 

Under  the  requirements  stated  in  the 
Background  section,  the  Secretary 
invites  representatives  of  tribal  (contract 
and  grant  schools)  and  tribally  operated 
schools  to  nominate  tribal 
representatives  to  serve  on  the 
committee  and  tribal  alternates  to  serve 
if  the  representative  is  unavailable. 
Because  committee  membership  should 
reflect  the  diversity  of  tribal  interests, 
representatives  of  tribal  (contract  and 
grant  schools)  and  tribally  operated 
schools  should  nominate 
representatives  who  will: 

1.  Represent  the  interests  of  students, 
parents,  teachers,  school  board 
members,  and  school  administrators 
they  are  nominated  to  represent: 

2.  Reflect  the  spectrum  of  grant/ 
tribally-controiled  schools,  off- 
reservation  boarding  schools,  various 
size  schools,  and  alternative  schools  in 
the  geographic  regions; 

3.  Communicate  with  the 
constituencies  they  represent;  and 

4.  Participate  fully  in  the  committee's 
activities. 

VI.  Submitting  Nominations 

The  Secretary  will  consider  only 
nominations  for  tribal  committee 
representatives  nominated  through  the 
process  identified  in  this  Federal 


Register  notice.  Nominations  received 
in  any  other  manner  or  for  Federal 
representatives  will  not  be  considered. 
Only  the  Secretary  may  nominate 
Federal  employees  to  the  committee. 

Nominations  must  include  the 
following  information  about  each 
nominee  for  tribal  committee  member 

1.  the  nominee's  name,  business 
address,  telephone  and  fax  number  (and 
e-mail  address,  if  applicable); 

2.  The  tribal  interest(s)  to  be 
represented  by  the  nominee  (teacher, 
parent,  school  administrators,  or  school 
board  member)  and  whether  the 
nominee  will  represent  the  interest  of 
grant/ tribally-controiled  schools,  off- 
reservation  boarding  schools,  small  or 
large  school  or  alternative  schools  in  a 
specific  geographic  region  (see  section 
rV  of  this  notice)  or  other  interest 
related  to  this  rulemaking,  as  the  tribe 
may  designated;  and 

3.  A  resume'  reflecting  the  nominee's 
qualifications  and  experience  in  Indian 
education  (including  being  a  parent  of  a 
student  attending  a  Bureau-funded 
school)  to  adequately  represent  the 
interest(s)  identified  in  (2)  above. 

To  be  considered,  nominations  must 
be  received  by  the  close  of  business  on 
January  9,  2003,  at  the  location 
indicated  in  the  ADDRESSES  section. 

Dated:  December  3,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

Proportionate  share  is  reflected  in  the 
percentages  of  students  from  the  tribes 
served  by  Bureau-funded  schools.  The 
percentages  of  the  20  tribes  with  the 
most  students  is  as  follows: 


Tribe 


Eastern  Navajo 

Western  Navaio 

Chinle  Navajo 

Ft.  Defiance  Navajo 

Shiprock.  Navajo  

Total  Navajo 

Oglaia  Sioux  

Turtle  Mt.  Chippewa 

MS  Choctaw  

Cheyenne  River  Skxix  .... 

Hopi  

Eastern  Cherokee  

Rosetxxj  Sioux  

Standing  Rock  Snux 

White  Mt  Apache 

Gila  River 

Tohono  O'odham 

Pueblo  of  Laguna  

Stsseton  Wahpeton  Skxix 

Three  Affiliated  

Spirit  Lake  Sioux  

Mescalero  Apache 

Puebto  ot  San  Felipe 


Student  count: 

student 

year  01-02 


4,665 
4,362 
3,579 
3,361 
2,379 


18,346 

3.296 

2,146 

1.889 

1.377 

1,321 

1.156 

1.008 

948 

911 

864 

768 

562 

541 

497 

485 

441 

418 


NM 
AZ 
AZ 
AZ 
NM 


SD 

ND 

MS 

SD 

AZ 

NC 

SD 

SD/ND 

AZ 

AZ 

AZ 

NM 

SD 

ND 

ND 

NM 

NM 


Percent 


38.09 
6.84 
4.46 
3.92 
2.86 
2.74 
2.40 
2.09 
1.97 
1.89 
1.79 
1.59 
1.17 
1.12 
1.03 
1.01 
.92 
.87 
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Tribe 


Ramah  Navajo 

Grow  Creek  Sioux  

Total  for  20  tribes 
Other  tribes  


Student  count: 

student 

year  01-02 


393 
389 


37,756 


10.410 


State 


Pefoent 


NM 
SD 


.82 
.81 


78.39 


?1.61 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Houston-Gah^eston-02-009] 

RIN  2115-AA97 

Security  Zones;  Captain  of  the  Port 
Houston-Galveston  Zone 

agency:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Ckiast  Guard  is  issuing  a 
supplemental  notice  of  proposed 
•  rulemaking  for  a  notice  of  proposed 
rulemaking  published  June  11,  2002  in 
which  we  proposed  to  establish  seciuity 
zones  witMn  Xhe  Ports  of  Houston, 
Morgan's  Point,  Bayport,  Texas  City, 
and  Freeport,  Texas.  These  zones  are 
needed  to  protect  waterfront  facilities, 
persons,  and  vessels  from  subversive  or 
terrorist  acts.  Entry  of  persons  and 
vessels  into  these  zones  would  be 
prohibited  except  as  authorized  by  this 
rule  or  by  the  Captain  of  the  Port 
Houston-Galveston. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  10,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Houston-Galveston,  9640  Clinton 
Drive,  Galena  Park,  TX,  77547.  Marine 
Safety  Office  Houston-Galveston 
maintains  the  public  docket  for  this 
rulemaking.  Conunents  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
'  Marine  Safety  Office  Houston-Galveston 
between  8  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  George 
Tobey,  Marine  Safety  Office  Houston- 
Galveston,  Texas,  Port  Waterways 
Management,  at  (713)  671-5100. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu-  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  Houston- 
Galveston — 02-009],  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8  V2  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  that 
your  submission  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Houston-Galveston  at  the 
address  imder  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
The  President  has  continued  the 
national  emergencies  he  declared 
following  those  attacks  (67  FR  58317 
(Sep.  13,  2002)  (continuing  the 
emergency  declared  with  respect  to 
terrorist  attacks);  67  FR  59447  (Sep.  20, 
2002)  (continuing  emergency  with 
respect  to  persons  who  commit,  threaten 
to  commit  or  support  terrorism)).  The 
President  also  has  foimd  piusuant  to 
law,  including  the  Magnuson  Act  (50 
U.S.C.  191  et  seq.),  that  the  seomty  of 
the  United  States  is  and  continues  to  be 
endangered  following  the  terrorist 
attacks  (E.0. 13,273,  67  FR  56215  (Sep. 
3,  2002)  (seciuity  of  U.S.  endangered  by 


distiuhances  in  international  relations 
of  U.S.  and  such  distiubances  continue 
to  endanger  such  relations). 

In  response  to  these  terrorist  acts, 
heightened  awareness  for  the  seciuity 
and  safety  of  all  vessels,  ports,  and 
harbors  is  necessary.  The  Captain  of  the 
Port  Houston-Galveston  established 
temporary  security  zones  around  highly 
industrialized  areas  within  the  Captain 
of  the  Port  Houston-Galveston  Zone. 
These  zones  were  published  on  June  11, 
2002  [COTP  Houston-Galveston— 02- 
011]  (67  FR  39851)  and  November  5, 
2002  [COTP  Houston-Galveston— 02- 
018)  (67  FR  67301). 

On  June  11,  2002,  we  published  an 
NPRM  entitled  "Security  Zones;  Captain 
of  the  Port  Houston-Galveston  Zone" 
[COTP  Houston-Galveston— 02-009]  (67 
FR  39919).  The  NPRM  proposed  to 
replace  the  existing  temporary  security 
zones  with  permanent  zones.  The 
comment  period  for  the  NPRM  expired 
on  August  12,  2002.  We  received  only 
two  comments  on  this  rule  and  both  of 
these  conunents  asked  for  information 
on  how  to  comment  on  the  proposed 
rule.  As  a  result  of  these  conunents  and 
to  reflect  changes  in  the  size  of  the 
security  zones  proposed,  the  Coast 
Guard  is  issuing  a  supplemental  notice 
of  proposed  rulemaking. 

Discussion  of  Proposed  Rule 

Vessels  operating  within  the  Captain 
of  the  Port  Houston-Galveston  Zone  are 
potential  targets  of  terrorist  attacks,  or 
platforms  from  which  terrorist  attacks 
may  be  laimched  upon  other  vessels, 
waterfront  facilities  and  adjacent 
population  centers.  The  Ports  of 
Houston,  Morgan's  Point,  Bayport. 
Texas  City,  and  Freeport  are  all  heavily 
industrialized  areas  with  general  cargo 
facilities,  container  terminals,  and  bulk 
liqtiid  transfer  facilities. 

The  proposed  rule  establishes  security 
zones  around  areas  concentrated  with 
commercial  facilities  considered  critical 
to  national  seciuity.  These  facilities  are 
located  in  narrow  manmade  harbors  or 
along  narrow  depth-restricted  ship 
channels.  A  terrorist  attack  within  these 
security  zones  could  have  a  significant 
adverse  impact  on  national  security  cmd 
the  national  economy. 
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The  proposed  security  zones  are  as 
follows: 

(1)  Houston,  Texas.  The  size  of  this 
proposed  security  zone  remains 
unchanged  from  the  NPRM.  It  includes 
the  Houston  Ship  Chaimel  and  all 
associated  tiuning  basins,  bounded  by  a 
line  drawn  between  Houston  Ship 
Channel  Light  132  and  Houston  Ship 
Chaimel  Light  133  west  to  the  T  &  N 
Rail  Road  Swing  Bridge  at  the  entrance 
to  Buffalo  Bayou,  including  all  waters 
adjacent  to  the  ship  channel  from 
shoreline  to  shoreline  and  the  first  200 
yards  of  connecting  waterways. 

(2)  Morgan 's  Point,  Texas.  This 
proposed  security  zone  is  being  updated 
to  reflect  a  more  accurate  position  for 
Houston  Ship  Channel  Light  91.  The 
Morgan's  Point  security  zone  includes 
the  water  of  Barbours  Cut  Ship  Chaimel 
and  Turning  Basin  west  of  a  line  drawn 
between  Junction  Light  "Barbours  Cut" 
and  Houston  Ship  Channel  Light  91. 

(3)  Bayport,  Texas.  The  proposed 
security  zone  for  Ba)rport  is  being 
increased  to  create  a  zone  slightly  larger 
than  that  published  in  the  NPRM.  This 
will  have  a  minimal  impact  on  vessel 
traffic  because  the  northern  portion  of 
the  ship  channel  remains  open.  The 
Bayport  security  zone  includes  all 
waters  of  the  Port  of  Bayport,  Bayport 
Ship  Channel  and  Bayport  Turning 
Basin  south  of  latitude  29°36'45''  N  and 
west  of  the  Bayport  Ship  Channel  Light 
9. 

(4)  Texas  City.  Texas.  The  size  of  this 
proposed  seciirity  zone  is  being 
increased  to  provide  protection  for 
facilities  which  were  previously  just 
outside  of  the  zone.  The  Texas  City 
security  zone  includes  all  waters  of  the 
Port  of  Texas  City  Channel,  Tiuning 
Basin  and  Industrial  Canal  south  and 
west  of  a  line  drawn  from  Texas  City 
Channel  Light  19  through  Cut  B  Inner 
Range  Front  Light  and  terminating  on 
land  in  position  29°23'16'  N,  94°53'15'' 
W. 

(5)  Freeport,  Texas.  The  proposed 
security  zones  for  Freeport  remain  the 
same  as  in  the  NPRM.  The  Dow  Barge 
Canal  security  zone  includes  all  waters 
of  canal  bounded  by  its  jimction  with 
the  Intracoastal  Waterway,  by  a  line 
drawn  between  an  eastern  point  at 
latitude  28°56'48''  N,  95°18'20'  W,  and 
a  western  point  at  28°56'40''  N, 
95''18'33''  W.  The  Brazos  Harbor 
security  includes  all  waters  of  the 
harbor  west  of  a  line  drawn  between  the 
northern  point  at  28''56'27''  N,  95°20'00'' 
W.  and  the  southern  point  28''56'09"  N, 
95°20'00'  W  at  its  junction  with  the  Old 
Brazos  River  Cut. 

This  proposed  rule  will  increase  the 
level  of  security  within  the  ports  by 
reducing  the  number  of  vessels 


transiting  the  industrialized  areas  and 
limiting  access  to  only  those  vessels  that 
are  conducting  business  with  port 
industries.  It  restricts  entry  into  the 
zones  to  all  vessels  except  vessels 
engaged  or  assisting  in  commerce  with 
waterfront  facilities,  vessels  operated  by 
port  authorities,  vessels  operated  by 
waterfront  facilities  within  the  security 
zones,  and  vessels  operated  by  federal, 
state,  coimty  or  municipal  agencies.  All 
other  vessels  having  a  need  to  enter 
these  zones  but  prohibited  from  doing 
so  under  this  rule,  must  obtain  express 
permission  bom  the  Captain  of  the  Port 
Houston-Galveston  or  his  designated 
representative  prior  to  entry.  Restricting 
access  to  these  areas  reduces  potential 
methods  of  attack  on  vessels,  waterfront 
facilities  and  adjacent  population 
centers  located  within  these  zones. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  . 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
E)epartment  of  Transportation  (DOT)  (44 
FR  11040,  February  26. 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal. 
Due  to  the  highly  industrialized  nature 
of  these  zones  they  are  of  limited 
interest  to  recreational  boaters.  Vessels 
engaged  in  or  assisting  in,  commerce 
with  facilities  located  within  a  zone  or 
having  the  express  permission  of  the 
Captain  of  the  Port  Houston-Galveston, 
are  authorized  entry  under  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  security  zones  will  not 


have  an  impact  on  a  substantial  number 
of  small  entities  because  this  rule  will 
not  obstruct  the  regular  flow  of 
commercial  vessel  traffic  conducting 
business  within  the  zones.  Other  vessels 
may  seek  permission  for  entry  into  the 
zones  from  the  Captain  of  the  Port 
Houston-Galveston.  If  you  think  that 
your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it.  please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or   . 
options  for  compliance,  please  contact 
LTJG  George  Tobey,  Marine  Safety 
Office  Houston-Galveston.  Texas,  Port 
Waterways  Management,  at  (713)  671- 
5100. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction" Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditiue,  we  do 
discuss  the  effiects  of  this  rule  elsewhere 
in  this  preamble. 
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Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

CivU  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
govenunents,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
tmder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Enei:gy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  resiilt  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165-AEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.814  to  read  as  follows: 

§165.814    Security  Zones;  Captain  of  ttte 
PortHouston-<3alvaston  Zone. 

(a)  Location.  The  following  areas  are 
designated  as  security  zones: 

(1)  Houston,  TX.  The  Houston  Ship 
Channel  and  all  associated  turning 
basins,  bounded  by  a  line  drawn 
between  Houston  Ship  Channel  Light 
132  (LLNR-24445)  and  Houston  Ship 
Channel  Light  133  (LLNR-24450)  west 
to  the  T  &  N  Rail  Road  Swing  Bridge  at 
the  entrance  to  Buffalo  Bayou,  including 
all  waters  adjacent  to  the  ship  channel 
bom  shoreline  to  shoreline  and  the  first 
200  yards  of  connecting  waterways. 

(2)  Morgan's  Point,  TX.  The  Barbours 
Cut  Ship  Channel  and  Turning  Basin 
containing  all  waters  west  of  a  line 
drawn  between  Junction  Light 
"Barbours  Cut"  29°41'12''  N,  94''59'12" 
W  (LLNR-23525).  and  Houston  Ship 
Channel  Ught  91.  29°41'00"  N, 
94*59'00''  W  (LLNR-23375)  (NAD  1983). 

(3)  Bayport.  TX.  The  Port  of  Bayport, 
Bayport  Ship  Channel  and  Bayport 
Turning  Basin  containing  all  waters 
south  of  latitude  29°36'45''  N,  and  west 
of  the  Bayport  Ship  Chaimel  Light  9 
(LLNR-23295)  (NAD  1983). 

(4)  Texas  City,  TX.  The  Port  of  Texas 
City  Channel,  Turning  Basin  and 


Industrial  Canal  containing  all  waters 
bounded  by  the  area  south  and  west  of 
a  line  drawn  from  Texas  City  Channel 
Li^t  19  (LLNR  24180)  through  Cut  B 
Inner  Range  Front  Light  (LLNR  24765), 
and  terminating  on  land  in  position 
29°23'16''  N,  94"'53'15''  W  (NAD  1983). 

(5)  Freeport,  TX.  (i)  The  Dow  Barge 
Canal  containing  all  waters  bounded  by 
its  jimction  with  the  Intracoastal 
Waterway,  by  a  line  drawn  between  the 
eastern  point  at  latitude  28°56'48''  N, 
95"'18'20'  W,  and  the  western  point  at 
28°56'40''  N,  95''18'33'  W  (NAD  1983). 

(ii)  The  Brazos  Harbor  containing  all 
waters  west  of  a  line  drawn  between  the 
northern  point  at  28'»56'27''  N,  95''20'00' 
W.  and  the  southern  point  28°56'09'  N, 
95°20'00'  W  (NAD  1983)  at  its  junction 
with  the  Old  Brazos  River  Cut 

(b)  Regulations.  (1)  Entry  into  these 
zones  is  prohibited  except  for  the 
following: 

(i)  Commercial  vessels  operating  at 
waterfit)nt  facilities  within  these  zones; 

(ii)  Commercial  vessels  transiting 
directly  to  or  from  waterfi-ont  facilities 
within  these  zones; 
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(iii)  Vessels  providing  direct 
operational/logistic  support  to 
commercial  vessels  within  these  zones; 

(iv)  Vessels  operated  by  the 
appropriate  port  authority  or  by 
facilities  located  within  these  zones; 
and 

(v)  Vessels  operated  by  federal,  state, 
county,  or  municipal  agencies. 

(2)  Other  persons  or  vessels  requiring 
entry  into  a  zone  described  in  this 
section  must  request  express  permission 
to  enter  from  the  Captain  of  the  Port 
Houston-Galveston,  or  designated 
representative. 

(3)  To  request  permission  as  required 
by  these  regulations  contact  "Houston 
Traffic"  via  VHF  Channels  "A 2  or  via 
phone  at  (713) 671-5103. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Houston-Galveston 
and  designated  on-scene  U.S.  Coast 
Guard  patrol  personnel.  On-scene  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  November  26.  2002. 
K.  S.  Cook, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Houston-Galveston. 
[FR  Doc.  02-31149  Filed  12-9-02;  8:45  am] 
MLLINQ  COM  4t10-1S-r 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlkftita  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  to  Ust  the  Yoaomite  Toad 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  ^4otice  of  12-inonth  petition 

finding.        

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
12-month  finding  for  a  petition  to  list 
the  Yosemite  toad  [Bufo  canorus)  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  find  that  the 
petitioned  action  is  warranted,  but 
precluded  by  higher  priority  listing 
actions.  We  will  develop  a  proposed 
rule  to  list  this  species  pursuant  to  our 
Listing  Priority  System  (48  FR  43098). 
Upon  publication  of  this  notice  of  12- 
month  petition  finding,  this  species  will 
be  added  to  our  candidate  species  list. 
DATES:  The  finding  aimounced  in  this 
docvunent  was  made  on  November  27, 
2002.  Comments  and  information  may 
be  submitted  until  further  notice. 
ADDRESSES:  You  may  send  data, 
information,  comments,  or  questions 
concerning  this  finding  to  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office,  2800  Cottage  Way,  Room  W- 
2605,  Sacramento,  CA  95825.  You  may 
inspect  the  petition,  administrative 
finding,  supporting  information,  and 
comments  received,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Moore  at  the  Sacramento  Fish 
and  Wildlife  Office  [see  ADDRESSES 
above)  (telephone  916/414-6600: 
facsimile  916/414-6712). 
SUPP1.EMENTARY  MFORMATKXI: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that, 
for  any  petition  to  revise  the  List  of 
Threatened  and  Endangered  Species 
containing  substantial  scientific  and 
commercial  information  that  listing  may 
be  warranted,  we  conduct  a  status 
review  and  make  a  finding  within  12 
months  of  the  date  of  the  receipt  of  the 
petition  on  whether  the  petitioned 
action  is:  (a)  Not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded  from  immediate  proposal  by 
other  higher  priority  proposals.  Section 
4(b)(3)(C)  of  the  Act  requires  that 


petitions  for  which  a  requested  action  is 
found  to  be  warranted  but  precluded 
shoiild  be  treated  as  though  resubmitted 
on  the  date  of  such  finding,  i.e.. 
requiring  a  subsequent  finding  to  be 
made  within  12  months.  Such  12-month 
findings  are  to  be  published  promptly  in 
the  Federal  Register. 

Section  4(b)  of  the  Act  states  that  we 
may  make  warranted  but  precluded 
findings  only  if  we  can  demonstrate 
that:  (1)  An  immediate  proposed  rule  is 
precluded  by  other  pending  actions,  and 
(2)  expeditious  progress  is  being  made 
on  other  listing  actions.  Due  to  the  large 
amoimt  of  litigation  over  critical  habitat, 
we  are  working  on  niunerous  court 
orders  and  settlement  agreements. 
Complying  with  these  orders  and 
settlement  agreements  will  consiune  all 
of  oiu  listing  budget  for  fiscal  year  2003. 
However,  we  can  continue  to  place 
species  on  the  candidate  species  list,  as 
that  work  activity  is  funded  separately 
irom  out  listing  program. 

Taxonomy 

The  Yosemite  toad  was  originally 
described  by  Camp  (1916).  and  given 
the  common  name  Yosemite  Park  toad. 
Subsequent  detections  of  this  species 
indicated  that  its  range  extends  beyond 
the  boundaries  of  Yosemite  National 
Park,  and  Grinnel  and  Storer  (1924) 
referred  to  this  species  as  the  Yosemite 
toad. 

Similarities  in  appearance  of  the 
Yosemite  toad  and  the  western  toad 
(Bufo  boreas)  were  noted  by  Camp 
(1916).  Based  on  general  appearance, 
structure  and  distribution,  it  appears 
that  these  two  species  are  closely  related 
(Myers  1942;  Stebbins  1951;  Mullally 
1956:  Savage  1958).  The  close 
relationship  between  B.  boreas  and  B. 
canorus  is  also  supported  by  studies  of 
bone  structure  (Tihen  1962a,b).  and  by 
the  survivorship  of  hybrid  toads 
produced  by  artificially  crossing  the  two 
species  (Blair  1959,  1963,  1964). 

Camp  (1916),  using  characteristics  of 
the  skiill.  concluded  that  Bufo  boreas,  B. 
canorus,  and  B.  nestor  (extinct)  are  more 
closely  related  to  each  other  than  to 
other  North  American  toads,  and  that 
these  species  comprise  the  most 
primitive  group  of  Bufo  in  North 
America.  Blair  (1972)  grouped  B.  boreas, 
B.  canorus.  black  toads  (B.  exsul),  and 
Amargosa  toads  (5.  nelsoni),  together 
taxonomically  as  the  "boreas  group." 

Feder  (1977)  found  Bufo  canorus  to  be 
genetically  distinctive  based  on  samples 
from  a  limited  geographic  range. 
However,  Yosemite  toads  are  thought  to 
hybridize  with  western  toads  in  the 
northern  part  of  their  range  (Karlstrom 
1962;  Morton  and  Sokolski  1978). 
Shafier  et  ai  (2000)  performed  genetic 


analysis  of  a  segment  of  mitochondrial 
DNA  irom  372  Yosemite  toads  found  in 
Yosemite  and  Kings  Canyon  National 
Parks.  Their  data  showed  significant 
genetic  differences  in  Yosemite  toads 
between  the  two  National  Parks.  They 
also  found  significant  genetic  variability 
within  Yosemite  National  Park  between 
drainages,  and  within  both  Parks 
between  breeding  sites.  Their  data  also 
indicated  that  black  toads  are  a 
subgroup  within  Yosemite  toads  rather 
than  a  separate  species.  Stephens  (2001) 
examined  mitochondrial  DNA  from  8 
Yosemite  toads  (selected  from  the 
samples  examined  by  Shaffer  et  al. 
(2000)  to  represent  the  range  of 
variability  foimd  in  that  study)  and  173 
western  toads.  Stephens'  data  indicate 
that  Bufo  in  the  Sierra  Nevada  occur  in 
northern  and  southern  evolutionary 
groups,  each  of  which  include  both 
Yosemite  and  western  toads  (i.e.,  toads 
of  both  species  are  more  closely  related 
to  each  other  within  a  group  than  they 
are  to  members  of  their  own  species  in 
the  other  group).  Further  genetic 
analysis  of  Yosemite  toads  sampled 
from  throughout  their  range,  and  from 
other  toad  species  surrounding  their 
range  is  needed  to  fully  understand  the 
evolutionary  history  and  appropriate 
taxonomic  statiis  of  the  Yosemite  toad 
(Stephens  2001). 

Description  and  Natural  History 

Yosemite  toads  are  moderately  sized, 
with  a  snout-urostyle  length  (measiued 
from  the  tip  of  the  snout  to  the  posterior 
edge  of  the  urostyle.  a  bony  structure  at 
the  posterior  end  of  the  spinal  column) 
of  30  to  71  millimeters  (mm)  (1.2  to  2.8 
inches  (in))  with  rounded  to  slightly 
oval  paratoid  glands  (a  pair  of  glands, 
one  on  each  side  of  the  head,  that 
produce  toxins)  (Karlstrom  1962).  The 
paratoid  glands  are  less  than  the  width 
of  a  gland  apart  (Stebbins  1985).  A  thin 
mid^lorsal  (middle  of  the  back)  stripe  is 
present  in  juveniles  of  both  sexes,  llie 
stripe  disappears  or  is  reduced  with  age. 
and  more  quickly  in  males  (Jennings 
and  Hayes  1994).  The  iris  of  the  eye  is 
dark  brown  with  gold  iridophores 
(reflective  pigment  cells)  (Jennings  and 
Hayes  1994).  Males  are  sinaller  than 
females,  with  less  conspicuous  warts 
(Stebbins  1951).  Differences  in 
coloration  between  males  and  females 
are  more  pronounced  in  the  Yosemite 
toad  than  in  any  other  North  American 
frog  or  toad  (Stebbins  1951).  Females 
have  black  spots  or  blotches  edged  with 
white  or  cream  that  are  set  against  a 
grey,  tan  or  brown  backgroimd  color 
(Jennings  and  Hayes  1994).  Males  have 
a  nearly  uniform  dorsal  coloration  of 
yellow-green  to  olive  drab  to  darker 
greenish  brown  (Jennings  and  Hayes 
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1994).  Karlstrom  (1962)  suggested  that 
differences  in  coloration  between  the 
sexes  evolved  because  they  provide  the 
Yosemite  toad  with  protective 
coloration.  The  uniform  coloration  of 
the  adult  male  matches  and  blends  with 
the  silt  and  grasses  that  they  frequent 
during  the  breeding  season,  whereas  the 
young  and  females  with  disruptive 
coloration  tend  to  use  a  wider  range  of 
habitats  with  broken  backgrounds;  thiis 
coloration  may  help  conceal  individual 
toads  &t>m  predators. 

Yosemite  toads  overwinter  in  rodent 
burrows  (Jennings  and  Hayes  1994). 
They  emerge  from  hibernation  as  soon 
as  snowmelt  pools  form  near  their 
overwintering  sites  (Karlstrom  1962; 
Kagarise  Sherman  1980;  Jennings  and 
Hayes  1994).  Observed  emergence  times 
range  &t>m  early  May  to  the  middle  of 
June  (Kagarise  Sherman  1980). 

Males  form  breeding  choruses,  and 
breeding  begins  soon  after  emergence 
(Jennings  and  Hayes  1994).  Males  call 
during  the  day  and  early  evening 
(Stebbins  1951).  The  breeding  call  is  a 
mellow  long  sustained  trill  with  10  to 
more  than  20  notes  (Stebbins  1951). 
Males  have  been  observed  to  attack 
other  males  to  prevent  them  from 
calling,  to  amplex  (amplexus  is  a 
characteristic  clasping  of  the  female  by 
the  male  during  mating)  other  toads  in 
trial  and  error  search  for  females,  and  to 
attack  amplexed  pairs  and  attempt  to 
take  over  the  female  (Kagarise  Sherman 
1980).  In  studies  by  Kagarise  Sherman 
(1980).  males  that  mated  successfully 
were  more  likely  to  be  larger,  have 
arrived  at  breeding  sites  earlier,  and 
have  stayed  at  breeding  sites  longer. 

Eggs  are  typically  deposited  in 
shallow  water  with  silty  bottoms 
(Karlstrom  1962).  Ideal  habitat  for  egg 
development  is  between  2—4   . 
centimeters  (cm)  (0.8-1.6  in)  deep,  and 
eggs  do  not  survive  in  water  deeper  than 
6  cm  (2.4  in)  (David  Martin.  University 
of  California.  Santa  Barbara,  pers. 
comm.  2002).  Eggs  are  deposited  in 
gelatinous  strings  (Stebbins  1951; 
Karlstrom  and  Livezey  1955)  which  are 
intertwined  with  vegetation  and  buried 
in  silt  (Karlstrom  1962).  Eggs  are 
relatively  large  (2.1  mm  (0.08  in) 
average  diameter)  and  brownish  black  to 
jet  black  over  the  upper  three  quarters, 
and  gray  to  tannish  gray  over  the  lower 
one  quarter  (Jennings  and  Hayes  1994). 
Females  are  estimated  to  deposit 
between  1.000  to  1,500  eggs  (Kagarise 
Sherman  1980). 

When  not  breeding,  adults  feed  in 
meadow  or  moist  upland  habitat  until 
they  hibernate  (Kagarise  Sherman  1980: 
D.  Martin,  pers.  comm.  2002).  Although 
they  are  largely  diurnal  (active  dimng 
the  day)  (Jennings  and  Hayes  1994), 


especially  while  breeding,  recent 
evidence  shows  that  they  primarily  feed 
and  move  at  night  (D.  Martin,  pers. 
comm.  2002). 

Eggs  generally  hatch  within  3  to  6 
days  depending  on  water  temperature 
(Jennings  and  Hayes  1994).  although 
they  may  take  over  15  days  (Kagarise 
Sherman  1980).  Tadpoles  typically 
transform  within  40  to  50  days  after 
fertilization.  Tadpoles  are  not  known  to 
overwinter  (Jennings  and  Hayes  1994). 
although  immatiue  tadpoles  have  been 
observed  well  into  September  (Mullally 
1956).  Tadpoles  tend  to  congregate 
(Brattstrom  1962)  and  use  warm  shallow 
water  during  the  day  (Cunningham 
1963),  then  retreat  to  deeper  water  at 
night  (Mullally  1953).  The  tadpoles  are 
ui^ormly  black,  the  snout  is  blunt,  the 
intestines  are  scarcely  or  not  at  alt 
visible,  and  the  dorsal  fin  is  transparent 
and  marked  with  few  relatively  large 
melanophores  (dark-colored  pigment 
cells)  (Stebbins  1951).  Tadpoles 
measiue  10  to  37  mm  (0.39  to  1.45  in) 
in  length  (Stebbins  1951. 1985). 

Newly  metamorphosed  juveniles  are 
around  10  mm  (0.39  in)  in  snout- 
urostyle  length  (Jennings  and  Hayes 
1994).  Some  individuals  may  reproduce 
at  2  years  of  age.  but  growth  is  slow  in 
both  sexes  and  most  individuals  require 
more  time  to  reach  maturity  (Jennings 
and  Hayes  1994).  Males  have  been 
observed  to  first  breed  at  3  to  5  years 
and  females  at  4  to  6  years  (Kagarise 
Sherman  1980;  Kagarise  Sherman  and 
Morton  1984).  Females  probably  do  not 
breed  every  year  (Morton  1981). 
Yosemite  toads  are  long  lived,  with 
females  docimiented  as  reaching  15 
years  old  and  males  12  years  old 
(Kagarise  Sherman  and  Morton  1984). 
Kagarise  Sherman  (1980)  observed 
one  female  Yosemite  toad  move  270 
meters  (m)  (885  feet  (ft))  in  65  days  and 
one  male  move  150  m  (492  ft)  in  9  days. 
Toads  in  her  study  generally  moved  150 
to  230  m  (492  to  755  ft)  each  spring  from 
their  hibernation  sites  to  their  breeding 
sites.  In  studies  in  which  toads  were 
repeatedly  located  using  radiotelemetry 
equipment  (D.  Martin,  pers.  comm. 
2002).  adult  toads  were  observed  to 
moving  up  to  approximately  610  m 
(2,000  ft)  in  a  single  night.  During  the 
active  season  (spring-summer),  females 
generally  spend  less  time  at.  and  travel 
further  away  from,  breeding  ponds  than 
males  (Kagarise  Sherman  1980).  Young 
of  year  metamorphs  (young  toads  that 

*  have  just  transformed  from  tadpoles) 
probably  hibernate  closer  to  the  ponds 
in  which  they  were  bom  than  adult 
toads  (Kagarise  Sherman  1980).  Stebbins 
(1951)  siiggested  that  isolation  or  semi- 
isolation  of  subpopulations  of  Yosemite 
toads  is  likely  because  they  are  imlikely 


to  cross  large,  dry,  forested  areas 
between  meadows. 

Adult  and  juvenile  Yosemite  toads  are 
lie-and-wait  predators.  They  remain 
motionless  until  a  prey  item 
approaches,  then  strike  and  capture  the 
prey  with  their  sticky  tongues  (Kagarise 
Sherman  and  Morton  1984).  The 
examined  stomach  contents  of  Yosemite 
toads  have  included  beetles,  ants, 
centipedes,  spiders,  dragonfly  larvae, 
mosquitos,  and  moth  and  butterfly 
larvae  (Grinnel  and  Storer  1924; 
Mullally  1953).  They  will  also  prey  on 
flies,  bees,  wasps,  millipedes  (Kagarise 
Sherman  and  Morton  1984),  spider 
mites,  crane  flies,  springtails,  owl  flies, 
and  damsel  flies  (Martin  1991). 

Yosemite  toad  tadpoles  graze  on 
detritus  and  plant  material  such  as  algae 
and  will  also  eat  other  items  such  as 
lodgepole  pine  pollen.  Yosemite  toad 
tadpoles  can  also  be  carnivorous  and 
will  eat  other  Yosemite  toad  tadpoles 
(see  Natural  Mortality,  below).  Pacific 
chorus  frog  (previously  Pacific  treefiog) 
(Pseudacris  regilla,  previously  Hyla 
regilla)  tadpoles,  diving  beetle  larvae, 
and  dead  mammals  (Martin  1991). 

Habitat  Requirements 

Yosemite  toads  use  meadow  habitats 
surrounded  by  lodgepole  pine  (Pinus 
contorta)  or  whitebark  pine  (P. 
albicaula)  (Camp  1916).  They  are  most 
likely  to  be  foimd  in  areas  with  thick 
meadow  vegetation  or  patches  of  low 
willows  (Salix  spp.)  (Mullally  1953). 
They  are  most  often  seen  near  water,  but 
only  occasionally  in  water  (Mullally  and 
Cunningham  1956).  and  use  rodent 
burrows  for  overwintering  and  probably 
for  temporary  refuge  during  the  summer 
(Jennings  and  Hayes  1994).  They  also 
use  spaces  under  siuiace  objects, 
including  logs  and  rocks,  for  temporary 
refuge  (Stebbins  1951;  Karlstrom  1962). 
Breeding  habitat  includes  the  edges  of 
wet  meadows  and  slow-flowing  streams 
(Jennings  and  Hayes  1994).  Tadpoles 
have  also  been  observed  in  shallow 
ponds  and  shallow  areas  of  lakes 
(Mullally  1953).  Moist  upland  areas 
such  as  seeps  and  springheads  are 
important  summer  non-breeding 
habitats  for  adult  toads  (D.  Martin,  pers. 
comm.  2002). 

Natural  Mortality 

Mountain  yellow-legged  frogs  [Rana 
muscosa)  (Mullally  1953).  aquatic 
dragonfly  larvae  (Jennings  and  Hayes 
1994),  diving  beetles  (Dytiscus  spp.) 
(Kagarise  Sherman  and  Morton  1984), 
and  possibly  larval  long-toed 
salamanders  (Ambystoma 
macrodactylum)  (Jennings  and  Hayes 
1994)  prey  on  the  yoimg  life  stages  of 
Yosemite  toads.  AJinerican  robins 
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(Turdus  migratorius)  prey  on  Yosemite 
toad  tadpoles  (Jennings  and  Hayes 
1994).  Garter  snakes  [Thamnophis  spp.) 
have  been  observed  to  eat  yearling 
Yosemite  toads  (D.  Martin,  pers.  comm. 
2002),  and  are  probably  the  most 
significant  predator  on  tadpoles  and 
metamorphs  (Karlstrom  1962;  Jennings 
and  Hayes  1994).  California  gulls  [Lams 
califomicus)  and  Clark's  nutcrackers 
(Nucifraga  columbiana)  have  been 
observed  killing  adult  toads  (Mulder  et 
al.  1978;  Kagarise  Sherman  1980; 
Kagarise  Sherman  and  Morton  1993). 
Cannibalism  has  been  recorded  in 
Yosemite  toad  tadpoles  (Martin  1991; 
Chan  2001).  The  tadpoles  have  not  been 
observed  to  kill  each  other,  but  they  do 
woimd  each  other  in  feeding  frenzies, 
and  have  been  observed  eating  dead 
tadpoles  of  their  own  species  (Martin 
1991;  Chan  2001;  D.  Martin,  pers. 
comm.  2002). 

Dessication  of  breeding  habitat  before 
tadpoles  metamorphose  is  a  major  cause 
of  mortality  (Zeiner  et  al.  1988;  Kagarise 
Sherman  and  Morton  1993;  Jennings 
and  Hayes  1994).  Eggs  are  sometimes 
killed  by  freezing  (Kagarise  Sherman 
and  Morton  1984).  Fimgal  grovrth  has 
also  been  observed  on  eggs  (Kagarise 
Sherman  1980),  but  it  is  unclear 
whether  the  fungus  causes  mortality  or 
grows  after  the  eggs  die  from  other 
causes. 

Toads  may  die  of  exposure  when 
crossing  snow  or  ice  (Kagarise  Sherman 
1980).  Toads  that  emerge  from 
hibernation  early  may  suffer  frt)m 
exposure  and  inabilityto  feed  if  there 
are  late-season  storms  (Kagarise 
Sherman  1980). 

Adult  toads  of  either  sex  may  drown 
or  asphyxiate  when  multiple  males 
attempt  to  amplex  a  single  female. 
Kagarise  Sherman  (1980)  dociunented 
the  death  of  a  single  female  in  this 
manner,  and  found  three  additional 
females  and  two  males  that  may  also 
have  died  during  multiple  amplexus. 

Historic  and  Current  Range  and  Status 

The  historic  range  of  Yosemite  toads 
in  the  Sierra  Nevada  occurs  from  the 
Blue  Lakes  region  north  of  Ebbetts  Pass 
(Alpine  County)  to  5  kilometers  (km) 
(3.1  miles  (mi))  south  of  Kaiser  Pass  in 
the  Evolution  Lake/Darwin  Canyon  area 
(Fresno  County)  Qennings  and  Hayes 
1994).  The  historic  elevational  range  of 
Yosemite  toads  is  1,460  to  3,630  m 
(4.790  to  11,910  ft)  (Stebbins  1985). 

Pre-1990  historic  records  of  Yosemite 
toad  localities  are  primarily  from 
museum  records  and  incidental 
sightings.  Systematic  habitat  surveys 
looking  specifically  for  Yosemite  toad 
populations  have  only  been  conducted 
since  the  early  1990s.  Therefore,  it  is 


impossible  to  know  how  many 
populations  have  declined  or  become 
extinct,  because  we  do  not  know  how 
many  populations  originally  existed. 
Sites  first  docimiented  after  1990  are 
useful  to  illustrate  the  current  range  of 
the  species,  but  are  not  useful  in 
discussing  its  decline,  due  to  lack  of 
baseline  data.  Based  on  the  number  of 
historic  sites  that  are  no  longer  occupied 
(see  below),  it  is  possible  that  many 
populations  have  disappeared  without 
ever  having  been  documented. 

Since  1990,  292  sites  throughout 
Yosemite  toads'  historic  range  have 
been  surveyed,  and  229  sites  have  been 
confirmed  to  be  occupied.  Known 
Yosemite  toad  locations  by  area  is  based 
on  the  most  comprehensive  dataset  on 
Yosemite  toad  localities  available, 
which  was  collected  by  the  U.S.  Forest 
Service  (USES)  for  use  in  their 
conservation  assessment  of  the  species 
(as  required  by  the  Sierra  Nevada  Forest 
Plan  Amendment  (U.S.  Department  of 
Agricultvire  (USDA)  200lf)).  This  data 
set  was  compiled  by  the  USES  and  came 
from  various  sources,  including 
University  of  California  and  California 
State  University  researchers,  the 
California  Academy  of  Science,  the 
National  Park  Service  (NPS),  the  U.S. 
Geological  Survey,  the  California 
Department  of  Fish  and  Game  (CDFG), 
and  the  California  Natural  Diversity 
Data  Base.  The  following  discussion  on 
the  number  of  Yosemite  toad  sites 
should  be  considered  an  approximation, 
based  on  best  available  information, 
because  surveys  are  ongoing  and  some 
sites  may  have  not  yet  been  reported 
and  added  to  the  database.  Also, 
multiple  sightings  in  close  proximity  to 
each  other  have  been  considered  as  a 
single  site  for  the  purposes  of  this 
discussion. 

The  historic  and  ciurent  acreage  of 
Yosemite  toad  habitat  (wet  meadows, 
shallow  breeding  waters,  and  moist 
uplands)  within  the  historic  range  of 
Yosemite  toads  is  unknown,  although 
these  habitats  have  been  degraded  and 
may  be  decreasing  in  area  as  a  result  of 
conifer  encroachment  and  livestock 
grazing  (see  Factor  A  below).  The  vast 
majority  of  land  within  the  range  of  the 
Yosemite  toad  is  federally  managed, 
with  919.011  hectares  (ha)  (2.270,918 
acre  (ac))  (99  percent  of  the  range)  on 
USES,  NPS,  and  Bureau  of  Land 
Management  lands.  Much  of  this  land  is 
within  designated  wilderness.  The 
remaining  land  within  the  species' 
range  is  a  mix  of  State,  local 
government,  and  private  lands. 

The  following  known  site  discussion 
is  based  on  the  California  Wildlife 
•  Habitat  Relations  range  map,  obtained 
as  a  geographic  information  system  data 


boTa  CDFG  for  the  species,  although  this 
map  includes  large  areas  of  unsuitable 
habitat.  However,  this  map  is  the  best 
available  range  map  for  the  species, 
although  the  species  has  been  detected 
in  a  few  locations  outside  its 
boundaries,  primarily  at  the  southern 
end  of  the  range.  The  site  specific 
information  is  based  on  localized 
studies  that  do  not  represent  a 
comprehensive  range-wide  assessments 
of  the  species  status. 

(1)  Yosemite  toads  are  known  from 
three  sites  in  the  southeast  comer  of  the 
El  Dorado  National  Forest  where  it 
borders  with  the  Toiyabe  and  Stanislaus 
National  Forests.  Two  of  these  three 
sites  have  been  confirmed  as  occupied 
since  1990. 

(2)  Yosemite  toads  are  known  bom  25 
locations  along  the  west  side  of  the 
Toiyabe  National  Forest,  15  of  which 
have  been  confirmed  as  occupied  since 
1990. 

(3)  Yosemite  toads  are  known  bora  28 
sites  on  the  Stanislaus  National  Forest, 
22  of  which  have  been  confirmed  as 
occupied  since  1990.  These  sites  occur 
primarily  in  two  groups,  one  on  the 
northern  edge  of  the  forest,  where  it 
borders  with  the- El  Dorado  and  Toiyabe 
National  Forests,  and  the  other  in  a 
band  extending  west  across  the 
Stanislaus  National  Forest,  from  its 
southeast  border  with  Yosemite 
National  Park  and  the  Toiyabe  National 
Forest. 

(4)  Yosemite  toads  are  known  frtjm  49 
sites  along  the  west  side  of  Inyo 
National  Forest,  35  of  which  have  been 
confirmed  as  occupied  since  1990. 

(5)  Yosemite  toads  are  known  from  91 
locations  throughout  Sierra  National 
Forest,  of  which  84  have  been 
confirmed  as  occupied  since  1990. 

(6)  Yosemite  toads  are  known  bora  78 
sites  scattered  throughout  Yosemite 
National  Park,  57  of  which  have  been 
confirmed  occupied  since  1990. 

(7)  Yosemite  toads  are  known  bova  18 
sites  throughout  the  northern  half  of 
Kings  Canyon  National  Park,  14  of 
which  have  been  confirmed  as  occupied 
since  1990. 

It  is  impossible  to  fully  determine  the 
extent  to  which  Yosemite  toads  have 
declined,  because  baseline  data  on  the 
number  and  size  of  historic  populations 
are  few.  The  following  studies,  which 
reassess  the  current  status  of  historically 
documented  populations,  give  the  most 
insight  into  the  species'  decline. 

Jennings  and  Hayes  (1994)  reviewed 
the  current  status  of  Yosemite  toads 
using  museum  records  of  historic  and 
recent  sightings,  published  data,  and 
impublished  data  and  field  notes  from 
biologists  working  with  the  species. 
They  mapped  55  historically 
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documented  general  localities 
throughout  the  range  of  the  species 
where  the  toad  had  been  present  (based 
on  144  specific  sites),  and  foimd  that 
Yosemite  toads  are  now  absent  from  29 
of  those  localities,  a  decline  of  over  50 
percent. 

In  1990,  David  Martin  surveyed  75 
sites  throughout  the  range  of  the 
Yosemite  toad  for  which  there  are 
historic  records  of  the  species'  presence, 
and  foimd  that  47  percent  of  those  sites 
showed  no  evidence  of  any  life  stage  of 
the  species  (Stebbins  and  Cohen  1997). 
a  decline  of  about  63  percent. 

Grinnell  and  Storer  (1924)  siuveyed 
for  vertebrates  at  40  sites  along  a  143- 
km  (89-mi)  west-to-east  transect  across 
the  Sierra  Nevada,  through  Yosemite 
National  Park,  in  1915  and  1919.  Drost 
and  Fellers  (1996)  conducted  more 
thorough  surveys,  specifically  for 
amphibians,  at  38  of  those  sites  in  1992. 
They  found  that  Yosemite  toads  were 
absent  from  6  of  13  sites  in  which  they 
had  been  foimd  in  the  original  survey. 
At  sites  where  Drost  and  Fellers  (1996) 
found  Yosemite  toads,  the  toads 
occurred  in  low  numbers  (only  15  total 
adult  and  juvenile  toads  at  all  sites), 
with  documented  declines  in  relative 
abimdance  in  three  of  the  Grinnel  and 
Storer  (1924)  sites,  as  based  on  their 
generedized  abundance  categories  such 
as  rare,  common,  and  abundant. 
Therefore,  the  species  has  declined  or 
disappeared  completely  from  at  least  9 
of  13  (69  percent)  of  the  Grinnel  and 
Storer  (1924)  sites. 

The  only  long-term  study  on  the  size 
of  a  population  of  Yosemite  toads 
indicates  that  the  population  has 
declined  dramatically.  Kagarise 
Sherman  and  Morton  (1993)  studied 
Yosemite  toads  at  Tioga  Pass  Meadow 
(Mono  County.  California)  intensively 
from  1971  to  1982,  and  made  less 
systematic  observations  from  1983  to 
1991.  To  estimate  the  adult  population 
size,  they  captiired  and  marked  toads  . 
entering  breeding  pools.  From  1974  to 
1978,  an  average  of  258  males  entered 
the  breeding  pools.  In  1979,  the  number 
of  male  toads  began  to  decline,  and  by 
1982.  the  number  of  males  had  dropped 
to  28.  During  the  same  time  period,  the 
niunber  of  females  varied  between  45 
and  100,  but  there  was  no  obvious  trend 
in  nimiber  observed.  In  periodic  surveys 
between  1983  and  1991,  it  appeared  that 
both  males  and  females  continued  to 
decline,  and  breeding  activity  became 
sporadic.  In  1990,  the  researchers  were 
only  able  to  locate  one  female,  two 
males,  and  four  to  six  egg  masses.  In 
1991,  they  found  only  one  male  and  two 
egg  masses.  The  researchers  also 
surveyed  non-breeding  habitat  in  the 
same  area  and  found  similar  population 


declines.  To  date,  the  population  .t 
Tioga  Pass  Meadow  has  not  recovered 
(Roland  Knapp,  Sierra  Nevada  Aquatic 
Research  Laboratory,  pers.  comm.  2002). 
Kagarise  Sherman  and  Morton  (1993) 
also  conducted  occasional  surveys  of  six 
other  populations  in  the  eastern  Sierra 
Nevada.  Five  of  these  populations 
showed  serious,  apparently  long-term, 
declines  between  1978  and  1981,  while 
the  sixth  population  held  relatively 
steady  imtil  the  final  survey  in  1990,  at 
which  time  it  dropped  precipitously.  In 
1991,  E.L.  Karlstrom  revisited  the  site  at 
which  he  had  studied  a  breeding 
population  of  Yosemite  toads  from  1954 
to  1958,  just  south  of  Tioga  Pass 
Meadow  within  Yosemite  National  Park 
(Tuolumne  County,  California),  and 
found  no  evidence  of  toads  or  signs  of 
breeding  (Kagarise  Sherman  and  Morton 
1993). 

Previous  Federal  Action 

On  April  3.  2000,  we  received  a 
petition  to  list  the  Yosemite  toad  as 
endangered  from  the  Center  for 
Biological  Diversity  and  Pacific  Rivers 
Council.  On  October  12,  2000,  we 
annoimced  a  90-day  petition  finding  in 
the  Federal  Register  (65  FR  60607) 
concluding  that  the  petition  presented 
substantial  scientific  or  conunercial 
information  to  indicate  that  the  listing 
of  the  Yosemite  toad  may  be  warranted. 

This  12-month  finding  is  made  in 
accordance  with  a  settlement  agreement 
which  requires  us  to  complete  a  finding 
by  November  30,  2002  [Center  for 
Biological  Diversity  and  Pacifi(  Rivers 
Council  V.  Norton  and  Jones,  No.  C-01- 
2106  (N.D.  Calif.)). 

Sommary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  describe  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  In  the  case  of  the  Yosemite  toad, 
the  specific  relationship  between  the 
potential  threats  under  each  factor  and 
the  continued  decline  of  the  species 
remains  unclear.  These  factors,  and 
their  application  to  the  Yosemite  toad, 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
following  discussion  presents  several 
threats  to  the  species'  habitat  or  range. 

Grazing 

Livestock  grazing  began  in  Sierra 
Nevada  meadow  and  riparian  areas  with 


the  settlement  of  California  by  the 
Spanish  in  the  mid-1 700s,  and  rose  to 
a  level  that  caused  significant  impacts 
in  the  mid-1800s  following  the  gold 
rush  (Menke  et  al.  1996).  In  general, 
livestock  grazing  within  the  range  of  the 
Yosemite  toad  was  at  a  high,  but 
imdocumented,  level  until  the 
establishment  of  National  Parks 
(beginning  in  1890)  and  National 
Forests  (beginning  in  1905)  (Menke  et 
al.  1996)  in  the  Sierra  Nevada  area. 
Within  established  National  Parks, 
livestock  grazing  was  gradually 
eliminated,  but  packstock  grazing  was 
permitted  and  has  increased  over  time 
(Menke  et  al.  1996). 

Over  time  within  established  National 
Forests,  the  amount  of  grazing  was 
gradually  reduced,  better  documented, 
and  the  type  of  animals  grazed  shifted 
from  predominantly  sheep  to  cattle  and 
packstock  (Menke  et  al.  1996).  fa 
general,  livestock  grazmg  within  the 
National  Forests  in  the  Sierra  Nevada 
has  continued  with  gradual  reductions 
since  the  1920s,  except  for  an  mcrease 
during  Worid  War  II  (Menke  et  al.  1996). 
Currently,  there  are  numerous  active 
and  inactive  livestock  grazing 
allotments  on  the  five  National  Forests 
that  occiu  within  the  range  of  the 
Yosemite  toad.  Approximately  71  active 
and  36  inactive  allotments  occur  across 
the  Eldorado,  Toiyabe.  fayo.  Stanislaus, 
and  Sierra  National  Forests  (Laura 
Conway,  Stanislaus  National  Forest, 
pers.  comm.  2002;  Holly  Eddinger, 
Sierra  National  Forest,  in  litt.,  2002; 
Aimee  Smith,  Sierra  National  Forest,  in 
litt.,  2002). 

Smce  1970,  the  continuing  decrease 
in  grazing  permitted  on  the  National 
Forests  has  been  motivated  by  concern 
for  resource  protection  (Menke  et  al. 
1996).  National  Forests  have  conducted 
projects  to  minimize  or  rehabilitate 
areas  impacted  by  grazing,  includmg 
exclosures  around  some  sensitive  areas, 
erosion  control  structures,  and 
replanting  of  riparian  species. 

Packstock  grazing  is  the  only  grazing 
currently  allowed  in  National  Parks,  and 
it  is  also  allowed  in  National  Forests. 
There  has  been  very  little  monitoring  of 
the  impacts  of  packstock  use  m  the 
Sierra  Nevada,  which  increased  after  ' 
World  War  II  due  to  increased  road 
access,  and  increases  in  leisure  time  and 
disposable  income  (Menke  etal.  1996). 
The  recreational  use  of  packstock  and 
horsebackriding  in  the  Sierra  Nevada 
can  be  expected  to  increase  further  as 
hiunan  populations  mcrease  (State  of 
California  2001;  USDA  2001g). 

Mule  deer  [Odocoileus  hemionus)  and 
bighorn  sheep  (Ovis  canadensis)  have 
always  occuired  within  the  habitats 
used  by  the  Yosemite  toad  (fagles  1965). 
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However,  grazmg  by  dense  groups  of 
large  herbivores  such  as  cattle  and 
horses  is  not  a  natural  situation  in  those 
habitats,  and  these  habitats  are 
vulnerable  to  degradation.  Because 
Yosemite  toad  breeding  habitat  is 
shallow,  that  habitat  is  very  vulnerable 
to  changes  in  hydrology  caused  by 
grazing  (D.  Martin,  pers.  comm.  2002;  R. 
Knapp,  pers.  conun.  2002). 

Ehrect  and  indirect  mortality  of 
Yosemite  toads  have  occurred  as  a  result 
of  livestock  grazing.  Cattle  have  been 
observed  to  trample  Yosemite  toad  eggs 
and  disturb  eggs  such  that  they  fall  into 
hoofprints  or  other  deeper  water  and 
die.  Metamorph  Yosemite  toads  have 
been  observed  to  fall  into  cattle 
hoofprints  or  to  be  defecated  on  by 
cattle,  become  trapped,  and  die,  and 
adult  Yosemite  toads  have  been 
observed  trampled  to  death  in  cattle 
hoo^rints  (D.  Martin,  pers.  comm. 
2002).  Preliminary-  research  data 
indicate  that  Yosemite  toad  tadpoles  in 
grazed  areas  take  longer  to 
metamorphose  and  produce  smaller 
metamorphs  than  those  in  areas  being 
rested  from  grazing,  presumably  due  to 
high  bacteria  and  nutrient  levels, 
causing  low  water  quality  in  the  grazed 
areas  (D.  Martin,  pers.  comm.  2002). 

Grazing  removes  vegetative  cover,  and 
before/after  surveys  have  shown 
reductions  in  the  number  of  Yosemite 
toads  using  an  area  after  the  herbaceous 
cover  was  grazed  (D.  Martin,  pers. 
comm.  2002).  Grazing  can  also  cause 
erosion  by  distiubing  the  ground, 
removing  vegetation,  and  destroying 
peat  layers  in  meadows,  which  lowers 
the  groimdwater  table  and  summer 
flows  (Armour  et  al.  1994;  D.  Martin, 
pers.  comm.  2002).  Consequently,  this 
may  increase  the  stranding  and 
mortality  of  tadpoles,  or  make  these 
areas  completely  lusuitable  for 
Yosemite  toads  (D.  Martin,  pers.  comm. 
2002).  Grazing  can  also  degrade  or 
destroy  moist- upland  areas  used  as  non- 
breeding  habitat  by  Yosemite  toads  (D. 
Martin,  pers.  comm.  2002).  especially 
when  nearby  meadow  and  riparian  areas 
have  been  fenced  to  exclude  livestock. 
Livestock  may  also  collapse  rodent 
burrows  used  by  Yosemite  toads  as 
cover  and  hibernation  sites,  or  disturb 
toads  and  disrupt  their  behavior. 

The  impacts  of  grazing  on  habitat  can 
be  inferred  by  observing  the  recovery  of 
vegetation,  ground  stability,  and  water 
flow  that  occurs  when  riparian  areas  are 
fenced  to  exclude  livestock  (Kattelmann 
and  Embury  1996).  An  example  of  this, 
from  a  drainage  occupied  by  Yosemite 
toads,  is  provided  by  a  study  of  fish 
habitat  on  Silver  King  and  Coyote 
Valley  Creeks  (tributaries  of  the  Carson 
River.  Alpine  County,  California),  in 


this  study,  stream  reaches  were  fenced 
to  exclude  catUe  and,  over  time,  bank 
stability  increased  and  stream  channels 
became  dee[>er  and  narrower  than  the 
unfenced  reaches.  This  indicated  that 
stieambank  sloughing  had  been  reduced 
and  vegetation  was  stabilizing  soils  and 
reducing  erosion  (Overton  et  al.  1994; 
Kattelmann  and  Embury  1996). 

Livestock  grazing  in  the  Sierra  Nevada 
has  been  so  widespread  for  so  long  that, 
in  most  places,  no  ungrazed  areas  are 
available  to  illustrate  the  natiu^ 
condition  of  the  habitat  (Kattelmann 
and  Embury  1996).  Due  to  the  long,  and 
historically  unregulated  history  (Menke 
et  al.  1996)  of  livestock  and  packstock 
grazing  in  the  Sierra  Nevada,  and  the 
lack  of  historic  Yosemite  toad 
population  size  estimates,  it  is  difficult 
to  make  a  quantitative  link  between 
grazing  and  reductions  in  Yosemite  toad 
populations.  However,  because  of  the 
documented  negative  effects  of  livestock 
on  Yosemite  toad  habitat,  and 
documented  direct  mortality  of  the 
species  caused  by  livestock,  the  decline 
of  some  populations  of  Yosemite  toad 
has  been  attributed  to  the  effects  of 
livestock  grazing  (Jennings  and  Hayes 
1994;  Jennings  1996). 

Roads  and  Timber  Harvest 

Any  activity  that  severely  alters  the 
terrestrial  environment,  such  as  road 
construction  and  timber  harvest,  is 
likely  to  result  in  the  reduction  and 
occasional  extirpation  of  amphibian 
populations  in  the  Sierra  Nevada 
(Jennings  1996).  By  creating  gaps  in  the 
natural  vegetation,  roads  and  harvested 
areas  may  act  as  dispersal  barriers  and 
contribute  to  the  fr^mentation  of 
Yosemite  toad  habitat  and  populations. 
Habitat  fragmentation  has  been  shown 
to  have  a  negative  effect  on  amphibian 
species  richness  (Lehtinen  et  al.  1999). 
Timber  harvest  removes  vegetation  and 
causes  ground  disturbance  and  soil 
compaction,  which  makes  that  ground 
more  susceptible  to  erosion  (Helms  and 
Tappeiner  1996).  Much  of  the  erosion 
caused  by  timber  harvests  is  from 
logging  roads  (Helms  and  Tappeiner 
1996).  This  erosion  could  damage 
Yosemite  toad  breeding  habitat  by 
lowering  the  water  table,  and  drying  out 
riparian  habitats  used  by  the  species. 

Prior  to  the  formation  of  National 
Parks  and  National  Forests,  timber 
harvest  was  widespread  and 
unregulated,  but  primarily  took  place  at 
low  elevations  on  the  west  slope  of  the 
Sierra  Nevada,  below  the  elevational 
range  of  the  Yosemite  toad  (University 
of  California  (UC)  1996).  Between  1900 
and  1950.  the  majority  of  timber  harvest 
took  place  on  old  growth  forests  on 
private  land  (UC  1996).  The  majority  of 


roads  in  National  Forests  of  the  Sierra 
Nevada  were  built  between  1950  and 
1990  to  allow  access  to  the  forests  for 
timber  harvest  (USDA  2001h).  Between 
1950  and  the  early  1990s,  the  USFS 
allowed  major  increases  in  timber 
harvest  on  National  Forests  and  at 
higher  elevations,  and  the  majority  of 
impacts  on  Yosemite  toads  probably 
took  place  during  this  period. 

Roads  may  cause  the  potential  for 
direct  mortality  of  amphibians  through 
roadkill  (deMaynadier  and  Hunter 
2000),  and  the  possible  introduction  of 
contaminants  such  as  petroleum 
products,  herbicides,  and  pesticides. 
The  levels  of  timber  harvest  and  road 
construction  have  declined  substantially 
since  implementation  of  the  California 
Spotted  Owl  Sierran  Province  Interim 
Guidelines  in  1993,  and  some  existing 
roads  have  been,  or  are  scheduled  for. 
decomissioning  (USDA  2001h). 
Therefore,  the  risks  posed  by  new  roads 
and  timber  harvests  have  declined,  but 
those  already  existing  still  pose  risks  to 
the  species  and  its  habitat  through 
erosion,  roadkill,  and  contaminant 
introduction. 

Vegetation  and  Fire  Management 

Activities 

Vegetation  management  includes  the 
removal  of  small  trees  and  brush  to 
reduce  fuels,  and  to  reduce  competition 
which  allows  faster  growth  of  desired 
tree  species  (Helms  and  Tappeiner 
1996).  These  activities  may  distiub  the 
ground  and  increase  erosion,  which 
could  cause  damage  to  Yosemite  toad 
habitat  through  siltation  and  lowering  of 
groundwater  levels.  Brush  removal 
sometimes  includes  the  use  of 
herbicides,  which  may  run  off  into 
Yosemite  toad  habitat,  causing  lethal  or 
sublethal  effects  on  individuals  [see 
Factor  D  and  E  below). 

Long-term  fire  suppression  has 
influenced  changes  in  forest  structure 
and  dynamics  in  the  Sierra  Nevada.  In 
general,  the  fire  retujn  interval  is  now 
much  longer  than  it  was  historically, 
and  live  and  dead  fuels  are  more 
abundant  and  continuous  (USDA 
2001c).  Fire  is  thought  to  be  important 
in  maintaining  open  aquatic  and 
riparian  habitats  for  amphibians  in  some 
systems  (Russel  et  al.  1999). 

Fire  suppression,  and  changes  in  fire 
frequency  and  hydrology,  has  probably 
contributed  to  the  decline  of  Yosemite 
toads  through  habitat  loss  caused  by 
conifer  encroachment  on  meadows 
(Chang  1996;  NPS  2002).  Under  natural 
conditions,  conifers  are  excluded  from 
meadows  by  fire  and  soils  too  saturated 
for  their  survival.  But  as  conifers  begin 
to  encroach  on  a  meadow,  if  they  are  not 
occasionally  set  back  by  fire,  they 
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transpire  water  out  of  the  meadow, 
reducing  the  saturation  of  the  soils,  and 
facilitating  further  conifer 
encroachment.  Therefore,  some 
vegetation  treatment  may  be  needed  to 
maintain  or  restore  Yosemite  toad 
habitat. 

Increases  in  fiiel  abundance  have 
created  the  potential  for  catastrophic 
fires  which  could  cause  direct  mortality 
of  Yosemite  toads;  however,  data  on  the 
direct  effects  of  fire  on  Yosemite  toads 
are  lacking.  Fires  and  mechanical  fire 
suppression  activities  (such  as  cutting 
fire  lines)  could  cause  erosion  and 
siltation  that  could  negatively  impact 
Yosemite  toad  habitat.  However, 
amphibians  in  general  are  thought  to 
retreat  to  moist  or  subterranean  refuges 
and  thereby  suffer  low  mortality  during 
natural  fires  (Russel  et  al.  1999). 

Fire  retardant  chemicals  contain 
nitrogen  compounds  or  surfactants 
(soaps).  Laboratory  tests  of  these 
chemicals  have  shown  that  after 
surfactants  and  ammonia  are  released 
when  they  are  added  to  water,  they 
cause  mortality  in  fish  and  aquatic 
invertebrates  (Hamilton  et  al.  1996).  and 
likely  have  similar  effects  on 
amphibians.  Therefore,  if  fire  retardant 
chemicals  were  dropped  in  or  near 
Yosemite  toad  habitat,  they  could  have 
negative  effects  on  individual  toads.  The 
majority  of  vegetation  and  fire 
management  activities  take  place  at 
lower  elevations,  but  they  do  pose  a 
threat  to  the  species  when  they  take 
place  within  the  species'  elevational 
range. 

Recreation 

Recreational  activities  take  place 
throughout  the  Sierra  Nevada  and  can 
have  significant  negative  impacts  on 
wildlife  and  their  habitats  (USDA 
2001a).  Recreation  is  the  fastest  growing 
use  of  National  Forests  (USDA  200lf). 
Heavy  foot  traffic  in  riparian  areas 
tramples  vegetation,  compacts  soils,  and 
can  physically  damage  streambanks. 
Trails  (foot,  horse,  bicycle,  or  off- 
highway  motor  vehicle)  compact  soil  in 
riparian  habitat,  which  increases 
erosion,  replaces  vegetation,  and  can 
lower  the  water  table  (Kondolph  et  al. 
1996).  Trampling  or  the  collapsing  of 
rodent  bxurows  by  recreationists,  pets, 
and  vehicles  could  lead  to  direct 
mortality  of  all  life  stages  of  the 
Yosemite  toad.  Recreational  activity 
may  also  disturb  toads  and  disrupt  their 
behavior  (Karlstrom  1962). 

Dams  and  Water  Diversion 

Several  artificial  lakes  are  located  in 
or  above  Yosemite  toad  habitat,  most 
notably  Edison,  Florence,  Huntington, 
Courtright,  and  Wishon  Reservoirs.  By 


altering  the  timing  and  magnitude  of 
water  flows,  these  reservoirs  have 
caused  changes  in  hydrology  which  may 
have  negatively  altered  Yosemite  toad 
habitat.  Changes  in  water  flows  have 
caused  increased  water  levels  upstream 
of  the  reservoirs,  which  may  have 
reduced  the  suitability  of  shallow  water 
habitats  necessary  for  egg  laying,  or 
allowed  the  invasion  of  predatory  fish 
into  those  habitats.  Water  flow  changes 
may  have  contributed  to  the  mortality  of 
eggs  and  tadpoles  either  by  stranding 
during  low  water  or  innimdation  during 
high  water.  The  reservoirs  themselves 
probably  cover  what  was  once  Yosemite 
toad  habitat.  Most  native  Sierra  Nevada 
amphibians  caimot  live  in  or  move 
through  reservoirs  0ennings  1996). 
Therefore,  reservoirs  represent  both  a 
loss  of  habitat  and  a  barrier  to  dispersal 
and  gene  flow.  These  factors  have 
probably  contributed  to  the  decline  of 
Yosemite  toads  and  continue  to  pose  a 
risk  to  the  species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  known 
commercial  market  for  Yosemite  toads. 
There  is  also  no  documented 
recreational  or  educational  use  for 
Yosemite  toads,  althoiigh  it  is  likely  that 
they  have  been  handled  by  ciuious 
members  of  the  public  and  collected  as 
pets. 

Scientific  research  may  cause  some 
stress  to  Yosemite  toads  through 
disturbance  and  disruption  of  behavior, 
handling,  and  injuries  associ  .ted  with 
marking  individuals.  Scientific  research 
has  resulted  in  the  death  of  a  few 
individuals  through  accidental 
trampling  (Green  and  Kagarise  Sherman 
2001),  irradiation  where  Karlstrom 
(1957)  collected  data  on  Yosemite  toad 
movements  by  implanting  them  with 
radioactive  tags,  and  collection  for 
museum  specimens  (Jennings  and  Hayes 
1994).  Given  the  current  reduced  size 
and  niunber  of  populations  (Jennings 
and  Hayes  1994),  further  collection 
could  pose  a  serious  threat  to  Yosemite 
toad  populations. 

C.  Disease  orpredation.  Prior  to  the 
stocking  of  high  Sierra  Nevada  lakes 
with  salmonid  fishes,  which  began  over 
a  century  ago,  fish  were  entirely  absent 
from  most  of  this  region  (Bradford 
1989).  Introduced  fish,  such  as  rainbow 
and  golden  trout  [Oncorhynchus  mykiss 
ssp.),  brown  trout  [Salmo  trutta),  and 
brook  trout  [Salvelinus  fontinalis),  have 
been  shown  to  have  a  negative  impact, 
primarily  through  predation,  on  native 
populations  of  Sierra  Nevada 
amphibians,  including  the  mountain 
yellow-legged  frog  (Bradford  1989; 
Knapp  and  Matthews  2000)  and  Pacific 
chorus  frog  (Matthews  et  al.  2001). 


Data  on  the  effects  of  introduced  fish 
on  Yosemite  toads  are  less  clear, 
although  re-surveys  of  historic  Yosemite 
toad  sites  have  shown  that  the  species 
had  disappeared  from  several  lakes 
where  they  formally  bred  and  which  are 
now  occupied  by  fish  (Stebbins  and      *■ 
Cohen  1997;  D.  Martin,  pers.  conun. 
2002).  Drost  and  Fellers  (1994)  state  that 
Yosemite  toads  are  less  vulnerable  to 
fish  predation  than  frogs  because  they 
breed  primarily  in  ephemeral  waters 
that  do  not  support  fish.  The  palatability 
of  Yosemite  toad  tadpoles  to  fish 
predators  is  unknown  (Jennings  and 
Hayes  1994),  but  is  often  assumed  to  be 
low  based  on  the  impalatability  of 
western  toads  (Drost  and  Fellers  1994; 
Kiesecker  et  al.  1996),  to  which 
Yosemite  toads  are  closely  related. 
Brook  trout  have  been  observed  to  prey 
on  Yosemite  toad  tadpoles  and  to  "pidi 
at"  Yosemite  toad  eggs,  which  later 
became  infected  with  fungus  (D.  Martin, 
pers.  comm.  2002).  Brook  trout  have 
been  observed  to  swim  near,  but  ignore, 
Yosemite  toad  tadpoles,  which  gives 
evidence  towards  tadpoles  being 
unpalatable,  at  least  in  some  situations. 
If  Yosemite  toad  tadpoles  are 
impalatable  to  trout,  some  tadpoles  may 
still  be  taken  by  trout  that  have  not 
learned  to  avoid  them  yet  (R.  Knapp, 
pers.  comm.  2002).  The  palatability  of 
metamorph  Yosemite  toads  to  trout  is 
also  unknown,  but  metamorph  western 
toads  have  been  observed  in  golden 
trout  stomach  contents  (R.  Knapp,  pers. 
comm.  2002). 

At  a  site  where  Yosemite  toads 
normally  breed  in  small  meadow  ponds, 
they  have  been  observed  to  successfully 
switch  breeding  activities  to  stream 
habitat  containing  fish  during  years  of 
low  water  (Phil  Strand,  Sierra  National 
Forest,  pers.  comm.  2002).  Thus, 
drought  conditions  can  increase  the 
toads'  exposure  to  predatory  fish.  Also, 
although  the  number  of  lake  breeding 
sites  used  by  Yosemite  toads  is  small 
relative  to  the  number  of  ephemeral 
sites,  lake  sites  may  be  especially 
important  because  they  are  more  likely 
to  be  useable  diuing  years  with  low 
water  (R.  Knapp,  pers.  comm.  2002). 

The  effects  of  introduced  fish  on 
Yosemite  toads  needs  further  study, 
especially  palatability  experiments  to 
determine  the  level  of  predation. 
Because  Yosemite  toads  primarily  breed 
in  ephemeral  waters,  fish  are  probably 
less  of  an  impact  on  them  than  on 
amphibians  that  breed  primarily  in 
perennial  lakes  and  streams.  However, 
the  observed  predation  of  Yosemite  toad 
tadpoles  by  trout  (Martin  1992;  D. 
Martin,  pers.  comm.  2002)  indicate  that 
introduced  fish  do  pose  a  risk  to  the 
species  in  some  situations,  which  may 
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be  accentuated  during  drought  years. 
Therefore,  introduced  fish  have 
probably  contributed  to  the  decline  of 
the  species.  As  Yosemite  toad 
populations  become  smaller  and  more 
fragmented,  the  impacts  of  predation 
may  be  significant. 

Various  diseases  have  been  confirmed 
in  dead  Yosemite  toads  (Green  and 
Kagarise  Sherman  2001).  Those 
diseases,  in  concert  with  other  factors, 
are  likely  to  have  contributed  to  the 
decline  of  Yosemite  toads  and  continue 
to  be  a  risk  to  the  species.  Mass  die-offs 
of  amphibians  have  been  attributed  to: 
chytrid  fungal  infections  of  metamorphs 
and  adults  (Carey  et  al.  1999); 
Saprolegnia  fungal  infections  of  eggs 
(Blaustein  et  al.  1994);  iridovirus 
infection  of  larvae,  metamorphs,  or 
adults;  and  bacterial  infections  (Carey  et 
al.  1999).  Humans,  pets,  livestock, 
packstock,  vehicles,  and  wild  animals 
may  all  act  as  disease  vectors.  Although 
it  has  not  been  observed  in  the  Sierra 
Nevada,  introduced  fish  may  also  serve 
as  disease  vectors  to  amphibians. 
Infection  of  both  fish  and  amphibians  by 
the  same  pathogen  has  been 
documented  with  viral  (Mao  et  al.  1999) 
and  fungal  (Blaustein  et  al.  1994) 
pathogens. 

Tissue  samples  from  dead  or  dying 
adults  and  from  healthy  tadpoles  were 
collected  during  a  die-off  of  adult 
Yosemite  toads  at  Tioga  Pass  Meadow 
and  Saddlebag  Lake  and  analyzed  for 
disease  (Green  and  Kagarise  Sherman 
2001).  Several  infections  were  found  in 
the  adults,  including:  chytridiomycosis 
(chjrtrid  fungal  infection),  bacillary 
bacterial  septicemia  (red- leg  disease), 
Dennosporidium  (a  fungal  infection), 
myxozoan  infection  (parasitic 
cnidarians  (relatives  of  jellyfish)), 
Rhabdias  spp.  (a  parasitic  roundworm] 
infection,  and  several  species  of 
trematode  (parasitic  flatworm)  infection. 
However,  no  single  infectious  disease 
was  foimd  in  more  than  25  percent  of 
individuals,  and  some  dead  toads 
showed  no  infection  that  would  explain 
their  death.  No  evidence  of  infection 
was  found  in  tadpoles.  The  authors 
concluded  that  the  die-off  was  caused 
by  suppression  of  the  immune  system 
caused  by  an  undiagnosed  viral 
infection  or  chemical  contamination 
that  made  the  toads  susceptible  to  the 
diagnosed  infections.  This  seems  likely 
considering  the  evidence  suggesting 
environmental  contaminants  as  a  factor ' 
contributing  to  the  decline  of  Yosemite 
toads  (see  Factor  E). 

Carey  (1993)  developed  a  model  to 
explain  the  disappearance  of  boreal 
toads  {Bufo  boreas  boreas)  in  the  Rocky 
Mountains.  In  that  model,  she 
hypothesized  that  the  toads  were 


stressed  by  some  unknown 
environmental  factor.  This  stress  caused 
a  physiological  response  that 
suppressed  the  immune  system,  which 
was  further  hindered  by  cold 
temperatures  typical  of  the  toads'  high- 
elevation  environment.  The  toads  then 
died  of  infection  by  pathogens  normally 
found  in  their  environment.  This  model 
may  fit  Yosemite  toad  die-offs,  given  the 
close  relationship  between  the  two 
toads  and  their  occupation  of  similar 
habitats. 

Saprolegnia  ferax  is  a  species  of  water 
mold  that  commonly  infects  fish.  This 
mold  has  been  dociunented  to  cause 
massive  lethal  infection  of  eggs  of 
western  toads  in  Oregon  (Blaustein  et  al. 
1994).  However,  it  is  unclear  whether 
the  infection  was  caused  by  the 
introduction  of  the  fungal  pathogen  via 
fish  stocking,  or  if  the  fungus  was 
already  present  and  the  eggs'  ability  to 
resist  infection  was  inhibited  by  some 
unknown  environmental  factor. 
Subsequent  laboratory  experiments 
(Kiesecker  et  al.  2001),  showed  that  the 
fungus  could  be  passed  from  hatchery 
fish  to  western  toads.  Fungal  growth  on 
Yosemite  toad  eggs  was  observed  by 
Kagarise  Sherman  (1980),  but  the  fungal 
species  was  not  determined,  and  it  was 
unclear  whether  the  fungus  killed  the 
eggs  or  grew  on  them  after  they  died  of 
some  other  cause. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Yosemite 
toad  occurs  on  Federal,  State,  and 
private  lands.  Existing  regulatory 
mechanisms  do  not  fully  protect  this 
species  or  its  habitat  on  these  lands. 
Federal,  State,  and  local  laws  have  been 
insufficient  to  prevent  past  and  ongoing 
losses  of  the  limited  habitat  of  the 
Yosemite  toad. 

Under  section  404  of  the  Clean  Water 
Act  (CWA),  the  U.S.  Army  Corps  of 
Engineers  (Corps)  regulates  the 
discharge  of  fill  material  into  waters  of 
the  United  States,  including  wetlands. 
However.  99  percent  of  the  Yosemite 
toad's  range  is  on  Federal  land,  so  few 
projects  that  include  fill  of  wetlands  are 
likely  in  these  areas.  Therefore,  section 
404  of  the  CWA  is  not  likely  to  be 
relevant  to  the  Yosemite  toad  in  most 
cases. 

Yosemite  toads  may  not  be  taken  or 
possessed  within  a  National  Park 
without  a  special  permit  from  the  NPS. 
In  addition,  cattle  grazing,  stocking  of 
invasive  fish,  and  most  timber  harvest 
are  prohibited  within  National  Park 
boundaries  (NPS  2001).  However. 
Yosemite  toads  have  continued  to 
decline  within  the  National  Parks  in 
which  the  species  occurs.  This  may  be, 
in  part,  due  to  the  Parks  allowing  such 
activities  as  packstock  grazing  and 


recreation  in  Yosemite  toad  habitat,  as 
well  as  chemical  contamination  of  the  • 
species  and  its  habitat  from  sources 
outside  the  Parks. 

The  Wilderness  Act  of  1964  calls  for 
designated  wilderness  land  "to  be 
protected  and  managed  so  as  to  preserve 
its  natvual  conditions."  Timber  harvest 
and  the  use  of  motor  vehicles  are 
generally  prohibited  within  wilderness 
areas,  but  cattle  grazing  and  invasive 
fish  stocking  are  permitted  within 
National  Forest  wilderness  lands  and 
pose  a  threat  to  the  species  and  its 
habitat.  The  species  has  declined 
sharply  (Jennings  and  Hayes  1994) 
regardless  of  wilderness  designation  in 
large  portions  of  its  range. 

"The  Yosemite  toad  is  considered  a 
sensitive  species  by  the  USFS.  Each 
National  Forest  was  required  to 
complete  a  Land  and  Resource 
Management  Plan  (LRMP)  by  the  Forest 
and  Rangeland  Renewable  Resources 
Planning  Act  of  1974,  as  amended  by 
the  National  Forest  Management  Act  of 
1976  (NFMA).  Those  acts  require  that 
the  LRMPs  provide  for  multiple  use  and 
sustained  yield  of  the  products  and 
services  obtained  &t>m  the  National 
Forests,  including  wildlife.  The  Sierra 
Nevada  Forest  Plan  Amendment 
(Amendment)  (USDA  2001d)  amends 
the  LRMPs  of  National  Forests  within    . 
the  Sierra  Nevada  to  address  issues 
pertaining  to:  old  forest  ecosystems  and 
associated  species;  aquatic,  riparian, 
and  meadow  ecosystems  and  associated 
species;  fire  and  fuels;  noxious  weeds; 
and  lower  westside  hardwood 
ecosystems.  The  Amendment  calls  for 
the  preparation  of  a  conservation 
assessment,  activity-related  standards 
and  guidelines,  and  conservation 
measures  by  the  USFS  to  protect 
Yosemite  toads  and  their  habitat 
occurring  in  National  Forests  within  the 
Sierra  Nevada. 

Under  the  Amendment  to  the  LRMPs 
of  National  Forests  within  the  Sierra 
Nevada,  (USDA  2001f).  the  USFS  is  to 
provide  the  following  conservation 
measures  for  Yosemite  toads  under:  (A) 
Exclude  livestock  (including  pack  and 
saddle  stock)  from  standing  water  and 
saturated  soils  in  wet  meadows  and 
associated  streams  and  springs  occupied 
by  Yosemite  toads,  or  identified  as 
"essential  habitat"  in  the  conservation 
assessment  for  the  Yosemite  toad  during 
the  breeding  and  rearing  season  (as 
determined  locally).  If  physical 
exclusion  of  livestock,  such  as  fencing, 
is  impractical,  then  exclude  grazing 
from  the  entire  meadow  until  the 
meadow  has  been  dry  for  2  weeks.  Wet 
meadows  are  defined  as  relatively  open 
meadows  with  low  to  moderate  amounts 
of  woody  vegetation  that  have  standing 
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water  and  saturated  soils  after  the  first 
of  Jime;  if  these  conditions  do  not 
persist  in  the  meadow  for  more  than  2 
weeks,  allow  grazing  only  in  those 
portions  of  the  meadow  where  dry 
conditions  exist;  (B)  Monitor  a  sample 
of  occupied  Yosemite  toad  sites  to 
assess:  (1)  Habitat  conditions,  and  (2) 
Yosemite  toad  occupancy  and 
population  djmamics.  Based  on  the 
monitoring  data,  modify  or  suspend 
grazing  if  Yosemite  toad  conservation  is 
not  being  accomplished.  These  grazing 
restrictions  may  be  modified  through 
formal  adaptive  management  studies, 
developed  in  cooperation  with  the 
USFS's  Pacific  Southwest  Research 
Station,  designed  to  assess  the  effects  of 
grazing  intensity  and  frequency  on 
Yosemite  toad  habitat  conditions  and 
site  occupancy;  and  (C)  Conduct  siuveys 
of  unoccupied  suitable  habitat  for  the 
Yosemite  toad  within  this  species' 
historic  range  to  determine  presence  of 
Yosemite  toads.  Complete  surveys  of 
these  areas  within  3  years  of  January 
2001.  If  surveys  are  not  completed 
within  the  3-year  period,  consider 
unsiu'veyed  meadows  as  occupied 
habitat  and  apply  restrictions  for 
excluding  livestock  described  in  (A). 

Conservation  measures  also  include 
direction  to  avoid  application  of 
pesticides  within  152  m  (500  ft)  of 
known  Yosemite  toad  sites,  and  the 
removal  of  invasive  fish  fitjm  some 
areas  of  mountain  yellow-legged  frog 
habitat,  which  could  benefit  Yosemite 
toads  if  they  are  also  using  those  areas 
(USDA  2001  d).  The  conservation 
measures  also  set  limits  for  grazing 
utilization  of  grasses  and  shrubs, 
livestock  use  and  road  construction  in 
willow  flycatcher  [Empidonax  trailii) 
habitat  (which  includes  areas  that  may 
also  be  inhabited  by  Yosemite  toads), 
packstock  use  of  Yosemite  toad  habitat 
during  the  breeding  and  rearing  season, 
and  disturbance  of  streambanks  and 
lakeshores.  The  conservation  measures 
also  recommend  removing  livestock 
gathering  and  handling  facilities  frt>m 
riparian  and  meadow  areas  and 
providing  off-stream  watering  devices 
for  livestock.  The  Amendment  also 
includes  requirements  for  monitoring  to 
review  how  well  the  objectives 
established  by  the  Amendment  have 
been  met,  and  how  closely  management 
standards  and  guidelines  have  been 
applied  (USDA  2001e). 

'The  USFS  has  been  implementing 
these  conservation  measures  since  2001 . 
but  they  have  not  yet  been  fully 
implemented.  The  Amendment  is 
currently  being  reviewed,  and  it  remains 
unknown  if  these  measures  will  be 
changed,  or  if  any  additional  protection 
of  the  Yosemite  toad  will  be  included. 


Therefore,  the  Amendment  has  not  yet 
provided  sufficient  protection  for  the 
Yosemite  toad  and  its  habitat,  and  it  is 
not  known  if  it  will  in  the  future.  Also, 
the  effect  of  the  LRMPs  in  place  on 
National  Forests  within  the  Sierra 
Nevada  is  unknown.  Yosemite  toads 
have  continued  to  decline  (Jennings  and 
Hayes  1994). 

'The  State  of  California  considers  the 
Yosemite  toad  a  species  of  special 
concern,  but  it  is  not  State  listed  as  a 
threatened  or  endangered  species  under 
the  California  Endangered  Species  Act. 
California  Sport  Fishing  Regulations 
include  the  Yosemite  toad  as  a  protected 
species  that  may  not  be  taken  or 
possessed  at  any  time  except  under 
special  permit  from  the  CDFG.  This 
gives  the  Yosemite  toad  some  legal 
protection  from  collecting,  but  does  not 
protect  it  bom.  other  causes  of  mortality 
or  alterations  to  its  habitat. 

The  California  Environmental  Quality 
Act  (CEQA)  requires  review  of  any 
project  that  is  imdertaken.  funded,  or 
permitted  by  a  State  or  local 
governmental  agency.  If  a  project  with 
potential  impacts  on  Yosemite  toad 
were  reviewed,  CDFG  personnel  could 
determine  that,  although  not  listed,  the 
toad  is  a  de  facto  endangered, 
threatened,  or  rare  species  under  section 
15380  of  CEQA.  Once  significant  effects 
are  identified,  the  lead  agency  has  the 
option  of  requiring  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible  (CEQA  Sec. 
21002).  In  the  latter  case,  projects  mdy 
be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  listed  endangered  species 
or  their  habitat.  Protection  of  listed 
species  through  CEQA  is,  therefore, 
dependent  upon  the  discretion  of  the 
agency  involved. 

The  California  Forest  Practice  rules 
set  guidelines  for  the  desi^^n  of  timber 
harvests  on  private  land  to  reduce 
impacts  on  non-listed  species.  However, 
these  rules  have  little  application  to  the 
protection  of  Yosemite  toad  because 
approximately  99  percent  of  the  species' 
range  is  on  Federal  land. 

liie  California  Department  of 
Pesticide  Regulation  has  authority  to 
restrict  the  use  of  pesticides.  Their 
Toxic  Air  Contaminant  (TAG)  Program 
includes  assessment  of  the  risks  posed 
by  airborne  pesticides  by  collecting  air 
samples  near  sites  of  pesticide 
application  and  in  communities  near 
those  sites.  If  air  samples  indicate  that 
reductions  in  exposure  are  needed, 
mitigation  measures  are  developed  to 
bring  about  those  reductions  (California 
Department  of  Pesticide  Regidation 
2001).  However,  the  TAG  program  is 


intended  primarily  to  protect  himian 
health,  and  air  samples  are  not  taken  at 
far  distant  locations  from  application 
sites,  like  those  inhabited  by  Yosemite 
toads. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

Yosemite  toads  probably  are  exposed 
to  a  variety  of  pesticides  and  other 
chemicals  throughout  their  range. 
Environmental  contaminants  could 
negatively  affect  the  species  by  causing 
direct  mortality;  suppressing  the 
immune  system;  disrupting  breeding  v 
behavior,  fertilization,  growth  or 
development  of  young;  and  disrupting 
the  ability  to  avoid  predation  (Carey  and 
Bryant  1995).  Hydrocarbon  and  other 
contamination  from  oil  production  and 
road  runoff;  the  application  of 
numerous  chemicals  for  agricultural 
production;  roadside  maintenance;  and 
rodent  and  vector  control  programs  may 
all  have  negative  effects  on  Yosemite 
toad  populations.  Also,  the  airborne 
transport  of  pesticides  as  a  result  of  drift 
from  agricultural  applications, 
including  chlorothalonil,  maUthion, 
diazinon,  and  chlorpyrifos,  from  the 
Central  Valley  of  California  to  the  Sierra 
Nevadas,  has  been  docvmiented  (Aston 
and  Seiber  1997;  McConnell  et  al.  1998) 
in  samples  of  air,  rain,  snow,  lake  water, 
and  pine  needles. 

Cholinesterase  is  an  enzyme  that 
functions  in  the  nervous  system  and  is 
disrupted  by  organophosphonis 
pesticides,  including  malathion, 
chlorpyrifos,  and  diazinon  (Sparling  et 
al.  2001).  Reduced  cholinesterase 
activity  and  pesticide  residues  have 
been  found  in  Pacific  chorus  frog  larvae 
collected  in  the  Sierra  Nevada 
downwind  of  the  Central  Valley 
(Sparling  et  al.  2001).  Cholinesterase 
activity  was  significantly  lower  in 
samples  bom  the  Sierra  Nevada  than 
from  samples  taken  frt>m  coastal 
California,  upwind  of  the  Central 
Valley.  No  samples  were  taken  above 
approximately  1,500  m  (4,900  ft) 
elevation  (Sparling  et  al.  2001),  which 
barely  overlaps  the  1.460  to  3,630  m 
(4,790  to  11.910  ft)  elevational  range 
(Stebbins  1985)  of  Yosemite  toads. 
However,  significant  amounts  df 
pesticide  residues  have  been 
documented  as  high  as  1.920  m  (6.300 
ft)  in  Sequoia  National  Park,  south  of 
Yosemite  and  Kings  Canyon  National 
Parks  (Aston  and  Seiber  1997; 
McConnell  et  al.  1998).  In  addition  to 
interfering  with  nerve  function, 
contaminants  may  act  as  estrogen 
mimics  (Jennings  1996).  or  may 
otherwise  disrupt  endocrine  function 
(Carey  and  Bryant  1995),  and  may  have 
a  negative  effect  on  amphibian 
populations. 
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Dichlorodiphenyltrichloroethane 
(DDT)  and  its  residues  were  found  in 
frogs  throughout  the  Sierra  Nevada 
during  the  late  1960s  {Corey  et  al.  1970). 
and  those  residues  still  appear  in  Pacific 
chorus  frog  larvae  collected  in  the  late 
1990s  (Sparling  et  al.  2001).  over  25 
years  after  DDT  was  banned  for  use  in 
the  United  States. 

Spatial  analysis  of  populations  of 
Yosemite  toads  shows  a  trend  towards 
greater  decline  in  populations 
downwind  of  areas  of  the  Central  Valley 
with  more  agriculture,  where  there  is 
presumably  more  pesticide  use; 
however  this  trend  is  not  statistically 
significant  (Carlos  Davidson,  California 
State  University,  Sacramento,  in  lift., 

2002). 

Snow  core  samples  from  the  Sierra 
Nevada  contain  a  variety  of 
contaminants  from  industrial  and 
automotive  sources  including:  hydrogen 
ions  (indicative  of  acidic  precipitation), 
nitrogen  and  sulfur  compounds  (NH4. 
NO3.  SO2.  and  SO4).  and  heavy  metals 
(Pb,  Fe.  Mn,  Cu.  and  Cd)  (Laird  et  al. 
1986).  The  pattern  of  recent  frog 
extinctions  in  the  southern  Sierra 
Nevada  corresponds  with  the  pattern  of 
highest  concentration  of  air  pollutants 
from  automotive  exhaust,  possibly  due 
to  increases  in  nitrification  (or  other 
changes),  caused  by  those  pollutants 
(Jennings  1996). 

The  effects  of  contaminants  on 
amphibians  needs  further  research  (Hall 
and  Henry  1992),  and  there  are  few,  if 
any,  studies  on  the  direct  effect  of 
contaminants  on  Yosemite  toads. 
However,  we  know  of  one  study  which 
shows  that  there  are  significant  levels  of 
contaminants  that  have  been  deposited 
in  the  Sierra  Nevada,  and  the  correlative 
evidence  between  areas  of 
contamination  in  the  Sierra  Nevadas 
and  artsas  of  amphibian  decline 
(Jennings  1996;  Sparling  et  al.  2001;  C. 
Davidson,  in  litt..  2002).  and  the 
significant  evidence  of  an  adverse 
physiologic  effect  of  pesticides  on  Sierra 
Nevada  amphibians  in  the  field 
(Sparling  et  al.  2001).  indicate  that 
contaminants  may  be  a  severe  risk  to  the 
Yosemite  toad  and  may  have 
contributed  to  the  species'  decline. 

Rodent  control  programs  probably 
have  an  adverse  indirect  effect  on 
Yosemite  toad  populations.  Control  of 
rodents  that  create  burrows,  such  as 
ground  squirrels,  could  significantly 
reduce  the  number  of  burrows  available 
for  use  by  Yosemite  toads  that  require 
them  for  hibernation.  Because  the 
burrow  density  required  to  support 
Yosemite  toads  in  an  area  is  not  known, 
the  loss  of  burrows  as  a  result  of  control 
programs  cannot  be  quantified  at  this 
time.  Active  rodent  colonies  probably 


are  needed  to  sustain  Yosemite  toads 
because  inactive  burrow  systems 
become  progressively  unsuitable  over 
time.  Loredo  et  al.  (1996)  found  that 
burrow  systems  collapsed  within  18 
months  following  abandonment  by,  or 
loss  of,  the  ground  squirrels.  Rodent 
control  programs  must  be  analyzed  and 
implemented  carefully  in  Yosemite  toad 
habitat  so  the  persistence  of  the  species 
is  not  threatened.  Much  of  the  species' 
range  is  occupied  by  livestock, 
primarily  cattle,  and  most  livestock 
owners  seek  to  eliminate  rodent 
burrows  because  of  the  threat  of  cows 
breaking  their  legs  if  they  accidentally 
step  into  a  burrow. 

The  last  century  has  included  some  of 
the  most  variable  climate  reversals,  at 
both  the  aimual  (extremes  and  high 
fi^uency  of  El  Nino  and  La  Nina 
events)  and  near  decadal  scales  (periods 
of  5-  to  8-year  drought  and  wet  periods) 
that  has  been  documented  (USDA 
2001b).  These  events  may  have  negative 
effects  on  Yosemite  toads.  Severe 
winters  (El  Nino)  would  force  longer 
hibernation  times,  and  could  stress  the 
toads  by  reducing  the  time  available  for 
them  to  feed  and  breed.  Severe  winters 
may  also  depress  reproductive  effort. 
Morton  (1981)  theorized  that 
fluctuations  in  energy  storage  bom  year 
to  year  may  explain  why  many  female 
Yosemite  toads  do  not  breed  on  a  yearly 
basis.  Alternately,  during  mild  winters 
(La  Nina),  precipitation  is  reduced.  This 
reduction  in  precipitation  could  lead  to 
stranding  and  death  of  Yosemite  toad 
eggs  and  tadpoles,  a  major  documented 
source  of  mortality  (Zeiner  et  al.  1988; 
Kagarise  Sherman  and  Morton  1993; 
Jennings  and  Hayes  1994),  or  to 
increased  exposure  to  predatory  fish. 
Changes  in  climate  tnat  occur  faster 
than  the  ability  of  endangered  species  to 
adapt  could  cause  local  extinctions 
(U.S.  Environmental  Protection  Agency 
(EPA)  1989).  Analysis  of  the  Antarctic 
Vostok  ice  core  has  shown  that  over  the 
past  160,000  years,  temperatures  have 
varied  with  the  concentrations  of 
greenhouse  gasses  such  as  carbon 
dioxide  and  methane  (Harte  1996). 
Since  the  pre-industrial  era, 
atmospheric  concentrations  of  carbon 
dioxide  have  increased  nearly  30 
percent,  methane  concentrations  have 
more  than  doubled,  and  nitrous  oxide 
(another  greenhouse  gas)  levels  have 
risen  approximately  15  percent  (EPA 
1997).  The  burning  of  fossil  fuels  is  the 
primary  source  of  these  increases  (EPA 
1997).  Global  mean  surface 
temperatures  have  increased  0.3  to  0.7 
Celsius  (0.6-1.2  Fahrenheit)  since  the 
late  19th  century  (EPA  1997).  Climate 
modeling  indicates  that  the  overall 
effects  of  global  warming  on  California 


will  include  higher  average 
temperatures  in  all  seasons,  higher  total 
annual  precipitation,  and  decreased 
spring  and  summer  runoff  due  to 
decreases  in  snowpacks  (EPA  1989, 
1997).  Decreases  in  spring  and  smnmer 
runoff  coidd  lead  to  the  loss  of  breeding 
habitat  for  Yosemite  toads  and  an 
increase  in  stranding  mortality  of  eggs 
and  tadpoles. 

Changes  in  temperature  may  also 
affect  vkulence  of  pathogens  to  a 
different  degree  than  the  immune 
systems  of  amphibians  (Carey  et  al. 
1999),  and  may  make  Yosemite  toads 
more  susceptible  to  disease.  An 
experimental  increase  in  stream  water 
temperature  was  shown  to  decrease 
density  and  biomass  in  invertebrates 
(Hogg  and  Williams  1996),  thus  global 
warming  might  have  a  negative  impact 
on  the  Yosemite  toad  prey  base. 
Drought  has  contributed  to  the 
decline  of  Yosemite  toads  (Jennings  and 
Hayes  1994),  and  the  effects  of  climate 
change  may  also  have  contributed  to 
that  decline.  These  effects  pose  an 
ongoing,  range-wide  risk  to  the  species. 

Acid  precipitation  has  been 
hypothesized  as  a  cause  of  amphibian 
declines  in  the  Sierra  Nevada,  because 
waters  there  are  extremely  low  in  acid 
neutralizing  capacity,  and  therefore 
susceptible  to  changes  in  water 
chemistry  due  to  acidic  deposition 
(Bradford  et  al.  1994).  Precipitation 
acidity  in  the  Sierra  Nevada  has  been 
documented  to  have  significantly 
increased  at  a  collection  station  at 
approximately  2,100  m  (6,900  ft) 
elevation  near  Lake  Tahoe  (Byron  et  al. 
1991).  In  addition  to  raising  the  acidity 
of  water,  acidic  deposition  may  also 
cause  increases  in  dissolved  aluminum, 
because  alimiinum  is  more  soluble  at 
higher  acidity.  These  increases  in 
dissolved  aluminum  may  be  toxic  to 
amphibians  (Bradford  et  al.  1992).  In 
laboratory  experiments  (Bradford  et  al. 
1992;  Bradford  and  Gordon  1992),  high 
acidity  and  high  aluminum 
concentrations  did  not  have  significant 
effects  on  survival  of  Yosemite  toad 
embryos  or  newly  hatched  tadpoles. 
However,  at  pH  5.0  (pH  represents 
acidity  on  a  negative  scale,  with  7  being 
neutral  and  lower  numbers  being  more 
acidic)  and  at  high  aluminum 
concentrations,  Yosemite  toad  embryos 
hatched  earlier  and  the  tadpoles  showed 
a  reduction  in  body  size.  In  a 
complementary  field  study  of  235 
randomly  selected  potential  amphibian 
breeding  sites  (Bradford  et  al.  1994),  no 
significant  difference  was  foimd  in  pH 
between  sites  occupied  and  imoccupied 
by  Yosemite  toads.  These  data  indicate 
that  acid  precipitation  is  an  unlikely 
cause  of  decline  in  Yosemite  toaCd 
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populations  (Bradford  et  al.  1994). 
Therefore,  acid  deposition  is  considered 
a  low  risk  to  the  species  at  this  time,  but 
should  still  be  considered  in 
conservation  efforts  because  of  the 
possibility  of  sublethal  effects  (Bradford 
et  al.  1992).  of  its  interaction  with  other 
factors,  and  the  potential  for  more 
severe  acidic  deposition  in  the  futiire. 

Ambient  ultraviolet-b  (UV-B) 
radiation  (280  to  320  nanometers  (11.0 
to  12.6  microinches))  has  increased  at 
north  temperate  latitudes  in  the  past 
two  decades  (Adams  et  al.  2001). 
Ambient  levels  of  UV-b  were 
demonstrated  to  cause  significant 
decreases  in  survival  of  western  toad 
eggs  in  field  experiments  (Blaustein 
1994).  In  a  laboratory  experiment  (Kats 
et  al.  2000).  metamorph  western  toads 
exposed  to  levels  of  uv-b  below  those 
found  in  ambient  simlight  showed  a 
lower  alarm  response  to  chemical  cues 
of  injured  toads  than  metamorphs  that 
were  completely  shielded  from  UV-B. 
This  indicates  that  ambient  levels  of 
UV-B  may  cause  sublethal  effects  on 
toad  behavior  that  may  increase  their 
vulnerability  to  predation.  In  a  field 
experiment  (Kiesecker  and  Blaustein 
1995).  the  synergistic  effects  of  exposure 
to  ambient  levels  of  UV-B  radiation, 
and  exposure  to  a  pathogenic  fungus 
(Saprolegnia),  were  shown  to  cause 
significantly  higher  mortality  of  western 
toad  embryos  than  either  factor  alone. 

Sadinsky  et  al.  (1997)  observed  a  high 
percentage  of  embryo  mortality  in 
Yosemite  toads  at  six  breeding  sites  in 
Yosemite  National  Park,  but  in  a 
preliminary  field  experiment  this 
mortality  did  not  appear  to  be  related  to 
UV-B.  In  spatial  statistical  analysis  of 
extant  and  extinct  populations,  higher 
elevation  was  shown  to  have  a  positive 
effect  on  the  likelihood  that  populations 
of  Yosemite  toads  were  extant.  This  Is 
counter  to  what  would  be  expected  if 
UV-B  were  the  primary  cause  of  decline 
(C.  Davidson,  in  litt.,  2002),  as  sites  at 
higher  elevations  would  be  expected  to 


receive  more  solar  radiation  due  to  the 
thinner  atmosphere.  The  inrrease  in 
UV-B  at  high  elevations  in  he  Sierra 
Nevada  has  not  been  mor*;  than  5 
percent  in  the  past  several  decades 
(Jennings  1996).  These  data  indicate  that 
UV-B  has  probably  not  contributed 
significantiy  to  the  decline  of  Yosemite 
toads  and  is  probably  currenUy  a  low 
risk  to  the  species.  However,  as  with 
acid  precipitation,  UV-B  should  still  be 
considered  as  a  risk  to  the  species 
because  of  the  potential  fur  sublethal 
effects,  synergistic  effects  with  other 
factors,  and  the  potential  for  further 
increases  in  UV-B  radiation  in  the 
future. 

Finding 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species. 
We  reviewed  the  petition,  Information 
available  in  our  files,  and  other 
published  and  impubllshed  Information 
submitted  to  us  during  the  public 
comment  period  following  our  90-day 
petition  finding.  We  also  consulted  with 
recognized  Yosemite  toad  experts  and 
other  Federal  and  State  resource 
agencies.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  we  find  that  proposing  to  list 
the  Yosemite  toad  is  warranted,  but  is 
precluded  by  higher  priority  listing 
actions. 

In  making  this  finding,  we  recognize 
that  there  have  been  declines  in  the 
distribution  and  abundance  of  Yosemite 
toads,  primarily  attributed  to  habitat 
degradation,  airborne  "ontaminants,  and 
drought. 

We  conclude  tha*  Jie  overall 
magnitude  of  threats  to  the  Yosemite 
toad  is  moderate,  and  that  the  overall 
Immediacy  of  these  threats  is  non- 
inmilnent.  Pursuant  to  our  Listing 
Priority  System  (48  FR  43098),  a  species 
for  which  threats  are  moderate  and  non- 
imminent  is  assigned  a  Listing  Priority 


Number  of  11.  While  we  conclude  that 
proposing  to  list  the  Yosemite  toad  is 
warranted,  an  immediate  proposal  to  list 
is  precluded  by  other  higher  priority 
listing  actions.  During  fiscal  year  2003, 
we  must  spend  all  of  our  Listing 
Program  funding  to  comply  with  court 
orders  and  judicially  approved 
settlement  agreements,  which  are  now  - 
our  highest  priority  actions.  The 
Yosemite  toad  will  be  added  to  the  list 
of  candidate  species  upon  publication  of 
this  notice  of  12-month  finding.  We  will 
continue  to  monitor  the  status  of  this 
species  and  other  candidate  species. 
Should  an  emergency  situation  develop 
concerning  this  species,  we  will  act  to 
provide  immediate  protection,  if 
warranted. 

We  Intend  that  any  proposed  listing 
action  for  the  Yosemite  toad  will  be  as 
accurate  as  possible.  Therefore,  we  will 
continue  to  accept  additional 
information  and  comments  from  all 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
finding.  We  are  especially  interested  in 
further  genetic  information  on  the 
proper  taxonomic  status  of  the  Yosemite 
toad  and  further  information  on  the 
current  range  and  status  of  the  species, 
factors  contributing  to  its  decline,  and 
conservation  efforts. 

References  Cited 

A  complete  list  of  all  references  cited 
is  available  on  request  from  the 
Sacramento  Fish  and  Wildlife  Office 
[see  ADDRESSES  section,  above). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  November  27,  2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  02-30800  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Biologically  Engineered  Low-Nicotine 
Tobaccos 

AGENCIES:  Farm  Service  Agency. 
ACnON:  Notice. 


SUMMARY:  In  a  notice  published  in  the 
Federal  Register  on  May  15,  2002,  the 
Fann  Service  Agency  (FSA)  invited 
comments  from  the  public  about 
whether  the  biologically-engineered, 
low-nicotine  Burley  Tobacco  type  31-V 
and  related  tobaccos  should  be 
considered  quota  or  non-quota  tobacco. 
The  preponderance  of  public  comments 
supported  these  tobaccos  being 
considered  non-quota  for  the  2003  and 
subsequent  crop  years.  This  notice 
announces  that  there  will  be  no  change 
to  the  FSA  regulations  to  include  these 
tobaccos  among  those  which  are  subject 
to  marketing  quota  regulations. 
FOR  FURTHER  MFORMATION  CONTACT: 
Director,  Tobacco  Division.  FSA,  USDA. 
1400  Independence  Avenue,  SW.,  Room 
5750.  STOP  0514.  Washington.  DC 
20250-0514.  by  phone  at  (202)720- 
2715,  or  email  at 
tobcommen  ts@wdc.fsa.gov. 

SUPPLEMENTARY  INFORMATION:  Recently, 
tobacco  that  was  biologically-engineered 
to  have  a  low  nicotine  content  became 
available  to  producers.  The  regulations 
of  the  Agricultujal  Marketing  Service 
(AMS).  which  classifies  tobacco  for 
inspection  purposes  but  does  not 
determine  types  for  FSA's  tobacco 
marketing  quota  program,  provide  that 
certain  tobacco  which  in  its  cured  state 
has  a  nicotine  content  of  not  more  than 
eight-tenths  of  one  percent  (8/10  of  1%). 
oven  dry  weight,  be  classified  as  type 
31-V,  if  burley.  or  type  73.  if  flue-cured. 
AMS  thus  classified,  for  inspection 
purposes,  the  biologically  engineered 
tobacco,  which  fell  at  or  below  that 
nicotine  level,  as  being  either  type  31- 
V  (burley)  or.  if  cured  in  the  same 
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manner  as  flue-cured  tobacco,  as  t5rpe  73 
(flue-cured). 

FSA  invited  the  views  of  interested 
persons  before  making  any 
determination  on  considering 
biologically-engineered,  low-nicotine 
tobacco  as  quota  or  non-quota  tobacco. 
The  majority  of  comments  received, 
which  were  considered  in  formulating 
FSA's  decision,  support  biologically- 
engineered,  low-nicotine  tobaccos  being 
considered  non-quota.  Therefore, 
because  current  FSA  marketing  quota 
regulations  include  type  31  (burley)  and 
types  11-14  (flue-cured)  as  tobacco 
subject  to  quotas,  but  do  not  include  the 
biologically-engineered  low-nicotine 
tobaccos  type  31-V  or  type  73.  FSA  has 
determined  that  there  will  be  no  change 
to  the  marketing  quota  regulations.  All 
comments  are  a  matter  of  public  record 
and  may  be  viewed  at  the  address 
shown  above. 

Signed  in  Washington,  DC,  on  November 
27,  2002. 
Diane  Sharp. 

Acting  Administrator.  Farm  Service  Agency. 
[FR  Doc.  02-31118  Filed  12-9-02;  8:45  am) 

BILLING  COOE  341(H>S-P 


DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  in 
writing  by  March  21,  2003. 
ADDRESSES:  Send  written  comments  and 
suggestions  to  Forest  Supervisor,  c/o 
Forest  Plan  Revision.  Kootenai  National 
Forest.  1101  W  Hwy  2,  Libby.  MT 
59923. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Krueger  at  (406)  293-6211  or  Gary  Ford 
at  (208)  765-7478. 
SUPPLEMENTARY  INFORMATION:  The 
scoping  period  has  been  extended  to 
March  21,  2003.  to  provide  additional 
time  for  public  access  to  the  Analysis  of 
the  Management  Situation  report. 
Comments  received  during  the  scoping 
period  will  be  used  to  develop 
alternatives  in  the  DEIS. 

Dated:  December  3,  2002. 
Bob  Casteneda, 
Kootenai  Forest  Supervisor. 

Dated:  December  3,  2002. 
Ranotta  K.  McNair, 

Idaho  Panhandle  Forest  Supervisor,  Forest 
Service-Northern  Region. 
|FR  Doc.  02-31136  Filed  12-9-02;  8:45  am] 

BILLING  C006  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Kootenai  (KNF)  and  Idaho  Panhandle 
National  Forests  (IPNF);  Montana, 
Idaho  and  Washington;  Extension  of 
Scoping  For  Revised  Land  and 
Resource  Managenient  Plans 

AGENCY:  Forest  Service.  USDA. 
action:  Extension  of  the  scoping  period 
in  conjunction  with  revision  of  the  Land 
and  Resource  Management  Plans 
(hereafter  referred  to  as  Forest  Plan  or 
Plans)  for  the  Kootenai  and  Idaho 
Panhandle  Forests  (Kootenai  Idaho 
Panhandle  Zone,  hereafter  referred  to  as 
KIPZ)  located  in  Lincoln,  Sanders,  and 
Flathead  counties  in  Montana;  Bonner, 
Boundary.  Kootenai.  Shoshone, 
Benewah.  Latah,  and  Clearwater 
counties  in  Idaho;  and  Pend  Oreille 
county  in  Washington. 

summary:  The  scoping  period  has  been 
extended  for  the  proposed  revised 
Forest  Plans  and  the  Draft 
Environmental  Impact  Statement.  The 
original  notice  of  intent  was  published 
in  the  Federal  Register,  Vol.  67,  No.  83 
on  April  30,  2002  as  FR  Doc.  02-10548. 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-8531 

Bullc  Aspirin  From  the  People's 
Republic  of  China;  Extension  of  Time 
Limit  for  the  Rnal  Results  of 
Antidumping  Duty  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  extension  of  time 
limit. ^_ 

summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  bulk 
aspirin  from  the  People's  Republic  of 
China.  The  period  of  review  is  July  6. 
2000,  through  June  30,  2001.  This 
extension  is  made  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"). 
EFFECTIVE  DATE:  December  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Santoboni  or  Cole  Kyle.  Office  1,  Import 
Administration,  International  Trade 
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Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230;  at 
telephone  (202)  482-4194  and  482- 
1503,  respectively. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  of  Commerce 
("the  Department")  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Background 

On  August  20,  2001,  we  published  a 
notice  of  initiation  of  the  administrative 
review  of  bulk  acetylsalicylic  acid, 
commonly  referred  to  as  bulk  aspirin, 
from  the  People's  Republic  of  China. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations  in 
Part.  66  FR  43570  (August  20,  2001). 
The  period  of  this  review  is  July  6,  2000, 
through  Jime  30,  2001.  On  August  7. 
2002,  we  published  the  preliminary 
results  of  our  review.  In  our  notice  of 
preliminary  results,  we  stated  our 
intention  to  issue  the  final  results  of  this 
review  no  later  than  1.20  days  after  the 
date  of  publication  of  the  preliminary 
results,  December  5,  2002. 

Extension  of  Time  Limits  for  Final 
Results 

Due  to  the  complexity  of  the  surrogate 
value  issues  raised  in  the  petitioner's 
case  brief,  we  determine  that  it  is  not 
practicable  to  complete  the  final  results 
of  this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  final  results  until  no  later  than 
February  3.  2003.  This  extension  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Dated:  December  4,  2002. 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  I. 

(FR  Doc.  02-31152  Filed  12-9-02;  8:45  am] 
■MJJNGCOOe  3810-Oe-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-503] 

Iron  Construction  Castings  from 
Canada:  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION;  Notice  of  rescission  of 
antidimiping  duty  administrative 
review. 

EFFECTIVE  DATE:  December  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karine  Gziryan  or  Howard  Smith,  AD/ 
CVD  Enforcement,  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4081 
and  (202)  482-5193,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
o&erwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2002). 

Background 

On  March  1,  2002,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  iron 
construction  castings  from  Canada 
covering  the  period  March  1,  2001 
through  February  28,  2002  (67  FR  9438). 

On  April  17,  2002,  pursuant  to  a 
request  by  Canada  Pipe  Company,  Ltd. 
(Canada  Pipe),  the  Department  initiated 
an  administrative  review  of  the 
antidumping  duty  order  on  iron 
construction  castings  &t)m  Canada  for 
the  period  March  1,  2001,  through 
February  28,  2002.  (67  FR  20089)  (April 
24,  2002),  On  November  25.  2002. 
Canada  Pipe  withdrew  its  request  for  an 
administrative  review. 

Rescission  of  Review 

Section  351.213(d)(1)  of  the 
Department's  regulations  provides  that  a 
party  that  requests  an  administrative 
review  may  withdraw  the  request 
within  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  administrative  review. 


Although  Canada  Pipe  withdrew  its 
request  for  the  review  after  the  90-day 
period  had  expired,  the  Department  is 
rescinding  the  administrative  review  of 
the  order  on  iron  construction  castings 
from  Canada  for  the  period  March  1 , 
2001,  through  February  28,  2002 
because  no  other  party  requested  a 
review  of  Canada  Pipe  and  it  is 
otherwise  reasonable  to  rescind  the 
review.  This  action  is  consistent  with 
the  Department's  practice.  See  e.g., 
Frozen  Concentrated  Orange  Juice  From 
Bmzil;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty  ■ 
Administrative  Review,  67  FR  40913 
(June  14,  2002)  where,  pursuant  to  a 
request  filed  after  the  90  day  deadline, 
the  Department  rescinded  the  review 
with  respect  to  one  respondent  because 
the  review  of  that  respondent  had  not 
progressed  beyond  a  point  where  it 
would  have  been  imreasonable  to  grant 
the  request  for  rescission. 

This  notice  is  in  accordance  with 
section  777(i)(l)  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  November  29,  2002. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-31151  Filed  12-9-02;  8:45  am] 

aiUJNQ  COOe  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S70-502] 

Notice  of  Extension  of  Time  Umit  for 
Preliminary  Results  of  ttte 
Antidumping  Duty  Administrative 
Review:  Certain  Iron  Construction 
Castings  From  the  People's  Republic 
of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 
EFFECTIVE  DATE:  December  10,  2002. 
summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
on  certain  iron  construction  castings 
frtim  the  People's  Republic  of  China. 
This  review  covers  the  period  May  1, 
2001,  through  April  30.  2002.  The 
extension  is  made  pursuant  to  section 
751(a)(2)(B)(iv)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Barrientos  or  Julio  A.  Fernandez, 
AD/CVD  Enforcement  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce.  14th  Street  and  Constitution 
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Avenue,  NW.,  Washington,  DC  20230.  at 
(202) 482-2243  or  (202) 482-0961, 
respectively. 

Background 

The  Department  of  Commerce  (the 
Department)  received  a  request  on  May 
30,  2002,  from  Powin  Coq)oration,  an 
importer  of  the  subject  merchandise,  for 
an  administrative  review  of  the 
antidumping  duty  order  on  certain  iron 
construction  castings  from  the  People's 
Republic  of  China  (PRC)  produced  by 
Mucun  Foundry  of  Fangzi  District 
(Mucun  Foundry).  On  June  25,  2002,  the 
Department  published  a  notice  of 
initiation  of  this  administrative  review 
for  the  period  of  May  1,  2001,  through 
April  30,  2002  (67  FR  42753). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act.  the  Department  shall  issue 
preliminary  results  in  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Act  further 
provides,  however,  that  the  Department 
may  extend  that  245-day  period  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period. 

In  light  of  the  complexity  of  analyzing 
the  factors  of  production  data,  including 
indirect  labor  and  electricity  expenses 
inciured,  and  the  sales  data  of  the 
associated  exporter,  it  is  not  practicable 
to  complete  this  review  by  the  ciuxent 
deadline  of  January  30,  2003. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  by  120  days,  until 
no  later  than  May  30.  2003.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 

This  notice  is  issued  and  published  in 
accordance  to  sections  751(a)(1)  and 
777(I)(l)oftheAct. 

Dated:  December  3,  2002. 
Joaeph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
[FR  Doc.  02-31153  Filed  12-9-02;  8:45  am) 
MLUNG  COOe  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-683-816] 

Certain  Stainless  Steal  Butt-Weld  Pipe 
Fittings  front  Taiwan:  Extansion  of 
Final  Results  of  Antidumping  Duty 
Administrative  Ravlaw 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan.  This  review  covers 
the  period  June  1,  2000  through  May  31, 
2001. 

EFFECTIVE  DATE:  December  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle,  Enforcement  Group  III — 
Office  9.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-0159. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  July  23,  2001,  the  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  the  period  of  June  1 ,  2000  through 
May  31,  2001  (66  FR  38252).  We 
published  the  preliminary  results  of 
review  on  July  9,  2002  (67  FR  45467). 
On  November  7,  2002,  (67  FR  67823)  we 
extended  the  time  limit  for  this  review 
30  days. 

Extension  of  Time  Limit  for  Final 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminary  results,  to 
issue  its  final  results  by  an  additional  60 
days.  Completion  of  the  final  results 


within  the  120-day  period  is  not 
practicable  for  the  foUovidng  reasons: 

•  This  review  involves  certain 
complex  Constructed  Export  Price 
("CEP")  adjustments  including  but  not 
limited  to  CEP  Profit  and  CEP  Offset 
which  were  raised  by  respondent  and 
petitioners  after  the  verification  and 
after  the  preliminary  resxilts  of  review. 

•  The  review  involves  a  large  number 
of  transactions  and  complex 
adjustments  other  than  those  mentioned 
above. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  period  for  issuing 
the  final  results  of  review  by  11  days 
until  December  17,  2002. 

Dated:  December  4.  2002. 
loseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[FR  Doc.  02-31156  Filed  12-9-02;  8:45  am] 

MJJNO  CODE  3610-06-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-824] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Italy:  Extansion  of  Time  Limit  of 
Rnal  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  extension  of  time  limit 
of  the  final  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  of  the  final  results  of  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
("SSSS")  from  Italy.  This  review  covers 
the  period  July  1.  2000  through  June  30, 
2001. 

EFFECTIVE  DATE:  December  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey.  AD/CVD  Enforcement 
Group  in.  Office  9.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1102. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amenchnents  made 
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to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  C.F.R.  Part 
351  (2001). 

Background 

On  July  2,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  SSSS  frtjm 
Italy.  See  Antidumping  or 
Countervailing  Duty  Order.  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  66 
FR  34910  (July  2.  2001).  On  July  31. 
2001,  domestic  industry  parties  from  the 
original  investigation  ("petitioners"), 
ThyssenKrupp  Acciai  Speciali  Temi 
S.p.A.  ("TICAST")  1,  a  producer  and 
exporter  of  subject  merchandise,  and 
ThyssenKrupp  AST  USA.  Inc.  ("TKAST 
USA"),  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidimiping  duty  order.  On  August  20, 

2001,  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  SSSS  bom 
Italy  with  regard  to  TKAST.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  43570  (August  20.  2001).  On 
March  5,  2002,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  of  this 
administrative  review  by  90  days.  See 
Notice  of  Extension  of  Time  Limit  of  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 
67  FR  9960  (March  5,  2002).  On  May  13, 

2002,  we  again  extended  the 
preliminary  results  of  administrative 
review,  this  time  by  25  days.  See  Notice 
of  Extension  of  Time  Limit  of  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 
67  FR  32015  (May  13,  2002).  On  July  26, 
2002,  the  Department  extended  the  time 
limit  for  the  preliminary  results  in  this 
administrative  review  another  five  days. 
See  Notice  of  Extension  of  Time  Limit  of 
the  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 
67  FR  50421  (August  2,  2002). 


>On  January  18,  2002  Acciai  Speciali  Terai 
S.p.A. 's  shareholders  voted  to  change  the 
company's  name  to  ThyssenKrupp  Acciai  Speciali 
Temi  S.p.A.  On  February  27.  2002,  Acciai  Speciali 
Temi  USA,  Inc.  became  ThyssenKrupp  AST  USA, 
Inc.  Throughout  most  of  the  responses,  the 
companies  refer  to  themselves  as  TKAST  and 
TKAST  USA,  respectively. 


On  August  7,  2002  we  issued  our 
preliminary  results  of  administrative 
review.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  Italy,  67  FR  51224  (August 
7,  2002).  The  final  results  of 
administrative  review  are  currently  due 
December  5,  2002. 

Extension  of  Time  Limit  of  Final 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminary  results,  to 
issue  its  final  results  by  60  days. 
Completion  of  the  final  results  of  this 
review  within  the  120-day  period  is  not 
practicable  for  the  following  reasons: 

•  The  review  involves  a  large  number 
of  transactions  and  complex 
adjustments. 

•  The  review  includes  complex  sales 
and  cost  issues  which  require  the 
Department  to  analyze  a  significant 
amoimt  of  information  pertaining  to 
sales  practices,  manufacturing  costs  and 
coimorate  relationships. 

liierefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  we  are  extending 
the  time  period  for  issuing  the  final 
results  of  review  by  40  days  until 
January  14,  2003. 

Dated:  December  3,  2002. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[FR  Doc.  02-31157  Filed  12-9-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Dapartmant  of  Agriculture— Albany, 
CA;  Notice  of  Dacialon  on  Application 
for  Duty-Fraa  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  02-039. 

Applicant:  U.S.  Department  of 
Agriculture,  Albany,  CA  94710. 

Instrument:  Automated  Robotic 
Colony  Picking  and  Replicating  System, 
Model  QPixn. 


Manufacturer:  Genetix  Limited. 
United  Kiiudom. 

IntendeaUse:  See  notice  at  67  FR 
58355,  September  16,  2002. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instnunent 
provides  a  high  performance  robotic 
system  for  automated  microbial  colony 
picking  and  replicating  on  the  basis  of 
various  featiires  with  additional 
capabilities  of  halo  recognition  and 
rearraying  selected  clon.es  from  one 
microplate  to  another.  The  National 
Institutes  of  Health  advised  in  its 
memorandum  of  September  11,  2002, 
that  (1)  this  capability  is  pertinent  to  the 
applicant's  intended  piupose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  02-31154  Filed  12-9-02:  8:45  am] 

BHXMO  COOe  3S10-D8-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Pannaytvania  State  University;  NoUca 
of  Daciaion  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Coiut  Building,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  02-040. 

Applicant:  Pennsylvania  State 
University,  University  Park,  PA  16802. 
Instrument:  Optical  Image  Furnace  and 
Accessories,  Model  SCl-MDH-20020. 

Manufacturer:  NEC  Machinery 
Corporation,  Japan. 

Intended  Use:  See  notice  at  67  FR 
58355,  September  16,  2002. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
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Reasons:  The  foreign  instrument 
provides  a  dual  mirror  image  furnace 
with  a  homogeneous  temperature 
gradient  around  the  horizontal  plane 
with  a  simultaneous  steeper 
temperature  gradient  along  the  vertical 
portion  for  growth  of  various  crystals. 
The  National  Aeronautics  and  Space 
Administration  advised  May  8,  2002. 
that  (1)  This  capability  is  pertinent  to 
the  applicant's  intended  purpose  and  (2) 
it  knows  of  no  domestic  instnunent  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use  (comparable 

case). 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff. 

IFR  Doc.  02-31155  Filed  12-9-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 


P.D.  120402A] 

Endangarad  and  Thraatanad  Spaciaa; 
Taka  of  Anadromoua  Rah 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Receipt  of  application  for 

scientific  research  permit  (1408)  and 

request  for  comment. 

summary:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for 
scientific  research  from  California 
Department  of  Water  Resources  (CDWR) 
in  Sacramento.  CA  (1408).  This  permit 
would  affect  three  Evolutionarily 
Significant  Units  (ESUs)  of  salmonids 
identified  in  the  SUPP1.EMENTARY 
INFORMATION  section  below.  This 
document  serves  to  notify  the  public  of 
the  availability  of  the  permit  application 
for  review  and  comment. 
DATES:  Written  comments  on  the  permit 
application  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  January  9.  2003. 
ADDRESSES:  Written  comments  on  this 
request  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  request. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet.  The 


applications  and  related  dociunents  are 
available  for  review,  by  appointment, 
for  permit  1408:  Protected  Resources 
Division,  NMFS,  650  Capitol  Mall.  Suite 
8-300.  Sacramento.  CA  95814  (ph:  916- 
930-3600;  fax:  916-930-3629). 
Documents  may  also  be  reviewed  by 
appointment  in  the  Office  of  Protected 
Resources.  F/PR3.  NMFS.  1315  East- 
West  Highway.  Silver  Spring.  MD  20910 
3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  del  Rosario  at  phone  number 
916-930-3600,  or  e-mail: 
RosaIie.delRosano@noaa.gov. 

SUPPLEMENTARY  MFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222  226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  3  federally 
listed  salmonid  ESUs:  endangered 
Sacramento  River  Winter-run  Chinook 
salmon  (Oncorhynchus  tshawytscha), 
threatened  Central  Valley  Spring-run 
Chinook  salmon  (O.  tshawytscha),  and 
threatened  Central  Valley  steelhead  (O. 
mykiss). 

New  Applications  Received 

CDWR  requests  a  2-year  permit  for 
incidental  take  of  adult  endangered 
Sacramento  River  Winter-run  Chinook 
salmon,  threatened  Central  Valley 
Spring-run  Chinook  salmon  and 
threatened  Central  Valley  steelhead  in 
the  mainstem  of  the  Sacramento  River. 


The  purpose  of  the  study  is  to  provide 
information  on  swimming  performance 
and  behavior  of  white  sturgeon  to  assist 
the  construction  and  operation  of 
sturgeon  passage  structures  that  will  be 
applicable  to  proposed  North  Etelta 
Through  Delta  Facilities. 

Dated:  December  4,  2002. 
Margaret  Lorenz, 

Acting  Chief  Endangered  Species  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(PR  Doc.  02-31158  Filed  12-9-02;  8:45  am) 
BMXMQ  COM  3B10-23-S 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 

P.O.  120402B1 

Endangarad  and  Thraatanad  Spaciaa; 
Taka  of  Anadromoua  Ftah 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Issuance  of  modification  to 
permit  1044  to  the  Southwest  Fisheries 
Science  Center  (SWFSC)  in  Santa  Cruz. 
CA. 

SUMMARY:  Notice  is  given  that  NMFS  has 
issued  a  modification  to  permit  1044  to 
SWFSC  that  authorizes  takes  of 
threatened  Endangered  Species  Act 
(ESA)  listed  anadromous  fish  species  for 
research  purposes  subject  to  certain 
conditions  set  forth  therein. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Protected  Resources  Division.  NMFS. 
777  Sonoma  Avenue.  Room  325.  Santa 
Rosa.  CA  95404-6528. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1044:  Diana  Mines.  Protected 
Resources  Division,  NMFS,  Santa  Rosa, 
CA  (707)  575-6057,  or  e-mail: 
diana.hines@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  are 
covered  in  this  notice:  Central  California 
Coast  steelhead  (Oncorhynchus  mykiss). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  modification  was:  (1)  applied  for 
in  good  foith;  (2)  would  not  operate  to 
the  disadvantage  of  the  listed  species 
which  are  the  subject  of  the  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
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ESA.  This  permit  was  issued  in 
accordance  with,  and  is  subject  to,  part 
222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

Modification  to  Permit  Issued 

Notice  was  published  on  August  23, 
2002.  that  SWFSC  applied  for  a 
modification  to  permit  1044  to  take 
threatened  Central  California  Coast 
steelhead  associated  with  a  life  history 
diversity  study  and  density  study  in 
Soquel  Creek.  CA.  Modification  2  to 
Permit  1044  was  issued  on  November 
12,  2002,  authorizing  takes  of  juvenile, 
threatened.  Central  California  Coast 
steelhead.  Modification  2  is  valid  for  the 
duration  of  the  permit. 

Permit  1044M2  expires  June  30.  2007. 

Dated:  December  4.  2002. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species 
Division, Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-31159  Filed  12-9-02;  8:45  am] 

BHJJNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Talacommunicationa  and 
Information  Adminlatration 

Dociwt  No.  01022204S-2293-06 

Tha  Health  and  Ufa  Inauranca 
Cancellation  Noticaa  Exception  of  tfw 
Electronic  SIgnaturea  In  Global  and 
National  Commerce  Act 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
U.S.  Department  of  Commerce 
ACTION:  Notice.  Request  for  Comments 

SUMMARY:  Section  101  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
codified  at  15  U.S.C.  7001  et  seq. 
("ESIGN"  or  "the  Act"),  preserves  the 
legal  effect,  validity,  and  enforceability 
of  signatures  and  contracts  relating  to 
electronic  transactions  and  electronic 
signatures  used  in  the  formation  of 
electronic  contracts.  15  U.S.C.  7001(a). 
Section  103  (a)  and  (b)  of  the  Act, 
however,  provides  that  the  provisions  of 
section  101  do  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding  court  documents; 
probate  and  domestic  law  matters;  state 
commercial  law;  consumer  law  covering 
utility  services,  residential  property 
foreclosures  and  defaults,  and  insurance 
benefits;  product  recall  notices;  and 
hazardous  materials  documents.  Section 
103  of  the  Act  also  requires  the 
Secretary  of  Commerce,  through  the 
Assistant  Secretary  for 


Communications,  to  review  the 
operation  of  these  exceptions  to 
evaluate  whether  they  continue  to  be 
necessary  for  consumer  protection,  and 
to  make  recommendations  to  Congress 
based  on  this  evaluation.  15  U.S.C. 
7003(c)(1).  This  Notice  is  intended  to 
solicit  comments  from  interested  parties 
for  purposes  of  this  evaluation, 
specifically  on  the  health  and  life 
insurance  cancellation  notices 
exception  to  the  ESIGN  Act.  See  15 
U.S.C.  7003(b)(2)(C).  NTIA  will  publish 
separate  notices  requesting  comment  on 
the  other  exceptions  listed  in  section 
103  ofthe  ESIGN  Act.' 
DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before  February  10,  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Josephine  Scarlett, 
National  Telecommunications  and 
Information  Administration,  14th  Street 
and  Constitution  Ave..  NW., 
Washington,  DC  20230.  Paper 
submissions  should  include  a  three  and 
one-half  inch  computer  diskette  in 
HTML,  ASCn,  Word,  or  WordPerfect 
format  (please  specify  version). 
Diskettes  should  be  labeled  with  the 
name  and  organizational  affiliation  of 
the  filer,  and  the  name  of  the  word 
processing  program  used  to  create  the 
dociunent.  In  the  alternative,  comments 
may  be  submitted  electronically  to  the 
following  electronic  mail  address: 
esignstudy    insnot@ntia.doc.gov. 
Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  request  for 
comment,  contact:  Josephine  Scarlett, 
Attorney,  Office  of  the  Chief  Counsel, 
NTIA,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230, 
telephone  (202)  482-1816  or  electronic 
mail:  jscarIett@ntia.doc.gov.  Media 
inquiries  should  be  directed  to  the 
Office  of  Public  Affairs,  National 
Telecommunications  and  Information 
Administration,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 

Background:  Electronic  Signatures  in 
Global  and  National  Commerce  Act 

Congress  enacted  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
114  Stat.  464  (2000),  to  facilitate  the  use 
of  electronic  records  and  signatures  in 
interstate  and  foreign  commerce  and  to 
remove  uncertainty  about  the  validity  of 


1  Conunents  subnunitted  in  response  to  Federal 
Register  notices  requesting  comment  on  the  other 
exceptions  to  ESIGN  will  be  considered  as  part  of 
the  same  section  103  evaluation  and  not  as  part  of 
a  separate  review  of  the  Act. 


contracts  entered  into  electronically. 
Section  101  requires,  among  other 
things,  that  electronic  signatures, 
contracts,  and  records  be  given  legal 
effect,  validity,  and  enforceability. 
Sections  103(a)  and  (b)  of  the  Act 
provides  that  the  requirements  of 
section  101  will  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding:  probate  and 
domestic  law  matters;  state  commercial 
law;  consumer  law  covering  utility 
services,  residential  default  and 
foreclosure  notices;  insurance  benefits 
cancellation  notices;  product  recall 
notices;  and  hazardous  materials 
docvunents. 

The  statutory  language  providing  for 
an  exception  to  section  101  of  ESIGN  for 
health  and  life  insurance  cancellation 
notices  is  found  in  section  103(b)(2)(C) 
of  the  Act: 

Sec.  103.  [15  U.S.C.  7003]  Specific 
Exceptions. 

(b)  Additional  Exceptions. —  The 
provisions  of  section  101  shall  not  apply 

to— 

*  *   *  * 

(2)  any  notice  of — 

*  *  *  * 

(C)  the  cancellation  or  termination  of 
health  insurance  or  benefits  or  life 
insurance  benefits  (excluding 

annuities) — 

*  *   *   * 

The  statutory  language  requiring  the 
Assistant  Secretary  for  Communications 
and  Information  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
of  the  section  103  exceptions  to  the 
ESIGN  Act  is  found  in  section  103(c)(1) 
of  the  Act  as  set  forth  below. 

(c)  Review  of  Exceptions. — 

(1)  Evaluation  required. —  The 
Secretary  of  Commerce,  acting  through 
the  Assistant  Secretary  for 
Communications  and  Information,  shall 
review  the  operation  of  the  exceptions 
in  subsections  (a)  and  (b)  to  evaluate, 
over  a  period  of  3  years,  whether  such 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers.  Within  3 
years  after  the  date  of  enactment  of  this 
Act,  the  Assistant  Secretary  shall  submit 
a  report  to  Congress  on  the  results  of 
such  evaluation. 

Health  and  Life  Insurance  Cancellation 
Notices 

Information  regarding  life  and  health 
insurance  rates  and  benefits  is  widely 
distributed  through  electronic  means, 
including  Internet  websites  and 
facsimiles.  The  ESIGN  Act  exception  for 
life  and  health  insurance  canceUation 
notices  excludes  insurance  cancellation 
notices  sent  to  consumers  by  an 
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electronic  method  from  the  operation  of 
the  statute.  Th«  rules  and  regulations 
governing  temnnation  and  cancellation 
notices  for  life  and  health  insurance 
benefits  are  governed,  in  part  by  Federal 
law.  but  primarily  by  state  law. 

The  Department  of  Labor.  Pension 
Welfare  Benefits  Administration 
(PWBA),  and  the  Department  of  Health 
and  Human  Services,  Centers  for 
Medicaid  and  Medicare  Services  (CMS), 
have  Federal  regulatory  authority  for  the 
distribution  of  information  regarding 
life  and  health  insurance  to  Federal 
employees  and  to  Medicare  and 
Medicaid  recipients.  As  early  as  1997. 
before  the  passage  of  ESIGN.  these 
agencies  proposed  rules  to  allow  the 
release  of  information  regarding  health 
and  hfe  insurance  benefits  in  electronic 
format.  See.  e.g..  62  FR  16979  (April  8. 
1997).  Since  that  time,  both  agencies 
have  conducted  rulemaking  proceedings 
to  incorporate  standards  for  the 
electronic  transmission  of  certain  health 
insurance  information.  The  CMS 
adopted  standards  for  electronic 
transactions  regarding  health  plans, 
health  care  clearinghouses,  and  certain 
health  care  providers  in  August  2000. 
See  65  FR  50312  (August  17.  2000). 
CMS  recently  proposed  an  amendment 
to  its  rules  to  improve  Medicare  and 
Medicaid  programs,  and  the  efficiency 
and  effectiveness  of  the  health  care 
system  in  general  by  encouraging  the 
development  of  a  health  information 
system  through  the  establishment  of 
standards  and  requirements  for  the 
electronic  transmission  of  certain  health 
insurance  information.  See  67  FR  38050 
(May  31.  2002).  The  CMS's  regulations 
require  health  providers  and 
organizations  to  provide:  written  notice 
to  Medicare  enroUees  of  the  termination 
of  a  risk  contract;  notice  by  mail  to 
Medicare  enrollees  of  a  health 
maintenance  organization  (HMO)  or 
covered  medical  provider's  (CMP) 
intention  not  to  renew  a  contract;  and 
60  davs'  notice  of  a  contract  termination 
initiated  by  the  HMO  or  CMP.  See  42 
CFR  417.488(a).  417.492(a)(ii),  and 
417.494{b){iv)(4). 

The  Labor  Department's  PWBA  also 
recently  issued  regulations  governing 
the  disclosure  of  pension  and  health 
plan  information  through  electronic 
media.  See  67  FR  17264  (April  9,  2002). 
Under  new  rules  that  became  effective 
on  October  9.  2002,  the  administrator  of 
a  group  health  plan  may  furnish  certain 
doctmients  to  plan  enrollees, 
beneficiaries,  and  other  persons  entitled 
to  the  information  using  electronic 
media.  See  29  CFR  2520.104b-l(c). 
With  respect  to  state  laws,  some 
states'  regulations  require  health  and 
life  insurance  companies  to  provide 


written  notice  to  policyholders  before 
the  effective  date  of  a  policy 
cancellation  or  nonrenewal.  For 
example,  the  Florida  statute  provides 
that  a  health  insurance  provider  must 
provide  the  insured  written  notice  at 
least  45  days  prior  to  cancellation  or 
nonrenewal.  Fla.Stat.  §408.909(7) 
(2002).  The  South  Carolina  Code 
provides  that  an  insurer  must  give  an 
insured  at  least  31  days'  written  notice 
of  nonrenewal  of  a  health  insurance 
policy.  S.C.  Code  Ann.  §  38-71-335. 

The  use  of  electronic  means  to 
transmit  health  and  life  insurance 
cancellation  notices,  therefore,  would 
represent  a  departure  from  Federal  and 
state  rules  that  require  companies  to 
transmit  information  in  writing  through 
postal  delivery.  Approximately  forty- 
three  states  have  used  section  102(a)(1) 
of  ESIGN  to  adopt  electronic 
transactions  laws  that  incorporate  or 
exclude  state-exclusive  areas  fi^m  the 
application  of  the  state's  electronic 
transactions  law.  See  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  at  http:// 
www.  nccusl.  org/nccusi/ 
LegislativeByState.pdf.  Of  the  states  that 
have  passed  these  laws,  several  have 
expressly  excluded  health  and  life 
insurance  cancellation  notices  from  the 
operation  of  the  state  electronic 
transactions  laws.^  For  example.  North 
Carolina's  electronic  transaction  law 
provides  that  the  law  does  not  apply  to 
"any  notice  of  the  cancellation  or 
termination  of  health  insurance  or 
benefits,  or  life  insurance  or  benefits, 
excluding  annuities."  See  N.C.  Gen. 
Stat.  866-313(e)(3)  (2000).  A  large 
number  of  the  remaining  states  have 
passed  state  uniform  electronic 
transactions  laws  that  do  not  contain 
language  that  expressly  excludes  health 
and  life  insurance  cancellation  notices. 
These  staties'  statutes  may  contain 
general  provisions,  however,  that  makes 
the  substantive  insurance  law 
controlling,  which  requires  an 
examination  of  the  insurance  codes  in 
these  states  to  determine  whether 
electronic  health  and  life  insurance 
cancellation  notices  are  legally  valid. 
Information  regarding  changes  in  state 
or  Federal  law  to  allow  electronic 
transmission  of  cancellation  notices  for 
life  and  health  insurance  would  assist  in 


^  The  following  states  have  enacted  electronic 
transactions  laws  that  include  an  exception  for 
health  and  life  insurance  cancellation  notices: 
Alabama,  California.  Colorado,  Connecticut, 
Hawaii,  Illinois,  Louisiana.  Maryland,  Minnesota. 
Mississippi.  New  (ersey,  New  Mexico,  and  North 
Carolina.  See  e.g..  Md  Code  Ann..  Com.  Law  §21- 
201(BM4)(Iil);  N.C  Gen.  Stat.  5  66-31 3(E)(3)  (2001); 
and  National  Conference  of  Commissioners  on 
Uniform  State  Laws,  available  at  http:// 
www.nccusl/legislativebystate.pdf. 


the  evaluation  of  whether  consumers 
would  be  adequately  protected  if  the  life 
and  health  insurance  cancellation 
notices  exception  is  eliminated  from  the 
ESIGN  Act. 

The  ESIGN  Section  103  Evaluation 

The  ESIGN  Act  directs  the  Assistant 
Secretary  of  Communications  and 
Information  to  conduct  an  evaluation  of 
whether  the  exceptions  set  out  in 
section  103  of  the  Act  continue  to  be 
necessary  for  the  protection  of 
consumers,  and  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
no  later  than  June  30,  2003.  The 
Assistant  Secretary  for  Communications 
and  Information  is  the  chief 
administrator  of  NTLA.  As  the 
President's  principal  advisor  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement,  NTIA  is  the 
executive  branch  agency  responsible  for 
developing  and  articulating  domestic 
and  international  telecommunications 

policy. 

The  ESIGN  section  103  evaluation  is 
intended  to  examine  the  current  status 
of  Federal  and  state  regulations  that 
govern,  and  practices  of  companies  that 
issue  life  and  health  insurance 
cancellation  notices,  in  preparation  for 
a  report  to  Congress  on  whether  this 
exception  remains  necessary  to  protect 
consumers.  This  evaluation  is  not  a 
review  or  analysis  of  Federal  and  state 
regulations  and  rules  relating  to  life  and 
health  insurance  cancellation  notices  for 
the  purpose  of  recommending  changes 
to  those  regulations,  but  to  advise 
Congress  of  the  current  state  of  law, 
practice,  and  procedure  regarding  this 
issue.  Comments  filed  in  response  to 
this  Notice  should  not  be  considered  to 
have  a  connection  with  or  impact  on 
ongoing  specific  Federal  and  state 
procedures  or  rulemaking  proceedings 
concerning  life  and  health  insurance 
cancellation  notices. 

Invitation  to  Comment 

NTLA  requests  that  interested  parties, 
including  members  of  the  bar,  courts 
and  consumer  representatives,  submit 
written  comment  on  any  issue  of  fact, 
law,  or  policy  that  may  assist  in  the 
evaluation  required  by  section  103(c). 
We  invite  comment  from  all  parties  that 
may  be  affected  by  the  removal  of  the 
life  and  health  insurance  cancellation 
notices  exception  from  the  ESIGN  Act 
including,  but  not  limited  to,  state 
agencies  and  organizations,  national  and 
state  bar  associations,  consumer 
advocates,  and  insurance  or  benefits  law 
practitioners.  The  comments  will  assist 
NTIA  in  evaluating  the  potential  impact 
of  the  removal  of  this  exception  &x>m 
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ESIGN  on  consumers,  insurers, 
practitioners,  and  state  electronic 
transactions  laws.  The  following 
questions  are  intended  to  provide 
guidance  as  to  the  specific  subject  areas 
to  be  examined  as  a  part  of  the 
evaluation.  Commenters  are  invited  to 
discuss  any  relevant  issue,  regardless  of 
whether  it  is  identified  below. 

1.  What  methods,  if  any,  are  available 
to  protect  health  and  life  insvirance 
consumers  if  the  exception  for  life  and 
health  insurance  cancellation  notices  is 
eliminated  frt>m  the  ESIGN  Act? 
Discuss. 

2.  Discuss  state  and  municipal  health 
and  life  insurance  regulations,  laws,  and 
ordinances  that  require  written  notice  to 
consumers  for  cancellation  or 
termination  of  insurance  benefits. 

3.  Discuss  any  state  regulations  that 
allow  companies  to  transmit  health  and 
life  insurance  cancellation  notices  by 
electronic  methods. 

4.  How  would  the  removal  of  the 
insurance  cancellation  notices 
exception  to  ESIGN  affect  health  and 
life  insurance  consumers?  How  would 
the  removal  of  the  exception  affect  the 
provision  of  notice  by  health  and  life 
insurance  companies  to  their 
customers?  Please  discuss. 

5.  What  effect  would  the  removal  of 
the  exception  have  on  current  state  and 
Federal  policies  concerning 
cancellations  of  life  and  health 
insurance?  Discuss. 

6.  If  the  ESIGN  Act  is  amended  to 
eliminate  the  health  and  life  insurance 
cancellation  notice  exception,  what 
other  changes,  if  any,  shoidd  be  made  to 
the  Act  to  maintain  consumer  protection 
laws?  What  changes  would  be 
necessary,  if  any,  to  maintain  ciurent 
state  and  Federal  policies  concerning 
the  content  and  timing  of  health  and  life 
insurance  termination  and  cancellation 
notices? 

7.  What  are  the  benefits  for  health  and 
life  insurance  customers,  and  insurance 
companies  that  may  result  bora. 
electronic  notice  of  cancellation  of 
insurance  benefits? 

8.  List  any  issues  regarding  delivery, 
timing,  authentication,  and  privacy  for 
health  and  life  insurance  benefits 
cancellation  notices  that  can  and  should 
be  resolved  prior  to  removal  of  the 
exception  from  the  Act? 

9.  Discuss  current  electronic  methods 
that  are  used  to  provide  life  and  health 
insurance  information  to  customers(e.g., 
executed  contracts,  quotes  provided, 
benefits  statements). 

10.  Describe  any  consumer  protection 
mechanisms  employed  by  companies 
that  use  electronic  methods  to  transmit 
health  and  life  insurance  information  to 
consumers. 


11.  Have  states  and  companies 
developed  electronic  notification 

Erocedures  for  the  transmission  of 
ealth  and  life  insurance  information?  If 
so,  discuss: 

a.  the  receipt  verification  procedures 
that  have  been  implemented; 

b.  regulations  that  have  been  updated 
to  reflect  electronic  signature 
technologies;  and 

c.  current  state  regulations  that 
require  the  retention  of  a  separate  paper 
copy. 

12.  Discuss  any  other  issues  (such  as 

[>rivacy  and  state  consumer  protection 
aws)  that  may  be  affected  if  insurance 
cancellation  notices  are  included  under 
the  requirements  of  section  101  of  the 
ESIGN  Act. 

Please  provide  copies  of  studies, 
reports,  opinions,  research  or  other 
empirical  data  referenced  in  the 
responses. 

Dated:  December  4,  2002. 
Kathy  D.  Smith, 

Chief  Counsel,  National  Telecommunications 

and  Information  Administration. 

[FR  Doc.  02-31069  Filed  12-&-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Notice  of  Availability  of  the  Draft 
Mission  Environmental  Impact 
Statement  (EIS)  for  Aberdeen  Proving 
Ground  (APG),  Maryland 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  the  Army 
annoimces  the  availability  of  the  APG 
Draft  Mission  EIS  for  public  review  and 
comment.  The  EIS  provides  APG  and  its 
stakeholders  an  analysis  of  the 
environmental  impacts  resulting  from 
all  reasonably  foreseeable  future 
mission  activities  at  APG,  located  in 
northeastern  Maryland. 
DATES:  The  public  comment  period  will 
end  45  days  after  the  publication  of  the 
notice  of  availability  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency. 

AOORESiSES:  Anyone  wishing  to  receive 
a  copy  of  the  Draft  EIS  or  the  EIS 
Executive  Summary  may  send  a 
postcard  or  letter  with  their  name  and 
address  to:  U.S.  Army  Garrison 
Aberdeen  Proving  Ground,  Directorate 
of  Safety,  Health  and  Environment,   - 
ATTN:  AMSSB-GSH-ER  (Buddy 
Keesee),  Aberdeen  Proving  Ground,  MD 
21005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Buddy  Keesee  at  (410)-278-6755,  or  via 


email  at 
buddy.keesee@usag.apg.army.mil. 

SUPPtXMENTARY  INFORMATION:  The  Army 
proposes  to  provide  for  the  future 
operation  of  APG,  located  in  Maryland 
at  the  northern  end  of  the  Chesapeake 
Bay.  APG  is  composed  of  two  principal 
areas  separated  by  the  Bush  River:  the 
Aberdeen  Area  situated  north  of  the 
river  and  the  Edgewood  Area  to  the 
south.  Three  alternatives  have  been 
identified  and  assessed  for  the  future 
operation  of  APG:  (1)  Alternative  A: 
future  planned  activities  plus  mitigation 
alternative  (proposed  action).  (2) 
Alternative  B:  future  planned  activities 
alternative,  and  (3)  Alternative  C:  no 
action  alternative.  The  future  planned 
activities  plus  mitigation  alternative 
(Alternative  A)  would  provide  for  the 
Army's  future  operation  of  APG  through 
the  adoption  of  a  comprehensive 
environmental  baseline  assessment  of 
APG  mission  activities  for  use  in 
environmental  manage-ment  decision- 
making, to  include  the  analysis  of 
cumulative  effects,  as  well  as  the 
implementation  of  a  mitigation  program 
to  nullify  any  potential  adverse  impacts 
of  all  reasonable  foreseeable  future 
mission  activities.  Alternative  A  is 
distinct  from  the  other  alternatives  as  it 
represents  a  comprehensive  approach  to 
the  management  of  the  APG 
environment.  The  future  planned 
activities  alternative  (Alternative  B) 
would  encompass  all  reasonable 
foreseeable  future  mission  activities. 
However,  individual  actions  requiring 
National  Environmental  Policy  Act 
documentation  would  be  implemented 
piecemeal  and  a  means  for 
comprehensive  environmental 
management,  including  a  current 
environmental  baseline,  would  not  be 
established.  The  no  action  alternative 
(Alternative  C)  is  defined  as  the 
continuation  of  current  ongoing  mission 
activities  at  approximately  the  same 
levels,  intensities,  rates,  and  conditions 
as  they  currenUy  exist  (i.e.,  status  quo). 
Under  no  action,  the  baseline 
established  by  the  1978  installation- 
wide  EIS  would  be  the  only 
comprehensive  point  of  reference  fpr  the 
analysis  of  environmental  effects, 
including  cumulative  effects.  Mitigation 
measiu^s  would  be  implemented  on  a 
project-by-project  basis. 

The  analysis  in  the  Draft  Mission  EIS 
indicates  that  no  significant  adverse 
impacts  that  cannot  be  avoided, 
minimized,  or  mitigated  are  anticipated 
to  occur  under  the  proposed  action 
(Alternative  A)  or  the  no  action 
altemativje  (Alternative  C).  Although 
there  is  an  opportunity  to  mitigate 
future  adverse  impacts  under  th^ 


75852 


• 

Federal  Register /Vol.  67.  No.  237 /Tuesday,  December  10.  2002 /Notices 


proposed  action  and  current  adverse 
impacts  under  the  no  action  alternative, 
there  is  a  hindamental  difference  in  the 
approach.  Under  the  proposed  action,  a 
means  for  comprehensive 
environmental  management,  including  a 
current  environmental  baseline,  would 
be  established.  Mitigation  may  be 
applied  comprehensively  within  this 
context.  In  the  case  of  the  no  action 
alternative,  environmental 
consideration  and  documentation  will 
be  performed  on  a  ptpoject-by-project 
basis  with  the  baseline  established  by 
the  1978  installation-wide  EIS.  A 
comprehensive  mitigation  program 
would  not  be  implemented. 

When  requesting  copies  of  the  EIS, 
please  specify  whether  you  wish  to 
receive  only  the  Executive  Summary  or 
the  full  document  including  the 
appendices. 

Comments  received  after  the  45-day 
conunent  period  will  be  considered  to 
the  extent  practicable.  The  Army  will 
use  the  comments  received  to  help 
prepare  the  the  APG  Final  Mission  EIS. 
Public  information  meetings  on  the 
Draft  EIS  will  be  held  in  Harford, 
Baltimore  and  Kent  Counties  in 
Maryland.  The  meetings  will  provide 
opportunities  for  information  exchange 
and  discussion  among  members  of  the 
Army,  APG.  and  the  public.  Exact  dates 
and  locations  will  be  advertised  in  the 
local  media  at  least  15  days  prior  to  the 
meetings.  Additional  information  on  the 
public  meetings  can  also  be  obtained 
from  the  DPG  Public  AHairs  Office  at 
(410) 278-1147. 

Persons  and  organizations  wishing  to 
comment  on  the  Draft  EIS  may  attend 
the  public  meetings  or  may  send  written 
comments  to:  Commander,  U.S.  Army 
Garrison  Aberdeen  Proving  Ground. 
ATTN:  AMSSB-GSH-ER  (Draft  APG 
EIS).  Aberdeen  Proving  Ground,  MD 
21005. 

The  hill  Efiraft  EIS  and  EIS  Executive 
Summary  will  be  available  at  the 
following  public  reading  rooms:  Harford 
County  Library  (Aberdeen  Branch),  21 
Franklin  Street,  Aberdeen;  Harford 
County  Library  (Edgewood  Branch). 
2205  Hanson  Road.  Edgewood;  Kent 
County  Public  Library.  408  High  Street. 
Chestertown.  Copies  at  the  public 
reading  rooms  are  for  review  purposes 
only  and  extra  copies  of  the  documents 
will  not  be  available  at  these  locations. 

Dated:  December  2.  2002. 
Raymond  |.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health).  OASA  (16-E). 

(PR  Doc.  02-31137  Filed  12-9-02;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
8.  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
E)escription  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  4,  2002. 
|olin  Tressler, 

Leader.  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 


Title:  National  Postsecondary  Student 
Aid  Study:  2004. 
Frequency:  One  time. 
Affected  Public:  Individuals  or 
household;  business  or  other  for-profit; 
not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden;  Responses:  1,204.  Burden 
Hours:  4,125. 

Abstmct:  The  2004  National 
Postsecondary  Student  Aid  Study  is 
being  conducted  to  meet  the  continuing 
need  for  national-level  data  about 
significant  financial  aid  issues  for 
students  enrolling  in  postsecondary 
education.  Information  about  financial 
aid  policies  and  postsecondary 
affordability  is  critical  to  policymakers 
who  determine  the  need  analysis 
formulas  for  Pell  Grants,  maximum 
amoimts  for  student  loans  and  other 
need-based  federal  programs,  and 
estimate  the  continuing  and  future 
burden  that  ensuring  federal  aid  places 
on  the  Federal  government.  For  the  first 
time  this  study  will  also  collect 
representative  data  on  state  aid  and 
tuition  policies  which  have  been 
previously  unavailable  at  the  student 
level.  This  clearance  request  covers  field 
test  and  full-scale  activities.  This 
interview  will  collect  information  on 
background,  program  of  study, 
enrollment  status,  federal  aid  amounts, 
state  aid  amounts,  other  types  of  aid. 
tuition,  school-related  expenses,  student 
and  parent  finances,  student 
employment,  credit  card  usage,  and 
educational  expectations. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian. Reese®ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Doc.  02-31120  Filed  12-9-02;  8:45  am) 

BOXING  CODE  4000-01-M 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
8.  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
considtation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tjrpe 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  4.  2002. 
John  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Trends  in  International  Mathematics 
md  Science  Study  (TIMSS):  2003. 

Frequency:  One  time. 

Affected  Public:  Individuals  or  household; 
not-for-profit  institutions;  State,  local,  or 
tribal  gov't.  SEAs  or  LEAs. 


Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  25,710.  Burden  Hours: 
20,730. 

Abstract:  The  TIMSS  2003  will  assess  the 
mathematical  and  science  knowledge  of 
students  in  over  50  participating  countries. 
This  is  the  third  cycle  of  TIMSS  studies. 
Previous  TIMSS  were  conducted  in  1994- 
1995  and  in  1999.  TIMSS  2003  will  go  to 
fourth  and  eighth  graders  in  the  United 
States,  in  addition  to  the  assessments,  in  each 
participating  country,  the  selected  students 
and  their  fourth  grade  teachers  and  eighth 
grade  science  and  math  teachers,  and 
administrators  of  the  selected  schools  will 
also  nil  out  background  questionnaires  to 
learn  about  curricula,  instruction,  home 
context,  and  school  characteristics  and 
policies. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  directed  to 
her  e-mail  address  Vivian.Reese@ed.gov. 
Requests  may  <>lso  be  fiaxed  to  202-708-9346. 
Please  specif  the  complete  title  of  the 
information  collection  when  making  your 
request.  Comments  regarding  burden  and/or 
the  collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  e-mail 
address  Kathy.Axt@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-600-877-8339. 

(FR  Doc.  02-31119  Filed  12-9-02;  8:45  am] 

BILIJNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion 

[Docket  No.  EC03-27-000] 

California  independent  Syatem 
Operator  Corporation;  Notice  of  Riing 

December  4,  2002. 

Take  notice  that  on  December  2,  2002, 
California  Independent  System  Operator 
Corporation  (ISO)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  section  203  of  the  Federal  Power  Act 
for  authorization  for  the  transfer  of 
Operational  Control  of  certain 
transmission  assets  from  the  cities  of 
Anaheim,  California  (Anaheim),  Azusa, 
California  (Azusa),  Banning,  California 
(Baiming).  and  Riverside,  California 
(Riverside)  (collectively  Southern  Qties) 
to  the  ISO,  to  be  effective  on  January  1, 
2003. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Conunission,  the 
California  Electricity  Oversight  Board, 
and  all  parties  with  effective  Scheduling 
Coordinator  Agreements  under  the  ISO 
Tariff,  including  the  Southern  Qties. 


The  ISO  is  requesting  expeditious 
action  by  the  Commission  on  this 
Application  so  that  the  transfer  of 
Operational  Control  discussed  herein 
can  be  effectuated  on  January  1,  2003. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  December  20.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31139  Filed  12-9-02;  8:45  am] 

BLLMO  CODE  en7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion 

[ProjMt  No.  4914] 

Intemational  Paper  Company;  Errata 
Notice 

December  4,  2002. 

The  comment  date  was  omitted  from 
the  Notice  of  Application  Tendered  for 
Filing  with  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedide  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 
issued  on  November  27,  2002  (67  FR 


75854 
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comment  date  should  be  January  21, 
2003. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-31141  Filed  12-9-02;  8:45  am) 

BILLING  COOe  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-25-000] 

WPS  Resources  Corporation,  Energy 
Services,  Inc.;  Notice  of  HIing 

December  4.  2002. 

Take  notice  that  on  November  27. 
2002.  WPS  Resources  Corporation 
(WPSR)  and  WPS  Energy  Services.  Inc. 
(ESI)  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  203 
of  the  Federal  Power  Act  and  part  33  of 
the  Commission's  regulations,  a  request 
for  authorization  to  convert  certain  debt 
owed  to  WPSR  by  Quest  Energy.  L.L.C. 
into  common  equity  pursuant  to  which 
Quest  will  become  a  subsidiary  of 
WPSR.  *^ 

Copies  of  the  filing  were  served  on  the 
Public  Service  Commissions  of 
Wisconsin  and  Michigan. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  j)erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport&ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper,  see  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  December  18.  2002. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-31138  Filed  12-9-02;  8:45  am) 

mUMO  CODE  t717-*1-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-^5-000] 

Xcel  Energy  Services,  Inc.;  Northern 
States  Power  Company;  Notice  of 
Rling 

December  4.  2002. 

Take  notice  that  on  November  26. 
2002,  Xcel  Energy  Services.  Inc.  (XES). 
on  behalf  of  Northern  States  Power 
Company  (NSP)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Amendment 
#  2  to  the  Interconnection  &  Interchange 
Agreement  between  NSP  and  Minnesota 
Municipal  Power  Agency. 

NSP  requests  the  Tetter  agreements  be 
accepted  for  filing  effective  October  17. 
2002.  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport&ferc.gov  or  toll- 
free  at  (866)  20»-3676.  or  for  TTY, 


contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  December  20,  2002. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-31140  Filed  12-9-02;  8:45  am) 

BILLMQ  COOE  CTir-OI-P 


FEDERAL  RNANCIAL  INSnTUTIONS 
EXAMINATION  COUNaL 

Appraisal  Subcommittee 

information  Collection  Activities  Undsr 
0MB  Review 

agency:  Appraisal  Subcommittee. 
Federal  Financial  Institutions 
Examination  Council. 
action:  Notice  of  information  collection 
extension  submitted  to  OMB  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.         

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Appraisal 
Subcommittee  of  the  Federal  Financial 
Institutions  Examination  Council 
("ASC")  has  sent  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  the  following  information 
collection. 

DATES:  Comments  on  this  information 
collection  must  be  received  on  or  before 
January  9,  2003. 

ADDRESSES:  Send  comments  to  Ben 
Henson.  Executive  Director.  Appraisal 
Subcommittee,  2000  K  Street,  NW.. 
Suite  310.  Washington.  DC  20006;  and 
Joseph  F.  Lackey,  Jr.,  Clearance  Officer, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Weinberg,  General  Counsel. 
Appraisal  Subcommittee.  2000  K  Street. 
NW.,  Suite  310,  Washington.  DC  20006. 
&t}m  whom  copies  of  the  information 
collection  and  supporting  documents 
are  available. 
SUPPLEMENTARY  INFORMATION: 

Title:  12  CFR  Part  1102.  Subpart  B; 
Rules  of  Practice  for  Proceedings. 

Type  of  Review:  RegiUar  submission. 

Summary  and  Need:  Procedures  for 
ASC  non-recognition  and  "further 
action"  proceedings  against  State 
appraiser  regulatory  agencies  and  other 
persons  under  §  1118  of  Tide  XI  of  the 
Financial  Institutions  Reform,  Recovery, 
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and  Enforcement  Act  of  1989  (12  U.S.C. 
3347). 

Form  Number:  None. 

OMB  Number:  3139-0005. 

Affect  Public:  State,  local  or  tribal 
government. 

Number  of  Responses:  2  responses. 

Avemge  Hours  Per  Responses:  60 
hours. 

Total  Annual  Burden  Hours:  120 
hours. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  institutions  Examination 
Council. 

Dated:  December  4,  2002. 
Ben  Henson. 
Executive  Director. 

[FR  Doc.  02-31079  Filed  12-9-02;  8:45  am) 
BUJNQ  cooe  enio-oi-M 


FEDERAL  RESERVE  SYSTEM 

Cfiange  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

I  The  notificants  listed  below  have 

applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  26,  2002. 

A.  Federal  Reeerre  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Wayne  W.  Whalen  and  Paula  Wolff, 
River  Forest,  Illinois;  to  retain 
ownership  of  the  outstanding  shares  of 
Unionbancorp,  Inc.,  Ottawa.  Illinois, 
and  thereby  indirecdy  retain  voting 
shares  of  Unionbank,  Streator,  Illinois; 
Unionbank/Central,  Princeton,  Illinois; 
Unionbank/West,  Macomb,  Illinois,  and 
Unionbank/Northwest,  Hanover. 
Illinois. 

2.  Dennis  J.  McDonnell  and  Kathleen 
'       A.  McDonnell.  Chicago.  Illinois;  to 

retain  ownership  of  the  outstanding 
shares  of  Unionbancorp,  Inc.,  Ottawa, 
Illinois,  and  thereby  indirectly  retain 
voting  shares  of  Unionbank.  Streator,. 
Illinois;  Unionbank/Central.  Princeton, 


niinoid:  Unionbank/West,  Macomb, 
Illinois,  and  Unionbank/Northwest, 
Hanover.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Sr.  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Brian  and  Patricia  Wellmon, 
Crandon,  Wisconsin;  to  acquire  voting 
shares  of  Northern  Wisconsin  Bank 
Holding  Company.  Laona.  Wisconsin, 
and  thereby  indirectly  acquire  voting 
shares  of  Laona  State  Bank.  Laona. 
Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4,  2002. 
Jennifer  J.  Joiinson, 
Secretary  of  the  Board. 
(FR  Doc.  02-31125  Filed  12-9-02;  8:45  am] 
BUJNG  COOE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formatk>ns  of,  AcquisitkMis  t>y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acqmsition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acqtiisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Uidess  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
firom  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  m  the  offices  of  the  Board  of 
Governors  not  later  than  January  3, 
2003. 


A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse.  Sr.  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis.  Minnesota  55480-0291: 

1.  Olmsted  Holding  Corporation, 
Byron,  Miimesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Olmsted 
National  Bank,  Rochester,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
aty,  Missouri  64198-0001: 

1 .  First  Olathe  Bancshares,  Inc., 
Overland  Park,  Kansas;  to  acquire  an 
additional  29.26  percent,  for  a  total  of 
59.56  percent  of  die  voting  shares  of 
Bannistsr  Bancshares,  Inc.,  Kansas  City. 
Missouri,  and  thereby  indirecdy  acquire 
additional  voting  shares  of  Union  Bank. 
Kansas  City.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  4.  2002. 
Jennifer  J.  folmson. 
Secretary  of  the  Board. 
[FR  Doc.  02-31124  Filed  12-9-02;  8:45  un] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  Oil  0242] 

NatfcMial  Academy  Of  Art>ltrators; 
Analysis  to  AM  Putillc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  2,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary.  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gpv,  as 
prescribed  below. 

FOR  RJRTHER  STORMATION  CONTACT:  L. 
Barry  Costilo,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2024. 

SUPPLBKNTARY  MPORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 


75856 


Federal  Register /Vol.  67.  No.  237 /Tuesday,  December  10.  2002 /Notices 


Federal  Register /Vol.  67,  No.  237 /Tuesday,  December  10,  2002 /Notices 


75857 


Commission  Act.  38  Stat.  721, 15  U.S.C. 
46(f).  and  Section  2.34  of  the 
Commission's  Rules  of  Practice.  16  CFR 
2.34.  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
pubUc  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
December  3.  2002).  on  the  World  Wide 
Web,  at  http://www.ftc.gov/os/2002/12/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  130-H.  600  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580, 
either  in  person  or  by  calling  (202)  326- 

2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
15»-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  noftpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  documents  must  be  clearly 
labeled  "confidential.  "  Comments  that 
do  not  contain  any  nonpublic 
information  may  instead  be  filed  in 
electronic  form  (in  ASCII  format. 
WordPerfect,  or  Microsoft  Word)  as  part 
of  or  as  an  attachment  to  email  messages 
directed  to  the  following  email  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Conunission's  Rules 
of  Practice,  16  CFR  4.9{b)(6){ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  National 
Academy  of  Arbitrators  ("NAA").  NAA 
has  its  principal  place  of  business  in 
Pittsburgh.  Pennsylvania. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Conmiission  will  again  review  the 
agreement  and  the  comments  received, 
and  decide  whether  it  should  withdraw 
from  the  agreement  or  make  final  the 
agreement's  proposed  order. 


NAA  is  an  honorary  association  for 
labor-management  arbitrators.  Labor- 
management  arbitrators  hear  and  decide 
disputes  between  labor  unions  and 
employers.  The  complaint  alleges  that 
NAA  engages  in  substantial  activities  for 
the  economic  benefit  of  its  members. 
The  complaint  further  alleges  that  NAA 
has  approximately  600  members,  many 
of  whom  arbitrate  labor-management 
disputes  for  a  fee. 

"nie  complaint  charges  that  NAA  has 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  by  acting  as  a 
combination  of  its  members  and  in 
agreement  with  some  of  its  members  to 
retrain  competition  by  restricting 
advertising  and  solicitation  by  its 
members.  The  complaint  alleges  that  in 
furtherance  of  the  combination  and 
agreement  NAA  has  adopted  and 
maintained  a  Code  of  Professional 
Responsibility  for  Arbitrators  of  Labor- 
Management  Disputes  and  Formal 
Advisory  Opinions  that  restrain 
arbitrators  from  engaging  in  truthful, 
non-deceptive  advertising  and 
solicitation,  regardless  of  whether  such 
advertising  or  solicitation  compromises 
or  appears  to  compromise  the 
impartiality  of  Arbitrators.  The  Code  of 
Professional  Responsibility  states: 

An  arbitrator  must  not  solicit 
arbitration  assignments.  *  •  • 
Solicitation,  as  prohibited  by  this 
section,  includes  the  making  of  requests 
for  arbitration  work  through  personal 
contacts  with  individual  parties,  orally 
or  in  writing. 

In  addition  to  prohibiting  solicitation, 
the  previous  version  of  the  Code 
prohibited  virtually  all  advertising.  The 
advertising  restriction  was  recently 
amended  to  restrict  only  false  and 
misleading  advertising.  However, 
NAA's  Formal  Advisory  Opinions, 
which  serve  as  official  interpretations  of 
the  Code,  often  do  not  draw  a 
distinction  between  advertising  and 
solicitation  and  continue  to  restrict 
members  from  distributing  truthful 
information.  For  example.  Opinion  14 
deems  an  arbitrator's  unsolicited 
mailing  to  both  labor  and  management 
representatives  that  contains  truthful 
biographical  information  to  be  a 
violation  of  NAA's  ethics  provisions  on 
advertising  and  solicitation.  Opinion  16 
concludes  that  it  is  unethical 
solicitation  and  advertising  for  an 
arbitrator  to  send  out  announcements  of 
the  change  of  address  of  his  office, 
which  include  his  resimie  (including 
the  fact  that  he  is  a  lawyer)  and  state  his 
fee  schedule.  Opinion  18  declares  it 
unethical  for  an  arbitrator  to  "distribute 
his  business  cards,  except  on  request,  to 
potential  clients."  And  Opinion  19 


holds  that  an  arbitrator  who  gives 
potential  clients  ball  point  pens  to 
inform  them  of  his  change  of  address 
runs  afoul  of  the  proscriptions  on 
advertising  and  solicitation.  Given  these 
Formal  Advisory  Opinions,  the 
narrowing  of  the  advertising  restrictions 
in  the  Code  to  false  and  misleading 
advertising  does  not  eliminate 
competitive  concerns. 

The  complaint  alleges  that  the  above 
acts  and  practices  constitute  unfair 
methods  of  competition  which  have 
restrained  competition  unreasonably.  It 
further  alleges  that  the  effects  of  the  acts 
and  practices  are  to  injure  consiuners  by 
depriving  consumers  of  the  services  of 
labor-management  arbitrators  of  the 
benefits  of  truthful,  non-deceptive 
information  and  of  free  and  open 
competition  among  arbitrators. 

NAA  has  signed  a  consent  agreement 
containing  the  proposed  consent  order. 
The  proposed  consent  order  would 
prohibit  NAA  from  maintaining  or 
enforcing  any  policy,  ethics  rule, 
interpretation  or  guideline  that  impedes 
or  restricts  arbitrators  bom  engaging  in 
advertising  truthful  information  about 
their  services,  including  the  prices, 
terms  and  conditions  of  sale  of  their 
services.  The  proposed  consent  order 
would  also  prohibit  NAA  from 
maintaining  or  enforcing  any  policy, 
ethics  rule,  interpretation  or  guideline 
against  solicitation  of  arbitration  work. 
The  order  permits  NAA  to  adopt  and 
promulgate  reasonable  ethics  guidelines 
governing  the  conduct  of  its  members 
with  respect  to  representations  that 
NAA  reasonably  believes  would  be  false 
or  deceptive  or  governing  conduct  that 
NAA  reasonably  believes  would 
compromise  or  appear  to  compromise 
the  impartiality  of  arbitrators. 

To  ensure  and  monitor  compliance, 
the  consent  order  provides,  among  other 
things,  that  within  certain  time  frames 
NAA  shall  remove  the  provisions  that 
are  inconsistent  with  the  order  from 
NAA's  Code  of  Professional 
Responsibility  for  Arbitrators  of  Labor- 
Management  Disputes,  NAA's  Advisory 
Opinions,  any  NAA  policy  statement  or 
guideline  and  NAA's  website.  The  order 
requires  NAA  to  publish  a  copy  of  the 
order  and  complaint  in  its  newsletter.  It 
further  provides  that  the  order  and 
complaint  shall  be  published  on  the 
NAA  web  site,  with  a  link  placed  in  a 
prominent  position  on  the  web  site's 
home  page.  The  proposed  consent  order 
also  contains  other  provisions  to 
monitor  compliance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 


the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  director  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  02-31143  Filed  12-9-02;  8:45  am] 
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DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Infonnatlon  Collection 
Activitiee:  Submieeion  for  OMB  review; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Study  of  Fathers'  Involvement  in 
Permanency  Planning  and  Child 
Welfare  Casework — New — ^The  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation  proposes  a  study  to  assess 
how  four  states  identify,  locate,  and 
involve  non-custodial  fathers  in 
decision  making  and  permanency 
planning  for  children  in  the  child 
welfare  system.  Respondents:  State  or 
local  govemments--State  and  Local 
Administrator  Burden  Information — 
Number  of  Respondents:  44;  Avemge 
Burden  per  Response:  35  minutes;  Total 
Administrator  Burden:  26  hours — 
Caseworker  Burden  Information — 
Number  of  Respondents:  1.200;  Avemge 
Burden  per  Response:  55  minutesr  Total 
Caseworker  Burden:  1,100  hours — 
Administrative  Burden — Number  of 
Respondents:  8  Average  Burden  per 
Response:  90  minutes;  Total 
Administrative  Burden:  12  hours — Total 
Burden:  1,138  hours. 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington.  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 


Clearance  Officer.  Room  503H, 
Humphrey  Building.  200  Independence 
Avenue  SW.,  Washington  DC,  20201. 
Written  comments  should  be  received 
with  30  days  of  this  notice. 

Dated:  November  22.  2002. 
Kerry  Weems, 

Deputy  Assistant  Secretary,  Budget. 
[PR  Doc.  02-31083  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Requeet 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  siibmitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Financial  Summary  of  Obligations 
and  Expenditures  of  Block  Grant  Fimds 
(45  CFR  96.30)— 0990-0236— 
Extension — ^Public  Law  101-510 
amended  31  U.S.C.  Chapter  15  to 
provide  that,  by  the  end  of  the  fifth 
fiscal  year  after  the  fiscal  year  in  which 
die  Federal  govenmient  obligated  the 
funds,  the  accoimt  will  be  cancelled.  If 
vaiid  charges  to  a  cancelled  account  are 
presented  after  cancellation,  they  may 
be  honored  only  by  charging  them  to  a 
current  appropriation  account,  not  to 
exceed  an  amount  equal  to  one  percent 
of  the  total  appropriations  of  that 
account.  Because  of  the  need  to 
determine  the  status  of  grant  accoimts  to 
comply  with  this  statutory  provision,  it 
is  necessary  to  require  an  annual  report 
on  obligations  and/or  expenditures  from 
all  grantees  under  the  block  grant 
programs.  Respondents:  State,  local  or 
Tribal  governments;  Number  of 
Respondents:  620;  Average  Burden  per 
Response:  one  hour.  Total  Aimual 
Burden:  620  hours. 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 


Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Stiwt  NW.. 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer.  OS  Reports 
Clearance  Officer.  Room  503H. 
Himaphrey  Building.  200  Independence 
Avenue  SW..  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  November  22.  2002. 
Kerry  Weems, 

Deputy  Assistant  Secretary,  Budget. 

(PR  Doc.  02-31084  Piled  12-9-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

l<B0Oty-03-2afl 

Propoeed  Data  Collections  Submitted 
for  Public  Comment  and 
RecommerKlations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor  .  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Resources  and 
Services  Database  on  CDC  National 
F*revention  Information  Network  (OMB 
No.  0920-0255)— Reinstatement- 
National  Center  for  HIV,  STD,  and  TB 
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Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background 

CDC,  National  Center  for  HIV,  STD. 
and  TB  Prevention  proposes  to  continue 
data  collection  for  the  Resources  and 
Services  Database  on  CDC  National 
Prevention  Information  Network 
(formerly  known  as  the  National  AIDS 
Clearinghouse),  previously  approved 
under  OMB  No.  0920-0255.  This 
request  is  for  a  3-year  reinstatement  of 
clearance. 

NCHSTP  has  the  primary 
responsibility  within  the  CDC  and  the 
U.S.  Public  Health  Service  for  the 
prevention  and  control  of  HIV  infection, 
sexually  transmitted  diseases  (STDs), 
and  tuberculosis  (TB).  including 
community-based  HIV  prevention 
activities  and  syphilis  and  TB 
elimination  programs.  To  support 
NCHSTPs  mission  and  to  link 
Americans  to  prevention,  education, 
and  care  services,  the  CDC  National 
Prevention  Information  Network  (NPIN) 
serves  as  the  U.S.  reference,  referral,  and 
distribution  service  for  information  on 
mV/AIDS.  STDs,  and  TB.  NPIN  is  a 
critical  member  of  the  network  of 
government  agencies,  community 
organizations,  businesses,  health 
professionals,  educators,  and  human 
services  providers  that  educate  the 
American  public  about  the  grave  threat 
to  public  health  posed  by  HIV/ AIDS. 
STOs.  and  TB,  and  provides  services  for 
persons  infected  with  human 
immunodeficiency  virus  (HIV). 


Established  in  1988.  the  NPIN 
Resources  and  Services  Database 
contains  entries  on  approximately 
19.000  organizations  and  is  the  most 
comprehensive  listing  of  HTV/AIDS, 
STD  and  TB  resources  and  services 
available  throughout  the  country.  This 
database  describes  national,  state  and 
local  organizations  that  provide  services 
related  to  HIV/ AIDS,  STDs,  and  TB  such 
as  counseling  and  testing,  prevention, 
education  and  support  services.  The 
NPIN  reference  staff  rely  on  the 
Resources  and  Services  Database  to 
respond  to  nearly  63,000  requests  each 
year  for  information  or  referral  from 
community  based  organizations,  state 
and  local  health  departments,  and 
health  professionals  working  in  HIV/ 
AIDS,  STD  and  TB  prevention.  The  CDC 
National  AIDS  and  STD  Hotline  staff 
also  use  the  NPIN  Resources  and 
Services  Database  to  refer  approximately 
one  million  callers  yearly  to  local 
programs  for  information,  services,  and 
treatment-  The  American  public  can 
also  access  the  NPIN  Resources  and 
Services  database  through  the  NPIN 
Web  site.  More  than  12  million  visits  by 
the  public  to  the  Web  site  are  recorded 
annually. 

To  accomplish  CDC's  goal  of 
continuing  efforts  to  maintain  an  up-to- 
date,  comprehensive  database,  NPIN 
plans  each  year  to  add  100  newly 
identified  organizations  and  to  verify 
those  organizations  ciurently  described 
in  the  NPIN  Resources  and  Services 
Database  each  year.  NPIN  staff  learn 


about  new  organizations  through 
exhibiting  at  health  and  professional 
meetings,  searching  the  Internet,  and 
perusing  newsletter  aimouncements  and 
press  releases.  Once  a  new  organization 
is  identified  as  providing  HIV/ AIDS, 
STD  or  TB-related  services,  NPIN  staff 
will  mail  the  Resource  Organization 
Questionnaire  along  with  a  cover  letter. 
The  purpose  of  the  questionnaire  is  to 
gather  information  about  the  HIV/ AIDS, 
STD  or  TB-related  services  available 
hnm  the  organization,  what  geographic 
area  the  organization  serves,  and  the 
target  audiences  for  these  services.  Each 
organization  will  also  receive  a 
stamped,  self-addressed  envelope  for 
the  return  of  the  questionnaire. 
Organizations  with  access  to  the 
Internet,  will  be  given  the  option  to 
complete  and  submit  an  electronic 
version  of  the  questionnaire  by  visiting 
the  CDC  NPIN  Web  site,  ff  NPIN 
receives  no  response  to  the  initial 
mailing  of  the  questionnaire,  a  follow- 
up  telephone  call  will  be  made  to  the 
organization  requesting  the  organization 
to  complete  and  return  the 
questionnaire. 

As  part  of  the  verification  process  for 
the  Resources  and  Services  Database.  40 
percent  of  the  organizations  will  receive 
a  copy  of  their  current  database  entry  by 
electronic  mail,  including  a  cover  letter 
and  a  list  of  instructions.  The  remaining 
60  percent  will  receive  a  telephone  call 
to  review  their  database  record.  There  is 
no  cost  to  respondents. 


Survey 


Questionnaire  Resource  Organization 
QuestKxinaire  Telephone  Follow-up  ... 

Email  Verification  

Telephone  verificatiQn 

Total 


Number  of  re- 
spofxlents 


100 

33 

7.600 

11.400 


Numtwr  of  re- 

sponses/re- 

sporxjent 


Avg.  burden/ 
response 
(in  hours) 


30/60 
15/60 
15«0 
10/60 


Total  burden 
(in  hours) 


50 
8.25 
1900 
1900 


3858 


Dated:  December  4,  2002. 
lohn  Moore, 

Acting  Deputy  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-31131  Filed  12-9-02;  8:45  am) 
BUJNQ  cooe  4in-i»-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diaease  Control  and 
Prevention 

[60Oay-03-21] 

Propoaad  Data  Collactlona  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 


Prevention  (CDC)  will  publish  periodic 
sunmiaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
buirden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor  ,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Automated 
Management  Information  System  (MIS) 
for  Diabetes  Control  Programs — 
Extension — National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background 

The  National  (Center  for  (Chronic 
Disease  Prevention  and  Health 
Promotion,  Clenters  for  Disease  (Control 
and  Prevention  (CDC)  has  implemented 
a  Management  Information  System 
(MIS)  and  federally  sponsored  data 
collection  requirement  from  all  CDC 
funded  diabetes  control  programs. 
Diabetes  is  the  sixth  leading  cause  of 
death  in  the  United  States  contributing 
to  more  than  200,000  deaths  each  year. 
An  estimated  11.1  million  people  in  the 
United  States  have  been  diagnosed  with 
diabetes  and  an  estimated  5.9  million 
people  have  imdiagnosed  diabetes.  The 
Centers  for  Disease  Control  and 
Prevention's  Division  of  Diabetes 
Translation  (DDT)  provides  funding  to 
health  departments  of  States  and 
territories  to  develop,  implement,  and 
evaluate  systems-based  Diabetes  Control 
Programs  (DCPs).  DCPs  are  population- 


based,  public  health  programs  that 
design,  implement  and  evaluate  public 
health  prevention  and  control  strategies 
that  improve  access  to  and  quality  of 
care  for  all.  and  reach  communities 
most  impacted  by  the  burden  of  diabetes 
{.e.g.,  racial/ethnic  populations,  the 
elderly,  rural  dwellers  and  the 
economically  disadvantaged).  Support 
for  these  programs  is  a  cornerstone  of 
the  DDT's  strategy  for  reducing  the 
burden  of  diabetes  throughout  the 
nation.  The  Diabetes  Control  Program  is 
authorized  under  sections  301  and 
317(k)  of  the  Public  Health  Service  Act 
(42  U.S.C.  sections  241  and  247b(k)). 

In  accordance  with  the  original  OMB 
approval  (July  20,  2002),  this  extension 
will  continue  to  expand  and  enhance 
the  technical  reporting  capacity  of  the 
MIS.  The  MIS  is  a  web-based,  password 
access  protected  repository/technical 
reporting  system  that  replaced  an 
archaic  paper  reporting  system.  The  MIS 
allows  the  accurate,  uniform,  and 
complete  collection  of  diabetes  program 
progress  information  using  the  Internet. 
The  MIS  has  improved  upon  the  old 
data  collection  system  by: 

•  Improving  accountability; 

•  Shortening  the  information  cycle; 

•  Eliminating  non-standard  reporting; 

•  Minimizing  unnecessary 
duplication  of  data  collection  and  entry; 

•  Reducing  the  reporting  biuden  on 
small  state  organizations; 

•  Using  plain,  coherent,  and 
unambiguous  terminology  that  is 
understandable  to  respondents; 

•  Implementing  a  consistent  system 
for  progress  reporting  and  record- 
keeping processes; 


•  Identifying  the  retention  periods  for 
recordkeeping  requirements; 

•  Utilizing  modem  information 
technology  for  data  collection  and 
transfer; 

•  Significantly  reducing  the  amount 
of  paper  reports  that  diabetes  control 
programs  are  required  to  submit. 

The  MIS  has  allowed  CDC  to  more 
rapidly  respond  to  outside  inquiries 
concerning  a  specific  diabetes  control 
activity  occurring  in  the  state  diabetes  , 
control  programs.  The  data  collection 
requirement  has  formalized  the  format 
and  contents  of  diabetes  data  reported 
frt>m  the  DCPs  and  provides  an 
electronic  means  for  efficient  collection 
and  transmission  to  the  CDC 
headquarters. 

The  MIS  has  facilitated  the  staff's 
ability  at  CDC  to  fulfill  its  obligations 
tmder  the  cooperative  agreements;  to 
monitor,  evaluate,  and  compare 
individual  programs;  and  to  assess  and 
report  aggregate  information  regarding 
the  overall  effectiveness  of  the  DCP 
program.  It  has  also  supported  DDT's 
broader  mission  of  reducing  the  burden 
of  diabetes  by  enabling  DDT  staff  to 
more  effectively  identify  the  strengths 
and  weaknesses  of  individual  DCPs  and 
to  disseminate  information  related  to 
successful  public  health  interventions 
implemented  by  these  organizations  to 
prevent  and  control  diabetes. 
Implementation  of  the  MIS  has  provided 
for  efficient  collection  of  state-level 
diabetes  program  data.  The  cost  to 
respondents  is  $7,080. 


Respondents 

Numt>er.  of 
respondents 

Number  of 
responses/ 
respondent 

Average 

burden/ 

response 

(mhours) 

Total 

burden 

(in  hours) 

State  Program  Control  Officers  ,. 

59* 

1 

4 

236 

Total 

236 

'Respondents  reside  in  each  of  the  50  States,  8  Tenitories,  and  the  District  of  Columbia  and  provide  progress  reporting  on  an  annual 
frequency. 


Dated:  December  4,  2002. 
John  Moore. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-31132  Filed  12-9-02;  8:45  am] 
■NXMQ  COM  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  DIaaaaa  Control  and 
Pravantion 

[30OAY-06-03] 

Agency  Forma  Undergoing  Paperwork 
Reduction  Act  Raviaw 

The  Centers  for  Disease  (Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Assisted 
Reproductive  Technology  (ART) 
Program  Reporting  System,  (OMB  No. 
0920-0556)— Extension — National 
Center  for  Chronic  Disease  Prevention 


75860 
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and  Health  Promotion  (NCCDPHP). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Section  2(a)  of  Pub.  L. 
102-493  (known  as  the  Fertility  Clinic 
Success  Rate  and  Certification  Act  of 
1992  (FCSRCA),  42  U.S.C.  263a-l(a)) 
requires  that  each  assisted  reproductive 
technology  (ART)  program  shall 
annually  report  to  the  Secretary  through 
the  Centers  for  Disease  Control  and 
Prevention:  (1)  pregnancy  success  rates 
achieved  by  such  ART  program,  and  (2) 
the  identity  of  each  embryo  laboratory 
used  by  such  ART  program  and  whether 
the  laboratory  is  certified  or  has  applied 
for  such  certification  imder  this  act. 


The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  seeking  to  extend 
approval  of  a  reporting  system  for 
Assisted  Reproductive  Technology 
(ART)  Program  from  the  Office  of 
Management  and  Budget  (OMB).  This 
reporting  system  has  been  designed  in 
collaboration  with  the  Society  for 
Assisted  Reproductive  Technology 
(SART)  to  comply  with  the 
requirements  of  the  FCSRCA.  The 
reporting  system  includes  all  ART 
cycles  initiated  by  any  of  the 
approximately  400  ART  programs  in  the 
United  States,  and  covers  the  pregnancy 
outcome  of  each  cycle,  as  well  as  a 
number  of  data  items  deemed  important 


to  explain  variability  in  success  rates 
across  clinics  and  across  individuals. 
Data  is  to  be  collected  through  computer 
software  developed  by  SART  in 
consultation  with  CDC. 

In  developing  the  definition  of 
pregnancy  success  rates  and  the  list  of 
data  items  to  be  reported,  CDC  has 
consulted  with  representatives  of  SART. 
the  American  Society  for  Reproductive 
Medicine,  and  RESOLVE,  the  National 
Infertility  Association  (a  national, 
nonprofit  consiuner  organization),  as 
well  as  a  variety  of  individuals  with 
expertise  and  interest  in  this  field.  The 
annual  burden  for  this  data  collection  is 
63.400  hours. 


Respondents 


ART  Clinics  

Data  Validation 


Number  of  re- 
spondents 


400 
40 


Numtwr  of 
responses/ 
respondent 


220 
113 


Average 

burden/ 

response 

(in  hours) 


37/60 
23/60 


Dated:  December  4.  2002. 
lohn  Moore, 

Acting  Deputy  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[PR  boo.  02-31130  Filed  12-9-02;  8:45  am) 

HJJNO  COM  41«3-1t-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canlsrs  for  Dtoaasa  Control  and 
Prevention 

[30OAY-0»-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235. 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Human  Exposure  to 
Cyanobacterial  (blue-green  algsil)  Toxins 


in  Drinking  Water:  Risk  of  Exposure  to 
Microcystin  from  Public  Water  Systems 
(OMB.  No.  0920-0527)— Revision- 
National  Center  for  Environmental 
Health  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background 

Cyanobacteria  (blue-greeh  algae)  can 
be  found  in  terrestrial,  fresh,  brackish, 
or  marine  water  environments.  Some 
species  of  cyanobacteria  produce  toxins 
that  may  cause  acute  or  chronic 
illnesses  (including  neurotoxicity, 
hepatotoxicity,  and  skin  irritation)  in 
humans  and  animals  (including  other 
mammals,  fish,  and  birds).  A  number  of 
human  health  effects,  including 
gastroenteritis,  respiratory  effects,  skin 
irritations,  allergic  responses,  and  liver 
damage,  are  associated  with  the 
ingestion  of  or  contact  with  water 
containing  cyanobacterial  blooms. 
Although  the  balance  of  evidence,  in 
conjunction  with  data  from  laboratory 
animal  research,  suggests  that 
cyanobacterial  toxins  are  responsible  for 
a  range  of  human  health  effects, 
however,  there  have  been  few 
epidemiologic  studies  of  this 
association.  We  plan  to  recruit  100 
people  whose  tap  water  comei  firom  a 
source  with  a  current  cyanobaterial 
bloom  (i.e.,  M.  aeruginosa)  and  who 
report  drinJdng  unfiltered  tap  water.  We 


also  plan  to  recruit  100  people  who 
report  drinking  unfiltered  tap  water  but 
whose  tap  water  source  is  groundwater 
that  has  not  been  contaminated  with 
cyanobacteria.  This  population  will 
serve  as  our  referent  population  for  the 
analysis  of  microcystins  in  blood  and 
for  the  clinical  assays.  We  will 
administer  a  questionnaire  and  collect 
blood  samples  from  all  study 
participants.  Blood  samples  will  be 
analyzed  using  a  newly  developed 
molecular  assay  for  levels  of 
microcystins — the  hepatotoxin 
produced  by  Micocystis  aeruginosa.  We 
also  will  analyze  blood  samples  for 
levels  of  liver  enzymes  (a  biological 
marker  of  hepatotoxicity)  and  for  a 
number  of  clinical  parameters  including 
hepatitis  infection  (a  potential 
confounder  in  our  study).  We  will 
evaluate  whether  we  can  (1)  detect  low 
levels  of  microcystins  (<10  ng/ml  of 
blood)  in  the  blood  of  people  who  are 
exposed  to  very  low  levels  of  this  toxin 
in  their  drinking  water,  (2)  utilize 
clinical  endpoints  such  as  blood  liver 
enzyme  levels  as  biomarkers  of 
exposure  and  biological  effect,  and  (3) 
compare  the  analytical  results  for  the 
exposed  population  with  the  results 
from  the  referent  population.  The  total 
annual  burden  hours  is  estimated  to  be 
350. 


Respondents 


Telephone  oontad 
Swvsy 


Numtwr  of  re- 
spondents 


300 
200 


Number  of 
responses/  re- 
spondent 


Avg.  burden/ 

resportse  (in 

hrs.) 


1Q«d 
1 
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RespoTKlents 

Number  of  re- 
spondents 

Number  of 
responses/  re- 
spondent 

Avg  burden/ 

response  (in 

hrs.) 

Tao  water  samole  collection 

200 

1 

30/60 

Dated:  December  4.  2002. 
John  Moore, 

Acting  Deputy  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(PR  Doc.  02-31133  Filed  12-9-02;  8:45  am] 

BKUNQ  CODE  4ie3-1»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Addendum  to  the  Recovery  Plan  for 
the  MuitHsland  Plants 

f  GENCY:  Fish  and  Wildlife  Service, 

interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  annoimces  the 
availability  of  the  final  Addendum  to 
the  Recovery  Plan  for  the  Multi-Island 
Plants.  There  are  10  plant  taxa  included 
in  this  plan,  all  of  which  are  listed  as 
endangered.  All  10  taxa  are  endemic  to 
the  Maui  Nui  group  of  islands  in  the 
Hawaiian  Islands. 

ADDRESSES:  Copies  of  this  recovery  plan 
are  available  by  request  itom  the  U.S. 
Fish  and  Wildlife  Service.  Pacific 
Islands  Fish  and  Wildlife  Office.  300 
Ala  Moana  Boulevard,  Room  3^122,  Box 
50088.  Honolulu.  Hawaii  96850  (phone 
808/541-3441).  Recovery  Plans  may 
also  be  obtained  fix)m:  Fish  and  Wildlife 
Reference  Service.  5430  Grosvenor 
Lane.  Suite  110,  Bethesda,  Maryland 
20814,  301/429-6403  or  1-800-582- 
3421.  The  fee  for  the  plan  varies 
depending  on  the  number  of  pages  of 
the  plan.  This  recovery  plan  will  be 
made  available  on  the  World  Wide  Web 
at  http://www.rl.fws.gov/ecoservices/ 
endangered/recovery/default.htm  or 
http://endangered.fws.gov/recovery/ 
recplans/index.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christa  Russell.  Plant  Conservation 
Program  Coordinator,  at  the  above  U.S. 
Fish  and  Wildlife  Service  Honolulu 
address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  species  program.  A 
species  is  considered  recovered  when 
the  species'  ecosystem  is  restored  and/ 


or  threats  to  the  species  are  removed  so 
that  self-sustaining  and  self-regulating 
populations  of  the  species  can  be 
supported  as  persistent  members  of 
native  biotic  communities. '  ecovery 
plans  describe  actions  considered 
necessary  for  the  conservation  of  the 
species,  establish  criteria  for 
downlisting  or  delisting  listed  species, 
and  estimate  the  time  and  cost 
associated  with  implementing  the 
measures  needed  for  recovery. 

The  Endangered  Species  Act  (Act)  (16 
U.S.C.  1531  et  seq.),  requires  the 
development  of  recovery  plans  for  listed 
species  unless  such  a  plan  would  not 
promote  the  conservation  of  a  particular 
species.  Section  4(f)  of  the  Act  requires 
that  during  recovery  plan  development, 
we  provide  public  notice  and  an 
opportunity  for  public  review  and 
comment.  Information  presented  during 
the  public  comment  period  has  been 
considered  in  the  preparation  of  this 
final  addendum,  and  is  summarized  in 
an  appendix  to  the  recovery  plan.  We 
will  forward  substantive  comments 
regarding  recovery  plan  implementation 
to  appropriate  Federal  or  other  entities 
so  that  they  can  take  these  comments 
into  accoimt  during  the  course  of 
implementing  recovery  actions. 

This  Addendiun  to  the  Recovery  Plan 
for  the  Multi-Island  Plants  covers  10 
plant  taxa.  all  of  which  are  listed  as 
endangered.  These  10  Hawaiian  plant 
taxa  are  endemic  to  the  Maui  Nui  group 
of  islands  in  the  Hawaiian  Islands.  This 
group  includes  Maui.  Molokai.  Lanai.    * 
and  Kahoolawe.  Five  taxa  are  endemic 
to  the  island  of  Maui,  three  taxa  are 
endemic  to  the  island  of  Lanai.  one 
taxon  is  endemic  to  Molokai.  and  one 
taxon  is  endemic  to  the  island  of 
Kahoolawe.  The  listed  plants  are: 
Clermontia  samuellii  (oha  wai),  Cyanea 
copelandii  ssp.  haleakalaensis  (haha). 
Cyanea  glabra  (haha),  Cyanea 
hamatiflora  ssp.  hamatiflora  (haha), 
Dubautia  plantaginea  ssp.  humilis 
(naenae),  Hedyotis  schlechtendahliana 
var.  remyi  (kopa),  Kanaloa 
kahoolawensis  (kohe  malama  malama  o 
Kanaloa),  Labordia  tinifolia  var. 
lanaiensis  (kamakahala).  Labordia 
triflom  (kamakahala),  and  Melicope 
munroi  (alani). 

The  10  taxa  included  in  this 
addendum  grow  in  a  variety  of 
vegetation  commimities  (shrublands 
and  forests),  elevational  zones  (coastal 
to  montane),  and  moistvu«  regimes  (dry 


to  wet).  These  taxa  and  their  habitats 
have  been  variously  affected  or  are 
currently  threatened  by  one  or  more  of 
the  following:  competition  for  space, 
light,  water,  and  nutrients  by  introduced 
vegetation;  habitat  degradation  by  wild, 
feral  or  domestic  animals  (pigs,  goats, 
and  deer);  predation  by  animals  (deer, 
pigs,  goats,  rats,  slugs,  and  insects); 
substrate  loss;  and  collecting  for 
scientific  or  horticultural  purposes.  In 
addition,  due  to  the  small  number  of 
existing  individuals  and  their  very 
narrow  distributions,  these  taxa  and 
most  of  their  populations  are  subject  to 
an  increased  likelihood  of  extinction 
and/or  reduced  reproductive  vigor  from 
naturally  occurring  events  such  as 
hurricanes. 

The  objective  of  the  addendum  to  the 
recovery  plan  is  to  provide  a  framework 
for  the  recovery  of  these  10  taxa  so  that 
their  protection  by  the  Act  is  no  longer 
necessary.  The  interim  objective  is  to 
stabilize  all  existing  populations  of 
these  10  plants.  To  be  considered  stable, 
each  taxon  would  have  to  be  managed 
to  control  threats  (e.g.,  fencedj  and  be 
represented  in  an  ex  situ  (such  as  a 
nursery  or  arboretum)  collection.  In 
addition,  a  minimum  total  of  three 
populations  of  each  taxon  should  be 
documented  on  the  islands  where  they 
now  occur  or  occurred  historically.  Each 
of  these  populations  would  have  to  be 
naturally  reproducing  and  increasing  in 
number,  with  a  minimum  of  25  mature 
individuals  per  population  for  long- 
lived  perennials  [Kanaloa 
kahoolawensis  and  Melicope  munrof), 
and  a  minimum  of  50  mature 
individuals  per  population  for  short- 
lived perennials  [Clermontia  samuelii, 
Cyanea  copelandii  ssp.  haleakalaensis, ' 
Cyanea  glabra,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Dubautia  plantaginea, 
Hedyotis  schlechtendahlia  var.  remyi, 
Labordia  tinifolia  var.  lanaiensis,  and 
Labordia  triflora). 

For  reclassification  to  threatened 
status,  a  total  of  five  to  seven 
populations  of  each  taxon  should  be 
documented  on  islands  where  they  now 
occur,  or  occurred  historically.  In 
certain  cases,  however,  a  particular 
taxon  could  be  eligible  for 
reclassification  even  if  all  five  to  seven 
of  the  populations  are  on  only  one 
island,  provided  all  of  the  other 
recovery  criteria  have  been  met,  and  the 
populations  in  question  are  widely 
distributed  and  secure  enough  that  one 
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might  reasonably  conclude  that  the 
taxon  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  part  of  its 

range. 

^ch  of  these  populations  would  have 
to  be  naturally  reproducing,  stable  or 
increasing  in  number,  and  secure  from 
threats,  with  a  minimum  of  100  matiire 
individuals  per  population  for  long- 
Uved  perennials  and  a  minimum  of  300 
mature  individuals  per  population  for 
short-lived  perennials.  Each  population 
should  persist  at  this  level  for  a 
minimiitn  of  5  consecutive  years  before 
reclassification  is  considered.  A  total  of 
8  to  10  populations  of  each  taxon 
should  be  documented  on  islands  where 
they  now  occur  or  occurred  historically. 
As  with  reclassification  to  threatened 
status,  there  could  be  certain  cases  in 
which  a  particular  taxon  may  be  eligible 
for  removal  from  the  list  even  if  all  8  to 
10  of  the  populations  are  on  only  1 
island,  provided  all  of  the  other 
recovery  criteria  have  been  met,  and  the 
populations  in  question  are  widely 
distributed  and  secure  enough  that  one 
might  reasonably  conclude  that  the 
taxon  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  part  of  its 
range.  Each  of  these  populations  would 
have  to  be  naturally  reproducing,  stable 
or  increasing  in  number,  and  secure 
from  threats,  with  a  minimum  of  100 
mature  individuals  per  population  for 
long-lived  perennials  and  a  minimum  of 
300  mature  individuals  per  population 
for  short-lived  perennials.  Each 
population  should  persist  at  this  level 
for  a  minimum  of  5  consecutive  years. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f}. 

Dated:  September  19,  2002. 
Carolyn  A.  Bohan, 

Acting  Regional  Director,  Region  I,  Fish  and 
Wildlife  Service. 
(FR  Doc.  02-31076  Filed  12-9-02;  8:45  am) 
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a  basic  class  of  controlled  substance 
listed  in  Schedule  II. 

The  firm  plans  to  bulk  manufactxire 
the  listed  controlled  substance  for  sale 
to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Boehringer  Ingelheim 
Chemicals.  Inc..  to  manufacture  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated 
Boehringer  Ingelheim  Chemicals,  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  November  5.  2002, 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  02-31070  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  March  27,  2002,  and 
published  in  the  Federal  Register  on 
April  10,  2002,  (67  FR  17467), 
Boehringer  Ingelheim  Chemicals,  Inc.. 
2820  N.  Normandy  Drive.  Petersburg. 
Virginia  23805.  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  fentanyl  (9801). 


is  consistent  writh  the  public  interest 
and  with  United  States  obligations 
under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1. 1971.  at  this  time.  DEA  has 
investigated  Boehringer  Ingelheim 
Chemicals.  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  section  1008(a)  of  the 
Controlled  Substance  Import  and  Export 
Act  and  in  accordance  with  title  21 . 
Code  of  Federal  Regulations,  section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  November  5.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  02-31071  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  October  5,  2001,  and 
published  in  the  Federal  Register  on 
October  17.  2001  (66  FR  52781),  B.I. 
Chemicals,  Inc.,  which  has  changed  its 
name  to  Boehringer  Ingelheim 
Chemicals,  Lie.  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
phenylacetone  (8501).  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  amphetamine. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  8923(a)  and  determined  that  the 
registration  of  Boehringer  Ingelheim 
Chemicals,  Inc.  to  import  phenylacetone 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  5,  2001.  and 
published  in  the  Federal  Register  on 
October  17.  2001.  (66  FR  52780),  B.I. 
Chemicals,  Inc.  which  changed  its  name 
to  Boehringer  Ingelheim  Chemicals. 
Inc..  2820  N.  Normandy  Drive. 
Petersburg,  Virginia  23805.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dfug 


Amphetamine  (1100) 

Methadone  (9250)  

Mettiadone-intermediate  (9254) 
Levo-alphacetytmethadol  (9648) 


The  firms  plans  to  bulk  manufacture 
the  listed  controlled  substances  for 
formulation  into  finished 
pharmaceuticals. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Boehringer  Ingelheim  Inc. 
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to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  ha^ 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
compemy's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  5,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-31072  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  June  21. 
2002.  Noramco,  Inc..  1440  Olympic 
Drive,  Athens,  Georgia  30601,  made 
Application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufactiuer  of 
Sufentanil  (9740),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
U. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  in  bulk  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  60  days 
bom  publication. 


Dated:  November  26.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-31073  Filed  12-9-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoUce  (02-147)] 

National  Environmental  Policy  Act; 
Mars  Exploration  Rover-2003  Project 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  final 
environmental  impact  statement  (FEIS) 
for  implementation  of  the  Mars 
Exploration  Rover  (MER)-2003  Project. 

SUMMARY:  Under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.],  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  and 
NASA  policy  and  procedures  (14  CFR 
part  1216  subpart  1216.3),  NASA  has 
prepared  a  FEIS  for  the  MER-2003 
project.  In  the  FEIS.  NASA  addresses 
the  potential  environmental  impacts 
associated  with  continuing  the 
preparations  for  and  implementing  the 
MER-2003  project.  The  purpose  of  the 
MER-2003  project  is  to  explore  the 
surface  of  Mars. 

The  proposed  action  and  preferred 
alternative  for  implementing  the  MER- 
2003  project  includes  two  missions, 
each  involving  identical  rover 
spacecraft.  NASA  propo   -s  to  launch 
the  first  mission  firom  Cape  Canaveral 
Air  Force  Station  (CCAFS),  Florida,  in 
May  or  Jime  2003,  on  a  Delta  11  7925, 
and  the  second  mission  from  CCAFS  in 
June  or  July  2003,  on  a  Delta  11  7925 
Heavy.  Each  rover  would  include  two 
small  radioactive  sources  for  instrument 
calibration  and  would  use  up  to  11 
radioisotope  heater  units  (RHU)  for 
thermal  control. 

NASA  published  a  notice  of 
availability  (NOA)  of  the  draft  EIS 
(DEIS)  for  the  MER-2003  Project  (67  FR 
48490,  July  24.  2002)  and  mailed  copies 
to  79  Federal.  State  and  local  agencies, 
organizations,  and  individuals.  In 
addition,  NASA  made  the  DEIS 
available  in  electronic  format  on  its 
website.  The  U.S.  Environmental 
Protection  Agency  (EPA)  subsequently 
published  its  NOA  (67  FR  48894.  July 
26,  2002).  Comments  received  during 
the  45-day  conunent  period  ending 


September  9,  2002.  have  been  addressed 
in  the  FEIS. 

DATES:  NASA  will  take  no  final  action 
on  the  proposed  MER-2003  missions  on 
or  before  January  9,  2003,  or  30  days 
from  the  date  of  publication  in  the 
Federal  Register  of  the  EPA  notice  of 
availability  of  the  MER-2003  project 
FEIS,  whichever  is  later. 
ADDRESSES:  See  SUPPt-EMENTARY 
INFORMATKM  section  for  addresses  for 
reviewing  the  FEIS  and  obtaining  copies 
of  the  record  of  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  La  very,  Office  of  Space  Science, 
Mail  Code  SM,  NASA  Headquarters, 
Washington,  DC  20546-0001,  telephone 
202-358-4800.  or  electronic  mail 
marsnepa@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  MER-2003  project  is  part  of 
NASA's  continuing  efforts  to:  (1) 
Understand  the  atmosphere,  surface, 
and  interior  of  Mars;  (2)  determine  if  life 
exists  or  has  ever  existed  on  Mars;  (3) 
and  develop  an  understanding  of  Mars 
in  support  of  possible  future  human 
exploration.  The  aim  of  the  MER-2003 
project  is  to  determine  the  aqueous, 
climactic,  and  geologic  history  of  two 
high  priority  sites  on  Mars.  In  the  FEIS, 
NASA  considered  and  analyzed  the 
environmental  impacts  of  the  proposed 
action  and  the  no  action  alternative.  The 
proposed  action,  which  is  the  preferred 
alternative,  consists  of  continuing 
preparations  for  and  implementing  the 
MER-2003  project.  The  proposed  action 
would  include  two  missions  that  would 
continue  intensive  studies  of  two 
Martian  sites  via  identical  rover 
spacecraft.  Operation  of  the  rovers  and 
their  science  instnmients  would  also 
benefit  planning  and  design  of  future 
missions  by:  (1)  Demonstrating  the 
capabilities  and  technologies  for  long- 
range  reconnaissance  by  mobile  science 
platforms;  (2)  demonstrating  complex 
science  operations  through  the 
simultaneous  use  of  multiple  mobile 
laboratories;  and  (3)  validating  the 
standfu-ds.  protocols,  and  capabilities  of 
the  international  Mars  communications 
infrastructiue. 

The  first  mission  (MER-A)  would  be 
launched  on  a  Delta  II  7925  from  CCAFS 
in  May  or  June  2003.  The  second 
mission  (MER-B)  would  be  launched  on 
a  Delta  II  7925  Heavy  from  CCAFS  in 
Jime  or  July  2003.  Opportunities  to  visit 
Mars  occur  every  26  months,  but  not  all 
opportimities  are  the  same  from  the 
point  of  view  of  launch  vehicle 
capability.  The  2003  launch  opportunity 
represents  the  most  fovorable 
opportimity  for  a  surface  mission  to 
Mars  in  decades.  Programmatic  issues 
[e.g.,  changes  in  NASA  priorities  or 
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unforeseen  circumstances),  however, 
could  necessitate  modification  to  the 
mission  objectives  and  timing.  Such 
modifications  could  result  in  the  need 
to  launch  one  mission  in  2003  and  a 
second  mission  at  a  later  date,  or  not  at 
all.  Depending  upon  the  significance  of 
any  new  information  and  whether  any 
changes  in  the  project  are  substantial, 
NASA  will  consider  preparing 
additional  environmental 
documentation  in  accordance  with  CEQ 
and  NASA  procedures. 

For  the  MER-2003  missions,  the 
potentially  affected  environment  for 
normal  laimches  includes  the  area  at 
and  in  the  vicinity  of  the  launch  site, 
CCAFS  in  Florida.  The  environmental 
impacts  of  normal  launches  of  the  two 
missions  for  the  proposed  action  would 
be  associated  principally  with  the 
exhaust  emissions  from  each  of  the 
Delta  n  launch  vehicles.  These  effects 
would  include:  (1)  Short-term  impacts 
on  air  quality  within  the  exhaust  cloud 
and  near  the  launch  pads  and  (2)  the 
potential  for  acidic  deposition  on  the 
vegetation  and  surface  water  bodies  at 
and  near  the  launch  complex, 
particularly  if  rain  occurs  shortly  after 
launch. 

Potential  launch  accidents  could 
result  in  the  release  of  some  of  the 
radioactive  material  on  board  the  rover. 
Each  rover  would  employ  two 
instruments  that  use  small  quantities  of 
cobalt-57  (not  exceeding  350 
millicTuies)  and  curium-244  (not 
exceeding  50  millicxiries)  as  instrument 
sources.  Each  rover  would  have  up  to  11 
RHUs  that  use  plutoniiun  dioxide  to 
provide  heat  to  the  electronics  and 
batteries  on  board  the  rover.  The 
radioisotope  inventory  of  1 1  RHUs 
would  total  approximately  365  curies  of 
plutonium. 

The  U.S.  Department  of  Energy  (DOE), 
in  cooperation  with  NASA,  has 
performed  a  risk  assessment  of  potential 
accidents  for  the  MER-2003  project. 
This  assessment  used  a  methodology 
refined  through  applications  to  the 
Galileo,  Mars  Pathfinder,  and  Cassini 
missions  and  incorporates  results  of 
safety  tests  on  the  RHUs  and  an 
evaluation  of  the  January  17. 1997,  Delta 
II  accident  at  CXL\FS.  DOE's  risk 
assessment  for  this  project  indicates  that 
in  the  event  of  a  launch  accident  the 
expected  impacts  of  released  radioactive 
material  at  and  in  the  vicinity  of  the 
launch  area,  and  on  a  global  basis, 
would  be  small. 

FEIS  Review  Copies 

The  FEIS  r^ay  be  reviewed  diuing 
normal  business  hours  at  the  following 
locations: 


(a)  NASA  Headquarters,  Library, 
Room  1J20,  300  E  Street,  SW., 
Washington.  DC  20546. 

(b)  Spaceport  U.S.A..  Room  2001. 
John  F.  Kennedy  Space  Center.  FL 
32899.  Please  call  Lisa  Fowler  at  321- 
867-2201  so  that  arrangements  can  be 
made. 

(c)  Jet  Propulsion  Laboratory.  Visitors 
Lobby,  Building  249,  4800  Oak  Grove 
Drive,  Pasadena,  CA  91109  (818-354- 
5179). 

In  addition,  the  FEIS  may  be 
examined  at  the  following  NASA 
Centers  by  contacting  the  Freedom  of 
Information  Act  Office  at  the  respective 
Center: 

(d)  NASA,  Ames  Research  Center, 
Moffett  Field,  CA  94035  (650-604- 
1181). 

(e)  NASA,  Dryden  Flight  Research 
Center,  P.O.  Box  273.  Edwards,  CA 
93523  (661-276-2704). 

(f)  NASA,  Glenn  Research  Center  at 
Lewis  Field,  21000  Brookpailt  Road, 
aeveland,  OH  44135  (216-433-2755). 

(g)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt  Road,  Greenbelt,  MD 
20771  (301-286-0730). 

(h)  NASA.  Johnson  Space  Center, 
Houston,  TX  77058  (281-483-8612). 

(i)  NASA,  Langley  Research  Center, 
Hampton,  VA  23681  (757-864-2497). 

(j)  NASA,  Marshall  Space  Flight 
Center,  Huntsville,  AL  35812  (256-544- 
2030). 

(k)  NASA,  Stennis  Space  Center,  MS 
39529  (228-688-2164). 

Limited  hard  copies  of  the  FEIS  are 
available,  on  a  first  request  basis,  by 
contacting  David  La  very.  Office  of  Space 
Science,  Mail  Code  SM,  NASA 
Headquarters,  Washington,  DC  20546- 
0001,  telephone  202-358-4800,  or 
electronic  mail  marsnepa@hq.nasa.gov. 

Electronic  Access 

The  FEIS  is  also  available  in  Acrobat® 
format  at  http://spacescience.nasa.gov/ 
admin/pubs/mereis/index.htm. 

Copies  of  the  Record  of  Decision 

Copies  of  the  record  of  decision,  when 
issued,  may  be  obtained  upon  written 
request  to  David  Lavery.  Office  of  Space 
Science,  Mail  Code  SM,  NASA 
Headquarters,  Washington,  DC  20546- 
0001. 

Dated:  December  5.  2002. 
Jeffrey  E.  Sutton. 

Assistant  Administrator  for  Management 
Syttems. 
[FR  Doc.  02-31127  Filed  12-9-02;  8:45  am] 

■UJNO  COOC  7S10-91-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Heating 

TIME  AND  place:  9:30  a.m.,  Tuesday, 

December  17,  2002. 

PLACE:  NTSB  Conference  Center,  429 

L'Enfant  Plaza  SW.,  Washington,  DC 

20594. 

STATUS:  The  two  items  are  Open  to  the 

Public. 

MATTERS  TO  BE  CONSIDERED: 

7454A— Marine  Accident  Report- 
Collision  Between  the  U.S.  Coast 
Guard  Patrol  Boat  CG242513  and  the 
U.S.  Small  Passenger  Vessel  Bayside 
Blaster,  Biscayne  Bay,  Miami,  Florida, 
January  12,  2002. 

7513 — Highway  Accident  Brief— 
Motorcoach  nm-off-the-road,  near 
Canon  City,  Colorado,  on  Decembw 
21, 1999. 
New  Media  Contact:  Telephone:  (202) 

314-6100. 
Individuals  requesting  specific 

accommodations  should  contact  Ms. 

Carolyn  Dargan  at  (202)  314-6305  by 

Friday,  December  13,  2002. 

FOR  MORE  MFORMATION  CONTACT:  Viclqr 

D'Onofrio.  (202)  314-6410. 
Dated:  December  6.  2002. 

Vicky  D'Onofrio, 

Federal  Register  Uaison  Officer. 

(FR  Doc.  02-31230  Filed  12-6-02;  2:07  pm] 

MUMO  COOC  7S39-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-318] 

Calvert  CNffe  Nudear  Power  Plant,  Inc., 
Calvert  CHffa  Nuclear  Power  Plant,  Unit 
No.  2,  Environmental  Aeeeearoent  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  fttjm  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  50.44.  46  and  Appendix  K  for 
Facility  Operating  License  No.  DPR-69, 
issued  to  Calvert  Cliffs  Nuclear  Power 
Plant,  Inc.  (the  licensee),  for  operation 
of  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  No.  2  (Calvert  Cliffs),  located 
in  Calvert  County,  Maryland.  Therefore, 
as  required  by  10  CFR  51.21.  the  NRC 
is  issuing  this  enviroimiental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action,  as  described  in 
the  licensee's  application  for  exemption 
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dated  July  12.  2002,  would  allow  the 
licensee  to  use  up  to  four  lead  fuel 
assemblies  (LFAs)  with  an  advanced 
cladding  material,  a  zirconium-based 
alloy,  that  does  not  meet  the  definition 
of  Zircaloy  or  ZIRLO,  which  are  referred 
to  in  Title  10  of  the  Code  of  Federal 
Regulations  Section  50.46(a)(l)(i).  The 
LFAs  are  scheduled  to  be  loaded  into 
the  Calvert  Cliffs  Unit  2  reactor  core 
during  the  upcoming  refueling  outage 
iuid  would  remain  in  the  core  for  two  (2) 
cycles. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  from  10  CFR 
50.44, 10  CFR  50.46,  and  Appendix  K  to 
10  CFR  part  50  is  needed  because  these 
regulations  specifically  refer  to  light- 
water  reactors  containing  fuel  consisting 
of  uranium  oxide  pellets  enclosed  in 
zircaloy  or  ZIRLO  tubes.  A  new 
zirconium-based  alloy  cladding  has 
been  developed,  which  is  not  the  same 
chemical  composition  as  zircaloy  or 
ZIRLO.  Therefore,  the  licensee  needs  an 
exemption  to  insert  up  to  four 
assemblies  containing  the  new  fuel 
cladding  material  into  the  Calvert  QiSs 
reactor  core  for  test  during  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  exemption  will  not 
present  an  luidue  risk  to  the  public 
health  and  safety.  The  safety  evaluation 
performed  by  Westinghouse 
demonstrates  that  the  predicted 
chemical,  mechanical  and  material 
performance  of  the  Advance  zirconium- 
based  cladding  is  within  that  approved 
for  Zircaloy-4  or  ZIRLO  under  all 
anticipated  operational  occiurences  and 
postulated  accidents.  Fiuthermore,  the 
LFAs  will  be  placed  in  non-limiting 
core  locations.  In  the  unlikely  event  that 
cladding  failures  occur  in  the  LFAs, 
environmental  impact  would  be 
minimal  and  is  bounded  by  previous 
environmental  impact  statements. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

In  regard  to  potential  nomadiological 
impacts,  the  proposed  action  does  not 
have  a  potential  to  affect  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 


are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
enviromnental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previoiisly  considered  in  the  Final 
Environmental  Statement  for  the  Calvert 
Clife  Nuclear  Power  Plant  (CCNPP) 
dated  April  1973  or  the  Final 
Environmental  Impact  Statement  for 
licence  renewal  for  the  CCNPP  dated 
October  1999. 

Agencies  and  Persons  Consulted 

On  September  5,  2002,  the  staff 
consulted  with  the  Maryland  State 
official,  Richard  McLean  of  the 
Maryland  Department  of  the 
Environment,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
conunents. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  17,  2002.  Docimients'may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-AOO- 


397-4209  or  301-415-4737,  or  by  e-mail 
to  pdi@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Conunission: 
Guy  S.  Viasing. 

Acting  Chief.  Section  1 .  Project  Directorate 
I,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  02-31167  Filed  12-9-02;  8:45  am) 
MLUNQCOOE  7880-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-17] 

Portland  General  Electric  Company 
leauance  of  Environmental 
Aaaeeement  and  Finding  of  No 
Significant  impact  Regarding  ttie 
Propoeed  Amendment  to  Materlale 
Ucenee  No.  SNM-2509 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Conunission)  is 
considering  issuance  of  an  amendment, 
pursuant  to  10  CFR  72.56,  to  Special 
Nuclear  Material  License  No.  2509 
(SNM-2509)  held  by  Portland  General 
Electric  Company  (PGE)  for  the  Trojan 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI).  The  requested 
amendment  woiUd  revise  the  ISFSI 
license  (SNM-2509)  and  the  Technical 
Specifications  (TS)  of  SNM-2509  to 
increase  the  Multi-Purpose  Canister 
(MPC)  helium  backfill  upper  pressiue 
limit  at  the  Trojan  ISFSI. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  By 
letter  dated  October  18,  2002,  PGE 
requested  an  amendment  to  revise  the 
license  (SNM-2509)  and  the  TS  of 
SNM-2509  for  the  Trojan  ISFSI.  The 
changes  would  increase  the  MPC 
heliiun  backfill  upper  pressure  limit, 
make  an  editorial  clarification,  and 
make  similar  changes  to  the  helium 
backfill  upprer  pressiue  limit  in  the 
description  of  the  cask  loading 
operations.  The  current  license  specifies 
the  MPC  is  to  be  backfilled  with  helium 
with apressure between  29.3  psig and 
33.3  psig.  The  amendment  requests  the 
upper  limit  be  changed  from  33.3  psig 
to  39.3  psig. 

Need  for  the  Proposed  Action:  The 
proposed  action  is  necessary  to 
minimize  worker  exposure  during  spent 
fuel  loading  activities  and  to  maintain 
spent  fuel  parameters  within  required 
limits.  Current  helium  backfill 
equipment,  to  be  used  diuing  loading 
operations  at  the  Trojan  facility,  cannot 
demonstrate  backfill  of  the  MPC  boe 
volume  with  helium  accurately  enough 
to  satisfy  TS  requirements.  Alternative 
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equipment  that  could  provide  the 
necessary  accuracy  would  result  in 
protracted  helium  backfilling  operations 
and  increased  worker  dose.  In  either 
case  MPC  helium  backfilling  operations 
using  the  ciurent  equipment  and/or 
alternative  equipment  would  pose 
undue  exposure  risk  to  plant  personnel 
and  result  in  extended  fuel  loading 
schedules  and  subsequent  delays  in 
decommissioning  of  the  Trojan  site. 

Environmental  Impacts  of  the 
Proposed  Action:  In  1999  the  NRC 
issued  a  license  to  PGE  to  construct  and 
operate  the  Trojan  ISFSI.  Prior  to  this 
action  the  NRC  examined  the 
environmental  impacts  of  constructing 
and  operating  the  Trojan  ISFSI  and 
issued  an  environmental  assessment 
and  finding  of  no  significant  impact 
(See  61  FR  64378.  December  4.  1996). 
The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  granting  the  request  for  amendment 
to  increase  the  TS  MPC  helium  backfill 
upper  pressure  limit  from  33.3  psig  to 
39.3  psig  will  not  increase  the 
probability  or  consequence  of  accidents 
beyond  that  bounded  by  previous 
analysis.  No  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite.  With  regard  to 
radiological  impacts,  the  increase  in  the 
TS  MPC  helium  backfill  upper  pressiue 
limit  will  not  yield  an  increase  in 
neutron  and  gamma  dose  rates  at  the 
cask  surface.  Dose  rates  remain  below 
regulatory  limits  for  occupational 
exposures  and  public  radiation 
exposures  and  continue  to  comply  with 
the  applicable  regulatory  criteria      ^^ 
specified  in  10  CFR  part  20.  and  10  CFR 
72.104  and  72.106.  As  a  result,  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
theproposed  action. 

Tne  amendment  only  affects  the 
requirements  associated  with  MPC 
helium  backfilling  operations  and  does 
not  affect  non-radiological  plant 
effluents  or  any  other  aspects  of  the 
environment.  Therefore,  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

/Utematives  to  the  Proposed  Action: 
The  alternative  to  the  proposed  action 
would  be  to  deny  the  request  for 
amendment  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  proposed 
action  would  result  in  PGE  continuing 
to  use  current  MPC'  helium  backfill 
limits  established  in  the  TS.  Without  an 
increase  in  the  MPC  helium  backfill 
upper  pressure  TS  limit. 


decommissioning  of  the  Trojan  site 
could  be  delayed.  The  Trojan  Nuclear 
Power  Plant  has  been  permanently  shut 
down.  Delaying  decommissioning  of  the 
Trojan  site  could  potentially  lead  to 
greater  occupational  exposure  due  to  the 
extended  time  workers  would  be  in  the 
proximity  of  the  spent  fuel.  The 
environmental  impacts  of  the  alternative 
action  could  be  greater  than  the 
proposed  action. 

Given  that  the  alternative  action  of 
denying  the  approval  for  amendment 
has  no  lesser  environmental  impacts 
associated  with  it,  and  considering  that 
the  proposed  action  would  result  in 
storage  of  fuel  at  the  Trojan  ISFSI. 
which  has  already  been  approved  imder 
a  site  specific  license,  the  Commission 
concludes  that  the  preferred  alternative 
is  to  grant  this  amendment. 

Agencies  and  Persons  Consulted:  On 
November  14,  2002,  Mr.  Adam  Bless  of 
the  Oregon  Office  of  Energy,  Energy 
Resource  Division,  was  contacted 
regarding  the  proposed  action  and  had 
no  comments. 

Finding  of  No  Significant  Impact 

The  enviromnental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  Environmental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  amendment  to 
change  the  MPC  helium  backfill  upper 
pressure  limit  will  not  significantly 
impact  the  quality  of  the  human 
environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
amendment,  see  the  PGE  letter  dated 
October  18,  2002.  The  amendment 
request  was  docketed  per  10  CFR  part  2 
under  Docket  72-17.  The  NRC 
maintains  an  Agencywide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  dociunents. 
These  docimients  may  be  accessed 
through  the  NRC's  Public  Electronic 
Reading  Room  on  the  Internet  at  http:/ 
/www.nrc.gov/wading-rm-adams.html. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
dociunents  listed  in  ADAMS,  contact 
the  NRC  Public  Dociunent  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland  this  3rd 
day  of  December.  2002. 


For  the  Nuclear  Regulatory  Commission: 
Christopher  M.  Regan. 

Project  Manager.  Spent  Fuel  Project  Office. 

Office  of  Nuclear  Material  Safety  and 

Safeguards. 

|FR  Doc.  02-31166  Filed  12-»-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

DATES:  Weeks  of  December  9, 16,  23.  30. 

2002.  January  6,  13,  2003. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATtJS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  9.  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  December  9,  2002. 

Week  of  December  16,  2002— Tentative 

Tuesday.  December  1 7.  2002 

9:30  a.m.— Briefing  on  Policy  Options 
and  Recommendations  for  Revising 
the  NRC's  Process  for  Handling 
Discrimination  Issues  (Public 
Meeting)  (Contact:  Ho  Nieh,  301- 
415-1721).  This  meeting  will  be 
webcast  live  at  the  Web  address 
http://www.nrc.gov. 

Wednesday.  December  18,  2002 

9:30  a.m. — Meeting  with  Advisory 
Committee  on  Nuclear  Waste 
(ACNW)  (Public  Meeting)  (Contact: 
John  Larkins.  301-415-7360).  This 
meeting  will  be  webcast  live  at  the 
Web  address  http://www.nrc.gov. 

3  p.m. — ^Discussion  of  Seciuity  Issues 
(Closed-Ex.  1). 

Week  of  December  23,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  23.  2002. 

Week  of  December  30,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  30.  2002. 

Week  of  lanuary  6,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  6.  2003. 

Week  of  January  13,  2003— Tentative 

Tuesday,  January  14.  2002 

10  a.m. — Briefing  on  Status  of  NRR 
Programs,  Performance,  and  Plans 
(Public  Meeting). 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 


the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  R.  Michelle  Schroll  (301)  415- 
1662. 


SUPPLEMENTARY  INFORMATION:  By  a  vote 
of  5-0  on  November  27  and  December 
2.  the  Commission  determined  piu^uant 
to  U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Security  Issues  (Closed — ^Ex.  1)"  be  held 
on  December  4.  and  on  less  than  one 
week's  notice  to  the  public. 
*        •        •        •        • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/sch&dule.htnd. 

***** 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  E>ecember  5,  2002. 

R.  Michelle  Schroll. 

Acting  Technical  Coordinator,  Office  of  the 
Secretary. 

(FR  Doc.  02-31214  Filed  12-6-02;  1:35  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Ucsnsas  Involving  No  Significant 
Hazards  Considarations 

I.  Background 

Pursuant  to  Pub.  L.  97-415.  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  Pub.  L.  97- 
415  revised  section  189  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from.  November 
15.  2002.  through  November  29.  2002. 
The  last  biweekly  notice  was  published 
on  November  26.  2002  (67  FR  70762). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Signifif»nt 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  Ln  accordance  with  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
diuing  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regidatory 
Commission.  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 


also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR).  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  January  9,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  emd  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714.' 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/doc- 
coUections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


■  The  most  rec«it  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d),  please 
see  67  FR  20884;  April  29,  2002. 


.^  ^«        r\a^f\r\    I  XT-^aI  M.Mn 
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nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
alsa  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notvyithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatorv  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
(301)  415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  (301)  415- 
3725  or  by  e-mail  to 
OGCMailCentei@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  jjetitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams.htjnl.  If 


you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209.  304-415-4737  or  by  e-mail  to 
pdi@nrc.gov. 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendment  requests: 
November  7.  2002. 

Description  of  amendment  requests: 
The  amendments  would  revise 
Technical  Specification  (TS)  3.2.4. 
"Departiue  From  Nucleate  Boiling  Ratio 
(DNBR)."  TS  3.3.1.  "Reactor  Protective 
System  (RPS)  Instnmientation—  . 
Operating,  '  and  TS  3.3.3,  "Control 
Element  Assembly  Calculators 
(CEACs)."  The  proposed  changes  are  to 
Limiting  Conditions  for  Operation 
(LCOs).  LCO  Actions,  and  LCO 
Surveillance  Requirements.  The 
amendments  support  the  replacement  of 
the  Core  Protection  Calculator  System 
(CPCS).  The  replacement  CPCS  will 
perform  functionally  identical  safety- 
related  algorithms  as  the  existing  CPCS. 
although  on  a  newer  platform,  and  the 
CPCS  design  function  will  remain 
unchanged.  Because  the  replacement 
CPCS  for  each  unit  will  be  installed  in 
refueling  outages  for  the  three  units  over 
at  least  a  year,  starting  with  the  Unit  2 
fall  2003  outage,  the  licensee  has 
proposed  to  have  the  TSs  contain  both 
the  current  requirements  and  the  new 
requirements  with  the  phrases  "(Before 
CPC  Upgrade) "  and  '(After  CPC 
Upgrade) "  on  the  TSs  to  show  which 
requirements  apply  to  which  case. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  Core  Protection  Calculator  System 
(CPCS)  is  being  replaced  due  primarily  to 
parts  obsolescence.  The  replacement  CPCS 
will  perform  functionally  identical  safety- 
related  algorithms  as  the  existing  CPCS,  but 
on  a  newer  platform.  The  CPCS  design 
function  will  remain  unchanged. 

The  physical  location  of  the  replacement 
CPCS  will  be  the  same  as  the  existing  CPCS 
in  the  auxiliary  protective  cabinets. 
Installation  will  occur  during  refueling 
outages  when  the  system  is  not  required  for 
service.  (The)  majority  of  the  testing  will  be 
performed  prior  to  installation. 
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The  CPCS  is  not  an  initiator  of  any 
analyzed  accident,  but  is  used  for  mitigation 
of  a  large  number  of  anticipated  o|>erational 
occurrences  and  a  small  number  of  accidents. 
Since  the  CPCS  is  not  an  accident  initiator, 
and  the  replacement  CPCS  is  functionally 
unchanged,  the  CPC  replacement  will  not 
increase  the  probability  of  an  accident. 

The  functionality  of  the  existing  CPCS 
safety  related  algorithms  are  replicated  in  the 
System  Requirements  Specification  for  the 
Common  Q  (Common  Qualifiedl  Core 
Protection  Calculator  System.  The  basic 
Common  Q  CPCS  design  concept  was 
approved  by  NRC  Safety  Evaluation  (SE), 
Acceptance  For  Referencing  Of  Topical 
Report  CENPD-396-P,  Rev.  01,  "Common 
Qualified  Platform"  and  Appendices  1,  2,  3 
and  4,  Rev.  01,  dated  August  11,  2000  (Ref. 
2  [listed  in  the  enclosure  to  the  amendment 
request)),  and  there  have  been  no  significant 
functional  changes  to  the  design  as 
presented.  The  requirements  for  response 
time  and  accuracy  that  are  assumed  in  the 
Palo  Verde  Nuclear  Generating  Station 
(PVNGS)  Updated  Final  Safety  Analysis 
Report  (UFSAR)  accident  analysis  will 
continue  to  be  met.  Therefore,  since  the  new 
[replacement]  CPCS  will  be  capable  of 
performing  the  same  safety-related  functions 
within  the  same  response  time  and  accuracy 
as  the  existing  CPCS,  the  proposed  change 
does  not  involve  a  signiBcant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  CPCS  provides  a  monitoring  and 
detection  function  and  is  not  an  initiator  for 
any  accident.  The  CPCS  provides  Reactor 
Protection  System  (RPS)  trips  on  Low 
E)eparture  from  Nucleate  Boiling  Ratio 
(DNBR)  and  High  Local  Power  Density  (LPD) 
in  response  to  calculations  involving  several 
input  variables.  It  also  provides  a  Control 
Element  Assembly  Withdrawal  Prohibit 
(CWP)  signal  to  the  Plant  Protection  System 
(PPS),  and  provides  indication  and 
annunciation.  The  CPCS  performs  no  other 
plant  functions,  and  is  not  used  to  initiate 
any  ESF  [(Engineered  Safety  Featiu-e)] 
functions.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  [new]  CPCS  is  a  replacement  for  the 
existing  CPCS.  It  will  retain  the  same  safety- 
related  functionality  as  the  existing  CPCS. 
The  equipment  will  be  qualified  in 
accordance  with  requirements  described  in 
the  Palo  Verde  UFSAR. 

The  replacement  CPCS  will  perform 
functionally  identical  safety-related 
algorithms  as  the  existing  CPCS,  will  trip  in 
response  to  the  same  inputs  with  equivalent 
accuracy,  and  will  meet  the  same  four   . 
channel  separation  requirements.  The  only 
signiflcant  area  of  difference  involves  the 
platform.  The  Common  Q  platform  uses  a 
consistent  set  of  qualified  building  blocks 


(Advent  Controllers,  Flat  Panel  Displays, 
Power  Supplies,  and  Communication 
Systems)  that  can  be  used  for  any  safety 
system  application.  For  Palo  Verde  purposes, 
the  only  application  of  this  platform  at  this 
time  will  be  for  use  as  a  CPCS.  The  new 
platform  will  include  improved  human 
factors  and  ^ult  tolerance  within  each  CPCS 
channel. 

In  summary,  the  replacement  CPCS 
performs  the  same  function  as  the  existing 
CPCS,  meets  the  qualification  requirements 
of  the  existing  CPCS,  and  meets  the  accuracy 
standards  of  the  existing  CPCS.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above,  APS  [(the  licensee)] 
concludes  that  the  proposed  amendment(s) 
present  no  significant  hazards  consideration 
under  the  standards  set  forth  in  10  CFR 
50.92(c),  and,  accordingly,  a  finding  of  "no 
significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin. 
Esq.,  Corporate  Secretary  and  Couisel. 
Arizona  Public  Service  Company,  PO 
Box  53999,  Mail  Station  9068.  Phoenix. 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brunswick 
County,  North  Carolina 

Date  of  amendment  request: 
November  7.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Minimum  Critical  Power  Ratio 
(MCPR)  Safety  Limit  contained  in 
Technical  Specification  2.1.1.2  from 
1.09  to  1.11  for  two  recirculation  loop 
operation  and  from  1.10  to  1.13  for 
single  recirculation  loop  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50j^91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

CP&L  (Carolina  Power  and  Light  Company] 
has  evaluated  whether  or  not  a  significant 
hazards  consideration  is  involved  with  the 
proposed  amendment  by  focusing  on  the 
three  standards  set  forth  in  10  CFR  50.92. 
"Issuance  of  amendment,"  as  discussed 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 


The  MCPR  Safety  Limit  values  are 
calculated  to  ensure  that  greater  than  99.9 
percent  of  the  fuel  rods  in  the  core  avoid 
transition  boiling  during  any  plant  operation 
if  the  safety  limit  is  not  violated.  The 
derivation  of  the  MCPR  Safety  Limit  values 
specified  in  the  Technical  Specifications,  and 
their  use  to  determine  cycle-specific  thermal 
limits,  has  been  performed  using  the 
methodology  discussed  in  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-14  (/.e.,  GESTAR-II),  and 
U.S.  Supplement,  NEDE-24011-P-A-14-US. 
)une  2000,  which  incorporates  Amendment 
25.  Amendment  25  was  approved  by  the  NRC 
in  a  March  11, 1999,  safety  evaluation  report. 
Operational  MCPR  limits  are  applied  that 
ensure  the  MCPR  Safety  Limit  is  not 
exceeded  during  all  modes  of  operation  and 
anticipated  operational  occurrences. 

The  revised  MCPR  Safety  Limit  values  do 
not  afiect  the  operability  of  any  plant  systeins 
nor  do  these  revised  values  comproinise  any 
fuel  performance  limits:  therefore,  the 
probability  of  fuel  damage  will  not  be 
increased  as  a  result  of  this  change. 

The  MCPR  Safety  Limit  values  do  not 
impact  the  source  term  or  pathways  assumed 
in  accidents  previously  evaluated,  and  there 
are  no  adverse  effects  on  the  factors 
contributing  to  offsite  or  onsite  radiological 
doses.  In  addition,  the  revised  MCPR  Safety 
Limit  values  do  not  affect  the  performance  of 
any  equipment  used  to  mitigate  the 
consequences  of  a  previously  evaluated 
accident  and  do  not  affect  setpoints  that 
initiate  protective  or  mitigative  actions. 

Therefore,  the  proposed  Technical 
Specification  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation.  The  proposed 
revision  of  the  MCPR  Safety  Limit  values 
does  not  involve  any  facility  modifications, 
and  plant  equipment  will  not  be  operated  in 
a  di^erent  manner.  No  new  initiating  events 
or  transients  will  result  from  the  revised 
MCPR  Safety  Limit  values.  As  a  result,  no 
new  failure  modes  are  being  introduced. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  components;  through  the  parameters 
within  which  the  plant  is  operated:  through 
the  establishment  of  setpoints  for  actuation  of 
equipment  relied  upon  to  respond  to  an 
event:  and  through  margins  contained  within 
the  safety  analyses.  The  revised  MCPR  Safety 
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Limit  values  will  not  adversely  impact  the 
performance  of  plant  structures,  systems, 
components,  and  setpoints  relied  upon  to 
respond  to  mitigate  an  accident  or  transient. 
The  MCPR  Safety  Limit  values  are  calculated 
to  ensure  that  greater  than  99.9  percent  of  the 
fuel  rods  in  the  core  avoid  transition  boiling 
during  any  plant  operation  if  the  safety  limit 
is  not  violated,  thereby  ensuring  that  fuel 
cladding  integrity  is  maintained.  The  revised 
MCPR  Safety  Limit  values  have  been 
calculated  using  NRC  approved  methods  and 
procedures  and  preserve  the  existing  margin 
to  transition  boiling.  Based  on  the  assurance 
that  the  fuel  design  criteria  are  being  met,  the 
revised  MCPR  Safety  Limit  values  do  not 
involve  a  reduction  in  a  margin  of  safety. 

Based  on  the  above,  CPftL  has  concluded 
that  the  proposed  amendment  presents  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c),  and. 
accordingly,  a  Finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 

NBC  Section  Chief:  Allen  G.  Howe. 

Duke  Energy  Corporation.  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
November  14.  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specification 
Surveillance  Requirement  (SR)  3.3.1.3  to 
add  a  correlation  slope  to  the  formula 
for  imbalance  error.  The  SR  is  also  being 
changed  to  require  an  adjustment  of  the 
power  range  channel  output  if  the 
absolute  value  of  the  imbalance  error  is 
>2  percent  rated  thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.91.  Duke  Power 
Company  (Duke)  has  made  the  determination 
that  this  amendment  request  involves  a  No 
Significant  Hazards  Consideration  by 
applying  the  standards  established  by  the 
NRC  regulations  in  10  CFR  50.92.  This 
ensures  that  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not: 


(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

No.  This  change  will  add  a  correlation 
slope  (CS)  to  Imbalance  Error  that  is  derived 
from  the  Power  Imbalance  Detector 
Correlation  (PIDC)  test  performed  during  the 
cycle  startup  testing.  The  formula  currently 
exists  in  the  technical  specification.  The  CS 
will  add  nuclear  conservatism  to  the  error 
calculation. 

Since  the  calculation  already  exists  and  the 
CS  adds  more  conservatism,  this  proposed 
change  does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated. 

No.  As  stated  above,  the  proposed  revision 
adds  a  conservative  CS  to  the  existing  error 
calculation.  This  change  is  boimded  by  all  of 
the  existing  accidents  and  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No.  The  proposed  change  does  not 
adversely  affect  any  plant  safety  limits,  set 
points,  or  design  parameters.  The  change  also 
does  not  adversely  affect  the  fuel,  fuel 
cladding.  Reactor  Coolant  System,  or 
containment  integrity.  Therefore,  the 
proposed  change  does  not  involve  a 
signiflcant  in  a  margin  of  safety. 

Duke  has  concluded,  based  on  the  above, 
that  there  are  no  significant  hazards 
considerations  involved  in  this  amendment 
request. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington.  Winston  and  Strawn,  1200 
17th  Street,  NW..  Washington.  DC 
20005. 

NRC  Section  Chief:  John  A.  Nakoski. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington. 

Date  of  amendment  request:  October 
22.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
change  TS  Section  5.0,  "Administrative 
Controls. "  to  adopt  Technical 
SpecificaUon  Task  Force  (TSTF)  -258. 
Revision  4.  The  proposed  changes 
would:  (1)  Revise  TS  Section  5.2.2. 
"Unit  Staff,"  to  delete  the  details  of  the 
staffing  requirements  and  delete  the 
requirements  for  the  Shift  Technical 
Advisor  (STA)  as  a  separate  position 
while  retaining  the  function,  (2)  revise 


TS  Section  5.5.4,  "Radioactive  Effluent 
Controls  Program. "  to  be  consistent  with 
the  intent  of  10  CFR  Part  20.  (3)  revise 
TS  Section  5.6.4,  "Monthly  Operating 
Reports,"  to  delete  periodic  reporting 
requirements  for  main  steam  safety/ 
relief  valve  challenges  to  be  consistent 
with  Generic  Letter  97-02,  "Revised 
Contents  of  the  Monthly  Operating 
Report."  and  (4)  revise  TS  Section  5.7, 
"High  Radiation  Area,"  in  accordance 
with  10  CFR  20.1601(c).  A  new  TS 
Section  5.3.2  would  be  added  to 
incorporate  regulatory  definitions  for 
the  senior  reactor  operator  (SRO)  and 
reactor  operator  (RO)  positions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  is  an 
administrative  clarification  of  existing  TS 
requirements  which  clarifies  and  modifies 
administrative  controls  in  the  areas  of 
operator  staffing  requirements,  working  hour 
limits,  STA  position.  Radioactive  Effluent 
Controls  Program,  periodic  reporting 
requirements  for  relief  valve  openings,  and 
radiological  control  requirements.  These 
changes  do  not  impact  the  operation, 
physical  configuration,  or  function  of  plant 
equipment  or  systems.  These  TS  revisions  do 
not  affect  analysis  inputs  or  mitigation  for 
analyzed  accidents  and  transients.  Therefore, 
the  proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant,  add  any  new 
equipment,  or  require  any  existing 
equipment  to  be  operated  in  a  manner 
different  from  the  present  design.  The 
proposed  change  does  not  introduce  any  new 
modes  of  plant  operation  or  make  any 
changes  to  system  setpoints.  Therefore,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  administrative  in 
nature  and  does  not  involve  physical  changes 
to  plant  structures,  systems,  or  components 
(SSCs).  or  the  maimer  in  which  these  SSCs 
are  operated,  maintained,  modified,  tested,  or 
inspected.  The  proposed  change  does  not 
involve  a  change  to  any  safety  limit,  limiting 
safety  system  setting,  limiting  condition  for 
operation,  or  design  parameters  for  any  SSC. 
The  proposed  change  does  not  impact  any 
safety  analysis  assumptions  and  does  not 
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involve  a  change  in  initial  conditions,  system 
response  times,  or  other  parameters  afiecting 
any  accident  smalysis. 

For  these  reasons,  the  proposed 
.  amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter,  Esq..  Winston  &  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Energy  Northwrest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  amendment  request:  October 
22,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  deletes  a 
reference  to  Section  2.E  in  Section  2.F 
of  Facility  Operating  License  No.  NPF- 
21.  Section  2.E  requires  the  licensee  to 
fully  implement  and  maintain  in  effect 
all  provisions  of  the  Commission- 
approved  physical  seciuity,  guard 
training  and  qualification,  and 
safeguards  contingency  plans.  Section 
2.E  is  redimdant  because  the  reporting 
requirements  and  criteria  for  the 
Physical  Security  Programs  are  specified 
in  10  CFR  73.71  and  Appendix  G  of  10 
CFR  part  73. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  Operating  License 
amendment  request  is  administrative  in 
nature  and  merely  deletes  a  duplicative  and 
unnecessary  reporting  requirement.  The 
proposed  amendment  deletes  a  reference  to 
Operating  License  Section  2.E  in  Operating 
License  Section  2.F.  Operating  License 
Section  2.F  presently  requires  the  Columbia 
Generating  Station  to  report  any  violations  of 
the  requirements  contained  in  Section  2.C 
(with  the  exception  of  2.C(2))  and  2.E  of  the 
License.  Operating  License  Section  2.E 
requires  Columbia  Generating  Station  to  fully 
implement  and  maintain  in  effect  all 
provisions  of  the  Commission-approved 
physical  security,  guard  training  and 
qualification,  and  safeguards  contingency 
plans.  The  requirement  to  report  a  violation 
of  Section  2.E  is  redundant  and  unnecessary 
because  the  reporting  requirements  and 


criteria  for  the  physical  security  program  are 
specified  in  [10  CFR  73.71  and  10  CFR  73] 
Appendix  C.  This  change  to  the  Operating 
License  has  no  impact  on  the  manner  in 
which  the  Columbia  Generating  Station  is 
operated.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  change.  There  will  be  no  increase 
in  radiological  dose  to  plant  workers  or  the 
public.  Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  Operating  License     ' 
amendment  request  is  administrative  in 
nature  and  merely  deletes  a  duplicative  and 
unnecessary  reporting  requirement.  The 
proposed  amendment  deletes  a  reference  to 
Operating  License  Section  2.E  in  Operating 
License  Section  2.F.  Operating  License 
Section  2.F  presently  requires  the  Columbia 
Generating  Station  to  report  any  violations  of 
the  requirements  contained  in  Section  2.C 
(with  the  exception  of  2.C(2))  and  2.E  of  the 
License.  Operating  License  Section  2.E 
requires  Columbia  Generating  Station  to  fully 
implement  and  maintain  in  effect  all 
provisions  of  the  Commission-approved 
physical  security,  guard  training  and 
qualification,  and  safeguards  contingency 
plans.  The  requirement  to  report  a  violation 
of  Section  2.E  is  redundant  and  unnecessary 
because  the  reporting  requirements  and 
criteria  for  the  Physical  Security  Program  are 
specified  in  10  CFR  73.71  and  10  CFR  73 
Appendix  G.  This  request  is  administrative 
in  nature.  This  change  to  the  Operating 
License  has  no  impact  on  the  manner  in 
which  the  Columbia  Generating  Station  is 
operated.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  change.  No  failure  modes  not 
bounded  by  previously  evaluated  accidents 
will  be  created.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  direct 
effect  on  any  safety  analyses  assumptions, 
and  no  adverse  effect  on  the  performance  of 
any  system,  structure,  or  component  relied 
upon  for  accident  mitigation.  The  proposed 
amendment  deletes  a  reference  to  Operating 
License  Section  2.E  in  Operating  License 
Section  2.F.  Deletion  of  the  reference  to 
Section  2.E  eliminates  a  redundant  and 
unnecessary  reporting  requirement,  because 
the  reporting  requirements  and  criteria  for 
the  physical  security  program  are  specified  in 
10  CFR  73.71  and  10  CFR  73  Appendix  G. 
Additionally,  there  would  be  no  effect  on 
baseline  core  damage  probability.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  ore 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sigruficant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter.  Esq.,  Winston  &  Strawn. 
1400  L  Street,  NW..  Washington.  DC 
20005-3502. 

NRC  Section  Chiefi  Stephen  Dembek. 

Entergy  Operations,  Inc.,  Sjrstem 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request: 
September  18.  2002. 

Description  of  amendment  request: 
The  proposed  change  will  revise  the 
Technical  Specifications  (TS)  I.imiting 
Conditions  for  Operation  and 
Administrative  sections  to  correct  or 
clarify  certain  requirements  and 
information. 

Basis  for  proposed  no  significant 
hazards  consideration  determinatjon:" 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its' analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  are  primarily  tq 
correct  word  omissions,  typographical  errors, 
reflect  current  terminology,  and  make  the  TS 
consistent  with  other  NRC  [U.S.  Nuclear 
Regulatory  Commission]  approved 
documents.  These  changes  are  all  of  an 
administrative  nature  and  have  no  effect  on 
any  plant  equipment  or  structures.  Therefore, 
these  changes  do  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  also  revises  the 
allowed  drywell-to-primary  containment 
differential  pressure  limit.  This  limit  is 
intended  to  ensure  that  containment 
conditions  are  consistent  with  safety 
analyses.  The  proposed  smaller  negative 
pressure  ensures  that  the  design  assumptions 
for  the  containment  will  be  met  if  and  when 
a  postulated  loss  of  coolant  [accident] 
(LOCA)  should  occur.  Moving  the  limit  in  a 
conservative  direction  will  not  increase  the 
probability  or  consequences  of  previously 
evaluated  accidents. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  6t>m  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant.  No  new  or 
different  equipment  or  modes  of  operation 
are  being  introduced  by  this  proposed 
change.  Thus,  the  changes  do  not  create  the 
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possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  to  the  allowed  drywell-to- 
primary  containment  differential  pressure 
limit  does  not  adversely  impact  the  ability  of 
the  containment  to  perform  its  intended 
function.  The  establishment  of  a  more 
conservative  limit  for  this  parameter  ensures 
that  the  plant  stays  within  current  safety 
analysis  and  therefore,  can  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  Tission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel  ♦ 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  proposed  changes 
are  primarily  administrative  in  nature  and 
can  not  aff6ct  any  safety  barriers.  The 
proposed  change  to  the  allowed  drywell-to- 
primary  contaimnent  differential  pressure 
limit  establishes  a  more  conservative  limit  for 
a  key  parameter  for  the  containment  than  is 
currently  specified  in  the  TS.  The  revised 
differential  pressure  limit  is  consistent  with 
current  assumptions  of  the  accident  analysis. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor, 
Washington,  DC  20005-3502. 
NRCSection  Chief: Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  N4ississippi,  Inc.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  CUibome  County, 
Mississippi;  Entergy  Gulf  States,  Inc.. 
and  Entergy  Operations,  Inc.,  Docket 
No.  50-458,  River  Bend  Station.  Unit  1. 
West  Feliciana  Parish.  Louisiana;  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterfbrd  Steam  Electric 
Station.  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
November  6,  2002. 

Description  of  amendment  request: 
The  proposed  change  will  delete  the 
content  of  the  Appendix  B, 
Environmental  Protection  Plan  (Non- 
Radiological)  (EPP),  and  the  appropriate 
sections  of  the  Facility  Operating 
License  (FOL)  referring  to  the  EPP  will 


be  modified  to  delete  reference  to  the 

EPP. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  EPPs  are  concerned  with  monitoring 
the  effect  that  plant  operations  have  on  the 
environment  for  the  purpose  of  protecting  the 
environment  and  has  no  affect  on  any 
accident  postulated  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  Accident 
probabilities  or  consequences  are  not  affected 
in  any  way  by  the  environmental  monitoring 
and  reporting  required  by  the  EPPs.  The 
deletion  of  Appendix  B  ot-the  FOL  will  not 
impact  the  design  or  operation  of  any  plant 
system  or  component.  The  NRC  [Nuclear 
Regulatory  Commission)  relies  on  other 
Federal.  State,  and  local  agencies  for 
environmental  protection  regulation.  No 
environmental  protection  requirements 
established  by  these  other  agencies  are  being 
reduced  by  this  license  amendment.  The 
programs  and  reporting  requirements  of  the 
EPPs  do  not  affect  the  initiation  or  mitigation 
of  any  accidents  previously  analyzed. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  license  amendment  is  administrative 
in  nature.  Environmental  monitoring  and 
reporting  has  no  affect  on  accident  initiation. 
The  deletion  of  the  EPPs  will  not  produce 
any  changes  to  the  design  or  operation  of  the 
plant.  There  will  be  no  effect  on  the  types 
and  amounts  of  any  affluent  that  will  be 
released. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

This  change  is  administrative  in  nature. 
The  change  in  annual  reporting  requirements 
has  no  impact  on  margin  of  safety. 
Environmental  Evaluations  will  still  be 
performed,  where  necessary,  on  changes  to 
plant  design  or  operations  to  assess  the  effect 
on  environmental  protection. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorneys  for  licensee:  (Grand  Gulf 
Nuclear  Station,  Unit  1,  and  Waterford 
Steam  Electric  Station,  Unit  3)  Nicholas 
S.  Reynolds,  Esq.,  Winston  &  Stittwn. 
1400  L  Street,  NW.,  12th  Floor. 
Washington,  DC  20005-3502;  and  (River 
Bend  Station,  Unit  1)  Mark  Wetterhahn, 
Esq.,  Winston  &  Strawn.  1400  L  Street, 
NW.,  Washington,  DC  20005. 

NBC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  SUtion,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  August 
16.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS)  3/ 
4.10.A.  "Refueling  Interlocks"  to 
provide  an  alternative  required  action  if 
the  refueling  interlocks  became 
inoperable  during  fuel  movements  in 
the  reactor  vessel.  The  proposed 
amendment  would  also  modify  TS  3/ 
4.10.D,  "Multiple  Control  Rod 
Removal."  The  proposed  changes  would 
allow  fuel  movements  in  the  reactor 
vessel  should  the  refueling  equipment 
interlocks  become  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  refueling  interlocks  function  to 
prevent  prompt  reactivity  excursions  during 
refueling.  Criticality  and,  therefore, 
subsequent  prompt  reactivity  excursions  are 
prevented  during  the  insertion  and  during 
control  rod  movement  provided  the  other 
control  rods  in  core  cells  containing  one  or 
more  fuel  assemblies  are  fully  inserted.  The 
refueling  interlocks  accomplish  this  by 
preventing  loading  of  fuel  into  the  core  with 
any  control  rod  withdrawn,  by  preventing 
withdrawal  of  a  rod  from  the  core  during  fuel 
loading,  or  preventing  multiple  control  rod 
withdrawal.  The  proposed  requirements 
ensure  that  these  functions  can  be  performed 
when  required.  Therefore,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased. 

The  refueling  interlocks  addressed  by  these 
specifications  do  not  mitigate  the 
consequences  of  any  accident.  Therefore, 
consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 
2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kirtd  of 
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accident  [from]  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  involve  a 
change  to  the  plant  design.  The  refueling, 
interlocks  function  to  prevent  prompt 
reactivity  excursions  during  refueling.  The 
proposed  requirements  ensure  that  these 
functions  can  be  performed  when  required. 
As  a  result,  the  proposed  changes  do  not 
affect  any  of  the  parameters  or  conditions 
that  could  contribute  to  the  initiation  of  any 
new  or  different  kind  of  accident.  Therefore, 
this  proposed  (change)  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  (&t)m)  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  [the]  margin  of  safety? 

Response:  No. 

The  refueling  interlocks  function  to 
prevent  prompt  reactivity  excursions  during 
refueling.  Criticality  and,  therefore, 
subsequent  prompt  reactivity  excursions  are 
prevented  during  the  insertion  of  fuel, 
provided  all  control  rods  are  fully  inserted 
during  the  fuel  insertion  and  during  control 
rod  movement  provided  the  other  control 
rods  in  core  cells  containing  one  or  more  fuel 
assemblies  are  fully  inserted.  The  refueling 
interlocks  accomplish  this  by  preventing 
loading  of  fuel  into  the  core  with  any  control 
rod  withdrawn,  by  preventing  withdrawal  of 
a  rod  &t>m  the  core  during  fuel  loading,  or 
preventing  multiple  control  rod  withdrawal. 
The  proposed  requirements  ensure  that  these 
functions  can  be  performed  when  required. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  ].  M.  Fulton. 
Esquire.  Assistant  General  Cotmsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth, 
Massachusetts  02360-5599. 

NRC  Section  Chief:  James  W. 
Andersen,  Acting. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293.  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  August 
16.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Technical  Specification  (TS)  S.lO.D.l.d 
from  TS  3/4.10.D,  "Multiple  Control 
Rod  Removal."  and  the  associated 
Surveillance  Requirement  4.10.D.l.d. 
The  proposed  changes  involving  the 
deletion  of  this  requirement  would 
reduce  the  number  of  fuel  movements  or 
valve  manipulations,  thereby,  increasing 
safety  and  reducing  worker  dose.  In 


addition,  the  proposed  amendment 
would  also  make  an  editorial  change  to 
correct  a  reference  to  TS  3.3.B.3  instead 
of  TS  3.3.B.4  in  TS  3/4.10.D.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Following  the  deletion  of  the  requirement 
that  all  control  rods  in  a  3x3  array  centered 
on  each  of  the  control  rods  being  removed  be 
fully  inserted  and  electronically  or 
hydraulically  disarmed,  or  have  the 
surrounding  four  fuel  assemblies  removed 
bom  the  core  cell,  sufficient  barriers  will  be 
in  place  to  prevent  the  possibility  of  an 
unacceptable  reactivity  excursion. 

As  a  backup  to  licensee  procedures  and 
controls  to  prevent  an  unacceptable  reactivity 
excursion,  the  Technical  Specifications  (TS) 
will  continue  to  have  two  layers  of  controls 
to  ensure  that  an  unacceptable  reactivity 
excursion  cannot  occur.  The  first  layer  of 
control  is  on  the  local  reactivity  effects  of 
withdrawing  the  control  rod  while  the 
second  is  on  any  potential  core  wide  effects. 

The  local  reactivity  effects  of  removing  the 
control  rod  are  addressed  by  the  requirement 
that  the  four  fuel  assemblies  be  removed  from 
the  core  cell  surrounding  each  control  rod  or 
control  rod  drive  mechanism  to  be  removed 
htim  the  core  and/or  the  reactor  vessel.  The 
requirement  that  the  fuel  assemblies  in  the 
cell  controlled  by  the  control  rod  be  removed 
from  the  reactor  core  ensures  withdrawal  of 
another  control  rod  cannot  result  in  an 
unacceptable  reactivity  excursion. 

Any  potential  core  wide  effects  of 
removing  the  control  rod  will  also  continue 
to  be  controlled  by  the  TS.  The  TS  will 
continue  to  require  control  rods  that  are  not 
withdrawn  in  accordance  with  3/4.10.D 
remain  fully  inserted,  the  core  remain  sub- 
critical  with  a  margin  with  the  highest  worth 
control  rod  withdrawn,  and  no  more  than 
one  control  rod  can  be  inadvertently 
withdrawn.  These  requirements  together 
ensure  an  operator  error  that  resulted  in  the 
withdrawing  of  a  control  rod  frtim  a  fueled 
cell  would  not  result  in  an  unacceptable 
reactivity  excursion  and  the  operator  cannot 
withdraw  a  second  control  rod  in  error. 
Therefore,  these  requirements  ensure  that 
adequate  [Shutdown  Margin]  SDM  will  be 
maintained,  thereby,  preventing 
unacceptable  reactivity  excursions  during 
refueling. 

In  addition  to  these  two  barriers  preventing 
an  unacceptable  reactivity  excursion,  the  TS 
will  continue  to  require  that  the  source  range 
monitors  be  operable.  This  requirement 
ensures  that  neutron  monitoring  information 
is  available  to  the  opnrafors  providing  them 
with  the  information  necessary  to  identify  an 
unacceptable  reactivity  excursion  is 
occurring  and  take  action  to  terminate  the 
event. 


The  control  remaining  provide  sufficient 
assurance  an  unacceptable  reactivity 
excursion  will  not  occur  during  these 
activities.  Therefore,  the  probability  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

The  control  being  deleted  did  not  mitigate 
the  consequences  of  any  accident.  Therefore, 
consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  [irom]  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  involve  a 
change  to  the  plant  design  or  a  new  mode  of 
equipment  operation.  As  a  result,  the 
proposed  change  does  not  affect  parameters 
or  conditions  that  could  contribute  to  the 
initiation  of  any  new  or  different  kind  of 
accident.  Therefore,  this  proposed  [change] 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  [from]  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

Following  the  deletion  of  the  requirement 
that  all  control  rods  in  a  3x3  array  centered 
on  each  of  the  control  rods  being  removed  be 
fully  inserted  and  electrically  or 
hydraulically  disarmed,  or  have  the 
surrounding  four  fuel  assemblies  removed 
bom  the  core  cell,  sufficient  barriers  will  be 
in  place  to  prevent  the  possibility  of  an 
unacceptable  reactivity  excursion. 

The  TS  will  continue  to  have  controls  as 
a  backup  to  licensee  procedures  and  controls 
to  prevent  an  unacceptable  reactivity 
excursion.  The  requirement  that  the  fuel 
assemblies  in  the  cell  controlled  by  the 
control  rod  be  removed  from  the  reactor  core 
ensures  withdrawal  of  another  control  rod 
cannot  result  in  an  unacceptable  reactivity 
excursion.  Also  the  TS  will  ensure  that  an 
operator  error  which  results  in  the 
withdrawing  of  a  control  rod  from  a  fueled 
cell  will  not  result  in  an  unacceptable 
reactivity  excursion  and  that  the  operator 
carmot  withdraw  a  second  control  rod  in 
error. 

In  addition  to  these  two  barriers  preventing 
an  unacceptable  reactivity  excursion,  the  TS 
will  continue  to  require  that  the  source  range 
monitors  be  operable.  This  requirement 
ensures  that  neutron  monitoring  information 
is  available  to  the  operators  providing  them 
with  the  information  necessary  to  identify 
that  an  unacceptable  reactivity  excursion  is 
occurring  and  take  action  to  terminate  the 
event. 

The  controls  remaining  provide  sufficient 
assurance  an  unacceptable  reactivity 
excursion  will  not  occur  during  these 
activities.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  (a] 
margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Attorney  for  licensee:  ].  M.  Fulton, 
Esquire,  Assistant  General  Counsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road.  Plymouth, 
Massachusetts  02360-5599. 

NRC  Section  Chief:  James  W. 
Andersen,  Acting. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  October 
24, 2002. 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specifications  (TSs)  relating  to  positive 
reactivity  additions  while  in  shutdown 
modes  by  clarifying  TSs  involving  the 
positive  reactivity  additions.  The 
proposed  changes  are  based  on 
Technical  Specification  Task  Force 
{TSTF)-286,  Revision  2,  and  allow  for 
small,  controlled,  safe  insertions  of 
positive  reactivity  while  in  shutdown 
modes.  In  addition,  two  administrative- 
type  changes  are  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  Technical  Specification  (TS) 
changes  revise  actions  that  either  require 
suspension  of  operations  involving  positive 
reactivity  additions  or  preclude  reduction  in 
boron  concentration  less  than  the  reactor 
coolant  system  (RCS).  Reactivity  excursions 
are  analyzed  events.  The  proposed  changes 
limit  positive  reactivity  additions  into  the 
RCS  such  that  the  required  shutdown  margin 
(SDM)  or  refueling  boron  concentration 
continue  to  be  met.  Reactivity  changes 
performed  during  shutdown  modes  are 
currently  governed  by  strict  administrative 
controls.  Although  the  proposed  changes  will 
allow  procedural  flexibility  with  regards  to 
RCS  temperature  and  boron  concentration, 
these  operations  will  still  be  under 
administrative  control.  The  changes 
proposed  by  these  amendments  are  within 
the  scope  and  assumptions  of  the  existing 
analyses. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  TS  revisions  relate  to 
positive  reactivity  additions  while  in 
shutdown  modes  of  operation.  Reactivity 
excursions  are  analvzed  events.  The 


operational  flexibility  allowed  in  these 
proposed  license  amendments  will  be 
performed  under  strict  administrative 
controls  in  order  to  limit  the  [>o(ential  for 
excessive  positive  reactivity  addition. 
Although  the  existing  procedural  controls 
will  need  modification,  no  new  or  different 
operational  failure  modes  will  be  introduced 
by  these  changes. 

Additionally,  implementation  of  these 
proposed  changes  does  not  require  any 
physical  plant  modifications,  so  no  new  or 
different  hardware-related  failure  modes  are 
introduced.  The  changes  proposed  by  these 
amendments  are  within  the  scope  and 
assumptions  of  the  existing  emalyses. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previosly 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  conform  closely  to 
the  industry  and  NRC  approved  TSTF-286. 
Rev|ision]  2.  and  relate  to  small,  controlled, 
safe  insertions  of  positive  reactivity  additions 
while  in  shutdown  modes.  These  changes 
revise  actions  that  either  require  susftension 
of  operations  involving  positive  reactivity 
additions,  or  prohibit  RCS  boron 
concentration  reduction.  The  profKised 
changes  provide  operational  flexibility  while 
controlling  positive  reactivity  additions.  The 
proposed  changes  provide  for  continued  safe 
reactor  operations  and  preserve  the  required 
SDM  or  refueling  boron  concentration. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ti.  S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50^54  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois,  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  October 
16.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Completion  Time  for  Required 
Action  A.l  of  TS  3.8.7,  "Inverters- 
Operating,"  from  the  current  24  hours 
for  one  instrument  bus  inverter 
inoperable  to  14  days.  The  change  is 
being  proposed  to  support  on-line 
maintenance  of  the  instrument  bus 


inverters  and  will  have  a  negligible 
impact  on  plant  safety.  The  current 
Completion  Time  for  restoration  of  an 
inoperable  instrument  bus  inverter  is 
insufficient  to  support  the  required 
maintenance  and  post-maintenance 
testing  windows. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  ot 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  action  allows  continued  unit 
operation,  for  up  to  14  days,  with  an 
inoperable  instrument  bus  inverter.  An 
inoperable  instnmient  bus  inverter  is  not 
considered  as  an  initiator  of  any  analyzed 
event.  Extending  the  Completion  Time  for  an 
inoperable  instrument  bus  inverter  would  not 
have  a  significant  impact  on  the  frequency  of 
occurrence  for  any  accident  previously 
evaluated.  The  proposed  change  will  not 
result  in  changes  to  the  plant  activities 
associated  with  instnmient  bus  inverter 
maintenance,  but  rather  will  allow  increased 
flexibility  in  the  scheduling  and  p)erformanc8 
of  preventive  maintenance.  Therefore,  this 
change  will  not  signiHcantly  increase  the 
probability  of  occurrence  of  any  event 
previously  analyzed  in  the  current  Byron/ 
Braidwood  Stations'  Updated  Final  Safety 
Analysis  Report  (UFSAR)  safety  analyses. 

The  consequences  of  a  previously  analyzed 
event  are  dependent  on  the  initial  conditions 
assumed  in  the  analysis,  the  availability  and 
successful  functioning  of  equipment  assumed 
to  operate  in  response  to  the  analyzed  event, 
and  the  setpoints  at  which  these  actions  are 
initiated.  With  an  instrument  bus  inverter 
inoperable,  the  affected  instrument  bus  is 
capable  of  being  fed  from  its  dedicated 
safety-related  constant  voltage  transformer 
(CVT),  which  is  powered  from  a  480  VAC 
Engineered  Safety  Feature  (ESF)  bus.  In  the 
event  of  a  Loss  of  Offsite  Power  (LCX)P).  the 
affected  instrument  bus  will  experience  a 
momentary  loss  of  power  until  the  associated 
diesel  generator  (DG)  re-energizes  the  480 
VAC  ESF  bus.  A  LOOP  with  an  inoperable 
instrument  bus  inverter  (i.e.,  instrument  bus 
being  powered  by  its  CVT)  will  result  in  a 
loss  of  power  to  the  associated  instrument 
bus  until  the  associated  EKj  re-energizes  the 
480  VAC  ESF  bus.  All  instruments  supplied 
by  the  instrument  bus  would  be  restored  with 
^o  adverse  imptact  to  the  units  because  no 
other  instrument  channels  in  the  opposite 
train  would  be  ex[>ected  to  be  inoperable  or 
in  a  tripped  condition  during  this  time,  with 
the  exception  of  routine  surveillances.  In  the 
event  the  DG  failed  [i.e..  failed  to  re-energize 
the  480  VAC  ESF  bus),  power  could  still  be 
established  to  the  4  kV  ESF  bus  by  powering 
the  480  VAC  ESF  bus  from  the  opposite  unit 
4  kV  ESF  bus  cross-tie  breaker.  In  the  event 
of  a  failure  to  re-energize  the  480  VAC  ESF 
bus  or  of  a  CVT  failure,  the  most  significant 
impact  on  the  unit  is  the  failure  of  one  train 
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of  ESF  equipment  to  actuate.  In  this 
condition,  the  redundant  train  of  ESF 
equipment  will  automatically  actuate  to 
mitigate  the  accident,  and  the  affected  unit 
would  remain  within  the  bounds  of  the 
accident  analyses.  Therefore,  the  request  for 
extending  the  Completion  Time  will  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated  in  the  Byron/ 
Braidwood  Stations'  UFSAR. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  action  does  not  involve 
physical  alteration  of  the  station.  No  new 
equipment  is  tteing  introduced,  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  There  is  no  change  being 
made  to  the  parameters  within  which  the 
units  are  operated.  There  are  no  setpoints  at 
which  protective  or  mitigative  actions  are 
initiated  that  are  affected  by  this  proposed 
action.  The  use  of  the  CVT  as  an  alternate 
{}ower  source  for  the  instrument  bus  is 
consistent  with  the  Byron  and  Braidwood 
Stations'  plant  designs.  This  proposed  action 
will  not  alter  the  manner  in  which 
equipment  operation  is  initialed,  nor  will  the 
fiuiction  demands  on  credited  equipment  be 
changed.  No  alteration  in  the  procedures, 
which  ensure  the  unit  remains  within 
analyzed  limits,  is  proposed,  and  no  change 
is  being  made  to  procedures  relied  upon  to 
respond  to  an  off-normal  event.  As  such,  no 
new  failure  modes  are  being  introduced.  The 
proposed  action  does  not  alter  assumptions 
made  in  the  safety  analysis. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Margins  of  safety  are  established  in  the 
design  of  components,  the  configuration  of 
components  to  meet  certain  performance 
parameters,  and  in  the  establishment  of 
setpoints  to  initiate  alarms  or  actions.  There 
is  no  change  in  the  design  of  the  affected 
systems,  no  alteration  of  the  setpoints  at 
which  alarms  or  actions  are  initiated,  and  no 
change  in  plant  configuration  from  original 
design.  With  one  of  the  required  instrument 
buses  being  powered  from  the  CVT,  there  is 
no  significant  reduction  in  the  margin  of 
safety.  Testing  of  the  DCs  and  associated 
electrical  distribution  equipment  provides 
confidence  that  the  DCs  will  start  and 
provide  power  to  the  associated  equipment 
in  the  unlikely  event  of  a  LOOP  during  the 
extended  14-day  Completion  Time. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  evaluation,  we  have 
concluded  that  the  proposed  change  does  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 


Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Coimsel,  Exelon 
ESC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249. 
DrMden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  amendment  request:  October 
10,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  technical  specifications  to 
increase  the  ntmiber  of  safety  valves 
required  to  be  operable  firom  eight  to 
nine  and  add  surveillance  requirements 
for  the  ninth  safety  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  Technical  Specifications 
(TS)  changes  require  an  additional  safety 
valve  to  be  operable.  The  prop    ad  change 
also  adds  the  requfrement  to  viify  the  lift 
setpoint  of  this  additional  satety  valve.  TS 
requirements  that  govern  operability  or 
routine  testing  of  plant  components  are  not 
assumed  to  be  initiators  of  any  analyzed 
event  because  these  components  are  intended 
to  prevent,  detect,  or  mitigate  accidents. 
Therefore,  these  changes  will  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  changes  ensnre  that  the 
reactor  pressure  vessel  (RPV)  steam  dome 
pressure  response  is  maintained  within 
established  limits  in  order  to  maintain  the 
analyzed  response  of  the  RPV  steam  dome 
pressure  below  the  safety  limit  for  this 
parameter  during  the  most  severe 
pressurization  transient.  This  ensures  that 
the  reactor  coolant  system  integrity  will  be 
maintained  during  this  transient.  Thus,  the 
proposed  change  does  not  involve  an 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

In  summary,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  affect  the 
manner  in  which  plant  systems  will  be 
operated  under  normal  and  abnormal 
operating  conditions.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 


The  proposed  changes  ensure  that  the  RPV 
steam  dome  pressure  response  is  maintained 
within  established  limits  in  order  to  maintain 
the  analyzed  response  of  the  RPV  steam 
dome  pressure  below  the  safety  limit  for  this 
parameter  during  the  most  severe 
pressurization  transient.  Ensuring  the  safety 
limit  is  met  for  this  transient  ensures  that 
RCS  integrity  will  be  maintained.  Therefore, 
the  proposed  changes  do  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Sti«et, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Exelon  Generation  Company,  LIX^, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Ulinois 

Date  of  amendment  request:  October 
28,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
authorize  changes  to  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  to 
address  the  use  of  cast  iron  components 
in  the  containment  cooling  service 
water  and  emergency  diesel  generator 
cooling  water  systems.  These  changes 
were  submitted  to  the  Nuclear 
Regulatory  Commission  (NRC)  for 
review  and  approval  in  accordance  with 
10  CFR  50.59(c)(2). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  allow  for  the  use  of 
cast  iron  materials  in  the  Containment 
Cooling  Service  Water  (CCSW)  and  Diesel 
Generator  Cooling  Water  (DGCW)  Systems  at 
Dresden  Nuclear  Power  Station  (DNPS).  The 
use  of  cast  iron  materials  in  these  systems 
would  be  subject  to  acceptance  criteria 
proposed  for  incorporation  into  the  DNPS 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

A  failure  in  the  CCSW  or  DGCW  systems 
is  not  an  initiator  of  any  analyzed  accident 
described  in  the  UFSAR.  Therefore,  these 
proposed  changes  would  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  Additionally,  these 
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proposed  changes  would  not  increase  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes 
would  not  adversely  impact  structures, 
systems,  or  components.  The  proposed 
UFSAR  acceptance  criteria  establish 
requirements  for  cast  iron  use  that  ensure  the 
CCSW  and  DGCW  systems  would  be  capable 
of  performing  their  intended  safety-related 
functions  of  supplying  cooling  water  to 
essential  plant  equipment,  even  during  a 
design  basis  earthquake. 

In  summary,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  allow  for  the  use  of 
cast  iron  materials  in  the  CCSW  and  DGCW 
systems  at  DNPS  by  adding  acceptance 
criteria  to  the  UFSAR  for  such  material.  No 
other  changes  in  requirements  are  being 
proposed.  The  added  acceptance  criteria 
establish  requirements  for  cast  iron  that 
ensure  the  CCSW  and  DGCW  systems  would 
be  capable  of  performing  their  safety-related 
functions  of  supplying  cooling  water  to 
essential  plant  equipment,  even  during  a 
design  basis  earthquake.  No  new  failure 
modes  are  introduced  by  the  proposed 
change.  No  new  sources  of  energy  are  added. 
There  is  no  change  being  made  to  the 
parameters  within  which  DNPS  is  operated, 
nor  do  the  proposed  changes  physically  alter 
the  plant.  The  proposed  changes  do  not 
adversely  impact  the  manner  in  which  the 
CCSW  or  DGCW  systems  will  operate  under 
normal  and  abnormal  operating  conditions. 
The  plant  response  to  any  single  failure  is  not 
changed.  The  proposed  changes  will  not  alter 
the  function  demands  on  credited 
equipment.  No  alteration  in  the  procedures, 
which  ensure  DNPS  remains  within  analyzed 
limits,  is  proposed,  and  no  change  is  being 
made  to  procedures  relied  upon  to  respond 
to  an  off-normal  event.  Therefore,  these 
proposed  changes  provide  an  equivalent 
level  of  safety  and  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  CCSW  and  DGCW  systems  are 
addressed  in  Technical  Specifications  (TS) 
Sections  3.7.1  and  3.7.2.  However,  the  Bases 
of  these  TS  sections  da  not  discuss  the  codes 
to  which  the  systems  are  designed.  Margins 
of  safety  are  established  in  the  design  of 
components,  the  configuration  of 
components  to  meet  certain  performance 
parameters,  and  in  the  establishment  of 
setpoints  to  initiate  alarms  and  actions.  The 
proposed  cast  iron  acceptance  criteria  will 
ensure  that  any  implied  margin  of  safety  is 
maintained  regarding  the  ability  of  the  CCSW 
and  DGCW  systems  to  perform  their  safety 
functions  during  all  design  basis  conditions. 
Therefore,  it  is  concluded  that  the  proposed 
changes  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Coiuisel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia.  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374, 
LaSalle  County  Station,  Units  1  and  2, 
LaSalle  County,  Illinois 

Date  of  amendment  request:  October 
24,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  wouid 
revise  Technical  Specification  5.5.13, 
"Primary  Containment  Leakage  Rate 
Testing  Program,"  to  reflect  a  one-time 
deferral  of  the  primary  containment 
Type  A  test  to  no  later  than  June  13, 
2009.  for  Unit  1  and  no  later  than 
December  7.  2008.  for  Unit  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  proposed  changes  will  revise 
LaSalle  County  Station.  Units  1  and  2, 
Technical  Specification  (TS)  5.5.13,  "Primary 
Containment  Leakage  Rate  Testing  Program" 
to  reflect  a  one-time  deferral«f  the  primary 
containment  Type  A  test  to  no  later  than  )une 
13,  2009.  for  Unit  1  and  no  later  than 
December  7,  2008,  for  Unit  2.  The  current 
Type  A  test  interval  often  years,  based  on 
past  performance,  would  be  extended  on  a 
one-time  basis  to  15  years  from  the  last  Type 
A  test. 

The  function  of  the  primary  containment  is 
to  isolate  and  contain  fission  products 
released  from  the  reactor  Primary  Coolant 
System  (PCS)  following  a  design  basis  Loss- 
of-Coolant  Accident  (LCXZA)  and  to  confine 
the  postulated  release  of  radioactive  material 
to  within  limits.  The  test  interval  associated 
Type  A  testing  is  not  a  precursor  of  any 
accident  previously  evaluated.  Type  A 
testing  does  provide  assurance  that  the 
LaSalle  County  Station  primary  containments 
will  not  exceed  allowable  leakage  rate  values 
specified  in  the  Technical  Specifications  and 
will  continue  to  perform  their  design 
function  following  an  accident.  The  risk 
assessment  of  the  proposed  changes  has 
concluded  that  there  is  an  insignificant 
increase  in  total  population  dose  rate  and  an 
insignificant  increase  in  the  conditional 
containment  failure  probability. 

Therefore,  the  pro(>osed  changes  do  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  changes  for  a  one-time 
extension  of  the  Type  A  tests  for  LaSalle 
County  Station,  Units  1  and  2  will  not  affect 
the  control  parameters  governing  unit 
operation  or  the  resp)onse  of  plant  equipment 
to  transient  and  accident  conditions.  The 
proposed  changes  do  not  introduce  any  new 
equipment,  modes  of  system  operation  or 
failure  mechanisms. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  LaSalle  County  Station,  Units  1  and  2, 
are  General  Electric  BWR/5  plants  with  Mark 
II  primary  contairunents.  The  Mark  II  primary 
containment  consists  of  two  compartments, 
the  drywell  and  the  suppression  chamber. 
The  drywell  has  the  shape  of  a  truncated 
cone,  and  is  located  above  the  cylindrically 
shaped  suppression  chamber.  The  drywell 
floor  separates  the  drywell  and  the 
suppression  chamber.  The  primary 
containment  is  penetrated  by  access,  piping 
and  electrical  penetrations. 

The  integrity  of  the  primary  containment 
penetrations  and  isolation  valves  is  verified 
through  Type  B  and  Type  C  local  leak  rate 
tests  (LLRT)  and  the  overall  leak  tight 
integrity  of  the  primary  containment  is 
verified  by  a  Type  A  integrated  leak  rate  test 
(ILRT)  as  required  by  10  CFR  50,  Appendix 
J,  "Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooled  Power  Reactors." 
These  tests  are  performed  to  verify  the 
essentially  leak  tight  characteristics  of  the 
primary  containment  at  the  design  basis 
accident  pressure.  The  proposed  changes  for 
a  one-time  extension  of  the  Type  A  tests  do 
not  effect  the  method  for  Type  A,  B  or  C 
testing  or  the  test  acceptance  criteria. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street. 
Philadelphia.  PA  19101. 

NBC  Section  Chief :  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Beaver 
County,  Pennsylvania 

Date  of  amendment  request:  June  5, 
2002,  as  supplemented  August  19,  2002. 
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Description  of  amendment  request: 
The  requested  amendments  would 
changethe  plant  technical 
specifications  (TSs)  to  allow  plant 
operation  with  the  associated 
containment  at  atmospheric  pressure. 
The  plant  TSs  currently  require  the 
containment  to  be  maintained  at  sub- 
atmospheric  pressures  when  its 
associated  unit  is  in  operation.  Minor 
editorial,  formatting,  and  pagination 
changes  will  also  be  made  as  necessary 
to  incorporate  the  revisions  into  the 
TSs. 

Basis  for  proposed  no  significant  • 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  Beaver  Valley  Power  Station  (BVPS) 
containments  are  designed  to  withstand  the 
internal  pressure  and  temperature  resulting 
from  a  loss  of  coolant  accident  (LOCA),  main 
steamline  break  (MSLB),  feedwater  line 
break,  and  a  control  rod  ejection  accident 
(CREA).  All  of  these  accidents  have  been 
previously  analyzed  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  except  the 
feedwater  line  break.  This  is  not  analyzed 
because  the  MSLB  is  most  limiting.  The 
effect  on  contaiimient  pressure  and 
temperature  due  to  a  CREA  is  bounded  by  a 
LOCA,  since  a  CREA  is  modeled  as  a  small 
break  LOCA.  The  probability  of  occurrence 
for  these  accidents  is  independent  of  the  type 
of  containment.  Therefore  a  change  from  a 
subatmospheric  to  an  atmospheric 
containment  will  not  increase  the  probability 
of  these  accidents. 

The  revised  containment  integrity  analysis 
demonstrates  that  the  pressures  and 
temperatures  associated  with  the  applicable 
design  basis  accidents  identified  above  are 
within  the  existing  containment  design 
limits.  From  a  containment  integrity 
viewpoint,  the  limiting  design  basis 
accidents  (DBA)  presently  are  the  MSLB  for 
Unit  1  and  the  LOCA  for  Unit  2.  Following 
the  conversion  to  an  atmospheric 
containment,  the  limiting  DBA  will  be  the 
MSLB  for  both  uniU.  The  effects  of  the 
proposed  changes  on  plant  structures, 
systems  and  components  (SSC)  have  been 
evaluated  and  verify  that  the  capability  of  the 
SSCs  to  perform  their  design  functions  will 
be  retained  following  approval  of  the 
proposed  changes.  The  revised  radiological 
analysis  reflects  a  selective  application  of  the 
Alternative  Source  Terra  (AST)  of  Regulatory 
Guide  1.183.  "Alternative  Radiological 
Source  Terms  for  Evaluating  Design  Basis 
Accidents  at  Nuclear  Power  Reactors,"  and 
incorporation  of  the  ARCON96  methodology 
for  on-site  atmospheric  dispersion  factors. 
The  revised  radiological  analysis  concludes 
that  normal  operation  of  the  BVPS  units  with 


atmospheric  containments  will  not  impact 
either  unit's  compliance  with  the  operator 
exposure  limits  set  forth  in  10CFR20.  or  with 
the  public  exposure  limits  set  forth  by 
10CFR50,  Appendix  I. 

For  accident  conditions,  the  proposed 
changes  will  potentially  impact  the  reported 
dose  consequences  of  the  LOCA,  CREA  and 
MSLB  for  both  BVPS  units,  and  the  locked 
rotor  accident  (LRA)  for  BVPS  Unit  1.  The 
radiological  consequences  of  the  remaining 
design  bases  accidents  are  not  adversely 
impacted  by  the  proposed  changes. 

The  revised  radiological  analysis 
concludes  that  site  boundary  and  control 
room  dose  consequences  of  the  LOCA  and 
the  CREA  remain  within  the  regulatory 
requirements  of  10CFR50.67.  as 
supplemented  by  Regulatory  Guide  1.183.  It 
also  concludes  that  the  control  room  doses 
for  the  MSLB  forhoth  BVPS  units,  and  LRA 
for  BVPS  Unit  1  will  continue  to  remain 
within  the  regulatory  limits  provided  in  SRP 
6.4  [NUREG-0800.  "Standard  Review  Plan 
for  the  Review  of  Safety  Analysis  Reports  for 
Nuclear  Power  Plants,"  section  6.4]. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  design  basis  accidents,  which  could  be 
adversely  affected  by  the  proposed  changes, 
have  been  reanalyzed.  These  analyses 
demonstrate  that  all  acceptance  criteria  have 
been  satisfied.  The  revised  containment 
integrity  analysis  demonstrates  that  the 
containment  will  not  be  subjected  to 
temperature^or  pressures  that  are  beyond  its 
design  limits.  Converting  to  an  atmospheric 
containment  will  not  result  in  any  new  or 
different  kind  of  accidents  because  no  new 
accident  initiators  will  be  introduced. 

Changes  to  instrumentation  setpoints. 
system  flow  rates,  surveillance  requirements, 
and  the  elimination  of  certain  operability 
requirements  will  not  have  any  [effect]  that 
could  create  the  possibility  of  a  new  or 
different  type  of  accident  since  none  of  these 
changes  would  result  in  any  changes  to  the 
maimer  in  which  the  affected  equipment  is 
operated.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  margin  of  safety  attributed  to  the 
containment  involves  both  the  pressures  and 
temperatures  the  containment  is  subjected  to 
following  a  DBA,  and  the  on-site  and  offsite 
dose  consequences  associated  with  normal 
and  post  DBA  operations. 

The  revised  containment  integrity  analysis 
conducted  to  support  the  proposed  changes 
demonstrate  that  the  contaiiunent  peak 
pressure  and  temperature  following  a  DBA 
will  not  exceed  the  containments'  design 
limits.  Since  the  containment  design  limits 
are  not  exceeded,  the  existing  margin  of 
safety  between  these  limits  and  the 
containment  failure  limits  is  not  reduced.    ' 


The  revised  radiological  analysis 
concludes  that  the  existing  dose  consequence 
margin  of  safety  is  not  significantly  reduced. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
.  FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  -76 
South  Main  Street,  Akron.  OH  44308. 

NRC  Section  Chief:  Richard  J.  Laufer. 

FirstEnergy  Nuclear  Opwating 
Company,  et  al.,  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Beaver 
Coanty,  PennsylTania 

Date  of  amendment  request:  October 
31,2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Beaver  Valley  Technical 
Specifications  (TS)  to  allow  extending 
the  Type  A  Containment  Integrated  Leak 
Rate  Test  (ILRT)  interval  firom  10  years 
to  15  years  on  a  one-time  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Response:  No. 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  allows  a 
one-time  extension  to  the  current 
surveillance  interval  for  the  Type  A 
Containment  Integrated  Leak  Rate  Test 
(ILRT).  The  current  test  interval  of  ten  years, 
based  on  performance  history,  would  be 
extended  on  a  one-time  basis  to  15  years  from 
the  last  Type  A  test.  The  proposed  change 
will  not  result  in  a  significant  increase  in  the 
risk  of  plant  operation.  The  risk  analysis  was 
performed  in  accordance  with  Regulatory 
Guide  1.174  and  shows  that  the  increase  in 
total  plant  risk  due  to  the  extended  ILRT 
interval  is  0.005  percent  (Unit  1)  and  0.02 
percent  (Unit  2).  The  delta-large  early  release 
frequency  (LERF)  is  1.91E-9  /yr  (Unit  1)  and 
1.35E-9  /yr  (Unit  2)  when  the  test  interval  is 
increased  from  10  to  15  years.  These  delta- 
LERF  values  meet  the  Regulatory  Guide  1.174 
acceptance  criterion  of  less  than  l.OE-07  per 
year  for  LERF.  The  proposed  extension  to 
Type  A  testing  does  not  increase  the 
probability  of  an  accident  previously 
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evaluated,  since  the  containment  Type  A  test 
does  not  involve  any  modifications,  nor  a 
change  in  the  way  that  any  plant  structures, 
systems  or  components  (SSC)  function,  and 
does  not  involve  an  activity  that  could  lead 
to  equipment  failure  or  accident  initiation. 
The  projwsed  extension  of  the  test  interval 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident,  since  the  study 
documented  in  NUREG-1493,  has  found  that 
generically.  very  few  potential  leak  paths  are 
not  identified  with  Type  B  and  C  tests. 
NUREG-1493  concluded  that  an  increase  in 
the  Type  A  test  interval  to  twenty  years 
resulted  in  an  imperceptible  increase  in  risk. 
Containment  testing  and  inspection  provide 
a  high  degree  of  assurance  that  the 
containment  will  not  degrade  in  a  manner 
only  detectable  by  Tyf>e  A  testing. 
Inspections  required  by  the  ASME  Code  and 
the  Maintenance  Rule  are  performed  in  order 
to  identify  indications  of  containment 
degradation  that  could  affect  leak  tightness. 
Type  B  and  C  testing  requirements  and 
intervals  required  by  10  CFR  50  Appendix  J 
are  not  affected  by  this  proposed  extension 
to  the  Type  A  test  interval,  and  will  identify 
any  potential  openings  in  containment 
penetrations  that  would  otherwise  require  a 
Type  A  test.  The  increase  in  risk  of  the 
proposed  change,  as  measured  by  the  change 
in  LERF  is  within  the  acceptance  criterion  of 
Kegulatorv  Guide  1.174.  therefore  there  will 
not  be  a  significant  increase  in  the 
consequences  of  any  accidents. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  result  in 
operation  of  the  units  in  a  way  that  would 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
extension  to  Type  A  testing  does  not  create 
a  new  or  different  type  of  accident  because 
no  physical  modifications  are  being  made, 
and  no  compensatory  measures  are  being 
imptosed  that  could  ftotentially  lead  to  a 
failure.  There  are  no  changes  to  unit 
operation  that  could  introduce  a  new  failure 
mode  or  create  a  new  or  different  kind  of 
accident.  The  proposed  change  only  allows  a 
one-time  extension  to  the  current  interval  for 
Type  A  testing  and  does  not  change  the 
implementation  aspects  of  the  subsequent 
test. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difierent 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety. 

Response:  No. 

The  proposed  change  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  is  for  a  one-time ' 
extension  to  the  current  interval  for  Type  A 
testing.  The  current  test  interval  of  ten  years, 
based  on  historical  performance,  will  be 
extended  on  a  one-time  basis  to  15  years  from 


the  last  Type  A  test.  The  NUREG-1493  study 
of  the  effects  of  extending  the  Type  A  test 
interval  out  to  20  years  concluded  that  there 
is  an  imperceptible  increase  in  plant  risk. 
Additionally,  the  extended  test  interval  will 
have  a  minimal  effect  on  plant  risk,  since 
Type  B  and  C  testing  detect  over  95%  of 
potential  leakage  paths.  The  plant  sp»ecific 
risk  analysis  determined  results  that  are 
consistent  with  the  conclusions  of  NUREG- 
1493.  The  overall  increase  in  the  risk 
contribution  due  to  the  proftosed  change  was 
determined  to  be  0.005  percent  (Unit  1)  and 
0.02  percent  (Unit  2).  The  delta-LERF  is 
1.9lE-9/yr  (Unit  1)  and  1.35E-9/yr  (Unit  2) 
when  the  test  interval  is  increased  from  10 
to  15  years.  The  calculated  impact  on  risk  is 
insignificant,  and  meets  the  acceptance 
criterion  of  Regulatory  Guide  1.174. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NBC  Section  Chief:  Richard  J.  Laufer. 

FirstEnergy  Nuclear  Operatiiig 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request:  June  4. 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  proposes  a 
revision  of  pressure/temperature  (P/T) 
limit  curves  for  non-nuclear  heatup/ 
cooldown,  core  critical  operation,  and 
pressure  testing  for  reactor  coolant 
systems  (RCSs):  including  an  exemption 
request  pursuant  to  10  CFR  50.60(b). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  signiRcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  P/T  limit  curves  are  based 
upon  the  use  of  an  alternate  material  fracture 
toughness  curve  and  the  use  of  an  NRC- 
approved  methodology  for  calculation  of 
neutron  fluence.  The  proposed  RCS  P/T  limit 
curves  are  valid  through  22  Effective  Full- 
Power  Years  (EFPY)  and  32  EFPY. 

The  American  Society  of  Mechanical 
Engineers  (ASME)  Boile^ft  Pressure  Vessel 
(B&PV)  Code  Case  N-640  permits  the  use  of 
Kk  as  defined  in  ASME  B&PV  Code,  Section 


XI,  Appendix  A,  Figure  A-4200-1  instead  of 
Kta  as  defined  in  ASME  B&PV  Code,  Section 
XI.  Appendix  G,  Figure  G-2210-1.  The  use 
of  the  Kic  curve  in  determining  the  lower 
bound  fracture  toughness  in  the  development 
of  P/T  limit  curves  is'more  technically 
correct  than  the  Ku  curve.  The  Kic  curve 
models  the  slow  heatup  and  cooldown 
processes  that  a  Reactor  Pressure  Vessel 
(RPV)  normally  undergoes.  These  slow 
heatup  and  cooldown  limits  are  enforced 
through  the  use  of  the  PNPP  [Perry  Nuclear 
Power  Plant)  Technical  Specification  3.4.11, 
"RCS  Pressure  and  Temperature  (P/T) 
Limits."  Surveillance  Requirement  3.4.11.1 
states  that  heatup  and  cooldown  rates  will  be 
51(X)  °F  in  any  one  hour  period.  The  use  of 
the  Kic  curve  is  applicable  to  PNPP  and  is 
inconsistent  with  the  ASME  B&PV. 
Therefore,  the  use  of  Kk  will  provide  an 
adequate  margin  of  safety  to  protect  against 
potential  RPV  failure. 

NRC  (Nuclear  Regulatory  Commission) 
regulations  require  the  vessel  material 
transition  temperature  be  adjusted  to  account 
for  the  effects  of  neutron  radiation. 
Regulatory  Guide  1.190,  "Calculational  and 
Dosimetry  Methods  for  Determining  Pressure 
Vessel  Neutron  Fluence."  provides  a 
methodology  for  calculating  the  neutron 
fluence,  while  Regulatory  Guide  1.99, 
"Radiation  Embrittlement  of  Reactor  Vessel 
Materials,"  provides  the  guidance  for 
calculating  the  adjusted  transition 
temperature  using  the  fluence  factor.  The 
methodologies  satisfy  the  requirements  of  10 
CFR  (part)  50,  Appendices  G  and  H,  and 
General  Design  Criteria  31,  "Fracture 
Prevention  of  Reactor  Coolant  Pressure 
Boundary."  The  methodologies  used  to 
develop  the  proposed  P/T  limit  curves  satisfy 
the  requirements  of  the  regulations. 

■  The  predicted  lowest  upper  shelf  energy  at 
32  EFPY  was  greater  than  the  minimum  of  50 
fr-lbs  required  by  10  CFR  (part)  50,  Appendix 
G.  The  adjusted  reference  temperature  for  the 
limiting  material  was  less  than  the  2(K)  °F 
limit  required  by  Regulatory  Guide  1.99, 
Revision  2.  Therefore,  the  integrity  of  the 
RCS  has  been  maintained.  As  such,  the 
pro[)osed  curves  ensure  that  adequate  reactor 
vessel  safety  margins  against  nonductile 
failure  exist  during  normal  operation, 
anticipated  operational  occurrences,  and 
hydrostatic  testing.  There  are  no  plant 
modifications  associated  with  these  changes. 
Thus,  the  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  of 
occurrence  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  adversely 
affect  the  integrity  of  the  reactor  vessel. 
Hence,  the  function  of  the  reactor  vessel  to 
act  as  a  radiological  barrier  during  an 
accident  is  not  affected.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  would  not  create 
the  [>ossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  P/T  limit  curves  are  based 
upon  the  use  of  an  alternate  material  fr^ctiire 
toughness  curve  and  the  use  of  an  NRC- 
approved  methodology  for  calculation  of 
neutron  fluence. 
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The  ASME  B&PV  Code  Case  N-640  permits 
the  use  of  the  Kt  curve  in  determining  the 
lower  bound  fracture  toughness  in  the 
development  of  P/T  limit  curves.  The  Kk 
curve  models  the  slow  heatup  and  cooldown 
processes  that  a  RPV  normally  undergoes. 
These  slow  heatup  and  cooldown  limits  are 
enforced  through  the  use  of  the  PNPP 
Technical  Specifications.  Therefore,  the  use 
of  K)c  will  provide  an  adequate  margin  of 
safety  to  protect  against  potential  RPV 
failure. 

NRC  regulations  require  the  vessel  material 
transition  temperature  be  adjusted  to  accoimt 
for  the  effects  of  neutron  radiation.  The 
methodologies  used  to  develop  the  proposed 
P/T  limit  curves  satisfy  the  requirements  of 
the  regulations.  The  predicted  lowest  upper 
shelf  energy  at  32  EFPY  was  greater  than  the 
minimum  of  50  ft-lbs  required  by  10  CFR 
(part)  50,  Appendix  G.  The  adjusted 
reference  temperature  for  the  limiting 
material  was  less  than  the  200  "F  limit 
required  by  Regulatory  Guide  1.99,  Revision 
2.  Therefore,  the  integrity  of  the  RCS  has 
been  maintained.  As  such,  the  proposed 
ctirves  ensure  that  adequate  reactor  vessel 
safety  margins  against  nonductile  failure 
exist  during  normal  operation,  anticipated 
operational  occurrences,  and  hydrostatic 
testing. 

There  are  no  plant  modifications 
associated  with  these  changes. 

The  proposed  changes  to  the  P/T  limit 
curves  do  not  affect  the  assumed  accident 
performance  of  any  structure,  system,  or 
component  previously  evaluated.  The 
proposed  changes  do  not  introduce  any  new 
modes  of  system  operation  or  failure 
mechanisms.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

NRC  regulations  require  that  P/T  limits 
provide  an  adequate  margin  of  safety  to  the 
conditions  at  which  brittle  fracture  may 
occur.  These  regulations  are  set  forth  in  10 
CFR  (Part)  50,  Appendix  A,  General  Design 
Criteria  (GDC)  31,  and  10  CFR  [Part]  50, 
Appendices  G  and  H.  Regulatory  Guides  1.99 
and  1.190  provide  guidance  for  the 
compliance  of  GDC  31  and  Appendices  G 
and  H.  The  appendices  reference  the 
requirements  and  guidance  of  ASME  B&PV 
Code,  Section  XI,  Appendix  G  for  the 
development  of  P/T  limit  curves.  The 
methodologies  described  within  the 
regulatory  guides  and  the  ASME  Code  will 
provide  P/T  limit  curves  with  the  requisite 
margin  against  brittle  fracture.  The  proposed 
P/T  limit  curves  are  based  on  these 
methodologies  as  modified  by  application  of 
ASME  Code  Case  N-640. 

Although  the  code  case  proposes  a  change 
to  a  requirement  contained  in  ASME,  Section 
XI,  Appendix  G,  the  alternative  allowed  by 
Code  Case  N-640  is  based  upon  industry 
experience  gained  since  the  inception  of  10 
CFR  [Part]  50.  Appendix  G.  The  more 
appropriate  assumptions  and  provisions 
allowed  by  the  code  case  maintain  a  margin 
of  safety  that  is  consistent  with  the  intent  of 
10  CFR  (Part)  50.  Appendices  G  and  H. 
Therefore,  the  proposed  changes  do  not 


involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street,; 
Akron.  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FPL  Energy  Seabrook,  LLC,  Docket  No. 
50-443,  Seabrook  SUtion,  Unit  No.  1, 
Rockingliam  County,  New  Hampshire 

Date  of  amendment  request:  October 

11, 2002. 
Description  of  amendment  request: 

The  proposed  amendment  would 
change  Technical  Specification  (TS) 
3.4.9.1,  "Reactor  Coolant  System 
(RCS) — Pressure/Temperature  Limits" 
and  TS  3.4.9.3,  "Reactor  Coolant 
System — Overpressure  Protection 
Systems"  and  their  associated  Bases 
sections.  Specifically,  the  proposed 
changes  will  replace  TS  Figure  3.4-2, 
"Reactor  Coolant  System  Heatup 
Limitations."  Figure  3.4-3,  "Reactor 
Coolant  System  Cooldown  Limitations," 
and  Figure  3.4-4.  "RCS  Cold 
Overpressure  Protection  Setpoints,"  to 
allow  operation  to  20  Effective  Full 
Power  Years  (EFPY).  The  proposed 
change  to  TS  3.4.9.3  will  also  revise  the 
Cold  Overpressure  Protection  System 
arming  temperature  fi'om  329''F  to  290''F 
to  reflect  the  higher  allowable  low 
temperature  overpressiue  protection 
pressure  limit  afforded  by  the  use  of 
ASME  Code  Case  N-641. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  TS  3.4.9.1  and  TS 
3.4.9.3  do  not  result  in  a  condition  where  the 
design,  material,  and  construction  standards 
that  were  applicable  prior  to  the  proposed 
changes  are  altered.  The  probability  of 
occurrence  of  an  accident  previously 
evaluated  for  Seabrook  Station  is  not  altered 
by  the  proposed  amendment  to  the  TSs.  The 
accidents  remain  the  same  as  currently 
analyzed  in  the  UFSAR  (Updated  Final 
Safety  Analysis  Report]  as  a  result  of  changes 
to  the  P/T  limits  as  well  as  those  for  Cold 
Overpressure  Mitigation  System  (COMS). 


The  new  P/T  limits  are  based  on  NRC 
(Nuclear  Regulatory  Commission)  accepted 
methodology  along  with  (the)  American 
Society  of  Mechanical  Engineers  (ASME) 
Code  alternative  methodology.  An  exemption 
request  to  allow  use  of  the  alternative  ASME 
methodology  is  included  as  part  of  this  LAR 
(License  Amendment  Request).  The  proposed 
COMS  setpoint  limit  based  on  the  revised  P/ 
T  limits  satisfies  the  criteria  specified  in  the 
alternative  ASME  methodology  and  10  CFR 
part  50  Appendix  G  closure  head/vessel 
flange  region  pressure  limit  criteria.  The 
proposed  changes  do  not  impact  the  integrity 
of  the  reactor  coolant  pressure  boundary 
(RCPB)  i.e.  there  is  no  change  to  the 
operating  pressure,  materials,  system 
loadings,  etc.,  as  a  result  of  this  change.  In 
addition,  there  is  no  increase  in  the  potential 
for  the  occurrence  of  a  loss  of  coolant 
accident.  The  probability  of  any  design  basis 
accident  is  not  affected  by  this  change,  nor 
are  the  consequences  of  any  design  basis  ^ 
accident  (DBA)  affected  by  this  proposed 
change.  The  proposed  P/T  limit  curves  and 
the  COMS  limits  are  not  considered  to  be  an 
initiator  or  contributor  to  any  accident 
currently,  evaluated  in  the  Seabrook  Station 
UFSAR.  These  new  limits  ensure  the  long 
term  structural  integrity  of  the  RCPB. 

Fracture  toughness  test  data  are  obtained 
from  beltline  material  specimens  contained 
in  surveillance  capsules  that  are  periodically 
withdrawn  from  the  reactor  vessel.  This  data 
allows  determination  of  time  conditions 
under  which  the  vessel  can  be  operated  with 
adequate  safety  margins  against  non-ductile 
fracture  throughout  its  service  life.  The 
second  Seabrook  Station  surveillance  capsule 
was  removed  from  the  reactor  vessel  after 
completion  of  Operating  Cycle  No.  5  in  May 
1997  and  was  analyzed  to  predict  the  firacture 
toughness  requirements  using  projected 
neutron  fluence  calculations.  For  each 
analyzed  transient  and  steady  state 
condition,  the  allowable  pressure  is 
determined  as  a  function  of  reactor  coolant 
temperature  considering  postulated  flaws  in 
the  reactor  vessel  beltline  region  material. 
The  predicted  radiation  induced  ARTndt  was 
calculated  using  the  respective  reactor  vessel 
beltline  materials  copper  and  nickel  contents 
and  the  neutron  fluence  predicted  for  20 
EFPY.  The  RTndt  and,  accordingly,  the 
operating  limits  for  Seabrook  Station  were 
adjusted  to  account  for  the  effects  of 
irradiation  on  the  fracture  toughness  of  the 
reactor  vessel  beltline  materials.  Therefore, 
new  operating  limits  are  established  which 
are  represented  in  the  revised  operating 
curves  for  heatup/cooldown,  criticality  and 
inservice  hydrtMtatic  testing  contained  in  the 
technical  specifications.  The  proposed  P/T 
limit  curves  and  COMS  setpoint  limits  are 
not  considered  to  be  an  initiator  or 
contributor  to  any  accident  currently 
evaluated  in  the  Seabrook  Station  UFSAR. 

Therefore  based  on  the  above  discussion,  it 
is  concluded  that  the  proposed  revisions  to 
TS  3.4.9.1  and  TS  3.4.9.3  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt)m  any  previously  evaluated. 
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The  proftosed  changes  to  the  P/T  and 
COMS  limits  will  not  create  a  new  accident 
scenario.  The  requirements  to  have  P/T  and 
COMS  protection  are  part  of  the  licensing 
basis  for  Seabrook  Station.  The  proposed 
technical  specification  amendment  reflects 
the  change  in  reactor  vessel  material 
projjerties  as  determined  by  evaluation  of  the 
most  recently  withdrawn  surveillance 
capsule.  Based  on  the  surveillance  capsule 
data,  the  adjusted  RTNirr  values  for  the  plate 
and  weld  material  were  within  the  two 
standard  deviations  of  Regulatory  Guide  1.99, 
Revision  2  predictions.  As  all  the  requisite 
criteria  of  Regulatory  Guide  1.99.  Revision  2 
was  satisfied,  it  was  concluded  that  the 
surveillance  data  was  credible  and  the 
beltline  material  was  responding  as 
empirically  predicted.  The  new  P/T  limits 
are  based  on  NRG  accepted  methodology 
along  with  American  Siociety  of  Mechanical 
Engineers  (ASME)  Code  alternative 
methodology.  An  exemption  request  to  allow 
use  of  the  alternative  ASME  methodology  is 
included  as  part  of  this  LAR.  The  proposed 
COMS  setpoint  limit  based  on  the  revised  P/ 
T  limits  satisfies  the  criteria  specified  in  the 
alternative  ASME  methodology  and  10  CFR 
pari  50  Appendix  G  closure  head/vessel 
flange  region  pressure  limit  criteria.  The 
proposed  changes  will  not  alter  the  way  any 
structure,  system  or  component  functions, 
and  will  not  significantly  alter  the  manner  in 
which  the  plant  is  operated.  There  will  be  no 
adverse  effect  on  plant  operation  or  accident 
mitigation  equipment. 

Since  no  new  failure  modes  are  created  by 
the  proposed  revisions  to  TS  3.4.9.1  and  TS 
3.4.9.3,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  that  was  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  existing  P/T  and  COMS  limit  curves  in 
the  tachnical  specifications  are  reaching  their 
expiration  for  the  number  of  years  at  effective 
full  power  operation.  The  revision  of  the  P/ 
T  limits  and  COMS  will  ensure  that  Seabrook 
Station  continues  to  operate  within  the 
operating  limits  allowed  by  10  CFR  50.60  and 
the  ASKffi  Code.  The  material  properties 
used  in  the  development  of  the  revised  limit 
curves  are  based  on  the  evaluation  of  the 
most  recently  withdrawn  surveillance 
capsule.  The  application  of  ASME  Code  Case 
^4--641  presents  alternative  methods  for 
calculating  P/T  and  COMS  temperature  and 
pressure  limits  in  lieu  of  those  established  in 
ASME  Section  XI,  Appendix  G-2215.  This 
ASME  Code  alternative  allows  analysis 
features  that  are  less  restrictive  than  those 
associated  with  previous  methodologies, 
however  these  features  remain  conservative 
with  respect  to  the  requirements  delineated 
ASME  Section  XI.  Therefore  it  is  concluded 
that  the  revised  P/T  and  COMS  limit  curves 
proposed  by  this  technical  specification 
amendment  still  provide  sufficient  margin  to 
preclude  non-ductile  fracture  of  the  reactor 
vessel. 

Thus,  it  is  concluded  that  these  proposed 
revisions  to  TS  3.4.9.1  and  TS  3.4.9.3  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.  S.  Ross, 
Florida  Power  &  Light  Company,  PO 
Box  14000,  Juno  Beach,  FL  33408-0420. 

NRC  Section  Chief  (Acting):  James  W. 
Andersen. 

FPL  Energy  Seabrook,  LLC,  Docket  No. 
50-443.  Seabrook  Station.  Unit  No.  1, 
RofJungham  County,  New  Hampshire 

Date  of  amendment  request:  October 
11,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  Technical  Specifications  (TSs) 
3.1.2.1.  "Reactivity  Control  Systems- 
Borations  Systems-Flow  Paths- 
Shutdown;"  3.1.2.2,  "Reactivity  Control 
Systems-Boration  Systems-Flow  Paths- 
Operating;"  3.1.2.3,  "Reactivity  Control 
Systems-Boration  Systems-Charging 
Pimips-Shutdown;"  3.1.2.4,  "Reactivity 
Control  Systems-Boration  Systems- 
Charging  Pumps-Operating;"  3.1.2.5, 
"Reactivity  Control  Systems-Boration 
Systems-Borated  Water  Sources- 
Shutdown;"  3.1.2.6,  "Reactivity  Control 
Systems-Boration  Systems-Borated 
Water  Sources-Operating;"  and  3.4.7, 
"Reactor  Coolant  System-Chemistry,"  to 
the  Seabrook  Station  Technical 
Requirements  Manual  (SSTR)  and 
would  revise  TS  3.1.2.7,  "Reactivity 
Control  Systems-Boration  Systems- 
Isolation  of  Unborated  Water  Sources- 
Shutdown."  The  proposed  amendment 
would  also  revise  TSs  3.4.1.2,  "Reactor 
Coolant  System-Reactor  Coolant  Loops 
and  Coolant  Recirculation-Hot 
Standby."  3.4.3  "Reactor  Coolant 
System-Pressurizer,"  3.4.7,  "Reactor 
Coolant  System-Chemistry,"  and  3.9.2, 
"Refueling  Operations- 
Instrumentation,"  to  adopt  a  portion  of 
NUREG-1431,  Revision  2,  "Standard 
Technical  Specifications,  Westinghouse 
Plants,"  involving  a  wording  revision  to 
more  closely  match  Standard  Technical 
Specifications.  The  revision  to  TS  3/ 
4.9.2  would  also  involve  surveillance 
changes.  The  associated  Bases  would 
also  be  modified  as  a  result  of  the 
proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 


consequencest>f  an  accident  previously 
evaluated. 

The  TS  changes  propose  the  relocation  of 
the  boration  subsystem  and  chemistry 
requirements  to  a  licensee-controlled 
document.  The  relocation  of  these 
requirements  will  not  cause  an  accident  to 
occur  and  will  not  result  in  any  change  in  the 
operation  of  the  associated  accident 
mitigation  equipment.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  TS  changes  propose  the  modification 
of  the  TS  for  "Isolation  of  Unborated  Water 
Sources — Shutdown."  Only  the 
demineralizers  that  are  intended  to  deborate 
the  Reactor  Coolant  System  will  need  to  be 
isolated  in  MODE  4,  5,  or  6.  Administrative 
controls,  currently  in  use  for  the  operation  of 
the  Boron  Thermal  Regeneration  System  and 
replenishment  of  demineralizer  resin  in  the 
Chemical  Volume  and  Control  System,  will 
be  used  to  minimize  the  affects  of  an 
inadvertent  dilution  due  to  operation  of  the 
demineralizers.  The  Seabrook  Station 
Updated  Final  Safety  Analysis  currently 
includes  a  boron  dilution  event  analysis  for 
each  MODE  of  operation.  Use  of  these 
administrative  controls  will  ensure  that  the 
operation  of  the  BTRS  (Boron  Thermal 
Regeneration  System)  is  bounded  by  the 
boron  dilution  analysis.  Therefore,  the 
modification  of  the  TS  requirement  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  TS  changes  propose  to  change  the 
source  range  flux  monitor  requirements  in 
MODE  6.  The  proposed  change  does  not 
significantly  affect  the  operability  of  the 
associated  equipment.  The  source  range 
neutron  flux  monitors  are  components  not 
assumed  to  be  initiators  of  analyzed  events. 
Therefore,  the  change  in  the  TS  requirement 
for  the  source  range  instrumentation  in 
MODE  6  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  additional  proposed  changes  to  the  TS 
that  will  standardize  terminology,  relocate 
information  to  the  Bases,  remove  extraneous 
information,  modify  the  requirements  to 
prevent  rod  withdrawal  for  operational 
flexibility,  and  make  minor  format  changes 
will  not  result  in  any  technical  changes  to  the 
current  requirements.  Therefore,  these  i 

additional  proposed  changes  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  to  the  TSs  do  not 
impact  any  system  or  component  that  could 
cause  an  accident,  nor  will  it  alter  the  plant 
configuration  or  require  any  unusual  operator 
actions,  nor  will  it  alter  the  way  any 
structure,  system,  or  component  functions. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  (a]  margin  of  safety. 

The  proposed  TS  changes  associated  with 
the  relocation  of  the  boration  subsystem  and 
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chemistry  requirements  to  a  licensee- 
controlled  document  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  associated  with 
the  modification  of  the  TS  for  "Isolation  of 
Unborated  Water  Sources — Shutdown,"  are 
consistent  with  the  requirements  contained 
in  the  Seabrook  Station  Updated  Final  Safety 
Analysis  which  currently  includes  a  boron 
dilution  event  analysis  for  each  MODE  of 
operation.  The  changes  result  in  operation 
within  the  parameters  specified  by  the 
analysis.  Therefore,  the  modification  of  the 
TS  requirement  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  fchanges  associated  with 
the  source  range  flux  monitor  do  not 
significantly  affect  the  operability  of  the 
associated  equipment.  Therefore,  the  change 
in  the  TS  requirement  for  the  source  range 
instrumentation  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  additional  proposed  changes  to  the 
TSs  that  will  standardize  terminology, 
relocate  information  to  the  Bases,  remove 
extraneous  information,  modify  requirements 
to  prevent  rod  withdrawal  for  operational 
flexibility,  and  make  minor  format  changes 
will  not  result  in  any  technical  changes  to  the 
current  requirements.  Therefore,  these 
additional  changes  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mi.  M.  S.  Ross, 
Florida  Power  &  Light  Company.  PO 
Box  14000,  Juno  Beach,  FL  33408-0420. 

NRC  Section  Chief  (Acting):  James  W. 
Andersen. 

Florida  Power  and  Light  Company 
(FPL),  ef  ol..  Docket  Nos.  50-335  and 
50-389,  St.  Lude  Plant,  Unit  Nos.  1  and 
2,  SL  Lucie  County,  Florida 

Date  of  amendment  request:  October 
23,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
Section  5.6,  "Design  Features — Fuel 
Storage,"  to  include  the  design  of  a  new 
cask  pit  spent  fuel  storage  rack  for  each 
unit  to  increase  the  allowable  spent  fuel 
wet  storage  capacity  at  both  units  and 
^     include  the  description  of  Boral""^  as 
the  neutron  absorbing  material  used  in 
the  new  cask  pit  storage  racks.  The 
proposal  also  revises  the  spent  fuel  pool 
(SFP)  thermal-hydraulic  analyses  for 
core  offload  times  of  120  hours  after 
reactor  shutdown  and  for  a  partial  core 
offload  as  the  normal  offload  condition. 
In  addition  the  proposal  includes  a 
change  in  FPL's  commitments  regarding 
the  Unit  2  spent  fuel  cooling  system 
design  basis  described  in  the  Updated 


Final  Safety  Analysis  Report  (UFSAR). 
A  current  UFSAR  commitment 
regarding  the  Unit  2  peak  SFP 
temperature  limit  during  full  core 
offloads  with  minimum  SFP  cooling 
will  be  replaced  with  a  new  design 
basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  changes  to  increase  the 
spent  fuel  storage  capacity  with  cask  pit 
racks  were  evaluated  for  impact  on  the 
following  previously  evaluated  events: 

a.  A  fuel  handling  accident  (FHA), 

b.  A  heavy  load  drop  into  the  cask  pit, 

c.  A  loss  of  SFP  cooling, 

d.  A  stored  fuel  criticality  event, 

e.  A  seismic  event. 

The  probability  of  a  fuel  handling  accident 
is  not  significantly  increased  by  the  proposed 
changes,  because  the  same  equipment  [e.g., 
the  spent  fuel  handling  crane]  and 
procedures  will  be  used  to  handle  fuel 
assemblies  and  the  frequency  of  fuel 
movement  will  be  essentially  the  same,  with 
or  without  cask  pit  racks.  The  FHA 
radiological  consequences  are  not 
significantly  increased  because  the  source 
term  of  a  single  fuel  assembly  will  remain 
unchanged,  and  the  cask  pit  racks  will  be 
installed  at  the  same  water  depth  as  the 
existing  SFP  racks,  writh  the  same  iodine 
decontamination  factors  assumed  in  the  FHA 
analysis.  The  structural  consequences  of 
dropping  a  fuel  assembly  on  a  cask  pit  rack 
were  also  found  to  be  no  more  severe  than 
those  in  the  current  FHA  analysis. 

The  probability  and  consequences  of  a 
heavy  load  drop  of  the  cask  pit  rack  or  its 
platform  are  bounded  by  the  existing  cask 
drop  analyses,  because  a  fuel  transfer  cask  is 
much  heavier  than  either  the  empty  rack  or 
platform,  and  cask  handling  will  be  a  more 
frequent  operation  in  the  future  than  cask  pit 
rack  installation  and  removal.  The  cask  pit 
rack  will  be  removed  prior  to  any  cask 
handling  operations,  such  that  a  cask  drop 
scenario  onto  a  cask  pit  rack  loaded  with  fuel 
is  not  credible.  Therefore,  the  probability  and 
the  consequences  of  a  heavy  load  drop  in  the 
cask  pit  are  not  significantly  increased. 

The  probability  of  a  loss  of  SFP  cooling  is 
unaffected  and  its  consequences  are  not 
significantly  increased  with  cask  pit  racks 
installed.  With  the  cask  pit  rack  installed, 
loss  of  forced  cooling  results  in  a  sufficient 
time-to-boil  for  the  operator  to  recognize  the 
condition  and  establish  SFP  makeup  to 
compensate  for  water  lost  due  to  pool  bulk 
boiling,  and  thereby  maintain  a  sufficient 
water  blanket  over  the  stored  spent  fuel. 

The  probability  and  consequences  of  a 
stored  fuel  criticality  event  are  not  increased 
by  the  addition  of  a  cask  pit  rack.  The 


reactivity  analysis  for  the  new  racks 
demonstrates  that  reactivity  remains 
subcritical  (below  0.95)  for  the  worst-case 
fuel  mispositioning  event,  without  credit  for 
soluble  boron.  The  probability  of  a  seismic 
event  is  unaffected  and  its  consequences  are 
not  significantly  increased  with  cask  pit 
racks  installed,  because  the  structural 
analysis  of  the  new  racks  demonstrates  that 
the  fiiel  storage  function  of  the  rack  is 
unimpaired  by  loading  combinations 
including  seismic  motion,  and  there  is  no 
adverse  seismic-induced  interaction  between 
the  rack  and  adiacent  structures. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previ^ously  evaluated? 

No.  The  proposed  changes  to  add  a  cask  pit 
rack  to  each  unit  do  not  alter  the  operating 
requirements  of  the  plant  or  of  the  equipment 
credited  in  the  mitigation  of  design  basis 
accidents,  nor  do  the  proposed  changes  affect 
any  of  the  important  parameters  required  to 
ensure  the  safe  storage  of  spent  fuel.  A  new 
rack  material  (Boral'rM)  is  introduced  into  the 
pool  under  these  changes,  but  based  on  its 
operating  history  in  SFPs,  there  are  no 
mechanisms  that  create  a  new  or  different 
kind  of  accident.  The  potential  for  dropping 
the  new  rack  or  its  platform  during 
installation  or  removal  is  bounded  by  the 
existing  analysis  for  dropping  a  spent  fuel 
transfer  cask  into  the  cask  pit.  The  same 
equipment  (e.g.,  the  spent  fuel  handling 
crane)  and  procedures  will  be  used  to  handle 
fuel  assemblies  for  the  new  cask  pit  racks  as 
are  used  for  existing  spent  fuel  storage.  The 
fuel  storage  configuration  in  the  new  racks 
will  be  similar  to  the  configuration  in  the 
existing  SFP  storage  racks,  and  a  fuel  drop  or 
mispositioning  event  in  the  new  racks  does 
not  represent  a  new  or  different  kind  of 
accident  from  fuel  handling  and 
mispositioning  events  previously  evaluated. 
Therefore,  the  proposed  amendments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No.  The  effect  of  the  proposed  changes  on 
current  margins  of  safety  were  evaluated  for 
spent  fuel  storage  functionality  and 
criticality,  spent  fuel  and  SFP  cooling,  and 
SFP/cask  pit  structural  integrity.  The  design 
of  the  new  racks  uses  proven  technology 
which  preserves  the  proper  safety  margins  for 
spent  fuel  storage  to  provide  a  coolable  and 
subcritical  geometry  under  both  normal  and 
abnormal/accident  conditions.  The  design 
complies  with  current  regulatory  guidelines 
and  the  ANSI  (American  National  Standards 
Institute]  standards,  including  10  CFR  50 
Appendix  A  GDC  [General  Design  Criterion) 
62,  NUREG-0800  Section  9.1.2,  the  OT 
Position  for  Review  and  Acceptance  of  Spent 
Fuel  Storage  and  Handling  Applications, 
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Regulatory  Guide  1.13.  and  ANSI/ANS 
[American  Nuclear  Society  1  8.17.  Handling 
the  rack-s  and  platforms  in  accordance  with 
the  defense-in-depth  approach  of  NUREG- 
0612  with  temporary  lift  items  designed  to 
ANSI  N14.6  preserves  the  proper  margin  of 
safety  to  preclude  a  heavy  load  drop  in  the 
cask  pit. 

The  proposed  SFP  cooling  system  design 
basis  is  consistent  with  the  regulatory 
guidance  in  NRC  Standard  Review  Plan 
Section  9.1.3  for  SFP  temperature  limits 
during  normal  and  abnormal  core  offload 
conditions.  The  rack  and  SFP  thermal 
hydraulic  analyses  demonstrate  that  the 
proposed  SFP  cooling  system  design  basis  is 
met.  and  that  no  bulk  boiling  will  occur  in 
the  new  rack  or  SFP  with  minimum  cooling 
available.  A  loss  of  SFP  cooling  will  allow 
sufficient  time  for  operators  to  identify  the 
condition  and  initiate  makeup  flow  or  restore 
cooling  to  preserve  fuel  cooling  capability. 

The  new  rack  criticality  analyses 
demonstrate  that  the  subcriticality  safety 
margin  is  maintained  below  0.93  under  all 
conditions,  without  credit  for  soluble  boron. 
The  structural  analyses  for  the  new  racks  and 
adjacent  structures  show  that  the  rack  and 
surrounding  structures  are  unimpaired  by 
loading  combinations  during  seismic  motion, 
and  there  is  no  adverse  seismic-induced 
interaction  between  the  rack  and  adjacent 
structures.  Based  on  these  evaluations, 
o[}erating  the  facility  with  the  proposed 
amendments  does  not  involve  a  signiBcant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  anal \  sis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light.  P.O. 
Box  14000,  )imo  Beach,  Florida  33408- 
0420. 

NBC  Section  Chief:  Allen  G.  Howe. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
September  26,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  bom 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*   *   * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0(3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 


greater  than  24  hours  and  the  risk 
iinpact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Roister  on  June  14.  2001  (66  FR  32400). 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28.  2001  (66  FR 
49714). 

The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
September  26.  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Ddes  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not.  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 


beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  f>erform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District.  Post  Office  Box  499.  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Granmi. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request: 
November  15.  2002. 

Description  of  amendment  request: 
The  licensee  proposes  to  revise  the 
reactor  coolant  system  pressure- 
temperature  (P-'T)  limit  curves  and 
associated  limit  tables  specified  in 
Section  3/4.2.2.  "Minimum  Reactor 
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Vessel  Temperature  for  Pressurization," 
of  the  Technical  Specifications  (TSs). 
The  P-T  limit  curves  and  tabular  listing 
of  P-T  limit  values  contained  in  the 
revised  figures  and  tables  are  based,  in. 
part,  on  an  alternative  methodology  and 
will  be  valid  for  28  effective  full-power 
years.  The  alternative  methodology  has 
been  endorsed  by  the  American  Society 
of  Mechanical  En^eers. 

The  associated  licensee-controlled 
TSs  Bases  pages  would  also  be  changed 
to  reflect  the  above  TS  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  three  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  analysis  is  presented 
below: 

The  first  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes,  if  approved  by  the 
Nuclear  Regidatory  Commission  (NRC), 
will  be  made  in  a  manner  such  that 
conservatism  is  maintained  through 
compliance  with  applicable  NRC 
regulations  and  guidance.  No  hardware 
design  change  is  involved  with  the 
proposed  amendment,  thus  there  will  be 
no  adverse  effect  on  the  functional 
performance  of  any  plant  structure, 
system,  or  component  (SSC).  All  SSCs 
will  continue  to  perform  their  design 
functions  with  no  decrease  in  their 
capabilities  to  mitigate  the 
consequences  of  postulated  accidents. 
P-T  limit  curves  were  not  previously 
factored  into  the  probability  of 
accidents,  nor  were  they  factored  into 
scenarios  of  previously  analyzed 
accidents.  Accordingly,  the  revised  P-T 
limit  curves  and  tabular  listing  of  P-T 
limit  values  will  lead  to  no  increase  in 
the  consequences  of  an  accident 
previously  evaluated,  and  no  increase  of 
the  probability  of  an  accident  previously 
evaluated. 

The  second  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  is  not  the  result  of  a 
hardware  design  change,  nor  does  it 
lead  to  the  need  for  a  hardware  design 
change.  There  is  no  change  in  the 
methods  the  unit  is  operated.  As  a 
result,  all  SSCs  will  continue  to  perform 
as  previously  analyzed  by  the  licensee, 
and  previously  evaluated  and  accepted 


by  the  NRC  staff.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  third  standard  requires  that 
operation  of  the  unit  in  accordance  Mdth 
the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Since  the  licensee  did 
not  propose  to  exceed  or  alter  a  design 
basis  or  safety  limit,  the  proposed 
amendment  will  not  affect  in  any  way 
the  performance  characteristics  and 
intended  functions  of  any  SSC. 
Therefore,  the  proposed  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Based  on  the  NRC   taff  s  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazardsxonsideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Winston  &  Strawn, 
1400  L  Street,  NW.. -Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Richard  J.  Laufer. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  July  25, 
2002,  as  supplemented  October  21, 
2002. 

Description  of  amendment  request: 
The  amendment  would  modify 
Technical  Specification  (TS) 
requirements  for  missed  surveillance 
tests  in  TS  4.0.3  using  the  Consolidated 
Line  Item  Improvement  Program, 
modify  TS  4.0.1  to  be  consistent  with 
the  Standard  Technical  Specifications 
(STS),  and  incorporate  a  "TS  Bases 
Control  Program  in  Section  6.0  in 
accordance  with  the  STS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Specification  4.0.3 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  Surveillance. 
The  time  between  Surveillances  is  not  an 
initiator  to  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  OPERABLE  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected. 


Specification  4.0.1 

The  proposed  additional  requirement 
equating  failure  to  meet  a  surveillance  with 
failure  to  meet  the  LCO  [limiting  condition 
for  operation]  is  consistent  with  current 
interpretation  of  the  technical  specifications. 
This  change,  along  with  relocation  and 
rewording  of  existing  requirements  from 
Specification  4.0.3,  are  administrative  in 
nature  and  do  not  adversely  affect  accident 
initiators,  design  functions,  fecility 
configuration  or  the  manner  of  operation  or 
control.  The  ability  of  structures,  systems  and 
components  to  perform  their  intended 
function  remains  unaffected. 

Bases  Control  Program 

The  proposed  change  to  adopt  a  Technical 
Specification  Bases  Control  Program  is  also 
administrative  in  nature  and  does  not 
adversely  affect  accident  initiators,  design 
functions,  facility  configuration  or  the 
manner  of  operation  or  control.  The  ability  of 
structures,  systems  or  components  to  perform 
their  intended  function  remains  unaffected. 
Future  changes  to  the  TS  Bases  will  continue 
to  be  administratively  controlled  in 
accordance  with  the  requirements  of  10  CFR 
50.59. 

Therefore,  these  three  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

None  of  the  three  proposed  changes 
involves  a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will  be 
installed)  or  a  change  in  the  methods 
governing  normal  plant  operation.  Thus, 
these  changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Specification  4.0.3 

The  relaxed  time  allowed  to  perform  a 
missed  Surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  Surveillance  is  verification 
that  the  LCO  is  met.  Failure  to  perform  a 
Surveillance  within  the  prescribed 
Frequency  does  not  cause  equipment  to 
become  inoperable.  The  only  effect  of  the 
additional  time  allowed  to  perform  a  missed 
Surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  Surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment.and 
the  rare  occurrence  of  a  missed  Surveillance, 
a  missed  Surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed 
Surveillance.  In  addition,  parallel  trains  and 
alternate  equipment  are  typically  available  to 
perform  the  safety  function  of  the  equipment 
not  tested. 
Specification  4.0.1 

The  proposed  changes  to  TS  4.0.1, 
including  relocation  and  rewording  of 
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existing  requirements  from  Specification 
4.0.3,  are  administrative  in  nature  and  do  not 
reduce  the  level  of  programmatic  or 
procedural  controls  associated  with  the 
Surveillance  Requirements.  There  are  no 
substantive  differences  in  meaning  or  intent 
between  the  existing  speciflcations  and  the 
corresponding  STS  requirements.  Further, 
these  changes  have  no  impact  on  equipment 
design,  configuration,  analytical  basis, 
sefpoints  or  operation. 

Bases  Control  Program 

The  proposed  change  to  adopt  a  Technical 
Specification  Bases  Control  Program  is  also 
administrative  in  nature  and  does  not  reduce 
the  level  of  programmatic  or  procedural 
controls  associated  with  the  Bases.  There  is 
no  impact  on  equipment  design, 
conHguration.  analytical  basis,  setpoints  or 
operation. 

Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significcint  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
PO  Box  236,  Hancocks  Bridge,  NJ  08038. 

NRC  Section  Chief:  James  Andersen, 
Acting. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  October 
23,  2002. 

Description  of  amendment  request: 
The  proposed  change  updates  the 
reference  to  10  CFR  20.203  with  the 
corresponding  reference  to  10  CFR 
20.1601. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Xhe  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect 
accident  initiators  or  precursors  and  do  not 
alter  the  design  assumptions,  conditions, 
configuration  of  the  facility,  or  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  do  not  alter  or  prevent  the  ability  of 
structures,  systems,  or  components  to 
perform  their  intended  safety  function  to 
mitigate  the  consequences  of  an  initiating 
event  within  the  acceptance  limits  assumed 
in  the  UFSAR  [Updated  Final  Safety  Analysis 


Report).  The  proposed  changes  are 
administrative  in  nature.  Technical 
Spmfication  (TS)  6.12  will  be  updated  to 
include  the  new  10  CFR  20  (effective  06/20/ 
91 )  requirements.  The  proposed  changes  do 
not  alter  the  conditions  or  assumptions  in 
any  of  the  previous  accident  analyses,  and  as 
a  result,  the  radiological  consequences 
associated  with  these  analyses  remain 
unchanged. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions, 
configuration  of  the  facility,  or  the  manner  in 
which  the  plant  is  operated. 

The  proposed  changes  are  administrative 
in  nature  and  the  relocated  procedural  details 
do  not  change  the  level  of  programmatic 
controls  and  procedural  details.  Accordingly, 
the  proposed  changes  do  not  create  any  new 
failure  modes  or  limiting  single  failures 
associated  with  a  plant  structure,  system,  or 
component  important  to  safety.  Also,  there 
will  l>e  no  change  in  the  types  or  increase  in 
the  amounts  of  any  effluents  released  offsite. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  pro|}osed  amendment  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  impact 
equipment  design  or  operation,  nor  do  the 
changes  affect  any  TS  safety  limits  or  safety 
system  settings  that  could  adversely  affect 
plant  safety.  The  proposed  changes  are 
administrative  in  nature.  Technical 
Specification  (TS)  6.12  will  be  updated  to 
include  the  new  10  CFR  20  requirements 
(effective  06/20/91)  and  are  in  conformance 
with  NUREC-1433  (Standard  Technical 
Specifications  General  Electric  Plants,  BWR 
4).  Furthermore,  the  proposed  changes  do  not 
result  in  a  change  in  the  types  or  an  increase 
in  the  amounts  of  any  effluents  released 
offsite. 

Therefore,  it  is  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]e{ine  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
PO  Box  236.  Hancocks  Bridge,  NJ  08038. 

NRC  Section  Chief:  James  Andersen, 
Acting. 


PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Salem  Nuclear  Generating  Station,  Unit 
Nos.  1  and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
September  20,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  will  add  new 
limiting  conditions  for  operation  for  fuel 
storage  pool  boron  concentration,  fuel 
assembly  storage  in  the  spent  fuel  pool, 
relocate  requirements  for  spent  fuel 
storage,  revise  existing  Technical 
Specification  (TS)  3/4.9.1  for  boron 
concentration  during  refueling 
operations,  and  revise  existing 
administrative  controls  associated  with 
the  Core  Operating  Limits  Report 
described  in  TS  6.9.1.9. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  postulated  accidents  are  basically  of 
three  types.  The  first  type  of  postulated 
accident  is  an  abnormal  location  of  a  fuel 
assembly,  the  second  type  of  postulated 
accident  is  associated  with  lateral  rack 
movement,  and  the  third  type  of  postulated 
accident  is  a  dropped  fuel  assembly  on  the 
top  of  the  rack.  The  dropped  fuel  assembly 
and  the  lateral  rack  movement  have  been 
previously  shown  to  have  negligible 
reactivity  effects  (<0.0001  (delta  kj).  The 
misplacetnent  of  a  fuel  assembly  could  have 
a  small  positive  reactivity  effect,  however, 
the  negative  reactivity  effect  of  a  minimum 
soluble  boron  concentration  of  600  ppm 
[parts  per  million)  compensates  for  the 
increased  reactivity  caused  by  any  of  the 
postulated  accident  scenarios. 

There  is  no  increase  in  the  probability  of 
the  accidental  misloading  of  irradiated  fuel 
assemblies  into  the  spent  fuel  pool  racks 
when  considering  the  presence  of  soluble 
boron  in  the  pool  water  for  criticality  control. 
Fuel  assembly  placement  will  continue  to  be 
controlled  pursuant  to  approved  fuel 
handling  procedures  and  will  be  in 
accordance  with  the  Technical  Specification 
(TS)  spent  fuel  rack  storage  configuration 
limitations. 

There  is  no  increase  in  the  consequences 
of  the  accidental  misloading  of  irradiated  fuel 
assemblies  into  the  spent  fuel  pool  racks 
because  criticality  -analyses  demonstrate  that 
the  pool  will  remain  subcritical  following  an 
accidental  misloading  if  the  pool  contains  an 
adequate  boron  concentration.  This  has  been 
previously  evaluated  in  the  Safety  Evaluation 
by  the  Office  of  Nuclear  Reactor  Regulation 
related  to  Amendment  Nos[.]  151  and  131  to 
Facility  Operating  Licenses  DPR-70  and 
DPR-75  for  the  Salem  Nuclear  Generating 
Station  Units  1  and  2,  dated  May  4, 1994 
(Spent  Fuel  Reracking,  TAC  [technical 
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assignment  control]  NOS.  M85797  and 
M85798).  The  proposed  TS  limitations  will 
ensure  that  an  adequate  spent  fuel  pool  boron 
concentration  will  be  maintained. 

The  proposed  change  will  revise  the  Salem 
Generating  Station  (SGS)  TS  to  be  consistent 
with  the  improved  Standard  Technical 
Specifications  for  Westinghouse  plants, 
NUREG-1431  Revision  2,  4/30/01.  The  new 
TS  are  not  an  accident  initiator.  Specifying 
a  minimum  boron  concentration  in  a  new  TS 
and  relocating  fuel  assembly  storage 
requirements  in  a  new  TS  are  conservative 
approaches  to  operational  control. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed? 

Response:  No. 

Criticality  accidents  in  the  spent  fuel  pool 
have  been  analyzed  in  the  previous  criticality 
safety  analyses  documented  in  PSEG  letter 
NLR-N93058  dated  April  28, 1993 
transmitting  License  Change  Request  (LCR) 
93-02  and  Attachment  D,  The  Licensing 
Report  for  Spent  Fuel  Storage  Capacity 
Expansion,  Public  Service  Electric  and  Gas 
Company,  Salem  Generating  Stations  1  &  2, 
USNRC  [U.S.  Nuclear  Regulatory 
Commission)  Docket  Nos[.]  50-272  &  50-311, 
prepared  by  Holtec  International.  This  is  the 
basis  for  the  present  TS.  The  addition  of  a 
Limiting  Condition  for  Operation  (LCO)  for 
boron  concentration  does  not  alter  the 
assumptions  or  the  results  of  the  existing 
spent  fuel  criticality  analyses  or  accident 
analyses  described  in  the  Salem  Updated 
Final  Safety  Analysis  Report.  The  addition  of 
TS  which  provide  for  TS  control  where 
previous  administrative  controls  had  been  in 
place  and  relocation  of  material  within 
existing  TS  does  not  alter  the  results  of 
criticality  safety  analyses. 

Therefore,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  (a)  margin  of  safety? 

Response:  No. 

The  TS  changes  proposed  and  the  resulting 
spent  fuel  storage  operation  limits  will 
continue  to  provide  adequate  safety  margin 
to  ensure  that  the  stored  fuel  assembly  array 
will  remain  subcritical.  Those  limits  are 
based  on  a  plant  specific  criticality  analysis 
and  are  unchanged  by  this  application.  The 
addition  of  TS  which  provides  for  TS  control 
where  previous  administrative  controls  had 
been  in  place  and  relocation  of  material 
within  existing  TS  continue  to  establish 
conservative  operational  control. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  (a)  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Je&ie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — ^N21, 
PO  Box  236,  Hancocks  Bridge,  NJ  08038. 

NRC  Section  Chief:  James  Andersen, 
Acting. 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2,  Limestone  County,  Alabama 

Date  of  amendment  request:  October 
25,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  numerical  value  mi  the  Safety  Limit 
Minimum  Critical  Power  Ratio 
(SLMCPR)  in  Technical  Specification 
(TS)  2.1.1.2  to  incorporate  the  results  of 
the  cycle-specific  core  reload  analysis 
for  Browns  Ferry  Unit  2  Cycle  13 
operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  amendment  establishes  a 
revised  SI^CPR  value  for  two  recirculation 
loop  operation.  The  probability  of  an 
evaluated  accident  is  derived  from  the 
probabilities  of  the  individual  precursors  to 
that  accident.  The  proposed  SLMCPR 
preserves  the  existing  margin  to  transition 
boiling  and  the  probability  of  fuel  damage  is 
not  increased.  Since  the  change  does  not 
require  any  physical  plant  modifications  or 
physically  affect  any  plant  components,  no 
individual  precursors  of  an  accident  are 
affected  and  the  probability  of  an  evaluated 
accident  is  not  increased  by  revising  the 
SLMCPR  value. 

The  consequences  of  an  evaluated  accident 
are  determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  The  revised  SLMCPR  has  been 
determined  using  NRC-approved  methods 
and  procedures.  The  basis  of  the  MCPR 
Safety  Limit  is  to  ensure  no  mechanistic  fuel 
damage  is  calculated  to  occur  if  the  limit  is 
not  violated.  These  calculations  do  not 
change  the  method  of  operating  the  plant  and 
have  no  effect  on  the  consequences  of  an 
evaluated  accident.  Therefore,  the  proposed 
TS  change  does  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  license  amendment  involves 
a  revision  of  the  SLMCPR  for  two 
recirculation  loop  operation  based  on  the 
results  of  an  analysis  of  the  Cycle  13  core. 


Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in  the 
allowable  methods  of  operating  the  facility. 
This  proposed  license  amendment  does  not 
involve  any  modifications  of  the  plant 
configuration  or  changes  in  the  allowable 
methods  of  operation.  Therefore,  the 
proposed  TS  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety. 

Response:  No. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  The  new 
SLMCPR  was  calculated  using  NRC-approved 
methods  and  procedures,  which  are  in 
accordance  with  the  current  fuel  design  and 
licensing  criteria.  The  SLMCPR  remains  high 
enough  to  ensure  that  greater  than  99.9 
percent  of  all  fuel  rods  in  the  core  are 
expected  to  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
fiiel  cladding  integrity.  Therefore,  the 
proposed  TS  change  does  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  11  A, 
Knoxville,  Tennessee  37902. 

NBC  Section  Chief:  Allen  G.  Howe. 

Tennessee  VaUey  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant  (SQN), 
Unit  2,  Hamilton  County,  Tennessee 

Date  of  amendment  request: 
November  15,  2002. 

Description  of  amendment  request: 
The  proposed  one-time  condition  would 
establish  special  provisions  and 
requirements  for  safe  operation  of  Unit 
2  while  heavy  load  lifts  are  performed 
on  Unit  1.  The  provisions  for  heavy  load 
lifts  are  described  in  Topical  Report 
24370-TR-C-002  that  was  previously 
submitted  on  April  15,  2002,  for  NRC 
review  and  approval.  The  topical  report 
contains  prerequisite  actions  for  heavy 
load  movement,  active  monitoring 
during  heavy  load  movement,  and 
compensatory  measures  in  response  to 
the  unlikely  event  of  a  heavy  load  drop. 
This  submittal  withdraws  an 
amendment  request  dated  July  10,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

No  changes  in  event  classification  as 
discussed  in  SQN  Updated  Final  Safety 
Analysis  Chapter  15  will  occur  due  to  the 
proposed  license  amendment.  The  one-time 
provision  ensures  that  the  SQN  ERCW 
(essential  raw  cooling  water!  system  remains 
functional  for  continued  safe  operation  of 
Unit  2  during  heavy  load  lifts  performed  on 
Unit  1  during  SCR  (steam  generator 
replacement)  replacement  (sic)  activities. 

Accordingly,  the  proposed  modification  to 
SQN  Unit  2  operating  license  and  the 
implementation  of  compensatory  measures 
for  a  postulated  load  drop  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  of  a  new  or  different 
accident  scenario  occurring  as  a  result  of 
activities  conducted  during  the  SQN  Unit  1 
SCR  project  are  (sic)  not  created.  Three 
postulated  scenarios  related  to  heavy  load 
handling  during  the  SCR  project  were 
examined  for  their  potential  to  represent  a 
new  or  different  kind  of  accident  from  those 
previously  evaluated:  (1)  A  breach  of  the  old 
steam  generator  (OSC).  resulting  in  the 
release  of  contained  radioactive  material,  (2) 
flooding  in  the  Auxiliary  Building  caused  by 
the  failure  of  piping  in  the  ERCW  tunnel,  and 
(3)  loss  of  ERCW  to  support  safe  shutdown 
of  the  operating  unit. 

Failure  of  an  OSG  that  results  in  a  breach 
of  the  primary  side  of  the  steam  generator 
(SC)  could  potentially  result  in  a  release  of 
a  contained  source  outside  containment.  The 
consequences  of  this  event,  both  offsite  and 
in  the  control  room,  were  examined  and 
found  to  be  within  the  consequences  of  the 
failure  of  other  contained  sources  outside 
containment  at  the  SQN  site  (i.e.,  within  the 
SQN  design  basis). 

With  regard  to  flooding  of  the  Auxiliary 
Building  from  a  heavy  load  drop,  the 
protective  measure  iaken  prior  to  the  lifting 
of  heavy  loads  include  installation  of  a  wall 
in  the  ^CW  tunnel  near  the  AuxiUary 
Building  interface.  The  wall  provides 
protection  against  a  postulated  flood  of  the 
ERCW  tunnel  and  protects  against  flooding  of 
the  Auxiliary  Building  beyond  those  events 
previously  evaluated. 

With  regard  to  the  potential  for  a  heavy 
load  drop  causing  the  loss  of  ERCW  cooling 
water  to  the  operating  unit  (i.e..  Unit  2),  TVA 
is  implementing  provisions  to  preclude  a 
load  drop.  A  heavy  load  drop  is  considered 
an  unlikely  accident  for  the  following 
reasons: 

The  lifting  equipment  was  specifically 
designed  and  chosen  for  the  subject  heavy 
lifts. 
— Crane  operators  will  be  specially  trained  in 

the  operation  of  the  lift  equipment  and  in 

the  SQN  site  conditions. 


— Qualifying  analyses  and  administrative 

controls  will  be  used  to  protect  the  lifts 

from  the  effects  of  external  events. 

The  areas  over  which  a  load  drop  could 

cause  loss  of  ERCW  are  a  small  part  of  the 

total  travel  path  of  the  loads. 

In  addition,  protection  against  the  potential 
for  a  loss  of  ERCW  is  established  prior  to  any 
heavy  load  lifts.  Compensatory  measures 
ensure  the  ERCW  system  is  isolated  should 
a  pipe  break  occur,  and  that  ERCW  flow  is 
redirected  to  equipment  essential  for  safe 
shutdown  capability  of  Unit  2. 

Accordingly,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  the  Unit  2 
operating  license  supports  safe  operation  and 
safe  shutdown  capabilities  of  Unit  2  during 
replacement  of  the  Unit  1  SGs.  These 
measures  do  not  result  in  changes  in  the 
design  basis  for  plant  structures,  systems, 
and  components  (SSCs).  Consequently,  the 
proposed  change  will  not  affect  any  margins 
of  safety  for  plant  SSCs. 

Accordingly,  a  significant  reduction  in  the 
margin  of  safety  is  not  created  by  the 
proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  llA 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Notice  of  Imumce  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 


amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  wiH  be  accessible  fi-om  the 
Agencywide  Docimients  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209. 
(301)  415-4737  or  by  email  to 
pdr@nrc.gov. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brans%irick 
County,  North  Carolina 

Date  of  amendment  request: 
November  26,  2001,  as  supplemented 
January  31,  February  5,  February  11, 
and  October  8,  2002. 

Description  of  amendment  request: 
Tlie  amendment  revises  the  Improved 
Technical  Specification  5.5.12  to  allow 
a  one-time  interval  increase  for  the  Type 
A  Integrated  Leakage  Rate  Test  for  no 
more  than  2  years,  2  months. 

Date  of  issuance:  November  21,  2002. 

Effective  date:  November  21,  2002. 

Amendment  No.:  250. 

Facility  Operating  license  No.  DPR- 
62:  The  amendment  changes  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  8.  2002  (67  FR  926). 
The  January  31  and  February  5,  2002, 
supplements  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  Federal  Register 
notice.  The  February  11  and  October  8, 
2002,  supplements  revised  the  original 
requests  but  the  initial  no  significant 
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hazards  determination  bounded  the 
revised  request. 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  21, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nudear  Connecticnt,  Inc., 
Docket  No.  50-423,  Millstone  Power 
SUtion,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
July  19,  2002,  as  supplemented 
September  6,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  Surveillance 
Requirement  (SR)  4.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  siuveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"*  *  *  up  to  24  hours"  to  "  *  *  *  up 
to  24  hours  or  up  to  the  limit  of  the 
specified  surveillance  interval, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
4.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed."  The 
amendment  also  made  administrative 
changes  to  SRs  4.0.1  and  4.0.3  to  be 
consistent  with  NUREG-1431,  Revision 
2.  "Standard  Technical  Specifications — 
Westinghouse  Plants." 
Date  of  issuance:  November  15,  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 
Amendment  No.:  213. 
Facility  Operating  License  No.  DPR- 
65:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  September  4,  2002  (67  FR 
56604). 

The  September  6.  2002,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  15, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  application  for  amendment: 
July  16,  2002,  as  supplemented  by  letter 
dated  September  4.  2002. 


Brief  description  of  amendment:  The 
amendment  changes  the  technical 
specifications  (TS)  to  revise  the 
specified  minimum  emergency  diesel 
generator  (DG)  steady  state  output 
voltage  from  3740  volts  to  3910  volts. 

Date  of  issuance:  November  14,  2002. 

Effective  date:  November  14,  2002.  to 
be  implemented  within  30  days  frt>m 
the  date  of  issuance. 

Amendment  No.:  181. 

Facility  Operating  License  No.  NPF- 
21 :  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  AugasX  20,  2002  [67  FR 
53985). 

The  September  4,  2002,  su'-plemental 
letter  provided  additional  iniormation 
that  clarified  the  application,  did  not 
expand  the  scope  of  the  application  as 
originally  noticed,  and  did  not  change 
the  NRC  staff's  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  14. 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Gmerating  Unit  No.  3, 
Westchester  County,  New  Yoric 

Date  of  application  for  amendment: 
May  30,  2002.  as  supplemented  on 
September  13  and  November  6  and  20, 
2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  Facility 
Operating  License  and  the  Technical 
Specifications  to  increase  the  licensed 
core  thermal  power  level  to  3067.4 
megawatts  (MWt),  which  is  a  1.4% 
increase  above  the  currently  authorized 
power  level  of  3025  MWt.  "The  power 
uprate  is  based  on  the  improvement  in 
the  core  power  uncertainty  allowance 
originally  required  for  the  emergency 
core  cooling  system  (ECCS)  evaluations 
performed  in  accordance  with 
Appendix  K,  "ECCS  Evaluation 
Models,"  to  part  50  of  Titie  10  of  the 
CFR.  Specifically,  the  reduced 
uncertainty  is  obtained  by  using  a  more 
accurate  measurement  of  feedwater 
flow. 

Date  of  issuance:  November  26,  2002. 

Effective  date:  November  26,  2002. 

Amendment  No.:  213. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register:  July  9,  2002  (67  FR  45565). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  November  26. 
2002. 

The  September  13,  November  6.  and 
November  20,  2002,  letters  provided 
clarifying  information  that  did  not 
enlarge  the  scope  of  the  amendment 
request  or  chaise  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

No  significant  hazards  consideration 
comments  received:  No. 

Exrion  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC,  Docket  Nos.  50-277 
and  50-278,  Peach  Bottom  Atomic 
Power  SUtion,  Units  2  and  3.  York 
County,  Pennsylvania 

Date  of  application  for  amendment: 
May  24,  2002,  as  supplemented  by 
letters  dated  Jtme  27.  September  11. 
September  24,  and  October  16,  2002. 

Brief  description  of  amendments:  The 
amendments  increase  the  licensed 
power  level  by  approximately  1.62% 
from  3458  megawatts  thermal  (MWt)  to 
3514  MWt.  These  changes  are  based  on 
increased  feedwater  flow  measurement 
acciiracy  achieved  by  utilizing  high 
acciu^cy  ultrasonic  flow  measurement 
instrumentation. 

Date  of  issuance:  November  22,  2002. 

Effective  date:  For  Peach  Bottom 
Atomic  Power  Station,  Unit  2,  as  of  the 
date  of  issuance  and  shall  be 
implemented  within  60  days  of 
issuance.  For  Peach  Bottom  Atomic 
Power  Station,  Unit  3,  as  of  its  date  of 
issuance,  and  shall  be  implemented 
upon  startup  following  the  Unit  3  14th 
Refueling  Outage,  currentiy  scheduled 
for  fall  2003. 

Amendment  No:  247  and  250. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendment  revises 
the  Technical  Specifications  and 
License. 

Date  of  initial  notice  in  Federal 
Register:  July  9,  2002  (67  FR  45568). 

The  Jime  27,  September  11, 
September  24,  and  October  16,  2002, 
supplemental  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  or  the  original  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  22. 

2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
June  12.  2000,  as  supplemented  by 
letters  dated  November  7,  2000,  June  19 
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and  August  17,  2001,  January  15,  June 
5,  and  September  20,  2002. . 

Brief  description  of  amendments:  The 
amendments  replace  the  current 
accident  source  term  used  in  design- 
basis  radiological  analyses  for  control 
room  habitability  with  an  alternative 
source  term  (AST)  pursuant  to  Title  10 
of  the  CFR  part  50.67,  "Accident  Source 
Term."  The  licensee  for  D.C.  Cook, 
Units  1  and  2,  Indiana  Michigan  Power 
Company  has  requested  a  selective 
implementation  of  the  AST  limited  to 
control  room  habitability  assessments. 
The  licensee  has  elected  to  use  the  AST 
and  its  associated  acceptance  criteria  in 
preparing  a  revised  control  room  dose 
analysis  to  show  compliance  with  10 
CFR  Part  50,  Appendix  A  Criterion  19 
"Control  Room." 

In  addition,  the  proposed 
amendments  revise  the  technical 
specifications  (TSs)  to  change  the 
standard  by  which  charcoal  used  in 
engineered  safeguard  features  systems  is 
tested.  The  proposed  changes  to  the  TSs 
are  made  in  accordance  with  Generic 
Letter  99-02,  "Laboratory  Testing  of 
Nuclear-grade  Activated  Charcoal."  The 
amendments  also  revise  the  format  of 
the  TS  pages  to  adopt  the  format  of 
Technical  Specification  Task  Force 
(TSTF)  Document  TSTF-287 
"Ventilation  System  Envelope  Outage 
Time." 

Date  of  issuance:  November  14,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  271  and  252. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federtd 
RegiMter:  August  23.  2000  (65  FR  51356). 

The  supplemental  letters  provided  by 
the  licensee  contained  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  and  did  not  expand  the 
scope  of  the  original  Federal  Register 
notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  14, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
DodaO.  Nos.  50-315  and  50-316.  Donald 
C  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County.  Michigan 

Date  of  application  for  amendments: 
January  14.  2002. 

Brief  description  of  amendments:  The 
amendments  would  revise  Unit  2 
technical  specification  (TS)  3.4.2. 
"Safety  Valves— Shutdown,"  and  TS 


3.4.3,  "Safety  Valves— Operating,"  to 
increase  the  allowable  as-foimd  setpoint 
tolerance  for  the  Unit  2  pressurizer  code 
safety  valves  bom  plus  or  minus  (±)  1 
percent  (%)  to  ±3%.  In  addition,  the 
amendment  would  add  an  allowable 
±1%  as-left  setpoint  tolerance  for  the 
pressurizer  code  safety  valves  to  Unit  1 
and  Unit  2  TS  3.4.2  and  TS  3.4.3. 

Date  of  issuance:  November  26.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  272  and  253. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reguter:  April  2,  2002  (67  FR  15624). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  26, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  July  22, 
2002. 

Brief  description  of  amendment:  The 
amendment  removes  from  Technical 
Specification  (TS)  2. 10.4(4 )a  cmd  b, 
"Azimuthal  Power  Tilt  (T),"  the 
reference  to  a  specific  computer 
program  for  monitoring  core  radial 
peaking  factors  when  a  core  power  tilt 
is  present.  Instead,  the  functional 
requirement  is  specified.  This  change 
clarifies  the  requirements  for  core  tilt 
monitoring  associated  with  a  computer 
system  upgrade  and  changes  in 
computer  programs.  Also,  a  clarification 
is  made  in  the  Bases  section  for  TS 
2.10.4  regarding  the  application  of  TS 
2.10.4(l)(b)  when  the  plant  computer 
incore  detector  alarms  for  monitoring 
core  linear  heat  rate  become  inoperable. 

Date  of  issuance:  October  29,  2002. 

Effective  date:  October  29,  2002,  and 
shall  be  implemented  within  120  days 
from  the  date  of  issuance. 

Amendment  No.:  211. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  3,  2002  (67  FR 
56326). 

The  Commission's  related  evaluation 
of  the  amendment  is  contaioed  in  a 
Safety  Evaluation  dated  October  29, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant.  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin 

Date  of  application  for  amendments: 
January  11,  2002. 

Brief  description  of  amendments:  The. 
amendments  revise  Technical 
Specification  3.6.4,  "Containment 
Pressure,"  to  reduce  the  maximum 
allowable  pressure  from  3  pounds  per . 
square  inch  gauge  (psig)  to  2  psig. 

Date  of  issuance:  November  26,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  206  and  211. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  19,  2002  (67  FR  12605). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  26, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133,  Humboldt  Bay 
Po%rer  Plant,  Unit  3,  Humboldt  County, 
California 

Date  of  application  for  amendment: 
December  28,  2000,  as  supplemented  by 
letters  dated  March  29,  2001;  October 
31,  2001:  December  21,  2001;  and 
October  18,  2002. 

Brief  description  of  amendment:  The  . 
amendment  replaces  the  ciirrent 
technical  specifications  with  a  set  of 
permanently  defueled  technical 
specifications  (PDTS)  to  reflect  the 
permanently  defueled  condition  of  the 
plant. 

Date  of  issuance:  November  18,  2002. 

Effective  date:  November  18,  2002, 
and  shall  be  implemented  within  60 
days  of  issuance,  including  the 
incorporation  of  the  revised  Quality    , 
Assurance  Program  description  that 
contains  the  relocated  administrative 
control  requirements  as  described  in  the 
licensee's  March  29,  October  31,  and 
December  21,  2001  letters. 

Amendment  No.:  34. 

Facility  Operating  License  No.  DPR-7: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26,  2001  (66  FR 
66471). 

The  December  21,  2001,  and  October 
18i  2002,  supplemental  letters  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed. 
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and  did  not  change  the  staff  original  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  18, 

2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-260  and  50-296,  Browns  Ferry 
Nuclear  Plant,  Units  2  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendments: 
August  20,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  TS  Table  3.3.6.1—1, 
"Primary  Containment  Isolation 
Instrumentation,"  Ftmctional  Unit  5.a, 
Reactor  Water  Cleanup  System 
Isolation,  Main  Steam  Valve  Vault  Area 
Temperature — High,  to  extend  the 
&«quency  of  the  channel  calibration 
surveillance  requirement  from  122  days 
to  24  months,  and  revised  applicable 
Bases. 

Date  of  issuance:  November  26,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days  frtim  the  completion  of  Browns 
Ferry  Units  2  and  3  refueling  outages 
currently  scheduled  for  early  2003,  and 
the  spring  of  2004,  respectively. 

Amendment  Nos.:  277  and  236. 

Facility  Operating  License  Nos.  DPR- 
52  and  DPR-68:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Cictober  15,  2002  (67  FR  63698) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  26, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit 
1,  Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
January  14,  2002. 

Brief  description  of  amendment:  The 
amendment  reduced  the  steady-state 
specific  activity  of  the  primary  coolant, 
liie  amendment  also  changes  the 
allowable  value  for  the  main  control 
room  air  intake  radiation  monitor  made 
necessary  by  reducing  the  specific 
activity. 

Date  of  issuance:  November  18,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  of  issuance. 

Amendment  No.:  41. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register:  AprU  2,  2002  (67  FR  15629). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Ck>minission. 
Ledyard  B.  Marsh, 

Deputy  Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-30921  Filed  12-9-02;  8:45  am] 
BtLUNQ  COOe  79W-01-P 


Mark  A.  Robbins,  General  Cotmsel. 
(FR  Doc.  02-31085  Filed  12-9-02;  8:45  am] 


BHJJNO  CODE  632S-«5-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SES  Performance  Review  Board 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  OPM 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Floyd,  Office  of  Human 
Resources  and  EEO,  Office  of  Personnel 
Management.  1900  E  Street,  NW., 
Washington,  DC  20415,  (202)  60fr-2309i 
SUPPlfMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  reviews  and  evaluates 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  and  considers 
recommendations  to  the  appointing 
authority  regarding  the  performance  of 
the  senior  executive. 
Office  of  Persomiel  Management. 
Kay  Coles  lames. 
Director. 

The  following  have  been  designated 
as  regular  members  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management: 

Paul  T.  Conway.  Chief  of  Staff— Chair. 
Kathy  L.  Dillaman.  Acting  Director, 

Investigations  Service. 
William  E.  Flynn,  Senior  Policy  Advisor 

to  the  Director. 
John  C.  Gartland,  Director,  Office  of 

Congressional  Relations. 
Doris  L.  Hausser,  Acting  Director, 

Workforce  Compensation  and 

Performance  Service. 
Teresa  M.  Jenkins,  Director,  Office  of 

Workforce  Relations. 
Gail  Lovelace,  Chief  People  Officer, 

General  Services  Administratioh. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46942;  File  Na  SR-NASD- 
99-60] 

Self-Regulatory  Organizatkms;  Notice 
of  Rling  of  Amendment  Nos.  3  and  4 
to  a  Propoeed  Rule  Change  tiy  the 
National  Aaaoclatlon  of  SecurWea 
Dealers,  Inc.  Regarding  Restrictions  on 
the  Purchase  and  Sale  of  Initial  Public 
Offerings  of  Equity  Securities 

December  4,  2002. 

On  October  15, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC"),  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  that  would  govern 
trading  in  "hot  equity"  offerings.  The 
proposed  rule,  NASD  Rule  2790,  would 
revise  and  replace  NASD  IM-2110-1. 
known  as  the  Free-Riding  and 
Withholding  Interpretation.  On 
December  21. 1999,  the  NASD 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  proposed 
rule  change  and  Amendment  No.  1  were 
published  for  comment  in  the  Federal 
Register  on  January  18,  2000.^  On 
October  11,  2000,  the  NASD  submitted 
Amendment  No.  2  to  the  proposal  * 
which,  among  other  things,  changed  the 
subject  of  the  proposed  rule  from  "hot 
issues"  to  "new  issues."  Amendment 
No.  2  was  published  for  comment  in  the 
Federal  Register  on  December  6.  2000.« 
The  NASD  submitted  Amendment  No.  3 
to  the  proposal  on  March  20,  2001,^  and 
Amendment  No.  4  to  the  proposal  on 


>  15  U.S.C.  788(b)(1). 

2i7CFR240.19b-4. 

5  See  Letter  from  Gary  L.  Goldsholle.  IQASD.  to 
Katherine  A.  England,  Division  of  Market 
Regulation.  SEC.  dated  December  20, 1999 
( "Amendnjent  No.  1").  In  Amendment  No.  1.  the 
NASD  made  certain  technical  amendments  to  the 
proposed  rule  change. 

*  Securities  Exchange  Act  Release  No.  42325 
(January  10,  2000),  65  FR  2656  ("Original  Notice"). 

5  See  Letter  from  Alden  S.  Adkins,  NASD,  to 
Katherine  A.  England.  Division  of  Market 
Regulation.  SEC.  dated  October  10.  2000 
("Amendment  No.  2"). 

6  Securities  Exchange  Act  Release  No.  43627 
(November  28,  2000),  65  FR  76316  ("Amendment 
No.  2  Notice"). 

'  See  Letter  from  Patrice  M.  Gliniecki.  NASD,  to 
Katherine  A.  England.  Division  of  Market 
Regulation.  SEC.  dated  March  20,  2001 
("Amendment  No.  3"). 
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June  27,  2002.B  The  Commission  is 
publishing  this  notice  of  Amendment 
Nos.  3  and  4  to  solicit  comments  on 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  proposed  to  establish 
new  NASD  Rule  2790,  Restrictions  on 
the  Purchase  and  Sale  of  Initial  Equity 
Public  Offerings,  which  would  replace 
NASD  IM-211Q-1,  the  Free-Riding  and 
Withholding  Interpretation. 
Consolidated  changes  made  to  the 
proposed  rule  text  as  a  result  of 
Amendment  Nos.  3  and  4  are  shown 
below.  The  base  text  is  that  proposed  in 
Amendment  No.  2.  Text  added  by 
Amendment  Nos.  3  and  4  is  underlined; 
deleted  text  is  in  brackets. 


Rule  2790.  Restrictions  on  the  Purchase 
and  Sale  of  Initial  Equity  Public 
OfiEierings 

(a)  General  Prohibitions 

(1)  A  member  or  a  person  associated 
with  a  member  may  not  sell,  or  cause  to 
be  sold,  a  new  issue  to  any  accoimt  in 
which  a  restricted  person  has  a 
beneficial  interest,  except  as  otherwise 
permitted  herein. 

(2)  A  member  or  a  person  associated 
with  a  member  may  not  purchase  a  new 
issue  in  any  account  in  which  such 
member  or  person  associated  with  a 
member  has  a  beneficial  interest,  except 
as  otherwise  permitted  herein. 

(3)  A  member  may  not  continue  to 
hold  new  issues  acquired  by  the 
member  as  an  underwriter,  selling  group 
member,  or  otherwise,  except  as 
otherwise  permitted  herein. 

(4)  Nothing  in  this  paragraph  (a)  shall 
prohMt: 

(A)  scdes  or  purchases  from  one 
member  of  the  selling  gmup  to  another 
member  of  the  selling  group  that  are 
incidental  to  the  distribution  of  a  new 
issue  to  a  non-restricted  person  at  the 
public  offering  price;  or 

(B)  sales  or  purchases  by  a  broker/ 
dealer  of  a  new  issue  at  the  public 
offering  price  as  part  of  an 
accommodation  to  a  non-restricted 
person  customer  of  the  broker/dealer. 

(b)  Preconditions  for  Sale 

Before  selling  a  new  issue  to  any 
account,  a  member  must  in  good  feith 
have  obtained  within  the  twelve  months 
prior  to  such  sale,  a  representation  from: 


•  Sm  Letter  from  Gary  L  Goldshalle.  NASD,  to 
Katherine  A.  EngUnd,  Division  of  Market 
RaguUtioa.  SEC.  dated  June  27,  2002  ("Amendment 
No.  4"). 


(1)  Beneficial  Owners 

The  account  holder(s),  or  a  person 
authorized  to  represent  the  beneficial 
owners  of  the  account,  that  the  account 
is  eligible  to  purchase  new  issues  in 
compliance  with  this  rule;  or 

(2)  Conduits 

A  bank,  foreign  bank,  broker/dealer, 
or  investment  adviser,  or  other  conduit 
that  all  purchases  of  new  issues  are  in 
compliance  with  this  rule. 

A  member  may  not  rely  upon  any 
representation  that  it  believes,  or  has 
reason  to  believe,  is  inaccurate.  A 
member  shall  maintain  a  copy  of  all 
records  and  information  relating  to 
whether  an  account  is  eligible  to 
purchase  new  issues  in  its  files  for  at 
least  three  years  following  the  member's 
last  sale  of  a  new  issue  to  that  account. 

(c)  General  Exemptions 

The  general  prohibitions  in  paragraph 
(a)  of  this  rule  shall  not  apply  to  sales 
to  and  purchases  by  the  following 
accounts  or  persons,  whether  directly  or 
through  accounts  in  which  such  persons 
have  a  beneficial  interest: 

(1)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940; 

(2)  A  common  trust  fund  or  similar 
fund  as  described  in  Section 
3{a)(12)(A){iii)  of  the  Act.  provided  that: 

(A)  llie  fund  has  investments  from 
1,000  or  more  [trust]  accoimts;  and 

(B)  The  fluid  does  not  limit  beneficial 
interests  in  the  fund  principally  to  trust 
accounts  of  restricted  persons; 

(3)  An  insurance  company  general, 
separate  or  investment  account, 
provided  that: 

(A)  The  account  has  investments  bom 
1.000  or  more  policyholders;  and 

(B)  The  insurance  company  does  not 
limit  beneficial  interests  in  the  account 
principally  to  restricted  persons; 

(4)  An  account  or  joint  back  office 
broker/dealer  ("fBO")  if  the  beneficial 
interests  of  restricted  persons  do  not 
exceed  in  the  aggregate  10%  of  such 
account  or  JBO  [that  is  beneficially 
owned  in  part  by  restricted  persons, 
provided  that  such  restricted  persons  in 
the  aggregate  own  less  than  5%  of  such 
account,  and  that: 

(A)  each  such  restricted  person  does 
not  manage  or  otherwise  direct 
investments  in  the  account;  and 

(B)  on  a  pro  rata  basis,  each  such 
restricted  person  who  is  a  natural 
person  receives  less  than  100  shares  of 
any  new  issue}; 

(5)  A  publicly  traded  entity  (other 
than  a  broker/ dealer  [)  that  ]or  an 
affiliate  of  a  broker/dealer  where  such 
broker/dealer  is  authorized  to  engage  in 


the  public  offering  of  new  issues  either 
as  a  selling  group  member  or 
underwriter)  that: 

(A)  Is  listed  on  a  national  seciirities 
exchange;  [or] 

(B)  Is  traded  on  the  Nasdaq  National 
Market;  or 

(C)  Is  a  foreign  issuer  whose  securities 
meet  the  quantitative  designation 
criteria  for  listing  on  a  national 
securities  exchange  or  trading  on  the 
Nasdaq  National  Market;  [,  provided 
that  the  gains  or  losses  fitim  new  issues 
are  passed  on  directly  or  indirectly  to 
public  shareholders;] 

(6)  An  investment  company  organized 
under  the  laws  of  a  foreign  jurisdiction, 
provided  that: 

(A)  The  investment  company  is  listed 
on  a  foreign  exchange  or  authorized  for 
sale  to  the  public  by  a  foreign  regulatory 
authority;  and 

(B)  No  person  owning  more  than  5% 
of  the  shares  of  the  investment  company 
is  a  restricted  person; 

(7)  An  Employee  Retirement  Income 
Seciuity  Act  benefits  plan  that  is 
qualified  under  Section  401(a)  of  the 
Internal  Revenue  Code,  provided  that 
such  plan  is  not  sponsored  solely  by  a 
broker/dealer; 

(8)  A  state  or  municipal  government 
benefits  plan  that  is  subject  to  state  and/ 
or  municipal  regulation;  [or] 

(9)  A  tax  exempt  charitable 
organization  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code[.]^or 

(10)  A  church  plan  under  Section 
414(e)  of  the  Internal  Revenue  Code. 

(d)  Issuer-Directed  Securities 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  securities  that: 

(1)  Are  specifically  directed  by  the 
issuer  to  persons  that  are  restricted 
under  the  rule;  provided,  however,  that 
[this  exemption  shall  not  apply.to] 
securities  directed  by  [the  issuer  to  ]an 
issuer  may  not  be  sold  to  or  purchased 
by  an  account  in  which  any  restricted 
person  specified  in  subparagraphs 
[(i)(10)(B)  or  {i){\0){C]](i)(ll)(B)  or 
(i)(l  1)(C)  of  this  nde  has  a  beneficial 
interest,  unless  such  person,  or  a 
member  of  his  or  her  immediate  femily, 
is  an  employee  or  director  of  the  issuer, 
the  issuer's  parent,  or  a  subsidiary  of  the 
issuer  or  the  issuer's  parent.  Also,  for 
purposes  of  this  [subjparagraph  (dKl) 
only,  a  parent/subsicUary  relationship  is 
established  if  the  parent  has  the  right  to 
vote  50%  or  more  of  a  class  of  voting 
seciuity  of  the  subsidiary,  or  has  the 
power  to  sell  or  direct  50%  or  more  of 
a  class  of  voting  [seciuities]  security  of 
the  subsidiary; 
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(2)  Are  part  of  a  program  sponsored 
by  the  issuer  or  an  affiliate  of  the  issuer 
that  meets  the  following  criteria: 

(a)  The  opportunity  to  purchase  a  new 
issue  under  the  program  is  offered  to  at 
least  10,000  participants; 

(b)  Every  participant  is  offered  an 
opportunity  to  puirchase  an  equivalent 
number  of  shares,  or  will  receive  a 
specified  number  of  shares  uinder  a 
predetermined  formula  applied 
uniformly  across  all  participants; 

(c)  If  not  all  participants  receive 
shares  imder  the  program,  the  selection 
of  the  participants  eligible  to  purchase 
shares  is  based  upon  a  random  or  other 
non-discretionary  allocation  method; 
and 

(d)  The  class  of  participants  does  not 
contain  a  disproportionate  number  of 
restricted  persons  as  compared  to  the 
investing  public  generally;  [and 

(e)  Sales  are  not  made  to  participants 
who  are  managing  underwriter(s),  the 
broker/ dealer  administering  the  program 
("Administering  Broker/Dealer"),  the 
officers  or  directors  of  the  managing 
underwriter(s)  or  Administering  Broker/ 
Dealer,  or  any  employee  of  the 
managing  underwriter(s)  or 
Administering  Broker/Dealer  with 
access  to  non-publicly  available 
information  about  the  new  issue;]  or 

(3)  Are  directed  to  eligible  piuchasers 
who  are  otherwise  restricted  under  the 
rule  as  part  of  a  conversion  offering  in 
accordance  with  the  standards  of  the 
governmental  agency  or  instrumentality 
having  authority  to  regxdate  such 
conversion  offering. 

(e)  Anti-Dilution  Provisions 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  an  accoimt  in  which  a 
restricted  person  has  a  beneficial 
interest  that  meets  the  following 
conditions: 

(1)  The  [restricted  person]  account 
has  held  an  equity  ownership  interest  in 
the  issuer,  or  a  company  that  has  been 
acquired  by  the  issuer  in  the  past  year, 
for  a  period 'bf  one  year  prior  to  the 
effective  date  of  the  offering; 

(2)  The  sale  of  the  new  issue  to  the 
account  shall  not  increase  the  [restricted 
person's]  account's  percentage  equity 
ownership  in  the  issuer  above  the 
ownership  level  as  of  three  months  prior 
to  the  filing  of  the  registration  statement 
in  connection  with  the  offering; 

(3)  The  sale  of  the  new  issue  to  the 
accoimt  shall  not  include  any  special 
terms;  and 

(4)  The  new  issue  purchased  pursuant 
to  this  [sub]paragraph  (e)  shall  not  be 
sold,  transferred,  assigned,  pledged  or 
hypothecated  for  a  period  of  three 


months  following  the  effecrtive  date  of 
the  offering. 

(f)  Stand-by  Purchasers 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  the  purchase  and  sale  of 
securities  pursuant  to  a  stand-by 
agreement  that  meets  the  following 
conditions: 

(1)  The  stand-by  agreement  is 
disclosed  in  the  prospectus; 

(2)  The  stand-by  agreement  is  the 
subject  of  a  form^  written  agreement; 

(3)  The  managing  imderwriter(s) 
represents  in  writing  that  it  was  unable 
to  find  any  other  purchasers  for  the 
securities;  and 

(4)  The  securities  sold  pursuant  to  the 
stand-by  agreement  shall  not  be  sold, 
transferred,  assigned,  pledged  or 
hypothecated  for  a  period  of  three 
months  following  the  effective  date  of 
the  offering. 

(g)  Under-Subscribed  Offerings 

Nothing  in  this  rule  shall  prohibit  an 
underwriter,  pursuant  to  an 
underwriting  agreement,  from  placing  a 
portion  of  a  public  offering  in  its 
investment  account  when  it  is  unable  to 
sell  that  portion  to  the  public. 

(h)  Exemptive  Relief 

Piu-suant  to  the  Rule  9600  series,  the 
staff,  for  good  cause  shown  after  taking 
into  consideration  all  relevant  factors, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction  (or  any  class  or  classes  of 
persons,  securities  or  transactions)  bom 
this  rule  to  the  extent  that  such 
exemption  is  consistent  with  the 
purposes  of  the  rule,  the  protection  of 
investors,  and  the  public  interest. 

(i)  Definitions 

(1)  "Beneficial  interest"  means  any 
economic  interest,  such  as  the  right  to 
share  in  gains  or  losses.  The  receipt  of 

a  management  or  performance  based  fee 
for  operating  a  collective  investment 
account,  or  other  fees  for  acting  in  a 
fiduciary  capacity,  shall  not  be 
considered  a  beneficial  interest  in  the 
account. 

(2)  "Collective  investment  account" 
means  any  hedge  fund,  investment 
partnership,  investment  corporation,  or 
any  other  collective  investment  vehicle 
that  is  engaged  primarily  in  the 
purchase  and/or  sale  of  securities.  A 
"collective  investment  account"  does 
not  include  a  "family  investment 
vehicle"  or  an  "investment  club. "[.] 

(3)  "Conversion  offering"  means  any 
offering  of  securities  made  as  part  of  a 
plan  by  which  a  savings  and  loan 
association,  insurance  company,  or 


other  organization  converts  from  a 
mutual  to  a  stock  form  of  ownership. 

(4)  'Family  [partnership"  means  a 
partnership  comprised  solely  of] 
investment  vehicle"  means  a  legal  entity 
that  is  beneficially  owned  solely  by 
immediate  family  members. 

(5)  "Immediate  family  member" 
means  a  person's  parents,  mother-in-law 
or  father-in-law,  spouse,  brother  or 
sister,  brother-in-law  or  sister-in-law. 
son-in-law  or  daughter-in-law,  and 
children,  and  any  other  individual  to 
whom  the  person  provides  material 
support. 

(6)  "Investment  club"  means  a  group 
of  friends,  neighbors,  business 
associates,  or  others  that  pool  their 
money  to  invest  in  stock  or  other 
securities  and  are  collectively 
responsible  for  making  investment 
Qocisioiis 

(7)  "joint  Back  Office  Broker/Dealer" 
means  any  domestic  or  foreign  private 
investment  fund  that  has  elected  to 
register  as  a  broker/dealer  solely  to  take 
advantage  of  the  margin  treatment 
afforded  under  Section  220.7  of 
Regulation  T  of  the  Federal  Reserve.  The 
activities  of  a  joint  back  office  broker/ 
dealer  must  not  require  that  it  register 
as  a  broker/dealer  under  Section  15(a) 
of  the  Act. 

(8)  "Limited  business  broker/dealer" 
means  any  broker/dealer  whose 
authorization  to  engage  in  the  securities 
business  is  limited  solely  to  the 
purchase  and  sale  of  investment 
company/variable  contracts  securities 
and  direct  participation  program 
securities. 

[(8)](9)  "Material  support"  means 
directly  or  indirectly  providing  more 
than  25%  of  a  person's  income  in  the 
[current  or]  prior  calendar  year. 
Members  of  the  immediate  family  living 
in  the  same  household  are  deemed  to  be 
providing  each  other  with  material 
support. 

[(9)\(10)  "New  issue"  means  any 
initial  public  offering  of  an  equity 
security  as  defined  in  Section  3(a)(ll)  of 
the  Act,  made  pursuant  to  a  registration 
statement  or  offering  circular!,  or  other 
securities  distributions  of  any  kind 
whatsoever,  including  securities  that  are 
specifically  directed  by  the  issuer  on  a 
non-underwritten  basis].  New  issue 
shall  not  include: 

(A)  Offerings  made  pursuant  to  an 
exemption  under  Section  4(1),  4(2)  or 
4(6)  of  the  Securities  Act  of  1933,  or 
SEC  Rule  504  if  the  securities  are 
"restricted  securities"  under  SEC  Rule 
144(a)(3).  or  Rule  144A  or  Rule  505  or 
Rule  506  adopted  thereunder; 

(B)  Offerings  of  exempted  securities  as 
defined  in  Section  3(a)(12)  of  the  Act, 
and  rules  promulgated  thereunder; 
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(C)  Offerings  of  securities  of  a 
commodity  pool  operated  by  a 
commodity  pool  operator  as  defined 
under  Section  la(5)  of  the  Commodity 
Exchange  Act; 

(D)  Rights  offerings,  exchange  offers, 
or  offerings  made  pursuant  to  a  merger 
or  acquisition; 

[(PmE)  Ofiisrings  of  investment  grade 
asset-backed  securities; 

1{E)](F)  Ofiisrings  of  convertible 
sectuities; 

l(F)](G)  Ofimings  of  prefierred 
seciuities;  and 

{(G)l^Hj  Offerings  of  [securities  of 
closed-end  companies  as  defined  under 
Section  (5)(a)(2)  of]  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940. 

[(\Q)\lll)  "Restricted  person"  means: 

(A)  Members  or  other  broker/ dealers: 

(B)  Broker/Dealer  Personnel: 

(i)  Any  officer,  director,  general 
partner,  associated  person,  or  employee 
of  a  member  or  any  other  broker/dealer 
(other  than  a  limited  business  broker/ 
dealer);  [,  or  any] 

(ii)  Any  agent  of  a  member  or  any 
other  broker/dealer  (other  than  a  limited 
business  broker/dealer)  that  is  engaged 
in  the  investment  banking  or  seciuities 
business;  or 

[(ii)](ii/)  An  immediate  family  member 
of  a  person  specified  in  subparagraph 
(B)(i)  or  (ii)  if  the  person  specified  in 
subparagraph  (B)(i]  or  (ii): 

(a)  Materially  supports,  or  receives 
material  support  fit>m,  the  immediate 
family  member; 

(b)  Is  employed  by  or  associated  with 
the  member,  or  an  aviate  of  the 
member,  selling  the  new  issue  to  the 
immediate  family  member;  or 

(c)  Has  an  ability  to  control  the 
allocation  of  the  new  issue. 

(C)  Finders  and  Fiduciaries: 

(i)  With  respect  to  the  security  being 
offered,  a  finder  or  any  person  acting  in 
a  fiduciary  capacity  to  the  managing 
underwriter,  including,  but  not  limited 
to,  attorneys,  accountants  and  financial 
consultants:  and 

(ii)  An  immediate  family  member  of  a 
person  specified  in  subparagraph  (C)(i) 
if  the  person  specified  in  subparagraph 
(C)(i)  materially  supports,  or  receives 
material  support  from,  the  immediate 
family  member. 

(D)  Portfolio  Managers: 

(i)  Any  person  who  has  authority  to 
buy  or  sell  securities  for  a  bank,  savings 
and  loan  institution,  insurance 
company,  investment  company, 
investment  advisor,  or  collective 
investment  account!,  other  than  with 
respect  to  a  beneficial  interest  in  the 
bank,  savings  and  loan  institution, 
insurance  company,  investment 
company,  investment  advisor,  or 


collective  investment  account  over 
which  such  person  has  investment 
authority;]. 

(ii)  An  immediate  femily  member  of  a 
person  specified  in  subparagraph  (D)(i) 
that  materially  supports,  or  receives 
material  support  from,  such  person  [is 
materially  supported  by  such  person, 
other  than  with  respect  to  a  beneficial 
interest  in  the  bank,  savings  and  loan 
institution,  insurance  company, 
investment  company,  investment 
advisor,  or  collective  investment 
account  over  which  such  person  has 
investment  authority. 

Provided,  however,  that  the  term 
"restricted  person"  under  this 
subparagraph  (D)  shall  not  include  a 
person  solely  because  he  or  she  is  a 
participant  in  an  investment  club  or  a 
family  partnership]. 

(E)  Persons  Owning  a  Broker/Dealer 

(i)  Any  person  listM,  or  required  to  be 
listed,  in  Schedule  A  of  a  Form  BD 
(other  than  with  respect  to  a  limited 
business  broker/dealer),  except  persons 
[with]  identified  by  an  o%vnership 
[interests]  code  of  less  than  10%; 

(ii)  [any]  Any  person  listed,  or 
required  to  be  listed,  in  Schedule  B  of 
a  Form  BD  (other  than  with  respect  to 
a  limited  business  broker/dealer),  except 
persons  whose  listing  on  Schedule  B 
relates  to  an  ownership  interest  in  a 
person  listed  on  Schedule  A  [with] 
identified  by  an  ownership  [interest] 
code  of  less  than  10%; 

(iii)  [any]  Any  person  listed,  or 
required  to  be  listed,  in  Schedule  C  of 
a  Form  BD  that  meets  the  criteria  of 
subparagraphs  (E)(i)  and  (E)(ii)  above; 

(iv)  [any]  Any  person  that  directly  or 
indirectly  owns  10%  or  more  of  a  public 
reporting  company  listed  [on],  or 
required  to  be  listed,  in  Schedule  A  of 
a  Form  BD  (other  than  a  reporting 
company  that  is  listed  on  a  national 
securities  exchange  or  is  traded  on  the 
Nasdaq  National  Market,  [provided  that 
the  gains  or  losses  from  new  issues  are 
passed  on  directly  or  indirectly  to 
public  shareholders);]  or  other  than  with 
respect  to  a  limited  business  broker/ 
dealer): 

(v)  Any  person  that  directly  or 
indirectly  owns  25%  or  more  of  a  public 
reporting  company  listed  [on],  or 
required  to  be  listed,  in  Schedule  B  of 
a  Form  BD  (other  than  a  reporting 
company  that  is  listed  on  a  national 
securities  exchange  or  is  traded  on  the 
'  Nasdaq  National  Market,  [provided  that 
the  gains  or  losses  from  new  issues  are 
passed  on  directly  or  indirectly  to 
public  shareholders)]  or  other  than  with 
respect  to  a  limited  business  broker/ 
dealer). 

(vi)  An  immediate  family  member  of 
a  person  specified  in  subparagraphs 


(E)(iHv)  unless  the  person  owning  the 
broker/dealer 

(a)  Does  not  materially  support,  or 
receive  material  support  fix>m,  the 
immediate  family  member; 

(b)  Is  not  an  owner  of  the  member,  or 
an  affiliate  of  the  member,  selling  the 
new  issue  to  the  immediate  family 
member;  and 

(c)  Has  no  ability  to  control  the 
allocation  of  the  new  issue. 

n.  Self-Ri^gnUtory  Organization's 
SUtement  of  die  Purpme  ot  and 
SUtutory  Basis  fior.  die  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Between  December  2000  and  March 
2001,  the  Commission  received  14 
comment  letters  on  the  proposed  rule 
change.^  These  comment  letters  offered 
a  niunber  of  suggestions  to  improve  the 
clarity  and  consistency  of  the  proposed 
rule  change.  Some  comment  letters  also 
sought  additional  exemptions  that  are 
not  in  NASD  IM-2110-1.  The  NASD 
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»  See  Letter  from  The  Washington  Group  to 
Jonathan  G.  Katz.  SEC.  dated  December  21,  2000; 
Letter  from  Fried,  Frank,  Harris,  Shriver  k  facobson 
to  lonathan  G.  Katz,  SEC,  dated  December  22,  2000; 
Letter  from  Capital  International,  Inc.  to  Jonathan  G. 
Katz,  SEC.  dated  December  22.  2000:  Letters  from 
Cadwalader,  Wickersham  &  Taft  to  Jonathan  G. 
Katz,  SEC,  dieted  December  22.  2000  and  January  4, 
2001:  Letter  from  Testa,  Hurwitz  &  Thibeault  to 
Jonathan  G.  KaU.  SEC.  dated  December  26,  2000: 
Letter  from  Managed  Funds  Association  to  Jonathan 
G.  Katz,  SEC,  dated  December  26,  2000:  Letter  from 
Mayor.  Day,  Caldwell  &  Keeton.  L.L'.P.  to  Jonathan 
G.  Katz,  SEC,  dated  December  26,  2000;  Letter  &t>m 
Sullivan  &  Cromwell  to  Jonathan  G.  Katz.  SEC, 
dated  December  29.  2000;  Letter  from  Willkie  Fair 
&  Gallagher  to  Jonathan  G.  Katz,  SEC,  dated  January 
8.  2001;  Letter  from  Securities  Industry  Association 
to  Margaret  H.  McFarland,  SEC,  dated  January  10, 
2001;  Letter  bom  Chicago  Board  Options  Exchange 
to  Jonathan  G.  Katz.  SEC.  dated  January  12.  2001: 
Letter  from  Morgan  Stanley  Dean  Witter  to 
Secretary,  SEC,  dated  January  31,  2001;  Letter  from 
The  Washington  Group  to  Laura  S.  Unger,  Acting 
Chair,  SEC,  dated  March  27.  2001.  Recently,  the 
Commission  has  received  two  additional  comment 
letters  that,  among  other  things,  advocate  the 
publication  of  Amendment  No.  4  in  the  Faiteral 
Register.  See  Letter  from  Willlue  Farr  &  Gallagher 
lo  SEC  dated  September  24.  2002;  Letter  from 
Managed  Funds  Association  to  SEC  dated  October 
15,  2002. 


reviewed  the  14  comment  letters  and 
made  various  revisions  to  proposed 
NASD  Rule  2790.  Interested  persons 
may  view  Amendment  Nos.  3  and  4, 
which  explain  these  revisions  and 
respond  to  the  comments  received,  at 
the  following  Web  site:  http:// 
www.nasdr.com/filings/rf99_60.asp. 
Amendment  Nos.  3  and  4  are  also 
available  at  the  principal  offices  of  the 
NASD  and  at  the  Commission's  Public 
Reference  Room. 

2.  Statutory  Basis 

The  NASD  previously  has  stated  that 
the  proposed  rule  change  is  consistent 
with  the  provisions  of  Section  15A(b)(6) 
of  the  Act.  10  The  NASD  believes  that  the 
proposal  would  protect  investors  and 
further  the  public  interest  by  ensuring 
that  NASD  members  make  a  bona  fide 
public  offering  of  securities  at  the  public 
offering  price;  ensuring  that  members  do 
not  withhold  securities  in  a  public 
I  offering  for  their  own  benefit  or  use 
such  securities  to  reward  certain 
persons  who  are  in  a  position  to  direct 
future  business  to  the  member;  and 
ensuring  that  industry  "insiders," 
including  members  and  their  associated 
persons,  do  not  take  advantage  of  their 
"insider"  position  in  the  industry  to 

Eurchase  new  issues  for  their  own 
enefit  at  the  expense  of  public 
customers.il  The  NASD  continues  to 
believe  that  the  amended  proposal  is 
consistent  with  this  statement. '^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  previously  has  stated  that 
the  proposed  rule  change  would  not 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act." 
The  NASD  continues  to  believe  that  the 
amended  proposal  is  consistent  with 
this  statement.!* 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Amendment  Nos.  3  and  4  reflect 
changes  to  the  proposal  made  by  the 
NASD  in  response  to  the  14  comments 
received  between  December  2000  and 
March  2001." 


•015U.S.C.  78o-3(b)(6). 

"See  Amendment  No.  2  Notice.  65  FR at  76328. 

'*  Telephone  conversation  between  Gary 
Goldsholle.  NASD,  and  Michael  Gaw,  Division  of 
Market  Regulation,  SEC,  on  November  25,  2002. 

"  See  Amendment  No.  2  Notice,  65  FR  at  76328. 

'♦Telephone  conversation  between  Gary 
Goldsholle,  NASD,  and  Michael  Gaw,  Division  of 
Market  Regulation,  SEC.  on  November  25,  2002. 

>s  Id. 


m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  The  Commission  notes  that  the 
NASD  is  continuing  to  consider  the 
need  for  additional  rule  changes  relating 
to  IPO  allocation  practices. i^  For 
example,  the  NASD  has  separately 
sought  comment  on  a  practice  referred 
to'as  "spinning."  The  NASD  has 
solicited  comment  on  whether  it  should 
adopt  rule  changes  prohibiting  NASD 
members  from  allocating  IPO  shares  to 
an  executive  officer  or  director  of  a 
company  on  the  condition  that  the 
officer  or  director  send  the  company's 
investment  banking  business  to  the 
member,  or  as  consideration  for 
investment  banking  services  previously 
rendered.  1^  Those  proposa'    are  not 
covered  by  the  present  rule  change 
proposals  and  would  be  addressed  in  a 
future  filing. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-60  and  should  be 
submitted  by  December  31,  2002. 

For  the  Gkimmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-31161  Filed  12-9-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46943;  File  No.  SR-NYSE- 
2002-58] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Amending  the  Exchange's  Automatic 
Execution  Facility  (NYSE  Dlrect-t-) 

December  4,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
1,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  Exchange  Rules 
governing  NYSE  Direct*®  ("NYSE 
Direct  +").  The  rule  amendments 
propose  to  amend  NYSE  Rule  1005  to 
permit  entry  of  limit  orders  up  to  1,099 
shares  within  30  secopds  for  an  account 
in  which  the  same  person  has  an 
interest,  provided  that  the  orders  are 
entered  from  different  terminals  and 
that  the  member  or  member 
organization  responsible  for  the  entry  of 
the  orders  to  the  trading  floor  ("Floor") 
has  procedures  to  monitor  compliance 
with  the  separate  terminal  requirement. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  text  is  italicized 
and  proposed  deleted  text  is  [bracketed]. 
***** 

Rule  1005  An  auto  ex  order  for  any 
account  in  which  the  same  person  is 
directly  or  indirectly  interested  may 


>»  See,  e.g..  NASD  Notice  to  Members  02-55 
(August  2002). 
^^  See  id. 


'•17  CFR  200.30-3(a)(12). 
'  15  U.S.C  788(b)(1). 
»t7CFR240.19b-4. 


./Vol     117    Wft     ^^T/TiiocHav    riorpinhpr   10.   20n2/Nntices 


7589S 


75894 


Federal  Register / Vol.  67.  No.  237 /Tuesday,  December  10,  2002 /Notices 


only  be  entered  at  intervals  of  no  less 
than  30  seconds  between  entry  of  each 
such  order  in  a  stoci^[.],  unless  the 
orders  are  entered  by  means  of  separate 
order  entry  terminals,  and  the  member 
or  member  organization  responsible  for 
entry  of  the  orders  to  the  Floor  has 
procedures  in  place  to  monitor 
compliance  with  the  separate  terminal 
requirement. 
*        *        •        •        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  forth  in 
Sections  A,  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Pvirpose 

The  NYSE  Direct*  pilot  ^  provides  for 
the  automatic  execution  of  limit  orders 
of  1099  shares  or  less  (known  as  an  "NX 
order"  or  auto  ex  order)  against  trading 
interest  reflected  in  the  Exchange's 
published  quotation.  It  is  not  mandatory 
that  all  limit  orders  of  1099  shares  be 
entered  as  NX  orders;  rather,  the 
member  organization  entering  the  order, 
or  its  customer  if  enabled  by  the 
member  organization,  can  choose  to 
enter  an  NX  order  when  such  member 
organization  (or  customer)  believes  that 
the  speed  and  certainty  of  an  execution 
at  the  Exchange's  published  bid  or  offer 
price  is  in  its  customer's  best  interest. 

An  order  placed  in  NYSE  Direct+  is 
executed  when  the  limit  price  is  equal 
to  or  better  than  the  published  bid  or 
offer.  If  an  order  placed  in  NYSE  Direct* 
is  not  executed,  it  is  placed  on  the 
specialist's  book  for  representation  in 
the  market  at  its  limit  price. 


'  See  Securities  Exchange  Act  Release  No.  43767 
(December  22.  2000).  66  FR  834  ()anuary  4.  2001) 
(SR-NYSE-2000-18)  (Approving  the  NYSE  Direct  + 
pilot).  The  one-year  pilot  was  subsequently 
extended  for  another  year  in  Securities  Exchange 
Act  Release  No.  45331  Oanuarv  24.  2002).  67  FR 
5024  (February  1.  2002)  (SR-N'YSE-2001-50).  In 
addition,  we  have  recently  requested  another  year 
extension,  beginning  December  24,  2(X)2.  See 
Securities  Exchange  Act  Release  No.  46906 
(November  25.  2002)  (SR-NYSE-2002-47).  This 
proposal,  if  approved,  would  be  part  of  the  pilot 
and  only  run  while  the  pilot  runs.  Telephone 
conversation  between  Donald  Siemer.  Director. 
Market  Surveillance,  NYSE,  and  Sonia  Patton, 
Special  Counsel.  Division  of  Market  Regulation, 
Commission,  December  3,  2002. 


NYSE  Rule  1005  provides  that  an  NX 
order  for  any  account  in  which  the  same 
person  is  directly  or  indirectly 
interested  may  only  be  entered  at 
intervals  of  no  less  than  30  seconds 
between  entry  of  each  such  order.  The 
restriction  against  the  same  customer 
entering  an  order  within  30  seconds 
focuses  on  the  identity  of  the  ultimate 
beneficial  owner  of  an  account.  Thus,  an 
order  cannot  be  entered  for  the  same 
beneficial  owner  within  30  seconds.  The 
purpose  of  this  restriction  is  to  limit  the 
ability  of  a  trader  to  circumvent  the 
restriction  on  order  size  by  breaking  a 
large  order  into  smaller  components  and 
repetitively  entering  them  to  exhaust 
liquidity  at  the  published  bid  or  offer 
price.  The  restriction  in  NYSE  Rule 
1005  applies  across  an  entire  firm,  even 
if  separate  traders  are  making 
independent  decisions  with  respect  to 
an  accoimt  in  which  the  firm  has  an 
interest. 

The  Exchange  is  proposing  to  amend 
NYSE  Rule  1005  to  permit  entry  of  NX 
orders  within  30  seconds  for  an  account 
in  which  the  same  person  has  an 
interest,  provided  that  the  orders  are 
entered  from  different  terminals  and 
that  the  member  or  member 
organization  responsible  for  the  entry  of 
the  orders  to  the  Floor  has  procedures 
to  monitor  compliance  with  the  separate 
terminal  requirement.  Such  procedures, 
at  a  minimum,  would  require  member 
organization  compliance  departments  to 
'  review  patterns  of  order  entry  firom 
individual  terminals  on  a  periodic  basis 
to  ensure  compliance  with  the  30 
second  requirement.  The  Exchange  will 
include  compliance  with  NYSE  Rule 
1005  in  its  examination  scope  when 
conducting  its  periodic  examinations  of 
member  organizations.  This  amendment 
is  not  inconsistent  with  the  original 
intent  of  Rule  1005  to  preclude  the 
intentional  breaking  up  of  large  size 
orders  to  circumvent  the  1099  NX  order 
size  limitation  because  orders  are 
typically  entered  by  traders  who  are 
independent  decision  makers  and  who 
operate  from  his  or  her  own  discrete 
order  entry  terminal.  Thus,  as  a 
practical  matter,  the  Exchange  believes 
that  the  proposed  amendment  to  NYSE 
Rule  1005  cannot  reasonably  be 
expected  to  facilitate  the  ability  of  any 
individual  trader  to  break  up  large 
orders  at  less  than  30  second  intervals 
to  circumvent  the  1099  share  size 
limitation  for  NX  orders. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5).'*  which  requires  an 


Exchange  to  have  rules  that  are  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  also  believes  that  the 
proposed  nUe  change  is  designed  to 
support  the  principles  of  section 
1 1  A(a)(l)  of  the  Act  5  in  that  it  seeks  to 
assure  economically  efficient  execution 
of  securities  transactions,  make  it 
practicable  for  brokers  to  execute 
investors'  orders  in  the  best  market,  and 
provide  an  opportunity  for  investors' 
orders  to  be  executed  without  the 
participation  of  a  dealer. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the " 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NYSE  consents,  the 
Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nde  change  that  are  filed  with  the 


*  15  U.S.C.  78f(b)(5). 


M5U.S.C78k-l(aMl). 
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Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-58  and  should  be 
submitted  by  December  31,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  02-31162  Filed  12-9-02;  8:45  am) 

BUJNG  cooe  aoio-oi-p 


SOCIAL  SECURITY  ADMINISTRATION 

Modifications  to  the  Disability 
Determination  Procedures;  Extension 
of  Testing  of  Some  Disability  Redesign 
Features 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  the  extension  of  tests 

involving  modifications  to  the  disability 

determination  procedures. 

StiMMARY:  We  are  announcing  the 
extension  of  tests  involving 
modifications  to  our  disability 
determination  procedures  that  we  are 
conducting  under  the  authority  of 
cturent  rules  codified  at  20  CFR  404.906 
and  416.1406.  These  rules  provide 
authority  to  test  several  modifications  to 
the  disability  determination  procedures 
that  we  normally  follow  in  adjudicating 
claims  for  disability  insurance  benefits 
under  title  II  of  the  Social  Security  Act 
(the  Act)  and  for  supplemental  security 
income  payments  based  on  disability 
under  title  XVI  of  the  Act.  We  have 
decided  to  extend  the  testing  of  two 
redesign  features  of  the  disability 
prototype  for  6  months  to  enable  us  to 
address  transition  issues. 
DATES:  We  are  extending  our  selection 
of  cases  to  be  included  in  these  tests 
from  December  30,  2002,  imtil  no  later 
than  Jtme  30,  2003.  If  we  decide  to 
continue  selection  of  cases  for  these 
tests  beyond  this  date,  we  wiU  publish 
another  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Landis,  Disability  Process  Redesign 
Staff,  Office  of  Disability 


•  17  CFR  200.3a-3(a)(12). 


Determinations,  Social  Security 
Administration,  6401  Seciuity 
Boulevard,  Baltimore,  Maryland  21235- 
6401,  410-965-5388. 
SUPPI.EIIENTARY  INFORMATION:  Current 
regulations  at  20  CFR  404.906  and 
416.1406  authorize  us  to  test, 
individually,  or  in  any  combination, 
different  modifications  to  the  disability 
determination  procedures.  We  have 
conducted  several  tests  under  the 
authority  of  these  rules,  including  a 
prototype  that  incorporates  a  number  of 
modifications  to  the  disability 
determination  procedures  that  the  State 
agencies  use.  The  prototype  included 
t^ee  redesign  features,  and  we 
previously  extended  the  tests  of  two  of 
those  features:  the  use  of  a  single  - 
decisionmaker,  in  which  a  disability 
examiner  may  make  the  initial  disability 
determination  in  most  cases  without 
requiring  the  signatvire  of  a  medical 
considtant;  and  elimination  of  the 
reconsideration  level  of  review.  We  are 
now  annotmcing  a  further  extension  of 
the  testing  of  these  two  features. 

We  also  have  conducted  another  test 
involving  the  use  of  a  single 
decisionmaker  who  may  make  the 
initial  disability  determination  in  most 
cases  without  requiring  the  signature  of 
a  medical  consultant.  We  are  also 
extending  the  period  during  which  we 
will  select  cases  to  be  included  in  this 
test  of  the  single  decisionmaker  feature. 

Extension  of  Testing  of  Some  Disability 
Redesign  Features 

On  August  30, 1999,  we  published  in 
the  Federal  Register  a  notice 
annotmcing  a  prototype  that  would  test 
a  new  disability  claims  process  in  10 
States,  also  called  the  prototype  process 
(64  FR  47218).  On  December  23,  1999, 
we  published  a  notice  in  the  Federal 
Register  (65  FR  72134)  extending  the 
period  during  which  we  would  select 
cases  to  be  included  in  a  separate  test 
of  the  single  decisionmaker  feature.  In 
these  notices,  we  stated  that  selection  of 
cases  was  expected  to  be  concluded  on 
or  about  December  31,  2001.  We  also 
stated  that,  if  we  decided  to  continue 
the  tests  beyond  that  date,  we  would 
publish  another  notice  in  the  Federal 
Register.  We  subsequently  published 
notices  in  the  Federal  Register 
extending  selection  of  cases  for  these 
tests.  Most  recently,  on  June  24,  2002, 
we  published  a  notice  extending 
selection  of  cases  for  the  tests  imtil  no 
later  than  December  30,  2002  (67  FR 
42594).  We  also  stated  that,  if  we 
decided  to  continue  selection  of  cases 
for  these  tests  beyond  that  date,  we 
would  publish  another  notice  in  the 
Federal  Register.  We  have  decided  to 


extend  selection  of  cases  for  two 
featiues  of  the  prototype  process  (single 
decisionmaker  and  elimination  of  the 
reconsideration  step),  and  the  separate 
test  of  single  decisionmaker  beyond 
December  30,  2002.  We  expect  that  our 
selection  of  cases  for  these  tests  will  end 
on  or  before  Jime  30.  2003. 

This  extension  also  applies  to  the 
locations  in  the  State  of  New  York  that 
we  added  to  the  prototyi>e  test  in  a 
notice  published  in  the  Federal  Register 
on  December  26,  2000  (65  FR  81553). 

Dated:  December  3.  2002. 
Martin  H.  Gerry, 

Deputy  Commissioner  for  Disability  and 

Income  Security  Programs. 

[FR  Doc.  02-31074  Filed  12-&-02;  8:45  ami 

BaXMQ  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4195] 

Overseas  Buildings  Operatiorts; 
Industry  Advisory  Panel:  Meeting 
Notice 

Due  to  scheduling  constraints,  the 
Industry  Advisory  Panel  of  Overseas 
Buildings  Operations  will  meet  on 
Thursday,  December  19,  2002  from  9:45 
imtil  11:45  a.m.  and  1  imtil  3:30  p.m. 
Eastern  Standard  Time.  The  meeting 
will  be  held  in  conference  room  1105  at 
the  Department  of  State,  2201  C  Street, 
NW.  (entrance  on  23rd  Street), 
Washington,  DC.  The  purpose  of  the 
meeting  is  to  discuss  new  technologies 
and  successful  management  practices 
for  design,  construction,  security, 
property  management,  emergency 
operations,  the  environment,  and 
planning  and  development.  An  agenda 
will  be  available  prior  to  the  meeting. 

The  meeting  wrill  be  open  to  the 
public,  however,  seating  is  limited. 
Prior  notification  and  a  valid  photo  ID 
are  mandatory  for  entry  into  the 
building.  Members  of  the  public  who 
plan  to  attend  must  notify  Luigina 
Pinzino  at  703/875-7109  before  Friday, 
December  13,  2002,  to  provide  date  of 
birth.  Social  Security  number,  and 
telephone  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Luigina  Pinzino  703/875-7109. 

Dated:  November  25,  2002. 
Charles  E.  Williams. 

Director/Chief  Operating  Officer.  Owrseas 
Buildings  Operations,  Department  of  State. 
[FR  Doc.  02-31147  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

(STB  Doclwl  No.  AB-6  (Sub-Mo.  399X)] 

The  Burlington  Northam  and  Santa  Fa 
Railvvay  Company— Abandonmant 
Exemption— ki  Jaffaraon  County,  NE 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1152  subpart  F— Exempt 
Abandonments  to  abandon  a  10.8-mile 
line  of  railroad  between  milepost 
127.83.  near  Reynolds,  and  milepost 
117.03.  near  Endicott.  in  Jefferson 
Coimty,  NE  (line).  The  line  traverses 
United  States  Postal  Service  zip  codes 
68429,  68350,  and  68352. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
the  prior  2  years;  (2)  there  is  no 
overhead  traffic  to  be  rerouted:  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  Une  (or  by  a  state  or  local 
government  agency  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Trsmsportation  Board  (Board)  or 
any  U.S.  District  Court  or  has  been 
decided  in  iavot  of  complainant  within 
the  last  two  years;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.5G(d)(l)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  luider 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  9,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines.  5  I.C.C2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale. 


under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  December  20, 
2002.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  30. 
2002,  with  the  Surface  Transportation 
Board.  1925  K  Street,  NW.,  Washington. 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Michael  Smith.  Esq., 
Freeborn  &  Peters,  311  S.  Wacker  Drive, 
Suite  3000.  Chicago,  IL  60606-6677.  U 
the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Applicant  has  filed  a  separate 
environmental  report  which  addresses 
the  abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  December  16.  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board. 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339.)  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(eK2),  BNSF  shall  file  a  notice  of 
consimmiation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  December  10,  2003, 
and  there  are  no  legal  or  regulatory 
barriers  to  consimunation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  November  26,  2002. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-30803  Filed  12-»-02:  8:45  am] 

HLUNG  COOe  4»IS-00-P 


^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1,100.  See  49  CFR  1002.2(f)(2S). 


DEPARTMENT  OF  TRANSPORTATION 

Tranaportation  Sacurlty  Adminlatration 

Raporta,  Foraw,  and  Record  Keeping 
Raquiramanta:  Agency  Information 
Collection  Activity  under  OMB  Review; 
Security  Programa  for  Foreign  Air 
Carriara 

AGENCY:  Transportation  Security 
Administration  (TSA),  DOT. 

ACTKM:  Notice. 

summary:  This  notice  announces  that 
TSA  has  forwarded  the  Information 
Collection  Request  (ICR)  abstracted 
below  to  the  (Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
of  an  extension  of  the  currently 
approved  collection  under  the 
Paperwork  Reduction  Act.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  exi>ected  biu-den.  TSA 
published  a  Federal  Reguiter  notice, 
with  a  60-day  comment  period  soliciting 
comments,  of  the  following  collection  of 
information  on  August  13,  2002. 

DATES:  Send  your  comments  by  January 
9,  2003.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  publication. 
ADDRESSES:  Address  your  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street.  NW., 
Washington,  DC  20503,  Attention: 
DOT-TSA  Desk  Officer. 
FOR  RJRTMCR  MIFORMATION  COffTACT:  Dan 
Muilarkey,  Office  of  Sec\irity  Regulation 
&  Policy,  Transportation  Security 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590-0001;  telephone 
(202)  385-1236;  facsimile  (202)  493- 
1818;  e-mail 
Dan.MuUarkey®tsa.dot.gov. 

SUPPl£MENTARY  INfORMATION: 

Transportation  Security  Administration 
(TSA) 

Title:  Security  Programs  for  Foreign 
Air  Carriers. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2110-0006. 

Forms(s):  1650-17,  1650-8. 

Affected  Public:  A  total  of  171  foreign 
air  carriers. 

Abstmct:  The  information  collected  is 
used  to  determine  compliance  of  49  CFR 
part  1546  and  to  ensiue  passenger  safety 
by  monitoring  foreign  air  carrier 
security  procedures.  These  security 
programs  establish  procedures  that 
foreign  air  carriers  must  carry  out  to 
protect  persons  and  property  against 
acts  of  criminal  violence,  aircraft  piracy, 
and  terrorist  activities. 
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Estimated  Annual  Burden  Hours:  An- 
estimated  5,193  hours  aimually. 
TSA  is  soliciting  comments  to — 

(1)  evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  binden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  December  4, 
2002. 

Susan  T.  Tracey, 

Deputy  Chief  Administrative  Officer. 
(FR  Doc.  02-31148  Filed  i2-»-02;  8:45  am] 

BNJJNG  CODE  491 0-62-» 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Aaaata  Control 

Paymanta  to  Paraona  Who  Hold 
Certain  Catagorlaa  of  Judgments 
Against  Cuba  or  Iran 

AGENCY:  Department  of  the  Treasury: 
Office  of  Foreign  Assets  Control. 
ACTION:  Notice. 

SUMMARY:  This  notice  specifies  a 
widening  of  the  scope  of  eligibility  for 
payment  imder  Section  2002  of  the 
Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000,  Pub.  L.  No.  106- 
386  ("Section  2002").  that  has  resulted 
from  an  amendment  to  Section  2002. 
Section  2002  directs  the  Secretary  of  the 
Treasury  to  make  payments  to  persons 
who  hold  certain  categories  of 
judgments  against  Cuba  or  Iran  in  suits 
brought  under  28  U.S.C.  1605(a)(7). 
This  notice  also  provides  updated 
telephone  numbers  for  contact  persons 
at  the  Department  of  the  Treasury. 
DATES:  This  Notice  is  effective 
December  10,  2002. 

FOR  FURTHER  INFORMATK)N  CONTACT:  For 
questions  regarding  submission  of 
applications,  Rochelle  E.  Stem,  Chief, 
Policy  Planning  and  Program 
Management  Division,  Office  of  Foreign 
Assets  Control,  can  be  reached  at  202- 
622-2500  (not  a  toll  free  call).  For  legal 
questions,  call  the  Office  of  the  Chief 
Counsel  (Foreign  Assets  Control)  at 
202-622-2410  (not  a  toll  bee  call). 
SUPPlfMENTARY  INFOfflVMTION:  On 
November  22,  2000,  at  65  FR  70382,  the 


Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  published  a 
Federal  Register  Notice  ("November 
Notice")  specifying  the  procedures 
necessary  for  persons  to  establish  their 
eligibility  for  pajmients  authorized  by 
Section  2002.  The  November  Notice 
specified  information  and 
documentation  that  applicants  must 
submit  to  establish  eligibility.  Part  2(e) 
of  the  November  Notice  implements 
Section  2002(a)(2)  by  providing  that  an 
applicant  for  payment  under  Section 
2002  must  meet  one  of  two  alternative 
requirements.  To  meet  the  first 
requirement.  Part  2(e)(1)  of  the 
November  Notice  provides  that  the 
applicant  must  establish  that  he  or  she 
had,  as  of  July  20,  2000,  a  final 
judgment  for  a  claim  brought  under  28 
U.S.C.  1605(a)(7)  against  Iran  or  Cuba. 
For  those  applicants  who  do  not  satisfy 
the  requirements  of  Part  2(e)(1),  Part 
2(e)(2)  of  the  November  Notice  requires 
the  submission  of  satisfactory  proof  of 
the  date  on  which  applicants  filed  suit 
against  Iran  or  Cuba  under  28  U.S.C. 
1605(a)(7),  and  it  lists  the  five  dates 
upon  which  applicants  must  have  filed 
suit  in  order  to  be  eligible  for  payment. 
Such  applicants  must  also  establish  that 
they  have  final  judgments  in  these  suits. 

On  September  30,  2002,  Section  2002 
was  amended  by  Section  686  of  Pub.  L. 
No.  107-228.  The  amendment  of 
Section  2002(a)(2)(A)(ii)  replaced  "or 
July  27,  2000"  with  "June  6,  2000,  July 
27,  2000,  or  January  16,  2002",  adding 
two  additional  dates  for  the  filing  of 
suits  by  persons  eligible  for  payment  . 
under  Section  2002. 

Accordingly.  Part  2(e)(2)  of  the 
November  Notice  is  amended  to  read  as 
follows: 

(2)  If  an  applicant  does  not  satisfy 
paragraph  (1)  above,  the  applicant  shall 
submit  satisfactory  proof  of  the  date  on 
which  the  applicant  filed  a  suit  against  Iran 
or  Cuba  under  28  U.S.C.  1605(a)(7).  THis 
proof  shall  be  in  the  form  of  a  docket  sheet 
or  other  document  that  has  been  certified  by 
the  clerk  of  the  court  in  which  the  suit  was 
filed.  Applicants  proceeding  under  this 
paragraph  shall  be  eligible  for  payment  only 
if  suit  was  filed  on  February  17, 1999, 
December  13, 1999,  January  28,  2000,  March 
15,  2000,  June  6,  2000,  July  27,  2000,  or 
January  16,  2002.  The  applicant  must  also 
establish  that  he  or  she  has  a  final  judgment 
in  this  suit  by  submitting  the  judgment 
specified  in  Part  2(b)  above,  along  with  all 
appellate  orders  on  that  judgment,  if  any.  and 
a  signed  statement  demonstrating  why 
further  appellate  review  is  unavailable. 


Dated:  November  7,  2002. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  November  20,  2002. 
Kenneth  La wson. 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
[FR  Doc.  02-31212  Filed  12-6-02;  2:24  pm) 

■■XM6  CODE  4S10-2S-r 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Preaidant'  Taak  Force  To  Improve 
Health  Care  Daih/ary  for  Our  Nation'a 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs  " 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans  is 
scheduled  for  Wednesday,  December  11. 
2002,  beginning  at  8  a.m.  and 
adjourning  at  5  p.m.  The  meeting  will 
be  held  in  the  Horizon  Ballroom  of  the 
Ronald  Reagan  Building  International 
Trade  Center.  1300  Peimsylvania 
Avenue.  NW..  Washington.  DC  and  is 
open  to  the  general  public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and 
Department  of  Defense  (DOD)  military 
retirees  who  are  also  eligible  for  benefits 
from  VA.  through  better  coordination  of 
the  activities  of  the  two  departments; 

(b)  Identify  opportunities  to  remove 
barriers  that  impede  VA  and  DOD 
coordination,  including  budgeting 
processes,  timely  billing,  cost 
accounting,  information  technology,  and 
reimbursement;  and 

(c)  Identify  opportimities  through 
partnership  between  VA  and  DOD,  to 
maximize  the  use  of  resources  and 
infrastructure,  including  buildings, 
information  technology  and  data  sharing 
systems,  procurement  of  supplies, 
equipment,  and  services. 

The  moming-and  afternoon  sessions 
will  be  a  discussion  of  format  and  issues 
for  the  final  report  to  the  President. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon, 
Communications  Director,  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans,  1401 
Wilson  Boulevard,  4th  Floor,  Arlington. 
Virginia.  22209. 

E)ated:  November  29.  2002. 
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By  Direction  of  the  Secretary. 
Nam  E.  Egan. 

Committee  Management  Officer. 
[FR  Doc.  02-31122  Filed  12-9-02;  8:45  am] 
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'  DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Uee  Lease  Development  of 
Property  at  ttte  Department  of  Veterans 
Affairs  Medical  Center.  Mines,  IL 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent  to  designate. 

summary:  The  Secretary  of  the 
Department  of  Veterans  Afi^airs  (VA)  is 
designating  a  site  at  the  Edward  Mines 


Jr.,  Veterans  Afhirs  Medical  Center. 
Hipes.  Illinois,  for  an  enhanced-use 
lease  development.  The  Department 
intends  to  enter  into  a  long-term  lease 
of  real  property  with  Catholic  Charities, 
a  not-for-profit  charitable  organization 
that  will  finance,  design,  develop, 
maintain  and  manage  a  transitional 
living  center  and  low-income  senior 
residence  for  veterans  and  non- veterans, 
at  no  cost  to  VA. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jake 
Gallun,  Office  of  Asset  Enterprise 
Management  (004B2).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington,  DC  20420,  (202)  273- 
8862. 

SUPPI.EMENTARY  INFORMATION:  38  U.S.C. 
8161  et  seq.,  specifically  provides  that 


the  Secretary  may  enter  into  an 
enhanced-use  lease,  if  he  determines 
that:  At  least  part  of  the  use  of  the 
property  under  the  lease  will  be  to 
provide  appropriate  space  for  an  activity 
contributing  to  the  mission  of  the 
Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 
or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 

Approved:  I}eceniber  2,  2002. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  02-31123  Filed  12-9-02;  8:45  ami 
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Federal  Register 

Vol.  67,  No.  237 

Tuesday,  December  10,  2002 


Monday,  October  7,  2002,  make  the 
following  correction: 

§1.417(a)(3H    [Corrected] 

On  page  62425.  in  §  1.417(a)(3)-l.  the 
table  is  being  republished  in  its  entirety. 


26  CFR  Parti 
[REG-124667-02] 
mN  1545-BA78 

Disclosure  of  Relative  Values  of 
Optional  Forms  of  Benefit 

Correction 

In  proposed  rule  docimient  02-25338 
beginning  on  page  62417  in  the  issue  of 


Optional  form 


Life  Annuity  

QJSA  Ooint  and  75%  survivor  annuity) 

Joint  and  100%  survivor  annuity 

Lump  sum  


Optional  form 


Optional  form 


Age  55  Commencement 

Amount  of  distribution  per  $1 ,000  of  Imme- 
diate single  life  annuity 

$1,000  per  month 

$956  per  month 

$886  per  month 

$165,959  


Relative  value 


Approximately  the  same  value  as  the  OJSA. 

n/a. 

Approximately  the  same  value  as  the  OJSA 

Approximately  the  same  value  as  the  QJSA. 


Age  60  Commencement 


Life  Annuity  

QJSA  Ooint  and  75%  survivor  annuity) 

Joint  and  100%  survivor  annuity 

Lump  sum 


Amount  of  distribution  per  $1 ,000  of  imme- 
diate single  life  annuity 

$1,000  per  month 

$945  per  month 

$859  per  month — 

$151,691 


Relative  value 


Approximately  94%  of  the  value  of  the  QJSA. 

n/a. 

Approximately  94%  of  the  value  of  the  QJSA. 

Approximately  the  same  value  as  tfie  QJSA. 


AGE  65  Commencement 


Life  Annuity  .• 

QJSA  (joint  and  75%  survivor  annuity) 

Joint  and  100%  survivor  annuity 

Lump  sum  


Amount  of  distribution  per  $1 ,000  of  imme- 
diate single  life  annuity 

$1,000  per  month 

$932  per  riKXith 

$828  per  month 

$135,759  " 


Relative  value 


Approximately  93%  of  the  value  of  the  QJSA. 

n/a. 

Approxinrwitely  93%  of  the  value  of  the  QJSA. 

Approximately  93%  of  the  value  of  the  QJSA. 


(FR  Doc.  C2-25338  Filed  12-9-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Parts  627, 635, 636.  637  and 
710 

[FHWA  Docket  No.  FHWA-2000-7799] 

RIN2125-AE79 

Design-Build  Contracting 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  implementing 
regulations  for  design-build  contracting 
as  mandated  by  section  1307(c)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  enacted  on  June  9, 
1998.  The  TEA-21  requires  the 
Secretary  of  Transportation  (Secretary) 
to  issue  regulations  to  allow  design- 
build  contracting  for  selected  projects. 
The  regulations  list  the  criteria  and 
procedures  that  will  be  used  by  the 
FHWA  in  approving  the  use  of  design- 
build  contracting  by  State 
Transportation  Departments  (STDs).  The 
regulation  does  not  require  the  use  of 
design-build  contracting,  but  allows 
STDs  to  use  it  as  an  optional  technique 
in  addition  to  traditional  contracting 
methods. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  January  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Gerald 
Yakowenko.  Office  of  Program 
Administration  (HIPA),  (202)  365-1562. 
For  legal  information:  Mr.  Harold 
Aikens,  Office  of  the  Chief  Counsel 
(HCC-30).  (202)  366-1373.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW..  Washington.  IX:  20590- 
0001.  Office  hours  are  from  8  a.m.  to 
4:30  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL-401.  by  using  the 
universal  resoiure  locator  (URL)  http:// 
dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  on-line  for  more 
information  and  help.  An  electronic 
copy  of  this  docxunent  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at  http://www.nara.gov/fedreg  and  the 


Government  Printing  Office's  web  page 
at  http://www.access.gpo.gov/nara. 

Background 

Section  1307  of  the  Transportation 
Equity  Act  for  die  21st  Century  (TEA- 
21.  Public  Law  105-178.  112  Stat.  107 
(1998))  amends  23  U.S.C.  112  to  allow 
the  design-build  contracting  method 
after  the  FHWA  promulgates  a 
regulation  prescribing  the  Secretary's 
approval  criteria  and  procedures  on 
qualified  projects.  The  TEA-21  defined 
qualified  projects  as  projects  that  ' 
comply  with  the  criteria  in  this 
regulation  and  whose  total  costs  are 
estimated  to  exceed:  (1)  $5  million  for 
intelligent  transportation  system 
projects,  and  (2)  $50  million  for  any 
other  project.  It  also  provides  certain 
key  requirements  that  the  FHWA  must 
address  in  the  development  of  these 
regulations.  These  requirements 
include,  but  are  not  limited  to.  the 
following: 

•  Prior  to  initiating  the  rulemaking 
process,  the  FHWA  must  consult  with 
representatives  from  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO)  and 
representatives  from  other  affected 
industries; 

•  The  FHWA  must  complete  the 
rulemaking  process  within  three  years 
of  the  date  of  TEA-21  enactment,  or  by 
June  9.  2001;  and 

•  The  regulation  must:  (1)  Identify  the 
criteria  to  be  used  by  the  Secretary  in 
approving  design-build  projects,  and  (2) 
establish  the  procedmes  to  be  followed 
by  Federal-aid  recipients  in  seeking  the 
FHWA's  approval. 

•  Section  1307(f)  of  the  TEA-21 
requires  the  FHWA  to  assess  the 
impacts  of  design-build  contracting  by 
June  9.  2003. 

The  FHWA  has  been  allowing  the 
STDs  to  evaluate  design-build 
contracting  under  Special  Experimental 
Project  No.  14  (SEP-14).  To  date, 
approximately  25  STDs  and  several 
local  public  agencies  have  evaluated 
design-build  projects  under  SEP-14. 

Notice  of  Proposed  Rulemaking 
(NPRM) 

This  final  rule  is  based  on  the  NPRM 
published  at  66  FR  53288  on  October 
19.  2001.  All  comments  received  in 
response  to  the  NPRM  have  been 
considered  in  adopting  this  final  rule. 
Comments  were  received  frtim  42 
entities.  The  commenters  include: 
fourteen  STDs,  two  local  public 
agencies,  thirteen  interest  groups,  and 
thirteen  other  representatives  from 
government  and  industry. 


Discussion  of  Rulemaking  Text 

The  following  discussion  summarizes 
the  comments  submitted  to  the  docket 
by  the  commenters  on  the  NPRM,  notes 
where  and  why  changes  have  been 
made  to  the  rule,  and,  where  relevant, 
states  why  particidar  recommendations 
or  suggestions  have  not  been 
incorporated  into  the  following 
regulations.  Paragraph  references  are  as 
designated  in  the  NPRM. 

Discussion  of  Conmients  and  Responses 
by  Section 

General 

The  majority  of  conunenters  provided 
specific  comments  and/or 
recommendations  for  individual 
sections  of  the  NPRM.  In  addition,  some 
entities  provided  general  comments  on 
the  NPRM  as  noted  below. 

Requests  for  an  Extension  of  Comment 
Period 

The  General  Machine  Corporation 
requested  a  120-day  extension  and  the 
National  Society  of  Professional 
Engineers  (NSPE)  requested  a  60-day 
extension  of  the  comment  period  to 
provide  additional  review  time  and 
opportunity  for  comment.  Since  a  full 
60-day  comment  period  was  provided 
and  the  majority  of  commenters  did  not 
state  that  an  extension  was  necessary, 
the  FHWA  is  not  extending  the 
comment  period. 

Request  to  Withdraw  NPRM 

The  Council  on  Federal  Procurement 
of  Architectural  &  Engineering  Services 
(COFPAES)  opposed  the  proposed 
regulation  and  luged  the  FHWA  to 
immediately  withdraw  the  NPRM.  The 
COFPAES  stated  the  proposed 
regulation  is  inconsistent  with  Federal 
law  based  on  the  following:  (1)  The 
FHWA  failed  to  meet  the  June  9,  2001, 
statutory  deadline  to  issue  the  rule  and 
therefore,  the  authority  to  issue  the  rule 
has  expired;  (2)  representatives  &t>m 
affected  industries  were  not  consulted 
as  required  by  section  1307  of  the  TEA- 
21;  and  (3)  the  NPRM  violates  other 
provisions  of  law.  It  stated  that  the 
FHWA  does  not  have  the  authority  to 
repeal  or  supersede  other  provisions  of 
law  that  require  the  use  of 
qualifications-based  selection 
procedures  for  architectiual  and 
engineering  service  contracts  (-23  U.S.C. 
112(b)(2)). 

The  FHWA  recognizes  the  concern 
regarding  the  statutory  deadline; 
however,  the  lateness  of  the  proposed 
regulation  does  not  relieve  the  FHWA  of 
its  statutory  responsibilities.  Section 
1307  of  the  TEA-21  requires  the  FHWA 
to  issue  design-build  regulations  and  the 
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FHWA  will  comply  with  this  statutory 
provision  even  though  we  did  not  meet 
the  statutory  deadline. 

The  FHWA  also  acknowledges,  but 
disagrees  with  the  comment  concerning 
outreach  efforts  prior  to  the  NPRM.  A 
similar  comment  from  the  Missouri 
DOT  expressed  a  concern  that  the 
outreach  efforts  did  not  contact  the 
AASHTO  Subcommittee  on  Civil  Rights, 
the  Minority  Contractor's  Association, 
or  the  National  Association  of  Women 
in  Construction.  On  the  other  hand, 
other  commenters  expressed  support  for 
the  manner  in  which  the  FHWA 
conducted  its  outreach  efforts.  The 
FHWA  conducted  an  extensive  outreach 
program  in  an  effort  to  fulfill  the  TEA- 
21  requirement  of  consiUting  virith 
representatives  from  the  AASHTO  and 
affected  industries.  The  FHWA  met  on 
niunerous  occasions  with  entities  that  it 
believed  would  be  affected  by  the 
proposed  rulemaking.  Due  to  the  broad 
nature  of  design-build  contracting,  the 
FHWA  was  not  able  to  identify  all 
entities  that  mig^t  potentially  be 
affected  by  the  NPRM.  However,  several 
pre-rule  coordination  events  were 
organized  to  capttu«  the 
recommendations  and  opinions  of 
various  entities  that  might  not  be 
I     represented  by  the  AASHTO  or  industry 
associations.  These  events  include  a 
special  two-hour  pre-rule  outreach 
session  related  to  the  design-build 
rulemaking  effort  at  the  national 
"Design-Build  for  Transportation 
Conference"  (April  21-23, 1999,  Salt 
Lake  City,  UT)  and  a  one-day  pre-rule 
I     workshop  (December  16, 1999, 
Washington,  D.C.). 

The  FHWA  also  conducted  a  detailed 
field  review  of  existing  design-build 
projects  in  seven  States.  The  FHWA 
representatives  interviewed  contractors, 
consultants,  owners  and  other  industry 
entities  to  gather  information  for  the 
NPRM. 

The  FHWA  disagrees  with  the 
comment  frtjm  the  COFPAES 
concerning  the  NPRM  violating  other 
provisions  of  law.  By  definition,  design- 
build  contracts  include  both 
construction  and  engineering  services. 
Design-build  contracts  are  not  contracts 
strictly  for  the  procurement  of 
architectiu-al  or  engineering  services 
and,  therefore,  they  are  not  subject  to 
the  requirement  to  use  qualifications- 
based  selection  procedures.  In  many 
design-build  contracts,  the  engineering 
or  architectiual  services  comprise  a 
relatively  small  percent  of  the  total 
contract  amount.  The  FHWA  recognizes 
the  importance  of  architectural  and 
engineering  services  in  reducing  the 
life-cycle  cost  of  projects.  However, 
design-build  contracts  are  not 


architectinal  and  engineering  contracts 
and  die  provisions  of  23  U.S.C.  112(b)(2) 
do  not  apply  to  design-build  contracts. 

Compliance  With  Other  Federal  Laws 

The  American  Society  of  Civil 
Engineers  (ASCE)  and  the  NSPE 
expressed  concerns  similar  to  those 
suggested  above.  They  suggested  that 
the  NPRM  violates  the  requirements  of 
the  Federal  Acquisition  Reform  Act  of 
1996  (Public  Law  104-106,  Div.  D,  110 
Stat.  642),  which  mandates  the  Mse  of 
the  two-phase  competitive  som\je 
selection  procedures  for  federally 
funded  projects. 

The  FhWA  disagrees  with  these 
commenters.  The  Federal  Acquisition 
Reform  Act  of  1996  does  not  apply  to 
the  Federal-aid  highway  program.  The 
FHWA  is  encouraging  the  use  of  two- 
phase  selection  procedures  in  23  CFR 
636,  Subpart  B;  however,  it  is  not 
requiring  the  use  of  two-phase  selection 
procedures. 

Flexibility 

The  AASHTO,  the  Design-Build 
.  Institute  of  America  (DBIA),  the 
Transportation  Corridors  Agencies 
(TCA)  and  one  private  individual 
suggested  that  the  NPRM  is  too 
prescriptive  and  did  not  provide  enough 
flexibility  to  the  States  who  are 
administering  the  Federal-aid  program. 
These  commenters  noted  that  the 
provisions  in  23  U.S.C.  112(b)(3)(A) 
provide  an  indication  of  congressional 
intent  not  to  interfere  in  State  and  local 
legislative  decisions  regarding  the 
appropriate  methods  for  procurement  of 
design-build  contracts.  Tliey  stated  that 
this  provision  requires  the  FHWA  to 
allow  State  and  local  agencies  to  use 
any  procurement  process  permitted  by 
State  and  local  law.  These  commenters 
further  said  that,  if  not  revised,  the 
proposed  regulation  would  require  State 
and  local  agencies  to  follow  specific 
requirements  that  may  be  inconsistent 
with  their  existing  enabling 
authorization.  The  commenters 
expressed  the  belief  that,  if  not  changed, 
the  proposed  regulation  would  result  in 
a  moniunental  nationwide  effort, 
requiring  each  agency  to  analyze  its 
enabling  authorization  to  determine 
whether  it  complies  with  the  FHWA's 
requirements,  and  in  many  cases 
requiring  agencies  to  seek  legislative 
modifications  to  enable  compliance. 

The  FHWA  disagrees  with  these 
commenters.  The  language  in  section 
1307  of  the  TEA-21  must  be  considered 
in  its  entirety.  While  section  1307(a) 
indicates  that  STDs  "may  award  a 
design-build  contract  for  a  qualified 
project  described  in  subparagraph  (c) 
using  any  procurement  process 


permitted  by  applicable  State  and  local 
law,"  other  provisions  in  section 
1307(c)  prescribe  specific 
responsibilities  for  the  FHWA  in 
developing  a  design-build  regulation. 
Section  1307(c)(2)  specifies  the  contents 
of  the  design-build  regulation.  This 
section  states  that  the  regulations  shall 
"(A)  identify  the  criteria  to  be  used  by 
the  Secretary  in  approving  the  use  by  a 
State  transportation  department  or  local 
transportation  agency  of  design-build 
contracting;  and  (B)  establish  the 
procedures  to  be  followed  by  a  State  or 
local  transportation  agency  for  obtaining 
the  Secretary's  approval  of  the  use  of 
design-build  contracting  by  the 
department  or  agency." 

If  the  Congress  intended  that  the 
design-build  statute  be  implemented  by 
States  using  applicable  State  or  local 
laws  (without  identifying  specific 
design-build  criteria  that  a  State  must 
adhere  to  in  order  to  receive  the 
FHWA's  approval),  there  would  have 
been  no  need  to  add  subsection  (c)  to 
section  1307.  In  Section  1307(c)  of  the 
TEA-21,  the  Congress  set  forth  the  need 
for  the  Secretary  to  identify  specific 
criteria  in  approving  design-build 
contracting  and  establish  the  procedures 
to  be  followed  in  obtaining  the 
Secretary's  approval  for  a  design-build 
project.  In  order  for  section  1307(c)  to 
have  any  meaning,  the  FHWA  must 
identify  the  approval  criteria  (whether 
best  practice  criteria,  minimum  criteria 
or  some  combination  of  best  practice) 
and  establish  procedures  for  contracting 
agencies  to  obtain  the  FHWA's 
approval.  Thus,  when  read  in  ijs 
entirety,  section  1307  requires  the 
FHWA  to  develop  approval  criteria  and 
procedures  and  not  simply  allow  any 
procedure  that  meets  State  or  local  law. 
The  FHWA  believes  that  only  a  few, 
if  any.  State  and  local  agencies  will 
need  to  seek  legislative  change  to 
comply  with  the  regulation.  Generally, 
this  situation  would  arise  where  a 
Federal  regulation  would  prohibit 
certain  procediues  and  the  State  or  local 
law  would  require  the  same  procedure. 
The  FHWA  is  not  aware  of  any  State  law 
that  would  not  be  in  compliance  with 
the  regulation.  Although  some  State 
laws  may  allow  certain  procedxnes  that 
would  not  comply  with  the  regulation 
(such  as  procedures  that  would  give  a 
preference  to  local  firms  in  the  selection 
process),  these  States  could  not  use 
these  procedures  on  Federal-aid  design- 
build  projects.  In  addition,  the  use  of 
design-build  is  not  mandatory.  It  is 
merely  another  project  delivery 
technique  for  qualified  projects. 

One  private  mdividual  suggested  that 
the  FHWA's  decision  to  use  modified 
Federal  Acquisition  Regulation  (FAR) 
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terminology  and  requirements  (48  CFR 
15)  is  likely  to  create  numerous 
problems  in  practice.  This  individual 
noted  that  even  where  State  law  is 
generally  consistent  with  the 
procinement  approach  set  forth  in  the 
Federal  Acquisition  Regulation,  it  is 
likely  that  terminology  will  be  different, 
and  that  specific  requirements  will  be 
inconsistent. 

The  FHWA's  decision  to  adopt  a 
modified  version  of  the  Federal 
Government's  competitive  negotiation 
policies  (48  CFR  part  15)  was  based  on 
the  fact  that  a  large  body  of  case  law  on 
this  subject  already  exists.  In  the  long 
run,  the  use  of  these  concepts  and 
terminology  will  promote  foimess  and 
minimize  the  opportunity  for  lawsuits 
and  challenges  on  Federal-aid  highway 
projects.  Many  firms  in  the  industry 
work  with  Federal  Government  agencies 
and  are  familiar  with  the  terminology 
and  concepts  in  competitive 
negotiation.  The  adoption  of  these 
concepts  is  appropriate  for  Federal-aid 
hi^way  program. 

Several  commenters  indicated  that 
much  of  the  content  of  the  proposed 
NPRM  should  be  issued  as  guidance 
rather  than  as  a  regulation. 

The  TEA-21  clearly  requires  the 
development  of  a  regulation  and  not  a 
set  of  guidelines.  Although  some 
commenters  suggested  the  need  for 
guidelines  in  lieu  of  regidations,  the 
FHWA  is  complying  with  the  intent  of 
the  Congress  in  issuing  this  regulation. 
The  FHWA  acknowledges  that  there  are 
many  design-build  issues  where 
guidelines  (developed  with  the 
assistance  of  AASHTO  and  industry) 
will  be  helpful.  However,  the  approval 
criteria  and  procedures  identified  in  this 
regulation  are  necessary  for  the  FHWA 
to  continue  its  stewardship  of  the 
Federal-aid  highway  program  and  to 
comply  with  the  provisions  of  section 
1307. 

The  TCA  suggested  that  the  FHWA 
approve  design-build  projects  upon 
receipt  of  a  certification  from  the 
contracting  agency  providing  evidence 
that  the  project  complies  with,  or  will 
comply  with,  all  applicable 
requirements.  The  TCA  suggested  that 
the  FHWA  issue  a  "statement  of  no 
objection"  in  response  to  a  written 
request  from  the  contractine  agency. 

Tlie  FHWA  disagrees  with  this 
comment.  The  FHWA  is  accoimtable  for 
the  appropriate  expenditure  of  funds 
from  the  highway  trust  fund.  It  is 
important  for  the  FHWA  to  implement 
stifficient  accountability  standards  so 
that  it  can  fulfill  its  stewardship 
obligation. 

Finally,  the  AASHTO  and  the  Virginia 
DOT  indicated  that  additional 


modifications  should  be  made  to  ensine 
that  the  rule  does  not  limit  a  State's 
ability  to  gain  the  maximum  possible 
benefit  from  the  design-build  delivery 
method  and  to  ensure  that  the  rule  does 
not  restrict  the  States  frt>m  using  the 
most  effective  selection  process  for  each 
individual  project.  They  expressed 
support  for  the  flexibility  in  the  NPRM 
but  also  encouraged  the  FHWA  to  think 
progressively  to  provide  for  other 
variations  of  design-build,  such  as, 
design-build-warrant,  design-build- 
operate,  design-build-operate-maintain 
and  finance-design-build-operate- 
maintain. 

While  we  agree  with  these 
commenters,  the  FHWA  believes  the 
regulation  provides  sufficient  flexibility 
for  Federal-aid  recipients  while 
maintaining  the  FHWA's  stewardship 
responsibilities  for  the  Federal-aid 
hi^way  program.  We  believe  these 
requirements  are  necessary  to  maintain 
open,  fair,  competitive  contracting 
while  providing  the  States  with 
complete  flexibility  in  project  selection 
and  great  flexibility  in  choosing  the 
appropriate  selection  procedures,  award 
criteria,  and  evaluation  factors  that  fit 
their  needs.  With  this  flexibility,  the 
STDs  should  have  few,  if  any, 
requirements  that  hinder  project 
delivery,  innovation  or  cost  savings. 
Sufficient  flexibility  has  been  provided 
to  account  for  numerous  variations  of 
the  design-build  project  delivery 
system.  While  not  specifically 
addressed  in  the  NPRM,  the  regulation 
applies  to  all  variations  of  design-build 
contracts  including  contracts  that  would 
also  include  financing,  warranties, 
operations,  and  maintenance  functions. 

In  the  final  rule,  the  FHWA  removed 
proposed  Subpart  F,  Notifications  and 
Debriefings,  and  replaced  these 
requirements  with  a  provision  that 
allows  contracting  agencies  to  provide 
notifications  and  debriefings  in 
accordance  with  State  law.  While 
notifications  and  debriefings  are  a  very 
important  part  of  the  overall 
procurement  process,  the  FHWA 
believes  that  the  goals  of  this 
rulemaking  can  still  be  achieved  if 
contracting  agencies  rely  on  State 
approved  procedures  in  this  area  [see 
the  discussion  for  Subpart  F  below  for 
additional  information). 

Applicability  of  Requirements 

One  private  individual  suggested  that 
there  should  be  greater  flexibility  when 
Federal  funding  is  a  relatively  small 
percentage  of  the  total  project  funding. 
This  commenter  stated  that  there  is  a 
national  trend  toward  smaller  projects 
that  are  largely  funded  with  other  than 
Federal  funds.  It  was  suggested  that  the 


FHWA  recognize  this  special  condition 
and  allow  STDs  to  proceed  in 
accordance  with  applicable  State  laws  - 
and  Federal  requirements  such  as  the 
National  Environmental  Policy  Act 
(NEPA)  but  without  some  of  the 
restrictions  placed  on  the  STD  by  this 
rule.  It  was  further  suggested  that  a 
modified  SEP-14  process  might  be 
appropriate  for  such  projects. 

We  disagree  with  this  comment. 
There  is  no  statutory  basis  for  waiving 
selected  regulatory  requirements  for 
certain  projects  because  the  overall 
percentage  of  Federal  funding  is 
relatively  small.  This  would  be 
inconsistent  with  the  FHWA  policy  in 
other  Federal-aid  program  areas. 

Report  to  Congress 

The  Professional  Engineers  in 
California  Government  (PECG) 
questioned  whether  the  study 
completed  by  Florida  DOT 
(Transportation  Research  Record  1351) 
is  applicable  to  other  contracting 
agencies.  The  PECG  questioned  whether 
the  limited  number  of  projects  is 
representative  of  the  cost  or  efficiency  of 
design-build  projects  in  other  States. 
This  commenter  suggested  that  a 
broader  evaluation  of  the  design-build 
concept  with  a  detailed  study  of  the 
costs  incurred  and  the  safety  impacts  on 
the  user  of  completed  projects  would  be 
warranted. 

The  American  Council  of  Engineering 
Companies  (ACEC)  provided 
recommendations  on  issues  that  should 
be  addressed  in  the  Report  to  Congress. 
These  include  the  following:  (1)  Design- 
build  is  an  appropriate  delivery  method 
to  select  if  it  offers  the  best  value,  given 
the  unique  opportimities,  constraints, 
risks  and  demands  of  a  particular 
project;  (2)  preliminary  design  should 
be  advanced  to  the  extent  that  risks  are 
identified  and  each  properly  allocated 
to  the  party  who  is  best  able  to  manage 
it;  (3)  the  design-build  regulation  should 
not  give  preferential  treatment  to  a  firm 
based  on  its  size  during  the  selection 
process;  and  (4)  there  should  be 
flexibility  in  all  procinement  policies  to 
allow  the  situation  where  a  design  firm 
of  any  size  serves  as  the  leader  on  a 
design-build  team. 

The  Florida  DOT  suggested  that  the 
FHWA  evaluate  the  reduction  in  total 
time  (&t)m  project  authorization  to  the 
completion  of  construction)  in 
comparison  with  design-bid-build 
projects  and  the  reduction  in  STD 
construction  engineering  and  inspection 
costs. 

The  Report  to  Congress  required  by 
section  1307(f)  should  provide  an 
unbiased  evaluation  of  a  broad  range  of 
projects.  However,  to  the  FHWA's 
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knowledge,  the  Florida  DOT  study  is  the 
best  comprehensive  comparison  of  a 
limited  number  of  transportation 
projects  that  is  ciurently  available.  The 
FHWA  will  consider  all  of  the  issues 
that  have  been  identified  in  the 
comment  period  diuing  the 
development  of  the  Report  to  Congress. 

Simplification  of  SEP-14 

Several  commenters  recommended 
that  the  SEP-14  be  simplified.  Others 
expressed  an  appreciation  for  the 
availability  of  tlds  technique  to  proceed 
with  projects  that  did  not  meet  the 
statutory  definition  of  a  qualified 
project.  Still  others  felt  that  it  was 
appropriate  for  the  FHWA  to  delegate 
approval  authority  to  the  Division 
(Offices  as  proposed  in  the  NPRM. 

We  agree  with  these  comments.  The 
NPRM  described  several  proposed 
methods  to  simplify  the  SEP-14 
approval  process.  In  addition,  given  the 
statutory  definition  for  "qualified 
projects,"  it  will  be  necessary  to 
maintain  the  SEP-14  program  and  make 
it  available  for  non-qualified  projects 
and  other  iimovative  contracting 
techniques.  See  the  discussion  for 
§  636.107  for  additional  details. 

h4isceUaneous 

Two  private  individuals  representing 
construction  companies  did  not  provide 
specific  recommendations  but  expressed 
their  concern  regarding  the  use  of 
design-build  in  the  Federal-aid  highway 
program.  Generally,  these  commenters 
indicated  the  following  concerns:  (1) 
Design-bmld  will  limit  competition  and 
overall  prices  will  increase;  (2)  the 
proposal  process  is  too  expensive  except 
for  the  largest  of  firms;  (3)  quality  and 
safety  will  suffer  because  design-build 
provides  no  incentive  for  either;  (4) 
some  contracting  agencies  might  be 
biased  in  the  eveduation  process  against 
firms  that  have  a  claim  on  a  previous 
project;  and  (5)  the  benefits  of  faster 
project  delivery  have  been  improperly 
addressed  by  some  in  the  industry.  One 
commenter  believed  that  the  actual 
inconvenience  to  the  public  diuing 
construction  is  no  shorter  for  design- 
build  than  it  is  for  the  traditional 
design-bid-build  delivery  system  and 
this  should  be  a  primary  consideration 
in  selecting  a  project  delivery  method. 

The  TCA  provided  specific 
recommendations  to  revise  FHWA 
policy  in  23  CFR  645.109.  23  CFR 
645.113,  and  23  CFR  645.115  to  utilize 
design-build  terminology. 

The  FHWA  recognizes  this  concern; 
however,  we  note  that  some  sections  of 
23  CFR  use  terms  that  relate  to  the 
traditional  design-bid-build  process 
[i.e.,  plans,  specifications,  estimates. 


bids,  etc.)  and  do  not  include  terms  that 
relate  to  the  design-build  process  (i.e.. 
Request  for  Proposal  document, 
proposals,  offerors,  etc.).  We  did  not 
propose  to  revise  all  sections  of  23  CFR 
Mdth  this  rulemaking.  Such  revisions  are 
beyond  the  scope  of  this  rulemaking 
action  and  will  be  considered  in  futine 
rulemakings  by  the  appropriate  FHWA 
program  office. 

Section-liy-Section  Analysis 

Part  627 — Va7ue  Engineering 

Section  627.5    General  Principles  and 
Procedures 

The  ACEC  and  the  Design 
Professionals  Coalition  (DPC)  were 
generally  in  agreement  with  the 
proposed  value  engineering  provisions 
and  the  flexibility  provided  in  the 
NPRM. 

The  AASHTO,  the  DBIA,  the  Virginia 
DOT  and  the  TCA  suggested  replacing 
the  word  "shall"  with  "may"  in 
§  627.5(e)  to  allow  for  additional 
flexibility. 

The  Associated  General  Contractors  of 
America  (AGC)  and  ihe  American  Road 
and  Transportation  Builders  Association 
(ARTBA)  generally  supported  the 
proposed  value  engineering  language  in 
the  NPRM  and  recoounended  against 
the  use  of  value  engineering  as  part  of 
the  design-build  proposal  process. 

While  the  FHWA  agrees  with  the 
commenters  who  suggested  clarification 
of  the  NPRM  language,  we  disagree  with 
the  suggestion  that  ^  use  of  the  word 
"may"  in  lieu  of  "shall"  would  provide 
sufficient  clarification.  We  agree  that  the 
final  rule  must  explain  how  contracting 
agencies  can  meet  the  value  engineering 
analysis  requirement  for  design-build 
projects. 

Several  commenters  suggested  that 
the  final  sentence  of  §  627.5(e)(2)  be 
deleted  as  the  existing  value  engineering 
regulation  does  not  address  value  • 
engineering  change  proposals  during 
construction.  The  FHWA  agrees  with 
these  commenters.  This  issue  is  not 
addressed  in  the  existing  value 
engineering  regulation.  Therefore,  we 
have  removed  that  sentence  frtim  the  ' 
regulation. 

The  AGC  believed  that  including 
value  engineering  proposals  as  part  of 
the  proposal  process  only  tends  to  add 
more  subjective  variables  to  the 
selection  process.  The  ARTBA  took  a 
different  viewpoint  from  the  AGC.  It 
suggested  that  the  FHWA  should 
consider  the  use  of  alternate  technical 
concepts  as  a  means  of  allowing  the 
STDs  to  fulfill  the  value  engineering 
analysis  requirements. 

The  Washington  State  DOT  indicated 
that  design-build  proposers  should  have 


the  widest  possible  range  of  expertise  at 
their  disposal  when  developing  a 
proposal  in  a  competitive  environment. 
It  suggested  that  the  FHWA  shoidd 
provide  flexibility  to  allow  value 
engineering  proposals  developed  by  a 
design-build  proposer  to  fulfill  the  value 
engineering  analysis  requirement. 

The  TCA  suggested  that  it  had 
received  a  number  of  significant  value 
engineering  proposals  under  contract 
provisions  and  it  is  inappropriate  for  the 
FHWA  to  discourage  sudi  provisions. 

The  DBIA  suggested  that  while  it  is 
possible  to  request  value  engineering 
ideas  during  the  procinement  process 
and  post-award,  the  frnitfulness  of  this 
process  is  highly  questionable  and  very 
imlikely  to  )deld  measmable  results.  It 
concurred  with  the  NPRM  provisions 
that  stated  that  "value  engineering 
reviews  are  generally  not  recommended 
as  part  of  the  design-build  proposal 
process." 

The  FHWA  recognizes  the  differing 
viewpoints  concerning  the  use  of  value 
engineering  reviews  conducted  during 
the  procurement  process  and  post 
award.  While  such  reviews  may  be 
useful  in  meeting  a  contracting  agency's 
project  objectives,  they  do  not 
necessarily  meet  the  objectives  of 
FHWA's  value  engineering  analysis 
requirement. 

"The  ARTBA,  the  TCA,  the  Colorado 
DOT  and  the  Texas  DOT  suggested  that 
the  FHWA  allow  the  use  of  alternate 
technical  concepts  during  the  proposal 
development  process.  These  entities 
suggested  that  the  alternate  technical 
proposal  process  is  similar  to  value 
engineering  and  may  be  even  more 
thorough  than  any  formal  value 
engineering  procedme  presenUy 
required,  lliese  commenters  stated  that 
the  proposed  alternative  technical 
proposals  are  typically  well  developed 
since  they  incorporate  both  designer 
and  contractor  input.  Both  the  proposer 
and  the  contracting  agency  benefit  bom. 
the  use  of  this  procedure  as  it  gives  the 
proposer  a  potential  means  of  lowering 
its  proposal  price  and  the  contracting 
agency  receives  100  percent  of  the  cost 
saving.  The  Colorado  DOT  requested 
that  the  FHWA  make  it  clear  that 
alternate  technical  concepts  be  allowed 
in  the  design-build  procurement 
process. 

While  the  FHWA  questions  the 
overall  efiiectiveness  of  a  value 
engineering  requirement  during  the 
proposal  process  or  after  contract  award, 
several  commenters  provided 
convincing  testimony  that  such 
provisions  should  not  be  prohibited.  As 
long  as  the  contracting  agency  maintains 
a  fedr  and  competitive  process  in 
reviewing,  evaluating  and  recognizing 
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ahemate  technical  concepts,  the  FHWA 
has  no  obiection  to  the  use  of  alternate 
technical  concepts.  For  this  reason,  we 
have  modified  the  language  in  §  636.209 
to  allow  the  use  of  the  alternate 
technical  proposal  concept  as  long  as 
such  alternate  concepts  do  not  change 
the  assumptions  used  in  the 
environmental  decision  making  process. 
However,  contracting  agencies  must  not 
rely  solely  on  an  alternate  technical 
concept  requirement  to  fulfill  the 
FHWAs  value  engineering  analysis 
requirement. 

SAVE  tatemational,  a  value 
engineering  society,  proposed  a  revision 
to  this  section  that  would  require  STDs 
to  perform  a  value  engineering  analysis 
prior  to  the  procurement  process  and 
allow  other  value  engineering  studies 
during  the  procurement  process  and 
during  the  life  of  the  design-build 
contract  at  the  discretion  of  the  STD. 
This  association  stated  that  the  ^atest 
opportunity  for  savings  exists  prior  to 
the  initiation  of  the  design-build 
procurement  process,  and  therefore, 
recommended  that  the  FHWA  require  a 
value  engineering  analysis  at  this  point 
and  allow  additional  value  engineering 
studies  afterwards. 

The  FHWA  agrees  with  the  concept  of 
requiring  a  value  engineering  analysis 
prior  to  the  release  of  the  Request  for 
Proposal  (RFP)  document.  SAVE 
International  suggested  two  additional 
value  engineering  reviews  but 
recommended  that  these  two  be 
discretionary:  therefore,  we  did  not  feel 
it  was  necessary  to  include  these 
provisions  in  the  regulation. 

The  AASHTO  and  the  DBIA  suggested 
that  value  engineering  is  inherent  in  the 
design-build  process  but  also  suggested 
that  this  section  needs  further 
clarification.  The  AASHTO  questioned 
why  the  FHWA  was  modifying  the 
existing  value  engineering  regulation 
and  several  STDs  (Florida,  Utah.  New 
Jersey  and  Washington)  recommended 
no  changes  to  the  existing  value 
engineering  regvilation.  They  indicated 
that  the  existing  regidation  applies  to 
any  Federal-aid  highway  project  on  the 
National  Highway  System  greater  than 
$25  million,  regardless  of  whether  is  it 
a  design-build  or  a  design-bid-build 
project.  These  commenters  suggested 
that  the  proposed  modifications  are  not 
necessary. 

Still  other  commenters  suggested 
several  modifications  to  the  NPRM 
language  to  clarify  requirements.  The 
TCA  suggested  that  contracting  agencies 
should  be  given  the  flexibility  to 
determine  which  project  procedures  or 
contract  requirements  could  be  used  to 
fulfill  the  value  engineering  analysis 
required  by  the  FHWA. 


While  the  FHWA  agrees  with  the 
commenters  who  suggested  that  value 
engineering  concepts  may  be  inherent  in 
the  design-build  process,  we  disagree 
with  the  commenters  who  suggested 
that  all  design-build  projects  would 
fulfill  the  FHWA's  value  engineering 
analysis  requirement.  The  use  of  the 
design-build  project  delivery  method 
does  not  fulfill  the  congressional 
mandate  for  a  value  engineering 
analysis  on  National  Highway  System 
projects  greater  than  $25  million. 

In  consideration  of  all  of  these 
comments,  the  FHWA  believes  that  it  is 
necessary  to  amend  the  NPRM  language 
to  clarify  the  minimum  requirements  for 
fulfilling  the  value  engineering  analysis 
requiremeht  on  design-build  projects. 
For  the  purpose  of  clai-ification,  we 
revised  the  language  to  require  a  value 
engineering  analysis  prior  to  the  release 
of  the  RFP  document.  The  NPRM 
provisions  of  paragraph  (e)(2)  have  been 
deleted.  The  final  rule  clearly  states  that 
a  value  engineering  analysis  is  required 
prior  to  the  release  of  the  RFP 
dociunent.  This  will  be  the  only 
requirement  for  fulfilling  the  value 
engineering  analysis  requirement  for 
design-build  projects  on  the  National 
Highway  System  greater  than  $25 
million.  This  does  not  preclude  further 
value  engineering  reviews  or  studies  at 
subsequent  points  in  the  procurement 
process  or  even  after  contract  award. 
However,  subsequent  value  engineering 
reviews  will  not  be  acceptable  for  the 
purposes  of  fulfilling  the  value 
engineering  analysis  requirement. 

Part  630— Preconstruction  Procedures        Section  635.102    Definitions 


build  projects,  the  design-builder  would 
develop  the  traffic  control  plan.  It  was 
also  suggested  that  the  responsible 
person  be  an  employee  of  the  design- 
builder  or  a  subcontractor. 

The  FHWA  disagrees  with  this 
conunent.  We  did  not  modify  this 
section  and  traffic  control  plans  are 
beyond  the  scope  of  this  rulemaking 
action.  The  FHWA  will  consider 
appropriate  revisions  to  its  policy  in 
this  area  in  a  future  rulemaking. 

Part  633— Required  Contract  Provisions  ' 

Section  633.102    Applicability 

The  TCA  suggested  that  this  section 
be  modified  to  allow  contracting 
agencies  to  strike  or  modify  Section  VII 
of  Form  FHWA-1273.  Required 
Contract  Provisions,  that  concerns 
minimiun  contracting  responsibilities  of 
the  prime  contractor.  A  similar 
reconunendation  was  provided  for 
Appendix  B,  Section  V1II(4)  for 
Appalachian  projects. 

The  FHWA  disagrees  with  this 
comment.  Althou^  the  FHWA 
proposed  to  change  the  contracting 
requirements  of  §  635.116  for  design- 
build  contracts  in  the  NPRM,  such  a 
change  would  best  be  implemented  with 
a  modification  to  Form  FHWA  1273, 
Required  Contract  Provisions  and 
Attachment  A  for  Appalachia  projects. 
These  changes  are  beyond  the  scope  of 
this  rulemaking. 

Part  635 — Construction  and 
Maintenance 


Section  630.203    Applicability 

The  TCA  suggested  that  this  section 
be  modified  to  provide  an  exception  for 
design-build  projects  such  that 
contracting  agencies  would  not  be 
subject  to  the  FHWA*s  requirements  for 
the  preparation,  submission  and 
approval  of  plans,  specifications, 
estimates  and  supporting  documents  on 
Federal-aid  projects. 

The  FHWA  disagrees  with  this 
comment.  The  FHWA's  requirements  for 
reviewing  and  approving  design-build 
RFP  documents  are  contained  in  23  CFR 
635.112.  Therefore,  it  is  not  necessary  to 
modify  §630.203. 

Section  630. 1010    Contents  of  the 
Agency  Procedures 

The  TCA  suggested  that  a  revision  be 
made  to  the  FHWA's  policies  in  Subpart 
J,  Traffic  Safety  in  Highway  and  Street 
Work  Zones,  to  accommodate  design- 
build  projects.  This  commenter 
suggested  that  the  existing  regulations 
be  modified  to  indicate  that,  for  design- 


The  ACEC  indicated  the  proposed 
modifications  were  acceptable.  The  TCA 
suggested  that  the  FHWA  add  a 
definition  for  the  term  "contracting 
agency"  (or  cross-reference  the 
definition  in  part  636).  revise  the 
definition  of  "design-build  project." 
revise  the  definition  of  "incentive/ 
disincentive  for  early  completion,"  and 
use  the  term  "contracting  agency" 
instead  of  "STD"  in  many  sections 
within  part  635.  The  TCA  also  suggested 
that  the  current  definition  of  "design- 
build  project"  anight  preclude  the  STD 
from  entering  into  multiple  contracts 
relating  to  a  single  project. 

The  FHWA  agrees  with  the  comment 
concerning  the  definition  of  a  design- 
build  project.  We  have  modified  the 
definition  to  read  as  follows:  "Design- 
build  project  means  a  project  to  be 
developed  using  one  or  more  design- 
build  contracts."  The  other  suggested 
revisions  are  either  beyond  the  scope  of 
this  rulemaking  or  are  not  appropriate. 


Section  635. 1 04    Method  of 
Construction 

The  ACEC  indicated  the  proposed 
modifications  were  acceptable.  The  TCA 
recommended  that  the  FHWA  modify 
this  section  to  clearly  indicate  that 
contracting  agencies  do  not  need  to 
justify  design-build  as  being  more  cost- 
effective  than  design-bid-build. 

Section  636.106  clearly  indicates  that 
a  contracting  agency  may  use  design- 
build  for  any  project  that  the  contracting 
agency  believes  is  appropriate. 
However,  we  added  a  sentence  to 
§635.104  to  indicate  that  no 
justification  of  cost  effectiveness  is 
necessary  in  selecting  projects  for  the 
design-build  delivery  method. 

Section  635. 1 05    Supervising  Agency 

The  TCA  recommended  that  the 
FHWA  modify  this  section  to  clarify  the 
relationships  among  the  FHWA.  the 
STDs  and  local  agencies. 

The  FHWA  disagrees  with  this 
comment.  This  subject  is  not 
appropriate  for  the  scope  of  this 
rulemaking.  Section  635.105(c) 
describes  the  responsibilities  for  STDs 
and  locals  when  a  project  is 
administered  by  a  local  public  agency. 
The  details  of  these  relationships  are 
defined  in  the  local  stewardship 
agreement  between  the  FHWA  Division 
Office  and  the  STD. 

Section  635.107    Participation  by 
Disadvantaged  Business  Enterprises 

"The  ACEC  and  the  ARTBA  found  the 
disadvantaged  business  enterprises 
(DBE)  provisions  in  the  NPRM  to  be 
satisfactory.  On  the  other  hand, 
numerous  commenters  suggested  that 
the  NPRM  language  in  §  635.107(b)  was 
not  clear  or  that  it  conflicts  with  the 
requirements  of  49  CFR  part  26. 

'The  Missouri  DOT  and  several 
individuals  were  concerned  with  a 
provision  that  would  allow  contractors 
to  furnish  specific  DBE  commitment 
information  after  the  award  of  contract. 
The  DBIA  and  the  California  DOT 
suggested  that  the  NPRM  was  not  clear 
in  defining  what  information,  material 
and/ or  data  should  be  used  to  make  a 
fair  and  reasonable  judgment 
concerning  proposer's  efforts  to  meet 
the  DBE  goal  during  the  evaluation 
process. 

Several  individuals  expressed  the 
concern  that  post-award  DBE 
commitment  requirements  woidd  make 
the  STD's  enforcement  efforts 
problematic  since  it  would  be  difficult 
for  the  STD  to  be  certain  that  any  DBE 
participation  would  actually  occur  once 
the  contract  is  awarded  and  underway. 

Some  individual  commenters 
recommended  that,  as  a  minimum. 


proposers  be  required  to  sign  and 
notarize  letters  of  subcontract  intent  (co- 
signed  by  the  DBE)  confirming  that  the 
contractor  actually  discussed  the  project 
with  the  DBE  for  specific  products/ 
services  at  specific  amounts. 

The- FHWA  appreciates  the  concerns 
of  the  commenters  who  must  administer 
DBE  provisions  on  design-build 
projects.  We  agree  with  the  conunenters 
who  suggested  that  it  is  not  always 
feasible  to  require  proposers  to  submit 
DBE  commitments  prior  to  award.  The 
level  of  design  provided  in  the  RFP 
document  is  often  not  sufficient  to  allow 
the  design-builder  to  enter  into 
subcontracts.  In  many  cases,  the  design- 
builder  may  not  have  advanced  the 
design  to  a  sufficient  level  during  the 
proposal  process  to  serve  as  a  basis  for 
negotiating  subcontracts.  In  many  cases, 
it  will  be  impractical  to  require  design- 
build  proposers  to  provide  DBE 
subcontract  commitments  prior  to  the 
award  of  the  contract. 

The  New  Jersey  DOT  commented  that 
many  DBEs  do  not  have  the  capacity  to 
perform  significant  subcontracts  on 
large  design-build  projects  and  that 
opportunities  for  DBE  engineering  firms 
may  be  limited  by  contractors  who  are 
used  to  dealing  with  DBE  construction 
contractors. 

The  California  EMDT  suggested  that 
separate  goals  for  the  design  and 
construction  phases  might  be 
appropriate  to  allow  greater 
opportunities  for  DBE  engineering  firms. 

We  agree  with  these  commenters.  In 
setting  project  DBE  goals,  the  STDs 
should  consider  separate  DBE  goals  for 
the  various  elements  of  a  design-build 
project.  At  the  STD's  discretion, 
separate  goals  may  be  used  based  on  the 
amount  and  availability  of  DBEs  for 
certain  elements  of  the  project.  In  some 
cases  it  may  be  appropriate  to  utilize 
separate  DBE  gosds  for  design  and 
construction  services  (or  other  services 
such  as  right-of-way  acquisition, 
construction  inspection,  etc.).  However, 
we  recognize  that  the  goal  setting 
process  is  governed  by  49  CFR  part  26 
and  STDs  are  to  be  guided  by 
interpretations  provided  for  in  §  26.9. 

The  AASHTO  commented  that  the 
use  of  DBE  commitments  as  proposal 
evaluation  factors,  as  described  in 
§  635.107(b)(4)  should  be  left  to  the 
State's  discretion.  On  the  other  hand, 
the  AGC  suggested  that  DBE 
commitments  "above  or  below"  the 
contractual  reqiiirements  m^st  not  be 
used  as  a  proposal  evaluati(>a  factor  in 
determining  die  successful  offeror.  The 
AGC  indicated  that  where  the  design- 
builder  has  demonstrated  a  good  feith 
effort  to  achieve  contract  goals,  ^lure 
to  achieve  the  goab  should  not  be  a 


determining  factor  in  the  selection 
process. 

The  FHWA  appreciates  the  differing 
viewpoints  of  both  contracting  agencies 
and  industry  participants.  At  their 
discretion,  contracting  agencies  may 
require  design-build  proposers  to 
submit  DBE  utilization  information  or 
DBE  commitments  and  such 
information  may  be  used  in  a 
determination  of  responsiveness  prior  to 
contract  award.  However,  we  kept  the 
NPRM  provision  that  precludes 
contracting  agencies  from  using 
proposal  evaluation  factors  that  are 
based  on  DBE  commitments  above  the 
contractual  requirements.  The  degree  of 
DBE  use  in  excess  of  the  goal  should  not 
be  used  as  an  evaluation  factor  that 
would  provide  an  additional  credit  or 
preference  in  the  selection  process. 

The  AASHTO  and  three  STDs 
(Florida,  South  Carolina,  and  Virginia) 
suggested  that  this  section  was  too 
prescriptive  and  did  not  account  for  all 
possible  measures  of  ensuring  equality. 
The  AASHTO  recommended  that  this 
section  of  the  regulation  merely  provide 
a  requirement  for  the  contracting 
agency's  design-build  program  to 
comply  with  the  State's  approved  DBE 
plan.  'The  Colorado  EXDT  suggested  that 
the  regulations  give  the  STDs  more 
fiexibilify  to  determine  the  methodology 
to  implement  DBE  programs  based  on 
the  specific  requirements  of  the  design- 
build  project.  'The  FHWA  agrees  with 
these  commenters. 

In  light  of  die  above,  the  FHWA 
believes  that  the  comments  provided  to 
the  docket  concerning  this  section  of  the 
NPRM  raised  significant  DBE/design- 
build  issues  and  highlighted  the  fact 
that  NPRM  paragraph  (b)  was  not  clear. 
However,  few  commenters  provided 
suggestions  that  would  provide 
sufficient  clarity  for  the  resolution  of 
these  issues  in  all  cases.  We  have 
elected  to  simplify  the  language  in  the 
regulatory  section  by  requiring 
compliance  with  49  CFR  part  26  and  the 
STD's  approved  DBE  plan.  It  will  be 
incumbent  upon  those  States  that  are 
using  the  design-build  project  delivery 
method  to  modify  their  DBE  plans  to 
address  these  issues.  The  STDs  will 
have  the  flexibility  to  structure  their 
DBE  plans  to  meet  individual  design- 
build  project  goals  while  complying 
with  the  requirements  of  49  CFR  part 
26. 

Section  635.109    Standardized 
Changed  Condition  Clauses 

Several  commenters  suggested  that 
the  FHWA  does  not  have  the  statutory 
authority  to  require  the  use  of  the 
standardized  change  condition  clauses 
on  design-build  projects.  Tide  23.  U.S. 
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Code,  section  112(e)(2)(B)  specifically 
exempts  design-build  contracts  from 
being  required  to  include  these  clauses. 
Some  of  tbese  commenters  believed  that 
the  terminology  used  in  the  existing 
clauses  might  be  incompatible  with  the 
common  use  of  design-build 
terminology.  For  example,  the 
standardized  "Suspension  of  Work 
Ordered  by  the  Engineer"  clause  uses 
the  term  "engineer"  to  refer  to  the 
owner's  representative.  However, 
several  commenters  noted  an 
inconsistency  with  common  design- 
build  terminology  where  the  term 
"engineer"  refers  to  the  design-builder's 
engineer. 

The  ARTBA  recommended  that  the 
FHWA  "strongly  encourage"  STDs  to 
use  these  clauses  instead  of  mandating 
the  use  of  standardized  clauses.  The 
DPC  suggested  that  the  use  of  these 
clauses  should  generally  be  left  to  each 
STD  to  assess  on  a  project-by-project 
basis.  There  could  potentially  be  a 
situation  where  risk  allocation  is 
unbalanced  because  of  the  use  of  such 
clauses.  The  TCA  suggested  that  where 
the  design-builder  is  given 
responsibility  for  tasks,  such  as.  quality 
assurance  or  environmental  mitigation, 
the  owner  may  want  to  have  the  ability 
to  temporarily  stop  work,  without 
providing  a  time  extension  or  declaring 
a  default,  so  as  to  enable  it  to  determine 
whether  a  problem  exists. 

Several  commenters  representing  the 
contracting  industry  strongly  urged  the 
FHWA  to  require  the  use  of  a  standard 
"changed  conditions"  clause  and  also 
supported  the  use  of  a  "Suspensions  of 
Work  Ordered  by  the  Engineer"  clause 
on  design-build  projects.  These 
commenters  believed  that  the  clauses 
are  appropriate  for  the  risk  and 
responsibilities  that  are  shared  with  the 
design-builder  in  creating  a  fair  and 
equitable  contract  for  all  parties.  They 
suggested  that  inappropriate  risk 
shifting  will  only  increase  the  overall 
project  cost  and  may  increase  the 
potential  for  unneeded  litigation. 

The  FHWA  believes  that  flexibility  is 
appropriate  for  this  issue.  Section  1307 
of  the  TEA-21  clearly  indicates  that  the 
standardized  change  condition  clauses 
may  not  be  applied  to  design-build 
projects.  In  the  proposed  rule,  the 
FHWA  took  the  position  that  it  would 
be  appropriate  to  require  one  of  the 
three  clauses — the  suspensions  of  work 
ordered  by  the  engineer.  The  FHWA 
also  proposed  that  the  two  other 
standardized  clauses  be  used 
appropriately  where  the  risk  and 
responsibility  are  shared  with  the 
design-builder. 

In  traditional  design-bid-build 
projects,  risk  and  responsibility  are 


generally  well  defined  and  there  is  little 
variation  from  project  to  project.  The 
standardized  changed  condition  clauses 
are  very  appropriate  for  these  projects. 
However,  for  design-build  projects,  risk 
sharing  and  the  ability  to  manage  and 
control  risk  vary  with  each  project.  In 
light  of  the  comments  received,  the 
FHWA  has  elected  to  provide  flexibility 
to  the  contracting  agencies  who  must 
perform  risk  analysis  and  structure 
contract  provisions  based  on  the 
individual  characteristics  of  each 
project.  Therefore,  the  final  rule  strongly 
encourages  but  does  not  mandate  the 
use  of  "suspensions  of  work  ordered  by 
the  engineer"  clause.  Contracting 
agencies  may  also  consider  "differing 
site  condition"  and  "significant  changes 
in  the  character  of  work"  clauses  which 
are  appropriate  for  the  risk  and 
responsibilities  that  are  shared  with  the 
design-builder. 

Section  635. 110    Licensing  and 
Qualification  of  Contractor 

Several  commenters  agreed  with  the 
NPRM  language  that  allows  STDs  to  use 
their  own  licensing  and  pre- 
qualification  requirements.  However, 
the  ARTBA  expressed  a  concern 
regarding  a  provision  that  would  allow 
proposers  to  demonstrate  their  ability  to 
become  licensed.  Instead  it 
reconunended  that,  if  required,  proof  of 
licensing  and/or  prequalification  should 
be  demonstrated  at  the  time  of 
submission  of  the  proposal.  We  disagree 
and  have  not  made  this  change  to  the 
rule. 

The  ACEC  expressed  a  concern  that 
by  allowing  STDs  to  use  their  own 
prequalification  and  licensing  statutes 
and  procedures,  design  firms  may  be 
precluded  from  leading  a  design-build 
team  if  the  State  requirements  are  too 
stringent. 

The  DPC  agreed  with  the  FHWA's 
approach  in  allowing  STDs  to  use  their 
prequalification  procedures,  but 
expressed  a  concern  that  STDs  may  rely 
heavily  on  existing  prequalification 
practices  instead  of  developing 
procedures  specifically  for  design-build. 
This  commenter  believed  that  this  could 
limit  the  formation  of  joint  ventiues. 
The  FHWA  recognizes  this  concern  but 
does  not  believe  that  it  is  appropriate  to 
require  STDs  to  modify  their  existing 
procedures  to  use  design-build. 

The  TCA  suggested  that  the  NPRM 
language  for  this  section  was  confusing 
and  did  not  appear  to  be  necessary.  This 
commenter  was  concerned  that  the 
NPRM  could  be  interpreted  to  require 
local  agencies  to  comply  with  State 
prequalification  requirements.  The 
FHWA  agrees  and  incorporated  minor 
revisions  in  §  635.110(f)(2)  to  clarify  that 


local  public  agencies  are  not  required  to 
comply  with  State  prequalification 
requirements. 

The  AASHTO  questioned  a  perceived 
discrepancy  between  the  prohibition 
against  geographical  preferences  in  the 
preamble  versus  the  use  of  the  words 
"may  not"  in  the  regulatory  section  of 
23  CFR  635.110(f)(1).  The  final  rule 
provides  a  prohibition  for  geographic 
preferences.  Such  preferences  limit 
competition  and  may  not  be  used. 

In  consideration  of  the  above 
comments,  the  FHWA  made  minor 
changes  to  this  section.  As  stated  in  the 
NPRM,  prequalification  and  licensing 
procedures  may  be  used,  however,  such 
procedures  may  not  limit  competition  or 
preclude  an  otherwise  qualified 
proposer  from  submitting  a  proposal. 
The  STDs  have  the  flexibilify  to  develop 
prequalification  procedures  appropriate 
for  die  specific  characteristics  of  a  given 
design-build  project. 

Section  635. 112    Advertising  for  Bids 
and  Proposals 

The  DBIA  suggested  that  the  FHWA 
authorization  should  be  based  on  the 
contract  award  rather  than  the  RFP 
document.  The  DBIA  and  the  Orange 
North-American  Trade  Rail  Access 
Corridor  Authority  were  concerned  that 
the  requirement  for  the  FHWA  to 
approve  the  RFP  document  would  only 
lead  to  extensive  time  delays.  The  DBLA 
believed  that  the  FHWA's  approval 
process  would  serve  to  add  additional 
time  to  what  is  usually  a  very  time- 
sensitive  project  schedule,  thereby 
diminishing  any  possible  time  savings 
advantage.  The  DBIA  further  suggested 
that  STDs  be  allowed  to  proceed  "at 
risk"  with  the  procurement  process, 
with  the  recognition  that  they  must 
comply  with  the  rules  in  order  to  obtain 
the  FHWA  authorization  prior  to 
contract  award. 

The  FHWA  disagrees  with  these 
comments.  Since  the  release  of  the  RFP 
document  is  a  key  point  in  the  project 
development  process,  it  is  also  an 
appropriate  point  for  the  FHWA's 
project  approval. 

The  TCA  suggested  that  contracting 
agencies  should  have  the  ability  to 
.  proceed  with  a  project  using  their  own 
funds  and  at  their  own  risk,  without  the 
FHWA's  approval,  pending  the  final 
NEPA  decision.  This  commenter 
suggested  that  the  FHWA  project 
authorization  is  only  necessary  prior  to 
the  commencement  of  final  design  or 
the  initiation  of  construction  work.  This 
commenter  recommended  that  the 
FHWA  issue  a  "statement  of  no 
objection"  in  response  to  a  written 
request  bom  the  contracting  agency 
accompanied  by  certificates  evidencing 
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compliance  with  applicable 
requirements. 

Tlie  FHWA  disagrees  with  this 
oomment  It  is  not  appropriate  to  make 
Fedoal-aid  participation  decisions  after 
major  proiect  decisions  have  been  made 
and  possibly  after  a  contracting  agency 
has  incurred  costs. 

The  Colorado  DOT  recommended  that 
the  FHWA  daiify  the  diflarence 
between  "nu^or"  and  "minor"  addenda. 
The  FHWA  does  not  agree  that  this 
clarification  is  appropriate  in  the  final 
rule.  The  FHWA  Divi«on  Administrator 
currently  has  the  flexibility  to  define 
"maj<v"  and  "minor"  addenda,  lliis 
flexibility  will  continue  for  design-build 
projects. 

Several  commenters  provided 
recommendations  concerning  the 
delegation  of  the  FHWA's  approval 
authority  from  Headquarters  to  the 
Division  Offices.  See  §  636.107  for 
dotflilfi. 

In  simimary,  the  FHWA  is  not 
revising  this  section.  As  previously 
noted,  the  FHWA  is  accountable  for  the 
appropriate  expenditure  of  funds  from 
the  highway  trust  fund.  It  is  importint 
for  the  FHWA  to  implement  sufficient 
review  and  accountability  procedures  so 
that  it  can  fulfill  its  stewardship 
obligation.  The  FHWA  Division 
Administrator's  review  and  approval  of 
the  RFP  duciunent  is  an  important  and 
timely  approval  in  the  FHWA's 
authorization  of  a  design-build  project. 
The  STD  and  the  FHWA  Division  Office 
should  identify  the  review  and  approval 
procedures  that  will  enable  the  FHWA 
to  fulfill  its  stewardship  obligations  for 
design-build  projects. 

Section  635.113    Bid  Opening  and  Bid 
Tabulations 

The  Orange  North- American  Trade 
Rail  Access  Corridor  Authority  was 
concerned  about  the  requirement  to 
furnish  a  tabulation  of  proposal  costs. 
This  commenter  was  concerned  with  a 
possible  breach  in  confidentiality 
procedures  and  the  need  to  maintain  the 
integrity  of  the  selection  process  while 
minimizing  chances  for  protests  or 
disputes  over  the  selection  method. 

One  private  individual  suggested  that 
the  requirement  to  furnish  a  tabulation 
of  price  information  should  only  be 
associated  with  post  contract  award 
information. 

The  TCA  recommended  that  the 
FHWA  revise  §  635.113(c)(2)  to  refer  to 
"price  proposal  line  items"  instead  of 
"proposal  costs."  In  addition,  this 
commenter  suggested  changing 
.  references  to  "STD"  to  "contracting 
agency." 

In  consideration  of  these  comments, 
the  FHWA  has  incorporated  some  ooinor 


revisions  in  this  section  to  indicate  that 
the  tabulation  of  proposal  prices  is  to  be 
done  after  the  award  of  contract.  This 
should  address  the  confidentiality 
concerns  expressed  .by  two  conunenters. 
The  FHWA  does  nc^  believe  is  it 
necessary  to  use  the  term  "price 
proposal  line  item"  as  the  rule  language 
is  sufficiently  clear.  The  FHWA  al»o 
prefers  to  use  the  term  "STD"  rather 
than  "contracting  agency"  to  mainhiin 
consistency  throughout  this  part 

Section  635. 114    Award  of  Contract 
and  Concurrence  in  Award 

Several  commmter .  suggested  that 
paragr^h  (k)  appeared  to  preclude 
STDs  from  entering  uegotiations 
fblk)wing  the  proposal  being  submitted 
but  before  the  contract  award.  The 
AASHTO  suggested  revising  this 
statement  to  read  "Design-build 
contracts  shall  be  awardsd  in 
accordance  with  the  RFP  document." 
The  TCA  sug^sted  that  the  reference  to 
Part  636  is  inconsistent  with  the  TEA- 
21  requirement  that  allows  contracting 
agencies  to  use  any  procurement 
process  permitted  by  applicable  State  or 
local  law. 

We  made  a  minor  change  to  this 
section  to  indicate  that  design-build 
contracts  shall  be  awarded  in 
accordance  with  the  RFP  document.  The 
FHWA  did  not  intend  to  preclude  the 
use  of  the  part  636  competitive 
acquisition  procedures.  The  comment 
regarding  inconsistencies  was 
previously  addressed  in  the  Background 
portion  of  this  preamble. 

Section  635. 116    Subcontracting  and 
Contractor  Responsibilities 

Peter  Kiewit  and  Sons,  Inc.  supported 
the  proposed  changes  while  the  ARTBA 
objected  to  waiving  the  current  30 
percent  self-performance  requirement. 
The  ARTBA  believed  that  the  30  percent 
requirement  should  remain  in  place  for 
projects  imder  the  $50  million  threshold 
that  will  continue  to  be  approved  under 
SEP-14.  The  ARTBA  suggested  that  the 
FHWA  should  clarify  what  type  of  work 
done  by  a  design-builder  would  be 
applicable  to  a  minimiun  percentage 
level  of  work  (design  work  for  example). 
The  ARTBA.  ACEC  and  the  DPC 
recommended  that  the  FHWA  offer 
some  guidance  to  the  STDs  so  that  self- 
performance  requirements  match  the 
actual  needs  of  the  project  and  are  not 
set  arbitrarily. 

The  FHWA  appreciates  these 
concerns,  however,  we  do  not  believe  it 
is  appropriate  to  provide  guidance 
concerning  self-performance 
requirements  in  the  final  rule. 
Contracting  agencies  will  have  the 
flexibility  to  implement  minimum  self- 


performance  requirements  for  a  project 
if  they  feel  that  this  is  appropriate.  The 
FHWA  believes  that  flexibility  is 
appropriate  in  this  area  and  does  not 
believe  that  it  is  appropriate  for 
continued  evaluation  under  SEP-14. ' 
While  a  joint  AASHTO/hidustry/FHWA 
guidance  paper  on  this  subject  may  be 
desirable,  that  is  outside  of  the  scope  of 
this  final  rule. 

The  TCA  believed  the  term  "design- 
builder"  as  used  in  this  section 
warranted  further  definition  to  include 
any  firms  which  are  equity  participants 
in  the  design-builder,  their  sister  and 
parent  companies,  and  their  wdiolly 
owned  subsidiaries.  The  FHWA  agrees 
%vith  this  conunent  We  added  a 
sentence  to  clarify  die  definition  of  a 
design-builder  for  this  section  to 
include  equity  participants  in  the 
design-build  firm,  its  sister  and  parent 
companies,  and  their  wholly  owned 
subsidiaries. 

Several  conunenters  expressed 
opposition  to  the  FHWA's  proposal  to 
eliminate  the  30  percent  requirement 
These  commenters  believed  that  such 
requirements  are  necessary  to  minimize 
the  potential  for  fraud  that  could  occur 
when  certain  companies  are  used  as 
pass-through  firms  to  meet  DBE 
requirements. 

We  disagree  with  this  comment  We 
do  not  believe  that  the  elimination  of 
the  30  percent  self-performance 
requirement  will  lead  to  an  increased 
potential  for  fraud.  The  DBE  provisions 
at  49  CFR  part  26  define  commercially 
useful  function  and  provide  adequate 
guidance  for  the  crediting  of  DBE 
related  work  to  minimize  the  potential 
for  fraud. 

The  Colorado  DOT  objected  to  the 
prohibition  regarding  subcontract  goals. 
This  conunenter  believed  that 
subcontract  goals  ensure  that  the  design- 
build  contractor  on  large  projects  use  all 
different  sizes  and  levels  of 
subcontractors.  This  conunenter  further 
suggested  that  provision  be  reduced  to 
a  guideline  and  a  recommendation.  We 
disagree  with  this  conunent.  The  FHWA 
continues  to  believe  that  such 
requirements  could  serve  as  a  local 
contracting  preference  and  thereby 
create  an  artificial  contractual  barrier  to 
the  design-builder's  ability  to  manage  an 
efficient  contract.  Therefore,  we  did  not 
make  any  modffications  to  this 
paragraph. 

Section  635.122    Participation  in 
Progress  Payments 

Three  commenters  suggested  that  this 
proposed  section  was  satisfactory.  One 
commenter  suggested  that  the  term 
"STD"  be  revised  to  "contracting 
agency."  For  reasons  previously 
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indicated,  the  FHWA  prefers  to  use  the 
tenn  STD  throughout  this  section. 

Section  635.309    Authorization 

The  Wisconsin  DOT  suggested  an 
amendment  to  the  proposed  language  in 
§635.309(p){2)  that  would  allow  a 
design-build  project  to  continue  during 
a  conformity  lapse,  if  the  NEPA  process 
was  completed  as  it  applies  to 
transportation  and  the  project  has  not 
changed  significantly  in  design  scope. 
This  commenter  recommended  that  the 
project  be  allowed  to  continue  because 
it  has  already  gone  through  the  air 
quality  analysis  and  it  had  been  shown 
not  to  increase  regional  emissions.  The 
FHWA  agrees  with  this  comment  but 
also  recognizes  that  projects  cannot 
proceed  during  a  conformity  lapse 
unless  the  FHWA  has  granted  project 
approval  or  authorization  prior  to  the 
conformity  lapse.  Accordingly,  the 
FHWA  has  elected  to  revise  the 
language  in  §  635.309(p)(2)  to  allow  a 
design-build  project  to  continue  during 
a  conformity  lapse  if  the  NEPA  process 
was  completed  and  the  FHWA 
authorized  the  design-build  project, 
prior  to  the  conformity  lapse. 

The  Florida  DOT  suggested  that 
contracting  agencies  should  not  have  to 
provide  any  certification  of  right-of-way 
prior  to  release  of  the  RFP  document. 
This  commenter  suggested  that  the 
project  assurances  required  by  49  CFR 
24.4  should  be  adequate  to  cover  all 
subsequent  federally  assisted  projects. 
Several  commenters  suggested  a 
revision  to  §  635.309(p)(l)(v)  since  the 
design-builder's  schedule  is  not  known 
at  the  time  of  the  release  of  the  RFP 
document.  The  suggested  revision 
would  allow  the  STD  to  certify  that  all 
necessary  arrangements  will  be  made  for 
the  completion  of  right-of-way,  utility, 
and  railroad  work  and  would  allow  the 
STD  to  include  such  work  in  the  design- 
build  contract  if  desired. 

The  TCA  suggested  the  contracting 
agency  should  be  allowed  to  certify  that 
arrangements  have  been  made  by:  (1) 
Delegating  responsibility  to  the  design- 
builder,  or  (2)  obtaining  a  commitment 
from  the  contracting  agency  to  complete 
or  arrange  for  the  completion  of  all 
right-of-way,  utility  and  railroad 
relocations. 

The  FHWA  agrees  with  these 
commenters  and  has  elected  to  revise 
the  language  in  § 635.309(p)(l)(v)  to 
allow  contracting  agencies  to  certify  that 
sufficient  arrangements  will  be  made  for 
the  completion  of  the  necessary  right-of- 
way,  utility,  or  railroad  relocation  work. 
The  FHWA  agrees  that  STDs  may  base 
this  certification  on  their  use  of 
provisions  in  the  RFP  document  to 
accomplish  this  work  or  by  their  own 


coordination  efforts  during  the  contract. 
The  STDs  need  this  flexibility  in 
allocating  risk  and  preparing  the 
appropriate  contract  docimients. 

The  TCA  suggested  that  there  could 
be  numerous  problems  interpreting 
§635.309  paragraphs  (a)  through  (o) 
unless  paragraph  (p)  supersedes  rather 
than  supplements  prior  paragraphs.  We 
agree  in  part  with  diis  comment.  We 
provided  a  modification  of  this  section 
such  that  the  certification  requirements 
of  §  635.309  are  superseded  by 
paragraph  (p). 

Several  commenters  suggested  a 
change  to  §  635.309(p)(l)(iii)  to  allow 
STDs  to  release  the  RFP  document  prior 
to  the  conclusion  of  the  NEPA  process. 
The  AASHTO  recommended  that  the 
NEPA  process  be  allowed  to  continue 
until  contract  award,  as  the  amount  of 
time  between  RFP  and  contract  award 
can  be  significant  and  time  savings  is 
one  of  the  primary  advantages  of  the 
design-build  process.  The  New  York 
State  DOT  suggested  that  the  design- 
builder  be  allowed  to  perform  some 
work  necessary  to  complete  the  NEPA 
document  as  long  as  appropriate  trigger 
points  were  included  (i.e.  stop  or 
control  points  for  final  design  and 
construction).  The  FHWA  disagrees 
with  these  commenters.  The  issue  of 
NEPA  compliance  is  discussed  in 
§636.109  below. 

Section  635.41 1    Material  or  Product 
Selection 

Several  commenters  indicated  that  the 
NPRM  language  in  this  section  was 
acceptable.  Several  commenters  agreed 
with  the  NPRM  language  and  expressed 
a  concern  regarding  the  use  of    • 
proprietary  product  provisions  in  the 
RFP  document  that  may  limit  DBF 
participation.  These  commenters 
believed  that  certain  DBE  firms  might 
lack  access  to  purchasing,  distribution 
or  production  of  certain  proprietary 
materials.  The  TCA  suggested  that  the 
intent  of  this  paragraph  was  to 
supersede  existing  paragraphs  (a) 
through  (e)  of  the  existing  regulation 
and  recommended  language  to 
accomplish  this.  The  FHWA  does  not 
agree  with  this  comment. 

No  revisions  of  this  section  are 
provided.  It  was  not  the  FHWA's  intent 
to  supersede  paragraphs  (a)  through  (e). 
The  intent  of  the  existing  regidation  is 
to  ensure  open  competition  in  the 
contracting  agency's  material  or  product 
selection  requirements.  The  intent  of  the 
language  was  to  supplement  the  existing 
regulation  for  design-build  projects  by 
limiting  the  requirement  to  materials, 
specifications,  or  processes  specifically 
set  forth  in  the  RFP  document. 


Section  635.4 1 3    Wamnty  Clauses 

The  ARTE  A  suggested  that  the  FHWA 
should  not  require  warranties  but  that 
this  decision  should  be  at  the  STD's 
discretion.  However,  the  ARTBA  went 
on  to  say  that  it  agreed  with  the  FHWA's 
proposal  to  only  allow  warranties  for 
specific  products  or  construction 
features  on  Federal-aid  design-build 
projects.  It  suggested  that  if  warranties 
are  allowed  beyond  this,  that  their 
coverage  be  limited  to  line  items  related 
to  workmanship  and  materials.  Peter 
Kiewit  and  Sons',  Inc.  recommended 
that  warranty  requirements  should 
include  specific  performance  criteria  for 
a  specific  product  or  featiure. 

Several  commenters  representing 
STDs  and  local  public  agencies 
suggested  that  the  use  of  warranties 
shoidd  be  left  to  the  discretion  of  the 
States  and  that  the  limitation  of 
warranties  to  specific  products  or 
construction  features  is  too  restrictive. 
These  commenters  suggested  that 
"bumper-to-bumper,  blanket,  or  general 
workmanship-and-material  warranties" 
are  Appropriate  for  design-build.  The 
AASHTO  and  the  Virginia  DOT  cited  an 
agreement  with  the  advocacy  for  asset 
management  at  the  Federal  level  for 
recommending  this.  The  FHWA 
appreciates  the  concern  of  these 
commenters.  We  agree  that  it  is 
desirable  to  provide  performance 
criteria  in  the  RFP  document  for 
performance  warranties  but  we  also 
believe  that  contracting  agencies  should 
have  some  flexibility  in  preparing 
warranty  provisions. 

The  Texas  DOT  suggested  that  there  is 
a  significant  difference  between  the  use 
of  warranties  on  a  traditional  design- 
bid-build  project  and  a  design-build 
project  that  must  be  taken  into  account. 
It  suggested  that  a  warranty  identifying 
specific  pieces  of  the  work  may  omit  a 
particular  component  and  shift  the  very 
risk  the  contracting  agency  was  hoping 
to  delegate  back  to  the  project  owner, 
thereby  nullifying  one  of  the  critical 
benefits  and  innovations  of  design- 
build.  The  Texas  DOT  went  on  to 
describe  the  successful  use  of  "blanket 
warranty"  clauses  on  major  design-build 
projects  and  suggested  that  such 
warranties  are  already  an  industry 
standard  and  are  expected,  priceable 
and  enforceable.  It  was  suggested  that 
the  FHWA  allow  the  use  of  "blanket 
warranty"  clauses  for  a  limited,  but 
reasonable  period  of  time,  in  order  to 
give  the  owner  time  after  the  completion 
of  the  project  to  discover  defects  in  the 
work.  The  FHWA  agrees  that  limited, 
general  project  warranties  may  be 
appropriate  in  some  circmnstances. 
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The  DBIA  suggested  that  performance 
warranties  are  routinely  negotiated  into 
design-build  contracts.  It  further 
suggested  that  due  to  the  unique  and 
specific  performance  requirements  of 
each  project.  STDs  need  the  flexibility 
to  negotiate  these  warranties  with  the 
offerors  on  each  project.  The  FHWA 
agrees  that  some  flexibility  is 
.  appropriate,  however,  we  are  concerned 
with  the  concept  of  negotiating 
warranties  into  design-build  contracts. 
Contracting  agencies  must  include 
warranty  performance  criteria  in  the 
RFP  document.  These  conditions  should 
not  be  "negotiated  into  the  contract" 
through  discussions  with  the  proposers. 
This  is  important  to  keep  a  level  playing 
field  and  provide  all  proposers  with  the 
opportimity  to  provide  competitive 
proposals. 

The  DPC  supported  the  proposed 
limitation  of  warranties  to  certain 
features  or  construction  products.  This 
association  was  concerned  with  the 
potential  for  unbalanced  risk  allocation, 
especially  as  it  might  apply,  directly  or 
indirectly,  to  the  project  design.  The 
ACEC  expressed  concern  regarding 
attempts  by  STDs  to  directly  or 
indirectly  extend  iminsurable  warranty 
provisions  to  professional  engineering 
services,  for  example,  those  that  go 
beyond  legal  standards  of  care  in  the 
industry.  The  FHWA  appreciates  the 
concern  of  these  commenters,  however, 
we  do  not  believe  it  is  appropriate  to 
address  this  in  the  final  nUe. 

The  National  Association  of  Surety 
Bond  Producers  expressed  support  for 
the  FHWA's  proposed  position  not  to 
alter  the  current  level  of  discretion 
provided  STDs  on  the  use  of  warranties. 
It  suggested  that  the  STDs  must  have 
sufficient  discretion  in  developing 
contracts  to  provide  for  the  proper 
allocation  of  risk.  However,  this 
commenter  went  on  to  express  many 
concerns  regarding  the  potential 
negative  effects  of  warranties  that 
extend  beyond  a  reasonable  duration  or 
include  requirements  that  are  beyond 
the  control  of  the  design-builder. 

In  light  of  the  above  comments,  we 
elected  to  provide  additional  flexibility 
in  the  final  rule.  We  agree  with  the 
STDs  who  suggested  that  contracting 
agency  discretion  is  appropriate  in  this 
area.  Based  on  the  comments  provided, 
it  appears  that  general  project 
warranties  are  a  valuable  asset  in 
preventing  and  correcting  construction 
defects  on  design-build  projects. 
Contracting  agencies  must  still 
incorporate  a  quality  assurance  program 
as  a  means  for  accepting  the  final 
product;  however,  ihe  FHWA  agrees 
that  short  term,  general  warranties  may 
be  beneficial  in  providing  the 


contracting  agency  with  a  method  for 
addressing  obvious  defects  with  the 
work.  Several  commenters  indicated 
that  this  is  already  industry  practice  for 
workmanship  and  material  warranties. 
In  addition,  the  FHWA  is  aware  that 
certain  State  laws  already  require 
contractors  to  furnish  one-year 
maintenance  bonds  on  traditional 
construction  contracts  to  protect  against 
any  failure  due  to  defective 
workmanship  or  materials.  For  this 
reason,  we  revised  this  section  to  allow 
general  project  warranties  on  NHS 
design-build  projects  with  the 
conditions  that:  (1)  They  are  short  term 
(one  to  two  years);  (2)  they  are  not  the 
sole*means  of  acceptance;  (3)  they  do 
not  include  items  of  routine 
maintenance  which  are  not  eligible  for 
Federal  participation;  and  (4)  they  may 
include  the  quality  of  workmanship, 
materials  and  other  specific  tasks 
identified  in  the  contract. 

A  provision  for  performance 
warranties  for  specific  products  or 
features  is  also  provided.  The 
contracting  agency  must  include 
detailed  performance  criteria  in  the  RFP 
document  so  that  all  proposers  are 
competing  on  a  level  playing  field.  The 
final  rule  also  includes  a  provision  that 
allows  contracting  agencies  to  receive 
alternate  warranty  proposals  that 
improve  upon  the  warranty  terms  in  the 
RFP  document.  For  best  value 
selections,  such  alternate  warranty 
proposals  must  be  in  addition  to  the 
base  proposal  that  responds  to  the  RFP 
requirements. 

Also,  see  the  discussion  regarding 
quality  assurance  programs  in  Section 
637.207. 

Part  636— Design-Build  Ckmtracting 

Section  636. 101     What  Does  This  Part 
Do? 

The  TCA  suggested  revisions  to  this 
section  to  indicate  that  the  TEA-21 
allows  contracting  agencies  to  use  any 
procurement  procedure  allowed  by 
applicable  State  and  local  Uw.  It  stated 
that  the  Congress  did  not  authorize  the 
FHWA  to  regulate  this  area  and 
suggested  that  the  FHWA's  role  should 
be  limited  to  providing  guidelines  on 
this  subject.  For  the  reasons  listed  in  the 
General  section  above,  the  FHWA 
disagrees  and  we  did  not  make  any 
changes  in  this  section. 

Section  636. 1 02    Does  This  Part  Apply 
to  Me? 

One  commenter  indicated  that  the 
language  for  this  section  was  acceptable. 
Other  commenters  did  not  provide 
specific  comments  on  this  section. 


Therefore,  no  revisions  are  made  in  the 
final  rule  for  this  section. 

Section  636. 1 03    What  Are  the 
Definitions  of  Terms  Used  in  This  Part? 

The  DBLA  recommended  several 
revisions  to  the  definitions  used  in  this 
section.  The  suggested  revisions  include 
the  following: 

•  Delete  the  term  "clarifications"  and 
revise  the  definition  of 
"commuinications"  to  apply  to  a  single- 
phase  selection  procedure  or  both 
phases  of  a  two-phase  procedure.  The 
DBLA  suggested  that  all  exchanges 
between  the  contracting  agency  and  the 
offerors  prior  to  establishing  a 
competitive  range  (and  subsequent 
discussions)  or  selection  without 
discussions,  are  for  the  purpose  of 
correcting  non-substantive  errors  and 
omissions  and  addressing  issues  and 
ambiguities  in  order  to  enhance 
imderstanding  and  facilitate  evaluation 
of  the  qualification  submissions  or 
proposals. 

TTie  FHWA  disagrees  with  the 
recommendation  to  delete  the  term 
"clarifications"  and  revise  the  term 
"communications."  These  terms  have 
specific  meanings  based  on  case  law. 
llie  use  of  the  commenter's 
recommended  definition  would  not 
clarify  this  issue.  However,  there  is 
merit  in  clarifying  that  the  terms 
"clarifications,  communications,  and 
discussions"  only  apply  to  information 
exchanges  after  the  release  of  the  RFP  . 
document.  We  added  a  new  section. 

636.401  titled  "What  types  of 
information  exchange  may  take  place 
prior  to  the  release  of  the  RFP 
dociunent?"  to  clarify  that  such 
information  exchanges  (in  the  first- 
phase  of  a  two-phase  selection 
procedure)  must  be  consistent  with 
State  and/or  local  procurement  integrity 
reqtiirements.  In  the  final  rule,  we 
revised  Section  636.401  to  Section 

636.402  "What  types  of  information 
exchange  may  take  place  after  the 
release  of  the  RFP  doctiment?" 

•  Revise  the  second  sentence  of  the 
definition  of  "fixed  price/best  design" 
to  read:  "Design  solutions  and  other 
qualitative  factors  are  evaluated  and 
rated,  with  award  going  to  the  firm 
ofiiering  the  best  qualitative  proposal  for 
the  established  price."  This  commenter 
suggested  this  change  to  eliminate 
potentially  restrictive  and  ambiguous 
language.  We  agree  with  this 
recommendation  and  have  incorporated 
this  in  die  final  rule. 

•  Revise  the  definition  of  "stipend" 
by  inserting  the  term  "unsuccessful 
offerors"  in  lieu  of  the  term  "most 
highly  qualified  unsuccessful  offerors." 
This  commenter  stated  that  some 
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agencies  pay  stipends  to  all  responsive, 
unsuccessful  offerors;  others  pay  only  to 
those  offerors  in  the  competitive  range. 
The  commenter  suggested  a  change  in 
the  definition  to  remove  a  potential 
ambiguity.  We  agree  with  this 
recommendation  and  have  incorporated 
this  in  the  final  rule.  With  this  revision, 
contracting  agencies  will  have  more 
discretion  in  providing  stipends. 

•  Revise  the  term  "technical 
proposal"  to  read  as  follows:  "Technical 
proposal  means  that  portion  of  a  design- 
build  proposal  which  contains  design 
solutions  and  other  qualitative  factors, 
which  may  include,  without  limitation, 
schedule,  quality  control/quality 
assurance  (QC/QA).  management  plans, 
maintenance  of  traJEfic,  maintainability 
and  commimity  relations."  This 
commenter  suggested  that  the  term 
could  include  any  relevant  information 
that  the  contracting  agency  deems  to  be 
important.  We  partially  agree  with  the 
recommended  revision  for  the  term 
"technical  proposal,"  however,  it  would 
seem  more  practical  to  keep  the 
definition  as  simple  as  possible. 
Therefore,  we  provided  the  following 
definition  in  the  final  rule:  "Technical 
proposal  means  that  portion  of  a  design- 
build  proposal  which  contains  design 
solutions  and  other  qualitative  factors 
that  are  provided  in  response  to  the  RFP 
document." 

•  Revise  the  definition  of  "tradeoff" 
to  read  as  follows:  "Tradeoff  means  an 
analysis  technique  involving  tradeoffs 
among  price  and  non-price  factors, 
which  can  be  used  by  the  contracting 
agency  to  assist  in  the  comparative 
assessment  of  proposals  to  determine 
the  best  value  when  considering 
selection  of  other  than  the  lowest  priced 
proposal."  This  commenter  believed 
that  a  tradeoff  is  not  a  separate  best 
value  selection  method,  but  rather  an 
analysis  technique  to  determine  best 
value.  We  agree  with  this 
recommendation  and  have  incorporated 
this  in  the  final  rule. 

•  Revise  the  definition  of 
"discussions"  to  use  the  plural  versions 
of  the  words  offeror  and  proposal  to  be 
consistent  with  the  requirement  to 
include  all  offerors  in  the  competitive 
range  in  discxissions.  We  agree  with  this 
recommendation  and  have  incorporated 
this  in  the  final  rule. 

•  Revise  the  definitions  of  the 
"request  for  qualification"  and  "short 
listing"  to  provide  consistent 
terminology  by  using  the  term  "most 
highly  qualified  offerors"  in  each.  We 
agree  with  this  recommendation  and 
have  incorporated  this  in  the  final  rule. 

A  private  individual  suggested 
revisions  similar  to  the 
recommendations  above  for  the  terms 


"discussions."  "fixed  price/best 
design."  "stipend."  "technical 
proposal,"  "tradeoff,"  "request  for 
qualification,"  and  "short  listing."  In 
addition,  this  commenter  suggested  that 
FHWA  consider  the  following: 

•  It  would  make  more  sense  to 
include  the  definitions  for 
"clarifications"  and  "communications" 
in  the  same  section  as  the  regulatory 
text.  We  disagree  with  this  suggestion. 

•  Consider  deleting  the  term 
"modified  design-build."  This 
commenter  stated  that  the  design- 
builder's  role  is  not  generally  limited  to 
completion  of  the  design  and 
construction.  It  was  suggested  that  there 
is  no  need  to  have  a  defined  term  for  a 
level  of  preliminary  design  if  the  FHWA 
kept  this  definition.  We  agree  that  the 
level  of  design  should  be  removed, 
however,  many  contracting  agencies 
continue  to  utilize  modified  design- 
build  method  of  contracting  and 
therefore,  we  believe  that  it  is 
appropriate  to  maintain  this  definition 

in  the  final  rule. 

•  The  FHWA  needs  to  recognize  the 

difference  in  meaning  between  the 
terms  "price"  and  "cost."  The  price 
offered  by  the  design-builder  is  the 
owner's  cost.  From  the  design-builder's 
perspective,  the  price  is  its  cost  plus 
overhead  and  profit.  This  commenter 
suggested  that  when  considering  mosUy 
fixed  price,  lump  s\un  design-bmld 
contracts,  the  FHWA  should  consider 
using  the  term  "price"  when  discussing 
the  consideration  and  evaluation  of 
proposals  [e.g.,  in  the  definitions  for 
"best  value  selection."  "single-phase 
selection,"  "two-phase  selection,"  and 
"weighted  criteria  process,"  and 
§§636.201,  636.203,  and  636.302).  We 
agree  with  this  recommendation  and 
revisions  have  been  made  as  appropriate 
in  the  final  rule. 

The  TCA  suggested  that  the 
terminology  used  in  part  636  is 
inconsistent  with  the  terminology 
contained  in  legislation  in  various 
States  allowing  agencies  to  use  design- 
build  and  further  suggested  that  this 
would  not  be  an  issue  if  the  part  636 
requirements  were  converted  to 
guidance.  This  entity  also  suggested 
revisions  to  two  proposed  definitions  as 
follows: 

•  Revise  the  definition  of 
"contracting  agency"  as  follows: 
"Contracting  agency  means  the  public 
agency  awarding  and  administering  a 
design-build  contract,  which  may  be  the 
STD  or  another  State  or  local  public 
agency."  This  commenter  stated  that  in 
some  cases,  projects  are  developed  by 
an  entity  which  is  not  the  ultimate 
owner,  and  which  is  not  acting  as  an 
agent  for  the  ultimate  owner.  We  agree 


with  this  comment  and  have 
incorporated  similar  language  in  the 
final  rule. 

•  Revise  the  definition  of  "design- 
build  contract"  as  follows:  "Design- 
build  contract  means  an  agreement  that 
provides  for  design  and  construction  of 
improvements  by  a  contractor  or  private 
developer.  The  term  encompasses 
design-build-maintain,  design-build- 
operate,  design-build-finance  and  other 
contracts  that  include  services  in 
addition  to  design  and  construction. 
Franchise  and  concession  agreements 
are  included  in  the  term  if  they  provide 
for  the  franchisee  or  concessionaire  to 
develop  the  project  that  is  the  subject  of 
the  agreement."  We  agree  with  this 
recommendation  and  have  incorporated 
this  revision  in  the  final  rule. 

The  ASCE  suggested  that  the  FHWA 
incorrectiy  used  the  term  "stipend"  but 
did  not  provide  a  recommendation  for 
the  proper  term  to  use.  We  disagree  with 
this  comment.  Many  contracting 
agencies  have  used  stipends  in  SEP— 14 
design-build  projects.  The  definition  in 
§  636.103  reflects  the  current  usage  and 
is  appropriate. 

Section  636. 1 04    Does  This  Part  Apply 
to  All  Federal-Aid  Design-Build 
Projects? 

Several  commenters  recommended 
different  revisions  to  the  first  sentence 
of  this  section  to  clarify  the  applicability 
of  the  regulation  to  Federal-aid  projects. 
We  agree  with  these  commenters.  The 
FHWA  is  revising  the  first  sentence  of 
this  section  to  remove  references  to 
highway  systems.  The  final  rule  applies 
to  all  Federal-aid  design-build  projects 
within  the  highway  right-of-way  or 
linked  to  a  Federal-aid  highway  project 
(i.e..  the  project  would  not  exist  without 
another  Federal-aid  highway  project). 
Projects  that  are  not  located  within  the 
highway  right-of-way,  and  not  linked  to 
a  Federal-aid  highway  project  may  use 
State-approved  procedures.  This  rule 
applies  to  all  Federal-aid  projects  in  the 
highway  right-of-way  (or  linked  to  a 
Federal-aid  highway  project)  regardless 
of  whether  that  project  is  located  on  the 
NHS  or  non-NHS  systems. 

The  TCA  suggested  that  it  would  be 
advisable  to  divide  this  section  into  two 
subparts — one  of  which  is  binding  and 
one  of  which  is  advisory.  This 
commenter  went  on  to  say  that  many  of 
the  rules  should  be  converted  to 
guidelines,  rather  than  imposing 
restrictions  that  reduce  the  agency's 
flexibility  imder  applicable  State  and 
local  procurement  law,  and  which  in 
some  cases  may  conflict  with 
requirements  of  State  and  local  laws. 
This  entity  suggested  that  the  public 
interest  would  be  best  served  by 
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allowing  applicable  State  and  local  law 
to  control  the  procurement  process, 
including  the  rules  that  apply  to  the 
source  selection  decision.  We  disagree 
with  this  comment.  The  FHWA 
response  to  this  issue  was  previously 
provided  in  the  "Flexibility"  section 
above. 

Section  636.105    Is  the  FHWA 
Requiring  the  Use  of  Design-Build? 

Peter  Kiewit  Sons',  Inc.  supported  the 
language  and  indicated  that  a  program 
that  gives  the  States  options  is 
appropriate.  The  FHWA  agrees  and  did 
not  make  any  revisions  to  this  section. 

Section  636. 1 06    What  Type  of  Projects 
May  Be  Used  With  Design-Build 
Contracting? 

Several  commenters  supported  the 
flexibility  provided  by  this  section: 
however,  one  commenter  suggested  that 
contracting  agencies  be  required  to 
justify  their  decision  to  use  design- 
build.  The  AGC  recommended  that 
STDs  be  required  to  submit  their 
rationale  for  electing  to  use  the  design- 
build  contracting  method  for  a  specific 
project  rather  than  using  the  traditional 
design-bid-build  selection  procedure. 
This  association  further  stated  that 
contracting  agencies  should  be  required 
to  specify  what  they  hope  to  gain  in 
using  design-build  that  coiUd  not  be 
achieved  by  using  the  traditional 
process. 

On  the  other  hand.  Simdt 
Construction.  Inc.  suggested  that  owners 
should  be  able  to  select  a  contracting 
method  that  will  provide  the  greatest 
opportimity  for  success  based  on  the 
project  objectives  deemed  to  be  most 
important  for  that  particiUar  project. 
This  commenter  stated  that  project  size. 
type  and  location  are  immaterial  to  the 
contracting  method  and  shoidd  not  limit 
the  selection  of  the  appropriate  delivery 
method. 

While  the  FHWA  appreciates  the 
differing  viewpoints  voiced  by  the 
construction  industry  association,  we 
agree  with  the  majority  of  commenters 
who  agreed  with  the  flexibility  provided 
by  this  section,  and  therefore,  no 
changes  are  provided  in  the  final  rule. 

Section  636.107    Does  the  Definition  of 
a  Qualified  Project  Limit  the  Use  of 
Design-Build  Contracting? 

The  Missouri  DOT  acknowledged  that 
the  definition  of  a  "qualified  project"  is 
a  statutory  requirement  that  the  FWHA 
cannot  change.  The  Utah  DOT 
recommended  that  if  the  definition 
could  be  modified,  it  be  revised  to 
include  small  projects  and  not  list  a 
dollar  amount.  Several  commenters 
believed  the  definition  of  a  qualified 


project  is  too  narrow  and  suggested  that 
the  FHWA  expand  the  definition  to 
include  what  is  currently  termed 
"modified  design-build,"  as  well  as 
"quality  based  selection,"  where 
selection  is  based  solely  on  technical 
merit  and  where  cost  is  negotiated  at  a 
later  date  with  the  selected  contractor. 
While  we  appreciate  the  concerns  of  the 
contracting  agencies  concerning  the 
implications  of  the  definition  of  a 
"qualified  project,"  the  FHWA  cannot 
revise  the  statutory  definition. 
Furthermore,  the  FHWA  believes  that 
this  definition  will  have  little  or  no 
impact  on  a  contracting  agency's 
decision  to  use  design-build. 

The  New  Jersey  DOT  suggested  that 
neither  the  TEA-21  nor  the  proposed 
rule  clearly  defines  a  qualifying  design- 
build  project.  It  suggested  that  if  the 
final  rule  does  not  provide  a  more 
complete  definition,  the  STDs  should 
have  the  ability  to  select  design-build 
projects  under  the  authority  of  23  U.S.C. 
145.  We  agree  with  this  commenter.  The 
final  rule  incorporates  the  statutory 
definition  of  a  "qualified  project" 
without  further  limitation.  The  FHWA 
believes  that  it  is  important  to  provide 
discretion  to  contracting  agencies  in  the 
selection  of  desim-build  projects. 

The  Missouri  DOT  recommended  the 
removal  of  SEP-14  from  existing  ndes. 
However,  the  New  York  State  DOT  was 
pleased  that  the  SEP-14  process  would 
continue  so  that  design-build  coiUd 
continue  for  projects  that  did  not  meet 
the  "qualified  projects"  definition.  This 
commenter  believed  the  statutory 
definition  of  a  "qualified  project"  was 
too  narrow  and  hoped  that  futiire 
legislation  would  remedy  this. 
Numerous  commenters  agreed  with  the 
concept  of  delegating  SEP-14  approval 
authority  to  the  FHWA  Division  offices. 
In  addition,  several  conunenters 
suggested  that,  for  those  States  with  an 
approved  design-build  program  in 
place,  the  STD  may  elect  to  assume  the 
approval  authority  for  the  design-build 
RFP,  any  addenda,  and  for  the  SEP-14 
process. 

The  TCA  recommended  specific 
revisions  to  this  section  and  suggested 
the  rule  also  address  the  use  of  SEP-14 
for  iimovative  contracting  approaches 
for  "qualified  projects." 

The  FHWA  believes  the  rule  is  clear; 
however,  we  agree  with  one  of  the 
conunenters  who  suggested  that  SEP-14 
approval  might  be  appropriate  for 
qualified  projects  that  incorporate 
innovative  contracting  techniques  and 
might  not  fully  comply  with  the  rule. 
These  types  of  projects  would  still  need 
SEP-14  concept  approval.  Therefore, 
the  last  sentence  of  §  636.107(a)  is 
revised  to  read  as  follows:  "Projects 


which  do  not  meet  the  requirements  of 
this  part  (either  "qualified"  or  "non- 
qualified" projects)  must  be  submitted 
to  the  FHWA  Headquarters  for  concept 
approval." 

Section  636. 1 08    How  Does  the 
Definition  of  a  Qualified  Project  Apply 
toFTS  Projects? 

The  AASHTO  suggested  that  there 
needs  to  be  consistency  between  the 
definitions  of  ITS  among  the  various 
segments  of  the  Federal  government  but 
did  not  offer  a  specific  recommendation. 
The  ITS  definition  is  taken  from  section 
1307  of  the  TEA-21.  No  revisions  are 
made  in  the  final  rule. 

Section  636.109    How  Does  the  NEPA 
Review  Process  Relate  to  the  Design- 
Build  Procurement  Process? 

As  noted  in  §  635.309  above,  several 
commenters  suggested  that  the  FHWA 
remove  the  limitation  that  prohibits  the 
STDs  from  releasing  the  RFP  dociunent 
prior  to  the  conclusion  of  the  NEPA 
process.  The  AASHTO  suggested  that 
this  could  be  accomplished  without 
compromising  the  intent  of  NEPA 
process.  It  suggested  that  the 
procurement  process  could  stretch  out 
over  several  months,  or  even  years.  The 
AASHTO  believed  that  the  FHWA's 
requirement  for  a  complete  NEPA 
process  followed  by  the  release  of  the 
RFP  document  would  only  lengthen  an 
already  lengthy  process  and  negate  any 
potential  time  saving  benefits  of  the 
design-build  delivery  method.  We 
disagree  with  this  commenter  for  the 
NEPA  policy  reasons  noted  below. 

An  individual  commenter  suggested 
that,  without  the  limitation  on  the 
release  of  the  RFP  docimient,  offerors 
could  simultaneously  be  preparing  and 
submitting  their  proposals  for 
evaluation  while  the  NEPA  process  is 
concluding.  In  addition,  contract  award, 
mobilization  and  continuation  of 
preliminary  design  by  the  design- 
builder  could  also  take  place  if  the 
contracting  agency  elected  to  do  so.  We 
disagree  with  this  commenter  for  the 
NEPA  policy  reasons  noted  below. 

The  New  York  State  DOT  suggested 
that  the  design-builder  be  allowed  to 
perform  work  necessary  to  complete  the 
NEPA  docimient  as  long  as  appropriate 
trigger  points  were  included  in  the 
contract  [i.e.  stop  or  control  points  for 
final  design  and  construction).  Other 
commenters  suggested  that  the  RFP 
document  coiUd  be  released  prior  to  the 
completion  of  the  NEPA  process,  but 
award  of  the  contract  should  not  be 
made  imtil  the  NEPA  process  is 
complete.  The  TCA  suggested  that  a 
design-build  contract  award  could  be 
made  prior  to  the  conclusion  of  the 
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NEPA  process,  as  long  as  there  were 
provisions  made  to  modify  or  terminate 
the  contract.  It  indicated  that  the  design- 
builder  could  proceed  with  the  contract 
work  as  long  as  it  did  not  include  final 
design  or  construction.  We  disagree 
with  these  commenters  for  the  NEPA 
policy  reasons  stated  below.  We  have 
made  no  changes  to  the  rule. 

On  the  other  hand,  the  AGC  and  the 
ACEC  agreed  with  the  NPRM  limitation 
on  the  release  of  the  RFP  document.  The 
AGC  stated  that  asking  for  proposals 
prior  to  the  conclusion  of  NEPA  shifts 
an  unnecessary  risk  to  the  proposers.  It 
believed  that  it  is  not  fair  to  ask 
proposers  to  undertake  design  and 
proposal  costs  on  a  project  that  has  the 
potential  for  not  moving  forward.  The 
AGC  believed  that  STDs  would  not  be 
willing  to  compensate  proposers  for 
their  development  costs  should  the 
project  be  stopped  in  the  NEPA  process. 
The  AGC  believed  that  this  would  limit 
competition  to  those  firms  that  are 
willing  to  accept  certain  risks.  The 
ARTBA  suggested  that  it  is  important  to 
maintain  an  even  playing  field  with  the 
traditional  low-bid  system  that  currently 
requires  the  NEPA  process  to  reach 
conclusion  before  a  project  advances. 
The  DPC  expressed  a  concern  regarding 
concurrent  NEPA  and  project  delivery 
processes  with  a  guaranteed  completion 
date  that  would  add  significant  cost  if 
the  project  is  imexpectedly  delayed.  We 
agree  with  the  industry  commenters 
who  are  concerned  about  unreasonable 
risk  allocation  through  an  early  release 
of  the  RFP  docimient.  However,  we  do 
not  believe  that  modifications  are 
necessary  in  the  final  rule. 

The  New  Jersey  DOT  and  Sundt 
Construction,  Inc.  seem  to  be  concerned 
that  the  proposed  rule  would  require  all 
environmental  clearances  (permits)  to 
be  obtained  prior  to  advertising  design- 
build  projects.  The  AASHTO  noted  that 
the  subject  of  environmental  permitting 
was  not  discussed  in  the  NPRM,  but 
suggested  that  there  be  no  FHWA 
restrictions  that  would  prohibit  the 
STDs  from  delegating  the  responsibility 
*  for  obtaining  environmental  permits  to 
the  design-builder. 

The  FHWA  agrees  with  AASHTOs 
comment.  The  rule  does  not  address  the 
subject  of  environmental  permits  and 
provides  complete  flexibility  to 
contracting  agencies  regarding  the 
responsibility  for  obtaining  these 
permits.  Contracting  agencies  may 
delegate  the  responsibility  for  obtaining 
such  permits  from  other  resovirce 
agencies  (e.g..  Corps  of  Engineers,  U.S. 
Coast  Guard,  etc.)  to  the  design-builder. 
Therefore,  the  FHWA  made  no  changes 
concerning  this  topic. 


The  AASHTO  and  the  DBIA  noted 
that  there  is  no  requirement  in  the  TEA- 
21  or  the  NEPA  that  limits  a  contracting 
agency  from  issuing  the  RFP  prior  to 
concluding  the  NEPA  process.  They 
suggested  the  limitation  in  the  rule 
would  unnecessarily  extend  the  time  for 
putting  the  project  under  contract  and 
therefore  the  ultimate  timeline  for 
project  completion.  The  FHWA 
disagrees  with  this  comment.  While 
there  may  be  some  delay  in  the 
procurement  process  for  certain 
projects,  the  overriding  NEPA  policy 
concerns  noted  below  are  more 
important  bom  the  FHWA's 
perspective. 

The  DBIA  stated  that  Congress 
enacted  23  U.S.C.  112  (b){3)(B)  to 
resolve  disputes  between  the  FHWA 
and  State  and  local  agencies  regarding 
whether  the  NEPA  prohibits  local  and 
State  agencies  from  entering  into  design- 
build  contracts  prior  to  the  completion 
of  the  NEPA  process.  This  commenter 
contended  that  23  U.S.C.  112(b)(3)(B) 
resolved  this  dispute  by  clarifying  that 
those  portions  of  the  design-build 
process,  up  to  but  not  including  final 
design,  may  be  initiated  prior  to  the 
completion  of  the  NEPA  process.  The 
FHWA  disagrees  with  this  commenter 
who  interprets  the  TEA-21  provisions 
to  allow  the  release  of  the  RFP 
document  at  any  time  during  the  NEPA 
process.  We  disagree  for  the  NEPA 
policy  reasons  noted  below. 

Several  commenters  suggested  that 
case  law  interpreting  the  NEPA  permits 
State  and  local  agencies  to  proceed  with 
projects  at  their  own  risk  prior  to 
completion  of  the  NEPA  process,  so 
long  as  the  agency  does  not  take 
irretrievable  action  to  develop  the 
project.  These  commenters  believed  that 
STDs  should  be  granted  the  flexibility  to 
take  these  actions  when  warranted  on  a 
particular  project.  We  disagree  with 
these  commenters  and  have  made  no 
changes  in  the  final  rule. 

Based  on  the  comments  provided  to 
the  docket,  there  is  apparently  a  certain 
degree  of  confusion  regarding  NEPA 
compliance  as  it  relates  to  design-bmld. 
First,  the  FHWA  disagrees  with  the 
commenters  who  suggested  that  the 
provisions  of  the  TEA-21  allow  the  RFP 
document  to  be  released  at  any  time 
during  the  NEPA  process.  Title  23.  U.S. 
Code,  section  112(b)(3)(B)  states  the 
following:  "Final  design  under  a  design- 
build  contract  referred  to  in 
subparagraph  (A)  shall  not  commence 
before  compliance  with  section  102  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332)."  We  believe 
the  congressional  intent  of  this 
provision  was  to  ensure  full  compliance 
with  the  NEPA  for  all  design-build 


projects.  It  was  not  meant  to  nullify  the 
independent  NEPA  decision-making 
process  by  allowing  STDs  to  award 
design-build  contracts  and  proceed  vfith 
all  work  except  for  final  design  and 
construction.  To  ensure  a  completely 
unbiased  NEPA  process,  it  is  imperative 
that  the  STDs  perform  a  level  of  design 
and  environmental  review  that  is 
adequate  to  fully  evaluate  the  range  of 
reasonable  alternatives  chosen  to  meet 
project  goals  and  avoid  adverse 
environmental  impact.  Only  after  the 
STD  concludes  the  NEPA  independent 
decision-making  process,  is  it 
acceptable  to  release  the  final  RFP 
docimient. 

Second,  the  FHWA's  NEPA  review 
process  was  developed  to  ensure  that 
environmental  impact  information  for 
any  federally  funded  action  is  available 
to  public  officials  and  citizens  before 
decisions  are  made  and  before  actions 
are  taken.  The  success  of  the  NEPA 
process  is  based  on  the  assumption  that 
there  will  be  an  objective  and  unbiased 
review  of  all  reasonable  alternatives  that 
address  project  needs  and  are  prudent 
in  terms  of  avoiding  potential 
environmental  effects.  Moreover,  the 
public  perception  of  the  NEPA  review 
process  is  very  important  to  the  FHWA 
and  the  States.  The  perception  of  an 
unbiased  review  process  (which 
includes  a  no-build  alternate)  must  not 
be  compromised  by  a  decision  to  release 
the  design-build  RFP  prior  to  the 
conclusion  of  the  NEPA  review  process. 
Therefore,  the  NEPA  review  process 
must  be  complete  (an  approval  received 
for  a  Categorical  Exclusion.  Finding  of 
No  Significant  Impact,  or  a  Record  of 
Decision  as  defined  in  23  CFR 
771.113(a))  prior  to  releasing  the  RFP 
document.  The  FHWA's  environmental 
regulations  in  23  CFR  771  require  the 
evaluation  of  alternatives,  their 
environmental  consequences,  and  the 
incorporation  of  mitigation  measures 
(avoidance,  minimization,  and 
compensation)  prior  to  proceeding  with 
an  action.  Project  activities  beyond 
those  necessary  to  answer 
environmental  questions  during  the 
NEPA  review  process  (for  example:  final 
design,  ri^t-of-way  acquisition,  and 
construction)  are  not  permitted  prior  to 
the  conclusion  of  the  NEPA  review 
process. 

Third,  due  to  the  nature  of  the  design- 
build  process,  proposers  often  expend 
significant  effort  preparing  technical 
and  price  proposals  in  response  to  an 
RFP.  Therefore,  STDs  have  a 
responsibility  to:  ensure  that  the  RFP 
scope  of  work  includes  the  details 
related  to  all  environmental 
commitments,  and,  assure  proposers 
that  the  scope  will  not  change  as  a  result 
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of  the  environmental  review  process. 
All  proposers  on  design-build  projects 
must  be  given  the  opportunity  to 
consider  environmental  mitigation 
commitments  in  their  price  proposals. 
This  is  important  for  ensuring 
reasonable  risk  allocation  for 
environmental  commitments  and 
maintaining  the  integrity  of  the 
competitive  acquisition  process. 

Fourth,  many  of  the  commenters  to 
the  docket  may  not  have  been  aware 
that  the  rule  provides  some  degree  of 
flexibility  in  this  area.  Section  636.109 
allows  contracting  agencies  to  solicit 
qualifications  prior  to  the  conclusion  of 
the  NEPA  process  as  long  as  the 
solicitation  informs  proposers  of  the 
general  status  of  the  NEPA  process. 
Therefore,  a  contracting  agency  can 
request,  receive,  and  evaluate 
qualifications  and  develop  a  short  list  of 
the  most  qualified  offerors.  In  addition. 
§636.115  allows  contracting  agencies  to 
issue  draft  RFPs  and  to  exchange  certain 
tjrpes  of  information  prior  to  releasing 
the  final  RFP  document.  Draft  RFPs  may 
be  released  prior  to  the  conclusion  of 
the  NEPA  process  as  long  as  the  draft 
RFP  informs  proposers  of  the  general 
status  of  the  NEPA  process  and  lists  all 
NEPA  alternatives  (including  the  no- 
build  alternative)  under  consideration 
by  the  contracting  agency.  The  draft  RFP 
document,  however,  must  make  it  clear 
that  the  final  RFP  dociunent  will  not  be 
released  until  the  conclusion  of  the 
NEPA  process.  Contracting  agencies 
have  the  discretion  to  determine  how  a 
draft  RFP  document  may  be  revised  to 
develop  and  release  a  final  RFP 
dociunent. 

For  all  of  the  above  reasons,  the 
FHWA  is  not  revising  the  language  for 
this  section.  We  believe  that  the 
limitation  concerning  the  release  of  the 
RFP  document  is  appropriate  and 
necessary  to  maintain  an  objective  and 
unbiased  NEPA  review  process  for 
design-build  projects. 

Section  636. 110  What  Procedures  May 
Be  Used  for  Solicitations  and  Receipt  of 
Proposals? 

Peter  Kiewit  and  Sons".  Inc.  Indicated 
the  proposed  rule  was  acceptable 
however,  they  expressed  a  concern  that 
all  contracting  agencies  might  not 
actually  have  "procedures"  to 
adequately  address  a  process  that 
involves  design-build.  It  was  suggested 
that  the  FHWA  work  with  industry  to 
develop  guidelines  in  this  area.  The 
FHWA  will  be  glad  to  work  with  the 
AASHTO  and  industry  in  developing 
any  guidelines  that  might  be  appropriate 
for  design-build  contracting.  However, 
we  believe  the  language  for  this  section 


is  satisfactory  and  we  made  no  revisions 
to  the  final  rule. 

Section  636. Ill     Can  Oral 
Presentations  Be  Used  During  the 
Procurement  Process? 

Most  comments  supported  this 
section,  however,  the  TCA  suggested 
this  section  should  be  converted  to  a 
guideline.  The  FHWA  believes  the 
language  for  this  section  is  satisfa  :tory 
and  no  revisions  are  made  in  the  final    > 
rule. 

Section  636. 112    May  Stipends  Be 
Used? 

Most  comments  supported  this 
section.  The  DBIA  recommended  that 
all  information  regarding  the  proposed 
use  of  stipends  on  a  particular 
procurement  must  be  included  in  the 
solicitation  documents.  The  FHWA 
believes  that  flexibility  is  appropriate 
here.  Therefore,  contracting  agencies 
may,  at  their  own  discretion,  include 
information  regarding  the  use  of 
stipends  in  solicitation  dociunents. 

Peter  Kiewit  and  Sons",  Inc.  and  the 
DBIA  recommended  the  deletion  of  the 
phrase  "the  most  highly  ranked"  for  the 
reasons  noted  in  the  preamble 
discussion  for  §636.103  above.  We 
agree  with  these  commenters.  As  noted 
in  the  definitions  section  above,  the 
final  rule  provides  a  revision  to  delete 
the  phrase  "the  most  highly  ranked" 
from  the  definition  of  a  "stipend"  in 
§  636.103  and  the  regulatory  text  in 
§  636.112.  Otherwise,  the  FHWA 
believes  this  section  is  sufficiently  clear. 

Section  636. 113    Is  the  Stipend 
Amount  Eligible  for  Federal 
Participation? 

Most  comments  supported  this 
section.  Several  commenters  suggested 
that  the  proposed  language  could  be 
interpreted  to  mean  'hat  there  is  a 
difference  between  if  provided  by  State 
law"  and  "If  not  prohibited  by  State 
law."  These  commenters  provided 
difiiering  recommendations  to  allow 
flexibility  if  it  is  not  prohibited  by  State 
law. 

The  FHWA  agrees  with  the 
recommendation  for  clarity.  The  final 
rule  provides  a  revision  for  §  636.113(b) 
to  read  as  follows:  "Unless  prohibited 
by  State  law.  you  may  retain  the  right 
to  use  ideas  from  imsuccessful  offerors 
if  they  accept  stipends." 

Section  636. 1 1 4    What  Factors  Should 
Be  Considered  in  Risk  Allocation? 

Most  comments  supported  this 
section.  The  ACEC  suggested  that 
contracting  agencies  should  consider 
establishing  a  comment  period  on 
proposed  terms  and  conditions  prior  to 


requesting  qualifications  on  a  project. 
Additionally,  they  might  consider 
owner  controlled  insurance  programs  as 
market  trends  indicate  an  increasing 
imavailability  of  policies  for  design 
firms  in  the  design-build  market  based 
on  severe  owner  provisions  and 
requirements. 

The  TCA  suggested  that  this  section 
be  converted  to  guidance.  This 
commenter  also  suggested  adding  the 
phrase  "or  the  impact  of  a  given  risk" 
be  added  to  the  second  sentence  of 
paragraph  (a),  as  in  some  cases  a  party 
may  not  be  able  to  control  the 
occurrence  of  a  risk,  but  does  have  the 
ability  to  manage  the  impact. 

The  FHWA  appreciates  the  concerns 
of  the  industry  representatives  regarding 
risk  allocation,  and  we  believe  that  a 
minor  revision  is  appropriate  in  the 
final  rule.  The  FHWA  has  incorporated 
the  TCA's  recommendation  in  the 
second  sentence  of  §  636.114(a)  in  the 
final  rule. 

Section  636.115    May  I  Meet  With 
Industry  To  Gather  Information 
Concerning  the  Appropriate  Risk 
Allocation  Strategies? 

Several  commenters  recommended 
the  use  of  the  term  "potential  offerors" 
or  "other  offerors"  instead  of  the  word 
"public"  in  paragraph  (e)  so  that  a 
public  hearing  process  is  not 
inadvertently  invoked.  The  FHWA 
agrees  that  this  language  needs 
clarification  so  the  term  "all  potential 
offerors"  is  used  instead  of  the  term 
"the  public." 

Peter  Kiewit  Sons",  Inc.  supported  the 
proposed  language  and  the  concept  of 
information  exchanges  about  project 
risks  that  have  become  known  as 
"industry  review  sessions."  This 
commenter  believed  that  such  sessions 
benefit  both  offerors  and  contracting 
agencies  and  often  result  in  a  less  costly 
project  with  fewer  disputes  and  claims. 

The  TCA  suggested  that  this  section 
be  converted  to  guidance  and  also 
recommended  that  a  clause  be  added  to 
the  second  sentence  of  paragraph  (e) 
such  that  it  would  read  as  follows: 
"Information  provided  to  a  particular 
offeror  in  response  to  that  offeror's 
request  shall  not  be  disclosed  if  such 
information  was  provided  in  accordance 
with  procedures  established  in  the  RFP 
and  if  disclosure  would  reveal  the 
potential  offeror's  confidential  business 
strategy."  This  commenter  suggested 
that  this  revision  is  necessary  to  avoid 
problems  that  may  arise  when  the 
procedures  for  commimications  set  forth 
in  the  RFP  document  are  not  followed. 
The  FHWA  does  not  believe  that  the 
second  sentence  of  paragraph  (e)  needs 
additional  clarification. 
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Section  636. 116    What  Organizational 
Conflict  of  Interest  Requirements  Apply 
to  Design-Build  Projects? 

The  AASHTO,  the  New  York  State 
DOT  and  the  Virginia  DOT 
recommended  that  paragraph  (a)(2)(v) 
be  revised  to  require  all  proposers  to 
provide  information  concerning 
potential  organizational  conflicts  of 
interest  in  their  proposals  (not  prior  to 
award  as  stated  in  the  proposed  rule). 
These  commenters  believed  that  this 
would  avoid  unnecessary  delays.  The 
FHWA  agrees  and  the  final  rule 
provides  the  following  for  this  section: 
"(v)  Requires  offerors  to  provide 
information  concerning  potential 
organizational  conflicts  of  interest  in 
their  proposals." 

The  Colorado  DOT  suggested  that  this 
section  is  inconsistent  with  its  State 
law,  which  is  more  specific  than  the 
proposed  language.  This  commenter 
said  it  is  not  clear  whether  its  State 
rules  would  have  to  be  amended  to 
comply  with  the  proposed  rules  even 
though  the  State  rules  are  more  specific. 
This  commenter  also  questioned  the  use 
of  the  phrase  "Involvement  with  the 
design-build  procurement  process"  in 
paragraph  (a)(l)(ii)-  This  entity  believed 
that  all  actions  leading  up  to  issuance  of 
the  RFP  document  are  part  of  the 
design-build  process.  Finally,  this 
commenter  believed  that  this  section  be 
converted  to  guidance  or  that  the 
regulation  provide  that  local  statutes  or 
policies  regarding  conflicts  of  interest 
are  applicable  to  design-build  projects. 
The  FHWA  does  not  agree  that  this 
section  should  be  converted  to  guidance 
because  paragraph  (b)  indicates  this 
section  only  provides  minimum 
standards  to  identify  actual  or  potential 
conflicts  of  interest.  To  the  extent  State 
or  local  standards  are  more  stringent 
than  those  in  the  rule,  the  State  or  local 
standards  prevail.  We  partially  agree 
with  this  commenter  that  this  section 
needs  clarification  (see  below). 
Two  individual  commenters 
suggested  that  consultants  and  sub- 
consultants used  by  owners  in  the 
development  or  preparation  of  the  RFP 
document  be  prohibited  from 
participating  on  a  team  proposing  on  the 
project.  These  commenters  suggested 
that  as  a  minimum,  contracting  agencies 
should  require  written  disclosure.  The 
commenters  suggested  that  the  FHWA's 
proposed  language,  which  gives  the 
STDs  flexibility  in  this  area,  is  a  mistake 
given  the  potential  for  STDs  to  ignore 
these  conflicts  in  the  interest  of 
contracting  expediency.  We  note  the 
concerns  of  these  commenters  and  have 
revised  paragraph  (a)(1)  for  clarification 
(see  below). 


The  TCA  recommended  a  number  of 
revisions  to  paragraph  (a)(1)  to  clarify 
that  contracting  agencies  may  determine 
that  an  organizational  conflict  of  interest 
does  not  exist  for  both  consultants  and 
sub-consultants  under  certain 
conditions.  The  recommended  revision 
reads  as  follows: 

(1)  Consultants  and/or  sub-consultants 
who  assist  the  owner  in  the  preparation  of  a 
RFP  document  will  not  be  allowed  to 
participate  as  an  offeror  or  join  a  team 
submitting  a  proposal  in  resp)onse  to  the  RFP. 
However,  a  contracting  agency  may 
determine  there  is  not  an  organizational 
conflict  of  interest  for  a  consultant  or  sub- 
consultant where: 

(i)  The  role  of  the  consultant  or  sub- 
consultant was  limited  to  provision  of 
preliminary  design,  reports,  or  similar  "low- 
level"  documents  that  will  be  incorporated 
into  the  RFP,  and  did  not  include  assistance 
in  development  of  instructions  to  offerors  or 
evaluation  criteria,  or 

(ii)  Where  all  documents  and  reports 
delivered  to  the  agency  by  the  consultant  or 
sub-consultant  is  made  available  to  all 
offerors. 

We  agree  with  this  recommendation 
to  clarify  paragraph  (a)(1)  and  the  final 
rule  incorporates  the  text  recommended 
by  the  TCA. 

Section  636. 1 1 7    What  Conflict  of 
Interest  Standards  Apply  to  Individuals 
Who  Serve  as  Selection  Team  Members 
for  the  Owner? 

The  Shamrock  Paving  Company 
suggested  that  the  regulations  should 
require  that  those  involved  in  the 
selection  process  sign  a  certification 
(imder  penalty  of  perjury)  that  no  bias 
entered  into  the  selection  process.  The 
TCA  recommended  specific  revisions  to 
require  contracting  agencies  to  adopt  a 
policy  rather  than  imposing  Federal 
Acquisition  Requirements. 

Tne  FHWA  believes  the  language  is 
appropriate  and  no  revisions  are  made 
in  the  final  rule.  The  rule  clearly 
indicates  that  the  requirements  of  48 
CFR  Part  3,  Improper  Business  Practices 
and  Personal  Conflicts  of  Interest,  will 
only  apply  in  the  absence  of  such  State 
provisions. 

Section  636. 118    Is  Team  Switching 
Allowed  After  Contract  Award? 

The  AASHTO  and  the  Virginia  DOT 
noted  that  the  proposed  language  did 
not  address  the  subject  of  consultants 
joining  multiple  teams.  These 
commenters  recommended  that  the 
FHWA  continue  to  allow  flexibililj  in 
this  area.  The  TCA  suggested  that  this 
section  be  converted  to  guidance. 

The  FHWA's  primary  concern  is  that 
post-award  team  switches  do  not  result 
in  a  reduction  in  the  quality  of  team 
members.  We  did  not  specifically 


address  the  subject  of  consultants 
joining  multiple  teams  in  the  proposed 
rule.  We  do  not  believe  it  is  appropriate 
to  develop  a  policy  in  this  area  as  this 
is  a  business  decision  that  should  be  left 
to  the  discretion  of  the  industry 
representatives.  No  revisions  are  made 
in  the  final  rule. 

Section  636.119  How  Does  This  Part 
Apply  to  a  Project  Developed  Under  a 
Public-Private  Partnership? 

The  ARTBA  suggested  that  the  NPRM 
provisions  regarding  public-private 
partnerships  were  confusing.  This 
commenter  questioned  the 
appropriateness  of  the  requirement  for  a 
competitive  process  as  a  basis  for 
Federal-aid  participation.  The 
commenter  believed  that  there  may  be 
situations  where  a  public  agency 
followed  its  own  policies,  but  would  not 
be  eligible  for  Federal-aid  because  the 
process  was  not  deemed  to  be  a 
competitive  process  by  the  FHWA.  We 
do  not  agree  with  this  comment. 

The  Texas  DOT  suggested  that  the 
language  needs  to  be  clarified  to 
describe  the  eligibility  of  a  process 
where  a  contracting  agency  receives  an 
unsolicited  proposal  based  on  a  State 
law  that  does  not  require  a  competitive 
process.  While  the  language  in  this 
section  needed  some  clarification,  the 
FHWA  maintains  that  we  are  not 
obligated  to  participate  in  a  project 
simply  because  a  contracting  agency 
followed  its  own  procedures.  Such 
procedures  may  include  local 
preferences,  minimal  incentives  for 
open  competition  or  other  provisions 
that  are  unacceptable  for  Federal-aid 
participation.  Generally  speaking,  the 
FHWA  does  not  participate  in  contracts 
that  are  based  on  unsolicited  proposals 
(or  developed  under  other  non- 
competitive procedures)  unless  an 
emergency  exists  or  the  contract  is 
shown  to  be  cost  effective.  Upon 
receiving  an  unsolicited  proposal,  a 
contracting  agency  has  the  option  of 
notifying  other  potential  proposers  of 
the  receipt  of  an  unsolicited  proposal  in 
the  hope  of  receiving  other  competitive 
proposals  or  developing  a  new  project 
with  a  similar  scope  of  work.  If  a 
contracting  agency  wishes  to  use 
Federal-aid  funding,  it  should  develop 
procedures  that  address  unsolicited 
proposals  and  provide  for  open  and  fair 
competition. 

The  TCA  reiterated  its  belief  that 
these  provisions  should  be  revised  to  be 
consistent  with  the  TEA-21  provisions 
allowing  "any  procurement  process 
permitted  by  applicable  State  and  local 
law."  This  commenter  also  suggested 
that  a  requirement  that  private 
developers  comply  with  Federal 
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procurement  procedures  is  likely  to 
"chill"  private  interest  in  public-private 
agreements  and  negate  potential  private 
sector  efficiencies.  This  entity  believed 
that  private  developers  should  be 
permitted  to  enter  into  subcontracts  in 
accordance  with  the  terms  of  the  public- 
private  agreement  and  any  ^>plicable 
requirements  of  State  and  local  laws 
without  any  Federal  requirements  that 
mi^  be  tied  to  Federal  funding.  This 
commenter  alto  suggested  that 
(xmtracting  agencies  be  allowred  to 
provide  price  justifications  if  the  private 
partner  elected  not  to  follow  Fedwal 
procurement  requirements  Sen'  a  project 
where  Federal-aid  funding  was 
requested.  The  price  justificatians 
would  be  used  to  convince  the  FHWA 
that  prices  are  tux  and  reasonable. 

The  FHWA  disapees  with  this 
commenter.  Private  developers  will 
need  to  be  aware  of  FHWA's 
requirements  if  the  contracting  agency 
anticipates  using  Federal-aid  funds  in 
the  project.  We  disagree  with  the 
approach  of  using  price  jiistifications 
instead  of  open  competition  as  a  basis 
for  Fedoal-aid  participation. 

We  believe  tms  section  is  consistent 
with  the  FHWA's  long-standing  policies 
for  competitive  contracting  and  to 
assiue  adequate  procediires  for  the 
stewardship  of  public  funds.  The  FHWA 
is  merely  being  consistent  with 
traditional  Federal-aid  funding  and  loan 
assistance  programs  in  setting  the  policy 
for  this  section.  Owners  must  be  aware 
that  they  will  have  to  comply  with  the 
FHWA's  policies  if  they  wish  to  use 
Federal-aid  funding  at  some  point  in  the 
project  development  process. 

llie  final  rule  includes  a  provision 
that  requires  a  competitive  process  and 
compliance  with  State  and  local  laws  as 
a  basis  for  Federal  participation  in 
public-private  partnerships.  In  addition, 
in  order  for  such  projects  to  be  eligible 
for  traditional  Federal-aid  fimds.  the 
final  rule  clarifies  the  FHWA's 
eligibility  criteria.  When  the  developer 
is  acting  as  an  agent  of  the  owner,  it 
must  follow  the  appropriate  Federal-aid 
procurement  requirements  (part  172  for 
engineering  service  contracts,  part  635 
for  construction  contracts  and  the 
requirements  of  this  part  for  design- 
build  contracts)  for  all  prime  contracts. 

General  Comments — Subparts  B 
Through  F 

Several  commenters  felt  that  these 
sections  are  more  prescriptive  than 
necessary  and  that  Federal  preferences 
should  not  be  stated  in  a  rule.  These 
commenters  believed  that  the 
procurement  mechanism  used  for  a 
design-build  project  should  be  left  to 
each  contracting  agedcy's  discretion. 


Several  of  these  commenters  suggested 
that  23  U.S.C.  112(b)(3)(A)  provides  a 
clear  indication  of  congressional  intent 
not  to  intwfwe  in  State  and  local 
legislative  decisions  regarding  the 
appropriate  methods  for  procurement  of 
design-build  contracts. 

The  AASHTO  and  the  TCA  indicated 
that  if  this  language  is  not  changed,  a 
monumental  nationwide  effort  would  be 
necessary  to  revise  State  and  local  laws 
and  regulations  to  comply  widi  the 
FHWA's  requirements.  Several  of  the 
commenters  recommended  that 
Subparts  B  through  F  be  removed  from 
the  regulation  and  be  provided  to  the 
industry  as  guidance.  We  disagree  with 
these  comments.  The  FHWA  has  already 
addressed  the  issue  of  congressional 
intent  and  disagrees  with  the 
recommendation  to  provide  this  section 
as  guidance  (see  the  discussion  in  the 
Flradbili^  section  above). 

The  DBIA  supported  the  use  of  two- 
phase  selection  procedures  but 
recommended  that  all  selection 
procedures  have  value  and  that  the 
FWHA  should  consider  allowing 
qualification-based  selection 
procedures.  This  commenter  suggested 
that  qualification-based  selection 
procedures  are  already  authorized  in  a 
number  of  Stetes  and  this  would  be 
consistent  with  the  congressional  intent 
of  section  1307.  The  FHWA  disagrees 
with  this  recommendation.  We  believe 
that  price  must  be  considered  in  the 
selection  of  the  design-builder  where 
construction  is  a  major  component  of 
the  scope  of  work  under  the  design- 
build  contract.  The  use  of  qualifications- 
based  selection  procedures  or  even 
quality  based  selection  procediues  is 
appropriate  when  the  scope  of  work 
primarily  consists  of  engineering  or 
architectural  services;  however,  where 
construction  is  the  major  component  of 
the  contract,  price  must  be  considered 
in  selecting  the  design-builder. 

A  private  individual  supported  the 
use  of  an  alternate  procumnent  process 
and  suggested  that,  even  when  a 
competitive  procurement  process  is 
used,  the  regulations  should  not 
preclude  the  opportimity  for 
negotiations  between  the  selected 
offeror  and  the  contracting  agency  prior 
to  award.  This  commenter  believed  that 
it  is  impossible  to  award  a  contract, 
where  the  design-builder  is  to  provide 
financing,  without  a  negotiations  phase. 
The  commenter  stated  that  there  simply 
are  too  many  variables  to  address 
through  a  proposal  process  and 
suggested  that  this  section  be  revised  to 
specifically  allow  negotiations  and  to 
pwmit  use  of  alternative  prociurement 
processes.  This  commenter  further 
suggested  that,  where  a  pure 


qualifications-based  selection  process  is 
used,  or  another  alternative 
procurement  process  is  used  that  does 
not  include  price  competition,  it  would 
be  appropriate  to  require  some  sort  of 
price  justification  as  a  condition  for 
Fedendparticipation. 

The  FHWA  agrees  that  there  is  merit 
in  allovving  limited  negotiations  after 
the  selection  of  the  design-builder  but 
prior  to  the  execution  of  the  contract, 
however,  we  believe  that  such 
negotiations  should  be  restricted  to  the 
clarifications  that  are  necessary  to 
prepare  the  final  contract  language.  In 
order  to  be  Cair  to  the  other  proposers, 
such  negotiatfons  must  not  be  used  to 
substantially  change  the  basic  concepts 
that  were  provided  in  the  successful 
offeror's  proposal.  We  agree  that  when 
the  design  provided  in  the  RFP 
documents  is  very  conceptual,  limited 
negotiations  may  be  beneficial  and 
necessary  in  order  for  both  parties  to 
clearly  understand  the  issues  and  to 
ensure  the  contract  clearly  reflects  this 
understanding. 

Therefore,  we  have  added  §  636.513, 
Are  limited  negotiations  allowed  prior 
to  contract  execution?  This  provision 
allows  for  limited  negotiations  to  clarify 
any  remaining  misimderstanding 
regarding  scope,  schedule  and  financing 
issues.  However,  the  limited 
negotiations  must  not  violate  the 
prohibitions  of  §  636.507.  It  is  not 
acceptable  to  use  concepts  from  other 
proposers  in  final  negotiations  prior  to 
contract  execution. 

The  Texas  DOT  suggested,  that  when 
design  is  in  the  very  conceptual  stage 
(less  than  5  percent  complete), 
negotiations  prior  to  award  are  often 
beneficial  and  necessary  in  order  for 
both  parties  to  ensure  that  their  intent 
is  clearly  understood  and  reflected  in 
Qie  contract  documents.  This 
conunenter  noted  that  the  Federal 
Transit  Administration  encourages 
negotiated  design-build  contracts.  As 
noted  above,  we  agree  with  the  need  for 
limited  negotiations;  however,  we  note 
that  the  Federal  Transit  Administration 
also  requires  a  competitive  acquisition 
process  where  price  must  be  considered 
in  the  selection  process  if  construction 
is  a  major  element  of  the  scope  of  work. 

The  ACEC  recommended  mat 
contracting  agencies  use  fully 
developed,  pre-defined  point  award 
systems  and  judging  rules  that  are 
described  in  the  RFQ  and/or  RFP 
documents.  This  conunenter  believed 
that  contracting  agencies  should  place 
significant  weight  on  technical 
qualifications  and  not  over  emphasize 
price  at  the  expense  of  other  essential 
criteria.  The  commenter  believed  that 
owners  must  assign  knowledgeable 
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people  to  the  selection  team  and  require 
separate  price  and  technical  proposal 
submissions  whereby  price  proposals 
are  opened  only  after  the  technical 
scoring  is  completed  and  published.  We 
agree  that  a  contracting  agency's 
evaluation  and  selection  process  need  to 
be  clearly  defined  in  the  RFQ  and  RFP 
docimients;  however,  we  believe  the 
final  rule  provides  appropriate 
flexibility  while  fostering  an  open  and 
competitive  process. 

Section  636.201     What  Selection 
Procedures  and  Award  Criteria  May  Be 
Used? 

The  ASCE  and  NSPE  expressed 
support  for  the  mandatory  use  of  the 
two-phase  competitive  source  selection 
procedures  and  recommended  that  the 
FHWA  amend  the  proposed  regulation 
to  require  all  STDs  to  use  the  two-phase 
competitive  source-selection  procedures 
for  design-build  projects,  to  the  extent 
that  the  awarding  of  a  design-build 
contract  is  consistent  with  State  law. 

On  the  other  hand,  the  AGC 
supported  the  provisions  that 
recommend,  but  do  not  require,  the  use 
of  two-phase  selection  procedures. 
Based  on  its  experiences,  this 
commenter  suggested  that  the  two-phase 
selection  process  works  well  in  most 
instances,  but  there  may  be  certain  cases 
where  it  might  be  appropriate  to  use  a 
different  selection  procedure.  This 
commenter  highlighted  the  fact  that  the 
Congress  recognized  this,  when 
debating  the  inclusion  of  design-build 
language  in  the  TEA-21.  it  decided  to 
reject  a  requirement  for  the  use  of  the 
two-phase  process.  This  commenter 
believed  that  the  provisions  address 
both  of  these  concerns. 

The  FHWA  does  not  believe  it  is 
appropriate  to  mandate  the  use  of  two- 
phase  selection  procedures  in  the 
Federal-aid  highway  program.  While  the 
Federal  Government  has  elected  to  do  so 
for  Federal  contracting,  we  do  not 
believe  that  this  is  appropriate  for  the 
transportation  industry.  We  strongly 
encourage  contracting  agencies  to  utilize 
two-phase  selection  procedures, 
however,  the  use  of  two-phase 
procedures  remains  optional. 

Sections  636.202.  636.203,  636.204, 
636.208  and  636.212 

Very  few  substantive  comments  were 
received  regarding  these  sections  and. 
therefore,  we  are  addressing  these 
sections  cumulatively  Peter  Kiewit 
Sons',  Inc.  expressed  support  for  these 
provisions  while  the  TCA  suggested  that 
these  provisions  be  converted  to 
guidance. 

We  previously  addressed  the  section 
to  convert  this  rule  to  guidance.  We 


made  a  minor  revision  in  the  final  rule 
to  use  the  term  "price"  instead  of  "cost" 
when  referring  to  price  proposals. 

Section  636.205    Can  Past  Performance 
Be  Used  as  an  Evaluation  Criteria? 

The  AGC  suggested  that  in  order  for 
a  two-phase  selection  process  to  work 
properly,  it  is  important  that  contractors 
have  faith  in  the  system  and  that  as 
much  subjectivity  as  possible  be 
removed  from  the  process.  It  suggested 
that  the  FHWA  work  with  the  industry 
to  develop  guidance  for  the  fair 
evaluation  of  past  performance.  The 
AGC  indicated  that  this  guidance 
should  provide  for  a  neutral  appeals 
process,  a  means  of  ensuring  the 
opinions  of  a  single  individual  do  not 
control  the  process,  and  a  means  to 
eliminate  or  at  least  mitigate  a  poor 
performance  evaluation. 

The  ARTBA  opposed  the  use  of  past 
performance  as  an  evaluation  criteria 
since  it  opens  up  the  process  to 
significant  subjectivity.  This  commenter 
suggested  that,  if  contracting  agencies 
are  allowed  to  use  past  performance  as 
a  selection  criteria,  its  use  should  be 
limited  to  the  short  listing  process  and 
should  not  be  used  in  final  selection. 

While  the  FHWA  appreciates  the 
industry  concerns  concerning  the  use  of 
past  performance,  we  believe  that 
contracting  agencies  should  have  the 
ability  to  consider  past  performance  in 
the  procurement  process;  therefore,  no 
revisions  are  made  in  the  final  rule.  The 
FHWA  concurs  with  the  suggestions 
that  guidance  be  cooperatively 
developed  with  the  industry  but  thi.s  is 
outside  the  scope  of  this  nilemaking. 

Section  636.206    How  Do  I  Evaluate 
Offerors  Who  Do  Not  Have  a  Record  of 
Relevant  Past  Performance? 

The  DBIA  and  the  Colorado  DOT 
suggested  that  the  provisions  of  this 
section  were  problematic  and 
inconsistent  with  the  provision  in 
§  636.205(a)  and  (b).  lliese  commenters 
suggested  that  this  requirement  be 
deleted  in  its  entirety.  The  TCA 
suggested  that  these  provisions  be 
converted  to  guidelines. 

The  FHWA  uUlized  the  FAR 
provisions  for  the  language  in  this 
section.  The  intent  of  this  section  is  to 
provide  an  equal  footing  for  those  firms 
who  do  not  have  a  record  of  relevant 
past  performance.  Federal  agencies  have 
used  similar  requirements  for  several 
years  and  are  available  as  a  resource  for 
contracting  agencies  that  may  have 
questions  in  this  area. 


Section  636.207    Is  There  a  Limit  on 
Short  Listed  Firms? 

The  AASHTO  and  the  Virginia  DOT 
suggested  using  the  word  "shall"  with 
"should"  in  the  first  sentence  and 
striking  the  phrase,  "and  is  consistent 
with  the  purposes  and  objectives  of  two- 
phase  design-build  contracting,"  as  this 
appears  to  reinforce  a  preference  for  a 
two-phase  procurement  process.  The 
South  Carolina  DOT  recommended 
removing  any  restriction  on  the 
maximimi  number  of  firms  to  be  short 
listed. 

On  the  other  hand,  the  DBIA 
supported  the  provisions;  however,  it 
suggested  that  there  are  times  when  it  is 
appropriate  to  short  list  only  two 
offerors  and  a  provision  should  be  made 
for  this  in  the  regulation  as  well. 

The  FHWA  believes  that  there  is 
sufficient  flexibility  in  the  language  of 
the  rule  to  address  most  of  these 
concerns.  However,  it  is  not  appropriate 
to  short  list  only  two  firms  as  one 
commenter  suggested. 

Section  636.209    What  Items  Must  Be 
Included  in  a  Phase-Two  Solicitation? 

The  AASHTO  and  the  DBIA 
supported  the  provisions  of  this  section. 
The  TCA  suggested  that  these 
provisions  be  converted  to  guidelines. 
Peter  Kiewit  Sons',  Inc.  suggested  that 
the  phase-two  solicitation  also  should  . 
include  the  prime  contract,  applicable 
design  and  construction  standards  and 
criteria,  procedures  for  requesting 
clarifications  or  changes  in  the  RFP 
documents,  intergovernmental 
agreements  (if  applicable),  and  any 
other  item  that  offerors  reasonably 
require  to  develop  their  proposed  price, 
schedide  and  technical  approach  for  the 
project. 

The  FHWA  believes  that  language  in 
the  rule  is  sufficiently  broad  and  clear. 
As  noted  in  §  627.5  above,  the  final  rule 
is  also  modified  to  clarify  that 
contracting  agencies  may  allow 
proposers  to  submit  alternate  technical 
proposals. 

Section  636.210    What  Requirements 
Apply  to  Projects  Which  Use  the 
Modified  Design-Build  Procedure? 

The  New  Jersey  DOT  disagreed  with 
the  provision  that  indicated  the 
modified  design-build  technique  should 
be  limited  to  projects  that  are  "simple 
in  scope."  Based  on  its  experience,  this 
commenter  believed  that  it  is  possible  to 
use  modified  design-build  on  very 
complex  projects.  The  FWHA  agrees 
and  has  removed  the  term  "simple  in 
scope"  fit)m  the  final  rule.  We  agree  that 
many  projects  that  have  used  the 
modified  design-build  method  are  not 
simple  projects.      * 
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The  AASHTO,  the  Florida  DOT  and 
the  Virginia  DOT  recommended  that 
this  section  be  deleted.  Assuming  that 
the  STDs  would  have  discretion  in 
choosing  the  appropriate  prociuement 
method  for  a  given  project,  these 
commenters  believed  that  the 
information  in  this  section  is 
unnecessary.  The  FHWA  disagrees  and 
believes  that  it  is  important  to  include 
a  provision  that  describes  this  process. 

The  ASCE  and  the  NSPE 
recommended  that  the  FHWA  delete 
any  reference  to  the  use  of  the 
"modified  design-build  contracting 
method"  included  in  this  section  as  it 
believed  that  this  novel  low-bid  method 
is  not  sanctioned  by  other  provisions  of 
law  and  violates  the  requirements  of  the 
Federal  Acquisition  Reform  Act  of  1996. 
We  disagree  with  these  commenters. 
The  Federal  Acquisition  Reform  Act  of 
1996  does  not  apply  to  the  Federal-aid 
hi^way  pn^ram. 

The  Utah  DOT  noted  the  benefits  of 
tradeoff  techniques  and  questioned  why 
tradeoffs  were  not  allowed  for  modified 
design-build  projects.  This  commenter 
suggested  that  the  FHWA  re-evaluate 
this  decision.  We  disagree  with  this 
suggestion.  Since  modified  design-build 
projects  are  awarded  to  the  lowest  price 
responsive  proposer,  it  is  not 
appropriate  to  consider  tradeoffs 
between  price  and  non-price  factors 
when  awarding  such  projects. 

Section  636.21 1     When  and  How 
Should  Tradeoffs  Be  Used? 

Several  commenters  recommended 
that  this  section  be  deleted  from  the 
regulation  as  STDs  should  have  the 
discretion  to  develop  their  own 
evaluation  criteria,  award  formulas  and 
selection  procedures  for  each  project 

The  DBIA  and  Peter  Kiewit  Sons',  Inc. 
questioned  the  requirement  that  cost  or 
price  must  have  a  weight  of  at  least  50 
percent  in  the  award  criteria.  These 
commenters  believed  that  contracting 
agencies  should  have  more  flexibility  in 
developing  evaluation  criteria  and 
award  formulas  in  order  to  obtain  a  best 
value  selection.  The  DBIA  questioned 
why  the  procedure  of  dividing  the 
submitted  price  by  the  technical 
evaliiation  score  would  be  viewed  as 
complying  with  the  50  percent 
requirement.  We  appreciate  the  concern 
regarding  the  50  percent  price-weight 
criteria.  The  FHWA  has  used  this 
criteria  as  a  rule  of  thumb  in  providing 
guidance  for  the  SEP-14  program. 
However,  we  recognize  the  problems 
associated  with  compliance  with  this 
requirement.  Therefore,  we  have  revised 
this  section  and  §  636.302  of  the  final 
rule  to  be  consistent  with  the  provisions 
in  48  CFR  15.302  which  provides  that 


"the  solicitation  shall  state,  at  a 
minimiiin,  whether  all  evaluation 
foctors  other  than  cost  or  price,  when 
combined,  are — (1)  Significantly  more 
important  than  cost  or  price;  (2) 
Approximately  equal  to  cost  or  price;  or 
(3)  Significantly  less  important  than  cost 
or  price. 

'The  DBIA  and  a  private  individual 
suggested  that  the  term  "tradeoff 
process"  be  replaced  with  "tradeoff 
technique"  as  discussed  in  the 
definition  discussion  above.  As  noted  in 
§636.103  above,  we  agree.  We  have 
revised  the  appropriate  sections  of  this 
part  in  the  final  rule. 

The  ARTBA  suggested  that  when 
tradeoff  techniques  are  used,  the 
solicitation  should  not  only  include  all 
of  the  factors  that  will  be  evaluated,  but 
also  the  numeric  scale  that  will  be 
applied  to  each  factor.  This  commenter 
believed  that  many  design-build 
solicitations  only  list  weighted 
percentages  for  each  factor,  which  can 
be  easily  manipulated  after  the  fact.  We 
disagree  with  this  sxiggestion  and 
believe  contracting  agencies  need  the 
ability  to  develop  and  appropriately 
weight  evaluation  criteria. 

Section  636.301    How  Should  Proposal 
Evaluation  Factors  Be  Selected? 

The  Illinois  DOT  suggested  that  STDs 
be  provided  maximiun  discretion  in 
their  decisionmaking  process 
concerning  the  selection  of  evaluation 
foctors.  This  commenter  suggested  that 
they  be  allowed  to  mirror  the 
prequalification  requirements  in  the 
request  for  proposal. 

'The  FHWA  believes  the  provisions 
were  sufficientiy  broad  and  flexible.  No 
revisions  were  made  to  the  final  rule. 

Section  636.302    Are  There  Any 
Limitations  on  the  Selection  cmd  Use  of 
Proposal  Evaluation  Factors? 

Two  private  individuals,  tae 
AASHTO,  the  Virginia  DOT  and  the 
South  Carolina  DOT  suggested  that  this 
section  be  deleted  and  rewritten  to  give 
the  STDs  broad  discretion  in  selecting 
proposal  evaluation  &ctors.  Peter  Kiewit 
Sons',  Inc.  and  the  Washington  State 
DOT  questioned  the  requirement  that 
cost  or  price  must  have  a  weight  of  at 
least  50  percent  in  the  award  criteria 
and  suggested  that  contracting  agencies 
be  provided  more  flexibility. 

On  the  other  hand,  the  AGC  and  the 
Shamrock  Paving  Company  believed 
that  both  the  FHWA  and  the  States  have 
a  fiduciary  responsibility  to  manage  the 
expenditure  of  Highway  Trust  Fund 
dollars  in  the  most  efficient  fashion 
possible.  This  commenter  recommended 
that  price  be  a  significant  factor  in 
contractor  selection  in  the  design-build 


process  whether  using  the  two-phase 
selection  method  or  some  other  method. 

As  noted  in  the  discussion  for 
§  636.211  above,  we  are  revising  the 
language  in  this  section  to  remove  the 
50  percent  criteria.  The  final  rule 
provides  the  following  text  in  paragraph 
(a)(1):  "You  must  evaluate  price  in  every 
source  selection  where  construction  is  a 
significant  component  of  the  scope  of 
work." 

Section  636.303    May  Pre-Qualification 
Standards  Be  Used  as  Proposal 
Evaluation  Criteria  in  the  RFP? 

Peter  Kiewit  Sons',  Inc.  commented 
that  it  is  xmclear  whether  "proposal 
evaluation  criteria"  are  the  same  as 
"selection  criteria."  This  commenter 
believed  that  prequalification  standards 
should  be  included  in  the  selection 
criteria  because  qualifications  are  part  of 
the  value  an  owner  receives.  The  FHWA 
believes  that  the  proposed  rule  was 
clear  in  this  respect.  The  term  "proposal 
evaluation  criteria"  was  used  to 
describe  the  criteria  for  evaluating 
proposals. 

A  private  individual  suggested  that 
there  is  always  a  range  in  the  quality  of 
the  short  listed  offerors  and  it  would  be 
appropriate  to  further  consider  these 
differences  in  the  second  phase  of  a 
two-phase  selection  proceduire.  This 
commenter  recommended  that  this 
section  be  deleted.  The  FHWA  disagrees 
with  this  commenter.  For  most  projects 
utilizing  a  two-phase  selection  process, 
proposers  who  are  prequalified  or  short 
listed  must  be  allowed  to  submit  price 
and  technical  proposals  with  the 
imderstanding  that  the  contracting 
agency  considers  their  qualifications  to 
be  satisfactory  and  that  they  will  be 
afforded  equal  standing  in  their 
preparation  of  price  and  technical 
proposals.  However,  we  acknowledge 
that  there  may  be  certain  projects  where 
it  is  important  to  consider  technical 
expertise  and  financial  considerations 
as  evaluation  factors  in  the  second 
phase  of  a  two-phase  selection  process. 
For  this  reason,  we  have  included  the 
term  "specialized  financial 
qualifications"  in  paragraph  (b)(1). 

The  TCA  believed  that  it  is  absolutely 
critical  that  contracting  agencies  have 
the  ability  to  reconsider  the  offeror's 
qualifications  during  proposal 
evaluations.  This  entity  believed  that 
this  is  especially  true  for  revenue- 
financed  projects,  where  the  contractor's 
financial  status  and  other  qualifications 
are  a  key  factor  in  making  underwriting 
decisions.  As  noted  above,  we  agree  that 
a  firm's  financial  qualification  is  an 
important  criteria  which,  at  the  owner's 
discretion,  merits  additional 
consideration  as  an  evaluation  factor  in 
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the  second  phase  of  a  two-phase 
selection  process. 

Section  636.304    What  Process  May  Be 
Used  To  Rate  and  Score  Proposals? 

The  AASHTO  and  the  Virginia  DOT 
recommended  that  this  statement  be 
deleted  from  the  rule  as  it  does  not  add 
value.  They  recommended  that  a 
reference  be  made  to  compliance  with 
each  State's  procxnement  laws. 

The  TCA  believed  the  intent  of  this 
section  is  to  reduce  subjectivity  in  the 
evaluation  process.  This  commenter 
suggested  that,  as  a  practical  matter,  it 
will  not  reduce  subjectivity,  because  the 
decisions  underlying  a  "best  value" 
determination  are,  by  their  nature, 
subjective.  The  commenter  stated  that 
the  best  way  to  assure  fairness  in  the 
evaluation  process  is  to  make  sure  that 
the  individuals  conducting  the 
evaluations  are  qualified  and  do  not 
have  personal  or  business  interests  that 
would  impact  their  evaluations. 

We  disagree  with  the 
recommendation  to  delete  this  section. 
The  intent  of  this  section  is  to  clearly 
indicate  that  proposals  will  be  evaluated 
solely  on  the  factors  and  subfactors  in 
the  solicitation;  to  clearly  indicate  rating 
methods  that  are  acceptable;  and  to 
clearly  indicate  that  the  relative 
strengths,  deficiencies,  significant 
weaknesses,  and  risks  supporting 
proposal  evaluation  must  be 
documented  in  the  contract  file.  These 
provisions  are  necessary  to  ensure  the 
integrity  of  the  competitive  proposal 
process.  No  revisions  were  made  in  the 
final  rule. 

Section  636.305    Can  Price  Information 
Be  Provided  to  Analysts  Who  Are 
Reviewing  Technical  Proposals? 

Peter  Kiewit  Sons'  Inc.  recommended 
that  the  FHWA  require  technical 
evaluations  to  be  completed  before  the 
price  proposals  are  reviewed,  so  that 
knowledge  of  pricing  does  not  affect 
technical  evaluations. 

The  TCA  suggested  that  some 
contracting  agencies  may  wish  to  use 
qualifications-based  selection 
procedures  and  may  not  have  a  price 
proposal. 

While  it  is  desirable  to  perform  the 
technical  evaluations  first  so  that 
knowledge  of  price  does  not  influence 
technical  review  team  members,  the 
FHWA  does  not  believe  that  it  is 
appropriate  to  require  this.  This  section 
is  consistent  with  the  FAR  provisions 
used  by  the  Federal  government.  No 
revisions  are  made  in  the  final  rule. 

Sections  636.401  and  636.402 

Peter  Kiewit  Sons'  Inc.  suggested  that 
commimications  should  be  controlled  to 


prevent  the  appearance  of  positive  or 
negative  prejudice  towards  an  offeror. 

The  DBIA  suggested  eliminating  the 
term  "clarifications"  and  revising  the 
term  "communications"  (see  the 
discussion  for  §636.103).  A  private 
individual  suggested  revising  these 
sections  to  eliminate  the  need  for  the 
defined  terms  "clarifications"  and 
"communications"  but  this  commenter 
did  not  provide  a  recommended 
revision.  The  FHWA  disagrees  with  the 
reconunendations  to  modify  the 
definitions  of  "clarifications"  and 
"communications"  for  the  reasons 
previously  discussed  (see  §636.103). 
Communications,  clarifications  and 
discussions  are  all  important  aspects  of 
competitive  acquisition.  Each  has  a 
specific  meaning  based  on  case  law. 
While  the  FHWA  appreciates  the 
concern  of  the  commenter  who 
suggested  that  such  conmiunications  be 
controlled  to  prevent  the  appearance  of 
positive  or  negative  prejudice,  we 
believe  that  the  policies  incorporated  in 
this  final  rule  will  form  the  cornerstone 
of  a  hit,  equitable  process. 

The  TCA  and  the  Colorado  DOT 
recommended  §  636.402  be  revised  to 
make  it  clear  that  proposers  may  get 
clarifications  of  the  owner's  RFP.  That 
process  is  necessary  to  allow  ov«rners  to 
clarify  any  sections  of  the  RFP  that  are 
not  clear  at  the  time  of  issuance.  The 
FHWA  does  not  object  to  the  concept  of 
proposers  asking  the  contracting  agency 
for  clarifications  of  the  RFP  documents. 
If  it  is  necessary  to  clarify  and  revise  the 
RFP  document,  the  contracting  agency 
could  issue  an  addenda  for  this  purpose. 
The  following  sentence  will  be  added  to 
§636.402  for  clarity:  "You  may  wish  to 
clarify  and  revise  the  RFP  doomient 
through  an  addenda  process  in  response 
to  questions  from  potential  offerors." 

Sections  636.403,  636.404.  636.405,  and 
636.406 

Peter  Kiewit  Sons'  Inc.  objected  to  the 
use  of  the  competitive  range.  This 
conunenter  suggested,  that  if  properly 
used,  a  two-phase  selection  process 
should  eliminate  the  need  to  establish  a 
competitive  range. 

The  TCA  believed  that  the  issues 
associated  with  establishment  of  a 
competitive  range  are  complex,  and  are 
intertwined  with  the  laws  applicable  to 
the  contracting  agency,  as  well  as  its 
policies,  and  therefore,  it  is  not 
appropriate  for  the  FHWA  to  regulate 
the  procurement  process  used  by  State 
and  local  agencies. 

The  FHWA  disagrees  with  these 
commenters.  The  intent  of  §  636.403  is 
to  allow  contracting  agencies  to 
establish  a  competitive  range  to 
minimize  the  overall  impact  to  industry 


proposers  in  a  lengthy  procurement 
process.  The  contracting  agency  will 
have  the  discretion  to  do  this.  This 
section  will  serve  as  the  FHWA  basis  for 
participation  in  such  decisions  provided 
they  do  not  unnecessarily  restrict 
competition.  No  revisions  are  made  in 
the  final  rule. 

Sections  636.407  and  636.408 

The  New  York  State  DOT 
reconmiended  that  these  sections  be 
revised  to  allow  "communications"  to 
cure  minor  proposal  deficiencies,  such 
as.  inadvertent  omissions.  The  Texas 
EXDT  perceived  the  provisions  in 
§  636.407  as  prohibiting  the  correction 
of  a  clerical  error,  an  unclear  term  or  an 
omission  in  a  proposal.  This  commenter 
stated  that  design-build  projects  are 
typically  long  and  costly,  the  proposals 
are  relatively  complex,  and  the  proposal 
review  process  is  very  detailed.  This 
commenter  felt  that  it  is  reasonable  to 
allow  proposers  to  cure  minor 
omissions. 

The  FHWA  believes  the  rule  language 
is  satisfactory.  The  table  that 
accompanies  §  636.401  clearly  indicates 
that  minor  or  clerical  revisions  in  a 
proposal  are  allowable  dining  a 
clarification.  The  term  "deficiencies" 
has  a  specific  meaning  based  on  case 
law  (see  §  636.103) ,  and  therefore,  the 
language  in  §  636.407  appropriately 
prohibits  the  use  of  communications  to 
cure  proposal  deficiencies  or  material 
omissions.  No  revisions  are  made  to  the 
final  rule. 

Sections  636.501  Through  636.512 

The  AASHTO  recommended  that  the 
provision  of  §  636.512(a)  be  deleted.  It 
recommended  that  the  evaluation  of 
proposals  be  based  on  each  State's 
prociu«ment  laws.  Peter  Kiewit  Sons', 
Inc.  strongly  objected  to  the  use  of 
bargciining  in  the  selection  process  as 
described  in  §636.501.  This  commenter 
believed  that  the  contracting  agency 
should  be  limited  to  identifying  sections 
of  a  proposal  that  do  not  meet  RFP 
requirements,  but  no  assistance  or 
guidance  should  be  given  to  the  offeror 
regarding  how  the  deficiency  should  be 
corrected.  However,  if  all  price 
proposals  exceed  an  advertised  budget, 
this  commenter  suggested  that  the 
contracting  agency  should  have 
individual  discussions  with  all  offerors 
regarding  the  factors  that  may  have  led 
to  high  prices.  The  contracting  agency 
should  then  issue  a  revised  RFP 
docimient  to  all  offerors. 

The  FHWA  appreciates  the 
viewpoints  of  this  commenter.  While  we 
agree  that  contracting  agencies  will  need 
to  be  judicious  in  their  use  of  bargaining 
techniques,  we  also  believe  that  the 
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provisions  of  §  636.507  will  offset  some 
of  these  concerns.  The  FHWA  also 
believes  that  contracting  agencies  must 
have  the  right  to  maximize  their  ability 
to  obtain  the  best  value  based  on  the 
requirements  and  evaluation  factors  set 
forth  in  the  RFP  dociunent. 

The  Orange  North-American  Trade 
Rail  Access  Corridor  Authority 
suggested  that  contracting  agencies  be 
allowed  to  negotiate  with  the  apparent 
winning  proposer  as  they  would  under 
a  qualifications-based  selection 
procedm«.  This  commenter  believed 
that  negotiating  with  more  than  one 
team  at  a  time  can  often  lead  to 
misunderstandings  and  disputes.  As 
previously  noted  in  the  discussion  of 
Subparts  B  through  F.  we  believe  that 
limited  negotiations  may  be  appropriate 
for  clarifying  certain  contract  provision 
prior  to  contract  execution. 

The  DBIA,  the  Texas  DOT  and  a 
private  individual  noted  the  use  of  the 
term  "final  proposal  revision"  in 
§  636.511  and  suggested  that  it  would  be 
helpful  to  add  the  phrase  "also  called 
best  and  final  offer  (BAFO)"  to  the  end 
of  that  sentence.  We  agree  with  this 
suggestion  and  have  revised  §636.511  to 
incorporate  thp  term  "best  and  final 
offer"  in  the  final  rule. 

The  AASHTO  and  the  Virginia  DOT 
recommended  the  provisions  of 
§  636.512(a)  be  deleted  and,  if 
necessary,  a  reference  be  provided  for 
compliance  with  each  State's 
procurement  laws.  We  disagree  with 
this  recommendation  and  believe  the 
rule  is  sufficiently  clear. 

Subpart  F— Sections  636.601  Through 
636.608 

The  AASHTO  and  the  South  Carolina, 
Virginia,  Colorado  and  Washington 
State  DOTs  recommended  that 
§  636.602(a)  be  replaced  with  the 
following  sentence:  "The  STD  must 
follow  State  procedines  and  regulations 
for  notification  of  unsuccessful 
offerors."  These  commenters  stated  that 
the  procurement  code  in  certain  States 
does  not  allow  the  inclusion  of  the 
issues  listed  in  paragraph  (a)  to  be  listed 
in  the  contracting  agency's  written 
notification  to  unsuccessful  offerors. 

These  commenters  also  suggested  that 
§§636.605  through  636.608  be  deleted 
as  these  provisions  are  too  prescriptive 
and  contradict  too  many  existing  State 
procurement  laws.  The  AASHTO 
recommended  that  §  636.604'be 
replaced  with  the  following:  "Any 
offeror  may  request  a  debriefing.  The 
STD  may  provide  preaward  and 
postaward  debriefings  in  accordance 
with  the  State's  prociuement  process." 
The  Colorado  DOT  indicated  that  three 
days  was  not  sufficient  time  to  provide 


proposers  with  the  information  required 
by  §636.602. 

"The  FHWA  agrees  with  the 
commenters  that  this  subpart  is 
prescriptive.  While  notifications  and 
debriefings  are  very  important  in 
maintaining  the  integrity  of  a 
competitive  acquisition  process,  the 
FHWA  believes  that  the  goals  and 
objectives  of  this  rule  can  be  maintained 
by  allowing  contracting  agencies  to 
follow  State  procedures  in  these  areas. 
Therefore,  the  proposed  rule  for  Subpart 
F  is  removed  in  its  entirety.  A  new 
section.  §636.514  How  may  I  provide 
notifications  and  debriefings?,  has  been 
added  to  Subpart -E  to  allow  contracting 
agencies  to  conduct  pre-award  and  post- 
award  notifications  and  debriefing  in 
accordance  with  State  approved 
procedures. 

Section  637.207    Quality  Assurance 
Program 

Similar  to  the  comments  made  in 
§  635.413,  a  niunber  of  commenters 
indicated  that  the  use  of  warranties 
should  be  left  to  the  discretion  of  the 
States  and  that  the  limitation  of 
warranties  to  specific  products  or 
construction  features  is  too  restrictive. 
The  FHWA  is  providing  minor  revisions 
to  §  637.207(a)(l){iv)  to  reference  the 
revisions  made  to  §  635.413(e).  This  will 
provide  greater  flexibilify  to  STDs  in 
allocating  risk  and  appropriately 
structuring  design-build  contracts. 

The  Florida  DOT  suggested  that 
contracting  agencies  be  allowed  to 
incorporate  all  construction  engineering 
and  inspection  services  (including 
verification  testing)  imder  the  design- 
build  contract.  While  this  STD  would 
still  provide  some  level  of  oversight,  it 
expressed  a  preference  for  including  all 
construction,  engineering  and 
inspection  services  under  one  contract 
to  avoid  redimdant  inspection  services. 
This  commenter  suggested  that  the 
FHWA's  requirement  for  independent 
verification  leads  to  unnecessary 
duplication,  inefficient  operations  and 
wasted  funding  that  coidd  be  better 
used  elsewhere. 

■    We  disagree  with  this  conunenter  and 
believe  that  it  is  necessary  to  have  a 
reliable,  verifiable  program  for  accepting 
the  completed  work.  'This  program  must 
rely  on  a  system  of  checks  and  balances, 
including  verification  tests  that  must  be 
done  by  the  owner  (or  the  owner's 
agent).  It  is  not  acceptable  to  allow  the 
design-builder  to  perform  (or  contract 
with  another  firm  to  perform)  all  of  the 
acceptance  tests  for  the  project.  While 
the  FHWA's  qualify  assurance  policy 
provides  the  STDs  with  the  flexibilify  to 
structiue  a  broad-based  acceptance 
program  (even  including  the  design- 


builder's  quality  control  test  results  as 
part  of  the  acceptance  program),  it  is 
still  absolutely  critical  that  there  be  an 
independent,  verification  check  on  the 
design-builder's  results  by  the  owner  for 
acceptance  purposes. 

The  TCA  suggested  revisions  to  use 
the  term  "engineer  of  record"  in  lieu  of 
the  term  "State  Engineer".  We  disagree 
with  this  comment.  In  the  case  of  the 
materials  certification  documentation 
referenced  in  this  section,  the  term 
"State  Engineer"  is  a  term  used  to  refer 
to  the  contracting  agency's 
representative,  and  if  a  project  was 
performed  by  a  local  public  agency,  it 
would  refer  to  that  agency's  engineer, 
not  the  design-builder's  engineer.  The 
-  responsibilify  for  this  certification  must 
remain  with  the  contracting  agency. 

The  Washington  State  DOT 
recommended  that  this  section  be 
modified  to  direct  STDs  not  to  use 
warranties  for  items  of  routine 
maintenance.  We  do  not  agree  with  this 
comment.  The  reference  to  §  635.413 
should  be  sufficient  for  this  purpose. 

Part  710—Ri'ght-of-Way  and  Real  Estate 

Section  710.313    Design-Build  Projects 

The  DPC  agreed  with  the  flexibility 
provided  in  this  section,  but  noted  that 
contracting  agencies  have  powers  that 
the  private  sector  does  not  have  (such  as 
the  right  of  eminent  domain)  and, 
therefore,  the  acquisition  of  right-of-way 
should  generally  rest  with  the 
contracting  agency.  Sundt  Construction, 
Inc.  indicated  that  right-of-way 
acquisitions  should  be  the  responsibilify 
of  the  party  that  can  best  control  this 
risk  and  that  is  normally  the  owner 
except  in  very  unique  circumstances. 
The  FHWA  agrees,  but  there  may  be 
certain  circumstances,  where  it  is 
reasonable  to  assign  certain  right-of-way 
related  responsibilities  to  the  design- 
builder.  We  believe  the  provisions  in 
this  section  adequately  address  these 
circxmistances. 

The  TCA  recommended  a  specific 
revision  to  paragraph  (c)  to  provide 
additional  flexibility  to  the  contracting 
agency.  This  commenter  believed  that  in 
some  cases,  it  may  be  desirable  to  allow 
the  design-builder  to  start  construction 
on  parcels  for  which  rights  of  access 
have  been  obtained  pursuant  to 
condemnation  authorify  or  negotiations, 
with  the  formal  transfer  of  tide 
occxuring  at  a  later  date.  We  do  not 
agree  with  this  comment  and  believe 
that  the  final  rule  provides  sufficient 
flexibilify. 

A  private  individual  suggested  that 
the  FHWA  perform  a  complete  review 
for  consistency,  as  there  are  a  variety  of 
references  to  right-of-way  acquisition. 
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This  conunenter  also  suggested  that,  in 
general,  the  FHWA  should  allow  the 
contracting  agencies  to  advance  the 
projects  as  long  as  there  is  a  plan  for  the 
acquisition  of  right-of-way  consistent 
with  the  schedule.  State  and  Federal 
law  and  good  business  practice.  We 
generally  agree  with  this  comment  and 
believe  that  the  final  rule  provides 
sufficient  flexibility  for  this  purpose. 
The  Florida  DOT  provided  detailed 
comments  and  recommended  revisions 
for  several  paragraphs  as  noted  below. 
This  commenter: 

•  Suggested  that  cleirifications  be 
provided  for  the  submittal  of  right-of- 
way  certifications  and  right-of-way 
availability  statements.  As  previously 
indicated,  we  revised  §635. 309(p)(l)(v) 
to  allow  contracting  agencies  to  provide 
a  right-of-way  certification  at  the  time  of 
project  authorization  to  certify  that 
either  all  right-of-way  work  has  been 
completed  or  that  all  necessary 
arrangements  will  be  made  for  the 
completion  of  the  necessary  right-of- 
way  related  work.  This  certification  is  a 
necessary  requirement  for  the  FHWA's 
authorization  of  the  project.  On  the 
other  hand,  not  all  STDs  use  right-of- 
way  availability  statements.  The  STDs 
must  ensure  that  right-of-way  is 
available  prior  to  the  design-builder 
entering  onto  the  property  and  the  start 
of  physical  construction.  In  the  final 
rule,  we  have  provided  a  modification 
to  §  710.313(a)  to  require  compliance 
with  the  right-of-way  certification 
requirements  of  §  635.309(p)  and  a 
sentence  to  ensure  that  right-of-way  is 
available  prior  to  the  start  of  physical 
construction. 

•  Disagreed  with  the  provisions  of 
paragraph  (d)(l)(i)  which  require  the 
design-builder  to  submit  written 
acquisition  and  relocation  procedures 
for  the  STD's  approval.  This  commenter 
believed  that  this  requirement  is  not 
necessary  and  compliance  could  be 
achieved  through  proper  oversight  of 
the  contract.  We  agree  that  a  revision  is 
appropriate  in  this  case.  We  have  added 
a  sentence  to  paragraph  (d)(l)(i)  that 
reads  as  follows:  "STD's  which  have  an 
FHWA  approved  procedures  manual,  in 
accordance  with  23  CFR  710.201(c), 
may  comply  with  this  section  by 
requiring  the  design-builder  to  execute 
a  certification  in  its  proposals  that  it  has 
received  the  approved  right-of-way 
manual  and  will  comply  with  the 
procediues." 

•  Recommended  that  paragraph 
(d)(l)(ii)  should  explicitly  reference  49 
CFR  24.205  and  its  requirements.  We 
agree  with  this  comment  and  an 
appropriate  reference  is  provided  in 
paragraph  (d)(l)(ii).  The  commenter 
further  suggested  that  the  additional 


detailed  schedule  related  requirements 
should  be  removed  as  it  may  be  more 
appropriate  to  provide  for  compliance 
through  the  contracting  agency's 
oversight  of  the  contriact.  We  disagree 
with  this  comment.  This  language  is 
appropriate  and  necessary  to  ensure 
compliance  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
(Uniform  Act)  as  many  contracting 
agencies  do  not  have  sufficient 
experience  with  the  design-build 
contracting  method. 

•  Believed  that  the  requirement  of 
paragraph  (d)(2)(i)  for  a  quality  control 
system  would  be  a  good- management 
tool.  However,  this  conunenter 
questioned  the  need  for  a  regulation  on 
this  subject.  We  disagree.  Paragraph 
(d)(2)(ii)  provides  great  latitude  to  the 
S'TDs  in  complying  with  the 
requirement  for  a  quality  control  system 
for  right-of-way  activities.  This  section 
is  permissive  to  allow  a  consultant  to 
perform  the  activity  desired  by  the  STD. 

•  Questioned  the  necessity  for,  and 
recommended  that  the  deletion  of 
paragraphs  (d)(3)  through  (d)(6).  We 
disagree  with  this  comment.  Although 
not  a  requirement,  the  establishment  of 
a  hold  off  zone  around  occupied 
properties  is  encoiuaged  in  paragraph 
(d)(3).  While  regulations  of  the  U.S. 
Department  of  Labor's  Occupational 
Safety  and  Health  Administration  may 
provide  policy  concerning  the  safety  of 
construction  workers,  the  FHWA 
believes  that  it  is  important  to  address 
this  issue  specifically  for  the  instance 
where  there  are  occupied  properties 
adjacent  to  construction  activities. 
Therefore,  no  changes  were  made  in  the 
final  rule. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  within  the  meaning  of  the 
U.S.  Department  of  Transportation's 
regulatory  policies  and  procedures 
because  of  the  substantial  State  and 
industry  interest  in  the  design-build 
contracting  technique.  The  Office  of 
Management  and  Budget  has  reviewed 
this  dociunent  under  E.O.  12866.  The 
FHWA  anticipates  that  the  economic 
impact  of  this  rulemaking  would  be 
minimal.  However,  this  rule  is 
considered  to  be  significant  because  of 
the  substantial  State  and  industry 
interest  in  the  design-build  contracting 
technique. 

None  of  the  commenters  provided 
evidence  to  indicate  that  there  would  be 
a  material  or  adverse  economic  impact. 


The  FHWA  hereby  certifies  that  the 
final  rule  would  not  adversely  affect,  in 
a  material  way.  any  sector  of  the 

economy. 

In  addition,  this  rule  will  not  interfere 
with  any  action  taken  or  planned  by 
another  agency  and  will  not  materially 
alter  the  budgetary  impact  of  any 
entitlements,  grants,  user  fees,  or  loan 
programs.  This  rule  allows  the  STDs  to 
use  the  design-build  contracting 
technique — a  contracting  method  that 
has  been  used  only  on  an  experimental 
basis  to  date  in  the  Federal-aid  highway 
program.  The  rule  will  not  affect  the 
total  Federal  funding  available  to  the 
STDs  imder  the  Federal-aid  highway 
program.  Therefore,  it  is  anticipated  that 
an  increased  use  of  design-build 
delivery  method  will  not  yield 
significant  economic  impacts  to  the 
Federal-aid  highway  program. 
Consequently,  a  full  regulatory 
evaluation  is  not  required.  The 
increased  usage  of  the  design-build 
contracting  method  may  result  in 
certain  efficiencies  in  the  cost  and/or 
time  it  normally  takes  to  deliver  a 
transportation  project. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities  and  has 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Several  commenters  expressed  a 
concern  that  this  rule  may  have  an 
adverse  impact  on  small  disadvantaged 
business  enterprises  and  other  small 
firms;  however,  one  commenter 
recommended  that  the  FHWA  not  give 
preferential  treatment  to  a  firm  based  on 
its  size  during  the  selection  process 
because  such  a  limitation  may  limit  the 
ability  of  engineering  firms  from  leading 
the  design-build  team. 

By  its  very  nature,  design-build 
contracting  is  best  smted  to  large 
transportation  projects.  However, 
several  STDs  such  as  Pennsylvania. 
Ohio  and  Michigan  have  successfully 
completed  several  relatively  small 
design-build  contracts  (less  than  $5 
million)  under  SEP-14.  Approximately 
50  percent  of  the  projects  approved 
under  SEP-1 4  have  been  less  than  $5 
million.  We  expect  that  this  trend  will 
continue  after  die  final  rule  is  enacted. 

Design-bifild  contracts  will  present 
subcontracting  opportiuiities  that  are 
similar  to  or  greater  than  those  available 
under  design-bid-build  contracts.  In 
many  cases,  design-build  contractors 
will  subcontract  for  design  services. 
Under  the  traditional  design-bid-build 
system,  owners  typically  prepare  a 


design  with  their  own  staff  or  will 
contract  v«rith  a  design  consultant  for 
this  work.  Based  on  2001  data  provided 
by  the  Pennsylvania  Department  of 
Transportation  (PennDOT),  the  average 


contracts  compares  favorably  with  the 
average  subcontracting  amount  for 
design-bid-build  projects  in  the  same 
contract  size  range.  While  the  number  of 
PennDOT  completed  design-build 


Table  1)  shows  that  there  are 
comparable  subcontracting 
opportunities  for  relatively  small 
design-build  projects. 


subcontracting  amount  for  design-build      projects  is  small,  this  data  (shown  in 

Table  1 


PennOOT  proiects  contract  size 


$0-5  million  .... 
$5-10  mWon  . 
$10-20  miMon 
>  $20  million  . 


Design-build 


No.  of  proiects 


Subcontracting 
percentage 


19 
33 


Design-bid-buiid 


No.  of  projects 


517 
25 
13 
15 


Sutxx)ntractlng 
percentage 


18 
29 

30 

38 


Large  design-build  contracts  will 
present  significant  subcontracting 
opportunities  for  firms  of  all  sizes.  Table 


2  illustrates  the  subcontracting 
opportimities  that  have  been  associated 

Table  2 


vfiih  mediimi  to  large-sized  highway 
design-build  contracts. 


Project 


Eastern  ToN  Road 

San  Joaquin  HiHs  Tol  l^oad 

1-15  Reconstruction 

1-17  Reconstruction 

E-470  Segments  I  and  II  ... 

Southem  Connector  

Conway  Bypass 


Owner 


Transportation  Corridors  Agency,  CA 
Transportation  Corridors  Agency,  CA 

Utah  DOT  

Arizona  DOT 

E-470  Public  Highway  Authority  ....... 

South  Carolina  DOT 

South  Carolina  DOT 


Contract  size 

Subcontracting 

(million) 

percentages 

$767 

39 

799.7 

41 

1,318 

54 

79.7 

33 

323.6 

90 

106.4 

87 

386.0 

89 

Thus,  bom  the  data  available,  the 
FHWA  believes  that  the  subcontracting 
opportunities  for  small  entities  will  be 
similar  under  both  design-build  and 
design-bid-build  contracts. 

To  oBset  potential  adverse  impacts  on 
small  entities,  the  final  rule  eliminates 
the  FHWA's  existing  requirement  for  the 
prime  contractor  to  perform  30  percent 
of  all  contract  work,  less  specialty  items 
(see  §635.116).  This  wrill  provide  greater 
flexibility  for  STDs  in  administering 
design-build  contracts.  For  design- 
builders,  it  will  remove  potential 
barriers  regarding  the  choice  of 
subcontractors,  and  most  important,  it 
will  provide  greater  subcontracting 
opportimities  for  firms  of  all  sizes.  For 
these  reasons  and  because  the  final  rule 
is  directed  to  the  States  and  directly 
affects  the  STDs,  which  are  not 
considered  small  entities  for  the 
purposes  of  the  Regulatory  Flexibility 
Act,  the  FHWA  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1905 

This  final  rule  will  not  impose 
unfunded  mandates  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 


(Pub.  L.  104-4,  March  22, 1995, 109 
Stat.  48).  This  final  rule  will  not  residt 
in  the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  (2  U.S.C.  1531  et 
seq.).  This  rulemaking  allows  STDs  to 
use  a  contracting  method  that  has  only 
been  used  in  the  Federal-aid  highway 
program  on  an  experimental  basis  to 
date.  There  is  no  requirement  for  a  State 
to  use  the  design-build  contracting 
technique.  It  is  strictly  an  optional 
contracting  method. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999,  and  the 
FHWA  has  determined  that  this  action 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federal  assessment.  Nothing  in  this 
document  directly  preempts  any  State 
law  or  regulation  or  affects  the  States' 
ability  to  discharge  traditional  State 
governmental  functions.  Section  1307  of 
the  TEA-21  directs  the  FHWA  to 
develop  regulations  that  will:  (1) 
Identify  Secretary's  approval  criteria  for 
design-build  contracts,  and  (2)  establish 


procediues  for  obtaining  the  FHWA's 
approval  for  design-build  contracts. 
TTiroughout  the  final  rule  there  is  an 
effort  to  give  the  STDs  flexibility  in 
deciding  where  to  appropriately  use 
design-build  contracting  while  keeping 
administrative  burdens  to  a  minimum. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  final 
rule  imder  Executive  Order  13175, 
dated  November  6,  2000,  and  believes 
that  the  final  rule  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes:  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  The  final  rule  does 
not  address  issues  that  are  related  to 
tribal  operations.  Therefore,  a  tribal 
sumlnary  impact  statement  is  not 
required. 

Executive  Order  12372 
(IntergoTemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.205, 
Highway  planning  and  construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
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Federal  programs  and  activities  apply  to 
this  program. 

Executive  Order  12988  (Qvil  Justice 
Refiarm) 

This  final  nile  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  The  final  rule  is 
not  economically  significant  and  does 
not  concern  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taldng  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Action 
Concerning  Regulation  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because, 
although  it  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Therefore, 
a  Statement  of  Energy  Effects  under 
Executive  Order  13211  is  not  required. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et.  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  reviewed  this  rule  and  determined 
that  it  does  not  contain  collection  of 
information  requirements  for  the 
purposes  of  the  PRA. 

Since  1990  the  FHWA  has  been 
allowing  the  STDs  to  evaluate  design- 
build  contracting  on  an  experimental 
basis  through  Special  Experimental 
Project  No.  14  (SEP-14).  To  receive  the 
FHWA's  approval,  STDs  were  requested 
to  prepare  experimental  project  work 
plans  and  evaluation  reports  for  all 
design-build  projects. 


Under  the  final  rule,  the  STDs  will  no 
longer  be  required  to  develop  work 
plans  or  evaluation  reports  for 
"qualified  projects."  However,  because 
of  the  "qualified  project"  definition  in 
section  1307  of  TEA-21,  the  FHWA  will 
continue  to  approve  "non-qualified" 
design-build  projects  under  SEP-14. 
Therefore,  a  SEP-14  work  plan  and 
evaluation  will  continue  to  be  necessary 
for  these  projects.  The  evaluation 
reports  will  document  the  lessons 
learned  through  design-build 
contracting  and  this  information  will  be 
shared  with  others  in  the  highway 
industry.  The  collection  of  SEP-14 
information  does  not  entail  the 
reporting  of  information  in  response  to 
identical  questions.  The  SEP-14  design- 
build  evaluation  reports  do  not  involve 
answering  specific  questions;  they 
address  issues  relating  to  competitive 
acquisition.  Each  is  a  one  of  a  kind 
document  that  relates  to  the  lessons 
learned  on  a  particular  project. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  rule  for 
the  purposes  of  the  National 
Environmental  Policy  Act  of  1969 
.  (NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  and  has  determined  that  this  rule 
will  not  have  any  effect  on  the  quality 
of  the  environment.  Design-build 
projects  must  comply  with  NEPA 
requirements  and  the  final  rule  includes 
guidance  concerning  compliance  with 
NEPA  in  relation  to  the  release  of  the 
Request  for  Proposals  document. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  proposed 
action  with  the  Unified  Agenda. 

List  of  Subiects 

23  CFR  Part  627 

Government  procurement.  Grant 
programs-transportation.  Highways  and 
roads. 

23  CFR  Part  635 

Grant  programs-transportation. 
Highways  and  roads.  Reporting  and 
recordkeeping  requirements. 

23  CFR  Part  636 

Design-build,  Grant  programs- 
transportation,  Highways  and  roads. 


23  CFR  Part  637 

Construction  inspection  and  approval; 
Highways  and  roads. 

23  CFR  710 

Grant  programs-transportation. 
Highway  and  roads,  Real  property 
acquisition.  Rights-of-way,  Reporting 
and  recordkeeping  requirements. 

Issued  on:  November  22,  2002. 
Mary  E.  Peters, 
Federal  High  way  Administrator. 

For  reasons  set  forth  in  the  preamble, 
the  FHWA  amends  Chapter  I  of  title  23, 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  627— VALUE  ENGINEERING 

1.  Revise  the  authority  citation  for 
part  627  to  read  as  follows: 

Authority:  23  U.S.C.  106(d),  106(0.  112(b), 
302.  307,  and  315;  49  CFR  18. 

2.  In  part  627  revise  all  references  to 
"State  highway  agencies"  to  read  "State 
transportation  departments";  and  revise 
the  acronyms  "SHA"  and  "SHAs"  to 
read  "STD"  and  "STDs",  respectively. 

3.  In  §  627.5,  add  paragraph  (e)  to  read 
as  follows: 

S  627.5    General  principles  and  procedures. 

***** 

(e)  In  the  case  of  a  Federal-aid  design- 
build  project  meeting  the  project  criteria 
in  23  CFR  627.1(a).  the  STDs  shall  fulfill 
the  value  engineering  analysis 
requirement  by  performing  a  value 
engineering  analysis  prior  to  the  release 
of  the  Request  for  Proposals  document. 

PART  635— CONSTRUCTION  AND 
MAINTENANCE 

4.  Revise  the  authority  citation  for 
part  635  to  read  as  foUoy^s: 

Authority:  23  U.S.C.  101  (note).  109, 112, 
113. 114, 116, 119. 128,  and  315;  31  U.S.C. 
6505;  42  U.S.C.  3334,  4601  et  seq.;  Sec.  1041 
(a).  Pub.  L.  102-240, 105  Stat.  1914;  23  CFR 
1.32;  49  CFR  1.48(b). 

5.  In  part  635  revise  all  references  to 
"State  highway  agencies"  to  read  "State 
transportation  departments";  and  revise 
the  acronyms  "SHA"  and  "SHAs"  to 
read  "STD"  and  "STDs".  respectively. 

6.  Amend  §  635.102  by  removing  the 
definition  of  "certification  acceptance," 
and  by  adding  the  definition  of  "design- 
build  project"  to  read  as  follows: 

S635.102    Definitions. 

***** 

Design-build  project  means  a  project 
to  be  developed  using  one  or  more 
design-build  contracts. 
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7.  Amend  §  635.104  by  adding 
paragraph  (c)  to  read  as  follows: 

1635.104    Method  of  construction. 

***** 

(c)  In  the  case  of  a  design-build 
project,  the  requirements  of  23  CFR  part 
636  and  the  appropriate  provisions 
pertaining  to  design-build  contracting  in 
ihis  part  will  apply.  However,  no 
justification  of  cost  effectiveness  is 
necessary  in  selecting  projects  for  the 
design-build  delivery  method. 

8.  Revise  §  635.107  to  read  as  follows: 

$635,107    Participation  by  disadvantaged 
business  enterprises. 

(a)  The  STD  shall  schedule  contract 
lettings  in  a  balanced  program  providing 
contracts  of  such  size  and  character  as 
to  assure  an  opportunity  for  all  sizes  of 
contracting  organizations  to  com[>ete.  In 
accordance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  subsequent  Federal- 
aid  Highway  Acts,  and  49  CFR  part  26, 
the  STD  shall  ensure  equal  opportunity 
for  disadvantaged  business  enterprises 
(DBEs)  participating  in  the  Federal-aid 
highway  program. 

(b)  In  the  case  of  a  design-build 
project  funded  with  title  23  funds,  the 
requirements  of  49  CFR  part  26  and  the 
State's  approved  DBE  plan  apply.  If  DBE 
goals  are  set,  DBE  commitments  above 
the  goal  must  not  be  used  as  a  proposal 
evaluation  factor  in  determining  the 
successful  offeror. 

9.  Amend  §635.109  by  adding 
paragraph  (c)  to  read  as  follows: 

$635,109    Standardized  changed  condition 
ciaui 


(c)  In  the  case  of  a  design-bmld 
project,  STDs  are  strongly  encoiu^ed  to 
use  "suspensions  of  work  ordered  by 
the  engineer"  clauses,  and  may  consider 
"differing  site  condition"  clauses  and 
"significant  changes  in  the  character  of 
work"  clauses  which  are  appropriate  for 
the  risk  and  responsibilities  that  are 
shared  with  the  design-builder. 

10.  Amend  §635.110  by  adding 
paragraph  (f)  to  read  as  follows: 

$635,110    Licensing  and  qualification  of 
contractors. 

*        *        *        •        •  ' 

(f)  In  the  case  of  a  design-build 
project,  the  STDs  may  use  their  own 
bonding,  insiuance,  licensing, 
qualification  or  prequalification 
procedvue  for  any  phase  of  design-build 
procurement. 

(1)  The  STDs  may  not  impose 
statutory  or  administrative  requirements 
which  provide  an  in-State  or  local 
geographical  preference  in  the 
solicitation,  licensing,  qualification,  pre- 


qualification, short  listing  or  selection 
process.  The  geographic  location  of  a 
firm's  office  may  not  be  one  of  the 
selection  criteria.  However,  the  STDs 
may  require  the  successful  design- 
builder  to  establish  a  local  office  after 
the  award  of  contract. 

(2)  If  required  by  State  statute,  local 
statute,  or  administrative  policy,  the 
STDs  may  require  prequalification  for 
construction  contractors.  The  STDs  may 
require  offerors  to  demonstrate  the 
ability  of  their  engineering  staff  to 
become  licensed  in  that  State  as  a 
condition  of  responsiveness;  however, 
licensing  procedures  may  not  serve  as  a 
barrier  for  the  consideration  of 
otherwise  responsive  proposals.  The 
STDs  may  require  compliance  with 
appropriate  State  or  local  licensing 
practices  as  a  condition  of  contract 
award. 

11.  Amend  §  635.112  by  revising  the 
section  heading  and  by  adding 
paragraph  (i)  to  read  as  follows: 

$635,112    Advertising  for  bids  and 

***** 

(i)  In  the  case  of  a  design-build 
project,  the  following  requirements 
apply: 

(1)  The  FHWA  Division 
Administrator's  approval  of  the  Request 
for  Proposals  docimient  will  constitute 
the  FHWA's  project  authorization  and 
the  FHWA's  approval  of  the  STD's 
request  to  release  the  document.  This 
approval  will  carry  the  same 
significance  as  phm,  specification  and 
estimate  approval  on  a  design-bid-build 
Federal-aid  project. 

(2)  The  STD  may  decide  the 
appropriate  solicitation  schedule  for  all 
design-build  requests.  This  includes  all 
project  advertising,  the  release  of  the 
Request  for  Qualifications  document, 
the  release  of  the  Request  for  Proposals 
document  and  all  deadlines  for  the 
receipt  of  qualification  statements  and 
proposals.  Tjrpical  advertising  periods 
range  irom  six  to  ten  weeks  and  can  be 
longer  for  large,  complicated  projects. 

(3)  The  STD  must  obtain  the  approval 
of  the  Division  Administrator  prior  to 
issuing  addenda  which  restilt  in  major 
changes  to  the  Request  for  Proposals 
dociunent.  Minor  addenda  need  not 
receive  prior  approval  but  may  be 
identified  by  the  STD  at  the  time  of  or 
prior  to  requesting  the  FHWA's 
conciurence  in  award.  The  STD  must 
provide  assurance  that  all  offerors  have 
received  all  issued  addenda 

12.  Amend  §635.113  by  adding 
paragraph  (c)  to  read  as  follows: 

$635,113    Bid  opening  and  bid  tabulations. 

***** 


(c)  In  the  case  of  a  design-build 
project,  the  following  requirements 
apply: 

(1)  All  proposals  received  must  be 
opened  and  reviewed  in  accordance 
with  the  terms  of  the  solicitation.  The 
STD  must  use  its  own  procedures  for 
the  following: 

(i)  The  process  of  handling  proposals 
and  information; 

(ii)  The  review  and  evaluation  of 
proposals; 

(iii)  The  submission,  modification, 
revision  and  withdrawal  of  proposals; 
and 

(iv)  The  armoimcement  of  the 
successful  offeror. 

(2)  The  STD  must  submit  a  post- 
award  tabulation  of  proposal  prices  to 
the  FHWA  Division  Administrator.  The 
t^ulation  of  price  proposal  information 
may  include  detailed  pricing 
information  when  available  or  lump 
sum  price  information  if  itemized  prices 
are  not  used. 

13.  Amend  §635.114  by  adding 
paragraph  (k)  to  read  as  follows: 


$635,114    Award  of  contract 
concurrence  in  award. 


(k)  In  the  case  of  a  design-build 
project,  the  following  requirements 
apply:  Design-build  contracts  shall  be 
awarded  in  accordance  with  the  Request 
for  Proposals  dociunent.  See  23  CFR 
Part  636,  Design-build  Contracting,  for 
details. 

14.  Amend  §  635.116  by  adding 
paragraph  (d)  to  read  as  follows: 

$635,116    Sut)contracting  and  contractor 
responsibilities. 

***** 

(d)  In  the  case  of  a  design-build 
project,  the  following  requirements 
apply: 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  are  not  applicable  to  design- 
build  contracts; 

(2)  At  their  discretion,  the  STDs  may 
establish  a  minimum  percentage  of  work 
that  must  be  done  by  the  design-builder. 
For  the  ptupose  of  this  section,  the  term 
design-builder  may  include  any  firms 
that  are  equity  partidpauts  in  the 
design-builder,  their  sister  and  parent 
companies,  and  their  wholly  owned 
subsidiaries; 

(3)  No  procedure,  requirement  or 
preference  shall  be  imposed  which 
prescribes  minimum  subcontracting 
requirements  or  goals  (other  than  those 
necessary  to  meet  the  Disadvantaged 
Business  Enterprise  program 
requirements  of  49  CFR  part  26). 

15.  Amend  §635.122  by  adding 
paragraph  (c)  to  read  as  follows: 
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§635.122    Participation  in  progress 
payments. 

***** 

(c)  In  the  case  of  a  design-build 
project,  the  STD  must  define  its 
procedures  for  making  progress 
payments  on  liunp  siun  contracts  in  the 
Request  for  Proposal  document. 

16.  Amend  §  635.309  by  adding 
paragraph  (p)  to  read  as  follows: 

§635.309    Authorization. 

***** 

(p)  In  the  case  of  a  design-build 
proiect,  the  following  certification 
requirements  apply: 

(1)  The  FHWA's  project  authorization 
(authorization  to  advertise  or  release  the 
Request  for  Proposals  document)  will 
not  be  issued  imtil  the  following 
conditions  have  been  met: 

(i)  All  projects  must  conform  with  the 
statewide  and  metropolitan 
transportation  planning  requirements 
(23  CFR  part  450). 

(ii)  All  projects  in  air  quality 
nonattainment  and  maintenance  areas 
must  meet  all  transportation  conformity 
requirements  (40  CFR  parts  51  and  93). 

(iii)  The  NEPA  review  process  has 
been  concluded.  (See  23  CFR  636.109). 

(iv)  The  Request  for  Proposals 
dociunent  has  been  approved. 

(v)  A  statement  is  received  firom  the 
STD  that  either  all  right-of-way,  utility, 
and  railroad  work  has  been  completed 
or  that  all  necessary  arrangements  will 
be  made  for  the  completion  of  right  of 
way,  utility,  and  railroad  work. 

(vi)  If  the  STD  elects  to  include  right- 
of-way,  utility,  and/or  railroad  services 
as  part  of  the  design-builder's  scope  of 
work,  then  the  Request  for  Proposals 
document  must  include: 

(A)  A  statement  concerning  scope  and 
ctiirent  status  of  the  required  services, 
and 

(B)  A  statement  which  requires 
compliance  with  the  Uniform 
Relocation  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  and  23  CFR  part  710. 

(2)  During  a  conformity  lapse,  a 
design-build  project  (including  right-of- 
way  acquisition  activities)  may  continue 
if,  prior  to  the  conformity  lapse,  the 
NH*A  process  was  completed  and  the 
project  has  not  changed  significantly  in 
design  scope,  the  FHWA  authorized  the 
design-build  project  and  the  project  met 
transportation  conformity  requirements 
(40  CFR  parts  51  and  93). 

(3)  Changes  to  the  design-build 
project  concept  and  scope  may  require 

a  modification  of  the  transportation  plan 
and  transportation  improvement 
program.  The  project  sponsor  must 
comply  with  the  metropolitan  and 
statewide  transportation  planning 


requirements  in  23  CFR  part  450  and  the 
transportation  conformity  requirements 
(40  CFR  parts  51  and  93)  in  air  quality 
nonattaimnent  and  maintenance  areas, 
and  provide  appropriate  approval 
notification  to  the  design-builder  for 
such  changes. 

17.  Amend  §635.411  by  adding 
paragraph  (f)  to  read  as  follows: 

§635.411    Material  or  product  selection. 

***** 

(f)  In  the  case  of  a  design-build 
project,  the  following  requirements 
apply:  Federal  funds  shall  not 
participate,  directly  or  indirectly,  in 
payment  for  any  premium  or  royalty  on 
any  patented  or  proprietary  material, 
specification,  or  process  specifically  set 
forth  in  the  Request  for  Proposals 
document  unless  the  conditions  of 
paragraph  (a)  of  this  section  are 
applicable. 

18.  Amend  §635.413  by  revising  the 
section  heading  and  adding  paragraph 
(e)  to  read  as  follows: 

§  635.41 3    Guaranty  and  warranty  clauses. 

***** 

(e)  In  the  case  of  a  design-build 
project,  the  following  requirements  will 
apply  instead  of  paragraphs  (a)  through 
(d)  of  this  section. 

(1)  General  project  warranties  may  be 
used  on  NHS  projects,  provided: 

(i)  The  term  of  the  warranty  is  short 
(generally  one  to  two  years); 

(ii)  The  warranty  is  not  the  sole  means 
of  acceptance; 

(iii)  The  warranty  must  not  include 
items  of  routine  maintenance  which  are 
not  eligible  for  Federal  participation; 
and, 

(iv)  The  warranty  may  include  the 
quality  of  workmanship,  materials  and 
other  specific  tasks  identified  in  the 
contract. 

(2)  Performance  warranties  for 
specific  products  on  NHS  projects  may 
be  used  at  the  STD's  discretion.  If 
performance  warranties  are  used, 
detailed  performance  criteria  must  be 
provided  in  the  Request  for  Proposal 
document. 

(3)  The  STD  may  follow  its  own 
procedures  regarding  the  inclusion  of 
warranty  provisions  on  non-NHS 
Federal-aid  design-build  contracts. 

(4)  For  best  value  selections,  the  STD 
may  allow  proposers  to  submit  alternate 
warranty  proposals  that  improve  upon 
the  warranty  terms  in  the  RFP 
dociunent.  Such  alternate  warranty 
proposals  must  be  in  addition  to  the 
base  proposal  that  responds  to  the  RFP 
requirements. 

19.  Add  Part  636  to  read  as  follows: 


PART  636— DESIGN-BUILD 
CONTRACTING 

Subpart  A— General 

Sec. 

636.101  What  does  tills  part  do? 

636.102  Does  this  part  apply  to  me? 

636.103  What  are  the  definitions  of  terms 
used  in  this  part? 

636.104  Does  this  part  apply  to  all  Federal- 
aid  design-build  projects? 

636.105  Is  the  FHWA  requiring  the  use  of 
design-build? 

636. 106  What  type  of  projects  may  be  used 
with  design-build  contracting? 

636.107  Does  the  definition  of  a  qualified 
project  limit  the  use  of  design-build 
contracting? 

636.108  How  does  the  definition  of  a 
qualified  project  apply  to  ITS  projects? 

636.10^    How  does  the  NEPA  review 

process  relate  to  the  design-build 

procurement  process? 
636.110    What  procedures  may  be  used  for 

solicitations  and  receipt  of  proposals? 
636.  Ill    Can  oral  presentations  be  used 

during  the  procurement  process? 

636.112  May  stipends  be  used? 

636.113  Is  the  stipend  amount  eligible  for 
Federal  participation? 

636.114  What  factors  should  be  considered 
in  risk  allocation? 

636.115  May  I  meet  with  industry  to  gather 
information  concerning  the  appropriate 
risk  allocation  strategies? 

636.116  What  organizational  conflict  of 
interest  requirements  apply  to  design- 
build  projects? 

636.1 17  What  conflict  of  interest  standards 
apply  to  individuals  who  serve  as 
selection  team  members  for  the  owner? 

636.118  Is  team  switching  allowed  after 
contract  award? 

636. 1 1 9  How  does  this  part  apply  to  a 
project  developed  under  a  public-private 
partnership? 

Subpart  D    Selection  Procedures,  Award 
Criteria 

636.201  What  selection  procedures  and 
award  criteria  may  be  used? 

636.202  When  are  two-phase  design-build 
selection  procedures  appropriate? 

636.203  What  are  the  elements  of  two-phase 
selection  procedures  for  competitive 
proposals? 

636.204  What  items  may  be  included  in  a 
phase-one  solicitation? 

636.205  Can  past  performance  be  used  as  an 
evaluation  criteria? 

636.206  How  do  I  evaluate  offerors  who  do 
not  have  a  record  of  relevant  past 
performance? 

636.207  Is  there  a  limit  on  short  listed 
firms? 

636.208  May  I  use  my  existing 
prequalification  procedures  with  design- 
build  contracts? 

636.209  What  items  must  be  included  in  a 
phase-two  solicitation? 

636.210  What  requirements  apply  to 

E rejects  which  use  the  modified  design- 
uiid  procedure? 

636.211  When  and  how  should  tradeoffs  be 
used? 

636.212  To  what  extent  must  tradeoff 
decisions  be  documented? 
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Subpart  C— Propoaal  Evalualion  Factors 

636.301  How  should  proposal  evaluation 
foctors  be  selected? 

636.302  Are  there  any  limitations  on  the 
selection  and  use  of  proposal  evaluation 
factors? 

636.303  May  pre-qualification  standards  be 
used  as  proposal  evaluation  criteria  in 
the  RFP? 

636.304  What  process  may  be  used  to  rate 
and  score  proposals? 

636.305  Can  price  information  be  provided 
to  analysts  who  are  reviewing  technical 
proposals? 

Subpart  D— Exchanges 

636.401  What  types  of  information 
exchange  may  take  place  prior  to  the 
release  of  the  RFP  document? 

636.402  What  tyi>e8  of  information 
exchange  may  take  place  after  the  release 
of  the  RFP  document? 

636.403  What  information  may  be 
exchanged  with  a  clarification? 

636.404  Can  a  competitive  range  be  used  to 
limit  competition? 

636.405  After  developing  a  short  list,  can  I 
still  establish  a  competitive  range? 

636.406  Are  communications  allowed  prior 
to  establishing  the  competitive  range? 

636.407  Am  I  limited  in  holding 
communications  with  certain  firms? 

636.408  Can  communications  be  used  to 
cure  proposal  deficiencies? 

636.409  Can  offerors  revise  their  proposals 
during  communications? 

Subpart  E— Discussions,  Proposal 
Revisions  and  Source  Selection 

636.501  What  issues  may  be  addressed  in 
discussions? 

636.502  Why  should  I  use  discussions? 

636.503  Must  I  notify  offerors  of  my  intent 
to  use/not  use  discussions? 

636.504  If  the  solicitation  indicated  my 
intent  was  to  award  contract  without 
discussions,  but  circumstances  change, 
may  I  still  hold  discussions? 

636.505  Must  a  contracting  agency  establish 
a  competitive  range  if  it  intends  to  have 
discussions  with  offerors? 

636.506  What  issues  must  be  covered  in 
discussions? 

636.507  What  subjects  are  prohibited  in 
discussions,  communications  and 
clarifications  with  offerors? 

636.508  Can  price  be  an  issue  in 
discussions? 

636.509  Can  offerors  revise  their  proposals 
as  a  result  of  discussions? 

636.510  Can  the  competitive  range  be 
further  defined  once  discussions  have 
begun? 

636.511  Can  there  be  more  than  one  round 
of  discussions? 

636.512  What  is  the  basis  for  the  source 
selection  decision? 

636.513  Are  limited  negotiations  allowed 
prior  to  contract  execution? 

636.514  How  may  I  provide  notifications 
and  debriefings? 

Authority:  Sec.  1307  of  Pub.  L  105-178. 
112  Stat  107;  23  U.S.C.  101.109, 112. 113. 
114, 115. 119. 128.  and  315;  49  CFR  1.48(b). 


1636.101  What  does  this  part  do? 

This  part  describes  the  FHWA's 
policies  and  procedures  for  approving 
design-build  projects  financed  under 
title  23.  United  States  Code  (U.S.C). 
This  part  satisfies  the  requirement  of 
section  1307(c)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  enacted  on  June  9. 1998.  The 
contracting  procedures  of  this  part 
apply  to  all  design-build  pro}ect  funded 
under  title  23,  U.S.C. 

1636.102  Does  this  part  apply  to  me? 

(a)  This  part  uses  a  plain  language 
format  to  make  the  rule  easier  for  the 
general  public  and  business  community 
to  use.  The  section  headings  and  text, 
often  in  the  form  of  questions  and 
answers,  must  be  read  together. 

(b)  Unless  otherwise  noted,  the 
pronoim  "you"  means  the  primary 
recipient  of  Federal-aid  hi^way  funds, 
the  State  Transportation  Department 
(STD).  Where  the  STD  has  an  agreement 
with  a  local  public  agency  (or  other 
governmental  agency)  to  administer  a 
Federal-aid  design-build  project,  the 
term  "you"  will  also  apply  to  that 
contracting  agency. 

{636.103    What  are  ths  definitions  or  terms 
used  in  this  part? 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
are  applicable  to  this  part.  Also,  the 
following  definitions  are  used: 

Adjusted  low  bid  means  a  form  of  best 
value  selection  in  which  qualitative 
aspects  are  scored  on  a  0  to  100  scale 
expressed  as  a  decimal;  price  is  then 
divided  by  qualitative  score  to  yield  an 
"adjusted  bid"  or  "price  per  quality 
point."  Award  is  made  to  offeror  with 
the  lowest  adjusted  bid. 

Best  value  selection  means  any 
selection  process  in  which  proposals 
contain  both  price  and  qualitative 
components  and  award  is  based  upon  a 
combination  of  price  and  qualitative 
considerations. 

Clarifications  means  a  written  or  oral 
exchange  of  information  which  takes 
place  after  the  receipt  of  proposals  when 
award  without  discussions  is 
cofttemplated.  The  purpose  of 
clarifications  is  to  address  minor  or 
clerical  revisions  in  a  proposal. 

Communications  are  exchanges, 
between  the  contracting  agency  and 
offerors,  after  receipt  of  proposals, 
which  lead  to  the  establishment  of  the 
competitive  range. 

Competitive  acquisition  means  an 
acquisition  process  which  is  designed  to 
foster  an  impartial  and  comprehensive 
evaluation  of  offerors'  proposals. 


leading  to  the  selection  of  the  proposal 
representing  the  best  value  to  the 
contracting  agency. 

Competitive  range  means  a  list  of  the 
most  highly  rated  proposals  based  on 
the  initial  proposal  rankings.  It  is  based 
on  the  rating  of  each  proposal  against  all 
evaluation  criteria. 

Contracting  agency  means  the  public 
agency  awarding  and  administering  a 
design-build  contract.  The  contracting 
agency  may  be  the  STD  or  another  State 
or  local  public  agency. 

Deficiency  means  a  material  failure  of 
a  proposal  to  meet  a  contracting  agency 
requirement  or  a  combination  of 
significant  weaknesses  in  a  proposal 
that  increases  the  risk  of  imsuccessful 
contract  performance  to  an  unacceptable 
level. 

Design-bid-build  means  the 
traditional  project  delivery  method 
where  design  and  construction  are 
sequential  steps  in  the  project 
development  process. 

Design-build  contract  meads  an 
agreement  that  provides  for  design  and 
construction  of  improvements  by  a 
contractor  or  private  developer.  The 
term  encompasses  design-build- 
maintain,  design-build-operate,  design- 
build-finance  and  other  contracts  that 
include  services  in  addition  to  design 
and  construction.  Franchise  and 
concession  agreements  are  included  in 
the  term  if  they  provide  for  the 
franchisee  or  concessionaire  to  develop 
the  project  which  is  the  subject  of  the 
agreement. 

Design-builder  means  the  entity 
contractually  responsible  for  delivering 
the  project  design  and  construction. 

Discussions  mean  written  or  oral 
exchanges  that  take  place  after  the 
establishment  of  the  competitive  range 
with  the  intent  of  allowing  the  offerors 
to  revise  their  proposals. 

Fixed  price/oest  design  means  a  form 
of  best  value  selection  in  which  contract 
price  is  established  by  the  owner  and 
stated  in  the  Request  for  Proposals 
dociunent.  Design  solutions  and  other 
qualitative  factors  are  evaluated  and 
rated,  with  award  going  to  the  firm 
offering  the  best  qualitative  proposal  for 
the  established  price. 

Intelligent  Transportation  System 
(ITS)  services — means  services  which 
provide  for  the  acquisition  of 
technologies  or  systems  of  technologies 
[e.g.,  computer  hardware  or  software, 
tra^c  control  devices,  commimications 
link,  fare  payment  system,  automatic 
vehicle  location  system,  etc.)  that 
provide  or  contribute  to  the  provision  of 
one  or  more  ITS  user  services  as  defined 
in  the  National  ITS  Architecture. 

Modified  design-build  means  a 
variation  of  design-build  in  which  the 
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contracting  agency  furnishes  offerors 
with  partially  complete  plans.  The 
design-builders  role  is  generally  limited 
to  the  completion  of  the  design  and 
construction  of  the  project. 

Organizational  conflict  of  interest 
means  that  because  of  other  activities  or 
relationships  with  other  persons,  a 
person  is  unable  or  potentially  unable  to 
render  impartial  assistance  or  advice  to 
the  owner,  or  the  person's  objectivity  in 
performing  the  contract  work  is  or  might 
be  otherwise  impaired,  or  a  person  has 
an  unfair  competitive  advantage. 

Prequalification  means  the 
contracting  agency's  process  for 
determining  whether  a  firm  is 
fundamentally  qualified  to  compete  for 
a  certain  project  or  class  of  projects.  The 
prequalification  process  may  be  based 
on  financial,  management  and  other 
types  of  qualitative  data. 
Prequalification  should  be  distinguished 
from  short  listing. 

Price  proposal  means  the  price 
submitted  by  the  offeror  to  provide  the 
required  design  and  construction 
services. 

Proposal  modification  means  a 
change  made  to  a  proposal  before  the 
solicitation  closing  date  and  time,  or 
made  in  response  to  an  amendment,  or 
made  to  correct  a  mistake  at  any  time 
before  award. 

Proposal  revision  means  a  change  to 
a  proposal  made  after  the  solicitation 
closing  date,  at  the  request  of  or  as 
allowed  by  a  contracting  officer,  as  the 
result  of  negotiations. 

Qualified  project  means  any  design- 
build  project  with  a  total  estimated  cost 
greater  than  $50  million  or  an  intelligent 
transportation  system  project  greater 
than  $5  million  (23  U.S.C.  112  (b)(3)(C)). 

Request  for  Proposals  (RFP)  means  the 
document  that  describes  the 
procurement  process,  forms  the  basis  for 
the  final  proposals  and  may  potentially 
become  an  element  in  the  contract. 

Request  for  Qualification  (RFQ) 
means  the  document  issued  by  the 
owner  in  Phase  I  of  the  two-phased 
selection  process.  It  typically  describes 
the  project  in  enough  detail  to  let 
potential  offerors  determine  if  they  wish 
to  compete  and  forms  the  basis  for 
requesting  qualifications  submissions 
from  which  the  most  highly  qualified 
offierors  can  be  identified. 

Short  listing  means  the  narrowing  of 
the  field  of  offerors  through  the 
selection  of  the  most  qualified  offerors 
who  have  responded  to  an  RFQ. 

Single-phase  selection  process  means 
a  prociu^ment  process  where  price  and/ 
or  technical  proposals  are  submitted  in 
resfxinse  to  an  RFP.  Short  listing  is  not 
used. 


Solicitation  means  a  public 
notification  of  an  owner's  need  for 
information,  qualifications,  or  proposals 
related  to  identified  services. 

Stipend  means  a  monetary  amount 
sometimes  paid  to  unsuccessful  offerors. 

Technical  proposal  means  that 
portion  of  a  design-build  proposal 
which  contains  design  solutions  and 
other  qualitative  factors  that  are 
provided  in  response  to  the  RFP 
document. 

Tradeoff  means  an  analysis  technique 
involving  a  comparison  of  price  and 
non-price  factors  to  determine  the  best 
value  when  considering  the  selection  of 
other  than  the  lowest  priced  proposal. 

Two-phase  selection  process  means  a 
procurement  process  in  which  the  first 
phase  consists  of  short  listing  (based  on 
qualifications  submitted  in  response  to 
an  RFQ)  and  the  second  phase  consists 
of  the  submission  of  price  and  technical 
proposals  in  response  to  an  RFP. 

Weakness  means  a  flaw  in  the 
proposal  that  increases  the  risk  of 
unsuccessful  contract  performance.  A 
significant  weakness  in  the  proposal  is 
a  flaw  that  appreciably  increases  the 
risk  of  unsuccessful  contract 
performance. 

Weighted  criteria  process  means  a 
form  of  best  value  selection  in  which 
maximum  point  values  are  pre- 
established  for  qualitative  and  price 
components,  and  award  is  based  upon 
high  total  points  earned  by  the  offerors. 

f  636.1 04    Does  ttiis  part  appty  to  all 
Fedenrt-aid  design-build  projects? 

The  provisions  of  this  part  apply  to  all 
Federal-aid  design-build  projects  within 
the  highway  right-of-way  or  linked  to  a 
Federal-aid  highway  project  [i.e.,  the 
project  would  not  exist  without  another 
Federal-aid  highway  project).  Projects 
that  are  not  located  within  the  highway 
right-of-way,  and  not  linked  to  a 
Federal-aid  highway  project  may  utilize 
State-approved  procedures. 

1636.105    Is  the  FHWA  requiring  the  use  of 
design-tHiiM? 

No.  the  FHWA  is  neither  requiring 
nor  promoting  the  use  of  the  design-  • 
build  contracting  method.  The  design- 
build  contracting  technique  is  optional. 

§636.106    What  type  of  proiects  may  be 
used  with  decign-tMiild  contacting? 

You  may  use  the  design-build 
contracting  technique  for  any  qualified 
or  non-qualified  project  which  you 
deem  to  be  appropriate  on  the  basis  of 
project  delivery  time.  cost,  construction 
schedule  and/or  quality. 


{636.107    Does  the  definition  of  a  qusWIed 
project  limit  the  use  of  design-buiid 
contracting? 

(a)  No,  the  use  of  the  term  "qualified 
project"  does  not  limit  the  use  of 
design-build  contracting.  It  merely 
determines  the  FHWA's  procedures  for 
approval.  The  FHWA  Division 
Administrator  may  approve  the  design- 
build  method  for  "qualified  projects" 
which  meet  the  requirements  of  this 
part. 

(b)  The  FHWA  Division  Administrator 
may  also  approve  other  design-build 
projects  (which  do  not  meet  the 
"qualified  projects"  definition)  by  using 
Special  Experimental  Projects  No.  14 
(SEP-14),  "Innovative  Contracting 
Practices,"  >  provided  the  project  meets 
the  requirements  of  this  part.  Projects 
which  do  not  meet  the  requirements  of 
this  part  (either  "qualified  or  non- 
qualified" projects)  must  be  submitted 
to  the  FHWA  Headquarters  for  concept 
approval. 

{636.106    How  does  the  definition  of  a 
qualified  proiect  apply  to  ITS  proiects? 

For  the  purpose  of  this  part,  a  Federal- 
aid  ITS  design-build  project  meets  the 
criteria  of  a  "qualified  project"  if: 

(a)  A  majority  of  the  scope  of  services 
provides  ITS  services  (at  least  50 
percent  of  the  scope  of  work  is  related 
to  ITS  services);  and 

(b)  The  estimated  contract  value 
exceeds  $5  million. 

{636.109    How  does  the  NEPA  review 
process  relate  to  the  design-tHiiM 
procurement  process? 

In  terms  of  the  design-build 
procurement  process: 

(a)  The  RFQ  solicitation  may  be 
released  prior  to  the  conclusion  of  the 
NEPA  review  process  as  long  as  the  RFQ 
solicitation  informs  proposers  of  the 
general  status  of  the  NEPA  process. 

(b)  The  RFP  must  not  be  released 
prior  to  the  conclusion  of  the  NEPA 
process.  The  NEPA  review  process  is 
concluded  with  either  a  Categorical 
Exclusion  classification,  an  approved 
Finding  of  No  Significant  Impact,  or  an 
approved  Record  of  Decision  as  defined 
in  23  CFR  771.113(a}. 

(c)  The  RFP  must  address  how 
environmental  commitments  and 
mitigation  measures  identified  during 
the  NEPA  process  will  be  implemented. 


>  faiformation  concerning  Special  Experimental 
Project  No.  14  (SEP-14),  "Innovative  Contracting 
Practices,"  is  available  on  FHWA's  home  page: 
http://www.fl\wa.dot.gov.  Additional  inforroation 
may  be  obtained  from  the  FHWA  Division 
Administrator  in  each  State. 
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{636.110    What  procedures  may  be  used 
for  soncitaUons  and  receipt  of  proposals? 

You  may  use  your  own  procediues  for 
the  solicitation  and  receipt  of  proposals 
and  information  including  the 
following: 

(a)  Excnanges  with  industry  before 
receipt  of  proposals; 

(b)  RFQ,  RFP  and  contract  format; 

(c)  Solicitation  schedules; 

(d)  Lists  of  forms,  documents, 
exhibits,  and  other  attachments; 

(e)  Representations  and  instructions; 

(f)  Advertisement  and  amendments; 

(g)  Handling  proposals  and 
information:  and 

(h)  Submission,  modification, 
revisions  and  withdrawal  of  proposals. 

{636.111    Can  oral  preeentations  be  used 
during  the  procurement  process? 

(a)  Yes,  the  use  of  oral  presentations 
as  a  substitute  for  portions  of  a  written 
proposal  can  be  effective  in  streamlining 
the  source  selection  process.  Oral 
presentations  may  ocau  at  any  time  in 
the  acquisition  process,  however,  you 
must  comply  with  the  appropriate  State 
procurement  integrity  standards. 

(b)  Oral  presentations  may  substitute 
for,  or  augment,  written  information. 
You  must  maintain  a  record  of  oral 
presentations  to  dociunent  what 
information  you  relied  upon  in  making 
the  source  selection  decision.  You  may 
decide  the  appropriate  method  and  level 
of  detail  for  the  record  (e.g., 
videotaping,  audio  tape  recording, 
written  record,  contracting  agency 
notes,  copies  of  offeror  briefing  sUdes  or 
presentation  notes).  A  copy  of  the 
record  should  be  placed  in  the  contract 
file  and  may  be  provided  to  offerors 
upon  request. 

{636.112    May  stipends  be  used? 

At  your  discretion,  you  may  elect  to 
pay  a  stipend  to  unsuccessful  offerors 
who  have  submitted  responsive 
proposals.  The  decision  to  do  so  should 
be  based  on  your  analysis  of  the 
estimated  proposal  development  costs 
and  the  anticipated  degree  of 
competition  during  the  procurement 
process. 

{636.113    Is  the  stipend  amount  eligible  for 
Federal  participation? 

(a)  Yes,  stipends  are  eligible  for 
Federal-aid  participation.  Stipends  are 
recommended  on  large  projects  where 
there  is  substantial  opportimity  for 
innovation  and  the  cost  of  submitting  a 
proposal  is  significant.  On  sudh 
pcpjects,  stipends  are  used  to: 

(1)  Encourage  competition; 

(2)  Compensate  unsuccessful  offerors 
for  a  portion  of  their  costs  (usually  one- 
third  to  one-half  of  the  estimated 
proposal  development  cost);  and 


(3)  Ensiue  that  smaller  companies  are 
not  put  at  a  competitive  disadvantage. 

(b)  Unless  prohibited  by  State  law. 
you  may  retain  the  right  to  use  ideas 
from  unsuccessful  offerors  if  they  accept 
stipends.  If  stipends  are  used,  the  RFP 
should  describe  the  process  for 
distributing  the  stipend  to  qualifying 
offerors. 

{636.114    What  factors  should  be 
considerad  in  risk  allocation? 

(a)  You  may  consider,  identify,  and 
allocate  the  risks  in  the  RFP  dociunent 
and  define  these  risks  in  the  contract. 
Risk  should  be  allocated  vdth 
consideration  given  to  the  party  who  is 
in  the  best  position  to  manage  and 
control  a  given  risk  or  the  impact  of  a 
given  risk. 

(b)  Risk  allocation  will  vary  according 
to  the  type  of  project  and  location, 
however,  the  following  factors  should 
be  considered: 

(1)  Governmental  risks,  including  the 
potential  for  delays,  modifications, 
withdrawal,  scope  changes,  or  additions 
that  result  from  multi-level  Federal, 
State,  and  local  participation  and 
sponsorship; 

(2)  Regulatory  compliance  risks, 
including  environmental  and  third- 
party  issues,  such  as  permitting, 
railroad,  and  utility  company  risks; 

(3)  Construction  phase  risks, 
including  differing  site  conditions, 
traffic  control,  interim  drainage,  public 
access,  weather  issues,  and  schedule; 

(4)  Post-construction  risks,  including 
public  liability  and  meeting  stipulated 
[>erformance  standards;  and 

(5)  Right-of-way  risks  including 
acquisition  costs,  appraisals,  relocation 
delays,  condemnation  proceedings, 
including  court  costs  and  others. 

{636.115    May  I  meet  with  industry  to 
gather  information  concerning  the 
appropriate  risk  allocation  strategies? 

(a)  Yes,  information  exchange  at  an 
early  project  stage  is  encouraged  if  it 
facilitates  your  understanding  of  the 
capabilities  of  potential  offerors. 
However,  any  exchange  of  information 
must  be  consistent  with  State 
prociuement  integrity  requirements. 
Interested  parties  include  potential 
offerors,  end  users,  acquisition  and 
supporting  personnel,  and  others 
involved  in  the  conduct  or  outcome  of 
the  acquisition. 

(b)  "The  purpose  of  exchanging 
information  is  to  improve  the 
understanding  of  your  requirements  and 
industry  capabilities,  thereby  allowing 
potential  offerors  to  judge  whether  or 
how  they  can  satisfy  yoin  requirements, 
and  enhancing  your  ability  to  obtain 
quality  supplies  and  services,  including 


construction,  at  reasonable  prices,  and 
increase  efficiency  in  proposal 
preparation,  proposal  evaluation, 
negotiation,  and  contract  award. 

(c)  An  early  exchange  of  information 
can  identify  and  resolve  concerns 
regarding  the  acquisition  strategy, 
including  proposed  contract  type,  terms 
and  conditions,  and  acquisition 
planning  schedules.  This  also  includes 
the  feasibility  of  the  requirement, 
including  performance  requirements, 
statements  of  work,  and  data 
requirements;  the  suitability  of  the 
proposal  instructions  and  evaluation 
criteria,  including  the  approach  for 
assessing  past  performance  information; 
the  availability  of  reference  dociunents; 
and  any  other  industry  concerns  or 
questions.  Some  techniques  to  promote 
early  exchanges  of  information  are  as 
follows: 

(1)  Industry  or  small  business 
conferences; 

(2)  Public  hearings; 

(3)  Market  research; 

(4)  One-on-one  meetings  with 
potential  offerors  (any  meetings  that  are 
substantially  involved  with  potential 
contract  terms  and  conditions  should 
include  the  contracting  officer;  also  see 
paragraph  (e)  of  this  section  regarding 
restrictions  on  disclosure  of 
information); 

(5)  Presolicitation  notices; 

(6)  Draft  RFPs; 

(7)  Request  for  Information  (RFI) ; 

(8)  Presolicitation  or  preproposal 
conferences;  and 

(9)  Site  visits. 

(d)  RFIs  may  be  used  when  you  do  not 
intend  to  award  a  contract,  but  want  to 
obtain  price,  delivery,  other  market 
information,  or  capabilities  for  planning 
purposes.  Responses  to  these  notices  are 
not  offers  and  cannot  be  accepted  to 
form  a  binding  contract.  There  is  no 
required  format  for  an  RFI. 

(e)  When  specific  information  about  a 
proposed  acquisition  that  would  be 
necessary  for  the  preparation  of 
proposals  is  disclosed  to  one  or  more 
potential  offerors,  that  information  shall 
be  made  available  to  all  potential 
offerors  as  soon  as  practicable,  but  no 
later  than  the  next  general  release  of 
information,  in  order  to  avoid  creating 
an  unfair  competitive  advantage. 
Information  provided  to  a  particular 
offeror  in  response  to  that  offeror's 
request  must  not  be  disclosed  if  doing 
so  would  reveal  the  potential  offeror's 
confidential  business  strategy.  When  a 
presolicitation  or  preproposal 
conference  is  conducted,  materials 
distributed  at  the  conference  should  be 
made  available  to  all  potential  offerors, 
upon  request. 
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1638.116    What  organizational  conflid  of 
Mwaat  raquiramants  apply  to  design-t>uiid 
projacts? 

(a)  State  statutes  or  {>olicies 
concerning  organizational  conflict  of 
interest  should  be  specified  or 
referenced  in  the  design-build  RFQ  or 
RFP  document  as  well  as  any  contract 
for  engineering  services,  inspection  or 
technical  support  in  the  administration 
of  the  design-build  contract.  All  design- 
build  solicitations  should  address  the 
following  situations  as  appropriate: 

(1)  Consultants  and/ or  sub- 
consultants who  assist  the  owner  in  the 
preparation  of  a  RFP  document  will  not 
be  allowed  to  participate  as  an  offeror  or 
join  a  team  submitting  a  proposal  in 
response  to  the  RFP.  However,  a 
contracting  agency  may  determine  there 
is  not  an  organizational  conflict  of 
interest  for  a  consultant  or  sub- 
consultant where: 

(i)  The  role  of  the  consultant  or  sub- 
consultant was  limited  to  provision  of 
preliminary  design,  reports,  or  similar 
"low-level"  dociunents  that  will  be 
incorporated  into  the  RFP,  and  did  not 
include  assistance  in  development  of 
instructions  to  offerors  or  evaluation 
criteria,  or 

(ii)  Where  all  doomients  and  reports 
delivered  to  the  agency  by  the 
consultant  or  sub-consultant  are  made 
available  to  all  offerors. 

(2)  All  solicitations  for  design-build 
contracts,  including  related  contracts  for 
inspection,  administration  or  auditing 
services,  must  include  a  provision 
which: 

(i)  Directs  offerors  attention  to  this 
subpart; 

(ii)  States  the  nature  of  the  potential 
conflict  as  seen  by  the  owner; 

(iii)  States  the  natiu«  of  the  proposed 
restraint  or  restrictions  (and  duration) 
upon  future  contracting  activities,  if 
appropriate; 

(iv)  Depending  on  the  nature  of  the 
acquisition,  states  whether  or  not  the 
terms  of  any  proposed  clause  and  the 
application  of  this  subpart  to  the 
contract  are  subject  to  negotiation;  and 

(v)  Requires  offerors  to  provide 
information  concerning  potential 
organizational  conflicts  of  interest  in 
their  proposals.  The  apparent  successful 
offerors  must  disclose  all  relevant  facts 
concerning  any  past,  present  or 
currently  planned  interests  which  may 
present  an  organizational  conflict  of 
interest.  Such  firms  must  state  how  their 
interests,  or  those  of  their  chief 
executives,  directors,  key  project 
personnel,  or  any  proposed  consultant. 


contractor  or  subcontractor  may  result, 
or  could  be  viewed  as.  an  organizational 
conflict  of  interest.  The  information  may 
be  in  the  form  of  a  disclosure  statement 
or  a  certification. 

(3)  Based  upon  a  review  of  the 
information  submitted,  the  owner 
should  make  a  written  determination  of 
whether  the  offeror's  interests  create  an 
actual  or  potential  organizational 
conflict  of  interest  and  identify  any 
actions  that  must  be  taken  to  avoid, 
neutralize,  or  mitigate  such  conflict.  The 
owner  should  award  the  contract  to  the 
apparent  successful  offeror  unless  an 
organizational  conflict  of  interest  is 
determined  to  exist  that  cannot  be 
avoided,  neutralized,  or  mitigated. 

(b)  The  organizational  conflict  of 
interest  provisions  in  this  subpart 
provide  minimuim  standards  for  STDs  to 
identify,  mitigate  or  eliminate  apparent 
or  actual  organizational  conflicts  of 
interest.  To  the  extent  that  State- 
developed  organizational  conflict  of 
interest  standards  are  more  stringent 
than  that  contained  in  this  subpart,  the 
State  standards  prevail. 

§636.117    What  conflict  of  interest 
standards  apply  to  individuals  who  sarva  aa 
selection  team  members  for  the  owner? 

State  laws  and  procedures  governing 
improper  business  practices  and 
personal  conflicts  of  interest  will  apply 
to  the  owner's  selection  team  members. 
In  the  absence  of  such  State  provisions, 
the  requirements  of  48  CFR  Part  3. 
Improper  Business  Practices  and 
Personal  Conflicts  of  Interest,  will  apply 
to  selection  team  members. 

§  636.1 18    Is  team  switching  allowad  after 
contract  award? 

Where  the  offeror's  qualifications  are 
a  major  factor  in  the  selection  of  the 
successful  design-builder,  team  member 
switching  (adding  or  switching  team 
members)  is  discouraged  after  contract 
award.  However,  the  owner  may  use  its 
discretion  in  reviewing  team  changes  or 
team  enhancement  requests  on  a  case- 
by-case  basis.  Specific  project  rules 
related  to  changes  in  team  members  or 
changes  in  personnel  within  teams 
should  be  explicitly  stated  by  the  STD 
in  all  project  solicitations. 

S636.119  How  does  this  part  apply  to  a 
project  developed  under  a  put>lic-privato 
partnership? 

(a)  In  order  for  a  project  being 
developed  imder  a  public-private 
agreement  to  be  eligible  for  Federal-aid 
funding  (including  traditional  Federal- 
aid  funds,  direct  loans,  loan  guarantees. 


lines  of  credit,  or  some  other  form  of 
credit  assistance),  the  contracting 
agency  must  have  awarded  the  contract 
to  the  public-private  entity  through  a 
competitive  process  that  complies  with 
applicable  State  and  local  laws. 

(b)  If  a  contracting  agency  wishes  to 
utilize  traditional  Federal-aid  funds  in  a 
project  under  a  public-private 
agreement,  the  applicability  of  Federal- 
aid  procurement  procedures  will 
depend  on  the  natiue  of  the  public- 
private  agreement. 

(1)  If  the  public-private  agreement 
establishes  price  and  an  assignment  of 
risk,  then  all  subsequent  contracts 
executed  by  the  developer  are 
considered  to  be  subcontracts  and  are 
not  subject  to  Federal-aid  procurement 
requirements. 

(2)  If  the  public-private  agreement 
does  not  establish  price  and  an 
assignment  of  risk,  the  developer  is 
considered  to  be  an  agent  of  the  owner, 
and  the  developer  must  follow  the 
appropriate  Federal-aid  procurement 
requirements  (23  CFR  part  172  for 
engineering  service  contracts,  23  CFR 
part  635  for  construction  contracts  and 
the  requirements  of  this  part  for  design- 
build  contracts)  for  all  prime  contracts 
(not  subcontracts). 

(c)  The  STD  must  ensure  such  public- 
private  projects  comply  with  all  non- 
procurement  requirements  of  23  U.  S. 
Code,  regardless  of  the  form  of  the 
FHWA  funding  (traditional  Federal-aid 
funding  or  credit  assistance).  This 
includes  compliance  with  all  FHWA 
policies  such  as  environmental  and 
right-of-way  requirements  and 
compliance  with  such  construction 
contracting  requirements  as  Buy 
America.  Davis-Bacon  minimum  wage 
rate  requirements,  for  federally  funded 
construction  or  design-build  contracts 
under  the  public-private  agreement. 

Sutipart  B — Selection  Procedures, 
Award  Critaria 

§636.201    WTtat  selection  procedures  and 
award  criteria  may  be  used? 

You  should  consider  using  two-phase 
selection  procedures  for  all  design-build 
projects.  However,  if  you  do  not  believe 
two-phase  selection  procedures  are 
appropriate  for  your  project  (based  on 
the  criteria  in  §  636.202),  you  may  use 
a  single  phase  selection  procedure  or 
the  modified-design-build  contracting 
method.  The  following  procedures  are  . 
available: 
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Selection  procedure 


(a)  Two-Phase  Selection  Procedures  (RFQ  fol- 
lowed by  RFP). 


(b)  Single  Phase  (RFP) 


(c)  Modified  Design-Buiid  (may  be  one  or  two 
phases). 


Criteria  for  using  a  selection  procedure 


§636.202 


Protect  not  meeting  the  criteria  in  §636.202 
Any  proiect 


Award  criteria  options 


Lowest  price,  Adfusted  low-t>id  (price  per 
quality  point),  meets  criteria/low  bid,  weight- 
ed criteria  process,  fixed  price/liest  design, 
best  value. 

AH  of  tt>e  award  criteria  in  item  (a)  of  this 
table. 

Lxtwest  price  technically  acceptable. 


§636.202    When  are  tiMO-pha8edeaigr>- 
build  aelaction  procadurea  appropriate? 

You  may  considw  the  following 
criteria  in  deciding  whether  two-phase 
selection  procedures  are  appropriate.  A 
negative  response  may  indicate  that 
two-phase  selection  procedures  are  not 
appropriate. 

(a)  Are  three  or  more  offers 
anticipated? 

(b)  Will  offerors  be  expected  to 
perform  substantial  design  work  before 
developing  price  proposals? 

(c)  Will  offerors  incxir  a  substantial 
expense  in  preparing  proposals? 

(d)  Have  you  identified  and  analyzed 
other  contributing  factors,  including: 

(1)  The  extent  to  which  you  have 
defined  the  project  requirements? 

(2)  The  time  constraints  for  delivery 
of  the  project? 

(3)  The  capability  and  experience  of 
potential  contractors? 

(4)  Your  capability  to  manage  the  two- 
phase  selection  process? 

(5)  Other  criteria  that  you  may 
consider  appropriate? 

§636.203    Whatarettieetementtoftwo- 
phaae  selection  procedures  for  compeUtive 
prapoeala? 

The  first  phase  consists  of  short 
listing  based  on  a  RFQ.  The  second 
phase  consists  of  the  receipt  and 
evaluation  of  price  and  tec^mical 
proposals  in  response  to  a  RFP. 

§636^204    What  itoma  may  be  included  in 
a  pttaseone  solicnation? 

You  may  consider  including  the 
following  items  in  any  phase-one 
solicitation: 

(a)  The  scope  of  work; 

(b)  The  phase-one  evaluation  factors 
and  their  relative  weights,  including: 

(1)  Technical  approach  (but  not 
detailed  design  or  technical 
information); 

(2)  Technical  qualifications,  such  as — 
(i)  Specialized  experience  and 

technical  competence; 

(ii)  Capability  to  perform  (including 
key  personnel);  and 

(iii)  Past  perfmnance  of  the  members 
of  the  offeror's  team  (including  the 
architect-engineer  and  construction 
members); 


(3)  Other  appropriate  factors 
(excluding  cost  or  price  related  factors, 
which  are  not  pwmitted  in  phase-one); 

(c)  Phase-two  evaluation  factors;  and 

(d)  A  statement  of  the  maximum 
number  of  offerors  that  will  be  short 
listed  to  submit  phase-two  proposals. 

§636.205    Can  past  performance  be  uaed 
aa  an  evaluation  critaria? 

(a)  Yes,  past  performance  information 
is  one  indicator  of  an  offeror's  ability  to 
perform  the  contract  successfully.  Past 
performance  information  may  be  used 
as  an  evaluation  criteria  in  either  phase- 
one  or  phase-two  solicitations.  If  you 
elect  to  use  past  performance  criteria, 
the  cmrency  and  relevance  of  the 
information,  source  of  the  information, 
context  of  the  data,  and  general,  trends 
in  contractor's  performance  may  be 
considered. 

(b)  Describe  your  approach  for 
evaluating  past  performance  in  the 
solicitation,  including  your  policy  for 
evaluating  offerors  with  no  relevant 
performance  history.  You  should 
provide  offerors  an  opportunity  to 
identify  past  or  current  contracts 
(including  Federal,  State,  and  local 
government  and  private)  for  efforts 
similar  to  the  current  solicitation. 

(c)  If  you  elect  to  request  past 
performance  information,  the 
solicitation  should  also  authorize 
offerors  to  provide  information  on 
problems  encountered  on  the  identified 
contracts  and  the  offeror's  corrective 
actions.  You  may  consider  this 
information,  as  well  as  information 
obtained  from  any  other  soiuces,  when 
evaluating  the  offeror's  past 
performance.  You  may  use  your 
discretion  in  determining  the  relevance 
of  similar  past  performance  information. 

(d)  The  evaluation  shoiild  take  into 
account  past  performance  information 
regarding  predecessor  companies,  key 
personnel  who  have  relevant 
experience,  or  subcontractors  that  will 
pwform  major  or  critical  aspects  of  the 
requirement  when  such  information  is 
relevant  to  the  current  acquisition. 


§636.206    How  do  I  evaluate  ofterors  wtw 
do  not  have  a  record  of  relevant  past 
performance? 

In  the  case  of  an  offeror  without  a 
record  of  relevant  past  performance  or 
for  whom  information  on  past 
performance  is  not  available,  the  offeror 
may  not  be  evaluated  favorably  or 
unfavorably  on  past  performance. 

§636.207    Is  there  a  llmtt  on  abort  listed 
flrms? 

Normally,  three  to  five  firms  are  short 
listed,  however,  the  maximum  number 
specified  shall  not  exceed  five  imless 
you  determine,  for  that  particular 
solicitation,  that  a  number  greater  than 
five  is  in  yoiu  interest  and  is  consistent 
with  the  piuposes  and  objectives  of  two- 
phase  design-build  contracting. 

§636.206    May  I  use  my  existing 
prequaliflcation  procedures  with  design- 
build  confracto? 


Yes,  you  may  use  your  existing 
prequalification  procedures  for  either 
construction  or  engineering  design  firms 
as  a  supplement  to  the  procedmes  in 
this  part. 

§636.209    WTtat  itema  must  be  included  in 
a  ptiaae-two  solicitation? 

(a)  You  must  include  the 
requirements  for  technical  proposals 
and  price  proposals  in  the  phase-two 
solicitation.  All  factors  and  significant 
subfactors  that  will  affect  contract 
award  and  their  relative  importance 
must  be  stated  clearly  in  the  solicitation. 
Use  your  own  procedures  for  the 
solicitation  as  long  as  it  complies  the 
requirements  of  this  part. 

fb)  At  your  discretion,  you  may  allow 
proposers  to  submit  alternate  technical 
concepts  in  their  proposals  as  long  as 
these  alternate  concepts  do  not  conflict 
with  criteria  agreed  upon  in  the 
environmental  decision  making  process. 
Alternate  technical  concept  proposals 
may  supplement,  but  not  substitute  for 
base  proposals  that  respond  to  the  RFP 
requirements. 

§636.210    WYurt  requiremente  apply  to 
proiecte  which  use  the  modified  design- 
build  procedure? 

(a)  Modified  design-build  selection 
procedines  (lowest  price  technically 
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acceptable  source  selection  process) 
may  be  used  for  any  project. 

(b)  The  solicitation  must  clearly  state 
the  following: 

(1)  The  identification  of  evaluation 
factors  and  significant  subfactors  that 
establish  the  requirements  of 
acceptability. 

(2)  That  award  will  be  made  on  the 
basis  of  the  lowest  evaluated  price  of 
proposals  meeting  or  exceeding  the 
acceptability  standards  for  non-cost 
Actors. 

(c)  The  contracting  agency  may  forgo 
a  short  listing  process  and  advertise  for 
the  receipt  of  proposals  from  all 
responsible  offerors.  The  contract  is 
then  awarded  to  the  lowest  responsive 
bidder. 

(d)  Tradeoffs  are  not  permitted, 
however,  you  may  incorporate  cost- 
plus-time  bidding  procedures  (A+B 
bidding),  lane  rental,  or  other  cost-based 
provisions  in  such  contracts. 

(e)  Proposals  are  evaluated  for 
acceptability  but  not  ranked  using  the 
non-cost/price  factors. 

(f)  Exchanges  may  occur  (see  subpart 
D  of  this  part). 

1636^1    When  and  how  should  tradeoffs 
bauaod? 

(a)  At  your  discretion,  you  may 
consider  the  tradeoff  technique  when  it 
is  desirable  to  award  to  other  than  the 
lowest  priced  offeror  or  other  than  the 
highest  technically  rated  offeror. 

(b)  If  you  use  a  tradeoff  technique,  the 
following  apply: 

(1)  All  evaluation  factors  and 
significant  subfactors  that  will  affect 
contract  award  and  their  relative 
importance  must  be  clearly  stated  in  the 
solicitation;  and 

(2)  The  solicitation  must  also  state,  at 
a  minimum,  whether  all  evaluation 
factors  other  than  cost  or  price,  when 
combined,  are — 

(i)  Significantly  less  important  than 
cost  or  price;  or 

(ii)  Approximately  equal  to  cost  or 
price;  or 

(iii)  Significantly  less  important  than 
cost  or  price. 

1636^2    To  wtMrt  extant  must  tradeoff 
dedsioqs  be  documented? 

When  tradeoffs  are  performed,  the 
source  selection  records  must  include 
the  following: 

(a)  An  assessment  of  each  offeror's 
ability  to  accomplish  the  technical 
requirements:  and 

(b)  A  simmiary,  matrix,  or  quantitative 
ranking,  along  with  appropriate 
supporting  narrative,  of  each  technical 
proposal  using  the  evaluation  factors. 


Subpart  C—PropoMi  Evaluation 
Factor* 

1636.301    How  should  proposal  evaluation 


(a)  The  proposal  evaluation  factors 
and  significant  subfactors  should  be 
tailored  to  the  acquisition. 

(b)  Evaluation  factors  and  significant 
subfactors  should: 

(1)  Represent  the  key  areas  of 
importance  and  emphasis  to  be 
considered  in  the  source  selection 
decision;  and 

(2)  Support  meaningful  comparison 
and  discrimination  between  and  among 
competing  proposals. 

S63&302    Are  there  any  limitations  on  the 
selection  and  uee  of  proposal  evaluation 
factors? 

(a)  The  selection  of  the  evaluation 
factors,  significant  subfactors  and  their 
relative  importance  are  within  your 
broad  discretion  subject  to  the  following 
requirements: 

(1)  You  must  evaluate  price  in  every 
source  selection  where  construction  is  a 
significant  component  of  the  scope  of 
work. 

(2)  You  must  evaluate  the  quality  of 
the  product  or  service  through 
consideration  of  one  or  more  non-price 
evaluation  factors.  These  factors  may 
include  (but  are  not  limited  to)  such 
criteria  as: 

(i)  Compliance  with  solicitation 
requirements; 

(ii)  Completion  schedule  (contractual 
incentives  and  disincentives  for  early 
completion  may  be  used  where 
appropriate);  or 

(iii)  Technical  solutions. 

(3)  At  your  discretion,  you  may 
evaluate  past  performance,  technical 
experience  and  management  experience 
(subject  to  §  636.303(b)). 

(b)  All  factors  and  significant 
subfactors  that  will  affect  contract 
award  and  their  relative  importance 
must  be  stated  clearly  in  the  solicitation. 

§  636.303    May  pre-qualHication  standards 
be  used  as  proposal  evaluation  criteria  in 
theRFP? 

(a)  If  you  use  a  prequalification 
procedure  or  a  two-phase  selection 
procedure  to  develop  a  short  list  of 
qualified  offerors,  then  pre-qualification 
criteria  should  not  be  included  as 
proposal  evaluation  criteria. 

(b)  The  proposal  evaluation  criteria 
should  be  limited  to  the  quality, 
quantity,  value  and  timeliness  of  the 
product  or  service  being  proposed. 
However,  there  may  be  circumstances 
where  it  is  appropriate  to  include 


prequalification  standards  as  proposal 
evaluation  criteria.  Such  instances 
include  situations  where: 

(1)  The  scope  of  woric  involves  very 
specialized  technical  expertise  or 
specialized  financial  qualifications;  or 

(2)  Where  prequalification  procedures 
or  two-phase  selection  procedures  are 
not  used  (short  listing  is  not  performed). 

S636.304    What  process  may  be  used  to 
rate  and  score  proposals? 

(a)  Proposal  evaluation  is  an 
assessment  of  the  offeror's  proposal  and 
ability  to  perform  the  prospective 
contract  successfully.  You  must 
evaluate  proposals  solely  on  the  factors 
and  subfoctors  specified  in  the 
solicitation. 

(b)  You  may  conduct  evaluations 
using  any  rating  method  or  combination 
of  methods  including  color  or  adjectival 
ratings,  numerical  weights,  and  ordinal 
rankings.  The  relative  strengths, 
deficiencies,  significant  weakn^ses. 
and  risks  supporting  proposal 
evaluation  must  be  documented  in  the 
contract  file. 

§636.305    Can  price  information  be 
provided  to  analysts  wtw  are  reviewirtg 
technical  proposals? 

Normally,  technical  and  price 
proposals  are  reviewed  independently 
by  separate  evaluation  teams.  However, 
there  may  be  occasions  where  the  same 
experts  needed  to  review  the  technical 
proposals  are  also  needed  in  the  review 
of  the  price  proposals.  This  may  occin 
where  a  limited  amount  of  technical 
expertise  is  available  to  review 
proposals.  Price  information  may  be 
provided  to  such  technical  experts  in 
accordance  with  your  procedures. 

Subpart  D — Exchanges 

§  636.401  What  types  of  information 
exchange  may  take  place  prior  to  the 
release  of  ttte  RFP  document? 

Verbal  or  written  information 
exchanges  (such  as  in  the  first-phase  of 
a  two-phase  selection  procedure)  must 
be  consistent  with  State  and/or  local 
procurement  integrity  requirements.  See 
§636. 11 5(a)  for  additional  details. 

§636.402    What  types  of  information 
excttange  may  take  place  after  ttte  release 
of  the  RFP  document? 

Certain  types  of  information  exchange 
may  be  desirable  at  different  points  after 
the  release  of  the  RFP  document.  The 
following  table  summarizes  the  types  of 
communications  that  will  be  discussed 
in  this  subpart.  These  Communication 
methods  are  optional. 
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Type  of  inf  omiation  exctumge 


(a)  Clarifications 


(b)  Communications 


(c)  Discussions  (see  Sut)part  E  of 
tftispaft). 


When 


After  FeceH>t  of  proposals 


After  receipt  of  prpposate,  prior  to 
the  establishment  of  the  com- 
petitive range. 


After  receipt  of  proposals  and 
after  the  determination  of  \he 
competitive  range. 


Purpose 


Used  wfien  award  wittiout  discus- 
sions is  contemplated.  Used  to 
clarify  certain  aspects  of  a  pro- 
posal (resolve  minor  errors, 
dericai  errors,  ot>tain  additional 
past  performance  information, 
etc.). 

Used  to  address  issues  winch 
might  prevent  a  proposal  from 
being  placed  in  ttie  competitive 
range. 


Enhance  contracting  agency  urv 
derstanding  of  proposals  and 
offerors  understarxjing  of  scope 
of  woric.  Facilitate  the  evalua- 
tion process. 


Parties  Involved 


Any  offeror  whose  proposal  is  not 
dear  to  the  contracting  agency. 


Only  those  offerors  whose  excki- 
sion  from,  or  inclusion  in.  the 
competitive  range  is  urx»rtain. 
All  offerors  whose  past  perform- 
ance information  is  the  deter- 
mining factor  preventing  ttiem 
from  being  placed  in  ttie  com- 
petitive rar>ge. 

Must  be  held  with  all  offerors  in 
the  competitive  range. 


§636.403    What  information  may  be 
exchanged  with  a  clarificatkMi? 

(a)  You  may  wish  to  clarify  any  aspect 
of  proposals  which  would  enhance  your 
understanding  of  an  offeror's  proposal. 
This  includes  such  information  as  an 
offeror's  past  performance  or 
information  regarding  adverse  past 
performance  to  which  the  offeror  has 
not  previously  had  an  opfKjrtxmity  to 
respond.  Clarification  exchanges  are 
discretionary.  They  do  not  have  to  be 
held  with  any  specific  number  of 
offerors  and  do  not  have  to  address 
specific  issues. 

(b)  You  may  wish  to  clarify  and  revise 
the  RFP  document  through  an  addenda 
process  in  response  to  questions  from 
potential  offerors. 

§636.404    Can  a  competittve  range  be  used 
to  limit  competition? 

If  the  solicitation  notifies  offerors  that 
the  competitive  range  can  be  limited  for 
piuposes  of  efficiency,  you  may  limit 
the  number  of  proposals  to  the  greatest 
niunber  that  will  permit  an  efficient 
competition.  However,  you  must 
provide  written  notice  to  any  offeror 
whose  proposal  is  no  longer  considered 
to  be  included  in  the  competitive  range. 
Offerors  excluded  or  otherwise 
eliminated  from  the  competitive  range 
may  request  a  debriefing.  Debriefings 
may  be  conducted  in  accordance  with 
your  procedures  as  long  as  you  comply 
with  §636.514. 

§636.405    After  developing  a  short  list,  can 
I  still  estat>lish  a  compaOOv  range? 

Yes,  if  you  have  developed  a  short  list 
of  firms,  you  may  still  establish  a 
competitive  range.  The  short  list  is 
based  on  qualifications  criteria.  The 
competitive  range  is  based  on  the  rating 
of  technical  and  price  proposals. 


§  636.406    Are  communications  altowed 
prior  to  establishing  the  competitive  range? 

Yes,  prior  to  establishing  the 
comptetitive  range,  you  may  conduct 
conmnuiications  to: 

(a)  Enhance  youi  understanding  of 
proposals; 

(b)  Allow  reasonable  interpretation  of 
the  proposal;  or 

(cj  Facilitate  your  evaluation  process. 

§636.407    Am  I  Hmitad  in  holding 
communications  with  certain  Arms? 

Yes,  if  you  establish  a  competitive 
range,  you  must  do  the  following: 

(a)  Hold  commimications  with 
offerors  whose  past  performance 
information  is  the  determining  factor 
preventing  them  fix)m  being  placed 
within  the  competitive  range; 

(b)  Address  adverse  past  performance 
information  to  which  an  offeror  has  not 
had  a  prior  opportimity  to  respond;  and 

(c)  Hold  communications  only  with 
those  offerors  whose  exclusion  bom,  or 
inclusion  in,  the  competitive  range  is 
uncertain. 

§636.408    Can  communicationa  be  used  to 
cure  propoeai  deficiencies? 

(a)  No,  communications  must  not  be 
used  to: 

(1)  Cure  proposal  deficiencies  or 
material  omissions; 

(2)  Materially  alter  the  technical  or 
cost  elements  of  the  proposal;  and/or 

(3)  Otherwise  revise  tne  proposal. 

(b)  Conununications  may  be 
considered  in  rating  proposals  for  the 
purpose  of  establishing  the  competitive 
range. 

§636.400 '  Can  offerors  revise  their 
proposals  during  communications? 

(a)  No,  communications  shall  not 
provide  an  opportvmity  for  an  offeror  to 
revise  its  proposal,  but  may  address  the 
follovying: 


(1)  Ambiguities  in  the  proposal  or 
other  concerns  (e.g.,  perceived 
deficiencies,  weaknesses,  errors, 
omissions,  or  mistakes);  and 

(2)  Information  relating  to  relevant 
past  performance. 

(b)  Communications  must  address 
adverse  past  performance  information  to 
which  the  offeror  has  not  previously 
had  an  opportunity  to  comment. 

Subpart  E— Diacuaaiona,  Propoaal 
Revialona  and  Source  Salaction 

§636.501    What  issues  ntay  be  addreeaed 
in  discussions? 

In  a  competitive  acquisition, 
discussions  may  include  bargaining. 
The  term  bargaining  may  include: 
persuasion,  alteration  of  assumptions 
and  positions,  give-and-take,  and  may 
apply  to  price,  schedule,  technical 
requirements,  type  of  contract,  or  other 
terms  of  a  proposed  contract. 

§636.502    Why  shouM  I  use  discussions? 

You  should  use  discussions  to 
maximize  your  ability  to  obtain  the  best 
value,  based  on  the  requirements  and 
the  evaluation  factors  set  forth  in  the     • 
solicitation. 

§636.503    Must  f  notify  offerors  of  my 
intent  to  uea/not  use  discussions? 

Yes,  in  competitive  acquisitions,  the 
solicitation  must  notify  offerors  of  yoin 
intent.  You  should  either 

(a)  Notify  offerors  that  discussions 
may  or  may  not  be  held  depending  on 
the  quality  of  the  proposals  received 
(except  clarifications  may  be  used  as 
described  in  §636.401).  Therefore,  the 
offeror's  initial  proposal  should  contain 
the  offeror's  best  terms  from  a  cost  or 
price  and  technical  standpoint;  or 
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(b)  Notify  offerors  of  your  intent  to 
establish  a  competitive  range  and  hold 
discussions. 

§  636.504    If  ttw  solicitation  indicated  my 
intent  was  to  award  contract  without 
discussions,  t>ut  circumstances  change, 
may  I  still  hold  discussions? 

Yes,  you  may  still  elect  to  hold 
discussions  when  circumstances  dictate, 
as  long  as  the  rationale  for  doing  so  is 
documented  in  the  contract  file.  Such 
circumstances  might  include  situations 
where  all  proposals  received  have 
deficiencies,  when  fair  and  reasonable 
prices  are  not  offered,  or  when  the  cost 
or  price  offered  is  not  affordable. 

§  636.505    Must  a  contracting  agency 
establish  a  competitive  range  if  it  intends  to 
have  discussion*  with  offerors? 

Yes,  if  discussions  are  held,  they  must 
be  conducted  with  all  offerors  in  the 
competitive  range.  If  you  wish  to  hold 
discussions  and  do  not  formally 
establish  a  competitive  range,  then  you 
must  hold  discussions  with  all 
responsive  offerors. 

$636,506    What  issues  must  be  covered  in 
discussions? 

(a)  Discussions  should  be  tailored  to 
each  offeror's  proposal.  Discussions 
must  cover  significant  weaknesses, 
deficiencies,  and  other  aspects  of  a 
proposal  (such  as  cost  or  price, 
technical  approach,  past  performance, 
and  terms  and  conditions)  that  could  be 
altered  or  explained  to  enhance 
materially  the  proposal's  potential  for 
award.  You  may  use  your  judgment  in 
setting  limits  for  the  scope  and  extent  of 
discussions. 

(b)  In  situations  where  the  solicitation 
stated  that  evaluation  credit  would  be 
given  for  technical  solutions  exceeding 
any  mandatory  minimums,  you  may 
hold  discussions  regarding  increased 
performance  beyond  any  mandatory 
minimums,  and  you  may  suggest  to 
offerors  that  have  exceeded  any 
mandatory  minimums  (in  ways  that  are 
not  integral  to  the  design),  that  their 
proposals  would  be  more  competitive  if 
the  excesses  were  removed  and  the 
offered  price  decreased. 

$636,507    What  subtects  are  prohibited  in 
discussions,  cbmmunications  and 
clarifications  with  offerors? 

You  may  not  engage  in  conduct  that; 

(a)  Favors  one  offeror  over  another: 

(b)  Reveals  an  offeror's  technical 
solution,  including  unique  technology, 
innovative  and  unique  uses  of 
commercial  items,  or  any  information 
that  would  compromise  an  offeror's 
intellectual  property  to  another  offeror; 

(c)  Reveals  an  offerors  price  without 
that  offeror's  permission; 


(d)  Reveals  the  names  of  individuals 
providing  reference  information  about 
an  offeror's  past  performance;  or 

(e)  Knowingly  furnish  source 
selection  information  which  could  be  in 
violation  of  State  procurement  integrity 
standards. 

$636,500    Can  price  or  cost  be  an  issue  in 
discussions? 

You  may  inform  an  offeror  that  its 
price  is  considered  to  be  too  high,  or  too 
low,  and  reveal  the  results  of  the 
analysis  supporting  that  conclusion.  At 
your  discretion,  you  may  indicate  to  all 
ofiierors  your  estimated  cost  for  the 
project. 

$  636.509    Can  offerors  revise  tt>eir 
proposals  as  a  result  of  discussions? 

(a)  Yes,  you  may  request  or  allow 
proposal  revisions  to  clarify  and 
docimient  understandings  reached 
during  discussions.  At  the  conclusion  of 
discussions,  each  offeror  shall  be  given 
an  opportunity  to  submit  a  final 
proposal  revision. 

(b)  You  must  establish  a  common  cut- 
off date  only  for  receipt  of  final  proposal 
revisions.  Requests  for  final  proposal 
revisions  shall  advise  offerors  that  the 
final  proposal  revisions  shall  be  in 
writing  and  that  the  contracting  agency 
intends  to  make  award  without 
obtaining  further  revisions. 

$636,510    Can  tlw  competitive  rartge  be 
furtfier  defined  once  discussions  have 
begun? 

Yes.  you  may  further  narrow  the 
competitive  range  if  an  offeror  originally 
in  the  competitive  range  is  no  longer 
considered  to  be  among  the  most  highly 
rated  offerors  being  considered  for 
award.  That  offeror  may  be  eliminated 
from  the  competitive  range  whether  or 
not  all  material  aspects  of  the  proposal 
have  been  discussed,  or  whether  or  not 
the  offeror  has  been  afforded  an 
opportunity  to  submit  a  proposal 
revision.  You  must  provide  an  offeror 
excluded  bom  the  competitive  range 
with  a  written  determination  and  notice 
that  proposal  revisions  will  not  be 
considered. 

$636,511    Can  tftere  be  more  than  one 
round  of  discussione? 

Yes,  but  only  at  the  conclusion  of 
discussions  will  the  offerors  be 
requested  to  submit  a  final  proposal 
revision,  also  called  best  and  final  offer 
(BAFO).  Thus,  regardless  of  the  length 
or  number  of  discussions,  there  will  be 
only  one  request  for  a  revised  proposal 
(i.e.,  only  one  BAFO). 


$  636.512    What  is  the  basis  for  the  source 
selection  decision? 

(a)  You  must  base  the  source  selection 
decision  on  a  comparative  assessment  of 
proposals  against  all  selection  criteria  in 
the  solicitation.  While  you  may  use 
reports  and  analyses  prepared  by  others, 
the  source  selection  decision  shall 
represent  your  independent  judgment. 

(b)  The  soiut»  selection  decisiod  shall 
be  dociunented,  and  the  dociunentation 
shall  include  the  rationale  for  any 
business  judgments  and  tradeoffs  made 
or  relied  on,  including  benefits 
associated  with  additional  costs. 
Although  the  rationale  for  the  selection 
decision  must  be  docxunented,  that 
documentation  need  not  quantify  the 
tradeoffs  that  led  to  the  decision. 

$  636.51 3    Are  limited  negotiations  allowed 
prior  to  contract  execution? 

Yes,  after  the  source  selection  but 
prior  to  contract  execution,  you  may 
conduct  limited  negotiations  with  the 
selected  design-builder  to  clarify  any 
remaining  issues  regarding  scope, 
schedule,  financing  or  any  other 
information  provided  by  that  offeror. 
You  must  comply  with  the  provisions  of 
§  636.507  in  the  exchange  of  this 
information. 

$636,514    How  may  I  provide  notifications 
and  debriefings? 

You  may  provide  pre-award  or  post- 
award  notifications  in  accordance  with 
State  approved  procedures.  If  an  offeror 
requests  a  debriefing,  you  may  provide 
pre-award  or  post-award  debriefings  in 
accordance  with  State  approved 
procedures. 

PART  637— CONSTRUCTION 
INSPECTION  AND  APPROVAL 

20.  The  authority  citation  for  part  637 
is  revised  to  read  as  follows: 

Authority:  Sec.  1307,  Pub.  L.  105-178,  112 
Stat.  107;  23  U.S.C.  109, 114,  and  315;  49 
CFR  1.48(b). 

PART  637— [AMENDED] 

21.  In  part  637  revise  all  references  to 
"State  highway  agency's"  to  read  "State 
transportation  department's";  revise  the 
acronyms  "SHA"  and  "SHAs"  to  read 
"STD"  and  "STDs",  respectively;  and 
revise  the  references  to  "non-SHA"  to 
read  "non-STD". 

22.  Amend  §  637.207  by  adding 
paragraph  (a)(l)(iv)  and  paragraph  (b)  to 
read  as  follows: 

$  637.207    Quality  assurance  program. 

(a)  *  *  * 
(1)  '  *  * 

(iv)  In  the  case  of  a  design-build 
project  on  the  National  Highway 
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System,  warranties  may  be  used  where 
appropriate.  See  23  CFR  635.413(e)  for 
specific  requirements. 

*        *        •        •        • 

(b)  In  the  case  of  a  design-build 
project  funded  under  title  23,  U.S.  Code, 
the  STD's  quality  assurance  program 
should  consider  the  specific  contractual 
needs  of  the  design-build  project.  All 
provisions  of  paragraph  (a)  of  this 
section  are  applicable  to  design-build 
projects.  In  addition,  the  quality 
assurance  program  may  include  the 
following: 

(1)  Reliance  on  a  combination  of 
contractual  provisions  and  acceptance 
methods; 

(2)  Reliance  on  quality  control 
sampling  and  testing  as  part  of  the 
acceptance  decision,  provided  that 
adequate  verification  of  the  design- 
builder's  quality  control  sampling  and 
testing  is  performed  to  ensure  that  the 
design-builder  is  providing  the  quality 
of  materials  and  construction  required 
by  the  contract  documents. 

(3)  Contractual  provisions  which 
require  the  operation  of  the  completed 
facility  for  a  specific  time  period. 

PART  710-RIGHT-OF-WAY  AND  REAL 
ESTATE 

23.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

Authority:  Sec.  1307,  Pub.  L.  105-178, 112 
Stat.  107;  23  U.S.C  101(a),  107, 108,  111, 
114, 133, 142(f),  156,  204,  210,  308,  315,  317, 
and  323:  42  U.S.C.  2000d  et  seq.,  4633,  4651- 
4655;  49  CFR  1.48(b]  and  (cc),  18.31,  and 
parts  21  and  24;  23  CFR  1.32. 

24.  Amend  part  710  by  adding 
§  710.313  to  subpart  C  to  read  as 
follows: 

}710J13    Oeslgn-buiM  protacls. 

(a)  In  the  case  of  a  design-build 
project,  right-of-way  must  be  acquired 
and  cleared  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended,  and  STD  right-of-way 
procedures.  The  STD  shall  submit  a 
right-of-way  certification  in  accordance 
with  23  CFR  635.309(p)  when 
requesting  FHWA's  authorization.  If  the 
right-of-way  services  are  included  in  the 
Request  for  Proposal  dociunent,  the  STD 
shall  ensure  that  right-of-way  is 
available  prior  to  the  start  of  physical 
construction  on  individual  properties. 


(b)  The  decision  to  advance  a  right-of- 
way  segment  to  the  construction  stage 
shall  not  impair  the  safety  or  in  anyway 
be  coercive  in  the  context  of  49  (  FR 
24.102(h)  with  respect  to  unacquired  or 
occupied  properties  on  the  same  or 
adjacent  s^ments  of  project  right-of- 
way. 

(c)  Certain  right-of-way  acquisition 
and  clearance  services  may  be 
incorporated  into  the  design-build 
contract  if  allowed  under  State  law.  The 
contract  may  include  language  that 
provides  that  construction  will  not 
commence  until  all  property  is  acquired 
and  relocations  have  been  completed; 
or.  the  construction  could  be  phased  or 
segmented  to  allow  right-of-way 
activities  to  be  completed  on  individual 
properties  or  a  group  of  properties, 
thereby  allowing  certification  in  a 
manner  satisfactory  to  the  STD  for  each 
phase  or  sequent. 

(d)  If  the  STD  elects  to  include  right- 
of-way  services  in  the  design-build 
contract,  the  following  provisions  must 
be  addressed  in  the  request  for 
proposals  dociunent: 

(l)(i)  The  design-builder  must  submit 
written  acquisition  and  relocation 
procedures  to  the  STD  for  approval 
prior  to  commencing  right-of-way 
activities.  These  procedures  should 
contain  a  prioritized  appraisal, 
acquisition,  and  relocation  strategy  as 
well  as  check  points  for  STD  approval, 
such  as  approval  of  just  compensation, 
replacement  housing  payment 
calculations,  replacement  housing 
payment  and  moving  cost  claims, 
appraisals,  administrative  and 
stipulated  settlements  that  exceed 
determined  thresholds  based  <  a  a  risk 
management  analysis,  etc.  STD's  which 
have  an  FHWA  approved  procedures 
manual,  in  accordance  with  23  CFR 
710.201(c),  may  comply  with  this 
section  by  requiring  the  design-builder 
to  execute  a  certification  in  its  proposal 
that  it  has  received  the  approved  right- 
of-way  manual  and  will  comply  with 
the  procedures. 

(ii)  The  vmtten  relocation  plan  must 
provide  reasonable  time  frames  for  the 
orderly  relocation  of  residents  and 
businesses  on  the  project  as  provided  at 
49  CFR  24.205.  It  should  be  understood 
that  these  time  frames  will  be  based  on 
best  estimates  of  the  time  it  will  take  to 
acquire  the  right-of-way  and  relocate 


families  in  accordance  with  certain  legal 
requirements  and  time  frames  which 
may  not  be  violated.  Accordingly,  the 
time  frames  estimated  for  right-of-way 
acquisition  will  not  be  compressed  in 
the  event  other  necessary  actions 
preceding  right-of-way  acqiiisition  miss 
their  assigned  due  dates. 

(2)(i)  The  design-builder  must 
establish  a  project  tracking  system  and 
quality  control  system.  This  system 
must  show  the  appraisal,  acquisition 
and  relocation  status  of  all  parcels. 

(ii)  The  quality  control  system  may  be 
administered  by  an  independent 
consultant  with  the  necessary  expertise 
in  appraisal,  acquisition  and  relocation 
policies  and  procedures,  who  can  make 
periodic  reviews  and  reports  to  the 
design-builder  and  the  STD. 

(3)  The  STD  may  consider  the 
establishment  of  a  hold  off  zone  around 
all  occupied  properties  to  ensure 
compliance  with  right-of-way 
procedures  prior  to  starting  construction 
activities  in  affected  areas.  The  limits  of 
this  zone  should  be  established  by  the 
STD  prior  to  the  design-builder  entering 
on  the  property.  There  shoidd  be  no 
construction  related  activity  within  the 
hold  off  zone  until  the  property  is 
vacated.  The  design-builder  must  have 
written  notification  of  vacancy  fit>m  the 
right-of-way  quality  control  consultant 
or  STD  prior  to  entering  the  hold  off 
zone.  --r- 

(4)  Adequate  access  shall  be  provided 
to  all  occupied  properties  to  insure 
emergency  and  personal  vehicle  access. 

(5)  Utility  service  must  be  available  to 
all  occupied  properties  at  all  times  prior 
to  and  until  relocation  is  completed. 

(6)  Open  burning  should  not  occur 
within  305  meters  (1,000  feet)  of  an 
occupied  dwelling. 

(7)  The  STD  will  provide  a  right-of- 
way  project  manager  who  will  serve  as 
the  first  point  of  contact  for  all  right-of- 
way  issues. 

(e)  If  the  STD  elects  to  perform  all 
ri^t-of-way  services  relating  to  the 
design-build  contract,  the  provisions  in 
§  710.311  will  apply.  The  STD  will 
notify  potential  offerors  of  the  status  of 
all  right-of-way  issues  in  the  request  for 
projposal  document. 

[FR  Doc.  02-30428  Filed  12-9-02;  8:45  am] 
BUJNQ  COOC  4Sie-22-P 
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DEPARTMENT  OF  TRANSPORTATIOM 
Fedwal  RaURMd  AdminislraUon 

49  CFR  Part  241 

[FRA  Dociwi  No.  FRA-2001-8728,  Notice 
Na3] 

Rm2130-AB38 

U.S.  Locatlonal  RequirMnent  for 
Dtapatching  oT  U.S.  RaH  Operations 

AGENCY:  Federal  Railroad 

Administration  (FRA)..DOT. 

ACTION:  Final  rule^ 

SUMMARY:  This  Final  Riile  will  supplant 
an  interim  Final  Rule  (IFR)  that  has 
been  in  effect  since  January  10.  2002. 
while  FRA  has  gathered  comments  on 
whether  to  permit  extraterritorial 
dispatching  (the  act  of  dispatching  of  a 
railroad  operation  that  occius  on 
trackage  in  the  United  States  by  a 
dispatcher  located  outside  of  the  United 
States).  Through  January  10,  2003.  the 
IFR  generally  bars  extraterritorial 
dispatching  with  the  following  three 
exceptions:  extraterritorial  dispatching 
is  permitted  in  the  case  of  emergencies, 
but  only  for  the  duration  of  the 
emergency;  extraterritorial  dispatching 
that  was  normally  occiuring  in 
December  of  1999  is  allowed  to 
continue  ("grandfathering  exception"); 
and  very  limited  additional 
extraterritorial  dispatching  from  Canada 
or  Mexico  of  railroad  track  in  the  United 
States  immediately  adjacent  to  the 
borders  is  authorized  ("fringe  border 
exception").  After  considering  the 
comments  on  the  IFR.  FRA  has 
determined  that  while  special  treatment 
is  appropriate  for  extraterritorial 
dispatdting  that  was  conducted 
pursuant  to  the  terms  of  the  IFR.  such 
treatment  is  better  handled  through  a 
special  waiver  process  discussed  below. 

Effective  January  11,  2003,  the  Final 
Rule  adds  a  new  regulation  that 
generally  requires,  in  the  absence  of  a 
waiver,  that  all  dispatching  of  railroad 
operations  that  occur  in  the  United 
States  be  performed  in  the  United 
States,  with  two  minor  exceptions. 

First,  a  railroad  is  allowed  to  conduct 
extraterritorial  dispatching  from  Mexico 
or  Canada  in  emergency  situations,  but 
only  for  the  duration  of  the  emergency. 
A  railroad  relying  on  the  exception  must 
provide  prompt  writtoi  notification  of 
its  action  to  the  FRA  Regional 
Administrator  of  each  FRA  region  in 
which  the  railrqad  operation  occurs; 
such  notification  is  not  required  before 
addressing  the  emergency  situation. 

Second,  a  railroad  that  was  normally 
conducting  extraterritorial  dispatching 


fiom  Canada  or  Mexico  in  accordance 
with  the  terms  of  the  IFR  may  continue 
to  so  dispatch  these  operations  for  a 
transitional  90-day  period  to  permit  the 
railroad  to  file  a  waiver  petition.  This 
regulation  lists  of  the  four  lines  of  track 
that  meet  the  terms  of  the 
"grandfethering  exception"  of  the  IFR; 
FRA  is  not  aware  of  any  additional 
operations  that  have  been  commenced 
under  the  "fringe  border  exception"  of 
the  IFR.  If  a  waiver  request  is  filed 
within  the  transitional  period,  the 
railroad  may  continue  to  conduct  the 
extraterritorial  dispatching  until  FRA 
acts  on  the  waiver  petition. 

As  mentioned  above,  existing 
extraterritorial  dispatching,  as  well  as 
proposed  new  extraterritorial 
dispatching  from  Canada  or  Mexico  of 
railroad  track  in  the  United  States  in  the 
area  immediately  adjacent  to  the 
borders,  will  be  considered  under  a 
special  fiinge  border  waiver  process.  A 
fringe  border  waiver  request  by  a 
railroad  vA\  generally  be  granted  if  the 
railroad  has  taken  adequate  steps  to 
ensure  the  security  of  its  dispatch 
center,  the  railroad  has  in  place 
specified  safety  programs  for  its 
extratwritorial  dispatchers,  a 
government  safety  agency  in  the  country 
where  the  dispatching  will  occur  has 
safety  jurisdiction  over  the  railroad  and 
the  dispatchers  and  is  satisfied  with  the 
railroad's  safety  programs,  and  the 
railroad  agrees  to  abide  by  the  operating 
restrictions  specified  in  the  rule.  FRA 
anticipates  that  both  Canadian  and 
Mexican  railroads  can  easily  meet  these 
requirements  for  fringe  border 
dispatching  of  operations,  and  that  FRA 
will  be  able  to  work  out  satisfactory 
arrangements  with  the  railroads  and  the 
regulatory  agencies  in  Canada  and 
Mexico  concerning  the  monitoring  of 
the  agreed  upon  safety  programs. 

Railroads  that  wish  to  commence 
additional  extraterritorial  dispatching 
may  apply  for  a  waiver  from  the 
domestic  locational  requirement.  Such  a 
waiver  may  be  granted  if  an  applicant 
can  demonstrate  to  the  satisfaction  of 
FRA  that  the  waiver  can  be  made 
without  compromising  or  diminishing 
rail  safety. 

FRA  will  continue  to  explore  areas  of 
bilateral  cooperation  with  the 
governments  of  Canada  and  Mexico  on 
extraterritorial  dispatching  and  other 
cross-border  safety  issues.  FRA  will  also 
continue  working  with  the  railroads  in 
those  countries  on  cross-border  safety 
issues. 

DATES:  This  regulation  is  effective 
January  11,  2003,  except  for  §§  241.7(a). 
(b),  and  (c);  241.9(c);  241.11(c); 
241.13(c)  and  241.15,  which  contain 


information  collection  requirements  that 
have  not  been  approved  by  OMB.  FRA 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 
ADDRESSES:  Any  petition  for 
reconsideration  should  reference  the 
FRA  docket  and  notice  numbers  (Docket 
No.  FRA-2001-8728,  Notice  No.  3).  You 
may  submit  yoiu^  petition  and  related 
material  by  only  one  of  the  following 
methods: 

By  mail  to  the  Docket  Management 
System,  United  States  Department  of 
Transportation,  room  PL-401, 400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001;  or 

Electronically  through  the  Web  site 
for  the  Docket  Management  System  at 
http://dms.dot.gov.  For  instructions  on 
how  to  submit  comments  electronically, 
visit  the  Docket  Management  System 
Web  site  and  dick  on  the  "Help"  menu. 

The  Docket  Management  Fadlity 
maintains  the  public  docket  for  this 
rulemaking.  The  docket  is  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  Level  of  the  Nassif  Building 
at  the  same  address  during  regular 
business  hours.  You  may  also  obtain 
access  to  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues  related  to  alcohol  and 
controlled  substance  matters,  Lamar 
Allen,  Alcohol  and  Drug  Program 
Manager,  FRA  Office  of  Safety,  RRS-11, 
1120  Vermont  Avenue,  NW.,  Stop  25, 
Washington,  DC  20590  (telephone  202- 
493-6313);  or  for  other  technical 
issues  .Dennis  Yachechak,  Railroad 
Safety  Spedalist,  Office  of  Safety,  RRS- 
11,  FRA  1120  Vermcmt  Avenue,  NW.. 
Stop  25,  Washington,  DC  20590 
(telephone  202-493-6260).  For  legal 
issues  related  to  alcohol  and  controlled 
substance  matters,  Patrida  Sun,  Trial 
Attorney,  Office  of  the  Chief  Counsel, 
RCC-11,  FRA  1120  Vermont  Avenue, 
NW.,  Stop  10,  Washington,  DC  20590 
(telephone  202-493-6038);  or  for  other 
legal  issues,  John  Winkle,  Trial 
Attorney,  Office  of  the  Quef  Counsel, 
RCC-12,  FRA  1120  Vermont  Avenue, 
NW..  Stop  10,  Washington,  DC  20590 
(telephone  202-493-6067). 
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I.  Notice  Reopening  Comment  Period  on 
Alcohol  and  Drug  Testing  NPRM 

Elsewhere  in  today's  Federal  Register, 

FRA  is  publishing  a  notice  soliciting 
additional  comments  on  its  NPRM  to 
amend  its  alcohol  and  drug  testing  rule 
(49  CFR  part  219).  66  FR  64000  (Dec.  11, 
2001).  (Hereinafter,  references  to  a 
numbered  part  are  to  a  part  in  title  49 
of  the  CFR.)  Under  the  proposed 
amendments  to  part  219,  employees  of 
a  foreign  railroad  whose  primary 
reporting  point  is  outside  the  United 
States  who  perform  train  or  dispatching 
service  in  the  United  States  covered  by 
hours  of  service  laws  ("covered 
service")  would  become  subject  to  all  of 
the  requirements  of  part  219. 

n.  Proceedings  to  Date 

On  December  11,  2001,  (66  FR  63942), 
FRA  published  an  IFR  that  prohibited 
any  extraterritorial  dispatching  for  a 
period  of  365  days,  but  included 
exceptions  for  emergency  situations, 
any  United  States  track  segment  that 
was  regularly  extraterritorially 
dispatched  in  December  of  1999,  and 
fringe  border  operations,  as  those 
operations  were  defined  in  the  IFR.  The 
IFR  went  into  effect  on  January  10, 
2002.  and  remains  in  effect  through 
January  10,  2003. 

In  the  IFR,  FRA  solidted  comments 
on  the  benefits  and  costs  of  FRA's 
proposal  as  well  as  comments  on 


whether  FRA  should  adopt  an 
alternative  regulatory  scheme  under 
which  extraterritorial  dispatching  of 
United  States  rail  operations  would  be 
permitted  and,  if  so,  imder  what 
conditions.  The  IFR  generated  ten 
written  comments,  which  may  be  found 
in  the  docket  and  which  are  discussed 
below. ' 

One  of  the  commenters,  CP,  requested 
that  FRA  delay  indefinitely  the  effiective 
date  of  the  IFR.  CP  requested  the  delay 
because  it  felt  that  it  was  not  possible 
for  FRA  to  resolve  all  of  the  issues 
surrounding  the  IFR  and  the  related 
NPRM  revising  part  219  in  such  a  short 
period  of  time.  CP  felt  that  it  would  be 
better  to  delay  the  effective  date  imtil 
written  comments  could  be  submitted 
and  FRA's  Railroad  Safety  Advisory 
Committee  consultations  could  take 
place.  In  return  for  the  delay,  CP 
pledged  to  refrain  from  expanding  any 
extraterritorial  dispatching  of  United 
States  rail  operations. 

FRA  did  not  grant  the  request, 
however,  because  CP's  operations  were 
not  the  sole  impetus  for  the  IFR.  Instead, 
as  explained  below,  FRA  concerns  were 
and  still  are  the  recent  increase  in 
mergers  and  acquisitions  by  and 
between  the  larger  railroads  that  has 
raised  the  potential  for  extensive 
extraterritorial  dispatching,  the  fad  that 
present  technology  enables  any  railroad 
operating  in  the  United  States  to  move 
its  dispatching  of  United  States  train 
operaticms  to  any  location  in  the  world, 
and  the  safety  and  security  problems 
associated  with  extraterritorial 
dispatching  of  domestic  rail  operations. 
In  order  to  preserve  the  status  quo  that 
FRA  believed  would  be  jeopardized  by 
delaying  the  effective  date  of  the  IFR, 
FRA  determined  that  the  safest  course  of 
action  would  be  to  proceed  with  the  IFR 
and  then  make  a  final  determination 
based  on  the  comments  received  after 
the  IFR  had  become  effective. 

In  addition  to  requesting  written 
comments,  FRA  held  a  public  hearing 
on  the  IFR  in  Washington,  UC,  on 
February  12,  2002,  at  which  four  parties 
submitted  oral  comments.  These  parties 
consisted  of  CP,  Canadian  National 
Railway  Company  (CN),  the 
Brotherhood  of  Locomotive  Engineers 
(BLE),  and  the  American  Train 
Dispatchers  Department  of  the  BLE 
.(ATDD).  A  transcript  of  this  hearing  is 
available  in  the  public  docket  of  this 


■  Canadian  Pacific  Railway  Company  (CP) 
submitted  two  items  to  the  docket.  Shortly  after 
publication  of  the  IFR,  CP  submitted  a  request  to 
delay  the  effective  date  of  the  rule.  CP  then 
followed  up  the  letter  by  submitting  comments 
addressing  the  issues  in  the  IFR.  Thus,  there  were 
nine  commenters,  but  FRA  considered  ten 
submissions  in  determining  a  course  of  action. 


rulemaking.  After  reviewing  both  the 
written  and  oral  comments,  FRA  has 
decided  that  the  safety  and  security 
issues  presented  by  extraterritorial 
dispatching  mandate  that  FRA  proceed 
with  this  Final  Rule. 

m.  Concerns  Regarding  Extraterritorial 
Dispatching  that  Led  FRA  To  Adopt  the 
Interim  Final  Rule 

A.  The  Importance  of  Safe  Dispatching 
and  the  Possibility  that  Railroads  May 
Conduct  Widespread  Extraterritorial 
Dispatching 

Proper  dispatching  is  essential  for  safe 
railroad  operations  of  both  freight  and 
passenger  trains.  Freight  trains  can  be 
more  than  a  mile  in  length,  typically 
carry  hazardous  materials,  and  require  a 
mile  or  more  to  stop.  Freight  trains 
sometimes  carry  arms,  ammunition,  and 
implements  of  war  as  well  as  spent 
nuclear  fuel.  Shipments  of  spent  nuclear 
fuel  will  dramatically  increase  once  the 
storage  site  in  Nevada's  Yucca  Mountain 
opens  in  2010.  As  was  explained  in 
detail  in  the  preamble  to  the  IFR, 
dispatchers  are  the  railroad  employees 
primarily  responsible  for  the  safe 
movement  of  trains.  See  66  FR  63492. 
Dispatchers  actually  steer  the  train  by 
remotely  aligning  switches.  They 
determine  whether  the  train  should  stop 
or  move,  and  if  so,  at  what  speed,  by 
operating  signals  and  issuing  train 
orders  and  other  forms  of  movement 
authority  or  speed  restriction.  In 
addition,  dispatchers  prated  track  gangs 
and  other  roadway  workers  from 
passing  trains  by  issuing  authorities  for 
working  limits.  Train  crews  on  board 
locomotives  carry  out  the  dispatchers' 
instructions  and  are  responsible  for 
actually  moving  the  train,  but 
dispatdiers  make  it  possible  to  do  so 
safely. 

Currently,  dispatchers  located  outside 
of  the  United  States  control  only  very 
limited  train  movements  in  the  United 
States.  Their  operations  are  listed  in 
ap{>endix  A  to  the  rule  and  are  as 
follows:  1.8  miles  from  Windsor, 
Ontario,  to  Detroit,  Michigan 
(dispatched  by  CP);  3.1  miles  from 
Samia,  Ontario,  to  Port  Huron, 
Michigan  (dispatched  by  CN);  43.8 
miles  of  the  Sprague  Subdivision 
between  Baudette,  Minnesota,  and 
International  Boundary,  Minnesota 
(dispatched  by  CN);  and  99  miles 
between  Vanceboro,  Maine,  and 
Brownville  Jimction,  Maine  (dispatched 
by  the  Eastern  Maine  Railway 
Company).^ 


2  The  listed  distances  are  the  distances 
dispatched  from  Canada  and  not  necessarily  the 
distance  that  a  Canadian  crew  operates  a  train  into 

ConliniMd 


75940        Federal  Register / Vol.  67.  No.  237 /Tuesday,  December  10,  2002 /Rules  and  Regulations 


It  is  commonplace  in  today's  railroad 
operations  for  dispatchers  to  be  located 
at  a  significant  distance  from  the 
trackage  and  operations  they  control. 
For  example.  CSX  Transportation,  Inc. 
(CSX)  dispatchers  in  Jacksonville, 
Florida,  control  the  operations  of  CSX, 
Amtrak,  and  commuter  rail  lines 
throughout  the  Southeast  and  Mid- 
Atlantic.  In  addition,  nearly  all  of  the 
dispatching  operations  for  the  Union 
Pacific  Raiboad  Company  (UP),  which 
is  the  Nation's  largest  railroad,  are 
conducted  from  one  facility  in  Omaha, 
Nebraska.  FRA  does  not  believe  there 
are  any  inherent  safety  risks  in  this  type 
of  centralized  operation,  but  because 
current  technology  allows  for  such 
operations.  FRA  recognizes  that  this 
technology  allows  railroads  operating  in 
the  United  States  that  now  dispatch 
their  trains  in  the  United  States  to 
instead  dispatch  these  trains  from 
anywhere  in  the  world. 

In  addition.  FRA  is  also  concerned 
about  the  increase  in  business 
combinations  in  the  rail  industry.  Prior 
to  the  imposition  of  a  moratorium  on 
railroad  mergers  by  the  Surface 
Transportation  Board  (STB),  there  were 
several  high-profile  mergers  involving 
both  domestic  and  Canadian  railroads. 
The  mergers  involving  the  Canadian 
railroads  resulted  in  a  dramatic  increase 
in  the  amount  of  domestic  track  owned 
by  Canadian  railroads.  For  example.  CN 
acquired  the  Grand  Trunk  Western 
Raifroad.  Inc.  (GTW)  (646  miles  of  track 
operated  by  GTW  (1998  figures)),  the 
Illinois  Central  Railroad  Company 
(2.591  miles  of  track),  and  the  2,500 
route  miles  of  United  States  Class  II  and 
ni  railroads  formerly  owned  by  the 
Wisconsin  Central  "Transportation 
Company.  In  addition.  CP  acquired  the 
Soo  Line  Railroad  Company  (3225  miles 
of  track  operated).  Now  that  the  STB 
moratorium  has  been  lifted,  it  is  legally 
possible  that  more  railroads  will 
combine,  resulting  in  larger 
multinational  railroads  and  increasing 
the  appeal  of  cross-border  operations. 

B.  Regulatory  Oversight  and  the 
Potential  for  a  Regulatory  Gap 

Any  dispatcher,  wherever  located, 
who  controls  rail  operations  while 
under  the  influence  of  alcohol  or  drugs, 
exhausted  because  of  working  excessive 
hours,  or  not  properly  trained  and  tested 
on  railroad  operating  rules  could  issue 
incorrect  directions  or  could  fail  to  issue 
directions,  thereby  jeopardizing  the 
safety  of  railroad  employees  or  causing 


the  United  States.  A  Canadian  crew  could  operate 
the  train  hirther  into  the  United  States  than  a  listed 
distance  but  a  U.S. -based  dispatcher  would  control 
the  movement  beyond  the  listed  distance. 


a  train  collision  or  derailment  with 
resulting  injuries  or  death  to  train 
crews,  passengers,  or  both,  and  possible 
harm  to  surrounding  communities  and 
the  environment;  the  harm  could  be 
widespread  if  the  trains  are  carrying 
hazardous  materials  such  as  spent 
nuclear  fuels.  Domestically,  there  have 
been  accidents  resulting  m>m.  for 
example,  a  dispatcher  failing  to  relay  to 
a  train  crew  that  a  grade  crossing  was 
out  of  service  (e.g.,  on  January  9,  2001, 
a  dispatcher  at  a  CN/Illinois  Central 
Railroad  communications  facility 
mistakenly  cleared  a  grade  crossing  for 
normal  operations,  resulting  in  a 
collision  between  a  train  and  a  motor 
vehicle  at  the  crossing);  a  dispatcher 
routing  a  train  into  the  path  of  another 
train  (e.g..  on  June  22, 1997,  a 
dispatcher  failed  to  communicate 
correct  track  warrant  information, 
causing  two  freight  trains  to  collide 
head-on  in  Devine,  Texas,  killing  foiu- 
persons);  and  a  dispatcher  allowing  a 
train  to  enter  working  limits  when 
roadway  workers  and  equipment  were 
present  (e.g..  on  January  29, 1988,  an 
Amtrak  passenger  train  struck 
maintenance-of-way  equipment, 
resulting  in  numerous  injuries  and 
substantial  property  damage;  the 
National  Transportation  Safety  Board 
determined  that  the  accident  was 
caused  by  a  dispatcher  who  was 
impaired  by  drugs). 

Because  problems  such  as  fatigue, 
drug  and  alcohol  abuse,  and  lack  of 
effective  job  training  seriously 
compromise  the  safety-critical 
performance  of  employees  who  dispatch 
trains,  the  United  States  has  established 
safety  requirements  that,  together  with 
FRA  safety  oversight,  effectively  deal 
with  these  problems  for  railroad 
dispatchers  located  in  the  United  States. 
49  U.S.C.  ch.  51.  201-213;  49  CFR  1.49. 
Examples  of  safety  rules  and  laws 
governing  domestic  dispatchers  include 
operating  rules  and  efficiency  testing 
(part  217).  drug  and  alcohol  testing  (part 
219).  and  hours  of  service  restrictions 
(49  U.S.C.  21105.  and  part  228).  To 
promote  compliance.  FRA  may  conduct 
inspections  and  investigations  and 
impose  sanctions  for  violations  of  its 
safety  standards  against  both  railroads 
and  individuals,  including  dispatchers, 
if  the  individual  or  railroad  is  located  in 
the  United  States.  See,  e.g..  49  U.S.C. 
20107;  49  U.S.C.  ch.  213;  and  part  209. 
appendix  A  (a  description  of  FRA's 
safety  enforcement  program  and  policy). 
However,  paragraph  (c)  of  §219.3 
currently  exempts  employees  of  a 
foreign  railroad,  including  dispatchers, 
whose  primary  reporting  point  is 
located  outside  of  the  United  States  and 


who  perform  service  in  the  United 
States  covered  by  the  hours  of  service 
laws  from  subparts  E  (identification  of 
troubled  employees),  F  (pre- 
employment  testing),  and  G  (random 
testing).  As  previously  noted,  FRA  has 
issued  an  NPRM  that  would  amend  part 
219  to  require  drug  and  alcohol  testing 
of  such  an  employee.  The  comment 
period  on  the  part  219  NPRM  has  been 
extended  by  a  notice  published 
el^where  in  the  Federal  Register  today. 
Besides  enforcing  the  Federal  railroad 
safety  laws.  FRA  may  also  take  other 
safety-related  actions.  For  example,  FRA 
may  conduct  investigations  of  railroad 
accidents  in  the  United  States, 
including  those  involving  dispatching, 
and  may  issue  reports  on  the  agency 
findings,  including  its  determination  of 
probable  cause.  See,  e.g.,  49  U.S.C. 
20107.  20902;  49  CFR  225.31.  In 
addition,  FRA  may  conduct  research 
and  development  as  necessary  for  every 
area  of  railroad  safety,  including 
dispatching.  49  U.S.C.  20108.  Moreover, 
FRA  may  issue  rules  and  orders,  as 
necessary,  for  every  area  of  railroad 
safety,  including  dispatching.  See  49 
U.S.C.  20103.  Such  orders  may  include 
emergency  orders  to  eliminate  or  reduce 
an  unsafe  condition  or  practice, 
identified  through  testing,  inspecting, 
investigation,  or  research,  that  causes  an 
emergency  situation  involving  a  hazard 
of  death  or  injury  to  persons.  See  49 
U.S.C.  20104.  Finally,  FRA  has  recently 
taken  a  pro-active  approach  in  its  ability 
to  influence  non-regulated  aspects  of 
dispatching  operations  through  its 
Safety  Assurance  and  Compliance 
Program  (SACP).^  through  its  safety 
advisories  published  in  the  Federal 
Register,  and  through  its  visits  to 
dispatching  centers  to  ensure  that 
dispatching  is  being  safely  conducted 
whether  or  not  specific  federal 
standards  are  being  violated  (see 
discussion  under  section  IV  B  of  the 
supplementary  information  section  of 
the  preamble,  below). 

With  regard  to  dispatchers  located  in 
foreign  countries.  FRA  may  be  unable  to 
rely  on  foreign  laws  and  rules  governing 
dispatchers,  in  themselves,  to  ensure 
safety  in  accordance  with  FRA 
requirements.  There  can  be  a  number  of 
complexities  in  the  ways  foreign  laws 
and  regulations  apply  to  dispatching. 
First,  although  dispatching  can  be 
"  performed  from  any  country  in  the 
world,  not  every  coimtry  in  the  world 
has  an  entity  thiat  regulates  rail 
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'  FRAs  SACP  is  an  approach  to  safety  that 
emphasizes  the  active  partnership  of  FRA,  rail  labor 
representatives,  and  railroad  management  in 
identifying  current  safety  problems  and  jointly 
developing  effective  solution  to  those  problems.  For 
more  information  see  66  FR  63946. 


transportation  safety.  Second,  even  if 
the  host  country  has  established  a 
transportation  regulatory  entity,  that 
entity  may  well  lack  full  safiaty 
jurisdiction  over  the  railroad  operations 
in  the  United  States  that  are  being 
dispatched  bnm  the  host  coimtry.  In 
either  situation,  the  rail  operations  in 
the  United  States  may  not  fall 
completely  under  the  jiuisdiction  of  any 
rail  safety  regulatory  body,  resulting  in 
a  regulatory  gap  that  could  jeopardize 
the  safety  and  security  of  domestic 
operations. 

This  potential  regulatory  gap  could 
significantly  interfere  with  FRA's  ability 
to  ensure  that  extraterritorial 
dispatching  operations  are  conducted 
with  the  same  level  of  regulatory 
oversight  that  occurs  in  the  United 
States  and  which  FRA  believes  is  vital 
to  the  safety  of  those  operations.  As 
noted  in  the  preamble  to  the  IFR.  FRA 
is  particularly  concerned  that  ciirrent 
regulations  and  statutes  applicable  to 
dispatchers,  which  govern  such  areas  as 
hours  of  service  limitations,  operational 
testing,  and  drug  and  alcohol  programs, 
most  notably  random  drug  testing,  are 
not  imiform  throughout  foreign 
countries,  and  may  fall  below  the  safety 
standards  established  by  the  United 
States  statutes  and  regiUations.  See  66 
FR  63948.  Therefore,  even  if  a  foreign 
country's  regulations  and  statutes 
applied  to  and  completely  covered 
cross-border  dispatching  of  United 
States  rail  operations,  the  safety  of  the 
United  States  rail  operations  may  not  be 
protected  to  the  same  degree  as  when 
dispatchers  are  subject  to  United  States' 
statutory  and  regiilatory  requirements  or 
their  equivalents. 

C.  Security  Concerns 

In  addition  to  the  above-described 
potential  negative  implications  on  rail 
safety  of  extraterritorial  dispatching, 
FRA  is  also  concerned  about  the 
security  of  domestic  rail  operations  and 
how  that  security  would  be  impacted  if 
FRA  permitted  increased  extraterritorial 
dispatching.  As  the  terrorist  attacks  of 
September  11,  2001.  vividly 
demonstrated,  this  nation  and  its 
citizens  are  targets  of  international 
terrorists,  and  railroad  dispatch  centers 
are  logical  terrorist  targets.  While  those 
attacks  have  resulted  in  increased 
railroad  security  domestically, 
dispatching  centers  located  in  foreign 
coiuitries  would  be  outside  the 
jurisdiction  of  domestic  security  and 
law  enforcement  agencies.  Thus,  if  FRA 
permits  extraterritorial  dispatching,  the 
United  States  would  increase  its 
exposure  to  security  threats  that  exist  in 
foreign  countries  and  be  forced  to  rely 
upon  the  security  apparatus  of  foreign 


coimtries.  As  noted  above,  current 
technology  allows  dispatching  of 
domestic  rail  operations  bom  anywhere 
in  the  world,  including  countries  that 
may  not  offer  the  same  levels  of  security 
and  security  measures  that  a.    offered 
by  domestic  agencies. 

In  addition,  given  the  threat  that 
terrorists  pose  to  railroad  systems, 
including  their  dispatch  centers, 
railroad  security  measures  (e.g.,  guards 
that  control  access  to  railroad  facilities, 
proximity  cards  that  allow  access  to 
dispatching  locations,  use  of  railroad 
police  to  detect  unauthorized  persons 
on  railroad  property,  and  backgroimd 
checks  on  applicants  for  employment  as 
dispatchers  and  train  crew  members)  are 
(increasingly  important  to  protect 
railroad  property,  railroad  cai:go, 
railroad  employees,  and  railroad 
passengers  from  violent  actions,  FRA  is 
working  with  domestic  railroads  as  they 
review  the  adequacy  of  their  seciirity 
plans  and  expects  that  the  railroads  will 
voluntarily  take  whatever  steps  are 
needed  to  safeguard  their  systems  from 
terrorists.  In  the  event  that  FRA  is  not 
satisfied  with  the  seciirity  measiues 
undertaken  by  a  domestic  x  ailroad, 
however,  FRA  has  the  authority  to 
require,  through  regulations  and  orders, 
additional  security  measiues  that  FRA 
determines  are  necessary  to  protect  the 
security  of  domestic  railroad  operations 
against  potential  terrorist  threats.*  FRA 
may  have  limited  access  to  and  ability 
to  influence  security  arrangements  at  a 
foreign  dispatch  center  if  the  security 
procedures  at  that  center  were  not 
sufficient  to  protect  domestic  rail 
operations.  Furthermore,  law 
enforcement  and  security  agencies  in 
the  United  States  are  not  authorized  to 
protect  foreign  dispatch  facilities. 

FRA  does  not  know  dt  this  time, 
whether  all  foreign  rp.lroads  employ 
security  measures  cuiaparable  to  those 
of  United  States  railroads,  or  whether 
foreign  governments  have  enforceable 
security  requirements  that  would 
effectively  protect  foreign  dispatch 
facilities.  In  addition,  domestic  railroads 
that  locate  dispatching  facilities  in 
foreign  countries  may  not  necessarily 
employ  the  same  security  measures  that 
they  use  in  the  United  States.  As  a 
result,  foreign-based  focilities,  whether 


*  Section  20103(a)  of  title  49.  United  States  Code, 
gives  the  Secretary  of  Transportation  plenary 
authority  to  address  any  hazards  to  life  and 
property  that  may  arise  in  the  context  of  railroad 
operations.  To  date,  FRA's  exercise  of  this  authority 
has  been  feirly  limited.  For  example,  FRA  has 
issued  rules  on  Passenger  Train  Emergency 
Preparedness  (part  239)  that  require  passenger 
railroads  to  conduct  detailed  planning  for 
emergency  situations,  which  are  defined  to  include 
"security  situations"  such  as  bomb  threats.  (See 
§  239.7  and  49  U.S.C  20133(a)(4).) 


owned  by  a  foreign  or  a  domestic 
railroad,  could  be  more  attractive  targets 
than  focilities  located  in  the  United 
States  and  be  more  susceptible  to 
terrorist  infiltration  or  attack. 

There  is  also  a  national  defense  aspect 
to  the  security  of  railroad  operations. 
There  are  both  railroad  safety  and 
national  defense  risks  posed  by 
extraterritorial  dispatch  centers  having 
access  to  information  regarding  the 
shipment  of  military  goods  and 
weapons  and  hazardous  materials 
(including  nuclear  materials  and 
nuclear  waste),  and  having  the 
capability  to  control  the  movement  of 
these  items.  The  Military  Traffic 
Management  Command  of  the 
Department  of  Defense  (DOD)  and  FRA 
have  worked  together  to  identify  and 
designate  a  Strategic  Rail  Corridor 
Network  (STRACNET).  STRACNET 
consists  of  more  than  38,000  miles  of 
interconnected  network  of  rail  corridors 
(not  actual  rail  lines)  in  the  United 
States  that  the  agencies  have  deemed 
vital  to  national  defense.  In  the  event  of 
a  large-scale  military  mobilization,  it  is 
very  important  that  this  network  be 
fully  responsive  to  national  defense 
needs  and  priorities. 

D.  Other  Safety-Related  Concerns 

In  the  preamble  to  the  IFR.  FRA  also 
detailed  other  potential  concerns  with 
regard  to  extraterritorial  dispatching. 
See  66  FR  63950-63951.  First,  it  is 
essential  for  safe  railroad  operations  that 
employees  involved  with  directing  and 
effectuating  train  movements  be  able  to 
communicate  clearly  with  each  other. 
The  railroad  personnel  most  directly 
involved  with  train  movements  are  the 
dispatchers  who  transmit  written  and 
oral  instructions  to  train  crews  and  the 
train  crews  who  are  responsible  for 
carrying  out  the  dispatchers' 
instructions  and  for  operating  trains  in 
accordance  with  railroad  traffic  control 
devices.  In  addition,  dispatchers  must 
also  be  able  to  communicate  with 
roadway  workers  who  may  control  entry 
onto  the  stretches  of  track  on  which 
they  are  working,  ff  it  is  allowed, 
extraterritorial  dispatching  raises  the 
possibility  that  some  of  these  employees 
may  not  be  able  to  communicate  with 
each  other  because  they  speak  different 
languages. 

FRA  s  primary  safety  concern  is  that 
one  of  the  parties  (either  the  train  crew 
or  the  dispatcher)  involved  in  an 
extraterritorially  dispatched  operation 
may  not  be  proficient  ir  the  language 
that  is  being  used  to  conduct  train 
operations.  Thus,  there  is  the  potential 
for  miscommunication  where  one  of  the 
parties,  unbeknownst  to  the  other,  fails 
to  convey  necessary  safety-critical 
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information,  inadvertently  conveys  false 
or  misleading  information,  or  fails  to 
properly  understand  safety-critical 
information  that  has  been  conveyed. 
The  results  of  such  a  miscommunication 
could  be  disastrous.  Such  a  lack  of 
understanding  would  be  even  more 
problematic  if  railroad  operations 
crossed  more  than  one  border  [e.g., 
Canada,  the  United  States,  and  Mexico). 

Another  problem  related  to 
communication  that  could  arise  if 
extraterritorial  dispatching  is  allowed 
concerns  possible  differences  in  railroad 
terminology  between  one  country  and 
another.  TTie  railroad  industry  in  the 
United  States  is  both  a  highly  technical 
industry  that  uses  modem  terms  and  an 
industry  that  has  existed  for  170  years 
and  uses  terms  that  have  existed  since 
the  beginning  of  the  last  century.  It 
would  be  unreasonable  to  assume  that, 
absent  appropriate  training,  railroad 
employees  in  other  countries  would  be 
familiar  with  terms  used  in  the  United 
States.  Given  the  immediacy  with  which 
problems  sometimes  develop  while 
trains  are  on  the  tracks,  it  would  be 
dangerous  to  discover  such  a 
miscommunication  at  a  time  when  lives 
and  property  are  in  the  balance.  This 
problem  would  be  compounded  if  the 
dispatcher  and  the  train  crew  were 
having  problems  communicating 
because  of  language  differences. 

Second,  given  the  centralized  nature 
of  most  major  railroads'  dispatching 
facilities,  FRA  is  concerned  that  a 
disruption  of  communications  at  a 
dispatching  facility  could  cause  system- 
wide  problems  for  a  railroad  as  it 
scrambles  to  transfer  operations  from 
the  centralized  location  to  local 
dispatch  centers.  The  preamble  to  the 
IFR  notes  the  two  recent  occasions 
where  the  CSX  dispatch  center  in 
Jacksonville,  Florida,  went  off  line  due 
to  extreme  weather  conditions.  See  66 
FR  63951.  As  those  examples 
demonstrated,  domestic  dispatch 
centers  are  not  immune  to  such 
problems,  but  FRA  is  concerned  that  the 
effects  of  such  a  disruption  could  be 
exacerbated  if  the  dispatching  facility 
were  located  in'a  foreign  country  far 
away  from  the  railroad's  infrastructure. 

FRA  is  also  concerned  about  the 
potential  effects  that  a  labor  disruption 
involving  an  extraterritorial  dispatch 
facility  could  have  on  domestic  rail 
operations.  Dispatchers  are  typically 
unionized  employees  subject  to  the 
Railway  Ubor  Act  (45  U.S.C.  151-188) 
("RLA"),  which  prohibits  strikes  over 
contract  interpretations.  Congress  has 
the  power  to  legislate  an  end  to  a  strike 
by  United  States  railroad  employees, 
and  has  done  so  in  13  rail  labor  contract 
disputes.  Dispatchers  located  in  a 


foreign  country,  however,  are  not 
subject  to  the  RLA.  and  Congress  may 
not  legislate  an  end.to  a  labor  dispute 
in  that  country  despite  the  fact  that  such 
a  dispute  could  severely  affect  United 
States  rail  operations,  and  possibly 
jeopardize  transportation  safety. 

"The  implications  of  a  strike  that 
cannot  be  readily  controlled  by 
government  authorities  have  the 
potential  of  being  quite  severe, 
especially  to  the  extent  that  it  affects  the 
shifting  of  rail  freight  and  passenger 
traffic  to  crowded  highways,  the 
delivery  of  perishable  goods  to  market, 
the  delivery  of  coal  for  energy  to  parts 
of  the  country  in  need  during  extreme 
weather  conditions,  and  transport  of 
defense  materials  needed  to  ensure 
national  security.  The  railroad  industry 
carries  nearly  40  percent  of  United 
States  intercity  freight  traffic  in  terms  of 
ton-miles  (over  1  trillion  ton-miles  a 
year),  including  huge  quantities  of 
hazardous  materials  of  all  types, 
including  spent  nuclear  waste.  By 
comparison,  trucks  carry  about  29 
percent  of  the  ton-miles,  and  pipelines 
and  inland  water  transport  account  for 
the  remainder.  In  addition,  railroads 
provide  commuter  rail  service  in  and 
around  many  of  the  Nation's  large  cities; 
provide  the  infrastructure  Amtrak  uses 
for  its  intercity  passenger  operations 
outside  the  Northeast  Corridor;  and 
provide  freight  service  to  military 
facilities  across  the  country.  Other 
modes  would  be  able  to  replace  only  a 
small  portion  of  the  transportation 
services  provided  by  the  railroads  in  the 
short  term  in  the  event  of  a  disruption 
of  service  affecting  the  national  major 
freight  railroads,  and  diverting 
hazardous  materials  from  railroads  to 
other  modes  of  transportation,  such  as 
trucks  and  barges,  would  increase  the 
exposure  of  both  the  public  and  the 
environment  to  these  hazardous 
materials  and  could  increase  the 
possibility  of  accidents.  ^  Furthermore, 
loaded  railroad  tank  cars  that  cannot  be 
delivered  to  customers  and  that  are 
stranded  on  rail  lines  pose  ready  targets 
for  terrorists.  A  disruption  affecting  any 
one  of  the  major  railroads  could,  of 
course,  have  a  critical  impact  over  time 
through  cascading  impacts  across  the 
national  rail  system  because  of  the 
extensive  interchange  of  rail  traffic 
among  the  railroads  and  the  impact  on 
other  railroads  of  service  disruptions  on 


lines  where  they  enjoy  trackage  or 
haulage  rights. 

Finally,  it  is  also  essential  for  safe 
railroad  operations  in  the  United  States 
that  certain  railroad  communications 
concerning  such  operations  that  relate 
to  measurements  of  such  critical  factors 
as  location,  distance,  and  speed,  use  a 
common  standard  of  measurement.  The 
two  currently  used  standards  of 
measurement  are  English  units,  used 
predominately  in  the  United  States,  and 
the  International  System  of  Units  ("SI"), 
which  is  more  commonly  known  as  the 
"metric  system"  and  is  used  by  most  of 
the  rest  of  the  world.  Because  a 
kilometer  (roughly  3.280.8  feet)  is 
approximately  six-tenths  the  length  of  a 
mile  (5.280  feet),  the  potential  for 
confusion  is  obvious,  especially  where  a 
measiu^ment  of  such  matters  as  speed, 
location,  or  distance  is  concerned.  If  a 
dispatcher  instructs  a  train  and  engine 
crew  to  travel  a  specified  nimiber  of 
kilometers  at  a  certain  speed  measured 
in  kilometers  per  hour  and  the  crew 
mistakenly  thinks  that  the  dispatcher  is 
referring  to  either  or  both  measiuements 
in  miles,  the  consequences  could  be  at 
best  problematic  and,  at  worst, 
devastating.^ 

Commenters'  responses  to  FRA's 
concerns  leading  to  the  issuance  of  the 
IFR  are  discussed  below. 

IV.  Discussions  of  Specific  Comineiits 
and  Conclusions 

A.  Overview  of  the  Comments  and 
FRA's  Conclusions 

In  the  IFR,  FRA  offered  two  options 
with  regard  to  increased  extraterritorial 
dispatching  operations.  The  first  option. 
which  was  reflected  in  the  IFR,  is  to  bar 
extraterritorial  dispatching  with  the 
three  minor  exceptions  explained  above 
(emergencies,  grandfather  operations  in 
place  since  December  1999,  and  fringe 
border  operations  that  met  the  terms  of 
the  IFR).  The  second  option  is  to  permit 
extraterritorial  dispatching  so  long  as  (1) 
the  foreign-based  dispatchers  are  subject 
to  the  same  safety  standards  applicable 
to  dispatchers  located  in  the  United 
States  (and  enforced  by  FRA  or  by  the 
host  country  with  supplementary  FRA 
oversight),  and  (2)  the  additional  safety 
concerns  previously  identified,  such  as 
security,  language  differences,  possible 


^  Railroad  tank  can  can  typically  carry  up  to  four 
times  the  volume  typically  carried  by  truck  cargo 
tanks,  so  diverting  hazardous  material  movements 
to  the  highways  would  significantly  increase  the 
highway  movements  of  these  dangerous 
commodities.  In  addition,  any  transloading  of 
hazardous  materials  from  rail  tank  cars  to  truck 
cargo  tanks  cars  poses  additional  risks. 


»  FRA  recognizes  that  the  Hazardous  Materials     , 
Regulations  require  that  most  measurements 
regarding  the  transportation  of  hazardous  materials 
be  given  in  metric  units.  Under  49  CFR  171.10.  in 
order  to  ensure  compatibility  with  international 
transportation  standards,  most  units  of 
measurement  in  the  hazardous  materials  legulatioos 
are  expressed  using  the  SI.  This  requirement  should 
have  no  impact  on  extraterritorial  dispatching, 
however,  as  SI  is  currently  the  standard  for 
domestic  railroad  operations  involving  hazardous 
materials. 
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labor  strikes  and  other  disruptions,  are 
adequately  addressed.  FRA  noted  that 
the  second  option  could  be 
implemented  by  a  more  detailed  version 
of  the  waiver  provision  (section  241.7) 
of  the  IFR.  In  the  preamble  to  the  IFR, 
FRA  solicited  comments  both  on  the 
benefits  and  costs  of  the  approach 
advocated  by  the  IFR  as  well  as  on  the 
feasibility  of  adopting  the  alternate 
option  and  allow  extraterritorial 
dispatching  provided  FRA's  safety  and 
security  concerns  are  effectively 
addressed.  FRA  indicated  that  after 
considering  the  comments  FRA  might 
make  the  IFR  permanent  with  any 
substantive  changes  FRA  determines  are 
appropriate. 

As  noted  above,  nine  parties 
submitted  written  comments,  and  four 
of  those  parties  offered  oral  comments, 
as  well.  "The  parties  submitting  written 
comments  were  CN  and  CF,  which, 
when  appropriate,  will  be  referred  to 
jointly  as  "the  Canadian  railroads,"  the 
Brotherhood  of  Maintenance  of 
Employes  (BMWE),  the  Northeast 
Illinois  Railroad  Company  (METRA). 
the  Brotherhood  of  Railroad  Signalmen 
(BRS).  the  BLE,  the  Association  of 
American  Raifroads  (AAR).  the  ATDD, 
and  the  Mexican  government. 

The  Canadian  railroads,  either 
individually  or  collectively,  commented 
on  most  of  the  issues  raised  in  the  IFR, 
so  FRA's  responses  will  focus  primarily 
on  those  comments.  In  general,  both 
railroads  objected  in  principle  to  the 
regulation  and  argued  that  a  better 
resolution  to  this  issue  would  be  for 
FRA  and  Transport  Canada,  along  with 
the  individual  railroads,  to  work  out 
problems  on  a  case-by-case  basis, 
instead  of  FRA  implementing  a  "one 
size  fits  all"  regulation  for  a  safety 
problem  that  they  believe  does  not 
currently  exist.  Both  railroads  wanted  to 
retain  sufficient  flexibility  to  conduct 
their  existing  operations  and,  if  FRA 
promulgates  part  241,  both  were  in  favor 
of  retaining  both  the  grandfathering 
provision  and  the  exception  for  "fringe 
border  operations,"  although  in  a 
slightly  modified  form.  In  addition,  both 
expressed  concern  that  the  definitions 
of  "dispatch"  and  "dispatcher"  were  too 
broad  and  could  be  read  to  include 
employees  who  should  not  be  included. 

"nie  comments  from  the  BLE,  the 
BMWE.  METRA.  and  the  BRS  were  all 
fairly  general  in  nature  and  supported 
FRA's  implementation  of  a  bar  on 
additional  extraterritorial  dispatching. 
The  comments  from  the  ATDD  were 
also  generally  supportive  of  the  IFR  but, ' 
in  addition,  offered  suggestions  on 
specific  provisions  of  the  rule  that  it 
believes  should  be  slightly  modified. 
The  brief  comments  from  the  AAR 


focused  solely  on  the  definitions  of 
"dispatch"  and  "dispatcher"  contained 
in  the  IFR.  The  Canadian  government 
did  not  submit  comments  on  the  IFR. 
but  did  comment  on  the  NPRM  on  part 
219.  Some  of  the  Canadian 
government's  comments  are  relevant  to 
FRA's  position  on  the  necessity  of 
random  testing  of  dispatchers  and  will 
be  addressed  below.  Finally,  the 
comments  from  the  Mexican 
government  supported  the  banning  of 
extraterritorial  dispatching  and  noted 
that  Mexico  has  banned  extraterritorial 
dispatching. 

Before  reviewing  the  specific 
comments,  FRA  notes  that  all  of  the 
negative  comments  on  the  IFR  related  to 
the  safety  and  security  of  dispatching 
United  States  rail  operations  from 
Canada,  but  did  not  address 
extraterritorial  dispatching  from  any 
other  country.  Therefore,  the  safety  and 
security  concerns  detailed  in  the  IFR 
and  reiterated  above  remain 
unchallenged  with  respect  to  any 
country  other  than  Canada. 
Accordingly,  unless  otherwise  noted, 
FRA's  anaJysis  of  the  comments  is 
limited  to  whether  the  actions  taken  by 
the  Canadian  railroads  and  Canadian 
authorities  adequately  address  FRA's 
concerns. 

Based  on  FRA's  analysis  of  the 
comments,  FRA  has  decided  that  the 
general  bar  on  extraterritorial 
dispatching,  except  relief  in  cases  of 
emergency,  should  continue.  However, 
FRA  has  determined  that  it  is 
appropriate  to  provide  special  relief  for 
the  four  existing  extraterritorial 
dispatching  operations  (listed  in 
appendix  A  to  the  Final  Rule),  and  for 
limited  new  extraterritorial  dispatching 
of  fringe  border  areas  in  the  United 
States  designed  to  facilitate  the  smooth 
handoff  of  dispatching  between 
dispatchers  in  Canadian  and  Mexican 
dispatching  centers  and  those  in  the 
United  States.  Such  relief  is  best  granted 
in  the  context  of  waivers  rather  than 
blanket  approvals  of  the  operations,  and 
a  special  fringe  border  waiver  process 
has  been  established  to  facilitate  that 
relief.  (The  fringe  border  waiver  process 
is  briefly  discussed  below  and  in  more 
detail  in  the  section-by-section 
analysis.)  The  Final  Rule  provides  that 
existing  extraterritorial  dispatching  can 
continue  for  a  transitional  period  90- 
days  to  permit  the  railroads  to  file  a 
waiver  petition  under  the  new  s(>ecial 
fringe  border  waiver  provision.  If  a 
waiver  request  is  filed  within  the 
transitional  period,  the  railroad  may 
continue  to  conduct  the  extraterritorial 
dispatching  imtil  FRA  acts  on  the 
waiver  petition. 


The  fringe  border  waiver  process 
applies  to  existing  extraterritorial 
dispatching  operations  and  to  new 
extraterritorial  dispatching  of  operations 
that  do  not  extend  more  than  five  route 
miles  into  the  United  States  from  the 
Canadian  or  Mexican  border.  A  fringe 
border  waiver  request  by  a  railroad  will 
generally  be  granted  if  (1)  the  railroad 
has  taken  adequate  steps  to  ensure  the 
security  of  its  dispatch  center,  (2)  the 
railroad  has  in  place  specified  safety 
programs  for  its  extraterritorial 
dispatchers,  (3)  a  government  safety 
agency  in  the  country  where  the 
dispatching  will  occur  has  safety 
jurisdiction  over  the  raifroad  and  the 
dispatchers  and  is  satisfied  with  the 
railroad's  safety  programs,  and  (4)  the 
railroad  agrees  to  abide  by  the  operating 
restrictions  specified  in  the  rule.  Given 
the  limited  length  of  these  operations. 
FRA  is  willing  to  permit  the  operations 
to  be  conducted  with  fewer  safety 
requirements  than  would  be  required  for 
longer  operations.  FRA  anticipates  that 
both  Canadian  and  Mexican  railroads 
can  easily  meet  these  requirements  for 
cross-border  dispatching  of  operations, 
and  that  FRA  wUl  be  able  to  work  out 
satisfactory  arrangements  with  the 
railroads  and  the  regulatory  agencies  in 
Canada  and  Mexico  concerning  the 
monitoring  of  the  agreed  upon  safety 
programs. 

Railroads  that  wish  to  commence 
additional  extraterritorial  dispatching 
may  apply  for  a  waiver  under  subpart  C 
of  49  CFR  part  211  from  the  domestic 
locational  requirement  set  forth  in  part 
241.  Such  a  waiver  may  be  granted  if  an 
applicant  can  demonstrate  to  the 
satisfaction  of  FRA  that  relief  is 
consistent  with  safety  and  in  the  public 
interest.  As  discussed  in  the  section-by- 
section  analysis,  an  applicant  will  be 
expected  to  discuss  how  it  has 
adequately  addressed  the  various  safety 
concerns  that  FRA  laid  above  in  section 
in  of  the  supplementary  information 
section  of  the  preamble. 

FRA  believes  that  the  approach  that  it 
is  adopting  is  necessary  to  ensure  the 
safety  and  security  of  United  States 
railroad  operations. 

B.  Regulatory  Oversight 

CN  was  the  only  commenter  that 
directiy  addressed  regulatory  oversight, 
although  CP's  comments  included  many 
references  to  the  adequacy  of  the 
Canadian  regidatory  system.  The  main 
focus  of  the  Canadian  railroads' 
comments  was  that  while  the  regulatory 
construct  in  Canada  may  be  different 
irom  that  in  the  United  States,  there  are 
sufficient  protections  in  place  in  Canada 
to  ensure  that  any  United  States  rail 
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operations  dispatched  from  Canada 
would  be  done  so  safely. 

In  particular,  CN  stated  that  Transport 
Canada  and  Human  Resources 
Development  Canada  combine  to 
regulate  any  dispatchers  located  in 
Canada  regardless  of  the  territory  they 
dispatch,  even  territory  located  in  the 
United  States.  In  addition,  during  the 
public  hearing,  CN's  representative 
stated  that  Transport  Canada's 
regulations  would  cover  contractors 
located  in  Canada  who  were  conducting 
dispatching  operations  for  a  Canadian 
railroad.  The  commenters  noted  that 
Transport  Canada's  Safety  Management 
Systems  regulations  require  the 
railroads  to  develop  a  comprehensive 
plan  covering  all  aspects  of  rail  safety, 
and  that  the  Canadian  Labour  Code, 
together  with  the  collective  bargaining 
agreements  of  the  railroads,  effectively 
control  the  number  of  hours  that 
dispatchers  may  work.  Finally,  CN 
claims  it  would  allow  FRA  access  to  CN 
dispatching  facilities  located  in  Canada 
in  order  to  conduct  site  inspections  and 
safety  assessments. 

There  are  contrasts  between  the 
regulatory  systems  of  the  United  States 
and  Canada.  Domestically.  Congress  and 
FRA  have  concentrated  on  promulgating 
nationwide  safety  standards  that  apply 
uniformly  to  all  railroads.  Congress  has 
established  the  maximum  number  of 
hours  that  a  dispatcher  may  work,  has 
directed  FRA  to  establish 
comprehensive  drug  and  alcohol  testing 
for  safety-sensitive  railroad  employees 
such  as  dispatchers,  including  random 
drug  testing,  and  has  given  FRA 
authority  to  regulate  all  areas  of  railroad 
safety.  FTIA  has  established  minimum 
safety  standards,  and  the  railroads  are 
required  to  conduct  their  own 
inspections  to  ensure  that  these  safety 
standards  are  being  met.  FRA  leads  a 
cadre  of  approximately  550  Federal  and 
State  safety  inspectors  and  specialists 
whose  role  is  to  monitor  the  railroad 
industry  and  its  own  inspection  forces 
for  compliance  with  rail  safety  laws  and 
to  work  with  the  railroad  industry  on 
resolving  safety  problems  that  are  not 
subject  to  those  laws. 

FRA's  safety  oversight  has  proven 
effective  in  identifying  and  resolving 
safety  problems  that  are  not  directly 
addressed  through  FRA's  regulations. 
For  example,  in  1997  FRA  conducted 
extensive  audits  of  the  UP's  Harriman 
Dispatch  Center  which  controls 
operations  on  approximately  95  percent 
of  UP's  territory.  These  audits  revealed 
ineffective  and  unsafe  practices  by 
supervisors  and  dispatchers.  FRA  made 
specific  recommendations  that  UP 
accepted,  such  as  creating  additional 
dispatch  positions,  realigning 


dispatchers'  territories  to  better  balance 
the  workload,  hiring  new  dispatchers, 
tripling  the  number  of  dispatching 
supervisors,  making  improvements  to 
the  dispatching  software,  and  forming  a 
working  group  consisting  of 
representatives  from  FRA,  rail  labor, 
and  UP  management  to  continually 
monitor  and  address  dispatching  issues 
that  may  arise.  This  is  one  just  one 
example  of  the  United  States'  more 
proactive  approach  to  regulatory 
oversight,  which  is  intended  to  ensure 
that  railroad  safety  does  not  fall  below 
an  acceptable  level. 

The  Canadian  regulatory  system,  on 
the  other  hand,  tends  to  rely  more 
heavily  on  acceptance  of  railway- 
submitted  rules.  Under  this  approach, 
railways  conduct  consultations  vtrith 
government  (and  often  labor 
organizations)  and  submit  standards  and 
procedures  for  approval.  In  some  cases 
the  rules  apply  to  individual  railways, 
and  in  other  cases  the  rules  apply  in 
common  to  the  major  railways. 

Under  Transport  Canada's  Railway 
Safety  Management  Systems  regulation, 
railroads  are  required  to  identify  the 
following:  (1)  Their  company  railroad 
safety  rules  and  orders,  and  the 
procedures  they  will  use  in 
demonstrating  compliance  with  them; 

(2)  systems  for  accident  and  incident 
reporting,  investigation,  analysis,  and 
corrective  action;  (3)  systems  for 
ensuring  that  employees  have 
appropriate  skills  and  training  and 
adequate  supervision  to  ensiu«  that  they 
comply  with  all  safety  requirements; 
and  (4)  procedures  for  periodic  internal 
safety  audits.  Railroads  are  also  required 
to  do  the  following:  (1)  Maintain 
accident  and  incident  investigation 
reports  and  corrective  actions  they  take 
for  the  purpose  of  assessing  its  safety 
records;  (2)  report  yearly  to  the  Minister 
on  their  safety  management  system;  and 

(3)  keep  readily  available  all  documents 
mentioned  in  their  safety  management 
system  to  enable  a  railway  safety 
inspector  to  monitor  compliance  with 
Transport  Canada's  safety  management 
system  regulation.  Transport  Canada 
then  monitors  the  railroads'  compliance 
with  their  safety  programs.  The  Sadety 
Management  System  approach  is  a  new 
element  in  the  Canadian  regulatory 
structiu«,  and  initial  audits  are  only 
now  underway. 

As  will  be  detailed  below  in  the 
preamble  sections  on  drug  and  alcohol 
testing  and  hours  of  service,  the  safety 
programs  that  the  Canadian  railroads 
have  developed  and  the  Canadian 
standards  and  the  govenunent  oversight 
in  these  areas  are  significantly  different 
fit)m  FRA  standards.  While  FRA 
requires  domestic  railroads  to  conduct 


efficiency  testing  of  their  dispatchers  to 
ensure  that  they  imderstand  the 
necessary  operating  rules,  and  issues 
civil  penalties  against  those  railroads  for 
failing  to  conduct  such  testing. 
Transport  Canada  has  no  such 
requirement  (apart  from  the  recently 
adopted  Safety  Management  System 
process).  While  Canadian  carriers  have 
voliuitarily  conducted  such  efficiency 
testing,  they  are  not  assessed  monetary 
fines  should  they  fail  to  follow  their 
programs.  On  the  other  hand, 
administrative  officials  frt>m  the 
inspector  level  to  the  Minister  enjoy 
broad  powers  to  order  changes  in 
operations  and  address  unsafe 
conditions.  Based  on  available 
information,  it  appears  that  the 
Canadian  Transportation  Safety  Board 
has  broad  accident  reporting 
requirements;  however,  the  means  for 
enforcing  those  requirements  are  not 
immediately  evident. 

Given  the  differences  in  Canadian 
railway  cidtiu«,  methods  of  governance, 
safety  standards  (including  regidations 
and  rules),  safety  data  systems,  and 
mechanisms  for  enforcement,  it  is 
extremely  difficult  to  evaluate  the 
relative  equivalence  of  the  two 
regulatory  approaches  in  terms  of 
overall  safety  results,  let  alone  at  the 
level  of  safety  of  dispatching.  Without 
question,  cooperation  and 
understanding  between  Transport 
Canada  and  FRA  is  maturing  at  a  more 
rapid  pace  due  to  enhanced 
communication  and  joint  endeavors; 
and  much  remains  to  be  learned  through 
appropriate  consultation.  Cooperation 
with  respect  to  sectuity  presents  a  new 
a  special  challenge,  given  divisions  of 
responsibility  within  both  governments 
and  evolving  policies  in  both  countries. 
Accordingly,  it  is  appropriate  that  FRA 
continue  consultations  with  Transport 
Canada  and  develop  the  necessary 
factual  predicates  and  institutional 
arrangements  before  giving 
consideration  to  permitting  more 
extensive  dispatching  of  U.S. 
operations.  Appropriate  institutional 
arrangements  might  include  express 
mutual  imdertakings  (which  do  not 
currently  exist)  for  each  government  to 
look  out  for  the  safety  of  operations  in 
territory  outside  its  jurisdiction  that  are 
dispatched  fit>m  anywhere  within  its 
jimsdiction. 

Mexico  also  recognized  that 
extraterritorial  dispatching  poses  a 
safety  risk  to  rail  operations  and  has 
addressed  the  issue  by  requiring,  in 
Article  26  of  Title  III  of  the  Regulatory 
Law  of  Railroad  Service  (Ley 
Reglamentaria  del  Servicio  Ferroviario), 
that  railroads  depend  on  dispatching 
facilities  that  must  be  established  within 
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Mexico.  In  addition.  Article  96  of  Title 
in  of  the  Railroad  Service  Regulations 
(Reglamento  del  Servicio  Ferroviario) 
reiterates  that  a  railroad's  system  of 
train  control  must  guarantee  the  safe 
and  fluid  operation  of  services  and  must 
adhere  to  what  is  established  by 
Mexican  law.  In  conunents  submitted  by 
the  Directorate  of  Technical  Operations 
RegiUations  of  Railroad  Transportation, 
the  Mexican  government  indicated  that 
it  believes  FRA  is  acting  in  the  best 
interests  of  rail  safety  by  barring 
extraterritorial  dispatching.  The 
conunents  specifically  noted  the 
differences  in  regulations  between 
countries  and  the  problems  that  coidd 
arise  when  personnel  in  foreign 
countries  dispatching  Mexican 
operations  are  not  subject  to  Mexican 
law  as  justifications  for  a  bar  on 
extraterritorial  dispatching  of  Mexican 
operations. 

C.  Existing  Extratenitorially  Dispatched 
Operations 

In  the  preamble  to  the  IFR,  FRA  noted 
that  there  are  several  existing 
extratenitorially  dispatched  operations, 
and  then  gave  the  specifics  of  those 
operations.  CP  commented  on  both  the 
safety  records  of  their  existing 
operations  as  well  as  the  details  of  those 
operations  offered  by  FRA  in  the 
preamble  while  CN's  comments  only 
offered  additional  information  on  the 
specifics  of  their  cross-border 
operations.  CP's  comments  noted  that 
they  have  safely  dispatched  seven  cross- 
border  operations  for  some  time.  Along 
with  their  comments,  the  Canadian 
railroads  submitted  updated  lists  of 
their  current  cross-border  operations 
and  requested  clarification  on  whether 
those  operations  would  be 
grandfathered  under  the  applicable 
provisions  of  the  Final  Rule.  CN 
acknowledged  the  three  segments  listed 
in  the  IFR  and  added  a  fourth.  CP 
asserted  that  it  dispatched  seven  cross- 
border  operations  and  listed  those 
operations  in  an  appendix  to  its 
comments. 

After  reviewing  those  submissions 
and  further  researching  the  track 
segments,  FRA  has  concluded  that  only 
the  four  segments  listed  in  appendix  A 
to  the  Final  Rule  are  actually  dispatched 
and  the  other  segments  are  either 
controlled  by  another  method  of 
operation  or  no  longer  in  service. 
Operations  on  six  on  the  track  segments 
are  currently  controlled  by  Rule  105  of 
the  Canadian  Rail  Operating  Rules, 
which  mandates  that  trains  operate  at 
"reduced  speed."  Reduced  speed  is 
defined  as  a  speed  no  faster  than  that 
necessary  to  stop  within  one-half  the 
range  of  vision.  No  actual  permission  is 


required  to  operate  on  the  track  but,  any 
train  that  does  run  on  those  segments 
must  operate  in  accordance  with  Rule 
105.  The  final  track  segment  was  in 
operation  diuing  December  1999  but  has 
since  been  abandoned.^ 

In  commenting  on  the  IFR,  CP  also 
pointed  out  that  neither  the  Federal 
Motor  Carrier  Safety  Administration  nor 
the  Federal  Aviation  Administration 
(FAA)  has  a  locational  requirement  for 
dispatchers  of  trucks  and  airliners  that 
come  into  the  United  States  from 
another  country.  FRA  does  not  find  the 
absence  of  such  regulations  instructive 
in  resolving  the  question  of  whether  any 
form  of  extraterritorial  dispatching  of 
railroad  operations  is  consistent  with 
railroad  safety  and  the  security  of  the 
United  States.  Nevertheless,  it  should  be 
recognized  that  truck  dispatchers  have 
virtually  no  safety  role,  while  railroad 
train  dispatchers  are  the  primary 
protectors  of  safe  railroad  operations.  As 
previously  discussed  train  dispatchers 
actually  steer  the  train  by  remotely 
aligning  switches;  they  determine 
whether  the  train  should  move  or  stop 
by  operating  signals  and  issuing  train 
ordOTS  and  other  forms  of  movement 
authority;  and  they  protect  roadway 
workers  bom.  passing  trains.  Air  traffic 
controllers,  as  contrasted  to  truck 
dispatchers,  do  perform  a  safety  role 
although  not  as  comprehensive  as  train 
dispatchers.  FRA  recognizes  that  the 
FAA  permits  limited  cross-border 
dispatching  of  airlines  into  the  fringe 
border  areas  of  the  United  States  to 
facilitate  the  safe  hand-off  of  air 
operations  to  domestic  air  traffic 
controllers.  The  final  rule  provides  for 
waivers  of  such  fringe  border  rail 
operations.  Other  aircraft  operations 
over/on  U.S.  soil  are  handled  by  U.S.  air 
traffic  controllers  at  U.S.-based  control 
centers.  There  are  of  course  differences 
between  airline  and  railroad  operations, 
and  each  mode  of  operation  presents 
different  safety  concerns  requiring 
different  regulatory  approaches. 

As  noted  above,  FRA  has  decided  not 
to  include  a  grandfathering  exception 
for  existing  lines  in  the  Final  Ride. 
Given  the  possibility  that  railroads 
could  increase  extraterritorial 
dispatching,  FRA  issued  the  IFR  in 
order  to  preserve  the  status  quo  imtil  all 
the  issues  surrounding  extraterritorial 
dispatching  coidd  be  fully  examined. 
After  reviewing  the  comments  and 
further  examining  the  issues,  FRA  has 
determined  that  the  safety  and  security 
risks  inherent  in  extraterritorial 


dispatching  are  too  serious  to  allow  an 
operation  to  continue  merely  because  it 
was  in  existence  at  a  certain  point  in 
time.  FRA  acknowledges  the  conunents 
from  CP  attesting  to  the  fact  that  its 
cross-border  operations  have  been  safely 
conducted  for  many  years,  but  FRA  does 
not  believe  that  reason  alone  can  justify 
allowing  these  operations,  especially 
since  the  nature  of  the  operations  (such 
as  traffic  levels  in  general,  and  volumes 
of  hazardous  materials  being  handled) 
can  greatly  increase  in  the  future, 
thereby  increasing  the  safety  risk  to  the 
areas  surroiuiding  that  track.^  The  North 
American  Free  Trade  Agreement 
(NAFTA)  has  increased  trade  among  the 
United  States,  Mexico,  and  Canada.  This 
in  tiun  has  increased  the  amount  of 
transborder  rail  traffic  in  the  United 
States.  Incoming  train  crossing  data  are 
collected  monthly  at  border  ports  by  the 
United  States  Customs  Service.  In  1997, 
there  were  7,479  train  crossings  into  the 
United  States  from  Mexico  and  30,337 
fr^m  Canada.  This  translates  into  an 
average  of  104  trains  crossing  into  the 
United  States  daily.  As  transborder 
traffic  continues  to  increase  on  existing 
rail  lines,  it  is  likely  that  train  speeds, 
which  currently  do  not  exceed  55  miles 
per  hoiu-  at  the  borders,  and  train 
lengths  will  increase  along  with  the 
actual  niunber  of  trains  crossing  into  the 
United  States.  This  will  increase  the 
exposiue  of  trains  and  other  rail 
vehicles  to  railroad  accidents  at  or  near 
the  borders  with  Mexico  and  Canada.^ 
As  it  faces  this  new  operating 
environment  with  greater  risk,  the 
railroad  industry  must  take  precautions 


'One  of  the  segments  listed  in  CN's  submission 
is  still  in  existence  but  is  now  dispatched  by  CP. 
That  segment  is  the  1.8  mile  stretch  of  track 
between  Windsor,  Ontario,  and  Detroit,  Michigan. 


«  Each  of  the  four  existing  extraterritorial 
dispatched  lines  carries  hazardous  materials,  with 
the  volume  on  two  of  the  lines  being  substantial; 
unsafe  dispatching  of  any  of  the  four  operations 
would  jeopardize  safety.  The  loaded  hazardous 
materials  carloads  carried  on  the  four  lines  in  2001 
were  as  follows:  the  CN  line  from  Sarina.  Ontario, 
to  Port  Huron,  Michigan — 41.819  carioads:  the  CN 
Sprague  Subdivision  line  between  Baudette. 
Minnesota,  and  International  Boundary, 
Minnesota — 25,598  carloads;  the  CP  line  from 
Windsor,  Ontario,  to  Detroit,  Michigan— 2,831 
carloads;  and  the  Eastern  Maine  Railway 
Company's  line  between  Vanceboro,  Maine,  and 
Brownville  Junction,  Maine— 464  carloads. 

»  Between  1998  and  2001.  the  value  of  rail  traffic 
moving  between  the  United  States  and  Canada  has 
grown  from  $49.65  billion  (U.S.  dollars)  to  S60.17 
billion,  which  is  a  21.2  percent  increase  over  the 
period  or  an  annual  rate  of  4.9  percent.  (Since  the 
traffic  mix  has  not  changed  significantly  during  this 
period,  "value"  can  be  considered  a  good  proxy  for 
physical  units  such  as  tons  or  carloads.)  Traffic 
attributable  to  eastern  gateways  (Customs  ports  in 
United  States  border  states  of  Michigan  and 
eastward)  has  grown  slightly  more  rapidly:  S39.69 
billion  (U.S.  dollars)  to  S49.07  billion,  or  23.6 
percent  overall,  or  5.4  percent  per  year.  It  is     , 
commonly  expected  that  trade  between  the  United 
States  and  Canada  will  continue  to  increase  in  the 
future.  These  data  are  based  on  USDOT,  Bureau  of 
Transportation  Statistics,  Transborder  Surface 
Freight  Data  public  files. 
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to  avoid  an  increase  in  the  number  of 
accidents  and  incidents  caused  by 
human  error. 

FRA  has  a  responsibility  to  ensure 
that  existing  extraterritorial  dispatching 
operations  will  be  conducted  in 
accordance  with  minimum  safety 
programs  for  the  dispatchers  in  the  areas 
of  efficiency  testing,  hours  of  service, 
and  alcohol  and  drug  abuse  that  are 
actively  monitored  by  a  government 
regulatory  agency,  that  communication 
by  the  foreign-based  dispatchers  with 
train  crews  and  maintenance  of  way 
workers  in  this  country  are  imderstood 
and  that  there  is  no  misunderstanding 
with  regard  to  references  to  units  of 
measurements  such  as  location, 
distance,  and  speed,  and  that  the 
dispatching  operations  will  be 
conducted  in  a  dispatch  center  that  has 
adequate  security  measiues  in  place. 
The  fringe  border  waiver  provision  of 
the  Final  Rule  is  the  most  effective  way 
for  FRA  to  address  these  matters.  The 
section-by-section  analysis  provides  a 
detailed  discussion  of  the  fringe  border 
waiver  process. 

FRA  anticipates  that  the  Canadian 
railroads  can  easily  meet  the 
requirements  for  approval  of  fringe 
border  dispatching.  FRA  is  delaying  the 
effective  date  of  the  rule  with  respect  to 
these  fbiu  existing  operations  for  90 
days  to  enable  the  railroads  to  file  a 
waiver  request  under  the  special  fringe 
border  waiver  process.  If  a  waiver 
request  is  filed  by  April  11,  2003,  such 
operations  can  continue  until  the  waiver 
request  is  acted  upon  by  FRA. 

D.  Drug  and  Alcohol  Testing 

One  of  FRA's  main  concerns  with 
regard  to  extraterritorial  dispatching  is 
the  potential  lack  of  an  effective  drug 
and  alcohol  testing  program  in  other 
coimtries.  la  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  Pub..L.  102-143  (the  Act). 
Congress  recognized  the  importance  of 
drug  and  alcohol  testing  in  protecting 
the  safety  of  domestic  transportation 
systems.  As  stated  in  the  fifth 
Congressional  finding  in  that  Act, 
Congress  believed  that  "the  most 
efiiective  deterrent  to  abuse  of  alcohol 
and  use  of  illegal  drugs  is  increased 
testing,  including  random  testing." 
Given  that  the  misuse  of  alcohol  and 
drugs  has  proven  to  be  a  critical  factor 
in  transportation  accidents,  testing  is 
integral  to  ensuring  that  domestic 
transportation  systems,  including 
railroads,  operate  in  the  safisst  possible 
manner.  In  response  to  Congress' 
directives  in  the  Act,  FRA  expanded  the 
testing  reqiiirements  in  its  existing  part 
219  regulations.  See  49  U.S.C.  20140. 


As  was  stated  in  the  preamble  to  the 
IFR,  under  FRA's  mandatory  alcohol 
and  drug  testing  program,  dispatchers 
working  in  the  United  States  are  now 
subject  to  general  restrictions  on  the 
possession  and  use  of  alcohol  and 
drugs,  employer  policies  covering 
voluntary  referral  and  co-woriier 
reporting  of  drug  and  alcohol  abuse 
problems,  and  random,  reasonable 
suspicion,  retum-to-duty,  follow-up, 
and  post-accident  drug  and  alcohol 
testing,  as  well  as  pre-employment 
testing  for  drugs.  Post-accident  testing  is 
required  for  a  dispatcher  who  is  directly 
and  contemporaneously  involved  in  the 
circmnstances  of  any  train  accident 
meeting  FRA  thresholds.  See  §  219.203. 
A  dispatcher  found  to  have  violated 
FRA's  drug  and  alcohol  rules  at 
§§  219.101  or  219.102  is  required  to  be 
removed  from  covered  service  and  is 
required  to  complete  a  rehabilitation 
program.  See  §  219.104.  A  dispatcher 
who  refuses  to  submit  a  required  sample 
must  be  removed  from  covered  service 
for  nine  months  and  must  complete  a 
rehabilitation  program.  See  §§  219.104, 
219.107,  and  219.213.  All  dispatchers 
working  in  the  United  States  who  are 
controlling  United  States  railroad 
operations  are  covered  by  part  219,  and 
FRA  believes,  with  the  two  exceptions 
previously  noted,  that  any 
extraterritorial  dispatcher  controlling 
domestic  operations  must  be  covered  by 
the  same  or  fully  equivalent 
requirements.  1"  To  allow  any  other 
dispatchers  who  are  not  subject  to  the 
comprehensive  and  stringent  testing 
requirements  that  EKDT  and  FRA  believe 
are  necessary  for  rail  safety  to  control 
domestic  operations  would  be  contrary 
to  FRA's  safety  efforts. 

The  Canadian  Government,  in  its 
comments  on  part  219  NPRM,  and  CN 
and  CP  in  their  comments  in  both  the 
part  219  and  part  241  rulemakings 
argued  that  the  Canadian  regulatory 
system,  together  with  the  railroads' 
volimtary  drug  and  alcohol  programs 
provide  a  functional  equivalent  to  part 
219.  They  cite  to  the  following  as  five 
elements  of  the  Canadian  rail  safety 
program:  (1)  The  Canadian  railroads' 
operating  Rule  G  (Canadian  Rule  G), 
which  prohibits  the  use  of  intoxicants  or 
narcotics  by  employees  subject  to  duty, 
or  their  possession  or  use  while  on  duty: 


(2)  the  Canadian  railroads'  voluntary 
implementation  of  comprehensive  drug 
and  alcohol  programs  that  provide  for 
pre-employment  and  pre-placement  (or 
pre-assignment)  drug  testing  to  risk- 
sensitive  positions,  reasonable  cause 
testing,  and  retum-to-service  testing;  (3) 
the  R^way  Safety  Management  System 
Regulations,  whidi  require  Canadian 
railroads  to  implement  and  maintain 
safety  programs;  (4)  the  Canadian 
Railway  Safety  Act,  which  mandates 
regular  medical  examination  every  three 
to  five  years,  depending  upon  the  age  of 
the  employee,  for  all  persons  occupying 
safety-critical  positions  (including 
dispatchers  and  train  crews),  and  which 
requires  physicians  and  optometrists  to 
notify  the  employing  railroad's  Chief 
Medical  Officer  if  the  employee  has  a 
medical  condition  that  coiUd  be  a  threat 
to  safe  railroad  operations;  (5)  Transport 
Canada's  role  in  monitoring  compliance 
with  Canadian  Ride  G  and  auditing 
railroad  safiety  programs;  and  (6) 
criminal  prosecutions — undw  the 
Canadian  Criminal  Code  it  is  an  offense 
to  operate  railway  equipment  while 
impaired  by  alcohol  or  a  drug,  or  to 
have  a  blood  alcohol  concentration  level 
greater  than  .08  percent.' ^ 

CN  indicated  that  despite  the  drug 
and  alcohol  measiues  that  have  been 
adopted  in  Canada,  it  believed  that 
random  drug  testing  is  also  needed.  CN 
luged  FRA  to  continue  to  press 
Transport  Canada  to  adopt  a  random 
drug  testing  requirement.  However,  both 
CN  and  CP  expressed  concern  that, 
under  current  Canadian  human  rights 
legislation,  employees  could  challenge 
implementation  of  part  219's  random 
drug  testing  requirement  to  Canadian 
railroad  employees  (such  as  Canadian 
train  crews  operating  in  the  United 
States),  and  such  challenges  would  lead 
to  significant  costs  and  potential 
disruption  to  their  rail  operations. 

FRA  commends  the  Canadian 
railroads  and  Canadian  Government  for 
their  efforts  to  stem  drug  and  alcohol 
abuse  by  Canadian  railroad  employees. 
However,  FRA  believes  that  the 
measures  that  have  been  implemented 
to  date  in  Canada  are  neither 


■°  As  previously  noted,  an  employee  of  a  foreign 
railroad  whose  primary  reporting  point  is  located 
outside  of  the  United  States  and  who  performs 
dispatching  service  in  the  United  States  is  exempt 
from  certain  part  219  requirements.  See  §  219.3(c). 
FRA  has  published  an  NPRM  that  would  revise  part 
219  to  require  drug  and  alcohol  testing  of  such 
employees.  Elsewhere  in  today's  edition  of  the 
ftianl  tmffattr.  FRA  is  publishing  a  notice 
extending  the  comment  period  on  the  NPRM. 


■  <  Under  the  Canadian  criminal  code  police 
officers  (including  railway  police  officers)  are 
entitled  to  test  for  presence  of  alcohol  through 
approved  breathalyser  machines  on  reasonable 
cause.  Penalties  for  violation  of  the  criminal  code 
include  the  possibility  of  fines  and  imprisonment 
CN  reported  that  over  the  past  five  years  there  have 
been  four  CN  employees  charged  with  this  offense, 
one  of  which  was  a  member  of  a  train  crew;  the 
others  were  engineering  or  mechanical  employees 
operating  on  or  off-treck  equipment.  CP  reported 
that  .  between  January  1998  and  February  2002,  five 
of  its  employees  were  charged  with  this  offense; 
seven  others  were  investigated  but  no  charges  ware 
filed  after  an  arrest,  or  the  individuals  were  cleared 
of  the  charge. 
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comparable  to  the  requirements  of  part 
219,  nor  adequate  to  safeguard  United 
States  railroad  operations  were 
Canadian  dispatching  of  these 
operations  to  become  widespread.  FRA 
also  notes  that  since  July  1. 1997. 
Canadian  trucking  companies  with 
drivers  assigned  to  operate  commercial 
motor  vehicles  in  the  United  States  have 
had  to  comply  with  United  States 
Department  of  Transportation 
substance-testing  requirements  similar 
to  part  219,  and  that  compliance  with 
part  219  (in  the  case  of  Canadian  train 
crews  that  operate  in  the  United  States) 
may  not  be  as  troublesome  as  CN  and 
CP  anticipate. 

Transport  Canada  has  approved 
Canadian  Rule  G.  which  was  developed 
by  the  Canadian  railroad  industry,  but 
Transport  Canada  has  not  reviewed  and 
approved  individual  railroad  plans 
implementing  Canadian  Ride  G.'^  Like 
other  aspects  of  the  Canadian  regulatory 
scheme,  Canadian  Rule  G  relies  very 
much  on  self-regulation  and 
implementation  with  broad  oversight  by 
the  Canadian  government.  Such  an 
approach  is  in  stark  contrast  to  part  219, 
which  mandates  very  specific 
requirements  that  the  testing  plans  of 
domestic  railroads  must  include. 

Canadian  Rule  G  has  several 
significant  differences  compared  to  part 
219.  First,  it  fails  to  provide  for  alcohol 
and  drug  testing  of  railroad  employees 
to  detect  and  deter  violations.  Prior 
experience  with  a  Rule  G  approach  in 
the  United  States  has  revealed  that  such 
a  rule  alone,  without  the  random  and 
other  tests  required  by  part  219,  is  not 
effective  in  detecting  and  deterring  drug 
and  alcohol  abuse  among  safety 
sensitive  railroad  employees.  Second. 
Canadian  Rule  G  does  not  directly 
prohibit  the  off-duty  use  of  drugs  and 
abuse  of  alcohol  by  dispatchers,  in 
contrast  to  FRA's  regulations,  which 
prohibit  any  off-duty  use  of  drugs,  and 
which  prohibit  use  of  alcohol  within 
four  hours  of  reporting  for  covered 
service  or  after  receiving  notice  to  report 
for  covered  service  since  such  usage 
may  ultimately  affect  an  individual's 


"  The  Canadian  Rule  G  provides  that: 

(a)  The  use  of  intoxicants  or  narcotics  by 
employees  subject  to  duty,  or  their  possession  or 
use  while  on  duty,  is  prohibited. 

(b)  The  use  of  mood  altering  agents  by  employees 
subject  to  duty,  or  their  possession  or  use  while  on 
duty,  is  prohibited  except  as  prescribed  by  a  doctor. 

(c)  The  use  of  drugs,  medication  or  mood  altering 
agents,  including  those  prescribed  by  a  doctor, 
which,  in  any  way,  will  adversely  affect  their  ability 
to  work  safely,  by  employees  subject  to  duty,  or  on 
duty  is  prohibited. 

(d)  Employees  must  know  and  understand  the 
possible  effects  of  drugs,  medication  or  mood 
altering  agents,  including  those  prescribed  by  a 
doctor,  which,  in  any  way,  will  adversely  affect 
their  ability  to  work  safety . 


performance  on  the  job.  See 
§§  219.101(a)(3)  and  219.102. 

Prior  to  the  adoption  of  part  219  in 
1985,  railroads  in  the  United  States  had 
attempted  to  deter  alcohol  and  drug  use 
by  their  employees  by  their  Rule  G, 
which  prohibited  operating  employees 
from  possessing  and  using  alcohol  and 
drugs  while  on  duty,  and  from 
consuming  alcoholic  beverages  while 
subject  to  being  called  for  duty.  The 
customary  sanction  for  violation  of  Rule 
G  was  dismissal.  Unfortunately, 
accident  reports  revealed  that  the 
United  States  railroads'  Rule  G  efforts 
were  not  effective  in  curbing  alcohol 
and  drug  abuse  by  railroad  employees. 
47  FR  30726  (1983).  Railroads  were  able 
to  detect  only  a  relatively  small  number 
of  Rule  G  violations  owing,  primarily,  to 
their  practice  of  reljdng  on  observations 
by  supervisors  and  co-workers  to 
enforce  the  rule.  FRA  found  that  there 
was  a  "conspiracy  of  silence"  among 
railroad  employees  concerning  alcohol 
and  drug  use.  49  FR  24281  (1984). 
Despite  Rule  G.  industry  participants 
confirmed  that  alcohol  and  drug  use 
occurred  on  the  United  States  railroads 
with  unacceptable  frequency.  Available 
information  from  all  sources 
"suggest[ed]  that  the  problem  includ[ed] 
'pockets'  of  drinking  and  drug  use 
involving  multiple  crew  members 
(before  and  during  work),  sporadic  cases 
of  individuals  reporting  to  work 
impaired,  and  repeated  drinking  and 
drug  use  by  individual  employees  who 
were  chemically  ot  psychologically 
dependent  on  those  substances."  Id.  at 
24253-24254.  FRA  identified  mult  pie 
accidents,  fatalities,  injuries  and 
profwrty  damage  that  resulted  from  the 
errors  of  alcohol-  and  drug-impaired 
railroad  employees.  Id.  at  24254.  Some 
of  these  accidents  involved  the  release 
of  hazardous  material  and,  in  one  case, 
the  release  required  the  evacuation  of  an 
entire  Louisiana  community.  Id.  at 
24254,  24259.  These  findings  led  FRA  to 
promulgate  the  initial  version  of  part 
219  in  1985.  The  regulations  do  not 
restrict  a  railroad's  authority  to  impose 
more  stringent  requirements.  50  FR 
31538  (1985). 

A  review  of  the  Canadian  Rule  G 
violations  reported  by  CP  indicates  that 
the  Canadian  Rule  G  has  resulted  in  the 
identification  of  an  extremely  low 
number  of  operating  crew  violators.  CP 
reported  that  in  the  period  1995-2001, 
when  there  were  between  3,900  to  4.700 
operating  crew  employees  per  year, 
there  was  a  total  of  only  26  Canadian 
Rule  G  operating  crew  violators  for  the 
period.  It  is  likely  that  the  true  level  of 
drug  and  alcohol  abuse  among  Canadian 
operating  crew  employees  was  much 
higher.  For  example,  a  1987  survey 


commissioned  by  a  Canadian  Task 
Force  on  the  Control  of  Drug  and 
Alcohol  Abuse  in  the  Railway  Industry 
revealed  that  20  percent  of  1 ,000 
randomly-selected  Canadian  railway 
workers  admitted  that  they  had  come  to 
work  feeling  the  effects  of  alcohol,  and 
2,5  percent  admitted  that  they  had  used 
illegal  drugs  during  their  shift.  In 
addition,  CN's  drug  screening  of  its 
employees  has  shown  a  significant  level 
of  drug  abuse  among  its  employees.  ^^ 
Furthermore,  alcohol  and  drug  testing  of 
safety  sensitive  railroad  employees  in 
the  United  States  found  a  significantly 
higher  level  of  substance  abuse  prior  to 
the  introduction  of  random  testing. 

FRA's  own  data,  compiled  fiom 
domestic  raifroad  reports,  shows  a 
significandy  higher  level  of  substance 
abuse  among  safety-sensitive  railroad 
employees  in  the  United  States  prior  to 
the  introduction  of  random  testing.  For 
example,  in  1988,  the  industry  positive 
rates  for  reasonable  cause  testing  were 
4.7  percent  for  drugs  and  4.5  percent  for 
alcohol.  After  the  introduction  of    ^ 
random  testing  in  1989,  these  rates 
declined  respectively  to  2.02  percent 
and  1.32  percent.  While  the  positive 
rates  for  reasonable  cause  testing  have 
continued  to  fall,  a  comparison  of  the 
data  for  post-accident  testing  reveals  an 
even  stronger  impact  on  positive  testing 
rates.  In  1988  the  positive  rate  for  drugs 
after  qualifying  accident  events  was  5.6 
percent.  After  the  commencement  of 
random  testing  in  1990,  this  rate  fell  to 
1.1  percent  positive.  There  was  a 
corresponding  reduction  in  post- 
accident  positives  from  41  in  1988  to  17 
in  1990. 

The  Canadian  Government  and  CN 
and  CP  also  rely  heavily  on  the  medical 
assessment  that  is  required  for 
dispatchers  under  the  new  Medical 
Rules  for  Safety  Critical  Employees  as 
providing  a  functional  equivalent  to 
random  testing.  Under  these  rules,  an 
assessment  must  be  performed  every 


"CN's  submission  to  a  Canadian  Standing 
Committee  on  Transportation  noted  that  CN  had 
utilized  pre-employment  drug  screening  of  job 
applicants  since  1986.  and  these  lests  yielded  a 
positive  rate  of  12  percent:  similar  testing  of  CN 
employees  transferring  to  safety-sensitive  positions 
("pre-placement  testing"),  such  as  dispatcher 
positions,  also  yielded  a  positive  rate  of  12  percent. 
In  the  Matter  of  an  Arbitration  Behi-een  Canadian 
National  Railway  Company  and  National 
Automobile,  Aerospace,  Transportation  and 
General  Workers  Union  of  Canada  (UnionI  and 
Canadian  Council  of  Railway  Operating  Unions 
(Intervener),  Re:  the  Company's  Drug  and  Alcohol 
Policy,  decision  of  Arbitrator  Michel  G.  Picher  at  56 
duly  18.  2000).  CN  drug  screening  results  from  of 
all  sources  (pre-placement.  reasonable  cause, 
medical  examinations,  promotions  and  transfer, 
reinstatement,  and  EAP  follow-ups)  in  1995. 
.  showed  a  6.4  percent  positive  test  rate  in  the 
Eastern  Canada,  and  a  10  percent  positive  rate  in 
Western  Canada.  Id,  At  59-60. 
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three  to  five  years,  depending  on  the  age 
of  the  employee,  and  include  a  medical 
examination.  CP  notes  that  the  required 
intervals  between  assessments  result  in 
approximately  25  percent  of  Canadian 
employees  being  examined  annually, 
and  it  argues  that  this  is  approximately 
the  same  number  of  United  States  rail 
employees  that  receive  random  drug 
testing  per  year  under  part  219.^'* 

Throughout  the  preamble  to  the  IFR, 
FRA  emphasized  the  importance  of 
random  drug  and  alcohol  testing  in 
detecting  and  deterring  substance  abuse 
by  railroad  employees.  The  deterrent 
effect  of  random  testing,  which  was 
implemented  by  FRA  in  1988-1989. 
most  certainly  influenced  the  dramatic 
reduction  in  post-accident  positives 
between  the  41  that  were  recorded  in 
1988  to  the  17  that  were  recorded  in 
1990.  FRA  does  not  believe  that  the 
periodic  medical  assessments  Canadian 
railroad  employees  must  undergo  are 
the  functional  equivalent  of  random 
testing.  The  medical  model  relies 
primarily  on  medical  examinations  that 
are  scheduled  in  advance.  The 
employees  know  well  beforehand  that 
they  will  be  undergoing  an  exam,  giving 
them  the  opportimity  to  refrain  from 
any  activity  that  may  reveal  a  substance 
abuse  problem.  Experience  in  similar 
programs  in  the  United  States  (e.g.,  in 
the  aviation  and  motor  carrier 
industries)  indicates  that  routine 
medical  examinations  will  seldom  be 
successful  in  identifying  alcohol  or  drug 
use  problems  except  perhaps  in  the 
most  advanced  stages  of  chemical 
dependancy  when  an  employee's 
remaining  work  life  is  often  limited  and 
major  damage  has  been  done  to  vital 
organs.  Even  if  an  employee  is 
forthcoming  in  offering  that  he  or  she  is 
misusing  drugs  in  his  or  her  personal 
life,  this  would  apparently  not  be  a 
disqualifying  condition  absent  medical 
diagnosis  of  a  specific  substance  abuse 
disorder;  huwever.  one  does  not  have  to 
be  chemically  dependant  to  constitute  a 
threat  to  public  safety.  Much  of  the 
alcohol  and  drug  use  that  threatens 
transportation  safety  has  a  voluntaristic 


■<CP  is  not  entirely  correct  in  making  this 
assertion.  Section  219.602  currently  sets  a 
minimum  random  dru|t  testing  rate  of  25  percent, 
but  this  does  not  mean  that  25  percent  of  covered 
employees  muat  b*  Iwlad  each  year.  The 
requirement  is  for  each  MiLroad  to  conduct  a 
sufficient  number  of  random  drug  tests  (o  equal  at 
least  25  percent  of  it  is  covered  employees.  For 
example,  a  railroad  with  1 ,000  covered  employees 
must  conduct  at  least  250  random  drug  tests  during 
the  year,  but  this  should  not  result  in  250 
employees  being  tested,  since  in  a  truly  random 
program,  some  employees  will  be  tested  more  than 
once  while  others  will  not  tested  at  all.  In  addition. 
25  percent  is  the  minimum  random  drug  testing  rate 
required:  railroads  remain  free  to  conduct  random 
testing  at  a  higher  annual  rate. 


component,  and  random  testing  is 
appropriate  as  a  deterrent.  Further, 
Transport  Canada  is  in  the  early  stages 
of  implementing  this  program  and  has 
not  yet  had  the  opportunity  to 
determine  program  outcomes.  For  these 
reasons,  it  would  not  be  appropriate  for 
FRA  to  rely  upon  this  program  as  a  full 
substitute  for  key  DOT  program 
elements,  including  a  prohibition  on 
non-medical  use  of  controlled  substance 
and  random  testing. 

In  CP's  written  comments,  it  argued 
that  the  lack  of  random  testing  is  the 
only  component  of  a  testing  program 
that  would  create  part  241  compliance 
problems  for  the  Canadian  railroads. 
These  comments  were  filed  before  the 
issuance  of  the  Canadian  Human  Rights 
Commission  Policy  on  Alcohol  and 
Drug  Testing  (CHR  Policy)  in  June  of 
this  year.  The  CHR  Policy  indicates  that 
pre-employment  drug  testing  is  not 
acceptable,  throwing  into  doubt  CN  and 
CP's  voluntary  pre-employment  drug 
testing  programs;  pre-employment  drug 
testing  for  safety-sensitive  positions 
(such  as  dispatchers)  is  required  by  part 
219.  See  §  219.501.  The  CHR  Policy 
does  note  that  Canadian  trucking  and 
bus  companies  wishing  to  do  business 
in  the  United  States  are  required  to 
develop  drug  and  alcohol  testing 
programs  that  comply  with  U.S. 
regulations  (which  include  pre- 
employment  drug  testing),  and  that  not 
being  banned  from  driving  in  the  United 
States  may  be  bona  fide  occupational 
requirement. 

Aside  from  the  fact  that  FRA  believes 
that  random  testing  is  the  most 
important  aspect  of  any  testing  program 
and  that  pre-employment  testing  is 
important,  FRA  is  also  concerned  about 
two  other  significant  differences 
between  part  219  and  the  Canadian 
railroads'  testing  programs. 

First,  the  criteria  for  post-accident 
testing  are  much  more  subjective  under 
the  Canadian  programs  than  under  part 
219.  In  the  United  States,  post-accident 
testing  is  required  for  a  dispatcher  who 
is  directly  and  contemporaneously 
involved  in  the  circumstances  of  any 
qualifying  train  accident.  See  §219.203. 
Under  the  Canadian  programs,  however, 
a  dispatcher  is  not  automatically  tested 
when  he  or  she  is  involved  in  an 
accident.  Instead,  the  railroad  must  have 
independent  evidence  of  impairment 
before  a  dispatcher  involved  in  an 
accident  may  be  tested.  Thus,  a 
dispatcher  under  the  influence  of  drugs 
or  alcohol  may  contribute  to  an  accident 
and  yet  must  not  be  tested  if  he  or  she 
does  not  exhibit  some  physical 
manifestation  of  impairment.  That 
dispatcher  may  continue  to  work 
without  undergoing  additional  scrutiny 


that  may  reveal  a  dependency  problem 
that  coiild  continue  to  negatively  impact 
his  or  her  job  performance.  CN  did 
indicate  in  its  written  comments  that  it 
plans  to  revise  its  policy  this  year  to  add 
mandatory  post-accident  testing  using 
criteria  identical  to  that  in  part  219.  Tb.e 
CHR  Commission  Policy  Statement 
endorses  the  right  of  Canadian 
companies  to  impose  such  testing  for 
safety-sensitive  employees. 

Second,  a  Canadian  rail  employee 
may  ciuxently  decline  to  be  tested  and 
not  suffer  adverse  consequences  unless 
the  employer  has  an  independent  basis 
for  concluding  that  the  employee  is 
impaired  by  (frugs  or  alcohol.  Under 
part  219.  however,  a  dispatcher  in  the 
United  States  who  refuses  a  test  is 
immediately  suspended  for  a  period  of 
nine  months  and  must  follow  specified 
procedures,  including  return- to-duty 
and  follow-up  testing,  before  being 
allowed  to  retiun  to  dispatching  service. 
Obviously,  the  effectiveness  of  a  testing 
program  is  severely  compromised  if  an 
employee  is  permitted  to  sin^ply  decline 
to  be  tested. 

E.  Hours  of  Service 

Like  alcohol  or  drug  impairment, 
fatigue  can  cause  dispatchers  to  make 
mistakes  that  lead  to  catastrophic 
railroad  accidents.  Both  Canadian 
railroads  acknowledged  that  Transport     ■ 
Canada  does  not  regulate  the  total  hours 
that  dispatchers  are  allowed  to  work, 
but  they  pointed  out  that  hours  of 
service  are  covered  generally  by  the 
Canada  Labour  Code,  and  more 
specifically  by  collective  bargaining 
agreements  between  the  railroads  and 
their  employees.  The  Labour  Code 
mandates  either  a  48-hour  weekly  limit 
or  an  80-hour  biweekly  limit,  although 
the  Code  does  not  mandate  a  maximum 
daily  limit.  With  the  Code  as  guidance, 
both  railroads  have  negotiated  similar 
agreements  with  their  respective  labor 
organizations  that  limit  the  number  of 
hours  a  dispatcher  may  work  per  day  to 
12.  Through  collective  bargaining 
agreements,  dispatchers  on  both  CN  and 
CP  may  work  no  more  than  48  hours  in 
one  week.  In  addition,  on  CP,  any  time 
worked  in  excess  of  40  hours  in  one 
week  must  be  o^et  by  reducing  the 
total  hours  worked  in  the  next  week. 
Finally,  although  not  included  in  the 
comments  frt>m  either  railroad,  FRA  has 
learned  that  Transport  Canada  is 
reexamining  Canada's  hours  of  service 
regulations  and  may  introduce 
comprehensive  revisions  sometime  in 
the  next  year. 

Despite  the  apparent  flexibility  of  the 
hours  of  service  arrangements  for 
Canadian  dispatchers,  FRA  is  concerned 
by  the  lack  of  a  daily  limit  for 
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dispatcher's  working  hours.  In  contrast, 
49  U.S.C.  21105  mandates  strict  daily 
limits  on  the  hours  that  a  dispatcher 
may  work  in  the  United  States. 
Dispatchers  in  the  United  States  may 
not  work  more  than  nine  hours  during 
a  24-hour  period  in  a  location  where 
two  or  more  shifts  are  employed,  or  12 
hours  during  a  24-hour  period  where 
only  one  shift  is  employed.  As  a 
practical  matter,  most  domestic 
railroads,  including  the  Class  I  and 
commuter  railroads,  operate  24-hour 
dispatching  fecilities  where  at  least  two 
shifts  are  employed.  The  only  railroads 
that  might  employ  a  one-shift 
dispatcmng  operation  would  be  very 
small  short  line  railroads,  although  most 
of  those  railroads  use  two  shifts,  as  well. 
In  addition,  the  fact  that  many  of  the 
limits  on  hours  of  service  for  Canadian 
dispatchers  are  dictated  by  collective 
bargaining  agreements  is  troublesome  to 
FRA  as  these  agreements  are  fluid  and 
may  change.  Although  FRA  is  aware 
that  the  duration  of  daily  assignments 
may  be  less  significant  inthe  onset  of 
fatigue  than  cimiulative  effects  and 
biological  rhythms,  this  material 
difference  between  U.S.  and  Canadian 
practice  warrants  further  review  before 
consideration  of  expanded  cross-border 
dispatching. 

F.  Operational  Testing 

Human  performance  is  critically 
important  to  railroad  safety.  Every  year, 
human  factors  cause  about  a  third  of  all 
train  accidents  and  a  large  portion  of 
railroad  employee  injuries  in  the  United 
States.  Under  part  217,  FRA  requires 
railroads  operating  in  the  United  States 
to  have  operating  rules,  to  periodically 
instruct  dispatchers  on  those  rules,  to 
periodically  conduct  operational  tests 
(or  "efficiency  tests,"  as  they  are  widely 
known),  and  inspections  on  dispatchers 
to  determine  the  extent  of  their 
compliance  with  the  rules,  and  to  keep 
records  of  the  individual  tests  and 
inspections  for  review  by  FRA.  As  with 
most  other  regulations,  FRA  may  fine 
railroads  for  failure  to  comply  with  part 
217. 

Similar  to  Transport  Canada's 
regulatory  approach  to  hours  of  service, 
Transport  Canada  does  not  regulate 
efficiency  testing  for  dispatchers  and,  in 
their  conunents,  the  Canadian  railroads 
acknowledged  as  much.  Both  railroads, 
however,  use  extensive  voluntary 
testing  programs  and  then  report  the 
results  of  the  testing  to  Transport 
Canada.  According  to  CP's  comments, 
its  progrun  provides  for  the  testing  of 
more  of  the  Canadian  Rail  Operating 
Rules  than  is  common  in  the  United 
States.  For  Canadian-based  employees, 
including  dispatchers,  CN  uses  an 


extensivp  efficiency  testing  program 
called  Performance  Monitoring  and  Rule 
Compliance,  which  is  virtually  identical 
to  the  United  States  testing 
requirements  that  CN  uses  for  United 
States-based  dispatching  offices.  Once 
the  Canadian  railroads  have  reported 
test  results  to  Transport  Canada, 
Transport  Canada  then  has  the  authority 
to  audit  all  railroad  activities  and, 
according  to  CP,  has  conducted  several 
in-depth  audits  of  CP,  the  most  recent 
of  which  occurred  in  December  2001. 
CP's  comments  also  noted  that  the 
number  of  accident  precursors,  or  "near 
misses,"  on  CP  attributable  to  CP 
dispatchers  is  very  small  and  has  been 
declining. 

Obviously,  FRA's  proactive  approach 
to  ensuring  rail  safety  is  very  di^rent 
from  Transport  Canada's  method  of 
encouraging  voluntary  self-evaluation 
by  the  Canadian  railroads.  Based  on 
FRA's  review  of  the  comments,  the 
Canadian  railroads'  testing  program  may 
very  well  be  adequate  if  continually  and 
evenly  applied,  but,  unlike  in  the 
United  States,  there  are  no  assurances 
that  Transport  Canada  will  provide  the 
regulatory  oversight  to  ensure  continued 
compliance.  FRA  does  not  believe  it  is 
prudent  to  rely  upon  the  voluntary 
efforts  of  foreign  railroads  to  protect 
domestic  rail  safety.  As  previously 
noted,  FRA  will  continue  to  discuss  its 
safety  concerns  with  Transport  Canada 
in  an  attempt  to  reach  an  arrangement 
that  is  satisfactory  to  both  countries. 

G.  Service  Disruptions 

As  FRA  noted  above,  domestic 
dispatchers  are  usually  unionized 
employees  subject  to  the  provisions  of 
the  Railway  Labor  Act,  which  prohibits 
strikes  over  contract  interpretations. 
Congress  has  the  power  to  legislate  an 
end  to  a  strike  by  United  States  railroad 
employees,  but  not  to  strikes  by  foreign- 
based  railroad  employees  who  do  not 
enter  the  United  States,  Both  Canadian 
railroads  felt  that  the  Canada  Labour 
Code  will  protect  against  service 
disruptions  arising  frtim  labor  disputes 
in  Canada. 

Canadian  dispatchers  are  subject  to 
the  provisions  of  the  Canada  Labour 
Code.  In  the  event  of  a  strike,  if  the 
Canadian  Industrial  Relations  Board 
determines  that  a  strike  or  lockout  could 
pose  an  immediate  and  serious  threat  to 
the  safety  or  health  of  the  public,  it  may 
order  the  continuation  of  services  to 
prevent  the  danger.  Furthermore,  if  a 
strike  or  lockout  occurs  while 
Parliament  is  not  in  session,  and  the 
Governor  in  Coimcil  determines  the 
strike  or  lockout  would  adversely  affect 
national  interests,  the  Council  may  issue 
an  order  deferring  the  strike  or  lodcout 


diuing  the  period  between  Parliaments. 
In  addition,  CN's  comments  noted  that 
CN  has  contingency  plans  for  any  labor 
disruption,  including  those  involving 
dispatchers.  In  the  event  of  a  disruption, 
CN  is  prepared  to  use  supervisory 
personnel  as  dispatchers  or,  in  the  event 
of  another  type  of  disruption,  to  move 
dispatching  operations  to  an  alternate 
location. 

While  FRA  acknowledges  that  the 
Canadian  Labour  Code  grants  sufficient 
power  to  the  Canadian  government  to 
end  labor  disruptions  in  Canada,  there 
is  no  guarantee  that  the  Code  would 
cover  dispatchers  controlling  track  in 
the  United  States,  even  if  they  were 
dispatching  for  a  Canadian  railroad,  llie 
Code  clearly  gives  governing  bodies  in 
Canada  the  authority  to  take  action  to 
protect  safety  in  Canada,  but  it  is  not 
clear  that  the  law  covers  the  safety  of 
United  States  rail  operations  or  that  the 
Canadian  government  would  take  steps  . 
to  stop  lalx>r  disputes  that  disrupt  only 
United  States  operations.  Even  if 
Canadian  law  authorized  the  Canadian 
government  to  stop  labor  disputes  that 
disrupt  only  United  States  operations, 
the  Canadian  government  would  only 
exercise  that  authority  as  a  volunteer, 
not  as  a  body  charged  with  serving  the 
people  of  the  United  States.  Neither  of 
the  Canadian  railroads  addressed  this 
critical  issue  in  their  comments.  As  a 
result,  FRA  remains  concerned  that  a 
labor  disruption  involving 
extraterritorial  dispatchers  who  control 
United  States  territory  could  cause 
severe  domestic  service  problems  and, 
as  previously  disciissed,  possibly 
jeopardize  transportation  safety. 

H.  Security  Concerns 

The  security  of  transportation 
infrastructiire  has  taken  on  greater 
significance  in  the  wake  of  the  terrorist 
attacks  of  September  11,  2001.  As  FRA 
noted  in  the  preamble  to  the  IFR  and 
again  in  the  above  discussion,  the 
security  of  domestic  rail  operations 
involves  the  following  two  aspects:  (1) 
The  security  of,  and  access  to,  the  actual 
dispatching  facilities;  and  (2)  the  safety 
and  national  security  implications 
involved  with  allowing  foreign  dispatch 
centers  to  have  access  to  information  on 
movements  of  military  goods  and 
extremely  hazardous  materials  and 
control  over  the  movement  of  these 
items,  particularly  on  the  STRACNET. 

Both  Canadian  railroads  indicate  that 
they  employ  security  measures  that  are 
similar  to  those  employed  by  domestic 
railroads.  For  example,  access  to 
dispatching  facilities  is  controlled  by 
multiple  levels  of  seciu'ity,  including 
card  readers  and  monitored  security 
cameras.  Both  Canadian  railroads  are 
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members  of  the  North  American 
Association  of  Railroad  Chiefs  of  Police, 
and  both  work  closely  with  the  Royal 
Canadian  Mounted  Police  and  other 
North  American  law  enforcement 
organizations  to  ensure  an  effective 
exchange  of  information  related  to 
secxirity  issues.  In  addition,  following 
the  attacks  of  September  11,  both 
Canadian  railroads,  along  with  the 
domestic  railroads,  have  participated  in 
AAR  security  working  groups  and  have 
begun  implementing  the 
recommendations  made  by  those 
groups.  CP  also  noted  that  they  have  a 
fully  equipped  back-up  dispatching 
facility  that  can  be  utilized  in  the  event 
of  an  emergency.  Neither  CN  nor  CP 
directly  addressed  the  security  issues 
surrounding  the  foreign  dispatch  centers 
having  access  to  information  regarding 
the  shipment  of  military  goods  and 
hazardous  materials,  including 
radioactive  substances,  in  the  United 
States  and  having  the  ability  to  control 
the  movement  of  these  items. 

FRA  recognizes  the  efforts  undertaken 
by  the  Canadian  railroads  to  secure  their 
dispatch  centers.  However,  in  light  of 
the  increased  awareness  of  the  need  for 
heightened  transportation  security 
following  the  attacks  of  September  11, 
FRA  is  concerned  about  allowing 
foreign  dispatch  centers  to  have  access 
to  information  on  movements  of 
military  goods  and  hazardous  materials, 
and  to  have  control  over  the  movements 
of  these  items,  particularly  on  the 
STRACNET. 

Furthermore,  many  of  the 
commodities  that  railroads  transport  in 
large  quantities  across  the  United  States 
are  extremely  dangerous  and,  if 
accidentally  or  intentionally  released  in 
urban  or  environmentally  sensitive 
areas,  could  cause  catastrophic  damage. 
FRA  is  particularly  concerned  that  these 
commodities  could  prove  to  be  tempting 
targets  for  terrorist  attacks.  Moreover, 
the  projected  large  rail  movements  of 
spent  nuclear  waste  will  provide  even 
more  dangerous  targets  for  terrorists. 
Finally,  given  the  rapidly  changing 
world-wide  terrorism  problem 
confronting  the  United  States,  it  is  of  the 
utmost  importance  that  the  domestic 
railroad  network  be  fully  responsive  to 
national  defense  needs  and  priorities, 
including  the  need  to  quickly  and 
secretly  move  military  items. 

/.  International  Trade  Implications 

CP  was  the  only  commenter  that 
raised  free  trade  as  an  issue.  CP 
indicated  that  part  241  might  violate 
Articles  906  to  911  of  Part  3  of  NAFTA. 
These  provisions  concern  Technical 
Barriers  to  Trade,  and  while  CP  did  not 
make  any  express  statements  to  that 


effect,  the  comments  seemed  to  imply 
that  part  241  could  potentially  rim  afoul 
of  NAFTA,  hi  addition,  CP  noted  that, 
under  the  NAFTA,  the  Land 
Transportation  Standards  Subcommittee 
(LTSS)  has  authority  to  address 
regulatory  issues  related  to  cross-border 
rail  operations.  CP  directed  FRA's 
attention  to  the  latest  report  frt>m  the 
LTSS,  which  noted  current 
arrangements  do  not  impede  the  flow  of 
passenger  or  freight  traffic  in  North 
America.  CP  argued  that  if  FRA  believes 
extraterritorial  dispatching  to  be  a 
legitimate  safety  threat,  the  LTSS  should 
first  examine  the  issue  before  FRA  takes 
any  other  action.  CP  also  proposed  as  an 
alternative  to  part  241  the  formal 
adoption  of  a  "border  zone"  that  would 
provide  a  limited  distance  on  both  sides 
of  the  Canada-United  States  border 
where  all  railway  safety  regulations  of 
the  other  country  would  be  recognized 
as  equivalent. 

FRA  does  not  believe  that  part  241  is 
contrary  to  NAFTA,  which  prohibits 
Parties  to  NAFTA  from  creating 
ujinecessary  obstacles  to  trade  between 
each  other.  NAFTA  requires  the  Parties 
to  strive  to  establish  compatible 
standards-related  measures  so  as  to 
facilitate  trade  in  a  good  or  service,  and 
to  treat  technical  standards  adopted  by 
the  other  Parties  as  equivalent  to  its  own 
where  these  standards  adequately  fulfill 
the  importing  Party's  legitimate 
objectives.  Under  Article  904  of 
NAFTA,  however,  each  Party  retains  the 
right  to  adopt  and  enforce  any  safety 
measiire  it  considers  appropriate  to 
address  legitimate  safety  objectives, 
including  prohibiting  the  provision  of 
service  by  a  service  provider  of  another 
Party  that  fails  to  comply  with  the  safety 
measure.  Fiuthermore,  under  Article 
2102.  each  Party  has  the  right  to  take 
any  actions  that  it  considers  necessary 
for  the  protection  of  its  essential 
security  interests. 

Under  Article  2101,  a  NAFTA  Party 
has  the  right  to  bar  access  to  information 
which  it  determines  to  be  contrary  to  its 
security.  A  NAFTA  Party  also  has  the 
right  to  take  other  actions  it  considers 
necessary  for  the  protection  of  its 
essential  security  interests  relating  to 
the  traffic  in  arms,  anununition,  and 
implements  of  war  and  to  such  traffic 
and  transactions  in  other  goods, 
materials,  services,  and  technology 
undertaken  directly  or  indirectly  for  the 
purpose  of  supplying  a  military  or  other 
security  establishment.  As  such,  part 
241  serves  to  control  access  to 
information  the  disclosure  of  which 
would  be  contrary  to  national  security. 
Allowing  extraterritorial  dispatching 
would  also  increase  the  possibility  that 
train  movement  of  spent  nuclear  waste 


and  portions  of  the  STRACNET  would 
be  controlled  by  foreign-based 
dispatchers.  Some  of  the  rail  lines  that 
make  up  the  STRACNET  include  lines 
that  aid  in  routing  shipments  to  and 
from  military  bases.  Part  241  is  clearly 
permissible  under  NAFTA. 

Finally.  FRA  notes  that  Mexico  has 
indicated  that  extraterritorial 
dispatching  of  rail  operations  in  the 
United  States  poses  a  safety  risk  that 
justifies  the  promulgation  of  a  bar  to 
such  dispatching.  Mexico  itself  has  in 
place  a  law  reqiiiring  that  all 
dispatching  of  Mexican  rail  operations 
occur  in  Mexico. 

hi  this  rulemaking  document.  FRA 
has  articulated  legitimate  safety 
concerns,  including  security  concerns, 
that  would  result  from  extraterritorial 
dispatching,  and  that  support  the 
issuance  of  the  Final  Rule.  FRA 
disagrees  with  the  suggestion  that  it 
should  have  submitted  its  safety 
concerns  to  the  LTSS  rather  than 
proceeding  to  resolve  these  concerns  in 
the  maimer  that  it  has.  The  rail  working 
group  of  the  LTSS  was  set  up  imder 
NAFTA  to  evaluate  the  then  existing 
safety  regulations  of  the  three  countries 
to  determine  if  they  represented 
impediments  to  cross-border  rail 
operations.  After  a  thorough  review,  the 
group  determined  that  there  were  no 
significant  impediments.  Once  that 
objective  had  been  met,  the  group  was 
re-formed  as  the  Rail  Safety  and 
Economics  group  of  the  Transportation 
Consultative  Group  (TCG).  a  sister  group 
of  the  LTSS  that  continues  to  meet  to 
discuss  issues  of  mutual  interest.  The 
TCG,  like  the  LTSS,  has  no  power  to 
mandate  any  changes  to  a  country's 
regidations — it  is  an  advisory  body  only. 

NAFTA  recognized  that  the 
signatories  might  decide,  in  the  future, 
to  institute  changes  to  their  respective 
regulatory  regimes;  therefore,  the  treaty 
mandates  that  a  country  wishing  to 
impose  or  remove  a  regulation  consult 
with  its  partners  and  offer  an 
opportunity  for  comment.  The  United 
States  has  met  its  burden  in  that  regard, 
through  discussions  with  its  NAFTA 
parsers  during  TCG  meetings  and  other 
bi-lateral  meetkigs  with  Transport 
Canada  and  Mexican  officials,  and 
through  the  formal  notice  and  comment 
process  followed  in  the  issuance  of  this 
Final  Rule,  where  both  Mexico  and 
Canada,  as  well  as  all  other  interested 
parties  were  specifically  given  the 
opportunity  to  comment  on  the  issue  of 
whether  FRA  should  limit 
extraterritorial  dispatching. 

The  Final  Rule  mat  is  being  adopted 
attempts  to  balance  United  States'  safety 
standards  with  the  safety  standards  of 
its  NAFTA  parmers  and  their  railroads 
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in  order  to  facilitate  cross-border 
raifroad  operations.  FRA  has  approved  a 
fringe  border  waiver  process  that  would 
permit  existing  extraterritorial 
dispatching  to  continue  and  that  would 
permit  new  extraterritorial  dispatching 
itom.  Canada  and  Mexico  in  the  areas  in 
the  United  States  immediately 
surrounding  the  Canadian  and  Mexican 
borders,  without  these  dispatchers 
having  to  fully  comply  with  all  of  FRA's 
.  safety  standards  for  domestic 
dispatchers.  FRA  has  also  provided  for 
a  transitional  period  for  existing 
extraterritorial  dispatching  to  continue 
while  the  railroads  qualify  the 
operations  under  the  fringe  border 
waiver  provision.  FRA  does  not  believe 
that  the  Canadian  commenters  have 
sufficiently  made  the  case  that  any 
broader  relief  is  appropriate,  or  that 
FRA  needed  to  take  any  additional  steps 
in  promulgating  this  Final  Rule.  FRA 
has  pledged  its  willingness  to  continue 
discussing  extraterritorial  dispatching 
with  its  NAFTA  partaers  and  their 
railroads,  as  well  as  all  other  cross- 
border  safety  issues;  these  discussions, 
together  wiUi  the  safety  experience 
gained  under  the  rule  with  respect  to 
extraterritorial  dispatching,  well  may 
lead  to  future  changes  to  the  Final  Rule. 

/.  Economic  Impact 

CN  was  the  only  commenter  that 
questioned  the  economic  analysis  and 
disagreed  that  the  railroads  will 
experience  a  savings  over  the  next  20 
years  as  a  result  of  part  241  because  of 
the  number  of  unknown  factors 
associated  with  the  ultimate  Final  Rule. 
CN  argues  that  until  the  rule  becomes 
final,  costs  associated  with  eliminating 
the  grandfathering  and  fringe  border 
operations  caimot  be  measured.  Even  if 
these  provisions  are  maintained,  CN 
suggests  that  the  costs  do  not  accurately 
portray  the  costs  of  adding  FRA 
programs  or  of  losing  flexibility  that 
would  follow  from  the  rule.  CN  also 
disagrees  that  the  rule  will  prevent 
injuries  or  fetalities  and  challenges  FRA 
to  support  that  assertion. 

FRA  has  examined  the  economic 
impact  of  the  Final  Rule  and  the  results 
of  this  analysis  are  set  forth  in  section 
VI  (Regulatory  Impact)  of  the 
supplementary  information  below. 

K.  Language  Differences  and  Units  of 
Measure 

Based  on  the  comments  submitted  by 
CN  and  CP.  FRA  is  satisfied  that  these 
two  railroads  have  taken  steps  that 
address  FRA's  concerns  regarding 
language  differences  and  designation  of 
units  of  measurement  with  respect  to 
dispatching  of  United  States  railroad 
operations  from  Canada.  Eastern  Maine 


Railway  Company  did  not  file 
comments,  and  FRA  is  not  aware  of  how 
it  is  handling  language  and  imit  of 
measurement  issues. 

Both  CN  and  CP  use  English  units  and 
not  metric  luiits  for  all  units  of 
measurement,  including  distance, 
speed,  and  locations.  In  addition,  both 
railroads  assured  FRA  that  any 
dispatching  of  United  States  track  from 
Canada  would  be  conducted  in  the 
English  language.  According  to  CN  and 
CP,  the  only  territory  where  dispatching 
is  conducted  in  French  is  in  the  Quebec 
province,  and  both  CN  and  CP  use  only 
bilingual  dispatchers  and  train  crews  in 
Quebec.  Finally,  with  only  a  few  minor 
differences,  both  Canadian  railroads  use 
the  same  terminology  as  that  used  by 
domestic  raifroads.  FRA  notes,  however, 
that  while  the  comments  from  CN  and 
CP  may  alleviate  FRA's  concerns  with 
regard  to  these  railroads,  they  do  not 
address  the  potential  implications  of 
other  railroads  dispatching  from  Canada 
or  of  railroad  dispatching  operations  in 
a  country  otht;r  than  Canada. 

L.  Definitions  of  "Dispatch"  and 
"Dispatcher,"  and  Special  Relief  for 
Fringe  Border  Operations 

Both  Canadian  railroads  as  well  as  the 
AAR  raised  concerns  over  the  possible 
interpretation  of  the  definitions  of 
"dispatch"  and  "dispatcher"  in  §  241.5. 
In  addition.  CN  and  CP  also  argued  that 
the  "fringe  border  operations"  exception 
in  §§  241.9.  241.11.  and  241.13,  while 
intended  by  FRA  to  promote  flexibility 
in  allowing  minor  cross-border 
operations  in  the  futiue,  actually  had 
just  the  opposite  effect  as  the  language 
was  too  narrow  to  permit  many 
operations  that  might  fall  under  the 
exception." 

After  reviewing  the  comments,  FRA 
agrees  that  some  of  the  changes  to  the 
definitions  of  "dispatch"  and 


>s  In  the  IFR,  FRA  had  suggested  possible 
parameters  for  a  fringe  border  exception.  In  their 
comments,  both  CN  and  CP  suggested  modifications 
that  would  have  expanded  the  scope  of  the 
exception.  Both  railroads  recognized  that  FRA  was 
trying  to  promote  flexibility  but  argued  that  the 
exactness  of  the  language  in  the  rule  had  just  the 
opposite  effect.  CP  pointed  out  that,  many  times, 
the  only  purpose  of  a  cross-border  operation  is  to 
set  off.  pick  up,  or  interchange  cars,  but  the 
language  of  the  rule  could  be  read  narrowly  in  order 
to  prohibit  that.  CN  questioned  both  the  "bridge 
traffic"  and  "hand-ofT'  operations  and  offered 
suggestions  to  change  those  operational  parameters 
to  make  them  more  practicable.  Specifically,  CN 
noted  that  existing  Canadian-based  dispatching 
operations  have  not  presented  problems  in  the  past 
and  are  of  minimal  risk,  but  under  the  exception 
as  written,  very  few  additional  operations  would  be 
permissible  and  suggested  that  a  more  reasonable 
approach  would  be  to  allow  hand-offs  to  proceed 
to  a  crew  change  point  or  a  change  in  traffic  control 
method  (not  including  yard  limits)  with  an  overall 
limit  of  15  miles. 


"dispatcher"  suggested  by  the 
commenters  would  improve  the  rule.  As 
the  comments  concern  specific  language 
in  the  rule,  FRA  will  fully  address  them 
and  explain  the  rationale  for  the 
changes  in  the  section-by-section 
analysis  to  follow. 

CN  and  CP  supported  the  concept  of 
a  fringe  border  exception  but  have  asked 
for  greater  relief  than  FRA  has 
determined  is  appropriate  to  adequately 
protect  railroad  safety.  As  noted  above, 
the  Final  Rule  does  not  contain  a  fringe 
border  operations  exception  per  se,  but 
rather  contains  a  special  fringe  border 
waiver  process  that  will  permit  railroads 
flexibility  in  dispatching  cross-border 
operations  from  Canada  or  Mexico.  See 
the  discussion  of  the  fringe  border 
waiver  process  in  the  section-by-section 
analysis  to  follow. 

M.  Comments  From  Labor  Organizations 

As  noted  above,  three  labor 
organizations — the  BLE,  BMWE  and 
AiTDD — submitted  comments  on  part 
241.  The  comments  from  the  BLE  and 
the  BMWE  were  general  in  nature  and 
supported  the  position  taken  by  FRA  in 
proposing  to  bar  any  additional 
extraterritorial  dispatching,  although  the 
BMWE  did  offer  one  specific  comment 
with  regard  to  the  grandfathered 
operations.  Both  the  BLE  and  BMWE 
also  supported  the  comments  from  the 
ATDD,  which  also  supported  FRA's 
position  but  included  suggestions  to 
change  specific  provisions  in  the  rule. 
After  reviewing  the  ATDD's  comments, 
FRA  has  decided  not  to  make  any  of  the 
changes  suggested  by  the  ATDD. 

The  ATDU  suggested  four  changes  to 
the  IFR.  First,  with  regard  to  the 
operations  that  are  grandfathered,  the 
ATDD  wanted  FRA  to  require 
extraterritorial  dispatchers  controlling 
those  operations  to  demonstrate,  at  least 
semi-annually,  familiarity  with  the 
operations  they  are  dispatching.  Second, 
the  ATDD  suggested  that  the 
grandfathering  exception  apply  only  to 
current  operations  and  should  terminate 
when  ownership  of  the  United  States 
track  changes  or  when  operations  over 
that  track  change.  Similarly,  the  BMWE 
suggested  that  any  grandfathered  track 
segment  that  is  abandoned  and  then 
restarted  should  lose  the  exception. 
Third,  the  ATDD  wanted  to  eliminate 
waivers  for  part  241.  Finally,  the  ATDD 
argued  that  a  railroad's  ability  to  move 
dispatching  ofwrations  to  another 
country  should  be  limited  to  situations 
where  the  railroad  can  prove  that  such 
operations  could  not  be  transferred  to 
another  location  in  the  United  States.  In 
addition,  railroads  should  have  plans  in 
place  to  provide  a  domestic  alternative 
to  a  foreign  location. 


75952         Federal  Register / Vol.  67.  No.  237 /Tuesday,  December  10.  2002 /Rules  and  RegulaUons 


As  noted  above,  FRA  is  not  including 
the  grandfathering  exception  in  the 
Final  Rule.  Therefore,  the  ATDDs 
comments  on  the  grandfathered 
operations  are  no  longer  relevant.  With 
regard  to  waivers,  FRA  believes  that 
waivers  are  necessary  in  order  to 
maintain  flexibility.  If  a  railroad  can 
address  all  of  the  concerns  that  militate 
in  favor  of  part  241,  FRA  will  definitely 
consider  a  waiver.  Likewise,  in  an 
emergency  situation,  railroads  should  be 
allowed  a  maximum  amount  of 
flexibility  in  order  to  safely  conduct 
their  operations.  By  limiting  the 
duration  of  the  permissible 
extraterritorial  dispatching  to  the 
duration  of  the  emergency,  FRA  is 
effectively  balancing  the  railroads'  need 
for  flexibility  with  the  need  to  maintain 
domestic  rail  safety. 

V.Section-by-Section  Analysis 

This  section-by-section  analysis  will 
explain  the  provisions  of  the  Final  Rule 
and  the  changes  made  from  the  IFR.  Of 
course,  a  number  of  the  issues  and 
provisions  involving  this  rule  have  been 
discussed  and  addr^sed  in  detail  in  the 
preceding  discussions.  Accordingly,  the 
preceding  discussions  should  be 
considered  in  conjunction  with  those 
below  and  will  be  referred  to  as 
appropriate.  Also,  as  the  majority  of  the 
rule  text  introduced  in  the  IFR  remains 
unchanged  in  this  Final  Rule  and  there 
were  no  comments  on  the  other  portions 
of  the  section-by-section  analysis,  much 
of  the  section-by-section  analysis 
included  in  the  IFR  is  repeated  here. 

Section  241.1     Purpose  and  Scope 

Paragraph  (a)  states  that  the  purpose 
of  the  rule  is  to  prevent  railroad 
accidents  and  incidents,  and  consequent 
injuries,  deaths,  and  property  damage, 
that  would  result  from  improper 
dispatching  of  railroad  operations  in  the 
United  States  by  persons  located  outside 
of  the  United  States.  As  noted  earlier  in 
the  preamble,  dispatchers  are 
responsible  for  establishing  a  train's 
route  and  ensuring  that  the  train  has  a 
clear  track  in  front  of  it.  As  such,  it  is 
essential  that  dispatching  be  conducted 
as  safely  as  possible  in  order  to  avoid 
incidents  such  as  collisions  and 
derailments  that  endanger  train  crews, 
other  railroad  employees,  and  the 
general  public. 

Paragraph  (b)  states  that  the  rule 
prohibits  extraterritorial  dispatching  of 
railroad  operations,  conducting  railroad 
operations  that  are  extraterritorially 
dispatched,  and  allowing  track  to  be 
used  for  such  operations,  subject  to 
certain  stated  exceptions.  Because  FRA 
believes  that  extraterritorial  dispatching 
presents  serious  safety  problems  and 


because  proper  dispatching  is  such  an 
integral  part  of  safe  railroad  operations, 
FRA  is  generally  prohibiting  any 
extraterritorial  dispatching  of  United 
States  rail  operations,  except  in  cases  of 
emergencies.  However,  FRA  has 
determined  that  it  is  appropriate  to 
provide  special  relief  for  the  four 
existing  extraterritorial  dispatching 
operations  (listed  in  appendix  A  to  the 
rule),  and  for  limited  new 
extraterritorial  dispatching  of  fringe 
border  areas  in  the  United  States 
designed  to  facilitate  the  smooth 
handoff  of  dispatching  between 
dispatchers  in  Canadian  and  Mexico 
and  those  in  the  United  States.  Such 
relief  is  best  granted  in  the  context  of 
waivers  rather  than  blanket  approvals  of 
the  operations;  the  special  waiver 
process  is  discussed  below.  Of  course, 
railroads  subject  to  this  part  may  adopt 
and  enforce  additional  or  more  stringent 
requirements  provided  they  are  not 
inconsistent  with  this  part. 

Section  241.3    Application  and 
Responsibility  for  Compliance 

This  section  employs  what  is 
essentially  standardized  regidatory 
language  that  FRA  uses  in  most  of  its 
rules.  Paragraphs  (a)  and  (b)  mean  that 
railroads  whose  entire  operations  are 
conducted  on  track  within  an 
installation  that  is  outside  of  the  general 
railroad  system  of  transportation  in  the 
United  States  (in  this  paragraph, 
"general  system")  are  not  covered  by 
this  part.  See  49  CFR  part  209,  appendix 
A  for  a  discussion  of  "general  railroad 
system  of  transportation."  Tourist, 
scenic  or  excursion  operations  that 
occur  on  tracks  that  are  not  part  of  the 
general  railroad  system  would, 
therefore,  not  be  subject  to  this  part.  The 
word  "installation"  is  intended  to 
convey  the  meaning  of  physical  (and  not 
just  operational)  separateness  from  the 
general  system.  A  railroad  that  operates 
only  within  a  distinct  enclave  that  is 
connected  to  the  general  system  only  for 
the  purposes  of  receiving  or  offering  its 
own  shipments  is  within  an  installation. 
Examples  of  such  installations  are 
chemical  and  manufacturing  plants, 
most  tourist  railroads,  mining  railroads, 
and  military  bases.  However,  a  rail 
operation  conducted  over  the  general 
system  in  a  block  of  time  during  which 
the  general  system  railroad  is  not 
operating  is  not  within  an  installation 
and,  accordingly,  not  outside  of  the 
general  system  merely  because  of  the 
operational  separation. 

Paragraph  (c)  clarifies  FRA's  position 
that  the  requirements  contained  in  this 
Final  Rule  are  applicable  not  only  to 
any  "railroad"  subject  to  this  part  but 
also  to  any  "person,"  as  defined  in. 


§  241.5,  that  performs  any  function 
required  by  this  Final  Rule.  Although 
various  sections  of  the  Final  Rule 
address  the  duties  of  a  railroad,  FRA 
intends  that  any  person  who  performs 
any  action  on  behalf  of  a  railroad  or  any 
person  who  performs  any  action 
covered  by  the  Final  Rule  is  required  to 
perform  that  action  in  the  same  manner 
as  required  of  a  railroad  or  be  subject  to 
FRA  enforcement  action.  For  example, 
contractors  that  perform  duties  covered 
by  these  regulations  would  be  required 
to  perform  those  duties  in  the  same 
manner  as  required  of  a  railroad. 

Section  241.5    Definitions 

This  section  contains  a  set  of 
definitions  intended  to  clarify  the 
meaning  of  important  terms  as  they  are 
used  in  the  text  of  the  rule.  Several  of 
the  definitions  involve  fundamental 
concepts  that  require  further  discussion. 

Dispatch.  Based  on  the  comments 
received  fit)m  the  Canadian  railroads 
and  the  AAR,  FRA  is  modifying  the 
definitions  of  both  "dispatch"  and 
"dispatcher"  in  order  to  avoid 
confusion  about  the  job  categories  that 
could  potentially  be  covered  by  the 
definition.  FRA  intended  the  definition 
of  "dispatch"  to  be  function-specific, 
not  job-specific,  but  recognizes  that  the 
definitions,  as  written  in  the  IFR  and  if 
not  read  in  conjimction  with  the 
preamble,  could  be  misinterpreted  to 
include  employees,  such  as 
yardmasters.  performing  tasks  that  FRA 
did  not  intend  to  be  included.  The 
commenters  agreed  with  the  preamble 
language  but  were  troubled  by  the  fact 
that  the  language  was  not  included  in 
the  rule  text. 

In  the  IFR,  FRA  stated  that  "dispatch" 
means  to  control  the  movement  of  a 
train  or  other  on-track  equipment  by  the 
issuance  of  a  written  or  verbal  authority. 
In  addition,  the  definition  of 
"dispatcher"  could  include,  among 
other  specifically  mentioned  job 
categories,  yardmasters.  The  Canadian 
railroads  were  understandably 
concerned  that  a  yardmaster  performing 
a  duty  other  than  dispatching  could  fall 
luider  the  definition  merely  by  virtue  of 
his  or  her  job  title.  Likewise,  die  AAR 
was  concerned  that  a  track  foreman 
giving  p)ermission  to  a  train  to  enter 
working  limits  would  be  considered 
"controlling  the  movement  of  a  train" 
by  issuance  of  a  track  authority  to  the 
train  and,  thus,  could  fall  imder  the 
definition.  The  AAR  suggested  that  the 
problem  could  be  corrected  by 
eliminating  the  enumeration  of  the 
types  of  employees  who  may  at  times 
perform  dispatching  functions  and 
asked  that  HIA  clarify  that  a  track 
foreman  giving  authority  to  a  train  to 
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proceed  is  not  considered  dispatching. 
CT  suggested  that  the  definition  of 
"dispatch,"  along  with  the  definition  of 
"dispatcher,"  be  revised  to  more  closely 
paraUel  the  definition  used  in  the  hours 
of  service  regulations  foimd  at  part  228. 
FRA  agrees  that  the  definitions  coidd 
lead  to  confusion  and  has  decided  to 
modify  both.  Therefore,  FRA  is  more 
explicitly  limiting  the  functions  that 
woidd  fall  under  the  definition  of 
"dispatch"  to  only  those  duties  that 
would  be  performed  by  a  "dispatching 
service  employee"  as  that  term  is 
defined  by  the  hours  of  service  laws  at 
49  U.S.C.  21101(2),  were  these  functions 
to  be  performed  in  the  United  States.  To 
that  efiiect,  FRA  has  removed  the  portion 
of  the  definition  providing  that 
"'dispatch"  means  to  use  a  telegraph, 
telephone. radio.  *  *  —and"*  *  * 
hand  delivery."  but  has  retained  the 
provisions  for  "electrical  or  mechanical 
device"  as  an  example  of  how  someone 
who  is  dispatching  can  control  train 
movement.  FRA  retained  this  portion  of 
the  definition  to  clarify  that  the 
definition  is  intended  to  more  closely 
track  both  the  statutory  definition  of 
"dispatching  service  employee"  as  well 
as  previous  agency  interpretations  on 
hoius  or  service.  Unlike  in  the  IFR 
where  the  first  sentence  of  the  definition 
is  an  abstract  statement  of  the  scope  of 
"dispatch,"  this  sentence  now  sets  the 
limits  of  what  constitutes  dispatching 
and  the  remainder  of  the  definition  is 
merely  clarification  language  providing 
examples  of  the  types  of  activities  FRA 
intends  to  cover  and  to  not  cover  under 
the  definition. 

Under  49  U.S.C.  21101(2).  a 
"dispatching  service-employee"  is 
defined  as  "an  operator,  train 
dispatcher,  or  other  train  employee  who 
by  the  use  of  an  electrical  or  mechanical 
device  dispatches,  reports,  transmits, 
receives,  or  delivers  orders  related  to  or 
affiecting  train  movements."  This 
statutory  provision  has  been  interpreted 
by  FRA  in  a  statement  of  agency  policy 
and  interpretation  codified  at  part  228. 
-  appendix  A.  Consistent  with  that 
interpretation,  both  the  statutory 
definition  and  part  241 's  definition  of 
"dispatch"  are  functional,  meaning  that 
an  individual's  job  title  is  irrelevant  in 
determining  whether  he  or  she  is 
dispatching.  In  addition,  whether  the 
individual  is  employed  by  a  railroad  is 
irrelevant.  However,  unlike  the  statutory 
definition  of  "dispatch,"  the  regulatory 
definition  makes  clear  that  the  location 
of  the  individual  performing  the 
dispatching  is  irrelevant  to  the 
determination  of  the  function  the 
individual  is  performing.  Thus,  an 
individual  located  in  a  foreign  country 
who.  because  of  his  or  her  job  duties. 


woidd  be  covered  by  the  statutory 
definition  if  he  or  she  were  located  in 
the  United  States  would  be  dispatching 
v*rithin  the  meaning  of  §  241.5.  Finally, 
as  FRA  stated  in  the  preamble  to  the  IFR 
and  wants  to  make  perfecUy  clear  in  this 
Final  Ride.  FRA  does  not  intend  that 
yardmasters  as  a  job  category  fall  within 
the  scope  of  the  definition.  Instead, 
yardmasters  are  only  covered  by  this 
part  when  they  are  performing 
dispatching  fimctions. 

Subsection  (i)  of  the  definition  gives 
specific  examples  of  the  types  of 
functions  that  one  who  dispatches 
would  perform  in  order  to  be  considered 
dispatching.  In  particular.  FRA  intends 
that  anyone  controlling  the  "movement 
of  a  train,"  which  is  defined  in  another 
paragraph  of  this  section  as  a  movement 
of  on-track  equipment  requiring  a  power 
brake  test  imder  parts  232  or  238.  would 
be  considered  dispatching  and, 
therefore,  would  fall  within  the  scope  of 
the  rule.  Another  type  of  movement  that 
FRA  intends  to  include  is  the  movement 
of  certain  other  on-track  equipment, 
such  as  specialized  maintenance-of-way 
equipment,  that  is  not  subject  to  the 
power  brake  regulations.  FRA  still 
intends  to  exclude  movements  of  on- 
track  equipment  used  in  the  process  of 
sorting  and  grouping  rail  cars  inside  a 
railroad  yard  in  order  to  assemble  or 
disassemble  a  train. 

Subsection  (i)  also  explicitly  notes 
two  methods  of  controlling  movements 
that  foil  within  the  scope  of  the 
definition.  The  first  method  that  FRA 
considers  dispatching  imder  part  241  is 
controlling  movements  by  the  issuance 
of  a  written  or  verbal  authority  or 
permission  that  affects  a  railroad 
operation,  such  as  through  movement 
authorities  and  speed  restrictions,  and 
includes  the  following: 

Track  Warrants,  Track  Bulletins,  Track  and 
Time  Authority,  Direct  Traffic  Control 
Authorities,  and  any  other  methods  of 
conveying  authority  for  trains  and  engines  to 
0{>erate  on  a  main  track,  controlled  siding,  or 
other  tracli  controlled  by  a  [dispatcher]. 
Operating  Practices  Safety  Advisory  (OPSA- 
96-03),  reissued  as  OP-97-34,  p.  7. 

"Railroad  operation"  is  defined  in 
another  paragraph  of  this  section  as  the 
movement  of  a  train  or  other  on-track 
equipment  (except  as  specified  earlier) 
or  "the  activity  that  is  the  subject  of  an 
authority  issued  to  a  roadway  worker  for 
working  limits." 

The  second  method  that  foils  within 
the  scope  of  the  definition  of  "dispatch" 
is  to  control  a  movement  "by 
establishing  a  route  through  the  tise  of 
a  signal  or  train  control  system  but  not 
merely  by  aligning  or  realigning  a 
switch."  This  provision  makes  clear  that 


the  act  of  aligning  or  realigning  a  switch 
alone  is  not  siifficient  to  constitute 
dispatching.  In  order  to  constitute 
dispatching  within  §  24 1 . 5 ,  aligning  or 
realigning  a  switch  must  be 
accompanied  by  the  act  of  setting  a 
signal  authorizing  movement  over  a 
track  segment.  TUs  exclusion  is 
consistent  with  FRA's  interpretation  in 
Operating  Practices  Technical  Bulletin 
(OP-96-04)  and  Operating  Practices 
Safety  Advisory  (OPSA-96-03). 
reissued  as  OP-97-34  (hereinafter, 
"OP-97-34"). 

Subsection  (ii)  of  the  definition  of 
"dispatch"  clarifies  that  those  railroad 
employees  who  issue  an  authority  for 
either  a  roadway  worker  or  stationary 
on-track  equipment,  or  both,  to  occupy 
a  certain  stretch  of  track  while 
performing  repairs,  inspections,  etc.. 
will  also  be  covered  by  this  rule.  FRA 
included  this  section  to  distinguish  this 
activity  from  that  of  authorizing 
movement  of  trains  or  other  on-track 
equipment  onto  track. 

Subsection  (iii)  of  the  definition  of 
"dispatch"  states  another  function  of  a 
dispatcher,  which  is  to  issue  an 
authority  for  working  limits  to  a 
roadway  worker.  As  defined  in  another 
paragraph  of  this  section. 

Marking  limits  means  a  segment  of  track 
with  definite  boundaries  established  in 
accordance  with  part  214  of  this  chapter 
upon  which  trains  and  engines  may  move 
only  as  authorized  by  the  roadway  worker 
having  control  over  that  defined  segment  of 
track.  Working  limits  may  be  established 
through  "exclusive  track  occupancy," 
"inaccessible  track,"  'foul  time"  or  "train 
coordination"  as  defined  in  part  214  of  this 
chapter. 

Finally,  paragraph  (2)  of  the  definition 
of  "dispatdi"  has  been  rewritten  to 
further  clarify  that  the  term  excludes 
several  types  of  activities  that  might 
mistakenly  be  considered  to  fall  within 
the  scope  of  the  definition.  Paragraph 
(2)  limits  the  exclusions,  however,  to 
persoimel  in  the  field.  Subsection  (i) 
specifically  excludes  from  the  scope  of 
the  definition  the  carrying  out  of  a 
written  or  verbal  authority  or 
permission  or  an  authority  for  working 
limits.  As  further  clarification, 
subsection  (i)  notes  two  examples  of 
activities  that  would  fall  imder  the 
exclusion,  provided  they  were  carried 
out  by  field  personnel:  Initiating  an 
interlocking  timing  device  and.  in 
response  to  the  AAR's  comments, 
authorizing  a  train  to  enter  working 
limits.  Subsection  (ii)  specifically 
excludes  from  the  scope  of  the 
definition  the  operation  by  field 
personnel  of  a  function  of  a  signal 
system  intended  to  be  used  by  those 
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field  personnel,  such  as  initiating  an 
interlocking  timing  device. 

Dispatcher.  As  noted  above,  in  order 
to  maJce  explicitly  clear  that  an 
individual's  job  title  does  not  determine 
whether  the  functions  he  or  she 
performs  will  be  considered 
"dispatching"  FRA  has  revised  the 
definition  of  "dispatcher"  to  remove  all 
job  categories  and  instead  has  made  the 
definition  entirely  function-specific. 
Therefore,  any  individual,  regardless  of 
job  title,  performing  any  of  the  functions 
encompassed  by  the  definition  of 
"dispatch"  will  be  considered  a 
"dispatcher"  and  will  fall  within  the 
ambit  of  part  241. 

Emergency.  The  definition  of 
"emergency"  remains  unchanged  fit)m 
the  IFR.  An  "emergency"  under  this 
part  must  be  unexpected  and 
unforeseeable  and  must  interfere  with  a 
railroad's  ability  to  dispatch  a  United 
States  railroad  operation  domestically  to 
the  extent  that  if  the  operation  is  not 
dispatched  extraterritorially  there 
would  be  a  substantial  disruption  in  rail 
traffic  or  a  significant  safety  risk. 
Planned  shortages  of  domestic 
dispatchers  relating  to  vacation 
scheduling  or  the  railroad's  failure  to 
maintain  an  adequate  list  of  extraboard 
employees  and  foreseeable  train  delays 
due  to  substandard  maintenance  and 
repair  of  rail  equipment  are  not 
emergencies. 

Typical  examples  of  emergencies  are 
the  following:  The  sudden  illness  of  a 
domestic  dispatcher  about  to  begin 
working  the  next  duty  shift  when  there 
is  no  other  domestic  employee  nearby 
who  could  be  called  to  substitute;  the 
delay  of  a  train  operating  on  mainline 
track  in  reaching  its  station  when  the 
delay  is  due  to  the  derailment  of  another 
train  and  the  domestic  dispatching 
office  was  scheduled  to  close  until  the 
next  day  after  the  domestic  dispatcher 
completed  his  or  her  tour  of  duty;  and 
unforeseeable  system  failures  resulting 
in  significant  train  delays  when  the 
available  pool  of  domestic  relief 
dispatchers  is  insufficient  to  safely 
handle  the  increased  traffic  density.  In 
addition,  other  situations  may  constitute 
part  241  emergencies,  depending  on  all 
the  facts  involved.  The  determination  of 
whether  a  situation  is  an  emergency 
must  always  be  made  on  a  case-by-case 
basis. 

Finally,  if  extraterritorial  dispatching 
service  needed  to  abate  an  emergency  is 
concluded  before  the  end  of  a  duty  tour, 
the  emergency  provision  does  not 
provide  license  to  continue  the 
extraterritorial  dispatching  if  an 
emergency  no  longer  exists. 

Ej^atwritorial  dispatcher.  The 
definition  of  "extraterritorial 


dispatcher"  remains  unchanged  from 
the  IFR.  An  "extraterritorial  dispatcher" 
is  an  individual  who,  while  performing 
the  function  of  a  dispatcher  from  a 
country  other  than  the  United  Stat^, 
dispatches  a  railroad  operation  that 
takes  place  in  the  United  States. 

Extraterritorial  dispatching.  The  term 
has  been  slightly  reworded  to  mean  the 
act  of  dispatching  a  railroad  operation 
that  occurs  on  trackage  in  the  United 
States  by  a  dispatcher  located  outside 
the  United  States. 

Fringe  border  dispatching.  This  is  a 
new  definition  that  relates  to  the  new 
fringe  border  waiver  provision.  "Fringe 
border  dispatching"  is  defined  to  mean 
the  act  of  extraterritorial  dispatching  a 
railroad  operations  that  occurs  on 
trackage  in  the  United  States 
immediately  adjacent  to  the  border  by  a 
dispatcher  who  is  a  railroad  employee 
located  in  Canada  or  Mexico. 

Movement  of  a  train.  This  term 
remains  unchanged  from  the  IFR.  FRA 
intends  it  to  have  the  same  meaning  as 
does  the  term  "train"  in  49  CFR  220.5. 

Occupancy  of  a  track  by  a  roadway 
worker  or  stationary  on-track  equipment 
or  both.  This  term  remains  unchanged 
ftt)m  the  IFR  and  refers  to  the  physical 
presence  of  a  roadway  worker  or 
stationary  on-track  equipment  on  a  track 
for  the  purpose  of  making  a  repair,  an 
inspection,  or  another  activity  not 
associated  with  the  movement  of  a  train 
or  other  on-track  equipment.  It  is 
intended  to  cover  situations  where  a 
stretch  of  track  is  being  occupied  for  a 
certain  period  of  time  by  roadway 
workers,  with  or  without  on-track 
equipment,  for  purposes  not  related  to 
the  movement  of  a  train. 

Roadway  worker.  This  term  remains 
unchanged  from  the  IFR  and  is  intended 
to  have  the  meaning  it  has  in  49  CFR 
214.7  and  220.5. 

Section  241.7    Waivers 

This  section  sets  forth  the  procedures 
for  seeking  waivers  of  compliance  with 
the  prohibitions  and  requirements  of 
this  rule.  As  noted  above  in  section 
rV(M)  of  the  supplementary 
information,  above,  the  AlllD  suggested 
that  FRA  not  allow  waivers  of 
compliance  with  part  241  because  the 
safety  implications  surrounding  part 
241  are  too  important,  and  because  the 
waiver  section  has  too  many  loopholes. 
FRA  disagrees  with  both  of  those 
assertions  and  believes  that  the  waiver 
provision  must  remain  in  order  to  allow 
flexibility.  If  a  railroad  proves  to  FRA's 
satisfaction  that  it  can  safely  and 
securely  conduct  an  extraterritorially 
dispatched  operation,  FRA  may  grant  a 
waiver  of  the  requirements  of  part  241. 


The  section  has  been  expanded  to 
provide  special  relief  for  the  limited 
railroad  operation  in  the  United  States 
that  are  currently  being  extraterritorially 
dispatched,  and  to  facilitate  further 
extraterritorial  dispatching  of  fringe 
border  operations.  Paragraph  (a) 
provides  the  general  rules  governing 
waiver  requests.  This  paragraph  is 
consistent  with  the  general  waiver 
provisions  contained  in  other  Federal 
regulations  issued  by  FRA.  Requests  for 
waivers  may  be  filed  by  any  interested 
party.  Except  as  provided  by  paragraph 
(b),  the  filing  of  a  waiver  petition  does 
not  affect  that  person's  responsibility  for 
compliance  with  the  rule  while  the 
petition  is  being  considered.  In 
reviewing  waiver  requests,  FRA 
conducts  investigations  to  determine  if 
a  deviation  fit>m  the  general 
prohibitions  and  requirements  can  be 
made  without  compromising  or 
diminishing  rail  safety.  FRA  recognizes 
that  circumstances  may  arise  when 
conduct  of  extraterritorial  dispatching 
that  does  not  fall  within  one  of  the 
exceptions  to  the  prohibition  contained 
in  this  rule  is  appropriate  and  in  the 
public  interest.  However,  FRA  will 
normally  expect  an  applicant  to 
demonstrate  that  the  dispatchers  are 
subject  to  the  same  or  comparable  safety 
standards  as  those  applicable  to 
dispatchers  located  in  the  United  States, 
that  those  standards  will  be  enforced  by 
FRA  or  by  the  host  coimtry  with 
supplementary  FRA  oversight,  and  that 
the  additional  safety  concerns 
previously  identified,  such  as  security, 
language  and  measurement  differences, 
possible  labor  strikes  and  other 
disruptions,  are  adequately  addressed. 

Paragraph  (b)  is  new.  It  provides 
special  dispensation  for  existing 
extraterritorial  dispatching.  A  railroad 
that  files  a  waiver  request  seeking  to 
continue  extraterritorial  dispatch  of  an 
operation  that  it  has  dispatched 
pursuant  to  the  terms  of  the  Interim 
FinaJ  Rule,  may  continue  extraterritorial 
dispatching  of  that  operation  until  the 
railroad's' waiver  request  is  acted  upon 
by  FRA  if  the  petition  is  filed  no  later 
than  April  11,  2003.  If  the  waiver 
request  is  for  an  operation  not  listed  in 
appendix  A,  the  waiver  request  must 
describe  when  the  extraterritorial 
dispatching  of  the  operation 
commenced  and  how  the  dispatching 
was  authorized  by  the  terms  of  the  IFll. 
FRA  will  notify  the  railroad  if  FRA 
determines  that  the  operation  was  not 
permitted  by  the  terms  of  the  IFR. 

Paragraph  (c),  covering  fringe  border 
dispatching,  is  also  new.  As  previously 
noted,  FRA  has  determined  that  it  is 
appropriate  to  provide  special  relief  for 
the  four  existing  extraterritorial 
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'.  dispatching  operations  (listed  in^ 
appendix  A  to  the  Final  Rule,  die 
longest  of  which  is  99  miles),  which 
have  been  conducted  for  some  time,  and 
fr>r  limited  new  extraterritorial 
idispatching  (limited  to  5  route  miles 
from  the  border)  to  facilitate  hand-o£Es 
between  fcoeign  and  domestic 
dispatchers.  FRA  recognizes  that  it  may 
not  always  be  safe  or  practical  to 
conduct  a  hand-off  operation  exactly  at  - 
the  border,  which  may  be  a  milepost  in 
the  middle  of  nowhere,  and  that  more 
appropriate  hand-off  points  may  be 
locations  in  the  United  States  close  to 
the  border.  Given  the  limited  length  of 
the  operations  contemplated  under  this 
special  waiver  process,  FRA  is  willing  > 
to  permit  the  operations  to  be  conducted 
vnth  fewer  safety  requirements  than 
would  be  required  for  longer  operations 
in  the  United  States.  FRA  is  not 
suggesting  that  allowing  these  fringe 
border  operations,  even  %vith  these 
restrictions,  is  completely  without  risk 
or  as  safe  as  operations  that  are  subject 
to  the  full  range  of  safety  requirements 
applicable  to  domestic  dispatchers. 
However,  FRA  believes  that  the  fringe 
border  waiver  provision  strikes  the 
proper  balance  betwe«i  the  risks  of  the 
operations  and  the  necessity  of  allowing 
the  railroads  some  flexibility  and  the 
need  to  promote  the  smoodi  flow  of 
commerce  across  the  border. 

A  fringe  border  waiver  request  by  a 
railroad  will  generally  be  granted  if  (1) 
the  railroad  has  taken  adequate  steps  to 
ensure  the  security  of  its  dispatch 
center,  (2)  the  railroad  has  in  place 
specified  safety  programs  for  its 
extraterritorial  dispatchers,  (3)  a 
government  safety  agency  in  the  coimtry 
where  the  dispatching  will  occiu  has 
safety  jiuisdiction  over  the  railroad  and 
the  dispatchers  and  is  satisfied  with  the 
railroad's  safety  programs,  and  (4)  the 
railroad  agrees  to  abide  by  the  operating 
restrictions  specified  in  the  rule.  FRA 
anticipates  that  both  Canadian  and 
Mexican  railroads  can  easily  meet  these 
requirements  for  cross-border 
dispatching  of  operations,  and  that  FRA 
will  be  able  to  work  out  satis&ctory 
arrangements  with  the  railroads  and  the 
regulatory  agencies  in  Canada  and 
Mexico  concerning  the  monitoring  of 
the  agreed  upon  safety  programs. 

An  applicant  railroad  must  describe 
the  line  proposed  to  he  dispatched  and 
supply  the  following  doounents  with 
respect  to  its  safety  programs  covering 
the  fringe  border  operation: 

(1)  A  copy  of  the  operating  rules  of 
the  railroad  that  would  apply  to  the 
proposed  fringe  border  dispatching, 
including  hours  of  service  limitations, 
and  the  railroad's  program  for  testing 
the  dispatchers  in  accordance  with 


these  operating  rules  and  for  ensuring 
that  the  dispatchers  do  not  woric  in 
excess  of  the  hours  of  service 
restrictions.  Based  on  their  comments, 
CP  and  CN  have  developed  adequate 
safety  programs  that  address  this 
requirement. 

l2)  A  copy  of  the  railroad's  drug  and 
alcohol  abuse  prevention  program  that 
applies  to  the  binge  border  dispatchers. 
The  program  ^all,  to  the  extent 
permitted  by  the  laws  of  the  country 
where  the  dispatching  occurs,  contain 
the  following:  preemployment  drug 
testing;  a  general  prohibition  on 
possession  and  use  of  alcohol  and  drugs 
while  on  duty;  reasonable  cause  alcohol 
and  drug  testing;  a  policy  dealing  with 
co-worker  and  self-reporting  of  alcohol 
and  drug  abuse  problems;  post-accident 
testing;  and  random  drug  testing.  FRA  is 
not  requiring  that  a  railroad's  program 
tradu  the  requirements  of  part  219. 
Based  on  the  comments  that  have  been 
filed,  existing  CN  and  CP  programs  are 
adequate  given  the  current  state  of  the 
law  in  Canada  which  would  seem  to  bar 
Canadian  railroads  from  imilaterally 
conducting  random  drug  testing  of  their 
dispatchers.  Of  coiuse,  Canadian  law 
may  change  in  the  future. 

(3)  A  verification  frt)m  a  government 
agency  in  the  country  where  the 
dispatching  will  occiu'  that  the  agency 
has  safety  jurisdiction  over  the  railroad 
and  the  proposed  dispatching,  and  that 
the  railroad's  safety  programs  referenced 
above  meet  the  safety  reqtiirements 
established  by  the  agency  or,  in  the 
absence  of  established  safety 
requirements,  that  the  programs  are 
satisfactory  to  the  agency.  The  piupose 
of  this  requirement  is  to  ensure  that  a 
government  agency  with  jiuisdiction 
over  the  railroad  and  the  dispatchers  is 
satisfied  with  the  railroad's  safety 
programs.  CN  and  CP  should  be  able  to 
secure  such  a  statement  from  Transport 
Canada.  FRA  will  consult  with  the 
relevant  government  agency  to  ensure 
that  railroad's  safety  programs  are 
actuaUy  carried  out 

(4)  An  applicant  railroad  must  also 
detail  the  steps  the  railroad  has  taken  to 
ensure  the  security  of  the  dispatch 
center  where  the  fringe  border 
dispatching  will  take  place.  CN  and  CP 
have  indicated  in  their  comments  that 
they  believe  that  their  dispatch  centers 
are  secure.  FRA  currenUy  does  not  have 
sufficient  information  to  know  whether 
these  representations  are  accurate. 

Finally,  absent  a  waiver,  the  railroad 
must  agree  to  abide  by  the  following 
opwating  requirements,  none  of  which 
should  pose  a  problem  for  Canadian  or 
Mexican  railroads: 

(1)  The  trackage  in  the  United  States 
being  extratenitorially  dispatched  shall 


not  exceed  the  following  route  miles, 
measured  from  the  point  that  the         >• 
trackage  crosses  the  United^States 
border:  for  operations  that  were 
normally  operated  pursuant  to  the  term 
of  the  ini,  the  route  miles  normally 
operated  by  the  railroad  in  conducting 
the  operations;  or,  for  all  other 
operations,  five  route  miles. 

(2)  Except  for  imforeseen 
circumstances  such  as  equipmeflt 
failure,  accident,  casualty,  or 
incapacitation  of  a  crew  member,  each 
extraterritorially  dispatched  train  shall 
be  under  the  control  of  the  same 
assigned  crew  for  the  entire  trip  over  the 
extraterritorially  dispatched  trackage. 

(3)  The  fringe  border  dispatcher  shall 
communicate  instructions  to  the  train 
crew  and  maintenance  of  way 
employees  working  on  the  line  in  the 
English  language  and,  when  referencing 
units  of  measurement,  shall  use  F.nglish 
units  of  measurement.  If  the  railroad 
wishes  to  use  some  other  language  it  can 
seek  a  waiver  of  this  requirement 

(4)  The  rail  line  shall  be  imder  the 
exclusive  control  of  a  single  dispatching 
district  or  desk. 

(5)  The  dispatching  of  the  train  shall 
be  transferred  from  the  fiinge  border 
dispatcher  to  a  dispatcher  located  in  the 
United  States  at  one  of  the  following    . 
locations:  interchange  point;  signal 
control  point;  junction  of  two  rail  lines; 
established  crew  change  point;  yard  or 
yard  limits  location;  inspection  point  for 
U.S.  Customs,  Immigration  and 
Naturalization  Service,  Department  of 
Agriciilture,  or  other  governmental 
inspection;  or  location  whore  there  is  a 
change  in  the  method  of  train 
operations.  In  the  IFR,  FRA  required 
that  the  portion  of  the  line  being 
extraterritorially  dispatched  extend  no 
farther  into  the  United  States  than  the 
first  of  these  locations  in  order  to 
qualify  for  an  exemption.  FRA  is  no 
longer  insisting  on  such  a  requirement 
At  many  of  time  points,  a  train  would 
actually  be  required  to  stop,  which 
would  facilitate  the  hand-off  of 
dispatching  functions.  If  a  railroad  that 
extraterritorially  dispatches  an 
operation  that  passes  more  than  one  (rf 
those  points  concludes  that  it  would  be 
safer  or  more  efficient  to  hand-off  an 
operation  at  a  point  other  than  the  first 
point,  that  railroad  may  continue  to 
extraterritorially  dispatch  that  operation 
to  another  point  provided  that  point  is 
not  beyond  the  inileage  limit  specified 
in  the  rule. 


7S956        Federal  Eegister/Vol.  67,  No.  237 / Tuesday,  December  10.  2002 /Rules  and  ReguktJMig 


Section  241.9    Prohibition  Against 
Extraterritorial  Dispatching:  Exceptions 

Section  241.  J 1    Prohibition  Against 
Conducting  a  Railroad  Operation 
Dispatched  by  an  Extraterritorial 
Dispatcher,  Exceptions 

Section  241.13    Prohibition  Against 
Track  Owner's  Requiring  or  Permitting 
Use  of  Its  Line  for  a  Railroad  Operation 
Dispatched  by  an  Extraterritorial 
Dispatcher;  Exceptions 

These  sections  contain  a  series  of 
three  prohibitions,  each  containing  two 
exceptions  and  a  provision  on  liability 
for  violation  of  the  prohibition.  Unlike 
in  the  IFR,  these  sections  do  not  contain 
exceptions  for  operations  that  were 
regularly  being  extraterritorially 
dispatched  as  of  December  1999,  or  for 
hinge  border  operations.  As  was 
explained  above,  FRA  has  decided  to 
provide  special  relief  for  existing 
extraterritorial  dispatching  and  for  new 
dispatching  of  fringe  border  operations 
through  the  fringe  border  waiver  process 
discussed  above.  To  promote 
compliance,  each  provision  imposes  a 
strict  liability  standard.  Actual  or 
constructive  knowledge  of  the  facts 
constituting  the  violation  is  not  required 
to  establish  a  violation.  For  example,  it 
is  not  necessary  for  a  railroad 
conducting  a  railroad  operation  to  know 
that  the  operation  is  being 
extraterritorially  dispatched  in  order  for 
the  railroad  to  violate  §  241.11. 

Section  241.9(a)  establishes  a  general 
rule  barring  a  railroad  from  requiring  or 
permitting  one  of  its  employees  or  one 
of  its  contractors'  employees  to  dispatch 
a  railroad  operation  that  occurs  in  the 
United  States  while  the  railroad's 
employee  (or  railroad  contractor's 
employee)  is  located  outside  the  United 
States.  A  separate  violation  occurs  for 
each  railroad  opoation  so  dispatched, 
and  each  day  the  violation  continues  is 
a  separate  offense.  "Railroad  operation" 
is  defined  in  §  241.5.  A  dispatcher 
working  in  a  foreign  country  and 
controlling  only  railroad  operations  in 
that  coimtry  would  not  violate 
§  241.9(a).  Likewise,  a  dispatcher 
located  in  the  United  States  and 
controlling  train  opoations  in  another 
country  would  not  violate  §  241.9(a), 
although  nothing  in  this  rule  authorizes 
such  a  practice  where  it  contravenes  the 
domestic  law  or  policy  of  the  country 
where  the  railroad  operations  are 
conducted. 

Section  241.11(a)  creates  a  general 
p^hibition  against  performing  a 
railroad  operation  on  track  in  the  United 
States  if  the  railroad  operation  is 
dispatched  by  an  individual  located 
outside  the  United  States.  A  separate 


violation  occurs  for  each  railroad 
operation  performed  that  was  so 
dispatched;  each  day  the  violation 
continues  is  a  separate  offense. 

Section  241.13(a)  generally  forbids  a 
track  owner  from  requiring  or 
permitting  a  segment  of  track  that  it 
o%vns  to  be  used  for  a  railroad  operation 
in  the  United  States  that  is  controlled  by 
a  dispatcher  in  another  country.  A 
separate  violation  occurs  for  each 
railroad  operation  so  dispatched  that 
was  permitted  to  occur  on  the  owner's 
track  and  each  day  the  violation 
continues  is  a  separate  offense. 

There  are  two  basic  exceptions  to 
each  of  these  three  general  prohibitions. 
First,  under  paragraph  (b)  of  S§  241.9- 
241.13,  extraterritorial  dispatching  of 
railroad  operations  that  was  conducted 
pursuant  to  the  IFR  may  continue  for  a 
90-day  transitional  period  that  aids  on 
April  11,  2003.  Second,  undw 
paragraph  (c)  of  §§  241.9-241.13, 
extraterritorial  dispatching  is  permitted 
in  the  event  of  an  emergency.  The  term 
"emergency"  is  defined  in  §  241.5, 
which  has  been  discussed  earlier.  The 
railroad  must  notify  the  FRA  Regional 
Administrator  for  the  region  in  which 
the  railroad  operation  occurs,  in  writing 
as  soon  as  feasible,  either  on  paper  or  by 
electronic  mail,  that  the  railroad  is 
conducting  such  extraterritorial 
dispatching.  If  the  operation  occurs  in 
more  than  one  region,  the  FRA  Regional 
Administrator  for  each  of  the  regions  in 
which  the  operation  occurs  must  be 
notified.  In  order  to  facilitate  the 
notification  process,  appendix  C  lists 
FRA's  eight  regions  and  the  States  that 
are  included  in  those  regions  as  well  as 
the  street  and  e-mail  addresses  and  fax 
numbers  of  the  eight  regional 
headquarters  where  the  notification(s) 
must  be  sent.  Notification  need  not 
necessarily  be  in  advance  of  the 
performance  of  the  extraterritorial 
dispatching.  The  exception  is  allowed 
only  for  the  period  of  time  that  the 
emergency  exists.  If  a  railroad  continues 
extraterritorial  dispatching  after  the 
emergency  is  over,  the  railroad  is  in 
violation  of  §  241.9(a). 

In  its  comments,  the  ATIH)  suggested 
that  FRA  limit  a  railroad's  ability  to 
move  dispatching  operations  to  another 
country  to  situations  where  the  railroad 
can  prove  that  such  operations  could 
not  be  transferred  to  another  location  in 
the  United  States.  In  addition,  the 
ATDD  suggested  that  FRA  require  that 
railroads  have  in  place  a  plan  to  provide 
a  domestic  alternative  to  a  foreign 
location.  As  explained  in  Section  in(M). 
above,  FRA  rejected  the  ATDD's 
suggestions.  In  an  emergency  situation. 
FRA  believes  that  a  railroad  should  be 
allowed  the  maximum  amount  of 


flexibility  in  order  to  safely  conduct  any 
operations  and  should  not  be  bound  by 
restrictions  that,  while  they  may  seem 
legitimate  in  the  abstract,  coidd 
exacerbate  an  emergency  situation  if 
that  situation  needs  to  be  resolved  as 
quickly  as  possible.  In  additimi, 
depending  on  the  circumstances  of  the 
emergency,  the  safest  alternative  may 
not  necessarily  be  to  dispatch  an 
opmation  domestically.  By  limiting  the 
duration  of  the  extraterritorial 
dispatching  to  the  duration  of  the 
emergency,  FRA  is  effectively  balancing 
the  need  for  flexibility  with  die  need  to 
maintain  domestic  rail  safety. 

Paragraph  (d)  of  §§  241.9-241.13 
discusses  liability  for  violations  of  those 
sections.  As  provided  in  §241. 9(d). 
liability  for  extraterritorial  dispatching 
of  a  railroad  opmation  in  the  United 
States  in  violation  of  §  241.9  is  on  the 
entity  that  employs  the  individual  who 
performed  the  extraterritorial 
dispatching,  typically  a  railroad  or  a 
contractor  to  a  railroad  (if  any),  and  if 
the  employing  entity  is  a  contractor  to 
a  railroad,  liability  is  also  on  the 
railroad.  For  example,  if  an  employee  of 
a  railroad  contractor  performs  the 
extraterritorial  dispatching,  FRA  may 
hold  either  the  contractor  or  the  railroad 
or  both  liable  for  the  violation  (in 
addition  to  the  individual  employee  and 
any  other  entity  that  committed  the 
violation  or  caused  the  violation,  as 
provided  in  §  241.3(c)). 

As  stated  in  $  241.11(d),  liability  for 
conducting  a  railroad  operation  that  is 
extratnritorially  dispatched  in  violation 
of  §  241.11  is  on  the  entity  that  conducts 
the  opoation.  typically  a  railroad  or  a 
contractor  to  a  railroad.  For  example,  if 
employees  of  a  railroad  contractor 
engage  in  the  movement  of  a  train  that 
is  extrateirit(»ially  dispatched  and  not 
within  the  exceptions  of  paragraphs  (b) 
or  (c).  then  FRA  may  hold  either  the 
contractor  or  the  railroad  or  both  liable 
for  the  violation  (in  addition  to  the 
individual  train  creMrmembers  and  any 
other  entity  that  conunitted  the 
violation  or  caused  the  violation,  as 
provided  in  §  241.3(c)). 

Finally,  as  providied  in  §  241.13(d). 
liability  for  requiring  or  permitting  the 
conduct  of  a  railroad  operation  that  is  so 
dispatched  over  a  segment  of  track  is  on 
the  owner  of  the  track  segment.  For 
purposes  of  §241.13,  the  track  owner 
includes  the  owner  of  the  track  segment, 
a  person  assigned  responsibility  for  the 
track  segment  under  §  213.5(c),  and  a 
railroad  operating  the  track  segment 
pursuant  to  a  directed  service  order 
issued  by  the  STB  undo-  49  U.S.C. 
11123.  during  the  time  that  the  directed 
service  order  is  in  effect.  FRA  may  hold 
the  track  owner,  the  assignee,  or  the 
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railroad  operating  the  track  under  a 
directed  service  order,  or  some  or  all  of 
such  entities  liable  for  a  violation  of 
§  241.13  (in  addition  to  the  individuals 
and  any  other  entity  that  committed  the 
violation  or  caused  the  violation,  as 
provided  in  §  241.3(c)).  For  example,  if 
the  track  owner  (Company  A)  has 
assigned  responsibility  for  the  track 
vmder  §  213.5(c)  to  Company  B  and  the 
track  is  used  by  a  train  mat  is 
dispatched  by  a  dispatcher  located 
outside  of  the  United  States,  not  within 
the  exceptions  of  paragraphs  (b)  or  (c). 
then  FRA  may  assess  a  civil  penalty  for 
violation  of  §  241.13  against  either 
Company  B  or  Compuiy  A.  or  both. 

In  a  given  instance  in  which  an 
individual  outside  the  United  States 
dispatches  a  railroad  operation  that 
takes  place  in  the  United  States  (not 
within  the  exceptions  of  paragraphs  (b) 
or  (c),  three  regulatory  prohibitions  have 
been  violated:  §§241.9.  241.11,  and 
241.13.  If  one  single  entity  dispatches 
and  conducts  the  railroad  operation  and 
owns  the  track  on  which  the  railroad 
operation  occurs,  that  entity  may  be 
assessed  a  separate  civil  penalty  for 
each  of  the  three  sections  violated.  On 
the  other  hand,  if  the  three  functions  are 
performed  by  a  total  of  three  different 
entities,  the  entity  that  performed  the 
function  would  be  assessed  a  penalty 
only  for  the  section  it  violated.  As  a 
matter  of  discretion,  in  cases  where  the 
dispatching  railroad  fells  to  notify  the 
FRA  Regional  Administrator  of  each 
region  where  the  track  is  located  of  an 
emergency,  FRA  may  also  cite  the 
dispatching  railroad  for  causing  the 
violation  of  §  241.11(a)  by  the  operating 
railroad  or  §  241.13(a)  by  the  track 
owner. 

Section  241.15    Penalties  and  Other 
Consequences  for  Noncompliance 

This  section  identifies  three  of  the 
sanctions  that  may  be  imposed  upon  a 
person  for  violating  a  requirement  of 
part  241:  civil  penalties, 
disqualification,  and  criminal  penalties. 

Paragraph  (a)  on  civil  penalties 
parallels  die  civil  penalty  provisions 
included  in  numerous  othw  safety 
regulations  issued  by  FRA.  Essentially, 
any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  sucdi  requirement  will 
be  subject  to  a  civil  penalty  of  at  least 
$500  and  not  more  than  $11,000  per 
violation.  Civil  penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  creates  an  imminent 
hueard  of  death  or  injury  to  persons,  or 
causes  death  or  injury,  a  penalty  not  to 
exceed  $22,000  per  violation  may  be 


assessed.  See  part  209.  appendix  A.  In 
addition,  each  day  a  violation  continues 
will  constitute  a  separate  offense.  Civil 
penalties  for  violation  of  part  241  are 
authorized  by  49  U.S.C.  21301,  21302, 
and  21304  and  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Pub.  L.  101-410. 104  Stat.  890,  28 
U.S.C  2461  note),  as  amended  by  the 
Dd)t  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134, 110  Stat.  1321- 
358.  378.  Apr.  26. 1996),  which  requires 
agencies  to  adjust  for  inflation  the 
maximum  civil  monetary  penalties 
within  the  agencies'  jurisdiction. 
Consequently,  the  resxilting  $11,000  and 
$22,000  maximum  penalties  were 
determined  by  applying  the  criteria  set 
forth  in  sections  4  and  5  of  the  statute 
to  the  maximum  penalties  otherwise 
provided  for  in  the  Federal  railroad 
safety  laws.  In  addition  to  the  civil 
penalty  provision  at  §  241.15(a),  this 
Final  Ride  includes  a  schedule  of  civil 
penalties  for  specific  violations  of  part 
241  as  appendix  B  to  this  part. 

Paragraph  (b)  provides  that  an 
individual  who  fails  to  comply  with  a 
provision  of  this  part  or  causes  the 
violation  of  a  provision  of  this  part  may 
be  prohibited  fit>m  performing  safety- 
sensitive  service  in  accordance  with 
FRA's  enforcement  procedures  found  in 
subpart  D,  part  209. 

Paragraph  (c)  of  §  241.15  provides  that 
a  person  may  be  subject  to  criminal 
penalties  under  49  U.S.C.  21311  for 
knowingly  and  willfully  falsifying  a 
report  required  by  these  regulations, 
here,  a  report  to  the  appropriate  FRA 
Regional  Administrator(s)  concerning 
extraterritorial  dispatching  performed 
under  a  claim  that  it  was  pwformed  to 
deal  with  an  emergency.  Section 
21311(a)  of  tide  49.  United  States  Code, 
reads  as  follows: 

(a)  Records  and  Reports  Under  Chapter 
201.— A  person  shall  be  fined  under  title  18. 
unprisoned  for  not  more  than  2  years,  or 
boUi,  if  the  person  knowingly  and  willfully — 

(1)  makes  a  false  entry  in  a  record  or  report 
required  to  be  made  or  preserved  under 
chapter  201  of  this  title; 

(2)  destroys,  mutilates,  changes,  or  by 
another  means  falsifies  such  a  record  or 
report; 

(3)  does  not  enter  required  specified  fects 
and  transactions  in  such  a  record  or  report; 

(4)  makes  or  preserves  such  a  record  or 
report  in  violation  of  a  regulation  prescribed 
or  order  issued  imder  chapter  201  of  this 
title;  or 

(5)  files  a  false  record  or  report  with  the 
Secretary  of  Transportation. 

FRA  believes  that  the  inclusion  of 
these  provisions  for  feilure  to  comply 
with  the  regulations  is  important  to 
ensure  that  compliance  is  achieved. 


Section  241.17    Preemptive  Effect 

Section  241.17  informs  the  public  of 
FRA's  views  regarding  what  will  be  the 
preemptive  effect  of  the  Final  Rule. 
While  the  presence  or  absence  of  such 
a  section  does  not  in  itself  affect  the 
preemptive  effect  of  a  Final  Rule,  it 
informs  the  public  about  the  statutory 
provision  that  governs  the  preemptive 
effect  of  the  rule.  Section  20106  of  title 
49  of  the  United  States  Code  provides 
that  all  regulations  prescribed  by  the 
Secretary  relating  to  railroad  safety 
preempt  any  State  law,  regulation,  or 
order  covering  the  same  subject  matter, 
except  a  provision  necessary  to 
eliminate  or  reduce  an  essentially  local 
safety  hazard  which  provision  is  not 
incompatible  with  a  Federal  law, 
regulation,  or  order  and  does  not 
unreasonably  burden  interstate 
commerce.  With  the  exception  of  a 
provision  that  is  not  incompatible  with 
Federal  law,  not  an  unreasonable 
burden  on  interstate  commerce,  and 
directed  at  an  essentiaUy  local  safety 
hazard,  49  U.S.C.  20106  will  preempt 
any  State  regulatory  agency  rule 
covering  the  same  subject  matter  as  the 
regulations  in  this  Final  Rule. 

Section  241.19    Information  Collection 

This  provision  shows  which  sections 
of  this  part  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  for  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  See 
44  U.S.C.  3501  et  seq.  A  more  detailed 
discussion  of  the  information  collection 
requirements  in  this  part  is  provided 
below. 

Appendix  A — List  of  Lines  Being 
&ctixiterritorially  Dispatched  in 
Accordance  With  the  Regulations 
Contained  in  49  CFR  Part  241,  Revised 
as  of  October  1,  2002 

Appendix  B— Schedule  of  Civil 
Penalties  c 

This  appendix  contains  a  schedule  of 
civil  penalties  to  be  used  in  connection 
with  this  part.  Because  the  penalty 
schedule  is  a  statement  of  agency 
policy,  notice  and  comment  are  not 
required  prior  to  its  issuance.  See  5 
U.S.C.  553(b)(3MA). 

Appendix  C — Geogfaphic  Boundaries  of 
FRA 's  Regions  and  Addtesses  of  FRA 's 
Regional  Headquarters 

This  appendix  contains  a  list  of  FRA's 
eight  regions  and  the  States  that  are 
included  in  those  regions  as  well  as  the 
addresses  and  fex  numbers  of  the  eight 
regional  headquarters  where  notification 
of  emergency  extraterritorial 
dispatching  of  domestic  operations  must 
be  sent 
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VI.  Regulatory  Impact 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  determined  to  be 
significant  imder  both  Executive  Order 
12866  and  DOT  policies  and  procedures 
(44  FR  11034;  Feb.  26. 1979).  ERA  has 
prepared  and  placed  in  the  docket  a 
regulatory  evaluation  addressing  the 
economic  impact  of  this  proposed  rule. 
Dociunent  inspection  and  copying 
facilities  are  available  at  1120  Vermont 
Avenue,  NW.,  7th  Floor,  Washington. 
DC.  Photocopies  may  also  be  obtained 
by  submitting  a  written  request  to  the 
FRA  Docket  Qerk.  Office  of  Chief   . 
Counsel.  Mail  Stop  10.  Federal  Railroad 
Administration.  1120  Vermont  Avenue, 
NW.,  Washington.  DC  20590.  Access  to 
the  docket  may  also  be  obtained 
electronically  through  the  Web  site  for 
the  Docket  Management  System  at 
http://dms.dot.gov. 

As  previously  noted,  currently 
extraterritorial  dispatching  of  train 
operations  in  the  United  States  is  very 
limited.  However,  there  is  the  prospect 
of  increased  use  of  extraterritorial 
dispatchers  in  the  absence  of  regulatory 
restrictions.  FRA  has  discussed  in  detail 
the  significant  safety  concerns 
associated  with  extraterritorial 
dispatching  and  how  the  Final  Rule 
carefully  resolves  these  concerns  in  a 
manner  designed  to  facilitate  cross- 
border  railroad  operations. 

FRA  expects  that  overall  the 
requirements  in  the  rule  would  not 
impose  a  significant  cost  on  the  rail 


industry  over  the  next  twenty  years.  For 
some  rail  operators,  the  total  costs 
incurred  would  exceed  the  total  benefits 
achieved.  For  others,  the  benefits  would 
outweigh  the  costs  incurred. 

The  following  table  presents 
estimated  twenty-year  monetary  impacts 
associated  with  the  locational  and 
emergency  notification  requirements  for 
dispatching  of  United  States  rail 
operations.  These  estimates  represent 
scenarios  previously  considered  by 
railroads  as  well  as  those  that  could 
arise  Erom  future  mergers  between 
Canadian  and  United  States  railroads; 
FRA  is  not  aware  of  any  current  merger 
plans  or  other  plans  to  use  additional 
extraterritorial  dispatchers. 


Description 


CanadaAJ.S.  Iatx>r  rate  dif- 
ferential   

Additional  dispatcher  super- 
visors (higher  latxx  rate)  .. 

Emergency  situation  notifica- 
tion   

Dismissed  employee  com- 
pensation   


Total  Net  Cost  (NPV 
rounded) 


Estimated  20- 
year  costs 
(NPV) 


$7,889,471 
235.403 
3.332 
(10.076.059) 


(1.947.853) 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  proposed  and  Final  Rules  to  assess 
their  impact  on  small  entities.  FRA  has 
prepared  and  placed  in  the  docket  a 
Regulatory  Flexibility  Assessment 
(RFA).  which  assesses  the  small  entity 
impact.  Document  inspection  and 


copying  facilities  are  available  at  1120 
Vermont  Avenue,  NW.,  7th  Floor. 
Washington,  DC  20590.  Photocopies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FRA  Docket  Clerk. 
Office  of  Chief  Counsel.  Mail  Stop  10, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue,  NW.,  Washington.  DC 
20590. 

Pursuant  to  Section  312  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
FRA  has  published  an  interim  policy 
that  formally  establishes  "small 
entities"  as  being  railroads  that  meet  the 
line-haulage  revenue  requirements  of  a 
Class  in  railroad.  For  other  entities,  the 
same  dollar  limit  in  revenue  governs 
whether  a  railroad,  contractor,  or  other 
respondent  is  a  small  entity  (62  FR 
43024,  Aug.  11,1997). 

The  RFA  concludes  that  this  rule  will 
not  have  an  economic  impact  on  a 
sizable  niunber  of  small  entities.  FRA 
further  certifies  that  this  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.  The  sections  that 
contain  the  new  information  collection 
requirements  and  the  estimated  time  to 
fulfill  each  requirement  are  as  follows: 


CFR  section 

Respondent  universe 

Total  annual 
responses 

Average  time 
per  response 

Total  annual  burden 
hours 

Total  an- 
nual bur- 
den cost 

241.7— Waivers: 
(a)  General 

4  railroads 

1  waiver  pet 

4  waiver  pet 

2  waiver  pet 

1  notification  

4  hours  

4  hours 

$157 

/K\      Q#^v*ifil      OiffrMWiC  ratirM"^  ■ 

4  railroads  

4  railroads  

4  rriilrofids 

4  hours 

16  hours 

8  hours  

628 

Extralemk>nal  Dispatching. 
(c)  Fringe  Border  Dispatching 

4  hours  

314 

8  hours  

8  hours  

314 

extraterritorial  dispatching;  ex- 
ceptoons — Notification. 
241.11— Prohit)ition  against  corv 
duciir>g  a  railroad  operation  dis- 
patched  by  an   extraterritorial 
dBpalcher,  jexceptior^ . 

4  railroads  

Included  under 
§241.9. 

Inchided  under 
§241.9 

None 

Inchided  under 
§241.9. 

Included  under 
§241.9. 

N/A  

Included  under 
§241.9. 

Included  under 
§241.9. 

N/A  

(') 

A  ruArnsuiR 

(') 

track  owner's  requiring  or  per- 
mitting use  of  its  line  for  a  rail- 
road operation  dispatched  by 
an    extraterritorial    dispatcher. 

$628  

exoeptiorts. 
241.15— Penalties-False       Re- 
ports/Records. 

N/A 
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'Included  under  §241.9. 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  725  17th  St.. 
NW..  Washington.  DC  20503.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information 
requirements  contained  in  this  final  rule 
between  30  and  60  days  after 
publication  of  this  dociunent  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

FRA  is  not  authorized  to  impose  a 
penalty  on  persons  for  violating 
information  collection  requirements 
which  do  not  display  a  current  OMB 
control  niunber,  if  required.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  any  information  collection 
requirements  resulting  fit>m  this 
rulemaking  action  prior  to  the  effefitive 
date  of  this  rule.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  a  separate  notice  in  the 
Federal  Register. 

D.  Federalism  Implications 

Executive  Order  13132,  entitled, 
"Federalism,"  issued  on  August  4, 1999, 
requires  that  each  agency  "in  a 
separately  identified  portion  of  the 
preamble  to  the  regulation  as  it  is  to  be 
issued  in  the  Federal  KegislBr.  provide!] 
to  the  Director  of  the  Office  of 
Management  and  Budget  a  federalism 
summary  impact  statement,  which 
consists  of  a  description  of  the  extent  of 
the  agency's  prior  consultation  with 
State  and  local  officials,  a  sununary  of 
the  nature  of  their  concerns  and  the 
agency's  position  supporting  the  need  to 
issue  the  regulation,  and  a  statement  of 
the  extent  to  which  the  concerns  of  the 
State  and  local  officials  have  been 
met  •  *  *." 

When  issvung  thelFR  in  this 
proceeding,  FRA  adhered  to  Executive 
Order  13132.  Normally.  FRA  engages  in 
the  required  Federalism  consultation 
during  die  early  stages  of  the 
rulemaking  through  meetings  of  the  full 
Railroad  Safiety  Advisory  Committee 
("RSAC").  on  which  several 
r^resentatives  of  groups  representing 
State  and  local  officials  sit.  However, 
when  issuing  the  IFR,  FRA  determined 
that,  because  the  possibility  existed  that 
railroads  could  have  commenced 
extensive  extraterritorial  dispatching  at 
any  time,  these  issues  had  to  be 
addressed  %nthout  the  benefit  of  a 


presentation  to  the  full  RSAC.  In  order 
to  comply  with  Executive  Ordw  13132, 
when  preparing  the  IFR.  FRA  sent  a 
letter  soliciting  comment  on  the 
Federalism  implications  of  this  IFR  (and 
the  NPRM  involving  part  219)  that  FRA 
simultaneously  published  to  nine 
groups  designated  as  representatives  few 
various  State  and  local  officials.  The 
nine  oiganizations  woe  as  follows:  the 
American  Associaticm  of  State  Highway 
and  Transportation  Officials  (AASHTO). 
the  Association  of  State  Rail  Safety 
Managers,  the  Council  of  State 
Govraximents,  the  Nations^  Association 
of  Counties,  the  National  Association  of 
Towns  and  Townships,  the  National 
Conference  of  State  Legislatures,  the 
National  Governors'  Association,  the 
National  League  of  Cities,  and  the  U.S. 
Conference  of  Mayors. 

In  addition,  FRA  representatives  had 
infcHinal  discussions  with 
representatives  of  some  of  those  groups. 
During  one  such  consultation,  a 
representative  of  AASHTO  expressed 
confidence  that  FRA  and  State  interests 
would  closely  coincide  on  these  issues. 
He  noted  that  the  September  2000 
meeting  of  AASHTO's  Standing 
Committee  on  Rail  Transportation 
would  include  a  significant  discussion 
of  the  pending  STB  proceeding 
(involving  the  proposed  consolidation 
of  CN  and  BNSF),  with  the  implication 
that  FRA's  rulemakings  may  be  a 
current  topic  at  that  time.  As  of  the  date 
FRA  published  the  IFR,  FRA  had  not 
received  any  indication  of  concerns 
about  the  Federalism  implications  of 
this  rulemaking  from  these 
representatives.  In  addition,  none  of  the 
groups  submitted  comments  in  response 
to  the  IFR.  Therefore,  FRA  does  not 
believe  that  this  Final  Rule  raises  any 
federalism  issues. 

E.  Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accmdance  with  its  "Procedures  for 
Considering  Environmental  Impacts" 
(FRA's  Procedures)  (64  FR  28545.  May 
26. 1999)  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  related 
regulatory  requirements.  FRA  has 
determined  that  this  regulation  is  not  a 
major  FRA  action  (requiring  the 
preparation  of  an  environmental  impact 
statement  or  oivironmental  assessment) 
because  it  is  categorically  excluded  from 
detailed  environmental  review  pursuant 
to  section  4(cK20)  of  FRA's  Procedures. 
64  FR  28545,  28547.  May  26, 1999. 
Section  4(c)(20)  reads  as  follows: 

(c)  Actions  Categ(Mically  Excluded.  Certain 
classes  of  FRA  actions  have  been  detennined 
to  be  cat^orically  excluded  from  the 


requirements  of  these  Procedures  as  they  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human  environment. 

*  *  *  The  following  classes  of  FRA  actions 
are  categorically  excluded: 

*  •         •         *         • 

(20)  Promulgation  of  railroad  safety  rules 
and  policy  statements  that  do  not  result  in 
significantly  increased  emissions  of  air  or 
water  pollutants  or  noise  or  increased  traffic 
congestion  in  any  mode  of  transportation. 

In  accordance  with  section  4(c)  and 
(e)  of  FRA's  Procedures,  the  agency  has 
further  concluded  that  no  extraordinary 
circiunstances  exist  with  respect  to  this 
regulation  that  might  trigger  the  need  fat 
a  more  detailed  environmental  review. 
As  a  result,  FRA  finds  that  this 
regulation  is  not  a  major  Federal  action 
significanUy  affecting  the  quality  of  the 
human  environment. 

F.  Unfimded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Section  201  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  2  U.S.C.  1531),  each 
federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  202  of  the  Act  (2  U.S.C. 
1532)  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  the  promulgation  of  any  rule 
that  includes  any  Federal  mandate  that 
may  result  in  expenditiire  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  (adjusted 
annually  for  inflation)  in  any  1  year,  and 
before  promidgating  any  final  rule  for 
which  a  general  notice  of  proposed 
rulemaking  was  published,  the  agency 
shall  prepare  a  written  statement" 
detailing  the  efiiect  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  The  Final  Rule  would  not  result 
in  the  expmditure,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year, 
and  thus  preparation  of  such  a 
statement  is  not  required. 

G.  Energy  Impact 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355  (May  22, 
2001).  Under  the  Executive  Order,  a 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  (normally 
published  in  the  Federal  Regialer)  that 
promulgAes  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry. 
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advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
mlemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  FRA  has 
evaluated  this  Final  Rule  in  accordance 
%vith  Executive  Order  13211.  FRA  has 
determined  that  this  Final  Rule  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Consequently,  FRA  has 
determined  that  this  regidatory  action  is 
not  a  "significant  energy  action"  within 
the  meaning  of  Executive  Order  13211. 

List  of  Subjects  in  49  CFR  Part  241 

Communications,  Penalties,  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

TheRuk 

For  the  reasons  set  forth  in  the 
preamble,  FRA  amends  chapter  II, 
subtitle  B  of  title  49,  Code  of  Federal 
Regulations,  by  adding  part  241  to  read 
as  follows: 

PART  241— UNTTED  STATES 
L0CAT10NAL  REQUIREMENT  FOR 
DISPATCHING  OF  UNTTED  STATES 
RAIL  OPERATIONS 

24 1 .  t    Purpose  and  scope. 

241.3    Application  and  responsibility  for 

compliance. 
241.5    ijefinitions. 
241.7    Waivers. 
241.9    Prohibition  against  extraterritorial 

dispatching:  exceptions. 
241.11    Prohibition  against  conducting  a 
railroad  operation  dispatched  by  an 
extraterritorial  dispatcher:  exceptions. 
241.13    Prohibition  against  track  owner's 
requiring  or  permitting  use  of  its  line  for 
a  railroad  operation  dispatched  by  an 
extraterritorial  dispatcher;  exceptions. 
24 1 . 1 5    Penalties  and  other  consequences 

for  noncompliance. 
241.17    Preemptive  effect. 
241.19    Information  collection. 
Appendix  A  to  Part  241 — List  of  Lines  Being 
Extraterritorially  Dispatched  in 
Accordance  With  the  Regulations 
ConUined  in  49  CFR  Part  241,  Revised  as 
ofOctober  1,2002 
Appendix  B  to  Part  241 — Schedule  of  Civil 

Penalties 
Appendix  C  to  I'art  241 — Geographical 
Eioundaries  of  FRA's  R^ons  and 
Addresses  of  FRi^'s  Regional  Headquarters 

Antfaority:  49  U.S.C.  20103,  20ld7.  21301. 
21304.  21311;  28  U.S.C.  2461,  note;  49  CFR 
1.49. 


ia«i.i 

(a)  The  purpose  of  this  part  is  to 
prevent  railroad  accidents  and 
incidents,  and  consequent  injuries, 
deaths,  and  property  damage,  that 
would  result  from  improper  dispatching 
of  railroad  operations  in  the  United 
States  by  individuals  located  outside  of 
the  United  States. 

(b)  This  part  prohibits  extraterritorial 
dispatching  of  railroad  operations, 
conducting  railroad  operations  that  are 
extraterritorially  dispatched,  and 
allowing  track  to  be  used  for  such 
operations,  subject  to  certain  stated 
exceptions.  This  part  does  not  restrict  a 
railroad  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

S  241 .3    Application  and  responsibflity  for 
compliance. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
railroads. 

(b)  This  part  does  not  apply  to — 

(1)  A  railroad  that  operates  only  on 
track  inside  an  installation  that  is  not 
part  of  the  general  railroad  system  of 
transportation;  or 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  coimected  to  the 
general  railroad  system  of 
transportation. 

(c)  Although  the  duties  imposed  by 
this  part  are  generally  stated  in  terms  of 
a  duty  of  a  railroad,  each  person, 
including  a  contractor  for  a  railroad, 
who  performs  a  function  covered  by  this 
part,  shall  perform  that  fimction  in 
accordance  with  this  part. 

f241.5    Definitions. 

As  used  in  this  part: 

Administrator  means  the 
.  Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

Dispatch  means — 

(1)  To  perform  a  function  that  would 
be  classified  as  a  duty  of  a  "dispatching 
service  employee,"  as  that  term  is 
defined  by  the  hours  of  service  laws  at 
49  U.S.C.  21101(2).  if  the  function  were 
to  be  performed  in  the  United  States. 
For  example,  to  dispatch  means,  by  the 
use  of  an  electrical  or  mechanical 
device — 

(i)  To  control  the  movement  of  a  train 
or  other  on-track  equipment  by  the 
issuance  of  a  written  or  verbal  authority 
or  permission  affecting  a  railroad 
operation,  or  by  establishing  a  route 
through  the  use  of  a  railroad  signal  or 
train  control  system  but  not  merely  by 
aligning  or  realigning  a  switch;  or 

Ui)  To  control  the  occupancy  of  a 
track  by  a  roadway  worker  or  stationary 
on-track  equipment,  or  both;  or 


(iii)  To  issue  an  authority  for  woridng 
limits  to  a  roadway  worker. 

(2)  The  term  dispatch  does  not 
include  the  action  of  personnel  in  the 
field— 

(i)  Effecting  implementation  of  a 
written  or  verbal  authority  or 
permission  affecting  a  railroad  operation 
or  an  authority  or  permission  affecting 
a  railroad  operation  or  an  authority  for 
working  limits  to  a  roadway  worker 
[e.g..  initiating  an  interlocking  timing 
-  device,  authorizing  a  train  to  enter 
working  limits);  or 

(ii)  Operating  a  function  of  a  signal 
system  designed  for  use  by  those 
personnel. 

Dispatcher  means  any  individual  who 
dispatches. 

Emergency  means  an  unexpected  and 
unforeseeable  event  or  situation  that 
affects  a  railroad's  ability  to  use  a 
dispatcher  in  the  United  States  to 
dispatch  a  railroad  operation  in  the 
United  States  and  that,  absent  the 
railroad's  use  of  an  extraterritorial 
dispatcher  to  dispatch  the  railroad 
operation,  would  either  materially 
disrupt  rail  service  or  pose  a  substantial 
safety  hazard. 

Employee  means  an  individual  who  is 
engaged  or  compensated  by  a  railroad  or 
by  a  contractor  to  a  railroad  to  perform 
any  of  the  duties  defined  in  this  part. 

Extraterritorial  dispatcher  means  a 
dispatcher  who,  while  located  outside 
of  the  United  States,  dispatches  a 
railroad  operation  that  occurs  in  the 
United  States. 

Extraterritorial  dispatching  means  the 
act  of  dispatching  a  railroad  operation 
that  occurs  on  trackage  in  the  United 
States  by  a  dispatcher  located  outside  of 
the  United  States. 

Fringe  border  dispatching  means  the 
act  of  extraterritorial  dispatching  a 
railroad  operation  that  occurs  on 
trackage  in  the  United  States 
immediately  adjacent  to  the  border 
between  the  United  States  and  Canada 
or  the  border  between  the  United  States 
and  Mexico  by  a  dispatcher  who  is  a 
railroad  employee  located  in  Canada  or 
Mexico. 

FRA  means  the  Federal  Railroad 
Administration,  United  States 
Department  of  Transportation. 

Movement  of  a  train  means  the 
movement  of  one  or  more  locomotives 
coupled  with  or  without  cars,  requiring 
an  air  brake  test  in  accordance  with  part 
232  or  part  238  of  this  chapter,  except 
during  switching  operations  or  where 
the  operation  is  that  of  classifying  and 
assembling  rail  cars  within  a  railroad 
yard  for  the  purpose  of  making  or 
breaking  up  trains. 

Occupancy  of  a  track  by  a  roadway 
worker  or  stationary  on-tlack  equipment 
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or  both  refers  to  the  physical  presence 
of  a  roadway  worker  or  stationary  on- 
track  equipment,  or  both,  on  a  track  for 
the  piupose  of  making  an  inspection, 
repair,  or  another  activity  not  associated 
with  the  movement  of  a  train  or  other 
on-track  equipment. 

Person  means  an  entity  of  a  type 
covered  under  1  U.S.C.  1,  inclutUng  but 
not  limited  to  the  following:  a  railroad: 
a  manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  an 
owner,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
an  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  an 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 
,     Railroad  means  any  form  of 
nonhighway  ground  transportation  that 
•runs  on  rails  or  electromagnetic 
guideways  and  any  i>erson  providing 
such  transportation,  including — 

(1)  Commuter  or  other  short-haul 
railroad  passenger  service  in  a 
metropolitan  or  subiuban  area  and 
commuter  railroad  service  that  was 
operated  by  the  Consolidated  Rail 
Corporation  on  January  1, 1979;  and 

(2)  High  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads;  but  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

Railroad  contractor  means  a 
contractor  to  a  railroad  or  a 
subcontractor  to  a  contractor  to  & 
railroad. 

Railroad  operation  means  the 
movement  of  a  train  or  other  on-track 
equipment  (other  than  on-track 
eqmpment  used  in  a  switching 
operation  or  where  the  operation  is  that 
of  classifying  and  assembling  rail  cars 
within  a  railroad  yard  for  the  purpose  of 
making  or  breaking  up  a  train),  or  the 
activity  that  is  the  subject  of  an 
authority  issued  to  a  roadway  worker  for 
working  limits. 

Roadway  worker  means  any  employee 
of  a  railroad,  or  of  a  contractor  to  a 
railroad,  whose  duties  include 
inspection,  construction,  maintenance, 
or  repair  of  railroad  track,  bridges, 
roadway,  signal  and  communication 
systems,  electric  traction  systems, 
roadway  facilities,  or  roadway 
maintenance  machinery  on  or  near  track 
or  with  the  potential  of  fouling  a  track, 
and  flagmen  and  watchmen/lookouts. 

State  means  a  State  of  the  United 
States  of  America  or  the  District  of 
Coliunbia. 

United  States  means  all  of  the  States. 


Woridng  limits  means  a  segment  of 
track  with  definite  boimdaries 
established  in  accordance  with  part  214 
of  this  chapter  upon  which  trains  and 
engines  may  move  only  as  authorized  by 
the  roadway  worker  having  control  over 
that  defined  segment  of  track.  Woridng 
limits  may  l^e  established  through 
"exclusive  track  occupancy," 
"inaccessible  track."  "foul  time,"  or 
"train  coordination"  as  defined  in  part 
214  of  this  chapter. 

{241.7    Waivers. 

(a)  General.  (1)  A  person  subject  to  a 
requirement  of  this  part  may  petition 
the  Administrator  for  a  waiver  of 
compliance  with  such  requirement. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  filing  of  such  a  petition 
does  not  affect  that  person's 
responsibility  for  compliance  with  that 
requirement  while  the  petition  is  being 
considered. 

(2)  (i)  Each  petition  for  waiver  under 
this  section  shall  be  filed  in  the  manner 
and  contain  the,  information  required  by 
part  211  of  this  chapter. 

(ii)  Petitions  seeking  approval  to 
conduct  fringe  border  operations  shall 
also  comply  with  the  requirements  of 
paraoaph  (c)  of  this  section. 

(iiij  Petitioners  not  filing  under 
paragraph  (c)  of  this  section  should 
review  the  guidelines  at  66  FR  63942 
(Dec.  11.  2001).  and  frame  their 
petitions  to  address  the  safety  and 
security  concerns  articulated  in  the 
preamble,  or  contact  the  Office  of  the 
Chief  Counsel,  RCC-12,  FRA,  1120 
Vermont  Avenue,  NW.,  Stop  10, 
Washington,  DC  20590,  for  a  copy  of  the 
guidelines. 

(3)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  that  the 
Administrator  deems  ne  essary. 

(b)  Special  dispensation  for  existing 
extraterritorial  dispatching.  (1)  A 
railroad  that  files  a  waiver  request 
seeking  to  continue  extraterritorial 
dispatch  of  an  operation  that  it  has 
dispatched  from  Canada  or  Mexico 
pursuant  to  regulations  contained  in  49 
CFR  part  241,  revised  as  ofOctober  1, 
2002,  may  continue  extraterritorial 
dispatching  of  that  operation  until  the 
railroad's  waiver  request  is  acted  upon 
by  FRA  if  the  petition  is  filed  no  later 
than  April  11.  2003. 

(2)  Ifthe  waiver  request  is  for  an 
operation  not  listed  in  appendix  A- to 
this  part,  the  waiver  request  must 
describe  when  the  extraterritorial 
dispatching  of  the  operation 
commenced  and  how  the  dispatching 
was  authorized  by  regulations  contained 


in  49  CFR  part  241,  revised  as  of 
October  1,  2002.  FRA  will  notify  the 
railroad  if  FRA  determines  that  the 
operation  was  not  permitted  by  the 
terms  of  those  regtdations. 

(c)  Fringe  border  dispatching.  (1)  A 
waiver  request  to  have  a  railroad 
employee  located  in  Canada  or  in 
Mexico  dispatch  a  railroad  operation  in 
the  United  States  immediately  adjacent 
to  the  border  of  the  country  in  which 
the  dispatcher  conducts  the  dispatching 
will  generally  be  approved  by  FRA, 
subject  to  any  conditions  imposed  by   ^ 
FRA,  if  the  waiver  request  meets  all  of 
the  terms  of  paragraphs  (c)(2)  and  (3)  of 
this  section.  A  proponent  of  a  waiver 
request  may  seek  relief  from  the  terms 
of  paragraphs  (c)(2)  and  (3)  of  this 
section. 

(2)  The  railroad  proposing  to  conduct 
the  fringe  border  dispatching  shall 
supply  the  following  documents  as  part 
of  the  waiver  request: 

(i)  A  description,  by  railroad  division, 
applicable  subdivision(s),  and 
mileposts,  of  the  line  proposed  to  be 
dispatched; 

(ii)  A  copy  of  the  operating  rules  of 
the  railroad  that  would  apply  to  the 
proposed  fringe  border  dispatching, 
including  hoiu«  of  service  limitations, 
and  the  railroad's  program  for  testing 
the  dispatchers  in  accordance  with 
these  operating  rules  and  for  ensuring 
that  the  dispatchers  do  not  work  in 
excess  of  the  hours  of  service 
restrictions; 

(iii)  A  copy  of  the  railroad's  drug  and 
alcohol  abuse  prevention  program  that 
applies  to  the  fiinge  border  dispatchers. 
"The  program  shall,  to  the  extent 
permitted  by  the  laws  of  the  country 
where  the  dispatching  occurs,  contain 
the  following: 

(A)  Preemployment  drug  testing; 

(B)  A  general  prohibition  on 
possession  and  use  of  alcohol  and  drugs 
while  on  duty; 

(C)  Reasonable  cause  alcohol  and  drug 

testing; 

(D)  A  policy  dealing  with  co-worker 
and  self-reporting  of  alcohol  and  drug 
abuse  problems; 

(E)  Post-accident  testing;  and 

(F)  Random  drug  testing; 

(iv)  The  steps  the  railroad  has  taken 
to  ensure  the  security  of  the  dispatch 
center  where  the  fringe  border 
dispatching  will  take  place; 

(v)  The  railroad's  plans  for  complying 
with  the  requirements  of  paragraph 
{c)(3)  of  this  section;  and 

(vi)  A  verification  from  a  government 
agency  in  the  country  where  the 
dispatching  will  occtir  that  the  agency 
has  safety  jurisdiction  over  the  railroad 
and  the  proposed  dispatching,  and  that 
the  railroad's  safety  programs  referenced 
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in  paragraphs  (c)(2)(ii)  and  (iii)  of  this 
section  meet  the  safety  requirements 
established  by  the  agency  or.  in  the 
absence  of  established  safety 
requirements,  that  the  programs  are 
satisfactory  to  the  agency. 

(3)  Except  as  otherwise  approved  by 
FRA,  fringe  border  dispatching  must 
comply  with  the  following 
requirements: 

(i)  The  trackage  in  the  United  States 
being  extraterritorially  dispatched  shall 
not  exceed  the  following  route  miles, 
measured  from  the  point  that  the 
trackage  crosses  the  United  States 
border: 

(A)  For  operations  conducted 
pursuant  to  the  regulations  contained  in 
49  CFR  part  241,  revised  as  of  October 
1,  2002.  the  route  miles  shall  be  the 
miles  normally  operated  by  the  railroad 
in  conducting  the  operation;  and 

(B)  For  all  other  operations,  the  route 
miles  shall  not  exceed  five  miles. 

(ii)  Except  for  unforeseen 
circumstances  such  as  equipment 
failure,  accident,  casualty,  or 
incapacitation  of  a  crew  member,  each 
extraterritorially  dispatched  train  shall 
be  under  the  control  of  the  same 
assigned  crew  for  the  entire  trip  over  the 
extraterritorially  dispatched  trackage. 

(iii)  The  fringe  border  dispatcher  shall 
commimicate  instructions  to  the  train 
crew  and  maintenance  of  way 
employees  working  on  the  line  in  the 
English  language  and,  when  referencing 
imits  of  measurement,  shall  use  English 
units  of  measurement. 

(iv)  The  rail  line  shall  be  under  the 
exclusive  control  of  a  single  dispatching 
district  or  desk;  and 

(v)  The  dispatching  of  the  train  shall 
be  transferred  from  the  fringe  border 
dispatcher  to  a  dispatcher  located  in  the 
United  States  at  one  of  the  following 
locations  within  the  mileage  limits 
mandated  in  paragraph  (c)(3)(i)  of  this 
section: 

(A)  Interchange  point; 

(B)  Signal  control  point; 

(C)  Junction  of  two  rail  lines: 

(D)  Established  crew  change  point; 

(E)  Yard  or  yard  limits  location; 

(F)  Inspection  point  for  U.S.  Customs, 
Immigration  and  Naturalization  Service, 
Department  of  Agricultvue,  or  other 
governmental  inspection:  or 

(G)  Location  where  there  is  a  change 
in  the  method  of  train  operations. 

f  241.9    Prohtt)ttion  against  •xtratarrttorial 
diapatcMng;  memption*. 

(a)  General.  Except  as  provided  in 
§  241.7(d)  and  paragraphs  (b)  and  (c)  of 
this  section,  a  railroad  subject  to  this 
part  shall  not  require  or  permit  a 
dispatcher  located  outside  the  United 
States  to  dispatch  a  railroad  operation 


that  occurs  in  the  United  States  if  the 
dispatcher  is  employed  by  the  railroad 
or  by  a  contractor  to  the  railroad. 

(b)  Transitional  period  to  continue 
existing  extraterritorial  dispatching.  A 
railroad  that  has  normally 
extraterritorially  dispatched  railroad 
track  in  the  United  States  from  Canada 
or  Mexico  pursuant  to  the  regulations 
contained  in  49  CFR  part  241,  revised  as 
of  October  1,  2002,  may  continue 
extraterritorial  dispatching  of  that 
raifroad  track  until  April  10,  2003,  to 
permit  the  railroad  an  opportimity  to 
file  a  waiver  request  pursuant  to  §  241.7. 

(c)  Emergencies.  (1)  In  an  emergency 
situation,  a  railroad  may  require  or 
permit  one  of  its  dispatchers  located 
outside  the  United  States  to  dispatch  a 
railroad  operation  that  occurs  in  the 
United  States,  provided  that: 

(i)  The  dispatching  railroad  notifies 
the  FRA  Regional  Administrator  of  each 
FRA  region  where  the  railroad  operation 
was  conducted,  in  writing  as  soon  as 
practicable,  of  the  emergency;  and 

(ii)  The  extraterritorial  dispatching  is 
limited  to  the  diuation  of  the 
emergency. 

(2)  Written  notification  may  be  made 
either  on  paper  or  by  electronic  mail. 

(3)  A  list  of  the  States  that  make  up 
the  FRA  regions  and  the  street  and  e- 
mail  addresses  and  fax  numbers  of  the 
FRA  Regional  Administrators  appears  in 
appendix  C  to  this  part. 

(d)  Liability.  The  Administrator  may 
hold  either  the  railroad  that  employs  the 
dispatcher  or  the  railroad  contractor  that 
employs  the  dispatcher,  or  both, 
responsible  for  compliance  with  this 
section  and  subject  to  civil  penalties 
under  §241.15. 

1241.11    Prohibition  against  conducting  a 
railroad  operation  dispatched  by  an 
axtratarritoriai  dispatcher;  exceptions. 

(a)  General.  Except  as  provided  in 
§  241.5(d)  or  paragraphs  (b)  and  (c)  of 
this  section,  a  railroad  subject  to  this 
part  shall  not  conduct,  or  contract  for 
the  conduct  of,  a  railroad  operation  in 
the  United  States  that  is  dispatched 
from  a  location  outside  of  the  United 
States. 

(b)  Transitional  period  to  continue 
existing  extraterritorial  dispatching.  A 
railroad  that  has  normally  conducted,  or 
contracted  for  the  conduct  of,  a  railroad 
operation  in  the  United  States  that  is 
extraterritorially  dispatched  pursuant  to 
the  regulations  contained  in  49  CFR  part 
241,  revised  as  of  October  1,  2002,  may 
continue  to  conduct  or  contract  for  the 
conduct  of  the  operation  until  April  10, 
2003,  to  permit  the  railroad  an 
opportunity  to  file  a  waiver  request 
pursuant  to  §  241.7. 


(c)  Emergencies.  (1)  In  an  emergency 
situation,  a  railroad  may  conduct,  or 
contract  for  the  conduct  of,  a  railroad 
operation  in  the  United  States  that  is 
dispatched  from  a  location  outside  the 
United  States,  provided  that: 

(i)  The  dispatching  railroad  notifies 
the  FRA  Regional  Administrator  of  each 
FRA  region  where  the  railroad  operation 
was  conducted,  in  writing  as  soon  as 
practicable,  of  the  emergency:  and 

(ii)  The  extraterritorial  dispatching  is 
limited  to  the  dination  of  the 
emergency. 

(2)  Written  notification  may  be  made 
either  on  paper  or  by  electronic  mail. 

(3)  A  list  of  the  States  that  make  up 
the  FRA  regions  and  the  street  and  e- 
mail  addresses  and  fax  numbers  of  the 
FRA  Regional  Administrators  appears  in 
appendix  C  to  this  part. 

(d)  Liability.  The  Administrator  may 
hold  either  the  railroad  that  conducts 
the  railroad  operation  or  the  railroad 
contractor  that  conducts  the  operation, 
or  both,  responsible  for  compliance  with 
this  section  and  subject  to  civil 
penalties  tmder  §  241.15. 

f  241 .13    Prohibition  against  trade  owner's 
requiring  or  permitting  use  of  its  line  for  a 
railroad  operation  dispatched  by  an 
extraterritorial  dispetcher;  exceptions. 

(a)  General.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section,  an 
owner  of  railroad  track  located  in  the 
United  States  shall  not  require  or  permit 
the  track  to  be  used  for  a  railroad 
operation  that  is  dispatched  from 
outside  the  United  States. 

(b)  Transitional  period  to  continue 
existing  extraterritorial  dispatching.  An 
owner  of  a  track  segment  located  in  the 
United  States  that  is  extraterritorially 
dispatched  piu^uant  to  the  regulations 
contained  in  49  CFR  241,  revised  as  of 
October  1,  2002,  may  require  or  permit 
the  track  segment  to  be  continued  to  be 
used  for  a  railroad  operation  that  is 
extraterritorially  dispatched  until  April 
10,  2003,  to  permit  the  railroad  an 
opportunity  to  file  a  waiver  request 
pursuant  to  §  241.7. 

(c)  Emergencies.  In  an  emergency 
situation,  an  owner  of  railroad  track 
located  in  the  United  States  may  require 
or  permit  the  track  to  be  used  for  a 
railroad  operation  that  is  dispatched 
frtim  outside  the  United  States, 
provided  that: 

(1)  The  dispatching  railroad  notifies 
the  FRA  Regional  Administrator  of  each 
FRA  region  where  the  operation  was 
conducted,  in  writing  as  soon  as 
practicable,  of  the  emergency  and 

(2)  The  extraterritorial  dispatching  is 
limited  to  the  duration  of  the 
emergency.  Written  notification  may  be 
made  either  on  paper  or  by  electronic 
mail. 
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(d)  Liability.  The  Administrator  may 
hold  either  the  track  owner  or  the 
assignee  imder  §  213.5(c)  of  Ihis  chapter 
( if  any),  or  both,  responsible  for 
compliance  with  this  section  and 
subject  to  civil  penalties  imder  §  241.15. 
A  common  carrier  by  railroad  that  is 
directed  by  the  Surface  Transportation 
Board  to  provide  service  over  the  track 
in  the  United  States  of  another  railroad 
under  49  U.S.C.  11123  is  considered  the 
owner  of  that  track  for  the  purposes  of 
the  application  of  this  section  during 
the  period  that  the  directed  service 
order  remains  in  effect. 


1241.15 


(a)  Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  sudi  requirement  is 
subject  to  a  dvil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 


willful  violations,  and,  where  a  grossly 
Diligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 

T irate  offense. 
)  An  individual  who  violates  any 
requirement  of  this  part  Or  causes  the 
violation  of  any  sudi  requiremoit  may 
be  subject  to  disqualification  frt>m 
safety-sensitive  service  in  accordance 
with  part  209  of  this  chapter. 

(c)  A  person  who  knowingly  and 
willfully  falsifies  a  record  or  report 
required  by  this  part  may  be  subject  to 
criminal  penalties  imder  49  U.S.C 
21311. 

S241.17    Preemptive  effect 

Under  49  U.S.C.  20106.  the 
regulations  in  this  part  preempt  any 
State  law,  regulation,  or  order  covering 


the  same  subject  matter,  except  an 
additional  or  more  stringent  law, 
regulation,  or  order  thaUis  necessary  to 
eliminate  or  reduce  an  essentially  local 
safety  hazard;  is  not  incompatible  with 
a  law.  regulation,  or  order  of  the  United 
States  Government;  and  does  not 
impose  an  uiueasonable  burden  on 
interstate  commerce. 

f  241.19    Inlormalion  coltection. 

(a)  The  information  collection 
requirements  of  this  part  are  being 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  tlte  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

(b)  The  information  collection 
requirements  are  found  in  the  following 
sections:  §  241.7(a),  (b),  (c);  241.9(c); 
241.11(c);  241.13(c);  and  214.15.  When 
an  effective  date  for  these  sections  is 
established.  FRA  will  publish  notice  of 
that  date  in  the  Federal  Register. 


Appendix  A  to  Part  241— List  of  Lines  Bring  Extraterritorially  Dispatched  in  Accordance  With  the  Regulations  Contained 
in  49  CFR  Part  241,  Revised  as  of  October  1, 2002 


Description  c*  United  States  trade  segment  being 
extraterritorially  depatched 

Length  of  United  States' 
track  segment 

Railroad  conducting  the  dispatching 

Maine:  Between  Vanceboro,  Maine  and  BrowmnUe  Junc- 
tion, Maine. 
Michigan: 

U.S.  trackage  between  Windsor,  Ontario,  and  De- 
troit. Michigan. 
U.S.  trackage  between  Samia,  Ontario,  and  Port 
Huron,  Michigan. 
Minnesota:    Sprague   Subdivision,   between   Baudette, 
Minnesota,  and  Intemationai  Boundary,  Minnesota. 

99mtles          

Eastern  Maine  Ry.  Co. 

1  8  miles 

Canadian  Pacific  Railway  Company. 

3 1  mUes        

Canadian  National  Railway  Company  (CN). 

43.8  miles 

CN. 

Appendix  B  to  Part  241— Schedule  of  Ovil  Penalties  ^ 


Sections 


241.9(a)  Requiring  or  permitting  extraterritorial  dispatdwng  of  a  railroad  operatkxi 

(b)  Failing  to  notify  FRA  about  extratemtorial  dispatching  of  a  railroad  operation  in  an  emergency  situatkxi 

241 .1 1    Conducting  a  railroad  operation  that  is  extraterritorially  dispatched: 

.     (a)(1)  Generally  

(a)(2)  In  an  emergency  situation-where  dispatching  railroad  falls  to  notify  FRA  of  the  extraterritorial  dispatching 
241.13    Requiring  or  pennitting  track  to  be  used  for  the  conduct  of  a  railroad  operatkjn  that  is  extraterritorially  de- 
patched: 

(aMI)  Generally  .•».... ••■"• -; 

(a)(2)  In  an  emergency  situatkXHwhere  dispatching  railroad  fails  to  notify  FRA  of  the  extratemtonal  dispatching 


Violatnn 


$7,500 
5,000 

7.500 
2.500 


7.500 
2,500 


WiHful  viola- 
tnn 


$11,000 
7,500 

11,000 
5,000 


11.000 
5,000 


'  A  oenaltv  may  be  assessed  against  an  indivkJual  only  for  a  willful  vkjiatton.  The  Administrator  resen«s  the  right  to  assess  a  penalty  of  up  to 
$22,000  for  any  violation  where  circumstances  wanant.  See  49  U.S.C.  21301 ,  21304  and  49  CFR  part  209  appen<ti(  A.  ^^ 

2  Further  designations  for  certain  provisions,  not  found  in  the  CFR  citation  for  those  provisions,  and  not  found  in  this  Ap(»ndix.  are  FRA  omce 
of  Chief  Counsel  computer  codes  added  as  a  suffix  to  the  CFR  citation  and  used  to  expedite  impositron  of  avil  penalties  for  violations.  FRA  re- 
serves the  right.  shouW  litigatkxi  become  necessary,  to  substitute  in  its  complaint  the  CFR  citation  in  place  of  the  combined  designation  cited  in 
the  civil  penalty  demand  letter. 


Appendix  C  to  Part  241— Geographical 
Boundaries  of  FRA's  Regions  and 
Addresses  of  FRA's  Regional 
Headquarters 

The  geographical  boundaries  of  FRA's 
eight  regions  and  the  addresses  for  the 


regional  headquarters  of  those  regions  are  as 
follows: 

(1)  RegioA  1  consists  of  Maine,  Vennont, 
New  Hampshire,  New  York,  Massachusetts, 
Rhode  Island,  Connecticut,  and  New  Jersey. 
The  mailing  address  of  the  Regional 
Headquarters  is:  55  Broadway.  Room  1077, 
Cambridge,  Massachusetts  02142.  The  fax 


number  is  617-494-2967.  The  electronic 
mail  (E-mail)  address  of  the  Regional 
Administrator  for  Region  1  is: 
Mark.McKeon@fra.dot.gov. 

(2)  Region  2  consists  of  Peiuisylvania, 
Delaware,  Maryland,  Ohio,  West  Virginia, 
Virginia,  and  Washington,OC.  The  mailing 
address  of  the  Regional  Headquarters  is:  Two 
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International  Plaza.  Suite  550,  Philadelphia. 
Pennsylvania  19113.  The  fax  number  is  610- 
521-8225.  The  E-mail  address  of  the  Regional 
Administrator  for  Region  2  is: 
David.Myers@fTa.dot.gov. 

(3)  Regfon  3  consists  of  Kentucky, 
Tennessee,  North  Carolina.  South  Carolina, 
Georgia,  Alabama,  Mississippi,  and  Florida. 
The  mailing  address  of  the  Regional 
Headquarters  is:  Atlanta  Federal  Center,  61 
Foisythtf  Street.  SW..  Suite  16T20.  Atlanta. 
Georgia  30303.  The  f»x  number  is  404-562- 
3830.  The  E-mail  address  of  the  Regional 
Administrator  for  Region  3  is: 
Fred.Dennin9fra.dot.gav. 

(4)  Region  4  consists  of  Minnesota. 
Wisconsin.  Michigan.  Illinois,  and  Indiana. 
The  mailing  address  of  the  Regional 
Headquarters  is:  300  West  Adams  Street.  Rm 
310.  Chicago.  Illinois  60606.  The  ^  number 
is  312-886-9634.  The  E-mail  address  of  the 


Regional  Administrator  for  Region  4  is: 
Laurence.Hasvold@fm.dot.gov. 

(5)  Region  5  consists  of  New  Mexico. 
Oklahoma,  Arkansas.  Louisiana  and  Texas. 
The  mailing  address  of  the  R^onal 
Headquarters  is:  4100  International  Plaza, 
Suite  450,  Fort  Worth,  Texas.  76109-4820. 
The  fax  number  is  817-284-3804.  The  E-mail 
address  of  the  Regional  Administrator  for 
Region  5  is:  John.Megary@frv.dot.gov. 

(6)  Region  6  consists  of  Nebraska,  Iowa, 
Colorado.  Kansas,  and  Missouri.  The  mailing 
address  of  the  Regional  Headquarters  is:  911 
Locust  Street,  Suite  464.  Kansas  City. 
Missouri  64106.  The  fiax  number  is  816-329- 
3867.  The  E-mail  address  of  the  Regional 
Administrator  for  Region  6  is: 
DarTell.Tisoi@fra.dot.gov. 

(7)  Regfon  7  consists  of  California,  Nevada, 
Utah,  Arizona,  and  Hawaii.  The  mailing 
address  of  the  Regional  Headquarters  is:  801 


I  Street,  Suite  466,  Sacramento,  California 
95814.  The  fax  number  is  916-498-6546.  The 
E-mail  address  of  the  Regional  Administrator 
for  R^on  7  is:  Alvin.Settje@fm.dot.gov. 

(8)  Region  8  consists  of  Washington,  Idaho, 
Montana,  North  Dakota,  Oregon,  Wyoming. 
South  Dakota,  and  Alaska.  The  mailing 
address  of  the  Regional  Headquarters  is: 
Murdock  Executive  Plaza,  703  Broadway, 
Suite  650,  Vancouver.  Washington  98660. 
The  fax  number  is  360-696-7548.  The  E-mail 
address  of  the  R^onal  Administrator  for 
Region  8  is:  Dick.Clainnonl@frajiot.gttv. 

Allan  Rutter, 

FedemI  Railroad  Administrator. 

(FR  Doc.  02-30527  Filed  12-9-02;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  RaUroMl  Administration 

49  CFR  Part  219 

[Doclwt  No.  FRA  2001-11068,  Notice  No. 
3] 

RIN  2130-AB39 

Control  of  Alcohol  and  Drug  Uae: 
Notice  Invitirtg  Comment  on  July  2002 
Canadian  Human  Rights  Commission 
Policy  on  Alcohol  and  Drug  Testing 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACnON:  Proposed  rule:  extension  of 
comment  period  until  further  notice. 

summary:  In  general,  FRA's  regulation 
on  the  control  of  alcohol  and  drug  use 
ciurently  applies  to  all  railroads  that 
operate  on  the  general  railroad  system  of 
transportation  in  the  United  States.  In  a 
December  11.  2001,  notice  of  proposed 
rulemaking  (NPRM),  FRA  proposed  to 
amend  the  regulation  to  narrow  the 
scope  of  its  current  exemption  of  certain 
operations  by  foreign  railroads  and 
small  railroads  from  full  application  of 
FRA's  requirements.  Under  the  NPRM, 
an  employee  of  a  foreign  railroad  (a 
railroad  incorporated  outside  the  United 
States)  whose  primary  reporting  point  is 
outside  the  United  States  (a  foreign 
railroad  foreign-based  or  "FRFB 
employee"),  who  performs  train  or 
dispatching  service  in  the  United  States 
covered  by  hours  of  smvice  laws  would 
no  longer  be  exempt  from  the  pre- 
employment  drug  testing,  random 
alcohol  and  drug  testing,  and  employee 
assistance  program  requirements  of  part 
219.  FRA  held  a  public  hearing  on 
February  14,  2002,  and  extended  the 
comment  period  until  March  14  to  allow 
interested  parties  time  to  supplement 
the  record.  (FRFB  signal  service 
employees,  who  are  few  in  number, 
would  continue  to  be  exempt  from  pre- 
employment  testing,  random  testing, 
and  employee  assistance  program 
requirements.)  Elsewhere  in  today's 
Federal  Register,  FRA  is  publishing  a 
Final  Rule  that,  with  some  amendments, 
continues  in  effect  an  Interim  Final  Rule 
requiring  all  dispatching  of  railroad 
operations  that  occur  in  the  United 


States  to  be  performed  in  the  United 
States,  with  some  limited  exceptions. 

On  July  10,  2002,  the  Canadian 
Human  Rights  Ck)mmission  Policy  on 
Alcohol  and  Drug  Testing  (Policy)  was 
published.  (A  copy  of  the  Policy  has 
been  placed  in  the  docket  of  this 
rulemaking).  In  accordance  with  the 
North  American  Free  Trade  Agreement 
(NAFTA),  FRA  is  seeking  the  least- 
trade-impact  solution  in  furtherance  of 
its  national  rail  safety  goals.  As  part  of 
this  process,  FRA  invites  comment  on 
the  Policy,  which  was  issued  almost 
four  months  after  the  public  comment 
period  on  the  NPRM  closed.  FRA  will 
keep  the  comment  period  open  until 
further  notice  while  it  engages  in  further 
consultations  with  the  Governments  of 
Canada  and  Mexico  on  the  safety  issues 
involved  in  the  NPRM. 
ADDRESSES:  Anyone  wishing  to  file  a 
comment  should  refer  to  the  FRA  docket 
and  notice  numbers  (FRA  Docket  No. 
FRA  2001-11068.  Notice  No.  3).  You 
may  submit  your  comments  and  related 
material  by  only  one  of  the  following 
methods: 

By  mail  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  room  PL-401.  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001:  or 

Electronically  through  the  Web  site 
for  the  Docket  Management  System  at 
http://dms.dot.gov.  For  instructions  on 
how  to  submit  conunents  electronically, 
visit  the  Docket  Management  System 
Web  site  and  click  on  the  "Help"  menu. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  plaza  level  of  the 
Nassif  Building  at  the  same  address 
during  regular  business  hours.  You  may 
also  obtain  access  to  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
technical  issues.  Lamar  Allen,  Alcohol 
and  Drug  Program  Manager,  FRA  Office 
of  Safety.  RRS-1 1.1120  Vermont 
Avenue.  NW.,  Mail  Stop  25, 
Washington,  IX:  20590  (telephone  202- 
493-6313).  For  legal  issues,  Patricia  V. 
Sim,  Trial  Attorney,  Office  of  the  Chief 


Counsel,  RCC-11, 1120  Vermont 
Avenue,  NW.,  Mail  Stop  10, 
Washington,  IX:  20590  (telephone  202- 
493-6038). 

SUPPLEMENTARY  INFORMATION:  As  briefly 
summarized  above,  on  December  11, 
2001  (66  FR  64000),  FRA  proposed  to 
amend  its  regulation  on  the  control  of 
alcohol  and  drug  iise  (49  CFR  part  219) 
to  narrow  the  scope  of  exemptions  for    , 
FRFB  employees  and  for  small  railroads. 
The  most  controversial  part  of  the 
NPRM  was  its  proposal  to  make  FRFB 
employees  who  perform  train  or 
dispatching  service  in  the  United  States 
subject  to  part  219's  random  alcohol  and 
drug  testing  requirements.  The  Embassy, 
of  Canada  has  filed  a  letter  that 
questioned  the  need  for  the  NPRM,  and 
requested  that  FRA  withdraw  the 
NPRM,  and  work  with  Transport 
Canada  to  establish  a  Canada-United 
States  rail  safety  working  group  that 
would  explore  areas  of  bilateral 
cooperation  and  exchange  information 
on  each  country's  respective 
regulations,  laws  and  statistics. 

FRA  is  imwilling  to  withdraw  the 
NPRM,  as  requested  by  the  Embassy  of 
Canada,  but  is  willing  to  extend  the 
comment  period  imtil  further  notice  to 
allow  for  further  consultations  between 
FRA  and  the  Governments  of  Canada 
and  Mexico  on  the  safety  issues 
involved  in  the  rulemaking.  FRA  will  be 
contacting  the  Governments  of  Canada 
and  Mexico  to  set  up  these 
consultations.  FRA  will  provide 
interested  parties  an  opportimity  to 
conunent  on  the  results  of  the 
consultations  before  FRA  makes  a  final 
decision  on  the  rulemaking.  In  light  of 
the  major  Alcohol  and  Drug  Testing 
Policy  issued  by  the  Canadian  Human 
Rights  Commission  last  month,  a  copy 
of  which  has  been  placed  in  the  docket, 
FRA  invites  additional  public  comment 
on  the  Policy's  impact  on  the  legal 
requirements  for  workplace  alcohol  and 
drug  testing  in  Canada. 

Issued  in  Washington,  DC.  on  November 
26,2002. 
Allan  Rutter, 

Federal  Railroad  Administrator. 
[FR  Doc.  02-30528  Filed  12-9-02:  8:45  am] 
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FEDERAL  COMMUMCATIONS 


47  CFR  Parts  2, 25  and  87 

[ET  DodtM  Na  OS-306:  RX  02-261] 

World  RadioconMnunicattofi 
Cowtsrenc—  Concerning  Frequency 
Bmds  Above  28  MHz 

agency:  Federal  Conunuoications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  In  this  docimient  the 
Commission  proposes  to  amend  our 
rules  in  order  to  implement 
domestically  various  allocation 
decisions  from  several  World 
Radiocommunication  Conferences 
("WRCs")  concerning  the  frequency 
bands  between  28  MHz  and  36  GHz  and 
to  otherwise  update  our  rules  in  this 
frequency  range.  The  following 
proposals  are  the  most  significant  to 
non-Federal  Government  operations: 
implementing  generic  mobile-satellite 
service  ("MSS")  allocations  in  the  bands 
1525-1559  MHz  and  1626.5-1660.5 
MHz  {"L-band");  allocating  the  band 
1164-1189  MHz  to  the  radionavigation- 
satellite  service  ("RNSS ');  and 
removing  unused  and  limited  fixed- 
satellite  and  broadcasting-satellite 
allocations  from  the  band  2500-2690 
MHz.  In  addition,  at  the  request  of  the 
National  Telecommunications  and 
Information  Administration  ("NTIA"), 
the  Commission  has  proposed  various 
allocation  changes  for  the  space  science 
services  and  the  inter-satellite  service 
("ISS"),  most  of  which  involve 
spectrum  primarily  used  by  the  Federal 
Government.  These  proposals  would 
conform  the  Commission's  rules  to 
previous  WRC  agreements  and  are 
expected  to  provide  significant  benefits 
to  the  American  public. 
DATES:  Written  comments  are  due 
February  10,  2003.  and  reply  comments 
are  due  March  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450,  TTY  (202) 
418-2989,  e-mail:  tmooring@fcc.gov. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW.,  TW- 
A325,  Washington,  DC  20554. 
SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  ET  Docket  02- 
305,  FCC  02-261,  adopted  September 
18,  2002,  and  released  October  7.  2002. 
The  full  text  of  this  document  is 
available  for  inspection  and  copying 
diuing  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW..  Washington,  DC 


20554.  The  complete  text  of  this 
dociunent  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  445  12tfa  Street, 
SW.,  Room,  CY-B402,  Washington.  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  www.fcc.goy. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  February  10, 
2003,  and  reply  comments  on  or  before 
March  10,  2003.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121  (1998).  63  FR 
24121,  May  1, 1998.  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply.  Parties  who  choose 
to  file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  If  more  than 
one  docket  or  rulemaking  number 
appear  in  the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number. 

Ail  filings  must  be  addressed  to  the 
Commission's  Secretary.  Office  of  the 
Secretary,  Federal  Communications 
Commission.  Filings  can  be  sent  by 
hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix,  Inc..  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110.  Washington.  DC  20002. 


The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  oivelopes  must  be 
disposed  of  before  entering  the  building. 
Commepcial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
shoidd  be  addressed  to  445  12th  Street. 
SW.,  Washington,  DC  20554. 

Smmnary  of  Notice  of  Proposed  Rale 
Making 

1.  The  Notice  of  Proposed  Rulemaking 
{"NPRM")  proposes  to  provide  for 
generic  MSS  allocations  across  the 
bands  1525-1559  MHz  and  1626.5- 
1660.5  MHz.  Specifically,  we  proposed 
to  expand  the  primary  allocation  in  the 
bands  1545-1549.5  MHz.  1558.5-1559 
MHz,  1646.5-1651  MHz,  and  1660- 
1660.5  MHz  frtsm  the  aeronautical 
mobile-satellite  (route)  service 
("AMS(R)S")  to  all  services  within  the 
MSS  while  preserving  the  requirements 
of  AMS(R)S.  The  effect  of  our  proposal 
is  that  the  bands  1545-1559  MHz  and 
1646.5-1660.5  MHz  would  be  made 
available  to  all  types  of  MSS 
communications  on  a  primary  basis, 
rather  than  segmented  for  specialized 
use.  This  action  will  permit  more 
efficient  use  of  this  radio  spectrum  and 
will  facilitate  the  expansion  of  MSS  use 
globally.  In  addition,  because  the  bands 
1530-1544  MHz  and  1626.5-1645.5 
MHz  are  currently  allocated  to  the 
maritime  mobile-satellite  service 
("MMSS")  and  the  MSS  on  a  co-primary 
basis,  we  proposed  to  remove 
superfluous  MMSS  allocations.  We  are 
also  requesting  comment  on  whether  the 
secondary  allocation  for  aeronautical 
telemetry  should  be  removed  from  the 
band  1525-1535  MHz. 

2.  The  Commission  proposes  to 
allocate  the  band  1164-1189  MHz  to  the 
RNSS  for  space-to-Earth  ("downlink") 
and  space-to-space  transmissions  in 
order  to  accommodate  a  new  civil  global 
positioning  system  ("GPS")  signal.  This 
action  would  permit  the  addition  of  a 
new  GPS  signal  and  support  the  safety- 
of-life  requirements  demanded  by  civil 
aviation.  We  also  proposed  to  allocate 
the  bands  1215-1240  MHz  and  1559- 
1610  MHz,  which  are  ciurently  limited 
to  RNSS  downlinks,  for  RNSS  space-to- 
space  transmissions  as  well.  This  action 
would  allow  use  of  spacebome  RNSS 
receivers  for  scientific  and  commercial 
applications. 

3.  The  Commission  proposes  to 
downgrade  the  primary  flight  test  and 
radiolocation  allocations  to  secondary 
status  in  the  band  2320-2345  MHz 


because  die  Satellite  Digital  Audio 
.  Radio  Service  ("Satellite  DARS")  has 
been  brought  into  operation.  We  also 
propose  to  delete  limited  allocations  for 
the  fixed-satellite  service  ("FSS")  and 
the  broadcasting-satellite  service 
("BSS")  from  the  band  2500-2690  MHz 
in  order  to  remove  allocations  that  are 
not  compatible  with  two-way,  point-to- 
multipoint  fixed  uses. 

4.  Ijie  Conunission  proposes  to 
implement  domestically  various 
allocation  decisions  concerning  the 
space  science  services  and  the  ISS  from 
several  WRCs  that  have  not  previously 
been  addressed  by  the  Conunission. 
These  proposals  deal  with  the  following 
issues: 

•  Raising  secondary  allocations  for 
the  Earth  exploration-satellite  service 
("EESS")  and  the  space  research  service 
("SRS")  to  primary  status  in  1035 
megahertz  of  spectrum  in  eight 
frequency  bands  and  to  specify  that 
these  allocations  are  to  used  for  active 
sensor  operations  ("EESS  (active)"  and 
"SRS  (active)"):  1215-1240  MHz,  1240- 
1300  MHz,  5250-5255  MHz,  5255-5350 
MHz.  8550-8650  MHz,  9500-9800  MHz, 
13.4-13.75  GHz.  and  17.2-17.3  GHz. 

•  Allocating  550  megahertz  of 
additional  spectrum  to  the  EESS  (active) 
and  SRS  (active)  on  a  primary  basis  in 
the  bands  13.25-13.4  GHz  and  35.6-36 
GHz.  We  would  also  change  the  primary 
footnote  allocation  for  active  spacebome 
sensors  in  the  band  35.5-35.6  GHz  to  a 
direct  Table  listing. 

•  Allocating  110  megahertz  of 
additional  spectrum  to  the  EESS  (active) 
on  a  primary  basis  in  the  band  5350- 
5460  MHz. 

•  Upgrading  the  allocation  status  of 
EESS  uplinks  and  meteorological- 
satellite  service  ("METSAT")  uplinks  in 
the  band  401-403  MHz  bom  secondary 
to  primary. 

•  Allocating  the  band  410-420  MHz 
to  the  SRS  on  a  primary  basis  for  space- 
to-space  transmissions. 

•  Allocating  the  band  7750-7850 
MHz  for  METSAT  downlinks  on  a 
primary  basis,  limited  to  non- 
geostationary  satellite  systems. 

•  Allocating  the  band  8400-8450 
MHz  for  SRS  downlinks  from  deep 
space  on  a  secondary  basis. 

•  Allocating  the  band  25.25-27.5  GHz 
to  the  ISS  on  a  primary  basis. 

•  Raising  the  secondary  EESS 
allocation  to  primary  status  in  the  band 
25.5-27  GHz  and  changing  its 
directional  indicator  bom  space-to- 
space  to  space-to-Earth. 

5.  In  addition,  we  proposed  to:  (1) 
Remove  the  primary  ISS  allocation  bom 
the  band  32-32.3  GHz;  (2)  remove  the 
secondary  allocation  for  the 
aeronautical  mobile-satellite  (route) 


service  ("AMSWS")  from  the  band 
136-137  MHz;  (3)  more  than  double  the 
size  of  the  geographic  area  in  New 
Mexico  and  Texas  where  amateur 
stations  in  the  band  420-450  MHz 
would  be  limited  in  power  and  whoe 
spread  spectrum  radiolocation  systems 
in  the  sub-band  420-435  MHz  should 
not  expect  to  be  accommodated;  (4) 
reflect  NTlA's  recent  action,  which 
specified  that  Federal  Government  wind 
profiler  radar  systems  ("wind  profilers") 
will  operate  in  the  sub-band  448-450 
MHz:  (5)  permit  U.S.  flagged  ships  to 
use  more  spectrum-efficient  equipment 
for  on-board  mobile  radiotelephony 
communications  in  areas  outside  the 
territorial  waters  of  the  United  States; 
(6)  remove  unused  allocations  for  the 
International  Fixed  Public 
Radiocommunication  Services  from  the 
bands  2.1-2.2  GHz  and  10.7-11.7  GHz; 
and  (7)  allocate  the  band  14-14.5  GHz 
to  the  mobile-satellite  (Earth-to-space) 
except  aeronautical  mobile-satellite 
service  on  a  secondary  basis.  The 
Commission  also  proposes  to  make 
niunerous  ministerial  amendments  to 
part  2  of  our  rules. 

Initial  Regulatory  Flexibility 

Certification 

6.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  ("RFA"),'  requires 
that  an  initial  regulatory  analysis  be 
prepared  for  notice-and-comment  rule 
making  proceedings,  luiless  the  agency 
certifies  that  the  "the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.^  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."^  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.'*  A  "small 
business  concern"  is  one  which:  (1)  Is 
independentiy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").' 


*  See  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601-612, 
has  been  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA),  Pub.  L.  104-121,  Title  II,  110  Stat.  857 
(1996). 

*  5  U.S.C  605(b). 
'5U.S.C.  601(6). 

*  5  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  the  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3).  the  statutory  definition  of  a  $mall  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 


7.  The  Notice  of  Proposed  Rule 
Making  ("NPRM")  proposed  to  ammd 
parts  2.  25,  and  87  of  the  Commission's 
rules  in  order  to  implement 
domestically  various  allocation 
decisions  bt«n  several  World 
Radiocommunication  Conferences 
concerning  the  frequency  bands 
between  28  MHz  and  36  GHz  and  to 
otherwise  update  our  rules  in  this 
frequency  range.  These  allocation 
proposals  mainly  affect  Federal 
agencies.^  Those  proposals  that  are  most 
significant  to  non-Federal  Govmunent 
operations  are:  (1)  Implementing  generic 
L-band  MSS  allocations;  (2)  allocating 
the  band  1164-1189  MHz  to  the  RNSS; 
and  (3)  removing  unused  and  limited 
FSS  and  BSS  allocations  bom  the  band 
2500-2690  MHz.  Concerning  L-band 
MSS.  ciurentiy  there  is  only  one  U.S.  ■ 
licensee.  Concerning  the  RNSS 
allocation,  only  one  or  at  most  a  few 
large  companies  are  expected  to  be  able 
to  launch  and  maintain  RNSS  systems, 
which  are  expensive.  The  last  proposal 
merely  deletes  imused  allocations,  with 
no  direct  effect  on  licensees  or 
regiUatees. 

8.  We  have  determined  that  the  rules 
proposed  in  the  NPRM  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
we  hereby  certify  that  this  NPRM  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Commission's  Consumer 
and  Governmental  Affairs  Bureau. 
Reference  Information  Center,  will  send 
a  copy  of  this  NPRM.  including  this 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  ^ 

9.  Piu^uant  to  sections  1,  4.  301, 
302(a),  303,  307,  309,  316.  332.  334.  and 
3.36  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151, 154,  301, 
302(a),  303.  307,  309.  316,  332.  334.  and 
336,  the  notice  of  proposed  rule  making 
is  adopted. 

List  of  Subjects 

47  CFR  Part  2 
Communications  equipment.  Radio. 

47  CFR  Part  25 
Commimications  equipment. 

47  CFR  Part  87 

Air  transportation.  Communications 
equipment. 


such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
FadM-al  Rogiiter." 

*  15  U.S.C.  632. 

■  See  paias.  5-6,  supra. 

'5  U.S.C  605(b). 
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Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  2.  25,  and  87  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302a.  303,  and 
336.  unless  otherwise  noted. 

2.  Section  2.1  is  revised  by  adding  the 
following  definitions  in  alphabetic 
order. 


12.1    Terms  and  deflnMkMW. 

Differential  Global  Positioning  System 
(DGPS)  StaUon.  A  differential  RNSS 
station  for  specific  augmentation  of 
GPS. 

Differential  Radionavigation  Satellite 
Service  differential  RNSS)  Station.  A 
station  used  for  the  transmission  of 
differential  correction  data  and  related 
information  (such  as  ionospheric  data 
and  RNSS  satellite  integrity 
information)  as  an  augmentation  to  an 
RNSS  system  for  the  purpose  of 
improved  navigation  accuracy. 
*        *        *        •        • 

3.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Revise  pages  22-75. 

b.  In  the  list  of  International  Footnotes 
under  heading  II.,  remove  footnotes  591, 


599A.  599B,  608A.  608B,  647B.  669.  and 
792A. 

c.  In  the  list  of  United  States  (US) 
Footnotes,  revise  US7.  US48.  USllO, 
US217.  US244.  US246.  US262,  US276, 
US277.  US278.  US310.  US316.  US320. 
US328,  and  US342;  remove  USIO, 
US54,  US228.  US269,  US318.  and 
US322;  and  add  footnotes  USxxx, 
USyyy.  and  USzzz. 

d.  In  the  list  of  Non-Federal 
Government  (NG)  Footnotes,  remove 
NG23,  NG47.  NG63.  NGlOl,  and  NG102: 
and  revise  NG41. 

e.  In  the  list  of  Federal  Government 
(G)  Footnotes,  revise  footnote  G2  and 
add  footnote  G129. 

S2.106    Table  of  Frsquency  Allocations. 

Tlie  revisions  and  additions  read  as 
follows: 

*        •        •        •        • 

aajJNQ  COM  tna-ti-r 
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United  SUtes  (US)  Footnotes 

•        *        »        *        • 

US7  In  the  band  420-450  MHz  and 
within  the  following  areas,  the  peak 
envelope  power  output  of  a  transmitter 
employed  in  the  amateur  service  shall 
not  exceed  50  watts,  unless  expressly 
authorized  by  the  Commission  after 
mutual  agreement,  on  a  case-by-case 
basis,  between  the  Federal 
Communications  Commission  Engineer 
.  in  Charge  at  the  applicable  district  office 
and  the  military  area  frequency 
coordinator  at  die  applicable  military 
base.  For  areas  (e)  through  (j),  the 
appropriate  military  coordinator  is 
located  at  Peterson  AFB,  CO. 

(a)  The  entire  State  of  New  Mexico 
and  Texas  west  of  longitude  104''00' 
West; 

(b)  The  entire  State  of  Florida 
including  the  Key  West  area  and  the 
areas  enclosed  within  a  322-kilometer 
{200-mile)  radius  of  Patrick  Air  Force 
Base.  Florida  (latitude  28''21'  NorUi, 
longitude  80°43'  West),  and  within  a 
322-kilometer  (200-mile)  radius  of  Eglin 
Air  Force  Base,  Florida  (latitude  30°30' 
Nordi.  longitude  86''30'  West); 

(c)  The  entire  State  of  Arizona; 

(d)  Those  portions  of  California  and 
Nevada  south  of  latitude  37o  10'  North, 
and  the  areas  enclosed  within  a  322- 
kilometer  (200-mile)  radius  of  the 
Pacific  Missile  Test  Center.  Point  Mugu, 
California  (latitude  34°09'  North, 
longitude  119°11' West). 

(e)  In  the  State  of  Massachusetts 
within  a  160-kilometer  (100-mile)  radius 
aroimd  locations  at  Otis  Air  Force  Base, 
Massachusetts  (latitude  41°45'  North, 
longitude  70°32'  West). 

(0  In  the  State  of  California  within  a 
240-kilometer  (150-mile)  radius  aroimd 
locations  at  Beale  Air  Force  Base, 
California  (latitude  SOLOS'  North, 
longitude  121°26'  West). 

(g)  In  the  State  of  Alaska  within  a  160- 
kilometer  (100-mile)  radius  of  Clear, 
Alaska  (latitude  64°  17'  North,  longitude 
149°10' West). 

(h)  In  the  State  of  North  Dakota  within 
a  160-kilometer  (100- mile)  radius  of 
Concrete.  North  Dakota  (latitude  48''43' 
North,  longitude  97°54'  West). 

(i)  In  the  States  of  Alabama.  Georgia 
and  South  Carolina  within  a  200- 
kilometer  (124-mile)  radius  of  Warner 
Robins  Air  Force  Base.  Georgia  (latitude 
■   32°38'  North,  longitude  83°35'  West). 

(j)  In  the  State  of  Texas  within  a  200- 
kilometer  (124-mile)  radius  of 
Goodfellow  Air  Force  Base,  Texas 
(latitude  31''25'  North,  longitude  100°24' 
West). 


US48    In  the  band  9000-9200  MHz. 
the  use  of  the  radiolocation  service  by 
non-Federal  Government  licensees  may 
be  authorized  on  the  condition  that 
harmful  interference  is  not  caused  to  the 
aeronautical  radionavigation  service  or 
to  the  Federal  Government  radiolocation 
service. 
*•■•*• 

USllO    In  the  band  9200-9300  MHz. 
the  use  of  the  radiolocation  service  by 
non-Federal  Government  licensees  may 
be  authorized  on  the  condition  that 
harmful  interference  is  not  caused  to  the 
maritime  radionavigation  service  or  to 
the  Federal  Government  radiolocation 
service. 
***** 

US217    In  the  band  420-450  MHz. 
pulse-ranging  radiolocation  systems 
may  be  authorized  for  Federal  and  non- 
Federal  Government  use  along  the 
shorelines  of  the  contiguous  48  States 
and  Alaska.  In  the  sub-band  420-435 
MHz.  spread  spectrum  radiolocation 
systems  may  be  authorized  for  Federal 
and  non-Federal  Government  use  within 
the  contiguous  48  States  and  Alaska.  All 
stations  operating  in  accordance  with 
this  provision  shall  be  secondary  to 
stations  operating  in  accordance  with 
the  Table  of  Frequency  Allocations. 
Authorizations  shall  be  granted  on  a  " 
case-by-case  basis;  however,  operations 
proposed  to  be  located  within  the 
following  geographic  areas  should  not 
expect  to  be  accommodated: 

(a)  The  entire  State  of  New  Mexico 
and  Texas  west  of  longitude  104°00' 
West; 

(b)  The  entire  State  of  Florida 
including  the  Key  West  area  and  the 
areas  enclosed  within  a  322-kilometer 
(200-mile)  radius  of  Patrick  Air  Force 
Base,  Florida  (latitude  28°21'  Nortii, 
longitude  80°43'  West),  and  within  a 
322-kilometer  (200-mile)  radius  of  Eglin 
Air  Force  Base,  Florida  (latitude  30°30' 
North,  longitude  86°30'  West); 

(c)  The  entire  State  of  Arizona; 

(d)  Those  portions  of  California  and 
Nevada  south  of  latitude  37°10'  North, 
and  the  areas  enclosed  within  a  322- 
kilometer  (200-mile)  radius  of  the 
Pacific  Missile  Test  Center.  Point  Mugu. 
California  (latitude  34*09'  North, 
longitude  119011' West). 

(e)  In  the  State  of  Massachusetts 
within  a  160-kilometer  (100-mile)  radius 
around  locations  at  Otis  Air  Force  Base. 
Massachusetts  (latitude  41''45'  North, 
longitude  70°32' West). 

(tj  In  the  State  of  California  within  a 
240-kilometer  (150-mile)  radius  around 
locations  at  Beale  Air  Force  Base, 
California  (latitude  39°08'  North, 
longitude  121°26' West). 

(^  In  the  State  of  Alaska  within  a  160- 
kilometer  (100-mile)  radius  of  Clear, 


Alaska  (latitude  64°17'  North,  longitude 
149°10'  West). 

(h)  In  the  State  of  North  DakoU  within 
a  160-kilometer  (100-mile)  radius  of 
Concrete.  North  Dakota  (latitude  48''43' 
North,  longitiide  97°54'  West). 

(i)  In  the  States  of  Alabama.  Georgia 
and  South  Carolina  within  a  200- 
kilometer  (124-mile)  radius  of  Warner 
Robins  Air  Force  Base.  Georgia  (latitude 
32°38'  North,  longitude  83°35'  West). 

(j)  In  the  State  of  Texas  within  a  200- 
kilometer  (124-mile)  radius  of 
Goodfellow  Air  Force  Base.  Texas 
(latitude  31''25'  North,  longitude  100''24' 
West). 

All  stations  operating  in  accordance 
with  this  provision  will  be  secondary  to 
stations  operating  in  accordance  with 
the  Table  of  Frequency  Allocations. 
***** 

US244    The  band  136-137  MHz  is 
allocated  to  the  non-Federal 
Government  aeronautical  mobile  (R) 
service  on  a  primary  basis,  and  is 
subject  to  pertinent  international 
treaties  and  agreements.  The  frequencies 
136, 136.025,  136.05,  136.075, 136.1, 
136.125,  136.15,  136.175,  136.2, 
136.225. 136.25. 136.275. 136.3, 
136.325, 136.35,  136.375,  136.4, 
136.425, 136.45,  and  136.475  MHz  are 
available  on  a  shared  basis  to  the 
Federal  Aviation  Administration  for  air 
traffic  control  purposes,  such  as 
automatic  weather  observation  stations 
(AWOS),  automatic  terminal 
information  services  (ATIS),  flight 
information  services-broadcast  (FIS-B), 
and  airport  control  tower 
communications. 
***** 

US246    No  station  shall  be 
authorized  to  transmit  in  the  following 
bands:  73-74.6  MHz,  608-614  MHz. 
except  for  medical  telemetry 
equipment',  1400-1427  MHz,  1660.5- 
1668.4  MHz,  2690-2700  MHz,  4990- 
5000  MHz,  10.68-10.7  GHz,  15.35-15.4 
GHz,  23.6-24  GHz,  31.3-31.8  GHz, 
50.2-50.4  GHz,  52.6-54.25  GHz,  86-92 
GHz,  100-102  GHz.  105-116  GHz.  164- 
168  GHz.  182-185  GHz.  217-231  GHz. 
***** 

US262    The  use  of  the  band  31.8- 
32.3  GHz  by  the  space  research  service 
(deep  space)  (space-to-Earth)  and  of  the 
band  34.2-34.7  GHz  by  the  space 
research  service  (deep  space)  (Earth-to- 
space)  are  limited  to  Goldstone. 
California. 
***** 

US276    Except  as  otherwise  provided 
for  herein,  use  of  the  band  2360-2385 


>  Medical  telemetry  equipment  shall  not  cause 
hannful  interference  to  radio  astronomy  operations 
in  the  band  608-614  MHz  and  shall  be  coordinated 
under  the  requirements  found  in  47  CFR  95.1119. 
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MHz  by  the  mobile  service  is  limited  to 
aeronautical  telemetering  and  associated 
telecommand  operations  for  flight 
testing  of  manned  or  unmanned  aircraft, 
missiles  or  major  components  thereof. 
The  following  three  frequencies  are 
shared  on  a  co-equal  basis  by 
Government  and  non-Government 
stations  for  telemetering  and  associated 
teleconunand  operations  of  expendable 
and  reusable  launch  vehicles  whether  or 
not  such  operations  involve  flight 
testing:  2364.5  MHz.  2370.5  MHz,  and 
2382.5  MHz.  All  other  mobile 
telemetering  uses  shall  be  secondary  to 
the  above  uses. 

US277    The  band  10.6-10.68  GHz  is 
also  allocated  on  a  primary  basis  to  the 
radio  astronomy  service.  However,  the 
radio  astronomy  service  shall  not 
receive  protection  bom  stations  in  the 
fixed  service  which  are  licensed  to     • 
operate  in  the  one  himdred  most 
populous  urbanized  areas  as  defined  by 
the  1990  U.S.  Census. 

US278    hi  the  bands  22.55-23.55 
GHz  and  32.3-33  GHz,  non- 
geostationary  inter-satellite  links  may 
operate  on  a  secondary  basis  to 
geostationary  inter-satellite  links. 
*        •        •        •        • 

US310    In  the  band  14.896-15.121 
GHz,  non-Federal  Government  space 
stations  in  the  space  research  service 
may  be  authorized  on  a  secondary  basis 
to  transmit  to  Tracking  and  Data  Relay 
Satellites  subject  to  such  conditions  as 
may  be  applied  on  a  case-by-case  basis. 
Such  transmissions  shall  not  cause 
harmful  interference  to  authorized 
Federal  Government  stations.  The 
power  flux-density  produced  by  such 
non-Federal  Government  stations  at  the 
Earth's  surface  in  any  4  kHz  band  for  all 
conditions  and  methods  of  modulation 
shall  not  exceed: 
- 148  dB{W/m2)  for  0°  <  *  <  5° 
- 148  +  (*  -  5)/2  dB{W/m2)  for  5°  <  *  < 

25° 
- 138  dB(W/m2)  for  25°  <  *  <  90° 

where  *  is  the  angle  of  arrival  of  the 
radio-frequency  wave  (degrees  above  the 
horizontad).  These  limits  relate  to  the 
power  flux-density  and  angles  of  arrival 
which  would  be  obtained  under  free- 
space  propagation  conditions. 
***** 

US316    The  band  2900-3000  MHz  is 
also  allocated  on  a  primary  basis  to  the 
meteorological  aids  service.  Operations 
ia  this  service  are  limited  to  Federal 
Government  Next  Generation  Weather 
Radar  (NEXRAD)  systems  where 
accommodation  in  the  2700-2900  ^fHz 
band  is  not  technically  practical  and  are 
subject  to  coordination  with  existing 
authorized  stations. 


US320    The  use  of  the  bands  137- 
138  MHz,  148-150.05  MHz,  and  400.15- 
401  MHz  by  the  mobile-satellite  service 
is  limited  to  non-voice,  non- 
geostationary  satellite  systems  and  may 
include  satellite  links  between  land 
earth  stations  at  fixed  locations. 


US328    The  band  2320-2345  MHz  is 
also  available  for  aeronautical 
telemetering  and  associated 
telecommand  operations  for  flight 
testing  of  manned  or  unmanned  aircraft, 
missiles  or  major  components  thereof  on 
a  secondary  basis  to  the  Satellite  Digital 
Audio  Radio  Service. 


US342    In  making  assignments  to 
stations  of  other  services  to  which  the 
bands: 

13360-13410  kHz. 
37.5-38.25  MHz. 
322-328.6  MHz. 
1330-1400  MHz. 
1610.6-1613.8  MHz.       ' 
1660-1660.5  MHz. 
1668.4-1670  MHz, 
3260-3267  MHz, 
3332-3339  MHz, 
3345.8-3352.5  MHz, 
4825-4835  MHz, 
4950-4990  MHz, 
6650-6675.2  MHz, 
14.47-14.5  GHz, 
22.01-22.21  GHz, 
22.21-22.5  GHz. 
22.81-22.86  GHz, 
23.07-23.12  GHz. 
31.2-31.3  GHz, 
36.43-36.5  GHz. 
42.5-43.5  GHz. 
48.94-49.04  GHz. 
93.07-93.27  GHz. 
97.88-98.08  GHz. 
140.69-140.98  GHz. 
144.68-144.98  GHz. 
145.45-145.75  GHz. 
146.82-147.12  GHz. 
150-151  GHz. 
174.42-175.02  GHz. 
177-177.4  GHz. 
178.2-178.6  GHz. 
181-181.46  GHz, 
186.2-186.6  GHz. 
250-251  GHz, 
257.5-258  GHz, 
261-265  GHz, 
262.24-262.76  GHz, 
265-275  GHz 

are  allocated,  all  practicable  steps  shall 
be  taken  to  protect  the  radio  astronomy 
service  from  harmful  interference. 
Emissions  bom  spacebome  or  airborne 
stations  can  be  particularly  serious 
sources  of  interference  to  the  radio 
astronomy  service  (see  Nos.  4.5  and  4.6 
and  Article  29  of  the  ITU  Radio 
Regulations). 


USxxx    In  the  band  401-403  MHz. 
the  non-Federal  Government  Earth 
exploration-satellite  (Earth-to-space) 
and  meteorological-satellite  (Eajrth-to- 
space)  services  are  limited  to  earth 
stations  transmitting  to  Federal 
Government  space  stations. 

USyyy    The  band  1 164-1 189  MHz  is 
also  allocated  to  the  radionavigation- 
satellite  service  (space-to-Earth,  space- 
to-space)  on  a  primary  basis.  In  this 
band,  stations  in  the  radionavigation- 
satellite  service  shall  not  cause  harmful 
interference  to,  nor  claim  protection 
from,  stations  of  the  aeronautical 
radionavigation  service. 

USzzz    In  designing  systems  for  the 
inter-satellite  service  in  the  band  32.3- 
33  GHz,  for  the  radionavigation  service 
in  the  band  32-33  GHz,  and  for  the 
space  research  service  (deep  space) 
(space-to-Earth)  in  the  band  31.8-32.3 
GHz,  all  necessary  measures  shall  be 
taken  to  prevent  harmful  interference 
between  these  services,  bearing  in  mind 
the  safety  aspects  of  the  radionavigation 
service. 


Non-Federal  Government  (NG) 
Footnotes 


NG41     Frequencies  in  the  bands 
3700-4200  MHz  and  5925-6425  MHz. 
may  also  be  assigned  to  stations  in  the 
international  fixed  public  and 
international  control  services  located  in 
Puerto  Rico,  the  U.S.  Virgin  Islands,  and 
Navassa  Island. 


Federal  Government  (G)  Footnotes 

•  *        •        •        * 

G2     In  the  bands  216-225.  420-450 
(except  as  provided  by  US217  and 
G129)  890-902,  928-942,  1300-1400. 
2310-2385.  2417-2450,  2700-2900, 
5650-5925  and  9000-9200  MHz,  the 
Government  radiolocation  service  is 
limited  to  the  military  services. 

•  *        *        *        • 

G129    Government  wind  profilers  are 
authorized  to  operate  on  a  primary  basis 
in  the  radiolocation  service  in  the 
frequency  band  448-450  MHz  with  an 
authorized  bandwidth  of  no  more  than 
2  MHz  centered  on  449  MHz.  subject  to 
the  following  conditions:  (1)  Wind 
profiler  locations  must  be  pre- 
coordinated  with  the  military  services  to 
protect  fixed  military  radars;  and  (2) 
wind  profiler  operations  shall  not  cause 
harmfiil  interference  to.  nor  claim 
protection  bom,  military  mobile 
radiolocation  stations  that  are  engaged 
in  critical  national  defense  operations. 
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PART  25— SATELLITE 
COMMUNICATIONS 

4.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303,  307,  309 
and  332  of  the  Communications  Act.  as 
amended,  47  U.S.C.  Sections  154,  301,  302, 
303.  307,  309  and  332,  unless  otherwise 
noted. 

5.  Section  25.202  is  amended  by 
revising  paragraph  (a)(3)  and  adding 
paragraph  (a)(4)(iii)  to  read  as  follows: 

125.202    Frequencies,  frequency  tolerance 
and  amission  limitations. 

{a)(l)  *  *  * 

***** 

(3)  The  following  frequencies  are 
available  for  use  by  the  non-voice,  non- 
geostationary  mobile-satellite  service: 
137-138  MHz:  space-to-Earth 
148-150.05  MHz:  Earth-to-space 
399.9-400.05  MHz:  Earth-to-space 
400.15-401  MHz:  space-to-Earth 

(4)  *  *  * 

(iii)  The  following  frequencies  are 
available  for  use  by  the  L-band  Mobile- 
Satellite  Service: 
1525-1559  MHz:  space-to-Earth 


16126.5-1660.5  MHz:  Earth-to-space 

The  use  of  the  frequencies  1544-1545 
MHz  and  1645.5-1646.5  MHz  is  limited 
to  distress  and  safety  communications. 

*  •        •        •        * 

PART  87— AVIATION  SERVICES 

6.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  48  SUt.  1066. 1082,  as 
amended:  47  U.S.C.  154,  303,  307(e)  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-156,  301-609. 

7.  Section  87.303  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

187.303    Frequencies. 

*  *        *        *        •  -  . 

{d)(l)  Frequencies  in  tVe  bands  1435- 
1525  MHz  and  2360-2385  MHz  are 
assigned  primarily  for  telemetry  and 
telecommand  operations  associated 
with  the  flight  testing  of  manned  or 
unmanned  aircraft  and  missiles,  or  their 
major  components.  The  bands  1525- 
1535  MHz  and  2310-2360  MHz  are  also 
available  for  these  purposes  on  a 
secondary  basis.  Until  January  1.  2007. 


flight  test  operations  in  the  band  2385- 
2390  MHz  may  continue  on  a  primary 
basis  within  160  km  of  the  nine  sites 
listed  in  47  CFR  2.106.  footnote  US363. 
Permissible  uses  of  these  bands  include 
telemetry  and  teleconunand 
transmissions  associated  with  the 
launching  and  reentry  into  the  Earth's 
atmosphere,  as  well  as  any  incidental 
orbiting  prior  to  reentry,  of  manned  or 
unmanned  objects  undergoing  flight 
tests.  In  the  band  1435-1530  MHz.  the 
following  frequencies  are  shared  with 
flight  telemetry  mobile  stations:  1444.5, 
1453.5. 1501.5. 1515.5. 1524.5.  and 
1525.5  MHz.  In  the  band  2360-2390 
MHz.  the  following  frequencies  may  be 
assigned  on  a  co-equal  basis  for 
telemetry  and  associated  telecommand 
operations  in  fully  operational  or 
expendable  and  re-usable  launch 
vehicles,  whether  or  not  such  operations 
involve  flight  testing:  2364.5.  2370.5 
and  2382.5  MHz.  hi  the  band  2360-2390 
MHz,  all  other  mobile  telemetry  uses  are 
secondary  to  the  above  stated  launch 
vehicle  uses. 
***** 

[FR  Doc.  02-30898  Filed  12-9-02;  8:45  am] 
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DEPAimiENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AHOO 

Endangered  and  Threateried  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Dtinandn  conjugens  (Otay 
tarplant) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTKW:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  Deinandra  conjugens 
[=  Hemizonia  conjugens]  (Otay  tarplant) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Deinandra 
conjugens  was  federally  listed  as 
threatened  (under  the  name  Hemizonia 
conjugens)  throughout  its  range  in 
southwestern  California  and 
northwestern  Estado  de  Baja  California, 
Mexico  in  1998.  The  designation 
includes  approximately  2,560  hectares 
(ha)  (6,330  acres  (ac))  in  San  Diego 
County,  California,  as  critical  habitat  for 
Deinandra  conjugens. 
DATES:  The  effective  date  of  this  rule  is 
January  9,  2003. 

ADDRESSES:  You  may  inspect  the 
supporting  record  for  this  rule  at  the 
Carlsbad  Fish  and  WildUfe  Office,  U.S. 
Fish  and  Wildhfe  Service,  6010  Hidden 
Valley  Road,  Carlsbad,  CA  92009.  by 
appointment  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Bartel,  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office,  at  the  above 
address:  telephone  760/431-9440, 
facsimile  760/431-5902.  Information 
regarding  this  designation  is  available  in 
alternate  formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 

Background 

Deinandra  conjugens  (Otay  tarplant) 
was  known  as  Heniizonia  conjugens 
when  it  was4isted  on  October  13, 1998 
(63  FR  54938).  Since  then,  studies 
analyzing  plant  and  floral  morphology 
and  genetic  information  prompted 
Baldwin  (1999)  to  revise  the  Madiinae 
(tarplants),  a  tribe  in  the  Asteraceae 
(sunflower  family),  and  reclassify 
several  taxa  into  new  or  different 
genera.  As  a  result,  Deinandra 
conjugens  is  now  the  accepted  scientific 
name  for  Hemizonia  conjugens.  This 
taxonomic  change  does  not  alter  the 
limits  or  definition  of  Deinandra 
conjugens.  Because  this  taxonomic 
change  was  published  and  is  generally 


accepted  by  the  scientific  community, 
we  are  changing  the  name  of  Hemizonia 
conjugens  to  Deinandra  conjugens  in  50 
CFR  17.12  (h),  and  will  use  Deinandra 
conjugens  in  this  final  rule. 

Deinandra  conjugens  was  first 
described  by  David  D.  Keck  (1958)  as 
Hemizonia  conjugens  based  on  a 
specimen  collected  by  L.R.  Abrams  in 
1903  from  river  bottom  land  in  the  Otay 
Valley  area  of  San  Diego  County, 
California.  Deinandra  conjugens  is  a 
glandular,  aromatic  aimual  plant  in  the 
Asteraceae.  It  has  a  branching  stem  that 
generally  ranges  from  5  to  25 
centimeters  (2  to  10  inches)  in  height 
with  deep  green  or  gray-green  leaves 
covered  with  soft,  shaggy  hairs.  The 
yellow  flower  heads  are  composed  of  8 
to  10  ray  flowers  and  13  to  21  disk 
flowers  with  hairless  or  sparingly 
downy  corollas  (fused  petals).  The 
phyllaries  (small  bracts  associated  with 
the  flower  heads)  are  ridged  and  have 
short-stalked  glands  and  large,  stalkless, 
flat  glands  near  the  margins.  Deinandra 
conjugens  occurs  within  the  range  of 
Deinandra  fasciculata  [=H.  fasciculata] 
(fasciculated  tarplant)  and  Deinandra 
paniculata  [=H.  paniculata]  (San  Diego 
tarplant).  Deinandra  conjugens  can  be 
distinguished  from  other  members  of 
the  genus  by  its  ridged  phyllaries,  black 
anthers  (part  of  flower  that  produces 
pollen),  and  by  the  number  of  disk  and 
ray  flowers.  The  disk  and  ray  flowers 
each  produce  different  types  of  seeds 
(heterocarpy),  which  has  been 
correlated  to  differential  germination 
responses  (Tanowitz  et  al.  1987). 

Most  known  Deinandra  conjugens 
occurrences  are  closely  associated  with 
particular  soils,  vegetation  types,  and 
elevation  range.  The  majority  of 
Deinandra  conjugens  occurrences  are 
associated  with  clay  soils  and  with 
grasslands,  coastal  sage  scrub,  or 
maritime  succulent  scrub.  Information 
from  herbarium  records  at  the  San  Diego 
Natural  History  Museum  (SDNHM)  and 
data  from  the  California  Natinal 
Diversity  Database  (CNDDB  2002) 
records  indicates  that  Deinandra 
conjugens  has  a  narrow  geographic  and 
elevation  range. 

The  distribution  of  Deinandra 
conjugens  is  strongly  correlated  with 
clayey  soils,  subsoils,  or  lenses  (isolated 
area  of  clay  soil)  (Bauder  et  al.  2002). 
Such  soils  typically  support  grasslands, 
but  may  support  some  woody 
vegetation.  Much  of  the  area  with  clay 
soils  and  subsoils  vnthin  the  historical 
range  of  Deinandra  conjugens  likely  was 
once  vegetated  with  native  grassland, 
open  coastal  sage  scrub  and  maritime 
succulent  scrub,  which  provided 
suitable  habitat  for  Deinandra 
conjugens.  Based  on  Geographic 


Information  Systems  (CIS)  analysis, 
most  current  and  historical  Deinandra 
conjugens  occurrences  are  found  on  clay 
soils  or  lenses  in  one  of  the  following 
soil  series:  Diablo;  Olivenhain;  Linne; 
Salinas;  Huerhuero;  Auld:  Bosanko; 
Friant:  and  San  Miguel-Exchequer  rocky 
silt  loams  (Bauder  et  al.  2002). 

The  occurrence  of  Deinandra 
conjugens  is  also  strongly  associated 
with  particular  vegetation  types.  The 
species  is  found  in  vegetation 
communities  classified  as,  but  not 
limited  to,  grasslands,  open  coastal  sage 
scrub,  maritime  succulent  scrub,  and 
the  margins  of  some  disturbed  sites  and 
cultivated  fields  (CNDDB  2002:  Keck 
1959;  Keil  1993;  CNPS  2001;  David 
Hogan,  San  Diego  Biodiversity  Project, 
in  litt.  1990;  Bruce  Baldwin,  Jepson 
Herbarium,  pers.  comm.,  2001;  Mark 
Dodero,  RECON,  pers.  comm.,  2001; 
Scott  McMillan,  McMillan  Biological 
Consulting,  pers.  comm.,  2001).  Plant 
species  common  to  these  vegetation 
communities  include  Nassella  spp. 
(needlegrass),  Bloomeria  crocea 
(common  goldenstar),  Dichelostemma 
pulchella  (blue  dicks),  Chlorogalum 
spp.  (soap  plant),  Bromus  spp.  (brome 
grass),  Avena  spp.  (oats),  Deinandra 
fasciculata  (fasciculated  tarweed), 
Lasthenia  califomica  (common 
goldfields).  Artemisia  califomica 
(California  sagebrush),  Eriogonum 
fasciculatum  (flat-top  buckwheat),  Lotus 
scoparius  (deer  weed).  Salvia  spp. 
(sage),  Mimulus  aurantiacus  (bush 
monkeyflower),  Malacothamnus 
fasciculatum  (bushmallow),  Malosma 
laurina  (laurel  sumac),  Rhus  ovata 
(sugar  bush),  R.  integrifolia  (lemonade 
berry),  Lycium  spp.  (boxthom). 
Euphorbia  misera  (cliff  spurge), 
Simmondsia  chinensis  (jojoba),  Opuntia 
spp.  (prickly  pear  and  choUa  cactuses). 
Ferocactus  viridescens  (coastal  barrel 
cactus).  Ambrosia  chenopodiifolia  (San 
Diego  bin  sage),  and  Dudleya  spp.  (live- 
forevers). 

Information  acquired  since  the  listing 
indicates  that  the  historical  range  for 
Deinandra  conjugens  in  San  Diego 
County,  California,  is  extended  from  the 
Mexican  border  north  to  Spring  Valley 
and  Paradise  Valley,  a  distance  of  about 
24  kilometers  (km)  (15  miles  (mi)),  and 
from  Interstate  805  east  to  Otay  Lakes 
Reservoir,  a  distance  of  about  13  km  (8 
mi)  (herbarium  records  at  the  SDNHM 
and  CNDDB  2002).  Further,  based  on 
museimi  specimens  and  database 
records,  the  elevational  range  for 
Deinandra  conjugens  appears  to  b6 
between  25  and  300  meters  (m)  (80  and 
1,000  feet  (ft)). 

Typically,  Deinandra  conjugens  and 
other  tarplants  cannot  produce  viable 
seeds  without  cross  pollinating  with 
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other  individuals  (i.e.,  are  essentially 
self-incompatible)  (Keck  1959;  Tanowitz 
1982;  B.  Baldwin,  in  litt.  2001).  Gene 
flow  among  plant  populations  through 
pollination  is  important  for  the  long- 
term  survival  of  self-incompatible 
species  (Ellstrand  1992).  Gene  flow  in 
Deinandra  conjugens  is  essentially 
achieved  through  pollen  movement 
among  occmrences.  Because  small 
occiurences  of  Deinandra  conjugens 
may  facilitate  greater  gene  flow, 
conservation  of  these  may  be  critical  to 
maintaining  genetic  diversity  in 
Deinandra  conjugens.  Likely  pollinators 
of  Deinandra  conjugens  include,  but  are 
not  limited  to,  bee  flies  (Bombylliidae); 
hover  flies  (Syrphidae);  digger  bees 
(Apidae);  carpenter  and  cuckoo  bees 
(Anthophoridae);  leaf  mason  and  leaf 
cutting  bees  (Megachilidae);  and 
metallic  bees  (Halictidae)  (Krombein  et 
al.  1979;  Bauder  et  al.  2002;  M.  Dodero, 
pers.  conun.,  2001).  The  following  bee  • 
species  have  been  documented  visiting 
Deinandra  species:  Nomia  melanderi; 
CoUetes  angelicas;  Nomadopsis 
helianthi;  Ventralis  claypolei  ausralior; 
Anthidiellum  notatum  robertsoni; 
Heriades  occidentalis;  Anthocopa 
hemizoniae;  Ashmeadiella  califomica 
califomica;  Svastra  sabinensis  nubila; 
Melissodes  tessellata;  M.  moorei;  M. 
personatella;  M.  robustior;  M. 
semilupina;  M.  lupina;  M.  steamsi; 
Anthophora  urbana  urbana;  and  A. 
carta  carta  (Krombein  et  al.  1979). 

Deinandra  conjugens  fruits  are  each 
one-seeded  and  are  likely  to  be 
dispersed  by  small  to  large-sized 
mammals  and  birds  based  on  the  sticky 
nature  of  the  remaining  flower  parts  that 
are  attached  to  the  fruits  and  the 
discontinuous  distribution  of  other 
tarplants  (B.  Baldwin,  in  litt.  2001;  M. 
Dodero,  pers.  comm.,  2001;  Elizabeth 
Friar.  Claremont  Graduate  University, 
pers.  comm.,  2001;  Gjon  Hazard. 
(Service),  pers.  comm.,  2001).  Potential 
seed/fruit  dispersal  organisms  known  to 
ocoir  in  the  region  include,  but  are  not 
limited  to.  mule  deer  [Odocoileus 
hemionus),  gray  fox  [Urocyon 
cinereoargenteus),  coyote  [Canis 
latrans),  black-tailed  jackrabbit  (Lepus 
calif  amicus  bennettii),  bobcat  {Felis 
mfus),  striped  skunk  [Mephitis 
mephitis),  opossmn  (Didelphis 
virginiana),  racoon  [Procyon  lotor),  and 
various  small  land  birds. 

A  seed  bank  (a  reserve  of  dormant 
seeds,  generally  found  in  the  soil)  is 
important  for  year-to-year  and  long-term 
survival  (Given  1994.  Rice  1989).  A  seed 
bank  includes  all  of  the  seeds  in  a 
population  and  generally  covers  a  larger 
area  thst"  the  extent  of  observable  plants 
seen  in  a  given  year.  The  number  and 
location  of  standing  plants  in  a 


population  varies  annually  due  to  a 
number  of  factors,  including  the  amount 
and  timing  of  rainfall,  temperatine,  soil 
conditions,  and  the  extent  and  natvu«  of 
the  seed  bank.  Large  annual  fluctuations 
in  the  number  of  standing  plants  in  a 
given  population  have  been 
doaunented.  Population  size  has  ranged 
bom  1  to  over  5.400  standing  plants  at 
a  site  on  northwest  Otay  Mesa  (CNDDB 
2002;  City  of  San  Diego,  in  litt.  1999). 
from  approximately  100  to  50.000  at  a 
site  in  Rice  Canyon  (CNDDB  2002).  and 
from  approximately  280,000  to  1.9 
million  at  San  Miguel  Ranch  South 
(CNDDB  2002;  Merkel  &  Associates,  in 
litt.  1999).  In  any  given  year,  the 
observable  plants  in  a  population  are 
only  the  portion  of  the  individuals  from 
the  seed  bank  that  germinated  that  year. 
These  annual  fluctuations  make  it  look 
as  though  a  population  of  annual  plants 
"moves"  bom  year  to  year,  when  in 
actuality,  a  different  portion  of  a 
popidation  germinates  and  flowers  each 
year.  The  spatial  distribution  of  a 
standing  population  of  annual  plants  is 
generally  the  result  of  the  spatial 
distribution  of  the  micro-environmental 
conditions  conducive  to  seed 
germination  and  growth  of  the  plants. 

Determining  the  size  or  magnitude  of 
a  given  Deinandra  conjugens  popidation 
is  difficult  due  to  the  major  fluctuations 
that  have  been  documented  in  known 
populations  (CNDDB  2002;  Merkel  & 
Associates,  in  litt.  1999).  Conditions 
dining  some  years  are  better  for  growth 
and  reproduction  of  Deinandra 
conjugens  in  some  populations  (and 
even  some  portions  of  a  population) 
than  dining  other  years.  Because  the 
number  of  standing  plants  in  a  given 
population  can  vary  by  orders  of 
magnitude  from  one  year  to  the  next,  the 
number  of  standing  plants  observed  in 
a  population  in  any  one  year  does  not 
necessarily  indicate  the  potential 
m^nitude  of  that  population. 

Deinandra  conjugens  has  a  limited 
distribution  consisting  of  at  least  25 
historical  populations  near  Otay  Mesa 
in  southern  San  Diego  County  and  one 
population  in  Estado  de  Baja  California. 
Mexico,  near  the  United  States  border 
(CDFG  1994;  Roberts  1997;  CNDDB 
2002;  Reiser  1996;  herbarium  records  at 
the  SDNHM;  S.  Morey,  in  litt.  1994). 
Three  of  the  25  historic  populations  of 
Deinandra  conjugens  in  the  United 
States  are  considered  to  be  extirpated 
(CNDDB  2002;  D.  Hogan,  in  litt.  1990;  S. 
Morey,  in  litt.  1994). 

The  largest  number  of  Deinandra 
conjugens  plants  were  recorded  in  1998 
when  it  was  estimated  that  there  were 
over  2  million  individuals  for  the 
species  as  a  whole  (CNDDB  2002; 
Merkel  &  Associates,  in  litt.  1999). 


However,  the  number  of  standing  plants 
from  year  to  year  can  be  highly  variable. 
As  testament  to  this  variability,  the 
species  was  thought  to  be  extinct  within 
its  range  until  its  rediscovery  in  Estado 
de  Baja  California.  Mexico  in  1977 
(Tanowitz  1978).  Conversely,  the  largest 
population  (Rancho  San  Miguel) 
supported  about  1.9  million  plants 
during  1998  when  southern  California 
experienced  El  Nino  weather 
conditions,  which  resulted  in  a 
particularly  wet  and  prolonged  growing 
season  (Merkel  &  Associates,  in  litt. 
1999). 

By  1998.  the  five  largest  populations 
of  Deinandra  conjugens  (Rancho  San 
Miguel,  Rice  Canyon,  Dennery  Canyon, 
Poggi  Canyon,  and  Proctor  Valley)  were 
known  to  support  about  98  percent  of 
all  reported  standing  plants  (CNDDB 
2002;  San  Diego  Gas  and  Electric  1995; 
Roberts  1997;  Merkel  &  Associates,  in 
litt.  1999;  Morey,  in  litt.  1994;  City  of 
Chula  Vista  1992;  Brenda  Stone. 
California  Department  of 
Transportation,  in  litt.  1994)  with  each 
reportedly  containing  more  than  10,000 
standing  plants.  In  2000,  surveys  for 
Deinandra  conjugens  conducted  in 
Johnson  Canyon  (Helix  Environmental 
Planning,  Inc.  2001b)  and  Rolling  Hills 
Ranch  (Helix  Environmental  Planning, 
Inc.  2001a),  identified  new  populations 
estimated  to  include  approximately 
480,000  and  28,000  standing  plants, 
respectively.  Of  the  remaining 
populations,  8  are  reported  to  support 
from  1.000  to  8,000  plants  each;  9  are  , 
reported  to  support  fewer  than  1 ,000 
plants  each;  and  3  are  considered  to  be 
extirpated  (CNDDB  2002).  All  of  the 
above  referenced  populations  occur  on 
Federal,  local,  and  private  lands 
(CNDDB  2002). 

Some  of  the  smaller  populations  of 
Deinandra  conjugens  are  believed  to  be 
essential  to  the  survival  and 
conservation  of  the  species  because  they 
are  strategically  located  between  larger 
populations  and  likely  facilitate  gene 
flow  among  them.  Gene  flow  among 
populations  has  been  demonstrated  to 
reduce  local  and  global  extinctions  in  a 
number  of  species  (Hanski  1998; 
Baldwin,  in  litt.  2001).  Processes  such  as 
mutation,  genetic  migration,  and 
random  genetic  drift  are  known  to 
adversely  affect  small  populations 
(Barrett  and  Kohn  1991).  Adverse  effects 
from  these  processes  on  Deinandra 
conjugens  would  likely  be  magnified  by 
its  self-incompatibility  (Keck  1959; 
Tanowitz  1982;  Baldwin,  in  litt.  2001). 
Maintaining  gene  flow  among 
occurrences  and  between  populations  is 
essential  to  counter  the  adverse  effects 
from  the  processes  mentioned  above, 
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and  to  ensure  the  long-term  survival  and 
conservation  of  this  species. 

At  the  time  the  species  was  listed  in 
1998,  we  estimated  that  70  percent  of 
the  suitable  habitat  for  this  species 
within  its  known  range  had  been  lost  to 
development  or  agriculture  (63  FR 
54938).  Since  the  listing,  additional 
habitat  has  been  lost  to  development 
(e.g.,  urban,  commercial,  industrial, 
residential)  and  agriculture  (e.g., 
grazing,  farming). 

Deinandra  conjugens  appears  to 
tolerate  mild  levels  of  disturbance  such 
as  light  grazing  (Hogan,  in  litt.  1990; 
Tanowitz.  in  litt.  1977).  Such  mild 
disturbances  may  result  in  habitat 
conducive  to  germination  (Tanowitz.  in 
litt.  1977).  However,  the  species  is 
otherwise  threatened  by  urbanization 
and  related  activities,  intensive 
agricultiire,  and  the  invasion  of  non- 
native  species,  which  may  result  in 
significant  disturbance  to  populations 
(63  FR  54938).  Because  of  these  threats, 
we  anticipate  that  intensive  long-term 
monitoring  and  management  may  be 
needed  to  protect  and  conserve  this 
species. 

At  the  time  the  species  was  listed  in 
1998,  we  estimated  that  about  11,930  ha 
(30.310  ac)  of  land  with  clay  soils  or 
clay  subsoils  were  within  the  general 
range  of  Deinandra  conjugens  in  San 
Diego  County,  California  (63  FR  54938). 
Also  at  that  time,  about  4.200  ha  (10.600 
ac)  (about  37  percent)  of  this  area  had 
been  urbanized  and  about  4,155  ha 
(10,555  ac)  (about  37  percent)  had  been 
heavily  cultivated  and  grazed  (63  FR 
54938).  Additional  areas  have  been  lost 
to  urbanization  since  this  time.  New 
information  firom  herbarium  records  at 
the  SDNHM  indicates  that  the  historical 
range  of  Deinandra  conjugens  extended 
further  to  the  north  and  northwest.  Most 
of  the  habitat  in  this  additional  area  has 
already  been  lost  to  development.  Much 
of  the  cultivated  and  grazed  lands  in 
this  range  could  be  restored  to  support 
Deinandra  conjugens,  which  can  grow 
in  the  margins  of  cultivated  fields  (S. 
McMillan,  pers.  comm..  2001;  M. 
Dodero,  pers.  comm.,  2001).  However, 
most  of  these  lands  will  likely  be 
unavailable  for  the  species  because  of 
proposed  urban  and  agrictiltiiral  land 
use  (Carlsbad  Fish  and  Wildlife  Office 
GIS  database  2002  which  includes 
coverages  from  San  Diego  Association  of 
Governments). 

Preriotts  Federal  Action 

On  December  15, 1980,  we  published 
a  Notice  of  Review  (NOR)  of  plants 
which  included  Deinandra  conjugens  as 
a  category  1  candidate  taxon  (45  FR 
82480).  Category  1  taxa  were  those  taxa 
for  which  substantial  information  on 


biological  vulnerability  and  threats  are 
available  to  support  preparation  of 
listing  proposals.  On  November  28. 
1983.  we  published  a  supplement  to  the 
1980  NOR  that  treated  Deinandra 
conjugens  as  category  2  candidate  taxa 
(48  FR  53640).  Category  2  candidates 
were  taxa  for  which  data  in  our 
possession  indicated  listing  was 
"possibly  appropriate  but  for  which 
substantial  information  on  biological 
vulnerability  and  threats  were  not 
known  or  on  file  to  support  preparation 
of  proposed  rules"  (48  FR  53640). 

On  December  14. 1990.  we  received  a 
petition  dated  December  5. 1990.  from 
Mr.  David  Hogan  of  the  San  Diego 
Biodiversity  Project,  to  list  Deinandra 
conjugens  as  endangered.  The  petition 
also  requested  designation  of  critical 
habitat.  Because  Deinandra  conjugens 
was  included  in  the  Smithsonian 
Institution's  Report  of  1975.  designated 
as  House  Document  No.  94-51.  that  had 
been  accepted  as  a  petition,  we  regarded 
Mr.  Hogan's  petition  to  list  this  taxon  as 
a  second  petition.  We  responded  to  the 
petition  by  publishing  a  proposed  rule 
to  list  Deinandra  conjugens  as 
endangered  on  August  9, 1995  (60  FR 
40549).  On  October  13,  1998,  we 
published  a  final  rule  listing  Deinandra 
conjugens  as  threatened  (63  FR  54938). 
At  that  time,  we  indicated  that 
designation  of  critical  habitat  was  not 
prudent. 

On  )uly  15, 1999,  the  California 
Native  Plant  Society  (CNPS)  and 
Southwest  Center  for  Biological 
Diversity  (SWCBD)  filed  a  lawsuit  in 
U.S.  District  Court  for  the  Southern 
District  of  California,  in  part, 
challenging  our  decision  not  to 
designate  critical  habitat  for  Deinandra 
conjugens  (California  Native  Plant 
Society;  et  al.  v.  Babbitt,  et  al., 
99CV1454  L  (S.D.Cal.).  On  December  21, 

2000.  we  entered  into  a  stipulated 
settlement  agreement  with  the  plaintiffs 
under  which  we  agreed  to  reevaluate  the 
prudency  determination  for  Deinandra 
conjugens  by  May  30.  2001.  If  we 
determined  that  critical  habitat  was 
prudent,  we  were  to  publish  a  proposed 
rule  to  designate  critical  habitat  by  June 
5.  2000,  with  a  final  determination  to  be 
completed  by  May  30,  2002.  On  June  1. 

2001,  we  determined  that  designation  of 
critical  habitat  was  prudent,  and  on 
June  13,  2001,  we  published  in  the 
Federal  Register  a  proposed  rule  to 
designate  approximately  2,685  ha  (6,630 
ac)  of  land  as  critical  habitat  for 
Deinandra  conjugens  (66  FR  32052).- We 
requested  a  6-month  extension  (imtil 
November  30,  2002)  to  complete  the 
final  designation  to  allow  us  adequate 
time  to  complete  an  economic  analysis, 
obtain  public  comment  on  the  economic 


analysis,  and  complete  the  final 
designation.  This  extension  was  agreed 
to  by  the  plaintiffs  and  approved  by  the 
court  on  June  2.  2002.  On  July  10,  2002. 
we  published  a  notice  reopening  the 
public  comment  period  on  the  proposed 
nile  for  an  additional  30  days  and 
annoimcing  the  availability  of  the  draft 
economic  analysis  (67  FR  45696).  This 
final  critical  habitat  designation  is 
consistent  with  the  settlement 
agreement. 

Summary  ef  Comments  and 
Recommendations 

In  the  June  13.  2001,  proposed  critical 
habitat  designation  (66  FR  32052).  we 
requested  all  interested  parties  to 
submit  comments  on  the  specifics  of  the 
proposal  including  information  related 
to  biological  justification,  policy, 
economics,  and  proposed  critical  habitat 
boimdaries.  The  initial  60-day  comment 
period  closed  on  Aug\ist  13,  2001.  The 
comment  period  was  reopened  from 
July  10,  2002,  to  August  9,  2002  (67  FR 
45969),  to  allow  for  additional 
comments  on  the  proposed  designation, 
and  comments  on  the  draft  economic 
analysis  of  the  proposed  critical  habitat. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  county 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  on  Jime  13,  2001, 
we  invited  public  comment  through  the 
publication  of  a  legal  notice  in  the  San 
Diego  Union-Tribune  newspaper  in 
southern  California.  We  provided 
notification  of  the  draft  economic 
analysis  to  all  interested  parties.  This 
was  accomplished  through  telephone 
calls,  letters,  and  news  releases  faxed 
and/or  mailed  to  affected  elected 
officials,  media  outlets,  local 
jurisdictions,  and  interest  groups.  We 
also  posted  the  proposed  rule  and  draft 
economic  analysis  and  associated 
material  on  our  Carlsbad  Fish  and 
Wildlife  Office  internet  site  following 
their  release  on  June  13,  2001,  and  July 
10.  2002.  respectively. 

We  received  a  total  of  11  comment 
letters,  from  8  separate  parties  during 
the  two  public  comment  periods. 
Comments  were  received  from  Federal 
and  local  agencies,  and  private 
organizations  and  individuals.  No 
response  was  received  from  State 
agencies.  Of  these  11  comment  letters,  4 
were  in  favor  of  the  designation,  and  7 
against  it.  We  reviewed  all  comments 
received  for  substantive  issues  and 
coounents.  and  new  information 
regarding  Deinandra  conjugens.  Similar 
comments  were  grouped  into  three 
general  issues  relating  specifically  to  the 
proposed  critical  habitat  determination 
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and  draft  economic  analysis  on  the 
proposed  determination. 

Peer  Review 

We  requested  four  biologists,  who 
have  knowledge  of  Deinandra 
conjugens,  to  provide  peer  review  of  the 
proposed  designation  of  critical  habitat 
for  Deinandra  conjugens.  Two  of  the 
four  peer  reviewers  submitted 
comments  on  the  proposed  designation. 
Both  reviewers  strongly  endorsed  the 
proposal,  citing  tke  importance  of 
genetic  diversity  to  the  survival  of 
Deinandra  conjugens.  One  reviewer 
supported  our  inclusion  of  living  seed 
banks,  in  areas  where  plants  are  not 
evident  every  year,  and  concurred  that 
we  fully  considered  in  the  proposal  the 
importance  of  genetic  diversity  found  in 
major  and  minor  populations. 

Comments  were  either  incorporated 
directiy  into  the  final  rule  or  final 
addendum  to  the  economic  analysis  or 
addressed  in  the  following  simimary. 

Issue  1:  Biological  Justification  and 
Methodology 

Comment  1 :  One  commenter 
expressed  concern  over  eliminating 
areas  with  negative  survey  results  frt>m 
analysis  where  there  may  be  primary 
constituent  elements  and  thneby 
eliminating  them  from  potential 
inclusion  in  critical  habitat. 

Our  Response:  The  definition  of 
critical  habitat  in  section  3(5)(A)  of  the 
Act  includes  "(i)  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species."  The  term 
"conservation,"  as  defined  in  section 
3(3)  of  the  Act,  means  "to  use  and  the 
use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  the  Act 
are  no  longer  necessary"  (i.e.,  the 
species  is  recovered  and  removed  from 
the  List  of  Endangered  and  Threatened 
Species). 

As  we  discussed  in  our  proposed 
critical  habitat  for  the  Deinandra 
conjugens,  we  identified  those  areas  that 
currenUy  contain  populations  or 
provide  habitat  components  essential  to 
the  conservation  of  Deinandra 
conjugens.  We  excluded  some  areas 


where  Deinandra  conjugens  has  not 
been  observed  historically  or  recently 
because  we  cannot  dociunent  that  these 
areas  are  essential  for  the  conservation 
of  the  species.  However,  we  proposed 
for  designation  those  areas  that  we 
believe  to  be  essential,  that  possess  core 
populations,  and  have  unique  ec  ilogical 
characteristics. 

Conunent  2:  One  commenter 
expressed  concern  that  the  most  current 
and  therefore,  the  best  scientific  data 
available  for  the  Rolli^  Hills  Ranch 
project  was  not  used.  Ine  commenter 
furdier  suggests  that  the  proposed  rule 
underestimates  the  number  of 
Deinandra  conjugens  individuals 
located  on  Rolling  Hills  Ranch, 
specifically,  that  2000  survey  data 
submitted  to  the  Service  in  April  and 
July  of  2001  shoidd  be  used  to  redefine 
the  critical  habitat  boundaries  at  Rolling 
Hills  Ranch. 

Our  Response:  As  disciissed  in  the 
proposed  rule,  we  did  rely  on  the  most 
recent  data  from  the  2000  survey  season 
at  Rolling  Hills  Ranch  to  develop  the 
Unit  1  boimdaries  of  proposed  critical 
habitat  for  Deinandra  conjugens.  The 
subject  2000  survey  data  was  provided 
to  the  Service  in  April  2001,  prior  to  the 
proposal.  This  data  for  the  most  part, 
corroborated  decisions  made  during  the 
development  of  the  proposed  critical 
habitat  rule,  and  identified  new  areas  of 
occupancy  at  Rolling  Hills  Ranch.  Some 
of  these  areas  within  the  proposed 
critical  habitat,  in  which  Deinandra 
conjugens  was  documented  for  the  first 
time  in  2000.  have  not  been  included  in 
the  final  designation  for  reasons 
discussed  in  this  rulemaking.  The 
occurrence  data  and  supporting 
docimientation  used  in  the  rulemaking 
are  available  for  inspection  at  the 
Carlsbad  Fish  and  Wildlife  Office  by 
appointment  (please  see  A0DRL3SES 
section  of  this  rule). 

Comment  3:  One  commenter 
questioned  the  biological  justitication 
for  proposing  critical  habitat  for 
Deinandra  conjugens  using  a  landscape- 
scale  approach  when  they  believed  that 
more  precise  information  is  available  for 
use  by  the  Service. 

Our  Response:  We  recognize  that  not 
every  parcel  of  land  within  the  external 
boundaries  of  the  critical  habitat 
designation  will  contain  the  habitat 
components  essential  to  the 
conservation  of  Deinandra  conjugens.  In 
the  absence  of  more  detailed  map 
information  during  the  preparation  of 
the  proposed  and  final  designations,  we 
used  a  100-m  UTM  grid  and  hardline 
reserve  boundaries  to  delineate  critical 
habitat. 

In  developing  the  proposed  rule  and 
this  final  designation,  we  made  an  effort 


to  minimize  the  inclusion  of  areas  that 
do  not  contain  the  primary  constituent 
elements  for  Deinandra  conjugens. 
However,  due  to  our  mapping  scale, 
some  areas  not  essential  to  the 
conservation  of  Deinandra  conjugens 
are  included  within  the  boundaries  of 
proposed  and  final  critical  habitat. 
These  areas,  such  as  existing  housing 
developments,  roads,  or  other 
developed  lands  do  not  provide  habitat 
for  Deinandra  conjugens.  Because  they 
do  not  contain  one  or  more  of  the 
primary  constituent  elements  for  the 
species.  Federal  actions  limited  to  those 
areas  will  not  trigger  a  section  7 
consultation  of  the  Act.  unless  they 
affect  the  species  or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Comment  4:  One  commenter 
expressed  concern  that  the  proposed 
critical  habitat  does  not  encompass  all 
areas  needed  to  provide  for  genetic 
exchange  between  occurrences  of 
Deinandra  conjugens.  For  instance.  Map 
Units  2  and  3  result  in  genetically 
isolated  areas  of  critical  habitat; 
pollinators  and  seed  dispersers  would 
not  be  capable  of  maintaining  genetic 
exchange  among  these  and  other  critical 
habitat  areas.  Also.  Unit  2F.  2G,  and  2H. 
and  Unit  3A  should  be  one 
interconnected  unit;  there  is  no 
scientific  justification  for  segregating 
these  areas  into  separate  polygons. 

Our  Response:  In  developing  the 
proposed  critical  habitat,  we  evaluated 
those  areas  essential  to  the  conservation 
of  Deinandra  conjugens  and  that  are 
covered  by  a  legally  operative  Habitat 
Conservation  Plan  (HCP).  Those  areas 
believed  to  be  biologically  essential,  but 
already  covered  by  a  legally  operative 
HCP,  were  excluded  from  this 
designation  pursuant  to  section  4(b)(2) 
of  the  Act.  .Consequentiy.  those  areas 
within  the  subject  critical  habitat  imits 
containing  essential  Deinandra 
conjugens  habitat  within  the  San  Diego 
Coimty  Subarea  Plan  of  the  San  Diego 
County  Multiple  Species  Conservation 
Plan  (MSCP)  are  excluded.  These 
exclusions  create  the  appearance  of 
habitat  gaps  that  could  limit  genetic 
exchange.  Though  some  of  these  gap 
areas  do  not  contain  primary  constituent 
elements,  most  gap  areas  include  lands 
conserved  under  existing  HCPs.  After 
evaluating  the  relative  locations  of 
populations,  and  evaluating  their 
genetic  exchange  potential,  we  only 
designated  areas  determined  to  be 
essential  that  require  special 
management.  Because  areas  conserved 
in  reserves  under  existing  HCPs  receive 
special  management  pursuant  to  those 
plans,  they  were  not  included  in 
proposed  or  final  critical  habitat. 
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Issue  2:  Policy  and  Regulations 

Comment  5:  One  commenter 
suggested  that  designating  critical 
habitat  for  Deinandra  conjugens  on  San 
Miguel  Ranch  project  lands  that  will 
become  part  of  the  San  Diego  National 
Wildlife  Refuge  (SDNWR)  is  not 
adequate  to  provide  the  necessary  and 
appropriate  levels  of  assurance  to  San 
Miguel  Ranch.  The  commenter 
explained  that  San  Miguel  Ranch,  as  a 
third  party  beneficiary  to  the  MSCP 
Implementing  Agreement,  is  covered  by 
an  existing  legally  operative  HCP  that 
addresses  Deinandra  conjugens.  Finally, 
the  commenter  suggests  that,  due  to  the 
conservation  protections  and 
management  measures  assured  for 
Deinandra  conjugens  through  the 
SDNWR  Annexation  Agreement,  the 
benefits  of  excluding  San  Miguel  Ranch 
outweigh  the  benefits  of  including  of 
San  Miguel  Ranch  in  the  designation. 

Our  Response:  Pursuant  to  section 
4(b)(2)  of  lie  Act,  we  may  exclude  any 
area  from  designated  critical  habitat  if 
we  believe  that  the  benefits  of  excluding 
such  lands  outweigh  the  benefits  of 
including  those  lands  in  critical  habitat, 
providing  that  the  exclusion  would  not 
result  in  the  extinction  of  the  species. 
We  have  generally  excluded  from 
critical  habitat  areas  within  legally 
operative  HCPs  that  "cover"  the  subject 
species  by  protecting,  and  providing 
management  for,  the  essential  habitat  of 
the  species  within  the  plan  area.  We 
have  used  the  provisions  of  section 
4(b)(2)  of  the  Act  for  the  exclusion  of 
lands  covered  by  approved  HCPs, 
because  we  believe  that  the  benefits  of 
excluding  them  outweigh  the  benefits  of 
including  them. 

Prior  to  annexation  by  the  City  of 
Chula  Vista,  the  San  Miguel  Ranch 
project  was  covered  under  the  County  of 
San  Diego's  approved  and  legally 
operative  Subarea  HCP.  In  2000,  that 
portion  of  the  County  of  San  Diego's 
incidental  take  permit  that  covers  San 
Miguel  Ranch  was  transferred  to  the 
City  of  Chula  Vista.  Under  the  County 
of  San  Diego  Subarea  Plan 
Implementing  Agreement,  the  County 
and  third  party  beneficiaries,  as  that 
term  is  defined  in  the  Implementing 
Agreement,  are  assured  that  if  the 
critical  habitat  is  designated,  they  will 
not  be  required  to  provide  additional 
mitigation  beyond  that  imposed  on  their 
project  in  accordance  with  the  Subarea 
Plan  without  their  consent.  Those 
assurances  continue  to  extend  to  San 
Miguel  Ranch,  to  the  extent  it  maintains 
third  party  beneficiary  status,  \vith  the 
transfer  of  that  portion  of  the  County  of 
San  Diego's  incidental  take  permit  that 
covers  San  Miguel  Ranch  to  the  City  of 


Chula  Vista  in  year  2000.  The  assurance 
is  not  affected  or  diminished  by  the 
designation. 

Under  the  Annexation  Agreement, 
Trimark  (the  project  proponent)  has 
limited  rights  to  encroach  on  certain 
SDNWR  lands  and  the  right  to  request 
an  encroachment  easement  on  other 
SDNWR  lands.  If  the  Service  approves 
such  encroachment,  Trimark  is  required 
to  provide  mitigation  as  described  in  the 
Annexation  Agreement.  The  inclusion 
of  SDNWR  lands  in  critical  habitat  does 
not  conflict  with  the  Annexation 
Agreement  or  interfere  with  any 
assurances  provided  to  the  San  Miguel 
Ranch  project  under  the  transferred 
County  permit.  While  San  Miguel  Ranch 
is  covered  by  a  legally  operative  HCP. 
those  lands  identified  for  transfer  to  the 
SDNWR  under  the  Annexation 
Agreement  will  become  federal  lands 
conserved  and  managed  by  the  Service 
in  accordance  with  Annexation 
Agreement  and  the  laws  and  regidations 
governing  the  National  Wildlife  Refuge 
System.  Therefore  the  considerations 
underlying  out  exclusion  of  lands 
within  approved  HCPs  under  4(b)(2)  of 
the  Act  do  not  apply  here.  The  Service 
has  not  completed  a  Comprehensive 
Management  Plan  and  Step-down 
Refuge  Management  Plan  that 
adequately  addresses  management  and 
monitoring  of  Deinandra  conjugens. 
Thus  the  refuge  lands,  which  we  have 
determined  are  essential  for  the 
conservation  of  Deinandra  conjugens, 
continue  to  require  special  management 
and  thus  meet  the  definition  of  critical 
habitat  under  section  3(5)(A}  of  the  Act. 
Finally,  because  the  SDNWR  lands  are 
federal  lands.  Section  7,  which  is  the 
primary  regulatory  benefit  of 
designating  lands  as  critical  habitat,  will 
apply  to  activities  carried  out  on  the 
lands.  VVe  are  not  aware  of  any  facts  that 
indicate  that  the  benefits  of  excluding 
the  SDNWR  lands  from  critical  habitat 
imder  section  4(b)(2)  of  the  Act  would 
outweigh  the  benefits  of  including  them 
as  critical  habitat. 

Comment  6:  Several  commenters 
suggested  that  the  final  critical  habitat 
boundary  should  be  consistent  with 
boundaries  of  the  reserves  being 
established  under  the  Chula  Vista 
Subarea  Plan  of  the  San  Diego  County 
MSCP  (e.g..  Rolling  Hills  Ranch  and 
Bella  Lago). 

Our  Response:  As  previously 
discussed  in  this  rulemaking,  we 
proposed  to  designate  as  critical  habitat 
for  Deinandra  conjugens  those  lands 
believed  to  be  essential  to  the 
conservation  of  the  species.  Diiring  the 
development  of  the  proposal,  we  took 
into  consideration  the  most  cxurent  and 
best  commercial  and  scientific  data 


available.  This  information  included  the 
conservation  management  and 
protections  afforded  Deinandra 
conjugens  under  the  San  Diego  County 
MSCP  and  the  Chula  Vista  Subarea  Plan 
currently  being  developed.  The 
boundaries  of  our  proposed  critical 
habitat  designation  in  some  areas 
matched  those  of  the  proposed  reserve 
for  the  Chula  Vista  Subarea  Plan, 
because  in  our  analysis  of  the  subarea 
plan,  we  concluded  that  these 
boundaries  incorporated  areas  essential 
to  the  conservation  of  Deinandra 
conjugens.  For  reasons  discussed  in  the 
Critical  Habitat  section  of  this 
rulemaking,  we  reevaluated  and 
ultimately  modified  the  critical  habitat 
boundaries  at  Rolling  Hills  Ranch  and 
Bella  Lago.  The  modifications  reflect  the 
results  of  additional  analysis  of 
Deinandra  conjugens  habitat  within  the 
projects'  boundaries  and  discussions 
regarding  conservation  of  essential 
habitat  with  the  project  proponents  and 
the  outcome  of  a  Section  7  conference 
opinions  on  Bella  Lago  and  Rolling  Hills 
Ranch.  The  reserve  boundaries  for  the 
Chula  Vista  subarea  plan  currenUy  out 
for  review,  including  Bella  Lago  and 
Rolling  Hills  Ranch,  are  consistent  with 
this  final  rule. 

Comment  7:  One  commenter 
requested  that  we  conduct  the  analysis 
necessary  to  conclude  that  the  City  of 
Chula  Vista's  proposed  MSCP  Subarea 
Plan  should  be  excluded  from  the 
critical  habitat  designation  pursuant  to 
section  4(b)(2)  of  the  Act.  The 
commenter  asserts  that  we  should 
withdraw  and  revise  the  proposed 
critical  habitat  designation  to  include  an 
analysis  and  finding  that  the  benefits  of 
excluding  the  City's  plan  outweigh  the 
benefits  of  inclusion. 

Our  Response:  Section  4(b)(2)  of  the 
Act  allows  us  to  exclude  firom  critical 
habitat  designation  areas  where  the  y 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  believe 
that  in  most  instances  the  benefits  of 
excluding  legally  operative  HCPs  from 
critical  habitat  designations  will 
outweigh  the  benefits  of  including  them. 
Deinandra  conjugens  is  a  covered 
species  in  the  proposed  Chula  Vista 
Subarea  Plan;  however,  the  Subarea 
Plan  is  not  yet  approved  or  legally 
operative.  The  plan  has  been  released  to 
the  public  for  review  and  may  be 
revised  as  a  result  of  comments  received 
by  the  public.  The  Service  has  not 
conducted  a  review  of  the  plan  imder 
section  7  or  section  10  of  the  Act  to 
determine  whether  it  meets  the  criteria 
for  issuance  of  an  incidental  take 
permit.  Nor  has  the  Service  completed 
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its  review  of  the  plan  under  NEPA. 
Exclusion  of  the  plan  area  under  section 
4(b)(2)  of  the  Act  based  on  a  proposed 
plan  that  may  change  and  that  has  not 
been  approved  by  the  Service  would  be 
inappropriate. 

We  anticipate  that  the  Chula  Vista 
Subarea  Plan  and  other  future  HCPs  in 
the  range  of  Deinandra  conjugens  will 
include  it  as  a  covered  species  and 
provide  for  its  long-term  conservation.  If 
the  Chula  Vista  Subarea  Plan  or  other 
HC056that  address  Deinandra  conjugens 
as  a  covered  species  are  ultimately 
approved  and  legally  operative,  we  may 
reassess  the  critical  habitat  botmdaries 
in  light  of  the  approved  HCP. 

Comment  8:  One  commenter 
expressed  concern  that  we  did  not 
sufficienUy  support  our  decision  to 
reverse  our  determination  that 
designation  of  critical  habitat  for 
Deinandra  conjugens  is  not  "prudent." 
Finally,  the  commenter  requests  that  we 
withdraw  and  reconsider  our 
determination  that  designation  of 
critical  habitat  is  now  prudent. 

Our  Response:  In  our  final  rule  listing 
Deinandra  (=  Hemizonia)  conjugens  as 
threatened  imder  the  Act  (63  FR 
549384),  we  foimd  that  designation  of 
critical  habitat  was  not  prudent  because 
it  occurs  primarily  on  private  lands  with 
little  or  no  Federal  involvement.  As  we 
discuss  in  the  Previous  Federal  Action 
section  of  this  final  rule,  we  were 
challenged  on  our  original  "not 
prudent"  finding.  On  December  21, 
2000,  we  agreed  to  a  stipulated 
settlement  that  required  us  to  publish  a 
proposal  to  withdraw  the  existing  "not 
prudent"  critical  habitat  determination 
and  make  a  new  prudency 
determination.  In  the  Prudency 
Determination  section  of  the  proposed 
rule,  we  detailed  our  reasoning  for 
determining  that  critical  habitat  is.  in 
fact,  prudent  for  Deinandra  conjugens. 
In  general,  we  concluded  that  there  may 
be  some  additional  benefits  to 
designating  critical  habitat,  including 
instances  where  section  7  consultation 
would  be  triggered  only  if  critical 
habitat  is  designated,  educational  or 
informational  benefits  to  designating 
critical  habitat,  and  significant 
occurrences  of  Deinandra  conjugens 
that  have  come  under  Federal  lands 
jurisdiction  since  the  time  of  listing. 
The  publication  of  our  Jime  13,  2001, 
proposal  and  this  final  rule  are  in 
compliance  with  that  determination  and 
the  stipulated  settiement  agreement  and 
subsequent  court  orders. 

Comment  9:  One  commenter 
suggested  that  lands  covered  by  the 
MSCP  (or  other  HCPs)  do  not  provide 
adequate  protection  for  long-term 
conservation  of  Deinandra  conjugens;  as 


such,  the  small  disjimct  critical  habitat 
areas  as  ciurently  proposed  are 
inadequate  to  support  the  long-term 
survival  of  Deinandra  conjugens. 

Our  Response:  Deinaindra  conjugens 
is  a  covered  species  under  the  City  and 
County  of  San  Diego  subarea  plans  of 
the  MSCP.  As  discussed  later  in  this 
rule.  Section  10(a)(1)(B)  of  the  Act 
authorizes  the  Service  to  issue  to  non- 
Federal  entities  a  permit  for  the  take  of 
endangered  and  threatened  animal 
species  incidental  to  otherwise  lawful 
activities.  An  incidental  take  permit 
must  be  supported  by  an  HCP  that 
identifies  conservation  measures  that 
minimize  and  mitigate  the  impacts  of 
take  of  covered  animal  species  to  the 
maximum  extent  practicable  and  that 
we  believe  necessary  to  reduce  project- 
related  effects  to  the  extent  that  they  do 
not  appreciably  reduce  the  likelihood  of 
the  survival  and  recovery  of  the  species 
in  the  wild.  Where  an  HCP  includes 
sufficient  conservation  measures  to 
preclude  jeopardy  for  listed  plant 
species,  we  will  also  include  such 
species  on  the  incidental  take  permit  in 
recognition  of  those  conservation 
benefits  even  though  take  of  listed  plant 
species  is  not  proUbited  imder  Section 
9  of  the  Act. 

In  the  proposed  rule  we  discussed  at 
length  the  relative  benefits  of  including 
or  excluding  £rom  critical  habitat  lands 
covered  by  a  legally  operative  HCP  that 
includes  Deinandra  conjugens  as  a 
covered  species  [see  66  FR  32060-61). 
In  particular  we  noted  that  the  benefits 
of  including  HCP  lands  in  critical 
habitat  are  normally  small  to  non- 
existent because  approved  HCPs  are 
already  designed  to  ensure  the  long- 
term  survival  of  covered  species.  HCPs 
typically  protect  essential  ha'  itat  in 
reserves  that,  are  managed  to  protect, 
restore,  and  enhance  their  value  as 
habitat  for  the  species.  Moreover,  before 
approving  an  HCP  or  issuing  an 
incidental  take  permit,  we  complete  a 
section  7  of  the  Act  consultation  on  the 
proposed  permit  and  must  conclude 
that  the  permit  will  not  result  in 
jeopardy  to  any  covered  species  in  the 
plan  area. 

The  reserves  established  under  the 
approved  MSCP  subarea  plans  include 
essential  populations  of  Deinandra. 
Those  areas  we  are  designating  as 
critical  habitat  include  essential  habitat 
for  Deinandra  conjugens  within  HCPs 
that  are  currently  under  development, 
but  have  not  yet  been  approved,  and 
other  essential  habitat  outside  of 
approved  HCPs.  The  critical  habitat 
designation  provides  connectivity 
among  Deinandra  conjugens 
populations  protected  within  reserves 


established  imder  approved  subarea 
plans. 

Comment  10:  One  commenter 
concluded  that  all  lands  containing  the 
species'  primary  constituent  elements 
are  essential  to  the  conservation  of  the 
species. 

Our  Response:  By  definition  (see 
sections  3(5){A)  and  3(5)(C)  of  the  Act), 
essential  critical  habitat  generally 
describes  a  subset  of  the  area  potentially 
containing  primary  constituent  elements 
for  a  species.  As  discussed  in  the 
methods  section  of  the  proposed  and 
this  final  rule,  to  determine  areas 
essential  for  the  conservation  of 
Deinandra  conjugens,  we  used  the  best 
scientific  and  commercial  data  available 
pertaining  to  known  habitat 
requirements  of  the  species.  Areas 
designated  as  critical  habitat  for 
Deinandra  conjugens  are  within  the 
current  known  range  of  the  species  and 
contain  one  or  more  primary  constituent 
elements  essential  for  the  conservation 
of  the  species.  In  our  proposed  and  final 
designation  of  critical  habitat,  we 
selected  essential  habitat  areas  based  on 
occurrence  data,  soils,  vegetation, 
elevation,  topography,  and  current  land 
uses.  During  this  analysis,  it  was 
determined  that  some  areas  containing 
one  or  more  primary  constituent 
elements  did  not  represent  suitable 
habitat  or  were  otherwise  not  essential 
for  the  conservation  of  the  species. 

Issue  3:  Economic  Issues 

Comment  1 1 :  One  commenter 
expressed  concern  that  the  deferral  of 
economic  and  other  relevant  impacts  in 
preparing  the  proposed  rule  violates  the 
requirements  of  the  Act.  The  commenter 
acknowledges  our  position  from 
previous  critical  habitat  designations 
pursuant  to  the  specific  implementing 
regulations  (50  CFR  424.19)  that  it  is  not 
required  by  law  to  conduct  an  economic 
analysis  at  the  time  critical  habitat  is 
initially  proposed.  The  commenter 
asserts,  however,  that  the  implementing 
regulations  contradict  the  Act  (16  U.S.C. 
1533(b)(2))  (i.e.,  section  4(b)(2)  of  the 
Act),  whereas  the  statute  calls  for 
designation  of  critical  habitat  after 
taking  into  consideration  economic 
impacts  of  specifying  any  particular  area 
as  critical  habitat.  The  commenter 
suggests  that  we  ignored  economic 
effects  and  other  related  effects  until 
after  critical  habitat  boundaries  are 
established.  Conversely,  the  commenter 
asks  how  the  proposed  rule  text  can 
suggest  that  "the  designation  of  critical 
habitat  is  not  likely  to  result  in  a 
significant  regiUatory  burden  above  that 
already  in  place  due  to  the  presence  of 
listed  species,"  if  an  economic  analysis 
has  not  yet  been  conducted. 
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Our  Response:  Pursuant  to  section 
4(b)(2)  of  the  Act,  we  designate  critical 
habitat  and  make  revisions  thereto  on 
the  basis  of  the  best  available  scientific 
data  and  after  taking  into  consideration 
economic  impacts  and  other  relevant 
impacts  associated  with  the  designation. 
We  published  our  proposed  designation 
in  the  Federal  Register  on  June  13.  2001 
(66  FR  32052).  At  that  time,  our 
Division  of  Economics  and  their 
consultants,  Industrial  Economics,  Inc., 
initiated  the  draft  economic  analysis. 
The  draft  economic  analysis  was  made 
available  for  public  comment  and 
review  beginning  on  July  10,  2002  (67 
FR  45696).  Following  a  30-day  public 
comment  period  on  the  proposal  and 
draft  economic  analysis,  a  final 
addendiun  to  the  economic  analysis  was 
completed  which  takes  into 
consideration  public  conunents.  Both 
the  draft  economic  analysis  and  the 
addendum  were  used  in  the 
development  of  this  final  designation  of 
critical  habitat  for  Deinandra  conjugens. 
Please  refer  to  the  Economic  Analysis 
section  of  this  final  rule  for  a  more 
detailed  discussion  of  these  documents. 
Therefore,  our  designation  of  critical 
habitat  does  take  into  consideration 
economic  and  other  impacts  considered 
during  the  rulemaking  process. 

As  stated  earlier  in  this  final  rule. 
Federal  agencies  already  consult  with  us 
on  activities  in  areas  currently  occupied 
by  Deinandra  conjugens,  or  if  the 
species  may  be  affected  by  the  action,  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  species.  Since  Deinandra  conjugens 
critical  habitat  is  considered  occupied 
by  either  standing  plants  or  seed  bank, 
and  we  already  consult  on  other  listed 
species,  including  the  coastal  California 
gnatcatcher  (Polioptila  califomica 
califomica)  and  the  Quino  checkerspot 
butterfly  (Euphydryas  editha  quino), 
that  have  designated  critical  habitats 
that  overlap  with  Deinandra  conjugens, 
we  do  not  anticipate  a  significant 
additional  regulatory  burden  will  result 
from  the  designation  of  critical  habitat 
for  Deinandra  conjugens.  We  made  our 
anticipatory  statement  that  the 
designation  of  critical  habitat  was  not 
likely  to  result  in  a  significantly  higher 
regulatory  burden  based  on  the 
information  available  at  the  time.  The 
economic  analysis  has  demonstrated 
that  our  initial  assumption  was  correct. 

Comment  12:  One  commenter 
suggested  that  the  Service  failed  to  take 
into  account  the  cimiulative  economic 
impacts  of  all  the  existing  and  proposed 
critical  habitat  designations.  The 
commenter  believes  that  the  Act  and 
relevant  Federal  cases  (New  Mexico 
Cattle  Growers  v.  U.S.  Fish  and  Wildlife 


Service,  248  F.3d  1277,  1281-1285) 
require  this  type  of  analysis  and 
requests  that  the  Service  explain  the 
factual  and  legal  basis  for  its  decision 
that  other  pending  and  final  critical 
habitat  designations  can  be  considered 
separately. 

Our  Response:  The  commenter 
appears  to  be  using  the  term 
"cumulative  impacts"  in  the  context  of 
the  National  Environmental  Policy  Act 
(NEPA),  which  does  not  apply  to  this 
rulem^ng.  See  the  National 
Environmental  Policy  Act  section  of  this 
rule.  We  are  required  to  consider  only 
the  effect  of  the  proposed  govenmient 
action,  which  in  this  case  is  the 
designation  of  critical  habitat  for 
Deinandra  conjugens.  The  appropriate 
baseline  for  use  in  this  analysis  is  the 
regulatory  environment  without  this 
regulation.  While,  consistent  with  New 
Mexico  Cattlegrowers  v.  U.S.  Fish  and 
Wildlife  Service,  we  considered  the 
costs  and  benefits  of  both  the  listing  of 
Deinandra  conjugens  and  the 
designation  of  critical  habitat  for  this 
species  in  establishing  an  upward 
estimate  of  economic  effects,  and  then 
attempted  to  identify  and  measure  the 
additional  costs  and  benefits  associated 
with  this  designation  of  critical  habitat, 
when  critical  habitat  for  other  species 
has  already  been  designated,  it  is 
properly  considered  part  of  the  baseline 
for  this  analysis.  Proposed  and  future 
critical  habitat  designations  for  other 
species  in  the  area  will  be  part  of 
separate  rulemakings,  and  consequently, 
their  economic  effects  will  be 
considered  separately. 

Comment  13:  One  commenter 
suggested  that  the  critical  habitat 
designation  triggers  "No  Surprises" 
regulations  due  to  Deinandra 
conjugens"  coverage  in  the  MSCP,  and 
that  we  should  pay  all  the  costs 
associated  with  the  designation. 

Our  Response:  Permittees  and  third 
party  beneficiaries,  as  the  term  is 
defined  under  various  MSCP  Sybarea 
Plan  Implementing  Agreements,  are 
assured  that  in  the  event  critical  habitat 
is  designated  for  a  covered  species,  such 
as  Deinandra  conjugens,  within  the 
boundaries  of  approved  subarea  plans, 
they  will  not  be  required  to  provide 
additional  mitigation  consisting  of 
money,  land  or  restrictions  on  land, 
beyond  the  level  of  mitigation  imposed 
on  their  projects  in  accordance  with  the 
subarea  plans  without  their  consent. 
The  designation  of  critical  habitat  for 
Deinandra  conjugens  does  not 
undermine,  compromise  or  affect  that 
assurance  or  trigger  the  No  Surprises 
regulation. 

Comment  14:  One  commenter 
expressed  concern  that  the  critical 


habitat  methodology  fails  to  meet  the 
standards  of  the  Act  as  held  by  the  10th 
Circuit  Court  [New  Mexico  Cattle 
Growers  Ass'n  v.  U.S.F.W.S..  248  F.Srd 
1277  (10th  Cir.  2001)1  in  that  the 
economic  analysis  caimot  be  separated 
from  the  action  listing  the  species. 

Our  Response:  In  New  Mexico  Cattle 
Growers  Ass'n  v.  U.S.F.W.S.,  248  F.Sd 
1277  (10th  Cir.  2001)  the  10th  Circuit 
recently  held  that  the  baseline  approach 
to  economic  analysis  of  critical  habitat 
designations  that  was  used  by  the 
Service  for  the  southwestern  willow 
flycatcher  designation  was  "not  in 
accord  with  the  language  or  intent  of  the 
ESA."  In  particular,  the  coiul  was 
concerned  that  the  Service  had  failed  to 
analyze  any  economic  impact  that 
would  result  bom  the  designation, 
because  it  took  the  position  in  the 
economic  analysis  that  there  was  no 
economic  impact  from  critical  habitat 
that  was  incremental  to.  rather  than 
merely  co-extensive  with,  the  economic 
impact  of  listing  the  species.  The 
Service  had  therefore  assigned  all  of  the 
possible  impacts  of  designation  to  the 
listing  of  the  species,  without 
acknowledging  any  imcertainty  in  this 
conclusion  or  considering  such 
potential  impacts  as  transaction  costs, 
reinitiations,  or  indirect  costs.  The  court 
rejected  the  baseline  approach 
incorporated  in  that  designation, 
concluding  that,  by  obviating  the  need 
to  perform  any  analysis  of  economic 
impacts,  such  an  approach  rendered  the 
economic  analysis  requirement 
meaningless. 

In  this  analysis,  the  Service  addresses 
the  10th  Circuit's  concern  that  we  give 
meaning  to  the  ESA's  requirement  of 
considering  the  economic  impacts  of 
designation  by  acknowledging  the 
imcertainty  of  assigning  certain  post- 
designation  economic  impacts 
(particularly  section  7  consultations)  as 
having  resulted  bom  either  the  listing  or 
the  designation.  We  also  understand 
that  the  public  wants  to  know  more 
about  the  kinds  of  costs  consultations 
impose  and  &«quently  believe  that 
designation  could  require  additional 
project  modifications. 

Inerefore,  this  analysis  incorporates 
two  baselines.  One  addresses  the 
impacts  of  critical  habitat  designation 
that  may  be  attributable  co-extensively 
to  the  listing  of  the  species.  Because  of 
the  potential  imcertainty  about  the 
benefits  and  economic  costs  resulting 
&t>m  critical  habitat  designations,  we 
believe  it  is  reasonable  to  estimate  the 
upper  bounds  of  the  cost  of  project 
modifications  based  on  the  benefits  and 
economic  costs  of  project  modifications 
that  would  be  required  due  to 
consultation  under  the  jeopardy 
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standard.  It  is  important  to  note  that  the 
inclusion  of  impacts  attributable  co- 
extensively  to  the  listing  does  not 
convert  the  economic  analysis  into  a 
tool  to  be  considered  in  the  context  of 
a  listing  decision.  As  the  court 
reaffirmed  in  the  southwestern  willow 
flycatcher  decision,  "the  ESA  clearly 
bars  economic  considerations  from 
having  a  seat  at  the  table  when  the 
listing  determination  is  bmng  made." 

The  other  iMseline.  the  lower 
boundary  baseline,  will  be  a  more 
traditioiial  rulemaking  baseline.  It  will 
attempt  to  provide  the  Service's  best 
analysis  of  which  of  the  efiiacts  of  future 
considtations  actually  result  from  the 
regulatory  action  under  review — Le.,  the 
critical  habitat  designation.  These  costs 
will  in  most  cases  be  the  costs  of 
additional  consultations,  reinitiated 
consultations,  and  additional  project 
modifications  that  would  not  have  been 
required  imder  the  jeopardy  standard 
alone  as  well  as  costs  resulting  from 
imcertainty  and  perception  impacts  on 
markets.  Tlie  fiital  addendiun  to  this 
analysis  provides  further  information 
concerning  the  baseline  and  potential 
incremental  effects  of  the  designation  of 
critical  habitat  for  Deinandra  conjugens. 

Comment  15:  One  commenter 
suggested  that  the  economic  analysis 
cannot  rely  on  overlap  between  Federal 
laws  and  State  and  local  regulations. 
The  analysis  of  State-induced  impacts  is 
inappropriate  since  they  are 
independent  of  Federal  action,  and 
could  be  nullified  by  actions  of  the  State 
legislature  or  voters. 

Our  Response:  In  the  case  of  the 
MSCP.  an  analysis  of  State-induced 
impacts  is  appropriate  since  the  NCCP 
program  is  directly  tied  to  the  HCP 
through  the  terms  of  the  MSCP 
Implementing  Agreement.  Though 
economic  impacts  associated  with  State 
and  local  actions  were  addressed  in  the 
draft  economic  analysis,  the  document 
clearly  states  that  all  impacts  are 
assumed  to  be  solely  attributable  to  the 
Federal  listing.  Please  refer  to  the  draft 
economic  analysis  for  further  discussion 
of  this  issue. 

Comment  16:  One  commenter 
expressed  concern  that  the  preface  of 
the  economic  analysis  acknowledges 
that  the  public  believes  that  critical 
habitat  designation  could  require 
additional  project  modifications,  while 
the  document  later  suggests  in  several 
instances  that  further  modifications  are 
not  expected.  The  commenter  suggests 
that  the  economic  analysis  provide 
further  defense  of  this  position  and 
discuss  specific  regulation  and  policy  in 
making  the  case. 

Our  Response:  The  statement  in  the 
preface  of  the  economic  analysis 


addresses  public  perception  (also  see 
the  Stigma  Effects  section  of  the 
economic  analysis)  that  critical  habitat 
designation  wdll  present  additional 
regulatory  burden.  Hie  economic 
analysis  effectively  addresses  these 
concerns  by  addressing  the  likelihood  of 
an  economic  effect  from  the  designation 
above  and  beyond  the  listing.  The 
analysis  correctly  asserts  thad  Deincmdra 
conjugens  critical  habitat  is  occupied  by 
either  standing  plants  or  seed  bank,  and 
ccHiecdy  concludes  that  no  additional 
I»o)ect  modifications  are  likely  from  the 
designation  that  would  not  have  already 
been  recommended  to  address  the  listed 
species  and  its  habitat 

Comment  1 7:  One  commenter 
indicated  that  Dudleya  variegata 
(vari^ated  Dudleya)  is  not  a  State-Usted 
species,  as  stated  in  the  draft  economic 
analysis.  The  commenter  suggested  that 
this  statement  leads  to  significant 
adjustments  in  the  cost  impacts  within 
the  economic  analysis  that  should  be 
corrected. 

Our  Response:  Dudleya  variegata  is 
not  a  State-listed  species.  The  species 
status  has  been  addressed  in  the  final 
addendum  of  the  economic  analysis. 
However,  in  this  case.  Dudleya 
variegata  is  a  covered  species  under  the 
MSCP  Plan,  and  as  such  is  treated 
similarly  to  both  federally  and  State- 
listed  species  under  the  MSCP  Plan. 
Therefore,  adjustments  in  costs  were 
correctly  made  to  recognize  the  cost  of 
measures  intended  to  mitigate  the 
efiiacts  of  covered  activities  on  Dudleya 
variegata  under  the  MSCP  Plan. 

Comment  18:  One  commenter 
suggests  that  our  "additional  benefits" 
and  "education/informational  benefits" 
determinations  were  not  substantiated, 
are  arbitrary  and  capricious,  and  are 
based  on  litigation. 

Our  Response:  In  the  Prudency 
Determination  section  of  the  proposed 
rule,  we  detailed  our  reasoning  for 
determining  that  critical  habitat  is,  in 
fact,  prudent  for  Deinandra  conjugens. 
In  general,  we  concluded  that  there  may 
be  some  additional  benefits  to 
designating  critical  habitat,  including 
instances  where  section  7  consultation 
would  be  triggered  only  if  c  ritical 
habitat  is  designated,  educational  or 
informational  benefits  to  designating 
critical  habitat,  and  significant 
occurrences  of  Deinandra  conjugens  on 
Federal  lands  recorded  since  die  time  of 
listing. 

Although  we  cannot  substantiate  in 
the  present  something  that  may  occur  in 
the  future,  critical  habitat  may  provide 
some  educational  benefit  by  formally 
identifying  areas  within  the  range  of 
Deinandra  conjugens  essential  for  the 
conservation  of  £e  species.  The  public 


and  the  Service  would,  therefore, 
benefit  from  the  designation  while 
planning  any  future  recovery  efforts  for 
the  species.  Furthermore,  thiree 
significant  occurrences  of  Deinandra 
conjugens  now  occur  on  Federal  lands, 
which  were  not  known  at  the  time  of 
listing,  substantiating  the  need  to 
designate  critical  habitat  on  those  lands. 
The  benefit  of  the  designation,  in  this 
case,  is  the  added  protections  afforded 
by  the  relatively  higher  threshold  of 
responsibib.ty  raquiied  of  Federal 
agmicies  under  section  7  the  Act 

While  we  have  acknowledged  the 
potential  for  society  to  experience  such 
benefits  in  our  econcmiic  analyses  for 
critical  habitat  rulemakings,  our  ability 
to  actually  measure  these  benefits  in  any 
meaningful  way  is  difficult  and 
imprecise  at  best.  However,  we  will 
continue  to  explore  ways  that  will  allow 
us  to  provide  more  quantitative 
descriptions  of  the  potential  benefits 
associated  with  a  critical  habitat 
designation. 

Summary  of  Changes  From  the 
Proposed  Rnk 

In  the  development  of  our  final 
designation  of  critical  habitat  for 
Deinandra  conjugens,  we  considered 
new  information  provided  to  our  office 
after  the  proposed  designation  was 
published.  We  made  changes  from  our 
proposal  based  on  a  review  of  public  , 
comments  received  on  the  proposed 
designation  and  the  draft  economic 
analysis  on  the  proposed  designation 
and  a  re-evaluation  of  lands  proposed  as 
critical  habitat.  The  refinements  to  the 
amount  of  land  determined  to  be 
essential  for  Deinandra  conjugens  and 
incorporated  into  this  final  designation 
resulted  in  a  net  reduction  of 
approximately  120  ha  (300  ac)  of  lands, 
llie  primary  changes  for  this  final 
designation  include  the  removal  of  120 
ha  (300  ac)  of  lands  from  the 
development  areas  of  the  EasUake 
Woods,  Bella  Lago  and  Rolling  Hills 
Ranch  residential  developments, 
Sweetwater  County  Park  Summit  Site, 
and  Sweetwater  Authority  lands, 
because  these  lands  were  determined 
not  to  be  essential  for  the  conservation 
of  Deinandra  conjugens. 

In  our  proposed  rule  we  identified 
certain  lands  within  the  proposed 
development  projects  of  Bella  Lago, 
Eastiake  Woods,  and  Rolling  Hills 
Ranch  (all  in  the  City  of  Chula  Vista) 
that  we  believed  contained  primary 
constituent  elements  and  standing 
plants  or  seed  bank  for  Deinandra 
conjugens  and  included  these  as 
proposed  critical  habitat.  Since  the  time 
of  our  proposal,  we  have  reevaluated 
these  areas  and  conclude  that  some  of 
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these  lands  do  not  contain  the  primary 
constituent  elements  for  Deinandra 
conjugens  and  standing  plants  or  seed 
bank,  and  are  not  essential  for  the  long- 
term  conservation  of  this  species. 

At  the  time  of  our  proposed  rule,  rare 
plant  surveys  had  not  yet  been 
completed  on  portions  of  the  Bella  Lago 

E reject  site.  Consequently,  our 
oundaries  for  proposed  critical  habitat 
were  based  on  general  information 
concerning  soils  and  vegetation. 
Surveys  have  since  been  completed  and 
we  have  more  current  and  definitive 
information  relating  to  the  location  of 
Deincaidra  conjugens  and  the  primary 
constituent  elements  essential  to  its 
conservation  on  the  proposed  project 
site.  We  have  refined  the  boundaries  of 
critical  habitat  in  the  southern  portion 
of  the  project  site  to  exclude 
approximately  5  ha  (10  ac)  that  we  now 
know  do  not  contain  the  plant  or  its 
primary  constituent  elements.  The 
remaining  patches  of  land  within  the 
southern  portion  of  the  project  site  that 
contain  occupied  habitat  and  primary 
constituent  elements  are  considered  to 
be  essential  to  the  conservation  of  the 
species  and  are  being  designated  as 
critical  habitat. 

Approximately  20  ha  (55  ac)  of  the 
Eastlake  Woods  project  site  have  also 
been  deleted  from  the  final  critical 
habitat  rule.  Following  the  publication 
of  the  proposed  rule,  we  completed  a 
consultation  with  regard  to  Dienandra 
conjugens  (and  a  conference  with 
respect  its  proposed  critical  habitat) 
pursuant  to  section  7  of  the  Act  with  the 
U.S.  Army  Corps  of  Engineers  (Corps) 
for  the  Eastlake  Woods  project,  a 
residential  development  (1-6-02-FW- 
1989.2)  in  which  we  closely  examined 
and  evaluated  the  tarplant  and  its 
habitat  on  the  project  site.  Based  on  the 
more  thorough  review  of  proposed 
critical  habitat  under  the  section  7 
consiiltation  for  the  Eastlake  Woods 
neighborhood  project,  most  of  the  areas 
being  excluded  as  critical  habitat  for 
Deinandra  conjugens  are  not  habitat  for 
this  species,  do  not  contain  any  known 
occurrences  for  this  plant  based  on  two 
years  of  surveys  during  the  flowering 
season,  and  do  not  contain  the  primary 
constituent  elements  for  this  plant 
because  of  the  extensive  history  of 
agricultural  use.  As  a  result  of  the 
consultation  and  conference  opinion,  an 
area  of  approximately  5  ha  (10  ac)  that 
had  been  proposed  as  critical  habitat 
has  been  preserved,  is  being  restored, 
and  will  receive  long-term  monitoring 
and  management.  This  area  is  being 
retained  as  critical  habitat.  As  a  result 
of  the  consultation,  5  ha  (10  ac)  (an  area 
that  contained  approximately  2,160 
individual  Deinandra  conjugens  in 


2001)  will  be  preserved  onsite.  The 
preserved  area  has  broader  conservation 
value  because  it  adjoins  areas  conserved 
under  the  San  Diego  MSCP  and  the 
proposed  Chula  Vista  Subarea  Plan. 
Within  the  preservation  area, 
approximately  2  ha  (5  ac)  will  be 
restored  to  support  approximately  870 
plants.  The  entire  area  will  be  preserved 
and  managed  in  perpetuity.  These  lands 
contain  the  plant  and  its  primary 
constituent  elements,  are  contiguous 
with  critical  habitat  designated  for  the 
species  on  adjacent  lands,  and  are 
considered  to  be  essential  to  the 
conservation  of  the  species.  In  our 
conference  opinion  we  determined  that 
development  of  the  remaining  20  ha  (55 
acres)  proposed  as  critical  habitat  for 
Dienandra  conjugens  would  not  result 
in  adverse  modification  of  this  critical 
habitat  unit.  Approximately  20  ha  (55 
acres)  were  determined  upon  closer 
analysis  not  to  be  occupied  by 
Dienandra  conjugens  nor  contain 
primary  constituent  elements  of  its 
habitat.  The  inclusion  of  such  areas  in 
the  proposed  rule  resulted  fitjm  use  of 
the  100-m  UTM  grid  system  which,  as 
explained  later  in  the  rule,  is  not  a  fine 
enough  scale  to  eliminate  all  areas  that 
are  not  occupied  or  that  do  not  contain 
primary  constituent  elements,  and 
therefore  do  not  meet  the  definition  of 
critical  habitat  under  3(5)(A).  Use  of  the 
100-m  grid  resulted  in  the  inclusion  of 
lands  under  agricultural  use  for  many 
years  that  were  not  known  to  be 
occupied  by  this  species  and  that  do  not 
contain  the  primary  constituent 
elements.  Through  the  consultation  and 
conference  opinion  we  were  able  to 
identify  these  lands,  and  we  concluded 
that  development  of  the  lands  would 
not  result  in  the  adverse  modification  of 
proposed  critical  habitat.  Thus,  the 
areas  excluded  from  critical  habitat 
were  not  essential  for  the  conservation 
for  the  species  because  the  majority  of 
these  lands  were  not  habitat  for 
Deinandra  conjugens,  do  not  contain 
long-term  conservation  value,  and/or  do 
not  contain  primary  constituent 
elements.  The  approximately  1  ha  (2  ac) 
of  remaining  lands  within  the  Eastlake 
Woods  project  did  contain  Dienandra 
conjugens  and  primary  constituent 
elements.  However,  because  the 
distribution  of  Dienandra  conjugens  in 
those  areas  was  limited  and  restricted 
by  active  agricultural  activity,  we 
concluded  they  were  not  necessary  for 
the  conservation  of  this  species  and 
development  of  the  lands  would  not 
result  in  adverse  modification  of 
proposed  critical  habitat.  Upon  the 
completion  of  the  Section  7  consultation 
and  conference  opinions,  the  project 


proponent  graded  the  20  ha  (55  acres) 
described  above  in  preparation  for 
development. 

Portions  of  the  Rolling  Hills  Ranch 
project  site  also  have  been  excluded 
bom  final  critical  habitat.  In  April  of 
2001 .  prior  to  the  publication  of  the 
proposed  critical  habitat  rule,  we  were 
provided  with  current  survey 
information  for  the  Rolling  Hills  Ranch 
development  project  that  indicated  the 
presence  of  approximately  28.000 
standing  Deinandra  conjugens  plants 
scattered  throughout  the  site.  Following 
the  publication  of  the  proposed  rule,  we 
further  evaluated  this  new  occurrence 
information  in  the  context  of:  (1)  Other 
known  occiurences  throughout  the 
range  of  the  species:  (2)  the  consultation 
on  the  Rolling  Hills  Ranch  development 
project;  and  (3)  the  protections  and 
conservation  measures  currently 
established  in  the  approved  San  Diego 
MSCP  and  those  measures  proposed  in 
the  draft  Chula  Vista  Subarea  Plan  for 
Deinandra  conjugens. 

Following  tms  evaluation,  we 
concluded  that  approximately  85  ha 
(215  ac)  within  the  Rolling  Hills  project 
site  are  not  essential  to  the  conservation 
of  Deinandra  conjugens.  At  the  time  of 
the  proposed  rule.ive  used  the  100-m 
UTM  grid  to  identify  critical  habitat  on 
portions  of  Rolling  Hills  Ranch,  which 
resulted  in  designation  of  some  areas 
that  are  not  occupied  by  the  species  or 
that  do  not  contain  primary  constituent. 
For  the  final  rule,  we  have  used  the 
approved  boundaries  specific  to  the 
Rolling  Hills  Ranch  project,  thereby 
eliminating  some  areas  that  do  not 
contain  the  plants  or  primary 
constituent  elements  for  the  species. 

Furthermore,  approximately  70 
percent  of  the  lands  on  Rolling  Hills 
Ranch  that  have  been  deleted  from  the 
final  rule  on  Rolling  Hills  Ranch  are  not 
known  to  contain  standing  occurrences 
of  Deinandra  conjugens.  These  lands 
may  contain  primary  constituent 
elements  and  it  is  possible  that  they 
contain  seed  bank;  however,  the 
excluded  areas  are  not  known  to 
support  standing  occurences  of  the 
species.  Without  better  information  that 
would  substantiate  the  importance  of 
these  lands  to  the  species,  their 
conservation  value  cannot  be 
determined.  These  lands  are,  therefore, 
not  considered  essential  for  the 
conservation  of  the  species,  and  have 
been  deleted  from  the  final  critical 
habitat  rule. 

Approximately  30  percent  of  the 
lands  deleted  frvm  the  final  nile  are 
considered  to  be  occupied.  We  recently 
completed  a  consultation  pursuant  to 
section  7  of  the  Act  with  the  Corps  (1- 
6-O1-F-1071.4).  following  an  agreement 
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reached  among  the  Service,  the 
California  Department  of  Fish  and 
Game,  and  the  project  proponent  to 
modify  the  boundaries  of  proposed 
development,  MSCP  reserve,  and  MSCP 
Neutral  areas  on  the  project  site.  MSCP 
Neutral  areas  are  those  lands  being 
conserved  within  the  MSCP  planning 
area,  in  this  case  by  Rolling  Hills  Ranch, 
that  are  not  covered  lands  under  the 
MSCP.  Pursuant  to  that  agreement, 
(Project  lands  containing  the  most 
important  occurrences  of  Deinandra 
conjugens  and  its  primary  constituent 
elements  are  designated  as  MSCP 
reserve  and  MSCP  Neutral  areas  and 
will  be  protected,  monitored,  and 
managed  for  Deinandra  conjugens. 
When  identifying  the  areas  set  aside  for 
conservation,  we  focused  on  conserving 
those  occurrences  that  we  believed  to 
have  the  greatest  chance  of  persistence 
within  the  project  area.  We  concluded 
in  our  biological  opinion  that  the  loss  of 
approximately  5  ha  (10  ac)  of  occupied 
habitat  would  not  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat  for  the 
following  reasons.  First,  the  areas 
conserved  would  receive  a  higher  level 
of  management  [e.g.,  invasive  species 
control,  monitoring  and  adaptive 
management  of  populations,  etc.) 
compared  to  the  no-project  scenario. 
Without  the  project,  the  site  was  being 
used  for  agriculture  and  grazing, 
activities  that  would  not  be  subject  to 
regulations  under  the  Act  because  of  the 
absence  of  a  federal  nexus.  As  a  result, 
there  was  a  higher  chance  that  the  plant 
occurrences  onsite  would  be  degraded. 
The  higher  level  of  management  within 
the  conserved  lands  would  ensure  the 
long-term  viability  of  the  population  in 
the  area,  thereby  reducing  the  extent  of 
land  necessary  to  provide  for  the 
conservation  of  the  species  onsite. 
Second,  the  preserve  design  for  Rolling 
Hills  Ranch  compliments  regional 
conservation  for  Deinandra  conjugens 
imder  the  MSCP.  As  a  result  of  this 
regional  conservation  planning,  lands 
essential  to  the  conservation  of  this 
species  are  being  conserved  and 
managed  or  are  targeted  for  conservation 
and  management.  Finally,  from  a 
regional  perspective,  protection  of  all 
occupied  habitat  on  the  Rolling  Hills 
Ranch  project  is  not  essential  for  the 
conservation  of  Deinandra  conjugens; 
the  limited  loss  of  occupied  habitat  for 
this  species  at  Rolling  Hills  Ranch  will 
not  preclude  the  recovery  of  this  plant. 
We  were  able  to  utilize  digital  map  data 
provided  by  Rolling  Hills  Ranch  to 
refine  critical  habitat  on  the  project  site 
based  on  the  modified  boimdary 
agreement.  These  lands  to  be  protected 


on  site  contain  the  plant  and  its  primary 
constituent  elements,  are  contiguous 
with  critical  habitat  designated  for  the 
species  on  adjacent  lands,  and  are 
essential  to  the  conservation  of  the 
species. 

In  addition,  we  refined  the  critical 
habitat  boundaries  for  the  final  rule  to 
exclude  5  ha  (10  ac)  of  developed  areas 
within  the  Sweetwater  Coun     Park 
Summit  Site,  and  5  ha  (10  auj  of 
developed  areas  within  Sweetwater 
Authority  lands.  These  lands  do  not 
contain  primary  constituent  elements 
for  Deinandra  conjugens,  and  are, 
therefore,  not  considered  essential  to  the 
conservation  of  the  species. 

Also,  the  proposed  rule  indicated  that 
27,000  standing  plants  were  located  on 
Rolling  Hills  Ranch  in  year  2000.  This 
niunber  has  been  changed  to  28,000  to 
correct  a  rounding  error.  Finally,  the 
proposed  rule  indicated  that  critical 
habitat  unit  2  encompasses 
approximately  521  acres,  which  we 
rounded  to  520  acres  for  the  final  rule. 
No  change  in  actual  acreage  for  unit  2 
was  made  in  the  final  rule. 

Finally,  minor  changes  to  the 
definition  of  primary  constituent 
elements  for  Deinandra  conjugens  were 
also  made  to  eliminate  redundancy. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Endangered  Species  Act  (Act),  as 
amended,  as— (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  spe  les. 
"Conservation"  meanf  the  use  of  all 
methods  and  procedu.es  that  are 
necessary  to  bring  ar.  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Critical  habitat  receives  protection 
tmder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  habitat  with 
regard  to  actions  carried  out,  funded, 
permitted,  or  authorized  by  a  Federal 
agency.  Section  7  of  the  Act  also 
requires  conference  opinions  on  Federal 
actions  that  are  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Aside  &t>m  the 
added  protection  that  may  be  provided 
under  section  7,  including  adverse 


modification  of  habitat,  the  Act  does  not 
provide  other  forms  of  regulatory 
protection  to  lands  designated  as  critical 
habitat.  Further,  consultation  under 
section  7  of  the  Act  does  apply  to    . 
activities  on  private  or  other  non- 
Federal  lands  whenever  a  Federal  nexus 
occurs. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must  be 
"essential  to  the  conservation  of  the     ' 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  and  using 
the  best  scientific  and  commercial  data 
available,  habitat  areas  that  are  essential 
to  the  conservation  of  the  species.  Oin 
regulations  (50  CFR  424.12(e))  also  state 
that,  "The  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographic  area  presently  occupied  by  a 
species  only  when  a  designation  limited 
to  its  present  range  would  be  inadequate 
to  ensure  the  conservation  of  the 
species." 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics'  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time. 
Within  the  geographic  area  occupied  by 
the  species,  we  will  not  designate  areas 
that  do  not  now  have  the  primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b),  that  provide  essential 
life-cycle  needs  of  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271),  provides 
criteria,  establishes  procediues,  and 
provides  guidance  to  ensiire  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  us,  to  the  extent  consistent  with 
the  Act,  and  with  the  use  of  the  best 
scientific  and  commercial  data 
available,  to  use  primary  and  original 
sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  area^ 
are  critical  habitat,  a  primary  source  of 
information  shovdd,  at  a  minimum,  be 
the  listing  package  for  the  species. 
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Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinion. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  the  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  applicable  prohibitions  of 
section  9  of  the  Act,  as  determined  on 
the  basis  of  the  best  available 
information  at  the  time  of  the  action. 
Federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  should  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  Deinandra  conjugens.  we 
used  the  best  scientific  and  commercial 
data  available.  We  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  species,  including 
data  from  research  and  survey 
observations  published  in  peer- 
reviewed  articles;  regional  GIS 
coverages  (e.g.,  soils,  known  locations, 
vegetation,  land  ownership,  and  HCP 
boundaries);  information  from 
herbarium  collections  such  as  those 
from  SDNHM:  data  from  the  CNDDB 
(2002);  data  collected  bom  project- 
specific  and  other  miscellaneous  reports 
submitted  to  us;  additional  data  from 
tlje  San  Diego  County  Multiple  Species 
Conservation  Program  (MSQ*),  such  as 
information  from  Subarea  or  draft 
Subarea  HCPs  (Subarea  Plans)  (e.g.,  Qty 


of  San  Diego,  County  of  San  Diego.  City 
of  La  Mesa,  and  City  of  Chula  Vista); 
information  in  the  San  Diego  Gas  and 
Electric  HCP  (1995);  and  a  habitat 
evaluation  model  for  the  Otay  Mesa 
Generating  Project. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
designate  as  critical  habitat,  we  must 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  pollination  and 
germination  or  seed  dispersal;  and 
habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical  geographical  and  ecological 
distributions  of  a  species.  All  areas 
designated  as  critical  habitat  for 
Deinandra  conjugens  are  within  the 
currently  known  range  and  contain  one 
or  more  of  these  physical  or  biological 
features  (primary  constituent  elements) 
essential  for  the  conservation  of  the 
species. 

The  designated  critical  habitat  is 
designed  to  provide  sufficient  habitat  to 
maintain  self-sustaining  populations  of 
Deinandra  conjugens  throughout  its 
range,  and  provide  those  habitat 
components  essential  for  the 
conservation  of  the  species.  Habitat 
components  that  are  essential  for 
Deinandra  conjugens  are  found  in 
vegetation  communities  classified  as, 
but  not  limited  to.  grasslands,  coastal 
sage  scrub,  or  maritime  succulent  scrub 
in  southwestern  San  Diego  County. 
California.  These  habitat  components 
provide  for:  (1)  Individual  and 
population  growth,  including  habitat  for 
germination,  pollination,  reproduction, 
pollen  and  seed  dispersal,  and  seed 
dormancy;  (2)  areas  that  allow  gene  flow 
and  provide  connectivity  or  linkage 
between  or  within  larger  populations, 
including  open  spaces  and  disturbed 
areas  that  in  some  instances  may  also 
contain  introduced  plant  species;  (3) 
areas  that  provide  basic  requirements 
for  growth  such  as  water,  light,  and 
minerals;  and  (4)  areas  that  support 
pollinators  and  seed  dispersal 
organisms. 

The  long-term  survival  and 
conservation  of  Deinandra  conjugens  is 
dependent  upon  a  number  of  factors, 
including  the  protection  and 


management  of  existing  populations,  the 
protection  of  inter-population 
occurrences,  the  maintenance  of  normal 
ecological  functions  within  populations, 
the  preservation  of  the  connectivity 
between  populations  to  allow  nattual 
gene  flow  through  pollinator  activity 
and  seed  dispersal  mechanisms,  the 
protection  and  maintenance  of  habitat 
for  the  survival  of  pollinators  and  seed 
dispersal  agents,  and  the  preservation  of 
suitable  micro-habitat  that  could  be 
recolonized  and  allow  a  population  to 
survive  a  catastrophic  event.  The  small, 
fragmented  range  of  this  species, 
coupled  with  its  breeding  system  (i.e., 
its  self-incompatibility  and  annual 
habit),  makes  it  especially  vulnerable  to 
natural  and  anthropogenic  effects 
including  distiubance  from  human  and 
agricultiual  activities;  spread  of  non- 
native  species;  and  nearby  use  of 
herbicides,  pesticides,  and  other 
contaminants  (63  FR  54938;  B.  Baldwin, 
pers.  comm..  2001;  S.  McMillan,  pers. 
comm..  2001). 

Based  on  our  current  knowledge  of 
this  species,  the  primary  constituent 
elements  of  Deinandra  conjugens 
critical  habitat  consist  of,  but  are  not 
limited  to.  soils  with  a  high  clay  content 
(generally  greater  than  25  percent)  (or 
clay  intrusions  or  lenses)  that  are 
associated  with  grasslands,  open  coastal 
sage  scrub,  or  maritime  succulent  scrub 
communities  between  25  m  (80  ft)  and 
300  m  (1000  ft)  elevation  (Bauder  et  al. 
2002,  CNDDB  2002).  These  plant 
communities  contain  natural  openings 
that  provide  habitat  for  the  Deinandra 
conjugens  life-cycle,  cuid  pollen  and 
seed  dispersal  agents  (M.  Elvin.  pers. 
obs..  2001). 

Criteria  Used  To  Identify  Critical 
Habitat 

In  our  final  delineation  of  critical 
habitat  for  Deinandra  conjugens,  we 
selected  areas  essential  to  the 
conservation  of  the  species  from  within 
its  known  historical  range.  We  used  data 
from  documented  occiurences,  various 
CIS  layers,  and  recent  aerial 
photography.  These  data  include 
Deinandra  conjugens  locations,  soils, 
vegetation,  elevation,  topography,  and 
current  land  uses. 

We  began  by  using  the  GIS  layers  to 
identify  areas  of  suitable  habitat  within 
the  geographic  distribution  of  this 
species.  We  selected  areas  with 
appropriate  soils  and  vegetation  that  are 
limited  to  the  elevational  range  of  the 
species  within  its  known  distribution. 
We  then  selected  soils  and  plant 
communities  that  overlapped  known 
Deinandra  conjugens  occiurences. 
Areas  occupied  by  Deinandra  conjugens 
cannot  be  determined  accurately  either 
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by  cursory  field  examination  or  by  the 
limited  data  from  historical 
observations.  The  entire  population  of 
an  annual  plant  (which  includes  all  of 
the  seeds  in  the  subterranean  seed  bank 
and  the  observable  plants  above  ground) 
is  not  visible  at  any  one  time.  The  entire 
seed  bank  does  not  germinate  at  once, 
and  the  visible  population  of  plants 
rarely  reflects  the  size  or  distribution  of 
the  seed  bank.  There  may  be  no 
standing  plants  in  an  area  occupied  by 
the  species  for  a  year  or  even  a  span  of 
several  years,  until  local  climatic  and 
other  conditions  are  suitable  for  seed 
germination.  The  size  and  distribution 
of  the  standing  plant  population  may 
move,  shrink,  or  grow  as  conditions 
change,  without  a  similar  change  in  the 
distribution  of  the  seed  bank. 
Consequendy,  the  residts  of  Deinandra 
conjugens  population  mapping  efforts 
have  been  variable,  depending  both  on 
the  scale  of  the  mapping  and  the  year  in 
which  the  surveys  were  conducted 
(documented  examples  include 
estimated  records  of  standing  plants 
ranging  &t)m  one  to  more  than  5,400 
plants  for  one  population  (CNDDB  2002; 
City  of  San  Diego,  in  litt.  1999),  from 
about  100  to  50.000  in  another  (CNDDB 
2002).  and  from  280.000  to  1.9  million 
plants  in  another  population  (CNDDB 
2002)).  In  the  case  of  the  related 
Holocarpha  macradenia  (Santa  Cruz 
tarplant).  seemingly  unoccupied  habitat 
has  been  determined  to  contain  a  viable 
seed  bank  where  standing  plants  have 
not  been  seen  in  over  7  years 
(Bainbridge.  in  litt.  1999).  By 
overlapping  known  occurences  of 
Deinandra  conjugens  with  appropriate 
soil  types,  elevations,  and  other  habitat 
characteristics,  we  have  included  what 
we  believe  is  the  likely  distribution  of 
the  seed  bank  aroiuid  these  occurences 
of  Deinandra  conjugens. 

We  then  eliminated  areas  that  did  not 
contain  both  appropriate  soils  and 
appropriate  vegetation  such  as,  but  not 
limited  to,  currendy  used  agriculture 
fields,  housing  developments,  and  open 
water.  Next,  we  eliminated  all  areas 
above  300  m  (1.000  ft)  elevation,  the 
upper  limit  of  the  known  distribution  of 


Deinandra  conjugens,  based  on 
herbarium  records.  We  also  compared 
the  remaining  areas  of  suitable 
Deinandra  conjugens  habitat  with 
recent  project  information  and  aerial 
photography  so  as  not  to  include  areas 
that  have  recently  been  developed. 

We  conducted  this  analysis  to 
fecilitate  delineation  of  suitable  habitat 
containing  the  primary  constituent 
elements.  The  long-term  survival  and 
conservation  of  Deinandra  conjugens  is 
dependent  upon  the  protection  and 
management  of  existhig  essential 
popidations.  and  the  associated  seed 
bank,  and  the  maintenance  of  ecological 
functions  within  and  between  these 
populations,  including  connectivity 
within  and  among  popidations  to  allow 
effective  pollinator  activity  and  seed 
dispersal. 

Inhe  botmdaries  of  designated  critical 
habitat  for  Deinandra  conjugens,  shown 
on  the  attached  maps  and  defined  in  the 
legal  description,  are  based  on  a  100- 
meter  Universal  Transverse  Mercator 
(UTM)  grid,  boundaries  that  have  been 
legally  described  for  the  City  of  Chula 
Vista's  draft  preserve  design  for  their 
draft  MSCP  Subarea  Plan  and  the 
County  of  San  Diego's  major  and  minor 
amendment  areas  for  their  MSCP 
Subarea  Plan.  Sweetwater  Authority 
lands  (a  water  district  in  San  Diego 
County).  Otay  Water  District  lands. 
Federal  lands  (e.g..  Immigration  and 
Naturalization  Service  (INS),  San  Diego 
National  Wildlife  Refuge  lands 
(SDNWR)),  and  Trust  for  Public  Lands 
property.  This  grid  was  oveslaid  on 
those  areas  determined  to  be  essential 
and  indicated  by  the  Deinandra 
conjugens  habitat  analysis  where  we  did 
not  have  legal  descriptions  for 
boundaries. 

As  we  discuss  in  detail  below  [see 
"Relationship  To  Habitat  Conservation 
Plans  and  Other  Planning  Efforts"), 
lands  that  are  covered  by  an  existing, 
legally  operative,  HCP  with  an  operative 
implementing  agreement  (LA)  in  which 
Deinandra  conjugens  is  a  covered 
species  were  not  included  in  the 
proposed  critical  habitat  rule  because 
we  determined  that  the  benefits  of 
exclusion  outweigh  the  benefits  of 


inclusion  pursuant  to  section  4(b)(2)  of 
the  Act.  Areas  excluded  based  on  this 
criterion  consist  of  lands  within  the 
County  of  San  Diego  and  City  of  San 
Diego  subarea  plans,  with  the  exception 
of  those  lands  within  the  major  and 
minor  amendment  areas  addressed 
within  the  subarea  plans,  where  the 
impacts  to  and  conservation  of 
Deinandra  conjugens  have  not  been 
addressed.  Apart  from  the  lands  with 
operative  HCPs,  the  majority  of  the 
remaining  occupied  habitat  for 
Deinandra  conjugens  falls  within 
designated  or  draft  preserve  areas 
within  the  MSCP. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns  or 
housing  developments,  and  lands 
unlikely  to  contain  the  primary 
constituent  elements  essential  for 
conservation  of  Deinandra  conjugens. 
Our  100-m  UTM  grid  minimum 
mapping  unit  was  designed  to  minimize 
the  amount  of  development  along  the 
urban  edge  included  in  our  designation. 
Lands  containing  existing  features  and 
structures,  such  as  buildings,  roads, 
railroads,  urban  development,  and  other 
similar  developed  features  are  not  likely 
to  contain  primary  constituent  elements. 
Federal  actions  limited  to  those  areas 
woiUd  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  or  the  primary  constituent 
elements  in  adjacent  critical  habitat. 

The  designated  critical  habitat  units 
described  below  constitute  our  best 
assessment  of  areas  that  are  essential  for 
the  species'  conservation.  As 
anticipated  in  the  proposed  rule,  based 
upon  the  additional  information 
received  during  the  public  comment 
period  and  field  surveys  after  the 
proposed  rule  was  published,  the 
boundaries  of  the  mapping  imits  have 
been  refined. 

Critical  HaMut  Designation 

The  approximate  area  encompassing 
the  designated  critical  habitat  broken 
down  by  land  ownership  is  shown  in 
Table  1.  All  of  the  designated  critical 
habitat  is  in  San  Diego  County,  CA. 


Table  1.— Approximate  DESiGf4ATED  Critical  Habitat  in  Hectares  (ha)  (Acres  (ac))  Land  Ownership  ^ 


Federal  2 

State/locai 

Private 

Total 

715  ha 
(1.765  ac) 

580  ha 
(1.440ac) 

1,265  ha 
(3,125  ac) 

2.560  ha 
(6.330  ac) 

1  Hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  Based  on  the  level  of  impfedsion  of  mapping  at  this  scale,  hectares  arxl  acres  have 
tieen  rounded  to  the  nearest  5. 

2  Federal  lands  include  the  Service  and  INS  lands. 
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Critical  habitat  includes  habitat 
throughout  the  species'  current  range  in 
the  United  States  (San  Diego  County. 
California).  Lands  designated  are  under 
Federal,  State,  local,  and  private 
ownership.  Federal  lands  include  areas 
owned  or  managed  by  the  Service  and 
INS.  Lands  designated  as  critical  habitat 
have  been  divided  into  three  critical 
habitat  units.  We  have  designated 
critical  habitat  on  lands  that  are 
considered  essential  to  the  conservation 
of  Deinandra  conjugens.  Each  of  these 
critical  habitat  units  is  considered  to  be 
occupied  by  either  the  seed  bank  or 
standing  plants  of  Deinandra  conjugens. 
A  brief  description  of  each  imit,  and 
reasons  for  designating  it  as  critical 
habitat,  are  presented  below. 

Unit  1:  Sweetwater/Proctor  Valley  Unit 

The  Sweetwater/Proctor  Valley  Unit 
encompasses  approximately  1 ,440  ha 
(3,560  ac)  at  the  northeastern  limit  of 
this  species'  distribution.  This  imit  is 
south  and  east  of  State  Route  54,  south 
and  west  of  State  Route  94,  and  north 
of  Upper  Otay  Reservoir.  It  includes 
portions  of  the  Otay/Sweetwater  Unit  of 
SDNWR;  lands  belonging  to  the 
Sweetwater  Authority  around  the 
Sweetwater  Reservoir;  lands  belonging 
to  the  Otay  Water  District;  lands  that  are 
proposed  as  preserve  under  the  draft 
City  of  Chula  Vista  Subarea  Plan; 
portions  of  two  project  areas  within  the 
draft  City  of  Chula  Vista  Subarea  Plan, 
but  outside  of  the  proposed  preserve 
lands;  and  lands  that  are  within  major 
and  minor  amendment  areas  within  the 
County  of  San  Diego  Subarea  Plan.  Two 
areas  in  this  unit  have  not  been 
designated  as  critical  habitat,  including 
the  aligrunent  for  State  Route  125  South 
and  the  San  Diego  Coimty  Park 
campground  realignment  and 
expansion,  because  these  areas  have 
been  analyzed  and  determined  not  to  be 
essential  to  the  conservation  of 
Deinandra  conjugens. 

This  imit  contains  several  large 
populations  of  Deinandra  conjugens, 
including  a  portion  of  the  Rancho  San 
Miguel  population  estimated  to  contain 
approximately  855.000  standing 
Deinandra  conjugens  plants  during  the 
1995  and  1998  growing  seasons  (CNDDB 
2002;  Merkel  &  Associates,  in  litt.  1999). 
A  portion  of  the  Proctor  Valley 
population  not  covered  imder  the 
approved  San  Diego  County  MSCP, 
which  had  approximately  10,000 
standing  plants  in  the  1990  growing 
season  (CNDDB  2002).  is  also  included. 
This  unit  also  contains  an  area  on  the 
north  side  of  the  Sweetwater  Reservoir 
where  reports  indicate  there  are 
approximately  2,000  standing  plants 
(Roberts  1997),  and  an  area  on  the  north 


portion  of  the  SDNWR  that  had 
approximately  2,000  standing  plants  in 
1993  (CNDDB  2002). 

As  discussed  in  the  Changes  From  the 
Proposed  Rule  section  of  this  final  rule, 
portions  of  lands  containing  the 
approximately  28,000  plants  in  the 
Rolling  Hills  Ranch  population  [i.e.,  the 
MSCP  Neutral  areas  and  proposed 
Chula  Vista  Subarea  Plan  reserve  within 
the  Rolling  Hills  Ranch  project),  and 
portions  of  other  project  lands  [e.g., 
Bella  Lago,  Eastlake  Woods)  have  been 
retained  in  the  final  rule  while  other 
areas  were  excluded. 

This  unit  contains  multiple  large 
Deinandra  conjugens  populations  that 
are  capable  of  producing  large  numbers 
of  individuals  in  good  years,  which  is 
important  for  this  species  to  survive 
through  a  variety  of  natural  and 
environmental  changes,  as  well  as 
stochastic  (random)  events.  This  unit 
contains  populations  in  the  northern 
and  eastern  extent  of  this  species' 
historicaldistribution,  which  is  essential 
for  its  conservation.  Peripheral 
populations  may  have  genetic 
characteristics  essential  to  overall  long- 
term  conservation  of  the  species  (i.e., 
they  may  be  genetically  different  than 
more  central  populations)  (Lesica  and 
Allendorf  1995).  The  populations  in  this 
unit  can  likely  maintain  genetic 
connectivity  within  and  among 
themselves,  and  they  may  maintain 
genetic  cormectivity  with  the  Otay 
Valley/Big  Murphy's  Unit.  Therefore, 
the  populations  in  this  unit  are  essential 
to  the  conservation  of  the  species. 

Unit  2:  Chula  Vista  Unit 

The  Chula  Vista  Unit  encompasses 
approximately  210  ha  (520  ac)  at  the 
western  portion  of  this  plant's  range. 
Most  of  the  populations  in  this  unit  are 
foimd  in  the  remaining  habitat  patches 
along  canyon  edges  that  were  not 
developed.  This  unit  contains  lands  that 
are  proposed  as  preserve  under  the  draft 
City  of  Chula  Vista  Subarea  Plan,  lands 
that  are  in  a  minor  amendment  area 
under  the  County  of  San  Diego's 
Subarea  Plan,  and  lands  that  are  in  a 
minor  amendment  area  imder  the  draft 
City  of  Chula  Vista  Subarea  Plan. 

This  unit  contains  the  Rice  Canyon 
population,  which  had  more  than 
50.000  standing  plants  in  1994  (CNDDB 
2002),  and  the  Poggi  Canyon  population 
th^t  had  a  reported  10,000  standing 
plants  in  1990  (CNDDB  2002).  This  unit 
contains  populations  in  the  western 
extent  of  this  species'  distribution, 
which  although  currently  isolated  from 
each  other,  may  contain  significant 
amounts  of  genetic  diversity  and  are, 
therefore,  essential  to  the  conservation 
of  the  species. 


Unit  3:  Otay  Valley/Big  Murphy's  Unit 

The  Otay  Valley/Big  Murphy's  Unit 
encompasses  approximately  910  ha 
(2,250  ac).  It  is  east  of  Literstate  805, 
north  of  the  International  Boimdary 
between  the  United  States  and  Mexico 
on  the  east  side,  north  of  State  Route 
905  on  the  west  side,  west  of  Otay 
Mountain,  and  along  the  north  rim  of 
Otay  Valley  including  Salt  Creek  and 
Wo&  Canyon.  This  unit  includes  lands 
owned  by  INS,  lands  that  are  proposed 
as  preserve  under  the  draft  City  of  Chida 
Vista  Subarea  Plan,  and  lands  that  are 
in  major  and  minor  amendment  areas  in 
the  County  of  San  Diego  Subarea  Plan. 
Areas  in  this  unit  that  are  within  the 
alignment  for  State  Route  125  South 
have  not  been  designated  as  critical 
habitat  because  these  areas  have  been 
analyzed  and  determined  not  to  be 
essential. 

This  unit  contains  several  large 
popidations  of  Deinandra  conjugens, 
such  as  the  Johnson  Canyon  population, 
estimated  at  approximately  480,000 
individuals  (Helix  Environmental 
Planning,  Inc.  2001),  capable  of 
producing  large  numbers  of  individuals 
in  good  years.  These  large  populations 
are  essential  for  this  plant  to  siuvive 
through  a  variety  of  natural  and 
environmental  changes  as  well  as 
stochastic  events.  The  unit  also  contains 
the  Otay  River  Valley  population,  which 
was  reported  to  have  approximately 
4.000  standing  plants  (Roberts  1997), 
the  Wolf  Canyon  population,  which  was 
reported  to  have  approximately  4,000 
standing  plants  (Roberts  1997),  the 
Brown  Field  population,  which  had  a 
reported  5,600  individuals  in  1998  (U.S. 
Army  Corps  of  Engineers  2000),  and  the 
upper  Salt  Creek  population,  which  was 
reported  to  have  over  1,000  standing 
plants  (Roberts  1997). 

Unit  3  contains  populations  in  the 
southern  and  eastern  portions  of  this 
species'  distribution  that  are  essential  to 
the  conservation  of  the  species.  One 
population  in  this  imit  is  located  at  the 
southwestern  edge  of  this  species'  range 
in  the  United  States.  This  population 
may  have  connectivity  widi  Deinandra 
conjugens  populations  in  northwestern 
Baja  California,  Mexico.  Because  of  its 
connectivity,  this  population  is  essential 
to  the  conservation  of  the  species. 
Based  on  the  proposed  preserve 
design  for  the  draft  City  of  Chula  Vista 
Subarea  Plan,  and  the  designated 
preserve  designs  for  the  City  and  County 
of  San  Diego  HCPs,  these  populations 
may  all  retain  connectivity  among 
themselves  because  the  habitat  mosaic 
does  not  have  large  gaps.  The 
populations  in  this  unit  may  also 
provide  and  receive  pollen  or  seed  from 
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Deinandra  conjugens  populations  in  the 
Sweetwater/Proctor  Valley  Unit. 

This  connectivity  will  racilitate  gene 
flow  within  this  unit  and  among  other 
units  which,  in  turn,  may  allow 
evolutionary  processes  that  affect 
Deinandra  conjugens  to  continue 
relatively  unimpeded.  Maintaining  the 
Deinandra  conjugens  populations  and 
their  genetic  connectivity  (both  within 
and  among  units)  is  essential  to  the 
conservation  of  this  species.  A 
Deinandra  conjugens  population  north 
of  Otay  Valley  and  west  of  Otay  Lakes 
is  located  within  designated  critical 
habitat.  This  population  may  provide 
important  genetic  connectivity  between 
the  Salt  Creek  and  Otay  Valley 
populations. 

Because  this  unit  contains  a  number 
of  large  Deinandra  conjugens 
populations,  these  populations  will 
maintain  genetic  connectivity  within 
and  among  themselves,  they  will 
maintain  genetic  connectivity  with  the 
Sweetwater/Proctor  Valley  Unit  and 
possibly  with  plants  in  Mexico, 
therefore,  the  populations  in  this  unit 
are  essential  to  the  conservation  of  the 
species. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

The  regulatory  effects  of  a  critical 
habitat  designation  under  the  Act  are 
triggered  through  the  provisions  of 
section  7,  which  applies  only  to 
activities  conducted,  authorized,  or 
funded  by  a  Federal  agency  (Federal 
actions).  Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  402. 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
-entities  are  affected  by  the  designation 
of  critical  habitat  if  their  actions  occur 
on  Federal  lands,  require  Federal 
authorization,  or  involve  Federal 
funding. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  us,  to  insure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  This 
requirement  is  met  through  section  7 
consultation  under  the  Act.  Our 
regulations  define  "jeopardize  the 
continued  existence"  as  to  engage  in  an 
action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  that  species  (50  CFR 
402.02).  "Destruction  or  adverse 


modification  of  designated  critical 
habitat"  is  defined  as  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  the  critical  habitat  for  both 
the  survival  and  recovery  of  the  species 
(50  CFR  402.02).  Such  alterations 
include,  but  are  not  limited  to,  adverse 
changes  to  the  physical  or  biological 
features,  i.e.,  the  primary  constituent 
elements,  that  were  the  basis  for 
determining  the  habitat  to  be  critical  (50 
CFR  402.02). 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat.  * 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we 
would  also  provide  reasonable  and 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  manner  consistent 
Mdth  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 


Fish  and  Wildlife  Service  Regional 
Director  believes  would  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequentiy,  some  Federal 
agencies-may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  Deinandra  conjugens  or  its  critical 
habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers  under 
section  404  of  the  Clean  Water  Act,  a 
section  10(a)(1)(B)  permit  bom  the 
Service,  or  some  other  Federal  action, 
including  funding  [e.g.,  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration  (FAA),  or 
Federal  Emergency  Management  Agency 
(FEMA));  permits  from  the  Department 
of  Housing  and  Urban  Development 
(HUD);  activities  by  INS  on  land  under 
their  jurisdiction;  activities  funded  by 
the  U.S.  Environmental  Protection 
Agency  (EPA),  Department  of  Energy 
(DOE),  or  any  other  Federal  agency; 
regulation  of  airport  improvement 
activities  by  FAA;  and  construction  of 
communication  sites  licensed  by  the 
Federal  Communications  Conunission 
(FCC)  will  also  continue  to  be  subject  to 
the  section  7  consultation  process. 
Federal  actions  not  affecting  listed 
species  or  critical  habitat  and  actions  on 
non-Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  include 
those  that  alter  the  primary  constituent 
elements  to  an  extent  that  the  value  of 
critical  habitat  for  the  conservation  of 
Deinandra  conjugens  is  appreciably 
reduced.  We  note  that  such  activities 
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may  also  ieopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded  or  authorized 
by  a  Federal  agency,  may  directly  or 
indirectly  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Removing,  thinning,  or  destroying 
Deinandm  conjugens  habitat  (as  defined 
in  the  primary  constituent  elements 
discussion),  whether  by  burning, 
mechanical,  chemical,  or  other  means 
(e.g..  plowing,  grubbing,  grading, 
grazing,  woodcutting,  construction,  road 
building,  mining,  herbicide  application, 
etc.); 

(2)  Activities  that  appreciably  degrade 
or  destroy  Deinandm  conjugens  habitat 
(and  its  primary  constituent  elements) 
that  could  include,  but  not  limited  to, 
hvestock  grazing,  clearing,  discing. 
farming,  residential  or  commercial 
development,  introducing  or 
encouraging  the  spread  of  nonnative 
species,  off-road  vehicle  use,  and  heavy 
recreational  use; 

(3)  Appreciably  diminish  habitat 
value  or  quality  through  indirect  effects 
[e.g.,  edge  effects,  invasion  of  exotic 
plants  or  animals,  or  fragmentation); 
and 

(4)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  quality 
or  quantity  of  surface  and  subsurface 
flow  of  water  needed  to  maintain 
grassland,  scrub,  and  chaparral 
communities.  These  activities  could 
include,  but  are  not  limited  to,  altering 
the  natural  fire  regime  either  through 
fire  suppression  or  prescribed  fires  that 
are  too  frequent  or  poorly-timed; 
residential  and  commercial 
development,  including  road  building 
and  golf  course  installations; 
agricultural  activities,  including  row 
crops  and  livestock  grazing;  and 
vegetation  manipulation  such  as 
clearing  or  grubbing  in  the  watershed 
upslope  from  Deinandm  conjugens. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  NE.,  11th  Ave.,  Portland,  OR  97232 
(telephone  503/231-2063;  fecsimile 
503/231-6243). 


Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efibrts 

Section  10(a)(1)(B)  of  the  Act 
authorizes  the  Service  to  issue  to  non- 


Federal  entities  a  permit  for  the 
incidental  take  of  endangered  and 
threatened  animal  species  incidental  to 
otherwise  lawful  activities.  An 
incidental  take  permit  must  be 
supported  by  an  HCP  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  to 
minimize  and  mitigate  the  impacts  of 
the  permitted  take  of  the  species. 
Although  the  Act  does  not  prohibit 
"take"  of  listed  plant  species,  many 
HCPs  include  plant  species  as  "covered 
species"  and  provide  conservation 
measures  to  protect  the  species  and 
their  habitats.  We  include  plant  species 
on  the  incidental  take  permit  in 
recognition  of  the  conservation  of 
habitats  under  the  HCP  provided  we 
determine  that  the  permit  will  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  the  plant 
species  in  the  wild. 

In  the  proposed  rule  we  discussed  the 
relative  benefits  of  including  or 
excluding  hotn  critical  habitat  lands 
covered  by  a  legally  operative  HCP  that 
includes  Deinandm  conjugens  as  a 
covered  species  (See  66  FR  32060) 
under  section  4(b)(2)  of  the  Act.  In 
particular  we  noted  that  the  benefits  of 
including  HCP  lands  in  critical  habitat 
are  normally  small  to  non-existent 
because  approved  HCPs  are  already 
designed  to  ensure  the  survival  of 
covered  species.  HCPs  typically  protect 
essential  habitat  in  reserves  that  are 
managed  to  protect,  restore,  and 
enhance  their  value  as  habitat  for  the 
species.  Moreover,  before  approving  an 
HCP  or  issuing  an  incidental  take 
permit,  we  complete  a  section  7  of  the 
Act  consiUtation  on  the  proposed  permit 
and  must  conclude  that  the  permit  will 
not  result  in  jeopardy  to  any  covered 
species  in  the  plan  area.  HCPs  protect 
and  manage  essential  habitat  for  covered 
species,  and  typically  provide  greater 
conservation  benefit  to  a  species  than 
would  result  from  a  section  7 
consultation. 

In  contrast  to  negligible  benefits  of 
including  HCP  lands  in  critical  habitat, 
we  noted  in  the  proposed  rule  that  the 
benefits  of  excluding  such  lands  are 
typically  significant.  They  include 
relieving  landowners,  communities,  and 
coimties  of  any  additional  regulatory 
review  that  might  be  imposed  by  critical 
habitat.  We  expressed  concern  that 
imposing  as  additional  regidatory 
review  after  HCP  completion  could 
jeopardize  conservation  efforts  and  be 
viewed  as  a  disincentive  to  those 
developing  HCPs,  while  excluding 
approved  HCPs  would  encourage  the 
continued  development  of  partnerships 
with  HCP  participants,  including  States, 
local  governments,  conservation 


organizations,  and  private  landowners. 
We  concluded  that  the  benefits  of 
excluding  lands  covered  by  a  legally 
operative  HCP  would  normally 
outweigh  the  benefits  of  including  such 
lands,  but  that  each  HCP  which 
includes  Deinandm  conjugens  as  a 
covered  species  must  be  evaluated 
individually  to  determine  whether  the 
benefits  of  excluding  lands  containing 
essential  habitat  within  the  plan  area 
outweighed  the  benefits  of  including 
such  lands. 

We  identified  three  approved  HCPs  in 
the  San  Diego  County  that  include 
Deinandm  conjugens  as  a  covered 
species.  These  HCPs  are  the  San  Diego 
Gas  and  Electric  Company  HCP,  and 
two  subarea  plans  under  the  MSCP.  a 
framework  conservation  plan  that 
encompasses  approximately  236,000  ha 
(582,000  ac)  of  land  in  southwestern 
San  Diego  Coimty  and  multiple 
jurisdictions.  Those  subarea  plans  are 
the  City  of  San  Diego  Subarea  Plan  and 
the  County  of  San  Diego  Subarea  Plan, 
with  the  exception  of  lands  within  the 
County's  major  and  minor  amendment 
areas  that  do  not  address  or  provide 
protection  for  Deinandm  conjugens. 
Each  of  the  three  HCPs  protects  the 
essential  habitat  of  Deinandm  conjugens 
within  their  respective  plan  areas.  We 
also  completed  section  7  consultations 
on  each  of  the  plans  and  determined 
that  the  approved  HCPs  would  not 
jeopardize  the  continued  existence  of 
the  species  in  the  wild.  For  the  reasons 
stated  in  the  proposed  rule,  we  did  not 
include  in  the  proposed  critical  habitat 
rule  lands  that  encompass  essential 
habitat  of  Deinandm  conjugens  within 
the  boundaries  of  the  three  approved 
HCPs,  with  the  exception  of  lands  in  the 
major  and  minor  amendment  areas 
under  the  County  of  San  Diego  Subarea 
Plan.  Consequently,  those  lands  are 
included  in  this  final  critical  habitat 
determination. 

We  recentiy  received  a  revised  draft  of 
the  Sweetwater  Authority  HCP  for  our 
review,  and  are  in  the  process  of 
reviewing  the  plan's  proposed  reserve 
design.  The  City  of  Chula  Vista  is 
expected  to  complete  their  MSCP 
Subarea  planning  process  in  the  near 
futiue.  We  have  worked  closely  with  the 
City  of  Chida  Vista  on  the  design  of 
their  preserve,  specifically  in  relation  to 
the  conservation  of  Deinandm 
conjugens.  The  City  of  Chula  Vista's 
draft  Subarea  Plan  would  conserve 
several  large  Deinandm  conjugens 
populations  areas  in  a  configuration  that 
will  maintain  connectivity  within  and 
among  these  populations.  The  draft  plan 
also  includes  criteria  for  conservation  of 
Deinandm  conjugens  within  certain 
areas  that  have  not  yet  been  surveyed. 
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The  majority  of  the  lands  proposed  for 
conservation  under  the  Chula  Vista 
Subarea  Plan  amtain  clay  soils  and  the 
appropriate  vegetation  types  for 
Deinandm  conjugens.  Because  the  City 
of  Chula  Vista  and  Sweetwater 
Authority  HCPs  are  not  yet  completed, 
die  areas  within  those  plans  essential 
for  the  conservation  of  Deinandm 
conjugens  are  included  in  the 
designation  of  critical  habitat 

hi  the  event  that  future  HCPs,  such  as 
those  under  development  by  the  City  of 
Chula  Vista  and  Sweetwater  Authority, 
covering  Deinandm  conjugens  are 
developed  within  the  boundaries  of 
designated  critical  h^itat,  we  will  work 
%yith  applicants  to  ensure  that  die  HCPs 
provide  bx  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  Deinandm  conjugens  by 
either  directing  development  and 
habitat  modification  to  nonessential 
areas  or  appropriately  modifying 
activities  within  essential  hdbitat  areas 
so  that  such  activities  will  not  destroy 
or  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
coUection  and  analysis  regarding  the 
use  of  particiUar  habitat  areas  by 
Deinandm  conjugens.  The  process  also 
enables  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species  in  the  context  of  constructing  a 
biologically  configured  system  of 
interlinked  habitat  blocks.  We  expect 
that  HCPs  developed  by  local 
jurisdictions  [e.g.,  counties,  cities)  and 
other  parties  will  identify,  protect,  and 
provide  appropriate  management  for 
those  specific  lands  Mrithin  the 
boundaries  of  the  plans  that  are 
essential  for  the  long-term  conservation 
of  the  species.  We  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  of  the 
Act  will  show  that  covered  activities 
carried  out  in  accordance  with  the 
provisions  of  the  HCPs  and  biological 
opinions  will  not  resiUt  in  destruction 
or  adverse  modification  of  critical 
habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants  with 
respect  to  HCPs  currendy  under 
development  and  future  HCPs  to 
identify  lands  essential  for  the  long-term 
conservation  of  Deinandm  conjugens 
and  appropriate  management  for  those 
lands.  The  minimization  and  mitigation 
measures  provided  under  these  HCPs 
are  expected  to  protect  the  essential 
habitat  lands  designated  as  critical 
habitat  in  this  rule,  ff  an  HCP  that 
address  Deinandm  conjugens  as  a 
covered  species  is  ultimately  approved, 


we  may  reassess  the  critical  habitat 
boundaries  in  light  of  the  HCP.       , 

Should  additional  information 
become  available  that  changes  our 
analysis  of  the  benefits  of  excluding  any 
'of  these  (cnr  other)  areas  compared  to  the 
benefits  of  including  them  in  the  critical 
habitat  designation,  we  may  revise  tius 
final  determination  accordingly. 
Similarly,  if  new  information  indicates 
any  of  these  areas  should  not  be 
included  in  the  critical  habitat 
designation  because  they  no  longer  meet 
the  definition  of  critical  habitat,  we  may 
revise  this  final  critical  habitat 
designation. 

Economic  Anafysis 

Section  4(bH2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  (rther  relevant 
Impacts  of  designating  a  particular  area 
as  critical  habitat  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species. 

.  Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  economic  analysis  was  conducted 
to  estimate  the  potential  economic  effect 
of  the  proposed  designation.  The  draft 
analysis  was  made  publically  available 
for  review  on  July  13,  2002.  We 
accepted  comments  on  the  draft  analysis 
until  August  9,  2002. 

Our  draft  economic  analysis  evaluated 
potential  foture  effects  associated  with 
the  listing  of  Deinandm  conjugens  is  a 
threatened  species  under  the  Act,  as 
well  as  any  potential  effect  of  the 
critical  habitat  designation  above  and 
beyond  those  regvilatory  and  economic 
impacts  associated  with  listing.  To 
quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  the 
proposed  critical  habitat  designation, 
the  analysis  evaluated  a  "without 
critical  habitat"  baseline  and  compared 
it  to  a  "with  critical  habitat"  scenario. 
The  "without  critical  habitat"  baseline 
represented  the  current  and  expected 
economic  activity  under  all 
modifications  prior  to  the  critical 
habitat  designation,  including 
protections  afforded  the  species  imder 
Federal  and  State  laws.  The  difference 
between  the  two  scenarios  measured  the 
net  change  in  economic  activity 
attributable  to  the  designation  of  critical 
habitat.  The  categories  of  potential  costs 
considered  in  the  analysis  included  the 
costs  associated  with  (1)  Conducting 


section  7  considtations  associated  with 
the  listing  or  with  the  critical  habitat, 
induding  incremental  consultations  and 
technical  assistance;  (2)  modifications  to 
projects,  activities,  or  land  uses 
resulting  from  the  section  7 
consultations;  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat;  and  (4) 
potential  ofibetting  beneficial  costs 
associated  with  critical  habitat 
including  educational  benefits. 

The  majority  of  consultations 
resulting  fi'om  the  critical  habitat 
designation  for  Deinandm  conjugens  are 
likely  to  address  land  developm«it, 
road  construction  or  road  expansi<m 
activities,  and  National  WilcUife  Refuge 
management  activities.  As  described  in 
the  draft  economic  analysis.  Deinandm 
conjugens  surveys  have  been  conducted 
over  a  broad  area,  and  many  occupied 
areas  have  been  mapped.  As  a  result,  all 
of  the  parcels  where  impacts  are 
expected  are  occupied  by  Deinandm 
conjugens.  As  a  result,  the  costs 
attributable  solely  to  critical  habitat  are 
much  smaller  than  the  total  section  7 
costs. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
a  final  addendiun  was  completed  which 
incorporated  public  comments  on  the 
draft  analysis  and  a  re-evaluation  of  the 
analysis  of  potential  economic  effects  of 
the  designation.  Based  on  this  new 
analysis,  the  cost  of  consiUtations  to 
third  parties  was  revised.  SubsequenUy, 
the  addendum  concluded  that  the 
designation  may  result  in  approximately 
$370,000  to  $466,000  per  year  in 
potential  economic  effects  due  to  the 
total  effects  of  critical  habitat,  including 
those  effects  coextensive  with  listing. 
These  changes  from  the  draft  economic 
analysis  are  due  to  adjustments  made  to 
the  third  party  cost  estimates.  As 
discussed  in  the  final  addendum  to  the 
economic  analysis,  a  comment  letter 
frx)m  McMillin  Land  Development 
suggested  that  costs  associated  with 
"extraordinary  design  measures"  for  the 
Salt  Creek  sewer  line  should  be 
considered  as  part  of  the  economic  costs 
of  critical  habitat  designation  as  many  of 
these  costs  are  directly  attributable  to 
Deinandm  conjugens.  However,  project 
modifications  associated  with  the  Salt 
Creek  sewer  line  were  primarily  due  to 
substantial  avoidance  of  habitat 
occupied  by  the  Quino  checkerspot 
butterfly,  coastal  California  gnatcatcher, 
and  least  Bell's  vireo,  along  Mrith  other 
species  covered  imder  the  MSCP  in  the 
Salt  Creek/Otay  River  area.  Therefore,  as 
one  of  the  covered  species,  Deinandm 
conjugens  played  a  minor  role  in  the 
recommended  project  jnodifications. 
Further,  because  of  the  linear  nature  of 
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the  pipeline  project,  direct  impacts  to 
sanding  plants  were  avoided. 
Nevertheless,  specific  project 
modifications  [i.e..  flagging  of  additional 
200  feet  of  habitat)  would  not  be 
required  absent  critical  habitat 
designation.  Therefore,  the  final 
addendum  to  the  economic  analysis 
conservatively  estimates  that  all 
administrative  costs  of  the  formal 
Section  7  consultation,  and  the  costs  of 
the  relevant  j^iroject  modifications,  are 
attributable  to  the  critical  habitat 
designation  for  Deinandm  conjugens. 

A  more  detailed  discussion  of  our 
analyses  are  contained  in  the  July  13, 
2002,  Draft  Economic  Analysis  of 
Proposed  Critical  Habitat  Designation 
for  the  Otay  Tarplant  (Industrial 
Economics,  Inc.  2002a)  and  the 
Addendum  to  Economic  Analysis  of 
Critical  Habitat  Designation  for  the  Otay 
Tarplant  (Industrial  Economics,  Inc. 
2002b).  Both  documents  are  included  in 
the  supporting  documentation  for  this 
rulemaking  and  available  for  inspection 
at  the  Carlsbad  Fish  and  Wildlife  Office 
(refer  to  ADDRESSES  section). 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB),  as 
OM6  determined  that  this  rule  may 
raise  novel  legal  or  policy  issues.  As 
required  by  E.O.  12866.  we  have 
provided  a  copy  of  the  nde,  which 
describes  the  need  for  this  action  and 
how  the  designation  meets  that  need, 
and  the  economic  analysis,  which  assess 
the  costs  and  benefits  of  this  critical 
habitat  designation,  to  OMB  for  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 


certifying  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  We  are 
hereby  certifying  that  this  rule 
designating  critical  habitat  for 
Deinandm  conjugens  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale  for  this  certification. 
Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  small  governmental 
jurisdictions,  including  school  boards 
and  city  and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses  (13  CFR 
121.201).  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  S5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
A  "substantial  number"  of  small  entities 
is  more  than  20  percent  of  those  small 
entities  affected  by  the  regulation,  out  of 
the  total  universe  of  small  entities  in  the 
industry  or,  if  appropriate,  industry 
segment.  In  some  circumstances, 
especially  with  proposed  critical  habitat 
designations  of  very  limited  extent,  we 
may  aggregate  across  all  industries  and 
consider  whether  the  total  number  of 
small  entities  affected  is  substantial.  In 
estimating  the  niunbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement:  some  kinds  of 
activities  are  imlikely  to  have  any 


Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

In  estimating  the  niunbers  ofsmall 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement.  Designation  of 
critical  habitat  only  has  the  potential  to 
affect  activities  conducted,  funded,  or 
permitted  by  Federal  agencies.  In  areas 
where  the  species  is  present.  Federal 
agencies  are  already  required  to  consult 
with  us  under  section  7  of  the  Act  on 
activities  that  they  fund,  permit,  or 
implement  that  may  affect  Deinandm 
conjugens.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement  and  so  will  not 
be  affected  by  critical  habitat 
designation.  Activities  with  Federal 
involvement  that  may  require 
consultation  regarding  Deinandm 
conjugens  and  its  critical  habitat 
include:  Regulation  of  activities 
affecting  waters  of  the  United  States  by 
the  U.S.  Army  Corps  of  Engineers  under 
section  404  of  the  Clean  Water  Act; 
management  activities  carried  out  by  the 
Service  on  National  Wildlife  Refuge 
lands;  and,  road  construction, 
maintenance,  and  right  of  way 
designations  that  are  authorized, 
funded,  or  carried  out  by  a  Federal 
agency.  As  required  under  section 
4(b)(2)  of  the  Act,  we  conducted  an 
analysis  of  the  potential  economic 
impacts  of  this  critical  habitat 
designation.  In  the  analysis,  we  found 
that  the  future  section  7  consultations 
resulting  from  the  listing  of  Deinandm 
conjugens  and  the  proposed  designation 
of  critical  habitat  could  potentially 
impose  total  economic  costs  for 
consultations  and  modifications  to 
projects  to  range  between  approximately 
$2.8  million  to  $2.9  million  over  the 
next  10-year  period.  Public  comment  on 
the  draft  economic  analysis  led  to  a 
revision  of  third  party  cost  estimates 
that  would  result  from  section  7    , 
consultations.  The  changes  in  cost 
estimates  are  discussed  and  reflected  in 
the  Addendum  to  the  Draft  Economic 
Impact  Analysis  of  Critical  Habitat 
Designation  for  the  Otay  Tarplant 
(Industrial  Economics,  Inc.  2002),  where 
we  found  that  the  future  section  7 
consultations  resulting  from  the  listing 
of  Deinandm  conjugens  and  the 
proposed  designation  of  critical  habitat 
could  potentially  impose  total  economic 
costs  for  consultations  and 
modifications  to  projects  in  the  range  of 
between  approximately  $3.2  million  to 
$4.0  million  over  the  next  10-year 
period. 

As  stated  in  the  Addendum,  income 
frtim  construction,  transportation  and 


Federal  Register /Vol.  67,  No.  237 /Tuesday,  December  10,  2002 /Rules  and  Regulations         76047 


public  utilities,  and  real  estate  in  San 
Diego  County  for  2000  was  about  $8.8 
billion.  Assuming  that  each  of  the 
anticipated  section  7  consultations 
occurs  in  the  same  year,  as  opposed  to 
occurring  throughout  the  10-year 
timeframe  used  in  the  draft  economic 
analysis,  the  estimated  section  7  costs 
associated  with  the  listing  of  Deinandm 
conjugens  and  proposed  designation  of 
critical  habitat  represent  approximately 
0.03  percent  of  the  total  value  of  these 
economic  activities  annually.  Further, 
the  section  7  costs  attributable  solely  to 
critical  habitat  represent  0.0  percent  of 
the  annual  total  value  of  the  economic 
activities. 

Based  on  the  past  consultation  history 
of  Deinandm  conjugens,  the  economic 
analysis  anticipated  that  futiu^  section 
7  consultations  could  potentially  affect 
small  businesses  associated  with 
residential  development.  To  be 
conservative  (i.e.,  more  likely  to 
overstate  impacts  than  understate  them), 
the  economic  analysis  assiuned  that  a 
unique  company  will  undertake  each  of 
the  consultations  forecasted  in  a  given 
year,  and'so  the  number  of  businesses 
affected  is  equal  to  the  total  annual 
number  of  consultations  projected  in  the 
economic  analysis.  There  are 
approximately  478  residential 
development  companies  in  San  Diego 
County,  414  of  which  are  small 
businesses.  One  developer.  McMillin- 
RoUing  Hills  Ranch,  LLC  was  identified 
as  having  a  Federal  nexus  and  having 
the  potential  of  being  affected  by  section 
7  implementation  for  Deinandm 
conjugens.  McMillin-RoUing  Hills 
Ranch.  LLC,  owner  of  the  Rolling  Hills 
Ranch  property,  has  completed  a  section 
7  consultation  with  regard  to  its 
application  to  the  U.S.  Army  Corps  of 
Engineers  for  a  permit  under  section  404 
of  die  Qean  Water  Act  and  has 
experienced  costs  associated  with 
project  modifications.  Because  it  is 
anticipated  that  only  one  developer  will 
be  impacted  by  the  Deinandm 
conjugens  critical  habitat  designation, 
less  than  one  percent  of  small 
development  companies  are  potentially 
affected.  Because  this  is  less  than  the  20 
percent  threshold  that  would  be 
considered  "substantial,"  the  analysis 
confirms  that  this  designation  will  not 
afiiact  a  substantial  number  of  small 
entities.  The  draft  economic  analysis 
and  final  addendimi  contain  the  factual 
bases  for  this  certification  and  contain 
an  analysis  of  the  potential  economic 
effects  of  this  designation.  Copies  of 
these  documents  are  in  the  supporting 
record  for  the  rulemaking  and  are 
available  at  the  Service's  Carlsbad  Fish 


and  Wildlife  Office  (see  ADDRESSES 
section). 

In  summary,  we  have  considered 
whether  this  rule  could  result  in 
significant  economic  effects  on  a 
substantial  number  of  small  entities.  We 
have  determined,  for  the  above  reasons, 
that  it  will  not  affect  a  substantial 
number  of  small  entities.  Therefore,  we 
are  certifying  that  the  designation  of 
critical  habitat  for  Deinandm  conjugens 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C  804(2)) 

OMB's  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  In 
the  economic  analysis,  we  determined 
whether  designation  of  critical  habitat 
would  cause  (a)  Any  effect  on  the 
economy  of  $100  million  or  more,  (b) 
any  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211.  which  applies 
to  regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  EInergy  Effects 
when  undertaking  certain  actions.  The 
primary  land  uses  within  designated 
critical  habitat  for  Deinandm  conjugens 
include  residential  development,  road 
construction  activities,  and  National 
Wildlife  Refuge  operations.  No 
significant  energy  production,  supply, 
and  distribution  facilities  are  included 
within  designated  critical  habitat. 
Therefore,  this  action  is  not  a  significant 
action  affecting  energy  production, 
supply,  and  distribution  facilities,  and 
no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Nfandates  Reform  Act  (2 
U.S.C  1501  et  seq.) 

In  accordance  vdth  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantiy  or 
uniquely"  affect  small  govenmients.  A 


Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  Federal 
agencies  funding,  permitting,  or 
authorizing  other  activities  must  ensure 
that  their  actions  will  not  adversely 
affect  the  critical  habitat.  However,  as 
discussed  above,  these  actions  are 
currenUy  subject  to  equivalent 
restrictions  through  the  listing 
protections  of  the  species,  and  no 
further  restrictions  are  anticipated  in 
areas  of  occupied  designated  critical 
habitat. 

(b)  For  the  reasons  described  in  the 
economic  analysis  and  this  final  rule, 
this  rule  will  not  produce  a  Federal 
mandate  on  State,  local,  or  Tribal 
governments  of  $100  million  or  greater 
in  any  year.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments.  Therefore,  it  is  not 
a  "significant  regiilatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating 
approximately  2,560  ha  (6,330  ac)  of 
land  in  San  Diego  County,  California,  in 
three  units  of  critical  habitat  for 
Deinandm  conjugens.  The  takings 
implications  assessment  concludes  that 
this  rule  does  not  pose  significant 
takings  implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  Assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from,  and  coordinated  the 
development  of  this  critical  habitat 
designation  with,  appropriate  State 
natural  resources  agencies  in  California. 
We  will  continue  to  coordinate  any 
future  changes  in  the  designation  of 
critical  habitat  for  Deinandm  conjugens 
with  the  appropriate  State  agencies.  The 
designation  of  critical  habitat  for 
Deinandm  conjugens  imposes  few,  if 
any,  additional  restrictions  to  those 
currentiy  in  place  and  therefore  has 
litUe  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designation  may  provide  some 
benefit  to  these  governments  in  that  the 
areas  essential  to  the  conservation  of  the 
species  are  more  clearly  defined  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  conservation  of 
the  species  are  specifically  identified. 
While  this  definition  and  identification 
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does  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur. 

QtU  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  designating  critical 
habitat  in  accordance  with  the 
provisions  of  the  Act,  as  amended.  The 
rule  uses  standard  property  descriptions 
and  identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  that  are  essential  for  the 
conservation  of  Deinandra  conjugens. 
We  have  made  every  effort  to  ensure 
that  the  final  determination  contains  no 
drafting  errors,  provides  clear  standards, 
simplifies  procedures,  reduces  burdens, 
and  is  clearly  written,  such  that  the  risk 
of  litigation  is  minimized. 

Paperwork  Reduction  Act  of  1995  (44 
U^.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  OMB  under  the 
Paperwork  Reduction  Act.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


National  EnTironmeiital  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25. 1983  (48  PR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govenunent-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis.  We 
are  not  aware  of  any  Tribal  lands 
essential  for  the  conservation  of 
Deinandra  conjugens.  Therefore,  the 
designated  critical  habitat  for  Deinandra 
conjugens  does  not  contain  any  Tribal 
lands  or  lands  that  we  have  identified 
as  impacting  Tribal  trust  resources. 


References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 
request  bom  the  Carlsbad  Fish  and 
Wildlife  Office  (see  AIXWESSES  section). 

Author 

The  primary  authors  of  this  final  rule 
are  staff  at  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwfse  noted. 

2.  In  §  17.12(h).  remove  the  entry  for 
Hemizonia  conjugens  and  add  the 
following  in  alphabetical  order  under 
"FLOWERING  PLANTS  "  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Species 


Scientific  name 


Conwnon  name 


Historic  range 


Fanruly 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  PtAffrs 


Deinandra 
{=Hewi2onia) 
con/ugens. 


Otay  tarpiant U.S.A.  (CA),  Mexico     Asteraceae— Sun- 
flower. ■ 


649    17.96(a) 


NA 


3.  In  §  17.96,  amend  paragraph  (a)  by 
adding  an  entry  for  Deinandra 
conjugens  (Otay  tarplant)  in 
alphabetical  order  under  Asteraceae  to 
read  as  follows: 

f17J6    Critical  habitat— plants. 

(a)  Flowering  plants. 


Family  Asteraceae:  Deinandra 
conjugens  (Otay  tarplant) 

(1)  Critical  habitat  units  are  depicted 
for  San  Diego  County,  California,  on  the 
maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Deinandra 
conjugens  are  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  the  species.  Based  on 
our  current  knowledge  of  this  species, 
the  primary  constituent  elements  for 
Deinandra  conjugens  consist  of,  but  are 


not  limited  to.  soils  with  a  high  clay 
content  (generally  greater  than  25 
percent)  (or  clay  intrusions  or  lenses) 
that  are  associated  with  grasslands, 
open  coastal  sage  scrub,  or  maritime 
succulent  scrub  communities  between 
25  m  (80  ft)  and  300  ra  (1.000  ft) 
elevation.  "These  plant  communities 
contain  natural  openings  that  provide 
habitat  for  Deinandra  conjugens  life- 
cycle,  and  pollen  and  seed  dispersal 
agents. 

(3)  Critical  habitat  does  not  include 
non-Federal  lands  covered  by  a  legally 
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operative  Habitat  Conservation.  Plan 
issued  imder  section  10(a)(1)(B)  of  the 
Act  in  which  Deinandra  conjugens  is  a 
covered  species  on  or  before  the 
publication  of  this  final  rule. 

(4)  Existing  features  and  structures, 
such  as  buildings,  paved  or  unpaved 


roads,  and  other  landscaped  areas  not 
containing  primary  constituent 
elements,  are  not  likely  to  contain  the 
primary  constituent  elements  for 
Deinandra  conjugens.  Federal  actions 
limited  to  those  areas,  therefore,  would 
not  trigger  a  section  7  consultation. 


unless  they  affect  the  species  or  primary 
constituent  elements  in  adjacent  critical 
habitat, 
(i)  Note:  Index  map  follows: 


Index:  Otay  Tar  Plant  Final  Critical  Habitat 


PacHic 
Ocean 


MEXICO 


A 


5   Miles 


(5)  Unit  1 :  Sweetwater./Proctor  Valley, 
San  Diego  County,  California. 

ayUnit  la:  From  USGS  1:24,000 
quadrangle  map  Jamul  Mountains, 
begiiming  at  the  SDNWR  boundary  at 
UTM  NAD27  x-coordinate  505100; 
thence  south  following  UTM  NAD27 
coordinates  (E,  N):  505100,  3620400; 
505000.  3620400;  505000, 3620200; 
504900,  3620200;  504900,  3620100; 
504800,  3620100;  504800,  3620000; 
504700,  3620000;  504700,  3619900; 
504600,  3619900;  504600,  3619700; 
504500,  3619700;  504500,  3619600; 
504400,  3619600;  504400.  3619500; 
504300.  3619500;  504300,  3619400; 
504100,  3619400;  504100,  3619300; 
504000,  3619300;  thence  south  to  the 
SDNWR  boimdary  at  UTM  x-coordinate 
504000:  thence  south  following  the 


SDNWR  boundary  retiuning  to  the  point 
of  beginning  on  the  SDNWR  boxmdary 
at  UTM  x-coordinate  505100. 

(ii)  Unit  lb:  From  USGS  1:24,000 
quadrangle  maps  National  City  and 
Jamul  Mountains,  beginning  at  the 
Sweetwater  Reservoir  at  UTM  NAD27  y- 
coordinate  3618500;  thence  east  and 
following  UTM  NAD27  coordinates 
503000,  3618500;  503000,  3616000; 
503100,  3616000; 503100,  3615400; 
503200,  3615400;  503200,  3615300; 
503600, 3615300;  503600.  3615400; 
503700,  3615400;  503700,  3615600; 
503900.  3615600;  503900.  3615800; 
thence  east  to  the  Otay  Water  District 
(OWD)  boundary  at  UTM  NAD27  y- 
coordinate  3615800;  thence  north 
following  the  OWD  boimdary  to  the  City 
of  Chula  Vista  Preserve  Design  (CCVPD) 


boxmdary;  thence  east  following  the 
CCVPD  boundary  to  UTM  NAD27  x- 
coordinate  505900;  thence  north 
following  UTM  NAD27  coordinates 
505900,  3615900;  506000.  3615900; 
506000,  3616000;  506700,  3616000, 
506700,  3616100;  thence  east  to  the 
SDNWR  boundary  at  UTM  NAD27  y- 
coordinate  3616100;  thence  east 
following  the  SDNWR  boundary  to  UTM 
NAD27  x-coordinate  507200;  thence 
north  following  UTM  NAD27 
coordinates  507200.  3616200;  507400, 
3616200; 507400. 3616300;  507500, 
3616300;  507500.  3616400;  507600, 
3616400;  thence  north  to  the  Coxmty  of 
San  Diego  Major  Amendment  (CSDMjA) 
boundary  at  UTM  NAD27  x-coordinate 
507600;  thence  east  following  the 
CSDMjA  boundary  to  the  SDNWR 
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boundary:  thence  south  following  the 
SDNWR  boundary  to  the  CSDMjA 
boimdary;  thence  south  following  the 
CSDMjA  boundary  to  UTM  NAD27  x- 
coordinate  506100;  thence  south 
following  UTM  NAD27  coordinates 
506100,  3613100;  506000.  3613100; 
thence  north  to  the  City  of  Chula  Vista 
(CCV)  boundary  at  UTM  NAD27  x- 
coordinate  506000;  thence  northwest 
following  the  CCV  boundary  south  to 
UTM  NAD27  x-coordinate  505700; 
thence  north  to  the  CCVPD  boundary  at 
UTM  x-coordinate  505700:  thence 
northwest  along  the  CCVPD  boimdary  to 
the  City  of  Chula  Vista  Major 
Amendment  boundary  (CCVMjA); 
thence  north  along  the  CCVMjA 
boundary  to  the  CCVPD  boundary; 
thence  north  and  east  along  the  CCVPD 
boundary  to  the  CCVMjA  boundary; 
thence  east  along  the  CCVMjA  boundary 
to  the  CCVPD  boundary;  thence  north 
and  west  along  the  CCVPD  boundary  to 
the  MSCP  Neutral  Areaboundary 
(MNA);  thence  south  and  back  north 
along  the  MNA  boundary  to  UTM 
NAD27  y-coordinate  3614700;  thence 
east  along  UTM  NAD27  y-coordinate  to 
the  MNA  boundary;  thence  south  along 
the  MNA  boundary  to  the  CCVPD 
boiuidary;  thence  following  the  CCVPD 
boundary  to  the  MNA  boundary;  thence 
south  along  the  MNA  boundary  to  the 
CCVPD  boundary;  thence  west  along  the 
CCVPD  boundary  to  UTM  NAD27  y- 
coordinate  3621500;  thence  west  along 
UTM  y-coordinate  to  the  OWD 
boundary;  thence  south  following  the 


OWD  boundary  to  UTM  NAD27  x- 
coordinate  504600;  thence  north 
following  UTM  NAD27  coordinates 
504600,  3614600;  504500,  3614600; 
504500,  3615500;  504400,  3615500; 
504400.  3615700;  504300.  3615700; 
504300.  3615800;  504200.  3615800; 
504200,  3615700;  504100,  3615700; 
504100. 3615200;  504000,  3615200; 
504000.  3615100;  503900,  3615100; 
503900.  3614900;  503800,  3614900; 
503800,  3614800;  503900.  3614800; 
503900.  3614600;  503800,  3614600; 
503800.  3614400;  503700.  3614400; 
thence  south  to  the  OWD  boundary  at 
UTM  NAD27  x-coordinate  503700; 
thence  west  following  the  OWD 
boimdary  to  the  Multiple  Habitat 
Planning  Area  (MHPA)  boundary: 
thence  west  following  the  MHPA  to  the 
SDNWR  boundary;  thence  south 
following  the  SDNWR  boundary  to  UTM 
NAD27  y-coordinate  3616100;  thence 
west  following  UTM  NAD27 
coordinates  501200,  3616100;  501200, 
3615800;  500800.  3615800;  thence  north 
to  the  Sweetwater  Authority  Water 
District  (SWAWD)  boundary  at  UTM 
NAD27  x-coordinate  500800;  thence 
west  following  the  SWAWD  boimdary 
to  the  County  of  San  Diego  Minor 
Amendment  (CSDMnA)  boundary; 
thence  west  following  the  CSDMnA 
boundary  to  the  SWAWD  boimdary; 
thence  west  following  the  SWAWD 
boimdary  to  approximately  UTM 
NAD27  coordinates  5014000.  3618650 
where  the  SWAWD  meets  the 
Sweetwater  Reservoir  shoreline:  thence 


south  following  the  Sweetwater 
Reservoir  shoreline  (SRS)  to  UTM 
NAD27  x-coordinate  499400;  thence 
north  following  UTM  NAD27 
coordinates  499400,  3617000;  499400, 
3617100; 499300,  3617100;  499300. 
3617200: 499200,  3617200;  499200. 
3617000;  thence  east  to  the  SRS  at  UTM 
NAD27  y-coordinate  3617000;  thence 
south  following  the  SRS  back  to  the 
point  of  beginning  at  UTM  NAD27  y- 
coordinate  3618500;  excluding  lands 
bounded  by  the  CCVPD  boundary  at 
UTM  NAD27  x-coordinate  505800; 
thence  east  following  the  CCVPD 
boundary  to  UTM  NAD27  x-coordinate 
506100;  thence  north  and  following 
UTM  NAD27  coordinates  506100. 
3614700;  505700.  3614700;  505700. 
3615300;  505800.  3615300;  thence  north 
returning  to  the  point  of  beginning  on 
the  CCVPD  boundary  at  UTM  NAD27  x- 
coordinate  505800;  excluding  lands 
bounded  by  the  following  UTM  NAD27 
coordinates  499800.  3616000;  500000, 
3616000; 500000, 3615800; 499900. 
3615800;  499900.  3615700;  499800, 
3615700;  499800,  3616000; excluding 
the  proposed  State  Route  125  easement. 

(iii)  Unit  Ic  and  d:  From  USGS 
1:24.000  quadrangle  map  Jamul 
Mountains,  the  lands  bounded  by  the 
CCVPD  boundary  at  Horseshoe  Bend 
and  Gobblers  Knob. 

(iv)  Unit  le:  From  USGS  1:24,000 
quadrangle  map  Jamul  Mountains,  the 
lands  bounded  by  the  MNA  boundary  at 
Rolling  Hills  Ranch. 

(v)  Note:  Unit  1  map  follows: 
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Unit  1.  Sweetwater/Proctor  Valley  Critical  Habitat  Unit 


2  Miles 


(6)  Unit  2:  Chula  Vista,  San  Diego 
County,  California. 

(i)  Unit  2a:  From  USGS  1:24.000 
quadrangle  maps  National  City,  the 
lands  bounded  by  the  CCVPD  boundary 
in  Long  Canyon  and  between  UTM 
NAD27  coordinates  497900  and  499700. 

(ii)  Unit  2b  and  c:  From  USGS 
1:24.000  quadrangle  map  National  City, 
the  lands  bounded  by  the  CCVPD 
boundary  south  of  Otay  Lakes  Road  and 
'    between  UTM  NAD27  x-coordinates 
497300  and  499500. 

(iii)  Unit  2d:  From  USGS  1:24,000 
quadrangle  map  National  City,  the  lands 
bounded  by  the  CCVPD  boimdary  in 


Rice  Canyon  and  between  UTM  NAD27 
x-coordinates  496900  and  499100. 

(iv)  t/nit2e;From  USGS  1:24,000 
quadrangle  maps  National  City  and 
Imperial  Beach,  the  lands  bounded  by 
the  CCVPD  boundary  in  Telegraph 
Canyon  and  between  UTM  NAD27  x- 
coordinates  498100  and  499300. 

(v)  Unit  2f:  and  h:  From  USGS 
1:24,000  quadrangle  map  Imperial 
Beach,  the  lands  bounded  by  the  CCVPD 
boimdary  in  Poggi  Canyon  and  between 
UTM  NAD27  x-coordinates  497400  and 
499000. 

(vi)  Unit  2g:  From  USGS  1:24,000 
quadrangle  map  Imperial  Beach, 


begiiming  at  the  CCV  boundary  at  UTM 
NAD27  x-coordinate  498600;  thence 
south  following  UTM  NAD27 
coordinates  498600,  3607300;  498400. 
3607300;  498400,  3507200;  498300, 
3607200;  498300,  3606900;  498500, 
3606900;  thence  south  to  the  CCV 
boundary  at  UTM  NAD27  x-coordinate 
498500;  thence  west  following  the  CCV 
boundary  to  the  CCVPD  boundary; 
thence  west  following  the  CCVPD 
boundary  to  the  CCV  boimdary;  thence 
east  returning  to  the  point  of  beginning 
on  the  CCV  boundary  at  UTM  NAD27  x- 
coordinate  498600. 
(vii)  Note:  Unit  2  map  follows: 
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Unit  2.  Chula  Vista  Critical  Habitat  Unit 


1.2   Miles 


(7)  Unit  3:  Otay  Valley/Big  Murphy's. 
San  Diego  County,  California. 

(i)  Unit  3a:  From  USGS  1:24.000 
quadrangle  maps  Imperial  Beach,  Otay 
Mesa,  and  Jamul  Mountains  beginning 
on  the  CCVPD  boundary  at  UTM  NAD27 
x-coordinate  499900;  thence  east 
following  the  CCVPD  boundary  to  UTM 
NAD27  x-coordinate  506400;  thence 
south  following  the  UTM  NAD27 
coordinates  506400,  3607200;  506300. 
3607200;  506300.  3607100;  505600, 
3607100; 505600,  3606900;  505300, 
3606900;  505300.  3606700;  505100. 
3606700; 505100,  3606600;  504900. 
3606600;  504900.  3606500;  504800. 
3606500;  504800,  3606600;  504700, 
3606600;  504700,  3606700;  504500. 
3606700;  504500,  3606600;  504400, 
3606600;  504400,  3606500;  504300, 
3606500;  504300,  3606300;  thence  west 
to  the  CCVPD  boundary  at  UTM  y- 
coordinate  3606300;  thence  north 
following  the  CCVPD  boundary  to  UTM 
NAD27  x-coordinate  502400;  thence 
south  following  UTM  NAD27 
coordinates  502100,  3605600;  502100, 
3605500;  501900,  3605500;  501900. 


3605300;  502800, 3605300;  502800, 
3605400;  thence  east  to  the  CCVPD 
boundary  at  UTM  NAD27  y-coordinate 
3605400;  thence  east  following  the 
CCVPD  boundary  to  UTM  NAD27  x- 
coordinate  504500;  thence  north 
following  UTM  NAD27  coordinates 
504500.  3606200;  504800,  3606200; 
504800.  3606300;  505000,  3606300; 
505000. 3606400;  505100.  3606400; 
505100.  3606500;  505200.  3606500; 
505200,  3.606600;  505700,  3606600; 
505700, 3606500;  505800. 3606500; 
505800.  3606600;  506300.  3606600; 
506300. 3606800;  506600.  3606800; 
506600.  3606900;  thence  east  to  the 
CCVPD  boundary  at  UTM  NAD27  y- 
coordinate  3606900;  thence  south 
following  the  CCVPD  boundary  to  the 
CCV  boundary;  thence  west  following 
the  CCV  boundary  to  the  CCVPD 
boundary;  thence  north  following  the 
CCVPD  boundary  to  the  UTM  NAD27  y- 
coordinate  3604700;  thence  west 
following  UTM  NAD27  coordinates 
500400.  3604700;  500400,  3604800; 
500100.  3604800;  500100.  3604700; 
thence  west  to  the  CCV  boimdary  at 


UTM  NAD27  y-coordinate  3604700; 
thence  north  along  the  CCV  boundary  to 
the  CCVPD  boundary;  thence  east 
following  the  CCVPD  boundary  to  UTM 
NAD27  x-coordinate  501300;  thence 
north  following  UTM  NAD27 
coordinates  501300.  3605300;  501400. 
3605300;  thence  north  to  the  CCVPD 
boundary  at  UTM  NAD27  x-coordinate 
501400;  thence  north  following  the 
CCVPD  boundary  to  UTM  NAD27  x- 
coordinate  501600;  thence  north 
following  UTM  NAD27  coordinates 
501600, 3605900;  501500.  3605900; 
501500. 3606000;  501300,  3606000; 
501300.  3606100;  thence  north  to  the 
CCVPD  boundary  at  UTM  NAD27  x- 
coordinate  501300;  thence  east 
following  the  CCVPD  boimdary  to  UTM 
NAD27  y-coordinate  3605700;  thence 
east  following  UTM  NAD27  coordinates 
500600.  3605700;  500600.  3605800; 
500100.  3605800;  500100,  3605900; 
499900.  3605900;  thence  north 
returning  to  the  point  of  beginning  on 
the  CCVPD  boundary  at  UTM  NAD27  x- 
coordinate  499900;  excluding  the 
proposed  State  Route  125  easement. 
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(ii)  Unit  3b:  From  USGS  1:24.000 
quadrangle  map  Otay  Mesa,  the 
southern  half  of  the  Immigration  and 
Nationalization  Service  land  at  Brown 

Field. 

(iii)  Unit  3c:  From  USGS  1:24.000 
quadrangle  map  Otay  Mesa,  beginning 
on  the  CSDMjA  boundary  at  UTM 
NAD27  y-coordinate  3604000;  thence 


south  following  the  CSDMjA  boundary 
to  UTM  NAD27  x-coordinate  509200; 
thence  south  following  UTM  NAD27 
coordinates  509200,  3602900;  509000. 
3602900;  509000,  3602800; 509100, 
3602800;  509100,  3602700;  508200, 
3602700;  508200,  3603200;  508100. 
3603200; 508100.  3603400;  508000. 


3603400;  508000,  3603600;  508100. 
3603600;  508100,  3603700;  508200, 
3603700;  508200,  3603800;  508400, 
3603800;  508400,  3604000;  retiuning  to 
the  point  of  beginning  on  the  CSDMjA 
boimdary  at  UTM  NAD27  y-coordinate 
3604000. 
(iv)  Note:  Unit  3  map  follows: 


Unit  3.  Otay  YaWeyfBig  Murphy's  Critical  Habitat  Unit 


2   Miles 


Dated:  November  29,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-30890  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 
[DoclM(No.01N-0275] 
mN  0910-AC34 

Electronic  Products;  Performance 
Standard  for  Diagnostic  X-Ray 
Systems  and  Their  Major  Components 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  performance  standard  for 
diagnostic  x-ray  systems  and  their  major 
components.  The  agency  is  taking  this 
action  to  update  the  standard  to  account 
for  changes  in  technology'  and  use  of 
radiographic  and  fluoroscopic  systems 
as  well  as  to  fully  utilize  the  ciurently 
accepted  metric  system  of  units  in  the 
standard.  For  clarity  and  ease  of 
imderstanding,  FDA  is  republishing  the 
complete  contents  of  the  affected 
regulations.  This  action  is  being  taken 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Safe  Medical  Devices  Act  of  1990 
(SMDA). 

DATES:  Submit  written  or  electronic 
comments  by  April  9,  2003.  See  section 
III  of  this  document  for  the  proposed 
effective  date  of  a  final  rule  based  on 
this  document.  Submit  written 
comments  on  the  information  collection 
requirements  by  January  9,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  comments  regarding  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  New  Executive  Office 
Bldg.,  725  17th  St.,  NW.  rm.  10235, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  COth'ACT: 
Thomas  B.  Shope,  Center  for  Devices 
and  Radiological  Health  {HFZ-140), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-443-3314,  ext.  132. 
SUPPLEMENTARY  INFORMATION: 
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I.  Backgroanjj^ 

The  SMDA  (Public  Law  101-629) 
transferred  the  provisions  of  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (RCHSA)  (Public  Law  90- 
602)  &x)m  title  III  of  the  Public  Health 
Service  Act  (PHS  Act)  (42  U.S.C.  201  et 
seq.)  to  chapter  V  of  the  act  (21  U.S.C. 
301  et  seq.).  Under  the  act.  FDA 
administers  an  electronic  product 
radiation  control  program  to  protect  the 
public  health  and  safety.  FDA  also 
develops  and  administers  radiation 
safety  performance  standards  for 
electronic  products. 

The  purpose  of  the  performance 
standard  and  these  proposed 
amendments  is  to  improve  the  public  ■ 
health  by  reducing  exposure  to  and  the 
detriment  associated  with  unnecessary 
ionizing  radiation  from  diagnostic  x-ray 
systems  while  assuring  the  clinical 
utility  of  the  images. 

In  order  for  mandatory  performance 
standards  to  provide  the  intended 
public  health  protection,  the  standards 
must  be  modified  when  appropriate  to 
reflect  changes  in  technology  or  product 
usage.  A  number  of  technological 
developments  have  been  or  will  soon  be 
implemented  for  radiographic  and 
fluoroscopic  x-ray  systems.  Such 
developments,  however,  are  not 
addressed  in  the  current  standard,  but 
have  presented  problems  in  the 
application  of  the  current  performance 
standard. 

FDA  thus  is  proposing  to  amend  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major  components 
in  §§  1020.30.  1020.31. 1020.32.  and 
1020.33(h)  (21  CFR  1020.30. 1020.31, 
1020.32.  and  1020.33(h)). 

These  proposed  amendments  will 
require  additional  featvues  on  newly 
manufactured  x-ray  systems  that 
physicians  may  use  to  minimize  x-ray 
exposures  to  patients.  Advances  in 
technology  have  made  several  of  these 
newly  required  features  possible  or 
feasible  at  minimal  cost. 

In  the  Federal  Register  of  August  15, 
1972  (37  FR  16461),  FDA  issued  a  final 
rule  for  the  performance  standard, 
which  became  effective  on  August  1, 
1974.  Since  then,  FDA  has  made  several 
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amendments  to  the  performance 
standard  to  incorporate  new  technology, 
to  clarify  misinterpreted  provisions,  or 
to  incorporate  additional  requirements 
necessary  to  provide  for  adequate 
radiation  safety  of  diagnostic  x-ray 
systems.  (See,  e.g.,  amendments 
published  on  October  7. 1974  (39  FR 
36008);  February  25, 1977  (42  FR 
10983);  September  2. 1977  (42  FR 
44230);  November  8. 1977  (42  FR 
58167);  May  22, 1979  (44  FR  29653); 
August  24, 1979  (44  FR  49667); 
November  30. 1979  (44  FR  68822);  April 
25. 1980  (45  FR  27927);  August  31, 1984 
(49  FR  34698):  May  3, 1993  (58  FR 
26386);  May  19. 1994  (59  FR  26402); 
and  July  2.  1999  (64  FR  35924)). 

In  the  Federal  Register  of  December 
11, 1997  (62  FR  65235),  FDA  issued  an 
advance  notice  of  proposed  rulemaking 
requesting  comments  on  the  proposed 
conceptual  changes  to  the  performance 
standard.  The  agency  received  12 
comments  from  State  and  local  radiation 
control  agencies,  manufactiuers.  and  a 
manufacturer  organization.  FDA 
considered  these  comments  in 
developing  this  proposal.  In  addition, 
the  concepts  embodied  in  these 
proposed  amendments  were  discussed 
on  April  8, 1997,  during  a  public 
meeting  of  the  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee  (TEPRSSC).  TEPRSSC  is  a 
statutory  advisory  committee  (21  U.S.C. 
360kk(f)(l)(A))  that  FDA  is  required  to 
consult  before  it  may  prescribe  any 
electronic  product  performance 
standard  under  the  act.  The  proposed 
amendments  themselves  were  discussed 
in  detail  with  the  TEPRSSC  during  its 
meeting  on  September  23  and  24, 1998. 
TEPRSSC  approved  the  content  of  the 
proposed  amendments  and  concurred 
with  their  publication  for  publie 
comment. 

The  proposed  amendments  described 
in  section  II  of  this  doctunent  may  be 
considered  as  nine  significant 
amendments  to  the  current  standard  and 
several  other  minor  supporting  changes, 
corrections,  or  clarifications.  The  nine 
principal  amendments  fall  into  the 
following  three  categories: 

1.  Amendments  requiring  changes  to 
equipment  design  and  performance; 

2.  Amendments  designed  to  improve 
use  of  fluoroscopic  systems  by 
requiring  enhanced  information  to 
users:  and 

3.  Amendments  applying  the  standard 
to  new  features  and  technologies 
associated  with  fluoroscopic 
systems. 


n.  Proposed  Amendments  to  the 
Performance  Standard  for  Diagnosdc  X- 
Ray  Systems  and  Their  Major 
Components 

A.  Change  in  the  Quantity  Used  to 
Describe  X-Radiation  From  Exposure  to 
Air  Kerma 

FDA  proposes  to  change  the  quantity 
and  the  associated  imit  used  to  describe 
the  radiation  emitted  by  the  x-ray  tube 
or  absorbed  in  air.  The  radiation 
quantity  "exposiue"  would  be  replaced 
by  the  quantity  "air  kerma."  The  units 
used  to  describe  these  quantities  would 
be  changed  accordingly  throughout  the 
standard,  wherever  appropriate. 

The  International  System  of  Units  (SI) 
was  named  and  adopted  at  the  11th 
General  Conference  on  We  ,hts  and 
Measures  (GCWM)  in  1960  as  an 
extension  of  the  earlier  metric  systems. 
The  SI,  also  referred  to  as  the  metric 
system,  is  the  approved  system  of  imits 
for  use  in  the  United  States.  The  U.S. 
Department  of  Commerce  published  an 
"Interpretation  and  Modification  of  the 
International  System  of  Units  for  the 
United  States"  in  the  Federal  Register 
on  December  10, 1976,  which  set  forth 
the  interpretation  of  the  SI  system  for 
the  United  States.  Thet  Omnibus  Trade 
and  Competitiveness  Act  of  1998 
amended  the  Metric  Conversion  Act  of 
1975  to  require  each  Federal  agency  to 
use  the  metric  SI  system  in  its  activities. 
The  FDA  policy  for  use  of  metric 
measurements  is  described  in  a  March 
19. 1990,  memorandum.  This  policy 
calls  for  use  of  the  metric  units  followed 
by  a  parenthetic  "inch-pound" 
declaration  imless  there  is  a  cogent 
reason  not  to  utilize  dual  metric  and 
"inch-pound"  measurements.  The 
policy  notes  that  there  should  be  few 
such  exceptions. 

One  of  tne  objectives  of  the 
International  Commission  on  Radiation 
Units  and  Measiuements  (ICRU)  is  to 
develop  internationally  accepted 
recommendations  regarding  quantities 
and  units  of  radiation  and  radioactivity. 
The  ICRU  recommendations  often  form 
the  basis  of  GCWM  actions,  in  1998,  the 
ICRU  published  its  Report  60, 
"Fundamental  Quantities  and  Units  for 
Ionizing  Radiation,"  superseding  its 
previous  Report  33.  Report  60  uses  the 
SI  units  and  special  names  for  some 
radiation  units  (Ref.  1).  The  ICRU  had 
siiggested  phasing  out  by  1985  the  use 
of  certain  special  quantities  and  units 
that  were  not  part  of  the  SI  system, 
including  the  special  imit  of  exposure, 
the  roentgen  (R). 

The  current  Federal  performance 
standard  for  diagnostic  x-ray  equipment 
uses  the  special  quantity  exposure  to 
describe  the  radiation  emitted  from  an 


x-ray  system.  In  the  Federal  Register  of 
May  3. 1993  (59  FR  26386).  FDA 
published  a  final  rule  which  made  a 
partial  transition  to  the  SI  units  by 
changing  the  unit  for  exposure  from 
"roentgen"  (R)  to  "coulomb  per 
kilogram"  (C/kg).  This  change  required 
using  an  awkward  conversion  factor  of 
2.58  x  10-*  C/kg  per  R. 

In  view  of  current  trends,  scientific 
practice,  the  U.S.  policy,  and  FDA 
directives,  FDA  proposes  that  a 
complete  conversion  be  made  to  the  SI 
quantities  and  units  by  amending  the 
standard  to  reqxiire  using  the  quantity 
air  kerma  in  place  of  the  quantity 
exposiue.  Additionally,  the  agency 
proposes  that,  in  making  this 
conversion,  the  absolute  magnitude  of 
the  limits  on  radiation  contained  in  the 
standard  not  be  changed.  This  requires 
that  the  limits,  when  expressed  in  the 
new  quantity  air  kerma  and  its  unit,  the 
gray,  be  expressed  with  numerical 
values  different  from  the  ourent  limits 
that  use  the  quantity  exposure. 

In  its  recent  reports,  tne  National 
Coimcil  on  Radiation  Protection  and 
Measiuement  (NCRP)  adopted  the  use  of 
the  SI  quantity  kerma,  in  particidar  air 
kerma,  to  describe  the  ractiation  emitted 
from  an  x-ray  system.  This  change  in  the 
NCRP  recommendations  was  made 
without  significant  concern  that 
previous  limits  in  the  volimtary 
recommendations  were  slighUy 
increased  by  this  change  when 
numerical  values  for  the  limits  were  not 
changed  but  were  expressed  in  the  new 
units.  This  change  in  the  NCRP 
recommendations  resulted  in  an 
increase  in  the  limits,  compared  to 
previous  recommendations,  of  about  15 
percent. 

FDA  is  not  proposing  such  an 
increase  in  this  proposal.  Instead.  FDA 
is  proposing  that  the  numerical  values 
for  limits  in  the  standard  relating  to 
radiation,  when  expressed  in  the  new 
quantity,  be  changed  as  well  so  the  new 
limits  will  be  equivalent  to  the  current 
limits,  thereby  making  no  change  to  the 
level  of  radiation  protection  provided  by 
the  standard.  FDA  has  dropped  earlier 
draft  proposals  to  change  the  numerical 
values  in  a  manner  similar  to  the   . 
changes  made  to  the  voluntary 
recommendations  by  the  NCRP  because 
of  several  comments  that  were  received. 
The  comments  objected  to  any  changes 
to  the  level  of  radiation  protection 
provided  by  the  limits  in  the  current 
mandatory  standard. 

This  projKJsed  approach  to  the 
nimierical  limits  results  in  numerical 
values  that  are  not  integer  numbers  or 
mtiltiples  of  5  or  10,  as  is  the  case  in  the 
current  standard,  when  limits  are 
expressed  in  the  non-SI  unit  for 
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exposme,  roentgen.  For  example,  the 
current  limit  for  an  exposure  rate  of  10 
R/minute  (R/min),  2.58  x  10-^  C/kg  per 
min,  becomes  an  air  kerma  rate  (AKR) 
limit  of  88  milligray  per  minute  (mGy/ 
min)  under  the  proposed  approach. 

FDA  is  proposing  new  definitions  of 
the  quantities  kerma,  as  used  by  the 
ICKU,  and  air  kerma  in  §  1020.30(b). 
Because  the  quantity  air  kerma  is  a 
different  quantity  from  exposiue  and 
not  numerically  equivalent,  FDA  is 
proposing  in  the  amended  standard  to 
express  the  limits  in  terms  of  air  kerma 
and  indicate  the  equivalent  limit  in 
terms  of  exposure  using  the  word  "vice" 
to  indicate  this  equivalence.  Thus,  the 
change  described  above  would  be  given 
in  the  proposed  amendments  as  a  limit 
expressed  as  "88  mGy/min  (vice  10  R/ 
min)"  indicating  that  the  new  limit  of 
88  mGy/min  air  kerma  is  equivalent  to 
the  previous  limit  10  R/min  exposure. 

Current  International  Electrotechnical 
Commission  (lEC)  standards  for 
diagnostic  x-ray  systems  use  the 
quantity  air  kerma  to  describe  the 
radiation  emitted  by  the  x-ray  system. 
The  current  limits  on  maximum 
fluoroscopic  exposiue  rates  in  the 
performance  standard  were  established 
to  be  consistent  with  the 
recommendation  of  the  NCRP.  The 
proposed  amendment  maintains 
agreement  between  the  performance 
standard  and  the  voluntary  standards  in 
terms  of  the  quantities  and  units  used. 
But  in  order  to  maintain  the  ciirrent 
level  of  radiation  protection  and  in 
response  to  the  comments  received,  the 
change  results  in  niunerical  limits  for 
some  of  the  requirements  different  bom 
those  used  in  the  cvirrent 
recommendations  of  the  NCRP. 

The  term  "exposure"  is  also  used 
with  a  second  meaning  in  the 
performance  standard  that  does  not  refer 
to  a  quantity  of  radiation  as  defined 
here.  The  second  meaning  of 
"exposiire"  refers  to  the  process  or 
condition  during  which  the  x-ray  tube  is 
activated  by  a  flow  of  current  to  the 
anode  and  radiation  is  produced.  The 
second  meaning  of  exposure  will 
continue  to  be  used  where  appropriate. 
FDA  is  proposing  to  revise  the 
definition  of  the  quantity  exposure  in 
§  1020.30(b)  to  match  the  current  ICRU 
definition. 

FDA  also  proposes  in  §  1020.30(b)  to 
amend  the  definitions  of  "half-value 
layer"  (HVL)  and  "x-ray  field"  to  reflect 
this  change  from  the  quantity  exposure 
to  air  kerma. 


B.  Clarification  of  Applicability  of 
Requirements  to  Account  for 
Technological  Developments  in 
Fluoroscopic  X-Ray  Systems  Such  as 
Digital  Imaging.  Digital  Recording,  and 
New  Types  of  Solid-State  X-Ray  Imaging 
Devices 

When  the  performance  standard  was 
originally  developed,  the  only  means  for 
producing  a  fluoroscopic  image  was 
either  a  screen  of  fluorescent  material  or 
an  x-ray  image  intensifier  tube.  Thus, 
the  standard  was  originally  written  with 
these  two  types  of  image  receptors  in 
mind.  The  advent  of  new  types  of  image 
receptors,  such  as  solid-state  x-ray 
imaging  (SSXI)  devices,  and  new  modes 
of  image  recording,  such  as  digital 
recording  to  computer  memory  or  other 
media,  has  made  the  application  of  the 
current  standard  to  systems 
incorporating  these  new  technologies 
cumbersome  and  awkward.  These  new 
aspects  of  fluoroscopic  system  design 
have  required  a  series  of  interpretations 
to  apply  the  standard  appropriately. 
With  this  in  mind,  FDA  proposes  to 
amend  the  performance  standard  to 
recognize  these  new  types  of  image 
receptors  and  modes  of  image  recording 
and  to  clarify  how  the  requirements  of 
the  standard  apply  in  each  case.  This 
amendment  would  result  in  replacing 
the  terms  "x-ray  image  intensifier"  or 
"image  intensifier"  with  the  more 
general  term  "fluoroscopic  image 
receptor"  in  numerous  sections. 

Although  the  basic  radiation 
protection  and  safety  requirements  for 
fluoroscopic  equipment  in  the 
performance  standard  are  based  on  the 
presence  of  an  x-ray  image  intensifier, 
these  requirements  are  also  appropriate 
for  newer  imaging  systems  that  do  not 
use  an  x-ray  image  intensifier.  The 
newer  imaging  systems  may  incorporate 
an  image  receptor  consisting  of  an 
absorbing  material  and  an  array  of  solid 
state  transducers  that  intercepts  x-ray 
photons  and  directly  converts  the 
photon  energy  into  a  modulated 
electrical  signal.  The  signal  often  goes 
through  analog-to-digital  convOTsion  as 
part  of  the  imjige  formation  process  to 
perform  both  fluoroscopy  and 
radiography.  FDA  proposes  to  modify 
the  structure  and  organization  of  the 
standard  to  address  this  new  type  of  x- 
ray  imaging  equipment  The  specific 
changes  proposed  are  described  below 
in  section  II.C  of  this  dociunent 

For  SSXI,  new  performance 
considerations  are  relevant  because  of 
the  different  construction  and  the  use  of 
solid-state  materials  such  as  silicon  and 
selenium.  These  new  considerations 
include:  Changes  in  spatial  resolution, 
as  quantified  in  the  modulation  transfer 


function  (MTF).  dynamic  range,  and 
detective  quantiun  efficiency:  the 
introduction  of  aliasing  artifacts; 
reduced  geometrical  efficiency  (fill 
factor);  and  differences  in  the  range  of 
quantum-limited  operation  when 
compared  to  the  older  vacuum-tube- 
based  fluoroscopic  equipment.  Because 
consensus  is  not  available  on  some 
aspects  of  the  performance  for  these 
new  devices,  the  agency  has  relied  on 
premarket  review  and  associated 
guidance  dociunents  to  provide  the 
necessary  radiation  safety  control  for 
these  devices.  (See,  e.g.,  the  "Guidance 
for  the  Submission  of  510(k)s  for  Solid 
State  X-Ray  Imaging  Devices  "  (Ref.  2).) 

An  example  of  a  new  performance 
consideration  for  the  SSXI  is  the  active 
detector  area.  Because  of  the  need  for 
electrical  separation/insulation  between 
individual  detector  elements,  the 
detector  area  has  both  active  and 
inactive  regions,  in  terms  of  detecting 
image  information.  The  relative  areas  of 
the  active  and  inactive  detector  areas  are 
usually  described  in  terms  of  the  fill 
factor.  The  fill  factor,  to  a  first 
approximation,  is  the  pixel  area  (active 
area  in  terms  of  image  formation)  times 
the  number  of  pixels  divided  by  the 
total  detector  area  exposed  to  the  input 
image  flux. 

The  fill  factor  and  other 
characteristics  can  have  significant 
effects  on  imaging  performance.  The 
imaging  performance  must  also  be 
considered  when  obtaining  a  complete 
picture  of  the  effectiveness  of  these 
devices.  Although  FDA  is  not  offering 
specific  proposals  for  imaging 
performance  at  this  time.  FDA  is 
inviting  comment  on  possible 
approaches  to  ensuring  radiation 
protection  and  safety  in  the  application 
of  these  SSXI  devices. 

C.  Changes  and  Additions  to  Definitions 
and  Applicability  Statements 

To  address  the  changes  in  technology 
and  the  new  types  of  image  receptors 
and  to  allow  these  items  to  be 
appropriately  integrated  into  the 
standuti,  FDA  proposes  the  following 
changes  in  definitions  and  applicability 
sections  of  the  standard.  The  changes  in 
definitions  described  here  are  in 
addition  to  those  described  above  in 
section  ILA  of  this  document 

First,  in  §  1020.30(b).  FDA  proposes  to 
amend  the  definition  of  "fluoroscopic 
imnging  assembly,"  "image  receptor," 
"spot-film  device,"  and  "x-ray  table"  by 
removing  the  reference  to  an  x-ray 
image  intensifier  as  the  descriptor  of  the 
image  receptor  or  by  replacing  image 
intensififfl'  with  the  more  general  term 
fluoroscopic  image  receptor. 
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Second,  FDA  also  proposes  in 
§  1020.30(b)  to  amend  the  definition  of 
the  term  "recording"  by  removing  the 
word  "permanent"  and  replacing  it  with 
the  word  "retrievable."  and  to  remove 
the  examples  of  "recording,"  to  clarify 
the  definition  of  the  term  "recording"  in 
the  context  of  images  stored  on 
recording  media  other  than  film. 

Third,  in  §  1020.30(b),  FDA  proposes 
to  clarify  the  applicability  of  the 
standard  or  to  bring  precision  to  the 
meaning  of  specific  requirements  by 
adding  definitions  for  the  terms  solid 
state  x-ray  imaging  device,  fluoroscopy, 
radiography,  non-image  intensified 
fluoroscopy,  automatic  exposvue  rate 
control,  isocentet,  last  image  hold  (LIH) 
radiograph,  mode  of  operation,  and 
source-skin  distance  (SSD). 

Last,  under  §  1020.30(b),  FDA 
proposes  to  add  a  definition  of  "lateral 
fluoroscope"  to  clarify  the  distinction 
between  a  lateral  fluoroscope  and  what 
is  commonly  referred  to  as  a  C-arm 
fluoroscope.  In  an  August  29, 1977, 
Compliance  Policy  Guide,  FDA 
described  the  geometry  for  measiuing, 
diuing  a  compliance  test,  the  entrance 
exposure  rate  for  lateral  fluoroscopes. 
The  standard  does  not  define  a  system 
by  the  way  it  is  used  but  allows  the 
manufactiirer  to  specify  the  use  for 
which  the  equipment  is  designed.  The 
design  of  the  system  determines 
whether  the  system  is  a  C-arm  or  a 
k'teral  fluoroscope.  If  the  system  is  a  C- 
aim,  it  is  tested  using  the  test  geometry 
for  a  C-arm  system,  even  if  it  is  used 
with  a  lateral  beam  direction.  If  the 
system  is  a  dedicated  lateral  fluoroscope 
used  with  a  biplane  system,  the  more 
restrictive  measurement  geometry,  as 
described  for  a  lateral  fluoroscope  in  the 
current  §  1020.32(d)(4)(iv)  and  (e)(3Kiv), 
will  be  used.  This  test  geometry  is 
described  in  proposed 
§  1020.32(d)(3)(v). 

The  lateral  fluoroscope  consists  of  a 
support  structure  holding  a  tube 
housing  assembly  and  a  fluoroscopic 
imaging  assembly  with  the  x-ray  beam 
in  a  lateral  projection  parallel  to  the 
plane  of  the  tabletop.  Thus,  the 
geometry  of  the  source  and  image 
receptor  is  fixed  relative  to  the  patient 
or  x-ray  t^le.  The  entrance  air  kerma 
would  be  measiu^  with  the  radiation 
measurement  instriiment  detector 
placed  15  centimeters  (cm)  from  the 
center  of  the  table  in  the  direction 
toward  the  x-ray  source.  (This  position 
is  considered  to  be  typical  of  the 
entrance  skin  surface  of  the  patient.) 
During  the  measurement,  the  tube 
housing  assembly  is  positioned  as  close 
to  this  location  as  allowed  by  the 
system.  For  C-arm  system  measurement 
geometry,  the  patient  is  assumed  to  be 


as  close  to  the  image  receptor  as 
possible  and.  therefore,  the  detector  is 
placed  30  cm  &t>m  the  entrance  siuface 
of  the  image  receptor.  In  a  lateral 
fluoroscope,  the  patient  cannot  be 
placed  against  the  image  receptor,  and 
the  measurement  point  is  referenced  to 
the  center  of  the  table.  The  standard 
does  not  require  that  the  table  have  the 
centerline  indicated.  Testing  is 
performed  relative  to  the  centerline  and 
the  center  is  located  by  measiuement  if 
necessary. 

Additionally,  FDA  proposes  to  correct 
two  minor  typographical  errors  that 
were  introduced  into  the  definitions  of 
"leakage  technique  factors"  and  "spot- 
fibn  device"  in  the  May  3, 1993,  Federal 
Register. 

FDA  proposes  in  §§  1020.31  and 
1020.32  to  amend  the  applicability 
statements  by  removing  the  reference  to 
an  x-ray  image  intensifier  as  the 
descriptor  of  the  image  receptor  used  to 
distinguish  between  radiography  and 
fluoroscopy.  FDA  proposes  to  further 
modify  the  applicability  statements  to 
clearly  identify  the  tjrpe  of  x-ray 
imaging  equipment  to  which  each 
section  applies  and  to  distinguish 
between  radiographic  and  fluoroscopic 
imaging. 

Additionally,  to  complete  the 
transition  to  the  use  of  the  terminology 
"fluoroscopic  image  receptor,"  FDA 
proposes  in  §  1020.32(a)(1)  and  (a)(2),  to 
replace  the  term  "image  intensifier" 
with  the  more  inclusive  term 
"fluoroscopic  image  receptor"  to  reflect 
the  changes  in  fluoroscopic  image 
receptor  technology  and  design.  This 
change  will,  therefore,  include  SSXI 
devices,  x-ray  image  intensifiers,  and 
other  fluoroscopic  image  receptors 
within  the  transmission  limit  and 
measurement  criteria  of  paragraphs 
(a)(1)  and  {a)(2). 

Similarly,  FDA  proposes  in 
§  1020.32(g)  to  remove  "image- 
intensified  fluoroscope"  -nd  add  in  its 
place  the  generic  term  "fluoroscope"  in 
the  description  of  the  requirement  for 
minimiun  SSD  for  systems  intended  for 
specific  surgical  applications. 

Finally,  in  §  1020.32(i),  FDA  proposes 
to  remove  the  term  "intensified 
imaging"  and  add  in  its  place  "image 
receptor  incorporating  more  than  a 
simple  fluorescent  screen."  This 
removes  the  reference  to  a  specific  type 
of  fluoroscopic  image  receptor,  the 
image  intensifier,  and  includes  all  types 
of  receptors  other  than  a  simple 
fluorescent  screen  as  meeting  the 
requirement  of  §  1020.32(i). 


D.  Information  to  be  Provided  to  Users 
(§  1020.30(h)) 

FDA  proposes  to  add  two  paragraphs 
to  §  1020.30(h).  Proposed 
§  1020.30(h)(5)  and  (h)(6)  would  require 
manufactiuers  to  provide  in  the 
instructions  for  users  additional 
information  regarding  fluoroscopic  x-ray 
systems. 

Recent  developments  in  the 
technology  of  fluoroscopic  systems  have 
resulted  in  equipment  being 
increasingly  provided  with  a  variety  of 
special  modes  of  operation  and  methods 
of  recording  fluoroscopic  images.  Some 
of  these  modes  of  operation  may 
significantiy  increase  the  entrance  AKR 
to  the  patient  compared  to  conventional 
fluoroscopy.  There  is  concern  that  the 
operating  instructions  provided  with  the 
fluoroscopic  system  lack  sufficient 
information  concerning  the 
characteristics  of  these  special  modes  of 
operation  to  permit  the  operator  to 
adequately  evaluate  the  increased 
radiation  output  and  consequent 
increased  exposiue  to  the  patient  and 
operator  from  these  modes  of  operation, 
lliere  is  typically  littie  information 
provided  to  users  on  the  clinical 
procedure(s)  for  which  each  mode  was 
designed,  resulting  in  potential 
inappropriate  application  of  the  mode 
by  a  user  who  is  not  fully  aware  of  the 
intended  application  of  the  particular 
mode  of  operation. 

Proposed  §  1020.30(h)(5)  would 
require  that  the  information  provided  to 
users  contain  a  detailed  description  of 
each  mode  of  operation  and  specific 
instructions  on  the  manner  in  which  the 
mode  is  engaged  or  disengaged.  The 
manufacturer  would  also  be  required  to 
provide  information  on  the  specific 
types  of  clinical  procedures  or  imaging 
tasks  for  which  the  mode  is  intended 
and  instructions  oA  how  each  mode 
should  be  used.  This  information  is  to 
be  provided  in  a  special  section  of  the 
user's  instruction  manual  or  in  a 
separate  manual  devoted  to  this 
purpose. 

Section  1020.30(h)(l)(i)  of  the 
performance  standard  states  that  the 
information  to  users  shall  contain 
"Adequate  instructions  concerning  any 
radiological  safety  procedures  and 
precautions  which  may  be  necessary 
because  of  unique  features  of  the 
equipment  *  *  *."  FDA  considers  any 
mode  of  operation  that  yields  an 
entrance  AKR  above  88  mGy/min  to  be 
a  unique  feature  of  the  specific 
fluoroscopic  equipment  and  thus  must 
have  a  full  and  complete  description  in 
the  instructions  for  its  use. 

FDA  is  also  of  the  opinion  that,  for 
modes  of  operation  where  the  entrance 
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AKR  exceeds  88  mGy/min.  the 
manufacturer  should  provide  detailed 
information  to  permit  the  user  to  assess 
the  exposure  to  the  patient  relative  to 
that  delivered  in  the  normal  mode  of 
operation.  Such  information  would  give 
operators  important  radiation  safety 
data  with  which  to  make  better 
judgments  on  the  possible  hazards 
involved  with  a  particular  procedure. 
FDA  has  learned  that,  because  of  the 
multiple  number  of  modes  and  options 
available  with  many  of  the  systems, 
many  users  are  not  aware  of  when  or 
how  such  modes  are  engaged  and 
disengaged  or  the  radiation  output 
consequences  of  such  modes.  FDA  had 
originally  considered  requiring  the 
manufacturer  to  provide  data  on  the 
entrance  AKRs  for  each  mode  of 
operation  of  the  fluoroscopic  system. 
However,  the  large  number  of  possible 
combinations  of  modes  and  options  for 
operation  available  with  many  of  the 
systems  makes  this  impractical.  The 
proposed  amendment  described  in 
section  n.J  of  this  document  would 
require  the  manufaf:turer  to  provide  a 
display  of  the  AKR  and  cumulative  air 
kerma.  With  this  information,  the  user 
is  made  aware  of  the  relative  changes  in 
the  AKR  when  changing  from  one  mode 
of  operation  to  another.  Awareness  of 
such  changes  will  inform  the  user  of  the 
relative  output  changes  of  the  system  as 
a  function  of  mode  of  operation,  patient 
size,  and  system  geometry. 

FDA  believes  that  manufacturers  are 
already  providing  much  of  the 
information  proposed  in  this 
requirement.  However,  the  information 
may  not  be  displayed  in  a  separate 
section  of  the  manual  where  users  can 
readily  find  it,  and  the  information  may 
not  contain  enough  detailed  information 
on  the  intended  use  of  the  various 
modes  of  operation  to  assure  proper  use 
of  the  system. 

Proposed  §  1020.30(h)(6)  would 
require  manufacturers  to  provide  users 
with  information  regarding  the  new 
features  of  fluoroscopic  systems 
described  in  proposed  §  1020.32(k). 
Proposed  §  1020.30(h)(6)  would  also 
require  manufacturers  to  provide 
information  regarding  the  display  of 
values  of  AKR  and  cumulative  air 
kerma.  This  information  will  include  a 
statement  of  the  maximum  deviation  of 
the  actual  values  of  AKR  and 
cumulative  air  kerma  from  their 
displayed  values,  maintenance  and 
instrumentation  calibration  information, 
and  a  description  of  the  spatial 
coordinates  of  the  reference  location  for 
which  the  displayed  values  are  given. 


E.  Increase  in  Minimum  Half-Vcdue 
Layer  (§  1020.30(m)(l)) 

FDA  proposes  to  modify  the 
requirement  for  minimum  HVL  to 
recognize  changes  in  x-ray  tube  and  x- 
ray  generator  technology  over  the  last 
few  decades. 

The  use  of  x-ray  filtration  to  increase 
the  quality  or  homogeneity  of  an  x-ray 
beam  through  selective  absorption  of  the 
low  energy  photons  has  been  a 
recommended  practice  for  a  long  time. 
A  1968  report  published  by  NCRP 
(appendix  B,  table  3,  in  Ref.  3)  provides 
the  beam  quality  in  terms  of  HVL,  as  a 
function  of  tube  potential,  that  would 
result  from  specified  values  of  total  x- 
ray  filtration  in  the  x-ray  beam. 
However,  the  values  of  HVL  in  the  table 
would  only  result  if  one  used  the  NCRP 
suggested  values  of  total  filtration  in 
diagnostic  x-ray  equipment  of  that  era 
(i.e.,  the  1960s  to  early  1970s).  It  should 
be  noted  that  diagnostic  x-ray 
equipment  of  that  era  was  characterized 
by  x-ray  tubes  with  a  large  x-ray  target 
angle  and  x-ray  generators  with 
significant  ripple  in  the  high  voltage 
waveform  (e.g.,  an  x-ray  target  angle  of 
22°  and  a  high  voltage  ripple  of  25 
percent). 

The  requirements  on  beam  quality  in 
the  current  lEC  international  standard 
(Ref.  4)  are  also  expressed  in  a  similar 
manner  as  the  NCRP  Report  No.  33  (i.e., 
a  total  filtration  requirement  plus  a  set 
of  minimum  HVL  values).  The  Institute 
of  Physical  Sciences  in  Medicine  has 
recently  published  a  report  which  can 
be  used  to  estimate  the  total  filtration 
from  HVL  data  as  a  function  of  x-ray 
target  angle  and  high  voltage  ripple  (Ref. 
5).  These  data  point  out  the  lack  of 
correspondence  between  a  total 
filtration  of  2.5  millimeters  (mm)  of 
aluminum  and  the  minimiun  HVL 
requirements  in  the  performance 
standard  for  state-of-the-art  x-ray 
equipment  (e.g.,  an  x-ray  target  angle  of 
12°  and  a  high  voltage  ripple  of  10 
percent).  For  these  types  of  equipment, 
the  minimum  HVL  requirements  in  the 
performance  standard  can  be  met  with 
about  1.8  mm  of  total  filtration  versus 
the  required  2.5  nmi  of  total  filtration  as 
specified  in  the  lEC  standard  (Ref.  4). 
(jnly  equipment  with  large  x-ray  target 
angles  (22°)  and  a  great  deal  of  high 
voltage  ripple  (25  percent)  need  a  total 
filtration  of  2.5  mm  of  aluminum  to 
meet  the  minimum  HVL  requirements 
in  the  performance  standard.  In  terms  of 
skin-sparing  effect,  the  performance- 
oriented  set  of  minimiiTn  HVL  values  in 
the  performance  standard  have  not  kept 
up  with  changes  in  x-ray  equipment 
when  compared  to  the  design-oriented 


requirement  of  a  total  filtration  of  2.5 
mm  of  aluminum. 

For  these  reasons,  FDA  proposes  to  . 
increase  the  minimum  HVL  values  for 
radiographic  and  fluoroscopic 
equipment  excluding  mammography 
equipment  and  dental  equipment 
designed  for  use  with  intraoral  image 
receptors.  The  proposed  minimum  HVL 
values  represent  the  values  obtained 
with  a  total  filtration  of  2.5  mm  of 
aluminum  on  state-of-the-art  diagnostic 
x-ray  equipment  (i.e.,  an  x-ray  target 
angle  of  12°  and  a  high  voltage  ripple  of 
10  percent).  FDA  used  the  data  in  the 
Institute  of  Physical  Sciences  in 
Medicine  report  to  arrive  at  the 
proposed  TTiininnitn  HVL  values. 

As  a  separate  x-ray  filtration  issue, 
there  has  been  a  substantial  increase 
over  the  past  20  years  in  the  use  of  x- 
ray  fluoroscopy  as  a  visualization  tool 
for  a  wide  range  of  diagnostic  and 
therapeutic  procedures.  Because  of  the 
long  catheter  manipulation  times  and 
the  need,  in  some  cases,  for  a  stationary 
x-ray  field,  these  procedures  have  the 
potential,  sometimes  realized,  for  high 
radiation  dose  to  patients  and  clinical 
personnel  (Ref.  6).  In  fact,  the  agency 
has  been  actively  involved  in  promoting 
recommendations  for  the  avoidance  of 
serious,  x-ray-induced,  skin  injuries  to 
patients  during  fluoroscopically-guided 
interventional  procedures.  As  a  result, 
there  continues  to  be  an  interest  in  dose 
reduction  techniques  for  these 
procedures. 

In  general,  the  addition  of  either 
beam-hardening  or  K-edge  x-ray  filters 
can  provide  a  significant  reduction  in 
the  exposure,  particularly  skin 
exposure,  to  the  patient.  However,  this 
reduction  in  exposure  is  accompanied 
by  an  attendant  increase  in  tube  load 
(Ref.  7).  It  should  be  noted  that  one  of 
the  recommendations  of  the  work  group 
on  the  technical  aspects  of  fluoroscopy 
at  the  1992  American  College  of 
Radiology  (ACR)/FDA  workshop  on 
fluoroscopy  (Ref.  8)  was  to  increase  the 
minimum  HVL.  Therefore.  FDA  is  also 
proposing  an  additional  requirement  for 
fluoroscopic  x-ray  systems 
incorporating  x-ray  tubes  of  high  heat- 
load  capacity.  Manufacturers  of  these 
systems  would  be  required  to  provide  a 
means,  at  the  user's  option,  for  adding 
additional  x-ray  filtration  over  and 
above  the  amoimt  needed  to  meet  the 
proposed  new  minimum  HVL  values. 
This  requirement  is  based  on  the 
assumption  that  x-ray  tubes  with  high 
heat-load  capacity  are  typically  required 
or  provided  on  equipment  designed  for 
use  in  interventional  procedures  due  to 
the  imaging  task  requirements  and  the 
extended  exposure  times  associated 
with  interventional  procediu«s.  The 
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method  of  implementation  and  the 
actual  values  of  additional  filtration  to 
realize  the  reduction  in  skin  exposure 
will  be  left  to  the  discretion  of  ihe 
manufactiuer. 

F.  Change  in  the  Requirement  for 
Fluoroscopic  X-Ray  Field  Limitation 
and  Alignment  (§  1 020.32(b)) 

FDA  proposes  to  reorganize  and  add 
new  paragraphs  to  §  1020.32(b)  to 
require  improved  x-ray  field  limitation 
for  fluoroscopic  x-ray  systems.  Section 
1020.32(b)  would  be  reorganized  to 
retain  the  current  requirements 
applicable  to  systems  manufactured 
before  the  effective  date  of  these 
amendments.  For  systems  manufactiired 
after  the  effective  date,  new 
requirements  are  proposed  in 
§  1020.32(b)(4)  and  (b)(5)  respectively, 
for  systems  with  inherently  circular  or 
rectangular  image  receptors.  These 
proposed  new  requirements  will  resiilt 
in  increased  geometric  efficiency  or 
more  efficient  use  of  radiation  as 
described  below. 

The  proposed  reorganization  and 
retention  of  the  existing  requirements  in 
§  1020.32(b)  will  be  accomplished  in  the 
following  manner:  Section 
1020.32(b)(l)(i)  will  be  redesignated  as 
§  1020.32(b)(3):  §  1020.32(b)(l)(ii)  and 
(b)(2)(iii)  will  be  combined  and 
redesignated  as  §  1020.32(b)(1)  v«th 
appropriate  revisions  to  paragraph 
references  to  reflect  the  reorganization 
of  §  1020.32(b);  §  1020.32(b)(2)(iv)  wiU 
be  redesignated  as  §  1020.32(b)(2)  with 


a  minor  clarification;  and 
§  1020.32(b)(3)  will  be  moved  and 
redesignated  as  new  §  1020.32(b)(6). 
Additionally,  §  1020.32(b)(2)(i)  and 
(b)(2)(ii)  will  be  moved  to 
§1020.32(b)(4)(i)  as  §  1020.32(b)(4)(i)(A) 
and  (b)(4)(i)(B). 

New  requirements  of  improved 
efficiency  for  systems  manufactured 
after  the  effective  date  of  the 
amendments  are  proposed  in 
§  1020.32(b)(4)(ii)  for  systems  with 
inherently  circular  image  receptors. 
Section  1020.32(b)(5)  would  contain  the 
field  limitation  jequireitients  for 
systems  with  inherently  rectangular 
image  receptors.  The  requirements 
proposed  for  systems  with  rectangular 
image  receptors  are  the  same  as  those 
currently  applicable  to  radiographic 
systems  provided  with  positive  beam 
limitation  or  to  spot-film  devices  that 
utilize  rectangular  image  receptors.  As 
such,  the  proposed  tolerances  for  x-ray 
field  limitation  are  considered 
technically  feasible. 

A  reduction  in  unnecessary  patient 
exposure  is  the  basis  for  all  of  the  x-ray 
field  limitation  and  aligiunent 
requirements  in  the  performance 
standard.  For  example,  any  radiation 
falling  outside  the  visible  area  of  the 
image  receptor  provides  no  useful 
diagnostic  or  visualization  information 
and,  therefore,  represents  unnecessary 
patient  exposiu^.  Once  it  is  recognized 
that  restricting  the  size  of  the  x-ray  field 
provides  an  effective  control  of 
unnecessary  radiation  exposure,  the 


question  shifts  to  what  is  the  tolerance 
technically  achievable  by  the 
manufacturer  for  the  matching  of  the  x- 
ray  field  and  the  visible  area  of  the 
image  receptor. 

The  current  performance  standard 
(§  1020.32(b)(2)(i)),  states  "neither  the 
length  nor  the  width  of  the  x-ray  field  " 
in  ibe  plane  of  the  image  receptor  shall 
exceed  that  of  the  visible  area  of  the 
image  receptor  by  more  than  3  percent 
of  the  SID.  The  simi  of  the  excess  length 
and  the  excess  width  shall  be  no  greater 
than  4  percent  of  the  SID."  These 
requirements  result  in  worst-case  values 
of  geometrical  efficiency  enumerated  in 
table  1  of  this  document  for  what  are 
typical  geometrical  and  operating 
conditions  on  fluoroscopic  systems. 
Geometrical  efficiency  is  defined  as  the 
ratio  of  the  visible  area  divided  by  the 
area  of  the  x-ray  field.  It  should  be  noted 
that  the  requirements  in  the  existing  lEC 
international  standard  with  respect  to  x- 
ray  field  limitation  are  more  stringent 
than  in  the  performance  standard  (Ref. 
4).  When  the  x-ray  field  is  rectangular 
and  the  visible  area  is  circular,  the  lEC 
standard  requires  that  the  length  and 
width  of  the  x-ray  field  be  less  than  the 
diameter  of  the  maximum  visible  area  of 
the  image  intensifier.  Thus,  if  the  x-ray 
field  is  centered  on  the  visible  area  of 
the  image  intensifier,  the  x-ray  field 
would  exceed  the  visible  area  of  the 
image  intensifier  only  in  the  comers  of 
a  rectangular  x-ray  field,  imlike  what 
could  result  from  following  the  current 
performance  standard. 


Table  1.— Worst-Case  Geometrical  Efficiency  in  Percentage  for  a  Fluoroscopic»Systemi 


Visible  Area  (circular,  cm^) 

X-Ray  F»eld  (worst  case,  square,  cm^) 

Efficiency  (%) 

113 

196 

57 

177 

289 

61 

415 

625 

66 

707 

1.024 

69 

'Worst-Case  Geometrical  Efficiency  In  Percentage  tor  a  Fluoroscopic  System  Witti  a  Source-Image  Receptor  Distance  (SID)  of  |0? f^^  a 
Sqi«re  X-Ray  Field  Size  at  the  Umrts  Allowed  by  §  1020.32(b)(2)(i),  and  Image  Intensifiers  With  12-,  15-,  23-.  and  30-cm  Diameter  Visible  Areas. 


As  can  be  seen  bom  table  1  above,  the 
current  performance  standard  allows  the 
possibility  of  relatively  low  geometrical 
efficiency,  particularly  in  modes  of 
operation  corresponding  to  small  visible 
areas  on  the  image  intensifier.  It  should 
be  noted  that  many  fluoroscopically- 
guided  interventional  procedures 
involve  the  use  of  small  visible  areas  on 
the  image  intensifier  (Ref.  9).  These  low 
values  of  geometrical  efficiency  are  a 
direct  result  of  using  a  square  collimator 
for  the  x-ray  field  when  faced  with  an 
inherently  circular  visible  area  for  the 


image  receptor.  The  use  of  a 
continuously  adjustable,  circular 
collimator  and/or  circular  apertures 
along  vvrith  adjustable  rectangular 
coUimation  would  increase  the 
geometrical  efficiency. 

Many  currently  marketed  x-ray 
systems  suitable  for  fluoroscopically- 
guided  interventional  procedures 
provide  continuously  adjustable, 
circular  collimators  as  a  basic  and/or 
optional  capability  (Ref.  10).  Thus,  a 
continuously  adjustable,  circular 
collimator  is  technically  feasible,  albeit 


at  some  additional  cost  to  the  user 
commimity.  Fluoroscopic  x-ray  systems 
with  this  feature  can  provide  a 
substantial  increase  in  geometrical 
efficiency  that  is  important  for  all  types 
of  radiological  procedures  but 
particularly  important  for  interventional 
procedures  resulting  in  high  skin 
exposure. 

It  is  for  these  reasons  that  FDA 
proposes  to  require  geometrical 
efficiencies  of  80  percent  or  more  for  all 
fluoroscopic  x-ray  systems.  When  the 
visible  area  of  the  image  receptor  is 
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greater  than  34  cm  in  any  direction,  a 
geometrical  efficiency  of  80  percent  is 
no  longer  sufficiently  stringent.  FDA 
proposes  to  change  the  requirement  to  a 
sizing  tolerance  at  that  point  (i.e..  the  x- 
ray  field  measured  along  the  direction  of 
greatest  misalignment  with  the  visible 
area  of  the  image  receptor  shall  not 
extend  beyond  the  visible  area  of  the 
image  receptor  by  more  than  2  cm).  This 
oversizing  tolerance  will  ensure 
geometrical  efficiencies  of  better  than  80 
percent  for  large  image  receptors.  In 
those  unusual  cases  where  the  x-ray 
field  is  not  uniformly  intense  over  its 
cross-section,  the  proposed  field 


limitation  and  alignment  requirement 
provides  for  measurement  of  efficiency 
in  terms  of  air  kerma  integrated  over  the 
x-ray  field  incident  on  the  visible  area 
of  the  image  receptor  (Ref.  11). 
The  intent  is  to  promote  the 
incorporation  of  continuously 
adjustable,  circular  collimators  into  all 
types  of  fluoroscopic  x-ray  systems  with 
circular  image  receptors.  FDA 
acknowledges  that  the  new 
requirements  could  be  met  through  the 
use  of  less  complex,  currently  available, 
rectangular  collimation  and 
underfiaming.  For  example,  the  amoimt 
of  imderframing  (defined  as  the 


difference  in  the  width  of  the  x-ray  field 
versus  the  diameter  of  the  visible  area) 
of  a  rectangular  x-ray  field  needed  to 
meet  the  new  requirements  is 
enumerated  in  table  2  of  this  document 
for  the  same  geometrical  and  operating 
conditions  of  fluoroscopic  systems 
described  in  table  1  of  this  document. 
The  agency  is  soliciting  comments  on 
the  ramifications  of  this  amount  of 
underfiraming.  These  proposed 
requirements  for  increased  x-ray 
utilization  efficiency  would  appear  in 
proposed  §  1020.32(b)(4)(ii)  for  systems 
manufactured  after  the  effective  date  of 
the  amendments. 


Table  2.— Underframing  of  a  Rectangular  X-Ray  Field^ 


Vis(t)ie  Area  Diameter  (cm) 


12 


15 


23 


30 


X-Ray  Field  Width  (cm) 


11.9 


14.9 


22.8 


29.7 


Undefframing  (cm) 


-0.1 


-0.1 


-0.2 


-0.3 


'  Amount  of  Underframing  of  a  Rectangular  X-Ray  Field  Needed  to  Meet  ttw  New  Field  Umitation  Requirements  for  a  Ruoroscopic  System 
With  an  SID  of  100  cm  and  Image  Inlensifiers  With  12-,  15-.  23-,  and  30-cm  Diameter  Visible  Areas. 


Although  the  field  limitation 
requirements  for  fluoroscopic 
equipment  in  the  performance  standard 
are  predicated  on  the  presence  of  an  x- 
ray  image  intensifier.  the  requirements 
are  also  appropriate  for  newer  imaging 
systems  that  do  not  use  an  x-ray  image 
intensifier.  As  mentioned  previously, 
the  newer  imaging  systems  may 
incorporate  an  imagQ  receptor  consisting 
of  an  absorbing  material  backed  by  an 
array  of  solid  state  transducers  that 
intercepts  x-ray  photons  and  converts 


the  photon  energy  into  a  modulated 
electrical  signal  with  eventual  analog-to- 
digital  conversion.  These  image 
receptors  are  inherently  rectangular.  As 
is  the  case  for  image  intensifier  based 
systems,  magnification  modes  are 
available  through  the  use  of  a  "digital 
zoom"  where  only  a  selected  portion  of 
the  digital  array  is  visible  to  the 
operator.  FDA  is  proposing  to  apply  the 
current  requirements  of  the  standard  for 
x-ray  field  limitation  that  are  used  for 
spot-film  devices  or  radiographic 


systems  equipped  with  positive  beam 
limitation,  and  which  also  use 
rectangular  fields,  to  this  new  type  of 
image  receptor.  These  requirements 
result  in  worst-case  values  of 
geometrical  efficiency  (defined  as  the 
square  visible  area  divided  by  the  area 
of  a  square  x-ray  field)  enumerated  in 
table  3  of  this  document  for  what  are 
typical  geometrical  and  operating 
conditions  of  fluoroscopic  systems. 


Table  3.— Worst-Case  Geometrical  Efficiency  in  Percentage  for  a  Fluoroscopic  System^ 


Visible  Area  Diameter  (square,  cm^) 

X-Ray  Field  (square,  cm^) 

Efficiency  (%) 

144 

196 

73 

225 

289 

78 

529 

625 

85 

900 

1,024 

88 

'  Worst-Case  Geometrical  Efficiency  in  Percentage  for  a  Ruoroscopic  System  With  an  SID  of  100  cm,  a  Square  X-Ray  FieW  Size  at  the  Limits 
Allowed  t>y  §  1020.32(bK2K)).  and  Sdid-State  X-Ray  Images  with  12  cm  x  12  cm,  15  cm  x  15  cm,  23  cm  x  23  cm.  and  30  cm  x  30  cm  Visible 
Areas. 


As  can  be  seen  from  table  3  above,  the 
current  standard  provides  relatively 
high  geometrical  efficiency.  In  this  case, 
the  high  values  of  geometrical  efficiency 
are  a  direct  result  of  using  a  rectangular 
collimator  for  the  x-ray  field  when  faced 
with  an  inherendy  rectangular  visible 
area  for  the  image  receptor.  Proposed 
§  1020.32(b)(5)  would  explicitly  state 


the  field  limitation  requirements  for 
systems  with  inherently  rectangiUar 
image  receptors. 

G.  Revisions  and  Change  in  the  Limits 
to  Maximum  Air  Kerma  Rate 
(§  1020.32(d)  and  (e)) 

In  §  1020.32.  FDA  proposes  to  revise 
and  reorganize  §  1020.32(d)  and  (e)  to 


clarify  and  simplify  the  requirements  on 
maximum  AKR  for  fluoroscopic  x-ray 
systems.  In  §  1020.32(d),  FDA  proposes 
to  incorporate  all  of  the  requirements  for 
AKR  limits  regardless  of  the  date  of 
manufecture  of  the  x-ray  system.  The 
revised  paragraph  would  also 
incorporate  the  new  quantity  kenna  and 
the  corresponding  limits  on  entrance 
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AKRs.  FDA  proposes  to  move  the 
current  requirements  of  §  1020.32(e)  that 
are  applicable  to  equipment 
manu£aictured  on  or  after  May  19, 1995, 
to  the  revised  §  1020.32(d).  This  would 
consolidate  all  of  the  requirements  for 
limits  on  the  maximum  AKR  in  a  single 
section  (i.e.,  revised  §  1020.32(d)). 
Section  1020.32(e)  would  be  reserved. 

The  requirements  applicable  to 
fluoroscopic  systems  manufactured 
before  May  19. 1995,  currently 
contained  in  §  1020.32(d)(1)  through 
(d)(3),  would  be  contained  in  revised 
$  1020.32(d)(1).  No  change  in  the  limit 
on  mayimiim  AKR  for  previously 
manufactured  fluoroscopic  systems  is 
introduced  by  the  reorganization  and 
simplification  of  current  §  1020.32(d). 
This  simplification  is  obtained  by 
describing  the  exceptions  to  the 
niayifniim  AKR  oidy  one  time  in 
proposed  §  1020.32(d)(l)(v)  rather  than 
three  times  as  in  current  §  1020.32(d)(1) 
through  (d)(3). 

Proposed  §  1020.32(d)(1)  also 
includes  §  1020.32(d)(l)(iv)  that  makes 
explicit  the  fact  that  systems 
manufoctured  before  May  19, 1995,  may 
be  modified  to  comply  with  new 
requirements  contained  in  proposed 
§  1020.32(d)(2).  The  rationale  for  this 
addition  is  described  in  section  II.  M  of 
this  document. 

Proposed  §  1020.32(d)(2)  would 
include  the  requirements  applicable  to 
fluoroscopic  systems  manufactured  on 
or  after  May  19, 1995.  Section 
1020.32(d)(2)(i)  would  contain  the 
language  currentiy  in  §  1020.32(e)(1) 
that  requires  systems  with  the  capability 
for  AKR  greater  than  44  mGy/min  to  be 
provided  with  automatic  exposure  rate 
control. 

Section  1020.32(d)(2)(ii)  would 
contain  the  requirements  of  current 
§  1020.32(e)(2)  that  became  effective  on 
May  19, 1995,  and  establish  an  upper 
limit  on  the  AKR  during  high-level 
•    control  mode  of  operation.  Section 
1020.32(d){2)(iii)  would  incorporate  the 
exceptions  to  the  maximum  AKR  limit 
given  in  §  1020.32(d)(2)(ii).  Section 
1020.32(d)(2)(ii)(A)  would  contain  the 
exception  currently  found  in 
§'l020.32(e)(2)(i)  that  addresses  the 
recording  of  images  using  a  pulsed 
mode  applicable  to  equipment 
manufactured  prior  to  the  effective  date 
of  these  amendments.  For  equipment 
manufactured  after  the  effective  date  of 
these  amendments,  §  1020.32(d)(2)(ii)(B) 
would  add  an  additional  new  exception 
described  below  in  section  II.H  of  this 
document.  Finally,  the  exception 
currenUy  found  in  §  1020.32(e)(2)(ii) 
addressing  high-level  control  mode  of 
operation  would  be  moved  to 
§  1020.32(d)(2)(ii)(C). 


The  conditions  imder  which 
compliance  is  determined  are  currently 
found  in  §  1020.32(d)(4)  and  (e)(3). 
These  conditions  would  be  moved  to 
§  1020.32(d)(3).  Section 
1020.32(d)(3)(vil  would  be  added  to 
specifically  address  the  measurement 
conditions  for  systems  with  SIDs  less 
than  45  cm.  For  these  systems,  FDA  is 
proposing  that  compliance  be 
determined  by  measurement  at  the 

minimum  SSD. 

The  exemption  for  radiation  therapy 
simulation  systems  currently  found  in 
§  1020.32(d)(5)  and  {e)(4)  would  be 
incorporated  into  a  proposed  revision  of 
§  1020.32(d)(4). 

H.  New  Modes  of  Image  Recording 

New  requirements  would  be 
estabUshed  in  a  §  1020.32(d)(2)(iii)(B)  to 
further  limit  the  conditions  imder 
which  the  limit  on  the  maximimi  AKR 
rate  would  not  apply.  In  May  1994,  the 
agency  amended  the  requirements  in  the 
standard  pertaining  to  the  limit  on 
entrance  exposure  rate  (EER)  during 
fluoroscopy.  (For  convenience  in 
disciissing  the  current  standard  and 
proposed  changes,  reference  will  be 
made  to  the  limits  on  EER  ratht;r  than 
to  entrance  AKR  which  will  be  the 
quantity  used  in  the  amended  standard.) 

These  1994  amendments  prescribed 
an  exception  to  the  limit  on  EER  during 
the  recording  of  images  "from  an  x-ray 
image  intensifier  tube  using 
photographic  film  or  a  video  camera 
when  the  x-ray  source  is  operated  in  a 
pulsed  mode."  (Pulsed  mode  is  defined 
as  operation  of  the  x-ray  system  such 
that  the  x-ray  tube  current  is  pulsed  by 
the  x-ray  control  to  produce  one  or  more 
exposure  intervals  of  duration  less  than 
one-half  second.)  These  amendments 
also  prescribed  a  limit  on  EER  of  20  R/ 
min  when  an  optional  high-level  control 
was  activated  during  fluoroscopy. 

The  basic  premise  of  these 
amendments  was  to  provide  for  a  set  of 
limits  on  the  maximxmi  EER  during 
fluoroscopy,  and  for  an  exception 
during  radiographic  modes  of  operation 
such  as  cine-radiography.  The  defining 
terms  for  determining  whether  the 
equipment  was  in  fluoroscopy  versus 
radiography  mode  of  operation  were 
"recording  of  images"  and  "pulsed 
mode."  In  retrospect,  these  terms  were 
not  explicit  enough  for  making  a 
determination  of  the  mode  of  operation. 
For  example,  the  ciurent  wording  would 
allow  adding  a  recording  device  such  as 
a  video  tape  recorder  to  the  imaging 
chain  in  a  pulsed  mode  of  operation. 
This  would,  thereby,  circumvent  the 
intent  of  the  regulation  and  allow  the 
limit  on  maximum  EER  during 
fluoroscopy  to  be  exceeded,  even 


though  the  recorded  images  are  never 
used  in  the  radiological  examination 
and  are  used  only  for  archiving 
purposes,  if  used  at  all. 

As  mentioned  in  the  earlier 
discussion  on  new  types  of  image 
receptors,  FDA  is  proposing  new 
definitions  for  fluoroscopy  and 
radiography.  These  definitions  are 
needed  to  make  a  clearer  distinction 
between  fluoroscopy  and  radiography, 
regardless  of  the  type  of  image  receptor 
being  used.  A  key  element  in  the  new 
definitions  is  that  radiographic  images 
recorded  from  the  fluoroscopic  image 
receptor  must  be  available  for  viev\ring 
after  the  acquisition  of  the  images  and 
during  or  after  the  procedure,  whereas 
fluoroscopic  images  are  viewed  in  real 
time,  or  near-real  time  during  the 
procedure.  Thus,  the  definitions  of  the 
two  modes  of  operation,  i.e., 
radiography  and  fluoroscopy,  are  tied  to 
the  intended  use,  and  not  to  an  arbitrary 
interval  of  time,  as  imder  the  ciurent 
"pulsed  mode"  definition. 

In  addition  to  the  proposed  new 
definitions,  FDA  proposes  to  change  the 
description  of  the  conditions  under 
which  exceptions  to  the  limit  on 
maximimi  AKR  are  allowed.  Section 
1020.32(d}(2(iii)  would  contain  two 
exemptions.  The  exemption  currently  in 
§  1020.32(e)(2)(i)  would  be  moved  to 
§  1020.32(d)(2)(iii)(A)  and  would  apply 
to  fluoroscopic  systems  manufactured 
on  or  after  May  19, 1995.  but  before  the 
effective  date  of  the  proposed    ' 
amenilment.  A  new  exception  would  be 
added  in  §  lG20.32(d)(2)(iii){B).  This 
exception  would  recognize  that  image 
receptors  other  than  x-ray  image 
intensifiers  tubes  are  now  used  in 
fluoroscopy  and  would  remove  the 
reference  to  operation  in  a  pulsed  mode. 
Instead,  the  exception  to  the  limit  on 
maximum  AKR  would  apply  to  any 
recording  of  images  from  the 
fluoroscopic  image  receptor  except 
when  the  recording  of  images  is 
accomplished  using  a  video  tape 
recorder  or  a  video  disk  recorder.  This 
would  prevent  the  simple  addition  of  an 
analog  image-recording  device  to  the 
fluoroscopic  system  as  a  means  to 
overcome  the  limit  on  maximum  AKR 
during  normal  fluoroscopy. 

Asdiscussed  in  the  preamble  of  the 
proposed  1993  amendments  (58  FR 
26407,  May  3, 1993),  the  agency  is  still 
interested  in  receiving  information  on 
any  clinical  situations  that  could  require 
higher  AKR  than  currentiy  permitted. 
Such  situations  have  been  suggested  to 
arise  due  to  the  necessity  of 
momentarily  viewing  the  patient  or  the 
state  of  a  device  in  a  patient  as  best  as 
can  be  done  or  with  the  highest  image 
quality  obtainable  during  fluoroscopy 
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mode  of  operation.  Some  anecdotal 
evidence  seems  to  argue  for  an  increase 
in  the  EER  above  the  current  20  R/min 
limit  under  high-level  control.  The  1994 
change  in  the  regidations  underwent  an 
extensive  review  and  comment  period. 
The  consensus  of  that  review,  although 
not  unanimous  at  the  time  of  issuance 
of  the  regulations,  was  that  20  R/min 
would  be  sufficiently  high  for  most 
clinical  fluoroscopy  situations.  The 
agency  was  and  is  still  sensitive  to  the 
concern  that  the  limits  on  EER  may  in 
some  cases  compromise  the  clinical 
utility  of  the  fluoroscopic  equipment. 
Because  of  these  concerns  regarding 
the  appropriate  upper  limit  AKR,  FDA 
is  encouraging  further  comment  on  the 
topic  of  limits  on  AKR  under  normal 
and  high-level  fluoroscopy  modes.  For 
example,  some  members  of  the 
radiological  community  have  proposed 
that  fluoroscopic  equipment  allow  a 
momentary  viewing  of  the  state  of  an 
intervention  at  an  increased  but 
unspecified  AKR.  This  momentary  view 
would  have  a  maximum  duration  of  10 
to  15  seconds.  This  proposal  was 
accompanied  with  the  comment  that  if 
physicians  are  not  allowed  to  use  such 
a  mode,  they  will  continue  the  practice 
of  using  cineradiography  bursts  at  high 
AKRs  to  accomplish  the  clinical  task. 

/.  Entrance  Air  Kerma  Rate  at  the 
Fluoroscopic  Image  Receptor 

Comments  received  by  the  agency 
suggest  that  an  alternative  approach  in 
place  of  or  in  addition  to  limits  on  AKR 
during  fluoroscopy  would  be  more 
useful  and  effective  in  limiting 
unnecessary  radiation  and  assuring 
optimum  system  performance.  The 
suggestion  is  that  the  limits  on  AKR  to 
the  patient  (represented  by  a 
measurement  made  according  to  the 
compliance  geometry  described  in 
current  §  1020.32(e)(3))  be  replaced  by 
limits  on  the  entrance  AKR  at  the  input 
surface  of  the  image  receptor  (EAKIR). 
Different  EAKIR  limits  could  be 
established  for  different  modes  of 
fluoroscopic  imaging,  depending  on  the 
image  performance  required  for  the 
clinical  task. 

There  is  a  precedent  for  this  approach 
in  other  consensus  documents  such  as 
the  NC31P  Report  No.  99  and  NCRP 
Report  No.  102  (Refs.  12  and  13).  For 
example,  the  NCRP  Report  No.  99  states 
that  during  fluoroscopy  "typical  image 
intensifier  entrance  exposure  should  be 
in  the  range  of  13  to  52  nC/kg/image  (50 
to  200  |iR/image)  depending  on  image 
intensifier  size  *  *  *."  (Note  that,  in 
the  opinion  of  FDA,  there  is  an  error  in 
the  NCRP  Report  No.  99:  these  numbers 
reflect  exposure  per  second,  not 
exposure  per  image.)  In  the  same 


manner,  the  NCRP  Report  No.  102 
provides  a  table  with  "air  kerma  rate 
values  to  produce  acceptable 
fluoroscopy  images"  and  "air  kerma  to 
produce  static  images  equivalent  to  that 
produced  by  a  par  speed  screen-film 
system."  FDA  invites  coiiunents  on  the 
feasibility  and  desirability  of  this 
approach  to  limit  unnecessary  radiation 
from  fluoroscopic  systems. 

/.  Requirement  for  Minimum  Source- 
Skin  Distance  for  Small  C-Arm 
Fluoroscopic  Systems  (§  1020.32(g)) 

FDA  proposes  in  §  1020.32(g)  to  add 
§  1020.32(g)(2)  to  establish  a  minimum 
source-skin  distance  (MSSD)  for  "C- 
arm"  type  x-ray  systems  having  source- 
to-image-receptor  distances  of  45  cm  or 
less  and  intended  for  imaging 
extremities.  This  amendment  would 
incorporate  into  the  performance 
standard  the  content  of  variances  from 
the  performance  standard  granted 
according  to  §  1010.4. 

FDA  has  granted  variances  from  the 
requirement  set  out  in  §1020.32(g)  for  a 
limit  on  the  MSSD  for  fluoroscopic  x- 
ray  systems  that  were  designed  as  small 
portable  C-arm  systems.  These  are 
fluoroscopic  systems  that  were 
originally  designed  to  be  hand-held  and 
were  used  at  sporting  events  for  a  quick 
examination/diagnosis  of  orthopedic 
injuries.  In  fact,  some  of  the  early 
systems  used  a  radioisotope  instead  of 
an  x-ray  tube  as  the  source  of  the 
radiation  and  were,  therefore,  outside 
the  purview  of  FDA  under  the  RCHSA 
(although  they  are  regulated  as  medical 
devices).  Over  time,  manufacturers  of 
these  devices  enlarged  the  distance  or 
opening  between  the  x-ray  source  and 
the  image  receptor  to  allow  examination 
of  larger  extremities.  The  argument  was 
that  some  athletes  had  larger  extremities 
and  a  larger  opening  was  needed  to 
permit  the  use  of  the  systems  on  them. 
The  systems  were  marketed  under  a 
variance  from  §  1020.32(g)  and  were 
labeled  for  extremity  use  only.  As  the 
size  of  the  opening  on  systems  for 
which  variances  have  been  requested 
has  increased  from  about  20  cm  to  35 
cm,  and  manufocturers  have  increased 
the  radiation  output  of  these  systems, 
the  agency  has  become  concerned  about 
the  loss  of  the  skin-dose  sparing 
properties  of  the  MSSD  requirement.  In 
addition,  because  a  variance  is  granted 
for  a  finite  time  period,  renewal  of  the 
variances  and  the  reviewing  of  new 
conditions  for  use  present  resource 
implications  for  FDA  and  the 
manufacturers. 

The  justification  for  a  variance  bom 
§  1020.32(g)  used  by  many 
manufacturers  of  these  small  C-arm 
systems  is  geometrical  scaling. 


Manufacturers  have  stated  in  their 
variance  applications  that  the  MSSD  is 
proportional  to  the  soiuce-image 
receptor  distance  in  comparison  to  full- 
sized  C-arm  systems.  Although 
extremities  can  be  considered  to  scale 
geometrically  in  a  similar  manner 
compared  to  the  trunk  or  large  body 
parts,  other  body  parts  do  not  scale  in 
such  a  manner  as  to  maintain  a  similar- 
skin  dose.  For  the  source-image  receptor 
distances  used  in  these  systems, 
evaluation  of  this  geometrical 
relationship  shows  that  the  factor,  by 
which  the  entrance  AKR  to  the  body 
part  increases  over  that  for  thinner 
parts,  increases  significantly  as  the 
thickness  of  the  body  part  being  imaged 
reaches  over  15  or  16  cm.  This  increase 
reaches  a  factor  of  two  for  a  thickness 
of  26  cm  and  increases  rapidly  for 
thicker  parts.  In  their  original 
configiiration,  these  devices  had  a  very 
small  opening  and  could  not 
accommodate  anything  other  than  a 
limb.  The  latest  configiutitions  can 
easily  accommodate  the  whole  body  of 
a  neonate  or  a  pediatric  patient. 

At  some  point,  these  systems  no 
longer  represent  small  C-arms  for 
extremity  use  alone  but  are  simply 
slightly  smaller  versions  of  conventional 
C-arms  for  whole-body,  general-purpose 
examinations.  If  the  system  can  be  used 
for  whole-body  examination  purposes,  it 
should  meet  the  minimum  radiation 
safety  standards  applicable  to 
conventional  C-arm  systems.  Through 
the  variance  petition  process,  FDA  has 
limited  the  small  C-arm  systems  to 
extremity  use  only. 

To  incorporate  the  protection 
provided  by  the  conditions  imposed  by 
the  variances  and  to  incorporate  this 
requirement  in  the  performance 
standard,  FDA  proposes  to  hvaiX  the 
source-skin  distance  to  not  less  than  19 
cm  for  fluoroscopic  systems  having 
source-image  receptor  distances  of  45 
cm  or  less.  Provision  would  be  allowed 
for  systems  designed  for  specific 
surgical  applications  to  be  operated 
with  a  soiut:e-skin  distance  of  not  less 
than  10  cm.  Systems  subject  to  this 
requirement  would  be  required  to  be 
labeled  for  use  for  imaging  extremities 
only.  Manufacturers  would  be  required 
to  include  appropriate  precautions  in 
the  information  provided  to  users  under 
§  1020.30(h). 

K.  Requirements  for  Display  of 
Fluoroscopic  Irradiation  Time,  Air 
Kerma  Rate,  and  Cumulative  Air  Kerma 
(§  1020.32(h)  and  Proposed  (k)) 

FDA  is  proposing  that  newly 
manufactured  fluoroscopic  systems 
display  directly  to  the  fluoroscopist 
information  related  to  three 
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fundamental  aspects  of  patient 
irradiation — the  duration,  rate,  and 
amoimt  of  x-ray  emissions.  Generally, 
fluoroscopic  systems  do  not  currently 
provide  such  information  at  all. 
Irradiation  time,  AKR,  and  cumulative 
air  kerma  are  basic  radiological 
variables  important  for  medical 
radiation  protection.  Their  values  may 
be  applied  to  the  process  of 
optimization  (i.e.,  obtaining  radiological 
images  with  the  least  amoimt  of 
radiation  required),  to  the  assessment  of 
radiation  detriment  as  a  factor  affecting 
patient-outcome  efficacy,  and  to  the 
development  of  reference  levels 
representative  of  normal  clinical 
practice.  Optimization,  efficacy,  and 
reference  levels  currently  comprise  a 
conceptual  vanguard  of  radiation 
protection  in  medicine  at  the 
international  level  (Refs.  14  to  17). 
When  monitored  in  the  clinic, 
irradiation  time,  AKR,  and  cumulative 
air  kerma  may  be  used  to  indicate  risk 
of  acute  skin  injury  arising  from 
potentially  prolonged  irradiation 
associated  with  some  interventional 
procediu^s  (Refs.  18  to  20).  Values 
displayed  directly  to  practitioners  as  an 
examination  or  procedure  progresses 
can  feed  back  to  them  indices  of 
radiation  burden,  and  practitioners  can 
respond  promptly  by  adjusting 
protocols  and  techniques  to  minimize 
dose  to  patients  and  practitioners  as 
practitioners  optimize  radiation  levels 
necessary  for  medical  imaging. 
Moreover,  for  fluoroscopy  and 
radiography  in  general,  knowledge  of 
irradiation  levels  at  patient  skin 
entrance  is  an  essential  starting  place  for 
evaluation  of  absorbed  dose  to  internal 
tissues  (Refs.  9  and  21).  Such  doses  are 
stochastically  linked  to  cancer 
morbidity,  mortality,  and  to  genetically 
transmissible  defects  (Refs.  14  and  22). 
Estimates  of  cumulative  doses  absorbed 
in  tissues  foster  risk  conmiimication 
between  medical  staff  and  patients  and, 
when  tracked  over  time,  are  effective 
indicators  of  practice  consistency, 
variability,  or  anomaly  in  the  quality 
assiuance  activities  associated  with 
assuring  the  safety  of  clinical 
procedures. 

The  need  for  displays  of  irradiation 
variables  was  recognized  at  the  1992 
national  workshop  on  safety  issues  in 
fluoroscopy  organized  by  the  ACR  and 
FDA  (Ref.  8).  In  October  1995,  the  need 
was  also  recognized  internationally  by 
the  workshop  on  efficacy  and  radiation 
safety  in  interventional  radiology, 
sponsored  joinUy  by  the  World  Health 
Organization  and  the  Institute  of 
Radiation  Hygiene,  Radiation  Protection 
Ministry,  Federal  Republic  of  Germany 


(Ref.  23).  RecenUy,  requirements  for 
displays  of  irradiation  parameters  have 
been  incorporated  into  an  international 
standard  for  x-ray  systems  for 
interventional  radiology  (Ref.  24).  With 
the  advent  of  conunercially  available 
and  relatively  inexpensive  means  to 
measure  and  display  real-time  AKR  and 
cumulative  air  kerma'  produced  by 
fluoroscopic  systems  (Ref.  25),  it  is 
feasible  as  well  as  desirable  to  require 
that  this  information  be  directiy 
observable  by  fluoroscopists  at  their 
working  positions. 

The  proposed  display  requirements 
would  apply  to  all  types  of  newly 
manufactured  fluoroscopic  equipment 
(i.e.,  fit)m  systems  found  in  cardiac 
catheterization  suites,  to  equipment 
used  for  upper  gastrointestinal 
fluoroscopy,  to  "mini"  C-arms,  and  also 
to  each  fluoroscopic  x-ray  tube  as  part 
of  any  system).  FDA  invites  comments 
about  whether  these  requirements 
would  be  suitable  to  all  types,  or  to  a 
limited  set  of  fluoroscopic  equipment, 
namely,  to  stationary  C-arm 
fluoroscopes  that  are  typically  used  in 
interventional  procedures. 

1.  Fluoroscopic  Irradiation  Time, 
Display,  and  Signal 

Fluoroscopic  irradiation  time  is 
profoimdly  tied  to  patient  dose  in  a 
complex  way  that  involves  many  other 
factors  (e.g.,  see  Ref.  26).  FDA  believes 
it  advantageous  to  require  that 
cumulative  irradiation-time  values  be 
treated  in  their  own  right,  in  ad(  ition  to 
the  other  variables  cited  in  the  proposed 
§  1020.32(k),  as  radiological  parameters 
whose  control  would  facilitate 
radiation-protection  optimization. 
Physician  members  of  TEPRSSC  pointed 
out  at  its  September  1998  meeting  that 
irradiation  time  is  the  single 
fundamental  variable  over  which  a 
physician  using  fluoroscopy  has  the 
most  direct  and  easiest  control  through 
activating  or  deactivating  x-ray 
production,  typically  by  means  of  a 
pedal  switch  (Ref.  27). 

FDA  proposes  to  add  §  1020.32(h)(2) 
to  the  regulations  to  change  the  current 
fluoroscopic  timer  requirement  in  two 
ways.  First,  §  1020.32(h){2){i)  would 
require  that  the  values  of  the  cimiulative 
irradiation  times  associated  with  each  of 
the  fluoroscopic  tubes  of  a  system  used 
in  an  examination  or  procedure  be 
displayed  to  the  fluoroscopist  at  his  or 
her  working  position.  The  displayed 
values  would  be  indicated  horn  the 
beginning,  throughout,  and  after  an 
examination  ends,  available  imtil  the 
cumulative  irradiation  timer  is  reset  to 
zero  prior  to  a  new  examination. 
Second.  §  1020.32(h)(2)(ii)  would 
require  an  audible  signal  cycle  different 


from  that  of  current  equipment  for  each 
x-ray  tube  used  during  an  examination 
or  procedure.  Contrary  to  the  current 
provision  that  allows  the  timing  device 
to  be  preset  to  any  interval  up  until  a 
maximum  cumulative  irradiation  time 
of  5  minutes,  FDA  proposes  that  a  signal 
audible  to  the  fluoroscopist  sound  at 
each  fixed  interval  of  5  minutes  of 
irradiation  time.  Also  contrary  4o  the 
current  requirement,  instead  of 
sounding  until  reset,  the  audible  signal 
would  sound  (while  x-rays  are 
produced)  for  a  minimum  of  only  1 
second,  after  which  the  signal  coirld 
stop  imtil  a  subsequent  5  minutes  of 
irradiation  elapses.  The  audible  signal 
would  not  affect  the  production  of  x- 
rays,  the  display  of  cimiulative 
irradiation-time  values  required  by 
§  1020.32(h)(2)(i),  or  any  of  the  other 
displays  proposed  in  §  1020.32(k). 

Considering  advice  offered  at  the  1998 
TEPRSSC  meeting  (Ref.  27).  FDA  now 
believes  that  a  fixed,  standard  (5 
minute)  period  for  an  alert  signal  would 
avoid  potential  confusion  that  could 
ensue  with  a  fluoroscopic  timer  that  is 
variably  preset.  For  example,  such 
confusion  could  arise  in  a  busy  clinical 
facility  with  many  different  users, 
where  fluoroscopists  might  not  be  aware 
of  the  need  to  readjust  alert  intervals 
that  had  been  changed  previously  by 
other  fluoroscopists  to  accommodate  the 
individual  protocol  requirements 
associated  with  particular  patient 
examinations.  Fiuthermore,  FDA 
believes  that  an  audible  signal  of  short 
duration  would  be  a  more  effective  and 
useful  alert  than  a  signal  that  sounds 
continuously,  requires  a  reset,  and 
therefore,  could  pose  a  distraction  to 
users.  FDA  seeks  comments  about  the 
audible  sig'^al  cycle  in  proposed 
§  1020.32(h)(2)(ii),  particiilarly  in 
comparison  to  the  suggested  alternative 
below  that  is  not  currently  in  the 
proposal. 

As  an  alternative  approach,  the 
selection  of  the  time  period  until  the 
alarm  sounds  could  be  at  the  discretion 
of  the  fluoroscopist.  The  timer  could  be 
preset  to  any  period  (less  than,  equal  to. 
or  greater  than  5  minutes),  or  preset 
even  to  not  sound  at  all.  Under  this 
approach,  before  an  examination  or 
procedure,  the  fluoroscopist  could 
select  a  period  beyond  which  an  audible 
signal  would  soimd  until  the  timer 
could  be  reset  (or  else  sound  briefly 
then  remain  silent  imtil  the  preset 
fluoroscopic  period  elapses  again). 
Presuming  clinicians  maintain  personal 
cognizance  of  fluoroscopic  timer 
options  and  adaptability,  such 
alternatives  would  offer  them  flexibility 
and  opportimity  to  apply  standard 
features  of  equipment  operation  ta  their 
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own  individual  clininal  protocols  and 
practices. 

FDA  also  seeks  comment  on  whether 
the  display  of  the  cumulative  irradiation 
time  should  be  visible  to  the 
fluoroscopist  at  his  or  her  working 
position  or  whether  it  is  sufficient  to 
display  the  cumulative  time  at  the 
control  console.  It  has  been  suggested 
that  this  display  should  be  available  to 
the  fluoroscopist  to  permit  constant 
monitoring  by  the  fluoroscopist.  Other 
opinions  are  that  such  a  display  at  the 
working  position  would  only  add 
confusion  to  an  already  complex  visual 
environment,  and  display  of  the 
cumulative  irradiation  time  at  the  x-ray 
control  would  make  the  information 
available  in  any  case.  Display  at  the 
fluoroscopist's  working  position  may  be 
slightly  more  complex  or  cosdy  than 
display  at  the  x-ray  control. 

2.  Displays  of  Air  Kerma  Rate  and 
Cumulative  Air  Kerma 

FDA  believes  that  a  requirement  for 
displays  of  AKR  and  cumulative  air 
kerma  values  would  significantly 
advance  the  optimization  of  radiation 
safety,  in  consideration  of  recent 
developments  in  clinical  practice  and 
technology  (Refs.  23.  25,  and  26),  an 
evolving  consensus  for  a  radiation- 
protection  framework  (Refs.  14  to  17). 
and  specific  guidance  (Refs.  18  to  20). 
Air  kerma  and  AKR  are  fundamental 
radiological  quantities  of  the  amount 
and  rate  of  charged-particle  kinetic 
energy  liberated  per  mass  of  air 
traversed  by  incident  x-rays  (Ref.  1).  For 
this  reason,  FDA  proposes  to  add 
§  1020.32(k)  to  require  that  all  new 
fluoroscopic  systems  be  capable  of 
displaying  real-time  values  of  the  AKR 
and  cxunulative  air  kerma  delivered  by 
each  x-ray  tube  at  reference  locations 
representative  of  x-ray  beam  entry  to  the 
patient  skin  surface.  These  displays 
would  be  directly  discernible  at  the 
fluoroscopist's  working  position,  and 
the  displayed  values  would  deviate  by 
no  more  than  ±25  percent  from  actual 
values.  To  elucidate  these  requirements 
and  those  of  the  other  proposed 
amendments,  the  definitions  of  the 
terms  "fluoroscopy,"  "mode  of 
operation,"  "and  radiography"  are 
proposed  in  §  1020.30{b).  The  utility  of 
the  display  requirements  could  be 
broadly  leveraged  among  practitioners 
in  a  variety  of  clinical  settings  through 
familiarization  with  relatively 
standardized  display  formats.  Such 
standardization  is  proposed  in 
§  1020.32(k)(l)  through  (k)(7),  where  the 
particidar  requirements  proposed 
conform  generally  to  those  of  the 
recently  published  lEC  standard  (Ref. 
24). 


During  fluoroscopy  or  while  recording 
images  during  a  fluoroscopic  procedure, 
the  displayed  value  of  the  AKR  would 
represent  in  real  time  the  magnitude  of 
air  kerma  per  unit  time  being  delivered 
at  any  geometrical  point  within  a 
specified  reference  locus.  The  displayed 
value  of  the  ciunulative  air  kerma  would 
represent  a  sum  of  two  parts:  (1)  The 
fluoroscopic  AKR  integrated  over  an 
interval  until  update,  and  (2)  all 
contributions  to  the  air  kerma  (at  any 
point  in  the  same  reference  locus)  from 
radiography  occurring  in  that  interval. 
The  cxmiulative  air  kerma  would  be 
updated  throughout  the  examination  or 
procedure,  and  the  integration  interval 
would  be  the  time  between  the  start  of 
an  examination  or  procedure  and  the 
end  of  the  most  recent  episode  of  either 
fluoroscopy  or  radiography  during  that 
same  examination  or  procedure. 

For  each  x-ray  tube  used  during 
fluoroscopy  or  during  recording  of 
fluoroscopy,  the  value  of  the  AKR  will 
be  displayed.  After  the  cessation  of 
fluoroscopy,  the  cumulative  air  kerma 
will  be  displayed  and  will  remain 
displayed  until  the  resimiption  of 
fluoroscopy  or  a  radiographic  mode  is 
activated  or  the  display  is  reset  for  a 
new  patient  or  procedure.  Thus,  the 
cumulative  air  kerma  will  be  displayed 
after  x-ray  production  ceases  from  either 
fluoroscopy  or  radiography. 

Values  of  the  AKR  are  displayed  at 
times  other  than  those  for  the 
cumulative  air  kerma  in  order  to 
underscore  the  distinction  between 
these  two  variables  and  also  to  reduce 
the  potential  for  overwhelming  the 
fluoroscopist  with  too  much 
information  presented  at  once.  At  any 
particular  moment  during  an 
examination  or  procedure,  only  values 
of  the  irradiation  time  and  AKR  (or 
cumulative  air  kerma)  would  be  on 
display  for  each  tube  used.  If,  for 
example,  a  biplane  fluoroscopic  system 
were  used  in  some  cardiac 
catheterization  procedure,  two  separate 
sets  of  values — one  set  for  each  of  the  x- 
ray  tubes  of  the  biplane — would  be 
displayed.  Under  such  circumstances  of 
multiple  presentations  of  related 
information,  it  is  important  that  the 
values  displayed  be  distinguishable 
enough  from  each  other  to  be  easily 
recognized  and  associated  with  the 
different  radiological  variables  they 
represent.  For  this  reason,  FDA 
proposes  in  §  1020.32(h)(2)(i)  and  (k)(3) 
to  require  that  the  imits  of  measurement 
be  displayed  as  well  as  the  values  per 
se.  FDA  also  proposes  in  §  1020.32(k)(l) 
and  (k)(2)  to  require  that  the 
measurement  units  mGy/min  and  mGy 
be  displayed  respectively  alongside  the 
values  for  AKR  and  cumulative  air 


kerma.  These  values  would  serve  as  a 
labeling  distinction  to  preclude 
potential  confusion  of  the  quantities. 

As  measures  of  fundamental 
radiological  quantities,  the  displayed 
values  of  AKR  and  cumulative  air  kerma 
would  refer  to  free-in-air  irradiation 
conditions  (i.e..  their  evaluations  woxdd 
be  made  minus  any  contributions  of 
scatter  radiation,  particularly 
contributions  backscattered  from  a 
paflent  (or  from  a  measiu^ment 
phantom)).  Also,  the  displayed  values 
would  refer  to  irradiation  conditions  at 
a  reference  location  (i.e..  at  any 
geometrical  point  contained  within  a 
specific  reference  locus  defined 
according  to  the  type  of  fluoroscopic 
system).  Each  reference  location  is 
intended  to  represent,  at  least 
nominally,  a  place  of  x-ray  beam  entry 
to  the  patient  skin.  For  fluoroscopes 
with  the  x-ray  source  below  or  above  the 
table,  or  of  the  lateral  type. 
§  1020.32(k)(5)(i)  would  have  skin- 
entrance  reference  locations  correspond 
identically  and  respectively  to  those 
specified  in  §  1020.32(d)(3)(i),  (d)(3)(ii). 
or  {d)(3)(v).  These  locations  define  the 
geometry  for  measuring  compliance 
with  the  regulatory  maxima  of  the  AKR 

For  C-arm  type  fluoroscopes, 
however,  in  many  cases  the  locations 
proposed  for  measuring  compliance 
with  the  regulatory  maxima  of  the  AKR. 
given  in  §  1020.32(d)(3)(iii)  and 
(d)(3)(iv).  would  not  suitably  represent 
where  the  x-ray  field  enters  the  patient 
skin.  This  is  especially  true  for  oblique 
angulations  and  extended  distances 
between  the  x-ray  source  and  image 
receptor.  Therefore,  in 
§  1020.32(k){5)(ii).  for  C-arm  systems.  "i 

FDA  is  proposing  a  skin-entrance 
reference  location  for  display  quantities 
that  is  different  from  the  location  for 
measiuing  compliance  with  regulatory 
AKR  limits.  For  evaluation  of  displayed 
values,  the  skin-entrance  reference 
location  would  be  either  15  cm  fat>m  the 
isocenter  toward  the  x-ray  source  along 
the  beam  axis  (irrespective  of 
angulation)  or,  alternatively,  along  the 
beam  axis  at  a  point  deemed  by  the 
manufacttirer  to  represent  the 
intersection  of  the  x-ray  beam  and  the 
entrance  surface  of  the  patient  skin.  A 
definition  of  "isocenter"  is  proposed  in 
§  1020.30(b).  Proposed 
§  1020.32(k)(5)(ii)  would  allow 
manufacturers  to  choose  either  the  15- 
cm  locus  or  specify  the  alternative.  The 
alternative  locus  would  offer 
manufacturers  flexibility  to  provide 
systems  that  could  evaluate  AKR  and 
cumulative  air  kerma  in  closer 
proximity  to  actual  places  of  x-ray  beam 
entry  to  patients  than  coiUd  systems 
with  reference  skin  entrance  defined 
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generically  at  a  15-cm  locus  from  the 
isocenter.  An  alternative  skin-entrance 
reference  location  may  be  particularly 
appropriate  for  mini  C-arm  fluoroscopes 
(i.e..  those  with  SID  less  than  45  cm,  for 
which  the  15-cm  locus  fix)m  the 
isocenter  may  be  physically 
unrealizable).  In  any  case,  new 
paragraphs  §  1020.30(h)(6)(iii)  and 
(h)(6)(iv)  would  require  that 
manufacturers  identify  to  the  user  the 
spatial  coordinates  of  the  irradiation 
location  to  which  displayed  values  refer 
and  also  provide  a  rationale  justifying 
any  reference  location  identified  as  an 
alternative  to  the  15-cm  locus. 

In  patient  examinations  or  procedures 
with  C-arm  systems,  one  possible  result 
of  having  reference  locations  of  x-ray 
beam  skin-entry  different  from  the 
measurement  sites  for  AKR  compliance 
is  that  displayed  values  could  actually 
exceed  the  regulatory  maxima  even 
though  the  system  is  fully  compliant. 
Such  a  situation  could  arise  for  some 
irradiation  geometry  when  the  reference 
skin-entrance  location  is  closer  to  the  x- 
ray  source  than  is  the  site  for  measiuing 
compliance.  Displayed  values  of  the 
AKR  and  cumulative  air  kerma  are 
intended  to  inform  the  fluoroscopist  of 
radiation  bxirden  to  the  patient. 
Conversely,  the  AKR  regulatory 
maxima,  practicably  measured  30  cm 
from  the  imaging-assembly  input, 
according  to  §  1020.32{d)(3)(iii)  or  at  the 
minimum  SSD  according  to 
§  1020.32(d)(3)(iv).  are  intended  to 
impose  upper  limits  on  radiation  output 
that  are  compatible  with  the  levels 
needed  by  the  imaging  chain  for 
adequate  fluoroscopic  visualization. 

Reset  of  the  displays  to  zero  would 
occur  between  sessions  with  successive 
patients.  Before  reset,  a  final  value  of 
the  ciunulative  air  kerma  may  serve  to 
reinforce  an  association  between  the 
culmination  of  a  radiological 
examination  or  procedure  and  the 
radiation  burden  incurred  by  the 
patient.  FDA  believes  that  the 
availability  of  this  value  would  greaUy 
facilitate  the  implementation  of 
previously  published  recommendations 
(Refs.  18  to  20)  on  recording  information 
in  the  patient's  medical  record  to 
identify  the  potential  for  serious  x-ray- 
induced  skin  injuries  in  order  to  avoid 
them. 

L  "Last-Image  Hold"  Feature  on 
Fluoroscopic  Systems  (Proposed 
§1020.321])) 

FDA  proposes  to  add  a  paragraph  to 
require  that  all  fluoroscopic  x-ray 
systems  be  provided  with  a  means  to 
continuously  display  the  last  image 
acquired  prior  to  termination  of 
exposure. 


The  wide  availability  of  electronic 
methods  for  the  recording  and 
displaying  of  video  images  makes 
possible  the  provision  of  a  "last-image 
hold"  or  "fr^ze-fi^mie"  capability  on 
fluoroscopic  x-ray  systems.  This  featiue 
allows  the  fluoroscopic  x-ray  system  to 
continuously  present  a  static  image  of 
the  last  fluoroscopic  scene  captured  or 
presented  at  termination  of  the 
fluoroscopic  exposure.  This  feature  also 
provides  the  user  with  the  ability  to 
conveniently  view  fluoroscopic  images 
without  continuously  irradiating  the 
patient. 

This  feature  is  especially  useful  in 
procedures  such  as  fluoroscopically- 
guided  needle  placement  for  biopsy  or 
drainage,  catheter  or  tube  placement, 
and  other  diagnostic  or  therapeutic 
interventional  procedures.  Systems 
provided  with  this  feature  reduce 
fluoroscopic  exposure  times  while 
enabling  extended  examination  and 
plaiming  during  fluoroscopically-guided 
procedures. 

This  capability  is  provided  as  a  basic 
or  optional  feature  on  many  currenUy 
marketed  fluoroscopic  systems.  Many 
individuals  have  expressed  the  opinion 
that  because  of  the  radiation  dose 
reduction  afforded  by  such  a  feature,  it 
should  be  provided  on  all  new 
fluoroscopic  systems.  Such  a 
recommendation  was  strongly  endorsed 
at  the  workshop  on  fluoroscopy  in  1992 
(Ref.  8).  In  addition,  a  requirement  for 
this  capability  is  included  in  the 
recently  published  lEC  standard  for  the 
safety  of  x-ray  equipment  for 
interventional  radiology  (Ref.  24). 
Establishing  this  requirement  would 
assure  that  all  new  fluoroscopic  systems 
have  this  patient  radiation  dose 
reduction  feature  and  that  it  is  available 
when  its  use  is  appropriate.  Without 
such  a  requirement,  some  systems  may 
for  economic  re^ons  continue  to  be 
purchased  without  this  feature,  thereby 
denying  dose  reduction  benefits  to 
patients. 

Proposed  §  1020.32(j)  would  permit 
the  displayed  image  to  be  obtained  from 
the  last  or  a  combination  of  the  last  few 
fluoroscopic  video  frames  obtained  just 
prior  to  termination  of  fluoroscopic 
exposure  or  by  an  alternative 
implementation  via  a  radiographic 
exposure  automatically  produced  at 
termination  of  the  fluoroscopic 
exposure.  Comments  are  solicited  as  to 
whether  these  approaches  to 
implementation  of  last  image-hold  are 
appropriate  and  needed. 

M.  Modification  of  Previously 
Manufactured  and  Certified  Equipment 

FDA  proposes  to  add  language  to 
§  1020.32(d)(l)(iv)  and  (h)  to  make 


explicit  the  opportunity  under 
§  1020.30(q)  for  modifications  to  be 
made  to  existing  certified  x-ray  systems. 
Modifications  are  currently  permitted  as 
long  as  the  modification  does  not  result 
in  a  failure  to  comply  with  the 
requirements  of  the  performance 
standard.  Changes  in  performance 
resulting  from  amendments  to  the 
performance  standard  often  result  in 
enhanced  radiation  safety  or  features 
not  available  on  previously 
manufactured  and  certified  systems. 
The  existing  performance  standard 
requires  manufacturers  to  certify  that 
their  products  meet  the  applicable 
performance  requirements  in  effect  at 
the  time  of  manufacture.  Therefore, 
amendments  to  the  performance 
standard  are  generally  not  retroactive 
and  effective  dates  implementing  the 
standard  are  specified  in  the       ' 
regulations.  Usually,  a  1-yeaf  effective 
date  is  provided  in  order  to  allow 
manu&cturers  time  to  adjust 
manufacturing  and  assembly  of  their 
products  under  the  new  or  amended 
regulations.  Indeed,  it  would  be 
unreasonable  to  require  the 
manufacturer  to  retrofit  or  to 
remanufacture  previously  produced 
products  because  of  a  change  in  the 
standard  for  equipment  that  could  have 
a  useful  life  of  20  or  more  years. 
In  particular,  the  performance 
requirements  regarding  maximum 
exposure  rate  limits  (proposed  to 
become  maximum  AKR  limits), 
established  in  1994  (59  FR  26402).  arid 
the  proposed  requirements  in 
§  1020.32(h)  for  fluoroscopic  timers  are 
requirements  or  performance  features 
that  users  of  older  fluoroscopic 
equipment  may  wish  to  implement  on 
their  systems.  The  earlier  amendment  in 
1994  and  the  current  proposal  apply  to 
new  equipment  manufactured  after  the 
effective  date  of  the  amendment.  The 
language  proposed  for  inclusion  in 
§  1020.32(d)  and  (h)  would  provide  a 
mechanism  for  users  of  older  equipment 
to  obtain  the  performance  required 
under  the  proposed  amendments.  These 
changes  would  allow  older  systems  to 
be  modified  to  meet  the  maximum  AKR 
limit  and  fluoroscopic  timer 
performance  that  will  be  required  under 
theproposed  requirements. 

Tne  owner  of  the  fluoroscopic  system 
modified  under  §  1020.30(q)  is 
responsible  for  assuring  that  the 
modified  x-ray  system  complies  with 
the  applicable  requirements  of  the 
performance  standard  following  the 
modification.  The  modification  to  the 
system  may  be  accomplished  by  a  third 
party  or  by  the  original  equipment 
manufacturer.  The  system  owner, 
however,  is  responsible  for  assuring. 
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through  contract  requirements  with  the 
party  performing  the  modification  or 
through  testing,  that  the  modified 
system  complies  with  the  standard 
following  the  modification. 

iV.  Modification  of  Warning  Label 
(§1020.30(1)) 

FDA  proposes  to  modify  the  language 
of  the  warning  label  required  by 
§  1020.30(i).  The  current  statement 
warns  that  safe  exposiue  factors  and 
operating  instructions  must  be  followed. 
FDA  proposes  to  modify  the  warning 
label  statement  by  adding  the  phrase 
"maintenance  schedules."  This  addition 
incorporates  the  suggestion  of  the 
TEPRSSC  and  further  emphasizes  the 
need  for  diagnostic  x-ray  systems  to  be 
properly  maintained  and  calibrated. 
Manufacturers  of  diagnostic  x-ray 
systems  are  required  under 
§  1020.30(h)(l)(ii)  to  provide  a  schedule 
of  the  maintenance  necessary  to  keep 
the  equipment  in  compliance  with  the 
performance  standard.  The  standard 
places  no  requirement  on  owners  or 
users  of  diagnostic  systems  to  properly 
maintain  these  systems.  However,  the 
revised  wording  of  the  warning  label  is 
intended  to  alert  users  and  facility 
administrators  of  the  need  to  properly 
maintain  the  systems. 

O.  Corrections  of  §  1020.31(f)(3)  and  (m) 

FDA  proposes  to  correct  oversights  in 
§  1020.31(f)(3)  and  (m)  that  occurred 
when  the  July  2, 1999,  amendment  was 
published.  Section  1020.31(f)(3) 
addresses  the  x-ray  field  limitation 
requirement  for  mammographic  x-ray 
systems  and  §  1020. 31  (m)  addresses  the 
primary  barrier  required  for 
mammographic  x-ray  systems.  Prior  to 
September  30, 1999  (the  effective  date  of 
the  final  rule),  the  heading  to 
§  1020. 31(m)  was  "Transmission  limit 
for  image  receptor  supporting  devices 
used  for  mammqgraphv" 

When  an  existing  radiation  safety 
performance  standard  is  amended,  the 
new  or  modified  requirement  applies 
only  to  products  that  are  manufactiued 
after  the  effective  date  of  the 
amendment.  Normally,  the  requirement 
that  existed  prior  to  the  amendment  is 
retained  in  the  Cknle  of  Federal 
Regulations  (CFR)  to  provide  a  record  of 
the  requirements  of  the  standard 
applicable  to  products  on  their  date  of 
manufacture.  When  the  final  rule 
amending  §  1020.31(f)(3)  and  (m)  was 
published  on  July  2,  1999,  the 
provisions  describing  the  requirements 
for  equipment  manufactured  prior  to 
September  were  inadvertently  omitted. 
Thus,  the  CFR  (21  CFR  part  1020)  has 
no  record  of  the  requirements  imposed 
by  §  1020.31(f)(3)  and  (m)  for  equipment 


manufactiu«d  between  the  initial 
effective  dates  for  §  1020.31(f)(3)  and 
(m)  and  September  30,  1999.  To  correct 
this  oversight,  FDA  proposes  to  reinstate 
the  provisions  describing  the 
requirements  that  apply  to  equipment 
manufactured  prior  to  September  30, 
1999,  under  the  earlier  versions  of 
§  1020.31(f)(3)  and  (m).  This  correction 
will  provide  a  record  of  the 
requirements  applicable  before 
September  30, 1999,  and  close  the  gap 
that  exists  as  a  result  of  the  oversight  in 
the  publication  of  the  final  rule. 

Additionally,  further  review  of  this 
issue  revealed  that  the  original 
publication  of  §  1020.31(f)(3)  in  1977 
(42  FR  44230)  did  not  indicate  an 
effective  date  for  this  paragraph,  which 
was  November  1. 1977.  FDA  proposes  to 
insert  the  omitted  effective  date.  The 
omission  was  of  little  consequence 
because  the  original  requirement 
reflected  the  then  current  designs  of 
mammographic  systems.  FDA  proposes 
to  insert  the  date  to  provide  an  accurate 
record  of  the  applicable  x-ray  field 
limitation  requirements  as  a  function  of 
the  date  of  manufactiue  of 
mammographic  x-ray  systems. 

No  changes  in  the  previously 
applicable  or  ciurent  requirements  are 
proposed  or  intended  by  these 
corrections  to  §  1020.31(f)(3)  and  (m). 
The  corrections  are  only  intended  to 
make  explicit  the  current  or  previously 
applicable  requirements  that  existed  on 
the  date  of  manufactiue. 

FDA  proposes  to  revise  §  1020.31(f)  by 
adding  §  1020.31{f)(3)(i),  the 
requirement  applicable  to  equipment 
manufactured  on  or  after  November  1, 
1977,  and  before  September  30,  1999. 
The  current  requirement,  applicable  to 
equipment  manufactured  after 
September  30, 1999,  would  be 
§1020.31(f)(3)(ii).  Section 
1020.31  (f)(3)(iii)  would  contain  the 
requirement  for  permanent  markings 
that  are  applicable  to  all  equipment 
manufactured  after  November  1,  1977. 

FDA  proposes  to  amend  §  1020.31(m). 
Section  1020.31{m)(l)  would  be  revised 
to  contain  the  requirement  applicable  to 
systems  manufact\u«d  on  or  after 
September  5,  1978,  and  before 
September  30, 1999;  such  requirement 
was  previously  omitted.  Section 
1020.31(m)(2)  would  be  revised  to 
contain  the  curre  it  requirements 
applicable  to  equipment  manufactured 
after  September  30, 1999,  in 
§  1020.31(m)(2)(i).  {m)(2)(u),  (m)(2)(iii). 
and  (m)(2)(iv).  Section  1020.31(m)(3) 
would  be  revised  to  contain  the 
description  of  the  method  for  measuring 
compliance;  such  description  is 
common  to  both  §  1020.31(m)(l)  and 
(m)(2).  A  minor  technical  clarification  is 


also  proposed  in  §  1020.31(m)(2)(ii) 
where  the  term  "x-ray  tube"  found  in 
current  §  1020.31(m)(2)  is  replaced  by 
the  term  "x-ray  system"  to  reflect  the 
fact  that  it  is  the  x-ray  system,  not  the 
x-ray  tube,  that  controls  initiation  of  x- 
ray  exposure.  This  change  does  not 
change  the  intent  or  effect  of  the 
requirement. 

P.  Ckjirections  to  Reflect  Changes  in 
Organizational  Name,  Address,  and  Law 
(§  1020.30(c),  (d),  and  (q)) 

FDA  proposes  to  amend  §1020.30(c) 
to  reflect  the  current  organizational  title 
of  the  Office  of  Compliance  of  the 
Center  for  Devices  and  Radiological 
Health.  FDA  also  proposes  in 
§  1020.30(d)  to  remove  the  specific 
address  that  is  subject  to  change  from 
time  to  time.  Additionally.  FDA 
proposes  to  amend  paragraph 
§  1020.30(q)  to  reflect  the  transfer  of 
sections  358(a)(5)  and  360B(b)  of  the 
PHS  Act  to  the  act  by  the  SMDA. 

Q.  Removal  of  Reference  to  Special 
Attachments  for  h4ammography 

FDA  proposes  to  remove  reference  to 
"special  attachments  for 
mammography"  in  §  1020.31(d)  and  (e). 
The  Mammography  Quality  Standards 
established  in  part  900  (21  CFR  part 
900),  particularly  §  900.12(b)(1).  require 
that  only  diagnostic  x-ray  systems 
designed  specifically  for  mammography 
be  used  to  perform  mammography  in 
the  United  States.  Therefore,  the  use  of 
special  attachments  intended  for  use 
with  general-purpose  diagnostic  x-ray 
systems  to  perform  mammography  is 
inappropriate.  No  such  devices  may 
continue  to  be  used,  and  retaining  this 
reference  in  the  standard  would  imply 
that  such  devices  or  components  were 
acceptable. 

R.  Change  to  the  Applicability 
Statement  for  §  1020.32 

FDA  proposes  in  the  applicability 
statement  of  §  1020.32  to  remove  the 
reference  to  "fluoroscopy"  and  replace 
it  with  "fluoroscopic  imaging"  and  to 
remov}  "recording  of  images  through  an 
image  intensifier  tube"  and  replace  this 
reference  with  "radiographic  imaging 
when  the  radiographic  images  are 
recorded  from  the  fluoroscopic  image 
receptor."  This  change  is  necessary  to 
clarify  the  applicability  of  this  section 
and  to  incorporate  the  proposed 
requirements  addressing  the  production 
of  radiographic  images  for  the  last  image 
hold  feature. 

S.  Republication  of  §§1020.30.  1020.31, 
and  1020.32 

Because  of  the  large  number  of 
proposed  changes  in  §§  1020.30. 
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1020.31.  and  1020.32,  FDA  is 
republishing  these  entire  sections, 
including  the  proposed  amendments, 
rather  than  publishing  only  the 
proposed  individual  dianges  to  these 
sections.  Although  some  of  the 
paragraphs  in  these  sections  are  not 
changed  by  this  proposal,  republication 
of  the  entire  sections  will  result  in  a 
more  reader-friendly  version  when  the 
final  regulation  is  published. 

nL  Propoaed  Effective  Date 

FDA  proposes  that  any  final  rule 
based  on  this  proposal  become  effective 
1  year  after  the  date  of  publication  of  the 
final  rule  in  the  Federal  Register. 

IV.  EnTironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30{i)  and  25.34(c)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required- 

V.  Paperwork  Reduction  Act  of  1995 
A.  Summary 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501-3502).  A  description  of 
these  provisions  is  given  in  the 
following  paragraphs  with  an  estimate 
of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 


estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

The  information  collection  burden  of  . 
the  current  performance  standard  is 
covered  by  an  existing  information 
collection  clearance,  OMB  control 
number  0190-0025.  FDA  is  seeking  new 
information  collection  clearance  for 
proposed  §§  1020.30(h)(5)  and  (6),  and 
1020.32(j)(4). 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Performance  Standard  for  Diagnostic  X* 
Ray  Systems  and  their  Major 
Components  (21  CFR  1020.30  and 
1020.32  amended) 

Description:  FDA  is  proposing  to 
amend  the  performance  standard  for 
diagnostic  x-ray  systems  by  establishing. 


among  other  things,  requirements  for 
several  new  equipment  features  on  all 
new  fluoroscopic  x-ray  systems.  In  the 
current  performance  standard, 
§  1020.30(h)  requires  that  manufacturers 
provide  to  purchasers  of  x-ray 
equipment,  and  to  others  upon  request, 
manuals  or  instruction  sheets  that 
contain  technical  and  safety 
information.  This  required  information 
is  necessary  for  all  purchasers  (users  of 
the  equipment)  to  have  in  order  to  safely 
operate  the  equipment.  Section 
1020.30(h)  currently  describes  the 
information  that  must  be  provided. 

The  proposed  rule  would  add  to 
§  1020.30(h)  paragraphs  (5)  and  (6) 
describing  additionad  information  that 
would  need  to  be  included  in  these 
manuals  or  instructions.  In  addition, 
proposed  §  1020.32(j)(4)  would  specify 
additional  descriptive  information  to  be 
included  in  the  user  manuals  for 
fluoroscopic  x-ray  systems  required  by 
§  1020.30(h).  This  additional 
information  would  be  descriptions  of 
features  of  the  x-ray  equipment  required 
by  the  proposed  amendments  and 
information  determined  to  be 
appropriate  and  necessary  for  safe 
operation  of  the  equipment. 

Description  of  Respondents: 
Manufacturers  of  fluoroscopic  x-ray 
systems  that  introduce  fluoroscopic  x- 
ray  systems  into  commerce  following 
the  effective  date  of  the  proposed 
amendments.  FDA  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


Table  4.— Estimated  Average  Annual  Reporting  Burden  for  the  First  Year^ 


21  CFR  Section 

No.  of  Respondents 

Annual  Freqtfency 
per  ■Respondent 

Total  Annual  Re- 
sponses 

Hours  per  Response 

Total  Hours 

1020.30(h)(5)  and  (h)(6) 
and  1020.32a)(4) 

20 

10 

200 

180 

36,000 

I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 

Table  5.— Estimated  Average  Annual  Reporting  Burden  for  Second  and  FoaowiNG  Year^ 


21  CFR  Section 


1020.30(hK5)  and  (hK6) 
and  1020.32(iK4) 


No.  of  Respondents 


20 


Annual  Frequency 
per  Respondent 


Total  Armual  Re- 
sponses 


100 


Hours  per  Response 


180 


Total  Hours 


18,000 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


B.  Estimate  of  Burden . 

As  described  in  the  assessment  of  the 
cost  impact  of  the  proposed  amendment 
(Ref.  33).  it  is  estimated  that  there  are 
about  20  manufacturers  of  fluoroscopic 
x-ray  systems  who  market  in  the  United 
States.  Each  of  these  manufacturers  is 
estimated  to  market  about  10  distinct 
models  of  fluoroscopic  x-ray  systems. 


Immediately  following  the  effective  date 
of  the  proposed  amendments,  for  each 
model  of  fluoroscopic  x-ray  system  that 
manufacturera  continue  to  market,  each 
manufacturer  would  have  to 
supplement  the  user  instructions  to 
include  the  additional  information 
required  by  the  proposed  amendments. 


Manufacturers  already  develop, 
produce,  and  provide  x-ray  system  user 
manuals  or  instructions  containing  the 
information  necessary  to  operate  the 
systems,  as  well  as  the  specific 
information  required  to  be  provided  by 
the  existing  standard  in  current 
§  1020.30(h).  Therefore,  it  is  assumed 
that  no  significant  additional  capital. 
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operating,  or  maintenance  costs  will 
occur  to  the  manufacturers  in 
connection  with  the  provision  of  the 
newly  required  information.  The 
manufacturers  already  have  procedures 
and  methods  for  developing  and 
producing  the  user's  manuals,  and  the 
additional  information  required  by  the 
proposed  requirements  is  expected  to 
only  add  a  few  printed  pages  to  these 
already  extensive  manuals  or 
documents. 

The  burden  that  will  occur  to 
manufacturers  from  the  new 
requirements  for  information  in  the 
user's  manuals  will  be  the  effort 
required  to  develop,  draft,  review,  and 
approve  the  new  information.  The 
information  or  data  to  be  contained 
within  the  new  user  instructions  will 
already  be  available  to  the 
manufactiu-ers  from  their  design,  testing, 
validation,  or  other  product- 
development  documents.  The  burden 
will  consist  of  gathering  the  relevant 
information  from  these  documents  and 
preparing  the  additional  instructions 
from  this  information. 

It  is  estimated  that  about  3  weeks  of 
professional  staff  time  (120  hours) 
would  be  required  to  gather  the  required 
information  for  a  single  model  of  an  x- 
ray  system.  It  is  estimated  that  an 
additional  6  weeks  (240  hours)  of 
professional  staff  time  would  be 
required  to  draft,  edit,  design,  layout, 
review,  and  approve  the  new  portions  of 
the  user's  manual  or  information 
required  by  the  proposed  amendments. 
Hence  FDA  estimates  a  total  of  360 
hours  to  prepare  the  new  user 
information  that  would  be  required  for 
each  model. 

For  a  given  manufacturer,  FDA 
anticipates  that  every  distinct  model  of 
fluoroscopic  system  will  not  require  a 
separate  development  of  this  additional 
information.  Because  it  is  thought 
highly  likely  that  several  models  of 
fluoroscopic  x-ray  systems  from  a  given 
manufacturer  will  share  conunon  design 
aspects,  it  is  anticipated  that  similar 
means  for  meeting  the  proposed 
requirement  for  display  of  exposure 
time,  air  kerma  rate,  and  cumulative  air 
kerma  and  the  requirement  for  the  last- 
image-hold  featiue  will  exist  on 
multiple  models  of  a  single 
manuiactiu«r's  products.  Such  common 
design  aspects  for  multiple  models  will 
reduce  the  burden  on  manufactiwers  to 
develop  new  user  information.  Hence 
the  average  time  required  to  prepare 
new  user  information  for  all  of  a 
manufacturer's  models  will  be 
correspondingly  reduced.  It  is  assumed 
that  the  applicability  of  the  new  user 
information  developed  to  multiple 
models  will  reduce  the  average  burden 


from  the  360  hours  to  about  180  hours 
per  model  under  the  assumption  that 
each  set  of  user  information  for  a  given 
equipment  feature  design  will  be  a 
applicable  to  at  least  two  different 
models  of  a  manufacturer's  fluoroscopic 
systems.  Under  this  assimiption,  the 
total  estimated  time  for  preparing  the 
new  user  information  that  would  be 
required  is  36,000  hours,  as  shown  in 
table  4  of  this  document. 

In  each  succeeding  year  the  burden 
will  be  less,  as  the  reporting 
requirement  will  apply  only  to  the  new 
models  developed  and  introduced  by 
the  manufacturers  in  that  specific  year. 
FDA  assumes  that  every  two  years  each 
manufacturer  will  replace  each  of  its 
models  with  a  newer  model  requiring 
new  user  information.  The  multiple 
system  applicability  of  this  information 
is  accounted  for  by  also  assuming  that 
each  new  model  only  requires  180  hours 
of  effort  to  develop  the  required 
information.  These  assumptions  resvdt 
in  an  estimated  burden  of  18,000  hours 
for  each  of  the  years  following  the  initial 
year  of  applicability  of  the  proposed 
amendments,  as  shown  in  table  5  of  this 
document. 

In  compliance  with  the  PRA  (44 
U.S.C.  3507(d)),  the  agency  has 
submitted  the  information  collection 
provisions  of  this  proposed  rule  to  OMB 
for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
information  collection  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB  (see  ADDRESSES). 

VI.  Analysis  of  Impacts 

A.  Introduction 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-^)  (UMRA).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition  the 
proposed  rule  is  economically 
significant  under  Executive  Order  12866 
and  is  major  under  the  Congressional 
Review  Act.  Therefore  the  proposal  is 
subject  to  review  under  the  Executive 
order. 


The  Regidatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  on  small  entities.  An 
analysis  of  available  information 
suggests  that  costs  to  small  entities  are 
likely  to  be  significant,  as  described  in 
the  following  analysis.  FDA  believes 
that  this  proposed  regulation  will  likely 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
and  it  conducted  an  initial  regulatory 
flexibility  analysis  (IRFA)  to  ensure  that 
any  such  impacts  were  assessed  and  to 
alert  any  potentially  impacted  entities  of 
the  opportunity  to  submit  comments. 

Section  202(a)  of  the  UMRA  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year  (adjusted 
annually  for  inflation).  The  UMRA  does 
not  require  FDA  to  prepare  a  statement 
of  costs  and  benefits  for  the  proposed 
rule  because  the  proposed  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  about  $110  million. 

The  agency  has  conducted 
preliminary  analyses  of  the  proposed 
rule,  including  a  consideration  of 
alternatives,  and  has  determined  that 
the  proposed  rule  is  consistent  with  the 
principles  set  forth  in  the  Executive 
order  and  in  these  statutes.  The  costs 
and  benefits  of  the  proposed  rule  have 
been  assessed  in  two  separate 
preliminary  analyses  that  are  described 
in  section  VI  of  this  document  and  that 
are  available  at  the  Dockets  Management 
Branch  (see  ADDRESSES)  for  review.  As 
reviewed  below,  these  preliminary 
analyses  have  an  estimated  upper  limit 
to  the  annual  cost  of  $30.8  million 
during  the  first  10  years  after  the 
effective  date  of  the  proposed 
amendments.  The  analysis  of  benefits 
projects  an  average  annual  amortized 
pecuniary  savings  in  the  first  10  years 
after  the  effective  date  of  at  least  $320 
million,  with  an  estimated  90  percent 
confidence  interval  spanning  a  range 
between  $88.35  million  and  $1,160 
billion.  FDA  believes  this  analysis  of 
impacts  complies  with  Executive  Order 
12866,  and  that  the  proposed  nde  is  a 
significant  regulatory  action  as  defined 
by  the  Executive  order.  Because  of  the 
preliminary  nature  of  these  cost  and 
benefit  analyses  and  estimates,  FDA 
requests  comments  on  any  aspect  of 
their  methodologies,  assumptions,  and 
projections.  Comments  may  be 
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submitted  to  the  Dockets  Management 
Branch  (see  ADDRESSES). 

B.  Objective  of  the  Proposed  Rule 

The  primary  objective  of  the  proposed 
rule  is  to  improve  the  public  health  by 
reducing  exposure  to  and  detriment 
associated  with  unnecessary  ionizing 
radiation  bom  diagnostic  x-ray  systems, 
while  maintaining  the  diagnostic  quality 
of  the  images.  The  proposed  rule  would 
meet  this  objective  by  requiring  features 
on  newly  manufactured  x-ray  systems 
that  physicians  may  use  to  minimize 
unnecessary  or  unnecessarily  large 
doses  of  radiation  that  could  result  in 
adverse  health  effects  to  patients  and 
health  care  perscumel.  Such  adverse 
effects  fium  x-ray  exposure  can  include 
acute  skin  injury  and  an  increased 
potential  for  cancer  or  genetic  damage. 
The  secondary  objectives  of  this 
proposed  rule  are  to  bring  the 
performance  standard  up  to  date  with 
recent  and  emerging  technological 
advances  in  the  design  of  fluoroscopic 
x-ray  systems  and  to  assure  appropriate 
radiation  safety  for  these  designs.  The 
proposed  amendments  would  also  align 
the  performance  standard  with 
performance  requirements  in  current 
international  standards  that  were 
developed  since  the  original  publication 
of  the  performance  standard  in  1972.  In 
several  instances,  the  international 
standards  contain  more  stringent 
requirements  on  aspects  of  system 
performance  than  the  current  U.S. 
performance  standard.  The  proposed 
changes  would  ensure  that  the  different 
safety  standards  are  harmonized  to  the 
extent  that  systems  meeting  one 
standard  will  not  be  in  conflict  with  the 
other.  Such  harmonization  of  standards 
lessens  the  regulatory  burdens  on 
manufacturers  desiring  to  market 
systems  in  the  global  market. 

The  proposed  amendments  would 
require  particular  x-ray  equipment 


features  reducing  unnecessary  radiation 
exposure  and  thereby  yielding  net 
benefits.  The  amendments  are  necessary 
because  the  market  will  not  ensure  that 
these  equipment  features  vtrill  be 
adopted  without  a  government  mandate 
for  such  features.  Piuchasers  in  health 
care  organizations  have  no  incentive  to 
demand  the  more  expensive  x-ray 
equipment  that  would  be  required  by 
these  new  amendments  because  they 
perceive  no  institutional  economic 
advantage  in  doing  so  as  benefits  accrue 
mainly  to  patients.  Furthermore, 
purchasers  are  more  responsive  to 
physician  attention  to  an  inunediate 
need  for  diagnostic  and  interventional 
efficacy  from  the  equipment  than  to  a 
prospective  capability  to  reduce 
radiation-associated  risk  to  patients 
many  years  in  the  future.  Patients,  also 
focused  on  their  immediate  medical 
needs,  will  not  demand  this  equipment 
because  they  lack  information  and 
knowledge  about  long-term  radiation 
risk  and  about  the  highly  technical 
nature  of  x-ray  equipment.  Hence  these 
proposed  amendments  are  necessary  to 
realize  the  net  benefits  described  in  the 
follovtring  analysis. 

C.  Risk  Assessment 

The  risks  to  health  that  will  be 
addressed  by  these  amendments  are  the 
adverse  effects  of  exposure  to  ionizing 
radiation  that  can  result  from 
procedures  utilizing  diagnostic  x-ray 
equipment.  These  adverse  effects  are 
well  known  and  have  been  extensively 
studied  and  docimiented.  Thev  are 
generally  categorized  into  tv\    types — 
"deterministic"  and  "stochastic." 
Deterministic  effects  are  those  that 
occur  with  certainty  in  days  or  weeks  or 
months  following  irradiation  whose 
cumulative  dose  exceeds  a  threshold 
characteristic  of  the  effect.  Above  the 
threshold,  the  severity  of  the  resulting 
injury  increases  as  the  radiation  dose 


increases.  Examples  of  such  effects  are 
the  development  of  cataracts  in  the  lens 
of  the  eye  and  skin  "bums."  Skin  is  the 
tissue  that  often  receives  the  highest 
dose  frtim  external  radiation  sources 
such  as  diagnostic  or  therapeutic  x-ray 
exposure.  Depending  on  the  magnitude 
of  the  dose,  skin  injuries  from  radiation 
can  range  in  severity  bom  reddening  of 
the  skin  and  hair  loss  to  more  serious 
bum-like  effects  including  localized 
tissue  death  that  may  require  skin  grafts 
for  treatment  or  may  result  in 
permanent  impairment.  Stochastic 
effects  are  those  that  do  not  occur  %vith 
certainty,  but  if  they  appear,  they 
generally  appear  as  leukemia  or  cancer 
one  or  several  decades  after  the 
radiation  exposing.  The  probability  of 
the  effect  occurring  is  proportional  to 
the  magnitude  of  the  radiation  dose  in 
the  tissue. 

The  primary  risk  associated  with 
radiation  is  the  possibility  of  patients 
developing  cancer  years  after  exposure, 
and  the  magnitude  of  this  cancer  risk  is 
generally  regarded  to  increase  with 
increasing  radiation  dose.  Consistent 
with  the  conservative  approach  to  risk 
assessment  described  by  the  National 
Council  on  Radiation  Protection  and 
Measurements  (Ref.  32).  we  assimie  a 
linear  relationship  between  cancer  risk 
and  dose.  The  slope  of  this  relationship 
depends  on  age  at  exposure  and  on 
gender.  Our  benefits  analysis  presented 
in  section  VI.H  is  based  on  linear 
interpolations  of  cancer-mortality  risk 
per  dose  derived  bom.  BEIR  V  table  4- 
3  (Ref.  22)  values  reduced  by  a  dose-rate 
effectiveness  factor  of  2  for  solid  cancers 
(Ref.  30).  The  values  used  in  our 
analysis  are  represented  in  the  following 
graph  in  figure  1  of  the  excess  lifetime- 
probability  for  death  per  dose  associated 
with  radiation  exposure. 
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FDA  underscores  the  overarching 
uncertainty  in  these  projections  with  the 
following  statement  adopted  firom 
CIRRPC  Science  Panel  Report  No.  9 
(Ref.  30): 

The  estimations  of  radiation-associated 
cancer  deaths  were  derived  from  linear 
extrapolation  of  nominal  risk  estimates  for 
lifetime  total  cancer  mortality  from  doses  of 
0.1  Sv.  Other  methods  of  extrapolation  to  the 
low-dose  region  could  yield  higher  or  lower 
numerical  estimates  of  cancer  deaths.  At  this 
time  studies  of  human  populations  exposed 
at  low  doses  are  inadequate  to  demonstrate 
the  actual  level  of  risk.  There  is  scientific 
uncertainty  about  cancer  risk  in  the  low-dose 
region  below  the  range  of  epidemiologic 
ol»ervation,  and  the  possibility  of  no  risk 
cannot  be  excluded. 

We  project  that  the  equipment 
features  that  would  be  required  by  three 
of  the  proposed  amendments  will 
promote  the  bulk  of  radiation  dose 
reduction  and  hence  cancer  risk 
reduction:  (1)  Displays  of  radiation  time, 
rate,  and  dose  values;  (2)  more  filtration 
of  lower-energy  x  rays;  and  (3)  improved 
geometrical  efficiency  of  the  x-ray  field 
achieved  through  tighter  collimation. 
We  assiune  that  the  display  amendment 
would  reduce  dose  on  the  order  of  16 
percent.  This  assumed  value  is  one-half 
of  a  32  percent  dose  reduction  observed 
for  several  x-ray  modalities  in  the 
United  Kingdom  (UK)  between  1985 
and  1995.  We  assume  that  one-half  of 
the  UK  dose  reduction  was  due  to 
technology  improvements  alone, 
whereas  the  other  half  stemmed  from 
the  quality  assiurance  use  of  reference 
dose  levels  and  patient  dose  evaluation. 
The  16  percent  dose  reduction  that  we 
project  for  the  display  amendment  thus 
presiunes  facility  implementation  of  a 
quality  assurance  program  making  use 
of  the  displayed  values.  This  analysis 
and  other  assumptions — 6  percent  dose 
reduction  for  the  filtration  amendment, 
1  to  3  percent  dose  reduction  for  the 
collimation  amendment — are  detailed  in 
Ref.  29.  We  invite  comment  on  these 
assumptions. 

Until  recently,  the  principle  radiation 
detriment  for  patients  imdergoing  x-ray 
procediues  was  the  risk  of  inducing 
cancer  and,  to  a  lesser  extent,  heritable 
genetic  malformations.  Since  1992, 
however,  approximately  80  reports  of 
serious  radiation-induced  skin  injury 
associated  with  fluoroscopically-guided 
interventional  therapeutic  procediues 
have  been  published  in  the  medical 
literature  or  reported  to  FDA.  Many  of 
these  injuries  involved  significant 
morbidity  for  the  affected  patients. 
FDA's  experience  with  reports  of  such 
adverse  events  leads  the  agency  to 
believe  that  the  number  of  these  injuries 
is  very  likely  underreported,  given  the 
total  number  of  interventional 


procediues  currently  performed. 
Additionally,  there  is  the  lack  of  any 
clearly  understood  requirement  or 
incentive  for  health  care  facilities  to 
report  such  injuries.  With  the  advance 
of  fluoroscopic  technology  and  the 
proliferating  use  of  interventional 
procedtues  by  practitioners  not 
traditionally  specializing  in  the  field, 
and  therefore  not  completely  familiar 
with  dose-sparing  techniques,  FDA 
expects  an  increasing  risk  of  radiation 
btims  that  warrants  die  changes  to  the 
x-ray  equipment  performance  standard 
through  the  proposed  amendments. 

D.  Constraints  on  the  Impact  Analysis 

It  is  FDA's  opinion  that  the  proposed 
amendments  would  offer  public  health 
benefits  that  warrant  their  costs. 
However,  the  agency  has  had  difficulty 
thus  far  accessing  pertinent  information 
from  stakeholders  to  help  quantify  the 
impact  of  the  proposal  and  alternatives. 
In  view  of  the  limited  information 
available  with  which  to  develop 
estimates  of  the  costs  and  benefits,  FDA 
solicits  comments,  data,  and  opinions  as 
to  whether  the  potential  health  benefits 
of  the  proposed  amendments  would 
justify  their  costs.  FDA  will  use  all 
information  and  comments  received  to 
revise  the  impact  assessment  in 
reaching  a  final  determination  as  to  the 
appropriateness  of  the  proposed 
amendments. 

The  principal  costs  associated  with 
the  proposed  amendments  would  be  the 
increased  costs  to  manufacturers  to 
produce  equipment  that  will  have  the 
featiu^s  required  by  the  amendments. 
FDA  has  made  an  estimate  of  potential 
cost.  The  cost  estimate  is  based  on  a 
number  of  assiunptions  designed  to 
assure  that  the  potential  cost  is  not 
underestimated.  FDA  anticipates  that 
the  actual  costs  of  these  amendments  to 
be  significantly  less  than  the  upper-limit 
estimate  developed.  Manufactiuers  of 
diagnostic  x-ray  systems  are  luged  to 
provide  detailed  comments  on  the 
anticipated  costs  of  these  amendments 
that  will  enable  refinement  of  these  cost 
estimates. 

The  benefits  that  are  expected  to 
result  from  these  amendments  are 
reductions  in  acute  skin  injuries  and 
radiation-induced  cancers.  The 
proposed  amendments  would  have  two 
types  of  impact  that  reduce  patient  dose 
and  associated  radiation  detriment 
without  compromising  image  Quality. 

The  first  type  of  change  involves 
several  newly  required  equipment 
features  that  would  directly  affect  the 
intensity  or  size  of  the  x-ray  field.  These 
are  the  requirements  addressing  x-ray 
beam  quaUty,  x-ray  field  limitation, 
limits  on  maximum  radiation  exposure 


rate,  and  MSSD  for  mini  C-arm 
fluoroscopic  systems.  Almost  all  of  the 
changes  that  directly  affect  x-ray  field 
size  or  intensity  would  bring  the 
performance  standard  requirements  into 
agreement  with  existing  international 
voluntary  standards.  To  the  extent  that 
these  requirements  are  included  in 
voluntary  standards  that  have  a  growing 
influence  in  the  international 
marketplace,  the  radiological 
commimity  has  already  recognized  their 
benefit  and  appropriateness.  Moreover, 
harmonization  within  a  single 
international  framework  would  obviate 
the  expense  for  manufacturers  to 
produce  more  than  one  line  of  products 
for  a  single  global  marketplace. 

The  second  type  of  change  that  would 
be  required  by  these  amendments 
involves  the  information  to  be  provided 
by  the  manufacturer  or  directly  by  the 
system  itself  that  may  be  utilized  by  the 
operator  to  more  efficiently  use  the  x- 
ray  system  and  thereby  reduce  patient 
dose.  There  is  wide  support  for  and 
anticipation  of  these  new  features  by 
many  knowledgeable  users  of 
fluoroscopic  systems.  Similar 
requirements  were  recently  included  in 
a  new  international  voluntary  standard. 

E.  Baseline  Conditions 

The  cost  of  the  proposed  amendments 
to  the  x-ray  equipment  performance 
standard  would  be  borne  primarily  by 
manufacturers  of  fluoroscopic  systems. 
The  cost  for  one  of  the  nine  proposed 
amendments  would  also  affect 
manufacturers  of  radiographic 
equipment  and  is  discussed  in  detail  in 
Ref.  28.  Therefore,  this  discussion  will 
focus  primarily  on  fluoroscopy  (i.e.,  the 
process  of  obtaining  dynamic,  real-time 
images  of  patient  anatomy). 

X-ray  imaging  is  used  in  medicine  to 
obtain  diagnostic  information  on  patient 
anatomy  and  disease  processes  or  to 
visualize  the  delivery  of  therapeutic 
interventions.  X-ray  imaging  almost 
always  involves  a  tradeoff  between  the 
quality  of  the  images  needed  to  do  the 
imaging  task  and  the  magnitude  of  the 
radiation  exposure  required  to  produce 
the  image.  Difficult  imaging  tasks  may 
require  increased  radiation  exposure  to 
produce  the  images  unless  some 
significant  technological  change 
provides  the  needed  image  quality. 
Therefore,  it  is  important  that  users  of 
x-ray  systems  have  information 
regarding  the  radiation  exposiues 
required  for  the  images  that  are  being 
produced  in  order  to  make  the 
appropriate  risk-benefit  decisions. 

Equipment  meeting  the  new  standards 
in  the  proposed  amendments  would 
provide  image  quality  and  diagnostic 
information  identical  to  equipment 
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meeting  current  standards.  Therefore, 
the  clinical  usefulness  of  the  images 
provided  would  not  change.  The 
amendments  would  not  affect  the 
delivery  of  x-ray  imaging  services 
because  the  reasons  for  performing 
procedures,  the  number  of  patients 
having  procedures,  and  the  manner  in 
which  procediu'es  are  scheduled  and 
conducted  would  not  be  changed  as  a 
result  of  the  amendments.  In  addition, 
nothing  in  these  amendments  would 
adversely  affect  the  clinical  information 
or  results  obtained  from  these 
procedures.  These  amendments  would 
result  in  x-ray  systems  having  features 
that  automatically  provide  for  more 
efficient  use  of  radiation  or  featxues  that 
provide  the  physicians  using  the 
equipment  with  immediate  information 
related  to  patient  dose,  thus  enabling 
more  informed  and  efficient  use  of 
radiation.  These  amendments  would 
provide  physicians  using  fluoroscopic 
equipment  with  the  means  to  actively 
monitor  patient  radiation  doses  and 
minimize  unnecessary  exposure  or 
avoid  doses  that  could  result  in 
radiation  injury. 

Estimates  of  the  annual  numbers  of 
certain  fluoroscopic  procedures 
performed  in  the  United  States  during 
the  years  1996  or  1997  were  developed, 
as  described  in  Ref.  29,  using  data  from 
several  sources.  These  estimates  of  the 
annual  numbers  of  specific  procedures 
were  used  in  the  estimates  of  benefit 
from  the  proposed  amendments.  No 
attempt  was  made  to  account  for 
changes  in  the  annual  numbers  of 
procedures  in  future  years,  due  to  the 
large  uncertainties  in  making  such 
projections.  FDA  also  estimates  that 
over  3  million  fluoroscopically  guided 
interventional  procedures  are  performed 
each  year  in  the  United  States.  These 
procedures  are  described  as 
"interventional  procedures"  because 
they  accomplish  some  form  of  therapy 
for  patients,  often  as  an  alternative  to 
more  invasive  and  risky  surgical 
procedures.  Interventional  procedures 
may  result  in  patient  radiation  doses  in 
some  patients  that  approach  or  exceed 
the  threshold  doses  known  to  cause 
adverse  health  effects.  The  high  doses 
occiu-  because  physicians  utilize  the 
fluoroscopic  images  throughout  the 
entire  procedure,  and  such  procedures 
often  require  exposure  times 
significantly  longer  than  conventional 
diagnostic  procedures  to  guide  the 
therapy. 

FDA  records  indicate  that  about 
12,000  medical  diagnostic  x-ray  systems 
are  installed  in  the  United  States  each 
year.  Of  these,  4,200  are  fluoroscopic 
system  installations.  The  proposed 
amendments  would  apply  only  to  those 


new  systems  manufoctured  after  the 
effective  date,  therefore  affecting  the 
4,200  new  fluoroscopic  systems 
installed  annually  and  a  small  fraction 
of  radiographic  systems  that  do  not 
currently  meet  the  proposed  standard 
for  x-ray  beam  quality. 

In  modeling  the  x-ray  equipment 
market  in  the  United  States  for  the 
purpose  of  developing  estimates  of  the 
cost  of  these  amendments,  FDA 
estimates  that  there  are  approximately  a 
total  of  40  manufacturers  of  diagnostic 
x-ray  systems  in  the  United  States  and 
half  of  these  (20)  market  fluoroscopic 
systems  and  radiographic  systems.  It  is 
assumed  that  manufacturers  of 
radiographic  systems  typically  market 
20  models  of  radiographic  systems, 
while  manufactiuers  of  fluoroscopic 
systems  market  10  different  models  of 
fluoroscopic  systems. 

F.  The  Proposed  Amendments 

As  described  in  section  II  of  this 
document,  the  proposed  regulations 
may  be  considered  as  nine  significant 
amendments  to  the  ciurent  performance 
standard  for  diagnostic  x-ray  systems 
and  other  minor  supporting  changes  to 
the  standard.  The  nine  principal 
amendments  may  be  grouped  into  three 
major  impact  areas:  (1)  Amendments 
requiring  changes  to  equipment  design 
and  performance  that  would  facilitate 
more  efficient  use  of  radiation  and 
provide  means  for  reducing  patient 
exposiu«,  (2)  amendments  improving 
the  use  of  fluoroscopic  systems  through 
enhanced  information  to  users,  and  (3) 
amendments  facilitating  the  application 
of  the  standard  to  new  Matures  and 
technologies  associated  with 
fluoroscopic  systems. 

Amendments  requiring  equipment 
changes  include  changes  in  x-ray  beam 
quality;  provision  of  a  means  to  add 
additional  filtration;  changes  in  the  x- 
ray  field  limitation  requirements; 
provision  of  displays  of  values  of 
irradiation  time,  AKR,  and  cumulative 
air  kerma;  the  display  of  the  last 
fluoroscopic  image  acquired  (LIH 
feature);  specification  of  the  MSSD  for 
mini  C-arm  systems;  and  changes  to  the 
requirement  concerning  maximum 
limits  on  entrance  AKR.  Amendments 
that  would  result  in  improved 
information  for  users  are  those  requiring 
additional  information  to  be  provided  in 
user  instruction  manuals.  Amendments 
facilitating  the  application  of  the 
standard  to  new  technologies  include 
the  recognition  of  SSXI  devices, 
revisions  of  the  applicability  sections, 
and  establishment  of  additional 
definitions. 


G.  Benefits  of  the  Proposed 
Amendments 

The  proposed  amendments  would 
benefit  patients  by  enabling  physicians 
to  reduce  fluoroscopic  radiation  doses 
and  associated  detriment  and,  hence,  to 
use  the  radiation  more  efficiently  to 
achieve  medical  objectives.  The  health 
benefits  of  lowering  doses  are 
reductions  in  the  potential  for  radiation- 
induced  cancers  and  in  the  niunbers  of 
skin  bums  associated  with  higher  levels 
of  x-ray  exposure  diuing 
fluoroscopically-guided  therapeutic 
procedures.  FDA  believes  that  the 
proposed  amendments  would  not 
degrade  the  quality  of  fluoroscopic 
images  produced  while  reducing  the 
radiation  doses. 

There  is  widespread  agreement  in  the 
radiological  commimity  that  radiation 
doses  to  patients  and  staff  should  be 
kept  "as  low  as  reasonably  achievable" 
(ALARA)  as  a  general  principle  of 
radiation  protection.  In  particular, 
moreover,  recent  experience  has 
demonstrated  that  in  some  few  cases  of 
fluoroscopically-guided  interventional 
procediu^s  with  especially  long 
irradiation  times,  the  magnitudes  of  the 
radiation  doses  are  large  enough  to 
cause  serious  injury  to  the  skin.  A 
growing  number  of  patients  that  are 
potentially  at  risk  for  acute  and  long- 
term  radiation  injiuy  makes  it  important 
to  provide  fluoroscopic  systems  with 
features  that  will  assist  in  reducing  the 
radiation  to  patients  while  continuing  to 
accomplish  the  medical  objectives  of  the 
needed  procedures. 

The  proposed  amendments  would 
require  that  fluoroscopic  x-ray  systems 
provide  equipment  features  that  directly 
enable  the  user  to  reduce  radiation 
doses  and  maintain  them  ALARA. 
Furthermore,  the  amendments  would 
require  provision  of  information  to  the 
user  of  the  equipment  in  the  form  of 
additional  information  in  the  user's 
manual  or  instructions  to  enable 
improved  use  in  a  manner  that 
minimizes  patient  exposures  and,  by 
extension,  occupational  exposures  to 
medical  staff. 

There  is  wide  agreement  that 
radiation  exposures  diuing  fluoroscopy 
are  not  optimized.  For  example,  data 
from  the  1991  Nationwide  Evaluation  of 
X-ray  Trends  (NEXT)  surveys  of 
fluoroscopic  x-ray  systems  used  for 
upper  gastrointestinal  tract 
examinations  (upper  GI  exam)  indicate 
that  the  mean  entrance  AKR  is  typically 
5  cGy/min  for  an  adult  patient  (Ref.  28). 
Properly  maintained  and  adjusted 
fluoroscopic  systems  are  expected  to  be 
able  to  perform  the  imaging  tasks 
associated  with  the  upper  GI  exam  with 
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an  entrance  AKR  of  2  cGy/min  or  less 
(Ref.  8).  The  NEXT  survey  data  indicate 
significant  room  for  improvement  in 
this  aspect  of  fluoroscopic  system 
performance.  The  total  patient  dose 
could  be  significantly  reduced  were  the 
entrance  AKR  lowered  to  what  is 
currently  reasonably  achievable,  and  the 
features  required  by  the  proposed 
amendments  would  facilitate  this 
reduction. 

The  proposed  features  of  LIH  and 
real-time  display  of  entrance  AKR  and 
cumulative  entrance  air  kerma  values 
are  intended  to  provide  fluoroscopists 
with  means  to  better  limit  the  patient 
radiation  exposure.  The  LIH  feature 
would  permit  decision-making 
regarding  the  procedure  underway 
while  visualizing  the  anatomy  without 
continuing  to  expose  the  patient.  The  air 
kerma-  and  AKR-value  displays  would 
provide  real-time  feedback  to  the 
fluoroscopists  and  are  anticipated  to 
result  in  improved  fluoroscopist 
performance  to  limit  radiation  dose 
based  on  the  immediate  availability  of 
information  regarding  that  dose. 
Realization  of  the  potential  dose- 
reduction  benefits  would  require 
fluoroscopists  to  take  advantage  of  these 
proposed  features  and  optimize  the  way 
they  use  fluoroscopic  systems. 

The  potential  impact  of  the  change  in 
the  beam  quality*  requirement,  which 
would  apply  to  most  radiographic  and 
all  fluoroscopic  systems,  can  be  seen 
frtim  the  data  on  beam  quality  obtained 
fitjm  the  FDA  Compliance  Testing 
Program  for  the  current  standard.  Since 
January  1, 1996,  FDA  has  conducted 
4,832  tests  of  beam  quality,  that  is, 
measiuement  of  the  HVL  of  the  beam  for 
newly  installed  x-ray  systems.  Of  these 
tests,  only  15  systems  did  not  meet  the 
aurent  HVL  or  beam  quality 
requirement.  If  the  requirements  for 
HVL  contained  in  these  proposed 
amendments  were  used  as  the  criteria 
for  compliance,  only  698  systems  or 
14.4  percent  of  the  systems  tested  would 
have  been  found  not  to  have  complied. 
This  result  suggests  that  at  a  minimum 
approximately  15  percent  of  recently 


installed  medical  x-ray  systems  would 
have  their  beam  quality  improved  and 
patient  exposures  reduced  were  the  new 
requirement  in  place  and  applicable  to 
them. 

Ntunerous  examples  are  available  in 
the  literature  that  illustrate  the  potential 
reduction  in  patient  dose,  while 
preserving  image  quality,  that  can  result 
from  increased  x-ray  beam  filtration. 
Reference  7  demonstrates  that  the 
addition  of  1.5  to  2.0  mm  of  aluminum 
(Al)  as  additional  filtration,  which  is  the 
change  required  to  enable  systems  that 
just  meet  the  ciurent  requirement  to 
meet  the  proposed  HVL  requirement, 
would  result  in  about  a  30  percent 
reduction  in  entrance  air  kerma  and 
about  a  15  percent  reduction  in  the 
integral  dose  for  the  fluoroscopic 
examination  modeled  in  the  paper  at  80 
kVp  tube  potential.  Reduction  in 
entrance  skin  dose  (entrance  air  kerma) 
is  relevant  to  reducing  the  risk  of 
deterministic  injuries  to  the  skin,  while 
a  reduction  in  the  integral  dose  is 
directly  related  to  a  reduction  in  the  risk 
of  stochastic  effects  such  as  cancer 
induction.  Other  authors  have  described 
dose  reductions  of  a  similar  magnitude 
from  increasing  filtration  for 
radiographic  systems. 

The  requirements  proposed  in  these 
amendments  implement  many  of  the 
suggestions  and  recommendations 
developed  by  members  of  the 
radiological  community  at  the  1992 
Workshop  on  Fluoroscopy  sponsored  by 
the  American  College  of  Radiology  and 
FDA  (Ref.  8).  The  recommendations 
from  this  workshop  stressed  the  need  to 
provide  users  of  fluoroscopy  with 
improved  featiu^s  enabling  more   . 
informed  use  of  this  increasingly 
complex  equipment.  In  addition,  three 
radiological  professional  organizations 
indicated  their  opinions  to  FDA  that 
radiologists  would  use  the  new  features 
to  better  manage  patient  radiation 
exposiue. 

H.  Estimation  of  Benefits 

Projected  benefits  are  quantified 
below  in  terms  of:  (1)  CoUective  dose 


savings,  (2)  numbers  of  lives  spared 
premature  death  associated  with 
radiation-induced  cancer,  (3)  collective 
years  of  life  spared  premature  death,  (4) 
numbers  of  reports  of  fluoroscopic  skin 
bums  precluded,  and  (5)  pecuniary 
estimates  associated  with  the  preceding 
four  items.  The  estimates  represent 
average  annual  benefits  projected  to 
ramp  up  diuing  a  10-year  interval  in 
which  new  fluoroscopic  systems 
conforming  to  the  proposed  rules  are 
phased  into  use  in  the  United  States. 
(FDA  assumes  that  10  years  after  the 
effective  date  of  the  proposed  rules  all 
fluoroscopic  systems  then  in  use  would 
conform  to  those  rules  and  that 
associated  recurring  benefits  would 
continue  to  accme  at  constant  rates.l 
Annual  pecuniary  estimates  that  are 
averaged  over  the  10-year  ramp-up 
interval  and  that  are  associated  with 
prevention  of  cancer  incidence, 
preclusion  of  premature  mortality,  and 
obviation  of  cancer  treatment  are  based 
on  the  projected  numbers  of  lives  spared 
premature  death.  These  pecuniary 
estimates  are  valued  in  current  dollars 
using  a  7  percent  discount  rate  covering 
the  identical  10-year  evaluation  period 
used  in  the  cost  analysis  (see  section 
VI.I).  Based  on  an  economic  model  of 
society's  willingness  to  pay  a  premium 
for  high-risk  jobs,  we  associate  a  value 
of  $5  million  for  each  statistical  death 
avoided.  $25,000  for  preclusion  of  each 
cancer  treatment,  and  $5,000  for 
preclusion  of  cancer's  psychological 
impact.  Life  benefits  would  be  realized 
20  years  following  exposure  (after  a 
period  of  10  years  of  cancer  latency 
followed  by  a  period  of  10  years  of 
survival).  Details,  notes,  and  references 
for  this  analysis  are  provided  in  Ref.  29. 
The  low,  middle,  and  high  estimates  in 
table  6  of  this  document  correspond 
respectively  to  the  5th,  median,  and 
95th  percentile  points  of  nominal 
probability  distributions.  Estimation  of 
the  confidence  intervals  associated  with 
these  distributions  is  explained  in  the 
following  paragraphs. 


Table  6.— Projections  of  Annual  Benefits  in  United  States 

FOR  OtSPLAY.  COLLIMATION,  AND  FILTRATION  RULES  APPUED  TO  PTCA.  CA,  AND  UGI  PROCEDURES' 


5th  Percentile 


Median 


95th  PeicentHe 


Average  Annual  Dose  and  Life  Savings  In  the  First  10  Years  After  Effective  Date 
of  Proposed  Rules 


I        Collective  dose  savings  (person-sievert) 


3,202 


7,231 


16,330 


Number  of  lives  spared  premature  death  from  cancer 


62 


223 


806 


Years  of  Hfe  spared  premature  death  from  cancer 


1.131 


4.094 


14.818 
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Table  6.— Projections  of  Annual  Benefits  in  United  States— Continued 

FOR  DISPLAY.  COLLIMATKDN.  AND  FILTRATION  RULES  APPLIED  TO  PTCA,  CA.  AND  UGI  PROCEDURES' 


5th  Percentile 


Median 


95th  Percentile 


Number  of  reported  skin  bums  precluded 


0.5 


1.1 


2.4 


Average  Annual  Amortized  Pecuniary  Savings  in  the  First  10  Years  After  Effective 
Date  of  Proposed  Rules 


Prevention  of  premature  death  from  cancer  ($  millions) 


78.61 


285.03 


1,032.75 


Obviation  of  cancer  treatment  ($  mWions) 


9.71 


35.21 


127.56 


Obviation  of  radiation  bum  treatment  and  loss  ($  millions) 


0.03 


0.07 


0.16 


Total  ($  mHHons) 


88.35 


320.31 


1.160.48 


1  PTCA:  percutaneous  transluminal  coronary  angioplasty;  CA:  cardiac  catheterization  with  coronary  arteriography  or  angiography;  UGI:  upper 
gastrointestinal  fluoroscopy 


For  the  most  part,  these  projections 
are  based  on  a  benefits  analysis  (Ref.  29, 
available  at  http://www.fda.gov/cdrh/ 
radhlth/021501_xray.html)  whose 
domain  is  intended  to  be  representative 
but  not  exhaustive  of  prospective 
savings.  To  keep  the  analysis  finite  and 
manageable,  it  is  limited  to  the  three 
proposed  amendments  (sections  Il.E. 
II.F,  and  II. K  of  this  document)  that 
would  most  reduce  radiation  dose  in 
several  of  the  most  common 
fluoroscopic  procedures.  The 
procedures  considered  are  those  of 
PTCA.  CA,  and  UGI.  There  are  other 
very  highly  utilized  fluoroscopic 
procedures,  for  example,  the  barium 
enema  examination,  whose  dose  savings 
might  be  of  comparable  magnitude  to 
those  of  UGI.  that  are  not  included  at  all 
in  this  analysis.  The  three  amendments 
considered  would  require  new 
fluoroscopic  x-ray  systems  to:  (1) 
Display  the  rate,  time  and  cumulative 
total  of  radiation  emission;  (2)  collimate 
the  x-ray  beam  more  efficiently;  and  (3) 
filter  out  more  of  the  low  energy  x-ray 
photons  from  the  x-ray  beam.  Proposed 
requirements  for  the  source-skin 
distance  for  small  c-arm  fluoroscopes 
(section  II.J  of  this  document)  and  for 
provision  of  the  last-image  hold  feature 
on  all  fluoroscopic  systems  (section  ILL 
of  this  document)  will  also  directly 
reduce  dose,  but  their  dose  reductions 
are  expected  to  be  much  smaller  than 
those  associated  with  the  preceding 
proposed  changes.  The  remaining 
amendments  can  be  characterized  as 
clarifications  of  the  applicability  of  the 
standard,  changes  in  definitions, 
corrections  of  errors,  and  other  changes 
that  contribute  generally  to  the 
effectiveness  of  implementation  of  the 
standard. 

Most  of  the  assumptions,  rationales, 
and  data  sources  underlying  the  benefit 
projections  are  explicitly  detailed  in 
Ref.  29  and  its  notes  and  references. 


That  analysis,  however,  is  incomplete 
insofar  as  it  refers  only  to  a  single  set 
of  point  estimates.  In  order  to  develop 
a  range  of  projections  with  a  nominally 
high  level  of  confidence,  several 
additional  assumptions  are  needed. 
Among  the  most  important  of  the 
underpinnings  of  the  analysis  are:  (1) 
The  projected  percentage  dose 
reductions  corresponding  to  the  three 
amendments  considered  and  (2)  the 
dependence  on  the  risk  estimates  for 
cancer  mortality  from  the  U.S.  National 
Research  Council  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation 
(BEIR  V)  (Ref.  22).  For  the  former,  FDA 
assumes  a  relative  uncertainty  of  a 
factor  of  2  (lower  or  higher)  to  represent 
the  range  in  projected  dose  reductions 
consistent  with  a  range  of  confidence  of 
about  90  percent  in  the  findings  and 
assiunptions  (Ref.  29). 

With  respect  to  the  dependence  on 
the  BEIR  V  estimates,  FDA  follows  two 
reconunendations  of  the  Office  of 
Science  and  Technology  Policy  (OSTP) 
Conunittee  on  Interagency  Radiation 
Research  and  Policy  Coordination 
(CIRRPC)  Science  Panel  Report  No.  9 
(Ref.  30)  that  represent  the  Federal 
consensus  position  for  radiation  risk- 
benefit  evaluation:  First,  we  apply  a  • 
value  of  2  as  the  dose-rate  effectiveness 
factor  (DREF)  in  the  projections  of 
niunbers  of  solid,  non-leukemia  cancers. 
Adopting  a  DREF  value  of  2  in  the 
analysis  nearly  halves  the  Ref.  29  modal 
point  projections  of  the  numbers  of  lives 
and  years  of  life  spared  premature  death 
from  cancer.  A  DREF  value  of  2  implies 
that  diagnostic  or  interventional 
fluoroscopy  is  a  relatively  low  dose-rate 
modality.  There  are  ambiguous 
assessments  of  that  proposition: 
Although  BEIR  V  (Ref.  22.  pp.  171,  220) 
considers  most  medical  x-ray  exposures 
to  correspond  to  high-dose  rates  (for 
which  the  DREF  is  assumed  to  equal  1 
for  solid  cancers),  ICRP  Publication  73 


(Ref.  16,  p.  6)  states  just  as 
unequivocally  that  risk  factors  reduced 
by  a  DREF  larger  than  1  (i.e.,  for  low 
dose-rate  modalities)  "are  appropriate 
for  all  diagnostic  doses  and  to  most  of 
the  doses  in  tissues  remote  from  the 
target  tissues  in  radiotherapy." 
Recognizing  these  contrary  views  of  the 
detrimental  biological  effectiveness 
associated  with  the  rates  of  delivery  of 
fluoroscopic  radiation,  we  assimie  a 
factor  of  2  uncertainty  in  the  DREF  to 
span  a  90  percent  range  of  confidence. 
The  second  recommendation  that  FDA 
adopts  bom  CIRPPC  Panel  Report  No.  9 
(Ref.  30)  is  the  interpretation  Uiat  a 
factor  of  2  relative  uncertainty 
represents  the  BEIR  V  Conunittee's 
estimation  of  the  90  percent  confidence 
interval  for  mortality  risk  estimates  (Ref. 
22).  The  latter  value  also  agrees  with 
that  in  the  recent  review  of  the  United 
Nations  Scientific  Committee  on  the 
Effects  of  Atomic  Radiation  in  the 
"UNSCEAR  2000  Report"  (Ref.  31). 

All  of  the  contributions  of  relative 
uncertainty  appropriate  for  the 
projections  of  collective  dose  savings, 
lives  and  years  of  life  spared  prematxue 
death  associated  with  radiation-induced 
cancer,  numbers  of  reports  of 
fluoroscopic  skin  bums  precluded,  and 
associated  pecuniary  estimates  are 
simuned  in  quadrature.  For  the 
projected  collective  dose  savings,  the 
root  quadrature  sum  yields  an  overall 
relative  uncertainty  of  a  factor  of  2.3 
lower  and  higher  than  the  modal  point 
estimates  and  corresponding 
respectively  to  the  5th  and  95th 
percentiles  of  a  nominal  distribution  of 
confidence;  for  the  projected  numbers  of 
lives  and  years  of  life  spared  prematiue 
death,  the  overall  relative  iincertainty  is 
a  factor  of  3.6  lower  and  higher. 
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/.  Costs  of  Implementing  the  Proposed 
Regulations 

Costs  to  manufacturers  of  fluoroscopic 
and  radiographic  systems  would 
increase  due  to  these  proposals.  FDA 
would  also  experience  costs  for 
increased  compliance  activities.  Some 
costs  represent  one-time  expenditures  to 
develop  new  designs  or  manufecturing 
processes  to  incorporate  the  regulatory 
changes.  Other  costs  are  the  ongoing 
costs  of  providing  improved  equipment 
performance  and  features  with  each 
installed  imit.  FDA  developed  unit  cost 
estimates  for  each  required  activity  and 
multiplied  the  respective  imit  cost  by 
the  relevant  variables  in  the  affected 
industry  segment.  One-time  costs  are 
amortized  over  the  estimated  useful  life 
of  a  fluoroscopy  system  (10  years)  using 
a  7  percent  discoimt  rate.  This  allows 
costs  to  be  analyzed  as  average 
aimualized  costs  as  well  as  first  year 
expenditures. 

FDA  developed  these  cost  estimates 
based  on  its  experience  with  the 
industry  and  its  knowledge  regarding 
design  and  manufactiuing  practices  of 
the  industry.  Initially,  gross,  upper- 
boimd  estimates  were  selected  to  ensure 
that  expected  costs  were  adequately 
addressed.  The  initial  assumptions  and 
estimates  were  posted  on  FDA's  Web 
site  and  circulated  to  the  affected 
industry  for  conunent  in  July  2000.  FDA 
received  no  comments  on  these  initial, 
upper-bound  estimates  and  therefore 
believes  that  they  were  generally  in  line 
with  industry  expectations.  Since  then, 
in  order  to  refine  the  estimates  to 
provide  a  more  accurate  representation 
of  the  upper-bound  costs  of  the 
proposed  amendments,  FDA  re- 
examined its  estimating  assimiptions 
and  reduced  some  unit  cost  figures 
based  on  the  expectation  that  future 
economies  of  scale  would  reducQ  the 
expense  of  some  required  features.  This 
section  presents  a  brief  discussion  of  the 
cost  estimates.  A  detailed  description  of 
this  analysis  is  given  in  Ref.  33. 

FDA  has  no  information,  indication, 
or  economic  presiunption  that  costs 
estimated  to  be  borne  by  manufacturers 
would  be  passed  on  to  purchasers.  The 
cost  analysis  therefore  is  limited  to 
those  parties  who  would  be  directly 
affected  by  the  adoption  of  the  proposed 
amendments,  namely,  manufacturers 
and  FDA  itself.  FDA  requests  any 
information  on  the  costs  that  would  be 
imposed  by  these  new  requirements  that 
would  aid  in  refining  the  cost  estimates. 

1.  Costs  Associated  With  Requirements 
Affecting  Equipment  Design 

The  agency  estimates  that 
approximately  one-half  (20)  of  the 


manufacturers  of  x-ray  systems  will 
have  to  make  design  and  manufacttuing 
changes  to  comply  with  the  revised 
beam  quality  requirements.  It  is 
estimated  that  a  total  of  200  x-ray 
models  would  be  affected,  with  a  one- 
time cost  of  at  most  $20,000  per  model. 
These  numbers  result  in  an  estimated 
first  year  expenditure  of  $4.0  million  to 
redesign  systems  to  meet  the  new  beam 
quality  requirement. 

It  will  be  necessary  for  manufacturers 
of  fluoroscopic  systems  equipped  with 
x-ray  tubes  with  high  heat  capacity  to 
redesign  some  sjrstems  to  provide  a 
means  to  add  additional  beam  filtration. 
FDA  estimates  a  design  cost  of  $50,000 
per  model.  A  total  of  100  models  are 
likely  to  be  affected  for  a  one-time  cost 
of  $5.0  million  to  fluoroscopic  system 
manufacturers.  In  addition,  each  system 
would  cost  more  to  manufacture 
because  of  the  increased  costs  for 
components  to  provide  the  added 
featiu«.  The  increased  cost  of  this  added 
feature  is  estimated  at  $1,000  per 
fluoroscopic  system.  A  total  oi  650 
fluoroscopic  systems  are  estimated  to  be 
installed  annually  with  high  heat 
capacity  x-ray  tubes,  resulting  in  a  total 
of  $0.65  million  in  increased  annual 
costs. 

Modification  of  x-ray  systems  to  meet 
the  revised  requirement  for  field 
limitation  will  entail  either  changes  in 
installation  and  adjustment  procedures, 
or  redesign  of  systems.  Each 
fluoroscopic  system  would  need  either 
modification  in  the  adjustment 
procedure  for  the  collimators  (for  which 
new  installation  and  adjustment 
procedures  woiUd  be  developed  at  an 
estimated  one-time  cost  of  $20,000  per 
model)  or  collimators  would  need  to  be 
redesigned  at  an  estimated  cost  of 
$50,000  per  model.  FDA  has  assumed 
that  one-half  of  all  flouroscopic  x-ray 
system  models  (5  models  each  for  20 
manufacturers)  would  need 
modifications  to  meet  the  new 
requirement,  while  the  remainder 
would  either  meet  the  new  requirement 
or  coiUd  meet  it  through  very  minor 
modifications  in  the  collimator 
adjustment  procedure.  For  those  system 
models  not  meeting  the  new 
requirement,  it  is  assumed  that  a 
redesign  of  the  collimator  system  is 
required  at  a  cost  of  about  $50,000  per 
model,  leading  to  an  upper-bound 
estimate  of  the  total  redesign  cost  of 
$5.0  million  (20  manufactrirers  x  5 
models  X  $50,000).  All  stationary 
fluoroscopic  systems  would  most  likely 
need  redesigned  collimators  that  would 
add  an  additional  $2,000  per  new 
system  due  to  increased  complexity  of 
the  collimator.  An  aimual  industry  cost 
increase  of  $5.0  million  accounts  for  all 


2,500  anntial  installations  of  systems 
with  these  more  expensive  collimators. 

The  proposals  to  modify  the 
requirement  limiting  the  maximum 
entrance  AKR  and  to  remove  the 
exception  to  the  limit  during  recording 
of  images  in  analog  format  using  a  video 
recorder  will  only  affect  the  adjustment 
of  newly  installed  systems  having  such 
recording  capability.  This  requirement 
is  not  expected  to  impose  significant 
costs. 

FDA  is  proposing  that  all  fluoroscopic 
systems  include  displays  of  irradiation 
time.  AKR.  and  cumulative  air  kerma  to 
assist  operators  in  keeping  track  of 
patient  exposures  and  avoiding 
overexposures.  Each  model  of 
fluoroscopic  system  would  need  to  be 
redesigned  (at  a  maximum  estimated 
cost  of  $50,000  per  model)  for  a  one- 
time estimated  cost  of  $10.0  million 
(200  models  x  $50,000).  Accessory  or 
add-on  equipment  for  existing 
fluoroscopic  systems  that  provide 
similar  iniormation  are  currently 
available  for  an  additional  cost  of  over 
$10,000  per  systein.  However.  FDA 
expects  the  average  manufacturing  cost 
of  including  such  a  feature  as  an  integral 
feature  of  a  fluoroscopic  system  to  be 
less  than  $4,000  per  system,  due  to 
achievable  economies  of  scale  and 
integration  with  other  system  computer 
capabilities.  This  assumption  results  in 
annual  cost  increases  of  $16.8  million 
(4,200  annual  installations  x  $4,000). 

The  proposed  amendments  would 
require  that  all  newly  manufactured 
fluoroscopic  systems  be  provided  with 
LIH  capability.  FDA  expects  that  10 
fluoroscopic  system  manufacturers 
would  need  to  redesign  their  systems  to 
include  this  technology  at  a  maximum 
cost  of  $100,000  per  manufacturer.  Total 
one-time  design  costs  would  eqiial  $1.0 
million  for  the  industry  (10 
manufacturers  x  $100,000).  It  is 
estimated  that  about  half  of  the  new 
systems  installed  would  already  be 
equipped  with  this  feature.  Thus,  about 
half  of  the  newly  installed  systems  that 
ciirrently  do  not  provide  this  feature 
would  need  it.  FDA  estimates  that  the 
cost  would  be  an  additional  $2,000  for 
each  system  required  to  have  this  , 
feature.  Thus,  annual  costs  would 
increase  by  $4.2  million  (2,100  annual 
systems  x  $2,000). 

The  amendment  clarifying  the 
requirement  for  MSSD  for  small  C-arm 
systems  is  anticipated  to  require 
redesign  of  several  of  these  systems.  As 
there  are  only  three  manufactiuers  of 
these  systems,  and  the  redesign  costs  are 
estimated  to  be  no  more  than  $50,000 
per  system,  the  total  one-time  cost  for 
this  change  would  be  $0.2  million.  The 
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average  annualized  cost  of  this  proposed 
change  would  be  negligible. 

In  summary,  total  industry  costs  for 
compliance  with  the  amendments  in  the 
area  of  equipment  design  include  one- 
time costs  of  $25.2  million.  This  total 
equals  an  average  annualized  cost  (7 
percent  discount  rate  over  10  years)  of 
$3.6  million.  In  addition,  annual 
recurring  costs  for  new  equipment 
features  associated  with  these  proposed 
provisions  are  expected  to  equal  $26.7 
million. 

2.  Costs  Associated  With  Additional 
Information  for  Users 

The  proposed  amendments  would 
require  that  additional  information  be 
provided  in  the  user  instructions 
regarding  fluoroscopic  systems.  FDA 
has  estimated  that  each  model  of 
fluoroscopic  system  would  need  a 
revised  and  augmented  instruction 
manual  at  a  cost  of  less  than  $5,000  per 
model.  This  is  equal  to  a  maximum  one- 
time cost  of  $1.0  million  (200  models  of 
fluoroscopic  systems  x  $5,000)  and 
implies  maximiun  average  annualized 
costs  of  $0.14  million.  In  addition,  each 
newly  installed  system  would  include 
cm  improved  instruction  manual.  FDA 
estimates  a  cost  of  $20  per  manual  for 
printing  and  distribution  of  the  required 
additional  information.  Each  of  the 


4,200  installed  fluoroscopy  systems 
would  include  a  revised  manual  for  an 
annual  cost  of  approximately  $0.1 
million. 

Related  to  the  requirements  for 
additional  information  is  the  proposal  to 
change  the  quantity  used  to  describe  the 
radiation  produced  by  the  x-ray  system. 
Because  the  change  to  use  of  the 
quantity  air  kerma  does  not  require  any 
changes  or  actions  on  the  part  of 
manufacturers  or  users,  there  is  no 
significant  cost  associated  with  it. 

3.  Costs  Associated  With  Clarifications 
and  Adaptations  to  New  Technologies 

The  new  definitions  and  clarifications 
of  applicability  proposed  for  the 
standard  do  not  pose  any  significant 
new  or  additional  costs  on 
manufactiuers. 

4.  FDA  Costs  Associated  With 
Compliance  Activities 

FDA  costs  would  increase  due  to  the 
increased  compliance  activities  that 
would  result  from  these  proposed 
regulations.  In  addition,  FDA  would 
experience  implementation  costs  in 
developing  and  publicizing  the  new 
requirements.  FDA  has  estimated  that 
approximately  five  full-time  equivalent 
employees  (FTEs)  would  be  required  to 
implement  the  proposed  regulations  and 


conduct  training  of  field  inspectors. 
Using  the  ciurent  estimate  of  $117,000 
per  FTE,  the  one-time  cost  of 
implementation  to  FDA  is 
approximately  $0.6  million.  Amortizing 
this  cost  over  a  10-year  evaluation 
period  using  a  7  percent  discount  rate 
results  in  average  annualized  costs  of 
about  $0.1  million.  Ongoing  costs  of 
aimual  compliance  activities  are 
expected  to  require  about  three  FTEs,  or 
a  little  more  than  $0.3  million  per  year. 

5.  Total  Costs  of  the  Proposed 
Regulation 

.The  estimated  costs  of  the 
amendments  identified  as  having  any 
significant  cost  impact  are  summarized 
in  table  7  of  this  dociunent.  The  costs 
are  identified  as  non-reciuring  costs  that 
must  be  met  initially  or  as  annual  costs 
associated  with  continued  production  of 
systems  meeting  the  proposed 
requirements  or  additional  annual 
enforcement  of  the  amendments.  The 
total  annualized  cost  of  the  proposed 
regulations  (averaged  over  10  years) 
equals  $30.8  million,  of  which  $30.4 
million  would  be  borne  by 
manufactiu«rs.  The  annualized  estimate 
of  $30.8  million  represents  amortization 
of  first  year  costs  of  $53.8  million  and 
expenditures  from  years  2  through  10  of 
$27  million  annually. 


Table  7.— Summary  of  Costs  of  Amendments 


Amendment  Described  in  Section 

Non-recurring  Costs  to 
Manufacturers  ($  mil- 
lions) 

Non-recurring  Costs  to 
FDA  ($  millions) 

Annual  Costs  to  Manu- 
facturers ($  millions) 

Annual  Costs  to  FDA 
($  millions) 

II.A 

none 

0.0059 

none 

none 

II.B 

hone 

0.0324 

none 

none 

II.D 

1.0 

none 

0.084 

0.0117 

HE 

9.0 

0.0117 

0.650 

none 

II.F 

5.0 

0.0468 

5.0 

none 

II.G.  II.H.  and  ll.l 

none 

rK>ne 

none 

none 

II.J 

0.150 

0.0234 

none 

none 

II.K 

10.0 

0.4680 

16.8 

0.2340 

ILL 

1.0 

0.0234 

4.2 

none 

Total 

26.150 

0.6026 

26.734 

0.2457 

Therefore,  during  the  first  10  years 
after  the  effective  date  of  the  proposed 
amendments,  the  average  annual  cost  is 
estimated  to  be  $30.8  million,  compared 
to  a  projected  average  annual  benefits  of 
$320  million,  within  a  range  estimated 
between  $88  million  and  $1.2  billion. 


/.  Small  Business  Impacts 

FDA  believes  that  it  is  likely  that  the 
proposed  rule  will  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  and  has  conducted  an  IRFA. 
This  analysis  is  designed  to  assess  the 
impact  of  the  proposed  rule  on  small 
entities  and  alert  any  impacted  entities 
of  the  expected  impact. 


1 .  Description  of  Impact 

The  objective  of  the  proposed 
regulation  is  to  reduce  the  likelihood  of 
adverse  events  due  to  unnecessary 
exposure  to  radiation  during  diagnostic 
x-ray  procedures,  primarily  fluoroscopic 
procedures.  The  amendments  would 
accomplish  this  by  requiring 
performance  features  on  all  fluoroscopic 
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x-ray  systems  that  would  protect 
patients  and  health  personnel  while 
maintaining  image  quality. 

Manu&ctiu«rs  of  diagnostic  x-ray 
systems,  including  fluoroscopy 
equipment,  are  grouped  withdn  the 
North  American  Industry  Classification 
System  (NAICS)  industiy  code  334517 
(Irradiation  Apparatus  Maniifacturers)*. 
The  Small  Business  Administration 
(SBA)  classifies  as  "small"  any  entity 
with  500  or  fewer  employees  within  this 
industry.  Relatively  small  numbers  of 
employees  typify  firms  within  this 
NAJCS  code  group.  About  one-half  of 
the  establishments  within  this  industry 
employ  fewer  than  20  workers,  and 
companies  have  an  average  of  1.2 
establishments  per  company.  The 
manufacturers  are  relatively  specialized, 
with  about  84  percent  of  company  sales 
coming  from  within  the  affected 
industry.  In  addition,  97  percent  of  all 
shipments  of  irradiation  equipment 
originate  by  manufacturers  classified 
within  this  industry. 

The  Manufacturing  Industry  Series 
report  on  Irradiation  Apparatus 
Manufecturing  for  NAICS  code  334517 
from  the  1997  Economic  Census 
indicates  136  companies  having  154 
establishments  for  this  industry  in  the 
United  States.  This  report  also  indicates 
that  only  15  of  these  establishments 
have  250  or  more  employees,  with  only 
5  establishments  having  more  than  500 
employees.  Therefore,  this  industry 
sector  is  predominately  composed  of 
firms  meeting  the  SBA  description  of  a 
"small  entity."  Of  the  total  value  of 
shipments  of  $3,797,837,000  for  this 
industry,  73  percent  are  bom  the  15 
establishments  with  250  or  more 
employees.  Thus,  for  the  purposes  of  the 
IRFA,  most  of  the  diagnostic  x-ray 
equipment  manufacturing  firms  that 
will  be  affected  by  these  proposed 
amendments  are  small  entities. 

The  impact  of  the  proposed 
amendments  will  be  similar  on 
manufacturers  of  diagnostic  x-ray 
systems,  whether  or  not  they  are  small 
entities.  This  impact  is  the  increased 
costs  to  design  and  manufacture  x-ray 
systems  that  meet  the  new 
requirements.  For  those  manufacturers 
that  produce  smaller  numbers  of 
systems  per  year,  the  impact  of  the  cost 
of  system  redesign  to  meet  the  new 
requirements  will  result  in  a  greater  per 
unit  cost  impact  than  for  manufacturers 
with  a  high  volume  of  imit  sales  over 
which  the  development  costs  may  be 
spread.  This  may  have  a 


*NAICS  has  replaced  the  Standard  Industrial 
Classification  (SIC)  codes.  NAICS  Industry  Group 
334517  (Irradiation  Apparatus)  coincides  with  SIC 
Group  3844  (X-Ray  Apparatus  and  Tubing). 


disproportionate  impact  on  the  very 
small  firms  with  a  low  volume  of  sales. 
FDA  considered  whether  there  were 
approaches  that  could  be  taken  to 
mitigate  this  impact  on  the  firms 
producing  the  smaller  numbers  of 
systems.  FDA,  however,  identified  no 
feasible  way  to  do  this  and  also 
accomplish  the  needed  public  health 
protection.  The  proposed  radiation- 
safety-related  requirements  are 
appropriate  for  any  x-ray  system, 
independent  of  the  circumstances  of  the 
manufacturer.  FDA  considers  it 
appropriate  for  any  firm  producing  x-ray 
systems  to  provide  the  level  of  radiation 
protection  that  will  be  afforded  by  the 
revised  standard.  Patients  receiving  x- 
ray  examinations  or  procedures  warrant 
the  same  degree  of  radiation  safety 
regardless  of  the  circimistances  of  the 
manufactiu«r  of  the  equipment. 

2.  Analysis  of  Alternatives 

FDA  examined  and  rejected  several 
alternatives  to  propos  .ng  amendments 
to  the  performance  standard.  One 
alternative  was  to  take  no  actions  to 
modify  the  standard.  This  option  was 
rejected  because  it  would  not  permit 
clarification  of  the  manner  in  which  the 
standard  should  be  applied  to  the 
technological  changes  occurring  with 
fluoroscopic  x-ray  system  design  and 
fimction.  This  option  was  also  rejected 
as  failing  to  meet  the  public  expectation 
that  the  federal  performance  standard 
assures  adequate  radiation  safety 
performance  and  features  for 
fluoroscopic  x-ray  systems;  The  changes 
that  have  occiured  since  the  standard 
was  developed  in  the  early  1970s 
necessitate  modification  of  the  standard 
to  reflect  cvurent  technology  and  to 
recognize  the  increased  radiation 
hazards  posed  by  new  fluoroscopic 
techniques  and  procedures. 

A  portion  of  the  concern  and  the 
imnecessary  radiation  exposure 
resulting  frt>m  current  fluoroscopic 
practices  might  be  addressed  through 
the  establishment  of  controls  and 
requirements  regarding  the 
qualifications  and  training  of  physicians 
permitted  or  allowed  to  use  fluoroscopic 
systems.  Such  requirements  could 
assure  that,  contrary  to  the  current 
situation,  all  physicians  using 
fluoroscopy  are  adequately  trained 
regarding  radiation  safety  practices, 
proper  fluoroscopic  system  use,  and 
methods  for  assuring  that  patient  doses 
are  maintained  as  low  as  possible.  This 
alternative  was  rejected  because  FDA 
does  not  have  the  authority,  under 
current  law,  to  establish  such 
requirements.  To  be  effective,  such  a 
program  would  have  to  be  established 
by  States  or  medical  professional 


societies  or  certification  bodies.  While 
recognizing  that  encouragement  of  such 
activities  by  FDA  is  worthwhile, 
reliance  on  such  efforts  alone  would  not 
result  in  the  needed  performance 
improvement  of  fluoroscopic  x-ray 
systems.  FDA  concluded  that  improved 
use  of  fluoroscopy  requires  the  dose 
reduction  features  and  operator 
feedback  mechanism  regarding  patient 
doses  that  would  be  provided  by  the 
proposed  amendments. 

Alternatives  to  the  specific 
amendments  proposed  were  also 
considered  in  developing  these 
proposals.  These  alternatives  are 
described  in  detail  in  the  assessment 
report  developed  and  filed  as  part  of  the 
information  supporting  these 
amendments  (Ref.  33).  FDA  requests 
comments  on  alternatives  to  these 
proposed  amendments  that  would 
accomplish  the  needed  public  health 
protection  and,  in  particular,  any 
alternatives  that  could  mitigate  the 
impact  of  the  proposed  amendments  on 
small  businesses. 

3.  Ensuring  Small  Entity  Participation  in 
Rulemaking 

FDA  believes  it  is  possible  that  the 
proposed  regulation  could  have  a 
significant  impact  on  small  entities.  The 
impact  would  occur  due  to  increased 
design  and  production  costs  for 
fluoroscopy  systems.  FDA  solicits 
comment  on  the  nature  of  this  impact 
and  whether  there  are  recisonable 
alternatives  that  might  accomplish  the 
intended  public  health  goals. 

The  proposed  regulation  will  be 
available  on  the  Internet  at  http:// 
www.fda.gov  for  review  by  all 
interested  parties,  and  all  commenCs 
will  be  considered  prior  to  final 
implementation  of  the  regidation.  In 
addition,  FDA  will  communicate  the 
proposed  regulation  to  manufacturer 
organizations  and  trade  associations  as 
well  as  parties  that  have  previously 
indicated  an  interest  in  amendments  to 
the  diagnostic  x-ray  equipment 
performance  standard.  The  proposed 
amendments  will  also  be  brought  to  the 
attention  of  relevant  medical 
professional  societies  and  organizations 
whose  members  are  likely  to  use 
fluoroscopic  x-ray  systems.  FDA  will 
solicit  the  assistance  of  the  SBA  during 
the  comment  period  to  assure  that  all 
small  manufecturers  impacted  by  the 
proposed  amendments  are  aware  of  the 
opportunity  to  comment  on  the 
proposal,  possible  alternatives  and  its 
impact. 
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K.  Reporting  Requirements  and 
Duplicate  Rules 

FDA  has  concluded  that  the  proposed 
rule  imposes  new  reporting  and  other 
compliance  requirements  on  small 
businesses.  In  addition,  FDA  has 
identified  no  relevant  Federal  rules  that 
may  duplicate,  overlap,  or  conflict  with 
the  proposed  rule.  The  cost  in  the 
labeling  is  addressed  previously. 

L  Conclusion  of  the  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  amendments  to  the 
performance  standard.  Based  on  this 
evaluation,  an  upper-bound  estimate 
has  been  made  for  average  annualized 
costs  amounting  to  $30.8  million,  of 
which  $30.4  million  would  be  borne  by 
the  manu&cturers  of  this  equipment. 
FDA  believes  that  the  reductions  in 
acute  and  long-term  radiation  injuries  to 
patients  that  would  be  facilitated  by  the 
proposed  amendments  would 
appreciably  outweigh  the  upper-bound 
costs  estimated  for  compliance  with  the 
rules.  Finally,  FDA  has  concluded  that 
it  is  likely  that  this  proposal  would  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

FDA  solicits  comment  on  all  aspects 
of  this  analysis  and  all  assumptions 
used. 

Vn.  Federaltsm 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  simunary  impact  statement 
is  not  reqiiired. 

Vm.  Svbmiasion  of  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  proposal.  Two 
copies  of  any  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  1020 

Electronic  products.  Medical  devices, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Television, 
X-rays. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Ehugs,  it  is  proposed  that 
21  CFR  part  1020  be  amended  as 
follows: 


PART  1020-PERFORMANCE 
STANDARDS  FOR  IONIZING 
RADIATION  EMITTING  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  1020  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  352,  360e-360j, 
360gg-360ss,  371,  381. 

2.  Revise  §1020.30  to  read  as  follows: 

S 1 020^    Diagnostic  x-ray  systems  and 
tlMir  m^or  components. 

(a)  Applicability— i'i)  The  provisions 
of  this  section  are  applicable  to: 

(i)  The  following  components  of 
diagnostic  x-ray  systems: 

(A)  Tube  housing  assemblies,  x-ray 
controls,  x-ray  high-voltage  generators, 
x-ray  tables,  cradles,  film  changers, 
vertical  cassette  holders  mounted  in  a 
fixed  location  and  cassette  holders  with 
front  panels,  and  beam-limiting  devices 
manufactiued  after  August  1, 1974. 

(B)  Fluoroscopic  imaging  assemblies 
manufactured  after  August  1, 1974,  and 
before  April  26, 1977. 

(C)  Spot-film  devices  and  image 
intensifiers  manufactured  after  April  26, 
1977. 

(D)  Cephalometric  devices 
manufactured  after  February  25, 1978. 

(E)  Image  receptor  support  devices  for 
mammographic  x-ray  systems 
manufectured  after  September  5, 1978. 

(F)  Image  receptors  which  are 
electrically  powered  or  connected  With 
the  x-ray  system  manufactured  on  or 
after  [date  1  year  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]. 

(ii)  Diagnostic  x-ray  systems,  except 
computed  tomography  x-ray  systems, 
incorporating  one  or  more  of  such 
components;  however,  such  x-ray 
systems  shall  be  required  to  comply 
only  with  those  provisions  of  this 
section  and  §§  1020.31  and  1020.32, 
which  relate  to  the  components  certified 
in  accordance  with  paragraph  (c)  of  this 
section  and  installed  into  the  systems. 

(iii)  Computed  tomography  (CT)  x-ray 
systems  manufactured  before  November 
29, 1984. 

(iv)  CT  gantries  manufactured  after 
September  3, 1985. 

(2)  The  following  provisions  of  this 
section  and  §  1020.33  are  applicable  to 
CT  x-ray  systems  manufachired  or 
remanuifactured  on  or  after  November 
29, 1984: 

(i)  Section  1020.30(a); 

(ii)  Section  1020.30(b)  "Technique 
factors"; 

(iu)  Section  1020.30(b)  "CT."  "Dose." 
"Scan,"  "Scan  time,"  and  "Tomogram"; 

(iv)  Section  1020.30(h)(3)(vi)  through 
(h)(3)(viii): 

(v)  Section  1020.30(n); 

(vi)  Section  1020.33(a)  and  (b): 


(vii)  Section  1020.33(c)(1)  as  it  affects 
§  102(i.33(c)(2);  and 

(viii)  Section  1020.33(c)(2). 

(3)  The  provisions  of  this  section  and 
§  1020.33  in  its  entirety,  including  those 
provisions  in  paragraph  (a)(2)  of  this 
section,  are  applicable  to  CT  x-ray 
systems  manufactured  or 
remanufactured  on  or  after  September  3, 
1985.  The  date  of  manufacture  of  the  CT 
system  is  the  date  of  manufacture  of  the 
CT  gantry. 

(b)  Definitions.  As  used  in  this  section 
and  §§1020.31, 1020.32,  and  1020.33, 
the  following  definitions  apply: 

Accessible  surface  means  the  external 
surface  of  the  enclosure  or  housing 
provided  by  the  manufacturer. 

Accessory  component  means: 

(1)  A  component  used  with  diagnostic 
x-ray  systems,  such  as  a  cradle  or  film 
changer,  that  is  not  necessary  for  the 
compliance  of  the  system  with 
applicable  provisions  of  this  subchapter 
but  which  requires  an  initial 
determination  of  compatibility  with  the 
system;  or 

(2)  A  component  necessary  ftw 
compliance  of  the  system  with 
applicable  provisions  of  this  subchapter 
but  which  may  be  interchanged  with 
similar  compatible  components  without 
affecting  the  system's  compliance,  such 
as  one  of  a  set  of  interchangeable  beam- 
limiting  devices;  or 

(3)  A  component  compatible  with  all 
x-ray  systems  with  which  it  may  be 
used  and  that  does  not  require 
compatibility  or  installation 
instructions,  such  as  a  tabletop  cassette 
holder. 

Air  kerma  means  kerma  in  air  (see 
kerma). 

Aluminum  equivalent  means  the 
thickness  of  aluminum  (type  1100 
alloy)'  affording  the  same  attenuation, 
under  specified  conditions  as  the 
material  in  question. 

Articulated  joint  means  a  joint 
between  two  separate  sections  of  a 
tabletop  which  joint  provides  the 
capacity  for  one  of  the  sections  to  pivot 
on  the  line  segment  along  which  the 
sections  join. 

Assembler  means  any  person  engaged 
in  the  business  of  assembling,  replacing, 
or  installing  one  or  more  components 
into  a  diagnostic  x-ray  system  or 
subsystem.  The  term  includes  the  owner 
of  an  x-ray  system  or  his  or  her 
employee  or  agent  who  assembles 
components  into  an  x-ray  system  that  is 


•The  nominal  chemical  composition  of  type  1 100 
aluminum  alloy  is  99.00  percent  minimum 
aluminum.  0.12  percent  copper,  as  given  in 
"Aluminum  SUndards  and  Data"  (1969).  Copies 
may  be  obtained  from  The  Aluminum  Association. 
New  York,  NY. 
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subsequently  used  to  provide 
professional  or  commercial  services. 

Attenuation  block  means  a  block  or 
stack  of  type  1100  aluminuni  alloy  or 
aluminum  alloy  having  equivalent 
attenuation  with  dimensions  20 
centimeters  by  20  centimeters  by  3.8 
centimeters. 

Automatic  exposure  control  (AEC) 
means  a  device  which  automatically 
controls  one  or  more  technique  factors 
in  order  to  obtain  at  a  preselected 
location(s)  a  required  quantity  of 
radiation. 

Automatic  exposure  rate  control 
(AEHC)  means  a  device  which 
automatically  controls  one  or  more 
technique  factors  in  order  to  obtain  at  a 
preselected  location(s)  a  required 
quantity  of  radiation  per  unit  time. 

Beam  axis  means  a  line  from  the 
source  through  the  centers  of  the  x-ray 
fields. 

Beam-limiting  device  means  a  device 
which  provides  a  means  to  restrict  the 
dimensions  of  the  x-ray  field. 

Cantilevered  tabletop  means  a 
tabletop  designed  such  that  tbe 
unsupported  portion  can  be  extended  at 
least  100  centimeters  beyond  the 
support. 

Qissette  holder  means  a  device,  other 
than  a  spot-film  device,  that  supports 
and/or  fixes  the  position  of  an  x-ray  film 
cassette  during  an  x-ray  exposure. 

Cephalometric  device  means  a  device 
intended  for  the  radiographic 
visualization  and  measurement  of  the 
dimensions  of  the  human  head. 

Coefficient  of  variation  means  the 
ratio  of  the  standard  deviation  to  the 
mean  value  of  a  population  of 
observations.  It  is  estimated  using  the 
following  equation: 


X      X 
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l>l 


n-1 


1^ 


where: 

s  =  Estimated  standard  deviation  of 
the  population. 

X  s  Mean  value  of  observations  in 
sample. 

X  s  ith  observation  sampled. 

n  =  Number  of  observations  sampled. 

Computed  tomography  (CTj  means 
the  production  of  a  tomogram  by  the 
acquisition  and  computer  processing  of 
x-ray  transmission  data. 

Control  panel  means  that  part  of  the 
x-ray  control  upon  which  are  mounted 
the  switches,  knobs,  pushbuttons,  and 
other  hardware  necessary  for  manually 
setting  the  technique  factors. 

Cooling  curve  means  the  graphical 
relationship  between  heat  units  stored 
and  cooling  time. 


Cradle  means: 

(1)  A  removable  device  which 
supports  and  may  restrain  a  patient 
above  an  x-ray  table;  or 

(2)  A  device; 

(i)  Whose  patient  support  structure  is 
interposed  between  the  patient  and  the 
image  receptor  during  normal  use; 

(iO  Whicn  is  equipped  with  means  for 
patient  restraint;  and 

(iii)  Which  is  capable  of  rotation 
about  its  long  (longitudinal)  axis. 

CT gantry  means  tube  housing 
assemblies,  beam-limiting  devices, 
detectors,  and  the  supporting  structures, 
frames,  and  covers  which  hold  and/or 
enclose  these  components. 

Diagnostic  source  assembly  means  the 
tube  housing  assembly  with  a  beam- 
limiting  device  attached. 

Diagnostic  x-ray  system  means  an  x- 
ray  system  designed  for  irradiation  of 
any  part  of  the  human  body  for  the 
purpose  of  diagnosis  or  visualization. 

[fose  means  the  absorbed  dose  as 
defined  by  the  International 
Commission  on  Radiation  Units  and 
Measurements.  The  absorbed  dose,  D,  is 
the  quotient  of  de  by  dm,  where  d£  is 
•the  mean  energy  imparted  to  matter  of 
mass  dm;  thus  D=de/dm,  in  units  of  J/ 
kg,  where  the  special  name  for  the  unit 
of  absorbed  dose  is  gray  (Gy). 

Equipment  means  x-ray  equipment. 

Exposure  (X)  means  the  quotient  of 
dQ  by  dm  where  dQ  is  the  absolute 
value  of  the  total  charge  of  the  ions  of 
one  sign  produced  in  air  when  all  the 
electrons  and  positrons  liberated  or 
created  by  photons  in  air  of  mass  dm  are 
completely  stopped  in  air,  thus  X=dQ/ 
dm,  in  units  of  C/kg. 

Field  emission  equipment  means 
equipment  which  uses  an  x-ray  tube  in 
which  electron  emission  fit>m  the 
cathode  is  due  solely  to  action  of  an 
electric  field. 

Fluoroscopic  imaging  assembly  means 
a  subsystem  in  which  x-ray  photons 
produce  a  set  of  fluoroscopic  images  or 
radiographic  images  recorded  bom  the 
fluoroscopic  image  receptor.  It  includes 
the  image  receptor(s).  electrical 
interlocks,  if  any,  and  structural 
material  providing  linkage  between  the 
image  receptor  and  diagnostic  source 
assembly. 

Fluoroscopy  means  a  technique  for 
generating  x-ray  images  and  presenting 
them  instantaneously  and  continuously 
as  visible  images  for  the  purpose  of 
providing  the  user  with  a  visual  display 
of  dynamic  processes. 

General  purpose  radiographic  x-ray 
system  means  any  radiographic  x-ray 
system  which,  by  design,  is  not  limited 
to  radiographic  examination  of  specific 
anatomical  regions. 

Half-value  layer  (HVL)  means  the 
thickness  of  specified  material  which 


attenuates  the  beam  of  radiation  to  an 
extent  such  that  the  AKR  is  reduced  to 
one-half  of  its  original  value.  In  this 
definition  the  contribution  of  all 
scattered  radiation,  other  than  any 
which  might  be  present  initially  in  the 
beam  concerned,  is  deemed  to  be 
excluded. 

Image  intensifier  means  a  device, 
installed  in  its  housing,  which 
instantaneously  converts  an  x-ray 
pattern  into  a  corresponding  light  image 
of  higher  energy  density. 

Image  receptor  means  any  device, 
such  as  a  fluorescent  screen, 
radiographic  film,  x-ray  image 
intensifier  tube,  solid-state  detector,  or 
gaseous  detector,  which  transforms 
incident  x-ray  photons  either  into  a 
visible  image  or  into  another  form 
which  can  be  made  into  a  visible  image 
by  further  transformations.  In  those 
cases  where  means  are  provided  to 
preselect  a  portion  of  the  image 
receptor,  the  term  "image  receptor" 
shall  mean  the  preselected  portion  of 
the  device. 

Image  receptor  support  device  means, 
for  mammography  x-ray  systems,  that 
part  of  the  system  designed  to  support 
the  image  receptor  during  a 
mammographic  examination  and  to 
provide  a  primary  protective  barrier. 

Isocenter  means  the  center  of  the 
smallest  sphere  through  which  the  beam 
axis  passes  for  a  C-arm  gantry  moving 
through  a  full  range  of  rotations  about 
a  common  center. 

Kerma  means  the  quantity  as  defined 
by  the  International  Commission  on 
Radiation  Units  and  Measurements.  The 
kerma,  K,  is  the  quotient  of  d£v  by  dm, 
where  dEt,  is  the  sum  of  the  initial 
kinetic  energies  of  all  the  charged 
particles  liberated  by  uncharged 
particles  in  a  mass  dm  of  material;  thus 
K=dEo/dm,  in  units  of  J/kg,  where  the 
special  name  for  the  unit  of  kerma  is 
gray  (Gy).  When  the  material  is  air,  the 
quantity  is  referred  to  as  "air  kerma." 

Last-image  hold  (UH)  radiograph 
means  an  image  obtained  either  by 
retaining  one  or  more  fluoroscopic 
images,  which  may  be  temporally 
integrated,  at  the  end  of  a  fluoroscopic 
exposure  or  by  initiating  a  separate  and 
distinct  radiographic  exposure 
automatically  and  immediately  in 
conjunction  with  termination  of  the 
fluoroscopic  exposure. 

Lateral  fluoroscope  means  the  x-ray 
tube  and  image  receptor  combination  in 
a  biplane  system  dedicated  to  the  lateral 
projection.  It  consists  of  the  lateral  x-ray 
tube  housing  assembly  and  the  lateral 
image  receptor  that  are  fixed  in  position 
relative  to  the  table  with  the  x-ray  beam 
axis  parallel  to  the  plane  of  the  table. 
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Leakage  radiation  means  radiation 
emanating  fit)m  the  diagnostic  source 
assembly  except  for: 

(1)  The  useful  beam;  and 

(2)  Radiation  produced  when  the 
exposure  switch  or  timer  is  not 
activated. 

Leakage  technique  factors  means  the 
technique  factors  associated  with  the 
diagnostic  source  assembly  which  are 
used  in  measuring  leakage  radiation. 
They  are  defined  as  follows: 

(1)  For  diagnostic  source  assemblies 
intended  for  capacitor  energy  storage 
equipment,  the  maximum-rated  peak 
tube  potential  and  the  maximum-rated 
nimiber  of  exposures  in  an  hour  for 
operation  at  the  maximiun-rated  peak 
tube  potential  with  the  quantity  of 
charge  per  exposure  being  10 
millicoulombs  (or  10  mAs)  or  the 
minimum  obtainable  frt>m  the  unit, 
whichever  is  larger, 

(2)  For  diagnostic  sovuce  assemblies 
intended  for  field  emission  equipment 
rated  for  pulsed  operation,  the 
maximum-rated  peak  tube  potential  and 
the  maximiun-rated  number  of  x-ray 
piUses  in  an  hour  for  operation  at  the 
maximum-rated  peak  tube  potential; 
and 

(3)  For  all  other  diagnostic  soiuce 
assemblies,  the  maximum-rated  peak 
tube  potential  and  the  maximum-rated 
continuous  tube  current  for  the 
maximum-rated  peak  tube  potential. 

Light  field  means  that  area  of  the 
intersection  of  the  light  beam  from  the 
beam-limiting  device  and  one  of  the  set 
of  planes  parallel  to  and  including  the 
plane  of  the  image  receptor,  whose 
perimeter  is  the  locus  of  points  at  which 
the  illuminance  is  one-fourth  of  the 
maximum  in  the  intersection. 

Line-voltage  regulation  means  the 
difference  between  the  no-load  and  the 
load  line  potentials  expressed  as  a 
percent  of  the  load  line  potential;  that 
is. 

Percent  line-voltage  regidation  =  100(Vn 
-  Vi)  A^. 
where: 

Vn  =  No-load  line  potential  and 
Vi  s  Load  line  potential. 

Maximum  line  current  means  the  root 
mean  square  cxirrent  in  the  supply  line 
of  an  x-ray  machine  operating  at  its 
maximiun  rating. 

Mode  of  operation  means,  for 
fluoroscopic  systems,  a  distinct  method 
of  fluoroscopy  or  radiography  selected 
with  a  set  of  technique  factors  or  other 
control  settings  uniquely  associated 
with  the  mode.  Examples  of  distinct 
modes  of  operation  include  normal 
fluoroscopy  (analog  or  digital),  high- 
level  control  fluoroscopy, 
cineradiography  (analog,  digital 


cineradiography,  digital  subtraction 
angiography,  electronic  radiography 
using  the  fluoroscopic  image  receptor, 
and  photospot  recording.  In  a  specific 
mode  of  operation,  certain  system 
variables  affecting  air  kerma,  AKR,  or 
image  quality,  such  as  image 
magnification,  x-ray  field  size,  pulse 
rate,  piUse  duration,  niunber  of  pulses 
per  exposure  series,  SED,  or  optical 
apertiue,  may  be  adjustable  or  may  vary: 
their  variation  per  se  does  not  comprise 
a  mode  of  operation  different  from  the 
one  that  has  been  selected. 

Movable  tabletop  means  a  tabletop 
which,  when  assembled  for  use,  is 
capable  of  movement  with  respect  to  its 
supporting  structure  within  the  plane  of 
the  tabletop. 

Nonimage-intensified  fluoroscopy 
means  fluoroscopy  using  only  a 
fluorescent  screen. 

Peak  tube  potential  means  the 
inaTrifiiiini  value  of  the  potential 
difference  across  the  x-ray  tub*?  during 
an  exposure. 

Primary  protective  barrier  means  the 
material,  excluding  filters,  placed  in  the 
useful  beanv  to  reduce  the  radiation 
exposure  for  protection  purposes. 

Pulsed  mode  means  operation  of  the 
x-ray  system  such  that  the  x-ray  tube 
current  is  pulsed  by  the  x-ray  control  to 
produce  one  or  more  exposure  intervals 
of  duration  less  than  one-half  second. 

Quick  change  x-ray  tube  means  an  x- 
ray  tube  designed  for  use  in  its 
associated  tube  housing  such  that: 

(1)  The  tube  cannot  be  inserted  in  its 
housing  in  a  manner  that  would  result 
in  noncompliance  of  the  system  with 
the  requirements  of  paragraphs  (k)  and 
(m)  of  this  section; 

(2)  The  focal  spot  position  will  not 
cause  noncompliance  with  the 
provisions  of  this  section  or  §  1020.31  or 
§  1020.32; 

(3)  The  shielding  within  the  tube 
housing  cannot  be  displaced;  and 

(4)  Any  removal  and  subsequent 
replacement  of  a  beam-limiting  device 
during  reloading  of  the  tube  in  the  tube 
housing  wiU  not  result  in 
noncompliance  of  the  x-ray  system  with 
the  applicable  field  limitation  and 
alignment  requirements  of  §§1020.31 
and  1020.32. 

Radiation  therapy  simulation  system 
means  a  radiographic  or  fluoroscopic  x- 
ray  system  intended  for  localizing  the 
volume  to  be  exposed  diuing  radiation 
therapy  and  confirming  the  position  and 
size  of  the  therapeutic  irradiation  field. 

Radiography  means  a  technique  for 
generating  and  recording  an  x-ray 
pattern  for  the  purpose  of  providing  the 
user  with  an  image(s)  after  termination 
of  the  exposure. 


Rated  line  voltage  means  the  range  of 
potentials,  in  volts,  of  the  supply  line 
specified  by  the  manufacturer  at  which 
the  x-ray  machine  is  designed  to 
operate. 

Rated  output  current  means  the 
Tnaviwiiiin  allowable  load  ciurent  of  the 
x-ray  high-voltage  generator. 

Rated  output  voltage  means  the 
allowable  peak  potential,  in  volts,  at  the 
output  tominals  of  the  x-ray  high- 
voltage  generator. 

Rating  means  the  operating  limits 
specified  by  the  manufactiuer. 

Recording  means  producing  a 
retrievable  form  of  an  image  resulting 
from  x-ray  photons. 

Scon  means  the  complete  process  of 
collecting  x-ray  transmission  data  for 
the  production  of  a  tomogram.  Data  may 
be  collected  simultaneously  during  a 
single  scan  for  the  production  of  one  or 
more  tomograms. 

Scan  time  means  the  period  of  time 
between  the  beginning  and  end  of  x-ray 
transmission  data  accumulation  for  a 
single  scan. 

Solid  state  x-ray  imaging  device 
means  an  assembly,  typically  in  a 
rectangular  panel  configiuation, 
consisting  of: 

(1)  A  transducer  layer  that  intercepts 
x-ray  photons  and  through  a  single  or 
multistage  process  converts  the  photon 
energy  into  a  modulated  signal 
representative  of  the  x-ray  image,  and 

(2)  A  matrix  of  integration  and 
switching  elements  that  are  coupled  to 
the  transducer  layer.  An  electrical  signal 
representing  the  x-ray  image  is 
generated  by  a  charge  generation  and 
transfer  process  within  the  integration 
and  switching  matrix.  The  electrical 
signals  may  undergo  analog-to-digital 
conversion  before  leaving  the  panel  to 
provide  either  a  digital  radiographic  or 
fluoroscopic  image. 

Source  means  the  focal  spot  of  the  x- 
ray  tube. 

Source-image  receptor  distance  (SID) 
means  the  distance  from  the  source  to 
the  center  of  the  input  surbce  of  the 
image  receptor. 

Source-ddn  distance  (SSD)  means  the 
distance  finm  the  source  to  the  center  of 
the  entrant  x-ray  field  in  the  plane 
tangent  to  the  patient  skin  surface. 

Spot-film  device  means  a  device 
intended  to  transport  and/or  position  a 
radiographic  image  receptor  between 
the  x-ray  soxuce  and- fluoroscopic  image 
receptor.  It  includes  a  device  intended 
to  hold  a  cassette  over  the  input  end  of 
the  fluoroscopic  image  receptor  for  the 
purpose  of  producing  a  radiograph. 

Stationary  tabletop  means  a  tabletop 
which,  when  assembled  for  use,  is 
incapable  of  movement  with  respect  to 
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its  supporting  stnictiire  within  the  plane 
of  the  tabletop. 

Technique  factors  means  the 
following  conditions  of  operation: 

(1)  For  capacitor  energy  storage 
equipment,  peak  tube  potential  in 
kilovolts  (kV)  and  quantity  of  charge  in 
milliamperes-seconds  (mAs); 

(2)  For  field  emission  equipment  rated 
for  pulsed  operation,  peak  tube 
potential  in  kV  and  number  of  x-ray 
pulses; 

(3)  For  CT  equipment  designed  for 
pulsed  operation,  peak  tube  potential  in 
kV,  scan  time  in  seconds,  and  either 
tube  current  in  milliamperes  (mA),  x-ray 
pulse  width  in  seconds,  and  the  number 
of  x-ray  pulses  per  scan,  or  the  product 
of  the  tube  current,  x-ray  pulse  width, 
and  the  number  of  x-ray  pulses  in  mAs; 

(4)  For  CT  eqmpment  not  designed  for 
pulsed  operation,  peak  tube  potential  in 
kV,  and  either  tube  current  in  mA  and 
scan  time  in  seconds,  or  the  product  of 
tube  cxirrent  and  exposure  time  in  mAs 
and  the  scan  time  when  the  scan  time 
and  exposure  time  are  equivalent;  and 

(5)  For  all  other  equipment,  peak  tube 
potential  in  kV,  and  either  tube  current 
in  mA  and  exposure  time  in  seconds,  or 
the  product  of  tube  ctirrent  and 
exposure  time  in  mAs. 

Tomogreun  means  the  depiction  of  the 
x-ray  attenuation  properties  of  a  section 
through  a  body. 

Tube  means  an  x-ray  tube,  unless 
otherwise  specified. 

Tube  housing  assembly  means  the 
tube  housing  with  tube  installed.  It 
includes  high-voltage  and/or  filament 
transformers  and  other  appropriate 
elements  when  they  are  contained 
within  the  tube  housing. 

Tube  rating  chart  means  the  set  of 
curves  which  specify  the  rated  limits  of 
operation  of  the  tube  in  terms  of  the 
technique  factors. 

Useful  beam  means  the  radiation 
which  passes  through  the  tube  housing 
port  and  the  aperture  of  the  beam- 
limiting  device  when  the  exposure 
switch  or  timer  is  activated. 

Variable-aperture  beam-limiting 
device  means  a  beam-limiting  device 
which  has  the  capacity  for  stepless 
adjustment  of  the  x-ray  field  size  at  a 
given  SID. 

Visible  area  means  the  portion  of  the 
input  surface  of  the  image  receptor  over 
which  incident  x-ray  photons  are 
producing  a  visible  image. 

X-ray  control  means  a  device  which 
controls  input  x)wer  to  the  x-ray  high- 
voltage  generator  and/or  the  x-ray  tube. 
It  includes  equipment  such  as  timers, 
phototimers,  automatic  brightness 
stabilizers,  and  similar  devices,  which 
control  the  technique  factors  of  an  x-ray 
exposure. 


X-my  equipment  means  an  x-ray 
system,  subsystem,  or  component 
thereof.  Types  of  x-ray  equipment  are  as 
follows: 

(1)  Mobile  x-my  equipment  means  x- 
ray  equipment  mounted  on  a  permanent 
base  with  wheels  and/or  casters  for 
moving  while  completely  assembled; 

(2)  Portable  x-ray  equipment  means  x- 
ray  equipment  designed  to  be  hand- 
carried;  and 

(3)  Stationary  x-ray  equipment  means 
x-ray  equipment  which  is  installed  in  a 
fixed  location. 

X-ray  field  means  that  area  of  the 
intersection  of  the  useful  beam  and  any 
one  of  the  set  of  planes  parallel  to  and 
including  the  plane  of  the  image 
receptor,  whose  perimeter  is  the  locus  of 
points  at  which  the  AKR  is  one-fourth 
of  the  maximum  in  the  intersection. 

X-ray  high-voltage  generator  means  a 
device  which  transforms  electrical 
energy  from  the  potential  supplied  by 
the  x-ray  control  to  the  tube  operating 
potential.  The  device  may  also  include 
means  for  transforming  alternating 
current  to  direct  current,  filament 
transformers  for  the  x-ray  tube(s),  high- 
voltage  switches,  electrical  protective 
devices,  and  other  appropriate  elements. 

X-ray  system  means  an  assemblage  of 
components  for  the  controlled 
production  of  x-rays.  It  includes 
minimally  an  x-ray  high-voltage 
generator,  an  x-ray  control,  a  tube 
housing  assembly,  a  beam-limiting 
device,  and  the  necessary  supporting 
structures.  Additional  components 
which  function  with  the  system  are 
considered  integral  parts  of  the  system. 

X-ray  subsystem  means  any 
combination  of  two  or  more  components 
of  an  x-ray  system  for  which  there  are 
requirements  specified  in  this  section 
and  §§  1020.31  and  1020.32. 

X-ray  table  means  a  patient  support 
device  with  its  patient  support  structure 
(tabletop)  interposed  between  the 
patient  and  the  image  receptor  during 
radiography  and/or  fluoroscopy.  This 
includes,  but  is  not  limited  to,  any 
stretcher  equipped  with  a  radiolucent 
panel  and  any  table  equipped  with  a 
cassette  tray  (or  bucky),  cassette  tunnel, 
fluoroscopic  image  receptor,  or  spot- 
film  device  beneath  the  tabletop. 

X-ray  tube  means  any  electron  tube 
which  is  designed  for  the  conversion  of 
electrical  energy  into  x-ray  ener^. 

(c)  Manufacturers'  responsibility. 
Manufacturers  of  products  subject  to 
§$  1020.30  through  1020.33  shall  certify 
that  each  of  their  products  meet  all 
applicable  requirements  when  installed 
into  a  diagnostic  x-ray  system  according 
to  instructions.  This  certification  shall 
be  made  under  the  format  specified  in 
§  1010.2  of  this  chapter.  Manu&cturers 


may  certify  a  combination  of  two  or 
more  components  if  they  obtain  prior 
authorization  in  writing  h-om  the 
Director  of  the  Office  of  Compliance  of 
the  Center  for  Devices  and  Radiological 
Health.  Manufacturers  shall  not  be  held 
responsible  for  noncompliance  of  their  ' 
products  if  that  noncompliance  is  due 
solely  to  the  improper  installation  or 
assembly  of  that  product  by  another 
person;  however,  manufacturers  are 
responsible  for  providing  assembly 
instructions  adequate  to  assiue 
compliance  of  their  components  with 
the  applicable  provisions  of  §§  1020.30 
throu^  1020.33. 

(d)  Assemblers'  responsibility.  An 
assembler  who  installs  one  or  more 
components  certified  as  required  by 
paragraph  (c)  of  this  section  shall  install 
certified  components  that  are  of  the  type 
required  by  §  1020.31,  §  1020.32,  or 
§  1020.33  and  shall  assemble,  install, 
adjust,  and  test  the  certified  components 
according  to  the  instructions  of  their 
respective  manufacturers.  Assemblers 
shall  not  be  liable  for  noncompliance  of 
a  certified  component  if  the  assembly  of 
that  component  was  according  to  the 
component  manufacturer's  instruction. 

(1)  Reports  of  assembly.  All 
assemblers  who  install  certified 
components  shall  file  a  report  of 
assembly,  except  as  specified  in 
paragraph  (d)(2)  of  this  section.  The 
report  will  be  construed  as  the 
assembler's  certification  and 
identification  under  §§  1010.2  and 
1010.3  of  this  chapter.  The  assembler 
shall  affirm  in  the  report  that  the 
manufacturer's  instructions  were 
followed  in  the  assembly  or  that  the 
certified  components  as  assembled  into 
the  system  meet  all  applicable 
requirements  of  §§  1020.30  through 
1020.33.  All  assembler  reports  must  be 
on  a  form  prescribed  by  the  Director, 
Center  for  Devices  and  Radiological 
Health.  Completed  reports  must  be 
submitted  to  the  CKrector,  the  piut:ha8er, 
and,  where  applicable,  to  the  State 
agency  responsible  for  radiation 
protection  within  15  days  following 
completion  of  the  assembly. 

(2)  Exceptions  to  reporting 
requirements.  Reports  of  assembly  need 
not  be  submitted  for  any  of  the 
following: 

(i)  Reloaded  or  replacement  tube 
housing  assemblies  that  are  reinstalled 
in  or  newly  assembled  into  an  existing 
x-ray  system; 

(ii)  Ontified  accessory  components 
that  have  been  identified  as  such  to  the 
Center  for  Devices  and  Radiological 
Health  in  the  report  required  under 
§  1002.10  of  this  chapter; 

(iii)  Repaired  components,  whether  or 
not  removed  firom  the  system  and 
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reinstalled  diiring  the  course  of  repair, 
provided  the  original  installation  into 
the  system  was  reported;  or 

(iv)(A)  Components  installed 
temporarily  in  an  x-ray  system  in  place 
of  components  removed  temporarily  for 
repair,  provided  the  temporarily 
installed  component  is  identified  by  a 
tag  or  label  bearing  the  following 
information: 

Temporarily  Installed  Ck)mponent 

This  certified  component  has  been 
assembled,  installed,  adjusted,  and  tested  by 
me  according  to  the  instructions  provided  by 
the  manufacturer. 

Signature 

Company  Name 

Street  Address,  P.O.  Box 

City,  State.  Zip  Code 

Date  of  Installation 

(B)  The  replacement  of  the 
temporarily  installed  component  by  a 
component  other  than  the  component 
originally  removed  for  repair  shall  be 
reported  as  specified  in  paragraph  (d)(1) 
of  this  section. 

(e)  Identification  of  x-ray  components. 
in  addition  to  the  identification 
requirements  specified  in  §  1010.3  of 
this  chapter,  manufacturers  of 
components  subject  to  this  section  and 
§§  1020.31, 1020.32,  and  1020.33, 
except  high-voltage  generators 
contained  within  tube  housings  and 
beam-limiting  devices  that  are  integral 
parts  of  tube  housings,  shall 
'  permanently  inscribe  or  affix  thereon 
the  model  number  and  serial  number  of 
the  product  so  that  they  are  legible  and 
accessible  to  view.  The  word  "model" 
or  "type"  shall  appear  as  part  of  the 
manufacturer's  required  identification 
of  certified  x-ray  components.  Where 
the  certification  of  a  system  or 
subsystem,  consisting  of  two  or  more 
components,  has  been  authorized  under 
paragraph  (c)  of  this  section,  a  single 
inscription,  tag,  or  label  bearing  the 
model  number  and  serial  nimiber  may 
be  used  to  identify  the  product. 

(1)  Tube  housing  assemblies.  In  a 
similar  manner,  manufactiuers  of  tube 
housing  assemblies  shall  also  inscribe  or 
affix  thereon  the  name  of  the 
manufacttu«r,  model  number,  and  serial 
number  of  the  x-ray  tube  which  the  tube 
housing  assembly  incorporates. 

(2)  Replacement  of  tubes.  Except  as 
specified  in  paragraph  (e)(3)  of  this 
section,  the  replacement  of  an  x-ray  tube 
in  a  previously  manufactured  tube 
housing  assembly  certified  under 
paragraph  (c)  of  this  section  constitutes 
manufacture  of  a  new  tube  housing 
assembly,  and  the  manufacturer  is 
subject  to  the  provisions  of  paragraph 
(e)(1)  of  this  section.  The  manufacturer 
shall  remove,  cover,  or  deface  any 
previously  affixed  inscriptions,  tags,  or 
labels,  that  are  no  longer  applicable. 


(3)  Quick-change  x-ray  tubes.  The 
requirements  of  paragraph  {e)(2)  of  this 
section  shall  not  apply  to  tube  housing 
assemblies  designed  and  designated  by 
their  original  manufacturer  to  contain 
quick  change  x-ray  tubes.  The 
manufacturer  of  quick-change  x-ray 
tubes  shall  include  with  each 
replacement  tube  a  label  with  the  tube 
manufacturer's  name,  the  model,  and 
serial  number  of  the  x-ray  tube.  The 
manufactiu^r  of  the  tube  shall  instruct 
the  assembler  who  installs  the  new  tube 
to  attach  the  label  to  the  tube  housing 
assembly  and  to  remove,  cover,  or 
deface  the  previously  affixed 
inscriptions,  tags,  or  labels  that  are 
described  by  the  tube  manufacturer  as 
no  longer  applicable. 

(f)  [Reserved) 

(g)  Information  to  be  provided  to    . 
assemblers.  Manufactiuers  of 
components  listed  in  paragraph  (a)(1)  of 
this  section  shall  provide  to  assemblers 
subject  to  paragraph  (d)  of  this  section 
and,  upon  request,  to  others  at  a  cost  not 
to  exceed  the  cost  of  publication  and 
distribution,  instructions  for  assembly, 
installation,  adjustment,  and  testing  of 
such  components  adequate  to  assure 
that  the  products  will  comply  with 
applicable  provisions  of  this  section  and 
§§1020.31,  1020.32,  and  1020.33,  when 
assembled,  installed,  adjusted,  and 
tested  as  directed.  Such  instructions 
shall  include  specifications  of  other 
components  compatible  with  that  to  be 
instedled  when  compliance  of  the 
system  or  subsystem  depends  on  their 
compatibility.  Such  specifications  may 
describe  pertinent  physical 
characteristics  of  the  components  and/ 
or  may  list  by  manufacturer  model 
number  the  components  which  are    • 
compatible.  For  x-ray  controls  and 
generators  manufactured  after  May  3, 
1994,  manufactvu«rs  shall  provide: 

(1 )  A  statement  of  the  rated  line 
voltage  and  the  range  of  line-voltage 
regulation  for  operation  at  maximvmi 
line  current; 

(2)  A  statement  of  the  maximum  line 
current  of  the  x-ray  system  based  on  the 
maximum  input  voltage  and  current 
characteristics  of  the  tube  housing 
assembly  compatible  with  rated  output 
voltage  and  rated  output  current 
characteristics  of  the  x-ray  control  and 
associated  high-voltage  generator.  If  the 
rated  input  voltage  and  current 
characteristics  of  the  tube  housing 
assembly  are  not  known  by  the 
manufacturer  of  the  x-ray  control  and 
associated  high-voltage  generator,  the 
manufacturer  shall  provide  information 
necessary  to  allow  the  assembler  to 
determine  the  maximum  line  current  for 
the  particular  tube  housing 
assembly  (ies); 


(3)  A  statement  of  the  technique 
factors  that  constitute  the  maximum  line 
current  condition  described  in 
paragraph  (g)(2)  of  this  section. 

(h)  Information  to  be  provided  to 
users.  Manufacturers  of  x-ray  equipment 
shall  provide  to  purchasers  and,  upon 
request,  to  others  at  a  cost  not  to  exceed 
the  cost  of  publication  and  distribution, 
manuals  or  instruction  sheets  which 
shall  include  the  following  technical 
and  safety  information: 

(1)  All  x-ray  equipment.  For  x-ray 
equipment  to  which  this  section  and 
§§  1020.31, 1020.32,  and  1020.33  are 
applicable,  there  shall  be  provided: 

(i)  Adequate  instructions  concerning 
any  radiological  safety  procedures  and 
precautions  which  may  be  necessary 
because  of  unique  features  of  the 
equipment;  and  < 

(ii)  A  schedule  of  the  maintenance 
necessary  to  keep  the  equipment  in 
compliance  with  this  section  and 
§§  1020.31, 1020.32,  and  1020.33. 

(2)  Tube  housing  assemblies.  For  each 
tube  housing  assembly,  there  shall  be 
provided: 

(i)  Statements  of  the  leakage 
technique  factors  for  all  combinations  of 
tube  housing  assemblies  and  beam- 
limiting  devices  for  which  the  tube 
housing  assembly  manufacturer  states 
compatibility,  the  minimvun  filtration 
permanently  in  the  useful  beam 
expressed  as  millimeters  of  aluminum 
equivalent,  and  the  peak  tube  potential 
at  which  the  aluminum  equivalent  was 
obtained; 

(ii)  Cooling  cmves  for  the  anode  and 
tube  housing;  and 

(iii)  Tube  rating  charts.  If  the  tube  is 
designed  to  operate  from  different  types 
of  x-ray  high-voltage  generators  (such  as 
single-phase  self  rectified,  single-phase 
half-wave  rectified,  single-phase  full- 
wave  rectified,  3-phase  6-pulse,  3-phase 
12-pulse,  constant  potential,  capacitor 
energy  storage)  or  under  modes  of 
operation  such  as  alternate  focal  spot 
sizes  or  speeds  of  anode  rotation  which 
affect  its  rating,  specific  identification  of 
the  difference  in  ratings  shall  be  noted. 

(3)  X-ray  controls  and  generators.  For 
the  x-ray  control  and  associated  x-ray 
high-voltage  generator,  there  shall  be 
provided: 

(i)  A  statement  of  the  rated  line 
voltage  and  the  range  of  line-voltage 
regulation  for  operation  at  maximum 
line  ctirrent; 

(ii)  A  statement  of  the  maximiun  line 
current  of  the  x-ray  system  based  on  the 
maximum  input  voltage  and  output 
current  characteristics  of  the  tube 
housing  assembly  compatible  with  rated 
output  voltage  and  rated  current 
characteristics  of  the  x-ray  control  and 
associated  high-voltage  generator.  If  the 
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rated  input  voltage  and  cnirrent 
characteristics  of  the  tube  housing 
assembly  are  not  known  by  the 
manufacturer  of  the  x-ray  control  and 
associated  high-voltage  generator,  the 
manufacturer  shall  provide  necessary 
information  to  allow  the  purchaser  to 
determine  the  maximum  line  current  for 
his  particular  tube  housing 
assembly(ies); 

(iii)  A  statement  of  the  technique 
factors  that  constitute  the  maximum  line 
current  condition  described  in 
paragraph  (h)(3)(ii)  of  this  section; 

(iv)  In  the  case  of  battery-powered 
generators,  a  specification  of  the 
minimum  state  of  charge  necessary  for 
proper  operation; 

(v)  Generator  rating  and  duty  cycle; 

(vi)  A  statement  of  the  maximum 
deviation  from  the  preindication  given 
by  labeled  technique  factor  control 
settings  or  indicators  during  any 
radiographic  or  CT  exposiire  where  the 
equipment  is  cormected  to  a  power 
supply  as  described  in  accordance  with 
this  paragraph.  In  the  case  of  fixed 
technique  factors,  the  maximum 
deviation  from  the  nominal  fixed  value 
of  each  factor  shall  be  stated; 

(vii)  A  statement  of  the  maximum 
deviation  &t)m  the  continuous 
indication  of  x-ray  tube  potential  and 
current  during  any  fluoroscopic 
exposiu«  when  the  equipment  is 
connected  to  a  power  supply  as 
described  in  accordance  with  this 
paragraph;  and 

(viii)  A  statement  describing  the 
measurement  criteria  for  all  technique 
factors  used  in  paragraphs  (h)(3)(iii), 
(h)(3)(vi).  and  (h){3)(vii)  of  this  section; 
for  example,  the  beginning  and 
endpoints  of  exposure  time  measured 
with  respect  to  a  certain  percentage  of 
the  voltage  waveform. 

(4)  Beam-limiting  device.  For  each 
variable-aperture  beam-limiting  device, 
there  shall  be  provided; 

(i)  Leakage  technique  factors  for  all 
combinations  of  tube  housing 
assemblies  and  beam-limiting  devices 
for  which  the  beam-limiting  device 
manu&cturer  states  compatibility;  and 

(ii)  A  statement  including  the 
minimum  aluminum  equivalent  of  that 
part  of  the  device  through  which  the 
useful  beam  passes  and  including  the  x- 
ray  tube  potential  at  which  the 
aluminum  equivalent  was  obtained. 
When  two  or  more  filters  are  provided 
as  part  of  the  device,  the  statement  shall 
include  the  aluminum  equivalent  of 
each  filter. 


(5)  Imaging  system  information.  For  x- 
ray  systems  manufactured  on  or  after 
(date  1  year  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register] , 
that  produce  images  using  the 
fluoroscopic  image  receptor,  the 
following  information  shall  be  provided 
in  a  separate,  single  section  of  the  user's 
instruction  manual  or  in  a  separate 
manual  devoted  to  this  information: 

(i)  For  each  mode  of  operation,  a 
description  of  the  mode  and  detailed 
instructions  on  how  the  mode  is 
engaged  and  disengaged.  This 
information  shall  include  how  the 
operator  can  recognize  which  mode  of 
operation  has  been  selected  prior  to 
initiation  of  x-ray  production. 

(ii)  For  each  mode  of  operation,  a 
description  of  any  specific  clinical 
procedure(s)  and  clinical  imaging  task(s) 
for  which  the  mode  is  recommended  or 
designed  and  how  each  mode  should  be 
used. 

(6)  Displays  of  values  ofAKR  and 
cumulative  airkerma.  For  fluoroscopic 
x-ray  systems  manufactured  on  or  after 
[date  1  year  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register], 
the  following  shall  be  provided: 

(i)  A  statement  of  the  maximum 
deviations  of  the  AKR  and  cumulative 
air  kerma  trom  their  respective 
displayed  values; 

(ii)  Instructions,  including  schedules, 
for  calibrating  and  maintaining  any 
instrumentation  associated  with 
measurement  or  evaluation  of  the  AKR 
and  cumulative  air  kerma; 

(iii)  Identification  of  the  spatial 
coordinates  of  the  irradiation  location  to 
which  displayed  values  of  AKR  and 
cumulative  air  kerma  refer  according  to 
§  1020.32(k)(5); 

(iv)  A  rationale  for  specification  of  a 
reference  irradiation  location  alternative 
to  15  centimeters  from  the  isocenter 
toward  the  x-ray  source  along  the  beam 
axis  when  such  alternative  specification 
is  made  according  to  §  I020.32(k)(5)(ii). 

(i)  [Reserved] 

(j)  Warning  label.  The  control  panel 
containing  the  main  power  switch  shall 
bear  the  warning  statement,  legible  and 
accessible  to  view: 

■■Warning:  This  x-ray  unit  may  be 
dangerous  to  patient  and  operator  unless  safe 
exposure  factors,  operating  instructions  and 
maintenance  schedules  are  observed." 

(k)  Leakage  mdiation  from  the 
diagnostic  source  assembly.  The  leakage 
radiation  from  the  diagnostic  source 
assembly  measured  at  a  distance  of  1 
meter  in  any  direction  from  the  source 
shall  not  exceed  0.88  milligray  (mGy) 
air  kerma  (vice  100  milliroentgen  (inR) 


exposure)  in  1  hour  when  the  x-ray  tube 
is  operated  at  the  leakage  technique 
factors.  If  the  maximum  rated  peak  tube 
potential  of  the  tube  housing  assembly 
is  greater  than  the  maximum  rated  peak 
tube  potential  for  the  diagnostic  source 
assembly,  positive  means  shall  be 
provided  to  limit  the  maximum  x-ray 
tube  potential  to  that  of  the  diagnostic 
soiuce  assembly.  Compliance  shall  be 
determined  by  measurements  averaged 
over  an  area  of  100  square  centimeters 
with  no  linear  dimension  greater  than 
20  centimeters. 

(1)  Radiation  from  components  other 
than  the  diagnostic  source  assembly. 
The  radiation  emitted  by  a  component 
other  than  the  diagnostic  source 
assembly  shall  not  exceed  an  air  kerma 
of  18  jiGy  (vice  2  mR  exposiue)  in  1 
hour  at  5  centimeters  bom  any 
accessible  surface  of  the  component 
when  it  is  operated  in  an  assembled  x- 
ray  system  under  any  conditions  for 
which  it  was  designed.  Compliance 
shall  be  determined  by  measurements 
averaged  over  an  area  of  100  square 
centimeters  with  no  linear  dimension 
greater  than  20  centimeters. 

(m)  Beam  quality — (1)  Half-value 
layer.  The  half-value  layer  (HVL)  of  the 
useful  beam  for  a  given  x-ray  tube 
potential  shall  not  be  less  than  the 
appropriate  value  shown  in  table  1  of 
this  section  under  "Specified  Dental 
Systems,"  for  any  dental  x-ray  system 
designed  for  use  with  intraoral  image 
receptors  and  manufactured  after 
December  1. 1980;  under  "I — Other  X- 
Ray  Systems,"  for  any  dental  x-ray 
system  designed  for  use  with  intraoral 
image  receptors  and  manufactured 
before  December  1, 1980,  and  all  other 
x-ray  systems  subject  to  this  section  and 
manufactured  before  [date  1  year  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register];  and  under  "II — 
Other  X-Ray  Systems,"  for  all  x-ray 
systems,  except  dental  x-ray  systems 
designed  for  use  with  intraoral  image 
receptors,  subject  to  this  section  and 
manufactured  on  or  after  [date  1  year 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register].  If  it  is 
necessary  to  determine  such  HVL  at  an 
x-ray  tube  potential  which  is  not  listed 
in  table  1  of  this  section,  linear 
interpolation  or  extrapolation  may  be 
made.  Positive  means^  shall  be  provided 
to  insure  that  at  least  the  minimum 
filtration  needed  to  achieve  the  above 
beam  quality  requirements  is  in  the 
useful  beam  during  each  exposure. 
Table  1  follows: 


^In  the  case  of  a  system  which  is  to  be  operated 
%inth  mofe  than  one  thickness  of  filtration,  this 


requirement  can  be  met  by  a  filter  interlocked  with 
the  kilovoltage  selector  which  will  prevent  x-ray 


emissions  if  the  minimum  required  filtration  is  not 
in  place. 
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Table  1. 


X-Ray  Tube  Voltage 
(kilovoH  peak) 

Minimum  HVL 
(millimeters  of  aluminum) 

Designed  Operating 
Range 

Measured  Operating  Potential 

Specified  Dental  Systems^ 

1— Other  X-Ray  Systetns^ 

II— Other  X-Ray  Systems^ 

BetowSI 

30 

1.5 

0.3 

0.3 

40 

^^ 

0.4 

0.4 

50 

1.5 

0.5 

0.5 

5t  to  70 

51 

L5 

1.2 

1.3 

60 

1.5 

1.3 

1.5 

70 

1.5 

1.5 

1.8 

Above  70 

71 

2.1 

2.1 

2.4 

80 

2.3 

2.3 

2.8 

90 

2.5 

2.5 

3.2 

• 

100 

2.7 

2.7 

3.6 

110 

3.0 

3.0 

4.1 

120 

3.2 

3.2 

4.5 

130 

3.5 

3.5 

5.0 

140 

3.8 

3.8 

5.4 

150 

4.1 

4.1 

5.9 

[date  1  year  after  date  of  publication  of  the  final  rule  in  the  Federal  Register). 


(2)  Optional  filtration.  Fluoroscopic 
systems  incorporating  an  x-ray  tube(s) 
with  a  continuous  output  of  1  kilowatt 
or  more  and  an  anode  heat  storage 
capacity  of  1  million  heat  imits  or  more 
shall  provide  the  option  of  selecting  and 
adding  x-ray  filtration  to  the  diagnostic 
source  assembly  over  and  above  the 
amount  needed  to  meet  the  half-value 
layer  provisions  of  §  1020.30(m)(l).  The 
selection  of  this  additional  x-ray 
filtration  shall  be  at  the  option  of  the 


user. 


(3)  Measuring  compliance.  For 
capacitor  energy  storage  equipment, 
compliance  shall  be  determined  with 
the  maximum  selectable  quantity  of 
charge  per  exposure. 

[n)^uminum  equivalent  of  material 
between  patient  and  image  receptor. 
Except  when  used  in  a  CT  x-ray  system, 
the  aluminum  equivalent  of  each  of  the 
items  listed  in  table  2  of  this  section, 
which  are  used  between  the  patient  and 
image  receptor,  may  not  exceed  the 
indicated  limits.  Compliance  shall  be 

Table  2. 


determined  by  x-ray  measurements 
made  at  a  potential  of  100  kilovolts  peak 
and  vdth  an  x-ray  beam  that  has  a  HVL 
specified  in  table  1  of  this  section  for 
the  potential.  This  requirement  applies 
to  firont  panel(s)  of  cassette  holders  and 
film  changers  provided  by  the 
manufacturer  for  patient  support  or  for 
prevention  of  foreign  object  intrusions. 
It  does  not  apply  to  screens  and  their 
associated  mechanical  support  panels  or 
grids.  Table  2  follows: 


Item 


Front  panel(s)  of  cassette  holders  (total  of  all) 
Front  panel(s)  of  fUm  changer  (total  of  aH) 

Tabletop,  stationary,  without  articulated  joints 

Tabtetop,  movable,  without  articulated  joint(s)  (including  staftonary  subtop) 

Tabletop,  with  radiolucent  panel  having  one  articulaled  joint 

Tabletop,  with  radiolucent  panel  having  two  or  more  articulated  joints 

Tabletop,  cantilevered 

Tabletop,  radiation  therapy  simulator  


Aluminum  Equivalent  (miliimeters) 


1.0 
1.0 
2.0 
1.0 
1.S 
1.5 
2.0 
2.0 
5.0 
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(o)  Battery  charge  indicator.  On 
battery-powered  generators,  visual 
means  shall  be  provided  on  the  control 
panel  to  indicate  whether  the  battery  is 
in  a  state  of  charge  adequate  for  proper 
operation. 

(p)  (Reserved) 

(q)  Modification  of  certified  diagnostic 
x-ray  components  and  systems — (1) 
Diagnostic  x-ray  components  and 
systems  certified  in  accordance  with 
§  1010.2  of  this  chapter  shall  not  be 
modified  such  that  the  component  or 
system  fails  to  comply  with  any 
applicable  provision  of  this  chapter 
unless  a  variance  in  accordance  with 
§  1010.4  of  this  chapter  or  an  exemption 
under  section  534(a)(5)  or  538(b)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
has  been  granted. 

(2)  The  owner  of  a  diagnostic  x-ray 
system  who  uses  the  system  in  a 
professional  or  conunercial  capacity 
may  modify  the  system,  provided  the 
modification  does  not  result  in  the 
failure  of  the  system  or  component  to 
comply  with  the  applicable 
requirements  of  this  section  or  of 
§  1020.31.  §  1020.32.  or  §  1020.33.  The 
owner  who  causes  such  modification 
need  not  submit  the  reports  required  by 
subpart  B  of  part  1002  of  this  chapter, 
provided  the  owner  records  the  date  and 
the  details  of  the  modification,  and 
provided  the  modification  of  the  x-ray 
system  does  not  result  in  a  failure  to 
comply  with  §  1020.31.  §  1020.32,  or 
§1020.33. 

3.  Revise  §  1020.31  to  read  as  follows: 

}  1 020.31    Radiographic  aquipfnanL 

The  provisions  of  this  section  apply  to 
equipment  for  the  recording  of  images, 
except  equipment  for  fluoroscopic 
imaging  and  for  radiographic  imaging 
when  images  are  recorded  from  the 
fluoroscopic  image  receptor  or 
computed  tomography  x-ray  systems 
manufactured  on  or  after  November  28. 
1984. 

(a)  Control  and  indication  of 
technique  factors — (1)  Visual  indication. 
The  technique  factors  to  be  used  during 
an  exposure  shall  be  indicated  before 
the  exposure  begins,  except  when 
automatic  exposure  controls  are  used,  in 
which  case  the  technique  factors  which 
are  set  prior  to  the  exposure  shall  be 
indicated.  On  equipment  having  fixed 
technique  factors,  this  requirement  may 
be  met  by  permanent  markings. 
Indication  of  technique  factors  shall  be 
visible  from  the  operator's  position 
except  in  the  case  of  spot  films  made  by 
the  fluoroscopist. 

(2)  Timers.  Means  shall  be  provided 
to  terminate  the  exposure  at  a  preset 
time  interval,  a  preset  product  of  current 
and  time,  a  preset  number  of  pulses,  or 


a  preset  radiation  exposure  to  the  image 
receptor. 

(i)  Except  during  serial  radiography, 
the  operator  shall  be  able  to  terminate 
the  exposure  at  any  time  during  an 
exposure  of  greater  than  one-half 
second.  Except  during  panoramic  dental 
radiography,  termination  of  exposure 
shall  cause  automatic  resetting  of  the 
timer  to  its  initial  setting  or  to  zero.  It 
shall  not  be  possible  to  make  an 
exposure  when  the  timer  is  set  to  a  zero 
or  off  position  if  either  position  is 
provided. 

(ii)  Diuing  serial  radiography,  the 
operator  shall  be  able  to  terminate  the 
x-ray  exposure(s)  at  any  time,  but  means 
may  be  provided  to  permit  completion 
of  any  single  exposure  of  the  series  in 
process. 

(3)  Automatic  exposure  controls. 
When  an  automatic  exposure  control  is 
provided: 

(i)  Indication  shall  be  made  on  the 
control  panel  when  this  mode  of 
operation  is  selected: 

(ii)  When  the  x-ray  tube  potential  is 
equal  to  or  greater  than  51  kilovolts 
peak  (kVp),  the  minimum  exposure  time 
for  field  emission  equipment  rated  for 
pulsed  operation  shall  be  equal  to  or 
less  than  a  time  interval  equivalent  to 
two  pulses  and  the  minimum  exposure 
time  for  all  other  equipment  shall  be 
equal  to  or  less  than  1/60  second  or  a 
time  interval  required  to  deliver  5 
milliampere-seconds  (mAs).  whichever 
is  greater; 

(iii)  Either  the  product  of  peak  x-ray 
tube  potential,  current,  and  exposiu« 
time  shall  be  limited  to  not  more  than 
60  kilowatt-seconds  (kWs)  per  exposure 
or  the  product  of  x-ray  tube  current  and 
exposure  time  shall  be  limited  to  not 
more  than  600  mAs  per  exposure, 
except  when  the  x-ray  tube  potential  is 
less  than  51  kVp,  in  which  case  the 
product  of  x-ray  tube  current  and 
exposure  time  shall  be  limited  to  not 
more  than  2,000  mAs  per  exposure:  and 

(iv)  A  visible  signal  shall  indicate 
when  an  exposure  has  been  terminated 
at  the  limits  described  in  paragraph 
(a)(3)(iii)  of  this  section,  and  manual 
resetting  shall  be  required  before  further 
automatically  timed  exposures  can  be 
made. 

(4)  Accuracy.  Deviation  of  technique 
factors  fi^m  indicated  values  shall  not 
exceed  the  limits  given  in  the 
information  provided  in  accordance 
with  §  1020.30(h)(3); 

(b)  Reproducibility.  The  following 
requirements  shall  apply  when  the 
equipment  is  operated  on  an  adequate 
power  supply  as  specified  by  the 
manufacturer  in  accordance  with  the 
requirements  of  §  1020.30(h)(3): 


(1)  Coefficient  of  variation.  For  any 
specific  combination  of  selected 
technique  factors,  the  estimated 
coefficient  of  variation  of  the  air  kerma 
shall  be  no  greater  than  0.05. 

(2)  Measuring  compliance. 
Determination  of  compliance  shall  be 
based  on  10  consecutive  measurements 
taken  within  a  time  period  of  1  hour. 
Equipment  manufactured  after 
September  5, 1978,  shall  be  subject  to 
the  additional  requirement  that  all 
variable  controls  for  technique  factors 
shall  be  adjusted  to  alternate  settings 
and  reset  to  the  test  setting  after  each 
measurement.  The  percent  line-voltage 
regulation  shall  be  determined  for  each 
measurement.  All  values  for  percent 
line-voltage  regulation  shall  be  within 
±1  of  the  mean  value  for  all 
measurements.  For  equipment  having 
automatic  exposure  controls, 
compliance  shall  be  determined  with  a 
sufficient  thickness  of  atteiyiating 
material  in  the  useful  beam  such  that 
the  technique  factors  can  be  adjusted  to 
provide  individual  exposiues  of  a 
minimum  of  12  pulses  on  field  emission 
equipment  rated  for  pulsed  operation  or 
no  less  than  one-tenth  second  per 
exposure  on  all  other  equipment. 

(c)  Linearity.  The  following 
requirements  apply  when  the 
equipment  is  operated  on  a  power 
supply  as  specified  by  the  manufacturer 
in  accordance  with  the  requirements  of 
§  1020.30(h)(3)  for  any  fixed  x-ray  tube 
potential  within  the  range  of  40  percent 
to  100  percent  of  the  maximum  rated. 

(1)  Equipment  having  independent 
selection  of  x-ray  tube  current  (mA).  "Hie 
average  ratios  of  air  kerma  to  the 
indicated  milliampere-seconds  product 
(mCy/mAs)  obtained  at  any  two 
consecutive  tube  current  settings  shall 
not  differ  by  more  than  0.10  times  their 
sum.  This  is;    |X,  -  X2|:S0.10(X,+X2); 
where  Xi  and  X2  are  the  average  mGy/ 
mAs  values  obtained  at  each  of  two 
consecutive  tube  current  settings  or  at 
two  settings  differing  by  no  more  than 

a  factor  of  2  where  the  tube  current 
selection  is  continuous. 

(2)  Equipment  having  selection  ofx- 
ray  tube  current-exposure  time  product 
(inAs).  For  equipment  manufactured 
after  May  3, 1994,  the  average  ratios  of 
air  kerma  to  the  indicated  milliampere- 
seconds  product  (mGy/mAs)  obtained  at 
any  two  consecutive  mAs  selector 
settings  shall  not  differ  by  more  than 
0.10  times  their  sum.  This  is:  |X|-X2|^ 
0.10(X|+X2);  where  Xi  and  X2  are  the 
average  mGy/mAs  values  obtained  at 
each  of  two  consecutive  mAs  selector 
settings  or  at  two  settings  differing  by  no 
more  than  a  factor  of  2  where  the  mAs 
selector  provides  continuous  selection. 
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(3)  Measuring  compliance. 
Determination  of  compliance  will  be 
based  on  10  exposures,  made  within  1 
hour,  at  each  of  the  two  settings.  These 
two  settings  may  include  any  two  focal 
spot  sizes  except  where  one  is  equal  to 
or  less  than  0.45  millimeters  and  the 
other  is  greater  than  0.45  millimeters. 
For  purposes  of  this  r^xiirement,  focal 
spot  size  is  the  focal  spot  size  specified 
by  the  x-ray  tube  manufacturer.  The 
percent  line-voltage  regulation  shall  be 
determined  for  each  measurement.  All 
values  for  percent  line-voltage 
regulation  at  any  one  combination  of 
technique  factors  shall  be  vdthin  ±1  of 
the  mean  value  for  all  measurements  at 
these  technique  factors. 

(d)  Field  limitation  and  alignment  for 
mobile,  portable,  and  stationary  general 
purpose  x-ray  systems.  Except  when 
spot-film  devices  are  in  service,  mobile, 
portable,  and  stationary  general  purpose 
radiographic  x-ray  systems  shall  meet 
the  following  requirements: 

(1)  Variable  x-ray  field  limitation.  A 
means  for  stepless  adjustment  of  the 
size  of  the  x-ray  field  shall  be  provided. 
Each  dimension  of  the  minimum  field 
size  at  an  SID  of  100  centimeters  shall 
be  equal  to  or  less  than  5  centimeters. 

(2)  Visual  definition,  (i)  Means  for 
visually  defining  the  perimeter  of  the  x- 
ray  field  shall  be  provided.  The  total 
misalignment  of  me  edges  of  the 
visually  defined  field  with  the 
respective  edges  of  the  x-ray  field  along 
either  the  lenith  or  width  of  the  visually 
defined  field  shall  not  exceed  2  percent 
of  the  distance  ttom  the  source  to  the 
center  of  the  visually  defined  field  when 
the  surface  upon  which  it  appears  is 
perpendicular  to  the  axis  of  the  x-ray 

beam. 

(ii)  When  a  light  localizer  is  used  to 
define  the  x-ray  field,  it  shall  provide  an 
average  illuminance  of  not  less  than  160 
lux  (15  footcandles)  at  100  centimeters 
or  at  the  maximum  SID,  whichever  is 
less.  The  average  illuminance  shall  be 
based  upon  measurements  made  in  the 
approximate  center  of  each  quadrant  of 
the  light  field.  Radiation  therapy 
simuktion  systems  are  exempt  from  this 
requirement. 

(iii)  The  edge  of  the  light  field  at  100 
centimeters  or  at  the  maximum  SID, 
whichever  is  less,  shall  have  a  contrast 
ratio,  corrected  for  ambient  lighting,  of 
not  less  than  4  in  the  case  of  beam- 
limiting  devices  designed  for  use  on 
stationary  equipment,  and  a  contrast 
ratio  of  not  less  than  3  in  the  case  of 
beam-limiting  devices  designed  for  use 
on  mobile  and  portable  equipment.  The 
contrast  ratio  is  defined  as  I1/I2,  where 
1 1  is  the  illuminanoe  3  millimeters  from 
the  edge  of  the  light  field  toward  the 
center  of  the  field;  and  I2  is  the 


illimiinance  3  millimeters  from  the  edge 
of  the  light  field  away  from  the  center 
of  the  field.  Compliance  shall  be 
determined  with  a  measiiring  aperture 
of  1  millimeter. 

(e)  Field  indication  and  alignment  on 
stationary  general  purpose  x-ray 
equipment.  Except  when  spot-film 
devices  are  in  service,  stationary  general 
purpose  x-ray  systems  shall  meet  the 
following  requirements, in  addition  to 
those  prescribed  in  paragraph  (d)  of  this 
section: 

(1)  Means  shall  be  provided  to 
indicate  when  the  axis  of  the  x-ray  beam 
is  perpendicular  to  the  plane  of  the 
image  receptor,  to  align  the  center  of  the 
x-ray  field  with  respect  to  the  center  of 
the  image  receptor  to  within  2  percent 
of  the  SID.  and  to  indicate  the  SID  to 
within  2  percent; 

(2)  The  beam-limiting  device  shall 
numerically  indicate  the  field  size  in  the 
plane  of  the  image  receptor  to  which  it 
is  adjusted; 

(3)  Indication  of  field  size  dimensions 
and  SIDs  shall  be  specified  in 
centimeters  and/ or  inches  and  shall  be 
such  that  aperture  adjustments  result  in 
x-ray  field  dimensions  in  the  plane  of 
the  image  receptor  which  correspond  to 
those  indicated  by  the  beam-limiting 
device  to  within  2  percent  of  the  SID 
when  the  beam  axis  is  indicated  to  be 
perpendicular  to  the  plane  of  the  image 
receptor;  and 

(4)  Compliance  measurements  will  be 
made  at  discrete  SIDs  and  image 
receptor  dimensions  in  common  clinical 
use  (such  as  SIDs  of  100. 150.  and  200 
centimeters  and/or  36. 40. 48.  and  72 
inches  and  nominal  image  receptor 
dimensions  of  13. 18,  24,  30,  35.  40,  and 
43  centimeters  and/or  5.  7.  8.  9, 10. 11. 
12, 14,  and  17  inches)  or  at  any  other 
specific  dimensions  at  which  the  beam- 
lifniting  device  or  its  associated 
diagnostic  x-ray  system  is  imiquely 
designed  to  operate. 

(f)  Field  limitation  on  ra  iiographic  x- 
ray  equipment  other  than  general 
purpose  radiographic  systems — (1) 
Equipment  for  use  with  intraoral  image 
receptors.  Radiographic  equipment 
designed  for  use  vfith  an  intraoral  image 
receptor  shall  be  provided  with  means 
to  limit  the  x-ray  beam  such  that: 

(i)  If  the  TP'r«'"'''Tn  soim:e-to-skin 
distance  (SSD)  is  18  centimeters  or 
more,  the  x-ray  field  at  the  minimum 
SSD  shall  be  containable  in  a  circle 
having  a  diameter  of  no  more  than  7 
centimeters;  and 

(ii)  If  the  minimum  SSD  is  less  than 
18  centimeters,  the  x-ray  field  at  the 
tniniiniim  SSD  shall  be  containable  in  a 
circle  having  a  diameter  of  no  more  than 
6  centimeters. 


(2)  X-ray  systems  designed  for  one 
image  receptor  size.  Radiographic 
equipment  designed  for  only  one  image 
receptor  size  at  a  fixed  SID  shall  be 
provided  with  means  to  limit  the  field 
at  the  plane  of  the  image  receptor  to 
dimensions  no  greater  than  those  of  the 
image  receptor,  and  to  align  the  center 
of  the  x-ray  field  with  the  center  of  the 
image  receptor  to  within  2  percent  of 
the  SID  or  shall  be  provided  with  means 
to  both  size  and  align  the  x-ray  field 
such  that  the  x-ray  field  at  the  plane  of 
the  image  receptor  does  not  extend 
beyond  any  edge  of  the  image  receptor. 

(3)  Systems  designed  for 
mammography — (i)  Radiographic 
systems  designed  only  for 
mammography  and  general  purpose 
radiography  systems,  when  special 
attachments  for  mammography  are  in 
service,  manufactured  on  or  after 
November  1, 1977,  and  before 
September  30. 1999,  shall  be  provided 
with  means  to  limit  the  useful  beam 
such  that  the  x-ray  field  at  the  plane  of 
the  image  receptor  does  not  extend 
beyond  any  edge  of  the  image  receptor, 
at  any  designated  SID  except  the  edge  of 
the  image  receptor  designed  to  be 
adjacent  to  the  chest  wall  where  the  x- 
ray  field  may  not  extend  beyond  this 
edge  by  more  than  2  percent  of  the  SID. 
This  requirement  can  be  met  with  a 
system  that  performs  as  prescribed  in 
paragraphs  (f)(4)(i),  (f)(4)(ii),  and 
(f)(4)(iii)  of  this  section.  When  the  beam- 
limiting  device  and  image  receptor 
support  device  are  designed  to  be  used 
to  immobilize  the  breast  during  a 
mammographic  procedure  and  the  SID 
may  vary,  the  SID  indication  specified 
in  paragraphs  (f)(4)(ii)  and  (f)(4)(iii)  of 
this  section  shall  be  the  maximum  SID 
for  which  the  beam-limiting  device  or 
aperture  is  designed. 

(ii)  Mammographic  beam-limiting 
devices  manufoctured  on  or  after 
September  30, 1999,  shall  be  provided 
with  the  means  to  limit  the  useful  beam 
such  that  the  x-ray  field  at  the  plane  of 
the  image  receptor  does  not  extend 
beyond  any  edge  of  the  image  receptor 
by  more  than  2  percent  of  the  SED.  This 
requirement  can  be  met  with  a  system 
that  performs  as  prescribed  in 
paragraphs  (f)(4)(i),  (f)(4)(ii).  and 
(f)(4)(iii)  of  this  section.  For  systems  that 
allow  changes  in  the  SID,  the  SID 
indication  specified  in  paragraphs 
(f)(4){ii)  and  (f)(4)(iii)  of  this  section 
shall  be  the  maximimi  SID  for  which  the 
beam-limiting  device  or  aperture  is 


(ii^Each  image  receptor  support 
device  manufactured  on  or  after 
November  1, 1977,  intended  for 
installation  on  a  system  designed  for 
mammography  shall  have  clear  and 
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permanent  markings  to  indicate  the 
m<»viiniini  image  receptor  size  for  which 
it  is  designed. 

(4)  Other  x-ray  systems.  Radiographic 
systems  not  specifically  covered  in 
paragraphs  (d).  (e),  (f)(2),  (f)(3).  and  (h) 
of  this  section  and  systems  covered  in 
paragraph  (f)(1)  of  this  section,  which 
are  also  designed  for  use  with  extraoral 
image  receptors  and  when  used  with  an 
extraoral  image  receptor,  shall  be 
provided  with  means  to  limit  the  x-ray 
field  in  the  plane  of  the  image  receptor 
so  that  such  field  does  not  exceed  each 
dimension  of  the  image  receptor  by 
more  than  2  percent  of  the  SID,  when 
the  axis  of  the  x-ray  beam  is 
perpendicular  to  the  plane  of  the  image 
receptor.  In  addition,  means  shall  be 
provided  to  align  the  center  of  the  x-ray 
field  with  the  center  of  the  image 
receptor  to  within  2  percent  of  the  SID. 
or  means  shall  be  provided  to  both  size 
and  align  the  x-ray  field  such  that  the 
x-ray  field  at  the  plane  of  the  image 
receptor  does  not  extend  beyond  any 
edge  of  the  image  receptor.  These 
requirements  may  be  met  with: 

(i)  A  system  which  performs  in 
accordance  with  paragraphs  (d)  and  (e) 
of  this  section;  or  when  alignment 
means  are  also  provided,  may  be  met 
with  either; 

(ii)  An  assortment  of  removable, 
fixed-aperture,  beam-limiting  devices 
sufficient  to  meet  the  requirement  for 
each  combination  of  image  receptor  size 
and  SID  for  which  the  unit  is  designed. 
Each  such  device  shall  have  clear  and 
permanent  markings  to  indicate  the 
image  receptor  size  and  SID  for  which 
it  is  designed;  or 

(iii)  A  beam-limiting  device  having 
multiple  fixed  apertures  sufficient  to 
meet  the  requirement  for  each 
combination  of  image  receptor  size  and 
SID  for  which  the  unit  is  designed. 
Permanent,  clearly  legible  markings 
shall  indicate  the  image  receptor  size 
and  SID  for  which  each  aperture  is 
designed  and  shall  indicate  which 
apertxire  is  in  position  for  use. 

(g)  Positive  beam  limitation  (PBL). 
The  requirements  of  this  paragraph  shall 
apply  to  radiographic  systems  which 
contain  PBL. 

[1)  Field  size.  When  a  PBL  system  is 
provided,  it  shall  prevent  x-ray 
production  when: 

(i)  Either  the  length  or  width  of  the  x- 
ray  field  in  the  plane  of  the  image 
receptor  differs  from  the  c  orresponding 
image  receptor  dimension  by  more  than 
3  percent  of  the  SID;  or 

(ii)  The  simi  of  the  length  and  width 
differences  as  stated  in  paragraph 
(g)(l)(i)  of  this  section  without  regard  to 
sign  exceeds  4  percent  of  the  SID. 


(iii)  The  beam  limiting  device  is  at  an 
SID  for  which  PBL  is  not  designed  for 
sizing. 

(2)  Conditions  for  PBL.  When 
provided,  the  PBL  system  shall  function 
as  described  in  paragraph  (g)(1)  of  this 
section  whenever  all  the  following 
conditions  are  met: 

(i)  The  image  receptor  is  inserted  into 
a  permanently  mounted  cassette  holder; 

(ii)  The  image  receptor  length  and 
width  are  less  than  50  centimeters; 

(iii)  The  x-ray  beam  axis  is  within  ±3 
degrees  of  vertical  and  the  SID  is  90 
centimeters  to  130  centimeters 
incltisive;  or  the  x-ray  beam  axis  is 
within  ±3  degrees  of  horizontal  and  the 
SID  is  90  centimeters  to  205  centimeters 
inclusive; 

(iv)  The  x-ray  beam  axis  is 
perpendicular  to  the  plane  of  the  image 
receptor  to  within  ±3  degrees;  and 

(v)  Neither  tomographic  nor 
stereoscopic  radiography  is  being 
performed. 

(3)  Measuring  compliance. 
Compliance  with  the  requirements  of 
paragraph  (g)(1)  of  this  section  shall  be 
determined  when  the  equipment 
indicates  that  the  beam  axis  is 
perpendiciilar  to  the  plane  of  the  image 
receptor  and  the  provisions  of  paragraph 
(g)(2)  of  this  section  are  met. 
Compliance  shall  be  determined  no 
sooner  than  5  seconds  after  insertion  of 
the  image  receptor. 

(4)  Operator  initiated  undersizing. 
The  PBL  system  shall  be  capable  of 
operation  such  that,  at  the  discretion  of 
the  operator,  the  size  of  the  field  may  be 
made  smaller  than  the  size  of  the  image 
receptor  through  stepless  adjustment  of 
the  field  size.  Each  dimension  of  the 
minimum  field  size  at  an  SID  of  100 
centimeters  shall  be  equal  to  or  less  than 
5  centimeters.  Return  to  PBL  function  as 
described  in  paragraph  (g)(1)  of  this 
section  shall  occur  automatically  upon 
any  change  of  image  receptor  size  or 
SID. 

(5)  Override  of  PBL  A  capability  may 
be  provided  for  overriding  PBL  in  case 
of  system  ^lure  and  for  servicing  the 
system.  This  override  may  be  for  all 
SIDs  and  image  receptor  sizes.  A  key 
shall  be  required  for  any  override 
capability  that  is  accessible  to  the 
operator.  It  shall  not  be  possible  to 
remove  the  key  while  PBL  is 
overridden.  Each  such  key  switch  or  key 
shall  be  clearly  and  durably  labeled  as 
follows: 

For  X-ray  Field  Limitation  System  Failure 
The  override  capability  is  considered 
accessible  to  the  op>erator  if  it  is  referenced 
in  the  operator's  manual  or  in  other  material 
intended  for  the  operator  or  if  its  location  is 
such  that  the  operator  would  consider  it  part 
of  the  operational  controls. 


(h)  Field  limitation  and  alignment  for 
spot-film  devices.  The  following 
requirements  shall  apply  to  spot-film 
devices,  except  when  the  spot-film 
device  is  provided  for  use  with  a 
radiation  therapy  simulation  system: 

(1)  Means  shall  be  provided  between 
the  source  and  the  patient  for 
adjustment  of  the  x-ray  field  size  in  the 
plane  of  the  image  receptor  to  the  size 
of  that  portion  of  the  image  receptor 
which  has  been  selected  on  the  spot- 
film  selector.  Such  adjustment  shall  be 
accomplished  automatically  when  the  x- 
ray  field  size  in  the  plane  of  the  image 
receptor  is  greater  than  the  selected 
portion  of  the  image  receptor.  If  the  x* 
ray  field  size  is  less  than  the  size  of  the 
selected  portion  of  the  image  receptor, 
the  field  size  shall  not  open 
automatically  to  the  size  of  the  selected 
portion  of  the  image  receptor  unless  the 
operator  has  selected  that  mode  of 
operation. 

(2)  Neither  the  length  nor  the  width 
of  the  x-ray  field  in  the  plane  of  the 
image  receptor  shall  differ  from  the 
corresponding  dimensions  of  the 
selected  portion  of  the  image  receptor 
by  more  than  3  percent  of  the  SID  when 
adjusted  for  full  coverage  of  the  selected 
portion  of  the  image  receptor.  The  sum, 
without  regard  to  sign,  of  the  length  and 
width  diffwences  shall  not  exceed  4 
percent  of  the  SID.  On  spot-film  devices 
manufactured  after  February  25, 1978,  if 
the  angle  between  the  plane  of  the 
image  receptor  and  beam  axis  is 
variable,  means  shall  be  provided  to 
indicate  when  the  axis  of  the  x-ray  beam 
is  perpendicular  to  the  plane  of  the 
image  receptor,  and  compliance  shall  be 
determined  with  the  beam  axis 
indicated  to  be  perpendicular  to  the 
plane  of  the  image  receptor. 

(3)  The  center  of  the  x-ray  field  in  the 
plane  of  the  image  receptor  shall  be 
aligned  with  the  center  of  the  selected 
portion  of  the  image  receptor  to  within 
2  percent  of  the  SID. 

(4)  Means  shall  be  provided  to  reduce 
the  x-ray  field  size  in  the  plane  of  the 
image  receptor  to  a  size  smaller  than  the 
selected  portion  of  the  image  receptor 
such  that: 

(i)  For  spot-film  devices  used  on 
fixed-SID  fluoroscopic  systems  which 
are  not  required  to,  and  do  not  provide 
stepless  adjustment  of  the  x-ray  field, 
the  minimum  field  size,  at  the  greatest 
SID,  does  not  exceed  125  square 
centimeters;  or 

(ii)  For  spot-film  devices  used  on 
fluoroscopic  systems  that  have  a 
variable  SID  and/or  stepless  adjustment 
of  the  field  size,  the  minimum  field  size, 
at  the  greatest  SID,  shall  be  containable 
in  a  square  of  5  centimeters  by  5 
centimeters. 
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(5)  A  capability  may  be  provided  for 
overriding  the  automatic  x-ray  field  size 
adjustment  in  case  of  system  foilure.  If 
it  is  so  provided,  a  signal  visible  at  the 
fluoroscc^ist's  position  shall  indicate 
whenever  the  automatic  x-ray  field  size 
adjustment  override  is  engaged.  Each 
such  system  failure  override  switch 
shall  be  clearly  labeled  as  follows: 
For  X-ray  Field  Limitation  System  Failure 
(i)  Source-skin  distance— {1)  X-ray 
systems  designed  for  use  with  an 
intraoral  image  receptor  shall  be 
provided  vtrith  means  to  limit  the 
source-skin  distance  to  not  less  than: 
(i)  Eighteen  centimeters  if  opmable 
above  50  kVp;  (X 

(ii)  Ten  centimeters  if  not  opwable 
above  50  kVp. 

(2)  Mobile  and  portable  x-ray  systems 
other  than  dental  shall  be  provided  with 
means  to  limit  the  source-skin  distance 
to  not  less  than  30  centimetos. 

(j)  Beam-on  indicators.  The  x-ray 
control  shall  provide  visual  indication 
whenever  x-rays  are  produced.  In 
addition,  a  signal  audible  to  the  operator 
shaU  indicate  that  the  exposure  has 
terminated. 

(k)  Multiple  tubes.  Where  two  or  more 
radiographic  tubes  are  controlled  by  one 
exposure  sviritch,  the  tube  or  tubes 
which  have  been  selected  shall  be 
clearly  indicated  before  initiation  of  the 
exposure.  This  indication  shall  be  both 
on  the  x-ray  control  and  at  or  near  the 
tube  housing  assembly  which  has  been 
selected. 

(1)  Radiation  from  capacitor  energy 
storage  equipment.  Radiation  emitted 
from  the  x-ray  tube  shall  not  exceed: 

(1)  An  air  kerma  of  0.26  mGy  (vice 
0.03  mR  exposure)  in  1  minute  at  5 
centimeters  from  any  accessible  surface 
of  the  diagnostic  source  assembly,  with 
the  beam-limiting  device  fidly  open,  the 
system  fully  charged,  and  the  exposure 
switch,  timer,  or  any  discharge 
mechanism  not  activated.  Compliance 
shall  be  determined  by  measurements 
averaged  over  an  area  of  100  square 
centimeters,  with  no  linear  dimension 
greater  than  20  centimeters:  and 

(2)  An  air  kerma  of  0.88  mGy  (vice 
100  mR  exposure)  in  1  hour  at  100 
centimeters  from  the  x-ray  source,  writh 
the  beam-limiting  device  fully  open, 
when  the  system  is  discharged  through 
the  x-ray  tube  either  manually  or 
automatically  by  use  of  a  discharge 
switch  or  deactivation  of  the  input 
power.  Compliance  shall  be  determined 
by  measurements  of  the  maximum  air 
kerma  per  discharge  multiplied  by  the 
total  number  of  discharges  in  1  hour 
(duty  cycle).  The  measurements  shall  be 
averaged  over  an  area  of  100  square 
centimeters  with  no  linear  dimension 
greater  than  20  centimeters. 


(m)  Primary  protective  barrier  for 
mammography  x-ray  systems — (1)  For  x- 
ray  systems  manufactiired  after 
September  5, 1978,  and  before 
September  30, 1999,  which  are  designed 
only  for  mammography,  the 
transmission  of  the  primary  beam 
through  any  image  receptor  support 
provided  with  the  system  shall  be 
limited  such  that  the  air  kerma  5 
centimeters  from  any  accessible  surface 
beyond  the  plane  of  the  image  receptor 
supporting  device  does  not  exceed  0.88 
^Gy  (vice  0.1  mR  exposure)  for  each 
activation  of  the  tube. 

(2)  For  mammographic  x-ray  systems 
manufactiued  on  or  after  September  30. 

1999: 

(i)  At  any  SID  where  exposures  can  be 
made,  the  unage  receptor  support  device 
shall  provide  a  primary  protective 
barrier  that  intercepts  the  cross  section 
of  the  useful  beam  along  every  direction 
except  at  the  chest  wall  edse. 

(ii)  The  x-ray  system  shall  not  permit 
exposure  imless  the  appropriate  barrier 
is  in  place  to  intercept  the  useful  beam 
as  required  in  paragraph  (m)(2)(i)  of  this 

section. 

(iii)  The  transmission  of  the  useful 
beam  through  the  primary  protective 
barrier  shall  be  limited  such  that  the  air 
kenna  5  centimeters  from  any  accessible 
surface  beyond  the  plane  of  ihe  primary 
protective  barrier  does  not  exceed  0.88 
nGy  (vice  0.1  mR  exposure)  for  each 
activation  of  the  tube. 

(3)  Compliance  with  the  requirements 
of  paragraphs  (m)(l)  and  (m)(2)(iii)  of 
this  section  for  transmission  shall  be 
determined  with  the  x-ray  system 
operated  at  the  minimum  SID  for  which 
it  is  designed,  at  the  maximum  rated 
peak  tube  potential,  at  the  maximimi 
rated  product  of  x-ray  tube  current  and 
exposure  time  (mAs)  for  the  maximum 
rated  peak  tube  potential,  and  by 
measurements  averaged  over  an  area  of 
100  square  centimeters  with  no  linear 
dimension  greater  than  20  centimeters. 
The  sensitive  volume  of  the  radiation 
measuring  instnunent  shall  not  be 
positioned  beyond  the  edge  of  the 
primary  protective  barrier  along  the 
chest  wall  side. 

4.  Revise  §  1020.32  to  read  as  follows: 

f1020^    Huoroscopic  equipiMnL 

The  provisions  of  this  section  apply  to 
equipment  for  fluoroscopic  imaging  and 
for  radiographic  imaging  when  images 
are  recorded  &t>m  the  fluoroscopic 
image  receptor  except  computed 
tomography  x-ray  systems  manufacttued 
on  or  after  November  29, 1984. 

(a)  Primary  protective  barrier— (1) 
Limitation  of  useful  beam.  The 
fluoroscopic  imaging  assembly  shall  be 
provided  with  a  primary  protective 


barriOT  which  intercepts  the  entire  cross 
section  of  the  useful  beam  at  any  SID. 
The  x-ray  tube  used  for  fluoroscopy 
shall  not  produce  x-rays  unless  the 
barrier  is  in  position  to  intercept  the 
entire  useful  beam.  The  AKR  due  to 
transmission  throu^  the  barrier  with 
the  attenuation  block  in  the  useful  beam 
combined  with  radiation  from  the 
fluoroscopic  image  receptor  shall  not 
exceed  3.34  x  10-'  percent  of  the 
entrance  AKR,  at  a  distance  of  10 
centimeters  bom  any  accessible  surface 
of  the  fluoroscopic  imaging  assembly 
beyond  the  plane  of  the  image  receptor. 
Radiation  therapy  simulation  systems 
shall  be  exempt  from  this  requirement 
provided  the  systems  are  intended  only 
for  remote  control  operation  and  the 
manufacttuer  sets  forth  instructions  for 
assemblers  with  respect  to  control 
location  as  part  of  the  information 
required  in  §  1020.30(g).  Additionally, 
the  manufacturer  shall  provide  to  users, 
under  §  1020.30(h)(l)(i).  precautions 
concerning  the  importance  of  remote 
contit^  operation. 

(2)  Measuring  compliance.  The  AKR 
shall  be  measiired  in  accordance  with 
paragraph  (d)  of  this  section.  The  AKR 
due  to  transmission  through  the  primary 
barrier  combined  with  radiation  from 
the  fluoroscopic  image  receptor  shall  be 
determined  by  measurnnents  averaged 
over  an  area  of  100  square  centimeters 
with  no  linear  dimension  greater  than 
20  centimeters.  If  the  source  is  below 
the  tabletop,  the  measurement  shall  be 
made  with  the  input  surface  of  the 
fluoroscopic  imaging  assembly 
positioned  30  centimeters  above  the 
tabletop.  If  the  source  is  above  the 
tabletop  and  the  SID  is  variable,  the 
measurement  shall  be  made  with  the 
end  of  the  beam-limiting  device  or 
spacer  as  close  to  the  tabletop  as  it  can 
be  placed,  provided  that  it  shall  not  be 
closer  than  30  centimeters.  Movable 
grids  and  compression  devices  shall  be 
removed  from  the  useful  beam  during 
the  measurement.  For  all  measurements, 
the  atteniiation  block  shall  be 
positioned  in  the  useful  beam  10     « 
centimeters  &t>m  the  point  of 
measurement  of  entrance  AKR  and 
between  this  point  and  the  input  surface 
of  the  fluoroscopic  imaging  assembly, 
(b)  Field  limitation— {1)  Angulation. 
For  fluoroscopic  equipment 
manufactured  after  February  25, 1978, 
when  the  angle  between  the  image 
receptor  and  the  beam  axis  of  the  x-ray 
beam  is  variable,  means  shall  be 
provided  to  indicate  when  the  axis  of 
the  x-ray  beam  is  perpendicular  to  the 
plane  of  the  image  receptor.  Compliance 
with  paragraphs  (b)(4)  and  (b)(5)  of  this 
section  shall  be  determined  with  the- 
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beam  axis  indicated  to  be  perpendiciilar 
to  the  plane  of  the  image  receptor. 

(2)  Further  means  for  limitation. 
Means  shall  be  provided  to  permit 
hirther  limitation  of  the  x-ray  field  to 
sizes  smaller  than  the  limits  of 
paragraphs  (b)(4)  and  (b)(5).  Beam- 
limiting  devices  manufactured  after  May 
22,  1979,  and  Incorporated  in 
equipment  with  a  variable  SID  and/or 
the  capability  of  a  visible  area  of  greater 
than  300  square  centimeters  shall  be 
provided  with  means  for  stepless 
adjustment  of  the  x-ray  field.  Equipment 
with  a  fixed  SID  and  the  capability  of  a 
visible  area  of  no  greater  than  300 
square  centimeters  shall  be  provided 
with  either  stepless  adjustinent  of  the  x- 
ray  field  or  with  a  means  to  further  limit 
the  x-ray  field  size  at  the  plane  of  the 
image  receptor  to  125  square 
centimeters  or  less.  Stepless  adjustment 
shall,  at  the  greatest  SID.  provide 
continuous  field  sizes  from  the 
maximum  obtcunable  to  a  field  size 
containable  in  a  square  of  5  centimeters 
by  5  centimeters.  This  paragraph  does 
not  apply  to  nonimage-intensified 
fluoroscopy. 

(3)  Nonimage-intensified  fluoroscopy. 
The  x-ray  field  produced  by  nonimage- 
intensified  fluoroscopic  equipment  shall 
not  extend  beyond  the  entire  visible 
area  of  the  image  receptor.  Means  shall 
be  provided  for  stepless  adjustment  of 
field  size.  The  minimum  field  size,  at 
the  greatest  SID.  shall  be  containable  in 
a  square  of  5  centimeters  by  5 
centimeters. 

(4)  Fluoroscopy  and  radiography 
using  the  fluoroscopic  imaging  assembly 
with  inherently  circular  image  receptors. 
(i)  For  fluoroscopic  equipment 
manufactured  before  [date  1  year  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register],  other  than 
radiation  therapy  simulation  systems, 
the  following  applies: 

(A)  Neither  the  length  nor  the  width 
of  the  x-ray  field  in  the  plane  of  the 
image  receptor  shall  exceed  that  of  the 
visible  area  of  the  image  receptor  by 
more  than  3  percent  of  the  SID.  The  sum 
of  the  excess  length  and  the  excess 
width  shall  be  no  greater  than  4  percent 
of  the  SID. 

(B)  For  rectangular  x-ray  fields  used 
with  circular  image  receptors,  the  error 
in  alignment  shall  be  determined  along 
the  length  and  width  dimensions  of  the 
x-ray  field  which  pass  through  the 
center  of  the  visible  area  of  the  image 
receptor. 

(iij  For  fluoroscopic  equipment 
manufactured  on  or  after  [date  1  year 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register],  other  than 
radiation  therapy  simulation  systems, 
the  maximum  area  of  the  x-ray  field  in 


the  plane  of  the  image  receptor  shall 
conform  with  one  of  the  following 
reauirements: 

(A)  When  the  visible  area  of  the  image 
receptor  is  less  than  or  equal  to  34  cm 
in  any  direction:  (1)  At  least  80  percent 
of  the  x-ray  field  overlaps  the  visible 
area  of  the  image  receptor,  or  (2)  at  least 
80  percent  of  the  air  kerma  integrated 
over  the  x-ray  field  is  incident  on  the 
area  of  the  image  receptor. 

(B)  When  the  visible  area  of  the  image 
receptor  is  greater  than  34  cm  in  any 
direction,  the  x-ray  field  measured  along 
the  direction  of  greatest  misalignment 
with  the  visible  area  of  the  image 
receptor  shall  not  extend  beyond  the 
visible  area  of  the.  image  receptor  by 
more  than  a  total  of  2  cm. 

(5)  Fluoroscopy  and  radiography 
using  the  fluoroscopic  imaging  assembly 
with  inherently  rectangular  image 
receptors.  For  x-ray  systems 
manufactured  after  [date  1  year  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register]: 

(i)  Neither  the  length  nor  the  width  of 
the  x-ray  field  in  the  plane  of  the  image 
receptor  shall  exceed  that  of  the  visible 
area  of  the  image  receptor  by  more  than 
3  percent  of  the  SID.  The  sum  of  the 
excess  length  and  the  excess  width  shall 
be  no  greater  than  4  percent  of  the  SID. 

(ii)  The  error  in  aligmnent  shall  be 
determined  along  the  length  and  width 
dimensions  of  the  x-ray  field  which  pass 
through  the  center  of  the  visible  area  of 
the  image  receptor. 

(6)  Override  capability.  If  the 
fluoroscopic  x-ray  field  size  is  adjusted 
automatically  as  the  SID  or  image 
receptor  size  is  changed,  a  capability 
may  be  provided  for  overriding  the 
automatic  adjustment  in  case  of  system 
failure.  If  it  is  so  provided,  a  signal 
visible  at  the  fluoroscopist's  position 
shall  indicate  whenever  the  automatic 
field  adjustment  is  overridden.  Each 
such  system  failiue  override  switch 
shall  be  clearly  labeled  as  follows: 

For  X-ray  Field  Limitation  System  Failure 

(c)  Activation  of  tube.  X-ray 
production  in  the  fluoroscopic  mode 
shall  be  controlled  by  a  device  which 
requires  continuous  pressiue  by  the 
operator  for  the  entire  time  of  any 
exposure.  When  recording  serial 
fluoroscopic  images,  the  operator  shall 
be  able  to  terminate  the  x-ray 
exposure(s)  at  any  time,  but  means  may 
be  provided  to  permit  completion  of  any 
single  exposure  of  the  series  in  process. 

(d)  Air  kerma  rates.  For  fluoroscopic 
equipment,  the  following  requirements 
apply: 

(1)  Fluoroscopic  equipment 
manufactured  before  May  19.  1995 —  (i) 
Equipment  provided  with  automatic 
exposure  rate  control  (AERC)  shall  not 


be  operable  at  any  combination  of  tube 
potential  and  current  that  will  result  in 
an  AKR  in  excess  of  88  mGy  per  minute 
(vice  10  R/min  exposure  rate)  at  the 
measurement  point  specified  in 
§  1020.32(d)(3).  except  as  specified  in 
§  1020.32(d)(l)(v)  of  this  section. 

(ii)  Equipment  provided  without 
AERC  shall  not  be  operable  at  any 
combination  of  tube  potential  and 
current  that  will  result  in  an  AKR  in 
excess  of  44  mGy  per  minute  (vice  5  R/ 
min  exposure  rate)  at  the  measurement 
point  specified  in  §  1020.32(d)(3). 
except  as  specified  in  §  1020.32(d)(lKv) 
of  this  section. 

(iii)  Equipment  provided  with  both  an 
AERC  mode  and  a  manual  mode  shall 
not  be  operable  at  any  combination  of 
tube  potential  and  current  that  will 
result  in  an  AKR  in  excess  of  88  mGy 
per  minute  (vice  10  R/min  exposure 
fate)  in  either  mode  at  the  measurement 
point  specified  in  §  1020.32(d)(3). 
except  as  specified  in  §  1020.32(d)(l)(v) 
of  this  section. 

(iv)  Equipment  may  be  modified  in 
accordance  with  §  1020.30(q)  to  comply 
with  §  1020.32(d)(2).  When  the 
equipment  is  modified,  it  shall  bear  a 
label  indicating  the  date  of  the 
modification  and  the  statement: 

"Modified  to  comply  with  21  CFR 
1020.32(d)(2)." 

(v)  Exceptions: 

(A)  During  recording  of  fluoroscopic 
images,  or 

(Bj  When  a  mode  of  operation  has  an 
optional  high-level  control,  in  which 
case  that  mode  shall  not  be  operable  at 
any  combination  of  tube  potential  and 
current  that  will  result  in  an  AKR  in 
excess  of  the  rates  specified  in 
§  1020.32(d)(l)(i).  (d)(l)(ii).  or  (d)(l)(iii) 
at  the  measurement  point  specified  in 
§  1020.32(d)(3),  unless  the  high-level 
control  is  activated.  Special  means  of 
activation  of  high-level  controls  shall  be 
required.  The  high-level  control  shall  be 
operable  only  when  continuous  manual 
activation  is  provided  by  the  operator.  A 
continuous  signal  audible  to  the 
fluoroscopist  shall  indicate  that  the 
high-level  control  is  being  employed. 

(2)  Fluoroscopic  equipment 
manufactured  on  or  after  May  19, 
1995—  (i)  Shall  be  equipped  with  AERC 
if  op>erable  at  any  combination  of  tube 
potential  and  current  that  results  in  an 
AKR  greater  than  44  mGy  per  minute 
(vice  5  R/min  exposiue  rate)  at  the 
measurement  point  specified  in 
§  1020.32(d)(3).  Provision  for  manual 
selection  of  technique  factors  may  be 
provided. 

(ii)  Shall  not  be  operable  at  any 
combination  of  tube  potential  and 
current  that  will  residt  in  an  AKR  in 
excess  of  88  mGy  per  minute  (vice  10 


R/min  exposure  rate)  at  the 
measurement  point  specified  in 
§  1020.32(d)(3).  except  as  specified  in 
§  1020.32(d)(2)(iii)  of  this  section: 
(iii)  Exceptions: 

(A)  For  equipment  manufactiu«d 
prior  to  [date  1  year  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  during  the  recording 
of  images  from  a  fluoroscopic  image 
receptor  using  photographic  film  or  a 
video  camera  when  the  x-ray  soiuce  is 
operated  in  a  pulsed  mode. 

(B)  For  equipment  manufactiued  on 
or  after  [date  1  year  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register),  during  the  recording 
of  images  from  the  fluoroscopic  image 
receptor  for  the  purpose  of  providing 
the  user  with  an  image(s)  after 
termination  of  the  exposure.  However, 
the  archiving  of  fluoroscopic  or 
radiographic  images  through  the 
recording  of  such  images  in  analog 
format  with  a  video-tape  or  video-disc 
recorder  does  not  qualify  as  an 
exception. 

(C)  When  a  mode  of  operation  has  an 
optional  high-level  control  and  the 
control  is  activated,  in  which  case  the 
equipment  shall  not  be  operable  at  any 
combination  of  tube  potential  and 
cxurent  that  will  result  in  an  AKR  in 
excess  of  180  mGy  per  minute  (vice  20 
R/min  exposure  rate)  at  the 
measurement  point  specified  in 
§1020.32(d)(3).  Special  means  of 
activation  of  high-level  controls  shall  be 
required.  The  high-level  control  shall  be 
operable  only  when  continuous  manual 
activation  is  provided  by  the  operator.  A 
continuous  signal  audible  to  the 
fluoroscopist  shall  indicate  that  the 
high-level  control  is  being  employed. 

[3)  Measuring  compliance. 
Compliance  with  paragraph  (d)  of  this 
section  shall  be  determined  as  follows: 

(i)  If  the  source  is  below  the  x-ray 
table,  the  AKR  shall  be  measured  at  1 
centimeter  above  the  tabletop  or  cradle. 

(ii)  If  the  source  is  above  tne  x-ray 
table,  the  AKR  shall  be  measured  at  30 
centimeters  above  the  tabletop  with  the 
end  of  the  beam-limiting  device  or 
spacer  positioned  as  closely  as  possible 
to  the  point  of  measurement. 

(iii)  In  a  C-arm  type  of  fluoroscope. 
the  AKR  shall  be  measured  at  30 
centimeters  from  the  input  surface  of 
the  fluoroscopic  imaging  assembly,  with 
the  soiut:e  positioned  at  any  available 
SID.  provided  that  the  end  of  the  beam- 
limiting  device  or  spacer  is  no  closer 
than  30  centimeters  from  the  input 
siuface  of  the  fluoroscopic  imaging 
assembly. 

(iv)  In  a  C-arm  type  of  fluoroscope 
having  an  SID  less  than  45  cm,  the  AKR 
shall  be  measured  at  the  minimum  SSD. 


(v)  In  a  lateral  type  of  fluoroscope.  the 
air  kerma  rate  shall  be  measured  at  a 
point  15  centimeters  from  the  centerline 
of  the  x-ray  table  and  in  the  direction  of 
the  x-ray  source  with  the  end  of  the 
beam-limiting  device  or  spacer 
positioned  as  closely  as  possible  to  the 
point  of  measurement.  If  the  tabletop  is 
movable,  it  shall  be  positioned  as 
closely  as  possible  to  the  lateral  x-ray 
source,  with  the  end  of  the  beam- 
limiting  device  or  spacer  no  closer  than 
15  centimeters  to  the  centerline  of  the 
x-ray  table. 

(4)  Exemptions.  Fluoroscopic 
radiation  therapy  simulation  systems 
are  exempt  from  the  requirements  set 
forth  in  paragraph  (d)  of  this  section. 

(e)  [Reserved] 

(f)  Indication  of  potential  and  current. 
During  fluoroscopy  and 
cinefluorography,  x-ray  tube  potential 
and  ciurent  shall  be  continuously 
indicated.  Deviation  of  x-ray  tube 
potential  and  current  from  the  indicated 
values  shall  not  exceed  the  maximiun 
deviation  as  stated  by  the  manufacturer 
in  accordance  with  §  1020.30(h)(3). 

(g)  Source-skin  distance.  (1)  Means 
shall  be  provided  to  limit  the  soiuce- 
skin  distance  to  not  less  than  38 ' 
centimeters  on  stationary  fluoroscopes 
and  to  not  less  than  30  centimeters  on 
mobile  and  portable  fluoroscopes.  In 
addition,  for  fluoroscopes  intended  for 
specific  surgical  application  that  would 
be  prohibited  at  the  source-skin 
distances  specified  in  this  paragraph, 
provisions  may  be  made  for  operation  at 
shorter  source-skin  distances  but  in  no 
case  less  than  20  centimeters.  When 
provided,  the  manufacturer  must  set 
forth  precautions  with  respect  to  the 
optional  means  of  spacing,  in  addition 
to  other  information  as  required  in 

§  1020.30(h). 

(2)  For  mobile  or  portable  C-arm 
fluoroscopic  systems  manufactiired  on 
or  after  [date  1  year  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  having  a  maximum 
source-image  receptor  distance  of  less 
than  45  centimeters,  means  shall  be 
provided  to  limit  the  soiut:e-skin 
distance  to  not  less  t^an  19  centimeters. 
Such  systems  shall  be  labeled  for 
extremity  use  only.  In  addition,  for 
those  systems  intended  for  specific 
surgical  application  that  would  be 
prohibited  at  the  source-skin  distances 
specified  in  this  paragraph,  provisions 
may  be  made  for  operation  at  shorter 
source-skin  distances  but  in  no  case  less 
than  10  centimeters.  When  provided, 
the  manufacturer  must  set  forth 
precautions  with  respect  to  the  optional 
means  of  spacing,  in  addition  to  other 
information  as  required  in  §  1020.30(h). 


(h)  Fluoroscopic  irradiation  time, 
display,  and  signal.  (l)(i)  Fluoroscopic 
equipment  manufactiu«d  before  [date  1 
year  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register],  shall  be 
provided  with  means  to  preset  the 
cumulative  on-time  of  the  fluoroscopic   - 
tube.  The  maximum  cumulative  time  of 
the  timing  device  shall  not  exceed  5 
minutes  without  resetting.  A  signal 
audible  to  the  fluoroscopist  shall 
indicate  the  completion  of  any  preset 
cumulative  on-time.  Such  signal  shall 
continue  to  sound  while  x-rays  are 
produced  until  the  timing  device  is 
reset.  Fluoroscopic  equipment  may  be 
modified  in  accordance  with 
§  1020.30(q)  to  comply  with  the 
requirements  of  §  1020.32(h)(2).  When    ' 
the  equipment  is  modified,  it  shall  bear 
a  label  indicating  the  statement: 
"Modified  to  comply  with  21  CFR 
1020.32(h)(2)." 

(ii)  As  an  alternative  to  the 
requirements  of  this  paragraph, 
radiation  therapy  simulation  systems 
may  be  provided  with  a  means  to 
indicate  the  total  cumulative  exposure 
time  during  which  x-rays  were 
produced,  and  which  is  capable  of  being 
reset  between  x-ray  examinations. 

(2)  For  x-ray  controls  manufartured 
on  or  after  [date  1  year  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  there  shall  be 
provided  for  each  fluoroscopic  tube: 

(i)  A  display  of  the  value  and  units  of 
the  irradiation  time  from  the  beginning 
of  a  patient  examination  or  procedure. 
This  display  shall  be  visible  at  the 
fluoroscopist's  working  position 
throughout  the  examination  or 
procedure  and  after  it  ends.  The  display 
shall  be  able  to  be  reset  to  zero  prior  to 
the  commencement  of  a  new 
examination  or  procedure,  and  it  shall 
function  independently  of  the  audible 
signal  described  in  §  1020.32(h)(2)(ii). 

(ii)  A  signal  audible  to  the 
fluoroscopist  shall  indicate  the  passage 
of  irradiation  time  during  an 
examination  or  procedvu*.  The  signal 
shall  sound  for  at  least  one  second  at 
each  interval  of  5-minutes  duration  of 
irradiation  time. 

(i)  Mobile  and  portable  fluoroscopes. 
In  addition  to  the  other  requirements  of 
this  section,  mobile  and  portable 
fluoroscopes  shall  provide  an  image 
receptor  incorporating  more  than  a 
simple  fluorescent  screen. 

())  Display  of  last  image  hold  (UH). 
Fluoroscopic  equipment  manufactured 
on  or  after  [date  1  year  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  shall  be  equipped 
with  means  to  display  an  UH 
radiograph  following  termination  of  the 
fluoroscopic  exposure. 
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(1)  For  an  UH  radiograph  obtained  by 
retaining  pretermination  fluoroscopic 
images,  if  the  number  of  images  and 
method  of  combining  images  are 
selectable  by  the  user,  the  selection 
shall  be  indicated  prior  to  initiation  of 
the  fluoroscopic  exposure. 

(2)  For  an  LIH  radiograph  obtained  by 
initiating  a  separate  radiographic 
exposure,  if  the  techniques  factors  for 
the  radiographic  exposure  are  selectable 
prior  to  the  exposure,  the  combination 
selected  must  be  indicated  prior  to 
initiation  of  the  fluoroscopic  exposiu^. 

(3)  Means  shall  be  provided  to  clearly 
indicate  to  the  user  whether  a  displayed 
image  is  the  LIH  radiograph  or 
fluoroscopy.  Display  of  the  UH 
radiograph  shall  be  replaced  by  the 
fluoroscopic  image  concurrently  with 
reinitiation  of  fluoroscopic  exposure, 
unless  separate  displays  are  provided 
for  the  LIH  radiograph  and  fluoroscopic 
images. 

(4)  The  predetermined  or  selectable 
options  for  producing  the  LIH 
radiograph  shall  be  described  in  the 
information  required  by  §  1020.30(h). 
The  information  shall  include  a 
description  of  any  applicable  technique 
factors  for  the  selected  option  and  the 
impact  of  the  selectable  options  on 
image  characteristics  and  radiation 
dose. 

(k)  Displays  of  values  ofAKR  and 
cumulative  airkerma.  Fluoroscopic 
equipment  manufactured  on  or  after 
[date  1  year  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register], 
shall  display  at  the  fluoroscopist's 
working  position  values  of  AKR  and 
cumulative  air  kerma.  The  following 
requirements  apply  for  each  x-ray  tube 
used  during  an  examination  or 
procedure: 


(1)  The  value  displayed  for  AKR  shall 
be  in  units  of  mGy/min  and  shall 
represent  the  air  kerma  per  unit  time 
diuing  fluoroscopy  and  while  recording 
during  fluoroscopy. 

(2)  The  value  displayed  for 
ciunulative  air  kerma  shall  be  in  units 
of  mGy;  shall  include  all  contributions 
generated  from  fluoroscopic  and 
radiographic  radiation;  shall  represent 
the  total  air  kerma  accrued  from  the 
commencement  of  an  examination  or 
procedure  and  shall  be  updated  diuing 
the  examination  or  procedure  each  time 
that  fluoroscopic  or  radiographic  x-ray 
production  is  deactivated. 

(3)  During  fluoroscopy  and  while 
recording  during  fluoroscopy,  the  value 
and  units  of  the  AKR  shall  be  displayed. 
Following  fluoroscopy  or  radiography, 
the  value  and  units  of  the  cumulative  air 
kerma  shall  be  displayed. 

(4)  The  display  of  the  value  of  the 
AKR  shall  be  clearly  distinguishable 
from  the  display  of  the  value  of  the 
ciunulative  air  kerma. 

(5)  Values  displayed  for  the  AKR  and 
cumulative  air  kerma  shall  be 
determined  for  conditions  of  free-in-air 
irradiation  at  one  of  the  following 
reference  locations  specified  according 
to  the  type  of  fluoroscope.  The  reference 
location  shall  be  identified  and 
described  specifically  in  information 
provided  to  users  according  to 

§  1020.30(h)(6)(iii). 

(i)  For  fluoroscopes  with  x-ray  source 
below  the  table,  x-ray  source  above  the 
table,  or  of  lateral  type,  the  reference 
locations  shall  be  the  respective 
locations  specified  in  §  1020.32(d)(3)(i), 
(d)(3)(ii).  or  (d)(3)(v)  for  measuring 
compliance  with  air-kerma  rate  limits. 

(ii)  For  C-arm  type  fluoroscopes,  the 
reference  location  shall  be  15 


centimeters  from  the  isocenter  toward 
the  x-ray  source  along  the  beam  axis. 
Alternatively,  the  reference  location 
shall  be  along  the  beam  axis  at  a  point 
deemed  by  the  manufacturer  to 
represent  the  intersection  of  the  x-ray 
beam  entrance  surface  and  the  patient 
skin. 

(6)  Means  shall  be  provided  to  reset 
to  zero  the  values  of  AKR  and 
cumulative  air  kerma  prior  to  the 
commencement  of  a  new  examination  or 
procedures. 

(7)  The  AKR  and  the  ciunulative  air 
kerma  shall  not  deviate  from  their 
respective  displayed  values  by  more 
than  ±25  percent. 

5.  Amend  §  1020.33  by  revising 
paragraph  (h)(2)  to  read  as  follows: 

§  1020.33    Computed  tomography  (CT) 
equipment 

***** 

(h)*  •  * 

(2)  For  systems  that  allow  high 
voltage  to  be  applied  to  the  x-ray  tube 
continuously  and  that  control  the 
emission  of  x-ray  with  a  shutter,  the 
radiation  emitted  may  not  exceed  0.88 
milligray  (vice  100  milliroentgen 
exposure)  in  1  hour  at  any  point  5 
centimeters'outside  th^  external  surface 
of  the  housing  of  the  scanning 
mechanism  when  the  shutter  is  closed. 
Compliance  shall  be  determined  by 
measurements  average  over  an  area  of 
100  square  centimeters  with  no  linear 
dimension  greater  than  20  centimeters. 
***** 

Dated:  |uly  25.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-30550  Filed  12-9-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  941 
[Docket  No.  FR-4489-F-02] 
RIN  2577-AC05 

Public  Housing  Totai  Development 
Cost 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD's 
regulations  governing  the  Total 
Development  Cost  (TDC)  limit  for  the 
development  of  public  housing.  The 
amendments  implement  statutory 
changes  made  to  the  TDC  limit 
previously  established  by  statute. 
Among  other  changes,  this  final  rule 
limits  the  amount  of  public  housing 
capital  assistance  that  a  public  housing 
agency  may  use  to  pay  for  housing 
construction  c  jsts.  The  rule  also 
provides  that  demolition  and 
environmental  hazard  remediation  costs 
are  subject  to  the  TDC  limit  only  to  the 
extent  that  such  costs  are  associated 
with  the  replacement  of  public  housing 
units  on  the  project  site.  Further,  the 
final  rule  provides  that  other 
extraordinary  site  costs,  as  determined 
by  HUD,  are  not  subject  to  the  TDC 
limit.  This  rule  follows  publication  of  a 
January  4,  2001,  proposed  rule  and  takes 
into  consideration  the  public  conmients 
received  on  the  proposed  rule. 
DATES:  Effective  Date:  January  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Thorson.  Director,  Office  of 
Capital  Improvements,  Office  of  Public 
and  Indian  Housing,  Room  4134,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  St.,  SW.. 
Washington,  DC  20410;  telephone  (202) 
70a-1640,  extension  4999  (this  is  not  a 
toll-free  telephone  niunber).  Hearing-  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toU- 
bee  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

The  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.)  (1937  Act) 
establishes  the  statutory  framework  for 
HUD's  public  housing  and  various  other 
assisted  housing  programs.  The  1937 
Act  authorizes  HUD  to  assist  public 
housing  agencies  (PHAs)  with  the 
development  and  operation  of  public 
housing  projects,  and  sets  forth  several 
requirements  regarding  public  housing 
development.  Two  such  statutory 


requirements  regarding  the  development 
of  public  housing  are  found  in  sections 
3(c)(1)  and  6(b)  of  the  1937  Act. 

Section  3(c)(1)  of  the  1937  Act  (42 
U.S.C.  1437a(c)(l))  defines  the  terms 
"development"  and  "development 
cost."  Specifically,  section  3(c)(1) 
defines  "development"  to  mean  any  or 
all  undertakings  necessary  for  plaiming, 
land  acquisition,  demolition, 
construction,  or  equipment,  in 
connection  with  a  low-income  housing 
project.  The  term  "low-income  housing 
project"  includes  public  housing 
assisted  imder  the  1937  Act. 

(a)  Prior  to  the  enactment  of  the 
Quality  Housing  and  Work 
Responsibility  Act  of  1998  (QHWRA) 
(Public  Law  105-276,  approved  October 
21, 1998),  section  3(c)(1)  defined  the 
term  "development  cost"  to  mean: 

The  costs  incurred  by  a  (PHA)  in  such 
[development]  undertakings  and  their 
necessary  financing  (including  the 
payment  of  carrying  charges),  and  in 
otherwise  carrying  out  the  development 
of  such  [low  income  housing]  project. 

(b)  Following  the  enactment  of  section 
520(a)  of  QHWRA,  the  definition  of 
"development  cost"  was  amended  to 
exclude: 

The  costs  associated  with  the 
demolition  of  or  remediation  of 
environmental  hazards  associated  with 
public  housing  units  that  will  not  be 
replaced  on  the  project  site,  or  other 
extraordinary  site  costs  as  determined 
by  the  Secretary. 

This  final  rule  amends  the 
Department's  public  housing 
development  regulations  at  24  CFR  part 
941  to  implement  section  520(a)  of 
QHWRA.  Specifically.  HUD  has  listed 
the  excludeid  development  costs 
referenced  above  in  a  newly  defined 
term  called  "Additional  Project  Costs." 
The  rule  then  provides  at  §  941.306(b)(3) 
that  Additional  Project  Costs  are  not 
subject  to  the  TDC  limit. 

(a)  Under  section  6(b)(1)  of  the  1937 
Act  (42  U.S.C.  1437d(b)(l)),  loans  or 
other  contributions  provided  under  the 
1937  Act  for  the  development  of  public 
housing  may  not  be  used  to  pay  a  total 
"development  cost"  in  excess  of  the 
amount  calculated  under  section  6(b)(2), 
unless  otherwise  authorized  by  HUD. 
This  amount  determined  under  section 
6(b)(2)  is  referred  to  as  the  total 
development  cost  (TDC)  limit. 

(b)  Section  520(b)  of  QHWRA  added 
a  new  section  6(b)(3)  to  the  1937  Act, 
which  states  that  in  calculating  the  TDC 
limit,  HUD: 

Shall  consider  only  capital  assistance 
provided  by  the  Secretary  to  a  public 
housing  agency  that  are  [sic]  authorized 
for  use  in  connection  with  the 
development  of  public  housing,  and 


shall  exclude  all  other  amoimts, 
including  amounts  provided  under  [the 
HOME  or  CDBG  programs.] 

HUD  has  implemented  the  above 
amendment  by  adding  a  definition  of 
the  term  "public  housing  capital 
assistance"  to  distinguish  between  those 
funds  that  are  subject  to  the  TDC  limit, 
and  other  funding  sources.  HUD  has 
defined  the  term  "public  housing 
capital  assistance"  to  mean  assistance 
provided  by  HUD  under  the  1937  Act  or 
the  HOPE  VI  program  in  connection 
with  the  development  of  public  housing 
under  24  CFR  part  941,  including 
Capital  Funds  provided  imder  section 
9(d)  of  the  1937  Act,  public  housing 
development  funds  under  section  5  of 
the  1937  Act,  Operating  Fund  assistance 
used  for  capital  purposes  under  section 
9(gJ(l)  or  9(g)(2)  of  the  1937  Act,  and 
HOPE  VI  grant  funds. 

(c)  Section  520(b)  of  QHWRA  added 
a  new  section  6(b)(4)  to  the  1937  Act, 
which  provides  that  HUD  may  restrict 
the  amount  of  capital  funds  that  a  PHA 
may  use  to  pay  for  housing  construction 
costs,  including  "the  actual  hard  costs 
for  the  construction  of  units,  builders" 
overhead  and  profit,  utilities  from  the 
street,  and  finish  landscaping." 

In  this  final  rule,  HUD  nas  included 
definitions  of  the  terms  "Housing 
Construction  Cost"  (HCC)  and 
"Community  Renewal  Cost"  (CRC)  to 
clarify  the  relationship  between  these 
two  separate  subcategories  of  costs  that 
are  subject  to  the  TDC  limit.  The 
definitions  of  HCC  and  CRC  should  also 
clarify  the  relationship  between  these 
costs  and  Additional  Project  Costs 
which,  as  noted  earlier,  are  not  subject 
to  the  TDC  limit.  Substantively,  the 
definitions  of  Housing  Construction 
Cost  and  Conununity  Renewal  Cost  are 
almost  identical  to  those  previously 
subsumed  imder  the  definition  of  "Total 
Development  Cost",  as  set  forth  in 
HUD's  January  4,  2001,  proposed  rule 
(66  FR  1008). 

The  Department  also  has  included  a 
definition  of  the  term  "Total 
Development  Cost  (TDC)  limit"  rather 
than  ""Total  Development  Cost"  as 
provided  in  the  proposed  rule.  The  TDC 
limit  is  defined  to  mean  the  maximum 
amount  of  public  housing  capital 
assistance  that  can  be  used  to  pay  for 
Housing  Construction  Costs  and 
Community  Renewal  Costs  in 
connection  with  the  development  of  a 
public  housing  project,  as  determined 
under  §  941.306(b)(2).  The  rule  also 
provides  that  the  TDC  limit  does  not 
apply  to  Additional  Project  Costs.  These 
modifications  are  intended  merely  to 
clarify  the  Department's  existing 
policies  with  respect  to  the  TDC  limit, 
rather  than  to  establish  new  policies. 


Federal  Register / Vol.  67,  No.  237 /Tuesday,  December  10,  2002 /Rules  and  Regulations        76097 


n.  This  Final  Rule 

As  previously  disciissed,  HUD 
published  a  proposed  TDC  rule  on 
January  4,  2001  (66  FR  1008),  that 
sought  to  amend  the  Department's 
public  housing  development  regulations 
at  24  CFR  part  941  relating  to  the 
calculation  of  TDC  limits,  in  accordance 
with  section  520  of  QHWRA.  This  final 
rule  implements  section  520  of  QHWRA 
after  giving  due  consideration  to 
comments  received  during  the  60-day 
public  comment  period. 

The  preamble  of  the  proposed  rule 
summarized  the  major  amendments  that 
would  be  made  to  part  941  by  this  final 
rule.  The  most  significant  changes  made 
by  this  final  rule  to  the  January  4,  2001, 
proposed  rule  are  discussed  above  in 
Section  I  of  this  preamble.  The 
Department  has  also  made  the  following 
changes  in  this  final  rule: 

1.  Revision  of  the  definition  of 
Community  Renewal  Cost  (CRC).  This 
final  rule  includes  on-site  street 
improvements  as  a  Community  Renewal 
Cost,  rather  than  as  a  Housing 
Construction  Cost  (HCC).  It  was  a 
mistake  in  the  proposed  rule  because 
site  improvements  are  in  the  community 
renewal  part  of  the  TDC  limit. 

2.  Revision  to  HCC  applicability.  This 
final  rule  provides  that  acquisition 
with/without  rehabilitation  of  existing 
homes  is  not  subject  to  the  HCC, 
although  it  is  subject  to  the  IDC  limit. 
When  a  unit  is  acquired  it  is  completely 
developed.  There  is  no  way  to 
breakdown  the  HCC  from  the  TDC  limit. 

3.  Revision  to  example  of 

'  extraordinary  site  costs.  This  final  rule 
removes  construction  of  extensive  street 
and  other  public  improvements  as  an 
example  of  extraordinary  site  costs  that 
are  not  subject  to  the  TEIC  limit.  These 
costs  are  included  in  the  Community 
Renewal  part  of  the  TDC  limit  under  site 
improvements. 

4.  Clarification  of  HUD  notification  to 
changes  to  cost  indices.  This  final  rule 
also  clarifies  that  any  changes  HUD 
makes  to  the  cost  indices  as  listed  in 

§  941.306  will  be  announced  through  a 
notice  published  in  the  Federal 
Register. 

5.  Exceptions  to  TDC.  This  final  rule 
clarifies  that  PHAs  are  eligible  to 
request  a  TDC  exception  for  public 
housing  and  HOPE  VI  funds  awarded  to 
HOPE  VI  grantees  in  FY  1996  and  prior 
years.  However,  there  will  be  no 
exceptions  granted  for  the  HCC 
component  within  the  IDC  limits.  Also, 
HUD  will  not  grant  any  exceptions  to 
the  TDC  limits  for  public  housing  and 
HOPE  VI  funds  awarded  in  FY  1997  and 
afterwards. 


m.  Public  Comments  Generally 

The  public  comment  period  for  the 
proposed  rule  closed  on  March  5,  2001. 
HUD  received  five  comments.  Three  of 
the  conunenters  expressed  concern 
regarding  the  proposed  changes  to  the 
TDC  limit  and  that  the  changes  may 
affect  PHAs'  ability  to  meet  the 
supportive  service  needs  of  public 
housing  households.  All  hve 
conunenters  offered  suggestions  to 
further  clarify  and  strengthen  the  rule  in 
order  to  better  serve  the  community. 
Supportive  services  are  not  a 
development  cost  that  would  be  covered 
by  the  TDC  in  any  case.  The  15%  cap 
on  community  and  supportive  services 
for  the  HOPE  VI  program  is  mandated 
by  statute,  and  does  not  apply  to  non- 
HOPE  VI  programs,  i.e.,  public  housing 
development. 

IV.  Discussion  of  Public  Comments 
Received  on  the  January  4, 2001, 
Proposed  Rule 

Comment:  (a)  The  TDC  cap  should 
only  apply  to  relocation  costs  associated 
wiA  a  pro-rata  share  of  the  units  to  be 
developed  on  site,  (b)  The  rule  should 
define  fair  housing-related  relocation 
costs  as  extraordinary  costs,  subject  to 
exclusion  from  the  TDC  under  the 
definition  of  "Total  Development  Cost" 
in  the  proposed  24  CFR  941.103.  The 
commenter  stated  that  the  language  of 
section  3(c)(1)  gives  considerable 
discretion  to  HUD  to  fashion  such  a 
rule.  Another  commenter  stated  that 
such  a  rule  is  well  within  the  grant  of 
statutory  authority. 

HUD  Response:  Relocation  costs  are 
covered  under  the  Community  Renewal 
Cost  subcategory.  This  is  not  a  policy 
change  because  relocation  costs  have 
always  been  subject  to  the  TDC  limit. 
However,  the  statute  mandates  that 
HUD  use  a  construction  cost  guideline 
based  on  the  average  of  at  least  two 
nationally  recognized  construction  cost 
indices  for  publicly  bid  construction  of 
a  good  and  soimd  quality.  These  cost 
guidelines  (which  take  into  accoimt 
local  adjustment  factors),  are  then 
multiplied  by  a  factor  of  1.6  or  1.75  for 
elevator  and  non-elevator  structures, 
respectively.  The  Department  believes 
that  these  statutory  multipliers  are 
adequate  to  cover  relocation  costs. 
Therefore,  HUD  did  not  change  how 
relocation  costs  are  treated  and  these 
costs  remain  subject  to  the  TDC  limit. 
HUD  also  did  not  change  the  regulation 
to  include  fair  housing-related 
relocation  costs  as  extraordinary  site 
costs  and  thus  exclude  them  from  the 
TDC  limit.  Unusual  site  conditions, 
such  as  extensive  rock  removal,  are 


listed  as  an  Additional  Project  Co'^t  and, 
thus,  are  not  subject  to  the  TDC  limit. 

Comment;  (a)  Although  permitted  by 
statute,  HUD  has  decided  to  prohibit 
requests  to  exceed  the  TDC  limits.  HUD 
is  using  an  arbitrary  number,  the 
statutory  multipliers,  to  calculate  the 
Community  Renewal  Cost,  (b)  HUD 
should  retain  provisions  of  existing 
rules  that  allow  exceptions  to  the  TDC 
limit,  and  use  exception  authority  to 
approve  a  higher  TDC  limit  for 
extraordinary  fair  housing-related 
relocation  costs  on  a  case-by-case  basis. 
The  commenter  stated  that  HUD  must 
be  flexible  towards  housing  authorities 
that  have,  for  example,  extraordinary 
costs  for  demolition  and  site 
remediation  as  a  result  of  mandatory 
conversion,  or  extraordinary  relocation 
costs.  Another  conunenter  suggested  to 
review  the  current  24  CFR  941.306(a) 
and  retain  those  provisions  that  allow 
exceptions  to  the  TDC  limit. 

HUD  Response:  In  1997-1998  HUD 
had  undertaken  an  intensive  process  of 
analysis  and  consultation  with 
construction  industry  groups.  The 
participating  groups  consisted  of  the 
National  Association  of  Housing  and 
Redevelopment  Officials  (NAHRO), 
Public  Housing  Authorities  Director 
Association  (PHADA),  and  Coimcil  of 
Large  Public  Housing  Authorities 
(CLPHA),  to  establish  appropriate  cost 
limits.  This  TDC  limit  represents  true 
construction  costs  and,  therefore,  does 
not  foresee  circumstances  imder  which 
an  exception  would  be  warranted. 

The  rule  does  implement  section  520 
of  QHWRA  by  revising  the  definition  of 
the  TDC  limit  to  exclude  the  costs  of 
demolition,  or  of  remediation  of 
envirorunental  hazards  associated  with 
public  housing  units  that  will  not  be 
replaced  on  the  project  site,  or  other 
extraordinary  site  costs  as  determined 
by  HUD.  For  example,  if  a  PHA  is 
demolishing  a  300-unit  public  housing 
project  and  putting  only  100  new  public 
housing  units  back  on  site,  only  one- 
third  of  the  costs  of  demolition  and  site 
remediation  will  be  used  in  calculating 
whether  the  development  costs  of  the 
public  housing  units  are  within  the  TDC 
limit.  Extraordinary  site  costs,  such  as 
removal  of  extensive  underground 
utility  systems,  which  have  been 
verified  by  an  independent  engineer,  are 
not  included  in  the  TDC.  Also,  the  rule 
permits  exceptions  to  be  granted  by  the 
Secretary  for  HOPE  VI  grantees  in  Fiscal 
Year  1996  and  earlier  years.  However, 
exceptions  to  the  HCC  limit  within  the 
TDC  will  not  be  panted. 

Comment:  HUD  should  establish 
mechanisms  for  vigorous  oversight  of 
relocation  requirements,  including  civil 
rights-related  requirements,  for  all 
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public  housing  developments,  including 
HOPE  VI  and  non-HOPE  VI 
development.  The  commenter  wrote  that 
the  TDC  limit  might  have  important 
consequences  in  other  contexts  related 
to  relocation.  The  commenter 
additionally  stated  that  the  formula 
potentially  masks  the  actual  costs  of 
relocation,  and  it  may  result  in  a  loss  of 
hard  units  where  the  actual  costs  of 
conversion,  including  relocation,  exceed 
the  cost  of  keeping  the  public  housing. 

HUD  Response:  The  oversight  of  HUD 
relocation  requirements  is  not  part  of 
this  rulemaking.  HUD  does  not  believe 
an  adjustment  is  merited  for  relocation. 
As  noted,  the  Department  believes  that 
the  statutory  multipliers  are  adequate  to 
cover  relocation  costs  and,  therefore, 
relocation  costs  remain  subject  to  the 
TDC  limit. 

Comment:  (a)  The  broad  wording  of 
the  proposed  rule  may  have  the 
unintended  effect  of  subjecting  two  (if 
not  more]  important  sources  of 
supportive  services  and  relocation  funds 
to  the  TDC  limit:  grants  received  by 
PHAsfrom  the  Resident  Opportunities 
and  Self  Sufficiency  (ROSS)  program, 
and  Section  8  rental  assistance,  (b)  HUD 
should  amend  the  definition  of  "Total 
Development  Cost"  to  state  that  the  TDC 
does  not  include  community  and 
supportive  services.  The  commenter 
noted  that  both  programs  use  funds 
provided  by  HUD  imder  the  Act. 
Further,  such  a  result  conflicts  with 
previous  HUD  practice.  Additionally,  if 
Section  8  allocations  and  ROSS  grants 
were  subject  to  the  TDC,  the  community 
renewal  portion  of  the  cap  would  be 
rapidly  expended,  leaving  PHAs  with 
few  tools  to  adequately  accomplish 
relocation  or  provide  supportive 
services.  Another  commenter  stated  that 
examples  of  such  services  should 
include  (a)  job  training  activities,  (b)  day 
care,  (c)  transportation,  (d)  educational 
activities,  (e)  case  management,  (f) 
Section  8  counseling,  (g)  after  school 
programs,  and  (f)  health  programs. 

HUD  Response:  HUD  agrees  with  the 
commenter.  The  TDC  limit,  as  stated  in 
the  proposed  rule  and  in  this  final  rule, 
does  not  include  community  and 
supportive  services.  The  Department 
has  clarified  in  this  final  rule  that  only 
public  housing  capital  assistance  (as 
defined  at  §  941.103)  is  subject  to  the 
TDC  limit.  HOPE  VI  funds  used  for 
community  and  supportive  services  are 
capped  at  a  percentage  or  amount  as 
stated  in  the  NOFA  of  the  HOPE  VI 
grant.  This  is  the  result  of  statutory 
requirements  in  the  HOPE  VI  program 
and  not  this  TDC  rulemaking.  Section  8 
allocations  and  ROSS  funds  are  not 
sub)ect  to  the  TDC  limit 


Comment:  Section  6(b)  of  the  U.S. 
Housing  Act  states  that,  "[i}n 
calculating  the  total  development  cost 
of  a  project*  *  *  the  Secretary  shall 
consider  only  capital  assistance  *  *  *" 
42  U.S.C.  1437d(b)(3).  No  funds  for 
capital  assistance  provided  by  HUD 
under  the  Act  or  the  HOPE  VI  program 
should  be  used  to  pay  development 
costs  in  excess  of  the  TDC.  The 
commenter  stated  that  the  proposed  rule 
is  far  broader,  stating  that  any  funds 
provided  under  the  Act  may  not  be 
expended  in  excess  of  the  TDC  limit. 
The  commenter  stated  that  this 
provision  should  be  added  as  an 
amendment  to  24  CFR  941.306(d).  The 
only  sources  of  financial  support 
specifically  exempted  from  the  TDC 
limit  involve  funds  not  provided  under 
the  Act:  Commimity  Development  Block 
Grants  (CDBG),  HOME  funds,  low- 
incom6  housing  tax  credits,  private 
donations  and  private  funding.  See, 
proposed  24  CFR  941.306(d). 

HUD  Response:  HUD  agrees  with  the 
commenter  that  section  6(b)(1)  of  the 
1937  Act  extends  the  TDC  limit  to 
capital  assistance  under  the  Act 
provided  by  HUD  in  connection  with 
the  development  of  public  housing. 
Accordingly,  in  this  final  rule,  the 
Department  defines  the  term  "public 
housing  capital  assistance"  to  mean 
assistance  provided  by  HUD  under  the 
Act  or  the  HOPE  VI  program  in 
coimection  with  the  development  of 
public  housing  under  this  part, 
including  Capital  Fund  assistance 
provided  under  section  9(d)  of  the  1937 
Act.  public  housing  development 
assistance  provided  imder  section  5  of 
the  1937  Act,  Operating  Fimd  assistance 
used  for  capital  purposes  under  section 
9(g)(1)  or  9(g)(2)  of  the  1937  Act.  and 
HOPE  VI  grant  assistance. 

The  IDepartment  has  included  all 
HOPE  VI  grant  funds  in  the  definition 
of  "public  housing  capital  assistance," 
regardless  of  whether  the  funds  are 
authorized  and  appropriated  under  the 
1937  or  under  annual  appropriations 
acts.  Thus,  all  HOPE  VI  funds  vrill  be 
subject  to  the  TDC  limit.  This  position 
is  consistent  with  HUD's  policy  that 
public  housing  imits  developed  with 
HOPE  VI  funds — regardless  of  whether 
the  funds  are  authorized  and 
appropriated  under  the  1937  Act  or 
under  annual  appropriations  acts — must 
be  developed  in  accordance  with  the 
requirements  of  the  1937  Act. 

However,  in  accordance  with  section 
6(b)(3)  of  the  1937  Act  (as  added  by 
section  520(b)  of  QHWRA),  all  other 
funds  are  excluded  from  the  TDC  limit, 
including  funds  from  CDBG,  HOME, 
low-income  tax  credits,  private 
donations,  and  private  financing.  The 


Department  implements  this 
requirement  at  §  941.306(b)(4)  of  this 
final  rule. 

Comment:  A  PHA  may  use  funding 
sources  not  subject  to  the  TDC  limit  to 
cover  project  costs  that  exceed  the 
Housing  Construction  Cost  limit  or  the 
TDC  limit.  A  commenter  sujggested  this 
language  as  a  clarifying  revision  to  the 
proposed  24  CFR  941.306(d). 

HUD  Response:  HUD  agrees  with  the 
commenter  that  a  PHA  may  use  funding 
sources  not  subject  to  the  TDC  limit 
(such  as  CDBG  funds,  HOME  funds, 
low-income  tax  credits,  private 
donations,  and  private  financing)  to 
cover  project  costs  that  exceed  the 
Housing  Construction  Cost  limit  or  the 
TDC  limit.  The  rule  at  §  941.306(b)(4) 
already  states- this. 

Comment:  (a)  HUD  has  not  updated 
the  current  TDC  limits  in  two  years,  (b) 
HUD  should  update  its  TDC  at  least 
annually  based  on  appropriate  cost 
indexes.  The  commenter  stated  that 
without  more  frequent  updates  PHAs 
are  forced  to  comply  with  outdated  TDC 
construction  indices  without  the  benefit 
of  the  previous  method  of  adjusting  for 
inflation  by  "trending."  Another 
commenter  noted  that  the  documents 
published  in  the  Federal  Register  show 
figiues  bom  1999  or  earlier.  The 
commenter  stated  that  agencies  need 
up-to-date,  competitive  figures  to 
develop  projects  with  other  public  or 
private  sectors  partners.  Another 
commenter  wrote  that  the  Department 
should  also  make  available  by  advance 
notice  the  construction  cost  gwdelines 
it  vdll  use  each  year  to  recalculate  the 
TDC  limits. 

HUD  Response:  HUD  agrees  that  the 
schedule  of  unit  TDC  limits  should  be 
recalculated  annually  and  it  intends  to 
do  so  based  on  revisions  to  the  national 
indices.  HUD  will  issue  such  updates 
through  PM  notice,  or  other  appropriate 
means. 

In  a  Senate  colloquy  before  passage  of 
the  QHWRA  Senator  Mack  noted  that 
HUD  "should  interpret  (section  6(b)(2) 
of  the  1937  Act)  as  requiring  the  use  of 
indices  such  as  the  RS.  Means  cost 
index  for  construction  of  "average" 
quality  and  the  Marshall  &  Swift  cost 
index  for  construction  of  "good" 
quality"  (Congressional  Record  of 
October  8, 1998,  S  11840).  The  rule 
specifies  that  HUD  will  be  using  these 
two  indices  to  calculate  the  TDC  limits. 
HUD  expects  to  rely  on  these  indices 
but  will  notify  the  public  in  advance 
through  Fed«^  Register  notice  if  it 
changes  the  cost  in^ces  to  other  such 
indices  that  reflect  comparable  housing 
construction  qualitv. 

Contment:  HUD  has  not  included  in 
its  policy  a  provision  for  acquisition  of 
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units  for  public  housing,  with  or  without 
rehabilitation.  The  commenter  asked 
how  HUD  would  fit  these  activities  into 
its  TIX;  policy,  as  proposed. 

HUD  Response:  Acquisition  of  units 
of  public  housing  is  a  development 
method  that  is  covered  under  this  rule 
[see  §  941.102)  and.  accordingly,  is 
subject  to  the  standard  TDC  limits  set 
forth  in  this  rule.  However,  as  noted 
earlier,  the  Department  has  decided  not 
to  extend  the  Housing  Construction  Cost 
limit  to  such  units,  since  these  units 
have  already  been  developed  at  the  time 
of  acquisition. 

Comment:  HUD  states  it  will  be  able 
to  better  understand  and  control  the 
actual  costs  of  the  development  if  the 
TDC  is  divided  into  the  Housing    ' 
Construction  Cost  limit  (HCC)  and  the 
Community  Renewal  Cost  (CRC)  limit. 
The  commenter  wrote  that  this  suggests 
that  HUD  will  be  performing  analysis  of 
construction  costs  in  some  manner.  The 
commenter  further  suggested  that  these 
studies  be  made  available  to  housing 
agencies  and  other  interested  parties  to 
ensure  that  the  TDC  policy  remains  a 
Mr  and  equitable  methodology,  and  that 
there  is  an  opportunity  for  input  into 
HUD's  decision  making. 

HUD  Response:  HUD  believes  that  it 
wrill  have  better  control  of  the  actual 
costs  of  development  by  dividing  the 
TDC  into  two  components,  i.e..  the  HCC 
and  the  CRC,  and  Uiat  by  doing  so 
housing  construction  costs  can  be 
monitored  more  closely.  There  is  less 
chance  of  inflated  construction  costs  if 
there  is  a  check  to  limit  the  construction 
costs  to  the  average  quality  of 
construction.  HUD  will  be  able  to  detect 
any  cost  inflation  due  to  extraordinary 
structure  design  or  amenities.  HUD  does 
not  plan  to  do  any  analysis  at  this  time 
but  if  it  decides  to  do  so  at  a  later  date 
the  results  will  be  made  available  to 
PHAs  and  other  interested  parties. 

Comment:  (a)  A  workable  TDC 
■formula  must  be  comprehensive, 
realistic,  and  flexible.  The  TDC  must 
also  be  constructed  to  reflect  the  real 
context  and  environment  in  which 
capital  construction  and  development 
occurs,  (b)  HUD's  rule  must  incorporate 
the  means  to  respond  to  the  inherent 
differences  and  fluctuations  that  impact 
construction  and  development  costs. 
The  commenter  wrote  that  in  order  to 
accommodate  the  wide  spectrum  of 
activities  covered  by  the  nUe,  the 
formula  has  to  account  for  the  full  range 
of  cost  factors  that  are  intrinsic  to  such 
activities,  whether  carried  out  by  PHAs 
or  private  development  entities. 
Another  commenter  wrote  that  the 
fluctuations  should  be  considered  given 
the  breadth  of  the  rule  in  terms  of  the 


activities  covered  and  the  various 
construction  markets  it  covers. 

HUD  Response:  The  TDC  limits  are 
developed  in  accordance  with  the 
statute.  The  statute  mandates  that  HUD 
use  a  construction  cost  guideline  based 
on  the  average  of  at  least  two  nationally 
recognized  residential  construction  cost 
indices  for  publicly  bid  construction  of 
good  and  soimd  quality.  Then,  this 
construction  cost  guideline  (which 
already  takes  into  accoimt  local  market 
and  other  adjustment  factors)  is 
multiplied  by  a  foctor  of  1.6  or  1.75  for 
elevator  and  non-elevator  structures, 
respectively,  to  establish  the  TDC  limit. 
HinD  has  established  403  market  areas 
nationwide  for  purposes  of  calculating 
the  TDC  limits.  The  use  of  multiple 
market  areas  ensiu-es  that  local  market, 
environment  and  other  adjusts  aent 
factors  are  reflected  in  the  TDC  Umits 
for  the  pcirticular  area  in  which  the  units 
are  to  be  constructed. 

Comment:  The  TDC  calculation  must 
be  formulated  in  a  maimer  that  permits 
PHAs  to  be  fairly  compared  to  other 
affordable  housing  producers.  The 
commenter  wrote  that  this  factor  has 
been  increasingly  important,  as  the 
criticism  of  PHA  housing  costs  have 
escalated  over  the  past  several  years. 

HUD  Response:  The  TDC  limit  is 
required  by  statute  to  be  based  on  "not 
less  than  two  nationally  recognized 
residential  construction  cost  indices,  for 
publicly  bid  construction  of  a  good  and 
sound  quality".  HUD  will  use  the  R.  S. 
Means  cost  index  for  construction  of 
"average"  quality  and  the  Marshall  & 
Swift  cost  index  for  construction  of 
"good"  quality  to  calculate  the 
construction  cost  guideline.  (HUD  has 
the  discretion  to  change  the  cost  indices 
to  other  such  indices  that  reflect 
comparable  housing  construction 
quality  through  Federal  Register 
notice.)  These  indices  will  permit  PHAs 
to  be  fairly  compared  to  other  affordable 
housing  producers. 

Comment:  The  inclusion  ofplarming 
costs  in  TDC  is  not  appropriate.  The 
commenter  wrote  that  generally,  owners 
do  not  include  such  predevelopment 
costs  in  their  development  costs  pro 
formas.  The  commenter  further  noted 
that  if  the  intent  is  to  manage  the  cost 
of  planning  activities,  which  in  some 
cases  apparently  have  become 
exorbitant,  then  HUD  should  address 
this  matter  more  directly. 

HUD  Response:  The  Department 
disagrees  with  this  conunent.  since  it  is 
inconsistent  with  the  statutory 
definition  of  "development"  in  section 
3(c)(1)  of  the  1937  Act,  which  expressly 
includes  "*  *  *  all  undertakings 
necessary  for  planning  *  *  *  (the 
public  housing]  project."  In  this  final 


rule,  such  costs  are  covered  as  part  of 
the  Community  Renewal  Cost 
subcategory.  Community  Renewal  Costs 
represent  the  difference  between  the 
Housing  Construction  Cost  limit  and  the 
TDC  limit. 

Comment:  (a)  The  TDC  formula  does 
not  take  into  consideration  several 
significant  and  essential  costs  of  capital 
improvement  and/or  redevelopment 
projects,  (b)  Dividing  the  TDC  into 
"housing  construction  costs"  and 
"conmiunity  renewal  costs"  would 
restrict  the  ability  to  do  development 
with  HUD  funding.  The  commenter 
wrote  that  the  discussion  of  the 
elements  included  in  "housing 
construction"  or  "community  renewal" 
costs  include  design  fees,  accounting 
and  legal  fees,  financing  fees,  or 
marketing/lease-up  costs.  Additionally, 
absent  ftx>m  the  list  of  costs  is  the 
reserve  generally  required  due  to  the 
appropriation  risk  of  the  public  housing 
operating  subsidy.  Another  commenter 
wrote  that  its  experience  has  been  that 
the  fuU  TDC  has  not  been  adequate  to 
cover  all  of  development  costs.  If  only 
a  fi^ction  of  the  TDC  can  be  used  in  the 
futiire,  then  new  development  may  not 
be  possible. 

HUD  Response:  The  TDC  limit  is  a 
statutory  cap  on  the  amount  of  public 
housing  capital  assistance  (as  defined  in 
this  rule)  that  can  be  spent  on  identified 
development  costs  related  to  a  public 
housing  project.  It  is  not  intended  to 
address  operating  costs,  reserves,  or 
other  line  items  relating  to  the 
management  phase  of  the  project.  The 
one  exception  to  this  relates  to  the 
funding  of  initial  operating  deficits 
incurred  while  the  project  is  still  in  the 
development  phase.  These  costs  are 
considered  to  be  a  development  cost 
and,  as  a  result,  are  subject  to  the  TDC 
limit  (under  the  CRC  subcategory). 
However,  there  is  no  limit  on  funds 
such  as  CDBG.  HOME,  low-income  tax 
credits,  private  donations,  and  private 
financing  to  cover  project  costs  that 
exceed  the  housing  cost  cap  or  the 
maximum  TDC  liinit.  or  to  fund  costs 
related  to  the  management  phase  of  the 
project,  e.g.,  funding  of  operating 
reserves. 

Comment:  The  language  permitting 
waivers  should  not  be  deleted.  The 
commenter  wrote  that  HUD's  failure  to 
acknowledge  that  waivers  may  be 
necessary  to  accommodate  the  varying 
fects  and  circumstances  of  PHAs  is 
extremely  shortsighted. 

HUD  Response:  HUD  disagrees  with 
the  commenter.  HUD  will  not  grant  any 
exceptions  to  the  TDC  limits  for  public 
housing  and  HOPE  VI  funds  awaided  in 
FY  1997  and  afterwards.  By  allowing 
exceptions  or  waivers,  HUD  will  not 


76100        Federal  Register / Vol.  67.  No.  237 /Tuesday.  December  10.  2002 /Rules  and  Regulations 


succeed  in  its  mission  of  providing 
affordable  housing  to  the  maximum 
number  of  low-income  families.  A  PHA 
can  (under  the  circumstances  stated  in 
the  rule)  use  non-pubbc  housing 
sources  of  funding  to  cover  costs  that 
exceed  the  TDC  limit.  Further,  a  PHA 
will  be  eligible  to  request  a  TDC 
exception  for  Public  Housing  and  HOPE 
VI  funds  awarded  to  HOPE  VI  grantees 
in  Fiscal  Year  1996  and  prior  years. 
However,  no  exceptions  to  the  HCC 
limits  within  TDC  will  be  granted. 

Comment:  In  the  pmposed  rule,  HUD 
is  decreasing  the  already-insufficient 
amount  of  public  housing  funding  that 
can  be  used  for  construction.  The 
commenter  wrote  that  HUD  has 
arbitrarily  divided  the  TDC  amount  into 
"housing  construction  costs"  allocation 
and  the  "community  renewal" 
allocation.  The  costs  for  housing 
construction  cannot  exceed  the  average 
R.S.  Means  and  Marshall  &  Swift 
estimated  construction  costs.  The 
commenter  noted  that  the  community 
renewal  allocation  could  not  be  used  for 
construction. 

HUD  Response:  HUD  disagrees  with 
the  commenter  that  it  has  arbitrarily 
divided  the  TDC  limit  into  a  HCC 
subcategory  and  a  CRC  subcategory.  On 
the  contrary,  the  Housing  Construction 
Cost  subcategory  limit  is  derived  by 
multiplying  the  construction  cost 
guideline  (which  itself  is  determined  by 
averaging  two  nationally  recognized 
residential  construction  cost  indices,  as 
required  by  section  6(b)(2)  of  the  1937 
Act)  by  the  number  of  public  housing 
units  for  each  bedroom  size  and 
structure  type  in  the  project  and  adding 
the  resulting  figures. 

The  TDC  limit  is  established  by 
multiplying  the  Housing  Construction 
Cost  limit  by  the  applicable  multiplier 
(i.e..  1.6  or  1.75  depending  on  whether 
the  project  is  an  elevator  or  non-elevator 
structure),  as  mandated  by  the  statute. 
As  previously  noted,  the  CRC  limit 
represents  the  difference  between  the 
HCC  limit  and  the  TDC  limit. 
Community  renewal  allocations  can  be 
used  for  the  construction  of 
maintenance  or  management  facilities 
for  the  project. 

Comment:  The  proposed  rule  removes 
what  little  flexibility  was  in  the  TDC 
process,  by  revoking  HUD's  authority  to 
approve  costs  5-1 0%  above  the  TDC. 
The  commenter  noted  that  under  the  old 
regulations  HUD  allowed  trending  to 
adjust  the  TDC  construction  indices  to 
compensate  for  inflation  and  allowed 
the  TDCs  to  be  exceeded  by  5%  at  the 
field  office  level  or  exceed  by  up  to  10% 
at  the  Secretary's  level.  The  commenter 
further  noted  that  flexibility  is  needed 
to  adjust  TDCs  for  inflation  between  the 


time  of  TDC  publication  and  the  initial 
fund  reservation  and  the  actual  start  of 
construction,  and  to  compensate  for 
unforeseen  and  unavoidable  extra  costs. 

HUD  Response:  HUD  intends  to 
transmit  an  updated  schedule  of  unit 
TDC  limits  every  year,  thus  there  is  no 
need  for  trending  adjustments.  A  PHA  is 
required  to  use  the  TDC  limits  in  effect 
at  the  time  of  closing. 

Comment:  The  proposed  rule  does  not 
clearly  address  and  may  prevent  future 
development  through  direct  acquisition 
of  existing  homes.  One  commenter 
wrote  that  the  "housing  construction 
costs"  allocation  of  the  TDC  is  too  low 
to  allow  the  purchase  of  existing  homes 
in  the  Twin  Cities  housing  market.  The 
commenter  noted  further  that  even  the 
full  TDC  is  very  hard  to  work  with  in 
this  market. 

HUD  Response:  HUD  agrees  with  the 
commenter  that  the  HCC  subcategory  of 
the  TDC  limit  should  not  be  applicable 
to  the  acquisition  of  existing  homes 
because  items  included  in  the  sale  of  an 
existing  home,  like  cost  of  land  and 
other  development  costs,  are  included 
in  the  CRC  subcategory  limit.  Therefore. 
HUD  has  amended  the  final  nde  at 
§  941.306(c)(3)  to  state  that  for 
acquisition  with  or  without 
rehabilitation  of  existing  homes,  only 
the  overall  TDC  is  applicable  and  not 
the  HCC  cost  limit. 

Comment:  The  proposed  rule  would 
further  concentrate  low-income  housing 
in  impacted  areas.  The  commenter 
wrote  that  the  low  funding  levels 
provided  by  these  TDC  regulations 
would  mean  that  the  only  vacant  sites 
and  existing  homes  that  will  be 
affordable  for  development  would  be  in 
lower  income  census  tracts. 

HUD  Response:  HUD  disagrees.  Based 
on  the  Department's  experience  with  the 
HOPE  VI  program  and  other  public 
housing  development  activity,  units 
have  been  constructed  in  mixed-income 
communities  since  it  first  revised  the 
TDC  policy  in  1999  through  a  HUD 
Notice. 

Comment:  The  Housing  Construction 
Cost  (HCC)  subcategory  of  the  TDC  limit 
includes  finish  landscaping  (trees,  grass, 
fencing,  walkways,  etc.)  in  the  per-unit 
cost  equation;  conversely,  the  two 
indices  used  to  derive  the  HCC  (RS 
Means  and  Marshall  &■  Swift)  exclude 
finish  landscaping  from  the  per  unit 
cost  equation.  The  commenter  wrote 
that  there  should  be  categorizations  of 
costs  associated  with  finish  landscaping 
as  a  Community  Renewal  Cost. 

HUD  Response:  HUD  disagrees  with 
the  commenter  because  national 
construction  cost  indices  include 
landscaping  around  the  structure. 
Additional  landscaping  is  included 


under  the  Community  Renewal  Cost 
subcategory  of  the  TDC  limit. 

Comment:  The  HCC  subcategory  of 
the  TDC  limit  includes  utilities  from  the 
street  in  the  per-unit  cost  equation; 
conversely,  the  two  indices  used  to 
derive  the  HCC  (RS  Means  and  Marshall 
&■  Swift)  exclude  utility  tap  fees  from  the 
per  unit  cost  equation.  The  commenter 
wrote  that  there  should  be 
categorizations  of  the  utility  tap  fees  as 
a  Commimity  Renewal  Cost  or  an 
extraordinary  site  cost. 

HUD  Response:  HUD  disagrees  with 
the  commenter  because  the  Community 
Renewal  Cost  subcategory  of  the  TDC 
limit  includes  the  cost  of  bringing  the 
utilities  from  the  street  to  the  site, 
which  covers  utility  tap  fees.  Therefore, 
no  separate  categorization  of  this  item  is 
necessary. 

Comment:  The  two  indices  used  to 
derive  the  HCC  (RS  Means  and  Marshall 
&■  Swift)  exclude  the  cost  of  on-site 
streets,  driveways,  and  garages  from  the 
per-unit  cost  equation,  yet  many  local 
jurisdictions  require  the  provision  of  off- 
street  parking.  The  commenter  wrote 
that  there  should  be  categorization  of 
any  costs  associated  with  the  provision 
of  jurisdictional  mandated  off-street 
parking  as  a  Community  Renewal  Cost. 

HUD  Response:  The  Community 
Renewal  Cost  subcategory  of  the  TDC 
limit  includes  site  improvements  that 
cover  site  streets,  driveways,  curb  and 
gutters,  off-street  parking  and 
landscaping.  Therefore,  there  is  no  need 
for  separate  categorization  of  these  items 
as  suggested  by  the  commenter. 

Comment:  The  two  indices  used  to 
derive  the  HCC  (RS  Means  and  Marshall 
&■  Swift)  exclude  any  allowances  for  the 
extra  cost  associated  with  Americans 
with  Disabilities  Act  (ADA)  accessible 
and  ADA  adaptable  units.  The 
commenter  suggested  establishing  an 
allowance  for  the  added  cost  associated 
with  ADA  accessible  and  ADA 
adaptable  units. 

HUD  Response:  Generally,  only  five 
percent  of  public  housing  units  must 
meet  accessibility  and  adaptable  unit 
standards.  Costs  to  meet  these 
requirements  generally  fall  within  the 
TDC  limit.  For  this  reason,  the 
Department  has  not  modified  the  rule  in 
response  to  this  conunent. 

Comment:  The  two  indices  used  to 
derive  the  HCC  (RS  Means  and  Marshall 
&■  Swift)  exclude  any  allowances  for 
energy  efficient  windows,  insulating 
building  materials,  and  energy  efficient 
mechanical  systems.  Additionally,  the 
Marshall  and  Swift  moderate  climate 
energy  package  includes  a  "weighting  of 
single  and  double  glazing."  The  use  of 
single  glazing  and  less  efficient 
mechanical  systems  is  in  direct 
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opposition  to  Energy  Conservation 
Measures  outlined  in  24  CFR  965.301. 
The  commenter  suggested  including  an 
allowance  of  between  5-10%  of  the 
HCC  for  the  installation  of  energy 
efficient  glazing,  insulating  building 
materials,  and  high-efficiency 
mechanical  systems. 

HUD  Response:  HUD  disagrees  with 
the  commenter  because  the  national 
construction  cost  indices  consider  the 
National  Building  Codes,  Fire  and 
Safety  codes,  and  Energy  Codes  in  their 
construction  cost  determination.  For 
this  reason,  the  Department  has  not 
modified  the  rule  in  response  to  this 
comment. 

V.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identffied 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410-0500. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  proposed 
rule  stage.  That  Finding  remains 
applicable  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Ordw.  This 
final  rule  would  not  have  federalism 


implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
state  law  within  the  meaning  of  the 
Executive  Order. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  final  rule  and  in  so  doing 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niimber  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

(1)  A  Substantial  Number  of  Small 
Entities  Will  Not  be  Affected.  The  final 
rule  is  exclusively  concerned  with 
public  housing  agencies  that  i  eceive 
capital  assistance  provided  by  HUD  for 
the  development  of  public  Lousing.  The 
final  rule  would  update  HUD's  public 
housing  development  regulations  at  24 
CFR  part  941  to  incorporate  the 
statutory  amendments  made  by  section 
520  of  the  QHWRA.  Under  the 
definition  of  "small  governmental 
jurisdiction"  in  section  601(5)  of  the 
RFA,  the  provisions  of  the  RFA  are 
applicable  only  to  those  few  public 
housing  agencies  that  are  part  of  a 
political  jurisdiction  with  a  population 
of  fewer  than  50,000  persons.  The 
niimber  of  entities  potentially  affected 
by  this  rule  is  therefore  not  substantial. 

(2)  No  Significant  Economic  Impact. 
The  final  regulatory  amendments  will 
not  change  the  amount  of  capital 
funding  available  to  pfublic  housing 
agencies  for  the  development  of  public 
housing.  Accordingly,  the  economic 
impact  of  this  rule  will  not  be 
significant,  and  it  will  not  affect  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments,  and  the  private 
sector.  This  final  rule  does  not  impose 
any  federal  mandates  on  any  state,  local, 
or  tribal  governments  or  the  private 
sector  within  the  meaning  of  Unfunded 
Mandates  Reform  Act  of  1995. 

List  of  Sub|ects  in  24  CFR  Part  941 

Grant  programs — Chousing  and 
community  development.  Loan 
programs — Chousing  and  community 
development.  Public  housing,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  HUD  amends  24  CFR  part 
941  as  follows: 


PART  941— PUBLIC  HOUSING 
DEVELOPMEffT 

1.  The  authority  citation  for  24  CFR 
part  941  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437b,  1437c,  1437g, 
and  3535(d). 

2.  Revise  §  941.102(b)(3)  to  read  as 
follows: 

§941.102    Developfnent  methods  and 
funding. 

***** 

(b)*  •  * 

(3)  Fimds  available  to  it  from  any 
other  source,  consistent  with 
§  941.306(e),  or  as  may  be  otherwise 
approved  by  HUD. 
***** 

3.  In  §941.103,  add,  in  alphabetical 
order,  definitions  of  the  terms 
"Additional  Project  Costs  (APC)", 
"Community  Renewal  Cost  (CRC)", 
"Housing  ConstrueUon  Cost  (HCC)". 
and  "Public  housing  capital  assistance" 
and  revise  the  definition  of  "Total 
development  cost  (TDC)"  to  read  as 
follows: 

1941.103    Definitions. 

***** 

Additional  Project  Costs  (APC)  means 
the  sum  of  the  following  HUD-approved 
costs  related  to  the  development  of  a 
public  housing  project,  which  costs  are 
not  subject  to  the  Total  Development 
Cost  limit  but  are  included  in  the 
maximum  project  cost,  as  described  in 
§941.306: 

(1)  Demolition  of,  or  remediation  of 
environmental  hazards  associated  with, 
public  housing  units  that  will  not  be 
replaced  on  the  site;  and 

(2)  Extraordinary  site  costs  that  have 
been  verified  by  an  independent 
registered  engineer  {e.g.,  removal  of 
underground  utility  systems,  and 
replacement  of  off-site  underground 
utility  systems,  extensive  rock  and/or 
soil  removal  and  replacement,  and 
amelioration  of  unusual  site  conditions 
such  as  imusual  slopes,  terraces,  water 
catchments,  lakes,  etc.) 
***** 

Community  Renewal  Cost  (CRC) 
means  the  sum  of  the  following  HUD- 
approved  costs  related  to  the 
development  of  a  public  housing 
project:  planning  (including  proposal 
preparation),  administration,  site 
acquisition,  relocation,  demolition  of, 
and  site  remediation  of  environmental 
hazards  associated  with,  public  housing 
imits  that  will  be  replaced  on  the  project 
site,  interest  and  canying  charges,  off- 
site  facilities,  community  buildings  and 
non-dwelling  facilities,  contingency 
allowance,  insurance  premiums,  any 
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initial  operating  deficit,  on-site  streets, 
on-site  utilities,  and  other  costs 
necessary  to  develop  the  project  that  are 
not  covered  under  APC  or  Housing 
Construction  Cost. 
•        •        •        *        * 

Housing  Construction  Cost  (HCC) 
means  the  sum  of  the  following  HUD- 
approved  costs  related  to  the 
development  of  a  public  housing 
project:  dwelling  unit  hard  costs 
(including  construction  and  equipment); 
builder's  overhead  and  profit;  the  cost  of 
extending  utilities  from  the  street  to  the 
public  housing  project;  finish 
landscaping;  and  the  payment  of  Davis- 
Bacon  wage  rates. 
***** 

Public  housing  capital  assistance 
means  assistance  provided  by  HUD 
under  the  Act  or  the  HOPE  VI  program 
in  connection  with  the  development  of 
public  housing  under  this  part, 
including:  Capital  Fimd  assistance 
provided  imder  section  9(d)  of  the  Act, 
public  housing  development  assistance 
provided  under  section  5  of  the  Act, 
Operating  Fund  assistance  used  for 
capital  purposes  under  section  9(g)(1)  or 
(g)(2)  of  the  Act,  and  HOPE  VI  grant 
assistance. 

Total  Development  Cost  (TDC)  limit. 
The  maximum  amoimt  of  public 
housing  capital  assistance  that  can  be 
used  to  pay  for  Housing  Construction 
Costs  and  Community  Renewal  Costs  in 
connection  with  the  development  of  a 
public  housing  project,  as  determined 
under  §  941.306(b)(2).  The  TDC  limit 
does  not  apply  to  Additional  Project 
Costs. 

4.  Revise  §  941.306  to  read  as  follows: 

§941.306    Maximum  proiwrt  cost 

(a)  Calculation  erf  maximum  project 
cost.  The  maximimi  project  cost 
represents  the  total  amount  of  public 
housing  capital  assistance  used  in 
connection  with  the  development  of  a 
public  housing  project,  and  includes:  (1) 
project  costs  that  are  subject  to  the  TDC 
limit  (i.e..  Housing  Construction  Costs 
and  Community  Renewal  Costs);  and  (2) 
project  costs  that  are  not  subject  to  the 
TDC  limit  [i.e..  Additional  Project 
Costs).  The  total  project  cost  to  be 
funded  with  public  housing  capital 
assistance,  as  set  forth  in  the  proposal 
and  as  approved  by  HUD,  becomes  the 
maximum  project  cost  stated  in  the 
ACC.  Upon  completion  of  the  project, 
the  actual  project  cost  is  determined 
based  upon  the  amount  of  public 
housing  capital  assistance  expended  for 
the  project,  and  this  becomes  the 


maximum  project  cost  for  purposes  of 
the  ACC. 

(b)  TDC  limit.  (1)  Public  housing 
capital  assistance  may  not  be  used  to 
pay  for  Housing  Construction  Costs  and 
Community  Renewal  Costs  in  excess  of 
the  TDC  limit,  as  determined  under 
paragraph  (b)(2)  of  this  section. 
However,  HOPE  VI  grantees  will  be 
eligible  to  request  a  TDC  exception  for 
public  housing  and  HOPE  VI  funds 
awarded  in  Fiscal  Year  1996  and  prior 
years.  No  exceptions  to  HCC  limits  will 
be  granted  within  the  TDC  limit. 

(2)  Detennination  of  TDC  limit.  HUD 
will  determine  the  TDC  for  a  public 
housing  project  as  follows: 

(i)  Step  1 :  Unit  construction  cost 
guideline.  HUD  will  first  determine  the 
applicable  "construction  cost  guideline" 
averaging  the  current  construction  costs 
as  listed  in  two  nationally  recognized 
residential  construction  cost  indices  for 
publicly  bid  construction  of  a  good  and 
sound  quality  for  specific  bedroom  sizes 
and  structure  types.  The  two  indices 
HUD  will  use  for  this  purpose  are  the 
R.S.  Means  cost  index  for  construction 
of  "average"  quality  and  the  Marshal  & 
Swift  cost  index  for  construction  of 
"good"  quality.  HUD  has  the  discretion 
to  change  the  cost  indices  to  other  such 
indices  that  reflect  comparable  housing 
construction  quality  through  a  notice 
pubUshed  in  Uie  Federal  Register. 

(ii)  Step  2:  Bedroom  size  and  structure 
types.  The  construction  cost  guideline  is 
then  multiplied  by  the  number  of  units 
for  each  bedroom  size  and  structure 
type. 

(iii)  Step  3:  Elevator  and  non-elevator 
type  structures.  HUD  will  then  multiply 
the  resulting  amoimts  frt>m  step  2  by  1.6 
for  elevator  type  structiues  and  by  1.75 
for  non-elevator  type  structures. 

(iv)  Step  4:  TDC  limit.  The  TDC  limit 
for  a  project  is  calculated  by  adding  the 
resulting  amounts  bom  step  3  for  all  the 
public  housing  units  in  the  project. 

(3)  Costs  not  subject  to  the  TDC  limit. 
Additional  Project  Costs  are  not  subject 
to  the  TDC  limit  described  in  paragraph 
(b)(2)  of  this  section. 

(4)  Funds  not  subject  to  the  TDC  limit. 
A  PHA  may  use  funding  sources  not 
subject  to  the  TDC  limit  (e.g..  CDBG 
funds,  HOME  funds,  low-income  tax 
credits,  private  donations,  private 
financing,  etc.)  to  cover  project  costs 
that  exceed  the  TDC  limit  or  the 
Housing  Construction  Cost  limit 
described  in  paragraph  (c)  of  this 
section.  Such  funds,  however,  may  not 
be  used  for  items  that  would  result  in 
substantially  increased  operating, 
maintenance  or  replacement  costs,  and 
must  meet  the  requirements  of  section 


102  of  the  HUD  Reform  Act  (42  U.S.C. 
3545).  These  funds  must  be  included  in 
the  project  development  cost  budget  and 
legally  acceptable  written  commitments 
for  such  funds  must  be  provided  by  the 
PHA  for  HUD  approval. 

(c)  Housing  Construction  Costs.  (1) 
General.  A  PHA  may  not  use  public 
housing  capital  assistance  to  pay  for 
Housing  Construction  Costs  in  excess  of 
the  amount  determined  under  paragraph 
(c)(2)  of  this  section. 

(2)  Determination  of  Housing 
Construction  Cost  limit.  HUD  will 
determine  the  Housing  Construction 
Cost  limit  as  listed  in  at  least  two 
nationally  recognized  residential 
construction  cost  indices  for  publicly 
bid  construction  of  a  good  and  sound 
quality  for  specific  bedroom  sizes  and 
structure  types.  The  two  indices  HUD 
will  use  for  this  piupose  are  the  R.S. 
Means  cost  index  for  construction  of 
"average"  quality  and  the  Marshal  ft 
Swift  cost  index  for  construction  of 
"good"  quality.  HUD  has  the  discretion 
to  change  the  cost  indices  to  other  such 
indices  that  reflect  comparable  housing 
construction  quality  through  a  notice 
published  in  the  Federal  Register.  The 
resulting  construction  cost  guideline  is 
then  miUtiplied  by  the  number  of  public 
housing  imits  in  the  project  based  upon 
bedroom  size  and  structure  type.  The 
Housing  Construction  Cost  limit  for  a 
project  is  calculated  by  adding  the 
resulting  amoimts  for  all  public  housing 
imits  in  the  project. 

(3)  The  Housing  Construction  Cost 
limit  is  not  applicable  to  the  acquisition 
of  existing  housing,  whether  or  not  such 
housing  will  be  rehabilitated.  The  Total 
Development  Cost  limit  is  applicable  to 
such  acquisition. 

(d)  Community  Renewal  Costs.  Public 
housing  capital  assistance  may  be  used 
to  pay  for  Community  Renewal  Costs  in 
an  amount  equivalent  to  the  difference 
between  the  Housing  Construction  Costs 
paid  for  with  public  housing  capital 
assistance  and  the  TDC  limit 

(e)  Rehabilitation  of  existing  public 
housing  projects.  The  HCC  limit  is  not 
applicable  and  the  TDC  limit  for 
modernization  of  existing  public 
housing  is  90%  of  the  TDC  limit  as 
determined  under  §  941.306(b)(2).  This 
limitation  does  not  apply  to  the 
rehabilitation  of  any  property  acquired 
pursuant  to  §  941.102. 

Dated:  December  3,  2002. 
Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  02-31080  Filed  12-9-02;  8:45  am) 
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RULES  GOING  INTO 
EFFECT  DECEMBER  10, 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  published  10-11-02 
West  Virginia;  published  10- 
11-02 

TRANSPORTATION 
DEPARTMENT 
Fe<toral  Aviation 
Administration 

Ainvorthlness  directives: 
Raytheon;  published  10-22- 
02 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Regulatory  reporting 
sttuKJards: 
Independent  public 
accountants  performing 
audit  services  for 
voluntary  audit  filers; 
qualifications 
Correction;  published  12- 
10-02  . 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Maritating 
Sarvica 

Pmnes  (dried)  produced  in— 
Califomia;  comments  due  by 
12-16-02;  published  10- 
15-02  [FR  02-26054] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Sarvica 

PItutt-related  quarantine, 
domestic  and  foreign: 
Mediterranean  fruit  fly;  cold 

treatment  of  fruits; 

comments  due  by  12-16- 

02;  published  10-15-02 

(FR  02-26063) 

COMMERCE  DEPARTMENT 
Economic  Analysis  Burasu 

International  services  surveys: 
BE-605,  etc.;  transactions  of 
U.S.  affiliate,  except  U.S. 
banking  affiliate,  with 


foreign  parent,  and 
transactions  of  U.S. 
affiliate  with  foreign 
parent;  comments  due  by 
12-16-02;  published  10- 
16-02  (FR  02-26220) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoepharic  Administration 
Fisfiery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna; 
comments  due  by  12- 
18-02;  published  11-V8- 
02  (FR  02-29215] 
Northeastern  United  States 
fisheries — 

Atlantic  hening;  comments 
due  by  12-16-02; 
published  11-15-02  (FR 
02-29181) 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  12- 
16-02;  published  10-30- 
02  (FR  02-27613) 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  (FR 
02-26243) 
EDUCATION  DEPARTMENT 
Civil  rights: 
Boy  Scouts  of  America 
Equal  Access  Act; 
comments  due  by  12-16- 
02;  published  11-15-02 
(FR  02-29037) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Electric  arc  furnaces  and 

argon-oxygen 

decarburization  vessels; 

comments  due  by  12-16- 

02;  published  10-16-02 

(FR  02-26303) 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

12-20-02;  published  11- 

20-02  (FR  02-29477) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Indiana:  comments  due  by 
12-20-02;  published  11- 
20-02  (FR  02-29473) 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Indiana;  comments  due  by 
12-20-02;  published  11- 
20-02  (FR  02-29474) 

Kentucky;  comments  due  by 
12-19-02;  published  11- 
19-02  (FR  02-29180) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenf>entation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comments 

due  by  12-16-02; 

published  11-14-02  (FR 

02-28696) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Mr  quality  implenf)entatk>n 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comnrients 

due  by  12-16-02; 

published  11-14-02  (FR 

02-28697) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

Georgia;  comments  due  by 
12-19-02;  published  11- 
19-02  (FR  02-29177] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
autfiorizations: 
Georgia;  comments  due  tiy 
12-19-02;  published  11- 
19-02  (FR  02-29178] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comrrwn  carrier  servk;es: 
Federal-State  Joint  Board 
'  on  Universal  Servk» — 
Non-rural  high-cost 
support  mechanism; 
comments  due  t>y  12- 
20-02;  published  11-29- 
02  (FR  02-30164) 
Wireless  telecommunk^ations 
services — 

71-76  GHz.  81-86  GHz, 
and  92-95  GHz  bands 
alkx»tions  and  service 
rules;  comments  due  by 
12-18-02;  published  9- 
19-02  (FR  02-23426) 
Radio  statkxis;  table  of 
assigrvnents: 
Arkansas  and  Utah; 
comments  due  by  12-16- 
02;  published  11-19-02 
(FR  02-29236) 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkm 
(FAR): 

Energy-effKient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  (FR 
02-26243] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
'  Administration 
Food  for  human  consumfMion: 
Food  labeling— 
Soluble  dietary  fit)er  and 
coronary  heart  disease; 
health  claims; 
comments  due  by  12- 
16-02;  published  10-2- 
02  [FR  02-25067) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling— 
Trans  fatty  ackls  in 
nutrition  labeling, 
nutrient  content  claims, 
and  health  claims; 
comments  due  by  12- 
16-02:  published  11-15- 
02  [FR  02-29096) 
Medk:al  devices: 
Ger>eral  hospital  and 
personal  use  devices — 
Medical  washer  and 
nriedical  washer- 
disinfector;  dassificatkm; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-28942] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Sarvica 
Endangered  arxj  threatened 
species: 

Califomia  tiger  salamander 
(Sonoma  County  distinct 
population  segment); 
comments  due  by  12-16- 
02;  published  10-31-02 
[FR  02-27650] 
Critical  habitat 
designations — 
Mariana  fruit  t>at,  etc.. 
from  Guam  and 
Northern  Mariana 
Islands;  convnents  due 
by  12-16-02;  published 
10-15-02  [FR  02-25649] 
Fishery  conservatk>n  and 
management: 
Critk»l  habitat 
designations — 
Kauai  cave  wolf  spider 
and  cave  amphipod; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29048] 
UBRARY  OF  CONGRESS 
Copyright  Offica,  Library  of 
Congress 

Copyright  office  arxl 
procedures: 


IV 
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Prohibition  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technotogies: 
exemption;  comrrients  due 
by  12-18-02;  pubiished 
10-15-02  [FR  02-26183] 
NATIONAL  AERONAUTICS 
AND  SPACE 
AOMINSTRAHON 
Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  (FR 
02-26243] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  12-16-02; 
published  10-31-02  [FR 
02-27700] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
irxjependent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  12-20-02;  published 
11-20-02  [FR  02-29486] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Bound  printed  matter;  flat- 
size  mail  co-packaging, 
co-sacking,  and  higher 
DOU  rate  minimum  rate; 
comments  due  by  12-19- 
02;  published  11-19-02 
[FR  02-29340] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities; 
Sart)anes-Oxley  Act  of 
2002;  implementatran — 
Attorneys;  professional 
conduct  standards; 
implementation; 
comments  due  by  12- 
18-02;  published  12-2- 
02  [FR  02-30035] 
Pension  fund  blackout 
periods;  Insider  trades 
restriction;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-28869] 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  k>an  program: 
Disaster  Mitigation  Act  of 
2000;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26403] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Dfawbndge  operations: 
Louisiana;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26718] 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehat>ilitatk}n  and 
education: 

Great  Lakes  Maritime 
Academy — 
Graduate  eligibility  for 
third-mate  Ircenses; 
comments  due  by  12- 
17-02;  published  10-18- 
02  [FR  02-26463] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certificatkHi  and 
operatkMis: 

Robinson  model  R-22  or  R- 
44  helKopters;  pitot 
training  and  experierx» 
requirements;  comments 
due  by  12-16-02; 
published  11-14-02  [FR 
02-28963] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26071] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AirtHJs;  comments  due  by 

12-16-02;  published  11- 

21-02  [FR  02-29679] 
Bell;  comments  due  t>y  12- 

16-02;  published  11-14-02 

[FR  02-28859] 
Bell  Helicopter  Textron 

Canada  Limited; 

comments  due  t>y  12-17- 

02;  published  10-18-02 

[FR  02-26593] 
Fairchikj;  comments  due  by 

12-16-02;  published  10-* 

15-02  [FR  02-26053] 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 
Administration 

Airworthiness  directives: 
Gulfstream;  comments  due 
by  12-16-02;  published 
10-16-02  [FR  02-26208] 

TRANSPORTATION 
DEPARTMENT 

Fedsral  Aviation 
Administration 

Airwortftiness  directives: 
HartzeN  Propeller  Inc.; 
comments  due  l»y  12-17- 
02;  published  10-18-02 
(FR  02-26588] 


Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
12-16-02:  published  11- 
13-02  (FR  02-28750] 

RoHs-Royce  Corp.; 

comments  due  by  12-17- 

02;  published  10-18-02 

[FR  02-26587] 
Saab;  comments  due  by  12- 

18-02;  published  11-18-02 

[FR  02-29116] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ctass  E  airspace;  comments 
due  by  12-19-02;  published 
11-13-02  [FR  02-28831] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E2  and  E4  airspace; 
correction;  comments  due 
by  12-15-02;  published  11- 
13-02  [FR  02-28832] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Akx}hol;  vitk:ultural  area 
designations: 
Seneca  Lake,  NY; 

comments  due  by  12-20- 

02;  published  10-21-02 

[FR  02-26678] 
Temecula,  Riverside  County, 

CA;  name  change; 

comments  due  by  12-20- 

02;  published  10-21-02 

[FR  02-26677] 

TREASURY  DEPARTMENT 
Customs  Service 

Customs  brokers: 

Customs  txjsiness 
performance  by  parent 
and  subsidiary 
corporatk>ns;  comments 
due  by  12-16-02; 
published  10-15-02  [FR 
02-26039] 

TREASURY  DEPARTMENT 

CurrefKy  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

Bank  Secrecy  Act; 
implementation — 

Currency  dealers  and 
exchangers;  suspicious 
transactions  reporting 
requirements;  comments 
due  t>y  12-16-02; 
published  10-17-02  [FR 
02-26364] 

Insurance  companies; 
suspicious  transactions 
reporting  requirements; 
comments  due  t>y  12- 
16K)2;  published  10-17- 
02  (FR  02-26365] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  whkrfi 
have  become  Federal  laws.  It 
may  be  used  in  conjunctbn 
with  "PLUS"  (Publk:  Laws 
Update  Servfee)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Fadaral 
Registar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
¥vww.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
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H.R.  727/P.L.  107-319 

To  amend  tfie  Consumer 
Product  Safety  Act  to  provkJe 
that  tow-speed  electric 
bk:ycles  are  consumer 
products  subject  to  such  Act. 
(Dec.  4,  2002;  116  Stat.  2776) 
H.R.  2595/P.L  107-320 
To  direct  the  Secretary  of  the 
Army  to  convey  a  parcel  of 
land  to  Chatham  County, 
Georgia.  (Dec.  4,  2002;  116 
Stat.  2778) 

H.R.  5469/P.L.  107-321 
Small  Webcaster  Settlement 
Act  of  2002  (Dec.  4,  2002; 
116  Stat.  2780) 
S.  lOKVP.L.  107-322 
To  extend  the  deadline  for 
commencement  of  construction 
of  a  hydroelectric  project  in 
the  State  of  North  Carolina. 
(Dec.  4,  2002;  116  Stat.  2786) 
S.  1226/P.L.  107-323 
POW/MIA  Memorial  Flag  Act 
of  2002  (Dec.  4.  2002;  116 
Stat.  2787) 

S.  1907/P.L.  107-324 
To  direct  the  Secretary  of  tne 
Interior  to  convey  certain  land 
to  the  city  of  Haines.  Oregon. 
(Dec.  4,  2002;  116  Stat.  2789) 
S.  194a/P.L.  107-325 
Old  Spanish  Trail  Recognition 
Act  of  2002  (Dec.  4,  2002; 
116  Stat.  2790) 
S.  223g^.L.  107-326 
FHA  Downpayment 
Simplification  Act  of  ^002 
(Dec.  4.  2002;  116  Stat.  2792) 
S.  2712/P.L.  107-327 
Afghanistan  Freedom  Support 
Act  of  2002  (Dec.  4.  2002; 
116  Stat.  2797) 


SJ.  Ras.  53/P.L.  107-328 

Relative  to  the  convening  of 
the  first  session  of  tfie  One 
Hundred  Eighth  Congress. 
(Dec.  4,  2002;  116  Stat.  2814) 
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TiUe  3— 

The  President 


Presidential  Documents 


Proclaination  7633  of  December  6,  2002 


National  Pearl  Harbor  Remembrance  Day,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Early  on  a  quiet  Sunday  morning  on  December  7,  1941,  aircraft  of  the 
Empire  of  Japan,  without  provocation  or  warning,  attacked  the  United  States 
forces  at  Pearl  Harbor,  Hawaii.  More  than  2,400  Americans  died  that  day 
and  another  1,100  were  wounded,  in  what  was  the  start  of  a  long  and 
terrible  war  against  the  forces  of  fascism,  tyranny,  and  imperialism. 

Out  of  that  surprise  attack  grew  a  steadfast  resolve  to  defend  the  freedoms 
on  which  our  Nation  was  founded.  From  the  ruins  of  Pearl  Harbor,  America 
built  the  strongest  Navy  in  the  world  and  emerged  as  a  superpower  to 
lead  a  coalition  of  allies  to  victory  over  evil  in  World  War  II.  Our  Soldiers, 
Sailors,  Airmen,  and  Marines  fought  and  won  many  crucial  battles,  defeating 
history's  most  powerful  tyranny.  Our  Nation  must  always  remember  the 
heroism,  dedication,  and  sacrifice  of  those  who  served.  Their  courage  in 
battle  continues  to  inspire  us  today  as  our  Armed  Forces'  fight  against 
terrorism  in  Afghanistan  and  around  the  world. 

The  men  and  women  who  fought  for  America  at  Pearl  Harbor  not  only 
protected  our  Nation,  but  also  helped  to  shape  its  character.  Nine  Americans 
who  fell  had  Navy  ships  named  after  them,  and  15  men  earned  the  Medal 
of  Honor  for  bravery,  with  10  of  them  awarded  the  Medal  posthumously. 
As  we  remember  the  lost  on  what  President  Franklin  Delano  Roosevelt 
called  "a  date  which  will  live  in  infamy,"  I  encourage  our  veterans  to 
share  their  experiences  with  our  youth  so  that  new  generations  can  learn 
about  this  important  moment  in  our  history. 

Today,  we  salute  our  veterans  of  Pearl  Harbor  and  World  War  II,  whose 
sacrifices  saved  democracy  during  a  dark  hour.  In  their  memory,  a  new 
generation  of  our  Armed  Forces  goes  forward  against  new  enemies  in  a 
new  era.  Once  again,  we  pledge  to  defend  freedom,  secure  our  homeland, 
and  advance  peace  around  the  world.  Americans  have  been  tested  before, 
and  our  Nation  will  triumph  again. 

The  Congress,  by  Public  Law  103-308,  as  amended,  has  designated  December 
7,  2002,  as  "National  Pearl  Harbor  Remembrance  Day." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  7,  2002,  as  National  Pearl  Harbor 
Remembrance  Day.  I  encourage  all  Americans  to  observe  this  solemn  occasion 
with  appropriate  ceremonies  and  activities.  I  urge  all  Federal  agencies,  inter- 
ested organizations,  groups,  and  individuals  to  fly  the  flag  of  the  United 
States  at  half-staff  this  and  every  December  7  in  honor  of  those  who  died 
as  a  result  of  their  service  at  Pearl  Harbor. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
December,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  tfie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDEI=IAL 
REGISTER  issue  of  each  week. 


LOCAL  TELEVISION  LOAN 
GUARANTEE  BOARD 

7CFRPart2200 

Local  Television  Loan  Guarantee 
Board;  Procedural  Rules 

agency:  Local  Television  Loan 
Guarantee  Board. 
action:  Final  rule. 

SUMMARY:  On  December  21.  2000,  the 
President  signed  into  law  Public  Law 
106-553.  the  Federal  Funding  Act  for 
Fiscal  Year  2001.  Title  X  of  Pub.  L.  106- 
553.  entitled  the  Launching  our 
Communities'  Access  to  Local 
Television  Act  of  2000  ("LOCAL  TV 
Act"  or  "Act")  established  the  LOCAL 
Television  Loan  Guarantee  Board 
("Board").  The  Board  is  authorized  to 
guarantee  loans  to  facilitate  access,  on  a 
technologically  neutral  basis,  to  signals 
of  local  television  stations  for 
households  located  in  nonserved  or 
underserved  areas.  By  this  action,  the 
Board  is  publishing  its  rules  of 
procedure. 

EFFECTIVE  DATE:  December  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  G.  Rosier.  Secretary,  LOCAL- 
Television  Loan  Guarantee  Board.  1400 
Independence  Avenue.  SW,  Stop  1541. 
Room  2919-S.  Washington,  DC  20250- 
1541.  Telephone:  202-720-0530;  FAX: 
202-720-2734;  E-Mail: 
jrosier@rus.usda.gov. 

SUPPLEMENTARY  MFORMATKW:  On 
December  21,  2000,  the  President  signed 
into  law  PubUc  Law  106-553,  the 
Federal  Funding  Act  for  Fiscal  Year 
2001.  Title  X  of  Pub.  L.  106-553.  the 
LOCAL  TV  Act,  established  the  Board. 
The  Board  is  authorized  to  guarantee 
loans  to  facihtate  access,  on  a 
technologically  neutral  basis,  to  signals 
of  local  television  stations  for 
households  located  in  nonserved  or 
imderserved  areas.  The  Board  is 


comprised  of  the  Chairman  of  the  Board 
of  the  Federal  Reserve  System,  and  the 
Secretaries  of  Commerce,  Agriculture, 
and  the  Treasury,  or  their  designees. 
The  Act  states  that  an  individual  may  be 
designated  a  member  of  the  Board  only 
if  the  individual  is  an  ofRcer  of  the 
United  States  pursuant  to  an 
appointment  by  the  President,  by  and 
with  the  advice  and  consent  of  the 
Senate.  Individuals  have  been 
designated  as  Board  members  for  each 
of  the  agencies  represented  on  the 
Board.  The  LOCAL  TV  Act  does  not, 
however,  designate  a  chair  of  the  Board. 

The  regulations  promulgated  by  this 
action  establish  procedural  rules  of  the 
Board.  The  Board  adopted  these 
regulations  at  its  first  meeting. 

These  procedural  rules  have  several 
key  components.  Because  the  Act  does 
not  designate  a  chair,  these  procedures 
require  diat,  at  the  first  meeting  of  the 
Board,  a  chair  be  named.  This  has 
occurred,  with  the  designee  of  the 
Department  of  the  Treasury 
unanimously  named,  as  chair.  The 
procediual  rules  require  that  all 
decisions  and  determinations  of  the 
Board  be  made  by  an  affirmative  vote  of 
not  less  than  three  members  of  the 
Board.  The  procedural  rules  require  the 
Board  to  appoint  a  Secretary,  who  wiU 
be  responsible  for  sending  notice  of  all 
meetings,  preparing  minutes  of  all 
meetings,  maintaining  a  complete 
record  of  all  votes  and  actions  taken  by 
the  Board,  and  publishing  docxunents  in 
the  Federal  RegistCT  upon  approval  of 
the  Board.  Finally,  these  procedural 
rules  make  clear  that  all  communication 
with  the  Board  by  any  party  or  parties 
interested  in  any  matter  pendiiiq;  before 
the  Board  shall  be  conducted  through 
staff.  Moreover,  these  rules  provide  that 
any  communication  between  such  a 
parties  and  a  member  of  the  Board  will 
be  a  matter  of  pubUc  record. 

This  rule  relates  to  agency    < 
organization,  procedure,  and  practices, 
and  therefore,  pursuant  to  5  U.S.C  553, 
notice  of  proposed  rule  making  and 
opportunity  for  comment  are  not 
required.  In  addition,  because  no  notice 
of  proposed  rule  making  is  required 
pursuant  to  5  U.S.C.  553,  or  any  other 
law,  the  requirements  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601  et  seq..  are 
inappUcable.  Further,  it  has  been 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866. 


List  of  Subjects  in  7  CFR  Part  2200 

Loan  programs — Communications, 
Rural  areas.  Telecommunications, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XX  of  tide  7  of  the 
Code  of  Federal  Regulations  is 
established  to  read  as  follows: 

CHAPTER  XX— LOCAL  TELEVISION  LOAN 
GUARANTEE  BOARD 

PART  2200— LOCAL  TELEVISION 
LOAN  GUARANTEE  BOARD 
PROCEDURES 

Sec. 

2200.1  £)efinitions. 

2200.2  Purpose  and  scope. 

2200.3  Composition  of  the  Board. 

2200.4  Authorities  of  the  Board. 

2200.5  Offices. 

2200.6  Meetings  and  actions  of  the  Board. 

2200.7  Officer  and  staff  responsibilities. 

2200.8  Ex  parte  communications. 

2200.9  Amendments. 

2200.10  [Reserved) 

Authority:  47  U.S.C.  1101  et  seq.;  Pub.  L. 
106-553;  Pub.  L.107-171. 

§2200.1    Daflnitiona. 

(a)  Act  means  the  Lauinching  Our 
Conununities'  Access  to  Local 
Television  Act  of  2000,  Title  X  of  Public 
Law  106-553,  114  Stat.  2762A-128. 

(b)  Administrator  means  the 
Administrator  of  the  Rural  Utilities 
Service  of  the  United  States  Department 
of  AgriciUture. 

(c)  Board  means  the  Laimching  Ova 
Communities'  Access  to  Local  (LOCAL) 
Television  Loan  Guarantee  Board. 

§2200.2    Purpose  and  scope. 

This  part  is  issued  by  the  Board 
pursuant  to  Section  1004  of  the  Act. 
This  part  describes  the  Board's 
organizational  structure  and  the  means 
and  rules  by  which  the  Board  takes 
actions. 

§2200.3    Composition  of  the  Board.    - 

The  Board  consists  of  the  Secretary  of 
the  Treasury,  the  Chairman  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Secretary  of  Agriodttire, 
and  the  Secretary  of  Commerce,  or  their 
respective  designees.  An  individual  may 
be  designated  a  member  of  the  Board 
only  if  the  individual  is  an  officer  of  the 
United  States  pursuant  to  an 
appointment  by  the  President,  by  and 
with  the  advice  and  consent  of  the 
Senate. 
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12200.4    Autttority  of  ttM  Board. 

The  Board  is  authorized  to  guarantee 
loans  in  accordance  with  the  provisions 
of  the  Act  and  procedures,  rules,  and 
regulations  established  by  the  Board:  to 
make  the  determinations  authorized  by 
the  Act;  and  to  take  such  other  actions 
as  are  necessary  to  carry  out  its 
functions  in  accordance  with  the  Act. 

S  2200.5    Offic«s. 

The  principal  offices  of  the  Board  are 
at  the  U.S.  Department  of  Agriculture, 
Rural  Utilities  Service.  Room  2919-S. 
Stop  1541;  1400  Independence  Ave.. 
SW.;  Washington.  DC  20256-1590. 

§  2200.6    Meetings  and  actions  of  the 
Board. 

(a)  Chair.  At  its  initial  meeting,  the 
Board  shall  select  a  Chair  by  an 
affirmative  vote  of  not  less  than  three 
members  of  the  Board. 

(b)  Place  and  frequency.  The  Board 
meets,  on  the  call  of  the  Chair,  in  order 
to  consider  matters  requiring  action  by 
the  Board.  Time  and  place  for  any  such 
meeting  shall  be  determined  by  the 
members  of  the  Board. 

(c)  Quorum  and  voting.  Three  voting 
members  of  the  Board  constitute  a 
quorum  for  the  transaction  of  business. 
All  decisions  and  determinations  of  the 
Board  shall  be  made  by  an  affirmative 
vote  of  not  less  than  three  members  of 
the  Board.  All  votes  on  determinations 
of  the  Board  required  by  the  Act  shall 
be  recorded  in  the  minutes.  A  Board 
member  may  request  that  any  vote  be 
recorded  according  to  individual  Board 
members. 

(d)  Agenda  of  meetings.  To  the  extent 
practicable,  an  agenda  for  each  meeting 
shall  be  distributed  to  members  of  the 
Board  at  least  two  days  in  advance  of 
the  date  of  the  meeting,  together  with 
copies  of  materials  relevant  to  the 
agenda  items. 

(e)  Minutes.  The  Secretary  shall  keep 
minutes  of  each  Board  meeting  and  of 
action  taken  without  a  meeting,  a  draft 
of  which  is  to  be  distributed  to  each 
member  of  the  Board  as  soon  as 
practicable  after  each  meeting  or  action. 
To  the  extent  practicable,  the  minutes  of 
a  Board  meeting  shall  be  corrected  and 
approved  at  the  next  meeting  of  the 
Board. 

(f)  Use  of  conference  call 
communications  equipment.  Any 
member  may  participate  in  a  meeting  of 
the  Board  through  the  use  of  conference 
call,  telephone  or  similar 
communications  equipment,  by  means 
of  which  all  persons  participating  in  the 
meeting  can  simultaneously  speak  to 
and  hear  each  other.  Any  member  so 
participating  in  a  meeting  shall  be 
deemed  present  for  all  purposes. 


Actions  taken  by  the  Board  at  meetings 
conducted  through  the  use  of  such 
equipment,  including  the  votes  of  each 
member,  shall  be  recorded  in  the  usual 
maimer  in  the  minutes  of  the  meetings 
of  the  Board. 

(g)  Actions  between  meetings.  When, 
in  the  judgment  of  the  Chair, 
circumstances  occur  making  it  desirable 
for  the  Board  to  consider  action  when  it 
is  not  feasible  to  call  a  meeting,  the 
relevant  information  and 
recommendations  for  action  may  be 
transmitted  to  the  members  by  the 
Secretary  and  the  voting  members  may 
communicate  their  votes  to  the  Chair  in 
writing  (including  an  action  signed  in 
counterpart  by  each  Board  member), 
electronically,  or  orally  (including 
telephone  conmiunication).  Any  action 
taken  under  this  paragraph  has  the  same 
effect  as  an  action  taken  at  a  meeting. 
Any  such  action  shall  be  recorded  in  the 
minutes. 

(h)  Officers  and  staff  of  the  Board. 
The  Board  shall  appoint  a  Secretary  and 
may  appoint  such  other  officers  and 
staff  as  it  deems  appropriate,  including 
an  Executive  Director  and  a  Legal 
Counsel.  An  individual  may  hold  more 
than  one  officer  or  staff  position. 

(i)  Delegations  of  authority.  The  Board 
may  delegate  authority,  subject  to  such 
terms  and  conditions  as  the  Board 
deems  appropriate,  to  officers  and  staff 
to  take  certain  actions  not  required  by 
the  Act  to  be  taken  by  the  Board.  All 
delegations  shall  be  made  pursuant  to 
resolutions  of  the  Board  and  recorded  in 
writing,  whether  in  the  minutes  of  a 
meeting  or  otherwise.  Any  action  taken 
pursuant  to  such  delegated  authority 
has  the  effect  of  an  action  taken  by  the 
Board. 

§2200.7    Officer  and  staff  responsibilities. 

(a)  Executive  Director.  The  Executive 
Director  advises  and  assists  the  Board  in 
carrying  out  its  responsibilities  under 
the  Act.  provides  general  direction  with 
respect  to  the  administration  of  the 
Board's  actions,  directs  the  activities  of 
the  staff,  and  performs  such  other  duties 
as  the  Board  may  require. 

(b)  Legal  Counsel.  The  Legal  Counsel 
provides  legal  advice  relating  to  the 
responsibilities  of  the  Board  and 
performs  such  other  duties  as  the  Board 
may  require. 

(c)  Secretary.  The  Secretary  sends 
notice  of  all  meetings,  prepares  minutes 
of  all  meetings,  maintains  a  complete 
record  of  all  votes  and  actions  taken  by 
the  Board,  has  custody  of  all  records  of 
the  Board,  has  authority  to  publish 
documents  in  the  Federal  Register  upon 
approval  of  the  Board  and  performs 
such  other  duties  as  the  Board  may 
require. 


(d)  Other.  The  responsibilities  of  any 
other  officer  or  staff  shall  be  defined  by 
the  Board  at  the  time  of  appointment  of 
such  position. 

§  22O0.6    Ex  parte  communications. 

Communication  with  the  Board  shall 
be  conducted  through  the  staff  of  the 
Board.  Oral  or  written  communication, 
not  on  the  public  record,  between  the 
Board,  or  any  member  of  the  Board,  and 
any  party  or  parties  interested  in  any 
matter  pending  before  the  Board 
concerning  the  substance  of  that  matter 
is  prohibited. 

§2200.9    Amendments. 

The  Board's  rules  may  be  adopted  or 
amended,  or  new  rules  may  be  adopted, 
only  by  the  affirmative  vote  of  not  less 
than  three  members  of  the  Board. 
Authority  to  adopt  or  amend  these  rules 
may  not  be  delegated. 

§2200.10    [Reserved] 

Dated:  October  31.  2002. 
Jacqueline  Rosier, 

Secretary.  LOCAL  Television  Loan  Guarantee 

Board. 

[FR  Doc.  02-31055  Filed  12-10-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  ^to.  2002-CE-33-AD;  Amendment 
39-1 2978;  AD  2002-25-03] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Brmen-Norman  Limited  BN-2A  and 
BN2A  Mil.  Ill  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  97-14-01. 
which  currently  applies  to  all  Pilatus 
Britten-Norman  Limited  (Pilatus  Britten- 
Norman)  BN-2A  and  BN2A  Mk.  Ill 
series  airplanes.  AD  97-14-01  requires 
repetitively  inspecting  the  left-hand 
rudder  bar  assembly  for  cracks, 
measuring  the  slider  tube  unit  wall 
thickness,  and  modifying  the  rudder  bar 
assembly  by  installing  a  slider  tube  unit 
of  improved  design  as  a  terminating 
action  for  the  repetitive  inspections.  AD 
97-14-01  resulted  from  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  United  Kingdom. 
Reports  of  cracks  being  found  on  the 
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right-hand  rudder  bar  assembly  and  the 
inadvertent  omission  of  requiring 
inspection  of  the  rudder  pedal  beams 
prompted  this  action.  This  AD  retains 
the  requirements  of  AD  97-14-01  and 
requires  inspections  of  the  right-hand 
rudder  bar  assembly  and  each  rudder 
pedal  beam.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  pilot's  and  co-pilot's  rudder  bar 
assemblies,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations. 

DATES:  This  AD  becomes  effective  on 
January  31,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  31,  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
B-N  Group  Limited,  Bembridge,  Isle  of 
Wight,  United  Kingdom  P035  5PR; 
telephone:  +44  (0)  1983  872511; 
facsimile:  +44  (0)  1983  873246.  You 
may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
'  Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-33-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  32»- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION:  ■--, 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Reports  of  failure  of  the  pilot's  rudder 
bar  caused  FAA  to  issue  AD  97-14-01 
on  all  Pilatus  Britten-Norman  BN-2A 
and  BN2A  Mk.  Ill  series  airplanes. 


Fractures  of  the  central  pillar/slider  tube 
adjacent  to  the  welded  transverse  lugs 
caused  the  pilot's  rudder  bar  to  foil.  AD 
97-14-01,  Amendment  39-10058  (62 
FR  35670,  July  2, 1997),  currently 
requires  the  following: 
— Repetitively  inspecting  the  left-hand 

rudder  bar  assembly  for  crack*;; 
— Measuring  the  slider  tube  unii  wall 

thickness;  and 
— Modifying  the  rudder  bar  assembly  by 
installing  a  slider  tube  unit  of 
improved  design  as  a  terminating 
action  for  the  repetitive  inspections. 

What  Events  Have  Happened  Since  AD 
97-14-01  To  Cause  This  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  audiority  for 
the  United  Kingdom,  recently  notified 
FAA  of  the  need  to  change  AD  9  7-14- 
01.  The  CAA  reports  that  fractures  in 
the  central  pillar/slider  tube  adjacent  to 
the  welded  transverse  lugs  have  been 
found  on  the  co-pilot's  (or  dual)  rudder 
bar  assembly.  These  reports  prompted  a 
need  to  require  inspections  of  the  right- 
hand  rudder  bar  assembly  in  addition  to 
the  left-hand  rudder  bar  assembly.  We 
also  realized  we  inadvertently  omitted 
from  AD  97-14-01  repetitive 
inspections  of  the  rudder  pedal  beam  as 
specified  in  Britten-Norman  Service 
Bulletin  No.  BN-2/SB.  56,  Issue  2,  dated 
February  13. 1978. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  pilot's  and  co- 
pilot's rudder  bar  assemblies.  Such 
failure  could  result  in  loss  of  control  of 
the  airplane  during  landing  operations. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Pilatus  Britten- 


Norman  BN-2A  and  BN2A  Mk.  Ill  series 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
September  18,  2002  (67  FR  58734).  The 
NPRM  proposed  to  supersede  AD  97- 
14-01  with  a  new  AD  that  would  retain 
the  actions  of  AD  97-14-01  and  require 
inspections  of  the  right-hand  (co-pilot's) 
rudder  bar  assembly  and  the  rudder 
pedal  beams. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determinaticm  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— ^Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  113 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplsine 

Total  cost  on  U.S. 
operators 

6  wofkhours  x  $60  -  $360 .": 

No  Darts  reauired 

$360 

$360  X  113 -$40,680. 

We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  will  be  required  based  on  the 


results  of  the  inspection.  We  have  no 
way  of  determining  the  number  of 


airplanes  that  may  need  such 
replacement: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

10  workhours  x  $60  =  $600 

$1,300 

$600 +  $1,300  =  $1,900. 
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Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD? 

The  compliance  time  of  this  AD  is 
based  on  number  of  landings  rather  than 
hours  time-in-service  (TIS). 

Why  Is  the  Compliance  Time  Presented 
in  Landings  Instead  of  Hours  Time-in- 
Service? 

The  reason  for  this  type  of  compliance 
is  that  the  area  that  is  showing  fatigue 
is  the  pilot's  and  co-pilot's  rudder  bar 
assemblies  and  pillar/slider  tube  unit. 
This  area  of  the  airplane  is  used  during 
the  landing  operation.  Furthermore,  the 
stress  and  fatigue  is  greater  in  the 
thinner  gauged  metal  slider  tube  unit 
upon  landing.  We  will  use  the  number 
of  landings  as  the  compUance  time  for 
this  AD. 

Since  airplane  operators  are  not 
required  to  keep  track  of  landings,  we 
will  provide  a  method  of  calculating 
hours  TIS  into  landings. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substcuitial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  97-14-01, 
Amendment  39-10058  (62  FR  35670, 


July  2, 1997).  and  by  adding  a  new  AD 
to  read  as  follows: 

2002-25-03    Pilatus  Britten-Norman 

Limited:  Amendment  39-12978;  Docket 
No.  2002-CE-33-AD;  Supersedes  AD 
97-14-01,  Amendment  39-10058. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  Models  BN-2A.  BN-2A- 
2.  BN-2A-3,  BN-2A-6,  BN-2A-8.  BN-2A-9, 
BN-2A-20,  BN-2A-21.  BN-2A-26.  BN-2A- 
27,  BN2A  MK.  III.  BN2A  MK.  III-2,  and 
BN2A  MK.  III-3  airplanes,  all  serial  numl)ers, 
that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actiiJhs  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  pilot's  and  co-pilot's 
rudder  bar  assemblies,  which  could  result  in 
loss  of  control  of  the  airplane  during  landing 
operations. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 

(1)  Right-hand  and  left-hand  slider  tube 
and  vertical  pillar  of  the  rudder  bar  Within 
500  landings  after  the  last  inspection 
required  by  AD  97-14-01  or  the  next  100 
landings  after  lanuary  31,  2003  (the  effective 
date  of  this  AD),  whichever  occurs  later, 
inspect  (visually  and  using  a  dye  penetrant 
method)  the  left-hand  and  right-hand  slider 
tube  and  vertical  pillar  of  the  rudder  bar  unit 
for  cracks  and  measure  the  slider  tube  wall 
to  determine  thickness.  Accomplish  this 
inspection  and  follow-up  actions  below  in 
accordance  with  the  instructions  specified  in 
B-N  Group  Ltd.  Service  Bulletin  Number  SB 
111.  Issue  2,  dated  April  1,  2002  (Part  of  this 
accomplishment  is  the  incorporation  of 
Britten-Norman  Service  Bulletin  No.  BN-2/ 
SB.  56,  Issue  2,  dated  February  13, 1978;  and 
Britten-Norman  Service  Bulletin  No.  BN-2/ 
SB.  Ill,  Issue  1.  dated  October  25, 1977): 


H 


(i)  No  cracks  are  found  during  the  inspection 
required  in  paragraph  (d)(1)  of  this  AO  and 
ft\e  slider  tube  wall  thickness  is  0.056-inch 
(17  s.w.g.): 


(ii)  No  cracks  are  found  during  the  inspection 
required  In  paragraph  (d)(1)  of  this  AD  and 
the  slider  tube  wall  thickness  is  0.036-inch 
(20  s.w.g): 


Then 


Repetitively  inspect  the  left-hand  and  right- 
hand  slider  tut>e  and  vertical  pillar  of  the 
rudder  bar  unit  and  install  Modification  NB/ 
M/948,  part  number  (P/N)  NB-45-A1-2975 
or  FAA-approved  equivalent  part  numl)er, 
on  the  left-hand  and  right-hand  slider  tube 
and  vertical  pillar  of  the  njdder  bar  unit. 
When  this  modification  is  incorporated,  the 
repetitive  inspections  in  that  area  may  be 
terminated. 

Repetitively  inspect  the  left-hand  and  right- 
hand  slider  tut)e  and  vertical  pillar  para- 
graph of  \t\e  rudder  bar  unit  and  install 
Modification  NB/M/948,  part  number  (P/N) 
NB-45-A1-2975  or  FAA-approved  equiva- 
lent part  number,  on  the  left-hand  and  right- 
hand  slider  tut>e  and  vertical  pillar  of  the 
rudder  bar  unit.  When  this  modification  is 
irKorporated,  the  repetitive  inspections  in 
that  area  may  be  terminated. 


When 


Repetitively  inspect  at  intervals  not  to  exceed 
500  landings  after  the  initial  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD.  Incor- 
porate the  modification  upon  the  accumula- 
tion of  5,000  landings  after  August  18,  1997 
(the  effective  date  of  AD  97-14-01)  or  with- 
in the  next  500  landings  after  January  31. 
2003  (the  effective  date  of  this  AD),  which- 
ever occurs  later  (unless  any  crack(s)  is/are 
found  during  an  inspection). 

Repetitively  Inspect  at  intervals  not  to  exceed 
250  landings  after  the  initial  inspection.  In- 
corporate the  modification  upon  the  accu- 
mulation of  2.500  landings  after  August  18, 
1997  (the  effective  date  of  AD  97-14-01) 
or  within  the  next  250  landings  after  Janu- 
ary 31 ,  2003  (the  effective  date  of  this  AD), 
whichever  occurs  later  (unless  any  crack(s) 
is/are  found  during  an  Inspection). 
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If 


Then 


When 


H)  If  any  crack(s)  is/are  found  during  any  in- 
spection on  the  left-hand  or  right-hand  sIkJer 
tut>e  and  vertk^tl  pillar  of  the  rudder  bar  unit: 


Install  ModifKation  NB/M/948,  P/N  NB-45- 
A1-2975  or  FAA-approved  equivalent  part 
number,  on  ttie  cracked  sikler  tut>e  and 
vertk^al  pillar  of  the  rudder  t>ar  unit.  When 
this  modifk:atk>n  is  incorporated,  the  repet- 
itive inspectk)ns  in  tfiat  area  may  be  termi- 
nated. 


Prior  to   further  flight   after  the   inspectkm 
wtwre  tt>e  crack(s)  is/are  found. 


(2)  As  of  January  31,  2003  (the  effective 
date  of  this  AD),  only  install  rudder  bar 


assemblies  that  incorporate  Modification  NB/ 
M/948. 


(3)  Rudder  pedal  beams.  Accomplish  the 
following  on  the  rudder  pedal  beams: 


Actkxi 


Compliance 


Procedures 


(i)  Inspect  (visually  and  using  a  dye  penetrant 
Inspectkm  method)  each  rudder  pedal  beam 
for  cracks  and  replace  any  cracked  beam 
with  a  P/N  NB-45-C-2153  (Post  Mod  No. 
BB/M/341)  nxlder  pedal  beam. 


(H)  Only  Install  P/N  NB-45-C-2153  (Post  Mod 
No.  BB/M/341)  rudder  pedal  beams. 


Inspect  within  the  next  100  landings  after  Jan- 
uary 31 ,  2003  (ttie  effective  date  of  this  AD) 
and  thereafter  at  intervals  not  to  exceed 
500  larxJings.  Replace  prior  to  furttier  flight 
after  the  inspectk>n  where  any  crack(s)  is/ 
are  found.  Continue  with  repetitive  inspec- 
tk)n  Intervals. 

As  of  January  31,  2003  (ttte  effective  date  ot 
this  AD). 


In  accordance  with  Britter>-Norman  Service 
Bulletin  No.  BN-2/SB.  56.  Issue  2,  dated 
February  13,  1978. 


Not  ApplKable. 


Note  1:  If  operators  have  not  recorded  the 
number  of  landings,  the  landings  can  be 
calculated  by  multiplying  3  landings  per  1 
hour  TIS. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  97-14-01. 
which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  fiight  permit  under 


sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
B-44  Group  Ltd.  Service  Bulletin  Number  SB 
111,  Issue  2,  dated  April  1,  2002;  and  Britten- 
Norman  Service  Bulletin  No.  BN-2/SB.  56, 
Issue  2,  dated  February  13,  1978.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  get  copies 
from  B-N  Group  Limited,  Bembridge,  Isle  of 
Wight,  United  Kingdom  P035  5PR; 
telephone:  -t-44  (0)  1983  872511;  facsimile: 
+44  (0)  1983  873246.  You  may  view  copies 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
97-14-01,  Amendment  39-10058. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  B-N  Group  Ltd.  Service  Bulletin  Number 
SB  111,  Issue  2,  dated  April  1,  2002.  This 
service  bulletin  is  classified  as  mandatory  by 
the  United  Kingdom  Civil  Aviation  Authority 
(CAA). 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  31,  2003. 

Issued  in  Kansas  City,  Missouri,  on 
December  2,  2002. 
Michael  GaUagher, 

Manager,  Small  Aiiplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-31128  Filed  12-10-02;  8:45  am) 
MUJNO  cooe  4t10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DoeicM  No.  2002-SW-50-^D;  Amendment 
39-12975;  AD  2002-22-51] 

RIN  2120-AA64 

Airworthinese  Directives;  MD 
HeHcoplers,  Inc.  Model  MD900 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

StJMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2002-22-51,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  MD  Helicopters,  Inc.  (MDHI)  Model 
MD900  helicopters  by  individual  letters. 
This  AD  requires,  before  further  flight, 
certain  procedures  and  inspections  of 
the  main  rotor  support  static  mast  (mast) 
and  the  mast  threads  for  any  crack  or 
pitting.  If  any  crack  or  pitting  is  foimd, 
this  AD  requires  removing  the  mast 
from  service.  The  actions  specified  by 
this  AD  are  intended  to  detect  any  crack 
or  pitting  in  the  mast  that  could  residt 
in  failure  of  the  mast,  separation  of  the 
main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  December  26,  2002.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Emergency  AD  2002-22-51, 
issued  on  October  23,  2002,  which 
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contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  10.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
5Q-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aviation  Safety  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office.  Airframe  Branch,  3960 
Paramount  Blvd..  Lakewood,  California 
90712,  telephone  (562)  627-5322,  fax 
(562)627-5210. 

SUPPLEMENTARY  INFORMATION:  On 
October  23.  2002.  the  FAA  issued 
Emergency  AD  2002-22-51  for  the 
specified  MDHI  model  helicopters, 
which  requires,  before  further  flight, 
removing  the  main  rotor  drive  shaft  to 
inspect  the  mast,  removing  the  main 
rotor  hub  assembly  to  inspect  the  mast 
threads,  and  if  a  flaw  is  found  in  the 
mast  threads,  magnetic  particle 
inspecting  the  mast  threads  for  any 
crack  or  pitting.  If  any  crack  or  pitting 
is  found,  the  AD  requires  removing  the 
mast  firom  service.  The  cause  of  the 
cracking  is  under  investigation,  but 
preliminary  analysis  shows  that  lack  of 
torque  in  the  12  bolts  on  the  main  rotor 
hub  retention  nut  (nut)  results  in  loss  of 
preload  in  the  mast.  Without  preload, 
the  mast  will  incur  alternating  stresses 
that  can  lead  to  crack  initiation.  In  the 
four  reported  cases,  cracks  were  found 
in  the  mast  less  than  1  inch  from  the 
top.  In  at  least  one  case,  pitting  was  also 
found  in  this  area.  All  of  these  cracks 
penetrated  through  the  wall  thickness. 
This  condition,  if  not  detected,  can 
result  in  failure  of  the  mast,  separation 
of  the  main  rotor,  and  subsequent  loss 
of  control  of  the  helicopter. 

The  FAA  has  reviewed  MDHI  Service 
Bulletin  No.  SB900-089R1,  dated 
October  22,  2002,  which  describes 
procedures  for  checking  the  torque  in 
the  12  bolts  of  the  nut,  inspecting  the 
mast  for  a  crack,  and  removing  the  mast 
from  service  if  necessary. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
specified  helicopters  of  the  same  type 
design,  the  FAA  issued  Emergency  AD 
2002-22-51  to  detect  any  crack  or 
pitting  that  could  result  in  failure  of  the 
mast,  separation  of  the  main  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires,  before 


further  flight,  for  MDHI  Model  MD900 
helicopters,  serial  numbers  900-00008 
through  900-00110,  with  mast,  part 
number  900F2401021-101,  removing 
the  main  rotor  drive  shaft  and 
inspecting  the  mast  for  any  crack  or 
pitting.  The  AD  also  requires  removing 
the  main  rotor  hub  assembly  and 
inspecting  the  mast  threads  for  a  crack. 
If  a  flaw  is  found  in  the  thread  root  area 
and  you  cannot  determine  if  it  is  a 
crack,  the  AD  also  requires  a  magnetic 
particle  inspection  (wet  fluorescent)  for 
a  crack.  If  any  crack  or  pitting  is  found, 
the  AD  requires  removing  the  mast  from 
service. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  structiu-al  integrity 
of  the  helicopter.  Therefore,  conducting 
the  specified  inspections  of  the  mast 
and  mast  threads  for  any  crack  or  pitting 
are  required,  and  removing  the  irtast 
from  service  if  any  crack  or  pitting  is  * 
found  in  any  of  the  inspections  is 
required  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  October  23,  2002,  to  all 
known  U.S.  owners  and  operators  of 
MDHI  Model  MD900  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

The  FAA  estimates  that  this  AD  will 
affect  32  helicopters  of  U.S.  registry, 
that  it  will  take  approximately  6  work 
hours  to  inspect  and  8  work  hours  to 
replace  a  mast,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$45,000  per  helicopter  to  replace  a  mast. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $193,440,  assuming  that 
the  inspections  are  performed  on  each 
helicopter  and  that  the  mast  is  replaced 
on  4  helicopters. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 


in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  20G2-SW- 
50-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-22-51     NfD  Helicopters.  Inc.: 

Amendment  39-12975.  Docket  No. 
2002-SW-50-AD. 

Applicability:  MD-900  helicopters,  serial 
numbers  900-00008  through  900-00110, 
with  a  main  rotor  support  static  mast  (mast), 
part  number  900F2401021-101,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modifled.  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  detect  cracks  and  pitting  in  the  mast 
that  could  result  in  failure  of  the  mast, 
separation  of  the  main  rotor,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Remove  the  main  rotor  drive  shaft. 
Note  2:  MD  Helicopters.  Inc.  Service 

Bulletin  No.  SB900-089R1.  dated  October  22. 
2002,  pertains  to  the  subject  of  this  AD  and 
has  a  Figure  1  depicting  the  inspection  areas 
of  the  mast. 

(b)  Remove  1  inch  of  primer  from  the  top 
inside  diameter  of  the  mast.  During  paint 
removal,  wipe  the  area  clean.  Do  not  scrub 
or  flush  the  area.  Do  not  allow  paint  stripper 
to  run  down  the  inside  or  outside  surfaces  of 
the  mast  below  the  work  area  or  enter  into 
the  transmission.  Inspect  the  top  1  inch  of 
the  inside  diameter  of  the  mast  for  a  crack 
or  pitting  using  a  bright  light  and  a  lOx  or 
higher  magnifying  glass.  If  you  find  any  crack 
or  pitting,  remove  the  mast  from  service. 

(c)  Remove  the  main  rotor  hub  assembly. 
Clean  the  threads  of  the  mast  thoroughly 
with  solvent.  Inspect  the  mast  threads  for  a 
crack  using  a  bright  light  and  a  20x  or  higher 


magnifying  glass.  Pay  particular  attention  to 
the  thread  root  area.  If  you  see  a  flaw  in  the 
thread  area  and  cannot  determine  if  it  is  a 
crack,  perform  a  magnetic  particle  inspection 
(wet  fluorescent)  per  ASTM  E  1444-01  using 
an  electromagnetic  yoke  or  coil.  If  you  find 
any  crack  or  pitting,  remove  the  mast  from 
service. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  will  not  be 
issued. 

(f)  This  amendment  becomes  effective  on 
December  26,  2002,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Emergency  AD 
2002-22-51,  issued  October  23,  2002,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Fort  Worth,  Texas,  on  November 
25.  2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-31176  Filed  12-10-02;  8:45  am] 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  99-NE-35-AD;  Amendment  39- 
12953;  AD  2002-23-09] 

RIN  2120-AA64 

Airworthiness  Directives;  MT-Propeller 
Entwicldung  GMBH  Models  MTV-O-S- 
C  and  MTV-S-B-C  Propellers; 
Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-23-09  applicable  to  MT- 
Propeller  Entwicklung  GMBi .  Models 
MTV-9-B-C  and  MTV-3-B-C 
propellers  that  was  published  in  the 
Federal  Register  on  November  25,  2002 
(67  FR  70532).  The  AD  number  listed  in 
the  amendatory  language  of  the 
regulatory  information  is  incorrect.  This 
document  corrects  that  number.  In  all 
other  respects,  the  origintd  doaunent 
remains  the  same. 


EFFECTIVE  DATE:  December  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  E.  Gaulzetti,  Aerospace 
Engineer.  Boston  Aircraft  Certification 
Office,  FAA,  Engine  and  Propeller 
Directorate,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299; 
telephone  (781)  238-7156,  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  AD,  FR  Doc,  02-29354  applicable 
to  MT-Propeller  Entwicklung  GMBH 
Models  MTV-9-B-C  and  MTV-3-B-C 
propellers  that  was  published  in  the 
Federal  Register  on  November  25,  2002 
(67  FR  70532).  The  following  correction 
is  needed: 

§39.13    [Corrected] 

On  page  70532,  in  the  third  column, 
in  the  Amendatory  Language,  in  the 
fifth  paragraph,  remove  the  AD  number 
"2002-2-23-09"  and  add  in  its  place . 
"2002-23-09". 

Issued  in  Burlington.  MA.  on  December  4. 
2002. 
Francis  A.  Favara. 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-31174  Filed  12-10-02:  8:45  am] 

eaUNQ  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-13-AD;  Amendment 
39-1 2946;  AD  2002-23-02] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF34-8C1  Turt>ofan 
Engines,  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  J-'inal  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-23-09  applicable  to  General 
Electric  Company  CF34-8C1  tiuhofan 
engines  that  was  published  in  the 
Federal  Register  on  November  20,  2002 
(67  FR  70004).  Table  801  was    . 
incorrectly  numbered  in  three  locations 
in  the  AD.  This  document  corrects  that 
number.  In  all  other  respects,  the 
original  document  remains  the  same. 
EFFECTIVE  DATE:  December  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead.  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
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01803-5299;  telephone  (781) 238-7744: 
fax  (781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  AD,  FR  Doc,  02-29355  applicable 
to  General  Electric  Company  CF34-8C1 
turbofan  engines  was  published  in  the 
Federal  Register  on  November  20.  2002 
(67  FR  70004).  The  following  correction 
is  needed: 

§39.13    [Corrected] 

On  page  70005,  in  the  first  column,  in 
the  Comments  Section,  in  the  fourth 
paragraph,  in  the  eighth  and  again  in  the 
thirteenth  lines,  "Table  805"  is 
corrected  to  read  "Table  801".  Also  on 
page  70005,  in  the  third  column  in  the 
ninth  paragraph,  "Table  805"  is 
corrected  to  read  "Table  801". 

Dated:  Issued  in  Burlington,  MA,  on 
December  4.  2002. 
Francis  A.  Favara. 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[PR  DiDC.  02-31173  Filed  12-10-02;  8:45  am] 
8IUJNG  COOC  4910-13-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

22  CFR  Part  507 

Sunshine  Act  Meetings 

agency:  The  Broadcasting  Board  of 

Governors. 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
rules  for  implementing  open  meetings 
under  the  Sunshine  Act  for  the 
Broadcasting  Board  of  Governors  (BBG 
or  Agency). 

effective  date:  December  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  M.  Booker,  Legal  Counsel,  at  (202) 
401-3736. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  103-236.  the  United  States 
Broadcasting  Act  of  1994.  created  the 
BBG  within  the  United  States 
Information  Agency  (USIA).  By  law,  the 
bipartisan  board  consisted  of  nine 
members— eight  members  who  were 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate, 
and  the  USIA  Director. 

On  October  21. 1998.  President 
Clinton  signed  Pub.  L.  105-277.  the 
Omnibus  Consolidated  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999.  Contained  as  Division 
G  of  this  legislation  was  the  Foreign 
Affairs  Reform  apd  Restructvuing  Act  of 
1998.  which  reorganized  the  foreign 
affairs  agencies  of  the  U.S.  Government. 
Under  this  reorganization,  the 


Broadcasting  Board  of  Governors 
became  an  independent  Federal  entity 
on  October  1. 1999.  Under  the 
reorganization  of  the  foreign  affairs 
agencies,  the  responsibilities  of  the 
Board  remained  intact,  and  the 
membership  of  the  Board  remained  the 
same,  except  that  the  USIA  Director  was 
replaced  by  the  Secretary  of  State. 

The  BBG  has  responsibility  for 
oversight  of  all  United  States  sponsored, 
non-military  broadcasting  to  foreign 
countries.  The  BBG  oversees  the 
operations  of  the  International 
Broadcasting  Bureau  (IBB),  which 
includes  the  worldwide  broadcasting 
services  of  the  Voice  of  America  (VOA), 
WORLDNET,  the  Office  of  Cuba 
Broadcasting  (OCB).  Engineering  and 
Technical  Operations.  The  BBG  also 
oversees  two  grantee  organizations. 
Radio  Free  Europe/Radio  Liberty  (RFE/ 
RL)  and  Radio  Free  Asia  (RFA).  The 
Board  members  also  serve  as  the 
members  of  the  Board  of  Directors  of 
both  RFE/RL  and  RFA. 

The  Board's  authorities  include, 
among  others: 

•  To  review  and  evaluate  the  mission 
and  operation  of.  and  assess  the  quality, 
effectiveness,  and  professional  integrity 
of.  all  such  activities  within  the  broad 
foreign  policy  objectives  of  the  United 
States; 

•  To  make  and  supervise  grants  for 
broadcasting  and  related  activities  of 
RFE/RL  and  RFA; 

•  To  review,  evaluate  and  determine, 
at  least  annually,  the  addition  or 
deletion  of  language  services;  and 

•  To  allocate  funds  appropriated  for 
international  broadcasting  activities 
among  the  various  elements  of  the  IBB 
and  grantees,  subject  to  reprogramming 
notification. 

In  total,  the  BBG  broadcasting  entities 
transmit  more  than  2.000  hours  of 
weekly  programming  in  61  languages  to 
more  than  100  million  weekly  listeners 
worldwide. 

The  Sunshine  Act  (5  U.S.C.  552b)  is 
a  Federal  Law  that  requires  meetings  of 
Federal  Agencies  to  remain  public  and 
in  most  cases  the  time,  place  and  subject 
matter  of  the  meeting  should  be 
announced  prior  to  its  occurrence. 

In  accordance  with  5  U.S.C.  605(b). 
the  BBG  certifies  that  the  rules  do  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered 
significant  regulatory  action  within  the 
meaning  of  section  3(f)  of  Executive 
Order  12866.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 


Dated:  December  3.  2002. 
Carol  M.  Booker, 

Legal  Counsel,  Broadcasting  Board  of 
Governors. 

List  of  Subjects  in  22  CFR  Part  507 

Sunshine  Act. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble.  22  CFR  Part  507  is  added 
to  read  as  follows: 

PART  507— RULES  FOR 
iMPLEMENTlNG  OPEN  iMEETINGS 
UNDER  THE  SUNSHINE  ACT  FOR  THE 
BROADCASTING  BOARD  OF 
GOVERNORS 

Sec. 

507.1  General  policies. 

507.2  Definitions. 

507.3  Requirement  for  open  meetings. 

507.4  Grounds  on  which  meetings  may  be 
closed. 

507.5  Procedures  for  announcing  meetings. 

507.6  Procedures  for  closing  meetings. 

507.7  Reconsideration  of  opening  or  closing 
a  meeting. 

507.8  Recording  keeping  of  closed 
meetings. 

Authority:  Pub.  L.  93-129,  87  Stat.  956.  5 
U.S.C.  552b. 

§507.1    General  policies. 

The  Broadcasting  Board  of  Governors 
will  provide  the  public  with  the  fullest 
practical  information  regarding  its 
decision  making  process  while 
protecting  the  rights  of  individuals  and 
its  abilities  to  carry  out  its 
responsibilities. 

§507.2    Definitions. 

The  following  definitions  apply: 

(a)  The  term  agency  includes  any 
establishment  in  the  executive  branch  of 
the  government  headed  by  a  coUegial 
body  composed  of  two  or  more 
individual  members,  a  majority  of 
whom  are  appointed  to  such  position  by 
the  President  with  the  advice  and 
consent  of  the  Senate,  and  any 
subdivision  thereof  authorized  to  act  on 
behalf  of  the  agency.  The  Broadcasting 
Board  of  Governors  is  a  government 
agency  headed  by  a  nine-member  board, 
eight  of  whom  are  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate,  and  the  ninth  being  the 
Secretary  of  State.  Therefore,  the 
Broadcasting  Board  of  Governors  is  an 
"agency"  under  these  terms. 

(b)  The  term  meeting  means  the 
deliberation  of  this  Board  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  official 
Board  business. 

(c)  The  term  member  means  an 
individual  who  belongs  to  the  Board 
who  has  been  appointed  by  the 
President  and  confirmed  by  the  Senate 
or  is  the  Secretary  of  State. 
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§  507.3    Raquirement  for  opon  maatings. 

Members  shall  not  jointly  conduct  or 
dispose  of  agency  business  other  than  in 
accordance  with  this  part.  Except  as 
provided  in  §  507.4  every  portion  of 
every  meeting  of  the  agency  shall  be 
open  to  public  observation. 

§  507.4    Grounds  on  wliich  maetings  may 
be  closed. 

The  Board  shall  open  every  portion  of 
every  meeting  of  the  agency  for  public 
observation  except  where  the  agency 
determines  that  such  portion  or  portions 
of  the  meeting  or  the  disclosure  of  such 
information  is  likely  to: 

(a)  Disclose  matters  that  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy, 
and 

(2)  In  fact  properly  classified  pursuant 
to  such  Executive  order; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practice  of  the 
agency; 

(c)  Disclose  matters  specincaily 
exempted  from  disclosure  by  statute: 
Provided,  that  such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Established  practical  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(d)  Disclose  trade  secrets  and- 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  information  would: 

(1)  Interfere  with  enforcement 
proceedings. 

(2)  E)eprive  a  person  of  a  right  to  a  fair 
trial  on  an  impartial  adjudication, 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy, 

(4)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
source, 

(5)  Disclose  investigative  techniques 
and  procedures,  or 


(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Disclose  information,  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  fiiistrate 
implementation  of  a  proposed  agency 
action.  This  shall  not  apply  in  any 
instance  where  the  Board  has  already 
disclosed  to  the  public  the  content  or 
the  nature  of  its  proposed  action,  or 
where  the  Board  is  required  by  law  to 
make  such  disclosures    n  its  own 
initiative  prior  to  takii.g  final  Board 
action  on  such  prop '^   ad;  or 

(i)  Specifically  concern  the  Board's 
issuance  of  a  subpoena,  or  the  Board's 
participation  in  a  civil  action  or 
proceeding,  an  action  in  a  foreign  court 
or  international  tribunal,  or  an 
arbitration,  or  the  initiation,  conduct  or 
disposition  by  the  Board  of  a  particular 
case  of  formal  agency  adjudication,  or 
otherwise  involving  a  determination  on 
the  record  after  opportunity  for  a 
hearing. 

§  507^    Procedures  for  announcing 
meetings. 

(a)  In  the  case  of  each  meeting,  the 
Board  shall  make  public,  at  least  one 
week  before  the  meeting,  the  time, 
place,  and  subject  matter  of  the  meeting, 
whether  it  is  to  be  open  or  closed  to  the 
public,  and  the  name  and  phone 
number  of  the  official  designated  by  the 
Board  to  respond  to  requests  for 
information  about  the  meeting.  Such 
announcement  shall  be  made  unless  a 
majority  of  the  members  of  the  Board 
determine  by  a  recorded  vote  that  such 
meeting  must  be  called  at  an  earlier 
date,  in  which  case  the  Board  shall 
make  public  announcement  of  the  time, 
place,  subject  matter  of  such  meeting 
and  whether  it  is  open  or  closefd  to  the 
public,  at  the  earliest  practical  time. 

(b)  Immediately  following  the  public 
announcement,  the  Board  will  publish  it 
in  the  Federal  Registw. 

§  507.6    Procedures  for  closing  meetings. 

(a)  The  closing  of  a  meeting  shall 
occur  only  when: 

(1)  A  majority  of  the  membership  of 
the  Board  votes  to  take  such  action.  A 
separate  vote  of  the  Board  members 
shall  be  taken  with  respect  to  each 
Board  meeting,  a  portion  or  portions  of 
which  are  proposed  to  be  closed  to  the 
public  pursuant  to  §  507.4,  or  with 
respect  to  any  information  which  is 
proposed  to  be  withheld  under  §  507.4. 
A  single  vote  may  be  taken  with  respect 
to  a  series  of  meetings,  a  portion  or 
portions  of  which  are  proposed  to  be 
closed  to  the  public,  or  with  respect  to 
any  information  concerning  such  series 
of  meetings,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 


matters  and  is  scheduled  to  be  held  not 
more  than  thirty  days  after  the  initial 
meeting  in  such  series.  The  vote  of  each 
Board  member  participating  in  such 
vote  shall  be  recorded  and  no  proxies 
shall  be  allowed. 

(2)  Whenever  any  person  whose 
interest  may  be  direcdy  affected  by  a 
portion  of  the  meeting  requests  that  the 
Board  close  such  a  portion  to  the  public 
for  any  of  the  reasons  referred  to  in 
§  507.4  (e).  (f)  oi-  (g).  the  Board,  upon 
request  of  any  of  its  Board  members, 
shall  take  a  recorded  vote,  whether  to 
close  such  portion  of  the  meeting. 

(b)  Within  one  day  of  any  vote  taken, 
the  Board  shall  make  publicly  available 
a  written  copy  of  such  vote  reflecting 
the  vote  of  each  member  on  the  question 
and  full  written  explanation  of  its  action 
closing  the  entire  or  portion  of  the 
meeting  together  with  a  list  of  all 
persons  expected  to  attend  the  meeting 
and  their  affiliation. 

(c)  The  Board  shall  announce  the 
time,  place  and  subject  matter  of  the 
meeting  at  least  eight  (8)  days  before  the 
meeting. 

(d)  For  every  closed  meeting,  the 
Board's  Legal  Counsel  shall  publicly 
certify  that,  in  his  or  her  opinion,  the 
meeting  may  be  closed  to  the  public  and 
shall  state  each  relevant  exemptive 
provision.  A  copy  of  such  certification, 
together  with  a  statement  from  the 
presiding  officer  of  the  meeting  setting 
forth  the  time  and  place  of  the  meeting, 
and  the  persons  present,  shall  be 
retained  by  the  Board. 

§  507.7    Reconsideration  of  opening  or 
closing  a  meeting. 

The  time  or  place  of  a  Board  meeting 
may  be  changed  following  the  public 
announcement  only  if  the  Board 
publicly  announces  such  change  at  the 
eeuliest  practicable  time.  The  subject 
matter  of  a  meeting,  or  the 
determination  of  the  agency  to  open  or 
close  a  meeting,  or  a  portion  of  a 
meeting,  to  the  public,  may  be  changed 
following  the  public  announcement 
only  if  a  majority  of  the  Board  members 
determines  by  a  recorded  vote  that 
Board  business  so  requires  and  that  no 
earlier  announcement  of  the  change  was 
possible,  and  the  Board  publicly 
annoimces  such  change  and  the  vote  of 
each  member  upon  such  change  at  the 
earliest  practicable  time. 

§  507.8    Recording  iceeping  of  closed 
meetings. 

(a)  The  Board  shall  maintain  an 
electronic  recording  of  the  proceedings 
of  each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public. 

(b)  The  Board,  after  review  by  the 
Chairman,  shall  make  prompdy 
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available  to  the  public  in  a  place  easily 
accessible  to  the  public,  a  complete 
transcript  or  electronic  record  of  the 
discussion  of  any  item  on  the  agenda,  or 
any  item  of  testimony  of  any  witness 
received  at  the  Board  meeting,  except 
for  such  item  or  items  of  such 
discussion  or  testimony  as  the  Board 
determines  to  contain  information 
which  may  be  withheld  under  §  507.4. 
Copies  of  such  record,  disclosing  the 
identity  of  each  speaker,  shall  be 
furnished  to  any  person  at  the  actual 
cost  of  duplication.  The  Board  shall 
maintain  a  complete  transcript  or 
electronic  copy  of  each  meeting,  or 
portion  of  a  meeting,  closed  to  the 
public,  for  a  period  of  at  least  two  years 
after  such  meeting,  or  imtil  one  year 
after  the  conclusion  of  any  Board 
proceeding  with  respect  to  which  the 
meeting  or  portion  was  held,  whichever 
occurs  later. 

(FR  Doc.  02-31168  Filed  12-10-02;  8:45  am) 
BILUNG  COOe  8610-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGOOa-02-027] 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Mississippi  River,  Clinton,  lA 

agency:  Coast  Guard,  DOT. 
achON:  Temporary  rule. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  is  temporarily 
changing  the  regulation  governing  the 
Clinton  Railroad  Drawbridge,  Mile 
518.0,  Upper  Mississippi  River.  From 
7:30  a.m.,  December  15,  2002,  until  7:30 
a.m.,  March  1,  2003,  the  drawbridge 
shall  open  on  signal  if  at  least  24  hours 
advance  notice  is  given.  This  temporary 
rule  is  issued  to  facilitate  annual 
maintenance  and  repair  on  the  bridge. 
DATES:  This  temporary  rule  is  effective 
7:30  a.m.  on  December  15,  2002,  to  7:30 
a.m.  on  March  1,  2003. 
ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  room  2.107f  in  the  Robert  A. 
Young  Federal  Building,  Eighth  Coast 
Guard  District,  Bridge  Branch,  1222 
Spruce  Street.  St.  Louis,  MO  63103— 
2832,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (314) 
539-3900,  extension  2378.  Commander, 
Eighth  Coast  Guard  District  (obr) 
maintains  the  public  docket  for  this 
rulemaking. 


FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  (314)  539-3900, 
extension  2378. 
SUPPlfMENTARY  INFORMATION: 

Good  Cause  for  Not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  Rnds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
due  to  the  short  time  frame  between  the 
submission  of  the  request  by  the  Union 
Pacific  Railroad  Company  and  the  date 
of  requested  closure.  This  rule  would 
not  become  effective  in  time  to  begin 
repair  work  on  the  drawbridge  if  an 
NPRM  were  published,  thus  defeating 
the  purpose  of  this  rule. 

Good  Cause  for  Making  Rule  Efifective 
in  Less  Than  30  Days 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Due  to  the  short  time  frame 
between  the  submission  of  the  request 
by  the  Union  Pacific  Railroad  Company 
and  the  date  of  the  requested  closure, 
this  rule  could  not  be  published  more 
than  30  prior  to  its  effective  date.  If 
there  were  a  30  day  delay  in  its 
publication,  this  rule  would  not  become 
effective  in  time  to  begin  repair  work  on 
the  drawbridge  which  would  defeat  the 
purpose  of  this  rule. 

Background  and  Purpose 

On  September  20,  2002,  the  Union 
Pacific  Railroad  Company  requested  a 
temporary  change  to  the  operation  of  the 
Clinton  Railroad  Swing  Bridge  across 
the  Upper  Mississippi  River,  Mile  518.0' 
at  Clinton,  Iowa.  Union  Pacific  Railroad 
Company  requested  that  24  hours 
advance  notice  be  required  to  open  the 
bridge  during  the  maintenance  period. 
The  maintenance  is  necessary  to  ensure 
the  continued  safe  operation  of  the 
drawbridge.  Advance  notice  may  be 
given  by  calling  the  Clinton 
Yardmaster's  office  at  (319)  244-3204  at 
anytime;  or  (319)  244-3269  weekdays 
between  7  a.m.  and  3:30  p.m.;  or  Mr. 
Tomaz  Gawronski,  office  (515)  263- 
4536  or  cell  phone  (515)  229-2793. 

The  Clinton  Railroad  Drawbridge 
navigation  span  has  a  vertical  clearance 
of  18.7  feet  above  normal  pool  in  the 
closed  to  navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft.  Presently,  the 
draw  opens  on  signal  for  passage  of 
river  traffic.  The  Union  Pacific  Railroad 


Company  requested  the  drawbridge  be 
permitted  to  remain  closed  to  navigation 
from  7:30  a.m.,  December  15,  2002,  until 
7:30  a.m.,  March  1,  2003  unless  24 
hours  advance  notice  is  given  to  open 
the  drawbridge  to  allow  time  to  make 
repairs.  The  Clinton  Railroad 
Drawbridge,  Mile  518.0,  Upper 
Mississippi  River,  is  located  upstream 
from  Lock  17.  Winter  fireezing  of  the 
Upper  Mississippi  River  coupled  with 
the  closure  of  Anny  Corps  of  Engineer's 
Lock  No.  17  (Mile  437.0  UMR)  and  Lock 
No.  19  (Mile  364.1  UMR)  until  7:30  a.m. 
March  1,  2002  will  reduce  any 
significant  navigation  demands  for  the 
drawspan  opening.  Performing 
maintenance  on  the  bridge  during  the 
winter  when  the  number  of  vessels 
likely  to  be  impacted  is  minimal  is 
preferred  to  restricting  vessel  traffic 
during  the  commercial  navigation 
season.  This  temporary  change  to  the 
drawbridge's  operation  has  been 
coordinated  with  the  commercial 
waterway  operators.  No  objections  to 
the  proposed  temporary  rule  were 
raised. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant    . 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

Because  vessel  traffic  in  the  area  of 
Clinton,  Iowa  will  be  greatly  reduced  by 
winter  icing  of  the  Upper  Mississippi 
River  and  the  closure  of  Locks  1 7  and 
19,  it  is  expected  that  this  rule  will  have 
minimal  economic  or  budgetary  effects 
on  the  local  community. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entitiefs"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  temporary  rule  will  have  a 
negligible  impact  on  vessel  traffic.  The 
primary  users  of  the  Upper  Mississippi 
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River  in  Clinton,  Iowa  are  commercial 
towboat  operators.  With  the  onset  of 
winter  conditions  on  the  Upper 
Mississippi  River  coupled  with  the 
closure  of  Army  Corps  of  Engineers' 
Lock  No.  17  (Mile  437.0  UMR)  and  Lock 
No.  19  (Mile  364.1  UMR)  until  March  1, 
2003  and  Lock  No.  24  (Mile  273.4  UMR) 
until  March  15,  2003,  there  wrill  be  few, 
if  any,  significant  navigation  demands 
for  the  drawspan  opening.  In  order  to 
obtain  a  bridge  opening,  an  advance 
notice  of  24-hours  is  required.  This 
requirement  has  been  coordinated  with 
local  fleeting-harbor  owners,  the 
railroad,  and  navigation  interests  in  the 
area. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies 
or,  believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch,  Bridge 
Ackninistrator,  Eighth  Coast  Guard 
Disti-ict,  Bridge  Branch,  at  (314)  539- 
3900,  extension  2378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  nde  contains  no  new  coUection- 
of-information  uoder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  jule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
woidd  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  nde  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£Eects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  RegiUatory  Affairs  as  a 
significant  energy  action.  'Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  ttom  further 
environmental  docimientation. 
Promulgation  of  changes  to  drawbridge 
regulations  has  been  found  not  to  have 
significant  effect  on  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the  - 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
Part  117  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499;  49  CFR  1.46; 
33  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Public  Law  102-587. 
106  Stat.  5039. 

2.  From  7:30  a.m.,  December  15,  2002, 
through  7:30  a.m.,  March  1,  2003, 

§  117.T408  is  added  to  read  as  follows: 

§  1 1 7.T408    Upper  Mississippi  River. 

Clinton  Railroad  Drawbridge,  Mile 
518.0,  Upper  Mississippi  River. 

From  7:30  a.m.,  December  15.  2002 
through  7:30  a.m.,  March  1,  2003,  the 
drawspan  requires  24  hours  advance 
notice  for  bridge  operation.  Bridge 
opening  requests  must  be  made  24 
hours  in  advance  by  calling  Clinton 
Yardmaster's  office  at  (319)  244-3204  at 
anytime;  or  (319)  244-3269  weekdays 
between  7  a.m.  and  3:30  p.m.;  or  Mr.  - 
Tomaz  Gawronski,  office  (515)  263- 
4536  or  cell  phone  (515)  229-2793.     . 

E)ated:  November  22,  2002. 
Roy  J.  Casto. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-31219  Filed  12-10-02;  8:45  am] 

BiUJNQ  COOC  4910-15-P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-02-141] 

DrawlKidge  Operation  Regulations: 
Cape  Cod  Canal,  MA 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  that  govern  the  Conrail 
Railroad  Bridge  across  Cape  Cod  Canal, 
mile  0.7,  at  Bourne,  Massachusetts.  This 
temporary  deviation  will  allow  the 
bridge  to  remain  closed  at  60  feet  above 
mean  high  water  from  8  a.m.  through  5 
p.m.,  on  December  10, 11, 18,  and  19, 
2002.  This  temporary  deviation  is 
necessary  to  facilitate  vital  unscheduled 
mechanical  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
December  10,  2002  through  December 
19,  2002. 

ADDRESSES:  Materials  referred  to  in  this 
dociunent  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District.  Bridge  Branch  Office.  408 
Atlantic  Avenue,  Boston, 
Massachusetts,  02110,  between  7  a.m. 
and  3:00  p.m.,  Monday  through  Friday, 
except  Feideral  holidays.  The  telephone 
number  is  (617)  223-8364.  The  First 
Coast  Guard  District  Bridge  Branch 
maintains  the  public  docket  for  this 
temporary  deviation. 
FOR  FURTHER  INFORMATKW  CONTACT:  Mr. 
John  McDonald,  Project  Officer,  First 
Coast  Guard  District  Bridge  Branch, 
(617)223-8364. 

SUPPLEMENTARY  INFORMATION:  The 
vertical  clearance  under  the  Conrail 
Railroad  Bridge  in  the  open  position  is 
135  feet  at  mean  high  water  and  139  feet 
at  mean  low  water.  The  draw  is 
normally  in  the  fully  open  position 
except  for  the  passage  of  rail  traffic.  The 
existing  regulations  are  listed  at  33  CFR 
§117.589. 

The  owner  of  the  bridge,  the  Army 
Corps  of  Engineers  (ACOE),  requested  a 
temporary  deviation  from  the 
Drawbridge  Operation  Regulations  to 
facilitate  vital  unscheduled 
maintenance,  the  replacement  of  the 
counterweight  guide  shoes,  at  the 
bridge.  This  work  must  be  performed 
without  delay  to  ensure  continued  safe 
reliable  operation  of  the  bridge. 

The  bridge  owner  advised  the 
mariners  who  normally  use  this 
waterway  about  the  necessary 


emergency  repairs  at  the  bridge  and  the 
temporary  closures  that  will  be  required 
in  order  to  facilitate  the  necessary 
repairs.  No  objections  were  received. 

Under  this  temporary  deviation  the 
Conrail  Railroad  Bridge,  mile  0.7,  across 
the  Cape  Cod  Canal,  may  remain  closed 
at  60  feet  above  mean  high  water  from 
8  a.m.  through  5  p.m.  on  December  10, 
11, 18,  and  19.  2002. 

Thirty  days  notice  to  the  Coast  Guard 
for  approval  of  this  bridge  maintenance 
was  not  given  by  the  bridge  owner  and 
was  not  required  because  this  work 
involves  vital,  unscheduled 
maintenance  that  must  be  performed 
without  undue  delay. 

This  deviation  from  the  operating 
regulations  is  authorized  imder  33  CFR 
§  117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  December  3.  2002. 
V.S.  Ctm. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  02-31220  Filed  12-10-02;  8:45  am] 

BILUNO  COOC  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  i  Docket  NO.VI3-1,  FRL-7420-4] 

Approval  and  Promulgation  of  State 
Plans  for  Deeignated  Facilities;  Virgin 
Islands 

agency:  Environmental  Protection 

Agency. 

ACTKW:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  negative 
declaration  submitted  by  the 
Government  of  the  United  States  (US) 
Virgin  Islands.  The  negative  declaration 
satisfies  EPA's  promulgated  Emission 
Guidelines  (EG)  for  existing  small 
municipal  waste  combustion  (MWC) 
units.  In  accordance  with  the  EG,  states 
are  not  required  to  submit  a  plan  to 
implement  and  enforce  the  EG  if  there 
are  no  existing  small  MWC  units  in  the 
state  and  if  it  submits  a  negative 
declaration  letter  in  place  of  the  State 
Plan. 

DATES:  This  direct  final  rule  is  effective 
on  February  10,  2003.  without  further 
notice,  imless  EPA  receives  adverse 
comment  by  January  10,  2003. 

If  an  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 


ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief, 
Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

A  copy  of  the  Virgin  Islands  submittal 
is  available  for  inspection  at  the  Region 
2  Office  in  New  York  City.  Those 
interested  in  inspecting  the  submittal 
must  arrange  an  appointment  in 
advance  by  calling  (212)  637-4249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  by  sending  a 
message  to  Demian  P.  Ellis  at 
eUis.demian@epa.gov.  The  office 
address  is  290  Broadway,  Air  Programs 
Branch,  25th  Floor,  New  York,  New 
York  10007-1866. 

A  copy  of  the  Virgin  Islands  submittal 
is  also  available  for  inspection  at  the 
following  locations: 

Virgin  Islands  Department  of  Plaiming 
and  Natural  Resources,  Division  of 
Environmental  Protection,  Cyril  E.  King 
Airport.  Terminal  Building,  2nd  Floor, 
St.  Thomas,  USVI,  00802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demian  P.  Ellis,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  Telephone,  (212) 
637^249. 

SUPPLEMENTARY  INFORMATION:  The 
following  table  of  contents  describes  the 
format  for  the  SUPPLEMENTARY 
INFORMATION  section: 

Table  of  Contents 

A.  What  action  is  EPA  taking  today? 

B.  Why  is  EPA  approving  the  Virgin  Islands' 

negative  declaration? 

C.  What  if  an  existing  small  MWC  unit  is 

discovered  after  today's  action  becomes 
effective? 

D.  What  is  the  background  for  today's  action? 

E.  What  are  EPA  requirements  for  small 

MWC  units? 

F.  Who  must  comply  with  the  requirements? 

G.  What  are  EPA's  conclusions? 
H.  Administrative  requirements 

A.  What  Action  Is  EPA  Taking  Today? 

The  Environmental  Protection  Agency 
(EPA)  is  approving  a  negative 
declaration  submitted  by  the 
Government  of  the  United  States  Virgin 
Islands  (Virgin  Islands)  dated  July  17, 
2002.  This  negative  declaration  finds 
that  there  are  no  existing  small 
municipal  waste  combustors  throughout 
the  Territory  of  the  Virgin  Islands.  The 
negative  declaration  satisfies  the  federal 
Emission  Guidelines  (EG)  requirements 
of  EPA's  promidgated  regulation 
entitled  "Emission  Guidelines  for 
Existing  Small  Mimicipal  Waste 
Combustion  Units"  (65  FR  76378, 
December  6,  2000).  The  negative 
declaration  officially  certifies  to  EPA 
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that,  to  the  best  of  the  Virgin  Islands' 
knovyledge,  there  are  no  small  MWC 
units  in  operation  within  the  Territory. 

B.  Why  Is  EPA  Approving  the  Virgin 
Islands'  Negative  Declaration? 

EPA  has  evaluated  the  negative 
declaration  submitted  by  the  Virgin 
Islands  for  consistency  with  the  Clean 
Air  Act  (Act),  EPA  guidelines  and 
policy.  EPA  has  determined  that  the 
Virgin  Islands'  negative  declaration 
meets  all  applicable  requirements  and, 
therefore,  EPA  is  approving  the  Virgin 
Islands'  certification  that  there  are  no 
existing  small  MWC  units  in  operation 
throughout  the  Territory.  The  Virgin 
Islands  has  certified  in  its  negative 
declaration  that  there  are  no  small  MWC 
units  that  meet  the  EG  criteria  based  on 
file  review,  inspections,  and  a  territory- 
wide  search. 

EPA's  approval  of  the  Virgin  Islands' 
negative  declaration  is  based  on  the 
following: 

(1)  The  Virgin  Islands  has  met  the 
requirements  of  §  60.23(b)  in  Title  40. 
part  60,  subpart  B  of  the  Code  of  Federal 
Regulations  (40  CFR  part  60)  for 
submittal  of  a  letter  of  negative 
declaration  that  certifies  there  are  no 
existing  facilities  within  the  Territory. 
Such  certification  exempts  the  Virgin 
Islands  from  the  requirements  to  submit 
a  plan. 

(2)  EPA's  own  source  inventory  files 
indicate  there  are  no  existing  small- 
MWC  units  operating  within  the 
Territory  of  the  Virgin  Islands. 
Specifically,  diu-ing  October  2001,  EPA 
compiled  an  inventory  of  small  MWC 
units  as  a  required  element  of  the  small 
MWC  EG  and  found  none  in  the  Virgin 
Islands. 

C.  What  if  an  Existing  Small  MWC  Unit 
Is  Discovered  in  the  Virgin  Islands 
After  Today's  Action  Becomes 
Effiective? 

Section  60.1530  of  40  CFR  part  60, 
subpart  BBBB  (page  76386  at  65  FR 
76378,  December  6,  2000)  requires  that 
if,  after  the  effective  date  of  today's 
action,  an  existing  small  MWC  imit  is 
foimd  within  the  Virgin  Islands,  the 
Federal  Plan  implementing  the  EG 
would  automatically  apply  to  that  small 
MWC  unit  until  a  State  Plan  is  approved 
by  EPA. 

The  Federal  Plan  was  proposed  on 
Jime  14,  2001  (66  FR  32484)  and  is 
expected  to  be  promulgated  in  the  near 
futiue.  The  Federal  Plan  will  apply  to 
small  MWCs  in  states,  commonwealths, 
and  territories  (1)  where  the  EPA 
inventory  identifies  small  MWCs  and  a 
plan  is  required  and  has  not  been 
submitted  and  approved  by  EPA  and  (2) 
where  the  EPA  inventory  did  not 


identify  any  small  MWC  and  a  negative 
declaration  has  been  received  and 
approved  by  EPA  (such  as  the  Virgin 
Islands)  and  a  small  MWC  is 
subsequently  identified  in  the  State  or 
territory.  If  and  when  a  State  Plan,  or  in 
this  case  a  Territorial  Plan,  for  small 
MWCs  is  submitted  and  approved,  the 
Federal  Plan  would  no  longer  apply. 

D.  What  Is  the  Background  for  Emission 
Guidelines  and  State  Plans? 

Section  111(d)  of  the  Act  requires  that 
pollutants  controlled  under  New  Soxuce 
Performance  Standards  (NSPS)  must 
also  be  controlled  at  existing  sources  in 
the  same  soiute  category.  Once  an  NSPS 
is  issued,  EPA  then  publishes  an  EG 
applicable  to  the  control  of  the  same 
pollutant  from  existing  (designated) 
facilities.  States  with  designated 
facilities  must  then  develop  State  Plans 
to  adopt  the  EG  into  their  body  of 
regulations. 

Under  section  129  of  the  Act,  the  EG 
is  not  federally  enforceable.  Section 
129(b)(2)  of  the  Act  requires  states  to 
submit  State  Plans  to  EPA  for  approval. 
State  Plans  must  be  at  least  as  protective 
as  the  EG,  and  they  become  federally 
enforceable  upon  EPA  approval.  The 
procedures  for  adopting  and  submitting 
State  Plans,  as  well  as  state 
requirements  for  a  negative  declaration, 
are  in  40  CFR  part  60,  subpart  B. 

EPA  originally  issued  the  subpart  B 
provisions  on  November  17, 1975.  EPA 
amended  subpart  B  on  December  19, 
1995,  to  allow  the  subparts  developed 
under  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 
limitations,  and  the  compliance 
schedules  (60  FR  65414). 

E.  Where  Can  You  Find  the  EG 
Requirements  for  Small  MWC  Units? 

On  December  6,  2000,  imder  sections 
111  and  129  of  the  Act,  EPA  issued  the 
NSPS  applicable  to  new  MWC  units  and 
the  EG  applicable  to  existing  small 
MWC  units.  The  NSPS  and  EG  are 
codified  at  40  CFR  part  60,  subparts 
AAAA  (65  FR  76350)  and  BBBB  (65  FR 
76378),  respectively. 

F.  Who  Must  Comply  With  the  EG 
Requirements? 

A  small  MWC  unit  having  the 
capacity  to  combust  at  least  35  tons  per 
day  of  municipal  solid  waste  but  no 
more  than  250  tons  per  day  of 
mimicipal  solid  waste  or  refuse  derived 
fuel  that  commenced  construction  on  or 
before  August  30, 1999  ("existing  small 
MWC  imit")  must  comply  with  diese 
requirements.  See  §60.1555  of  40  CFR 


part  60,  sufaipart  BBBB  for  a  list  of  small 
MWC  units  exempt  from  the  federal 
requirements. 

G.  What  Are  EPA's  Conclusions? 

EPA  has  determined  that  the  Virgin 
Islands'  negative  declaration  meets  all 
the  requirements  and,  therefore,  EPA  is 
approving  the  Virgin  Islands' 
certification  that  no  applicable  small 
MWC  units  are  in  operation  within  the 
Territory  of  the  U.S.  Virgin  Islands.  If 
any  existing  small  MWC  units  are 
discovered  in  the  future,  the  Federal 
Plan  implementing  the  EG  would 
automatically  apply  to  that  small  MWC 
unit  until  the  State  Plan  is  approved  by 
EPA. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  February  10,  2003, 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  10,  2003. 

If  the  EPA  receives  adverse 
comments,  then  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

H.  Administrative  Requirements 

five  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
die  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
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preferable  to  other  pfotentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  164  FR  43255,  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Under  section  6(c)  of 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications  and  that  preempts  state 
law.  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  rule  may 
have  federalism  implications.  The  only 
reason  why  this  rule  may  have 
federalism  implications  is  if  in  the 
future  a  small  MWC  unit  is  found 
within  the  Territory  of  the  U.S.  Virgin 
Islands  the  unit  will  become  subject  to 
the  Federal  Plan  until  a  State  Plan  is 
approved  by  EPA.  However,  it  will  not 
impose  substantial  direct  compliance 
costs  on  state  or  local  governments,  nor 
will  it  preempt  state  law.  Thus,  the 
requirements  of  sections  6(b)  and  6(c)  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Goverrmients"  (65  FR 
67249.  November  6. 2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 


implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 
This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  as  a  negative 
declaration  it  is  not  subject  to  the  small 
MWC  EG  requirements.  Therefore, 
because  the  Federal  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntmiber  of  small  entities. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 


estimated  costs  of  $100  million  or  more 
to  either  state,  commonwealth, 
territorial,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state, 
commonwealth,  territorial,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  firom  this  action. 

Submission  to  Ck>ngress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
carmot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  February  10,  2003. 
unless  EPA  receives  material  adverse 
written  comments  by  January  10,  2003. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  10, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
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of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control,  Intergovenmiental 
relations.  Lead,  Reporting  and 
recordkeeping  requirements. 


Dated:  November  15,  2002. 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 

Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— (AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  62  U.S.C.  7401-7671q. 
Subpart  CCC— Virgin  Islands 

2.  Part  62  is  amended  by  adding  new 
§62.13355  and  an  undesignated  heading 
to  subpart  CCC  to  read  as  follows: 


Air  Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 
With  the  Capacity  To  Combust  at  Least 
35  Tons  per  Day  but  No  More  Than  250 
Tons  per  Day  of  Municipal  Solid  Waste 
or  Refuse  Derived  Fuel  and  Constructed 
on  or  Before  August  30, 1999 

§  62.1 3355    Identification  of  plan— negative 
declaration. 

Letter  fi-om  the  Virgin  Islands 
Department  of  Planning  and  Natural 
Resources,  submitted  July  17.  2002, 
certifying  that  there  are  no  existing 
small  mimicipal  waste  combustion  units 
in  the  Territory  of  the  United  States 
Virgin  Islands  subject  to  part  60,  subpart 
BBBB  of  this  chapter. 

[FR  Doc.  02-31237  Filed  12-10-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-187-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  767-300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767-200  and  767- 
300  series  airplanes.  This  proposal 
would  require  modification  of  the 
installation  of  the  aft  pressure  bulkhead- 
to-floor  insulation  blaiakets.  This  action 
is  necessary  to  avoid  interference  with 
venting  during  a  rapid  decompression 
in  the  bulk  cargo  compartment;  such 
interference  could  result  in  damage  to 
the  floor  structure  as  well  as  damage  to 
certain  control  cables  leading  to  the 
empennage,  leading  to  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  27.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
187-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcominent®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-187-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington. 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2772;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-187-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-187-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  that, 
during  the  structural  integrity 
certification  of  the  Model  767-400ER 
series  airplane,  the  manufacturer  foimd 
that  the  seal  created  by  the  insulation 
blankets  in  the  aft  pressure  bulkhead-to- 
floor  area  did  not  allow  the  airplane  to 
meet  requirements  for  decompression. 
This  condition,  if  not  corrected,  could 
interfere  with  venting  during  a  rapid 
decompression  in  the  bulk  cargo 
compartment;  such  interference  could 
result  in  damage  to  the  floor  structiue  as 
well  as  damage  to  certain  control  cables 
leading  to  the  empennage,  possibly 
leading  to  reduced  controllability  of  the 
airplane. 

As  a  result  of  this  finding,  the 
configuration  of  the  insulation  blankets 
in  the  aft  pressure  bulkhead-to-floor 
area  was  changed  in  production  of  the 
Model  767-400ER  series  airplanes.  The 
same  change  was  also  made  to  the 
Model  767-200  and  767-300  series 
airplanes.  However,  for  those  airplanes 
which  had  already  been  delivered,  the 
configuration  of  the  insulation  blankets 
in  the  aft  pressure  bulkhead-to-floor 
area  may  prevent  venting  during  a  rapid 
decompression  in  the  bulk  cargo  area. 
This  proposed  AD  would  apply  to  those 
airplanes. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-25A0300, 
Revision  1,  dated  May  2,  2002,  which 
describes  procedures  for  modification  of 
the  installation  of  the  aft  pressure 
bulkhead-to-floor  insulation  blankets. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Clarification  of  Compliance  Time 

The  service  bulletin  recommends  that 
the  modification  be  accomplished 
during  the  next  heavy  maintenance 
check  when  the  aft  galleys  are  removed; 
such  checks  are  performed 
approximately  every  6  years.  This 
NPRM  proposes  that  the  modification  be 
accomplished  within  5  years  of  the 
effective  date  of  the  final  rule.  Although 
the  compliance  time  is  stated  differently 
in  the  two  documents,  the  period  of 
time  proposed  in  this  NPRM  is 
essentially  the  same  as  that  in  the 
service  bulletin. 

Cost  Impact 

There  are  approximately  729 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
311  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $397 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $179,447,  or 
$577  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 


As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
wotild  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-187-AD. 

Applicability:  Model  767-200  and  -300 
series  airplanes,  having  line  numbers  1 
through  757  inclusive,  759  through  768 
inclusive,  770  through  772  inclusive,  774 
through  780  inclusive,  786,  and  788  through 
790  inclusive;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in- the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair. on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  interference  with  venting 
during  a  rapid  decompression  in  the  bulk 
cargo  compartment,  which  could  result  in 
damage  to  the  floor  structure  as  well  as 
damage  to  certain  control  cables  leading  to 
the  empennage,  leading  to  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Modification 

(a)  Within  60  months  of  the  effective  date 
of  this  AD:  Modify  the  installation  of  the  aft 
pressure  bulkhead-to-floor  insulation 
blankets,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-25A0300,  Revision  1. 
dated  May  2,  2002. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
December  4.  2002. 
Vi  L.  Lipaki,  Manager, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-31179  Filed  12-10-02;  8:45  am! 
BNJJNO  COOC  4*10-1»-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM01-1 2-000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Market  Design 

November  26,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACnON:  Request  for  comments. 

summary:  In  the  Standard  Market 
Design  Notice  of  Proposed  Rulemaking. 
(67  FR  55452.  Aug.  29.  2002).  the 
proposed  open  access  transmission  tariff 
imposes  an  obligation  on  an 
Independent  Transmission  Provider,  if  a 
request  for  transmission  service  cannot 
be  accommodated,  to  use  due  diligence 
to  expand  or  modify  its  transmission 
system.  The  Commission  invites  all 
interested  persons  to  file  comments 
with  respect  to  whether  a  merchant 
transmission  provider  should  have  an 
obligation  to  expand  its  merchant 
transmission  facilities. 
COMMENTS  DUE:  Initial  comments  are  due 
on  or  before  January  10,  2003.  Reply 
comments  are  due  on  or  before  February 
17,  2003.  (Comments  on  this  issue 
should  be  filed  in  conjunction  with  any 
January  10,  2002  comments  on 
transmission  plaiming  and  pricing, 
including  participant  funding). 
ADDRESSES:  Comments  may  be  filed  in 
paper  format  or  electronically.  Address 
comments  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT:  Lodi 
D.  White,  (202)  502-6193. 
SUPPLEMENTARY  INFORMATION:  In  the 
Standard  Market  Design  (SMD)  Notice 
of  Proposed  Rulemaking,  the  proposed 
open  access  transmission  tariff  imposes 
an  obligation  on  an  Independent 
Transmission  Provider,  if  a  request  for 
transmission  service  cannot  be 
accommodated,  to  use  due  diligence  to 
expand  or  modify  its  transmission 
system.'  The  Commission  invites  all 
interested  persons  to  file  comments 
with  respect  to  whether  a  merchant 
transmission  provider  should  have  an 


■  See  Remedying  Undue  Discrimination  through 
Open  Access  Transmission  Service  and  .Standard 
Electricity  Market  Design.  Notice  of  Proposed 
Rulemaking.  67  FR  55452  (Aug.  29.  2002).  FERC 
SUts.  &  Regs.  32563  (2002). 


obligation  to  expand  its  merchant 
transmission  facilities  (MTF). 

In  the  September  6,  2002  NEPOOL 
Order,2  the  Commission  approved  a 
tariff  provision  (Section  7  of  Schedule 
18)  dealing  with  the  TransEnergie  U.S. 
Ltd.  (TransEnergie)  Cross  Sound  Cable 
(CSC)  which  states: 

7.  No  obligation  to  build.  MTF  Provider 
status  under  the  Tariff  shall  not  impose  an 
obligation  to  build  transmission  facilities  on 
the  MTF  Provider  [TransEnergie  U.S.  Ltd.'s 
CSC  MTF).  The  offering  of  MTF  Service 
under  the  Tariff  shall  not  impose  an 
obligation  to  build  transmission  facilities  on 
the  Participants  [NEPOOL],  [New  England] 
Transmission  Owners  or  System  Operator 
[ISO-New  England]. 

The  Commission  stated  in  NEPOOL 
that,  while  it  accepted  Section  7  as 
exempting  the  CSC  MTF  in  NEPOOL 
from  the  obligation  to  build  and  as  not 
expanding  NEPOOL's  obligation  to 
build.  NEPOOL's  tariff  will  be  subject  to 
change,  pursuant  to  section  206  of  the 
Federal  Power  Act,  if  the  Commission's 
policy  changes  in  the  future.  In  light  of 
the  NEPOOL  order,  we  seek  comment 
on  the  following  issues: 

1 .  For  independent  merchant 
transmission  companies  would  there  be 
any  concerns  regarding  comparability  or 
undue  discrimination  that  would  merit 
an  expansion  obligation  for  merchant 
transmission  providers? 

2.  Are  there  non-competitive 
structural  conditions  that  apply  to 
independent  merchant  transmission 
companies  such  as  barriers  to  entry  or 
economies  of  scale  which  would  justify 
an  obligation  to  expand?  For  example, 
could  the  control  of  certain  rights  of 
way,  such  as  underwater  trenches,  be  a 
barrier  to  entry  in  some  circumstances? 
Could  the  control  of  certain  equipment, 
such  as  strategically  placed 
interconnection  facilities,  be  a  barrier  to 
entry?  If  so,  is  an  obligation  to  expand 
the  appropriate  regulatory  requirement? 

3.  If  an  expansion  obligation  is 
extended  to  merchant  transmission 
providers,  is  it  appropriate  to  limit  it  to 
an  obligation  to  allow  or  facilitate  other 
parties  to  use  the  critical  entry  barrier 
facilities  to  expand  transmission 
capability? 

4.  Should  merchant  transmission 
providers  that  acquire  land  rights 
through  the  use  of  eminent  domain  be 
subject  to  different  obligations  than 
those  that  do  not? 

5.  How  would  an  expansion 
obligation  impact  new  investment  in 
transmission  infrastructure?  How  would 
an  expansion  obligation  impact  a 
merchant  transmission  provider's 
business  strategy  and  financing  needs? 


i  NEPOOL.  100  FERC  1  61,259  (2002). 


6.  Are  there  bases  other  than  market 
power  that  are  relevant  to  extending  an 
expansion  obligation  to  merchant 
transmission  providers? 

7.  How  should  merchant  transmission 
projects  be  treated  in  the  SMD  rule?  If 
the  Commission  retains  the  obligation  to 
expand  in  the  SMD  rule,  should  it 
nevertheless  exempt  already-approved 
merchant  projects?  Should  such  projects 
be  "grandfathered"  in  order  to  minimize 
the  financial  consequences  of  regulatory 
risk? 

8.  The  Commission  has  approved 
negotiated  rates  for  merchant 
transmission  facilities  based  on  the 
premise  that  the  negotiated  rates  would 
be  capped  at  the  cost  of  transmission 
expansion.  If  there  is  no  obligation  to 
build,  should  the  Commission 
reconsider  whether  the  negotiated  rates 
remain  just  and  reasonable? 

All  comments  are  due  no  later  than 
January  10,  2003,  and  reply  comments 
are  due  on  February  17,  2003. 
Comments  on  this  issue  should  be  filed 
in  conjunction  with  any  January  10, 
2002  comments  on  transmission 
planning  and  pricing  (including 
participant  funding). 

Comments  may  be  filed  in  paper 
format  or  electronically.  Those  making 
paper  filings  should  submit  the  original 
and  14  copies  of  their  comments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426. 

The  Commission  strongly  encourages 
electronic  filings.  Commenters  filing 
their  comments  via  the  Internet  must 
prepare  their  comments  in  WordPerfect, 
MS  Word.  Portable  Document  Format, 
or  ASCII  format  (see  http:// 
www.ferc.gov/documents/ 
electronicfilinginitiative/efi/efi.h  fan ,  in 
particular  "User  Guide").  To  file  the 
document,  access  the  Commission's 
Web  site  at  www.ferc.gov  and  click  on 
"e-Filing"  and  then  follow  the 
instructions  for  each  screen.  First  time 
users  will  have  to  establish  a  user  name 
and  password.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-Mail  address  upon 
receipt  of  comments.  User  assistance  for 
electronic  filing  is  available  at  (202) 
502-8258  or  by  E-mail  to 
efihng@ferc.gov.  Do  not  submit 
comments  to  the  E-mail  address. 

The  Commission  will  place  all 
comments  in  the  Commission's  public 
files  and  they  will  be  available  for 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street.  NE., 
Washington.  DC  20426.  during  regular 
business  hours.  Additionally,  all 
comments  may  be  viewed,  printed,  or 
downloaded  remotely  via  the  Internet 
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through  FERC's  Home  page  using  the 
FERRIS  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-31145  Filed  12-10-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REQ-209500-86,  REG-1 64464-02] 

RIN  1545-BA10,1545-BB79 

Reductions  of  Accruals  and 
Allocations  because  of  the  Attainment 
of  any  Age;  Application  of 
Nondiscrimination  Cross-Testing 
Rules  to  Cash  Balance  Plans 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  that  would 
provide  rules  regarding  the 
requirements  that  accruals  or  allocations 
under  certain  retirement  plans  not  cease 
or  be  reduced  because  of  the  attainment 
of  any  age.  In  addition,  the  proposed 
regulations  would  provide  rules  for  the 
application  of  certain  nondiscrimination 
rules  to  cash  balance  plans.  These 
regulations  would  affect  retirement  plan 
sponsors  and  administrators,  and 
participants  in  and  beneficiaries  of 
retirement  plans.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments,  requests  to 
speak  and  outlines  of  oral  comments  to 
be  discussed  at  the  public  hearing 
scheduled  for  April  10,  2003,  at  10  a.m.. 
must  be  received  by  March  13,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  {REG-209500-66),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered  to: 
CC:ITA:RU  (REG-209500-86).  room 
5226.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  submitting  comments  directly  to  the 
IRS  Internet  site  at:  www.jrs.gov/regs. 
The  public  hearing  will  be  held  in  room 
4718.  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Linda  S.  F. 


Marshall.  (202)  622-6090,  or  R.  Lisa 
Mojiri-Azad,  (202)  622-6030; 
concerning  submissions  and  the 
hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Sonya  Cruse,  202-622-7180 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  401  and  411  of  the  Internal 
Revenue  Code  of  1986  (Code).  Section 
411(b)(1)(H),  which  was  added  in 
subtitle  C  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  '86) 
(100  Stat.  1874),  provides  that  a  defined 
benefit  plan  fails  to  comply  with  section 
411(b)  if,  under  the  plan,  an  employee's 
benefit  accrual  is  ceased,  or  the  rate  of 
an  employee's  benefit  accrual  is 
reduced,  because  of  the  attainment  of 
any  age.  Under  section  411(b)(2)(A), 
added  by  subtiUe  C  of  OBRA  86.  a 
defined  contribution  plan  fails  to 
comply  with  section  411(b)  unless, 
under  the  plan,  allocations  to  the 
employee's  account  are  not  ceased,  and 
the  rate  at  which  amoimts  are  allocated 
to  the  employee's  account  is  not 
reduced,  because  of  the  attainment  of 
any  age. 

Section  411(b){l)(H)(iii)  provides  that 
any  requirement  of  continued  accrual  of 
benefits  after  normal  retirement  age  is 
treated  as  satisfied  to  the  extent  benefits 
are  distributed  to  the  participant  or  the 
participant's  benefits  are  actuarially 
increased  to  reflect  the  delay  in  the 
distribution  of  benefits  after  attainment 
of  normal  retirement  age.  Section  411(a) 
requires  a  qualified  plan  to  meet  certain 
vesting  requirements.  In  the  c'se  of  a 
participant  in  a  defined  benefit  plan 
who  works  after  attaining  ni  rmal 
retirement  age,  these  vesting 
requirements  are  not  satisfied  unless  the 
plan  provides  an  actuarial  increase  after 
normal  retirement  age  for  accrued 
benefits,  distributes  benefits  while  the 
participant  is  working  after  normal 
retirement  age,  or  suspends  benefits  as 
described  in  section  411(a)(3)(B)  (and 
the  regulations  of  the  Department  of 
Labor  at  29  CFR  2530.203-3).  Section 
401(a)(9)(C){iii),  added  to  the  Code  by 
the  Small  Business  Job  Protection  Act  of 
1996  (110  Stat.  1755)  (1996),  requires 
that  the  accrued  benefit  of  any  employee 
who  retires  after  age  7OV2  be  actuarially 
increased  to  take  into  account  the 
period  after  age  7OV2  during  which  the 
einployee  is  not  receiving  benefits. 

Action  4(i)  of  the  Age  Discrimination 
in  Employment  Act  (ADEA)  and 
sections  204(b)(1)(H)  and  204(b)(2)  of 
the  Employee  Retirement  Income 


Security  Act  of  1974  (ERISA)  provide 
requirements  comparable  to  those  in 
sections  411(b)(1)(H)  and  411(b)(2)  of     ' 
the  Code.  Section  4(i)(4)  of  ADEA 
provides  that  compliance  with  the 
requirements  of  section  4(i)  with  respect 
to  an  employee  pension  benefit  plan 
constitutes  compliance  with  the 
requirements  of  section  4  of  ADEA 
relating  to  benefit  accrual  under  the 
plan. 

Under  section  101  of  Reorganization 
Plan  No.  4  of  1978  (43  FR  47713),  the 
Secretary  of  the  Treasury  has 
interpretive  jurisdiction  over  the  subject 
matter  addressed  in  these  regulations  for 
purposes  of  ERISA,  as  well  as  the  Code. 
Therefore,  these  regulations  apply  for 
purposes  of  the  parallel  requirements  of 
sections  204(b)(1)(H)  and  204(b)(2)  of 
ERISA,  as  well  as  for  section  411(b)  of 
the  Code. 

The  Equal  Employment  Opportunity 
Commission  (EEOC)  has  jurisdiction 
over  section  4  of  ADEA.  Section  9204(d) 
of  OBRA  '86  requires  that  the 
regulations  and  rulings  issued  by  the 
Department  of  Labor,  the  Treasury 
Department,  and  the  EEOC  pursuant  to 
the  amendments  made  by  subtitle  C  of 
OBRA  '86  each  be  consistent  with  the 
others.  It  further  requires  the  Secretary 
of  Labor,  the  Secretary  of  the  Treasury, 
and  the  EEOC  to  each  consult  with  the 
others  to  the  extent  necessary  to  meet 
the  requirements  of  the  preceding 
sentence.  Executive  Order  12067 
requires  all  Federal  departments  and 
agencies  to  "advise  and  offer  to  consult 
with  the  Equal  Employment 
Opportunity  Commission  during  the 
development  of  any  proposed  rules, 
regulations,  policies,  procedures  or 
■  orders  concerning  equal  employment 
opportimity."  The  IRS  and  Treasury 
have  consulted  with  the  Department  of 
Labor  and  the  EEOC  prior  to  the 
issuance  of  these  proposed  regulations 
under  sections  411(b)(1)(H)  and 
411(b)(2)  of  the  Code. 

The  EEOC  published  proposed 
regulations  interpreting  section  4(i)  of 
ADEA  in  the  Federal  Register  on 
November  27,  1987  (52  FR  45360). 
Proposed  regulations  REG-209500-86 
(formerly  EE-1 84-86)  under  sections 
411(b)(1)(H)  and  411(b)(2)  were 
previously  published  by  the  IRS  and 
Treasury  in  the  Federal  Register  on 
April  11, 1988  (53  PR  11876),  as  part  of 
a  package  of  regulations  (the  1988 
proposed  regulations)  that  also  included 
proposed  regulations  under  sections 
410(a).  411(a)(2).  411(a)(8)  and  411(c) 
(relating  to  maximum  age  for 
participation,  vesting,  normal  retirement 
age,  and  actuarial  adjustments  after 
normal  retirement  age).  The  IRS, 
Treasury,  the  Department  of  Labor,  and 
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the  EEOC  consulted  prior  to  the 
issuance  of  both  sets  of  proposed 
regulations. 

Notice  88-126  (1988-2  CB  538). 
addressed  certain  effective  date  issues 
for  sections  411(b)(1)(H)  and  411(b)(2). 
The  EEOC  issued  a  similar  notice 
addressing  those  effective  date  issues  in 
the  Federal  Register  on  January  9. 1989 
(54  FR  604).  The  United  States  Supreme 
Court  subsequently  issued  an  opinion 
addressing  the  effective  date  of  section 
411(b)(1)(H)  in  Lockheed  Corp.  v.  Spink. 
517  U.S.  882  (1996).  which  is  discussed 
below. 

On  October  20. 1999,  the  IRS  and 
Treasury  published  a  solicitation  for 
comments  in  the  Federal  Register  (64 
FR  56578)  inviting  comments  regarding 
potential  issues  under  their  jurisdiction 
with  respect  to  cash  balance  plans  (a 
type  of  defined  benefit  plan  under 
which  the  normal  form  of  benefit  is  an 
immediate  payment  of  a  participant's 
hypothetical  account,  which  is  adjusted 
periodically  to  reflect  pay  credits  and 
interest  credits),  conversions  of 
traditional  defined  benefit  plans  to  cash 
balance  plans  and  associated  wear-away 
or  benefit  plateau  effects.  Hundreds  of 
comments  were  received  &t)m  a  wide 
range  of  parties  with  interests  in  cash 
balance  plans,  including  employees, 
employers,  and  their  representatives. 
The  most  significant  issue  raised  in  the 
comments  relates  to  the  application  of 
section  411(b)(1)(H)  to  cash  balance 
plans  and  conversions  of  traditional 
defined  benefit  plans  to  cash  balance 
plans. 

These  proposed  regidations  are  being 
issued  after  consideration  of  the 
comments  on  the  1988  proposed 
regulations,  as  well  as  more  recent 
comments  concerning  the  application  of 
sections  411(b)(1)(H)  and  411(b)(2). 
These  proposed  regulations  address  the 
application  of  section  411(b)(1)(H)  to 
cash  balance  plans,  including 
conversions. 

These  proposed  regulations  would 
also  amend  the  provisions  of  the 
regulations  under  section  401(a)(4)  to 
provide  rules  for  nondiscrimination 
testing  for  certain  cash  balance  plans. 

Explanation  of  Provisions 

Overview 

These  proposed  regulations  provide 
guidance  on  the  requirements  of  section 
411(b)(1)(H).  under  which  a  defined 
benefit  plan  fails  to  be  a  qualified  plan 
if.  under  the  plan,  benefit  accruals  on 
behalf  of  a  participant  are  ceased  or  the 
rate  of  benefit  accrual  on  behalf  of  a 
participant  is  reduced  because  of  the 


participant's  attainment  of  any  age.^ 
Similarly,  these  proposed  regulations 
provide  guidance  on  the  requirements  of 
section  411(b)(2).  under  which  a  defined 
contribution  plan  fails  to  be  a  qualified 
plan  if,  imder  the  plan,  allocations  to  a 
participant's  account  are  ceased  or  the 
rate  of  allocations  to  a  participant's 
account  is  reduced  because  of  the 
participant's  attainment  of  any  age. 

These  proposed  regulations  follow  the 
1988  proposed  regulations  in  many 
respects.  In  particular,  these  proposed 
regulations  would  adopt  many  of  the 
positions  taken  under  the  1988 
proposed  regulations  for  determining 
whether  a  plan  ceases  benefit  accruals 
or  allocations  because  of  the  attainment 
of  any  age  or  provides  for  a  direct  or 
indirect  reduction  in  the  rate  of  benefit 
accrual  or  allocation  because  of  the 
attainment  of  any  age. 

These  proposed  regulations  also 
provide  guidance  on  how  to  determine 
the  rate  of  benefit  accrual  or  rate  of 
allocation.  In  the  case  of  defined  benefit 
plans,  the  proposed  regulations  would 
provide  two  basic  approaches  to 
determining  the  rate  of  benefit  accrual: 
a  general  approach  applicable  to  all 
defined  benefit  plans;  and  a  separate 
approach  applicable  to  eligible  cash 
balance  plans,  as  defined  in  these 
proposed  regulations.  These  proposed 
regulations  also  provide  guidance  on 
determining  the  rate  of  allocation  under 
a  defined  contribution  plan. 

Finally,  these  proposed  regulations 
address  other  related  issues  also 
addressed  in  the  1988  proposed 
regulations,  including  the  application  of 
sections  411(b)(1)(H)  and  411(b)(2)  to 
^  optional  forms  of  benefits,  ancillary 
benefits  and  other  rights  and  features, 
the  coordination  of  the  requirements  of 
sections  411(b)(1)(H)  and  411(b)(2)  with 
certain  other  qualification  requirements 
under  the  Code,  such  as  sections 
401(a)(4).  411(a).  and  415.  and  the 
effective  date  of  sections  411(b)(1)(H) 
and  411(b)(2). 

Applicability  Prior  to  Normal 
Retirement  Age 

Sections  411(b)(1)(H)  and  411(b)(2) 
prohibit  cessation  of  accruals  or 
allocations,  and  reduction  in  the  rate  of 
benefit  accrual  or  allocation,  because  of 
the  attainment  of  any  age.  Under  these 
sections,  attainment  of  any  age  means  a 


<  while  section  4(i)  of  the  ADEA.  section 
204(b)(1)(H)  of  ERISA,  and  section  411(bKlKH)  of 
the  Code  are  worded  similarly,  the  words 
"attainment  of  any"  are  not  in  section  4(i)  of  tba 
AOEA.  The  legislative  history  states  that  no 
differences  among  the  provisions  is  intended 
(OBRA  S6  House  Report  No.  99-727  at  378-0).  and 
the  agencies  have  concluded  that  this  particular 
difference  in  language  has  no  effect. 


participant's  growing  older. 
Accordingly,  these  regulations,  like  the 
1988  proposed  regulations,  would  apply 
regardless  of  whether  the  participant  is 
older  than,  younger  than,  or  at  normal 
retirement  age. 

Some  commentators  have  suggested 
that  only  cessations  or  reductions  after 
attainment  of  normal  retirement  age  are 
prohibited  by  these  sections.  This 
interpretation  is  not  consistent  with  the 
language  of  the  statute,  which  does  not 
specify  any  minimmn  age  at  which  the 
rule  applies,  and  is  not  adopted  under 
these  proposed  regulations. 

Reduction  in  Rate  of  Benefit  Accrual 
Because  of  Attainment  of  Any  Age 

Under  these  proposed  regulations,  a 
defined  benefit  plan  fails  to  comply 
with  section  411(b)(1)(H)  if.  either 
directly  or  indirectly,  a  participant's  rate 
of  benefit  accrual  is  reduced  (which 
includes  a  cessation  of  participation  in 
the  plan  or  other  discontinuance  of 
benefit  accruals)  because  of  the 
participant's  attainment  of  any  age.  A 
plan  provides  for  a  reduction  in  the  rate 
of  benefit  accrual  that  is  directly 
because  of  the  attainment  of  any  age  if. 
during  a  plan  year,  imder  the  terms  of 
the  plan,  any  participant's  rate  of  benefit 
accrual  for  the  plan  year  would  be 
higher  if  the  participant  were  younger. 
Thus,  a  plan  fails  to  comply  with 
section  411(b)(1)(H)  if,  under  the  terms 
of  the  plan,  the  rate  of  benefit  accrual 
for  any  individual  who  is  or  could  be  a 
participant  under  the  plan  would  be 
lower  solely  as  a  result  of  such 
individual  being  older.  Whether  there  is 
an  actual  participant  at  any  particular 
age  is  not  relevant.  Similarly,  whether  a 
reduction  in  the  rate  of  benefit  accrual 
is  because  of  the  attaiiunent  of  any  age 
does  not  depend  on  a  comparison  of  a 
participant's  rate  of  benefit  accrual  for  a 
year  to  that  participant's  rate  of  benefit 
accrual  in  an  earlier  year.  These 
proposed  regulations  include  a  number 
of  examples  (at  §  1.411(b)-2(b)(3)(iii)  of 
these  regulations)  which  illustrate 
whether  a  reduction  in  the  rate  of 
benefit  accrual  is  because  of  the 
attainment  of  any  age. 

A  reduction  in  the  rate  of  benefit 
accrual  is  indirectly  because  of  a 
participant's  attainment  of  any  age  if 
any  participant's  rate  of  benefit  accrual 
for  the  plan  year  would  be  higher  if  the 
participant  were  to  have  a  different 
characteristic  that  is  a  proxy  for  being 
younger,  based  on  all  the  relevant  facts 
and  circumstances.  For  example,  if  a 
company  assigns  older  workers  to  one 
division  and  yoimger  workers  to  another 
even  though  they  perform  the  same 
work,  then  assignment  to  a  division 
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would  be  a  proxy  for  being  older  or 
yoimger. 

Like  the  1988  proposed  regulations, 
these  proposed  regulations  provide  that 
a  reduction  in  a  participant's  rate  of 
benefit  accrual  is  not  indirectly  because 
of  the  attaiiunent  of  any  age  in  violation 
of  section  411(b)(1)(H)  solely  because  of 
a  positive  correlation  between 
attainment  of  any  age  and  a  reduction  in 
the  rate  of  benefit  accrual.  In  addition, 
a  defined  benefit  plan  does  not  fail  to 
satisfy  section  411(b)(1)(H)  solely 
because,  on  a  uniform  and  consistent 
basis  without  regard  to  a  participant's 
age,  the  plan  limits  the  amount  of 
benefits  a  participant  may  accrue  imder 
the  plan  or  limits  the  number  of  years 
of  service  or  participation  taken  into 
account  for  purposes  of  determining  the 
accrual  of  benefits  under  the  plan, 
whether  the  plan  reduces  or  ceases 
accruals  for  service  in  excess  of  such 
limit.  A  limitation  that  is  expressed  as 
a  percentage  of  compensation  (whether 
averaged  over  a  participant's  total  years 
of  credited  service  for  the  employer  or 
over  a  shorter  period)  is  a  permissible 
limitation  on  the  amount  of  benefits  a 
participant  may  accrue  under  the  plan. 

Rate  of  Benefit  Accrual 

Neither  section  411(b)(1)(H)  nor  the 
1988  proposed  regulations  define  the 
rate  of  benefit  accrual.  These  proposed 
regulations  would  provide  two  basic 
approaches  to  determining  the  rate  of 
benefit  accrual,  based  on  the  way  the 
benefit  is  expressed  in  the  plan.  One 
approach  may  be  used  by  all  defined 
benefit  plans.  A  second  approach  may 
be  used  only  by  an  eligible  cash  balance 
plan,  as  defined  in  these  proposed 
regulations. 

Under  the  general  rule,  the  rate  of 
benefit  accrual  for  any  plan  year  that 
ends  before  the  participant  attains 
normal  retirement  age  is  the  increase  in 
the  participant's  accrued  normal 
retirement  benefit  for  the  year.  Because 
the  rate  of  benefit  accrual  is  determined 
by  reference  to  the  increase  in  the 
accrued  benefit  during  the  plan  year, 
any  subsidized  portion  of  an  early 
retirement  benefit,  any  qualified 
disability  benefit,  or  any  social  security 
supplement  is  disregarded. 

Section  411(b)(l)(H)(iii)(II)  provides 
that  a  defined  benefit  plan  does  not  fail 
to  comply  with  section  411(b)(1)(H)  for 
a  plan  year  to  the  extent  of  any 
adjustment  in  the  benefit  payable  under 
the  plan  during  such  plan  year 
attributable  to  the  delay  in  the 
distribution  of  benefits  after  the 
attainment  of  normal  retirement  age. 
These  proposed  regulations  implement 
this  rule  (i.e.,  permit  a  plan  to  offset  any 
actuarial  adjustment  during  the  year 


against  the  otherwise  required  accruals 
under  the  plan),  by  providing  that  the 
rate  of  benefit  accrual  after  normal 
retirement  age  is  equal  to  the  excess,  if 
any,  of  the  annual  benefit  to  which  the 
participant  is  entitled  at  the  end  of  the 
plan  year  over  the  annual  benefit  to 
which  the  participant  would  have  been 
entitled  at  the  end  of  the  preceding  plan 
year.  For  this  purpose,  the  annual 
benefit  is  determined  assuming  that 
payment  commences  in  the  normal  form 
of  benefit  under  the  plan  at  the  end  of 
the  applicable  year.  For  purposes  of 
these  proposed  regulations,  the  normal 
form  of  benefit  is  the  form  under  which 
payments  due  to  the  participant  are 
expressed  under  the  plan,  prior  to 
adjustment  for  form  of  benefit. 

■The  methodology  of  determining  a 
yesir-by-year  rate  of  accrual,  taking  into 
account  any  actuarial  increases  during 
the  plan  year,  is  a  departure  ft^m  the 
methodology  used  in  the  1988  proposed 
regulations.  As  a  consequence  of  the 
methodology  used  in  these  proposed 
regulations,  the  plan  may  not  reduce  a 
participant's  rate  of  benefit  accrual  in  a 
plan  year  to  take  into  account  the  fact 
that,  in  the  preceding  plan  year,  the 
actuarial  increase  was  greater  than  the 
accrual  under  the  plan  formula. 

While  any  actuarial  adjustment  made 
to  the  annual  benefit  to  which  the 
participant  would  have  been  entitled  at 
the  end  of  the  preceding  plan  year  is 
included  in  the  rate  of  benefit  accrual 
after  normal  retirement  age,  a  defined 
benefit  plan  must  separately  comply 
with  the  requirements  of  section  411(a), 
which  are  not  addressed  in  these 
proposed  regulations.  Thus,  for 
example,  a  plan  that  does  not  provide 
for  suspension  of  benefits  in  accordance 
with  section  411(a)(3)  must  provide  for 
actuarial  adjustments  of  the  amount  that 
would  otherwise  be  paid  (or 
distributions  of  that  amount)  that  are 
adequate  to  satisfy  section  411(a)  and  29 
CFR  2530.203-3  of  the  regulations  of  the 
Department  of  Labor.  In  addition,  the 
plan  must  comply  with  section 
401(a)(9)(C)(iii)  with  respect  to  actuarial 
adjustments  for  participants  who  retire 
after  attainment  of  7OV2. 

Section  411(b)(l)(H)(iii)(I)  provides 
that  a  defined  benefit  plan  will  not  fail 
to  satisfy  section  411(b)(1)(H)  to  the 
extent  of  the  actuarial  equivalent  of  in- 
service  distribution  of  benefits.  Under 
these  proposed  regulations,  the  rate  of 
benefit  accrual  for  a  participant  who  has 
attained  normal  retirement  age  may  be 
reduced  by  the  actuarial  value  of  plan 
benefit  distributions  made  during  the 
year.  This  reduction  is  the  equivalent  of 
the  provision  described  above  under 
which  a  defined  benefit  plan  may  offset 
any  actuarial  adjustment  during  the  year 


against  the  otherwise  required  accruals 
for  the  year.  As  described  immediately 
below,  the  manner  in  which 
distributions  made  under  the  plan  are 
taken  into  account  for  a  plan  year  under 
these  regulations  is  designed  so  that 
compliance  with  section  411(b)(1)(H)  is 
not  affected  by  the  optional  form  in 
which  the  distribution  is  made. 

In  the  plan  year  during  which  a 
distribution  is  made,  distributions  are 
taken  into  account  to  the  extent  the 
actuarial  value  of  the  distribution  does 
not  exceed  the  actuarial  value  of 
distributions  that  would  have  been 
made  during  the  plan  year  had 
distribution  of  the  participant's  full 
accrued  benefit  at  the  beginning  of  the 
plan  year  commenced  at  the  beginning 
of  the  plan  year  (or.  if  later,  at  the 
participant's  normal  retirement  age)  in 
the  normal  form  of  benefit.  Distributions 
in  excess  of  the  actuarial  value  of  the 
distribution  that  would  have  been  made 
during  the  plan  year  had  the 
distribution  of  the  participant's  full 
accrued  benefit  commenced  in  the 
normal  form  (called  accelerated  benefit 
payments)  are  disregarded  for  that  plan 
year,  but,  as  described  below,  are  taken 
into  account  in  subsequent  periods.  If 
the  participant  is  receiving  a 
distribution  in  an  optional  form  of 
benefit  under  which  the  amount  payable 
annually  is  less  than  the  amount 
payable  under  the  normal  form  of 
benefit  (for  example,  a  QJSA  under 
which  the  annual  benefit  is  less  than  the 
amount  payable  aimually  under  a 
straight  life  annuity  normal  form),  the 
participant  may  be  treated  as  receiving 
payments  under  an  actuarially 
equivalent  normal  form  of  benefit. 

Any  accelerated  benefit  payments  are 
taken  into  account  in  plan  years  after 
the  plan  year  in  which  the  distribution 
was  made  by  converting  the  accelerated 
benefit  payments  to  an  actuarially 
equivalent  stream  of  annual  benefit 
payments  under  the  plan's  normal  form 
of  benefit  distributions,  commencing  at 
the  beginning  of  the  next  following  plan 
year.  This  equivalent  stream  of  annual 
benefit  payments  is  then  deemed  to  be 
paid  in  plan  years  after  the  plan  year  in 
which  the  distribution  was  made,  and 
the  calculation  of  the  rate  of  benefit 
accrual  after  normal  retirement  age  is 
adjusted  by  adding  any  of  these  deemed 
payments  for  future  plan  years  to  the 
annual  benefit  to  which  the  participant 
is  entitled  at  the  end  of  a  plan  year.  As 
so  adjusted,  therefore,  the  rate  of  benefit 
accrual  is  determined  as  the  excess,  if 
any,  of  the  sum  of  the  aimual  benefit  to 
which  the  participant  is  entitled  at  the 
end  of  the  plan  year  (assuming  payment 
commences  in  the  normal  form  at  the 
end  of  the  plan  year)  plus  the  annuity 
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equivalent  of  accelerated  benefit 
payments  deemed  paid  in  the  next  plan 
year,  over  the  sum  of  the  annual  benefit 
to  which  the  participant  would  have 
been  entitled  at  the  end  of  the  preceding 
plan  year  (assuming  that  payment 
commences  in  the  normal  form  at  the 
later  of  normal  retirement  age  and  the 
end  of  the  preceding  plan  year),  plus  the 
annuity  equivalent  of  accelerated 
benefit  payments  deemed  paid  during 
the  plan  year.  The  effect  of  this 
adjustment,  in  the  case  of  a  single  sum 
distribution,  is  to  put  the  participant  in 
the  same  position  as  if  the  participant 
had  received  the  distribution  in  the 
normal  form. 

Eligible  Cash  Balance  Plans 

The  1988  proposed  regulations  did 
not  contain  any  guidance  specific  to 
cash  balance  plans.  A  cash  balance  plan 
is  a  type  of  defined  benefit  plan  that 
determines  benefits  by  reference  to  an 
employee's  hypothetical  account.  Since 
the  1988  proposed  regulations  were 
issued,  the  number  of  cash  balance 
plans  has  increased.  The  development 
of  cash  balance  plans  has  raised  the 
issue  of  whether  this  design  complies 
with  section  411(b)(1)(H). 

Under  a  cash  balance  plan,  an 
employee's  hypothetical  account 
balance  is  credited  with  hypothetical 
allocations,  often  referred  to  as  service 
credits  or  pay  credits,  and  hypothetical 
earnings,  often  referred  to  as  interest 
credits.  Under  some  cash  balance  plans, 
the  right  to  interest  credits  for  future 
periods  accrues  at  the  same  time  as  the 
pay  credit  [i.e..  the  interest  credit  is  not 
contingent  on  the  performance  of 
services  in  the  future).  Under  other  cash 
balance  plans,  all  or  some  portion  of  the 
interest  credit  for  future  periods  is 
contingent  on  the  performance  of 
services  in  the  futiu«.  The  benefit  under 
a  cash  balance  plan  is  expressed  in  the 
plan  document  (and  communicated  to 
employees)  as  the  hypothetical  account 
balance,  although  not  all  cash  balance 
plans  provide  a  single  siun  distribution. 

Vnaei  a  cash  balance  plan,  the 
interest  credits  for  a  younger  participant 
will  compound  over  a  greater  number  of 
years  until  normal  retirement  age  than 
for  an  older  participant.  This  will  result 
in  a  larger  accrual  for  younger 
employees,  when  measured  as  the 
increase  in  the  benefit  payable  at  normal 
retirement  age.  Accordingly,  some 
commentators  have  argued  that  the 
basic  cash  balance  plan  design  violates 
section  411(b)(1)(H).  Others  have 
asserted  that  cash  balance  plans  do  not 
violate  section  411(b)(1)(H)  if  the 
additions  to  the  hypothetical  account 
are  not  smaller  because  of  the 
attainment  of  any  age.  They  argue  that. 


because  pay  credits  under  a  cash 
balance  plan  are  comparable  to 
allocations  under  a  defined  contribution 
plan,  these  pay  credits  are  an 
appropriate  measure  for  testing  whether 
a  cash  balance  plan  satisfies  section 
411(b)(1)(H). 

These  proposed  regulations  would 
provide  that  the  rate  of  benefit  accrual 
under  an  eligible  cash  balance  plan,  as 
defined  in  these  proposed  regulations,  is 
permitted  to  be  determined  as  the 
additions  to  the  participant's 
hypothetical  account  for  the  plan  year, 
except  that  previously  accrued  interest 
credits  are  not  included  in  the  rate  of 
benefit  accrual.  Because  the  rate  of 
benefit  accrual  is  determined  based  on 
how  benefits  are  expressed  under  the 
plan,  this  method  of  determining  the 
rate  of  benefit  accrual  is  restricted  to 
eligible  cash  balance  plans,  as  defined 
in  these  proposed  regiilations. 

An  eligible  cash  balance  plan  is  a 
defined  benefit  plan  that  satisfies 
certain  requirements.  First,  for  accruals 
in  the  ciirrent  plan  year,  the  normal 
form  of  benefit  is  an  immediate  payment 
of  the  balance  in  a  hypothetical  account. 
As  long  as  the  normal  form  of  benefit  is 
an  immediate  payment  of  the  balance  in 
a  hypothetical  account,  a  plan  does  not 
fail  to  be  an  eligible  cash  balance  plan 
merely  because  a  single-siun 
distribution  of  that  amount  is  not 
actually  available  as  a  distribution 
option  under  the  plan. 

Second,  a  plan  is  an  eligible  cash 
balance  plan  only  if  the  plan  provides 
that,  at  the  same  time  that  the 
participant  accrues  an  addition  to  the 
hypothetical  account,  the  participant 
accrues  the  right  to  future  interest 
credits  (without  regard  to  future  service) 
at  a  reasonable  rate  of  interest  that  does 
not  decrease  because  of  the  attainment 
of  any  age.  Because  the  rate  of  benefit 
accrual  under  an  eligible  cash  balance 
plan  is  generally  determined  by 
reference  to  additions  to  the 
hypothetical  account  disregarding 
interest  credits,  these  interest  credits 
must  be  provided  for  all  future  periods, 
including  after  normal  retirement  age, 
and  an  eligible  cash  balance  plan  cannot 
treat  interest  credits  after  normal 
retirement  age  as  actuarial  increases  that 
are  offset  against  the  otherwise  required 
accrual.  A  participant  is  not  treated  as 
having  the  right  to  future  interest  credits 
if  the  plan  provides  that  additions  to  the 
hypothetical  account  under  the  plan  are 
reduced  for  the  actuarial  equivalent  of 
any  in-service  distributions  because,  as 
discussed  above,  such  a  reduction  is  the 
equivalent  of  an  offset  for  an  actuarial 
adjustment.  Any  additional  interest 
credits  imder  an  eligible  cash  balance 
plan  that  do  not  accrue  at  the  same  time 


as  the  corresponding  addition  to  the 
hypothetical  account  are  included  in 
determining  the  rate  of  benefit  accrual 
in  the  year  in  which  those  additional 
interest  credits  are  accrued. 

In  addition,  a  plan  that  is  converted 
to  a  cash  balance  plan  is  subject  to 
certain  requirements,  discussed  below. 

There  are  other  hybrid  designs  that 
woidd  satisfy  some,  but  not  all.  of  the 
requirements  for  an  eligible  cash 
balance  plan.  For  example,  there  are 
some  designs  under  which  the  normal 
form  of  benefit  is  the  immediate 
payment  of  an  account  balance,  but 
which  do  not  provide  for  reasonable 
interest  credits  on  that  account  balance. 
Under  these  proposed  regulations,  the 
rate  of  benefit  accrual  under  these  plans 
would  be  determined  under  the  general 
rules  applicable  to  traditional  defined 
benefit  plans. 

Plans  With  Mixed  Formulas 

Some  defined  benefit  plans  have  both 
a  traditional  defined  benefit  formula 
and  a  cash  balance  formula,  and  these 
proposed  regulations  provide  rules  for 
plans  with  such  a  mixed  formula.  If  a 
portion  of  the  plan  formula  under  a 
defined  benefit  plan  would  satisfy  the 
requirements  for  an  eligible  cash 
balance  plan  if  that  were  the  only 
formula  under  the  plan,  then  that 
portion  of  the  plan  formula  is  referred 
to  as  an  eligible  cash  balance  formula  in 
these  proposed  regulations.  Any  other 
portion  of  the  plan  formula  is  referred 
to  as  a  traditional  defined  benefit 
formula. 

The  portion  that  is  an  eligible  cash 
balance  formula  (or  formulas  if  the  plan 
has  multiple  eligible  cash  balance 
formulas)  would  be  permitted  to  be 
tested  using  the  rules  for  eligible  cash 
balance  plans,  with  the  remainder  of  the 
plan  tested  under  the  rules  for  a 
traditional  defined  benefit  formula 
(regardless  of  how  many  traditional 
defined  benefit  formulas  the  plan  may 
have).  This  rule  applies  only  if  each 
such  separately-treated  plan  would 
satisfy  the  maximum  age  conditions  in 
section  410(a)(2)  and  the  eligible  cash    . 
balance  and  traditional  defined  benefit 
formulas  interact  in  one  of  three  specific 
ways  for  ciirrent  and  future  accruals. 
The  three  ways  are:  (1)  The  plan 
provides  that  the  participant's  benefit  is 
based  on  the  sum  of  accruals  under  two 
different  formulas  (either  sequentially 
where  the  cash  balance  formula  goes 
into  effect  during  the  year  or 
simultaneously  where  the  plan  provides 
for  a  participant  to  accrue  benefits 
under  both  a  traditional  defined  benefit 
formula  and  a  cash  balance  formula  at 
the  same  time  with  the  participant  to  be 
entitled  to  the  sum  of  the  two);  (2)  the 
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plan  provides  a  benefit  for  a  participant 
equal  to  the  greater  of  the  benefit 
determined  under  two  or  more 
formulas,  one  of  which  is  an  eligible 
cash  balance  formula  and  the  other  of 
which  is  not;  or  (3)  under  the  plan, 
some  participants  are  eligible  for 
accruals  only  under  an  eligible  cash 
balance  formula  and  the  remaining 
participants  are  eligible  for  accruals 
only  under  a  traditional  defined  benefit 
formula  or  the  other  2  specific  methods. 
If  the  eligible  cash  balance  formula  and 
the  traditional  defined  benefit  formula 
interact  in  any  other  manner,  the  plan 
is  not  treated  as  an  eligible  cash  balance 
plan  for  any  portion  of  the  plan  formula. 

Amendments  Establishing  an  Eligible 
Cash  Balance  Formula 

In  many  cases,  a  plan  sponsor  amends 
a  traditional  defined  benefit  plan  to 
make  it  a  cash  balance  plan.  This 
process  is  often  referred  to  as  a 
"conversion."  The  terms  of  cash  balance 
conversions  vary,  but  often  provide  an 
opening  hypothetical  account  balance 
for  each  participant.  In  some  cases,  the 
opening  balance  may  be  based  on  the 
participant's  prior  accrued  benefit  under 
the  traditional  defined  benefit  plan  or 
on  the  participant's  prior  service  with 
the  plan  sponsor.  In  other  cases,  the 
opening  balance  is  set  at  zero,  and  each 
participant  is  entitled  to  the  sum  of  the 
participant's  accrued  benefit  under  the 
traditional  defined  benefit  plan  and  the 
cash  balance  account. 

Some  commentators  have  questioned 
whether  certain  cash  balance 
conversions  that  provide  for  the 
establishment  of  an  opening  accoimt 
balance  satisfy  section  411(b)(1)(H). 
These  commentators  have  noted  that, 
under  section  411(d)(6),  the  participant 
can  never  be  denied  payment  of  the 
prior  accrued  benefit.  They  note  that,  if 
the  opening  account  balance  and 
subsequent  interest  credits  through 
normal  retirement  age  generate  benefits 
that  are  not  at  least  as  large  as  the  prior 
accrued  benefit,  the  participant  will  not 
accrue  net  benefits  for  some  period  after 
the  conversion.  This  period,  often 
referred  to  as  a  "wear-away"  period, 
will  continue  until  the  participant's 
account  balance  generates  benefits  that 
exceed  the  prior  accrued  benefit.  These 
commentators  argue  that  the  wear-away 
period  inherently  produces  a  lower  rate 
of  accrual  for  older  participants.^ 


Other  conunentators  have  argued  that 
a  wear-away  period  does  not  violate 
section  411(b)(1)(H)  because  the  length 
of  the  wear-away  period  is  determined 
not  by  the  participant's  age  but  by  the 
size  of  the  participant's  prior  accrued 
benefit  under  the  traditional  defined 
benefit  plan.  Additionally, 
commentators  have  pointed  out  that, 
because  the  prior  accrued  benefit  is 
calculated  using  an  interest  rate 
determined  at  the  time  of  the 
amendment  but  the  interest  credits 
under  the  cash  balance  plan  often 
fluctuate  under  a  variable  index,  a 
participant  may  move  in  or  out  of  a 
wear-away  period  after  a  cash  balance 
conversion  solely  because  of  future 
changes  in  interest  rates. 

Under  these  proposed  regulations,  the 
mere  conversion  of  a  traditional  defined 
benefit  plan  to  a  cash  balance  plan 
would  not  cause  the  plan  to  fail  section 
411(b)(1)(H).  However,  a  converted  plan 
that  otherwise  would  be  treated  as  an 
eligible  cash  balance  plan  must  satisfy 
one  of  two  alternative  rules.  Under  the 
first  alternative,  the  converted  plan 
must  determine  each  participant's 
benefit  as  not  less  than  the  sum  of  the 
participant's  benefits  accrued  under  the 
traditional  defined  benefit  plan  and  the 
cash  balance  account.  A  plan  satisfying 
this  first  alternative  will  not  have  a 
wear-away  period  for  benefits  accrued 
under  the  traditional  defined  benefit 
plan. 

Under  the  second  alternative,  the 
converted  plan  must  establish  each 
participant's  opening  account  balance  as 
an  amount  not  less  than  the  actuarial 
present  value  of  the  participant's  prior 
accrued  benefit,  using  reasonable 
actuarial  assiunptions.  For  this  purpose, 
an  interest  rate  assumption  is  not 
treated  as  reasonable  if  it  increases, 
directly  or  indirectly,  because  of  the 
participant's  attainment  of  any  age 
(which  would  result  in  lower  present 
values  for  older  participants).  This 
alternative  does  not  preclude  the 
possibility  of  a  wear-away  period  for 
some  or  all  the  participants  in  the  plan, 
but  it  ensvues  that  the  opening  account 
balance  of  each  participant  reflects  the 
actuarial  value  of  the  prior  accrued 
benefit,  determined  by  using  reasonable 
assumptions.  Any  excess  in  the  opening 
accoimt  balance  over  the  present  value 
of  a  participant's  previously  accrued 


•<This  type  of  wear-away  differs  from  a  wear-away 
that  results  from  the  fact  that  certain  optional  forms 
of  benefit  may  be  subsidized  under  the  traditional 
defined  benefit  plan  but  not  under  the  cash  balance 
plan  or  that  other  actuarial  factors  may  produce  a 
larger  benefit  amount  prior  to  normal  retirement  age 
under  the  traditional  defined  benefit  plan  but  not 
under  the  cash  balance  plan.  This  may  occur  even 


though  the  actuarial  value  of  the  accrued  benefit 
under  the  traditional  defined  benefit  plan  is 
included  in  the  participant's  opening  account 
balance.  Although  section  411(d)(6)  protects 
optional  forms  of  benefit  under  the  pre-amendment 
formula,  section  411(b)(l)(H)(iv)  specifically 
provides  that  a  reduction  because  of  the  attainment 
of  any  age  does  not  occur  as  a  result  of  the 
subsidized  portion  of  an  early  retirement  benefit. 


benefit  is  included  as  part  of  the 
participant's  rate  of  benefit  accrual  for 
the  plan  year,  and  thus  is  tested  under 
section  411(b)(1)(H)  along  with  other 
pay  credits  for  the  year.  Effectively,  this 
alternative  provides  that  a  converted 
plan  will  not  fail  to  satisfy  section 
411(b)(1)(H)  if  the  benefit  formula  before 
the  conversion  satisfies  section 
411(b)(1)(H),  the  opening  account 
balance  is  based  on  actuarial 
assumptions  that  are  reasonable  (and  an 
interest  rate  that  does  not  increase  for 
older  participants),  and  the  benefit 
formula  after  the  conversion — including 
any  excess  in  the  opening  account 
balance  over  the  present  value  of  a 
participant's  previously  accrued 
benefit — satisfies  section  411(b)(1)(H). 

Use  of  Compensation  in  Calculating 
Rate  of  Benefit  Accrual 

A  participant's  rate  of  benefit  accrual 
for  a  plan  year  can  be  determined  as  a 
dollar  amount.  Alternatively,  if  a  plan's 
formula  bases  a  participant's  accruals  on 
ciurent  compensation,  then  a 
participant's  rate  of  benefit  accrual  can 
be  determined  as  a  percentage  of  the 
participant's  current  compensation. 
Likewise,  if  a  plan's  formula  bases  a 
participant's  accruals  on  average 
compensation,  then  a  participant's  rate 
of  benefit  accrual  can  be  determined  as 
a  percentage  of  that  measure  of  the 
participant's  average  compensation.  In 
order  for  the  participant's  rate  of  benefit 
accrual  to  be  determined  as  a  percentage 
of  the  participant's  current  or  average 
compensation,  compensation  must  be 
determined  without  regard  to 
attainment  of  any  age.  The  alternative  of 
using  current  or  average  compensation 
simplifies  testing,  without  changing  the 
result. 

Defined  Contribution  Plans 

A  defined  contribution  plan  fails  to 
comply  with  section  411(b)(2)  if,  either 
directly  or  indirectly,  because  of  a 
participant's  attainment  of  any  age,  the 
allocation  of  employer  contributions  or 
forfeitiires  to  the  account  of  the 
participant  is  discontinued  or  the  rate  at 
which  the  allocation  of  employer 
contributions  or  forfeitures  is  made  to 
the  account  of  the  participant  is 
decreased.  For  determining  if  there  is  a 
cessation  or  reduction  in  allocations 
because  of  attainment  of  any  age,  these 
proposed  regulations  would  adopt  a 
substantive  standard  that  is  similar  to 
the  standard  that  applies  under  these 
proposed  regulations  for  defined  benefit 
plans  and  to  the  standard  that  was 
proposed  in  the  1988  proposed 
regulations. 

A  reduction  in  the  rate  of  allocation    - 
is  directly  because  of  a  participant's 
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attainment  of  any  age  for  a  plan  year  if 
under  the  terms  of  the  plan,  any 
participant's  rate  of  allocation  during 
the  plan  year  would  be  higher  if  the 
participant  were  younger. 

A  reduction  in  the  rate  of  allocation 
is  indirectly  because  of  a  participant's 
attainment  of  any  age  if  any 
participant's  rate  of  allocation  during 
the  plan  year  would  be  higher  if  the 
participant  were  to  have  any 
characteristic  which  is  a  proxy  for  being 
younger,  based  on  applicable  facts  and 
circumstances.  A  cessation  or  reduction 
in  allocations  is  not  indirectly  because 
of  the  attainment  of  any  age  solely 
because  of  a  positive  correlation 
between  attainment  of  any  age  and  a 
reduction  in  the  allocations  or  rate  of 
allocation.  Thus,  a  defined  contribution 
plan  does  not  provide  for  cessation  or 
reduction  in  allocations  solely  because 
the  plan  limits  the  total  amount  of 
employer  contributions  and  forfeitures 
that  may  be  allocated  to  a  participant's 
accoimt  or  limits  the  total  number  of 
years  of  credited  service  that  may  be 
taken  into  account  for  purposes  of 
determining  allocations  for  the  plan 
year. 

Target  benefit  plans  (defined 
contribution  plans  under  which 
contributions  are  determined  by 
reference  to  a  targeted  benefit  described 
in  the  plan)  are  subject  to  section 
411(b)(2)  which  applies  to  defined 
contribution  plans.  Under  these 
proposed  regulations,  a  target  benefit 
plan  would  satisfy  section  411(b)(2) 
only  if  the  defined  benefit  formula  used 
to  determine  allocations  would  satisfy, 
section  411(b)(1)(H)  without  regard  to 
section  411(b){l)(H)(iii)  relating  to 
adjustments  for  distributions  and 
actuarial  increases.  A  target  benefit  plan 
would  not  fail  to  satisfy  section 
411(b)(2)  with  respect  to  allocations 
after  normal  retirement  age  merely 
because  the  allocation  for  a  plan  year  is 
reduced  to  reflect  an  older  participant's 
shorter  longevity  using  a  reasonable 
actuarial  assumption  regarding 
mortality.  These  proposed  regulations 
also  woidd  authorize  the  Commissioner 
to  develop  additional  guidance  with 
respect  to  the  application  of  section 
411(b)(2)  to  target  benefit  plans. 

Optional  Fonns  of  Benefit  and  Other 
Rights  and  Features 

These  proposed  regulations  generally 
retain  the  requirements  applicable  to 
optional  forms  of  benefit  that  were  in 
the  1988  proposed  regulations.  Under 
these  rules,  with  the  exceptions  noted 
below,  a  participant's  rate  of  benefit 
accrual  under  a  defined  benefit  plan  and 
a  participant's  allocations  under  a 
defined  contribution  plan  are 


considered  to  be  reduced  because  of  the 
participant's  attainment  of  any  age  if 
optional  forms  of  benefits,  ancillary 
benefits,  or  other  rights  or  features 
otherwise  provided  to  a  participant 
under  the  plan  are  not  provided,  or  are 
provided  on  a  less  favorable  basis,  with 
respect  to  benefits  or  allocations 
attributable  to  credited  service  because 
of  the  participant's  attainment  of  any 
age.  In  addition,  a  plan  would  not  fail 
to  satisfy  section  411(b)(1)(H)  merely 
due  to  variance  because  of  the 
attainment  of  any  age  with  respect  to  the 
subsidized  portion  of  an  early 
retirement  benefit  (whether  provided  on 
a  temporary  or  permement  basis),  a 
qualified  disability  benefit  (as  defined 
in  §  1.411(a)-7(c)(3)),  or  a  social  security 
supplement  (as  defined  in  §  1.411(a)- 
7(c)(4)(ii)).3  These  proposed  regulations 
also  clarify  that  a  plan  would  not  fail  to 
satisfy  section  411(b)(1)(H)  merely 
because  the  plan  makes  actuarial 
adjustments  using  a  reasonable 
assumption  regarding  mortality  to 
calculate  optional  forms  of  benefit  or  to 
calculate  the  cost  of  providing  a 
qualified  preretirement  survivor 
annuity,  as  defined  in  section  417(c). 

Coordination  With  Other  Pmvisions 

Secticms  411(b)(l)(H)(v)  and 
411(b)(2)(C)  both  provide  for  the 
coordination  of  the  requirements  of  each 
section  with  other  applicable 
qualification  requirements.  Under  these 
proposed  regulations,  a  plan  will  not 
fail  to  satisfy  section  411(b)(1)(H)  or 
411(b)(2)  because  of  a  limit  on  accruals 
or  allocations  necessary  to  comply  with 
the  limitations  of  section  415  or  to 
prevent  discrimination  in  favor  of 
highly  compensated  employees  within 
the  meaning  of  section  401(a)(4). 
Additionally,  these  proposed 
regulations  would  authorize  the 
Commissioner  to  provide  additional 
guidance  relating  to  prohibited 
discrimination  in  favor  of  highly 
compensated  employees.  These 
proposed  regulations  would  also 
provide  that  no  benefit  accrual  or 
allocation  is  required  under  section 
411(b)(1)(H)  or  411(b)(2)  for  a  plan  year 
to  the  extent  such  allocation  or  accrual 
would  cause  the  plan  to  fail  to  satisfy 
the  requirements  of  section  401(1) 
(relating  to  permitted  disparity)  for  the 
plan  year,  such  as  if  a  younger  person 
has  a  smaller  permitted  disparity  due  to 
having  a  later  social  security  retirement 
age.  Further,  under  these  proposed 
regulations,  a  plan  would  not  fail  to 
satisfy  section  411(b)(1)(H)  or  411(b)(2) 


>  The  AOEA  also  includes  special  rules  relating  to 
certain  of  these  beoefiu.  See  29  U.S.C  623(0(2)  and 
tl). 


for  a  plan  year  merely  because  of  the 
distribution  rights  provided  under 
section  411(a)(ll),  including  deferral 
rights  for  participants  whose  benefits 
are  immediately  distributable  within  the 
meaning  of  §  1.411(a)-ll(c). 

Application  of  Section  401(a)(4)  to  New 
Comparability  Cash  Balance  Plans 

These  proposed  regulations  also 
include  a  proposed  amendment  to  the 
regulations  imder  section  401(a)(4).  This 
amendment  would  provide  that  a 
defined  benefit  plan  that  determines 
compliance  with  section  411(b)(1)(H)  by 
using  the  special  definition  of  rate  of 
accrual  for  an  eligible  cash  balance  plan 
is  not  permitted  to  demonstrate  that  the 
benefits  provided  under  the 
arrangement  do  not  discriminate  in 
favor  of  highly  compensated  employees 
by  using  an  inconsistent  method  [i.e.,  an 
accrual  rate  based  on  the  normal 
retirement  benefit),  unless  the  plan 
complies  with  a  modified  version  of  the 
provisions  of  the  regulations  under 
section  401(a)(4)  related  to  cross-testing 
by  a  defined  contribution  plan.  Under 
these  requirements,  an  eligible  cash 
balance  plan  under  which  the  additions 
to  the  hypothetical  accoimt  are  neither 
broadly  available  nor  reflect  a  gradual 
age  and  service  schedule,  as  defined 
under  existing  regulations  relating  to 
cross-tested  defined  contribution  plans, 
may  test  on  the  basis  of  benefits  only  if 
the  plan  satisfies  a  minimum  allocation 
gateway. 

The  miniiniim  allocation  gateway 
generally  requires  that  the  hypothetical 
allocation  rate  for  each  nonhighly 
compensated  employee  be  at  least  one- 
third  of  the  hypothetical  allocation  rate 
for  the  highly  compensated  employee 
with  the  highest  hypothetical  allocation 
rate.  However,  the  minimum  allocation 
gateway  is  also  satisfied  if  the 
hypothetical  allocation  rate  for  each 
nonhighly  compensated  employee  is  no 
less  than  5%,  provided  the  highest 
hypothetical  allocation  rate  for  any 
highly  compensated  employee  is  not  in 
excess  of  25%.  If  the  hi^est 
hypothetical  allocation  rate  is  above 
25%.  the  5%  factor  is  increased,  up  to 
as  much  as  7.5%.  This  minimum 
allocatidn  gateway,  which  is  normally 
applicable  to  DB/DC  plans  (i.e.,  defined 
benefit  plans  and  defined  contribution 
plans  that  are  combined  for 
nondiscrimination  testing),  is  used  for 
purposes  of  eligible  cash  balance  plans, 
rather  than  the  minimum  allocation 
gateway  normally  applicable  to  defined 
contribution  plans,  because 
hypothetical  allocations  under  a  cash 
balance  plan  can  be  significantly  greater 
than  allocations  under  a  defined 
contribution  plan. 
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If  the  eligible  cash  balance  plan  is 
aggregated  with  other  plans  that  are  not 
cash  balance  plans,  the  regulations 
would  treat  the  cash  balance  plan  as  a 
defined  contribution  plan  for  purposes 
of  applying  the  rules  applicable  to 
aggregated  plans.  For  this  purpose,  a 
plan  with  both  an  eligible  cash  balance 
formula  and  a  traditional  defined 
benefit  formula  is  treated  as  an 
aggregation  of  two  plans. 

Effective  Date  of  Sections  411(b)(1)(H) 
and  411(b)(2) 

The  1988  proposed  regulations 
included  provisions  related  to  the 
effective  date  of  sections  411(b)(1)(H) 
and  411(b)(2).  The  effective  date 
provisions  in  these  proposed  regulations 
differ  fit)m  the  1988  proposed 
r^ulations  (and  Notice  88-126)  in  order 
to  reflect  the  decision  in  Lockheed  Corp. 
V.  Spink,  517  U.S.  882  (1996). 

In  general,  sections  411(b)(1)(H)  and 
411(b)(2)  are  effective  for  plan  years 
beginning  on  or  after  January  1, 1988 
with  respect  to  a  participant  who  is 
credited  with  at  least  one  hour  of 
service  in  a  plan  year  beginning  on  or 
after  January  1. 1988.  In  the  case  of  a 
participant  who  is  credited  with  at  least 
one  hour  of  service  in  a  plan  year 
beginning  on  or  after  January  1, 1988, 
section  411(b)(1)(H)  is  effective  with 
respect  to  all  years  of  service  completed 
by  the  participant,  except  that,  in 
accordance  with  Lockheed  Corp.  v. 
Spink,  plan  years  begiiming  before 
January  1. 1988  are  excluded.  For 
purposes  of  these  proposed  regulations, 
an  hour  of  service  includes  any  hour 
required  to  be  recognized  under  the 
plan  by  section  410  or  411. 

Similarly,  section  411(b)(2)  does  not 
apply  with  respect  to  allocations  of 
employer  contributions  or  forfeitures  to 
the  accoimts  of  participants  under  a 
defined  contribution  plan  for  a  plan 
year  beginning  before  January  1, 1988. 

These  proposed  regulations  would 
also  provide  a  special  effective  date  for 
a  plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers,  ratified  before 
March  1. 1986.  For  such  plans,  sections 
411(b)(1)(H)  and  411(b)(2)  are  effective 
for  benefits  provided  under,  and 
employees  covered  by,  any  such 
agreement  with  respect  to  plan  years 
beginning  on  or  after  the  later  of  (i) 
January  1, 1988  or  (ii)  the  earlier  of 
January  1, 1990  or  the  date  on  which  the 
last  of  such  collective  bargaining 
agreements  terminates  (determined 
without  regard  to  any  extension  of  any 
such  agreement  occurring  on  or  after 
March  1, 1986).  The  otherwise  generally 
applicable  effective  date  rules  would 


apply  to  a  collectively  bargained  plan, 
as  of  the  effective  date  of  section 
411(b)(1)(H)  or  411(b)(2)  applicable  to 
such  plan. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
applicable  to  plan  years  beginning  after 
the  date  final  regulations  are  published 
in  the  Federal  Register.  These  proposed 
regulations  cannot  be  relied  upon  imtil 
adopted  in  final  form.  However,  imtil 
these  regulations  are  adopted  in  final 
form,  the  reliance  provided  on  the  1988 
proposed  regulations  continues  to  be 
available.  In  addition,  the  proposed 
regulations  at  §§  1.410(a)-4A,  1.411(a)- 
3, 1.411(b)-3  and  1.411(c)-l(f)(2) 
(relating  to  maximum  age  for 
participation,  vesting,  normal  retirement 
age,  and  actuarial  adjustments  after 
normal  retirement  age),  which  were 
published  in  the  same  notice  of 
proposed  rulemaking  as  the  1988 
proposed  regulation  and  which  are  not 
republished  hisre.  are  also  expected  to 
be  finalized  for  future  plan  years. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  written 
comments  (preferably  a  signed  original 
and  eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  Alternatively,    < 
taxpayers  may  submit  comments 
electronically  to  the  IRS  Internet  site  at 
ivivw.jrs.gov/regs.  All  comments  will  be 
available  for  public  inspection  and 
copying.  The  IRS  and  Treasiuy  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  may  be  made  easier 
to  understand  or  to  implement. 
Comments  are  also  requested  on  the 
following  issues: 

•  Because  these  proposed  regulations 
are  based  on  a  year-by-year 
determination  of  the  rate  of  benefit 


accrual  that  does  not  accommodate 
averaging  over  a  period  of  earlier  years, 
one  result  would  be  that,  if  a  higher 
accrual  is  provided  for  older  workers  in 
one  year,  the  rates  cannot  be  leveled  out 
in  subsequent  periods  in  a  manner  that 
takes  the  earlier  higher  accruals  into 
account.  This  might  occur  for  a  change 
from  a  fiactional  accrual  method  to  a 
unit  credit  method  for  all  years  of 
service.  Conunents  are  requested  on 
whether  rates  should  be  permitted  to  be 
averaged  and,  if  so,  under  what 
conditions. 

•  In  the  case  of  a  conversion  of  a 
traditional  defined  benefit  plan  to  a  cash 
balance  plan,  these  proposed 
regulations  generally  provide  for  any 
excess  of  a  participant's  opening 
hjrpothetical  account  balance  over  the 
present  value  of  the  participant's  prior 
accrued  benefit  to  be  tested  for  age    ' 
discrimination.  (Domments  are  requested 
on  whether  any  other  portion  of  the 
hypothetical  account  balance  should  be 
disregarded  in  applying  section 
411(b)(1)(H)  under  other  circumstances, 
for  example,  if  the  opening  account 
balance  is  a  reconstructed  cash  balance 
account  (i.e.,  the  accoimt  balance  that 
each  participant  would  have  had  at  the 
time  of  the  conversion  if  the  cash 
balance  formula  had  been  in  effect  for 
the  participant's  entire  period  of 
service).  In  addition,  comments  are 
requested  on  the  effect  of  these  rules  on 
employers,  if  any,  that  may  have  used 
the  extended  wear-away  transition  rule 
of§1.401(a)(4)-13(f)(2)(i). 

•  Because  these  proposed  regulations 
provide  for  the  rate  of  benefit  accrual 
under  section  411(b)(1)(H)  to  be  based 
on  the  annual  increase  in  the  accrued 
benefit  under  the  plan,  the  rate  of 
benefit  accrual  under  a  floor  offset  plan, 
as  described  in  Rev.  Rul.  76-259  (1976- 
2  CB  111),  would  be  determined  after 
taking  into  account  the  amount  of  the 
offset.  Comments  are  requested  on 
whether  the  rate  of  benefit  accrual  for  a 
floor  offset  plan  should  be  tested  before 
application  of  the  offset  and,  if  so,  under 
what  conditions.  For  example,  should 
the  rate  of  benefit  accrual  for  a  floor 
offset  plan  be  tested  before  application 
of  the  offset  if  the  plan  provides  an 
actuarial  increase  after  normal 
retirement  age  or  if  the  annuity 
purchase  rate  used  to  calculate  the  offset 
is  not  less  favorable  after  normal 
retirement  age  than  the  annuity 
purchase  rate  applicable  at  normal 
retirement  age. 

A  public  hearing  has  been  scheduled 
for  April  10,  2003,  at  10  a.m.  in  room 
4718  of  the  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW., 
Washington,  DC.  All  visitors  must 
present  photo  identification  to  enter  the 
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building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts  at  the 
Constitution  Avenue  entrance.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
March  13.  2003.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
maiung  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Linda  S.  F. 
Marshall  and  R.  Lisa  Mojiri-Azad  of  the 
Office  of  the  Division  Counsel/ Associate 
Chief  Counsel  (Tax  Exempt  and 
Government  Entities).  However,  other 
personnel  from  the  IRS  and  Treasury 
participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation  in  numerical  order: 

Authority:  26  U.S.C.  7805  *    *    * 

Section  1.411(b)-2  is  also  issued 
under  26  U.S.C.  411(b)(1)(H)  and 
411(b)(2).  *   *   • 

Par.  2.  Section  1.401(a)(4)-3  is  revised 
as  follows: 

1 .  A  new  sentence  is  added  before  the 
last  sentence  of  paragraph  (a)(1). 

2.  Paragraph  (g)  is  added. 

The  additions  and  revisions  read  as 
follows:  • 

§1.401(aK4)-3    Nondtscrimination  in 
amount  of  employer-provided  banefits 
under  a  daHnod  banaftt  plan. 

(a)  Introduction — (1)  Overview.  *  *  * 
Paragraph  (g)  of  this  section  provides 
additional  rules  that  apply  to  a  plan  that 
satisfies  the  requirements  of  section 


411(b)(1)(H)  and  §  1.411(b)-2  using  the 
rate  of  benefit  accrual  determined 
pursuant  to  the  rides  of  §  1.41 1(b)- 
2(b)(2)(iii)  for  eligible  cash  balance 
plans.  •   *   * 
«        «        •        *        • 

(g)  Additional  rules  for  eligible  cash 
balance  plans — (1)  In  general. 
Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (f)  of  this  section, 
a  plan  that  satisfies  the  requirements  of 
section  411(b)(1)(H)  and  §  1.411(b)-2 
using  the  rate  of  benefit  accrual  under 
the  plan  or  a  portion  of  the  plan 
determined  pursuant  to  the  rules  of 
§  1.411(b)-2(b)(2)(iii)  for  eligible  cash 
balance  plans  is  permitted  to  satisfy  the 
requirements  of  section  401(a)(4)  by 
satisfying  the  requirements  of  this 
section  (relating  to  nondiscrimination  in 
amount  of  employer-provided  benefits) 
only  if  the  plan  satisfies  paragraph  (g)(2) 
or  (3)  of  this  section,  as  applicable. 

(2)  Eligible  cash  balance  plans  not 
aggregated  with  another  defined  benefit 
plan.  A  plan  described  in  paragraph 
(g)(1)  of  this  section  under  which 
benefits  are  determined  solely  in 
accordance  with  an  eligible  cash 
balance  formula  (as  defined  in 

§  1.411(b)-2(b)(2)(iii)(C)(2))  satisfies  Uiis 
paragraph  (g)(2)  only  if  the  plan  meets 
either  of  the  following  conditions — 

(i)  The  plan  would  satisfy  the 
requirements  of  §  1.401(a)(4)-8(b)(l)(iii) 
or  (iv)  by  treating  the  additions  to  the 
hypothetical  account  that  are  included 
in  the  rate  of  benefit  accrual  under  the 
rules  of  §  1.411(b)-2(b)(2)(iii)(A)  as 
allocations  under  a  defined  contribution 
plan;  or 

(ii)  The  plan  would  satisfy  the 
requirements  of  §  1.401(a)(4)- 
9(b)(2)(v)(D)  by  treating  the  additions  to 
the  hypothetical  account  that  are 
included  in  the  rate  of  benefit  accrual 
under  the  rules  of  §  1.41 1(b)- 
2(b)(2)(iii)(A)  as  allocations  imder  a 
defined  contribution  plan  for  purposes 
of  determining  equivalent  normal 
allocation  rates  (within  the  meaning  of 
§1.401(a)(4)-9(b)(2)(ii)). 

(3)  Eligible  cash  balance  plans 
aggregated  with  another  defined  benefit 
plan.  In  the  case  of  a  plan  described  in 
paragraph  (g)(1)  of  this  section  that  is 
not  described  in  paragraph  (g)(2)  of  this 
section  (for  example,  an  eligible  cash 
balance  plan  that  is  aggregated  with 
another  defined  benefit  plan  that  is  not 
an  eligible  cash  balance  plan  or  a  plan 
that  uses  an  eligible  cash  balance 
formula  with  a  traditional  defined 
benefit  plan  formula  as  described  in 

§  1.411(b)-2(b)(2)(iii)(C)),  the  plan 
would  satisfy  the  requirements  of 
§  1.401(a)(4)-9(b)(2)(v)(D)  by  treating  the 
additions  to  the  hypothetical  account 


that  are  included  in  the  rate  of  benefit 
accrual  under  the  rules  of  §  1.411(b)- 
2(b)(2)(iii)(A)  as  allocations  under  a 
defined  contribution  plan. 

Par.  3.  Section  1.401(a)(4)-9  is 
amended  by: 

1.  Amending  paragraph  (b)(2)(v)  by 
removing  the  language  "For  plan  years" 
and  adding  in  its  place  "Except  as 
provided  in  paragraph  (b)(2)(vi)  of  this 
section,  for  plan  years". 

2.  Adding  paragraph  (b)(2)(vi). 
The  addition  reads  as  follows: 

§  1 .401  (aK4h9    Plan  aggregation  and 
restructuring. 

***** 

(b)*   *   • 

(2)*    *    * 

(vi)  Special  rules  for  cash  balance 
plans  aggregated  with  defined 
contribution  plans — (A)  In  general.  In 
the  case  of  a  DB/DC  plan  where  the 
defined  benefit  plan  (or  any  portion 
thereof)  satisfies  the  requirements  of 
section  411(b)(1)(H)  using  the  rate  of 
benefit  accrual  determined  pursuant  to 
the  rules  of  §  1.411(b)-2(b)(iii)  for 
eligible  cash  balance  plans,  the  DB/DC 
plan  is  permitted  to  demonstrate 
satisfaction  of  the  nondiscrimination  in 
amount  requirement  of  §  1.401  (a)(4)- 
1(b)(2)  on  die  basis  of  benefits  only  if — 

(1)  The  plan  would  satisfy  the 
requirements  of  paragraph  (b)(2)(v)  of 
this  section  if  the  additions  to  the 
hypothetical  account  that  are  included 
in  the  rate  of  benefit  accrual  under  the 
rules  of  §  1.411(b)-2(b)(2)(iii)(A)  are 
treated  as  allocations  under  a  defined 
contribution  plan;  or 

(2)  The  plan  is  described  in  paragraph 
(b)(2)(vi)(B)  of  this  section  (regarding 
eligible  cash  balance  plans  aggregated 
only  with  defined  contribution  plans). 

(B)  Special  rule  for  cash  balance 
plans  aggregated  with  defined 
contribution  plans  that  are  not 
aggregated  with  other  defined  benefit 
plans.  A  DB/DC  plan  is  described  in  this 
paragraph  (b)(2)(vi)(B)  if  the  DB/DC  plan 
satisfies  the  following  conditions — 

(1)  All  defined  benefit  plans  that  are 
included  in  the  DB/DC  plan  satisfy  the 
requirements  of  section  411(b)(1)(H) 
using  the  rate  of  benefit  accrual 
determined  pursuant  to  the  rules  of 

§  1.411(b)-2(b)(iii)  for  eligible  cash 
balance  plans;  and 

(2)  The  DB/DC  plan  would  satisfy  the 
requirements  of  §  1.401(a)(4)- 
8(b)(l)(i)(B)(I)  or  (2)  (regarding  broadly 
available  allocation  rates  or  certain  age- 
based  allocation  rates)  if  the  additions  to 
the  hypothetical  account  that  are 
included  in  the  rate  of  benefit  accrual 
under  the  rules  of  §  1.41 1(b)- 
2(b)(2)(iii)(A)  are  treated  as  allocations 
under  a  defined  contribution  plan. 
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Par.  4.  Proposed  §  1.411{b)-2 
published  at  53  FR  11876  on  April  11, 
1988,  is  revised  to  read  as  follows. 

f  1 .41 1  (b)-2    Reductions  of  accruals  or 
allocations  bacauae  of  attainment  of  any 


(a)  In  general — (1)  Overview.  Section 
41lCb)(l)(H)  provides  that  a  defined 
benefit  plan  does  not  satisfy  the 
fninimiiin  vesting  Standards  of  section 
411(a)  if,  under  the  plan,  benefit 
accruals  on  behalf  of  a  participant  are 
ceased  or  the  rate  of  benefit  accrual  on 
behalf  of  a  participant  is  reduced 
because  of  the  participant's  attainment 
of  any  age.  Section  411(b)(2)  provides 
that  a  defined  contribution  plan  does 
not  satisfy  the  minimum  vesting 
standards  of  section  411(a)  if,  imder  the 
plan,  allocations  to  a  participant's 
accoimt  are  ceased  or  the  rate  of 
allocation  to  a  participant's  account  is 
reduced  because  of  the  participant's 
attainment  of  any  age.  Paragraph  (b)  of 
this  section  provides  general  rules  for 
defined  benefit  plans.  Paragraph  (c)  of 
this  section  provides  general  rules  for 
defined  contribution  plans.  Paragraph 
(d)  of  this  section  provides  rules 
applying  this  section  to  optional  forms 
of  benefit,  ancillary  benefits,  and  other 
rights  or  featiues  under  defined  benefit 
and  defined  contribution  plans. 
Paragraph  (e)  of  this  section  provides 
rules  coordinating  the  requirements  of 
this  section  with  certain  other 
qualification  requirements.  Paragraph  (f) 
of  this  section  contains  effective  date 
provisions. 

(2)  Attainment  of  any  age.  For 
purposes  of  sections  411(b)(1)(H), 
411(b)(2),  and  this  section,  a 
participant's  attainment  of  any  age 
means  the  participant's  growing  older. 
Thus,  the  rules  of  sections  41lGb)(l)(H), 
411(b)(2),  and  this  section  apply 
regardless  of  whether  a  participant  is 
younger  than,  at,  or  older  than  normal 
retirement  age. 

(b)  Defined  benefit  plans — (1)  In 
general— [i)  Requirement.  A  defined 
benefit  plan  does  not  satisfy  the 
requirements  of  section  411(b)(1)(H)  if  a 
participant's  rate  of  benefit  accrual  is 
reduced,  either  directly  or  indirectly, 
because  of  the  participant's  attainment 
of  any  age.  A  reduction  in  a 
participant's  rate  of  benefit  accrual 
includes  any  discontinuance  in  the 
participant's  accrual  of  benefits  or 
cessation  of  participation  in  the  plan. 

(ii)  Definition  of  normal  form.  For 
purposes  of  this  paragraph  (b),  the 
normal  form  of  benefit  (also  referred  to 
as  the  normal  form)  means  the  form 
imder  which  payments  to  the 
participant  under  the  plan  are  expressed 


imder  the  plan  formula,  prior  to 
adjustment  for  form  of  benefit. 

(2)  Rate  of  benefit  accrual — (i)  Rate  of 
benefit  accrual  before  normal  retirement 
age.  For  purposes  of  this  paragraph  (b), 
except  as  provided  in  paragraph 
(b)(2)(iii)  of  this  section,  a  participant's 
rate  of  benefit  accrual  for  any  plan  year 
that  ends  before  the  participant  attains 
normal  retirement  age  is  the  excess  (if 
any) of— 

(A)  The  participant's  accrued  normal 
retirement  benefit  at  the  end  of  the  plan 
year;  over 

(B)  The  participant's  accrued  normal 
retirement  benefit  at  the  end  of  the 
preceding  plan  year. 

(ii)  Rate  of  benefit  accrual  after 
normal  retirement  age.  In  the  case  of  a 
plan  for  which  the  rate  of  benefit 
accrual  before  normal  retirement  age  is 
determined  under  paragraph  (b)(2)(i)  of 
this  section,  except  as  provided  in 
paragraph  (b)(4){iii)(C)  of  this  section,  a 
participant's  rate  of  benefit  accrual  for 
the  plan  year  in  which  the  participant 
attains  normal  retirement  age  or  any 
later  plan  year  (taking  into  account  the 
provisions  of  section 
411(b)(l)(H)(iii)(n))  is  the  excess  (if  any) 
of— 

(A)  The  aimual  benefit  to  which  the 
participant  is  entitled  at  the  end  of  the 
plan  year,  determined  as  if  payment 
commences  at  the  end  of  the  plan  year 
in  the  normal  form  (or  the  straight  life 
annuity  that  is  actuarially  equivalent  to 
the  normal  form  if  the  normal  form  is 
not  an  annual  benefit  that  does  not 
decrease  during  the  lifetime  of  the 
participant);  over 

(B)  The  annual  benefit  to  which  the 
participant  was  entitled  at  the  end  of  the 
preceding  plan  year,  determined  as  if 
payment  commences  at  the  later  of 
normal  retirement  age  or  the  end  of  the 
preceding  plan  year  in  the  normal  form 
(or  the  straight  life  aimuity  that  is 
actuarially  equivalent  to  the  normal 
form  if  the  normal  form  is  not  an  aimual 
benefit  that  does  not  decrease  during  the 
lifetime  of  the  participant). 

(iii)  Rate  of  benefit  accrual  for  eligible 
cash  balance  plans — (A)  General  rule. 
For  purposes  of  this  paragraph  (b),  in 
the  case  of  an  eligible  cash  balance  plan, 
a  participant's  rate  of  benefit  accrueil  for 
a  plan  year  is  permitted  to  be 
determined  as  the  addition  to  the 
participant's  hypothetical  account  for 
the  plan  year,  except  that  interest 
credits  added  to  the  hypothetical 
account  for  the  plan  year  are 
disregarded  to  the  extent  the  participant 
had  accrued  the  right  to  those  interest 
credits  as  of  the  close  of  the  preceding 
plan  year  as  described  in  paragraph 
(b)(2)(iii)(B)(2)  of  this  section. 


(B)  Eligible  cash  balance  plans.  For 
purposes  of  this  section,  a  defined 
benefit  plan  is  an  eligible  cash  balance 
plan  for  a  plan  year  if  it  satisfies  each 
of  the  following  requirements  for 
current  accruals  under  the  plan  for  that 
plan  year — 

(1)  Plan  design.  The  normal  form  of 
benefit  is  an  immediate  payment  of  the 
balance  in  a  hypothetical  account 
(without  regard  to  whether  such  an 
immediate  payment  is  actually  available 
under  the  plan). 

(2)  Right  to  future  interest.  With 
respect  to  a  participant's  hypothetical 
account  balance,  the  participant  has 
accrued  the  right  to  annual  (or  more 
ft«quent)  interest  credits  to  be  added  to 
the  hypothetical  account  for  all  future 
periods  without  regard  to  future  service 
at  a  reasonable  rate  of  interest  that  is  not 
reduced,  either  directly  or  indirectly, 
because  of  the  participant's  attainment 
of  any  age.  A  plan  is  treated  as  not 
satisfying  the  requirement  of  this 
paragraph  (b)(2)(iii)(B)(2)  if  it  provides 
for  any  adjustment  for  benefit 
distributions  described  in  paragraph 
(b)(4)  of  this  section. 

(3)  Plan  amendments  adopting  cash 
balance  formula.  In  the  case  of  a  plan 
amendment  that  has  been  amended  to 
adopt  a  cash  balance  formula  (as 
described  in  paragraphs  (b)(2)(iii)(B)(l) 
and  (2)  of  this  section)  for  a  participant, 
the  plan  as  amended  satisfies  the 
requirements  of  either  paragraph 
(b)(2)(iii)(D)  or  (E)  of  this  section. 

(C)  Plans  with  mixed  benefit 
formulas — (1)  Eligible  cash  balance 
formula.  If  a  portion  of  the  plan  formula 
under  a  defined  benefit  plan  would 
satisfy  the  requirements  to  be  an  eligible 
cash  balance  plan  if  it  were  the  only 
formula  under  the  plan,  then,  for 
purposes  of  this  section,  such  portion  of 
the  plan  formula  is  referred  to  as  an 
eligible  cash  balance  formula  and  the 
other  portion  of  the  plan  formula  is 
referred  to  as  a  traditional  defined 
benefit  formula.  If  the  eligible  cash 
balance  formula  and  the  traditional 
defined  benefit  formula  interact  in  a 
manner  described  in  paragraph 
(b)(2)(iii)(C)(2),  (3),  or  (4)  of  this  section 
for  current  and  future  accruals  under 
the  plan,  then,  for  purposes  of 
determining  whether  the  plan  satisfies 
section  411(b)(1)(H),  the  plan  is 
permitted  to  be  treated  as  two  separate 
plans,  one  of  which  is  an  eligible  cash 
balance  plan  and  the  other  of  which  is 
not,  but  only  if  each  such  plan  would 
satisfy  section  410(a)(2).  Thus,  such  a 
plan  satisfies  the  requirements  of 
section  411(b)(1)(H)  if  the  eligible  cash 
balance  formula  satisfies  the 
requirements  of  paragraph  (b)(1)  of  this 
section  with  the  participant's  rate  of 


76132  Federal  Register /Vol.  67.  No.  238  /  Wednesday,  December  11,  2002  /  Proposed  Rules 


benefit  accrual  determined  under 
paragraph  (b)(2)(iii)(A)  of  this  section 
and  the  portion  of  the  plan's  formula 
that  is  a  traditional  defined  benefit 
formula  satisfies  the  requirements  of 
paragraph  (b)(1)  of  this  section  with  the 
participant's  rate  of  benefit  accrual 
determined  under  paragraph  {b){2)(i)  or 
(ii)  of  this  section,  as  applicable.  If  the 
eligible  cash  balance  formula  and  the 
traditional  defined  benefit  formula 
interact  in  a  manner  other  than  as  set 
forth  in  paragraphs  (b)(2)(iii)(C)(2).  (J). 
or  (4)  of  this  section,  the  plan  is  not 
treated  as  an  eligible  cash  balance  plan 
for  any  portion  of  the  plan  formula. 

(2)  Plans  with  additive  formulas.  A 
plan  is  described  in  this  paragraph 
(b)(2)(iii)(C)(2)  if  the  participant's 
benefit  is  based  on  the  sum  of  accruals 
under  two  different  formulas,  one  of 
which  is  an  eligible  cash  balance 
formula  and  the  other  of  which  is  not. 

(3)  Plans  with  greater  of  formulas.  A 
plan  is  described  in  this  paragraph 
(b)(2)(iii)(C)(3)  if  the  plan  provides  a 
benefit  for  a  participant  equal  to  the 
greater  of  the  benefit  determined  under 
two  or  more  formulas  under  the  plan  for 
a  plan  year,  one  of  which  is  an  eligible 
cash  balance  formula  and  another  of 
which  is  not. 

(4)  Different  formulas  for  different 
participants.  A  plan  is  described  in  this 
paragraph  (b)(2)(iii)(C)(4)  if  some 
participants  are  eligible  for  accruals 
only  under  an  eligible  cash  balance 
formula  and  the  remaining  participants 
'are  eligible  for  accruals  only  under  a 
traditional  defined  benefit  formula  or  a 
combination  of  a  traditional  defined 
benefit  formula  or  eligible  cash  balance 
formula  described  in  paragraphs 
(b)(2)(iii)(C)(2)  and  (J)  of  this  section. 

(D)  Plan  amendment  adopting  eligible 
cash  balance  formula  using  a  sum  of 
formula.  A  plan  satisfies  this  paragraph 
(b)(2)(iii)(D)  only  if  for  all  periods  after 
the  amendment  becomes  effective  the 
plan  provides  benefits  that  are  not  less 
than  the  sum  of  the  benefits  accrued  as 
of  the  later  of  the  date  the  amendment 
becomes  effective  or  the  date  the 
amendment  is  adopted,  plus  the  benefits 
provided  by  the  participant's 
hypothetical  account  under  the  eligible 
cash  balance  formula. 

(E)  Plan  amendment  adopting  eligible 
cash  balance  formula  using  an  opening 
account  balance — (1)  Calculation  of 
opening  account  balance.  A  plan 
satisfies  this  paragraph  (b)(2)(iii)(E)  only 
if  the  balance  in  the  participant's 
hypothetical  account,  determined 
immediately  after  the  amendment 
becomes  effective,  is  not  less  than  the 
actuarial  present  value  of  the 
participant's  accrued  benefit  payable  in 
the  normal  form  of  benefit,  determined 


as  of  the  later  of  the  date  the 
amendment  becomes  effective  or  the 
date  the  amendment  is  adopted,  with 
such  present  value  determined  using 
reasonable  actuarial  assumptions.  For 
this  purpose,  the  actuarial  assumptions 
are  not  reasonable  if  they  include  an 
interest  rate  that  increases,  either 
directly  or  indirectly,  because  of  a 
participant's  attainment  of  any  age.  The 
actuarial  assumptions  do  not  fail  to  be 
reasonable  merely  because  pre- 
retirement mortality  is  not  taken  into 
account. 

(2)  Bifurcation  for  purposes  of 
determining  rate  of  benefit  accrual.  If  a 
plan  satisfies  the  requirements  of 
paragraph  (b)(2)(iii)(E)(I).  only  the 
portion  of  the  participant's  hypothetical 
account  balance  in  excess  of  the 
actuarial  present  value  of  the 
participant's  accrued  benefit  payable  in 
the  normal  form  of  benefit  is  treated  as 
an  addition  to  the  participant's 
hypothetical  account  balance  for  the 
plan  year  for  purposes  of  determining 
the  participant's  rate  of  benefit  accrual 
under  paragraph  (b)(2)(iii)(A)  of  this 
section. 

(3)  Treatment  of  employees  past 
normal  retirement  age.  In  addition,  a 
plan  does  not  satisfy  this  paragraph 
(b)(2)(iii)(E)  if  the  opening  balance  for  a 
participant  who  has  attained  normal 
retirement  age  is  less  than  the  balance 
that  would  apply  if  the  participant  were 
at  his  or  her  normal  retirement  age. 

(iv)  Determination  of  rate  of  benefit 
accrual — (A)  In  general.  A  participant's 
rate  of  benefit  accrual  for  a  plan  year 
can  be  determined  as  a  dollar  amount. 
Alternatively,  if  a  plan's  formula  bases 
a  participant's  accruals  on  current 
compensation,  then  a  participant's  rate 
of  benefit  accrual  can  be  determined  as 
a  percentage  of  the  participant's  current 
compensation.  For  example,  for  an 
accumulation  plan  (as  defined  in 
§  1.401(a)(4)-12).  the  participant's  rate 
of  benefit  accrual  under  paragraph 
(b)(2)(i)  of  this  section  can  be 
determined  as  the  excess  of  the  accrued 
portion  of  the  participant's  normal 
retirement  benefit  at  the  end  of  the  plan 
year  over  the  accrued  portion  of  the 
participant's  normal  retirement  benefit 
at  the  end  of  the  preceding  plan  year, 
divided  by  compensation  taken  into 
account  under  the  plan  for  the  plan 
year.  Likewise,  if  a  plan's  formula  bases 
a  participant's  accruals  on  average 
compensation,  then  a  participant's  rate 
of  benefit  accrual  can  be  determined  as 
a  percentage  of  that  measure  of  the 
participant's  average  compensation.  For 
a  plan  that  determines  benefits  as  a 
percentage  of  average  annual 
compensation  (as  defined  in 
§  1.401{a)(4)-3(e){2)),  the  rate  of  benefit 


accrual  under  paragraph  (b)(2)(i)  of  this 
section  is  determined  as  the  excess  of 
the  accrued  portion  of  the  participant's 
normal  retirement  benefit  at  the  end  of 
the  plan  year  divided  by  average  annual 
compensation  taken  into  account  under 
the  plan  at  the  end  of  the  plan  year,  over 
the  accrued  portion  of  the  participant's 
normal  retirement  benefit  at  the  end  of 
the  preceding  plan  year  divided  by 
average  annual  compensation  taken  into 
account  under  the  plan  at  the  end  of 
such  preceding  plan  year.  A  plan  is 
permitted  to  determine  the  participant's 
rate  of  benefit  accrual  as  a  percentage  of 
the  participant's  current  or  average  j 
compensation  only  if  compensation 
under  the  plan  is  determined  without 
regard  to  attainment  of  any  age. 

(B)  Benefits  included  in  rate  of  benefit 
accrual.  For  purposes  of  determining  a 
participant's  rate  of  benefit  accrual,  only 
benefits  that  are  included  in  a 
participant's  accrued  benefit  are  taken 
into  account.  Thus,  for  example,  a 
participant's  rate  of  benefit  accrual  does 
not  take  into  account  benefits  such  as 
the  benefits  described  in  paragraph 
(d)(3)  of  this  section  (relating  to 
qualified  disability  benefits,  social 
security  supplements,  and  early 
retirement  benefits). 

(v)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b)(2).  In  each  of  the 
examples,  normal  retirement  age  is  65. 
The  examples  are  as  follows: 

Example  I.  Plan  L  is  a  defined  benefit  plan 
under  which  the  normal  form  of  benefit  is  a 
monthly  straight  life  annuity  commencing  at 
normal  retirement  age  (or  the  date  of  actual 
retirement,  if  later)  equal  to  $30  times  the 
participant's  years  of  service.  For  purposes  of 
this  section,  a  participant's  rate  of  benefit 
accrual  for  any  plan  year  is  $30. 

Example  2.  (i)  Plan  M  is  a  defined  benefit 
plan  under  which  the  normal  form  of  benefit 
is  an  annual  straight  life  annuity 
commencing  at  normal  retirement  age  (or  the 
date  of  actual  retirement,  if  later)  equal  to  1% 
of  the  average  of  a  participant's  highest  3 
consecutive  years  of  compensation  times  the 
participant's  years  of  service. 

(ii)  For  purposes  of  this  section,  a 
participant's  rate  of  benefit  accrual  for  any 
plan  year  can  be  expressed  as  a  dollar 
amount.  Alternatively,  a  participant's  rate  of 
benefit  accrual  for  a  plan  year  can  be 
expressed  as  1%  of  the  participant's  highest 
3  consecutive  years  of  compensation 
(determined  using  the  same  rules  applicable 
to  determining  compensation  under  the  plan 
for  purposes  of  computing  the  normal  form 
of  benefit),  provided  that  the  definition  of 
compensation  used  for  this  purpose  is 
determined  without  regard  to  the  attainment 
of  any  age.  A  participant's  rate  of  benefit 
accrual  cannot  be  determined  as  a  percentage 
of  any  other  measure  of  compensation  or 
average  compensation. 

(iii)  If  Plan  M  were  to  provide  that 
compensation  earned  after  the  attainment  of 
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age  65  is  not  taken  into  account  in 
determining  average  compensation  or  were 
otherwise  to  determine  compensation  in  a 
manner  that  depends  on  a  participant's  age, 
then,  for  purposes  of  this  section,  a 
participant's  rate  of  benefit  accrual  would 
have  to  be  expressed  as  a  dollar  amount,  and 
could  not  be  expressed  as  a  percentage  of  any 
measure  of  compensation  or  average 
compensation. 

Example  3.  (i)  Plan  N  is  a  defined  benefit 
plan  under  which  the  normal  form  of  benefit 
is  an  immediate  payment  of  the  balance  in 
a  participant's  hypothetical  account.  A 
compensation  credit  equal  to  6%  of  each 
participant's  wages  for  the  year  is  added  to 
the  hypothetical  account  of  a  participant  who 
is  an  employee.  At  the  end  of  each  plan  year, 
the  hypothetical  account  is  credited  with 
interest  based  on  the  applicable  interest  rate 
under  section  417(e).  as  provided  under  the 
plan.  All  participants  accrue  the  right  to 
receive  interest  credits  on  their  hypothetical 
account  in  the  future  regardless  of 
performance  of  services  in  the  future, 
including  after  normal  retirement  age. 

(ii)  Under  paragraph  (b)(2)(iii)(B)  of  this 
section.  Plan  N  satisfies  the  requirements  to 
be  an  eligible  cash  balance  plan.  Participant 
A's  compensation  for  a  plan  year  is  $40,000. 
The  compensation  credit  for  Participant  A 
allocated  to  A's  hypothetical  account  for  that 
plan  year  is  S2.400.  Because  Plan  N  is  an 
eligible  cash  balance  plan,  the  rate  of  benefit 
accrual  for  Participant  A  is  permitted  to  be 
determined  as  the  addition  to  Participant  A's 
hypothetical  account  for  the  plan  year, 
disregarding  interest  credits.  Therefore. 
Participant  A's  rate  of  benefit  accrual  is  equal 
to  $2,400.  or  6%  of  wages. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  the  cash  balance 
formula  under  Plan  N  is  the  result  of  a  plan 
amendment.  Under  the  plan,  as  amended,  the 
benefits  equal  the  sum  of — 

(1)  1%  of  the  average  of  the  participant's 
highest  3  consecutive  years  of  base  salary 
times  years  of  service,  but  disregarding 
service  and  salary  after  the  effective  date  of 
the  amendment,  in  a  normal  form  of  benefit 
that  is  a  straight  life  annuity  commencing  at 
normal  retirement  age  (or  the  date  of  actual 
retirement,  if  later):  and 

(2)  the  participant's  hypothetical  account 
under  the  same  cash  balance  formula  in 
Example  3  that  applies  after  the  effective  date 
of  the  amendment,  in  a  normal  form  of 
benefit  expressed  as  an  immediate  payment 
of  the  balance  of  the  participant's 
hypothetical  account. 

(ii)  Under  paragraph  (b)(2)(iii)(B)(5)  of  this 
section,  the  plan  is  an  eligible  cash  balance 
plan  if  the  plan  satisfies  the  requirements  of 
paragraph  n>)(2)(iii)(D)  or  (E)  of  this  section. 
The  plan's  formula  is  described  in  paragraph 
(b)(2)(iii)(D)  of  this  section.  Accordingly,  the 
portion  of  the  plan  formula  that  provides  for 
compensation  credits  on  a  participant's 
hypothetical  account  is  an  eligible  cash 
bamnce  formula  under  paragraph  (b)(2)(iii)(B) 
of  this  section.  Therefore,  a  participant's  rate 
of  benefit  accrual  under  the  eligible  cash 
balance  formula  is  permitted  to  be 
determined  as  the  addition  to  the 
participant's  hypothetical  account  for  the 
plan  year,  disregarding  interest  credits. 


Participant  B's  base  salary  for  the  year  is  . 
$50,000.  The  compensation  credit  for 
Participant  B  credited  to  B's  hypothetical 
account  for  the  year  is  $3,000.  The  rate  of 
benefit  accrual  under  the  eligible  cash 
balance  formula  for  Participant  B  is  equal  to 
$3,000.  or  6%  of  base  salary. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  Plan  N  is  a  defined 
benefit  plan  that  is  converted  to  a  cash 
balance  plan  by  the  adoption  of  a  plan 
amendment,  effective  at  the  beginning  of  the 
next  plan  year,  establishing  an  opening 
hypothetical  account  for  each  participant 
with  an  accrued  benefit  under  the  plan  prior 
to  conversion.  Prior  to  conversion.  Plan  N 
provided  a  benefit  equal  t'   1%  of  the  average 
of  a  participant's  highest  3  consecutive  years 
of  compensation  times  years  of  service. 
Effective  as  of  the  date  of  the  conversion, 
hypothetical  accounts  are  established  equal 
to  the  present  value  of  a  participant's  accrued 
benefit  using  section  417(e)  interest  and 
reasonable  mortality  assumptions  (except  no 
pre-retirement  mortality  is  used).  Under  the 
cash  balance  portion  of  the  formula, 
compensation  and  interest  credits  are  made 
as  described  in  Example  3. 

(ii)  Under  paragraph  (b)(2)(iii)(B)(3)  of  this 
section,  the  plan  is  an  eligible  cash  balance 
plan  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (b)(2)(iii)(D)  or  (E) 
of  this  section.  The  plan's  formula  is 
described  in  paragraph  (b)(2)(iii)(E)  of  this 
section.  Accordingly,  the  portion  of  the  plan 
formula  that  provides  for  compensation 
credits  on  a  participant's  hypothetical 
account  is  an  eligible  cash  balance  formula. 
The  rate  of  benefit  accrual  for  a  participant 
is  therefore  permitted  to  be  determined  as  the 
addition  to  the  participant's  hypothetical 
account  for  the  plan  year,  disregarding 
interest  credits.  In  addition,  under  paragraph 
(b)(2)(iii)(E)  of  this  section,  because  the 
opening  hypothetical  account  balance  is 
equal  to  the  actuarial  present  value  of  the 
participant's  accrued  benefit,  that  balance  is 
not  treated  as  an  addition  for  the  plan  year. 
The  result  would  not  be  different  if  the 
opening  accounts  were  established  using 
another  interest  rate  or  another  mortality 
assumption  if  the  actuarial  assumptions  were 
reasonable.  Participant  C's  wages  for  the  year 
are  $60,000.  The  compensation  credit 
allocated  to  C's  hypothetical  account  for  the 
year  is  $3,600.  The  rate  of  accrual  under  the 
eligible  cash  balance  formula  for  C  is  equal 
to  $3,600,  or  6%  of  compensation. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Plan  N  provides  for 
only  new  participants  and  participants  who 
are  less  than  age  55  at  the  time  of  the 
conversion  to  be  eligible  for  benefits  under 
the  cash  balance  formula.  Accordingly, 
participants  who  are  age  55  or  older  at  the 
time  of  the  conversion  are  only  eligible  for 
the  benefit  payable  under  the  plan  formula  in 
effect  before  the  conversion  (1%  of  the 
participant's  highest  3  consecutive  years  of 
compensation  times  years  of  service)  taking 
into  account  compensation  and  service  after 
the  conversion. 

(ii)  Because  Plan  N  provides  benefits  based 
on  a  mixed  formula  under  paragraph 
(b)(2)(iii)(C)  of  this  section.  Plan  N  is 
permitted  under  paragraph  (b)(2)(iii)(C)(l)  of 


this  section  to  be  treated  as  two  separate 
plans  for  purposes  of  section  411(b)(1)(H). 
one  of  which  is  an  eligible  cash  balance  plan 
and  the  other  of  which  is  not,  but  only  if  each 
plan  would  satisfy  section  410(a)(2).  No 
portion  of  Plan  N  can  be  treated  as  an  eligible 
cash  balance  plan  because  the  portion  of  Plan 
N  that  would  otherwise  be  an  eligible  cash 
balance  plan  would  fail  to  satisfy  section 
410(a)(2)  as  a  result  of  having  a  maximum  age 
of  55  for  individuals  who  are  participants  at 
the  time  of  the  conversion. 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Plan  N  provides  for 
participants  to  receive  the  greater  of  the 
benefit  payable  under  the  cash  balance 
formula  or  the  benefit  payable  under  the  plan 
formula  in  effect  before  the  conversion  (1% 
of  the  participant's  highest  3  consecutive 
years  of  compensation  times  years  of  service) 
taking  into  account  compensation  and 
service  after  the  conversion. 

(ii)  Because  Plan  N  provides  benefits  based 
on  the  greater  of  the  amount  payable  under 
two  different  formulas,  under  paragraph 
(b)(2)(iii)(C)(4)  of  this  section.  Plan  N  is 
tested  for  satisfaction  of  the  requirements  of 
section  411(b)(1)(H)  and  this  paragraph  (b)  by 
separately  testing  the  eligible  cash  balance 
formula  using  a  rate  of  benefit  accrual  equal 
to  compensation  credits  of  6%  of 
compensation  and  the  traditional  defined 
benefit  formulas  using  a  rate  of  benefit 
accrual  equal  to  1%  of  highest  3  consecutive 
years  of  compensation. 

(3)  Reduction  that  is  directly  or 
indirectly  because  of  a  participant's 
attainment  of  any  age-— (i)  Reduction  in 
rate  of  benefit  accrual  that  is  directly 
because  of  a  participant's  attainment  of 
any  age.  A  plan  provides  for  a  reduction 
in  the  rate  of  benefit  accrual  that  is 
directly  because  of  a  participant's 
attairunent  of  any  age  for  any  plan  year 
if,  under  the  terms  of  the  plan,  any 
participant's  rate  of  benefit  accrual  fbt 
the  plan  year  would  be  higher  if  the 
participant  were  younger.  Thus,  a  plan 
fails  to  satisfy  section  411(b)(1)(H)  and 
this  paragraph  (b)  if,  under  the  terms  of 
the  plan,  the  rate  of  benefit  accrual  for 
any  individual  who  is  or  could  be  a 
participant  under  the  plan  would  be 
lower  solely  as  a  result  of  the  individual 
being  older. 

(ii)  Reduction  in  rate  of  benefit 
accrual  that  is  indirectly  because  of  a 
participant's  attairunent  of  any  age — (A) 
In  general.  A  plan  provides  for  a 
reduction  in  the  rate  of  benefit  accrual 
that  is  indirectly  because  of  a 
participant's  attainment  of  any  age  for 
any  plan  year  if  any  participant's  rate  of 
benefit  accrual  for  the  plan  year  would 
be  higher  if  the  participant  were  to  have 
a  different  characteristic  which  is  a 
proxy  for  being  yotuiger,  based  on  the 
all  of  relevant  facts  and  circumstances. 
Thus,  a  plan  fails  to  satisfy  section 
411(b)(1)(H)  and  this  paragraph  (b)  if  the 
rate  of  benefit  accrual  for  any  individual 
who  is  or  could  be  a  participant  under 
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the  plan  would  be  lower  solely  as  a 
result  of  such  individual  having  a 
different  characteristic  which  is  a  proxy 
for  being  older,  based  on  all  of  the 
relevant  facts  and  circumstances. 

(B)  Permissible  limitations.  A 
reduction  in  a  participant's  rate  of 
benefit  accrual  is  not  indirectly  because 
of  the  attainment  of  any  age  in  violation 
of  section  411(b)(1)(H)  solely  because  of 
a  positive  correlation  between 
attainment  of  any  age  and  a  reduction  in 
the  rate  of  benefit  accrual.  In  addition, 
a  defined  benefit  plan  does  not  fail  to 
satisfy  section  411(b)(1)(H)  and  this 
paragraph  (b)  solely  because,  on  a 
uniform  and  consistent  basis  without 
regard  to  a  participant's  age.  the  plan 
limits  the  amoimt  of  benefits  a 
participant  may  accrue  under  the  plan, 
limits  the  number  of  years  of  service  or 
years  of  participation  taken  into  account 
for  purposes  of  determining  the  accrual 
of  benefits  under  the  plan  (credited 
service),  or  provides  for  a  reduced  rate 
of  accrual  for  credited  service  in  excess 
of  a  fixed  number  of  years.  For  this 
purpose,  a  limitation  that  is  expressed 
as  a  percentage  of  compensation 
(whether  averaged  over  a  participant's 
total  years  of  credited  service  for  the 
employer  or  over  a  shorter  period)  is 
treated  as  a  permissible  limitation  on 
the  amount  of  benefits  a  participant  may 
accrue  under  the  plan. 

(iii)  Examples.  The  provisions  of  this 
paragraph  (b)(3)  may  be  illustrated  by 
the  following  examples.  In  each  of  the 
examples,  except  as  specifically 
indicated,  normal  retirement  age  is  65. 
the  plan  contains  no  limitations  on  the 
maximum  amount  of  benefits  the  plan 
will  pay  to  any  participant  (other  than 
the  limitations  imposed  by  section  415). 
on  the  maximum  number  of  years  of 
credited  service  taken  into  account 
under  the  plan,  or  on  the  compensation 
used  for  purposes  of  determining  the 
amount  of  any  participant's  accrued 
benefit  (other  than  the  limitation 
imposed  by  section  401(a)(17)).  and  the 
plan  uses  tbe  following  actuarial 
assumptions  in  determining  actuarial 
equivalence:  a  7.5%  rate  of  interest  and 
the  83  GAM  (male)  mortality  table.  The 
examples  are  as  follows: 

Example  1.  (i)  Plan  M  provides  an  accrued 
benefit  of  1%  of  a  participant's  average 
annual  compen.sation.  multiplied  by  the 
participant's  years  of  credited  service  under 
the  plan  payable  in  the  normal  form  of  a 
straight  life  annuity  commencing  at  normal 
retirement  age  or  the  date  of  ac:tual  retirement 
if  later.  Plan  M  suspends  payment  of  benefits 
for  participants  who  work  past  normal 
retirement  age,  in  accordance  with  section 
411(a)(3)(B)  and  29  CFR  2530.203-3  of  the 
regulations  of  the  Department  of  Labor,  and 
does  not  provide  for  an  actuarial  increase  in 
computing  the  accrued  benefit  for 


participants  who  commence  benefits  after 
normal  retirement  age. 

(ii)  The  rate  of  benefit  accrual  for  all 
participants  in  Plan  M  is  1%  of  average 
annual  compensation.  Thus,  there  could  be 
no  participant  who  would  have  a  rate  of 
benefit  accrual  that  is  greater  than  1%  if  the 
individual  were  younger.  Accordingly,  there 
is  no  reduction  in  the  rate  of  benefit  accrual 
because  of  the  individual's  attainment  of  any 
age  under  this  paragraph  (b)(3)  and  Plan  M 
satisfies  the  requirements  of  section 
411(b)(1)(H)  and  this  paragraph  (b). 

Example  2.  (i)  Assume  the  same  facts  as  in 
Example  J,  except  that  Plan  M  provides  that 
not  more  than  35  years  of  credited  service  are 
taken  into  account  in  determining  a 
participiant's  accrued  benefit  under  the  plan. 
Participant  A  became  a  participant  in  the 
plan  at  age  25  and  worked  continuously  in 
covered  service  under  Plan  M  until  A  retires 
at  age  70. 

(ii)  The  rate  of  benefit  accrual  under  Plan 
M  is  1%  of  average  annual  compensation  for 
participants  who  have  up  to  35  years  of 
credited  service  and  zero  for  participants 
who  have  more  than  35  years  of  credited 
service.  Because  a  reduction  from  a  rate  of 
benefit  accrual  from  1%  of  average  annual 
compensation  to  zero  is  based  on  service,  and 
would  not  be  affected  if  any  participant  were 
younger  (with  the  same  number  of  years  of 
service).  Plan  M  does  not  provide  for  a 
reduction  in  the  rate  of  benefit  accrual  that 
is  directly  because  of  an  individual's 
attainment  of  any  age  as  provided  in 
paragraph  {b)(3)(i)  of  this  section.  Under 
paragraph  (b)(3)(ii)  of  this  section,  a  uniform 
limit  on  the  number  of  years  of  service  taken 
into  acc:ount  for  purposes  of  determining  the 
accrual  of  benefits  under  the  plan  is  not 
considered  to  be  a  reduction  in  the  rate  of 
benefit  accrual  that  is  indirectly  because  of 
a  participant's  attainment  of  any  age. 

(iii)  Upon  As  retirement  at  age  70,  A  will 
have  an  ac:crued  benefit  under  the  plan's 
beneGt  formula  of  35%  of  A's  average  annual 
compensation  at  age  70  (1%  per  year  of 
credited  service  x.35  years  of  credited 
service).  Plan  M  will  not  fail  to  satisfy  the 
requirements  of  section  411(b)(1)(H)  and  this 
paragraph  (b)  merely  because  the  plan 
provides  that  the  final  10  years  of  A's  service 
under  the  plan  are  not  taken  into  account  in 
determining  A's  accrued  benefit.  The  result 
would  be  the  same  if  Plan  M  provided  that 
no  participant  could  accrue  a  benefit  in 
excess  of  35%  of  the  participant's  average 
annual  compensation. 

E.\ample  3.  Assume  the  same  facts  as  in 
Example  1.  except  that  Plan  M  ptovides  that 
a  participant's  years  of  service  after 
attainment  of  social  security  retirement  age 
are  disregarded  for  purposes  of  determining 
a  participant's  accrued  benefit  under  the 
plan.  Bet:ause  a  participant  who  is  covered 
under  the  plan  after  social  security 
retirement  age  would  have  a  higher  rate  of 
benefit  accrual  if  he  or  she  were  younger  (and 
had  not  attained  social  security  retirement 
age),  that  participant's  rate  of  benefit  accrual 
is  reduced  directly  becau.se  of  the 
participant's  attainment  of  any  age  under 
paragraph  (b)(3)(i)  of  this  section. 
Consequently,  Plan  M  fails  to  satisfy  the 
requirements  of  section  411(b)(1)(H)  and  this 
paragraph  (b). 


Example  4.  (i)  Assume  the  same  facts  as  in 
Example  J.  except  that  Plan  M  provides  that 
a  participant's  compensation  after  the 
attainment  of  age  62  is  not  taken  into  account 
in  determining  the  participant's  accrued 
benefit  under  the  plan. 

(ii)  Accordingly,  the  plan's  measure  of 
average  compensation  cannot  be  used  in 
determining  a  participant's  rate  of  benefit 
accrual  because  it  does  not  apply  to 
participants  in  a  uniform  manner  that  is 
independent  of  age.  Because  a  participant 
who  is  or  could  be  covered  under  Plan  M 
after  the  attainment  of  age  62  whose 
compensation  increases  after  age  62  would 
have  a  higher  rate  of  benefit  accrual  if  the 
participant  were  younger  than  age  62,  that 
participant's  rate  of  benefit  accrual  is 
reduced  directly  because  of  the  participant's 
attainment  of  any  age  under  paragraph 
(b)(3)(i)  of  this  section.  This  reduction  occurs 
whether  or  not  there  is  any  actual  participant 
in  Plan  M  who  has  attained  age  62  or  whose 
average  annual  compensation  has  increased 
after  age  62.  Consequently,  the  plan  fails  to 
satisfy  the  requirements  of  section 
411(b)(1)(H)  and  this  paragraph  (b). 

Example  5.  (i)  Assume  the  same  facts  as  in 
Example  I.  except  that  Plan  M  is  amended 
to  cease  all  benefit  accruals  for  all 
participants  and  is  subsequently  terminated. 

(ii)  After  all  benefit  accruals  have  ceased, 
the  rate  of  benefit  accrual  of  all  participants 
is  zero.  Thus,  there  could  not  be  any 
participant  who  would  have  a  rate  of  benefit 
accrual  that  is  greater  than  zero  if  the 
participant  were  younger,  so  that  there  is  no 
reduction  in  the  rate  of  benefit  accrual  that 
is  because  of  the  individual's  attainment  of 
any  age  under  paragraph  (b)(3)  of  this 
section.  Accordingly.  Plan  M  satisfies  the 
requirements  of  section  411(b)(1)(H)  and  this 
paragraph  (b). 

Example  6.  (i)  Employer  Y  maintains  Plan 
O,  a  defined  benefit  plan  that  provides  an 
accrued  benefit  of  1%  of  a  participant's 
highest  5  consecutive  years  of  compensation, 
multiplied  by  the  sum  of  the  participant's  age 
and  years  of  .service,  payable  in  the  normal 
form  of  a  straight  life  annuity  commencing  at 
normal  retirement  age  or  the  date  of  actual 
retirement  if  later.  Plan  O  provides  that  a 
participant's  years  of  service  after  the  sum  of 
a  participant's  age  and  years  of  service  reach 
a  total  of  55  are  disregarded  for  purposes  of 
determining  the  normal  retirement  benefit. 
Participant  C  is  45  years  old  and  has  10  years 
of  credited  service  as  of  the  beginning  of  a 
plan  year.  Thus,  for  that  plan  year,  C's  rate 
of  benefit  accrual  is  1%  ofCs  highest  5 
consecutive  years  of  compensation. 

(ii)  If  C  were  younger,  for  example  age  39 
(with  the  same  years  of  service),  C  would 
have  a  rate  of  benefit  accrual  of  2%  of  C's 
highest  5  consecutive  years  of  compensation. 
Accordingly,  C's  rate  of  benefit  accrual  is 
reduced  directly  because  of  C's  attainment  of 
any  age  as  provided  in  this  paragraph 
(b)(3)(i).  Consequently.  Plan  O  fails  to  satisfy 
the  requirements  of  section  411(b)(1)(H)  and 
this  paragraph  (b).  . 

Example  7.  (i)  Plan  P  is  a  defined  benefit 
plan  that  provides  for  a  normal  retirement 
benefit  of  40%  of  a  participant's  average 
compensation  for  the  participant's  highest  3 
consecutive  years  of  compensation,  payable 
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in  the  normal  form  of  a  straight  life  annuity 
commencing  at  normal  retirement  age  or  the 
date  of  actual  retirement  if  later.  If  a 
participant  separates  from  service  prior  to 
normal  retirement  age.  Plan  P  provides  a 
benefit  equal  to  an  amount  that  bears  the 
same  ratio  to  40%  of  such  average 
compensation  as  the  participant's  actual 
number  of  years  of  service  bears  to  the 
number  of  years  of  service  the  participant 
would  have  if  the  participant's  service 
continued  to  normal  retirement  age.  As  of  the 
end  of  a  plan  year,  participant  D  is  45  years 
old  and  has  completed  20  years  of  service, 
and  participant  E  is  41  years  old  and  has 
completed  1  year  of  credited  service.  Thus, 
D's  rate  of  benefit  accrual  for  the  plan  year 
may  be  determined  as  1%  of  compensation 
for  D's  highest  3  consecutive  years,  and  E's 
rate  of  benefit  accrual  for  the  plan  year  may 
be  determined  as  1.6%  of  compensation  for 
E's  highest  3  consecutive  years. 

(ii)  If  D  were  younger  than  age  45  (with  20 
years  of  service  and  the  same  compensation 
history),  D's  rate  of  benefit  accrual  for  the 
plan  year  would  not  be  greater  than  1%  of 
compensation  for  D's  highest  3  consecutive 
years.  Thus,  there  is  no  reduction  in  the  rate 
of  benefit  accrual  for  D  that  is  directly 
because  of  the  individual's  attainment  of  any 
age  as  provided  in  paragraph  (b)(3)(i)  of  this 
section.  In  addition,  there  are  no  facts  and 
circumstances  indicating  that  D's  rate  of 
benefit  accrual  is  reduced  indirectly  because 
of  D's  attainment  of  any  age  as  provided  in 
paragraph  (b)(3)(ii)  of  this  section.  Likewise, 
if  E  were  younger  than  age  41  (with  1  year 
of  service  and  the  same  compensation 
history),  E's  rate  of  benefit  accrual  for  the 
plan  year  would  not  be  greater  than  1.6%  of 
compensation  for  E's  highest  3  consecutive 
years.  Thus,  there  is  no  reduction  in  the  rate 
of  benefit  accrual  for  E  that  is  directly 
because  of  the  individual's  attainment  of  any 
age  as  provided  in  paragraph  (b)(3)(i)  of  this 
section.  In  addition,  there  are  no  facts  and 
circumstances  indicating  that  E's  rate  of 
benefit  accrual  is  reduced  indirectly  because 
of  E's  attainment  of  any  age  under  paragraph 
(b)(3)(ii)  of  this  section.  These  same  results 
would  apply  for  any  possible  participant  in 
Plan  P.  Accordingly.  Plan  P  satisfies  the 
requirements  of  section  411(b)(1)(H)  and  this 
paragraph  (b). 

Example  8.  (i)  Plan  A  is  a  defined  benefit 
plan  that  provides  for  an  accrued  benefit  of 
2%  of  a  participant's  average  compensation 
for  the  participant's  highest  3  consecutive 
years  of  compensation  for  the  first  20  years 
of  service,  plus  1%  of  such  average 
compensation  for  years  in  excess  of  20, 
payable  in  the  normal  form  of  a  straight  life 
annuity  commencing  at  normal  retirement 
age  or  the  date  of  actual  retirement  if  later. 
However,  if  a  participant  separates  from 
service  prior  to  normal  retirement  age.  Plan 
P  provides  a  benefit  equal  to  an  amount  that 
bears  the  same  ratio  to  the  total  percentage 
of  such  average  compensation  that  the 
participant  would  have  if  service  continued 
to  normal  retirement  age  as  the  participant's 
actual  number  of  years  of  service  bears  to  the 
number  of  years  of  service  the  participant 
would  have  if  the  participant's  service 
continued  to  normal  retirement  age.  For 
participants  who  work  past  normal 


retirement  age.  Plan  A  provides  a  benefit 
equal  to  2%  per  year  for  years  of  service  not 
in  excess  of  20,  plus  the  following  rate  for 
years  of  service  in  excess  of  20:  the  sum  of 
40%  plus  the  product  of  1%  times  service  in 
excess  of  20  years,  with  that  sum  divided  by 
total  service  to  the  end  of  the  current  plan 
year.  As  of  the  beginning  of  the  plan  year 
beginning  )anuary  1.  2008.  participant  N  is 
64  years  old  and  has  completed  20  years  of 
service,  and  participant  O  is  70  years  old  and 
has  completed  20  years  of  credited  service. 
Thus,  N's  rate  of  t)enefit  accrual  for  that  plan 
year  may  be  determined  as  1.95%  of 
compensation  for  N's  highest  3  consecutive 
years  (2%  for  20  years,  plus  1%  for  1  year, 
with  that  sum  divided  by  21  equals  1.95%), 
and  O's  rate  of  benefit  accrual  for  that  plan 
year  also  may  be  determined  1.95%  of 
compensation  for  O's  highest  3  consecutive 
years  (40%  for  the  first  20  years,  plus  1%  for 
service  to  the  end  of  2008,  with  that  sum 
divided  by  21  equals  1.95%). 

(ii)  If  O  were  younger  than  age  70  (with  20 
years  of  service  and  the  same  compensation 
history),  O's  rate  of  benefit  accrual  for  the 
plan  year  would  not  be  greater  than  1.95% 
of  ccJmpensation  for  O's  highest  3 
consecutive  years.  The  same  conclusion 
applies  for  any  other  possible  participant. 
Thus,  Plan  A  satisfies  paragraph  (b)(3)(ii)  of 
this  section. 

(iii)  However,  if  Plan  A  were  instead  to 
provide  a  rate  of  benefit  accrual  for  service 
after  normal  retirement  age  equal  to  2%  for 
years  of  service  not  in  excess  of  20,  plus  1% 
for  service  in  excess  of  20,  Plan  A  would  fail 
to  satisfy  paragraph  (b)(3)(ii)  of  this  section. 
For  example,  O's  rate  of  benefit  acd^al 
would  be  1%  for  2008.  whereas  N's  rate  of 
l)enefit  accrual  would  be  1.95%  for  2008, 
even  though  the  only  difference  between  O 
and  N  is  that  N  is  younger. 

Example  9.  (i)  The  facts  are  similar  to 
Example  8,  except  that  the  formula  is  1%  of 
a  participant's  average  compensation  for  the 
participant's  highest  3  consecutive  years  of 
compensation  for  the  first  20  years,  plus  2% 
of  such  average  compensation  for  years  in 
excess  of  20,  payable  in  the  normal  form  of 
a  straight  life  annuity  commencing  at  normal 
retirement  age  or  the  date  of  actual  retirement 
if  later.  As  in  Example  8,  if  a  participant 
separates  from  service  prior  to  normal 
retirement  age.  Plan  P  provides  a  benefit 
equal  to  an  amount  that  bears  the  same  ratio 
to  the  total  percentage  of  such  average 
compensation  that  the  participant  would 
have  if  service  continued  to  normal 
retirement  age  as  the  participant's  actual 
number  of  years  of  service  biears  to  the 
number  of  years  of  service  the  participant 
would  have  if  the  participant's  service 
continued  to  normal  retirement  age.  Further, 
similar  to  the  facts  in  Example  8(iii)  of  this 
paragraph  (b)(3)(iii),  for  participants  who 
work  past  normal  retirement  age.  Plan  A 
provides  a  benefit  equal  to  1%  per  year  for 
years  of  service  not  in  excess  of  20,  plus  2% 
per  year  for  years  of  service  in  excess  of  20. 
As  of  the  beginning  of  the  plan  year 
beginning  January  1,  2008,  participant  K  is  45 
years  old  and  has  completed  10  years  of 
service,  and  participant  M  is  55  years  old  and 
has  completed  10  years  of  credited  service. 
Thus,  K's  rate  of  benefit  accrual  for  the  plan 


year  may  be  determined  as  1.33%  of 
compensation  for  K's  highest  3  consecutive 
years  (1%  for  20  years,  plus  2%  for  10  more 
years,  with  the  sum  divided  by  30  equals 
1.33%),  and  M's  rate  of  benefit  accrual  for  the 
plan  year  may  be  determined  as  1%  of 
compensation  for  O's  highest  3  consecutive 
years  (1%  for  20  years,  with  that  amount 
divided  by  20  equals  1%). 

(ii)  If  M  were  younger  than  age  55  (with  10 
years  of  service  and  the  same  compensation 
history),  M's  rate  of  benefit  accrual  for  the 
plan  year  would  he  greater  than  1%  of 
compensation  for  Ms  highest  3  consecutive 
years.  (Plan  A  also  provides  for  an 
impermissible  reduction  in  the  rate  of  benefit 
accrual  for  a  participant  whose  service 
continues  after  normal  retirement  age  in  a 
manner  that  is  comparable  to  Example  S(iii) 
of  this  paragraph  (b)(3)(iii).)  Thus,  Plan  A 
fails  to  satisfy  paragraph  (b)(3)(ii)  of  this 
section. 

Example  10.  (i)  Employer  Z  maintains  Plan 
Q,  a  defined  benefit  plan  that  provides  an 
accrued  benefit  of  $40  per  month  multiplied 
by  a  participant's  years  of  credited  service. 
Participant  F  attains  normal  retirement  age  of 
65  and  continues  in  the  full  time  service  of 
Z.  At  age  65,  F  has  30  years  of  credited 
service  under  the  plan  and  could  receive  a 
normal  retirement  benefit  of  $1,200  per 
month  ($40  X  30  years)  if  F  retires.  The  plan 
suspends  benefits  for  participants  who  work 
past  normal  retirement  age,  in  accordance 
with  section  411(a)(3)(B)  and  29  CFR 
2530.203-3  of  the  regulations  of  the 
Department  of  Labor,  and  does  not  provide 
for  any  actuarial  increase  for  employment 
past  normal  retirement  age.  Accordingly,  the 
plan  does  not  pay  F's  accrued  benefit  while 
F  remains  in  the  full  time  service  of  Z  and 
does  not  provide  for  an  actuarial  adjustment 
of  F's  accrued  benefit  because  of  delayed 
payment.  For  example,  if  F  retires  at  age  67. 
after  completing  2  additional  years  of 
credited  service  for  Z,  F  will  receive  ^benefit 
of  $1,280  per  month  ($40  x  32  years) 
commencing  at  age  67. 

(ii)  Under  Plan  Q,  the  rate  of  accrual  for  all 
participants  is  $40  per  month.  Thus,  there 
could  not  be  any  participant  who  would  have 
a  rate  of  benefit  accrual  that  is  greater  than 
$40  per  month  if  the  participant  were 
younger,  so  that  there  is  no  reduction  in  the 
rate  of  benefit  accrual  that  is  because  of  the 
individual's  attainment  of  any  age  under 
paragraph  (b)(3)(i)  of  this  section. 
Accordingly,  Plan  Q  satisfies  the 
requirements  of  section  411(b)(1)(H)  and  this 
paragraph  (b). 

Example  II.  (i)  Assume  the  same  facts  as 
in  Example  10,  except  that  the'plan  provides 
that  the  amount  of  F's  benefit  at  normal 
retirement  age  will  be  actuarially  increased 
for  delayed  retirement  (even  though  the  plan 
suspends  benefits  for  participants  who  work 
past  normal  retirement  age),  and  this 
actuarially  increased  benefit  will  be  paid  if 
it  exceeds  the  plan  formula,  but  no  actuarial 
increase  is  provided  for  any  amount  that  is 
accrued  after  normal  retirement  age.  The  plan 
takes  this  actuarial  increase  into  account  as 
part  of  the  rate  of  benefit  accrual  in  plan 
years  ending  after  F's  attainment  of  normal 
retirement  age,  as  provided  under  paragraph 
(b)(2)(ii)  of  this  section. 
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(ii)  Under  section  4t  1(b)(1)(H)  and  this 
paragraph  (b).  F's  employment  past  normal 
retirement  age  cannot  cause  F's  rate  of  benefit 
accrual  for  any  year  to  be  less  than  S40  for 
the  year.  Plan  Q  satisfies  this  requirement  for 
the  first  year  after  normal  retirement  age 
because,  under  the  plan.  F  is  entitled  to 
receive,  upon  retirement  at  the  end  of  the 
year  when  F  is  age  66,  an  actuarially 
increased  benefit  of  $1,344.68  per  month,  so 
that  the  rate  of  benefit  accrual  for  the  year  is 
$144.68  (which  is  $1,344.68  minus  $1,200). 

(iii)  Further,  for  the  second  year  past 
normal  retirement  age  ending  when  F  is  age 
67.  F  must  be  entitled  to  a  rale  of  benefit 
accrual  of  at  least  $149.50  per  month,  which 
is  the  highest  rate  of  benefit  accrual  under 
Plan  Q  for  any  younger  participant  with  32 
years  of  service  at  the  end  of  the  year.  (In 
these  facts,  all  participants  have  a  rate  of 
accrual  of  $40  until  normal  retirement  age 
and  a  participant  who  is  age  66  with  32  years 
of  service  at  the  end  of  the  year  would  have 
a  rate  of  benefit  accrual  of  $149.50  due  to  an 
actuarial  increase  on  an  age  65  benefit  of 
$1,240  per  month.)  Under  the  plan,  F  is 


entitled  to  receive,  upon  retirement  at  age  67. 
an  actuarially  increased  benefit  of  $1,511.39 
per  month.  Plan  Q  satisfies  the  requirement 
that  F  be  entitled  to  the  highest  rate  of  benefit 
accrual  provided  to  any  younger  participant 
because  the  rate  of  benefit  accrual  in  that 
year  ($1,511.39  minus  $1,344.68  equals 
$166.71)  is  not  less  than  what  the  rale  would 
be  for  F  if  F  were  younger.  These  same 
results  would  apply  for  any  possible 
participant  in  Plan  Q.  Accordingly,  Plan  Q 
satisfies  the  requirements  of  section 
411(b)(1)(H)  and  this  paragraph  (b). 

Example  J2.  (i)  Employer  Z  maintains  Plan 
R.  a  defined  benefit  plan  that  provides  an 
accrued  benefit  of  2%  of  the  average  of  a 
participant's  high  3  consecutive  years  of 
compensation  multiplied  by  the  participant's 
years  of  credited  service  under  the  plan. 
Participant  G,  who  has  attained  normal 
retirement  age  (age  65)  under  the  plan, 
continues  in  the  full  time  service  of  Z.  At 
normal  retirement  age,  G  has  average 
compensation  of  $40,000  for  G's  high  3 
consecutive  years  and  has  10  years  of 
credited  service  under  the  plan.  Thus,  at 


normal  retirement  age,  G  is  entitled  to  receive 
an  annual  normal  retirement  benefit  of 
$8,000  ($40,000  X  .02  x  10  years).  Payment 
of  G's  retirement  benefit  is  not  suspended, 
and  the  plan  provides  that  retirement 
benefits  that  commence  after  a  participant's 
normal  retirement  age  are  actuarially 
increased  for  late  retirement.  Under  the  plan 
provision  relating  to  actuarial  increase,  the 
actuarial  increase  for  the  plan  year  is  made 
to  the  benefit  that  would  have  been  paid  had 
the  participant  retired  as  of  the  end  of  the 
preceding  plan  year.  The  plan  then  provides 
the  greater  of  this  actuarially  increased 
benefit  and  benefits  under  the  plan  formula 
based  on  continued  service,  thereby 
including  the  actuarial  increase  in  the  rate  of 
benefit  accrual  in  plan  years  ending  after  G's 
attainment  of  normal  retirement  age,  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section.  The  foregoing  is  illustrated  in  the 
following  table  with  respect  to  certain  years 
of  credited  service  performed  by  G  after 
attaining  normal  retirement  age  65.  (Certain 
numbers  may  not  total  due  to  rounding.) 


Age  at  start 
of  plan  year 


(1) 


65 
66 
67 
68 
69 
70 


Years  of 
service 
at  start 
of  plan 

"  year 


(2) 


10 
11 
12 
13 
14 
15 


Average 
pay  for  high 
3  consecu- 
tive years  at 
start  of  plan 
year 


(3) 


$40,000 
42,000 
58,000 
60.000 
66,000 
68.000 


Plan  for- 
mula at  start 
of  plan  year 
(02  times 
column  2 
times  col- 
umn 3) 


(4) 


S8,000 
9,240 
13,920 
15,600 
18.480 
20.400 


Additional 
accruals  for 

the  plan 
year  under 
plan  formula 
(column  4 
minus  col- 
umn 4  for 
prior  year) 

(5) 


n/a 
$1,240 
4.680 
1.680 
2.880 
1,920 


Annual  ben- 
efit, as  actu- 
arially in- 
creased 
(column  8 
from  prior 
year  actuari- 
ally in- 
creased) 

(6) 


n/a 
$8,964 
10.386 
15.697 
17,762 
20.998 


Actuarial  in- 
crease on 
the  tienefit 

at  prior  age 
(column  6 
minus  col- 
umn 8  for 
pnor  year) 

(7) 


n/a 
964 
1,142 
1.777 
2,065 
2.509 


Annual  ben- 
efit to  which 
C  is  entitled 
at  start  of 

year 

(greater  of 

column  4 

and  column 

6) 

(8) 


$8,000 
9,240 
13,920 
15.697 
18.480 
20,989 


Annual  ben- 
efit as  per- 
cent of  aver- 
age pay  col- 
umn 8  +  col- 
umn 3) 
(percent) 


(9) 


20 

22 

24 

26.16 

28.1 

30.87 


Rate  of  ben- 
efit accrual 
(column  9 

less  column 
9  for  prior 

year) 
(percent) 


(10) 


2 
2 

2 

2.16 
2 
2.87 


(ii)  In  the  year  G  is  69  at  the  beginning 
of  the  year,  G's  rate  of  benefit  accrual 
(1.84%  of  the  average  high  3 
consecutive  years  of  compensation)  is 
lower  than  the  rate  of  benefit  accrual 
that  would  apply  to  a  younger 
participant  because  a  participant  who  is 
younger  than  age  65  with  the  same 
number  of  years  of  credited  service  and 


compensation  history  would  have  a  rate 
equal  to  2%  of  average  high  3 
consecutive  years  of  compensation. 
Accordingly.  Plan  R  fails  to  satisfy  the 
requirements  of  section  411(bKl)(H)  and 
this  paragraph  (b). 

Example  13.  (i)  The  facts  are  the  same  as 
in  Example  10,  except  that,  under  the  plan 
provisions  relating  to  retirement  after  normal 
retirement  age.  a  participant's  benefit  is  equal 


to  the  sum  of  the  benefit  that  would  have 
been  paid  had  the  participant  retired  as  of  the 
end  of  the  preceding  plan  year  and  the 
greater  of  the  actuarial  increase  for  the  plan 
year  on  that  amount  or  the  otherwise 
applicable  accrual  for  the  plan  year  under  the 
plan  formula.  The  foregoing  is  illustrated  in 
the  following  table  with  respect  to  certain 
years  of  credited  service  performed  by  G  after 
attaining  normal  retirement  age  65. 


Age  at  start 
of  p<an  year 


(1) 


65 
66 
67 
68 


Years  of 

service 

at  start 

of  plan 

year 


(2) 


10 
11 
12 
13 


Average 
pay  tor  high 
3  consecu- 
tive years  at 
start  of  plan 
year 


(3) 


$40,000 
42.000 
58.000 
60.000 


Plan  for- 
mula at  start 
of  plan  year 
(02  times 
column  2 
times  col- 
umn 3) 


(4) 


$8,000 

9,240 

13,920 

15,600 


Additional 
accruals  for 

the  plan 
year  under 
plan  formula 
(column  4 
minus  col- 
umn 4  for 
prior  year) 


(5) 


n/a 

$1,240 

4,680 

1,680 


Annual  t)en- 
efit,  as  actu- 
arially in- 
creased 
(column  8 
from  pnor 
year  actuari- 
ally in- 
creased) 


(6) 


n/a 
$8,964 
10.386 
15.697 


Actuarial  in- 
crease on 
the  benefit 

at  prior  age 
(column  6 
minus  col- 
umn 8  for 
prior  year) 


(7) 


n/a 
$964 
1,142 
1.777 


Annual  ben- 
efit to  which 
C  is  entitled 
at  start  of 
yeare 
(column  8  at 
prior  age 
plus  the 
greater  of 
column  5 
and  column 
7) 

(8) 


$8,000 

9.240 

13.920 

15.697 


/Annual  ben- 
efit as  per- 
cent of  aver- 
age pay  col- 
umn 8  +  col- 
umn 3) 
(percent) 


(9) 


20% 
22 
24 
26.16 


Rate  of  ben- 
efit accrual 

(column  9 
less  column 

9  for  prior 
year) 

(percent) 


(10) 


2% 
2 
2 
2.16 
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Age  at  start 
of  plan  year 

(1) 

Years  of 

service 

at  start 

of  pliin 

year 

(2) 

Average 
pay  for  high 
3  consecu- 
tive years  at 
start  of  plan 
year 

(3) 

Plan  for- 
mula at  start 
of  plan  year 
(.02  times 
column  2 
times  col- 
umn 3) 

(4) 

Additional 
accruals  for 

the  plan 
year  under 
plan  formula 
(column  4 
minus  col- 
umn 4  for 
prior  year) 

(5) 

Annual  ben- 
efit, as  actu- 
arially in- 
creased 
(column  8 
frdfn  prior 
year  actuari- 
ally in- 
creased) 

(6) 

Actuarial  in- 
crease on 
the  benefit 

at  prior  age 
(column  6 
minus  col- 
umn 8  for 
prior  year) 

(7) 

Annual  ben- 
efit to  which 
C  is  entitled 
at  start  of 
yeare 
(column  8  at 
prior  age 
plus  the 
greater  of 
column  5 
and  column 
7) 

(8) 

Annual  ben- 
efit as  per- 
cent of  aver- 
age pay  col- 
umn 8  +  col- 
umn 3) 
(percent) 

(9) 

Rate  of  ben- 
efit accmal 

(column  9 
less  column 

9  for  prior 
year) 

(percent) 

(10) 

09  

14 
15 

66.000 
68,000 

18,480 
20,400 

2,880 
1.920 

17.762 
21,098 

2,065 
2,521 

18,577 
21.098 

28.1 
31.03 

2 

70  

2.93 

(ii)  In  the  year  G  is  69  at  the  beginning  of 
the  year.  G's  rate  of  benefit  accrual  (2%  of  the 
average  high  3  consecutive  years  of 
compensation)  is  not  lower  than  the  rate  that 
would  apply  to  G  if  G  were  younger.  For 
example,  if  G  were  age  68  with  the  same  14 
years  of  credited  service  and  compensation 
history  that  G  has  at  age  69.  G  would  have 
a  rate  of  lienefit  accrual  equal  to  2%  of 
average  high  3  consecutive  years  of 
compensation  (in  contrast  to  Example  12  in 
which  the  rate  is  1.84%  for  an  employee  who 
is  age  69  with  14  years  of  service,  but  would 
be  2%  for  younger  employees  with  the  same 
service  and  compensation  history).  Similar 
results  would  apply  for  any  other  potential 
younger  participant  in  Plan  R.  Accordingly. 
Plan  R  satisfies  the  requirements  of  section 
411(b)(1)(H)  and  this  paragraph  (b). 

(iii)  The  decrease  in  G's  rate  of  benefit 
accrual  from  2.16%  to  2%  from  age  68  to  age 
69  is  not  an  impermissible  reduction  because 
of  age.  Under  paragraph  (b)(3)  of  this  section, 
the  determination  of  whether  an  ~ 
impermissible  reduction  occurs  because  of 
age  is  made  by  comparing  any  potential 
participant's  rate  of  benefit  accrual  to  what 
the  rate  would  be  if  the  participant  were 
younger  (but  with  the  same  years  of  service, 
compensation  history,  and  any  other  relevant 
factors  taken  into  account  under  the  plan), 
not  by  comparing  a  participant's  rate  in  one 
year  to  that  participant's  rate  in  an  earlier 
year.  As  indicated  in  paragraph  (ii)  of  this 
Example  13,  the  rate  of  benefit  accrual  for  a 
participant  who  is  age  69  with  14  years  of 
service  at  the  beginning  of  the  year  is 
compared  with  the  rate  for  all  younger 
participants  with  the  same  service  and 
compensation  history.  Similarly,  the  2.16% 
rate  for  a  participant  who  is  age  68  with  13 
years  of  service  at  the  beginning  of  the  year 
is  compared  with  the  rate  for  all  younger 
participants  with  the  same  service  and 
compensation  history.  Thus,  for  example,  if 
G  were  age  67  with  the  same  13  years 
credited  service  and  high  3  years  of 
compensation  equal  to  $60,000  that  G  has  at 
age  68,  G  would  have  a  rate  of  benefit  accrual 
equal  to  2.08%  of  average  high  3  consecutive 
years  of  compensation. 

(4)  Certain  adjustments  for  benefit 
distributions — (i)  In  general.  Under 
section  411(b)(l)(H)(iii)(I),  a  defined 
benefit  plan  may  provide  that  the 
requirement  for  continued  benefit 
accrual  imder  section  411(b)(l}(H)(i) 


and  this  paragraph  (b)  for  a  plan  year  is 
treated  as  satisfied  to  the  extent  of  the 
actuarial  equivalent  of  benefits 
distributed,  as  provided  in  this 
paragraph  (b)(4).  Distributions  made 
before  the  participant  attains  normal 
retirement  age  or  during  a  period  that  is 
not  "section  203(a)(3)(B)  service,"  as 
defined  in  29  CFR  2530.203-3(c)  of  the 
regulations  of  the  Department  of  Labor, 
may  not  be  taken  into  accoimt  tmder 
this  paragraph  (b)(4). 

(ii)  Amount  of  the  adjustment  for 
benefits  distributed.  A  defined  benefit 
plan  does  not  violate  paragraph  (b)  of 
this  section  for  a  plan' year  merely 
because  the  rate  of  benefit  accrual  is 
reduced  (but  not  below  zero)  to  the 
extent  of  the  actuarial  equivalent  of  plan 
benefit  distributions  made  to  the 
participant  diuing  the  plan  year.  For 
this  purpose,  distributions  made  during 
the  plan  year  generally  are  disregarded 
for  that  year  to  the  extent  the  actuarial 
value  of  the  distributions  exceeds  the 
actuarial  value  of  distributions  that 
would  have  been  made  during  the  plan 
year  had  distribution  of  the  participant's 
accrued  benefit  commenced  at  the 
beginning  of  the  plan  year  (or,  if  later, 
at  the  participant's  normal  retirement 
age)  in  the  normal  form  of  benefit.  (But 
see  paragraph  (b)(4)(iii)  of  this  section 
for  rules  taking  this  excess  into  accoimt 
at  the  end  of  the  current  year  and  in 
future  years.)  In  addition,  in  any  case  in 
which  the  participant's  benefits  are 
being  distributed  in  an  optional  form  of 
benefit  imder  which  the  amoimt  payable 
annually  is  less  than  the  amotmt 
payable  imder  the  plan's  normal  form  of 
benefit  (for  example,  a  QJSA  imder 
which  the  annual  benefit  is  less  than  the 
amount  payable  annually  under  a 
straight  life  annuity  normal  form),  the 
plan  may  treat  the  participant  as 
receiving  payments  under  an  actuarially 
equivalent  normal  form  of  benefit  for 
the  plan  year  and  all  future  plan  years. 

(iii)  Treatment  of  accelerated  benefit 
payments — (A)  Accelerated  benefit 
payments.  This  paragraph  (b)(4)(iii) 


applies  if  the  actuarial  value  of  the 
distributions  made  to  the  participant 
during  a  plan  year  exceeds  the  actuarial 
value  of  the  distributions  that  would 
have  been  made  during  the  plan  year 
had  distributions  commenced  at  the 
beginning  of  the  plan  year  (or,  if  later, 
at  the  participant's  normal  retirement 
age)  in  the  normal  form  of  benefit.  In 
sudi  a  case,  the  excess  payments 
(referred  to  as  accelerated  benefit 
payments)  are  converted  to  an 
actuarially  equivalent  stream  of  annual 
benefit  payments  under  the  plan's 
normal  form  of  benefit,  commencing  at 
the  beginning  of  the  next  plan  year.  This 
conversion  must  be  based  on  the  same 
actuarial  assumptions  used  under  the 
plan  to  determine  the  distributions 
made  to  the  participant  during  the  plan 
year.  For  purposes  of  this  paragraph 
(b)(4)(iii),  the  actuarially  equivalent 
stream  of  annual  benefit  payments  is 
referred  to  as  the  annuity  equivalent  of 
accelerated  benefit  payments. 

(B)  Credit  for  annuity  equivalent  of 
accelerated  benefit  payments.  For 
purposes  of  applying  paragraphs 
(b)(4)(ii)  and  (iii)(C}  of  this  section,  the 
annuity  equivalent  of  accelerated 
benefit  payments  is  deemed  to  be  paid 
to  the  participant  in  each  plan  year  that 
begins  after  the  plan  year  during  which 
any  accelerated  benefit  payment  under 
paragraph  (b)(4)(iii)(A)  of  this  section  is 
made. 

(C)  Effect  of  accelerated  benefit 
payments  on  rate  of  benefit  accrual.  If 
any  accelerated  benefit  payments  under 
paragraph  (b)(4)(iii){A)  of  this  section 
have  been  made  to  a  participant,  then, 
in  lieu  of  determining  the  participant's 
rate  of  benefit  accrual  under  paragraph 
(b)(2)(ii)  of  this  section,  the  participant's 
rate  of  benefit  accrual  for  a  plan  year  is 
determined  as  the  excess  (if  any)  of — 

(1)  The  sum  of  the  annual  benefit  to 
which  the  participant  is  entitled  at  the 
end  of  the  current  plan  year,  assuming 
payment  commences  in  the  normal  form 
at  the  end  of  the  current  plan  year,  plus 
the  amount  deemed  paid  in  the  next 
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plan  year  under  the  annuity  equivalent 
of  accelerated  benefit  payments;  over 

(2)  The  sum  of  the  annual  benefit  to 
which  the  participant  was  entitled  at  the 
end  of  the  preceding  plan  year, 
assuming  that  payment  commences  in 
the  normal  form  at  the  later  of  normal 
retirement  age  and  the  end  of  the 
preceding  plan  year,  plus  the  amount 
deemed  paid  during  the  ciurent  plan 
year  under  the  annuity  equivalent  of 
accelerated  benefit  payments. 

(iv)  Examples.  The  provisions  of  this 
paragraph  {b){4)  may  be  illustrated  by 
the  following  examples.  In  each  of  the 
examples,  except  as  otherwise 
indicated,  normal  retirement  age  is  65 
and  the  birthday  of  each  participant  is 
assumed  to  be  January  1.  In  addition, 
except  as  otherwise  indicated,  the  plan 
contains  no  limitations  on  the 
maximum  amount  of  benefits  the  plan 
will  pay  to  any  participant  (other  than 
the  limitations  imposed  by  section  415), 
on  the  maximum  number  of  years  of 
credited  service  taken  into  account 
under  the  plan,  or  on  the  compensation 
used  for  purposes  of  determining  the 
amount  of  any  participant's  normal 
retirement  benefit  (other  than  the 
limitation  imposed  by  section 
401(a)(17))  and  the  plan  uses  the 
following  actuarial  assumptions  for 
purposes  of  determining  the  amount  of 
any  participant's  accrued  benefit  (other 
than  the  limitation  imposed  by  section 
401(a)(17)).  and  the  plan  uses  the 
following  actuarial  assumptions  in 
determining  actuarial  equivalence:  a 
7.5%  rate  of  interest  and  the  83  GAM 
(male)  mortality  table.  The  examples  are 
as  follows: 

Example  1.  (i)  Facts  relating  to  the  year  in 
which  participant  attains  age  65.  Employer  Z 
maintains  Plan  Q.  a  deflned  benefit  plan  that 
provides  an  accrued  benefit  of  $40  per  month 
multiplied  by  the  participant's  years  of 
credited  service.  Participant  F  attains  normal 
retirement  age  of  63  on  January  1  and 
continues  in  the  full  time  service  of  Z.  At  the 
end  of  the  year  in  which  F  attains  age  63,  F 
has  30  years  of  credited  service  under  the 
plan  and  could  receive  an  accrued  benefit  of 
SI. 200  per  month  (S40  x  30  years)  if  F  retires. 
Plan  Q  does  not  suspend  payment  of  benefits 
for  participants  who  work  past  normal 
retirement  age  and  F  commences  benefit 
payments  at  normal  retirement  age.  (These 
are  the  same  facts  as  in  Example  10  of 


paragraph  (b)(3)(iii)  of  this  section,  except 
that  the  Plan  Q  does  not  provide  for  the 
suspension  of  normal  retirement  benefit 
payments.)  The  plan  offsets  the  value  of  the 
benefit  distributions  against  benefit  accruals 
in  plan  years  ending  after  the  participant's 
attainment  of  normaF  retirement  age,  as 
permitted  by  paragraph  (b)(4)(ii)  of  this 
section.  Participant  F  (who  remains  in  the 
full  time  service  of  Y)  receives  12  monthly 
benefit  payments  after  attainment  of  age  65 
and  prior  to  attainment  of  age  66.  The  total 
monthly  beneHt  payments  of  $14,400  ($1,200 
X  12  payments)  have  an  actuarial  value  at  the 
end  of  the  year  in  which  F  turns  65  of 
S13.118  (reflecting  interest  and  mortality) 
which  would  produce  a  monthly  life  annuity 
benefit  of  $145  commencing  at  age  66.  The 
rate  of  benefit  accrual  otherwise  appiic:able 
under  the  plan  formula  for  the  year  of 
credited  service  F  completes  after  attaining 
normal  retirement  age  is  $40  per  month. 

(ii)  Conclusions  relating  to  the  year  in 
which  F  attains  age  65.  Because  the  actuarial 
value  (determined  as  a  monthly  benefit  of 
$145)  of  the  benent  payments  made  during 
the  first  year  after  F's  attainment  of  normal 
retirement  age  exceeds  the  benefit  accrual 
otherwise  applicable  for  the  first  year  after 
F's  attainment  of  normal  retirement  age,  the 
plan  is  not  required  to  accrue  benefits  on 
behalf  of  F  for  the  one  year  of  credited 
service  after  F's  attainment  of  normal 
retirement  age  and  the  plan  is  not  required 
to  increase  F's  monthly  benefit  payment  of 
$1,200  during  the  vear  in  which  F  attains  age 
65. 

(iii)  Facts  relating  to  the  year  in  which  F 
attains  age  66.  Assume  F  receives  12 
additional  monthly  benefit  payments  the 
next  year  prior  to  F's  retirement  at  the  end 
of  the  next  year  when  F  attains  age  66.  The 
total  monthly  benefit  payments  of  $14,400 
(SI  .200  X  12  payments)  have  an  actuarial 
value  at  the  end  of  that  year  of  $15,135 
(reflecting  interest  and  mortality)  which 
would  produce  a  monthly  benefit  payment  of 
$149  commencing  at  age  67.  The  rate  of 
benefit  accrual  otherwise  applicable  under 
the  plan  formula  for  the  additional  year  of 
credited  service  F  completed  that  year  is  $40 
per  month. 

(iv)  Conclusions  relating  to  the  year  in 
which  F  attains  age  66.  Because  the  actuarial 
value  (determined  as  a  monthly  benefit  of 
$149)  of  the  benefit  payments  made  during 
that  year  exceeds  the  benefit  accrual 
otherwise  applicable  for  the  additional  year 
of  credited  service,  the  plan  is  not  required 
to  a{;crue  benefits  on  behalf  of  F  for  the 
set:ond  vear  of  credited  servic;e  F  completed 
after  attaining  normal  retirement  age  and  the 
plan  is  not  required  to  increase  F's  monthly 
benefit  payment  of  $1,200. 


Example  2.  (i)  Facts.  Employer  Z  maintains 
Plan  R,  a  defined  benefit  plan  that  provides 
an  accrued  benefit  of  2%  of  the  average  of  a 
participant's  high  3  consecutive  years  of 
compensation  multiplied  by  the  participant's 
years  of  credited  service  under  the  plan. 
Payment  of  a  participant's  retirement  benefit 
is  not  suspended,  and  the  plan  provides  that 
retirement  benefits  that  commence  after  a 
participant's  normal  retirement  age  are 
actuarially  increased  for  late  retirement. 
Under  the  plan  provision  relating  to  actuarial 
increase,  the  actuarial  increase  for  the  plan 
year  is  made  to  the  benefit  that  would  have 
been  paid  had  the  participant  retired  as  of  the 
end  of  the  preceding  plan  year.  The  plan  then 
provides  the  greater  of  this  actuarially 
increased  benefit  and  benefits  under  the  plan 
formula  based  on  continued  service,  thereby 
including  the  actuarial  increase  in  the  rate  of 
benefit  accrual  in  plan  years  ending  after 
attainment  of  normal  retirement  age,  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section.  Participant  G,  who  has  attained 
normal  retirement  age  (age  65)  under  the 
plan,  continues  in  the  full  time  service  of  Z. 
At  normal  retirement  age.  G  has  average 
compensation  of  $40,000  for  G's  high  3 
consecutive  years  and  has  10  years  of 
credited  service  under  the  plan.  Thus,  at 
normal  retirement  age.  G  is  entitled  to  receive 
an  annual  normal  retirement  benefit  of 
$8,000  ($40,000  X  .02  x  10  years).  G 
continues  working  after  normal  retirement 
age,  with  G's  average  compensation 
increasing  to  $68,000  at  age  70.  (The  facts  in 
this  Example  2  are  the  same  as  Example  13 
of  paragraph  (b)(3)(ii)  of  this  section,  except 
that  the  employee  does  not  retire  at  age  70, 
but  continues  in  the  full  time  service  of  Z.) 
Upon  G's  attainment  of  age  70.  the  plan 
commences  benefit  payments  to  G.  The 
annual  benefit  paid  to  G  in  the  first  plan  year 
is  $21,098.  in  determining  the  annual  benefit 
payable  to  G  in  each  subsequent  plan  year, 
the  plan  offsets  the  value  of  benefit 
distributions  made  to  the  pariicipant  by  the 
close  of  the  prior  plan  year  against  benefit 
accruals  otherwise  applicable  in  plan  years 
during  which  such  distributions  were  made, 
as  permitted  by  paragraph  (b)(4)(ii)(B)  of  this 
section. 

(ii)  Conclusion.  Accordingly,  for  each 
subsequent  plan  year,  G  is  entitled  under  the 
plan  to  receive  benefit  payments  based  on  G's 
benefit  at  the  close  of  the  prior  plan  year, 
plus  the  excess  (if  any)  of  the  benefit  for  the 
plan  year  determined  under  the  plan  formula 
otherwise  applicable  over  the  value  of  total 
benefit  distributions  made  to  G  during  the 
plan  year.  The  foregoing  is  illustrated  in  the 
following  table  with  respect  to  certain  years 
of  credited  service  performed  by  G  while 
benefits  were  being  distributed  to  G. 
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Annual  benefit 

to  which  G  is 

entitled  at  end 

Age  at  start  of  plan 
year 

Years  of 

service  at 

start  of  plan 

year 

Average  pay  for 
high  3  consecu- 
tive years  at 
start  of  plan 
year 

Plan  fonnula  at 

start  of  plan 

year  (.02  times 

column  2  times 

column  3) 

Additional  ac- 
cruals for  the 

plan  year  under 

plan  formula 

(column  4 

minus  column  4 
for  prior  year) 

Benefit  distribu- 
tions made  dur- 
ing the  prior 
year 

Annual  Ijenefit 

that  is  actuarial 

equivalent  of 

column  6 

of  the  year 
(column  8  for 
prior  year,  plus 
the  excess,  if 
any  of  column  5 
for  ttie  current 
year,  over  col- 
umn 7  for  cur- 
rent year) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7)   ' 

(8) 

70  

15 

$68,000 

$20,400 

$1,920 

none 

none 

$21,098 

71  

16 

70.000 

22,400 

2.000 

21,098 

2.799 

21,098 

72  : 

17 

18 

90,000 
100,000 

30,600 
36,000 

8.200 
5,400 

21,098 
26.407 

2,891 
3,743 

26,407 

73  

28,065 

Example  3.  (i)  Facts  relating,  to  the  year  in 
which  a  participant  attains  age  65.  Plan  X 
provides  an  accrued  benefit  equal  to  1%  of 
the  average  of  a  participant's  highest  3 
consecutive  years  of  compensation  Umes  the 
participant's  years  of  service,  payable  in  the 
normal  form  of  a  straight  life  annuity 
cx)mmencing  at  normal  retirement  age  or  at 
the  date  of  actual  retirement  if  later.  Plan  X 
permits  a  pariicipant  who  is  an  employee  to 
commence  distributions  after  attainment  of 
normal  retirement  age  (age  65)  and  provides 
for  benefits  otherwise  accrued  after  normal 
retirement  age  to  be  offset  by  the  actuarial 
equivalent  of  any  benefit  distributions  made 
to  the  pariicipant.  Plan  X  provides  for  a 
pariicipant  who  does  not  commence 
distributions  to  receive  an  actuarial  increase 
for  the  year  from  the  amount  payable  at  the 
end  of  the  preceding  year  (if  greater  than  the 
amount  otherwise  accrued  for  H  during  the 
year  under  X's  formula).  Pariicipant  H  attains 
age  65  on  the  first  day  of  a  plan  year  when 
Participant  H's  average  highest  3  consecutive 
years  of  compensation  is  $60,000  and  H  has 
20  years  of  service.  Accordingly,  Pariicipant 
H's  accrued  benefit  at  the  beginning  of  the 
year  is  equal  to  a  straight  life  annuity  of 
$1,000  per  month  (20%  times  $60,000 
divided  by  12)  commencing  at  the  beginning 
of  the  year.  Pariicipant  H  elects  to  receive  a 
single-sum  distribution  of  $130,389  at  the 
beginning  of  the  year,  which  is  equal  to  the 
present  value  of  H's  accrued  benefit  under 
section  417(e)  at  that  time.  Participant  H 
continues  to  work  through  the  end  of  the 
plan  year  and  at  the  end  of  the  year  has 
average  compensation  of  $60,000  for  the  year. 
Plan  X  uses  the  actuarial  assumptions 
specified  in  section  417(e)  for  purposes  of 
determining  actuarial  equivalence.  For 
purposes  of  this  Example  3,  the  applicable 
interest  rate  under  section  417(e)  is  assumed 
to  be  6%,  and  the  applicable  moriality  table 
under  section  417(e)  is  the  moriality  table  in 
effect  on  January  1,  2003. 

(ii)  Conclusion  relating  to  effect  of 
distributions  made  in  the  year  H  attains  age 
65.  Under  this  paragraph  Cb){4).  H  would 
otherwise  accrue  an  additional  monthly 
benefit  of  $50  for  the  additional  year  of 
service  under  the  plan's  formula  (21%  times 
$60,000  minus  20%  times  $60,000,  divided 
by  12).  The  plan  is  permitted  under  section 
411(b)(l)(H)(iii)(I)  to  offset  additional 
accruals  otherwise  applicable  after  normal 


retirement  age  by  the  actuarial  value  of 
distributions  made  during  the  year.  However, 
under  paragraph  (b)(4)(ij)  of  this  section, 
distributions  made  during  a  plan  year  are 
disregarded  to  the  extent  that  the  actuarial 
value  of  the  distributions  exceeds  the 
actuarial  value  of  distributions  that  would 
have  been  made  during  the  plan  year  had 
distribution  of  the  pariicipant's  accrued 
benefit  commenced  at  the  beginning  of  the 
plan  year  under  the  plan's  normal  form. 

(iii)  Conclusion  relating  to  calculations  for 
distribution  made  in  the  year  H  attains  age 
65.  At  the  end  of  the  year,  the  actuarial  value 
of  the  distribution  made  to  H  ($130,389  plus 
interest  and  mortality  for  the  year  equals 
$139,812)  is  greater  than  the  year  end 
actuarial  value  of  distributions  that  would 
have  been  made  during  the  plan  year  had 
distribution  of  the  participant's  accrued 
benefit  at  the  beginning  of  the  plan  year 
commenced  in  the  normal  form  at  the 
beginning  of  the  plan  year  (which  i"  $12,470, 
based  on  the  plan's  actuarial  assun.ptions). 
Accordingly,  the  $127,342  excess  (referred  to 
as  an  accelerated  benefit  payment)  is 
disregarded  in  the  current  year.  (However,  as 
described  below,  the  annuity  equivalent  of 
the  $127,342  is  deemed  to  be  paid  to  H 
commencing  at  the  beginning  of  the  first  plan 
year  after  the  plan  year  during  which  the 
accelerated  benefit  payment  is  made.) 

(iv)  Conclusion  relating  to  rate  of  benefit 
accrual  for  the  year  H  attains  age  65.  To 
determine  the  rate  of  benefit  accrual  for  the 
year  in  which  H  attains  age  65,  the  annuity 
equivalent  of  accelerated  benefit  payments  is 
calculated  and,  under  paragraph  (b)(4)(iii)(C) 
of  this  section,  this  amount  is  treated  as  pari 
of  the  benefit  payable  at  the  end  of  the  year 
in  calculating  the  rate  of  benefit  accrual  for 
the  year.  In  this  Example  3,  the  annuity 
equivalent  of  the  $127,342  accelerated 
benefit  payment  equals  a  straight  life  annuity 
of  $1,000  per  month  commencing  at  the 
beginning  of  the  next  plan  year.  Thus,  for 
purposes  of  applying  paragraph  (b)(4)(iii)  of 
this  section  to  determine  the  rate  of  benefit 
accrual  for  the  plan  year  in  which  H  attains 
age  65,  paragraph  (b)(4)(iii)(C)(l)  of  this 
section  is  an  annual  straight  life  annuity 
commencing  at  end  of  the  year  equal  to 
$1,000  (the  sum  of  the  annual  benefit  to 
which  the  H  is  entitled  at  the  end  of  the  plan 
year,  which  is  zero  in  this  case,  plus  the 
amount  deemed  paid  in  the  next  plan  year 


under  the  annuity  equivalent  of  accelerated 
benefit  payments,  which  is  $1,000  in  this 
case)  and  the  amount  in  paragraph 
(b)(4)(iii)(C)(2)  of  this  section  is  an  annual 
straight  life  annuity  commencing  at  end  of 
the  preceding  plan  year  equal  to  $1 ,000. 
Thus,  H's  rate  of  benefit  accrual  for  the  year 
is  zero. 

(v)  Conclusion  relating  to  whether  rate  of 
benefit  accrual  for  year  H  attains  age  65 
satisfies  section  41 1(b)(1)(H).  Under 
paragraph  (b)(4)(ii)  of  this  section,  a  plan  may 
reduce  the  rate  of  benefit  accrual  otherwise 
applicable  to  the  extent  of  distributions  made 
during  the  year.  The  actuarial  equivalent  of 
$12,470  (the  actuarial  value  of  the  12  $1,000 
monthly  payments  deemed  paid  to  H  during 
the  plan  year  under  paragraph  (b)(4)(ii)  of 
this  section)  is  a  straight  life  annuity 
commencing  at  the  end  of  the  plan  year  equal 
to  $98  per  month.  Thus,  the  otherwise 
applicable  accrual  for  the  year  may  be 
reduced  (but  not  below  zero)  by  $98  per 
month.  The  highest  rate  of  benefit  accrual  for 
any  pariicipant  with  H's  service  and 
compensation  history  who  is  younger  is  an 
annual  straight  life  annuity  of  $50  per  month. 
Because  the  permissible  reduction  of  $98  per 
month  is  not  less  than  the  otherwise 
applicable  accrual  of  $50  per  month.  Plan  X 
is  not  required  by  this  paragraph  (b)  for  the 
year  and  section  411(b)(1)(H)  to  provide  H 
with  any  additional  accruals  for  the  year. 

(vi)  Conclusion  relating  to  rate  of  benefit 
accrual  for  year  H-attains  age  65  if  no 
distribution  were  made.  If  Pariicipant  H  had 
not  elected  to  receive  any  distribution  during 
the  plan  year,  then  H's  accrued  benefit  at  the 
end  of  the  year  would  be  a  straight  life 
annuity  of  $1 ,098  per  month  commencing  at 
the  end  of  the  year  (which  is  actuarially 
equivalent  to  a  straight  life  annuity  of  $1,000 
per  month  commencing  at  the  beginning  of 
the  year).  Thus,  H's  rate  of  benefit  accrual  for 
that  year  would  be  $98  (but  no  adjustments 
for  any  distribution  would  apply). 

(vii)  Facts  relating  to  next  year  in  which  H 
attains  age  66.  Participant"  H  works  another 
year  and  H's  average  compensation  becx)mes 
$70,000.  Under  this  paragraph  (b)(4),  H 
would  otherwise  accrue  an  additional 
monthly  benefit  of  $233  for 'the  additional 
year  of  service  under  the  plan's  formula  (22% 
times  $70,000,  minus  21%  times  $60,000, 
divided  by  12).  However,  the  plan  is 
permitted  under  section  411(b)(l)(H)(iii)(I)  to 
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offset  additional  accruals  after  normal 
retirement  age  by  the  actuarial  value  of 
distributions  made  during  the  year.  Under 
paragraph  (b)(4)(iii)(B)  of  this  section,  the 
SI  .000  annuity  equivalent  of  accelerated 
benefit  payments  is  deemed  to  be  paid  to  H 
during  this  second  year  when  H  attains  age 
66.  These  deemed  payments  are  actuarially 
equivalent  to  an  accrual  of  $100  per  month 
payable  at  the  end  of  that  year.  Accordingly, 
the  plan  reduces  the  otherwise  applicable 
accrual  of  $233  to  the  extent  of  the  accrual 
of  $100  per  month  payable  at  the  end  of  the 
year  in  which  H  attains  age  66.  Thus,  the 
$233  accrual  during  the  year  in  which  H 
becomes  66  is  reduced  by  $100  to  $133. 
Under  the  plan  X.  H's  accrued  benefit  at  the 
end  of  the  year  is  $133  per  month. 

(viii)  Conclusion  relating  to  rate  of  benefit 
accrual  for  year  H  attains  age  66.  To 
determine  the  rate  of  benefit  accrual  for  the 
second  year  when  H  attains  age  66,  the 
annuity  equivalent  of  accelerated  benefit 
payments  is  calculated  and,  under  paragraph 
(b)(4)(iii)(C)  of  this  section,  this  amount  is 
treated  as  part  of  the  benefit  payable  at  the 
end  of  the  year  in  calculating  the  rate  of 
benefit  accrual  for  the  second  year.  In  this 
Example  3.  the  annuity  equivalent  of  the 
$127,342  accelerated  benefit  payment  that 
was  made  in  the  year  in  which  H  attained  age 
65  equals  a  straight  life  annuity  of  $1,000  per 
month  commencing  at  the  beginning  of  the 
next  plan  year.  Thus,  for  purposes  of 
applying  paragraph  {b)(4)(iii)  of  this  section 
to  determine  the  rate  of  benefit  accrual  for 
the  second  plan  year,  the  amount  in 
paragraph  (b)(4)(iii)(C)(7)  of  this  section  is  an 
annual  straight  life  annuity  commencing  at 
end  of  the  year  equal  to  $1 , 1 33  (the  sum  of 
the  annual  benefit  to  which  the  H  is  entitled 
at  the  end  of  the  plan  year,  which  is  $1 33  in 
this  case,  plus  the  amount  deemed  paid  in 
the  next  plan  year  under  the  annuity 
equivalent  of  accelerated  benefit  payments, 
which  is  $1,000  in  this  case)  and  the  amount 
in  paragraph  (b)(4)(iii)(C)(2)  of  this  section  is 
an  annual  straight  life  annuity  commencing 
at  end  of  the  pret:eding  plan  year  equal  to 
$1,000.  Thus,  H's  rate  of  benefit  accrual  for 
the  year  in  which  H  becomes  age  66  is  $133. 

(ix)  Conclusion  relating  to  whether  rate  of 
benefit  accrual  for  year  H  becomes  66 
satisfies  section  411lb)lll(H).  Under 
paragraph  (b)(4))(ii)  of  this  section,  a  plan 
may  reduce  the  rate  of  benefit  accrual  to  the 
extent  of  distributions  made  during  the  year. 
The  actuarial  equivalent  of  $12,480  (the 
actuarial  value  of  the  12  $1,000  monthly 
payments  deemed  made  to  H  during  the  plan 
year)  is  a  straight  life  annuity  commencing  at 
the  end  of  the  plan  year  equal  to  $100  per 
month.  Thus,  the  otherwise  applicable 
accrual  for  the  year  may  be  reduced  (but  not 
below  zero)  by  $100  per  month.  The  highest 
rate  of  benefit  accrual  for  any  participant 
with  H's  service  and  compensation  history 
who  is  younger  is  an  annual  straight  life 
annuity  of  $233  per  month.  Thus,  because 
the  sum  of  $133  and  $100  is  not  less  than  the 
otherwise  applicable  accrual  of  $233  per 
month.  Plan  X  satisfies  this  paragraph  (b)  and 
section  411(b)(1)(H)  for  the  year. 

(c)  Defined  contribution  plans — (1)  In 
general.  A  deflned  contribution  plan 
(including  a  target  benefit  plan 


described  in  §  1.410(a)-4(a){l))  does  not 
satisfy  the  requirements  of  section 
411(b)(2)  if  the  rate  of  allocation  made 
to  the  account  of  a  participant  is 
reduced,  either  directly  or  indirectly, 
because  of  the  participant's  attainment 
of  any  age.  A  reduction  in  the  rate  of 
allocation  includes  any  discontinuance 
in  the  allocation  of  employer 
contributions  or  forfeitures  to  the 
account  of  the  participant  or  cessation 
of  participation  in  the  plan. 

(2)  Rate  of  allocation — (i)  Aggregate 
allocations.  For  purposes  of  this 
paragraph  (c),  a  participant's  rate  of 
allocation  for  any  plan  year  is  the 
aggregate  allocations  taken  into  account 
for  the  plan  year  under  §  1.401(a)(4)- 
2(c)(2). 

(ii)  Determination  of  rate  of 
allocation.  A  participant's  rate  of 
allocation  for  a  plan  year  can  be 
determined  as  a  dollar  amount. 
Alternatively,  if  a  plan's  formula  bases 
a  participant's  allocations  solely  on 
compensation  for  the  plan  year  and 
compensation  is  determined  without 
regard  to  attainment  of  any  age,  then  a 
participant's  rate  of  allocation  can  be 
determined  as  a  percentage  of  the 
participant's  compensation  for  the  plan 
year. 

(3)  Reduction  that  is  directly  or 
indirectly  because  of  a  participant's 
attainment  of  any  age— (i)  Reduction  in 
rate  of  allocation  that  is  directly  because 
of  a  participant's  attainment  of  any  age. 
A  plan  provides  for  a  reduction  in  the 
rate  of  allocation  that  is  directly  because 
of  a  participant's  attainment  of  any  age 
for  any  plan  year  if,  under  the  terms  of 
the  plan,  any  participant's  rate  of 
allocation  for  the  plan  year  would  be 
higher  if  the  participant  were  younger. 
Thus,  a  plan  fails  to  satisfy  section 
411(b)(2)  and  this  paragraph  (c)  if,  under 
the  terms  of  the  plan,  the  rate  of 
allocation  for  any  individual  who  is  or 
could  be  a  participant  under  the  plan 
would  be  lower  solely  as  a  result  of  such 
individual  being  older. 

(ii)  Reduction  in  rate  of  allocation 
that  is  indirectly  because  of  a 
participant's  attainment  of  any  age — (A) 
In  general.  A  plan  provides  for  a 
reduction  in  the  rate  of  allocation  that 
is  indirectly  because  of  a  participant's 
attainment  of  any  age  for  any  plan  year 
if  any  participant's  rate  of  allocation  for 
the  plan  year  would  be  higher  if  the 
participant  were  to  have  a  characteristic 
that  is  a  proxy  for  being  younger,  based 
on  all  of  the  relevant  facts  and 
circumstances.  Thus,  a  plan  fails  to 
satisfy  section  411(b)(2)  and  this 
paragraph  (c)  if  the  rate  of  allocation  for 
any  individual  who  is  or  could  be  a 
participant  under  the  plan  would  be 
lower  solely  as  a  result  of  such 


individual  having  a  different 
characteristic  which  is  a  proxy  for  being 
older,  based  on  applicable  facts  and 
circumstances. 

(B)  Treatment  of  limitations.  A 
reduction  in  a  participant's  rate  of 
allocation  is  not  indirectly  because  of 
the  attainment  of  any  age  in  violation  of 
section  411(b)(2)  solely  because  of  a 
positive  correlation  between  attainment 
of  any  age  and  a  reduction  in  the  rate 
of  allocation.  Thus,  a  defined 
contribution  plan  (including  a  target 
benefit  plan  described  in  §  1.4 10(a)- 
4(a)(1))  does  not  fail  to  satisfy  the 
minimum  vesting  standards  of  section 
411(a)  solely  because  the  plan  limits  the 
total  amount  of  employer  contributions 
and  forfeitures  that  may  be  allocated  to 
a  participant's  account  (for  a  particular 
plan  year  or  for  the  participant's  total 
years  of  credited  service  under  the 
plan),  solely  because  the  plan  limits  the 
total  number  of  years  of  credited  service 
for  which  a  participant's  account  may 
receive  allocations  of  employer 
contributions  and  forfeitures,  or  solely- 
because  the  plan  limits  the  number  of 
years  of  credited  service  that  may  be 
taken  into  account  for  purposes  of 
determining  the  amount  of,  or  the  rate 
at  which,  employer  contributions  and 
forfeitures  are  allocated  to  a 
participant's  account  for  a  particular 
plan  year. 

(iii)  Special  rule  for  target  benefit 
plans.  A  defined  contribution  plan  that 
is  a  target  benefit  plan,  as  defined  in 
§  1.410(a)-4(a)(l),  satisfies  section 
411(b)(2)  only  if  the  defined  benefit 
formula  used  to  determine  allocations 
would  satisfy  section  411(b)(1)(H) 
without  regard  to  section 
411(b)(l)(H)(iii).  Such  a  target  benefit 
plan  does  not  fail  to  satisfy  this 
paragraph  (c)  with  respect  to  allocations 
after  normal  retirement  age  merely 
because  the  allocation  for  a  plan  year  is 
reduced  to  reflect  shorter  longevity 
using  a  reasonable  actuarial  assumption 
regarding  mortality. 

(iv)  Additional  rules.  The 
Commissioner  may  prescribe  additional 
guidance,  published  in  the  Internal 
Revenue  Bulletin  (see 
§601.601{d)(2)(ii)(b)  of  this  chapter), 
with  respect  to  the  application  of 
section  411(b)(2)  and  this  section  to 
target  benefit  plans. 

(d)  Benefits  and  forms  of  benefits 
subject  to  requirements — (1)  General 
rule.  Except  as  provided  in  paragraph 
{d){2)  or  (3)  of  this  section,  sections 
411(b)(1)(H)  and  411(b)(2)  and 
paragraphs  (b)  and  (c)  of  this  section 
apply  to  all  benefits  (and  forms  of 
benefits)  provided  under  the  plan, 
including  accrued  benefits,  benefits 
described  in  section  411(d)(6),  ancillary 
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benefits,  and  other  rights  and  features 
provided  under  the  plan.  Accordingly, 
except  as  provided  in  paragraph  (d)(2) 
or  (3)  of  this  section,  a  participant's  rate 
of  benefit  accrual  under  a  defined 
benefit  plan  and  a  participant's 
allocations  under  a  defined  contribution 
plan  are  considered  to  be  reduced 
because  of  the  participant's  attainment 
of  any  age  if  optional  forms  of  benefits, 
ancillary  benefits,  or  other  rights  or 
features  under  the  plan  provided  with 
respect  to  benefits  or  allocations 
attributable  to  credited  service  prior  to 
the  attainment  of  the  participant's  age 
are  not  provided  on  at  least  as  favorable 
a  basis  with  respect  to  benefits  or 
allocations  attributable  to  credited 
service  after  attainment  of  the 
participant's  age.  Thus,  for  example,  a 
plan  may  not  provide  a  single-sum 
payment  only  with  respect  to  benefits 
attributable  to  years  of  credited  service 
before  the  attainment  of  a  specified  age. 
Similarly,  except  as  provided  in 
paragraph  (d)(2)  or  (3)  of  this  section,  if 
an  optional  form  of  benefit  is  available 
under  the  plan  at  a  specified  age,  the 
availability  of  that  form  of  benefit,  or  the 
method  for  determining  the  manner  in 
which  that  form  of  benefit  is  paid,  may 
not,  directly  or  indirectly,  be  denied  or 
provided  on  terms  less  favorable  to 
participants  because  of  the  attainment  of 
any  age.  Similarly,  if  the  method  for 
determining  the  amount  or  the  rate  of 
the  subsidized  portion  of  a  joint  and 
survivor  annuity  or  the  subsidized 
portion  of  a  preretirement  survivor 
annuity  is  less  favorable  v\rith  respect  to 
participants  who  have  attained  a 
specified  age  than  with  respect  to 
participants  who  have  not  attained  such 
age,  benefit  accruals  or  accotint 
allocations  under  the  plan  will  be 
considered  to  be  reduced  because  of  the 
attainment  of  such  age. 

(2)  Special  rule  for  actuarial 
assumptions  regarding  mortality.  A  plan 
does  not  fail  to  satisfy  section 
411(b)(1)(H)  or  this  paragraph  (d)  merely 
because  the  plan  makes  actuarial 
adjustments  using  a  reasonable 
assumption  regarding  mortality  to 
calculate  optional  forms  of  benefit  or  to 
calculate  the  cost  of  providing  a 
qualified  preretirement  survivor 
annuity,  as  defined  in  section  417(c). 

(3)  Special  rule  for  certain  benefits.  A 
plan  does  not  fail  to  satisfy  section 
411(b)(1)(H)  or  this  paragraph  (d)  merely 
because  the  following  benefits,  or  the 
manner  in  which  such  benefits  are 
provided  under  the  plan,  vary  because 
of  the  attainment  of  any  higher  age — 

(i)  The  subsidized  portion  of  an  early 
retirement  benefit  (whether  provided  on 
a  temporary  or  permanent  basis); 


(ii)  A  qualified  disability  benefit  (as 
defined  in  §  1.411(a)-7(c)(3));  or 

(iii)  A  social  security  supplement  (as 
defined  in  §  1.411(a)-7(c)(4)(ii)). 

(e)  Coordination  with  certain 
provisions.  Notwithstanding  section 
411(b)(1)(H),  section  411(b)(2),  and 
paragraphs  (a)  through  (d)  of  this 
section,  the  following  rules  apply — 

(1)  Section  415  limitations.  No  benefit 
accrual  with  respect  to  a  participant  in 
a  defined  benefit  plan  is  required  for  a 
plan  year  by  section  411(b)(l)(H)(i)  and 
no  allocation  to  the  account  of  a 
participant  in  a  defined  contribution 
plan  (including  a  target  benefit  plan 
described  in  §  1.410(a)-^(a)(l))  is 
required  for  a  plan  year  by  section 
411(b)(2)  to  the  extent  that  the 
allocation  or  accrual  would  cause  the 
plan  to  exceed  the  limitations  of  section 
415. 

(2)  Prohibited  discrimination — (i)  No 
benefit  accrual  on  behalf  of  a  highly 
compensated  employee  in  a  defined 
benefit  plan  is  required  for  a  plan  year 
by  section  411(b)(l)(H)(i)  to  the  extent 
such  benefit  accrual  would  cause  the 
plan  to  discriminate  in  favor  of  highly 
compensated  employees  vdthin  the 
meaning  of  section  401(a)(4). 

(ii)  No  allocation  to  the  account  of  a 
highly  compensated  employee  in  a 
defined  contribution  plan  (including  a 
target  benefit  plan)  is  required  for  a  plan 
year  by  section  411(b)(2)  to  the  extent 
the  allocation  would  cause  the  plan  to 
discriminate  in  favor  of  highly 
compensated  employees  within  the 
meaning  of  section  401(a)(4>. 

(iii)  Tne  Commissioner  may  provide 
additional  guidance,  published  in  the 
Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(b)  of  this  chapter), 
relating  to  prohibited  discrimination  in 
favor  of  highly  compensated  employees. 

(3)  Permitted  disparity.  A  defined 
benefit  plan  does  not  fail  to  satisfy 
section  411(b)(1)(H)  for  a  plan  year  and 
a  defined  contribution  plan  does  not  fail 
to  satisfy  411(b)(2)  for  a  plan  year 
merely  because  accruals  or  allocations 
under  the  plan  are  reduced  to  satisfy  the 
uniformity  requirements  of  §  1.401(7)- 
2(c)  or  1.401(/)-3(c)  for  the  plan  year. 

(4)  Distribution  rights  under  section 
411.  A  defined  benefit  plan  does  not  fail 
to  satisfy  section  411(b)(1)(H)  for  a  plan 
year  and  a  defined  contribution  plan 
does  not  fail  to  satisfy  411(b)(2)  for  a 
plan  year  merely  because  of  the  right  to 
defer  distributions  provided  imder 
section  411(a)(ll)  or  a  plan  provision 
consistent  with  section  411(a)(ll). 

(f)  Effective  dates— (1)  Effective  date 
of  sections  41 1(b)(1)(H)  and  411(b)(2) 
for  noncollectively  bargained  plans— {i) 
In  general.  Except  as  otherwise 
provided  in  paragraph  (fj(2)  of  this 


section,  sections  411(b)(1)(H)  and 
411(b)(2)  are  applicable  for  plan  years    ' 
beginning  on  or  after  January  1, 1988, 
with  respect  to  a  participant  who  is 
credited  with  at  least  1  hour  of  service 
in  a  plan  year  beginning  on  or  after 
January  1, 1988.  Neither  section 
411(b)(1)(H)  nor  section  411(b)(2)  is 
applicable  with  respect  to  a  participant 
who  is  not  credited  with  at  least  1  hour 
of  service  in  a  plan  year  beginning  on 
or  after  January  1,  1988. 

(ii)  Defined  benefit  plans.  In  the  case 
of  a  participant  who  is  credited  with  at 
least  1  hour  of  service  in  a  plan  year 
beginning  on  or  after  January  1, 1988, 
section  411(b)(1)(H)  is  applicable  with 
respect  to  all  years  of  service  completed 
by  the  participemt  other  than  plan  years 
beginning  before  January  1 .  1 988. 

(iii)  Defined  contribution  plans. 
Section  411(b)(2)  does  not  apply  with 
respect  to  allocations  of  employer 
contributions  or  forfeitures  to  the 
accounts  of  participants  under  a  defined 
contribution  plan  for  a  plan  year 
beginning  before  January  1, 1988. 

(iv)  Hour  of  service.  For  purposes  of 
this  paragraph  (0(1).  1  hour  of  service 
means  1  hour  of  service  recognized 
under  the  plan  or  required  to  be 
recognized  under  the  plan  by  section 
410  (relating  to  minimum  participation 
standards)  or  section  411  (relating  to 
minimimi  vesting  standards).  In  the  case 
of  a  plan  that  does  not  determine  service 
on  the  basis  of  hours  of  service,  1  hour 
of  service  means  any  service  recognized 
under  the  plan  or  required  to  be 
recognized  under  the  plan  by  section 
410  (relating  to  minimum  participation 
standards)  or  section  411  (relating  to 
minimum  vesting  standards). 

(2)  Effective  date  of  sections 
411(b)(1)(H)  and  411(b)(2)  for 
collectively  bargained  plans — (i)  In  the 
case  of  a  plan  maintained  pursuant  to  1 
or  more  collective  bargaining 
agreements  between  employee 
representatives  and  1  or  more 
employers,  ratified  before  March  1, 
1986,  sections  411(b)(1)(H)  and 
411(b)(2)  are  applicable  for  benefits 
provided  under,  and  employees  covered 
by,  any  such  agreement  with  respect  to 
plan  years  beginning  on  or  after  the  later 
of— 

(A)  January  1,1988;  or 

(B)  The  earlier  of  January  1, 1990,  or 
the  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  of  any  such  agreement 
occurring  on  or  after  March  1,  1986). 

(ii)  The  applicability  date  provisions 
of  paragraph  (f)(1)  of  this  section  shall 
apply  in  the  same  manner  to  plans 
described  in  paragraph  (f)(2)(i)  of  this 
section,  except  that  the  applicable  date 
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determined  under  paragraph  (f)(2)(i)  of 
this  section  shall  be  substituted  for  the 
effective  date  determined  under 
paragraph  (f)(1)  of  this  section. 

(iii)  In  accordance  with  the  provisions 
of  paragraph  (f)(2)(i)  of  this  section,  a 
plan  described  therein  may  be  subject  to 
different  applicability  dates  under 
sections  411(b)(1)(H)' and  411(b)(2)  for 
employees  who  are  covered  by  a 
collective  bargaining  agreement  and 
employees  who  are  not  covered  by  a 
collective  bargaining  agreement. 

(iv)  For  purposes  of  paragraph  (f)(2)(i) 
of  this  section,  the  service  crediting 
rules  of  paragraph  (f)(1)  of  this  section 
shall  apply  to  a  plan  described  in 
paragraph  (f)(2)(i)  of  this  section,  except 
that  in  applying  such  rules  the 
applicability  date  determined  under 
paragraph  (f){2)(i)  of  this  section  shall  be 
substituted  for  the  applicability  date 
determined  under  paragraph  (f)(1)  of 
this  section.  See  paragraph  (f)(l)(iv)  of 
this  section  for  rules  relating  to  the 
recognition  of  an  hour  of  service. 

(3)  Regulatory  effective  date. 
Paragraphs  (a)  through  (e)  of  this  section 
are  applicable  with  respect  to  plan  years 
beginning  on  or  after  the  date  of 
publication  of  final  regulations  in  the 
Federal  Register. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
Coast  Guard 

33  CFR  Part  52 

[OST  Docket  No.  2002-13439;  Notice  2002- 

11 

RIN-2105-AD19 

Coast  Guard  Board  for  Correction  of 
Military  Records;  Procedural 
Regulation 

AGENCY:  Office  of  the  Secretary,  Coast 

Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  proposes  to 
revise  and  reissue  its  procedural 
regulations  for  the  Coast  Guard  Board 
for  Correction  of  Military  Records 
(Board).  This  action  is  taken  on  the 
Department's  initiative  in  order  to 
clarify  application  procedures;  to 
explain  applicants'  legal  rights  and 
burden  of  proof;  to  allow  applicants  to 
change  their  requests  for  relief,  to 


submit  evidence  after  their  applications 
have  been  docketed,  or  to  request 
extensions  of  the  time  to  respond  to  the 
advisory  opinion  of  the  Coast  Guard 
without  filing  a  new  application  or 
waiving  their  right  to  a  timely  decision; 
to  provide  for  administrative  closure  of 
cases  without  Board  action  when  the 
Chair  determines  that  an  application  has 
been  erroneously  docketed;  to  facilitate 
Board  decisions  when  the  advisory 
opinions  of  the  Coast  Guard  are  not 
timely  received;  to  increase  the  time 
provided  for  applicants  to  respond  to 
the  advisory  opinions;  to  facilitate  the 
Board's  review  of  privileged,  classified, 
and  sensitive  information;  to  clarify  the 
Board's  authority  to  order  the  Coast 
Guard  to  convene  medical  boards  to 
evaluate  applicants  pursuant  to 
applications  for  separations  by  reason  of 
disability;  to  clarify  actions  that  may  be 
taken  by  the  delegate  of  the  Secretary; 
and  to  notify  the  public  of  the  Board's 
reading  room. 

DATES:  Comments  must  be  submitted  on 
or  before  January  27,  2003. 
ADDRESSES:  Anyone  wishing  to  file  a 
comment  should  refer  to  the  OST  docket 
and  notice  numbers  (OST  Docket  No. 
OST  2002-13439,  Notice  No.l  ).  You 
may  submit  your  comments  and  related 
material  by  only  one  of  the  following 
methods:  You  may  mail  your  comments 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
PL-401,  400  7th  Street  SW., 
Washington,  DC  20590-0001;  or  you 
may  submit  your  comments 
electronically  through  the  Web  site  for 
the  Docket  Management  System  at 
http://dms.dot.gov.  For  instructions  on 
how  to  submit  comments  electronically, 
visit  the  Docket  Management  System 
Web  site  and  click  on  the  "Help"  menu. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  docimients 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  plaza  level  of  the 
Nassif  Building  at  the  same  address 
during  regular  business  hours.  You  may 
also  obtain  access  to  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  ].  Ulmer,  Chair,  Board  for 
Correction  of  Military  Records  of  the 
Coast  Guard,  C-60,  Office  of  the  General 
Counsel,  U.S.  Department  of 
Transportation,  400  7th  Street  SW., 
Washington.  DC  20590.  Telephone: 
(202) 366-9335. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation,  acting 
through  the  Department  of 
Transportation  Board  for  Correction  of 


Military  Records  of  the  Coast  Guard,  is 
authorized  by  section  1552  of  title  10  of 
the  United  States  Code  to  correct  the 
military  records  of  active  duty,  reserve, 
retired,  and  discharged  Coast  Guard 
military  personnel  who  apply  for  a 
correction  of  an  error  or  injustice  in 
their  records. 

The  Need  for  Revision 

The  Boards  current  rules  at  33  CFR 
part  52  have  become  disorganized  over 
time  by  amendments  and  have  several 
shortcomings  that  may  negatively  affect 
the  Board's  applicants  and  the 
timeliness  of  the  Board's  decisions.  This 
proposed  revision  of  33  CFR  part  52  is 
intended  to  better  organize  the  rules, 
notify  applicants  of  their  rights  and 
Board  procedures,  and  remove  other 
shortcomings  as  described  below. 

The  current  rules  fail  to  inform  the 
public  of  the  following  important 
matters:  The  proper  format  for  briefs  in 
support  of  an  application;  the  need  for 
a  family  member  or  legal  representative 
to  submit  proof  of  his  or  her  proper 
interest  before  applying  on  behalf  of  a 
deceased  or  incompetent  veteran;  the 
requirement  that  applicants  inform  the 
Board  of  any  change  in  their  mailing 
address  prior  to  final  action  by  the 
Board;  the  fact  that  applicants  whose 
cases  are  processed  under  the 
Whistleblower  Protection  Act  and  who 
are  granted  a  hearing  may  be  entitled  to 
representation  by  a  Coast  Guard  law 
specialist  in  accordance  with  10  U.S.C. 
1034(f)(3)(A);  the  presumption  of 
regularity  accorded  military  records  and 
the  burden  of  proof  borne  by  applicants; 
the  possible  actions  the  delegate  of  the 
Secretary  may  take  when  reviewing  a 
recommended  decision  of  the  Board;  the 
possible  reduction  of  monetary  awards 
resulting  fi"om  record  corrections 
because  of  setoffs  required  by  law  or 
regulation;  and  the  availability  of  copies 
of  the  Board's  final  decisions,  redacted 
to  protect  the  privacy  of  applicants,  for 
review  in  the  Board's  reading  room  and 
on  a  Web  site.  These  are  matters  that 
should  be  addressed  in  the  Board's 
rules. 

Furthermore,  the  current  rule  allows 
an  applicant  only  15  days  to  respond  to 
the  written  views  of  the  Coast  Guard  on 
his  or  her  application.  §  52.82(d).  In 
light  of  the  imderway  schedules  of  some 
of  the  Board's  active  duty  applicants 
assigned  to  sea  duty,  15  days  is 
insufficient  time  for  some  applicants  to 
respond.  No  provision  addresses 
applicants'  requests  for  extensions  of 
that  time  in  order  to  consult  counsel  or 
gather  more  evidence.  The  current  rule 
requires  members  who  submit  evidence 
after  submitting  their  applications  to 
waive  their  right  to  a  final  decision 
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within  ten  months  and  makes  no 
provision  for  a  new  deadline.  §  52.61(c). 
Moreover,  no  provision  addresses  the 
consequences  of  an  applicant's  decision 
to  change  his  or  her  request  for  relief. 

The  current  rule  states  that  Board 
action  is  required  before  a  member  can 
withdraw  an  application.  §  52.26.  It  also 
allows  the  Chair  to  deny  an  application, 
without  prejudice  and  without  action  by 
the  Board,  if  he  or  she  believes  that  the 
evidence  is  insufficient  or  that  the 
application  was  untimely  and  lacks 
merit.  §  52.32. 

The  current  rule  does  not  address  or 
facilitate  the  Board's  access  to 
privileged,  classified,  and  sensitive 
information,  such  as  reports  of 
investigations,  which  is  occasionally 
necessary  for  the  Board  to  determine 
whether  an  error  or  injustice  has  been 
committed.  The  current  rule  also 
permits  applicants  to  inspect  the 
Board's  record  of  proceedings  without 
expressly  providing  for  the  protection  of 
privileged,  classified,  and  sensitive 
information.  §  52.66. 

The  current  rule  states  that  the  Board 
shall  consider  any  written 
recommendation  submitted  by  the  Chief 
Counsel  of  the  Coast  Guard  before 
issuing  a  decision.  §  52.82(e).  However, 
it  provides  no  deadline  for  the  Chief 
Counsel's  submission  even  though  the 
Board  must  take  final  action  on  each 
application  within  ten  months.  14 
U.S.C.  425.  Delayed  submissions  by  the 
Chief  Counsel's  office  can  leave  the 
Board  with  little  or  no  time  to  receive 
the  applicant's  response,  issue  a  final 
decision,  and  have  it  reviewed  by  the 
delegate  of  the  Secretary  before  the 
statutory  ten-month  deadline  has 
expired.  The  current  rule  also  does  not 
take  into  accoimt  written  views 
submitted  by  a  delegate  of  the 
Commandant  of  the  Coast  Guard  other 
than  the  Chief  Counsel.  In  addition,  the 
current  rule  foils  to  require  the  Coast 
Guard  to  describe  what  "significant 
issue  of  Coast  Guard  policy"  is  at  stake 
when  he  or  she  invokes  review  of  a 
Board  decision  by  the  delegate  of  the 
Secretary.  §  52.64(a)(2). 

The  ciurent  rule  permits  the  Board  to 
specify  any  correction  of  a  record  in  its 
order  and  to  order  the  Coast  Guard  to 
take  "any  other  action  deemed 
necessary  to  carry  out  the  Board's 
recommendation,"  but  it  does  not 
expressly  permit  the  Board  to  order  the 
Coast  Guard  to  convene  medical  boards 
to  determine  an  applicant's  disability 
rating  so  that  his  or  her  separation  can 
be  corrected.  §  52.61(e).  The  oirrent  rule 
also  requires  the  delegate  of  the 
Secretary  to  review  cases  in  which  the 
Board  corrects  a  record  to  show  that  a 
member  is  entitled  to  a  medal  or  award 


contrary  to  the  Coast  Guard's 
recommendation.  In  addition,  the 
current  rule  does  not  address  what  the 
Coast  Guard  should  do  if  it  finds  that  an 
order  of  the  Board  is  incomplete 
because  of  an  oversight. 

Section-by*Section  Analysis  of  the 
Proposed  Rule 

Subpart  A— Purpoae  and  Auttwrity 

Section  52.1    Purpose. 

This  section  remains  unchanged 
imder  the  proposal. 

Section  52.2    Authority. 

This  section  would  be  amended  to 
reflect  the  codification  of  the  Board's 
ten-month  deadline  for  issuing 
decisions  imder  14  U.S.C.  425  and  to 
add  a  citation  (10  U.S.C.  1552(a)(4))  for 
the  finality  and  conclusiveness  of  the 
Board's  orders. 

Subpart  B— Establishment,  Function, 
and  Jurisdiction  of  Board 

Section  52. 1 1    Establishment  and 
Composition 

Throughout  this  section  and  all  of  the 
proposed  rule,  the  term  Chair  would  be 
substituted  for  the  term  Chairman  to 
establish  gender  neutrality.  This  section 
would  also  be  amended  to  remove  a 
citation  to  49  U.S.C.  108(a); 

Section  52.12    Function 

This  section  would  be  amended  to 
reflect  the  fact  that  the  Board  considejs 
submissions  from  the  Coast  Guard  and 
other  Government  offices  along  with 
applications  and  military  records  in 
reaching  its  decisions. 

Section  52.13    Jurisdiction 

No  changes  are  proposed  for  this 
section. 

Subpart  C— Ganarat  Provisions 
Regarding  Applications 

Section  52.21    General  Requirements 

No  changes  are  proposed  for 
paragraph  (a).  Paragraph  (b)  would  be 
amended  to  inform  family  members  and 
legal  representatives  that  they  must 
submit  proof  of  their  proper  interest 
before  applying  to  the  Board  for  the 
correction  of  the  military  record  of  a 
deceased  or  incompetent  veteran. 
Paragraph  (c)  would  be  amended  to 
reflect  the  fact  that  applications  are  not 
docketed  by  the  Board  until  they  are 
complete  and  to  reflect  the  need  for 
substantial  evidence  or  information  and 
all  military  and  medical  records  before 
an  application  is  considered  complete. 
Paragraph  (d)  would  be  added  to  advise 
applicants  of  the  necessity  of  keeping 


the  Bo(ud  informed  of  any  changes  in 
mailing  address  so  that  they  will  receive 
the  Board's  correspondence.  Paragraph 
(e)  would  be  added  to  ensure  that  briefo 
submitted  in  support  of  applications  are 
readable,  replicable,  and  not  unduly 
lengthy. 

Section  52.22    Time  Limit  for  Filing 
Application 

This  section  would  be  slightly 
reworded  to  clarify  why  an  applicant 
must  provide  reasons  for  submitting  an 
application  after  the  three-year  statute  of 
limitations  has  passed. 

Section  52.23    Counsel 

Paragraph  (a)  would  be  added  to 
inform  applicants  that  they  may  be 
represented  by  counsel  at  their  own 
expense  but  that  applicants  whose  cases 
are  processed  under  the  Whistleblower 
Protection  Act  may  be  entitled  to 
representation  by  a  law  specialist  at  a 
hearing  convened  in  accordance  with 
Subpart  F.  The  previous  text  of  this 
section  would  appear  in  paragraph  (b) 
and  would  be  amended  by  updating  two 
citations  and  by  making  the  Chair, 
rather  than  the  Board,  responsible  for 
deciding  the  competence  of  an 
applicant's  chosen  representative. 

Section  52.24    Evidence  and  Burden  of 
Proof 

Paragraph  (a)  would  be  revised  to 
encourage  the  timely  submission  of 
evidence  with  the  initial  application 
and  to  direct  attention  toward  the  new 
rule  concerning  late  submissions  of 
evidence  in  section  52.26.  Paragraph  (b) 
would  be  added  to  inform  applicants  of' 
the  presumption  of  regularity  accorded 
military  records  and  of  the  burden  of 
proof  they  must  meet  to  be  granted 
relief,  wUch  is  the  preponderance  of  the 
evidence. 

Section  52.25    Access  to  Official 
Records 

This  section  would  be  amended  to 
consolidate  the  sentences. 

Section  52.26    Right  to  Timely 
Decision;  Effect  of  Requests  for 
Extensions,  Changes  in  Requests  for 
Relief  and  Late  Submissions  of 
Evidence 

This  new  section,  which  would 
incorporate  the  provisions  in  old 
sections  52.68  and  52.61(c),  would 
inform  applicants  of  their  right  to  a  final 
decision  on  their  applications  within 
ten  months  of  the  completion  of  their 
applications.  It  would  also  permit 
applicants  to  request  extensions,  submit 
evidence  after  their  applications  have 
been  docketed,  and  alter  their  requests 
for  relief  without  waiving  their  right  to 
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a  timely  decision.  It  would  provide  that, 
if  an  applicant  requests  an  extension  or 
unreasonably  delays  responding  to  a 
request  ^om  the  Board,  the  Board's  ten- 
month  deadline  would  be  extended  by 
the  duration  of  the  extension  or  of  the 
unreasonably  delay.  It  would  further 
provide  that,  if  in  the  determination  of 
the  Chair,  an  applicant  has  submitted 
significant  new  evidence  or  has 
significantly  altered  his  or  her  request 
for  relief  after  his  or  her  application  has 
been  docketed,  the  application  would  be 
considered  newly  completed  and  the 
applicant  would  have  the  right  to  a  final 
decision  within  ten  months  of  the  new 
date  of  completion. 

Section  52.27    Withdmwal  of 
Application 

This  section  (old  §  52.26)  would  be 
revised  to  allow  the  Chair  to  permit  an 
applicant  to  withdraw  his  or  her 
application  without  Board  action.  . 

Section  52.28    Stay  of  Proceedings 

No  changes  are  proposed  for  this 
section  (old  §52.33),  apart  from  its 
renumbering.  It  should  be  renumbered 
because  it  belongs  better  imder  this 
Subpart  C-General  Provisions  Regarding 
Applications  than  where  it  was  under 
Subpart  D-Consideration  of  Application. 

Subpart  D — Consideration  of 
Application  and  Administrative 
Closure 

Section  52. 3  U   Consideration  of 
Application 

This  section  would  be  amended  to 
show  that  the  Chair's  initial  review  of 
an  application  to  determine  whether  it 
is  complete  occurs  before  the 
application  is  docketed. 

Section  52.32    Administrative  Closure 

This  section  would  be  renamed  and 
expanded  to  clarify  the  circumstances 
under  which  the  Chair  may  close  a  case 
without  prejudice  and  without  Board 
action.  Paragraph  (a)  would  permit  the 
Chair  to  close  a  case  when  he  or  she 
determines  that  the  application  was 
erroneously  documented  because  it  was 
never  completed,  the  Board  lacks 
authority  to  grant  the  requested  relief, 
the  applicant  failed  to  exhaust  an 
administrative  remedy  before  applying 
to  the  Board,  or  the  Coast  Guard  has 
already  made  the  requested  corrections. 
Paragraph  (b)  addresses  how  applicants 
might  reapply  after  their  cases  have 
been  administratively  closed.  Paragraph 
(c)  would  require  the  Chair  to  inform 
applicants  of  their  right  to  reapply 
whenever  he  or  she  administratively 
closes  a  case. 


Old  section  52.33  Stay  of  proceedings. 
This  old  section  would  be  renumbered 
as  section  52.28  under  the  proposed 
rule. 

Subpart  E— Submissions  by  the  Coast 
Guard  and  Other  Offices 

This  new  Subpart  E  would  embody 
old  Subpart  I — Miscellaneous 
Provisions.  It  would  be  renamed  and 
repositioned  to  better  reflect  its  contents 
and  the  order  of  the  Board's  procedures. 
Old  Subpart  E  would  be  included  in 
Subpart  F. 

Section  52.41     Assistance 

No  changes  are  proposed  for  this 
section  (old  §  52.81),  apart  fttjm  its 
renumbering. 

Section  52.42    Views  of  the  Coast 
Guard 

Paragraph  (a)  (old  §  52.82(a))  would 
be  amended  to  reflect  the  amendments 
to  sections  52.21  and  52.32.  Paragraphs 
(a)  and  (b)  (old  §  52.82(c))  would  be 
amended  to  reflect  the  fact  that  the 
views  of  the  Coast  Guard  may  be 
submitted  in  an  advisory  opinion  by  any 
delegate  of  the  Commandant.  Paragraph 
(c)  (old  §  52.82(e))  would  be  amended  to 
require  the  Board  to  consider  the 
advisory  opinion  of  the  Coast  Guard 
only  if  it  is  submitted  within  135  days 
of  the  date  the  application  is  complete 
but  to  permit  the  Board  to  consider 
advisory  opinions  submitted  after  the 
135-day  deadline  has  passed.  The 
proposed  rule  would  facilitate  timely 
decisions  when  submissions  of  advisory 
opinions  by  the  Coast  Guard  are  delayed 
to  the  point  wherfe  little  or  no  time 
would  remain  for  the  Board  to  receive 
the  applicant's  response  to  the  advisory 
opinion,  issue  a  final  decision,  and  have 
it  reviewed  by  the  delegate  of  the 
Secretary  before  the  statutory  ten-month 
deadline  has  expired.  Paragraph  (d)  (old 
§  52.82(d))  would  increase  the  time 
provided  for  the  applicant's  response  to 
the  advisory  opinion  from  15  to  30  days 
and  allow  the  Chair  to  grant  extensions 
of  the  time  to  respond.  Paragraph  (e), 
which  is  new,  would  require  advisory 
opinions  and  applicants'  briefs  in 
response  to  advisory  opinions  to  be 
readable,  replicable,  and  not  unduly 
lengthy. 

Section  52.43    Requests  for  Further 
Information;  Submissions  of  Classified, 
Privileged,  and  Sensitive  Information 

This  section  (old  §  52.82(b))  would  be 
expanded  to  address  the  Board's  ability 
to  seek  information  from  applicants  and 
from  other  Government  offices,  as  well 
as  from  the  Coast  Guard.  It  addresses 
how  the  Board  can  receive  and  review 
classified,  privileged,  and  sensitive 


information  from  the  Coast  Guard  or 
another  Government  office  while 
providing  the  applicant  with  a  copy  of 
any  part  of  that  information  that  would 
be  released  to  him  or  her  if  requested  by 
the  applicant  from  the  custodian  of  the 
information  under  49  CFR  parts  7  or  10. 

Subpart  F— Hearings 

This  subpart  would  incorporate  both 
old  Subpart  E — Hearings  and  old 
Subpart  F — Procedure  at  Hearings 
because  both  concern  hearings. 

Section  52.51     General  provision 

No  changes  other  than  renumbering 
and  substituting  the  term  Chair  for  the 
term  Chairman  are  proposed  for  this 
section  (old  §52.41). 

Section  52.52    Notice  of  Hearing 

No  changes  other  than  renumbering, 
substituting  the  term  Chair  for  the  term 
Chairman,  and  adding  a  comma  for 
stylistic  consistency  are  proposed  for 
this  section  (old  §  52.42). 

Section  52.53    Witnesses 

This  section  (old  §  52.43)  would  be 
renumbered  and  amended  by 
substituting  the  term  Chair  for  the  term 
Chairman,  adding  a  comma  for  stylistic 
consistency,  and  clarifying  the  language 
to  indicate  that  the  applicant  is  only 
responsible  for  ensuring  the  appearance 
of  his  or  her  own  witnesses  at  a  hearing. 

Section  52.54    Expenses 

This  section  (old  §  52.44)  would  be 
renumbered  and  amended  to  inform 
applicants  that  they  may  be  entitled  to 
representation  by  a  law  specialist  if  they 
are  granted  a  hearing  and  their  cases  are 
processed  under  the  Whistleblower 
Protection  Act. 

Section  52.55    Nonappearance 

No  change  is  proposed  for  this  section 
(old  §  52.45),  apart  from  its 
renumbering. 

Section  52.56    Conduct  of  Hearing 

No  amendments  other  than 
renumbering,  substituting  the  term 
Chair  for  the  term  Chairman,  and  adding 
a  comma  for  stylistic  consistency  are 
proposed  for  this  section  (old  §  52.51). 

Section  52.57    Record  of  Hearing 

No  change  is  proposed  for  this  section 
(old  §  52.52),  apart  from  its 
renumbering. 

Subpart  G— Judgment  and  Disposition 

Section  52.61    Deliberations  and 
Decision 

No  amendments  other  than 
substituting  the  term  Chair  for  the  term 


Chairman  are  proposed  for  paragraphs 
(a)  and  (b).  Old  paragraph  (c)  would  be 
amended  and  moved  to  proposed 
paragraphs  52.24(a)  and  52.26(c).  New 
paragraph  (c)  (old  paragraph  (d))  would 
be  amended  only  by  substituting  the 
term  Chair  for  the  term  Chairman  and 
by  capitalizing  the  letter  b  in  Board  for 
stylistic  consistency.  Paragraph  (d)  (old 
paragraph  (e))  would  be  revised  to  show 
that  the  Board's  authority  to  order  the 
Coast  Guard  to  take  "any  other  action 
deemed  necessary  to  carry  out  the 
Board's  recommendation,"  as 
previously  provided,  includes  the 
authority  to  order  the  Coast  Guard  to 
convene  medical  boards  to  help 
determine  an  applicant's  proper 
disability  rating  for  a  correction  of  his 
or  her  separation.  No  changes  are 
proposed  for  paragraph  (e)  (old 
paragraph  (f)). 

Section  52.62    Minority  Report 

No  changes  are  proposed  for  this 
section. 

Section  52.63    Record  of  Proceedings 

Paragraph  (a)  would  contain  the 
existing,  unamended  text  of  this  section. 
Paragraph  (b)  would  be  added  to 
provide  for  the  return  of  classified, 
privileged,  or  sensitive  information 
reviewed  by  the  Board  to  the  custodial 
Govenunent  office  and  the  inclusion  of 
the  redacted  copy  of  the  information 
that  was  provided  to  the  applicant  in 
the  Board's  permanent  record  of 
proceedings  after  final  action  is  taken. 

Section  52.64    Final  Action 

Paragraph  (a)(2)  would  be  amended  to 
require  the  delegate  of  the  Commandant 
of  the  Coast  Guard  to  identify  and 
describe  in  his  or  her  advisory  opinion 
the  significant  issue  of  Coast  Guard 
policy  challenged  in  an  application  that 
requires  its  review  by  the  delegate  of  the 
Secretary  under  paragraph  (b)  if  the 
Board  grants  relief  contrary  to  the  Coast 
Guard's  advisory  opinion  or  if  the  Board 
grants  substantially  different  relief  than 
that  recommended  by  the  Coast  Guard. 
Paragraph  (a)(2)  would  also  be  amended 
to  make  the  Board's  decision  on  an 
application  to  receive  a  medal  or  award 
final  unless  the  Coast  Guard  describes  a 
significant  issue  of  Coast  Guard  policy 
that  is  challenged  in  the  application. 
Paragraph  (b)  would  be  amended  to 
reflect  the  range  of  actions  the  delegate 
of  the  Secretary  may  take  in  reviewing 
a  decision  of  the  Board. 

Section  52.65    Orders 

No  changes  are  proposed  for  this 
section. 


Section  52.66    Notification 

This  section  would  be  amen'^ed  to 
make  only  the  permanent  rec(<.  d  of 
proceedings,  as  compiled  in  accordance 
with  section  52.63(b),  available  for  the 
applicant's  inspection. 

Section  52.67    Reconsideration 

In  paragraphs  (a),  (b),  and  (e),  the  term 
Chair  would  be  substituted  for  the  term 
Chairman.  Paragraph  (a)(1)  would  be 
amended  for  clarification.  Pnragraph  (c) 
would  be  amended  to  better  explain 
who  can  serve  on  a  Board  to  reconsider 
a  case.  Paragraph  (d)  would  be  amended 
to  make  applications  for  reconsideration 
subject  to  the  provisions  in  section 
52.26  for  permitting  applicants  to 
request  extensions,  submit  evidence 
late,  and  alter  their  requests  for  relief. 

Old  Section  52.68    Time  Limit  for  Final 
Action 

This  old  section  would  be 
incorporated  in  proposed  section  52.26. 

Subpart  H— Payment  of  Claims  and 
implementation  of  Orders 

Section  52.71    Au thority  to  Pay 

No  changes  are  proposed  for  this 
section. 

Section  52.72    Implementation  of 
Orders 

This  section  would  be  renamed  for 
clarity  and  the  words  "shall  transmit" 
would  be  substituted  for  the  word 
"transmits."  Paragraph  (b)  would  be 
amended  to  specify  Uiat  applicants  must 
furnish  to  the  Board  or  to  the  Coast 
Guard  information  neer  ed  to  determine 
the  proper  parties  to  p  olaim.  Paragraph 
(c)  would  be  amended  to  notify 
applicants  that  monetary  awards 
resulting  from  record  corrections  may  be 
reduced  by  setoffs  required  by  law  or 
regulation. 

Section  52.73    Interpretation 

This  section  would  be  amended  to 
provide  that  the  Coast  Guard  should 
retiim  a  decision  to  the  Board  for 
clarification  or  technical  amendment  if 
it  believes  that  the  Board's  order  is 
incomplete  because  of  an  oversight. 

Section  52. 74    Report  of  Settlement 

No  changes  are  proposed  for  this 
section. 

Subpart  I— Public  Access  to  Decisions 

The  old  Subpart  I — Miscellaneous 
Provisions  would  be  repositioned  and 
renamed  as  Subpart  E— Submissions  by 
the  Coast  Guard  and  Other  Offices. 


Section  52.81    Reading  Room  and 
Index 

This  new  section  would  inform  the 
public  of  the  availability  of  copies  of  its 
final  decisions,  redacted  to  protect  the 
privacy  of  applicants,  for  public  review 
in  the  Board's  reading  room  and  on  the 
Web. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866 

This  proposed  rule  does  not 
constitute  a  significant  rule  under 
Executive  Order  12866  or  the 
Department's  Regulatory  Policies  and 
Procedures.  The  costs  of  these 
procedural  changes  would  be  negligible, 
their  effect  on  industry  would  be 
negligible,  and  they  are  not  of  general 
policy  interest. 

Regulatory  Flexibility  Act  and 
Federalism 

Under  5  U.S.C.  604,  we  certify  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  would  affect  only  the 
procedures  followed  by  the  Board,  the 
Coast  Guard,  and  applicants  in  the 
submission  and  processing  of 
applications  for  correction  of 
individuals'  personal  military  records. 
There  are  no  Federalism  factors  to 
warrant  the  preparation  of  a  Federalism 
assessment. 

Paperwork  Reduction  Act 

This  NPRM  does  not  propose  any 
information  collection  requirements 
subject  to  review  under  the  Paperwork 
Reduction  Act. 

Lists  of  Subjects  in  33  CFR  Part  52 

Military  records. 

Issued  this  26th  day  of  November  2002at 
Washington,  E)C. 
Norman  Y.  Mineta,  • 

Secretary  of  Transportation.    ■ 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
revise  33  CFR  Part  52  to  read  as  follows: 

PART  52— BOARD  FOR  CORRECTION 
OF  MILITARY  RECORDS  OF  THE 
COAST  GUARD 

Subpart  A— Purpose  and  Authority 

Sec. 

52.1  Purpose. 

52.2  Authority. 

Subpart  B— E*tal>li*hinent,  Function,  and 
Jurisdictton  of  Board 

52.11  Establishment  and  composition. 

52.12  Function. 

52.13  Jurisdiction. 
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Subpart  C— General  Provisions  Regarding 
Applications 

52.21  General  requirements. 

52.22  Time  limit  for  filing  application. 

52.23  Counsel. 

52.24  Evidence  and  burden  of  proof. 

52.25  Access  to  official  records. 

52.26  Right  to  timely  decision;  effect  of 
requests  for  extensions,  changes  in 
requests  for  relief,  and  late  submissions 
of  evidence. 

52.27  Withdrawal  of  application. 

52.28  Stay  of  proceedings. 

Subpart  D— Consideration  of  Application 
and  Administrative  Closure 

52.31  Consideration  of  application. 

52.32  Administrative  closure. 

Subpart  E— Submissions  by  the  Coast 
Guard  and  Other  Offices 

52.41  Assistance. 

52.42  Views  of  the  Coast  Guar(i. 

52.43  Requests  for  further  information; 
submissions  of  classified,  privileged,  and 
sensitive  information. 


Subpart  F— Hearings 

5Z51 

General  provision. 

52.52 

Notice  of  hearing. 

52.53 

Witnesses. 

52.54 

Expenses. 

52.55 

Nonappearance. 

52.56 

Conduct  of  hearing. 

52.57 

Record  of  hearing. 

52.61 

Deliberations  and  decision. 

52.62 

Minority  report. 

52.63 

Record  of  proceedings. 

52.64 

Final  action. 

52.65 

Orders. 

52.68 

Notification. 

52.67 

Reconsideration. 

Subpart  H— Payment  of  Claims  and 
Implementation  of  Orders 

52.71  Authority  to  pay. 

52.72  Implementation  of  orders. 

52.73  Interpretation. 

52.74  Report  of  settlement. 

Subpart  i— Public  Access  to  Decisions 
52.81     Reading  room  and  index. 
Authority:  10  U.S.C.  1552, 14  U.S.C.  425. 

Subpart  A— Purpose  and  Aut»K>rtty 

§52.1    Purpose. 

This  part  establishes  the  procedure  for 
application  for  correction  of  military 
records  of  the  Coast  Guard,  for 
consideration  of  applications  by  the 
Department  of  Transportation  Board  for 
Correction  of  Military  Records  of  the 
Coast  Guard  {hereinafter  "the  Board"), 
and  for  settling  claims  or  determining 
monetary  benefits. 

§52.2    Authority. 

(a)  The  Secretary  of  Transportation, 
acting  through  boards  of  civilians,  is 
authorized  to  correct  any  military  record 
of  the  Coast  Guard  when  the  Secretary 
considers  it  necessary  to  correct  an  error 


or  remove  an  injustice.  10  U.S.C.  1552. 
The  Secretary  shall  ensure  that  final 
action  on  a  complete  application  for 
correction  is  taken  within  10  months  of 
its  receipt.  14  U.S.C.  425. 

(b)  Corrections  made  under  this 
authority  are  final  and  conclusive  on  all 
officers  of  the  Government  except  when 
procured  by  fi«ud.  10  U.S.C.  1552(a)(4). 

Subpart  B— Establishment,  Function, 
and  Jurisdiction  of  Board 

§52.11    Establishment  and  composition. 

(a)  Pursuant  to  10  U.S.C.  1552,  the 
Board  for  Correction  of  Military  Records 
of  the  Coast  Guard  is  established  in  the 
Office  of  the  Secretary  of 
Transportation. 

(b)  The  Secretary  appoints  a  panel  of 
civilian  officers  or  employees  of  the 
Department  of  Transportation  to  serve 
as  members  of  the  Board,  and  designates 
one  such  member  to  serve  as  Chair  of 
the  Board.  The  Chair  designates 
members  from  this  panel  to  serve  as  the 
Board  for  each  case  requiring 
consideration  by  a  Board.  The  Board 
consists  of  three  members,  and  two 
members  present  constitute  a  quorum  of 
the  Board. 

(c)  The  Deputy  Chair  of  the  Board 
exercises  the  functions  prescribed  by 
these  regidations  and  such  other  duties 
as  may  be  assigned  by  the  Chair. 

§52.12    Function. 

The  function  of  the  Board  is  to 
consider  all  applications  properly  before 
it,  together  with  all  pertinent  military 
records  and  any  submission  received 
from  the  Coast  Guard  or  other 
Government  office  under  subpart  E,  to 
determine: 

(a)  Whether  an  error  has  been  made  in 
the  applicant's  Coast  Guard  military 
record,  whether  the  applicant  has 
suffered  an  error  or  injustice  as  the 
result  of  an  omission  or  commission  in 
his  or  her  record,  or  whether  the 
applicant  has  suffered  some  manifest 
injustice  in  the  treatment  accorded  him 
or  her;  and 

(b)  Whether  the  Board  finds  it 
necessary  to  change  a  military  record  to 
correct  an  error  or  remove  an  injustice. 

§52.13    Jurisdiction. 

(a)  The  Board  has  jurisdiction  to 
review  and  determine  all  matters 
properly  brought  before  it,  consistent 
with  existing  law  and  such  directives  as 
may  be  issued  by  the  Secretary. 

(b)  No  application  shall  be  considered 
by  the  Board  until  the  applicant  has 
exhausted  all  effective  administrative 
remedies  afforded  under  existing  law  or 
regulations,  and  such  legal  remedies  as 
the  Board  may  determine  are  practical. 


appropriate,  and  available  to  the 
applicant. 

Subpart  C— Generai  Provisions 
Regarding  Applications 

§52.21    General  Requirements. 

(a)  An  application  for  correction  of  a 
Coast  Guard  record  shall  be  submitted 
on  DD  Form  149  (Application  for 
Correction  of  Military  or  Naval  Record) 
or  an  exact  copy  thereof,  and  shall  be 
addressed  to:  Chair,  Board  for 
Correction  of  Military  Records  of  the 
Coast  Guard  (C-60),  United  States 
Department  of  Transportation, 
Washington,  DC  20590.  Forms  and 
explanatory  material  may  be  obtained 
from  the  Chair  of  the  Board. 

(b)  The  application  shall  be  signed  by 
the  person  alleging  error  or  injustice  in 
his  or  her  military  record,  except  that  an 
application  may  be  signed  by  a  family 
member  or  legsd  representative  with 
respect  to  the  record  of  a  deceased, 
incapacitated,  or  missing  person.  The 
family  member  or  legal  representative 
must  submit  proof  of  his  or  her  proper 
interest  with  the  application. 

(c)  No  application  shall  be  docketed 
or  processed  until  it  is  complete.  An 
application  for  relief  is  complete  when 
all  of  the  following  have  been  received 
by  the  Board: 

(1)  A  signed  DD  Form  149,  providing 
all  necessary  responses,  including  a 
specific  allegation  of  error  or  injustice, 
accompanied  by  substantial  evidence  or 
information  in  support  of  such 
allegation; 

(2)  The  military  records  of  the 
applicant;  and 

(3)  Any  applicable  military  and 
Department  of  Veterans  Affairs  medical 
records. 

(d)  It  is  the  applicant's  responsibility 
to  include  his  or  her  correct  mailing 
address  on  the  DD  Form  149  and  to 
inform  the  Chair  in  writing  of  any 
subsequent  change  of  address  until  the 
Board  or  the  Secretary  takes  final  action 
on  the  application. 

(e)  Briefs  in  support  of  applications 
must  be  assembled  in  a  manner  that 
permits  easy  reproduction  and  may  not 
exceed  twenty-five  double-spaced 
typewritten  pages  in  a  type  size  with  no 
more  than  twelve  characters  per  inch. 
This  limitation  does  not  apply  to 
supporting  documentary  evidence.  In 
complex  cases,  the  Chair  may  waive  this 
limitation. 

§  52.22    Time  limit  for  filing  application. 
An  application  for  correction  of  a 
record  must  be  filed  within  three  years 
after  the  applicant  discovered  or 
reasonably  should  have  discovered  the 
alleged  error  or  injustice.  If  an 


application  is  untimely,  the  applicant 
shall  set  forth  reasons  in  the  application 
why  it  is  in  the  interest  of  justice  for  the 
Board  to  consider  the  application.  An 
untimely  application  shall  be  denied 
unless  the  Board  finds  that  sufficient 
evidence  has  been  presented  to  warrant 
a  finding  that  it  would  be  in  the  interest 
of  justice  to  excuse  the  failure  to  file 
timely. 

§52.23    Counsel. 

(a)  Applicants  may  be  represented  by 
counsel  at  their  own  expense. 
Applicants  whose  cases  are  processed 
under  the  Whistleblower  Protection  Act 
and  who  are  granted  a  hearing  by  the 
Board  may  be  entitied  to  representation 
by  a  Coast  Guard  law  specialist.  10    ^ 
U.S.C.  1034(f)(3)(A).  '    '^ 

(b)  As  used  in  this  part,  the  term 
"counsel"  includes  attorneys  who  are 
members  in  good  standing  of  any  bar; 
accredited  representatives  of  veterans' 
organizations  recognized  by  the 
Secretary  of  Veterans  Affairs  pursuant  to 
38  U.S.C.  5902;  and  other  persons  who, 
in  the  opinion  of  the  Chair,  are 
competent  to  represent  the  applicant  for 
correction.  Whenever  the  term 
"applicant"  is  used  in  these  rules, 
except  in  §  52.21(c),  the  term  shall  mean 
an  applicant  or  his  or  her  counsel. 

§52.24    Evidence  and  burden  of  proof. 

(a)  It  is  the  responsibility  of  the 
applicant  to  procure  and  submit  with 
his  or  her  application  such  evidence, 
including  official  records,  as  the 
applicant  desires  to  present  in  support 
of  his  or  her  case.  All  such  evidence 
should  be  submitted  with  the 
applicant's  DD  Form  149  in  accordance 
with  §  52.21(c)(1).  Evidence  submitted 
by  an  applicant  after  an  application  has 
been  filed  and  docketed  shall  be 
considered  late  and  its  acceptance  is 
subject  to  the  provisions  in 

§§  52.26(a)(4)  and  (c). 

(b)  The  Board  begins  its  consideration 
of  each  case  presuming  administrative 
regularity  on  the  part  of  Coast  Guard 
and  other  Government  officials.  The 
applicant  has  the  burden  of  proving  the 
existence  of  an  error  or  injustice  by  the 
preponderance  of  the  evidence. 

§  52.25    Access  to  official  records. 

The  applicant  shall  have  such  access 
to  official  records  or  to  any  information 
pertaining  to  the  applicant  which  is  in 
the  custody  of  the  Coast  Guard  as  is 
provided  in  49  CFR  parts  7  and  10. 

§  52.26    Right  to  timely  decision;  effect  of 
requests  for  extensions,  changes  In 
requests  for  relief,  and  late  submissions  of 
evidence. 

(a)  Each  applicant  has  a  right  to  have 
final  action  taken  on  his  or  her 


application  within  10  months  after  all 
the  elements  of  a  complete  application, 
as  defined  in  §  52.21(c),  have  been 
received  by  the  Board,  unless  the 
applicant 

(1)  Submits  a  written  request,  which 
is  granted  by  the  Chair,  for  an  extension 
of  a  specific  duration  to  seek  counsel  or 
additional  evidence; 

(2)  Submits  a  written  request,  which 
is  granted  by  the  Chair,  for  an  extension 
of  the  time  provided  for  responding  to 
the  views  of  the  Coasf  Guard  in 
accordance  with  §  52.42(d); 

(3)  Submits  a  signed  statement  that  is 
determined  by  the  Chair  to  significantly 
amend  the  applicant's  request  for  relief 
after  the  application  has  been  docketed; 

(4)  Submits  significant  new  evidence, 
as  determined  by  the  Chair,  after  the 
application  has  been  docketed;  or 

(5)  Is  found  by  the  Chair  to  have 
unreasonably  delayed  responding  to  a 
request  for  further  information  or 
evidence. 

(b)  If  the  applicant  requests  an 
extension  in  accordance  with 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
or  unreasonably  delays  responding  to  a 
request  for  further  information  or 
evidence  in  accordance  with  paragraph 
(a)(5)  of  this  section,  he  or  she  shall 
have  a  right  to  have  final  action  taken 
on  the  application  for  correction  within 
10  months  of  the  application's 
completion  plus  all  periods  of  extension 
granted  to  the  applicant  by  the  Chair 
and  all  periods  of  unreasonable  delay. 

(c)  If  the  applicant  significantly 
amends  his  or  her  request  for  relief  or 
submits  significant  new  evidence  after 
the  application  has  been  docketed,  in 
accordance  with  paragraphs  (a)(3)  or 
(a)(4)  of  this  section,  die  application 
shall  be  considered  newly  complete  as 
of  the  date  the  amended  request  for 
relief  or  new  evidence  is  received,  in 
which  case  the  applicant  shall  have  a 
right  to  have  final  action  taken  on  the 
application  within  10  months  of  the 
date  the  Board  receives  the  amended 
request  for  relief  or  significant  new 
evidence. 

§  52.27    Withdrawal  of  application. 

The  Chair  may,  at  his  or  her 
discretion,  permit  the  applicant  to 
withdraw  his  or  her  application  at  any 
time  before  final  action  is  taken  under 
§  52.64.  Any  further  consideration  by 
the  Board  of  the  issues  raised  in  the 
withdrawn  application  shall  occur  only 
upon  the  filing  of  a  new  application. 

§52.28    Stay  Of  proceedings. 

An  application  to  the  Board  for 
correction  of  a  military  record  does  not 
operate  as  a  stay  of  any  proceeding  or 


administrative  action  taken  with  respect 
to  or  affecting  the  applicant. 

Subpart  D— Consideration  of 
Application  and  Administrative 
Closure 

§52.31    Consideration  of  application. 

Each  application  shall  be  reviewed  by 
the  Chair  to  determine  whether  it  meets 
the  requirements  of  §  52.21  before  it  is 
docketed.  The  Chair  shall  decide  in 
appropriate  cases  whether  to  grant  a 
hearing  or  to  recommend  disposition  on 
the  merits  without  a  hearing. 

§  Si2.32    Administrative  closure. 

(a)  The  Chair  may  administratively 
close  a  case  after  it  has  been  docketed 
and  at  any  time  prior  to  its 
consideration  by  the  Board  if  the  Chair 
determines  that: 

(1)  The  application  was  erroneously 
docketed  because  the  application  did 
not  meet  the  criteria  under  §  52.21 ; 

(2)  Effective  relief  cannot  be  granted 
by  the  Board; 

(3)  The  Board  does  not  have 
jurisdiction  to  determine  the  issues 
presented  or  the  applicant  has  not 
exhausted  an  available  administrative 
remedy,  as  required  under  §  52.13(b);  or 

(4)  The  Coast  Guard  has  granted 
effective  relief  satisfactory  to  the 
applicant. 

(b)  Administrative  closure  does  not 
constitute  a  denial  of  relief.  Applicants 
who  believe  their  cases  should  not  have 
been  administratively  closed  by  the 
Chair  may  resubmit  their  applications 
with  a  request  for  further  consideration 
and  a  statement  explaining  why  the 
applicant  believes  his  or  her  case  should 
be  docketed  and  considered  by  the  . 
Board.  A  request  for  further 
consideration  shall  be  regarded  as  a  new 
application  for  the  purposes  of  §§  52.21 
and  52.26. 

(c)  If  the  Chair  administratively  closes 
a  case,  the  applicant  shall  be  advised  of 
the  reason  and  of  the  right  to  resubmit 
his  or  her  application. 

Subpart  E — Sutmtissions  by  the  Coast 
Guard  and  Ottier  Offices 

§52.41    Assistance. 

The  Board  may  request  such  advice, 
opinion,  assistance,  or  use  of  the 
facilities  of  any  other  bureau,  board,  or 
office  of  the  Department  of 
Transportation  as  the  Board  deems 
necessary. 

§  52.42    Views  of  the  Coast  Guard. 

(a)  The  Board  shall  transmit  to  the 
Commandant  of  the  Coast  Gueu'd  or  his 
or  her  delegate  a  copy  of  each 
application  for  relief  submitted  and 
docketed  under  subpart  C  of  this  part. 
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together  with  any  briefs,  memoranda, 
and  documentary  evidence  submitted  or 
obtained  in  the  case. 

(b)  The  Commandant  of  the  Coast 
Guard  or  his  or  her  delegate  may 
forward  to  the  Board  a  written  advisory 
opinion  presenting  the  views  of  the 
Coast  Guard  on  any  case  be^re  the 
Board. 

(c)  An  advisory  opinion  furnished  by 
the  Coast  Guard  under  this  section  shall 
not  be  binding  upon  the  Board,  but  shall 
be  considered  by  the  Board,  along  with 
all  other  information  and  material 
submitted  in  the  particular  case,  if  it  is 
received  by  the  Board  within  135  days 
of  the  date  the  application  is  complete. 
The  Chair  may,  in  his  or  her  discretion, 
grant  the  Coast  Guard  an  extension  of 
the  time  provided  for  submitting  the 
advisory  opinion. 

(d)  The  Board  shall  promptly  send  a 
copy  of  each  submission  made  by  the 
Coast  Guard  under  this  section  to  the 
applicant  involved,  subject  to  the 
limitations  in  §§  52.42(c)  and  52.43(c). 
Each  applicant  has  30  days,  from  the 
date  the  Board  sends  the  submission,  to 
submit  to  the  Board  a  written  rebuttal  or 
response  to  the  Coast  Guard's  advisory 
opinion  or  a  written  request  for  an 
extension  of  the  time  to  respond,  subject 
to  the  provisions  in  §  52.26. 

(e)  Advisory  opinions  submitted  by 
the  Coast  Guard  and  briefs  submitted  by 
applicants  in  response  to  the  advisory 
opinions  of  the  Coast  Guard  must  be 
assembled  in  a  manner  that  permits  easy 
reproduction  and  may  not  exceed  fifteen 
double-spaced  typewritten  pages  in  a 
type  size  with  no  more  than  twelve 
characters  per  inch.  This  limitation  does 
not  apply  to  supporting  documentary 
evidence.  In  complex  cases,  the  Chair 
may  waive  this  limitation. 

i  52.43  Requests  for  furttter  kiformatlon; 
submissions  of  ciassifiad,  privileged,  and 
sensitive  information. 

(a)  The  Chair  or  the  Board  may  ask  the 
applicant  to  submit  additional 
information  not  included  in  the 
application  or  response  to  the  advisory 
opinion. 

(b)  The  Chair  or  the  Board  may  ask 
the  Coast  Guard  or  other  Government 
office  to  submit  any  information, 
including  reports  of  investigations,  that 
the  Chair  or  the  Board  deems  relevant 
to  an  applicant's  case. 

(c)  Whenever  the  Coast  Guard  or  other 
Government  office  submits  classified, 
privileged,  or  sensitive  information  to 
the  Board  in  accordance  with  paragraph 
(b)  of  this  section  or  §  52.42(b),  it  shall 
identify  such  information  and  also 
provide  the  Board  with  a  copy  of  that 
part  of  the  information  that  would  be 
released  to  the  applicant  by  the  Coast 


Guard  or  other  Government  office  if  he 
or  she  requested  it  under  49  CFR  parts 
7  and  10.  The  Board  shall  forward  only 
this  redacted  copy  to  the  applicant. 

Subpart  F— Hearings 
§52.51    General  provision. 

In  each  case  in  which  the  Chair 
determines  that  a  hearing  is  warranted, 
the  applicant  will  be  entitled  to  be 
heard  orally  in  person,  by  counsel,  or  in 
person  with  counsel. 

§  52.52    Notice  of  hearing. 

(a)  If  the  Chair  determines  that  a 
hearing  is  warranted,  the  Chair  shall 
notify  the  applicant  that  a  hearing  has 
been  granted. 

(b)  The  date  of  hearing  shall  be  not 
less  than  21  days  from  the  date  of  this 
notification.  Written  notice  stating  the 
date,  time,  and  place  of  the  hearing  shall 
be  given  to  the  applicant  and  the  Coast 
Guard. 

}52.53    Witnesses. 

(a)  In  any  case  in  which  the  Chair  has 
granted  a  hearing,  the  applicant  shall 
have  the  right  to  present  witnesses. 

(b)  It  is  the  responsibility  of  the 
applicant  to  notify  his  or  her  witnesses 
and  to  ensure  their  appearance  at  the 
date,  time,  and  place  set  for  the  hearing. 

§52.54    Expenses. 

No  expenses  of  any  nature  whatsoever 
incurred  by  an  applicant,  his  or  her 
counsel,  witnesses,  or  others  acting  on 
behalf  of  the  applicant  shall  be  paid  by 
the  Government,  except  that  an 
applicant  may  be  entitled  to 
representation  by  a  Coast  Guard  law 
specialist  if  the  case  has  been  processed 
under  the  Whistleblower  Protection  Act. 
10  U.S.C.  1034(f)(3)(A). 

§52.55    Nonappearance. 

An  applicant  who  fails  without  good 
cause  to  appear  in  person  or  by  counsel 
at  the  appointed  date,  time,  and  place 
for  hearing,  is  deemed  to  have  waived 
the  right  to  a  hearing.  The  application 
is  then  considered  by  the  Board  on  the 
basis  of  all  the  material  of  record. 

§  52.56    Conduct  of  hearing. 

(a)  The  Chair  or  the  Chair's  designee 
shall  conduct  a  hearing  so  as  to  ensure 
a  full  and  fair  presentation  of  the 
evidence. 

(b)  The  hearing  is  not  limited  by  legal 
rules  of  evidence,  but  reasonable 
standards  of  competency,  relevancy, 
and  materiality  are  observed  for  the 
receipt  and  consideration  of  evidence. 

(c)  All  testimony  shall  be  given  under 
oath  or  affirmation. 


§  52.57    Record  of  hearing. 

A  hearing  pursuant  to  this  subpart  in 
open  session  shall  be  recorded  verbatim 
and,  at  the  discretion  of  the  Board  or 
direction  of  the  Secretary,  shall  be 
transcribed. 

Sulipart  G— Judgment  arMI  Disposition 

§  52.61    Deliberations  and  decision. 

(a)  The  Board  is  convened  at  the  call 
of  the  Chair  and  its  meetings  are 
recessed  or  adjourned  by  order  of  the 
Chair.  Chily  members  of  the  Board  and 
its  staff  may  be  present  during  the 
deliberations  of  the  Board.  The  Board's 
deliberations  are  conducted  in  executive 
session  and  are  not  reported. 

(b)  When  the  Board  finds  that  tiie 
facts  have  not  been  fully  and  fairly 
disclosed  by  the  records,  testimony,  and 
any  other  evidence  before  the  Board,  the 
Board  may  request  the  applicant  and/or 
the  Coast  Guard  to  obtain  and  submit 
such  further  evidence  as  it  considers 
essential  to  a  complete  and  impartial 
understanding  of  the  facts  and  issues. 

(c)  Following  the  receipt  of  all 
evidence,  the  Chair  shall  cause  to  be 
prepared  and  shall  submit  to  the  Board 
for  its  consideration  a  draft  decision 
containing  proposed  findings  and 
conclusions  and  a  proposed  order.  A 
majority  vote  of  the  members  of  the 
Board  present  at  a  meeting  on  any 
matter  relating  to  a  draft  decision  before 
the  Board  shall  constitute  the  action  of 
the  Board.  If  a  draft  decision  is 
approved  by  the  Board,  it  shall  become 
a  decision  of  the  Board. 

(d)  The  decision  of  the  Board  shall 
specify  any  change,  correction,  or 
modification  of  records  to  be  made  by 
the  Coast  Guard,  and  any  other  action 
deemed  necessary  to  provide  full  and 
effective  relief,  which  may  include 
directing  the  Coast  Guard  to  convene 
medical  boards. 

(e)  If  the  Board  deems  it  necessary  to 
submit  a  comment  or  recommendation 
to  the  Secretary  as  to  a  matter  arising 
from,  but  not  directly  related  to,  the 
issues  in  a  case,  it  does  so  by  separate 
communication. 

§52.62    Minority  report 

In  case  of  disagreement  among  Board 
members,  a  minority  report  may  be 
submitted  dissenting  from  or  conciuring 
with  the  decision  of  the  Board. 

§  52.63    Record  of  proceedings. 

(a)  The  Board  shall  prepare  a 
complete  record  of  each  proceeding. 
The  record  shall  include  the  application 
for  relief;  the  written  views  of  the  Coast 
Guard,  if  any;  any  transcript  of 
testimony;  affidavits  and  documents 
considered  by  the  Board;  briefs  and 
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written  arguments  filed  in  the  case;  the 
findings,  decisions,  and 
recommendations  of  the  Board;  minority 
reports,  if  any;  and  all  other  materials 
necessary  to  reflect  a  true  and  complete 
history  of  the  proceedings. 

(b)  After  final  action  has  been  taken 
on  an  application  in  accordance  with 
§  52.64,  any  classified,  privileged,  or 
sensitive  information  in  the  record  of 
proceedings  that  has  been  provided  by 
the  Coast  Guard  or  another  Government 
office  in  accordance  with  §§  52.42  or 
52.43  shall  be  retiuned  by  the  Board  to 
the  office  from  which  it  was  received. 
Only  a  copy  of  the  information  provided 
by  the  Coast  Guard  or  other  Government 
office  for  release  to  the  applicant  in 
accordance  with  §  52.43(c)  shall  be 
retained  in  the  permanent  record  of 
proceedings  after  final  action  is  taken. 

§52.64    Final  action. 

(a)  The  Board,  provided  that  it  acts 
unanimously,  may  take  final  action  on 
behalf  of  the  Secretary,  pinsuant  to  10 
U.S.C.  1552,  as  follows: 

(1)  The  Board  may  deny  an 
application  for  the  correction  of  military 
records. 

(2)  Unless  the  Coast  Guard,  in 
submitting  its  views  pursuant  to 

§  52.42(b),  identifies  and  describes  a 
significant  issue  of  Coast  Guard  policy 
challenged  in  the  application,  the  Board 
may  approve  an  application  for  the 
correction  of  military  records  in  any  of 
the  following  categories: 

(i)  An  application  to  correct  an 
enlistment  or  reenlistment  contract  or 
agreement  to  extend  an  enlistment  for 
the  purpose  of  effecting  or  increasing 
entitlement  to  a  Selective  Reenlistment 
Bonus; 

(ii)  An  application  to  modify  an 
election  to  participate  in  the  Survivor 
Benefit  Plan; 

(iii)  An  application  to  change  a 
reenlistment  eligibility  code; 

(iv)  An  application  to  correct  the 
character  of,  or  reason  for,  a  discharge 
or  separation;  or 

(v)  An  application  to  receive  a  medal 
or  award. 

(3)  The  Board  may  approve  any 
application  for  correction  of  military 
records  not  included  in  one  of  the 
categories  in  paragraph  (a)(2)  of  this 
section,  if  the  Coast  Guard  recominends 
the  same  or  substantially  same  relief  as 
that  requested  by  the  applicant. 

(b)  Except  in  cases  where  the  Board 
takes  final  action  under  paragraph  (a)  of 
this  section,  the  Board  shall  forward  the 
record  of  its  proceedings  to  the 
Secretary,  who  may  approve, 
disapprove,  or  concur  in  the  decision  of 
the  Board  or  the  minority  report,  if  any, 
either  in  whole  or  in  part,  and  amend 


the  order  of  the  Board  accordingly,  or 
retiun  the  case  to  the  Board  for 
additional  consideration.  After  taking 
final  action,  the  Secretary  shall  send  any 
such  statement  and  the  record  of 
proceedings  to  the  Board  for 
disposition. 

§52.65    Orders. 

(a)  The  Board  shall  issue  such  orders 
or  directives  as  may  be  necessary  to 
carry  out  a  final  action. 

(b)  The  Board  may  ask  the  Coast 
Guard  to  submit  a  written  report  to  the 
Board  specifying  the  action  taken  and 
the  date  thereof  with  respect  to  any  final 
action. 

(c)  Unless  doing  so  is  likely  to  nidlify 
the  relief  granted,  copies  of  the  final 
decision  shall  be  placed  in  the  military 
record  of  the  applicant. 

§52.66    Notification. 

After  final  action  is  taken  under 
§  52.64,  the  Board  shall  send  a  copy  of 
the  final  decision  to  the  applicant.  The 
applicant  may  inspect  the  permanent 
record  of  proceedings  at  Board  offices. 

§52.67    Reconsideration. 

(a)  Reconsideration  of  an  application 
for  correction  of  a  military  record  shall 
occur  if  an  applicant  requests  it  and  the 
request  meets  the  requirements  set  forth 
in  paragraph  (a)(1)  or  (a)(2)  of  this 
section. 

(1)  An  applicant  presents  evidence  or 
information  that  was  not  previously 
considered  by  the  Board  and  that  could 
result  in  a  determination  other  than  that 
originally  made.  Such  new  evidence  or 
information  may  only  be  considered  if 
it  could  not  have  been  presented  to  the 
Board  prior  to  its  original  determination 
if  the  applicant  had  exercised 
reasonable  diligence;  or 

(2)  An  applicant  presents  evidence  or 
information  that  the  Board,  or  the 
Secretary  as  the  case  may  be,  committed 
legal  or  factual  error  in  the  original 
determination  that  could  have  resulted 
in  a  determination  other  than  that 
originally  made. 

(b)  The  Chair  shall  docket  a  request 
for  reconsideration  of  a  final  decision  if 
it  meets  the  requirements  of  paragraph 
(a)(1)  or  (a)(2)  of  this  section.  If  neither 
of  these  requirements  is  met,  the  Chair 
shall  not  docket  such  request. 

(c)  The  Board  shall  consider  each 
application  for  reconsideration  that  has 
been  docketed.  None  of  the  Board 
members  who  served  on  the  Board  that 
considered  an  applicant's  original 
application  for  correction  shall  serve  on 
the  Board  that  decides  the  applicant's 
application  upon  reconsideration. 

(d)  Action  by  the  Board  on  a  docketed 
application  for  reconsideration  is 
subject  to  §§  52.26  and  52.64(b). 


(e)  An  applicant's  request  for 
reconsideration  must  be  filed  within 
two  years  after  the  issuance  of  a  final 
decision,  except  as  otherwise  required 
by  law.  If  the  Chair  dockets  an 
applicant's  request  for  reconsideration, 
the  two-year  requirement  may  be 
waived  if  the  Board  finds  that  it  would 
be  in  the  interest  of  justice  to  consider 
the  request  despite  its  im timeliness. 

Subpart  H — Payment  of  Ciaims  and 
Implementation  of  Orders 

§  52.71    Authority  to  pay. 

(a)  The  Coast  Guard  is  authorized  to 
pay  the  claims  of  any  person  as  the 
result  of  any  action  heretofore  or 
hereafter  taken  under  10  U.S.C.  1552. 

(b)  The  Coast  Guard  is  not  Authorized 
to  pay  any  claim  heretofore 
compensated  by  Congress  through 
enactment  of  private  law,  or  to  pay  any 
amount  as  compensation  for  any  benefit 
to  which  the  claimant  might 
subsequently  become  entitled  under  the 
laws  and  regulations  administered  by 
the  Secretary  of  Veterans  Affairs. 

§  52.72    Implementation  of  orders. 

(a)  In  each  case  the  Board  shall 
transmit  a  copy  of  its  decision  or  the 
Secretary's  decision  to  the  proper  Coast 
Guard  authority  for  determination  of 
monetary  benefits  due,  if  any,  as  a  result 
of  the  action  of  the  Board  and  for 
corrections  of  the  military  record 
ordered  by  the  Board. 

(b)  Upon  request,  the  claimant  is 
required  to  furnish  to  the  Board  or  to  the 
Coast  Guard  any  information  necessary 
to  determine  the  proper  parties  to  the 
claim  for  payment  under  applicable 
provisions  of  law. 

(c)  Appropriate  records  shall  be 
examined  in  light  of  the  Board's      .    . 
decision  to  determine  all  amounts 
which  may  be  due.  Amounts  found  due 
are  subject  to  setoff  in  the  amount  of  any 
existing  indebtedness  to  the 
Government  arising  from  Coast  Guard 
service  and  to  other  setoffs  required  by 
law  or  regulation. 

(d)  At  the  time  of  payment,  the 
claimant  shall  be  advised  as  to  the 
nature  and  amount  of  the  various 
benefits  represented  by  the  total 
settlement,  and  of  the  fact  that 
acceptance  of  the  settlement  constitutes 
a  complete  release  by  the  claimant  of 
any  claim  against  the  United  States  on 
account  of  the  correction  of  record 
ordered  by  the  Board. 

§52.73    Interpretation. 

If  the  intent  or  import  of  the  final 
decision  is  not  clear  to  the  Coast  Guard, 
if  the  Coast  Guard  believes  that 
executing  all  or  part  of  the  order  in  the 
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final  decision  is  beyond  the  Coast 
Guard's  authority,  or  if  the  Coast  Guard 
believes  that  the  order  is  incomplete 
because  of  an  oversight,  the  final 
decision  shall  be  returned  to  the  Board 
for  clarification  or  technical 
amendment. 

S52.74    Report  Of  setUwnant 

When  payfnent  is  made  pursuant  to 
the  order  of  the  Board,  the  Board  may 
request  the  Coast  Guard  to  notify  it  of 
the  name  of  any  person  to  whom 
payment  was  made  and  of  the  amount 
of  the  payment. 

Subpart  I— Public  Access  to  Decisions 

§  52.81    Reading  room  and  index. 

■After  deleting  only  so  much  personal 
information  as  is  necessary  to  prevent 
an  unwarranted  invasion  of  privacy  of 
the  applicant  or  other  persons 
mentioned  in  the  final  decision  of  the 
Board,  a  redacted  copy  of  each  final 
decision  shall  be  indexed  by  subject  and 
made  available  for  review  and  copying 
at  a  public  reading  room.  Final 
decisions  created  on  or  after  November 
1, 1996,  shall  be  made  available  by 
electronic  means.  5  U.S.C.  552. 

|FR  Doc.  02-30933  Filed  12-10-02,  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  II  Docket  No.  VI3-2;  FRL-7420-5] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities;  Virgin 
Islands 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
negative  declaration  submitted  by  the 
Government  of  the  United  States  Virgin 
Islands.  The  negative  declaration 
satisfies  EPA's  promulgated  Emission 
Guidelines  (EG)  for  existing  small 
municipal  waste  combustion  (MWC) 
units.  In  accordance  with  the  EG,  states 
are  not  required  to  submit  a  plan  to 
implement  and  enforce  the  EG  if  there 
are  no  existing  small  MWC  units  in  the 
state  and  it  submits  a  negative 
declaration  letter  in  place  of  the  State 
Plan. 

DATES:  Written  comments  must  be 
received  on  or  before  January  10,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner.  Chief. 


Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway.  New  York.  New  York  10007- 
1866. 

A  copy  of  the  Virgin  Islands  submittal 
is  available  for  inspection  at  the  Region 
2  Office  in  New  York  City.  Those 
interested  in  inspecting  the  submittal 
must  arrange  an  appointment  in 
advance  by  calling  (212)  637-4249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  by  sending  a 
message  to  Demian  P.  Ellis  at 
EIIis.Demian@epa.gov.  The  office 
address  is  290  Broadway,  Air  Programs 
Branch,  25th  Floor.  New  York,  New 
York  10007-1866. 

A  copy  of  the  Virgin  Islands  submittal 
is  also  available  for  inspection  at  the 
following  location: 

Virgin  Islands  Department  of  Plaiming 
and  Natural  Resources,  Division  of 
Environmental  Protection.  Cyril  E.  King 
Airport,  Terminal  Building,  2nd  Floor, 
St.  Thomas,  USVI  00802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Demian  P.  Ellis,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  Telephone.  (212) 
637-4249. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  approve  a  negative 
declaration  submitted  by  the 
Government  of  the  United  States  Virgin 
Islands  (Virgin  Islands)  on  July  17,  2002. 
The  negative  declaration  officially 
certifies  to  EPA  that,  to  the  best  of  the 
Virgin  Islands'  knowledge,  there  are  no 
small  municipal  waste  combustion  units 
in  operation  within  the  Territory.  This 
negative  declaration  concerns  existing 
small  municipal  waste  combustion  imits 
throughout  the  Territory  of  the  U.S. 
Virgin  Islands.  The  negative  declaration 
satisfies  the  Federal  Emission 
Guidelines  (EG)  requirements  of  EPA's 
promulgated  regulation  entitled 
"Emission  Guidelines  for  Existing  Small 
Municipal  Waste  Combustion  Units" 
(65  FR  76378,  December  6.  2000). 

Dated:  November  15.  2002. 
WUIiain  |.  Muszynski, 

Acting  Regional  Administrator.  Region  2. 
[PR  Doc.  02-31238  Filed  12-10-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
48  CFR  Cttapter  10 

RIN  1505-AA89 

Department  of  the  Treasury 
Acquisition  Regulation 

AGENCY:  Office  of  the  Procurement 

Executive,  Treasxury. 

ACTION:  Proposed  rule  with  request  for    . 

comments. 

SUMMARY:  The  Department  of  the 
Treasury  ("Treasury")  is  proposing  to 
revise  the  Department  of  the  Treasury 
Acquisition  Regulation  (DTAR)  in  its 
entirety.  Treasury  has  rewritten  the 
DTAR  into  plain  English.  The  DTAR 
includes  both  policy  direction  and 
regulatory  guidance.  Only  regulatory 
guidance  is  being  published  for  public 
comment.  Treasury  has  also  updated  the 
DTAR  to  reflect  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  and  to 
establish  and  encourage  participation  in 
the  Treasury  Mentor-Protege  Program. 
DATES:  Written  comments  must  be 
submitted  to  the  address  shown  below 
by  January  10.  2003. 
ADDRESSES:  Mail  comments  to  the 
Department  of  the  Treasury.  Office  of 
the  Procurement  Executive,  ATTN: 
Augelie  Jackson,  1500  Pennsylvania 
Ave.,  NW..  c/o  1310  G  St..  NW..  Suite 
400W.  Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelie  Jackson.  Department  of  the 
Treasury,  Office  of  the  Procurement 
Executive,  (202)  622-0245. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Section  by  Section  Analysis. 

III.  Procedural  Requirements. 

A.  Review  under  Executive  Order  12866. 

B.  Review  under  Executive  Order  12988. 

C.  Review  under  the  Regulatory  Flexibility 
Act. 

D.  Review  under  the  Paperwork  Reduction 
Act. 

E.  Review  under  the  National 
Environmental  Policy  Act. 

F.  Review  under  Executive  Order  13132. 

G.  Review  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

H.  Treasury  and  General  Government 
Appropriation  Act,  1999. 

IV.  Opportunity  for  Public  Comment. 

I.  Background 

Treasury  initiated  a  review  and 
rewrite  of  the  Department  of  the 
Treasury  Acquisition  Regulation 
(DTAR).  The  DTAR,  as  reissued,  uses 
plain  English  to  improve  clarity  and 
understanding;  eliminates  internal 
operating  procedures  that  do  not  have  a 
significant  effect  beyond  Treasury; 
establishes  the  Treasury  Mentor-Protege 
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Program  and,  eliminates  coverage  that  is 
obsolete  or  duplicates  the  FAR. 
Treasury  intends  the  reissued  DTAR  to 
be  simple  for  contractors,  offerors,  and 
,   Treasury  contracting  persoimel  to  use. 

n.  Section  by  Section  Analysis 

Sections  1001.101, 1001.102, 
1001.104, 1001.105  and  1001.106  set 
forth  basic  policies  and  general 
information  about  the  Department  of  the 
Treasury  Acquisition  Regulation  system 
including  purpose,  guiding  principles, 
applicability,  issuance,  arrangement, 
numbering,  and  dissemination.  Section 
1002.101  provides  definitions  for 
common  use  words.  Section  1003.570 
describes  31  U.S.C.  333.  which  prohibits 
contractors  bom  using  Treasury's  name 
for  publicity  purposes.  Section  1003.901 
defines  the  FAR  term  "authorized 
official  of  an  agency."  Section  1004.470 
identifies  investigative  requirements  for 
contractors.  In  section  1011.103,  Bureau 
Chief  Procurement  Officers  may  require 
offerors  to  make  required 
demonstrations. 

Sections  1005.202,  1019.811. 
1052.219-18  and  1052.219-72  provide 
guidance  and  contract  clauses  based  on 
the  Memorandum  of  Understanding 
with  the  Small  Business  Administration 
allowing  Treasury  to  contract  directly 
with  8(a)  contractors.  Sections 
1019.202-70. 1052.219-73.  and 
1052.219-75  provide  for  the  Treasury 
Mentor-Protege  Program  that  assists 
qualified  small  businesses  to  receive 
developmental  assistance  fit>m  Treasury 
prime  contractors  in  order  to  increase 
the  base  of  small  businesses  eligible  to 
perform  Treasury  contracts  and 
subcontracts.  Sections  1019.708, 
1052.219-70  and  1052.219-71  provide 
that  a  provision  and  a  clause  be  placed 
in  all  respective  solicitations  and 
contracts  requiring  a  subcontracting 
plan. 

Section  1028.106  designates  the 
contracting  officer  as  the  designee  of  the 
head  of  the  agency.  Section  1028.307 
provides  for  group  insurance  plans  to  be 
provided  to  the  contracting  officer. 
Section  1033.201  defines  the  General 
Services  Board  of  Contract  Appeals  as 
Treasury's  Agency  Board.  Section 
1033.210  encourages  the  use  of 
Alternate  Disputes  Resolution 
procedures. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  regulatory  action  was  not  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB)  under  Executive 
Order  12866  as  supplemented  by 
Executive  Order  13132,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 


B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Treasury  has 
completed  the  required  review  and 
determined  that  this  proposed 
regulation  meets  the  relevant  standards 
of  Executive  Order  12988  as 
supplemented  by  Executive  Order 
13132. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  and  et  seq. 
The  analysis  requirement  of  the  Act 
does  not  apply  if  the  agency  certifies 
that  the  rule,  if  promulgated,  will  not 
have  a  significant  impact  of  a 
substantial  number  of  small  entities. 
The  Mentor-Protege  Program  does  apply 
to  large  business  and  small  business 
firms  that  receive  a  form  of  incentive  for 
assuming  the  role  of  mentor  to  small 
businesses,  other  small  disadvantaged 
businesses,  qualified  HUBZone  small 
businesses,  small  businesses  owned  and 
controlled  by  service  disabled  veterans, 
and  small  women-owned  businesses.  It 
is  expected  that  the  protege  entities 
would  directly  benefit  bom  the  forms  of 
mentoring  provided  for  in  this  rule. 

The  other  revisions  do  not  add  any 
new  requirements,  but  restate  exist i  ig 
requirements  in  plain  English  and 
provide  consistency  with  the  FAR. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

This  reissued  DTAR  contains 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501.  et  seq.)  that  were 
.  approved  previously  by  OMB  and 
assigned  the  contract  numbers  shown  in 
DTAR  section  1001.106. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

Treasury  has  concluded  that  this 
proposed  rule  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  himian  environment,  as  determined 
by  Treasury's  regulations  (10  CFR  part 
1021.  subpart  D)  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
Therefore,  no  environmental  impact 
statement  or  environmental  assessment 
is  required  pursuant  to  NEPA. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132  requires  when 
formulating  and  implementing 
regulations,  legislation,  and  any  other 


policy  actions  that  have  federalism 
implications,  that  agencies  must  follow 
prescribed  principles  and  criteria. 
Treasury  has  determined  that  this 
proposed  rule  does  not  contain 
federalism  implications  and  would  not 
preempt  State  laws. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  federal 
mandate  with  costs  to  State, iocal  or 
tribal  governments,  or  to  the  private 
sector  of  $100  million  or  more.  This 
proposed  rule  would  only  affect  private 
sector  entities  and  the  impact  is  less 
than  $100  million. 

H.  Treasury  and  General  Government 
Appropriations  Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriation. 
1999  (Public  Law  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  family 
well  being.  This  proposed  rule  would 
not  have  any  impact  on  the  autonomy 
or  integrity  of  the  family  as  an 
institution.  Accordingly.  Treasury     , 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

rv.  Opportunity  for  Public  Conunent 

At  the  beginning  of  this  proposed 
rule.  Treasury  provides  for  a  comment 
period  and  sets  forth  the  address  for 
submitting  written  comments.  Treasury 
is  not  scheduling  a  public  hearing 
because  there  are  no  significant  issues  of 
fact  or  law  that  would  warrant  such  a 
hearing. 

List  of  Subjects  in  48  CFR  Chapter  10 

Government  acquisition. 

Corey  M.  Rindner. 

Director,  Office  of  the  Procurement  Executive. 

Accordingly,  the  Department  of  the 
Treasury  revises  48  CFR  chapter  10,  to 
read  as  follows: 

CHAPTER  10— DEPARTMENT  OF  THE 
TREASURY 

SUBCHAPTER  A— GENERAL 

Part 

1001  Department  of  the  Treasury 
Acquisition  Regulation  (DTAR)  System 

1002  Definitions  of  Words  and  Terms 

1003  Improper  Business  Practices  and 
Personal  Conflicts  of  Interest 

1004  Administrative  Matters 

SUBCHAPTER  B— COMPETmON  AND 
ACQUISmON  PLANNING 

1005  Publicizing  Contract  Actions 
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1011     Describing  Agency  Needs 

SUBCHAPTER  D-SOCIOECONOMIC 
PROGRAMS 

1019    Small  Business  Programs 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

1028    Bonds  and  Insurance 

1033    Protests,  Disputes,  and  Appeals 

SUBCHAPTER  H-CLAUSES  AND  FORMS 

1052    Solicitation  Provisions  and  Contract 
Clauses 

SUBCHAPTER  A-GENERAL 

PART  1001-OEPARTMENT  OF  THE 
TREASURY  ACQUISmON 
REGULATION  (DTAR)  SYSTEM 

Subpart  1001.1— Purpose,  Auttiority, 
Issuance 

Sec. 

1001.101    Purpose. 

1001.104  Applicability. 

1001.105  Issuance. 
1001.105-1    Publications  and  code 

arrangement. 
1001.105-2    Arrangement  of  regulations. 
1001.105-3    Copies. 

1001.106  OMB  Approval  under  the 
Paperwork  Reduction  Act. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1001.1— Purpose,  Autt>ority, 
issuance 

1001.101    Purpose. 

This  subpart  establishes  chapter  10, 
the  Department  of  the  Treasury 
Acquisition  Regulation  (DTAR),  within 
title  48  of  the  Federal  Acquisition 
Regulation  (FAR)  System.  The  DTAR 
contains  policies  and  procedures  that 
supplement  FAR  coverage  and  directly 
affect  the  contractual  relationship 
between  the  Department  of  the  Treasury 
and  its  business  partners  (e.g., 
prospective  offerors/bidders  and 
contractors).  When  FAR  coverage  is 
adequate,  there  will  be  no 
corresponding  DTAR  coverage. 

1001.104  Applicabiltty. 

The  FAR  and  DTAR  apply  to  all 
acquisitions  of  supplies  and  services, 
which  obligate  appropriated  funds.  For 
acquisitions  made  from  non- 
appropriated funds,  the  Senior 
P^curement  Executive  will  determine 
the  rules  and  procedures  that  will 
apply.  The  DTAR  does  not  apply  to  the 
acquisitions  of  the  U.S.  Mint. 

1001.105  Issuance. 

1 001 .1 OS-1    Publication  and  code 
arrangement 

The  DTAR  and  its  subsequent  changes 
will  be  published  in  the  Federal 
Register  and  codified  in  the  Code  of 


Federal  Regulations  (CFR).  The  DTAR 
will  be  issued  as  48  CFR  chapter  10. 

1 001 .1 05-2    Arrangement  of  regulations. 

(a)  References  and  citations.  The 
DTAR  is  divided  into  the  same  parts, 
subparts,  sections,  subsections,  emd 
paragraphs  as  the  FAR  except  that  10  or 
100  will  precede  the  DTAR  citation  so 
that  there  are  four  numbers  to  the  left 
of  the  first  decimal.  References  to  DTAR 
material  must  be  made  in  a  manner 
similar  to  that  prescribed  by  FAR  1.105- 
2(c). 

1001.105-3    Copies. 

Copies  of  the  DTAR  in  Federal 
Register  or  CFR  form  may  be  purchased 
from  the  Superintendent  of  Documents, 
Government  Printing  Office  (GPO), 
Washington,  DC  20402. 

1001.106    OMBApprovslundsrttM 
Paperworit  Reduction  Act 

OMB  has  assigned  the  following 
control  numbers  that  must  appear  on 
the  upper  right-hand  comer  of  the  face 
page  of  each  solicitation,  contract, 
modification  and  order:  OMB  Control 
No.  1505-0081  (Offeror  submissions), 
OMB  Control  No.  1505-0080 
(Contractor  submissions),  and  OMB 
Control  No.  1505-0107  (Protests).  OMB 
regulations  and  OMB's  approval  and 
assignment  of  control  numbers  are 
conditioned  upon  Treasury  bureaus  not 
requiring  more  than  three  copies 
(including  the  original)  of  any  document 
of  information.  OMB  has  granted  a 
waiver  to  permit  the  Department  to 
require  up  to  eight  copies  of  proposal 
packages,  including  proprietary  data,  for 
solicitations,  provided  that  contractors 
who  submit  only  an  original  and  two 
copies  will  not  be  placed  at  a 
disadvantage. 

PART  1002— OERNITIONS  OF  WORDS 
AND  TERMS 

Subpart  1002.1— Definitions 

Sec. 

1002.101     Deflnitions. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 
Subpart  1002.1— OefinKions 

1002.101    Definitions. 

Bureau  Chief  Procurement  Officer 
(BCPO)  means  the  senior  acquisition 
person  at  each  bureau's  headquarters. 
Within  the  hitemal  Revenue  Service, 
this  may  be  the  Director,  Procurement  or 
the  Deputy  Director,  Procurement. 

Legal  counsel  means  the  Treasury  or 
bureau  office  providing  legal  services  to 
the  contracting  activity. 

Senior  Procurement  Executive  (SPE) 
for  the  Department  of  the  Treasury  is  the 


Director,  Office  of  the  Procurement 
Executive. 

PART  1003— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  1003.9— Whistleblower 
Protections  for  Contractor  Employees 

1003.901    Definitions. 
Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1003.9— Whistleblower 
Protections  for  Contractor  Employees 

1003.901     Definitions. 

Authorized  official  of  an  agency 
means  Treasury's  SPE. 

PART  1004— ADMINISTRATIVE 
MATTERS 

Subpart  1004.4— Safeguarding 
Classified  Information  wittiin  Industry 

Sec. 

1004.470    Investigative  Requirements  for 

Contractors.  . 

1.1    General. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1004.4— Safeguarding 
Classified  Information  within  Industry 

1004.470    Investigative  Requirements  for 
Contractors. 

1004.470-1    General. 

Contract  employees  not  requiring 
access  to  classified  information  must 
meet  the  investigative  requirements  of 
chapter  U,  section  2  of  TD  P  71-10, 
Department  of  the  Treasury  Security 
Manual. 

SUBCHAPTER  B-COMPETITK>N  AND 
ACQUISITION  PLANNING 

PART  1005— PUBUCIZING  CONTRACT 
ACTIONS 

Subpart  1005.2— Synopses  of 
Proposed  Contract  Actions 

1005.202    Exceptions. 
Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1005.2— Synopses  of 
Proposed  Contract  Actions 

1005.202    Exceptions. 

(b)(1)  The  Office  of  Federal 
Procurement  Policy  and  the  Small 
Business  Administration  have  extended 
the  Pilot  Program  on  Acquisition  of 
Services  from  Small  Businesses.  It 
allows  for  a  waiver  of  the  synopsis 
requirement  for  services  from 
competitive  small  businesses  between 
$25,000  and  $100,000.  Contracting 
officers  may  waive  the  synopsis 
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requirement  after  determining  the 
following: 

(i)  Acquisitions  covered  by  the  waiver 
are  for  services  (excluding  those 
exempted  from  set-asides  imder  the 
Small  Business  Competitiveness 
Demonstration  Program)  in  amounts 
over  $25,000,  but  not  exceeding  the 
simplified  acquisition  threshold 
($100,000),  of  which  supply  items  are 
expected  to  constitute  less  than  20 
percent  of  the  value  of  the  contract; 

(ii)  The  covered  acquisitions  will  be 
set-aside  for  small  businesses; 

(iii)  Quotes  or  offers  for  covered 
acquisitions  will  be  solicited  and 
obfained  from  a  minimum  of  five  small 
business  concerns; 

(iv)  The  Procurement  Marketing  and 
Access  Network  (PRO-Net)  will  be  used 
to  identify  and  solicit  bids  from  a 
minimum  of  five  small  businesses;  and 

(v)  If  practicable,  two  sources  not 
included  in  the  previous  solicitation  for 
the  same  services  will  be  solicited. 

PART  1011— DESCRIBING  AGENCY 
NEEDS 

Subpart  1011.1— Selecting  and 
Developing  Requirements  Documents 

Sec. 

1011.103    Market  acceptance. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1011.1— Selecting  and 
Developing  Requirements  Documents 

1 01 1 .1 03    Maricet  acceptance. 

(a)  BCPOs  can  act  on  behalf  of  the 
head  of  the  agency  in  this  subpart  only. 
BCPOs,  imder  appropriate 
circumstances,  require  offerors  to  make 
the  required  demonstrations. 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAIMS 

PART  1019— SMALL  BUSINESS 
PROGRAMS 

Subpart  1019^— Policies 

Sec. 

1019.202    Specific  policies. 

1019.202-70    The  Treasury  Mentor-Protege 

Program. 
1019.202-70-3    Non  affiliation. 
1019.202-70-4    General  policy. 
1019.202-70-5    Incentives  for  prime 

contractor  participation. 
1019.202-70-7    Mentor  firms. 
1019.202-70-8    Protege  firms. 
1019.202-70-9    Selection  of  protege  firms. 
1019.202-70-10    Application  process  for 

mentor  firms  to  participate  in  the 

program. ' 
1019.202-70-11    OSBD  review  and  approval 

process  of  agreement. 
1019.202-70-12    Agreement  contents. 
1019.202-70-13    Developmental  assistance. 
1019.202-70-14    Obligation. 


1019.202-70-16    Solicitation  provisions  and 
contract  clauses. 

Subpart  1019.7— The  Small  Business 
Subcontracting  Program 

Sec. 

1019.708    Contract  clauses. 
1019.708-70    Solicitation  provisions  and 
contract  clauses. 

Subpart  1019.8 — Contracting  with  the 
Small  Business  Administration  (The 
8(a)  Program) 

Sec. 

1019.811     Preparing  the  contracts. 

1019.811-3    Contract  clauses. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1019.2— Policies 

1019.202    Specific  policies. 

1 01 9.202-70    The  Treasury  Mentor-Protege 
Program. 

1019.202-70-3    Non-affiliation. 

For  purposes  of  the  Small  Business 
Act,  a  protege  firm  may  not  be 
considered  an  affiliate  of  a  mentor  firm 
solely  on  the  basis  that  the  protege  firm 
is  receiving  developmental  assistance 
referred  to  in  DTAR  1019.202-70-13 
from  such  mentor  firm  under  the 
Program. 

1019.202-70-4    General  policy. 

(a)  Eligible  prime  contractors,  not 
included  on  the  "List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs",  that  are 
approved  as  mentors  will  enter  into 
agreements  with  eligible  proteges. 
Mentors  provide  appropriate 
developmental  assistance  to  enhance 
the  capabilities  of  proteges  to  perform  as 
contractors  or  subcontractors. 

(b)  A  firm's  status  as  a  protege  imder 
a  Treasury  contract  must  not  have  an 
effect  on  the  firm's  eligibility  to  seek 
other  contracts  or  subcontracts. 

1019.202-70-5    Incentives  for  prime 
contractor  participation. 

(a)  Under  the  Small  Business  Act,  15 
U.S.C.  637(d)(4)(E),  Treasury  is 
authorized  to  provide  appropriate 
incentives  to  encourage  subcontracting 
opportunities  consistent  with  the 
efficient  and  economical  performance  of 
the  contract.  Proposed  mentor-protege 
efforts  will  be  considered  dtiring  the 
evaluation  of  such  negotiated, 
competitive  offers.  Contracting  officers 
must  provide,  as  an  incentive,  a  bonus 
score,  not  to  exceed  5%  of  the  relative 
importance  assigned  to  the  technical/ 
management  factors. 

(b)  A  mentor's  performance  will  be 
evaluated  against  the  criteria  described 
in  DTAR  1052.219-75. 


(c)  Before  awarding  a  contract  that 
requires  a  subcontracting  plan,  the 
existence  of  a  mentor-protege 
arrangement,  and  performance  (if  any) 
under  an  existing  arrangement,  must  be 
considered  by  the  contracting  officer  in: 

(1)  Evaluating  the  quality  of  a 
proposed  subcontracting  plan  under 
FAR  19.705-4;  and 

(2)  Evaluating  the  contractor 
compliance  with  the  subcontracting 
plans  submitted  in  previous  contracts  as 
a  factor  in  determining  contractor 
responsibility  under  FAR  19.705- 
5(a)(1). 

(d)  Mentor-protege  arrangements  may 
provide  the  government  with  greater 
assurance  that  a  protege  subcontractor 
will  be  able  to  perform  under  the 
contract. 

(e)  The  Office  of  Small  Business 
Development  (OSBD)  Mentoring  Award 
is  a  non-monetary  award  that  will  be 
presented  (annually  or  as  often  as 
appropriate)  to  the  mentoring  firm 
providing  the  most  effective 
developmental  support  of  a  protege.  The 
Mentor-Protege  Program  Manager  vdll 
recommend  an  award  wiimer  to  the 
Director,  Office  of  Small  Business 
Development. 

1019.202-70-7    Mentor  firms. 

A  mentor  firm  may  be  either  a  large 
or  small  business,  eligible  for  award  of 
a  Government  contract  that  can  provide 
developmental  assistance  to  enhance 
the  capabilities  of  proteges  to  perform  as 
subcontractors.  Mentors  will  be 
encouraged  to  enter  into  arrangements 
with  proteges  in  addition  to  firms  with 
whom  they  have  established  business 
relationships. 

1019.202-70-8    Protege  firms. 

(a)  For  selection  as  a  protege,  a  firm 
must  be: 

(1)  A  small  business,  women-owned 
small  business,  small  disadvantaged 
business,  small  business  owned  and 
controlled  by  service  disabled  veterans, 
or  qualified  HUBZone  small  business: 

(2)  "Small"  in  the  NAICS  for  the 
services  or  supplies  to  be  provided  by 
the  protege  under  its  subcontract  to  the  - 
mentor;  and 

(3)  Eligible  for  receipt  of  Government 
contracts. 

(b)  Except  for  small  disadvantaged 
business,  or  qualified  HUBZone  small 
business  firms,  a  protege  firm  may  self- 
certify  to  a  mentor  firm  that  it  meets  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section.  Mentors  may  rely  in 
good  faith  on  written  representations  by 
potential  proteges  that  they  meet  the 
specified  eligibility  requirements.  The 
small  disadvantaged  business  and 
hubzone  status  eligibility  and 
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documentation  requirements  are 
determined  according  to  FAR  19.304 
and  FAR  19.1303,  respectively. 

(c)  Proteges  may  not  have  multiple 
mentors  unless  approved,  in  writing,  by 
the  Director,  Office  of  Small  Business 
Development  (OSBD).  Proteges 
participating  in  other  agency  mentor- 
protege  programs  in  addition  to  the 
Treasury  Program  should  maintain  a 
system  for  preparing  separate  reports  of 
mentoring  activity  for  each  agency's 
program. 

1019.708-70-9    Selection  of  protege  Anns. 

(a)  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 
The  mentor  is  encouraged  to  identify 
and  select  the  types  of  protege  firms 
listed  in  1019.202-70-7.  Mentor  firms 
may  have  multiple  proteges. 

(b)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested.  Any 
protest  regarding  the  size  or  eligibility 
status  of  an  entity  selected  by  a  mentor 
to  be  a  protege  must  be  referred  solely 
to  Treasury's  OSBD  for  resolution. 
Treasxiry,  at  its  discretion,  may  seek  an 
advisory  opinion  from  the  Small 
Business  Administration  (SB A). 

1 01 9.202-70-1 0    Application  process  for 
mentor  firms  to  participate  in  the  program. 

(a)  Firms  interested  in  becoming  a 
mentor  firm  may  apply  in  writing  to 
Treasury's  OSBD.  The  application  will 
be  evaluated  based  upon  the  description 
of  the  nature  and  extent  of  technical  and 
managerial  support  proposed  as  well  as 
the  extent  of  other  developmental 
assistance  in  the  form  of  equity 
investment,  loans,  joint-venture 
support,  and  traditional  subcontracting 
support. 

(b)  A  proposed  mentor  will  submit  the 
information  listed  in  DTAR  1019.202- 
70-12  for  inclusion  in  a  mentor-protege 
agreement. 

1 01 9.202-70-1 1    OSBD  review  and 
approval  process  of  agreement. 

(a)  OSBD  will  review  the  information 
specified  in  DTAR  1019.202-70-12.  The 
OSBD  review  will  be  completed  no  later 
than  30  calendar  days  after  receipt. 

(b)  Upon  completion  of  the  review, 
the  mentor  may  implement  the 
developmental  assistance  program. 

(c)  All  approved  agreement  will  be 
incorporated  into  the  mentor  firm's 
contract(s)  with  Treasury. 

(d)  If  the  OSBD  disapproves  the 
agreement,  the  mentor  may  provide 
additional  information  for 
reconsideration.  Upon  finding 
deficiencies  that  the  OSBD  considers 
correctable,  the  OSBD  will  notify  the 
mentor  and  provide  a  list  of  defects. 
Any  additional  information  or 


corrections  requested  will  be  provided 
within  30  calendar  days.  The  review  of 
any  supplemental  material  will  be 
completed  within  30  calendar  days  after 
receipt  by  the  OSBD.  When  submission 
of  additional  data  is  required  diuing  a 
proposal  evaluation  for  a  new  contract 
award,  shorter  timefirames  for 
submission,  review  and  re-evaluation 
for  approval  may  be  authorized  by  the 
OSBD. 

(e)  The  agreement  defines  the 
relationship  between  the  mentor  and 
protege  firms  only.  The  agreement  itself 
does  not  create  any  privity  of  contract 
between  the  mentor  or  protege  and 
Treasury. 

101 9.202-70-1 2    Agreement  contents. 
The  contents  of  the  agreement  will 
contain: 

(a)  Names  and  addresses  of  mentor 
and  protege  firms  and  a  point  of  contact 
within  both  firms  who  will  oversee  the 
agreement; 

(b)  Procedures  for  the  mentor  firm  to 
notify  the  protege  firm,  OSBD  and  the 
contracting  officer,  in  writing,  at  least  30 
days  in  advance  of  the  mentor  firm's 
intent  to  voluntarily  withdraw  from  the 
Program; 

(cj  Procedures  for  a  protege  firm  to 
notify  the  mentor  firm  in  writing  at  least 
30  days  in  advance  of  the  protege  firm's 
intent  to  voluntarily  terminate  the 
mentor-protege  agreement.  The  mentor 
must  notify  the  OSBD  and  the 
contracting  officer  immediately  upon 
receipt  of  such  notice  from  the  protege; 

(d)  Each  proposed  mentor-protege 
relationship  must  include  information 
on  the  mentor's  ability  to  provide 
developmental  assistance  to  the  protege 
and  how  that  assistance  will  potentially 
increase  contracting  and  subcontracting 
opportunities  for  the  protege  firm; 

(e)  A  description  of  the  type  of 
developmental  Program  that  will  be 
provided  by  the  mentor  firm  to  the 
protege  firm,  to  include  a  description  of 
the  potential  subcontract  work,  and  a 
schedule  for  providing  assistance  and 
criteria  for  evaluation  of  the  proteges 
developmental  success; 

(f)  A  listing  of  the  types  and  dollar 
amounts  of  subcontracts  that  may  be 
awarded  to  the  protege  firm; 

(g)  Program  participation  term; 
(h)  Termination  procedures; 

(i)  Plan  for  accomplishing  work 
should  the  agreement  be  terminated; 
and, 

(j)  Other  terms  and  conditions,  as 
appropriate. 

1019.202-70-13    Developmental 
assistance. 

The  forms  of  developmental 
assistance  a  mentor  can  provide  to  a 
protege  include: 


(a)  Management  guidance  relating  to 
financial  management,  organizational 
management,  overall  business 
management/plaiming,  business 
development,  and  technical  assistance; 

(b)  Loans; 

(c)  Rent-free  use  of  facilities  and/or 
equipment; 

(d)  Property; 

(e)  Temporary  assignment  of 
personnel  to  protege  for  purpose  of 
training;  and, 

(f)  Any  other  types  of  mutually 
beneficial  assistance. 

1019.202-70-14    Obligation. 

(a)  Mentor  or  protege  firms  may 
voluntarily  withdraw  from  the  Mentor- 
Protege  Program.  However,  such 
withdrawal  will  not  impact  the  program 
mission  and  contract  requirements 
imder  the  prime  contract. 

(b)  At  the  conclusion  of  each  year  in 
the  Mentor-Protege  Program,  the  prime 
contractor  and  protege  must  formally 
brief  the  Department  of  the  Treasury 
team  regarding  program 
accomplishments  as  pertains  to  the 
approved  agreement.  Individual 
briefings  may  be  conducted,  at  the 
request  of  either  party.  Treasury  will 
evaluate  these  reports  by  considering 
the  following: 

(1)  Specific  actions  taken  by  the 
mentor,  during  the  evaluation  period,  to 
increase  the  participation  of  proteges  as 
suppliers  to  the  Federal  government  and 
to  commercial  entities; 

(2)  Specific  actions  taken  by  the 
mentor,  during  the  evaluation  period,  to 
develop  the  technical  and  corporate 
administrative  expertise  of  a  protege  as 
defined  in  the  agreement; 

(3)  To  what  extent  the  protege  has  met 
the  developmental  objectives  in  the 
agreement;  and, 

(4)  To  what  extent  the  mentor  firm's 
participation  in  the  Mentor-Protege 
Program  resulted  in  the  protege 
receiving  contract(s)  and  subcontract{s) 
from  private  firms  and  agencies  other 
than  die  Department  of  Ae  Treasury. 

(c)  Mentor  and  protege  firms  must 
submit  an  evaluation  to  the  OSBD  at  the 
conclusion  of  the  mutually  agreed  upon 
program  period,  the  conclusion  of  the 
contract,  or  the  voluntary  withdrawal  by 
either  party  fi-om  the  Mentor-Protege 
Program,  whichever  comes  first. 

1019.202-70-16    Solicitation  provlsiona 
and  contract  clauses. 

(a)  Insert  the  provision  at  DTAR 
1052.219-73,  Department  of  the 
Treasury  Mentor-Protege  Program,  in  all 
unrestricted  solicitations  exceeding 
$500,000  ($1 ,000,000  for  construction) 
that  offer  subcontracting  possibilities, 
(d)  Insert  the  clause  at  DTAR  1052.219- 
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75,  Mentor  Requirements  and 
Evaluation,  in  contracts  where  the 
prime  contractor  is  a  participant  in  the 
Treasury  Mentor-Protege  Program. 

Subpart  1019.7— The  Small  Business 
Subcontracting  Program 

1019.708    Contract  clauses. 

1019.708-70    Solicitation  provisions  and 
contract  clauses. 

(a)  Insert  the  clause  at  DTAR 
1052.219-70,  SF  294  and  SF  295 
Reporting,  in  all  solicitations  and 
contracts  requiring  a  subcontracting 
Ian. 


r 


(a)  Insert  the  provision  at  DTAR 
1052.219-71,  Subcontracting  Plan,  in  all 
solicitations  requiring  a  subcontracting 
plan. 

Subpart  1019.8— Contracting  with  the 
Small  Business  Administration  (The 
8(a)  Program) 

1 01 9.81 1    Preparing  the  contracts. 

1 01 9  J1 1-3    Contract  clauses. 

(d)(3)  tosert  die  clause  at  DTAR 
1052.219-18,  Notification  of 
Competition  Limited  to  Eligible  8(a) 
Concerns — Alternate  III  (Deviation),  for 
paragraph  (c)  of  FAR  52.219-18, 
Notification  of  Competition  Limited  to 
Eligible  8(a)  Concerns,  in  all 
solicitations  and  contracts  that  exceed 
$100,000  and  are  processed  under 
DTAR  1019.8. 

(f)  Insert  the  clause  at  DTAR 
1052.219-72,  section  8(a)  Direct  Award, 
in  solicitations  and  contracts  that 
exceed  $100,000  and  are  processed 
under  DTAR  1019.8  for  paragraph  (c)  of 
FAR  52.219-11,  Special  8(a) 
Subcontract  Conditions:  FAR  52.219- 
12,  Special  8(a)  Subcontract  Conditions; 
and  FAR  52.219-17,  section  8(a)  Award. 

Sut)chapter  E— General  Contracting 
Requirements 

PART  1028— BONDS  AND  INSURANCE 

Subpart  1028.1— Bonds 

Sec. 

1028.106    Administration. 

1028.106-6    Furnisiiing  information. 

Subpart  1028.3 — Insurance 

1028.307    Insurance  under  cost- 
reimbursement  contracts. 

1028.307-1    Group  insurance  plans. 
Authority:  41  U.S.C.  418b  (a)  and  (b). 


Sul)part  1028.1— Bonds 
1028.106    Administration. 

1028.106-6    Fumlshing  information. 

(b)  COs  must  furnish  certified  copies 
and  determine  reasonable  and 
appropriate  costs,  after  consultation 
with  legal  counsel. 

Subpart  1028.3— Insurance 

1028.307    Insurance  under  cost- 
reimbursement  contracts. 

1028.307-1    Group  insurance  plans. 

Plans  must  be  submitted  to  the  CO, 
who  must  obtain  the  advice  of  legal 
counsel. 

PART  1033— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  1033^— Disputes  and  Appeals 

Sec. 

1033.201    Definitions. 

1033.210    Contracting  officer's  authority. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 
Subpart  1033.2— Disputes  and  Appeals 

1033.201    Definitions. 

Agency  Board  of  Contract  Appeals 
means  the  General  Services 
Administration  Board  of  Contract 
Appeals  (GSBCA).  The  GSBCA  is  the 
authorized  representative  of  the 
Secretary  of  the  Treasury  in  hearing, 
considering,  and  determining  all 
appeals  of  decisions  of  CO's  filed  by 
contractors  pursuant  io  FAR  subpart 
33.2.  Appeals  must  be  governed  by  the 
rules  of  the  GSBCA  (48  CFR  chapter  61, 
part  6101). 

1 033.21 0    Contracting  officer's  authority. 

It  is  Treasury's  policy  to  encourage 
the  use  of  Alternate  Disputes  Resolution 
(ADR)  procedures.  A  decision  to  use 
ADR  procedures  requires  review  and 
approval  by  legal  counsel. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  1052— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  1052.2— Texts  of  Provisions 
and  Clauses 

Sec. 

1052.201-70    Contracting  Officer's 

Technical  Representative  (COTR) 

Designation  and  Authority. 
1052.219-18    Notification  of  Competition 

Limited  to  Eligible  8(a)  Concerns — 

Alternate  III  (Deviation). 
1052.219-70    SF  294  and  SF  295  Reporting. 
1052.219-71     Subcontracting  Plan. 
1052.219-72    Section  8(a)  Direct  Awards. 
1052.219-73    Department  of  the  Treasury 

Mentor-Protege  Program. 


1052.219-74     (Reserved] 
1052.219-75    Mentor  Requirements  and 
Evaluation. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1052.2— Texts  of  Provisions 
and  Ciaui 


1052.201-70    Contracting  Officer's 
Technical  Representative  (COTR) 
Designation  and  Authority. 

Per  DTAR  1001.670-3,  insert  Uie 
following  clause: 

Contracting  Officer's  Technical 
Representative  (COTR)  Designation 
andAuthority  (Mar  2002) 

(a)  The  contracting  ofricer's  technical 
representative  is 


[insert  name,  address  and  telephone 

number). 

(b)  Performance  of  work  under  this 
contract  is  subject  to  the  technical  direction 
of  the  COTR  identified  above,  or  a 
representative  designated  in  writing.  The 
term  "technical  direction"  includes,  without 
limitation,  direction  to  the  contractor  that 
directs  or  redirects  the  labor  effort,  shifts  the 
work  between  work  areas  or  locations,  and/ 
or  fills  in  details  and  otherwise  serves  to 
ensure  that  tasks  outlined  in  the  work 
statement  are  accomplished  satisfactorily. 

(c)  Technical  direction  must  be  within  the 
scope  of  the  contract  specification(s)/work 
statement.  The  COTR  does  not  have  authority 
to  issue  technical  direction  that: 

(1)  Constitutes  a  change  of  assignment  or 
additional  work  outside  the  contract 
specincation(s)/work  statement: 

(2)  Constitutes  a  change  as  defined  in  the 
clause  entitled  "Changes"; 

(3)  In  any  manner  causes  an  increase  or 
decrea.se  in  the  contract  price,  or  the  time 
required  for  contract  performance; 

(4)  Changes  any  of  the  terms,  conditions, 
or  specincatibn(s)/work  statement  of  the 
contract: 

(5)  Interferes  with  the  contractors  right  to 
perform  under  the  terms  and  conditions  of 
the  contract;  or, 

(6)  Directs,  supervises  or  otherwise 
controls  the  actions  of  the  contractor's 
employees. 

(d)  Technical  direction  may  be  oral  or  in 
writing.  The  COTR  must  confirm  oral 
direction  in  writing  within  five  workdays, 
with  a  copy  to  the  contracting  officer. 

(e)  The  contractor  must  proceed  promptly 
with  performance  resulting  from  the 
technical  direction  issued  by  the  COTR.  In 
the, opinion  of  the  contracrtor.  if  any  direction 
of  the  COTR  or  the  designated  representative 
falls  within  the  limitations  of  (c)  above,  the 
contractor  must  immediately  notify  the 
contracting  officer  no  later  than  the 
beginning  of  the  next  Qovernmenl  work  day. 

(f)  Failure  of  the  contractor  and  the 
contracting  officer  to  agree  that  technical 
direction  is  within  the  scope  of  the  c:ontract 
will  be  subject  to  the  terms  of  the  clause 
entitled  "Disputes." 

(End  of  clause) 
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1052^19-18    Notification  of  CompaUtion 
Limitad  to  Eligit>la  8(a)  Concams— Altanurta 
HI  (Daviation). 

In  accordance  with  DTAR  1019.811- 
3(d)(3).  substitute  the  following  for  the 
following  for  paragraph  (c)  in  FAR  52.219- 
18: 


(c)  Any  award  resulting  from  this 
solicitation  will  be  made  directly  by  the 
contracting  officer  to  the  successful  8(a) 
offeror  selected  through  the  evaluation 
criteria  set  forth  in  this  solicitation. 

1052^19-70    SF  294  and  SF  295  Raporting. 

Per  DTAR  1019.708-70(a).  insert  the 
following  clause: 


SF  294  and  SF  295  Reporting  (Mar  2002) 

In  accordance  with  ihe  clause  entitled 
"Small.  Small  Disadvantaged  and 

Women-Owned  Small  Business 
Subcontracting  Plan"  in  section  I  and  the 
contract  schedule,  SF  294  and  SF  295  reports 
must  be  submitted  to  the  following 
personnel: 


Addressee 


Contracting  Officer  (Address  shown  on  front  of  contract) 

Small  Business  Specialist  (Insert  Bureau  name  and  address) 

Department  of  the  Treasury,  Office  of  Small  Business  Development  (MMD),  1500  Pennsyl- 
vania Avenue,  NW.,  c/o  1310  G  St..  NW.,  Suite  400W,  Washington,  DC  20220. 


Submit  SF  294 


Original 
Copy  .... 
N/A  


Submit  SF  295 


Original. 

Copy. 

Copy. 


(End  of  clause) 

1052^(19-71    Subcontracting  Plan. 

As  prescribed  in  DTAR  1019.708- 
70(b),  insert  the  following  provision: 

Subcontracting  Plan  (Mar  2002) 

As  part  of  its  initial  proposal,  each  large 
business  offeror  must  submit  a 
subcontracting  plati,  as  prescribed  in  FAR 
52.219-9.  Use  of  the  subcontracting  plan 
outline  contained  in  section  I  of  this 
solicitation  is  optional:  however,  plans  must 
contain  all  elemertts  included  in  the  outline. 
(End  of  provision) 

1 052.21 9-72    Saction  8(a)  Diract  Awarda. 

As  prescribed  in  DTAR  1019.811-3(f). 
insert  the  following  clause: 

Section  8(a)  Direct  Awards 

(a)  This  purchase  order  or  contract  is 
issued  as  a  direct  award  between  the 
contracting  activity  and  the  8(a)  contractor 
pursuant  to  the  Memorandum  of 
Understanding  between  the  Small  Business 
Administration  (SBA)  and  the  Department  of 
the  Treasury.  SBA  retains  responsibility  for 
8(a)  certification,  8(a)  eligibility 
determinations  and  related  issues,  and 
provides  counseling  and  assistance  to  the 
8(a)  contractor  under  the  8(a)  program.  The 
cognizant  SBA  district  office  is:  (To  be 
completed  by  the  contracting  officer  at  the 
time  of  award] 

(b)  The  contracting  officer  is  responsible 
for  administering  the  purchase  order  or 
contract  and  taking  any  action  on  behalf  of 
the  Government  under  the  terms  and 
conditions  of  the  purchase  order  or  contract. 
However,  the  contracting  officer  shall  give 
advance  notice  to  the  SBA  before  it  issues  a 
final  notice  terminating  performance,  either 
in  whole  or  in  part,  under  the  purchase  order 
w  contract.  The  contracting  officer  shall  also 
coordinate  with  SBA  prior  to  processing  ahy 
novation  agreement.  The  contracting  officer 
may  assign  contract  administration  functions 
to  a  contract  administration  office. 

(c)  The  contractor  agrees: 

(1)  To  notify  the  contracting  officer, 
simultaneously  with  its  notification  to  SBA 
(as  required  by  SBAs  8(a)  regulations),  when 
the  owner(s)  upon  whom  8(a)  eligibility  is 
based,  plan  to  relinquish  ownership  or 
control  of  tlie  concern.  Consistent  with  15 
U.S.C.  637(a)21),  transfer  of  ownership  or 


control  must  result  in  termination  of  the 
contract  for  convenience,  unless  SBA  waives 
the  requirement  for  termination  prior  to  the 
actual  relinquishing  of  control;  and 

(2)  To  adhere  to  the  requirements  of  FAR 
52.219-14,  Limitations  on  Subcontracting. 

(End  of  clause) 

1 052.21 9-73    Dapartmant  of  ttw  Traaaury 
Mentor-Protaga  Program. 

As  described  in  DTAR  1019.202-70, 
insert  the  following  provision: 

Department  of  the  Treasury  Mentor-protege 
Program  ()an  2000) 

(a)  Large  and  small  businesses  are 
encouraged  to  participate  in  the  Department 
of  the  Treasury  Mentor-Protege  Program. 
Mentor  firms  provide  small  business  Proteges 
with  developmental  assistance  to  enhance 
their  capabilities  and  ability  to  obtain  federal 
contracts. 

Mentor  firms  are  large  prime  contractors  or 
eligible  small  businesses  capable  of 
providing  developmental  assistance.  Protege 
firms  are  small  businesses  as  defined  in  13 
CFR  parts  121.  124,  and  126. 

Developmental  assistance  is  technical, 
managerial,  financial,  and  other  mutually 
beneficial  assistance  to  aid  proteges. 
Contractors  interested  in  participating  in  the 
Program  are  encouraged  to  contact  the 
Department  of  the  Treasury  OSBD  or  the  ^ 
Bureau  of  the  OSBD  for  further  information. 

(End  of  provision) 

1052.219-74    [Raaarvad] 

1052.219-75    Mantor  Raquiramanta  and 
Evaluation. 

As  prescribed  in  DTAR  1019.202-70, 
insert  the  following  clause: 

Mentor  Requirements  and  Evaluation 
(Jan  2000) 

(a)  Mentor  and  protege  firms  shall  submit 
an  evaluation  to  the  Department  of  the 
Treasury's  OSBD  at  the  conclusion  of  the 
mutually  agreed  upon  Program  period,  or  the 
voluntary  withdrawal  by  either  party  from 
the  Program,  whichever  occurs  first.  At  the 
conclusion  of  each  year  in  the  Mentor- 
Protege  Program,  the  prime  contractor  and 
protege  will  formally  brief  the  Department  of 
the  Treasury  Mentor-Protege  Program 
Manager  regarding  program  accomplishments 
under  their  mentor-protege  agreements. 


(b)A  mentor  or  protege  must  notify  the 
OSBD  and  the  contracting  officer,  in  writing, 
at  least  30  calendar  days  in  advance  of  the 
effective  date  of  the  firm's  withdrawal  from 
the  Program.  A  mentor  firm  must  notify  the 
OSBD  and  the  contracting  officer  upon 
receipt  of  a  protege's  notice  of  withdrawal 
from  the  Program. 
(End  of  clause] 

[FR  Doc.  02-31116  Filed  12-10-02;  8:45  am] 

BILUNG  COOE  4ai1-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WHdlHe  Service 

50  CFR  Part  17 

Notice  of  Availability  of  ttie  Final 
Recovery  Plan  for  Gat)l9ro  Soli  Plants 
of  the  Central  Sierra  Nevada  Foothills 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  document  availability. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
availability  of  the  final  Recovery  Plan 
for  Gabbro  Soil  Plants  of  the  Central 
Sierra  Nevada  Foothills.  This  recovery 
plan  covers  four  plants  listed  as 
endangered:  Stebbins'  morning-glory 
(Calystegia  stebbinsii).  Pine  Hill 
ceanothus  (Ceanothus  mderickii).  Pine 
Hill  flannelbush  (Fremontodendron 
caUfomicum  ssp.  decumbens),  and  El 
Dorado  bedstraw  [Galium  caUfomicum 
ssp.  sjerrae);  one  plant  listed  as 
threatened,  Layne's  butterweed  (Senecio 
layneae);  and  one  plant  species  of 
concern,  El  Dorado  mule-ears  [Wyethia 
reticulata). 

ADDRESSES:  Ck)pies  of  this  recovery  plan 
are  available  by  request  from  the 
Sacramento  Fish  and  Wildlife  Office, 
2800  Cottage  Way,  Room  W-2605, 
Sacramento,  California  95825.  Recovery 
Plans  may  also  be  obtained  from:  Fish 
and  Wildlife  Reference  Service,  5430 
Grosvenor  Lane,  Suite  110,  Bethesda. 
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Maryland  20814,  301/429-6403  or  1- 
800-582-3421.  The  fee  for  the  plan 
varies  depending  on  the  number  of 
pages  of  die  plan.  This  recovery  pltm 
will  be  made  available  on  the  World 
Wide  Web  at  http://www.rl  .fws.gov/ 
ecoservices/endangered/recovery/ 
defaulthtm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kirsten  Tarp,  Fish  and  Wildlife 
Biologist,  at  the  above  Sacramento 
address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  species  program.  A 
species  is  considered  recovered  when 
the  species'  ecosystem  is  restored  and/ 
or  threats  to  the  species  are  removed  so 
that  self-sustaining  and  self-regulating 
populations  of  the  species  can  be 
supported  as  persistent  members  of 
native  biotic  communities.  Recovery 
plans  describe  actions  considered 
necessary  for  the  conservation  of  the 
species,  establish  criteria  for 
downlisting  or  delisting  listed  species, 
and  estimate  time  and  cost  for 
implementing  the  measures  needed  for 
recovery. 


The  Endangered  Species  Act  of  1973, 
as  amended  in  1988  (Act)  (16  U.S.C. 
1531  et  seq.),  requires  the  development 
of  recovery  plans  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportimify  for 
public  review  and  comment  be  provided 
during  recovery  plan  development. 
Information  presented  during  the  public 
comment  period  has  been  considered  in 
the  preparation  of  this  final  recovery 
plan,  and  is  summarized  in  an  appendix 
to  the  recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery  plan  implementation  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 

The  six  species  of  plants  covered  in 
the  final  recovery  plan  are  primarily 
restricted  to  gabbro  soils  habitat  in  the 
central  Sierra  Nevada  foothills  of 
California.  Conversion  of  habitat  to 
urban  uses  has  extirpated  the  listed 
species  and  species  of  concern  from  a 
significant  portion  of  their  historic 
ranges.  The  remaining  natural 
commimities  are  highly  fiagmented,  and 
many  are  marginal  habitats  in  which 


these  species  may  not  persist  during 
catastrophic  events. 

Interim  goals  include  stabilizing  and 
protecting  populations,  conducting 
research  necessary  to  refine 
reclassification  and  recovery  criteria, 
and  reclassifying  to  threatened  (i.e., 
downlisting)  Stebbins'  morning-glory 
and  Pine  Hill  ceanothus,  species 
currently  federally  listed  as  endangered. 
The  ultimate  goals  of  this  recovery  plan 
are:  (1)  Protect  and  restore  sufficient 
habitat  and  numbers  of  populations;  (2) 
ameliorate  both  the  threats  that  caused 
five  of  the  gabbro  soil  plants  to  be  listed 
and  any  other  newly  identified  threats; 
(3)  delist  Stebbins'  morning-glory,  Pine 
Hill  ceanothus,  and  Layne's  butterweed, 
and  downlist  Fine  Hill  flannelbush  and 
El  Dorado  bedstraw;  and  (4)  ensure  the 
long-term  conservation  of  El  Dorado 
mule-ears. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Steve  Thompson, 

Manager,  California/Nevada  Operations 

Office.  Region  J,  U.S.  Fish  and  Wildlife ' 

Service. 

[FR  Doc.  02-31175  Filed  12-10-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

USDA-Forest  Service/Spakflng  Land 
Exchange  and  Special  Use  Permit 
Environmental  Impact  Statement  and 
Lassen  National  Forest  Plan 
Amendment,  Lassen  National  Forest, 
Lassen  County,  CA 

AGENCY:  Forest  Service.  USD  A. 

ACTIQfl:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service.  Lassen 
National  Forest,  is  issuing  this  notice  to 
advise  the  public  that  an  environmental 
impact  statement  (EIS)  will  be  prepared 
for  a  proposed  land  exchange  between 
the  Spalding  Community  Services 
District  and  the  Lassen  National  Forest. 
Lassen  County,  CA.  Approval  would 
include  the  transfer  of  approximately 
57.21  acres  of  Federal  lands 
encompassing  one  52.50  acre  parcel  and 
one  4.71  acre  parcel,  and  also  includes 
a  non-significant  minor  amendment  to 
the  "Lassen  National  Forest  Land  and 
Resource  Management  Plan"  (LRMP), 
and  authorization  of  a  special  use  of 
National  Forest  System  Lands  for  water 
and  sewer  pipeline  corridors,  and  an 
access  road  totaling  approximately  2.7 
acres.  The  Forest  Service  invites  written 
comments  and  suggestions  on  the  scope 
of  the  environmental  analysis  for  the 
EIS  from  Federal.  State,  and  local 
agencies,  federally  recognized  Tribes, 
and  other  individuals  or  organizations 
that  may  be  interested  in  or  affected  by 
the  proposed  action. 

DATES:  Submit  comments  on  or  before 
January  27.  2003. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  March  3,  2003.  The  final  EIS 
is  scheduled  for  completion  in  August 
2003. 


ADDRESSES:  You  may  request  to  be 
placed  on  the  project  mailing  list  or  you 
may  direct  questions,  comments  and 
suggestions  to  the  Responsible  Official: 
Edward  C.  Cole.  Forest  Supervisor, 
Lassen  National  Forest.  2550  Riverside 
Drive.  Susanville.  CA  96130. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Charlton,  Forest  Lands  Officer.  Lassen 
National  Forest  2550  Riverside  Drive. 
Susanville,  CA  96130.  Telephone  (530) 
257-2151. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  (lead  agency)  is  proposing  a 
value  for  value  exchange  of  federal  land 
with  the  Spalding  Community  Services 
District  (SCSD)  for  third  party  private 
lands.  If  the  values  are  unequal,  either 
party  may  equalize  the  values  by 
making  a  cash  payment  not  the  exceed 
25  percent  of  the  value  of  the  lands 
transferred  out  of  Federal  ownership. 
The  Forest  Service  is  initiating  this 
action  in  response  to  a  request  by  SCSD 
to  acquire  lands  to  accommodate 
construction  and  operation  of  a 
wastewater  collection  and  treatment 
facility.  The  federal  lands  are  from  the 
Lassen  National  Forest  (57.21  acres). 
The  Lands  that  the  SCSD  would 
potentially  exchange  include  up  to  four 
parcels  listed  in  order  of  priority  for 
acquisition  (Lassen  Coimty  Assessor 
Parcel  Numbers  077-303-21.  075-120- 
14.  075-120-15.  075-130-11  and  077- 
303-21).  Acquisition  of  these  parcels 
would  improve  access  to  National 
Forest  System  Lands,  eliminate  one  or 
more  in-holdings.  and  add  wetland 
habitat  to  the  Lassen  National  Forest. 
Approval  of  the  land  exchange  would 
also  include  a  non-significant  minor 
amendment  to  the  Lassen  LRMP,  and 
authorization  of  a  special  use  of 
National  Forest  System  Lands  for  water 
and  sewer  pipeline  corridors  and  an 
access  road  totaling  approximately  2.7 
acres. 

Environmental  Analysis  of  alternative 
locations  and  designs  for  the  facility 
was  conducted  in  the  "Spalding 
Community  Services  District 
Wastewater  Collection  and  Treatment 
Facilities  Final  Environmental  Impact 
Report"  (SCSD  FEIR)  dated  April  17, 
2000.  The  SCSD  FEIR  will  be 
incorporated  by  reference  into  the  EIS 
for  the  land  transfer.  Lands  acquired  in 
the  exchange  by  the  Forest  Service  will 
be  managed  in  accordance  with  the 
Lassen  National  Forest  LRMP  (1993). 


The  Spalding  Community  Services 
District  conducted  extensive  public 
participation  in  development  of  the 
SCSD  EIR  (ref.  SCSD  FEIR  pages  1-2.  1- 
3, 1-8, 1-9).  Comments  received  in 
response  to  the  Draft  SCSD  EIR  (SCSD 
FEIR  page  1-4 — 1-8)  were  responded  to 
in  the  Final  EIR  and  will  not  be 
identified  in  the  EIS  as  new  issues.  The 
Lassen  National  Forest  listed  the  land 
exchange  in  the  quarterly  Schedule  of 
Proposed  Actions  (SOPA)  starting  in 
March  of  1999.  An  initial  proposed 
actions  was  presented  to  the  Lassen 
County  Board  of  Supervisors  at  two 
regularly  scheduled  meetings  (2/13/01 
and  2/20/01).  The  project  was  presented 
at  a  regularly  scheduled  meeting  of  the 
Lassen  Coimty  Fish  and  Game 
Commission  (2/15/01).  A  direct  mailing 
regarding  this  proposed  action  was  sent 
to  a  list  of  persons  and  organizations 
involved  in  the  SCSD  EIR,  involved     ' 
government  agencies,  or  those  who  had 
requested  notification  of  projects  on  the 
Eagle  Lake  Ranger  District  involving 
recreation,  special  uses,  roads,  or  other 
proposed  actions.  Based  on  analysis 
completed  to  date,  it  was  determined 
that  an  EIS  is  needed.  Information  and 
data  previously  gathered  will  be  carried 
forward  in  this  EIS.  Letters  describing 
the  proposed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State  and  local  agencies,  all 
Spalding  community  landowners  and  to 
organizations  and  citizens  who  express 
interest  in  this  proposal. 

Preliminary  issues  identified  with  this 
proposal  include  concerns  over 
proposed  mitigation  measures  designed 
to  protect  the  Federally  Threatened  bald 
eagle.  These  issues  include  decreased 
access  for  sportsman  caused  by  closure 
of  one  non-system  road  (Fred's  Road) 
and  a  seasonal  road  closure  of  a  portion 
of  the  Osprey  Management  Area 
boundary  road  (32N27Y),  and  a 
potential  increase  of  use  on  the  existing 
network  of  nonsystem  roads  between 
the  Spalding  Tract  and  the  Pine  Creek 
Estuary. 

At  this  time  the  alternatives  under  ^ 
consideration  include:  no  action  and 
exchanging  lands  as  identified  in  the 
proposed  action.  The  EIS  will  analyze 
the  direct,  indirect,  and  cumulative 
enviroimiental  effects  of  the 
alternatives.  Past,  present,  and  projected 
activities  on  both  private  and  NFS  lands 
will  be  considered.  The  EIS  will 
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disclose  the  analysis  of  site-specific 
mitigation. 

Public  participation  is  important. 
Comments  from  the  public  will 
continue  to  be  used  to: 
— Identify,  confirm  or  redefine  potential 

issues. 
— Identify,  confirm  or  redefine  major 

issues  to  be  analyzed  in  depth. 
— Eliminate  minor  issues  or  those, 

which  have  been  covered  by  a 

previous  environmental  analysis, 

such  as  the  Lassen  National  Forest 

LRMP,  and  the  SCSD  FEIR. 
— Identify  alternatives  to  the  proposed 

action. 
— Identify,  confirm  or  redefine  potential 

environmental  effects  of  the  proposed 

action  and  alternatives  (i.e.  direct, 

indirect,  and  cumulative  effects). 
— Determine  potential  cooperating 

agencies  and  task  assignments. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  is 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register.  At  that  time,  copies 
of  the  draft  EIS  will  be  distributed  to 
interested  and  affected  agencies, 
organizations,  tribes,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  important  that  those 
interested  in  the  management  of  the 
Lassen  National  Forest  participate  at 
that  time. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered. 
Additionally,  pursuant  to  7  CFR  1.27(d). 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  (FOIA)  permits  such 
{confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA.  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address. 

The  Forest  Service  believes,  at  this 
early  state,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 


related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  US.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after-completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningful  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequency  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  December  2,  2002. 
Edward  C.  Cole, 

Forest  Supervisor.  Lassen  National  Forest. 
IFR  Doc.  02-31194  Filed  12-10-02;  8:45  am) 
BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  January  14,  2003,  at  the 
North  Tahoe  Conference  Center,  8318 
North  Lake  Blvd.  Kings  Beach,  CA.  This 


Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15, 1998, 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary  on  implementing 
the  terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held  January 

14.  2003.  beginning  at  9  a.m.  and  ending 

at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  North  Tahoe  Conference  Center. 

8318  North  Lake  Blvd..  Kings  Beach, 

CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150. 
(530) 573-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committee.  Items  to  be  covered  on  the 
agenda  include:  Proposed  revision  to 
the  Committee's  mission,  proposed 
meeting  with  the  Secretary  of 
Agriculture,  status  report  of  USPS  FY 
2002  fire  suppression  deferrals.  Lands 
Subcommittee  update,  update  of  the 
USPS  forest  fuels  action  plan,  status 
report  on  the  TRPA  EIP  update,  status 
report  on  Pathway  2007,  US  ACE  update 
on  Tahoe  programs  and  projects,  NRCS 
WHIP  program,  and  public  comment. 
All  Lake  Tahoe  Basin  Federal  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  Issues  maybe 
brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  December  2,  2002. 
Maribeth  Gustafson, 
Forest  Supervisor. 
(FR  Doc.  02-31171  Filed  12-10-02;  8:45  am] 

BILLING  CODE  3410-11-41 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
[Dockat  No.  01-BXA-21] 

Action  Affecting  Export  Privileges; 
Alexander  Zisman 

In  the  Matter  of:  Alexander  Zisman.  2 
Flotskaya,  #81,  Moscow,  Russia,  125565. 
Respondent. 
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Order 

The  Bureau  of  Industry  and  Secvuity. 
United  States  Department  of  Conunerce 
("BIS"),  having  initiated  an 
administrative  proceeding  against 
Alexander  Zisman,  2  Flotskaya,  #81. 
Moscow,  Russia.  125565  ("Zisman"). 
pursuant  to  section  13(c)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  Sections  2401-2420 
(2000))  ("ACT").'  and  the  Export 
Administration  Regulations  (currenUy 
codified  at  15  CFR  parts  730-774 
(2002))  ("Regulations"). 2  based  on 
allegations  that  Zisman  violated 
sections  764.2(b)  and  764.2(e)  of  the 
Regiilations;  specifically,  that  21isman 
arranged  for  the  transportation  of 
computers  from  Germany  to  the 
Netherlands,  and  from  the  Netherlands 
to  the  Russian  Federal  Nuclear  Center, 
Russian  Research  Institute  of 
Experimental  Physics  (Arzamas-16). 
Russia,  without  obtaining  the  necessary 
license  for  the  shipment  and  that 
Zisman  knew  or  had  reason  to  know 
that  no  such  license  was  obtained:  and 

BIS  and  Zisman  having  entered  into  a 
Settlement  Agreement  pursuant  to 
section  766.18(b)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me;  It  is 
therefore  ordered: 

First,  that  a  civil  penalty  of  $20,000  is 
assessed  against  Zisman,  which  shall  be 
paid  to  the  U.S.  Department  of 


'  From  August  21.  1994  through  November  12. 
2000.  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924.  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3.  2000  (3 
CFR.  2000  Comp.  397  (2001)).  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (2000))  (iEEPA").  On  November  13.  2000,  the 
Ad  was  reauthorized  and  it  remained  in  effect 
through  August  20.  2001.  Since  August  21.  2001. 
the  Act  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17.  2001  (3  CFR 
2001  Comp.  783  (2002)).  as  extended  by  the  Notice 
of  August  14.  2002  (67  FR  53721  (August  16,  2002)). 
has  continued  the  Regulations  in  effect  under 
IEEPA. 

'The  Regulations  governing  the  violations  at 
issue  are  found  in  the  1996  and  1997  versions  of 
the  Code  of  Federal  Regulations.  (15  CFR  Parts  768- 
799  (1996).  as  amended  (61  FR  12714.  March  25. 
1996)  (hereinafter  "the  former  Regulations ')).  and 
15  CFR  parts  768-799  (1997)).  The  March  25.  1996 
Fadaral  RagialM'  publication  redesignated,  but  did 
not  republish,  the  then-existing  Regulations  as  15 
CFR  parts  768A-799A.  As  an  interim  measure  that 
was  part  of  the  transition  to  newly  restructured  and 
reorganized  Regulations,  the  March  25.  1996 
Fadaral  Ragiaiar  publication  also  restructured  and 
reorganized  the  Regulations,  designating  them  as  an 
interim  rule  at  15  CFR  parts  730-774.  effective 
April  24.  1996.  The  former  Regulations  and  the 
Regulations  define  the  various  violations  that  BIS 
alleges  occurred.  The  Regulations  establish  the 
procedures  that  apply  to  this  matter. 


Commerce  within  30  days  bom  the  date 
of  entry  of  this  Order.  Payment  shall  be 
made  in  the  manner  specified  in  the 
attached  instructions. 

Second,  that,  pursuant  to  the  Debt 
Collection  Act  of  1982.  as  amended  (31 
U.S.C.  3701-3720E  (2000)).  the  civil 
penalty  owed  under  this  Order  accrues 
interest  as  more  fully  described  in  the 
attached  Notice,  and.  if  payment  is  not 
made  by  the  due  date  specified  herein, 
Zisman  shall  be  assessed,  in  addition  to 
the  full  amount  of  the  civil  penalty  and 
interest,  a  penalty  charge  and  an 
administrative  charge,  as  more  fully 
described  in  the  attached  Notice. 

Third,  that  for  a  period  of  five  years 
bom  the  date  of  this  Order.  Zisman.  his 
successors  or  assigns,  and  when  acting 
for  or  on  behalf  of  Zisman,  his  officers, 
representatives,  agents  or  employees 
("denied  person")  may  not.  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software,  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  or  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Fourth,  that  no  person  may.  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 


acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  fit>m  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Fifth,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Zisman  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that  a  copy  of  this  Order 
shall  be  delivered  to  the  United  States 
Coast  Guard  ALJ  Docketing  Center,  40 
Gay  Street.  Baltimore.  Maryland  21202- 
4022,  notifying  that  office  that  this  case 
is  withdrawn  from  adjudication,  as 
provided  by  section  766.18  of  the 
Regulations. 

Eighth,  that  the  charging  letter,  the 
Settiement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  4th  day  of  December.  2002. 
Liu  A.  Prager, 

Acting  Assistant  Secretary  of  Commerce  for 
Export  Enforcement. 

[PR  Doc.  02-31169  Filed  12-10-02;  8:45  am] 
aujNQ  cooe  sbio-ot-m 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaptieric 
Administration 

[Dociwt  No.021202295-2295-01] 

Global  Ocean  Data  Assimilation 
Experiment  (QODAE) 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  request  for  proposals. 

StiMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  on  behalf  of 
the  National  Oceanographic  Partnership 
Program  (NOPP),  is  entertaining 
preliminary  proposfds  (Letters  of  Intent) 
and  subsequendy  full  proposals  for 
implementing  the  initial,  pre- 
operational U.S.  contribution(8)  to  the 
Global  Ocean  Data  Assimilation 
Experiment.  These  efforts  are  a  Pilot 
Project  under  Ocean.US,  the  National 
Office  for  Integrated  and  Sustained 
Ocean  Observations,  intended  to  lead  to 
sustained  operational  efforts  supported 
by  U.S.  agencies  such  as  NOAA  and  the 
U.S.  Navy.  The  NOPP  was  established 
by  10  U.S.C.  7902  et  seq.  to  (1)  promote 
the  national  goals  of  assuring  national 
security,  advancing  economic 
development,  protecting  quality  of  life, 
and  strengthening  science  education 
and  commimication  through  improved 
knowledge  of  the  ocean;  and  (2) 
coordinate  and  strengthen  ' 
oceanographic  efforts  in  support  of 
those  goals  by  identifying  and  carrying 
out  partnerships  among  Federal 
agencies,  academia,  industry,  and  other 
members  of  the  oceanographic  scientific 
community  in  the  areas  of  data, 
resources,  education,  and 
communication,  hi  FY  2003,  NOPP 
intends  to  begin  a  program  to 
demonstrate  the  value  of  near-real-time, 
ocean  data  assimilation.  Contingent  on 
the  availability  of  appropriated  funds, 
this  program  is  expected  to  continue  for 
three  to  five  years.  The  level  of  funding 
available  each  year  will  be  dependent 
on  appropriations.  It  is  expected  that 
approximately  $1,500,000  will  be 
available  for  the  first  year  of  the  project, 
approximately  $2,500,000  for  the 
second  year,  and  up  to  $4,500,000  for 
the  third  year.  It  is  expected  that  the 
level  of  fiinding  for  the  third  year  will 
continue  for  two  additional  years, 
depending  on  progress.  Proposals 
should  be  written  as  three-year  efforts 
with  options  to  continue  in  years  four 
and  five  shoiUd  progress  be  satisfectory. 
DATES:  January  10,  2003,  5  pm  (EST)— 
Letter  of  Intent  in  electronic,  facsimile, 


or  hard  copy  form  due.  Letters  of  Intent 
are  used  for  assessment  purposes  only 
and  are  not  a  requirement  for  proposal 
submission. 

February  24,  2003,  5  pm  (EST)— Full 
proposal  in  electronic  or  hard  copy  form 
due.  The  proposal  must  clearly 
delineate  each  partner's  efforts  and  the 
associated  request(s)  for  NOPP  funds  as 
well  as  any  cost-sharing  that  may  be 
offered.  (Cost-  or  resource-sharing  is  not 
required  in  any  response  to  this 
announcement.)  The  same  proposal  will 
implement  funding  of  all  partners  in  the 
proposed  effort,  if  selected,  thus, 
separate  budgets  within  the  single 
proposal  will  be  required  if  more  than 
one  funding  action  is  needed. 

Unsuccessful  applications  will  be 
destroyed. 

Jime  1,  2003  (approximate) — Funds 
awarded  to  selected  recipients.  Program 
begins. 

ADDRESSES:  Because  of  potential  delays 
and/or  damage  in  mailing  or  shipment 
of  hard  copy  submissions,  electronic 
submissions  of  Letters  of  Intent  (LOI) 
and  Proposals  are  strongly  encouraged. 
Electronic  submissions  must  be  in  PDF 
format.  Electronic  submissions  in  other 
than  PDF  format  will  not  be  accepted. 
Electronic  submissions  must  be  directed 
to  the  National  Oceanographic 
Partnership  Program  at  http:// 
www.onr.navy.mil/sci_tech/ocean/ 
GODAE_NOAA.htm;  ATTN:  Stephen  R. 
Piotrowicz.  Letters  of  Intent  submitted 
by  fecsimile  must  be  directed  to 
Ocean.US,  ATTN:  Stephen  R. 
Piotrowicz  at  703-588-0872.  Letters  of 
Intent  and  Proposals  submitted  in  hard 
copy  form  must  be  submitted  to: 
Ocean.US,  2300  Clarendon  Blvd.,  Suite 
1350,  Arlington,  VA  22201;  ATTN:  Dr. 
Stephen  R.  Piotrowicz.  Proposals 
submitted  in  hard  copy  form  should 
contain  one  original  plus  two  copies  of 
the  full  proposal.  If  color  and/or 
grayscale  graphics  are  included  in  the 
proposal,  and  offerer  feels  that  color  or 
grayscale  graphics  would  be  necessary 
for  the  review  process,  the  offerer  may 
submit  twelve  additional  copies  of  the 
graphics. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Stephen  R.  Piotrowicz.  telephone:  (703) 
588-0850;  facsimile:  (703)  588-0872; 
internet:  Steve.Piotrowicz@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Program  Authority 

Authority:  49  U.S.C.  44720  (b);  33  U.S.C. 
883d;  15  U.S.C.  2904;  15  U.S.C.  2934.  (CFDA 
No.  11.431) — Climate  and  Atmospheric 
Research. 


n.  Program  Description 

Background 

The  Global  Ocean  Data  Assimilation 
Experiment  (GODAE)  is  a  one-time  pilot 
project  to  demonstrate  the  feasibility 
and  practicality  of  near  real-time  global 
ocean  data  assimilation  and  numerical 
modeling  for:  (a)  Short  range  open  ocean 
forecasts;  (b)  boundary  conditions  to 
extend  predictability  of  coastal  regimes; 
(c)  initialize  climate  forecast  models; 
and  (d)  research  during  the  period  2003 
to  2007.  GODAE  has  been  in  planning 
for  at  least  five  years.  Within  the 
international  community  this  has 
culminated  in  the  preparation  of  both  a 
Strategic  Plan  and  an  Implementation 
Plan  (http://www.bom.gov.au.GODAE/ 
IP/Plan.htm).  NOPP  has  provided 
substantial  fimding  for  a  number  of  U.S. 
GODAE-preparatory  and  GODAE-related 
activities,  which  have  established  a 
foundation  upon  which  we  now  wish  to 
build  as  GODAE  moves  into  its 
demonstration  phase  as  a  Pilot  Project 
under  Ocean.US.  Elements  of  the 
international  commvinity  are  in  the 
process  of  organizing  GODAE. 
Demonstrating  the  utility  of  near-real- 
time data  assimilation  in  an  operational 
setting  would  provide  critical  feedback 
needed  to  justify  the  continuance  of 
basin-scale  ocean  observing  and 
prediction/ estimation  systems  over  the 
long  term. 

SUPPLEMENTARY  INFORMATION:  Items  (a) 
or  (b)  or  (c)  above  must  be  the  primary 
focus  of  this  effort. 

Funding  Availability 

Actual  funding  levels  will  depend 
upon  the  final  budget  appropriations. 
This  Program  Annoimcement  is  for  a 
program  to  be  conducted  over  a  three 
(nominal)  to  five  (with  options)  year 
period,  by  investigators  both  inside  and 
outside  the  Federal  Government.  It  is 
expected,  though  not  certain,  that  two  or 
more  programs  involving  multiple 
investigators  will  be  fimded,  with 
possible  coalescence  or  down-selection 
for  the  Option  years  4  and  5.  In 
accordance  with  the  NOPP,  team  efforts 
among  academia,  industry,  and 
government  participants  are  very 
strongly  encouraged;  the  degree  of  inter- 
sector  teaming  is  a  selection  criteria.  For 
Federal  Government  investigators, 
funding  will  be  provide*!!  through  intra- 
or  interagency  transfers,  as  appropriate. 
The  funding  instrument  for  extramural 
awards  will  be  a  grant  unless  it  is 
anticipated  that  NOAA  will  be 
substantially  involved  in  the 
implementation  of  the  project,  in  which 
case  the  funding  instrument  could  be  a 
cooperative  agreement.  Examples  of 
substantial  NOAA  involvement  may 
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include,  but  are  not  limited  to, 
proposals  for  collaboration  between 
NOAA  or  NOAA  scientists  and  a 
recipient  scientist  or  technician  an^or 
contemplation  by  NOAA  of  detailing 
Federal  personnel  to  work  on  proposed 
projects.  NOAA  will  make  decisions 
regarding  the  use  of  a  cooperative 
agreement  on  a  case-by-case  basis. 

m.  Eligibility 

Extramural  eligibility  is  not  limited. 
Eligible  applicants  include  institutions 
of  higher  education,  other  non-profits, 
commercial  organizations,  international 
organizations,  state,  local  and  Indian 
tribal  governments.  Applications  from 
non-Federal  and  Federal  applicants  will 
be  competed  against  each  other. 

Please  Note:  Before  non-NOAA  Federal 
applicants  may  be  funded,  they  must 
demonstrate  that  they  have  legal  authority  to 
receive  funds  from  another  Federal  agency  in 
excess  of  their  appropriation.  The  only 
exception  to  this  is  governmental  research 
facilities  for  awards  issued  under  the 
authority  of  49  U.S.C.  44720.  Because  this 
announcement  is  not  proposing  to  procure 
goods  or  services  from  applicants,  the 
Economy  Act  (31  U.S.C.  1535)  is  not  an 
appropriate  legal  basis. 

IV.  Evaluation  Criteria 

Evaluations  of  the  proposals  will  use 
the  following  selection  criteria: 

1.  Relevance  of  the  proposed  program 
to  NOPP  objectives,  including  (30%): 

a.  Support  of  critical  research 
objectives  or  operational  goals  that  meet 
NOPP  and  participating  federal  agency 
requirements, 

D.  Broad  participation  within  the 
oceanographic  community, 

c.  Partners  with  a  long-term 
commitment  to  the  proposed  objectives, 

d.  Resources  are  snared  among 
partners,  and 

e.  Active  involvement  of  one  or  more 
operational  centers. 

2.  Overall  technical  merits  of  the 
proposal  (30%),  including: 

a.  Demonstration  of  the  utility  of  near- 
real-time  data  assimilation  in 
operational  settings; 

b.  Coordination  and/or  collaboration 
with  existing  operationally  oriented 
efforts; 

c.  Feedback  mechanisms  between 
assimilation  efforts  and  data  set 
providers;  ^ 

d.  Collaborative  activities  with 
international  efforts  providing  mutual 
benefits  to  both. 

3.  The  offeror's  capabilities,  related 
experience,  and  facilities  or  unique 
combinations  of  these  that  are  critical  to 
the  program's  objectives  (10%). 

4.  'The  qualifications  and  experience 
of  the  proposed  principal  investigator(s) 
and  key  personnel  (10%). 


5.  The  degree  of  significant  partnering 
among  at  least  two  of  the  following 
parties,  academia,  industry  or 
government  (10%). 

6.  Realism  and  duration  of  the 
proposed  costs  (10%). 

The  proposed  program  shall  produce 
substantive  results  in  no  more  than 
three  years  to  allow  review  and 
decisions  on  any  proposed  options  for 
extension  to  years  four  and  five.  Non- 
productive programs  will  be  considered 
for  termination  at  the  end  of  three  years, 
regardless  of  any  options. 

V.  Selection  Procedures 

The  review  process  will  be  conducted 
by  the  NOPP  Program  Office  on  behalf 
of  the  NOPP  agencies.  A  description  of 
the  NOPP  Proposal  Review  Process  can 
be  found  at:  http://www.nopp.org/ 
Dev2Go.web?id=236688&'rnd=31591 . 
All  proposals,  including  those 
submitted  by  NOAA  employees,  will  be 
evaluated  similarly.  The  process  uses 
peer  reviews  solicited  by  mail  and/or  a 
panel.  Federal  conflict  of  interest  rules 
are  followed.  The  individuals  who 
provide  peer  review  are  scientists  drawn 
from  academic,  government,  and 
industrial/commercial  communities. 
Mail  reviews  require  a  scoring  in 
accordance  with  the  criteria  presented 
in  Section  IV,  Evaluation  Criteria,  as 
well  as  a  narrative  assessment  If  a  panel 
is  convened  along  with  soliciting  mail 
reviews,  it  will  take  the  results  of  the 
mail  reviews  and  rate  the  proposals  into 
three  Tiers  (1 — Strong  Proposal, 
fundable  with  no  significant  issues;  2 — 
Strong  Proposal,  fundable  with  issues  to 
be  resolved;  3 — Not  Recommended). 
The  ratings  will  be  determined  by  a  vote 
of  the  Panel  on  each  proposal 
individually  with  the  Tier  assigned 
according  to  the  highest  number  of  votes 
received. 

In  the  event  of  a  tie  between  two  or 
three  tiers,  the  proposal  will  be  assigned 
to  the  highest  rated  Tier  of  the  Tiers  that 
tied  for  &e  highest  nimiber  of  votes.  If 
only  a  panel  is  convened,  it  will  both 
score  the  proposals  numerically  in 
accordance  with  the  criteria  in  Section 
rv  and  rate  the  proposals  into  tiers.  No 
consensus  advice  will  be  given  by  the 
Panel  (unless  the  panel  is  composed 
entirely  of  Federal  employees.)  The 
recommendations  and  evaluations  of  the 
panel  will  be  considered  by  the  NOPP 
Interagency  Working  Group  along  with 
the  following  program  policy  factors: 

a.  Availability  of  funding; 

b.  Duplication  of  on-going  Federal 
support; 

c.  Duplication  with  other  applications 
in  the  solicitation; 

d.  Geographic  diversity; 


e.  Diversity  among  the  types  of 
institutions  receiving  awards; 

f.  Collaboration  among  multiple 
jurisdictions;  and 

g.  Subject  area  diversity  within  the 
competition. 

The  recommendations  of  the 
participating  funding  agencies  will  be 
forwarded  to  the  National  Ocean 
Research  Leadership  Council  for  final 
selection(s)  based  on  the  program  policy 
factors  given  above.  Any  proposal 
within  Tier  One  or  Tier  Two  may  be 
selected  for  award.  The  Program 
Managerfs)  in  the  agencies  will  also 
recommend  the  total  duration  of 
funding  and  the  amount  of  funding  for 
each  partner  in  the  proposal. 
Unsatisfactory  performance  by  a 
recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

VI.  Instruction  for  Application 

What  To  Submit 
Letter  of  hitent(LOI) 

To  prevent  the  expenditure  of  effort 
that  may  not  be  successful,  it  is  in  the 
best  interest  of  applicants  to  submit 
letters  of  intent,  however,  it  is  not  a 
requirement.  Letters  of  Intent  (LOI)  must 
be  sent  by  electronic  mail.  The 
following  information  should  be 
included: 

(1)  The  LOI  should  clearly  identify 
the  program  area  being  addressed  by 
starting  the  project  title  with  "U.S. 
GODAE:"  Principal  Investigators  and 
collaborators  should  be  identified  by 
affiliation  and  contact  information.  The 
total  amount  of  Federal  funds  being 
requested  should  be  listed  for  each 
budget  year  for  each  collaborator's 
institution. 

(2)  A  concise  (2-page  limit) 
description  of  the  program  including  a 
brief  summary  of  the  work  to  be 
completed,  methodology  to  be  used, 
approximate  costs  of  the  major  elements 
(salaries  and  benefits,  direct  costs,  and 
travel).  Evaluation  will  be  by  NOPP 
agency  program  management.  Projects 
deemed  suitable  during  Letters  of  Intent 
(LOI)  review  will  be  encouraged  within 
15  days  to  submit  full  proposals; 
projects  may  also  be  discouraged  fitim 
submitting  full  proposals,  but 
investigators  may  still  do  so  if  they 
wish. 

(3)  Resumes  (1-page  limit  each)  of  the 
Principal  Investigators. 

Full  Proposal  Guidelines 

Each  full  proposal  must  include  the 
first  seven  items  listed  below;  the 
standard  forms  included  as  Item  8  will 
only  be  required  for  proposal(s)  selected 
for  funding.  All  pages  should  be  single- 
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or  double-spaced,  typewritten  in  at  least 
a  10-point  font,  and  printed  on  metric 
A4  (210  mm  x  297  mm)  or  8V2"  x  11" 
paper.  Brevity  will  assist  reviewers  and 
program  staff  in  dealing  effectively  with 
proposals,  therefore,  the  Program 
Description  may  not  exceed  15  pages. 
Tables  and  visual  materials,  including 
figures,  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations  are  included  in  the  15- 
page  limitation;  literature  citations  and 
letters  of  support,  if  any,  are  not 
included  in  the  15-page  limitation. 
Conformance  to  the  15-page  limitation 
will  be  strictly  enforced.  All  information 
needed  for  review  of  the  proposal 
should  be  included  in  the  main  text;  no 
appendices,  other  than  support  letters,  if 
any,  are  permitted.  Failure  to  adhere  to 
the  above  limitations  will  result  in  the 
proposal  being  rejected  without  review. 

(1)  Signed  Title  Page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator(s)  and  the  institutional 
representative  and  should  clearly 
identify  program  by  starting  the  title 
"U.S.  GODAE:"  The  Principal 
Investigator  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organization,  telephone 
number,  and  address.  The  total  amount 
of  Federal  funds  being  requested  should 
be  listed  for  each  year  of  the  program; 
the  total  should  include  all 
collaborator's  budgets  on  projects 
involving  multiple  institutions,  even  if 
one  of  the  collaborators  is  a  Federal 
institution. 

(2)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution(s) 
investigator(s),  total  proposed  cost  and 
budget  period. 

(3)  Program  Description/Work 
Statement  (15-page  limit):  The  Program 
Description  should  include 
identification  of  the  problem,  objectives 
of  the  work,  relevance  to  the  operational 
prediction  mission,  proposed 
implementation  strategy,  and  proposed 
methodology.  The  following  elements 
should  be  described  in  detail: 

(a)  Approach:  The  Project  should 
demonstrate  the  implications  of  real- 
time ocean  data  assimilation  into 
operational  analysis  and  forecast 
models,  or  into  analysis  and  forecast 
systems  that  are  running  in  an 
operational  mode.  It  should  facilitate 
the  process  of  acceptance  of  such 
assimilation  by  one  or  more  operational 
entities,  entraining  the  operational 
entity(ies)  working  on  a  24/7  basis. 
Approaches  that  propose  work 


independent  of  operational  activities, 
such  that  a  "hand-off"  is  proposed  at 
the  end  of  the  project  will  not  be 
deemed  responsive  to  this  call. 

(b)  Data  Management:  It  should 
illustrate  how  real-time  (within  24  hoiu) 
delivery  of  products  will  be  achieved, 
althou^  longer-delivery  times  (with,  for 
example,  more  quality  control)  may  be 
acceptable  in  addition  but  not  instead, 
for  some  products. 

(4)  Budget  and  Budget  /r  <;tification: 
There  should  be  a  separate  budget  for 
each  year  of  the  project  as  well  as  a 
cumtilative  annual  budget  for  the  entire 
project.  Subcontracts  should  have  a 
separate  budget  page.  Applicants  should 
provide  justification  for  all  budget  items 
in  sufficient  detail  to  enable  the 
reviewers  to  evaluate  the 
appropriateness  of  the  funding 
requested. 

15)  Current  and  Pending  Support. 
Information  on  the  number  of  person- 
months  per  year  devoted  to  this  project 
and  ongoing  projects  regardless  source 
of  support  (Federal.  State,  or  local 
government  agencies,  private 
foundations,  industrial  or  other 
commercial  organizations)  by  the 
Principal  Investigator  and  other  senior 
personnel  must  be  listed.  Similar 
information  must  be  provided  for  all 
proposals  already  submitted  or 
submitted  concurrently  to  other  possible 
sponsors,  including  those  within 
NOAA. 

(6)  Vitae  (2  pages  maximum  per 
investigator):  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  other  relevant  papers. 

(7)  Results  from  prior  research:  The 
'results  of  related  projects  supported  by 

NOAA  and  other  agencies  should  be 
described,  including  their  relation  to  the 
currently  proposed  work.  Reference  to 
each  prior  research  award  should 
include  the  title,  agency,  award  number. 
Principal  Investigators,  and  total  award. 
The  section  should  be  a  brief  summary 
and  should  not  exceed  two  pages  total. 

(8)  Standard  Application  Forms:  For 
proposal(s)  selected  for  funding,  the 
following  forms  must  also  be  submitted: 
Standard  Forms  424,  Application  for 
Federal  Assistance,  and  424B. 
Assurances-Non-Construction  Programs, 
(Rev  4-88).  Please  note  that  both  the 
Principal  Investigator  and  an 
administrative  contact  should  be 
identified  in  Section  5  of  the  SF424.  For 
Section  10,  for  proposals  selected  for 
funding  by  NOAA,  applicants  should 
enter  "11.431"'  for  theCFDA  Nimiber 
and  "Climate  and  Atmospheric 
Research"  for  the  title.  The  form  must 
contain  the  original  signature(s)  of  an 


authori2»d  representative  of  the 
applying  institution(s). 

(DOC/NOAA)  is  strongly  committed 
to  broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities  (HBCU).  Hispanic  Serving 
Institutions  (HIS),  and  Tribal  Colleges 
and  Universities  (TCU)  in  its 
educational  and  research  programs.  The 
EKX)/NOAA  vision,  mission,  and  goals 
are  to  achieve  full  participation  by 
Minority  Serving  Institutions  (MSI)  in 
order  to  advance  the  development  of 
human  potential,  to  strengthen  the 
nation's  capacity  to  provide  high-quality 
education,  and  to  increase  opportunities 
for  MSIs  to  participate  in  and  benefit 
frt)m  FedenJ  Financial  Assistance 
programs.  DOC/NOAA  encourages  all  ' 
applicants  to  include  meaningful 
participation  of  MSIs.  Institutions 
eligible  to  be  considered  MSIs  are  listed 
at  the  following  Internet  Web  site:  http:/ 
/www.ed.gov/offices/OCR/ 
99minin.html. 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  (EO) 
12372,"  Intergovernmental  Review  of 
Federal  Programs. 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  EO  13132. 

Notice  and  comment  are  not  required 
under  5  U.S.C.  553(a)(2),  or  any  other 
law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts.  Because  notice  and  comment 
are  not  required,  a  Regulatory  Flexibility 
Analysis,  5  U.S.C.  601  et  seq.,  is  not 
required  and  has  not  been  prepared  for 
this  notice. 

This  documents  contains  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act  (PRA). 
The  use  of  Standard  Forms  424  and 
424B  have  been  approved  by  OMB 
under  the  respective  control  numbers 
0348-0043  and  0348-0040. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  unless  that 
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collection  displays  a  currently  valid 
OMB  Control  Number. 

Louisa  Kocih, 

Acting  Assistant  Administrator.  Office  of 
Oceanic  and  Atmospheric  Research.  National 
Oceanic  and  Atmospheric  Administration. 
[FR  Doc.  02-31195  Filed  12-10-02:  8:45  am) 
BHJJMQCOOE  3S1IMCD-P 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
Initial  Patent  Applicationa 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  revision  of  a  continuing 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  10, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown.  Records  Officer, 
Office  of  Data  Architecture  and 
Services,  Data  Administration  Division, 
USPTO,  Suite  310.  2231  Crystal  Drive. 
Washington.  DC  20231;  by  telephone  at 
(703)  308-7400:  or  by  electronic  mail  at 
susan.brown@uspto.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Robert  J.  Spar, 
Director.  Office  of  Patent  Legal 
Administration.  USPTO,  Washington, 
DC  20231:  by  telephone  at  (703)  308- 
5107;  or  by  electronic  mail  at 
bob.spar@uspto.gov. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

Article  1 ,  Section  8,  Clause  8  of  the 
Constitution  provides  that  Congress 
shall  have  the  power  .  .  ."  (tlo  promote 
the  progress  of  science  and  useful  arts, 
by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to 
their  respective  writings  and 
discoveries."  Congress  has  exercised 
this  grant  of  power  under  the 
Constitution  to  enact  the  patent  statute. 
Title  35.  U.S.C,  and  to  establish  the 
United  States  Patent  and  Trademark 
Office  (USPTO). 

The  USPTO  is  required  by  35  U.S.C. 
131  to  examine  applications  for  patents. 
An  applicant  must  provide  sufficient 


information  to  allow  the  USPTO  to 
properly  examine  the  application  to 
determine  whether  it  meets  the  criteria 
set  forth  in  the  patent  statute  and 
regulations  to  be  issued  as  a  patent.  The 
USPTO  administers  the  statute  through 
various  rules  in  37  CFR  1.16  through 
1.84.  The  patent  statute  and  regulations 
require  that  an  application  for  patent  (or 
application  package)  include  the 
following,  collections  of  information: 

(1)  A  specification  containing  a 
description  of  the  invention  and  at  least 
one  claim  defining  the  property  right 
sought  by  the  applicant; 

(2)  a  drawing  or  photograph,  where 
necessary,  for  an  understanding  of  the 
invention; 

(3)  an  oath  or  declaration  signed  by 
the  applicant;  and 

(4)  a  filing  fee. 

The  "American  Inventors  Protection 
Act  of  1999"  brought  some  changes  to 
the  patent  application  process.  This  act 
amended  35  U.S.C.  122  to  provide  for 
the  publication  of  patent  applications 
after  the  expiration  of  a  period  of 
eighteen  months  from  the  earliest  filing 
date  for  which  a  benefit  is  sought  under 
Title  35.  United  States  Code.  It  also 
amended  35  U.S.C.  119  and  120  to 
permit  applicants  to  petition  the  USPTO 
to  accept  a  delayed  priority  claim.  As  a 
result  of  this  act.  the  USPTO  amended 
35  U.S.C.  132  to  allow  applicants  to 
request  (for  a  fee]  the  continued 
examination  of  an  application  as  an 
alternative  to  submitting  a  continued 
prosecution  application.  With  the 
establishment  of  the  request  for 
continued  examination  practice,  the 
USPTO  is  eliminating  the  continued 
prosecution  application  practice  for  all 
of  the  applications,  with  the  exception 
of  the  design  patent  applications. 

This  information  collection  contains 
both  paper  and  electronic  forms.  New 
utility  and  provisional  applications  may 
be  submitted  electronically  through  the 
Electronic  Filing  System  (EFS).  The 
specification  for  these  applications  is 
created  through  the  authoring  tools  that 
can  be  downloaded  free  of  charge  fc^m 
the  USPTO  website.  Through  the 
Electronic  Packaging  and  Validation 
Engine  (ePAVE)  (which  applicants  can 
also  download  from  the  USPTO  Web 
site),  applicants  can  create  the 
Application  Transmittal,  the  Fee 
Transmittal,  and  the  Application  Data 
Sheet  that  are  submitted,  in  addition  to 
the  specification,  as  part  of  the 
electronic  patent  application  package. 
The  claims,  drawings,  oaths, 
declarations,  powers  of  attorney,  and 
small  entity  statements  are  scanned  or 
converted  into  images  and  attached  to 
the  electronic  patent  application 
package.  Once  the  specification  and 


claims  are  completed,  the  necessary 
forms  created,  and  the  images  attached 
to  the  application,  the  ePAVE  software 
will  then  bundle,  compress,  and  encrypt 
the  files  for  submission  to  the  USPTO. 
The  EFS  sends  the  applicant  an 
acknowledgment  receipt  after  the 
application  package  has  been  received, 
decrypted,  and  decompressed.  The  EFS 
uses  public  key  infrastructure  (PKI) 
technology  for  secure  electronic 
communications  so  authorized  filers 
must  obtain  a  customer  number  and  a 
digital  certificate. 

The  Application  Data  Sheet  can  be 
submitted  in  paper,  in  addition  to 
electronic  transmission.  However,  it 
must  be  noted  that  this  is  a  format  and 
not  an  official  paper  form.  As  such, 
neither  the  paper  nor  the  electronic 
versions  have  form  niunbers.  The 
Application  Data  Sheet  is  only  used  in 
the  new  utility,  plant,  and  design 
applications. 

II.  Method  of  Collection 

By  mail,  facsimile  (limited  to 
petitions  to  accept  delayed  priority 
claims  and  requests  for  continued 
prosecution  applications),  or  hand 
delivery  to  the  USPTO.  New  utility  and 
provisional  applications  can  also  be 
submitted  electronically  through  the 
EFS. 

m.  DaU 

OS4B  Number.  0651-0032. 

Form  Numbeiis):  PTO/SB/01/01  A/ 
02A/02B/03/03A/04/05/06/07/13/PCT/ 
16/17/18/19/29/29A/101  through  110. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profits;  not-for-profit  institutions;  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
452.487  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  takes  the  public 
approximately  17  minutes  to  10  hours 
and  45  minutes  (0.28  hours  to  10.75 
hours)  to  complete  this  information, 
depending  on  the  request.  This  includes 
time  to  gather  the  necessary 
information,  prepare  the  application, 
petition,  or  CD  submission,  and  submit 
the  completed  request  to  the  USPTO. 
The  USPTO  believes  that  it  takes  the 
same  amount  of  time  to  gather  the 
necessary  information,  prepare  the  new 
utility  or  provisional  application,  and 
submit  it  to  the  USPTO.  whether  the 
applicant  submits  it  electronically  or  in 
paper  form.  There  are  26  forms  in  this 
collection. 

Estimated  Total  Annucd  Respondent 
Burden  Hours:  4,169,768  hours  per  year. 
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Estimated  Total  Aimual  Respondent 
Cost  Burden:  $1,050,781,314  per  year. 
The  USPTO  expects  that  all  of  the 
information  in  this  collection,  with  the 
exception  of  the  CD  submissions  of 
oversized  new  utility  and  provisional 
applications  that  cannot  be  submitted 
electronically  through  EFS,  will  be 
prepared  by  an  attorney.  The  USPTO 


expects  that  the  oversized  CD 
submissions  will  be  prepared  by 
paraprofessionals.  Using  the 
professional  hourly  rate  of  $252  per 
hour  for  associate  attorneys  in  private 
firms,  the  USPTO  estimates  that  the 
respondent  cost  burden  for  submitting 
all  of  the  information  in  this  collection, 
with  the  exception  of  the  oversized  CD 


submissions,  will  be  $1,050,781,284  per 
year.  Using  the  paraprofessional  hourly 
rate  of  $30  per  hour,  the  USPTO 
estimates  that  the  respondent  cost 
burden  for  submitting  the  oversized  CD 
submissions  will  be  $30  per  year.  The 
total  respondent  cost  burden  is 
$1,050,781,314  per  year. 


Itefn 


Original  New  Utiiity/Plant/Design  Applications  and  Continuation/Divisional  of 

an  International  Application — No  Application  Data  Sheet. 
Electronic  Original  New  Utility/Plant/Design  Applications— No  Application 

Data  Sheet. 

Original  New  Utility/Plant/Design  Applications— Application  Data  Sheet- 

Electronic  Original  New  Utility/Plant/Design  Applications— Application  Data 

Sheet. 

Continuation/Divisional  Applications— Utility/Plant/Design 

Continued  Prosecution  Apjjlications — Design 

Continuation-in-Part  Applications— Utility/Plant/Design  

Provisional  Applications ^ 

Electronic  Provisional  Applications 

Petition  to  Accept  DelaycKJ  Priority  Claim 

CD  Submissiorts  of  Oversized  New  Utility  and  Provisional  Applications  That 

Cannot  be  Submitted  Electronically  via  EPS:. 
'Application  Transmittal  Fomn. 
'Cover  Letter. 

Total  • 


Estimated  tirne  for  response 


10  hours  and  45  minutes 

10  hours  and  45  minutes 

10  hours  and  36  minutes 
10  hours  and  36  minutes 

54  minutes 

24  minutes 

5  hours  and  15  minutes 

8  hours 

8  hours 

1  hour  

17  minutes 


Estimated 
annual  re- 
sponses 


275.506 

3.148 

30,612 
350 

34.707 

263 

17.364 

89,789 

640 

105 

3 


452,487 


Estimated 

annual  bur- 
den hours 


2,961.690 

33,841 

324,487 
3,710 

31,236 

IDS 

91,161 

718.312 

5.120 

105 

1 


4.169.768 


Estimated  Total  Annual  Non-hour 
Respondent  Cost  Burden:  $262,216,319 
per  year.  There  are  capital  start-up, 
recordkeeping,  and  postage  costs,  as 
well  as  filing  fees,  associated  with  this 
information  collection.  These  costs  are 
not  applicable  to  all  of  the  information 
in  this  collection,  however. 

Applicants  can  submit  new  utility 
and  provisional  applications 
electronically  through  the  EFS.  These 
applications  require  attachments  that 
must  be  in  a  TIFF  format  in  order  to  be 
submitted  electronically.  If  these 
documents  are  not  in  this  format, 
applicants  may  need  a  scanner  in  order 
to  convert  their  images  and 
documentation  into  the  TIFF  format. 
The  USPTO  estimates  that  the  average 
cost  of  a  scaimer  is  $200. 

Applicants  can  use  Compact  Disk- 
Read  Only  Memory  (CD-ROM)  or 
Compact  Disk-Recordables  (CD-^)  to 
submit  patent  applications  containing 
large  computer  program  listings  tathe 
USPTO.  New  utility  or  provisional 
applications  that  exceed  10  megabytes 
cannot  be  submitted  electronically 
throtigh  EFS.  so  applicants  have  the 
option  to  copy  these  applications  onto 
CD-ROMs  or  CD-Rs  as  well.  To  make 
these  CD-ROM/CI>-R  copies,  applicants 
must  have  a  CD  drive  capable  of 
recording  onto  CD-R  media  (a  "CD 
burner"),  CD  recording  software,  blank 
CD-^  media  (CDs),  cases  and  labels  for 


the  CDs,  and  a  padded  mailing  envelope 
for  shipping.  The  average  cost  of  a  CD 
burner  is  approximately  $200, 
depending  on  the  speed  and  type  of  PC 
connection.  Commercial  software  for 
creating  CDs,  such  as  Easy  CD  Creator 
5.0,  retails  for  approximately  $100, 
although  basic  CD  recording  software  is 
typically  included  with  the  CD  burner. 
Blank  CD-R  media  with  plastic  jewel 
cases  can  be  purchased  for 
approximately  $10  for  10  blank  CDs,  or 
about  $1  per  disc.  The  av '  rage  cost  of 
software  for  labeling  CDs,  including 
blank  labels  and  case  inserts,  is 
approximately  $20.  Padded  8.5  x  11- 
inch  mailing  envelopes  for  safely 
shipping  the  CDs  cost  approximately 
$12  for  a  package  of  12,  or  about  $1  per 
envelope,  hi  sum,  the  USPTO  estimates 
the  additional  costs  for  the  hardware, 
software,  and  supplies  necessary  for  CD 
submissions  to  be  approximately  $342 
per  year.  The  total  capital  start-up  costs 
for  this  collection  are  $542  per  year. 

The  applications,  the  petition  to 
accept  a  delayed  priority  claim,  and  the 
oversized  CD  submissions  may  be 
submitted  by  mail  through  the  United 
States  Postal  Service.  The  USPTO 
recommends  that  applicants  file  initial 
patent  applications  (which  also  include 
the  continued  prosecution,  continuation 
and  divisional,  continuation-in-part, 
and  provisional  applications)  by 
Express  Mail  to  establish  the  filing  date 


(otherwise  the  filing  date  of  the 
application  will  be  the  date  that  it  is 
received  at  the  USPTO).  The  USPTO 
estimates  that  the  average  cost  for 
sending  an  initial  application  by 
Express  Mail  will  be  $17.85,  and  that 
customers  filing  dociunents  associated 
with  these  initial  applications  may 
choose  this  option  to  mail  their 
submissions  to  the  USPTO.  Therefore, 
the  USPTO  estimates  that  up  to  448,241 
submissions  per  year  may  be  mailed  to 
the  USPTO  at  an  average  Express  Mail 
rate  of  $17.85,  for  a  total  postage  cost  of 
$8,001,102.  If  the  applicant  sends  the 
petition  for  delayed  priority  claim  by 
first-class  mail,  the  applicant  may  also 
include  a  signed  certification  of  the  date 
of  mailing  in  order  to  receive  credit  for 
timely  filing.  The  USPTO  estimates  that 
the  average  first-class  postage  cost  for  a 
mailed  submission  will  be  49  cents,  and 
that  customers  filing  the  petitions  for 
priority  claim  may  choose  to  mail  their 
submissions  to  the  USPTO.  Therefore, 
the  USPTO  estimates  that  up  to  105 
submissions  per  year  may  be  mailed  to 
the  USPTO  at  an  average  first-class 
postage  cost  of  49  cents,  for  a  total 
postage  cost  of  $51  per  year.  In  the  case 
of  the  oversized  CD  submissions,  the 
USPTO  estimates  that  the  average 
postage  cost  for  these  submissions  will 
be  95  cents,  to  cover  the  costs  of  mailing 
the  CD,  the  application  transmittal  form. 
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and  the  cover  letter.  The  USPTO 
estimates  that  3  oversized  CD 
submissions  will  be  received  per  year, 
for  a  total  postage  cost  of  $3  per  year. 
The  total  postage  cost  for  this  collection 
is  $8,001 . 1 56  per  year. 

There  are  recordkeeping  costs 
associated  with  the  oversized  CD 
submissions  and  the  electronic  filing  of 
new  utility  and  provisional 
applications.  The  USPTO  advises 
applicants  who  submit  oversized  new 
utility  and  provisional  application 
requests  on  CD  to  retain  a  back-up  copy 
of  the  CD  and  a  printed  copy  of  the 
application  transmittal  form  for  their 
records.  The  USPTO  estimates  that  it 
will  take  an  additional  5  minutes  for  the 
applicant  to  produce  this  back-up  CD 
copy  and  2  minutes  to  print  the  copy  of 
the  application  transmittal  form,  for  a 
total  of  7  minutes  (0.12  hours)  for  each 
oversized  submission.  The  USPTO 
estimates  that  approximately  3 
electronic  submissions  per  year  will  be 


oversized,  for  a  total  of  0.36  hours  per 
year  for  retaining  the  back-up  CD  and 
printed  application  transmittal  form. 
The  USPTO  believes  that  these  back-up 
copies  will  be  prepared  by 
paraprofessionals  with  an  estimated 
hourly  rate  of  $30  per  hour,  for  a  total 
recordkeeping  cost  of  $1 1  per  year. 

In  addition,  the  USPTO  also  strongly 
advises  applicants  who  file  their  new 
utility  and  provisional  applications 
electronically  to  retain  a  copy  of  the  file 
submitted  to  the  USPTO  as  evidence  of 
authenticity,  in  addition  to  keeping  the 
acknowledgment  receipt  as  clear 
evidence  that  on  the  date  noted  the  file 
was  received  by  the  USPTO.  The 
USPTO  estimates  that  it  will  take  5 
seconds  (0.001  hours)  to  print  and  retain 
a  copy  of  the  new  utility  and 
provisional  submissions  and  that 
approximately  4,138  (3.498  new  utility 
and  640  provisional  applicationsj 
submissions  per  year  will  use  this 
option,  for  a  total  of  4  hours  per  year. 


Using  the  paraprofessional  rate  of  $30 
per  hour,  the  USPTO  estimates  that  the 
recordkeeping  cost  for  retaining  this 
copy  will  be  $120  per  year.  The  total 
recordkeeping  cost  for  this  collection  is 
$131  per  year. 

There  is  also  annual  nonhour  cost 
burden  in  the  way  of  filing  fees 
associated  with  this  collection.  The 
basic  filing  fees  for  the  utility,  plant, 
design,  and  provisional  applications  are 
determined  by  which  filing  status  (other 
than  small  entity  or  small  entity)  the 
applicant  has  selected.  The  filing  fees 
for  the  electronically-filed  new  utility 
and  provisional  applications  are  the 
same  as  those  for  the  paper  applications. 
The  small  entity  status  does  not  apply 
to  the  petition  to  accept  a  delayed 
priority  claim.  There  are  no  filing  fees 
associated  with  the  oversized  CD 
submissions. 

The  total  estimated  filing  costs  for  this 
collection  of  $254,214,490  are 
calculated  in  the  accompanying  chart. 


Item 


Utility  Applicalion  (including  Reissues  arxl  all  Coninuino  Applications)— Other  Entity 

Utility  AppticatJons  (including  Reissues  and  all  Continuing  Applications) — Small  Entity  

Plant  ApplicatKxis  (including  Reissues  and  all  Continuing  Applications)— Other  Entity 

Plant  Applications  (including  Reissues  and  Continuing  Applications) — Small  Entity  

Design  Applications  (including  Reissues  and  all  Continuing  Applications) — Ottier  Entity 

Design  Applications  (including  Reissues  and  all  Continuing  Applications)— Small  Entity 

Provisional  Applications — Other  Entity  

Provisional  Applications — Small  Entity  

Petition  To  Accept  Delayed  Pnonty  Claim  

CD-ROM  Submissions  of  Oversized  New  Utility  and  Provisional  Applications  That  Cannot  Be 
Submitted  Electronically  via  EPS:  

•  Application  Transmittal  Form. 

•  Cover  Letter. 

Totals 


Responses 

(yr) 

(a) 


273.137 


68.285 
768 
192 

15.654 
3,914 

72,343 

18.086 
105 


452.487 


Filing 
fees 

(b) 


$740.00 


370.00 
740.00 
370.00 
740.00 
370.00 
160.00 
80.00 
1.280.00 

N/A 


Total  annual  cost 
(yr) 

(a)  X  (b) 


$202,121,380.00 


25,265.450.00 

568,320.00 

71,040 

11,583,960.00 

1.448,180.00 

11,574,880.00 

1,446.880.00 

134,400.00 

0.00 


254.214,490.00 


The  USPTO  estimates  that  the  total 
non-hour  respondent  cost  burden  for 
this  collection,  in  the  form  of  capital 
start-up.  operation,  recordkeeping,  and 
postage  costs,  and  filing  fees,  is 
$262,216,319  per  year. 

IV.  Request  for  Commeiits 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  4,  2002. 
Susan  K.  Brown. 

Records  Officer.  USPTO.  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
|FR  Doc.  02-31193  Filed  12-10-02;  8:45  am) 

MLUNQ  COOC  3B1I>-16-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adlustment  of  Import  Limits  for  Certain 
Wool  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Romania 

December  6,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
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quota  status  of  these  linuts,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  thq  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPlfMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63033,  published  on 
December  4,  2001. 

James  C.  Leonard  ID, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  6.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  2002  and  extends  through 
December  31,  2002. 

Effective  on  December  11.  2002.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

410 

435 

11 1.448  square  me- 
ters. 
19.123  dozen. 

^Ttie  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31.2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  fonign  a^irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  C.  Leonard  m. 


Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  02-31206  Filed  12-10-02;  8:45  am) 
BIUJNO  C006  3S1IMm-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Removal  of  Visa  Requirements  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Turkey 

December  5,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECTIVE  DATE:  January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist. 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce,  (202)  482- 

4212. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

Effective  on  January  1,  2003,  an 
export  visa  will  not  be  required  for 
products  in  merged  Categories  352/652, 
produced  or  manufactxired  in  Turkey 
and  exported  fi'om  Turkey  on  and  after 
January  1,  2003.  The  visa  requirement  is 
being  removed  because  the  quota  on  this 
category  expires  on  December  31,  2002. 
and  the  existing  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Turkey  only  requires  export 
visas  for  quota  categories. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  63037,  published  on 
December  4,  2001  and  52  FR  6859, 
published  on  March  5, 1987. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  5,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commissioner:  This  directive  does 
not  cancel,  the  directive  issued  to  you  on 
March  2. 1987,  as  amended,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  export 
visa  requirements  for  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  for  which  the 
Government  of  Turkey  has  not  issued  an 
appropriate  export  visa. 

Effective  on  January  1,  2003,  you  are 
directed  to  no  longer  require  a  visa  for 
products  in  merged  Categories  352/652 
exported  on  and  after  January  1.  2003 
because  the  quota  on  this  category  expires  on 
December  31,  2002,  and  the  existing  visa 
arrangement  between  the  Governments  of  the 
United  States  and  Turkey  only  requires 
export. visas  for  quota  categories. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-31207  Filed  12-10-02;  8:45  am] 

BILUNG  COOE  3510-OA-S 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
10,  2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regidatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
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of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  6.  2002. 

John  D.  Tressier. 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Scholarship  Contract  & 
Teaching  Verification  Form  for  Title  11 
HEA  Scholarship  Recipients. 

Frequency:  On  Occasion;  Semi- 
Annually;  Armually. 

Affected  Public:  Individuals  or 
household:  Not-for-profit  institutions; 
State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  5.450.  Burden  Hours: 
5,408. 

Abstract:  Students  receiving 
scholarships  under  section  204(3)  of  the 
Higher  Education  Act  (HEA)  incur  a 
service  obligation  to  teach  in  a  high- 
need  school  in  a  high-need  LEA.  This 
information  collection  consists  of:  (1)  A 
contract  to  be  executed  when  funds  are 
first  awarded;  (2)  an  addendum  to  the 
contract  to  be  signed  when  subsequent 
funds  are  awarded;  (3)  a  teaching 
verification  form  to  be  used  by  students 
to  document  their  compliance  with  the 
contract's  conditions. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 


Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-31200  Filed  12-10-02;  8:45  a«i] 

BMJJNGCOOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboiatory;  Notice  of  Availability  of  a 
Financial  Aaaistance  Solicitation 

agency:  National  Energy  Technology 
Laboratory  (NETL).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation. 

StJMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-^)3NT41718 
entitled  "Large  Scale  Mercury  Control 
Field  Testing  Program '.  The  DOE/NETL 
is  seeking  applications  to  conduct  long- 
term  (minimum  of  two-to-fouc  months 
at  optimum  process  conditions)  field 
testing  of  advanced  mercury  control 
technologies  to  (1)  verify  technology 
performance  in  terms  of  total  (50-80%+ 
based  on  coal  type,  equipment,  etc.)  and 
speciated  mercury  removal  relative  to 
changes  in  load  and  coal-mercury 
concentration  for  all  coal  types 
(including  blends)  but  emphasizing 
high-elemental,  low  rank  coals,  (2) 
determine  realistic  process/equipment 
costs  for  various  levels  of  mercury 
removed  for  a  variety  of  equipment 
configurations  focusing  on  smaller 
surface  collection  area  (SCA) 
electrostatic  precipitators  (SCA  <300  ft^/ 
thousand  actual  cubic  feet  of  flue-gas) 
for  bituminous  coals,  (3)  determine 
mercury  removal  levels  for  blends  of 
different  rank  coals  including 
subbituminous/high-sulfur  bituminous; 
(4)  quantify  balance-of-plant  (BOP) 
impacts  such  as  Electro-Static 
Precipitator  (ESP)  performance, 
baghouse  performance  and  bag  life, 
byproduct  contamination,  corrosion, 
parasitic  load,  etc.;  and  (5)  measure  and 
assess  potential  multiple  pollutant  or 
co-control  associated  with  mercury 
control  technology. 

In  addition,  several  semi-continuous 
emission  monitors  (S-CEMS)  would  be 
used  to  monitor  variations  in  mercury 
content  of  flue  gas  and  track  technology 
performance  while  collecting  high 
quality  inlet/outlet  mercury  speciation 
data  with  Ontario  Hydro  measurements 


at  the  beginning,  middle  and  end  of 
each  test  campaign  (plus  additional 
measurements  as  needed  to  verify  S- 
CEM  results).  Tests  of  by-products  may 
be  limited  to  characterization  tests 
(foaming  index,  etc.)  but  collection  of 
enough  samples  would  be  obtained  for 
other  programs  to  conduct  more 
detailed  or  extensive  tests,  and 
measurement  of  mercury  in  all  streams 
(including  water)  to  seek  closure  on 
mercury  balances. 

DATES:  The  «olicitation  will  be  available 
on  the  DOE/NETL's  Internet  address  at 
http://www.netl.doe.gov/business  and 
on  the  "Industry  Interactive 
Procvu^ment  System"  (UPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  December  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  J.  Byrnes.  U.S.  Department  of 
Energy,  National  Energy  Technology 
Laboratory,  P.O.  Box  10940,  MS  921- 
107.  Pittsburgh.  PA  15236.  E-mail 
Address:  bymes@netl.doe.gov, 
Telephone  Number:  412-386-4486. 
SUPPLEMENTARY  INFORMATION:  NETL 
held  two  workshops  (in  June  and 
September  2002)  with  key  stakeholders 
from  the  utility  industry,  government 
agencies,  research  organizations,  and 
academia  to  obtain  input  on  the  content 
and  structure  of  future  mercury  research 
and  development.  A  summary  of  the 
workshop  proceedings  can  be  found  at 
http://www.netl.doe.gov/coalpower/ 
environment.  The  workshop 
participants  identified  a  number  of 
different  configurations  and 
technologies  that  need  further  long-term 
testing. 

In  response,  DOE-NETL  is  issuing  a 
solicitation  focused  on  four  major  areas 
that  are  expected  to  be  important  in 
developing  mercury  control  strategies 
for  the  coal-fired  electric  utility  industry 
and  help  ensure  the  continued 
availabilitjr  of  low-cost  electricity  from 
coal  while  meeting  growing  air  quality 
demands.  Details  concerning  the 
solicitation  are  described  below  (with 
allowable  scale  of  testing  described  in 
Table  1).  Topic  Area  1  would  focus  on 
sorbent  injection  technology.  Topic 
Area  2  would  cover  technologies  aimed 
at  wet  flue-gas  desulfurization 
enhancement,  Topic  Area  3  would  seek 
proposals  offering  oxidation  systems 
and  Topic  Area  4  would  allow  for  any 
technologies  ready  for  long-term  field- 
testing.  The  solicitation  supports  the 
overall  goal  of  the  Department  of 
Ehergy/Office  of  Fossil  Energy's 
Innovations  fpr  Existing  Plants  (lEP) 
Program  to  develop  advanced 
technology  and  knowledge  products 
that  enhance  the  environmental 
performance  of  the  existing  fleet  of  coal- 
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fired  power  plants.  The  four  Areas  of 
Interest  for  this  solicitation  are: 

Topic  1 :  Field  Testing  of  Activated 
Carbon/Sorbents  Upstream/Downstream 
of  Existing  Utility  Particulate  Control 
Devices  for  Bituminous  and  Low  Rank 
Coals  (Powder  River  Basin  and  Lignite). 


Topic  2:  Field  Testing  of  Effective 
Mercury  Control  Technologies 
Upstream  of  and  Across  Wet  Flue  Gas 
Desulfurization  Systems. 

Topic  3:  Field  Testing  of  Non-Sorbent 
Based  Concepts  for  Increasing  the 
Oxidation  of  Elemental  Merciuy  for 


Removal  in  Downstream  Air  Pollution 
Control  Equipment. 

Topic  4:  Other  Mercury  Control 
Technologies  Ready  for  Long-Term 
Field-Testing. 


Table  1  .—Topic  Area  Matrix 

Topic  area  No. 

Topic  area 

Coal  type/existing  equipment  configuration 

Scale  of 
testing 

1  

2 

Sortwnt  Injection  

FGD  Enhancement 

Bituminous— SCA  <300  CSESP/HSESP  Lignite/Sut)-bitumirKHJS— ESP/ 

FF  (or  COHPAC)  (no  SCA  limit)  Coal  Blends— no  SCA  limit). 
All  coals  tvoes  or  titends  with  wet  FGD 

1. 

1. 

3 

Oxidation  Systems  

All  coals  or  t)lends  applicat>le  to  plants  with  or  wittiout  wet  FGD  

1  or  2. 

4  

Otfier  : 

All  coals  Individually  or  blends  and  all  existing  equipment  configurations 

1  or  2. 

1.  Full-scale  (minimum  100  MWe). 

2.  Slip-stream  (minimum  10  MWe). 


Scale  of  Testing 

DOE  anticipates  allocating  $1.5 
million  or  less  in  cost  sharing  per  test 
site.  DOE  recognizes  that  certain 
mercury  control  technologies  proposed 
for  full-scale  testing  may  require 
significant  outlays  for  capital  equipment 
in  order  to  be  tested.  Given  that  the 
funding  available  for  this  solicitation  is 
limited  and  is  to  be  used  primarily  for 
testing  and  evaluation  of  the 
performance  of  the  proposed  technology 
and  not  for  the  purchase  of  equipment. 
DOE  is  allowing  for  slip-stream  testing 
of  technologies  under  "Topic  Areas  3  and 
4.  However,  if  the  offeror  wants  to  test 
at  full  scale,  then  they  would  be 
required  to  cover  the  additional  costs 
above  E>OE  threshold  of  $1.5  million  per 
test  site  (or  75%  cost  sharing,  whichever 
is  less).  DOE  anticipates  that  funds  will 
'be  approximately  allocated  as  2/3  to 
full-scale  testing  and  1/3  to  pilot-scale 
testing. 

It  is  anticipated  that  there  will  be  9^ 
12  Financial  Assistance  (Cooperative 
Agreements)  awards  with  performance 
periods  ranging  bom  12—42  months. 
The  total  estimated  Award  Value  for  all 
projects  awarded  under  this  solicitation 
is  estimated  at  $19-$25  million  with 
total  federal  funding  anticipated 
between  $15-$20  million  with  a 
required  recipient  cost  sharing  of  25% 
of  total  cost. 

Eligibility  for  participation  in  this 
Program  Solicitation  is  considered  to  be 
full  and  open.  All  interested  parties  may 
apply.  The  solicitation  will  contain  a 
complete  description  of  the  evaluation 
factors  and  the  relative  importance  of 
each  factor.  Applications  submitted  by 
or  on  behalf  of  (1)  Another  Federal 
agency;  (2)  a  Federally  Funded  Research 
and  Development  Center  sponsored  by 
another  Federal  agency;  or  (3)  a 
Department  of  Energy  (DOE) 


Management  Operating  (M&O) 
contractor  will  not  be  eligible  for  award 
under  this  solicitation.  However,  an 
application  that  includes  performance 
of  a  portion  of  the  work  by  a  DOE  M&O 
contractor  will  be  evaluated  and  may  be 
considered  for  award  subject  to  the 
provisions  to  be  set  forth  in  Program 
SbUcitation  DE-PS26-03NT41718. 

Once  released,  the  solicitation  will  be 
available  for  downloading  trom  the  IIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS. 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the 
solicitation  is  available  should  subscribe 
to  the  Business  Alert  Mailing  List  at 
http://www.netl.doe.gov/business.  Once 
you  subscribe,  you  will  receive  an 
aimoimcement  by  E-mail  that  the 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 


Issued  in  Pittsburgh.  PA  November  28. 
2002. 

Richard  D.  Rogus, 

Acting  Director,  Acquisition  and  Assistance 
Division. 
[FR  Doc.  02-31202  Filed  12-10-02;  8:45  ami 

BILLINO  CODE  64S&-01-P 

DEPARTMENT  OF  ENERGY 

Reimbursement  for  Costa  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites 

agency:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursement  in  fiscal  year  (FY)  2003. 

SUMMARY:  This  Notice  annoimces  the 
Department  of  Energy  (DOE)  acceptance 
of  claims  in  FY  2003  for  reimhursement 
under  Title  X  of  the  Energy  Policy  Act 
of  1992.  The  President's  FY  2003  budget 
request  includes  $1  million  for 
reimbursement  of  certain  costs  of 
remedial  action  at  eligible  active 
uranium  and  thorium  processing  sites 
pursuant  to  Title  X  of  the  Energy  Policy 
Act  of  1992.  DOE  anticipates  on  making 
prorated  payments  on  approved  claims 
received  in  FY  2002  and  prior  years' 
unpaid  fipproved  claim  amounts  by 
April  30.  2003,  subject  to  the 
availability  of  FY  2003  appropriations. 
DATES:  The  closing  date  for  the 
submission  of  claims  in  FY  2003  is  May 
1,  2003.  These  claims  will  be  processed 
for  payment  by  April  30,  2004,  based  on 
the  availability  of  funds  from 
congressional  appropriations. 
ADDRESSES:  Claims  should  be  forwarded 
by  certified  or  registered  mail,  return 
receipt  requested,  to  the  U.S. 
Department  of  Energy,  Albuquerque 
Operations  Office,  Environmental 
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Restoration  Division,  P.O.  Box  5400, 
Albuquerque,  MM  87185-5400,  or  by 
express  mail  to  the  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
Environmental  Restoration  Division,  H 
and  Pennsylvania  Streets,  Albuquerque, 
NM  87116.  All  claims  should  be 
addressed  to  the  attention  of  Mr.  Gilbert 
Maldonado.  Two  copies  of  the  claim 
should  be  included  with  each 
submission. 

FOR  FURTHER  INFORMATHM  CONTACT: 
Gilbert  Maldonado  at  (505)  845-4035  of 
the  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office, 
Environmental  Restoration  Division. 

SUPPLEMENTARY  INFORMATION:  DOE 

published  a  final  rule  under  10  CFR  part 
765  in  the  Federal  Register  on  May  23. 
1994,  (59  FR  26714)  to  carry  out  the 
requirements  of  Title  X  of  the  Energy 
Policy  Act  of  1992  (sections  1001-1004 
of  Pub.  L.  102-486.  42  U.S.C.  2296a  et 
seq.)  and  to  establish  the  procedures  for 
eligible  licensees  to  submit  claims  for 
reimbursement.  Title  X  requires  DOE  to 
reimburse  eligible  uranium  and  thorium 
licensees  for  certain  costs  of 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
incurred  by  licensees  at  active  uranium 
and  thorium  processing  sites  to 
remediate  byproduct  material  generated 
as  an  incident  of  sales  to  the  United 
States  Government.  To  be  reimbursable, 
costs  of  remedial  action  must  be  for 
work  which  is  necessary  to  comply  with 
applicable  requirements  of  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978  (42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  State  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbursement  must  be  supported  by 
reasonable  documentation  as 
determined  by  DOE  in  accordance  with 
10  CFR  part  765.  Fimds  for 
reimbursement  will  be  provided  from 
the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fimd  established  at  the  United  States 
Department  of  the  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C.  1341). 

Authority:  Section  1001-1004  of  Public 
Law  102-486, 106  Stat.  2776  (42  U.S.C. 
2296a  et  seq.). 


Issued  in  Washington.  DC,  on  this  3rd  day 
of  December  2002. 
David  E.  Mathes. 

Team  Leader,  Albuquerque/Nevada  Team, 
Small  Sites  Closure  Office,  Office  of  Site 
Closure. 
[FR  Doc.  02-31201  Filed  12-10-02;  8:45  ami 

BILUNG  COOe  e450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-28-000] 

Town  of  Wallingford,  Connecticut, 
Department  of  Public  Utilities,  Electric 
Division;  and  Connecticut  Municipal 
Electric  Energy  Cooperative; 
Complainants,  v.  Connecticut  Light 
and  Power  Company;  Select  Energy, 
Inc.;  and  Northeast  Utilities  Service 
Company;  Respondents;  Notice  of 
Complaint 

December  5.  2002. 

Take  notice  that  on  December  4,  2002, 
the  Town  of  Wallingford,  Connecticut, 
Department  of  Public  Utilities,  Electric 
Division  and  the  Connecticut  Municipal 
Electric  Energy  Cooperative 
(collectively.  Complainants)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Complaint 
against  the  Connecticut  Light  and  Power 
Company  (CL&P),  its  agent  Select 
Energy,  Inc.  and  the  Northeast  Utilities 
Service  Company  (collectively, 
Respondents).  Complainants  are  seeking 
an  immediate  order  from  the 
Commission  enforcing  the  provisions  of 
a  FERC-filed  power  sales  agreement  by 
directing  CL&P  to  participate  in  a 
contractually  mandated  arbitration 
proceeding. 

Respondents  have  been  served  with  a 
copy  of  the  Complaint. 

Ally  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  December  20, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  bttp:// 


www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-31188  Filed  12-10-02;  8:45  am] 

BNJJNG  COOK  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

(Docket  No.  EC03-21-000,  «t  al.] 

Pacific  Gas  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate  Filings 

December  3,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Pacific  Gas  and  Electric  Company 
California  Independent  System 
Operator  Corporation 

[Docket  No.  EC03-21-O0OJ 

Take  notice  that  on  November  25, 
2002,  Pacific  Gas  and  Electric  Company 
and  the  California  Independent  System 
Operator  Corporation  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  joint  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  seeking  authorization  for 
PG&E's  sale  of  certain  transmission 
facilities  under  FERC  jurisdiction  to 
Turlock  Irrigation  District. 

Comment  Date:  December  16,  2002. 

2.  Idaho  Power  Company  and 
IDACORP  Energy,  L.P. 

(Docket  No.  EC03-24-O001 

Take  notice  that  on  November  27, 
2002,  Idaho  Power  Company  (Idaho 
Power)  and  IDACORP  Energy,  L.P. 
(lELP,  collectively,  Applicants)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Commission  Approval 
of  Disposition  of  Jurisdictional  Facilities 
under  Section  203  of  the  Federal  Power 
Act.  The  jurisdictional  facilities  that  are 
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the  subject  of  th*  Application  are 
certain  wholesale  power  sales  and 
transmission  service  transactions  (Non- 
Ops  Transactions)  between  Idaho  Power 
and  various  counterparties.  By  their 
Application.  Applicants  seek 
Commission  approval  for  the 
assignment  of  the  Non-Ops  Transactions 
frtjm  Idaho  Power  to  lELP. 
Comment  Date:  December  18.  2002. 

3.  HC  Po%ver  Marketing  LLC 

[Docket  Nos.  EC03-26-000  and  ER02-388- 
001] 

Take  notice  that  on  November  27, 
2002,  HC  Power  Marketing  LLC 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
authorization  pursuant  to  section  203  of 
the  Federal  Power  Act  and  notice  of 
change  in  status  with  respect  to  the 
transfer  of  the  upstream  ownership  of 
Applicant  from  Blue  Natsource  Holding 
Co..  Inc.  (Natsource  Holding)  to  ' 
Natsource  LLC  (Natsource). 

Comment  Date:  December  18,  2002, 

4.  EPCOR  Merchant  and  Capital  (US) 
Inc.,  EPCOR  Power  Development,  Inc., 
EPDC  Inc.,  Frederickson  Power  L.P. 

[ER02-783-001,  ER02-852-001,  ER02-855- 
001,  EROl-2262-003] 

Take  notice  that  on  November  27, 
2002,  EPCOR  Merchant  and  Capital  (US) 
Inc.  (EMC).  EPCOR  Power  Development. 
Inc.  (EPCOR  Power),  EPDC.  Inc.  (EPDC). 
and  Frederickson  Power  L.P. 
(Frederickson  Power)  (collectively,  the 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  their  Notice  of  Change  in 
Status  imder  their  market-based  rate 
tariffs  on  file  with  the  Commission  to 
address  the  proposed  intracorporate 
reorganization  under  a  to-be-formed- 
U.S.  parent,  EPCOR  Energy  (U.S.)  G.P. 

Comment  Dote;  December  18,  2002. 

5.  Central  Maine  Power  Company 

[Docket  No.  ER02-2363-001J 

Please  take  notice  that  on  November 
27,  2002,  Central  Maine  Power 
Company  (CMP)  submitted  the  Support 
Service  Agreement  between  CMP  and 
Maine  Yankee  Atomic  Power  Company, 
corrected  as  to  Order  614  markings,  and 
designated  as  Original  Rate  Schedule 
FERC  No.  114,  First  Revised,  with  an 
effective  date  of  January  1,  2002. 

Comment  Date:  December  18.  2002. 

6.  Southern  California  Edison  Company 

[Docket  No.  ER02-2521-0011 

Take  notice  that  on  November  29, 
2002,  Southern  California  Edison 
Company  (SCE)  tenders  for  filing 
supplemental  information  requested  by 


FERC  Staff  in  a  letter  dated  October  29. 
2002.  In  addition,  SCE  tenders  for  filing 
revised  rate  sheets  (Revised  Sheets)  to 
the  Service  Agreements  originally  filed 
in  this  docket  on  August  30,  2002. 

SCE  respectfully  requests  the 
Commission  to  assign  an  efiiective  date 
of  August  10,  2002.  Copies  of  this  filing 
were  served  upon  the  Federal  Energy 
Regulatory  Commission  and  those 
parties  listed  in  the  intervention  filed  by 
CDWR. 

Comment  Date:  December  20,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-2541-0011 

Take  notice  that  on  November  29, 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  tendered  for  filing 
proposed  revisions  to  its  Open  Access 
Transmission  Tariff  (OATT).  FERC 
Electric  Tariff,  Second  Revised  Volxmie 
No.  1,  in  compliance  with  the 
Commission's  Order  in  Midwest 
Independent  Transmission  System 
Operator  Inc.,  101  FERC  61,106.  The 
Midwest  ISO  has  requested  an  effective 
date  of  November  4,  2002. 

The  Midwest  ISO  seeks  waiver  >f  the 
Commission's  regulations,  18  CFR 
385.2010  with  respect  to  service  on  all 
required  parties.  The  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing  upon  adl  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  wvtrw.midwestiso.org 
imder  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 
Comment  Date:  December  20,  2002. 

8.  San  Diego  Gas  ft  Electric  Company 

[Docket  No.  ER03-217-000J 

Take  notice  that  on  November  25. 
2002,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  its 
Service  Agreements  numbers  17  and  18 
to  its  FERC  Electric  Tariff.  First  Revised 
Volume  No.  6,  two  interconnection 
agreements.  Both  agreements  relate  to 
the  interconnection  to  SDG&E's 
transmission  system  of  a  new  generation 
plant  owned  by  Termoelectrica  de 
Mexicali.  S.  de  R.L.  de  C.V  (TDM-MX), 
and  interconnected  with  SDG&E's 
electrical  system  via  a  tieline  owned  by 
Termoelectrica  U.S.,  LLC  (TDM-US) 


(collectively  referred  to  as  TDM).  The 
plant,  with  a  capacity  of  650  megawatts, 
is  being  constructed  on  an  expedited 
basis  to  meet  electricity  demand  in  the 
Western  United  States,  Baja  California, 
Mexico,  and  the  San  Diego  Basin.  It  is 
located  near  Mexicali,  Mexico,  and  is 
expected  to  begin  commercial  operation 
on  or  about  April  7,  2003,  although  the 
in-service  date  for  certain 
Interconnection  Facilities  is  November 
23,  2002.  Those  facilities  are  needed  to 
provide  interconnection  services 
required  to  accommodate  TDM's 
backfeed  power  requirements,  not  being 
provided  by  SDG&E,  from  SDG&E's 
transmission  system,  to  accommodate 
generation  construction  activities. 

Service  Agreement  No.  17  is  the 
Interconnection  Facilities  Agreement 
dated  November  20,  2002  between 
SDG&E  and  TDM,  under  which  SDG&E 
will  construct,  operate  and  maintain  the 
proposed  interconnection  facilities. 
Service  Agreement  No.  18,  the 
Intercormection  Agreement  between 
SDG&E  and  TDM,  dated  November  20, 
2002,  establishes  interconnection  and 
operating  responsibilities  and  associated 
communications  procedures  between 
the  parties. 

SDG&E  requests  that  the  Commission 
waive  the  sixty-day  notice  requirement 
and  establish  an  effective  date  of 
November  22,  2002  for  both  agreements. 

SDG&E  states  that  copies  ofthe  filing 
have  been  served  on  Termoelectrica  de 
Mexicali  S.  de  R.L.  de  C.V., 
Termoelectrica  U.S.,  LLC,  and  on  the 
California  Public  Utilities  Commission. 

Comment  Date:  December  16.  20Q2. 

9.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-2 18-000) 

Take  notice  that  on  November  25, 
2002,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Amendment  No.  47  to  the 
ISO  Tariff.  The  purpose  of  Amendment 
No.  47  is  to  modify  the  Tariff  to  be 
consistent  with  the  provisions  of  the 
Transmission  Control  Agreement  (TCA). 
as  amended  to  accommodate  the  Cities 
of  Anaheim,  Azusa,  Banning,  and 
Riverside,  California  (together  Southern 
Cities),  becoming  Participating 
Transmission  Owners. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
and  all  parties,  including  the  signatories 
to  the  TCA,  with  effective  Scheduling 
Coordinator  Agreements  imder  the  ISO 
Tariff. 
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The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow 
Amendment  No.  47  be  made  effective 
January  1.  2003. 

Comment  Date:  December  16,  2002. 

10.  Southern  Califbrnia  Edison 
Company 

[Docket  No.  ER03-228-O00I 

Take  notice  that  on  November  27, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing 
revised  rate  sheets  (Revised  Sheets)  to 
the  Interconnection  Facilities 
Agreement  (Interconnection  Agreement) 
between  SCE  and  Cabazon  Wind 
Partners,  LLC  (Cabazon),  Service 
Agreement  No.  51,  under  SCE's 
Wholesale  Distribution  Access  Tariff 
(WDAT),  FERC  Electric  Tariff  Original 
Volume  No.  5. 

The  Revised  Sheets  amend  the 
Intercoimection  Agreement  to  include 
the  scope  and  cost  of  additional  work 
identified  by  SCE  after  the 
Interconnection  Agreement  was 
executed  and  to  revise  the  ITCC  factor 
from  0.34  to  0.27  for  payments  due  on 
or  after  Jidy  1,  2002,  as  a  result  of 
changes  in  the  depreciation  provisions 
of  the  Internal  Revenue  Code. 

SCE  respectfully  requests  the  Revised 
Sheets  become  effective  on  November 
28,  2002.  Copies  of  this  filing  were 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Cabazon. 

Comment  Date:  December  18.  2002. 

10.  Armstrong  Energy  Limited 
Partnership.  LLLP 

(Docket  No.  ER03-229-OOO1 

Take  notice  that  on  November  27, 
2002,  Armstrong  Energy  Limited 
Partnership.  LLLP  (  Armstrong  or  the 
Company)  respectfully  tendered  for 
filing  a  rate  schedule  for  reactive  power 
and  voltage  control  from  Generation 
Sources  Service. 

The  Company  respectfully  requests  a 
waiver  of  the  Commission's  regulations 
and  permit  an  effective  date  of 
December  1,  2002.  Copies  of  the  filing 
were  served  upon  the  PJM 
Interconnection,  L.L.C.,  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  December  18,  2002. 

11.  Bridgeport  Energy  LLC 

(Docket  No.  ER03-2  30-000] 

Take  notice  that  on  November  27. 
2002,  Bridgeport  Energy  LLC. 
(Bridgeport)  tendered  for  filing  a  Notice 
of  Termination  of  Service  Agreement 
No.  J  under  its  FERC  Electric  Tariff  No. 
1.  The  Service  Agreement  at  issue  is  an 
Installed  Capability  Purchase  and  Sale 


Agreement  (ICAP  Agreement)  between 
Bridgeport  and  Northeast  Utilities 
Service  Company  (NU),  as  agent  for 
Holyoke  Power  and  Electric  Company 
(Holyoke),  that  was  executed  on  July  2, 
1998  and  accepted  for  filing  on  October 
8.  1998.  Thereafter,  the  ICAP  Agreement 
was  assigned  to  Select  Energy  Company 
(Select).  Bridgeport  and  Select  have 
mutually  agreed  to  terminate  the  ICAP 
Agreement,  effective  November  13, 
2002.  Copies  of  the  filing  have  been 
served  upon  Select. 

Comment  Date:  December  18,  2002. 

12.  American  Transmission  Company 
LLC 

[Docket  No.  ER03-231-OO01 

Take  notice  that  on  November  27, 
2002,  American  Treuismission  Company 
LLC  (ATCLLC)  tendered  for  filing  a 
revised  Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Riverside  Energy  Center, 
LLC  (Revised  Service  Agreement  No. 
234)  consisting  of  a  revised  Exhibit  11 
and  otherwise  remaining  as  originally 
filed  and  accepted  by  the  Commission 
by  letter  order  dated  June  11,2002. 
ATCLLC  requests  retention  of  the 
original  effective  date  of  April  7,  2002. 

Comment  Date:  December  18,  2002. 

13.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-232-OOOI 

Take  notice  that  on  November  27. 
2002.  PJM  taterconnection.  L.L.C.  (PJM). 
submitted  for  filing  revisions  o  the  PJM 
Open  Access  Transmission  Tariff  (PJM 
Tariff)  and  the  Amended  and  Restated 
Operating  Agreement  of  PJM 
Intercoimection.  L.L.C.  (Operating 
Agreement)  to  (a)  incorporate 
Commission-approved  changes  made  to 
the  Fourth  Revised  Volume  1  of  the  PJM 
Tariff  and  the  First  Revised  Operating 
Agreement  establishing  the  PJM 
Economic  Load  Response  Program  into 
the  currently  effective  Fifth  Revised 
Volume  1  of  the  PJM  Tariff  and  the 
Second  Revised  Operating  Agreement 
and  (b)  to  delete  language  the 
Commission  rejected  but  that 
inadvertently  was  reinserted  into  the 
Fifth  Revised  Volume  I  of  the  PJM 
Tariff. 

Consistent  with  the  Conunission- 
approved  effective  date  for  the  PJM 
Economic  Load  Response  Program,  PJM 
requests  an  effective  date  of  June  1,  2002 
for  the  new  PJM  Economic  Load 
Response  Program  sheets.  Consistent 
with  the  effective  date  of  the  Fifth 
Revised  Volume  1  of  the  PJM  Tariff,  PJM 
requests  an  effective  date  of  April  1 , 
2002  for  First  Revised  Sheet  No.  216A 
which  merely  deletes  language  that 
erroneously  was  included  in  the  Fifth 
Revised  Volume  1  of  the  PJM  Tariff. 


Copies  of  this  filing  have  been  served 
on  all  PJM  members,  and  the  state 
electric  utility  commissions  in  the  PJM 
region. 

Comment  Date:  December  18,  2002. 

14.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER03-233-O0OJ 

Take  notice  that  on  November  27, 
2002  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  sixteen  executed 
intercoimection  service  agreements 
(ISAs)  and  interim  interconnection 
service  agreements  (Interim  ISAs) 
between  PJM  and  E.I.  du  Pont  de 
Nemours  and  Company,  Exelon 
Corporation,  Mantua  Creek  Generating 
Company,  LP.  PSEG  Fossil  LLC, 
Conectiv  Delmarva  Generation.  Inc., 
Conectiv  Mid-Merit,  Inc.,  PPL  Brunner 
Island,  L.L.C.,  Calpine  Construction 
Finance  Company,  L.P.,  Constellation 
Power  Source  Generation,  Inc., 
Delaware  Municipal  Electric 
Corporation.  PSEG  Power,  LLC, 
Northampton  Generating  Company, 
L.P..  PEI  Power  II  L.L.C,  Lebanon 
Methane  Recovery,  Inc.,  and  eight 
notices  of  cancellation  of  certain  ISAs 
and  Interim  ISAs  that  have  been 
superseded. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties  to  the 
agreements.  Copies  of  this  filing  were 
served  upon  each  of  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  December  18.  2002. 

IS.  New  England  Power  Pool 

(Docket  No.  ER03-234-000] 

Take  notice  that  on  November  29. 
2002.  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  materials  to  permit 
NEPOOL  to  expand  its  membership  to 
include  Great  Bay  Power  Marketing,  Inc. 
(GBPMI).  The  Participants  Committee 
requests  a  December  1,  2002  effective 
date  for  commencement  of  participation 
in  NEPOOL  by  GBPMI. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  December  18,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procediire  (18  CFR  385.211 
and  385.214).  Protests  will  be 
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considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  t(>the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
tee  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-31186  Filed  12-10-02;  8:45  am) 

BtUNM  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Doctet  No.  EC03-23-000,  et  al.] 

Weetar  Energy,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Hllngs 

December  2.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Westar  Energy,  Inc.  and  Midwest  . 
Energy,  Inc. 

[Docket  No.  EC03-23-000J 

Take  notice  that  on  November  25, 
2002,  Westar  Energy,  hic.  (Westar 
Energy)  and  Midwest  Energy.  Inc. 
(Midwest  Energy)  joindy  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  Section  203  of  the  Fedmal 
Power  Act,  16  U.S.C.  824b.  and  part  33 
of  the  Commission  regulations,  18  CFR 
part  33.  Westar  Energy  and  Midwest 
Energy  request  authorization  and 
approval  of  the  sale  by  Westar  Energy 
and  the  purchase  by  Midwest  Energy  of 
certain  jurisdictional  transmission 


assets  located  in  the  State  of  Kansas, 
and  assignment  of  certain  wholesale 
power  saJes  and  transmission  contracts. 
Comment  Date:  December  16,  2002. 

2.  SOWEGA  Power  LLC,  Baconton 
Power  LLC 

[Docket  No.  ER99-3427-002  and  EROO- 
2398-0041 

Take  notice  that  on  November  25, 
2002,  Baconton  Power  LLC  and 
SOWEGA  Power  LLC  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  combined 
three-year  updated  market  analysis 
related  to  their  existing  market-based 
rate  approvals  consistent  with  the 
Commission's  orders  in  the  above 
referenced  dockets. 

Comment  Date:  December  16,  2002. 

3.  Mt  Carmel  Public  Utility  Co. 

(Docket  No.  ER02-2293-002J 

Take  notice  that  on  November  25, 
2002,  Mt.  Carmel  Public  Utility  Co.  (Mt. 
Carmel)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  executed  Service  and 
Operating  Agreements  between  Mt. 
Carmel  and  Central  Illinois  Public 
Service  Co.  (dba  Ameren/CIPS).  Mt. 
Carmel  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  Mt.  Carmel  to 
provide  transmission  service  to 
Ameren/CIPS  pursuant  to  Mt.  Carmel's 
Open  Access  Transmission  Tariff. 
Comment  Date:  December  16,  2002. 

4.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  ER02-25  76-003  and  ER02- 
1656-013] 

Take  notice  that  on  November  25, 
2002.  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  with  the  Federal 
Energy  RegiUatory  Commission 
(Commission)  a  compliance  filing  made 
in  compliance  with  the  Commission's 
October  25,  2002  "Order  on  Proposed 
Tariff  Revisions  and  Compliance 
Filing."  The  compliance  filing  revises 
Section  2.2.13.1  of  the  ISO's  Tariff,  in 
accordance  with  the  October  25  Order. 

The  ISO  states  that  this  filing  has  been 
served  on  all  entities  that  are  on  the 
official  service  list  for  this  docket. 

Comment  Date:  December  16,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  cominent  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docmnent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31187  Filed  12-10-02;  8:45  am] 

BNJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Request  for  Comment  on  ttte  Revised 
Upland  Erosion  Control,  Revegetatlon 
and  Maintenance  Plan  and  the  Wetland 
and  Waterl)ody  Construction  and 
Mitigation  Procedures 

December  5,  2002. 

The  Office  of  Energy  Projects  (OEP) 
staff  has  revised  the  Upland  Erosion 
Control,  Revegetatlon  and  Maintenance 
Plan  (Plan)  and  the  Wetland  and 
Waterbody  Construction  and  Mitigation 
Procedures  (Procediues)  referred  to  at 
18  CFR  157.206(b)(3)(iv)  of  the 
Commission's  regulations.  The  staff  is 
providing  one  extra  opportunity  for 
public  comment  on  the  proposed 
revisions. 

The  proposed  revisions  to  the  Plan 
and  Procedures  were  advertised  by  the 
Commission  staff  in  a  Notice  issued 
January  11,  2002.  This  final  draft 
incorporates  comments  gathered  over 
the  past  8  months  from  the  natural  gas 
pipeline  industry  and  other  agencies. 
The  Plan  and  Procedures  were  last 
updated  December  2, 1994.  Many  of  the 
staff's  proposed  changes  better  address 
regional  issues  by  converting  some 
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measiires  into  performance-based 
standards.  Other  modifications  provide 
necessary  updates  to  reflect  current  laws 
and  reeulations. 

We  have  posted  final  draft  versions  of 
the  revised  Plan  and  Procedures  on  our 
Web  site  showing  the  changes  in  a 
redline  and  strikeout  format.  The  final 
drafts  are  available  at  http:// 
www.ferc.gov/gas/enviTonment/ 
guidelines. htm. 

Comments  on  the  proposed  revisions 
should  be  sent  by  electronic  mail  no 
later  than  December  20,  2002,  to 
plan.comments9ferc.gov. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-31189  Filed  12-10-02;  8:45  ami 

■LUNQ  cooe  tm-m-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7420-2] 

OfflM  of  RasMTch  and  Davaiopmant; 
Ambiant  Air  Monitoring  Rafaranca  and 
Equivaiant  Mathoda:  Daaignallon  of  a 
Naw  Equivaiant  Mathod  for  PMu> 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  the  designation  of  a 

new  equivalent  method  for  monitoring 

ambient  air  quality. 

summary:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  designated,  in  accordance 
with  40  CFR  part  53.  a  new  equivalent 
method  for  measuring  concentrations  of 
particulate  matter  as  PMm  in  the 
ambient  air. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Hunike,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
D205-03),  National  Exposure  Research 
Laboratory.  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711.  Phone: 
(919)  541-3737,  e-mail: 
Hunike.EIizabeth@epa.gov. 

SUPPI^MENTARY  INFORMATION:  In 
accordance  with  regulations  at  40  CFR 
part  53.  the  EPA  evaluates  varioiis 
methods  for  monitoring  the 
concentrations  of  those  ambient  air 
pollutants  for  which  EPA  has 
established  National  Ambient  Air 
Quality  Standards  (NAAQSs)  as  set 
forth  in  40  CFR  part  50.  Monitoring 
methods  that  are  determined  to  meet 
specific  requirements  for  adequacy  are 
designated  by  the  EPA  aj  either 
reference  methods  or  equivalent 
methods  (as  applicable],  thereby 
permitting  their  use  under  40  CFR  part 
58  by  States  and  other  agencies  for 
determining  attainment  of  the  NAAQSs. 


The  EPA  hereby  announces  the 
designation  of  one  new  equivalent 
method  for  measuring  concentrations  of 
particulate  matter  as  PMio  in  ambient 
air.  This  designation  is  made  under  the 
provisions  of  40  CFR  part  53,  as 
amended  on  July  18. 1997  (62  FR 
38764). 

The  new  equivalent  method  for  PMio 
is  an  automated  method  (analyzer)  that 
utilizes  a  measurement  principle  based 
on  sample  collection  by  filtration  and 
analysis  by  beta-ray  attenuation.  The 
newly  designated  equivalent  method  is 
identified  as  follows: 

EQPM-1 102-150.  "Thermo  Andersen 
Series  FH  62  C14  Continuous  PMIO  Ambient 
Particulate  Monitor."  operated  for  24-hour 
average  measurements,  with  the  specified  10- 
micron  Inlet.  Inlet  Connector.  Sample  Tube 
with  heater.  Roof  Flange  Kit,  Mass  Foil  Kit, 
Pump  Kit,  Sample  Filter  Tape;  with 
Operational  Settings  of  1000  L/h  (16.67  L/ 
min)  sample  flow  rate,  daily  filter  change, 
auto  filter  change  at  volumetric  flow  <  950 
L/h,  auto  filter  change  at  Mass  >  1500 
micrograms,  and  factory  default  calculation 
mode  settings:  and  with  operational 
calibration  and  servicing  as  outlined  in  the 
Operator  Manual. 

An  application  for  an  equivalent 
method  determination  for  this  method 
was  received  by  the  EPA  on  August  5. 
2002.  The  method  is  available 
commercially  from  the  applicant. 
Thermo  Anderson,  500  Technology 
Court,  Smyrna,  Georgia  30082  (http:// 
www.  ThermoAndersen .  com] . 

Test  analyzers  representative  of  this 
method  have  been  tested  by  the 
applicant  in  accordance  with  the 
applicable  test  procedures  specified  in 
40  CFR  part  53  (as  amended  on  July  18. 
1997).  After  reviewing  the  results  of 
those  tests  and  other  information 
submitted  by  the  applicant,  EPA  has 
determined,  in  accordance  with  part  53, 
that  this  method  should  be  designated 
as  an  equivalent  method.  The 
information  submitted  by  the  applicant 
will  be  kept  on  file,  either  at  EPA's 
National  Exposure  Research  Laboratory, 
Research  Triangle  Park.  North  Carolina 
27711  or  in  an  approved  archive  storage 
facility,  and  will  be  available  for 
inspection  (with  advance  notice)  to  the 
extent  consistent  with  40  CFR  part  2 
(EPA's  regulations  implementing  the 
Freedom  of  Information  Act). 

As  a  designated  reference  or 
equivalent  method,  this  method  is 
acceptable  for  use  by  states  and  other  air 
monitoring  agencies  under  the 
requirements  of  40  CFR  part  58. 
Ambient  Air  Quality  Siirveillance.  For 
such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  and  subject 


to  any  specifications  and  limitations 
(e.g..  configuration  or  operational 
settings)  specified  in  the  applicable 
designation  method  description  (see  the 
identification  of  the  method  above). 

Users  of  the  method  should  also  note 
that  its  equivalent  method  designation 
applies  only  to  24-hour  average  PMio 
concentration  measurements.  The  Series 
FH  62  C14  Monitor  can  also  provide 
average  PMio  concentration 
measurements  over  other,  shorter 
averaging  periods,  including  one-half- 
hour  averages.  However,  such  shorter 
average  concentration  measurements 
may  be  less  precise  than  the  24-hoiu 
measurements  and  are  not  required  for 
use  in  determining  attainment  under  the 
air  quality  surveillance  requirements  of 
part  58  (although  they  may  be  useful  for 
other  purposes).  Use  of  the  method 
should  also  be  in  general  accordance 
with  the  guidance  and 
recommendations  of  applicable  sections 
of  the  "Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  I."  EPAy600/R-94/038a  and 
"Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems, 
Volume  n.  Part  1,"  EPA-454/R-98-004. 
Vendor  modifications  of  a  designated 
reference  or  equivalent  method  used  for 
purposes  of  part  58  are  permitted  only 
with  prior  approval  of  the  EPA.  as 
provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.8  (Modifications  of  Methods 
by  Users)  of  appendix  C  to  40  CFR  part 
58. 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  application  for 
designation.  In  some  cases,  similar 
samplers  or  analyzers  manufactured 
prior  to  the  designation  may  be 
upgraded  or  converted  (e.g.,  by  minor 
modification  or  by  substitution  of  the 
approved  operation  or  instruction 
manual)  so  as  to  be  identical  to  the 
designated  method  and  thus  achieve 
designated  status.  The  manufactuirer 
should  be  consulted  to  determine  the 
feasibility  of  such  upgrading  or 
conversion. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  specified  in  40  CFR  §3.9 
and  are  summarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany- 
the  sampler  or  analyzer  when  it  is 
delivered  t6  the  ultimate  purchaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 
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(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  40  CFR  parts  50  and  53  for  at 
least  one  year  after  delivery  when 
maintained  and  operated  in  accordance 
with  the  operation  or  instruction 
manual. 

(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 
analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  designation  label  or  sticker 
to  the  sampler  or  analyzer  (as  modified) 
under  the  provisions  described  above, 
imtil  the  applicant  has  received  notice 
under  40  CFR  53.14(c)  that  the  original 
designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  imder  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

Aside  bora  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director.  Himian  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
E205-01).  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 

Designation  of  this  new  equivalent 
method  is  intended  to  assist  the  States 
in  establishing  and  operating  their  air 
quality  surveillance  systems  under  40 


CFR  part  58.  Questions  concerning  the 
commercial  availability  or  technical 
aspects  of  the  method  should  be 
directed  to  the  applicant. 

Jewell  Morris, 

Acting  Director,  National  Exposure  Research 

Laboratory. 

[FR  Doc.  02-31241  Filed  12-10-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0251;  FRL-7283-9] 

DIazlnon;  Availability  of  Interim 
Rereglstration  Eligibility  Decision 
Document  for  Comment;  Reopening  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  reopening  of  comment 
period.  - 

SUMMARY:  EPA  issued  a  notice  in  the 
Federal  Register  of  September  25,  2002, 
annotmcing  the  availability  and  start  of 
a  60-day  public  comment  period  on  the 
Interim  Rereglstration  Eligibility 
Decision  (IRED)  document  for  the 
pesticide  active  ingredient  diazinon. 
This  document  is  reopening  the 
comment  period  from  November  25, 
2002,  to  January  10,  2003. 
DATES:  Comments  identified  by  docket 
ID  number  OPP-2002-0251  must  be 
received  on  or  before  January  10,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  maii>  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATK)N  of  the  September  25,  2002 
Federal  Register  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Parsons.  Special  Review  and 
Rereglstration  Division  {7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave..  NW..  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
5776;  e-mail  address: 
parsons.laura@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

The  Agency  included  in  the 
September  25,  2002  Federal  Register 
Notice,  a  list  of  those  who  may  be 
potentially  affected  by  this  action.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  ID  number  OPP-2002- 
0251.  The  official  public  docket  consists 
of  the  docimients  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  are  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

To  submit  comments,  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  September  25,  2002 
Federal  Register  document.  If  you  have 
questions,  consult  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  What  Action  is  EPA  Taking? 

This  docvmient  reopens  the  public 
comment  period  established  in  the 
Federal  Register  of  September  25,  2002 
(67  FR  60231)  (FRL-7274-4).  In  that 
document,  EPA  annoimced  the 
availability  of  the  IRED  for  the  pesticide 
active  ingredient  diazinon  and  invited 
comment  on  the  benefit  assessments 
and  risk  mitigation  in  the  document. 
EPA  is  hereby  reopening  the  comment 
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period,  which  ended  on  November  25, 
2002,  to  lanuary  10,  2003. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  November  27.  2002. 
Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  02-31242  Filed  12-10-02;  8:45  am] 
BNJJNGCOOC  asao-so-s 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0269;  FRL-7189-61 

Ethoprop;  Availability  of  Interim 
Reregistratlon  Eligibility  Decision 
Document 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces 
availability  of  the  Interim  Reregistratlon 
Eligibility  Decision  (IRED)  document  for 
the  pesticide  active  ingredient  ethoprop. 
The  IRED  represents  EPA's  formal 
regulatory  assessment  of  the  health  and 
environmental  data  base  of  the  subject 
chemical  and  presents  the  Agency's 
interim  determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistratlon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Britten,  Special  Review  and 
Reregistratlon  Division  {7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
8179;  e-mail  address: 
britten.anthony®epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  heedth,  and 
agricultural  advocates;  pesticide  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0269.  The  official  pubUc 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  tills  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #  2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  To  access 
IRED  documents  and  IRED  fact  sheets 
electronically,  go  directly  to  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Web  site,  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm. 

An  electronic  version  of  the  latest 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 


docket.  When  a  document  is  selected 
firom  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
fedlity  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  posed  by 
the  use  of  the  active  ingredient 
ethoprop,  and  issued  an  IRED  for  this 
organophosphate  (OP)  pesticide.  EPA 
issues  an  IRED  for  a  pesticide  that  is 
undergoing  reregistratlon,  requires  a 
reregistratlon  eligibility  decision,  and 
also  needs  a  cumulative  assessment 
under  FQPA.  The  IRED,  issued  after 
EPA  completes  the  individual 
pesticide's  aggregate  risk  assessment, 
may  include  taking  risk  reduction 
measures;  for  example,  reducing  risks  to 
workers  or  eliminating  uses  that  the 
registrant  no  longer  wishes  to  maintain, 
to  gain  the  benefits  of  these  changes 
before  the  final  RED  can  be  issued 
following  the  Agency's  consideration  of 
cumulative  risks.  Through  cimiulative 
risk  assessment,  EPA  will  consider 
whether  the  risks  posed  by  a  group  of 
pesticides  that  act  the  same  way  in  the 
body  meet  the  current  safety  standard  of 
"reasonable  certainty  of  no  harm"  as 
defined  by  the  FQPA. 

Provided  that  risk  mitigation 
measures  stipulated  in  the  IRED 
document  are  adopted,  EPA  has  made 
the  determination  that  ethoprop  fits  into 
its  own  "risk  cup"--  that  is,  its 
individual  and  aggregate  risks  are 
within  acceptable  levels.  Thus, 
ethoprop  products,  except  for  the  liquid 
formulation,  are  eligible  for 
reregistratlon,  pencfing  consideration  of 
the  cumulative  risk  for  all  OPs.  The 
Agency  will  make  a  reregistratlon 
eligibility  decision  for  the  liquid 
formulation  of  ethoprop  at  a  later  time, 
provided  certain  conditions  are 
fulfilled. 

All  registrants  of  pesticide  products 
containing  the  active  ingredient  listed  in 
this  document  have  been  sent  the  IRED 
document,  and  must  respond  to  labeling 
requirements  and  product  specific  data 
requirements  (if  applicable)  within  8 
months  of  its  receipt.  Products  also 
containing  other  pesticide  active 
ingredients  will  not  be  reregistered  imtil 
those  other  active  ingredients  are 
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determined  to  be  eligible  for 
reregistratlon. 

The  reregistratlon  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistratlon  decisions  and  to  involve 
the  public.  EPA  worked  extensively 
with  affected  parties  to  reach  the 
-  decisions  presented  in  the  IRED 
document.  Numerous  opportunities  for 
public  comment  were  offered  as  the 
IRED  was  being  developed.  The 
ethoprop  IRED  dociunent,  therefore,  is 
issued  in  final,  without  a  formal  public 
comment  period. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  IRED  fells 
under  FIFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistratlon,"  before  calling  in  product 
specific  data  on  individual  end-use 
products,  and  either  reregistering 
products  or  taking  "other  appropriate 
regiilatory  action." 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  November  22,  2002. 

Lois  Rossi, 
Director,  Special  Review  and  Reregistratlon 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-31163  Filed  12-10-02;  8:45  am] 
WLUNO  COOE  6660-50-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0323;  FRL-7283-11 

Experimental  Uae  PennH;  Receipt  of 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  68467-EUP-A  fi^om 
Dow  AgroSciences  requesting  an 
experimental  use  permit  (EUP)  for  the 
plant  incorporated-protectant  Bacillus 
thuringiensis  CrylF  and  CrylAc.  The 
Agency  has  determined  that  the 
application  may  be  of  region'&l  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  comments  on  this 
application. 


DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0323,  must  be 
received  on  or  before  January  10,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Cole,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5412:  e-mail  address: 
cole.ieonard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
interested  in  agricultural  biotechnology 
or  may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal, 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
or  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  inte    sted,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPP-2002-0323.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 


electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  discldSure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  puljlic 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.1.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  cop)rrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  avedlable 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
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mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0323  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 


other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0323.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROh4.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460-0001, 
Attention:  Docket  ID  Number  OPP- 
2002-0323. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.,  Attention: 
Docket  ID  Number  OPP-2002-0323. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's  • 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI,  ' 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  youi  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA,  • 
be  sure  to  identify  the  docket  ID  nimiber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

Dow  AgroSciences  has  submitted  an 
application  for  an  EUP  for  the  plant 
incorporated-protectant  Bacillus 
thuringiensis  CrylF  and  CrylAc  in 
cotton.  The  requested  number  of  acres 
for  this  plant  incorporated-protectant  is 
2,826.  The  EUP  is  for  the  states  of 
Alabama,  Arizona,  Arkansas,  California, 
Florida,  Georgia,  Louisiana,  Mississippi. 
Missouri,  New  Mexico,  North  Carolina. 
Puerto  Rico,  South  Carolina,  Termessee, 
and  Texas.  Test  plants  will  consist  of 
cotton. 

m.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Dow 
AgroSciences  application  and  any 
comments  and  data  received  in  response 
to  this  notice,  EPA  will  decide  whether 
to  issue  or  deny  the  EUP  request  for  this 
EUP  program,  and  if  issued,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  annouinced  in  the  Federal  Register.' 
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IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action?    - 

EPA  takes  this  action  under  40  CFR 
part  172. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  November  22.  2002. 
Janet  L.  Andersen. 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Progmms. 

(FR  Doc.  02-31165  Filed  12-10-02;  8:45  am) 

BILUNGreOE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0285;  FRL-7285-41 

Draft  Guidance  on  How  to  Comply  with 
Data  Citation  Regulations;  Extension 
of  Comnient  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 

period. 

SUMMARY:  EPA  issued  a  notice  in 
theFederal  Register  of  November  13. 
2002,  titled  "Draft  Guidance  on  How  to 
Comply  with  Data  Citation 
Regidations."  This  document  is 
extending  the  comment  period  for  30 
days,  from  December  13,  2002,  to 
January  12,  2003. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0285  must  be 
received  on  or  before  January  12,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  November  13,  2002 
Federal  Register  docimient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Caulkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5447;  e-mail  address: 
caulkins. petei^epa. gov. 

SUPPt^MENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

The  Agency  included  in  the 
November  13,  2002  Federal  Register 
notice  a  list  of  those  who  may  be 
potentially  affected  by  this  action,  ff  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0285.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although,  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  ftt)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  throiigh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docuinents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

To  submit  comments,  or  access  the 
official  public  docket,  follow  the 
detailed  instructions  as  provided  in 
Unit  I.e.  of  theSUPPLEMENTARY 
INFORMATION  of  the  November  13, 
2002Federal  Register  document.  If  you 
have  questions,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  What  Action  is  EPA  Taking? 

This  document  extends  the  public 
comment  period  established  in 
theFederal  Register  of  November  13, 
2002  (67  FR  68866)  (FRL-7278-1).  In 
that  dociunent,  EPA  announcedthe 
availability  of  draft  guidance  on  how  to 
comply  with  the  Agency's  data  citation 
requirements  for  registration  of  new 
pesticide  products  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  The  draft  quidance  will  assist 
applicants  in  complying  with  the  data 
citation  requirements  that  ultimately 
would  result  in  fewer  delays  in  the 
registration  process.  EPA  is  hereby 
extending  the  comment  period,  which 
was  set  to  end  on  December  13,  2002. 
to  January  12,  2003. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedures. 
Pesticides  and  pests. 

Dated:  December  4,  2002. 
Peter  Caulkins. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  02-31164  Filed  12-6-02;  10:10  am) 
BILUNG  CODE  6560-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting,  Wednesday, 
December  11, 2002 

December  4,  2002.  •• 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on,  which 
is  scheduled  to  commence  at  in  Room 
TW-C305,  at  445  12th  Street,  SW.. 
Washington,  DC. 


Item 
No. 


Bureau 


Wireless  Telecommuni- 
cations. 


Subtect 


TTtfe.  Imptementatioo  of  Section  6002(b)  of  ttie  Omnibus  Budget  Reconciliation  Act  of  1993;  Annual  Report 
and  Analysis  of  Competitive  Mar1<et  Conditions  with  Respect  to  Commercial  Mobile  Services. 

Summary:  The  Commission  will  consider  a  Notice  of  Inquiry  seeking  Information  that  can  be  used  to  ana- 
lyze the  status  of  competitiohHn  the  CMRS  industry  for  purpose  of  its  Eighth  Report  and  Analysis  of  Com- 
petitive hAaikei  Conditions  with  Respect  to  Commercial  Mobile  Services. 
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Item 
No. 


4 
5 


Bureau 


Wireless  Telecdmmurii- 
cations. 


Wireless  Telecommuni- 
cations. 


Wireless  Telecommuni- 
cations. 

Office  of  Engineering  and 
Technoiogy. 

Summary:  The  Commis- 
sion will  consider  a  No- 
tice of  irtquiry  con- 
ceming  tfie  possibility  of 
permittir)g  unlicensed 
transmitters  to  operate 
in  additioruti  frequency 
bands. 


Subject 


me:  Facilitating  the  Provisions  of  Spectrum-Based  Services  to  Rural  Areas  and  Promoting  Opportunities  for 
Rural  Telephone  Companies  to  Provide  Spectrum-Based  Services. 

Summary:  The  Commission  will  consider  a  Notice  of  Inquiry  that  would  seek  comment  on  the  effectiveness 
of  cun-ent  regulatory  tools  in  facilitating  the  delivery  of  spectnjm-based  services  to  rural  areas  and  the  ex- 
tent to  which  rural  telephone  companies  and  other  entities  seeking  to  serve  mral  areas  have  opportunities 
to  provkJe  spectrum-t>ased  services. 

We:  Revisions  of  the  Commission's  Rules  to  Ensure  Compatibility  with  Enhanced  91 1  Emergency  Calling 
Systems  (CC  Docket  No.  94-102);  Amendment  of  Parts  2  and  25  to  Imptement  the  Gtobal  Mobile  Per- 
sonal Communkatkxis  by  SatelIHe  (GMPCS)  Memorandum  of  Understanding  and  Arrangements;  Petrtton 
of  the  Natk)nal  Telecommunicatkxis  and  Information  AdnfMnistratk)n  to  Amend  Part  25  of  the  Commis- 
sions  Rules  to  Establish  Emissions  Limits  for  Mobile  and  Portable  Earth  Statkws  Operating  in  the  110- 
1660.5  MHZ  Band  (IB  Docket  No  99-67). 

Summary:  The  Commission  will  consider  a  further  Notk»  of  Proposed  Rulemaking  conceming  access  to 
emergency  services  from  sen/Kes  and  devices  that  may  not  be  cun^ently  within  the  scope  of  the  commis- 
skxi's  E91 1  rules. 

The  Wireless  Telecommunications  Bureau  wiH  report  on  the  status  of  unintentk)nal  wireless  91 1  calls. 

me:  Additional  Spectmm  for  Unlicensed  Devices  Betow  900  MHz  and  in  the  3  GHz  Band. 


Additional  information  conceming 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  41&-0500;  TTY  1-888-835-5322. 

Copies  of  materials  adopted  at  this 
meeting  can  be  piirchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aol.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  Audio/ 
Video  coverage  of  the  meeting  will  be 
broadcast  live  over  the  Internet  from  the 
FCC's  Audio/Video  Events  Web  page  at 
http://www.fcc.gov/realaudio.  Audio 
and  video  tapes  of  this  meeting  can  be 
purchased  from  CACI  Productions,  341 
Victory  Drive,  Hemdon.  VA  20170, 
telephone  nimiber  (703)  834-1470,  Ext. 
19;  fax  number  (703)  834-0111. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-31381  Filed  12-9-02;  2:48  pm] 

BUJNO  COOe  a712-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreefnent(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  ID  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011325-029. 

Title:  Westbound  Transpacific 
Stabilization  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  APL  Co.  PTE  Ltd.,  Hapag-Uoyd 
Container  Linie  GmbH.  P&O  Nedlloyd 
B.V.,  COSCO  Container  Lines  Company, 
Limited,  Mitsui  O.S.K.  Lines,  Ltd., 
Nippon  Yusen  Kaisha,  P&O  Nedlloyd 
Limited,  Yangming  Marine  Transport 
Corp.,  Kawasaki  Kisen  Kaisha,  jAd., 
Orient  Overseas  Container  Line  Limited. 
Evergreen  Marine  Corp.  (Taiwan)  Ltd., 
Hanjin  Shipping  Co..  Ltd. 

Synopsis;  The  amendment  restates 
and  updates  the  agreement  by  deleting 
references  to  unused  or  obsolete 
provisions,  streamlines  the  parties' 
authority  under  the  agreement,  and  adds 
a  new  provision  authorizing  the  parties 
to  exchange  informatiolf'with  the  Ocean 
Carrier  Equipment  Management 
Association. 


Agreement  No. :  01 1 730-002 . 

Title:  GWF/Dole  Space  Charter  and 
Sailing  Agreement. 

ParUes:  Great  White  Fleet  (US)  Ltd., 
Dole  Ocean  Cargo  Express,  Inc. 

Synopsis:  The  proposed  amendment 
removes  the  December  31,  2002, 
expiration  date  from  the  agreement.  The 
parties  request  expedited  review. 

Agreement  No.  .011 745-005. 

Title:  Evergreen/Lloyd  Triestino/ 
Hatsu  Marine  Alliance  Agreement. 

Parties:  Evergreen  Marine  Corp. 
(Taiwan)  Ltd..  Lloyd  Triestino  Di 
Navegazione  S.p.A..  Hatsu  Marine 
Limited. 

Synopsis:  The  proposed  amendment 
extends  the  scope  of  the  agreement  to 
include  ports  in  Europe  and  amends  the 
service  contract  provisions  to  provide, 
among  other  things,  authority  for  the 
parties  to  discuss  guidelines  with 
respect  to  the  terms  and  conditions  of 
their  individual  service  contracts. 

Agreement  No.:  201045-005. 

Title:  Master  Contract  Assessment 
Agreement. 

Parties:  United  States  Maritime 
Alliance.  Ltd.,  International 
Longshoremen's  Association.  AFL-CIO. 

Synopsis:  The  amendment  revises  the 
calculations  for  the  Container  Royalty 
Fimd  under  the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 
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Dated:  December  6,  2002. 
Bryant  L.  VanBrakle. 
Secretary. 

<FR  Doc.  02-31221  Filed  12-10-02;  8:45  am] 
BNJJNG  CODE  673IH)1-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  16013NF. 

Name:  Admiral  Line,  Inc. 

Address:  662  Dell  Road,  Carlstadt.  NJ 
07072. 

Date  Revoked:  November  7,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  17370NF. 

Name:  Antilles  Wholesale  Company. 

Address:  1759  Bay  Road,  Miami,  FL 
33139. 

Date  Revoked:  November  9,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  17571N. 

Name:  Atlantic  Cargo  Lines, 
Corporation. 

.  Address:  10101  SW  8th  Terrace. 
Miami,  FL  33172. 

Date  Revoked:  November  16.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17466N. 

Name:  Compass  Shipping.  Inc. 

Address:  525  Empire  Blvd..  Brooklyn. 
NY  11225. 

Date  Revoked:  November  1,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3459N. 

Name:  Cross  Ocean  International,  Inc. 

Address:  10101  S.  Roberts  Road.  Suite 
200.  Palos  Hills,  IL  60465. 

Date  Revoked:  November  3,  2002. 

Reason:  Failed  to  maintaiif  a  valid 
bond. 


License  Number:  16995N  and  16995F. 

Name:  D.L.  Central  America,  Inc. 

Address:  3500  NW  115th  Avenue, 
Miami,  FL  33178. 

Date  Revoked:  November  14,  2002 
and  November  9,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  17308N. 

Name:  Freightsmart.com.  Inc.  dba 
Saskia  Container  Line. 

Address:  4615  Post  Oak  Place,  Suite 
145,  Houston.  TX  77027. 

Date  Revoked:  October  27.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16800F. 

Name:  Global  Freight  Forwarding, 
Inc. 

Address:  324  East  1st  Street,  Suite 
380,  Los  Angeles,  CA  90012. 

Date  Revoked:  November  9,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3876F. 

Name:  Hawk  International 
Transportation,  Inc. 

Address:  120  Eastern  Avenue,  Suite 
204  A,  Chelsea,  MA  02150. 

Date  Revoked:  October  11,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4306F. 

Name:  International  Transport 
Services,  Inc. 

Address:  18747  Sheldon  Road, 
Cleveland,  OH  44130. 

Date  Revoked:  November  3,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  8097N. 

Name:  Jacksonville  Caribbean  Broker 
Services,  Inc. 

Address:  8550  Posey  Road. 
Jacksonville,  FL  32220. 

Date  Revoked:  November  21,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15688N. 

Name:  Millennium  Logistics  Services. 
Inc. 

Address:  6709  NW  84th  Avenue. 
Miami.  FL  33166. 

Date  Revoked:  November  10.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 


License  Number:  16281N. 

Name:  Pan  Asia  Line  Corporation. 

Address:  820  S.  Garfield  Avenue, 
#303,  Alhambra,  CA  91801. 

Date  Revoked:  October  23,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  111  70N. 

Name:  Sage  Freight  Systems  Inc.  dba 
Sage  Container  Lines. 

Address:  182-30  150th  Road,  Suite 
108,  Jamaica,  NY  11413. 

Date  Revoked:  October  16,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4350NF. 

Name:  Seaborne  International,  Inc. 
dba  Seaborne  Express  Line. 

Address:  11222  La  Cienega  Blvd., 
Suite  470,  Inglewood,  CA  90304. 

Date  Revoked:  November  9,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  17052F. 

Name:  Sec  Sea  &  Air,  Inc. 

Address:  520  E.  Carson  Plaza  Court, 
Suite  212A,  Carson,  CA  90746. 

Date  Revoked:  November  4,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  02-31223  Filed  12-10-02;  8:45  am] 

BOJJNG  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
LiMnse  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  piu^uant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


Ucense  No. 

12918N  

3574F  

16051N  


Name/address 


Freight  Options  Unlimited,  14247  East  Don  Julian  Road,  City  of  Industry,  CA  91746 

I.T.N,  of  Miami,  Inc.,  dba  International  Transportation  Network,  7007  NW  30th  Street,  Miami, 

FL  33122. 
Trans-Net,  Inc.,  dba  Trans-Net,  710  5th  Avenue,  NW.,  Issaquah,  WA  98027 


Date  reissued 


April  21,  2002. 
May  25,  2002. 

June  19,  2002. 
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Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  02-31224  Filed  12-10-02;  8:45  am) 
BNJJNQ  cooE  srao-oi-p 

FEDERAL  MARITIME  COMMISSION 

OcMn  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Pacheco  Express  Shipping,  Inc.,  1570 
Webster  Avenue,  Bronx,  NY  10457, 
Officers:  Luis  Hernandez,  President, 
(Qualifying  Individual),  Nieulka  D. 
Rivera,  Vice  President. 

Vizion  Logistics,  L.L.C.,  2275 
Huntington  Drive,  #816,  San  Marino, 
CA  91108,  Officers:  Albert  Wei, 
President,  (Qualiiying  Individual), 
Benjamin  Wei,  Vice  President. 

Willy  Express  Shipping  fac,  1327 
Webster  Avenue,  Bronx,  NY  10456, 
Officers:  Nelson  W.  Rivera,  President, 
(Qualifying  Individual). 

City  Ocean  International,  Inc.,  17800 
Castleton  Street,  #388.  City  of 
Industry,  CA  91748.  Officers:  Rachel 
Zhu  Zhou,  Vice  President.  (Qualifying 
Individual),  Qi  Wang,  C.F.O. 


Activity 


Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Action  International  Movers,  Inc.,  10004 
Belhaven  Road,  Bethesda,  MD  20817, 
Officer:  Bertrand  Peltier,  President. 
(Qualifying  Individual). 

Dated:  December  6.  2002. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-31222  Filed  12-10-02;  8:45  am) 
MLLwa  cooe  arao-oi-p 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instnunents,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Design  for  the 
Evaluation  of  the  Maternal  and  Child 
Health  Bureau,  Bright  Futures  for 
Women's  Health  and  Wellness 
Initiative  and  Preliminary  Evaluation 
of  Initial  Products — New 

The  HRSA  Office  of  Women's  Health 
(OWH)  is  developing  the  Bright  Futures 
for  Women's  Health  and  Wellness 
(BFWHW)  Initiative  to  help  expand  the 
scope  of  women's  preventive  health 
activities,  particularly  related  to 
nutrition  and  physical  activity.  A  pilot 
test  of  the  BFWHW  health  promotion 
tools  and  materials  will  be  conducted  in 
order  to  improve  the  effectiveness  of  the 
tools  themselves,  and  to  gather  feedback 
on  productive  strategies  for 
disseminating  the  tools  for  appropriate 
use  to  training  providers  and 
community  organizations.  Thus,  the 
empirical  findings  from  this  pilot  test 
will  help  shape  the  final  BFWHW  tool 
development.  This  data  collection  effort 
will  ensure  that  the  HRSA  OWH 
develops  targeted  and  effective  tools  for 
translating  health  prevention 
reconmiendations  into  nutrition  and   ■ 
physical  activity  messages. 

Toward  this  end.  data  will  be 
collected  from  women  patients, 
providers,  and  representatives  of 
community  organizations.  Women 
patients  ages  18  and  over  of  various 
racial  and  ethnic  backgrounds  will 
complete  questioimaires  at  three  health 
centers  in  different  geographic  areas  of 
the  country.  The  health  care  providers 
at  these  same  sites  will  also  be  asked  to 
complete  a  brief  questioimaire. 
Telephone  interviews  will  be  completed 
with  representatives  from  community 
organizations  located  in  the  service 
areas  of  these  health  centers.  The  data 
collection  period  is  estimated  to  last 
three  weeks. 

The  estimated  response  burden  is  as 
follows: 


Women  Patient  Questionnaire 

Provider  Questionnaire  

Community  Representative  Telephone  Interview 

Total 


Number  of 
respondents 


2,430 
18 
15 


2,463 


Responses 
per  re- 
spondent 


Total  re- 
sponses 


2.430 
18 

15 


2,463 


Minutes  per 
response 


5 

5 

35 


Total  burden 
hours 


202.5 
1.5 
8.75 
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Send  comments  to  Susan  G.  Queen. 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  4,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
(PR  Doc.  02-31191  Filed  12-10-02;  8:45  am] 

BHJJNG  COOE  416S-1S-P 


DEPARTMENT  OF  THE  INTERIOR 
nsh  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  January  10, 
2003. 

ADDRESSES:  Dociunents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington.  Virginia  22203; 
fax  (703)  358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  conunents.  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Arnold  W.  Goldschlager. 
Hillsborough.  CA.  PRT-065348. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 


dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
stuvivaJ  of  the  species. 

Applicant:  Jaydee  H.  Swisher,  Laredo, 
TX,  PRT-065347. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
siuiaval  of  the  species. 

Applicant:  Robert  J.  Le  Mieux,  Burton, 
MI.  PRT-065433. 

"The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
made  bontebok  {Damaliscus  pygargus 
■  dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Columbus  Zoo  and 
Aquarium.  Powell,  OH,  PRT-055821. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
female  Asian  elephant  (Elephas 
maximus)  frtjm  Have  Trunk  Will  Travel, 
Perris,  CA,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  captive  propagation. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Pix)tection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).,Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  David  G.  Aul.  Arlington 
Heights.  IL.  PRT-065354. 

Tne  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Western  Hudson 
Bay  polar  bear  population  in  Canada  for 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
fit)m  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  informatiun 


ludess  it  displays  a  current  valid  OMB 
control  number. 

Dated:  November  29,  2002. 
Charles  S.  Hamilton. 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  02-31203  Filed  12-10-02;  8:45  am) 

BILLING  COOE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be 'received  by  January  10, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, . 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  doctunents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington,  Virginia  22203; 
fax  (703)  358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of . 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Feld  Entertainment.  Vienna^ 
VA 

The  applicant  requests  permits  to 
export,  re-export,  and  re-import  tigers 
{Panthera  tigris)  and  their  future 
progeny  if  bom  overseas  to  and  frt>m 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 


76184 


Federal  Register /Vol.  67.  No.  238  /  Wednesday.  December  11,  2002 /Notices 


conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three-year 
period.  The  tiger  names  and  PRT 
numbers  are  as  follows:  Mohan,  061900; 
Apollo,  063774;  Assam.  063775; 
Ghandi.  063776;  Jaipur.  063777;  Tibet, 
063778;  Tora.  063779;  Vanja.  063780; 
Ares,  063781;  Athena.  063782;  Marissa. 
063783;  Shankar,  063784;  and  Ussuri, 
063785. 

Applicant:  Donald  L  Fetterolf, 
Somerset,  PA,  PRT-065225 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Julian  Weltsch.  Phoenix,  AZ, 
PRT-061112 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one  • 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Robert  A.  Powell,  Texas  A  &■ 
M  University,  Department  of  Wildlife 
and  Fisheries  Sciences,  College  Station, 
TX,  PRT-064189 

The  applicant  requests  a  permit  to 
import  biological  samples  taken  from 
.wild  specimens  of  black-capped  vireo 
[Vireo  atricapillus)  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  period  of  5  years. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
bom  OMB  through  March  31,  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  November  22.  2002. 
Monica  Farris, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
IFR  Doc.  02-31205  Filed  12-10-02;  8:45  am) 
BHJJNQCOOC  4310-46-l> 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 


agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 

summary:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  this 
application  is  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive.  Room  700. 
Arlington,  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION: 

On  July  9,  2002.  a  notice  was 
published  in  the  Federal  Register  (67 
FR  45530).  that  an  application  bad  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Ikande  L.V.  Larkin.  University  of 
Florida  to  amend  a  permit  (PRT- 
038448)  to  conduct  scientific  research 
on  captive-held  and  wild  Florida 
manatees  [Trichechus  manatus)  to  study 
manatee  reproductive  physiology  and 
indicators  of  stress. 

Notice  is  hereby  given  that  on 
November  26,  2002,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531,  et  seq),  the  Fish  and 
Wildlife  Service  issued  the  requested 
amended  permit  subject  to  certain 
conditions  set  forth  therein. 

Dated:  November  29.  2002. 
Charles  S.  Hamiltcm, 
Senior  Permit  Biologist,  Branch  of  Permits. 
Division  of  Management  Authority. 
|FR  Doc.  02-31204  Filed  12-10-02;  8:45  am] 

BHJJNO  COOe  4310-6»-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Finding  Against  Fedaral 
Acknowrtedgment  of  ttia  Sctiaghtlcoka 
Tribal  Nation 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  proposed  finding. 

summary:  Pursuant  to  25  CFR  83.10(h). 
notice  is  hereby  given  that  the  Assistant 


Secretary — Indian  Affairs  proposes  to 
decline  to  acknowledge  that  the 
Schaghticoke  Tribal  Nation  (STN),  c/o 
Mr.  Richard  L.  Velky.  33  EUzabeth 
Street,  4th  Floor.  Derby.  Connecticut 
06148.  exists  as  an  Indian  tribe  within 
the  meaning  of  Federal  law.  This  notice 
is  based  on  a  determination  that  the 
petitioner  does  not  satisfy  all  seven  of 
the  criteria  set  forth  in  25  CFR  83.7, 
specifically  criteria  (b),  and  (c),  and 
therefore  does  not  meet  the 
requirements  for  a  govemment-to- 
govemment  relationship  with  the 
United  States. 


DATES:  As  provided  by  25  CFR  83.10(i), 
any  individual  or  organization  wishing 
to  comment  on  the  proposed  finding 
may  submit  arguments  and  evidence  to 
support  or  rebut  the  proposed  finding. 
The  time  periods  and  some  of  the 
procedures  in  25  CFR  part  83  for 
considering  the  STN  petition  are 
modified  by  a  court-approved 
negotiated  agreement  in  pending 
litigation.  Parties  to  the  litigation  have 
six  months  from  the  service  of  the 
proposed  finding  to  provide  comments, 
documents  and  argiunents  on  the 
proposed  finding  to  the  Department. 
Interested  and  informed  parties  who  are 
not  also  parties  to  the  litigation  have 
180  days  from  the  date  of  publication  of 
this  notice  of  the  proposed  Bnding  to 
provide  comments  to  the  Department. 
These  comment  periods  are  virtually 
identical.  The  petitioner  and  all 
interested  and  informed  parties 
commenting  on  the  proposed  finding 
must  provide  copies  of  their  comments 
to  all  parties  and  amici  curiae  to  the 
litigation  at  the  same  time.  The  names 
and  addresses  of  commenters  on  the 
proposed  finding  will  be  available  for 
public  review.  Commenters  wishing  to 
have  their  name  and/or  address 
withheld  must  state  this  request 
prominently  at  the  begirming  of  their 
comments.  Such  a  request  will  be 
honored  to  the  extent  allowable  by  law. 

ADDRESSES:  Comments  on  the  proposed 
finding  or  requests  for  a  copy  of  the 
report  which  summarizes  the  evidence, 
reasoning,  and  analyses  that  are  the 
basis  for  this  proposed  finding,  or  a  list 
of  parties  in  the  litigation,  should  be 
addressed  to  the  Bureau  of  Indian 
Affairs,  Branch  of  Acknowledgment  and 
Research.  1849  C  Street  NW..  Mailstop 
4660-MIB,  Washington,  DC  20240. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  R 
Lee  Fleming,  Chief,  Branch  of 
Acknowledg^nent  and  Research,  (202) 
208-3592. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  accordance  with 
authority  delegated  by  the  Secretary  of 
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the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  STN  petition  (petition  #79)  is 
being  considered  under  a  court- 
approved  negotiated  agreement  in 
pending  litigation  which  modifies  the 
time  periods  in  25  CFR  part  83  and 
some  of  the  procedures,  superceding  the 
regulatory  provisions  for  these  time 
periods  and  procedures.  This  order, 
entered  May  8,  2001,  and  modified  by 
court  order  on  February  14,  2002, 
established  time  lines  for  submission  of 
materials  to  the  Department  and 
deadlines  for  submission  of  comments, 
issuance  of  a  proposed  finding  and 
issuance  of  a  final  determination.  The 
agreement  does  not  modify  the  criteria 
nor  the  standards  required  to 
demonstrate  that  the  criteria  are  met. 

The  petitioner's  letter  of  intent  to 
petition,  luider  the  name  the 
"Schaghticoke  Indian  Tribe."  was  filed 
with  the  Department  on  December  14. 
1981.  Tlie  petitioning  group  changed  its 
name  to  Sdiaghticoke  Tribal  Nation  of 
Kent  when  it  amended  its  governing 
document  at  a  membership  meeting  in 
1991. 

The  Schaghticoke  have  been  a  state- 
recognized  tribe,  with  a  state 
reservation,  from  colonial  times  imtil 
the  present.  However,  the  specifics  of 
the  State  of  Connecticut's  dealings  with 
state-recognized  tribes  differed  from 
tribe  to  tribe  in  at  least  one  important 
respect  that  is  relevant  to  the  extent  to 
which  state  recognition  provides 
additional  evidence  for  the  community 
and  political  influence  criteria  in  25 
CFR  83.7(b)  and  25  CFR  83.7(c).  In  this 
instance,  there  are  substantial  periods  of 
time,  from  the  early  1800's  imtil  1875 
and  from  1885  until  the  late  1960's, 
when  the  State  did  not  deal  with  or 
identify  formal  or  informal  leaders  of 
the  Schaghticoke.  and.  did  not  consult 
with  members  concerning  issues  which 
concerned  the  entire  group.  The  State's 
relationship  here  thus  differs  materially 
from  that  with  the  historical  Eastern 
Pequot  tribe,  where  there  were 
recognized  leaders  with  whom  the  State 
or  state-authorized  officials  dealt. 

While  continuous  State  recognition 
with  a  reservation  can  provide  evidence 
to  be  weighed  in  combination  with  the 
specific  evidence  that  is  present,  it  is 
not  a  substitute  for  direct  evidence 
concerning  community  and  political 
processes.  In  the  historical  Eastern 
Pequot  case,  the  continuous  state 
recognition  provided  evidence  which, 
when  added  to  the  specific  evidence  for 
community  and  political  processes, 
provided  the  basis  for  criteria  83.7(b) 
and  83.7(c)  to  be  met  for  some  limited 
time  periods  for  which  the  specific 
evidence  itself  was  insufficient.  Because 


of  the  narrower  quality  of  the  state 
relationship  with  the  Schaghticoke 
petitioner,  the  state  relationship 
provides  a  more  limited  amoimt  of 
additional  evidence  than  it  did  in  the 
case  of  the  historical  Eastern  Pequot. 
especially  with  regard  to  demonstrating 
criterion  83.7(c).  consistent  with  the 
reasoning  in  th&t  final  determination. 

From  1900  onwards,  the  Schaghticoke 
petitioner  and  its  antecedents  have  been 
regularly  identified  as  an  American 
Indian  entity  in  Federal  and  State 
docimients.  by  local  historians,  by 
academic  scholars,  and  in  newspaper 
articles.  Federal  identifications  include 
the  special  Indian  Population  schedules 
for  the  1900  and  1910  Federal  censuses, 
the  1934  Tantaquidgeon  Report  on  New 
England  Indians  prepared  for  the  U.S. 
Indian  Service,  and  the  1947  Gilbert 
report  on  surviving  Eastern  Indian 
groups  prepared  for  the  Smithsonian 
Institution.  The  State  relationship, 
which  has  been  uninterrupted  fr^m 
1900  to  the  present,  generated  large 
quantities  of  documentation  in  each 
decade.  These  documents  include 
legislative  acts,  legislative 
appropriations,  appointment  of 
overseers,  minutes  and  correspondence 
of  State  agencies,  and  the  assignment  of 
a  seat  on  the  Connecticut  Indian  Affairs 
Coimcil  (CIAC)  to  the  Schaghticoke. 
Identifications  by  academic  scholars 
during  the  20th  century  begin  with  a 
1903  visit  to  the  Schaghticoke 
reservation  by  ethnographer  Frank  G. 
Speck,  and  exist  for  each  decade  from 
the  1960's  through  the  1990's. 
Identifications  by.local  historians  also 
appear  consistently  in  the  20th  century, 
with  publications  from  1903  through  the 
1990's.  Multiple  newspaper  articles 
appeared  in  every  decade  from  1900  to 
the  present. 

There  is  no  question  that  the  many 
identifications,  which  fall  under 
multiple  categories  of  the  types  of 
evidence  that  may  be  used  under 
criterion  83.7(a),  pertain  to  the 
petitioner  and  its  antecedents.  The 
petitioner  meets  criterion  83.7(a). 

The  evidence  indicates  that  the 
settlement  at  Schaghticoke  developed 
primarily  as  an  amalgamation  of  the 
Weantinock  and  Potatuck  Indian  tribes 
which  existed  at  the  time  of  first 
sustained  contact  with  non-Indian 
settlers.  Section  83.6(f)  of  the 
regulations  provides  that  the  criteria  in 
83.7(a)  through  (g)  shall  be  interpreted 
as  applying  to  tribes  or  groups  that  have 
historically  combined  and  functioned  as 
a  single  autonomous  political  entity. 
The  combination  of  Indians  from  two  or 
more  related  settlements  into  a  single 
group  under  the  pressure  of  non-Indian 
settlement  does  not  mean  that  a 


petitioner  fails  to  meet  criterion  83.7(b) 
or  83.7(c)  during  the  colonial  period. 

The  Colony  of  Connecticut  reserved 
lands  for  the  Schaghticoke  in  1736  and 
confirmed  the  reservation  in  1752, 
appointing  an  overseer  in  1757. 
Throughout  the  period  from  1743 
through  1771,  the  Moravian  mission 
records,  which  are  both  descriptive  and 
genealogical,  provide  sufficient 
evidence  of  a  Schaghticoke 
commimity — more  than  has  existed  for  • 
the  colonial  period  in  some  prior 
decisions.  From  1771  through  1801,  the 
evidence  for  community  is  less  ample, 
consisting  primarily  of  the  continued 
existence  of  a  distinct  residential 
settlement,  the  presentation  of  petitions 
by  the  group  to  the  Colony  and  State, 
and  a  detailed  external  enumeration  of 
all  members  by  name  and  age  in  1789. 
The  majority  of  the  residents  during  this 
period  descended  from  the  already 
closely-related  Indians  who  resided  at 
Schaghticoke  during  the  Moravian  era. 
On  the  basis  of  precedent,  the  evidence 
is  sufficient.  The  petitioner  meets 
criterion  83.7(b)  during  the  colonial  and 
early  Federal  periods. 

For  the  period  from  1800  through 
1860,  in  addition  to  the  data  provided 
by  the  overseers  who  were  appointed  by 
the  State  of  Connecticut  through  the 
Litchfield  County  Superior  Court  and 
the  applicable  data  from  the  Federal 
census  records,  there  continued  to  be  a 
settlement  identified  and  described  by 
outside  observers.  The  existence  of  a 
distinct  geographical  settlement  to 
which  off-reservation  residents 
frequently  returned  and  the  close 
kinship  relations  between  the  resident 
and  the  non-resident  members,  in 
combination  with  the  other  evidence, 
provide  sufficient  evidence  of 
community  to  meet  criterion  83.7(b) 
fitjm  1801  through  1860. 

Throughout  the  period  from  1861 
through  1899,  the  existence  of  a 
residential  settlement  on  the 
Schaghticoke  reservation  continued  to 
be  described  by  outside  observers  and 
identified  by  the  State's  overseers, 
appointed  through  the  Litchfield  County 
Superior  Coiut  or  after  1883,  the 
Litchfield  County  Court  of  Common 
Pleas.  The  Scha^ticoke  who  resided  off 
the  reservation  during  this  period,  as 
documented  through  genealogical  and 
census  records,  had  close  kin  ties  to 
those  families  that  remained  on  the 
reservation.  The  combination  of  these 
forms  of  evidence  is  sufficient  for  the 
petitioner  to  meet  criterion  83.7(b)  for 
theperiod  1861-1899. 

Tne  Schaghticoke  group  meets 
criterion  83.7(b)  in  1900,  based  on  the 
existence  of  the  small  geographically 
distinct  community  (on  the  reservation). 
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whose  members  maintained  social 
relations  with  each  other,  and  evidence 
that  at  that  point  in  time  the  kinsmen  of 
the  residents  living  nearby  in  the  region 
were  maintaining  contact  with  the 
reservation  residents.  The  existence  of  a 
geographically  distinct  community  is 
evidence  to  demonstrate  community, 
when  used  in  combination  with  other 
evidence,  even  where  it  does  not  reach 
the  50  percent  of  the  membership 
necessary  to  be  sufficient  in  itself  under 
section  83.7(b)(2)(i). 

Supportive  evidence  for  community 
after  1900,  up  until  1996,  is  that  the 
"membership,"  in  the  sense  of  who  was 
involved,  came  to  meetings,  was 
mentioned  in  interviews  and  the  like, 
was  only  a  limited  portion  of  the  total 
number  of  Schaghticoke  descendants. 
At  least  from  the  mid-1800's  onwards, 
only  certain  descendants  maintained 
contact  with  each  other  and  the 
reservation.  In  each  generation,  only 
some  of  a  given  set  of  siblings  had 
descendants  who  appeared  on 
subsequent  lists  and  in  descriptions  of 
the  Schaghticoke.  This  selectivity 
provides  evidence  of  social  cohesion 
among  this  portion  of  the  descendants 
of  earlier  Schaghticokes,  and  evidence 
that  the  Schaghticoke  were  not  a  group 
based  on  descent  alone. 

Three  family  lines  had  emerged  as 
distinct  lines  by  the  beginning  of  the 
20th  century,  Cogswell,  Kilson  and 
Harris.  With  one  important  exception, 
there  were  no  marriages  between  these 
lines  after  the  mid  19th  century 
although  there  were  kinship  links  to 
each  other  from  intermarriages  earlier  in 
the  19th  century  or  in  the  18th  century. 

There  is  sufficient  evidence  from  1900 
to  1940  to  demonstrate  that  criterion 
83.7(b)  is  met.  The  primary  bases  are  the 
reservation  community,  which 
encompassed  the  three  main  family 
lines,  and  the  extant  kinship  ties  with 
others  living  nearby.  Many  of  these  off 
reservation  individuals  were  former 
reservation  residents  whose  residence 
nearby  continued  the  19th  century 
Schaghticoke  pattern  where  the 
community  was  centered  on  but  not 
limited  to  the  reservation.  Additional 
evidence  for  community  is  that  the 
Schaghticoke  have  not  been  a  descent 
group  up  imtil  1996.  but  have  only 
included  individuals  who  were 
maintaining  social  relations.  Although 
the  direct  evidence  concerning 
community  after  1920  is  limited,  the 
continuous  state  recognition  with  a 
reservation  provides  additional 
evidence  for  community,  which,  when 
added  to  the  specific  evidence  in  the 
record,  is  sufficient  to  demonstrate  that 
criterion  8i.7{b)  is  met  between  1900 
and  1940. 


The  available  interview  data  provides 
conflicting  evidence  concerning  social 
community,  especially  visiting  across 
family  lines,  from  the  late  1930's  into 
the  1960's.  Some  of  the  data  from 
interviews  does  not  show  social 
relations  extending  beyond  immediate 
family  groups  or  includes  statements 
which  specifically  deny  contacts  across 
family  lines.  Evidence  from  other 
interview  accounts  suggests  broader 
contacts,  including  some  social 
gatherings  and  visiting  of  reservation 
residents  across  family  lines.  There  was 
conflicting  evidence  from  interviews 
concerning  the  maintenance  of  broad 
social  contacts  after  1940  to  1967. 
Descriptions  of  the  initial  meetings  of 
the  Schaghticoke  organization  created  in 
1967  indicated  that  the  participants 
were  not  well  acquainted  with  each 
other  at  that  time. 

There  is  not  sufficient  evidence  to 
demonstrate  that  criterion  83.7(b)  is  met 
between  1940  and  1967.  The  conJFlicting 
data  from  the  1930's  into  the  1960's 
cannot  be  resolved  with  the  presently 
available  sources  and  the  analysis 
conducted  by  the  petitioner  or  by  the 
Department.  The  present  analysis  of  this 
data  was  sufficient  to  conclude  that  the 
petitioner's  claims  to  have  demonstrated 
community  in  from  1940  to  1967  were 
not  established.  The  evidence  also  did 
not  demonstrate  that  the  third  party 
comments  that  community  did  not  exist 
in  this  time  period  were  valid.  State 
recognition  does  not  provide  sufficient 
additional  evidence  for  the  period 
between  1940  and  1967  because  of  the 
conflicting  nature  of  the  specific 
evidence  for  that  period. 

As  evidence  to  demonstrate 
community  from  1967  to  the  present- 
day,  the  petitioner's  reports  describe  the 
holding  of  political  meetings,  the 
practice  of  traditional  crafts,  the  current 
geographic  settlement  pattern,  work 
parties  on  the  reservation,  and  the 
continued  existence  of  social  networks. 
The  formal  political  meetings  do  not  in 
themselves  show  significant  social 
contact  or  a  political  relationship 
because  any  kind  of  organization  can 
hold  meetings.  The  petitioner  presented 
only  limited  evidence  to  substantiate 
the  present  existence  of  social  networks 
outside  of  family  sublines.  The  evidence 
in  the  record  does  not  show  that  work 
parties  have  been  frequent  or  that  they 
drew  broadly  from  the  membership. 
There  was  no  showing  that  the  practice 
of  crafts  represented  a  distinct  cultiiral 
tradition  or  that  it  involved  more  than 
a  few  individuals.  The  geographic 
distribution  of  the  membership  is  not  so 
broad  as  to  provide  evidence  against  the 
existence  of  community,  but  neither 


does  it  provide  significant  evidence  for 
community. 

The  Schaghticoke  Tribal  Nation  meets 
the  requirements  of  criterion  83.7(b) 
from  1967  to  1996.  The  primary  body  of 
evidence  for  commimity  is  in  the  data 
which  describe  the  intense  patterns  of 
political  conflict  in  these  years, 
described  under  criterion  83.7(c).  This 
information  demonstrates  frequent 
mobilization  of  most  of  the  membership, 
most  often  along  the  lines  of  the  major 
families  or  their  subdivisions.  Evidence 
for  criterion  83.7(c)  can  be  used  as  well 
for  criterion  83.7(b),  where  that 
evidence  describes  circumstances  that 
indicate  that  social  communication  is 
occurring  and  that  social  ties  exist 
which  iiifluence  the  patterns  of  political 
conflict. 

The  evidence  from  political  events, 
membership  definition  and  other 
sources  provides  sufficient  direct 
evidence  to  demonstrate  that  criterion 
83.7(c)  is  met  between  1967  and  1996. 
Additional,  supporting  evidence,  is  the 
selective  nature  of  the  membership  of 
the  STN  in  this  period,  as  well  as  the 
preceding  decades.  State  recognition 
provides  additional  evidence  for 
community  between  1967  and  1996. 

The  present-day  community,  as 
defined  by  the  2001  STN  membership 
list,  does  not  meet  the  requirements  of 
criterion  83.7(b).  The  community  so 
defined  differs  substantially  from  the 
community  described  for  period  from 
1967  to  approximately  1996.  Important 
segments  of  the  group  as  it  existed  prior 
to  1996  have  resigned  membership  in 
the  petitioner  or  do  not  appear  on  the 
current  membership  list  because  they 
declined,  for  internal  political  reasons, 
to  participate  in  the  enrollment  process 
which  led  to  the  current  STN  list.  There 
are  approximately  60  such  individuals, 
compared  with  the  present  STN 
membership  of  317.  The  absence  of 
these  individuals,  who  were  a  part  of 
the  social  and  political  relations  within 
the  group  between  1967  to  1996,  means 
that  the  current  petitioner,  as  defined  by 
its  most  recent  enrollment,  is 
substantially  less  than  the  entire 
community.  In  the  Department's  final 
determination  to  acknowledge  the 
Eastern  Pequot  and  the  Paucatuck 
Eastern  Pequot  petitioners  as  a  single 
tribe,  the  historical  Eastern  Pequot,  the 
Department  concluded  that  it  did  not 
have  the  authority  to  acknowledge 
petitioners  which  were  parts  of 
uiuecognized  tribes. 

Criterion  83.7(b)  for  the  present-day 
community  is  also  not  shown  because 
substantial  numbers  of  descendants  of 
one  subline  of  the  Kilson  family  were 
enrolled  for  the  first  time  beginning  in 
1996.  There  is  little  evidence  of  their 
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association  with  the  rest  of  the 
Schaghticoke  families,  including  other 
Kilsons,  after  the  early  1900's.  They 
constitute  110  of  the  317  who  are 
presently  enrolled  in  the  STN,  more 
than  a  third  of  the  total  STN 
membership. 

State  recognition  does  not  provide 
sufficient  additional  evidence  for 
criterion  83.7(b)  to  be  met  from  1996  to 
the  present,  because  of  the  substantial 
questions  concerning  the  composition  of 
Uie  community  as  defined  by  the 
current  STN  membership  list. 

Tlie  evidence  available  for  this 
finding  indicates  that  the  Schaghticoke 
meet  criterion  83.7(c)  during  the 
colonial  period  and  during  the  early 
Federal  period,  to  1801.  The  actions  of 
the  local  authorities  in  regard  to  the 
tribe  were  in  accordance  with  the 
existing  Connecticut  statutes.  On  the 
basis  of  precedent,  governance  of  an 
American  Indian  group  by  a  colony  or 
state  does  not  negate  the  existence  of 
tribal  autonomy  within  the  meaning  of 
the  25  CFR  part  83  regulations,  which 
only  require  autonomy  in  relation  to 
other  Indian  entities. 

In  regard  to  18th  century  political 
authority,  the  Schaghticoke  settlement 
developed  between  the  1720's  and 
1740's,  primarily  from  the  Weantinock 
and  Potatuck  tribes  that  existed  at  the 
time  of  first  sustained  contact  with  non- 
Indian  settlers.  When  the  Moravian 
missionaries  first  arrived  at 
Schaghticoke  (which  they  called 
Pachgatgoch)  on  January  26, 1743, 
Martin  Mack  and  his  wife  "were  lodg'd 
by  Captain  Mawessman  *  *  *."  This 
leader,  who  was  baptized  with  the  name 
of  Gideon  later  the  same  year,  is 
generally  known  as  Gideon  Mauwee  and 
continued  to  head  the  settlement  until 
his  death  in  1760,  when  he  was 
succeeded  by  his  son,  Josua  Job 
Mauwee,  until  the  latter's  death  in  1771. 
Throughout  the  (leriod  from  1743 
throu^  1801,  the  sequence  of 
Scha^ticoke  petitions  to  the  colony, 
with  their  content  focused  upon 
preservation  of  the  land  base,  and  with 
a  substantially  stable  sequence  of 
signers  that  changed  only  gradually  over 
the  course  of  time  as  the  older  men  died 
and  younger  ones  became  household 
heads,  provides  sufficient  evidence  of 
the  existence  of  political  authority  or 
influence  within  the  group  for  the 
colonial  and  early  Federal  period. 

For  the  period  from  1801  to  1860, 
there  is  no  evidence  in  the  record 
pertaining  to  political  authority  or 
influence.  There  are  no  leaders  named 
either  by  outside  observers  or  in  internal 
dociunents.  The  State  or  the  overseer 
did  not  deal  with  leaders.  The  evidence 
available  for  the  proposed  finding  does 


not  show  that  the  group  submitted  any 
petitions  to  the  State  authorities.  While 
a  single  man  saved  as  overseer  from 
1801  to  1852,  thus  reducing  the  number 
of  occasions  for  petitions,  the  evidence 
submitted  did  not  include  any  data 
showing  that  the  group  expressed  its 
views  or  was  consiUted  with  regard  to 
the  1852  or  1861  overseer  appointment. 
Although,  in  a  certain  sense,  Eunice 
Mauwee  represented  the  group  to 
outsidOTS  through  the  interviews  that 
she  granted,  there  is  no  evidence  that 
she  did  so  in  "matters  of  consequence," 
as  required  imder  the  definition  of 
political  influence  in  the  regulations. 
Although  the  overseers'  records  and 
descriptions  by  outside  observers  reflect 
the  existence  of  a  continuing 
geographical  community  which 
maintained  continuing  ties  with  non- 
resident relatives,  many  of  whom 
received  disbursements  from  the  tribal 
fund  when  in  need,  the  record  provides 
no  data  beyond  the  fact  of  this 
continuous  existence  and  descriptions 
of  a  few  selected  members.  There  is  no 
direct  information  in  regard  to  political 
process. 

The  state  relationship  by  itself  does 
not  provide  sufficient  additional 
evidence  to  meet  criterion  83.7(c)  in  the 
absence  of  other,  specific  evidence  of 
political  influence.  The  regulations  state 
at  section  83.6.{d)  that:  "a  petitioner 
may  also  be  denied  if  there  is 
insufficient  evidence  that  it  meets  one 
or  more  of  the  criteria."  The  petitioner 
does  not  meet  criterion  83.7(c)  bom 
1801  through  1860. 

There  is  very  limited  evidence  for 
political  authority  or  influence  under 
criterion  83.7(c)  in  the  period  from  1861 
through  1899  in  the  form  of  two 
petitions,  submitted  in  1876  and  1884, 
each  of  which  was  signed  by  more  than 
half  of  the  Schaghticoke's  adult 
members.  The  evidence  does  not  show 
that  there  were  petitions  submitted  in 
connection  with  the  overseers' 
appointments  of  1865  and  1870  or  that 
the  State  authorities  consulted  with  the 
group  in  making  them.  By  themselves, 
these  two  documents  within  a  period  of 
40  years  do  not  provide  sufficient 
evidence  to  support  a  finding  that  the 
petitioner  meets  criterion  83.7(c)  for  this 
full  period. 

The  two  petitions,  in  combination 
with  the  continuous  state  relationship 
since  colonial  times  and  the  continuous 
existence  of  the  reservation  lands  held 
in  trust  by  the  State,  with  oversight 
function,  show  that  the  Schaghticoke 
meet  criterion  83.7(c)  for  the  period 
fixjm  1876  through  1884.  The  state 
relationship  here  provides  additional 
evidence  becaiise  in  this  period  there 
was  a  specific  political  dealing  with  the 


group  in  that  the  Litchfield  County 
Superior  Court  and  Court  of  Common 
Pleas  did  act  in  response  to  the 
petitions.  Additional  evidence  for 
criterion  83.7(c)  in  this  period  is 
provided  by  the  demonstration  that  the 
Schaghticoke  have  shown  community 
under  §  83.7(b)(1)  at  more  than  a 
minimal  level.  Under  §83.7(c)(l)(iv). 
this  provides  supporting  evidence  for 
demonstrating  criterion  83.7(c).  The 
evidence  does  not  demonstrate  that  the 
Schaghticoke  meet  criterion  83.7(c)  frx>m 
1861  to  1875  or  from  1885  to  1899.  The 
state  relationship  does  not  provide 
additional  evidence  for  these  dates 
because  there  is  an  absence  of  specific 
evidence  of  the  exercise  of  political 
influence  within  the  group  within  the 
meaning  of  the  acknowledgment 
regulations. 

There  is  almost  no  specific  evidence 
of  Schaghticoke  political  activity  from 
1900  to  1949.  The  evidence  available  for 
the  proposed  finding  does  not  show  that 
the  group  submitted  a  petition  in 
connection  with  the  overseers' 
appointments  of  1904-1905, 1914,  or 
1932,  or  that  State  authorities  consulted 
with  the  group  in  making  these 
appointments.  The  several  accounts  of 
the  Schaghticoke  aroimd  the  turn  of  the 
century,  including  one  by  ethnographer 
Frank  Speck,  do  not  name  anyone  as  a 
leader.  Though  they  describe  some 
individuals  who  were  well  known  to 
non-Indians  for  various  reasons,  the 
accounts  do  not  identify  them  as 
leaders.  There  was  no  significant 
evidence  from  docimients  or  interviews 
to  support  the  petitioner's  position  that 
James  Harris  (died  1909)  and  George 
Cogswell  (died  1923)  were  leaders. 
Although  they  were  well  known,  none 
of  the  contemporary  descriptions  of 
their  activities  described  roles  as  leaders 
of  the  Schaghticoke  or  provided 
substantial  evidence  that  they  exercised 
political  influence  or  carried  out 
activities  which  meet  the  definition  of 
political  influence  in  §  83.1  of  the 
regulations. 

There  is  no  good  evidence  to  support 
the  petitioner's  statements  that  Howard 
Nelson  Harris  was  chief  from 
approximately  1920  until  1954,  when  he 
was  appointed  to  that  position  by  the 
Schaghticoke  council  initiated  by 
Franklin  Bearce  in  1949.  Interview  data 
bom  the  Harris  family  itself  did  not 
provide  any  significant  evidence  that  he 
was  a  leader  before  1954,  and  littie 
specific  evidence  to  demonstrate  he 
exercised  political  influence  from  1954 
until  his  death  in  1967.  Some 
Schaghticoke,  from  a  different  family 
line  than  Harris,  specifically  denied  that 
he  was  chief  at  all,  and  stated  that 
different  individuals,  with  the  title  of 


76188 


Federal  Register /Vol.  67,  No.  238 /Wednesday,  December  11,  2002 /Notices 


Sagamore,  were  chief  from  the  1930's 
until  1967.  Evidence  of  Howard  Harris' 
contacts  with  the  state  in  the  mid-1920's 
and  in  1950  provided  no  indication  that 
he  was  considered  to  be  a  leader  or  that 
he  had  presented  himself  to  State 
officials  as  a  leader. 

TTiere  was  little  or  no  evidence  to 
support  the  petitioner's  claims  that 
various  other  individuals  exercised 
leadership  on  the  reservation  between 
1900  and  the  1950's  or  that  that  various 
individuals  listed  by  the  petitioner  as 
being  "cidture  keepers,"  from  1900  to 
the  present  actually  functioned  as 
informal  leaders  who  influenced   ' 
significant  numbers  of  members. 

There  are  no  named  Schaghticoke 
leaders  with  whom  the  state  dealt 
between  1900  and  1967.  One  state 
report,  in  1934,  said  that  there  were  no 
leaders  recognized  by  the  Schaghticoke. 
This  is  evidence  which  specifically 
indicates  that  there  were  no  leaders  in 
the  period  between  1900  and  1949. 

Between  approximately  1949  and 
1959,  there  was  a  council  with  named 
officers  which  pursued  a  claim  before 
the  Indian  Claims  Commission  and 
attempted  to  deal  with  the  State  on  the 
issue  of  providing  more  housing  on  the 
reservation.  This  council  came  about 
through  the  efforts  of  Franklin  Bearce,  a 
non-Schaghticoke.  There  is  not  good 
evidence  that  those  holding  office  in 
this  time  period  had  a  following  or 
significant  duties  for  any  extended 
period  of  time.  There  is  some  evidence 
to  indicate  that  Bearce  consulted 
regiUarly  with  various  Schaghticoke 
individuals,  including  especially 
Howard  Harris,  and  that  his  efforts 
tapped  into  an  existing  set  of  issues  and 
relationships,  but  the  present  evidence 
is  insufficient  to  demonstrate  that 
criterion  83.7(c)  is  met  for  this  period. 
It  was  not  shown  that  the  claims  issue 
itself,  involving  losses  that  had  occurred 
over  a  hundred  years  before,  was  of 
importance  to  the  membership  in 
general  and  thus  evidence  for  criterion 
83.7(c)  under  §83. 7(c)(l)(ii). 

There  is  either  no  direct  evidence  to 
show  political  influence,  or  only  a  small 
amount  of  direct  evidence,  between 
1900  and  1967.  State  recognition  in  the 
form  it  takes  in  relation  to  the 
Schaghticoke  does  not  provide  enough 
additional  evidence  which,  added  to  the 
limited  specific  evidence  in  the  record, 
demonstrates  that  criterion  83.7(c)  is 
met  for  that  time  period. 

From  1967,  until  approximately  1996, 
there  is  substantial  evidence  of  political 
involvement  of  much  or  most  of  the 
Schaghticoke  membership.  There  was  a 
continuing  series  of  conflicts  that 
showed  consistently  broad  involvement 
of  members  of  the  group.  The  several 


family  line  groups  and  sublines  have 
formed  a  framework  for  political 
conflict,  as  the  units  which  have 
mobilized  for  and  against  certain  issues, 
and  in  support  of  or  against  specific 
leaders.  These  conflicts  occurred 
multiple  times  over  a  period  of  more 
than  30  years,  showing  involvement  in 
political  processes  by  most  of  the 
group's  members.  They  indicate  that 
knowledge  of  issues  and  events  were 
being  conmiunicated  within  the 
membership,  evidence  described  in 
§  83.7(c)(l)(iii).  that  there  was 
controversy  over  valued  group  goals, 
evidence  described  in  §83.7(c)(l)(v), 
and  that  most  of  the  membership 
considered  the  issues  acted  upon  to  be 
of  importance,  the  form  of  evidence 
described  in  §83.7(c)(l)(ii).  Overall, 
there  is  sufficient  evidence  to 
demonstrate  that  the  petitioner  meets 
the  requirements  of  criterion  83.7(c) 
from  1967  to  approximately  1996. 

The  STN  does  not  meet  the 
requirements  of  criterion  83.7(c)  from 
approximately  1996  to  the  present. 
Changes  in  the  STN's  membership 
starting  around  1996  and  culminating  in 
the  2001  membership  list  preclude  a 
finding  that  political  processes 
continued  within  the  group.  Former 
STN  members  who  are  not  presenUy 
members  have  a  strong  history  of  past 
involvement  in  Schaghticoke  political 
processes  and  are  clearly  part  of  the 
same  group.  The  conclusion  of  this 
proposed  finding  is  that  in  the  present- 
day  there  continues  to  be  a  single 
Schaghticoke  political  system 
encompassing  the  STN  and  a  substantial 
number  of  former  members  who  are  not 
presently  members  of  the  STN. 
Consequently,  the  present  petitioner's 
membership  does  not  substantially 
encompass  the  complete  political 
system.  The  regulations  do  not  permit 
acknowledgment  of  only  part  of  a  group. 
The  Secretary  does  not  have  the 
authority  to  acknowledge  parts  of  tribes. 

In  adoition,  there  is  not  evidence  to 
show  whether  the  substantial  portion  of 
the  currently  enrolled  STN  membership 
who  have  only  been  STN  members  for 
a  few  years  are  maintaining  significant 
social  contact  or  more  than  a  pro  forma 
political  relationship  with  each  other  or 
with  the  rest  of  the  present  membership. 
These  descendants  comprise  a  third  of 
the  present  STN  membership. 

Because  the  state  relationship  here 
lacks  a  substantial  political  component, 
it  does  not  add  substantial  evidence 
concerning  political  processes.  In  the 
absence  of  any  specific,  direct  evidence 
of  political  processes  and  leadership, 
the  state  relationship  does  not  in  itself 
provide  sufficient  evidence  for  the 
Schaghticoke  to  meet  criterion  83.7(c) 


between  IBOO  and  1876, 1884  and  1949, 
and  1960  to  1967.  The  state  relationship 
does  not  add  sufficient  additional 
evidence  to  the  specific  evidence  in  the 
record  for  the  period  frtDm  1949  to  1959 
to  demonstrate  that  criterion  83.7(c)  is 
met  for  that  time  period. 

The  Schaghticoke  Tribal  Nation  does 
not  meet  the  requirements  of  criterion 
83.7(c)  from  1800  to  1875,  from  1885  to 
1967,  and  in  the  present-day  group. 
Therefore  the  petitioner  does  not  meet 
the  requirements  of  criterion  83.7(c). 

The  petitioner  submitted  ample 
evidence  to  demonstrate  that  100 
percent  of  its  membership  descends 
fix)m  the  historical  Schaghticoke  tribe. 
All  persons  on  the  petitioner's  current 
membership  list,  dated  August  30,  2001, 
descend  from  Indians  who  were 
identified  as  Schaghticoke  Indians  by 
the  State  of  Connecticut  in  the  19th 
centiuy.  The  petitioner's  continuity  of 
descent  has  been  maintained  through 
three  families:  Cogswell,  Kilson  and 
Harris,  who,  along  with  their  collateral 
relatives,  were  named  as  Schaghticoke 
Indians  throughout  the  19th  century 
overseers'  reports.  Everyone  on  the 
petitioner's  current  membership  list 
descends  from  at  least  one  of  the 
Schaghticoke  Indians  who  signed  an 
1884  petition  for  a  new  overseer. 

The  Federal  census  records  from  1870 
to  1910,  including  the  1900  and  1910 
separate  Indian  Population  Schedules, 
show  that  the  petitioner's  direct 
ancestors  lived  on  the  reservation  at 
least  during  some  part  of  their  lives, 
although  some  periodically  moved  off  to 
seek  employment  elsewhere. 

The  petitioner  has  provided  a  copy  of 
its  current  membership  list,  dated 
August  30,  2001,  and  certified  by  its 
governing  body,  by  a  letter  dated 
October  14,  2002,  as  well  as  previous 
membership  lists. 

The  petitioner  claims  two  sources  for 
determining  eligibility  for  membership: 

(1)  Descent  from  Gideon  Mauwee  (ca. 
1687  to  1760),  which  is  apparently 
based  on  long-standing  Schaghticoke 
traditions  of  the  relationships  between 
Gideon's  granddaughter  Eunice  Mauwee 
(who  died  in  1860).  Parmelia  (Mauwee) 
Kilson.  Abigail  (Mauwee)  Harris,  and 
Truman  Bradley  a.k.a.  Truman  Mauwee. 
However,  the  records  of  the  late  18th 
century  and  early  19th  century  do  not 
show  the  exact  genealogical  connection 
among  these  Schaghticoke  Indians;  or 

(2)  descent  &t)m  "any  person  identified 
on  the  1910  U.S.  Federal  Census  as  a 
Schaghticoke  Indian."  This  definition  of 
eligibility  contains  a  slight . 
terminological  problem,  in  that, 
although  the  reservation  was  identified 
as  Schaghticoke  in  1910.  its  residents 
were  identified  as  "Pequot." 
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Nonetheless,  all  of  the  petitioner's  317 
current  members,  have  satisfied  the 
petitioner's  own  criteria  for 
membership:  202  have  a  direct  ancestor 
listed  on  the  1910  census  of  the 
Schaghticoke  reservation,  and  the 
remaining  115  individuals  descend  frtim 
Joseph  D.  Kilson  (110)  or  bom  Julia  M. 
Kilson  (and  her  husband  Truman 
Bradley)  (5),  who  descend  irom  the 
Parmelia  (Mauwee)  Kilson,  and  thus  by 
tradition  from  Gideon  Mauwee. 

More  importantly,  the  petitioner's 
descent  from  Schaghticoke  Indians  of 
the  early  1800's,  as  identified  by  the 
State  records,  is  well  documented. 
While  the  exact  "blood-line" 
connections  to  the  previous  generations 
in  the  1700's  are  less  sure,  there  is  more 
than  enough  evidence  to  show  the 
reasonable  likelihood  of  the  connection 
as  well.  Therefore,  based  on  the 
evidence  available  at  this  time,  the 
petitioner  has  demonstrated  that  it 
descends  from  the  historical 
Schaghticoke  tribe  as  identified  by  the 
State  in  the  early  1800's  and  therefore 
meets  the  requirements  of  criterion 
83.7(e). 

The  petitioner  meets  the  requirements 
of  criterion  83.7(d)  because  it  has 
submitted  a  governing  document, 
including  a  description  of  its 
membership  criteria,  criterion  83.7(f) 
because  its  members  are  not  enrolled 
with  federally  recognized  tribes,  and 
criterion  83.7(g)  because  the  group  or  its 
members  have  not  been  the  subject  of 
congressional  legislation  which  has 
expressly  terminated  or  forbidden  the 
Federal  relationship. 

The  evidence  available  for  this 
proposed  finding  demonstrates  that  the 
Schaghticoke  Tribal  Nation  does  not 
meet  all  seven  criteria  required  for 
Federal  acknowledgment.  In  accordance 
with  the  regulations,  failing  to  meet  any 
one  of  the  seven  criteria  requires  a 
determination  that  the  group  does  not 
exist  as  an  Indian  tribe  within  the 
meaning  of  Federal  law  (83.6(c), 
83.10(m)). 

A  copy  of  this  proposed  finding, 
which  summarizes  the  evidence, 
reasoning,  and  analyses  that  are  the 
basis  for  decision  is  available  upon 
written  reauest  (83.10(h)). 

During  tne  comqient  period,  the 
Assistant  Secretary  shall  provide 
technical  advice  concerning  the 
proposed  finding  (83.10(j)(i)).  Under  the 
court-approved  agreement  any 
interested  party,  including  any  parties 
or  amicL  curiae  to  the  litigation,  who 
wishes  to  request  a  formal  on-the-record 
technical  assistance  meeting  under  25 
CFR  83.10(j)(2),  must  make  their  request 
not  later  than  30  days  after  service  of  the 
proposed  finding.  A  formal  technical 


assistance  meeting  will  be  held  within 
60  days  of  the  first  such  request.  The 
proceedings  of  this  meeting  shall  be  on 
the  record.  The  meeting  record  shall  be 
available  to  any  participating  party  and 
will  become  part  of  the  record 
considered  by  the  Assistant  Secretary  in 
reaching  a  final  determination 
(83.10(j)(2)). 

Parties  to  the  litigation  have  six 
months  from  the  service  of  the  proposed 
finding  to  provide  comments, 
documents  and  arguments  on  the 
proposed  finding  to  the  Department. 
Interested  and  informed  parties  who  are 
not  also  parties  to  the  litigation  have 
180  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Reg'-^er  to 
provide  comments  to  the  Department. 
Comments  on  the  proposed  tinding 
should  be  submitted  in  writing  to  the 
Office  of  the  Assistant  Secretary — 
Indian  Affairs.  1849  C  Street,  NW., 
Washington,  DC  20240,  Attention: 
Branch  of  Acknowledgment  and 
Research,  Mail  Stop  4660-MIB.  The 
petitioner  and  all  interested  and 
informed  parties  commenting  on  the 
proposed  finding  must  provide  copies  of 
their  comments  to  all  parties  and  amici 
curiae  to  the  litigation  at  the  same  time. 
The  addresses  of  the  petitioners,  parties 
and  amici  ciuiae  are  available  irom  the 
Department  upon  request. 

"The  petitioner  shall  file  any  reply  to 
these  comments  with  the  Department 
within  30  days  of  the  close  of  the 
comment  period.  After  consideration  of 
the  written  argiunents  and  evidence 
submitted  during  the  conmient  period 
and  the  petitioner's  response  to  the 
comments,  the  AS-IA  will  make  a  final 
determination  regarding  the  petitioner's 
status  within  four  months  of  the  end  of 
the  petitioner's  reply  period  and  publish 
notice  of  this  final  determination  in  the 
Federal  Register. 

Dated:  E>ecember  5.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

(PR  Doc.  02-31229  Filed  12-6-02;  3:18  pm) 

■RXmO  CODE  431 0-(»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-957-00-1420-BJ:  GP03-0032] 

Rling  of  Plata  of  Survey:  Oregon^ 
Waahlngton 

AGENCY:  Bureau  of  Land  Management. 
action:  Notice. 

SUMMARY:  The  plat  of  survey  of  the 
following  described  lands  is  scheduled 
to  be  officially  filed  in  the  Oregon  State 


Office,  Portiand,  Oregon,  thirty  (30) 
calendar  days  frtim  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  9  S.,  R.  13  E.,  accepted  November  15.  2002 

A  copy  of  the  plat  may  be  obtained 
frt>m  the  Oregon  State  Office,  Bureau  of 
Land  Management,  333  SW.  1st  Avenue, 
Portland,  Oregon  97204,  upon  required 
payment.  A  person  or  party  who  wishes 
to  protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  Portiand,  Oregon,  a  notice 
that  they  wish  to  protest. 

For  further  information  contact: 
Bureau  of  Land  Management  (333  S.W. 
1st  Avenue).  P.O.  Box  2965.  Portland. 
Oregon  97208. 

Dated:  November  20.  2002. 
Robert  D.  DeViney,  Jr., 

Branch  of  Realty  and  Records  Services. 

(PR  Doc.  02-31192  Filed  12-10-02;  8:45  am) 

BHXMO  COOe  4310-»-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS),  Alaska 
OCS  Region 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  availability  of  the 

draft  environmental  impact  statement 

(EIS)  for  proposed  oil  and  gas  lease  sales 

in  Cook  Inlet,  Alaska. 

SUMMARY:  MMS  announces  the 
availability  of  the  draft  EIS  prepared  by 
MMS  for  proposed  OCS  Lease  Sales  191 
and  199  offshore  Cook  Inlet,  Alaska. 
DATES:  Comments  on  the  draft  EIS  are 
due  February  11,  2003.  Public  hearings 
will  be  held  in  Alaska:  Anchorage, 
January  16,  2003;  Seldovia,  January  21; 
HcHuer,  January  23;  Soldotna/Kenai, 
January  24;  telephone  call-in  to  MMS 
Anchorage,  January  28. 
SUPPLEMENTARY  INFORMATION:  This  draft 
EIS  assesses  two  sales  in  the  Proposed 
Final  2002-2007  5-Year  Oil  and  Gas 
Leasing  Program  for  the  Cook  Inlet  OCS 
Planning  Area.  Sale  191  is  scheduled  for 
2004  and  Sale  199  for  2006.  Federal 
Regulations  (40  CFR  1502.4)  suggest 
analyzing  similar  or  like  proposals  in  a 
single  EIS.  The  proposal  analyzed  for 
each  sale  is  to  offer  517  whole  or  partial 
lease  blocks  in  the  Cook  Inlet  OCS 
Planning  Area,  covering  about  2.5 
million  acres  (about  1  million  hectares). 
The  proposed  sale  area  is  seaward  of  the 
State  of  Alaska  submerged  lands 
boundary,  extending  from  3  miles  to      ' 
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approximately  30  miles  offshore  and  to 
water  depths  more  than  650  feet.  It 
extends  from  below  Kalgin  Island  south 
to  approximately  Shuyaik  Island. 

EIS  availability:  Persons  interested  in 
reviewing  the  draft  EIS  "OCS  EIS/EA. 
MMS  2002-065"  (Volumes  I  and  II)  can 
contact  the  MMS  Alaska  OCS  Regional 
Office.  The  docimients  are  available  for 
public  inspection  between  the  hours  of 
7:45  a.m.  and  4:30  p.m.,  Monday 
through  Friday  at:  Minerals 
Management  Service,  Alaska  OCS 
Region,  Resource  Center,  949  East  36th 
Avenue,  Room  330,  Anchorage,  Alaska 
99508-^363,  telephone:  (907)  271-6070 
or  (907)  271-6621  or  toll  free  at  1-800- 
764-2627.  Requests  may  also  be  sent  to 
MMS  at  akwebmastei^mms.gov.  You 
may  obtain  single  copies  of  the  draft 
EIS,  the  Executive  Summary,  or  a  CD/ 
ROM  version,  from  the  same  address. 
You  may  also  look  at  copies  of  the  draft 
EIS  in  the  following  libraries: 
Alaska  Pacific  University,  Academic 

Support  Center  Library,  4101 

University  Drive.  Anchorage,  Alaska; 
Alaska  Resources  Library  and 

Information  Service  (ARLIS),  U.S. 

Department  of  the  Interior,  3150  C 

Street,  Suite  100,  Anchorage.  Alaska; 
Alaska  State  Library,  Government 

Publications.  State  Office  Building, 

333  Willoughby.  Juneau.  Alaska; 
Anchor  Point  Public  Library,  73405 

Milo  Fitz  Avenue,  Anchor  Point, 

Alaska; 
Canadian  Joint  Secretariat  Librarian, 

Inuvikon  NT.  Canada; 
Chiniak  Public  Library.  42650  Chiniak 

Highway,  Chinieik.  Alaska; 
Department  of  Indian  and  Northern 

Affairs.  Yellowknife.  NT,  Canada; 
Fairbanks  North  Star  Borough.  Noel 

Wien  Library,  1215  Cowles  Street, 

Fairbanks,  Alaska; 
Homer  Public  Library,  141  West  Pioneer 

Avenue,  Homer,  Alaska; 
Jessie  Wakefield  Memorial  Library,  207 

Spruce  Drive,  Port  Lions,  Alaska; 
Johnson  Memorial  Library,  319  Lower 

Mill  Bay  Road,  Kodiak,  Alaska; 
Juneau  Public  Library,  292  Marine  Way, 

Juneau,  Alaska; 
Kachemak  Bay  Campus  Library.  533 

Pioneer  Avenue,  Homer.  Alaska; 
Kasilof  Public  Library.  Mile  110  Sterling 

Highway,  Kasilof.  Alaska; 
Kenai  Community  Library,  163  Main 

Street  Loop,  Kenai,  Alaska; 
Kenai  Peninsula  College  Library,  34820 

College  Drive.  Soldotna.  Alaska; 
Kodiak  College  Library,  117  Benny 

Benson  Drive,  Kodiak,  Alaska: 
Ninilchik  Community  Library,  15850 

Sterling  Highway,  Ninilchik.  Alaska; 
North  Slope  Borough  School  District. 

Library/Media  Center,  Barrow, 

Alaska; 


Northern  Alaska  Environmental  Center 

Library,  218  Driveway.  Fairbanks. 

Alaska; 
Old  Harbor  Library.  Three  Saints 

Avenue.  Old  Hjubor.  Alaska; 
Ouzinkie  Tribal  Media  Center.  110 

Third  Street.  Ouzinkie,  Alaska; 
Seldovia  Public  Library,  260  Seldovia 

Street,  Seldovia,  Alaska; 
Soldotna  Public  Library,  235  Binkley 

Street,  Soldotna.  Alaska; 
U.S.  Army  Corps  of  Engineers  Library. 

U.S.  Department  of  Defense. 

Elmendorf  Air  Force  Base,  Anchorage. 

Alaska; 
U.S.  Environmental  Protection  Agency, 

Region  10  Library,  1200  6th  Avenue, 

OMP-104,  Seattle,  Washington; 
U.S.  Fish  and  Wildlife  Service  Library. 

1011  East  Tudor  Road,  Anchorage. 

Alaska; 
University  of  Alaska  Anchorage. 

Consortium  Library.  3211  Providence 

Drive.  Anchorage.  Alaska; 
University  of  Alaska  Fairbanks.  Elmer  E. 

Rasmuson  Library.  Government 

Documents.  310  Tanana  Drive. 

Fairbanks.  Alaska; 
University  of  Alaska  Fairbanks, 

Geophysical  Institute.  Government 

Documents.  Fairbanks.  Alaska; 
University  of  Alaska  Fairbanks.  Institute 

of  Arctic  Biology.  311  Irving  Building. 

Fairbanks.  Alaska; 
University  of  Alaska,  Southeast,  11120 

Glacier  Highway,  Juneau.  Alaska; 
Valdez  Consortium  Library.  200 

Fairbanks  Street.  Valdez.  Alaska; 
Z.J.  Loussac  Library.  3600  Denali  Street. 

Anchorage.  Alaska. 

Public  Hearings:  Public  hearings  will 
be  held  to  receive  comments  on  the 
draft  EIS.  The  hearings  will  provide  us 
with  additional  information  that  will 
help  in  evaluating  the  potential  effects 
of  the  proposed  leasing  program. 
Hearings  will  be  held  in  Anchorage. 
Seldovia.  Homer,  and  Kenai/Soldotna. 
and  by  telephone  on  the  following  dates 
and  times: 
Anchorage.  Alaska — January  16.  2003, 

Minerals  Management  Service. 

Conference  Room.  949  East  36th 

Avenue,  3rd  Floor.  4  p.m.  to  6:30 

p.m.; 
Seldovia.  Alaska— January  21.  2003. 

Seldovia  Community  Center  Multi- 
purpose Room.  260  Seldovia  Street.  7 

p.m.  to  9  p.m.; 
Homer.  Alaska— January  23.  2003. 
Homer  City  Council  Chambers.  491 

East  Pioneer  Way.  7  p.m.  to  9  p.m.; 
Soldonta/Kenai.  Alaska — January  24. 
2003.  Merit  Inn  Banquet  Room.  South 
Willow  Street.  7  p.m.  to  9  p.m. 
By  telephone— January  28.  2003.  4:30 
p.m.  to  6:30  p.m.,  toll  free  1-800- 
764-2627. 


Village  residents  who  are  not  able  to 
attend  one  of  the  four  on-site  public 
meetings  are  especially  encouraged  to 
submit  comments  by  telephone. 

If  you  wish  to  testify  at  a  hearing,  you 
may  register  prior  to  the  hearing  to 
schedule  a  preferred  time  by  contacting 
the  Alaska  OCS  Region  at  the  above 
address  or  Dr.  James  Lima  at  (907)  271- 
6690  or  toll  free  1-800-764-2627  not 
later  than  5  days  prior  to  the  hearing 
date.  Every  effort  will  be  made  to 
accommodate  individuals  who  have  not 
pre-registered  to  testify.  Time 
limitations  may  make  it  necessary  to 
limit  the  length  of  oral  statements  to  10 
minutes.  You  may  supplement  an  oral 
statement  with  a  more  complete  written 
statement  and  submit  it  to  a  hearing 
official  at  the  hearing  or  by  mail  until 
February  11,  2003.  Each  hearing  will 
recess  when  all  speakers  have  had  an 
opportunity  to  testify.  If  after  the  recess, 
no  additional  speakers  appear,  we  will 
adjourn  the  hearing.  Written  statements 
submitted  at  a  hearing  will  be 
considered  part  of  the  hearing  record.  If 
you  are  unable  to  attend  the  hearing,  or 
if  you  prefer,  you  may  submit  written 
statements  at  the  address  below. 

Written  Comments:  The  MMS 
requests  interested  parties  to  submit 
their  written  comments  on  this  draft  EIS 
to  the  Regional  Director,  Alaska  OCS 
Region,  Minerals  Management  Service, 
949  East  36th  Avenue.  Room  308, 
Anchorage,  Alaska  99509-4663  or  by 
electronic  mail  to  AKEIS@MMS.GOV. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents  available  for  public  review. 
An  individual  commenter  may  ask  that 
we  withhold  their  name,  home  address, 
or  both  from  the  public  record,  and  we 
will  honor  such  a  request  to  the  extent 
allowable  by  law.  If  you  submit 
comments  and  wish  us  to  withhold  such 
information,  you  must  state  so 
prominently  at  the  beginning  of  your 
submission.  We  will  not  consider 
anonymous  comments,  and  we  will 
make  available  for  inspection  in  their 
entirety  all  comments  submitted  by 
organizations  or  businesses  or  by 
individuals  identifying  themselves  as 
representatives  or  organizations  or 
businesses.  The  comment  period  ends 
on  February  11,2003. 

Dated:  November  6,  2002. 
Thomas  A.  Readinger, 
Associate  Director  for  Offshore  Minerals 
Management. 

Approved:  November  12.  2002. 
Willie  R.  Taylor. 

Director.  Office  of  Environmental,  Policy  and 
Compliance. 
[PR  Doc.  02-31185  Filed  12-10-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Woric  Group  (AMWG), , 
Notice  of  Meeting 

AGENCY:  Biu^au  of  Reclamation. 

Interior. 

ACnON:  Notice  of  public  meetings. 

summary:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.L.  102-575)  of  1992.  The  AMP 
provides  an  organiimtion  and  process  to 
ensure  the  use  of  scientific  infonnation 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG).  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
infonnation  for  the  AMWG  to  act  upon. 

Date  and  Location:  The  Glen  Canyon 
Dam  Technical  Work  Group  will 
conduct  the  following  conference  call: 

December  20,  2002.  The  conference 
call  will  begin  at  8:00  AM  and  conclude 
at  9:00  AM  (Mountain  time). 

Agenda:  The  purpose  of  the 
conference  call  is  to  poll  the  members 
on  two  specific  motions: 

(1)  Recommend  to  the  AMWG  the 
specific  line  item  details  of  the  FY  2004 
budget,  and 

(2)  Recommend  to  the  AMWG  the 
non-native  fish  control  report  prepared 
by  the  Non-Native  Fish  Control  Ad  Hoc 
Group. 

If  there  are  any  members  of  the  public 
who  would  like  to  provide  written 
comments  for  the  TWG  to  consider,  they 
should  provide  those  to  Randall 
Peterson,  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138-1147;  telephone  (801)  524- 
3758;  faxogram  (801)  524-3858;  e-mail 
at  rpeterson@uc.usbr.gov  at  least  five  (5) 
days  prior  to  the  conference  call.  All 
comments  received  will  be  provided  to 
the  TWG  members.  Copies  of  the  budget 
and  non-native  fish  documents  are 
available  at  the  following  Web  site: 
http://wvnv.  uc.  usbr.gov/amp/twg/ 
02dec20/ mtgt_3_00.html. 

To  register  for  the  conference  call, 
please  contact  Linda  Whetton  at  (801) 


524-3880  at  least  two  (2)  days  prior  to 
the  call.  You  will  be  given  the  phone 
number  and  password  at  that  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  (801)  524- 
3758;  faxogram  (801)  524-3858;  or  via  e- 
mail  at  rpeterson@uc.usbr.gov. 

Dated:  November  25,  2002. 
Randall  V.  Peterson, 

Manager,  Adaptive  Management  and 
Environmental  Resources  Division,  Upper 
Colorado  Regional  Office. 
[PR  Doc.  02-31170  Filed  12-10-02;  8:45  am) 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  De  Minimis 
Consent  Decrees  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  26,  2002,  two 
proposed  de  minimis  consent  decrees 
("consent  decrees")  in  United  States  v. 
Abb,  Inc.,  et  al..  Civil  Action  No. 
AMD02CV3858  were  lodged  with  the 
United  States  District  Court  for  the 
District  of  Maryland.  One  is  a  global  de 
minimis  consent  decree  for  all  settlors 
except  Northrup  Grumman  Corporation 
("global  de  minimis  consent  decree"). 
The  other  is  the  consent  decree 
concluded  with  Northrup  Grumman 
Corporation. 

In  this  action  the  United  States  sought 
cost  recovery  for  costs  incurred  in 
connection  with  the  Spectron,  Inc. 
Superfund  Site,  located  near  Elkton, 
Maryland  (the  "Site").  Under  the  terms 
of  the  consent  decrees,  the  proposed 
settling  parties,  477  potentially 
responsible  parties  and  15  federal 
agencies,  would  pay  approximately 
$2.68  million  to  EPA  to  cover  past  and 
futiu«  response  costs.  All  of  the  settling 
defendants  contributed  minor  amounts 
of  waste  containing  hazardous 
substances  to  the  Site.  Each  party's 
payment  to  EPA  consists  of  its 
proportional  share  of  EPA's  past  costs 
($1,108,922)  and  estimated  future  costs 
($16,880,301),  with  a  100%  premium  on 
the  estimated  future  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fi-om  the 
date  of  this  publication  comments 
relating  to  the  consent  decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  Ev.  Abb,  Inc.,  et  al.  Civil  Action 


No.  AMD02CV3858,  D.J.  Ref.  90-11-2- 
482. 

The  consent  decrees  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  101  West  Lombard  Street, 
Baltimore,  Maryland  21201,  and  at  U.S. 
EPA  Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  19103- 
2029.  A  copy  of  either  consent  decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice.  Washington, 
DC  20044-7611.  In  requesting  a  copy  of 
either  the  global  de  minimi  consent 
decree  or  the  Northrup  Grumman 
consent  decree,  minus  appendices, 
please  enclose  a  check  in  the  amount  of 
$7.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury.  The 
appendices  to  both  consent  decrees  are 
identical.  In  requesting  the  appendices, 
please  enclose  a  check  in  the  amount  of 
$14.25  (25  cents  per  page  reproduction 
cost). 

Robert  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
(PR  Doc.  02-31245  Filed  12-10-02;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Compreliensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980  ("CERCLA") 

Under  28  CFR  50.7,  the  United  States 
hereby  give  notice  that  on  November  14, 
2002,  a  proposed  Consent  Decree 
("Decree")  in  United  States  of  America 
v.  Kennecott  Holdings  Corporation, 
(formerly  Kennecott  Corporation)  and 
Kennecott  Utah  Copper  Corporation, 
Civil  Action  No.  2:02-CV-1228  (DAK)' 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Utah. 
Central  Division. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  Kennecott 
under  sections  106  and  107  of  CERCLA 
concerning  mining-related  surface 
contamination  of  soils  and  sediments  in 
three  operable  units  ("OUs")  of  the 
"Kennecott  South  Zone  Site"  located  in 
the  southwest  portion  of  Salt  Lake 
County,  Utah.  The  Decree  requires 
Kennecott  to  perform  certain  operation 
and  maintenance  activities  concerning 
two  of  the  OUs,  and  to  reimburse  EPA 
$307,545.64. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
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be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Kennecott  Holdings  Corp.  et 
al.,  D.J.  Ref.  90-11-2-07195/1. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney,  185 
South  State  Street,  Suite  400,  Salt  Lake 
City,  Utah  84111,  and  at  U.S.  EPA 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver.  Colorado  80202.  A  copy  of  the 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
no.  (202)  514-1457.  In  requesting  a 
complete  copy  of  the  decree  with 
exhibits,  please  enclose  a  check  in  the 
amount  of  $17.00  (68  pages  at  25  cents 
per  page  reproduction  cost)  or  for  a  copy 
of  the  decree  only,  please  enclose  a 
check  in  the  amount  of  $7.00  (28  pages 
at  25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Robert  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Envimnment  and 
Natural  Resources  Division. 
[FR  Doc.  02-31246  Filed  12-10-02;  8.45  ami 

BMJJNO  COM  4416-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

In  accordance  with  the  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Trident  Seafoods 
Corporation,  Civil  Action  No.  A02-281 
CV  (RRB),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Alaska  on  November  13,  2002. 

This  Consent  Decree  resolves  claims 
brought  by  the  United  States  against 
Trident  Seafoods  Corporation 
("Trident")  for  its  unauthorized  and 
illegal  discharges  of  pollutants  into 
Tongass  Narrows  and  Akutan  Harbor 
from  its  seafood  processing  facilities  in 
Ketchikan  and  Akutan,  Alaska,  in 
violation  of  section  301(a)  of  the  Clean 
Water  Act  ("CWA").  33  U.S.C.  1311(a). 
and  for  violations  of  certain  effluent 
limitations  and  other  conditions 
established  in  a  general  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permit  issued  by  the  EPA 
under  section  402(a)  of  the  CWA.  33 
U.S.C.  1342(a). 

The  proposed  Consent  Decree 
requires  Trident  to  (1)  remediate  its 
underwater  waste  piles,  which  result 


from  Trident's  discharges  of  seafood 
processing  wastes  from  its  Ketchikan 
Facility  and  cover  more  than  three  acres 
of  the  sea  floor;  (2)  eliminate  all  of  its 
discharges  of  seafood  processing  wastes 
into  the  Tongass  Narrows  for  a  period  of 
three  years;  (3)  implement  improved 
operation  and  maintenance  measures  at 
its  Ketchikan  Facility  to  ensure 
compliance  with  numerous  effluent 
limitations;  (4)  pay  a  civil  penalty  in  the 
amount  of  $96,000.00;  and  (5)  conduct 
a  supplemental  environmental  project 
("SEP")  involving  an  economic  study 
evaluating  treatment  alternatives  for  its 
seafood  processing  wastes. 

The  Department  of  Justice  will  receive 
written  comments  on  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  publication  of 
this  notice.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environmental  and  Natural 
Resources  Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  V.  Trident  Seafoods  Corporation, 
D.J.  Ref.  90-5-1-1-2002/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  District  of  Alaska,  Federal 
Building  &  United  States  Courthouse, 
222  West  7th  Avenue.  Room  253. 
Anchorage.  Alaska.  99513-7567.  and  at 
U.S.  Environmental  Protection  Agency. 
Region  X.  1200  Sixth  Avenue.  Seattle, 
Washington  98101.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library. 
P.O.  Box  7611.  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611. 
When  requesting  a  copy,  please  enclose 
a  check  to  cover  the  twenty-five  cents 
per  page  reproduction  costs  payable  to 
the  "U.S.  Treasury"  in  the  amoimt  of 
$8.25,  and  please  reference  United 
States  V.  Trident  Seafoods  Corporation, 
D.J.  Ref.  90-5-1-1-2002/1. 

Robert  Maher, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
(PR  Doc.  02-31244  Filed  12-10-02;  8:45  am] 

BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Minakshi  B.  Deshmukh,  M.D., 
Revocation  of  Registration,  Denial  of 
Application 

On  July  11.  2002.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Minakshi  B. 


Deshmukh.  M.D.  (Dr.  Deshmukh)  of 
Midland.  Michigan,  notifying  her  of  an 
opportimity  to  show  cause  as  to  why 
DEA  should  not  revoke  her  DEA 
Certificate  of  Registration.  BD4361692 
pursuant  to  21  U.S.C.  824(a)(3).  and 
deny  any  pending  applications  for 
registration  pursuant  to  21  U.S.C.  823(0- 
The  Order  to  Show  cause  alleged  that 
Dr.  Deshmukh  was  not  authorized  to 
handle  controlled  substances  in  the 
States  of  Michigan  (where  she  has 
applied  for  a  new  DEA  registration)  or 
Ohio  (the  state  in  which  she  is  currently 
registered).  The  Order  to  Show  Cause 
also  notified  Dr.  Deshmukh  that  should 
no  request  for  a  hearing  be  filed  within 
30  days,  her  hearing  right  would  be 
deemed  waived. 

The  Order  to  Shovv  Cause  was  sent  by 
certified  mail  to  Deshmukh  at  a  location 
in  Midland,  Michigan,  and  DEA 
received  a  signed  receipt  indicating  that 
it  was  received  on  July  17,  2002.  DEA 
has  not  received  a  request  for  hearing  or 
any  other  reply  bom  Dr.  Deshmukh  or 
anyone  purporting  to  represent  her  in 
this  matter. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
have  been  received,  concludes  that  Dr. 
Deshmukh  is  deemed  to  have  waived 
her  hearing  right.  After  considering 
material  from  the  investigative  file  in 
this  matter,  the  Deputy  Administrator 
now  enters  his  final  order  without  a 
hearing  pursuant  to  21  CFR  1301.43(d) 
and  (e)  and  1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Deshmukh  currently  holds  DEA 
Certificate  of  Registration  BD4361692, 
as  a  practitioner.  Her  current  registered 
location  is  in  Oregon,  Ohio  and  that 
registration  expires  on  June  30,  2004. 
Only  June  5,  2001,  Dr.  Deshmukh 
submitted  an  application  for  a  new  DEA 
Certificate  of  Registration  as  a 
practitioner  at  a  location  in  Midland, 
Michigan. 

A  review  of  the  investigative  file 
reveals  that  on  June  5,  2001,  the 
Michigan  Board  of  Medicine  (Michigan 
Board)  entered  an  Order  of  Summary 
Suspension  of  Dr.  Deshmukh's  license 
to  practice  medicine  in  that  state. 
Following  the  issuance  of  the  above 
Order,  and  effective  March  20.  2002,  Mr. 
Deshmukh  and  the  Michigan  Board 
entered  into  a  Consent  Order.  The  terms 
of  the  Consent  Order  included  the  six- 
month  suspension  of  Dr.  Deshmukh's 
license  to  practice  medicine,  and  as  a 
condition  of  reinstatement,  her 
agreement  to  submit  to  a  psychological 
and  psychiatric  examination,  as  well  as 
a  neurological  evaluation. 
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The  investigative  file  also  reveals  that 
in  response  to  the  Michigan  Board's 
June  2001  Order  of  Summary 
Suspension,  and  effective  August  8, 
2001,  Dr.  Deshmukh  and  the  Ohio 
Medical  Board  entered  into  a  Consent 
Agreement.  Among  the  terms  agreed  to 
by  the  parties  was  the  indefinite 
suspension  of  Dr.  Deshmukh's  medical 
license  in  that  state. 

There  is  no  evidence  in  the  record 
that  Dr.  Deshmukh's  licenses  to  practice 
medicine  in  Michigan  and  Ohio  have 
been  reinstated.  Therefore,  the  Deputy 
Administrator  finds  that  since  Dr. 
Deshmukh  is  not  currently  authorized  to 
practice  medicine  in  either  jurisdiction, 
it  is  reasonable  to  infer  that  she  is  not 
authorized  to  handle  controlled 
substances  in  those  states. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Joseph  Thomas  Allevi  M.D., 
67  FR  35581  (2002);  Carla  Johnson, 
M.D.,  66  FR  52939  (2001);  Graham 
Travers  Schuler.  M.D..  65  FR  50570 
(2000);  Dominick  A.  Ricci,  M.D.,  58  FR 
51104  (1993),  Bobby  Watts.  M.D.,  53  FR 
11919  (1988). 

Here,  it  is  clear  that  Dr.  Deshmukh  is 
not  licensed  to  handle  controlled 
substances  in  Michigan  and  Ohio,  the 
states  in  which  she  seeks  registration 
and  is  currently  registered  with  DEA. 
respectively.  Therefore,  she  is  not 
entitled  to  a  DEA  registration  in  those 
■  states. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BD4361692,  issued  to 
Minakshi  B.  Deshumukh,  M.D.,  be,  and 
it  hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  Dr. 
Deshmukh's  pending  application  for 
DEA  registration  dated  June  5,  2001,  is 
denied.  This  order  is  effective  January 
23. 

Dated:  November  20.  2002. 
John  B.  Brown,  III 
Deputy  Administrator. 

[PR  Doc.  02-31208  Filed  12-10-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

K-Nine  Detectives;  Denial  of 
Application 

On  July  16,  2001.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  K-Nine  Detectives 
(Respondent),  proposing  to  deny  its 
application,  executed  on  February  14, 

2000,  for  DEA  Certificate  of  Registration 
as  a  researcher.  The  application  was 
submitted  on  behalf  the  Respondent  by 
its  owner,  Shane  Kessler  (Mr.  Kessler). 
The  Order  to  Show  Cause  alleged  that 
granting  the  Respondent's  application 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C 
823(f). 

The  Order  to  Show  Cause  was 
delivered  by  certffied  mail  on  July  23, 

2001,  and  the  Respondent  timely 
requested  a  hearing.  However,  alter  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner,  and  the  Government  submitted 
its  prehearing  statement,  the 
Respondent  withdrew  its  request  for 
hearing.  Accordingly,  Judge  Bittner 
terminated  all  proceedings  before  her 
and  the  matter  was  subsequently 
transmitted  to  the  Deputy  Administrator 
for  Final  Agency  Decision. 

In  light  of  the  withdrawal  of  its 
request  for  hearing,  the  Deputy 
Administrator  finds  that  the  Respondent 
has  waived  its  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  vtrithout  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
Mr.  Kessler  submitted  a  DEA 
registration  application  seeking  to 
register  K-Nine  Detectives  at  his  home 
address  in  Tigard,  Oregon.  The 
Respondent  sought  auUiorization  to 
handle  controlled  substances  in 
Schedules  I  through  V  as  a  researcher. 
Included  among  the  Schedule  I 
controlled  substances  the  Respondent 
sought  to  handle  were  heroin  and 
marijuana.  The  Respondent  also 
requested  authorization  to  handle 
Schedule  n  controlled  substances, 
cocaine,  opium,  powdered  opiiun  and 
methamphetamine. 

Upon  submission  of  Respondent's 
application,  Mr.  Kessler  informed  the 
DEA  field  office  in  Portland,  Oregon 
that  he  planned  to  hire  himself  and  his 
dogs  to  perform  drug  searches  as 
schools,  factories,  and  other  private 


premises.  DEA  learned  that  Mr.  Kessler 
had  no  previous  experience  with 
training  dogs  for  purposes  of  drug 
detection. 

In  light  of  his  lack  of  experience  in 
drug-detection,  a  DEA  diversion 
investigator  urged  Mr.  Kessler  to  contact 
local  law  enforcement  authorities  to 
discuss  his  planned  business  activities. 
The  investigator  also  requested  that  Mr. 
Kessler  determine  whether  there  was  a 
need  for  such  services  in  his  community 
as  well  as  in  other  parts  of  Oregon.  DEA 
subsequently  learned  from  the  Tigard 
Chief  of  Police  and  the  Sheriff  of 
Washington  County  (of  which  the  city  of 
Tigard  is  a  pari)  that  both  sought  to 
dissuade  Mr.  Kessler  from  his  planned 
business  venture  because  there  was 
adequate  coverage  by  law  enforcement 
canine  drug  teams  in  the  area. 

Mr.  Kessler  also  submitted  with  his 
registration  application  the  first  of  three 
research  protocols.  In  the  original 
protocol,  Mr.  Kessler  reported  that  he    ■ 
would  have  on  hand  up  to  five  lbs.  each 
of  heroin,  marijuana,  cocaine,  opium, 
methamphetamine,  and  crack  cocaine. 
In  a  subsequent  revised  protocol  sent  to 
DEA,  Mr.  Kessler  then  reduced  the  drug 
quantities  to  V2  lb.  of  marijuana  and  Va 
lb.  of  the  remaining  substances.  In  the 
third  protocol.  Mr.  Kessler  again  revised 
the  quantities  of  controlled  substances 
that  he  would  have  on  hand.  On  all 
three  protocols,  Mr.  Kessler  stated  that 
his  canines  would  search  for  drugs  and 
explosives,  even  though  he  previously 
reported  that  his  dogs  were  trained  to 
detect  only  drugs  and  not  explosives.  In 
addition,  while  the  Respondent's  DEA 
registration  application  sought 
authorization  to  handle  controlled 
substances  in  Schedule  I  through  V,  the 
research  protocols  provided  by  the 
Respondent  only  made  mention  of  drugs 
in  Schedules  I  and  11. 

DEA  obtained  additional  information 
frt>m  the  Washington  County  Sheriff's 
Department  and  the  Drugs  and  Vice 
Division  of  the  Portland  Police  Bureau 
(which  both  handle  drug-detecting  dogs) 
regarding  the  need  for  certifications  for 
drug  detecting  dogs.  DEA  was  informed 
that  for  purposes  of  court  testimony,  the 
handler  of  a  drug-detecting  dog  would 
have  to  show  that  the  dog  had  passed, 
at  minimum,  an  annual  certification. 
However,  the  Oregon  Police  Canine 
Association,  the  primary  certifying 
organization  for  drug-detecting  dogs, 
does  not  provide  certifications  for  non- 
law  enforcement  dog  handlers.  The 
Deputy  Administrator  finds  that  the 
Respondent  is  not  affiliated  with  any 
law  enforcement  entities. 

During  a  regvdatory  inspection  of  its 
proposed  registered  location  on  April 
24,  2001,  DEA  learned  that  the 
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Respondent  does  not  have  any 
customers  for  which  it  will  perform 
searches  with  dogs.  Mr.  Kessler  also 
stated  that  he  had  not  spoken  to  any 
business  owners  about  hiring  his 
company  to  perform  drug-detection 
services.  However,  he  informed  DEA 
investigations  that  he  had  spoken  to  the 
principal  and  vice-principal  of  Century 
High  School  in  Hillsboro,  Oregon  about 
hiring  his  company  to  perform  drug 
searches  of  lockers  and  the  school's 
personnel  seemed  receptive  to  the 
proposal.  Mr.  Kessler  further  informed 
DEA  investigators  that  he  had  also 
approached  the  vice-principals  of 
Tigard  and  Beaverton  High  School  about 
performing  drug  detection  services  at 
their  institutions. 

Despite  Mr.  Kessler's  representations, 
DEA  investigators  subsequently  learned 
from  the  principal  of  Century  High  that 
the  governing  board  for  the  entire 
Hillsboro  school  district  decided  against 
general  searches  through  any  of  the 
district's  schools  through  the  use  of  a 
drug-detecting  dog.  The  principal  stated 
that  if  circumstances  warranted  a 
search,  they  would  utilize  the  services 
of  drug  dogs  trained  by  the  Washington 
County  Sheri^s  Department.  The 
principal  added  that  this  arrangement 
would  not  cost  the  school  any 
additional  funds.  DEA  investigators  also 
learned  that  Mr.  Kessler  had  never 
approached  the  vice-principal  of 
Century  High  School  regarding  the  use 
of  drug  searching  dogs. 

The  Deputy  Administrator  Bnds  that 
a  DEA  investigator  also  contacted 
officials  from  Tigard  and  Beaverton 
High  Schools.  Both  schools  reported 
that  they  had  not  been  approached  by 
Mr.  Kessler  regarding  the  use  of  drug 
detection  dogs.  In  addition,  both 
institutions  had  contingency  plans  in 
place  for  drug  detection  that  relied  upon 
the  services  of  city  and  county  law 
enforcement  authorities. 

The  Deputy  Administrator  also  finds 
that  a  DEA  investigator  consulted  with 
several  law  enforcement  officers  with 
experience  in  conducting  drug  searches 
with  canines.  One  of  the  persons 
interviewed  was  a  detective  for  the 
Gresham  (Oregon)  Police  Department 
who  was  also  a  Task  Force  Officer  (TFO) 
for  DEA's  Airport  Task  Force  and  a 
former  President  and  "Master  Trainer" 
of  the  Oregon  Police  Canine 
Association.  Upon-his  review  of  the 
quantities  of  controlled  substances  the 
Respondent  proposed  for  use  in 
training,  the  officer  found  that  there  was 
no  rationale  for  possessing  more  than  50 
grams  total  of  any  drug  for  on-going  dog 
training  purposes.  The  officer 
concluded  that  the  quantities  outlined 
in  the  Respondent's  Research  Protocols 


far  exceeded  those  required  to  conduct 
drug-detection  training  with  canines. 

The  Deputy  Administrator  also  finds 
that  DEA  investigators  interviewed 
individuals  from  the  private  sector 
involved  in  dog  training  for  drug- 
detection  purposes.  The  general 
response  from  those  entities  was  that 
there  is  no  demand  in  the  private  sector 
for  drug-detection  services  involving 
schools  and  businesses. 

The  Deputy  Administrator  also  finds 
that  DEA  investigators  also  consulted 
with  the  Chief  Deputy  of  the 
Washington  County  Sheriff's  Office 
regarding  the  Respondent's  proposed 
registration  with  DEA.  The  Chief  Deputy 
expressed  concerns  about  Respondent's 
plan  to  possess  controlled  substances 
and  conduct  training  at  specified 
locations  such  as  schools  and 
businesses.  Among  his  concerns  was 
that  the  Respondent's  registered 
location  would  be  within  a  few  hundred 
yards  of  a  middle  school.  The  Chief 
Deputy  expressed  further  concern  that 
introduction  of  controlled  substances  in 
close  proximity  to  a  school  would  pose 
a  health  and  safety  threat  to 
schoolchildren.  Finally,  the  Washington 
County  Sheriff's  Office  further  informed 
DEA  of  information  received  that  the 
District  Attorney  of  Washington  County 
would  not  prosecute  any  case  where 
controlled  substances  had  been  seized 
as  a  result  of  a  search  conducted  by  the 
Respondent. 

Pursuant  to  21  U.S.C.  823(f).  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of    . 
Registration  if  he  determines  that 
granting  the  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered  in 
determining  the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 


registration  denied.  See  Henry  J. 
Schwartz.  Jr..  M.D.,  54  FR  16422  (1989). 

It  is  clear  that  granting  the 
Respondent's  application  for  DEA 
Certificate  of  Registration  would  be 
inconsistent  with  the  public  interest. 
The  Respondent  has  requested 
authorization  to  handle  controlled 
substances  in  Schedules  I  through  V 
although  its  research  protocols  only 
reference  dnigs  in  Schedules  I  and  II. 
The  Deputy  Administrator  finds  that  the 
drugs  outlined  in  the  protocols  are  in 
quantities  far  in  excess  of  what  is 
required  to  conduct  research  involving 
canines. 

The  Deputy  Administrator  finds  that 
the  Respondent  seeks  to  engage  in  an 
activity  that  is  not  needed  in  the  area  in 
which  it  seeks  registration.  The  Deputy 
Administrator  also  finds  that  the 
Washington  County  SherifTs 
Department,  the  Drugs  and  Vice 
Division  of  the  Portland  Police  Bureau, 
and  other  local  law  enforcement  entities 
have  narcotics  detection  canines  of 
sufficient  numbers  to  service  the  needs 
of  the  law  enforcement  conununity, 
businesses  and  private  citizens.  DEA 
has  previously  found  such  factor 
relevant  in  denying  an  application  for 
registration  as  a  researcher.  See,  e.g.. 
Albanoski,  Broughton  &  Associates 
International,  57  FR  4646  (1992);  K-9 
Drug  Detection  Services  of  Florida,  Inc., 
56  FR  5238  (1991). 

DEA  has  also  found  that  grounds  exist 
to  deny  an  application  for  registration  as 
a  researcher  where,  as  in  this  matter,  the 
applicant  lacks  relevant  experience  in 
training  canines  for  drug  detection 
purposes.  Angelos  Michalatos  d/b/a/ 
Contraband  Searches  and  Investigation, 
54  FR  48161  (1989). 

No  evidence  has  been  submitted  on 
behalf  of  the  applicant.  Therefore,  the 
Deputy  Administrator  concludes  that 
the  Respondent  has  failed  to 
demonstrate  a  need  for,  or  the  ability  to 
perform,  the  activity  for  which  it  sought 
registration  to  handle  controlled 
substances.  Based  on  the  above,  the 
Deputy  Administrator  concludes  that 
the  Respondent's  registration  would  be 
inconsistent  with  the  public  interest  and 
therefore,  its  application  for  registration 
must  be  denied. 

Accordingly,  the  deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b),  hereby  orders  that 
the  application  for  DEA  Certificate  of 
Registration  as  a  researcher  submitted 
by  Shane  Kessler  on  behalf  of  K-Nine 
Detectives  be,  and  it  hereby  is,  denied. 
This  order  is  effective  January  10.  2003. 
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Dated:  November  20.  2002. 
|ohn  B.  Bro%vn,  m, 

Deputy  Administrator. 

[FR  Doc.  02-31209  Filed  12-10-02;  8:45  am) 

BHJJNO  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Xtreme  Enterprises,  Inc.:  Denial  of 
Request  for  Rsgisttation  To  Handle 
List  I  Chemicals 

I.  Background 

On  December  15.  2000.  Xtreme 
Enterprises,  Inc.,  (Respondent)  applied 
to  be  registered  with  the  Drug 
Enforcement  Administration  (DEA)  as  a 
distributor  of  the  list  I  chemical 
ephedrine.  After  an  investigation  by 
DEA  investigators,  on  April  6,  2001,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  issued  an  Order  to 
Show  Cause  why  DEA  should  not  deny 
Respondent's  application.  On  May  2. 
2001.  in  response  to  the  OSC.  Rhonda 
J.  Bryngelson.  the  owner  of  Respondent, 
requested  and  administrative  hearing. 

The  requested  hearing  was  held  in 
Milwaukee.  Wisconsin  on  November  7. 
2001,  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  At  the  hearing,  each 
party  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  each  party  submitted 
Proposed  Findings  of  Fact,  Conclusions 
of  Law  and  Argimient.  On  April  3,  2002, 
the  Administrative  Law  Judge  issued 
her  Recommended  Rulings,  Findings  of 
Fact,  Conclusions  of  Law  and  Decision, 
recommending  that  the  Deputy 
Administrator  grant  Respondent's 
application  for  registration.  Neither 
party  filed  exceptions  to  the 
Administrative  Law  Judge's  Findings. 

On  May  7,  2002.  the  Administrative 
Law  Judge  certified  and  transmitted  the 
record  to  the  Deputy  Administrator  of 
DEA.  The  record  included  the 
Recommended  Rulings.  Findings  of 
Fact.  Conclusions  of  Law  and  Decision 
of  the  Administrative  Law  Judge,  the 
findings  of  fact  and  conclusions  of  law 
proposed  by  all  parties,  all  of  the 
exhibits  and  affidavits,  and  the 
transcript  of  the  hearing  sessions. 

n.  Final  Order 

The  Deputy  Administrator  does  not 
adopt  the  Findings  of  Fact,  Conclusions 
of  Law,  and  Decision  of  the 
Administrative  Law  Judge.  The  Deputy 
Administrator  has  carefully  reviewed 
the  entire  record  in  this  matter,  as 
defined  above,  and  hereby  issues  this 
final  rule  and  final  order  prescribed  by 
21  CFR  1316.67  and  21  CFR  1304.46. 


based  upon  the  following  findings  of 
fact  and  conclusions. 

At  the  hearing,  John  N.  Uncapher. 
then  chief  of  the  Domestic  Chemical 
Control  Unit  at  DEA.  credibly  testified 
that  the  primary  objective  of  his  imit  is 
to  reduce  or  curtail  the  diversion  of 
listed  chemicals  and  other  clandestine 
lab  supplies,  register  applicants  if  their 
registration  is  consistent  with  the  public 
interest  and  stop  imports  of  listed 
chemicals  where  there  is  reason  to 
believe  that  the  imports  may  be  diverted 
to  the  unlawful  manufacture  of 
controlled  substances.  After  the 
enactment  of  the  Chemical  Diversion 
and  Trafficking  Act  in  1988  (CDTA).  the 
law  imposed  reporting,  record  keeping 
and  import/export  notification 
requirements  for  regulated  transactions 
in  controlled  chemicals.  The  law  only 
applied  to  bulk  ephedrine,  however. 
"The  law  excepted  single-entity  over  the 
coimter  (OTC)  ephedrine  products. 

Mr.  Uncapher  also  testified  that 
ephedrine  has  a  therapeutic  use  in  both 
OTC  and  legend  drug  products. 
Ephedrine  is  lawfully  marketed  imder 
the  Federal  Food,  Drug  and  Cosmetic  act 
for  OTC  use  as  a  bronchodilator  used  in 
the  treatment  of  asthma.  Ephedrine  is 
also  available  OTC  in  combination  with 
other  active  ingredients.  As  a  legend 
drug  (i.e.  dispensed  pursuant  to  a 
physician's  order  or  prescription,) 
ephedrine  is  used  in  injectable  form  in 
hospitals  as  part  of  an  anethesiology  kit. 
Ephedrine  has  the  beneficial  effect  of 
increasing  low  pressure  very  rapidly  in 
the  event  of  hypotensive  crisis. 

By  the  late  1980's  traffickers  and 
clandestine  lab  operators  discovered  the 
ease  with  which  ephedrin    could  be 
purchased  in  large  quantities  and 
converted  to  methamphetamine.  In 
1994,  however,  the  Domestic  Chemical 
Diversion  Control  Act  of  1993  (DCDCA) 
removed  the  record  keeping  and 
reporting  exemption  for  single  entity 
ephedrine  and  required  registration  of 
distributors,  importers  and  exporters  of 
all  ephedrine  products  and  other  list  I 
chemicals. 

The  passage  of  the  DCDCA  led  to  the 
increased  diversion  of  pseudoe{5hedrine 
tablets  for  the  illicit  production  of 
methamphetamine.  This  led  to  the 
enactment  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1006 
(MCA),  which  expanded  regulatory 
control  of  lawfully  marketed  dnig 
products  containing  ephedrine, 
pseudoephedrine,  and 
phenypropanolamine. 

Mr.  Uncapher  also  testified  that  he 
had  reviewed  the  file  concerning 
Respondent's  application.  The  file 
revealed  that  Respondent's  owner 
informed  DEA  that  the  Respondent 


would  distribute  ephedrine  products  to 
entities  that  are  considered  part  of  the 
"non-traditional  market"  (i.e.,  gas 
stations  and  convenience  stores).  Mr. 
Uncapher  also  testified  that  one  of 
Respondent's  proposed  suppliers  of 
ephedrine  is  Proactive  Labs,  Inc.,  a  DEA 
registered  distributor  of  list  I  chemicals 
located  in  Austell,  Georgia.  On 
November  9, 1999  and  again  on  January 
24,  2001,  Proactive  Labs  was  the 
recipient  of  warning  letters  frxim  DEA 
informing  the  company  that  list  I 
chemicals  supplied  by  the  firm  had 
been  associated  with  the  illicit 
production  of  methamphetamine  in 
various  parts  of  the  United  States.  Mr. 
Uncapher  concluded  that  Respondent's 
ephedrine  products  will  likely  be 
diverted  to  illicit  use,  and  the 
Respondent  would  therefore  become  a 
major  source  of  listed  chemicals  for 
illicit  traffickers  of  methamphetamine. 

Guy  J.  Hargreaves  testified  by  written 
declaration  tiiat  he  is  a  Special  Agent  at 
DEA  and  has  had  considerable    - 
experience  in  the  investigation  of 
clandestine  methamphetamine 
laboratories.  He  routinely  conducts 
nationwide  methamphetamine  and 
clandestine  laboratory  safety 
presentations  to  civil  groups,  anti-drug 
coalitions,  and  law  enforcement  groups 
on  safety  awareness,  chemical  hazards, 
and  the  latest  intelligence  in  clandestine 
laboratory  investigations.  Mr. 
Hargreaves  testified  that  until  the  early 
1990's,  the  methamphetamine  trade  was 
fragmented  into  small  organizations 
dominated  by  outlaw  motorcycle  gangs. 
Afterwards,  organized 
methamphetamine  traffickers  from 
Mexico  began  to  monopolize  the 
production  and  delivery  of 
methamphetamine  to  make  an 
inexpensive  and  highly  abusable 
product.  An  expanded  population  of 
methamphetamine  abusers  quickly 
realized  the  potential  for  easily 
producing  methamphetamine  for 
personal  or  local  use  by  using  the 
ephedrine/pseudoephedrine  reduction 
technique.  As  a  result,  the  proliferation 
of  smaller  laboratories  has  reached 
epidemic  proportions,  on  both  the  west 
coast  and  in  several  Midwestern  states. 
S/A  Hargreaves  further  testified  that 
most  drugs  in  illicit  traffic  are  products 
of  illicit  processing  or  synthesis.  In  the 
methamphetamine  trade,  chemicals  are 
often  accumulated  and  processed  by 
cooks  in  small  scale  production  labs  or 
by  organized  crime  groups  which 
operate  much  larger  scale  clandestine 
laboratories. 

Mr.  Hargreaves  also  testified  that 
clandestine  laboratory  operators  employ 
a  variety  of  methods  to  conceal  from  law 
enforcement  their  purchases  of 
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chemicals  and  equipment.  One  common 
technique  is  to  use  unwitting 
individuals  or  runners  to  purchase  the 
chemicals  or  equipment  needed  for  the 
laboratory.  Mr.  Hargreaves  also 
explained  the  four  methods  most 
commonly  used  in  the  illicit 
manufacture  of  methamphetamine.  All 
four  of  the  techniques  utilize  1- 
ephedrine  or  d-pseudoephedrine  as  the 
precursor  chemical.  Mr  Hargreaves 
further  testified  that  the  number  of 
clandestine  laboratory  seizures  has  seen 
a  spiraling  increase  in  recent  years.  DEA 
participation  in  methamphetamine  lab 
seizures  has  increased  from  263  in  1994 
to  more  than  2000  in  1999.  He  also 
discussed  the  hazards  to  DEA  officials 
in  dismantling  of  clandestine 
laboratories  and  great  expense  to  DEA  in 
disposing  of  the  hazardous  materials 
often  found  there.  Interviews  that  Mr. 
Hargreaves  has  conducted  with 
numerous  narcotics  officers  across  the 
nation  indicate  that  the  vast  majority  of 
these  laboratories  utilized 
pseudoephedrine  and/or  ephedrine 
from  tablets  and  pills,  not  bulk  powder 
sources. 

Douglas  A.  Snyder,  Drug  Science 
officer  within  the  Drug  and  Chemical 
Evaluation  Section  at  DEA,  credibly 
testified  by  declaration  that  there  are  35 
chemicals  that  are  regulated  under  the 
Controlled  Substance  Act's  chemical 
control  provisions.  The  major  part  of 
DEA's  regulatory  concern  is  with  the 
listed  chemicals  ephedrine, 
psuedoephedrine  and 
phenylpropanolamine.  All  three  have 
therapeutic  uses  in  both  over  the 
counter  and  legend  drug  products. 
Methamphetamine  also  has  therapeutic 
uses,  but  it  also  has  a  high  abuse 
potential.  Dr.  Snyder  further  testified 
that  the  production  of 
methamphetamine  from  ephedrine  or 
pseudoephedrine  tablets  can  be 
accomplished  via  a  simple  one  step 
reaction  and  can  be  accomplished  with 
little  or  no  chemistry  expertise.  The 
controlled  substances  produced  from 
these  chemicals,  methamphetamine  and 
amphetamine,  have  a  high  abuse 
potential.  The  public  health 
consequences  of  the  manufacture, 
trafficking  and  abuse  of  these  substances 
are  well  know  and  documented. 

Nancy  Coffey,  a  staff  coordinator  in 
DEA's  Office  of  Diversion  Control, 
credibly  testified  by  declaration  that 
recent  studies  show  that  illicit 
manufacturers  of  methamphetamine 
have  returned  to  the  use  of  ephedrine  in 
the  manufacturing  process.  This 
probably  has  occurred  as  a  result  of 
DEA's  concentration  on  the  diversion  of 
pseudoephedrine.  DEA  enforcement 
efforts  are  designed  to  combat  the 


distribution  by  non-traditional 
establishments  of  list  I  chemical 
products,  commonly  referred  to  as  "gray 
market"  products.  The  distribution 
chain  for  the  gray  market  products  most 
commonly  consists  of  small  retail 
establishments,  including,  but  not 
limited  to,  liquor  stores,  head  shops, 
mini-marts,  beauty  parlors,  convenience 
stores  and  video  rental  stores  that 
purchase  and  sell  ephedrine  and 
pseudoephedrine  over-the-counter 
products  in  quantities  that  far  exceed 
what  would  be  necessary  to  meet 
legitimate  demand.  Ms.  Coffey 
concluded  that  such  products  will  likely 
be  diverted  to  illicit  use,  and 
Respondent  coidd  therefore  become  a 
major  source  of  listed  chemicals  for 
illicit  traffickers  of  methamphetamine. 

Mark  J.  Rubbins  testified  by 
declaration  that  he  is  a  Staff  Coordinator 
in  the  Domestic  Control  Unit  of  DEA.  He 
explained  that  DEA  distinguishes  the 
distribution  practices  of  what  is  referred 
to  as  the  "traditional"  market  versus  the 
"non-traditional"  market.  Traditional 
outlets  are  typically  large  chain  grocery 
stores  such  as  Giant,  Safeway  and  Food 
Lion,  or  nationally  recognized  pharmacy 
chains  like  Rite  Aid,  Eckerts  and  CVS. 
The  traditional  products  are  also  sold  in 
larger  convenience  stores  such  as  7-1 1 
and  Dairy  Mart,  as  well  as  large  retail 
outlets  such  as  Walmart  and  K-Mart.  Mr. 
Rubbins  further  testified  that  in 
response  to  DEA  enforcement  efforts, 
more  and  more  traditional  firms  have 
discontinued  their  marketing  of  60  mg. 
pseudoephedrine  and  similar  OTC 
medications  in  bottle  sizes  with  a 
single-active  ingredient.  The  traditional 
manufacturers  have  also  begun 
packaging  their  OTC  products  in  small 
quantities  (i.e..  blister  packs.)  and  have 
maintained  a  30  milligram  strength  for 
pseudoephedrine  products.  While  even 
smaller  blister  packs  are  increasingly 
diverted  to  illicit  uses,  they  are  not  as 
attractive  to  traffickers  as  OTC  products 
packaged  in  large  bottle  sizes,  with  a 
single  active  ingredient.  Mr.  Rubbins 
also  testified  that  Respondent  would  be 
part  of  What  DEA  considers  the  non- 
traditional  market,  in  that  it  is  a  retail 
distributor  that  specializes  in  the  sale  of 
sundry  items,  not  OTC  pharmaceutical 
products.  Based  upon  his  review  of 
Respondent's  file,  it  appears  that  some 
of  Respondent's  customers  have  already 
requested  that  the  firm  carry  25 
milligram  tablets  in  60  count  bottles. 
Mr.  Rubbins  foimd  this  factor  significant 
in  that  the  customers  at  issue  requested 
the  larger  packaging  that  is  not  normally 
seen  in  traditional  retail  establishments. 
This  led  Mr.  Rubbins  to  the  conclusion 
that  Respondent  plans  to  market  its 


products  to  the  non-traditional  market, 
and  would  therefore  become  a  major 
source  of  listed  chemicals  for  illicit 
traffickers  of  methamphetamine. 

Rhonda  Bryngelson,  Respondent's 
owner,  testified  credibly  on  behalf  of  the 
Respondent.  She  is  high  school 
educated,  and  has  not  taken  any 
business  courses.  She  has  no  prior 
experience  handling  list  I  chemicals. 
Mrs.  Bryngelson  testified  further  that 
she  is  the  sole  owner  of  the  Respondent 
and  has  been  in  business  since  January 
2001.  Her  business  is  primarily  engaged 
in  the  sale  of  various  novelty  items.  She 
previously  worked  for  her  brother-in- 
law's  company  Quality  Snacks,  where 
she  delivered  beef  jerky  for  the 
company.  Quality  Snacks  did  not  sell 
ephedrine  products.  While  working  for 
her  brother-in-law,  Mrs.  Bryngelson  also 
made  deliveries  for  Quality  Snack's 
wholesaler,  Mid-America.  Although  she 
made  deliveries  of  ephedrine  products 
on  behalf  of  Mid- America,  she  did  not 
know  whether  Mid- America  or  her 
brother-in-law  were  licensed  to  sell 
these  products.  Mrs.  Bryngelson 
testified  that  when  she  made  the  above 
deliveries  of  listed  chemicals,  they  were 
usually  in  50-count  boxes,  in  packets  of 
six.  She  also  delivered,  however,  "a 
blue  or  green"  60-count  bottle,  but  she 
was  unaware  of  the  product  names. 

The  government  also  called  James 
Barbe  as  a  witness.  At  the  time  of  his 
testimony,  Mr.  Barbe  was  a  Diversion 
Investigator  with  DEA's  Milwaukee 
office.  Mr.  Barbe  credibly  testified  that 
Mrs.  Bryngelson  submitted  on  behalf  of 
her  company  an  application  for  DEA 
registration  as  a  distributor  of  the  list  1 
chemical  ephedrine.^  The  Respondent's 
listed  address  on  the  application  was  in 
Merton,  Wisconsin.  The  application  was 
received  by  the  Milwaukee  Resident 
Office.  D/I  Barbe  further  testified  that  he 
was  assigned  to  investigate  the 
Respondent's  application.  The 
Respondent's  proposed  registered 
address  is  located  in  a  residential 
location  owned  by  Mrs.  Bryngelson's 
sister,  Theresa,  and  her  husband  Bruce 
Johnson.  Mrs.  Bryngelson  stores  her 
novelty  products  in  a  basement  at  that 
location.  The  residence  is  located  in  a 
rural  community,  and  Mrs.  Bryngelson 
does  not  reside  at  that  location. 

In  an  interview  conducted  of  Mrs. 
Bryngelson  by  D/I  Barbe,  Mrs. 
Bryngelson  stated  that: 

•  She  had  no  experience  with  over 
the  counter  medications  or  listed 
chemicals. 


'  At  the  hearing.  Mrs.  Bryngelson  stated  that  she 
believed  that  she  had  applied  for  registration  to  sell 
both  ephedrine  and  pseudoephedrine. 
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•  Some  of  her  customers  had 
requested  that  the  Respondent  supply 
listed  chemical  products  in  addition  to 
her  normal  product  line,  because  they 
wanted  her  to  be  their  sole  source. 

•  When  asked  which  listed  chemical 
products  she  wished  to  distribute,  she 
replied  that  she  wanted  to  sell  those  in 
"the  green  and  blue  bottle"  and  "Green 
E"  from  Proactive  Labs. 

•  She  estimated  that  Respondent's 
percentage  of  sales  of  listed  chemicals 
would  be  five  percent  of  its  total  sales. 

•  In  response  to  questions  regarding 
the  security  for  Respondent's  proposed 
location,  she  said  that  she  would  use  a 
locked  door. 

•  She  informed  D/I  Barbe  that  the 
proposed  location  is  in  a  secluded  360 
acres  in  the  middle  of  a  cornfield,  and 
that  the  location  never  had  break-ins  or 
the  like. 

After  a  visit  toUespondents  location, 
D/I  Barbe  testified  that  he  did  not  recall 
seeing  a  bolt  lock  on  the  door  leading 
to  the  basement  area.  Mrs.  Bryngelson 
testified  that  no  alarm  system  or  any 
electronic  security  system  had  been  set 
up  at  the  proposed  registered  location. 
She  also  testified  that  she  was  willing  to 
have  as  much  security  installed  as  DEA 
required. 

D/I  Barbe  also  testified  that  he 
reviewed  "suspicious  order"  procedures 
with  Mrs.  Bryngelson.  He  also  discussed 
matters  involving  background  checks  on 
customers.  D/I  Barbe  testified  that  Mrs. 
Bryngelson  was  unaware  at  that  time  of 
how  to  address  suspicious  orders.  Mrs. 
Bryngelson  also  testified  that  some  of 
her  accounts  had  threatened  to 
discontinue  their  business  with 
Respondent  unless  she  was  able  to 
supply  listed  chemical  products. 
However,  she  was  only  able  to  identify 
three  of  the  twenty-customers  disclosed 
to  DEA  that  had  actually  threatened 
such  action.  She  also  testified  that  she 
had  recently  added  80  additional 
customers,  and  that  only  "a  couple"  had 
been  interested  in  obtaining  ephedrine. 

D/I  Barbe  also  testified  that  ne  had 
asked  Mrs.  Bryngelson  how  many 
bottles  she  planned  on  selling,  and  she 
replied  that  it  would  be  approximately 
twelve  bottles  per  week  Mrs.  Bryngelson 
testified  at  the  hearing,  however,  that 
this  estimate  was  "a  wild  guess." 

D/I  Barbe  further  testified  that  he  had 
obtained  a  list  of  Respondent's 
customers,  and  he  verified  the  identity 
of  these  customers  through  telephone 
calls  and  visits.  He  found  that  most  of 
Respondent's  accounts  were  gas 
stations.  D/I  Barbe  further  testified  that 
Respondent's  customers  were  part  of 
what  DEA  considers  the  non-traditional 
market,  in  that  they  were  retail 
distributors  that  specialized  in  the  sale 


of  simdry  items,  not  OTC 
pharmaceutical  products.  The 
customers  were  comprised  primarily  of 
gas  stations  and  convenience  stores.  D/ 
I  Barbe  also  testified  that  some  of 
Respondent's  customers  had  already 
requested  that  Respondent  carry  25 
milligram  tablets  in  60  coimt  bottles  of 
ephedrine.  D/I  Barbe  explained  that 
these  requests  were  significant  in  that 
the  customers  at  issue  had  already 
begun  requesting  list  I  chemicals  from 
the  Respondent,  a  specific  type  of 
product,  in  packaging  that  is  not 
normally  seen  in  traditional  retail 
establishments. 

The  Government  also  presented  the 
transcribed  testimony  of  Jonathan 
Robbin,  of  Ricercar,  Incorporated,  in 
Bethesda,  Maryland.  Mr.  Robbin  is  a 
consultant  in  marketing  information 
systems,  databases  and  in  the  building 
of  analytical  models  to  assist  businesses 
in  decision  making.  Mr.  Robbin 
provided  the  transcribed  testimony  on 
behalf  of  the  Government  in  a  previous 
DEA  proceeding  involving  Branex, 
Incorporated.  He  was  offered  as  an 
expert  in  statistical  analysis,  specifically 
in  multi-varient  statistics  and  the 
processing  of  population  and  economic 
census  data.  Mr.  Robbin  was  also 
offered  as  an  expert  in  quantitative 
marketing  research  specifically  with 
respect  to  retail  marketing  and  targeting. 
Mr.  Robbin  testified  that  according  to 
the  economic  census,  the  normal  or 
traditional  place  where  consumers 
would  purchase  non-prescription  drugs 
would  be  in  drug  stores,  supermarkets 
and  discount  merchandise  houses.  Mr. 
Robbin  testified  that  the  expected  sale  of 
these  products  at  convenience  stores 
and  convenience  stores  attached  to  gas 
stations  were  not  significant  enough  to 
warrant  inclusion  in  the  most  recent 
census  data  form  for  cold,  sinus  and 
allergy  products.  Mr.  Robbin  continued 
that  such  products  represented  "a  very 
small  part  of  [the]  total  line  of  goods" 
for  convenience  stores,  whether  or  not 
they  sell  gasoline. 

Based  upon  the  above,  the  Deputy 
Administrator  will  now  consider  the 
factors  used  by  DEA  to  determine  the 
public  interest.  Under  21  U.S.C.  823(h), 
the  Attorney  General  shall  register  an 
applicant  to  distribute  a  list  I  chemical 
unless  the  Attorney  General  determines 
that  the  registration  of  the  applicant  is 
inconsistent  the  public  interest.^  In 
considering  the  public  interest,  the 
Deputy  Administrator  shall  consider: 

1.  Maintenance  by  the  applicant  of 
effective  controls  against  diversion  of 


^  This  hinction  has  been  redelegated  to  the  ° 
Deputy  Administrator  of  DEA. 


listed  chemicals  into  other  than 
legitimate  channels; 

2.  Compliance  by  the  applicant  with 
applicable  Federal,  State,  and  local 
laws; 

3.  Any  prior  conviction  record  of  the 
applicant  under  Federal  or  State  laws 
relating  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
State  law; 

4.  Any  past  experience  of  the 
applicant  in  the  manufacture  and 
distribution  of  chemicals  and 

5.  Such  other  factors  as  are  relevant  to 
and  consistent  with  the  public  health 
and  safety. 

Consideration  of  the  first  factor 
weighs  against  Respondent.  Although 
Mrs.  Bryngelson  agreed  to  provide 
increased  security  at  the  residence 
where  list  I  chemicals  will  be  stored, 
she  appears  to  have  only  a  rudimentary 
knowledge  of  what  would  constitute  a 
suspicious  order. 

With  regard  to  the  second  factor,  there 
was  no  evidence  that  the  Respondent 
has  failed  to  comply  with  Federal,  State 
or  local  law.  As  for  the  third  factor, 
there  is  no  evidence  that  Mr.  Bryngelson 
has  any  prior  convictions  related  to 
controlled  substances  or  chemicals. 
Accordingly,  the  second  and  third 
factors  weigh  in  Respondent's  favor. 
Addressing  the  fourth  factor,  Mrs. 
Bryngelson  has  no  experience  in  the 
manufacture  or  distribution  of 
chemicals,  which  weighs  against 
Respondent. 

With  regard  to  the  fifth  factor,  many 
considerations  weigh  heavily  against 
registering  Respondent  as  a  distributor 
of  list  I  chemicals.  Virtually  all  of 
Respondent's's  customers,  consisting  of 
gas  stations  and  convenience  stores,  are 
considered  part  of  the  gray  market,  in 
which  large  amounts  of  listed  chemicals 
are  diverted  to  the  illicit  manufacture  of 
amphetamine  and  methamphetamine. 
Some  of  these  customers  have  already 
requested  60  count  bottles  of  ephedrine, 
the  favored  packaging  of  illicit 
methamphetamine  manufacturers.  Mrs. 
Bryngelson  also  appears  to  have  little 
idea  of  the  extent  of  her  market  for 
listed  chemicals.  She  testified  that  she 
expected  to  sell  approximately  12 
bottles  of  ephedrine  each  week,  but  she 
admitted  that  this  was  a  "wild  guess." 

The  Deputy  Administrator  finds  that 
Mrs.  Bryngelson's  lack  of  a  criminal 
record,  compliance  with  the  law  and 
willingness  to  upgrade  her  security 
system  are  far  outweighed  by  her  lack  of 
experience  with  selling  list  I  chemicals 
and  the  fact  that  she  intends  to  sell 
ephedrine  almost  exclusively  in  the  gray 
market.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
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authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100  and  0.104, 
hereby  finds  that  registration  of 
Respondent  as  a  distributor  of  list  I 
chemicals  is  not  in  the  public  interest. 
The  Deputy  Administrator  hereby 
orders  that  the  application  for  a  DEA 
certificate  of  registration  and  any 
requests  for  renewal  or  modification 
submitted  by  Respondent  Xtreme 
Enterprises  be,  and  hereby  are.  denied. 

Dated:  December  2.  2002. 
|ohn  B.  Brown.  Ill, 
Deputy  Administrator. 
(FR  Doc.  02-31210  Filed  12-10-02;  8:45  am] 

BtLUNO  COOe  4410-09-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfar*  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment;  ERISA  S«immary 
Annual  Report 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
on  the  proposed  extension  of  the  ERISA 
Summary  Annual  Report  requirement. 
A  copy  of  the  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  shown  in  the 
Addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
AOOflESSES  section  on  or  before 
February  10,  2003. 
ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  (202)  693-8410,  FAX  (202) 
693-4745  (these  are  not  toll-free 
numbers). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  104(b)(3)  of  ERISA  and 
regulations  published  at  29  CFR 
2520.1O4b-10  require,  with  certain 
exceptions,  that  administrators  of 
employee  benefit  plans  furnish 
participants  and  beneficiaries  annually 
Mdth  material  that  feirly  summarizes  the 
information  included  in  the  plan's  latest 
annual  report.  The  regulation  prescribes 
the  format  for  the  simmiary  annual 
report  (SAR),  and  requires  that  the  SAR 
be  provided  within  nine  months  after 
the  close  of  the  plan  year. 

The  SAR  is  required  to  be  provided  to 
plan  participants  and  beneficiaries  to 
ensure  that  they  are  informed 
concerning  the  financial  operation  and 
condition  of  their  plans.  These 
disclosures  to  plan  participants  also 
assist  the  Department  in  its  enforcement 
responsibilities  by  providing 
participants  with  sufficient  information 
to  exercise  their  rights  under  ERISA. 

n.  Review  Focus 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  conunents  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Office  of  Management  and 
Budget's  (OMB)  approval  of  this  ICR 
will  expire  on  February  28,  2003.  After 
considering  comments  received  in 
response  to  this  notice,  the  Department 
intends  to  submit  the  ICR  to  OMB  for 
continuing  approval.  No  change  to  the 
existing  ICR  is  proposed  or  made  at  this 
time. 

Agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

Title:  ERISA  Summary  Annual 
Report. 


Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

OMB  Number:  121 0-0040. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  815,114. 

Responses:  304,196,000. 

Estimated  Total  Burden  Hours: 
325,240. 

Estimated  Total  Burden  Cost 
(Operating  and  Maintenance): 
$142,448,000. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  4,  200^ 
Gerald  B.  Lindrew, 
Deputy  Director,  Office  of  Policy  and 
Research,  Pension  and  Welfare  Benefits 
Administration. 

(FR  Doc.  02-31217  Filed  12-10-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-^02] 

Florida  Power  Corporation;  Crystal 
River  Unit  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  55,  section  55.59(c)  for 
Facility  Operating  License  No.  DPR-72, 
issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  Crystal 
River  Unit  3  (CR-3),  located  in  Citrus 
County.  Florida.  Therefore,  as  required 
by  10  CFR  51.21.  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  constitute 
a  one-time  exemption  to  allow  the 
licensed  operator  requalification 
examinations  for  CR-3  to  be 
^  rescheduled.  The  requested  exemption 
'  would  extend  the  completion  date  for 
the  examinations  from  December  31, 
2002,  to  February  28,  2003. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  November  18,  2002. 
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The  Need  for  the  Proposed  Action 

The  proposed  action  would  extend 
the  current  CR-3  requalification 
program  from  December  31,  2002,  to 
February  28,  2003.  The  proposed  action 
is  needed  to  allow  for  minimal 
interruption  of  the  licensed  persoimel 
operating  the  plant  during  a  potential 
labor  action.  Specifically,  should  such  a 
labor  action  occur,  the  licensee  has 
stated  that  CR-3  will  be  operated  by 
personnel  with  current  NRC  licenses  not 
affected  by  the  labor  action.  The 
licensee  deems  it  prudent  to  allow  the 
•licensed  personnel  operating  the  plant 
to  remain  fully  available  to  stand  watch 
on  operating  crews  and  not  be  distracted 
by  completing  the  licensed  operator 
requalification  program  by  December 
31,  2002. 

Enviroiunental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  extension  of  the  operator 
requalification  examinations  from 
December  31,  2002,  to  February  28, 
2002. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
enyiroimiental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  CR-3. 

Agencies  and  Persons  Consulted 

On  November  22,  2002,  the  staff 
consulted  with  the  Florida  State  official, 
William  Passetti  of  the  Florida 
Department  of  Health  Bureau  of 
Radiation  Control,  regarding  the 
enviroiunental  impact  of  the  proposed 
action.  The  State  official  had  no 
conunents. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  enviromnent.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  18,  2002.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR).  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdi®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
Allen  G.  Howe, 

Chief,  Section  2,  Project  Directorate  11, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  02-31215  Filed  12-10-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  139th 
meeting  on  December  17-19,  2002,  at 
11545  Rockville  Pike,  Rockville, 
Maryland,  Room  T-2B3, 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  Decemlier  17,  2002 

A.  10:30-10:40  a.m.:  Opening 
Statement  (Open) — ^The  Chairman  will 
open  the  meeting  with  brief  opening 
remarks,  outline  the  topics  to  be 
discussed,  and  indicate  several  items  of 
interest. 

B.  10:40-12:15  p.m.:  Staff  Analyses 
for  Understanding  Repository 
Performance  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  on  its  analyses  development 
on  the  use  of  risk  information  for  the 
proposed  Yucca  Mountain  repository. 

C.  1:30-3:30 p.m.:  Preparation  of 
ACNW  Reports  (Open)— The  Committee 
will  discuss  proposed  reports  on  the 
following  topics: 

•  Staff  Analyses  for  Understanding 
Repository  Performance 

.  •  Conclusions  Regarding  the  Safety  of 
Spent  Nuclear  Fuel  Transportation 

•  Trip  Report:  October  Visit  to 
Swedish  Waste  Management  Facilities 
andParticipation  in  Berlin  Quadripartite 
Meeting 

D.  3:45-6  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open)— The  next  meeting  with  the  NRC 
Conunissioners  is  scheduled  to  be  held 
at  9:30  a.m.  in  the  Commissioners' 
Conference  Room,  One  White  Flint 
North  on  December  18,  2002.  The 
Committee  will  review  its  proposed 
presentations. 

Wednesday,  December  18,  2002 

E.  8:30-8:35  a.m.:  Opening  Remarks 
by  the  ACNW  Chairman  (Open)— The 
ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

F.  8:35-9:10  a.m.:  Discussion  of 
Topics  for  Meeting  with  the  NRC 
Commissioners  (Open) — The  Committee 
will  discuss  topics  scheduled  for  the 
ACNW  meeting  with  the  NRC 
Commissioners  at  9:30  a.m. 

G.  9:30-11:30  a.m.:  Meeting  with  the 
NRC  Coifimissioners  (Open) — The 
Committee  will  meet  with  the  NRC 
Commissioners  in  the  Commissioners' 
Conference  Room,  One  White  Flint 
North  to  discuss  the  following: 

•  HLW  Program  Risk  Insights  Initiative 

•  Yucca  Mountain  Review  Plan 

•  Spent  Fuel  Transportation 

•  Igneous  Activity  at  Yucca  Mountain 

•  Container  Life  and  Source  Term  KTI 
H.  1-3:30  p.m.:  NRC  Nuclear  Waste 

Safety  Research  and  Technical 
Assistance  Programs  (Open) — The 
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Committee  will  hear  from 
representatives  of  the  NRC  staff  and  the 
Center  for  Nuclear  Waste  ReguJatory 
Analyses  on  the  NRC's  Waste  Safety 
Technical  Assistance  and  Research 
programs. 

1.  3:45-6  p.m.:  Preparation  ofACNW 
Reports  (Open) — The  Committee  will 
discuss  proposed  reports  listed  under 
Item  C. 

Thursday,  December  19.  2002 

J.  8-6:05  a.m.:  Opening  Remarks  by 
the  ACNW  Chairman  (Open)— The 
ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

K.  8:05-10:45  a.m.:  ACNW  Action 
Plan  (Open) — The  Committee  members 
will  discuss  the  ACNW  2002/2003 
Action  Plan  and  outline  plans  for 
sessions  to  assess  Committee 
performance  and  update  its  priorities. 

L.  10:45-11  a.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63459).  hi 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Howard  J.  Larson,  ACNW 
(Telephone  301/415-6805).  between  8 
a.m.  and  4  p.m.  EST,  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  ACNW  office,  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Howard  J.  Larson  as 
to  their  particular  needs. 

Further  information  regarding  topics 
to  be  disciissed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 


opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 

ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr^nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/doc-coUections/  (ACRS  & 
ACNW  meeting  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  befbre  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

The  ACNW  meeting  dates  for 
Calendar  Year  2003  are  provided  below: 


ACNW  meet- 
ing No. 

Meeting  dates 

140 

141  

142 

January  2003— no  nieeting. 
February  18-20.  2003. 
March  25-27,  2003. 
April  22-24,  2003. 

143 

May  28-30,  2003. 

144 

June  24-26.  2003. 

145 

July  29-31.  2003. 

146 

147 

148 

August  2003— no  nneeting. 
September  16-18,  2003 

(Nevada). 
October  21-23.  2003. 
November  18-20.  2003. 

December  2003— no  meet- 
ing. 

Dated:  December  5.  2002. 
).  Samuel  Walker. 
Acting  Secretary  of  the  Ck>mmission. 
[FR  Doc.  02-31213  Filed  12-10-^2;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fWease  No.  34--46946;  Hie  No.  SR-NASD- 
2002-172] 

Sfllf-R«gulatory  OrganbaHora;  Nolic* 
of  HIIng  and  knmadlata  Eftactlvanesa 
of  Propoaad  Rule  Change  t»y  tha 
National  Aaaociatlon  of  Sacurltiaa 
Daalera,  Inc.  To  Dolay  ttta  Impoaltlon  of 
Distributor  Faaa  for  SuparMontaga 
View  Sulta  Data  Faada  Under  NASD 
Rule  7010(q) 

December  4.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
29,  2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD") 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  virith 
the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  delay  charging  the 
distributor  fees  for  any  SuperMontage 
View  Suite  data  feeds  under  NASD  Rule 
7010{q)  until  January  1,  2003. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
simunaries.  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A .  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  believes  that  the  new 
SuperMontage  data  feeds  approved  by 
the  Commission  vastly  expand  the 
ability  of  market  participants  to  see  and 


>  15  U.S.C  78«(b)(l). 
M7CFR  240.19b-*. 
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show  trading  interest.^  Those  data  feeds 
are  about  to  be  complete:  SuperMontage 
was  launched  on  October  14,  2002,  with 
five  stocks,  and  by  December  2,  2002,  all 
Nasdaq  stocks  will  be  traded  on 
SimerMontage. 

Under  Nasdaq's  recently  approved 
NASD  Rule  7010(q),<  Nasdaq  planned  to 
begin  charging  both  distributors  and 
subscribers  as  of  the  day  all  stocks  will 
be  traded — December  2,  2002.  Nasdaq 
represents,  however,  that  its 
distributors,  particularly  its  small 
distributors,  have  recently  advised 
Nasdaq  that  they  need  more  time  to 
educate  and  sign  up  a  sufficient  number 
of  subscribers  to  support  the  fixed  fee 
distributors  pay.  Nasdaq  believes  that  it 
should  promote  informed  decision 
making  by  investors;  thus,  Nasdaq 
supports  the  distributors  request  for 
more  time. 

Nasdaq  proposes  to  delay  charging 
any  of  the  distributor  fees  in  NASD  Rule 
7010(q)  until  January  1,  2003.  This 
proposed  "fee  holiday"  would  relieve 
all  persons  subject  to  the  distributor  fee 
&t>m  payment  until  January  1,  2003. 
Nasdaq  believes  that  this  one-month 
delay  should  provide  its  distributors 
and  Nasdaq  the  opportimity  to  better 
inform  subscribers  about  the  data 
packages  available  through  the  View 
Suite  products.  During  this  time, 
Nasdaq  expects  subscribers  to  indicate 
their  interest  by  signing  up  for  the  data 
packages  and  paying  the  subscriber 
charge.  Nasdaq  expects  that  by  the  end 
of  the  fee  holiday,  the  necessary 
subscriber  base  will  exist  for 
distributors  to  be  confident  they  can 
incur  the  fixed  distributor  fee. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the* 
provisions  of  Section  15 A  of  the  Act,^ 
including  Section  15A(b)(6)  of  the  Act,^ 
which  requires,  among  other  things,  that 
a  registered  national  securities 
association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Nasdaq  believes  that  the 
proposed  rule  change  protects  investors 
and  the  public  interest  in  that  it  allows 
investors  to  become  more  informed 
regarding  the  new  data  feeds  and  allows 


3  See  Securities  Exchange  Act  Release  No.  43863 
(January  19.  2001).  66  FR  8020  (January  26,  2001) 
and  Securities  Exchange  Act  Release  No.  45790 
(April  19.  2002).  67  FR  21007  (April  29.  2002). 

*  See  Securities  Exchange  Act  Release  No.  46843 
(November  18.  2002).  67  FR  70471  (November  22. 
2002). 

«15U.S.C78o-3 
•    M5  U.S.C.  78o-3(6). 


distributors  a  brief  necessary  period  to 
build  a  stable  subscriber  base. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Nasdaq  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Efibctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  s  and  Rule  19b-4(f)(6)e 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Conmiission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
short  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  and  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  five-day  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  the 
implementation  of  Nasdaq's  fee  holiday 
proposal  would  help  distributors  and 
Nasdaq  to  focus  immediately  on 
educating  investors  and  potential 
subscribers.  For  these  reasons,  the 
Commission  designates  the  proposal  to 


be  effective  and  operative  upon  filing 
with  the  Commission.' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-^609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vnitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-172  and  should  be 
submitted  by  January  2.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-31198  Filed  12-10-02;  8:45  am) 
BHJJNO  COOE  aOIO-OI-P 


5 15  U.S.C.  788(b)(3)(A). 
"17CFR24O.19b-4(0(6). 


'  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c{f). 

•17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46949;  Fite  Nos.  SR- 
NASO-2002-161;  SR-NYSE-2002-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediata  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  inc.  and  Notice  of  Filing  and 
Immediate  Effecthreness  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Establishing 
Effecth^  Dates  for  Certain  ProviskHis 
of  NASD  Rule  271 1 ,  Research  Analysts 
and  Research  Reports  and  Certain 
Provisions  of  NYSE  Rule  472, 
Communk^tions  With  the  Publk: 

December  4.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Secxuities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
5,  2002.  the  National  Association  of 
Seciuities  Dealers.  Inc.  ("NASD"),  and 
on  November  8.  2002,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange '),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  proposed  rule  changes 
as  described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
respective  self-regulatory  organizations 
("SROs").  On  November  26,  2002. 
NASD  filed  amendment  No.  1  to  the 
proposed  rule  change.^  The  SROs  have 
designated  the  proposed  rule  changes  as 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  series 
under  paragraph  (f)(1)  of  Rule  19b-4 
under  the  Act.*  whicb  renders  the 
proposals  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule 


'13U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'S«?  letter  from  Philip  Shaikun.  As.sistant 
General  Counsel,  NASD,  to  Katherine  A.  England. 
Assistant  Director.  Division  of  Market  Kegulation, 
Commission,  dated  November  26,  2002 
(■"Amendment  No.  l").ln  Amendment  No.  1.  NASD 
established  a  further  condition  for  delaying  the 
Implementation  of  NASD  Rules  271 1(b)  and  (c) 
until  May  5.  2003  for  members  that  over  the 
previous  three  years,  on  average  per  year,  have 
participated  in  10  or  fewer  investment  banking 
transactions  or  underwritings  as  manager  or  co- 
manager  and  generated  S5  million  or  less  in  gross 
investment  banking  revenues  from  those 
transactions.  Amendment  No.  1  requires  that  those 
Firms  that  meet  the  eligibility  requirements  outlined 
above  must  maintain  records  of  communications 
that  would  otherwise  be  subject  to  the  gatekeeper 
provisions  of  Rules  2711(b)  and  (c).  In  Amendment 
No.  1 ,  NASD  also  corrected  a  technical  error  that 
appeared  in  its  original  filing. 

<17CFR240.19b-^(f)(l). 


changes,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A.  NASD 

NASD  is  filing  with  the  Commission 
a  proposed  rule  change  to  establish  May 
5.  2003  as  the  effective  date  for  NASD 
Rules  2711(b)  and  (c)  for  members  that 
over  the  previous  three  years,  on 
average,  have  participated  in  10  or  fewer 
investment  banking  transactions  as 
manager  or  co-manager  and  generated 
$5  million  or  less  in  gross  investment 
banking  revenues  from  those 
transactions.  NASD  Rules  2711(b)  and 
(c),  when  effective,  will  prohibit  a 
research  analyst  from  being  subject  to 
the  supervision  or  control  of  any 
employee  of  a  member's  investment 
banking  department,  and  will  further 
require  legal  or  compliance  personnel  to 
intermediate  certain  communications 
between  the  research  department  and 
either  the  investment  banking 
department  or  the  company  that  is  the 
subject  of  a  research  report  or 
recommendation  ("subject  company"). 

BNYSE 

The  NYSE  is  filing  with  the  SEC  a 
proposed  rule  change  that  would  change 
the  effective  date  for  certain  provisions 
of  Rule  472  ("Communications  with  the 
Public")  for  certain  members  and 
member  organizations. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  their  filings  with  the  Commission. 
NASD  and  the  NYSE  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  NASD  and  the  NYSE  have 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

l.NASD's  Purpose 

NASD  is  filing  the  proposed  rule 
change  to  establish  May  5.  2003  as  the 
effective  date  for  NASD  Rules  2711(b) 
and  (c)  for  members  that  over  the 
previous  three  years,  on  average  per 
year,  have  participated  in  10  or  fewer 
investment  banking  transactions  as 
manager  or  co-manager  and  generated 
$5  million  or  less  in  gross  investment 
banking  revenues  from  those 


transactions.  Pursuant  to  the  SEC's 
approval  of  SR-NASD-2002-87,5  NASD 
Rules  2711(b)  and  (c)  as  applied  to  this 
class  of  members  otherwise  would  go 
into  effect  on  November  6,  2002.  NASD 
seeks  to  delay  implementation  of  these 
provisions  for  this  limited  set  of 
members  to  allow  NASD  to  continue  to 
explore  with  the  SEC  the  appropriate 
treatment  of  small  firms  under  NASD 
Rule  2711  and  the  recently-enacted 
Sarbanes-Oxley  law  ("Sarbanes-Oxley"). 
Smaller  members  often  are  the  sole  or 
primary  source  of  underwriting  and 
research  coverage  for  some  smaller 
com{)anies;  therefore,  NASD  continues 
to  consider  ways  to  preserve  this 
important  role  served  by  these  firms,  to 
the  extent  consistent  with  the 
requirements  and  objectives  of 
Sarbanes-Oxley  and  NASD  Rule  2711. 

On  May  10,  2002,  the  Commission 
approved  new  NASD  Rule  2711,  which 
governs  conflicts  of  interest  when 
research  analysts  recommend  equity 
securities  in  research  reports  and  during 
public  appearances.**  The  Conunission 
approved  a  staggered  implementation 
period  for  the  rule.  Most  provisions  of 
the  rule  became  effective  on  July  9, 
2002,  including  those  that  restrict 
supervision  and  control  of  research 
analysts  by  the  investment  banking 
department.  The  "gatekeeper" 
provisions,  described  below,  became 
effective  September  9,  2002.  The 
remaining  provisions  of  the  Rule 
become  effective  on  November  6,  2002,  ■ 
including  two  provisions  that  were 
delayed  pursuant  to  approval  of  SR- 
NASD-2002-87:  (1)  Provisions  that 
require  disclosure  of  investment 
banking  compensation  received  by 
foreign  affiliates  and  (2)  prohibitions 
against  trading  against  a  member's 
recommendation  for  those  members  that 
have  instituted  a  ban  on  ownership  of 
seciu'ities  covered  by  an  analyst  and  that 
have  instituted  a  specific,  periodic 
divestiture  schedule. 

NASD  Rvde  2711(b)  contains 
provisions  that  generally  restrict  the 
relationship  between  the  research  and 
investment  banking  departments, 
including  "gatekeeper"  provisions  that 
require  a  legal  or  compliance  person  to 
intermediate  certain  communications 
between  the  research  and  investment 
banking  departments.  NASD  Rule 
2711(b)(1)  prohibits  a  research  analyst 
from  being  under  the  control  or 
supervision  of  any  employee  of  the 
investment  banking  department.  NASD 
Rule  2711(b)(2)  prohibits  employees  in 


>  See  Securities  Exchange  Act  Release  No.  46165 
duly  3.  2002).  67  FR  46555  (July  15,  2002). 

"  See  Securities  Exchange  Act  Release  No.  45908, 
67  FR  34966  (May  16.  2002). 


the  investment  banking  department 
from  reviewing  or  approving  any 
research  reports  prior  to  publication. 
NASD  Rule  2711(b)(3)  creates  an 
exception  to  {b)(2)  to  allow  investment 
banking  personnel  to  review  a  research 
report  prior  to  publication  to  verify  the 
factual  information  contained  therein 
and  to  screen  for  potential  conflicts  of 
interest.  Any  permissible  written 
communications  must  be  made  through 
an  authorized  legal  or  compliance 
official  or  copied  to  such  official.  Oral 
communications  must  be  made  through, 
or  in  the  presence  of,  an  authorized 
legal  or  compliance  official  and  must  be 
documented. 

Similarly,  NASD  Rule  2711(c) 
restricts  communications  between  a 
member  and  the  subject  company  of  a 
research  report,  except  that  a  member 
may  submit  sections  of  the  research 
report  to  the  company  to  verify  factual 
accuracy  and  may  notify  the  subject 
company  of  a  ratings  change  after  the 
"close  of  trading"  on  the  business  day 
preceding  the  announcement  of  the 
ratings  change.  Submissions  to  the 
subject  company  may  not  include  the 
research  summary,  the  rating  or  the 
price  target,  and  a  complete  draft  of  the 
report  must  be  provided  beforehand  to 
legal  or  compliance  persormel.  Finally, 
any  change  to  a  rating  or  price  target 
after  review  by  the  subject  company 
must  first  receive  written  authorization 
from  legal  or  compliance. 

As  the  Commission  noted  in  its 
approval  order  of  NASD  Rule  2711. 
several  commenters  argued  that  the 
gatekeeper  provisions  would  impose 
significant  costs,  especially  for  smaller 
firms  that  would  have  to  hire  additional 
personnel.  Commenters  also  noted  that 
personnel  often  wear  multiple  hats  in 
smaller  firms,  thereby  causing  a  greater 
burden  to  comply  with  the  restriction 
on  supervision  and  control  by 
investment  banking  personnel  over 
research  analysts.  These  comments 
raised  the  prospect  that  the  rules  might 
force  some  firms  out  of  business  or 
reduce  important  sources  of  capital  and 
research  coverage  for  smaller  companies 
and  companies  of  regional  or  local 
interest. 

NASD  shares  the  concern  raised  by 
these  commenters.  To  that  end,  NASD 
has  been  exploring  with  the  SEC 
possible  exemptions  or  accommodations 
that  can  be  made  while  preserving  the 
piuposes  of  the  rule.  In  SR-NASD- 
2002-87,  NASD  sought  comment  on 
whether  the  parameters  set  forth  above 
to  be  eligible  for  delayed 
implementation  of  Rules  2711(b)  and  (c) 
should  be  made  permanent  or  whether 
another  approach  should  be  considered. 
Moreover,  in  July  2002,  NASD  issued 


Notice  to  Members  02-44,  which 
similarly  sought  comment  on  whether 
certain  members  should  be  exempted 
from  certain  provisions  of  the  Rule  and 
what  criteria  should  be  employed  to 
fashion  such  an  exemption.  NASD 
received  10  conunents  in  response  to 
the  Notice  to  MembersJ  Generally,  the 
comments  emphasized  the  financial  and 
administrative  burdens  imposed  by 
NASD  Rule  2711  to  implement  the 
gatekeeper  provisions  and  to  structure 
firms  so  that  research  personnel  are  not 
subject  to  supervision  by  investment 
banking  personnel.  Commenters  argued 
that  the  conflicts  addressed  by  NASD 
Rule  2711  are  less  pronounced  with 
respect  to  smaller  firms  and  that  the 
burdens  of  compliance  could  force  firms 
to  discontinue  their  research  business. 

According  to  NASD,  the  enactment  of 
Sarbanes-Oxley  has  further  complicated 
the  picture  with  respect  to  small  firms. 
NASD  believes  that,  while  the 
provisions  of  Sarbanes-Oxley  related  to 
analyst  conflicts  closely  parallel  NASD 
Rule  2711  in  many  respects,  they  also 
require  the  SEC  or  self-regulatory 
organizations,  such  as  NASD  and  NYSE, 
to  promulgate  additional — and 
sometimes  more  burdensome — rules  on 
firms  to  further  limit  the  influence  of 
investment  banking  on  research  and 
increase  analyst  accountability.  Notably, 
Sarbanes-Oxley  makes  no  explicit 
exception  for  small  firms.  NASD  is 
currently  assessing,  with  the  SEC  and 
NYSE,  the  implications  of  Sarbanes- 
Oxley  generally  and  its  impact  on  small 
firms,  specifically. 

Meanwhile,  compliance  with  NASD 
Rules  2711(b)  and  (c)  continues  to  pose 
financial  and  administrative  challenges 
for  certain  smaller  firms.  As  such, 
NASD  believes  it  appropriate  to  extend 
the  effective  date  of  those  provisions  for 
the  limited  class  of  members  cited 
above,  so  that  NASD  may  fully  explore 
with  the  SEC  the  treatment  of  small 
firms  that  is  consistent  with  the 
mandates  of  Sarbanes-Oxley,  the 
purposes  of  NASD  Rule  2711  and  the 
best  interests  of  the  markets  and  the 
investing  public.  Therefore,  NASD 


'  Letter  from  David  Amster.  CRT  Capital  Group, 
dated  August  19,  2002:  Letter  from  Peter  V.B. 
Unger,  Fulbright  &  Jaworski,  LLP,  dated  August  30, 
2002:  Letter  from  First  Analysis  Securities  Corp.. 
dated  August  30.  2002:  Letter  from  Scott  Cleland 
and  lohn  Eade,  Investorside  Research  Association, 
dated  August  29.  2002;  Letter  from  W.  Gray  Medlin, 
The  Carson  Medlin  Co..  dated  August  29.  2(«i2: 
Letter  from  Cathryn  Streeter,  BioScience  Securities, 
Inc.,  dated  August  28,  2002:  E-mail  from  lames 
Nelson.  Minnesota  Valley  Investments,  dated  |uly 
31,  2002:  E-mail  from  )oe  B.  Kercheville. 
Kercheville  &  Company,  dated  August  28,  2002;  E- 
mail  from  Ray  Chin,  DBS  Vickers  Securities  (USA) 
Inc.,  dated  July  20,  2002:  Letter  from  Stuart  J. 
Kaswell,  Securities  Industry  Association,  dated 
August  30.  2002. 


proposes  to  delay  the  effective  date  of 
NASD  Rules  2711(b)  and  (c)  until  May 
5,  2003  for  those  members  that  over  the 
previous  three  years,  on  average  per 
year,  have  participated  in  10  or  fewer 
investment  banking  transactions  or 
imderwritings  as  manager  or  co-manager 
and  generated  $5  million  or  less  in  gross 
investment  banking  revenues  from  those 
transactions. 

As  a  further  condition  for  the  delayed 
implementation  date,  those  firms  that 
meet  the  eligibility  requirements 
outlined  above  would  be  required  to 
maintain  records  of  communications 
that  would  otherwise  be  subject  to  the 
gatekeeper  provisions  of  Rules  2711(b) 
and  (c). 

2.  NASD's  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,«  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  this 
proposed  rule  change  would  reduce  or 
expose  conflicts  of  interest  and  thereby 
significantly  curtail  the  potential  for 
fraudulent  and  manipulative  acts. 
NASD  further  believes  that  the  proposed 
rule  change  will  provide  investors  with 
better  and  more  reliable  information 
with  which  to  make  investment 
decisions. 

3.  NYSE's  Purpose 

The  Exchange  is  filing  the  proposed 
rule  change  to  establish  May  5.  2003,  as 
the  effective  date  for:  NYSE  Rules 
472(b)(1),  (2)  and  (3),  subject  to  certain 
conditions,  for  members  and  member 
organizations  that  over  the  previous 
three  years,  on  average,  have 
participated  in  ten  or  fewer 
underwritings  as  manager  or  co-manager 
and  generated  $5  million  or  less  in  gross 
investment  banking  revenues  from  those 
transactions. 

On  May  10,  2002,  the  Commission 
approved  amendments  to  NYSE  Rules 
351  ("Reporting  Requirements")  and 
472,  which  place  prohibitions  and/or 
restrictions  on  Investment  Banking 
Department,  Research  Department  and 
Subject  Company  relationships  and 
communications  and  impose  new 
disclosure  requirements  on  members 
and  member  organizations  and  their 
associated  persons,^  At  the  same  time, 
the  Commission  also  approved  a 


8  15U.S.C.  78o-3(b)(6). 

^  See  Securities  Exchange  Act  Release  No.  45908, 
67  FR  34968  (May  16.  2002). 
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staggered  implementation  period  for  the 
Rules.  Most  provisions  of  the  Rules 
became  effective  on  July  9.  2002, 
including  those  that  restrict  supervision 
and  control  of  associated  persons  by  the 
investment  banking  department  and 
those  that  require  disclosure  of 
investment  banking  compensation 
received  from  a  subject  company.  The 
"gatekeeper"  provisions,  described 
below,  became  effective  September  9. 
2002. 

On  July  9,  2002,  the  Exchange  filed, 
for  immediate  effectiveness.  SR-NYSE- 
2002-23  '"  that  extended  the  effective 
date  of  September  9,  2002  for  certain 
provisions  of  NYSE  Rule  472. 
Specifically,  November  6,  2002  was 
established  as  the  effective  date  for 
NYSE  Rules  472(b)(1).  (2)  and  (3) 
("Gatekeeper  Provisions")  for  members 
or  member  organizations  that  over  the 
previous  three  years,  on  average,  have 
participated  in  10  or  fewer  investment 
banking  transactions  as  manager  or  co- 
manager  and  generated  $5  million  or 
less  in  gross  investment  banking 
revenues  from  those  transactions. 

Small  Finn  Relief 

NYSE  Rule  472  contains  provisions 
that  generally  restrict  the  relationship 
between  the  research  and  investment 
banking  departments,  including 
"gatekeeper"  provisions  that  require  a 
legal  or  compliance  person  to 
intermediate  certain  communications 
between  the  research  and  investment 
banking  departments.  NYSE  Rule 
472(b)(1)  prohibits  an  associated  person 
(also  referred  to  throughout  this  filing  as 
a  "research  analyst")  from  being  under 
the  control  or  supervision  of  any 
employee  of  the  investment  baiiking 
department. 

NYSE  Rule  472(b)(1)  also  prohibits 
the  investment  banking  department 
from  reviewing  or  approving  any 
research  reports  prior  to  distribution. 
NYSE  Rule  472(b)(2)  creates  an 
exception  to  the  prohibition  of  (b)(1)  to 
allow  investment  banking  personnel  to 
review  a  research  report  prior  to 
publication  to  verify  the  factual 
information  contained  therein  and  to 
screen  for  potential  conflicts  of  interest. 
Any  permissible  written 
communications  must  be  made  through 
an  authorized  legal  or  compliance 
official  or  copied  to  such  official.  Oral 
commimications  must  be  made  through, 
or  in  the  presence  of,  an  authorized 
legal  or  compliance  official  and  must  be 
documented. 

Similarly,  NYSE  Rule  472(b)(3) 
restricts  communications  between  a 


member  or  member  organization  and  the 
subject  company  of  a  research  report, 
except  that  a  member  or  member 
organization  may  submit  sections  of  the 
research  report  to  the  subject  company 
to  verify  factual  accuracy  and  may 
notify  the  subject  company  of  a  ratings 
change  after  the  "close  of  trading"  on 
the  business  day  preceding  the 
announcement  of  the  ratings  change. 
Submissions  to  the  subject  company 
may  not  include  the  research  summary, 
the  rating  or  the  price  target,  smd  a 
complete  draft  of  the  research  report 
must  be  provided  beforehand  to  legal  or 
compliance  personnel.  Finally,  any 
change  to  a  rating  or  price  target  after 
review  by  the  subject  company  must 
first  receive  written  authorization  from 
a  legal  or  compliance  official. 

As  the  Commission  noted  in  its 
approval  order,"  several  commenters 
argued  that  the  "gatekeeper"  provisions 
would  impose  significant  costs, 
especially  for  smaller  firms  that  may 
have  to  hire  additional  personnel  to 
comply  with  the  requirements. 
Commenters  also  noted  that  personnel 
often  wear  multiple  hats  in  smaller 
firms,  thereby  causing  a  greater  burden 
to  comply  with  the  restriction  on 
supervision  and  control  by  investment 
banking  personnel  over  research 
analysts.  These  comments  raised  the 
prospect  that  the  Rules  might  force 
some  firms  out  of  the  investment 
banking  or  research  business  and/or 
reduce  important  sources  of  capital  and 
research  coverage  for  smaller 
companies. 

In  order  to  provide  time  to  review 
those  issues,  the  Exchange  is  proposing 
to  delay  implementation  of  NYSE  Rules 
472(b)(1),  (2).  and  (3)  until  May  5,  2003 
for  members  and  member  organizations 
that  over  the  previous  three  years,  on 
average,  have  participated  in  10  or  fewer 
underwritings  as  manager  or  co-manager 
and  generated  $5  million  or  less  in  gross 
investment  banking  revenues  from  those 
transactions. 

Those  members  or  member 
organizations  that  meet  the  eligibility 
requirements  outlined  above  for  the 
delayed  implementation  date,  would  be 
required  to  disclose  in  research  reports 
that  they  are  delaying  implementation 
of  this  Rule  provision  until  May  5,  2003. 
Further,  they  would  also  be  required  to 
maintain  records  of  communications 
that  would  otherwise  be  subject  to  the 
gatekeeper  provisions  of  NYSE  Rules 
472(b)(2)(i)  and  (ii). 

The  Exchange  believes  it  appropriate 
to  extend  until  May  5,  2003,  the 
effectiveness  of  this  provision  for  small 


firms  that  meet  the  requirements 
described  above.  The  Exchange  believes 
that  for  these  members  and  member 
organizations,  provided  they  comply 
with  the  conditions  described,  the 
temporary  relief  from  these  provisions 
will  not  adversely  impact  the  spirit  or 
intent  of  the  Rule  initiative. 

4.  NYSE's  Statutory  Basis 

The  Exchange  believes  that  the 
statutory  basis  for  the  proposed  rule 
change  is  Section  6(b)(5)  of  the 
Exchange  Act  ^^  vvhich  requires,  among 
other  things,  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and  in  general  to 
protect  investors  and  the  public 
interests. 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

NASD  and  the  NYSE  do  not  believe 
that  the  proposed  rule  changes  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
as  amended. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule 

NASD  and  the  NYSE  have  neither 
solicited  nor  received  written  comments 
on  the  proposed  rule  changes. 

m.  Date  of  E£Eectivenes8  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  changes  have  been 
filed  by  NASD  and  NYSE  as  stated 
policies,  practices,  or  interpretations 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  series  under  Rule  19b- 
4(f)(1)  under  the  Act."  Consequently, 
they  have  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and  Rule 
19b-4(f)(l)  thereunder. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  simmiarily 
abrogate  these  proposals  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


>o  See  Securities  Exchange  Act  Release  No.  46182 
CJuly  11.  2002).  67  FR  47013  Ouly  17.  2002). 


■<  See  Securities  Exchange  Act  Release  No.  45908 
(May  10.  2002).  67  FR  34968  (May  16.  2002). 


"  15  U.S.C.  78f(b)(5). 

"17  CFR  240.19b-4(f)(l). 

>«  For  SR-NASD-2002-161.  the  60-day  period 
would  run  from  the  date  of  filing  of  Amendment 
No.  1. 
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including  whether  the  proposed  rule 
changes,  as  amended,  are  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  v^th  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  vnth  respect  to  the  proposed 
rule  changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  NASD  and 
NYSE.  All  submissions  should  refer  to 
the  file  numbers  SR-NASD-2002-161 
and  SR-NYSE-2002-60  and  should  be 
submitted  by  January  2.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-31199  Filed  12-1(M)2;  8:45  am] 

BILUNa  CODE  MIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9T42] 

State  of  New  Jersey  (and  Contiguous 
Counties  in  New  York) 

Bergen  County  and  the  contiguous 
coimties  of  Essex,  Hudson  and  Passaic 
in  the  State  of  New  Jersey;  and  Bronx, 
New  York,  Rockland  and  Westchester 
Counties  in  the  State  of  New  York 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  a  fire  that 
occurred  on  October  1,  2002  in  Fair 
Lawn,  New  Jersey.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  resiUt  of 
this  disaster  until  the  close  of  business 
on  September  4,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration.  Disaster  Area  1  Office, 
360  Rainbow  Blvd,  South  3rd  Floor, 
Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.5  percent. 


"  17  CFR  200.3O-3(a)(12). 


The  numbers  assigned  for  economic 
injury  for  this  disaster  are  9T4200  for 
New  Jersey;  and  9T4300  for  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
{Program  No.  59002.) 

Dated:  December  4,  2002. 
Hector  V.  Barieto, 
Administrator. 

[FR  Doc.  02-31190  Filed  12-10-02;  8:45  am) 
BNJJNG  CODE  a02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doclcet  No.  AB-6  (Sul>-No.  398X)] 

Ths  Burlington  Northern  and  Santa  Fe 
Railway  Company— Abandonment 
Exemption— In  San  Bernardino 
County,  CA 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  imder  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  1.92-miIe  line  of  railroad 
between  milepost  9.48  and  milepost 
11.40  in  Redlands,  San  Bernardino 
County,  CA.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  92373 
and  92374. 

BNSF  has  certified  that;  (D  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  of  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  mhU  be 
effective  on  January  11,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 


environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  20, 

2002.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  2. 

2003.  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington. 
IX:  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  BNSF's 
representative:  Michael  Smith,  Freeborn 
&  Peters.  311  S.  Wacker  Dr.,  Suite  3000. 
Chicago,  IL  60606-6677. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  December  17,  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  notice  of 
consimimation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  K 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consimimation  by  December  12,  2003, 
and  there  are  no  legal  or  regulatory 
barriers  to  consimimation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
WWW.STB.DOT.GOV." 

Decided:  December  4.  2002. 


>  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Senice  Rail  Unes.  5  I.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
10O2.2(fX2S). 
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By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-31197  Filed  12-10-02;  8:45  am) 

MUJNQ  COOC  4»1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surfac*  Transportation  Board 
[STB  Dodwt  No.  AB-33  (Sub-No.  196X)] 

Unkm  Pacttic  Railroad  Company— 
Abandonmant  Examption— in  Alamada 
County,  CA 

On  November  22,'  2002,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  imder  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  1.40-mile 
line  of  railroad,  known  as  the  Ninth 
Street  Electric  Industrial  Lead,  from 
milepost  0.00  (south  of  Powell  Street)  in 
Emeryville  to  milepost  1.40  at  the  end 
of  the  line  (north  of  Heinz  Avenue)  in 
Berkeley,  Alameda  County,  CA.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
94608  and  94710,  and  includes  no 
stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
docimientation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  l.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  12, 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  2,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  198X)  and  must  be  sent  to:  (1) 


Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Mack  H.  Shumate,  Jr.,  101 
North  Wacker  Drive.  Room  1920. 
Chicago,  IL  60606.  Replies  to  UP's 
petition  are  due  on  or  before  January  2, 
2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  fiill  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
conunented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
WWW.STB.DOT.GOV  " 

Decided:  December  4.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
|FR  Doc.  02-31196  Filed  12-10-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Dapartmantal  Officas;  Interim 
Guidanca  Concaming  Naw  Statutory 
Diacloaura  and  Mandatory  Availability 
Raquiramants  of  tha  Tarroriam  Riak 
Inauranca  Act  of  2002 

agency:  Department  of  the  Treasury, 
Departmental  Offices. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  interim 
guidance  to  insurers  concerning  certain 
statutory  disclosure  and  mandatory 
availability  requirements  contained  in 
the  Terrorism  Risk  Insurance  Act  of 
2002  (Pub.  L.  107-297).  In  addition,  this 
notice  provides  interim  guidance  to 
insurers  concerning  the  types  of 
commercial  property  and  casualty 
insiirance  covered  by  the  Act  and 


concerning  the  term  "direct  earned 
premiimi"  as  used  in  the  Act. 

DATES:  This  notice  is  effective 
immediately  and  will  remain  in  effect 
until  superceded  by  regulations  or  by 
subsequent  notice. 

FOR  FURTHER  INFORMATION  CONTACT 
Mario  Ugoletti,  Deputy  Director,  Office 
of  Financial  Institutions  and  GSE  Policy 
202-622-2730;  Martha  Ellett,  Attorney- 
Advisor,  Office  of  Assistant  General 
Counsel  (Banking  and  Finance)  202- 
622-0480. 

SUPPLEMENTARY  MFORMATION:  This 
notice  provides  interim  guidance  to 
assist  insurers  in  meeting  certain 
requirements  of  the  Terrorism  Risk 
Insurance  Act  of  2002  pending  the 
issuance  of  regidations  by  the 
Department  of  the  Treasury.  The  interim 
guidance  contained  in  this  notice  may 
be  relied  upon  by  insurers  in  complying 
with  these  statutory  requirements  prior 
to  the  issuance  of  regulations,  but  is  not 
the  exclusive  means  of  compliance.  This 
interim  guidance  remains  in  effect  until 
superceded  by  regulations  or 
subsequent  notice. 

I.  Background 

On  November  26.  2002.  the  President 
signed  into  law  the  Terrorism  Risk 
Insurance  Act  of  2002  (the  Act).  The  Act 
became  effective  immediately.  It 
establishes  a  temporary  federal  program 
of  shared  public  and  private 
compensation  for  insured  commercial 
property  and  casualty  losses  resulting 
from  an  act  of  terrorism,  as  defined  in 
the  Act.  The  Terrorism  Risk  Insiu-ance 
Program  is  administered  and 
implemented  by  the  Department  of  the 
Treasury  (Treasury)  and  will  sunset  on 
December  31,  2005. 

n.  Interim  Guidance 

Treasiuy  will  be  issuing  regulations  to 
administer  and  implement  the  Program. 
This  notice  is  issued  to  assist  insurers 
in  complying  with  certain  statutory 
requirements  prior  to  the  issuance  of 
regulations.  This  notice  contains  interim 
guidance  on  disclostures  required  by 
sections  103  and  105  of  the  Act  and 
concerning  compliance  with  the 
mandatory  availability  requirements  in 
section  103(c)  of  the  Act.  In  addition, 
this  notice  provides  interim  guidance 
concerning  commercial  lines  of  property 
and  casualty  insurance  covered  by 
section  102(12)  and  concerning  the 
statutory  term  "direct  earned  premium." 
Treasury  also  may  issue  additional 
interim  guidance  as  necessary  prior  to 
the  issuance  of  regulations. 
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A.  Disclosures  to  Policyholders 

What  Disclosures  Are  Required  by  the 
Act  in  Section  103(b)(2)? 

The  Act  requires  that  disclosiues  be 
made  to  policyholders  as  part  of  the 
conditions  for  Federal  payments  imder 
the  Terrorism  Risk  Insiu-ance  Program. 
Section  103(b)(2)  requires  an  insurer  to 
provide  clear  and  conspicuous 
disclosure  to  the  policyholder  of  the 
premium  charged  for  insured  losses 
covered  by  the  Terrorism  Risk  Insurance 
Program  and  the  Federal  share  of 
compensation  for  insured  losses  under 
the  Program. 

•  For  Existing  (in-force)  policies 
issued  before  the  date  of  enactment 
(November  26,  2002),  the  Act  requires 
that  disclosure  to  the  policyholder  be 
made  not  later  than  90  days  after 
November  26,  2002; 

,    •  For  policies  issued  within  90  days 
of  November  26,  2002,  the  Act  requires 
the  disclosure  to  the  policyholder  be 
made  at  the  time  of  offer,  purchase  and 
renewal  of  the  policy;  and 

•  For  policies  issued  more  than  90 
days  after  November  26,  2002,  the  Act 
requires  disclosure  on  a  separate  line 
item  in  the  policy  at  the  time  of  offer, 
purchase  and  renewal  of  the  policy. 

What  Disclosures  (or  Statements)  Are 
Required  by  the  Reinstatement 
Provisions  in  Section  105(c)  of  the  Act? 

Section  105(c)  of  the  Act  allows  an 
insurer  to  reinstate  preexisting 
exclusions  of  coverage  for  an  act  of 
terrorism  in  a  contract  for  property  and 
casualty  insurance  that  is  in  force  on  the 
date  of  enactment,  notwithstanding  the 
general  nullification  and  general 
preemption  of  terrorism  exclusions  in 
force  on  the  date  of  enactment  of  the  Act 
in  section  105(a)  and  (b),  but  only  if  (1) 
the  insurer  has  received  a  written 
statement  from  the  insured  that 
affirmatively  authorizes  such 
reinstatement  or  (2)  if  (A)  the  insured 
fails  to  pay  any  increased  premium 
charged  by  the  insurer  for  providing 
such  terrorism  coverage  and  (B)  the 
insurer  provided  notice,  at  least  30  days 
before  any  such  reinstatement  of  (i)  the 
increased  premium  for  such  terrorism 
coverage  and  (ii)  the  rights  of  the 
insured  with  respect  to  such  coverage, 
including  the  date  upon  which  the 
exclusion  would  be  reinstated  if  no 
payment  is  received. 

How  May  an  Insurer  Comply  V/i]^  the 
Disclosure  Requirements  of  Section 
103(b)  (2)(A)  if  There  Is  No  Change  in 
the  Premium? 

Prior  to  the  issuance  of  regulations  or 
further  guidance  by  Treasury,  any 
insurer  that  uses  the  Model  Form  No.  2 


attached  to  the  model  bulletin  on 
Terrorism  Risk  Insurance  dated 
November  26,  2002,  of  the  National 
Association  of  Insurance  Commissioners 
(NAIC),  and  posted  on  the  NAIC  Web 
site  at  http://www.naic.org/pressroom/ 
releases/disclosejtwojinal.pdf,  as  a 
policyholder  disclosure  form  for  in- 
force  policies,  if  the  insurer  makes  no 
change  in  die  existing  premium,  will  be 
deemed  by  Treasury  to  be  in  compliance 
with  section  103(b)(2)(A). 

How  May  an  Insurer  Comply  With  the 
Disclosure  Requirements  of  Section 
103(b)(2)(B)  for  Policies  Issued  Within 
90  Days  of  Enactment? 

Either  NAIC  Model  Disclosure  Form 
No.  1  which  is  posted  on  the  NAIC  Web 
site  at  http://www.naic.org/pressroom/ 
releases/disclosejonejinal.pdf,  or 
NAIC  Model  Disclosure  Form  No.  2 
which  is  posted  on  the  NAIC  Web  site 
at  http://www.naic.org/pressroom/ 
releases/disclosejtwojinal.pdf,  may  be 
modified  as  appropriate  by  insurers  for 
the  particular  policy  and  used  for 
policies  issued  within  90  days  of 
enactment.  Prior  to  the  issuance  of 
regulations  or  further  guidance  by 
Treasury,  any  insurer  that  modifies  as 
appropriate  and  uses  either  of  these 
model  disclosure  forms  as  its  disclosure 
for  policies  issued  within  90  days  of 
enactment  of  the  Act  will  be  deemed  by 
Treasury  to  be  in  compliance  with  the 
section  103(b)(2)(B)  disclosure 
requirements. 

May  an  Insurer  Use  the  Same  Form  To 
Comply  With  the  Reinstatement 
Requirements  of  Section  105(c)  and  the 
Disclosure  Requirements  of  Section 
103(b)(2)(A)  if  Applicable?   ' 

Yes.  Prior  to  the  issuance  of 
regulations  or  further  guidance  by 
Treasury,  if  applicable  to  an  existing  . 
policyholder,  e.g.  for  in-force  policies 
where  there  is  a  change  of  premium. 
Treasury  v«ll  deem  disclosure  by  an 
insurer  to  an  existing  policyholder  using 
NAIC  Model  Disclosure  Form  1,  posted 
on  the  NAIC  Web  site  at  http:// 
www.naic.org/pressroom/releases/ 
disclose_oneJinal.pdf,  to  comply  with 
the  disclosure  requirements  of  section 
105(c)  of  the  Act,  as  well  as  with  the 
requirements  of  section  103(b)(2)(A). 

Is  This  Interim  Guidance  the  Exclusive 
Means  by  Which  an  Insurer  May 
Comply  With  Disclosure  or 
Reinstatement  Requirements  of  the  Act? 

No.  This  interim  guidance  concerning 
certain  disclosures  as  specified  above 
may  be  relied  upon  by  insurers  as  a  safe 
haihor  in  complying  with  these 
requirements  of  the  Act  imtil 
regulations  or  further  guidance  is  issued 


by  Treasury,  but  it  is  not  the  exclusive 
means  by  which  an  insurer  may  comply 
with  these  requirements  of  the  Act. 

How  May  an  Insurer  Comply  With  the 
"Separate  Line  Item"  Requirement  in 
Section  103(b)(2)(C)  for  Policies  Issued 
More  Than  90  Days  After  the  Date  of 
Enactment? 

Treasury  will  be  issuing  additional 
interim  guidance  as  appropriate,  and 
will  be  issuing  regulations  concerning 
other  disclosure  requirements,  such  as 
the  separate  line  item  disclosiu^ 
requirement. 

May  an  Insurer  Comply  With  the 
Disclosure  Requirements  of  the  Act 
Through  a  Broker  or  Other  Agent? 

Yes.  In  many  situations,  commercial 
property  and  casualty  insurance  is 
proctired  for  policyholders  through  an 
insurance  broker  or  other  intermediary 
acting  as  agent  for  the  insurer.  Prior  to 
the  issuance  of  regulations  or  further 
guidance  by  Treasury,  if  the  normal 
form  of  communication  between  an 
insurer  and  the  policyholder  is  through 
an  insurance  broker  (or  other 
intermediary  acting  as  agent  for  the 
insurer),  an  insurer  may  provide  the 
Act's  required  disclosures  through  such 
agents.  While  this  interim  guidance 
permits  an  insurer  to  provide 
disclosures  to  its  policyholders  through 
an  insurance  broker  or  other  agent,  the 
responsibility  for  ensuring  that  such 
disclosiues  are  provided  to 
policyholders  still  rests  with  the 
insurer. 

B.  Mandatory  Availability 

What  Does  "Make  Available"  Mean? 

From  enactment  through  the  end  of 
Program  Year  2  (December  31,  2004), 
section  103(c)(1)  of  the  Act  requires  that 
an  insurer: 

(A)  Shall  make  available,  in  all  of  its 
property  and  casualty  insurance  policies, 
coverage  for  insured  losses;  emd 

(B)  Shall  make  available  property  and 
casualty  insurance  coverage  for  insured 
losses  that  does  not  differ  materially  from  the 
terms,  amounts,  and  other  coverage 
limitations  applicable  to  losses  arising  from 
events  other  than  acts  of  terrorism. 

Until  Treasury  issues  regulations  or 
provides  further  guidance  on  the 
requirements  of  section  103(c),  "make 
available"  means  an  insurer  is  required 
to  offer  coverage  to  a  policyholder  for 
acts  of  terrorism  (as  defined  in  the  Act) 
that  does  not  differ  materially  fitim  the 
terms,  amounts,  and  other  coverage 
limitations  offered  to  the  policyholder 
for  losses  frvm  events  other  than  acts  of 
.  terrorism.  For  example,  compliance 
with  "make  available"  means  that 
insurers  offer  coverage  for  acts  of 
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terrorism  (as  defined  in  the  Act)  at 
deductibles  and  limits  that  do  not  differ 
materially  from  the  coverage  provided 
for  other  perils. 

For  the  purposes  of  this  interim 
guidance,  the  "make  available" 
requirement  does  not  mean  that  insurers 
must  make  available  coverage  for  all 
types  of  risks.  For  example,  if  an  insurer 
does  not  cover  all  types  of  risks,  either 
because  the  insurer  is  outside  of  direct 
State  regulatory  oversight  or  a  State 
permits  exclusions  for  certain  types  of 
losses  [e.g.,  nuclear,  biological,  or 
chemical  events)  an  insurer  would  not 
be  required  to  make  such  coverage 
available. 

This  interim  guidance  is  consistent 
with  the  Act's  stated  purpose  of 
ensuring  widespread  availability  of 
terrorism  risk  insurance  while 
preserving  State  insurance  regulation. 
During  the  course  of  implementing  the 
Program,  Treasury  will  be  monitoring 
the  pricing  and  availability  of  terrorism 
risk  insurance  coverage  as  part  of  the 
Act's  requirements  that  Treasury  study 
the  effectiveness  of  the  Program  (section 
108(d)(1))  and  compile  information  on 
the  premiimi  rates  of  insurers  (section 
104(f)). 

How  May  Insurers  Comply  With  the 
"Make  Available"  Provision? 

For  purposes  of  this  interim  guidance, 
an  insurer  that  makes  a  formal  offer  of 
coverage  to  a,policyholder  that  does  not 
differ  materially  from  the  terms  (other 
than  price),  amounts  and  other  coverage 
limitations  offered  to  the  policyholder 
will  be  deemed  in  compliance  with  the 
"make  available"  requirement. 

May  an  Insurer  Offer  Coverage  for  Acts 
of  "Terrorism  (as  Defined  in  the  Act) 
That  Differs  Materially  From  the  Terms, 
Amounts,  and  Other  Coverage 
Limitations  for  Losses  Arising  From 
Events  Other  Than  Acts  of  Terrorism? 

For  the  purposes  of  this  interim 
guidance,  an  insurer  may  offer  coverage 
that  is  on  different  terms,  amounts,  or 
coverage  limitations  as  long  as  the 
insurer  satisfies  the  "make  available" 
requirements  (as  described  in  the 
previous  question  and  answer)  and  as 
long  as  such  offers  do  not  violate  any 
State  laws  or  regulations.  For  example, 
in  a  State  that  requires  the  provision  of 
full  coverage  without  ^y  exclusion,  the 
Act  would  not  preempt  that  State's 
preexisting  requirements.  In  contrast,  if 
a  State  permits  certain  exclusions  or 
allows  for  other  limitations,  or  if  an 
insurance  policy  is  not  directly 
governed  by  State  requirements,  then 
after  first  satisfying  the  "make 
available"  requirement  (as  described  in 
the  previous  question  and  answer),  an 


insurer  could  offer  limited  coverage  or 
coverage  with  exclusions. 

C.  Property  and  Casualty  Insurance  and 
Direct  Earned  Premium 

What  Types  of  Property  and  Casualty 
Insurance  Are  Covered  by  the  Program? 

Section  102(12)  of  the  Act  defines 
property  and  casualty  insurance  to 
mean  commercial  lines  of  property  and 
casualty  insurance,  including  excess 
insurance,  workers'  compensation 
insurance,  and  surety  insurance. 

As  interim  guidance  prior  to  the 
issuance  of  regulations.  Treasury  deems 
the  following  lines  of  insurance  from 
the  NAIC's  &diibit  of  Premiums  and 
Losses  (commonly  known  as  Statutory 
Page  14)  to  be  included  in  the  Program: 
Line  1 — Fire;  Line  2.1 — Allied  Lines; 
Line  3 — Farmowners  Multiple  Peril; 
Line  5.1 — Commercial  Multiple  Peril 
(non-liability  portion);  Line  5.2 — 
Commerciaf  Multiple  Peril  (liability 
portion);  Line  8 — Ocean  Marine;  Line 
9 — Inland  Marine;  Line  16 — Workers' 
Compensation;  Line  17 — Other  Liability; 
Line  18 — Products  Liability;  Line  19.3 — 
Commercial  Auto  No-Fault  (personal 
injury  protection);  Line  19.4 — Other 
Commercial  Auto  Liability;  Line  21.2 — 
Commercial  Auto  Physical  Damage; 
Line  22— Aircraft  (all  perils);  Line  24 — 
Surety;  Line  26 — Burglary  and  Theft; 
and  Line  27 — Boiler  and  Machinery. 

Section  102(12)  (B)  of  the  Act  lists 
types  of  insurance  coverage  that  are 
excluded  from  the  Program.  These  are 
private  mortgage  or  title  insurance; 
financial  guaranty  insurance  issued  by 
monoline  financial  guaranty  insurance 
corporations;  insurance  for  medical 
malpractice;  health  or  life  insurance, 
including  group  life  insurance;  flood 
insurance  provided  under  the  National 
Flood  Insurance  Act  of  1968;  and 
reinsurance  or  retrocessional 
reinsurance. 

In  addition,  the  Act  excludes, 
"Federal  crop  insurance  issued  or 
reinsured  under  the  Federal  Crop 
Insurance  Act,  or  any  other  type  of  crop 
or  livestock  insurance  that  is  privately 
issued  or  reinsured."  As  interim 
guidance  to  facilitate  implementation. 
Treasury  deems  the  phrase  "any  other 
type  of  crop  or  livestock  insurance  that 
is  privately  issued  or  reinsured"  to 
mean  Multiple  Peril  Crop  insurance 
reported  on  Line  2.2  of  the  NAIC's 
Exhibit  of  Premiimis  and  Losses 
(commonly  known  as  Statutory  Page 
14). 

How  Is  Direct  Earned  Premium 
Measured? 

The  Act  contains  the  term  "direct 
earned  premium."  The  Act  specifies  an 


insurer's  direct  earned  premiums  over  a 
given  calendar  year  as  the  deductible 
base  for  purposes  of  calculating  an 
"insurer  deductible"  as  defined  in 
section  102(7)  of  the  Act.  For  purposes 
of  interim  guidance  to  enable  insurers 
that  report  to  the  NAIC  to  calculate  their 
"insurer  deductible"  and  to  facilitate 
immediate  implementation  of  the 
Program,  the  term  "direct  earned 
premium"  means  the  direct  premiums 
earned  as  reported  to  the  NAIC  in  the 
Annual  Statement  in  column  2  of  the 
Exhibit  of  Premiums  and  Losses 
(commonly  known  as  Statutory  Page 
14).  Treasury  will  be  issuing  additional 
guidance  for  entities  covered  under  the 
Program  that  do  not  report  to  the  NAIC. 

Dated:  December  3,  2002. 
Peter  R.  Fisher, 

Under  Secretary  of  the  Treasury. 
(PR  Doc.  02-31256  Filed  12-10-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Study  of  the 
Impact  of  Threat  of  Terrorism  on 
Availability  of  Group  Life  Insurance 

AGENCY:  Department  of  the  Treasury, 

Departmental  Offices. 

action:  Notice;  request  for  comments. 


SUMMARY:  Recently  enacted  terrorism 
insurance  legislation  requires  the 
Secretary  of  the  Treasury  (Treasury)  to 
study,  on  an  expedited  basis,  whether 
adequate  and  affordable  catastrophe 
reinsurance  for  acts  of  terrorism  is 
available  to  life  insurers  in  the  United 
States  that  issue  group  life  insurance, 
and  the  extent  to  which  the  threat  of 
terrorism  is  reducing  the  availability  of 
group  life  insurance  for  consumers  in 
the  United  States.  To  assist  in  this 
study,  the  Treasury  is  soliciting 
conmients  on  the  questions  listed 
below. 

DATES:  Comments  must  be  in  writing 
and  received  by  January  10,  2003. 
ADDRESSES:  Send  comments  by  e-mail  to 
gmupIifestudy®do.treas.gov.  Please 
include  your  name,  affiliation,  address, 
e-mail  address,  and  telephone  number. 
All  submissions  should  be  captioned 
"Comments  on  Group  Life  Insurance 
Study". 

FOR  FURTHER  INFORMATION  CONTACT: 
Lucy  Huffman,  Project  Manager,  Office 
of  Micreeconomic  Analysis,  202-622- 
0198;  John  Worth,  Acting  Director, 
Office  of  Microeconomic  Analysis,  202- 
622-2683;  U.S.  Treasury  Department. 
SUPPLEMENTARY  INFORMATION:  Section 
103(h)  of  the  Terrorism  Risk  Insurance 
Act  of  2002  (Public  Law  No.  107-297) 
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(Act)  requires  the  Treasury  to  study,  on 
an  expedited  basis,  whether  adequate 
and  affordable  catastrophe  reinsurance 
for  acts  of  terrorism  is  available  to  life 
insurers  in  the  United  States  that  offer 
group  life  insurance,  and  the  extent  to 
which  the  threat  of  terrorism  is  reducing 
the  availability  of  group  life  insurance 
coverage  for  consumers  in  the  United 
States.  To  the  extent  that  the  Treasury 
determines  that  such  coverage  is  not  or 
will  not  be  reasonably  available  to  both 
such  insiirers  and  consimiers,  the 
Treasiuy  is  directed  to  apply,  in 
consultation  with  the  National 
Association  of  Insurance 
Commissioners,  the  provisions  of  the 
Act,  as  appropriate,  to  group  life 
insurers;  and  provide  such  restrictions, 
limitations,  or  conditions  with  respect 
to  any  financial  assistance  provided  that 
Treasury  deems  appropriate,  based  on 
this  study. 

The  purpose  of  the  Act  is  to  establish 
a  temporary  Federal  program  that 
provides  for  a  transparent  system  of 
shared  public  and  private  compensation 
for  insured  losses  resulting  from  acts  of 
terrorism,  in  order  to  protect  consumers 
by  addressing  market  disruptions  and 
ensvu-e  the  continued  widespread 
availability  and  affordability  of  property 
and  casualty  insurance  for  terrorism 
risk;  and  to  allow  for  a  transitional 
period  for  the  private  markets  to 
stabilize,  resume  pricing  of  such 
insurance,  and  build  capacity  to  absorb 
any  future  losses,  while  preserving  state 
insurance  regulation  and  consumer 
protections. 

Treasury  is  soliciting  comment  in 
response  to  the  following  questions, 
including  empirical  data  in  support  of 
such  comments  where  appropriate  and 
available. 

L  The  Impact  of  Terrorinn  Risk  on 
Group  Life  Insurers 

1.1  Who  are  the  suppliers  of  the 
.group  life  insurance  in  the  U.S.;  who  are 
the  buyers;  and  how  are  sellers  and 
buyer  brought  together? 

1.2  What  is  the  corporate  status  of 
group  life  insurers?  Are  they  generally 
stand-alone  companies,  or  affiliates  of 
other  corporations?  If  the  latter,  what 
are  the  major  business  interests  of  the 
other  corporations? 

1.3  What  characterizes  group  life 
insurance  offerings?  Please  describe 
typical  terms  of  coverage,  offer  and 
renewal  procedures,  and  other  relevant 
information. 

1.4  How  is  group  life  insurance 
regulated  in  the  U.S.?  Are  there 
significant  differences  in  group  life 
regulation  among  the  states  and,  if  so, 
what  are  these  differences? 


1.5  What  are  the  risk  exposures  of 
customers  and  how  are  they 
concentrated — ^by  locality,  by  type  of 
employer,  other?  What  is  the  annual 
premium  structure  for  these  different 
exposures? 

1.6  What  amounts  of  loss  exposure 
are  typically  reinsured?  Please  describe 
the  structure  of  typical  reinsurance 
contracts,  including  the  period  of 
coverage  and  typical  renewal  process. 

1 . 7  What  was  the  amoimt  of  group 
life  insurance  losses  in  the  terrorist 
attack  of  September  11,  2001;  and  how 
was  it  distributed — losses  to  insurers 
versus  losses  to  reinsurers?  How  was  it 
distributed  within  each  group? 

1.8  What  was  the  availability  and 
price  of  reinsurance  in  the  period  before 
and  following  September  11,  2001,  for 
group  life  insurance?  What  is  it  today? 
Please  be  specific  by  type  ami  amount 
of  coverage  available,  deductible, 
sublimit,  renewability,  and  other 
relevant  characteristics. 

1 .9  What  is  the  cmxent  capacity  of 
group  life  insurers  in  the  U.S.  to  bear 
terrorism  risk,  individually  and  as 
affiliates  of  other  companies,  taking  into 
consideration  their  reinsurance 
situation?  Please  provide  empirical 
support  for  responses  as  available  and 
appropriate. 

1.10  Are  there  other  sources  of 
protection  for  terrorism  risks  in  group 
life  insurance,  e.g.,  though  capital 
markets?  To  what  extent  are  these 
sources  used  currently?  What  are  the 
issues  associated  with  expanded  use  of 
these  sources? 

1.11  Please  address  and  provide 
empirical  support  for  whether  group  life 
insurers  have  reasonable  access  to 
adequate  and  affordable  catastrophe 
reinsurance,  and,  if  not,  why  inclusion 
in  the  Act  would  correct  this  situation. 
In  so  doing,  please  compare  the 
magnitude  and  scope  of  the  situation  of 
group  life  insurers  to  the  situation 
previous  to  the  passage  of  the  Act  of 
those  property  and  casualty  insurers 
that  are  included  in  the  Act. 

n.  The  Impact  of  Terrorism  Risk  on 
Group  Life  Insurance  Markets 

2.1  Please  describe  in  detail,  current 
group  life  insurance  market  conditions, 
including  availability  and  pricing,  by 
type  and  location  of  employers  and 
other  purchasers. 

2.2  What  is  the  impact  of  terrorism 
risk  on  group  life  insurance  availability 
for  employees  and  other  con?    ners? 
Please  describe  in  as  much  doiail  as 
possible  which  employees  and  other 
consumers  have  been  significantly 
affected,  including  availability  and 
pricing,  by  type  and  location  of 


employer  or  other  purchaser  of  group 
life  coverage. 

2.3  What  is  the  cost  and  availability 
of  alternative  sources  of  life  insurance 
coverage  for  those  employees  and  other 
consumers  affected  by  the  reduced 
availability  and  affordability  of  group 
life  insurance? 

2.4  Please  explain  and  provide 
empirical  support  concerning  the  extent 
to  which  the  threat  of  terrorism  is 
reducing  reasonable  availability  of 
group  life  insurance  coverage  for 
employees  and  other  consvuners  in  the 
U.S.,  and  whether  it  would  continue  to 
be  reduced  if  group  life  insuirers 
continue  to  be  excluded  from  the 
Program.  Please  compare  the  magnitude 
and  scope  of  the  impact  on  consumers 
of  not  including  group  life  insurance  to 
the  impact  on  consumers  previous  to 
the  passage  of  the  Act  of  those  property 
and  casualty  insurance  lines  covered 
under  the  Act.  Please  explain  how 
inclusion  would  correct  this  situation. 

m.  The  Potential  for  Inclusion  in  the 
Federal  Program 

3.1    Treasury  presumes  that,  if  it 
would  be  appropriate  to  include  group 
life  insurance  under  the  Act,  Treasury 
would  apply  the  current  provisions  of 
the  Act  to  group  life  insurers.  If  this  is 
not  the  case,  please  discuss  and  provide 
a  detailed  explanation  of  the  changes 
that  would  need  to  be  made  to 
implement  the  Program  for  group  life 
insurers.  Please  include  discussion  of 
any  operational  difficulties  with 
applying  the  current  provisions  in  the 
Act  to  group  life  insurers,  any  other 
characteristics  of  group  life  insurance 
that  should  be  considered  with  respect 
to  any  financial  assistance  if  group  life 
insurers  were  included  imder  the  Act, 
and  the  benefits  and  costs,  including 
administrative  costs,  of  any  proposed 
changes  to  the  provisions  for  group  life 
insurers. 

Dated:  December  3,  2002. 
Mark  Warshawsky, 

Deputy  Assistant  Secretary  for  Economic 
Policy.  Microeconomic  Analysis. 
[PR  Doc.  02-31211  Filed  12-10-02;  8:45  am) 

BMJJNG  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttte  Area  1  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  New  York,  Connecticut, 
Massachusetts,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 
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action:  Notice. 


summary:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Tuesday,  March  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227.  or 
718-488-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  March  25,  2003  from  1  pm 
EST  to  3  pm  EST  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street. 
Brooklyn,  NY  11021,  or  post  comments 
to  the  Web  site:  http:// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the  following: 
Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  November  27.  2002. 
Maryclare  Whitehead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 

IFR  Doc.  02-31226  Filed  12-10-02;  8:45  am) 
■LUNGCOOC  M30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  1  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  New  York,  Connecticut, 
Massachusetts,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Tuesday,  February  25,  2003. 


FOR  FURTHER  MF0RMAT10N  CONTACT: 

Marisa  Knispel  at  1-888-912-1227,  or 
718-488-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  February  25.  2003  from  1  pm 
EST  to  3  pm  EST  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557.  or 
write  Marisa  Knispel.  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street, 
Brooklyn.  NY  11021,  or  post  comments 
to  the  Web  site:  http:// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  November  27,  2002. 
Maryclare  Whitehead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 
IFR  Doc.  02-31227  Filed  12-10-02;  8:45  am) 

BHXING  COOE  4a3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  IDepartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For 
Payment  of  United  States  Savings 
Bonds/Notes  and/or  Related  Checks  in 
an  Amount  Not  Exceeding  $1 .000  By 


The  Survivor  of  a  Deceased  Owner 
Whose  Estate  is  Not  Being 
Administered. 

DATES:  Written  comments  should  be 
received  on  or  before  February  11,  2003, 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.Thorpe@pbd.treas.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Payment  of 
United  States  Savings  Bonds/Notes  and/ 
or  Related  Checks  in  an  Amount  Not 
Exceeding  $1 ,000  By  The  Survivor  Of  A 
Deceased  Owner  Whose  Estate  Is  Not 
Being  Administered. 

OMB  Number:  1535-0035. 

Form  Number:  PD  F  4881. 

Abstract:  The  information  is 
requested  from  the  survivors  of 
deceased  bond  owners  to  apply  for 
proceeds  from  bonds,  or  related  checks. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3.965. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  991. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  December  4.  2002. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  02-31180  Filed  12-10-02;  8:45  am) 

MJJNG  COM  4mO-3>-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  Of  the  Public  Debt 

Proposed  Collection:  Comment 
R««|uest 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  by 
Voluntary  Guardian  of  Incapacitated 
Owner  of  United  States  Savings  Bonds/ 
Notes. 

DATES:  Written  comments  should  be 
received  on  or  before  February  11,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@pbd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  by  Voluntary 
Guardian  of  Incapacitated  Owner  of 
United  States  Savings  Bonds/Notes. 

OMB  Number:  1535-0036. 

Form  Number:  PD  F  2513. 

Abstract:  The  information  is 
requested  to  establish  the  right  of  a 
voluntary  guardian  to  act  on  behalf  of  an 
incompetent  bond  owner. 

Current  Actions:  None. 

Type  o/flev/ew.- Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,650. 

Estimated  Time  Per  Respondent:  20 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  2,600. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  "nhance  the 
quality,  utility,  and  clar  ty  of  the 
information  to  be  colk  led;  (d)  ways  to 
minimize  the  burden  oi  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  4,  2002. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
[FR  Doc.  02-31181  Filed  12-10-02;  8:45  am] 

BILLING  COOE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Description  of  United 
States  Savings  Bonds/Notes  and 
Description  of  United  States  Savings 
Bonds  Series  HH/H. 
DATES:  Written  comments  should  be 
received  on  or  before  February  11,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.Thorpe@pbd.treas.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  te  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Description  of  United  States 
Savings  Bonds/Notes  and  Description  of 
United  States  Savings  Bonds  Series  HH/ 
H. 

OMB  Number:  1535-0064. 

Form  Numbers:  PD  F  1980  and  PD  F 
2490. 

Abstract:  The  information  is 
requested  to  establish  the  ovraer  of 
savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
19,000. 

Estimated  Time  Per  Respondent:  6  - 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,900. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  4,  2002. 
Vicki  S.  Tliorpe, 

Manager.  Graphics.  Printing  and  Records 
Branch. 
IFR  Doc.  02-31182  Filed  12-10-02;  8:45  am] 
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summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  for  Relief  on 
Account  of  Loss,  Theft,  or  Destruction  of 
United  States  Savings  and  Retirement 
Seciuities  and  Supplemental  Statement 
Concerning  United  States  Securities. 

DATES:  Written  comments  should  be 
received  on  or  before  February  11,  2002, 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg. 
WV  26106-1328.  or 
Vicki.Thorpe@pbd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg.  WV  26106^1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Application  For  Relief  on 
Accoimt  of  Loss,  Theft  or  Destruction  of 
United  States  Savings  and  Retirement 
Securities  and  Supplemental  Statement 
Concerning  United  States  Securities. 

OMB  Number:  1535-0013. 

Form  Numbers:  PD  F  1048  and  PD  F 
2243. 

Abstract:  The  information  is 
requested  to  issue  owners  substitute 
securities  or  payment  in  lieu  of  lost, 
stolen  or  destroyed  securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
80.000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  26.400. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 


be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  4,  2002. 
Vicki  S.  Thorpe, 

Manager,  Gmphics,  Printing,  and  Records 
Branch. 
[FR  Doc.  02-31183  Filed  12-10-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 

[Docket  S-051] 
RIN  1218-AB51 

Hre  Protection  in  Shipyard 
Employment 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
ACTION:  Proposed  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
proposing  fire  protection  standards  for 
shipyard  emplo)rment  that  were 
developed  through  a  negotiated 
rulemaking  process.  This  proposed 
standard  is  based  on  the 
recommendations  of  the  Fire  Protection 
in  Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee  and  is 
a  comprehensive  standard  for  the 
protection  of  shipyard  employment 
workers  from  the  hazards  of  fire  on  land 
side  and  on  board  vessels.  The  proposed 
standard  reflects  new  technologies  and 
ciurent  national  consensus  standards. 
The  proposal  collects  all  fire-related 
safety  practices  into  a  single  subpart, 
which  will  make  them  more  accessible 
and  more  easily  understood  by 
employers  and  employees.  The  standard 
will  provide  increased  protection  of 
shipyard  employment  workers  from  fire 
hazards. 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  sent)  by 
March  11.  2003. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  March  11.  2003.  (Please  see  the 
SUPPlfMENTARY  INFORMATION  provided 
below  for  additional  information  on 
submitting  comments.) 
ADDRESSES:  Regular  mail,  express 
delivery,  hand-delivery,  and  messenger 
service:  You  must  submit  three  copies  of 
your  comments  and  attachments  to  the 
OSHA  Docket  Office.  Docket  No.  H- 
OllG.  Room  N-2625.  U.S.  Department 
of  Labor.  200  Constitution  Avenue. 
NW..  Washington,  DC.  20210.  OSHA 
Docket  Office  and  Department  of  Labor 
hours  of  operation  are  8:15  a.m.  to  4:45 
p.m.,  e.s.t. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 


notice.  Docket  No.  H-OllG,  in  your 
comments. 

Electronic:  You  may  submit 
comments  through  the  Internet  at  http:/ 
/ecomments.osha.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  and  press  inquiries, 
contact  Ms.  Bonnie  Friedman.  OSHA, 
Office  of  biformation  and  Consumer 
Affairs,  N-3647,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210; 
telephone:  (202)  693-1999.  For 
additional  copies  of  this  Federal 
Register  notice,  contact  OSHA,  Office  of 
Publications.  U.S.  Department  of  Labor, 
Room  N-3101.  200  Constitution 
Avenue.  NW..  Washington.  DC.  20210; 
telephone  (202)  693-1888.  Electronic 
copies  of  this  Federal  Register  notice,  as 
well  as  news  releases  and  other  relevant 
documents,  are  available  at  OSHA's  web 
page  on  the  Internet  at  http:// 
www.osha.gov. 

SUPPLEMENTARY  INFORMATION: 

Submission  of  Comments  on  This 
Notice  and  Internet  Access  to 
Comments  and  Submissions 

You  may  submit  comments  in 
response  to  this  notice  by  (1)  hard  copy, 
or  (2)  FAX  transmission  (facsimile),  or 
(3)  electronically  through  the  OSHA 
Webpage.  Please  note  that  you  cannot 
attach  materials,  such  as  studies  or 
journal  articles,  to  electronic  comments. 
If  you  have  additional  materials,  you 
must  submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name.  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at 
(202)-693-2350  for  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service.  All  comments  and  submissions 
will  be  available  for  inspection  and 
copying  at  the  OSHA  Docket  Office  at 
the  address  above.  Comments  and 
submissions  posted  on  OSHA's 
Webpage  are  available  at  http:// 
www.osha.gov.  OSHA  cautions  you 
about  submitting  personal  information 
such  as  social  security  numbers  and 
birth  dates.  Contact  the  OSHA  Docket 
Office  at  (202)-693-2350  for 
information  about  materials  not 
available  through  the  OSHA  Webpage 
and  for  assistance  in  using  the  Webpage 
to  locate  docket  submissions. 


Table  of  Contents 

This  Preamble  to  the  proposed 
standard  is  organized  into  the  following 
sections: 

I.  Background  ' 

II.  The  Fire  Protection  in  Shipyard 

Employment  Negotiated  Rulemaking 
Advisory  Committee 

III.  Pertinent  Legal  Authority 

IV.  Summary  and  Explanation  of  Proposal 

V.  Summary  of  the  Preliminary  Economic 

and  Initial  Regulatory  Flexibility 
Screening  Analyses 

VI.  OMB  Review  under  the  Paperwork 

Reduction  Act  of  1995 

VII.  Public  Participation 
VIII  State  Plan  Standards 

IX.  Federalism 

X.  Unfunded  Mandates 

XI.  Authority  and  Signature 

I.  Background 

Employees  in  shipyard  employment 
are  subject  to  a  high  risk  of  injury  and 
death  from  fires  and  explosions  during 
ship  repair,  shipbuilding,  shipbreaking. 
and  related  work  activities  as  well  as 
firefighting  activities.  Many  of  the  basic 
tasks  involved  in  shipyard  employment 
(also  referred  to  as  just  "shipyards" 
hereafter),  such  as  welding,  grinding, 
and  cutting  metal  with  torches,  provide 
an  ignition  source  for  fires.  There  are 
also  many  combustible  sources  on 
vessels  and  in  shipyards,  including 
flammable  fuels  and  cargo  on  vessels, 
wood  structures,  building  materials,  and 
litter.  When  cutting  torches  are  used  in 
enclosed  or  confined  spaces,  accidental 
oxygen-enriched  atmospheres  can  cause 
normally  fire  resistant-materials  to 
readily  bum.  When  fires  do  occur, 
employees  are  often  working  in 
confined  or  enclosed  spaces  that  may 
make  escape  difficult  or  impossible,  and 
result  in  atmospheres  of  combustible 
gases,  toxic  fumes,  or  oxygen-depleted 
air. 

Shipyard  employees  are  therefore  at 
risk  from  fires  that  can  result  in  bums, 
death,  explosions,  toxic  gases  and 
fumes,  and  asphyxiation  from  a  lack  of 
oxygen.  Based  on  data  collected  by  the 
Bureau  of  Labor  Statistics,  there  is  an 
annual  average  of  one  fatality,  110  lost- 
workday  "heat/bum"  injuries,  and  more 
than  three  times  that  many  total  injuries 
(Ex.  15). 

In  addition,  employees  are  also  at 
special  risk  when  fighting  fires  in  • 

shipyards.  Fighting  fires  at  shoreside 
facilities  in  shipyards  can  be  similar  to 
structural  firefighting  at  typical 
industrial  manufacturing  facilities.  The 
usual  firefighting  hazards  encountered 
include  compressed  gas  cylinders, 
flammable  liquid  processes  and  storage, 
high-voltage  electric  switches  and 
transformers,  and  high-density 
combustible  materials  storage. 
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Structures  at  shipyards  can  range  bom 
single-story  office  buildings  to 
warehouses  to  massive  fabrication 
shops.  Fires  can  also  be  encountered  in 
tuimel  sections,  rail  cars,  vessel 
components,  and  similar  units  under 
construction,  repair,  or  demolition  at 
the  shipyard  site. 

However,  firefighting  on  board  vessels 
can  be  considerably  different  from 
structural  firefighting.  When  traditional 
structural  firefighting  techniques  are 
used  on  vessel  fires,  the  result  can  be 
catastrophic.  The  potential  is  much 
greater  for  serious  injviry  to  firefighting 
personnel  when  tactics  do  not  reflect 
the  unique  nature  of  ship  firefighting. 
For  example,  there  may  be  little  or  no 
ability  to  ventilate  the  heat,  smoke,  and 
gases  produced  by  a  fire.  Typically,  in 
structural  firefighting,  immediate  steps 
are  taken  to  open  up  the  structure, 
vertically  and  horizontally,  to  remove 
smoke  and  heat.  Hose  lines  are  then 
used  to  attack  the  fire.  When  fighting  a 
ship  fire,  one  of  the  first  steps  that  may 
be  taken  is  to  shut  down  ventilation 
systems  to  close  off  the  fire's 
progression  and  starve  it  of  oxygen. 
Hose  lines  are  used  to  cool  down 
surrounding  metal  decks  and  hulkheads. 
A  defensive  fire-fighting  option  for  large 
or  intense  structural  fires  is  to 
"surround  and  drown';  that  is,  position 
hose  lines  outside  the  structure  and 
apply  voluminous  amounts  of  water 
until  the  fire  goes  out.  Strategic  options 
for  vessel  fires  are  very  limited  and 
nearly  always  require  an  aggressive 
interior  attack.  Small  shipyards  have 
outside  fire  responders.  "These 
mimicipal  or  other  fire  departments  may 
not  have  much  experience  in  fighting 
fires  in  shipyards  or,  especially,  on 
vessels.  Proper  coordination, 
familiarization,  and  training  is    . 
necessary  to  ensure  the  safety  of  outside 
firefighters  who  respond  to  shipyard 
fires. 

Vessel  fires  are  also  more  complicated 
because,  in  most  cases,  outside 
firefighters  seldom  have  the  opportiuity 
to  leam  the  layout  of  the  vessel.  Vessels 
under  construction  or  modification  have 
constantly  changing  structures. 
Firefighters,  operating  under  adverse 
conditions  caused  by  heat  and  smoke, 
can  easily  become  disoriented  or 
confused.  Access  to  the  vessel  may  be 
restricted  by  its  location,  such  as  within 
a  dry  dock,  meaning  that  firefighters 
boarding  the  ship  will  have  to  converge 
on  one  or  two  access  locations.  This  can 
lead  to  congestion  of  persoimel  and 
delays  in  locating  and  extinguishing  the 
fire.  Access  can  also  be  restricted  by 
equipment,  tools,  vessel  components, 
and  structures.  Staging  platforms, 
scaffolding  or  rigging,  cranes,  and  even 


mooring  lines  can  hamper  deploying 
hose  lines  and  positioning  apparatus, 
again  causing  delays  and  confusion. 
Even  with  luirestricted  access  to  the 
vessel,  deploying  hose  lines  can  be 
time-consuming  and  labor  intensive.  To 
attack  a  fire  deep  within  a  ship, 
firefighting  hoses  may  have  to  be 
stretched  hundreds  of  feet,  a  task  that 
requires  time  and  a  lot  of  people. 

Maintaining  an  adequate  supply  of  air 
is  another  tactical  problem  for 
firefighting  operations  on  ships. 
Firefighters  will  usually  be  equipped 
with  self-contained  breathing  apparatus 
(SCBA)  that  optimally  provide  a  30- 
minute  supply,  after  which  the 
compressed  air  bottle  will  have  to  be 
refilled  or  replaced.  Ship  fire-fighting 
operations  can  last  many  hours; 
firefighters  have  to  be  rotated  frequently 
to  resupply  their  SCBA  and  counteract 
fatigue. 

Snips'  fires  also  present  a  problem 
firefighters  do  not  often  have  to  think 
about — introducing  a  large  amoimt  of 
water  into  the  vessel,  so  much  so  that 
the  vessel  can  become  unstable  and 
possibly  capsize  or  sink.  This  potential 
problem  requires  consultation  with 
experts  (such  as  naval  architects  or  U.S. 
Coast  Guard  engineers)  to  assiire  vessel 
stability. 

Radio  conununication  is  another 
complicating  factor  common  to  fighting 
ship  fires.  Steel  bulkheads  and  many 
compartments  in  ships  effectively  block 
and  limit  radio  signal  transmissions.  To 
compensate,  firefighters  have  to  relay 
messages  from  within  the  ship  by 
stationing  personnel  with  radios  close 
enough  that  transmissions  can  be  sent 
and  received.  Other  alternatives  include 
using  runners  or  deploying  hard-wire 
communications  systems.  All  possible 
solutions  to  this  problem  involve 
additional  persoimel,  delays  in 
establishing  command  and  control,  and 
increase  the  potential  for  mishaps. 

Fires  in  shipyard  employment  present 
significant,  serious  hazards  to  those  who 
work  to  control  them.  These  hazards  can 
be  found  in  shipbuilding,  as  well  as  in 
shipbreaking  and  ship  repair.  Because 
firefighters  must  function  on  both  land 
side  and  on  board  vessels,  they  need  a 
single  set  of  standards  and  training  to  do 
so  safely.  Likewise,  other  shipyard 
employees  move  from  ship  to  shore 
frequently  and  need  a  single  standard 
and  training  on  alarms,  evacuation,  and 
the  many  other  response  actions. 

OSHA's  general  industry  standards 
for  fire  protection  are  in  subpart  L,  CFR 
1910.155  through  1910.165.  The 
application  of  subpart  L,  CFR 
1910.155(b).  exempts  maritime 
emplojrments  from  coverage.  Subpart  L 
addresses  typical  lemd-side  fire 


prevention  and  firefighting  conditions 
(fire  extinguishers,  fixed  extinguishing 
systems,  etc.).  OSHA  compliance  policy, 
set  out  in  OSHA  Instruction  STD.2 
addresses  typical  land-side  fire  hazards 
in  shipyards.  Since  the  Agency  has  no 
specific  standards  that  address  the  risks 
of  fire  on  board  vessels  and  vessel 
sections,  OSHA  has  used  the  General 
Duty  Clause  section  5  (a)(1)  of  the 
Occupational  Safety  and  Health  Act  to 
cite  hie  safety  hazards  on  both  land-side 
facilities  and  on  board  vessels  and 
vessel  sections  (also  referred  to  as  just 
"vessels"  hereafter).  To  enforce  the 
General  Duty  Clause,  OSHA  must  show 
the  existence  of  a  hazard,  that  the 
hazard  is  recognized,  that  the  hazard  is 
causing,  or  is  likely  to  cause  serious 
physical  harm  to  employees,  and  that  a 
feasible  means  exists  to  abate  the 
hazard.  To  demonstrate  industry 
recognition  and  feasible  abatement 
measures,  OSHA  has  relied  upon 
standards  published  by  the  Coast  Guard 
and  other  branches  of  the  Federal 
Govenunent  to  identify  hazards  and 
abatement  steps  as  well  as  guidelines 
developed  by  professional  associations 
such  as  the  National  Fire  Protection 
Association  and  the  Marine  Chemists 
Association. 

The  lack  of  a  clear  OSHA  standard  for 
fire  protection  on  vessels,  and  the 
multiplicity  of  guidelines  and  standards 
bom  other  sources  that  potentially 
apply  to  shipyards  can  result  in 
uncertainty  about,  and  gaps  in.  the 
safety  requirements  for  employers  in  the 
shipyard  industry.  The  Agency  has 
preliminarily  concluded  that  codifying 
relevant  issues  for  fire  protection  in 
shipyards  into  a  single  subpart  in  CFR 
part  1915  will  substantially  clarify  an 
employer's  responsibilities  in  protecting 
shipyard  employees  from  fire  hazards. 
The  Agency  believes  that  this,  in  turn, 
will  lead  to  better  protection  for  these 
employees. 

Simply  extending  application  of  the 
current  general  industry  standards  to 
shipyards  would  not  be  appropriate. 
First,  most  of  the  provisions  in  the 
general  industry  standards  have  been  in 
effect  since  1980.  They  would  need 
revision  to  take  into  account 
technological  advances  that  could 
improve  fire  protection  in  shipyard 
employment.  These  advances  are 
recognized  in  the  proposed  new  subpart 
P.  Secondly,  shipyard  employment 
encompasses  many  tasks  and  worksites 
that  are  unique  to  the  maritime 
industry.  Employers,  labor 
representatives  and  professional  and 
trade  associations  have  repeatedly  asked 
OSHA  to  allow  all  shipyard 
employment  to  be  covered  by  a  single 
set  of  standards.  They  point  out  that  the 
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work  situations  found  within  shipyard 
employment  have  more  in  common 
witJi  each  other  than  with  those  in 
general  industry,  and  that  the  hazards 
and  methods  of  controlling  the  hazards 
are  similar  throughout  the  shipyard. 
Finally,  they  point  out  that  the  work  on 
land  and  aboard  the  vessels  is  located 
within  the  same  area  and  performed  by 
the  same  workforce.  Fire  protection 
services  are  usually  provided  by  the 
same  in-yard  plant  or  out-of-yard  fire 
crews  to  all  areas  of  shipyard 
employment.  OSHA's  Negotiated 
Rulemaking  Advisory  Committee  for 
subpart  P  (hereafter  "the  Committee") 
concluded  that  when  fire  response 
crews  find  shipyard  employment  sites 
following  the  same  standard,  the  crews 
are  more  effective  in  their  fire  response 
activities.  OSHA  agrees  and  has 
preliminarily  concluded  that  a  single 
new  standard  addressing  fire  hazards  for 
all  shipyard  employment,  on  land  and 
on  board  vessels,  is  reasonably 
necessary  and  appropriate  to  protect 
shipyard  employees. 

The  Agency  has  also  preliminarily 
concluded  that  there  is  a  significant  risk 
to  employees  of  material  impairment 
from  fires,  explosions,  and  fire-related 
accidents  causing  death,  biuns,  and 
injuries  related  to  fire  and  fighting  fires. 
OSHA  further  concludes  that  the 
proposal's  requirements  for  inspections 
before  beginning  hot  work,  fire  watches, 
fire  planning,  training,  and  other 
provisions  will  help  save  lives  and 
prevent  injuries.  Proposed  subpart  P 
will  substantially  reduce  this  risk  of  fire 
by  recognizing  and,  in  some  cases, 
requiring  new  technology. 

OSHA  established  the  Shipyard 
Employment  Standards  Advisory 
Committee  (SESAC)  in  1990.  SESAC 
was  formed  to  guide  OSHA  in  revising, 
consolidating,  and  modernizing  the 
varying  sets  of  rules  that  were  being 
applied  in  the  shipyard  employment 
industry  into  what  would  ultimately 
become  a  single  comprehensive  set  of 
standards  for  all  shipyard  employment. 
The  new  shipyard  employment 
standards  would  apply  to  all  shipyard 
employment,  regardless  of  geographic 
location.  In  1991  SESAC  began  work  on 
standards  on  fire  protection  for  all 
shipyard  employment.  The  SESAC 
Subcommittee  on  Fire  Protection,  after 
reviewing  pertinent  federal  regulations 
and  guidelines  issued  by  professional 
associations,  drafted  a  shipyard 
emplojrment  fire  protection  standard 
(SESAC,  Ex.  9).  However,  not  all  of  its 
provisions  were  written  in  regulatory 
language  and  the  provisions  did  not 
adckess  all  of  the  issues  that  need  to  be 
considered  in  an  OSHA  rulemaking. 


The  shipyard  employment  workgroup 
of  the  Maritime  Advisory  Committee  on 
Occupational  Safety  and  Health 
(MACOSH)  briefly  discussed  fire 
protection  and  negotiated  rulemaking  at 
its  September  1995  meeting  in  New 
Orleans,  Louisiana.  Members  urged 
OSHA  to  proceed  with  a  fire  protection 
standard,  although  some  members 
suggested  the  MACOSH  shipyard 
employment  workgroup  take  up  the  fire 
protection  issues  if  OSHA  was  unable  to 
do  a  fire  protection  negotiated 
rulemaking. 

On  June  6,  1996,  OSHA  announced  its 
intent  to  establish  a  Fire  Protection  in 
Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee  under 
the  Federal  Advisory  Committee  Act 
(FACA)  and  the  Negotiated  Rulemaking 
Act  (NRA)(61  FR  28824).  The 
Committee  would  negotiate  issues 
associated  with  developing  a  notice  of 
proposed  rulemaking  to  regulate  fire 
hazards  in  shipyard  employment.  The 
Committee  would  be  made  up  of 
representatives  of  the  parties  interested 
in,  or  affected  by,  the  outcome  of  the 
proposed  rule.  OSHA  asked  interested 
parties  to  submit  their  nominations  for 
membership  or  request  representation 
on  the  Committee.  The  Agency  planned 
public  meetings  for  the  Committee  along 
the  United  States  coastlines  in  an  effort 
to  provide  small  employers  with  the 
access  they  needed  to  participate  in  this 
rulemaking  effort. 

II.  The  Fire  Protection  in  Shipyard 
Employment  Negotiated  Rulemaking 
Advisory  Committee 

Negotiated  rulemaking  is  a  process  by 
which  a  proposed  rule  is  developed 
through  negotiation  among  a  committee 
composed  of  representatives  of  all  the 
interests  that  will  be  significantly 
affected  by  the  rule.  Negotiation  allows 
interested  parties  to  discuss  possible 
approaches  to  various  issues  and  arrive 
at  jointly  agreed  or  acceptable 
provisions  for  a  standard.  The 
negotiation  process  involves  a  mutual 
education  of  the  parties  on  the  reasons 
for  different  positions  on  the  issues  as 
well  as  on  the  concerns  about  the 
practical  impact  of  various  approaches. 

The  process  is  started  by  the  Agency's 
identification  of  all  interests  potentially 
affected  by  the  rulemaking  under 
consideration.  To  help  in  this 
identification  process,  the  Agency 
publishes  a  notice  in  the  Federal 
Register,  called  "an  intent  to  negotiate." 
which  identifies  a  preliminary  list  of 
interests  and  requests  public  comment. 
Also  included  in  this  notice  is  a 
statement  that  the  Agency  intends  to 
negotiate  and  develop  a  proposed  rule; 
a  description  of  the  subject  and  scope  of 


the  rule  to  be  developed  and  the  issues 
to  be  considered;  a  proposed  agenda  and 
schedule  for  completing  the  work  of  the 
committee;  and  even  a  possible  list  of 
persons  who  may  be  nominated. 

After  receiving  conunent.  the  Agency 
chooses  an  advisory  committee  of  those 
nominated  to  represent  these  various 
interests.  Representation  on  the 
committee  may  be  direct,  that  is.  each 
member  represents  a  specific  interest,  or 
indirect,  through  coalitions  of  parties 
formed  for  this  purpose.  An  Agency 
representative  is  a  member  of  the 
committee,  representing  the  Federal 
government's  own  set  of  interests.  The 
negotiated  rulemaking  advisory 
committee  is  chaired  by  a  mediator, 
who  facilitates  the  negotiation  process. 

Once  a  negotiated  rulemaking 
committee  reaches  consensus  on  the 
provisions  of  a  proposed  rule,  the 
Agency,  consistent  with  its  legal 
obligations,  uses  this  as  the  basis  of  its 
proposed  standard,  which  is  published 
in  the  Federal  Register.  This  provides 
the  required  public  notice  and  allows 
for  a  public  conunent  period.  Other 
participants  and  other  interested  parties 
retain  their  rights  to  comment, 
participate  in  an  informal  hearing  (if 
requested),  and  seek  judicial  review. 
OSHA  anticipates,  however,  that  the 
pre-proposal  consensus  reached  by  the 
Committee  will  effectively  narrow  the 
number  of  controversial  issues  in  the 
subsequent  rulemaking. 

The  Negotiated  Rulemaking  Act  of 
1990  (5  U.S.C.  561  et  seq.)  (NRA)  allows 
OSHA  to  establish  a  negotiated 
rulemaking  committee  if  it  is 
determined  that  using  the  negotiated 
rulemaking  procedure  is  in  the  public 
interest.  As  noted  above,  OSHA  has 
made  this  determination  for  this 
rulemaking  activity.  Each  committee 
member  participates  in  resolving  the 
interests  and  concerns  of  other  members 
instead  of  leaving  it  up  to  OSHA  to 
bridge  different  points  of  view.  A  key 
principle  of  negotiated  rulemaking  is 
that  agreement  is  reached  by  consensus 
of  all  the  interests.  The  NRA  defines 
consensus  as  unanimous  concurrence 
among  the  interests  represented  on  a 
negotiated  rulemaking  committee, 
unless  the  committee  itself  unanimously 
agrees  to  use  a  different  definition  of 
consensus. 

The  Agency  determined  that  the 
selection  criteria  listed  in  the  NRA  were 
met.  and  that  there  was  a  need  to  issue 
fire  protection  requirements  that  would 
apply  to  all  shipyard  employment. 
Finally,  parties  representing  significant 
interests  requested  that  OSHA  use  the 
negotiated  rulemaking  process  on 
subpart  P  and  acknowledged  the  need 
for  a  new  standard. 
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The  members  of  the  Committee  are: 
Chris  Myskowski,  U.S.  Coast  Guard; 
Paul  Jensen,  NIOSH;  Joseph  V.  Daddura. 
Office  of  Maritime  Standards, 
Occupational  Safety  and  Health 
Administration;  G.  F.  Hurley,  Norfolk 
Naval  Shipyard;  Richard  Diifiy, 
International  Association  of  Firefighters 
(AFL-CIO,  CLC);  E.P.  Kaiser  ,  South 
Tidewater  Association  of  Ship  Repairs, 
Inc.;  Guy  Colonna,  National  Fire 
Protection  Association;  Russ  Sill, 
Portiand  Fire  Bureau;  Alton  Glass, 
United  Steel  Workers  of  America  (AFL- 
CIO,  CLC),  who  was  later  replaced  by 
John  Molovich;  George  Broussard, 
Bollinger's  Shipbuilding  and  Ship 
Repair,  who  was  later  replaced  by  Mark 
Duley,  Walker  Boat  Yard,  Inc.;  Glenn 
Harris,  Ingalls  Shipbuilding;  Donald 
Mozick,  Atlantic  Marine,  who  was  later 
replaced  by  Terry  Guidry,  Bollinger's 
Shipbuilding  and  Ship  Repair;  Michael 
Buchet,  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  who 
was  later  replaced  by  Joseph  Diu«t;  J.D. 
Paulson,  National  Steel  &  Shipbuilding 
Co..  Peter  Schmidt.  Office  of  Specialty 
Compliance  Programs.  Washington  State 
Department  of  Labor  and  Industry. 

■fhe  first  meeting  of  the  Conunittee 
was  held  in  Portiand,  Oregon,  on 
October  15. 16,  and  17. 1996,  and  was 
open  to  the  public,  as  were  all 
subsequent  meetings.  (All  minutes  and 
'  documents  from  the  Committee 
meetings  can  be  foimd  in  Exs.  5-1 
through  5-.  Minutes  were  recorded  by 
OSHA  staff  for  the  Committee.)  During 
this  organizational  meeting,  the 
members  were  charged  with  their  duties 
and  procedural  matters  were  addressed. 
The  members  adopted  ground  rules  for 
the  Committee  and  set  forth  substantive 
issues  that  needed  to  be  resolved.  The 
rulemaking  process  was  explained  in 
depth  to  the  Committee  members,  so 
that  they  would  understand  their  role  in 
the  process.  SESAC's  proposal  on  fire 
protection  in  shipyards  was  given  to  the 
Committee. 

Several  examples  of  firefighting  were 
given  by  members  of  the  Committee  and 
discussions  were  held  after  each 
example,  including  how  small 
businesses  contact  outside  fire 
departments  for  assistance  with 
firefighting.  Workgroups  were 
established  for  the  following  areas:  Fire 
Watch,  Safe  Work  Practices,  Fire 
Response,  and  Fire  Protection.  These 
workgroups  were  charged  with 
producing  a  draft  regulatory  text  and 
rationale  for  their  parts  of  the  safety 
standard.  These  drafts  were  to  include 
definitions  and  several  options  in  areas 
where  the  members  of  the  workgroup 
did  not  agree.  The  Committee  agreed  to 
include  sea  trials  in  the  scope  of  this 


regulation.  Also  at  this  meeting,  an 
overview  and  history  of  the  SESAC 
Draft  Proposed  Standard  for  Fire 
Protection  was  presented  by  a  member 
of  SESAC's  workg?t)up.  The  draft,  text, 
and  rationale  of  SESAC's 
recommendations  were  reviewed.  As 
was  to  become  routine  at  meetings,  the 
Committee  and  other  participants 
toured  nearby  shipyards.  They  were 
MarCom  Inc.,  Vancouver,  Washington 
(small  shipyard);  Diversified  Mtuint; 
Incorporated,  Portiand,  Oregon  (small 
shipyard);  and  Cascade  General, 
Portiand.  Oregon  (large  shipyard). 

The  second  Committee  meeting  was 
held  in  Jacksonville.  Florida  on 
February  4,  5,  and  6. 1997.  The 
Committee  discussed  several  key  issues: 
Should  subpart  P — Fire  Protection  for 
Shipyard  Employment — apply  to  all 
shipyard  employment?  How  will  tho 
standard  affect  out-of-yard/plant 
firefighters  such  as  those  employed  by 
a  mimicipal  fire  department?  What 
controls  and  work  practices  will  provide 
adequate  protection  for  workers?  Should 
OSHA  require  hot  work  permits? 
Should  OSHA  require  training  for  all 
firefighters?  Should  OSHA  incorporate 
U.S.  Coast  Guard  regulations  in  this 
standard?  Is  there  any  difference  in 
controls  and  work  practices  on  land- 
side  verses  on  board  vessels  and  vessel 
sections?  Should  OSHA  require  the 
employer  to  secure  (deactivate)  all 
firefighting  systems  on  board  vessels 
when  they  arrive  in  the  yard?  Should 
OSHA  require  each  shipyard  to  have  an 
in-yard/plant  fire  brigade?  Should 
OSHA  require  written  fire  plans  for  land 
side  and  on  board  vessels?  If  so.  what 
provisions  need  to  be  included  in  the 
plans?  Should  OSHA  include  a 
requirement  for  de-watering  (rerhoval  of 
firefighting  water  frxinvthe  vessel)  of 
vessels  when  fighting  a  fire  on  board  a 
vessel?  What  advances  in  fire 
technology  have  occu. red  since  OSHA's 
general  industry  standards  were 
published  that  should  be  incorporated 
into  the  shipyard  employment  standard? 
Should  OSHA  include  technical 
information  in  an  appendix  or 
appendices?  If  so.  should  appendices  be 
mandatory? 

The  Committee  had  a  lengthy 
discussion  about  OSHA's  jurisdiction. 
OSHA  has  no  jurisdiction  over 
municipal  firefighters,  but  states  and 
territories  with  OSHA-approved  State 
Plans  are  required  to  have  standards  for 
state,  county,  and  local  government 
entities  that  are  at  least  as  protective  as 
Federal  OSHA's. 

Small  employer  representatives 
included:  T.L.  James  &  Company, 
Houma.  Louisiana;  Halter  Marine.  New 
Orleans,  Louisiana;  and  Alabama 


Shipyard/ Atiantic  Marine,  Mobile 
Alabama.  A  Chicago  municipal 
firefighter  also  attended.  Committee 
members  and  the  public  participants  at 
this  meeting  took  a  tour  of  Atiantic 
Marine  (small  shipyard). 

A  Fire  Watch  section  workgroup  met 
at  Charleston,  South  Carolina,  on  March 
18, 1997.  The  workgroup  was  tasked 
with  developing  proposals  to  be 
presented  to  the  full  Committee. 
Discussions  included  the  Navy's 
NAVSEA  00907  Fire  Prevention  and 
Housekeeping  standard  of  September 
13, 1996.  The  workgroup  agreed  that 
NAVSEA  00907  was  not  applicable  to 
the  safety  of  workers  because  its  focus 
was  on  the  protection  of  property.  The 
workgroup  also  agreed  on  two  proposals 
to  present  to  the  full  Committee:  That  an 
employee  performing  hot  work  should 
never  be  his  or  her  own  fire  watch,  and 
that  training  requirements  should  be 
performance  oriented.  For  example,  for 
training  employers  could  use  stand-up 
tool-box  safety  meetings  or  written 
training  documents  as  a  basis  for 
appropriate  training  sessions. 
Suggestions  for  identifying  a  fire  watch 
included:  Stickers  on  hats,  arm  bands, 
and  vests.  The  topic  of  live-fire  training 
was  raised  as  an  issue  for  the  full 
Committee  to  consider. 

The  third  public  meeting  of  the 
Committee  was  held  in  Lockport, 
Louisiana,  on  April  8,  9,  and  10. 1997 
(Ex.  5-3).  The  Committee's  workgroups 
continued  working  on  the  issues  of 
scope  and  application,  controls  and 
work  practices,  fire  brigades,  written  fire 
plans,  technological  advances  in  fire 
protection,  costs  of  fire  protection,  and 
appendices.  There  were  discussions 
about  small  employer  difficulties  and  on 
Coast  Guard  jurisdiction  over  vessels 
during  sea  trials.  Preliminary  drafts  of 
proposed  changes  and  preamble 
language  were  circulated  among 
committee  members  for  review  and 
conunent.  At  this  meeting  the 
Committee  decided  that  issues  upon 
which  general  agreement  could  not  be 
reached  would  be  raised  for  public 
comment  in  the  proposal's  preamble.  By 
doing  so,  an  issue,  such  as  live  fire 
training,  would  be  considered  by  the 
public  and  OSHA  and  could  become 
part  of  a  final  rule.  Small  employer 
representatives  in  attendance  were: 
Walker  Boat  Yard;  Halter  Marine; 
Leevac  Shipyard;  Boland  Marine;  and 
Bollinger  Shipyard.  The  Committee 
members  and  other  participants  toured 
the  Bollinger  Lockport  facility  and  two 
other  Bollinger  facilities  in  the  area 
(small  shipyards). 

The  fourth  public  meeting  of  the 
Committee  was  held  in  Baltimore, 
Maryland  on  July  15. 16,  and  17, 1997 
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(Ex.  5-6).  During  this  meeting  the 
Committee  broke  out  into  its 
workgroups  and  continued  to  develop 
proposed  preamble  and  regulatory  text 
on  the  issues  that  were  identified  in 
previous  meetings.  OSHA  staff 
explained  the  economic  feasibility 
issues  that  are  brought  into  rulemaking 
and  gave  a  briefing  on  "plain  language." 
Carryover  discussion  items  from  the 
previous  meeting  were  OSHA's  lack  of 
jurisdiction  over  civilian  guests  on 
board  vessels  during  sea  trials, 
municipal  fire  departments,  and 
volunteers.  The  discussions  produced 
several  examples  of  current  practices 
from  members  of  the  Committee. 

There  was  a  discussion  about  the 
hazards  of  fixed  extinguishing  systems 
and  members  gave  examples  of  current 
practices.  A  large  West  Coast  shipyard 
disconnects  the  vessel's  system  because 
they  do  not  want  it  to  be  accidentally 
activated.  A  representative  from  small 
shipyard  on  the  inland  waterways  noted 
that  he  prefers  not  to  deactivate  a 
vessel's  fixed  extinguishing  system, 
especially  for  a  short-term  repair  job. 
For  this  type  of  short-term  repair  job, 
the  Committee  agreed  that  there  are  two 
options:  Disconnect  the  entire  system  or 
train  employees.  Some  members 
indicated  that  on  some  manned  Navy 
vessels,  deactivating  the  fixed 
extinguishing  system  is  not  an  option.  It 
was  also  noted  that,  on  U.S.  flag  vessels 
the  U.S.  Coast  Guard  requires  a  time 
delay  on  fixed  systems  to  allow 
employees  to  evacuate  before  the 
extinguishing  agent  is  released  or 
automatic  locking  doors  are  activated. 
There  was  an  incident  in  Spain  where 
a  small  fire  on  board  a  vessel  was  under 
control  locally  when  another  employee 
pulled  the  fixed  fire  system,  causing 
fatalities.  A  presentation  was  given  on  a 
fire  aboard  the  Melvin  H.  Baker  II, 
which  occurred  during  a  hot  work 
operation  and  caused  a  fatality. 

There  was  also  a  discussion  of  how  a 
fire  watch  can  alert  others  before  he  or 
she  exits  the  dangerous  areas,  which  fire 
watch  duties  should  be  included  in  safe 
work  practices,  and  the  important  role 
of  the  fire  watch  in  preventing  fires  and 
loss  of  life.  A  workgroup  was 
established  to  work  on  the  definitions 
section  of  the  standard.  Small 
employers  were  represented  by: 
Bellingers  Shipyard,  Lockport, 
Louisiana,  and  the  National 
Shipbuilders  Association,  Arlington, 
Vireinia. 

"Tne  fifth  meeting  of  the  Committee 
was  held  in  Paducah,  Kentucky,  on 
October  7,  8,  and  9,  1997  (Ex.  5-4).  At 
the  request  (rf  the  Shipbuilders  Council 
of  America  (SCA),  OSHA  staff  held  a 
preliminary  meeting  on  October  6.  This 


meeting  was  open  to  the  public  and 
SCA  invited  small  employers  to  be 
present.  OSHA  staff  made  presentations 
on  the  negotiated  rulemaking  process, 
OSHA's  standards  writing  process,  and 
the  intent  of  the  proposed  Fire 
Protection  standard.  The  OSHA  Project 
Attorney  reviewed  the  ground  rules  for 
negotiated  rulemaking  procedures,  and 
answered  more  specific  questions  that 
the  Committee  had  raised,  such  as 
regulating  small  businesses.  Some 
workgroups  presented  their  draft 
documents  for  discussion  and  approval 
by  the  full  Committee.  Those  documents 
that  were  approved  by  the  Committee 
were  delivered  to  OSHA  for  further 
action.  Some  of  the  other  topics  of 
discussion  were:  Sliding/rolling  fire 
doors,  inadvertent  activation  of  a  ship's 
CO2  system,  and  live  fire  training.  Small 
employer  representatives  in  attendance 
were:  Bollinger's  Shipyard,  Lockport, 
Louisiana;  James  Marine,  Inc.,  Paducah, 
Kentucky;  Cascade  General,  Inc., 
Portland,  Oregon;  Newpark 
Shipbuilding  &  Repair,  Houston,  Texas; 
Missouri  Dry  Dock,  Cape  Girardeau, 
Missouri;  Mid  South  Towing, 
Metropolis,  Illinois;  Sea  River  Maritime; 
and  American  Commercial  Marine 
Service  Co.  Unions  representatives  were 
present  from  Firefighter  Local  168, 
Paducah.  Kentucky  and  IBEW  Local 
733,  Pascagoula,  Mississippi.  Conunittee 
members  and  the  public  participants 
toured  two  small  shipyards.  Walker 
Boatyard  and  James  Marine,  Inc., 
Paducah,  Kentucky. 

The  sixth  public  meeting  of  the 
Committee  was  held  in  San  Diego, 
California,  on  February  24,  25,  and  26, 
1998  (Ex.  5-5).  Discussions  at  this 
meeting  included  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA),  the  general  industry  (29  CFR 
part  1910)  regulations  that  apply  to 
landside  operations,  and  live  fire 
training  for  fire  watches.  During  this 
meeting,  the  Committee  approved  the 
regulatory  text  on  hot  work.  Small 
employer  representatives  at  this  meeting 
included:  Bollinger's  Shipyard, 
Louisiana;  Walker  Boat  Yard,  Kentucky; 
Sea  River  Maritime;  and  South 
Tidewater  Association  of  Ship  Repairers 
(STASR),  Hampton  Roads,  Virginia.  The 
Committee  member  representing  STASR 
noted  that  the  negotiated  rulemaking 
issues  and  products  are  shared  by  the 
member  with  121  STASR  members,  who 
are  mostly  small  employers.  Committee 
members  and  the  public  participants  at 
this  meeting  took  a  tour  of  the  NASSCO 
and  the  NAVAL  shipyards. 

The  seventh  meeting  of  the 
Committee  was  held  in  Linthicum, 
Maryland  on  June  15,  16.  and  17, 1998 
(Ex.  5-9).  The  Committee  decided  that 


since  MACOSH  has  supported  the 
Committee  and  intends  to  review  its 
products,  the  Committee's 
recommendation  for  a  proposed 
standard  will  be  made  available  to  them. 
A  lengthy  discussion  was  held  on 
shipboard  fixed  fire  protection  systems, 
during  which  the  Committee  members 
learned  that  only  CO2  systems  have 
caused  fatalities.  This  led  to  further 
discussion  about  whether  or  not  an 
employer  would  rely  on  a  vessel's  fixed 
system  as  the  primary  source  of  fire 
protection.,  and  prompted  a  page-by- 
page  review  of  the  fire  response  section. 
Topics  discussed  included  the  term 
"qualified  instructor,"  personal 
protective  equipment,  hose  testing,  and 
how  long  records  must  be  kept. 

During  the  second  day  of  this 
meeting,  the  Acting  Director  of  OSHA's 
Office  of  Regulatory  Analysis  presented 
an  overview  of  what  requirements 
OSHA's  economic  analysis  must  meet. 
A  representative  horn  the  Small 
Business  Administration  (SBA),  Office 
of  Advocacy  also  answered  questions 
bom  the  Committee  and  public  on 
issues  related  to  small  businesses.  After 
a  review,  the  Conunittee  voted  to  accept 
the  preamble  of  shipboard  fixed 
systems.  The  Committee  further  agreed 
to  not  bring  sections  of  29  CFR  part 
1910  over  into  29  CFR  part  1915  for 
land-side  fixed  systems,  because 
members  prefer  ^at  fire  extinguishers, 
stand  pipes,  or  sprinklers  conform  to 
NFPA  10,  Standard  for  Portable  fire 
Extinguishers,  1998  Edition  (Ex.  20-1) 
rather  than  the  older  OSHA  general 
industry  standards  for  this  type  of 
equipment. 

The  issue  of  records  retention  was 
reviewed.  It  was  agreed  that  the 
proposal  will  state  that  records  must  be 
kept  and  made  available'for  one  year; 
however,  an  issue  will  be  raised  on  one 
year  versus  three  years  retention.  Large 
shipyards  typically  keep  their  records 
indefinitely,  but  in  the  opinion  of 
several  of  their  representatives,  they 
would  rather  not  be  told  how  long 
records  must  be  kept. 

Small  employer  representatives  at  this 
meeting  included:  Bollinger's  Shipyard, 
Louisiana;  Walker  Boat  Yard,  Kentucky; 
and  South  Tidewater  Association  of 
Ship  Repairers,  Hampton  Roads, 
Virginia.  A  representative  from  National 
Shipbuilders  Association,  Arlington, 
Vireinia,  also  attended. 

'Tne  eighth  meeting  of  the  Committee 
was  held  in  Biloxi,  Mississippi,  on 
September  9, 10,  and  11, 1998  (Ex.  5- 
7).  Topics  of  discussion  included  the 
progress  that  the  definitions  workgroup 
was  making  and  the  outreach  programs 
previously  completed.  The  public  was 
polled  about  their  expectations  from 
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this  negotiated  rulemaking  on  fire 
protection.  Other  discussions  were  held 
on  what  to  do  with  burning  torches, 
what  the  extent  of  the  standard  was, 
where  fire  watches  are  not  needed,  and 
how  to  ensure  that  the  29  CFR  part  1910 
requirements  are  updated  and  that  they 
cover  the  same  work  as  subpart  P. 

The  following  list  of  issues  was 
distributed  and  discussed  by  the 
Committee:  Can  a  fire  response  count  as 
a  drill?  Is  the  inspection  required  in  the 
proposal's  section  504(a)  and  (b)  already 
covered  in  1915.14,  or  does  the  proposal 
mandate  that  all  areas — other  than  Uiose 
that  require  a  Marine  Chemist  or 
Shipyard  Competent  Person's 
inspection — ^be  inspected  before  hot 
work?  In  section  505,  Fire  Response, 
should  OSHA  require  proximity 
firefighting  protective  clothing  for  all 
yards  and  fire  departments?  Should  an 
employee  have  the  right  to  stop  work  if 
the  employee  felt  he  or  she  was  placed 
in  a  dangerous  situation?  Does  the 
committee  want  to  require  the  employer 
to  instruct  on-site  contractors  on  their 
fire  plans?  What  is  an  "authorized 
area?"  Is  a  welding  shop,  sheet  metal 
shop,  fabricating  shop,  or  subassembly 
area  to  be  considered  an  authorized 
area?  U  so,  does  the  Committee  want  the 
employer  to  post  signs  to  notify 
employees?  How  does  the  employer 
determine  the  authorized  area?  Is  it  the 
Committee's  understanding  that  the 
employer  is  to  survey  his  shipyard  to 
determine  and  label  all  working  areas? 
How  is  the  issue  of  mimicipal  fire 
departments'  response  to  shipyard  fires 
to  be  explained  in  the  preamble?  How 
can  the  Committee  ensure  that  the 
public  understands  that  this  standard 
does  not  apply  to  state,  coimty,  or 
mimicipal  fire  departments? 

Other  issues  discussed  included: 
Proximity  suits;  a  model  training 
program  for  fire  watches;  employee 
participation;  fire  watch  training;  the 
requirements  of  subpart  B,  Confined  and 
Enclosed  Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment, 
that  could  apply  in  the  hot  work 
section;  training  requirements  for  all 
shipyard  employees  versus  training  only 
fire  watches;  liaisons  between  shipyards 
and  outside  fire  responders;  and  the 
proposed  requirement  that  all  fire  hoses 
used  by  the  employer  being  labeled, 
tested,  and  maintained  in  accordance 
with  NFPA  1962-1998  Standard  for  the 
Care,  Use,  and  Service  Testing  of  Fire 
Hose  Including  Couplings  and  Nozzles, 
1998  Edition  (Ex.  20-2).  The  Committee 
agreed  on  the  regulatory  text  of 
proposed  §§  1915.505  and  1915.506. 

A  small  shipyard  representative 
requested  that  OSHA  have  an  extended 
compliance  date  for  employers  with  250 


or  fewer  employees.  Shipyards  with 
more  than  250  employees  typically  have 
a  full-time  designated  safety  and  health 
professional,  based  on  the  experience  of 
the  National  Shipbuilders  Association. 
A  labor  representative  opposed  the 
request  for  a  delay  in  implementation 
for  small  employers.  It  was  suggested 
that  OSHA  review  the  issue  for  its 
proposal. 

Small  employers  were  represented  at 
this  meeting  by  Bollinger  Machine  Shop 
&  Shipyard,  Inc.,  Louisiana;  Walker  Boat 
Yard,  Kentucky,  South  Tidewater 
Association  of  Ship  Repairers,  Hampton 
Roads,  Virginia;  National  Shipbuilders 
Association,  Arlington,  Virginia;  First 
Wave  Marine,  Houston,  Texas;  Bender 
Shipbuilding,  Mobile.  AL;  and  Omega 
Shipyard,  Moss  Point,  Mississippi. 

T^e  ninth  meeting  of  the  Committee 
was  held  in  Houston,  Texas,  on 
February  5-7,  2002  (Ex.  5-6  ).  OSHA 
staff  incorporated  the  agreed  upon 
changes  inade  during  this  meeting  into 
the  Committee's  working  document.  A 
motion  was  made  for  a  full  Committee 
vote  on  the  docimient.  The  Committee 
unanimously  approved,  agreeing  on  all 
the  issues  and  topics.  A  reworked 
package  of  the  regulatory  text  including 
section  niunber  changes  with  training  in 
its  own  section  was  mailed  to  the 
Committee  March  2002. 

Small  eniployers  were  represented  at 
this  meeting  by  Bollinger  Machine  Shop 
&  Shipyard,  Inc.,  Louisiana  and  Texas; 
Walker  Boat  Yard,  Kentucky;  South 
Tidewater  Association  of  Ship 
Repairers,  Hampton  Roads,  Virginia; 
National  Shipbuilders  Council, 
Washington,  D.C.;  First  Wave  Marine, 
Houston,  Texas;  Trinity  Marine 
Products;  Moon  Engineering,  Co., 
Portsmouth,  Virginia;  and  Atlantic 
Marine/ Alabama  Shipyard. 

Informal  meeting  minutes  were 
provided  by  OSHA  staff  for  all  meetings. 
These  minutes  were  approved  by  the 
Committee  and  included  in  OSHA's 
Docket  S-051  (Ex.  5).  The  Agency  has 
taken  the  Committee's 
recommendations  for  a  proposal  for  fire 
protection  in  shipyard  employment  and 
editorially  revised  them  into  the 
proposed  standard  that  follows  this 
preamble. 

m.  Pertinent  Legal  Authority 

The  purpose  of  the  Occupational 
Safety  and  Health  Act,  29  U.S.C.  651  et 
seq.  ("the  Act")  is  to  "assure  so  for  as 
possible  every  working  man  and  woman 
in  the  nation  safe  and  healthful  working 
conditions  and  to  preserve  our  human 
resources'  (29  U.S.C.  651(b)).  To  achieve 
this  goal.  Congress  authorized  the 
Secretary  of  Labor  to  issue  and  enforce 
occupational  safety  and  health 


standards.  (See  29  U.S.C.  655(a) 
(authorizing  summary  adoption  of 
existing  consensus  and  federal 
standards  within  two  years  of  the  Act's 
enactment),  655(b)  (authorizing 
promulgation  of  standards  pursuant  to 
notice  and  comment),  654(b)  (requiring 
employers  to  comply  with  OSHA 
standards).)  A  safety  or  health  standard 
is  a  standard  "whidi  requires 
conditions,  or  the  adoption  or  use  of  one 
or  more  practices,  means,  methods, 
operations,  or  processes,  reasonably 
necessary  or  appropriate  to  provide  safe 
or  healthful  employment  or  places  of 
employment."  29  U.S.C.  652(8). 

A  standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of 
section  652(8)  if  it  substantially  reduces 
or  eliminates  significant  risk;  is 
economically  feasible;  technologically 
feasible;  cost  effective;  is  consistent 
with  prior  Agency  action  or  is  a  justified 
departure;  is  supported  by  substantial 
evidence;  and  is  better  able  to  effectuate 
the  Act's  purposes  than  any  national 
consensus  standard  it  supersedes.  See 
58  FR  16612-16616  (March  30, 1993). 

A  standard  is  technologically  feasible 
if  the  protective  measures  it  requires 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  expected  to  be  developed. 
American  Textile  Mfrs.  Institute  v. 
OSHA  452  U.S.  490.  513  (1981) 
("ATMI"),  American  Iron  and  Steel 
Institute  v.  OSHA.  939  F.2d  975,  980 
(D.C.  Cir  1991)  ("AISI"). 

A  standard  is  economically  feasible  if 
industry  can  absorb  or  pass  on  the  cost 
of  compliance  without  threatening  its 
long  term  profitability  or  competitive 
structtire.  See  ATMI,  452  U.S.  at  530.n. 
55;  AISI,  939  F.2d  at  980.  A  standard  is 
cost  effective  if  the  protective  measures 
it  requires  are  the  least  costly  of  the 
available  alternatives  that  achieve  the 
same  level  of  protection.  ATMI,  453  U.S. 
at  514  n.  32;  Internationa!  Union,  UAW 
V.  OSHA.  37  F.3d  665,  668  (D.C.  Cir. 
1994)  ("LOTO  U"). 

Section  6(b)(7)  authorizes  OSHA  to 
include  among  a  standard's 
requirements  labeling,  monitoring, 
medical  testing  and  other  information 
gathering  and  transmittal  provisions.  29 
U.S.C.  655(b)(7). 

All  standards  must  be  highly 
protective.  See  58  FR  16614-16615;  . 
LOTO  n.  37  F.3d  at  668.  Finally, 
whenever  practical,  standards  shall  "be 
expressed  in  terms  of  objective  criteria 
and  of  the  performance  desired."  Id. 
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IV.  Summary  and  Explanation  of 
Proposal  Rule 

Section  1915.501     General  Provisions 

In  paragraph  (a),  OSHA  states  that  the 
purpose  of  this  standard  is  to  require 
employers  to  protect  all  employees  from 
fire  hazards  in  shipyard  employment, 
including  employees  engaged  in  fire 
response  activities. 

Paragraph  (b)  describes  the  scope  of 
the  proposal,  which  is  all  shipyard 
empldyment  work,  including  work  on 
vessels  and  vessel  sections  and  land- 
side  operations,  regardless  of  geographic 
location.  The  scope  of  this  subpart  is 
consistent  with  that  in  the  meiritime 
standards'  subpart  B  Confined  and 
Enclosed  Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment 
and  subpart  I  Personal  Protective 
Equipment  for  Shipyard  Employment. 
Fire  response  provided  by  the 
employer's  workers,  whether  they  be 
part  of  a  fire  brigade,  shipyard  fire 
department,  or  simply  designated  by  the 
employer,  is  within  the  scope  of  this 
standard.  There  are  several  reasons  for 
including  all  shipyard  employment  in 
the  scope  of  this  standard:  (1)  The 
requirements  are  tailored  to  the  unique 
risks  in  shipyard  employment;  (2) 
subpart  P  will  provide  a  single  source  of 
standards  for  fire  protection  that  will  be 
easier  for  training  and  to  understand 
than  multiple  sources  or  sets  of  rules: 
(3)  a  comprehensive  standard, 
referencing  part  1910  where  necessary, 
will  be  applicable  throughout  shipyard 
employment  addressing  hazards 
associated  with  fire  watch  situations, 
ship  fire  suppression  systems,  fire 
response  procedures  and  landside  fire 
operations. 

OSHA  has  preliminarily  concluded, 
and  the  Committee  agrees,  that  a 
comprehensive  standard  applying  to  all 
shipyard  employment  operations  will  be 
highly  protective  of  shipyard 
employment  workers  working  on 
vessels,  vessel  sections,  or  landside 
operations  and  offer  the  best  protection 
against  fire  hazards. 

Shipyard  employment  can  consist  of 
shipbuilding,  ship  conversion,  ship 
repairing  or  shipbreaking,  and  related 
employments.  Shipyards  may  be 
dedicated  to  one  type  of  work,  such  as 
new  ship  construction,  or  a  shipyard 
may  perform  any  or  all  types  of 
shipyard  work.  The  construction  of  a 
new  vessel  may  be  a  single  project  or 
may  involve  separate  fabrication  of  key 
components  which  are  then  joined 
together.  Vessel  sections  may  be 
fabricated  on  land  within  the  shipyard, 
or  may  be  built  in  specialty  facilities 
inland  of  the  shipyard  and  then 
transported  to  the  yard.  The  scope  must 


have  broad  coverage  because  shipyard 
employers  increasingly  engage  in  non- 
traditional  shipyard  employment  such 
as  steel  fabrication  of  products  not 
directly  related  to  ships.  This  could 
include  work  such  as  construction  of 
railroad  cars,  bridges,  tunnel  sections, 
smoke  stacks,  and  boilers.  It  could  also 
include  operations  performed  during 
the  final  outfitting  of  vessels  under 
construction  or  repair.  Examples  of  such 
operations  include  technical  support 
firom  the  providers  of  shipboard 
electronic  equipment  as  well  as 
suppliers  of  internal  furnishings.  It  does 
not  include  shoreside  support  services, 
such  as  those  provided  by  vending 
equipment  and  mail  delivery 
companies.  The  Agency  is  also 
proposing  that  any  fire  brigade, 
shipyard  fire  department,  contracted 
outside  fire  response  organization,  or 
federal  fire  response  organization  be 
covered  by  this  subpart  if  the  responder 
is  located  at  or  responds  tn  shipyard 
employment  facilities.  OSHA  recognizes 
that  a  number  of  small  employers 
perform  vessel  repair  in  non-traditional 
shipyards  and  intends  to  cover  them. 

Snip  repair  work  could  involve 
replacing  damaged  hull  sections, 
outdated  systems  or  components,  or 
modifying  a  vessel  to  increase  its 
capacity  or  change  its  designed  purpose. 

Shipbreaking  could  consist  oi  the 
partial  removal  of  vessel  components  or 
it  could  be  the  complete  dismantling  of 
a  vessel  (also  known  as  "scrapping")  for 
the  salvage  value  of  its  parts. 

Shipyard  employment  can  also 
consist  of  support  operations  necessary 
for  vessel  construction  and  repair.  Metal 
fabrication,  machine  shops,  electrical 
and  paint  shops  are  typical  facilities 
that  can  be  found  within  a  shipyard. 
Many  vessel  sections  and  vessel 
components  are  built  in  these  shops 
more  easily  than  they  can  be  built  on 
board  a  vessel.  The  materials  are  the 
same  and  often  the  hazards  encountered 
are  simileu. 

Shipyard  employment  also  occiu-s  on 
vessels  and  vessel  sections  within  the 
navigable  waters  of  the  United  States. 
The  provisions  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act 
(LHWCA),  33  U.S.C.  901  et  seq.,  only 
applied  to  shipyards.  Under  the  OSH 
Act,  jurisdiction  was  extended  to 
include  workers  wherever  they  were 
working. ' 


'  See  29CFR  1910.11(b).  The  LHWCA  limitations 
on  coverage  that  appear  in  the  maritime  standards 
were  not  adopted  under  section  6(a)  of  the  OSH 
Act.  29  U.S.C.  eS5(ay  See  also  the  preamble  for  the 
rulemaking  in  which  the  shipyard  employment 
standards  were  consolidated.  47  FR  16986  (April 
20.  1982).  This  OSHA  policy  was  accepted  by  the 
Occupational  Safety  and  Health  Review 


OSHA  has  included  the  phrase 
"regardless  of  geographic  location"  in 
the  scope  so  that  protection  is  afforded 
employees  wherever  they  work:  On 
vessels,  vessel  sections,  land  side,  or 
any  other  location  they  are  sent  to  by 
their  employers.  This  has  been  Agency 
policy  on  shipyard  employment  and  is 
in  the  scope  of  both  subparts  B  and  I. 

The  Committee  also  urged  OSHA  to 
cover  work  in  the  traditional  shipyard 
and  dock  as  well  as  on  vessels  during 
sea  trials  or  at  anchor.  At  the  Portland, 
Oregon,  meeting,  the  Committee  noted  ' 
that  most  ships  on  sea  trials  are  still    - 
under  construction  with  shipyard 
workers  on  board.  At  the  Baltimore, 
Maryland,  meeting.  Committee  members 
reviewed  OSHA  Instruction  CPL  2-1.20, 
"OSHA/U.S.  Coast  Guard  Authority 
Over  Vessels,"  dated  November  8, 1996. 
Particular  attention  was  given  to 
paragraph  I  which  delineated 
geographical  considerations  for 
enforcement  over  all  vessels.  The  CPL 
states  that  "OSHA  only  has  authority 
over  vessels  when  they  are  operating 
within  the  limits  of  State  territorial 
waters."  It  goes  on  to  define  those 
waters  as  extending  three  nautical  miles 
seaward  from  the  coast  line  of  coastal 
States,  "except  for  the  Gulf  Coast  of 
Florida,  Texas  and  Puerto  Rico  where 
the  territorial  waters  extend  for  3  marine 
leagues  (approximately  9  nautical 
miles)." 

The  Committee  concluded  that  the 
fire  hazard  exposure  to  workers  is 
significant,  whether  a  vessel  or  part  is  ^ 
being  constructed,  repaired,  or  broken 
up  and  whether  it  is  in  the  shipyard  or 
dockside,  at  anchor,  or  underway  for 
testing.  Therefore,  the  requirements 
proposed  in  this  subpart  would  apply 
broadly,  including  vessels  underway 
within  OSHA's  jurisdictional 
boundaries,  or  at  anchor,  dockside,  in 
dry  dock,  or  on  land. 

In  paragraph  (c)  of  §  1915.501,  OSHA 
seeks  to  encourage  employee 
participation  in  shipyard  safety  and 
health  program  activities.  OSHA 
proposes  that  the  employer  must 
provide  ways  for  employees  and 
employee  representatives  to  participate 
in  developing  and  periodically 
•reviewing  programs  and  policies 
adopted  to  comply  with  this  standard. 
At  the  September  10, 1998,  meeting 
held  in  Biloxi,  Mississippi,  the 
Committee  recommended  regulatory 
text  regarding  employee  participation 
and  involvement.  The  Committee  saw 
this  as  a  crucial  component  of  the 
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Commission  in  Dravo  Corporation.  10  BNA  OSHC 
1655  (No.  14818.  1982.)  Contra  Dravo  Corporation 
V.  OSHBC  &  Marshall.  613  F.2d  122>  (3rd  Cir. 
-1980). 


proposed  standard  and  OSHA  agrees. 
This  proposal  is  consistent  with  the 
Department  of  Labor's  policy  to  involve 
employees  in  decision-making  processes 
affecting  safety  and  health  at  their- 
worksites. 

Paragraph  (d)  of  the  proposed  fire 
protection  rule  sets  minimum 
requirements  for  exchanging 
information  and  coordinating 
responsibilities  for  fire  protection 
among  host  and  contract  employers. 
These  requirements  are  fundamental  to 
any  effective  fire  safety  program  on  a 
multi-employer  worksite. 

A  multi-employer  workplace  is 
defined  for  the  purposes  of  this  rule  as 
a  workplace  where  there  is  a  host 
employer  and  at  least  one  contract 
employer.  This  proposed  requirement  is 
necessary  because  the  existence  of 
additional  employers  and  their 
employees  at  a  workplace  makes 
addressing  safety  and  health  conditions 
at  the  workplace  more  complex.  For 
example,  at  a  multi-employer  worksite, 
one  employer  may  introduce  hazards 
into  the  workplace  that  employees  of 
other  employers  may  not  know  about. 
All  employers  need  information  about 
hazards  present  at  the  worksite  to 
enable  them  to  fulfill  their  obligations  to 
protect  workers.  For  these  reasons, 
communication  and  coordination 
among  employers  are  essential. 

Failure  to  communicate  about  hazards 
between  employers  and  their  employees 
can  be  tragic.  For  example,  the  1989 
explosion  at  a  Phillips  66  chemical 
complex  in  Houston,  which  killed  23 
people  and  injured  more  than  100 
workers,  resulted  largely  fix>m  the 
failure  to  coordinate  safety  and  health 
activities  on  a  multi-employer  worksite. 
A  Department  of  Labor/OSHA  1990 
report  to  the  President  concerning  this 
catastrophe  concluded: 

The  catastrophe  at  the  Phillips  Complex 
not  only  emphasized  the  need  for  effective 
implementation  of  good  safety  management 
systems  in  the  petrochemical  industry  but 
also  raised  questions  about  diffused 
responsibility  for  employee  safety  at 
worksites  where  one  or  more  contractors  are 
engaged  in  work  for  a  company.  OSHA  had 
addressed  this  issue  at  construction  sites,  but 
not  at  petrochemical  plants  like  the  Phillips 
Complex,  where  a  contractor  was  regularly 
employed  to  perform  key  maintenance 
operations  and  was  directly  involved  in  the 
October  1989  disaster  (Ex.  10-5). 

Events  like  the  Phillips  explosion  and 
the  increased  reliance  on  using 
contractors  throughout  the  shipyard 
industry  have  led  OSHA  to  conclude 
that  responsibility  for  fire  safety  must  be 
specifically  assigned  to  all  employers, 
who  must  then  be  held  accountable  for 
discharging  those  responsibilities. 


The  need  for  and  benefits  of 
coordinating  activities  and  exchanging 
information  on  multi-employer 
worksites  are  widely  recognized,  and 
requirements  such  as  those  being 
proposed  here  have  been  implemented 
in  many  workplaces  throughout  general 
industry,  construction,  and  maritime 
industries.  For  example,  the  Chemical 
Manufacturers  Association  (now  the 
American  Chemistry  Council)  and  the 
American  Petroleum  Institute  state  that 
improved  occupational  safety  and 
health  performance  is  one  benefit  that 
occurs  when  owners  and  contractors 
work  together  to  enhance  the 
management  of  contractor-related  safety 
and  health  programs.  Similarly,  the 
National  Safety  Council  has  observed 
that  "a  strong  partnership  between  [host 
and  contract  employers]  can  reduce  or 
eliminate  risks,  injury,  and  illnesses; 
help  control  health  and  insurance  posts; 
and  improve  employee  production  and 
morale."  In  the  shipyard  industry  it  is 
conunon  practice  to  hire  contractors  for 
nonroutine  or  specialized  work 
situations.  For  example,  painters, 
joiners,  carpenters  and  scaffolding 
contractors  are  routinely  used  in 
shipyard  employment. 

"The  requirement  for  host  and  contract 
employer  coordination  and  for  the 
exchange  of  information  about  safety 
and  health  conditions  on  multi- 
employer worksites  is  consistent  with 
Congress'  desire  that  employees  be 
informed  of  the  hazards  to  which  they 
are  exposed.  (Sections  6(b)(7)  and 
8(c)(1)  of  the  OSH  Act.)  Employees  can 
only  be  informed  of  the  hazards  to 
which  they  are  exposed  if  information 
about  such  hazards  is  conununicated 
among  employers  on  multi-employer 
worksites.  Such  an  exchange  of 
information  is  also  necessary  to  make 
sure  that  all  hazards  in  the  workplace 
are  identified  and  that  the  responsibility 
for  controlling  them  and  pre  .dcting 
employees  can  be  appropriately 
allocated  among  all  employers  on  the 
site. 

Under  the  proposal  host  employers 
must  inform  all  employers  at  the  work 
site  about  the  contents  of  the  host's  fire 
safety  plan — including  hazards, 
controls,  and  emergency  procedures — 
and  assign  any  appropriate 
responsibilities  for  fire  safety  to  other 
employers.  The  Committee  is  in 
agreement  with  this  approach  to  multi- 
employee  worksites  (Ex.  5-8).  The 
employer  representatives  on  the 
Committee  felt  that  the  shipyard  should 
not  be  responsible  for  training 
contractors. 

In  §  1915.509  Definitions,  the  host 
employer  is  defined  as  an  employer  who 
is  in  charge  of  coordinating  work  or 


hiring  other  employers  to  perform  work 
at  a  multi-employer  worksite.  Proposed 
§  1915.501(d)(1)  establishes  the 
responsibilities  of  host  employers.  First, 
host  employers  must  make  sure  that 
information  about  fire  hazards,  controls, 
safety  and  health  rules,  and  emergency 
procedures  is  given  to  all  the  contract 
employers.  The  information  includes 
whatever  a  contract  employer  must  have 
to  carry  out  his  or  her  own  duties  as  an 
employer  under  this  rule.  Contract 
employers  need  to  inform  employees  of 
the  fire  hazards  to  which  they  are 
exposed  at  that  worksite,  the  controls  in 
place  to  reduce  or  eliminate  those  fire 
hazards,  the  safety  and  health 
procedures  to  be  followed,  and  the  steps 
to  be  taken  in  a  fire  emergency.  Second, 
host  employers  must  ensure  appropriate 
fire  safety  and  health  responsibilities  are 
assigned  to  contract  employers  at  the 
worksite. 

Contract  employers  must  know  about 
other  hazards  related  to  fire  their 
employees  may  encoimter  at  the 
workplace.  Such  knowledge  allows 
contract  employers  to  effectively  plan 
and  safely  carry  out  their  work  and 
understand  procedures,  such  as  what  to 
do  when  a  fire  alarm  is  sounded  to 
evacuate  a  vessel.  This  information 
lessens  the  likelihood  that  accidents 
will  occur.  A  host  employer's  workplace 
may  have  fire  hazards  of  many  kinds: 
toxic  chemical,  flammable  or 
combustible  liquids  or  dusts,  electrical 
hazards,  fall  hazards,  pressurized 
systems,  confined  spaces,  and  many 
more.  Under  this  standard  host 
employers  must  inform  contract 
employers  of  the  hazards  related  to  fire 
they  are  likely  to  encounter  to  enable' 
them,  in  turn,  to  protect  their 
einployees. 

'The  Committee  recognized  that  in  the 
event  of  a  fire  emergency,  contract 
employers  must  be  able  to  take 
appropriate  actions  to  protect  their 
employees.  Therefore,  OSHA  requires 
the  host  employer  to  make  sure  diat  all    . 
appropriate  information  about  fire  safety 
and  evacuation  procedures  is  conveyed 
to  all  contract  employers  working  in 
shipyard  employment. 

OSHA  is  also  requiring  in  paragraph 
(d)(l)(ii)  that  the  host  employer  make 
sure  that  fire  protection  responsibilities 
are  specifically  assigned  to  the  various 
employers  working  at  a  multi-employer 
worksite.  The  host  employer  must  make 
sure  that  fire  safety  and  health 
responsibilities  are  assigned  as 
appropriate  to  other  employers  at  the 
worksite.  Some  of  these  responsibilities 
include  fire  hazard  abatement,  - 
informing  employees  of  fire  hazards 
before  exposure,  and  stopping  work 
because  of  an  imminent  danger 
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situation.  A  host  employer  might  assign 
a  contract  employer  the  responsibihty  of 
preventing  employees  (other  than  the 
contract  employer's  employees)  from 
being  exposed  to  a  hazard  generated  by 
the  contract  employer.  For  example,  the 
host  employer  might  require  the 
contract  employer  to  control  the  area 
around  a  painter  to  ensure  that  hot  work 
is  not  permitted  while  painting  is  in 
progress.  More  generally,  the  host 
employer  must,  in  conjunction  with  the 
contract  employers,  decide  who  is  to 
train  employees  and  control  which 
hazards.  The  need  to  coordinate  across 
organizational  lines  on  a  multi- 
employer worksite  makes  the  clear 
assignment  of  responsibilities  across 
those  lines  essential  to  achieve  the 
overall  goal  of  reducing  employee 
exposure  to  potential  fire  hazards. 

The  proposed  definition  of  "contract 
employer  "  in  §  1915.509  Definitions  is 
an  employer  who  performs  work  under 
contract  for  a  host  employer  or  to 
another  employer  under  contract  to  the 
host  employer  at  the  worksite.  This 
definition  specifically  excludes 
employers  who  provide  incidental 
services  that  do  not  influence  shipyard 
employment  (such  as  mail  delivery  or 
office  supply  services).  The  Agency 
recognizes  that  many 'vendors  who  work 
under  contract  to  host  employers  do  not 
engage  in  work  that  exposes  their 
employees  to  the  job-related  hazards 
present  at  the  site  and  do  not 
themselves  introduce  new  hazards  to 
the  site.  This  definition  also  makes  sure, 
however,  that  contract  employees 
engaged  in  work  operations  that  do 
place  them  at  risk,  such  as  temporary 
labor  (e.g.  tank  cleaners),  blasting,  and 
paint  contractors  are  protected  by  the 
proposed  provisions  regarding  multi- 
employer worksites. 

As  noted  in  this  discussion.  OSHA 
has  provided  additional  definitions  of 
"host  employer  '  and  "contractor 
employer"  in  order  to  help  clarify  multi- 
employer worksite  provisions.  In  other 
places,  the  term  "employer,"  which  is 
akeady  defined  in  29  CFR  part  1915,  is 
used  to  describe  duties  that  are 
generally  the  host  employer's  as  the 
employer  with  control  of  the  overall 
worksite.  We  believe  the  intent  of  this 
approach  is  clear.  The  host  employer 
has  overall  responsibility  for  fire 
protection  at  the  worksite.  However,  in 
order  to  have  effective  fire  protection, 
all  employees  on  the  site  need  to  be 
aware  of  the  hazards  and  the  procedures 
established  to  deal  with  fires,  regardless 
of  who  employs  them.  And  all  of  the 
hazards  on  the  site  need  to  be  identified 
and  controlled,  regardless  of  which 
employer  has  introduced  the  hazard  to 
the  workplace.  Thus  the  provisions  of 


the  stantlard  anticipate  that  an  exchange 
of  information  will  be  required  to 
ensure  that  fire  protection  is  handled  in 
a  comprehensive  and  effective  manner, 
and  any  necessary  coordination  of 
activities  will  occur.  The  Agency  invites 
input  on  these  terms  and  the  way  they 
are  used  in  the  proposed  rule.  Is  it  clear 
which  employer  is  responsible  in  all  of 
the  proposed  provisions?  Is  there 
another  way  to  define  or  clcirify  which 
employer  has  responsibility  for 
implementing  the  requirements? 

The  Agency  is  considering  dropping 
the  phrase  "safety  and  health  rules."  in 
paragraph  (d){i)  that  refers  to  the 
contents  of  the  fire  safety  plan  and 
dropping  the  phrase  "safety  and  health" 
in  reference  to  contract  employers' 
responsibilities  for  fire  protection 
activities  in  paragraph  (d){ii).  The 
Agency  has  concluded  that  the  reference 
to  "health"  or  "safety  and  health"  rules 
or  responsibilities  is  confusing  and 
vague  in  the  fire  safety  proposal  and 
that  the  scope  of  issues  should  be 
confined  to  fire  safety. 

Paragraph  (d)(2)  of  §  1915.501.  sets 
forth  the  proposed  responsibilities  for 
contract  employer's.  The  contract 
employer  must  inform  the  host 
employer  of  any  fire  hazards  that  could 
be  created  by  the  work  being  performed 
by  his  or  toer  employees,  and  what  steps 
the  contract  employer  must  take  to 
address  those  hazards.  In  addition, 
OSHA  proposes  that  any  hazards  that 
were  not  identified  by  the  host 
employer,  but  were  identified  by  the 
contract  employer,  must  be  shared  with 
the  host  employer. 

Proposed  paragraph  (d)(2)(i)  requires 
contract  employers  to  make  sure  that  the 
host  employer  is  aware  of  the  fire 
related  hazards  presented  by  the 
contract  employer's  work  and  how  the 
contract  employer  is  addressing  them. 
The  work  performed  by  contract 
employers  is  commonly  beyond  the 
knowledge  and  expertise  of  the  host 
employer  and  typically  is  not  a  part  of  ' 
the  host  employer's  routine  work. 
Contract  employers  are  often  hired 
precisely  because  they  have  special 
expertise.  They  offer  a  wide  range  of 
services,  such  as  equipment  repair  and 
maintenance,  blasting,  painting, 
atmospheric  testing  of  spaces,  tank 
cleaning,  and  selected  scaffold  erection. 
Consequently,  their  work  can  present  a 
set  of  hazards  that  are  unfamiliar  to  the 
host  employer.  For  these  reasons,  OSHA 
believes  that  the  proposed  rule  must 
include  minimum  requirements  for 
contract  employers  on  multi-employer 
workplaces  to  report  fire  hazards  to  host 
employers.  Proposed  paragraph  (d)(2)(ii) 
requires  that  contract  employers  advise 
host  employers  of  any  fire  hazards 


imidentified  by  the  host  employer.  In 
the  course  of  his  or  her  work,  the 
contract  employer  may  create  or 
uncover  fire  hazards.  The  host  employer 
must  be  made  aware  of  all  of  the 
hazards,  regardless  of  who  created  them, 
to  enable  him  or  her  to  coordinate  the 
management  of  safety  and  health  at  a 
given  multi-employer  worksite. 

Section  1915.502    Fire  Safety  Plan 

The  requirements  for  fire  safety  plans 
contained  in  this  section  were 
developed  by  the  Committee  based 
upon  their  combined  professional 
experience  and  current  industry 
practices.  OSHA  concurs  with  these 
recommendations.  OSHA  does  not  have 
any  requirements  for  fire  safety  plans  in 
its  current  standards. 

The  Committee  recommended  a 
program  that  would  establish  the 
location,  type,  and  capacity  of 
firefighting  equipment  such  as 
extinguishers,  fire  hose  and  stand  pipes, 
smoke  detectors,  automatic  sprinklers, 
and  other  fixed  firefighting  systems  in 
accordance  with  applicable  fire  codes. 
The  plan  must  provide  for  the  routine 
inspection,  maintenance,  and 
replacement  of  this  equipment  and 
mandate  training  for  new  workers  and 
refresher  training  for  all  shipyard 
employment  workers.  Routine  fire 
prevention  inspections  would  be 
conducted  by  knowledgeable  persoimel 
with  authority  to  correct  deficiencies. 
The  program  would  establish:  Effective 
fire  prevention  measures  for  control  of 
flanunable  and  non-flammable 
compressed  gases;  identification  and  the 
control  of  ignition  sources;  the  control 
of  combustible  materials;  welding  and 
hot  work  procedures  and  designated 
locations  covering  all  operations  (in 
addition  to  locations  where  hot  work  is 
authorized);  and  designated  emergency 
evacuation  routes  and  procedures. 

The  Committee  felt  that  such  a  plan 
must  be  written.  A  written  plan  would 
enable  employers  and  employees  to  see 
how  the  employer  intends  to  protect 
workers;  enable  employers  to  readily 
exchange  information;  provide 
continuity  of  procedures;  and  would 
provide  a  practical  means  of 
communication  to  fire  response 
organizations.  Updating  the  plan  to 
reflect  changing  fire  control  technology 
or  changing  the  plan  to  reflect  different 
fire  hazards  in  different  work  situations 
is  readily  accomplished  with  a  written 
plan.  The  Committee  rejected  the  notion 
of  verbal  exchange  as  the  equivalent  of 
an  established  written  fire  safety  plan. 

hi  paragraph  (a)  of  §  1915.502.  OSHA 
proposes  that  the  employer  develop  and 
implement  a  written  fire  safety  plan  that 
covers  all  the  actions  that  employers 
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and  employees  must  take  to  ensure 
employee  safety  in  the  event  of  a  fire. 
OSHA  is  also  proposing  to  include  a 
note  to  the  paragraph  referring  readers 
to  a  model  fire  safety  plan  that  is 
included  as  Appendix  A,  a  non- 
mandatory  appendix  to  this  subpart. 

Appendix  A  contains  a  suggested 
outline  for  a  model  fire  safety  plan  that 
employers  could  follow.  Members  of  the 
small  business  community  who 
participated  in  Committee  negotiations 
strongly  recommended  that  OSHA  offer 
guidance  for  developing  a  fire  safety 
plan.  The  piupose  of  the  proposed 
appendix  is  to  give  guidance  to  any 
employers  who  may  not  have  the 
expertise  available  to  develop  their  own 
plan.  If  an  employer  chooses  to  use  the 
model  plan  for  a  specific  worksite, 
following  the  outline  and  addressing 
particular  conditions  at  his  or  her 
specific  worksite  would  meet  the 
minimum  requirements  of  this  section. 

In  paragraph  (b)  of  §  1915.502,  OSHA 
sets  forth  the  elements  that  the 
employer  must  include  in  the  fire  safety 
plan.  They  are:  The  identification  of 
significant  potential  fire  risks; 
procedures  for  recognizing  and 
reporting  unsafe  conditions;  alarm 
procedures;  procedures  for  notifying 
employees  of  a  fire  emergency; 
procedures  for  notifying  fire  response 
organizations  of  a  fire  emergency; 
procedures  for  evacuation;  procediu^s 
to  account  for  all  employees  after  an 
evacuation;  and  the  names,  job  titles,  or 
departments  for  individuals  who  can  be 
contacted  for  further  information  about 
the  plan.  The  Committee  identified 
these  elements  as  essential  components 
that  every  effective  plan  must  have.  The 
Committee  was  particularly  anxious  fot' 
the  alarm  procedures  to  address  the 
distinctive  signaling  devices  and  how 
they  will  be  used  to  alert  employers  of 
fire  and  evacuation  in  a  particular 
shipyard.  The  Committee  and  OSHA 
recognized  that  each  shipyard  may  have 
its  own  unique  alarm  systems  (e.g.. 
steam  whistles,  intercom,  bells). 

hi  paragraph  (c)  of  §  1915.502,  OSHA 
proposes  that  the  employer  must  review 
the  fire  safety  plan  with  each  affected 
employee  within  90  days  of  the  effective 
date  of  this  standard  for  employees  who 
are  currently  working;  upon  initial 
assignment  for  new  employees;  and 
whenever  the  actions  the  employee 
must  take  under  the  plan  change 
because  of  a  change  in  duties  or  a 
change  in  the  plan. 

Paragraph  (d)  of  §  1915.502  reflects 
the  recommendations  of  the  Committee. 
Consistent  with  that.  OSHA  proposes 
that  the  employer  must  also  keep  the 
plan  readily  accessible  for  review  by 
employees,  their  representatives,  and 


OSHA;  review  and  update  the  plan 
whenever  necessary  but  at  least 
annually;  certify  in  writing  that  each 
affected  employee  has  been  informed  of 
the  plan;  and  give  a  copy  of  the  plan  to 
any  outside  fire  response  organization 
that  the  employer  expects  to  respond  to 
fires  at  a  worksite,  regardless  of 
geographic  location.  These  requirements 
are  necessary  in  order  for  the  plan  to  be 
effective  in  protecting  employees. 

In  paragraph  (e)  of  §  1915.502.  OSHA 
proposes  as  additional  responsibilities 
for  contract  employers,  compliance  with 
the  host  employer's  fire  safety  program. 
At  any  given  time,  because  of  the  nature 
of  the  work,  there  may  be  many 
employers  within  one  particular 
shipyard.  The  additional  employers  and 
employees  cause  an  increase  in  safety 
and  health  hazards  in  the  worksite. 
OSHA's  intent  with  this  paragraph  is 
that  all  employers  take  responsible 
actions  to  reduce  these  hazards  when 
possible,  and  to  alert  other  employers 
when  hazards  exists.  Recognition  of 
hazards  and  response  to  emergencies  in 
a  safe  manner  requires  all  employers  on 
the  site  to  follow  the  host  employer's 
fire  safefy  plan. 

Section  1 91 5.503    Precautions  for  Hot 
Work 

The  purpose  of  this  section  is  to 
reduce  the  potential  of  fire  hazards  and 
to  reduce  the  frequency  and  severity  of 
any  fires  resulting  from  hot  work.  Three 
elements  are  normally  present  for  a  fire 
to  occur:  an  ignition  source,  oxygen,  and 
a  fuel  source.  If  one  element  is  removed, 
then  a  fire  will  not  occur.  The  proposed 
requirements  in  this  paragraph  are 
intended  to  prevent  the  combination  of 
these  three  elements  from  occurring  at 
the  same  time. 

The  Committee's  proposal  focused  on 
reducing  the  hazards  associated  with 
both  the  fuel  sources  as  well  as  the 
ignition  sources  for  fires.  The 
Committee  advocated  removing  any  fuel 
source  from  the  area  where  hot  work 
was  to  be  performed.  U  that  is  not 
possible,  then  isolating  the  fuels,  using 
protection  (shielding),  or  posting  a  fire 
watch  can  be  used  to  comply  with  the 
provision.  These  requirements  reflect 
current  industry  practices  and  the 
requirements  associated  with  §  1915.14 
for  flammable  and  combustible 
materials  within  confined  and  enclosed 
spaces  and  other  dangerous 
atmospheres.  The  Committee  also 
identified  other  materials  that  may  be 
present  that  have  properties  that  may 
increase  the  hazards  associated  with  a 
fire,  such  as  oxidizers  and  water 
reactive  chemicals.  The  Committee's 
proposal  would  require  the  employer  to 
perform  a  hazard  assessment  as  part  of 


the  decision-making  process  in 
authorizing  hot  work.  The  Committee 
concluded  that  fires  resulting  from  hot 
work  can  be  prevented  through  an 
authorization  procedure  and  proper 
inspection  of  the  worksite  before  hot 
work.  This  would  involve  identifying 
fire  hazards  and  implementing 
appropriate  control  measures  that 
include  removing  hazards,  inerting 
spaces,  shielding  combustibles,  or 
posting  fire  watches.  The  Committee 
believed  this  would  be  an  innovative 
approach  that  protects  shipyard  workers 
from  fire  hazards  while  reflecting  the 
best  practices  of  the  industry. 

Following  the  Committee's 
recommendations,  OSHA  proposes  that 
the  requirements  of  this  standard  apply 
to  all  hot  work  operations  in  shipyard 
employment  except  those  covered  in 
subpart  B  of  this  part.  The  purpose  of 
OSHA's  proposed  requirement  is  to 
make  sure  that  the  employer  identifies 
all  fire  hazards  in  a  hot  work  area.  This 
section  is  also  based  upon  requirements 
adapted  from  the  existing  §  1915.52  Fire 
Prevention,  §  1910.252  Welding,  Cutting 
and  Brazing,  and  from  an  industry 
consensus  standard,  NFPA  51B-1998, 
Standard  for  Fire  Prevention  in  Use  of 
Cutting  and  Welding  Processes  (Ex.  20- 
3). 

In  paragraph  (a)(1)  of  §  1915.503. 
OSHA  is  proposing  that  the  employer, 
in  designating  areas  for  hot  work,  must 
determine  that  such  areas  do  not 
contain  potential  fire  hazards.  The 
Committee  recognized  that  there  are 
areas  within  the  shipyard  that  may  not 
require  an  inspection  before  each  hot 
work  operation.  These  areas  may,  in 
fact,  be  designed  for  hot  work.  They 
include  fobricating  shops,  sub-assembly 
areas,  and  welding  and  burning  areas 
within  shops,  such  as  pipe,  boiler,  and 
sheet  metal  shops.  These  areas  are 
examples  of  what  the  Committee 
considered  to  be  "Designated  Areas" 
along  with  certain  areas  on  board 
vessels  and  vessel  sections.  In 
"designated  areas"  the  hot  work 
operations  are  regular  and  continuous  as 
opposed  to  incidental  operations 
occurring  throughout  the  yard. 
Nonetheless,  such  areas  must  be 
initially  inspected  to  establish  them  as 
"designated  areas"  and  then  maintained 
as  such,  as  proposed  in  paragraph  (b)(1) 
of  this  section. 

The  requirement  for  authorization  of 
hot  work  in  nondesignated  areas  is 
addressed  in  paragraph  (a)(2)  of  this 
section.  In  paragraph  (a)(2)(i)  of 
§  1915.503,  OSHA  proposes  that  before 
authorizing  hot  work  in  non-designated 
area,  the  employer  must  visually  inspect 
the  area  where  hot 'work  is  to  be 
performed,  including  adjacent  spaces,  to 
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identify  potential  fire  hazards,  unless  a 
Marine  Chemist's  certificate  or  shipyard 
Competent  Person's  log  is  used  for  the 
authorization.  The  Committee 
recommended  that  this  section  include 
any  area  not  covered  by  subpart  B  of 
this  part.  As  mentioned  earlier,  OSHA  is 
not  addressing  hot  work  in  areas 
covered  by  subpart  B  Confined  and 
Enclosed  Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment. 
This  subpart  already  covers  the  hazards 
of  performing  hot  work  in  these  areas. 
Addressing  them  again  in  this  subpart 
would  be  duplicative.  OSHA  believes 
that  by  requiring  authorization  before 
hot  work  in  the  non-designated  areas, 
the  employer  will  pre-plan  the 
operation  and  thereby  identify  and 
control  the  hazards  associated  with  hot 
work. 

OSHA  notes  that  although  Marine 
Chemists  and  Shipyard  Competent 
Persons  have  specific  functions  to 
perform  under  subpart  B.  this  paragraph 
recognizes  that  the  employer  may  also 
use  them  to  assess  and  inspect  both 
designated  and  nondesignated  hot-work 
areas  for  potential  fire  hazards. 

The  Committee  considered  whether 
the  authorization  of  hot  work  issued  by 
the  employer  should  be  in  a  written 
form  or  whether  a  verbal  authorization 
would  give  equivalent  safety.  Currently 
all  shipyards  handling  repair  or 
overhaul-type  U.S.  Navy  contracts  have 
written  authorization  procedures 
because  Navy  work  requires 
authorization  (hot  work  permits)  as  a 
standard  item.  On  the  other  hand, 
shipyards  that  do  not  handle  Navy 
contracts  allow  employees  to  perform 
hot  work  following  either  verbal  or 
written  authorizations.  The  Committee 
decided  that  shipyard  employers  should 
have  the  flexibility  to  decide  what  type 
of  authorization  is  best  suited  for  their 
hot-work  operations.  For  example,  in 
many  cases  associated  with  new 
construction,  hot  work  is  done  with  an 
authorization  specifying  that  no  special 
precautions  are  required  and  no  written 
authorization  (permit)  is  issued.  The 
intent  here  is  to  enable  the  employer  to 
perform  the  steps  and  to  assess  the 
hazard  each  time  before  authorizing  the 
hot  work,  but  not  necessarily  introduce 
the  specification  that  requires  a  formal 
written  permit.  Therefore,  in  this 
paragraph  OSHA  does  not  specify  what 
form  of  authorization  must  be  issued. 
In  paragraph  (a)(2)(ii)  of  §  1915.503. 
OSHA  proposes  that  the  employer  be 
allowed  to  authorize  employees  to  do 
hot  work  only  in  areas  that  have  been 
visually  inspected  and  found  to  be  firee 
of  fire  hazards  or  in  inspected  areas 
where  fire  hazards  are  controlled  by 


physical  isolation,  fire  watches,  or  other 
positive  means  such  as  inerting. 

In  developing  the  proposed  language 
above,  the  Committee  discussed  imder 
what  circumstances  the  employer  may 
authorize  hot  work  on  board  vessels  and 
vessel  sections.  Everyone  on  the 
Committee  agreed  that  decisions  about 
authorizing  hot  work  on  hoard  vessels 
and  vessel  sections  must  be  based  on 
the  inspection.  When  the  inspection 
shows  that  there  are  no  imcontroUed 
combustible  or  flammable  materials  in 
the  area,  then  authorization  for  hot  work 
is  appropriate.  The  Committee  also 
recognized  that  most  of  the  mid-to  large- 
size  yards  pre-outfit  ship  sections  with 
electrical  cables  and  fixtures,  insulation, 
and  other  combustible  materials 
requiring  the  employer  to  decide  for 
each  section  what  type  of  fire  protection 
should  be  provided  when  hot  work  is  to 

be  done. 

The  likelihood  of  the  hot  work  areas 
containing  combustible  materials  during 
ship  repair  is  greater  than  in 
shipbuilding.  During  ship  repair,  as  in 
other  work  the  employer  must  control 
the  fire  hazards  prior  to  authorizing  the 
hot  work.  Control,  as  required  in 
paragraph  (a)(2)(ii).  can  be  by  physical 
isolation,  posting  fire  watches,  or  other 
positive  means.  For  example,  an 
employer  can  achieve  physical  isolation 
of  combustibles  by  simply  moving  them 
to  an  area  at  least  35  feet  away  from  the 
hot  work  (see  definition  of  "physical 
isolation").  The  Committee  discussed 
the  35-foot  vertical  and  horizontal 
distance  and  found  it  to  be  consistent 
with  current  industry  practice.  Where 
combustibles  can  not  be  moved  or 
otherwise  physically  isolated,  the 
employer  can  post  a  fire  watch  to 
control  the  fire  hazard.  Additionally, 
when  flammable  atmospheres  are  foimd 
adjacent  to  the  hot  work  area,  the 
employer  can  control  the  fire  hazard  by 
inerting  the  adjacent  space  with  a  non- 
reactive  substance  that  will  not  support 
combustion.  For  further  information  on 
controlling  spaces  (flammable 
atmospheres)  adjacent  to  where  hot 
work  is  being  performed,  see  subpart  B 
of  this  part. 

Members  of  the  public  and  shipyard 
representatives  on  the  Committee 
commented  during  negotiations  that  the 
individual  performing  the  hot  work  is 
usually  expected  to  conduct  his  or  her 
own  final  visual  survey  of  the  hot  work 
area  to  make  sure  that  conditions  are 
safe  for  hot  work.  This  is  a  common 
practice  whether  identified  on  a  written 
permit  or  as  part  of  the  verbal 
authorization/assignment  to  the  work.  If 
the  survey  discovers  unsafe  conditions 
(e.g.,  appreciable  combustibles  in  an 
area,  leaking  lines  of  combustible 


liquids — hydraulic  fluid,  oil),  then  the 
worker  will  not  initiate  the  work  and 
will  contact  the  individual  authorizing 
the  work  for  further  instruction.  It  is 
also  expected  that  work  would  not  start 
imtil  the  situation  was  corrected.  As 
explained  by  a  Committee  member,  the 
employer  is  ultimately  responsible  for 
making  sure  that  areas  are  inspected 
before  hot  work  and  that  safe  conditions 
are  maintained  throughout  the  hot  work 
area.  This  may  be  done  by  requiring 
frequent  inspection,  training,  or  warning 
signs  even  when  the  employer  has 
delegated  the  responsibilities  for  the 
inspections.  OSHA  has  not  proposed  to 
require  the  hot  worker  to  conduct  a 
survey  as  the  Agency  believes  the 
employer  has  the  responsibility  for 
determining  if  the  area  is  safe.  An 
employer  may,  of  course,  have  such  a 
survey  as  part  of  his  or  her  work 
practices. 

While  subpart  B  has  a  requirement 
that  a  record  be  prepared  by  the  Marine 
Chemist,  Coast  Guard  Authorized 
Person,  or  Shipyard  Competent  Person 
allowing  the  hot  work  to  be  authorized 
as  defined  by  §  1915.14.  not  all  hot  work 
areas  need  to  be  certified  by  a  Marine 
Chemist  or  inspected  by  a  Coast  Guard 
Authorized  Person  or  Shipyard 
Competent  Person  before  the  employer's 
authorization  for  hot  work  to  begin.  The 
employer  may  assign  the  authorization 
responsibility  to  other  individuals  who 
are  knowledgeable  in  the  hazards 
associated  with  hot  work. 

hi  paragraph  (b)  of  §  1915.503,  OSHA 
is  proposing  that  the  employer  keep  all 
hot  work  areas  free  of  hazards  that  may 
cause  or  contribute  to  the  spread  of  fire. 
This  proposed  paragraph  summarizes 
the  Committee's  belief  that  fires  cannot 
occur  if  the  hazards  contributing  to 
them  are  controlled.  This  requirement  is 
to  prevent  the  introduction  of 
combustible  or  flammable  materials 
during  the  performance  of  hot  work. 
Often,  safe  conditions  exist  at  the  start 
of  the  hot  work  process;  however,  over 
the  duration  of  the  work,  these  materials 
may  be  brought  to  the  site  thereby 
creating  a  fire  hazard.  For  example,  one 
worker  may  be  performing  hot  work  at 
the  same  time  another  worker  from 
another  job  introduces  combustible  or 
flammable  materials  within  35  feet  of 
the  hot  work  operation.  The  worker's 
safety  can  be  further  compromised  by 
the  fact  that  the  worker  doing  the  hot 
work  is  wearing  a  face  shield  that 
obstructs  vision,  preventing  that  worker 
from  seeing  the  entrance  of  the  second 
worker.  It  is  the  intent  of  this 
requirement  that  hazard  assessment  be  a 
continual  process  and  not  a  singular, 
one-time  event.  Therefore  any  measures 


Federal  Register/ Vol.  67,  No.  238 / Wednesday,  December  11,  2002 /Proposed  Rules  76225 


used  by  the  employer  to  control  fire 
hazards  must  be  maintained. 

Fuel  gas  and  oxygen  burning  lines 
and  torches  are  typically  used  in 
shipyard  employment  as  follows.  A 
burner  (an  employee  engaged  in  burning 
or  brazing)  is  trained  and  becomes 
qualified  in  the  safe  operation  and 
testing  of  his  equipment;  namely  the 
burning  torch,  gauges,  care  and  use  of 
the  fuel  gas  and  oxygen  hose  lines  and 
proper  connection  to  the  supply 
manifold.  Only  qualified  employees  are 
issued  this  equipment  from  the  tool 
room.  After  being  issued  his  equipment, 
a  burner  working  on  a  vessel  will 
proceed  to  the  manifold  on  the  fantail 
of  the  vessel.  Assigned  to  work  in  the 
lower  level  of  the  machinery  space 
(enclosed  space)  200  feet  from  the 
manifold,  he  will  connect  four  50  foot 
sections  of  hose  together  and  to  his 
torch.  Next,  he  will  connect  this 
assembly  to  the  gauges  that  he.  in  turn, 
attaches  to  the  supply  manifold.  He  then 
charges  the  entire  burning  rig  by 
opening  the  oxygen  and  fuel  supply 
lines.  He  then  tests  the  torch  and  lines 
for  compression  integrity  using  his 
gauges  first  having  turned  off  the  supply 
valves.  If  the  gauges  indicate 
compromised  integrity,  the  burner  will 
then  re-tighten  all  of  the  connections 
and  test  again.  Once  the  integrity  of  the 
burning  rig  is  established,  he  then 
proceeds  to  roll  out  the  lines  on  the 
deck  to  his  assigned  worksite.  Upon 
reaching  his  worksite,  he  then  returns  to 
the  supply  manifold,  energizes  the 
system,  and  proceeds  to  secure  his  hose 
lines  elevated  and  out  of  walkways  to 
eliminate  tripping  hazards.  Finally,  he 
returns  to  his  worksite  and  begins 
burning. 

In  paragraph  (b)(2)(i)  OSHA  proposes 
that  the  employer  must  make  sure  that 
no  unattended  fuel  gas  and  oxygen  hose 
lines  or  torches  are  left  in  confined 
spaces.  The  proposed  language  in  this 
paragraph  has  been  adapted  fixtm  29 
CFR  1910.252;  §  1915.52;  and  NFPA 
312-2000.  Standard  for  Protection  of 
Vessels  During  Construction.  Repair, 
and  Lay-up  (Ex.  20-4).  The  Committee 
and  participants  frx)m  the  public 
attending  the  Committee's  meetings 
agreed  with  the  proposed  requirement 
in  paragraph  (b)(2)(i).  This  requirement 
reflects  the  current  practice  in  the 
industry.* 

The  potential  danger  associated  with 
unattended  fuel  gas  and  oxygen  hoses  or 
torches  in  confined  spaces  is  apparent 
and  universally  accepted.  Leaking  fuel 
gas  and  oxygen  bom.  imattended  hoses 
or  torches  can  accumulate  rapidly  in 
confined  spaces  leading  to  several 
hazardous  conditions  such  as  increased 
fire  hazards,  oxygen-enriched 


atmospheres,  explosive  atmospheres, 
and  similar  conditions.  This  proposed 
paragraph  seeks  to  eliminate  the  hazards 
associated  with  unattended  fuel  gas  and 
oxygen  hoses  or  torches  in  confined 
spaces. 

In  paragraph  (b)(2)(ii)  of  §  1915.503, 
OSHA  is  proposing  that  employers  must 
not  allow  unattended  charged  fuel  gas 
and  oxygen  hose  lines  or  torches  in 
enclosed  spaces  for  more  than  15 
minutes.  The  proposed  language  in  this 
paragraph  has  also  been  adapted  from 
29  CFR  1910.252;  §  1915.52;  and  NFPA 
312-2000,  Standard  for  Protection  of 
Vessels  During  Construction.  Repair, 
and  Lay-up  (Ex.  20-4).  The  Committee 
agreed  with  this  proposed  requirement 
following  extensive  discussion  and 
analysis.  They  felt  that  the  potential  for 
fire  or  explosion  caused  by  unattended 
charged  lines  in  enclosed  spaces  far 
outweighs  the  burden  of  pulling  to  open 
air  or  disconnecting. 

In  paragraph  (b)(2)(iii)  of  §  1915.503. 
OSHA  is  proposing  that  the  employer 
must  disconnect  all  fuel  gas  and  oxygen 
hoses  at  the  supply  manifold  at  the  end 
of  each  shift.  The  fact  that  paragraph 
(b)(2)(iii)  does  not  propose  a  hose 
removal  requirement  needs  to  be  further 
discussed  in  rulemaking.  The  Agency 
seeks  comment  on  this  subject.  Some 
shipyard  employers  indicated  that  at 
shift  change  fuel  gas  and  oxygen  hoses 
are  rolled  back  to  the  manifold  and 
discoimected  at  the  supply  end,  while 
other  shipyard  employers  found  this  to 
be  impractical.  They  noted  that  at  a 
large  shipyard  work  can  be  done  on  a 
vessel  as  long  as  800  feet  with  as  many 
as  seven  decks.  For  this  work, 
employees  need  to  connect  burning  rigs 
on  the  fantail  supply  manifold  and 
string  700  feet  of  fuel  gas  and  oxygen 
hose  lines  through  a  number  of  enclosed 
spaces  to  reach  a  worksite.  Adding  more 
lines  to  this  supply  manifold  with 
additional  manifolds  also  located  on  the 
fantail  creates  the  problem  of 
imstringing  and  rolling  back  literally 
miles  of  hose  lines  to  disconnect  them. 
The  potential  for  confusion  exists  when 
these  lines  are  disconnected  and  then 
need  to  be  reconnected.  The  Committee 
agreed  that  the  hoses  should  be  removed 
from  the  confined  spaces,  but  there 
remained  a  question  about  whether  this 
was  necessary  for  enclosed  spaces. 

The  concern  is  not  necessarily  about 
leaking  hoses  and  their  potential  for 
creating  a  hazardous  space.  Rather,  the 
bigger  concern  seems  to  be  with  the 
possibility  of  hooking  up,  at  the  supply 
manifold,  a  different  (wrong)  hose 
whose  torch  end  was  left  hanging  in  an 
enclosed  space.  Because  it  is  the  wrong 
hose,  it  may  now  be  dispensing  gas 
(oxygen  and  fuel  gas)  into  an  space 


without  anyone  knowing,  a  space  that  is 
not  involved  in  the  intended  work.  The 
contaminated  space  may  not  be 
discovered  until  much  later,  thus 
creating  a  fire/explosion  hazard. 
Additionally,  lealcing  fuel  gas  and 
oxygen  may  create  a  flammable  or 
oxygen-enriched  atmosphere  that  may 
reach  an  ignition  source. 

OSHA  deals  with  these  hazards  in 
proposed  paragraphs  (b)(2)(iii)(A)  and 
(B)  of  §  1915.503.  When  fuel  gas  and 
oxygen  lines  are  to  be  discoimected.  the 
employer  has  two  options.  One  is  to 
completely  roll  the  lines  back  to  the 
supply  manifold  (open  air)  and  then 
disconnect  the  torch.  The  other  is. 
where  a  positive  means  of  identification 
on  the  fuel  gas  and  oxygen  hose  lines 
has  been  given  before  rolling  out  or 
extending  the  line,  the  employee  can 
leave  the  lines  extended,  disconnect 
them  at  the  supply  manifold,  and  then 
disconnect  the  torch.  This  would  assure 
that,  not  only  would  the  proper 
extended  lines  be  discoimected,  but  also 
that  the  proper  lines  will  be 
reconnected,  thus  eliminating  the 
hazards  discussed  above.  Also,  because 
the  torch  must  be  removed  from  the 
enclosed  space  after  disconnecting  the 
extended  line  firom  the  supply  manifold, 
the  potential  for  the  build-up  of  a 
hazardous  atmosphere  is  greatly 
reduced. 

Selecting  the  positive  means  of 
identification  for  the  fuel  gas  and 
oxygen  hose  lines  is  left,  by  this 
performance  type  requirement,  to  the 
discretion  of  the  employer.  Examples  of 
the  positive  means  of  identification 
include  stenciling  both  ends  of  the  line, 
color  coding,  stamped  brass  tags,  and  so 
forth.  It  is  clear  however,  that  the  lines 
must  be  identified  at  both  ends 
regardless  of  how  many  sections  are 
joined,  creating  the  run. 

The  Committee  felt  that  extended 
lines  could  be  reconnected  safely . 
provided  that  certain  measures  were 
followed:  positively  identifying  hose 
line  ends  and  maintaining  the  integrity 
of  the  complete  burning  rig.  The  former 
has  already  been  discussed.  The 
Committee  recognized  that  maintaining 
the  integrity  of  the  burning  rig  can  be 
accomplished  in  a  number  of  ways.  The 
preferred  way  is  the  drop  test  using 
gauges  which  has  already  been 
discussed.  Another  way  is  the  use  of  a 
lockout  device  (Ex.  16b).  Still  another  is 
testing  a  pressurized  system,  using 
soapy  water  at  all  connections.  The 
Committee  concluded — and  OSHA 
agrees —  that  using  such  performance  . 
language  as  an  alternative  to 
specifications  will  help  to  nurture 
developing  technology  in  these  areas. 
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Section  1915.504    Fire  Watches 

The  requirements  of  this  section,  as 
recommended  by  the  Committee,  apply 
to  fire  watch  activity  designated  by  the 
employer  in  shipyard  employment.  The 
requirements  are  proposed  in  three 
parts:  (a)  the  employer's  written  policy 
on  fire  watches,  (b)  the  posting  of  a  fire 
watch,  and  (c)  fire  watch  assignments. 

The  existing  subpart  in  §  1915.52  Fire 
Prevention  in  Welding,  Cutting  and 
Heating  is  a  35-year-old  standard.  It  was 
identified  by  SESAC  in  1992  as  needing 
updating  and  extension  of  its  scope  to 
cover  all  the  situations  in  shipyard 
employment  regardless  of  geographic 
location.  The  Committee  has 
recommended,  and  OSHA  agrees,  that 
the  existing  requirements  in  §  1915  that 
address  fire  protection  be  replaced  by 
the  proposed  requirements  of  this 
subpart. 

Paragraph  (a)  of  §  1915.504  requires 
employers  to  create  and  keep  current  a 
written  policy  on  fire  watches 
specifying  the  requirements  for  the 
training,  duties,  equipment,  and  PPE 
necessary  for  fire  watches  in  the 
workplace.  The  PPE  that  fire  watches 
will  need  is  specified  in  to  29  CFR 
subpart  I  Personal  Protective 
Equipment.  No  specific  format  is 
proposed  for  the  written  policy.  The 
Committee  determined  the  employer 
was  in  the  best  position  to  determine 
how  the  requirement  can  be  met,  and 
OSHA  agreed.  OSHA  recognizes  that  the 
employer  needs  the  discretion  to  tailor 
the  plan  to  his  or  her  workplace. 

Paragraph  (b)  of  §  1915.504  proposes 
that  the  employer  must  determine  the 
need  for  and  post  a  fire  watch  if  during 
hot  work:  (1)  Slag,  weld  splatter,  or 
sparks  might  pass  through  an  opening 
and  cause  a  fire;  (2)  fire-resistant  guards 
or  cxirtains  are  not  used  to  prevent 
ignition  of  combustible  materials  during 
work  on  or  near  decks,  bulkheads, 
partitions,  or  overheads;  (3)  combustible 
material  closer  than  35  ft.  (10.7m) 
horizontally  and  vertically  cannot  be 
removed,  protected  with  flame-proof 
covers,  or  otherwise  shielded  with  metal 
or  fire-resistant  guards  or  curtains,  so 
that  the  material  will  not  be  ignited  by 
the  hot  work;  (4)  on  or  near  insulation, 
combustible  coatings,  or  sandwich-type 
construction  on  either  side  cannot  be 
shielded,  cut  back,  or  the  materials 
removed.  In  the  latter  case,  if  removal  is 
impracticable,  the  space  affected  by  the 
hot  work  must  be  inerted;  if  that  caiuiot 
be  done,  then  a  fire  watch  must  be 
posted.  A  fire  watch  must  also  be  posted 
when:  (5)  Combustible  materials 
adjacent  to  the  opposite  sides  of 
bulkheads,  decks,  overheads,  metal 
partitions,  or  of  sandwich-type 


construction  may  be  ignited  by  heat 
conduction  or  radiation;  (6)  hot  work  on 
pipes  or  other  metal  is  close  enough  to 
cause  ignition  through  heat  radiation  or 
conduction  if  contact  is  made  with 
insulation,  combustible  coatings,  or 
combustible  decks,  bulkheads, 
partitions,  or  overheads;  (7)  hot  work  is 
close  enough  to  unprotected 
combustible  pipe  or  cable  Twas  to  cause 
ignition  from  exposure  to  the  hot  work; 
or  (8)  a  watch  is  required  by  a  Marine 
Chemist,  a  Coast  Guard  authorized 
person,  or  a  shipyard  Competent  Person. 
The  Conunittee  identified  these  eight 
probable  cases  where  a  fire  watch  is 
needed  for  any  size  shipyard 
employment.  OSHA's  proposed 
requirements  for  this  paragraph  are 
based  on  their  recommendations. 

Paragraph  (b)(1)  of  §  1915.504 
proposes  controlling  ignition  sources  for 
work  processes  that  generate  slag,  weld 
splatter,  or  sparks  that  might  pass 
through  an  opening  and  cause  a  fire.  It 
has  been  adapted  from  NFPA  51B-1999, 
Standard  for  Fire  Prevention  in  Use  of 
Cutting  and  Welding  Processes  (Ex.  19- 
3)  and  1910.252(a)(2)(iii)(A){3).  During 
the  meetings,  the  Committee  discussed 
the  size  of  the  openings.  The  Committee 
considered  whether  the  size  needs  to  be 
specified.  The  provision's  intent  as 
proposed  is  to  leave  the  requirement 
performance  oriented.  If  a  spark  can  get 
through  an  opening  and  cause  a  fire. 
then  the  area  should  be  protected.  The 
Committee  preferred  to  not  be  specific, 
but  to  leave  it  to  the  employer  to 
determine  which  openings  need  to  be 
protected. 

Paragraph  (b)(2)  of  §  1915.504 
proposes  to  recognize  that  ignition 
sources  can  be  controlled  through  the 
use  of  fire-resistant  guards  or  curtains. 
Where  the  combustible  materials  cannot 
be  protected  from  a  possible  ignition 
source,  the  employer  must  post  a  fire 
watch.  The  Committee  recognized  that 
combustible  materials  can  be  protected 
through  the  use  of  fire-resistant  guards 
or  curtains.  For  example,  a  sandwich- 
type  bulkhead  could  be  safely  protected 
from  ignition  of  the  combustible 
materials  during  hot  work  by  using  a 
fire-resistant  guard  or  curtain. 

Paragraph  (b)(3)  of  §  1915.504  reflects 
the  35  ft.  requirement  (minimiun 
distance  of  combustible  materials  from 
hot  work)  from  the  1910.252(a)(2)(vii), 
subpart  Q  Welding,  Cutting  and  Brazing 
and  NFPA  51B-1999,  Standard  for  Fire 
Prevention  in  Use  of  Cutting  and 
Welding  Processes  (Ex.  19-3).  In  this 
paragraph  OSHA  proposes  to  require 
that  an  employer  post  a  fire  watch 
unless  combustible  materials  are 
relocated  to  at  least  35  feet  beyond  the 
hot  work  area  or  are  protected  by 


shielding.  The  Committee  discussed  the 
35-foot  distance  at  length  during  the 
course  of  the  meetings  and  agreed  that 
if  the  possibility  exists  that  hot  work 
materials  could  make  contact  with  the 
combustible  material  in  any  way,  a  fire 
watch  must  be  posted.  No  specific 
reasons  or  evidence  to  change  the 
distance  was  suggested  by  any  of  the 
members  or  representatives  from  the 
public.  The  Committee's  proposal  kept 
the  35-foot  distance.  The  Committee 
believes  that  the  distance  has  been  in 
regulatory  requirements  and  national 
consensus  standards  for  many  years  and 
reflects  the  current  industry  practice. 
The  Agency  concurs  that  such 
protection  is  reasonable  and  necessary. 

Paragraph  (b)(4)  of  §  1915.504 
addresses  the  hazards  associated  with 
combustible  coatings,  sandwich-type 
construction,  or  other  insulating 
materials.  Besides  shielding,  cutting 
back,  removing  the  materials  and 
posting  a  fire  watch,  an  industry 
practice  for  the  acoustic  foams  that  are 
conmionly  found  in  inaccessible  voids 
is  to  inert  the  areas  to  make  them  safe 
for  hot  work.  Industry  practice,  in  these 
situation,  has  been  to  adso  provide 
charged  fire  hoses  or  portable 
extinguishers  as  fire  protection 
measures  for  fire  watches.  Polyurethane 
and  other  organic  foams  are  increasingly 
used  on  vessels  because  of  their 
excellent  insulating  and  lightweight 
properties.  When  properly  installed  and 
protected  against  fire,  organic  foams 
present  no  more  fire  hazard  than  other 
combustible  materials.  However,  when 
organic  foams  (including  those 
described  as  self-extinguishing,  non- 
burning,  fire  resistant,  flame  resistant, 
and  by  similar  terms)  are  exposed  to  fire 
or  heat,  they  may  ignite  and  bum  with 
rapid  flame  spread,  high  temperatures, 
toxic  gases,  and  voluminous  quantities 
of  smoke. 

Paragraph  (b)(5)  of  §  1915.504 
addresses  the  potential  hazards  of 
adjacent  spaces.  This  paragraph  is 
adapted  from  §  1915.52(a)(3).  It  is  an 
important  part  of  the  hazard  assessment 
"since  direct  penetration  of  sparks  or 
heat  transfer  may  introduce  a  fire  hazard 
to  an  adjacent  compartment,  the  same 
precautions  shall  be  taken  on  the 
opposite  side  as  are  taken  on  the  side  on 
which  the  welding  is  performed." 
During  hot  work  on  or  near  insulation, 
combustible  coatings,  or  sandwich-type 
construction  on  either  side,  if  the 
employer  caiuiot  cut  back  or  remove  the 
materials  or  inert  the  space,  a  fire  watch 
must  also  be  posted  on  the  opposite  side 
of  the  hot  work.  This  requirement  is 
intended  to  address  the  increased  fire 
hazard  potential  (noted  in  the 
explanation  above  for  paragraph  (b)(4)) 
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that  results  from  hot  work  conducted  in 
areas  with  or  adjacent  to  poljrurethane 
or  other  organic  foams. 

In  cases  where  hot  material  from  hot 
work  could  involve  more  than  one  level, 
as  in  trunks  and  machinery  spaces,  a 
fire  watch  must  be  stationed  at  each 
affected  level  unless  positive  means  are 
available  to  prevent  the  spread  or  fall  of 
hot  material.  Positive  means  could  be 
accomplished  by  placing  barriers  or  by 
physically  isolating  an  area.  The  same  is 
true  for  adjacent  spaces;  a  fire  watch 
must  be  stationed  at  each  affected  work 
area. 

Paragraph  (b)(6)  of  §  1915.504  requires 
a  fire  watch  during  hot  work  when 
performed  on  pipes  or  other  metal  in 
contact  with  insulation,  combustible 
coatings  or  combustible  materials  on  or 
near  decks,  bulkheads,  partitions,  or 
overheads  if  the  work  is  close  enough  to 
cause  ignition  by  radiation  or 
conduction.  The  fire  watch  workgroup 
discussed  at  length  the  term  "bulkhead 
and  deck."  Because  the  scope  of  subpart 
P  is  for  shipyard  employment,  the 
subgroup  discussed  the  fact  that 
bulkheads  and  decks  refer  to  vessels  and 
vessel  sections  and  although  these  terms 
could  be  used  for  structures  and 
buildings,  that  is  not  the  norm. 
Normally  on  landside  structures  the 
terms  "walls  and  floors"  are  commonly 
used.  Would  use  of  "bulkhead  and 
deck"  in  this  provision  cause  confusion 
as  to  the  applicability  throughout 
shipyard  employment,  both  on  land  side 
and  aboard  vessels?  The  Agency  invites 
comment  on  this  issue. 

Paragraph  (b)(7)  of  §  1915.504  requires 
a  fire  watch  if  hot  work  is  conducted 
close  enough  to  combustible  pipe  or 
cable  runs  to  cause  ignition  (unless  the 
pipe  or  cable  runs  are  protected  from 
exposure  to  the  hot  work).  This 
provision  takes  into  accoimt  the  large 
amount  of  cable  runs  through  vessel 
compartments.  Although  these  cables 
must  be  tested  to  low  flame  spread  and 
smoke  production  rates,  they  are  still 
combustible  and  have  been  responsible 
for  the  spread  of  fire  in  many  cases. 
Also,  the  use  of  combustible  piping  is 
increasing,  and  although  required  to 
meet  strict  flame  spread  and  smoke 
production  criteria,  the  potential  for  fire 
spread  through  pipe  runs  is  the  same  as 
through  cable  runs  and  should  therefore 
be  safeguarded. 

Paragraph  (b)(8)  of  §  1915.504 
proposes  to  add  a  provision  for  posting 
a  fire  watch  when  required  by  a  Marine 
Chemist,  a  Coast  Guard  authorized 
person,  or  a  shipyard  Competent  Person. 
These  individuals  are  trained  to  know 
when  a  fire  hazard  requiring  a  fire 
watch  exists  even  in  circumstances  not 
set  forth  in  paragraphs  (b)(2)  through 


(b)(7)  above.  In  one  of  the  areas  of 
biggest  concern-where  flammable  and 
combustible  liquids  are  present,  for 
example,  in  vessel  construction —  the 
regulations  already  require  a  competent 
individual  to  determine  where  a  fire 
watch  will  be  required.  An  employer  is 
already  required  to  designate  a  shipyard 
Competent  Person  in  accordance  with 
applicable  requirements  of  29  CFR 
1915.7.  These  requirements,  coupled 
with  the  time-tested  recommendations 
of  NFPA  51B-1999  and  29  CFR  1915 
subpart  B.  were  considered  adequate  by 
the  Committee. 

Paragraph  (c)  of  §  1915.504  outlines 
the  assignment  of  fire  watch  duty. 
Originally,  the  Committee's  Fire  Watch 
Workgroup  had  recommended  language 
for  this  paragraph  that  specifically  states 
that  the  employer  is  responsible  for  a 
worker's  assigiunent  to  fire  watch  duty. 
However,  the  Committee  felt  that  this 
should  be  understood  throughout  the 
regulations  that  the  employer  is 
ultimately  responsible  for  workplace 
fire  safety,  and  thus  it  does  not  need  to 
be  repeated.  OSHA  agrees. 

Paragraph  {c)(l)  of  §  1915.504  states 
that  an  employee  must  not  be  assigned 
other  duties  when  designated  as  fire 
watch  by  the  employer.  The  Committee 
wanted  to  be  very  clear  on  this 
requirement,  because  although  fire 
watch  as  an  exclusive  assignment  is 
recognized  as  industry  practice,  the  fire 
watch  posting  is  crucial  to  maintaining 
safe  working  areas.  For  example, 
welders  with  their  shields  down  rely 
totally  on  the  fire  watch's  observations. 
This  watch  should  not  be  distracted  by 
having  other  duties  assigned  at  the  same 
time. 

The  provision  in  paragraph  (c)(2)(i) 
requires  that  a  fire  watch  must  have  a 
clear  view  of  all  areas  assigned.  This 
requirement  effectively  precludes  a 
worker  acting  as  his  or  her  own  fire 
watch.  The  workgroup  told  the 
Committee  that  if  hot  work  workers,  i.e., 
welders  and  burners,  were,  in  fact, 
acting  as  their  own  fire  watch,  the 
requirement  for  a  clear  view  of  those 
areas  affected  could  not  be  met.  They 
noted  that  when  a  welder's  shield  is 
down,  the  immediate  area  where  the  arc 
hits  is  the  only  area  the  welder  is 
concentrating  on.  and  the  welder  is 
oblivious  to  die  surrounding  work  area 
affected.  The  Committee  agreed  and 
wanted  to  note  specially  that  a  worker 
performing  hot  work,  such  as  a  welder, 
cannot  be  his  or  her  own  fire  watch 
under  any  circumstances. 

The  Committee  was  concerned  that  a 
fire  watch  be  able  to  do  his  or  her  job. 
This  means  that  a  fire  watch  must  be 
physically  capable  of  accessing  the 
necessary  area  and  wearing  the 


appropriate  PPE.  For  example,  a  fire 
watch  may  have  to  climb  ladders  to 
access  tardks  or  other  structures,  carry 
fire  extinguishers,  pull  hoses,  see  the 
assigned  area,  pull  alarm  stations,  and 
communicate  the  alarm  verbally. 
Although  there  was  much  discussion, 
the  Committee  did  not  include  a 
requirement  stating  that  the  employer 
must  make  sure  that  personnel  who  are 
expected  to  stand  fire  watch  will 
perform  and  are  capable  of  carrying  out 
the  duties  of  fire  watch.  The  logic,  after 
discussions,  was  that  the  employer 
woiUd  be  the  best  judge  of  physical 
capability  and  mental  alertness  of  the 
fire  watch. 

Paragraph  (c)(2)(ii)  of  §  1915.504 
proposes  that  employees  assigned  to  fire 
watch  duty  must  be  able  to 
communicate  with  workers  exposed  to 
hot  work.  As  addressed  later  in  the 
preamble  for  paragraph  (c)(2)(x)  of 
§  1915.508  Training,  there  was 
considerable  discussion  within  the 
workgroup  about  current  industry 
practices  for  the  fire  watch's  contact 
with  other  workers.  The  Committee 
decided  that  communication  is 
important  because  a  fire  watch  may  not 
be  able  to  see  a  hot  worker  when,  for 
example,  the  fire  watch  is  on  the  other 
side  of  a  compartment  from  the  hot 
worker.  The  Committee  did  not  want  to 
limit  the  means  of  communication.  For 
example,  in  the  case  of  a  fire  watch  on 
the  other  side  of  the  bulkhead  from  the 
employee  doing  hot  work,  the  means 
may  be  as  simple  as  tapping  on  the 
bulkhead  to  signal  whether  the  hot 
worker  can  continue  or  must  stop,  or  it 
could  be  a  more  electronic 
conununication  system  such  as  radio 
communication. 

Paragraph  (c)(2)(iii)  of  §  1915.504 
specifies  that  the  fire  watch  must 
remain  in  the  hot  work  area  at  least  30 
minutes  after  hot  work  is  completed.  A 
provision  has  been  added  that  permits 
the  fire  watch  to  be  relieved  sooner  if 
the  employer  or  the  employer's 
representative  surveys  the  exposed 
areas,  conducts  a  post-work  hazard 
assessment,  and  determines  that  no 
further  fire  hazard  exists.  Obviously, 
this  determination  can  only  be  made 
after  a  hazard  assessment  is  completed. 
The  fire  watch  workgroup  carried  forth 
this  requirement  from  SESAC's 
recommendation  that  the  NFPA  and 
industry-accepted  practice  be  used  as 
the  rationale  for  the  30  minute 
requirement  unless  the  employer 
surveys  the  affected  work  area(s)  and 
determines  that  there  is  no  further  fire 
hazard.  The  workgroup  recommended 
to  the  Committee  that  when  the  work 
area  was  protected  before  the  hot  work 
was  done,  the  employer  or  the 
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employer's  representative  could 
resurvey  the  affected  area  and  determine 
the  area  was  safe  from  fire  hazards 
without  the  need  for  a  fire  watch  for  30 
minutes  after  completion  of  the  hot 
work.  The  Committee  agreed.  The  intent 
of  this  provision  is  to  encourage 
employers  or  their  representative  to  use 
the  hazard  assessment  process 
throughout  the  work — beginning, 
middle  (to  see  if  conditions  change), 
and  at  the  end  (to  determine  how  long 
the  fire  watch  may  be  needed). 

OSHA  invites  comment  on  whether 
the  fire  watch  remaining  in  the  hot  work 
area  for  at  least  30  minutes  after 
completion  of  the  hot  work  is  the 
equivalent  to  the  employer's  immediate 
survey  of  the  exposed  area  to  making  a 
determination  that  there  is  no  further 

fire  hazard. 

Paragraph  (c)(2)(iv)  of  §  1915.504 
proposes  that  the  employer  must  ensure 
that  employees  assigned  to  fire  watch 
duty  are  trained  to  detect  fires  that 
occur  in  areas  exposed  to  the  hot  work. 
(For  a  further  explanation,  see  the 
Training  section  at  §  1915.508.) 

Paragraph  {c)(2)(v)  of  §  1915.504 
requires  that  the  fire  watch  must 
attempt  to  extinguish  any  incipient 
stage  fires  in  the  assigned  work  area  that 
are  within  the  available  equipment's 
capacity  and  within  the  fire  watch's 
training  qualifications  as  defined  in 
1915.508  Training.  The  term  "incipient 
stage  fire"  is  defined  in  the  General 
Industry  Fire  Protection  Standard 
§  1910.155(c)(26):  Incipient  stage  fire 
means  a  fire  which  is  in  the  initial  or 
beginning  stage  and  which  can  be 
controlled  or  extinguished  by  portable 
fire  extinguishers,  class  II  standpipe  or 
small  hose  systems  without  the  need  for 
protective  clothing  or  breathing 
apparatus.  Although  the  maritime 
industry  asked  for  a  single  standard,  this 
definition  is  an  example  where  the 
general  industry  standard  is  referenced 
to  reduce  regulatory  duplication.  OSHA 
seeks  comment  on  whether  the 
definition  needs  to  be  included  in  this 
standard. 

Paragraph  (c)(2)(vi)  of  §  1915.504 
proposes  the  requirement  that  the  fire 
watch  alert  employees  of  any  fire  that 
goes  beyond  the  incipient  stage.  The 
method  the  fire  watch  uses  to  alert  other 
employees  is  not  specified.  The  fire 
watch  can  alert  in  the  way  most  suited 
to  the  worksite  and  conditions.  Whether 
this  is  accomplished  by  shouting, 
waving  of  arms,  or  hand  signals  is  left 
up  to  the  employer  to  instruct  the  fire 
watch.  In  a  noisy  working  enviroimient, 
it  might  be  most  appropriate  to  tap  hot 
workers  on  the  shoulder  and  then 
motion  to  them  to  follow  or  exit  the 
area.  In  a  smokey  situation,  vocal 


communication  would  be  more 
appropriate. 

Paragraph  (c)(2){vii)  of  §  1915.504 
provides  Uiat  if  fire  watches  are  unable 
to  extinguish  fire  in  the  areas  exposed 
to  the  hot  work,  they  must  activate  the 
alarm  and  start  the  evacuation 
procedure  as  trained  according  to 
§  1915.508(c)(2)(xi)  and  the  employer's 
fire  safety  plan,  §  1915.502. 

Section  1915. 505    Fire  Response 

In  this  section  OSHA  proposes 
specific  requirements  for  fire  response 
in  shipyard  employment.  At  present, 
OSHA  does  not  have  any  specific 
requirements  for  fire  response  in 
shipyard  employment. 

Responders  to  shipyard  fires 
encounter  a  complex  set  of  fire  hazards 
involving  buildings,  vessels  in  dry-dock 
or  on  ways,  afloat,  or  alongside  a  quay. 
Fire  responders  need  to  be  prepared  to 
suppress  a  wide  range  of  fire  scenarios 
ftt)m  a  flammable  liquid  storage  room  in 
a  shipyard  building  to  oil-soaked  rags  in 
an  engine  room  on  a  ship.  Types  of  fires 
could  include  ordinary  combustible 
materials  (such  as  wood,  paper  or  cloth), 
flammable  or  combustible  liquids  (such 
as  oil,  fuels,  paints  or  chemicals), 
insulation  and  other  materials  that  give 
off  toxic  gases  and  smoke,  electrical 
fires  (involving  energized  motors, 
circuit  controls,  transformers  or  wiring) 
or  even  a  rare  combustible  metal  fire 
(such  as  magnesium  or  titanium). 

Shipyard  firefighting  as  defined  in 
section  1915.509  Definitions  may  be 
provided  by: 

1.  Members  of  a  fire  brigade 
established  by  the  shipyard,  consisting 
of  employees  who  have  primary  duties 
other  than  firefighting; 

2.  Workers  of  the  shipyard  employed 
as  full-time  firefighters:  or 

3.  Public,  private,  governmental,  or 
military  units  providing  rescue, 
firefighting,  and  other  related  services. 

As  expressed  by  one  Committee 
member,  when  firefighters  respond  to  a 
shipyard  fire,  the  safety  of  the  shipyard 
workers  rests  with  those  firefighters; 
therefore,  that  member  noted,  the  safety 
of  all  firefighters  should  be  addressed  by 
this  standard  and  these  rules  should 
apply  to  them  as  well.  In  fact,  the 
Committee  expressed  concern  that 
whoever  provides  fire  response  to 
shipyard  employment  must  meet  certain 
minimum  standards.  The  Committee's 
consensus  was  that  designated  workers 
(whether  employed  by  the  shipyard  or 
by  another  employer)  must  be  trained 
and  equipped  to  fight  fires  in  shipyard 
employment  as  safely  as  possible  to 
reduce  worker  deaths  or  injuries  related 
to  these  fires. 


To  ensure  that  this  happens  when 
firefighters  are  not  shipyard  workers, 
the  Committee  decided  to  require  a 
liaison  be  established  between  the 
shipyard  employer  and  the  outside 
organization  providing  response 
services.  Consistent  with  the 
recommendations  of  the  Committee. 
OSHA  is  proposing  that  the  shipyard 
liaison's  communication  with  an 
outside  fire  response  organization  must 
include  addressing  facility  and  layout 
familiarization  and  coordination 
protocols.  Public  fire  departments  in 
those  states  with  approved  section  18b 
State  Plans  that  respond  to  shipyard 
facilities  will  be  covered  by  similar 
requirements  through  their  respective  - 
states.  Federal  OSHA  does  not  have 
jurisdiction  over  state  and  municipal 
fire  departments  or  volunteers.  Federal 
firefighters  are  covered  under  Executive 
Order  No.  12291.  OSHA  believes  that 
the  safety  of  all  firefighters  is  a  major 
concern  and  intends  the  broadest 
coverage  possible  under  the  Act 
regardless  of  the  shipyard  employer's 
fire  response  arrangements.  The 
Committee  was  in  full  agreement  that 
anyone  responding  to  a  shipyard 
employment  fire  to  actually  extinguish 
a  fire  should  be  covered  by  this 
proposed  rule  to  the  extent  possible. 
The  proposed  coverage  of  this  standard, 
for  fire  responders  has  to  exclude  state 
and  municipal  fire  departments  and 
volunteers  even  thou^  they  will  benefit 
from  the  requirement  to  establish  a 
liaison  with  them. 

Shipyard  fire  responders  do  not 
include  support  personnel  responding 
at  or  near  fires  who  have  only  limited 
support  functions  to  perform.  The 
Committee  agreed  that  the  shipyard 
employment  workers  who  might 
respond  to  provide  support  services  but 
are  not  exposed  to  the  hazards  of  the 
fire,  should  not  be  covered.  Such 
support  services  include  electricians, 
utility  workers,  and  facility  management 
representatives.  As  explained  by  one 
Committee  member,  the  requirements  of 
this  proposal  are  not  intended  to  apply 
to  employees  responding  to  a  shipyard 
employment  fire  to  open  or  close  valves, 
turn  off  electric  service,  or  disconnect 
gas  supplies.  "Support  personnel,"  as 
3ie  Committee  called  them,  are 
designated  persons  not  put  into  harm's 
way  but  performing  such  tasks  as 
shutting  down  or  isolating  gas  lines  and 
disconnecting  electrical  service.  They 
are  not  fire  response  personnel  since 
they  are  not  exposed  to  the  hazards  of 
firefighting.  Members  of  the  public, 
including  Vincent  Galattli  from  Bender 
Shipbuilding  and  Michael  Davis  from 
Halter  Marine,  noted  that  some  shipyard 
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employment  workers  join  community 
fire  departments  as  volimteers.  These 
volunteers  are  sometimes  used  in 
shipyard  employment  to  pull  hoses  but 
do  not  fight  fires.  Conmiittee  member 
Buck  Hurley  irom  the  Norfolk  Naval 
Shipyard  noted  that  crane  operators 
could  be  used  to  provide  supplies, 
water,  or  chemicals,  but  not  perform 
actual  firefighting. 

This  proposed  section  consolidates 
the  requirements  of  29  CFR  1910.156 
Fire  Brigades  with  some  of  the 
provisions  in  NFPA  1500-2002.  Fire 
Department  Occupational  Safety  and 
Health  Program  (Ex.  20-5).  creating  a 
standard  that  specifically  addressees 
shipyard  fire  response. 

A  Committee  workgroup  consisting  of 
representatives  of  the  fire  service, 
government,  labor,  and  employers 
developed  the  initial  proposed  language 
for  this  section.  In  addition  to  using  the 
SESAC  recommended  proposal  and 
cujrrent  industry  practice,  the 
workgroup  relied  heavily  on  NFPA 
1500-2002.  The  workgroup  also 
discussed  and  reviewed  NFPA  600- 
2000,  Standard  on  Industrial  Fire 
Brigades  (Ex.  20-6). 

NFPA  completely  revised  NFPA  600 
in  2000  to  be  consistent  v^th  OSHA's 
Fire  Brigade  Standard.  In  2000.  NFPA 
further  revised  the  document  to  include 
industrial  fire  departments  that  vyere 
previously  covered  in  NFPA  1500. 

The  workgroup  chose  to  rely  more 
heavily  on  NFPA  1500-2002  rather  than 
NFPA  600-2000  because  of  the  need  to 
make  sure  that  response  from  outside 
the  yard  would  be  compatible  with 
response  fit)m  inside  the  yard.  In  many 
commimities,  particularly  where  there 
are  small  employers,  the  shipyard  must 
rely  on  and  coordinate  fire  response 
with  the  local  fire  authority.  Through 
this  section,  OSHA  intends  to  assure  the 
coordination  between  the  yard  and  the 
outside  fire  response  organization  so 
that  they  can  work  together  safely. 

There  is  one  general  distinction  that 
OSHA  wants  to  make  clear  with  respect 
to  fire  response  in  shipyard 
employment.  As  recommended  to 
OSHA  by  the  Committee,  shipyard 
support  personnel  are  not  considered 
members  of  the  shipyard  fire  brigade  or 
fire  department  when  they  respond  to 
fires  on  board  vessels  or  vessel  sections. 
The  Committee  agreed  that  additional 
shipyard  persoimel,  usually  yard 
maintenance  or  temporary  service 
employees,  can  and  do  react  to  fire 
alarms  on  board  vessels  and  vessel 
sections.  However,  when  these 
employees  respond  to  the  fire  location, 
they  do  so  with  the  understanding  that 
they  will  not  put  themselves  at  risk  by 
attempting  to  fight  fires.  Rather,  their 


only  responsibility  is  to  offer  skilled 
support  to  fire  brigade  or  fire 
department  responders  by  securing 
certain  utilities  [i.e.,  electrical, 
ventilation,  compressed  air,  and  oxy- 
fuel  lines  suppling  the  vessel  or  vessel 
section)  when  necessary  during  fire 
suppression  activities.  Because  they 
have  detailed  knowledge  of  the  vessel's 
or  vessel  section's  layout  of  temporary 
services  and  the  locations  within  the 
yard  for  controlling  these  services,  they 
can  also  serve  as  an  information 
resource  for  firefighters  responding  to 
the  fire. 

For  example:  A  large  cargo  ship  is  tied 
up  at  a  pier.  Manifolds  provide  fuel  gas 
and  oxygen  for  hot  work  located  on  the 
main  deck  of  the  vessel.  The  manifolds 
are  fed  from  the  pier.  A  fire  is 
discovered  below  decks  and  the  fire 
alarm  soimds  throughout  the  vessel.  The 
employees  leave  their  work  stations  and 
proceed  off  the  vessel  to  a  waiting  area. 
The  yard's  fire  brigade  arrives  and 
boards  the  vessel.  The  outside  or 
municipal  fire  department  is  alerted  and 
initiates  its  response  plan.  As  part  of  the 
yard's  fire  safety  plan,  the  temporary 
service  and  yard  maintenance 
departments  respond  to  the  pier 
alongside  the  vessel.  Representatives  of 
the  yard's  fire  brigade  meet  with  the 
temporary  service  employees  and  they 
communicate  with  the  firefighters  on 
board  the  vessel  to  identify  the  location 
of  the  fire.  Based  upon  the  information 
received  from  the  firefighters  on  board 
the  vessel,  the  temporary  service 
employees  will  begin  to  secure  utilities 
that  provide  service  to  the  fire  area. 
Once  the  utilities  have  been  secured  to 
prevent  hazards  to  the  firefighters,  the 
temporary  service  employees  will  return 
to  the  staging  area  and  await  further 
requests  from  the  yard's  fire  brigade. 

In  this  scenario,  the  temporary  service 
employees  did  not  enter  the  vessel's 
compartments  with  the  intent  to  fight 
the  fire.  They  responded  to  give  skilled, 
technical  support  to  the  responding  fire 
departments.  OSHA  wants  to  make  it 
clear  that  in  shipyard  employment,  the 
shipyard  support  personnel,  such  as 
temporary  service  employees,  are  not 
considered  part  of  the  shipyard's  fire 
brigade  or  fire  response  department. 
Shipyard  fire  response  department  or 
brigade  employees  who  participate  in 
the  actual  role  of  fire  suppression  and 
control  are  the  only  employees  covered 
by  this  section.  These  employees  must 
be  trained  for  the  duties  and  functions 
they  are  expected  to  perform.  The 
shipyard  employees  who  are  not  part  of 
the  shipyard's  fire  brigade  or  fire 
department,  including  skilled  support 
employees,  are  not  covered  by  this 


section.  Their  protection  is  provided  by 
other  standards  in  this  part. 

In  paragraph  (a)(1)  of^§  1915.505.  the 
shipyard  employer  is  required  to 
determine  who  will  perform  fire 
response  in  the  shipyard  and  what  type 
of  response  will  be  provided.  The 
Committee  recommended  this  approach 
based  on  the  diverse  fire  response 
capabilities  it  found  throughout  the 
industry.  Some  shipyard  employers, 
those  with  very  large  facilities,  employ 
full-time  shipyard  firefighters  and 
provide  them  with  response  apparatus 
and  equipment.  At  the  other  end  of  the 
spectrum  are  the  employers  at  small 
shipyards  who  must  rely  totally  on 
public  fire  protection.  One  Committee 
member  indicated  that  .his  shipyard  fire 
response  persoimel  constitute  the 
superior  fire  protection  expertise  in  his 
conununity.  "This  is  with  regard  not  only 
to  shipyard  fires  but  also  to  the  fire 
response  operations  of  the  local  public 
fire  department  to  which  he  offers 
support  and  back-up.  Yet,  at  another 
meeting,  a  public  fire  official  indicated 
his  department  provides  all  of  the  fire 
protection  for  the  shipyards  located  in 
his  district.  The  Committee  consensus  is 
that  the  deciding  factors  are  so  many 
and  so  varied  that  each  shipyard 
employer  must  take  responsibility  for 
determining  who  will  provide  fire 
response  services  and  what  those 
services  will  be. 

OSHA  proposes  in  paragraph  (a)(2)  of 
§  1915.505  that  the  employer  must 
create  and  maintain  an  updated  written 
statement  or  policy  that  describes  the 
internal  and  outside  fire  response 
organizations  that  the  employer  will 
use.  In  complete  agreement  with  the 
Committee.  OSHA  is  promoting  the  idea 
of  pre-planning  throughout  this 
proposed  fire  response  section. 

Paragraph  (a)(3)  of  §  1915.505 
proposes  that  the  employer  create, 
maintain,  and  update  a  written 
statement  or  policy  that  defines  what 
evacuation  procedures  employees  must 
follow  if  the  employer  chooses  to 
require  a  total  or  partial  evacuation  of 
the  worksite  at  the  time  of  a  fire. 

The  Committee  stated  strongly  that 
once  the  shipyard  employer  decides 
how  to  protect  employees  from  the 
hazards  of  fire,  the  methods  of 
protection  must  be  pre-planned  and 
documented  regardless  of  the  type  of 
response  the  employer  chooses. 
Accordingly,  in  paragraph  (b)  of 
§  1915.505.  OSHA  proposes  the 
information  that  must  be  included  in 
the  written  policy  statement  required  by 
this  section.  These  written  policy 
statements  should  set  forth  the  basis  for 
operating  a  fire  response  service.  A  key 
point  is  to  set  out  clearly  the  specific 
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functions  the  fire  response  service  is 
authorized  and  expected  to  perform. 
Employers  must  assert  their  authority  to 
set  the  specific  functions  and  the  limits 
of  the  functions  the  fire  response  service 
will  provide.  The  employer  also  must 
furnish  the  necessary  resources  for 
delivering  the  designated  services.  Such 
services  might  include  structural  fire 
response,  emergency  medical  services, 
hazardous  materials  response,  high- 
angle  rescue,  heavy  rescue,  and  others. 

OSHA  proposes  in  paragraph  (b)(1)  of 
§  1915.505  that,  if  the  employer  chooses 
to  provide  internal  fire  response,  then 
the  employer  must  create,  maintain,  and 
update  a  written  statement  or  policy 
that  defines  the  fire  response  to  be 
provided.  The  information  would 
include  the  organizational  structure  of 
the  fire  response  service;  the  number  of 
trained  fire  response  employees;  the 
minimum  number  of  fire  response 
employees  necessary,  the  number  and 
types  of  apparatus,  and  a  description  of 
the  fire  suppression  operations 
established  by  written  standard 
operating  procedures  for  each  type  of 
fire  response  at  the  employer's  facility; 
training  requirements;  expected 
functions  that  may  need  to  be  carried 
out;  and  procedures  for  use  of  protective 
clothing  and  equipment.  Spelling  out 
the  specific  parameters  of  services  to  be 
provided  allows  the  fire  response 
service  to  plan,  staff,  equip,  train,  and 
deploy  members  to  perform  these 
duties. 

Similarly,  OSHA  proposes  in 
paragraph  (b)(2)  of  §  1915.505  that  if  the 
employer  chooses  to  use  an  outside  fire 
response  organization,  then  the 
employer  must  include  specific 
information  in  the  employer's  policy 
statement.  The  policy  statement  should 
include  the  following:  (1)  The  types  of 
fire  suppression  incidents  to  which  the 
fire  response  organization  is  expected  to 
respond  at  the  employer's  facility  or 
worksite;  (2)  the  liaison  which  would 
presumably  be  by  individual  name  or 
job  title,  between  the  employer  and  the 
outside  fire  response  organization;  (3)  a 
plan  for  fire  response  functions  that 
discusses  using  or  getting  help  ftDm 
other  organizations,  and  familiarizes  the 
external  fire  response  organization  with 
the  layout  of  the  employer's  facility  or 
worksite,  including  access  routes  to 
controlled  areas,  and  site-specific 
operations,  occupancies,  vessels  or 
vessel  sections,  and  hazards:  and  how 
hose  and  coupling  connection  threads 
are  to  be  made  compatible  and  where 
the  adapter  couplings  are  kept;  or  have 
a  statement  saying  that  they  will  not 
allow  the  use  of  incompatible  hose 
connections. 


OSHA  further  proposes  in  paragraph 
(b)(3)  of  §  1915.505  that  if  the  employer 
chooses  to  use  a  combination  of  an 
internal  and  an  outside  fire  response 
organization,  then  the  employer  must 
define  the  fire  response  services  in 
addition  to  the  requirements  in  (b)(1) 
and  (2)  above,  that  will  be  provided  by 
each  fire  response  organization. 
Specifically,  the  following  information 
must  be  included:  The  basic 
organizational  structure  of  the  combined 
fire  response;  the  number  of  combined 
trained  fire  responders;  the  fire  response 
functions  that  need  to  be  carried  out;  the 
minimum  number  of  fire  response 
employees  necessary,  the  number  and 
types  of  apparatus,  and  a  description  of 
the  fire  suppression  operations 
established  by  written  standard 
operating  procedures  for  each  particular 
type  of  fire  response  at  the  worksite;  and 
the  type,  amount,  and  frequency  of  joint 
training  that  must  be  given  to  fire 
response  employees. 

As  an  alternative  to  providing  active  • 
fire  response,  the  Committee  recognized 
in  paragraph  (b)(4)  of  §  1915.505, 
OSHA's  longstanding  policy  that 
employers  may  also  ensure  employee 
safety  in  case  of  fire  through  the  means 
of  evacuation.  Accordingly,  paragraph 
(b)(4)  of  §  1915.505  would  require  that 
the  employer's  evacuation  policy 
statement  include  the  following: 
Emergency  escape  procedures; 
procedures  to  be  followed  by  employees 
who  may  remain  longer  in  the  worksite 
to  perform  critical  shipyard  operations 
before  they  evacuate;  procedures  to 
account  for  all  employees  after 
emergency  evacuation  is  completed;  the 
preferred  means  of  reporting  fires  and 
other  emergencies;  and  names  or  job 
titles  of  the  employees  or  departments 
who  may  be  contacted  for  further 
information  or  explanation  of  duties. 
These  requirements  are  based  on  similar 
requirements  found  in  employee 
emergency  plans  and  fire  prevention 
plans  (29  CFR  1910.38). 

Emergency  escape  procedures  in 
shipyard  employment  can  vary  greatly 
depending  upon  whether  the  worksite  is 
located  on  a  vessel  or  vessel  section  or 
in  a  landside  facility.  For  example,  on 
a  vessel  at  anchorage,  escape  routes 
from  the  vessel  may  be  more  difficult  to 
identify  than  those  found  in  a  landside 
machine  shop,  carpenter's  shop, 
welding  shop,  cafeteria,  employment 
office,  or  similar  worksite.  "This 
paragraph  also  requires  procedures  to 
protect  employees  who  must  remain 
behind  to  perform  critical  shipyard 
operations  before  they  evacuate.  Critical 
shipyard  operations  may  include 
shutting  down  a  vessel's  power  plant, 
securing  utilities  to  the  fire  area,  or 


similar  activities.  Additionally, 
accountability  procedures  for  all 
employees  following  emergency 
evacuation  must  be  established.  For 
example,  employees  could  be  directed 
to  report  to  a  specific  location  aftar 
evacuation.  Another  important  element 
of  the  evacuation  policy  is  the  preferred 
means  of  reporting  fires  or  other 
emergencies.  Examples  include 
telephone  or  radio  conununications,  fire 
alarms,  steam  whistles,  verbal 
communication,  or  other  tactile,  visual, 
or  audible  means  of  communication  at 
the  employer's  discretion.  Finally,  as  a 
means  to  administer  the  evacuation 
policy  effectively,  the  statement  must 
indicate  the  key  individuals  by  name, 
job  title,  or  department  to  be  contacted 
for  further  information  or  explanation  of 
duties  under  the  policy. 

In  paragraph  (b)(5)  OSHA  is 
proposing  a  requirement  that  the 
employer  must  include  a  description  of 
the  emergency  rescue  procedures  and 
names  or  job  titles  of  the  employees 
who  are  assigned  to  perform  rescue  and 
emergency  response.  The  Committee 
recommended  this  requirement  and 
OSHA  agrees. 

In  paragraph  (c)  of  §  1915.505,  OSHA, 
following  the  recommendation  of  the 
Committee,  proposes  the  physical  and 
medical  qualifications  shipyard 
employees  must  meet  to  be  a  part  of  the 
fire  response.  In  paragraph  (c)(1)  of 
§  1915.505.  OSHA  requires  that  all  fire 
response  employees  receive  medical 
examinations  to  assure  that  they  are 
physically  and  medically  fit  for  the 
duties  they  are  expected  to  perform. 
This  approach  is  consistent  with  NFPA 
600-2000,  NFPA  1500-2002,  and  other 
OSHA  standards,  such  as  in  29  CFR 
1910.156  and  29  CFR  1910.120.  OSHA 
recognizes  that  firefighting  is  one  of  the 
most  hazardous  occupations  and  that 
those  who  perform  fire  response 
activities  must  be  able  to  perform  them 
properly  without  jeopardizing  the  safety 
and  health  of  themselves  and  other 
firefighters.  Of  particular  concern  to 
OSHA  are  such  conditions  as 
emphysema,  heart  disease,  and 
epilepsy.  While  these  conditions  do  not 
preclude  participation  in  fire  response, 
they  may  preclude  participation  in 
certain  fire  response  activities.  For  that 
reason,  OSHA  proposes  to  require  the 
employee's  physical  and  mental  fitness 
be  in  accord  with  the  duties  the 
employee  will  perform. 

In  paragraph  (c)(2)  of  §  1915.505, 
OSHA  is  proposing  that  fire  response 
employees  who  are  required  to  wear 
respirators  while  performing  their 
duties  must  meet  the  medical 
requirements  of  29  CFR  1915.154 
Respiratory  protection.  This 
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requirement  is  consistent  with  the 
language  of  29  CFR  1910.134  (c)(1)  that 
requires  employers  whose  employees 
use  respirators  to  develop  and 
implement  a  respiratory  protection 
program.  One  of  the  elements  of  a 
respiratory  protection  program  is 
implementing  medical  evaluation  for 
employees  who  use  respirators. 
Paragraphs  (g)(3)  and  (g)(4)  of  29  CFR 
1910.134  require  firefighters  who 
perform  interior  structural  firefighting 
or  who  enter  atmospheres  that  are 
immediately  dangerous  to  life  and 
health  ( IDLH  atmospheres)  to  wear  self- 
contained  breathing  apparatus. 

In  paragraph  (c)(3)  of  §  1915.505, 
OSHA  proposes  to  require  that  the 
employer  make  sure  that  all  fire 
response  employees  have  an  annual 
medical  examination.  Further,  in 
paragraph  (c)(4),  medical  records  of  fire 
response  employees  must  be  kept 
according  to  29  CFR  1915.1020  Access 
to  Employee  Exposures  and  Medical 
records.  "These  proposed  requirements 
are  consistent  with  existing  regulations 
found  in  29  CFR  1910.156  and  29  CFR 
1910.134. 

In  paragraph  (d)  of  §  1915.505,  OSHA 
addresses  the  procedures  the  employer 
would  have  to  follow  for  organizing 
internal  fire  response  functions. 
Paragraph  (d)(1)  proposes  that  the 
employer  must  organize  the  employer's 
fire  response  functions  to  make  sure  that 
there  are  enough  resources  to  safely 
conduct  emergency  operations  at  the 
site.  This  language  is  consistent  with  the 
goals  and  language  of  paragraph  4.1.1  of 
NFPA  1500-2002  addressing  the  fire 
department's  organizational  statement. 
The  Committee  believes  organization  of 
the  internal  fire  response  functions  is 
critical  to  its  success  in  a  fire 
emergency. 

In  paragraph  (d)(2)  of  §  1915.505, 
OSHA  proposes  that  the  employer  must 
set  up  written  administrative 
regulations,  standard  operating 
procedures,  and  departmental  orders  for 
fire  response  functions.  This  proposed 
language  is  also  consistent  with  the 
language  of  Chapter  4  in  NFPA  1500- 
2002  addressing  the  organization  of  fire 
response  providers. 

In  paragraph  (d)(3)  of  §  1915.505, 
OSHA  proposes  that  the  employer  must 
set  up  an  Incident  Management  System 
(IMS)  to  coordinate  and  direct  fire 
response  functions.  It  is  proposed  that 
this  system  must  include  specific  fire 
emergency  responsibilities;  how  the 
employer  will  account  for  all  fire 
response  employees  during  an 
emergency  operation;  and  what 
resources  would  be  offered  by  outside 
organizations.  This  proposal  is 
consistent  with  the  goals  and  language 


found  in  paragraph  8.1  of  NFPA  IKM)- 
2002.  The  IMS  is  an  improved  fire 
department  management  and  control 
system,  based  on  actual  experience  with 
the  Incident  Command  System  (ICS) 
recognized  in  other  OSHA  standards 
such  as  29  CFR  1910.156  Fire  Brigades 
and  29  CFR  1910.120  Hazardous  Waste 
Operations  and  Emergency  Response. 
Incident  command  is  now  a  subset  of 
incident  management.  The  new  system 
recognizes  that  command  at  an  incident 
is  only  part  of  the  overall  management 
necessary  to  safely  respond  to 
emergency  situations. 

In  paragraph  (d)(4)  of  §  1915.505, 
OSHA  proposes  that  employers  provide 
this  information  (of  paragraph  (d))  the 
outside  fire  response  orga  ization  to  be 
used.  The  Committee  believes  that 
providing  this  information  will  improve 
coordination  and  ease  pre-planning 
efforts  to  ensure  a  safe  overall  fire 
response.  These  proposed  provisions  are 
consistent  with  existing  OSHA 
requirements  (29  CFR  1910.156  Fire 
brigades  and  29  CFR  1910.120 
Hazardous  Waste  Operations  and 
Emergency  Response). 

Paragraph  (e)(1)  of  §  1915.505, 
addresses  the  personal  protective  ° 
equipment  of  fire  response  employees. 
OSHA  proposes  the  employer  must 
provide  hazard  specific  personal 
protective  clothing  and  equipment,  at 
no  cost,  to  fire  response  employees.  It  is 
also  proposed  that  the  employer  must 
make  sure  that  each  employee  wears  the 
personal  protective  clothing  and 
equipment  that  offers  protection  from 
the  hazards  to  which  that  employee  is 
likely  to  be  exposed.  This  general 
requirement  was  recommended  by  the 
Committee  and  is  consistent  with  the 
language  found  in  chapter  7  of  NFPA 
1500-2002.  It  is  specifically  consistent 
with  existing  OSHA  standards  and  with 
paragraph  7.1.2  of  NFPA  1500-2002. 

In  paragraph  (e)(2)  of  §  1915.505, 
OSHA  proposes  the  requirements  for 
protective  clothing's  thermal  stability 
and  flame  resistance.  It  is  proposed  in 
paragraph  (e)(2)(i)  that  the  employer 
would  have  to  make  sure  that  each  fire 
response  employee  exposed  to  the 
hazards  of  flame  does  not  wear  clothing 
that,  when  exposed  to  flames,  could 
increase  the  extent  of  injury  that  the  fire 
response  employee  would  sustain. 
Proposed  paragraph  (e)(2)(ii) 
specifically  prohibits  wearing  clothing 
made  from  acetate,  nylon,  or  polyester, 
either  alone  or  in  blends,  unless  it  could 
be  shown  that  the  fabric  can  withstand 
the  flammability  hazard  that  could  be 
encountered,  or  that  the  clothing  is 
worn  in  such  a  way  to  eliminate  the 
flammability  hazard  that  may  be 
encountered.  This  language  is  consistent 


with  the  language  in  existing  OSHA 
standards  and  in  paragraph  7.1.6  of 
NFPA  1500-2002. 

In  paragraph  (e)(3)  of  §  1915.505, 
OSHA  proposes  the  requirements  for 
respiratory  protection  for  shipyard  fire 
response  employees.  The  proposed 
requirements  in  paragraph  (e)(3)  are 
consistent  with  current  industry 
practice  as  discussed  by  the  Committee. 

hi  paragraph  (e)(3)(i)  of  §  1915.505, 
OSHA  proposes  that  the  employer 
provide  self-contained  breathing 
apparatus  (SCBA)  to  all  shipyard  fire 
response  employees  who  are  involved 
in  emergency  operations  in  an 
atmosphere  that  is  immediately 
dangerous  to  life  or  health  (IDLH),  may 
become  IDLH,  or  is  unknown.  This 
language  is  consistent  with  existing 
OSHA  standards  and  paragraph  7.8.7  of 
NFPA  1500-2002. 

In  paragraph  (e){3)(ii)  of  §  1915.505, 
OSHA  proposes  that  the  employer 
provide  SCBA  to  fire  response 
employees  performing  emergency 
operations  during  hazardous  chemical 
emergencies  that  will  expose  them  to 
known  chemicals  in  vapor  form  or  to 
unknown  chemicals.  OSHA  recognizes 
that  there  may  be  a  potential  for 
employee  exposure  to  hazardous 
chemicals  during  fire  response 
emergencies  due  to  the  nature  of 
shipyard  employment.  As  proposed, 
this  requirement  would  limit  employers 
to  the  use  of  SCBAs  for  this  type  of 
chemical  exposure. 

hi  paragraph  (e)(3)(iii)  of  §  1915.505, 
it  is  proposed  that  the  employer  must 
provide  either  SCBA  or  respiratory 
protective  devices.  The  SCBA  or 
respiratory  device  milst  be  certified  by 
NIOSH  under  42  CFR  part  84  as  suitable 
for  the  specific  chemical  environment, 
to  fire  response  employees  who  perform 
or  support  emergency  operations  that 
will  expose  them  to  chemicals  in  liquid 
form.  In  this  proposal,  OSHA  recognizes 
that  the  hazard  to  employees  because  of 
liquid  chemical  exposure  is  such  that 
respirators  other  than  SCBAs,  such  as 
cartridge  respirators,  may  provide 
appropriate  protection  and  be  less  costly 
to  provide  and  maintain. 

In  paragraph  (e)(3)(iv)  of  §  1915.505, 
OSHA  also  proposes  that  the  employer 
must  ensure  that  additional  outside  air 
supplies  used  in  conjunction  with 
SCBA  be  positive  pressure  systems  and 
certified  by  NIOSH  under  42  CFR  part 
84.  Again,  this  proposal  is  consistent 
with  existing  OSHA  standards  and 
paragraph  7.10.1.1  of  NFPA  1500-2002. 

In  paragraph  (e)(3)(v)  of  §  1915.505, 
OSHA  proposes  that  the  employer  must 
provide  only  SCBA  that  meets  the 
requirements  of  NFPA  1981-1997, 
Standard  on  Open-Circuit  Self- 
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Contained  Breathing  Apparatus  for 
Firefighters  (Ex.  20-7).  The  fire  response 
members  of  the  committee,  stated  that 
this  has  been  a  long  standing 
recommendation  and  has  become 
standard  equipment  for  all  fire  response 
orgcmizations  throughout  the  country. 

In  paragraph  (e){3)(vi)  of  §  1915.505, 
OSHA  proposes  that  the  employer 
establish  a  respiratory  protection 
program  and  use  respiratory  protective 
equipment  according  to  29  CFR 
1915.154  Respiratory  Protection.  The 
Committee  based  this  proposal  on  the 
language  found  in  29  CFR  1910.156,  and 
29  CFR  1910.134(g). 

hi  paragraph  (e)(4)  of  §  1915.505. 
OSHA  proposes  that  the  employer  must 
supply  at  no  cost  to  all  fire  response 
employees  who  are  exposed  to  the 
hazards  of  interior  structural  firefighting 
within  shipyard  employment,  either 
protective  coats  and  trousers,  or 
protective  coveralls;  helmets;  gloves; 
footwear;  and  protective  hoods  that 
meet  the  applicable  requirements  of 
NFPA  1971-2000,  Standard  on 
Protective  Clothing  Ensemble  for 
Structural  Firefighting  (Ex.  20-8).  This 
proposal  is  based  upon  chapter  7  of 
NFPA  1500-2002. 

hi  paragraph  (e)(5)  of  §  1915.505, 
OSHA  proposes  that  the  employer  must 
supply,  at  no  cost  to  all  fire  response 
employees  who  are  exposed  to  the 
hazards  of  proximity  firefighting,  the 
appropriate  protective  proximity 
clothing  that  would  have  to  meet  the 
applicable  requirements  of  NFPA  1976- 
2000,  Standard  on  Protective  Clothing 
for  Proximity  Firefighting  (Ex.  20-9). 

It  is  the  intent  of  this  section  to 
require  that  only  the  shipyard 
employees  who  will  be  engaged  in 
operations  that  will  expose  them  to  the 
intense  radiant  heat  of  a  proximity 
firefighting  incident  (the  proximity  hot 
zone)  be  equipped  with  specialized 
proximity  firefighting  protective 
clothing. 

Employee  protection  from  the  hazards 
of  proximity  firefighting  situations 
should  be  viewed  in  a  similar  manner 
to  hazardous  materials  operations.  That 
is.  employees  must  be  fully 
encapsulated  to  protect  them  from  the 
unique  hazards  associated  with  both 
situations.  The  employer  should  know 
the  locations  where  such  potential 
exposure  to  high  radiant  heat  hazards 
exists,  such  as  bulk  flammable  liquid  or 
bulk  flammable  gas  facilities.  By 
determining  what  operations  employees 
could  imdertake  and  what  the  potential 
exposure  will  be  for  those  employees 
conducting  fire  response  operations,  the 
employer  will  know  which  employees 
need  proximity  firefighting  clothing. 


At  an  incident,  the  employer  must 
establish  the  boimdaries  of  Uie 
proximity  hot  zone  for  that  incident  and 
require  all  who  must  operate  within 
those  boundaries  to  be  protected  from 
the  intense  radiant  heat.  Intense  radiant 
heat  may  cause  injury  to  the  employees 
or  damage  or  destroy  their  structural 
firefighting  protective  clothing.  The 
employer  could  make  the  decision  to 
evacuate  the  area  and  protect  employees 
from  such  exposures.  Then  the 
employer  can  summon  mutual  aid  that 
is  equipped  with  the  appropriate 
equipment  and  proximity  protective 
clothing  to  handle  the  proximity  hot 
zone  of  the  incident.  The  employer 
could  also  use  fixed  protection  systems 
available  at  the  facility  to  apply 
extinguishing  agents  (master  streams, 
water  deluge,  foam,  etc.)  into  the 
proximity  hot  zone.  Alternatively,  the 
employer  could  train  and  equip  his  or 
her  own  response  employees  to  be  able 
to  fully  deal  with  these  incidents. 

Not  every  employee  needs  to  be 
included  in  the  proximity  hot  zone 
operations  unless  the  employer'is 
written  statement  or  policy  requires 
these  resources.  For  example,  the 
employer  may  plan  fire  response 
operations  that  would  contain  and 
control  the  fire  without  the  need  for 
employees'  operating  within  the 
proximity  hot  zone.  Therefore,  the 
employer  would  not  need  to  provide 
proximity  firefighting  protective 
clothing.  Using  other  protective 
strategies  (including  but  not  limited  to 
physical  shields  or  barriers,  or  large 
volume  water  stream  applications  that 
are  sustained  over  the  entire  duration  of 
the  incident)  could  protect  employees 
who  otherwise  would  need  proximity 
firefighting  protective  clothing.  This 
language  is  consistent  with  the  language 
in  paragraph  7.3  of  NFPA  1500-2002. 

In  paragraph  (e)(6)  of  §  1915.505, 
OSHA  proposes  that  the  employer 
provide  a  Personal  Alert  Safety  System 
(PASS)  device  to  each  fire  response 
employee  involved  in  firefighting 
operations.  The  PASS  devices  must 
meet  the  requirements  of  NFPA  1982- 
1998.  Standard  on  Personal  Alert  Safety 
Systems  (PASS)  for  Firefighters  (Ex.  19- 
10).  This  language  is  consistent  with  the 
language  in  paragraph  7.13.1  of  NFPA 
1500-2002. 

A  PASS  is  a  device  that  is  attached  to 
or  is  an  integral  part  of  self-contained 
breathing  apparatus  (SCBA).  It 
automatically  sounds  a  distinctive  alarm 
(some  units  also  display  a  flashing 
strobe  light)  if  a  fire  response  employee 
becomes  immobile  for  a  pre-determined 
period  of  time  (usually  30—40  seconds). 
Fo^  example,  the  device  would  be 
activated  in  the  event  a  fire  responder 


becomes  incapacitated  from  structural 
collapse  or  runs  out  of  breathing  air.  It 
can  also  be  activated  manually  by  the 
fire  response  employee.  Fire  response 
employees  who  might  become  trapped 
or  lost,  but  are  not  unconscious,  can 
also  activate  the  device  to  help 
searchers  locate  them.  The  shrill  alarm 
allowa  rescuers  to  locate  the  wearer 
quickly  in  dark  or  heavy  smoke 
conditions.  The  alerting  sound  of  a 
PASS  can  easily  be  distinguished  frtim 
a  low  air  supply  alarm  emitted  by  a 
SCBA.  The  Committee  agreed  that  it  is 
every  fire  fighter's  nightmare  to  be  in  a 
fire  situation  and  hear  both  alarms 
coming  from  a  comrade's  position.  This 
means  the  comrade  has  run  out  of  air 
and  is  motionless.  All  incidental  fire 
response  activities  will  immediately 
stop  until  the  disabled  fire  fighter  is 
located  and  pulled  to  safety.  PASS 
devices  are  now  considered  standard 
issue  and  are  recommended  by  NFPA 
Standard  No.  1982-1998.  It  is  also 
industry  practice. 

Section  1915.505(e)(7)  addresses  life 
safety  ropes,  body  harnesses,  and 
hardware.  The  workgroup,  based  on 
their  experience,  proposed  this 
requirement  to  the  Committee.  Their 
recommendation  is  consistent  with 
current  practice  in  the  fire  service.  The 
committee  accepted  the  workgroups 
recommendations. 

hi  paragraph  (e)(7)(i)  of  §  1915.505, 
OSHA  proposes  that  all  life  safety  ropes, 
body  harnesses,  and  hardware  used  by 
fire  response  employees  for  emergency 
operations  must  meet  the  applicable 
requirements  of  NFPA  1983-2001, 
Standard  on  Fire  Service  Life  Safety 
Rope,  Harnesses,  and  Hardware  (Ex.  19- 
11).  This  is  consistent  with  subpart  1  of 
this  part  and  paragraph  7.14.1  of  NFPA 
1500—2002 

hi  paragraph  (e)(7)(ii)  of  §1915.505, 
OSHA  proposes  that  only  class  1  body 
harnesses  may  be  used  to  attach  fire 
response  employees  to  ladders  and 
aerial  devices.  This  is  consistent  with 
NFPA  1983-2001. 

hi  paragraph  (e)(7)(iii)  of  §  1915.505. 
OSHA  proposes  that  only  class  II  and 
class  III  body  harnesses  may  be  used  by 
fire  response  employees  for  fall  arrest 
and  repelling  operations.  This  is 
consistent  with  NFPA  1983-2001. 

In  paragraph  (f)  of  §  1915.505,  OSHA 
addresses  equipment  maintenance. 

In  paragraph  (f)(1)  of  §  1915.505. 
OSHA  proposes  that  the  employer  must 
inspect  and  maintain  personal 
protective  equipment  used  to  protect 
fire  response  employees  to  make  sure 
that  it  provides  the  intended  protection. 
Such  inspection  and  maintenance  is 
consistent  with  OSHA's  personal 
protective  equipment  standards. 
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bi  paragraph  (f)(2)  of  §  1915.505. 
OSHA  addresses  the  maintenance  of  fire 
response  equipment.  The  requirements 
for  testing  and  maintaining  fire  response 
equipment  are  consistent  with  sound 
safety  practices  and  the  requirements  for 
tools  and  equipment  found  in  chapter  7 
of  NFPA  1500-2002. 

In  paragraph  (f)(2)(i)  of  §  1915.505,  the 
employer  is  required  to  keep  fire 
response  equipment  in  a  state  of 
readiness. 

hi  paragraph  (f)(2)(ii)  of  §  1915.505, 
OSHA  proposes  that  the  employer  must 
make  sure  that  all  fire  hose  coupling 
and  connection  threads  are  standardized 
throughout  the  facility  and  on  vessels 
and  vessel  sections  by  providing  the 
same  type  of  hose  coupling  and 
coimection  threads  for  hoses  of  the  same 
or  similar  diameter.  It  is  important  to 
stress  the  need  for  standardized  or 
compatible  threads  in  couplings  and 
connections.  The  Committee  heard 
testimony  from  fire  department 
persoimel  stressing  the  need  for 
compatibility  and  standardization. 
Those  fire  department  representatives 
indicated  for  example,  that  many  1 V2- 
inch  hoses  have  threads  that  look  very 
similar  but  cannot  be  connected. 

hi  paragraph  (f)(2)(iii)  of  §  1915.505, 
OSHA  proposes  that  if  the  employer 
uses  an  outside  fire  organization  for  fire 
response  and  the  employer  expects 
them  to  use  the  employer's  facility's  or 
vessel's  or  vessel  section's  fire  response 
equipment,  then  the  employer  must 
make  sure  that  either  all  the  facility's  or 
vessel's  or  vessel  section's  hose  and 
coupling  coimection  threads  are  the 
same  as  those  used  by  the  outside  fire 
authority  or  that  suitable  adapter 
couplings  are  supplied.  This  language  is 
consistent  with  the  language  found  in 
paragraph  9.3  of  NFPA  14-2000  (Ex.  20- 
12). 

Section  1915.506    Hazards  of  Fixed 
Extinguishing  Systems  on  Board  Vessels 
and  Vessel  Sections 

This  section  addresses  the  hazards 
associated  with  fixed  extinguishing 
systems  on  board  vessels  and  vessel 
sections  that  could  create  a  hazardous 
atmosphere  when  activated  in  shipyard 
employment,  regardless  of  geographic 
location.  Of  particular  concern  is  the 
incorrect  or  inadvertent  activation  of 
these  systems.  Fixed  fire  extinguishing 
systems  found  on  land  side  are  covered 
by  the  next  section  of  this  proposed 
subpart.  §  1915.507  Land  side  Fire 
Protection  Systems. 

The  hazards  associated  with  the  use 
of  fixed  extinguishing  systems  on  board 
vessels  and  vessel  sections  have  long 
been  recognized  by  the  United  States 
Coast  Guard  (USCG)  as  evidenced  by 


Coast  Guard  Commandant  Notices  and 
Instructions  that  date  to  1978.  The 
International  Maritime  Organization  ^ 
(IMO)  has  also  addressed  this  issue  by 
issuing  regulations  that  are  part  of  the 
International  Convention  for  the  Safety 
of  Life  at  Sea  (SOLAS). 

Testing  these  ships'  fixed 
extinguishing  systems  has  led  to  several 
fatalities.  In  October,  1996.  aboard  the 
Italian  flag  liquid  natural  gas  (LNG) 
carrier  SNAM  PORTVENERE,  an 
American  Bureau  of  Shipping  (ABS) 
surveyor  and  five  shipyard  technicians 
were  killed  when  carbon  dioxide  (CO2) 
was  released  accidently  from  a  fixed  fire 
extinguishing  system  that  was  being 
tested.  On  May  3, 1993,  aboard  the  M/ 
V  CAPE  DIAMOND,  while  a  contractor 
was  testing  a  low  pressure  CO2  system 
that  protected  the  ship's  engine  room, 
CO2  was  discharged  accidentiy,  causing 
the  deaths  of  a  Coast  Guard  marine 
inspector  and  a  shipyard  contractor. 
Additionally,  an  intentional  activation 
of  a  manual  CO2  extinguishing  system 
aboard  the  Australian  naval  vessel  HMS 
APPLELEAF,  caused  the  death  of  four 
persons.  These  incidents  were  attributed 
to  human  error  in  which  the  discharge 
of  CO2  extinguishing  systems  protecting 
spaces  aboard  vessels  was  allowed  to 
occur  while  employees  were  working 
inside. 

The  Committee  recognized  and  OSHA 
agrees  that  although  the  casualty  history 
reveals  problems  with  only  CO2 
systems,  the  potential  exists  for  the  use 
of  new  extinguishing  agents  and 
application  methods  to  produce  hazards 
similar  to  CO2.  Therefore,  the  proposed 
employer's  responsibilities  in  paragraph 
(a)  of  §  1915.506  apply  to  all  fixed 
extinguishing  systems  aboard  vessels 
and  vessel  sections,  regardless  of 
geographic  location,  that  may  result  in 
a  hazardous  atmosphere  if  discharged.  It 
is  very  likely  that  the  only  systems  that 
may  be  affected  by  this  regulation  will 
be  those  that  employ  gaseous  or  two- 
phase  (gaseous/liquid)  extinguishing 
agents.  However,  by  including  all 
systems  that  may  create  a  hazardous 
atmosphere  when  activated,  the 
Committee  believes  that  the  reg\ilation 
will  be  broad  enough  to  cover  future 
systems  and/or  extinguishing  agents 
that  are  currently  unforeseen.  Examples 
of  future  possibilities  include  systems 
employing  dry  chemical  extinguishing 
agents  (these  systems  ciirrently  exist  but 
are  not  typically  installed  on  vessels), 
combination  dual  water/dry  chemical 
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systems,  or  systems  using  Halon 
alternative  agents. 

While  developing  this  proposal,  the 
Committee  discussed  whether  to 
include  requirements  for  other  systems 
that  do  not  cause  hazardous 
atmospheres  when  activated,  such  as 
foam  and  automatic  water  sprinkler 
systems.  After  extensive  discussion,  the  '• 
Committee  decided  that  a  standard  for 
these  systems  was  not  necessary 
because  they  are  not  typically  relied 
upon  on  board  vessels  and  vessel 
sections,  and  they  do  not  pose  a 
significant  safety  and  health  threat  to 
employees. 

In  proposed  paragraph  (b)  of 
§  1915.506,  the  Committee  agreed  to 
require  that  systems,  whether  designed 
to  be  activated  automatically  or 
manually,  be  physically  isolated  or  be 
provided  with  other  positive  means  to 
prevent  discharge  of  the  systems  before 
any  work  is  done  in  a  space  equipped 
with  fixed  extinguishing  systems.  The 
Committee  recognized  the  increased 
hazard  posed  by  systems  that  are 
activated  by  either  pneumatic, 
electronic,  or  other  means,  with  no 
human,  action  necessary  to  set  them  into 
operation.  However,  even  if  a  system 
also  has  a  manual  means  of  activation, 
it  would  have  to  be  physically  isolated 
or  provided  with  other  positive  means 
to  prevent  discharge.  Examples  of  other 
positive  means  can  be  found  in 
paragraph  (c)  of  this  section.  Systems 
that  are  activated  automatically  are 
normally  located  in  typically 
imoccupied  spaces  such  as  paint  lockers 
and  storage  lockers,  but  can  also  be 
foimd  in  normally  occupied  spaces  such 
as  engine  rooms  and  pump  rooms. 

In  paragraphs  (b),  (d),  and  (e)  of 
$  1915.506,  the  term  physically  isolated 
refers  to  physically  preventing  the 
extinguishing  agent  from  entering  the 
work  area.  This  is  typically  done  by 
installing  a  blank  (a  flat  piece  of  metal 
between  two  flanges)  in  the  supply  line 
of  the  extinguishkig  system  so  that  the 
extinguishing  agent  can  not  possibly  be 
released  into  the  protected  area. 

Paragraph  (b)  of  §  1915.506  sets  forth 
the  provisions  that  must  be  completed 
before  any  work  is  done  in  a  space 
equipped  with  such  fixed  fire 
extinguishing  systems.  In  paragraph 
(b)(1)  of  §  1915.506,  OSHA  proposes 
that  systems  must  be  physically  isolated 
or  have  other  positive  means  to  prevent 
discharge. 

Proposed  paragraph  (b)(2)  of 
§  1915.506  requires  employee  training  to 
ensure  recognition  of  systems  discharge 
and  evacuation  alarms,  and  recognition 
of  the  appropriate  escape  routes.  This 
training  consists  of  making  sure  that 
employees  recognize  the  discharge  and 
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evacuation  alanns  and  escape  routes  in 
accordance  with  §  1915.508  of  this 
subpart. 

Proposed  paragraph  (b)(3)  of 
§  1915.506  was  included  as  a  result  of 
Coast  Guard  information  about  a 
casualty  at  sea.  The  United  States  Coast 
Guard  recognized  the  need  to  ensure 
adequate  means  of  escape  from  spaces 
protected  by  CO2  systems.  In  this 
incident,  the  chief  engineer 
inadvertently  discharged  CO2  into  a 
space  with  an  inward  opening  door. 
Members  of  the  crew  were  unable  to 
open  the  door  until  pressure  in  the 
space  subsided.  During  that  time  some 
crew  members  were  asphyxiated.  As  a 
result  of  this  incident  the  Coast  Guard 
recommended  that  during  inspections, 
CO2  storage  provisions  and  means  of 
escape  should  be  evaluated.  The  Coast 
Guard  stated  further  that  protective 
measures  should  be  provided,  such  as 
making  sure  that  doors  open  outward, 
that  there  are  kick-out  panels  in  doors 
or  bulkheads,  that  doors  are  blocked 
open  when  the  space  is  occupied,  or 
that  there  are  sufficient  vent  openings  to 
the  atmosphere.  These 
recommendations  are  also  recognized  in 
COMDTINST  16000.7.  MSM.  Vol.  II  (Ex. 
17)  and  SOLAS  74/78  (Ex.  18)  which 
require  outward  opening  access  doors  in 
C02  protected  spaces  aboard  vessels. 

Proposed  §  1915.506(b)(4)  addresses 
the  Committee's  concern  with  inward 
opening  doors,  hatches,  scuttles,  and 
other  potential  barriers  that  may  close 
off  escape  routes  as  a  result  of  system 
activation.  The  Committee  recognized 
that  fully  opening  or  removing  doors 
may  cause  unacceptable  exposiu«s  of 
equipment  or  employees  to  the  elements 
[e.g.  freezing,  precipitation,  etc.)  and, 
therefore,  proposed  that  this  concern 
may  be  satisfied  by  placing  a  blocking 
device  between  the  door  and  door  frame 
to  make  sure  that  in  the  event  of  system 
discharge  escape  routes  will  not  be 
impaired. 

OSHA  recognizes  that  placing  a 
blocking  device  in  a  fire  door  is 
normally  an  unacceptable  practice. 
However,  in  this  case,  because  of  the 
hazard  of  asphyxiation.  OSHA  would 
allow  the  doors  to  be  blocked  open,  as 
long  as  the  blocks  are  removed  before 
the  system  is  relied  upon  to  provide  fire 
protection. 

Proposed  paragraph  (b)(5)  of 
§  1915.506  requires  employee  training 
in  the  hazards  associated  with 
extinguishing  systems,  such  as  how  to 
avoid  disturbing  system  components 
and  equipment  that  are  located  within 
spaces.  Such  components  and 
equipment  include  piping,  cables, 
linkages,  detection  devices,  activation 
devices,  and  alarm  devices.  Typically  in 


shipyard  employment,  employees  rig 
materials  and  equipment  in  and  out  of 
vessel  and  vessel  sections,  using  chain 
falls  and  come-alongs.  Employees 
untrained  about  the  dangers  of 
distiirbing  system  components  could 
accidently  activate  the  system  while  in 
the  process  of  rigging. 

The  Committee  recognized  that  the 
majority  of  current  CO2  systems  are  not 
equipped  with  components  and 
instrumentation  that  would  allow  a 
simple  method  for  physically  isolating 
the  system.  Therefore,  the  Committee 
proposed  paragraph  (c)  of  1915.506  to 
allow  work  in  a  space  protected  by  a 
system  activated  solely  by  manual 
means  without  the  need  to  physically 
isolate.  Although  the  safest  method  is  to 
physically  isolate  the  system,  OSHA 
believes  that  the  requirements  included 
in  paragraphs  (b)(1)  through  (5)  of 
§  1915.506  provide  an  acceptable  level 
of  safety.  One  reason  for  these  options 
is  the  impracticality  of  physically 
isolating  the  system  for  routine  and 
short-duration  maintenance  and  repairs. 
The  Conunittee  wanted  to  encourage 
manufacturers,  standards  writing 
agencies,  and  end  users  to  work  to 
develop  a  simple  and  practical  means 
for  physically  isolating  existing  and 
future  systems. 

Proposed  paragraph  (c)  of  §  1915.506 
is  intended  to  minimize  the  risk  of 
intentional  or  accidental  activation  of  a 
manual  system  during  sea  trials  by 
requiring  that  all  activation  stations, 
whether  remote  or  local,  must  be 
seciKed  under  lock  and  key  or  an 
attendant  posted.  The  intent  is  to 
prevent  unauthorized  persons  access  to 
the  activation  controls  of  a  manua], 
system. 

Proposed  paragraphs  (d)  and  (e)  of 
§  1915.506  address  system  testing  and 
system  maintenance  operations.  These 
have  been  demonstrated  to  be  the  most 
likely  causes  of  accidental  system 
activation.  The  Coast  Guard  currently 
requires  fixed  fire  extinguishing  systems 
to  be  disconnected  when  undergoing 
any  testing  or  maintenance.  The  need 
for  these  requirements  is  demonstrated 
clearly  by  the  fatalities  that  occurred 
while  testing  the  fixed  system  on  the  M/ 
V  CAPE  DIAMOND  mentioned  above. 
As  a  result  of  this  incident  the  Coast 
Guard  recommended  that  personnel  in 
spaces  protected  by  CO2  systems  be 
evacuated  during  testing,  unless  suitable 
safeguards  are  instituted,  such  as 
isolating  the  CO2  supply  from  the 
protected  space  or  providing  personnel 
with  self-contained  breathing  apparatus 
(SCBA). 

The  Committee  considered  the  Coast 
Guard  recommendation  for  employees 
doing  testing  to  have  the  option  of  using 


SCBAs  or  using  emergency  escape 
breathing  devices  (EEBD).  But  the 
Committee  concluded  that,  because  the 
potential  for  accidental  discharge  is  so 
great  during  testing  and  maintenance  of 
the  system,  it  is  necessary  to  physically 
isolate  the  system  during  testing  and 
maintenance.  The  Committee  further 
proposed  requiring  evacuation  of  the 
space  by  all  personnel  not  directly 
involved  in  testing.  The  reason  for 
proposing  both  to  physically  isolate  the 
system  and  to  evacuate  non-essential 
personnel  during  testing  is  that  testing 
of  the  system  typically  results  in  alarm 
activation  and  discharge  of 
extinguishing  agent.  Therefore  all 
indications  of  a  test  gone  awry  may  be 
ignored  as  a  false  or  nuisance  alarm  by 
non-essential  employees  until  it  is  too 
late  to  evacuate  the  space  safety.  OSHA 
agreed  that  the  proposal  to  evacuate  all 
personnel  not  involved  in  testing  the 
system  best  protects  the  safety  of 
shipyard  employees. 

^veral  members  of  the  Committee 
noted  that  during  sea  trials,  the 
employer  may  expect  employees  to  rely 
on  the  on  board  fixed  extinguishing 
system  in  the  event  of  a  fire.  In 
proposed  paragraph  (f)  of  §  1915.506, 
OSHA  addresses  the  hazards  associated 
with  using  fixed  fire  extinguishing 
systems  by  proposing  that  employees  be 
trained  and  designated  as  necessary  to 
operate  and  activate  the  system 
properly.  Further,  OSHA  proposes  that 
all  employees  be  evacuated  from 
protected  spaces,  affected  areas,  and 
accounted  for  before  the  discharge  of  the 
system. 

Two  serious  incidents  residting  in  ten 
fatalities  were  caused  by  intentional 
activation  of  a  manual  CO2 
extinguishing  system  protecting  an 
engine  room  while  personnel  were 
trapped  inside.  One  incident  occurred 
on  the  SNAM  PORTOVENERE.  Lloyd's 
Register  reported  on  November  7, 1996, 
that  "an  autopsy  on  the  victims  revealed 
that  carbon  dioxide  was  the  cause  of 
death,  rather  than  the  fire  or  smoke  from 
the  blaze  which  had  been  reported  in. 
the  engine  room.  Sources  said  the  fire 
was  small  and  was  being  put  out  with 
hand  extinguishers  when  the  carbon 
dioxide  plant  was  activated,  saturating 
about  85%  of  the  engine  room  within  2 
minutes,  according  to  one  of  the 
technicians  who  survived  the  incident" 
(Ex.  10-1).  OSHA  therefore  proposes  in 
paragraph  (f)(1)  of  §  1915.506  to  require 
that  employees  be  trained  and 
designated  to  operate  fixed  manual 
systems  when  the  employer  expects 
these  systems  to  be  relied  on  in  the 
event  of  a  fire. 

As  reported  in  the  London  Guardian, 
the  second  incident  occurred  aboard  the 
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HMS  APPLELEAF,  when,  "an 
Australian  naval  captain  ordered  that 
the  engine  room  be  sealed  off  and  the 
compartment  flooded  with  carbon 
dioxide — with  four  crew  members 
inside."  (Ex.  10-2).  Although  the  report 
was  not  clear  as  to  whether  or  not  the 
cause  of  the  deaths  in  this  case  was  from 
asphyxiation  by  the  carbon  dioxide  or 
from  fire  and  smoke  exposure,  the 
incident  illustrates  the  hazards 
associated  with  discharging  a  lethal 
concentration  of  an  extinguishing  agent 
into  an  occupied,  enclosed  space.  The 
Committee  strongly  recommended  and 
OSHA  agreed  to  propose  in  paragraph 
(f)(2)  of  §1915.506  to  require  that  the 
protected  space  and  affected  areas  must 
be  evacuated  completely  and  all 
employees  accounted  for  before 
discharge  of  the  fixed  manual 
extinguishing  system. 

Section  1 91 5.507    Land  Side  Fire 
Protection  Systems 

While  developing  these  provisions, 
the  Committee  examined  existing  OSHA 
regulations  for  fire  protection.  Currently 
there  are  several  OSHA  requirements  for 
land  side  portable  and  fixed  fire 

Srotection  systems  in  part  1915.  For 
ammable  liquids,  §  1915.36(a)(6) 
requires  "Suitable  fire  extingmshing 
equipment  shall  be  immediately 
available  in  the  work  area  and  shall  be 
maintained  in  a  state  of  readiness  for 
instant  use."  For  welding,  cutting  and 
heating  operations,  §  1915.52(a)(2) 
requires,  "If  the  object  to  be  welded,  cut 
or  heated  cannot  be  moved  and  if  all  the 
fire  hazards  including  combustible 
cargoes  cannot  be  removed,  positive 
means  shall  be  taken  to  confine  the  heat, 
sparks,  and  slag,  and  to  protect  the 
immovable  fire  hazards  from  them."  For 
all  hot  work  §  1915.52(b)(2)  requires 
"Suitable  fire  extinguishing  equipment 
shall  be  inunediately  available  in  the 
work  area  and  shall  be  maintained  in  a 
state  of  readiness  for  instant  use."  For 
all  hot  work  §  1915.52(b)(4)  requires  that 
"Vaporizing  liquid  extinguishers  shall 
not  be  used  in  enclosed  spaces." 
Additionally,  for  ship  breaking 
operations  only,  §  1915.52(c)  requires 
"In  all  cases,  suitable  fire  extinguishing 
equipment  shall  be  immediately 
available  in  the  work  area  and  shall  be 
maintained  in  a  state  of  readiness  for 
instant  use.  Personnel  assigned  to 
contain  fires  within  controllable  limits 
shall  be  instructed  as  to  the  specific 
anticipated  fire  hazards  and  how  the 
firefighting  equipment  provided  is  to  be 
used."  For  general  working  conditions, 
§  1915.91(d)  requires,  "Free  access  shall 
be  maintained  at  all  times  to  all  exits 
and  to  all  fire  alarm  boxes  or  fire 
extinguishing  equipment."  While  these 


standards  apply  specifically  to  fire 
protection  in  shipyard  employment,  the 
Committee  recognized  that  there  are 
also  additional  standards  in  the  part 
1910  General  Industry  Standards  that 
are  currently  used  as  gwdelines  in 
shipyard  employment  and  are  accepted 
industry  practice.  The  Committee  has 
recommended,  and  OSHA  agrees,  that 
the  existing  requirements  in  §  1915  that 
address  fire  protection  will  be  replaced 
by  the  requirements  of  this  subpart. 

Subpart  L  of  part  1910  contams  the 
general  industry  standards  for  portable 
and  fixed  fire  suppression  systems.  The 
specific  types  of  equipment  and  systems 
regulated  include  portable  fire 
extinguishers,  standpipe  and  hose 
systems,  automatic  sprinkler  systems, 
and  fixed  extinguishing  systems  using 
liquid,  solid,  or  gaseous  extinguishing 
agents.  There  are  also  requirements  for 
fire  detection  and  fire  alarm  systems. 
The  current  standards  in  subpart  L  were 
developed  in  1980  (45  FR  60710)  as  a 
major  revision  to  the  original  6(a) 
standards  adopted  in  May,  1971.  While 
subpart  L  of  part  1910  does  not  apply  to 
the  maritime  industry  (29  CFR 
1910.155),  many  of  these  standards  are 
used  voluntarily  as  guidelines  to  control 
haiuu'ds  to  shipyard  employees  working 
in  shipyard  employment. 

In  addition  to  reviewing  current 
OSHA  standards,  the  Committee  also 
considered  applicable  national 
consensus  standards  and  codes 
developed  by  NFPA.  The  NFPA  codes 
and  standards  are  the  recommendations 
of  the  NFPA  consumers,  property 
owners,  fire  authorities,  federal 
agencies,  insurance  companies,  and 
other  persons  interested  in  providing 
fire  safety  to  life  and  property.  The 
NFPA  codes  and  standards  are  purely 
advisory  dociunents  so  far  as  the  NFPA 
is  concerned.  They  become  an 
influential  force  for  the  public  when 
adopted  by  governmental  authority. 
Many  of  the  NFPA  standards  were 
adopted  under  the  section  6  (a)  of 
Occupational  Safety  and  Health  Act  of 
1970. 

The  Occupational  Safety  and  Health 
Administration,  through  its  standards, 
uses  NFPA  codes  and  standards  in  two 
ways:  In  most  cases,  the  codes  or 
standards  are  incorporated  by  reference, 
citing  a  particular  edition.  This  may  not 
be  the  latest  edition  published  by  the 
Association.  In  other  cases,  the  OSHA 
standards  actually  extract  some  or  all  of 
the  text  from  NFPA  codes  and  standards 
and  include  it  in  the  regulatory  text  of 
the  OSHA  rule. 

With  respect  to  this  section  (land  side 
fire  protection  systems)  of  the  proposal, 
the  Committee  recommended  that 
OSHA  incorporate  by  reference,  the 


most  current  edition  of  an  NFPA  code 
or  standard  rather  than  extract  the 
NFPA  text  and  publish  it  as  the  OSHA 
rule.  OSHA  proposes,  in  this  section,  to 
follow  the  Conunittee's 
recommendation  and  incorporate  by 
reference  the  necessary  NFPA  codes  and 
standards.  The  standards  proposed  in 
this  notice  are  based  upon  the  current 
and  applicable  OSHA  and  NFPA  codes 
and  standards  reviewed  by  the 
Committee. 

In  paragraph  (a)  of  §  1915.507,  OSHA 
proposes  to  establish  the  employer's 
responsibilities  under  the  section. 
Under  the  proposed  rule,  the  employer 
would  be  responsible  for  ensuring  that 
all  fixed  and  portable  fire  protection 
systems  installed  to  meet  a  particular 
OSHA  standard  comply  with  the 
appropriate  proposed  requirements  of 
this  section.  The  proposed  rules  in  this 
section  do  not  apply  to  fixed  or  portable 
fire  protection  systems  the  employer  has 
installed  to  meet  requirements  other 
than  OSHA's. 

This  proposal  is  consistent  with  the 
philosophy  adopted  in  part  1910  for 
regulating  fixed  and  portable  fire 
extinguishing  systems.  OSHA  found 
during  the  development  of  the  general 
industry  requirements  for  fixed  and 
portable  fire  protection  systems  that 
some  employers  may  opt  to  take 
property  protection  systems  out  of 
service  rather  than  upgrade  them  to 
meet  OSHA  standards,  an  action  that  is 
contrary  to  basic  fire  prevention  policy 
and  property  protection  concepts. 
Therefore,  rather  than  risk  the  loss  of 
property,  and  the  associated  economic 
impact  of  such  losses,  OSHA  decided  in 
1980  to  regulate  only  those  systems  it 
requires.  [See  45  FR  60710.)  Fire 
protection  systems  installed  to  meet 
other  codes  or  standards  would  not  be 
regulated  by  OSHA. 

In  paragraph  (b)  of  §  1915.507,  OSHA 
proposes  to  regulate  the  use  of  portable 
fire  extinguishers  and  hose  systems.  By 
proposing  to  incorporate  by  reference 
NFPA  10-1998,  Standard  for  Portable 
Fire  Extinguishers  (Ex.  20-1)  in 
paragraph  (b)  of  this  section,  the 
employer  may  replace  up  to  one-half  of 
the  required  complement  of  fire 
extinguishers  by  uniformly  spaced  IV2- 
inch  (3.8  cm)  hose  stations.  If  the 
employer  chooses  to  use  hose  systems, 
then  the  employer  would  have  to  meet 
the  requirements  of  NFPA  14-2000, 
Standard  for  the  Installation  of 
Standpipe  Systems  (Ex.  20-12).  This  is 
consistent  with  current  OSHA  practice 
under  29  CFR  1910.157  and  1910.158. 
The  incorporation  by  reference  here,  in 
paragraph  (b)(1)  of  §  1915.507,  should 
impose  no  greater  burden  on  employers. 
Rather,  it  will  permit  some  flexibility  in 
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offering  protection  for  incipient  stage 
fires. 

In  paragraph  (b)(2)  of  this  section, 
OSHA  is  proposing  that  the  employer 
may  use  hose  lines  attached  to  class  II 
or  class  III  standpipe  systems  in  place 
of  portable  fire  extinguishers  if  those 
hose  systems  meet  the  applicable 
selection,  installation,  inspection, 
maintenance,  and  testing  requirements 
of  NFPA  14-2000  (Ex.  19-12).  Standard 
for  the  Installation  of  Standpipe  and 
Hose  Systems. 

OSHA  proposes  in  paragraph  (c)  of 
§  1915.507  to  address  the  general 
requirements  of  fixed  extinguishing 
systems  the  employer  must  install  to 
meet  a  particular  (JSHA  standard.  In 
paragraph  (c)(1)  OSHA  requires  that  all 
fixed  extinguishing  systems  required  by 
OSHA  must  be  approved  for  their  use  by 
a  National  Recognized  Testing 
Laboratory  (NRTL).  This  is  consistent 
with  DSHA's  current  practice  of 
requiring  that  all  fire  protection 
equipment  and  systems  be  approved  for 
their  purpose  and  design  by  a  NRTL. 

In  paragraph  (c)(2)  of  §  1915.507, 
OSHA  proposes,  as  the  Committee 
recommended,  that  employers  must 
notify  employees  and  take  the  necessary 
precautions  to  protect  employees  when 
a  fire  extinguishing  system  becomes 
inoperable. 

In  paragraph  (c)(3)  of  §  1915.507. 
OSHA  also  requires  that  any  inoperable 
system  be  repaired  by  a  qualified 
technician  or  mechanic.  This  proposal 
is  consistent  with  and  taken  from 
current,  fire  protection  standards  (29 
CFR  1910.160  and  NFPA  12-2000). 

OSHA  proposes  in  paragraph  (c)(4)  of 
§  1915.507  that  when  an  area  remains 
hazardous  to  employee  safety  or  health 
as  a  result  of  the  discharge  of  an 
extinguishing  agent,  personal  protective 
equipment  must  be  provided  to 
employees  who  enter  the  discharge  area 
or  effective  safeguards  must  be  provided 
to  warn  employees  not  to  enter  the 
discharge  area.  This  proposal  is 
consistent  with  the  requirements  in 
§  1910.160(c). 

This  paragraph  is  necessary  because 
some  systems  must  be  designed  to 
discharge  extinguishing  agents  in 
concentrations  greater  than  what  is  safe 
for  humans.  These  systems,  with  the 
potential  for  creating  a  hazard  to 
employees,  need  special  consideration 
and  control.  OSHA  proposes  to  carry  the 
current  requirement  in  §  1910.160(c) 
over  to  the  proposal,  recognizing  that 
the  hazards  of  such  systems  need  to  be 
identified  and  controlled  in  shipyard 
employment.  This  is  particularly  true  of 
systems  using  carbon  dioxide  and  some 
of  the  newer  Halon  replacement  agents. 
OSHA  is  also  proposing  a  note  to  this 


paragraph  directing  the  reader  to 
§  1915.12,  Precautions  and  the  order  of 
testing  before  entering  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres,  for  additional 
requirements  for  entry  into  dangerous 
atmospheres  that  may  be  created  by  the 
discharge  of  certain  extinguishing 
agents. 

hi  paragraph  (c)(5)  of  §  1915.507. 
OSHA  proposes  to  require  the  employer 
to  post  hazard  warning  or  caution  signs 
at  both  the  entrance  to  and  inside  of 
areas  protected  by  fixed  systems  that 
could  discharge  extinguishing  agents  in 
concentrations  that  are  known  to  be 
hazardous  to  employee  safety  or  health. 
This  proposal  is  consistent  with 
paragraph  (b)(5)  of  29  CFR  1910.160. 

hi  paragraph  (c)(6)  of  §  1915.507. 
OSHA  proposes,  as  recommended  by 
the  Committee,  that  the  employer  must 
select,  install,  inspect,  maintain,  and 
test  all  automatic  fire  detection  systems 
and  emergency  alarms  according  to  the 
NFPA  72-1999,  National  Fire  Alarm 
Code  (Ex.  19-13).  Presently,  OSHA 
requires  only  that  those  fire  detection 
systems  and  emergency  alarms  required 
to  meet  a  specific  OSHA  standard  meet 
the  requirements  of  29  CFR  1910.164 
and  1910.165.  OSHA's  current 
standards  in  §§  1910.164  and  1910.165 
were  based  upon  existing  standards  and 
technology  available  in  the  1970s  when 
OSHA  developed  the  standard.  Since 
that  time,  several  technological 
advancements  have  occiured  in  both 
fire  detection  and  fire  alarm  technology. 

As  a  result,  the  NFPA  consensus 
committee  responsible  for  developing 
fire  detection  and  alarm  standards  and 
codes  made  extensive  changes  to  NFPA 
72.  The  most  recent  edition  of  their 
consensus  standard,  the  1999  edition, 
recognizes  many  changes  that  have 
taken  place  in  the  detection  and  alarm 
industry,  such  as  those  required  by  the 
Americans  with  Disabilities  Act. 
software  testing,  fire  modeUng.  and 
communication  technology.  OSHA 
believes,  as  the  Committee 
recommended,  that  incorporating  by 
reference.  NFPA  72-1999  as  the  OSHA 
standard  for  designing  and  installing  all 
fire  detection  and  alarm  systems  will 
provide  employees  with  protections 
consistent  with  protections  provided  by 
other  codes  and  standards  used  by  local 
authorities  having  jurisdiction. 

OSHA.  in  paragraph  (d)  of  this 
section,  addresses  the  selection, 
installation,  maintenance,  inspection, 
and  testing  requirements  for  specific 
types  of  fixed  fire  extinguishing  systems 
the  employer  uses  to  meet  a  particular 
OSHA  standard.  In  paragraph  (d)(1) 
OSHA  proposes,  as  recommended  by 
the  Committee,  that  standpipe  and  hose 


systems  in  land  side  facilities  follow 
NFPA  14-2000. 

In  paragraph  (d)(2)  of  §  1915.507. 
OSHA  proposes  to  incorporate  by 
reference.  NFPA  13-1999.  Standard  for 
the  Installation  of  Automatic  Sprinkler 
Systems  (Ex.  19-14);  NFPA  750-2000. 
Standard  on  Water  Mist  Extinguishing 
Systems  (Ex.  19-15);  and  NFPA  25- 
2002.  Standard  for  the  Inspection. 
Testing,  and  Maintenance  of  Water- 
based  Fire  Protection  Systems  (Ex.  19— 
16),  as  the  OSHA  standard  for  installing 
OSHA-required  automatic  sprinkler 
systems  in  land  side  facilities.  As  above, 
this  standard  is  being  incorporated  by 
reference  at  the  recommendation  of  the 
Committee.  OSHA  does  not  believe  that 
there  is  any  increased  burden  placed 
upon  employers  by  incorporating  by 
reference  this  newer  edition  of  the 
standard  OSHA  used  in  developing  29 
CFR  1910.159.  One  of  OSHA's  goals 
with  this  proposal  is  to  update  outdated 
standards  used  as  source  standards  in 
previous  OSHA  rules. 

OSHA  is  also  proposing  a  new 
standard  in  paragraph  (d)(2)  that  would 
address  installing  fixed  extinguishing 
systems  that  use  water  mist  as  the 
extinguishing  agent.  OSHA  proposes  to 
incorporate  by  reference  NFPA  750- 
2000,  Standard  on  Water  Mist 
Extinguishing  Systems  (Ex.  19-15).  as 
the  OSHA  standard  for  installing  this 
type  of  system.  The  systems  are  found 
land  side  in  places  such  as  flammable 
liquid  storage  facilities  and  electrical 
equipment  spaces. 

In  paragraph  (d)(3)  of  §  1915.507. 
OSHA  proposes  to  incorporate  by 
reference  several  NFPA  standards  for 
fixed  extinguishing  systems  that  use 
water  spray  or  foam  for  the 
extinguishing  agent.  OSHA  proposes  to 
incorporate  by  reference:  the  NFPA  11- 
2000.  Standard  for  Low-Expansion 
Foam  (Ex.  19-17);  the  NFPA  llA-1999. 
Standard  for  Medium-  and  High- 
Expansion  Foam  (Ex.  19-18);  and  NFPA 
15-2002.  Standard  for  Water  Spray 
Fixed  Systems  for  Fire  Protection  (Ex. 
19-19)  as  the  OSHA  standards  for 
installing  fixed  foam  extinguishing 
systems.  The  provisions  of  this 
proposed  incorporation  by  reference 
differentiate  between  the  various 
expansion  densities  of  foam  discharges. 
Current  OSHA  standards  in  part  1910 
address  foam  extinguishing  systems  in 
general  rather  than  specific  terms.  As 
stated  above,  one  of  OSHA's  goals  is  to 
incorporate  current  standards  in  this 
proposal.  Therefore.  OSHA  is  proposing 
to  incorporate  by  reference  both  NFPA 
11-2000  and  NFPA  llA-1999  to 
recognize  current  technologies  and  the 
possible  use  of  low-,  medium-,  and 
high-expansion  foam  systems  in 
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shipyard  employment.  OSHA  believes 
this  incorporation  by  reference  will  offer 
greater  guidance  and  flexibility  to  those 
employers  who  choose  to  use  fixed  foam 
extinguishing  systems  to  meet  OSHA's 
standards. 

In  paragraph  (d)(4)  of  §  1915.507. 
OSHA  proposes  to  incorporate  by 
reference  the  current  edition  of  NFPA 
17-1998.  Standard  for  Dry  Chemical 
Extinguishing  Systems  (Ex.  20-20),  as 
the  OSHA  standard  for  installing  fixed 
extinguishing  s^'stems  using  dry 
chemical  extinguishing  sigents.  Again, 
this  proposed  paragraph  would  apply 
only  to  those  fixed  dry  chemical 
extinguishing  systems  the  employer 
chooses  to  install  to  meet  a  particular 
OSHA  standard.  OSHA's  proposal  is 
based  upon  the  Committee's 
recommendation. 

hi  paragraph  {d)(5)  of  §  1915.507, 
OSHA  proposes  to  incorporate  by 
reference  the  current  edition  of  NFPA 
standards  that  address  fixed 
extinguishing  systems  using  gas  as  the 
extinguishing  agent.  Specifically,  for 
standards  for  designing  and  installing 
fixed  extinguishing  systems.  OSHA 
references  NFPA  12-2000.  Standard  on 
Carbon  Dioxide  Extinguishing  Systems 
(Ex.  20-21);  NFPA  12A-1997.  Standard 
on  Halon  1301  Extinguishing  Systems 
(Ex.  20-22);  and  NFPA  2001-2000, 
Standard  on  Clean  Agent  Fire 
Extinguishing  Systems  (Ex.  20-23). 

OSHA  recognizes  that  the  fire 
extinguishing  agent  Halon  1301  is  being 
phased  out  because  of  environmental 
concerns.  However,  for  economic 
reasons,  existing  Halon  1301  systems 
may  remain  in  service  until  such  time 
as  they  are  replaced  by  an  alternative 
agent.  Recognizing  that  existing  Halon 
1301  systems  that  remain  in  service. 
OSHA  proposes  to  continue  regidating 
their  design  and  installation  to  ensure 
employee  safety.  For  the  systems  that 
will  replace  Hdon,  OSHA  is  proposing 
for  the  first  time  that  the  employer  meet 
NFPA  2001-2000  for  their  design  and 
installation.  This  new  proposal  is  based 
upon  the  Committee's  recommendation 
that  OSHA  incorporate  by  reference  the 
most  recent  edition  of  applicable  NFPA 
standards  to  protect  employees  from 
hazards  in  the  workplace. 

Section  1915.508    Training 

The  Committee  unanimously 
recognized  the  importance  of  employee 
training  in  combating  the  hazards  of  fire 
throughout  shipyard  employment. 
Specific  emphasis  is  placed  on  hazard 
recognition,  fire  watcii,  and  fire 
response.  This  is  consistent  with 
OSHA's  long  held  philosophy  that  an 
adequately  trained  employee  is  a  safe 
employee.  OSHA  is  proposing  the 


Committee's  full  recommendations 
regarding  training.  Also.  OSHA's 
proposal  extends  the  training 
requirement  beyond  ship  breakinf 
operations  to  include  all  activities  in 
shipyard  employment  regardless  of 
geographic  location.  This  would  include 
operations  in^jolving  shipbuilding  and 
ship  repair  activities  as  well  as  other 
activities  engaged  in  by  shipyard 
workers. 

Under  paragraph  (a)  of  §  1915.508.  the 
employer  must  train  employees 
expected  to  perform  incipient  stage 
firefighting  on  board  vessels,  in  vessel 
sections,  and  in  land  side  facilities. 
Such  training  must  be  conducted 
initially  upon  employment  and  when 
necessary  to  keep  them  proficient  in  the 
following:  (1)  The  general  principles  of 
using  fire  extinguishers  or  hose  lines, 
the  hazards  involved  with  incipient 
firefighting.  and  the  procedures  used  to 
reduce  these  hazards;  (2)  the  hazards 
associated  with  fixed  and  portable  fire 
protection  systems  that  they  may  use  or 
to  which  they  may,  be  exposed  during 
discharge  of  those  systems;  (3)  the 
activation  and  operations  of  fixed  and 
portable  fire  protection  systems 
provided  for  their  use  in  the  workplace; 
(4)  the  emergency  alarm  signals, 
including  system  discharge  and 
employee  evacuation  alarms;  and  (5)  the 
primary  and  secondary  evacuation 
routes  they  must  use  in  the  event  of  a 
fire  in  the  workplace. 

At  the  Houston  meeting  held  in 
February,  2002.  the  Committee  agreed  to 
add  a  note  to  paragraph  (a)  of  §  1915.508 
stating  that  while  all  vessels  and  vessel 
sections  have  a  primary  evacuation 
route,  not  all  will  have  a  secondary 
evacuation  route.  This  language  was 
added  as  clarification  to  paragraph  (a)(5) 
because  although  this  fire  protection 
standard  applies  to  all  of  shipyard 
employment,  the  uniqueness  of  vessels 
and  vessel  sections  in  comparison  to 
buildings  or  structures  should  be  noted. 

OSHA's  proposal  is  consistent  with 
the  current  training  requirements  foimd 
in  part  1915  for  ship  breaking  activities 
and  in  part  1910  for  other  shipyard 
activities.  The  requirement  to  train  and 
retrain  selected  employees  is  based 
upon  the  current  requirements  found  in 
29  CFR  1910.157. 

fa  paragraph  (b)  of  §  1915.508.  OSHA 
addresses  training  requirements  for  fire 
response  employees  and  the  training 
requirement  found  in  existing  paragraph 
(c)  of  §  1915.52.  That  paragraph  requires 
that,  only  for  ship  breaking  operations. 
all  personnel  assigned  to  contain  fires 
within  controllable  limits  must  be 
instructed  about  the  sptecific  anticipated 
fire  hazards  and  how  the  firefighting 
equipment  provided  is  to  be  used. 


fa  paragraph  (b)(1)  of  §^1915.508. 
OSHA  proposes  that  the  employer  must 
have  a  written  training  policy,  as  part  of 
the  Fire  Safety  Plan  (§  1915.502)  of  this 
part,  stating  that  fire  response 
employees  are  to  be  trained  and  capable 
of  carrying  out  their  duties  and 
responsibilities  at  all  times.  This  is 
consistent  with  the  requirements  found 
in  29  CFR  1910.156  and  NFPA  1500- 
2002. 

fa  paragraph  (b)(2).  OSHA  proposes 
that  the  employer  keep  written  standard 
operating  procedures  (SOPs)  that 
address  anticipated  emergency 
operations  and  update  these  procedures 
as  necessary.  The  Committee  concluded, 
and  OSHA  agrees,  that  vmtten  standard 
operating  procediu'es  are  standard 
training  tools  that  represent  the  best 
practice  in  the  industry.  This  is 
consistent  with  the  language  m 
paragraphs  3-1.5  and  3-1.8  of  NFPA 
1500-2001. 

fa  paragraph  (bM3)  of  §  1915.508. 
OSHA  proposes  that  the  employer 
review,  in  advance,  all  trainmg 
programs  and  hands-on  sessions  to 
make  sure  that  fire  response  employees 
are  protected  from  training  accidents. 
This  proposal  is  based  on  a 
recommendation  from  the  workgroup 
with  full  Committee  approval  and  not 
from  any  established  standard.  The 
proposal  requires  a  review  of  all  training 
programs  to  make  sure  that  the 
procedure  will  not  expose  tramees  and 
their  mstructors  to  hazardous  trainmg 
conditions.  The  proposal  should 
prevent  the  occurrence  of  accidents 
resultmg  from  unexpected  events  such 
as  flare-ups.  collapses,  entrapments.  and 
stress-induced  injuries  during  training 
evolutions. 

fa  paragraph  (b)(4)  of  §  1915.508. 
OSHA  proposes  that  all  fire  response 
employees  receive  adequate  trainmg  for 
carrying  out  their  duties  and 
responsibilities  under  the  employer's 
standard  operatmg  procedures.  "This 
training  program  must  make  sure  that 
these  employees  remain  competent  to 
respond  to  a  fire.  For  example,  the 
employee  must  know  how  to  respond  to 
a  fire  on  board  a  vessel,  where  the  pier 
hook-ups  are  located,  how  to  gain  access 
to  the  vessel,  the  location  of  the  fire 
within  the  vessel,  and  the  type  of  fire. 

fa  paragraph  (b)(5)  of  §  1915.508. 
OSHA  proposes  that  the  employer  make 
sure  that  new  fire  response  service 
employees  are  tramed  before  they 
engage  in  emergency  duties  so  that  they 
can  work  safely  and  effectively  at  a  fire 
scene.  This  language  is  consistent  with 
the  language  in  paragraph  3-1.3  of 
NFPA  1500-2002.  The  purpose  of  this 
proposal  is  to  make  sure  that  employees 
are  tramed  to  perform  the  duties 
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expected  of  them.  If  they  have  not  been 
trained  in  a  particular  skill,  they  would 
not  be  permitted  to  perform  any  duty 
involving  that  skill.  However,  they  may 
respond  and  perform  duties  for  which 
they  have  been  trained  even  if  they  have 
not  received  the  entire  training  module 
for  their  position. 

In  paragraph  (b)(6)  of  §  1915.508, 
OSHA  proposes  that  the  employer 
provide  training  for  firefighters  at  least 
quarterly,  according  to  the  employer's 
written  operational  procedures.  The 
Committee  recommended  that  quarterly 
training  is  for  actual  firefighters,  not 
necessarily  for  other  fire  response 
personnel  who  usually  have  just  one 
function,  such  as  connecting  hoses  to 
fire  mains,  starting  fire  pumps,  or 
directing  traffic.  This  language  is 
consistent  with  the  current  requirement 
in  29  CFR  1910.156(c)(2)  which  requires 
annual  training  for  all  fire  brigade 
members  and  quarterly  training  for 
those  fire  brigade  members  who  may 
perform  interior  structural  firefighting 
operations.  The  workgroup  believed  that 
the  quarterly  training  requirement  was 
appropriate  because  most  fire  response 
operations  in  shipyard  employment, 
whether  on  the  vessel  or  in  land  side 
facilities,  would  be  beyond  the  incipient 
stage  and  most  likely  involve  an  interior 

In  paragraph  (b)(7)  of  §  1915.508. 
OSHA  proposes  that  all  fire  response 
operations  training  must  be  conducted 
by  qualified  instructors.  The  Committee 
recognized,  as  does  OSHA,  the 
importance  of  using  qualified 
instructors  in  all  training  provisions 
required  by  this  section.  This  language 
is  consistent  with  the  language  in 
paragraph  5.2.11  of  NFPA  1500-2002. 

In  paragraph  (b)(8)  of  §  1915.508, 
OSHA  proposes  that  any  training  the 
employer  does  that  involves  live  fire- 
fighting  exercises  would  have  to  be 
done  according  to  NFPA  1403-2002, 
Standard  on  Live  Fire  Training 
Evolutions  (Ex.  19-24).  This  language  is 
consistent  with  paragraphs  4.9.4  and 
5.2.10  of  NFPA  1500-2001. 

In  paragraph  (b)(9)  of  §  1915.508, 
OSHA  proposes  that  the  employer  must 
provide  semiannual  drills  that  cover 
site-specific  operations,  occupancies, 
buildings,  vessels  and  vessel  sections, 
and  hazards,  according  to  the 
employer's  written  operational 
procedures.  The  semiannual 
requirement  for  drills  is  consistent  with 
the  recommended  frequency  found  in 
paragraph  5.3  of  NFPA  1500-2002. 

The  Committee  had  some  concerns 
about  the  requirement  for  the  shipyard 
employment's  fire  department  to 
perform  two  training  drills  within  a  one- 
year  period.  Some  members  of  the 


Committee  requested  that  OSHA  coimt 
a  fire  response  as  one  training  drill. 
Most  of  the  members  did  not  want  to 
count  a  fire  response  as  a  training  drill 
citing  that  the  drill  is  to  be  used  for 
assessing  and  improving  operational  or 
deployment  procedures.  When  an  alarm 
is  sounded  and  the  shipyard  fire 
department  responds,  the  on-scene 
command  is  coordinating  the  scene  and 
cannot  simultaneously  evaluate  the 
response.  The  commander's  primary 
responsibility  is  to  ensure  that  their 
employees  respond  safely.  The 
Committee  understands  that  at  the  end 
of  the  response,  the  fire  department's 
employees  evaluate  their  deployment 
tactics,  site-specific  approach 
(buildings,  shops,  vessels  and  vessel 
sections),  and  hazards.  This  is  usual  and 
customary  throughout  the  country  and 
is  not  to  be  considered  a  training  drill. 
Drills  are  used  for  the  sole  purpose  of 
training,  and  fire  response  is  for  saving 
lives  and  property.  OSHA  agrees  that 
fire  responses  are  not  to  be  considered 
drills  for  the  purposes  of  this  paragraph. 

In  paragraph  (b)(10)  of  §  1915.508, 
OSHA  proposes  that  the  employer  must 
not  use  smoke  generating  devices  that 
could  create  a  hazardous  atmosphere  in 
training  exercises.  This  includes 
training  done  on  vessels  and  vessels 
sections  as  well  as  in  buildings  and 
other  structures.  This  language  is 
consistent  with  paragraph  8.3.2  of  NFPA 
1500-2002.  According  to  the  NFPA 
Committee  that  developed  NFPA  1500- 
2002.  several  accidents  have  occurred 
where  smoke  bombs  or  other  smoke- 
generating  devices  that  produce  a  toxic 
atmosphere  have  been  used  for  training 
exercises.  Where  the  employer  must 
simulate  emergency  conditions,  smoke- 
generating  devices  that  do  not  create  a 
hazard  must  be  used. 

Paragraph  (c)  of  §  1915.503  sets  forth 
the  training  requirements  for  fire  watch 
duty.  The  Committee  recommended  that 
OSHA  propose  specific  Ifmguage  stating 
when  a  shipyard  employer  should  train 
workers  as  fire  watches. 

In  paragraph  (c)(1)  of  §  1915.508. 
OSHA  proposes  that  the  employer  make 
sure  the  worker  has  been  trained:  (i) 
Before  beginning  the  fire  watch:  (ii) 
when  there  is  a  change  in  operations 
that  presents  a  hazard  for  which  the 
worker  has  not  been  previously  trained: 
or  (iii)  when  the  employer  determines 
that  the  fire  watch  employee  needs  to  be 
trained. 

The  Committee  urged  OSHA  to 
include  in  the  requirements  for  fire 
watch  training  a  basic  understanding  of 
fire  behavior  3iat  covers  such  elements 
as  awareness,  anticipation  of  different 
classes  of  fire  in  combination  with 
different  physical  work  areas,  and 


extinguishing  agents  and  their  uses.  The 
Committee  recognizes  that  the  fire 
watch's  role  is  important  in  protecting 
lives  and  preventing  fires  within 
shipyard  employment.  To  be  able  to 
evaluate  a  work  area  and  to  consider 
both  the  physical  conditions  and 
possible  adverse  effects  of  a  fire  in  that 
area  are  also  important  skills  that  a  fire 
watch  needs  to  have.  The  Committee 
did  not  want  to  specify  a  particular 
course  that  must  be  used  to  train  fire 
watches.  OSHA  has  followed  the 
recommendation  by  proposing  these 
requirements  in  a  performance-oriented 
manner  to  allow  the  employer  to  train 
workers  in  the  most  efficient  and 
feasible  manner  for  his  or  her  shipyard 
employment  environment.  The  hazards 
associated  with  each  type  of  cargo  must 
be  taken  into  consideration.  For 
example,  repairing  chemical  barges  has 
been  concentrated  in  the  Gulf  and  the 
inland  waters  of  the  Gulf.  Therefore,  fire 
watches  in  the  Gulf  area  would  likely  be 
trained  to  deal  with  fires  involving 
chemicals  that  are  shipped  by  barge. 
Another  consideration  is  the  regional 
difference  in  temperatures  that  could 
affect  the  ignition  and  spread  of  fire. 
OSHA  agrees  with  the  Committee  that 
individual  employers  are  best  suited  to 
develop  their  fire  watch  training  geared 
to  specific  shipyard  employment 
operations. 

In  paragraph  (c)(l)(iv)  of  §  1915.508, 
based  on  the  Committee's 
recommendation,  the  Agency  proposes 
that  the  employer  must  retrain  fire 
watches  annually.  The  Committee 
recognized  fire  watches  as  the  first  line 
of  defense  against  the  spread  of  fire,  as 
discussed  above  under  paragraph  (c)(1) 
of  §  1915.504.  Annual  training  is  an 
industry  practice.  In  addition,  according 
to  the  Committee,  annual  training  is 
required  on  Navy  contracts  throughout 
the  country,  and  it  is  not  viewed  as  an 
additional  requirement  burden. 

In  paragraph  (c)(2)  of  §  1915.508,  the 
Agency  proposes  that  each  employee 
who  stands  a  fire  watch  duty  be  trained. 
The  training  would  include  how  to 
anticipate  and  be  aware  of  the  hazards 
that  may  be  faced  while  performing  fire 
watch  duties.  Such  hazards  may  include 
limited  egress  or  possible  changes  in 
atmospheric  conditions.  For  the  training 
requirement  for  fire  watches  to 
recognize  the  adverse  health  effects  that 
may  be  caused  by  the  exposure  to  fire, 
the  Committee  noted  that  workers  have 
to  be  familiar  with  the  OSHA  standard 
for  Hazard  Communication,  29  CFR 
1910.1200,  and  its  requirements  related 
to  the  products  the  workers  are  using  in 
their  work  and  the  Material  Safety.  Data 
Sheets  (MSDSs)  for  those  products,  and 
where  appropriate,  for  the  last  three 
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products  carried  in  this  space  or  the 
coatings  that  were  applied  to  the  steel 
before  hot  work.  It  was  explained  to  the 
committee  that  workers  exposed  to 
hazardous  chemicals  are  already 
covered  by  the  OSHA  Hazard 
Communication  standard.  The 
Committee  noted  that  the  workers  need 
to  be  knowledgeable  about  fire 
prevention  practices  so  they  can 
correctly  react  to  changes  in  the  hot 
work  area  environment  that  introduce 
hazards  not  identified  at  the  start  of  hot 
work.  Examples  are  deterioration  of 
housekeeping  or  introduction  of 
combustible  or  flammable  materials. 

Paragraph  (c)(2)(i)  of  §  1915.508 
requires  the  employer  to  train  a  fire 
watch  on  the  basics  of  fire  behavior,  the 
classes  of  fires,  extinguishing  agents  and 
stages  of  fire,  and  methods  of 
extinguishment.  The  basics  of  fire 
behavior  usually  include  the  definition 
of  the  fire  triangle  and  tetrahedron  as  set 
forth  by  NFPA  1001-1997— Standard  for 
Fire  Fighter  Professional  Qualification 
(Ex.  19-25).  Extinguishing  agents 
commonly  used  in  shipyard 
employment  are  dry  chemical,  water, 
and  CO;.  Methods  of  extinguishing 
require  removing  one  or  more  of  the 
following:  heat  (ignition),  oxygen,  fuel, 
or  chemical  chain  reactions.  Members  of 
the  Committee  suggested  that  the 
selection  of  a  fire  extinguisher  used  on 
certain  materials  may,  in  fact,  present  a 
hazard  in  itself.  Even  though  the  worker 
is  trained  to  be  able  to  identify,  select, 
and  use  the  appropriate  extinguishing 
agent,  such  training  does  not  relieve  the 
employer  from  the  responsibility  to 
assess  the  hot  work  area  hazards  and 
make  the  correct  extinguishing  agents 
available.  The  Committee  noted  that 
particular  extinguishing  agents  may 
vary  and  that  in  some  yards,  according 
to  one  employer,  workers  are  forbidden 
to  use  CO2  extinguishers  in  confined 
spaces. 

The  Conunittee  raised  a  nimiber  of 
issues  when  reviewing  paragraph 
{c)(2)(ii)  of  §  915.508  Training 
Requirements  For  Fire  Watch  Duty.  One 
issue  discussed  was  whether  the 
employer  should  require  live  fire 
training  for  all  fire  watches.  The 
Committee  found  that  there  were 
different  requirements  and  restrictions 
across  the  country.  Some  members 
thought  that  how  fire  watch  {>ersonnel 
are  trained  should  be  left  up  to  the  yard 
and  not  tl^is  Committee.  Others  stated 
that  the  only  way  a  fire  watch  can  learn 
the  proper  procedure  is  for  that 
individual  to  have  hands-on  training  on 
attacking  a  fire.  One  member  stated  that 
classroom  training  is  the  only  way  he 
could  train  employees  because  of  his 
state's  strict  emissions  standards. 


Another  member  stated  that  although 
the  State  of  California  has  a  ban  on 
open-burning,  the  Etepartment  of  Air 
Quality  for  the  State  of  California  does 
issue  an  annual  permit  for  open  fire 
burning  for  this  type  of  training.  Some 
members  stated  that  the  only  way  to 
train  employees  on  how  to  properly  use 
a  fire  extinguisher  or  fire  hose  is  to  put 
the  trainees  in  a  realistic  situation.  "The 
training  exercise  would  be  a  controlled 
bum  and  would  teach  the  trainee  the 
proper  way  to  approach  the  fire. 
Initially,  the  Committee  could  not  reach 
a  full  consensus  on  the  issue  of  live 
versus  classroom  (lecture/video) 
training.  During  deliberations,  one 
committee  member  from  a  large 
shipyard  located  on  the  Gulf  Coast  had 
not  considered  live-fire  training  but  was 
persuaded  by  the  discussion  and  is 
currently  building  a  facility  within  the 
shipyard  to  perform  this  training.  The 
Committee  noted  that  there  are  various 
apparatuses  available  for  live  fire 
training  that  are  either  fabricated  within 
the  shipyard  or  commercially  available. 
After  lengthy  discussions,  a 
recommendation  was  unanimously 
agreed  upon  by  the  Committee  and 
added  by  OSHA  as  proposed 
§  1915.508(c)(2)(ii).  In  this  paragraph, 
the  employer  must  ensure  that  each  fire 
watch  is  trained  using  live  fire  scenarios 
whenever  allowed  by  law. 

Paragraphs  (c)(2)(iii),  (iv),  and  (v) 
propose,  respectively,  that  employees 
who  stand  fire  watch  duty  must  be  able 
to  recognize  the  adverse  health  effects 
that  may  be  caused  by  exposure  to  fire: 
be  familiar  with  the  physical 
characteristics  of  the  hot  work  area:  and 
be  able  to  anticipate  and  imd'  rstand  the 
hazards  associated  with  fire  watch 
duties. 

Paragraphs  (c)(2)  (vi)  and  (vii)  of 
§  1915.508  require  training  on  personal 
protective  equipment  (PPE),  including 
what  PPE  is  appropriate  in  a  particular 
situation,  as  well  as  how  to  use  it.  The 
Committee  noted  that  a  fire  watch  may 
need  the  same  or  different  items  of  PPE. 
and  even  PPE  providing  a  different  level 
of  protection,  from  that  used  by  a  hot 
worker.  The  Committee  further  pointed 
out  that  the  fire  watch(es)  could  be 
assigned  to  an  isolated  or  confined 
space  and,  therefore,  would  need  the 
additional  protection  that  is  required 
under  other  sections  of  part  1915. 

Paragraph  (c)(2)(viii)  of  §  1915.508 
proposes  that  an  employee  who  stands 
fire  watch  duty  must  be  trained  to  be 
able  to  select  and  operate  fire 
extinguishers  and  fire  hoses  likely  to  be 
used.  As  in  the  case  of  fire 
extinguishers,  whenever  a  fire  watch 
:  may  be  expected  to  use  a  fire  hose,  the 
fire  watch  must  be  trained  in  its  use. 


The  Committee  noted  that  fire  hoses 
1  V2-inches  in  diameter  are  used  by  fire 
watches  in  some  yards  but  not  in  others. 
For  example,  a  Marine  Chemist's 
instructions  on  a  certificate  may  specify 
that  a  fire  watch  be  placed  inside  a  tank 
with  a  charged  1  V2-inch  fire  hose.  A  fire 
watch  who  has  been  trained  with  a  fire 
extinguisher  does  not  necessarily 
understand  how  to  use  a  1  Vz  indi  fire 
hose.  The  Committee  strongly 
recommended,  and  OSHA  agrees,  that 
fire  watches  need  particular  training  if 
they  must  deal  with  this  equipment 
within  their  shipyard  employment. 

The  Agency  proposes  tnat  a  fire  watch 
be  trained  to  select  and  operate  the 
different  types  of  fire  extinguishers  and 
1  V2-inch  fire  hoses  likely  to  be  used  by 
fire  watches  in  the  area.  In  paragraphs 
(g)(1)  and  (g)(2)  of  29  CFR  1910.157, 
OSHA  requires  the  employer  to  train 
any  employee  who  has  been  designated 
to  use  portable  fire  extinguishers  or,  as 
proposed  in  paragraph  (c)(2)(viii)  of  this 
section,  fire  hose,  and  to  be  familiar 
with  the  general  principles  of  fire 
extinguisher  use  and  the  hazards  of 
fighting  incipient  stage  fires.  Again, 
OSHA  does  not  believe  that  adopting  - 
this  training  requirement  from  part  1910 
imposes  any  new  burden  on  shipyard 
employers  dian  what  currently  exists.    . 

Paragraph  (c)(2)(ix)  of  §  1915.508 
states  that  fire  watch  personnel  be 
trained  to  be  aware  of  the  location  and 
use  of  barriers  that  are  part  of  the 
employer's  fire  protection  program. 
Throughout  the  maritime  industry, 
where  partial  cleaning  has  been 
performed,  barriers  are  placed  to  ensure 
that  product  is  not  returned  to  the  hot 
work  area.  Barriers  are  also  used  to 
coAtain  molten  metal  or  sparks  from 
traveling  to  unclean  areas.  However,  the 
Committee  recognized  that  barriers  can 
create  hazards  by  blocking  an 
employee's  egress  or  by  suppressing 
ventilation  to  the  point  where  fumes  or 
vapors  can  accumulate.  A  worker  who 
stands  fire  watch  must  understand  how 
barriers  are  used.  OSHA  is 
recommending  that  this  provision  be 
included  in  the  training  of  fire  watch 
personnel. 

hi  paragraph  (c)(2)(x)  of  §  1915.508. 
OSHA  proposes  to  require  that  the  fire 
watch  be  trained  in  the  means  of 
commimicating  with  each  worker 
performing  hot  work.  There  was 
considerable  discussion  within  the 
Committee  workgroup  about  current 
industry  practices  for  the  fire  watch's 
contact  with  other  workers.  One 
member  suggested  OSHA  incorporate 
NAVSEA's  009-07  Fire  Prevention  and 
Housekeeping  (September  13, 1996). 
However,  other  workgroup  members 
pointed  out  that  this  Navy  Standard 


76240  Federal  Register  /  Vol.  67.  No.  238  /  Wednesday.  December  11.  2002  /  Proposed  Rules 


Item  was  written  primarily  to  protect 
property  and  that  only  the  parts  that 
addressed  the  safety  of  workers  would 
be  appropriate  for  the  OSHA  proposal. 
Therefore,  the  workgroup  committee 
took  only  certain  provisions  relating  to 
the  safety  of  workers,  including  the 
requirement  that  the  fire  watches  have 
a  clear  view  and  immediate  access  to 
the  areas  they  are  watching,  from 
NAVSEA  009-07.  However,  the 
workgroup  decided  that  requiring  a 
clear  view  and  access  would  not 
adequately  protect  workers,  without 
also  requiring  a  means  of 
communication  between  the  fire  watch 
and  the  hot  worker.  As  one  member 
pointed  out,  communication  is 
important  because  a  fire  watch  may  not 
be  able  to  see  a  hot  worker  when,  for 
example,  the  fire  watch  is  on  the  other 
side  of  a  compartment  fitim  the  hot 
worker.  In  this  case,  the  means  may  be 
as  simple  as  tapping  on  the  bulkhead  to 
signal  whether  the  hot  worker  can 
continue  or  must  stop,  or  an  electronic 
communication  system  such  as  a  two- 
way  radio.  The  phrase,  "with  a  clear 
view  and  immediate  access  to  the 
area(s)  affected  by  the  hot  work,"  was 
eventually  dropped  from  the  training 
requirements,  but  substantively  added 
to  the  duty  requirement  in  paragraph 
(c)(2)(i)  of  1915.504  Fire  Watches. 

In  paragraphs  (c)(2)(xi)  and  (xii)  of 
§  1915.508,  OSHA  proposes  to  require 
that  fire  watches  be  trained  to  know 
when  and  how  to  initiate  fire  alarm 
procedures  and  to  be  familiar  with  the 
shipyard's  evacuation  plan.  OSHA 
recognizes  that  fire  watch  work 
assignments  may  change  from  vessel  or 
vessel  sections  to  a  land  side  facility 
and  that  each  may  have  different  alarm 
systems,  evacuation  plans,  and  exit 
routes.  For  example,  the  alarm/ 
evacuation  systems  found  in  vessels 
vary  significantly  among  vessels  types. 
The  alarm  system  installed  and 
procedures  established  on  an  oiler  are 
far  more  sophisticated  from  those  found 
on  a  VLCC  (very  large  crude  carrier). 
Evacuation  procedures  and  alarm 
systems  will  be  different  in  a  land  side 
paint  facility  or  machine  shop  where 
flammable  coatings  or  cutting  oils  pose 
a  hazard.  However,  the  Committee 
concluded  that  regardless  of  the  system, 
a  primary  responsibility  of  a  fire  watch 
must  be  to  recognize  when  to  initiate  a 
fire  alarm  procedure  and  begin 
evacuation.  A  fire  watch  needs  to  know 
when  a  fire  has  progressed  beyond  the  " 
incipient  stage,  when  a  fire  alarm 
should  be  activated,  and  when 
evacuation  should  be  initiated.  The 
Committee  decided  and  OSHA  agrees 
not  to  specify  a  particular  type  of  alarm 


system.  Both  noted  that  the  employers 
are  in  the  best  position  to  develop  their 
own  alarm  systems  but  that  fire  watches 
need  to  be  familiar  with  what  the 
employer  has  developed  or  what  is 
already  in  place  in  the  case  of  a  ship  or 
barge.  For  example,  a  yard  in  the 
southern  area  of  California  could  have  a 
Navy  vessel,  a  cruise  liner,  and  a  tug 
under  repair  at  the  same  time,  all  with 
different  alarm  systems.  OSHA  believes 
that  the  employer  must  make  sure  that 
fire  watches  are  familiar  with  the  type 
of  alarm  systems  being  used  on  the 
vessel  where  they  are  working. 
Obviously,  if  assigned  to  all  three 
vessels,  the  fire  watch  must  be  familiar 
with  each  particular  alarm  and 
evacuation  scenario. 

Paragraph  (c)(3)  of  §  1915.508 
continues  with  fire  watch  persormel 
training,  specifically,  the  employer  must 
ensure  that  each  fire  watch  is  trained  to 
alert  others  to  exit  the  work  area 
whenever:  (i)  The  fire  watch  perceives 
an  unsafe  condition  associated  with  hot 
work;  (ii)  the  fire  watch  perceives  that 
a  hot  worker  is  in  danger;  (iii) 
evacuation  is  ordered  by  the  employer 
or  designated  representative;  or  (iv)  an 
evacuation  signal  such  as  an  alarm  is 
activated.  A  labor  union  committee 
member  requested  that  language  be 
added  as  item  (i)  to  address  a  situation 
where  an  employee  perceives  an  unsafe 
condition  either  before  beginning  work 
when  originally  surveying  the  work  area 
or  perhaps  when  changes  in  conditions 
occur  during  work.  The  employee 
should  be  trained  to  report  the  unsafe 
conditions.  The  Committee  agreed  to 
recommend  this  requirement. 

In  shipyard  employment,  some 
employers  hire  contract  workers  as 
needed  for  the  sole  purpose  of  fire 
watch.  The  employer  is  ultimately 
responsible  for  ensuring  that  these  fire 
watches  are  appropriately  trained  as 
proposed  in  §  1915.508(c).  One  way  to 
do  this  is  for  the  employer  to  have  a 
written  evaluation  of  the  contractor's 
training  program  that  the  employer 
could  review  and  thereby  ensure 
compliance  with  the  OSHA  standard. 
Again.  OSHA  wants  to  make  clear  that 
it  is  the  employer's  responsibility  to 
make  sure  that  all  fire  watches  are 
properly  trained. 

In  paragraph  (d)  of  §  1915.508,  OSHA 
proposes  that  the  employer  document 
that  the  training  required  by  paragraphs 
(a),  (b),  and  (c)  has  been  accomplished. 

In  paragraph  {d)(l)  of  §1915.508, 
OSHA  proposes  to  require  that  the 
employer  document  the  worker's 
training  by  keeping  a  record  of  the 
worker's  name,  the  name  of  the  trainer, 
the  type  of  training,  and  the  date(s)  of 
the  training. 


In  addition,  OSHA  proposes  in 
paragraph  (d)(2)  of  §  1915.508  that  the 
employer  keep  the  documentation  for  at 
least  one  year.  and.  consistent  with 
other  OSHA  standards,  the  record  must 
be  available  for  inspection  and  copjring 
by  OSHA  personnel  on  request. 

These  requirements  were  fully 
supported  by  the  members  of  this 
Committee.  Representatives  of 
management,  labor,  government,  and 
professional  organizations  agreed  that  a 
training  record,  because  it  represents 
assurance  that  the  worker  standing  fire 
watch  has  been  trained,  is  essential  to 
the  safety  of  the  fire  watch,  the  worker 
doing  hot  work,  and  other  personnel  in 
the  area.  Despite  the  trend  toward  less 
recordkeeping,  employer  representatives 
believed  that  making  and  keeping  the 
training  record  would  not  be 
burdensome  and  that  any  resources 
needed  to  comply  with  the 
recordkeeping  would  be  well  spent. 
Several  members  noted  that  fire  watch 
was  a  very  important  duty  that  must  be 
performed  by  trained  personnel.  A 
written  record  was  necessary  so  that  the 
employer  and  the  workers  would  be 
able  to  find  out  that  the  fire  watch  had 
been  trained  and  when  the  training 
occurred. 

The  record  that  must  be  kept  is 
minimal  and  need  contain  only  the 
worker's  name,  the  name  of  the  trainer, 
the  type  of  training,  and  the  date(s)  of 
the  training.  It  can  be  kept  as  part  of  the 
worker's  personnel  file,  in  a  master  file 
of  training,  or  in  any  other  format  the 
employer  chooses.  A  record  in  an 
electronic  file  or  database  is  sufficient. 
However,  regardless  of  how  the  record 
is  kept,  it  must  be  available  for 
inspection  by  the  persons  authorized  to 
see  it.  To  be  available  means  that  it  can 
be  easily  found,  so  the  employer  must 
first  decide  how  the  record  is  to  be  kept, 
and  then  make  certain  there  is  access  to 
it.  possibly  requiring  a  note  or  index 
pointing  the  searcher  toward  the 
information. 

The  record  must  be  kept  until  it  is 
replaced  by  the  worker's  new  training 
record  or  for  one  year  fi^m  when  the 
record  was  made  in  the  case  of  a  worker 
who  leaves  the  workplace  or  whose 
duties  no  longer  include  fire  watch. 
Representatives  of  shipyard  employers 
stated  that  there  was  no  reason  to  keep 
records  longer.  The  only  important 
information  in  the  record  was  that  the 
training  had  occurred  within  the 
required  time  fi^me,  the  type  of 
training,  when  the  training  was  carried 
out.  and  who  had  given  it.  For  the 
worker  who  is  separated  firom  the 
shipyard,  OSHA  is  proposing  to  require 
the  employer  to  keep  the  record  for  one 
year  from  the  time  it  was  made.  Even 
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after  a  worker  is  no  longer  a  fire  watch, 
the  information  may  be  relevant  to 
determining  whether  the  employer's  fire 
watch  training  program  was  adequate 
and  for  research  on  the  effectiveness  of 
the  standard.  In  addition,  the  employee 
or  worker  representative  may  need  this 
time  to  access  the  records. 

OSHA  seeks  comment  on  whether  the 
requirement  for  training  record 
retention  should  be  one  or  three  years. 

Section  1915.509    Definitions 

OSHA  proposes  in  §  1915.509  to 
define  the  terms  that  OSHA  uses  in  this 
proposed  subpart.  Words  that  OSHA 
uses  only  in  this  subpart  that  require  a 
definition  are  included.  Terms  that 
OSHA  uses  in  other  subparts  of  part 
1915  Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment, 
are  also  included  in  this  section  until  a 
new  definition  section  for  all  of  part 
1915  is  established.  At  that  time,  all  of 
the  definitions  in  part  1915  will  be 
combined  into  one  section.  The 
Committee  believed  that  it  was 
necessary  to  propose  these  definitions  at 
this  time  so  that  readers  would 
understand  the  proposed  regulations 
clearly. 

The  Committee  formed  a  work  group 
to  develop  the  definitions  for  the  terms 
they  believed  needed  to  be  defined.  The 
work  group  first  met  during  the  July 
1997.  meeting  in  Baltimore.  MD.  The 
discussion  that  follows  explains  the  key 
definitions  the  work  group  developed. 
Not  all  of  the  definitions  that  OSHA 
proposes  in  this  subpart  are  discussed. 
OSHA  believes  some  of  the  terms  have 
been  long  understood  by  employees  and 
employers.  However,  OSHA  encourages 
the  public  to  comment  on  any  of  the 
definitions. 

The  Committee  agreed  that  the 
following  terms  used  in  this  subpart 
have  definitions  that  are  the  same  or 
similar  to  the  definitions  foimd  in  either 
parts  1915  or  1910.  Therefore,  OSHA  is 
not  discussing  them  at  this  time.  These 
terms  are:  "confined  space';  "dangerous 
atmosphere"  (see  29  CFR  1915.11); 
"flammable  liquid"  (29  CFR  1910.106); 
"incipient  stage  fire"  (29  CFR  1910.155 
(c)(26));  and  "hot  work"  (29  CFR 
1915.11). 

The  Committee  proposed  to  define  the 
term  "designated  areas"  as  an  area 
established  for  hot  work  after  an 
assessment  of  fire  hazard  potential  of 
facilities,  vessels,  or  vessel  sections.  The 
Committee  discussed  and  came  to 
agreement  on  this  definition  during  the 
meeting  held  in  Houston,  Texas,  in 
February  2002. 

OSHA  proposes  to  define  the  term 
"contract  employer"  as  an  employer 
who  performs  work  for  a  host  employer 


at  the  host  employer's  workplace.  The 
Committee  discussed  and  agreed  that 
this  definition  is  not  intended  to 
include  employers  who  provide 
incidental  services  that  do  not  directly 
influence  shipyard  employment  (e.g., 
mail  delivery  or  office  supply  services). 
There  are  several  employee  populations 
that  may  visit  the  shipyard  for  brief 
periods  of  time  and  who  have  only 
incidental  levels  of  exposure  to  hazards 
that  other  contract  employees  may  have. 
The  Committee  did  not  want  to  regulate 
these  populations. 

The  Committee  developed  the 
definition  for  "fire  response  employee" 
based  upon  the  definitions  used  by 
NFPA  in  NFPA  1500-2002  and  by 
OSHA  in  29  CFR  1910.156,  Fire 
Brigades.  OSHA  proposes  to  define  the 
term  "fire  response  employee"  as  a 
shipyard  employee  who  carries  out 
duties  and  responsibilities  of  shipyard 
firefighting  in  accordance  with  the  fire 
safety  plan.  A  fire  response  employee 
may  be  a  full-time  employee,  may 
occupy  any  position  or  rank  within  the 
shipyard,  and  may  engage  in  fire 
emergency  operations. 

The  Committee  adapted  the  definition 
for  "fiixed  extinguishing  system"  from 
the  ciirrent  definition  in  29  CFR 
1910.155.  The  Committee  disciissed  and 
changed  the  definition  because  they 
believed  it  did  not  adequately  define 
systems  used  both  in  land  side  facilities 
and  aboard  vessels  and  vessel  sections 
where  components  may  be  remotely 
located  from  the  space  where  the  system 
will  discharge.  OSHA  is  proposing  to 
change  the  definition  to  encompass  all 
parts  of  a  fixed  extinguishing  system 
regardless  of  location. 

The  Committee  adapted  the  definition 
for  "physically  isolated"  fi-om  three 
sources:  A  proposed  change  to  NFPA 
12-2000,  Carbon  Dioxide  Extinguishing 
Systems  (Ex.  20-21);  from  Coast  Guard 
guidance  published  in  COMDTINST 
16000.7,  Marine  Safety  Manual.  Volume 
II.  Material  Inspection;  and  from  Coast 
Guard  recommendations  published  in 
the  March/ April.  1996,  NFPA  Journal. 
(Ex.  20-26).  in  discussing  and 
developing  this  definition,  the 
Committee  considered  the  different 
types  of  fixed  extinguishing  systems, 
including  two-phase  gaseous/liquid 
type  high  pressure  systems  where  the 
extinguisMng  agent  is  stored  in 
cylinders,  and  low-pressure  systems 
where  the  agents  are  refiigerated  and 
stored  in  large  pressure  vessels. 

OSHA  believes  that  all  of  the  other 
definitions  proposed  in  this  section  are 
"terms  of  the  industry"  that  are 
imiversally  recognized  by  shipyard 
employees  and  employers.  OSHA 
welcomes  comment  or  questions 


submitted  to  the  record  about 
definitions  for  these  terms. 

V.  Summary  of  the  Preliminary 
Economic  and  Initial  Regulatory 
Flexibility  Screening  Anal3r8e8 

Introduction 

OSHA  has  determined  that  this 
proposal  is  a  not  economically 
significant  regulatory  action  imder  E.O. 
12866  and  not  a  major  rule  under  the 
Congressional  Review  provisions  of  the 
Sniiall  Business  Regulatory  Enforcement 
Fairness  Act.  Because  this  rule  has  been 
listed  as  significant  for  other  reasons  in 
the  Regulatory  Agenda,  OSHA  has 
provided  the  Office  of  Information  and 
Regulatory  Affairs  with  an  assessment  of 
the  costs,  benefits  and  alternatives,  as 
required  by  section  6(a)(3)(C)  of  E.O. 
12866,  which  is  summarized  below. 

Executive  Order  (EO)  12866  requires 
regulatory  agencies  to  conduct  an 
economic  analysis  for  rules  that  meet 
certain  criteria.  The  most  frequently 
used  criterion  under  EO  12866  is  that 
the  rule  will  impose  annual  costs  on  the 
economy  of  $100  million  or  more. 
Neither  the  benefits  nor  the  costs  of  this 
rule  exceed  $100  million. 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  in  1996,  requires 
OSHA  to  determine  whether  the 
Agency's  regiUatory  actions  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Making  such 
a  determination  for  this  proposal 
required  OSHA  to  perform  a  screening 
analysis  to  identify  any  such  impacts. 
OSHA's  screening  analysis  indicated 
that  the  proposed  rule  will  not  have 
significant  impacts  on  a  substantial 
number  of  small  entities. 

OSHA's  Preliminary  Economic 
Analysis  (PEA)  and  initial  regiUatory 
flexibility  screening  analysis  include:  A 
description  of  the  industries  potentially 
affected  by  the  standard;  an  evaluation 
of  the  risks  addressed;  an  assessment  of 
the  benefits  attributable  to  the  proposed 
standard;  a  determination  of  the 
technological  feasibility  of  the 
requirements  of  the  standard;  an 
estimate  of  the  costs  employers  wfIII 
incur  to  comply  with  the  standard;  a 
determination  of  the  economic 
feasibility  of  compliance  with  the 
standard;  and  an  analysis  of  the 
economic  and  other  impacts  associated 
with  this  rulemaking,  including  those 
on  small  businesses.  The  PEA  has  been 
provided  to  the  docket  as  (Ex.  15)  This 
section  of  the  preamble  summarizes  the 
residts  of  that  analysis. 

Affected  Industries 

The  proposed  Fire  Protection  in 
Shipyard  Employment  standard  will 
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affect  all  establishments  in  the  ship 
building,  ship  breaking  and  repair 
industry.  These  include  large  shipyards, 
government  shipyards  and  shipyards 
operated  under  Navy  contracts, 
operations  owning  a  dock  or  drydock, 
and  the  vast  majority  of  small  firms  that 
perform  shipbuilding  and  repair  work, 
such  as  metal  fabricators,  painters, 
asbestos  removal,  etc.,  who  do  not  own 
or  rent  docks.  For  purposes  of  this 
analysis  OSHA  has  defined  small  firms 
as:  (1)  Firms  with  fewer  than  1,000 


employees  (the  SBA  definition  of  small 
businesses  in  this  sector);  (2)  firms  with 
fewer  than  250  employees  (the 
definition  of  small  business 
recommended  by  the  negotiated 
rulemaking  committee);  and  (3)  firms 
with  fewer  than  20  employees.  OSHA 
has  based  its  estimates  of  number  of 
firms,  establishments,  employment  and 
wages  on  general  BLS  and  Department 
of  Commerce  data  for  the  standard 
industrial  classification  (SIC)  codes  for 
ship  building  3731  and  ship  breaking 


4499.  OSHA  has  based  its  estimates 
concerning  revenues  of  firms  on  SBA 
data,  and  concerning  profit  rates  on 
Robert  Morris  Associates  data.  Table  V- 
1  shows  the  total  number  of 
establishments,  number  of  firms, 
employment,  and  revenues  and  profits 
per  firm  affected  by  the  rule.  As  the 
table  shows  there  are  717 
establishments  owned  by  669  firms  in 
the  industries.  The  industries  employ 
97,822  workers,  of  whom  70  percent  are 
production  employees. 


Table  V-1.— Industrial  Profile  of  Employees  and  Establishments 


Industry  ct^aracteristic 


Total  Establishments 

Total  Firms  

Employees  

Revenues  Per  Firm  (SLOOffs) 

Profits  Per  Firm  ($1,000)  

Souro*:  Office  of  Regulatory  Analysis,  OSHA. 


1-19 
Employees 


412 

412 

2,305 

$663 

$24 


1-250 
Employees 


621 

607 

14,774 

$2,353 

$85 


1-1.000 
Employees 


697 

660 

39,063 

$5,907 

$213 


>1.000 
Employees 


20 

9 

58.759 

$718,166 
$25,854 


Entire  affected 
industry 


717 

669 

97,822 

$15,540 

$559 


Evaluation  of  Risk  and  Potential 
Benefits 

For  this  Preliminary  Economic 
Analysis,  OSHA  developed  a  profile  of 
the  risks  facing  workers  in  shipyards 
that  might  be  affected  by  the  standard. 
OSHA's  risk  profile  for  exposure  to  fire 
based  risks  in  shipyards  is  based  on  data 
from  the  Bureau  of  Labor  Statistics' 
National  Census  of  Fatal  Occupational 
Injuries,  data  from  the  Bureau's  Survey 
of  Occupational  Injuries  and  Illnesses, 
and  an  analysis  of  OSHA  fatality/ 
catastrophe  inspection  data  obtained 
from  the  Agency's  Integrated 
Management  Information  System. 

OSHA  anticipates  that  the  proposed 
standard  will  significantly  reduce  the 
number  of  fire  and  explosion  related 
incidents  and  resulting  injuries  and 
fatalities  currently  reported  in  the 
shipyard  industry.  OSHA  believes  that 
the  proposed  standard's  requirements 
for  insj)ection  prior  to  hot  work,  fire 
watches,  planning  and  training  will 
help  to  save  lives  and  prevent  injuries 
in  the  shipyard  workforce.  OSHA 
estimates  that  approximately  1  fatality, 
110  injuries  involving  days  away  from 
work  and  204  injuries  not  involving 
days  away  from  work  occur  annually 
among  shipyard  workers  due  to  fire  and 
explosions;  this  is  the  current  industry 
risk  baseline  used  in  this  analysis. 
OSHA  projects  that  full  compliance 
with  the  proposed  standard  would 
annually  prevent  0.88  fatalities,  102  of 
these  injuries  involving  days  away  from 
work,  and  190  of  the  injuries  not 
involving  days  away  from  work. 

In  addition  to  saving  lives  and 
improving  overall  safety  in  shipyards, 


OSHA  believes  that  full  compliance 
with  the  proposed  standard  would  yield 
substantial  cost  savings  to  parties  within 
and  connected  with  the  industry  and 
ultimately  to  society  as  a  whole.  These 
monetized  benefits  take  the  form  of 
reductions  in  employer  and  insurer 
accident-related  costs  in  several  areas: 
Value  of  lost  output  associated  with 
temporary  total  disabilities  and 
permanent  partial  disabilities,  an 
income-based  measure  derived  from 
estimates  of  workers'  compensation 
indemnity  payments;  reductions  in 
accident-related  medical  costs; 
administrative  expenses  incurred  by 
workers'  compensation  insurers;  and 
indirect  costs  related  to  productivity 
losses,  work  stoppages,  and  accident 
investigations  and  reports.  Applying 
data  from  the  construction  and 
insurance  industries  on  the  direct  costs 
of  accidents  and  data  from  the  literature 
on  the  indirect  costs  of  accidents  and 
other  administrative-related  costs  to 
OSHA's  preliminary  estimate  of  avoided 
injuries,  the  Agency  monetized  the 
value  of  the  cost  savings  employers  and 
society  will  accrue  by  avoiding  these 
injuries.  OSHA  estimates  that  annual 
costs  savings  of  $6.2  million  will  result 
from  compliance  with  the  proposed 
rule.  These  savings  are  those  associated 
with  injuries  due  to  fires.  OSHA  did  not 
attemf>t  to  quantify  the  cost  savings 
resulting  from  reduced  fire  damage  to 
property  and  reduced  need  to  respond 
to  fires. 

Thus,  OSHA  estimates  that  the 
proposed  standard  will  prevent  292 
injuries  and  one  death  per  year.  As  a 
result  of  prevention  of  the  injuries. 


OSHA  estimates  that  there  will  be  direct 
cost  savings  of  $6.2  million  per  year, 
excluding  savings  associated  with 
reduced  property  damage  and  reduced 
fire  response  costs. 

Only  some  of  these  direct  cost  savings 
accrue  directly  to  employers  in  the  form 
of  reduced  workers'  compensation 
payments  and  administrative  cost.  Other 
cost  savings  represent  increased  income 
to  employees  and  greater  tax  collections 
by  the  government.  Even  the  portion  of 
direct  cost  savings  that  accrue  directly 
to  employers  may  not  be  a  saving  to  the 
employer  of  the  injured  employee 
because  of  the  risk  spreading  effects  of    • 
workers'  compensation  insurance.  The 
issue  of  the  extent  to  which  the  direct 
cost  savings  are  an  economic  motivation 
for  employers  is  discussed  in  detail  in 
the  final  chapter  of  the  Preliminary 
Economic  and  Initial  Regulatory 
Flexibility  Screening  Analysis. 

Technological  Feasibility  and 
Compliance  Costs 

Consistent  with  the  legal  framework 
established  by  the  OSH  Act,  Executive 
Order  12866  and  court  decisions,  OSHA 
has  assessed  the  technological 
feasibility  of  the  proposed  fire 
protection  in  shipyards  standard.  The 
standard  does  not  require  any  practices 
not  already  undertaken  in  many 
shipyards  today.  Moreover,  the 
proposed  standard  is  based  on  a 
consensus  draft  recommended  to  the 
Agency  by  a  negotiated  rulemaking 
committee  consisting  of  representatives 
from  labor,  government,  industry  in 
particular  divergent  industry  interests, 
including  small  employers,  who  woidd 
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be  affected  by  any  changes  to  the 
maritime  regulations.  The  committee 
reached  consensus  on  the  language  of 
the  draft,  thereby  implicitly 
acknowledging  die  feasibility  of  the 
proposed  revisions  to  the  standard. 
Therefore,  based  on  the  fact  that  many 
firms  in  the  industry  are  already 
implementing  the  controls  and  practices 
required  by  the  proposed  standard  and 
that  the  negotiated  rulemaking 
committee  reached  consensus  on  the 
draft  underlying  the  proposed  revisions. 
OSHA  has  preliminarily  determined 
that  the  proposed  fire  protection  in 
shipyards  standard  is  technologically 
feasible. 

OSHA  developed  estimates  of  the 
costs  of  compliance  for  shipyard 
employers  subject  to  the  proposed 
standard.  To  develop  these  estimates 
OSHA  first  examined  the  extent  to 
which  shipyard  employers  were  already 
in  compliance  with  the  requirements  of 
the  standard  as  a  result  of  existing 
OSHA  requirements,  compliance  with 
rules  of  other  parties  (such  as  the  U.S. 
Navy  in  some  shipyards)  and 
compliance  with  volimtary  codes  and 
good  practices.  Eliminating  provisions 
for  which  there  is  already  substantial 
compliance.  OSHA  arrived  at  the  list  of 
activities  for  which  shipyard  employers 
would  incur  costs  shown  in  Table  V-2. 
Table  V-2  shows  that  the  annualized 
costs  of  the  proposed  standard  are  $4.3 
million  per  year.  Ninety-one  percent  of 
the  costs  are  associated  with  fire  watch- 
related  provisions;  most  of  these  costs 
are  for  posting  additional  fire  watch 
personnel  in  situations  in  which  fire 
watches  are  not  currently  being  posted. 

Table  V-2.  Total  Annualized  Com- 
pliance Cost  per  Requirement 
FOR  THE  Proposed  Standard 


Requirement 

Annualized  ■ 
cost 

Posting  Fire  Watches  

$3,789,057 

Safe  Work  Practices 

245,839 

Fire  Watcfi  Written  Program 
Fire  ResDonse  Policy  

36,546 
11,630 

Fire  Safety  Plan 

Fire  Watch  Training  

36,546 
95,204 

Fire  Safety  Plan  Review/ 
General  Training  

37,327 

Fire  Protection  Systems 

Trainir>g  

Fire  Response  Training 

9,642 
49,430 

Total  

4,261,222 

Numbers  do  not  total  due  to  rounding. 
Source:    Office    of    Regulatory    Analysis, 
OSHA. 

Economic  Impacts 

OSHA  analyzed  the  impacts  of  these 
compliance  costs  on  firms  in  the 


shipbuilding  sector.  In  order  to  do  this, 
OSHA  determined  costs  as  a  percentage 
of  revenues  and  costs  as  a  percentage  of 
profits.  These  two  measures  (in  percent) 
correspond  to  two  assumptions  used  by 
economists  to  bound  the  range  '"f 
possible  impacts:  the  assumption  of  no- 
cost  pass-through,  i.e.,  that  employers 
will  be  unable  to  pass  any  of  the  costs 
of  compliance  forward  to  their 
customers  (compliance  costs  as  a 
percentage  of  profits),  and  the 
assumption  of  full-cost  pass-through 
(compliance  costs  as  a  percentage  of 
revenues),  i.e.,  that  employers  will  be 
able  to  pass  all  of  the  costs  of 
compliance  forward  to  their  customers. 
As  summarized  in  Table  V-3.  below, 
OSHA  estimates  that,  if  affected  firms  in 
the  ship  building  sector  were  forced  to 
absorb  these  compliance  costs  entirely 
from  profits  (a  highly  imlikely  scenario), 
profits  would  be  reduced  by  an  average 
of  1.14  percent.  If,  at  the  other  extreme, 
affected  firms  were  able  to  pass  all  of 
these  compliance  costs  forward  to  their 
customers,  OSHA  projects  that  the  price 
(revenue)  increase  required  to  pay  for 
these  costs  would  be  less  than  0.1 
percent  (0.04  percent).  Given  the 
minimal  impact  on  both  prices  and 
profits,  OSHA  preliminarily  concludes 
that  the  regiUation  is  economically 
feasible. 

Table  V-3.  Economic  Impacts  for 
THE  Proposed  Standard 


Finn  size 

Compliance 

costs  as  a 

percentage 

of  revenues 

Compliance 
costs  as  a 

percentage 
of  profits 

All  Firms 

0.04 
0.11 

0  07 
0.06 

1.14 

1-19  Employees 
1-250  employ- 
ees   

1-1000  Employ- 
ees (SBA  Def- 
inition)   

3.09 
1.83 

1.61 

Source:    Office    of    Regulatory    Analysis, 
OSHA. 

Regulatory  Flexibility  Screening 
Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended  in  1996  (5  U.S.C. 
601  et  seq.),  requires  regulatory  agencies 
to  determine  whether  regulatory  actions 
will  adversely  affect  small  entities.  The 
Small  Business  Administration  (SBA) 
defines  small  entities,  or  "concerns,"  in 
terms  of  number  of  employees  or  annual 
receipts.  For  employers  in  SIC  3731, 
small  firms  eire  defined  by  SBA  as  those 
with  less  than  1,000  employees.  As 
shown  in  Table  VI-3.  for  firms  with  less 
than  1.000  employees,  costs  are  1.61 
percent  of  profits  and  0.06  percent  of 
revenues.  OSHA  also  examined  costs  as 


a  percentage  of  profits  and  revenues  for 
firms  with  less  dian  250  employees,  as 
recommended  by  the  negotiated 
rulemaking  committee,  and  for  firms 
with  less  than  20  employees  to  see 
whether  there  might  be  significant 
impacts  on  the  very  smallest  firms.  For 
firms  with  less  than  250  employees, 
costs  were  1.83  percent  of  profits  and 
0.07  percent  of  revenues.  For  firms  with 
less  than  20  employees,  costs  were  3.09 
percent  of  profits  and  0.11  percent  of 
revenues. 

A  major  source  of  these  disparate 
impacts  is  lower  levels  of  baseline 
compliance  by  small  firms.  Although 
the  economic  impacts  on  the  smallest 
size  class  of  employers  are  low,  they  are 
somewhat  higher  than  for  larger 
employers.  The  Agency  is  interested  in 
hearing  from  smaller  employers  about 
disparate  impacts  on  small  employers. 
Do  small  employers  believe  there  will 
be  a  greater  impact  on  them  than  on 
larger  employers?  Is  there  a  way  to 
reduce  these  impacts? 

OSHA  has  set  the  criteria  that  if  costs 
exceed  one  percent  of  revenues  or  five 
percent  of  profits,  then  the  impact  on 
small  entities  is  considered  significant 
for  purposes  of  complying  with  the 
RFA.  For  all  of  the  classes  of  affected 
small  firms  in  the  shipbuilding  and 
repair  and  shipbreaking  sectors,  costs 
were  less  than  one  percent  of  revenues 
and  five  percent  of  profits.  OSHA 
therefore  certifies  that  this  regulation 
will  not  have  an  economically 
significant  impact  on  a  substantial 
number  of  small  entities. 

VI.  OMB  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

The  proposed  rule  for  Fire  Protection 
in  Shipyard  Employment  contains 
several  collections  of  information 
(paperwork)  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under  * 
the  Paperwork  Reduction  Act  of  1995 
(PRA-95),  44  U.S.C.  3501  et  seq..  and  its 
regulation  at  5  CFR  1320.  OMB  is 
currently  reviewing  OSHA's  request  for 
approval  of  the  proposed  collections. 
OSHA  solicits  comments  on  the 
collection  of  information  requirements 
and  the  estimated  burden  hours 
associated  with  these  collections, 
including  comment  on  the  following: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

OSHA  estimates  the  total  burden 
hours  associated  with  all  of  the 
collection  of  information  requirements 
at  5,625  burden  hours  in  the  first  year 
and  5,241  burden  hours  in  the  second 
and  subsequent  years.  A  collection  of 
information  is  defined  in  PRA-95  to 
mean,  "the  obtaining,  causing  to  be 
obtained,  soliciting,  or  requiring  the 
disclosure  to  third  parties  or  the  public 
of  facts  or  opinions  by  or  for  an  agency 
regardless  of  form  or  format."  (44  U.S.C. 
3502(3){A)).  Each  of  the  collections  is 
summarized  below. 

•  1915.501 — General  Provisions 

Paragraph  (d)(l)(i)  of  this  section 
requires  the  host  employer  on  multi- 
employer worksites  to  inform  all 
employers  (contract  employers)  at  the 
worksite  about  the  content  of  the  host 
employer's  fire  safety  plan. 

Paragraph  (d)(2){i)  of  this  section 
requires  that  contract  employers  make 
sure  the  host  employer  is  aware  of  fire 
hazards  associated  with  the  contract 
work  and  how  the  contract  employer 
will  address  those  hazards.  In  addition, 
paragraph  (d)(2)(ii)  requires  the  contract 
employer  to  identify  hazards  that  arise 
during  the  course  of  work  that  were  not 
identified  as  part  of  the  information 
transfer  required  by  paragraph  (d)(2)(i) 
described  above. 

•  1915.502— Fire  Safety  Plan 

Paragraph  (a)  of  this  section  requires 
the  employer  to  develop  a  written  fire 
safety  program  covering  the  elements 
listed  in  paragraph  (b).  including  the 
following  information: 

(1)  The  identification  of  the 
significant  potential  fire  risks; 

(2)  Procedures  for  recognizing  and 
reporting  unsafe  conditions; 

(3)  Alarm  procedures; 

(4)  Procedures  for  notifying 
employees  of  a  fire  emergency; 

(5)  Procedures  for  notiltying  fire 
response  organizations  of  a  fire 
emergency; 

(6)  Procedures  for  evacuation; 

(7)  Procedures  to  accoimt  for  all 
employees  after  an  evacuation;  and 

(8)  Names,  job  titles,  or  department 
for  individuals  who  can  be  contacted  for 
further  information  about  the  plan. 

Paragraph  (c)  requires  the  employer  to 
review  the  fire  safety  plan  with  each 
affected  employee  at  the  following 
times: 

(1)  Within  90  days  of  the  effective 
date  of  the  standard; 


(2)  Upon  initial  assignment  for  new 
employees;  and 

(3)  When  there  is  a  change  in  the  plan 
or  a  change  of  the  employee's  duties. 

Paragraph  (d)  specifies  the  following: 

(1)  Tne  plan  be  kept  accessible  to 
employees,  employer  representatives, 
and  to  OSHA; 

(2)  The  plan  be  updated  when 
necessiuy,  but  no  less  than  annually; 

(3)  The  employer  certify  in  writing 
that  each  employee  was  informed  about 
the  plan;  and 

(4)  A  copy  of  the  plan  be  given  to 
outside  fire  response  organizations  who 
may  be  expected  to  respond  to  fires  at 
the  employer's  worksite. 

•  1915.504— Fire  Watches 

Paragraph  (a)  requires  the  employer  to 
prepare  and  keep  current,  a  written 
policy  specifying  the  following 
information: 

(1)  The  training  employees  must  be 
given; 

(2)  The  duties  employees  are  to 
perform; 

(3)  The  equipment  employees  must  be 

given;  and 

(4)  The  personal  protective  equipment 
(PPE)  employees  must  be  given  as 
required  in  29  CFR  part  1915,  subpart  I, 
Personal  Protective  Equipment. 

•  1915.505 — Fire  Response 

Paragraph  (a)(2)  requires  employers  to 
create,  maintain,  and  update  a  written 
statement  or  policy  that  describes  the 
internal  and  outside  fire  response 
organizations  that  the  employer  will 
use. 

Paragraph  (b)(1)  lists  the  information 
to  be  included  in  the  statement  or  policy 
if  internal  fire  response  is  to  be  used. 
The  information  includes  the  following: 

(1)  The  basic  structure  of  the  fire 
response  organization; 

(2)  The  number  of  trained  fire 
response  employees; 

(3)  The  fire  response  functions  that 
may  need  to  be  carried  out; 

(4)  The  minimum  number  of  fire 
response  employees  necessary,  the 
number  and  types  of  apparatus,  and  a 
description  of  the  fire  suppression 
operations  established  by  written 
standard  operating  procedures  for  each 
type  of  fire  response  at  the  employer's 
facility; 

(5)  The  type,  amount,  and  frequency 
of  training  that  must  be  given  to  fire 
response  employees:  and 

(6)  The  procedure  for  use  of  protective 
clothing  and  equipment. 

Paragraph  (b)(2)  lists  the  information 
to  be  included  in  the  statement  or  policy 
if  outside  fire  response  is  to  be  used. 
The  information  includes  the  following: 

(1)  The  types  of  fire  suppression 
incidents  to  which  the  fire  response 


organization  is  expected  to  respond  at 
the  employer's  facility  or  workJsite; 

(2)  Tne  liaisons  between  the  employer 
and  the  outside  fire  response 
organization;  and 

(3)  A  plan  for  fire  response  functions 
that: 

(A)  Addresses  procedures  for 
obtaining  assistance  from  other  fire 
response  organizations; 

(B)  Familiarizes  the  outside  fire 
response  organization  with  the  layout  of 
the  employer's  facility  or  worksite, 
including  access  routes  to  controlled 
areas,  and  site-specific  operations, 
occupancies,  vessels  or  vessel  sections, 
and  hazards; 

(C)  Sets  forth  how  hose  and  coupling 
connection  threads  are  to  be  made 
compatible  and  includes  where  the 
adapter  couplings  are  kept;  or 

(D)  States  that  the  employer  will  not 
allow  the  use  of  incompatible  hose 
connections. 

Paragraph  (b)(3)  lists  the  information 
to  be  included  in  the  statement  or  policy 
where  a  combination  of  internal  and 
outside  fire  response  is  to  be  used.  The 
information  includes  all  the  information 
fi-om  paragraphs  (b)(1)  and  (b)(2)  as 
listed  above  and  the  following 
information: 

(1)  The  basic  organizational  structure 
of  the  combined  fire  response; 

(2)  The  number  of  combined  trained 
fire  responders; 

(3)  Tne  firb  response  functions  that 
need  to  be  carried  out; 

(4)  The  minimum  number  of  fire 
response  employees  necessary,  the 
number  and  types  of  apparatus,  and  a 
description  of  the  fire  suppression 
operations  established  by  written 
standard  operating  procedures  for  each 
particular  type  of  fire  response  at  the 
worksite;  and. 

(5)  The  type,  amount,  and  frequency 
of  joint  training  that  must  be  given  to 

.  fire  response  employees. 

Paragraph  (a)(3)  requires  employers  to 
create,  maintain,  and  update  a  written 
statement  or  policy  that  defines  the 
evacuation  procedures  employees  must 
follow,  if  the  employer  chooses  to 
require  a  total  or  partial  evacuation  of 
the  worksite  at  the  time  of  a  fire. 
Paragraph  (b)(4)  prescribes  the 
employee  evacuation  information  that 
must  be  included  in  the  employer's 
policy  statement  required  by  (a)(3).  That 
information  includes  the  following: 

(1)  Emergency  escape  procedures; 

(2)  Procedures  to  be  followed  by 
employees  who  may  remain  longer  at 
the  worksite  to  perform  critical  shipyard 
employment  operations  during  the 
evacuation; 

(3)  Procedures  to  account  for  all 
employees  after  emergency  evacuation 
is  completed; 
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(4)  The  preferred  means  of  reporting 
fires  and  other  emergencies;  and 

(5)  Names  or  job  titles  of  the 
employees  or  departments  to  be 
contacted  for  further  information  or 
explanation  of  duties. 

Paragraph  (b)(5)  prescribes  the  rescue 
and  emergency  response  information 
that  must  also  be  included  in  the 
employer's  policy  statement  required  in 
paragraph  (a)(3).  That  information 
includes  the  following: 

(1)  A  description  of  the  emergency 
rescue  procedures;  and 

(2)  Names  or  job  titles  of  the 
employees  who  are  assigned  to  perform 
them. 

Paragraph  (c)(2)  requires  that  fire 
response  employees  who  are  required  to 
wear  respirators  meet  the  medical 
requirements  of  the  Respiratory 
Protection  Program  Standard  in 
1915.154.  The  paperwork  burden  for  the 
respiratory  protection  requirements  has 
been  approved  under  0MB  Control 
Number  1218-0099. 

Paragraph  (c)(3)  requires  annual 
medical  exams  for  all  fire  response 
employees.  There  is  no  burden  or  cost 
for  these  medical  exams  because  all 
employees  affected,  as  a  usual  and 
customary  practice,  are  now  receiving 
the  medical  exams. 

Paragraph  (c)(5)  requires  that  the 
medical  records  of  fire  response 
employees  be  kept  as  required  in 
1915.1020.  The  paperwork  burden  for 
access  to  medical  records  is  approved 
imder  0MB  Control  Nvimber  1218-0065. 

Paragraph  (d)(2)  requires  the 
employer  to  set  up  written: 

(1)  Administrative  regulations; 

(2)  Operating  procedures;  and 

(3)  Departmental  orders  for  fire 
response  functions 

Paragraph  (d)(3)  requires  the 
employer  to  set  up  an  incident 
management  system  (IMS)  to  coordinate 
and  direct  fire  response  functions, 
including  the  following: 

(1)  Specific  fire  emergency 
responsibilities; 

(2)  Accountability  for  all  fire  response 
employees  participating  in  an 
emergency  operation;  and. 

(3)  Resources  offered  by  outside 
organizations. 

Paragraph  (d)(4)  requires  the 
employer  to  provide  the  information 
(required  by  (d)(2)  and  (d)(3))  to  the 
outside  fire  response  organization  to  be 
used. 

•  1915.506 — Hazards  of  Fixed 
Extinguishing  Systems  on  Board  Vessels 
and  Vessel  Sections 

Paragraph  (b)(2)  requires  certain 
employers  (those  who  have  employees 
exposed  to  fixed  extinguishing  systems 


that  could  create  a  hazardous 
atmosphere  when  activated  aboard 
vessels  and  vessel  sections)  to  ensure 
that  employees  are  trained  to  recognize 
systems  discharge  and  evacuation 
alarms  and  to  recognize  the  appropriate 
escape  routes. 

•  1 915.507— Landside  Fire  Protection 
Systems 

Paragraph  (c)(2)  requires  employers  to 
notify  employees  and  take  the  necessary 
precautions  to  make  sure  employees  are 
safe  from  fire  if  for  any  reason  a  fire 
extinguishing  system  stops  working, 
imtil  the  system  is  working  again. 

Paragraph  (c)(5)  requires  the  employer 
to  post  hazard  warning  or  caution  signs 
at  both  the  entrances  to  and  inside  of 
areas  protected  by  fixed  extinguishing 
systems  that  use  extinguishing  agents  in 
concentrations  known  to  be  hazardous 
to  employee  safety  or  health. 

•  1915.508— Training 

Paragraph  (a)  of  this  section  requires 
the  employer  to  train  affected 
employees  when  they  first  start  working 
and  also  when  necessary  to  maintain 
proficiency  in  the  five  specific  areas 
listed  in  paragraph  (a)(1)  to  (a)(5). 

Paragraph  (b)  of  this  section  specifies 
the  training  requirements  for  employees 
designated  to  perform  fire  response 
activities. 

Paragraph  (b)(1)  requires  the  employer 
to  have  a  written  training  policy  stating 
that  fire  response  employees  are  to  be 
trained  and  capable  of  carrying  out  their 
duties  and  responsibilities  at  all  times. 
Because  OSHA  specifies  the  wording  for 
the  training  policy,  there  is  no  burden 
associated  with  this  collection  of 
information  requirement. 

Paragraph  (b)(2)  requires  the  employer 
to  keep  written  standard  operating 
procedures  that  address  anticipated 
emergency  operations  and  to  update 
these  procedures  as  necessary.  Note  that 
operating  procedures  are  also  required 
in  1915.505(d)(2). 

Paragraph  (b)(4)  requires  the  employer 
to  provide  training  for  fire  response 
employees  that  ensures  they  are  capable 
of  carrying  out  their  duties  and 
responsibilities  under  the  employer's 
standard  operating  procedures  (see 
(b)(2)  above). 

Paragraph  (b)(5)  requires  employers  to 
train  new  fire  response  employees 
before  they  engage  in  emergency 
operations  and  paragraph  (b)(6)  requires 
employers  to  train  fire  response 
employees  who  are  expected  to  fight 
fires  according  to  the  written  operating 
procediu«s  (see  (b)(2)  above)  at  least 
quarterly. 


Paragraphs  (b)(7)  to  (b)(10)  specifies 
criteria  for  the  instructors  and  the 
training  methods. 

Paragraph  (c)  specifies  requirements 
related  to  the  training  of  employees 
assigned  to  fire  watch  duty.  Paragraph 
(c)(l)(i)  to  (iv)  specify  the  intervals  of 
training,  including: 

(1)  Before  being  assigned  to  fire  watch 
duty; 

(2)  Whenever  there  is  a  change  in 
operation  that  presents  a  new  or 
different  hazards; 

(3)  Whenever  the  employer  has  reason 
to  believe  that  the  fire  watch's 
knowledge  or  imderstanding  of  the^ 
training  previously  provided  is 
inadequate;  and, 

(4)  Re-training  annually. 
Paragraph  (c)(2)  specifies  12  areas  on 

which  the  fire  watch  must  be  trained. 

Paragraph  (c)(3)  specifies  4  additional 
areas  on  which  the  fire  watch  must  be 
trained. 

Paragraph  (d)  requires  that  employers 
keep  records  that  demonstrate  that 
employees  have  been  trained  as 
required  by  paragraphs  (a),  (b),  and  (c). 
The  records  must  include  the  following 
information: 

(1)  The  employee's  name; 

(2)  The  trainer's  name; 

(3)  The  types  of  training,  and 

(4)  The  aate(s)  on  which  the  training 
took  place. 

Paragraph  (d)(2)  requires  the 
employer  to  keep  each  training  record 
for  one  year  from  the  time  it  was  made 
or  until  it  is  replaced,  whichever  is 
shorter,  and  to  make  it  available  for 
inspection  and  copying  by  OSHA 
personnel  on  request. 

OSHA  will  use  the  records  developed 
in  response  to  this  Standard  to 
determine  compliance  with  the  safety 
and  health  provisions  of  the  Standard. 
The  employer's  failing  to  generate  and 
disclose  the  information  required  in  this 
Standard  will  affect  significantly 
OSHA's  effort  to  control  and  reduce 
injuries  and  fatalities  related  to  fires  in 
shipyard  employment. 

Interested  persons  may  submit 
comments  regarding  the  burden 
estimates  or  other  aspects  of  this 
collection  of  information  to  the  OSHA 
Docket  Office,  Docket  No.  S-051, 
Occupational  Safety  and  Health 
Administration,  Room  N-2625,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
725  17th  Street,  NW.,  Washington,  DC 
20503  (Attn:  OSHA  Desk  Officer  (RIN 
1218-AB51)). 

The  complete  Information  Collection 
Request  (IQl),  including  the  supporting 
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rationale  is  available  for  inspection  and 
copying  in  the  OSHA  Docket  Office  or 
the  ICR  can  be  mailed  to  persons  who 
request  a  copv  by  telephoning  Todd 
Owen  at  (202)  693-1941  or  Theda 
Kenney  at  (202) 693-2044. 

Vn.  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views,  and 
arguments  concerning  this  proposal. 
These  comments  must  be  received  by 
March  11.  2003.  and  submitted  in 
triplicate  to  the  Docket  Office;  Docket 
No.  S-051.  Room  N2624.  U.S. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration;  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  and  29  CFR  1911.11. 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
triplicate  to  the  Docket  office  at  the 
above  address  and  must  comply  with 
the  following  conditions: 

1.  The  objection  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  received  by 
March  11,  2003; 

3.  The  objections  must  specify  with 
particularity  grounds  upon  which  the 
objection  is  based; 

4.  Each  objection  must  be  separately 
numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may.  of  course, 
make  those  objections  and  their 
recommendations  in  their  comments 
and  OSHA  will  fully  consider  them. 
There  is  only  need  to  file  formal 
"objections"  separately  if  the  interested 
person  requests  a  public  hearing. 

(JSHA  recognizes  that  there  may  be 
interested  persons  who.  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  that  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  complete  picture  of  the 
public  response  on  the  issues  involved. 


Vm.  state  Plan  Standards 

This  Federal  Register  document 
issues  a  proposal  for  new  and  revised 
rules  addressing  fire  protection  in 
shipyard  employment  regulated  in  29 
CFR  1915.  The  rules  when  final  will  be 
codified  into  the  applicable  section  of 
the  Code  of  Federal  Regulations. 

The  26  states  or  U.S.  Territories  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  must  develop  a 
comparable  standard  applicable  to  both 
the  private  and  public  (state  and  local 
government  employees)  sectors  within 
six  months  of  the  publication  date  of  a 
permanent  final  Federal  rule  or  show 
OSHA  why  there  is  no  need  for  action. 
e.g.  because  an  existing  state  standard 
covering  this  area  is  already  "at  least  as 
effective  as"  the  new  Federal  standard. 
Three  states  and  territories  cover  only 
the  public  sector  (Cormecticut.  New 
York,  and  New  Jersey). 

Currently  five  states  (California, 
Minnesota,  Oregon,  Vermont  and 
Washington)  with  their  own  state  plans 
cover  private  sector  onshore  maritime 
activities.  Federal  OSHA  enforces 
maritime  standards  offshore  in  all  states 
and  provides  onshore  coverage  of 
maritime  activities  in  Federal  OSHA 
states  and  in  the  following  State  Plan 
states:  Alaska,  Arizona,  Connecticut 
(plan  covers  only  state  and  local 
government  employees),  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Jersey  (plan  covers  only  state  and  local 
government  employees).  New  Mexico, 
New  York  (plan  covers  only  state  and 
local  government  employees).  North 
Carolina.  Oregon.  Puerto  Rico.  South 
Carolina.  Tennessee,  Utah,  Virginia, 
Virgin  Islands.  Washington,  and 
Wyoming.  Until  such  time  as  a  State 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  those 
States. 

IX.  Federalism 

The  standard  has  been  reviewed  in 
accordance  with  Executive  order  13132 
(64  FR  43255;  August  10,  1999) 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States 
before  t^ng  any  actions  that  would 
restrict  State  policy  options,  and  take 
such  actions  only  when  there  is  clea^ 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 


Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  Federal  standards  on  shipyard 
employment  operations  address  hazards 
which  are  not  unique  to  any  one  state 
or  region  of  the  country.  Nonetheless, 
those  States  that  have  elected  to 
participate  under  section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
final  regulation  and  would  be  able  to 
deal  with  special,  local  conditions 
within  the  framework  provided  by  this 
performance-oriented  standard  while, 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 

X.  Unfunded  Mandates 

For  the  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  rule  does 
not  include  any  federal  mandate  that 
may  result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  or 
increased  expenditures  by  the  private 
sector  of  more  than  $100  million. 

List  of  Subjects  in  29  CFR  1915 

Hazardous  substances.  Longshore  and 
harbor  workers.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements,  and  Vessels. 

XI.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  proposed  sections  4,6.  and  8  of  the 
Ocupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653,  655,  657);  Secretary 
of  Labor's  Order  No  3-2000  (65  FR 
50017);  and  29  CFR  part  1915. 

Signed  in  Washington,  DC,  this  25th  day  of 
November  2002. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

For  the  reasons  set  forth  in  the 
preamble,  OSHA  proposes  to  amend  29 
CFR  chapter  XVII  as  follows: 
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PART  1915— [AMENDED] 

Subpart  D— [Amendad] 

1.  The  authority  citation  for  part  1915 
is  revised  to  read  as  follows: 

Authority.  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
sees.  4.  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059).  9-83  (48  FR    , 
35736),  1-90  (55  FR  9033),  6-96  (62  FR  111), 
or  3-2000  (65  FR  50017)  as  applicable. 

§1915.52    [Removed] 

§1915.55    [AmendecQ 

2.  Subpart  D — Welding,  Cutting  and 
Heating  of  part  1915  is  amended  by 
removing  §  1915.52,  and  by  removing 
and  reserving  §  1915.55(d),(f),  and  (g). 

3.  Part  1915  is  amended  by  adding  a 
new  subpart,  subpart  P  to  read  as 
follows: 

Sutipart  P — Fire  Protection  in  Shipyard 
Employment. 

Sec. 

1915.501  General  provisions. 

1915.502  Fire  safety  plan. 

1915.503  Precautions  for  hot  work. 

1915.504  Fire  watches. 

1915.505  Fire  response. 

1915.506  Hazards  of  fixed  extinguishing 
systems  on  board  vessels  and  vessel 
sections. 

1915.507  Land  side  fire  protection  systems. 

1915.508  Training. 

1915.509  Definitions  applicable  to  this 
subpart. 

§  1 91 5.501    General  provisions. 

(a)  Purpose.  The  purpose  of  the 
standard  in  this  subpart  is  to  require 
employers  to  protect  all  employees  from 
fire  hazards  in  shipyard  employment, 
including  employees  engaged  in  fire 
response  activities. 

(b)  Scope.  This  subpart  covers 
employers  with  employees  engaged  in 
shipyard  employment  aboard  vessels, 
vessel  sections,  or  on  land  side 
operations  regardless  of  geographic 
location. 

(c)  Employee  participation.  The 
employer  must  provide  ways  for 
employees  and  employee 
representatives  to  participate  in 
developing  and  periodically  reviewing 
programs  and  policies  adopted  to 
comply  with  this  subpart. 

(d)  Multi-employer  worksites.  (1)  Host 
employer  responsibilities.  The  host 
employer's  responsibilities  are  to: 

(i)  Inform  all  employers  at  the 
worksite  about  the  content  of  the  fire 
safety  plan,  including  hazards,  controls, 
fire  safety  and  health  rules,  emergency 
procedures;  and 

(ii)  Make  sure  the  safety  and  health 
responsibilities  for  fire  protection  are 


assigned  as  appropriate  to  other 
employers  at  the  worksite. 

(2)  Contract  employer  responsibilities. 
The  contract  employer's  responsibilities 
are  to: 

(i)  Make  sure  that  the  host  employer 
knows  about  the  fire  related  hazards 
associated  with  the  contract  employer's 
work  and  what  the  contract  employer  is 
doing  to  address  them;  and 

(ii)  Advise  the  host  employer  of  any 
previously  unidentified  fire  related 
hazards  that  the  contract  employer 
identifies  at  the  worksite. 

§1915.502    Hre  safety  plan. 

(a)  Employer  responsibilities.  The 
employer  must  develop  and  implement 
a  written  fire  safety  plan  that  covers  all 
the  actions  that  employers  and 
employees  must  take  to  ensm-e 
employee  safety  in  the  event  of  a  fire. 

Note  to  paragraph  (a):  See  appendix  A  to 
this  subpart  for  a  Model  Fire  Safety  Plan. 

(b)  Plan  elements.  The  employer  must 
include  the  following  information  in  the 
Fire  Safety  Plan: 

(1)  Identification  of  the  significant 
potential  fire  risks; 

(2)  Procedures  for  recognizing  and 
reporting  unsafe  conditions; 

(3)  Alarm  procedures: 

(4)  Procedures  for  notifying 
employees  of  a  fire  emergency; 

(5)  Procedures  for  notifying  fire 
response  organizations  of  a  fire 
emergency; 

(6)  Procedures  for  evacuation; 

(7)  Procedures  to  account  for  all 
employees  after  an  evacuation;  and 

(8)  Names,  job  titles,  or  departments 
for  individuals  who  can  be  contacted  for 
further  information  about  the  plan. 

(c)  Reviewing  the  plan  with 
employees.  The  employer  must  review 
the  plan  with  each  affected  employee  at 
the  following  times: 

(1)  Within  90  days  of  the  effective 
date  of  this  subpart  for  employees  who 
are  currently  working; 

(2)  Upon  initial  assignment  for  new 
employees;  and 

(3)  When  the  actions  the  employee 
must  take  under  the  plan  change 
because  of  a  change  in  duties  or  a 
change  in  the  plan. 

(d)  Additional  employer  requirements. 
The  employer  also  must: 

(1)  Keep  the  plan  accessible  to 
employees,  employee  representatives, 
and  OSHA; 

(2)  Review  and  update  the  plan 
whenever  necessary,  but  at  least 
annually: 

(3)  Certify  in  writing  that  each 
affected  employee  has  been  informed 
about  the  plan  as  required  by  paragraph 
(c)  of  this  section;  and 


(4)  Give  a  copy  of  the  plan  to  any 
outside  fire  response  organization  that 
the  employer  expects  to  respond  to  fires 
at  the  employer's  worksite,  regardless  of 
geographic  location  of  that  worksite. 

(e)  Contract  employers.  Contract 
employers  in  shipyard  employment 
must  have  a  fire  safety  plan  for  their 
employees,  and  this  plan  must  comply 
with  the  host  employer's  fire  safety 
plan. 

§  1 91 5.503    Precautions  for  hot  work. 

(a)  General  requirements — (1) 
Designated  Areas.  The  employer  may 
only  designate  areas  for  hot  work  in 
sites  such  as  vessels  and  vessel  section 
area,  fabricating  shops,  and  subassembly 
areas  that  do  not  contain  potential  fire 
hazards. 

(2)  Non-designated  Areas — (i)  Before 
authorizing  hot  work,  the  employer 
must  visually  inspect  the  area  where  hot 
work  is  to  be  performed,  includfng 
adjacent  spaces,  to  identify  potential  fire 
hazards,  unless  a  Marine  Chemist's 
certificate  or  shipyard  Competent 
Persop's  log  is  used  for  the 
authorization. 

(ii)  The  employer  shall  authorize 
employees  to  perform  hot  work  only  in 
areas  that  are  free  of  fire  hazards,  or  that 
have  been  controlled  by  physical 
isolation,  fire  watches,  or  other  positive 
means. 

Note  to  paragraph  (a)(2):  The  requirements 
of  this  standard  apply  to  all  hot  work 
operations  in  shipyard  employment  except 
those  covered  in  subpart  B  of  this  part. 

(b)  Specific  requirements — (1) 
Maintaining  fire  hazard-free  conditions. 
The  employer  must  keep  all  hot  work 
areas  free  of  hazards  that  may  cause  or 
contribute  to  the  spread  of  fire. 

Note  to  paragraph  (b)(1):  Unexpected 
energizing  and  energy  release  are  covered  by 
29  CFR  1915.181.  subpart  L.  Exposure  to 
toxic  and  hazardous  substances  is  covered  in 
29  CFR  1915.1000-1915.1450.  subpart  Z. 

(2)  Fue7  gas  and  oxygen  supply  lines 
and  torches.  The  employer  must  make 
sure  that: 

(i)  No  unattended  fuel  gas  and  oxygen 
hose  lines  or  torches  are  in  confined 
spaces; 

(ii)  No  unattended  charged  fuel  gas 
and  oxygen  hose  lines  or  torches  are  in 
enclosed  spaces  for  more  than  15 
minutes; 

(iii)  All  fuel  gas  and  oxygen  hose  lines 
are  discoimected  at  the  supply  manifold 
at  the  end  of  each  shift;  and 

(A)  All  disconnected  fuel  gas  and 
oxygen  hose  lines  are  rolled  back  to  the 
supply  manifold  or  to  open  afr  to 
disconnect  the  torch;  or 

(B)  Extended  fuel  gas  and  oxygen  hose 
lines  are  not  reconnected  at  the  supply 
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manifold  unless  the  lines  are  given  a 
positive  means  of  identification  when 
they  were  first  connected  and  a  drop 
test  is  done  using  gauges  or  other 
positive  means  to  ensure  the  integrity  of 
fuel  gas  and  oxygen  burning  system. 

§  1 91 5.504    Fire  watches. 

(a)  Written  fire  watch  policy.  The 
employer  must  create  and  keep  current 
a  written  policy  that  specifies  the 
following  requirements  for  employees 
performing  fire  watch  in  the  workplace: 

(1)  The  training  employees  must  be 
given: 

(21  The  duties  employees  are  to 
perform: 

(3)  The  equipment  employees  must  be 
given:  and 

(4)  The  personal  protective  equipment 
(PPE)  employees  must  be  given  as 
reauired  in  29  CFR  Part  1915,  subpart  I. 

(b)  Posting  fire  watches.  The  employer 
must  post  a  fire  watch  if  during  hot 
work: 

(1)  Slag,  weld  splatter,  or  sparks  might 
pass  through  an  opening  and  cause  a 
fire: 

(2)  Fire-resistant  guards  or  curtains 
are  not  used  to  prevent  ignition  of 
combustible  materials  on  or  near  decks, 
bulkheads,  partitions,  or  overheads: 

(3)  Combustible  material  closer  than 
35  ft.  (10.7m)  to  the  hot  work  in  either 
the  horizontial  or  vertical  direction 
cannot  be  removed,  protected  with 
flame-proof  covers,  or  otherwise 
shielded  with  metal  or  fire-resistant 
guards  or  curtains,  so  that  the  material 
will  not  be  ignited  by  the  hot  work; 

(4)  On  or  near  insulation,  combustible 
coatings  or  sandwich-type  construction 
on  either  side  cannot  be  shielded,  cut 
back  or  removed,  or  the  space  inerted: 

(5)  Combustible  materials  adjacent  to 
the  opposite  sides  of  bulkheads,  decks, 
overheads,  metal  partitions,  or  of 
sandwich-type  construction  may  be 
ignited  by  conduction  or  radiation; 

(6)  The  hot  work  is  close  enough  to 
cause  ignition  through  heat  radiation  or 
conduction  on  the  following: 

(i)  Insulated  pipes,  bulkheads,  decks, 
partitions,  or  overheads:  or 

(ii)  Combustible  materials  and/or 
coatings. 

(7)  Tne  work  is  close  enough  to 
unprotected  combustible  pipe  or  cable 
runs  to  cause  ignition;  or 

(8)  A  Marine  Chemist,  a  Coast  Guard- 
authorized  person,  or  a  shipyard 
Competent  Person,  as  defined  in  29  CFR 
part  1915,  subpart  B,  requires  that  a  fire 
watch  be  posted. 

(c)  Assigning  employees  to  fire  watch 
duty.  (1)  The  employer  must  not  assign 
other  duties  to  an  employee  assigned  to 
fire  watch: 

(2)  Employers  must  ensure  that 
employees  assigned  to  fire  watch  duty: 


(i)  Have  a  clear  view  of  and 
immediate  access  to  all  areas  included 
in  the  fire  watch; 

(ii)  Are  able  to  communicate  with 
workers  exposed  to  hot  work,  if 
necessary; 

(iii)  Remain  in  the  hot  work  area  for 
at  least  30  minutes  after  completion  of 
the  hot  work,  unless  the  employer  or  his 
or  her  representative  siu^^eys  the 
exposed  area  and  makes  a  determination 
that  there  is  no  further  fire  hazard; 

(iv)  Are  trained  to  detect  fires  that 
occur  in  areas  exposed  to  the  hot  work; 

(v)  Attempt  to  extinguish  any 
incipient  stage  fires  in  the  hot  work  area 
that  are  within  the  capability  of 
available  equipment  and  within  the  fire 
watch's  training  qualifications,  as 
defined  in  §  1915.508  of  this  Part; 

(vi)  Alert  employees  of  any  fire 
beyond  the  incipient  stage:  and 

(vii)  If  unable  to  extinguish  fire  in  the 
areas  exposed  to  the  hot  work,  activate 
the  alarm  to  start  the  evacuation 
procedure  in  accordance  with  the 
employer's  fire  prevention  plan. 

§  1 91 5.505    Fire  response. 

(a)  Employer  responsibilities.  The 
employer  must: 

(1)  Decide  what  type  of  response  will 
be  provided  and  who  will  provide  it; 

(2)  Create,  maintain,  and  update  a 
wjitten  statement  or  policy  that 
describes  the  internal  and  outside  fire 
response  organizations  that  the 
employer  will  use;  and 

(3)  Create,  maintain,  and  update  a 
written  statement  or  policy  that  defines 
what  evacuation  procedures  employees 
must  follow,  if  the  employer  chooses  to 
require  a  total  or  partial  evacuation  of 
the  worksite  at  the  time  of  a  fire. 

(b)  Required  written  policy  statement 
information.  (1)  Internal  fire  response.  If 
an  internal  fire  response  is  to  be  used, 
the  following  information  must  be 
included  in  the  employer's  policy 
statement: 

(i)  The  basic  structure  of  the  fire 
response  organization: 

(ii)  The  number  of  trained  fire 
response  employees: 

(iii)  The  fire  response  functions  that 
may  need  to  be  carried  out; 

(iv)  The  minimum  number  of  fire 
response  employees  necessary,  the 
number  and  types  of  apparatus,  and  a 
description  of  the  fire  suppression 
operations  established  by  written 
standard  operating  procediues  for  each 
type  of  fire  response  at  the  employer's 
facility; 

(v)  The  type,  amount,  and  frequency 
t)f  training  that  must  be  given  to  fire 
response  employees:  and 

(vi)  The  procedure  for  use  of 
protective  clothing  and  equipment. 


(2)  Outside  fire  response.  If  an  outside 
fire  response  organization  is  used,  the 
following  information  must  be  included 
in  the  employer's  policy  statement: 

(i)  The  types  of  fire  suppression 
incidents  to  which  the  fire  response    • 
organization  is  expected  to  respond  at 
the  employer's  facility  or  worksite; 

(ii)  Tne  liaisons  between  the  employer 
and  the  outside  fire  response 
organizations; 

(iii)  A  plan  for  fire  response  functions 
that: 

(A)  Addresses  procedures  for 
obtaining  assistance  from  other  fire 
response  organizations; 

(B)  Familiarizes  the  outside  fire 
response  organization  with  the  layout  of 
the  employer's  facility  or  worksite, 
including  access  routes  to  controlled 
areas,  and  site-specific  operations, 
occupancies,  vessels  or  vessel  sections, 
and  hazards;  and 

(C)  Sets  forth  how  hose  and  coupling 
connection  threads  are  to  be  made 
compatible  and  includes  where  the 
adapter  couplings  are  kept;  or 

(D)  States  that  the  employer  will  not 
allow  the  use  of  incompatible  hose 
connections. 

(3)  A  combination  of  internal  and 
outside  fire  response.  If  a  combination 
of  internal  and  outside  fire  response  is 
to  be  used,  the  following  information,  in 
addition  to  the  requirements  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
must  be  included  in  the  employer's 
policy  statement: 

(i)  The  basic  organizational  structure 
of  the  combined  fire  response; 

(ii)  The  number  of  combined  trained 
fire  res  ponders: 

(iii)  The  fire  response  functions  that 
need  to  be  carried  out; 

(iv)  The  minimum  number  of  fire 
response  employees  necessary,  the 
number  and  types  of  apparatus,  and  a 
description  of  the  fire  suppression 
operations  established  by  written 
standard  operating  procedures  for  each 
particular  type  of  fire  response  at  the 
worksite; 

(v)  The  type,  amount,  and  frequency 
of  joint  training  that  must  be  given  to 
fire  response  employees; 

(4)  Employee  evacuation.  The 
employer  must  include  the  following 
information  in  the  employer's  policy 
statement: 

(i)  Emergency  escape  procedures; 

(ii)  Procedures  to  be  followed  by 
employees  who  may  remain  longer  at 
the  worksite  to  perform  critical  shipyard 
employment  operations  during  the 
evacuation; 

(iii)  Procedures  to  account  for  all 
employees  after  emergency  evacuation 
is  completed: 

(iv)  The  preferred  means  of  reporting 
fires  and  other  emergencies;  and 
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(v)  Names  or  job  titles  of  the 
employees  or  departments  to  be 
contacted  for  further  information  or 
explanation  of  duties. 

(5)  Rescue  and  emergency  response. 
The  employer  must  include  the 
following  information  in  the  employer's 
policy  statement: 

(i)  A  description  of  the  emergency 
rescue  procedures;  and 

(ii)  Names  or  job  titles  of  the 
employees  who  are  assigned  to  perform 
them. 

(c)  Medical  requirements  for  shipyard 
fire  response  employees.  The  employer 
must  make  sure  that: 

(1)  All  fire  response  employees 
receive  medical  examinations  to  assure 
that  they  are  physically  and  medically 
fit  for  the  duties  they  are  expected  to 
perform; 

(2)  Fire  response  employees  who  are 
required  to  wear  respirators  in 
performing  their  duties  meet  the 
medical  requirements  of  29  CFR 
1915.154; 

(3)  Each  fire  response  employee  has 
an  annual  medical  examination; 

(4)  The  medical  records  of  fire 
response  employees  are  kept  in 
accordance  with  29  CFR  1915.1020. 

(d)  Organization  of  internal  fire 
response  functions.  "The  employer  must: 

(1)  Organize  fire  response  functions  to 
ensure  enough  resources  to  conduct 
emergency  operations  safely; 

(2)  Set  up  written  administrative 
regulations,  standard  operating 
procedures,  and  departmental  orders  for 
fire  response  functions;  and 

(3)  Set  up  an  incident  management 
system  (IMS)  to  coordinate  and  direct 
fire  response  functions,  including: 

(i)  Specific  fire  emergency 
responsibilities; 

(ii)  Accountability  for  all  fire  response 
employees  participating  in  an 
emergency  operation:  and 

(iii)  Resources  offered  by  outside 
organizations. 

(4)  Provide  this  information  to  the 
outside  fire  response  organization  to  be 
used. 

(e)  Personal  protective  clothing  and 
equipment  for  fire  response 
employees. — (1)  General  requirements. 
The  employer  must: 

(i)  Supply  to  all  fire  response 
employees,  at  no  cost,  the  appropriate 
personal  protective  clothing  and 
equipment  they  may  need  to  perform 
expected  duties;  and 

(ii)  Make  sure  that  fire  response 
employees  wear  the  appropriate 
personal  protective  clothing  and  use  the 
equipment  when  necessary,  to  protect 
them  from  hazardous  exposiu«s. 

(2)  Thermal  stability  and  flame 
resistance.  The  employer  must: 


(i)  Make  sure  that  each  fire  response 
employee  exposed  to  the  hazards  of 
flame  does  not  wear  clothing  that  could 
increase  the  extent  of  injury  that  could 
be  sustained;  and 

(ii)  Prohibit  wearing  clothing  made 
from  acetate,  nylon,  or  polyester,  either 
alone  or  in  blends,  unless  it  can  be 
shown: 

(A)  That  the  fabric  will  withstand  the 
flammability  hazard  that  may  be 
encountered;  or 

(B)  That  the  clothing  will  be  worn  in 
such  a  way  to  eliminate  the 
flammability  hazard  that  may  be 
encountered. 

(3)  Respiratory  protection.  The 
employer  must: 

(i)  Provide  self-contained  breathing 
apparatus  (SCBA)  to  all  fire  response 
employees  involved  in  an  emergency 
operation  in  an  atmosphere  that  is 
immediately  dangerous  to  life  or  health 
(IDLH),  potentially  IDLH,  or  unknown: 

(ii)  Provide  self-contained  breathing 
apparatus  (SCBA)  to  fire  response 
employees  performing  emergency 
operations  during  hazardous  chemical 
emergencies  that  will  expose  them  to 
known  chemicals  in  vapor  form  or  to 
unknown  chemicals; 

(iii)  Provide  fire  response  employees 
who  perform  or  support  emergency 
operations  that  will  expose  them  to 
chemicals  in  liquid  form,  either: 

(A)  Self-contained  breathing 
apparatus  (SCBA),  or 

(B)  Respiratory  protective  devices 
certified  by  NIOSH  under  42  CFR  part 
84  as  suitable  for  the  specific  chemical 
environment. 

(iv)  Ensure  that  additional  outsiae  air 
supplies  used  in  conjunction  with 
SCBA  result  in  positive  pressure 
systems  that  are  certified  by  NIOSH 
under  42  CFR  part  84; 

(v)  Provide  only  SCBA  that  meet  the 
requirements  of  NFPA  1981-1997. 
Standard  on  Open-Circuit  Self- 
Contained  Breathing  Apparatus  for 
Firefighters  (incorporated  by  reference 
in  §1915.5);'  and 

(vi)  Ensure  that  the  respiratory 
protection  program  and  all  respiratory 
protection  equipment  comply  with  29 
CFR  1915.154. 

(4)  Interior  structural  firefighting 
operations.  The  employer  must: 

(i)  Supply  at  no  cost  to  all  fire 
response  employees  exposed  to  the 
hazards  of  shipyard  fire  response,  a 
protective  coat  and  trousers  or  a 
protective  coverall  along  with  a  helmet, 
gloves,  footwear,  and  protective  hoods; 
and 


'  In  the  final  rule.  OSHA  will  amend  §  1915.5  to 
reflect  the  incorporation  by  reference  of  the  NFPA 
standards  referenced  in  this  subpart. 


(ii)  Ensure  that  this  equipment  meets 
the  applicable  pequirements  of  NFPA 
1971-2000.  Standard  on  Protective 
Clothing  Ensemble  for  Structural 
Firefighting  (incorporated  by  reference 
in  §1915,5). 

(5)  Proximity  firefighting  operations. 
The  employer  must:  Provide,  at  no  cost, 
to  all  fire  response  employees  who  are 
exposed  to  the  hazards  of  proximity 
firefighting,  appropriate  protective 
proximity  clothing  meets  the  applicable 
requirements  of  NFPA  1976-2000. 
Standard  on  Protective  Clothing  for 
Proximity  Firefighting  (incorporated  by 
reference  in  §  1915.5). 

(6)  Personal  Alert  Safety  System 
(PASS)  devices.  The  employer  must: 

(i)  Provide  each  fire  response 
employee  involved  in  firefighting 
operations  with  a  PASS  device;  and 

(ii)  Ensure  that  each  PASS  device 
meets  the  requirements  of  NFPA  1982- 
1998.  Standard  on  Personal  Alert  Safety 
Systems  (PASS)  for  Firefighters 
(incorporated  by  reference  in  §  1915.5). 

(7)  Life  safety  ropes,  body  harnesses, 
and  hardware.  The  employer  must 
ensure: 

(i)  That  all  life  safety  ropes,  body 
harnesses,  and  hardware  used  by  fire 
response  employees  for  emergency 
operations  meet  the  applicable 
requirements  of  NFPA  1983-2001. 
Standard  on  Fire  Service  Life  Safety 
Rope,  Harnesses,  and  Hardware 
(incorporated  by  reference  in  §  1915.5); 

(ii)  "That  fire  response  employees  use 
only  class  I  body  harnesses  to  attach  to 
ladders  and  aerial  devices;  and 

(iii)  That  fire  response  employees  use 
only  class  II  and  class  III  body  harnesses 
for  fall  arrest  and  repelling  operations. 

(f)  Equipment  maintenance.  (1) 
Personal  protective  equipment.  The 
employer  must  inspect  and  maintain 
personal  protective  equipment  used  to 
protect  fire  response  employees  to 
ensure  that  it  provides  the  intended 
protection. 

(2)  Fire  response  equipment.  The 
employer  must: 

(i)  Keep  fire  response  equipment  in  a 
state  of  readiness; 

(ii)  Standardize  all  fire  hose  coupling 
and  connection  threads  throughout  the 
facility  anckon  vessels  and  vessel 
sections  by  providing  the  same  type  of 
hose  coupling  and  connection  threads 
for  hoses  of  the  same  or  similar 
diameter;  and 

(iii)  Ensure  that  either  all  fire  hoses 
and  coupling  connection  threads  are  the 
same  within  a  facility  or  vessel  or  vessel 
section  as  those  used  by  the  outside  fire 
response  organization,  or  supply 
suitable  adapter  couplings  if  such  an 
organization  is  expected  to  use  the  fire 
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response  equipment  within  a  facility  or 
vessel  or  vessel  section. 

§  191 5.506    Hazards  of  fixed  extinguishing 
systems  on  board  vessels  and  vessei 
sections. 

(a)  Employer  responsibilities.  The 
employer  mu-^t  comply  with  the 
provisions  of  this  section  whenever 
employees  are  exposed  to  fixed 
extinguishing  systems  that  could  create 
a  hazardous  atmosphere  when  activated 
aboard  vessels  and  vessel  sections, 
regardless  of  geographic  location. 

(b)  Requirements  for  automatic  and 
manual  systems.  Before  any  work  is 
done  in  a  space  equipped  with  fixed 
extinguishing  systems: 

(1)  The  employer  must  either 
physically  isolate  the  systems  or  have 
other  positive  means  to  prevent  the 
systems'  discharge;  or 

(2)  Ensure  employees  are  trained  to 
recognize  systems  discharge  and 
evacuation  alarms,  and  to  recognize  the 
appropriate  escape  routes; 

(3)  Protective  measures  must  be  taken 
to  ensure  that  all  doors,  hatches, 
scuttles,  and  other  exit  openings  remain 
working  and  accessible  for  escape  in  the 
event  the  systems  are  activated;  and 

(4)  If  systems  activation  could  result 
in  a  positive  pressure  in  the  protected 
spaces,  all  inward  opening  doors, 
hatches,  scuttles,  and  other  potential 
barriers  to  safe  exit  must  be  removed, 
locked  open,  braced,  or  otherwise 
secured  so  that  they  remain  open  and 
accessible  for  escape:  and 

(5)  Employees  must  be  trained  to 
recognize  hazards  associated  with  the 
extinguishing  systems  and  agents 
including  the  dangers  of  disturbing 
system  components  and  equipment 
such  as.  piping,  cables,  linkages, 
detection  devices,  activation  devices, 
and  alarm  devices. 

(c)  Additional  Requirement  for 
manual  systems.  Before  any  work  is 
done  in  a  space  equipped  with  fixed 
extinguishing  systems  that  are  activated 
only  manually,  the  employer  must 
ensure  that  during  trials  all  pull  stations 
and  other  activation  stations,  whether 
remote  or  local,  must  be  secured  either 
under  lock  and  key  or  by  posting  an 
attendant,  so  that  they  cannot  be 
accessed  by  unauthorized  pepons. 

(d)  Testing  the  system.  The  employer 
must  make  sure  that  the  system  is 
physically  isolated  and  that  all 
employees  not  directly  involved  in 
testing  it  are  evacuated  from  the 
protected  spaces  and  affected  areas  on 
board  any  vessel  or  vessel  sections, 
before  testing  any  fixed  extinguishing 
system. 

(e)  Conducting  system  maintenance. 
Before  conducting  maintenance  on  a 


fixed  extinguishing  system  the  employer 
must  make  sure  that  the  system  is 
physically  isolated. 

(0  Using  fixed  manual  extinguishing 
systems  for  fire  protection.  If  fixed 
manual  extinguishing  systems  are  used 
to  provide  fire  protection  for  protected 
spaces,  the  employer  must  ensure  that: 

(1)  Employees  are  trained  and 
designated  to  operate  and  activate  the 
systems;  and 

(2)  All  employees  are  evacuated  from 
the  protected  spaces  and  affected  areas 
and  accounted  for.  before  the  fixed 
manual  extinguishing  system  is 
activated. 

§  1 91 5.507    Land  side  fire  protection 
systems. 

(a)  Employer  responsibilities.  All  fixed 
and  portable  fire  protection  systems  the 
employer  installs  to  meet  an  OSHA 
standard  for  employee  life  safety  or 
employee  protection  from  fire  hassards 
in  land  side  facilities,  including,  but  not 
limited  to.  buildings,  structures,  and 
equipment  must  meet  the  requirements 
of  this  section. 

(b)  Portable  fire  extinguishers  and 
hose  systems.  (1)  The  employer  must 
select,  install.  ins[)ec:t.  maintain,  and 
test  all  portable  fire  extinguishers 
according  to  NFPA  10-2002.  Standard 
for  Portable  Extinguishers  (incorporated 
by  reference  in  §  1915.5). 

(2)  The  employer  shall  be  permitted  to 
use  class  II  or  class  III  hose  systems,  in 
accordance  with  NFPA  10-2002.  as 
portable  fire  extinguishers  if  the 
employer  selects,  installs,  inspects, 
maintains,  and  tests  those  systems 
according  to  the  specific  requirements 
in  NFPA  14-2000,  Standard  for  the 
installation  of  Standpipe  and  Hose 
Systems  (incorporated  by  reference  in 
§1915.5). 

(c)  General  requirements  for  fixed 
extinguishing  systems.  The  employer 
must: 

(1)  Ensure  that  any  fixed 
extinguishing  system  component  or 
extinguishing  agent  be  approved  by  an 
OSHA  Nationally  Recognized  Testing 
Laboratory  (NRTL),  meeting  the 
requirements  of  29  CFR  1910.7,  for  use 
on  the  specific  hazards  the  employer 
expects  it  to  control  or  extinguish; 

(2)  Notify  employees  and  take  the 
necessary  precautions  to  make  sxue 
employees  are  safe  from  fire  if  for  any 
reason  a  fire  extinguishing  system  stops 
working,  until  the  system  is  working 
again; 

(3)  Make  sure  that  all  repairs  to  fire 
extinguishing  systems  and  equipment 
are  done  by  a  qualified  technician  or 
mechanic; 

(4)  When  the  atmosphere  remains 
hazardous  to  employee  safety  or  health. 


provide  proper  personal  protective 
equipment  when  employees  enter 
discharge  areas  or  provide  safeguards  to 
prevent  employees  from  entering  those 
areas. 

Note  to  paragraph  (cH4):  See  §  1915.12  for 
additional  requirements  applicable  to  safe 
entry  into  spaces  containing  dangerous 
atmospheres. 

(5)  Post  hazard  warning  or  caution 
signs  at  both  the  entrance  to  and  inside 
of  areas  protected  by  fixed  extinguishing 
systems  that  use  extinguishing  agents  in 
concentrations  known  to  be  hazardous 
to  employee  safety  or  health;  and 

(6)  Select,  install,  inspect,  maintain, 
and  test  all  automatic  fire  detection 
systems  and  emergency  alarms 
according  to  NFPA  72-1999,  National 
Fire  Alarm  Code  (incorporated  by 
reference  in  §  1915.5). 

(d)  Fixed  extinguishing  systems.  The 
employer  must  select,  install,  maintain, 
inspect,  and  test  all  fixed  systems 
required  by  OSHA  as  follows: 

(1)  Standpipe  and  hose  systems 
according  to  NFPA  14-2000.  Standard 
for  the  Installation  of  Standpipe 
Systems  (incorporated  by  reference  in 
§1915.5); 

(2)  Automatic  sprinkler  systems 
according  to  NFPA  13-1999.  Standard 
for  the  Installation  of  Automatic 
Sprinkler  Systems  or  NFPA  750-2000. 
Standard  on  Water  Mist  Extinguishing 
Systems,  and  NFPA  25-2002  Standard 
for  the  Inspection,  Testing,  and 
Maintenance  of  Water-based  Fire 
Protection  Systems  (incorporated  by 
reference  in  §  1915.5); 

(3)  Fixed  extinguishing  systems  that 
use  water  or  foam  as  the  extinguishing 
agent  according  to  NFPA  15-2001. 
Standard  for  Water  Spray  Fixed  Systems 
for  Fire  Protection.  NFPA  11-2000. 
Standard  for  Low-Expansion  Foam,  and 
NFPA  llA-1999.  Standard  for  Medium- 
and  High-Expansion  Foam  Systems 
(incorporated  by  reference  in  §  1915.5); 
^  (4)  Fixed  extinguishing  systems  using 
dry  chemical  as  the  extinguishing  agent, 
according  to  NFPA  17-1998.  Standard 
for  Dry  Chemical  Extinguishing  Systems 
(incorporated  by  reference  in  §  1915.5); 
and 

(5)  Fixed  extinguishing  systems  using 
gas  as  the  extinguishing  agent, 
according  to  NFPA  12-2000.  Standard 
on  Carbon  Dioxide  Extinguishing 
Systems.  NFPA  12A-1997.  Standard  on 
Halon  1301  Fire  Extinguishing  Systems, 
and  NFPA  2001-2000.  Standard  on 
Clean  Agent  Fire  Extinguishing  Systems 
(incorporated  by  reference  in  §  1915.5). 

§1915.508    Training 

(a)  Employee  training.  The  employer 
must  train  aifected  employees  when 
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they  first  start  working  and  also  when 
necessary  to  maintain  proficiency  in  the 
following: 

(1)  The  general  principles  of  using  fire 
extinguishers  or  hose  lines,  the  hazards 
involved  with  incipient  firefighting.  and 
the  procedures  used  to  reduce  these 
hazards; 

(2)  The  hazards  associated  with  fixed 
and  portable  fire  protection  systems  that 
employees  may  use  or  to  which  they 
may  be  exposed  during  discharge  of 
those  systems; 

(3)  The  activation  and  operation  of 
fixed  and  portable  fire  protection 
systems  that  the  employer  expects 
employees  to  use  in  the  workplace; 

(4)  The  emergency  alarm  signals 
including  system  discharge  and 
employee  evacuation  alarms;  and 

(5)  The  primary  and  secondary 
evacuation  routes  that  employees  must 
use  in  the  event  of  a  fire  in  the 
workplace. 

Note  to  paragraph  (a)(5):  While  all  vessels 
and  vessel  sections  have  a  primary 
evacuation  route,  not  all  will  have  a 
secondary  evacuation  route. 

(b)  Training  requirements  for  shipyard 
employees  designated  for  fire  response. 
llie  employer  must: 

(1)  Have  a  written  training  policy 
stating  that  fire  response  employees  are 
to  be  trained  and  capable  of  carrying  out 
their  duties  and  responsibilities  at  all 
times; 

(2)  Keep  written  standard  operating 
procedures  that  address  anticipated 
emergency  operations  and  update  these 
procedures  as  necessary; 

(3)  Review  fire  response  employee 
training  programs  and  hands-on 
sessions  before  they  are  used  in  fire 
response  training  to  make  sure  that  fire 
response  employees  are  protected  from 
hazards  associated  with  fire  response 
training; 

(4)  Provide  training  for  fire  response 
employees  that  ensures  they  are  capable 
of  carrying  out  their  duties  and 
responsibilities  under  the  employer's 
standard  operating  procedures; 

(5)  Train  new  fire  response  employees 
before  they  engage  in  emergency 
operations; 

(6)  At  least  quarterly,  provide  training 
on  the  written  operating  procedures  to 
fire  response  employees  who  are 
expected  to  fight  fires; 

(7)  Use  qualified  instructors  to 
conduct  the  training; 

(8)  Conduct  any  training  that  involves 
live  fire  response  exercises  in 
accordance  with  NFPA  1403-2002. 
Standard  on  Live  Fire  Training 
Evolutions  (incorporated  by  reference  in 
§1915.5)  (Ex.  19-24); 

(9)  Conduct  semi-annual  drills  for  fire 
response  employees  that  cover  site- 


specific  operations,  occupancies, 
buildings,  vessels  and  vessel  sections, 
and  hazards  according  to  the  employer's 
written  procedures;  and 

(10)  Not  use  smoke  generating  devices 
that  create  a  hazardous  atmosphere  in 
training  exercises. 

(c)  Training  requirements  for  fire 
watch  duty.  (1)  The  employer  must 
ensure  that  each  fire  watch  is  trained  as 
follows: 

(i)  Before  being  assigned  to  fire  watch 
duty; 

(ii)  Whenever  there  is  a  change  in 
operations  that  presents  a  new  or 
different  hazard; 

(iii)  Whenever  the  employer  has 
reason  to  believe  that  the  fire  watch's 
knowledge  or  understanding  of  the 
training  previously  provided  is 
inadequate;  and 

(iv)  Receives  annual  retraining. 

(2)  The  employer  must  ensure  that 
each  employee  who  stands  fire  watch 
duty  is  trained  in: 

(i)  The  basics  of  fire  behavior,  the 
different  classes  of  fire  and  of 
extinguishing  agents,  the  stages  of  fire, 
and  methods  for  extinguishing  fires; 

(ii)  Extinguishing  live  fire  scenarios 
whenever  allowed  by  local  and  federal 
law; 

(iii)  The  recognition  of  the  adverse 
health  effects  that  may  be  caused  by 
exposure  to  fire; 

(iv)  The  physical  characteristics  of  the 
hot  work  area; 

(v)  The  hazards  associated  with  fire 
watch  duties; 

(vi)  The  personal  protective 
equipment  (PPE)  needed  to  perform  fire 
watch  duties  safely; 

(vii)  How  to  use  the  PPE; 

(viii)  How  to  select  and  use  any  fire 
extinguishers  and  fire  hoses  likely  to  be 
used  by  a  fire  watch  in  the  work  area; 

(ix)  The  location  and  use  of  barriers; 

(x)  The  means  of  communication 
designated  by  the  employer  for  fire 
watches; 

(xi)  When  and  how  to  start  fire  alarm 
procedures;  and 

(xii)  The  employer's  evacuation  plan. 

(3)  "The  employer  must  ensure  that 
each  fire  watch  is  trained  to  alert  others 
to  exit  the  space  whenever: 

(i)  The  fire  watch  perceives  an  unsafe 
condition; 

(ii)  The  fire  watch  perceives  that  a 
worker  performing  hot  work  is  in 
danger; 

(iii)  The  employer  or  a  representative 
of  the  employer  orders  an  evacuation;  or 

(iv)  An  evacuation  signal,  such  as  an 
alarm,  is  activated. 

(d)  Records.  The  employer  must  keep 
records  that  demonstrate  that  employees 
have  been  trained  as  required  by 
paragraphs  (a),  (b),  and  (c)  of  this 
section. 


(1)  The  records  must  include: 
(i)  The  employee's  name; 

(ii)  The  trainer's  name; 
(iii)  The  type  of  training;  and 
(iv)  The  date(s)  on  which  the  training 
took  place. 

(2)  The  employer  must  keep  each 
training  record  for  one  year  from  the 
time  it  was  made  or  imtil  it  is  replaced 
with  a  new  training  record,  whichever 
is  shorter,  and  make  it  available  for 
inspection  and  copying  by  OSHA 
personnel  on  request. 

§  1 91 5.509    Definitions  applicable  to  this 
subpart. 

Affected  employee — an  employee 
whose  job  requires  him  or  her  to 
perform  hot  work  or  to  work  in  an  area 
or  space  exposed  to  hazards  associated 
with  the  hot  work  that  is  being 
performed. 

Alarm — a  signal  or  message  from  a 
person  or  device  that  indicates  that 
there  is  a  fire,  medical  emergency,  or 
other  situation  that  requires  emergency 
response  or  evacuation.  This  may  be 
called  an  "incident"  or  a  "call  for 
service." 

Alarm  system — a  system  that  warns 
all  employees  at  the  worksite  of  danger. 

Body  harness — straps  that  may  be 
secured  about  the  employee  in  a  manner 
that  will  distribute  the  fail  arrest  forces 
over  at  least  the  thighs,  shoulders,  chest, 
and  pelvis,  with  means  for  attaching  it 
to  other  components  oi  a  personal  fall 
arrest  system. 

Contract  employer — an  employer, 
such  as  a  painter,  joiner,  carpenter,  or 
scaffolding  sub-contractor,  who 
performs  work  under  contract  to  the 
host  employer  or  to  another  employer 
under  contract  to  the  host  employer  at 
the  host  employer's  worksite.  Excludes 
employers  who  provide  incidental 
services  that  do  not  influence  shipyard 
employment  (such  as  mail  delivery  or 
office  supply  services). 

Dangerous  atmosphere — an 
atmosphere  that  may  expose  employees 
to  the  risk  of  death,  incapacitation, 
injury,  acute  illness,  or  impairment  of 
ability  to  self-rescue  (i.e.,  escape 
unaided  from  a  confined  or  enclosed 
space). 

Designated  area — an  area  established 
for  hot  work  after  an  assessment  of  fire 
hazard  potential  of  facilities,  vessels,  or 
vessel  sections  such  as  a  fabrication 
-shop. 

Emergency  operations — activities 
performed  by  a  fire  response 
organization  that  are  related  to: 

(1)  Rescue; 

(2)  Fire  suppression; 

(3)  Emergency  medical  care;  and 

(4)  Special  operations  such  as 
hazardous  materials  response 
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(HAZMAT),  HAZMAT  release 
mitigation,  standby  for  flight  operations 
where  needed,  protection  of  structures 
exposed  to  nearby,  off-site  fires,  mutual- 
aid  at  other  workplaces,  etc.  These 
activities  include  responding  to  the 
scene  of  an  incident,  and  all  activities 
performed  at  that  scene. 

Fire  hazard — a  condition  or  material 
that  may  start  or  contribute  to  the 
spread  of  fire. 

Fire  protection — methods  of  providing 
fire  prevention,  response,  detection, 
control,  extinguishment,  and 
engineering. 

Fire  response — the  activity  taken  by 
the  employer  at  the  time  of  an 
emergency  incident  involving  a  fire  at 
the  worksite,  including  fire  suppression 
activities  carried  out  by  internal  or 
external  resources  or  a  combination  of 
both,  or  total  or  partial  employee 
evacuation  of  the  area  exposed  to  the 
fire. 

Fire  response  employee — a  shipyard 
employee  who  performs  shipyard 
employment  firefighting. 

Fire  response  organization — an 
organized  group  knowledgeable, 
trained,  and  skilled  in  shipyard 
firefighting  operations  who  respond  to 
shipyard  fire  emergencies,  including: 

(1)  Fire  brigades: 

(2)  Shipyard  fire  departments; 

(3)  Private  or  contractual  fire 
departments;  and 

(4)  Mimicipal  fire  departments. 
Fire  suppression — the  activities 

involved  in  controlling  and 
extinguishing  fires.  Fire  suppression 
includes  all  activities  performed  at  the 
scene  of  a  fire  incident  or  training 
exercise  that  expose  fire  response 
employees  to  the  following  dangers: 

(1)  Heat; 

(2)  Flame; 

(3)  Smoke; 

(4)  Other  products  of  combustion; 

(5)  Explosion: 

(6)  Structural  collapse;  or 

(7)  Hazardous  materials. 

Fire  watch — the  activity  of  observing 
and  responding  to  the  fire  hazards 
associated  with  hot  work  in  shipyard 
employment,  and  the  employees 
designated  to  do  so. 

Fixed  extinguishing  system — a 
permanently  installed  fire  protection 
system  that  either  extinguishes  or 
controls  fire  occurring  in  the  space  it 
protects. 

Flammable  liquid — any  liquid  having 
a  flashpoint  below  100°F.  {37.8°C.), 
except  any  mixture  having  components 
with  flashpoints  of  lOCF.  (37.8°C.)  or 
higher,  the  total  of  which  make  up  99 
percent  or  more  of  the  total  voliune  of 
the  mixture. 

Hazardous  atmosphere — an 
atmosphere  that  may  expose  employees 


to  the  risk  of  death,  incapacitation, 
injury,  acute  illness,  or  impairment  of 
ability  to  self-rescue  (that  is,  escape 
unaided  from  a  permit  space),  from  one 
or  more  of  the  following  causes: 

(1)  Flammable  gas.  vapor,  or  mist  in 
excess  of  10  percent  of  its  lower 
flammable  limit  (LFL); 

(2)  Airborne  combustible  dust  at  a 
concentration  that  meets  or  exceeds  its 
LFL; 

(3)  Atmospheric  oxygen  concentration 
below  19.5  percent  or  above  22.5 
percent; 

(4)  Atmospheric  concentration  of  any 
substance  for  which  a  dose  or  a 
permissible  exposure  limit  is  published 
in  29  CFR  1910.  subpart  G. 
Occupational  Health  and 
Environmental  Control,  or  in  29  CFR 
1915,  subpart  Z,  Toxic  and  Hazardous 
Substances  of  this  part,  and  that  could 
result  in  employee  exposure  in  excess  of 
its  dose  or  permissible  exposure  limit; 

(5)  Any  other  atmospheric  condition 
that  is  immediately  dangerous  to  life  or 
health  (DDLH).  Hazardous  substance — a 
substance  likely  to  cause  injury  by 
reason  of  being  explosive,  flammable, 
poisonous,  corrosive,  oxidizing,  an 
irritant,  or  otherwise  harmful. 

Hose  systems — fire  protection  systems 
consisting  of  a  water  supply,  approved 
fire  hose,  and  a  means  to  control  the 
flow  of  water  at  the  output  end  of  the 
hose. 

Host  employer — an  employer  who  is 
in  charge  of  coordinating  work  or  hiring 
other  employers  to  perform  work  at  a 
multi-employer  workplace. 

Hot  work — any  activity  involving 
riveting,  welding,  burning,  using 
explosive  actuated  power  tools,  or 
similar  fire-producing  operations. 
Grinding,  drilling,  abrasive  blasting,  or 
similar  spark-producing  operations  also 
are  considered  hot  work,  except  when 
these  operations  are  physically  removed 
from  any  atmosphere  containing  more 
than  10  percent  of  the  lower  explosive 
limit  of  a  flammable  or  combustible 
substance. 

Incident  management  system — an 
organized  system  of  roles, 
responsibilities,  and  standard  operating 
procedures  used  to  manage  emergency 
operations.  Such  systems  are  often 
called  "Incident  Command  Systems" 
(ICS). 

Inerting — the  displacement  of  the 
atmosphere  in  a  permit  space  by 
noncombustible  gas  (such  as  nitrogen) 
to  such  an  extent  that  the  resulting 
atmosphere  is  noncombustible.  This 
procedure  produces  an  IDLH  oxygen- 
deficient  atmosphere. 

Ihterior  Structural  Firefighting 
Operations — the  physical  activity  of  fire 
response,  rescue,  or  both,  inside  of 


buildings,  enclosed  structures,  vessels, 
and  vessel  sections  that  are  involved  in 
a  fire  beyond  the  incipient  stage. 

Multi-employer  workplace — a 
workplace  where  there  is  a  host 
employer  and  at  least  one  contract 
employer. 

Personal  Alert  Safety  System 
(PASS) — a  device  that  sounds  a  loud 
signal  if  the  wearer  becomes 
immobilized  or  is  motionless  for  30 
seconds  or  more. 

Physical  isolation — the  elimination  of 
a  fire  hazard  by  removing  the  hazard 
firom  the  work  area  (at  least  35  feet  for 
combustibles),  by  covering  or  shielding 
the  hazard  with  a  fire-resistant  material, 
or  physically  preventing  the  hazard 
from  entering  the  work  area. 

Physically  isolated — positive  isolation 
of  the  supply  from  the  distribution 
piping  of  a  fixed  extinguishing  system. 
Examples  of  ways  of  physically  isolating 
include:  Removing  a  spool  piece  and 
installing  a  blank  flange;  providing  a 
double  block  and  bleed  valve  system;  or 
completely  disconnecting  valves  and 
piping  horn  all  cylinders  or  other 
pressure  vessels  containing 
extinguishing  agents. 

Protected  space — any  compartment 
where  a  fixed  extinguishing  system 
discharges. 

Proximity  firefigh  ting — specialized 
fire-fighting  operations  that  require 
specialized  thermal  protection  and  may 
include  the  activities  of  rescue,  fire 
suppression,  and  property  conservation 
at  incidents  involving  fires  producing 
very  high  levels  of  conductive, 
convective,  and  radiant  heat  such  as 
aircraft  fires,  bulk  flammable  gas  fires, 
and  bulk  flammable  liquid  fires. 
Proximity  firefighting  operations 
usually  are  exterior  operations  but  may 
be  combined  with  structural  firefighting 
operations.  Proximity  firefighting  is  not 
entry  firefighting. 

Qualified  instructor — a  person  with 
specific  knowledge,  training,  and 
experience  in  fire  response 
organizations,  operations,  and 
deployment. 

Rescue — locating  endangered  persons 
at  an  emergency  incident,  removing 
those  persons  from  danger,  treating  the 
injured,  and  transporting  the  injured  to 
an  appropriate  health  care  facility. 

Shipyard  employment — ship 
repairing,  shipbuilding,  shipbreaking, 
and  related  employments,  including 
vessels,  vessel  sections,  and  on  land- 
side  operations  regardless  of  geographic 
location. 

Shipyard  firefighting — the  activity  of 
rescue,  fire  suppression,  and  property 
conservation  involving  buildings, 
enclosed  structures,  vehicles,  vessels, 
aircraft,  or  similar  properties  involved 
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in  a  fire  or  emergency  situation. 
Shipyard  firefighting  includes  any  fire 
that  requires  a  fire  attack  hose  line  of  1- 
Vz  inch  diameter  or  larger  to  fight,  and 
self-contained  breathing  apparatus  by 
responders. 

Standpipe — a  fixed  fire  protection 
system  consisting  of  piping  and  hose 
connections  used  to  supply  water  to 
approved  hose  lines  or  sprinkler 
systems.  The  hose  may  or  may  not  be 
connected  to  the  system. 

Appendix  A  to  Subpart  P— Model  Fire 
Safety  Plan 

Model  Fire  Safety  Plan 

Table  of  Contents 

I.  Purpose. 

II.  Work  site  fire  hazards  and  how  to  properly 

control  them. 
in.  The  preferred  way  to  report  fires  and 
other  emergencies. 

IV.  How  to  evacuate  in  different  emergency 

situations. 

V.  Rescue  and  medical  duties  for  those 

employees  who  perform  them. 

VI.  Employee  awareness. 


I.  Purpose 

The  purpose  of  this  fire  safety  plan  is  to 
inform  our  employees  of  how  we  will  control 
and  reduce  the  possibility  of  fire  in  the 
workplace  and  to  specify  what  equipment 
employees  may  use  in  case  of  fire. 

n.  Work  Site  Fire  Hazards  and  How  To 
Properly  Control  Them 

A.  Measures  to  contain  fires. 

B.  Teaching  selected  employees  how  to  use 
fire  protection  equipment. 

C.  What  to  do  if  you  discover  a  fire. 

D.  Potential  ignition  sources  for  fires  and 
how  to  control  them. 

E.  Types  of  fire  protection  equipment  and 
systems  that  can  control  a  fire. 

F.  The  level  of  firefighting  capability 
present  in  the  facility. . 

G.  Description  of  the  personnel  responsible 
for  maintaining  equipment,  alarms  and 
systems  that  are  installed  to  prevent  or 
control  fire  ignition  sources,  and  to  control 
fuel  source  hazards. 

ni.  The  Preferred  Way  To  Report  Fires  and 
Other  Emergencies 

A.  A  demonstration  of  alarm  procedures,  if 
more  than  one  type  exists. 


B.  The  work  site  emergency  alarm  system. 

C.  Immediately  notifying  fire  or  police 
departments. 

IV.  How  To  Evacuate  in  Different  Emergency 
Situations 

A.  Emergency  escape  procedures  and  route 
assignments. 

B.  Procedures  to  account  for  all  employees 
after  completing  an  emergency  evacuation. 

C.  What  type  of  evacuation  is  needed  and 
what  the  employee's  role  is  in  carrying  out 
the  plan. 

D.  How  to  identify  and  recognize  fire  exits. 

E.  Helping  physically  impaired  employees. 

V.  Rescue  and  Medical  Duties  for  Those 
Employees  Who  Perform  Them 

A.  Regular  and  after-hours  work 
conditions. 

VI.  Employee  Awareness 

Names,  job  titles,  or  departments  of 
individuals  who  can  be  contacted  for  further 
information  about  this  plan. 

(FR  Doc.  02-30405  Filed  12-10-02:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parte  103, 214, 248  and  274a 

[INS  No.  2185-02] 

RiN1115-AFS5 

Retention  and  Reporting  of  Information 
for  F,  J,  and  M  Nonimmigrants; 
Student  and  Exchange  Visitor 
information  System  (SEVIS) 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACnON:  Final  rule. 

summary:  This  rule  amends  the 
Immigration  and  Natiualization  Service 
(Service)  regulations  governing  the 
retention  and  reporting  of  information 
regarding  F,  J,  and  M  nonimmigrants 
(foreign  nationals  having  a  residence  in 
a  foreign  coimtry  which  they  have  no 
intention  of  abandoning,  and  who  are 
seeking  temporary  admission  to  the 
United  States).  This  rule  also 
implements  the  Student  and  Exchange 
Visitor  Information  System  (SEVIS), 
establishes  a  process  for  electronic 
reporting  by  designated  school  officials 
(DSO)  of  information  required  to  be 
reported  to  the  Service,  and  provides 
clear  standards  governing  the 
maintenance,  extension  and 
reinstatement  of  student  status.  This 
rule  is  necessary  to  improve  and 
streamline  the  reporting  and 
recordkeeping  of  F,  J,  and  M 
nonimmigrants. 

DATES:  This  final  nde  is  effective 
January  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maura  Deadrick,  Assistant  Director, 
Adjudications  Division,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW.,  Room  3040.  Washington,  DC 
20536,  telephone  (202)  514-3228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Who  Are  F,  J,  and  M  Nonimmigrants? 

The  Immigration  and  Nationality  Act 
(Act)  provides  for  the  admission  of 
various  classes  of  nonimmigrants, 
including  F,  J,  and  M  nonimmigrants, 
who  are  foreign  nationals  having  a 
residence  in  a  foreign  country  which 
they  have  no  intention  of  abandoning, 
and  who  are  seeking  temporary 
admission  to  the  United  States.  The 
purpose  of  the  nonimmigrant's  intended 
stay  in  the  United  States  determines  his 
or  her  proper  nonimmigrant 
classification. 

F-1  nonimmigrants,  as  defined  in 
section  101(a)(15)(F)  of  the  Act,  are 


foreign  students  pursuing  a  full  course 
of  study  in  Service-approved  colleges, 
universities,  seminaries,  conservatories, 
academic  high  schools,  private 
elementary  schools,  other  academic 
institutions,  and  in  language  training 
programs  in  the  United  States.  For  the 
purposes  of  this  nde,  the  term  "school" 
refers  to  all  of  these  types  of  Service- 
approved  institutions.  An  F-2 
nonimmigrant  is  a  foreign  national  who 
is  the  spouse  or  qualifying  child  of  an 
F-1  nonimmigrant.  J-1  nonimmigrants, 
as  defined  in  section  101{a)(15)(J)  of  the 
Act,  are  foreign  nationals  who  have 
been  selected  by  a  sponsor  designated 
by  the  United  States  Department  of  State 
(formerly  the  United  States  Information 
Agency  (USLA)  to  participate  in  an 
exchange  visitor  program  in  the  United 
States.  The  J-1  classification  includes 
aliens  who  are  participating  in  programs 
under  which  they  will  receive  graduate 
medical  education  or  training.  A  J-2 
nonimmigrant  is  a  foreign  national  who 
is  the  spouse  or  qualifying  child  of  a  J- 
1  exchange  visitor. 

M-1  nonimmigrants,  as  defined  in 
section  101(a)(15)(M)  of  die  Act.  are 
foreign  nationals  pursuing  a  full  coiuse 
of  study  at  a  Service-approved 
vocational  or  other  recognized 
nonacademic  institution  (other  than  in 
language  training  programs)  in  the 
United  States.  The  term  "school"  also 
encompasses  those  institutions  attended 
by  M-1  students  for  the  piuposes  of  this 
final  rule.  An  M-2  nonimmigrant  is  a 
foreign  national  who  is  the  spouse  or 
qualifying  child  of  an  M-1  student. 

Congress  recently  amended  the  Act  to 
create  new  F-3  and  M-3  nonimmigrant 
classifications  for  certain  aliens  who  are 
citizens  of  Canada  or  Mexico  who 
continue  to  reside  in  their  home  coimtry 
while  commuting  to  the  United  States  to 
attend  an  approved  F  or  M  school. 
Public  Uw  107-274  (Nov.  2.  2002). 
Such  border  commuter  students  are  not 
subject  to  the  existing  requirement  for 
F-1  and  M-1  students  to  be  pursuing  a 
full  course  of  study,  and  are  specifically 
permitted  to  engage  in  either  full-time 
or  part-time  studies.  However,  F-3  and 
M-3  border  commuter  students  will  not 
be  eligible  to  obtain  F-2  or  M-2  status 
for  their  dependents.  The  Service 
recently  adopted  regulations  relating  to 
border  commuter  students,  67  FR  54941 
(August  27,  2002)  (codified  at  8  CFR 
214.2(f)(18)  and  (m)(19)),  and  will  be 
amending  those  regulations  in  the  future 
to  make  the  necessary  conforming 
amendments  in  response  to  the  recent 
legislation.  In  this  rule,  the  Service 
merely  notes  that,  except  for  a  reduction 
in  course  load,  the  new  F-3  and  M-3 
students  will  be  subject  to  the  same 


reporting  requirements  and  SEVIS 
processes  as  for  F-1  and  M-1  students. 

The  Service  wishes  to  clarify  that 
compliance  with  SEVIS  reporting 
requirements  does  not  exempt  F,  M  or  ^ 
J  nonimmigrants  from  requirements  or 
restrictions  associated  with  other 
applicable  statutes  and  regulations. 
Nonimmigrant  students  or  exchange 
visitors  subject  to  such  regidations  or 
statutes  may  be  required  to  seek 
government  approval,  and  may  be 
denied  such  approval,  for  initial 
eiuollmeht  in  a  program  and  for  actions 
that  a  school  or  program  official  may 
otherwise  authorize  for  a  nonimmigrant 
in  SEVIS,  such  as  transfers,  extensions 
and  changes  to  course  of  study.  For 
example,  among  the  kinds  of  schools 
approved  for  attendance  by  M 
noninunigrants  are  flight  training 
schools.  The  Service  notes  that  section 
113  of  the  Aviation  and  Transportation 
Security  Act,  Public  Law  107-71  (Nov. 
19,  2001),  imposes  new  restrictions  on 
providing  flight  training  to  aliens  and  - 
requires  prior  notification  to  the 
Attorney  General  before  such  training 
can  begin.  The  requirements  of  that  law 
are  separate  frtim,  and  in  addition  to, 
the  law  and  regulations  governing  F,  M 
and  J  nonimmigrants.  The  Department 
of  Justice  has  already  published  public 
notices  and  regulations  pertaining  to 
section  113  at  67  FR  2238  (Jan.  16. 
2002),  67  FR  6051  (Feb.  8,  2002).  67  FR 
41140  (June  14.  2002).  and  67  FR  41147 
(Jime  14,  2002).  As  another  example, 
Tide  n  of  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act,  Public  Law  107-188 
(June  1-2,  2002),  imposes  restrictions  on 
access  to  dangerous  select  bio-agents 
and  toxins. 

Response  to  Public  Comments  on  the 
Proposed  Rule 

On  May  16,  2002,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  at  64  FR  34862,  to 
implement  the  electronic  collection  and 
reporting  process  mandated  imder 
section  641  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (imiRA),  Public  Law  104- 
208,  8  U.S.C.  1372.  Specifically,  die 
regulation  sought  to  improve  the 
collection  of  information  on 
nonimmigrant  students  by  establishing 
real  time  updates  of  student 
information.  The  proposed  rule  also 
amended  the  current  regulations  to 
establish  additional  reporting 
requirisments  based  upon  the  USA 
PATRIOT  Act  (Public  Law  107-56)  and 
section  501  of  the  Enhanced  Border 
Seciuity  Act  (Public  Law  107-173). 
Conunents  were  due  to  the  Service  on 
or  before  June  17.  2002. 
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The  following  discussion  will  address 
only  those  provisions  about  which 
comments  were  received.  Many 
commenters  addressed  identical  issues 
in  their  comments,  and  as  a  result,  the 
number  of  comments  exceeds  the 
number  of  issues  discussed.  In  general, 
commenters  expressed  their  overall 
support  for  SEVIS  and  the 
improvements  to  be  made  by  electronic 
reporting  as  well  as  stressing  the 
importance  of  foreign  students  on  the 
economy  and  culture  of  the  United 
States. 


I.  Mandatory  Compliance  Date 

The  majority  of  comments  opposed 
the  January  30,  2003,  mandatory 
compliance  date.  Most  commenters 
suggested  that  the  compliance  date  be 
established  by  the  Service  in  a  separate 
rulemaking  after  SEVIS  becomes  fully 
operational.  Other  commenters 
suggested  that  the  compliance  deadline 
be  moved  9  to  12  months  after  the 
release  of  SEVIS. 

The  reason  most  often  given  by 
commenters  for  their  belief  that  the 
January  30.  2003  date  was  not  feasible 
for  schools  was  the  technological 
changes  required  for  compliance. 
Commenters  indicated  that  they  have 
not  had  sufficient  time  to  assess  the 
system  changes  necessary  to  implement 
SEVIS  at  their  school  and  expressed 
concern  over  the  short  time  frame  to 
change  existing  business  processes  to 
meet  the  new  SEVIS  requirements. 
Commenters  stated  that  to  bring  schools 
into  compliance  requires  time  and 
scarce  resources  to  purchase  software 
and  training  from  third  party  vendors. 
Several  commenters  stated  that  being 
forced  to  comply  prematiu-ely  would 
result  in  an  investment  in  technology 
that  becomes  obsolete  once  SEVIS  is 
fully  operational.  These  commenters 
also  indicated  that  SEVIS  should  be 
placed  into  full  operation  only  after  the 
technology  had  been  developed  and 
tested  and  the  Service  was  confident  the 
system  would  work. 

Further,  many  commenters  indicated 
that  they  did  not  want  to  allocate 
significant  investments  toward  the  real 
time  interactive  portion  of  SEVIS  and 
would  instead  choose  to  wait  for  the 
batch  reporting  capability.  As  the  batch 
process  will  not  be  available  imtil  later 
in  2002,  commenters  stated  they  need 
time  to  install  and  test  the  software 
interface  with  SEVIS  to  determine  any 
incompatibility  and  that  such 
installation  and  testing  would 
necessitate  an  implementation  date  after 
January  30,  2003.  Commenters  indicated 
that  their  schools  must  weigh  using  an 
outside  vendor  against  the  creation  of  a 
unique  system  within  the  school  to 


comply  with  SEVIS.  The  commenters 
argued  that  the  deliberation  necessary  to 
determine  which  path  to  follow  would 
take  time,  especially  when  the  schools 
need  authse  authorization  from  the 
president  or  board  of  directors  once  all 
options  have  been  weighed.  Many 
commenters  point  out  that  there  was  no 
vendor  software  then  available  that 
meets  the  SEVIS  requirements,  although 
some  vendors  were  in  the  final  stages  of 
development.  The  commenters  stated 
that  the  absence  of  final  specifications 
for  batch  processing  had  hampered  the 
schools'  efforts  to  begin 
implementation.  Those  institutions  that 
do  not  purchase  a  product  available  in 
the  market  and  who  instead  choose  to 
build  their  own  batch  system  may  take 
even  more  time.  One  commenter 
estimated  that  it  would  take  4,000-5,000 
hoius  of  information  technology  (IT) 
effort  to  develop  the  school's  system. 
The  fact  that  international  student  and 
scholar  data  is  located  in  various 
xmiversity  offices  within  one  school  was 
another  reason  cited  by  commenters  as 
a  reason  that  it  would  take  schools 
beyond  January  30,  2003,  to  implement 
new  systems  and  processes  to  comply 
with  SEVIS. 

Many  commenters  cited  cost  as 
another  prohibitive  factor  in  being  able 
to  be  ready  in  time  for  the  mandatory 
compliance  date.  The  Service  was  given 
monetary  figures  ranging  from  $15,000 
to  $500,000  as  the  cost  per  school  to 
implement  SEVIS.  These  costs  include 
paying  contract  programming  rates, 
buying  servers,  software  licenses,  and 
software  from  a  vendor,  receiving 
training  in  new  XML  technology,  and 
additional  positions  for  staff. 

Finally,  commenters  stated  that 
January  30,  2003,  is  not  reasonable  in 
light  of  the  fact  that  the  Department  of 
State  (DOS)  has  not  yet  pubfished 
corresponding  regulations  with  the  new 
SEVIS  requirements  for  program 
sponsors  with  the  new  SEVIS 
requirements.  Commenters  discussed 
the  need  for  the  Service  regulations  and 
the  DOS  regulations  to  be  consistent  in 
order  to  reduce  the  burden  on  schools. 
Several  commenters  expressed  concern 
over  the  fact  that  the  Service  and  the 
DOS  were  publishing  separate  rules  and 
felt  that  they  will  be  forced  to  duplicate 
efforts  if  the  rules  are  not  consistent. 

While  the  Service  is  aware  of  the 
concerns  that  the  education  community 
has  in  meeting  the  January  30,  2003 
compliance  date,  the  Service  believes 
the  date  can  be  met  at  little  to  no  cost 
to  the  schools.  Other  than  personnel 
costs  for  data  entry,  there  is  virtually  no 
cost  to  schools  as  real  time  interactive 
capability  only  requires  that  the  school 
have  Internet  access  and  a  bee  browser. 


There  is  no  other  software  necessary  to 
use  the  real  time  interactive  capability 
and  there  are  no  recurring  access  fees. 
Additionally,  as  will  be  discussed  in  the 
following  section,  January  30,  2003,  is 
the  date  by  which  all  schools  must  use 
SEVIS  in  order  to  issue  a  new  Form  I- 
20.  Although  schools  may  choose  to  do- 
so,  the  Service  does  not  intend  January 
30,  2003  to  be  the  date  by  which  schools 
must  enter  all  students  into  SEVIS. 
Moreover,  a  Form  1-20  issued  prior  to 
January  30,  2003,  will  be  accepted  for 
visa  issuance,  admission,  or  change  of 
status  prior  to  August  1, 2003. 

The  Service  has  been  working  under 
several  statutory  mandates  for  the 
implementation  of  SEVIS  and  must 
balance  national  security  concerns 
against  the  concerns  of  the  education 
community.  The  Service  has  been 
working  within  the  tight  timeframes 
'required  by  statutory  mandate  since  the 
inception  of  the  Coordinated 
Interagency  Partnership  Regulating 
International  Students  (CIPRIS)  pilot 
program  in  1997.  In  2001  Congress 
passed  two  separate  laws  to  strengthen  . 
national  security  that  focused  directly 
on  the  Service's  foreign  student 
program.  In  addition,  the  Service  has 
been  involved  with  working  groups  on 
student  issues  as  directed  by  the 
President  in  Presidential  Directive 
Number  2.  These  working  groups,  led  by 
the  Office  of  Science  and  Technology 
Policy  (OSTP)  and  Office  of  Homeland 
Security  (OHS),  included 
representatives  from  the  National 
Institute  of  Standards  and  Technology 
(NIST),  National  Science  Foundation 
(NSF),  National  Institute  of  Health 
(NIH),  and  other  federal  agencies. 
Several  open  meetings  hosted  by 
National  Academy  of  Science  (NAS) 
included  representatives  from  NAFSA- 
Association  of  International  Educators, 
American  Council  on  Education  (ACE), 
and  universities  such  as  MIT  and  UCLA. 
The  January  30,  2003  compliance  date 
evolved  from  the  security  concerns  of 
Congress  and  the  Administration.  It  was 
not  a  date  chosen  at  random,  but  was  a 
date  chosen  as  the  most  reasonable 
balance  between  national  security 
concerns  and  the  education 
community's  ability  to  comply.  The 
sooner  that  all  schools  and  students  are 
in  the  SEVIS  database,  the  sooner  the 
Service  will  have  the  ability  to  more 
fully  monitor  them. 

Furthermore,  the  Service  and  the  DOS 
have  been  working  collaboratively  since 
the  inception  of  SEVIS  to  ensiu«  that 
similar  requirements  were  being 
proposed  in  areas  as  appropriate.  Frpm 
the  beginning  of  the  CIPRIS  pilot 
program,  the  DOS  has  committed  a  full- 
time  staff  person  to  SEVIS  to  develop 
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the  SEVIS  requirements  with  the 
Service  and  to  incorporate  such 
requirements  in  the  DOS  regulations. 
On  numerous  occasions  both  agencies 
have  come  together  to  discuss  SEVIS 
requirements  with  the  education 
community.  The  fact  that  two  separate 
rules  are  being  promulgated  setting  out 
SEVIS  requirements  is  a  matter  of  the 
federal  rulemaking  process,  and  does 
not  indicate  that  the  two  agencies  are 
not  working  together. 

Although  the  Attorney  General  has 
the  primary  responsibility  for 
implementing  SEVIS,  the  DOS  must 
promulgate  a  rule  setting  forth  SEVIS 
requirements  that  specifically  pertain  to 
J-1  program  sponsors.  Furthermore,  in 
areas  where  the  Service  has 
responsibility  over  J-1  nonimmigrants 
[e.g.,  admission  and  duration  of  status), 
the  Service  has  addressed  those  areas  in 
this  rule.  The  DOS  has  addressed  in 
their  separate  rule  those  areas  in  which 
the  Service  does  not  have  responsibility 
over  the  J-1  exchange  visitor  (e.g., 
eligibility  for  employment,  change  of 
category,  transfer,  or  reinstatement).  For 
more  information  on  SEVIS  as  it  relates 
to  DOS  authority  over  program  sponsors 
and  J  exchange  visitors,  see  the  DOS 
rule.  By  the  time  the  SEVIS  mandatory 
compliance  date  is  reached,  the  batch 
SEVIS  technical  requirements  will  have 
been  available  for  approximately  18 
months.  It  was  the  intent  of  the  Service 
to  provide  schools  and  programs  access 
to  such  technical  requirements  as  early 
as  possible  in  order  to  assist  in  the 
transition  to  SEVIS  especially  under  the 
narrow  timeframe  as  mandated  by 
Congress.  The  Service  began  notification 
and  publication  of  the  batch  technical 
specifications  of  the  F,  M  and  J  data 
requirements  in  August  2001.  The 
Service  also  published  an 
announcement  in  the  Commerce 
Business  Daily  and  sponsored  multiple 
vendor  conferences  specifically  to 
release  the  SEVIS  technical 
specifications  for  batch-interface.  Nine 
vendor  conferences  were  held  on  the 
east  and  west  coasts  during  the  months 
of  August  and  September  2001.  The 
technical  specifications  for  the  Service 
and  the  DOS  were  posted  on  the 
Internet  at  that  time  and  were 
subsequently  updated  with  a  revised 
draft  version  on  November  21,  2001.  In 
response  to  a  number  of  requests  from 
the  education  community,  the  Service 
sponsored  an  additional  technical 
conference  in  the  Washington,  DC 
metropolitan  area  on  June  13,  2002,  to 
continue  to  discuss  XML  technical 
specifications  and  to  begin  release  of  a 
finalized  version  of  the  Interface  Control 
Document.  The  final  Interface  Control 


Document  was  published  on  the 
Service's  Web  site  on  August  14,  2002. 

Finally,  while  the  Service 
understands  the  time  and  monetary 
concerns  expressed  by  those  schools 
interested  in  utilizing  the  batch 
capability  of  SEVIS,  the  Service  notes 
that  the  real  time  interactive  capability 
of  SEVIS  remains  available  to  such 
schools.  The  use  of  batch  processing  is 
a  choice  to  be  made  voluntarily  by  each 
individual  school.  Therefore,  the  fact 
that  a  school  may  not  be  technologically 
or  financially  ready  to  use  batch 
processing  does  not  mean  that  the 
school  is  not  able  to  comply  with  the 
new  SEVIS  reporting  requirements  and 
processes  on  January  30,  2003,  by 
utilizing  the  real  time  interactive 
capability  of  SEVIS.  The  real  time 
interactive  portion  of  SEVIS  is  currently 
available  to  enrolled  schools.  The 
additional  benefit  to  schools  using  real 
time  interactive  capability  is  that  these 
schools  may  begin  use  of  SEVIS  through 
real  time  interactive  now  and  enter 
students  on  a  phased-in  basis.  By  doing 
so,  the  school  would  essentially  have  all 
students  already  entered  in  SEVIS  and 
could  then  switch  over  to  batch 
processing  at  the  first  registration  after 
the  mandatory  compliance  date.  By 
entering  these  students  over  time, 
schools  will  be  able  to  gain  system 
familiarity  and  requirement  familiarity 
while  still  meeting  the  mandatory  date. 

n.  Form  1-20.  Certificate  of  Eligibility 
for  Nonimmigrant  {F-1)/(M-1)  Student 
Status — For  Academic  and  Language 
Students/Vocational  Students 

Many  comments  were  received 
regarding  the  SEVIS  Form  1-20.  The 
majority  of  commenters  requested  that 
the  Service  clarify  the  responsibilities  of 
those  schools  that  begin  using  SEVIS 
prior  to  the  mandatory  compliance  date. 
Conunenters  urged  the  Service  to  allow 
schools  sufficient  time  to  enter  all 
current  students  in  SEVIS  and  suggested 
several  alternative  dates  by  which  all 
current  students  should  be  entered  in 
SEVIS. 

While  the  proposed  rule  indicated 
that  all  schools  were  required  to  report 
the  registration  of  all  current  students 
by  the  next  academic  term  after 
mandatory  compliance,  the  Service 
believes  the  final  rule  should  impose 
one  date  upon  all  schools  by  which  all 
ciurent  students  must  be  entered  in 
SEVIS.  The  Service  agrees  with  the 
commenters  that  many  schools  with 
large  student  populations  would  be 
forced  to  input  all  current  students  in 
SEVIS  in  a  very  short  time  frame  in 
order  to  meet  the  terms  of  the  proposed 
rule.  In  response  to  the  conunenters  and 
the  Service's  desire  to  allow  schools 


sufficient  time  to  ensure  that  the 
information  entered  in  SEVIS  is 
accurate,  the  Service  believes  that  a 
specific  date  is  an  equitable  solution 
that  leads  to  less  confusion  among 
schools  as  to  when  all  of  their  current 
students  must  be  entered  into  SEVIS.  As 
such,  the  Service  has  determined 
August  1,  2003.  to  be  the  date  upon 
which  all  current  or  continuing  students 
must  be  entered  into  SEVIS. 

To  clarify,  schools  that  begin  using 
SEVIS  prior  to  the  mandatory 
compliance  date  must  issue  a  SEVIS 
Form  1-20  to  any  new  student. 
Additionally,  these  schools  must  issue  a 
SEVIS  Form  1-20  to  any  current  student 
requiring  a  new  Form  1-20  because  of  a 
reportable  action  (e.g.,  extension  of 
status,  practical  training,  or  employment 
authorization,  or  for  a  new  F-1.  F-3.  M- 
1.  M-3  nonimmigrant  visa).  A  ciurent 
student  with  a  previously  issued  non- 
SEVIS  Form  1-20  and  a  ciurent 
nonimmigrant  F  or  M  visa  will  not  be 
required  to  obtain  a  SEVIS  Form  1-20 
for  travel  purposes  and  may  use  his  or 
her  current  non-SEVIS  Form  1-20  with 
proper  annotation  for  reentry  until  the 
date  that  all  students  must  be  entered  in 
SEVIS.  In  order  to  comport  with  the 
required  update  events  of  §  214.2(f)  and 
§  214.2(m)  and  the  reporting 
requirements  of  §  214.3.  including 
registration,  schools  need  only  update 
SEVIS  as  to  those  students  whose 
information  has  been  entered  into 
SEVIS.  These  schools  are  not  requiried  to 
enter  any  of  their  current  students  into 
SEVIS  or  report  on  these  students  in 
SEVIS  prior  to  the  mandatory 
compliance  date  except  for  those 
current  students  who  need  a  new  Form 
1-20  for  a  reportable  action  or  other 
reason. 

After  the  mandatory  compliance  date 
is  reached,  schools  must  issue  SEVIS 
Forms  1-20  to  all  new  students  and  all 
provisions  and  processes  related  to  non- 
SEVIS  schools  will  become  void.  At  that 
time,  schools  must  issue  SEVIS  Forms 
1-20  to  current  students  requiring  a 
reportable  event.  For  students  whose 
records  have  not  been  entered  into 
SEVIS,  schools  are  still  required  to 
comply  with  the  recordkeeping  and 
reporting  requirements  contained  in 
section  214.3(g)(1)  and  (2).  Lastly, 
schools  must  enter  the  record  of  all  F  or 
M  students  that  are  currently  enrolled  as 
of  August  1,  2003,  in  SEVIS  and  report 
the  enrollment  for  such  nonimmigrants 
by  August  1,2003. 

On  a  related  topic,  many  commenters 
requested  that  the  Service  continue  to 
accept,  for  a  reasonable  period  of  time. 
Forms  I-20A-B,  Certificate  of  Eligibility 
For  Nonimmigrant  (F-1)  Student  Status. 
For  Academic  and  Language  Students. 
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Forms  I-20M'N.  Certificate  of  Eligibility 
for  Nonimmigrant  (M-l)  Student  Status. 
For  Vocational  Students,  and  Form  DS- 
2019.  Certificate  of  Eligibility  for 
Exchange  Visitor  (J-1)  Status,  that  were 
issued  prior  to  the  mandatory 
compliance  date.  In  response  to  this 
request,  the  Service  has  added 
provisions  in  §  214.2(f).  (j)  and  (m)  of 
this  rule  to  allow  F,  ].  and  M 
nonimmigrants  who  were  issued  such 
documents  prior  to  the  mandatory 
SEVIS  compliance  date,  to  continue  to 
be  admitted  to  the  United  States  using 
these  documents  for  a  limited  period  of 
time.  As  of  August  1,  2003.  however,  all 
non-SEVIS  Forms  1-20  and  DS-2019 
will  no  longer  be  acceptable,  and  F,  J, 
and  M  nonimmigrants  must  be  in 
possession  of  a  SEVIS  Form  1-20  or  DS- 
2019. 

Additionally,  commenters  stated  that 
the  proposed  rule  did  not  address  the 
process  by  which  the  dependents  of  F- 
1  or  M-l  students  are  to  be  issued  the 
SEVIS  Form  1-20.  The  Service  notes  that 
section  IV  of  the  supplementary 
information  in  the  proposed  rule 
contains  a  discussion  of  this  process. 
However,  the  Service  agrees  that  the 
process  as  described  in  the  proposed 
rule  should  be  codified  in  the  pertinent 
provisions  of  §  214.2  (f)  and  (m)  and 
§214.3(k). 

Additionally,  prior  to  August  1,  2003, 
if  exigent  circumstances  can  be 
demonstrated,  the  Service  will  allow  the 
dependents  of  F-1,  J-1.  and  M-l 
nonimmigrants  in  possession  of  a  SEVIS 
document  to  enter  with  a  copy  of  the 
principal's  SEVIS  document. 

The  Service  notes  that  passage  of  the 
Enhanced  Border  Security  and  Visa 
Entry  Reform  Act  of  2002.  Pub.  L.  107- 
173  (Border  Security  Act),  necessitates 
changes  to  the  disposition  of  the  SEVIS 
Form  1-20  at  ports-of-entry.  The  Border 
Security  Act  requires  the  Service  to 
notify  approved  schools  and  exchange 
programs  that  the  F  or  M  nonimmigrant 
has  been  admitted  to  the  United  States. 
By  on.  or  about  January  1.  2003.  the 
Service  anticipates  that  it  will 
accomplish  this  notification  to  schools 
electronically  through  SEVIS. 

However,  for  a  short  period  of  time, 
the  Service  will  accomplish  this 
notification  to  schools  and  exchange 
programs  using  a  paper  process.  Upon 
the  initial  admission  of  the  F  or  M 
student,  the  inspector  at  a  port-of-entry 
will  take  the  SEVIS  Form  1-20  bom  the 
student.  The  SEVIS  Form  1-20  will  be 
returned  to  the  school  within 
approximately  10  days  of  the  student's 
arrival.  The  school  will  be  responsible 
for  returning  the  SEVIS  Form  1-20  to  the 
student  or  notifying  the  Service  that  the 
student  has  failed  to  register.  In  the  case 


of  a  non-SEVIS  Form  1-20,  the  student's 
copy  and  the  school's  copy  will  be 
appropriately  annotated  with  the 
admission  iriformation.  The  student's 
copy  will  be  returned  to  the  student  at 
the  port-of-entry  and  the  school  copy 
will  be  forwarded  to  the  Service's  data 
processing  center  to  be  forwarded  to  the 
school  listed  on  the  Form  1-20. 

In  the  case  of  a  SEVIS  Form  DS-2019. 
SEVIS  will  generate  an  original  SEVIS 
Form  DS-2019  and  a  watermark  version 
of  the  Form  DS-2019.  Upon  the  initial 
admission  of  the  J-1  exchange  visitor, 
the  inspector  at  the  port-of-entry  will 
properly  annotate  both  the  original 
SEVIS  Form  DS-2019  and  the 
watermark  draft  copy.  The  inspector 
will  return  the  original  SEVIS  Form  DS- 
2019  to  the  exchange  visitor  and  the 
watermark  version  will  be  forwarded  by 
the  inspector  to  the  Service's  data 
processing  center.  The  watermark 
version  will  be  returned  to  the  program 
sponsor  within  approximately  10  days 
of  the  exchange  visitor's  arrival.  The 
program  sponsor  will  be  responsible  for 
notifying  the  Service  and  DOS  that  the 
exchemge  visitor  has  failed  to  commence 
program  participation  by  updating  the 
record  in  SEVIS  within  30  days  of  the 
program  commencement  date.  Upon  the 
initial  admission  of  a  J-1  nonimmigrant, 
the  Service  will  continue  to  process  the 
non-SEVIS  Form  DS-2019  as  it  has  done 
in  the  past. 

While  this  paper-based  process 
remains  in  effect,  the  Service's  data 
processing  center  will  attach  a  cover 
letter  to  all  Forms  1-20  and  SEVIS 
Forms  1-20  forwarded  to  schools, 
indicating  that  the  student  has  entered 
the  United  States  using  the  school's 
form.  Such  notification  by  the  Service 
allows  schools  to  be  able  to  comply  with 
the  requirement  that  they  report  to  the 
Service  any  students  who  fail  to  register. 
SEVIS  schools  must  report  such  "no 
shows"  in  SEVIS.  Non-SEVIS  schools 
are  required  to  report  these  "no  shows" 
through  the  Service's  National  Customer 
Service  Center  at  1-800-892-4829.  In 
accordance  with  the  DOS  regulations, 
program  sponsors  are  also  required  to 
report  in  SEVIS  if  an  exchange  visitor 
has  failed  to  conunence  participation  in 
his  or  her  program.  A  "no-show"  is  a 
student  or  exchange  visitor  who  has 
been  issued  a  Form  1-20  or  Form  DS- 
2019  by  an  approved  school  or 
designated  program,  and  has  been 
admitted  to  the  United  States,  but  who 
fails  to  register  at  his  or  her  school  or 
commence  participation  in  his  or  her 
program  within  30  days  of  the 
institution's  registration  deadline. 
Comments  were  also  received 
requesting  the  Service  to  clarify  whether 
changes  could  be  made  in  SEVIS  to  a 


student's  Form  1-20  information  prior  to 
the  student's  registration  at  the  school. 
Although  this  is  not  specifically 
addressed  in  the  regulations,  the  DSO 
may  update  all  Form  1-20  information 
in  SEVIS  prior  to  registration,  with  the 
exception  of  major  for  a  student  with  M 
nonimmigrant  status  who  is  not 
authorized  to  change  educational 
objective. 

However,  once  the  Service  fully 
implements  a  data  share  with  the 
Department  of  State's  consular  systems, 
the  DSO  will  no  longer  be  permitted  to 
update  biographic  information  after  visa 
issuance  until  after  the  school  has 
indicated  the  student  has  registered. 
Additionally,  after  a  student  has  entered 
the  country,  the  DSO  will  no  longer  be 
permitted  to  change  a  student's  program 
start  date.  Schools  will  be  permitted, 
however,  to  update  SEVIS  to  indicate 
that  a  Form  1-20  has  been  terminated  at 
any  time. 

ni.  Roles  and  Responsibilities  of  School 
Officials  f  - 

The  Service  received  many  comments 
on  the  creation  of  the  two  new 
categories  of  designated  school  official, 
the  principal  designated  school  official 
(PDSO)  and  the  administrative  school 
official  (ASO).  While  some  commenters 
expressed  the  opinion  that  the  creation 
of  the  ASO  was  helpful,  others 
indicated  that  the  three-tiered  proposal 
imposes  another  layer  of  personnel, 
thereby  limiting  accountability.  Several 
commenters  were  also  opposed  to  the 
requirement  that  PDSOs  and  DSOs  be 
United  States  citizens  or  lawful 
permanent  residents.  A  primary  source 
of  concern  for  the  majority  of  these 
commenters  was  the  limitation  on  the 
number  of  DSOs  per  school  or  campus, 
citing  the  need  for  more  personnel 
resources  to  input  data  in  SEVIS. 
Conunenters  viewed  the  Service's 
limitation  as  arbitrary  and  suggested 
that  schools  should  be  left  to  determine 
the  number  of  DSOs  necessary  to  carry 
out  their  responsibilities.  Others 
suggested  that  the  number  of  DSOs  be 
based  upon  the  number  of  F-1 .  M-l . 
and  J-1  nonimmigrants  at  a  particular 
school. 

The  primary  purpose  of  SEVIS  is  to 
provide  access  to  current,  accurate 
information  to  schools  and  the  Service 
on  all  F.  J,  and  M  nonimmigrants.  The 
information  maintained  in  the  system  is 
only  as  reliable  as  those  who  are 
entering  it.  The  Service's  ability  to 
control  access  is  a  customary  and 
critical  means  of  ensuring  the  integrity 
of  the  system.  In  order  to  maintain  the 
integrity  of  the  data  in  SEVIS,  the 
Service  has  determined,  in  accordance 
with  applicable  Department  of  Justice 
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policies  governing  access  to 
Departmental  systems,  that  PDSOs  and 
DSOs  must  be  either  a  citizen  or  lawful 
permanent  resident  of  the  United  States. 

In  response  to  the  comments  received, 
the  Service  will  not  adopt  the  three- 
tiered  category  PDSO,  DSO  and  ASO  as 
proposed.  The  Service  finds  merit  in  the 
comment ers"  arguments  that  this  is  an 
unnecessary  layer  that  would  not 
improve  accoimtability.  As  such,  once 
the  necessary  programming  changes 
have  been  made  to  SEVIS,  the  Service 
will  remove  the  ASO  category.  The 
category  of  PDSO  will  remain. 

The  Service  will  maintain  numeric 
limits  on  the  number  of  DSOs  per 
school  or  campus  in  order  to  control 
access  to  SEVIS.  Under  this  rule,  each 
school  or  campus  will  be  allotted  one 
position  for  the  PDSO  and  up  to  nine 
positions  for  DSOs.  However,  the 
Service  does  find  merit  in  the  comments 
suggesting  that  the  number  of  DSOs  be 
proportional  to  the  number  of 
nonimmigrant  students.  Once  SEVIS  is 
fully  operational  and  schools  have 
entered  all  current  students  in  the 
system,  the  Service  may  reconsider  the 
numerical  limits  on  the  number  of 
DSOs. 

On  a  related  issue,  in  response  to  the 
Service's  request,  many  comments 
discussed  the  feasibility  of  a  DSO 
certification  program.  A  certification 
process  for  DSOs  was  supported  by 
most  commenters  as  a  way  to  strengthen 
the  reliability  of  the  data  retained  in 
SEVIS.  However,  several  commenters 
urged  the  Service  to  hold  off  on 
establishing  a  certification  program 
until  after  SEVIS  was  fully  implemented 
in  order  to  enable  DSOs  to  focus  fully 
on  adjustment  to  SEVIS.  Other 
commenters  stated  they  did  not  want 
the  Service  to  institute  another 
mandatory  program  and  that  the  Service 
should  leave  such  training  up  to  schools 
on  a  voluntary  basis.  The  Service 
appreciates  the  responses  received  and 
will  review  and  consider  all  comments 
again  before  making  a  decision  whether 
to  establish  a  DSO  certification  program. 
If  a  certification  program  is  pursued,  the 
Service  may  revisit  3ie  DSO  limitations 
based  on  immigration  status  once  such 
a  certification  process  (including 
background  checks)  is  in  place. 

One  commenter  suggested  that  the 
Service  make  clear  that  institutions  have 
a  right  to  seek  legal  counsel  in 
establishing  appropriate  SEVIS 
compliance  systems.  The  commenter 
contended  that  the  Service's  use  of  the 
PDSO  as  the  point  of  contact  for  SEVIS 
serves  to  contravene  the  Agency 
Practice  Act,  5  U.S.C.  500(b).  The 
Service  has  no  intention  of  denying  a 
school's  right  to  be  represented  by  legal 


counsel.  In  fact,  for  many  years  there 
have  been  institutions  that  have 
designated  a  legal  advisor  as  a 
designated  school  official.  This  rule 
does  not  prohibit  a  school  from 
choosing  to  place  counsel  in  the  PDSO 
or  DSO  position  or  from  conferring  with 
counsel  regarding  the  implementation  of 
SEVIS  requirements. 

IV.  Reduction  in  a  Student's  Course 
Load 

Many  comments  were  submitted 
regarding  the  proposed  rule's  treatment 
of  a  reduction  in  a  student's  course  load. 
Some  commenters  suggested  that  the 
Service  remove  the  word  "prior"  in  the 
sentence,  "A  student  who  drops  below 
a  full  course  of  study  without  the  prior 
approval  of  the  DSO  will  be  considered 
out  of  status."  Additionally, 
commenters  asserted  that  the  Service 
should  not  consider  a  student  to  be  out 
of  status  due  to  a  reduced  course  load 
until  the  end  of  the  semester  or  imtil  the 
DSO  is  notified. 

The  Service  cannot  adopt  these 
suggestions.  With  the  implementation  of 
SEVIS,  the  Service  expects  to  have 
accurate,  real  time,  information  on  all 
students.  To  allow  a  student  to  act, 
without  first  receiving  approval  from 
the  DSO.  undermines  the  most  basic 
concept  of  SEVIS.  As  it  is  the 
responsibility  of  the  student  to  maintain 
a  full  coiuse  of  study  in  order  to  remain 
in  compliance  with  his  or  her 
nonimmigrant  status,  it  is  reasonable  to 
expect  a  student  to  understand  this 
responsibility.  Accordingly,  the  student 
should  consult  with,  and  receive  the 
necessary  permission  from  the 
designated  school  official  prior  to 
performing  an  act  that  affects  status. 

The  Service  understands  that  there 
may  be  situations  in  which  a  student  is 
unable  to  maintain  a  full  coiu-se  load 
and  has  made  allowances  for  such 
situations,  provided  the  student  receives 
permission  first.  The  Service  also 
luderstands  there  may  be  some 
situations  in  which  a  student's 
incapacitation  may  render  it  impossible 
for  the  student  to  request  permission 
from  the  DSO  prior  to  reducing  his  or 
her  course  load  (e.g.,  a  student  who  is 
hospitalized  for  an  extended  period  of 
time  as  the  result  of  an  accident).  In 
such  cases,  the  student  will  not  be 
considered  out  of  status. 

Many  commenters  stated  that  the 
Service  did  not  clearly  indicate  in  the 
proposed  rule  whether  DSOs  could 
authorize  a  nonimmigrant  student  to 
drop  below  a  full  course  of  study  more 
than  once  during  his  or  her  course  of 
study.  To  clarify,  during  the  course  of 
study  within  one  program  level,  an  F- 
1  nonimmigrant  can  only  be  authorized 


on  one  occasion  to  reduce  his  or  her 
course  load  due  to  academic  difficulties, 
and  must  resume  a  full  course  at  the 
start  of  the  next  available  term  or 
session,  excluding  a  summer  session. 
An  F-1  student  taking  a  reduced  coiuse 
load  for  academic  reasons  must  still  be 
taking  at  least  one  class  or  half  the  clock 
hours  required  for  a  full  course  of  study. 
A  DSO  may  not  authorize  an  M-1 
student  to  reduce  his  or  her  course  load 
based  on  academic  difficulties. 

Commenters  also  argued  that  the 
Service's  requirement  allowing  an  F-1 
student  to  drop  below  a  full  course  of 
study  only  where  he  or  she  faces 
"initial"  difficxilties  should  be 
expanded  to  include  other  legitimate 
reasons  as  determined  by  the  DSO.  The 
Service  does  not  adopt  this  suggestion 
to  permit  the  DSO  to  make  a 
determination  based  on  personal  or 
academic  reasons.  Such  a  determination 
is  extremely  vague  and  is  open  to  abuse. 

Several  commenters  also  suggest  that 
the  Service  allow  a  DSO  to  authorize  a 
reduced  course  load  if  students  are 
unprepared  or  in  jeopardy  of  failing  a 
course.  The  Service  notes  that  the 
ciurent  regulations  already  provide  for 
this  situation.  For  example,  a  student 
may  be  authorized  to  drop  below  full 
time  study  due  to  improper  course  level 
placement. 

In  the  case  of  an  illness  or  medical 
condition,  an  F-1  student  may  be 
authorized  to  reduce  course  load  for  a 
period  not  to  exceed  12  months  in 
aggregate.  The  DSO  may  also  authorize 
a  student  to  reft^in  from  taking  any 
courses  due  to  medical  condition  or 
illness  if  the  severity  of  the  condition 
warrants  such  authorization.  Although  a 
student  may  be  authorized  for  up  to  12 ' 
total  months  of  a  reduced  coiuse  load  in 
this  case,  a  school  official  must  re- 
authorize the  reduction  each  term  or 
session,  and  must  update  this 
authorization  in  SEVIS.  The  12  month 
limit  on  authorization  to  reduce  coiu^e 
load  for  illness  or  medical  condition  is 
applied  per  each  particular  program 
level.  If  the  student  completes  one 
program,  and  advances  to  a  different 
program  level,  the  student  will  be 
allowed  a  second  aggregate  12-month 
period  in  which  he  or  she  may  be 
authorized  to  reduce  course  load- 

An  F-1  nonimmigrant  who  has 
already  received  authorization  to  reduce 
course  load  for  academic  difficulties 
remains  eligible  for  the  aggregate  12- 
month  period  to  reduce  his  or  her 
coiuse  load  due  to  illness  or  medical 
condition. 

A  student  who  is  unable  to  resume  a 
full  course  of  study  within  the  time 
limits  previously  specified  will  either 
have  to  leave  the  U.S.  and  reapply  when 
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he  or  she  is  able  to  resiune  a  full  course 
of  study,  or  change  to  a  more 
appropriate  nonimmigrant  classification 
to  continue  medical  treatment  in  the 
U.S. 

The  Service  recognizes  that  there  may 
be  cases  in  which  an  F-1  student  may 
need  authorization  to  reduce  his  or  her 
coiu-se  load  for  more  than  12  months 
while  pursuing  a  single  program  level 
(for  example,  while  studying  for  an 
undergraduate  college  degree). 
However,  to  allow  a  student  to  pursue 
less  than  full  time  study  for  an  extended 
period  of  time  with  no  limits  opens  the 
student  program  to  a  greater  possibility 
for  abuse.  Furthermore,  such  extended 
authorization  would  nm  counter  to  the 
definition  of  a  student  as  set  forth  in 
section  101(a)(15)(F)  of  the  Act  which 
requires  that  a  student  pursue  full-time 
study. 

As  specified  in  the  proposed  rule,  an 
M-1  student  may  only  be  authorized  to 
reduce  course  load  for  a  reason  of 
illness  or  medical  condition,  and  such 
authorization  may  not  exceed  an 
aggregate  of  5  months.  A  school  official 
must  vesify  the  continuation  of  the 
authorization  at  each  term  or  session  by 
updating  the  authorization  in  SEVIS. 
However,  as  previously  noted,  the 
Service  cannot  permit  an  institution  to 
authorize  a  student  to  piusue  less  than 
full-time  study  for  an  extended  period 
of  time. 

On  a  related  topic,  many  commenters 
suggested  that  the  documentation 
required  to  support  authorization  to 
drop  below  a  fiUl  course  of  study  for 
illness  or  medical  condition  be 
expanded  to  include  documentation 
submitted  by  counselors,  psychologists, 
and  other  alternative  medical 
practitioners.  The  Service  adopts  this 
suggestion  and  will  allow  DSOs  to 
accept  medical  documentation  provided 
by  licensed  medical  doctors,  doctors  of 
osteopathy,  or  licensed  clinical 
psychologists  to  substantiate  a  student's 
reason  for  dropping  below  a  full  course 
of  study  for  illness  or  medical 
condition. 

Some  comments  contended  that 
students  with  long-term  medical 
conditions,  chronic  illnesses,  or 
learning  disabilities  may  require  a 
longer-term  reduction  in  course  load. 
The  Service  cannot,  however,  permit  an 
unlimited  reduction  in  course  load,  as 
this  would  undermine  the  premise  of 
the  F-1  and  M-1  nonimmigrant  student 
program.  The  Service  believes  that  the 
existing  minimum  requirements  for 
defining  a  "full  coiuse  of  study"  ire 
broad  enough  to  accommodate  students 
that  may  not  be  able  to  take  a  rigorous 
coiuse  load. 


Finally,  one  commenter  suggested 
that  the  Service  include  a  specific 
provision  in  §  214.2(f)(6){iii)  to  allow  a 
DSO  to  authorize  a  reduced  course  load 
for  graduate  students  enrolled  in  less 
than  full  time  coursework.  The  Service 
does  not  believe  that  such  a  provision 
is  necessary.  The  current  regulation  at 
§  214.2(f)(6)(i)(A)  allows  the  DSO  to 
make  the  determination  of  whether  the 
graduate  student  is  pursuing  a  full 
course  of  study.  The  determination  is 
left  to  the  DSO  in  this  case  because  even 
though  graduate  students  may  not  be 
enrolled  in  full-time  classes,  the  school 
may  still  consider  them  to '  i  a  full-time 
student  while  they  conduct  research  or 
work  on  their  dissertation,  for  instance. 
As  long  as  the  student  is  pursuing  what 
the  institution  considers  to  be  a  full 
time  graduate  program,  the  student  is 
maintaining  a  full  coiu-se  of  study.  If  the 
student  is  not  pursuing  full  time  study 
as  determined  by  the  DSO,  then  the 
student  would  not  be  maintaining 
lawful  student  status  imless  the  DSO 
has  authorized  a  reduced  coiuse  load  in 
accordance  with  the  provisions  of 
§214.2(f)(6)(iii). 

V.  Transfiers 

Several  commenters  suggested  that 
the  Service  permit  F-1  students  to 
transfer  schools  during  the  60-day  grace 
period  following  completion  of  studies 
or  after  completion  of  optional  practical 
training.  AlUiough  not  explicitly 
authorized  in  previous  regulations,  the 
Service  has  accommodated  school 
transfers  within  the  60-day  period  and 
has  designed  SEVIS  to  continue  this 
practice.  The  final  rule  explicitly 
permits  the  transfer  of  student  records 
in  SEVIS  during  this  60-day  period  in 
§  214.2(f)(5)(iv).  However,  to  clarify,  the 
DSO  must  indicate  the  school  to  which 
the  student  intends  to  transfer  in  SEVIS. 
Therefore,  the  initiation  of  a  student 
record  transfer  in  SEVIS  can  only  be 
carried  out  after  the  student  has 
completed  the  application  and 
acceptance  process  and  has  determined 
the  school  to  which  he  or  she  is 
transferring. 

The  Service  is  also  limiting  the  length 
of  time  a  student  may  remain  in  the  U.S. 
while  transferring  between  schools.  The 
student  may  not  remain  in  the  U.S. 
between  programs  if  the  student  will  not 
resume  classes  within  5  months  of 
transferring  out  of  the  current  school,  or 
within  5  months  of  the  program 
completion  date  as  indicated  on  the 
Form  1-20  issued  by  the  current  school, 
whichever  date  is  earlier.  In  the  case  of 
a  student  authorized  to  engage  in  post- 
completion  optional  practical  training 
(OPT),  the  student  must  be  able  to 
resume  classes  within  5  months  of 


transferring  out  of  the  current  school 
that  recommended  OPT  or  the  date  the 
OPT  authorization  ends,  whichever  is 
earlier.  For  example,  in  instances  where 
a  DSO  initiates  a  transfer  within  the  60- 
day  period  following  completion  of 
studies,  in  order  to  remain  in  the  United 
States  between  transfer  of  programs  or 
schools,  the  5  month  period  begins 
tolling  on  the  date  the  program  was 
completed,  not  the  date  the  DSO 
initiated  the  transfer.  The  initiation  of  a 
transfer  out  date  occiu"S  when  the  DSO 
enters  a  date  for  the  release  of  the 
student's  record  to  the  transfer  school. 
While  the  DSO  may  enter  any  date 
reasonable  and  appropriate  for  a 
student's  circumstances,  in  most 
instances,  the  DSO  will  want  to  enter 
the  release  date  as  the  date  the  student 
completes  the  last  day  of  the  academic 
term  at  the  current  school.  _ 

The  Service  also  received  many 
comments  stating  that  SEVIS  should  not 
prevent  transferring  F-1  students  from 
applying  to  more  than  one  school.  In 
response  to  these  comments,  the  Service 
wishes  to  clarify  that  this  final  rule  does 
not  place  any  limit  on  the  number  of 
schools  tp  which  a  transferring  F  or  M 
student  may  apply.  The  transferring 
student  may  apply  to  and  be  accepted 
by  any  number  of  schools.  However,  the 
rule  restricts  the  number  of  SEVIS 
Forms  1-20  that  may  be  issued  to  a 
transferring  student.  For  purposes  of 
fraud  prevention,  as  well  as  privacy  and 
paperwork  reduction  concerns,  SEVIS 
will  allow  a  student's  record  to  be 
available  only  to  one  school  at  a  time. 
Once  the  student  decides  which  school 
he  or  she  intends  to  transfer,  the  DSO 
of  his  or  her  current  school  will  update 
SEVIS  to  reflect  this  choice  and  will 
enter  the  release  date  for  the  student. 
The  student's  name  will  then  appear  in 
SEVIS  at  the  transfer  school  as  an 
"alert"  containing  the  student's  name 
and  release  date.  When  the  release  date 
is  reached,  the  transfer  school  will  be 
able  to  issue  the  transferring  student  a 
new  SEVIS  Form  1-20.  In  most  cases, 
schools  will  be  not  be  sending  the 
acceptance  letter  and  the  SEVIS  Form  I- 
20  at  the  same  time.  If  the  student 
changes  his  or  her  mind  prior  to  the 
release  date,  the  DSO  at  the  current 
school  may  cancel  the  transfer  request. 
If  the  transfer  request  is  cancelled  the 
student  may  continue  studies  at  the 
current  school  or  make  a  new  request  to 
be  transferred  to  another  school. 
However,  once  the  release  date  has  been 
reached,  the  DSO  at  the  current  school 
may  no  longer  access  the  student's 
record  in  SEVIS.  Therefoiie,  a  student 
who  changes  his  or  her  mind  after  the 
release  date  must  work  with  the  DSO  of 
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the  transfer  school  to  accomplish  a 
second  transfer  to  another  Service- 
approved  school.  In  such  cases,  the  DSO 
of  the  transfer  school  must  complete  the 
transfer  process  for  the  student  in  SEVIS 
and  then  initiate  any  subsequent 
transfer  that  the  student  may  request. 

The  transfer  process  for  M  students 
differs  from  that  of  F  students,  in  that 
M  students  must  apply  directly  to  the 
Service  in  order  to  transfer  schools.  In 
order  to  ensure  that  the  M  transfer 
student  may  continue  in  his  or  her 
studies  without  significant  interruption, 
the  M  nonimmigrant  transfer  process 
allows  the  M  transfer  school  to  issue  a 
SEVIS  Form  1-20  prior  to  the  transfer 
student's  release  date.  The  initiation  of 
the  SEVIS  student  transfer  process  still 
requires  that  the  current  school  enter 
the  name  of  the  M  transfer  school,  and 
it  is  only  the  transfer  school  indicated 
in  the  system  that  can  issue  the  SEVIS 
Form  1-20  prior  to  the  release  date.  The 
M  student  may  then  apply  to  the  Service 
for  a  transfer  without  having  to  wait  for 
the  release  date,  which  will  most  likely 
be  at  the  end  of  the  academic  term. 
However,  the  transfer  schuol  will  not 
have  complete  access  to  the  student's 
SEVIS  record  until  the  release  date  is 
reached. 

The  M  student  may  begin  attending 
the  transfer  school  pending  the 
adjudication  of  his  or  her  transfer 
request.  However,  if  the  transfer  request 
is  denied  by  the  Service  after  the 
student  has  begun  his/her  program  at 
the  transfer  school,  the  SEVIS  student 
record  will  be  automatically  terminated 
and  the  student  will  be  considered  out 
of  status.  Therefore,  students  are 
strongly  encouraged  to  file  their 
applications  for  transfer  approval  with 
the  Service  Center  as  soon  as  they  are 
able.  As  stated  above,  the  initial  SEVIS 
Form  1-20  from  the  transfer  school  can 
be  issued  as  soon  as  the  current  school 
indicates  in  SEVIS  that  the  student 
intends  to  transfer  to  that  school.  The 
student  will  be  notified  by  mail  of  the 
Service's  decision.  The  DSO  will  be 
notified  of  the  Service's  decision  on  an 
M  transfer  via  a  system  alert. 
Additionally,  the  DSO  may  view  the 
status  of  any  transfer  request  by  either 
accessing  the  student's  record  or  by 
viewing  the  list  provided  of  pending/ 
adjudicated  applications  in  SEVIS.  The 
process  for  a  SEVIS  transfer  for  both  F 
and  M  students  allows  the  students  to 
apply  to  multiple  schools  but  places  the 
burden  on  the  students  to  weigh  their 
options  and  decide  on  one  particular 
school  before  the  issuance  of  a  new 
SEVIS  Form  1-20  by  the  transfer  school. 

Several  conunenters  stated  that  the 
limited  time  frame  imposed  by  the 
SEVIS  transfer  process  will  adversely 


affect  ciurent  business  practices  at  some 
schools.  Conunenters  indicated  that, 
because  a  transfer  school  can  only  issue 
a  new  SEVIS  Form  1-20  on  the  student's 
release  date,  there  will  not  be  enough 
time  for  the  transfer  school  to  issue  a 
SEVIS  Form  1-20  prior  to  the  start  of  the 
new  semester,  especially  in  instances 
where  the  transfer  student  is  retiuning 
home  for  a  vacation. 

In  response,  the  Service  notes  that  a 
transfer  student  who  is  traveling  abroad 
for  a  vacation  and  who  plans  to  attend 
a  different  school  upon  his  or  her  return 
must  make  arrangements  with  the 
transfer  school  to  ensure  that  all 
necessary  documentation  is  received  in 
a  timely  manner.  For  example,  the 
student  may  obtain  his  or  her  SEVIS 
Form  1-20  prior  to  departure,  or  request 
that  the  transfer  school  forward  the 
SEVIS  Form  1-20  to  his  or  her  address 
abroad  (just  as  the  schools  now  do  for 
newly-applying  students). 

Some  conunenters  suggested  that  the 
Service  allow  the  student's  SEVIS 
record  to  be  accessible  by  both  the 
current  and  transfer  schools  imtil  the 
transfer  is  complete. 

The  Service  cannot  adopt  this 
suggestion.  In  its  outreach  efforts,  the 
Service  found  that  privacy  was  of  the 
utmost  concern  to  the  education 
community.  Schools  did  not  want  other 
schools  to  have  access  to  any  of  their 
students'  school  information.  The  SEVIS 
transfer  process  was  designed  with  such 
concerns  in  mind.  To  allow  students' 
records  to  be  open  to  both  schools 
would  allow  one  school  to  have  access 
to  another  school's  data.  One 
commenter  noted  that  the  reporting  time 
frames  for  transfer  for  non-SEVIS 
schools  were  different  from  those  for 
SEVIS  schools  and  suggested  that  the 
Service  use  a  standard  30-day  reporting 
time  period.  For  the  sake  of  consistency 
in  the  transfer  process,  the  Service 
adopts  this  suggestion  in  the  final  rule 
and  allows  non-SEVIS  schools  to  send 
notification  of  transfer  to  the  Service 
data  processing  center  within  30  days. 

Finally,  cpmmenters  suggested  that 
the  Service  use  consistent  terminology 
in  its  description  of  schools.  The 
Service  agrees  with  the  comment  and  in 
the  final  rule  adopts  the  terms  "current 
school"  and  "transfer  school." 

VI.  Thirty-day  Advance  Admission 

Many  commenters  stated  that  the  30- 
day  limit  prior  to  the  program  start  date 
is  unreasonable.  Commenters  cited  a 
student's  need  to  find  adequate  housing, 
attend  orientation,  and  begin  research 
projects  as  reasons  why  a  student  might 
need  additional  time  prior  to  the 
program  start  date. 


The  Service,  however,  does  not  agree 
with  the  commenters.  The  DSO  is 
already  able  to  take  account  of  a 
student's  obligations  p>ertaining  to 
orientation,  research  projects,  etc.,  prior 
to  the  start  of  classes.  Form  1-20  states, 
"The  student  is  expected  to  report  to  the 
school  not  later  than  (date)  and 
complete  studies  not  later  than  (date)." 
A  DSO  may  enter  a  date  that  would 
accommodate  the  beginning  of  research 
projects  or  allow  a  student  to  attend  an 
orientation  session.  The  DSO  is 
permitted  to  set  a  program  start  date  that 
accommodates  the  need  for  students  to 
be  in  attendance  at  the  school  for  such 
required  activities. 

Information  pertaining  to  student 
housing  is  readily  available  to 
prospective  students  and  in  many  cases 
housing  is  arranged  by  the  school. 
Although  the  Service  recognizes  that 
students  need  some  time  to  find  suitable 
housing,  the  Service  does  not  believe 
that  the  advance  admission  period 
needs  to  be  extended  beyond  30  days  for 
this  reason.  A  period  of  30  days  prior  to 
the  time  the  student  is  expected  to  be  in 
attendance  at  the  school,  as  provided  by 
this  rule,  should  be  adequate  fof 
students  to  make  arrangements  for 
housing. 

Finally,  the  Service  is  considering  a 
change  to  the  SEVIS  Form  1-20  to 
capttue  two  distinct  dates:  (1)  the  date 
by  which  the  student  is  expected  to 
enter  the  country  {e.g.,  to  begin  research 
or  on-carapus  employment,  attend 
orientation),  and  (2)  the  date  that  classes 
will  commence. 

Vn.  Grace  Periods 

Many  comments  were  received  on  the 
proposed  rule's  effect  on  students  who 
fail  to  maintain  status  by  withdrawing 
from  classes.  Commenters  suggested 
that  the  Service  consider  reasons  other 
than  medical  conditions  as  a  legitimate 
basis  for  withdrawing  from  classes, 
thereby  entitling  students  to  a 
reasonable  grace  period. 

The  Service  agrees  with  these 
conunents,  in  part,  but  must  distinguish 
between  instances  where  a  student 
notifies  the  DSO  and  receives 
authorization  to  withdraw  versus  those 
where  a  student  never  attends  or  stops 
attending  classes  without  DSO 
authorization.  In  instances  such  as  a 
death  in  the  family,  unforeseen  financial 
hardship,  or  a  determination  that  the 
educational  program  is  not  appropriate 
for  the  student,  a  DSO  may  authorize 
the  student  to  withdraw  from  classes.  In 
such  cases,  the  student  will  be  afforded 
a  15-d^  grace  period  in  which  he  or  she 
may  make  and  complete  arrangements 
for  travel  and  departiue.  In  instances 
where  the  student  has  never  registered 


Federal  Register/ Vol.  67.  No.  238 /Wednesday,  December  11.  2002 /Rules  and  Regulations      76263 


at  the  school  or  withdraws  without  DSO 
authorization,  the  student  may  not  be 
afforded  the  15-day  grace  period. 

The  importance  of  notifying  the  DSO 
and  obtaining  permission  for 
withdrawal  from  classes  cannot  be 
overemphasized.  A  solid  relationship 
and  line  of  communication  must  be 
established  between  the  student  and  the 
DSO  to  avoid  adverse  consequences  to 
a  student  affecting  his  or  her 
nonimmigrant  status. 

Vm.  Concurrent  Enrollment 

Several  commenters  requested  that 
the  Service  clarify  the  language  for 
concurrent  enrollment.  The  commenters 
indicated  that  it  was  common  for  a 
student  to  be  enrolled  in  an  English 
language  program  as  well  as  a  university 
program.  In  such  instances,  the 
requirements  for  maintaining  a  full 
course  of  study  vary.  For  English 
language  programs,  the  Service 
definition  requires  clock  hours,  while 
for  university  programs  the  requirement 
is  for  credit  hours.  The  commenters 
requested  the  Service  allow  the  DSO  to 
make  the  determination  as  to  what 
constitutes  a  full  course  of  study  in  such 
cases.  The  Service  agrees  with  the 
commenters  and  has  added  clarifying 
language  to  the  rule  allowing  the  DSO 
to  make  these  determinations. 

K.  On-line  and  Distance  Education 
Courses 

Some  commenters  suggested  that  the 
Service's  proposed  restriction  of  one 
class  or  three  credits  per  semester  of  on- 
line or  distance  education  courses  is  a 
restriction  that  should  be  made  by 
schools,  not  by  the  Service.  Other 
commenters  stated  that  eliminating  any 
distance  education  or  on-line  coiuses 
for  English  language  programs  or 
elementary  and  secondary  students  is 
too  restrictive.  Additional  commenters 
stated  that  the  Service's  intended 
restriction  will  have  a  negative  impact 
on  their  programs  as  more  programs  add 
on-line  coiuses. 

Service  finds  merit  in  the  argument 
against  prohibiting  distance  education 
and  on-line  courses  for  elementary  and 
secondary  students.  Accordingly,  the 
Service  has  removed  the  restriction  and 
will  allow  elementary  and  secondary 
students  to  count  distance  education 
and  on-line  courses  in  their 
determination  of  a  full  coivse  of  study. 

The  Service  does  not  agree  with  the 
commenters  that  this  rule  restricts 
schools  from  enrolling  any  student  they 
wish  in  an  on-line  or  distance  education 
course.  The  rule  does  restrict  a  student 
in  the  United  States  in  an  F-1 
nonimmigrant  status  from  being  able  to 
consider  more  than  one  distance 


education  or  on-line  class  or  three 
credits  per  semester  towards  his  or  her 
full  course  of  study  requirements. 
Fxuthermore,  the  rule  restricts 
vocational  students  and  English 
language  students  from  being  able  to 
consider  any  on-line  or  distance 
education  courses  toward  the  full  course 
of  study  requirements.  Such  restrictions 
do  not  prohibit  international  students 
from  completing  programs  that  are 
offered  on-line,  as  the  students  can 
enroll  in  the  course  without  being 
admitted  to  the  United  States. 

To  clarify,  the  restriction  that  this  rule 
places  upon  distance  education  or  on- 
line courses  is  that  no  more  than  one 
course  or  three  credits  can  be  coimted 
toward  the  full  coiuse  of  study 
requirements.  A  student  currently 
pursuing  a  full  coiuse  of  study  may  add 
as  many  distance  education  or  on-line 
courses  as  he  or  she  wishes  in  addition 
to  the  coiuses  coimting  toward  the  full 
course  of  study.  In  the  case  of  M-1 
students  and  English  language  students, 
although  these  courses  cannot  be 
coimted  toward  the  full  course  of  study 
requirement,  these  students  are  not 
prohibited  from  taking  additional 
courses  on-line  or  through  distance 
education. 

X.  Practical  Training 

Several  commenters  requested  that 
the  Service  change  the  language  in  the 
optional  practical  training  provision 
from  "9  consecutive  months"  to  "one 
full  academic  year."  The  commenters 
stated  that  many  schools  do  not  operate 
on  a  9-month  calendar  and,  therefore, 
the  Service's  9-month  requirement  does 
not  adequately  address  their  needs.  The 
Service  agrees  with  the  commenters  and 
notes  that  the  term  "one  full  academic 
year"  is  already  used  in  other  parts  of 
the  Service  regulations  pertaining  to 
practical  training.  The  final  rule  will, 
therefore,  incorporate  the  term  "one  full 
academic  year"  througho  t  the 
appropriate  sections  of  §  ^14.2(f)  and 
§274a.l2. 

Although  commenters  were  generally 
supportive  of  the  Service  allowing 
students  involved  in  a  study  abroad 
program  to  use  that  time  toward  the  9- 
month  requirement  (now  "one  full 
academic  year")  for  practical  training, 
the  Service  must  make  one  point  of 
clarification  to  the  rule.  For  a  student  to 
use  the  time  spent  studying  abroad 
toward  the  one  full  academic  year 
requirement,  the  student  must  have 
spent  at  least  one  full  academic  term  in 
a  full  course  of  study  in  the  United 
States  prior  to  going  abroad  to  study. 

Some  commeAters  requested  that  the 
Service  broaden  the  provision  even 
further  to  allow  graduate  students 


conducting  research  abroad  the  same 
benefit.  The  Service  cannot  adopt  this 
suggestion  at  this  time.  In  the  case  of 
students  involved  in  a  study  abroad 
program,  there  is  a  defined  curricultun 
with  courses  that  must  be  taken. 
However,  the  Service  is  not  satisfied 
that  the  same  is  true  for  graduate 
students  conducting  research  abroad. 
The  Service  may  consider  this  in  a        ^ 
futiue  rulemaking. 

Several  commenters  pointed  out  that 
the  proposed  rule  eliminated 
§  214.2(f)(10)(ii)(A)  (3)  and  (4).  The 
Service  notes  that  this  was  an 
unintentional  error.  This  final  rule 
combines  those  two  clauses  and  revises 
the  language  for  clarity. 

Many  commenters  suggested  that  the 
Service  allow  students  to  apply  for 
practical  training  prior  to  fulfilling  the 
9-month  limit  (now  one  "full  academic 
year")  but  not  be  allowed  to  commence 
practical  training  prior  to  that  time.  The 
commenters  indicated  that  such  a 
provision  is  necessary  for  those  students 
who  want  to  participate  in  practical 
training  in  the  summer  following  their 
first  academic  year  but  whose  requests 
for  practical  training  cannot  be 
adjudicated  in  time  for  the  students  to    " 
begin  in  the  siunmer.  Other  commenters 
made  similar  suggestions  for  students 
enrolled  in  one-year  programs  who,  due 
to  the  new  limitation  that  optional 
practical  training  be  applied  for  prior  to 
the  completion  of  studies,  would  be 
unable  to  apply. 

Although  the  Service  believes  that 
changing  the  term  "9  months"  to  "one 
full  academic  year"  will  resolve  most  of 
the  problems  cited  by  the  commenters, 
the  Service  will  allow  F  students 
requesting  optional  practical  training  to 
submit  their  application  up  to  90  days 
prior  to  completing  "one  full  academic 
year."  In  such  cases,  the  DSO  must 
indicate  on  the  Form  1-20  and/or  update 
SEVIS  to  show  that  the  "from  date"  in 
which  the  DSO  is  certifying  is  the  date 
that  the  student  completes  a  full 
academic  year  of  enrollment.  While  the 
Service  may  adjudicate  the  request  prior 
to  the  student's  completion  of  one  hdl . 
academic  year,  employment 
authorization  will  only  be  granted  from 
the  date  that  the  student  actually 
completes  a  full  academic  year.  The 
student  may  not  begin  working  until  the 
date  specified  on  the  employment 
authorization  document.  The  Service, 
therefore,  does  not  adopt  the 
commenters'  suggestion  that  the  Service 
allow  DSOs  to  approve  optional 
practical  training  or  give  a  type  of 
interim  employment  authorization  until 
the  student  completes  one  full  academic 
year  of  enrollment. 
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Several  commenters  also  requested 
that  the  Service  clarify  whether 
students,  other  than  F-1 
nonimmigrants,  who  have  been  lawfully 
enrolled  in  a  Service-approved  school 
for  one  full  academic  year,  could  also  be 
eligible  for  optional  practical  training. 
However,  while  the  Service  agrees  that 
this  issue  needs  clarification,  this  was 
not  an  issue  addressed  in  the  proposed 
rule  and  the  Service  needs  more  time  to 
consider  these  issues.  The  Service  may 
consider  such  clarification  in  a  future 
ndemaking. 

One  commenter  requested  that  the 
Service  clarify  the  responsibility  of  a 
DSO  with  regard  to  a  student  to  whom 
the  DSO  has  issued  a  Form  1-20  and 
certified  for  optional  practical  training 
following  completion  of  studies.  The 
Service  appreciates  the  opportunity  to 
clarify  these  responsibilities  in  the  final 
rule.  Section  214.2(f)(10)(ii)(E)  provides 
that  a  DSO  who  recommends  a  student 
for  optional  practical  training  remains 
responsible  for  maintaining  the 
student's  records  in  SEVIS  during  the 
time  that  training  is  authorized.  Diuing 
the  period  in  which  a  student  is 
authorized  by  the  Service  to  engage  in 
optional  practical  training  following 
completion  of  studies,  a  student  must 
notify  the  DSO  if  his  or  her  name  or 
address  changes,  or  if  the  student 
wishes  to  discontinue  training.  Similar 
to  the  provision  in  current  regulations 
that  a  student  engaged  in  optional 
practical  training  have  a  Form  1-20 
endorsed  within  the  last  6  months  by 
the  DSO  for  reentry,  the  DSO  is 
responsible  for  updating  the  SEVIS 
record  of  any  student  participating  in 
post-completion  practical  training.  The 
DSO  and  student  must  continue  to 
communicate  in  order  to  ensiue  that  the 
student  does  not  take  any  action  that 
would  adversely  affect  his  or  her 
nonimmigrant  status.  For  example,  if 
the  student  indicates  that  he  or  she  has 
changed  address  or  terminated 
employment  for  any  reason  prior  to  the 
period  authorized  by  the  employment 
authorization  document  and  does  not 
intend  to  resume  employment,  the  DSO 
must  notify  the  Service  by  updating 
SEVIS. 

Finally,  one  commenter  requested 
that  the  Service  allow  students  to  use  a 
school's  address  for  purposes  of 
receiving  employment  authorization 
documents.  While  this  practice  will  not 
be  authorized  by  this  final  rule,  the 
Service  is  considering  incorporating  this 
practice  into  the  operating  procedures  of 
the  Service  centers. 

XI.  Employment 

Commenters  also  noted  that  the 
Service  did  not  include  a  description  of 


the  process  for  endorsing  employment 
in  SEVIS  other  than  practical  training. 
In  response,  the  Service  has  added 
language  to  the  final  rule  incorporating 
procedures  for  the  endorsement  in 
SEVIS  of  employment  authorization 
based  upon  severe  economic  hardship 
and  internships  with  an  international 
organization.  At  this  time  there  are  no 
such  update  requirements  for  on- 
campus  employment. 

Another  commenter  requested  that 
the  Service  clarify  when  an  F-1  student 
may  begin  working  on-campus  incident 
to  status  prior  to  the  beginning  of 
classes.  The  commenter  suggested  that 
the  Service  distinguish  between  work 
associated  with  being  a  Teacher's 
Assistant  or  Resident  Assistant  and,  for 
example,  working  in  the  campus 
bookstore. 

The  Service  agrees  that  this  provision 
needs  clarification.  The  Service  will 
permit  an  F-1  student  to  begin  on- 
campus  employment  prior  to  the  start  of 
classes.  While  it  is  the  responsibility  of 
the  DSO  to  indicate  a  program  start  date 
that  accommodates  the  student's 
particular  needs  for  employment,  the 
DSO  is  not  permitted  to  indicate  a 
program  start  date  more  than  30  days 
prior  to  the  start  of  classes  for  the 
purpose  of  on  campus  employment. 
However,  the  Service  does  not  impose 
any  limitation  on  the  type  of  on-campus 
employment  in  which  a  student  may 
engage  prior  to  the  start  of  classes. 

For  off-campus  employment  based  on 
severe  economic  hardship,  the  current 
rules  require  that  the  student  apply  to 
the  Service  based  on  a  favorable 
recommendation  of  the  DSO.  Some 
commenters  requested  that  the  Service 
allow  DSOs  to  grant  F-1  students 
permission  to  work  based  on  severe 
economic  hardship  without  any  review 
by  the  Service.  That  suggestion  is 
beyond  the  scope  of  the  proposed  rule, 
and  the  Service  is  not  prepared  to 
change  existing  processes  at  this  time  to 
allow  a  DSO  to  grant  such  a  benefit. 
However,  the  Service  may  consider  this 
suggestion  when  it  reviews  student 
employment  issues  at  a  future  date. 

Finally,  this  final  rule  makes 
conforming  amendments  to  §  214.2(f)(9) 
and  §  2  74a.  12  to  remove  the  reference  to 
filing  a  wage  and  labor  attestation  for 
off-campus  employment.  As  indicated 
in  the  proposed  rule,  the  requirement 
for  a  wage  and  labor  attestation  was  part 
of  a  pilot  program  that  has  sunset.  The 
final  rule  also  amends  references  in 
§  274a.l2  to  include  the  current  DOS 
Certificate  of  Eligibility,  Form  DS-2019 
and  to  cite  to  current  exchange  visitor 
program  designation  regiUations. 


Xn.  Extensions 

Several  commenters  requested  that 
the  Service  amend  the  language  of 
§  214.2(f)(7)(i}  to  remove  the  reference  to 
a  student  being  "unable  to  complete  a 
full  course  of  study  in  a  timely 
manner,"  indicating  that  this  phrase 
implies  that  a  student  has  done 
something  wrong.  Commenters  cited 
illness  and  family  emergencies  as 
possible  reasons  why  a  student  may  take 
longer  to  complete  his  or  her  program, 
but  should  still  be  considered  to  be 
pursuing  his  or  her  program  in  a  timely 
way.  The  Service  has  no  objection  to  the 
removal  of  this  language  and  has 
included  a  more  neutral  description  in 
the  final  rule. 

Xm.  Reinstatement 

Many  commenters  contended  that  the 
provisions  in  the  proposed  rule  for 
reinstatement  were  uimecessarily  strict. 
Conunenters  urged  the  Service  to 
provide  relief  for  students  who  are 
adversely  affected  by  "technical  or 
computer  errors"  in  SEVIS,  and  suggest 
that  the  Service  adopt  provisions  similar 
to  the  provisions  in  DOS  regulations 
that  allow  for  a  correction  of  "minor  or 
technical  infractions."  Commenters 
stressed  that  DSOs  will  make  mistakes 
occasionally,  especially  when  dealing 
with  a  new  computer  system.  Other 
commenters  stated  that  to  punish 
students  for  mistakes  on  the  part  of  the 
DSO  is  overly  punitive. 

The  Service  agrees  that  there  may  be 
a  possibility  that  errors  on  the  part  of 
SEVIS  or  other  technological  failures 
may  cause  a  student  to  fall  out  of  status. 
Therefore,  the  Service  has  added 
§  214.3(g)(4)  to  allow  for  a  student's 
record  to  be  administratively  corrected 
in  situations  where  the  error  in  question 
resulted  ft-om  technological  errors  or 
errors  on  the  part  of  SEVIS.  To 
administratively  correct  a  student's 
record  in  instances  of  SEVIS  error  or 
technological  failure,  the  DSO  must 
contact  the  SEVIS  system  administrator 
to  explain  the  circiunstances  that  caused 
the  correction  to  be  requested,  with 
dociunentation  if  necessary,  as  provided 
in  §  214.3(g)(4).  An  administrative 
correction  by  the  system  administrator 
will  be  completed  without  fee. 

However,  while  the  Service 
recognizes  that  a  DSO  may  make  a 
mistake  in  a  student's  record  that  causes 
the  student  to  Ml  out  of  status,  the 
Service  does  not  believe  that  such  errors 
merit  an  administrative  correction. 
Ultimately,  it  is  the  student's 
responsibility  to  ensure  that  he  or  she 
remains  in  status  and  is  in  compliance 
with  the  regulations  at  all  times.  That  is 
not  to  say  that  the  student  will  not  be 
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afforded  a  remedy  in  these  situations. 
On  the  contrary,  in  instances  where  the 
DSO  was  neglectful  or  inadvertently 
failed  to  update  or  extend  a  student's 
status,  the  student  is  permitted  to  file 
for  reinstatement  and  establish  that  the 
actions  on  the  part  of  the  DSO  were 
beyond  his  or  her  control.  Where  the 
Service  finds  that  a  DSO  has  repeated 
violations  of  Service  regulations  or  finds 
malfeasance  on  the  part  of  a  DSO,  the 
Service  may  withdraw  the  approval  of 
the  designated  school  official. 

Other  commenters  stated  that  the 
Service  should  abandon  the  proposed  5- 
month  period  as  the  demarcation  of  the 
outer  limit  for  reinstatement  and  instead 
■  consider  the  overall  record  of  the 
student.  While  the  Service  believes  that 
5  months  is  generally  sufficient  time  for 
a  student  who  has  fallen  out  of  status, 
unintentionally  or  otherwise,  to  become 
cognizant  of  this  fact  and  to  attempt  to 
remedy  the  situation,  the  Service  also 
recognizes  that  there  may  be  legitimate 
situations  in  which  this  is  not  possible. 
In  fairness  to  these  students,  the  Service 
has  created  a  provision  in  the  final  rule 
for  a  rebuttable  presumption  that  a 
student  who  has  been  out  of  status  for 
more  than  5  months  is  ineligible  for 
reinstatement  imless  the  student  can 
provide  a  substantial  reason  for  the 
delay  and  an  explanation  of  how  the 
student  filed  the  request  for 
reinstatement  as  promptly  as  possible 
under  the  circumiistances.  If  the  student 
provides  sufficient  dociunentation,  the 
presumption  of  ineligibility  may  be 
rebutted.  Such  a  provision  strikes  a 
balance  between  the  Service's  desire  to 
establish  a  limit  on  reinstatement 
requests  while  still  accommodating 
those  students  with  extenuating 
circiunstances. 

XIV.  Reporting  Current  Name  and 
Address 

Several  commenters  requested  that 
the  Service  consider  allowing  students 
who  live  on-campus  to  list  a  mailing 
address  in  place  of  a  physical  address. 
Commenters  noted  that  many  students 
living  on-campus,  including  boarding 
students  in  secondary  schools,  may  only 
be  able  to  receive  mail  via  a  mailing 
address.  The  Service  agrees  with  the 
commenters,  and  has  made  a  provision 
permitting  students  who  physically 
reside  on  campus,  but  cannot  receive 
their  mail  at  a  campus  address,  to  list  a 
mailing  address  that  they  use  at  the 
school  rather  than  a  physical  address, 
provided  that  the  school  maintains  a 
record  of  and,  upon  request,  provides 
the  exact  location  of  the  alien's 
residence.  Likewise,  in  order  to 
accommodate  limited  situations  where 
similar  circumstances  might  exist  for 


students  living  off-campus,  or  for 
exchange  visitors,  a  student's  or 
exchange  visitor's  mailing  address  may 
be  listed.  The  school  or  exchange  visitor 
program,  however,  must  maintain  a 
record  of  and,  upon  request,  provide  the 
exact  location  of  the  alien's  residence. 
The  Service  intends  to  modify  SEVIS  to 
accept  both  a  mailing  address  and 
physical  address.  Once  SEVIS  is 
modified,  in  cases  where  the  mailing 
and  physical  address  are  not  the  same, 
the  school  will  be  required  to  repori 
both  the  current  mailing  and  current 
physical  address  in  SEVIS. 

Additionally,  conunenters  stated  that 
requiring  students  to  report  changes  of 
address  to  their  DSO  rather  than  directly 
to  the  Service  on  Form  AR-11  may 
result  in  the  DSO  being  accused  of 
failing  to  update  a  student's  SEVIS 
record  when,  in  fact,  the  student  failed 
to  report  his  or  her  address  change  to 
the  DSO.  The  commenters  suggested 
that  students  be  required  to  report 
address  changes  directly  to  the  Service. 

The  Service,  however,  cannot  adopt 
this  suggestion.  To  do  so  would 
undermine  the  primary  piupose  of 
SEVIS;  namely,  to  maintain  ciurent. 
accurate  information  on  all  F  and  M 
noninunigrants.  Currently,  all 
nonimmigrants  are  required  to  report  a 
change  of  address  to  the  Service  by 
submitting  Form  AR-1 1 .  The 
notification  of  the  change  of  address  is 
submitted  by  the  nonimmigrant  through 
the  mail.  The  Service  is  not  stipulating 
what  interaction  must  take  place 
between  the  student  and  the  DSO  to 
document  notification  of  address  change 
by  the  student.  To  avoid  the  tjrpe  of 
situation  cited  by  the  commenters, 
schools  may  establish  business 
processes  to-  document  when  a  student 
reports  a  change  of  address.  For 
example,  a  school  may  require  students 
to  submit  a  completed  Form  AR-11  to 
be  kept  on  file  in  the  international 
office,  in  addition  to  the  school 
updating  SEVIS  as  required. 

Finally,  the  Service  wishes  to  clarify 
that,  while  the  timely  reporting  and 
update  of  a  student's  address  in  SEVIS 
satisfies  the  alien  student's  requirement 
to  notify  the  Service  of  a  change  of 
address  as  specified  in  8  CFR  265.1. 
such  notification  does  not  necessarily 
exempt  the  student  from  reporting  a 
change  of  address  as  required  by  other 
applicable  regulations,  statutes  or 
programs.  Specifically,  a  nonimmigrant 
student  required  to  report  under  the 
National  Security  Entry-Exit 
Registration  System  (NSEERS),  8  CFR 
264.1(f).  must  report  a  change  of  address 
as  mandated  by  that  program,  in 
addition  to  complying  with  SEVIS 
reporting  requirements. 


XV.  Relating  to  Reporting  Requirements 
of  §  214.3(g)(3) 

One  conunenter  requested  that  the 
requirement  in  section  §  214.3(g)(3)  for 
schools  to  report,  "any  other 
notification  request  made  by  SEVIS  to 
the  DSO  with  respect  to  the  ourent 
status  of  the  student,"  be  removed  based 
on  the  assertion  that  the  requirement  is 
overly  broad. 

The  Service  does  not  adopt  this 
suggestion.  The  primary  purpose  of 
SEVIS  is  to  maintain  complete  and  up- 
to-date  information  on  all  foreign 
students.  For  this  reason,  the  DSO  needs 
to  respond  in  a  timely  fashion  to 
requests  fit>m  the  Service  relating  to  the 
current  status  of  any  particular  student. 

Another  commenter  associated  with 
independent,  secondary  schools  asked 
the  Service  to  consider  allowing  such 
schools  to  report  on  students  only  one 
time  per  year.  The  commenter  stated 
that  it  is  time-consvuning  to  update 
student  records  each  term  because 
students  at  such  schools  register  only 
once  a  year. 

The  Service  does  not  adopt  this 
suggestion.  The  requirement  in  question 
applies  only  to  academic  terms  that  run 
longer  than  6  months.  The  DSO  for  such 
schools  will  be  sent  an  electronic 
message  itom  SEVIS  requesting  the  DSO 
to  verify  that  the  students  are  still 
enrolled.  To  allow  the  DSO  in  such 
schools  to  update  student  records  only 
at  the  time  of  initial  registration  woidd 
imdermine  the  effectiveness  of  SEVIS. 

Another  commenter  stated  that  the 
requirement  of  §  214.3(g)(3)(iii)(C), 
which  requires  schools  to  report  the 
start  date  of  the  student's  next  term,  is 
btirdensome  and  inherently  impossible 
because  it  requires  the  DSO  to  know  the 
student's  intent.  The  Service  does  not 
agree  with  this  commenter.  The  Border 
Security  Act  requires  that  all  schools  to 
report  in  SEVIS  each  academic  term  as 
to  whether  a  student  has  registered  or 
not  registered.  This  requirement  is  one 
of  the  most  essential  requirements  in 
SEVIS  because  it  enables  SEVIS  to 
identify  those  students  who  have  failed 
to  retiun  to  school  following  a  term  or 
vacation. 

Finally,  one  commenter  questioned 
the  effect,  if  any,  that  the  Family 
Educational  Rights  and  Privacy  Act,  20 
U.S.C.  1232g  (FERPA)  has  on  the 
information  collected  and  reported  in 
SEVIS.  Although  FERPA  restricts  the 
ability  of  an  educational  agency  or 
institution  that  accepts  certain  Federal 
funding  to  disclose  personal 
information  contained  in  a  student's 
educational  record,  this  final  rule  makes 
clear  that  FERPA  does  not  relieve  any 
approved  school  or  designated  exchange 
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program  of  the  duty  to  comply  with  the 
SEVIS  reporting  reqiiirements. 

Section  641  of  IIRIRA  requires 
approved  schools  and  designated 
exchange  visitor  programs  to  collect  the 
information  specified  in  section  641(c). 
Section  641(d)  makes  it  clear  that 
schools  may  not  enroll  F  or  M 
nonimmigrant  students  and  that 
exchange  visitor  programs  may  not 
accept  I  nonimmigrants  unless  the 
school  or  exchange  program  collects  the 
information  and  reports  it  to  SEVIS  as 
required. 

The  general  rule  is  that  two  statutes 
that  relate  to  the  same  issue  must  be 
read  so  as  to  give  effect  to  both.  Thus. 
section  641  of  IIRIRA  can  properly  be 
considered  an  exception  to  FERPA,  such 
that  an  educational  agency  or  institution 
does  not  violate  FERPA  by  disclosing 
only  so  much  as  section  641  of  IIRIRA 
requires  the  agency  or  institution  to 
disclose.  Section  641(c)(2)  of  IIRIRA 
expressly  provides  that  FERPA  does  not 
apply  to  F,  J.  or  M  nonimmigrants,  to 
the  extent  that  the  Attorney  General 
determines  that  waiving  FERPA  is 
necessary  to  implement  SEVIS.  The 
Commissioner  has  authority  to  make 
this  determination  on  the  Attorney 
General's  behalf.  That  the  Commissioner 
has  made  this  determination  was 
implicit  in  the  proposed  rule  since  the 
proposed  rule  required  approved 
schools  and  designated  exchange 
programs  to  provide  the  information,  or 
risk  the  loss  of  ability  to  enroll  or  accept 
F,  J,  or  M  nonimmigrants.  The  final  rule 
includes  new  language  in  8  CFR  214.1 
to  make  this  determination  explicit. 
This  new  provision  is  stated  in  §  214.1, 
rather  than  §  214.3  to  make  clear  that 
the  FERPA  waiver  applies  to  J 
nonimmigrants  as  well  as  to  F  and  M 
nonimmigrants. 

XVI.  Dependents  of  F-1  and  M-1 
Nonimmigrants 

Many  commenters  stated  that  F-2,  J- 
2,  and  M-2  nonimmigrants  should  be 
allowed  to  enroll  in  full-time  study, 
without  being  required  to  change  status. 
The  Service  does  not  adopt  this 
suggestion.  The  need  to  monitor 
nonimmigrants  being  educated  and 
trained  in  the  United  States  is  of  vital 
importance  to  the  national  security  of 
the  United  States.  The  value  of  SEVIS 
would  be  undermined  if  the  Service 
were  to  adopt  the  commenters' 
suggestion. 

^her  commenters  suggested  that  the 
Service  remove  the  language 
"avocationai  or  recreational"  from  the 
types  of  study  that  may  be  permitted  by 
F-2  and  M-2  dependents  as  DSOs  may 
have  difficultly  determining  what  study 
is  avocational  or  recreational  and  what 


is  not.  While  the  Service  will  not 
remove  such  language  from  the  rule,  the 
Service  provides  the  following 
clarification.  If  a  student  engages  in 
study  to  pursue  a  hobby  or  if  the  study 
is  that  of  an  occasional,  casual,  or 
recreational  nature,  such  study  may  be 
considered  as  avocational  or 
recreational.  The  concept  of  avocational 
or  recreational  is  not  new.  but  is  a  long- 
standing policy  applied  by  both  the 
DOS  and  the  Service  for  the 
interpretation  of  the  B-l/B-2 
nonimmigrant  visa. 

It  should  be  noted  that  this  regulation 
permits  F-2  and  M-2  nonimmigrants  to 
attend  elementary,  middle  and  high 
school  on  a  full-time  basis.  Furthermore, 
if  a  dependent  of  an  F-1  or  M-1  wishes 
to  pursue  his  or  her  education  full  time, 
beyond  what  is  avocational  or 
recreational,  or  at  the  elementary, 
middle,  or  high  school  level,  he  or  she 
has  the  option  to  change  status  to  that 
of  an  F-1  or  M-1  nonimmigrant. 

One  commenter  requested  that  the 
Service  clarify  the  status  of  those  F-2  or 
M-2  dependents  enrolled  in  a  school  in 
a  full  course  of  study  prior  to  the 
effective  date  of  this  final  rule.  In 
response,  the  Service  will  allow  an  F- 
2  or  M-2  dependent  enrolled  in  a  full 
course  of  study  prior  to  January  1,  2003, 
to  continue  studies  provided  they  apply 
for  a  change  of  status  on  or  before  March 
11,2003. 

Finally,  many  commenters  stated  that 
the  Service  should  allow  F-2  and  M-2 
nonimmigrants  to  be  authorized  for 
employment.  The  existing  regulations, 
§214.2(0(15)  and  (m)(13),  prohibit 
employment  for  F-2  and  M-2 
dependents.  The  Service  did  not 
propose  any  change  relating  to 
employment  authorization  for 
dependents  in  the  proposed  rule  and, 
therefore,  this  suggestion  is  beyond  the 
scope  of  this  rulemaking  proceeding. 
The  Service  will  not  incorporate  any 
changes  relating  to  this  issue  in  the  final 
rule. 

XVn.  Electronic  Filing  Issues 

The  Service  incorporates  many 
processes  electronically  into  SEVIS  and 
that  are  addressed  in  this  final  rule.  For 
example,  the  requirement  to  complete 
and  submit  a  paper  Form  1-538  attached 
to  paper  copies  of  the  Form  1-20  for 
updates  has  been  completely 
eliminated.  Furthermore,  the  Form  1-17 
is  filed  electronically  in  SEVIS  and  fee 
payment  is  made  through  Pay.gov  on 
the  Internet. 

While  SEVIS  is  a  significant  step 
forward  in  the  transformation  to  e-Gov, 
there  remain  certain  processes  related  to 
nonimmigrant  students  that  are  not 
incorporated  into  SEVIS.  primarily 


because  such  processes  are  in  regard  to 
a  broader  range  of  nonimmigrants,  not 
specific  to  F,  M,  or  J  visa  classifications. 
As  noted  in  this  final  rule,  the  Form  I- 
765,  Application  for  Employment 
Authorization,  utilized  for  application 
for  Optional  Practical  Training  and 
other  work  authorization  by  a 
nonimmigrant  student,  is  a  hybrid 
process  that  includes  SEVIS,  but  also 
the  Service's  benefit  application 
process.  Likewise,  the  Form  1-539, 
Application  to  Extend/Change 
Nonimmigrant  Status,  is  utilized  for  the 
M-1  transfer,  M-1  extension,  and  the 
reinstatement  processes.  These  are  also 
hybrid  processes  that  are  used  not 
merely  in  connection  with  SEVIS,  but 
also  for  other  Service  processes. 

The  Service  is  currently  in  the  process 
of  establishing  and  implementing  a  new 
enterprise  architecture  to  its  information 
technology  systems  and  business 
processes  Service-wide.  In  order  to 
further  adjust  business  processes  and 
fully  take  advantage  of  e-Gov  systems 
and  efficiencies,  the  Service  will 
promote  the  electronic  filing  of 
applications.  The  Service  wishes  to  take 
advantage  of  e-Gov  and  the  Internet, 
while  remaining  flexible  in  order  to  best 
utilize  emerging  and  future  technologies 
to  better  serve  the  public.  Accordingly, 
the  Service  hopes  to  be  able  to  offer  e- 
filing  of  the  Form  1-765  in  fiscal  year 
2003,  and  e-filing  of  the  Form  1-539  by 
fiscal  year  2005. 

Currently  the  Form  1-17  is  filed 
electronically,  but  in  accordance  with 
the  Service's  full  certification  rule  for 
SEVIS  (67  FR  60107)  there  are  certain 
supporting  documents  and  signatures 
physically  collected  during  an  on-site 
visit  to  the  school.  The  Service  is 
looking  at  the  potential  to  enhance 
SEVIS  to  accommodate  electronic 
attachments  of  supporting 
documentation  to  the  electronic  Form  I- 
17.  In  addition,  the  Service  will  be 
examining  the  issue  of  electronic 
signatures. 

The  Service  also  wishes  to  note  that 
SEVIS  addresses  more  than  just  the 
collection  of  data  for  monitoring  and 
tracking  of  foreign  students.  In  addition 
to  providing  efficiency  to  the  Service's 
processes  for  the  review  and 
adjudication  of  items  such  as  Form  1-17 
educational  institution  application  and 
reinstatement,  the  system  also  provides 
value-added  features  that  should  prove 
useful  to  the  school  user.  For  example, 
SEVIS  provides  "ticklers"  and  system 
alerts  to  the  school,  such  as  when  a 
foreign  student  is  issued  a  visa  (once 
data  share  with  EKDS  Consular  Affairs  is 
in  effect),  or  when  a  nonimmigrant 
student  enters  through  a  port-of-entry 
(once  data  share  v\rith  entiy  data  is  in 
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effect).  There  are  also  system  alerts  for 
when  a  student  is  coming  to  the  end  of 
their  program,  as  well  as  a  selection  of 
nuimerous  reports  available  to  the  school 
user.  Furthermore,  the  system  provides 
a  search  engine  functionality  to  enable 
direct  queries  based  upon  the  SEVIS  ID# 
frtjm  the  Form  1-20  issued  by  the 
school,  as  well  as  enhanced  search 
capability  to  search  by  multiple 
parameters  and  data  elements. 

Good  Cause  Exception 

This  rule  is  effective  on  January  1, 
2003.  The  Service  finds  that  good  cause 
exists,  under  5  U.S.C  553(d),  for  making 
this  rule  effective  with  less  than  the 
usual  30-day  effective  date.  The  USA 
PATRIOT  Act.  Public  Uw  107-56, 
mandates  that  SEVIS  be  fully 
implemented  and  expanded  prior  to 
January  1,  2003.  Because  of  vital 
national  seciirity  concerns  that 
underpin  the  USA  PATRIOT  Act,  and 
the  Ei^anced  Border  Security  Act, 
Public  Law  107-173,  promulgation  of 
this  rule  with  a  30-day  delayed  effective 
date  would  be  contrary  to  the  public 
interest.  This  final  rule  does  not  vary 
greatly  from  the  proposed  rule 
published  on  May  16,  2002.  Many  of  the 
changes- in  this  final  rule  were  made  at 
the  request  of  the  affected  community. 
As  such  the  final  rule  provides  more 
flexibility  and  imposes  less  of  a  burden 
upon  the  affected  community.  While  the 
Service  will  not  give  the  entire  30-day 
period  prior  to  the  effective  date  of  this 
rule,  the  difference  in  the  amount  of 
time  between  the  date  of  publication  of 
this  rule  and  the  effective  date  of  this 
rule  still  affords  the  affected  commimity 
with  sufficient  notice  for  compliance. 

Regulatory  Flexibility  Act 

The  Commissioner,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although 
some  schools  may  be  considered  small 
entities,  the  use  of  SEVIS  as  a  means  for 
recordkeeping  and  reporting  will 
streamline  the  processes  currently  in 
existence. 

SEVIS  uses  technology  already  in 
place  at  most  schools,  and  has  been 
designed  for  use  over  the  Internet. 
Institutions  need  only  have  access  to  a 
web-browser  to  gain  access  to  the 
Internet  and  will  not  require  any 
software  to  download.  The  Service  will 
not  charge  a  subscriber  or  user  fee  in 
order  to  use  SEVIS.  However,  while 
there  is  no  charge  for  access  to  SEVIS, 
there  might  be  undetermined, 
individual,  organizational  costs  to 


upgrade  vendor  software  or  campus 
information  technology  systems  to  use 
the  batch-method  interface  with  SEVIS. 

The  Service  has  taken  this  cost  into 
account  and  has  developed  SEVIS  to 
utilize  common  standards.  As 
previously  discussed  in  the 
supplementary  information,  schools 
using  SEVIS  will  no  longer  have  to  print 
out,  file,  and  mail  as  many  paper  forms. 
Indeed,  there  should  be  little  to  no 
additional  cost  for  schools  that  do  not 
choose  to  use  the  optional  batch 
processing  capability.  In  fact,  these 
schools  may  experience  some  savings  as 
a  result  of  the  efficiencies  that  SEVIS 
will  provide.  Moreover,  while  the  initial 
monetary  impact  on  schools  that  choose 
to  use  batch  capability  may  be  greater, 
those  schools  might  experience  long- 
term  savings  because  the  automated 
process  of  maintaining  student  records 
for  purposes  of  SEVIS  would  likely 
reduce  futtire  personnel  costs.  These 
decisions  as  to  cost/benefit  tradeoffs 
will  be  up  to  the  discretion  of  each 
school.  Accordingly,  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities  as 
that  term  is  defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expendituire  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  effect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Plaiming  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 


1.  Ptupose  for  Regulation 

For  close  to  twenty  years,  Service 
regulations  have  required  the  use  of  the 
Form  1-20  and  have  required  schools  to 
maintain  records  on  nonimmigrant 
students  eiux)lled  at  their  institution. 
These  regulations  also  have  required 
schools  to  furnish  such  information  to 
the  Service  upon  request.  Schools  have 
been  required  to  maintain  records  and 
updates  on  student  information  such  as 
the  student's  name,  date  and  place  of 
birth,  country  of  citizenship,  address, 
status,  date  of  commencement  of 
studies,  and  a  photocopy  of  the 
student's  Form  1-20.  lliis  final  rule  . 
incorporates  similar  collection  and 
reporting  requirements,  with  some 
additional  information  collection  and 
reporting  procedures  that  are  mandated 
by  IIRIRA,  the  USA  PATRIOT  Act,  and 
the  Enhanced  Border  Security  Act.  This 
rule  is  necessary  to  improve  and 
streamline  the  reporting  and 
recordkeeping  of  F,  J,  and  M 
nonimmigrants  by  establishing  a  process 
for  the  electronic  reporting  DSOs  of 
information  required  to  be  reported  to 
the  Service,  and  providing  clear 
standards  governing  the  maintenance, 
extension  and  reinstatement  of  student 
status^ 

Schools  vdll  be  required  to  report 
some  additional  information  that  they 
were  not  required  to  maintain  in  the 
past,  and  there  are  changes  to  reporting 
requirements  as  a  result  of  the  above 
statutory  authority  and  this  final  rule. 
However,  the  implementation  of  SEVIS 
(an  electronic  and  e-Gov  system) 
mitigates  the  new  elements  and 
frequency  of  reporting.  In  order  to  create 
or  update  any  student  or  exchange 
visitor  related  form  (e.g..  Form  1-20, 
Form  DS-2019),  the  school  or  sponsor 
will  now  access  SEVIS  and  enter  the 
information  electronically.  Thus,  the 
data  is  instantly  collected  in  a  central 
database  before  the  form  is  ever  printed. 
Because  the  information  will  be 
collected  electronically,  there  will  no 
longer  be  a  need  for  multiple  copies  of 
forms.  Neither  the  Service  nor  the  DOS 
will  need  a  separate  paper  copy  for  data 
entry  because  both  agencies  can  access 
SEVIS  in  real  time.  Likewise,  schools 
and  sponsors  will  no  longer  be  required 
to  maintain  their  own  paper  copy  of  the 
record,  because  it  will  be  accessible 
through  SEVIS. 

2.  Assessment  of  Costs 

a.  One-time  transition  costs 
associated  with  continuing  students  and 
exchange  visitors. 

The  Service  has  set  January  30,  2003, 
as  the  date  by  which  all  schools  must 
use  SEVIS  in  order  to  issue  a  new  Form 
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1-20.  However,  in  order  to  allow  schools 
sufficient  time  to  enter  all  current 
students  in  SEVIS,  the  Service  has 
determined  August  1,  2003.  to  be  the 
date  upon  which  all  current  or 
continuing  students  must  be  entered 
into  SEVIS.  unless  such  students  require 
a  new  Form  1-20  because  of  a  reportable 
action  such  as  new  visa  issuance. 

While  some  percentage  of  current  or 
continuing  students  may  graduate  or 
complete  their  programs  prior  to  August 
1,  2003,  those  students  that  are 
continuing  a  course  of  study  as  of 
August  1,  2003,  must  be  entered  into 
SEVIS  by  that  date  and  issued  a  SEVIS 
Form  1-20.  This  requirement  for  schools 
to  input  all  current  or  continuing 
students  will  be  a  one-time  event  in  the 
first  year  for  transition  to  SEVIS. 

The  following  estimate  is  based  upon 
the  amount  of  time  it  would  take  to 
complete  a  Form  1-20  in  order  to  enter 
a  continuing  student  in  SEVIS. 


Continuing  student  reporting 
burden 


a.  Number  of  Continuing  Stu- 
dents   

b.  Number  of  Continuing  Ex- 
ctiange  Visitors  

c.  Numt>er  of  Responses  per 
Respondent 

d.  Hours  per  Response  

e.  Total  One-time  Reporting 
Burden 


f.  Total  Public  Cost 


625.000 

275.000 

1 
52 

468.000 


$4,680,000 


The  following  estimate  is  based  upon 
the  amount  of  time  it  would  take  to 
complete  a  SEVIS  Form  1-20.  This  one- 
time reporting  burden  for  continuing 
students  and  exchange  visitors  is  based 
upon  a  standard  requirement  and 
process  for  each  response.  As  such,  the 
school  or  exchange  program  should  not 
require  much  time  to  familiarize  or 
refresh  themselves  on  the  relevant 
regulatory  provision  and  process.  The 
projected  hours  per  response  were 
derived  by  breaking  the  process  into  two 
basic  components: 


public  cost  estimation  is  based  on  the 
number  of  respondents  (900,000)  x  31 
minutes  (.52  hours)  per  response  x  $10 
(average  hourly  rate). 

The  number  of  applicant  respondents, 
625,000  students,  is  the  Service's  best 
estimate  based  upon  experience, 
statistics,  and  industry  sources  such  as 
the  2001  Open  Doors  Report  on 
International  Educational  Exchange 
produced  by  the  Institute  of 
International  Education.  The  number  of 
applicant  respondents,  275,000 
exchange  visitors,  is  the  best  estimate 
provided  by  the  Department  of  State, 
Office  of  Exchange  Coordination  and 
Designation,  Bureau  of  Educational  and 
Cultiual  Affairs. 

b.  Operational  costs. 

The  Service  has  worked  closely  with 
the  Department  of  State  as  well  as  the 
American  Council  on  Education  (ACE), 
NAFSA-Association  of  International 
Educators,  and  others  to  obtain  their 
views  on  the  availability  of  data, 
frequency  of  collection,  clarity  of 
instructions,  disclosure  and  the  data 
elements  to  be  reported.  In  addition,  the 
educational  community  has  attended 
several  working  group  sessions  and 
high-level  policy  discussions.  As  a 
result  of  these  consultations,  the  Service 
has  incorporated  many  suggestions  in 
the  SEVIS  requirements. 

The  following  estimate  is  based  upon 
the  amount  of  time  it  would  take  to 
complete  a  SEVIS  Form  1-20.  As  the 
information  being  collected  by  SEVIS 
will  differ  for  each  individual 
depending  on  the  event  being  updated, 
the  data  required  for  entry  into  SEVIS 
cannot  be  determined  on  a  consistent 
basis.  As  such,  the  Service  is  using  the 
SEVIS  Form  1-20  as  the  standard,  and 
averaging  the  amount  of  data  entry  in 
SEVIS  per  response  across  initial  SEVIS 
Form  1-20  entry  and  subsequent  update 
response. 


Learning  about  the  Law  and 

ttie  Program  

Data  Collection  and  Input 

Total  Hours  per  Response 


Minutes 


1 .52  hours. 

The  total  one-time  reporting  burden 
was  derived  by  multiplying  the  number 
of  applicant  respondents  (estimated 
continuing  student  plus  estimated 
continuing  exchange  visitors  =  900,000) 
X  frequency  of  response  (1)  x  average 
response  time  of  31  minutes  (.52  hours) 
per  response.  The  estimated  one-time 


1 

30 

'31 


Annual  reporting  burden 

Numt)er  of  Students  

625.000 

Number  of  Exchange  Visitors 
Number  of  Responses  per 

Respondent  

Hours  Der  Resoonse       

275,000 

5 
.333 

Total  Annual  Reporting 

Burden  

Total  Put)lic  Cost  

1,498.500 
$14,985,000 

The  projected  hours  per  response  for 
this  collection  of  information  were 
derived  by  first  breaking  the  process 
into  three  basic  components: 


Learning  atxxjt  the  Law  arKi  ttie 

Program  

Data  Collection  and  Updates  


Minutes 


10 
5 


Minutes 

Adjudication,  notification,  reports  ... 

5 

Total  Hours  per  Response  

20 

The  Service  anticipates  that  the  initial 
data  entry  may  require  30  minutes. 
However,  once  the  records  are  uploaded 
into  SEVIS,  the  updates  and 
maintenance  of  the  information  will 
require  considerably  less  time.  Included 
in  this  estimate  is  time  associated  with 
each  response  for  the  school  or 
exchange  program  to  femiliarize  or 
refresh  themselves  as  to  the  relevant 
regulatory  provision  and  process. 
Unlike  section  (a)  above,  updates  and 
other  processes  beyond  the  initial  data 
entry  of  a  Form  1-20  (or  Form  DS-2019) 
may  be  varied,  and  as  such  may  require 
a  small  amoimt  of  time  to  learn  about 
the  law.  We  estimate  approximately  10 
minutes  for  the  update  of  these  records. 
In  calculating  the  hours  per  response, 
we  considered  both  the  initial  data  entry 
of  the  Form  1-20  and  the  update  of 
information  and  estimated  an  average  of 
20  minutes  per  response.  The  Services 
estimates  5  responses  per  year  for  each 
respondent  based  upon  a  generalization 
that  each  student  will  require  an  initial 
Form  1-20,  the  school  will  likely  need 
to  report  registration  of  the  student 
twice  a  year,  and  there  may  be  one  or 
two  further  responses  such  as  a  change 
of  address,  change  of  major,  or  request 
for  employment. 

The  total  aimUal  reporting  burden 
hoius  was  derived  by  multiplying  the 
number  of  applicant  respondents 
(900,000)  X  fttsquency  of  response  (5)  x 
average  response  time  of  20  minutes 
(.333  hours)  per  response.  The  estimated 
annual  public  cost  estimation  is  based 
on  the  number  of  respondents  (900,000) 
x  20  minutes  (.333  hours)  per  response 
X  $10  (average  hourly  rate). 

c.  SEVIS  Batch  functionality. 

The  use  of  SEVIS  batch  processing  is 
a  choice  to  be  made  voluntarily  by  each 
individual  school.  Therefore,  any  school 
cost  to  create,  purchase,  or  upgrade 
technology  to  use  batch  processing  is  a 
business  decision  to  be  made  by  each 
school  in  context  with  their  business 
processes,  infrastructure,  and  cost/ 
benefit  assessment.  Batch  functionality 
is  an  optional  method  made  available  to 
schools  and  is  not  a  requirement  for 
SEVIS  compliance. 

Other  than  personnel  costs  to  input 
and  update  student  records  in  SEVIS. 
there  is  virtually  no  cost  to  schools  as 
real  time  interactive  capability  only 
requires  that  the  school  have  Internet 
access  and  a  free  browser.  There  is  no 
other  software  necessary  to  use  the  real 
time  interactive  capability  and  there  are 
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or  longer  term  for  managing  their 
international  student  programs  and  for 
properly  reporting  and  updating  records 
in  SEVIS. 


no  recurring  access  fees.  Therefore,  for 
real-time  interactive,  there  is  no 
programming  costs,  server  costs,  and  no 
software  required  to  download  or 
provide  via  CD-ROM,  since  SEVIS  is 
accessed  through  the  Internet  similar  to 
many  commonly  used  Web  sites. 

In  addition,  those  schools  that  do 
elect  to  incur  any  costs  to  create  or 
purchase  software  to  take  advantage  of 
SEVIS  batch  functionality  would  likely 
then  not  incur  personnel  costs  and 
burden  as  described  in  section  (a)  above. 
Batch  functionality  entails  school 
technology  systems  uploading  larger 
amounts  of  data  directly  to  SEVIS.  As 
such,  the  cost  of  the  one-time 
requirement  of  entering  all  continuing 
students  in  SEVIS  may  be  substantially 
reduced  since  existing  electronic 
records  would  be  entered  into  SEVIS  via 
a  batch  system-to-system  upload. 
Furthermore,  any  start-up  and 
maintenance  costs  incurred  by  schools 
using  the  SEVIS  batch  functionality 
might  be  highly  cost  effective  in  the 
longer  term  because,  once  the  electronic 
interfece  is  complete,  the  process  of 
maintaining  student  records  for 
purposes  of  SEVIS  would  be  highly 
automated,  thereby  likely  reducing  the 
future  personnel  costs, 
d.  Estimation  of  Total  Cost 
The  Service  estimates  that  the  total 
cost  to  implement  and  operate  SEVIS 
the  first  year  will  be  approximately  $20 
million.  After  the  initial  implementation 
costs  are  inctured,  the  Service  estimates 
that  the  schools  will  incur  yearly  costs 
of  less  than  $15  million  to  fulfill  their 
ongoing  SEVIS  requirements.  As  schools 
become  more  adept  at  fulfilling  these 
requirements,  the  Service  expects  that 
these  costs  may  drop. 

3.  Assessment  of  Benefits 

SEVIS  implements  IIRIRA,  which 
requires  the  INS  to  collect  ciurent 
information,  on  an  ongoing  basis,  isam 
schools  and  exchange  programs  relating 
to  nonimmigrant  foreign  students  and 
exchange  visitors  during  the  coiu^e  of 
their  stay  in  the  United  States. 
Furthermore,  the  President  issued 
Homeland  Security  Directive  No.  2  (HS 
PDD-02)  that,  in  part,  directs  an  end  to 
the  abuse  of  international  student  status. 
In  addition,  the  USA  PATRIOT  Act 
amended  IIRIRA  to  require  full 
implementation  and  expansion  of  SEVIS 
prior  to  January  1,  2003.  Fiulhennore, 
the  Enhanced  Border  Security  Act  adds 
to  and  clarifies  the  collection  of 
information  and  specifically  requires  an 
educational  institution  to  report  any 
failiu«  of  an  alien  to  enroll  not  later 
than  30  days  after  registration  deadline. 

SEVIS  enables  schools  and  exchange 
program  sponsors  to  transmit  electronic 


information  and  event  notifications,  via 
the  Internet,  to  the  Service  and  DOS 
throughout  a  student  or  exchange 
visitor's  stay  in  the  United  States.  SEVIS 
will  be  informed  of  status  events  for 
students  and  exchange  visitors 
including,  but  not  limited  to,  entry/exit 
data,  changes  of  address,  program 
extensions,  employment  notifications, 
and  changes  in  program  of  study.  SEVIS 
will  also  provide  system  alerts,  event 
notifications,  and  reports  to  the  schools 
and  exchange  programs,  as  well  as  for 
Service  and  DOS  offices. 

Implementation  of  SEVIS  will  revise 
and  enhance  the  process  by  which 
foreign  students  and  exchange  visitors 
gain  admission  to  the  United  States. 
SEVIS  will  increase  the  Service's  ability 
to  track  and  monitor  foreign  students 
and  exchange  visitors  in  order  to  ensiue 
that  they  arrive  in  the  United  States, 
show  up  and  register  at  the  school  or 
exchange  program,  and  properly 
maintain  their  status  during  their  stay  as 
valued  guests  in  this  country.  SEVIS 
provides  a  proper  balance  between 
openness  to  international  students  and 
exchange  visitors  and  the  security 
obtained  by  enforcing  the  law. 

SEVIS  addresses  more  than  the 
collection  of  data  for  monitoring  and 
tracking  of  foreign  students.  In  addition 
to  providing  efficiency  to  Service 
processes  for  the  review  and 
adjudication  of  items  such  as  Form  1-17 
educational  institution  application  and 
reinstatement,  the  system  also  provides 
value-added  features  that  are  useful  to 
the  school.  For  example.  SEVIS 
provides  "ticklers"  and  system  alerts  to 
the  school,  such  as  when  a  foreign 
student  is  issued  a  visa  (once  data  share 
with  DOS  Consular  Affairs  is  in  effect), 
or  when  a  noninunigrant  student  enters 
through  a  port-of-entry  (once  data  share 
with  entry  data  is  in  effect).  There  are 
also  system  alerts  for  when  a  student  is 
coming  to  the  end  of  their  program,  as 
well  as  a  selection  of  numerous  reports 
available  to  the  school  user. 
Furthermore,  the  system  provides  a 
search  engine  functionality  to  enable 
direct  queries  based  upon  the  SEVIS  ID# 
frtam  the  Form  1-20  issued  by  the 
school,  as  well  as  enhanced  search 
capability  to  search  by  multiple 
parameters  and  data  elements.  SEVIS 
itself  includes  many  self-help  features 
for  the  end-user.  Elements  include  an 
online  tutorial,  frequently  asked 
questions,  and  system  help  and  index. 

"This  rule  also  increases  the  number  of 
DSOs  that  a  school  is  authorized  frtim 
five  to  ten  per  school  or  campus.  This 
increase  in  the  number  of  SEVIS 
authorized  DSOs  is  intended  to  provide 
schools  with  greater  flexibility  to 
address  needs  for  personnel  in  the  short 


Another  benefit  and  a  Paperwork 
Reduction  Act  element  is  that  SEVIS 
will  eliminate  the  need  for  and  use  of 
the  Form  1-538  that  formerly  was  used 
by  schools  to  notify  the  Service  in  cases 
of  the  approval  of  an  F-1  for  extension 
or  curricular  practical  training.  The 
former  process  required  a  school  to  mail 
the  Form  1-538  to  a  Service  contractor 
in  London,  KY  for  data  entry.  With 
SEVIS  this  notification  can  be  made  in 
real-time,  through  the  update  of  the 
student's  record  in  SEVIS.  Ultimately,  it 
is  the  intent  of  the  Service  and  DOS  to 
phase  out  the  paper  submission  of  all 
student  and  exchange  visitor  related 
forms  in  favor  of  completely  electronic 
submissions,  updates,  and  reporting. 

4.  Conclusion 

The  Service  believes  that  the  benefits 
of  this  rule  far  outweigh  its  costs.  SEVIS 
will  benefit  both  the  approved  schools 
and  the  Service  by  implementing  an 
effective  e-Gov  system  to  replace  what 
is  currently  a  poorly  performing  paper- 
based  reporting  system.  This  rule 
improves  and  streamlines  the  reporting 
and  recordkeeping  of  F,  J,  and  M 
nonimmigrants  and  provides  clear 
standards  governing  the  maintenance, 
extension  and  reinstatement  of  student 
status.  SEVIS  also  will  be  used  as  a  tool 
for  ensuring  that  F.  J.  and  M 
noninmiigrant  students  are  complying 
with  their  applicable  regulatory 
requirements.  This  rule  will  provide  the 
Service  a  means  of  determining  whether 
nonimmigrant  students  and  exchange 
visitors  are  currently  enrolled  in  an 
approved  course  of  study  or  exchange 
visitor  program.  Thus.  SEVIS  will  serve 
as  means  of  protecting  both  the  public 
and  national  security.  Therefore,  the 
benefits  of  this  rule  outweigh  any 
economic  costs  that  will  be  inciirred 
dvuing  its  implementation  and 
operation. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Govenunent.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  siunmary  impact 
statement. 
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Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

The  Service  is  adding  new  electronic 
reporting  requirements  using  SEVIS. 
which  is  considered  an  information 
collection  under  the  Paperwork 
Reduction  Act.  Accordingly,  this 
information  collection  requirement  has 
been  approved  by  the  Office  of 
Management  and  Budget.  The  OMB 
control  number  for  this  information 
collection  is  1115-0252. 

List  of  Subfects 

8CFRPartl03 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
Information,  Privacy,  Reporting  and 
recordkeeping  requirements. 

8CFRPart214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Reporting  and  recordkeeping 
requirements.  Students. 

8  CFR  Part  248 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS:  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a:  8  U.S.C. 
1101,  1103'  1304.  1356:  31  U.S.C.  9701:  E.O. 
12356.  47  FR  14B74.  15557;  3  CFR.  1982 
C>omp..  p.  166:  8  CFR  part  2. 

§103.7    (Amendedl 

2.  Section  103.7(b)(1)  is  amended  by 
removing  the  entry  for  "Form  1-538" 
from  the  listing  of  fees. 

PART  214— NONIMMIGRANT  CLASSES 

3.  The  authority  citation  for  part  214 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1102.  1103.  1182. 
1184,  1186a.  1187.  1221.  1281.  1282.  1301- 
1.305  and  1372;  set.  643.  Pub.  L.  104-208, 
110  Stat.  3009-708;  se<:tion  141  of  the 
Compad.s  of  Free  Association  with  the 
Federated  States  of  Micronesia  and  the 
Republic  of  the  Marshall  Islands,  and  with 


the  Government  of  Palau,  48  U.S.C.  1901, 
note,  and  1931  note,  respectively;  8  CFR  part 
2. 

4.  Section  214.1  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§  21 4.1     Requirements  for  admission, 
extension,  and  maintenance  of  status. 

***** 

(h)  Education  privacy  and  F.  f,  and  M 
nonimmigrants.  As  authorized  by 
section  641(c)(2)  of  Division  C  of  Pub. 
L.  104-208.  8  U.S.C.  1372.  and  §  2.1(a) 
of  this  chapter,  the  Service  has 
determined  that,  with  respect  to  F  and 
M  nonimmigrant  students  and  } 
nonimmigrant  exchange  visitors, 
waiving  the  provisions  of  the  Family 
Educational  Rights  and  Privacy  Act 
(FERPA),  20  U.S.C.  1232g.  is  necessary 
for  the  proper  implementation  of  8 
U.S.C.  1372.  An  educational  agency  or 
institution  may  not  refuse  to  report 
information  concerning  an  F  or  M 
nonimmigrant  student  or  a ) 
nonimmigrant  exchange  visitor  that  the 
educational  agency  or  institution  is 
required  to  report  under  8  U.S.C.  1372 
and  §  214.3(g)  (or  any  corresponding 
Department  of  State  regulation 
concerning  J  nonimmigrants)  on  the 
basis  of  FERPA  and  any  regulation 
implementing  FERPA.  The  waiver  of 
FERPA  under  this  paragraph  authorizes 
and  requires  an  educational  agency  or 
institution  to  report  information 
concerning  an  F,  J  or  M  nonimmigrant 
that  would  ordinarily  be  protected  by 
FERPA,  but  only  to  the  extent  that  8 
U.S.C.  1372  and  §  214.3(g)  (or  any 
corresponding  Department  of  State 
regulation  concerning  J  nonimmigrants) 
requires  the  educational  agency  or 
institution  to  report  information. 

5.  Section  214.2  is  amended  by; 

a.  Revising  paragraph  (f)(l)(i); 

b.  Adding  new  paragraphs  (f)(l)(iii): 

c.  Revising  paragrapn  (0(3); 

d.  Revising  paragraphs  (f)(4)(i)  and 

(ii): 

e.  Revising  paragraph  (f)(5)(i): 

f.  Revising  paragraph  (0(5)(iv); 

g.  Revising  paragraph  (f)(6)(i) 
introductory  text  and  paragraph 
(f)(6)(i){E); 

h.  Adding  paragraphs  (f)(6)(i)(G)  and 
{0(6)(i)(H); 

i.  Revising  paragraph  (0(6)(iii),  and  by 
adding  a  new  paragraph  (f)(6)(iv); 

j.  Revising  paragrapn  (f)(7): 

k.  Revising  paragraph  (f)(8)(i)  and 
adding  paragraphs  {f)(8)(ii)(A),  (B),  (C). 
and  (D): 

1.  Adding  two  sentences  to  the  end  of 
paragraph  {f)(9)(i); 

m.  Removing  and  reserving 
paragraphs  (f)(9)(ii)(B)  and  (E); 

n.  Revising  paragraphs  (f)(9)(ii)(D), 
(f)(9)(ii)(F)(l),and(n{9)(iii): 


o.  Revising  paragraph  (f)(10) 
introductory  text; 

p.  Revising  paragraph  (f)(10)(i); 

q.  Revising  paragraphs  (f)(10){ii)(A) 
and  (B); 

r.  Revising  the  paragraph  heading  for 
paragraph  (f)(10)(ii)(D): 

s.  Adding  a  new  paragraph 
(f)(10)(ii)(E); 

t.  Revising  paragraph  (f)(ll)(ii); 

u.  Revising  paragraph  (f)(12); 

v.  Revising  paragraphs  (f)(15)  and 
(f)(16);  and  by 

w.  Adding  a  new  paragraph  (f)(17). 

The  additions  and  revisions  read  as 
follows: 

§  21 4.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(f)*  *  * 

(D*  *  * 

(i)  Eligibility  for  admission.  A 
nonimmigrant  student  may  be  admitted 
into  the  United  States  in  nonimmigrant 
status  imder  section  101(a)(15)(F)  of  the 
Act,  if: 

(A)  The  student  presents  a  SEVIS 
Form  1-20  issued  in  his  or  her  own 
name  by  a  school  approved  by  the 
Service  for  attendance  by  F-1  foreign 
students.  (In  the  alternative,  for  a 
student  seeking  admission  prior  to 
August  1,  2003,  the  student  may  present 
a  currently-valid  Form  I-20A-B/I-20ID. 
if  that  fomi  was  issued  by  the  school 
prior  to  January  30,  2003); 

(B)  The  student  has  documentary 
evidence  of  financial  support  in  the 
amount  indicated  on  the  SEVIS  Form  I- 
20  (or  the  Form  I-20A-B/I-20ID); 

(C)  For  students  seeking  initial 
admission  only,  the  student  intends  to 
attend  the  school  specified  in  the 
student's  visa  (or,  where  the  student  is 
exempt  from  the  requirement  for  a  visa, 
the  school  indicated  on  the  SEVIS  Form 
1-20  (or  the  Form  1-20A-B/I-20ID)):  and 

(D)  In  the  case  of  a  student  who 
intends  to  study  at  a  public  secondary 
school,  the  student  has  demonstrated 
that  he  or  she  has  reimbursed  the  local 
educational  agency  that  administers  the 
school  for  the  full,  unsubsidized  per 
capita  cost  of  providing  education  at  the 
school  for  the  period  of  the  student's 
attendance. 
***** 

(iii)  Use  of  SEVIS.  On  January  30, 
2003,  the  use  of  the  Student  and 
Exchange  Visitor  Information  System 
(SEVIS)  will  become  mandatory  for  the 
issuance  of  any  new  Form  1-20.  A 
student  or  dependent  who  presents  a 
non-SEVIS  Form  1-20  issued  on  or  after 
January  30,  2003,  will  not  be  accepted 
for  admission  to  the  United  States.  Non- 
SEVIS  Forms  1-20  issued  prior  to 
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January  30,  2003,  will  continue  to  be 
acceptable  until  August  1,  2003. 
However,  schools  must  issue  a  SEVIS 
Form  1-20  to  any  current  student 
requiring  a  reportable  action  (e.g., 
extension  of  status,  practical  training, 
and  requests  for  employment 
authorization)  or  a  new  Form  1-20,  or 
for  any  aliens  who  must  obtain  a  new 
nonimmigrant  student  visa.  As  of 
August  1,  2003,  the  records  of  all 
current  or  continuing  students  must  be 
entered  in  SEVIS. 
***** 

(3)  Admission  of  the  spouse  and 
minor  children  of  an  F-1  student.  The 
spouse  and  minor  children  . 
accompanying  an  F-1  student  are 
eligible  for  achnission  in  F-2  status  if 
the  student  is  admitted  in  F-1  status. 
The  spouse  and  minor  children 
following-to-join  an  F-1  student  are 
eligible  for  admission  to  the  United 
States  in  F-2  status  if  they  are  able  to 
demonstrate  that  the  F-1  student  has 
been  admitted  and  is,  or  will  be  within 
30  days,  enrolled  in  a  full  course  of 
study,  or  engaged  in  approved  practical 
training  following  completion  of 
studies.  In  either  case,  at  the  time  they 
seek  admission,  the  eligible  spouse  and 
minor  children  of  an  F-1  student  with 
a  SEVIS  Form  1-20  must  individually 
present  an  original  SEVIS  Form  1-20 
issued  in  the  name  of  each  F-2 
dependent  issued  by  a  school 
authorized  by  the  Service  for  attendance 
by  F-1  foreign  students.  Prior  to  August 
1,  2003,  if  exigent  circumstances  are 
demonstrated,  the  Service  will  allow  the 
dependent  of  an  F-1  student  in 
possession  of  a  SEVIS  Form  1-20  to 
enter  the  United  States  using  a  copy  of 
the  F-1  student's  SEVIS  Form  1-20.  (In 
the  alternative,  for  dependents  seeking 
admission  to  the  United  States  prior  to 
August  1,  2003,  a  copy  of  the  F-1 
student's  ciurent  Form  I-20ID  issued 
prior  to  January  30,  2003,  with  proper 
endorsement  by  the  DSO  will  satisfy 
this  requirement.)  A  new  SEVIS  Form  I- 
20  (or  Form  I-20A-B)  is  required  for  a 
dependent  where  there  has  been  any 
substantive  change  in  the  F-1  student's 
current  information. 

(4)*  *  * 

(i)  A  current  SEVIS  Form  1-20  (or,  for 
readmission  prior  to  August  1,  2003,  a 
current  Form  I-20ID  which  was  issued 
prior  to  January  30,  2003),  properly 
endorsed  by  the  DSO  for  reentry  if  there 
has  been  no  substantive  change  to  the 
most  recent  Form  1-20  information;  or 

(ii)  A  new  SEVIS  Form  1-20  (or.  for 
readmission  prior  to  August  1,  2003,  a 
new  Form  I-20ID  which  was  issued 
prior  to  January  30,  2003),  if  there  has 
been  a  substantive  change  in  the 


information  on  the  student's  most  recent 
Form  1-20  information,  such  as  in  the 
case  of  a  student  who  has  changed  the 
major  area  of  study,  who  intends  to 
transfer  to  another  Service  approved 
institution  or  who  has  advanced  to  a 
higher  level  of  study. 

(5)*  *  * 

(i)  General.  Except  for  border 
commuter  students  covered  by  the 
provisions  of  paragraph  (f)(18)  of  this 
section,  an  F-1  student  is  admitted  for 
duration  of  status.  Duration  of  status  is 
defined  as  the  time  during  which  an  F- 
1  student  is  pursuing  a  fidl  course  ef 
study  at  an  educational  institution 
approved  by  the  Service  for  attendance 
by  foreign  students,  or  engaging  in 
authorized  practical  training  following 
completion  of  studies,  except  that  an  F- 
1  student  who  is  admitted  to  attend  a 
public  high  school  is  restricted  to  an 
aggregate  of  12  months  of  study  at  any 
public  high  school{s).  An  F-1  student 
may  be  admitted  for  a  period  up  to  30 
days  before  the  indicated  report  date  or 
program  start  date  listed  on  Form  1-20. 
The  student  is  considered  to  be 
maintaining  status  if  he  or  she  is  making 
normal  progress  toward  completing  a 
course  of  study. 
***** 

(iv)  Preparation  for  departure.  An  F- 
1  student  who  has  completed  a  course 
of  study  and  any  authorized  practical 
training  following  completion  of  studies 
will  be  allowed  an  additional  60-day 
period  to  prepare  for  departure  from  the 
United  States  or  to  transfer  in 
accordance  with  paragraph  (f)(8)  of  this 
section.  An  F-1  student  authorized  by 
the  DSO  to  withdraw  from  classes  will 
be  allowed  a  15-day  period  for 
departiu'e  from  the  United  States. 
However,  an  F-1  student  who  fails  to 
maintain  a  full  course  of  study  vdthout 
the  approval  of  the  DSO  or  otherwise 
fails  to  maintain  status  is  not  eligible  for 
an  additional  period  for  departiue. 
***** 

(6)*   *   * 

(i)  General.  Successful  completion  of 
the  full  course  of  study  must  lead  to  the 
attainment  of  a  specific  educational  or 
professional  objective.  A  course  of  study 
at  an  institution  not  approved  for 
attendance  by  foreign  students  as 
provided  in  §  214.3(a)(3)  does  not  satisfy 
this  requirement.  A  "full  course  of 
study"  as  required  by  section 
101(a)(15)(F)(i)  of  the  Act  means: 
***** 

(E)  Study  in  a  ciuriculum  at  an 
approved  private  elementary  or  middle 
school  or  public  or  private  academic 
high  school  which  is  certified  by  a 
designated  school  official  to  consist  of 
class  attendance  for  not  less  than  the 


minimnm  niunber  of  hours  a  week 
prescribed  by  the  school  for  normal 
progress  toward  graduation. 

***** 

(G)  For  F-1  students  enrolled  in 
classes  for  credit  or  classroom  hours,  no 
more  than  the  equivalent  of  one  class  or 
three  credits  per  session,  term,  semester, 
trimester,  or  quarter  may  be  counted 
toward  the  full  course  of  study 
requirement  if  the  class  is  taken  on-line 
or  through  distance  education  and  does 
not  require  the  student's  physical 
attendance  for  classes,  examination  or 
other  purposes  integral  to  completion  of 
the  class.  An  on-line  or  distance 
education  course  is  a  course  that  is 
offered  principally  through  the  use  of 
television,  audio,  or  computer 
transmission  including  open  broadcast, 
closed  circuit,  cable,  microwave,  or 
satellite,  audio  conferencing,  or 
computer  conferencing.  If  the  F-1 
student's  course  of  study  is  in  a 
language  study  program,  no  on-line  or 
distance  education  classes  may  be 
considered  to  count  toward  a  student's 
full  course  of  study  reouirement. 

(H)  On-campus  employment  pursuant 
to  the  terms  of  a  scholarship, 
fellowship,  or  assistantship  is  deemed 
to  be  part  of  the  academic  program  of  a 
student  otherwise  taking  a  full  course  of 
study, 
***** 

(iii)  Reduced  course  load.  The 
designated  school  official  may  allow  an 
F-1  student  to  engage  in  less  than  a  full 
course  of  study  as  provided  in  this 
paragraph  (f)(6)(iii).  Except  as  otherwise 
noted,  a  reduced  course  load  must 
consist  of  at  least  six  semester  or  quarter 
hours,  or  half  the  clock  hours  required 
for  a  full  course  of  study.  A  student  who 
drops  below  a  full  coiu^e  of  study 
without  the  prior  approval  of  the  DSO 
will  be  considered  out  of  status.  On- 
campus  employment  pursuant  to  the 
terms  of  a  scholarship,  fellowship,  or 
assistantship  is  deemed  to  be  pari  of  the 
academic  program  of  a  student 
otherwise  taking  a  full  course  of  study. 
(A)  Academic  difficulties.  The  DSO 
may  authorize  a  reduced  course  load  on 
account  of  a  student's  initial  difficulty 
with  the  English  language  or  reading 
requirements,  xmfamiliarity  with  U.S. 
teaching  methods,  or  improper  course 
-  level  placement.  The  student  must 
resume  a  full  course  of  study  at  the  next 
available  term,  session,  or  semester, 
excluding  a  summer  session,  in  order  to 
maintain  student  status.  A  student 
previously  authorized  to  drop  below  a 
full  course  of  study  due  to  academic 
difficulties  is  not  eligible  for  a  second 
authorization  by  the  DSO  due  to 
academic  difficulties  while  pursuing  a 
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course  of  study  at  that  program  level.  A 
student  authorized  to  drop  below  a  full 
course  of  study  for  academic  difficulties 
while  pursuing  a  course  of  study  at  a 
particular  program  level  may  still  be 
authorized  for  a  reduced  course  load 
due  to  an  illness  medical  condition  as 
provided  for  in  paragraph  (B)  of  this 
section. 

(B)  Medical  conditions.  The  DSO  may 
authorize  a  reduced  course  load  (or,  if 
necessary,  no  course  load)  due  to  a 
student's  temporary  illness  or  medical 
condition  for  a  period  of  time  not  to 
exceed  an  aggregate  of  12  months  while 
the  student  is  pursuing  a  course  of  study 
at  a  particular  program  level.  In  order  to 
authorize  a  reduced  course  load  based 
upon  a  medical  condition,  the  student 
must  provide  medical  documentation 
from  a  licensed  medical  doctor,  doctor 
of  osteopathy,  or  licensed  clinical 
psychologist,  to  the  DSO  to  substantiate 
the  illness  or  medical  condition.  The 
student  must  provide  current  medical 
documentation  and  the  DSO  must 
reauthorize  the  drop  below  full  course 
of  study  each  new  term,  session,  or 
semester.  A  student  previously 
authorized  to  drop  below  a  full  course 
of  study  due  to  illness  or  medical 
condition  for  an  aggregate  of  1 2  months 
may  not  be  authorized  by  a  DSO  to 
reduce  his  or  her  course  load  on 
subsequent  occasions  while  pursuing  a 
course  of  study  at  the  same  program 
level.  A  student  may  be  authorized  to 
reduce  course  load  for  a  reason  of 
illness  or  medical  condition  on  more 
than  one  occasion  while  pursuing  a 
course  of  study,  so  long  as  the  aggregate 
period  of  that  authorization  does  not 
exceed  12  months. 

(C)  Completion  of  course  of  study. 
The  DSO  may  authorize  a  reduced 
course  load  in  the  students  final  term, 
semester,  or  session  if  fewer  courses  are 
needed  to  complete  the  course  of  study. 
If  the  student  is  not  required  to  take  any 
additional  courses  to  satisfy  the 
requirements  for  completion,  but 
continues  to  be  erut)lled  for 
administrative  purposes,  the  student  is 
considered  to  have  completed  the 
course  of  study  and  must  take  action  to 
maintain  status.  Such  action  may 
include  application  for  change  of  status 
or  departure  from  the  U.S. 

(D)  Reporting  requirements  for  non- 
SEVIS  schools.  A  DSO  must  report  to 
the  Service  any  student  who  is 
authorized  to  reduce  his  or  her  course 
load.  Within  21  days  of  the 
authorization,  the  DSO  must  send  a 
photocopy  of  the  student's  current  Form 
I-20ID  along  with  Form  1-538  to 
Service's  data  processing  center 
indicating  the  date  and  reason  that  the 
student  was  authorized  to  drop  below 


full  time  status.  Similarly,  the  DSO  will 
report  to  the  Service  no  more  than  21 
days  after  the  student  has  resumed  a  full 
course  of  study  by  submitting  a  current 
copy  of  the  students'  Form  I-20ID  to  the 
Service's  data  processing  center 
indicating  the  date  a  full  course  of  study 
was  resumed  and  the  new  program  end 
date  with  Form  1-538,  if  applicable. 

(E)  SEV7S  reporting  requirements.  In 
order  for  a  student  to  be  authorized  to 
drop  below  a  full  course  of  study,  the 
DSO  must  update  SEVIS  prior  to  the 
student  reducing  his  or  her  coiuse  load. 
The  DSO  must  update  SEVIS  with  the 
date,  reason  for  authorization,  and  the 
start  date  of  the  next  term  or  session. 
The  DSO  must  also  notify  SEVIS  within 
21  days  of  the  student's  commencement 
of  a  full  course  of  study.  If  an  extension 
of  the  program  end  date  is  required  due 
to  the  drop  below  a  full  course  of  study, 
the  DSO  must  update  SEVIS  by 
completing  a  new  SEVIS  Form  1-20 
with  the  new  program  end  date  in 
accordance  with  paragraph  (f)(7)  of  this 
section. 

(iv)  Concurrent  enrollment.  An  F-1 
student  may  be  enrolled  in  two  different 
Service-approved  schools  at  one  time  as 
long  as  the  combined  enrollment 
amounts  to  a  full  time  course  of  study. 
In  cases  where  a  student  is  concurrently 
enrolled,  the  school  from  which  the 
student  will  earn  his  or  her  degree  or 
certification  should  issue  the  Form  1-20, 
and  conduct  subsequent  certifications 
and  updates  to  the  Form  1-20.  The  DSO 
from  this  school  is  also  responsible  for 
all  of  the  reporting  requirements  to  the 
Service.  In  instances  where  a  student  is 
eiuolled  in  programs  with  different  full 
course  of  study  requirements  [e.g.,  clock 
hours  vs.  credit  hours),  the  DSO  is 
permitted  to  determine  what  constitutes 
a  full  time  course  of  study. 

(7)  Extension  of  stay. — 

(i)  General.  An  F-1  student  who  is 
admitted  for  duration  of  status  is  not 
required  to  apply  for  extension  of  stay 
as  long  as  the  student  is  maintaining 
status  and  making  normal  progress 
toward  completion  of  his  or  her 
educational  objective.  An  F-1  student 
who  is  currently  maintaining  status  and 
making  normal  progress  toward 
completing  his  or  her  educational 
objective,  but  who  is  unable  to  complete 
his  or  her  course  of  study  by  the 
program  end  date  on  the  Form  1-20, 
must  apply  prior  to  the  program  end 
date  for  a  program  extension  pursuant  to 
paragraph  (f)(7)(iii)  of  this  section. 

(ii)  fleport  date  and  program 
completion  date  on  Form  1-20.  When 
determining  the  report  date  on  the  Form 
1-20,  the  DSO  may  choose  a  reasonable 
date  to  accommodate  a  student's  need  to 
be  in  attendance  for  required  activities 


at  the  school  prior  to  the  actual  start  of 
classes.  Such  required  activities  may 
include,  but  are  not  limited  to,  research 
projects  and  orientation  sessions. 
However,  for  piu-poses  of  employment, 
the  DSO  may  not  indicate  a  report  date 
more  than  30  days  prior  to  the  start  of 
classes.  When  determining  the  program 
completion  date  on  Form  1-20,  the  DSO 
should  make  a  reasonable  estimate 
based  upon  the  time  an  average  student 
would  need  to  complete  a  similar 
program  in  the  same  discipline. 

(iii)  Program  extension  for  students  in 
lawful  status.  An  F-1  student  who  is 
unable  to  meet  the  program  completion 
date  on  the  Form  1-20  may  be  granted 
an  extensioh  by  the  DSO  if  the  DSO 
certifies  that  the  student  has  continually 
maintained  status  and  that  the  delays 
are  caused  by  compelling  academic  or     . 
medical  reasons,  such  as  changes  of 
major  or  research  topics,  unexpected 
research  problems,  or  documented 
illnesses.  Delays  caused  by  academic 
probation  or  suspension  are  not 
acceptable  reasons  for  program 
extensions.  A  DSO  may  not  grant  an 
extension  if  the  student  did  not  apply 
for  an  extension  until  after  the  program 
end  date  noted  on  the  Form  1-20.  An  F- 
1  student  who  is  unable  to  complete  the 
educational  program  within  the  time 
listed  on  Form  1-20  and  who  is 
ineligible  for  program  extension 
pursuant  to  this  paragraph  (f)(7)  is 
considered  out  of  status.  If  eligible,  the 
student  may  apply  for  reinstatement 
under  the  provisions  of  paragraph  (f)(16) 
of  this  section. 

(iv)  Notification.  Upon  granting  a 
program  extension,  a  DSO  at  a  non- 
SEVIS  school  must  immediately  submit 
notification  to  the  Service's  data 
processing  center  using  Form  1-538  and 
the  top  page  of  Form  I-20A-B  showing 
the  new  program  completion  date.  For 
a  school  enrolled  in  SEVIS,  a  DSO  may 
grant  a  program  extension  only  by 
updating  SEVIS  and  issuing  a  new  Form 
1-20  reflecting  the  current  program  end 
date.  A  DSO  may  grant  an  extension  any 
time  prior  to  the  program  end  date  listed 
on  the  student's  original  Form  1-20. 

(8)*   *   * 

(i)  A  student  who  is  maintaining 
status  may  transfer  to  another  Service 
approved  school  by  following  the 
notification  procedure  prescribed  in 
paragraph  (f)(8)(ii)  of  this  section. 
However,  an  F-1  student  is  not 
permitted  to  remain  in  the  United  States 
when  transferring  between  schools  or 
programs  unless  the  student  will  begin 
classes  at  the  transfer  school  or  program 
within  5  months  of  transferring  out  of 
the  current  school  or  within  5  months 
of  the  program  completion  date  on  his 
or  her  current  Form  1-20,  whichever  is 
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earlier.  In  the  case  of  an  F-1  student 
authorized  to  engage  in  post-completion 
optional  practical  training  (OPT),  the 
student  must  be  able  resume  classes 
within  5  months  of  transferring  out  of 
the  school  that  recommended  OPT  or 
the  date  the  OPT  authorization  ends, 
whichever  is  earlier.  An  F-1  student 
who  was  not  pursuing  a  full  coiuse  of 
study  at  the  school  he  or  she  was  last 
authorized  to  attend  is  ineligible  for 
school  transfer  and  must  apply  for 
reinstatement  under  the  provisions  of 
paragraph  (f)(16)  of  this  section,  or.  in 
the  alternative,  may  depart  the  country 
and  return  as  an  initial  entry  in  a  new 
F-1  nonimmigrant  status. 

(ii)*  *  * 

(A)  Non-SEVIS  School  to  Non-SEVIS 
school.  To  transfer  from  one  non-SEVIS 
school  to  a  different  non-SEVIS  school, 
the  student  must  first  notify  the  school 
he  or  she  is  attending  of  the  intent  to 
transfer,  then  obtain  a  Form  1-20  issued 
in  accordance  with  the  provisions  of  8 
CFR  214. 3(k)  from  the  school  to  which 
he  or  she  intends  to  transfer.  Prior  to 
issuance  of  any  Form  1-20,  the  DSO  at 
the  transfer  school  is  responsible  for 
determining  that  the  student  has  been 
maintaining  status  at  his  or  her  current 
school  and  is  eligible  for  transfer  to  the 
new  school.  The  transfer  will  be  effected 
only  if  the  student  completes  the 
Student  Certification  portion  of  the 
Form  1-20  and  returns  the  form  to  a 
DSO  of  the  transfer  school  within  15 
days  of  the  program  start  date  listed  on 
Form  1-20.  Upon  receipt  of  the  student's 
Form  1-20  the  DSO  must  note  "transfer 
completed  on  (date)"  in  the  space 
provided  for  the  DSO's  remarks,  thereby 
acknowledging  the  student's  attendance 
at  the  transfer  school;  return  the  Form 
1-20  to  the  student;  submit  the  School 
copy  of  the  Form  1-20  to  Service's  Data 
Processing  Center  within  30  days  of 
receipt  from  the  student;  and  forward  a 
photocopy  of  the  school  copy  to  the 
school  from  which  the  student 

(B)  Non-SEVIS  school  to  SEVIS 
school.  To  transfer  from  a  non-SEVIS 
school  to  a  SEVIS  school,  the  student 
must  first  notify  the  school  he  or  she  is 
attending  of  the  intent  to  transfer,  then 
obtain  a  SEVIS  Form  1-20  issued  in 
accordance  with  the  provisions  of  8  CFR 
214. 3(k)  from  the  school  to  which  he  or 
she  intends  to  transfer.  Prior  to  issuance 
of  any  Form  1-20,  the  DSO  at  the 
transfer  school  is  responsible  for 
determining  that  the  student  has  been 
maintaining  status  at  his  or  her  cxirrent 
school  and  is  eligible  for  transfer  to  the 
new  school.  Once  the  transfer  school 
has  issued  the  SEVIS  Form  1-20  to  the 
student  indicating  a  transfer,  the 
transfer  school  becomes  responsible  for 


updating  and  maintaining  the  student's 
record  in  SEVIS.  The  student  is  then 
required  to  notify  the  DSO  at  the 
transfer  school  within  15  days  of  the 
program  start  date  listed  on  SEVIS  Form 
1-20.  Upon  notification  that  the  student 
is  enrolled  in  classes,  the  DSO  of  the 
transfer  school  must  update  SEVIS  to 
reflect  the  student's  registration  and 
current  address,  thereby  acknowledging 
that  the  student  has  completed  the 
transfer  process.  In  the  remarks  section 
of  the  student's  SEVIS  Form  1-20.  the 
DSO  must  note  that  the  transfer  has 
been  completed,  including  the  date,  and 
return  the  form  to  the  student.  The 
transfer  is  effected  when  the  transfer 
school  updates  SEVIS  indicating  that 
the  student  has  registered  in  classes 
within  the  30  days  required  by 
§214.3(g)(3)(iii). 

(C)  SEVIS  school  to  SEVIS  school.  To 
transfer  bom  a  SEVIS  school  to  a  SEVIS 
school  the  student  must  first  notify  his 
or  her  current  school  of  the  intent  to 
transfer  and  must  indicate  the  school  to 
which  he  or  she  intends  to  transfer. 
Upon  notification  by  the  student,  the 
current  school  will  update  the  student's 
record  in  SEVIS  as  a  "transfer  out"  and 
indicate  the  school  to  which  the  student 
intends  to  transfer,  and  a  release  date. 
The  release  date  will  be  the  ciurent 
semester  or  session  completion  date,  or 
the  date  of  expected  transfer  if  earlier 
than  the  established  academic  cycle. 
The  current  school  will  retain  control 
over  the  student's  record  in  SEVIS  until 
the  student  completes  the  current  term 
or  reaches  the  release  date.  At  the 
request  of  the  student,  the  DSO  of  the 
current  school  may  cancel  the  transfer 
request  at  any  time  prior  to  the  release 
date.  As  of  the  release  date  specified  by 
the  current  DSO,  the  transfer  school  wrill 
be  granted  full  access  to  the  student's 
SEVIS  record  and  then  becomes 
responsible  for  that  student.  The  current 
school  conveys  authority  and 
responsibility  over  that  student  to  the 
transfer  school,  and  vtrill  no  longer  have 
full  SEVIS  access  to  that  student's 
record.  As  such,  a  transfer  request  may 
not  be  cancelled  by  the  cvurent  DSO 
after  the  release  date  has  been  reached. 
After  the  release  date,  the  transfer  DSO 
must  complete  the  transfer  of  the 
student's  record  in  SEVIS  and  may  issue 
a  SEVIS  Form  1-20.  The  student  is  then 
required  to  contact  the  DSO  at  the 
transfer  school  within  15  days  of  the 
program  start  date  listed  on  the  SEVIS 
Form  1-20.  Upon  notification  that  the 
student  is  enrolled  in  classes,  the  DSO 
of  the  transfer  school  must  update 
SEVIS  to  reflect  the  student's 
registration  and  current  address,  thereby 
ac^owledging  that  the  student  has 


completed  the  transfer  process.  In  the 
remarks  section  of  the  student's  SEVIS 
Form  1-20,  the  DSO  must  note  that  the 
transfer  has  been  completed,  including 
the  date,  and  retiun  the  form  to  the 
student.  The  transfer  is  effected  when 
the  transfer  school  notifies  SEVIS  that 
the  student  has  enrolled  in  classes  in 
accordance  with  the  30  days  required  by 
§214.3(g)(3)(iii). 

(D)  SEVIS  school  to  non-SEVIS 
school.  To  transfer  from  a  SEVIS  school 
to  a  non-SEVIS  school,  the  student  must 
first  notify  his  or  her  current  school  of 
the  intent  to  transfer  and  must  indicate 
the  school  to  which  he  or  she  intends 
to  transfer.  Upon  notification  by  the 
student,  the  current  school  will  update 
the  student's  sUtus  in  SEVIS  as  "a 
transfer  out",  enter  a  "release"  or 
expected  transfw  date,  and  update  the 
transfer  school  as  "non-SEVIS."  The 
student  must  then  notify  the  school  to 
which  the  he  or  she  intends  to  transfer 
of  his  or  her  intent  to  enroll.  After  the 
student  has  completed  his  or  her  cmrent 
term  or  session,  or  has  reached  the 
expected  transfer  date,  the  DSO  at  the 
current  school  will  no  longer  have  frill 
access  to  the  student's  SEVIS  record.  At 
this  point,  if  the  student  has  notified  the 
transfer  school  of  his  or  her  intent  to 
transfer,  and  the  transfer  school  has 
determined  that  the  student  has  been 
maintaining  status  at  his  or  her  current 
school,  the  transfer  school  may  issue  the 
student  a  Form  1-20.  The  transfer  will 
be  effected  only  if  the  student  completes 
the  Student  Certification  portion  of  the 
Form  1-20  and  returns  the  form  to  a 
designated  school  official  of  the  transfer 
school  within  15  days  of  the  program    . 
start  date  listed  on  Form  1-20.  Upon 
receipt  of  the  student's  Form  1-20  the 
DSO  must  do  as  follows:  note  "transfer 
completed  on  (date)"  in  the  space 
provided  for  the  DSO's  remarks,  thereby 
acknowledging  the  student's  attendance; 
return  the  Form  1-20  to  the  student; 
submit  the  school  copy  of  the  Form  I- 
20  to  the  Service's  data  processing 
center  within  30  days  of  receipt  from 
the  student;  and  forward  a  photocopy  of 
the  school  copy  to  the  school  from 
which  the  student  transferred. 
•        •        *        •        * 

(9)*   *   * 

(i)  *  *  *  In  the  case  of  a  transfer  in 
SEVIS.  the  student  may  only  engage  in 
on-campus  employment  at  the  school 
having  jurisdiction  over  the  student's 
SEVIS  record.  Upon  initial  entry  to 
begin  a  new  course  of  study,  an  F-1 
student  may  not  begin  on-campus 
employment  more  than  30  days  prior  to 
the  actual  stari  of  classes. 

(ii)*  •  * 
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(B)  Reserved. 

***** 

(D)  Procedure  for  off-campus 
employment  authorization  due  to  severe 
economic  hardship.  The  student  must 
request  a  recommendation  from  the 
DSO  for  off-campus  employment.  The 
DSO  at  a  non-SEVIS  school  must  make 
such  a  certification  on  Form  1-538. 
Certification  by  Designated  School 
Official.  The  DSO  of  a  SEVIS  school 
must  complete  such  certification  in 
SEVIS.  The  DSO  may  recommend  the 
student  for  work  off-campus  for  one 
year  intervals  by  certifying  that: 

{!)  The  student  has  been  in  F-1  status 
for  one  full  academic  year: 

[2)  The  student  is  in  good  standing  as 
a  student  and  is  carrying  a  full  course 
of  study  as  defined  in  paragraph  (f)(6)  of 
this  section: 

[3)  The  student  has  demonstrated  that 
acceptance  of  employment  will  not 
interfere  with  the  student's  carrying  a 
full  course  of  study:  and 

[4)  The  student  has  demonstrated  that 
the  employment  is  necessary  to  avoid 
severe  economic  hardship  due  to 
unforeseen  circumstances  beyond  the 
student's  control  pursuant  to  paragraph 
(f)(9)(ii)(C)  of  this  section  and  has 
demonstrated  that  employment  under 
paragraph  (0(9)(i)  of  this  section  is 
unavailable  or  otherwise  insufficient  to 
meet  the  needs  that  have  arisen  as  a 
result  of  the  unforeseen  circiunstances.. 

(E)  Reserved. 

(F)  *  *  * 

(1)  The  applicant  should  submit  the 
economic  hardship  application  for 
employment  authorization  on  Form  I- 
765,  with  the  fee  required  by  8  CFR 
103.7(b)(1).  to  the  service  center  having 
jurisdiction  over  his  or  her  place  of 
residence.  Applicants  at  a  non-SEVIS 
school  should  submit  Form  1-20,  Form 
1-538.  and  any  other  supporting 
materials  such  as  affidavits  which 
further  detail  the  unforeseen 
circumstances  that  require  the  student 
to  seek  employment  authorization  and 
the  unavailability  or  insufficiency  of 
employment  under  paragraph  (f)(9)(i)  of 
this  section.  Students  enrolled  in  a 
SEVIS  school  should  submit  the  SEVIS 
Form  1-20  with  the  employment  page 
demonstrating  the  DSO's  comments  and 
certification. 
***** 

(iii)  Internship  with  an  international 
organization.  A  bona  fide  F-1  student 
who  has  been  offered  employment  by  a 
recognized  international  organization 
within  the  meaning  of  the  International 
Organization  Immunities  Act  (59  Stat. 
669)  must  apply  for  employment 
authorization  to  the  service  center 
having  jiuisdiction  over  his  or  her  place 


of  residence.  A  student  seeking 
employment  authorization  under  this 
provision  is  required  to  present  a 
written  certification  from  the 
international  organization  that  the 
proposed  employment  is  within  the 
scope  of  the  organization's  sponsorship, 
Form  1-20  ID  or  SEVIS  Form  1-20  with 
employment  page  completed  by  DSO 
certifying  eligibility  for  employment, 
and  a  completed  Form  1-765,  with 
required  fee  as  contained  in 
§  103.7(b)(1)  of  this  chapter. 

(10)  Practical  training.  Practical 
training  may  be  authorized  to  an  F-1 
student  who  has  been  lawfully  enrolled 
on  a  full  time  basis,  in  a  Service- 
approved  college,  university, 
conservatory,  or  seminary  for  one  full 
academic  year.  This  provision  also 
includes  students  who,  during  their 
course  of  study,  were  enrolled  in  a 
study  abroad  program,  if  the  student 
had  spent  at  least  one  full  academic 
term  enrolled  in  a  full  course  of  study 
in  the  United  States  prior  to  studying 
abroad.  A  student  may  be  authorized  12 
months  of  practical  training,  and 
becomes  eligible  for  another  12  months 
of  practical  training  when  he  or  she 
changes  to  a  higher  educational  level. 
Students  in  English  language  training 
programs  are  ineligible  for  practical 
training.  An  eligible  student  may 
request  employment  authorization  for 
practical  training  in  a  position  that  is 
directly  related  to  his  or  her  major  area 
of  study.  There  are  two  types  of 
practical  training  available: 

(i)  Curricular  practical  training.  An  F- 
1  student  may  be  authorized  by  the  DSO 
to  participate  in  a  curricular  practical 
training  program  that  is  an  integral  part 
of  an  established  curriculum.  Curricular 
practical  training  is  defined  to  be 
alternative  work/study,  internship, 
cooperative  education,  or  any  other  type 
of  required  internship  or  practicum  that 
is  offered  by  sponsoring  employers 
through  cooperative  agreements  with 
the  school.  Students  who  have  received 
one  year  or  more  of  full  time  curricular 
practical  training  are  ineligible  for  post- 
completion  academic  training. 
Exceptions  to  the  one  academic  year 
requirement  are  provided  for  students 
enrolled  in  graduate  studies  that  require 
immediate  participation  in  curricular 
practical  training.  A  request  for 
authorization  for  curricular  practical 
training  must  be  made  to  the  DSO.  A 
student  may  begin  curricular  practical 
training  only  after  receiving  his  or  her 
Form  1-20  with  the  DSO  endorsement. 

(A)  Non-SEVIS  process.  A  student 
must  request  authorization  for 
curricular  practical  training  using  Form 
1-538.  Upon  approving  the  request  for 
authorization,  the  DSO  shall:  certify 


Form  1-538  and  send  the  form  to  the 
Service's  data  processing  center: 
endorse  the  student's  Form  1-20  ID  with 
"full-time  (or  part-time)  curricular 
practical  training  authorized  for 
(employer)  at  (location)  from  (date)  to 
(date)":  and  sign  and  date  the  Form  I- 
20ID  before  returning  it  to  the  student. 

(B)  SEVIS  process.  To  grant 
authorization  for  a  student  to  engage  in 
curricular  practical  training,  a  DSO  at  a 
SEVIS  school  will  update  the  student's 
record  in  SEVIS  as  being  authorized  for 
curricular  practical  training  that  is 
directly  related  to  the  student's  major 
area  of  study.  The  DSO  will  indicate 
whether  the  training  is  full-time  or  part- 
time,  the  employer  and  location,  and  the 
employment  start  and  end  date.  The 
DSO  will  then  print  a  copy  of  the 
employment  page  of  the  SEVIS  Form  I- 
20  indicating  that  curricular  practical 
training  has  been  approved.  The  DSO 
must  sign,  date,  and  return  the  SEVIS 
Form  1-20  to  the  student  prior  to  the 
student's  commencement  of 
employment. 

(li)  *  *  * 

(A)  General.  A  student  may  apply  to 
the  Service  for  authorization  for 
temporary  employment  for  optional 
practical  training  directly  related  to  the 
student's  major  area  of  study.  The 
student  may  not  begin  optional  practical 
training  until  the  date  indicated  on  his 
or  her  employment  authorization 
document.  Form  1-766  or  Form  688B.  A 
student  may  submit  an  application  for 
authorization  to  engage  in  optional 
practical  training  up  to  90  days  prior  to 
being  enrolled  for  one  full  academic 
year,  provided  that  the  period  of 
employment  will  not  begin  until  after 
the  completion  of  the  full  academic  year 
as  indicated  by  the  DSO.  A  student  may 
be  granted  authorization  to  engage  in 
temporary  employment  for  optional 
practical  training: 

(1)  During  the  student's  annual 
vacation  and  at  other  times  when  school 
is  not  in  session,  if  the  student  is 
currently  enrolled,  and  is  eligible  for 
registration  and  intends  to  register  for 
the  next  term  or  session: 

(2)  While  school  is  in  session, 
provided  that  practical  training  does  not 
exceed  20  hours  a  week  while  school  is 
in  session:  or 

(3)  After  completion  of  the  course  of 
study,  or,  for  a  student  in  a  bachelor's, 
master's,  or  doctoral  degree  program, 
after  completion  of  all  course 
requirements  for  the  degree  (excluding 
thesis  or  equivalent).  Continued 
enrollment,  for  the  school's 
administrative  purposes,  after  all 
requirements  for  the  degree  have  been 
met  does  not  preclude  eligibility  for 
optional  practical  training.  However, 
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optional  practical  training  must  be 
requested  prior  to  the  completion  of  all 
course  requirements  for  the  degree  or 
prior  to  the  completion  of  the  course  of 
study.  A  student  must  complete  all 
practical  training  within  a  14-month 
period  following  the  completion  of 
study. 

(B)  Termination  of  practical  training. 
Authorization  to  engage  in  optional 
practical  training  employment  is 
automatically  terminated  when  the 
student  transfers  to  another  school  or 
begins  study  at  another  educational 
level. 
•        •        •        •        * 

(D)  Action  of  the  DSO-Non  SEVIS 
schools.  *  *  * 

(E)  SEVIS  process.  In  making  a 
recommendation  for  optional  practical 
training  under  SEVIS,  the  DSO  will 
update  the  student's  record  in  SEVIS  as 
having  been  recommended  for  optional 
practical  training.  A  DSO  who 
recommends  a  student  for  optional 
practical  training  is  responsible  for 
maintaining  the  record  of  the  student  for 
the  duration  of  the  time  that  training  is 
authorized.  The  DSO  will  indicate  in 
SEVIS  whether  the  employment  is  to  be 
full-time  or  part-time,  and  note  in  SEVIS 
the  start  and  end  date  of  employment 
The  DSO  will  then  print  the 
employment  page  of  the  student's  SEVIS 
Form  1-20,  and  sign  and  date  the  form 
to  indicate  that  optional  practical 
training  has  been  recommended.  The 
student  must  file  with  the  service  center 
for  an  Employment  Authorization 
Document,  on  Form  1-765,  with  fee  and 
the  SEVIS  Form  1-20  employment  page 
indicating  that  optional  practical 
training  has  been  recommended  by  the 
DSO. 

(11)*** 

(ii)  A  DSO's  recommendation  for 
optional  practical  training  on  Form  I- 
20ID,  or,  for  a  SEVIS  school,  on  an 
updated  SEVIS  Form  1-20. 

(12)  Decision  on  application  for 
employment  authorization.  The  Service 
shall  adjudicate  the  Form  1-765  and 
issue  an  EAD  on  the  basis  of  the  DSO's 
recommendation  unless  the  student  is 
foimd  otherwise  ineligible.  The  Service 
shall  notify  the  applicant  of  the  decision 
and,  if  the  application  is  denied,  of  the 
reason  or  reasons  for  the  denial.  The 
applicant  may  not  appeal  the  decision. 
An  F-1  student  authorized  by  the 
Service  to  engage  in  practical  training  is 
required  to  report  any  change  of  name 
or  address,  or  interruption  of  such 
employment  to  the  DSO  for  the  duration 
of  ^e  authorized  training.  A  DSO  who 
recommends  a  student  for  optional 
practical  training  is  responsible  for 
updating  the  student's  record  to  reflect 


these  reported  changes  for  the  duration 
of  the  time  that  training  is  authorized. 

***** 

(15)  Spouse  and  children  of  F-1 
student.  The  F-2  spouse  and  minor 
children  of  an  F-1  student  shall  each  be 
issued  an  individual  SEVIS  Form  1-20 
in  accordance  with  the  provisions  of 
§214.3(k). 

(i)  Employment.  The  F-2  spouse  and 
children  of  an  F-1  student  may  not 
accept  employment. 

(ii)  Sftidy.  (A)  The  F-2  spouse  of  an 
F-1  student  may  not  engage  in  full  time 
study,  and  the  F-2  child  may  only 
engage  in  full  time  study  if  the  study  is 
in  an  elementary  or  secondary  school 
(kindergarten  through  twelfth  grade). 
The  F-2  spouse  and  child  may  engage 
in  study  that  is  avocational  or 
recreational  in  nature. 

(B)  An  F-2  spouse  or  F-2  child 
desiring  to  engage  in  full  time  study, 
other  than  that  allowed  for  a  child  in 
paragraph  (f)(15)(ii)(A)  of  this  section, 
must  apply  for  and  obtain  a  change  of 
nonimmigrant  classification  to  F-1,  J-1, 
or  M-1  statxjs.  An  F-2  spouse  or  child 
who  was  enrolled  on  a  ftiU  time  basis 
prior  to  January  1,  2003,  will  be  allowed 
to  continue  study  but  must  file  for  a 
change  of  nonimmigrant  classification 
to  F-1,  J-1,  or  M-1  status  on  or  before 
March  11,  2003. 

(C)  An  F-2  spouse  or  F-2  child 
violates  his  or  her  noninunigr  it  status 
by  engaging  in  full  time  stud^'  <ixcept  as 
provided  in  paragraph  (f)(15](ii)(A)  or 
(B)  of  this  section. 

(16)  Reinstatement  to  student 
status. — 

(i)  General.  The  district  director  may 
consider  reinstating  a  student  who 
makes  a  request  for  reinstatement  on 
Form  1-539,  Application  to  Extend/ 
Change  Nonimmigrant  Status, 
accompanied  by  a  properly  completed 
SEVIS  Form  1-20  indicating  the  DSO's 
recommendation  for  reinstatement  (or  a 
properly  completed  Form  1-20A-B 
issued  prior  to  January  30,  2003,  from 
the  school  the  student  is  attending  or 
intends  to  attend  prior  to  August  1, 
2003).  The  district  director  may 
consider  granting  the  request  if  the 
student: 

(A)  Has  not  been  out  of  status  for 
more  than  5  months  at  the  time  of  filing 
the  request  for  reinstatement  (or 
demonstrates  that  the  failure  to  file 
within  the  5  month  period  was  the 
result  of  exceptional  circumstances  and 
that  the  student  filed  the  request  for 
reinstatement  as  promptly  as  possible 
under  these  exceptional  circumstances): 

(B)  Does  not  have  a  record  of  repeated 
or  willful  violations  of  Service 
regulations; 


(C)  Is  ciurently  pursuing,  or  intending 
to  pursue,  a  full  course  of  study  in  the 
immediate  futiue  at  the  school  which 
issued  the  Form  1-20; 

(D)  Has  not  engaged  in  imauthorized 
employment: 

(E)  Is  not  deportable  on  any  ground 
other  than  section  237(a)(1)(B)  or  (C)(i) 
of  the  Act;  and 

(F)  Establishes  to  the  satisfaction  of 
the  Service,  by  a  detailed  showing, 
either  that: 

(1)  The  violation  of  status  resulted 
from  circumstances  beyond  the 
student's  control.  Such  circumstances 
might  include  serious  injury  or  illness, 
closure  of  the  institution,  a  natural 
disaster,  or  inadvertence,  oversight,  ar 
neglect  on  the  part  of  the  DSO,  but  do 
not  include  instances  where  a  pattern  of 
repeated  violations  or  where  a  willful 
failure  on  the  part  of  the  student 
resulted  in  the  need  for  reinstatement; 
or 

[2]  The  violation  relates  to  a  reduction 
in  the  student's  course  load  that  would 
have  been  within  a  DSO's  power  to 
authorize,  and  that  failure  to  approve 
reinstatement  would  result  in  extreme 
hardship  to  the  student. 

(ii)  Decision.  If  the  Service  reinstates 
the  student,  the  Service  shall  endorse 
the  student's  copy  of  Form  1-20  to 
indicate  the  student  has  been  reinstated 
and  return  the  form  to  the  student.  If  the 
Form  1-20  is  from  a  non-SEVIS  school, 
the  school  copy  will  be  forwarded  to  the 
school.  If  the  Form  1-20  is  bom  a  SEVIS 
school,  the  adjudicating  officer  will 
update  SEVIS  to  reflect  the  Service's 
decision.  In  either  case,  if  the  Service 
does  not  reinstate  the  student,  the 
student  may  not  appeal  that  decision. 

(17)  Current  name  and  address.  A 
student  must  inform  the  DSO  and  the 
Service  of  any  legal  changes  to  his  or 
her  name  or  of  any  change  of  address, 
within  10  days  of  the  change,  in  a 
manner  prescribed  by  the  school.  A 
student  enrolled  at  a  SEVIS  school  can 
satisfy  the  requirement  in  8  CFR  265.1 
of  notifying  the  Service  by  providing  a 
notice  of  a  change  of  address  within  10 
days  to  the  DSO,  who  in  tiim  shall  enter 
the  information  in  SEVIS  within  21  days 
of  notification  by  the  student.  A  student 
enrolled  at  a  non-SEVIS  school  must 
submit  a  notice  of  change  of  address  to 
the  Service,  as  provided  in  8  CFR  265.1, 
within  10  days  of  the  change.  Except  in 
the  case  of  a  student  who  cannot  receive 
mail  where  he  or  she  resides,  the 
address  provided  by  the  student  must  be 
the  actual  physical  location  where  the 
student  resides  rather  than  a  mailing 
address.  In  cases  where  a  student 
provides  a  mailing  address,  the  school 
must  maintain  a  record  of,  and  must 
provide  upon  request  horn  the  Service, 
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the  actual  physical  location  where  the 
student  resides. 


f214.2    [Amendacq 

5.  Section  214.2  is  further  amended 
by  revising  the  term  "IAP-66"  to  read 
"DS-2019"  wherever  that  term  appears 
in  the  following  paragraphs: 

Paragraph  (jKl  J{iv) 
Paragraph  (j)(2) 
Paragraph  (j)(3) 
Paragraph  (i)(4)(i). 

6.  Section  214.2  is  further  amended 
by  revising  paragraphs  (j){l)(i)  and  (ii). 
and  by  adding  new  paragraphs  (j)(l)(vii) 
and  (j)(l)(viii)  to  read  as  follows: 

§  214.2    Special  requiremwits  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(j)  *  •  * 

(1)  General— ii)  Eligibility  for 

admission.  A  nonimmigrant  exchange 
visitor  and  his  or  her  accompanying 
spouse  and  minor  children  may  be 
admitted  into  the  United  States  in  J-l 
and  J-2  classifications  imder  section 
101(a)(15)(J)  of  the  Act.  if  the  exchange 
visitor  and  his  or  her  accompanying 
spouse  and  children  each  presents  a 
SEVIS  Form  DS-2019  issued  in  his  or 
her  own  name  by  a  program  approved 
by  the  Department  of  State  for 
participation  by  J-l  exchange  visitors. 
Prior  to  August  1.  2003,  if  exigent 
circumstances  are  demonstrated,  the 
Service  will  allow  the  dependent  of  an 
exchange  visitor  possessing  a  SEVIS 
Form  DS-2019  to  enter  the  United 
States  using  a  copy  of  the  exchange 
visitor's  SEVIS  Form  DS-2019. 
However,  where  the  exchange  visitor 
presents  a  properly  completed  Form 
DS-2019,  Certificate  of  Eligibility  for 
Exchange  Visitor  (J-l)  Status,  which 
was  issued  to  the  J-l  exchange  visitor 
by  a  program  approved  by  the 
department  of  State  for  participation  by 
exchange  visitors  and  which  remains 
valid  for  the  admission  of  the  exchange 
visitor,  the  accompanying  spouse  and 
children  may  be  admitted  on  the  basis 
of  the  J-ls  non-SEVlS  Form  DS-2019. 
(ii)  Admission  period.  An  exchange 
alien,  and  J-2  spouse  and  children,  may 
be  admitted  for  a  period  up  to  30  days 
before  the  report  date  or  start  of  the 
approved  program  listed  on  Form  DS— 
2019.  The  initial  admission  of  an 
exchange  visitor,  spouse  and  children 
may  not  exceed  the  period  specified  on 
Form  DS-2019,  plus  a  period  of  30  days 
for  the  purposes  of  travel  or  for  the 
period  designated  by  the  Commissioner 
as  provided  in  paragraph  (j)(l)(vi)  of  this 
section.  Regulations  of  the  Department 
of  State  published  at  22  CFR  part  62 


give  general  limitations  on  the  stay  of 
the  various  classes  of  exchange  visitors. 
A  spouse  or  child  may  not  be  admitted 
for  longer  than  the  principal  exchange 
visitor. 
***** 

(vii)  Use  of  SEVIS.  At  a  date  to  be 
established  by  the  Department  of  State, 
the  use  of  the  Student  and  Exchange 
Visitor  Information  System  (SEVIS)  will 
become  mandatory  for  designated 
program  sponsors.  After  that  date, 
which  will  be  announced  by  publication 
in  the  Federal  Register,  all  designated 
program  sponsors  must  begin  issuance 
of  the  SEVIS  Form  DS-2019. 

(viii)  Current  name  and  address.  A  J- 
1  exchange  visitor  must  inform  the 
Service  and  the  responsible  officer  of 
the  exchange  visitor  program  of  any 
legal  changes  to  his  or  her  name  or  of 
any  change  of  address,  within  10  days 
of  the  change,  in  a  manner  prescribed  by 
the  program  sponsor.  A  J-l  exchange 
visitor  enrolled  in  a  SEVIS  program  can 
satisfy  the  requirement  in  8  CFR  265.1 
of  notifying  the  Service  by  providing  a 
notice  of  a  change  of  address  within  10 
days  to  the  responsible  officer,  who  in 
turn  shall  enter  the  information  in 
SEVIS  within  21  days  of  notification  by 
the  exchange  visitor.  A  J-l  exchange 
visitor  enrolled  at  a  non-SEVIS  program 
must  submit  a  change  of  address  to  the 
Service,  as  provided  in  8  CFR  265.1. 
within  10  days  of  the  change.  Except  in 
the  case  of  an  exchange  visitor  who 
cannot  receive  mail  where  he  or  she 
resides,  the  address  provided  by  the 
exchange  visitor  must  be  the  actual 
physical  location  where  the  exchange 
visitor  resides  rather  than  a  mailing 
address.  In  cases  where  an  exchange 
visitor  provides  a  mailing  address,  the 
exchange  visitor  program  must  maintain 
a  record  of,  and  must  provide  upon 
request  from  the  Service,  the  actual 
physical  location  where  the  exchange 
visitor  resides. 
***** 

7.  Section  214.2  is  further  amended 
by: 

a.  Revising  paragraph  (m)(l)(i): 

b.  Adding  new  paragraphs  (m)(l)(iii); 

c.  Revising  the  paragraph  heading  and 
the  introductory  text  in  paragraph 
(m)(3): 

d.  Revising  paragraph  (m){5); 

e.  Removing  and  reserving  paragraphs 
(m)(6).  (m)(7).  and  (m){8): 

f.  Adding  new  paragraphs  (m)(9){v) 
and  (vi); 

g.  Revising  paragraphs  (m)(10). 
(m)(ll)(ii).  (m)(13),  and  (m)Cl4)(ii) 
introductory  text; 

h.  Adding  a  new  paragraph 
(m)(14)(vi); 
i.  Revising  paragraph  (m)(16); 


i.  Revising  paragraph  (m)(17);  and  by 
k.  Adding  new  paragraph  (m)(18). 
The  additions  and  revisions  read  as 
follows: 

§214^    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(m)  *  *  • 

(1)  Admission  of  student,  (i)  Eligibility 
for  admission.  A  nonimmigrant  student 
may  be  admitted  into  the  United  States 
in  nonimmigrant  status  under  section 
101(a)(15)(M)  of  the  Act,  if: 

(A)  The  student  presents  a  SEVIS 
Form  1-20  issued  in  his  or  her  own 
name  by  a  school  approved  by  the 
Service  for  attendance  by  M-1  foreign 
students.  (In  the  alternative,  for  a 
student  seeking  admission  prior  to 
August  1,  2003.  the  student  may  present 
a  cvurently-valid  Form  I-20M-N/I-20ID, 
if  that  form  was  issued  by  the  school 
prior  to  January  30,  2003): 

(B)  The  student  has  docimientary 
evidence  of  financial  support  in  the 
amoimt  indicated  on  the  SEVIS  Form  I- 
20  (or  the  Form  I-20M-N/I-20ID);  and 

(C)  For  students  seeking  initial 
admission  only,  the  student  intends  to 
attend  the  school  specified  in  the 
student's  visa  (or,  where  the  student  is 
exempt  from  the  requirement  for  a  visa, 
the  school  indicated  on  the  SEVIS  Form 
1-20  (or  the  Form  I-20M-N/I-20ID)). 
***** 

(iii)  Use  of  SEVIS.  On  January  30. 
2003,  the  use  of  the  Student  and 
Exchange  Visitor  Information  System 
(SEVIS)  will  become  mandatory  for  the 
issuance  of  any  new  Form  1-20.  A 
student  or  dependent  who  presents  a 
non-SEVIS  Form  1-20  issued  on  or  after 
January  30,  2003,  will  not  be  accepted 
for  admission  to  the  United  States.  Non- 
SEVIS  Forms  1-20  issued  prior  to 
January  30,  2003,  will  continue  to  be 
accepted  for  admission  to  the  United 
States  until  August  1,  2003.  However, 
schools  must  issue  a  SEVIS  Form  1-20 
to  any  current  student  requiring  a 
reportable  action  (e.g.,  extension  of 
status,  practical  training,  and  requests 
for  employment  authorization)  or  a  new 
Form  1-20,  or  for  any  aliens  who  must 
obtain  a  new  nonimmigrant  student 
visa.  As  of  August  1,  2003.  the  records 
of  all  current  or  continuing  students 
must  be  entered  in  SEVIS. 
***** 

(3)  Admission  of  the  spouse  and 
minor  children  of  an  M-1  student.  The 
spouse  and  minor  children 
accompanying  an  M-1  student  are 
eligible  for  admission  in  M-2  status  if 
the  student  is  admitted  in  M-1  status. 
The  spouse  and  minor  children 
following-to-join  an  M-1  student  arQ 
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eligible  for  admission  to  the  United 
States  in  M-2  status  if  they  are  able  to 
demonstrate  that  the  M-1  student  has 
been  admitted  and  is.  or  will  be  within 
30  days,  enrolled  in  a  full  course  of 
study,  or  engaged  in  approved  practical 
training  following  completion  of 
studies.  In  either  case,  at  the  time  they 
seek  admission,  the  eligible  spouse  and 
minor  children  of  an  M-1  student  with 
a  SEVIS  Form  1-20  must  individually 
present  an  original  SEVIS  Form  1-20 
issued  in  the  name  of  each  M-2 
dependent  issued  by  a  school 
authorized  by  the  Service  for  attendance 
by  M-1  foreign  students.  Prior  to  August 
1.  2003,  if  exigent  circumstances  are 
demonstrated,  the  Service  will  allow  the 
dependent  of  an  M-1  student  in 
possession  of  a  SEVIS  Form  1-20  to 
enter  the  United  States  using  a  copy  of 
the  M-1  student's  SEVIS  Form  1-20.  (In 
the  alternative,  for  dependents  seeking 
admission  to  the  United  States  prior  to 
August  1.  2003,  a  copy  of  the  M-1 
student's  current  Form  I-20ID  issued 
prior  to  January  30.  2003,  with  proper 
endorsement  by  the  DSO  will  satisfy 
this  requirement.)  A  new  SEVIS  Form  I- 
20  (or  Form  I-20M-N)  is  required  for  a 
dependent  where  there  has  been  any 
substantive  change  in  the  M-1  student's 
current  information. 
***** 

(5)  Period  of  stay.  A  student  in  M 
nonimmigrant  status  is  admitted  for  a 
fixed  time  period,  which  is  the  period 
necessary  to  complete  the  course  of 
study  indicated  on  the  Form  1-20.  plus 
practical  training  following  completion 
of  the  course  of  study,  plus  an 
additional  30  days  to  depart  the  United 
States,  but  not  to  exceed  a  total  period 
of  one  year.  An  M-1  student  may  be 
admitted  for  a  period  up  to  30  days 
before  the  report  date  or  start  date  of  the 
course  of  study  listed  on  the  Form  1-20. 
An  M-1  student  who  fails  to  maintain 

a  full  course  of  study  or  otherwise  fails 
to  maintain  status  is  not  eligible  for  the 
additional  30-day  period  of  stay. 

(6)  [Reserved) 

(7)  [Reserved) 

(8)  [Reserved] 

(9)  *  *  • 

(v)  On-line  courses/distance 
education  programs.  No  on-line  or 
distance  education  classes  may  be 
considered  to  count  toward  an  M— 1 
student's  full  course  of  study 
requirement  if  such  classes  do  not 
require  the  student's  physical 
attendance  for  classes,  examination  or 
other  purposes  integral  to  completion  of 
the  class.  An  on-line  or  distance 
education  cours.e  is  a  course  that  is 
offered  principally  through  the  use  of 
television,  audio,  or  computer 


transmission  including  open  broadcast, 
closed  circuit,  cable,  microwave,  or 
satellite,  audio  conferencing,  or 
computer  conferencing. 

(vi)  Reduced  course  load.  The 
designated  school  official  may  authorize 
an  M-1  student  to  engage  in  less  than 
a  full  course  of  study  only  where  the 
student  has  been  compelled  by  illness 
or  a  medical  condition  that  has  been 
documented  by  a  licensed  medical 
doctor,  doctor  of  osteopathy,  or  licensed 
clinical  psychologist,  to  interrupt  or 
reduce  his  or  her  course  of  study.  A 
DSO  may  not  authorize  a  reduced 
course  load  for  more  than  an  aggregate 
of  5  months  per  course  of  study.  An  M- 
1  student  previously  authorized  to  drop 
below  a  full  course  of  study  due  to 
illness  or  medical  condition  for  an 
aggregate  of  5  months,  may  not  be 
authorized  by  the  DSO  to  reduce  his  or 
her  coiu^e  load  on  subsequent  occasions 
during  his  or  her  particular  course  of 
study. 

(A)  Non-SEVIS  schools.  A  DSO  must 
report  any  student  who  has  been 
authorized  by  the  DSO  to  carry  a 
reduced  course  load.  Within  21  days  of 
the  authorization,  the  DSO  must  send  a 
photocopy  of  the  student's  Form  1-20  to 
the  Service's  data  processing  center 
indicating  the  date  that  authorization 
was  granted.  The  DSO  must  also  report 
to  the  Service's  data  processing  center 
when  the  student  has  resumed  a  full 
course  of  study,  no  more  than  21  days 
from  the  date  the  student  resiuned  a  full 
course  of  study.  In  this  case,  the  DSO 
must  submit  a  photocopy  of  the 
student's  Form  1-20  indicating  the  date 
that  a  full  course  of  study  was  resumed, 
with  a  new  program  end  date. 

(B)  SEVIS  reporting.  In  order  for  a 
student  to  be  authorized  to  drop  below 
a  full  course  of  study,  the  DSO  must 
update  SEVIS  prior  to  the  student 
reducing  his  or  her  course  load.  The 
DSO  must  update  SEVIS  with  the  date, 
reason  for  authorization,  and  the  start 
date  of  the  next  term  or  session.  The 
DSO  must  also  notify  SEVIS  within  21 
days  of  the  student's  commencement  of 
a  hill  course  of  study. 

(10)  Extension  of  stay. 

(i)  Eligibility.  The  cimiulative  time  of 
extensions  that  can  be  granted  to  an  M- 
1  student  is  limited  to  a  period  of  3 
years  from  the  M-1  student's  original 
start  date,  plus  30  days.  No  extension 
can  be  granted  to  an  M-1  student  if  the 
M-1  student  is  imable  to  complete  the 
course  of  study  within  3  years  of  the 
original  program  start  date.  This  limit 
includes  extensions  that  have  been 
granted  due  to  a  drop  below  full  course 
of  study,  a  transfer  of  schools,  or 
reinstatement.  An  M-1  student  may  be 


granted  an  extension  of  stay  if  it  is 
established  that: 

(A)  He  or  she  is  a  bona  fide 
nonimmigrant  currently  maintaining 
student  status; 

(B)  Compelling  educational  or 
medical  reasons  have  resulted  in  a  delay 
to  his  or  her  course  of  study.  Delays 
caused  by  academic  probation  or 
suspension  are  not  acceptable  reasons 
for  program  extension;  and 

(C)  He  or  she  is  able  to,  and  in  good 
faith  intends  to,  continue  to  maintain 
that  status  for  the  period  for  which  the 
extension  is  granted. 

(ii)  Application.  A  student  must  apply 
to  the  Service  for  an  extension  on  Form 
1-539,  Application  to  Extend/Change 
Noninunigrant  Status.  A  student's  M-2 
spouse  and  children  seeking  an 
extension  of  stay  must  be  included  in 
the  application.  The  student  must 
submit  the  application  to  the  service 
center  having  jurisdiction  over  the 
school  the  student  is  currently 
authorized  to  attend,  at  least  15  days  but 
not  more  than  60  days  before  the 
program  end  date  on  the  student's  Form 
1-20.  The  application  must  also  be 
accompanied  by  the  student's  Form  1-20 
and  the  Forms  1-94  of  the  student's 
spouse  and  children,  if  applicable. 

(iii)  Period  of  stay.  If  an  application 
for  extension  is  granted,  the  student  and 
the  student's  spouse  and  children,  if 
applicable,  are  to  be  given  an  extension 
of  stay  for  the  period  of  time  necessary 
to  complete  the  course  of  study,  plus  30 
days  within  which  to  depart  from  the 
United  States,  or  for  a  total  period  of 
one  year,  whichever  is  less.  A  student's 
M-2  spouse  and  children  are  not 
eligible  for  an  extension  imless  the  M- 
1  student  is  granted  an  extension  of 
stay,  or  for  a  longer  period  than  is 
granted  to  the  M-1  student. 

(iv)  SEVIS  update.  A  DSO  must 
update  SEVIS  to  recommend  that  a 
student  be  approved  for  an  extension  of 
stay.  The  SEVIS  Form  1-20  must  be 
printed  with  the  recommendation  and 
new  program  end  date  for  submission 
by  mail  to  the  service  center,  with  Form 
1-539,  and  Forms  1-94  if  applicable. 

(11)  *  *  * 

(ii)  Procedure.  A  student  must  apply 
to  the  Service  on  Form  1-539  for 
permission  to  transfer  between  schools. 
Upon  application  for  school  transfer,  a 
student  may  effect  the  transfer  subject  to 
approval  of  the  application.  A  student 
who  transfers  without  complying  with 
this  requirement  or  whose  application  is 
denied  after  transfer  pursuant  to  this 
regulation  is  considered  to  be  out  of 
status.  If  the  application  is  approved, 
the  approval  of  the  transfer  will  be 
determined  to  be  the  program  start  date 
listed  on  the  Form  1-20,  and  the  student 
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will  be  granted  an  extension  of  stay  for 
the  period  of  time  necessary  to  complete 
the  new  course  of  study  plus  30  days, 
or  for  a  total  period  of  one  year, 
whichever  is  less. 

(A)  Non-SEVIS  school.  The 
application  must  be  accompanied  by  the 
Form  I-20ID  copy  and  the  Form  1-94  of 
the  student's  spouse  and  children,  if 
applicable.  The  Form  1-539  must  also  be 
accompanied  by  Form  I-20M-N 
properly  and  completely  filled  out  by 
the  student  and  by  the  designated 
official  of  the  school  which  the  student 
wishes  to  attend.  The  student  must 
submit  the  application  for  school 
transfer  to  the  service  center  having 
jurisdiction  over  the  school  the  student 
is  currently  authorized  to  attend.  Upon 
approval,  the  adjudicating  officer  will 
endorse  the  name  of  the  school  to  which 
the  transfer  is  authorized  on  the 
student's  Form  I-20ID  copy  and  return 
it  to  the  student.  The  officer  will  also 
endorse  Form  I-20M-N  to  indicate  that 
a  school  transfer  has  been  authorized 
and  forward  it  to  the  Service's 
processing  center  for  updating.  The 
processing  center  will  forward  Form  I- 
20M-N  to  the  school  to  which  the 
transfer  has  been  authorized  to  notify 
the  school  of  the  action  taken. 

(B)  SEVIS  school.  The  student  must 
first  notif\'  his  or  her  current  school  of 
the  intent  to  transfer  and  indicate  the 
school  to  which  the  student  intends  to 
transfer.  Upon  notification  by  the 
student,  the  current  school  must  update 
SEVIS  to  show  the  student  as  a  "transfer 
out"  and  input  the  "release  date"  for 
transfer.  Once  updated  as  a  "transfer 
out"  the  transfer  school  is  permitted  to 
generate  a  SEVIS  Form  1-20  for  transfer 
but  will  not  gain  access  to  the  student's 
SEVIS  record  until  the  release  date  is 
reached.  Upon  receipt  of  the  SEVIS 
Form  1-20  from  the  transfer  school,  the 
student  must  submit  Form  1-539  in 
accordance  with  §  214.2(m)(ll)  to  the 
service  center  with  jurisdiction  over  the 
current  school.  The  student  may  enroll 
in  the  transfer  school  at  the  ne.xt 
available  term  or  session  and  is  required 
to  notify  the  DSO  of  the  transfer  school 
immediately  upon  beginning 
attendance.  The  transfer  school  must 
update  the  student's  registration  record 
in  SEVIS  in  accordance  with 

§  214.3(g)(3).  Upon  approval  of  the 
transfer  application,  the  Ser\ice  officer 
will  endorse  the  name  of  the  school  to 
which  the  transfer  is  authorized  on  the 
students  SEVIS  Form  1-20  and  return  it 
to  the  student. 

(C)  Transition  process.  Once  SEVIS  is 
fully  operational  and  interfaced  with  the 
service  center  benefit  processing  system, 
the  Service  officer  will  transmit  the 
approval  of  the  transfer  to  SEVIS  and 


endorse  the  name  of  the  school  to  which 
transfer  is  authorized  on  the  student's 
SEVIS  Form  1-20  and  return  it  to  the 
student.  As  part  of  a  transitional  process 
until  that  time,  the  student  is  required 
to  notif\'  the  DSO  at  the  transfer  school 
of  the  decision  of  the  Service  within  15 
days  of  the  receipt  of  the  adjudication 
by  the  Service.  Upon  notification  by  the 
student  of  the  approval  of  the  Service, 
the  DSO  must  immediately  update 
SEVIS  to  show  that  approval  of  the 
transfer  has  been  granted.  The  DSO 
must  then  print  an  updated  SEVIS  Form 
1-20  for  the  student  indicating  that  the 
transfer  has  been  completed.  If  the 
application  for  transfer  is  denied,  the 
student  is  out  of  status  and  the  DSO 
must  terminate  the  student's  record  in 

SEVIS. 

•        •        •        •        * 

(13)  Employment.  Except  as  provided 
in  paragraph  (m){14)  of  this  section,  a 
student  may  not  accept  employment. 

(14)  *  *  * 

(ii)  Application.  A  M-1  student  must 
apply  for  permission  to  accept 
employment  for  practical  training  on 
Form  1-765,  with  fee  as  contained  in  8 
CFR  103.7(b)(1),  accompanied  by  a 
Form  1-20  that  has  been  endorsed  for 
practical  training  by  the  designated 
school  official.  The  application  must  be 
submitted  prior  to  the  program  end  date 
listed  on  the  student's  Form  1-20  but 
not  more  than  90  days  before  the 
program  end  date.  The  designated 
school  official  must  certify*  on  Form  I- 
538  that— 
***** 

(vi)  SEVIS  process.  The  DSO  must 
update  the  student's  record  in  SEVIS  to 
recommend  that  the  Service  approve  the 
student  for  practical  training,  and  print 
SEVIS  Form  1-20  with  the 
recommendation,  for  the  student  to 
submit  to  the  Service  with  Form  1-765 
as  provided  in  this  paragraph  (m)(14). 
***** 

(16)  Reinstatement  to  student  status. 

(i)  General.  A  district  director  may 
consider  reinstating  a  student  who 
makes  a  retjuest  for  reinstatement  on 
Form  1-539,  Application  to  Extend/ 
Change  Nonimmigrant  Status, 
accompanied  bv  a  properly  completed 
SEVIS  Form  1-20  indicating  the  DSO's 
recommendation  for  reinstatement  (or  a 
properly  completed  Form  I— 20M-N 
issued  prior  to  January  30.  2003,  from 
the  school  the  student  is  attending  or 
intends  to  attend  prior  to  August  1. 
2003).  The  district  director  may 
consider  granting  the  request  only  if  the 
student: 

(A)  Has  not  been  out  of  status  for 
more  than  5  months  at  the  time  of  filing 
the  request  for  reinstatement  (or 


demonstrates  that  the  failure  to  file 
within  the  5  month  period  was  the 
result  of  exceptional  circumstances  and 
that  the  student  filed  the  request  for 
reinstatement  as  promptly  as  possible 
under  these  exceptional  circumstances); 

(B)  Does  not  have  a  record  of  repeated 
or  willful  violations  of  the  Service 
regulations; 

(C)  Is  currently  pursuing,  or  intends  to 
pursue,  a  full  course  of  study  at  the 
school  which  issued  the  Form  I-20M- 
N  or  SEVIS  Form  1-20: 

(D)  Has  not  engaged  in  unlawful 
employment; 

(E)  Is  not  deportable  on  any  ground 
other  than  section  237(a)(1)(B)  or  (C)(i) 
of  the  Act:  and 

(F)  Establishes  to  the  satisfaction  of 
the  Service,  by  a  detailed  showing, 
either  that: 

(1)  The  violation  of  status  resulted 
from  circumstances  beyond  the 
student's  control.  Such  circumstances 
might  include  serious  injury  or  illness, 
closure  of  the  institution,  a  natural 
disaster,  or  inadvertence,  oversight  or 
neglect  on  the  part  of  the  DSO.  but  do 
not  include  instances  where  a  pattern  of 
repeated  violations  or  where  a  willful 
failure  on  the  part  of  the  student 
resulted  in  the  need  for  reinstatement; 
or 

(2)  The  violation  relates  to  a  reduction 
in  the  student's  course  load  that  would 
have  been  within  a  DSO's  power  to. 
authorize,  and  that  failure  to  approve 
reinstatement  would  result  in  extreme 
hardship  to  the  student. 

(ii)  Decision.  If  the  Service  reinstates 
the  student,  the  Service  shall  endorse 
the  student's  copy  of  Form  1-20  to 
indicate  that  the  student  has  been 
reinstated  and  return  the  form  to' the 
student.  If  the  Form  1-20  is  from  a  non-  . 
SEVIS  school,  the  school  copy  will  be 
forwarded  to  the  school.  If  tbe  Form  1- 
20  is  from  a  SEVIS  school,  the 
adjudicating  officer  will  update  SEVIS 
to  reflect  the  Service's  decision.  In 
either  case,  if  the  Ser\'ice  does  not 
reinstate  the  student,  the  student  may 
not  appeal  the  decision.  The  district 
director  will  send  notification  to  the 
school  of  the  decision. 

(17)  Spouse  and  children  ofM-l' 
student.  The  M-2  spouse  and  minor 
children  of  an  M-1  student  shall  each 
be  issued  an  individual  SEVIS  Form  I- 
20  in  accordance  with  the  provisions  of 
§214.3(k). 

(i)  Employment.  The  M-2  spouse  and 
children  may  not  accept  employment. 

(ii)  Sfudv'.'(A)  The  M-2  spouse  may 
not  engage  in  full  time  study,  and  the 
M-2  child  may  only  engage  in  full  time 
study  if  the  study  is  in  an  elementary  or 
secondary  school  (kindergarten  through 
twelfth  grade).  The  M-2  spouse  and 
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child  may  engage  in  study  that  is 
avocational  or  recreational  in  iiatiu«. 

(B)  An  M-2  spouse  or  M-2  child 
desiring  to  engage  in  full  time  study, 
other  than  that  allowed  for  a  cbild  in 
paragraph  (m)(17)(ii)  of  this  section, 
must  apply  for  and  obtain  a  change  of 
nonimmigrant  classification  to  F-1,  J-1. 
or  M-1  status.  An  M-2  spouse  or  child 
who  was  enrolled  on  a  full  time  basis 
prior  to  January  1.  2003,  will  be  allowed 
to  continue  study  but  must  file  for  a 
change  of  nonimmigrant  classification 
to  F-1,  J-1,  or  M-1  status  on  or  before 
March  11,  2003. 

(C)  An  M-2  spouse  or  M-2  child 
violates  his  or  her  nonimmigrant  status 
by  engaging  in  full  time  study  except  as 
provided  in  paragraph  (m)(17)(i)  and  (ii) 
of  this  section. 

(18)  Current  name  and  address.  A 
student  must  inform  the  Service  and  the 
DSO  of  any  legal  changes  to  his  or  her 
name  or  of  any  change  of  address, 
within  10  days  of  the  change,  in  a 
maimer  prescribed  by  the  school.  A 
student  enrolled  at  a  SEVIS  school  can 
satisfy  the  requirement  in  8  CFR  265.1 
of  notifying  the  Service  by  providing  a 
notice  of  a  change  of  address  within  10 
days  to  the  DSO,  and  the  DSO  in  turn 
shall  enter  the  information  in  SEVIS 
within  21  days  of  notification  by  the 
student.  A  nonimmigrant  student 
enrolled  at  a  non-SEVIS  institution  must 
submit  a  notice  of  change  of  address  to 
the  Service,  as  provided  in  8  CFR  265.1, 
within  10  days  of  the  change.  Except  in 
the  case  of  a  student  who  cannot  receive 
mail  where  he  or  she  resides,  the 
address  provided  by  the  student  must  be 
the  actual  physical  location  where  the 
student  resides  rather  than  a  mailing 
address.  In  cases  where  a  student 
provides  a  mailing  address,  the  school 
must  maintain  a  record  of,  and  must 
provide  upon  request  from  the  Service, 
the  actual  physical  location  where  the 
student  resides. 


8.  Section  214.3  is  amended  by: 

a.  Revising  paragraph  (a)(2)(i)(F); 

b.  Adding  a  new  paragraph  (a)(2)(v); 

c.  Adding  a  new  paragraph  (e)(3); 

d.  Revising  paragraphs  (g)(l)(iv)  and 
(g)(l)(v); 

e.  Revising  the  paragraph  heading  and 
by  adding  two  new  sentences  at  the  end 
of  paragraph  (g)(2); 

f.  Adding  new  paragraphs  (g)(3)  and 

(g)(4): 

g.  Revising  paragraph  (k)  introductory 

text:  and  by 

h.  Revising  paragraph  (1). 

The  additions  and  revisions  read  as 
follows: 

f  214,3    Petitions  for  approval  of  schools, 
(a)  *  •  * 


(2)*  *  • 
(i)*  •  * 
(F)  A  private  elementary  school. 

***** 

(v)  The  following  may  not  be 
approved  for  attendance  by  foreign 
students: 

(A)  A  home  school, 

(B)  A  public  elementary  school,  or 

(C)  An  adult  education  program,  as 
defined  by  section  203(1)  of  the  Adult 
Education  and  Family  Literacy  Act, 
Public  Law  105-220.  as  amended,  20 
U.S.C.  9202(1),  if  the  adult  education 
program  is  funded  in  whole  or  in  part 
by  a  grant  under  the  Adult  Education 
and  Family  Literacy  Act,  or  by  any  other 
Federal,  State,  coimty  or  mimicipal 
funding. 
***** 

(e)*  *  * 

(3)  SEVIS  reporting.  Upon  approval  of 
a  petition,  the  district  director  shall 
update  SEVIS  to  reflect  approval  of  the 
petition.  An  e-mail  notification  will  be 
sent  to  the  principal  DSO  by  SEVIS.  An 
approved  school  that  has  been  enrolled 
in  SEVIS  must  immediately  update 
SEVIS  to  reflect  any  material  changes  to 
its  name,  address  or  curriculum  for  a 
determination  of  continued  eligibility 
for  approval. 
***** 

(g)*  '  • 

(D*  *  * 

(iv)  Ciurent  address  where  the  student 
and  his  or  her  dependents  physically 
reside.  In  the  event  the  student  or  his  or 
her  dependents  reside  on  or  off  campus 
and  cannot  receive  mail  at  that  location, 
the  school  may  provide  a  mailing 
address.  The  school,  however,  must 
maintain  a  record  of  the  physical 
location  of  residence  of  the  student  and 
his  or  her  dependents  and  provide  such 
information  to  the  Service  upon  request. 
Once  SEVIS  is  modified,  in  cases  where 
the  mailing  and  physical  address  are  not 
the  same,  the  school  will  be  required  to 
report  both  the  student's  current  mailing 
and  current  physical  address  in  SEVIS. 

(v)  The  student's  current  academic 
stattis. 
***** 

(2)  Reporting  requirements  for  non- 
SEVIS  students.  *  *  *  In  the  case  of  a 
student  that  does  not  have  an  electronic 
record  in  SEVIS,  the  Service  will  notify 
the  school  if  the  student  enters  the  U.S. 
to  attend  their  institution.  No  later  than 
30  days  following  the  deadline  for 
registering  for  classes,  the  school  is  then 
required  to  contact  the  Service  if  that 
student  fails  to  register. 

(3)  SEVIS  reporting  requirements. 

(i)  Within  21  days  of  a  change  in  any 
of  tbe  information  contained  in 
paragraph  (e)(3)  of  this  section,  schools 


must  update  SEVIS  with  the  current 
information. 

(ii)  Schools  are  also  required  to  report 
within  21  days  of  the  occurrence  the 
following  events: 

(A)  Any  student  who  has  failed  to 
maintain  status  or  complete  his  or  her 
program; 

(B)  A  change  of  the  student's  or 
dependent's  legal  name  or  U.S.  address; 

(C)  Any  student  who  has  graduated 
early  or  prior  to  the  program  end  date 
listed  on  SEVIS  Form  1-20; 

(D)  Any  disciplinary  action  taken  by 
the  school  against  the  student  as  a  result 
of  the  student  being  convicted  of  a 
crime;  and 

(E)  Any  other  notification  request 
made  by  SEVIS  with  respect  to  the 
current  status  of  the  student. 

(iii)  Each  term  or  session  and  no  later 
than  30  days  after  the  deadline  for 
registering  for  classes,  schools  are 
required  to  report  the  following 
registration  information: 

(A)  Whether  the  student  has  enrolled 
at  the  school,  dropped  below  a  full 
course  of  study  widiout  prior 
authorization  by  the  DSO.  or  failed  to 
enroll: 

(B)  The  current  address  of  each 
enrolled  student;  and 

(C)  The  start  date  of  the  student's  next 
session,  term,  semester,  trimester,  or 
quarter. 

(4)  Administrative  correctiori  of  a 
student's  record.  In  instances  where 
technological  or  computer  problems  on 
the  part  of  SEVIS  cause  an  error  in  the 
student's  record,  the  DSO  may  request 
the  SEVIS  system  administrator, 
without  fee,  to  administratively  correct 
the  student's  record, 
***** 

(k)  Issuance  of  Certificate  of 
Eligibility.  A  designated  school  official 
(DSO)  of  a  school  approved  by  the 
Service  to  enroll  nonimmigrant  students 
must  sign  any  completed  Form  1-20 
issued  for  either  a  prospective  or 
continuing  student  or  a  dependent.  A 
Form  1-20  issued  by  an  approved  school 
system  must  state  which  school  within 
the  system  the  student  will  attend.  The 
form  must  only  be  issued  from  within 
the  United  States.  Only  a  designated 
official  of  a  Service  approved  school 
shall  issue  a  Certificate  of  Eligibility, 
Form  1-20,  to  a  prospective  student  and 
his  or  her  dependents,  and  only  after  the 
following  conditions  are  met: 
***** 

(1)  Designated  official— 
(1)  Meaning  of  term  Designated 
Official.  As  used  in  §§  214.1(b), 
214.2(b),  214.2(f).  214.2(m),  and  214.4,  a 
Designated  Official,  Designated  School 
Official  (DSO).  or  Principal  Designated 
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School  Official  (PDSO).  means  a 
regularly  employed  member  of  the 
school  administration  whose  office  is 
located  at  the  school  and  whose 
compensation  does  not  come  from 
commissions  for  recruitment  of  foreign 
students.  An  individual  whose  principal 
obligation  to  the  school  is  to  recruit 
foreign  students  for  compensation  does 
not  qualify  as  a  designated  official.  The 
PDSO  and  any  other  DSO  must  be 
named  by  the  president,  owner,  or  head 
of  a  school  or  school  system.  The  PDSO 
and  DSO  may  not  delegate  this 
designation  to  any  other  person. 

(i)  A  PDSO  and  DSO  must  be  either 
a  citizen  or  lawful  permanent  resident 
of  the  United  States. 

(ii)  Each  campus  must  have  one 
PDSO.  The  PDSO  is  responsible  for 
updating  SEVIS  to  reflect  the  addition 
or  deletion  of  all  designated  officials  on 
his  or  her  associated  campus.  The 
Service  will  also  use  the  PDSO  as  the 
point  of  contact  on  any  issues  that  relate 
to  the  school's  compliance  with  the 
regulations  as  well  as  any  system  alerts 
generated  by  SEVIS.  In  all  other  respects 
the  PDSO  and  DSO  will  share  the  same 
responsibilities. 

(iii)  Each  school  may  have  up  to  10 
designated  officials  at  any  one  time, 
including  the  PDSO.  In  a  multi-campus 
school,  each  campus  may  have  up  to  10 
designated  officials  at  any  one  time 
including  a  required  PDSO.  In  a  private 
elementary  or  public  or  private 
secondary  school  system,  however,  the 
entire  school  system  is  limited  to  10 
designated  officials  at  any  one  time 
including  the  PDSO. 

(2)  Name,  title,  and  sample  signature. 
Petitions  for  school  approval  must 
include  the  names,  titles,  and  sample 
signatures  of  designated  officials.  An 
approved  school  must  update  SEVIS 
upon  any  changes  to  the  persons  who 
are  principal  or  designated  officials,  and 
furnish  the  name  and  title  of  the  new 
official  within  21  days  of  the  change. 
Any  changes  to  the  PDSO  or  DSO  must 
be  made  by  the  PDSO.  In  its  discretion, 
the  Service  may  reject  the  submission  of 
any  individual  as  a  DSO  or  withdraw  a 
previous  submission  by  a  school  of  an 
individual. 

(3)  Statement  of  designated  officials. 
A  petition  for  school  approval  must 
include  a  statement  by  each  designated 


official  certifying  that  the  official  is 
familiar  with  the  Service  regulations 
relating  to  the  requirements  for 
admission  and  maintenance  of  status  of 
nonimmigrant  students,  change  of 
nonimmigrant  status  under  part  248  of 
this  chapter,  and  school  approval  under 
§§  214.3  and  214.4,  and  affirming  the 
official's  intent  to  comply  with  these 
regulations.  At  the  time  a  new 
designated  official  is  added,  the 
designated  official  must  make  the  same 
certification. 

PART  24»-CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

9.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1184, 1258: 
8  CFR  part  2. 

10.  Section  248.3  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§248.3    Application. 

***** 

(e)*   *   * 

(2)  An  alien  classified  under  sections 
101(a)(15)(A)  or  101(a)(15)(G)  of  the  Act 
as  a  member  of  the  immediate  family  of 
a  principal  alien  classified  under  the 
same  section,  or  an  alien  classified 
under  sections  101{a)(15)(E).  (H).  (I).  (J). 
(L),  or  (Q){ii)  of  the  Act  as  the  spouse 
or  child  who  accompanied  or  followed- 
to-join  a  principal  alien  who  is 
classified  under  the  same  section,  may 
attend  school  in  the  United  States, 
provided  that  the  principal  alien  or 
spouse  or  child  maintain  their 
nonimmigrant  status. 


PART  274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

11.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1324a:  8 
CFR  part  2. 

12.  Section  274a.l2  is  amended  by: 
a.  Removing  and  reserving  paragraph 

(b)(6)(ii): 
b  Revising  paragraph  (b)(6)(iii); 

c.  Revising  paragraph  (b)(ll): 

d.  Revising  the  last  sentence  of 
paragraph  (c)(3)(ii):  and  by 

e.  Revising  paragraph  (c)(3)(iii). 


The  revisions  read  as  follows: 

§  274a.1 2    Classes  of  aliens  authorized  to 
accept  employment. 

***** 

(b)*  *  * 

(6)*   *   * 

(ii)  (Reserved) 

(iii)  Curricular  practical  training 
(internships,  cooperative  training 
programs,  or  work-study  programs 
which  are  part  of  an  established 
curriculum)  after  having  been  enrolled 
full-time  in  a  Service  approved 
institution  for  one  full  academic  year. 
Curricular  practical  training  (part-time 
or  full-time)  is  authorized  by  the 
Designated  School  Official  on  the 
student's  Form  1-20.  No  Service 
endorsement  is  necessary. 
***** 

(11)  An  exchange  visitor  (J-1), 
pursuant  to  §  214. 2(j)  of  this  chapter  and 
22  CFR  part  62.  An  alien  in  this  status 
may  be  employed  only  by  the  exchange 
visitor  program  sponsor  or  appropriate 
designee  and  within  the  guidelines  of 
the  program  approved  by  the 
Department  of  State  as  set  forth  in  the 
Form  DS-2019,  Certificate  of  Eligibility, 
issued  by  the  program  sponsor; 
***** 

(c)*   *  *   ' 

(3)*   *   * 

(ii)  *  *  *  The  F-1  student  must  also 
present  a  Form  1-20  ID  or  SEVIS  Form 
1-20  with  employment  page  completed 
by  DSO  certifying  eligibility  for 
employment;  or 

(iii)  Is  seeking  employment  because  of 
severe  economic  hardship  pursuant  to  8 
CFR  214.2(f)(9)(ii)(C)  and  has  filed  the 
Form  1-20  ID  and  Form  1-538  (for  non- 
SEVIS  schools),  or  SEVIS  Form  1-20 
with  employment  page  completed  by 
the  DSO  certifying  eligibility,  and  any 
other  supporting  materials  such  as 
affidavits  which  further  detail  the 
unforeseen  economic  circumstances  that 
require  the  student  to  seek  employment 
authorization. 

Dated:  December  5,  2002. 
Michael  J.  Garcia, 

Commissioner,  Immigration  and 

Naturalization  Service. 

|FR  Dw:.  02-31184  Filed  12-6-02: 1:45  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-200a-0011:  FRL-719e-«l 

RIN2070-AOG0 

Sustainable  Futures  —  Voluntary  Pilot 
Protect  Under  ttw  TSCA  New 
Chemicals  Program;  Notice 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notice. 

SUMMARY:  This  notice  announces  a 
voluntary  pilot  project  by  EPA,  entitled 
Sustainable  Futiires,  to  encourage  the 
application  of  pollution  prevention 
principles  during  the  development  of 
new  chemicals  submitted  as 
premanufacture  notices  (PMNs)  under 
section  5  of  the  Toxic  Substances 
Control  Act  (TSCA).  Certain  expedited 
review  under  section  5  of  TSCA  is 
proposed  as  an  incentive  to  PMN 
submitters.  The  goal  of  this  pilot  project 
is  to  encourage  pollution  prevention 
and  the  development  of  inherently  low 
hazard  chemicals.  Furthermore,  the 
Agency  seeks  to  gain  additional  data 
and  experience  regarding  the  pollution 
prevention,  risk  reduction,  and  source 
reduction  benefits  of  use  of  hazard, 
exposure,  and  risk  screening 
methodologies  such  as  EPA's  Pollution 
Prevention  Framework  in  new  product 
development  efforts. 
DATES:  Comments  are  solicited  on  or 
before  June  9  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/coiuier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATKW. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact:  For 
New  Chemicals  Program  regulatory 
information:  Kenneth  T.  Moss,  Chemical 
Control  Division  (7405M),  Office 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460-0001;  telephone  number: 
(202)  564-9232;  e-mail  address: 
moss.kennetll6epa.gov.  For  information 
about  P2  Framework  and  Training  or 
Workshops:  Bill  Waugh  or  Maggie 
Wilson.  Risk  Assessment  Division 


(7403M),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 
nimibers:  (202)  564-7657  or  564-«924; 
e-mail  addresses:  waugh.billdepa.gov  or 
wilson.maggie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  or  may  in  the 
future  be  a  submitter  of  a  PMN  under 
TSCA.  Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•    Chemical  manufacturers  or 
importers  (NAICS  325.  32411.  28.  2911). 
Anyone  who  plans  to  maniifecture  or 
import  a  new  chemical  substance  (as 
defined  in  TSCA  section  3)  for  a  non- 
exempt  commercial  purpose  is  required 
to  provide  the  EPA  with  a  PMN  at  least 
90  days  prior  to  the  activity.  Any  TSCA 
Chemical  substance  that  is  not  on  the 
TSCA  Inventory  is  classified  as  a  new 
chemical. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0011.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center.  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW..  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 


number  is  (202)  566-1744  and  the 
telephone  niunber  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
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version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photograpljed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  ^ou  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronicallv  is 


EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPPT-2002-0011. 
The  system  is  an  "anonymous  access"  • 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-0011.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  dockn.  EPA's  e-mail 
system  automatically  ..aptures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
conunents  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428. 1201  Constitution 
Ave.,  NW.,  Washington.  DC.  Attention: 
Docket  ID  Number  OPPT-2002-0011. 
The  DCO  is  open  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Background 

Under  section  5(a)  of  TSCA,  persons 
must  notify  EPA  at  least  90  days  before 
manufacturing  or  importing  a  new 
chemical  substance  for  non-exempt 
purposes.  A  new  chemical  substance,  as 
defined  in  section  3(9)  of  TSCA,  is  any 
chemical  substance  (as  defined  in 
section  3(2)  of  TSCA)  that  is  not 
included  on  the  Inventory  compiled 
under  section  8(b)  of  TSCA.  EPA 
requires  that  submissions  be  made  on 
EPA  Form  7710-25-  Premanufacture 
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Notice  (PMN).  The  Agency  encourages 
chemical  manufacturers  to  incorporate 
health  and  environmental  issues  into 
product  decisionmaking  during  the 
development  of  new  chemical 
substances.  EPA  has  several  ongoing 
initiatives  intended  to  help  stakeholders 
better  assess  risk  issues  during  the  early 
stages  of  chemical  development  efforts. 
Examples  include  the  Design  for 
Environment  Program,  the  Green 
Chemistry  Program,  and  the  Pollution 
Prevention  Framework  (P2  Framework), 
among  other  programs.  Of  specific 
relevance  to  today's  notice  is  the  P2 
Framework  as  utilized  in  the 
development  of  safer  new  chemicals 
submitted  as  PMNs  under  section  5  of 
TSCA. 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  seeks  to  gain  additional 
data  and  experience  regarding  the 
pollution  prevention,  safer  chemicals, 
risk  reduction,  and  source  reduction 
benefits  of  use  of  hazard,  exposure,  and 
risk  screening  methodologies  such  as 
the  P2  Framework  in  new  product 
development  efforts.  To  help  build  this 
knowledge  base  the  Agency  has 
established  this  pilot  project,  entitled 
Sustainable  Futiues,  to  encourage 
application  of  pollution  prevention 
principles  during  the  development  of 
new  chemicals  under  TSCA,  known 
hereafter  as  the  "pilot  project."  While 
EPA's  major  goal  is  development  of 
safer  new  chemicals,  for  purposes  of  the 
pilot  it  will  also  consider  low-moderate 
hazard  chemicals  for  which  exposure 
assessment  indicates  potentially  low 
risk.  This  pilot  project  is  entirely 
voluntary  and  will  enable  the  Agency  to 
develop  information  to  support  a 
possible  future  exemption  under  section 
5(h)(4)  of  TSCA  based  on  experience 
gained  in  Sustainable  Futures.  Under 
this  initiative,  pilot  project  participants 
would  be  encouraged  to  become 
proficient  with  and  to  apply  the 
Pollution  Prevention  Framework  (P2 
Framework)  or  other  scientifically 
acceptable  hazard,  exposure,  and  risk 
screening  methods  in  new  chemical 
development  efforts.  To  encourage 
industry  participation  in  this  volimtary 
pilot  project,  the  Agency  will  consider 
providing  certain  expedited  review  to 
participants  in  the  pilot  project.  This 
notice  provides  additional  detail 
relating  to  the  expedited  review 
available  imder  this  pilot  project  and 
discusses  criteria  or  factors  EPA  will 
consider  to  determine  eligibility  for  the 
pilot  project  and  associated  expedited 
review. 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

This  pilot  project  is  entirely  voluntary 
and  will  enable  the  Agency  to  develop 
information  to  support  a  possible  future 
exemption  to  the  PMN  reporting 
requirements  of  section  5  of  TSCA, 
under  section  5(h)(4)  of  TSCA  and  based 
on  experience  gained  in  Sustainable 
Futures.  See  below  for  a  further 
explanation  of  these  requirements  and 
general  information  on  the  New 
Chemicals  Program. 

C.  Overview  of  the  PMN  Process 

Under  section  5(a)  of  TSCA,  persons 
must  notify  EPA  at  least  90  days  before 
manufacturing  or  importing  a  new 
chemical  substance  for  non-exempt 
purposes.  EPA  requires  that 
submissions  be  made  on  EPA  Form 
7710-25  -  Premanufacture  Notice 
(PMN).  Along  with  the  PMN  submitters 
must  send  in  all  available  data  on 
chemical  identity,  production  volume, 
byproducts,  use,  environmental  release, 
dis{>osal  practices,  and  human 
exposure.  In  addition,  submitters  must 
send  in  all  existing  health  and 
environmental  data  in  the  possession  of 
the  submitter,  parent  company,  or 
affiliates.  All  of  this  information  is 
considered  by  Agency  risk  assessors  to 
determine  whether  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  such  substance,  or 
any  combination  of  such  activities, 
presents  an  unreasonable  risk  of  injury 
to  health  or  the  environment.  In  some 
cases,  EPA  can  require  submission  of 
any  additional  data,  including 
development  of  data  through  testing, 
when  the  information  included  with  the 
PMN,  coupled  with  that  available  to  its 
risk  reviewers  from  internal  archives  is 
not  adequate  to  allow  EPA  to  make  this 
determination.  The  Instruction  Manual 
for  Premanufacture  Notification  of  New 
Chemical  Substances  explains  all 
reporting  requirements. 

EPA  has  limited  or  no  reporting 
requirements  for  new  chemical 
substances  in  the  following  cases: 

•  Low  Voluine  Exemption  (LVE)  — 
10,000  kilograms  or  less  of  the 
substance  will  be  manufactured  or 
imported  each  year  under  the 
requirements  at  (40  CFR  723.50). 
Notification  required,  using  EPA  Form 
7710-25  (the  PMN  Form). 

•  Research  and  Development  (R&D) 
—  the  substance  is  manufactured  in 
small  quantities  for  research  and 
development,  and  special  procedural 
and  recordkeeping  requirements  are  met 
(40  CFR  720.36  and  720.78). 
Notification  not  required. 

•  Low  Releases  and  Low  Exposures 
(LoREX)  Exemptions  —  the  substance  is 


expected  to  have  low  release  and 
exposure  under  the  requirements  at  40 
CFR  723.50.  Notification  required,  using 
the  PMN  Form. 

•  Test  Marketing  Exemption  (TME) 
—  the  substance  is  being  manufactured 
or  imported  for  TME,  under  the 
requirements  at  40  CFR  720.38. 
Notification  required,  using  the  PMN 
Form. 

•  Poljrmer  Exemption  —  the 
substance  is  a  polymer  that  meets 
certain  specified  criteria  where  the 
substance  is  not  considered  chemically 
active  or  bioavailable  under  the 
requirements  at  40  CFR  723.250.  Annual 
report  to  the  Agency  is  required  for 
those  exempt  polymers  commenced  for 
the  first  time  in  the  preceding  calendar 
year. 

Section  5  of  TSCA  gives  EPA  90  days 
to  review  a  PMN  (also  referred  to  as  a 
"section  5  notice").  The  PMN  program 
has  evolved  into  an  efficient  mechanism 
to  identify  new  chemicals  which  are  of 
greatest  concern  during  the  early  stages 
of  the  90-day  review  process  and  focus 
detailed  ansdysis  on  these  cases  with  the 
ultimate  goal  of  identif)ring  and 
controlling  unreasonable  risks.  EPA 
utilizes  an  integrated  approach  that 
draws  on  knowledge  and  experience 
across  scientific  and  organizational  lines 
to  identify  and  evaluate  concerns 
regarding  health  and  environmental 
effects,  exposure  and  release  and 
economic  impacts.  PMNs  and 
exemption  notices  sharfe  the  early  stages 
of  the  90-day  PMf^review  process;  LVE 
and  LoREX  applications  conclude 
review  by  day  30  and  TME  applications 
by  day  45. 

A  large  majority  of  PMN  submissions 
are  reviewed,  evaluated  and  dropped 
from  further  consideration  during  the 
early  stages,  i.e.,  first  30  days,  of  the 
PMN  review  period.  The  early  stages  of 
the  PMN  review  period  include: 

1.  The  Chemical  Review  and  Search 
StratMy  Meeting; 

2.  The  Structure  Activity  Team 
Meeting; 

3.  Development  of  the  Exposure  and 
Release  Profile;  and 

4.  The  Focus  Meeting. 

The  Chemical  Review  and  Search 
Strategy  (CRSS)  meeting  (day  8-12) 
examines  chemical  identity;  structure/ 
chemical  nomenclature;  structural 
analogs/TSCA  Inventory  Status; 
synthesis  (including  bjrproducts  and 
impurities);  use/TSCA  jurisdiction  as 
provided  by  the  PMN  submitter,  open 
literature,  or  as  identified  by  EPA  for 
similar  chemical  substances;  physical/ 
chemical  properties  (physical  state, 
molecular  weight,  melting  and  boiling 
point,  vapor  pressure,  solubility,  octanol 
water  partition  co-efficient.  pH);  and 
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pollution  prevention  aspects,  using 
information  provided  by  the  PMN 
submitter.  EPA  also  may  make 
suggestions  for  alternate  s)mthetic 
pathways.  Decisions  at  this  meeting 
include  notice  completeness,  validity, 
reportability,  eligibility  for  exemption, 
candidacy  for  exposure-based  review 
(PMN  has  potential  for  substantial 
production  volume  and  substantial  or 
significant  human  exposure  or 
substantial  environmental  release),  and 
whether  the  notice  meets  certain  CRSS 
drop  criteria. 

llje  Structure  Activity  Team  meeting 
(day  9-13)  is  an  interdisciplinary 
meeting  of  scientists,  including 
chemists,  biologists,  toxicologists,  and 
information  specialists,  which  evaluates 
potential  environmental  fate,  health 
effects  and  environmental  hazard 
through  the  use  of  struct\u«  activity 
relationships  (SAR),  test  data  on  the 
new  chemical  substance,  data  on 
structural  analogs,  and  expert  judgment. 

The  Initial  Exposure  and  Release 
Assessments  are  developed  by  Day  10- 
19  and  examine  occupational  exposure, 
environmental  releases,  and 
environmental,  general  population  and 
consumer  exposures. 

The  Focixs  meeting  (Day  15-20)  is  the 
earliest  risk  management  meeting  in  the 
section  5  notice  review  period; 
representatives  from  all  PMN  technical 
disciplines  are  involved  in  this 
assessment.  Initial  decisions  are 
developed  at  this  meeting.  For 
Exemption  notices,  the  initial  decisions 
are  to  grant  or  deny  the  notice,  with  or 
without  certain  conditions  of  use 
specified  in  the  notice,  to  which  the 
submitter  is  legally  bound.  Focus 
meeting  decisions  for  PMNs  can  range 
from  identifying  the  need  to  consider  a 
ban  or  section  5(e)  of  TSCA  regulation 
of  the  new  chemical  to  a  "drop"  from 
further  Agency  review.  A  PMN  can  also 
continue  on  to  a  more  detailed  review 
which  occupies  much  of  the  remainder 
of  the  90-day  period.  Regardless  of 
whether  the  Agency  drops  a  PMN 
submission  during  the  early  stages  of 
review  at  the  Focus  meeting  or  near  the 
end  of  the  statutorily  mandated  90-day 
PMN  review  period,  the  PMN  submitter 
is  nonetheless  not  allowed  to  commence 
manufacture  before  day  90  of  the  review 
period. 

The  review  period  can  be  extended 
imder  section  5(c)  of  TSCA  for  good 
cause;  it  may  also  be  suspended 
voluntarily  by  the  mutu^  consent  of 
EPA  and  the  PMN  submitter.  During  the 
review  period  for  PMNs,  EPA  may  take 
action  under  section  5(e)  or  (f)  of  TSCA 
to  prohibit  or  limit  the  production, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  new  chemical 


substances  that  raise  health  or 
environmental  concerns.  If  EPA  has  not 
taken  action  under  section  5(e)  or  (f)  of 
TSCA,  the  PMN  submitter  may 
manufacture  or  import  the  new 
chemical  substance  when  the  review 
period  expires  (i.e.,  day  90)  and  need 
merely  notify  the  agency  of 
commencement  of  manufacture  or 
import.  Similarly,  during  the  review 
period  for  PMN  exemption  notices,  EPA 
may  take  action  to' prohibit  or  limit  the 
production,  processing,  distribution  in 
commerce,  use,  and  disposal  of  new 
chemicai  substances  that  raise  health  or 
environmental  concerns,  ff  EPA  has  not 
taken  action  to  deny  the  exemption 
application,  imder  section  5(h)(1)  for 
TMEs  or  section  5(h)(4)  of  TSCA  for 
LVE  and  LoREX  notices,  the  notice 
submitter  may  manufacture  or  import 
the  new  chemical  substance  when  the 
respective  review  fieriod  for  those 
notices  expires  (i.e.,  day  45  for  TME  or 
day  30  LVE  and  LoREX). 

No  later  than  30  days  after  the  PMN 
submitter  initiates  manufacture  or 
import  of  the  PMN  substance,  it  must 
provide  EPA  with  a  notice  of 
commencement  of  manufacture  or 
import  (NOC).  Section  8(b)  of  TSCA 
provides  that,  upon  receipt  of  such  a 
notice,  EPA  must^add  the  substance  to 
the  TSCA  Inventory.  Thereafter,  other 
manufacturers  and  importers  may 
engage  in  activities  involving  the  new 
substance  without  submitting  a  PMN, 
unless  the  Agency  has  used  its 
Significant  New  Use  Rule  (SNUR) 
authority  under  section  5(a)(2)  of  TSCA 
to  designate  a  use  of  a  chemical 
.  substance  as  a  "significant  new  use." 
Section  5(a)(1)(B)  of  TSCA  would  then 
require  persons  to  submit  a  Significant 
New  Use  Notice  (SNUN)  to  EPA  at  least 
90  days  before  they  manufacture, 
import,  or  process  the  substance  for  the 
use  designated  as  significant.  The 
required  SNUN  provides  EPA  with  the 
opportimity  to  evaluate  the  intended 
use,  and  if  necessary,  to  prohibit  or  limit 
that  activity  before  it  occurs. 

D.  History 

EPA  has  over  20  years  experience  in 
reviewing  PMNs  and  exemption  notices 
under  TSCA  on  a  wide  variety  of  classes 
or  categories  of  chemicals.  During  this 
period  the  Agency  has  reviewed  over 
38,000  PMNs  and  section  5  of  TSCA 
exemption  notices. 

Historically,  it  has  been  EPA's  policy 
to  not  allow  simultaneous  submission  of 
section  5  exemption  notices  and  PMNs 
for  the  same  substance.  For  LVEs,  EPA 
restricts  submission  of  a  PMN  imtil  nine 
months  after  the  date  on  which  a  LVE 
is  approved  by  EPA  (i.e.,  90  days  before 
termination  of  the  one  year  low  volume 


period)  and  restricts  a  LVE  when  a 
pending  PMN  estimates  a  production 
volimie  greater  than  10,000  kilograms 
per  year.  This  policy,  in  interpreting  the 
intent  of  the  rule,  places  emphasis  on 
the  rule's  use  of  the  words  10,000 
kilograms  "per  year,"  rather  than  per 
any  lesser  time  period.  Accordingly, 
EPA  has  denied  a  LVE  because  a  PMN 
simultaneously  submitted  by  the  same 
company  on  the  same  chemical 
estimated  the  production  volimie  to  be 
over  10,000  kilograms  per  year. 
Test  Market  Exemption  (TME) 
applications  have  been  allowed  in 
combination  with  Premanufacture 
Notices  (PMNs)  only  if  the  submitter's 
description  clearly  distinguishes  the  test 
marketing  activity  from  full-scale 
commercial  production  or  research  and 
development.  EPA's  New  Chemical 
Information  Bulletin  Exemptions  for 
Research  and  Development  and  Test 
Marketing  (USEPA,  1986.  see  Unit 
XV.  1.)  describes  how  the  Agency,  in 
order  to  discourage  the  use  of 
simultaneous  submissions  to  simply 
obtain  PMN  review  of  a  chemical 
substance  in  45  days,  closely  examines 
such  submissions  to  determine  if 
genuine  test  marketing  activity  is 
involved;  if  it  is  not,  the  application  has 
been  denied.  The  suggested  mechanism 
for  such  a  combination  submission  has 
been  that,  following  the  submission  of  a 
TME  application,  the  same  company 
may  not  submit  a  PMN  for  the  same 
chemical  until  90  days  before  the  end  of 
the  test  marketing  period  specified  by 
the  company  in  its  TME  application 
pursuant  to  40  CFR  720.38(b)(5). 

m.  What  is  the  P2  Framework? 

The  P2  Framework  (USEPA,  2000,  see 
Unit  XV.2.)  is  a  set  of  computer  models 
that  predict  hazards  and  exposures  of 
chemicals  using  structure  activity 
relationships  (SARs),  exposure 
assessment  models  and  databases,  and 
standard  (default)  scenarios.  These 
models  have  been  developed  over  a  20- 
year  period  by  EPA's  Office  of  Pollution 
Prevention  and  Toxics,  and  others  in  the 
scientific  and  technical  community,  to 
screen  new  chemicals  in  the  presence  of 
limited  data.  Annually,  EPA  evaluates 
over  2,000  new  chemicals  submitted 
under  section  5  of  TSCA.  TSCA  requires 
that  EPA  evaluate  the  chemicals  within 
90  days.  Although  the  law  does  not 
generally  require  that  the  submitter 
conduct  laboratory  tests  to  evaluate 
potential  hazards  of  the  chemicals,  PMN 
submissions  must  include  all  available 
existing  information  on  exposure  and 
environmental  release  on  new 
chemicals  and  the  Agency  will  use  this 
information  or,  in  absence  of  supplied 
information,  professional  judgment  to 
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evaluated  exposures  and  releases. 
Operating  under  this  time  limitation, 
and  often  a  lack  of  data,  EPA  developed 
methods  to  quickly  screen  chemicals  to 
assess  human  and  envirormiental 
hazards,  physical/chemical  properties, 
environmental  fate,  human  and 
environmental  exposures,  and  risks. 

The  P2  Framework  models  listed  in 
the  table  in  this  unit,  capture  the 
expertise  of  multiple  EPA  scientists, 
grantees,  support  contractors,  and  others 


in  the  scientific  community  working  for 
over  20  years  screening  chemicals  in  the 
presence  of  limited  data.  The  P2 
Framework  project  presents  these 
models  to  industry  with  the  hope  that 
the  models  will  be  useful  in  identifying 
potential  problem  chemicals  and 
processes  early  in  the  research  and 
development  process.  EPA  believes  that 
application  of  hazard  screening 
methodologies  early  in  new  chemicals 
research  and  development  will  lead  to 

P2  Framework  Models 


commercialization  of  safer  new 
chemical  substances.  In  other  instances 
where  chemicals  are  projected  to 
present  a  low-moderate  hazard  concern, 
exposure  and  risk  screening 
methodologies  can  be  used  early  in  the 
research  and  development  process  to 
identify  lower  risk  diemical 
alternatives.  The  table  also  provides 
information  regarding  the  availability  of 
the  models. 


Model 

Endpotnts  addressed 

Inputs  needed 

>      Availability 

Models  to  Estimate  Ptiysicai-Chefnical  Propefties 

EPI  SuiteTM 

Melting  and  Boiling  Points,  Vapor  Pres- 
sure; Octanol/water  partition  coefficient 
(Kow);  Water  sotiihility  from  log  Kow; 
Soil  organic  carbon  partition  coefficient 
(Koc);  Henry's  law  constant:  vapor  pres- 
sure/water solubiltty:  Fish  t>K)concentra- 
tion  factor 

Chemical  Abstract  Servk»  Registry  Num- 
ber (CAS  RN),  if  in  Smilecas  database 
-  CAS  datat>ase  of  Simplified  Molecular 
Input  Line  Entry  System  (SMILES)  -  or 
Cherok:al  Structure  in  SMILES  notation 

Downk)ad  at  no  cost  from  httpV 
/www.epa.gov/oppt/exposure/ 
docs/episuitedl.htm 

Models  to  Estimate  Environmental  Fate 

EPI  SuiteT** 

Atmospheric     oxidation     potential;     Bio- 
degradation  rate;  Hydrolysis  rate;  Per- 
cent removal  in  POTW  (Publicly  Owned 
Treatment  Works) 

Chemkal  Abstract  Service  Registry  Nunf>- 
ber  (CAS  RN),  if  in  Smilecas  database 
-  CAS  database  of  Simplified  Molecular 
Input  Line  Entry  System  (SMILES)  -  or 
Chemical  Structure  in  SMILES  notation 

DownkMd  at  no  cost  from  http7 
/www.epa.gov/oppt/exposure/ 
docs/episuitedl.htm 

Models  to  Estimate  Human  Health  and  Environmental  Hazards 

OncoLogic 

Cancer  hazard  potential 

Chemk:al  staicture 

Developed  by  USEPA,  OPPT 
and  LogiChem  under  a  coop- 
erative agreement.  Infomia- 
tion  http^/togKhem.com/ 

ECOSARTM 

Acute  and  chronic  toxicity  to  fish,  inverte- 
brates, algae 

CAS  RN  (if  in  Smilecas  db)  or  Chemical 
Structure  In  SMILES  notation 

Download  at  no  cost  from  http^ 
/www .  epa .  gov/oppt/ 
newchems/21  ecosar.htm 

Models  to  Estimate  Exposure 

E-FAST 

Surface  water  ingestion,   fish  ingestion, 
ground  water  ingestion,  ambient  air  in- 
halation,  indoor  air  inhalation,   dermal 
exposure,    aquatic   environment   expo- 
sure/risk 

Physical/chem  properties,  fate  properties, 
release  amounts,  release  medium,  re- 
lease locatkKi,  aquatic  concentration  of 
concem.   National   Pollutant  Discharge 
Elimination  System  (NPDES)  nurnber. 

Download  at  no  cost  from  httpy 
/www.epa.gov/oppt/exposure/ 
docs/efast.htm 

ReachScan 

impact  of  surface  water  disctiarges  on 
drinking  water  facilities,  cfiemkal  con- 
centratkxi  downstream  at  drinking  water 
intake  point 

Facility  kx:atkxi  (NPDES),  release  data 

EPA    is   updating    ReachScan 
and    will    make    infomiatkxi 
available  on  its  use  In  this 
and  other  programs  at  http:// 
wwwepa.gov/oppt/exposure/ 
docs/reachscan .  htm 

ChemSTEER 

Occupatkxial  inhalation  and  dermal  expo- 
sure durir>g  industrial  and  commercial 
manufacturing,  processing,  and  use  op- 
eratkjns;  industrial  &  commercial  manu- 
facturing, &  processing  releases  to  air, 
water,  arKl  land 

Molecular  weight,  vapor  pressure,  density; 
productkin  or  use  volume,  fractkxis  de- 
voted to  multiple  uses;  weight  fractkjns, 
physical  state.  Numbers  of  sites  &  work- 
ers, batch  amounts  &  tinr>es.  release 
sources,    worker   activities;    workplace 
concentratk>ns,     release    amounts    & 
media. 

Downtoad  at  no  cost  from  http7 
/www  epagov/oppt/exposure/ 
docs/chemsteer.htm 
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IV.  How  Has  the  Agency  Worked  to 
Educate  Industry  About  the  P2 
Framework? 

Over  the  last  several  years  the  Agency 
has  gained  considerable  experience  in 
working  with  stakeholders  (e.g., 
chemical  manufacturers,  formulators, 
users,  consulting  firms,  etc.)  in  the 
application  of  the  P2  Framework  during 
new  product  development.  EPA  has 
conducted  detailed  P2  Framework 
workshops  and  training  exercises, 
including  workshops  in  California, 
Texas,  Illinois,  New  Hampshire,  and 
Virginia.  These  workshops  were 
desired  to  introduce  stakeholders  to 
the  P2  Framework  and  to  help 
stakeholders  develop  experience  in  the 
use,  interpretation,  limitations  and 
applicability  of  the  P2  Framework 
methodologies  in  chemical  hazard  and 
exposure  screening.  The  workshops  also 
discussed  use  of  the  P2  Framework 
outputs  in  risk  screening  analyses. 
Approximately  100  companies,  among 
odier  stakeholders,  have  participated  in 
the  P2  Framework  workshops  and 
training.  In  addition  to  providing 
workshops  and  training  sessions,  the 
Agency  has  worked  with  individual 
companies,  and  other  stakeholders, 
regarding  opportunities  to  apply  the  P2 
Framework  in  the  development  of 
environmentally  preferable  new 
chemical  products  and  other  activities 
designed  to  identify  and  implement 
pollution  prevention  opportunities. 

V.  What  Is  the  Potential  Benefit  Derived 
fivm  Use  of  the  F2  Framework? 

Companies  that  develop  new 
chemical  substances  often  have 
alternative  chemical  structures  that 
could  become  the  subject  of  a  PMN. 
Chemical  manufacturers  and  users  often 
lack  hazard-  and  exposure-related 
information  on  new  chemical 
alternatives  and,  as  a  result,  sometimes 
choose  among  new  chemical  product 
alternatives  without  an  imderstanding 
of  the  potential  hazard  and  risk  trade- 
offs of  product  alternatives  under 
consideration.  Many  companies  that 
have  used  the  P2  Framework  indicate 
that  the  P2  Framework  generates 
screening-level  information  about 
human  and  environmental  hazards  and 
exposures,  and  that  this  information 
helps  further  differentiate  among 
product  alternatives,  leading  to 
identification  of  alternatives  which  are 
potentially  safer  or  present  lower 
potential  risks  or,  in  other  cases,  the 
development  of  enviroiunentally 
preferable  products  and  processes  and 
other  pollution  prevention  outcomes.  It 
is  hoped  that  the  P2  Framework  will 
enable  PMN  submitters  to  design  safer 


products  and  conduct  an  analysis 
similar  to  that  done  by  EPA  for  each 
new  chemical  submitted,  and  to  identify 
and  develop  products  and  processes 
that  can  be  sustained  both 
environmentally  and  economically. 
Chemical  companies,  consultants, 
research  and  development  laboratories, 
etc.  which  have  applied  the  P2 
Framework  during  new  chemical  and 
product  development  activities  have 
indicated  that  the  P2  Framework: 

1.  Generates  chemical  specific  hazard 
and  exposure  related  information 
previously  unavailable; 

2.  Helps  compare  new  chemical 
product  alternatives  based  on  hazard, 
exposure,  and  risk  considerations  early 
in  the  product  development  process, 
when  change  is  most  cost  effective; 

3.  Helps  identify  enviroiunentally 
preferable  new  products  and  processes; 

4.  Reduces  the  generation  (i 
hazardous  waste  that  typically  occurs 
during  product  development;  and 

5.  Results  in  potentially  significant 
financial  and  business  benefits,  among 
other  benefits  (Tellus  Institute,  1999,  see 
Unit  XV.3;  Eastman  Kodak,  1996,  see 
Unit  XV.4). 

VI.  What  Is  the  Regulatory  Incentive  for 
Chemical  Manufacturers  under  this 
Sustainable  Futures  Pilot  Project? 

For  purposes  of  this  voluntary  pilot 
project,  EPA  will  implement  a  program 
leading  to  the  opportunity  for 
simultaneous  submissions  of  TME 
applications  and  PMNs  on  chemical 
substances  for  which  the  submitter 
demonstrates  the  application  and  use  of 
the  P2  Framework  or  other  scientifically 
acceptable  hazard  and  exposure 
screening  methodologies.  While  EPA's 
major  goal  is  the  development  of  safer 
chemicals,  it  will  also  consider,  for  the 
purposes  of  this  pilot,  low-moderate 
hazard  chemicals  fbr  which  exposure 
assessment  indicates  potentially  low 
risk.  Thus,  under  the  pilot,  the 
submitter,  following  approval  of  the 
TME  by  the  Agency,  can  begin 
manufactiu«  of  the  chemical  substance 
for  test  marketing  purposes,  in 
accordance  with  the  TME  after  45  days. 
They  must  continue  to  meet  the 
exemption  requirements  for  an 
additional  45  days,  at  which  time  the 
90-day  PMN  review  may  be 
satisfactorily  completed  and  they  may 
then  submit  the  NOC  and  begin 
manufacture  for  PMN  purposes. 

Under  the  volimtary  pilot  project, 
qualifying  simultaneous  PMN/TME 
submitters  may  begin  manufactiire  of 
those  chemical  substances  at  45  days  in 
accordance  with  the  TME.  As  described 
in  Unit  II. A.,  most  decisions  on  PMNs 
or  TMEs  are  made  before  day  30  of  their 


review  periods,  which  in  the  case  of 
simultaneous  submissions  would  run 
concurrently.  Chemicals  qualifying  for 
this  option  will  be  restricted  to  those 
PMN/TME  chemical  substances  that  the 
Agency,  in  the  case  of  a  PMN,  drops 
ft-om  review  and,  in  the  case  of  a  TME, 
grants  by  the  Focus  meeting  which 
occurs  by  day  30  of  the  90-  or  45-day 
review  period,  respectively,  and  which 
satisfy  certain  criteria  described  below 
(see  Unit  DC.).  In  granting  a  TME,  the 
chemical  substance  (and  its  associated 
uses  and  exposures)  must  be  judged  by 
EPA  to  meet  the  requirement  that  it 
"will  not  present  an  unreasonable  risk 
of  injury  to  human  health  and  the 
environment,"  after  which  the  submitter 
can  commence  TME  activities  at  45 
days.  EPA  will  also  review  the 
simultaneously  submitted  PMN  and, 
provided  the  TME  is  granted  and  the 
PMN  is  dropped  during  the  first  30  days 
of  the  90-day  review  period,  the 
submitter  may  then  commence  full 
commercialization  on  or  after  day  96  of 
PMN  review  and  file  the  NOC.  All  TME 
requirements  must,  however,  be  met 
until  such  time  as  commencement  of 
manufacture  occurs  and  the  NOC  is 
filed,  at  which  point  the  substance 
becomes  an  existing  chemical  and  is 
placed  on  the  TSCA  hiventory.  If  EPA 
grcUits  the  TME,  but  does  not  drop  the 
PMN  during  the  first  30  days  of  review, 
the  submitter  will  be  notified  that  the 
submitter  must  choose,  by  letter  within 
15  days  of  being  notified  of  the  Agency's 
decision,  to  continue  only  one  of  the 
two  notification  procedures  (i.e., 
withdraw  the  TME  and  continue  with 
the  PMN,  or  continue  with  the  TME  and 
withdraw  the  PMN). 

Vn.  How  Could  EPA  Decide  to  Approve 
a  TME  but  Identify  Concerns  with  a 
PMN  on  the  Same  Chemical? 

As  mentioned  in  Unit  II.B.,  a  TME 
submitter's  description  must  clearly 
distinguish  the  test  marketing  activity 
from  full-scale  commercial  production 
or  research  and  development.  When 
EPA  approves  the  TME.  it  has 
determined  that  test  marketing  the  new 
chemical  substance,  under  terms  and 
conditions  set  out  in  the  TME 
application  and  any  additional  controls 
stipulated  in  an  accompanying  Federal 
Register  notice  announcing  Agency 
approval  of  the  TME,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Such  specific 
conditions  of  approval  include  the  test 
market  time  period,  production  volume, 
nimiber  of  customers,  and  use.  Upon 
review  of  the  same  chemical  when 
submitted  as  a  PMN,  the  Agency  could 
determine  that  a  higher  production 
volimie  or  distribution  and  use  of  the 
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chemical  without  the  limitations 
imposed  under  the  TME  may  present  an 
unreasonable  risk  to  human  health  or 
the  environment,  and  therefore  take 
regulatory  action  under  section  5(e)  of 
TSCA.  The  Agency  also  reserves  the 
right  to  rescind  approval  or  modify  the 
conditions  and  restrictions  of  a  TME 
during  the  TME  period  should  any  new 
information  that  comes  to  its  attention 
cast  significant  doubt  on  its  finding  that 
the  test  marketing  activities  will  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  enviroimient. 

Vm.  How  Will  Accepting  Simultaneous 
PMN/FME  Submissions  for  P2  Screened 
Chemicals  Benefit  the  Agency  and  the 
PubUc? 

This  voluntary  pilot  project  to  accept 
simultaneous  PMN/TME  submissions 
will  enable  the  Agency  to  develop 
information  to  support  a  possible  future 
exemption  under  section  5(h)(4)  of 
TSCA  based  on  experience  gained  in 
Sustainable  Futures.  This  would 
include  information  on  the  adequacy 
and  effectiveness  of  companies'  use  of 
Agency  tools  and  models  to  improve  the 
environmental  health  and  safety 
attributes  of  the  new  chemicals  notified 
to  EPA  under  section  5  of  TSCA.  It  is 
hoped  that  this  modification  in  the 
Agency's  policy  under  section  5  of 
TSCA  ultimately  resiUts  in  fewer  section 
5  notices  reqiiiring  extensive  Agency 
review  or  negotiation  of  necessary  risk 
controls  with  submitters,  and  in  safer 
chemicals  being  introduced  to  market. 

TX.  What  Are  EPA's  Suggested 
Approach  and  Criteria  for  Participation 
in  the  Voluntary  Sustainable  Futures 
Pilot  Proiect? 

The  Agency  solicits  participation  on 
the  part  of  chemical  companies,  and 
other  stakeholders,  in  this  volimtary 
pilot  project.  In  order  to  qualify  for  this 
pilot  project,  and  associated  expedited 
review,  companies  subject  to  section  5 
of  TSCA  reporting  requirements  must 
demonstrate  experience  and 
competence  with  the  P2  Framework  or 
other  scientifically  acceptable 
approaches  to  chemical  risk  screening. 
Typically,  EPA  expects  that  the 
following  will  be  necessary: 

A.  Training 

Companies  interested  in  participating 
in  this  pilot  project  must  demonstrate 
an  understanding  of  the  scope, 
applicability,  interpretation,  and 
limitations  of  pollution  prevention  and 
chemical  hazard  and  exposure  screening 
tools,  such  as  the  P2  Framework,  that 
can  be  used  to  conduct  screening  level 
assessments  of  chemicals  based  on  an 
analysis  of  chemical  structiire  or  other 


considerations.  EPA  will  offer  P2 
Framework  risk  screening  software  to 
participating  companies  and  other 
interested  stakeholders.  The  Agency 
will  also  offer  detailed  training 
workshops  to  those  interested  in 
learning  more  about  the  P2  Framework 
models.  EPA  conducts  workshops  and 
presentations  that  provide  an  overview 
of  the  P2  Framework  models  to  industry 
and  other  stakeholders  (see  Unit  IV.).  P2 
Framework  workshops  are  2-3  days  in 
length,  involve  hands-on  training  in  the 
use,  interpretatigfi,  and  limitations  of  P2 
Framework  methodologies.  Attendees  of 
the  P2  Framework  workshops  are 
encouraged  to  bring  to  the  workshop  the 
CAS  Registry  Numbers  or  structures  of 
the  types  of  chemicals  of  specific 
interest  to  them  so  that  the  attendee  may 
use  these  as  examples  when  that 
attendee  runs  the  models  during  the 
workshop.  Attendees  should  not  bring 
any  CBI  chemicals  to  the  workshops.  P2 
Framework  workshops  are  particularly 
well  suited  for  participants  with  a 
strong  backgroimd  in  chemistry  and 
familiarity  with  issues  associated  with 
human  health  and  environmental 
hazard,  exposure,  and  risk  assessment. 
Those  interested  in  learning  about  dates 
and  times  for  upcoming  training, 
whether  given  by  EPA  or  other  qualified 
individuals,  should  contact  the  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  or  check  the  New  Chemicals 
Program  web  site  www.epa.gov/oppt/ 
newchems/. 

B.  Apply  Hazard  and  Exposure 
Screening  Tools 

Companies  must  apply  hazard  and 
exposure  screening  tools  to  gain  hazard- 
,  exposure-,  and  risk-related  information 
on  chemical  alternatives  imder 
consideration  in  the  R&D  and  product 
development  stages  and  demonstrate  to 
EPA  that  this  information  has  been  used 
to  inform  decisionmaking  to  select  safer 
new  chemical  alternatives  to  submit  as 
the  subject  of  a  new  chemical 
notification,  and,  where  appropriate,  to 
identify  opportunities  to  eliminate  or 
control  exposures  through  process 
controls. 

The  Agency  is  interested  in  learning 
if,  how,  and  when  hazard  and  exposure 
screening  tools  are  of  value  to 
participants  in  the  pilot  as  they  choose 
among  chemical  alternatives  that  may 
become  the  subject  of  a  PMN  notice. 
This  type  of  information  will  be 
considered  in  the  development,  if 
deemed  appropriate,  of  a  new 
exemption  under  section  5(h)(4)  of 
TSCA  based  on  experience  gained  in 
Sustainable  Futures.  In  order  to  help 
determine  if  a  new  exemption  is 
appropriate,  participants  in  this  pilot 


project  may  be  asked  to  provide  either 
summary  or  detailed  information  to 
EPA,  described  below,  that 
demonstrates  that  the  submitter  has 
used  information  gained  using  the 
hazard  and  exposiire  screening  tools  to 
inform  their  decisionmaking  to  select 
safer  new  chemical  alternatives  that 
became  the  subject  of  the  submission. 
Pilot  project  participants  should  provide 
this  information  on  or  as  an  attachment 
to  page  11  ("Optional  Pollution 
Prevention  Information")  of  the  PMN 
form.  Submitters  should  be  aware  that 
EPA  may  request  additional  information 
where  warranted  in  support  of  the  goal 
of  this  pilot  project.  The  goal  of  this 
project  is  to  encourage  pollution 
prevention  and  the  development  of 
inherently  low  hazard  chemicals.  The 
Agency  solicits  comments  on  the  type  of 
information  to  submit  to  EPA  that  (a) 
captures  an  increase  in  proficiency  in  a 
company's  use  of  these  assessment  tools 
or  (b)  discusses  hazard  or  risk  reduction 
in  PMNs  ultimately  submitted  to  the 
Agency,  in  contrast  to  those  chemicals 
not  submitted  because  of  concerns 
raised  through  the  use  of  the  tools. 

Sununary  level  information  should 
include: 

1.  The  number  of  chemical 
alternatives  (if  more  than  one) 
evaluated, 

2.  The  screening  models  used. 

3.  Factors  on  which  decisions  were 
based,  such  as  vapor  pressure,  PBT 
characteristics,  aquatic  toxicity, 
potential  human  exposu^re.  etc..  and 

4.  The  submitter's  perspective  on  the 
extent  to  which  the  P2  Framework,  or 
similar  methodologies,  helped  in  the 
understanding  of  hazard-,  exposure^, 
and  risk-related  issues  of  the  PMN 
chemical.  In  addition,  information  is 
solicited  regarding  the  extent- to  which 
the  methodologies  helped  the  submitter 
compare  or  contrast  product  or  process 
alternatives  based  on  hazard-,  exposure- 
,  and  risk-related  information. 

Three  different  examples  of  simunary 
level  information  are  provided  below: 

•  Due  to  a  number  of  factors,  only 
one  chemical  substance  was  identified 
as  having  necessary  product 
performance  characteristics.  As  a  residt, 
there  were  no  product  alternatives  to 
evaluate.  Our  company  used  the  P2 
Framework  models  on  the  single 
chemical  meeting  product  performance 
characteristics.  This  analysis  indicated 
low  hazard  potential  for  both  hujnan 
health  and  ecological  effects.  In 
addition,  the  material  showed  low 
persistence  and  low  bioconcentration 
potential.  As  a  result,  we  concluded  the 
material  presents  low  hazard/low  risk. 

•  Five  alternatives  were  evaluated 
for  environmental  fate  and  persistence. 
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bioconcentration  potential,  aquatic 
toxicity,  and  health  effects  using  XYZ 
methodologies  (e.g.,  the  P2  Framework). 
While  the  aquatic  toxicity  and  human 
health  hazard  profiles  of  all  five  were 
equivalent  (i.e.,  low),  two  compoimds 
were  seen  as  persistent  and  with 
bioconcentration  potential  much  higher 
than  the  other  three  alternatives.  The 
PMN  substance  was  selected  from 
among  these  three  alternatives  having 
lower  persistence  and  bioconcentration 
potential.  In  addition,  application  of 
exposure  models  indicated  that 
exposure  controls  on  specific  areas,  e.g., 
environmental  release,  occupational 
etc.,  were  warranted.  These  controls 
have  been  identified  and  their 
effectiveness  has  been  sufficiently 
described  in  the  PMN  submission. 

•    The  results  of  the  P2  Framework 
model  runs  helped  to  differentiate 
among  product  alternatives  based  on 
hazard  and  exposure  issues.  It  helped 
our  company  identify  a  product  that  is 
the  most  environmentally  preferable 
based  on  its  hazard  (e.g.,  low  aquatic 
toxicity  and  low  concern  for  adverse 
effects  to  human  health)  and  exposure 
(e.g.,  less  persistent)  properties.  The  P2 
Framework  software  package  helped  us 
think  about  chemical  design  options 
and  exposure  issues,  including 
manufacturing  controls  to  choose  among 
product  alternatives.  These  controls 
have  been  identified  and  their 
effectiveness  has  been  sufficiently 
described  in  the  PMN  submission. 

More  detailed  information  may  also 
be  provided,  for  example,  the  actual 
outputs  itom  the  methodologies  used,  or 
screening  level  hazard  assessments  for 
low  hazard  chemicals  and,  for  low- 
moderate  hazard  chemicals,  submission 
of  a  screening-level  exposure  and  risk 
assessment.  EPA's  P2  Framework,  as 
well  as  other  hazard,  exposure,  and  risk 
screening  methods,  can  be  used  to  assist 
in  many,  although  not  all,  components 
of  such  an  assessment.  This  screening 
level  assessment  could  include: 

1.  Physical/chemical  properties, 
potential  environmental  transport,  and 
environmental  fate; 

2.  Human  health  effects  such  as 
cancer  hazard  potential,  organ  toxicity, 
reproductive  and/or  developmental 
toxicity,  neurotoxicity  or  other  health 
endpoints  of  potential  concern; 

'     3.  Toxicity  to  the  aquatic 
environment,  i.e.,  aquatic  vertebrates, 
invertebrates  and  plants; 

4.  As  appropriate,  environmental 
releases,  exposure  to  the  general 
population,  consumer  exposure, 
occupational  exposure,  and 
environmental  exposure; 

5.  Descriptions  of  exposure  and 
release  mitigation  steps,  such  as 


personal  protective  equipment  and 
engineering  controls  information;  and 

6.  Sunamary  conclusions  regarding  the 
hazards,  exposure,  and  risks  of  product 
alternatives  including  a  determination  if 
alternatives  under  consideration  exceed 
EPA  new  chemicals  program  criteria  for 
PBT  (Persistent,  Bioaccumulative  and 
Toxic)  chemical  substances  (64  FR 
60194,  November  4,  1999),  or 
ecotoxicity  concern  levels  described  in 
the  P2  Framework  Manual  (see  http:// 
www.epa.gov/pbt/P2  _  Manual    6- 
OO.pdf  -  "ECOSAR  to  Estimate*  Aquatic 
Toxicity"). 

Assessments  need  not  include  every 
factor  listed  in  this  unit,  depending  on 
the  specific  chemical  submitted, 
intended  uses,  etc.  For  example,  toxicity 
to  aquatic  organisms  would  not  need  to 
be  evaluated  if  no  environmental 
releases  are  anticipated  under  expected 
conditions  of  manufacture,  processing, 
and  use  of  the  new  chemical.  Additional 
guidance  regarding  preparation  of 
screening-level  assessments,  including 
examples  of  screening-level 
assessments,  and  other  technical 
assistance,  will  be  provided  during  P2 
Framework  training  workshops, 
discussed  above. 

C.  Submit  5-10  Successful  PAfiVs  or 
PMN  Exemption  Notices 

Companies  will  need  to  submit  5-10 
successful  (i.e.,  not  regulated  by  EPA) 
PMNs  or  PMN  exemption  notices  which 
have  been  developed  using  chemical 
hazard  and  exposure  screening  tools, 
and  which  had,  as  part  of  the 
submission,  documentation  (summary 
or  detailed)  of  chemicals  evaluated, 
models  used,  endpoints  on  which 
decisions  were  based,  and  the 
submitter's  perspectives  on  the  extent  to 
which  the  screening  tools  provided 
useful  information  to  compare 
alternatives  and  select  safer  chemicals. 

Pilot  project  participants'  PMN 
submissions  will  be  evaluated  by  EPA 
consistent  with  the  normal  PMN  review 
process.  Participants  will  typically  be 
eligible  for  the  expedited  review 
described  in  Unit  VI.  of  this  notice  after 
5-10  new  chemical  cases  (PMNs  or 
PMN  exemption  notices)  have  been 
successfully  screened  by  the  company, 
as  described  above,  submitted  to  EPA, 
and  determined  to  be  low  hazard  and/ 
or  low  risk  by  EPA.  The  Agency  will,  at 
its  discretion,  consider  requests  for 
expedited  review  before  completion  of 
this  5-10  case  experience  base. 
Participants  requesting  relief  before 
completion  of  the  5-10  case  experience 
base  wUl  need  to  demonstrate  that  their 
approach  to  hazard,  exposure,  and  risk 
screening  is  the  functional  equivalent  of 
a  5—10  case  experience  base.  The 


Agency  may  also  make  an  exception 
with  regards  to  the  definition  of 
"successful"  for  PMNs  regulated  only 
under  TSCA  section  5  exposure-based 
authority. 

The  Agency  considered  several  factors 
when  determining  the  number  of 
successful  new  chemical  cases  needed 
to  qualify  for  expedited  review  under 
this  pilot  project.  Some  stakeholders 
submit  relatively  few  PMNs  or 
exemption  notices,  e.g.,  some 
stakeholders  submit  one  PMN  every  two 
to  three  years.  Setting  the  niunber  of 
successful  new  chemical  cases  at  a  level 
greater  than  5-10  would  mean  that 
infrequent  submittters  of  PMNs  might 
take  many  years  to  reach  the  5-10  PMN 
or  exemption  notice  experience  base. 
Some  stakeholders  submit  many  PMNs 
annually,  e.g.  20  PMNs  per  year  or 
more.  In  this  case  of  a  stakeholder 
submitting  20  PMNs  or  exemption 
notices  per  year,  the  experience  base 
could  be  achieved  in  approximately  six 
months.  The  Agency  believes  that  5-10 
successful  PMNs  or  exemption  notices, 
or  the  functional  equivalent,  is  a 
reasonable  experience  base  to  qualify  for 
expedited  review  under  this  pilot 
project.  The  Agency  will  use  its 
discretion  when  determining  if  and 
when  a  company  has  sufficient 
experience.  For  example,  for  a  company 
whose  PMN  submissions  have 
historically  been  limited  in  scope,  e.g., 
PMNs  submissions  only  for  surfactants, 
5  successful  PMN  submissions  might  be 
considered  adequate  for  the  Agency  to 
judge  that  the  submitter  has  effectively 
used  the  screening  methodologies.  On 
the  other  hand,  a  company  with  PMNs 
covering  a  wide  spectrum  of  industrial 
chemistry  might  need  to  submit  10 
successful  PMNs  to  qualify.  The  Agency 
solicits  comment  on  this  issue. 

If  a  pilot  project  participant's  PMN  or 
exemption  submission  is  determined  by 
EPA  to  be  low  hazard  or  low  risk 
(meaning  the  submission  is  dropped 
from  further  review  during  the  early 
stages  of  the  PMN  review  process,  i.e., 
first  30  days),  and  the  participant 
submits  descriptive  information  to 
demonstrate  that  chemical  hazard  and 
exposure  screening  models  contributed 
to  their  decisions  regarding  the  new 
chemical  substance,  this  will  likely  be 
judged  sufficient  to  demonstrate  an 
ability  (for  that  particular  PMN  or 
exemption  submission)  to  effectively 
use  the  screening  methodologies.  All 
such  decisions  imder  the  pilot  are 
within  the  sole  discretion  of  the  Agency 
and  no  rights  are  extended  by  this  pilot. 
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X.  How  Can  ChemiGal  Manufactuien 
Demonstrate  Their  Proficiency  in 
Effective  Use  of  Hazard  and  Exposure 
Screening  Tools  and  Thereby  Qualify 
for  Expedited  Review  Under  Section  5 
ofTSCA? 

As  mentioned  in  the  previous  section, 
in  order  to  demonstrate  proficiency  in 
the  use  of  the  P2  Framework  or  other 
comparable  hazard  and  exposure 
screening  tools,  companies  woiild, 
following  formal  training,  submit  5-10 
PMNs,  or  functional  equivalent,  which 
were  developed  via  application  of  these 
tools,  and  that  EPA  determines  to  be 
low  hazard  and/or  low  risk.  This 
number  of  PMN  cases  are  considered  a 
sufficient  sample  to  judge  the  adequacy 
and  effectiveness  of  a  company's  use  of 
the  P2  Framework  in  the  evaluation  of 
PMNs  prior  to  their  submission  to  the 
Agency.  Companies  submitting  PMNs 
under  this  pilot  project  (either  as  part  of 
the  initial  qualifying  process  or  in 
conjimction  with  TMEs  upon  successful 
completion  of  that  process)  may  be 
asked  to  supplement  their  submissions, 
using  page  11  ("Optional  Pollution 
Prevention  Information")  of  the  PMN 
form,  with  additional  information 
which  demonstrates  the  application  of 
the  P2  Framework  and  provide  a  basis 
for  EPA  to  judge  the  application  of  the 
P2  Framework.  See  Unit  IX.  for  more 
details  on  training  and  "additional 
information." 

A  chemical  manufacturer,  formulator, 
or  import  who  has  submitted  5-10 
successful  (i.e.,  not  regulated  by  EPA) 
PMNs  that  EPA  determines  to  be  low 
hazard  and/or  low  risk,  or  the  functional 
equivalent  and  who  is  interested  in 
participating  in  the  pilot  project  should 
approach  the  Agency  to  request  the 
expedited  review  under  section  5  of 
TSCA  described  in  Unit  VI.  This  should 
be  done  by  submitting  in  writing  to  the 
Director  of  the  Chemical  Control 
Division  (address  below), 
documentation  of  the  following: 

•  The  date  of  training  completed  in 
accordance  with  Unit  DC. A., 

•  A  list  of  the  PMNs  which  were 
submitted  and  the  outcome  of  Agency 
review,  i.e.,  the  chemicals  were  not 
regulated, 

•  A  summary  table  presenting  the 
hazard  and  exposure  screening  tools 
used  to  evaluate  each  PMN  substance, 
including  identification  of  methods  and 
models/ tools  used  in  the  assessment, 
and 

•  An  overall  qualitative  or 
quantitative  assessment  of  the  value  of 
the  use  of  hazard  and  exposure 
screening  tools  to  evaluate  these  PMN 
substances  (see  Unit  IX.B.). 


Submitters  are  encouraged  to  submit 
nonconfidential  reports  to  the  extent 
possible.  If  necessary,  check  http:// 
www.epa.gov/oppt/newchems/cbi.html 
for  information  on  properly  transmitting 
CBI  material  to  EPA.  A  non-CBlor 
sanitized  version  of  the  information 
described  above  should  be  submitted  to: 
Charles  M.  Auer,  Acting  Director, 
Chemical  Control  Division  (7405M), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave,  NW., 
Washington,  DC  20460-0001. 

Upon  review  of  this  information,  EPA 
will  respond  in  writing  to  notify 
candidates  of  their  eligibility  for 
expedited  review  (i.e.,  being  allowed  to 
submit  simultaneous  TMEs  and  PMNs). 
Following  EPA  review  of  the  PMNs 
submitted  imder  the  pilot  during  an 
approximately  2  year  period  starting 
from  the  date  of  this  notice,  the  Agency 
can  at  its  discretion  extend  the  time 
period  of  this  pilot  project  to  gain 
additional  experience,  or  conclude  the 
pilot.  EPA  solicits  comments  on  this 
overall  approach. 

XI.  Will  EPA  Allow  the  Use  of  Other 
Hazard  and  Risk  Screening  Tools 
Besides  the  P2  Framework? 

EPA  understands  that  the  P2 
Framework  is  just  one  example  of 
pollution  prevention  and  chemical 
hazard,  exposure,  and  risk  screening 
tools  that  could  be  used  to  evaluate 
chemicals,  in  general  and  under  this 
pilot  project  in  particular.  Although  the 
Agency  is  aware  that  other  assessment 
methodologies  are  widely  available  and 
that  use  of  these  other  methods  may  be 
of  value  in  identifying  less  risky  or 
environmentally  preferable  alternatives, 
the  Agency  lacks  experience  with  their 
use.  The  Agency  will  consider  the 
applicability  of  other  pollution 
prevention  and  chemical  hazard, 
exposure,  and  risk  screening  tools,  but 
PMN  submissions  for  consideration 
under  this  pilot  project  should  describe 
the  alternate  methodology  used  and  the 
results  obtained.  To  assist  and  improve 
EPA's  understanding  of  other  tools,  the 
Agency  may  ask,  where  evaluations 
resulting  fixim  the  P2  Framework  and 
alternative  methodologies  differ  in 
conclusions,  that  additional  detail  on 
the  basis  and  underlying  assimiptions 
for  these  conclusions  be  provided. 

Xn.  How  Will  the  Agency  Incorporate 
Other  Information  on  Risk  Reduction, 
Such  as  Control  Technology,  into  this 
Pilot  Proiect? 

Although  the  Agency's  primary  goal 
in  this  pilot  project  is  encouraging  the 
use  of  chemical  hazard  identification 
and  risk  screening  methods  at  R&D  and 
the  development  of  inherently  low 


hazard  chemicals,  it  is  expected  that  for 
low-moderate  hazard  chemicals  the 
information  generated  through  use  of 
the  P2  Framework,  and  other  methods, 
can  also  contribute  to  identification  of 
exposure  and  risk  reduction  steps, 
through  use  of  control  technologies  or 
other  measures  that  can  mitigate 
potential  risks.  Pilot  project  participants 
could  apply  the  hazard  and  exposure 
screening  tools  and  demonstrate  the 
ability  to  use  the  information  generated 
by  the  P2  Framework  to  identify 
opportimities  to  eliminate  or  control 
exposures  through  process  controls, 
recycling,  or  reuse.  Companies  are 
encouraged  under  the  pilot  project  to 
identify  and  apply  control  technology  or 
other  mitigation  steps  which  results  in 
low  risk  outcomes  and  to  include 
discussion  of  this  aspect  in  their  PMN 
submissions. 

Xm.  What  is  the  Relationship  of 
Sustainable  Futures  to  Proiect  XL? 

On  September  14,  2000,  the  Agency 
signed  Final  Project  Agreements  (FPAs) 
with  Eastman  Kodak  (Kodak,  2000;  see 
Unit  XV.5.)  and  PPG  Industries  (PPG 
2000;  see  Unit  XV.6.)  imder  the 
Agency's  XL  Program,  based  on 
application  of  hazard  and  exposure 
screening  tools  in  new  product 
development.  F*roject  XL,  which  stands 
for  "excellence  and  Leadership,"  is  a 
national  program  that  allows  state  and 
local  governments,  businesses  and 
federal  facilities  to  develop  with  EPA 
innovative  strategies  to  test  better  or 
more  cost-effective  ways  of  achieving 
environmental  and  public  health 
protection.  Under  the  FPAs,  the  Agency 
allows  Kodak  and  PPG  to 
simultaneously  submit  a  TME  and  a 
PMN  on  a  new  chemical  substance,  thus 
enabling  each  company  to  begin 
manufacture  of  that  new  chemical 
substance  in  accordance  with  the  TME 
after  45  days,  provided  the  TME  is 
granted  and  the  PMN  is  dropped  from 
further  review  during  the  first  30  days 
of  the  review  period.  Under  both  FPAs 
the  companies  propose  to  take  other 
actions  that  go  beyond  compliance.  See 
the  Kodak  or  PPG  FPAs  at  the  Project 
XL  web  site  for  additional  details:  http:/ 
/ www.epa.gov/projectxl/.  The  Agency 
has  worked  very  closely  with  boUi 
Kodak  and  PPG  regarding  use  and 
interpretation  of  the  P2  Framework  in 
new  product  development.  Both  Kodak 
and  PPG  have  participated  in  P2 
Framework  workshops,  seminars  and 
other  training  and  outreach  efforts.  Both 
Kodak  and  PPG  have  used  the  P2 
Framework  to  evaluate  product 
alternatives  and  to  inform  their 
judgement  regarding  commercialization 
of  environmentally  preferable  products. 
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Both  PPG  and  Kodak  have  submitted 
well  over  10  PMNs  or  PMN  exemption 
notices  that  were  developed  using  the 
P2  Framework.  The  Agency  has 
dropped  these  PMNs  because  they 
either  present  a  low  inherent  human 
health  and  environmental  hazard,  or  in 
those  cases  where  potential  risks  were 
identified,  the  companies  were  able  to 
develop  mitigation  strategies  which 
adequately  reduced  those  potential 
risks.  Because  of  these  companies' 
demonstrated  experience  in  the  use  of 
the  P2  Framework  in  new  product 
development,  and  their  contribution  to 
advancing  excellence  in  environmental 
protection,  as  evidenced  by  their  project 
XL  proposals,  Kodak  and  PPG  will  not 
need  to  submit  the  minimum  ten  PMNs 
(see  Unit  IX.)  for  review  under  the  pilot 
project.  Kodak  and  PPG  have  been 
eligible  for  the  requested  expedited 
review  with  the  first  complying  new 
chemical  submission  received  after 
signature  of  their  respective  FPAs. 

XIV.  What's  Next  After  Completion  of 
this  Pilot  Program? 

As  mentioned  in  Unit  II.,  EPA  will 
use  the  data  and  experience  gained 
though  this  Sustainable  Futures  pilot 
project,  and  through  related  Project  XL 
initiatives,  to  improve  Agency 
understanding  of  how  early  hazard, 
exposure,  and  risk  screening  can  lead  to 
development  of  environmentally 
preferable  products  and  processes, 
among  other  pollution  prevention 
outcomes.  Based  on  this  experience, 
EPA  may  develop  an  exemption  under 
section  5(h)(4)  of  TSCA  to  provide 
expedited  review  for  low  hazard/low 
risk  PMNs  that  have  been  the  subject  of 
early  hazard,  exposure,  and  risk 
screening.  Section  5(h)(4)  of  TSCA 
authorizes  EPA,  upon  application  and 
by  rule  to  exempt  the  manufacturer  or 
importer  of  new  chemical  substance 
from  some  or  all  of  the  provisions  of 
section  5  ofTSCA.  if  the  Agency 
determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  substance  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  As 
described  in  Unit  II.,  EPA  has 
implemented  other  exemptions  under 
section  5(h)(4)  ofTSCA  and  these  may 
provide  a  model  for  any  such  future 
exemption. 
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XVI.  Statutory  and  Executive  Order 
Reviews 

This  notice  emnounces  a  voluntary 
pilot  project  to  encourage  the 
application  of  Pollution  Prevention 
principles  during  the  development  of 
new  chemicals  under  TSCA.  Since  this 
voluntary  project  does  not  include  a 
regulation  or  otherwise  require  notice 
and  comment  and  does  not  impose  any 
new  binding  requirements,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993),  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  or  Executive  Order 
13211,  entitled  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28'355.  May  22,  2001).  For  the  same 
reason,  the  requirements  of  the 


Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply. 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  3501  e(  seq.,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
an  information  collection  request  as 
defined  by  the  PRA,  unless  it  displays 
a  currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations,  after  appearing  in  the 
Federal  Register,  are  listed  in  40  CFR 
part  9,  and  included  on  the  related 
collection  instrument  or  form,  if 
applicable. 

"This  docmnent  does  not  contain  any 
new  information  collection 
requirements  that  would  require 
additional  OMB  review  and  approval 
under  the  PRA.  The  information 
collection  activities  related  to  the 
submission  of  information  pursuant  to 
TSCA  section  5  are  already  approved  by 
OMB  under  OMB  control  number  2070- 
0012  (EPA  ICR  No.  574).  The  hours  for 
respondent  reporting  burden  for  a  full 
PMN  submission  is  estimated  to  range 
between  95  and  114  hours,  with  an 
average  respondent  burden  of  105 
hours.  This  burden  applies  also  to  the 
submission  of  SNUN,  LVE.  and  LoREX 
submissions  since  each  of  these  notices 
requires  the  submission  of  a  complete 
PMN  form.  The  respondent  burden  for 
submission  of  a  test  market  exemption 
is  estimated  to  average  98  hours. 

As  defined  by  the  PRA  and  5  CFR 
1320.3(b),  "burden"  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  action' will  not  have  substantial 
direct  effects  on  State  or  tribal  ' 
governments,  on  the  relationship 
between  the  Federal  government  and 
States  or  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  States  or  Indian  tribes. 
As  a  result,  no  action  is  required  under 
Executive  Order  13132,  entitled 
Federalism(64  FR  43255,  August  10, 
1999).  or  under  Executive  Order  13175, 
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entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Nor  does  it 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described 
under  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4). 

Nor  does  it  require  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 


1994);  or  Executive  Order  12630, 
entitled  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859, 
March  15, 1988). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 


List  of  Subjects 

Environmental  protection.  Chemical 
substances,  Hazardous  substances. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  27,  2002. 

Stephen  L.  Johnson, 

Assistant  Administrator,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-31243  Filed  12-10-02;  8:45  am] 
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1260 72121 


15 

50. 


.72095 


17  CFR 

Proposad  Rules: 

205 71670 

240 71909 

270 7W15 


18  CFR 

284 


.72098 


35 : 76122 

284 72870 

19  CFR 

Proposad  Rulas: 

101 71510 

122 71510,71512 

123 71512 


20  CFR 

Proposad  Rulaa: 

604 


.72122 


21  CFR 

6 71461 

16 71461 

101 71461 

336 72555 

338 72555 

341 „ 72555 

510 .*. 72365 

520 71819,72365 

522 72366,  72367 

556 72367 

558 71820,  71821,  72368, 

72369,  72370 
PropoMd  RuiM: 
1020 


.76056 


u 
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22CfR 

507 


.76112 


23CFR 

627 

636 

636 

637 

710 


.75902 
.75902 
.75902 
.75902 
.75902 


24CFR 

941 

25CFR 


.76096 


Ch.  1 75828 

26CFR 

1 71821,72274 


1 75899.76123 

27CFR 

9 72834 

29CFR 

161 1 72373 

4011 71470 

4022 71470 

4044 71472 


1915 76214 


30CFR 

915 

924 

948 


.72375 
.71826 
.71832 


33CFR 

100 71840 

117 71473,  71474,  71840, 

72099,  72100,  72559,  72560, 

76114,76116 

165 71475,  71840,  72561, 


72840. 

175 72100 

177 72100 

179 72100 

181 72100 

183 72100 

Propo— d  RuIm: 

117 71513.72126 

52 76142 

165 71513.75831 


34CFR 

200 


.71710 


36CFR 

1200 


72101 

219 72770.72816 

37CFR 

259 71477 

38CFR 

21 72563 

39CFR 

255 75814 

501 71843 


.72626 


111. 


40CFR 

52 72379,  72573,  72574, 

72576.  72579.  72842,  72844 

61 72579 

62 76116 

63 72330.72580 

86 72821 

70 71479 

131 71843 

141 7301 1-74047 

142 73011-74047 

180 71847.  72104,  72585, 

72846 


721... 
1065. 


.72854 
.72724 


52 71515,72874 

62 76150 

63 72276,72875 

86 „ 72818 

141 71520 

300 72888 

451 71523 

764 71524 

1610 72890 

42CFR 

PrapoMd  RuIm: 

73 71528 

1001 72892.  72894 

1003 72896 


44CFR 

64 

65 

45CFR 


.72593 
.71482 


31. 


.72128 


46CFR 

2 72100 

10 72100 

15 72100 

24 72100 

25 72100 

26 72100 

30 72100 

70 72100 

90 72100 

114 72100 

169 72100 

175 72100 

188 72100 

199 72100 


47CFR 

64 


.71861 


73 71891,  71892,  71893. 

71894 

Propo— d  RuIm; 

2 75968 

25 75968 

73 71924.  71925.  71926 

87 75968 

48CFR 

rfopototl  Rutos: 

Ch.10 76150 


49CFR 

1 

241 

573 

577 

Propoood  RutoK 

171 

172 

173 

175 


.72383 
.75938 
.72384 
.72384 

.72034 
.72034 
.72034 
.72034 


176 72034 

178 72034 

180 72034 

219 75966 

50CFR 

17 76030 

222 71895 

223 71895 

229 71900.75817 

300 721 10,  72394 

622 71901.  71902,  72112 

635 71487 

648 71488,72867 

679 71489,72595 


17 71529.  72396,  72407. 

75834,  76156 

635 72629 

648 72131 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
lrK:lusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  11, 
2002 

^^— ^"^^^^■^^^~^^^""^^~^~ 
BROADCASTING  BOARD  OF 
GOVERNORS 
Sunshine  Act  meetings; 

implementation;  published 

12-11-02 
LABOR  DEPARTMENT 
Occupational  Safety  artd 
Health  Administration 
Construction  safety  and  health 

standards: 

Signs,  signals,  and 
t)amcades;  put>lished  9- 
12-02 

LOCAL  TELEVISION  LOAN 
GUARANTEE  BOARD 

Procedural  rules;  published 

12-11-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 

Boeing;  published  11-26-02 

McDonnell  Douglas; 
published  11-26-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
California;  comments  due  by 
12-16-02;  published  10- 
15-02  [FR  02-26054] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic  and  foreign: 
Mediterranean  fruit  fly;  cold 
treatment  of  fruits; 
comments  due  by  12-16- 
02;  published  10-15-02 
[FR  02-26063) 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Intemational  services  surveys: 
BE-605,  etc.;  transactions  of 

U.S.  affiliate,  except  U.S. 

banking  affiliate,  with 
,  foreign  parent,  and 
*  transactions  of  U.S. 
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affiliate  with  foreign 
parent;  comments  due  by 
12-16-02;  published  10- 
16-02  [FR  02-26220] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna; 
comments  due  by  12- 
18-02;  published  11-18- 
02  [FR  02-29215] 
Northeastern  United  States 
fisheries — 

Atlantic  herring;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-29181] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  12- 
16-02;  published  10-30- 
02  [FR  02-27613] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26243] 
EDUCATION  DEPARTMENT 
Civil  rights: 
Boy  Scouts  of  America 
Equal  Access  Act; 
comments  due  by  12-16- 
02;  published  11-15-02 
[FR  02-29037] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Electric  arc  fumaces  and 

argon-oxygen 

decarburization  vessels; 

comments  due  by  12-16- 

02;  published  10-16-02 

[FR  02-26303] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

12-20-02;  published  11- 

20-02  [FR  02-29477] 
Indiana;  comments  due  by 

12-20-02;  published  11- 

20-02  [FR  02-29473] 
Kentuclcy;  comments  due  by 

12-19-02;  published  11- 

19-02  [FR  02-29180] 
Pennsylvania;  comments 

due  by  12-16-02; 

published  11-14-02  [FR 

02-28696] 


Hazardous  waste  program 

authorizations: 

Georgia;  comments  due  by 
12-19-02;  published  11- 
19-02  [FR  02-29177] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Non-rural  high-cost 
support  mechanism; 
comments  due  by  12- 
20-02;  published  11-29- 
02  [FR  02-30164] 
Wireless  telecommunications 
services— 

71-76  GHz,  81-86  GHz. 
and  92-95  GHz  bands 
allocations  and  sen/ice 
rules;  comments  due  by 
12-18-02;  published  9- 
19-02  [FR  02-23426] 
Radio  stations;  tatile  of 
assignments: 
Aricansas  and  Utah; 
comments  due  by  12-16- 
02;  published  11-19-02 
[FR  02-29236] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Energy-efficient  standt)y 

power  devices;  comments 

due  by  12-16-02; 

published  10-16-02  [FR 

02-26243] 

HEALTH  AND  HUMAN' 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling— 
Soluble  dietary  fiber  and 
coronary  heart  disease; 
health  claims; 
comments  due  by  12- 
16-02;  published  10-2- 
02  [FR  02-25067] 
Trans  fatty  acids  in 
nutrition  labeling, 
nutrient  content  claims, 
and  health  claims; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29096] 
Medical  devices: 
General  hospital  and 
personal  use  devices- 
Medical  washer  and 
medical  washer- 
disinfector;  classification; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-28942] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 


Califomia  tiger  salamander 
(Sorrama  County  distinct 
population  segment); 
comments  due  by  12-16- 
02;  published  10-31-02 
[FR  02-27650] 
Critical  habitat 
designations — 
Mariana  fruit  bat,  etc.. 
from  Guam  and 
Northem  Manana 
Islands:  comments  due 
by  12-16-02;  published 
10-15-02  [FR  02-25649] 
Fishery  conservation  and 
management: 
Critical  habitat 
designations — 
Kauai  cave  wolf  spider 
and  cave  amphipod; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29048] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 
Copyright  office  and 
procedures: 

Prohibition  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption;  comments  due 
by  12-18-02;  published 
10-15-02  [FR  02-26183] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-(K  [FR 
02-26243] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  12-16-02; 
published  10-31-02  [FR 
02-27700) 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Ajjproved  spent  fuel  storage 
casks;  list;  comments  due 
by  12-20-02:  published 
11-20-02  [FR  02-29486] 

POSTAL  SERVICjE 

Domestic  Mail  Manual: 
Bound  printed  matter;  flat- 
size  mail  co-packaging, 
co-sacking,  and  higher 
DDU  rate  minimum  rate; 
comments  due  by  12-19- 
02;  published  11-19-02 
[FR  02-29340] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 


IV 


Sarbanes-Oxley  Act  of 
2002;  imptementation — 

Attorneys;  professional 
conduct  standards; 
implementation; 
comments  due  by  12- 
18-02:  published  12-2- 
02  [FR  02-30035] 

Pension  fund  blackout 
periods;  insider  trades 
restriction;  comments 
due  by  12-16-02; 
pubHshed  11-15-02  [FR 
02-28869] 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  program: 
Disaster  Mitigation  Act  of 
2000;  comments  due  t>y 
12-20-02;  published  10- 
21-02  [FR  02-26403] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26718] 
Vocational  rehabilitation  and 
education: 

Great  Lakes  Maritime 
Academy — 
Graduate  eligibility  for 
third-mate  Icenses; 
comments  due  by  12- 
17-02;  published  10-18- 
02  [FR  02-26463] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifk:ation  and 
operations: 

Robinson  model  R-22  or  R- 
44  helkx)pters;  pik>t 
training  and  experience 
requirements;  comments 
due  by  12-16-02; 
published  11-14-02  [FR 
02-28963] 

Airworthiness  directives: 
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Agusta  S.p.A.;  comments 

due  by  12-16-02; 

published  10-16-02  [FR 

02-26071] 
AirtHJs;  comments  due  by 

12-16-02;  published  11- 

21-02  [FR  02-29679] 
Bell;  comments  due  by  12- 

16-02;  published  11-14-02 

[FR  02-28859] 
Bell  Helicopter  Textron 

Canada  Limited; 

comments  due  by  12-17- 

02;  published  10-18-02 

[FR  02-26593] 
Fairchild;  comments  due  by 

12-16-02;  published  10- 

15-02  [FR  02-26053] 
Gulfstream;  comments  due 

by  12-16-02;  published 

10-16-02  [FR  02-26208] 
Hartzell  Propeller  Inc.; 

comments  due  by  12-17- 

02:  published  10-18-02 

[FR  02-26588] 
Piaggio  Aero  IrKJustries 

S.p.A.;  comnients  due  by 

12-16-02;  published  11- 

13-02  [FR  02-28750] 
Rolls-Royce  Corp.; 

comments  due  by  12-17- 

02;  published  10-18-02 

[FR  02-26587] 
Saab;  comments  due  by  12- 

18-02;  published  11-18-02 

[FR  02-29116] 
Class  E  airspace;  comments 
due  by  12-19-02;  published 
11-13-02  [FR  02-28831] 
Class  E2  and  E4  airspace; 
correction;  comments  due 
by  12-15-02;  published  11- 
13-02  [FR  02-28832] 

TREASURY  DEPARTMENT 
Alcohol,  TotMCCO  and 
Firearmts  Bureau 

Akx>hol;  vitKultural  area 
designations: 
Seneca  Lake,  NY; 
comments  due  by  12-20- 
02;  published  10-21-02 
[FR  02-26678] 


Temecula,  Riverside  County, 
CA:  name  change; 
comments  due  by  12-20- 
02:  published  10-21-02 
[FR  02-26677] 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  brokers: 

Customs  business 
performance  by  parent 
and  subsidiary 
corporatkMis;  comments 
due  by  12-16-02; 
published  10-15-02  [FR 
02-26039] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

Bank  Secrecy  Act; 
implementatkxi — 
Currency  dealers  and  "r 
exchangers;  suspickxjs 
transactions  reporting 
requirements;  comments 
due  by  12-16-02; 
published  10-17-02  [FR 
02-26364] 

Insurance  companies; 
suspKkxjs  transactkms 
reporting  requirements: 
comments  due  by  12- 
16-02;  published  10-17- 
02  [FR  02-26365] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lk;  bills  from  ttie  current 
sesskxi  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkm 
with  "PLUS"  (PuWk  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/tedreg/ 
plawcurr.html. 

Tfie  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (indivkjual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk».  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  httpJ/ 
www.access.gpo.gov/rKtra/ 
naraOOSJitml.  Some  laws  may 
not  yet  be  available. 

S.  124IVP.L.  107-329 

To  provkJe  for  ttie  acquisition 
of  land  and  constmction  of  an 
interagency  administrative  and 
visitor  facility  at  the  entrance 
to  American  Fork  Canyon, 
Utah,  and  for  other  purposes. 
(Dec.  6,  2002;  116  Stat.  2815) 

S.  2237/P.L.  107-330 

Veterans  Benefits  Act  of  2002 
(Dec.  6,  2002;  116  Stat.  2820) 

Last  List  December  9,  2002  - 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free  electrons  mail 
notification  servk»  of  newly 
enacted  put>lk:  laws.  To 
subscrit>e,  go  to  http:// 
hydra.gsa.gov/archives/  ' 

publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  ttie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sen/k:e  is  strictly 
for  E-mail  notifk:atk>n  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  servk». 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docun>ents  having  general 
applicability  and  legal  effect,  most  of  which 
-are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  THE  TREASURY 
-Office  of  Thrift  Supervision 

12  CFR  Parts  506,  550,  and  551 
[No.  2002-57] 
RIN  1550-AB49 

Recordlceeping  and  Confirmation 
Requirements  for  Securities 
Transactions;  Fiduciary  Powers  of 
Savings  Associations 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
specifying  the  recordkeeping  and 
confirmation  requirements  for  savings 
associations  that  effect  securities 
transactions.  Under  a  rule  issued  by  the 
Securities  and  Exchange  Commission 
(SEC),  savings  associations  may  perform 
certain  broker-dealer  activities  without 
registering  with  the  SEC.  Today's  final 
rule  affords  savings  association 
customers  the  same  protections  and 
disclosures  provided  to  bank  customers; 
ensures  that  examiners  will  be  able  to 
evaluate  a  savings  association's 
compliance  with  securities  laws  and  to 
assess  whether  savings  associations 
effect  securities  transactions  safely  and 
soundly;  and  provides  savings 
associations  with  formal  guidance  for 
effecting  securities  transactions,  ft  does 
not  modify  savings  associations' 
authority  to  effect  these  transactions. 

OTS  also  is  amending  its  regulations 
governing  the  fiduciary  powers  of 
Federal  savings  associations.  The  final 
rule  codifies  a  series  of  OTS  legal 
opinions  regarding  fiduciary  powers. 
The  final  rule  also  streamlines 
application  procedures,  clarifies  when  a 
Federal  savings  association  may  act  in  a 
fiduciary  capacity  without  obtaining 
fiduciary  powers  from  OTS,  clarifies  the 


scope  of  Federal  preemption  of  state  law 
in  the  fiduciairy  area,  and  makes  other 
minor  or  technical  changes  to  OTS's 
fiduciary  powers  regulations. 
EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  McCormick,  Trust  Specialist, 
(202)  906-5636,  Supervision  Policy 
Division,  Office  of  Supervision;  or 
Timothy  P.  Leary,  Counsel  (Banking  & 
Finance),  (202)  906-7170,  Regulations 
and  Legislation  Division,  or  Kevin 
Corcoran,  Assistant  Chief  Counsel,  (202) 
906-6962,  Business  Transactions 
Division,  Office  of  the  Chief  Counsel, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  11,  2002,  OTS  published  a 
notice  of  proposed  rulemaking  seeking 
comment  on  regulations  setting  out 
recordkeeping  and  confirmation 
requirements  for  savings  associations 
that  effect  securities  transactions  and  on 
amendments  to  OTS's  regulations 
governing  the  fiduciary  powers  of 
Federal  savings  associations.  67  FR 
39886  (June  11,  2002).  Four 
commenters,  two  trade  groups  and  two 
Federal  savings  associations  that 
conduct  fiduciary  activities,  responded 
to  the  proposal.  The  commenters 
generally  supported  the  proposal. 
Unless  specifically  discussed  below,  the 
proposed  rules  are  adopted  without 
change. 

A.  fiecordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactions 

Until  recently,  savings  associations 
could  not  effect  securities  transactions 
for  customers  directly  unless  they 
registered  with  the  SEC  as  a  broker- 
dealer.  Under  an  interim  final  rule 
issued  by  the  SEC,  savings  associations 
are  now  treated  as  banks  under  the 
definitions  of  "broker"  and  "dealer"  in 
sections  3(a)(4)  and  (a)(5)  of  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act).  66  FR  27760  (May  18, 
2001).'  As  a  result,  a  savings  association 


'  The  SEC  extended  until  May  12,  2003  the 
savings  association  exception  from  the  definition  of 
"broker"  under  the  Exchange  Act.  and  extended 
until  February  10,  2003  the  savings  association 
exception  from  the  definition  of  "dealer"  under  the 
Exchange  Act.  SEC  Release  Nos.  34-46751  (October 

30.  2002)  and  34-45897  (May  8.  2002);  see  also  SEC 
Release  No.  34-44570  (July  18.  2001).  On  October 

31,  2002,  the  SEC  issued  a  proposed  rule  exempting 


may  now  perform  certain  broker-dealer 
activities  without  registering  with  the 
SEC  as  broker-dealers. 

The  OCC,  Federal  Deposit  Insurance 
Corporation  (FDIC),  and  Federal  Reserve 
Board  (FRB)  regulations  include 
recordkeeping  and  confirmation 
requirements  for  securities  transactions 
effected  by  banks.  The  proposed  OTS 
rule  was  intended  to  afford  savings 
association  customers  the  same 
protections  and  disclosures  provided  to 
bank  customers;  to  ensure  that 
examiners  vwll  be  able  to  evaluate  a 
savings  association's  compliance  with 
securities  laws  and  to  assess  whether 
savings  associations  effect  securities 
transactions  safely  and  soundly;  and  to 
provide  savings  associations  with 
formal  guidance  for  effecting  securities 
transactions. 

Two  commenters  made  specific 
suggestions  regarding  the  proposed 
recordkeeping  and  confirmation 
requirements  for  securities  transactions. 
We  discuss  those  comments  below. 

1.  Need  for  Regulations 

Before  passage  of  the  the  Gramra- 
Leach-Bliley  Act  (GLBA),  the  terms 
"broker"  and  "dealer"  in  the  Securities 
Exchange  Act  of  1934  did  not  include  a 
bank.  As  a  result,  banks  could  engage  in 
securities  transactions  without 
registering  as  a  broker  or  a  dealer  with 
the  SEC.  In  Title  II  of  GLBA,  Congress 
replaced  this  general  exception  with 
eleven  functional  exceptions  covering 
specified  bank  securities  activities. 
Pending  issuance  of  a  final  rule 
implementing  the  Title  II  exceptions, 
the  SEC  has  extended  banks  a  blanket 
exception  from  the  definitions  of 
"broker"  and  "dealer."  The  SEC  has 
stated  it  will  treat  savings  associations 
as  banks  for  purposes  of  the  eleven 
exceptions,  and  has  included  savings 
associations  in  the  extended  blanket 
exception. 

One  commenter,  a  Federal  savings 
association,  questioned  the  need  for 
recordkeeping  and  confirmation 
requirements.  Once  the  SEC  issues  a 


banks  from  the  definition  of  "dealer"  when 
performing  certain  de  minimis  riskless  principal 
transactions,  defining  certain  terms  used  in  the 
bank  exceptions  to  dealer  registration,  and 
exempting  banks  from  the  definitions  of  "broker" 
and  "dealer"  when  engaging  in  securities  lending 
transactions  with  a  qualified  investor.  67  FR  6449S 
(November  5.  2002).  Because  savings  associations 
are  treated  as  banks  they  are  covered  by  this 
proposed  rule  as  well. 
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final  rule,  the  commenter  notes,  the 
eleven  GLBA  exceptions  will  be  much 
narrower  in  scope  than  the  pre-GLBA 
blanket  exception.  Accordingly,  the 
commenter  predicts  that  the  vast 
majority  of  bank  and  thrift  securities 
transactions  will  no  longer  be  excepted. 

As  a  result,  the  commenter  believes 
that  banks  and  thrifts  will  have  to 
register  as  a  broker  or  dealer  (which  is 
not  practical  given  the  capital 
requirements  to  do  so)  or  contract  with 
a  registered  broker  or  dealer  in  order  to 
continue  to  engage  or  participate  in 
most  current  security  transactions. 
Since  these  security  transactions  would 
be  subject  to  SEC  recordkeeping  and 
confirmation  requirement^,  rather  than 
banking  agency  rules,  the  commenter 
argued  that  the  new  OTS  recordkeeping 
and  confirmation  rules  will  have  a  very 
limited  application,  and  urged  OTS  not 
to  issue  a  final  rule. 

OTS  believes  that  many,  if  not  all,  of 
the  securities  transactions  that  savings 
associations  currently  conduct  will 
continue  to  fit  within  the  Title  n 
exceptions.  For  instance,  savings 
associations  already  effect  securities 
transactions  as  fiduciaries,  effect 
safekeeping  and  custody  transactions, 
conduct  sweep  activities,  and  enter  into 
networking  arrangements.  See  15  U.S.C. 
78c(a)(4)(B)(i),  (ii),  (v).  and  (viii).  Given 
this.  OTS  believes  that  recordkeeping 
and  confirmation  requirements  are 
necessary  to  afford  savings  association 
customers  the  same  protections  and 
disclosures  provided  to  bank  customers, 
to  ensure  that  examiners  will  be  able  to 
evaluate  a  savings  association's 
compliance  with  securities  laws  and 
assess  whether  savings  associations 
effect  securities  transactions  safely  and 
soundly,  and  to  provide  savings 
associations  with  formal  guidance  for 
effecting  securities  transactions.^ 

2.  Section  551.140— Securities  Trading 
Policies  and  Procedures 
Proposed  §  551.140  required  a  savings 
•  association  that  effects  seciuities 
transactions  to  maintain  and  follow 
written  policies  and  procedures 
addressing  several  areas  of  operation.* 


'  At  the  request  of  OTS  trust  examiners,  many 
Federal  savings  associations  with  trust  departments 
have  been  keeping  records  similar  to  those  required 
by  the  final  recordkeeping  and  confirmation  rules. 

J  Under  the  proposed  rule,  the  association's 
policies  and  procedures  must  assign  responsibility 
for  the  supervision  of  officers  and  employees 
engaged  in  various  aspects  of  the  trading  process; 
provide  for  the  fair  and  equitable  allocation  of 
securities  and  prices  to  accounts  when  the  savings 
association  receives  orders  for  the  same  security  at 
approximately  the  same  time  and  it  places  orders 
individually  or  in  combination:  provide  for  the 
crossing  of  buy  and  sell  orders  on  a  fair  and 
equitable  basis:  and  require  certain  ofTicers  and 
employees  to  make  quarterly  reports  containing 


One  commenter,  a  trade  association, 
questioned  the  need  for  significant  new 
policies  and  procedures  in  the  absence 
of  an  SEC  final  rule  implementing  the 
Title  II  exceptions.  Until  the  SEC  acts, 
this  commenter  argued,  it  is  unclear 
whether  the  Federal  banking  agencies 
will  have  to  revise  applicable  banking 
and  savings  association  regulations, 
including  the  proposed  recordkeeping 
and  confirmation  requirements  for 
savings  associations.  The  commenter 
asked  that  OTS  be  mindful  of  requiring 
savings  associations  to  put  in  place 
significant  policies  and  procedures  that 
shortly  might  have  to  be  substantially 
revised. 

While  we  appreciate  the  commenter's 
concern,  the  creation  and 
implementation  of  written  securities 
trading  policies  and  procedures  is 
critical,  especially  diuing  the  period 
until  the  SEC  promulgates  its  final  rules 
implementing  all  of  the  Title  II 
exceptions.*  Absent  such  a  requirement, 
a  savings  association,  alone  among 
financial  institutions,  could  act  as  a 
broker-dealer  without  having  written 
trading  policies  and  procedures  in 
place.  In  our  view,  this  state  of  affairs 
is  untenable.  Accordingly,  the  final  rule 
requires  savings  associations  to  develop 
and  maintain  written  policies  and 
procedures  for  securities  trading. 

B.  Fiduciary  Activities  of  Federal 
Savings  Associations 

OTS  also  proposed  amendments  to  12 
CFR  part  550,  which  governs  the 
fiduciary  activities  of  Federal  savings 
associations.  The  proposal  codified  a 
series  of  OTS  legal  opinions  regarding 
the  fiduciary  powers  of  Federal  savings 
associations  and  was  consistent  with  the 
Office  of  the  Comptroller's  (OCC)  recent 
codification  of  a  similar  series  of  legal 
opinions  regarding  the  fiduciary  powers 
of  national  banks.^  The  proposal  also 
streamlined  application  procedures, 
clarified  when  a  Federal  savings 
association  may  act  in  a  fiduciary 
capacity  without  obtaining  fiduciary 
powers  from  OTS,  and  made  other 
minor  or  technical  changes. 

1.  Section  550.60— What  Other 
Definitions  Apply  to  This  Part? 

OTS  proposed  amending  §  550.60  to 
include  a  definition  of  the  term 
"activities  ancillary  to  your  fiduciary 
business."  The  proposal  codified  OTS 
legal  opinions  that  concluded  that  a 


Federal  savings  association  is  not 
"located"  in  a  state  for  ptuposes  of 
section  5(n)  of  the  Home  Owners'  Loan 
Act  (HOLA) «  when  the  association 
conducts  in  that  state  activities  that  are 
ancillary  to  the  association's  fiduciary 
business. 

The  proposal  defined  "activities 
ancillary  to  your  fiduciary  business"  to 
include  advertising,  marketing,  or 
soliciting  fiduciary  business,  contacting 
existing  or  potential  customers, 
answering  questions  and  providing 
information  to  customers  related  to  their 
accoimts.  acting  as  liaison  between  you 
and  your  customer  (for  example, 
forwarding  requests  for  distribution, 
changes  in  investment  objectives,  forms, 
or  funds  received  bom  the  customer), 
and  inspecting  or  maintaining  custody 
of  fiduciary  assets  or  holding  title  to  real 
property.  One  commenter  suggested 
adding  the  phrase"*  *  *  or  services 
similar  in  nature  to  those  listed  above" 
at  the  end  of  the  definition  to  provide 
Federal  savings  associations  more 
flexibility. 

The  OCC's  corresponding  definition 
includes  language  indicating  that  the 
list  of  ancillary  activities  in  the 
definition  is  illustrative  and  not 
comprehensive.  12  CFR  9.2  (definition 
of  "trust  representative  office").  The 
OCC  definition  further  notes  that 
"lolther  activities  may  also  be  'ancillary 
activities'  for  purposes  of  this 
definition."  To  provide  flexibility,  we 
have  added  language  similar  to  that 
found  in  the  OCC  definition.^ 

2.  Section  550.70— Must  I  Obtain  OTS 
Approval  or  File  a  Notice  Before  I 
Exercise  Fiduciary  Powers? 

Proposed  §  550.70  required  a  Federal 
savings  association  to  obtain  prior 
approval  bom  OTS  before  conducting 
fiduciary  activities  that  are  "materially 
different"  from  the  activities  that  OTS 
has  previously  approved  for  the 
association.  The  final  rule  clarifies  that 


specific  information  on  personal  securities 
transactions. 

*  As  noted,  the  SEC  has  just  issued  a  proposed 
rule  implementing  certain  limited  bank  exceptions 
from  the  definition  of  'dealer."  67  FR  64495 
(November  5.  2002). 

^  See  66  FR  34792  duly  2.  2001). 


e  12  U.S.C  14e4(n)  (2001).  Under  that  section. 
OTS  may  authorize  a  Federal  savings  association: 

[T|o  act  as  trustee,  executor,  administrator, 
guardian,  or  in  any  other  fiduciary  capacity  in 
which  State  banks,  trust  companies,  or  other 
corporations  that  compete  with  Federal  savings 
associations  are  permitted  to  act  under  the  /oh's  of 
the  Slate  in  which  the  Federal  savings  asstxiation 
is  located,  (emphasis  added).  Thus,  under  HOLA. 
the  scope  of  a  Federal  savings  association's 
fiduciary  powers  is  expressly  tied  to  the  laws  of  the 
state  in  which  the  Federal  savings  association  is 
"located." 

^  Distinguishing  between  key  fiduciary  activities 
and  ancillary  activities  in  S  550.60  assists  in 
determining  where  the  Federal  savings  association 
is  acting  in  a  fiduciary  capacity  for  purposes  of 
section  5(n)  of  the  HOLA.  The  classification  as 
ancillary  does  not  affect  the  importance  of  those 
activities  or  change  in  any  way  an  association's 
fiduciary  duty  with  respect  to  those  activities.  See 
66  FR  34792.  34793.  n.2. 
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a  Federal  savings  association  engages  in 
"materially  different"  activities  when, 
among  other  things,  it  acts  under 
fiduciary  powers  that  it  has  held  but  not 
exercised  for  five  or  more  years. 

The  piupose  of  the  "materially 
different"  standard  was  to  identify  those 
situations  where  a  complete  OTS  review 
is  necessary  to  ensure  that  proposed 
operations  are  consistent  with  the 
association's  experience,  resources,  and 
expertise.  If  a  Federal  savings 
association  wishes  to  commence 
fiduciary  activities  imder  powers  it  has 
held  but  not  exercised  for  more  than 
five  years,  its  ability  to  conduct 
fiduciary  operations  could  have 
changed  since  that  time.  Accordingly, 
imder  §  550.70,  the  association  must 
submit  a  new  trust  application  to  allow 
OTS  to  review  its  current  expertise  and 
resoiuTies. 

We  have  also  revised  §  550.70  to  make 
clear  that  OTS  must  approve  the 
exercise  of  fiduciary  powers  by  a 
Federal  savings  association.  If,  for 
instance,  a  Federal  thrift  without 
fiduciary  powers  merges  with  a  state 
institution  with  fiduciary  powers,  a 
resulting  Federal  savings  association 
would  have  to  obtain  OTS  approval 
before  exercising  fiduciary  powers. 

3.  Section  550.135(b)— What  State  Laws 
Apply  to  My  Operations? 

Proposed  §550. 135(b)  provided  that, 
except  for  those  state  laws  specifically 
mentioned  in  section  5(n)  of  the  HOLA. 
"[sjtate  laws  that  purport  to  regulate  any 
other  aspect  of  your  fiduciary  activities 
do  not  apply  to  yotu  fiduciary 
operations."  One  commenter  has  asked 
that  we  clarify  what  types  of  state  laws 
"purport  to  regulate"  a  Federal  thrift's 
fiduciary  operations.  As  one  example, 
the  commenter  asks  whether  state 
securities  laws  requiring  investment 
adviser  licensing  of  a  Federal  savings 
association  or  its  employees  are 
applicable  state  laws. 

"To  clarify  OTS's  views  on  preemption 
of  state  law  in  the  context  of  fiduciary 
activities.  OTS  has  included  language 
similar  to  that  foimd  in  the  lending  and 
deposit-taking  regulations  that  discuss 
preemption.  See  12  CFR  557.11-.13  and 
560.2.  Fiduciary  activities,  like  lending 
and  deposit-taking,  are  authorized  by 
section  5  of  the  HOLA.  Section  5 
authorizes  OTS,  "under  such 
regulations  as  |itj  may  prescribe  *   *   * 
to  provide  for  the  *  *  *  operation  and 
regulation  of  *  *  *  Federal  savings 
associations  *  *  *  giving  primary 
consideration  of  the  best  practices  of 
thrift  institutions  in  the  United  States." 
12  U.S.C.  1464(a)  (2001). 

OTS  intends  that,  except  with  regard 
to  those  specific  state  laws  identified  in 


section  5(n)  of  the  HOLA  (scope  of 
fiduciary  powers,  investment  in  state 
trust  companies,  access  to  examination 
reports  regarding  trust  activities,  deposit 
of  securities,  oaths  and  affidavits,  and 
capital),  a  determination  whether 
Federal  law  preempts  state  law  will 
follow  the  same  analysis  set  out  in  the 
lending  and  deposit-taking  regulations. 

OTS  nas  moved  proposed  §  550.135(b) 
into  a  separate  section  §  550.136, 
entitled  "To  what  extent  do  State  laws 
apply  to  my  fiduciary  operations?" 
Proposed  §550. 135(a)  is  now  §550.135 
of  the  final  rule,  with  the  new  title 
.  "How  do  I  determine  which  State's  laws 
apply  to  my  fiduciary  operations?' 

Section  550.136  of  the  final  rule 
tracks  §  560.2  of  the  lending  regulations. 
Section  550.136(a)  includes  a  general 
statement  regarding  Federal  preemption 
of  state  law  imder  HOLA.  Paragraph  (a) 
makes  clear  that,  to  enhance  safety  and 
soundness  and  to  enable  Federal  savings 
associations  to  conduct  their  fiduciary 
activities  in  accordance  with  the  best 
practices  of  thrift  institutions  in  the 
United  States  (by  efficiently  delivering 
fiduciary  services  to  the  public  free  from 
undue  regulatory  duplication  and 
burden),  OTS  occupies  the  field  of  the 
regulation  of  the  fiduciary  activities  of 
Federal  savings  associations. 

In  so  doing,  OTS  intends  to  give 
Federal  savings  associations  maximum 
flexibility  to  exercise  their  fiduciary 
powers  in  accordance  with  a  uniform 
scheme  of  Federal  regulation.  Federal 
savings  associations  may  exercise 
fiduciary  powers  as  authorized  under 
HOLA  and  OTS  regulations,  without- 
regard  to  state  laws  that  purport  to 
regulate  or  otherwise  affect  their 
fiduciary  activities,  except  to  the  extent 
provided  in  12  U.S.C.  1464(n)  (state 
laws  regarding  scope  of  fiduciary 
powers,  investments  in  state  trust 
companies,  access  to  examination 
reports  regarding  trust  activities, 
deposits  of  securities,  oaths  and 
affidavits,  and  capital)  or  as  provided  in 
paragraph  (c),  discussed  below. 
Paragraph  (a)  also  clarifies  that  for 
purposes  of  §  550.136,  "state  law" 
includes  any  state  statute,  regulation, 
ruling,  order,  or  judicial  decision. 

Paragraph  (b)  then  lists  illustrative 
examples  of  the  types  of  state  laws  that 
are  preempted.  That  list  includes  state 
registration  and  licensing  laws,  state 
recordkeeping  requirements,  state 
advertising  and  marketing  laws,  state 
laws  affecting  the  ability  of  a  Federal 
savings  association  acting  in  a  fiduciary 
capacity  to  maintain  an  action  or 
proceeding  in  state  court,  and  state  laws 
regarding  fiduciary-related  fees.  These 
examples  are  drawn  from  prior  OTS 
opinion  letters  and  inquiries  that  OTS 


has  received  bom  thrifts  that  conduct 
fiduciary  activities.* 

Finally,  paragraph  (c)  specifies  that 
certain  state  laws  generally  are  not 
preempted.9  The  Ust  of  those  laws  is  the 
same  as  in  §  560.2(c)  (contract  and 
commercial  law,  real  property  law,  tort 
law,  and  criminal  law),  with  the 
addition  of  state  probate  law.'" 
Generally,  Federal  law  will  not  preempt 
these  laws  to  the  extent  the  state  law 
only  incidentally  affects  the  fiduciary 
operations  of  Federal  savings 
associations  or  is  otherwise  consistent 
with  the  purposes  of  the  preemption 
regulation.  The  final  rule  provides  that 
OTS  may  decline  to  preempt  state  laws 
other  than  those  listed  in  the  above 
categories  if  the  law  furthers  a  vital  state 
interest  and  either  has  only  an 
incidental  effect  on  the  association's 
fiduciary  operations  or  is  not  otherwise 
contrary  to  the  purposes  of  the 
preemption  regulation. 

When  confronted  with  interpretive 
questions  under  §  550.136,  we 
anticipate  that  courts  will,  in 
accordance  with  well  established 
principles  of  regulatory  construction, 
look  to  the  regulatory  history  of 
§  550.136  for  guidance.  The  purpose  of 
paragraph  (c)  is  to  preserve  the 
traditional  infrastructure  of  basic  state 
laws  that  undergird  commercial 
transactions,  not  to  open  the  door  to 
state  regulation  of  a  Federal  savings 
association's  fiduciary  activities. 

When  analyzing  the  status  of  state 
laws  under  §  550.136.  the  first  step  wrill 
be  to  determine  whether  the  type  of  law 
in  question  is  listed  in  paragraph  (b).  If 
so,  the  analysis  will  end  there;  the  law 
is  preempted.  If  the  law  is  not  covered 
by  paragraph  (b).  the  next  question  is 
whether  the  law  affects  fiduciary 
activities.  If  it  does,  then,  in  accordance 
with  paragraph  (a),  the  presumption 


".See,  e.g..  OTS  Op.  Chief  Counsel  (lanuary  3. 
2001)  (preempting  state  restriction  on  out-of-state 
Federal  savings  association  conducting  fiduciary 
activities  in  an  agency  office);  OTS  Op.  Chief 
Counsel  (July  1. 1998)  (preempting  state  restrictions 
on  who  may  act  as  trustee  of  a  pre- need  funeral 
trust);  OTS  Op.  Chief  Counsel  (August  8.  1996) 
(preempting  state  marketing  restrictions);  OTS  Op. 
Chief  Counsel  (June  21.  1996)  (preempting  state 
marketing  restrictions):  OTS  Op.  Chief  Counsel 
(March  28.  1996)  (preempting  state  licensing 
requirement):  OTS  Op.  Acting  Chief  Counsel  (|une 
13.  1994)  (preempting  state  licensing  requirement). 

"  In  clari^»ring  the  scope  of  Federal  preemption  of 
state  law  in  the  fiduciary  area.  OTS  does  not  intend 
to  supplant  areas  in  which  state  law  has  long 
governed  the  duties  of  a  fiduciary,  such  as  state 
principal  and  income  laws  and  state  "prudent  man" 
or  "prudent  investor"  laws. 

'"Acting  as  an  executor  is  a  classic  fiduciary 
activity.  12  CFR  S50.30(b).  Moreover,  institutions 
acting  as  executors  have  always  been  subject  to 
state  laws  governing  the  administration  of  estates. 
OTS  has  no  intention  of  changing  this  in  the  final 
rule. 
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arises  that  the  law  is  preempted.  This 
presumption  can  by  reversed  only  if  the 
law  can  clearly  be  shown  to  fit  within  • 
the  confines  of  paragraph  (c).  For  these 
purposes,  paragraph  (c)  is  intended  to 
be  interpreted  narrowly.  Any  doubt 
should  be  resolved  in  favor  of 
preemption. 

For  example,  under  this  approach 
Federal  law  would  not  preempt  a 
provision  in  a  state  corporation  code 
requiring  an  out-of-state  corporation 
doing  business  in  that  state  to  appoint 
a  state  resident  or  official  as  the 
corporation's  agent  for  service  of 
process  purposes.  The  law  is  not 
included  in  the  list  of  illustrative 
examples  in  paragraph  (b).  The  law 
does,  however,  affect  a  thrift's  fiduciary 
activities,  so  a  presumption  of 
preemption  arises.  This  presumption 
can  by  reversed  if  the  law  fits  within  the 
confines  of  paragraph  (c). 

In  our  view,  a  service  of  process 
statute  falls  within  the  exception  in 
subparagraph  (c)(1)  for  commercial 
laws.  Moreover,  a  requirement  that  an 
out-of-state  thrift  appoint  a  resident  or 
official  for  purposes  of  service  of 
process  would  only  incidentally  impact 
the  fiduciary  activities  of  a  Federal 
savings  association.  Furthermore, 
finding  such  a  state  law  applicable  to  a 
Federal  savings  association  is  consistent 
with  the  purposes  of  the  preemption 
regulation.  The  preemption  regulation  is 
intended  to  allow  Federal  savings 
associations  to  exercise  fiduciary 
powers  in  accordance  with  a  uniform 
Federal  scheme.  Appointing  a  state 
resident  or  official  to  receive  service  of 
process  is  largely  ministerial  and  should 
not  affect  a  Federal  savings  associations 
ability  to  offer  fiduciary  services  free  of 
overlapping,  varying  state  regulation. 
Accordingly,  the  state  law  would  not  be 
preempted. 

As  questions  arise.  OTS  will  issue 
interpretive  guidance  consistent  with 
the  foregoing.  While  recognizing  that  no 
regulation  can  anticipate  and  expressly 
resolve  all  questions,  we  believe 
§  550.136  provides  thrifts  with 
substantially  more  guidance  than  was 
previously  available.  This  should  enable 
thrifts  to  plan  and  operate  their 
fiduciary  activities  more  efficiently. 
From  time  to  time.  OTS  will  review, 
update,  and  modify  §  550.136  to  ensure 
that  it  reflects  new  developments  and 
promotes  "best  practices"  and  safety 
and  soundness. 

n.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601-612)  requires  Federal 
agencies  to  prepare  a  final  regulatory 
flexibility  analysis  with  a  final  rule  that 
was  subject  to  notice  and  comment 


unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  on  small  entities. 

Most  of  the  changes  to  part  550 
merely  codify  existing  OTS  regulatory 
interpretations  regarding  the  scope  of 
fiduciar>'  powers,  multi-state  operations, 
and  the  impact  of  Federal  law.  To  the 
extent  that  the  final  rule  modifies 
existing  requirements  of  part  550.  the 
final  rule  will  reduce  burden  by 
eliminating  application  requirements 
under  certain  circumstances,  by 
substituting  notices  for  applications  in 
other  circumstances,  by  providing 
greater  flexibility  regarding  the 
collateralization  of  deposits  of  fiduciary 
funds,  and  by  clarifying  the  scope  of 
Federal  preemption  of  state  laws  in  the 
fiduciary  area.  The  final  rule  also 
clarifies  the  scope  of  activities  that  are 
exempt  from  part  550  under  section  5(1) 
of  the  HOLA.  While  the  final  rule 
eliminates  §  550.580(c).  which  exempts 
Federal  savings  associations  that  act  as 
trustees  of  fiduciary  accounts  that 
involve  no  active  fiduciary  duties.  OTS 
is  not  aware  of  any  small  Federal 
savings  associations  that  rely  on  that 
provision.  Accordingly.  OTS  certifies  to 
the  Chief  Counsel  of  Advocacy  of  the 
Small  Business  Administration  that  the 
final  changes  to  part  550  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
In  the  proposal.  OTS  published  an 
initial  regulatory  flexibility  analysis  for 
part  551.  OTS  includes  here  a  final 
regulatory  flexibility  analysis  for  part 

551. 

Because  the  recordkeeping  and 
confirmation  requirements  are  new  for 
savings  associations.  OTS  caimot 
determine  whether  the  addition  of  part 
551  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
However,  we  have  consulted  supporting 
statements  filed  by  the  OCC  for 
substantially  identical  requirements  in 
connection  with  a  1999  submission 
under  the  Paperwork  Reduction  Act. 
Because  savings  associations  are  now 
considered  "banks"  for  purposes  of  the 
broker-dealer  registration  requirements 
and  because  OTS  has  modeled  the  final 
rule  on  the  OCC's  recordkeeping  and 
confirmation  rules.  OTS  believes  that 
the  OCC's  estimated  aimual  paperwork 
cost  of  complying  with  the  regulations 
provides  a  reasonable  starting  point  for 
OTS's  analysis  of  the  cost  to  small 
business  entities  to  comply  with  the 
proposed  rule.  These  estimates  are 
discussed  under  section  B — 
Requirements  of  the  proposed  rule. 

A  description  of  the  reasons  why  OTS 
is  issuing  this  final  rule,  and  a  statement 
of  the  objectives  of.  and  legal  basis  for. 
proposed  part  551  are  included  in  the 


supplementary  material  above.  OTS  did 

not  receive  any  conunents  on  its  initial 

regulatory  flexibility  analysis  for  part 

551. 

A.  Small  Entities  to  Which  the  Proposed 

Rule  Would  Apply 

Part  551  applies  to  savings 
associations  that  effect  securities 
transactions  for  customers.  OTS 
calculates  that  as  of  October  21,  2002.  it 
regulates  approximately  982  savings 
associations.  Of  these  savings 
associations  approximately  529  savings 
associations  hold  assets  under  $150 
million.  Small  depository  institutions 
are  generally  defined,  for  RFA  purposes, 
as  those  with  assets  under  $150  million. 

In  all  likelihood,  however,  this 
number  substantially  overstates  the 
niunber  of  small  savings  associations 
that  will  be  effected  by  the  final  rule.  No 
savings  associations  are  currently 
registered  with  the  SEC  as  broker- 
dealers,  although  some  provide  such 
services  to  their  customers  through 
arrangements  with  a  third  party  broker- 
dealer.  Because  the  new  SEC  rule 
permitting  savings  associations  to 
perform  broker-dealer  activities  without 
registering  is  so  recent.  OTS  has  no 
information  concerning  how  many  of  its 
savings  associations,  large  or  small, 
have  commenced  or  are  contemplating 
commencing  these  operations. 

B.  Requirements  of  the  Final  Rule 

As  set  out  in  detail  in  the  regulatory 
text,  the  final  rule  requires  savings 
associations  to  retain  records  of 
securities  transactions,  send 
confirmation  of  the  transactions  to 
customers,  settle  securities  transactions 
within  certain  timeframes,  and  establish 
and  maintain  specific  written  policies 
and  procedures  regarding  securities 
transactions. 

Subpart  A  of  the  final  rule  establishes 
the  minimum  recordkeeping 
requirements  for  savings  associations 
concerning  securities  transactions  v>nth 
their  customers.  This  provision  requires 
that  the  savings  association  maintain 
essential  records  necessary  to  track 
securities  transactions.  This  type  of 
recordkeeping  is  a  usual  and  customary 
process  for  a  savings  association. 
Consequenfly.  most  savings  associations 
should  be  partially  or  fully  prepared  to 
meet  the  recordkeeping  requirements. 
While  we  believe  that  this  requirement 
should  not  impose  significant  burdens, 
savings  associations  may  incur 
additional  persoruiel  (managerial, 
computer,  and  support  staff),  data 
storage,  and  other  costs  to  the  extent 
that  existing  resources  are  insufficient. 

Subpart  B  establishes  requirements 
for  confirmation  notices  and  subpart  C 
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addresses  the  timing  of  settlement  for 
securities  transactions.  To  the  extent 
that  existing  practices  and  available 
resoiut»s  are  insufficient,  savings 
associations  may  need  the  assistance  of 
legal  and  securities  professionals  and 
other  personnel  (managerial,  computer, 
and  support  staff)  to  ensiu«  that  notices 
meet  the  content  requirements  and  are 
provided  within  the  time  frames  set 
forth  in  the  regulation,  and  to  ensure 
that  securities  transactions  close  within 
the  times  specified  in  the  rule. 

Finally,  subpart  D  requires  the  savings 
association  to  establish  and  follow 
various  policies  and  procedures  to 
govern  seciurities  transactions.  Savings 
associations  commonly  develop  and 
implement  policies  and  procedures  in 
many  of  the  areas  addressed  by  the  final 
rule  (for  example,  the  assignment  of 
responsibility  for  the  oversight  of 
personnel).  Accordingly,  most  savings 
associations  should  be  partially 
prepared  to  meet  these  requirements. 
However,  the  development  of  policies 
and  procedures  on  matters  specific  to 
securities  transactions  may  require  the 
assistance  of  legal  and  securities 
professionals.  Compliance  with  these 
policies  and  procedures  may  require 
additional  persoimel,  training,  and  other 
costs. 

Based  on  OCC  estimates,  OTS 
calculates  that  this  rule  will  impose  at 
least  $264  in  additional  costs  on  small 
savings  associations  that  begin  to  effect 
securities  transactions  on  behalf  of 
customers."  The  development  of 
policies  and  procedures,  however,  may 
require  the  assistance  of  legal  or 
securities  professionals  that  were  not 
included  in  the  OCC's  estimate. 
Accordingly,  OTS  has  included 
additional  costs  of  $305  to  $403  to 
reflect  the  efforts  of  these 
professionals. '2  Accordingly,  OTS 
estimates  that  the  total  cost  of 
complying  with  this  nde  will  be  $569  to 
$667  per  small  institution.  OTS  notes 
that  these  costs  will  drop  in  subsequent 
years  because  thrifts  will  not  be 
required  to  develop,  and  will  only  be 
required  to  update,  policies  and 


"  CXX  estimated  that  banks  would  incur  11 
hours  of  additional  burden  in  their  first  year  and 
an  additional  4  hours  thereafter.  It  further  estimated 
that  80  percent  of  the  burden  would  be  clerical  at 
a  cost  of  $20  per  hour  and  that  20  percent  of  the 
burden  would  be  managerial  at  S40  per  hour.  Thus, 
the  average  annual  cost  of  each  hour  is  $24. 

'^The  average  billing  rate  for  a  partner  in  a 
United  States  law  firm  with  less  than  nine  lawyers 
is  $183  per  hour.  The  average  billing  rate  for  an 
associate  in  such  a  firm  is  $139  per  hour.  1999 
Survey  of  Law  Firm  Economics.  Altman  Weil  Pensa 
Publications.  Inc.,  reported  at  www.lawyers.com. 
Using  OCC's  estimate  that  the  rule  imposes  a 
maximum  of  2.2  managerial  burden  hours,  OTS 
estimates  that  these  costs  will  be  between  $305  and 
S403. 


procedures  on  ejecting  securities 
transactions. 

C.  Significant  Alternatives 

Section  604(a)(5)  requires  OTS  to 
describe  the  steps  it  has  taken  to 
minimize  the  significant  economic 
impact  on  small  entities  consistent  with 
the  objectives  of  the  statute  and 
regulations.  OTS  solicited  comment  on 
other  alternatives  that  would  minimize 
the  burden  on  small  savings 
associations  that  effect  securities 
transactions,  including  whether  any 
modifications  or  exemptions  from  the 
rules  for  small  savings  associations 
would  be  appropriate.  OTS  received  no 
comments. 

As  noted  in  the  proposal,  OTS 
considered  recommending,  rather  than 
requiring,  recordkeeping  and 
confirmation  provisions  regarding 
securities  transactions  conducted  by 
savings  associations,  but  decided  that 
such  an  approach  was  inappropriate. 
The  SEC  and  the  other  Federal  banking 
regulators  have  created  a  regulatory 
scheme  designed  to  protect  investors 
through  adequate  disclosure  of 
information  and  to  discoiuage  and 
detect"  fraudulent  securities  practices 
through  prudent  recordkeeping 
requirements.  OTS  believes  that  similar 
provisions  are  necessary  to  bring  the 
savings  association  industry  into 
conformity  with  the  standards  of  the 
securities  and  banking  industries  for 
effecting  seciuities  transactions. 

OTS.  however,  has  attempted  to 
minimize  the  economic  impact  of  the 
final  rule  on  saxings  associations, 
including  small  savings  associations, 
while  still  achieving  the  overall 
objectives  of  the  regulation.  OTS  has 
included  several  exemptions  to  the  rule 
that  may  be  available  to  small  savings 
associations.  Kor  example,  §551.20Cb)(l) 
exempts  savings  associations  frx>m 
certain  recordkeeping  and  policy  and 
procedvue  requirements  if  the 
institution  conducts  fewer  than  500 
securities  transactions  for  customers 
(excluding  transactions  in  govenunent 
securities).  Similarly,  §551. 20(b)(2) 
exempts  savings  associations  who 
conduct  fewer  than  500  government 
securities  transactions  from  certain 
recordkeeping  requirements.  OTS 
believes  that  many  small  associations 
will  take  advantage  of  these  exemptions. 
Moreover.  OTS  continues  to  have  the 
ability  imder  12  CFR  500.30(a)  to  waive 
any  recordkeeping  or  confirmation 
requirements  upon  a  finding  of  good 
cause.  This  provision  permits  OTS  to 
minimize  any  significant  economic 
impact  of  a  provision  on  a  specific 
institution  on  a  case-by-case  basis. 


Finally.  OTS  has  included  a 
substantial  amount  of  flexibility  in  the 
final  rule.  For  example,  a  savings 
association  may  maintain  required 
records  in  any  manner,  form,  or  format 
that  it  deems  appropriate.  Further,  the 
rules  would  specifically  permit  the  use 
of  electronic  storage  media  and  the 
provision  of  notices  through  electronic 
means.  See  §§551.60  and  551.110.  In 
addition,  several  provisions  permit  a 
savings  association,  through  the 
agreement  with  the  customer,  to  modify 
the  requirements  of  the  part. 

D.  Other  Matters 

There  are  no  Federal  rules  or  statutes 
that  duplicate,  overlap,  or  conflict  with 
the  proposed  rule.  However,  as  noted 
above,  the  SEC  and  the  other  banking 
regulators  have  adopted  substantially 
similar  recordkeeping  and  confirmation 
requirements  for  broker-dealers  and 
other  depository  institutions. 

m.  Paperwork  Reduction  Act 

OTS  in  the  proposal  solicited  specific 
comment  on  the  paperwork  collection 
requirements  in  the  proposed  rule.  No 
commenters  included  any  comments  or 
suggestions  regarding  paperwork. 

The  information  collection 
requirements  contained  in  the  final  rule 
are  virtually  identical  to  those  included 
in  the  proposed  rule  on  theses  subjects 
published  in  Jime  2002.  The  burden  on 
respondents  remains  unchanged  from 
those  in  the  proposal,  which  OMB 
approved  in  July  2002.  See  OMB  Nos. 
1550-0109  (July  15.  2002;  expires  July 
31,  2005)  and  1550-0037  (July  22.  2002; 
expires  July  31.  2005).  Respondents/ 
recordkeepers  are  not  required  to 
respond  to  any  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

IV.  Unfunded  Mandates  Act 

OTS  has  determined  that  the  final 
rule  will  not  result  in  expenditures  by 
state,  local,  or  tribal  govenunents  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  a  budgetary  impact 
statement  is  not  required  imder  section 
202  of  the  Unfunded  Mandates  Act. 

V.  Effective  Date 

Under  the  Administrative  Procedure 
Act,  an  agency  must  publish  a  rule  at 
least  30  days  before  its  effective  date.  5 
U.S.C.  553(d).  The  agency  may, 
however,  waive  this  30-day  delayed 
publication  requirement  if  the  rule 
relieves  a  restriction  (5  U.S.C.  553(d)(1)) 
or  for  good  cause  (5  U.S.C.  553(d)(3)). 

OTS  waives  the  30-day  requirement 
for  the  amendments  to  its  fiduciary 
powers  regulations  because  the  rule 
imposes  no  new  burden  and  relieves  a 
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restriction,  specifically  the  restriction 
against  a  Federal  savings  association 
exercising  fiduciary  powers  in  a  new 
state  without  OTS's  approval. 

With  regard  to  the  recordkeeping  and 
confirmation  rules.  OTS  waives  the  30- 
day  delayed  effective  provision  for  good 
cause.  OTS  finds  good  cause  for  making 
the  recordkeeping  and  confirmation 
rules  effective  at  the  beginning  of  the 
next  quarter  because  the  new  rules  will 
fill  a  c\uTent  gap  in  the  rules  applicable 
to  securities  transactions  of  securities 
transactions. 

Moreover,  as  noted  in  section  1(A)(1). 
n.  2.  above,  at  the  request  of  OTS  trust 
examiners,  many  Federal  savings 
associations  with  trust  departments 
have  been  keeping  records  similar  to 
those  required  by  the  final 
recordkeeping  and  confirmation  rules. 
For  those  securities  transactions 
conducted  by  a  savings  association 
outside  the  trust  department,  keeping 
records  and  sending  confirmations  are 
standard  industry  practice  in  the 
securities  business,  so  a  savings 
association  should  already  be  following 
these,  or  similar,  requirements  simply  as 
a  matter  of  sound  business  practices. 
Accordingly,  savings  associations 
-  should  not  need  the  benefit  of  the  full 
30-day  delayed  effective  date  in  order  to 
have  enough  time  to  comply  with  the 
rule.  As  a  residt,  the  final  ride  will  be 
effective  January  1,  2003. 

VI.  Executive  Order  12866 

OTS  has  determined  that  the  final 
rule  does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866. 

Vn.  Federalism 

Executive  Order  13132  imposes 
certain  requirements  on  an  agency  when 
formulating  and  implementing  policies 
that  may  have  federalism  implications 
or  taking  action  that  preempts  state  law. 
In  accordance  with  those  requirements, 
OTS  has  consulted  with  the  Conference 
of  State  Bank  Supervisors,  the  National 
Association  of  Attorneys  General,  and 


the  American  Council  of  State  Savings 
Supervisors. 

List  of  Subjects 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  550 

Accoimting,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Trusts  and  trustees. 

12  CFR  Part  551 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities,  Trusts  and  trustees. 

Accordingly,  OTS  amends  chapter  V, 
title  12,  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  Amend  §  506.1(b)  by  adding  in 
numerical  order,  the  following  entry  to 
read  as  follows: 

§  506. 1    0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 


(b)  Display. 


12  CFR  part  or  section  wtiere 
identmed  and  descrit)ed 


Current 

0MB  control 

No. 


Part  551  1550-0109 


PART550-{AMENDED] 

3.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463.  1464. 


4.  Section  550.20  is  revised  to  read  as 
follows: 

f  550.20    WtMt  are  fiduciary  powers? 

Fiduciary  powers  are  the  authority 
that  OTS  permits  you  to  exercise  under 
12  U.S.C.  1464(n). 

5.  Section  550.60  is  amended  by 
adding  definitions  of  the  phrases 
"activities  ancillary  to  your  fiduciary 
business"  and  "fiduciary  activities"  in 
alphabetical  order,  to  read  as  follows: 

§550.60    What  other  definitions  apply  to 
this  part? 

Activities  ancillary  to  your  fiduciary 
business  include  advertising,  marketing, 
or  soliciting  fiduciary  business, 
contacting  existing  or  potential 
customers,  answering  questions  and 
providing  information  to  customers 
related  to  their  accounts,  acting  as 
liaison  between  you  and  yoin  customer 
(for  example,  forwarding  requests  for 
distribution,  changes  in  investment 
objectives,  forms,  or  funds  received 
from  the  customer),  and  inspecting  or 
maintaining  custody  of  fiduciary  assets 
or  holding  title  to  real  property.  This  list 
is  illustrative  and  not  comprehensive. 
Other  activities  may  also  be  "ancillary 
activities"  for  purposes  of  this 
definition. 
***** 

Fiduciary  activities  include  accepting 
a  fiduciary  appointment,  executing 
fiduciary-related  documents,  providing 
investment  advice  for  a  fee  regarding 
fiduciary  assets,  or  making  discretionary 
decisions  regarding  investment  or 
distribution  of  assets. 

6.  Section  550.70  is  revised  to  read  as 
follows: 

§  550.70    Must  I  obtain  OTS  approval  or  file 
a  notice  before  I  exercise  fiduciary  powers? 

You  should  refer  to  the  following 
chart  to  determine  if  you  must  obtain 
OTS  approval  or  file  a  notice  with  OTS 
before  you  exercise  fiduciary  powers. 
This  chart  does  not  apply  to  activities 
that  are  exempt  under  subpart  E  of  this 
part. 


If  you  will  conduct 


(a)  Fiduciary  activities  for  ttie  first  time  and  OTS  has  not  previously  ap- 
proved an  application  that  you  submitted  under  this  part. 

(b)  Fiduciary  activities  that  are  materially  different  from  the  activities 
that  OTS  has  previously  approved  for  you,  including  fiduciary  activi- 
ties that  OTS  has  previously  approved  for  you  have  not  exercised  for 
at  least  five  years. 

(c)  Fiduciary  activities  that  are  not  materially  different  from  the  activities 
that  OTS  has  previously  approved  for  you. 


Then 


(d)  Activities  that  are  andliary  to  your  fiduciary  business 


You  must  obtain  prior  approval  from  OTS  under  §§550.80  through 

550.120  before  you  conduct  the  activities 
You  must  obtain  prior  approval  from  OTS  under  §§550.80  through 

550.120  before  you  conduct  the  activities. 

You  must  file  a  wffitten  notice  described  at  §550.125  if  you  commence 
the  activities  in  a  new  State.  You  do  not  need  to  file  a  written  notice 
if  you  commence  tt>e  activities  at  a  new  location  In  a  State  wtiere 
you  already  corvjuct  ttiese  activilies. 

You  do  not  have  to  obtain  prior  OTS  approval  or  file  a  that  are  notice 
with  OTS. 
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7.  Section  550.125  is  added  to  subpart 
A  to  read  as  follows: 

§550.125    How  do  I  file  the  notice  under 
§  550.70(c)? 

(a)  If  you  are  required  to  file  a  notice 
imder  §  550.70(c),  within  ten  days  after 
you  commence  the  fiduciary  activities 
in  a  new  State,  you  must  file  a  written 
notice  that  identifies  each  new  State  in 
which  you  conduct  or  will  conduct 
fiduciary  activities,  describe  the 
fiduciary  activities  that  you  conduct  or 
will  conduct  in  each  new  State,  and 
provide  sufficient  information 
supporting  a  conclusion  that  the 
activities  are  permissible  in  the  State. 

(b)  Yoy  must  file  the  notice  with  the 
appropriate  OTS  Regional  Office  at  the 
address  in  §  516.40(a)  of  this  chapter. 

8.  Section  550.130  is  revised  to  read 
as  follows: 

§  550.1 30    How  may  I  conduct  multi-state 
operations? 

(a)  Conducting  fiduciary  activities  in 
more  than  one  State.  You  may  conduct 
fiduciary  activities  in  any  State,  subject 
to  the  application  and  notice 
requirements  in  subpart  A  of  this  part. 

(b)  Serving  customers  in  more  than 
one  State,  \yhen  you  conduct  fiduciary 
activities  in  a  State: 

(1)  You  may  market  your  fiduciary 
services  to,  and  act  as  a  fiduciary  for, 
customers  located  in  any  State,  may  act 
as  a  fiduciary  for  relationships  that 
include  property  located  in  other  States, 
and  may  act  as  a  testamentary  trustee  for 
a  testator  located  in  other  States. 

(2)  You  may  establish  or  utilize  an 
office  in  any  State  to  perform  activities 
that  are  ancillary  to  yoiu  fiduciary 
business. 

9.  Section  550.135  is  added  to  read  as 
follows: 

§550.135    How  do  I  determine  which 
State's  laws  apply  to  my  operations? 

(a)  The  State  laws  that  apply  to  you 
by  virtue  of  12  U.S.C.  1464(n)  are  the 
laws  of  the  States  in  which  you  conduct 
fiduciary  activities.  For  each  individual 
State,  you  may  conduct  fiduciary 
activities  in  the  capacity  of  trustee, 
executor,  administrator,  guardian,  or  in 
any  other  fiduciary  capacity  the  State 
permits  for  its  State  banks,  trust 
companies,  or  other  corporations  that 
compete  with  Federal  savings 
associations  in  the  State. 

(b)  For  each  fiduciary  relationship, 
the  State  referred  to  in  12  U.S.C.  1464(n) 
is  the  State  in  which  you  conduct 
fiduciary  activities  for  that  relationship. 

10.  Section  550.136  is  added  to  read 
as  follows: 


§550.136    To  what  extent  do  State  laws 
apply  to  my  fiduciary  operations? 

(a)  Occupation  of  field.  To  enhance 
safety  and  soundness  and  to  enable 
Federal  savings  associations  to  conduct 
their  fiduciary  activities  in  accordance 
with  the  best  practices  of  thrift 
institutions  in  the  United  States  (by 
efficientiy  delivering  fiduciary  services 
to  the  public  fi^e  from  undue  'egulatory 
duplication  and  binden),  OTS  occupies 
the  field  of  the  regulation  of  the 
fiduciary  activities  of  Federal  savings 
associations.  In  so  doing,  OTS  intends 
to  give  Federal  savings  associations 
maximum  flexibility  to  exercise  their 
fiduciary  powers  in  accordance  with  a 
uniform  scheme  of  Federal  regulation. 
Accordingly,  Federal  savings 
associations  may  exercise  fiduciary 
powers  as  authorized  under  Federal 
law,  including  this  part,  without  regard 
to  State  laws  that  purport  to  regulate  or 
otherwise  affect  their  fiduciary 
activities,  except  to  the  extent  provided 
m  12  U.S.C.  1464(n)  (State  laws 
regarding  scope  of  fiduciary  powers, 
investments  in  state  trust  companies, 
access  to  examination  reports  regarding 
trust  activities,  deposits  of  securities, 
oaths  and  affidavits,  and  capital)  or  in 
paragraph  (c)  of  this  section.  For 
pmposes  of  this  section,  "State  law" 
includes  any  State  statute,  regulation, 
ruling,  order,  or  judicial  decision. 

(b)  Illustrative  examples.  Examples  of 
State  laws  that  are  preempted  by  the 
HOLA  and  this  section  include  those 
regarding: 

(1)  Registration  and  licensing; 

(2)  Recordkeeping; 

(3)  Advertising  and  marketing; 

(4)  The  ability  of  a  federal  savings 
association  conducting  fiduciary 
activities  to  maintain  an  action  or 
proceeding  in  State  court;  and 

(5)  Fiduciary-related  fees. 

(c)  State  laws  that  are  not  preempted. 
State  laws  of  the  following  types  are  not 
preempted  to  the  extent  that  tiiey  only 
incidentally  affect  the  fiduciary 
operations  of  Federal  savings 
associations  or  are  otherwise  consistent 
with  the  purposes  of  paragraph  (a)  of 
this  section: 

(1)  Contract  and  commercial  law; 

(2)  Real  property  law; 

(3)  Tort  law; 

(4)  Criminal  law;       . 

(5)  Probate  law;  and 

(6)  Any  other  law  that  OTS,  upon 
review,  finds: 

(i)  Furthers  a  vital  State  interest;  and 
(ii)  Either  has  only  an  incidental  effect 
on  fiduciary  pperations  or  is  not 
otherwise  contrary  to  the  purposes 
expressed  in  paragraph  (a)  of  this 
section. 


11.  Section  550.310  is  amended  by 
removng  the  first  sentence  and  adding 
two  new  sentences  in  its  place  to  read 
as  follows: 

§550.310    What  if  the  FCNC  does  not  insure 
ttw  deposits? 

If  the  FDIC  does  not  insure  the  entire 
amount  of  a  self  deposit,  you  must  set 
aside  collateral  as  security.  If  the  FDIC 
does  not  insure  the  entire  amount  of  an 
affiliate  deposit,  you  or  your  affiliate 

must  set  aside  collateral  as  security. 

*  *  * 

12.  Section  550.580is  amended  by 
revising  the  section  heading  and  the 
introductory  text  and  by  removing 
paragraph  (c)  to  read  as  follows: 

§  550.580    When  may  I  conduct  fiduciary 
activities  without  obtaining  OTS  approval? 

Subject  to  the  requirements  of  this 
subpart  E,  you  do  not  need  OTS 
approval  under  subpart  B  if  you  conduct 
fiduciary  activities  in  the  following 
fiduciary  capacities: 


13.  The  section  heading  and 
introductory  text  of  §  550.600  are 
revised  to  read  as  follows: 

§  550.600    How  may  funds  be  invested 
when  I  act  in  an  exempt  fiduciary  capacity? 

If  you  act  in  an  exempt  fiduciary 
capacity  under  §  550.580,  the  funds  of   • 
the  fiduciary  account  may  be  invested 
only  in  the  following: 


14.  A  new  part  551  is  added  as 
follows: 

PART  551— RECORDKEEPING  AND 
CONRRMATION  REQUIREMENTS  FOR 
SECURITIES  TRANSACTIONS 

Sec. 

551.10    What  does  this  part  do? 
551.20    Must  I  comply  with  this  part? 
551.30    What  requirements  apply  to  all  ' 

transactions? 
551.40    What  dennitions  apply  to  this  part? 

Subpart  A— Recordkeeping  Requirements 

551.50    What  records  must  I  maintain  for 

securities  transactions? 
551.60    How  must  I  maintain  my  records? 

Subpart  B— Content  and  Timing  of  Notice 

551.70    What  type  of  notice  must  I  provide 

when  I  effect  a  securities  transaction  for 

a  customer? 
551.80    How  do  I  provide  a  registered 

broker-dealer  confinnation? 
551.90    How  do  I  provide  a  written  notice? 
551.100    What  are  the  alternate  notice 

requirements? 
551.110    May  I  provide  a  notice 

electronically? 
551.120    May  I  charge  a  fee  for  a  notice? 
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Subpart  C— S«ttienMnt  of  Securities 
Transactions 

551. 1 30    When  must  I  settle  a  securities 
transaction? 

Subpart  D— Securities  Trading  Policies  and 
Procedures 

551.140    What  policies  and  procedures  must 

I  maintain  and  follow  for  securities 

transactions? 
551.150    How  do  my  officers  and  employees 

file  reports  of  personal  securities  trading 

transactions? 
Authority:  12  U.S.C.  1462a,  1463. 1464. 

§551.10    What  does  tt)is  part  do? 

This  part  establishes  recordkeeping 
and  confirmation  requirements  that 
apply  when  a  savings  association 
("you")  effects  certain  securities 
transactions  for  customers. 

§551.20    Must  I  comply  with  tttis  part? 

(a)  General.  Except  as  provided  under 
paragraph  (b)  of  this  section,  you  must 
comply  with  this  part  when: 

(1)  You  effect  a  securities  transaction 
for  a  customer. 

(2)  You  effect  a  transaction  in 
government  securities. 

(3)  You  effect  a  transaction  in 
municipal  seciuities  and  are  not 
registered  as  a  municipal  securities 
dealer  with  the  SEC. 

(4)  You  effect  a  securities  transaction 
as  fiduciary.  If  you  are  a  Federal  savings 
association,  you  also  must  comply  with 
12  CFR  part  550  when  you  effect  such 
a  transaction,  ff  you  are  a  State  savings 
association,  you  must  comply  with 
applicable  law  when  you  effect  such  a 
transaction. 

(b)  Exceptions— C^)  Small  number  of 
transactions.  You  are  not  required  to 
comply  with  §  551.50(b)  through  (d) 
(recordkeeping)  and  §  551.140(a) 
through  (c)  (policies  and  procedures),  if 
you  effected  an  average  of  fewer  than 
500  securities  transactions  per  year  for 
customers  over  the  three  prior  calendar 
years.  You  may  exclude  transactions  in 
government  securities  when  you 
calculate  this  average. 

(2)  Government  securities.  If  you 
effect  fewer  than  500  government 
securities  brokerage  transactions  per 
year,  you  are  not  required  to  comply 
with  §  551.50  (recordkeeping)  for  those 
transactions.  This  exception  does  not 
apply  to  government  securities  dealer 
transactions.  See  17  CFR  404.4(a). 

(3)  Municipal  securities.  If  you  are 
registered  with  the  SEC  as  a  "mimicipal 
securities  dealer,"  as  defined, in  15 
U.S.C.  78c{a)(30)  (see  15  U.S.C.  78o-4), 
you  are  not  required  to  comply  with  this 
part  when  you  conduct  municipal 
securities  transactions. 

(4)  Foreign  branches.  You  are  not 
required  to  comply  with  this  part  when 


you  conduct  a  transactiort  at  your 
foreign  branch. 

(5)  Transactions  by  registered  broker- 
dealers.  You  are  not  required  to  comply 
with  this  part  for  securities  transactions 
effected  by  a  registered  broker-dealer,  if 
the  registered  broker-dealer  directly 
provides  the  customer  with  a 
confirmation.  These  transactions 
include  a  transaction  effected  by  your 
employee  who  also  acts  as  an  employee 
of  a  registered  broker-dealer  ("dual 
employee"). 

§551.30    What  requiremenU  apply  to  all 
tranaactions? 

You  must  effect  all  transactions, 
including  transactions  excepted  under 
§  551.20.  in  a  safe  and  soimd  manner. 
You  must  maintain  effective  systems  of 
records  and  controls  regarding  your 
customers'  securities  transactions. 
These  systems  must  clearly  and 
accurately  reflect  all  appropriate 
information  and  provide  an  adequate 
basis  for  an  audit. 

§551.40    What  deflnitions  apply  to  this 
part? 

Asset-backed  security  means  a 
security  that  is  primarily  serviced  by  the 
cash  flows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving,  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period.  Asset-backed  security 
includes  JUiy  rights  or  other  assets 
designed  to  ensure  the  servicing  or 
timely  distribution  of  proceeds  to  the 
security  holders. 

Common  or  collective  investment 
fund  means  any  fund  established  under 
12  CFR  550.260(b)  or  12  CFR  9.18. 

Completion  of  the  transaction  means: 

(1)  inhe  customer  purchases  a 
security  through  or  fi-om  you.  except  as 
provided  in  paragraph  (2)  of  this 
definition,  the  time  the  customer  pays 
you  any  part  of  the  purchase  price.  U 
payment  is  made  by  a  bookkeeping 
entry,  the  time  you  make  the 
bookkeeping  entry  for  any  part  of  the 
purchase  price. 

(2)  If  the  customer  purchases  a 
security  through  or  from  you  and  pays 
for  the  security  before  you  request 
payment  or  notify  the  customer  that 
payment  is  due,  the  time  you  deliver  the 
security  to  or  into  the  account  of  the 
customer. 

(3)  If  the  customer  sells  a  security 
through  or  to  you,  except  as  provided  in 
paragraph  (4)  of  this  definition,  the  time 
the  customer  delivers  the  security  to 
you.  If  you  have  custody  of  the  security 
at  the  time  of  sale,  the  lime  you  transfer 
the  secvuity  from  the  customer's 
accoimt. 

(4)  If  the  customer  sells  a  security 
through  or  to  you  and  delivers  the 


seciuity  to  you  before  you  request 
delivery  or  notify  the  customer  that 
delivery  is  due.  the  time  you  pay  the 
customer  or  pay  into  the  customer's 

account. 

Customer  means  a  person  or  account, 
including  an  agency,  trust,  estate, 
guardianship,  or  other  fiduciary  account 
for  which  you  effect  a  securities 
transaction.  Customer  does  not  include 
a  broker  or  dealer,  or  you  when  you:  act 
as  a  broker  or  dealer;  act  as  a  fiduciary 
with  investment  discretion  over  an 
account;  are  a  trustee  that  acts  as  the 
shareholder  of  record  for  the  purchase 
or  sale  of  securities;  or  are  the  issuer  of 
securities  that  are  the  subject  of  the 
transaction. 

Debt  security  means  any  security, 
such  as  a  bond,  debentiue.  note,  or  any 
other  similar  instnunent  that  evidences 
a  liability  of  the  issuer  (including  any 
seciu'ity  of  this  type  that  is  convertible 
into  stock  or  a  similar  seciuity).  Debt 
security  also  includes  a  fractional  or 
participation  interest  in  these  debt 
securities.  Debt  security  does  not 
include  securities  issued  by  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940. 
15U.S.C.  aoa-l.ef  seq. 

Government  security  means: 

(1)  A  security  that  is  a  direct 
obligation  of.  or  an  obligation  that  is 
guaranteed  as  to  principal  and  interest 
by.  the  United  States; 

(2)  A  security  that  is  issued  or 
guaranteed  by  a  corporation  in  which 
the  United  States  has  a  direct  or  indirect 
interest  if  the  Secretary  of  the  Treasury 
has  designated  the  security  for 
exemption  as  necessary  or  appropriate 
in  the  public  interest  or  for  the 
protection  of  investors; 

(3)  A  security  issued  or  guaranteed  as 
to  principal  and  interest  by  a 
corporation  if  a  statute  specifically 
designates,  by  name,  the  corporation's 
securities  as  exempt  seciuities  within 
the  meaning  of  the  laws  administered  by 
the  SEC;  or 

(4)  Any  put.  call,  straddle,  option,  or 
privilege  on  a  government  security 
descried  in  this  definition,  other  than 

a  put,  call,  straddle,  option,  or  privilege: 

(i)  "That  is  traded  on  one  or  more 
national  securities  exchanges;  or 

(ii)  For  which  quotations  are 
disseminated  through  an  automated 
quotation  system  operated  by  a 
registered  securities  association. 

Investment  discretion  means  the  same 
as  under  12  CFR  550.40(a). 

Investment  company  plan  means  any 
plan  under  which: 

(1)  A  customer  purchases  securities 
issued  by  an  open-end  investment 
company  or  unit  investment  trust 
registered  under  the  Investment 
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Company  Act  of  1940,  making  the 
payments  directly  to,  or  made  payable 
to,  the  registered  investment  company, 
or  the  principal  underwriter,  custodian, 
trustee,  or  other  designated  agent  of  the 
registered  investment  company;  or 

(2)  A  customer  sells  seciuities  issued 
by  an  open-end  investment  company  or 
unit  investment  trust  registered  under 
the  Investment  Company  Act  of  1940 
under: 

(i)  An  individual  retirement  or 
individual  pension  plan  qualified  under 
the  Internal  Revenue  Code;  or 

(ii)  A  contractual  or  systematic 
agreement  under  which  the  customer 
purchases  at  the  applicable  public 
offering  price,  or  redeems  at  the 
applicable  redemption  price,  securities 
in  specified  amounts  (calculated  in 
security  units  or  dollars)  at  specified 
time  intervals,  and  stating  the 
commissions  or  charges  (or  the  means  of 
calculating  them)  that  the  customer  will 
pay  in  connection  with  the  purchase. 

Municipal  security  means: 

(1)  A  security  that  is  a  direct 
obligation  of,  or  an  obligation 
guaranteed  as  to  principal  or  interest  by, 
a  State  or  any  political  subdivision,  or 
any  agency  or  instrumentality  of  a  State 
or  any  political  subdivision. 

(2)  A  security  that  is  a  direct 
obligation  of,  or  an  obligation 
guaranteed  as  to  principal  or  interest  by, 
any  municipal  corporate  instrumentality 
of  one  or  more  States;  or 

(3)  A  security  that  is  an  industrial 
development  bond,  the  interest  on 
which  is  excludable  from  gross  income 
under  section  103(a)  of  the  Code  (26 
U.S.C.  103(a)). 

Periodic  plan  means  a  written 
document  tiiat  authorizes  you  to  act  as 
agent  to  purchase  or  sell  for  a  customer 
a  specific  security  or  securities  (other 
than  securities  issued  by  an  open  end 
investment  company  or  unit  investment 
trust  registered  under  the  Investment 
Company  Act  of  1940).  The  written 
document  must  authorize  you  to 
purchase  or  sell  in  specific  amounts 
(calculated  in  security  units  or  dollars) 
or  to  the  extent  of  dividends  and  funds 
available,  at  specific  time  intervals,  and 
must  set  forth  the  commission  or 
charges  to  be  paid  by  the  customer  or 
the  maimer  of  calculating  them. 

SEC  means  the  Securities  and 
Exchange  Commission. 

Security  means  any  note,  stock, 
treasury  stock,  bond,  debenture, 
certificate  of  interest  or  participation  in 
any  profit-sharing  agreement  or  in  any 
oil,  gas,  or  other  mineral  royalty  or 
lease,  any  collateral-trust  certificate, 
preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  voting-trust 


certificate,  and  any  put,  call,  straddle, 
option,  or  privilege  on  any  security  or 
group  or  index  of  securities  (including 
any  interest  therein  or  based  on  the 
value  thereof),  or,  in  general,  any 
instnunent  commonly  known  as  a 
"security";  or  any  certificate  of  interest 
or  participation  in,  temporary  or  interim 
certificate  for,  receipt  for,  or  warrant  or 
right  to  subscribe  to  or  purchase,  any  of 
the  foregoing.  Security  does  not  include 
currency;  any  note,  draft,  bill  of 
exchange,  or  banker's  acceptance  which 
has  a  maturity  at  the  time  of  issuance  of 
less  than  nine  months,  exclusive  of  days 
of  grace,  or  any  renewal  thereof,  the 
maturity  of  which  is  likewise  limited;  a 
deposit  or  share  accoimt  in  a  Federal  or 
State  chartered  depository  institution;  a 
loan  participation:  a  letter  of  credit  or 
other  form  of  bank  indebtedness 
incurred  in  the  ordinary  course  of 
business;  units  of  a  collective 
investment  fund;  interests  in  a  variable 
amount  (master)  note  of  a  borrower  of 
prime  credit;  U.S.  Savings  Bonds;  or  any 
other  instrument  OTS  determines  does 
not  constitute  a  security  for  purposes  of 
this  part. 

Sweep  account  means  any 
prearranged,  automatic  transfer  or 
sweep  of  funds  above  a  certain  dollar 
level  from  a  deposit  account  to  purchase 
a  security  or  securities,  or  any 
prearranged,  automatic  redemption  or 
sale  of  a  security  or  securities  when  a 
deposit  account  drops  below  a  certain 
level  with  the  proceeds  being 
transferred  into  a  deposit  account. 

Subpart  A— Recordkeeping 
Requirements 

§  551 .50    What  records  must  I  maintain  for 
securities  transactions? 

If  you  effect  securities  transactions  for 
customers,  you  must  maintain  all  of  the 
following  records  for  at  least  three  years: 

(a)  Chronological  records.  You  must 
maintain  an  itemized  daily  record  of 
each  purchase  and  sale  of  securities  in 
chronological  order,  including: 

(1)  The  account  or  customer  name  for 
which  you  effected  each  transaction; 

(2)  The  name  and  amount  of  the 
securities; 

(3)  The  unit  and  aggregate  purchase  or 
sale  price; 

(4)  The  trade  date;  and 

(5)  The  name  or  other  designation  of 
the  registered  broker-dealer  or  other 
person  fit>m  whom  you  purchased  the 
securities  or  to  whom  you  sold  the 
securities. 

(b)  Account  records.  You  must 
maintain  account  records  for  each 
customer  reflecting: 

(1)  Purchases  and  sales  of  securities; 

(2)  Receipts  and  deliveries  of 
securities; 


(3)  Receipts  and  disbursements  of 
cash;  and 

(4)  Other  debits  and  credits  pertaining 
to  transactions  in  securities. 

(c)  Memorandum  (order  ticket).  You 
must  make  and  keep  current  a 
memorandum  (order  ticket)  of  each 
order  or  any  other  instruction  given  or 
received  for  the  purchase  or  sale  of 
securities  (whether  executed  or  not), 
including: 

(1)  The  account  or  customer  name  for 
which  you  effected  each  transaction; 

(2)  Whether  the  transaction  was  a 
market  order,  limit  order,  or  subject  to 
special  instructions; 

(3)  The  time  the  trader  received  the 
order; 

(4)  The  time  the  trader  placed  the 
order  with  the  registered  broker-dealer, 
or  if  there  was  no  registered  broker- 
dealer,  the  time  the  trader  executed  or 
cancelled  the  order; 

(5)  The  price  at  which  the  trader 
executed  the  order; 

(6)  The  name  of  the  registered  broker- 
dealer  you  used. 

(d)  Record  of  registered  broker- 
dealers.  You  must  maintain  a  record  of 
all  registered  broker-dealers  that  you 
selected  to  effect  securities  transactions 
and  the  amount  of  commissions  that 
you  paid  or  allocated  to  each  registered 
broker-dealer  during  each  calendar  year. 

(e)  Notices.  You  must  maintain  a  copy 
of  the  vmtten  notice  required  under 
subpart  B  of  this  part. 

§  551 .60    How  must  I  maintain  my  records? 

(a)  You  may  maintain  the  records 
required  under  §  551.50  in  any  manner, 
form,  or  format  that  you  deem 
appropriate.  However,  your  records 
must  clearly  and  accurately  reflect  the 
required  information  and  provide  an 
adequate  basis  for  an  audit  of  the 
information. 

(b)  You.  or  the  person  that  maintains 
and  preserves  records  on  your  behalf, 
must: 

(1)  Arrange  and  index  the  records  in 

a  way  that  permits  easy  location,  access, 
and  retrieval  of  a  particular  record; 

(2)  Separately  store,  for  the  time 
required  for  preservation  of  the  original 
record,  a  duplicate  copy  of  the  record  on 
any  medium  allowed  by  this  section; 

(3)  Provide  promptiy  any  of  the 
foUowing  that  OTS  examiners  or  your 
directors  may  request: 

(i)  A  legible,  true,  and  complete  copy 
of  the  record  in  the  medium  and  format 
in  which  it  is  stored; 

(ii)  A  legible,  true,  and  complete 
printout  of  the  record;  and 

(iii)  Means  to  access,  view,  and  print 
the  records. 

(4)  In  the  case  of  records  on  electronic 
storage  media,  you,  or  the  person  that 
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maintains  and  preserves  records  for  you, 
must  establish  procedures: 

(i)  To  maintain,  preserve,  and 
reasonably  safeguard  the  records  from 
loss,  alteration,  or  destruction; 

(ii)  To  limit  access  to  the  records  to 
properly  authorized  personnel,  your 
directors,  and  OTS  examiners;  and 

(iii)  To  reasonably  ensure  that  any 
reproduction  of  a  non-electronic 
original  record  on  electronic  storage 
media  is  complete,  true,  and  legible 
when  retrieved. 

(c)  You  may  contract  with  third  party 
service  providers  to  maintain  the 
records. 

Subpart  B-Content  and  Timing  of 
^4otice 

§551.70    What  type  of  notice  must  i 
provide  wtMn  I  effect  a  securities 
transaction  for  a  customer? 

If  you  effect  a  securities  transaction 
for  a  customer,  you  must  give  or  send 
the  customer  the  registered  broker- 
dealer  confirmation  described  at 
§  551.80,  or  the  written  notice  described 
at  §  551.90.  For  certain  types  of 
transactions,  you  may  elect  to  provide 
the  alternate  notices  described  in 
§551.100. 

§  551 .80    How  do  I  provide  a  registered 
brolcer-dealer  confirmation? 

(a)  If  you  elect  to  satisfy  §551.70  by 
providing  the  customer  with  a  registered 
broker-dealer  confirmation,  you  must 
provide  the  conHrmation  by  having  the 
registered  broker-dealer  send  the 
confirmation  directly  to  the  customer  or 
by  sending  a  copy  of  the  registered 


broker-dealer's  confirmation  to  the 
customer  within  one  business  day  after 
you  receive  it. 

(b)  If  you  have  received  or  will  receive 
remuneration  from  any  source, 
including  the  customer,  in  connection 
with  the  transaction,  you  must  provide 
a  statement  of  the  source  and  amount  of 
the  remuneration  in  addition  to  the 
registered  broker-dealer  confirmation 
described  in  paragraph  (a)  of  this 
section. 


S  551 .90 
notice? 


How  do  I  provide  a  written 


If  you  elect  to  satisfy  §  551.70  by 
providing  the  customer  a  written  notice, 
you  must  give  or  send  the  written  notice 
at  or  before  the  completion  of  the 
securities  transaction.  You  must  include 
all  of  the  following  information  in  a 
written  notice: 

(a)Your  name  and  the  customer's 
name. 

(b)The  capacity  in  which  you  acted 
(for  example,  as  agent). 

(c)  The  date  and  time  of  execution  of 
the  securities  transaction  (or  a  statement 
that  you  will  furnish  this  information 
within  a  reasonable  time  after  the 
customer's  written  request),  and  the 
identity,  price,  and  number  of  shares  or 
units  (or  principal  amount  in  the  case  of 
debt  securities)  of  the  security  the 
customer  purchased  or  sold. 

(d)  The  name  of  the  person  from 
whom  you  purchased  or  to  whom  you 
sold  the  security,  or  a  statement  that  you 
will  furnish  this  information  within  a 
reasonable  time  after  the  customer's 
written  request. 


(e)  The  amount  of  any  remuneration 
that  you  have  received  or  will  receive 
from  the  customer  in  connection  with 
the  transaction  unless  the  remuneration 
paid  by  the  customer  is  determined 
under  a  written  agreement,  other  than 
on  a  transaction  basis. 

(f)  The  source  and  amount  of  any 
other  remuneration  you  have  received 
or  will  receive  in  connection  with  the 
transaction.  If,  in  the  case  of  a  purchase, 
you  were  not  participating  in  a 
distribution,  or  in  the  case  of  a  sale, 
were  not  participating  in  a  tender  offer, 
the  written  notice  may  state  whether 
you  have  or  will  receive  any  other 
remimeration  and  state  that  you  will 
furnish  the  source  and  amount  of  the 
other  remuneration  within  a  reasonable 
time  after  the  customer's  written 
request. 

(g)  That  you  are  not  a  member  of  the 
Securities  Investor  Protection 
Corporation,  if  that  is  the  case.  This 
does  not  apply  to  a  transaction  in  shares 
of  a  registered  open-end  investment 
company  or  imit  investment  trust  if  the 
customer  sends  funds  or  securities 
directly  to,  or  receives  funds  or 
securities  directly  from,  the  registered 
open-end  investment  company  or  unit 
investment  trust,  its  transfer  agent,  its 
custodian,  or  a  designated  broker  or 
dealer  who  sends  the  customer  either  a 
confirmation  or  the  written  notice  in 
this  section. 

(h)  Additional  disclosures.  You  must 
provide  all  of  the  additional  disclosures 
described  in  the  following  chart  for 
transactions  involving  certain  debt 
securities: 


If  you  effect  a  transaction  involving 


(1)  A  debt  security  subject  to  redemption  before 
maturity. 

(2)  A  debt  security  that  you  effected  exclusively 
on  the  t>asis  of  a  dollar  price. 


(3)  A  debt  security  ttiat  you  effected  on  t>asis  of 
yield. 


(4)  A  debt  security  ttiat  is  an  asset-backed  se- 
curity ttiat  represents  an  interest  in.  or  is  se- 
cured by,  a  pool  of  receivables  or  otf>er  firtan- 
cial  assets  that  are  subject  continuously  to 
prepayment. 


You  must  provide  the  following  additional  Information  in  your  written  rx>tice 


A  statement  tfiat  the  issuer  may  redeem  the  debt  security  in  whole  or  in  part  before  maturity, 
that  the  redemption  could  affect  ttie  represented  yield,  and  that  additional  redemption  infor> 
mation  is  available  upon  request. 

(i)  The  dollar  price  at  which  you  effected  the  transaction;  and 

(ii)  The  yield  to  maturity  calculated  from  the  dollar  price.  You  do  not  have  to  disclose  tt>e  yield 
to  maturity  if: 

(A)  The  issuer  may  extend  ttie  maturity  date  of  the  security  with  a  variat>le  interest  rate;  or 

(B)  Tt)e  security  is  an  asset-t>acked  security  that  represents  an  interest  in.  or  is  secured 
by,  a  pool  of  receivat>les  or  other  financial  assets  that  are  sutiject  continuously  to  pre- 
payment. 

(i)  The  yield  at  whk;h  the  transaction,  including  the  percentage  amount  and  its  characterization 
(e.g.,  current  yiekj,  yieW  to  maturity,  or  yield  to  call).  If  you  effected  ttie  transaction  at  yieW 
to  call,  you  must  indicate  the  type  of  call,  the  call  date,  and  the  call  price; 

(ii)  The  doHar  price  caknjiated  from  that  yield;  and 

(iii)  The  yiekJ  to  maturity  and  ttie  represented  yieki,  if  you  effected  the  transactkxi  on  a  basis 
other  than  yield  to  maturity  and  the  yiekJ  to  maturity  is  lower  than  ttie  represented  yieW.  You 
are  not  required  to  disckise  this  information  if: 

(A)  The  issuer  may  extend  ttie  maturity  date  of  the  security  with  a  variable  interest  rate;  or 

(B)  The  security  is  an  asset-backed  security  that  represents  an  interest  in,  or  is  secured 
by.  a  pool  of  receivables  or  other  financial  assets  that  are  subject  continuously  to  pre- 
payment. 

(i)  A  statement  that  the  actual  yieW  of  ttie  asset-backed  security  may  vary  according  to  the 
rate  at  which  the  underlying  receivables  or  other  financial  assets  are  prepaid;  and 

(ii)  A  statement  that  you  will  furnish  informatk^n  concerning  the  factors  ttiat  affect  yieW 
(iTKluding  at  a  minimum  estimated  yield,  weighted  average  life,  aixJ  ttie  prepayment  as- 
sumptkxis  undertying  yiekJ)  upon  ttie  customer's  written  request. 
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If  you  effect  a  transaction  involving  . . 


(5)  A  debt  security,  ottier  than  a  government 
security. 


You  must  provide  the  following  additional  informatkw  in  your  written  notk» 


A  statement  that  the  security  is  unrated  by  a  natkxially  recognized  statistical  rating  organiza- 
tion, if  that  is  the  case. 


§551.100    What  are  ttie  alternate  notice 
requirements? 

You  may  elect  to  satisfy  §  551.70  by 
providing  the  alternate  notices 


described  in  the  following  chart  for 
certain  types  of  transactions. 


If  yoii  effect  a  securities  transaction  . 


(a)  For  or  with  the  account  of  a  customer  under  a  periodic  plan,  sweep 
account,  or  investment  company  plan. 


(b)  For  or  with  the  account  of  a  customer  in  shares  of  an  open-ended 
management  company  registered  under  ttie  Investment  Company 
Act  of  1940  that  holds  itself  out  as  a  money  maricet  fund  and  at- 
tempts to  maintain  a  stable  net  asset  value  per  share. 

(c)  For  an  account  for  whtoh  you  do  not  exercise  investment  discretion, 
and  for  whk:h  you  and  the  customer  have  agreed  in  writing  to  an  ar- 
rangement concerning  the  time  and  content  of  the  written  notk». 

(d)  For  an  account  for  whfch  you  exercise  investment  discretion  other 
than  in  an  agency  capacity,  excluding  common  or  collective  invest- 
ment funds. 


(e)  For  an  account  in  whteh  you  exercise  investment  discretion  in  an 
agency  capacity. 


Then  you  may  elect  to 


(f)  For  a  common  or  collective  investment  fund 


Give  or  send  to  the  customer  within  five  business  days  after  the  end  of 
each  quarteriy  period  a  written  statement  disclosing: 

(1)  Each  purchase  and  redemption  that  you  effected  for  or  with, 
and  each  divklend  or  distributkxi  that  you  credited  to  or  rein- 
vested for,  ttie  customer's  account  during  the  period; 

(2)  The  date  of  each  transaction; 

(3)  The  identity,  number,  and  price  of  any  securities  that  the  cus- 
tomer purchased  or  redeemed  in  each  transaction; 

(4)  Ttie  total  number  of  shares  of  the  securities  in  the  customer's 
account; 

(5)  Any  remuneration  that  you  received  or  will  receive  in  connec- 
tion with  the  transaction:  and 

(6)  Ttiat  you  will  give  or  send  the  registered  broker-dealer  con- 
fimiation  described  in  §551.80  or  the  written  notice  described  in 
§551.90  within  a  reasonable  time  after  the  customer's  written 
request. 

Give  or  send  to  the  customer  the  writtfen  statement  described  at  para- 
graph (a)  of  this  sectkxi  on  a  monthly  basis.  You  may  not  use  the  al- 
ternate notwe,  however,  if  you  deduct  sales  loads  upon  the  purchase 
or  redemptran  of  shares  in  the  money  martcet  fund. 
Give  or  send  to  the  customer  a  written  notice  at  ttie  agreed-upon  time 
and  with  the  agreed-upon  content,  and  include  a  statement  that  you 
will  furnish  the  registered  broker-dealer  confirmation  described  in 
§551.80  or  the  written  notk»  described  in  §551.90  within  a  reason- 
able time  after  ttie  customer's  written  request. 
Give  or  send  the  registered  broker-dealer  confirmation  described  in 
§551.80  or  the  written  notk:e  described  in  §551.90  within  a  reason- 
able time  after  a  written  request  by  the  person  with  the  power  to  ter- 
minate the  account  or,  if  there  is  no  such  person,  any  person  hokling 
a  vested  beneficial  interest  in  the  account. 
Give  or  send  each  customer  a  written  itemized  statement  specifying 
the  funds  and  securities  in  your  custody  or  possession  and  all  det)its, 
credits,  and  transactkxis  in  the  customer's  account.  You  must  pro- 
vide this  infonnation  to  the  customer  not  less  than  once  every  three 
months.  You  must  give  or  send  the  registered  broker-dealer  con- 
firmation described  in  §551.80  or  the  written  notice  described  in 
§551.90  within  a  reasonable  time  after  a  customer's  written  request. 
(1)  Give  or  send  to  a  customer  who  invests  in  the  fund  a  copy  of  the 
annual  financial  report  of  the  fund,  or 
(2)  Notify  the  customer  that  a  copy  of  the  report  is  available  and 
that  you  will  fumish  the  report  within  a  reasonable  time  after  a 
written  request  by  a  person  to  whom  a  regular  periods  account- 
ing would  ordinarily  be  rendered  with  respect  to  each  partici- 
pating account. 


§551.110    May  I  provide  a  notice 
electronically? 

You  may  provide  any  written  notice 
required  under  this  subpart  B 
electronically.  If  a  customer  has  a 
facsimile  machine,  you  may  send  the 
notice  by  facsimile  transmission.  You 
may  use  other  electronic 
communications  if: 

(a)  The  parties  agree  to  use  electronic 
instead  of  hard  copy  notices; 

(b)  The  parties  are  able  to  print  or 
download  the  notice; 


(c)  Your  electronic  communications 
system  cannot  automatically  delete  the 
electronic  notice;  and 

(d)  Both  parties  are  able  to  receive 
electronic  messages. 

§551.120    May  I  charge  a  fee  fbr  a  notice? 

You  may  not  charge  a  fee  for 
providing  a  notice  required  under  this 
subpart  B,  except  that  you  may  charge 
a  reasonable  fee  for  the  notices  provided 
under  §§  551.100(a).  (d),  and  (e). 


Subpart  C— Settlement  of  Sectiritiee 
Traneactiona 

§551.130    Wlien  must  I  settle  a  securities 
transaction? 

(a)  You  may  not  effect  or  enter  into  a 
contract  for  the  purchase  or  sale  of  a 
securify  that  provides  for  payment  of 
funds  and  delivery  of  securities  later 
than  the  latest  of: 

(1)  The  third  business  day  after  the 
date  of  the  contract.  This  deadline  is  no 
later  than  the  foxuth  business  day  after 
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the  contract  for  contracts  involving  the 
sale  for  cash  of  securities  that  are  priced 
after  4:30  p.m.  Eastern  Standard  Time 
on  the  date  the  securities  are  priced  and 
are  sold  by  an  issuer  to  an  underwriter 
under  a  firm  commitment  underwritten 
offering  registered  under  the  Securities 
Act  of  1933, 15  U.S.C.  77a,  et  seq.,  or  are 
sold  by  you  to  an  initial  purchaiser 
participating  in  the  offering: 

(2)  Such  other  time  as  the  SEC 
specifies  by  rule  (see  SEC  Rule  15c6-l, 
17CFR240.15c6-l);or 

(3)  Such  time  as  the  parties  expressly 
agree  at  the  time  of  the  transaction.  The 
parties  to  a  contract  are  deemed  to  have 
expressly  agreed  to  an  alternate  date  for 
payment  of  funds  and  delivery  of 
securities  at  the  time  of  the  transaction 
for  a  contract  for  the  sale  for  cash  of 
securities  under  a  firm  commitment 
offering,  if  the  managing  underwriter 
and  the  issuer  have  agreed  to  the  date 
for  all  securities  sold  under  the  offering 
and  the  parties  to  the  contract  have  not 
expressly  agreed  to  another  date  for 
payment  of  funds  and  delivery  of 
securities  at  the  time  of  the  transaction. 

(b)  The  deadlines  in  paragraph  (a)  of 
this  section  do  not  apply  to  the 
purchase  or  sale  of  limited  partnership 
interests  that  are  not  listed  on  an 
exchange  or  for  which  quotations  are 
not  disseminated  through  an  automated 
quotation  system  of  a  registered 
securities  association. 

Subpart  D— Securities  Trading  Policies 
and  Procedures 

§  551 .140    What  policies  and  procedures 
must  I  maintain  and  follow  for  securities 
transactions? 

If  you  effect  securities  transactions  for 
customers,  you  must  maintain  and 
follow  policies  and  procedures  that 
meet  all  of  the  following  requirements: 

(a)  Your  policies  and  procedures  must 
assign  responsibility  for  the  supervision 
of  all  officers  or  employees  who: 

(1)  Transmit  orders  to,  or  place  orders 
with,  registered  broker-dealers; 

(2)  Execute  transactions  in  securities 
for  customers;  or 

(3)  Process  orders  for  notice  or 
settlement  purposes,  or  perform  other 
back  office  functions  for  securities 
transactions  that  you  effect  for 
customers.  Policies  and  procedures  for 
personnel  described  in  this  paragraph 
{a)(3)  must  provide  supervision  and 
reporting  lines  that  are  separate  from 
supervision  and  reporting  lines  for 
personnel  described  in  paragraphs  (a)(1) 
and  (2)  of  this  section. 

(b)  Your  policies  and  procedures  must 
provide  for  the  fair  and  equitable 
allocation  of  securities  and  prices  to 
accounts  when  you  receive  orders  for 


the  same  security  at  approximately  the 
same  time  and  you  place  the  orders  for 
execution  either  individually  or  in 
combination. 

(c)  Your  policies  and  procedures  must 
provide  for  securities  transactions  in 
which  you  act  as  agent  for  the  buyer  and 
seller  (crossing  of  buy  and  sell  orders) 
on  a  fair  and  equitable  basis  to  the 
parties  to  the  transaction,  where 
permissible  under  applicable  law. 

(d)  Your  policies  and  procedures  must 
require  your  officers  and  employees  to 
file  the  personal  securities  trading 
reports  described  at  §551.150,  if  the 
officer  or  employee: 

(1)  Makes  investment 
recommendations  or  decisions  for  the 
accounts  of  customers; 

(2)  Participates  in  the  determination 
of  these  recommendations  or  decisions; 
or 

(3)  In  connection  with  their  duties, 
obtains  information  concerning  which 
securities  you  intend  to  purchase,  sell, 
or  recommend  for  purchase  or  sale. 

§551.150    How  do  my  officers  and 
employees  file  reports  of  personal 
securities  trading  transactions? 

An  officer  or  employee  described  in 
§  551.140(d)  must  report  all  personal 
transactions  in  securities  made  by  or  on 
behalf  of  the  officer  or  employee  if  he 
or  she  has  a  beneficial  interest  in  the 
security. 

(a)  Contents  and  filing  of  report.  The 
officer  or  employee  must  file  the  report 
with  you  within  ten  business  days  after 
the  end  of  each  calendar  quarter.  The 
report  must  include  the  following 
information: 

(1)  The  date  of  each  transaction,  the 
title  and  number  of  shares,  the  interest 
rate  and  maturity  date  (if  applicable), 
and  the  principal  amount  of  each 
security  involved. 

(2)  The  nature  of  each  transaction  (i.e., 
purchase,  sale,  or  other  type  of 
acquisition  or  disposition). 

(3)  The  price  at  which  each 
transaction  was  efi^ected. 

(4)  The  name  of  the  broker,  dealer,  or 
other  intermediary  effecting  the 
transaction. 

(5)  The  date  the  officer  or  employee 
submitted  the  report. 

(b)  Report  not  required  for  certain 
transactions.  Your  officer  or  employee 
is  not  required  to  report  a  transaction  if: 

(1)  He  or  she  has  no  direct  or  indirect 
influence  or  control  over  the  account  for 
which  the  transaction  was  effected  or 
over  the  securities  held  in  that  account; 

(2)  The  transaction  was  in  shares 
issued  by  an  open-end  investment 
company  registered  under  the 
Investment  Company  Act  of  1940; 


(3)  The  transaction  was  in  direct 
obligations  of  the  government  of  the 
United  States; 

(4)  The  transaction  was  in  bankers' 
acceptances,  bank  certificates  of  deposit, 
commercial  paper  or  high  quality  short 
term  debt  instruments,  including 
repurchase  agreements;  or 

(5)  The  officer  or  employee  had  an 
aggregate  amount  of  purchases  and  sales 
of  $10,000  or  less  during  the  calendar 
quarter. 

(c)  Alternate  report.  When  you  act  as 
an  investment  adviser  to  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  an 
officer  or  employee  that  is  an  "access 
person"  may  fulfill  his  or  her  reporting 
requirements  under  this  section  by 
filing  with  you  the  "access  person" 
personal  securities  trading  report 
required  by  SEC  Rule  17j-l(d),  17  CFR 
270.17)-l(d). 

Dated:  December  2,  2002. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
(FR  Doc.  02-31005  Filed  12-11-02;  8:45  am) 

BILLING  CODE  •720-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

1 2  CFR  Parts  560, 590  and  591 

[No.  2002-59] 
RIN  1550-AB51 

Alternative  Mortgage  Transaction 
Parity  Act;  Preemption  Delay  of 
Effective  Date 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  The  Alternative  Mortgage 
Transaction  Parity  Act  (AMTPA) 
authorizes  state  chartered  housing 
creditors  to  make,  purchase,  and  enforce 
alternative  mortgage  transactions 
without  regard  to  any  state  constitution, 
law,  or  regulation.  To  rely  on  AMTPA, 
certain  state  chartered  housing  creditors 
must  comply  with  regulations  issued  by 
the  Office  of  Thrift  Supervision  (OTS). 
OTS  recently  revised  its  rule  identifying 
the  OTS  regulations  that  apply  under 
AMTPA.  This  document  delays  the 
effective  date  of  that  revised  rule. 
EFFECTIVE  DATE:  This  amendment 
modifies  the  effective  date  of  the  final 
rule  published  September  26,  2002  at  67 
FR  60542.  The  effective  date  of  the 
revision  to  12  CFR  560.220  is  delayed 
until  July  1,  2003.  The  effective  date  of 
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amendments  to  12  CFR  590.4  and  591.2 

remains  January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Stark,  Senior  Project  Manager, 

Compliance  Policy,  (202)  906-7054; 

Karen  Osterloh,  Special  Counsel,  (202) 

906-6639,  Regulations  and  Legislation 

Division,  Office  of  Thrift  Supervision, 

1700  G  Street  NW.,  Washington,  DC 

20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

AMTPA  authorizes  state  chartered 
housing  creditors  to  make,  piut:hase, 
and  enforce  alternative  mortgage 
transactions  without  regard  to  any  state 
constitution,  law,  or  regulation.  To  rely 
on  AMTPA,  however,  certain  state 
chartered  housing  creditors  must 
comply  with  designated  OTS 
regulations  on  alternative  mortgage 
transactions.  On  September  26,  2002, 
OTS  published  a  final  rule  revising  12 
CFR  560.220,  which  identifies  the  OTS 
regulations  that  apply  to  state  housing 
creditors  making  alternative  mortgage 
transactions  under  AMTPA.'  Under  the 
final  rule,  OTS  will  no  longer  identify 
its  regulations  on  prepayments  and  late 
charges  as  applicable  to  state  housing 
creditors.  As  a  result,  alternative 
mortgage  transactions  made  by  state 
chartered  housing  creditors  under 
AMTPA  will  become  subject  to  state 
and  local  laws  on  these  subjects.  The 
rule  was  to  become  effective  on  January 

I,  2003. 

In  late  November  and  early  December 
2002,  several  representatives  of 
financial  service  trade  associations 
(petitioners)  filed  written  requests  for 
extensions  of  the  January  1 ,  2003 
effective  date.  The  petitioners  argued 
that  the  three-month  delayed  effective 
date  did  not  provide  a  sufficient  time  for 
the  industry  to  address  implementation 
issues. 

II.  Discussion 

A.  Implementation  Issues 

Upon  reconsideration,  OTS  believes 
that  an  extension  is  warranted  to 
provide  state  housing  creditors  with 
additional  time  to  adapt  to  newly 
applicable  state  and  local 
requirements. 2  Specifically,  OTS 
believes  that  a  delay  is  necessary  to 
permit  state  housing  creditors  to:  (1) 
Determine  applicable  legal 


•  67  FR  60542  (Sept.  26.  2002). 

2  The  Septemt)er  26,  2002  final  rule  also  made 
unrelated  revUions  to  12  CFR  part  590  (Preemption 
of  State  Usury  Laws)  and  12  CFR  part  591 
(Preemption  of  State  Due-on-Sale  Laws).  OTS  is  not 
revising  the  effective  date  of  these  other  rule 
changes.  Therefore,  the  changes  to  parts  590  and 
591  will  be  effective  on  lanuary  1 .  2003. 


requirements;  (2)  reprogram  systems 
and  rewrite  documents;  and  (3)  conduct 
training. 

Under  the  revised  OTS  rule,  state 
housing  creditors  that  engage  in 
alternative  mortgage  transactions  under 
AMTPA  will  become  subject  to  state 
laws  on  prepayment  penalties  and  late 
charges.  During  the  last  six  years,  state 
housing  creditors  have  been  able  to  rely 
on  AMTPA  to  avoid  these  state 
limitations.  As  a  result,  many  will  have 
little  recent  experience  with  applicable 
state  laws  on  prepayment  penalties  and 
late  charges.  Because  state  prepayment 
penalty  and  late  charge  restrictions  for 
alternative  mortgage  transactions 
ft«quently  differ  substantially  ftom 
restrictions  on  fixed-rate  products,  any 
experience  that  a  state  housing  creditor 
may  have  with  applicable  restrictions 
on  fixed-rate  mortgages  may  be 
irrelevant. 

Thus,  as  a  result  of  the  final  rule,  state 
housing  creditors  will  be  required  to 
conduct  an  in-depth  review  of 
applicable  state  laws  to  ensure  that  their 
alternative  mortgage  transactions  will 
not  violate  these  laws — a  significant 
endeavor  for  state  housing  creditors  that 
operate  nationwide  or  in  multiple  , 
jurisdictions. 

In  addition  to  ascertaining  the  scope 
of  applicable  restrictions  on  prepayment 
penalties  and  late  charges,  state  housing 
creditors  will  be  required  ♦o  undertake 
the  following  significant  ;.iodifications 
to  systems  and  documents  to  ensure 
compliance  with  state  law:  (1)  Rewrite 
promissory  notes  and  loan  agreements; 
(2)  prepare  and  program  newly  required 
disclosures,  including  disclosures  to  be 
delivered  at  or  prior  to  origination  and 
disclosures  required  during  loan 
servicing;  (3)  modify  loan  origination 
systems  to  accurately  reflect  legal 
requirements  and  applicable  codes;  (4) 
modify  servicing  systems;  and  (5) 
develop  audit  and  quality  control 
programs. 

Finally,  state  housing  creditors  will 
have  to  retrain  their  employees  and 
agents  on  the  new  legal  requirements  for 
their  various  loan  products  and  on  the 
use  of  the  updated  systems  and 
documents.  Such  activities  may  require 
the  production  of  appropriate  training 
materials  and  conducting  training 
sessions  for  employees. 

B.  New  Effective  Date 

In  determining  the  effective  date  for 
new  regulations  that  impose  additional 
requirements  on  insured  depository 
institutions,  OTS  must  consider, 
consistent  with  the  principles  of  safety 
and  soundness  and  the  public  interest, 
any  administrative  burdens  that  the 
regulation  would  place  on  depository 


institutions  and  customers  of  depository 
institutions,  and  the  benefits  of  the 
regulation.^ 

Based  on  the  administrative  burdens 
described  by  petitioners,  OTS  believes 
that  the  original  January  1,  2003 
effective  date  was  inadequate  to  permit 
state  housing  creditors,  including 
insured  depository  institutions,  to 
perform  all  of  the  tasks  necessary  to 
respond  to  the  new  regulatory 
environment  in  a  coherent  manner.'' 
OTS  is  reluctant  to  place  state  housing 
creditors  in  a  position  where  they  are 
unable  to  comply  or  are  forced  to  put 
unready  or  untested  systems  into 
operation.  Such  an  action  could  result 
in  borrowers  receiving  loans  that  do  not 
meet  the  requirements  under  state  law. 
This  may  harm  consumers  to  the  extent 
that  they  are  charged  prepayment 
penalties  that  are  prohibited  under  state 
law,  or  are  precluded  from  electing  a 
lower  rate  in  return  for  a  prepayment 
penalty  where  such  penalties  are 
permitted.  In  addition,  such  an  action 
could  result  in  lawsuits,  which  could 
undermine  consumer  confidence  in  the 
mortgage  industry.  Accordingly,  OTS 
will  extend  the  effective  date  of  the 
AMTPA  rule. 

Almost  three  months  have  passed 
since  the  issuance  of  the  September  26, 
2002  final  rule.  By  now,  OTS  anticipates 
that  most  state  housing  creditors  have 
researched  and  analyzed  the  applicable 
law  and  are  beginning  to  update  their 
operating  systems  and  documents  and 
take  other  steps  toward  compliance  with 
the  revised  regulatory  environment. 
OTS  believes  that  a  delay  of  an 
additional  six  months,  as  requested  by 
several  petitioners,  will  be  sufficient  for 
state  housing  creditors,  including 
companies  with  regional  or  national 
operations,  to  complete  good  faith 
efforts  to  implement  the  remaining 
changes  required  by  the  revised  rule. 
OTS  notes  that  this  extended  date  is 
more  than  nine  months  after  the  . 
publication  of  the  final  rule  on 
September  26,  2002. 

OTS  also  considered  whether  to 
extend  the  effective  date  to  January  1, 
2004,  as  requested  by  some  petitioners. 
However,  OTS  believes  that  this 
effective  date  raises  other  issues, 
including  new  implementation  issues. 
As  one  commenter  observed,  changes 
required  by  the  end  of  a  calendar  year 
are  particularly  problematic  because  so 
many  functions  must  be  performed  at 
the  year-end  that  sufficient  staff  is  often 


3  12U.S.C.  4802. 

*  While  commenters  on  the  proposed  rule 
addressed  various  compliance  burdens,  the 
effective  date  of  the  rule  was  not  identified  as  a 
significant  issue  in  the  comments  or  discussed  at 
any  length. 
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not  available  to  make  the  changes,  test 
the  changes,  and  train  other  employees. 
OTS  believes  that  this  factor  weighs 
against  an  effective  date  of  January  1 , 
2004.  Moreover,  a  January  1,  2004 
effective  date  will  unreasonably  delay, 
and  thus  deny,  consumers  the 
protections  accorded  under  state  law 
with  regard  to  prepayment  penalties  and 
late  charges  on  loans  made  by  state 
housing  creditors.  In  the  final  rule,  OTS 
examined  the  AMTPA  rule's  impact  on 
predatory  lending  and  concluded  that 
the  widespread  use  of  prepayment 
penalties  may  deter  consumers  hx)m 
seeking  to  refinance  high  cost  loans 
with  burdensome  provisions  and  may 
have  other  adverse  consequences  for 
sub-prime  borrowers.  OTS  further 
concluded  that  state  laws  on 
prepayment  penalties  and  late  charges 
are  a  key  component  in  states' 
regulation  of  predatory  lending,  and  that 
its  current  AMTPA  rules  may  frustrate 
these  state  efforts.  OTS  is  disinclined  to 
thwart  these  efforts  to  combat  predatory 
lending  by  unnecessarily  extending  the 
implementation  period. 

In  light  of  these  factors,  OTS  will 
extend  the  effective  date  of  the  revised 
AMTPA  rule  for  six  additional  months 
until  July  1,2003."* 

m.  Regulatory  Analyses 

To  the  extent  that  this  extension  of 
the  effective  date  is  deemed  to  be  a  rule 
under  the  Administrative  Procedure  Act 
(APA),  OTS  makes  the  following 
regulatory  findings. 

A.  Administrative  Procedure  Act 

Under  the  APA,  an  agency  may 
suspend  general  notice-and-comment 
rulemaking  procedures  if  the  agency 
"for  good  cause  finds  (and  incorporates 
the  finding  and  a  brief  statement  of 
reasons  therefore  in  the  rules  issued] 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest."  5 
U.S.C.  553(b)(3)(B).  OTS  finds  that  it  has 
good  cause  to  delay  the  effective  date 
without  first  soliciting  comment 
concerning  this  action.  Because  the 
effective  date  of  the  final  rule  (January 
1,  2003)  is  fast  approaching,  it  is 
impracticable  to  seek  further  public 


"'  Thus,  loans  consummated  on  or  after  |uly  1 . 
2003  will  be  governed  by  revised  §  560.220. 
However,  if  a  loan  is  made  pursuant  to  a  legally 
binding  loan  commitment  made  before  |uly  1.  2003. 
the  loan  will  be  governed  by  the  prior  OTS  rule. 
Where  a  prospective  borrower  pays  no  fee  for  a 
commitment,  state  housing  creditors  should  closely 
review  the  loan  commitment  to  determine  if  a 
legally  binding  commitment  exists.  These 
agreements  typically  contain  broad  provisions 
permitting  the  lenders  to  decline  to  fund  the  loan 
on  subjective  grounds  that  effectively  render  the 
commitment  unenforceable  and  therefore  not 
legally  binding. 


comment  before  issuing  this  amendment 
delaying  the  effective  date  of  those 
rules.  In  addition,  such  a  delay  is  in  the 
public  interest  for  the  reasons  explained 
above.  For  similar  reasons,  OTS  also 
finds  that  this  action  delaying  the 
effective  date  of  the  final  rule  must  take 
effect  on  January  1,  2003,  which  is  less 
than  30  days  after  publication  of  this 
amendment  to  the  final  niles. 

B.  Regulatory  Flexibility  Act 

Under  section  604  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  604),  a 
final  regulatory  flexibility  analysis  is 
required  only  for  notice-and-comment 
rulemakings  conducted  under  section 
553  of  the  APA.  Since  OTS  has  found 
that  there  is  "good  cause"  under  the 
APA  for  not  proceeding  with  notice- 
and-conunent  rulemaking  for  this 
amendment  to  the  effective  date  for  the 
final  rules,  the  RFA  does  not  require 
that  a  final  regulatory  flexibility  analysis 
be  provided  for  this  amendment. 
Moreover,  OTS  provided  a  regulatory 
flexibility  analysis  in  the  preamble  to 
the  final  rule  published  on  September 
26,  2002  (67  FR  60551-60554).  In  that 
regulatory  flexibility  analysis.  OTS 
considered  the  likely  impact  of  the  final 
rule  on  small  entities. 

C.  Executive  Order  12866 

The  OTS  determination  that  the  final 
rule  does  not  constitute  a  "significant 
regulatory  action"  (67  FR  60551)  applies 
to  the  rule,  as  amended  by  this  effective 
date  revision. 

D.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMA)  applies  only  when  an 
agency  is  required  to  issue  a  general 
notice  of  proposed  rulemaking  or  a  final 
rule  for  which  a  general  notice  of 
proposed  rulemaking  was  published.  2 
U.S.C.  1532.  As  noted  above,  OTS  has 
determined,  for  good  cause,  that  this 
amendment  to  the  final  rule  may  be 
issued  without  prior  notice  and 
comment.  Accordingly,  OTS  has 
concluded  that  the  UMA  does  not 
require  an  unfunded  mandates  analysis 
of  this  amendment  to  the  final  rules. 
Moreover,  OTS  provided  an  UMA 
analysis  in  connection  with  the  final 
rule.  67  FR  60551. 

E.  Executive  Order  13132 — Federalism 

As  described  in  the  preamble  to  the 
final  rule  (67  FR  60554).  Executive 
Order  13132  imposes  certain 
requirements  on  an  agency  when  it 
formulates  and  implements  policies  that 
have  federalism  implementations.  In 
accordance  with  those  requirements, 
OTS  consulted  with  the  Conference  of 
Bank  Supervisors  and  the  National 


Association  of  Attorneys  General 
concerning  this  amendment  to  delay  the 
effective  date  of  the  rule. 

Dated:  December  6.  2002. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
[FR  Doc.  02-31228  Filed  12-11-02;  8:45  am] 

BILLING  CODE  6720-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13819;  Airspace 
Docket  No.  02-AGL-10] 

Establishment  of  Class  E  Airspace; 
Milbank,  SO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Milbank,  SD.  An  area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  31  has  been  developed  for 
Milbank  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
establishes  controlled  airspace  for 
Milbank  Municipal  Airport. 
EFFECTIVE  DATE:  0901  UTC,  January  23. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  August  16,  2002,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  Class  E  airspace  at  Milbank.  - 
SD  (67  FR  53533).  The  proposal  was  to    . 
establish  controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  area  extending 
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upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K 
dated  August  30.  2002.  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Milbank, 
SD.  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Milbank,  SD,  to  accommodate 
aircraft  executing  instrument  flight 
procedures  into  and  out  of  Milbank 
Mimicipal  Airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
cl^rts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  rule"  under  * 

Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air).  Adoption  of  the 
Amendment. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1,  The  authority  citation  for  past  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  95665.  3  CFR, 
1959-1963  Comp..  p.  389. 

}71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002.  and  effective 


September  16,  2002,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
almve  the  surface  of  the  earth. 

***** 

AGL  SD  ES    Milbank,  SD  [New]. 

Mill)ank  Municipal  Airport,  SD, 

(Lat.  45°  13'  50"  N.,  long.  96"  33'  sr  W.). 
Watertown  VORTAC, 

Ut.  44°  58'  AT  N.,  long.  97°  08'  30"  W.). 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6.4- 
mile  radius  of  the  Milbank  Municipal 
Airport,  and  that  airspace  extending  upward 
from  1200  feet  above  the  surface  within  an 
area  bounded  on  the  north  by  lat.  45°  34'  00" 
N.,  on  the  west  by  long.  97°  30'  00"  W.,  on 
the  south  by  lat.  44°  38'  00"  N.,  and  on  the 
east  by  the  South  Dakota/Minnesota  border 
excluding  that  airspace  within  the 
Watertown,  SD,  Class  E  airspace  area,  that 
airspace  within  the  Ortonville,  MN,  Class  E 
airspace  area,  and  that  airspace  area  within 
the  state  of  Minnesota. 


Issued  in  Des  Plaines,  Illinois  on  November 
13,  2002. 
Richard  K.  Petersen. 

Assistant  Manager,  Air  Traffic  Division.  Great 

Lakes  Region. 

IFR  Doc.  02-31342  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Part  62 

[Public  Notice  4214] 
RIN  1405-AB45 

Exchange  Visitor  Program:  SEVIS 
Regulations 

AGENCY:  Department  of  State. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  regulations  and  procedures 
for  designated  Exchange  Visitor  Program 
sponsors  to  gain  access  to  the  Student 
and  Exchange  Visitor  Program  (SEVP) 
database  through  the  Student  and 
Exchange  Visitor  Information  System 
(SEVIS)  for  the  reporting  of  information 
essential  to  the  administration  of  their 
exchange  visitor  program  in  an 
electronic  environment.  It  also  provides 
a  means  for  organizations  interested  in 
being  considered  for  designation  to 
apply  for  authorization.  The  purpose  of 
this  rule  is  to  provide  immediate  access 
to  SEVIS  to  enable  the  Attorney  General 
to  meet  the  legislative  mandate 
established  in  section  6^  1  of  the  Illegal 


Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA) 
(Pub.  L.  104-208),  which  requires  the 
Attorney  General,  in  consultation  with 
the  Secretary  of  State  and  the  Secretary 
of  Education,  to  develop  an  electronic 
system  to  collect  information  on  aliens 
who  have,  or  are  applying  for 
nonimmigrant  status  imder 
subparagraph  (F).  (J),  or  (M)  of  section 
101(a)(15)  of  the  Immigration  and 
Natioiiality  Act  (Act). 

Although  the  Attorney  General  has 
the  primary  responsibility  for 
implementing  SEVIS,  the  Department  is 
promulgating  this  rule  to  set  forth  the 
SEVIS  requirements  that  specifically 
pertain  to  exchange  visitor  program 
sponsors.  INS  will  specifically  address 
those  areas  over  which  they  have 
responsibility  for  exchange  visitors  (e.g.. 
admission,  change  of  status,  and 
duration  of  status)  in  a  separate  rule. 
DATES:  Effective  Date:  This  rule  is 
effective  December  12,  2002. 

Comment  Dates:  Written  comments 
regarding  this  rule  must  be  submitted  on 
or  before  January  13,  2003. 

Comments  on  proposed  information 
collections  must  be  submitted  on  or 
before  60  days  from  December  12.  2002. 
ADDRESSES:  Comments  regarding  this 
rule  must  be  presented  in  duplicate  and 
addressed  as  follows:  U.S.  Department 
of  State.  Office  of  Exchange 
Coordination  and  Designation.  Bureau 
of  Educational  and  Cultural  Affiairs.  301 
4th  Street.  SW..  Room  734.  Washington, 
DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin.  Acting  Director. 
Office  of  Exchange  Coordination  and 
Designation,  Bureau  of  Educational  and 
Cultural  Affairs.  301  4th  Street,  SW., 
Room  734,  Washington,  DC  20547;  202- 
401-9810:  fax:  202-401-9809. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

What  Is  the  Student  and  Exchange 
Visitor  Program  (SEVP)? 

The  SEVP  is  a  statutorily  mandated 
information  system  designed  to 
electronically  track  and  record  the  entry 
and  presence  in  the  United  States  of 
student  cuid  exchange  visitor  non- 
immigrants. The  SEVP  is  the 
responsibility  of  the  Immigration  and 
Naturalization  Service  (INS)  who  has 
developed  the  enterprise  architecture 
necessary  to  implement  the  electronic 
tracking  of  student  and  exchange 
visitors.  The  Department  of  State 
(Department)  is  promulgating  this  rule 
in  order  to  advise  future  applicants  for 
Exchange  Visitor  Program  designation  of 
certain  procedures  now  necessary  for 
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the  administration  and  oversight  of 
exchange  programs  in  light  of  the  INS 
implementation  of  SEVIS.  In  September 
1996,  Pub.  L.  104-208  (Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA))  was 
enacted.  IIRIRA  directed  the  Attorney 
General  to  develop,  in  consultation  writh 
the  Department  of  Education  and  the 
Department  of  State,  an  electronic 
information  collection  system  that 
would  track  the  entry  and  presence  in 
the  United  States  of  non-immigrants  in 
F,  M  and  J  visa  status.  The  INS 
developed  the  program  known  as  the 
Student  and  Exchange  Visitor  Program 
(SEVP)  to  meet  this  mandate.  The 
electronic  system  that  implements  SEVP 
is  known  as  the  Student  and  Exchange 
Visitor  Information  System  (SEVIS). 
SEVIS  creates  a  means  for  information 
collection  and  reporting  via  the  Internet 
and  a  reduction  in  data  latency,  and 
paper  record  maintenance. 

On  October  26.  2001.  Section  416  of 
the  USA  PATRIOT  Act  (Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism).  Public  Law 
107-56  subsequently  amended  IIRIRA. 
h  mandated  that  SEVIS  be  fully 
implemented  and  expanded  prior  to 
January  1,  2003  and  collect  the  date  and 
port  of  entry  of  an  exchange  visitor  or 
student.  It  also  expanded  the  data 
collection  specified  in  IIRIRA  to  include 
"other  approved  educational 
institutions"  and  identified  these  to  be 
any  [air]  flight  school,  language  training 
school,  or  vocational  schools  approved 
under  subparagraph  (F),  (J)  of  (M)  of 
section  101(a)(15)  of  the  Immigration 
and  Nationality  Act  (INA). 

IIRIRA  was  once  again  amended  on 
May  14,  2002.  The  Enhanced  Border 
Security  and  Visa  Reform  Act  of  2002. 
Pub.  L.  107-1 73,  Title  V.  strengthened 
requirements  for  the  implementation 
and  monitoring  of  the  SEVIS  program  by 
requiring  schools,  sponsors,  the  INS  and 
the  Department  to  share  data  on  foreign 
students  and  participants  of  exchange 
programs  (e.g.,  the  issuance  of 
documentation  of  acceptance;  the 
issuance  of  a  visa  to  a  foreign  student 
or  exchange  visitor;  the  admission  of  the 
foreign  student  or  exchange  visitor  into 
the  United  States;  the  registration  and 
enrollment  or  the  participation  of  an 
exchange  visitor  in  their  program;  and. 
any  other  relevant  act  by  the  foreign 
student  or  exchange  visitor,  including 
changing  schools  or  sponsors  and  any 
termination  of  studies  or  participation 
in  an  exchange  program).  Sponsors  must 
report  to  SEVIS  the  failure  of  any 
exchange  visitor  to  begin  his  or  her 
program  participation  as  scheduled. 
Sponsors  shall  report  this  failure  not 


later  than  30  calendar  days  following 
the  scheduled  commencement  date. 

What  Is  the  Purpose  of  This  Rule? 

The  Department  of  State,  in 
coordination  with  the  INS,  has 
established  January  30,  2003,  as  the  date 
on  which  use  of  SEVIS  for  the  issuance 
of  all  future  DS-2019  will  be 
mandatory.  In  order  to  facilitate 
transition  to  SEVIS,  the  Department  is 
issuing  this  interim  final  rule.  This  rule 
creates  a  new  subpart  F  to  specifically 
address  the  requirements  of  SEVIS  and 
provides  additional  instructions  to 
existing  sponsors  on  getting  immediate 
access  to  SEVIS.  This  rulemaking  does 
not  change  the  existing  regulations 
governing  the  Exchange  Visitor  Program 
(22  CFR  Part  62)  even  thoUgh,  in 
practicality,  these  requirements  will  be 
affected.  The  Department  will  finalize 
this  rule  in  the  near  future  by 
incorporating  this  new  Subpart  into  the 
rest  of  the  regulations.  The  Department 
will  issue  future  rulemakings  as 
additional  SEVIS  capabilities  become 
available. 

What  Impact  Will  SEVIS  Have  on  the 
Exchange  Visitor  Program? 

Under  the  existing  regulations  and 
procedures,  in  order  to  sponsor  a  non- 
immigrant as  an  exchange  visitor,  a 
sponsor  must  complete  and  send  a 
multi-copy  paper.  Certificate  of 
Eligibility  for  Exchange  Visitor  (j-l) 
Status  (the  non-SEVIS  Form  DS-2019, 
formerly  known  as  Form  IAP-66)  to  the 
potential  exchange  visitor.  The  sponsor 
maintains  a  copy  of  the  non-SEVIS 
Form  DS-2019:  a  copy  is  provided  to 
the  non-immigrant;  a  copy  is  provided 
to  the  INS  for  their  records;  and,  a  copy 
is  routed  to  the  Department  for  data- 
entry  purposes,  which  is  not  accessible 
for  use  by  the  sponsor.  The  current 
process  is  entirely  manual  and  paper- 
based. 

At  this  time,  SEVIS  creates  a  means 
for  sponsors  to  comply  with  some  of  the 
information  collection  and  reporting 
requirements  of  the  existing  Exchange 
Visitor  Program  via  the  Internet, 
reducing  data  latency  and  paper  record 
maintenance  and  routing.  SEVIS  will 
provide  sponsors  with  the  ability  to 
create  a  one-page  Form  DS-2019  (with 
one  page  of  instructions  for  the  non- 
immigrant and  a  watermarked  version  of 
the  DS-2019  for  use  by  INS  at  entry 
points)  by  entering  information 
electronically  into  the  database,  thus 
instantly  collecting  the  data  in  a  central 
database  before  the  Form  is  ever 
printed.  As  the  information  is  centrally 
located  and  instantly  collected,  the  need 
for  multiple  copies  can  be  phased  out. 
The  sponsor  can  access  the  data  by 


logging  into  SEVIS,  and  the  Department 
will  no  longer  be  required  to  collect  the 
information  contained  on  the  Form 
through  a  data-entry  contract.  Over  the 
next  several  months  the  Department 
will  phase-in  the  use  of  SEVIS  to 
implement  other  regulatory 
requirements  of  the  Exchange  Visitor 
Program  regulations  (22  CFR  part  62). 
(See  "IV.  Anticipated  Improvements", 
below.) 

How  Will  Sponsors  Be  Notified  of  the 
Arrival  of  Exchange  Visitors  in  the 
United  States? 

Title  V  of  the  Enhanced  Border 
Security  and  Entry  Reform  Act  of  2002 
(Pub.  L.  107-173)  directs  the  INS  to 
notify  schools  and  programs  sponsors 
when  a  student  or  exchange  visitor  has 
been  admitted  to  the  United  States.  The 
Department  is  advised  that  this 
notification  process  will  be  available 
electronically  through  SEVIS,  on  or 
about  January  1,  2003. 

Prior  to  the  availability  of  this 
function  in  SEVIS.  SEVIS  will  generate 
an  original  SEVIS  Form  DS-2019  and  a 
watermarked  version  of  the  Form  when 
the  Form  is  issued  to  a  potential 
exchange  visitor  to  begin  a  new 
program.  (The  watermarked  version  of 
the  SEVIS  Form  DS-2019  will  not 
contain  a  barcode  and  is  easily 
identified  by  the  words.  "Data  Entry 
Purposes'*  printed  across  the  face.) 
Upon  initial  admission  of  the  exchange 
visitor  at  the  port-of-entry.  the  INS 
inspector  will  properly  annotate  both 
the  original  SEVIS  Form  DS-2019  and 
the  watermarked  version.  The  INS 
inspector  will  return  the  original  SEVIS 
Form  DS-2019  to  the  exchange  visitor 
and  the  watermarked  version  will  be 
forwarded  by  the  inspector  to  the  INS' 
data  processing  center.  The 
watermarked  version  will  be  returned  to 
the  sponsor  within  approximately  10 
days  of  the  exchange  visitor's  arrival. 
The  sponsor  will  be  responsible  for 
notifying  the  INS  and  the  Department 
that  the  exchange  visitor  has  failed  to 
commence  program  participation  by 
updating  the  record  in  SEVIS.  Non- 
SEVIS  generated  Forms  DS-2019  will 
continue  to  be  processed  by  INS  in  the 
same  manner  as  it  has  done  in  the  past. 

What  Is  the  SEVIS  Timeline  for 
Exchange  Visitor  Program? 

Piursuant  to  statute,  the  Department  of 
State,  in  coordination  with  the  INS,  has 
established  January  30,  2003,  as  the  date 
after  which  all  sponsors  must  use 
SEVIS.  Accordingly,  all  designated 
exchange  visitor  program  sponsors  are 
required  to  be  enrolled  in  SEVIS  by  this 
date  in  order  to  continue  sponsoring 
non-immigrants  as  exchange  visitors. 
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After  January  30.  2003,  only  SEVIS- 
generated  Forms  DS-2019  can  be  used 
for  change  of  non-immigrant 
classification,  reinstatement,  transfers, 
extensions,  change  of  category  or  any 
other  immigration  benefit.  Diiring  a 
transition  period,  previously  issued 
paper  Forms  DS-2019  will  be  accepted 
for  visa  issuance  and  admission,  so  long 
as  the  exchange  visitor's  Form  was 
issued  by  a  sponsor  prior  to  January  30, 
2003. 

In  order  to  ensure  that  all  ciurent 
sponsors  have  access  to  SEVIS  by 
January  30,  any  sponsor  that  wishes  to 
continue  administering  an  exchange 
visitor  program  must  complete  and 
submit  an  SEVIS  Form  DS-3036 
(Exchange  Visitor  Program  Application) 
through  SEVIS  to  the  Department  no 
later  than  December  16.  2002.  (See 
"How  does  a  current  sponsor  enroll  to 
participate  in  SEVIS?"  below.)  The 
Department  will  need  this  time  to 
undertake  the  administrative  actions 
necessary  to  authorize  sponsor  access  to 
SEVIS. 

By  August  1,  2003,  sponsors  will  also 
be  required  to  enter  information  on  all 
exchange  visitors  continuing  to 
participate  in  their  program  after  that 
date,  including  those  that  entered  the 
country  on  a  non-SEVIS  Form  DS-2019, 
IAP-66  or  IAP-66P.  Exchange  visitors 
who  end  their  participation  in  the 
sponsor's  exchange  visitor  program 
before  <his  date  need  not  be  entered. 
Accordingly,  sponsors  must  enter  the 
required  information  for  all  exchange 
visitor  program  participants  (including 
accompanying  spouse  and/or  dependent 
children)  who  continue  in  exchange 
visitor  status  after  August  1.  It  is 
important  to  note  that  a  separate.  SEVIS- 
generated  Form  DS-2019  must  be 
prepared  for  the  accompanying  spouse 
and  each  dependent  child. 

Sponsors  are  not  required  to  enter  any 
of  their  current  or  continuing  exchange 
visitors  into  SEVIS  prior  to  August  1. 
2003.  except  for  those  current  or 
continuing  exchange  visitors  who  need 
a  new  Form  DS-2019  due  to  a 
reportable  action  (i.e.,  extensions, 
reinstatements,  transfers,  changes  of 
category,  changes  of  status,  replace  a 
lost  form,  amendments,  corrections  or 
visa  issuance). 

What  Is  the  Relationship  Between  SEVIS 
andNSEERS? 

SEVIS  requires  the  timely  reporting 
and  updating  of  a  change  in  actual  and 
current  U.S.  address  of  an  exchange 
visitor.  This  reporting,  however,  does 
not  satisfy  certain  address  reporting 
requirements  that  are  imposed  by  other 
regidations  or  statutes.  Specifically,  the 
National  Security  Entry-Exit 


Registration  System  (NSEERS)  imposes 
a  separate  address-reporting 
requirement.  Address  reporting  through 
SEVIS  does  not  satisfy  the  NSEERS 
reporting  requirement. 

What  Is  the  Relationship  Between  ISEAS 
and  SEVIS? 

ISEAS  (Interim  Student  and  Exchange 
Authentication  System)  is  a  web-based 
system  that  allows  consular  ofiicers  to 
verify  the  acceptance  of  foreign  students 
and  exchange  visitors  who  apply  to 
enter  the  United  States  in  student  (F  or 
M)  and  exchange  visitors  (J) 
nonimmigrant  visa  categories  based  on 
information  the  schools  or  exchange 
visitor  program  sponsors  enter  directly 
into  the  system.  ISEAS  was  intended  to 
be  an  interim  mechanism  to  collect 
information  on  foreign  students  and 
exchange  visitors  pending  SEVIS 
development  and  is  not  a 
comprehensive  solution  to  better  track 
these  non-immigrants.  Because  ISEAS  is 
an  interim  system  designed  solely  to 
meet  the  requirement  of  section  501(c) 
of  the  Enhanced  Border  Security  and 
Visa  Entry  Reform  Act  of  2002  (Pub.  L. 
107-173),  the  data  in  ISEAS  will  not  be 
shared  with  SEVIS.  This  is  significant 
because  until  SEVIS  is  fully 
implemented,  schools  and  program 
sponsors  will  have  to  electronically 
register  visa  applicants  into  two 
separate  databases  (ISEAS  and  SEVIS). 
ISEAS  will  sunset  when  SEVIS  is  fully 
implemented. 

Must  a  Sponsor  Cktntinue  To  Use  ISEAS 
Once  Enrolled  in  SEVIS? 

Until  SEVIS  is  fully  implemented, 
sponsors  will  be  required  to  enter 
exchange  visitors  into  both  ISEAS  and 
SEVIS.  While  the  Department 
recognizes  that  this  is  a  significant 
duplication  of  burden  on  the  sponsors, 
it  is  a  necessary  transitional  measure  to 
ensure  that  consular  officials  issuing 
visas  have  access  to  the  appropriate 
information. 


interactive  mode.  This  capability  only  . 
requires  Internet  access  and  a  browser, 
most  of  which  are  commonly  available 
at  no  charge.  No  other  software  is 
necessary,  and  there  are  no  reciuxing 
fees  for  access  to  SEVIS. 

Batch  processing  is  an  electronic  data 
exchange  that  takes  place  between  the 
sponsor's  database  system  and  SEVIS. 
Technical  requirements  for  the 
development  of  sponsor  specific  batch 
processing  software  are  posted  on  the 
INS  SEVIS  website.  It  is  anticipated  that 
SEVIS  will  be  able  to  accept  batch 
submission  by  December  2002.  The  use 
of  batch  processing  is  a  choice  to  be 
made  voluntarily  by  each  sponsor. 
Given  the  tremendous  variation  in  the 
size  of  programs  designated  by  the 
Department,  we  anticipate  that  some 
sponsors  will  prefer  to  develop  batch- 
processing  capabilities  while  others  will 
have  no  need  to  pursue  this  choice. 


n.  Implementation 

How  Will  Sponsors  Enter  Data  Into 
SEVIS? 

Data  can  be  entered  into  SEVIS 
through  an  interactive  mode  or  through 
batch  processing.  The  interactive  mode 
is  the  web-based  interaction  between 
the  sponsor  (responsible  officer/ 
alternate  responsible  officer)  and  SEVIS. 
Using  a  user  ID  and  password  to  gain 
access  to  SEVIS,  the  sponsor  will  enter 
data  directly  into  the  database.  A 
completed  SEVIS  Form  DS-2019  will 
print  through  the  sponsor's  computer  to 
the  sponsor's  printer.  The  Department 
anticipates  virtually  no  cost  to  using  the 


How  Does  a  Sponsor  Enroll  to 
Participate  in  SEVIS? 

Currently  designated  sponsors  must 
complete  the  SEVIS  Form  DS-3036  in 
order  to  enroll  in  SEVIS.  A  temporary 
user  ID  and  password  is  required  in 
order  to  access,  create,  retrieve  and 
submit  an  electronic  SEVIS  Form  DS- 
3036  (see  "How  to  register  for  a  SEVIS 
temporary  user  ID"  below).  Only  one 
application  (the  SEVIS  Form  DS-3036) 
can  be  created  using  this  temporary  user 
ID.  The  temporary  ID  remains  valid  for 
30  calendar  days;  if  the  SEVIS  Form 
DS-3036  is  not  submitted  within  30 
calendar  days,  the  temporary  ID  is 
deactivated.  No  changes  can  be  made  to 
the  SEVIS  Form  DS-3036  once  it  is 
submitted.  However,  after  the  SEVIS 
Form  DS-3036  has  been  submitted,  the 
temporary  user  ID  remains  active  for 
viewing  and  printing  purposes  until  the 
application  has  either  been  approved  or 
denied.  Upon  either  approval  or  denial 
of  the  application,  the  temporary  ID  will 
be  deactivated  and  will  no  longer 
provide  the  user  with  access  to  SEVIS. 

Sponsors  completing  the  SEVIS  Form 
DS-3036  in  order  to  enroll  their 
currently  designated  program  in  SEVIS 
need  not  submit  any  documentation 
and/or  fee  normally  associated  with  the 
paper  Form  DS-3036  to  the  Department. 
Sponsors  will  complete  the  SEVIS  Form 
DS-3036  using  the  information 
contained  in  their  most  recent  letter  of 
designation  or  redesignation.  Enter  the 
name  of  the  sponsor  as  it  is  stated  in  the 
letter  of  designation/redesignation; 
select  "currently  designated  sponsor"  as 
the  type  of  application;  and,  enter  the 
program  number  as  assigned  by  the 
Department.  Enter  only  the  exchange 
visitor  categories  authorized  by  the 
Department  at  time  of  SEVIS  enrollment 
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(amendments  to  the  categories 
authorized  can  take  place  electronically 
after  the  program  is  enrolled  in  SEVIS). 
Once  the  application  has  been 
submitted,  no  hirther  changes  can  be 
made.  The  person  submitting  the  SEVIS 
Form  DS-3036  will  receive  an  email 
advising  that  the  application  was 
successhilly  received.  The  applicant  is 
not  required  to  print  out  the  completed 
SEVIS  Form  DS-3036. 

The  Department  will  review  the 
electronic  submission  and  compare  the 
information  entered  intoSEVIS  with  the 
sponsor's  program  file.  When  the 
information  has  been  verified,  the 
Department  will  approve  access  to 
SEVIS.  At  that  time.  SEVIS  will  generate 
permanent  user  IDs  for  the  responsible 
officer  and  alternate  responsible 
officer(s)  identified  on  the  SEVIS  Form 
DS-3036  and  will  email  them  to  each 
person,  along  with  instructions  for 
acquiring  passwords  to  the  system. 

When  enrollment  authorization  has 
been  granted,  the  sponsor  must  retiun 
all  unused  non-SEVIS  Forms  DS-2019 
on  hand,  with  a  reconciliation  of  form 
usage.  Once  enrolled  in  SEVIS,  a 
sponsor  is  prohibited  from  issuing  non- 
SEVIS  Forms  DS-2019  for  any  purpose. 

How  Does  a  New  Organization  Apply  for 
Designation  to  Conduct  an  Exchange 
Visitor  Program? 

An  organization  wishing  to  apply  for 
designation  to  conduct  an  Exchange 
Visitor  Program  must  submit  an 
Exchange  Visitor  Program  Application 
tDS-3036)  to  the  Department,  including 
the  SEVIS  Form  DS-3036  and  the 
documentation  and  fees  ciurently 
associated  with  the  Form  DS-3036.  In 
order  to  access  the  SEVIS  Form  DS- 
3036,  a  temporary  user  ID  and  password 
is  required  (see  "How  to  register  for  a 
SEVIS  temporary  user  ID"  below). 

Only  one  SEVIS  Form  DS-3036  can 
be  created  using  this  temporary  user  ID. 
The  temporary  ID  remains  valid  for  30 
calendar  days;  if  you  do  not  submit  the 
application  within  30  calendar  days,  the 
temporary  ID  is  deactivated.  No  changes 
can  be  made  to  the  SEVIS  Form  DS- 
3036  once  it  is  submitted.  Upon  either 
approval  or  denial  of  the  application, 
the  temporary  ID  will  be  deactivated 
and  will  no  longer  provide  the  user  with 
access  to  SEVIS. 

When  completing  the  SEVIS  Form 
DS-3036,  be  certain  to  choose  "new"  as 
the  type  of  application  if  this  is  the  first 
time  applying  for  designation  as  an 
exchange  visitor  program;  do  not  choose 
"currently  designated  sponsor"  as  this 
option  is  only  for  sponsors  who  are 
currently  designated  to  conduct  an 
exchange  program. 


Once  the  SEVIS  Form  DS-3036  has 
been  completed,  the  applicant  must 
print-out,  sign  and  notarize  the  SEVIS 
Form  DS-3036  and  mail  it  with  the  non- 
reimbursable fee  and  required 
supporting  documentation  (see  22  CFR 
62.5(b),  (c)  and  (d))  to  the  Department 
within  30  days  of  the  electronic 
submission. 

At  the  time  of  receipt,  the  Department 
will  note  in  SEVIS  that  the  complete 
application  package  has  been  received, 
and  SEVIS  will  send  the  applicant  an 
email  advising  that  the  application  and 
required  fee  has  been  received  and  that 
the  application  is  pending  review.  If  the 
application  submitted  to  the  Department 
does  not  include  the  required  fee  or 
supporting  documentation,  the 
Department  will  make  a  note  in  SEVIS, 
and  SEVIS  will  email  the  applicant.  The 
email  will  advise  that  either  the  fee  or 
supporting  documentation  must  be 
submitted  to  the  Department  in  order  for 
the  process  to  continue.  When  the 
Department  receives  the  subsequent 
submission  (i.e.,  required  fee  or 
supporting  documentation),  the 
Department  will  record  it  in  SEVIS,  and 
SEVIS  will  email  the  applicant  advising 
of  the  receipt  of  the  subsequent  mailing 
and  the  process  will  continue. 

If  the  Department  does  not  record  in 
SEVIS  that  the  complete  application 
(SEVIS  Form  DS-3036,  fee  and 
supporting  documentation),  or  any  part 
thereof,  has  been  received  prior  to  the 
expiration  of  the  30-calendar  day 
submission  period,  SEVIS  will 
automatically  cancel  the  application 
request.  If  an  application  request  is 
cancelled  by  SEVIS,  all  fees  submitted 
will  be  forfeited.  During  the  review 
process  should  the  Department 
determine  that  additional  information  is 
required  to  render  a  decision,  the 
Department  will  note  this  fact  in  SEVIS 
and  send  the  applicant  a  written  letter 
(outside  of  SEVIS)  outlining  the 
information  required  in  order  to 
continue  the  review.  SEVIS  will  notify 
the  applicant  by  email,  advising  of  the 
need  for  additional  information  and  the 
forthcoming  written  letter.  The  review 
process  is  suspended  pending  receipt  of 
the  adcBtional  information  requested  by 
the  Department.  On  receipt  of  the 
requested  information,  the  Department 
again  records  this  in  SEVIS,  the 
applicant  is  notified  by  email,  and  the 
review  process  continues. 

Upon  approval  of  the  application,  the 
Department  will  update  SEVIS.  SEVIS 
will  notify  the  applicant  by  email,  as 
well  as  the  individuals  identified  in  the 
application  as  the  responsible  officer 
and  alternate  responsible  officer(s).  In 
addition,  the  responsible  officer  and 
alternate  responsible  officer(s)  will 


receive  emails  providing  them  with 
their  own  unique  user  IDs  and 
instructions  on  how  to  set  up 
passwords.  The  Department  will 
continue  to  issue  a  formal  letter  of 
designation  to  the  applicant  outside  of 
SEVIS.  If  the  request  for  designation  is 
denied,  the  Department  will  record  it  in 
SEVIS  accordingly;  however,  the 
Department  will  notify  the  applicant  of 
the  decision  in  writing  by  letter  outside 
of  the  SEVIS  system. 

Upon  implementation  of  this  rule,  all 
new  applicants  for  Exchange  Visitor 
Program  designation  must  use  SEVIS  to 
generate  and  submit  the  SEVIS  DS-3036 
to  the  Department  in  addition  to  the 
existing  requirements  of  the  paper  Form 
DS-3036. 

How  Do  I  Register  for  a  SEVIS 
Temporary  User  ID? 

The  SEVIS  Log  in  Page  (http:// 
www.ins.usdoj.gov/sevis)  includes  a  link 
used  to  obtain  a  temporary  user  ID  and 
a  password  for  creating  and  submitting 
the  electronic  Exchange  Visitor  Prograin 
Application  (SEVIS  Form  DS-3036). 
Once  this  site  is  accessed,  a  user  should 
click  the  "Register  for  New  Account" 
link  at  the  bottom  of  the  screen  and  the 
System  will  display  a  "Register  for  a 
New  SEVIS  Account"  screen.  At  a 
minimum,  a  user  must  complete  all 
fields  preceded  by  a  red  asterisk  (*). 
When  authorization  is  granted  by  the 
Department  the  temporary  user  will 
receive  two  e-mail  messages,  one 
containing  the  temporary  ID  and  a 
second  e-mail  containing  instructions 
on  how  to  access  SEVIS  for  the  first 
time. 

To  facilitate  the  initial  use  of  SEVIS, 
the  System  has  been  developed  to 
provide  the  user  with  featiu^s  such  as 
user  manuals,  tutorials  and  a  "Help" 
feature.  A  new  user  to  the  System 
should  review  these  tools  before 
attempting  to  complete  the  SEVIS  Form 
DS-3036.  If  a  user  should  forget  his  or 
her  password,  contact  the  SEVIS  Help 
Desk  at  1-800-892-4829.  The  current 
temporary  account  will  be  disabled  and 
a  new  one  will  be  created. 

What  Happens  If  a  Sponsor  Does  Not 
Provide  Information  to  SEVIS? 

Pursuant  to  the  provisions  of  section 
641(d)(2)  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (Public  Law  104-208),  a 
designated  exchange  visitor  program 
failing  to  provide  the  information 
specified,  is  subject  to  program 
revocation.  • 
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m.  Effect  on  Existing  Exchange  Visitor 
Program  Regulations 

Existing  Exchange  Visitor  Program 
regulations  are  not  amended  by  this 
rule.  SEVIS  will,  however,  be  utilized  to 
submit  information  electronically.  The 
Department  has  identified  the  following 
regulations  for  which  the  information 
required  therein  will  be  submitted  or 
transmitted  in  SEVIS: 

Subpart  A — General  Provisions 

Section  62.5    Application  Procedure 

This  section  of  the  Exchange  Visitor 
Program  regulations  remains 
unchanged.  However,  SEVIS  provides 
for  the  electronic  submission  of  the 
Exchange  Visitor  Program  Application 
(Form  DS-3036)  (see  "Submission  of 
New  Applications  for  Designation  (Form 
bS-3036)").  The  required  fee  and 
supporting  documentation  will  continue 
to  be  submitted  in  paper  format.  The 
submission  of  fees  and  supporting 
documentation  will  be,  at  some  point  in 
the  future,  accomplished  electronically 
as  the  INS  further  develops  the  SEVIS 
enterprise  architectiu«. 

Section  62.6    Designation 

In  addition  to  the  Department's  formal 
letter  of  designation,  SEVIS  will  provide 
applicants  with  an  email  notifying  of  a 
favorable  determination. 

Section  62.7    Redesignation 

Sponsors  continue  to  be  required  to 
apply  for  redesignation.  SEVIS, 
however,  produces  an  alert  prior  to  the 
end  of  the  designation  cycle  to  assist 
sponsors  in  filing  the  redesignation 
request  in  a  timely  manner. 

Section  62.9    General  Obligations  of 
Sponsors 

Requirements  of  this  section  remain 
unchanged.  Section  62.9(g)(3)  permits 
the  Department  to  limit  the  number  of 
alternate  responsible  officers  appointed 
by  the  sponsor.  SEVIS  limits  the 
sponsor  from  appointing  more  than  ten 
(10). 
Section  62.10    Program  Administration 

The  regulatory  provisions  of  this 
section  remain  unchanged.  Sponsors 
shall  ensure  that  only  the  responsible 
officer  and/or  alternate  responsible 
officer(s)  issue  the  SEVIS-generated 
Form  DS-2019.  Sponsors  shall  continue 
to  retain  all  records  relating  to  their 
exchange  program  and  exchange  visitors 
for  a  minimum  of  three  years.  However, 
SEVIS-generated  records  will  no  longer 
be  subject  to  this  requirement  as  they 
have  been  provided  electronically. 

The  sponsors'  obligation  to  monitor 
the  exchange  participants  in  their 


program  continues  unchanged. 
However,  sponsors  will  now  report  the 
actual  and  current  U.S.  address  of  all 
sponsored  participants  to  SEVIS. 
Sponsors  must  update  the  actual  and 
current  U.S.  address  information  for 
participants  within  21  days  of  being 
notified  by  a  participant  of  a  change  in 
his  or  her  address.  A  sponsor's  failure 
to  update  the  actual  and  current  U.S. 
address  information  within  21  days  of 
receipt  may  be  groimds  for  revocation  of 
their  Exchange  Visitor  Program  status. 
Sponsors  snail  report  a  U.S.  mailing 
address,  i.e.,  P.O.  box  address,  in  those 
limited  circxunstances  where  mail 
cannot  be  delivered  to  the  current  and 
actual  U.S.  address.  In  those  limited 
circtunstances  where  a  mailing  address 
is  reported,  sponsors  will  continue  to  be 
required  to  maintain  the  actual  and 
current  U.S.  address,  e.g.,  dorm, 
building  and  room  number,  of  the 
participant. 

Section  62.11    Duties  of  Responsible 
Officers 

These  regulatory  provisions  remain 
unchanged.  However,  as  SEVIS  will 
generate  Form  DS-2019  by  the  use  of  a 
user  ID  and  password,  the  responsible 
officer  and  alternate  responsible 
officers)  are  prohibited  from  dispensing 
and/or  sharing  their  ID  and  password 
with  others. 

Section  62.12    Control  of  Forms  DS- 
2019 

While  the  regulatory  provisions  of 
this  section  remain  unchanged,  access, 
completion  and  printing  of  SEVIS- 
generated,  Forms  DS-2019  is  restricted 
to  facilities  that  house  the  responsible 
officer  and/or  alternate  responsible 
officers  located  within  the  United  States 
or  its  U.S.  territories.  All  SEVIS- 
generated  Forms  DS-2019  must  printed 
and  signed  in  blue  ink  by  the 
responsible  officer  or  alternate 
responsible  officer(s)  so  that  the  original 
Forms  DS-?019  can  be  easily 
distinguished  from  any  photocopies  that 
may  be  made  of  the  Form.  At  no  time 
is  the  sponsor  permitted  to  forward,  via 
fricsimile  or  other  electronic  means, 
unsigned  SEVIS  Forms  DS-2019  to 
exchange  visitors,  either  directly  or  via 
an  employee,  officer  or  agent  of  the 
sponsor,  or  to  an  individual  designated 
by  the  exchange  visitor.  Sponsors  are 
also  prohibited  from  scaiming  the  Form 
DS-2019  to  create  an  electronic  image  of 
the  Form. 

In  addition,  while  sponsors  are  able  to 
generate  and  cancel  a  SEVIS  Form  DS- 
2019,  sponsors  are  required  to  destroy 
damaged  and  unusable  Forms  on  the 
sponsor's  premises  (e.g.,  Forms  with 
errors  or  Forms  damaged  by  the  printer); 


and,  are  required  to  continue  to  request 
exchange  visitors  and  prospective 
exchange  visitors  to  return  any  unused 
SEVIS  Form  DS-2019  to  the  sponsor  for 
destruction  by  the  sponsor. 

Further,  sponsors  will  submit  requests 
for  SEVIS  Form  DS-2019  allotments 
electronically.  As  SEVIS  electronically- 
generates  the  Form  DS-2019, 
safeguarding  the  Forms  and  information 
will  now  be  accomplished  by  electronic 
storage.  SEVIS  will  also  automatically 
record  the  sponsor's  allotment  of  Forms 
DS-2019,  as  well  as  their  issuance. 

Section  62.13    Notification 
Requirements 

While  the  requirements  of  this  section 
remain  unchanged,  SEVIS  enables 
sponsors  to  electronically  report  these 
events.  SEVIS  enables  sponsors  to 
update  its  SEVIS  record  to  indicate  a 
change  in  address,  telephone  or 
facsimile  nxmiber.  It  also  enables 
sponsors  to  update  the  program  status  of 
exchange  visitors  who  have  completed 
their  programs  or  who  have  otherwise 
been  terminated  from  his  or  her 
program.  A  sponsor  who  is  no  longer 
interested  in  conducting  an  exchange 
program,  or  whose  financial 
circumstances  render  the  sponsor 
unable  to  comply  with  its  obligations  (as 
set  forth  in  section  62.9),  can 
electronically  notify  the  Department 
through  SEVIS  of  this  decision. 

Sponsors  will  continue  to  promptly 
notify  the  Department  directly  by 
telephone  (confirming  in  writing)  or 
facsimile  of  any  serious  problem  or 
controversy  that  could  be  expected  to 
bring  the  Department  of  State  or  the 
sponsor's  exchange  visitor  program  into 
notoriety  or  disrepute.  Sponsor  will  also 
notify  the  Department,  outside  of  SEVIS, 
of  a  change  in  composition  of  the 
sponsoring  organization  affecting  its 
U.S.  citizenship  (as  defined  in  section 
'  62.2);  a  major  change  in  control  of  the 
sponsor's  organization;  loss  of  licensvire 
or  accreditation;  and/or,  litigation 
related  to  the  sponsor's  exchange  visitor 
program  where  the  sponsor  is  a  party. 

Sponsors  must  report  within  30 
calendar  days  that  an  exchange  visitor 
has  begun  Ms  or  her  program 
participation  as  scheduled.  Sponsors 
must  also  report,  to  SEVIS,  not  later 
than  30  calendar  days  after  the  program 
start  date  on  the  Form  DS-2019,  the 
failiu«  of  any  non-immigrant  to  begin 
his  or  her  program  as  scheduled. 
Section  62.15  Aimual  reports. 

Sponsors  continue  to  be  required  to 
submit  annual  reports  to  the 
Department.  SEVIS  assists  sponsors  in 
the  completion  of  the  report  by 
electronically  producing  the  report  form 
and  automatically  identifying  and 
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populating  the  categories  of  participants 
authorized  by  the  Department.  In  order 
to  meet  the  regulatory  certification 
requirements  of  section  62.14,  sponsors 
must  complete  the  narrative  sections, 
print,  sign  and  mail  the  annual  report  to 
the  Department.  SEVIS  provides 
sponsors  with  an  alert  in  advance  of  the 
deadline  for  filing  the  annual  report. 
However,  due  to  the  transition  period 
whereby  sponsors  convert  from  the  use 
of  the  paper  Form  DS-2019  to  the 
SEVlS-generated  Form  DS-2019, 
sponsors  will  be  required  to  report  to 
the  Department  their  use  of  both  the 
paper  Form  DS-2019  and  the  SEVIS- 
generated  Form  DS-2019.  Sponsors  will 
submit  the  existing,  non-SEVIS  annual 
report  form  currently  utilized  by 
sponsors  to  provide  a  numerical  count, 
by  category,  of  all  exchange  visitors 
participating  in  the  sponsors  program 
for  the  reporting  year.  Sponsors  will 
also  generate  a  report  in  SEVIS  that 
must  be  printed,  signed,  and  sent  to  the 
Department,  accounting  for  those  forms 
issued  through  SEVIS  to  exchange 
visitor  participants.  This  dual  reporting 
will  only  be  required  until  such  time  as 
the  sponsor's  annual  report  cycle  falls 
completely  within  the  period  of  time  in 
which  SEVIS-generated  Forms  DS-2019 
are  issued. 

Subpart  B — Specific  Program  Provisions 

Sponsors  must  utilize  SEVIS  to 
complete  the  Form  DS-2019  issued  to 
all  non-immigrants  (and  accompanying 
spouse  and  dependent  children) 
selected  to  participate  in  their  programs. 
Sponsors  issuing  a  Form  DS-2019  to  an 
alien  physician  to  enable  them  to 
participate  in  their  program  for  the 
purposes  of  observation,  consultation, 
teaching  or  research  shall  continue  to 
sign  and  append  a  certification  to  the 
SEVIS-generated  Form  DS-2019  as 
specified  in  section  62.27(c)(l)(i)  or  (ii). 
Placement  reports  used  by  the 
Department  for  monitoring  and 
oversight  of  the  summer  work/travel 
and  camp  counselor  program  will 
continue  to  be  submitted  as  required  by 
existing  regulations  as  will  the 
management  audit  required  of  au  pair 
program  sponsors.  The  requirements  for 
the  authorization  of  student 
employment  and  academic  training  will 
now  be  documented  in  SEVIS  {see  22 
CFR  62.73  and  62.74).  and  thus  program 
sponsors  will  no  longer  be  required  to 
retain  or  produce  paper  documents  for 
these  two  functions. 

Also.  SEVIS  will  now  automatically 
record  the  matriculation  level  of 
students  (e.g.,  secondary,  associate, 
bachelors,  masters,  doctorate  and  non- 
degree)  and  whether  a  trainee  is  engaged 
in  specialty  or  non-specialty  training. 


Subpart  C — Status  of  Exchange  Visitors 

The  regulatory  requirements  of 
subpart  C  are  not  changed.  However. 
SEVIS  assists  sponsors  in  the 
administration  of  their  programs  by 
electronically  capturing  and  submitting 
data  on  requested  actions  and  sending 
the  Department  an  advance  notification 
of  an  impending  request.  Requests  for 
changes  of  category,  extensions  beyond 
the  maximum  duration  of  participation 
and  reinstatement  to  valid  program 
status  will  be  filed  electronically.  Paper 
documentation  requirements  remain  in 
place  until  infrastructure  software 
necessary  for  the  submission  of  such 
documentation  electronically  is  in 
place.  Review  of  these  requests  may  not 
be  completed  until  supporting 
documentation  and  the  required  fee  is 
received.  SEVIS  will  be  utilized  to 
transmit  approvals. 

As  discussed  above,  mandatory 
compliance  with  SEVIS  is  January  30, 
2003.  For  the  period  of  time  between  the 
promulgation  of  this  rule  and  the 
mandatory  compliance  date,  some 
exchange  visitor  program  sponsors  will 
be  utilizing  SEVIS  procedures  while 
others  are  not.  The  on-line  SEVIS  user 
manual  sets  forth  the  procedures  that 
will  facilitate  the  transfer  of  an 
exchange  participant  to  or  from  a  non- 
SEVIS  and  SEVIS  participating  sponsor. 
These  procedures  will  become 
redundant  on  January  30,  2003.  Also 
discussed  in  the  SEVIS  user  manual  are 
the  procedures  for  submitting  requests 
for  an  extension  of  program,  change  of 
category  and  reinstatement  to  valid 
program  status  of  exchange  participants. 

Subpart  D — Sanctions 

The  regulatory  provisions  of  this 
Subpart  remain  unchanged. 

Subpart  E — Termination  and  Revocation 
of  Programs 

The  regulatory  provisions  of  this 
Subpart  remain  unchanged. 

Subpart  H — Fees 

The  regulatory  provisions  of  this 
Subpart  remain  unchanged. 

Subpart  G — Summer  Work/Travel 

The  regulatory  provisions  of  this 
Subpart  remain  unchanged. 

How  Does  SEVIS  Affect  the  f-2? 

SEVIS  requires  the  issuance  of  a 
separate  SEVIS  Form  DS-2019  to  the  J- 
2  accompanying  spouse  and  each 
dependent  child,  coming  with  or 
following  to  join,  an  exchange  visitor. 

If  sought,  a  request  for  employment 
authorization  for  the  J-2  accompanying 
spouse  and  dependent  children  must  be 
submitted  to  and  authorized  by  the  INS 


outside  of  SEVIS.  INS  has  determined 
that  monitoring  of  non-immigrants 
being  educated  and  trained  in  the 
United  States  is  of  vital  importance  to 
the  national  security  of  the  United 
States.  Accordingly,  any  J-2  spouse  or 
dependent  child  wishing  to  pursue  full- 
time  study  in  the  United  States  (other 
than  avocational  or  recreational)  is 
required  to  petition  the  INS  for  a  change 
of  status  to  that  of  an  F-1 ,  J-1  or  M-1 
non-inunigrant. 

rV.  Anticipated  Improvements 

The  Department  anticipates  a  series  of 
future  expansions  and  improvements  of 
the  SEVIS  enterprise  architecture.  These 
expansions  will  focus  on  automating  the 
existing  Exchange  Visitor  Program 
processes,  including:  collecting  all  data 
required  by  statute  and  regulations  (e.g., 
the  electronic  reporting  of  academic 
training,  student  employment  and 
notification  of  visa  issuance  and  port  of 
entry,  etc.);  accepting  electronic 
signatures  and  documents  in  lieu  of 
paper  signatures  and  notarizations;  and 
accepting  electronic  fee  transfers.  As 
these  capabilities  become  available,  the 
Department  will  revise  the  Exchange 
Visitor  Program  regulations  as 
appropriate. 

In  December  2002,  SEVIS  will  enable 
sponsors  to  submit  multiple  SEVIS 
Forms  DS-2019  simultaneously  through 
a  batch-processing  mode.  The 
Department  anticipates  that  this  will 
save  a  sponsor  significant  time  by  not 
having  to  use  the  interactive  mode  to 
enter  one  record  at  a  time  and  will  allow 
sponsors  to  update  SEVIS  directly  from 
their  own  information  systems. 
Information  on  the  batch  processing 
mode  is  available  at:  http:// 
www.ins.gov/graphics/services/ 
tempbenefits/sevp.h  tm . 

In  the  longer  term,  the  Department  is 
working  actively  to  convert  the 
Exchange  Visitor  Program  fi-om 
exchanges  of  paper  to  electronic 
submission  and  review.  As  part  of  this 
conversion,  the  Department  is  reviewing 
its  entire  business  process  to  determine 
the  most  productive  use  of  SEVIS  and 
other  information  technology,  including 
opportunities  to  streamline  existing 
processes  and  improve  collaboration. 
These  changes  may  result  in  future 
rulemakings. 

V.  Request  for  Comments 

This  rulemaking,  while  not  changing 
the  majority  of  the  Exchange  Visitor 
Program  regulations,  will  have  a  major 
effect  on  the  ways  in  which  sponsors 
comply  with  these  regulations.  The 
Department  seeks  comments  on  the  new 
subpart  F,  its  relationship  to  SEVIS,  and 
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its  relationship  with  the  existing  22  CFR 
part  62. 

Looking  forward  to  the  eventual 
acceptance  of  electronic  documents  in 
SEVIS,  the  Department  would  like 
comments  on  the  availability  of  required 
documentation  in  electronic  formats. 

The  Department  would  also  like  to 
solicit  comments  from  the  exchange 
community  and  the  general  public  on 
how  the  Department  can  strejunline 
and/or  strengthen  the  Exchange  Visitor 
Program  and  the  sponsors'  exchange 
visitor  programs.  "The  Department 
particularly  welcomes  ideas  on  the  use 
of  information  technology  to  gain 
greater  efficiencies.  The  most  useful 
comments  will  address  the 
Department's  obligations  to  the 
exchange  community  and  to  Homeland 
Security,  in  the  context  of  the  program's 
limited  resources. 

Implementation  Schedule 

All  requirements  set  forth  in  subpart 
F  are  effective  on  December  12,  2002. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  final  rule,  with  a  30- 
day  provision  for  post-promulgation 
public  comments,  based  on  the  "good 
cause"  exceptions  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3). 

Good  Cause  Exception 

This  rule  is  effective  on  publication  in 
the  Federal  Register.  The  Department 
finds  that  good  cause  exists  both  for 
adopting  this  rule  without  prior  notice 
and  comment  period  ordinarily  required 
by  5  U.S.C.  553,  and  for  making  this  rule 
immediately  effective,  rather  than 
having  it  enter  into  force  30  days  after 
publication.  The  USA  Patriot  Act. 
Public  Law  107-56,  mandates  that 
SEVIS  be  fully  implemented  and 
expanded  prior  to  January  1,  2003. 
Because  of  vital  national  security 
concerns  that  underpin  the  USA  Patriot 
Act,  and  the  Border  Seciu-ity  Act, 
promulgation  of  this  rule  as  a  proposed 
rule  would  be  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it.  certifies  that  this  rule  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditiue  by  State,  local  and  tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  niiUion  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  Section  1(b).  Principles  of 
Regulation.  The  Department  of  State  has 
determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  Section  3(f). 
Regulatory  Planning  and  Review  and. 
accordingly,  this  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reducticu  Act 
of  1995  (44  U.S.C.  3501  et  seq.),  an 
agency  may  not  conduct  or  sponsor  an 
information  collection  if  it  does  not 
display  a  ciurently  approved  OMB 
Control  Number.  Notwithstanding  other 
provisions  of  law,  no  person  may  be 
penalized  for  failing  to  comply  with  an 
information  collection  that  does  not 
display  a  currenUy  OMB  Control 
Number.  Information  collections 
include  reporting  requirements,  record 
keeping  requirements,  and  any 
requirement  that  provides  for  the 


disclosure  of  information  to  other 
persons  or  the  public. 

This  rulemaking  imposes  new 
information  collection  requirements  on 
exchange  visitor  program  sponsors. 
These  include: 

•  Requirement  for  current  sponsors  to 
register  for  SEVIS  using  the  SEVIS  Form 
DS-3036. 

•  Requirement  for  new  applicants  to 
use  SEVIS  to  complete  the  SE\flS  Form 
DS-3036. 

•  Requirement  for  sponsors  to 
complete  tiie  SEVIS  DS-2019. 

•  Requirement  for  some  existing 
written  notification  requirements  to  be 
reported  through  SEVIS. 

•  Requirement  for  sponsors  to  gather 
and  report  exchange  visitor  change  of 
address  information. 

•  Requirement  for  sponsors  to  report 
employment  and  training  data  for 
students  that  is  currently  maintained  as 
a  record. 

These  information  collections,  emd  all 
information  collections  conducted 
through  SEVIS,  have  been  approved 
under  OMB  Control  Number  1115-0252. 
expiration  date:  12/31/2002.  For 
additional  information  on  these 
information  collections  or  copies  of  the 
INS  request  to  OMB,  contact  Director, 
Regulations  and  Forms  Services 
Division,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  4034,  Washington,  DC 
20536. 

The  Department  has  also  identified 
information  collection  provisions  of  22 
CFR  part  62  that  require  OMB  approval. 
.These  include  all  record  keeping  and 
information  collection  requirements  in 
part  62  related  to  the  selection, 
screening,  orientation,  placement  or 
monitoring  of  exchange  participants  or 
the  administrative  oversight  of 
organizations  facihtating  these 
activities.  OMB  has  granted  emergency 
approval  to  these  requirements  under 
OMB  Conti-ol  Number  1405-0147, 
expiration  date:  5/31/2003. 

The  Department  is  preparing  to 
request  a  three-year  approval  for  these 
collections.  As  part  of  that  process,  the 
Department  requests  comments  on  these 
information  collections  for  60  days. 
Comments  are  encouraged  and  will  be 
accepted  until  February  10,  2003.  The 
Department  requests  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  this 
collection  of  information.  Your        * 
comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Eiihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

Copies  of  the  Department  request  to 
OMB  are  available  at:  http:// 
exchanges,  state.gov/education/ 
jexchanges.  The  Department  will,  at  its 
earliest  opportunity,  make  also  available 
a  more  complete  description  of  all  of  the 
information  collections  included  in  this 
request,  including  a  burden  estimate  for 
each.  Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Stanley  Colvin,  Acting 
Director,  SA-44.  301  4th  Street.  SW., 
Room  734,  U.S.  Department  of  State, 
Washington,  DC  20547,  who  may  be 
reached  by  fax  on  (202)  401-9809. 

In  addition,  the  following  related 
information  collections  currently 
approved  under  the  following  OMB 
Control  Numbers: 

Certificate  of  Eligibility  for  Exchange 
Visitor  (J-1)  Status  (non-SEVIS  Form 
DS-2019)  is  approved  under  OMB 
Control  Number  1405-0119,  expiration 
date:  2/28/2005.  Exchange  Visitor 
Program  Application  (non-SEVIS  Form 
DS-3036)  and  Update  (non-SEVIS  Form 
DS-3037)  are  approved  under  OMB 
Control  Number  1405-0120,  expiration 
date:  9/30/2005. 

List  of  Subjects  in  22  CFR  Part  62 

Cultural  Exchange  Programs. 

Accordingly,  22  CFR  part  62  is 
amended  as  follows: 

PART  62— EXCHANGE  VISITOR 
PROGRAM 

1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(J).  1182. 
1 184.  1258;  22  U.S.C.  1431-1442,  2451-2460: 
Foreign  Affairs  Reform  and  Restructuring  Act 
of  1998.  Pub.  L.  105-277.  112  Stat.  2681  et 
seq.:  Reorganization  Plan  No.  2  of  1977,  3 
CFR,  1977  Comp.  p.  200;  E.O.  12048  of 
March  27.  1978;  3  CFR.  1978  Comp.  p.  168. 

2.  A  new  Subpart  F  is  added  to  read 
as  follows: 

Subpart  F— Student  and  Exctiange  Visitof 
Information  System  (SEVIS) 

Sec;. 

62.70    SEVIS  reporting  requirements. 


62.71  Control  and  production  of  the 
electronic  Form  DS-2019. 

62.72  Staffing  and  support  services. 

62.73  Academic  training. 

62.74  Student  employment. 

62.75  Extension  of  program  participation. 

62.76  Transfer  procedures. 

62.77  Reinstatement. 

62.78  Termination. 

62.79  Sanctions. 

SubfMTt  F — Student  and  Exchange 
Visitor  Infonnatlon  System  (SEVIS) 

§62.70    SEVIS  reporting  requirements. 

(a)  Enrollment  and  initial  use  of 
SEVIS.  Sponsors  shall  apply  for 
enrollment  in  SEVIS  no  later  than 
December  16,  2002.  Upon  notification 
that  they  have  been  successfully 
enrolled  in  SEVIS,  sponsors  shall: 

(1)  Create  a  SEVIS  record  for  any 
program  participant  seeking  visa 
issuance  or  for  whom  an  extension, 
transfer,  change  of  category,  or 
reinstatement  request  is  sought; 

(2)  Create  a  SEVIS  record  to  replace  a 
previously  issued  but  lost  or  stolen  copy 
of  a  participant's  Form  IAP-66  or  Form 
DS-2019; 

(3)  Create  a  SEVIS  record  if  an 
amendment  or  change  is  made  in  the 
start  or  end  date  of  a  program 
participant's  program; 

(4)  Create  a  SEVIS  record  for  a 
program  participant's  accompanying 
spouse  and  all  accompanying 
dependent  children  if  a  SEVIS  record 
has  been  created  for  the  participant; 

(5)  Utilize  SEVIS  to  up-date 
information  on  any  participant,  spouse, 
or  dependent  child  for  whom  a  SEVIS 
record  has  been  created;  and 

(6)  No  later  than  August  1.  2003, 
create  a  separate  SEVIS  record  for  each 
participant,  accompanying  spouse  and 
dependent  child  that  will  continue  to 
have  Exchange  Visitor  Program 
participant  status  after  August  1,  2003. 

(b)  Current  U.S.  address.  Sponsors 
shall  ensure  that  the  actual  and  current 
U.S.  address  of  all  sponsored 
participants  is  reported  to  SEVIS. 
Sponsors  shall  update  the  actual  and 
current  U.S.  address  information  for 
participants  within  21  days  of  being 
notified  by  a  participant  of  a  change  in 
his  or  her  address.  A  sponsor's  failure 
to  update  the  actual  and  current  U.S. 
address  information  within  21  days  of 
receipt  may  be  grounds  for  revocation  of 
their  Exchange  Visitor  Program  status. 
Sponsors  shall  report  a  U.S.  mailing 
address,  i.e.,  P.O.  box  address,  in  those 
limited  circumstances  where  mail 
cannot  be  delivered  to  the  current  and 
actual  U.S.  address.  If  a  U.S.  mailing 
address  is  reported  to  SEVIS,  sponsors 
shall  also  maintain  a  record  of  the  actual 
and  current  U.S.  address,  e.g.,  dorm. 


building  and  room  number,  for  that 
exchange  visitor. 

(c)  Notification  to  program 
participants.  Sponsors  shall  notify  all 
participants  in  their  exchange  visitor 
program  and  accompanying  spouse  and 
dependent  children  that  any  change  in 
the  U.S.  address  must  be  reported  to  the 
sponsor  within  10  days  of  such  change. 
Sponsors  may  direct  the  participant  to 
provide  the  notification  of  change  in 
address  in  a  format  acceptable  to  the 
sponsor. 

(d)  Validation  of  program 
participation.  Sponsors  shall  within  30 
calendar  days  of  a  program  participant's 
start  date  verify  that  the  participant  has 
in  fact  begim  their  program 
participation.  Sponsors  shall  update  the 
participant's  SEVIS  record  and  current 
U.S.  address. 

§  62.71    Control  and  production  of  the 
electronic  Form  DS-2019. 

(a)  SEVIS  generated  Forms  DS-2019 
shall  only  be  completed,  printed  and 
signed  by  a  responsible  officer  and/or 
alternate  responsible  officer(s)  who  are 
physically  present  in  the  United  States 
or  a  U.S.  territory  at  the  time  of  the 
Form's  production. 

(b)  Responsible  officers  and  alternate 
responsible  officers  shall  secure  their 
SEVIS  logon  IDs  and  passwords  at  all 
times. 

(1)  At  no  time  and  under  no 
circumstances  are  SEVIS  logon  IDs  and 
passwords  to  be  shared  with  anyone, 
either  on  a  transitory  or  permanent 
basis. 

(2)  Sponsors  for  whom  the 
responsible  officer  or  alternate 
responsible  officers  have  been  found  to 
have  willfully  or  negligently  violated 
the  requirements  of  this  section  will  be 
subject  to  sanctions  as  set  forth  in 

§  62.50(a)(2). 

§  62.72    Staffing  and  support  services. 

(a)  Sponsors  shall  appoint  a 
responsible  officer  and  may  appoint  up 
to  ten  (10)  alternate  responsible  officers 
to  adequately  administer  their  exchange 
visitor  program  to  fulfill  the  duties  set 
forth  in  §62.11. 

(1)  The  Department  may  limit  the 
number  of  alternate  responsible  officers 
appointed  by  the  sponsor  at  its 
discretion. 

(2)  The  Department  reserves  the  right 
to  withdraw  the  appointment  of  a 
responsible  or  alternate  responsible 
officer  at  its  discretion. 

(b)  (Reserved] 

§62.73    Academic  training. 

(a)  Students  meeting  the  definition 
listed  in  §62.4(a)(l)(ii)  and  (iii)  may,  if 
approved  by  the  academic  dean  or 
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advisor  and  approved  by  the  responsible 
officer  or  alternate  responsible  officer, 
engage  in  academic  training  pursuant  to 
§62.23(f). 

(b)  The  responsible  officer  or  alternate 
responsible  shall  update  the  exchange 
visitor's  SEVIS  record  to  reflect  the 
details  of  any  academic  training 
pursuant  to  §  62.23(f)(5)(i).  An  update  of 
the  SEVIS  record  constitutes 
compliance  with  §62.23(f)(5)(ii). 

§62.74    Student  employment 

(a)  Students  meeting  the  definition 
listed  in  §  62.4(a)(l)(ii)  and  (iii)  may 
engage  in  student  employment  pursuant 
to  §  62.23(g). 

(b)  The  responsible  officer  or  alternate 
responsible  officer  shall  update  the 
exchange  visitor's  SEVIS  record  to 
reflect  die  details  of  such  employment 
pursuant  to  §  62.23(g)(1).  An  update  of 
the  SEVIS  record  constitutes 
compliance  with  §62.23(g)(2)(ivJ; 

f  62.75    Extension  of  program 
participation. 

(a)  A  sponsor  may  extend  an  exchange 
visitor's  participation  in  the  Exchange 
Visitor  Program  up  to  the  limit  of  the 
permissible  period  of  participation 
authorized  for  the  specified  program 
category  by  entering  a  new  end  program 
date  and  an  optional  comment— all 
other  information  collected  on  a  DS— 
2019  will  be  automatically  completed 
by  SEVIS. 

(1)  A  sponsor  extending  the  program 
of  an  exchange  visitor  who  is  not 
cxurently  listed  in  the  SEVIS  database  is 
required  to  create  a  record  for  the 
exchange  participant  (and  the 
accompanying  spouse  and  any 
dependents  as  a  "continuing  exchange 
visitor".  In  creating  the  exchange 
visitor's  SEVIS  record,  the  sponsor  shall 
issue  the  exchange  visitor  (and  the 
accompanying  spouse  and  any 
dependent  children)  a  duly  executed 
Form  DS-2019  reflecting  such 
extension. 

(2)  When  creating  a  SEVIS  record  for 
a  "continuing  exchange  visitor,"  the 
initial  program  start  date  and  Form 
number  taken-from  the  non-SEVIS  Form 
IAP-66  or  DS-2019  issued  to  begin  new 
program  must  be  entered  in  the 
exchange  visitor's  SEVIS  record. 

(b)  A  responsible  officer  or  alternate 
responsible  officer  seeking  an  extension 
of  program  status  on  behalf  of  an 
exchange  visitor  in  excess  of  the 
diuation  of  program  participation 
authorized  for  the  specific  category 
shall: 

(1)  Submit  an  electronic  request  to  the 
Department  through  the  real-time 
interactive  mode  in  SEVIS. 

(2)  Create  a  record  for  the  exchange 
participant  (and  the  accompanying 


spouse  and  any  dependent  children)  as 
a  "continuing  exchange  visitor"  listing 
the  initial  program  start  date  and  Form 
number  taken  from  the  non-SEVIS  Form 
IAP-66  or  DS-2019  issued  to  begin  new 
program. 

(3)  Submit  written  supporting 
documentation  and  the  required  non- 
reimbursable fee  to  the  Department 
within  30  calendar  days  of  the  SEVI$ 
submission  date.  ' 

§62.76    Transfer  procedures. 

(a)  Program  sponsors  may,  piusuant  to 
the  provisions  set  forth  in  §  62.42. 
permit  an  exchange  visitor  to  transfer 
frt>m  one  designated  program  to  another 
designated  program.  Transfers  will  not 
extend  the  maximum  duration  of 
participation  for  the  category  in  which 
the  exchange  visitor  is  currently 
participating. 

(b)  Current  sponsor  and  transfer 
sponsor  shall  communicate 
appropriately  to  ensure  an 
uninterrupteid  transfer,  continuous 
status  of  the  exchange  visitor  and  proper 
change  of  address  reporting  and  shall 
utilize  the  provisions  of  this  section  to 
effect  such  transfer. 

(1)  SEVIS-to-SEVIS  transfer.  When 
both  the  transfer  and  current  sponsors 
are  enrolled  in  SEVIS,  a  transfer  is 
enacted  as  follows: 

(i)  The  nonimmigrant  shall  notify  the 
current  sponsor  of  the  intention  to 
transfer. 

(ii)  Upon  verification  of  the  current 
status  and  eligibility  to  transfer  by  the 
transfer  sponsor,  the  current  sponsor 
shall  update  the  exchange  visitor's 
record  by  processing  a  "transfer  out"  in 
SEVIS.  "The  current  sponsor  must  enter 
the  name  and  program  number  of  the 
transfer  sponsor  and  the  effective  date  of 
transfer.  The  "transfer  out"  process 
gives  the  transfer  sponsor  access  to  the 
SEVIS  record  of  the  exchange  visitor 
(and  accompanying  spouse  and  any 
dependent  children). 

(iii)  The  transfer  sponsor  shall  initiate 
a  "transfer  in."  issue  a  Form  DS-2019 
for  the  exchange  visitor  (an 
accompanying  spouse  and  any 
dependent  children),  and  advise  the 
exchange  visitor  of  the  effective  date  of 
transfer. 

(iv)  The  exchange  visitor  shall  report 
to  the  transfer  sponsor  in  a  manner  and 
at  a  time  specified  by  the  transfer 
sponsor,  and  shall  provide  updated  U.S. 
address  information. 

(v)  The  transfer  sponsor  shall  validate 
the  exchange  visitor's  participation  in 
its  program  within  30  calendar  days  of 
the  effective  date  of  transfer  and  update 
the  exchange  visitor's  current  U.S. 
address. 


(2)  Non-SEVIS  to  SEVIS  transfer: 
When  the  transfer  sponsor  is  enrolled  in 
SEVIS  but  the  current  sponsor  is  not. 
the  transfer  is  enacted  as  follows: 

(i)  The  nonimmigrant  shall  notify  the 
current  sponsor  of  the  intention  to 
transfer. 

(ii)  Upon  verification  of  current  status 
and  eligibility  to  transfer,  the  transfer 
sponsor  shall  create  a  Form  DS-2019  to 
enact  a  transfer  and  will  send  the  Form 
to  the  current  sponsor  to  acquire  the 
v«rritten  release  of  the  exchange  visitor 
by  obtaining  a  signature  in  Section  8. 

(iii)  Upon  receipt  of  the  Form  D$- 
2019  with  signature,  the  transfer 
sponsor  shall  record  the  effective  date  of 
transfer;  the  date,  name  and  title  of 
person  who  signed  the  release;  the  name 
and  program  number  of  the  current 
sponsor.  The  transfer  sponsor  shall  print 
a  Form  DS-2019  for  the  exchange 
visitor,  and  advise  the  exchange  visitor 
of  the  effective  date  of  transfer. 

(iv)  The  exchange  visitof  shall  report 
to  the  transfer  sponsor  in  a  manner  and 
at  a  time  specified  by  the  transfer 
sponsor  and  shall  provide  updated  U.S. 
address  information. 

(v)  The  transfer  sponsor  shall  validate 
the  exchange  visitor's  participation  in  . 
its  program  within  30  calendar  days  of 
the  effective  date  of  transfer  and  update 
the  exchange  visitor's  current  U.S. 
address. 

(3)  SEVIS  to  Non-SEVIS  transfer. 
When  the  transfer  sponsor  is  not 
enrolled  in  SEVIS  and  the  current 
sponsor  is  a  SEVIS-enrolled  sponsor,  a 
transfer  is  enacted  as  follows: 

(i)  The  exchange  visitor  shall  notify 
the  current  sponsor  of  the  intention  to 
transfer. 

(ii)  Upon  verification  of  current  status 
and  eligibility  to  transfer,  the  transfer 
sponsor  shall  create  a  non-SEVIS  Form 
DS-2019  and  submit  it  to  the  transfer 
sponsor  for  the  release  of  the  exchange 
visitor  by  acquiring  a  signature  in 
Section  8  of  the  Form. 

(iii)  The  transfer  is  required  to  update 
the  exchange  visitor's  SEVIS  record  by  , 
recording  the  effective  date  of  transfer; 
name  and  program  niunber  of  the 
transfer  sponsor;  and,  name  of  the 
responsible  officer/alternate  responsible 
officer  of  the  transfer  (non-SEVIS) 
sponsor  requesting  the  transfer  as  noted 
on  the  four-color,  four-page  paper  Form 
DS-2019. 

(4)  The  transfer  sponsor  will  provide 
the  exchange  visitor  with  the  pink  copy 
of  the  Form  DS-2019  and  submit  the 
yellow  copy  of  the  form  to  the 
Department. 

§62.77    Reinstatemant 

(a)  Reinstatements  will  continue  to  be 
handled  in  accordance  with  the 
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procedures  established  in  §  62.45.  A 
SEVIS  reinstatement  is  processed  as 
follows: 

(1)  The  responsible  officer  must 
submit  an  electronic  request  for 
reinstatement  to  the  Department 
through  SEVIS. 

(2)  The  responsible  officer  must  print 
a  copy  of  the  reinstatement  request 
(draft  copy  of  the  Form  DS-2019)  from 
the  SEVIS  system. 

(3)  The  responsible  officer  must 
submit  the  official  request  along  with 
the  required  supporting  documentation 
justifying  the  reinstatement  and  the 
required,  non-reimbursable  fee  (refer  to 
§  62.90-Fee)  to  the  Department  within 
30  calendar  days  of  the  SEVIS 
submission  date. 

(4)  The  Department  will  review  the 
request.  If  approved,  the  Department 
will  enter  the  approval  in  SEVIS, 
thereby  opening  the  file  so  that  the 
responsible  officer  may  print  a  Form 
DS-2019.  How  is  the  sponsor  going  to 
know  they  received  an  answer  to  their 
request?  The  Department's  approval  is 
required  before  a  Form  DS-2019  can  be 
printed.  What  happens  if  the  request  is 
denied? 

(b)  An  exchange  visitor  (and  the 
accompanying  spouse  and  any 
dependent  children)  who  failed  to 
submit  a  change  of  current  U.S.  address 
as  required  under  §  62.63  is  in  violation 
of  the  Exchange  Visitor  Program 
regulations  and  is  not  eligible  for 
reinstatement.  The  Department  will 
deny  any  such  application  for 
reinstatement. 

(c)  An  exchange  visitor  (and 
accompanying  spouse  and  any 
dependent  children)  who  is  ineligible 
for  reinstatement  or  whose  request  for 
reinstatement  has  been  denied  is  no 
longer  an  Exchange  Visitor  Program 
participant.  He  or  she  cannot  remain  in 
the  United  States  unless  another  lawful 
immigration  status  is  obtained. 

§62.78    Termination. 

An  exchange  visitor  who  willfully  or 
negligently  fails  to  comply  with  the 
requirements  established  in  Public  Law 
104-208,  as  amended,  shall  be 
terminated  from  the  Exchange  Visitor 
Program  by  the  sponsor. 

§62.79    Sanctions. 

(a)  The  Department  of  State  shall 
impose  sanctions  against  a  sponsor  that 
has: 

(1)  Willfully  or  negligently  failed  to 
comply  with  the  reporting  requirements 
established  in  Public  Law  104-208,  as 
amended;  or, 

(2)  Produced  SEVIS  Forms  DS-2019 
outside  the  United  States  or  a  United 
States  territory;  or, 


(3)  Whose  authorized  representatives 
fail  to  secure  their  SEVIS  logon  ID  and 
password. 

(b)  [Reserved] 

Dated:  December  6,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary.  Bureau  of  Educational 
and  Cultural  Affairs.  Department  of  State. 
IFR  DfK.  02-31.367  Filed  12-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-059-200306<a);  FRL-7419-9] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revisions  to  tfie 
Alabama  Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving 
revisions  to  the  Alabama  Department  of 
Environmental  Management's  nitrogen 
oxides  budget  and  allowance  trading 
program  submitted  on  September  13, 
2002,  by  the  State  of  Alabama.  These 
revisions  are  designed  to  provide  greater 
flexibility  to  reward  sources  that 
achieve  quantifiable  reductions  ahead  of 
the  compliance  deadline  by  allowing 
sources  to  request  credit  for  early 
reductions  obtained  during  the  2001 
control  period. 

DATES:  This  direct  final  rule  is  effective 
February  10,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January  13,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street.  SW; 
Atlanta,  Georgia  30303-8960 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  4.  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960 

Alabama  Department  of  Environmental 
Management,  400  Coliseiun 


Boulevard,  Montgomery.  Alabama 

36110-2059 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman;  Regulatory  Development 
Section;  Air  Planning  Branch;  Air, 
Pesticides  emd  Toxics  Management 
Division;  U.S.  Environmental  Protection 
Agency  Region  4;  61  Forsyth  Street,  SW; 
Atlanta.  Georgia  30303-8960.  Mr. 
Lakeman  can  also  be  reached  by  phone 
at  (404)  562-9043  or  by  electronic  mail 
at  lakeman.sean@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Analysis  of  State's  Submittal 

On  September  13,  2002,  the  State  of 
Alabama  through  Alabama  Department 
of  Environmental  Management 
submitted  revisions  to  Chapter  335-3-8 
regarding  early  reduction  credits.  The 
revisions  to  Chapter  335-3-8-.10 — NOx 
Allowance  Tracking  System  would 
provide  greater  flexibility  to  reward 
sources  that  achieve  quantifiable 
reductions  ahead  of  the  compliance 
deadline  May  1,  2004.  by  allowing 
sources  to  qualify  for  early  reduction 
credit  in  the  form  of  nitrogen  oxides 
allowances  from  a  compliance 
supplement  pool  for  the  2001  control 
period.  This  is  being  accomplished  by 
expanding  the  early  reduction  credit 
program  from  2002  through  2003  to 
2001  through  2003. 

II.  Final  Action 

EPA  is  approving  the  aforementioned 
change  to  the  State  of  Alabama's  SIP 
because  it  is  consistent  with  the  CAA 
and  EPA  policy.  The  EPA  is  publishing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  February  10,  2003  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by  January 
13,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February 
10,  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule. 
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m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 


approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  i-^  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  199S  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
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is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  10, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Dated:  November  26,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  B-Alabama 

2.  Section  52.50(c)  is  amended  by 
revising  the  entry  for  "Section  335-3- 
8.10"  to  read  as  follows: 

§52,50    Identification  of  plan. 

*        •        *        •        • 


State  citation 


Title  sut>ject 


Adoption  date 


EPA  approval  date 


Federal  Register  notice 


Section  335-3-8.10 


NOx  Allowance  Tracking 
System. 


August  27,  2002 


December  12,  2002 


[Insert    FR    page   citation   from 
publication  date] 
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BNXMG  CODE  6S80-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1776,  MM  Docket  No.  00-121,  RM- 
9674] 

Digital  Television  Broadcast  Service; 
Kingston,  NY 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  by  this 
document,  denies  a  Petition  for 
Reconsideration  and  Motion  for  Stay 
filed  by  WKOB  Communications,  Inc.  of 
the  Report  and  Order,  which  substituted 
DTV  channel  48  for  station  WRNN-DT's 
assigned  DTV  channel  21  at  Kingston, 
New  York.  See  67  FR  5070,  February  4, 
2002.  With  is  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  E.  Aronowitz,  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  00-121,  adopted  July  23, 
2002.  and  released  July  29,  2002.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  2D2-863-2898,  or  via  e-mail 
quaIexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
television. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

|FR  Doc.  02-31384  Filed  12-11-02:  8:45  am) 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  011109274-1301-02;  I.D. 
120602A] 

Summer  Flounder  Rshery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  transfer; 

commercial  fishery  reopening. 

SUMMARY:  NMFS  announces  that  the 
State  of  North  Carolina  is  transferring 
20,000  lb  (9,072  kg)  of  commercial 
summer  flounder  quota  to  Connecticut 
from  its  2002  quota.  By  this  action, 
NMFS  adjusts  the  quotas  and  announces 
the  revised  commercial  quota  for  each 
state  involved.  NMFS  also  announces 
that  the  summer  flounder  commercial 
fishery  in  the  exclusive  economic  zone 
for  Connecticut  is  reopened,  effective 
December  6,  2002.  Vessels  issued  a 
commercial  Federal  fisheries  permit  for 
the  summer  flounder  fishery  may  land 
summer  flounder  in  Connecticut  for  the 
remainder  of  calendar  year  2002,  unless 
Connecticut  harvests  its  commercial 
quota  before  the  end  of  the  calendar 
year.  Regulations  governing  the  summer 
flounder  fishery  require  the  publication 
of  this  notification  to  advise 
Connecticut  that  the  fishery  has 
reopened  and  to  advise  vessel  permit 
holders  and  dealer  permit  holders  that 
commercial  quota  is  available  for 
landing  summer  flounder  in 
Connecticut. 

DATES:  Effective  December  6,  2002, 
through  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Blackburn,  Fishery  Management 
Specialist,  (978)  281-9326. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §  648.100. 

After  taking  into  account  any  overages 
of  state  quotas  that  occurred  in  2001 ,  the 
total  commercial  quota  for  summer 
flounder  for  the  2002  calendar  year  was 
set  equal  to  14,456,636  lb  (6,557,420  kg), 
with  a  quota  of  329,044  lb  (149,252  kg) 
for  Connecticut  and  a  quota  of  4,001,133 
lb  (1,814,883  kg)  for  North  Carolina  (66 
FR  66350;  December  26,  2001). 


The  final  rule  implementing 
Amendment  5  to  the  FMP  that  was 
published  on  December  17, 1993  (58  FR 
65936),  provided  the  mechanism  for 
summer  floimder  quota  to  be  transferred 
from  one  state  to  another.  Two  or  more 
states,  under  mutual  agreement  and 
with  the  concurrence  of  the 
Administrator,  Northeast  Region, 
NMFS,  (Regional  Administrator)  can 
transfer  or  combine  summer  flounder 
commercial  quota  under  §  648.100(d). 
The  Regional  Administrator  is  required 
to  consider  the  criteria  set  forth  in 
§  648.100(d)(3)  in  the  evaluation  of 
requests  for  quota  transfers  or 
combinations. 

North  Carolina  has  agreed  to  transfer 
20,000  lb  (9,072  kg)  of  its  2002 
commercial  quota  to  Connecticut.  The 
Regional  Administrator  has  determined 
that  the  criteria  set  forth  in 
§  648.100(d)(3)  have  been  met.  The 
revised  quotas  for  calendar  year  2002 
are:  Connecticut,  349,044  lb  (158,324 
kg);  and  North  Carolina,  3,981,133  lb 
(1,805,812  kg). 

NMFS  issued  a  notification  in  the 
Federal  Register  on  November  25,  2002 
(67  FR  70556),  announcing  that  the 
summer  flounder  commercial  quota 
available  to  Connecticut  had  been 
harvested.  The  Regional  Administrator 
has  determined,  based  upon  dealer 
reports  and  upon  other  available 
information,  that  North  Carolina  will 
not  attain  its  quota  for  2002  and,  based 
on  the  20.000-lb  (9,072-kg)  transfer  of 
commercial  summer  flounder  quota  to 
Connecticut,  that  the  Connecticut 
commercial  summer  flounder  fishery  in 
the  exclusive  economic  zone  will 
reopen  effective  0001  hours,  December 
6,  2002  through  December  31,  2002. 
Therefore,  vessels  issued  a  commercial 
Federal  fisheries  permit  for  the  summer 
flounder  fishery  may  land  summer 
flounder  in  Connecticut  for  the 
remainder  of  calendar  year  2002,  unless 
closed  due  to  Connecticut  harvesting  its 
commercial  quota  before  the  end  of  the 
calendar  year.  Such  closure  would  be 
announced  through  notification  in  the 
Federal  Register.  Effective  December  6. 
2002  through  December  31,  2002, 
federally  permitted  dealers  are  also 
advised  that  they  may  purchase  summer 
flounder  from  federally  permitted 
vessels  that  land  in  Connecticut  for  the 
remainder  of  the  calendar  year. 

Classification 

This  action  is  taken  under  50  CFR 
part  648  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  December  6,  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-31252  Filed  12-6-02;  4:16  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatkxi  Administration 

14  CFR  Part  71 

[Airspace  Doctot  No.  FAA-2002-139n; 
Airspace  Docitat  No.  02-AAL-8] 

Proposed  Establishment  of  Class  E 
Airspace;  Marshall,  AK 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to 
establish  new  Class  E  airspace  at 
Marshall,  AK.  Two  new  Standard 
Instrument  Approach  Procedures  (SlAP) 
are  being  published  for  the  Marshall 
Airport.  In  addition,  a  new  departure 
procedure  has  been  developed.  There  is 
no  existing  Class  E  airspace  at  Marshall. 
Class  E  airspace  sufficient  to  contain 
aircraft  executing  the  new  and  revised 
instrument  procedures  needs  to  be 
established.  Adoption  of  this  proposal 
would  result  in  the  addition  of  700  ft. 
Class  E  airspace  at  Marshall,  AK. 
DATES:  Comments  must  be  received  on 
or  before  January  27,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-13971/ 
Airspace  Docket  No.  02-AAL-8,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Depcirtment  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 


Division,  Federal  Aviation 
Administration,  Manager,  Operations 
Branch,  AAL-530,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
Deml.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2202-1 3971 /Airspace 
Docket  No.  02-AAL-8."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 


Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management.  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677. 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  establishing  Class  E  airspace 
at  Marshall,  AK.  The  intended  effect  of 
this  proposal  is  to  establish  new  Class 
E  controlled  airspace  upward  from  700 
feet  above  the  surface  to  enable  IFR 
operations  at  Marshall,  AK  to  be 
contained  within  controlled  airspace. 

The  FAA  Instrument  Flight 
Procedures  Production  and 
Maintenance  Branch  has  developed  two 
new  SlAPs  for  the  Marshall  Airport.  The 
new  approaches  are  (1)  Area  Navigation 
(Global  Positioning  System)  (RNAV 
GPS)-A,  original;  and  (2)  RNAV  (GPS) 
Runway  7,  original.  Coincident  with  the 
new  SIAPs,  a  departure  procedure  is 
being  established.  New  Class  E 
controlled  airspace  extending  upward 
firom  700  feet  above  the  surface  within 
a  6.3  mile  radius  of  the  Marshall  Airport 
would  be  created  by  this  action.  This 
airspace  is  sufficient  to  contain  aircraft 
executing  the  new  instnunent 
procedures  for  the  Marshall  Airport. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 
2002.  and  effective  September  16.  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
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would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
.keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
-  AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K. 
Airspace  Designations  and  Reporting 
Points,  dated  August  30.  2002.  and 
effective  September  16,  2002,  is  to  be 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  front  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5    Marshall.  AK  [New] 

Marshall  Airport,  AK 
(I^l.  61°51'53"  N.,  long.  162°01'28'  W.) 
That  airspace  extending  upward  from  700 

*feet  above  the  surface  within  a  6.3-niile 

radius  of  the  Marshall  Airport. 


Issued  in  Anchorage,  AK,  on  November  29, 
2002. 

Stephen  P.  Creamer, 
Assistant  Manager.  Air  Traffic  Division. 
Alaskan  Region. 

[FR  Doc.  02-31347  Filed  12-11-02;  8:45  am] 
MLUNQ  CODE  4«10-1»-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM01-12-000] 

Remedying  Undue  Discrimination 
Through  oipen  Access  Transmission 
Service  and  Standard  Electricity 
Marlcet  Design 

December  4,  2002. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  technical  conference 

agenda. 

SUMMARY:  Commission  staff  convened  a 
technical  conference  on  December  6. 
2002,  to  discuss  the  cyber-security 
provisions  described  in  section  M  and 
Appendix  G  of  the  Notice  of  Proposed 
Rulemaking  issued  in  this  docket  on 
July  31,  2002.  See  67  FR  55452  (August 
29,  2002).  This  notice  provides  further 
organizational  details  and  the 
conference  agenda. 
DATES:  The  conference  took  place  on 
December  6,  2002. 

ADDRESSES:  The  conference  took  place 
at:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NW., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McKinley,  Office  of  External 
Affairs,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502-8004. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Technical  Confierence  Agenda 

1.  As  announced  in  the  Notice  of 
Technical  Conference  issued  on 
November  20,  2002,  Commission  staff 
will  convene  a  technical  conference  on 
December  6,  2002  to  discuss  and 
analyze  proposed  rules  for  cyber- 
security.  This  notice  provides  further 
organizational  details  and  the 
conference  agenda. 

2.  The  conference  vdll  begin  at  9:30 
a.m.  and  will  adjourn  at  about  3  p.m.  It 
is  scheduled  to  take  place  the 
Commission's  offices,  888  First  Street, 
NE.,  Washington,  DC,  in  the 
Commission  Meeting  Room  on  the 


second  floor.  The  agendais  appended  to 
this  notice  as  Attachment  A. 

3.  The  conference  is  open  for  the 
public  to  attend,  and  registration  is  not 
required;  however,  in-person  attendees 
are  asked  to  notify  the  Commission  of 
their  intent  to  attend  by  sending  an  3- 
mail  message  to  conference®ferc.gov. 

4.  Transcripts  of  the  conference  will 
be  immediately  available  bom  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646),  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  FERRIS  system  two 
weeks  after  the  conference. 
Additionally,  Capitol  Connection  offers 
the  opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reninger  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 

h  ttp://www.  capitolconnection  .gm  u.edu 
and  click  on  "FERC." 

5.  Questions  about  the  conference 
program  should  be  directed  to:  Sarah 
McKinley,  Manager  of  State  Outreach, 
Office  of  External  Affairs,  Federal 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  502-8368, 
sarah.mckinley@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

Appendix  A 

Schedule 

9:30  a.m. 
Introduction. 

Review  of  FERC's  SMD  Cyber-Security 
Proposed  Standard,  Alison  Silverstein. 
10  a.m. 
Presentation  of  the  North  American 
Electric  Reliability  Council's  (NERC's) 
Recommended  Cyber-Securitv  Standard, 
Chuck  Noble.  ISO  New  England,  NERC 
Critical  Infrastructure  Protection 
Advisory  Group. 
10:30  a.m. 
Comments  from  Public  and  Panel 
Discussion. 

•  Scope  of  Proposal 

•  Specific  Measures 

•  Compliance  and  Timing 

•  Other 

Federal  Cyber-Security  Panel: 
Tom  Cable,  Critical  Infrastructure 

Protection  Board. 
Lawrence  C.  Hale,  Office  of  Information 

Assurance  and  Critical  Infrastructure 

Protection,  Federal  Technology  Service, 

General  Services  Administration. 
Tom  Harper,  Office  of  Counter  Intelligence, 

Department  of  Energy. 
Landis  D.  Kannberg,  Pacific  Northwest 

National  Laboratory,  Department  of 

Energy. 
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Marianne  Swanson,  Computer  Security 
Division.  National  Institute  of  Standards 
and  Technology. 
12  p.m. 

Lunch. 
1  p.m. 
Continuing  Discussion  and  Review  of 
NERCs  Recommended  Standard. 
3  p.m. 
Adjourn. 

(FR  Doc.  02-31144  Filed  12-11-02:  8:45  am) 

HLUNG  C006  6717-01-11 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AK77 

Addttional  Disability  or  Death  Due  to 
Hospital  Care,  Medical  or  Surgical 
Treatment,  Examirurtion,  Training  and 
Rehabilitation  Services,  or 
Compensated  Woric  Therapy  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
adjudication  regulations  concerning 
awards  of  compensation  or  dependency 
and  indemnity  compensation  for 
additional  disability  or  death  caused  by 
VA  hospital  care,  medical  or  surgical 
treatment,  examination,  training  and 
rehabilitation  services,  or  compensated 
work  therapy  (CWT)  program. 

The  proposed  amendment  provides 
that  benefits  will  be  payable  for 
additional  disability  or  death  caused  by 
VA  hospital  care,  medical  or  surgical 
treatment,  or  examination  only  if  VA 
fault  or  "an  event  not  reasonably 
foreseeable"  proximately  caused  the 
disability  or  death.  It  further  provides 
that  benefits  will  be  payable  for 
additional  disability  or  death 
proximately  caused  by  VA's  provision 
of  training  and  rehabilitation  services  or 
CWT  program.  This  amendment  reflects 
amendments  to  38  U.S.C.  1151.  the 
statutory  authority  for  such  benefits. 
DATES:  Comments  must  be  received  on 
or  before  February  10.  2003. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director.  Office  of 
Regulations  Management  (02D),  Room 
1154.  810  Vermont  Ave..  NW.. 
Washington.  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK77."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158.  between  the  hours  of  8  a.m. 


and  4:30  p.m..  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
McCoy.  Consultant,  Regulations  Staff. 
Compensation  and  Pension  Service 
(211  A).  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  Ill  W.  Huron  St..  Buffalo.  NY 
14202.  (716)  551^842. 
SUPPLEMENTARY  INFORMATION:  Section 
1151  of  38  U.S.C.  previously  authorized 
the  award  of  compensation  or 
dependency  and  indemnity 
compensation  for  any  additional 
disability  or  death  of  a  veteran  which 
did  not  result  from  the  veteran's  own 
willful  misconduct  but  which  did  result 
from  an  injury  or  aggravation  of  an 
injury  suffered  as  the  result  of 
hospitalization,  medical  or  siu^ical 
treatment,  or  the  pursuit  of  a  course  of 
vocational  rehabilitation  awarded  under 
any  of  the  laws  administered  by  VA  or 
as  a  result  of  having  submitted  to  an 
examination  under  any  such  law.  38 
CFR  3.358  and  3.800  contain  the 
regulatory  provisions  implementing 
those  statutory  provisions. 

Effective  for  claims  filed  on  or  after 
October  1.  1997,  section  422(a)  of  Public 
Law  104-204,  110  Stat.  2874,  2926 
(1996),  amended  38  U.S.C.  1151  to 
authorize  an  award  of  compensation  or 
dependency  and  indemnity 
compensation  for  a  veteran's  "qualifying 
additional  disability"  or  "qualifying 
death."  Under  38  U.S.C.  1151,  as 
amended,  an  additional  disability  or 
death  qualifies  for  compensation  or 
dependency  and  indemnity 
compensation  if  it  (1)  was  not  the  result 
of  the  veteran's  willful  misconduct;  (2) 
was  caused  by  hospital  care,  medical  or 
surgical  treatment,  or  examination 
furnished  the  veteran  under  any  law 
administered  by  VA,  either  by  a  VA 
employee  or  in  a  VA  facility;  and  (3) 
was  proximately  caused  by  carelessness, 
negligence,  lack  of  proper  skill,  error  in 
judgment,  or  similar  instance  of  fault  on 
VA's  part  in  furnishing  the  care, 
treatment,  or  examination,  or  by  an 
event  not  reasonably  foreseeable.  An 
additional  disability  or  death  also 
qualifies  for  benefits  if  it  was  not  the 
result  of  the  veteran's  willful 
misconduct  and  was  proximately 
caused  by  VA's  provision  of  training 
and  rehabilitation  services  as  part  of  an 
approved  rehabilitation  program  imder 
38  U.S.C.  chapter  31. 

Section  303  of  Public  Law  106-419, 
114  Stat.  1853,  effective  November  1, 
2000,  amended  38  U.S.C.  1151(a)(2)  to 
further  expand  the  circiunstances  under 
which  benefits  are  payable.  For  claims 
received  on  or  after  November  1 ,  2000, 
additional  disability  or  death  qualifies 


for  entitlement  to  compensation  and 
Die  if  it  was  not  the  result  of  the 
veteran's  willful  misconduct  and  was 
proximately  caused  by  participation  in 
a  compensated  work  therapy  (CWT) 
program  under  38  U.S.C.  1718. 

We  propose  to  revise  §  3.358(h)(2)  to 
provide  that  compensation  may  be  paid 
under  §  3.358  for  the  continuance  or 
natural  progress  of  a  preexisting  disease 
or  injury  if  VA  failed  to  exercise 
reasonable  skill  and  care  in  the 
diagnosis  or  treatment  of  the  condition 
and  VA's  failure  to  do  so  resulted  in 
additional  disability  or  death  that 
probably  would  have  been  prevented  by 
proper  diagnosis  and  treatment.  This 
provision  would  apply  only  where  VA 
renders  medical  services,  such  as 
hospitalization,  examination,  or  medical 
and  surgical  treatment.  It  would  not 
apply  in  the  context  of  vocational 
rehabilitation  training,  which  does  not 
involve  medical  services  provided  by 
VA.  Currently,  §  3.358(b)(2)  prohibits 
compensation  for  the  continuance  or 
natural  progress  of  a  preexisting  disease 
or  injury  under  all  circumstances.  This 
change  implements  the  conclusion  of 
the  VA  General  Counsel  in 
VAOPGCPREC  5-2001.  In  that  opinion, 
the  General  Counsel  noted  that  a 
showing  of  VA  fault  or  failure  to 
exercise  reasonable  skill  and  care  is 
ordinarily  not  an  element  of  entitlement 
to  benefits  under  §  3.358.  However,  the 
General  Counsel  further  noted  that  the 
continuance  or  natural  progress  of  a 
preexisting  disease  or  injury  could  not 
have  been  caused  by  VA  hospitalization, 
treatment,  or  examination,  unless  it  is 
shown  that  the  continuance  or  natural 
progress  probably  would  have  been 
prevented  by  proper  diagnosis  and 
treatment. 

We  propose  new  38  CFR  3.361  to 
implement  38  U.S.C.  1151  as  amended, 
new  38  CFR  3.362  to  codify  rules 
concerning  the  offset  of  benefits 
awarded  under  38  U.S.C.  1151  if  the 
beneficiary  has  also  recovered  damages 
under  the  Federal  Tort  Claims  Act,  and 
new  38  CFR  3.363  to  consolidate 
regulatory  provisions  now  contained  in 
§§3.358  and  3.800. 

In  accordance  with  section  422(b)(2) 
of  Public  Law  104-204,  110  Stat.  2874, 
2927,  we  propose  to  apply  new  §§  3.361 
through  3.363  only  to  claims  received 
by  VA  on  or  after  October  1. 1997.  and 
to  continue  to  apply  §§  3.358  and  3.800 
to  claims  received  by  VA  before  October 
1, 1997.  These  applicability  rules  are 
reflected  in  proposed  §§  3.358(a), 
3.361(a),  3.362(a),  3.363(a),  and  3.800(a). 
The  controlling  factor  is  the  date  VA 
receives  the  claim.  If  a  decision 
pursuant  to  §§  3.358  and  3.800  becomes 
final  on  a  claim  received  before  October 
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1, 1997,  and  the  claimant  later  reopens 
the  claim  on  or  after  October  1, 1997, 
then  the  stricter  standards  of  §§  3.361 
through  3.363  will  apply  to  the 
reopened  claim. 

Proposed  §  3.361(b),  concerning 
additional  disability,  is  derived  from 
current  §  3.358(b)(1)  with  appropriate 
changes  made  to  reflect  the  amendments 
made  by  section  422  of  Public  Law  104- 
204,  section  303  of  Public  Law  106-419, 
and  editorial  changes  made  to  improve 
clarity.  Similarly,  proposed  §  3.361(c), 
concerning  cause,  is  derived  frtim 
current  §  3.358(b)(2)  and  (c)(1). 

As  amended  by  section  422  of  Public 
Law  104-204,  38  U.S.C.  1151(a)(1) 
requires  for  entitlement  that  a  veteran's 
additional  disability  or  death  be 
proximately  caused  either  by  "an  event 
not  reasonably  foreseeable"  or  by 
"carelessness,  negligence,  lack  of  proper 
skill,  error  in  judgment,  or  similar 
instance  of  fault"  on  VA's  part  in 
furnishing  the  hospital  care,  medical  or 
surgical  treatment,  or  examination  that 
caused  the  additional  disability  or 
death.  We  believe  that  Congress,  by 
listing  several  synonymous  terms 
relating  to  negligence,  intended  not  to 
provide  alternative  standards  of 
liability,  but  rather  to  establish  a  single 
standard  which  would  trigger 
entitlement  to  38  U.S.C.  1151  benefits  if 
not  met  in  VA's  furnishing  of  hospital 
care,  medical  or  surgical  treatment,  or 
examination.  We  further  believe  that  the 
single  standard  Congress  intended  to 
establish  is  tort-variety  negligence.  We 
recognize  that  there  is  not  a  single 
standard  of  liability  governing  tort 
claims  under  the  Federal  Tort  Claims 
Act,  but  rather  that  the  standard  applied 
may  vary  from  state  to  state.  However, 
we  also  believe  that  Congress  did  not 
intend  entitlement  to  a  veterans'  benefit 
to  depend  on  a  claimant's  state  of 
residence.  Accordingly,  we  intend  to 
apply  a  uniform  standard  in  the 
adjudication  of  claims  under  38  U.S.C. 
1151. 

In  tort  cases,  the  phrase  "error  in 
judgment"  is  sometimes  used  to  refer  to 
non-negligent  mistakes,  such  as  a 
diagnosis  which  was  reasonable  and 
was  based  on  the  exercise  of  due  skill 
and  care,  but  which  later  proves  to  be 
incorrect.  At  other  times,  however,  the 
phrase  "error  in  judgment"  is  used  to 
refer  to  negligent  mistakes  involving  the 
failure  to  use  due  skill  and  care  in 
making  decisions  regarding  diagnosis 
and  treatment.  Because  the  legislative 
history  of  Public  Law  104-204  reflects 
that  Congress  intended  to  authorize 
benefits  only  where  disability  or  death 
is  due  to  VA  negligence,  we  conclude 
that  the  phrase  "error  in  judgment",  as 
used  in  38  U.S.C.  1151,  refers  to  errors 


involving  negligence  and  does  not 
encompass  reasonable  decisions 
regarding  diagnosis  and  treatment 
merely  because  they  later  prove  to  have 
been  incorrect.  The  remaining  terms  in 
38  U.S.C.  1151,  i.e.,  "carelessness", 
"negligence",  "lack  of  proper  skill",  and 
"similar  instances  of  fault",  all 
unambiguously  refer  to  circumstances 
where  VA  medical  providers  have  failed 
to  exercise  due  care  in  providing 
medical  services.  Therefore,  in  proposed 
§  3.361(d)(l)(i),  we  interpret  38  U.S.C. 
1151  as  providing  entitlement  to 
benefits  if  VA,  in  furnishing  hospital 
care,  medical  or  surgical  treatment,  or 
examination,  fails  to  exercise  the  degree 
of  care  that  would  be  expected  of  a 
reasonable  health  care  provider  in 
furnishing  hospital  care,  medical  or 
surgical  treatment,  or  examination. 

Proposed  §  3.361(d)(l)(ii),  concerning 
consent  to  care,  treatment,  or 
examination,  is  derived  from  current 
§  3.358(c)(3).  However,  we  propose  to 
include  a  requirement  that  consent  be 
informed,  in  accordance  with  38  CFR 
17.32.  As  reflected  in  proposed 
§  3.361(d)(2),  we  propose  to  leave  to  the 
factfinder  in  each  claim  the 
determination  as  to  whether  the 
proximate  cause  of  a  veteran's 
additional  disability  or  death  was  an 
event  not  reasonably  foreseeable,  and 
for  the  factfinder,  in  making  that 
determination,  to  apply  the  standard  of 
what  a  reasonable  health  care  provider 
would  have  foreseen.  Proposed 
§  3.361(d)(3),  concerning  proximate 
cause  by  the  provision  of  rehabilitation 
and  training  services  and,  for  claims 
received  on  or  after  November  1 ,  2000, 
by  participation  in  a  CWT  program,  is 
derived  bom  current  §  3.358(c)(5)  with 
appropriate  changes  made  to  reflect  the 
amendments  made  by  section  422  of 
Public  Law  104-204,  section  303  of. 
Public  Law  106-419,  and  editorial 
changes  made  to  improve  clarity. 

The  definition  of  "Department 
employee"  in  proposed  §  3.361(e)(1)  is 
derived  itom  5  U.S.C.  2105(a),  which 
defines  "employee"  for  title  5 
(Government  Organization  and 
Employees)  purposes,  modified  to  refer 
only  to  VA  employees  who  are  engaged 
in  the  furnishing  of  health  care  services. 
The  definition  of  "Department  facility" 
in  proposed  §  3.361(e)(2)  reflects  a 
provision  of  38  U.S.C.  1151(a)  as 
amended  by  section  422  of  Public  Law 
104-204.  38  U.S.C.  1151(a)(1)  refers  to 
"a  Department  facility  as  defined  in 
section  1701(3)(A)"  of  title  38,  United 
States  Code.  Section  1701(3)(A)  defines 
"facilities  of  the  Department"  as 
facilities  over  which  the  Secretary  has 
direct  jiuisdiction.  We  therefore  propose 


to  define  "Department  facility"  in  the 
same  way. 

Proposed  §  3.361(f)(1)  excludes 
hospital  care  or  medical  services 
furnished  pursuant  to  a  contract  made 
under  38  U.S.C.  1703  because,  imder 
section  1703's  terms,  such  care  or 
services  are  furnished  in  a  non- 
Department  facility,  and  the  day-to-day 
operations  of  such  a  facility's  employees 
are  not  subject  to  the  Secretary's 
supervision.  The  exclusion  in  proposed 
§  3.361(f)(2)  of  nursing  home  care 
furnished  under  38  U.S.C.  1720  is 
derived  from  current  §  3.358(c)(6). 
Proposed  §  3.361(f)(3)  excludes  hospital 
care  or  medical  services  provided  under 
38  U.S.C.  8153  in  a  facility  over  which 
the  Secretary  does  not  have  direct 
jurisdiction  because  care  or  services 
under  section  8153  are  not  provided  by 
VA  employees  but  may  or  may  not  be 
furnished  in  a  VA  facility.  Proposed 
§  3.361(f)(3)  would  exclude  ordy  such 
care  and  services  in  foct  not  provided  in 
a  VA  facility.  Proposed  §  3.361(g)  is 
derived  from  current  §  3.800(b). 

Proposed  §  3.362(b),  concerning  the 
amount  of  a  tort  recovery  to  be  offset 
from  a  veteran's  compensation  awarded 
under  38  U.S.C.  1151(a),  is  derived  from 
current  §  3.800(a)(2).  Proposed 
§  3.362(c),  concerning  the  amount  of  a 
tort  recovery  to  be  offset  bom  a 
survivor's  dependency  and  indemnity 
compensation  (DIC)  awarded  under  38 
U.S.C.  1151(a),  is  derived  from 
§  3.800(a)(2)  and  the  Office  of  the 
General  Counsel  precedent  opinion 
(VAOPGCPREC)  79-90.  That  opinion 
held  that  the  amount  to  be  offset  from 
a  DIC  award  under  38  U.S.C.  1151 
depends  on  the  nature  of  the  damages 
recovered  by  the  claimant  under  the 
Federal  Tort  Claims  Act.  Amounts 
recovered  by  a  claimant  as  damages 
under  a  typical  "wrongful-death 
statute"  may  be  offset  from  a  DIC  award 
under  38  U.S.C.  1151,  even  if  the 
damages  are  paid  to  a  nominal  party  as 
trustee  for  the  veteran's  survivors.  Each 
survivor  receiving  such  damages  is 
subject  to  offset  of  DIC  under  38  U.S.C. 
1151  to  the  extent  of  sums  included  in 
the  tort  claim's  judgment,  settlement,  or 
compromise  to  compensate  for  harm 
suffered  by  that  survivor.  On  the  other 
hand,  amounts  recovered  by  a  claimant, 
acting  as  personal  representative  of  a 
decedent  veteran's  estate,  as  damages 
under  a  "survival  statute"  may  not  be 
offset  from  a  DIC  award  imder  38  U.S.C. 
1151. 

Proposed  §  3.362(d).  concerning  offset 
of  structured  settlements,  is  derived 
bom  the  principles  espoused  in 
VAOPGCPREC  79-90.  Structured 
settlements  are  settlements  or 
compromises  in  which  the  Government, 
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rather  than  simply  paying  to  a  plaintiff 
a  sum,  in  settlement  or  compromise  of 
a  claim  under  the  Federal  Tort  Claims 
Act,  buys  an  annuity  or  otherwise  funds 
payments,  which  may  differ  in  total 
amount  from  the  amount  expended  by 
the  Government,  to  be  made  to  the 
plaintiff  at  some  future  time.  We 
propose  to  offset  from  a  DIG  award  only 
the  veteran's  or  survivor's  proportional 
share  of  the  Government's  cost  of  such 
a  settlement,  including  the  veteran's  or 
survivor's  proportional  share  of  attorney 
fees.  Furthermore,  the  offset  is  to  begin 
as  soon  as  compensation  or  DIG 
payments  would  be  made  after  the 
settlement  becomes  final,  not  when  the 
settlement  payments  are  actually  made 
to  the  beneficiary. 

The  requirement  in  paragraphs  (b), 
(c).  and  (d)(1)  of  proposed  §3.362  that 
offset  of  benefits  under  section  1151 
include  the  claimant's  proportional 
share  of  attorney  fees  is  derived  from 
the  Office  of  General  Gounsel  precedent 
opinion  7-94.  That  opinion  held  that, 
when  an  individual  is  awarded  a 
judgment  or  enters  into  a  compromise  of 
a  tort  claim  for  a  disability  or  death 
covered  by  section  1151,  future  benefits 
under  section  1151  must  be  offset  by  the 
entire  amount  of  the  judgment  or 
settlement  proceeds,  including  the 
amount  of  attorney  fees  paid  out  of  such 
proceeds. 

Proposed  §  3.363,  concerning  a  bar  to 
benefits  due  to  alternative  recoveries 
before  December  1,  1962,  is  derived 
from  current  §  3.800(a)(3). 

We  propose  to  revise  38  GFR  3.154, 
which  identifies  the  types  of 
communications  that  may  be  accepted 
as  a  claim  for  benefits  under  38  U.S.C. 
1151.  The  revised  §3.154  would  clarify 
that  the  requirements  of  that  rule  apply 
to  claims  under  either  38  GFR  3.358  or 
proposed  38  GFR  3.361.  The  revised 
§  3.154  would  also  more  clearly  state  the 
requirements  under  current  §  3.154  and 
38  GFR  3.1{p)  that  a  communication 
must  be  in  writing  and  must  indicate  an 
intent  to  claim  benefits  under  38  U.S.G. 
1151  in  order  to  be  accepted  as  a  claim 
for  such  benefits.  Additionally  in 
§  3.154,  we  propose  to  clarify  that  the 
format  or  the  way  in  which  a  claimant 
files  for  benefits  under  §§  3.358  or  3.361 
is  not  critical:  rather,  the  controlling 
factor  is  some  showing  that  the  claimant 
is  seeking  disability  or  death  benefits 
from  the  Veterans  Benefits 
Administration. 

We  are  also  proposing  to  revise 
several  cross  references  to  38  U.S.G. 
1151,  §  3.358  and/or  §  3.800  to  be 
consistent  with  the  proposed  changes. 
These  cross  references  are  paragraph  (i) 
of  §  3.400,  paragraph  (a)(4)  of  §  3.708, 
and  paragraph  (c)  of  §  3.807. 


Executive  Order  12866 

This  proposed  regulatory  action  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.G.  3501-3520). 

Unfiinded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.G.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.G.  601-612.  This 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.G.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  flexibility  analysis 
requirements  of  sections  603  and  604. 

The  Gatalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  GFR  Part  3 

Administrative  practice  and 
procedure,  Glaims,  Disability  benefits, 
Health  care.  Pensions,  Radioactive 
materials.  Veterans,  Vietnam. 

Approved:  October  7.  2002. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  38  GFR 
part  3  as  follows: 

PART  3— ADJUDICATION 

Subpart  A-Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.154  and  the  Gross 
References  at  the  end  of  the  section  are 
revised  to  read  as  follows: 


S  3.1 54    Injury  due  to  hospital  treatment, 
etc. 

VA  may  accept  as  a  claim  any 
communication  in  writing  indicating  an 
intent  to  file  a  claim  with  the  Veterans 
Benefits  Administration  for  disability  or 
for  death  benefits  under  §  3.358  (due  to 
hospitalization,  medical  or  surgical 
treatment,  examination,  or  vocational 
rehabilitation  training)  or  under  §  3.361 
(due  to  hospital  care,  medical  or 
surgical  treatment,  examination, 
training  and  rehabilitation  services,  or 
compensated  work  therapy  program) 
whether  such  communication  is 
contained  in  a  formal  claim  for  pension, 
compensation,  dependency  and 
indemnity  compensation  or  in  any  other 
document. 

(Authority:  38  U.S.C.  USD 

Gross  References:  Effective  dates.  See 
§  3.400(i).  Disability  or  death  due  to 
hospitalization  etc.  See  §§  3.358,  3.361 
and  3.800. 

3.  In  §  3.358,  the  authority  citation  at 
the  end  of  the  paragraph  (a)  is  removed 
and  paragraphs  (a)  and  (b)(2)  are  revised 
to  read  as  follows: 

§  3.358    Compensation  for  disability  or 
deatti  from  hospitalization,  medical  or 
surgical  treatment,  examination,  or 
vocational  rehabilitation  training  (§3.800). 

(a)  General.  This  section  applies  to 
claims  received  by  VA  before  October  1, 
1997.  If  it  is  determined  that  there  is 
additional  disability  resulting  from  a 
disease  or  injury  or  aggravation  of  an 
existing  disease  or  injury  suffered  as  a 
result  of  hospitalization,  medical  or 
surgical  treatment,  examination,  or 
vocational  rehabilitation  training, 
compensation  will  be  payable  for  such 
additional  disability.  For  claims 
received  by  VA  on  or  after  October  1, 
1997,  see  §3.361. 

(b)*   *   * 

(2)  Compensation  will  not  be  payable 
under  this  section  for  the  continuance 
or  natural  progress  of  a  disease  or  injury 
for  which  the  hospitalization,  medical 
or  surgical  treatment  or  examination 
was  fiirnished,  unless  VA's  failure  to 
exercise  reasonable  skill  and  care  in  the 
diagnosis  or  treatment  of  the  disease  or 
injury  caused  additional  disability  or 
death  that  probably  would  have  been 
prevented  by  proper  diagnosis  or 
treatment.  Compensation  will  not  be 
payable  under  this  section  for  the 
continuance  or  natiual  progress  of  a 
disease  or  injury  for  which  vocational 
rehabilitation  training  was  provided. 
•        *        •        •        * 

4.  Section  3.361  is  added  to  read  as 
follows: 
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f  3.361    Benefita  under  38  U.S.C.  1 1 51  (a) 
for  additkmai  disatiility  or  death  due  to 
hospital  care,  medical  or  surgical  treatment, 
examination,  training  and  rehaliilitation 
services,  or  compensated  wortt  therapy 
program. 

(a)  Claims  subject  to  this  section.  This 
section  applies  to  claims  received  by  VA 
on  or  after  October  1, 1997.  This 
includes  original  claims  and  claims  to 
reopen  or  otherwise  readjudicate  a 
previous  claim  for  benefits  under  38 
U.S.G.  1151  or  its  predecessors.  The 
effective  date  of  benefits  is  subject  to  the 
provisions  of  §  3.400(i).  For  claims 
received  by  VA  before  October  1, 1997, 
see  §3.358. 

fb)  Determining  whether  a  veteran  has 
an  additional  disability.  To  determine 
whether  a  veteran  has  an  additional 
disability,  VA  compares  the  veteran's 
condition  immediately  before  the 
beginning  of  the  hospital  care,  medical 
or  surgical  treatment,  examination, 
training  and  rehabilitation  services,  or 
compensated  work  therapy  (GWT) 
program  upon  which  the  claim  is  based 
to  the  veteran's  condition  after  such 
care,  treatment,  examination,  services, 
or  program  has  stopped.  VA  considers 
each  involved  body  part  or  system 
separately. 

(c)  Establishing  the  cause  of 
additional  disability  or  death.  Glaims 
based  on  additional  disability  or  death 
due  to  hospital  care,  medical  or  siu^ical 
treatment,  or  examination  must  meet  the 
causation  requirements  of  this 
paragraph  and  paragraph  (d)(1)  or  {d)(2) 
of  this  section.  Glaims  based  on 
additional  disability  or  death  due  to 
training  and  rehabilitation  services  or 
compensated  work  therapy  program 
must  meet  the  causation  requirements  of 
paragraph  (d)(3)  of  this  section. 

(1)  Actual  causation  required.  To 
establish  causation,  the  evidence  must 
show  that  the  hospital  care,  medical  or 
surgical  treatment,  or  examination 
resulted  in  the  veteran's  additional 
disability  or  death.  Merely  showing  that 
a  veteran  received  care,  treatment,  or 
examination  and  that  the  veteran  has  an 
additional  disability  or  died  does  not 
establish  cause. 

(2)  Continuance  or  natural  progress  of 
a  disease  or  injury.  Hospital  care, 
medical  or  surgical  treatment,  or 
examination  cannot  cause  the 
continuance  or  natural  progress  of  a 
disease  or  injury  for  which  the  care, 
treatment,  or  examination  was  furnished 
imless  VA's  failure  to  timely  diagnose 
and  properly  treat  the  disease  or  injury 
proximately  caused  the  continuance  or 
natural  progress.  The  provision  of 
training  and  rehabilitation  services  or 
GWT  program  cannot  cause  the 
continuance  or  natural  progress  of  a 


disease  or  injury  for  which  the  services 
were  provided. 

(3)  Veteran 's  failure  to  follow  medical 
instructions.  Additional  disability  or 
death  caused  by  a  veteran's  failure  to 
follow  properly  given  medical 
instructions  is  not  caused  by  hospital 
care,  medical  or  siugical  treatment,  or 
examination. 

(d)  Establishing  the  proximate  cause 
of  additional  disability  or  death.  The 
proximate  cause  of  disability  or  death  is 
the  action  or  event  that  directly  caused 
the  disability  or  death,  as  distinguished 
from  a  remote  contributing  cause. 

(1)  Care,  treatment,  or  examination. 
To  establish  that  carelessness, 
negligence,  lack  of  proper  skill,  error  In 
judgment,  or  similar  instance  of  fault  on 
VA's  part  in  furnishing  hospital  care, 
medical  or  surgical  treatment,  or 
examination  proximately  caused  a 
veteran's  additional  disability  or  death, 
it  must  be  shown  that  the  hospital  care, 
medical  or  surgical  treatment,  or 
examination  caused  the  veteran's 
additional  disability  or  death  (as 
explained  in  paragraph  (c)  of  this 
section);  and 

(i)  VA  failed  to  exercise  the  degree  of 
care  that  would  be  expected  of  a 
reasonable  health  care  provider;  or 

(ii)  VA  furnished  the  hospital  care, 
medical  or  surgical  treatment,  or 
examination  without  the  veteran's  or,  in 
appropriate  cases,  the  veteran's 
representative's  informed  consent.  To 
determine  whether  there  was  informed 
consent,  VA  will  consider  whether  the 
health  care  providers  substantially 
complied  with  the  requirements  of 
§  17.32  of  this  chapter.  Minor  deviations 
from  the  requirements  of  §  17.32  of  this 
chapter  that  are  immaterial  under  the 
circumstances  of  a  case  will  not  defeat 
a  finding  of  informed  consent.  Consent 
may  be  expressed  [i.e.,  given  orally  or  in 
writing)  or  implied  under  the 
circumstances  specified  in  §  17.32(b),  as 
in  emergency  situations. 

(2)  Events  not  reasonably  foreseeable. 
Whether  the  proximate  cause  of  a 
veteran's  additional  disability  or  death 
was  an  event  not  reasonably  foreseeable 
is  in  each  claim  to  be  determined  based 
on  what  a  reasonable  health  care 
provider  would  have  foreseen. 

(3)  Training  and  rehabilitation 
services  or  compensated  work  therapy 
program.  To  establish  that  the  provision 
of  training  and  rehabilitation  services  or 
a  GWT  program  proximately  caused  a 
veteran's  additional  disability  or  death, 
it  must  be  shown  that  the  veteran's 
participation  in  an  essential  activity  or 
function  of  the  training,  services,  or 
GWT  program  provided  or  authorized 
by  VA  proximately  caused  the  disability 
or  death.  The  veteran  must  have  been 


participating  in  such  training,  services, 
or  GWr  program  provided  or  authorized 
by  VA  as  part  of  an  approved 
rehabilitation  program  under  38  U.S.G. 
chapter  31  or,  for  claims  received  on  or 
after  November  1,  2000,  as  part  of  a 
GWT  program  under  38  U.S.G.  1718.  It 
need  not  be  shown  that  VA  approved 
that  specific  activity  or  function,  as  long 
as  the  activity  or  function  is  generally 
accepted  as  being  a  necessary 
component  of  the  training,  services,  or 
GWr  program  that  VA  provided  or 
authorized. 

(e)  Department  employees  and 
facilities.  (1)  A  Department  employee  is 
an  individual —  ' 

(i)  Who  is  appointed  by  the 
Department  in  the  civil  service  under 
title  38,  United  States  Code,  or  title  5, 
United  States  Code,  as  an  employee  as 
defined  in  5  U.S.G.  2105; 

(ii)  Who  is  engaged  in  furnishing 
hospital  care,  medical  or  surgical 
treatment,  or  examinations  under 
authority  of  law;  and 

(iii)  Whose  day-to-day  activities  are 
subject  to  supervision  by  the  Secretary 
of  Vetqrans  Affairs. 

(2)  A  Department  facility  is  a  facility 
over  which  the  Secretary  of  Veterans 
Affairs  has  direct  jurisdiction. 

(f)  Activities  that  are  not  hospital 
care,  medical  or  surgical  treatment,  or 
examination  furnished  by  a  Department 
employee  or  in  a  Department  facility. 
The  following  are  not  hospital  care, 
medical  or  surgical  treatment,  or 
examination  furnished  by  a  Department 
employee  or  in  a  Department  facility 
within  the  meaning  of  38  U.S.G.  1151(a): 

(1)  Hospital  care  or  medical  services 
furnished  under  a  contract  made  under 
38  U.S.G.  1703. 

(2)  Nursing  home  care  furnished 
under  38  U.S.C.  1720. 

(3)  Hospital  care  or  medical  services, 
including  examination,  provided  under 
38  U.S.C.  8153  in  a  facility  over  which 
the  Secretary  does  not  have  direct 
jurisdiction. 

(g)  Benefits  payable  under  38  U.S.C. 
1151  for  a  veteran's  death— (D  Death 
before  January  1, 1957.  The  benefit 
payable  under  38  U.S.C.  1151(a)  to  an 
eligible  survivor  for  a  veteran's  death 
occiuring  before  January  1, 1957,  is 
death  compensation.  See  §§  3.5(b)(2) 
and  3.702  for  the  right  to  elect 
dependency  and  indemnity 
compensation. 

(2)  Death  after  December  31,  1956. 
The  benefit  payable  imder  38  U.S.G. 
1151(a)  to  an  eligible  survivor  for  a 
veteran's  death  occurring  after 
December  31, 1956,  is  dependency  and 
indenmity  compensation. 

(Authority:  38  U.S.C.  1151) 
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5.  Section  3.362  is  added  to  read  as 
follows: 

S  3.362    Offsat*  uncter  38  U.S.C.  1151(b)  of 
benefiU  awarded  under  38  U.S.C.  1151(a). 

(a)  Claims  subject  to  this  section.  This 
section  applies  to  claims  received  by  VA 
on  or  after  October  1,  1997.  This 
includes  original  claims  and  claims  to 
reopen  or  otherwise  readjudicate  a 
previous  claim  for  beneHts  under  38 
U.S.C.  1151  or  its  predecessors. 

(b)  Offset  of  veterans'  awards  of 
compensation.  If  a  veteran's  disability  is 
the  basis  of  a  judgment  under  28  U.S.C. 
1346(b)  awarded,  or  a  settlement  or 
compromise  under  28  U.S.C.  2672  or 
2677  entered,  on  or  after  December  1, 
1962.  the  amount  to  be  offset  imder  38 
U.S.C.  1151(b)  from  any  compensation 
awarded  under  38  U.S.C.  1151(a)  is  the 
entire  amount  of  the  veteran's  share  of 
the  judgment,  settlement,  or 
compromise,  including  the  veteran's 
proportional  share  of  attorney  fees. 

(c)  Offset  of  survivors'  awards  of 
dependency  and  indemnity 
compensation.  If  a  veteran's  death  is  the 
basis  of  a  judgment  under  28  U.S.C. 
1346(b)  awarded,  or  a  settlement  or 
compromise  under  28  U.S.C.  2672  or 
2677  entered,  on  or  after  December  1. 
1962.  the  amount  to  be  offset  under  38 
U.S.C.  1151(b)  from  any  dependency 
and  indemnity  compensation  awarded 
under  38  U.S.C.  1151(a)  to  a  survivor  is 
only  the  amount  of  the  judgment, 
settlement,  or  compromise  representing 
damages  for  the  veteran's  death  the 
survivor  receives  in  an  individual 
capacity  or  as  distribution  from  the     • 
decedent  veteran's  estate  of  sums 
included  in  the  judgment,  settlement,  or 
compromise  to  compensate  for  harm 
suffered  by  the  survivor,  plus  the 
survivor's  proportional  share  of  attorney 
fees. 

(d)  Offset  of  structured  settlements. 
This  paragraph  applies  if  a  veteran's 
disability  or  death  is  the  basis  of  a 
structured  settlement  or  structured 
compromise  under  28  U.S.C.  2672  or 
2677  entered  on  or  after  December  1 . 
1962. 

(1)  The  amount  to  be  offset.  The 
amount  to  be  offset  under  38  U.S.C. 
1151(b)  from  benefits  awarded  under  38 
U.S.C.  1151(ai  is  the  veteran's  or 
survivor's  proportional  share  of  the  cost 
to  the  United  States  of  the  settlement  or 
compromise,  including  the  veteran's  or 
survivor's  proportional  share  of  attorney 
fees. 

(2)  When  the  offset  begins.  The  offset 
of  benefits  awarded  under  38  U.S.C. 
1151(a)  begins  the  first  month  after  the 
structured  settlement  or  structured 
compromise  has  become  final  that  such 
beneftts  would  otherwise  be  paid. 


(Authority:  38  U.S.C.  1151) 

6.  Section  3.363  is  added  to  read  as 
follows: 

S  3.363    Bar  to  benefits  under  38  U.S.C. 
1151. 

(a)  Claims  subject  to  this  section.  This 
section  applies  to  claims  received  by  VA 
on  or  after  October  1, 1997.  This 
includes  original  claims  and  claims  to 
reopen  or  otherwise  readjudicate  a 
previous  claim  for  beneftts  under  38 
U.S.C.  1151  or  its  predecessors. 

(b)  Administrative  award, 
compromises,  or  settlements,  or 
judgments  that  bar  benefits  under  38 
U.S.C.  1151.  If  a  veteran's  disability  or 
death  was  the  basis  of  an  administrative 
award  under  28  U.S.C.  1346(b)  made,  or 
a  settlement  or  compromise  under  28 
U.S.C.  2672  or  2677  finalized,  before 
December  1,  1962,  VA  may  not  award 
benefits  under  38  U.S.C.  1151  for  any 
period  after  such  award,  settlement,  or 
compromise  was  made  or  became  final. 
If  a  veteran's  disability  or  death  was  the 
basis  of  a  judgment  that  became  final 
before  December  1,  1962,  VA  may  award 
benefits  under  38  U.S.C.  1151  for  the 
disability  or  death  unless  the  terms  of 
the  judgment  provide  otherwise. 

(Authority:  38  U.S.C.  11.51) 

7.  In  §  3.400,  the  section  heading  of 
paragraph  (i)  is  revised  to  read  as 
follows: 

§3.400    General. 

***** 

(i)  Disability  or  death  due  to 
hospitalization,  etc.  (38  U.S.C.  5110(c). 
(d);  Public  Law  87-825;  §§3.358.  3.361. 
and  3.800).*    *    * 

§3.708    [Amended] 

8.  Section  3.708.  paragraph  (a)(4)  is 
amended  by  removing  "or  training." 
and  adding,  in  its  place,  "or  hospital 
care,  training,  or  compensated  work 
therapy  program.  See  §§  3.358  and 
3.361   " 

9.  Section  3.800  is  amended  by 
adding  introductory  text  to  read  as 
follows: 

§  3.800    Disability  or  death  due  to 
hospitalization,  etc. 

This  section  applies  to  claims 
received  by  VA  before  October  1,  1997. 
For  claims  received  by  VA  on  or  after 
October  1,  1997,  see  §§  3.362  and  3.363. 

***** 

10.  In  §  3.807,  the  last  sentence  of 
paragraph  (c)  is  amended  by  removing 
"§  3.800"  and  adding,  in  its  place, 

"§§3.358.3.361". 

***** 

IFR  D(k:.  02-312.50  Filed  12-11-02;  8:45  am] 
BILIJNG  CODE  S320-01-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-059-200206(b);  FRL-7420-1] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revisions  to  the 
Alabama  Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  proposing  to  approve 
revisions  to  the  Alabama  Department  of 
Environmental  Management's  nitrogen 
oxides  budget  and  allowance  trading 
program  submitted  on  September  13. 
2002.  by  the  State  of  Alabama.  These 
revisions  are  designed  to  provide  greater 
flexibility  to  reward  sources  that 
achieve  quantifiable  reductions  ahead  of 
the  compliance  deadline  by  allowing 
sources  to  request  credit  for  early 
reductions  obtained  during  the  2001 
control  period. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  13,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Sean  Lakeman,  at  the 
EPA  Regional  Office  listed  below.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Copies  of  the  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 

U.S.  Environmental  Protection 
Agency,  Region  4.  Atlanta  Federal 
Center,  Air,  Pesticides,  and  Toxics 
Management  Division.  61  Forsyth 
Street,  Atlanta,  Georgia  30303-8960. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman;  Regulatory  Development 
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Section:  Air  Planning  Branch;  Air, 
Pesticides  and  Toxics  Management 
Division;  U.S.  Environmental  Protection 
Agency  Region  4;  61  Forsyth  Street, 
SW.;  Atlanta.  Georgia  30303-8960.  Mr. 
Lakeman  can  also  be  reached  by  phone 
at  (404)  562-9043  or  by  electronic  mail 
at  lakeman.sean@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rides  Section  of  this  Federal 
ter. 


Dated:  November  26.  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
(FR  Doc.  02-31236  Filed  12-11-02;  8:45  am] 
■tuma  cooe  6660-40-p 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  23 

[DodMt  No.  OST-2002-13977;  Notice  No. 

11 

RtN  2105-AO21 

Participation  by  Disadvantaged 
Business  Enterprises  in  Airport 
Concessions 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Currently,  the  size  standard 
for  most  types  of  businesses  seeking  to 
participate  as  disadvantaged  business 
enterprises  (DBEs)  in  airport 
concessions  is  $30  million  in  annual 
gross  receipts.  This  NPRM  seeks 
comment  on  a  suggestion  that  the 
Department  has  received  to  adjust  this 
size  standard  to  take  into  account  the 
varying  amounts  of  concession  fees  that 
different  types  of  businesses  typically 
pay  to  airports. 

DATES:  Comments  should  be  received  by 
January  27.  2003.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Attn:  Docket  No.  OST- 
2002-13977.  Department  of 
Transportation.  400  7th  Street,  SW.. 
Room  PL401,  Washington  DC.  20590. 
Persons  wishing  their  comments  to  be 
acknowledged  should  enclose  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 


date  stamp  the  postcard  and  return  it  to 
the  sender.  Conunents  may  be  reviewed 
at  the  above  address  from  9  a.m.  th^'ough 
5:30  p.m.  Monday  through  Friday. 
Commenters  may  also  submit  their 
comments  electronically.  Instructions 
for  electronic  submission  may  be  found 
at  the  following  web  address:  http:// 
dms.dot.gov/submit/.  The  public  may 
also  review  docketed  comments 
electronically.  The  following  web 
address  provides  instructions  and 
access  to  the  DOT  electronic  docket: 
http://dms.dot.gov/search/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
Room  10424,  Washington.  DC  20590. 
phone  numbers  (202)  366-9310  (voice), 
(202)  366-9313  (fax),  (202)  755-7687 
(TDD),  bob.ashby®ost.dot.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION:  The  small 
business  size  standard  for  businesses 
seeking  to  participate  as  DEE  airport 
concessionaires  is  generally  $30  million 
in  annual  gross  receipts,  averaged  over 
three  years  ($40  million  for  car  rental 
companies).*  The  Department  has 
received  correspondence  from  an  airport 
advertising  firm  and  its  legal 
representative  requesting  a  change  in 
this  size  standard.  The  Department  is 
treating  this  correspondence  as  a 
petition  for  rulemaking  under  49  CFR 
§  5.11.  We  are  granting  the  petition  by 
presenting  for  public  comment  a 
proposal  based  on  the  petitioners' 
submissions. 

The  case  petitioners  make  for 
adjusting  the  size  standard  is  essentially 
that  different  types  of  concession 
businesses  t3rpically  pay  widely 
different  concession  fees  to  airports.  For 
example,  according  to  data  selected 
from  a  2000-2001  survey  by  the 
American  Association  of  Airport 
Executives  (AAAE)  of  charges  made  by 
large  U.S.  airports,  food  and  beverage 
concessionaires  paid  an  average  of  15.2 
percent  of  their  gross  revenues  in  fees, 
compared  to  20.4  percent  for  retail 
stores.  10  percent  for  on-airport  car 
rental  companies.  7.6  percent  for  off- 
airport  car  rental  companies,  and  56.3 
percent  for  airport  advertising 
companies. 


'  There  are  also  two  size  standards  that  are  not 
based  on  gross  receipts  at  all:  banks  (SlOO  million 
in  total  assets),  and  pay  telephone  providers  (ISOO 
employees).  This  NPRM  does  not  propose  or  seek 
comments  on  these  two  size  standards. 


As  a  result,  the  subitaission  suggests, 
airport  advertisers  are  hampered  in  their 
ability  to  grow,  or  to  retain  DBE  status, 
compared  to  other  types  of  businesses. 
That  is,  applying  the  $30  million  size 
standard  across  the  board  results  in  an 
airport  advertiser  that  wants  to  retain 
DBE  status  being  confined  to 
considerably  lower  revenues,  net  of 
airport  concession  fees,  than  a 
restaurant  or  retail  store.  This  disparity 
raises  some  concerns  about  the  equity  of 
an  across-the-board  gross  receipts-based 
standard. 

Another  way  of  stating  the  issue  is 
that  the  submission  from  the  advertising 
firm  and  its  legal  representative  raises 
the  question  about  whether  a  gross 
receipts-based  size  standard  is  a  fair 
approach  to  determining  a  size  standard 
for  concessionaires  at  all.  Arguably,  it 
might  be  fairer  to  base  all  size  standards 
in  the  concessions  area  on  receipts  net 
of  airport  concession  fees  paid  to 
airports. 

The  Department  has  authority  to  set 
its  own  DBE  size  standards  in  the 
airport  concessions  area.  In  this  respect, 
the  concessions  DBE  program  differs 
from  the  DBE  program  for  Federally- 
assisted  contracting,  which  by  statute  is 
tied  to  the  Small  Business 
Administration's  gross  receipts-based 
standards.  All  airport  concessionaires 
pay  some  variety  of  lease  or  concession 
fee  to  airports,  which  suggests  that  it 
could  be  reasonable  to  establish  a  size 
standard  that  takes  the  variation  in  these 
fees  into  account. 

Consequently,  the  Department  is 
seeking  comment  on  a  proposal  to 
change  the  basis  for  its  concessionaire 
size  standards.  Under  this  proposal,  the 
Department  would  establish  a  baseline 
that  would  be  the  same  for  all  types  of 
concession  businesses.  The  size 
standard  would  then  be  set  at  a  level  of 
gross  receipts  that  would  pennit  each 
type  of  concession  to  retain  that 
baseline  amount,  after  lease  or 
concession  fees  typical  for  its  type  of 
business  had  been  deducted. 

For  example,  suppose  the  baseline 
amount  were  $30  million  ($40  million 
in  the  case  of  car  rental  companies), 
paralleling  the  current  gross  receipts 
size  standards.  To  retain  $30  million  or 
$40  million,  as  applicable,  after 
deducting  average  concession  fees, 
certain  types  of  concession  businesses 
would  have  to  have  the  following  gross 
receipt  size  standards: 
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Average  % 

of  receipts  in 

fees 


Food  and  Beverage  .... 

Retail  Stores  

Car  Rental  (on-airport) 
Car  rental  (off-airport)  . 
Advertising  , 


Gross 
receipts 

size 
standard 


$35,377,358 
37,688,442 
44  444  444 

43!290!043 
68.649.885 


Using  $30  or  $40  million  as  the 
baseline  amount  has  the  effect  of 
increasing  the  size  standards  in  all 
categories.  The  Department  seeks 
comment  on  whether  doing  so  is 
advisable. 

A  second  way  of  establishing  the 
baseline,  based  in  part  on  ideas  in  the 
petitioners'  submissions,  would  use  the 
average  percentage  of  receipts  paid  by 
all  categories  of  concessions  to  reduce 


the  baseline  amount.  The  average 
percentage  of  gross  receipts  paid  to 
airports  as  concession  fees  across  the 
hve  business  categories  fees  is  21.9 
percent.  If  we  reduced  the  existing 
baselines  by  21.9  percent,  the  baseline 
figure  would  be  $232.43  million  for 
most  concessions  and  $31.24  million  for 
car  rental  companies.  An  average  tjrpe  of 
concession  business  with  gross  receipts 
of  $30  million  or  $40  million, 


respectively,  would  retain  this  amount 
after  concession  fees  were  deducted. 

We  would  then  calculate  the  amount 
of  gross  receipts  each  type  of  business 
would  need  in  order  to  retain  $23.43 
million  or  $31.24  million  after  paying 
the  concession  fees  typical  for  its 
category.  The  following  table  displays 
the  adjusted  size  standards  that  result 
h-om  this  calculation: 


Option  2 


Food  and  Beverage  ... 

Retail  Stores  

Car  Rental  (on-airport) 
Car  rental  (off-airport) 
Advertising 


Average  % 

of  receipts 

in  fees 


Gross 
receipts 

size 
starKJard 


$27,629,716 
29,434.673 
34,911,111 
41,105,263 
53,615,560 


This  approach,  white  equalizing  the 
position  of  the  five  categories  of 
businesses  with  respect  to  receipts  net 
of  concession  fees,  reduces  the  size 
standards  in  three  of  the  five  categories. 
The  Department  seeks  comment  on 
whether,  if  this  approach  is  taken,  there 
should  be  a  "grandfather"  provision  that 
would  result  in  no  reduction  in  the 
actual  size  standard  for  any  business 
category  (e.g.,  the  standard  for  food  and 
beverage  and  retail  concessions  would 
remain  at  $30  million). 

Of  the  types  of  concessions  currently 
listed  in  Appendix  A  to  Part  23.  four 
appear  to  fit  in  the  food  and  beverage 
category  and  nine  in  the  retail  store 
category.  Advertising  and  car  rental 
companies  each  have  their  own 
category.  Thirteen  app>ear  to  fit  into  a 
category  that  might  be  called  "services" 
(e.g.,  insurance,  shoe  shine  and  barber/ 
beauty  shops,  parking,  hotels,  vending 
machines).  The  data  from  the  AAAE 
siuvey  provided  by  the  petitioner  do  not 
appear  to  include  data  on  businesses  of 
this  type,  and  the  Department  seeks 
information,  from  AAAE  or  other 
sources,  about  the  concession  fees  that 
these  types  of  concessions  typically  pay. 
The  Department  also  seeks  information 
on  the  number  of  airports  that  have 
advertising  concessions  and  the  relative 
sizes  of  these  concessionaires. 


While  the  Department  is  willing  to 
consider  changing  its  DBE  concession 
size  standards,  the  Department  has  not 
yet  decided  whether  to  proceed  with  a 
final  rule  along  these  lines.  The 
Department  seeks  comment  on  whether 
we  should  alter  the  size  standards  and, 
if  so,  whether  the  data  and  reasoning 
underlying  the  proposal  are  sound.  The 
Department  also  seeks  comments 
suggesting  other  alternatives. 

We  would  also  point  out  that  the 
Department  is  working  to  finalize  a 
pending  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  to 
revise  the  entire  E)OT  regulation  (49 
CFR  part  23)  concerning  the  airport 
concessions  DBE  program  (65  FR  54454, 
September  8.  2000).  In  the  context  of 
considering  this  SNPRM  and  comments 
to  it,  the  Department  is  reviewing  the 
issue  of  whether  a  company  in  the 
business  of  placing  advertising  in  an 
airport  terminal  on  behalf  of  others, 
without  offices  on  the  .airport,  should  be 
considered  a  concession  for  purposes  of 
the  DBE  program.  The  decision  on  this 
issue  will  be  made  as  part  of  the  final 
rule  resulting  ht)m  the  SNPRM.  In 
seeking  comments  on  the  size  standards 
issue  in  today's  notice,  the  Department 
is  not  presupposing  an  answer  to  the 
question  of  whether  advertising 
businesses  of  this  kind  ultimately  will 


be  included  in  the  DBE  concessions 
program.  The  Department  anticipates 
responding  to  comments  on  today's 
NPRM  in  the  final  rule  document  for 
overall  revision  to  part  23. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866 

This  rule  is  not  a  significant  rule 
under  Executive  Order  12866.  Nor  is  it 
significant  under  the  Department's 
Rulemaking  Policies  and  Procedures, 
because  it  proposes  relatively  modest 
adjustments  to  the  size  standards  for 
firms  participating  in  an  existing 
program. 

Regulatory  Flexibility  Act 

The  DBE  program  is  aimed  at 
improving  contracting  opportunities  for 
small  businesses  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  in  airport 
concessions.  Virtually  all  the  businesses 
it  affects  are  small  entities.  There  is  no 
doubt  that  a  DBE  rule  always  affects  a 
substantial  number  of  small  entities. 

Nevertheless,  the  Department  certifies 
that,  if  adopted,  this  proposed  rule 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  these 
entities.  By  making  the  size  standards 
for  concessionaires  more  equitable,  bom 
the  perspective  of  receipts  net  of 
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concession  fees,  it  is  intended  to  make 
eligibility  standards  fairer.  To  the  extent 
that  it  increases  or  decreases  size 
standards  for  certain  firms,  it  may  affect 
the  potential  eligibility  of  certain 
individual  firms.  However,  we  do  not 
believe  that  these  changes  will  affect  a 
large  number  of  firms  or  overall  DBE 
participation  in  airport  concessions. 

Papenvork  Reduction  Act 

This  NPRM  does  not  contain 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act. 

Fedemlism 

The  rule  does  not  have  sufficient 
Federalism  impacts  to  warrant  the 
preparation  of  a  Federalism  assessment. 
While  the  rule  concerns  the  activities  of 
state  and  local  governments  in  DOT 
financial  assistance  programs,  the  rule 
does  not  significantly  alter  the  role  of 
state  and  local  governments  vis-a-vis 
DOT  from  the  present  part  23. 

List  of  Subjects  in  49  CFR  Part  23 

Administrative  practice  and 
procedure,  Airports,  Civil  rights. 
Concessions,  Government  Contracts, 
Grant  programs — transportation. 
Minority  business.  Reporting  and 
recordkeeping  requirements. 

Issued  this  26th  day  of  November  2002,  at 
Washington,  DC. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 
[FR  Doc.  02-31338  Filed  12-11-02;  8:45  am] 

BILUNO  CODE  4910-62-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Doctot  No.  020424095-2095-01, 1.D. 
032801 B] 

RIN0648-AP25 

Fishing  Capacity  Reduction  Program 
for  the  Crab  Species  Covered  by  the 
Fishery  Management  Plan  for  the 
Bering  Sea/Aleutian  Islands  King  and 
Tanner  Crabs 

agency:  National  Marine  Fisheries 

Service,  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  proposes 
regulations  for  a  fishing  capacity 
reduction  program  in  the  fishery  for  the 
crab  species  managed  under  the  Bering 


Sea/ Aleutian  Islands  King  and  Tanner 
Crabs  Fishery  Management  Plan.  This 
proposed  rule  would  establish  a 
program  to  reduce  excess  capacity  and 
promote  economic  efficiency  in  the  crab 
fishery.  It  is  put  forth  under  both  special 
legislation  and  existing  NMFS 
regulations  governing  fishing  capacity 
reduction  programs.  The  program's 
objectives  include:  increasing  harvesting 
productivity  for  post-reduction 
fishermen  (i.e.,  those  harvesters 
remaining  in  the  fishery  after  capacity  is 
reduced),  helping  conserve  and  manage 
fishery  resources,  and  encouraging 
rationalization  of  harvesting  effort. 
Participation  in  the  program  would  be 
voluntary;  and  payments  would  be 
made  for  withdrawing  vessels  from 
fishing,  revoking  fishing  licenses,  and 
surrendering  fishing  histories.  NMFS 
would  finance  the  program's  $100 
million  cost  with  a  30-year  loan  to  be 
repaid  by  post-reduction  fishermen. 
DATES:  NMFS  must  receive  comments 
by  January  27.  2003.  , 

ADDRESSES:  Mail  or  fax  written 
comments  about  this  proposed  rule  to 
Michael  L.  Grable.  The  mailing  address 
is:  Michael  L.  Grable,  Chief,  Financial 
Services  Division.  National  Marine 
Fisheries  Service.  1315  East- West 
Highway,  Silver  Spring.  MD  20910- 
3282.  The  fax  number  is  (301)  713- 
1306.  NMFS  will  not  accept  e-mail  or 
internet  comments. 

If  a  comment  involves  any  aspect  of 
the  proposed  rule's  collection  of 
information  requirements,  send  the 
comment  both  to  Michael  L.  Grable  and 
to  the  National  Oceanic  and 
Atmospheric  Administration  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503.  Anyone  may  obtain,  from 
Michael  L.  Grable,  the  Environmental 
Assessment,  Regulatory  Impact  Review, 
and  Initial  Regulatory  Flexibility 
Analysis  for  this  proposed  rule. 

Anyone  wishing  to  contact  the 
Restricted  Access  Management  Program 
(which  issues  crab  species  fishing 
licenses)  may  do  so  at  this  address: 
Restricted  Access  Management  Program, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Jimeau  Alaska  99802-1668. 
The  fax  number  is  (907)  586-7354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Grable.(30l)713-2390. 
SUPPLEMENTARY  INFORMATION: 

Statutory  and  Regulatory  Background 

The  Consohdated  Appropriations  Act 
2001  (Pub.  L.  106-554,  section  144} 
directed  the  Secretary  of  Commerce  to' 
establish  a  $100  million  fishing  capacity 
reduction  program  (crab  program)  in  the 


Bering  Sea/Aleutian  Islands  king  and 
Teuiner  crab  fishery.  Subsequently,  that 
law  was  amended  twice  (Pub.  L.  107- 
20,  section  2201;  and  Pub.  L.  107-117, 
section  205)  to  further  clarify  the  pool 
of  vessels  eligible  to  participate  in  the 
crab  fishery,  and  change  the  crab 
program's  funding  from  a  $50  million 
appropriation  and  a  $50  million  loan  to 
a  $100  million  loan  (reduction  loan). 
NMFS  authority  to  make  this  loan 
resides  in  sections  1111  and  1112  of  the 
Merchant  Marine  Act,  1936  (46  App. 
U.S.C.  1279f  and  1279g)(MMA)(TiUe 
XI). 

The  Fishery  Management  Plan  for 
Bering  Sea/ Aleutian  Islands  King  and 
Tanner  Crabs  (crab  FMP)  was  developed 
by  the  North  Pacific  Fishery 
Management  Council  and  approved  and 
implemented  by  NMFS  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  se<7.)(MSA).  The  Council 
also  developed  Amendment  10  to  the 
crab  FMP  which  further  defined  the 
eligibility  criteria  for  crab  license 
limitation  program  (LLP)  licenses. 
Regulations  implementing  the  crab  FMP 
govern  management  of  this  fishery. 

Fishing  capacity  reduction  programs, 
generally,  are  governed  by  subpart  L  to 
50  CFR  part  600,  a  framework  rule 
promulgated  pursuant  to  section  312  of 
the  MSA  (16  U.S.C.  1861a(b)-(e)).  NMFS 
proposes  this  rule  as  a  new  §  600.1018 
appearing  immediately  after  the 
framework  rule's  last  existing  section. 

Primary  Statutory  Obiective 

Section  144  established  the  crab 
program's  primary  objective  as  reducing 
"the  fishing  capacity  in  the  BSAI  crab 
fisheries  by  permanently  reducing  the 
number  of  license  limitation  program 
crab  licenses  . . . ." 

Key  Steps 

The  proposed  crab  program  is 
complicated  and  the  following  listing  of 
key  steps  is  intended  to  facilitate 
understanding  by  the  public.  NMFS 
would: 

(a)  Propose  the  regulations; 

(b)  Publish  final  regulations; 

(c)  Invite  crab  program  bids; 

(d)  Receive  and  tally  the  bids; 

(e)  Accept  the  bids; 

(f)  Conduct  a  referendiun  on  the 
results  of  the  bidding; 

(g)  Notify  referendum  voters  and 
accepted  bidders  of  the  referendum 
results; 

(h)  Make  reduction  payments  under 
reduction  contracts;  and 

(i)  Collect  reduction  loan  repayment 
fees. 

Note:  Any  time  the  word  "we"  is  used 
in  this  document,  it  refers  to  NMFS. 
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I.  Crab  Program  Overview 

$100  million  would  be  available  to 
pay  crab  license  holders  to  relinquish 
their  crab  fishing  capacity.  NMFS  would 
issue  an  invitation  to  bid  for  reduction 
payments  totaling  up  to  $100  million. 
Qualifying  crab  license  holders  who 
wanted  to  relinquish  their  crab  fishing 
capacity  would  choose  the  dollar 
amounts  for  which  they  were  willing  to 
do  so.  They  would  then  bid  in  a  reverse 
auction  by  offering  to  relinquish  their 
crab  fishing  capacity  in  return  for 
reduction  payments  equal  to  their  bid 
amounts. 

NMFS  would  express  each  bid 
amount  as  a  percentage  of  the  value  of 
each  bidder's  crab  harvests  during  a 
certain  period.  NMFS  would  use  this 
percentage  to  determine  which  bids  to 
accept.  NMFS  would  first  accept  the  bid 
with  the  lowest  percentage,  and  then 
successively  accept  each  bid  with  the 
next  lowest  percentage  until  the  entire 
$100  million  had  been  paid  out  or  there 
were  no  further  bids  to  accept.  Bid 
acceptances  would  create  irrevocable 
reduction  contracts  between  the  United 
States  and  the  accepted  bidders,  subject 
only  to  a  referendum  approving  a  post- 
reduction crab  landing  fee  for  repaying 
the  reduction  loan. 

After  determining  how  much  of  the 
prospective  reduction  loan  each  of  the 
crab  area/species  endorsement  fisheries 
would  have  to  repay,  NMFS  would  hold 
a  referendum  in  which  qualifying  crab 
license  holders  vote  to  approve  or 
disapprove  the  landing  fee.  If  at  least 
two  thirds  of  the  votes  cast  were  in  favor 
of  the  fee,  the  referendum  would  be 
successful,  and  the  fee  would  be 
approved. 

After  a  successful  referendum,  NMFS 
would  make  the  reduction  payments  to 
the  accepted  bidders  and  finalize  the 
relinquishment  of  their  crab  fishing 
capacity-  Post-reduction  harvesters 
would  pay  a  fee  up  to  5%  of  the  value 
of  their  future  crab  landings.  Persons 
who  must,  under  the  State  of  Alaska's 
reporting  requirements,  complete  and 
file  fish  tickets  for  harvested  crab  would 
collect  the  fee  and  forward  all  fee 
revenue  to  NMFS.  The  fee  revenue  is 
applied  to  repaying  the  30-year 
reduction  loan. 

The  reduction  loan's  original 
principal  amount  would  be  the  total  of 
all  reduction  payments.  The  reduction 
loan's  interest  rate  would  be  2  percent 
higher  than  the  rate  at  which  NMFS 
would  pay  interest  on  the  money  it 
borrowed  from  the  U.S.  Treasury  to 
make  reduction  payments.  The 
reduction  loan's  interest  rate  would  be 
fixed,  and  its  term  would  be  30  years. 
There  would  be  no  prepayment  penalty. 


n.  Program  Specifics 

A.  Reduction  Component  Requirements 

Each  crab  program  bidder  would  offer 
to  relinquish  these  reduction 
components: 

1.  A  non-interim  crab  LLP  license 
issued  under  50  CFR  679.4(k)(5)  (crab 
reduction  permit); 

2.  The  fishing  history  that  gave  rise  to 
the  crab  license  (crab  reduction  history); 

3.  Any  non-crab  fishing  license  or 
permit  derived  from  the  reduction 
vessel's  fishing  history  (non-crab 
reduction  permit); 

4.  The  fishing  history  that  gave  rise  to 
the  non-crab  reduction  permit  (non-crab 
reduction  history); 

5.  Every  other  worldwide  fishing 
privilege  (reduction  vessel  privilege)  of 
the  crab  fishing  vessel  whose  fishing 
history  gave  rise  to  the  crab  reduction 
permit  (reduction  vessel);  and 

6.  Every  other  claim  associated  with 
the  reduction  components  that  could 
qualify  anyone  for  any  present  or  future 
limited  access  system  fishing  license  or 
permit  in  any  U.S.  fishery  (reduction 
claim).  The  reduction  claim  would 
include  any  harvesting  privilege  or 
quota  allocation  under  any  present  or 
future  individual  fishing  quota  system. 

Crab  Reduction  Permit  Requirements 

The  crab  reduction  permit  that  each 
bid  offers  would  have  to  be  a  crab 
license  that  is  non-interim  at  the  time  of 
bidding.  The  crab  reduction  permit 
would  have  to  be  endorsed  for  one  or 
more  of  the  six  crab  area/species 
endorsements  other  them  the  area/ 
species  endorsement  for  Norton  Soimd 
red  king  and  blue  king  crab  (Norton 
Sound  fishery).  A  permit  endorsement 
allows  fishing  for  a  specific  species  of 
king  or  Tanner  crab  in  specific 
geographical  areas  in  the  crab  fishery. 
Although  the  reduction  permit  may  be 
endorsed  for  the  Norton  Sound  fishery, 
reduction  permits  endorsed  solely  for 
the  Norton  Sound  fishery  may  not  be 
included  in  a  bid  because  only  the  six 
reduction  endorsement  fisheries 
constitute  the  reduction  fishery. 

With  two  exceptions,  the  crab 
reduction  permit  must  have  been 
derived  from  the  fishing  history  accrued 
on  the  reduction  vessel  during  the 
general  qualification  period  (GQP), 
endorsement  qualification  period  (EQP), 
and  recent  participation  period  (RPP). 
The  GQP,  EQP,  and  RPP  are  the  time 
periods  used  under  the  license 
limitation  program  to  determine  license 
eligibility  on  the  basis  of  catch  history. 
The  existing  NMFS  regulations 
implementing  Amendment  10  to  the 
crab  FMP  require  that  the  crab  fishing 


history  giving  rise  to  a  crab  license  be 
earned  on  a  single  crab  fishing  vessel. 

The  first  exception  provided  in  (50 
CFR  679.4(k)(5)(iii)(B)(3))  applies  to 
persons  whose  vessel  was  used  to  meet 
the  GQP  and  EQP  crab  harvest 
requirement  but  could  not  be  used  to 
meet  the  RPP  crab  harvest  requirement 
because  the  vessel  had  been  lost  or 
destroyed  and  was  unavailable  during 
the  RPP.  In  this  case,  persons  may  meet 
the  RPP  requirement  by  making  a 
documented  harvest  of  crab  at  any  time 
during  the  period  after  a  vessel  was  lost 
or  destroyed  through  January  1 ,  2000. 

Anyone  making  such  a  documented 
crab  harvest  could  have  used  either  a 
vessel  salvaged  and  returned  to  service 
after  the  RPP,  or  a  different  vessel.  If  the 
documented  harvest  was  made  from  a 
salvaged  vessel,  (1)  the  salvaged  vessel 
would  be  the  reduction  vessel  and  (2) 
the  crab  reduction  history  would  be  the 
salvaged  vessel's  documented  harvest  of 
crab.  If  made  from  a  different  vessel, 
however,  (1)  the  reduction  vessel  would 
be  the  different  vessel  and  (2)  the  crab 
reduction  history  would  be  the  total  of 
the  lost  or  destroyed  vessel's 
documented  harvest  of  crab  through  the 
date  of  the  vessel's  loss  or  destruction 
plus  the  different  vessel's  documented 
harvest  of  crab  after  that  date. 

The  second  exception  provided  for  in 
(50  CFR  679.4(k)(5)(iv))  applies  to 
persons  (1)  whose  vessel  made  a 
documented  harvest  of  crab  during  the 
RPP  period  (January  1, 1996,  through 
February  7,  1998),  and  (2)  who  obtained 
a  different  vessel's  crab  fishing  history 
which  met  the  GQP  and  EQP 
documented  crab  harvest  requirements 
or — by  8:36  A.M.,  Pacific  standard  time, 
on  October  10,  1998 — entered  into  a 
contract  to  do  so. 

In  this  case,  (1)  the  reduction  vessel 
would  be  the  vessel  from  which  the 
documented  crab  harvest  was  made 
during  the  RPP  and  (2)  the  crab 
reduction  history  would  be  the  total  of 
that  vessel's  documented  harvest  of  crab 
after  December  31,  1994  (i.e.,  the  date 
on  which  the  EQP  ended),  plus  the 
acquired  documented  harvest  of  crab 
through  December  31,  1994. 

Crab  Reduction  History  Requirements 

The  crab  reduction  history  would 
have  to  be  the  complete  crab  fishing 
history  of  the  reduction  vessel, 
including  the  crab  fishing  history  during 
the  GQP,  EQP,  and  RPP  that  gave  rise 
to  the  crab  reduction  permit. 

Non-Crab  Reduction  Permit 
Requirements 

The  non-crab  reduction  permit  offered 
would  be  any  fishing  license  or  permit 
for  any  species  other  than  crab  (1)  that 
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was  derived  from  the  fishing  history  of 
the  bidder's  reduction  vessel,  and  (2) 
held  on  the  date  that  this  rule  is 
effective. 

Non-crab  Reduction  History 
Requirements 

The  non-crab  reduction  history 
offered  would  be  the  complete  fishing 
history  of  the  reduction  vessel  that  gave 
rise  to  any  non-crab  reduction  permit. 

Reduction  Vessel  Privilege 
Requirements 

The  reduction  vessel  privilege  offered 
would  have  to  include: 

1.  The  reduction  vessel's  fisheries 
trade  endorsement  under  the  Merchant 
Marine  Act,  1936  (46  U.S.C.A.  12108); 

2.  The  reduction  vessel's  qualification 
for  any  present  or  future  U.S. 
Government  approval  under  section 
(9)(c)(2)  of  the  Shipping  Act,  1916  (46 
U.S.C.  App.  808(c)(2))  for  placement 
imder  foreign  registry  or  operation 
under  the  authority  of  a  foreign  country; 
and 

3.  Any  other  privilege  to  ever  use  the 
reduction  vessel  to  fish  anywhere  in  the 
world. 

The  reduction  vessel  in  each  bid 
would  have  to  be  in  existence  at  the 
time  of  bidding. 

B.  Qualifying  Bidders  and  Co-Bidders 

The  persons  qualified  to  bid  for 
reduction  payments  (qualifying  bidders) 
would  be  the  holders  of  record  of  the 
crab  reduction  permits. 

NMFS  regulations  do  not,  however, 
require  crab  license  holders  either  to 
own  the  crab  fishing  vessels  used  with 
their  crab  licenses  or  to  retain  the 
'  vessels'  crab  fishing  histories. 
Theoretically  the  licenses,  vessels,  and 
histories  can  be  conveyed 
independently  of  each  other;  and 
different  persons  may  own,  hold,  or 
retain  them.  Consequently,  it  is  possible 
that  some  bidders  may  not  own  the 
reduction  vessels,  hold  the  non-crab 
reduction  permits,  or  retain  either  the 
crab  or  non-crab  reduction  histories  that 
this  proposed  action  would  require  bids 
to  offer.  By  making  provision  for  co- 
bidders  who  own  or  hold  some  of  the 
required  reduction  components,  this 
proposed  rule  would  accommodate 
these  circumstances. 

If  the  qualifying  bidder  ovtmed,  held, 
or  retained  at  the  time  of  bidding  each 
of  the  reduction  components,  the 
qualifying  bidder  would  bid  alone  (i.e., 
there  would  be  no  co-bidder). 

If,  however,  a  person  other  than  the 
qualifying  bidder  owned  or  held  at  the 
time  of  bidding  either  the  required 
reduction  vessel  or  the  required  non- 
crab  reduction  permit,  that  person  could 


be  a  co-bidder.  In  this  case,  the 
qualifying  bidder  and  the  co-bidder 
would  bid  together. 

The  proposed  rule  would  not, 
however,  allow  a  co-bidder  for  the  crab 
reduction  permit  or  for  the  crab  or  non- 
crab  reduction  histories. 

In  siunmary: 

1.  A  qualifying  bidder  bidding  alone 
would  have  to  own,  hold,  or  retain  all 
of  the  bid's  reduction  components; 

2.  A  co-bidder  bidding  together  with 
a  qualifying  bidder  could  own  or  hold 
only  the  bid's  reduction  vessel  or  non- 
crab  reduction  permit;  and 

3.  A  qualifying  bidder  bidding 
together  with  a  co-bidder  would  still 
have  to  hold  or  retain  the  bid's  crab 
reduction  permit  and  the  bid's  crab  and 
non-crab  reduction  histories. 

C.  Qualifying  Referendum  Voters 

The  persons  qualified  to  vote  in  the 
crab  program  fee  referendum  (qualifying 
voters)  would  be  the  holders  of  record 
at  the  time  of  voting  of  either  interim  or 
non-interim  crab  licenses  endorsed  for 
one  or  more  of  the  reduction 
endorsement  fisheries.  The  crab  licenses 
could  also  be  endorsed  for  the  Norton 
Sound  fishery,  but  no  person  whose 
license  was  endorsed  solely  for  the 
Norton  Sound  fishery  could  be  a 
qualifying  voter. 

D.  Summary  of  How  Cmb  Licenses   . 
Qualify  Bidders  and  Voters 

Each  person  who  is  the  record  holder 
of  a  non-interim  crab  license  endorsed 
for  one  or  more  reduction  endorsement 
fisheries  would  be  both  a  qu:  Ufying 
bidder  and  a  qualifying  voter.  Each  such 
person  could  bid  and  vote.  For  bidding 
piuposes,  however,  the  person's  crab 
license  would  also  have  to  meet  the 
reduction  crab  permit  requirements. 

Each  person  who  is  the  record  holder 
of  an  interim  crab  license  endorsed  for 
one  or  more  reduction  endorsement 
fisheries  would  be  a  qualifying  voter  but 
not  a  qualifying  bidder.  Each  such 
person  could  vote  but  not  bid. 

Each  person  who  is  the  record  holder 
of  a  crab  license  endorsed  solely  for  the 
Norton  Soimd  fishery  would  be  neither 
a  qualifying  bidder  nor  a  qualifying 
voter  and  could  neither  bid  nor  vote. 

QuaUfying  bidders  must  be  the  record 
holder  of  their  crab  reduction  permits  at 
the  time  of  bidding,  and  qualifying 
voters  must  be  the  record  holders  of 
their  crab  licenses  at  the  time  of  voting. 

m.  Reduction  Process  Overview 

ff  NMFS  adopted  this  proposed  rule, 
we  would  begin  the  reduction  process 
by  publishing  a  notification  in  the 
Federal  Register  listing  the  crab  license 
holders  who,  on  the  notification's  date. 


appear  to  be  qualifying  bidders, 
qualifying  voters,  or  both. 

By  publishing  in  the  Federal  Register 
an  invitation  to  bid  and  mailing  the 
invitation  to  bid  to  each  qualifying 
bidder,  we  would  next  invite  the 
qualifying  bidders  to  submit  bids. 
Qualifying  bidders  could  then  bid  by 
irrevocably  offering  to  the  United  States 
their  reduction  components,  in  the 
manner  that  this  proposed  rule  would 
require,  in  return  for  reduction 
payments  from  the  United  States  in 
amounts  that  the  bidders  would  have 
determined.  We  would  score  the  bid 
offers,  rank  them  in  a  reverse  auction, 
and  accept  the  bid  offers  with  the  lowest 
scores  until  either  the  maximum 
reduction  cost  ($100  milUon)  were 
committed  or  there  were  no  additional 
acceptable  bids.  Our  acceptance  of  bid 
offers  would  create  binding  reduction 
contracts  between  the  accepted  bidders 
and  the  United  States. 

Bid  acceptance  would  establish  the 
amount  of  capacity  that  the  accepted 
bids  would  reduce,  the  cost  of  reducing 
that  capacity,  and  the  reduction  loan 
sub-amounts  that  each  reduction 
endorsement  fishery  would  have  to 
repay.  Based  on  these  data,  NMFS 
would  next  hold  a  referendum  to 
determine  whether  qualifying  voters 
would  approve  the  post-reduction 
landing  fee  necessary  to  repay  the 
reduction  loan. 

An  unsuccessful  referendum  would 
excuse  the  performance  of  all  reduction 
contracts,  and  the  crab  program  would 
cease,  unless  NMFS  decided  to  later 
issue  another  invitation  to  bid  and  hold 
another  referendum.  A  successful 
referendum,  however,  would  be 
followed  by  publishing  a  notification  in 
the  Federal  Register,  after  which  NMFS 
would  tender  reduction  payments,  effect 
relinquishment  of  the  reduction 
components,  and  disburse  the  reduction 
payments.  With  the  exception  of  post- 
reduction license  holders  subsequently 
repaying  the  reduction  loan,  reduction 
payment  tender  and  disbursement 
would  conclude  the  crab  program. 
Upon  reduction  payment  tender, 
NMFS  would  permanently  revoke  the 
surrendered  crab  reduction  permits  and 
non-crab  reduction  permits.  The 
Secretary  of  Transportation  would 
permanently  revoke  the  reduction 
vessels'  fisheries  endorsements  and 
make  the  reduction  vessels  ineligible  to 
transfer  to  foreign  flags.  The  reduction 
vessels  would  be  permanently  ineligible 
to  participate  in  any  fishery  worldwide, 
and  the  bidders  would  have 
contractually  agreed  to  permanently 
operate  the  reduction  vessels  only  under 
the  U.S.  flag.  NMFS  would  ensure  that 
the  bidders  and  the  reduction  vessels 
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forever  relinquish  any  claim  based  on 
the  reduction  components  that  might 
otherwise  qualify  any  person  or  the 
reduction  vessels  for  any  future  limited 
access  system  fishing  permits  in  U.S. 
fisheries.  This  would  include  any 
fishing  privilege  or  quota  allocation 
under  any  present  or  future  quota 
allocation  system. 

IV.  Process  Specifics 

A.  Notification  to  Crab  License  Holders 

If  any  person  held  multiple  crab 
licenses,  we  would  list  that  person  once 
for  each  crab  license.  NMFS  would  also 
list  the  name  and  business  mailing 
address  of  record  of  each  of  these  crab 
license  holders.  NMFS  would  not  list 
persons  who  then  held  crab  licenses 
that  were  endorsed  solely  for  the  Norton 
Sound  fishery.  We  would  use  the  crab 
license  database  of  our  Restricted 
Access  Management  (RAM)  Program  as 
the  basis  of  these  notification  lists. 

In  addition  to  the  Federal  Register 
notification.  NMFS  would  also  mail  the 
notification  to  each  crab  license  holder 
of  record  at  the  holder's  business 
mailing  address  of  record,  as  well  as 
post  the  notification  at  NMFS' 
headquarters  and  Alaska  Region  web 
sites. 

The  public  would  have  30  days  to 
conunent  about  any  notification  aspect, 
including:  persons  we  listed,  but  should 
not  have  listed,  as  license  holders  (and 
vice-versa);  licenses  we  listed  as  non- 
interim  but  should  have  listed  as 
interim  (and  vice-versa):  and  incorrect 
license  holder  names  and/or  business 
mailing  addresses. 

Any  person  on  this  list  who  is  not 
prospectively  a  qualifying  bidder 
because  the  person's  crab  license  is  then 
interim  may.  nevertheless,  subsequently 
become  a  prospectively  qualifying 
bidder  by  changing  the  person's  crab 
license  status  from  interim  to  non- 
interim  before  submitting  a  bid. 
Although  NMFS  would  appropriately 
update  the  qualifying  bidder  list,  we 
would  not  republish  the  notification. 
NMFS  would  update  the  list  of 
prospectively  qualifying  bidders 
immediately  before  mailing  the 
invitation  to  bid  and  update  the  list  of 
prospectively  qualifying  voters 
immediately  before  mailing  the 
referendum  ballots. 

Inclusion  on  the  notification  list  as  a 
prospectively  qualifying  bidder  would 
not  mean  that  a  bid  from  that  bidder 
would  be  one  that  we  could  accept. 
NMFS  could  not  at  the  time  we  publish 
the  notification  determine  whether  a 
later  bid  from  a  prospectively  qualifying 
bidder  would  meet  all  the  crab 
program's  bidding  requirements.  NMFS 


could  make  this  determination  only 
af^er  we  receive  and  analyze  bids. 

B.  Correcting  the  RAM  Program 's 
License  Records 

NMFS  would  use  the  RAM  Program's 
license  records  for  all  notification  and 
other  crab  program  purposes,  including 
business  mailing  addresses  for  all  crab 
program  communications.  Accordingly, 
we  recommend  that  any  person  needing 
to  correct  or  update  the  RAM  Program's 
license  records  consider  doing  so  as 
soon  as  possible. 

C.  Invitation  to  Bid  and  Bids 

The  crab  program  invitation  to  bid 
would  specify  the  exact  contractual 
terms  and  conditions  under  which 
qualifying  bidders  may  make,  and 
NMFS  may  accept,  bid  offers.  Each  bid 
would  have  to  specify  the  dollar  amount 
of  the  reduction  payment  in  return  for 
which  the  bidder  would  offer  the 
reduction  components  in  the  manner 
that  this  proposed  rule  would  require 
and  otherwise  fully  comply  with  all  the 
crab  program's  bidding  requirements. 

NMFS  would  publish  the  bid 
invitation  in  the  Federal  Register.  We 
would  concurrently  mail  the  bid 
invitation  and  a  bidding  package 
(including  a  bidding  form)  to  the 
address  of  record  of  each  person  on  the 
prospectively  qualifying  bidder  list. 

The  bid  invitation  would,  among 
other  things,  specify: 

1.  The  first  date  on  which  bidders 
could  submit  bids: 

2.  The  exact  manner  in  which  they 
would  have  to  do  so: 

3.  The  last  date  by  which  NMFS 
would  have  to  receive  bids:  and 

4.  The  bid  expiration  date  upon 
which  each  bid  would  automatically 
expire  if  NMFS  had  not  accepted  the  bid 
before  that  date. 

The  bid  invitation  would  contain  the 
reduction  contract's  entire  terms  and 
conditions.  Each  qualifying  bidder  who 
responded  by  submitting  a  bid  would 
make  an  irrevocable  reduction  offer 
under  the  bid  invitation's  terms  and 
conditions.  These  terms  and  conditions 
would  be  neither  negotiable  nor  subject 
to  modification. 

Although  bidders  could  not  revoke 
their  bid  offers,  any  bid  offers  that 
NMFS  did  not  accept  before  the  bid 
expiration  date  would  automatically 
expire  on  that  date. 

AH  potential  bidders  should  note  that 
NMFS  would,  among  other  things, 
require  each  bid  to  include  a  copy  of 
each  reduction  vessel's  official 
document  (which  the  National  Vessel 
Documentation  Center  issues  for 
Federally  documented  vessels)  and  a 
copy  of  each  crab  and  non-crab 


reduction  permit  (which,  with  the 
exception  of  reduction  permits  issued 
for  non- Alaskan  fisheries,  the  RAM 
Program  issues).  NMFS  recommends 
that  all  potential  bidders  arrange  to  have 
on  hand,  well  before  NMFS  would  issue 
the  invitation  to  bid,  an  exact  copy  of 
these  documents  and  otherwise  be  fully 
prepared  to  provide  all  other  required 
bidding  information. 

Each  bidder  responding  to  the  bid 
invitation  would  have  to  offer  the 
reduction  components  in  the  manner 
that  this  proposed  rule  would  require. 
This  would  include  permanently: 

1 .  Surrendering  and  revoking  the  crab 
reduction  permit; 

2.  Relinquishing  the  crab  reduction 
history: 

3.  Surrendering  and  revoking  the  non- 
crab  reduction  permit; 

4.  Relinquishing  the  non-crab 
reduction  history: 

5.  Revoking  the  reduction  vessel 
privilege; 

6.  Agreeing,  in  the  reduction  contract, 
that  the  owner  of  the  reduction  vessel 
would  operate  it  under  U.S.  flag  or  else 
scrap  it;  and 

7.  Relinquishing  the  reduction  claim. 
This  proposed  rule  would  not  require 

the  surrender  and  revocation  of  any 
non-crab  licenses  or  permits  (or  the 
fishing  histories  upon  which  they  were 
based)  that  accepted  bidders  did  not 
hold  on  the  effective  date  of  a  final  crab 
program  rule.  Similarly,  accepted 
bidders  would  not  have  to  surrender 
any  licenses  or  permits  they  might  hold 
that  were  based  on  the  fishing  histories 
of  vessels  other  than  the  reduction 
vessels. 

Regardless  of  its  ownership,  no 
reduction  vessel  could  ever  again  fish 
for  any  species  anywhere  in  the  world 
under  any  conditions.  As  long  as  the 
owner  of  any  Federally-documented 
reduction  vessel  abided  by  the  crab 
program  restrictions.  NMFS  would  not 
require  scrapping  the  reduction  vessel. 
Each  post-reduction  vessel  owner  could 
continue  using  its  reduction  vessel  for 
any  legal  purpose  except  fishing  and 
could  transfer  the  vessel,  subject  to  all 
the  crab  program  restrictions,  to  a  new 
owner.  These  restrictions  wonld  run 
with  the  reduction  vessel's  title  and 
apply  to  whomever  might  own  the 
reduction  vessel.  Any  reduction  vessel 
that  was  not  Federally  documented 
would,  however,  have  to  be  scrapped. 

D.  Non-crab  Reduction  Permits  Limited 

Section  144(d)(1)(B)  is  ambiguous 
about  which  non-crab  licenses  or 
permits  the  crab  program  must  revoke. 
One  interpretation  is  that  the  crab 
program  must  revoke  each  non-crab 
license  or  permit  that  may  ever  have 
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been  issued  based  on  a  reduction 
vessel's  fishing  history  even  though  a 
bidder  may  no  longer  hold  the  license 
or  permit.  An  alternative  interpretation 
is  that  the  crab  program  need  revoke 
only  those  non-crab  licenses  and 
permits  that  a  bidder  still  holds  at  the 
time  we  implement  the  crab  program. 

This  proposed  rule  adheres  to  the 
latter  interpretation.  Consequently,  the 
reduction  components  would  include 
only  those  non-crab  reduction  permits 
that  were  based  on  reduction  vessels' 
fishing  histories  and  which  the  bidders 
still  held  on  the  effective  date  that 
NMFS  adopts  a  final  rule  implementing 
the  crab  program.  This  would  be  equally 
true  for  all  non-crab  reduction  histories. 

E.  Reverse  Auction 

To  obtain  the  maximum  capacity 
reduction  at  the  least  cost,  NMFS  would 
use  a  reverse  auction  to  determine 
which  bid  offers  we  would  accept. 
NMFS  would  calculate  a  bid  score  for 
each  bid  and  then  accept  the  bid  offer 
with  the  lowest  bid  score,  followed  by 
each  successive  bid  offer  with  the  next 
lowest  bid  score  until  either  there  were 
no  more  acceptable  bids  or  acceptance 
of  the  bid  with  the  next  lowest  bid  score 
would  cause  the  reduction  cost  to 
exceed  $100  million. 

F.  Bid  Scoring 

NMFS  would  calculate  each  bid  score 
by  dividing  the  value  of  each  reduction 
vessel's  documented  crab  harvest  for 
crab  program  purposes  (bid  crab)  by 
each  bid  amount. 

The  bid  amount  for  each  bid  would  be 
the  dollar  amount  for  which  each  bidder 
offers  the  reduction  components  under 
the  bid  invitation's  contractual  terms 
and  conditions. 

The  bid  crab  for  each  bid  would  be 
each  reduction  vessel's  documented 
harvest  of  crab  diuing  the  most  recent 
5  years  of  a  10-year  period  beginning  on 
January  1, 1990,  and  ending  on 
December  31, 1999,  during  which  each 
of  the  reduction  endorsement  fisheries 
and  the  Norton  Sound  fishery  were 
open,  for  any  length  of  time,  for  directed 
crab  fishing.  If.  for  example,  a  reduction 
vessel  did  not  fish  for  crab  in  one  of  the 
reduction  endorsement  fisheries  during 
one  of  the  most  recent  5  years  of  this 
period  in  which  that  fishery  was  open 
for  directed  crab  fishing,  the  reduction 
vessel's  documented  crab  harvest  value 
for  that  year  in  that  reduction 
endorsement  fishery  would  be  zero. 

NMFS  would  determine  bid  crab 
value  by  multiplying  each  pound  of 
each  reduction  vessel's  bid  crab  by  the 
average  annual  price  per  pound  for  each 
crab  species  from  each  of  the  reduction 
endorsement  fisheries  and  from  the 


Norton  Soimd  fishery  during  each  year 
applicable  to  the  reduction  vessel's  bid 
crab.  We  would  use  the  fish  ticket 
poundage  data  that  the  State  of  Alaska 
maintains  and  the  average  ex-vessel  crab 
prices  that  the  State  of  Alaska  annually 
publishes. 

NMFS  would  exclude  several 
categories  of  crab  from  bid  crab,  for 
example: 

1.  Triangle  taimer  crab,  grooved 
taimer  crab,  and  other  commercially 
insignificant  crab  species  not  named  in 
the  various  crab  license  area/species 
endorsement  categories; 

2.  Discarded  crab; 

3.  Crab  caught  for  personal  use; 

4.  Unspecified  crab;  and 

5.  Any  other  crab  to  which,  for 
whatever  reason,  NMFS  could  not 
assign  a  poimdage  or  dollar  value. 

Here  is  a  bid  scoring  example.  If  a  bid 
amount  were  $0.75  million  and  the  bid 
crab  value  were  $4.5  million,  the  bid 
score  would  be  0.1667  (i.e.,  $0.75 
million  divided  by  $4.5  million).  This 
means  that  the  bid  amount  would  be 
16.67  percent  of  the  reduction  vessel's 
bid  crab  value. 

NMFS  would  accept  bid  offers  with 
bid  scores  lower  than  the  0.1667  in  this 
example  before  we  accepted  a  bid  offer 
with  the  0.1667  bid  score.  NMFS  would 
accept  bid  offers  with  bid  scores  higher 
than  the  0.1667  in  this  example  after  we 
accepted  a  bid  offer  with  the  0.1667  bid 
score. 

Bid  crab  value  and  bid  amount  are  the 
only  two  variables  in  each  bid  score.  If 
two  or  more  bid  amounts  were  identical, 
NMFS  would  accept  the  bid  with  the 
higher  bid  crab  value  because  the  bid 
amoimt  would  in  that  bid  be  a  lower 
percentage  of  the  bid  crab  value. 
Persons  whose  reduction  vessels  have 
lower  bid  crab  values  should  recognize 
that  a  combination  of  higher  bid 
amounts  and  lower  bid  crab  values 
could  make  their  bids  noncompetitive. 

For  example,  a  reduction  vessel  with 
a  $2.5  million  bid  crab  value  would 
require  a  bid  amount  no  higher  than 
$499,999.99  (i.e.,  a  bid  score  of  0.19999) 
in  order  to  have  a  better  chance  of  bid 
acceptance  than  a  reduction  vessel  with 
a  $5  million  bid  crab  value  and  a  bid 
amotmt  of  $1  million  (i.e.,  a  bid  score 
of  0.2). 

If  two  or  more  bid  scores  were 
identical,  NMFS  would  first  accept  the 
bid  that  we  first  received. 

G.  Confidentiality  offish  Ticket  Data 

The  State  of  Alaska's  fish  ticket  data 
are  confidential.  Our  data-sharing 
agreement  with  Alaska  requires  NMFS 
to  maintain  Alaska's  data  confidentiality 
requirements.  With  certain  exceptions, 
Alaska  law  allows  divulging  these  data 


only  to,  or  upon  the  authority  of,  the 
harvesting  individuals  who  signed  the 
fish  tickets. 

Those  who  sign  fish  tickets  on  behalf 
of  the  harvesters  are  sometimes  neither 
crab  license  holders  nor  crab  vessel 
owners.  Consequently,  NMFS  could  not 
divulge  bid  crab  poundage  to  any 
bidders  who  did  not  sign  the  fish  tickets 
on  which  those  data  were  based. 
Instead,  NMFS  could  only  divulge  the 
bid  crab  values  and  the  bid  scores. 
Potential  bidders  who  wish  to  confinrr 
their  bid  crab  poundage  during  the  bid 
scoring  period  would  have  to  make  their 
own  arrangements  with  the  State  of 
Alaska  (or  with  the  persons  who  signed 
the  fish  tickets  on  behalf  of  the 
harvesting  parties). 

H.  Bid  Rejection 

NMFS  would  reject  any  bid  that: 

1 .  Attempted  to  negotiate  or  modify 
any  of  the  bid  invitation's  terms  and 
conditions  or  otherwise  did  not  conform 
to  those  conditions; 

2.  Included  any  crab  or  non-crab 
reduction  permit  holder  or  reduction 
vessel  owner  that  was  an  entity  legally 
different  bom  the  permit's  holder  of 
record  or  the  vessel's  owner  of  record  at 
the  time  of  bidding; 

3.  Included  any  crab  or  non-crab 
reduction  history  that  NMFSnvould 
have  reason  to  believe  a  person  other 
than  the  bidder  retained: 

4.  Included  any  reduction  component 
that  NMFS  would  have  reason  to  believe 
was  different  from  those  that  the  crab 
program  would  require:  or 

5.  Did  not  otherwise  meet  all  of  the 
crab  program's  bidding  and  other 
requirements. 

NMFS  would  use  the  RAM  Program's 
crab  license  records  to  determine  crab 
license  holders  of  record  (except  for 
permits  or  licenses  that  any  of  our  other 
Regional  Offices  may  have  issued)  and 
to  determine  whether  crab  licenses 
qualify  as  crab  reduction  permits.  NMFS 
would  use  the  records  of  the  U.S.  Coast 
Guard's  National  Vessel  Documentation 
Center  to  determine  reduction  vessel 
owners  of  record.  Anyone  with  a 
potential  crab  program  interest  who 
needs  to  correct  any  of  these  records  in 
any  of  these  respects  should  consider 
doing  so  as  soon  as  possible. 

NMFS  would  mail  a  bid  rejection 
notification  to  each  bidder  whose  bid 
we  rejected  but  not  to  any  bidder  whose 
bid  offer  we  neither  rejected  nor 
accepted.  NMFS  bid  rejection 
determinations  would  constitute  final 
agency  action. 

/.  Bid  Acceptance 

NMFS  bid  acceptances  would,  like 
bid  offers,  be  subject  to  the  bid 
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invitation's  exact  contractual  terms  and 
conditions. 

After  accepting  bid  offers  with  the 
lowest  bid  scores.  NMFS  would  mail 
acceptance  notifications  to  the  accepted 
bidders  and  conduct  the  post-bidding 
fee  referendum. 

NMFS  bid  acceptance  determinations 
would  constitute  final  agency  action. 

All  bid  offers  that  NMFS  had  neither 
accepted  nor  rejected  would 
automatically  expire  on  the  bid 
expiration  date. 

The  RAM  Program  would  not  process 
the  transfer  of  any  crab  or  non-crab 
reduction  permits  included  in  the  bids 
that  NMFS  had  accepted  imless  and 
until  the  Chief  of  our  Financial  Services 
Division  advised  the  RAM  Program  that 
the  resulting  reduction  contracts  were 
no  longer  in  effect  because  a  referendum 
failed  to  approve  the  reduction  loan 
repayment  fee. 

/.  Reduction  Contracts 

NMFS  acceptance  of  bid  offers  would 
create  binding  reduction  contracts 
between  the  United  States  and  the 
accepted  bidders.  Nevertheless, 
reduction  contract  performance  would 
be  conditioned  on  a  post-bidding 
referendum  approving  the  reduction 
loan  repayment  fee.  Each  reduction 
contract  wmild.  otherwise,  be 
unconditional  at  the  time  NMFS 
accepted  each  bid  offer. 

A  post-bidding  referendum's  approval 
or  disapproval  of  the  reduction  loan 
repayment  fee  would  be  an  event  that 
neither  the  accepted  bidders  nor  NMFS 
could  control.  A  referendum's 
disapproval  of  the  fee  would  fully 
excuse  the  United  States  and  all 
accepted  bidders  from  reduction 
contract  performance  and  would  fully 
discharge  all  reduction  contract  rights, 
privileges,  duties,  and  obligations.  This 
excuse  from  performance  would  not 
apply  to  any  new  reduction  contracts 
that  might  subsequently  result  from 
issuing  another  invitation  to  bid  and 
accepting  other  bids. 

The  period  between  inviting  bids  and 
conducting  a  referendum  would  be  as 
short  as  possible.  Accepted  bidders 
could,  however,  continue  fishing  as  they 
normally  would  have  fished  until  NMFS 
tendered  the  reduction  payments  to  the 
accepted  bidders.  All  fishing  would 
have  to  cease  when  NMFS  tendered  the 
reduction  payments,  except  that 
accepted  bidders  could  continue  fishing 
in  any  crab  area/species  endorsement 
fishery  that  was  open  when  NMFS 
tendered  the  reduction  payments  until 
that  fishery  first  closed  after  NMFS 
tendered  the  reduction  payments. 

Money  damages  not  being  an 
adequate  substitute  for  actual  reduction 


contract  performance,  NMFS  would 
pursue  any  remedy,  including  the 
specific  performance  of  reduction 
contracts,  available  to  us  for  any  attempt 
to  breach  a  reduction  contract.  If  an 
accepted  bidder  breached  or  attempted 
to  breach  a  reduction  contract,  NMFS 
would  nevertheless  abide  by  the 
reduction  contract's  terms  by  making 
reduction  payment  and  permanently: 

1.  Revoking  the  crab  and  non-crab 
reduction  permits: 

2.  Effecting  relinquishment  of  the  crab 
and  non-crab  reduction  histories; 

3.  Revoking  the  reduction  vessel's 
fisheries  trade  endorsement; 

4.  Making  the  reduction  vessel 
ineligible  for  placement  under  foreign 
registry  or  operation  under  a  foreign 
country's  authority; 

5.  Otherwise  restricting  the  reduction 
vessel  in  accordance  with  the  crab 
program's  requirements;  and 

6.  Effecting  relinquishment  of  the 
reduction  claim. 

NMFS  might  also  seize  the  reduction 
vessel  and  scrap  it  at  the  accepted 
bidder's  expense. 

K.  Referendum 

Each  referendum  voter  would  have 
one  vote  for  each  qualifying  crab  license 
that  the  voter  held.  NMFS  would  mail 
a  referendum  ballot  and  full  referendum 
instructions  to  each  person  on  our 
prospectively  qualifying  voter  list.  Each 
voter  would  get  a  separate  ballot  in  a 
separate  mailing  for  each  qualifying  crab 
license  the  voter  held.  The  referendum 
instructions  would  include,  among 
other  things,  the  required  manner  of 
voting  and  the  last  date  by  which  NMFS 
must  receive  responsive  ballots  for  them 
to  qualify  as  referendum  votes. 

NMFS  would  also  include  with  each 
referendum  ballot: 

1.  The  total  gross  revenue  during  the 
bid  scoring  period  of  the  crab  reduction 
permits  and  reduction  vessels  that  the 
crab  program  would  prospectively 
remove  from  each  reduction 
endorsement  fishery; 

2.  The  reduction  loan  sub-amounts  for 
each  reduction  endorsement  fishery's 
prospective  repayment;  and 

3.  The  number  of  the  reduction  vessel 
privileges  and  the  crab  and  non-crab 
reduction  permits  that  the  crab  program 
would  prospectively  restrict  or  revoke. 

Because  of  the  need  to  keep  the 
period  between  bidding  and  referendum 
as  short  as  possible,  NMFS  would  not 
issue  any  form  of  referendum 
notification  other  than  mailing  ballots 
and  voting  instructions  to  persons  on 
the  prospectively  qualifying  voter  list. 
NMFS  would,  however,  post  bid 
acceptance  and  referendum  ballot 


mailing  advice  on  our  headquarters 
and  Alaska  Region  web  sites. 

NMFS  would  neither  accept  nor  count 
ballots  completed  or  submitted  in  a 
manner  inconsistent  with  the 
referendum  instructions.  NMFS  would 
be  the  sole  referendum  judge,  and  our 
referendum  determinations  would 
constitute  final  agency  action. 

After  tallying  referendum  votes. 
NMFS  would  mail  the  referendum 
results  to  all  persons  who  received 
ballots.  The  results  would  include: 

1.  "The  number  of  prospectively 
qualihring  voters; 

2.  The  niunber  of  qualifying  voters 
who  returned  ballots; 

3.  The  number  of  returned  ballots  that 
qualified  to  be  counted  as  referendxun 
votes; 

4.  The  number  of  qualified  votes  for 
and  against  the  reduction  loan 
repayment  fee;  and 

5.  Whether  the  referendum  was 
successful  and  approved  the  reduction 
loan  repayment  fee  or  was  unsuccessful 
and  disapproved  the  fee. 

If  the  referendvun  were  successful, 
this  mailing  would  also  notify  accepted 
bidders  that  the  binding  reduction 
contracts  between  them  and  the  United 
States  would  then  be  final, 
unconditional,  and  subject  to  full  and 
specific  performance. 

If  the  referendimi  were  unsuccessful, 
NMFS  would  decide  whether  to  issue  a 
new  invitation  to  bid.  whose  bidding 
results  would  require  another 
referendum.  The  objective  of  any  new 
invitation  to  bid  would  be  bidding 
-results  that  reduce  more  capacity  for 
less  cost  than  the  previous  bidding 
results,  thus  increasing  the  likelihood  of 
a  subsequent  referendimi  approving  the 
necessary  loan  repayment  fee.  If  NMFS 
decided  to  issue  another  invitation  to 
bid.  we  would  repeat  the  previous  bid 
invitation  and  referendum  process. 

Referendum  approval  of  the  fee  would 
require  at  least  two-thirds  of  the  votes 
actually  cast  in  the  referendum  to  have 
been  cast  in  favor  of  the  fee.  If.  for 
ex£unple,  only  three  qualifying  voters 
actually  cast  referendum  votes  and  two 
of  them  cast  their  votes  in  favor  of  the 
fee.  the  referendum  would  have  been 
successful  and  the  fee  would  have  been 
approved. 

L.  Reduction  Payment  Tender 

NNffS  would  not  tender  reduction 
pajmients  following  a  successful 
referendum  until  at  least  30  days  after 
we  had  published  a  reduction  payment 
tender  notification  in  the  Federal 
Register.  This  notification's  purpose 
would  be  to  allow  the  public  to  identify, 
for  our  subsequent  resolution,  any  issue 
about:  any  aspect  of  any  accepted 
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bidder's  eligibility  to  bid,  any  accepted 
bidder's  legal  authority  to  have  offered 
"any  of  the  reduction  components  in  its  . 
bid,  or  any  other  aspect  of  any  reduction 
contract. 

Registries  exist  for  reduction  vessels, 
and  the  holders  of  crab  and  non-crab 
reduction  permits  are  known  to  NMFS. 
There  are,  however,  no  registries  for 
crab  and  non-crab  reduction  histories, 
and  the  persons  who  retain  these 
histories  are  not  known  to  NMFS.  No 
one  records  the  conveyance  of  these 
histories.  Disputes  could,  consequently, 
exist  about  the  ownership  of  these 
histories.  Moreover,  creditors  may  have 
secured  or  other  interests  in  reduction 
vessels  or  reduction  permits. 

This  notification  would, 
consequently,  inform  the  public  about: 

1.  The  ownership,  holding,  or 
retaining  representations  upon  which 
accepted  bidders  based  their  bid  offers; 
and 

2.  NMFS'  intention  to  tender 
reduction  payments  in  return  for  the 
siurender  and  revocation  of  the  crab  and 
non-crab  reduction  permits,  the 
restriction  of  the  reduction  vessel 
privileges,  and  the  relinquishment  of 
the  crab  and  non-crab  reduction 
histories. 

If  NMFS  received  any  notice  of  a 
claim  or  other  dispute  about  any 
ownership,  holding,  or  retention  claims 
that  conflict  with  any  accepted  bidder's 
representations,  we  might  not  tender 
reduction  payment  under  that  reduction 
contract  until  the  claim  or  dispute  was 
successfully  resolved. 

Creditors  or  other  parties  with 
seciu«d  or  other  interests  in  reduction 
vessels  or  in  the  crab  or  non-crab 
reduction  permits  are  responsible  for 
making  their  own  arrangements  with 
accepted  bidders.  NMFS  would  disbiu'se 
reduction  payments  to  accepted  bidders 
without  regard  to  creditors  or  other 
interested  parties,  unless  accepted 
bidders,  in  their  responses  to  NMFS 
reduction  payment  tenders,  choose  to 
provide  us  with  explicit  writteni 
payment  instructions  that 
accommodated  creditors'  or  other 
persons'  interests  and  authorized  NMFS 
to  disburse  reduction  payments  in 
accordance  with  those  instructions. 

As  soon  as  practicable  after  the  30- 
day  reduction  payment  tender  notice, 
NMFS  would  tender  reduction 
payments  to  accepted  bidders  by 
requesting  from  them  specific,  written 
payment  instructions.  As  soon  as  NMFS 
receives  these  payment  instructions,  we 
would  immediately  disburse  reduction 
payments  in  accordance  with  the 
reduction  contracts  and  the  payment 
instructions. 


Upon  NMFS'  tender  of  each  reduction 
payment,  we  would: 

1.  Revoke  the  crab  and  non-crab 
reduction  permits  (subject  to  the  one 
previously  noted  exception  about 
continuing  to  fish  in  any  reduction 
endorsement  fishery  that  was  open  at 
the  time  of  reduction  payment  tender); 

2.  Effect  the  relinquishment  of  the 
crab  and  non-crab  reduction  histories  by 
noting  in  the  RAM  Program's  records  (or 
such  other  records  as  may  be 
appropriate  for  reduction  permits  issued 
elsewhere)  that  these  histories  have 
been  relinquished  and  would  never 
again  be  available  to  anyone  for  any 
fisheries  purpose; 

3.  Notify  the  U.S.  Coast  Guard's 
National  Vessel  Dociunentation  Center 
so  that  it  could  revoke  reduction 
vessels'  fisheries  trade  endorsements; 

4.  Notify  the  U.S.  Maritime 
Administration  so  that  it  could  make 
reduction  vessels  ineligible  for  the 
approval  of  requests  to  place  them 
under  foreign  registry  or  operate  them 
under  a  foreign  country's  authority;  and 

5.  Effect  all  other  crab  program 
requirements. 

The  U.S.  Maritime  Administration  has 
already  issued  a  final  rule  (66  FR  55595, 
December  3,  2001)  that  makes  reduction 
vessels  ineligible  for  the  approval  of 
requests  to  place  them  imder  foreign 
registry  or  operate  them  under  a  foreign 
countiy's  authority.  That  rule  amends 
46  CFR  221.15. 

With  the  one  previously  noted 
exception,  each  reduction  vessel  would, 
conciurently  with  reduction  payment 
tender,  have  to  permanently  cease  all 
further  fishing  anywhere  in  the  world 
for  any  species.  Each  reduction  vessel 
would,  however,  have  to  inunediately 
retrieve  all  its  fixed  fishing  gear  that 
might  remain  deployed  in  any  fishery 
other  than  the  excepted  one. 

For  each  accepted  bid  that  involves  a 
co-bidder,  NMFS  would  tender 
reduction  payment  joindy  to  the 
qualifying  bidder  and  each  co-bidder. 
NMFS  would  not  specify  a  reduction 
payment  sub-amount  for  either  the 
qualifying  bidder  or  any  co-bidder.  This 
would  be  a  matter  of  private  contract 
between  each  qualifying  bidder  and  any 
co-bidder;  and  these  parties  should, 
before  bidding,  have  written  contracts 
between  them  that  specify  the  amoimt 
of  the  reduction  payment  to  which  each 
of  them  would  be  entitled. 

M.  Reduction  Loan  Terms 

The  reduction  loan's  original 
principal  amount  could  not  exceed  $100 
million,  but  would  be  less  if  the 
reduction  cost  were  less. 

The  loan's  repayment  term  would  be 
30  years. 


The  loan's  interest  rate  would  be  the 
U.S.  Treasury's  cost  of  borrowing 
equivalent  maturity  funds  plus  two 
percent.  We  would  .determine  the  loan's 
initial  interest  rate  when  we  borrowed 
from  the  U.S.  Treasury  the  funds  with 
which  to  disburse  reduction  payments. 
The  initial  interest  rate  would  change  to 
a  final  interest  rate  at  the  end  of  the 
Federal  fiscal  year  in  which  NMFS 
borrowed  the  funds  from  the  U.S. 
Treasiuy.  The  final  interest  rate  would 
be  two  percent  plus  a  weighted  average, 
throughout  that  fiscal  year,  of  the  U.S. 
Treasury's  cost  of  borrowing  equivalent 
maturity  funds.  The  final  interest  rate 
would  be  fixed,  and  would  not  vary 
over  the  rest  of  the  loan's  30-year  term. 
There  would  be  no  pre-payment 
penalty. 

N.  Apportioning  Reduction  Loan  Sub- 
Amounts  to  Each  Reduction 
Endorsement  Fishery 

The  reduction  endorsement  fisheries 
are  these  six  crab  area/species 
endorsements,  each  of  which  is  further 
specified  in  §  679.4(k)(5)(ii)(A)-(F)  of 
this  chapter: 

1.  Aleutian  Islands  brown  king  crab; 

2.  Aleutian  Islands  red  king  crab; 

3.  Bristol  Bay  red  king  crab; 

4.  Bering  Sea  and  Aleutian  Islands 
Area  Chionocetes  opilio  and  C.  bairdi 
crab; 

5.  Pribilof  red  king  and  blue  king  crab; 
and 

6.  St.  Matthew  blue  king  crab. 
The  Norton  Sound  fishery  is  not  a 

reduction  endorsement  fishery. 

The  formula  for  determining  the 
reduction  loan  sub-amount  for  each 
reduction  endorsement  fishery's 
repayment  would  be: 

1.  The  bid  crab  value  for  all  reduction 
vessels  in  each  reduction  endorsement 
fishery; 

2.  Divided  by  the  bid  crab  value  for 
all  reduction  vessels  in  all  reduction 
endorsement  fisheries; 

3.  Equals  the  total  bid  crab  value  in 
each  reduction  endorsement  fishery  as  a 
percentage  of  the  total  dollar  value  of 
bid  crab  in  all  reduction  endorsement 
fisheries;  and 

4.  Each  of  these  percentages  applied 
to  the  total  reduction  loan  amount 
equals  the  reduction  loan  subamount 
apportioned  to  each  reduction 
endorsement  fishery  to  which  each 
percentage  relates. We  would  not' 
apportion  any  of  the  reduction  loan 
amount  to  the  Norton  Sound  fishery 
because  that  fishery  would  not  be  part 
of  the  reduction  fishery. 

O.  Reduction  Loan  Repayment  Fee    , 

Revenues  from  the  post-reduction 
crab  landings  fee  in  each  reduction 
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endorsement  fishery  would  repay  the 
reduction  loan  sub-amount  apportioned 
to  each  reduction  endorsement  fishery. 
Post-reduction  crab  landings  in  the 
Norton  Sound  fishery  would  not  be 
subject  to  the  fee. 

Although  the  fee  would  be  up  to  5 
percent  of  the  ex-vessel  value  of  all 
post-reduction  crab  landings  in  each 
reduction  endorsement  fishery,  the  fee 
in  any  reduction  endorsement  fishery 
would  be  less  than  5  percent  if  we 
projected  that  a  lesser  rate  could 
amortize  that  fishery's  reduction  loan 
sub-amount  over  the  reduction  loan's 
30-year  term. 

Some  reduction  endorsement  fisheries 
may  not  open  diuing  some  years. 
Consequently,  those  reduction 
endorsement  fisheries  would  not  during 
those  years  produce  fee  revenue  with 
which  to  service  the  reduction  loan  sub- 
amounts  apportioned  to  those  reduction 
endorsement  fisheries.  However, 
interest  would  continue  to  accrue  on  the 
sub-amount  principal  balances.  When 
this  happens,  if  these  reduction 
endorsement  fisheries'  fee  rates  are  not 
already  at  the  maximum  5  percent, 
NMFS  generally  would  increase  the 
fisheries'  fee  rates  to  the  maximum  5 
percent,  apply  all  subsequent  fee 
revenue  first  to  the  payment  of  accrued 
interest,  and  continue  the  maximum  fee 
rates  until  all  principal  and  interest 
payments  were  current.  Once  all 
principal  and  interest  payments  were 
current,  NMFS  would  generally  make  a 
determination  about  adjusting  these  fee 
rates. 

P.  Fee  Payment.  Collection,  and 
Reporting 

There  would  be  three  categories  of 
fish  sellers  and  fish  buyers  who  would 
have  to  pay  the  fee,  collect  the  fee,  or 
both  pay  and  collect  the  fee. 

The  first  category  is  fish  sellers  who 
would  have  tp  pay  the  fee.  Any  person 
who  harvests  any  post-reduction  crab  in 
any  reduction  endorsement  fishery,  but 
whom  the  State  of  Alaska's  fisheries 
reporting  requirements  do  not  require  to 
record  and  submit  an  Alaska 
Department  of  Fish  and  Game  fish  ticket 
for  that  crab,  would  be  a  fish  seller  for 
the  purpose  of  paying  any  fee  on  that 
crab  and  otherwise  complying  with  the 
requirements  of  §600.1013  of  this 
subpart. 

Tne  second  category  is  fish  buyers 
who  would  have  to  collect  the  fee.  Any 
person  whom  the  State  of  Alaska's 
fisheries  reporting  requirements  require 
to  record  and  submit  an  Alaska 
Department  of  Fish  and  Game  fish  ticket 
for  any  crab  that  another  person 
harvested  would  be  a  fish  buyer  for  the 
purpose  of  collecting  the  fee  on  that 


crab  and  otherwise  complying  with  the  . 
requirements  of  §  600.1013  of  this 
subpart. 

Tne  third  category  is  persons  who 
would  be  both  fish  sellers  and  fish 
buyers  and  who  would  both  have  to  pay 
and  collect  the  fee.  Any  person  who 
harvests  any  crab,  and  whom  the  State 
of  Alaska's  fisheries  reporting 
requirements  require  to  also  record  and 
submit  an  Alaska  Department  of  Fish 
and  Game  fish  ticket  for  that  crab, 
would  be  both  a  fish  seller  and  a  fish 
buyer  for  the  purpose  of  paying  and 
collecting  the  fee  on  that  crab  and 
otherwise  complying  with  the 
requirements  of  §  600.1013  of  this 
subpart. 

Fish  buyers  would  have  to  collect  the 
fee  by  deducting  it  from  the  gross  ex- 
vessel  proceeds  of  all  post-reduction 
crab  landings  before  the  fish  buyers  pay 
the  proceeds'  remainder  to  fish  sellers. 

No  less  frequently  than  at  the  end  of 
each  business  week,  fish  buyers  would 
have  to  deposit  collected  fee  receipts  in 
a  segregated  account  at  a  Federally 
insured  financial  institution.  On  the  last 
business  day  of  each  month,  fish  buyers 
would  have  to  disburse  all  deposited  fee 
receipts  to  a  depository  that  NMFS 
would  have  specified. 

Fish  buyers  could  retain  all  interest, 
if  any.  earned  on  deposited  fee 
collections  during  the  time  between 
depositing  collected  fees  and  disbursing 
them  to  our  depository. 

In  addition  to  the  collected  fee 
deposit  and  disbursement  requirements 
(further  specified  in  this  subpart's 
§  600.1014),  fish  buyers  would  also  be 
subject  to  certain  records  maintenance 
and  annual  reporting  requirements  (also 
specified  in  this  subpart's  §600.1014). 
All  activities  associated  with  fee 
collection  would  be  subject  to  our  audit. 

We  would  notify  all  fish  sellers  and 
fish  buyers,  of  whom  we  have 
knowledge,  in  each  reduction 
endorsement  fishery: 

1.  When  fee  payment  and  collection 
commence  and  at  what  rate; 

2.  When  fee  rates  change,  either  up  or 
down;  and 

3.  When  fee  payment  and  collection 
cease. 

Fee  rates  could  vary  from  time-to-time 
and  from  one  reduction  endorsement 
fishery  to  another.  NMFS  would  set  the 
fee  rate  for  each  reduction  endorsement 
fishery  at  the  level,  not  to  exceed  5 
percent  of  the  gross  ex-vessel  value  of 
post-reduction  crab  landings,  that  we 
ftt)m  time-to-time  projected  was 
required  to  repay  the  principal  and 
interest  of  each  reduction  loan  sub- 
amount  within  30  years. 

If  any  reduction  loan  sub-amount 
were  not  fully  repaid  at  the  end  of  30 


years,  the  fee  would  continue  in  the 
fishery  for  as  many  additional  years  as 
were  required  to  fully  repay  that 
reduction  loan  sub-amount. 

Q.  Penalties  for  Prohibited  Activities 

There  would  be  substantial  penalties 
for  (among  other  things): 

1.  Any  bidder  whose  bid  offered  a 
reduction  component  that  the  bidder 
was  not  legally  entitled  to  offer  in  the 
manner  that  the  bid  invitation  and  this 
proposed  rule  would  require.  These 
penalties  would  be  in  addition  to  bid 
rejection,  and  might  also  apply  to  other 
actions  that  interfered  with  or  hindered 
the  bidding  process; 

2.  Any  bidder  who  submitted  a  non- 
performable  bid  offer  or  took  any  post- 
bid  action  (including,  but  not  limited  to, 
any  post-bidding  conveyance  of  any 
reduction  component)  that  prevented  or 
otherwise  hindered  the  specific 
performance  of  any  reduction  contract; 

3.  Any  referendum  voter  who 
submitted  a  false  or  unauthorized 
referendum  ballot  or  any  person  who 
otherwise  interfered  with,  hindered,  or 
otherwise  unduly  or  unlawfully 
influenced  the  referendum  process;  and 

4.  Any  fish  seller  who  failed  properly 
to  pay  the  fee  and  any  fish  buyer  who 
failed  properly  to  collect,  deposit,  and 
disburse  the  fee  as  well  as  to  maintain 
the  records  and  submit  the  reports  that 
this  proposed  rule  would  require. 

All  persons  who  might  be  subject  to 
any  of  these  penalties  if  NMFS  adopted 
this  proposed  rule  should  inform 
themselves  fully  about  the  penalties.  For 
further  details  about  the  penalties,  see 
this  subpart's  §  600.1017  and  this 
proposed  §600.1018(u). 

R.  Administering  Offices 

The  Financial  Services  Division  in 
our  Silver  Spring,  MD,  central  office 
(see  ADDRESSES)  would  be  responsible 
for  implranenting  and  administering  the 
crab  program.  The  Financial  Services 
Division  would: 

1.  Issue  all  notifications  and  mailings 
that  the  proposed  rule  requires; 

2.  Prepare  and  issue  the  invitation  to 
bid; 

3.  Receive  bids; 

4.  Reject  bids; 

5.  Score  bids; 

6.  Accept  bids; 

7.  Prepare  and  issue  referendum 
ballots; 

8.  Receive  referendum  ballots; 

9.  Tally  referendum  ballots; 

10.  Determine  referendum  success  or 
failure; 

11.  Tender  and  disbiuse  reduction 
payments; 

12.  Administer  reduction  contracts; 

13.  Administer  fees  and  reduction 
loan  repayment;  and 
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14.  Discharge  all  other  crab  program 
management  and  administration 
functions. 

Upon  the  Financial  Services 
Division's  advice,  the  RAM  Program  in 
our  Alaska  Regional  Office  (see 
ADDRESSES)  would,  for  fishing  licenses 
under  the  jurisdiction  of  the  Alaska 
Regional  Office  (and  such  other  of  our 
offices  iis  may  be  appropriate  for  other 
fishing  licenses  or  permits),  revoke  the 
crab  and  non-crab  reduction  permits 
and  effect  the  relinquishment  of  the  crab 
and  non-crab  reduction  histories. 

The  Financial  Services  Division 
would  advise  the  U.S.  Coast  Guard's 
National  Vessel  Docimientation  Center, 


the  U.S.  Maritime' Administration,  such 
other  agency  or  agencies  as  may  be 
involved,  or  all  of  them  to  revoke 
reduction  vessels'  fisheries  trade 
endorsements  and  otherwise  restrict 
reduction  vessels  in  accordance  with 
this  proposed  rule.  Those  agencies 
would  be  responsible  for  acting  on  this 
advice. 

V.  Guidance 

A.  Reading  the  Proposed  Rule  in 
Conjunction  with  the  Fmmework  Rule 

This  proposed  rule  would  establish 
which  framework  rule  provisions  (this 
subpart's  §  600.1000  through 


§  600.6017)  would  not  apply  to  the  crab 
program.  Consequently,  a 
comprehensive  understanding  requires 
reading  the  proposed  rule  in 
conjunction  with  the  remaining 
framework  rule  provisions  that  would 
continue  to  apply  to  the  crab  program. 
NMFS  recommends  that  all  interested 
persons  carefully  read  the  former  in 
close  conjunction  with  the  latter. 

B.  Summary  of  Crab  Program  Notices 
and  Mailings 

This  table  sununarizes,  in 
chronological  order,  key  crab  program 
actions  that  would  involve  our 
providing  notice  to  affected  persons: 


Mettiod 

Action 

FEDERAL 
REGISTER 

Malting 

Website 

Final  rule 

Bidder  and  voter  rratice 

Invitation  to  bid 

Bid  rejection  and  acceptance 

Referendum  ballots 

Referendum  results 

Reduction  contracts  unconditional 

Reduction  payment  tender  notice 

Reduction  payment  tender 

Fee  payment  and  collection 

X 
X 
X 

X 

X 
X 
X 
X 
X 
X 

X 
X 

X 
X 
X 

X 
X 

X 

This  is  what  we  would  mail  in  each 
notice  and  to  whom  we  would  mail  it: 


Action 

NMFS  would  mail: 

Bidder  and  voter  notice 

Invitation  to  bid 

Bid  rejection  and  acceptance 

Referendum  ballots 

Referendum  results 

Reduction  Contracts  Unconditional 

Reduction  payment  tender 

Fee  payment  and  collection  notice 

A  notice  to  eacfi  crab  license  holder  wtw  is  prospectively  a  quali- 
fying bidder,  voter,  or  botti. 

An  invitation  to  bid  to  each  crab  license  holder  who  is  on  our  pro- 
spectively qualifying  bidder  list. 

Our  rejection  to  each  bidder  wtiose  bid  we  reject  and  our  accept- 
ance to  each  bidder  whose  bid  we  accept. 

A  referendum  ballot  and  instnjctions  to  each  crab  license  holder 
who  is  on  our  prospectively  qualifying  voter  list. 

The  results  of  the  referendum  to  each  crab  license  holder 

Advice,  to  each  accepted  bidder,  that  a  successful  referendum  has 
fulfilled  the  one  condition  to  performance  of  the  reduction  con- 
tracts. 

After  a  successful  referendum  and  a  reduction  payment  tender  no- 
tice, a  tender  of  reduction  payment  to  each  accepted  bidder. 

A  notice  to  each  fish  seller  and  each  fish  buyer  of  the  initial  fee 
payment  and  collection  requirement  and  each  subsequent 
change  in  this  requirement. 

All  website  postings  would  be  solely 
for  the  public's  convenience  and  our 
failure  or  inability  to  post  anything  on 
a  website  would  not  affect  the  rights, 
privileges,  duties,  or  obligations  of  any 
person  involved. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service,  determined  that  this  proposed 
rule  is  consistent  with  the  Magnuson- 


Stevens  Fishery  Conservation  and 
Management  Act  and  other  applicable 
laws. 

In  compliance  with  the  National 
Environmental  Policy  Act.  we  prepared 
an  environmental  assessment  for  this 
proposed  rule.  The  assessment 
discusses  the  impact  of  th^   proposed 
rule  on  the  natural  and  human 
environment  and  integrates  a  Regulatory 
Impact  Review  and  an  Initial  Regulatory 
Flexibility  Analysis.  NMFS  will  send 


the  assessment,  the  review  and  analysis 
to  anyone  who  requests  us  to  do  so  (see 
ADDRESSES). 

We  determined  that  this  proposed 
rule  is  significant  for  purposes  of 
Executive  Order  12866. 

In  compliance  with  the  Regulatory 
Flexibility  Act,  NMFS  prepared  an 
analysis  that  describes  the  economic 
impact  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  In  this 
proposed  rule's  preamble,  we  described 
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the  proposed  rule,  why  we  are 
proposing  it,  and  its  legal  basis.  NMFS 
intends  the  analysis  to  aid  us  in 
considering  all  reasonable  regulatory 
alternatives  that  could  minimize  the 
economic  impact  on  affected  small 
entities. 

This  proposed  rule's  effect  on  post- 
reduction crab  harvesters  would  depend 
on  the  crab  program's  natiu«  and  size. 
Chir  assessment,  review,  and  analysis 
considered: 

1.  The  effect  of  three  alternatives: 

a.  The  status  quo, 

b.  Uniform  reduction  loan  repayment 
fees,  and 

c.  Weighted  reduction  loan  repayment 
fees;  and 

2.  Based  on  five  potential  magnitudes 
of  revoked  crab  licenses  and  vessels: 

a.  30, 

b.  45. 

c.  60,    ' 

d.  75,  and 
6.90. 

The  preferred  alternative,  weighted 
reduction  loan  repayment  fees,  provides 
the  most  equitable  method  for  allocating 
reduction  loan  repayment,  and  this  is 
the  reduction  loan  repayment  method 
that  section  144  requires. 

The  proposed  rule's  impact  would  be 
positive  for  both  bidders  whose  bid 
offers  NMFS  accepts  and  post-reduction 
harvesters  whose  landing  fees  repay  the 
reduction  loan  because  the  bidders  and 
harvesters  would  have  voluntarily 
assumed  the  impact: 

1.  Bidders  would  have  volunteered  to 
make  bid  offers  at  bid  amounts  of  their 
own  choice.  Presxunably,  no  bidder 
would  volimteer  to  make  a  bid  offer 
with  a  bid  amount  that  is  inconsistent 
with  the  bidder's  interest:  and 

2.  Reduction  loan  repayment  landing 
fees  would  be  authorized,  and  we  could 
complete  the  crab  program,  only  if  at 
least  two-thirds  of  crab  license  holders 
voting  in  a  post-bidding  fee  referendum 
voted  in  favor  of  the  fee.  Presumably, 
crab  license  holders  who  are  not 
accepted  bidders  would  not  vote  in 
favor  of  the  fee  unless  they  concluded 
that  the  crab  program's  prospective 
capacity  reduction  was  sufficient  to 
enable  them  to  increase  their  post- 
reduction revenues  enough  to  justify  the 
fee. 

NMFS  believes  that  this  proposed 
action  would  affect  neither  authorized 
crab  harvest  levels  nor  crab  harvesting 
practices. 

This  proposed  rule  contains 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  Office  of  Management  and 
Budget  (OMB)  approved  this 
information  collection  under  OMB 
control  number  0648-0376.  NMFS 


estimates  that  the  public  reporting 
burden  for  this  information  collection 
would  average  4  hours  for  bidding  and 
4  hours  for  voting  in  a  referendum. 
Persons  affected  by  this  proposed  rule 
would  also  be  subject  to  other 
coUection-of-information  requirements 
referred  to  in  the  proposed  rule  and  also 
approved  under  OMB  control  number 
0648-0376.  These  requirements  and 
their  associated  response  times  are: 
completing  and  filing  a  fish  ticket  (10 
minutes),  submitting  monthly  fish  buyer 
reports  (2  hours),  submitting  annual  fish 
buyer  reports  (4  hours),  and  fish  buyer/ 
fish  seller  reports  when  a  person  fails 
either  to  pay  or  to  collect  the  loan 
repayment  fee  (2  hours). 

This  proposed  rule  also  contains  a 
new  collection-of-information 
requirement  ^at  NMFS  has  submitted 
to  OMB  for  approval  (under  the  same 
OMB  control  number).  The  provision 
allows  the  public  30  days  to  advise  us 
of  any  license  or  permit  holder  or  vessel 
owner  claims  that  conflict  with 
accepted  bidders'  representations  about 
holding,  owning,  or  retaining  any  of  the 
crab  or  non-crab  reduction  permits,  the 
reduction  vessels,  or  the  crab  or  non- 
crab  reduction  histories.  Responses  are 
volimtary,  but  we  estimate  the  public 
reporting  burden  for  this  collection  of 
information  would  be  1  hour  per 
response. 

These  response  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  Interested 
persons  may  send  comments  regarding 
this  burden  estimate,  or  any  other  aspect 
of  this  data  collection,  including 
suggestions  for  reducing  the  burden,  to 
both  NMFS  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  and  no  person  is  subject  to  a  penalty 
for  failure  to  comply  with,  an 
information  collection  subject  to  the 
PRA  requirements  unless  that 
information  collection  displays  a 
currently  valid  OMB  control  number. 

In  addition  to  public  comment  about 
the  proposed  rule's  substance,  NMFS 
also  seeks  public  comment  on  any 
ambiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
proposed  rule. 

This  action  would  not  result  in  any 
adverse  effects  on  endangered  species  or 
marine  mkmmals. 

List  of  Subiects  in  50  CFR  Part  600 

Fisheries,  Fishing  capacity  reduction. 
Fishing  permits.  Fishing  vessels. 
Intergovernmental  relations.  Loan 


programs — ^business.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  4,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Progmms,  National  Marine  - 
Fisheries  Service. 

For  the  reasons  in  the  preamble,  the 
National  Marine  Fisheries  Service 
proposes  to  amend  50  CFR  part  600  as 
follows: 

PART  600-MAGNUSON-STEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  part  600 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  561. 16  U.S.C.  1801  et 
seq.,  16  U.S.C.  1861a(b)  through  (e),  46  App. 
U.S.C.  1279f  and  1279g,  section  144(d)  of 
Division  B  of  Pub.  L.  106-554.  section  2201 
of  Pub.  L.  107-20,  and  section  205  of  Pub. 
L.  107-117. 

2.  Section  600.1018  is  added  to 
subpart  L  to  read  as  follows: 

§600.1018    Crab  species  program. 

(a)  Purpose.  This  section's  purpose  is 
to  implement  the  program  that  Section 
144(d)  of  Division  B  of  Pub.  L.  106-554. 
as  amended  by  section  2201  of  Pub.  L. 
107-20  and  section  205  of  Pub.  L.  107- 
117,  enacted  for  crab  species. 

(b)  Terms.  Unless  otherwise  defined 
in  this  section,  the  terms  defined  in 

§  600.1000  expressly  apply  to  the 
program  for  crab.  Likewise,  the  terms 
defined  in  §  679.2  of  this  chapter  also 
apply  to  terms  not  otherwise  defined  in 
either  §  600.1000  or  this  section.  The 
following  terms  used  in  this  section 
have  the  following  meanings  for  the 
purpose  of  this  section: 

Acceptance  means  NMFS' 
acceptance,  on  behalf  of  the  United 
States,  of  a  bid. 

Bid  means  a  bidder's  irrevocable  offer, 
in  response  to  an  invitation  to  bid  imder 
this  section,  to  surrender,  to  have 
revoked,  to  have  restricted,  to 
relinquish;  to  have  withdrawn,  or  to 
have  extinguished  by  other  means,  in 
the  manner  that  this  section  requires, 
the  bidder's  reduction  fishing  interest. 

Bid  amount  means  the  dollar  amount 
of  each  bidder's  bid. 

Bid  crab  means  the  crab  that  NMFS 
determines  each  bidder's  reduction 
vessel  harvested,  according  to  the  State 
of  Alaska's  records  of  the  documented 
harvest  of  crab,  frtjm  each  reduction 
endorsement  fishery  and  from  the 
Norton  Sound  fishery  dining  the  most 
recent  5  calendar  years  in  which  each 
reduction  endorsement  fishery  was  for 
any  length  of  time  open  for  directed 
crab  fishing  during  a  10-calendar-year 
period  beginning  on  January  1,  1990, 
and  ending  on  December  31, 1999. 
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Bidder  means  either  a  qualifying 
bidder  bidding  alone  or  a  qualifying 
bidder  and  a  co-bidder  bidding  together 
who  at  the  time  of  bidding  holds  the 
reduction  fishing  interests  specified  at 
§  600.1018(e), 

Bid  score  means  the  criterion  by 
which  NMFS  decides  in  what  order  to 
accept  bids  in  the  reverse  auction 
specified  in  this  section. 

Co-bidder  means  a  person  who  is  not 
a  qualifying  bidder  but  who  at  the  time 
of  bidding  owns  the  reduction  vessel, 
holds  the  non-crab  reduction  permit,  or 
both  owns  the  reduction  vessel  and 
holds  the  non-crab  reduction  permit 
that  this  section  requires  to  be  included 
in  a  bid  and  who  is  bidding  together 
with  a  qualifying  bidder. 

Crab  means  the  crab  species  covered 
by  the  Fishery  Management  Plan  for  the 
Bering  Sea/Aleutian  Islands  King  and 
Tanner  Crabs  piusuant  to  §  679.2  of  this 
chapter. 

Crab  license  means  a  License 
Limitation  Program  license  for  crab 
issued  pursuant  to  §  679.4(k)(5)  of  this 
chapter. 

Crab  reduction  permit  means  a  non- 
interim  crab  license  endorsed  for  one  or 
more  reduction  endorsement  fisheries, 
regardless  of  whether  it  is  also  endorsed 
for  the  Norton  Sound  fishery. 

FSD  means  NMFS'  Financial  Services 
Division,  located  in  NMFS'  Silver 
Spring,  MD,  headquarters  office. 

Norton  Sound  fishery  means  the  non- 
reduction  fishery  defined  in  §  679.2  of 
this  chapter  as  the  area/species 
endorsement  for  Norton  Sound  red  king 
and  Norton  Sound  blue  king  crab. 

ATVDC  means  the  U.S.  Coast  Guard's 
National  Vessel  Documentation  Center 
located  in  Falling  Waters,  WV. 

Qualifying  bidder  means  a  person 
who  at  the  time  of  bidding  is  the  license 
holder  of  record  of  a  crab  reduction 
permit. 

Qualifying  voter  means  a  person  who 
at  the  time  of  voting  in  a  referendum  is 
the  license  holder  of  record  either  of  an 
interim  or  a  non-interim  crab  license, 
except  a  crab  license  whose  sole  area/ 
species  endorsement  is  for  the  Norton 
Sound  fishery. 

RAM  Program  means  NMFS' 
Restricted  Access  Management  Program 
located  in  NMFS'  Juneau,  AK,  regional 
office. 

Reduction  fishing  interest  means,  for 
each  bid,  the  bidder's: 

(1)  Reduction  vessel  fishing  privilege; 

(2)  Crab  reduction  permit; 

(3)  Non-crab  reduction  permit; 

(4)  Reduction  vessel  fishing  history; 
and 

(5)  Any  other  claim  that  could  in  any 
way  qualify  the  owner,  holder,  or 
retainer  of  any  of  the  reduction 


components,  or  any  person  claiming 
under  such  owner,  holder,  or  retainer, 
for  any  present  or  future  limited  access 
system  fishing  license  or  permit  in  any 
United  States  fishery  (including,  but  not 
limited  to,  any  harvesting  privilege  or 
quota  allocation  under  any  present  or 
.  future  individual  fishing  quota  system). 

Reduction  endorsement  fishery  means 
any  of  the  seven  fisheries  that  §  679.2  of 
this  chapter  defines  as  area/species 
endorsements  except  the  area/ species 
endorsement  for  the  Norton  Sound 
fisheiy. 

Reduction  fishery  means  the  fishery 
for  all  crab  covered  by  the  Bering  Sea/ 
Aleutian  Islands  King  and  Tanner  Crabs  ;> 
Fishery  Management  Plan  under  all 
area/species  endorsements  that  section 
679.2  of  the  chapter  defines,  except  the 
area/ species  endorsement  for  the  Norton 
Sound  fishery. 

Reduction  loan  sub-amount  means 
the  portion  of  the  original  principal 
amoimt  of  this  program's  reduction  loan 
that  each  reduction  endorsement  fishery 
must  repay  with  interest. 

Reduction  vessel  fishing  history 
means,  for  each  bid,  the  reduction 
vessel's  complete  history  of  documented 
harvest  upon  any  part  of  which  NMFS 
based  issuance  of  the  bidder's  crab 
reduction  permit  and  non-crab 
reduction  permit.. 

Referendum  means  a  referendiun 
under  this  section  to  determine  whether 
voters  approve  the  fee  required  to  repay 
this  program's  reduction  loan. 

(c)  Relationship  to  this  subpart — (1) 
Provisions  that  apply.  The  provisions  of 
§600.1000  through  §600.1017  of  this 
subpart  apply  to  this  program  except  as 
paragraph  (c)(2)  of  this  section  provides; 
and 

(2)  Provisions  that  do  not  apply.  The 
following  sections,  or  portions  of  them, 
of  this  subpart  do  not  apply  to  this 
program: 

(i)  All  of: 

(A)  Section  600.1001, 

(B)  Section  600.1002, 

(C)  Section  600.1003, 

(D)  Section  600.1004, 

(E)  Section  600.1005, 

(F)  Section  600.1006,  and 

(G)  Section  600.1007, 

(ii)  The  portions  of  §  600.1008: 

(A)  Pertaining  to  an  implementation 
plan, 

(B)  Pertaining  to  a  60-day  comment 
period  for  a  proposed  implementation 
regulation. 

(C)  Pertaining  to  public  hearings  in 
each  State  that  the  this  program  affects, 

(D)  Pertaining  to  basing  the 
implementation  regulation  on  a 
business  plan, 

(E)  Within  paragraphs  (d)(l)(ii) 
through  (viii). 


(F)  Within  paragraph  (d)(2)(ii), 

(G)  Within  paragraph  (e),  and 
(H)  Within  paragraph  (f)  and 

pertaining  to  fishing  capacity  reduction 
specifications  and  a  subsidized 
program, 
(iii)  The  portions  of  §  600.1009: 

(A)  Pertaining  to  fishing  capacity 
reduction  specifications, 

(B)  Within  paragraph  (a)(4), 

(C)  Pertaining  to  a  reduction 
amendment, 

(D)  Within  paragraph  (a)(5)(ii),  to  the 
extent  that  the  paragraph  is  inconsistent 
vtdth  the  requirements  of  this  section, 

(E)  Within  paragraph  (b)(i),  and 

(F)  Pertaining  to  an  implementation 
plan. 

(iv)  The  portions  of  §  600.1010: 

(A)  Within  paragraph  (b), 

(B)  Pertaining  to  fishing  capacity 
reduction  specifications, 

(C)  Within  paragraph  (d)(1),  and 

(D)  Within  paragraphs  (d)(4))(iv) 
through  (vii), 

(v)  The  portions  of  §  600.1011: 

(A)  That  comprise  the  last  sentence  of 
paragraph  (a), 

(B)  Within  paragraph  (d).  and 

(C)  Within  paragraph  {e)(2), 
(vi)  The  portions  of  §  600.1012: 

(A)  Within  paragraph  (b)(3)  following 
the  word  "subpart",  and 

(B)  Within  paragraph  (b)(3),  and 
(vii)  The  last  sentence  of 

§  600.1014(f). 

(d)  Reduction  cost  financing.  NMFS 
will  use  the  proceeds  of  a  reduction 
loan,  authorized  for  this  purpose,  to 
finance  100  percent  of  the  reduction 
cost.  The  original  principal  amount  of 
the  reduction  loan  will  be  the  total  of  all 
reduction  payments  that  NMFS  makes 
under  reduction  contracts.  This  amount 
shall  not  exceed  $100  million. 

(e)  Who  constitutes  a  bidder.  A  person 
or  persons  who  hold  all  of  the  following 
three  reduction  components  constitutes 
a  bidder: 

(1)  License  or  permit  holder  of  record 
and  person  otherwise  fully  and  legally 
entitled  to  offer,  in  the  manner  that  this 
section  requires,  the  bid's  crab 
reduction  permit  and  the  bid's  non-crab 
reduction  permit; 

(2)  Reduction  vessel  owner,  title 
holder  of  record,  and  person  otherwise 
fully  and  legally  entitled  to  offer,  in  the 
manner  that  this  section  requires,  the 
bid's  reduction  vessel  fishing  privilege; 
and 

(3)  Retainer  and  person  otherwise 
fully  and  legally  entitled  to  offer,  in  the 
manner  that  this  section  requires,  the 
bid's  reduction  vessel  fishing  history. 

(f)  How  crab  licenses  determine 
qualifying  bidders  and  qualifying 
voters— (1)  Non-interim  crab  licenses. 
Each  person  who  is  the  record  holder  of 
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a  non-interim  crab  license  endorsed  for 
one  or  more  reduction  endorsement 
fisheries  is  both  a  qualifying  bidder  and 
a  qualifying  voter  and  can  both  bid  and 

vote; 

(2)  Interim  crab  licenses.  Each  person 
who  is  the  record  holder  of  an  interim 
crab  license  endorsed  for  one  or  more 
reduction  endorsement  fisheries  is  a 
qualifying  voter  but  not  a  qualifying 
bidder  and  can  vote  but  not  bid; 

(3)  Crab  licenses  endorsed  solely  for 
the  Norton  Sound  Fishery.  Each  person 
who  is  the  record  holder  of  any  crab 
license  endorsed  solely  for  the  Norton 
Sound  fishery  is  neither  a  qualifying 
bidder  nor  a  qualifying  voter  and  can 
neither  bid  nor  vote;  and 

(4)  Time  at  which  qualifying  bidders 
and  voters  must  hold  required  crab 
licenses.  A  qualifying  bidder  must  be 
the  record  holder  of  the  required  crab 
license  at  the  time  the  qualifying  bidder 
submits  its  bid.  A  qualifying  voter  must 
be  the  record  holder  of  the  required  crab 
license  at  the  time  the  qualifying  voter 
submits  its  referendum  ballot. 

(g)  Qualifying  bidders  and  co- 
bidders— [1]  Qualifying  bidders  bidding 
alone.  There  is  no  co-bidder  when  a 
qualifying  bidder  owns,  holds,  or  retains 
all  the  required  components  of  the 
reduction  fishing  interest; 

(2)  Qualifying  bidders  bidding 
together  with  co-bidders.  When  a 
qualifying  bidder  does  not  own  the 
reduction  vessel  or  does  not  hold  the 
non-crab  reduction  permit,  the  person 
who  does  own  the  reduction  vessel  or 
does  hold  the  non-crab  reduction  permit 
may  be  the  qualifying  bidder's  co- 
bidder;  and 

(3)  Minimum  reduction  components 
that  qualifying  bidders  must  hold  or 
retain  when  bidding  with  co-bidders.  At 
a  minimum,  a  qualifying  bidder  must 
hold  the  crab  reduction  permit  and 
retain  the  reduction  vessel  fishing 
history.  The  reduction  vessel  may  be 
owned  and  the  non-crab  reduction 
permit  may  be  held,  however,  by 
another  person  who  is  a  co-bidder. 

(h)  Reduction  fishing  interest — (1) 
General  requirements.  Each  bidder 
must: 

(i)  In  its  bid,  offer  to  surrender,  to 
have  revoked,  to  have  restricted,  to 
relinquish,  to  have  withdrawn,  or  to 
have  extinguished  by  other  means,  in 
the  manner  that  this  section  requires. 
the  reduction  fishing  interest, 

(ii)  At  the  time  of  Bidding,  hold,  own, 
or  retain  the  reduction  fishing  interest 
and  be  fully  and  legally  entitled  to  offer, 
in  the  manner  that  this  section  requires, 
the  reduction  fishing  interest,  and 

(iii)  Continuously  thereafter  hold, 
own.  or  retain  the  reduction  fishing 
interest  and  remain  fully  and  legally 


entitled  to  offer,  in  the  manner  that  this 
section  requires,  the  reduction  fishing 
interest  until: 

(A)  The  bid  expires  without  NMFS 
first  having  accepted  the  bid. 

(B)  NMFS  notifies  the  bidder  that 
NMFS  rejects  the  bid. 

(C)  NMFS  notifies  the  bidder  that  a 
reduction  contract  between  the  bidder 
and  the  United  States  no  longer  exists, 
or 

(D)  NMFS  tenders  reduction  payment 
to  the  bidder; 

(2)  Reduction  vessel  requirements. 
Except  as  otherwise  provided  in 
paragraph  (h)  of  this  section,  the 
reduction  vessel  in  each  bid  must: 

(i)  Be  the  same  vessel  upon  whose 
documented  harvest  of  crab  during  the 
GQP.  EQP.  and  RPP  NMFS  issued  the 
crab  reduction  permit  that  the  bidder 
includes  in  its  bid,  and 

(ii)  Be  neither  lost  nor  destroyed  at 
the  time  of  bidding; 

(3)  Reduction  vessel  fishing  privilege 
requirements.  The  reduction  vessel 
fishing  privilege  in  each  bid  must  be  the 
reduction  vessel's: 

(i)  Fisheries  trade  endorsement  under 
the  Merchant  Marine  Act.  1936  (46 
U.S.C.A.  12108), 

(ii)  Qualification  for  any  present  or 
future  U.S.  Government  approval  under 
section  (9)(c)(2)  of  the  Shipping  Act. 
1916  (46  U.S.C.  App.  808(c)(2))  for 
placement  under  foreign  registry  or 
operation  under  the  authority  of  a 
foreign  country,  and 

(iii)  Any  other  privilege  to  fish 
anywhere  in  the  world; 

(4)  Crab  reduction  permit 
requirements,  (i)  Except  as  otherwise 
provided  in  paragraph  (h)  of  this 
section,  the  crab  reduction  permit  must 
in  each  bid: 

(A)  Be  the  crab  license  that  NMFS 
issued  on  the  basis  of  the  documented 
harvest  of  crab  during  the  GQP,  EQP, 
and  RPP  of  the  same  reduction  vessel 
that  the  bidder  includes  in  its  bid. 

(B)  Be  non-interim  at  the  time  each 
bidder  submits  its  bid.  and 

(C)  Include  an  area/species 
endorsement  for  any  one  or  more 
reduction  endorsement  fisheries. 

(ii)  Although  the  Norton  Sound 
fishery  is  not  a  reduction  endorsement 
fishery,  an  area/species  endorsement  for 
the  Norton  Sound  fishery  occiuring  on 
a  crab  reduction  permit  must  be 
surrendered  and  revoked  (and  all 
fishing  history  involving  it 
relinquished)  in  the  same  manner  as  all 
other  reduction  endorsement  fisheries 
occurring  on  the  crab  reduction  permit; 
and 

(5)  Non-crab  reduction  permit 
requirements.  The  non-crab  reduction 
permit  must  in  each  bid  be  every 


license,  permit,  or  other  harvesting 
privilege  that: 

(i)  NMFS  issued  on  the  basis  of  the 
reduction  vessel  fishing  history  of  the 
same  reduction  vessel  that  the  bidder 
includes  in  its  bid,  and 

(ii)  For  which  the  bidder  was  the 
license  holder  of  record  on  the  effective 
date  of  this  section;  and 

(6)  Reduction  vessel  fishing  history 
requirements.  Except  as  otherwise 
provided  in  paragraph  (h)  of  this 
section,  the  reduction  vessel  fishing 
history  in  each  bid  must  be  the  whole 
of  the  reduction  vessel  fishing  history 
upon  any  part  of  which  NMFS  based 
issuance  of  the  crab  reduction  permit 
and  the  non-crab  reduction  permit  that 
the  bidder  includes  in  its  bid. 

(i)  Exceptions  to  the  reduction  fishing 
interest  requirements — (1)  Lost  or 
destroyed  vessel  salvaged.  When  a 
bidder  has  salvaged  a  lost  or  destroyed 
vessel  and  has  made  ft-om  the  salvaged 
vessel  the  dociunented  harvest  of  crab 
that  §679.4{k)(5)(iii)(B)(3)  of  this 
chapter  requires: 

(i)  The  reduction  vessel  is  the 
salvaged  vessel,  and 

(ii)  The  crab  portion  of  the  reduction 
vessel  fishing  history  is  the  salvaged 
vessel's  documented  harvest  of  crab; 
and 

(2)  Lost  or  destroyed  vessel  not 
salvaged.  When  a  bidder  has  not 
salvaged  the  lost  or  destroyed  vessel  but 
has  made  from  an  alternative  vessel  the 
documented  harvest  of  crab  that 
§679.4(k){5)(iii)(B)(3)  of  this  chapter 
requires: 

(i)  The  reduction  vessel  is  the 
alternative  vessel. 

(ii)  The  crab  portion  of  the  reduction 
vessel  fishing  history  is  the  total  of  the 
lost  or  destroyed  vessel's  documented 
harvest  of  crab  through  the  date  of  such 
vessel's  loss  or  destruction  plus  the 
alternative  vessel's  documented  harvest 
of  crab  after  such  date,  and 

(iii)  For  the  purposes  of  this  program, 
the  lost  or  destroyed  vessel's 
documented  hsirvest  of  crab  merges 
with,  and  becomes  a  part  of,  the 
alternative  vessel's  documented  harvest 
of  crab;  and 

(3)  Acquired  crab  fishing  history. 
When  a  bidder,  in  the  manner  that 

§  679.4(k)(5)(iv)  of  this  chapter  requires, 
has  made  a  documented  harvest  of  crab 
from  one  vessel  and  has  acquired 
another  vessel's  documented  harvest  of 
crab: 

(i)  The  reduction  vessel  is  the  vessel 
from  which  the  bidder  made  the 
documented  harvest  of  crab  that 
§  679.4(k)(5)(iv)  of  this  chapter  requires, 

(ii)  The  crab  portion  of  the  reduction 
vessel  fishing  history  is  the  total  of  the 
acquired  documented  harvest  of  crab 
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through  December  31. 1994.  plus  the 
documented  harvest  of  crab  after 
December  31. 1994,  of  the  vessel  from 
which  the  bidder  made  the  documented 
crab  harvest  that  §  679.4(k)(5)(iv)  of  this 
chapter  requires,  and 

(iii)  For  the  purposes  of  this  program, 
the  acquired  documented  harvest  of 
crab  merges  with,  and  becomes  a  part  of. 
the  non-acquired  documented  harvest  of 
crab. 

(j)  Determining  value  of  reduction 
vessels'  bid  crab—C^)  In  each  fishery. 
NMFS  will  determine  the  dollar  value  of 
each  reduction  vessel's  bid  crab  in  each 
reduction  endorsement  fishery  and  in 
the  Norton  Sound  Fishery  by 
multiplying  each  reduction  vessel's 
number  of  pounds  of  each  species  of  bid 
crab  by  the  average  ex-vessel  price  per 
pound  that  the  State  of  Alaska  annually 
publishes  for  each  crab  species  in  the 
bid  crab;  and 

(2)  In  all  fisheries.  NMFS  v«ll 
determine  the  dollar  value  of  each 

^reduction  vessel's  bid  crab  in  all 
reduction  endorsement  fisheries  and  in 
the  Norton  Sound  fishery  by  adding 
each  of  the  products  of  the 
multiplications  in  paragraph  (iKl)  of 
this  section;  and 

(3)  Crab  excluded  from  bid  crab.  A 
reduction  vessel's  bid  crab  may  not 
include,  to  the  extent  that  NMFS  has 
knowledge: 

(i)  Triangle  tanner  crab,  grooved 
tanner  crab,  and  any  other  crab  not 
involved  in  the  various  area/species 
endorsements, 

(ii)  Discarded  crab, 

(iii)  Crab  caught  for  personal  use, 

(iv)  Unspecified  crab,  and 

(v)  Any  other  crab  whose  dollar  value 
NMFS  cannot,  for  whatever  reason, 
determine. 

(k)  Determining  bid  score.  NMFS  will 
determine  each  bid  score  by  dividing 
each  bid  amount  by  the  sum  in 
paragraph  (i)(2)  of  this  section. 

(1)  Determining  reduction  loan  sub- 
amount — (1)  Value  of  all  bid  crab  in 
each  fishery.  NMFS  will  add  the  dollar 
value  of  bid  crab  of  all  accepted  bidders' 
reduction  vessels  in  each  reduction 
endorsement  fishery; 

(2)  Value  of  all  bid  crab  in  all 
fisheries.  NMFS  will  add  the  dollar 
value  of  bid  crab  of  all  accepted  bidders' 
reduction  vessels  in  all  reduction 
endorsement  fisheries  plus  the  Norton 
Soimd  fishery; 

(3)  Each  fishery  as  a  percentage  of  all 
fisheries.  NMFS  will  divide  each  of  the 
sums  in  paragraph  (k)(l)  of  this  section 
by  the  sum  in  paragraph  (k)(2)  of  this 
section.  The  result  of  this  calculation 
will  be  the  dollar  value  of  all  bid  crab 
in  each  reduction  endorsement  fishery 
as  a  percentage  of  the  dollar  value  of  all 


bid  crab  in  all  reduction  endorsement 
fisheries  plus  the  Norton  Sound  fishery; 

(4)  Applying  percentages  to  loan 
amount.  h^FS  will  multiply  the 
reduction  loan's  full  original  principal 
amount  by  each  of  the  yields  in 
paragraph  (k)(3)  of  this  section;  and 

(5)  Loan  sub-amount.  Each  of  the 
amounts  resulting  from  the  calculation 
in  paragraph  (k)(4)  of  this  section  will 
be  the  reduction  loan  sub  mount  that  a 
reduction  endorsement  fishery  must 
repay. 

(m)  Prospectively  qualifying  bidder 
and  voter  notificatioii—{l)General.  At 
the  appropriate  point  before  issuing  an 
invitation  to  bid,  NMFS  will  publish  a 
notification  in  the  Federal  Register 
listing  all  persons  who  at  the  time  of 
publishing  the  notification 
prospectively  are  qualifying  bidders  and 
qualifying  voters; 

(2)  Qualifying  bidder  list.  The 
prospectively  qualifying  bidder  list  will 
include  the  names  and  addresses  of 
record  of  each  license  holder  of  record 
for  all  non-interim  crab  licenses  except 
only  crab  licenses  whose  sole  area/ 
species  endorsement  is  for  the  Norton 
Sound  fishery; 

(3)  Qualifying  voter  list.  The 
prospectively  qualifying  voter  list  will 
include  the  names  and  addresses  of 
record  of  each  license  holder  of  record 
for  all  non-interim  and  interim  crab 
licenses  except  only  crab  licenses  whose 
sole  area/species  endorsement  is  for  the 
Norton  Sound  fishery; 

(4)  Basis  of  lists.  NMFS  will  base  both 
the  lists  on  the  RAM  Program's  license 
holder  records  for  crab  licenses  meeting 
the  requirements  of  §  679.4(k)(5)  of  this 
chapter  as  well  as  the  requirements  of 
this  section; 

(5)  Purpose.  The  purpose  of  the 
notification  is  to  provide  the  public 
notice  of: 

(i)  The  prospectively  qualifying 
bidders  frx)m  whom  NMFS,  by  mailing 
to  them  the  invitation  to  bid.  will  invite 
bids  if  the  bidders  otherwise  meet  this 
section's  requirements,  and 

(ii)  The  prospectively  qualifying 
voters  to  whom  NMFS  will  mail 
referendum  ballots  if  the  voters 
otherwise  meet  this  section's 
requirements;  and 

(6)  Public  comment.  Any  person  who 
wants  to  comment  about  the  notification 
has  30  days  from  the  notification's 
publication  date  to  do  so.  Persons 
should  send  their  comments  to  both 
FSD  and  the  RAM  Program  (at  addresses 
that  the  notification  will  specify). 
Comments  may  address: 

(i)  Persons  who  appear  on  one  or 
more  lists  but  should  not. 

(ii)  Persons  who  do  not  appear  on  one 
or  more  lists  but  should,  and 


(iii)  Persons  who  believe  their  names 
and/or  business  mailing  addresses 
appearing  on  one  or  more  lists  are 
incorrect. 

(n)  Invitation  to  bid — (1)  Notification. 
At  the  appropriate  point  after  issuing 
the  notification  in  paragraph  (1)  of  this 
section,  NMFS  will  publish  the 
invitation  to  bid  in  the  Federal  Register 
notification  further  specified  in 
§  600.1009(c)  of  this  subpart.  No  person 
may.  however,  bid  at  this  stage; 

(2)  Notification  contents,  llie 
invitation  to  bid  notification  will  state 
all  applicable  bid  submission 
requirements  and  procedures 
(including,  but  not  limited  to,  those 
included  in  this  section).  In  particular, 
the  invitation  to  bid  notification  will, 
among  other  things: 

(i)  State  the  date  on  which  NMFS  will 
invite  bids  by  mailing  an  invitation  to 
bid  to  each  person  on  the  prospectively 
qualifying  bidder  list. 

(ii)  State  a  bid  opening  date,  before 
which  a  bidder  may  not  bid,  and  a  bid 
closing  date,  after  which  a  bidder  may 
not  bid, 

(iii)  State  a  bid  expiration  date  after 
which  each  bidder's  bid  expires  unless 
NMFS.  before  that  date,  accepts  the  bid 
by  mailing  a  written  acceptance  notice 
to  the  bidder  at  the  bidder's  address  of 
record, 

(ivXState  the  manner  of  bid 
submission  and  the  information  each 
bidder  must  submit  for  NMFS  to  deem 
a  bid  responsive. 

(v)  State  any  other  information 
required  for  bid  submission,  and 

(vi)  Include  a  facsimile  of  the 
invitation  to  bid.  containing  the  entire 
terms  and  conditions  of  the  reduction 
contract  under  which  each  bidder  who 
bids  must  bid  and  under  which  NMFS 
must  accept  each  bid  that  NMFS 
accepts;  and 

(3)  Mailing.  On  the  date  specified  in 
this  notification.  NMFS  will  invite  bids 
by  mailing  the  invitation  to  bid  and  a 
bidding  package,  including  a  bidding 
form  and  full  bidding  instructions,  to 
each  person  then  on  the  prospectively 
qualifying  bidder  list.  NMFS  will  not 
mail  the  invitation  to  bid  to  any 
potential  co-bidder  because  NMFS  will 
not  then  know  which  bids  may  include 
a  co-bidder.  Each  qualifying  bidder  is 
solely  responsible  to  have  any  required 
co-bidder  properly  complete  the  bid.  No 
person  may  bid  before  receiving  the 
invitation  to  bid  and  the  bidding 
package  that  NMFS  mailed  to  that 
person. 

(o)  Bids — (1)  Content.  Each  invitation 
to  bid  that  NMFS  mails  to  a  qualifying 
bidder  will  have  a  bid  form  that  requires 
each  bid  to: 
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(i)  Identify,  by  name,  regular  mail 
address,  telephone  number,  and  (if 
available)  electronic  mail  address,  the 
qualifying  bidder  and  each  co-bidder, 

(ii)  State  the  bid  amount  in  U.S. 
dollars, 

(iii)  Identify,  by  crab  license  number, 
the  qualifying  bidder's  crab  reduction 
permit  and  include  an  exact  copy  of  this 
crab  license  (which  the  RAM  Program 
issued). 

(iv)  Identify,  by  vessel  name  and 
official  number,  the  bidder's  reduction 
vessel,  and  include  an  exact  copy  of  this 
vessel's  official  docxunent  (which  NVDC 
issued), 

(v)  Identify,  by  license  or  permit 
number,  each  of  the  bidder's  non-crab 
reduction  petrmits;  and  include  an  exact 
copy  of  each  of  these  licenses  or  permits 
(which  the  RAM  Program  issued  for 
licenses  or  permits  involving  species 
under  the  jurisdiction  of  NMFS'  Alaska 
Region  and  which  other  NMFS  offices 
issued  for  licenses  or  permits  involving 
species  under  those  offices' 
jurisdiction). 

(vi)  Identify,  separately  for  crab  and 
for  each  other  species: 

(A)  The  qualifying  bidder's  reduction 
vessel  fishing  history, 

(B)  The  dates  that  each  portion  of  this 
reduction  vessel  fishing  history 
encompasses,  and 

(C)  If  the  qualifying  bidder  acquired 
any  reduction  vessel  fishing  history 
from  another  person,  the  name  of  the 
person  from  which  the  qualifying  bidder 
acquired  this  reduction  vessel  fishing 
history  and  the  date  on  which  the 
qualifying  bidder  did  so, 

(vii)  State,  declare,  and  affirm  that  the 
qualifying  bidder  holds  the  crab 
reduction  permit  and  retains  the 
complete  reduction  vessel  fishing 
history,  and  is  fully  and  legally  entitled 
to  offer  both  in  the  manner  that  this 
section  requires, 

(viii)  State,  declare,  and  affirm  that 
either  the  qualifying  bidder  or  the  co- 
bidder  owns  the  reduction  vessel  and 
holds  the  non-crab  reduction  permit  and 
is  fully  and  legally  entitled  to  offer  both 
in  the  manner  that  this  section  requires, 
and 

(ix)  Provide  any  other  information  or 
materials  that  NMFS  believes  is 
necessary  and  appropriate;  and 

(2)  Rejection.  NMFS,  regardless  of  bid 
scores,  will  reject  any  bid  that  NMFS 
believes  is  unresponsive  to  the 
invitation  to  bid.  All  bid  rejections  will 
constitute  final  agency  action  as  of  the 
date  of  rejection.  Before  rejection,  NMFS 
may.  however,  contact  any  bidder  to 
attempt  to  correct  a  bid  deficiency  if 
NMFS,  in  its  discretion,  believes  the 
attempt  warranted. 


(p)  Acceptance— (1)  Reverse  auction. 
NMFS  will  determine  which  responsive 
bids  NMFS  accepts  by  using  a  reverse 
auction  in  which  NKffS  first  accepts  the 
responsive  bid  with  the  lowest  bid  score 
and  successively  accepts  each 
additional  responsive  bid  with  the  next 
lowest  bid  score  until  either  there  are  no 
more  responsive  bids  to  accept  or 
acceptance  of  the  last  responsive  bid 
with  the  next  lowest  bid  score  would 
cause  the  reduction  cost  to  exceed  $100 
million.  If  two  or  more  responsive  bid 
scores  are  exactly  the  same,  NMFS  will 
first  accept  the  bid  that  NMFS  first 
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(2)  Notification.  NMFS  will,  in  the 
manner  that  §  600.1009(e)(3)  of  this 
subpart  requires,  notify  bidders  whose 
bids  NMFS  accepted;  and 

(3)  Post-acceptance  reduction  permit 
transfer.  After  NMFS  has  accepted  bids, 
neither  the  RAM  Program  (nor  any  other 
NMFS  office)  will  transfer  to  other 
persons  any  reduction  permits  that 
accepted  bidders  included  in  the 
accepted  bids  unless  and  until  FSD 
advises  the  RAM  I*rogram  (or  some 
other  NMFS  office)  that  the  resulting 
reduction  contracts  are  no  longer  in 
effect  because  a  referendum  failed  to 
approve  the  fee  that  this  section  requires 
to  repay  this  program's  reduction  loan. 

(q)  Reduction  contracts  subject  to 
successful  post-bidding  referendum 
condition.  Although  this  program 
involves  no  fishing  capacity  reduction 
specifications  under  this  subpart,  each 
bid.  each  acceptance,  and  each 
reduction  contract  is  nevertheless 
subject  to  the  successful  post-bidding 
referendum  condition  that 
§  600.1009(a)(3)  of  this  subpart  specifies 
for  bidding  results  that  do  not  conform 
to  the  fishing  capacity  reduction 
specifications. 

(r)  Post-bidding  referendum — (1) 
Purpose.  NMFS  will  conduct  a  post- 
bidding  referendum  whose  sole  purpose 
is  to  determine  whether,  based  on  the 
bidding  results,  qualifying  voters  who 
cast  referendum  ballots  in  the  manner 
that  this  section  requires  authorize  the 
fee  required  to  repay  this  program's 
reduction  loan; 

(2)  Manner  of  conducting.  NMFS  will 
mail  a  referendum  ballot  to  each  person 
then  on  the  prospectively  qualifying 
voter  list  for  each  crab  license  that  the 
person  holds  and  otherwise  conduct  the 
referendum  as  specified  in  §  600.1010  of 
this  subpart; 

(3)  One  vote  per  crab  license.  Each 
qualifying  voter  may  cast  only  one  vote 
for  each  crab  license  that  each 
qualifying  voter  holds; 

(4)  Cmh  License  Numbers  on  Ballots. 
Each  referendum  ballot  that  NMFS 
mails  will  contain  the  license  number  of 


the  prospectively  qualifying  voter's  crab 
license  to  which  the  ballot  relates; 

(5)  Potential  reduction  results  stated. 
Each  referendum  ballot  that  NMFS 
mails  will  state  the  aggregate  potential 
reduction  results  of  all  the  bids  that 
NMFS  accepted,  including: 

(i)  The  amount  of  reduction  that  all 
accepted  bids  potentially  effect, 
including: 

(A)  The  number  of  crab  reduction 
permits,  together  with  each  area/species 
endorsement  for  which  each  of  these 
licenses  is  endorsed, 

(B)  The  number  of  reduction  vessels, 
and 

(C)  The  aggregate  and  average  dollar 
value  of  bid  crab  (together  with  the 
number  of  pounds  of  bid  crab  upon 
which  NMFS  based  the  dollar  value),  in 
each  reduction  endorsement  fishery  and 
in  the  reduction  fishery,  for  all 
reduction  vessels  during  the  period  for 
which  NMFS  calculates  the  dollar  value 
of  bid  crab. 

(ii)  The  reduction  loan  sub-amoimt 
that  each  reduction  endorsement  fishery 
must  repay  if  a  referendum  approves  the 
fee.  and 

(iii)  Whatever  other  useful 
information  (if  any)  NMFS  may  then 
have  about  the  potential  sub-fee  rate 
initially  necessary  in  each  reduction 
endorsement  fishery  to  repay  each 
reduction  loan  sub-amount;  and 

(6)  Notice  that  condition  fulfilled.  If 
the  referendum  is  successful.  NMFS 
will  notify  accepted  bidders,  in  the 
manner  that  §600.1010(d)(6)(iii)  of  this 
subpart  specifies,  that  a  successful 
referendum  has  fulfilled  the  reduction 
contracts'  successful  post-bidding 
referendum  condition  specified  in 
paragraph  (p)  of  this  section. 

(s)  Reduction  method.  In  return  for 
each  reduction  payment,  NMFS  will 
permanently: 

(1)  Revoke  each  crab  reduction 
permit; 

(2)  Revoke  each  non-crab  reduction 
permit; 

(3)  Revoke  each  reduction  vessel 
fishing  privilege  (which  revocation  will 
run  with  the  reduction  vessel's  title  in 
the  manner  that  §600.1009(a)(5)(ii)(A) 
of  this  subpart  requires  and  in 
accordance  with  46  U.S.C.  12108(d)); 

(4)  Effect  relinquishment  of  each 
reduction  vessel  fishing  history  for  the 
purposes  specified  in  this  section  by 
noting  in  the  RAM  Program  records  (or 
such  other  records  as  may  be 
appropriate  for  reduction  permits  issued 
elsewhere)  that  the  reduction  vessel 
fishing  history  has  been  relinquished 
under  this  section  and  will  never  again 
be  available  to  anyone  for  any  fisheries 
purpose;  and 
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(5)  Otherwise  restrict  in  accordance 
with  this  subpart  each  reduction  vessel 
and  fully  effect  the  surrender, 
revocation,  restriction,  relinquishment, 
withdrawal,  or  extinguishment  by  other 
means  of  all  component^  of  each 
reduction  fishing  interest. 

(t)  Reduction  payment  tender  and 
disbursement — (1)  Fishing  continues 
until  tender.  Each  accepted  bidder  may 
continue  fishing  as  it  otherwise  would 
have  absent  the  program  imtil  NMFS. 
after  a  successful  referendum,  tenders 
reduction  payment  to  the  accepted 
bidder; 

(2)  Notification  to  the  public. 
Immediately  after  a  successful 
referendum  and  before  tendering 
reduction  payment.  NMFS  will  publish 
a  notification  in  the  Federal  Register 
listing  all  proposed  reduction  payments 
and  putting  the  public  on  notice: 

(i)  Of  the  crab  reduction  permits,  the 
reduction  vessels,  the  reduction  vessel 
fishing  histories,  and  the  non-crab 
reduction  permits  upon  whose  holding, 
owning,  retaining,  or  other  legal 
authority  representations  accepted 
bidders  based  their  bids  and  NMFS 
based  its  acceptances,  and 

(ii)  That  NMFS  intends,  in  accordance 
with  the  reduction  contracts,  to  tender 
reduction  pajrments  in  return  for  the 
actions  specified  in  paragraph  (r)  of  this 
section; 

(3)  Public  response.  The  public  has  30 
days  after  the  date  on  which  NMFS 
publishes  the  reduction  payment  tender 
notification  to  advise  NMFS  in  writing 
of  any  holding,  owning,  or  retaining 
claims  that  conflict  with  the 
representations  upon  which  the 
accepted  bidders  based  their  bids  and 
on  which  NMFS  based  its  acceptances; 

(4)  Tender  and  disbursement  parties. 
NMFS  will  tender  reduction  paj^ments 
only  to  accepted  bidders.  Unless 
accepted  bidders  responding  to  NMFS' 
reduction  payment  tenders  provide 
NMFS  with  explicit  written  payment 
instructions  and  authorizations  to  the 
contrary,  NMFS  will  also  disburse 
reduction  payments  only  to  accepted 
bidders  (including,  in  the  instance  of  co- 
bidders,  joint  disbursement  to 
qualifying  bidders  and  their  co-bidders). 
Creditors  or  other  parties  with  secured 
or  other  interests  in  reduction  vessels  or 
reduction  permits  are  responsible  to 
make  their  own  arrangements  with 
accepted  bidders; 

(5)  Time  of  tender.  At  the  end  of  the 
reduction  payment  tender  notification 
period,  NMFS  will  tender  reduction 
payments  to  accepted  bidders,  unless 
NMFS  then  knows  of  a  material  dispute 
about  an  accepted  bidder's  authority  to 
enter  into  the  reduction  contract  with 
respect  to  any  one  or  more  components 


of  the  reduction  fishing  interest  that 
warrants,  in  NMFS'  discretion,  an 
alternative  course  of  action; 

(6)  Method  of  tender  and 
disbursement.  NMFS  will  tender 
reduction  payment  by  requesting  from 
each  accepted  bidder  specific,  written 
instructions  for  paying  the  reduction 
payments.  Upon  receipt  of  these 
payment  instructions,  NMFS  will 
immediately  disburse  reduction 
payments  in  accordance  with  the 
payment  instructions;  and 

(7)  Effect  of  tender.  Concurrently  with 
NMFS'  tender  of  reduction  payment  to 
each  accepted  bidder: 

(i)  All  fishing  activity  for  any  species 
anywhere  in  the  world  in  any  way 
associated  with  each  accepted  bidder's 
reduction  fishing  interest  must  forever 
cease~with  the  sole  exception  that  each 
reduction  vessel  may  continue  fishing 
in  any  reduction  endorsement  fishery, 
for  which  the  accepted  bidder's  crab 
reduction  permit  is  endorsed,  that  is 
still  open  for  directed  crab  fishing  at  the 
time  of  reduction  payment  tender  until 
such  fishery  thereafter  first  closes, 

(ii)  Each  accepted  bidder  must 
retrieve  all  fixed  fishing  gear  for  whose 
deployment  the  accepted  bidder's 
reduction  vessel  was  responsible,  and 

(iii)  NMFS  will  fully  exercise  its 
reduction  contract  rights  with  respect  to 
the  reduction  fishing  interest  by  taking 
the  actions  specified  in  paragraph  (r)  of 
this  sedtion. 

(u)  Fee  payment-and  collection — (1) 
Fish  sellers  who  pay  the  fee.  Any  person 
who  harvests  any  crab,  but  whom 
ADF&G's  fisheries  reporting 
requirements  do  not  require  to  record 
and  submit  an  ADF&G  fish  ticket  for 
that  crab,  is  a  fish  seller  for  the  purpose 
of  paying  any  fee  on  that  crab  and 
otherwise  complying  with  the 
requirements  of  §  600.1013  of  this 
subpart; 

(2)  Fish  buyers  who  collect  the  fee. 
Any  person  whom  ADF&G's  fisheries 
reporting  requirements  require  to  record 
and  submit  an  ADF&G  fish  ticket  for  any 
crab  that  another  person  harvested  is  a 
fish  buyer  for  the  purpose  of  collecting 
the  fee  on  that  crab  and  otherwise 
complying  with  the  requirements  of 
§600.1013  of  this  subpart;  and 

(3)  Persons  who  are  both  fish  sellers 
and  fish  buyers  and  both  pay  and 
collect  the  fee.  Any  person  who  harvests 
any  crab,  and  whom  ADF&G's  fisheries 
reporting  requirements  require  to  record 
and  submit  an  ADF&G  fish  ticket  for 
that  crab,  is  both  a  fish  seller  and  a  fish 
buyer  for  the  purpose  of  paying  and 
collecting  the  fee  on  that  crab  and 
Otherwise  complying  with  the 
requirements  of  §  600.1013  of  this 
subpart. 


(v)  Fishing  prohibition  and 
penalties — (1)  General.  Fishing,  for  the 
purpose  of  this  section,  includes  the  full 
range  of  activities  defined  in  the  term 
"fishing"  in  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801), 

(2)  Prohibitions.  Concurrently  with 
NMFS'  tender  of  each  reduction 
payment,  and  with  the  sole  exception  in 
paragraph  (s)(7)(i)  of  this  section,  no 
person  whatsoever  may,  and  it  is 
unlawful  for  any  person  to: 

(i)  Fish  with  or  attempt  to  fish  with, 
or  allow  others  to  fish  with  or  attempt 
to  fish  with,  the  reduction  vessel 
anywhere  in  the  world  for  any  species 
under  any  conditions  and  regardless  of 
the  reduction  vessel's  ownership  or 
registry  for  so  long  as  the  reduction 
vessel  exists.  This  prohibition  includes, 
but  is  not  limited  to,  fishing  on  the  high 
seas  or  in  the  jurisdiction  of  any  foreign 
country  while  operating  under  U.S.  flag, 

(ii)  Place  or  attempt  to  place,  or  allow 
others  to  place  or  attempt  to  place,  the 
reduction  vessel  under  foreign  flag  or 
registry. 

(iii)  Operate  or  attempt  to  operate,  or 
allow  others  to  operate  or  attempt  to 
operate,  the  reduction  vessel  under  the 
authority  of  a  foreign  country, 

(iv)  Otherwise  avoid  or  attempt  to 
avoid,  or  allow  others  to  avoid  or 
attempt  to  avoid,  the  revocation  of  the 
reduction  vessel  fishing  privilege  with 
respect  to  any  reduction  vessel,  and 

(v)  Make  any  claim  or  attempt  to  make 
any  claim,  or  allow  others  to  claim  or 
attempt  to  make  any  claim,  for  any 
present  or  future  limited  access  fishing 
license  or  permit  in  any  U.S.  fishery 
(including,  but  not  limited  to,  any  quota 
allocation  under  any  present  or  future 
individual  quota  allocation  system) 
based  in  any  way  on  any  portion  of  a 
reduction  fishing  interest  surrendered, 
revoked,  restricted,  relinquished, 
withdrawn,  or  extinguished  by  other 
means  under  this  section;  and 

(3)  Penalties.  The  activities  that  this 
paragraph  prohibits  are  subject  to  the 
full  penalties  provided  in  §  600.1017  of 
this  subpart,  and  immediate  cause  for 
NMFS  to  take  action  to,  among  other 
things: 

(i)  At  the  reduction  vessel  owner's 
expense,  seize  and  scrap  the  reduction 
vessel,  and 

(ii)  Pursue  such  other  remedies  and 
enforce  such  other  penalties  as  may  be 
applicable. 

(w)  Program  administration — (1)  FSD 
responsibilities.  FSD  is  responsible  for 
implementing  and  administering  this 
program.  FSD  will: 

(i)  Issue  all  notifications  and  mailings 
that  this  section  requires, 
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(ii)  Prepare  and  issue  the  invitation  to 

bid. 

(iii)  Receive  bids, 

(iv)  Reject  bids, 

(v)  Score  bids. 

(vi)  Make  acceptances, 

(vii)  Prepare  and  issue  referendum 
ballots, 

(viii)  Receive  referendum  ballots, 

(ix)  Tally  referendum  ballots, 

(x)  Determine  referendum  success  or 
failure, 

(xi)  Tender  and  disburse  reduction 
payments, 

(xii)  Administer  reduction  contracts, 

(xiii)  Administer  fees  and  reduction 
loan  repayment,  and 

(xiv)  Discharge  all  other  management 
and  administration  functions  that  this 
section  requires; 

(2)  RAM  Progmm  responsibilities. 
Upon  FSD's  advice,  the  RAM  Program 
(for  fishing  licenses  under  the 
jurisdiction  of  NMFS's  Alaska  Region) 
and  any  other  appropriate  NMFS 
authority  (for  fishing  licenses  under  the 
jurisdiction  of  any  other  NMFS  office) 
will  revoke  reduction  permits  and  effect 
the  surrender  of  fishing  histories  in 
accordance  with  this  section;  and 

(3)  NVDCand  U.S.  Maritime 
Administration  responsibilities.  FSD 
will  advise  NVDC,  the  U.S.  Maritime 
Administration,  such  other  agency  or 
agencies  as  may  be  involved,  or  all  of 
them  to  revoke  reduction  vessels' 
fisheries  trade  endorsements  and 
otherwise  restrict  reduction  vessels  in 
accordance  with  this  section. 

(x)  Reduction  loan  and  reduction  loan 
sub-amounts.  (Reserved] 
|FR  Doc.  02-31218  Filed  12-11-02:  8:45  ami 
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summary:  NMFS  proposes  2003  initial 
harvest  specifications  for  groundfish. 


reserves  and  apportionment  thereof. 
Pacific  halibut  prohibited  species  catch 
(PSC)  limits,  and  associated 
management  measures  for  the 
groundfish  fishery  of  the  Gulf  of  Alaska 
(GO A).  This  action  is  necessary  to 
establish  harvest  limits  and  associated 
management  measures  for  groundfish 
during  the  2003  fishing  year.  The 
intended  effect  of  this  action  is  to 
conserve  and  manage  the  groundfish 
resources  in  the  GOA  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  to  provide 
an  opportunity  for  public  participation 
in  the  annual  specification  process. 
DATES:  Comments  must  be  received  by 
January  13.  2003. 

ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson.  Assistant  Regional 
Administrator.  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  luneau,  AK  99802,  Attn: 
Lori  Durall,  or  delivered  to  room  401  of 
the  Federal  Building.  709  West  9th 
Street,  Juneau,  AK.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7557.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
Copies  of  the  final  2001  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  reports,  dated  November  2001, 
are  available  from  the  North  Pacific 
Fishery  Management  Council,  West  4th 
Avenue,  Suite  306.  Anchorage.  AK 
99510  or  from  its  homepage  at  http:// 
www.fakr.noaa.gov/npfmc.  Copies  of  the 
draft  Environmental  Assessment/Initial 
Regulatory  Flexibility  Analysis  (EA/ 
IRFA)  prepared  for  this  action  are 
available  from  NMFS  (see  ADDRESSES) 
and  comments  must  be  received  by 
December  20.  2002. 

FOR  FURTHER  INFORMATKW  CONTACT:  Tom 
Pearson.  Sustainable  Fisheries  Division, 
Alaska  Region,  907-481-1780  or  e-mail 
at  tom.pearson@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  the  groundfish 
fisheries  in  the  exclusive  economic  zone 
off  Alaska  under  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  GOA.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMP 
under  the  authority  of  the  Magnuson- 
Stevens  Act.  16  U.S.C.  1801.  et  seq. 
Regulations  governing  U.S.  fisheries  and 
implementing  the  FMP  appear  at  50 
CFR  parts  600  and  679. 

The  FMP  and  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to 
specify  annually  the  total  allowable 
catch  (TAG)  for  each  target  species  and 


for  the  "other  species"  category,  the 
sum  of  which  must  be  within  the 
optimum  yield  (OY)  range  of  116,000  to 
800,000  metric  tons  (mt) 
(§679.20{a)(l)(ii).  Regulations  at 
§  679.20(c)(1)  further  require  NMFS  to 
publish  annually,  and  solicit  public 
comment  on,  proposed  annual  TACs, 
halibut  PSC  amounts,  seasonal 
allowances  of  pollock,  and  inshore/ 
offshore  Pacific  cod.  The  proposed 
specifications  set  forth  in  Tables  1  to  9 
of  this  document  satisfy  these 
requirements.  For  2003.  the  sum  of  the 
proposed  TAG  amounts  is  233,166  mt. 
Under  §  679.20(c)(3).  NMFS  will 
publish  the  final  specifications  for  2003 
after  (1)  considering  comments  received 
within  the  comment  period  (see 
DATES).  (2)  consulting  with  the  Coimcil 
at  its  December  2002  meeting,  and  (3) 
considering  new  information  presented 
in  the  EA,  the  final  2002  SAFE  reports, 
and  in  the  section  7  consultation 
prepared  for  the  2003  groundfish 
fisheries. 

Regulations  that  will  be  effective  with 
the  final  rule  to  implement  major 
provisions  of  the  American  Fisheries 
Act  (AFA)  at  §679.20(c)(2)(i)  provide 
that  one-fourth  of  each  proposed  TAG 
and  apportionment  thereof  (not 
including  the  reserves  and  the  first 
seasonal  allowances  of  pollock  and 
Pacific  cod),  one-fourth  of  the  proposed 
halibut  PSC  amounts,  and  the  proposed 
first  seasonal  allowances  of  pollock  and 
Pacific  cod  will  become  effective  0001 
hours,  Alaska  local  time  (A.l.t.)  January 
1,  2003,  on  an  interim  basis  and  remain 
in  effect  until  superseded  by  the  final 
harvest  specifications,  which  will  be 
published  in  the  Federal  Register. 
Without  interim  specifications  in  effect 
on  January  1 .  the  groundfish  fisheries 
would  not  be  able  to  open  on  that  date, 
which  would  result  in  unnecessary 
closures  and  disrtiption  within  the 
fishery  industry. 

By  separate  rulemaking,  IvJMFS 
intends  to  publish  in  the  Federal 
Register  prior  to  January  1,  2003.  the 
interim  TAG  specifications  and 
apportionments  thereof  for  the  2003 
fishing  year.  These  interim 
specifications  would  become  effective 
0001  hours,  A.l.t..  January  1.  2003.  and 
would  remain  in  effect  until  superseded 
by  the  final  2003  harvest  specifications. 
NMFS  also  intends  to  publish  a  final 
rule  implementing  regulatory  provisions 
of  the  AFA  in  the  Federal  Register  that 
would  be  effective  for  2003.  In  order  to 
minimize  confusion,  the  proposed 
specifications  also  identify  sideboard 
amounts  for  the  AFA  fisheries  that  will 
be  available  under  the  final  rule.  Also, 
NMFS  has  initiated  rulemaking  to 
permanently  implement  the  Steller  sea 
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lion  protection  measures  for  2003  and 
beyond.  To  minimize  confusion  and 
provide  clarity  to  the  2003  specification 
process,  we  have  included  in  the 
proposed  2003  harvest  specifications 
pollock  and  Pacific  cod  seasonal 
allowances  that  are  consistent  with  the 
existing  protection  measures. 

Proposed  Acceptable  Biological  Catch 
(ABC)  and  TAG  Specifications 

The  proposed  ABC  and  TAG  for  each 
species  or  species  group  are  based  on 
the  best  available  biological  and 
socioeconomic  information,  including 
projected  biomass  trends,  information 
on  assumed  distribution  of  stock 
biomass,  and  revised  methods  used  to 
calculate  stock  biomass.  The  Council,  its 
Advisory  Panel  (AP),  and  its  Scientific 
and  Statistical  Committee  (SSC) 
reviewed  the  most  current  biological 
information  about  the  condition  of  GOA 
groundfish  stocks  at  their  meetings  in 
October  2002.  This  information  was 
initially  compiled  by  the  Council's  GOA 
Plan  Team  and  was  presented  in  the 
final  2001  SAFE  report  for  the  GOA 
groundfish  fisheries,  dated  November 
2001.  The  Plan  Team  annually  produces 
such  a  document  as  the  first  step  in  the 
process  of  specifying  TACs.  The  SAFE    - 
report  contains  a  review  of  the  latest 
scientific  analyses  and  estimates  of  each 
species'  biomass  and  other  biological 
parameters,  as  well  as  summaries  of  the 
available  information  on  the  GOA 
ecosystem  and  the  economic  condition 
of  the  groundfish  fisheries  off  Alaska. 
From  these  data  and  analyses,  the  Plan 
Team  estimates  an  ABC  for  each  species 
category.  The  2001  SAFE  report  will  be 
updated  to  include  new  information 
collected  during  2002.  Revised  stock 
assessments  will  be  made  available  by 
the  Plan  Team  in  November  2002  and 
will  be  included  in  the  final  2002  SAFE 
report,  which  will  be  available  the  end 
of  November  2002. 

Until  updated  information  becomes 
available  at  its  December  2002  meeting 
and  based  on  the  recommendations 
fitsm  the  SSC  for  overfishing  levels 
(OFLs)  and  from  the  SSC  and  AP  for 
ABCs,  the  Council  recommended  that 
the  OFLs  and  ABCs  for  stocks  in  tiers  3 
and  above,  except  for  pollock,  be  based 
upon  biomass  projections  as  set  forth  in 
the  2001  SAFE  report  and  estimates  of 
groundfish  harvests  through  the  2002 
fishing  year.  The  Council  recommended 
that  OFL  and  ABC  levels  for  those 
stocks  in  tiers  4  and  below,  for  which 
projections  cannot  be  made,  be 
unchanged  from  2002  levels  (Table  1). 

The  SSC  adopted  the  OFL  and  ABC 
recommendations  from  the  Plan  Team 
for  all  groimdfish  species  categories 
except  pollock.  In  the  2001  SAFE  report. 


the  ABC  projection  for  2003  is  75.995 
mt  for  the  combined  Western,  Central, 
and  West  Yakutat  (W/C/WYK)  GOA 
stock  of  pollock.  The  Plan  Team  did  not 
endorse  the  ABC  projection  due  to  the 
low  spawning  biomass  observed  during 
the  2002  Shelikof  survey  and  because  it 
represents  a  substantial  increase  from 
the  2002  ABC.  The  Plan  Team 
recommended  an  ABC  of  43,390  mt  for 
the  W/C/WYK  pollock  stock  based  on 
the  ratio  of  the  2002  hydroacoustic 
survey  estimate  of  spawning  biomass  to 
the  2003  forecast  Shelikof  spawning 
biomass.  Because  of  the  results  of  the 
Shelikof  Survey,  the  SSC  did  not 
support  the  use  of  the  2001  SAFE  report 
projection  for  ABC.  However,  the  SSC 
concurred  with  the  pollock  assessment 
recommendation  that  OFL  and  ABC 
levels  be  unchanged  from  2002  levels 
until  a  formal  stock  assessment  can  be 
completed.  T^e  SSC  determined  that  the 
Plan  Team  did  not  provide  adequate 
written  justification  for  the  Plan  Team's 
recommended  ABC  and  that  the 
uncertainties  in  the  preliminary  pollock 
data  were  so  large  that  using  the  current 
method  for  recommending  proposed 
ABC  (either  rollovers  or  2001  SAFE 
report  projections)  is  required. 

As  in  2002,  the  SSC's,  AP's  and 
Council's  recommendation  for  the 
method  of  apportioning  the  sablefish 
ABC  among  management  areas  includes 
commercial  fishery  catch  data  as  well  as 
survey  data.  NMFS  stock  assessment 
scientists  believe  that  the  use  of 
unbiased  commercial  fishery  data 
reflecting  catch-per-unit  effort  provides 
a  desirable  input  for  stock  distribution 
assessments.  The  use  of  commercial 
fishery  data  is  evaluated  annually  to 
assure  that  unbiased  information  is 
included  in  stock  distribution  models. 
The  Council's  recommendation  for 
sablefish  area  apportionments  also  takes 
into  accoimt  the  prohibition  on  the  use 
of  trawl  gear  in  the  Southeast  Outside 
(SEO)  District  of  the  Eastern  GOA  and 
makes  available  5  percent  of  the 
combined  Eastern  GOA  ABCs  to  trawl 
gear  for  use  as  incidental  catch  in  other 
directed  groundfish  fisheries  in  the 
West  Yakutat  District. 

The  AP  and  Council  recommended 
that  the  ABC  for  Pacific  cod  in  the  GOA 
be  apportioned  among  regulatory  areas 
based  on  the  three  most  recent  NMFS 
summer  trawl  surveys.  As  in  previous 
years,  the  Plan  Team,  SSC,  and  Council 
recommended  that  total  removals  of 
Pacific  cod  from  the  GOA  not  exceed 
ABC  recoounendations.  Accordingly, 
the  Council  recommended  that  the 
TACs  be  adjusted  downward  from  the 
ABCs  by  amounts  equal  to  the  2003 
guideline  harvest  levels  (GHL) 
established  for  Pacific  cod  by  the  State 


of  Alaska  (State)  for  the  state  managed 
fishery  in  the  GOA.  The  effect  of  the 
State's  GHL  on  the  Pacific  cod  TAG  is 
discussed  in  greater  detail  below. 

For  2003,  the  Council  recommended 
and  NMFS  proposed  the  ABCs  listed  in 
Table  1.  These  amounts  reflect  harvest 
amoimts  that  are  less  than  the  specified 
overfishing  amounts.  The  sum  of  the 
proposed  2003  ABCs  for  all  assessed 
groundfish  is  382,790  mt,  which  is 
lower  than  the  2002  ABC  total  of 
394,780  mt. 

Specification  and  Apportionment  of 
TAG  Amounts 

The  Council  adopted  the  AP's 
proposals  for  the  2003  GOA  TAG 
amounts.  The  Council  recommended 
TACs  that  are  equal  to  ABCs  for  pollock, 
deep-water  flatfish,  rex  sole,  sablefish, 
shortraker  and  rougheye  rockfish, 
northern  rockfish.  Pacific  Ocean  perch, 
pelagic  shelf  rockfish,  thomyhead 
rockffsh,  demersal  shelf  rockfish,  and 
Atka  mackerel.  The  Council- 
recommended  TACs  are  less  than  the 
recommended  ABCs  for  Pacific  cod, 
flathead  sole,  shallow-water  flatfish, 
arrowrtooth  flounder,  and  other  rockfish. 

The  apportionment  of  the  annual 
pollock  TAG  among  the  Western  and    • 
Central  Regulatory  Areas  of  the  GOA 
reflects  the  seasonal  biomass 
distribution  and  is  discussed  in  greater 
detail  below.  The  annual  pollock  TAG 
in  the  Western  and  Central  Regulatory 
Areas  of  the  GOA  is  divided  into  four 
equal  seasonal  apportiormients.  Twenty- 
five  percent  of  the  annual  TAG  in  the 
Western  and  Central  Regulatory  Areas  of 
the  GOA  will  be  apportioned  among 
Statistical  Areas  610,  620,  and  630  to 
each  season:  the  A  season  (January  20 
through  February  25),  the  B  season 
(March  10  through  May  31),  the  C 
season  (August  25  through  September 
15),  and  the  D  season  (October  1 
through  November  l)(§679.23(d)(3)(i) 
through  (iv)  and  §679.20(a)(5){ii)(C)). 

The  2003  Pacific  cod  TAG  is  affected 
by  the  State's  developing  fishery  for 
Pacific  cod  in  State  waters  in  the  Central 
and  Western  Regulatory  Areas  of  the 
GOA,  as  well  as  Prince  William  Sound. 
The  SSC,  AP,  and  Council 
recommended  that  the  siun  of  all  State 
and  Federal  water  Pacific  cod  removals 
should  not  exceed  the  ABC. 
Accordingly,  the  Council  recommended 
that  the  Pacific  cod  TACs  be  reduced 
from  ABC  levels  to  account  for  State 
GHLs  in  each  regulatory  area  of  the 
GOA  so  that  the  TAG  for  (1)  the  Eastern 
GOA  be  lower  than  the  ABC  by  758  mt, 
(2)  the  Central  GOA  be  lower  than  the 
ABC  by  6,043  mt,  and  (3)  the  Western 
GOA  be  lower  than  the  ABC  by  4,926 
mt.  These  amoimts  reflect  the  sum  of 
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the  State's  2003  GHLs  in  these  areas 
which  are  25  percent,  21.75  percent, 
and  25  percent  of  the  Eastern,  Central, 
and  Western  GOA  ABCs,  respectively. 
These  percentages  are  unchanged  from 
2002. 

NMFS  is  also  establishing  seasonal 
apportionments  of  the  annual  Pacific 
cod  TAG  in  the  Western  and  Central 
Regulatory  Areas.  Sixty  percent  of  the 
annual  TAG  is  apportioned  to  the  A 
season  for  hook-and-line,  pot  and  jig 
gear  from  January  1  through  June  10, 
and  for  trawl  gear  from  January  20 
through  June  10.  Forty  percent  of  the 
aimual  TAG  is  apportioned  to  the  B 
season  for  hook-and-line,  pot  and  jig 


gear  from  September  1  through 
December  31  and  for  trawl  gear  from 
September  1  through  November  1 
(§§  679.23(d)(4)  and  679.20(a)(ll)). 
These  seasonal  apportionments  of  the 
annual  Pacific  cod  TAG  are  discussed  in 
greater  detail  below. 

The  FMP  specifies  that  the  amount  for 
the  "other  species"  category  is 
calculated  as  5  percent  of  the  combined 
TAG  amounts  for  target  species.  The 
proposed  2003  GOA-wide  "other 
species'  TAG  is  11,103  mt.  which  is  5 
percent  of  the  siun  of  the  combined 
proposed  TAG  amounts  (226.322  mt)  of 
the  other  groundfish  species  for  which 
the  TAG  is  specified.  The  sum  of  the 


proposed  TAGs  for  all  GOA  groundfish 
is  233.166  mt.  which  is  within  the  OY 
range  specified  by  the  FMP.  The  sum  of 
the  2003  proposed  TAGs  is  lower  than 
the  2002  TAG  simi  of  237.890  mt. 
NMFS  finds  that  the  Gouncil's 
recommeiidations  for  proposed  OFL. 
AEG.  and  TAG  amoimts  are  consistent 
with  the  biological  condition  of 
groimdfish  stocks  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAG  within  the  required  OY 
range  of  116,000  to  800.000  mt.  The 
proposed  2003  ABGs.  TAGs,  and  OFLs 
are  shown  in  Table  1. 
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Table  1  -  Proposed  2003  ABCs,  TACs,  and  Overfishing  Levels  of  Groundfish  for  the 
Western/Central/West  Yakutat  (W/C/WYK) ,  Western  (W) ,  Central  (C)  ,  Eastern  (E) 
Regulatory  Areas,  and  in  the  West  Yakutat  (WYK) ,  Southeast  Outside  (SEO) ,  and 
Gulf -Wide  (GW)  Districts  of  the  Gulf  of  Alaska.       [Values  are  in  metric  tons] 


Species 


Area^ 


ABC 


TAC 


Total 


49,550 


20,420 


Overfishing 


Pollock' 

Shumagin 

(610) 

17,730 

17,730 

Chirikof 

(620) 

23,045 

23,045 

Kodiak 

(630) 

9,850 

9,850 

WYK 

(640) 

1,165 

1,165 

Subtotal 

W/C/WYK 

51,790 

51,790 

75 

,480 

SEO 

(650) 

6,460 

6,460 

8 

,610 

Total 

58,250 

58,250 

84 

090 

Pacific  cod 

3 

w 

19,703 

14,777 

c 

27,786 

21,743 

E 

3.031 

2.273 

Total 

50,520 

38,793 

67, 

820 

Flatfish* 

W 

180 

180 

(deep- 

C 

2,220 

2,220 

water) 

WYK 

1,330 

1,330 

SEO     _ 

1.150 

1.150 

Total 

4,880 

4,880 

6, 

430 

Rex  sole 

W 

1,280 

1,280 

C 

5,540 

5,540 

WYK 

1,600 

1,600 

' 

SEO     _ 

1.050 

1.050 

Total 

9,470 

9,470 

12, 

320 

Flathead 

W 

9,000 

2,000 

sole 

C 

11,410 

5,000 

WYK 

1,590 

1,590 

SEO 

690 

690 

Total 

22,690 

9,280 

29, 

530 

Flatfish* 

W 

23,550 

4,500 

(shallow- 

C 

23,080 

13,000 

- 

water) 

WYK 

1,180 

1,180 

SEO 

1.740 

1.740 

61,810 
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Table  1.  (continued) 


Species 
Arrowtooth 
flounder 


Area^ 


W 

C 

WYK 

SEO 


Total 

Sablefish*    W 

C 

WYK 

SEO 

Subtotal    E 

Total 

Pacific'      W 

ocean        C 

perch      WYK 

SEO 

Subtotal    E 

Total 

Short  W 

raker/  C 

rougheye*  E 
Total 


Other         W 
rockfish     C 
».io        WYK 

SEO 
Total 

Northern 
RocKfish"" 

Total 

If 

"C 

E 

Pelagic 
shelf 
rockfish" 

Total 

W 

c 

WYK 
SEO 

Thomyhead 
rockfish 

Total 

W 

c 

E 
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ABC 


16,300 

102,390 

16,470 

5.250 


140,410 

2,430 
5,900 
2,110 
3,490 
5,600 


13,930 

2,630 

8,290 

780 

1,600 


13,300 

220 
840 
560 


1,620 

90 

550 

260 

4.140 


5,040 

760 

3,940 

N/A 


4,700 

510 

3,480 

640 

860 


5,490 

360 
840 
790 


1,990 


TAC 


8,000 

25,000 

2,500 

2.500 


38,000 

2,430 
5,900 
2,110 
3,490 
5,600 


13,930 

2,630 

8,290 

780 

1,600 


13,300 

220 
840 
560 


1,620 

90 

550 
150 
200 


990 

760 

3,940 

N/A 


4,700 

510 

3,480 

640 

860 


5,4  90 

360 
840 
790 


1,990 


Overfishing 


164,360 


21.060 

3.140 
9,840 


2.820 


15,800 


2,340 


6,610 


5,580 


8,220 


2,330 
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Table  1.  (continued) 


Species 


Area^ 


ABC 


TAC    Overfishing 


Demersal 
shelf 
rockfish" 

Atka 
mackerel 

Other** 
species 


SEO 


GH 


GW 


350 


600 


350 


480 


600      6,200 


N/A      11,103 


N/A 


TOTAL" 


382,790 


233,166    494,980 


^Regulatory  areas  and  districts  are  defined  at  §  679.2. 

'  Pollock  is  apportioned  in  the  Western/Central  Regulatory  areas  among  three 
statistical  areas.   During  the  A  and  B  seasons,  the  apportionment  is  based  on  the 
relative  distribution  of  pollock  biomass  at  23  percent,  68  percent,  and  9 
percent  in  Statistical  Areas  610,  620,  and  630,  respectively.   During  the  C  and  D 
seasons,  pollock  is  apportioned  based  on  the  selative  distribution  of  p>ollock 
biomass  at  47  percent,  23  percent,  and  30  percent  in  Statistical  Areas  610,  620, 
and  630,  respectively.  These  seasonal  apportionments  are  shown  in  Table  3.   In 
the  West  Yakutat  and  Southeast  Outside  Districts  of  the  Eastern  Regulatory  Area, 
pollock  is  not  divided  into  seasonal  allowances. 
'  The  annual  Pacific  cod  TAC  is  apportioned  60  percent  to  an  A  season  and  40 

percent  to  a  B  season  in  the  Western  and  Central  Regulatory  Areas  of  the  GOA. 
Pacific  cod  is  allocated  90  percent  for  processing  by  the  inshore  component  and 
10  percent  for  processing  by  the  offshore  component.   Seasonal  apportionments  and 
component  allocations  of  TAC  are  shovim  in  Table  4. 

*  "Deep  water  flatfish."  means  Dover  sole,  Greenland  turbot,  and  deepsea  sole. 

*  "Shallow  water  flatfish"  means  flatfish  not  including  "deep  water  flatfish," 
flathead  sole,  rex  sole,  and  arrowtooth  floiinder. 

* Sablefish  is  allocated  to  trawl  and  hook -and -line  gears  (Table  2). 
'  "Pacific  ocean  perch"  means  Sebastes  alutus. 

*  "Shortraker/rougheye  rockfish"  means  Sebastes  borealis  (shortraker)  and  §. 
aleutianus  (rougheye) . 

'  "Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West 

Yakutat  District  means  slope  rockfish  and  demersal  shelf  rockfish.   The  category 
"other  rockfish"  in  the  Southeast  Outside  District  means  slope  rockfish. 
""Slope  rockfish"  means  Sebastes  aurora  (aurora) ,  S.  melanostomus  (blackgill) ,  fi. 

paucispinis  (bocaccio) ,  S.  goodei  (chilipepper) ,  S.  crameri  (darkblotch) ,  §. 

elongatus  (greenstriped) ,  S.  variegatus  (harlequin) ,  §.  wilsoni  (pygmy) ,  S. 

babcocki  (redbanded) ,  S.  proriger  (redstripe) ,  §.  aacentrus  (sharpchin) ,  S. 

iordani  (shortbelly) ,  S.  brevispinis  (silvergrey) ,  S.  diploproa  (splitnose) ,  §. 

saxicola  (stripetail) ,  S.  miniatus  (vermilion),  and  S.  reedi  (yellowmouth) .   In 

the  Eastern  GOA  only,  "slope  rockfish"  also  includes  northern  rockfish,  §. 

polvspinous. 
^'"Demersal  shelf  rockfish"  means  Sebastes  pinniger  (canary) ,  S.  nebulosus  (china) , 

S.  caurinus  (copper),  S.  maliger  (quillback) ,  S.  helvomaculatus  (rosethom) ,  g. 

nigrocinctus  (tiger),  and  g.  ruberrimus  (yello%*eye)  . 
""Northern  rockfish"  means  Sebastes  polvspinis. 
""Pelagic  shelf  rockfish"  means  Sebastes  ciliatus  (dusky),  S.  eptomelas  (widow), 

and  S.  f lavidus  (yellowtail) . 
""Other  species"  means  sculpins,  sharks,  skates,  squid,  and  octopus.   The  TAC  for 

"other  species"  equals  5  percent  of  the  TACs  of  assessed  target  species. 
"N/A  means  not  applicable. 
**The  total  ABC  is  the  sum  of  the  ABCs  for  assessed  target  species.  * 
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Proposed  Apportionment  of  Reserves 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAG  for 
pollock.  Pacific  cod.  flatfish,  and  the 
"other  species"  category  be  set  aside  in 
reserves  for  possible  apportionment  at  a 
later  date  (§  679.20(b)(2)).  In  2002. 
NMFS  reapportioned  all  of  the  reserves 
in  the  finaJ  harvest  specifications. 
Between  1997  and  2000,  NMFS  retained 
the  Pacific  cod  reserve  to  provide  for  a 
management  buffer  to  account  for 
excessive  fishing  effort  and  incomplete 
or  late  catch  reporting.  NMFS  believes 
that  the  retention  of  reserve  amounts  no 
longer  is  necessary  because  estimates  of 
catch  and  incidental  catch  needs  in 
other  directed  fisheries  have  improved 
in  recent  years.  For  2003.  NMFS 
proposes  reapportiorunent  of  all  of  the 
reserve  for  pollock.  Pacific  cod,  flatfish. 


and  "other  species".  Specifications  of 
TAG  shown  in  Table  1  reflect  proposed 
reapportionment  of  reserve  amounts  for 
these  species  and  species  groups. 

Proposed  Apportionments  of  the 
Sablefish  TAG  Amounts  to  Vessels 
Using  Hook-and-Line  and  Trawl  Gear 

Under  §679.20(a)(4)(i)  and  (ii). 
sablefish  TACs  for  each  of  the  regulatory 
areas  and  districts  of  the  GOA  are 
allocated  to  hook-and-line  and  trawl 
gear.  In  the  Western  and  Central 
Regulatory  Areas.  80  percent  of  each 
TAG  is  allocated  to  hook-and-Une  gear 
and  20  pwrcent  of  each  TAG  is  allocated 
to  trawl  gear.  In  the  Eastern  Regulatory 
Area,  95  percent  of  the  TAG  is  allocated 
to  hook-and-line  gear  and  5  percent  is 
allocated  to  trawl  gear.  The  trawl  gear 
allocation  in  the  Eastern  Regulatory 


Area  may  only  be  used  to  support 
incidental  catch  of  sablefish  in  directed 
fisheries  for  other  target  species.  In 
recognitioii  of  the  trawl  ban  in  the  SEO 
District  of  the  Eastern  Regulatory  Area. 
the  Council  recommended  and  NMFS 
proposes  that  5  percent  of  the  combined 
Eastern  GOA  sablefish  TAG  be  allocated 
to  trawl  gear  in  the  WYK  District  and 
the  remainder  to  vessels  using  hook- 
and-line  gear.  In  the  SEO  District,  100 
percent  of  the  sablefish  TAG  is  allocated 
to  vessels  using  hook-and-line  gear.  This 
recommendation  results  in  a  proposed 
allocation  of  280  mt  to  trawl  gear  and 
1,830  mt  to  hook-and-line  gear  in  the 
WYK  District  and  3,490  mt  to  hook-and- 
line  gear  in  the  SEO  District.  Table  2 
shows  the  allocations  of  the  proposed 
2003  sablefish  TACs  between  hook-and- 
line  gear  and  trawl  gear. 


Table  2  -  Proposed  2003  Sablefish  TAC  Specifications  in  the  Gulf 
of  Alaska  and  Allocations  Thereof  to  Hook-and-Line  and  Trawl 
Gear.   (Values  are  in  metric  tons) 


Area/District 

Western 

Central 

West  Yakut at" 

Southeast  Outside 

TOTAL 


TAC 

2,430 
5,900 
2,110 
3,490 

13,930 


Hook-and-line   Trawl 
apportionment  apportionment 
1,944  486 

4,720        1,180 
1,830  280 

3,4  90  0 


11,984 


1,946 


Proposed  Apportionments  of  Pollock 
TAC  Among  Seasons  and  Regulatory 
Areas,  and  Allocations  for  Processing 
by  Inshore  and  Ofibhore  Components 

In  the  GOA.  pollock  is  apportioned  by 
season  and  area,  and  is  further  allocated 
for  processing  by  inshore  and  offshore 
components.  Under  regulations  at 
§  679.20(a)(5)(ii)(C),  the  annual  pollock 
TAC  specified  for  the  Western  and 
Central  Regulatory  Areas  of  the  GOA  is 
apportioned  into  four  equal  seasonal 
allowances  of  25  percent.  As  established 
by  §  679.23(d)(3).  the  A.  B.  C.  and  D 
season  allowances  are  available  fi'om 
January  20  through  February  25.  from 
March  10  through  May  31.  firom  August 
25  through  September  15,  and  horn 
October  1  through  November  1 . 
respectively. 

Pollock  TACs  in  the  Western  and 
Central  Regulatory  Areas  of  the  GOA  in 
the  A  and  B  seasons  are  apportioned 
among  statistical  areas  610,  620,  and 
630  in  proportion  to  the  distribution  of 


pollock  biomass  as  determined  by  a 
composite  of  NMFS  winter  surveys,  and 
in  the  G  and  D  seasons  in  proportion  to 
the  distribution  of  pollock  biomass  as 
determined  by  the  four  most  recent 
NMFS  siunmer  surveys.  Within  any 
fishing  year,  underage  or  overage  of  a 
seasonal  allowance  may  be  added  to  or 
subtracted  from  subsequent  seasonal 
allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator.  Alaska  Region.  NMFS, 
provided  that  the  sum  of  a  revised 
seasonal  allowance  does  not  exceed  30 
percent  of  the  annual  TAC 
apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§679.20(a)(5)(ii)(B)).  For  2003,  30 
percent  of  the  proposed  annual  TAG  for 
the  Central  and  Western  Regulatory 
Areas  would  be  15,187  mt.  The  WYK 
and  SEO  District  pollock  TACs  of  1,165 
mt  and  6,460  mt,  respectively,  are  not 
allocated  seasonally. 


Regulations  at  §  679.20(a)(6)(ii) 
require  that  100  percent  of  the  pollock 
TAG  in  all  regulatory  areas  and  all 
seasonal  allowances  thereof  be  allocated 
to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
after  subtraction  of  amounts  that  are 
projected  by  the  Regional  Administrator 
to  be  caught  by,  or  delivered  to,  the 
offshore  component  incidental  to 
directed  fishing  for  other  groundfish 
species.  The  amoimt  of  pollock 
available  for  harvest  by  vessels 
harvesting  pollock  for  processing  by  the 
offshore  component  is  that  amount 
actually  taken  as  incidental  catch  during 
directed  fishing  for  groundfish  species 
other  than  pollock,  up  to  the  maximiun 
retainable  amounts  allowed  imder 
regulations  at  §  679.20(e)  and  (f).  At  this 
time,  these  incidental  catch  amounts  are 
unknown  and  will  be  determined 
during  the  fishing  year. 

The  proposed  seasonal  biomass 
distribution  of  pollock  in  the  Western 
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and  Central  GOA,  area  apportionments, 
and  seasonal  apportionments  for  the  A, 


B,  G.  and  D  seasons  are  summarized  in 
Table  3.  except  that  amounts  of  pollock 


for  processing  by  the  inshore  and 
offshore  component  are  not  shown. 


Table  3.   Proposed  Distribution  of  Pollock  in  the  Central  and 
Western  Regulatory  Areas  of  the  Gulf  of  Alaska;  Seasonal  Biomass 
Distribution,  Area  Apportionments;  and  Seasonal  Allowances  of 
Annual  TAC  in  2003.  (Values  are  in  metric  tons) 


Area 

Season 

Shumagin 
(Area  610) 
(biomass 
distribution) 

Chirikof  (Area 
620) 

(biomass 
distribution) 

Kodialc 
(Area  630) 
(biomass 
distribution) 

Total 

(biomass 

distribution) 

A 

2,916  (23%) 

8,618  (68%) 

1.122  (9%) 

12,656 

(100%) 

B 

2,916  (23%) 

8,618  (68%) 

1,122  (9%) 

12,656 

(100%) 

C 

5,949  (47%) 

2,905  (23%) 

3,803  (30%) 

12,657 

(100%) 

D 

5,949  (47%) 

2,904  (23%) 

3,803  (30%) 

12,656 

(100%) 

Annual 
Total 

17,730 

23,045 

9,850 

50,625 

Proposed  Seasonal  Apportionments  of 
Pacific  Cod  TAC  and  Allocations  for 
Processing  of  Pacific  Cod  TAC  Between 
Inshore  and  Oflbhore  Components 

Pacific  cod  fishing  is  divided  into  two 
seasons  in  the  Western  and  Central 
Regulatory  Areas  of  the  CX3A.  For  hook- 
and-line,  pot  and  jig  gear,  the  A  season 
begins  on  January  1  and  ends  on  June 
10,  and  the  B  season  begins  on 
September  1  and  ends  on  December  31. 
For  trawl  gear,  the  A  season  begins  on 
January  20  and  ends  on  Jime  10,  and  the 
B  season  begins  on  September  1  and 
ends  on  November  1,  (§  679.23(d)(4)). 
After  subtraction  of  incidental  catch,  60 
percent  and  40  percent  of  the  annual 
TAC  will  be  available  for  harvest  during 


the  A  and  B  seasons,  respectively,  and 
will  be  apportioned  between  the  inshore 
and  offshore  processing  components  as 
provided  in  50  CFR  679.20(a)(6)(iii). 
Between  the  A  and  the  B  seasons, 
directed  fishing  for  Pacific  cod  is  closed 
and  fishermen  participating  in  other 
directed  fisheries  may  retain  Pacific  cod 
up  to  the  maximiun  retainable  amounts 
allowed  under  regulations  at  §  679.20(e) 
and  (f).  For  purposes  of  clarification, 
NMFS  points  out  that  the  A  season  and 
the  B  season  Pacific  cod  fishery  dates 
differ  fi-om  those  of  the  A,  B  C,  and  D 
seasons  for  the  pollock  fisheries.  In 
accordance  with  §  679.20(a)(ll)(ii),  any 
overage  or  Underage  of  Pacific  cod 
harvest  from  the  A  season  shall  be 


subtracted  fixim  or  added  to  the 
subsequent  B  season. 

Regulations  at  §679.20(a)(6)(iii) 
require  that  the  TAG  apportionment  of 
Pacific  cod  in  all  regulatory  areas  be  . 
allocated  to  vessels  catching  Pacific  cod 
for  processing  by  the  inshore  and 
offshore  components.  Ninety  percent  of 
the  Pacific  cod  TAC  in  each  regulatory 
area  is  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component.  The  remaining  10  percent 
of  the  TAG  is  allocated  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component.  These  seasonal 
apportionments  and  allocations  of  the 
proposed  Pacific  cod  TAC  for  2003  are 
shown  in  Table  4. 
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Table  4  -  Proposed  2003  Seasonal  Apportionments  and  Allocation  of 
Pacific  cod  TAC  Amounts  in  the  Gulf  of  Alaska;  Allocations  for 
Processing  by  the  Inshore  and  Offshore  Components.  (Values  are  in 
mt) 


Regulatory- 
area 

TAC 

Component 
Allocation 
Inshore             Offshore 
(90%)                   (10%) 

* 

A 
B 

Western 
Season    (60%) 
Season    (40%) 

14,777 
8,866 
5,911 

13,299 
7,979 
5,320 

1,478 
887 
591 

A 
B 

Central 
Season    (60%) 
Season    (40%) 

21,743 

13,046 

8,697 

19,569 

11,741 

7,828 

2,174 

1,305 

869 

Eastern 

2,273 

2,046 

227 

TOTAL: 

38,793 

34,914 

3,879 

Proposed  Pacific  Halibut  PSC  Mortality 
Limits 

Under  §  679.21(d),  annual  Pacific 
halibut  PSC  limits  are  established  and 
apportioned  to  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
In  October  2002,  the  Council 
recommended,  and  NMFS  proposes,  to 
re-establish  the  2002  halibut  PSC  limits 
of  2,000  mt  for  the  trawl  fisheries  and 
300  mt  for  the  hook-and-line  fisheries, 
with  10  mt  of  the  hook-and-line  limit 
allocated  to  the  demersal  shelf  rockfish 
(DSR)  fishery  in  the  SEO  District  and 
the  remainder  to  the  remaining  hook- 
and-line  fisheries.  The  DSR  fishery  is 
defined  at  §§79.21(d)(4)(iii)(A)  and 
historically  has  been  apportioned  this 
amount  in  recognition  of  its  small  scale 
harvests.  Although  observer  data  are  not 
available  to  verify  actual  bycatch 
amounts  given  most  vessels  are  less 
than  60  ft  (18.3  m)  length  overall  (LOA) 
and  are  exempt  from  observer  coverage, 
halibut  bycatch  in  the  DSR  fishery  is 
assumed  to  be  low  because  of  the  short 
soak  times  for  the  gear  and  the  short 
duration  of  the  DSR  fishery.  Also,  the 
DSR  fishery  occurs  in  the  winter  when 
there  is  less  of  an  overlap  in  the 
distribution  of  DSR  and  halibut. 

Regulations  at  §  679.21(d)(4)  authorize 
exemption  of  specified  nontrawl 


fisheries  irom  the  halibut  PSC  limit.  The 
Council  recommended  and  NMFS 
proposes  that  pot  gear,  jig  gear,  and  the 
hook-and-line  sablefish  fishery  be 
exempted  from  the  nontrawl  halibut 
limit  for  2003.  The  Council 
recommended  and  NMFS  proposes 
these  exemptions  because  of  the  low 
halibut  bycatch  mortality  experienced 
in  the  pot  gear  fisheries  (4  mt  in  2001 
and  2  mt  in  2002)  and  because  of  the 
1995  implementation  of  the  sablefish 
and  halibut  Individual  Fishing  Quota 
(IFQ)  program,  which  regulates  the 
retention  of  legal-sized  halibut  in  the 
sablefish  fishery  by  persons  holding  IFQ 
permits  for  halibut.  Halibut  mortality  for 
the  jig  gear  fleet  cannot  be  estimated 
because  these  vessels  do  not  carry 
observers.  However,  halibut  mortality  is 
assumed  to  be  very  low  given  the  small 
amount  of  groundfish  harvested  by  jig 
gear  (336  mt  in  2001  and  277  mt  in 
2002)  and  the  assumed  high  survival 
rate  of  any  halibut  that  are  incidentally 
taken  by  jig  gear  and  released. 
Under  §  679.21(d)(5),  NMFS 
seasonally  apportions  the  halibut  PSC 
limits  based  on  recommendations  from 
the  Council.  The  FMP  and  regulations 
require  that  the  following  information 
be  considered  by  the  Council  and  NMFS 
in  seasonally  apportioning  halibut  PSC 


limits:  (1)  Seasonal  distribution  of 
halibut,  (2)  seasonal  distribution  of 
target  groundfish  species  relative  to 
halibut  distribution,  (3)  expected 
halibut  bycatch  needs  on  a  seasonal 
basis  relative  to  changes  in  halibut 
biomass  and  expected  catch  of  target 
groundfish  species,  (4)  expected  bycatch 
rates  on  a  seasonal  basis,  (5)  expected 
changes  in  directed  groundfish  fishing 
seasons,  (6)  expected  actual  start  of 
fishing  effort,  and  (7)  economic  effects 
of  establishing  seasonal  halibut 
allocations  on  segments  of  the  target 
groimdfish  industry. 

The  emergency  rule  establishing  the 
final  2002  groundfish  and  PSC 
specifications  (66  FR  956,  January  8, 
2002)  summarizes  Council  and  NMFS 
findings  with  respect  to  each  of  the  FMP 
considerations  set  forth  here.  At  this 
time,  the  Council's  and  NMFS'  findings 
are  unchanged  from  those  set  forth  in 
2002.  Proposed  Pacific  halibut  PSC 
limits,  and  apportionments  thereof,  are 
presented  in  Table  5.  Regulations  at 
§679.21(d)(5)(iii)  and  (iv)  specify  that 
any  overages  or  shortfalls  in  a  seasonal 
apportionment  of  a  PSC  limit  will  be 
deducted  from  or  added  to  the  next 
respective  seasonal  apportionment 
within  the  2003  fishing  year. 
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Regulations  at  §679.21(d)(3)(ii). 
authorize  the  trawl  halibut  PSC  limit  to 
be  further  apportioned  to  trawl  fishery 
categories,  based  on  each  category's 
proportional  share  of  the  anticipated 
halibut  bycatch  mortality  during  a 
fishing  year  and  the  need  to  optimize 


the  amount  of  total  groundfish  harvest 
under  the  halibut  PSC  limit.  The  fishery 
categories  for  the  trawl  halibut  PSC 
limits  are:  a  deep-water  species 
complex,  comprised  of  sablefish. 
rockfish,  deep-water  flatfish,  rex  sole 
and  arrowtooth  flounder;  and  a  shallow- 


water  species  complex,  comprised  of 
pollock.  Pacific  cod.  shallow- water 
flatfish,  flathead  sole.  Atka  mackerel, 
and  "other  species"  (§679.21(d)(3)(iii)). 
The  proposed  apportionment  for  these 
two  fishery  complexes  is  presented  in 
Table  6.  ^ 


Table  6  -  Proposed  2003  apportionment  of  Pacific  halibut  PSC 
trawl  limits  between  the  trawl  gear  deep-water  species  complex 
and  the  shallow-water  species  complex.   (Values  are  in  metric 
tons) 


Season 

Shallow- 

Jan.  20 -Apr. 

1 

450 

Apr.   1-June 

30 

100 

June  30 -Sept. 

1 

200 

Sept.  1-Oct. 

1 

150 

Subtotal 

Jan.  20 -Oct. 

1 

900 

Deep-water 


100 
300 
400 
Any  Remainder 

800 


Total 

550 
400 
600 
150 

1,700 


Oct.   1-Dec.  31 


Total 


300 


2,000 


No  apportionment  between  shallow-water  and  deep-water  fishery- 
complexes  during  the  5th  season  (Oct.  1  -  Dec.  31) 


Based  on  public  comment  and 
information  contained  in  the  final  2002 
SAFE  report,  which  will  be  available  in 
December  2002,  the  Council  may 
recommend,  or  NMFS  may  make,  some 
changes  in  the  seasonal,  gear-type,  and 
fishing-complex  apportionments  of 
halibut  PSC  limits  for  the  final  2003 
harvest  specifications.  NMFS  will 
consider  the  following  types  of 
information  in  setting  final  halibut  PSC 
limits. 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  data 
collected  by  observers  during  2002.  The 
calculated  halibut  bycatch  mortality  by 
trawl,  hook-and-line,  and  pot  gear 
through  October  5,  2002.  is  1,810  mt, 
206  mt,  and  2  mt.  respectively,  for  a 
total  halibut  mortality  of  2,018  mt. 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  the  2002  fishing  year. 
Trawling  during  the  second  season 
closed  for  the  shallow-water  complex  on 
May  15  (67  FR  35448.  May  20.  2002) 


and  for  the  deep-water  fishery  complex 
on  May  24  (67  FR  37726,  May  30.  2002). 
Trawling  during  the  third  season  closed 
for  the  shallow-water  complex  on 
August  5  (67  FR  51499.  August  8,  2002) 
and  for  the  deep-water  fishery  complex 
on  August  2  (67  FR  51129.  August  7. 
2002).  Trawling  during  the  fourth 
season  closed  for  "both  the  shallow-water 
complex  and  the  deep-water  fishery 
complex  on  September  1  (67  FR  55730, 
August  30,  2002.  and  67  FR  56320. 
September  3,  2002).  All  trawling  in  the 
GOA  closed  (with  the  exception  of 
pelagic  trawl  gear  targeting  pollock)  for 
the  remainder  of  the  year  on  October  13 
(67  FR  64066,  October  17.  2002). 

(B)  Expected  Changes  in  Groundfish 
Stocks 

Proposed  2003  ABCs  for  sablefish  and 
Pacific  ocean  perch  are  higher  than 
those  established  for  2002.  Proposed 
2003  ABCs  for  Pacific  cod,  arrowtooth 
flounder,  and  northern  rockfish  are 
lower  than  those  established  for  2002. 
Proposed  2003  ABC  levels  for  the 
remaining  target  species  are  unchanged 
from  2002.  More  information  on  these 


changes  is  included  in  the  2001  SAFE 
report  (November  2001)  and  in  the 
Council  and  SSC  October  2002  meeting 
minutes. 

(C)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  2003  TACs 
for  the  GOA  is  233.166  mt.  a  decrease 
of  2  percent  fi-om  the  2002  TAC  total  of 
237.638  mt.  Those  fisheries  for  which 
the  2003  TACs  are  lower  than  in  2002 
are  Pacific  cod  (decreased  to  38.793  mt 
fiom  44,230  mt),  northern  rockfish 
(decreased  to  4.700  mt  from  4.980  mt), 
and  other  species  (decreased  to  11,103 
mt  from  11.330  mt).  Those  species  for 
which  the  2003  TACs  are  higher  than  in 
2002  are  sablefish  (increased  to  13,930 
mt  from  12.820  mt)  and  Pacific  ocean 
perch  (increased  to  13.300  mt  bom 
13.190  mt). 

(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  most  recent  halibut  stock 
assessment  was  conducted  by  the 
International  Pacific  Halibut 
Commission  (IPHC)  in  December  2001. 
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The  halibut  resource  is  considered  to  be 
healthy,  with  total  catch  near  record 
levels.  The  current  exploitable  halibut 
biomass  for  2002  is  estimated  to  be 
273,950  mt.  This  is  an  increase  from  the 
estimate  of  249.007  mt  in  2001. 

The  exploitable  biomass  of  the  Pacific 
halibut  stock  apparently  peaked  at 
326.520  mt  in  1988.  According  to  the 
IPHC.  the  long-term  average 
reproductive  biomass  for  the  Pacific 
halibut  resource  is  estimated  at  118.000 
mt.  Long-term  average  yield  is  estimated 
at  26.980  mt.  round  weight.  The  species 
is  fully  utilized.  Recent  average  catches 
(1994-96)  were  33.580  mt  for  the  U.S. 
and  6.410  mt  for  Canada,  for  a  combined 
total  of  39.990  mt  for  the  entire  Pacific 
halibut  resource.  This  catch  is  48 
percent  higher  than  long-term  potential 
yield,  which  reflects  the  good  condition 
of  the  Pacific  halibut  resource.  In 
January  2002  the  IPHC  recommended 
commercial  catch  limits  totaling  36.812 
mt  (round  weight  equivalents)  for 
Alaska  in  2002.  down  slightly  from 
37.120  mt  in  2001.  Through  October  11. 
2002.  commercial  hook-and-line 
harvests  of  halibut  in  Alaska  total 
33.312  mt  (round  weight  equivalents). 

The  major  changes  in  the  2001 
assessment  results  were:  a  separate 
treatment  of  Areas  2A  and  2B  in  the 
assessment,  whereas  they  had  been 
previously  combined;  the  incorporation 
of  additional  survey  information  in 
Areas  2C  and  3A;  and  a  revision  in  the 
estimate  of  halibut  habitat  in  all  areas. 
The  separation  of  Areas  2A  and  2B  and 
some  computational  changes  resulted  in 
increased  estimates  of  exploitable 
biomass  in  both  areas.  Exploitable 
biomass  was  estimated  to  be  slightly 
lower  in  Area  2C  and  slightly  higher  in 
Area  3A  as  a  result  of  these  changes. 
Revisions  of  halibut  habitat  based  on 
bottom  areas  were  completed  for  all 
regulatory  areas  but  the  effect  was 
minor,  except  in  Area  4B.  where  the 
change  resulted  in  an  approximate  30 
percent  decrease  in  habitat. 

The  outlook  for  the  stock  biomass 
over  the  near  future  is  for  a  slow  decline 
from  the  record  high  levels  of  recent 
years  due  to  lower  recruitment 
associated  with  unfavorable 
environmental  conditions  for  halibut 
recruitment.  However,  the  halibut 
biomass  is  still  above  the  long-term 
average  level  and  is  expected  to  remain 
above  this  level  for  the  next  several 
years. 

Additional  information  on  the  Pacific 
halibut  stock  assessment  may  be  found 
in  the  final  2001  SAFE  report 
(November  2001)  and  in  the  IPHC's 
2001  Pacific  halibut  stock  assessment 
(December  2001).  The  2002  Pacific 
halibut  stock  assessment  for  2003  will 


be  considered  by  the  IPHC  at  its  January 
2003  annual  meeting  in  setting  the  2003 
commercial  halibut  fishery  quotas. 

(E)  Other  Factors 

The  allowable  commercial  catch  of 
halibut  will  be  adjusted  to  account  for 
the  overall  halibut  PSC  mortality  limit 
established  for  the  groundfish  fisheries. 
The  2003  GOA  groundfish  fisheries  are 
expected  to  use  the  entire  proposed 
halibut  PSC  limit  of  2.300  mt.  The 
allowable  directed  commercial  catch  is 
determined  by  accounting  for  the 
recreational  and  subsistence  catch, 
waste,  and  bycatch  mortality  and  then 
providing  the  remainder  to  the  directed 
fishery.  Groundfish  fishing  is  not 
expected  to  adversely  affect  the  halibut 
stocks. 

Methods  available  for  reducing 
halibut  bycatch  include: 

(1)  reducing  halibut  bycatch  rates 
through  the  Vessel  Incentive  Program; 
(2)  modifications  to  gear;  (3)  changes  in 
groundfish  fishing  seasons;  (4) 
individual  transferable  quota  programs; 
and  (5)  time/area  closures. 

Reductions  in  groundfish  TAC 
amounts  provide  no  incentive  for 
fishermen  to  reduce  bycatch  rates.  Costs 
that  would  be  imposed  on  fishermen  as 
a  result  of  reducing  TAC  amounts 
depend  on  the  species  emd  amounts  of 
groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  observer 
coverage  requirements  (§  679.50)  are 
subject  to  the  Vessel  Incentive  Program. 
This  program  encourages  trawl 
fishermen  to  avoid  high  halibut  bycatch 
rates  while  conducting  groimdfish 
fisheries  by  specifying  bycatch  rate 
standards  for  various  target  fisheries. 

Current  regulations  (under  §'679.2. 
Definitions.  Authorized  fishing  gear 
number  (12))  specify  requirements  for 
biodegradable  panels  and  tunnel 
openings  for  groundfish  pots  to  reduce 
halibut  bycatch.  As  a  result,  low  bycatch 
and  mortality  rates  of  halibut  in  pot 
fisheries  have  justified  exempting  pot 
gear  frt)m-PSC  limits. 

The  regulations  also  define  pelagic 
trawl  gear  in  a  manner  intended  to 
reduce  bycatch  of  halibut  by  displacing 
fishing  effort  off  the  bottom  of  the  sea 
floor  when  certain  halibut  bycatch 
levels  are  reached  during  the  fishing 
year.  The  definition  provides  standards 
for  physical  conformation  (§679.2.  see 
Authorized  fishing  gear  number  (11)) 
and  performance  of  the  trawl  gear  in 
terms  of  crab  bycatch  (§679.7(a)(14)). 
Furthermore,  all  hook-and-line  vessel 
operators  are  required  to  employ  careful 
release  measures  when  handling  halibut 
bycatch  (§679.7(a)(13)).  These  measures 
are  intended  to  reduce  handling 


mortality,  thereby  possibly  lowering 
overall  halibut  bycatch  mortality  in 
groundfish  fisheries,  and  to  increase  the 
amount  of  groimdfish  harvested  under 
the  available  halibut  mortality  bycatch 
limits. 

The  sablefish/halibut  IFQ  program 
(implemented  in  1995)  was  intended,  in 
part,  to  reduce  the  halibut  discard 
mortality  in  the  sablefish  fisheiy. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatch  while  providing  an  opportunity 
to  harvest  the  groundfish  OY.  NMFS 
proposes  the  assigimients  of  2,000  mt 
and  300  mt  of  halibut  PSC  limits  to 
trawl  and  hook-and-line  gear, 
respectively.  While  these  limits  would 
reduce  the  harvest  quota  for  conunercial 
halibut  fishermen.  NMFS  has 
determined  that  they  would  not  result 
in  unfair  allocation  to  any  particular 
user  group  as  these  PSCs  establish  an 
upper  limit  on  the  impact  of  the 
groundfish  fisheries  on  the  commercial 
halibut  fishery  in  the  GOA.  NMFS 
recognizes  that  some  halibut  bycatch 
will  occur  in  the  groundfish  fishery,  but 
the  Vessel  Incentive  Program,  required 
modifications  to  gear,  and 
implementation  of  the  halibut/ sablefish 
IFQ  program  are  intended  to  reduce 
adverse  impacts  on  halibut  fishermen 
while  promoting  the  opportunity  to 
achieve  the  OY  from  the  groundfish 
fishery.  NMFS  and  the  Council  will 
review  the  methods  available  for 
reducing  halibut  bycatch  listed  here  to 
determine  their  effectiveness,  and  will 
initiate  changes,  as  necessary,  in 
response  to  this  review  or  to  public 
testimony  and  comment. 

Halibut  Discard  Mortality  Rates 

The  Council  recommended,  and 
NMFS  proposes,  that  the  halibut  discard 
mortality  rates  (DMRs)  recommended  by 
the  staff  of  the  IPHC  for  the  2002  GOA 
groundfish  fisheries  be  used  to  monitor 
halibut  bycatch  mortality  limits 
established  for  the  2003  GOA 
groundfish  fisheries.  The  IPHC 
recommended  use  of  long-term  average 
DMRs  for  the  2001-2003  groundfish 
fisheries.  The  IPHC  recommendation 
also  includes  a  provision  that  DMRs 
could  be  revised  should  analysis 
indicate  that  a  fishery's  annual  DMR 
diverges  substantially  (up  or  down) 
from  the  long-term  average.  Most  of  the 
DMRs  were  based  on  an  average  of 
mortality  rates  determined  from  NMFS 
observer  data  collected  between  1990 
and  1999.  DMRs  were  lacking  for  some 
fisheries,  so  rates  from  the  most  recent 
years  were  used.  For  the  "other  species" 
fishery,  where  insufficient  mortality 
data  are  available,  the  mortality  rate  of 
halibut  caught  in  the  Pacific  cod  fishery 


Federal  Register /Vol.  67,  No.  239 /Thursday,  December  12,  2002  /  Proposed  Rules 


76357 


76356  Federal  Register / Vol.  67.  No.  239/Thursday.  December  12,  2002 / Proposed  Rules 


for  that  gear  type  was  recommended  as 
a  default  rate.  The  DMRs  proposed  for 
2003  are  unchanged  from  those  used  in 
2002  in  the  GO  A.  The  proposed  DMRs 


for  hook-and-line  targeted  fisheries 
range  from  8  to  24  percent.  The 
proposed  DMRs  for  trawl  targeted 
fisheries  range  from  58  to  72  percent. 


The  proposed  DMRs  for  all  pot  targeted 
fisheries  is  14  percent.  The  proposed 
2003  DMRs  are  listed  in  Table  7. 


Table  7  -  Proposed  2003  Pacific  Halibut  Discard  Mortality  Rates 
for  Vessels  Fishing  in  the  Gulf  of  Alaska  (Listed  values  are 
percent  of  halibut  bycatch  assumed  to  be  dead) 


Gear  and  Target 


HQQK-AND-LINE 

Pacific  cod 
Rockfish 
Other  species 
Sablefish 
TRAWL 

Midwater  pollock 
Rockfish 

Shallow-water  flatfish 
Pacific  cod 
Deep-water  flatfish 
Flathead  sole 
Rex  sole 
Bottom  pollock 
Arrowtooth  Flounder 
•  Atka  mackerel 
Sablefish 
Other  species 


POT 


Pacific  cod 
Other  species 


Discard  Mortality  Rate 


14 

8 

14 

24 

72 
69 
69 
61 
60 
58 
61 
61 
62 
70 
66 
61 

14 
14 
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Non-exempt  AFA  Catcher  Vessel 
Groundfish  Harvest  and  PSC 
Limitations 

Regulations  that  will  be  effective  with 
the  final  rule  to  implement  major 
provisions  of  the  APA  in  the  GOA 
would  place  groundfish  harvesting  and 
processing  limitations,  also  called 
sideboards,  on  AFA  catcher/processors 
and  catcher  vessels  in  the  GOA.  These 
limitations  are  necessary  to  protect  the 
interests  of  fishermen  and  processors 
who  have  not  directly  benefitted  from 
the  AFA  from  fishermen  and  processors 
who  have  received  exclusive  harvesting 
and  processing  privileges  under  the 
AFA.  Under  the  AFA  regulations. 


unrestricted  AFA  catcher/processors 
(§679.4(l)(2){i))  are  prohibited  from 
fishing  for  any  species  of  fish 
(§679.7(k){l)(ii))  and  from  processing 
any  groundfish  harvested  in  Statistical 
Area  630  of  the  GOA  (§679.7(k)(l)(iv)). 
The  Council  recommended  that  certain 
AFA  catcher  vessels  in  the  GOA  be 
exempt  from  groundfish  harvest 
limitations.  The  AFA  regulations  would 
exempt  AFA  catcher  vessels  in  the  GOA 
less  than  125  ft  (38.1  m)  LOA  whose 
annual  BSAI  pollock  landings  totaled 
less  than  5,100  mt  and  that  made  40  or 
more  GOA  groundfish  landings  from 
1995  through  1997  (§679.63Cb)(l)(i)(B)). 
For  non-exempt  AFA  catcher  vessels 
in  the  GOA,  harvest  limitations  are 


based  upon  their  traditional  harvest 
levels  of  TAG  in  groundfish  fisheries 
covered  by  the  GOA  FMP.  The  AFA 
regulations  would  base  the  groundfish 
harvest  limits  in  the  GOA  on  the 
retained  catch  of  non-exempt  AFA 
catcher  vessels  of  each  sideboard 
species  from  1995  through  1997  divided 
by  the  TAG  for  that  species  over  the 
same  period  (§679.63(b)(l)(ii){C)). 
These  amounts  are  listed  in  Table  8.  All 
harvests  of  sideboard  species  made  by 
non-exempt  AFA  catcher  vessels, 
whether  as  targeted  catch  or  incidental 
catch,  would  be  deducted  from  the 
sideboard  limits  in  Table  8. 
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Table  8  -  Proposed  2003  GOA  Non-Exempt  AFA  Catcher  Vessel  (CV) 
Groundf ish  Harvest  Limitations  (Sideboards) .   (Values  are  in  mt^ 


Species 


Pollock 


Apportionments  and 
Allocations  by 
Area/Season/processor/G 

ear 


A  Season  (W/C  areas 

only) 

January  20  -  February 

25 

Shumagin  (610) 

Chirikof  (620) 

Kodiak  (630) 


B  Season 

only) 

March  10 

Shumagin 

Chirikof 

Kodiak 


(W/C  areas 


-  June 
(610) 
(620) 
(630) 


C  Season  (W/C  areas 

only) 

August  25  -  September 

15 

Shumagin  (610) 

Chirikof  (620) 

Kodiak  (630) 

D  Season  (W/C  areas 

only) 

October  1  -  November  1 

Shumagin  (610) 

Chirikof  (620) 

Kodiak    (630) 


Annual 

WXK 

SEO 


(640) 
(650) 


Ratio  of 

1995-1997 

Non-Exenpt 

AFA  CV 

Catch  to 

1995-1997 

TAC 


0.6112 
0.1427 
0.2438 


0.6112 
0.1427 
0.2438 


0.6112 
0.1427 
0.2438 


0.6112 
0.1427 
0.2438 


0.3499 
0.3499 


2003 
TAC 


2,916 

8,618 
1,122 


2,916 
8,618 
1,122 


5,949 

2,905 
3,803 


5,949 
2,904 
3,803 


1,165 
6,460 


2003 

Non- 

Exenpt 

AFA 

Catcher 

Vessel 

Sideboar 

d 


1,782 

1,230 

274 


1,782 

1,230 

274 


3,636 
414 
927 


3,636 
414 
927 


408 
2,260 
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Pacific 

A  Season^ 

cod 

January  1  -  June  10 

W  inshore 

0.1423 

7,979 

1,135 

offshore 

0.1026 

91 

C  inshore 

0.0722 

887 

848 

offshore 

0.0721 

11,741 
1,305 

94 

B  Season^ 

September  1  -  December 

31 

0.1423 

757 

W  inshore 

0.1026 

5,320 

61 

offshore 

0.0722 

591 

565 

C  inshore 

0.0721 

7,828 

63 

offshore 

869 

Annual 

0.0079 

16 

E  inshore 

0.0078 

2 

offshore 

2,046 
227 

• 

Flatfish 

W 

0.0000 

180 

0 

deep- 

C 

0.0670 

2,220 

149 

water 

E 

0.0171 

2,480 

42 

Rex  sole 

W 

0.0010 

1,280 

1 

C 

0.04o2 

5,540 

223 

E 

0.0153 

2,650 

41 

Flathead 

W 

0.0036 

2,000 

• 

7 

sole 

C 

0.0261 

5,000 

130 

E 

0.0048 

2,280 

11 

Flatfish 

W 

0.0156 

4,500 

70 

shallow- 

C 

0.0598 

13,000 

777 

water 

E 

0.0126 

2,920 

37 

Arrowtooth 

W 

0.0021 

8,000 

17 

flounder 

C 

0.0309 

25,000 

772 

E 

0.0020 

5,000 

10 

Sablefish 

W  trawl  gear 

0.0000 

446 

0 

C  trawl  gear 

0.0720 

1,180 

85 

WYK  trawl  gear 

0.0488 

280 

14 

Pacific 

W 

0.0623 

2,630 

164 

Ocean 

C 

0.0866 

8,290 

7X8 

1 

perch 

E 

0.0466 

2,380 

111    1 
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Short raker 

I 
Rougheye 


Other 
rockf ish 


Northern 
rockf ish 


Pelagic 
shelf 
rockf ish 


Thornybead 
rockf ish 


Demersal 
shelf 
rockf ish 


Atka 
mackerel 


Other 
species 


W 

C 
E 


W 
C 
E 


W 
C 


w 
c 

E 


W 
C 
E 


SEO 


Gulf  wide 


Gulf  wide 


0.0000 
0.0237 
0.0124 


0.0034 
0.2065 
0.0000 


0.0003 
0.0336 


0.0001 
0.0000 
0.0067 


0.0308 
0.0308 
0.0308 


0.0020 


0.0309 


0.0090 


'The  PadUc  cod  A  season  lor  trawt  gear  does  no!  open  until  January  20. 
'The  Paafic  cod  B  season  (or  trawi  gear  closes  November  1. 


BtLUNG  COOE  3S10-22-C 

Regulations  that  will  be  effective  with 
the  final  rule  to  implement  major 
provisions  of  the  AFA  provide  that  PSC 
bycatch  limits  for  non-exempt  AFA 


catcher  vessels  in  the  GOA  are  based 
upon  the  ratio  of  aggregate  retained 
groundfish  catch  by  non-exempt  AFA 
catcher  vessels  in  each  PSC  target 
category  from  1995  through  1997 


220 


840 


560 


90 


550 


350 


760 
3,940 


510 
3,480 
1,500 


360 


840 


790 


350 


600 


11,103 


0 
20 

7 


0 

114 

0 


0 
132 


0 
0 

10 


11 
26 
24 


19 


100 


relative  to  the  retained  catch  of  all 
vessels  in  that  fishery  from  1995 
through  1997  {§679.63(b){l)(iii)).  These 
amounts  are  shown  in  Table  9. 
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Table  9  -  Proposed  2003  Non-Exempt  AFA  Catcher  Vessel  Prohibited  Species  Catch 
Limits  for  the  GOA.   (Values  are  in  mt) 


PSC 

Target  Fishery  and 

Ratio  of  1995- 

2003  PSC 

2003  Non- 

Species 

Season 

1997  Non- 
Exempt  AFA  CV 
Retained  Catch 
to  Total 
Retained  Catch 

Limit 

Exempt  AFA 
Catcher 
Vessel  PSC 
Limit 

Halibut 

Trawl  1st  Seasonal 

(mortality 

Allowance 

in  mt) 

January  20  -  ;^ril  1 

shallow  water 

0.340 

450 

153 

targets 

- 

deep  water  targets 

0.070 

100 

7 

Trawl  2nd  Seasonal 

Allowance 

April  1-  June  30 

_ 

shallow  water 
targets 

0.340 

100 

34 

deep  water  targets 

0.070 

300 

21 

Trawl  3rd  Seasonal 

Allowance 

June  30  -  Sept  l 

shallow  water 

0.340 

200 

68 

targets 

deep  water  targets 

0.070 

400 

28 

Trawl  4th  Seasonal 

- 

Allowance 

Sept  1  -  October  1 

shallow  water 

0.340 

150 

51 

targets 

deep  water  targets 

0.070 

0 

0 

Trawl  5th  Seasonal 

Allowance 

October  1  -  December 

0.205 

300 

62 

31 

all  targets 
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Classification 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  &x)m  review 
under  Executive  Order  12866. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  (ESA),  NMFS 
has  initiated  consultation  on  the  effects 
of  the  2003  harvest  specifications  on 
listed  species,  including  the  Steller  sea 
lion,  and  designated  critical  habitat. 
This  consultation  will  be  completed  in 
December  2002  before  the  start  of  the 
2003  groundfish  fishery.  This 
consultation  cannot  be  completed  until 
new  fishery  information  is  available  in 
late  November. 


NMFS  prepared  a  draft  EA  that 
describes  the  impacts  on  the  human 
enviroiunent  that  would  result  from 
implementation  of  the  proposed  harvest 
specifications.  A  final  EA  that  describes 
the  impacts  on  the  human  environment 
that  will  result  from  implementation  of 
the  final  2003  harvest  specifications  will 
be  prepared  after  the  public  comment 
period  and  after  the  December  2002 
Council  meeting.  The  final  EA  will  also 
incorporate  the  findings  of  the  section  7 
consultations  under  the  ESA  on  the 
2003  harvest  specifications. 

NMFS  prepared  an  IRFA  for  this 
action  in  accordance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act  of  1980,  as  amended  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  603(b)). 
This  IRFA  evaluated  the  effects  of  the 
proposed  specifications  on  regulated 
small  entities.  The  reasons  for  the 
action,  a  statement  of  the  objectives  of 
the  action,  and  the  legal  basis  for  the 
proposed  rule,  are  discussed  earlier  in 
the  preamble. 

The  small  entities  affected  by  this 
action  are  those  that  harvest  fish  under 
the  terms  of  the  specifications  in  the 
GOA.  The  IRFA  identified  1.264  small 
catcher  vessels  and  16  small  catcher/ 
processors.  Data  on  operating  costs  for 
these  entities  does  not  exist,  so  it  is 
impossible  to  make  estimates  of  net 
returns  or  cash  flow.  Changes  in 
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estimated  first  wholesale  gross  revenues 
between  the  proposed  2003 
specifications  and  estimated  2002  gross 
revenues  (used  as  a  baselinel  were  used 
as  an  index  of  adverse  impact  on  small 
entities.  The  preferred  alternative  was 
foimd  to  have  estimated  aggregate  gross 
revenues  very  similar  to  those  in  2002. 
Therefore,  this  alternative  was  not 
found  to  have  an  adverse  impact. 

No  projected  additional  reporting, 
recordkeeping  and  other  compliance 
requirements  exist  in  the  proposed  rule. 
No  relevant  Federal  rules  exist  that  may 
duplicate,  overlap  or  conflict  with  the 
proposed  rule. 

The  preferred  alternative  was 
compared  to  the  four  other  alternatives 
usually  evaluated  during  the 
specifications  process.  These 
alternatives  are  defined  by  the  use  of 
different  harvest  rates  (F  values).  The 
other  alternatives  are,  (a)  Set  F  equal  to 
maxFABC  ,  (b)  Set  F  equal  to  50  percent 
of  maxFABC,  (c)  Set  F  equal  to  the  most 
recent  five  year  average  actual  F,  and  (d) 
Set  F  equal  to  zero.  The  preferred 
alternative  was  associated  with  gross 
revenues  very  similar  to  those  of 
alternative  (a).  The  model  was  unable  to 
discern  a  meaningful  difference.  The 
preferred  alternative  was  found  to 
generate  gross  revenues  larger  than 
those  for  alternatives  (b).  (c),  and  (d). 
Three  of  the  alternatives  examined, 
therefore,  were  found  to  have  an  adverse 
impact.  The  fourth  was  found,  like  the 
proposed  specifications,  to  have  no 
adverse  impact. 

Authority:  16  U.S.C.  773  et  seq.  16  U.S.C. 
1801  et  seq.,  and  3631  et  seq. 

Dated:  December  6.  2002. 
William  T.  Hogarth. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
IFR  Doc.  02-31368  Filed  12-11-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dodwt  No.  021122285-2285-01;  I.D. 
110602C] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Bering  Sea  and 
Aleutian  Islands;  Proposed  2003 
Harvest  Spscifications  for  Groundfish 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


action:  Proposed  2003  initial 
specifications  for  groundfish  and 
associated  management  measures; 
apportionment  of  reserves;  request  for 
comments. 


SUMMARY:  NMFS  proposes  2003  initial 
harvest  specifications,  prohibited 
species  bycatch  allowances,  and 
associated  management  measures  for  the 
groundfish  fishery  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
establish  harvest  limits  and  associated 
management  measures  for  groundfish 
during  the  2003  fishing  year  and  to 
accomplish  the  goals  and  objectives  of 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  The 
intended  effect  of  this  action  is  to 
conserve  and  manage  the  groundfish 
resources  in  the  BSAI  and  to  provide  an 
opportunity  for  public  participation  in 
the  annual  groundfish  specification 
process  as  conducted  by  the  North 
Pacific  Fishery  Management  Council 
(Council). 

DATES:  Comments  must  be  received  by 
January  13,2003. 

ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator.  Sustainable  Fisheries 
Division,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668.  Juneau.  AK  99802-1668.  Attn: 
Lori  Gravel,  or  delivered  to  room  401  of 
the  Federal  Building,  709  West  9th 
Street.  Juneau.  AK.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7557.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  the  draft  Environmental 
Assessment/Initial  Regulatory 
Flexibility  Analysis  (EA/IRFA)  prepared 
for  this  action  are  available  from  NMFS 
(see  ADDRESSES)  and  comments  must  be 
received  by  December  20.  2002.  Copies 
of  the  final  2001  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report,  dated 
November  2001 ,  are  available  from  the 
North  Pacific  Fishery  Management 
Council.  West  4th  Avenue.  Suite  306. 
Anchorage,  AK  99510-2252  (907-271- 
2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228  or  e-mail 
at  maTy.furuness@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  for  the  2003  Proposed 
Harvest  Specifications 

Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the  FMP. 
The  Council  prepared  the  FMP  and 
NMFS  approved  it  under  the  Magnuson 
Stevens  Fishery  Conservation  and 


Management  Act.  General  regulations 
governing  U.S.  fisheries  also  appear  at 
50  CFR  part  600. 

The  FMP  and  its  implementing 
regulations  require  NMFS.  after 
consultation  with  the  Council,  to 
specify  aimually  the  total  allowable 
catch  (TAG)  for  each  target  species  and 
the  "other  species"  category,  the  sum  of 
which  must  be  within  the  optimum 
yield  range  of  1.4  million  to  2.0  million 
metric  tons  (mt)  (§  679.20(a)(l)(i)). 
Regulations  under  §  679.20(c)(1)  further 
require  NMFS  to  solicit  public  comment 
on  proposed  annual  TACs. 
apportionments  thereof,  and  prohibited 
species  catch  (PSC)  allowances,  and  to 
publish  proposed  specifications  in  the 
Federal  Register.  The  proposed 
specifications  set  forth  in  Tables  1 
through  13  of  this  action  satisfy  these 
requirements.  For  2003.  the  proposed 
sum  of  TACs  is  1.998.540  mt. 

Under  §  679.20(c)(3).  NMFS  will 
publish  the  final  annual  specifications 
for  2003  after  (1)  considering  comments 
received  within  the  comment  period 
(see  DATES).  (2)  consulting  with  the 
Council  at  its  next  meeting  begirming 
December  2.  2002,  and  (3)  considering 
new  information  presented  in  the  EA. 
the  final  2002  SAFE  reports,  and  in  the 
section  7  consultation  prepared  for  the 
2003  groimdfish  fisheries. 

With  some  exceptions,  regulations  at 
§  679.20(c)(2)(ii)  require  that  one-fourth 
of  each  proposed  initial  TAC  (ITAC) 
amount  and  apportionment  thereof,  one- 
fourth  of  each  Conununity  Development 
Quota  (CDQ)  reserve  established  under 
§679.20(b)(l)(iii).  and  one-fourth  of 
each  proposed  PSC  allowance 
established  under  §679.21.  become 
available  at  0001  hours  Alaska  local 
time  (A.l.t.).  January  1.  on  an  interim 
basis  and  remain  in  effect  imtil 
superseded  by  the  final  specifications. 
Regulations  that  will  be  effective  with 
the  final  rule  to  implement  the  Steller 
sea  lion  protection  measiu^s  provide 
that  the  proposed  first  seasonal 
allowance  for  pollock.  Pacific  cod  and 
Atka  mackerel  becomes  available  at 
0001  hours,  A.l.t.  January  1  on  an 
interim  basis  and  remains  in  effect  until 
superseded  by  the  final  specifications. 
Regulations  at  §679.20(c)(2)(ii)  do  not 
provide  for  an  interim  specification  for 
either  the  hook-and-line  and  pot  gear 
sablefish  CDQ  reserve  or  for  sablefish 
managed  imder  the  Individual  Fishing 
Quota  (IFQ)  program.  Interim  TAC 
specifications  and  apportionments 
thereof  for  the  2003  fishing  year  will  be 
published  in  a  separate  Federal  Register 
notice. 
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Other  Rules  AfiEecting  the  2003 
Specifications 

At  its  October  2002  meeting,  the 
Council  recommended  the  extension  of 
the  closure  of  the  Aleutian  Islands 
pollock  fishery  through  2003  as  a 
precautionary  component  of  the  Steller 
sea  lion  protection  measures 
implemented  under  separate 
rulemaking.  The  Council  also  indicated 
that  they  may  consider  apportionment 
of  the  TAC  of  several  rockfish  species  in 
the  Aleutian  Islands  subarea  among  the 
Eastern,  Central  and  Western  Aleutian 
districts.  A  final  rule  implementing 
regulatory  provisions  of  the  American 
Fisheries  Act  (AFA)  will  be  published 
in  the  Federal  Register  and  effective  for 
2003.  In  order  to  minimize  confusion, 
the  proposed  specifications  also  identify 
sideboard  amounts  for  the  AFA  fisheries 
that  will  be  available  under  the  final 
rule.  Also,  NMFS  has  initiated 
rulemaking  to  permanently  implement 
the  Steller  sea  lion  protection  measures 
for  2003  and  beyond.  To  minimize 
confusion  and  provide  clarity  to  the 
2003  specification  process,  we  have 
included  in  the  proposed  2003  harvest 
specifications  pollock.  Pacific  cod  and 
Atka  mackerel  seasonal  allowances  that 
are  consistent  with  the  existing 
protection  measures. 

Proposed  Acceptable  Biological  Catch 
(ABC)  and  TAC  Specifications 

The  proposed  ABC  levels  are  based  on 
the  best  available  scientific  information. 


including  projected  biomass  trends, 
information  on  assumed  distribution  of 
stock  biomass,  and  revised  technical 
methods  used  to  calculate  stock 
biomass.  In  general,  the  development  of 
ABGs  and  overfishing  levels  (OFLs) 
involves  sophisticated  statistical 
analyses  of  fish  populations  and  is 
based  on  a  successive  series  of  six 
levels,  or  tiers,  of  reliable  information 
available  to  fishery  scientists. 

The  best  information  currently 
available  is  set  forth  in  appendix  A  of 
the  final  SAFE  report  for  the  2001  BSAI 
groundfish  fisheries  dated  November 
2001  (see  ADDRESSES).  Information  on 
the  status  of  stocks  will  be  updated  with 
the  2002  survey  results  and 
reconsidered  by  the  Plan  Team  at  its 
November  2002  meeting. 

At  their  October  2002  meeting,  the 
Scientific  and  Statistical  Committee 
(SSC).  Advisory  Panel  (AP),  and  Council 
reviewed  the  Plan  Team's  preliminary 
recommendations  to  project  2003 
biomass  amounts  as  identified  in  the 
2001  SAFE  for  the  proposed  2003  ABC, 
OFL.  and  TAC  amounts.  The  SSC 
concurred  with  the  Plan  Team's 
recommendations,  which  included  a 
new  approach  for  updating  the  ABGs 
and  OFLs  by  using  an  estimate  of  2002 
catch  with  the  November  2001  SAFE 
report  model  projections  of  2003  ABGs 
for  groundfish  stocks  managed  at  tiers 
1-3.  This  procedure  results  in  closer 
approximations  to  the  final  2003 
specifications  and  therefore  provides 


the  Council  and  the  public  with  better 
information.  The  Council  adopted  the 
OFL  and  ABC  amounts  recommended 
by  the  SSC  (Table  1).  The  Council  also 
adopted  the  AP's  recommendations  for 
the  2003  proposed  TACs  to  be  set  equal 
to  the  2002  TACs.  except  for  yellowfin 
sole,  northern  rockfish  and  Atka 
mackerel.  Recognizing  anticipated 
changes  in  the  ABGs  for  these  species, 
the  AP  recommended  and  the  Council 
adopted  a  decrease  in  the  TACs  for 
yellowfin  sole  and  northern  rockfish 
and  an  increase  in  the  Atka  mackerel 
TAC.  The  Council  adopted  the  AP's 
recommendation  to  use  the  2002  PSC 
allowances  for  2003.  They  will 
reconsider  these  amoimts  at  the 
December  2002  Council  meeting  after 
new  status  of  stocks  information  is 
incorporated  by  the  Plan  Team  into  a 
final  SAFE  report  for  the  2003  BSAI 
groundfish  fishery.  None  of  the 
Council's  TAG  recommendations  for 
2003  exceed  the  recommended  ABC  for 
any  species  category.  Therefore.  NMFS 
finds  that  the  Council's 
recommendations  for  proposed  2003 
OFLs.  ABGs.  and  TACs  are  consistent 
with  the  best  available  information  on 
the  biological  condition  of  the 
groundfish  stocks. 

Table  1  lists  the  proposed  2003  OFLs, 
ABC  amounts,  and  TAC  amounts  for 
groundfish  in  the  BSAI.  The  proposed 
apportionment  of  TAG  amounts  among 
fisheries  and  seasons  is  discussed 
below. 


Table  1.— Proposed  2003  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC 
(ITAC),  CDQ  Reserve  Allocation,  and  Overfishing  Levels  of  Groundfish  in  the  Bering  Sea  and  Aleutian 
ISLANDS  AREA  (BSAI)i 

(All  amounts  are  in  mt] 


opocios 


Area 


Overfishing 
level 


ABC 


TAC 


ITAC  2 


CDQ 

reserve  3 


Pollock* 

Pacific  cod 

Sablefish  5 

Atka  mackerel 

Yeltowfin  sole  

Rock  sole 

Greenland  turt>ot  ... 

Arrowtooth  flounder 

Flathead  sole 

Other  flatfish  8 

Alaska  plaice  


Bering  Sea  (BS)2  

Aleutian  Islands  (Al)^ 

Bogostof  District 

BSAI  

BS  

Al 

BSAI  

Westem  Al  

Central  Al 

Eastem  AI/BS  

BSAI  

BSAI  

BSAI  

BS  

Al 

BSAI  

BSAI  

BSAI  

BSAI 


2,594,000 

31,700 

46,400 

292,680 

3,150 

4,190 

100,115 


135,630 

242,585 

33,370 


120,010 
90,850 
21,800 

170,915 


2,088,880 

23,800 

4,310 

252,020 

2,100 

2,770 

59,600 

23.960 

28,950 

6,690 

114.370 

203,870 

27.590 

18.485 

9,105 

99,285 

74.440 

18.100 

142,070 


1,485.000 

1,000 

100 

200.000 

1.930 

2,550 

59,600 

23,960 

28,950 

6,690 

76,000 

54,000 

8,000 

5,360 

2,640 

16,000 

25,000 

3,000 

12.000 


1,283,040 

900 

90 

170.000 

821 

541 

50,660 

20,366 

24,607 

5,687 

64,600 

45,900 

6.800 

4,556 

2,244 

13,600 

21,250 

2.550 

10,200 


148,500 

100 

10 

15.000 

265 

431 

4,470 

1.797 

2.171 

502 

5,700 

4,050 

600 

402 

198 

1,200 

1,875 

225 

900 
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Tab.  p   1       PROPOSED  2003  ACCEPTABLE  BIOLOGICAL  CATCH  (ABC).  TOTAL  ALLOWABLE  CATCH  (TAC).   INITIAL  TAC 
(ItAC^.  Sq  RESEm^E^  AND  OVERFISHING  LEVELS  OF  GROUNDFISH  IN  THE  BERING  SEA  AND  ALEUTIAN 

ISLANDS  AREA  (BSAI)i— Continued 

[All  amounts  are  In  mt] 


Species 


Pacific  ocean  perch 


Nonhem  rockfish 


Shoftraker/rougheye 


Other  rockfish' 


Squid  

Other  species" 
TOTAL 


Area 


BSAI  

BS  

Western  At 
Central  Al  .. 
Eastern  Al  . 

BSAI  

BS  

Al  

BSAI  

BS  

Al  

BS  

Al  

BSAI  

BSAI  


Overfishing 
level 


ABC 


17.850 


5.580 


1.368 


482 

901 

2,620 

78.900 

3,995.097 


15.060 
2.666 
5,759 
3.114 
3.521 
4.700 


1.028 


361 

676 

1.970 

39,100 

3.176.100 


TAC 


14.800 
2.620 
5.660 
3,060 
3.460 


13 
4,687 


116 

912 

361 

676 

1,970 

30,825 

1.998,540 


ITAC2 


12.580 

2,227 

4,811 

2,601 

2,941 

11 
3,984 

99 

775 

307 

575 

1,675 

26,201 

1,770.618 


CDQ 
reserve  =* 


1.110 

197 

425 

230 

260 

1 
352 

9 

68 
27 
51 

2,312 
187.225 


1  These  amounts  apply  to  the  entire  BSAI  management  area  unless  othenvise  specified.  Wrth  the  exceptk)n  of  pollock,  and  for  the  purpose  of 
^^.Sl'«rp^'<i'k?n;"rhlS^^-..ne  or  pot  gear  allocator,  o.  sablefish,  o- ha«  of  me  amc^^^^^  in  resen,e.  or  7.5  per- 

'n?SrflS?^SSl?KS?Sl£'S!  Wac,.:  ha.*.,  la  p.<»*,«  s,«c«s|.  «a«e«.  so».  G««..»«.  .u*o..  rocK  s<«.  ye.. 

T£SSiSSEtSg;°ro^?^£'^^-f^Sa7?s.r^^ 

category. 


Reserves  and  the  Incidental  Catch 
Allowance  (ICA)  for  Pollock 

Regulations  at  §679.20(b)(l)(i)  require 
that  15  percent  of  the  TAC  for  each 
target  species  or  species  group,  except 
for  the  hook-and-line  and  pot  gear 
allocation  of  sablefish.  be  placed  in  a 
non-specified  reserve.  The  AFA 
supersedes  this  provision  for  pollock  by 
requiring  that  the  proposed  2003  TAC 
for  this  species  be  fully  allocated  among 
the  CDQ  program,  the  ICA.  and  inshore, 
catcher/processor,  and  mothership 
directed  fishery  allowances. 

Regulations  at  §679.20(b)(l)(iii) 
require  that  one  half  of  each  TAC 
amoimt  placed  in  the  non-specified 
reserve,  with  the  exception  of  squid,  be 
allocated  to  the  groundfish  CDQ  reserve 
and  that  20  percent  of  the  hook-and-line 
and  pot  gear  allocation  of  sablefish  be 
allocated  to  the  fixed  gear  sablefish  CDQ 
reserve.  Section  206(a)  of  the  AFA 
requires  that  10  percent  of  the  pollock 
TAC  be  allocated  to  the  pollock  CDQ 
reserve.  With  the  exception  of  the  hook- 
and-line  and  pot  gear  sablefish  CDQ 
reserve,  the  CDQ  reserves  are  not  further 


apportioned  by  gear.  Regulations  at 
§  679.21(e)(l)(i)  also  require  that  7.5 
percent  of  each  PSC  limit,  with  the 
exception  of  herring,  be  withheld  as  a 
prohibited  species  quota  (PSQ)  reserve 
for  the  CDQ  fisheries.  Regulations 
governing  the  management  of  the  CDQ 
and  PSQ  reserves  are  set  forth  at 
§§679.30  and  679.31. 

Under  section  206(b)  of  the  AFA, 
^4MFS  allocates  a  pollock  ICA  of  4 
percent  of  the  pollock  TAC  after 
subtraction  of  the  10  percent  CDQ 
reserve.  This  allowance  is  based  on  an 
examination  of  the  incidental  catch  of 
pollock  in  non-pollock  target  fisheries 
from  1997  through  2001.  During  this  4- 
year  period,  the  incidental  catch  of 
pollock  ranged  from  a  low  of  3  percent 
in  1998.  to  a  high  of  about  6  percent  in 
1997,  with  a  4-year  average  of  4  percent. 
Because  these  incidental  {>ercentages  are 
contingent  on  the  relative  amounts  of 
other  groundfish  TACs.  NMFS  will  be 
better  able  to  assess  the  ICA  amount 
when  the  Council  makes  final  ABC  and 
TAC  amount  recommendations  in 
December.  Under  regulations  at 


§  679.24(b)(4).  the  use  of  nonpelagic 
trawl  gear  is  prohibited  in  the  directed 
fishery  for  non-CDQ  pollock  in  the 
BSAI. 

The  remainder  of  the  non-specified 
reserve  is  not  designated  by  species  or 
species  group,  and  any  amount  of  the 
reserve  may  be  reapportioned  to  a  target 
species  or  the  "other  species"  category 
during  the  year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing. 

Pollock  Ailocatioiis  Under  the  AFA 

Section  206(a)  of  the  AFA  requires 
that  10  percent  of  the  BSAI  pollock  TAC 
be  allocated  as  a  directed  fishing 
allowance  to  the  CDQ  program.  The 
remainder  of  the  BSAI  pollock  TAC, 
after  the  subtraction  of  an  allowance  for 
the  incidental  catch  of  pollock  by 
vessels,  including  CDQ  vessels, 
harvesting  other  groundfish  species,  is 
allocated  as  follows;  50  percent  to 
catcher  vessels  harvesting  pollock  for 
processing  by  the  inshore  component,    . 
40  percent  to  catcher/processors  and 
catcher  vessels  harvesting  pollock  for 
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processing  by  catcher/processors  in  the 
offshore  component,  and  10  percent  to 
catcher  vessels  harvesting  pollock  for 
processing  by  motherships  in  the 
offshore  component.  These  amotmts  are 
listed  in  Table  2. 

The  AFA  also  contains  several 
specific  requirements  concerning 
pollock  and  pollock  allocations.  First, 
paragraph  210(c)  of  the  AFA  requires 
that  not  less  than  8.5  percent  of  the 
pollock  allocated  to  vessels  for 
processing  by  offshore  catcher/ 
processors  be  available  for  harvest  by 
offshore  catcher  vessels,  listed  in 
section  208(b).  harvesting  pollock  for 
processing  by  offshore  catcher/ 
processors  listed  in  section  208(e). 
Second,  catcher/processors  eligible  to 


fish  for  pollock,  as  specified  under 
paragraph  208(e)(21)  of  the  AFA.  are 
prohibited  from  harvesting  in  the 
aggregate  a  total  of  more  than  one-half 
of  one  percent  (0.5  percent)  of  the 
pollock  allocated  to  vessels  for 
processing  by  offshore  catcher/ 
processors.  Table  2  lists  theproposed 
2003  allocations  of  pollock  TAC  as 
described  by  the  AFA.  Other  provisions 
of  the  AFA,  including  inshore  pollock 
cooperative  allocations  and  unrestricted 
catcher  processor  and  catcher  vessel 
harvest  limitations,  are  foimd  in  Tables 
8  throu^  13. 

Table  2  also  lists  seasonal 
apportionments  of  pollock  and  harvest 
limits  within  the  Steller  Sea  Lion 
Conservation  Area  (SCA).  The  harvest 


within  the  SCA,  as  defined  at 
§  679.22(a)(ll)(vii).  is  limited  to  28 
percent  of  the  annual  directed  fishing 
allowance  (DFA)  until  April  1.  The 
remaining  12  percent  of  the  annual  DFA 
allocated  to  the  A  season  may  be  taken 
outside  of  the  SCA  before  April  1  or 
inside  the  SCA  after  April  1.  If  the  28 
percent  of  the  aimual  DFA  is  not  taken 
inside  the  SCA  before  April  1 ,  the 
remainder  is  available  to  be  taken  inside 
the  SCA  after  April  1.  The  A  season 
pollock  SCA  harvest  limit  will  be 
apportioned  to  each  industry  sector  in 
proportion  to  each  sector's  allocated 
percentage  of  the  DFA  as  set  forth  in  the 
AFA.  These  proposed  amoimts,  by 
sector,  are  listed  in  Table  2. 


TABLE  2  —Proposed  Allocations  of  the  Pollock  TAC  and  Directed  Fishing  Allowance  (DFA)  to  the  Inshore, 

Catcher/Processor,  Mothership,  and  CDQ  Components  ^ 

[All  amounts  are  in  mt] 


Area  and  sector 


■Bering  Sea  subarea 

CDQ 

ICA3 

AFA  Inshore 

AFA  Catcher  Processors* 

Catch  by  C/Ps  

Catch  by  CVs*  

Restricted  C/P  cap* 

AFA  Motherships  

Excessive  shares  cap* 

Aleutian  Islands:  ICA'  

Bogoslof  District:  ICA' 


2002  DFA 


1,485,000 

148,500 

53,460 

641.520 

513,216 

469,593 

43.623 

2,566 

128.304 

224,532 

900 

90 


A/B  Season^ 


A/BDFA 
(40%  of  an- 
nual DFA) 


59.400 


256.608 
205.286 
187.837 

17,449 
1,026 

51,322 


A  SCA  limits 


41,580 


179.626 
143.700 


35,925 


C/D  Season^ 


C/DDFA 
(60%  of  an- 
nual DFA) 


89.100 


384.912 
307.930 
281,756 

26,174 
1,540 

76.982 


After  subtraction  for  the  CDQ  resent  and  the  ICA.  the  pollock  TAC  is  altocated  as  a  DFA  as  Allows:  instK>re  <x>mponent- 


'^o"  mireman^28  percent  of  each  sector's  annual  DFA  may  be  taken  from  the  SCA  before  April  1  The  remaining  12  per^nt  of  the  annual 
DFA  allocated  to  the  A  season  may  be  taken  outside  of  SCA  before  April  1  or  inside  the  SCA  after  Apnl  1.  If  28  percent  of  the  annual  DFA  is  not 
taken  inside  the  SCA  before  April  1,  the  remainder  is  available  to  be  taken  inside  the  SCAafter  Apnl  1. 

3  The  Dollock  ICA  for  the  BS  subarea  is  4  percent  of  the  TAC  after  subtractk)n  of  the  CDQ  resen^e.  .  ^  .    „^  ^     .  , i..,,^,,^^,^ 

«SubSi^2lSc)  <i^e  AFA  requires  that  not  less  than  8.5  percent  of  the  directed  fishing  altowance  allocated  to  listed  catcher/processors 
(C/Ps)  shall  be  available  for  harvest  only  by  eligible  catcher  vessels  (CVs)  delivering  to  listed  catcher/processors. 

sThe  AFATequires  that  vessels  described  in  section  208(e)(21)  be  prohibited  from  exceeding  a  harvest  amount  of  one-half  of  one  percent  of 
th«  riirnrtAd  fishlna  allowance  allocated  to  vessels  for  processing  bv  AFA  catctier/processors.  .._....  ^„ 

«Sraph  21^e)  irof  U^  AFA  ^ifies  that  "No  particular  individual,  corporatkxi,  or  other  entity  may  han^est.  through  a  fishery  cooperative 
or  othen^ise  a  total  of  more  than  1 7  5  percent  of  the  pollock  available  to  be  han^ested  in  the  directed  pollock  fishery. 

'Thl^Stian  itlandrsXea  and  tl^  Bogoslof  [^strict  are  closed  to  directed  fishing  for  pollock.  The  amounts  specif«d  are  for  inodental 
catch  anwunts  only,  and  are  not  apportk>ned  by  season  or  sector. 


Allocation  of  the  Atka  Mackerel  TAC 

Regulations  implementing  Steller  sea 
lion  protection  measures  at 
§  679.20(a)(8)(ii)  apportion  the  Atka 
mackerel  IT  AC  into  two  equal  seasonal 
allowances.  After  subtraction  of  the  jig 
gear  allocation,  the  first  allowance  is 
made  available  for  directed  fishing  from 
January  1  to  April  15  ("A"  season),  and 
the  second  seasonal  allowance  is  made 
available  from  September  1  to 
November  1  ("B"  season)(Table  3). 


Under  §679.20(a)(8)(ii)(C)(l),  the 
Regional  Administrator  will  establish  a 
harvest  limit  area  (HLA)  limit  of  no 
more  than  60  percent  of  the  seasonal 
TAC  for  the  Western  and  Central 
Aleutian  Districts.  Pacific  cod  harvest 
by  trawl  gear  in  the  Aleutian  Islands 
HLA  in  the  Western  and  Central 
Aleutian  Districts  west  of  178  degrees  W 
long,  is  prohibited  during  the  Atka 
mackerel  HLA  directed  fisheries.  Atka 
mackerel  fishing  is  prohibited  in  critical 


habitat  east  of  178  degrees  W.  long,  to 
provide  maximum  protection  to  Steller 
sea  lions  and  because  Atka  mackerel  is 
readily  available  in  waters  outside  of 
critical  habitat.    . 

Under  §  679.20(a)(8)(i),  up  to  2 
percent  of  the  Eastern  Aleutian  District 
and  the  Bering  Sea  subarea  Atka 
mackerel  IT  AC  may  be  allocated  to  the 
jig  gear  fleet.  The  amount  of  this 
allocation  is  determined  annually  by  the 
Council  based  on  several  criteria. 
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including  the  anticipated  harvest 
capacity  of  the  jig  gear  fleet.  The 
Council  recommended  and  NMFS 
proposes  that  1  percent  of  the  Atka 
mackerel  IT  AC  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  be 


allocated  to  the  jig  gear  fleet  in  2003. 
Based  on  an  ITAC  of  15,170  mt,  the  jig 
gear  allocation  would  be  152  mt. 

A  lottery  system  is  used  for  the  HLA 
Atka  mackerel  directed  flsheries  to 
reduce  the  amount  of  daily  catch  in  the 


HLA  by  about  half  and  to  disperse  the 
fishery  over  two  areas 
(§679.20(a)(8){iii)). 


Table  3. — Proposed  2003  Seasonal  and  Spatial  Apportionments,  Gear  Shares,  and  CDQ  Reserve  of  the 

BSAI  Atka  Mackerel  TAC  ^  2 


TAC 

CDOre- 
sen/e 

ITAC 

Seasonal  apporttonment  ^ 

Sut>area  &  component 

ASeason^ 

BSeason^ 

Total 

HLA 
Limit« 

Total 

HLA 
Umite 

Western  Aleutian  District   

23.960 

28,950 

6.690 

1,797 

2,171 

502 

20.366 
24.607 

5.687 
57 

5,630 

10,183 
12.304 

6,110 
7.382 

10.183 
12.304 

6.110 

Cen 
Frs 

tral  Aleutian  District 

tern  AI/BS  subarea^ 

Jic  (1%)  8                 

7.382 

2!815 

Ottier  gear  (99%) 

2.815 

Total 

<k 

59.600 

4.470 

50,660 

25.302 

25.302 

'  Amounts  are  in  mt 

2  Regulations  at  §§679  20(a)(8)(ii)  and  679.22(aK8)  establisti  temporal  and  spatial  limitations  for  the  Atka  mackerel  fishery. 

3  The  seasonal  apportionment  of  Atka  mackerel  is  50  percent  in  the  A  season  and  50  percent  in  the  B  season. 
*The  A  season  is  January  1  through  Apnl  15 

5  The  8  season  is  September  1  through  November  1 

^HLA  limit  refers  to  the  amount  of  each  seasonal  alk)wance  that  Is  available  for  fishing  inskje  the  HLA  (§679.2).  In  2003.  60  percent  of  each 
seasonal  allowance  is  available  for  fishing  inside  the  HLA  in  the  Westem  and  Central  Al.  Pacifk:  cod  harvest  by  trawl  gear  in  the  Aleutian  Islands 
HLA,  west  of  178  degrees  W  long,  is  prohibited  during  the  Atka  mackerel  HLA  directed  fisheries. 

'  Eastern  Aleutian  Distnct  and  tfie  Benng  Sea  sut>area 

^Regulatk)ns  at  §679  20  (a)(8)  require  that  up  to  2  percent  of  tfie  Eastern  Aleutian  District  and  the  Bering  Sea  subarea  ITAC  be  allocated  to 
the  jig  gear  fleet  The  proposed  ariKXjnt  of  this  allocation  is  1  percent.  The  jig  gear  allocatkin  is  not  apportk>ned  by  season. 


Allocation  of  the  Pacific  Cod  TAC 

Under  S679.20(a){7)(i)(A).  2  percent 
of  the  Pacific  cod  ITAC  is  allocated  to 
vessels  using  jig  gear.  51  percent  to 
vessels  using  hook-and'line  or  pot  gear, 
and  47  percent  to  vessels  using  trawl 
gear.  Under  regulations  at 
§679.20(a)(7)(i)(B),  the  portion  of  the 
Pacific  cod  TAC  allocated  to  trawl  gear 
is  further  allocated  50  percent  to  catcher 
vessels  and  50  percent  to  catcher/ 
processors.  Under  regulations  at 
§  679.20(a)(7)(i)(C){2),  a  portion  of  the 
Pacific  cod  allocated  to  hook-and-line  or 
pot  gear  is  set  aside  as  an  ICA  of  Pacific 
cod  in  directed  fisheries  for  groundfish 
using  these  gear  types.  Based  on 
anticipated  incidental  catch  in  these 
fisheries,  NMFS  proposes  an  ICA  of  500 
mt.  The  remainder  of  Pacific  cod  is 
further  allocated  to  vessels  using  hook- 
and-line  or  pot  gear  as  the  following 


directed  fishing  allowances:  80  percent 
to  hook-and-line  catcher  processors,  0.3 
percent  to  hook-and-line  catcher 
vessels,  18.3  percent  to  pot  gear  vessels, 
and  1.4  percent  to  catcher  vessels  under 
60  feet  (18.3  m)  length  overall  (LOA) 
using  hook-and-line  or  pot  gear. 

Due  to  concerns  about  the  potential 
impact  of  the  Pacific  cod  fishery  on 
Steller  sea  lions  and  their  critical 
habitat,  the  Pacific  cod  fisheries  are 
temporally  dispersed  by  the 
apportiorunent  of  the  IT/CC  into  two 
seasonal  allowances  (§§  679.23(e)(6)  and 
679.20(a)(7)).  For  most  non-trawl  gear 
the  first  allowance.  60  jjercent  of  the 
ITAC.  is  made  available  for  directed 
fishing  hom  January  1  to  June  10,  and 
the  second  seasonal  allowance,  40 
percent  of  the  ITAC.  is  made  available 
from  June  10  to  December  31.  No 
seasonal  harvest  constraints  are 
imposed  for  the  Pacific  cod  fishery  by 


catcher  vessels  less  than  60  feet  (18.3  m) 
LOA  using  hook-and-line  or  pot  gear. 
For  trawl  gear,  the  first  season  is  January 
20  to  April  1  and  is  allocated  60  percent 
of  the  ITAC.  The  second  season.  April 
1  to  June  10,  and  the  third  season,  June 
10  to  November  1,  are  each  allocated  20 
percent  of  the  ITAC.  The  trawl  catcher 
vessel  allocation  is  further  allocated  as 
70  percent  in  the  first  season,  10  percent 
in  the  second  season  and  20  percent  in 
the  third  season.  The  trawl  catcher/ 
processor  allocation  is  allocated  50 
percent  in  the  first  season,  30  percent  in 
the  second  season,  and  20  percent  in  the 
third  season.  Table  4  lists  the  proposed 
2003  allocations  and  seasonal 
apportionments  of  the  Pacific  cod  ITAC. 
NMFS  and  the  Council  propose  that  any 
unused  portion  of  a  seasonal  Pacific  cod 
allowance  will  become  available  at  the 
beginning  of  the  next  seasonal 
allowance. 


Table  4.— 2003  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  TAC 


■ 1 

Percent 

• 

Share  of  gear 

sector  total 

(mnt) 

Subtotal  per- 
centages for 
gear  sectors 

Share  of  gear 

sector  total 

(mt) 

1 

Seasonal  apportionment^ 

Gear  sector 

Date 

Amount 
(ml) 

Total  hook-and-line  and  pot 
gear  allocatk>n  of  Pacific 
cod  TAC. 

Incidental  Catch  Alk>wanc8  .. 

51 

86.700 

1                   500 
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Table  4  —2003  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  TAC— Continued 

Percent 

Share  of  gear 

sector  total 

(mnt) 

Subtotal  per- 
centages for 
gear  sectors 

Share  of  gear 

sector  total 

(mt) 

Seasonal  apportionnrtent^ 

Gear  sector 

Date 

AnxHjnt 
(mt) 

Processor  and  Vessel  sub- 
total. 

47 

2 

100 

86,200 

79,900 

3.400 
170,000 

80 

0.3 

18.3 

1.4 

50 
50 

68.960 

259 

15.775 

1.207 

39.950 
39,950 

Jan  1— Jun  10 

41,376 

Hook-and-line  Catcher 
Processors. 

Jun  10-Oec.  31  

Jan  1-Jun  10 

27.584 
155 

Hook-and-une  Catcher 

Jun  10-Oec  31  

104 

Vessels. 

Jan  1— Jun  10     ...TV.... 

9.465 

Pot  Gear  Vessels  

SeDt1-0ec31 

6.310 

Catcher  Vessels  <60  feet 
LOA  using  Hook-and-line 
or  Pot  gear. 

Trawl  aear  Total 

Jan  20-ADr  1  

27.965 

Trawl  Catcher  Vessel  .... 

Aor  1-Jun  10     

3(999 

Jun  10-Nov  1  

7,990 

Jan  20-ADr  1  

19,975 

Trawl  Catcher  Processor 

Aor  1-Jun  10     

11,985 

Jun  10-Nov  1  

7,990 

jia          

Jan  1-Jun  10 

Jun10-Dec31    

2,040 

1,360 

Total 

1  For  non-trawl  oear  the  first  season  is  allocated  60  percent  of  the  TAC  and  the  second  season  is  alk)cated  40  percent  of  the  TAC  No  sea- 
8on?L^sr^nSra?e  im^Sd  for  the  Pacific  c53  fishery  by  catcher  vessels  less  than  60  feet  (18.3  m)  LOA  usmg  hook-and^^  or  pot 
gear  For  trawl  gear,  the  first  season  is  allocated  60  percent  of  the  TAC  and  the  second  and  third  seasons  are  each  a»a?Jf^20  percenter  me 
^C.  The  trawl  catcher  vessels'  allocation  is  further  allocated  as  70  percent  in  the  first  season,  10  percent  in  the  second  season  and  20  percem 
in  ttU  third  season.  The  trawl  catcher/processors'  alk)cation  is  altocated  50  percent  in  tfie  first  season,  30  per^nt  in  t^eseasnd  season  and  20 
percent  in  theS  season.  Any  unused  portion  of  a  seasonal  Padfk:  cod  altowance  will  be  reapportioned  to  the  next  seasonal  altowance. 


AllocatJon  of  the  Shortraker  and 
Rougheye  Rockfish  TAC 

Under  §  679.20(a)(9).  the  ITAC  of 
shortraker  rockfish  and  rougheye 
rockfish  specified  for  the  Aleutian 
Islands  subarea  is  allocated  30  percent 
to  vessels  using  non-trawl  gear  and  70 
percent  to  vessels  using  trawl  gear. 
Based  on  a  proposed  2003  ITAC  of  775 
mt,  the  trawl  allocation  would  be  543 
mt  and  the  non-trawl  allocation  would 
be  232  mt. 


Sablefish  Gear  Allocatioii 

Regulations  at  §  679.20(a)(4)(iii)  and 
(iv)  require  that  sablefish  TACs  for  the 
BS  and  AI  subareas  be  allocated 
between  trawl  and  hook-and-line  or  pot 
gear  types.  Gear  allocations  of  the  TACs 
for  the  Bering  Sea  subarea  are  50 
percent  for  trawl  gear  and  50  percent  for 
hook-and-line  or  pot  gear,  and  for  the 
Aleutian  Islands  subarea  are  25  percent 
for  trawl  gear  and  75  percent  for  hook- 
and-line  or  pot  gear.  Regulations  at 


§679.20(b)(l)(iii)(B)  require  that  20 
percent  of  the  hook-and-line  and  pot 
gear  allocation  of  sablefish  be  reserved 
as  sablefish  CDQ.  Additionally, 
regulations  at  §  679.20(b){l)(iii)(A) 
require  that  7.5  percent  of  the  trawl  gear 
allocation  of  sablefish  {one  half  of  the 
reserve)  be  reserved  as  groundfish  CDQ. 
Proposed  2003  gear  allocations  of  the 
sablefish  TAC  and  CDQ  reserve  amounts 
are  specified  in  Table  5. 


Table  5.— Proposed  2003  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TACS 


Subarea  &  Gear 


Bering  Sea: 

TrawP 

Hoot(-&-line/pot  gear^ 

Totty 

Aleutian  Islands: 

Trawl2 

Hook-&-line/pot  gear' 
Total 


Percent 
of  TAC 


SO 

50 

100 

25 

75 

100 


Share  of 
TAC 
(mt) 


965 

965 

1.930 

637 
1.913 
2.550 


ITAC 
(mt)' 


621 
N/A 
821 

541 
N/A 
541 


CDQ 
Reserve 


72 
193 
265 

48 
383 

431 


1  Except  for  the  saWefish  hook-and-line  and  pot  gear  altocation,  15  percent  of  TAC  is  apportioned  to  the  resewe.  The  ITAC  is  the  remainder  of 

*lF^^tt2'?^'*5*Sf  ^bSfSTA^lSed  to  vessels  using  trawl  gear,  one  half  of  the  resen^e  (7.5  percent  of  the  specified  TAC)  is  re- 

''^^m^'SrfkSPorthi'Mbtefish  TAC  allocated  to  vessels  using  hook-and-line  or  pot  gear.  20  percent  of  the  allocated  TAC  is  reserved  for  use 
by  CDoSS^te  SiSton?in§67l  20(b)(1)  do  not  provkte  for  the  estaWishn^nt  ^an  ITAC  for  sablefish  allocated  to  hook-and-l.ne  or  pot 
gear. 
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Allocation  of  Prohibited  Species  Catch 
Limits  for  Halibut,  Crab,  Salmon,  and 
Herring 

Due  to  the  lack  of  new  information 
concerning  PSC  limits  and 
apportionments,  the  Council  at  its 
October  2002  meeting  recommended 
using  the  halibut,  crab  and  herring  2002 
PSC  amounts  for  the  proposed  2003 
amounts.  The  Council  will  reconsider 
these  amounts  in  December  based  on 
recommendations  by  the  Plan  Team  and 
the  SSC.  Regulations  at 
§679.21(e)(l)(vii)  specify  a  scheduled 
reduction  of  chinook  salmon  PSC  limits 
until  the  hnal  limit  is  reached  in  2004. 
For  2003.  the  chinook  salmon  PSC  limit 
for  the  pollock  fishery  is  33.000  flsh. 

PSC  limits  for  halibut  are  set  in 
regulations  at  §  679.21(e).  For  the  BSAI 
trawl  fisheries,  the  limit  is  3,675  mt  of 
mortality  of  Pacific  halibut  and  for  non- 
trawl  fisheries,  the  limit  is  '900  mt 
mortality.  PSC  limits  for  crab  and 
herring  are  specified  annually  based  on 
abundance  and  spawning  biomass. 

For  2003.  the  proposed  PSC  limit  of 
red  king  crab  in  Zone  1  for  trawl  vessels 
is  97,000  animals.  Based  on  the  criteria 
set  out  at  §  679.21(e)(l)(ii),  the  number 
of  mature  female  red  king  crab  was 
estimated  in  2002  to  be  above  8.4 
million  animals,  and  the  effective 
spawning  biomass  is  estimated  to  be 
14.5  million  pounds  (6,577  mt),  which 
is  less  than  the  55  million  pound 
(24,948  mt). 

Regulations  at  §  67g.21(e)(3)(ii)(B) 
establish  criteria  under  which  NMFS 
must  specify  an  annual  red  king  crab 
bycatch  limit  for  the  Red  King  Crab 
Savings  Subarea  (RKCSS).  The 
regulations  limit  the  RKCSS  to  up  to  35 
percent  of  the  trawl  bycatch  allowance 
specified  for  the  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category  and 
must  be  based  on  the  need  to  optimize 
the  groundfish  harvest  relative  to  red 
king  crab  bycatch.  The  Council 
recommended  and  NMFS  proposes  a 
red  king  crab  bycatch  limit  equal  to  35 
percent  of  the  trawl  bycatch  allowance 
specified  for  the  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category  within 
the  RKCSS. 


Based  on  2001  survey  data,  C.  bairdi 
abundance  is  estimated  to  be  624 
million  crab.  Given  the  criteria  set  out 
at  §679.21(e)(l)(iii)  and  the  2001  survey 
data,  the  proposed  2003  C.  bairdi  PSC 
limit  for  trawl  gear  is  980,000  animals 
in  Zone  1  and  2,970,000  animals  in 
Zone  2  as  a  result  of  the  C.  bairdi 
abundance  estimate  exceeding  400 
million  animals. 

Under  §679.21(e){l)(iv),  the  PSC  limit 
for  C.  opilio  is  based  on  total  abundance 
as  indicated  by  the  NMFS  annual 
bottom  trawl  survey.  The  C.  opilio  PSC 
limit  is  set  at  0.1133  percent  of  the 
Bering  Sea  abundance  index.  Based  on 
the  2001  survey  estimate  of  3.86  billion 
animals,  the  calculated  limit  would  be 
4,373,380  animals.  Because  this  limit  is 
less  than  4.5  million  animals,  under 
§679.21(e)(l)(iv)(B)  the  proposed  2003 
C.  opilio  PSC  limit  is  4,350,000  animals. 

Under  §679.21(e)(l)(vi),  the  proposed 
PSC  limit  of  Pacific  herring  caught 
while  conducting  any  trawl  operation 
for  groundfish  in  the  BSAI  is  1  percent 
of  the  annual  eastern  Bering  Sea  herring 
biomass.  NMFS"s  best  estimate  of  2002 
herring  biomass  is  152,574  mt.  This 
amount  was  derived  using  2001  survey 
data  and  an  age-structured  biomass 
projection  model  develop>ed  by  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G).  Therefore,  the  proposed 
herring  PSC  limit  for  2003  is  1,526  mt. 

Under  §679.21(e)(l)(i),  7.5  percent  of 
each  PSC  limit  specified  for  crab  and 
halibut  is  reserved  as  a  PSQ  reserve  for 
use  by  the  groundfish  CDQ  program. 
Regulations  at  §  679.21(e)(3)  require  the 
apportionment  of  each  trawl  PSC  limit 
into  PSC  bycatch  allowances  for  seven 
s|>ecified  fishery  categories.  Regulations 
at  §679.21(e)(4)(ii)  authorize  the 
apportionment  of  the  non-trawl  halibut 
PSC  limit  among  five  fishery  categories. 
The  proposed  fishery  bycatch 
allowances  for  the  trawl  and  non-trawl 
fisheries  are  listed  in  Table  6. 

Regulations  at  §67g.21(e)(4)(ii) 
authorize  exemption  of  specified  non- 
trawl  fisheries  from  the  halibut  PSC 
limit.  As  in  past  years.  NMFS  after 
consultation  with  the  Council,  is 
proposing  to  exempt  pot  gear,  jig  gear. 


and  the  sablefish  IFQ  hook-and-line  gear 
fishery  categories  from  halibut  bycatch 
restrictions  because  these  fisheries  use 
selective  gear  types  that  take 
comparatively  few  halibut.  In  2002,  total 
groundfish  catch  for  the  pot  gear  fishery 
in  the  BSAI  was  approximately  13,989 
mt  with  an  associated  halibut  bycatch 
mortality  of  about  7  mt.  The  2002 
^oundfish  jig  gear  fishery  harvested 
about  1 72  mt  of  groundfish.  Most 
vessels  in  the  jig  gear  fleet  are  less  than 
60  ft  (18.3  m)  LOA  and  are  exempt  fixim 
observer  coverage  requirements.  As  a 
result,  observer  data  are  not  available  on 
halibut  bycatch  in  the  jig  gear  fishery. 
However,  a  negligible  amount  of  halibut 
bycatch  mortality  is  assumed  because  of 
the  selective  nature  of  this  gear  type  and 
the  likelihood  that  halibut  caught  with 
jig  gear  have  a  high  survival  rate  when 
released. 

As  in  past  years,  the  Council 
recommended  that  the  sablefish  IFQ 
fishery  be  exempt  from  halibut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  program  (subpart  D  of  50 
CFR  part  679).  The  IFQ  program 
requires  legal-sized  halibut  to  be 
retained  by  vessels  using  hook-and-line 
gear  if  a  halibut  IFQ  permit  holder  is 
aboard  and  is  holding  unused  halibut 
IFQ.  This  action  results  in  less  halibut 
discard  in  the  sablefish  fishery.  In  1995, 
about  36  mt  of  halibut  discard  mortality 
was  estimated  for  the  sablefish  IFQ 
fishery.  A  similar  estimate  for  1996 
through  2002  has  not  been  calculated, 
but  NMFS  has  no  information  indicating 
that  it  would  be  significantly  different 

Regulations  at  §  679.21(e)(5)  authorize 
NMFS,  after  consultation  with  the 
Council,  to  establish  seasonal 
apportionments  of  PSC  allowances.  At 
its  October  2002  meeting,  the  Council 
proposed  no  seasonal  apportionments, 
except  for  the  trawl  bycatch  allowance 
for  halibut  bycatch  specified  for  the 
rockfish  trawl  fishery.  The  intent  of  this 
proposal  was  to  reduce  halibut  bycatch 
during  the  first  quarter  when  it  is  the 
highest.  NMFS  anticipates  that  the 
Council  will  recommend  additional 
seasonal  apportionments  during  its 
December  2002  meeting. 


Table  6.— Proposed  2003  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries 


Prohibited  species  and  Zone 

Trawl  fisheries 

Halibut 

mortality 

(mt) 

BSAI 

Heiiiiig 
(mt) 
BSAI 

Red  King 

Crab 
(animals) 
Zonel' 

C  opilio 
(animals) 
COBLZ2 

C.  bairdi 
(animals) 

Zone  1^ 

Zone  2' 

Yplk 

jwfin  sole  

886 
779 

139 
20 

16,664 
59.782 
20,924 

2.776,981 
969.130 

340,844 
365,320 

1  788  459 

Rod 

k  sote/ottierflat/natheadsote3  

596,154 

RKCSS3  
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Table  6.— Proposed  2003  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries — Continued 


Trawl  fisheries 


Turtx)t/arrowtooth/sablefish  *  .... 
Rockfish:  July  1— December  31 

Pacific  cod 

Midwater  trawl  pollock  

Pollock/Atka  mackerel/other 5  ... 


Total  Trawl  PSC 


Non-Trawl  Fisheries 

Pacific  cod — Total 

Other  non-trawl — Total 

Groundfish  pot  &  jig  exempt  

Sablefish  hook-&-line  exempt 


Total  Non-Trawl  

PSQ  Reserve  6 


Grand  Total 


ProhitMted  species  and  Zone 


Halibut 

mortality 

(mt) 

BSAI 


1,434 
232 


3,400 


775 
58 


Herring 
(mt) 
BSAI 


9 

7 

20 

1,184 

46 


1,526 


833 
342 


4,575 


Red  King 

Crab 
(animals) 
Zone  1  ^ 


11,664 
1,615 


89,725 


7.275 


1,526 


97.000 


C.  opilio 

(animals) 
COBLZ? 


40,238 

40,237 

124,736 

72,428 


4,023,750 


C.  bairdi 
(animals) 


Zone  1 


183,112 

17,224 


906.500 


326.250 


4,350,000 


73.500 


Zone2' 


10.988 
324,176 

27,47i3 


2,747,250 


222.750 


980.000        2.970.000 


1  Refer  to  §679.2  for  definitions  of  areas. 

2 C.  opilio  Bycatch  Limitation  Zone.  Boundaries  are  defined  at  50  CFR  part  679,  Figure  13.  o„occ  ^  ,^,^^  .^  oc  ^,^^r..  «. 

3TheCouncJI  at  its  October  2002  meeting  proposed  that  red  king  crab  bycatch  for  trawl  fishenes  within  the  RKCSS  t>e  limited  to  35  percent  of 
the  total  allocation  to  the  rock  sole,  flathead  sole,  and  other  flatfish  fishery  category  (§  679.21  (e)(3)(ii)(B))  "Other  flatfish  for  PSC  rnonitonng  in- 
cludes all  flatfish  species,  except  for  Pacific  halibut  (a  prohibited  species),  greenland  turbot.  rock  sole,  yellowfin  sole  and  an-owtooth  flounder. 

■•Greenland  turtxjt,  an-owtooth  flounder,  and  sablefish  fishery  category. 

5  Pollock  other  than  pelagic  trawl  pollock,  Atka  mackerel,  and  "other  species"  fisheiycategory.  „„„„,,»  i^  „„.  -lift. 

6  With  the  exception  of  fwrring.  7.5  percent  of  each  PSC  limit  is  allocated  to  the  CDQ  program  as  PSQ  reserve.  The  PSQ  reserve  is  not  alto- 
cated  by  fishery,  gear  or  season. 

^  Exempt. 


To  monitor  halibut  bycatch  mortality 
allowances  and  apportionments,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  will  use 
observed  halibut  bycatch  rates,  assumed 
mortality  rates,  and  estimates  of 
groundfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  or  seasonal  apportionment  is 
reached.  The  Regional  Administrator 
monitors  a  fishery's  halibut  bycatch 
mortality  allowances  using  assumed 
mortality  rates  that  are  based  on  the  best 
information  available,  including 
information  contained  in  the  annual 
SAFE  report. 

The  Council  recommended  and 
NMFS  proposes  that  the  Preseason 
Assimied  halibut  discard  mortality  rates 
(DMRs)  developed  by  staff  of  the 
International  Pacific  Halibut 
Commission  (IPHC)  for  the  2002  BSAI 
groundfish  fisheries  be  used  for 
purposes  of  monitoring  halibut  bycatch 
allowances  established  for  2003  (Table 
7).  Results  from  analysis  of  halibut 
release  condition  data  for  2000  showed 
continued  stability  in  halibut  DMRs  for 
many  fisheries.  Plots  of  annual  DMRs 
against  the  10-year  mean  indicated  little 
change  since  1990  for  some  fisheries, 
particularly  the  major  trawl  fisheries. 
DMRs  were  more  variable  for  the 


smaller  fisheries  which  typically  take 
minor  amounts  of  halibut  bycatch.  For 
2002,  Preseason  Assumed  DMRs  were 
used,  which  included  use  of  the  long- 
term  mean  DMR  for  a  3-year  period 
before  revisions  are  proposed,  except  for 
the  BSAI  hook-and-line  Pacific  cod 
fishery  and  CDQ  fisheries,  for  which 
annual  DMRs  were  used.  The  IPHC  will 
continue  to  conduct  annual  analyses  of 
observer  data  and  recommend  changes 
to  the  DMRs  where  a  fishery  DMR 
shows  large  variation  fitim  the  mean 
and  for  the  CDQ  fisheries.  For  2002.  the 
BSAI  hook-and-line  Pacific  cod  fishery 
DMR  did  not  change;  but  the  CDQ 
fishery  DMRs  were  adjusted.  The 
justification  for  these  mortality  rates  is 
discussed  in  the  final  SAFE  report  dated 
November  2001.  The  proposed  mortality 
rates  listed  in  Table  7  are  subject  to 
change  pending  the  results  of  an 
updated  analysis  on  halibut  mortality 
rates  in  the  groundfish  fisheries  that 
IPHC  staff  is  scheduled  to  present  to  the 
Council  at  its  December  2002  meeting. 


Table  7.— Proposed  2003  Assumed 
Pacific  Halibut  Mortality  Rates 
FOR  THE  BSAI  Fisheries 


Fishery 


Hook-and-line  gear  fisheries: 

Rockfish  

Pacifk:  cod 

Greenland  turbot 

Sablefish  „ 

Other  Species  

Trawl  gear  fisheries: 

Midwater  pollock 

Nonpelagk:  pollock 

Yellowfin  sole  

Rock  sole  

Flattiead  sole  

Other  flatfish 

Rockfish  

Pacific  cod 

Atka  mackerel  

Greenland  tuit>ot  

Sablefish  

Ott«r  species 

Pot  gear  fisheries: 

Pacific  cod 

Other  species 

CDQ  Trawl  fisheries: 

Atka  mackerel  

Flatttead  sole  

MkJwater  pollock  

Nonpelagic  pollock 


Preseason 
assumed 
mortality 
(percent) 


2S 
12 
18 
22 

12 

84 
76 
81 
76 
67 
71 
68 
67 
75 
70 
SO 
67 

8 
8 

89 
83 
88 

90 
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Table  7. — Proposed  2003  Assumed 
Pacific  Halibut  Mortality  Rates 
FOR  THE  BSAI  Fisheries— Contin- 
ued 


Fishery 

Preseason 
assumed 
mortality 
(percent) 

Rockfish  

YeHowtin  sole  

89 

77 

CDO  Hook-and-line  fisheries: 
Pacific  cod    

13 

Greenland  turbot 

14 

CDQ  Pot  fisheries: 
Pacific  cod 

7 

Sabtefish  

38 

for  cooperatives  and  vessels  not 
participating  in  cooperatives  are  not 
made  for  the  Al  subarea  because  the  AI  - 
subarea  has  been  closed  to  directed 
fishing  for  pollock.  These  allocations 
may  be  revised  pending  adjustments  to 
cooperatives'  membership  prior  to  2003. 


Bering  Sea  Subarea  Inshore  Pollock 
Allocations 

The  final  rule  to  implement  major 
provisions  of  the  AFA  at  §  679.4,  will 
set  forth  procedures  for  AFA  inshore 
catcher  vessel  pollock  cooperatives  to 
apply  for  and  receive  cooperative 
fishing  permits  and  inshore  pollock 
allocations.  NMFS  received  applications 
from  seven  inshore  catcher  vessel 
cooperatives.  Table  8  lists  the  proposed 
pollock  allocations  to  the  seven  inshore 
catcher  vessel  pollock  cooperatives 
based  on  2002  cooperative  allocations 
and  NMFS'  assumption,  at  this  date, 
that  the  cooperatives  membership  will 
remain  unchanged  in  2003.  Allocations 

Table  8.— Proposed  2003  Bering  Sea  Subarea  Inshore  Cooperative  Allocations 


Cooperative  name  and  member  vessels 


Akutan  Catcher  Vessel  Association:  Aldet>aran.  Arctic  Explorer,  Arcturus.  Blue  Fox,  Cape 
KiwarKia,  Columbia.  Dominator.  Exodus.  Flying  Cloud.  Golden  Dawn.  Golden  Pisces, 
Hazel  Lorraine.  Intrepnj  Explorer.  Leslie  Lee.  Lisa  Meiirxla.  Majesty,  Marcy  J,  Margaret 
Lyn,  Nordic  Explorer,  Norttiem  Patriot,  Northwest  Explorer,  Pacific  Ram,  Pacific  Viking, 
Pegasus,  Peggy  Jo,  Perseverance,  Predator.  Raven,  Royal  Amencan,  Seeker,  Sov- 
ereignty, Traveler,  Vikirig  Exptorer 

Arctic  Enterprise  Association:  Bristol  Exptorer,  Ocean  Exptorer,  Pacific  Exptorer  

Northern  Victor  Fleet  Cooperative:  Anita  J,  Collier  Brothers,  Commodore,  Excalitxjr  II, 
Gotorush,  Half  Moon  Bay.  Miss  Berdie,  htordic  Fury,  PadfK  Fury,  Posekkxi,  Royal  AtlantK, 
Sunset  Bay.  Storm  Petrel  

Peter  Pan  Fleet  Cooperative:  Amber  Dawn,  Amernan  Beauty,  Elizat>eth  F,  Morning  Star, 
Ocean  Leader,  Oceanic,  Providian,  Topaz,  Walter  N  

Unalaska  Cooperative:  Alaska  Rose,  Bering  Rose,  Destination,  Great  Pacifk:,  Messiah,  Morn- 
ing Star,  Ms  Amy,  Progress,  Sea  Wolf,  Vanguard,  Western  Dawn  

UniSea  Fleet  Cooperative:  Alsea,  Amerk^an  Eagle,  Argosy,  Auriga,  Aurora,  Defender,  Gun- 
Mar,  l^ordk;  Star,  Pacifk:  Monarch,  Seadawn,  Starfish.  Starlite 

Westward  Fleet  Cooperative:  A.J.,  Alaskan  Command.  Alyeska,  ArctK  Wind,  Caitlin  Ann, 
Chelsea  K,  Dona  Martita.  Fierce  Allegiance,  Hk^kory  Wirxl,  Ocean  Hope  3,  Pacifk:  Knight, 
Pacifk:  Prince.  Starward,  Viking,  Westward  I  

Open  access  AFA  vessels  ^ 


Total  inshore  altocatkxi 


Sum  of  mem- 
ber vessel's 
offk:ial  catch 
histories  ^ 


245.527 
36,807 


73.656 

18.693 

106.737 

201.566 


189.544 
1.707 


874.238 


Percentage  of 

Inshore  sector 

altocatkxi 

(percent) 


100 


Annual  co-op 
altocatton 


28.0a5 
4.210 

180.169 
27.009 

8.425 

54.049 

2.138 

13,717 

12.209 

78,324 

23.056 

147.910 

21.681 
0.195 

139.089 
1,252 

641.520 


'  According  to  regulations  that  will  be  effective  with  the  final  rule  to  implement  major  proviswns  of  the  AFA  at  679.62(e)(1)  the  individual  catch 
history  for  each  vessel  is  equal  to  the  vessel's  best  2  of  3  years  inshore  polkxk  larulinos  from  1995  through  1997  and  irKludes  landings  to  catch- 
er/processors for  vessels  ttiat  made  SOQor  more  mt  of  landings  to  catctier/processors  from  1995  through  1997. 


When  the  final  rule  to  implement 
major  provisions  of  the  AFA  at 
§679.20(a)(5)(i)(A)  is  published,  NMFS 
intends  to  subdivide  the  inshore 
allocation  into  allocations  for 
cooperatives  and  vessels  not  fishing  in 
a  cooperative  (i.e.,  the  open  access 
sector).  In  addition,  under 
§679.22(a)(ll)(vii),  NMFS  intends  to 
establish  harvest  limits  inside  the 
Steller  sea  lion  conservation  area  (SCA) 


and  provide  a  set-aside  so  that  catcher 
vessels  less  than  or  equal  to  99  ft  (30.2 
m)  LOA  have  the  opportunity  to  operate 
entirely  within  the  SCA  during  the  A 
season.  Accordingly,  Table  9  lists  the 
proposed  apportionment  of  the  Bering 
Sea  subarea  inshore  pollock  allocation 
into  allocations  for  vessels  fishing  in  a 
cooperative  and  for  vessels  not 
participating  in  a  cooperative  and 
establishes  a  cooperative-sector  SCA  set- 


aside  for  AFA  catcher  vessels  less  than 
or  equal  to  99  ft  (30.2  m)  LOA.  The  SCA 
set-aside  for  sector  catcher  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  LOA  that 
are  not  participating  in  a  cooperative 
will  be  established  inseason  based  on 
actual  participation  levels  and  is  not 
included  in  Table  9.  These  proposed 
allocations  may  be  revised  pending  final 
review  and  approval  of  2003 
cooperative  agreements. 
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TABLE  9.— PROPOSED  2003  BERING  SEA  SUBAREA  POaOCK  ALLOCATIONS  TO  THE  COOPERATIVE  AND  OPEN  ACCESS 

Sectors  of  the  Inshore  Pollock  Fishery. 

[Amounts  are  expressed  in  MT] 


Cooperative  sector. 

Vessels  >  99  ft 

Vessels  <  99  ft 

Total 

Open  access  sector 


Total  inshore 


A/B  season 
TAC 


n/a 

n/a 

256.107 

501 


256.608 


Aseason 
SCA^ 


154.025 

25.250 

179.275 

2  351 


179,626 


C/D  season 
TAC 


n^a 

n/a 

384.161 

751 


384.912 


'  Steller  sea  Iran  consen^atron  area  established  at  §679.22(a)(11)(vii).  ^        ■„  ^       .  w,  ^  ^       „„  v,.,->»o~,  K»^io 

2  SCA  limitations  for  vessels  less  than  or  equal  to  99  ft  LOA  that  are  not  paitiapating  m  a  cooperative  will  be  established  on  an  inseason  baas 

in  accordance  with  6679.22(a)(11)(vii)(C)(2)  whk:h  specifies  that  "the  Regional  Administrator  will  prohibit  directed  fishing  for  pollock  by  vessels 

cat^S?aip3^*tor  processing  by  the  inshore  comfWit  greater  than  99  ft  (30.2  m)  LOA  before  reaching  me  inshore  SCA  harvest  limit  dunr^ 

me  A^^nto  accommodate  filing  by  vessels  kKS  than  or  equal  tp  99  ft  (30.2  m)  inskJe  the  SCA  for  the  duration  of  the  inshore  seasonal 


opening. 


Unrestricted  AFA  Catcher/Processor 
Sideboards 

In  2003,  the  formula  for  setting  AFA 
catcher/processor  sideboard  limits  for 
non-pollock  groundfish  will  change 
from  calctUations  made  for  sideboards 
in  2000  through  2002.  The  Council 
made  a  distinction  between  retained 
and  total  catch  for  the  purpose  of 
calculating  sideboard  limits  and  felt  that 
AFA  vessels  should  not  receive 
sideboard  credit  for  groundfish  that  was 
discarded  and  not  utilized.  The  catcher/ 
processor  sideboard  limits  for  BSAI 
groundfish  other  than  Atka  mackerel 
will  be  based  on  the  1995  through  1997 
retained  catch  of  such  groundfish 
species  by  the  20  listed  AFA  catcher/ 


processors  listed  in  paragraphs  208(e)(1) 
through  (20)  of  the  AFA  and  the  nine 
ineligible  catcher/processors  listed  in 
section  209  of  the  AFA,  except  for 
Pacific  cod  which  will  be  based  on  1997 
retained  catch  only  and  Pacific  ocean 
perch  in  the  Aleutian  Islands  subarea 
which  will  be  based  on  1996  and  1997 
retained  catch  only.  The  AFA  catcher/ 
processor  sideboard  limit  for  Atka 
mackerel  is  zero  percent  of  the  Bering 
Sea  subarea  and  Eastern  Aleutians 
district's  aimual  TAC,  11.5  percent  of 
the  Central  Aleutian  district's  annual 
TAC,  and  20  percent  of  the  Western 
Aleutian  district's  annual  TAC. 

The  basis  for  these  sideboard  limits  is 
described  in  detail  in  the  Proposed  Rule 


for  Amendments  61/61/13/8  to 
Implement  Major  Provisions  of  the  AFA 
(66  FR  65028,  December  17.  2001).  The 
proposed  2003  catcher/processor 
sideboard  limits  are  set  out  in  Table  10 
below. 

All  non-pollock  groundfish  that  is 
harvested  by  unrestricted  AFA  catcher/ 
processors,  whether  as  targeted  catch  or 
incidental  catch,  will  be  deducted  from 
the  proposed  sideboard  limits  in  Table 
10.  However,  non-pollock  groundfish 
that  is  delivered  to  listed  catcher/ 
processors  by  catcher  vessels  will  not  be 
deducted  bora  the  proposed  2003 
sideboard  limits  for  the  listed  catcher/ 
processors. 


TABLE  10.— Proposed  2003  Unrestricted  BSAI  AFA  Catcher/processor  Groundrsh  Sideboard  Umits 

[Amounts  are  Expressed  in  MT] 


Target  species 


Pacifk:  cod  trawl 
Sat)lefish  trawl  .. 

Atka  mackerel  .. 


Yellowfin  sole 

Rock  sole  

Greenland  turtwt  ... 

Arrowtooth  flounder 

Flathead  sole  

Alaska  plaice 

Other  flatfish 

Pacifk:  ocean  perch 


Area 


BSAI  

BS 

Al  

Western  Al: 
Aseason^ 
HLA  limit' 
B  season  . 
HLAUmit2 

Central  Al: 
Aseason' 
HLAIImH  . 
B  season  . 
HLA  limit  . 

BSAI  

BSAI  

BS 

Al  

BSAI  

BSAI  

BSAI  

BSAI ..: 

BS 


1995-1997 


Retained 
catch 


12,424 
8 
0 

n/a 

rt/a 


n/a 


n/a 


100,192 

6.317 

121 

23 

76 

1.925 

3.243 

3,243 

12 


Available 
TAC 


51,450 
1,736 
1,135 

n/1 

n/a 


n/a 


n/a 


527,000 

202.107 

16.911 

6.839 

36.873 

87.975 

0.035 

92.428 

5,760 


Ratk> 


0.241 
0.005 
0.000 

0.200 

0.200 


0.115 


0.115 


0.190 
0.031 
0.007 
0.003 
0.002 
0.022 
10,200 
0.035 
0.002 


Proposed 
2003 
ITAC 

available 

to  trawl 

C/Ps 


39.950 
821 
541 

10,183 

10.183 


12.304 
I^SW 

45.900 

4,556 

2.244 

13.600 

21,250 

357 

2.550 

2.227 


Proposed 

2003  C/P 

skletxjard 

limit 


9,628 

4 
0 

2,037 
1.222 
2,037 
1,222 


1,415 

849 

1.415 

849 

12,274 

1.423 

32 

7 

27 

468 


89 

4 
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Table  10.— Proposed  2003  Unrestricted  BSAI  AFA  Catcher/Processor  Groundfish  Sideboard  Limits— 

Continued 

[Amounts  are  Expressed  in  MT] 


Target  species 


Northern  rockfish 

Shortraker/rougheye 
Ottwr  rockfish 


Squid  

Other  species 


Area 


Western  Al 
Central  Al  . 
Eastern  Al 

BS 

Al  

BS 

Al  

BS 

Al  

BSAI  

BSAI  


1995-1997 


Retained 
catch 


54 

3 

125 

8 

83 

8 

42 

18 

22 

73 

553 


Available 
TAC 


12,440 
6.195 
6,265 

13,254 

2!827 
1,026 
1.924 
3,670 
65.925 


Ratk> 


0.004 
0.000 
0.020 
0.008 
0.006 
0.008 
0.015 
0.018 
0.011 
0.020 
0.008 


Proposed 

2003 

ITAC 
available 
to  trawl 

C/Ps 


4,811 

2,601 

2,941 

11 

3,984 

99 

775 

307 

575 

1,675 

26,201 


Proposed 

2003  C/P 

sideboard 

limit 


19 
0 

59 
0 

24 
1 

12 
6 
6 

34 
210 


^  The  seasonal  apportionment  of  Atka  mackerel  in  the  open  access  fishery  is  50  percent  in  the  A  season  arxi  50  percent  in  tf)e  B  season.  Urv 
restricled  AFA  catcher/processors  are  limited  to  harvesting  no  more  than  zero  in  the  Eastem  Aleutian  district  and  Bering  Sea  subarea,  20  per- 
cent of  the  available  TAC  in  the  Western  Aleutian  district,  and  1 1  5  percent  of  the  available  TAC  in  the  Central  Aleutian  district. 

2HLA  limit  refers  to  ttie  amount  of  each  seasonal  allowance  that  is  available  for  fishing  inside  the  HLA  (§679.2).  In  2003,  60  percent  of  each 
seasonal  allowance  is  available  for  fishing  inside  the  HLA  in  tfie  Western  and  Central  Aleutian  districts.  Pacific  cod  harvest  by  trawl  gear  in  the 
Aleutian  Islands  HLA,  west  of  178  degrees  W  long,  is  prohibited  during  the  Atka  mackerel  HLA  directed  fisheries. 


The  final  rule  to  implement  major 
provisions  of  the  AFA  at  §  679.63(a)(2) 
will  establish  a  formula  for  PSC 
sideboard  limits  for  unrestricted  AFA 
catcher/processors.  These  amounts  are 
expected  to  be  equivalent  to  the 
percentage  of  prohibited  species  bycatch 
limits  harvested  in  the  non-pollock 
groundfish  fisheries  by  the  AFA 
catcher/processors  listed  in  subsection 
208(e)  and  section  209  of  the  AFA  from 
1995  through  1997.  Prohibited  species 
amounts  harvested  by  these  catcher/ 
processors  in  BSAI  non-pollock 
groundfish  fisheries  from  1995  through 
1997  are  shown  in  Table  11.  These  data 


were  used  to  calculate  the  relative 
amount  of  prohibited  species  catch 
limits  harvested  by  pollock  catcher/ 
processors,  which  were  then  used  to 
determine  the  prohibited  species 
sideboard  limits  for  unrestricted  AFA 
catcher/processors  in  the  2003  non- 
pollock  groundfish  fisheries. 

PSC  that  is  caught  by  unrestricted 
AFA  catcher/ processors  participating  in 
any  non-pollock  groundfish  fishery 
listed  in  Table  11  would  accrue  against 
the  proposed  2003  PSC  limits  for  the 
listed  catcher/processors.  Regulations 
that  will  be  effective  with  the  final  rule 
to  implement  major  provisions  of  the 


AFA  at  §679.21(e)(3){v)  provide  NMFS 
with  the  authority  to  close  directed 
fishing  for  non-pollock  groundfish  for 
unrestricted  AFA  catcher/processors 
once  a  proposed  2003  PSC  limitation 
listed  in  Table  1 1  is  reached. 

Crab  or  halibut  PSC  that  is  caught  by 
unrestricted  AFA  catcher/processors 
while  fishing  for  pollock  will  accrue 
against  the  bycatch  allowances  annually 
specified  for  either  the  midwater 
pollock  or  the  pollock/ Atka  mackerel/ 
other  species  fishery  categories  under . 
the  final  rule  to  implement  major 
provisions  of  the  AFA  at  §  679.21(e). 


Table  11.— Proposed  2003  Unrestricted  BSAI  AFA  Catcher/Processor  Prohibited  Species  Sideboard 

AMOurrrs^ 


PSC  species 


HalitHJt  mortality 
Red  king  crab  .... 

C.  opiljo 

C.  bairdi: 

Zone  1   

Zone  2  


1995-1997 


PSC  catch 


955 

3.098 

2.323,731 

385,978 
406,860 


Total  PSC 


11,325 

473,750 

15,139,178 

^,750,000 
8.100.000 


Ratio 


0.084 
0.007 
0.153 

0.140 
0.050 


Proposed 
2003  PSC 
available  to 
trawl  ves- 
sels 


3,400 

89,725 

4,023,750 

906,500 
2,747.250 


Proposed 

2003  C/P 

limit 


286 

628 

615,634 

126,910 
137,363 


^  Halibut  amounts  are  iri  metric  tons  of  halibut  mortality.  Crab  anr>ounts  are  in  numbers  of  animals. 


AFA  Catcher  Vessel  Sideboards 

The  final  rule  to  implement  major 
provisions  of  the  AFA  at  §  679.63(b)  will 
establish  formulas  for  setting  AFA 
catcher  vessel  groundfish  and  PSC 
sideboard  limits  for  the  BSAI.  The  basis 
for  these  sideboard  limits  is  described  in 


detail  in  the  Proposed  Rule  for 
Amendments  61/61/13/8  to  Implement 
Major  Provisions  of  the  AFA  (66  FR 
65028,  December  17,  2001).  For  2002, 
NMFS  revised  the  ratio  2001  of  1995  to 
1997  AFA  catcher  vessel  retained  catch 
to  the  1995  to  1997  TAC.  These 


revisions  are  based  on  ADF&G  editing  of 
fish  tickets  and  NMFS  editing  of 
observer  catch  data  and  weekly 
production  reports.  The  proposed  2003 
AFA  catcher  vessel  sideboard  limits  are 
shown  in  Tables  12  and  13. 
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All  harvests  of  groundfish  sideboard 
species  made  by  non-exempt  AFA 


catcher  vessels,  whether  as  targeted 
catch  or  incidental  catch,  will  be 


deducted  from  the  proposed  sideboard 
limits  listed  in  Table  12. 


Table  12.— Proposed  2003  BSAI  AFA  Catcher  Vessel  Sideboards. 

[Amounts  Are  Expressed  in  MT] 


Species  and  fishery  by  area/season/processor/gear 


Pacific  cod: 
BSAI: 

jig  gear 

Hook-and-line  CV: 

Jan  1-Jun  10  .,. 

Jun  10-Oec  31  

Pot  gear: 

Jan  1— Jun  10 

Sept  1-Dec31  

CV  <  60  feet  LOA 

Using  hook-and-line  or  Pot  gear 
Trawl  gear 

Catctier  vessel: 

Jan  20— Apr  1  

Apr  l^un  10  , 

Jun  10-Nov  1  

Sablefish: 

BS  trawl  gear 

Al  trawl  gear 

Atka  mackerel: 

Eastem  AI/BS:  jig  gear 

Ottier  gear: 

Jan  1-Apr  15 _ .< 

Sept  1-Nov  1  

Centra]  Al: 

Jan-Apr  15  

HLA  limit 

Sept  1-Nov  1   

HLA  limit 

Western  Al: 

Jan-Apr  15 

HLA  limit 

Sept  ^-Hov  1   

HLA  limit 

Yellowfin  sole:. 

BSAI 
Rock  sole:. 

BSAI 
Greenland  Turt)ot: 

BS  ; 

Al  

Arrowtooth  flounder. 

BSAI 
Alaska  plaice:. 

BSAI 
Other  flatfish:. 

BSAI 
PacifK  ocean  perch: 

BS  : 

Eastem  Al 

Central  Al 

Western  Al 

Northem  rockfish: 

BS 

Al  

Shortraker/Rougheye: 

BS 

Al 

Other  rockfish: 

BS  

Al  

Squkl:. 

BSAI 

Other  species:. 


Ratio  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAC 


0.0000 


Proposed 

2003  Initial 

TAC 


3,400 


0.0006 
0.0006 

155 
103 

0.0006 
0.0006 
0.0006 

9,465 
6.310 
1,207 

0.8609 
0.8609 
0.8609 

27,965 
3,995 
7,990 

0.0906 
0.0645 

821 

541 

0.0031 

57 

0.0032 
0.0032 

2,815 
2,815 

0.0001 
0.0001 
0.0001 
0.0001 

12.304 
7.382 

12,304 
7,382 

0.0000 
0.0000 
0.0000 
0.0000 

10,183 
6,110 

10,183 
6.110 

0.0647 

64,600 

0.0341 

45,900 

0.0645 
0.0205 

4.556 
2,244 

0.0690 

13,600 

0.0441 

10,200 

0.0441 

2.550 

0.1000 
0.0077 
0.0025 
0.0000 

2,620 
2,941 
2,601 
4.811 

0.0280 
0.0089 

11 
3.984 

0.0048 
0.0035 

99 
775 

0.0048 
0.0095 

307 
575 

0.3827 

1.675 

Proposed 

2003  catcher 

vessel 

sideboard 

limits 


0 
0 

6 

4 
0 


24.075 
3,439 
6,879 

74 
35 


9 
9 

1 
1 
1 
1 

0 

0 

.    0 

0 

4,180 

1.565 

294 
46 

938 

450 

112 

262 

23 

7 

*  0 

0 
36 

0 
3 

1 
5 

641 
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Table  12.— Proposed  2003  BSAI  AFA  Catcher  Vessel  Sideboards.— Continued 

[Amounts  Are  Expressed  in  MT] 


Species  and  fishery  by  area/season/processor/gear 


BSAI 

Flathead  Sole:. 
BS  trawl  gear 


Ratio  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAG 


0.0541 
0.0505 


Proposed 

2003  Initial 

TAG 


26.201 
21,250 


Proposed 

2003catQfier 

vessel 

sideboard 

limits 


1,417 
1,073 


The  final  rule  to  implement  major 
provisions  of  the  AFA  at  §  679.63(b)  will 
establish  a  formula  for  FSC  sideboard 
limits  for  AFA  catcher  vessels.  The  AFA 
catcher  vessel  PSC  bycatch  limit  for 
halibut  in  the  BSAI  and  GOA,  and  each 
crab  species  in  the  BSAI  for  which  a 
trawl  bycatch  limit  has  been  established 
will  be  a  portion  of  the  PSC  limit  equal 
to  the  ratio  of  aggregate  retained 
groundfish  catch  by  AFA  catcher  vessels 
in  each  PSC  target  category  from  1995 


through  1997  relative  to  the  retained 
catch  of  all  vessels  in  that  fishery  from 
1995  through  1997.  These  proposed  PSC 
sideboard  limits  are  listed  in  Table  13. 

Halibut  and  crab  PSC  that  is  caught  by 
AFA  catcher  vessels  participating  in  any 
non-pollock  groundfish  fishery  listed  in 
Table  1 3  will  accrue  against  the 
proposed  2003  PSC  limits  for  the  AFA 
catcher  vessels.  The  final  rule  to 
implement  major  provisions  of  the  AFA 
at  §  679.21(d)(8)  and  (e)(3)(v)  will 


provide  authority  to  close  directed 
fishing  for  non-pollock  groundfish  for 
AFA  catcher  vessels  once  a  proposed 
2003  PSC  limitation  listed  in  Table  13 
for  the  BSAI  is  reached.  PSC  that  is 
caught  by  AFA  catcher  vessels  while 
fishing  for  pollock  in  the  BSAI  will 
accrue  against  either  the  midwater 
pollock  or  the  pollock/ Atka  mackerel/ 
other  species  fishery  categories. 


Table  13.— Proposed  2003  AFA  Catgher  Vessel  Prohibited  Species  Catch  Sideboard  Limits  for  the  BSAM 


PSC  species  and  target  fishery  category  * 


Ratio  of  1995- 

1997  AFA  CV 

retained  catch 

to  total  re- , 

tained  catch 


Proposed 

2003  PSC 

Limit 


Proposed 
2003  AFA 

catcher  vessel 
PSC 

sideboard  limit 


Halibut: 

Pacific  cod  trawl  

Pacific  cod  hook-and-line  or  pot  ... 

Yellowfin  sole 

Rock  sole/flat,  sole/other  flatfish' 

Turbot/Arrowtooth/Sal)lefish  

Rockfish  

Pollock;' Atka  mackerel/Ottier  sp.  .. 
Red  King  Grab  Zone  1:* 

Pacifk:  cod  

Yelkwfin  sole 

Rock  sole/flat,  sote/ottier  flatfish  ' 

Pollock/Atka  mackerei/Otfier  sp.  ., 
C.  opilio—COBlZ:  3 

Pacifk:  cod  

Yeltowfin  sole 

Rock  sole/flat,  sole/other  flatfish' 

Polkx:k/Atka  mackerel/Other  sp.  .. 

Rockfish  • 

Turtx}t/Arrowtooth/Sat>lefish  

C.  bairdi— Zone  1 : 

Pacifc  cod  

Yellowfin  sole 

Rock  soleAlat.  sote/other  flatfish  ' 

Pollock/Atka  mackerel/Other  sp.  .. 
C.  baitxii—Zone  2: 

Pacific  cod  

Yellowfin  sole 

Rock  soie/flat.  sole/other  flatfish' 

Pollock/Atka  mackerel/Other  sp.  ., 

Rockfish  


6183 
0022 
1144 
2841 
2327 
0245 
0227 

6183 
1144 
2841 
0227 

6183 
1144 
2841 
0227 
0245 
2327 

6183 
1144 
2841 
0227 

6183 
1144 
2841 
0227 
0245 


1.434 
775 
886 

779 

0 

69 

232 

11,664 

16,664 

59,782 

1,615 

124,736 
2,776,981 

969.130 
72.428 
40,237 
40,238 

183,112 

340.844 

365.320 

17.224 

324,176 

1,788,459 

596,154 

27,473 

10.988 


887 
2 
101 
221 
0 
2 
5 

7.212 

1.906 

16.984 

37 

77,124 

317,687 

275.330 

1.644 

986 

9.363 

113,218 

38.993 

103.787 

391 

200.438 

204,600 

169.367 

624 

269 


^  Halitxjt  amounts  are  in  metnc  tons  of  halibut  rrKMlality.  Grab  amounts  are  in  numbers  of  animals. 

2 Target  fishery  categones  are  defined  in  regulation  at  §  679.21  (e)(3)(iv). 

3C.  op/7;o  Bycatch  Limitation  Zone  Boundaries  are  defined  at  Figure  13  of  50  GFR  pari  679. 

*The  Council  at  its  October  2002  meeting  recomniended  that  r^  king  crab  bycatch  for  trawl  fisheries  within  the  RKCSS  be  limited  to  35  per- 
cent of  the  total  allocation  to  the  rock  sote/fiathead  sole/" other  flatfish"  fishery  category  (§  679.21  (e)(3)(ii)(B)) 

'"Other  flatfish"  for  PSC  monitonng  includes  all  flatfish  species,  except  for  Pacifk:  halibut  (a  prohibited  species).  Greenland  turtrat,  rock  sole. 
yeHowfin  sole,  arrowtooth  ftounder. 
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Classification 

This  action  is  authorized  under  50 
GFR  679.20  and  is  exempt  from  review 
under  Executive  Order  12866. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  (ESA),  NMFS 
has  initiated  consultation  on  the  effects 
of  the  2003  harvest  specifications  on 
listed  species,  including  the  Steller  sea 
lion,  and  designated  critical  habitat. 
This  consultation  will  be  completed  in 
December  2002  before  the  start  of  the 
2003  groundfish  fishery.  This 
consultation  cannot  be  completed  until 
new  fishery  information  is  available  in 
late  November. 

NMFS  prepared  a  draft  EA  that 
describes  the  impacts  on  the  human 
environment  that  would  result  from 
implementation  of  the  proposed  harvest 
specifications.  A  final  EA  that  describes 
the  impacts  on  the  human  envirorunent 
that  will  result  from  implementation  of 
the  final  2003  harvest  specifications  wrill 
be  prepared  after  the  public  comment 
period  and  after  the  IJecember  2002 
Coimcil  meeting.  The  final  EA  will  also 
incorporate  the  findings  of  the  section  7 
consultations  under  the  ESA  on  the 
2003  harvest  specifications. 

NMFS  prepared  an  IRFA  for  this 
action  in  accordance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act  of  1980,  as  amended  by  the  Small 


Business  Regulatory  Enforcemeal 
Fairness  Act  of  1996  (5  U.S.C.  603(b)). 
This  IRFA  evaluated  the  effects  of  the 
proposed  specifications  on  regulated 
small  entities.  The  reasons  for  the 
action,  a  statement  of  the  objectives  of 
the  action,  and  the  legal  basis  for  the 
proposed  rule,  are  discussed  earlier  in 
the  preamble. 

The  small  entities  affected  by  this 
action  are  those  that  harvest  fish  under 
the  terms  of  the  specifications  in  the 
BSAI.  The  IRFA  identified  193  small 
catcher  vessels,  31  small  catcher/ 
processors,  and  six  small  C£>Q  groups. 

Data  on  operating  costs  for  these 
entities  does  not  exist,  so  it  is 
impossible  to  make  estimates  of  net 
returns  or  cash  flow.  Changes  in 
estimated  first  wholesale  gross  revenues 
between  the  proposed  2003 
specifications  and  estimated  2002  gross 
revenues  (used  as  a  baseline)  were  used 
as  an  index  of  adverse  impact  on  small 
entities.  The  preferred  alternative  was 
found  to  have  estimated  aggregate  gross 
revenues  very  similar  to  those  in  2002. 
Therefore,  this  alternative  was  not 
found  to  have  an  adverse  impact. 

No  projected  additional  reporting, 
record  keeping  and  other  compliance 
requirements  exist  in  the  proposed  rule. 
No  relevant  Federal  rules  exist  that  may 


duplicate,  overlap  or  conflict  with  the 
proposed  rule. 

The  preferred  alternative  was 
compared  to  the  four  other  alternatives 
usually  evaluated  during  the 
specifications  process.  These 
alternatives  are  defined  by  the  use  of 
different  harvest  rates  (F  values).  The 
other  alternatives  are,  (a)  Set  F  equal  to 
maxFABc.  (b)  Set  F  equal  to  50%  of 
maxFABc.  (C)  Set  F  equal  to  the  most 
recent  five  year  average  actual  F,  and  (d) 
Set  F  equal  to  zero.  The  preferred 
alternative  was  associated  with  gross 
revenues  very  similar  to  those  of 
alternative  (a).  The  model  was  unable  to 
discern  a  meaningful  difference.  The 
preferred  alternative  was  found  to 
generate  gross  revenues  larger  than 
those  for  alternatives  (b),  (c),  and  (d). 
Three  of  the  alternatives  examined, 
therefore,  were  found  to  have  an  adverse 
impact.  The  fourth  was  foimd,  like  the 
proposed  specifications,  to  have  no 
adverse  impact. 

Authority:  16  U.S.C.  773  et  seq.  16  U.S.C. 
1801  et  seq.,  and  3631  et  seq. 

Dated:  December  6.  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  02-31369  Filed  12-11-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dociwt  No.  02-060-2] 

Availability  of  an  Environmental 
Assessment  and  Finding  of  ^4o 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
control  of  rush  skeletonweed 
(CbondriUa  juncea).  The  environmental 
assessment  considers  the  effects  of,  and 
alternatives  to,  the  release  of  a 
nonindigenous  organism,  Chondrilla 
root  moth  {Bmdyrrhoa  gilveoleUa),  into 
the  environment  for  use  as  a  biological 
control  agent  to  reduce  the  severity  of 
rush  skeletonweed  infestations.  Based 
on  its  finding  of  no  significant  impact, 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  V.  Flanders,  Branch  Chief,  Pest 
Permit  Evaluation,  PPQ,  APHIS,  4700 
River  Road  Unit  133,  Riverdale,  MD 
20737-1228;  (301)  734-5930. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
considering  an  application  from  the 
University  of  Montana  for  a  permit  to 
release  a  nonindigenous  organism, 
Chondrilla  root  moth  [Bmdyrrhoa 
gilveoleUa),  to  reduce  the  severity  of 
rush  skeletonweed  {Chondrilla  juncea] 
in  the  continental  United  States. 

Native  to  Eurasia,  rush  skeletonweed 
has  become  established  in  the  District  of 
Columbia  and  several  States  including 
California,  Delaware,  Georgia,  Idaho, 
Indiana,  Maryland.  Michigan,  Montana, 
New  Jersey,  New  York,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
and  West  Virginia.  This  invasive  weed 
infests  roadsides,  railways,  rangelands, 
pastures,  grain  fields,  coastal  sand 
dunes,  and  shaley  hillsides  in 
mountainous  regions.  Rush 
skeletonweed  causes  losses  in  infested 
grain  fields,  reduces  rangeland  forage 
production,  and  reduces  plant  and 
animal  diversity. 

On  July  25,  2002,  we  published  in  the 
Federal  Register  (67  FR  48610-48611, 
Docket  No.  02-060-1)  a  notice  in  which 
we  announced  the  availability,  for 
public  review  and  comment,  of  an 
environmental  assessment  (EA)  that 
examined  the  potential  effects  of  the 
release  of  the  Chondrilla  root  moth  into 
the  environment  for  use  as  a  biological 
control  agent  to  reduce  the  severity  of 
rush  skeletonweed  infestations. 
Chondrilla  root  moth  larvae  feed  on  the 
roots  of  rush  skeletonweed,  causing  the 
plant  to  die  or  increasing  its 
susceptibility  to  pathogenic  fungi. 

We  solicited  comments  on  the  EA  for 
30  days  ending  on  August  26,  2002.  We 
received  one  comment  by  that  date.  The 
commenter  supported  the  proposed 
action. 

In  this  document,  we  are  advising  the 
public  of  APHIS'  record  of  decision  and 
finding  of  no  significant  impact  (FONSI) 
regarding  the  proposed  field  release  of 
the  Chondrilla  root  moth  into  the 
environment  for  use  as  a  biological 
control  agent  to  reduce  the  severity  of 
rush  skeletonweed  infestations.  The 
decision,  which  is  based  on  the  analysis 
found  in  the  EA,  reflects  our 
determination  that  release  of  the 
organism  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 


The  environmental  assessment  and 
finding  of  no  significant  impact  may  be 
viewed  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppq  by  following 
the  link  for  "Documents/Forms 
Retrieval  System"  then  clicking  on  the 
triangle  beside  "6 — Permits — 
Environmental  Assessments,"  and 
selecting  document  number  0037.  You 
may  request  paper  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  by  calling  or 
writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  title  of  the  environmental 
assessment  when  requesting  copies.  The 
environmental  assessment  and  finding 
of  no  significant  impact  are  also 
available  for  review  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  listed  under  the 
heading  ADDRESSES  at  the  beginning  of 
this  notice). 

The  EA  and  FONSI  have  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC  this  6th  day  of 
December  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-31308  Filed  12-11-02;  8:45  am] 

BaUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
'Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35.  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
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DATES:  Comments  on  this  notice  must  be 
received  by  February  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave..  SW..  STOP  1522. 
Room  4036  South  Building. 
Washington.  DC  20250-1522. 
Telephone:  (202)720-9550.  FAX: 
(202)720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
reinstatement. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency. 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe.  Jr.,  Director.  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture.  STOP  1522. 1400 
Independence  Ave..  SW..  Washington. 
DC  20250-1522.  FAX:  (202)720-4120. 

Title:  RUS  Specification  for  Quality 
Control  and  Inspection  of  Timber 
Products. 

OMB  Control  Number:  0572-0076. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstmct:  7  CFR  1728.202  and  RUS 
Bulletin  1728H-702  describe  the 
responsibilities  and  procedures 
pertaining  to  the  quality  control  by 
producers  and  pertaining  to  inspection 
of  timber  products  produced  in 
accordance  with  RUS  specifications.  In 
order  to  ensure  the  security  of  loan 
funds,  adequate  quality  control  of 
timber  products  is  vitsd  to  loan  security 


on  electric  power  systems  where 
hundreds  of  thousands  of  wood  poles 
and  crossarms  are  used.  Since  RUS  and 
its  borrowers  do  not  have  the  expertise 
or  manpower  to  quickly  determine 
imperfections  in  the  wood  products  or 
their  preservatives  treatments,  they 
must  obtain  services  of  an  inspection 
agency  to  insure  that  the  specifications 
for  wood  poles  and  crossarms  are  being 
met. 

Estimate  of  Burden:  This  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 
,     Respondents:  Not-for-profit 
institutions;  business  or  other  for  profit. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Number  of  Responses  per 
Respondent:  58. 

Estimated  Total  Annual  Burden  on 
Respondents:  40.763  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks. 
Program  Development  and  Regulatory 
Analysis,  at  (202)690-1078.  FAX: 
(202)720-4120 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  6,  2002. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
[PR  Doc.  02-31363  Filed  12-11-02;  8:45  am] 
BUJJNG  CODE  3410-1 S-P 


DEPARTMENT  OF  COMMERCE 

Office  of  ttie  Secretary 

Proposed  Information  Collection; 
Comment  Request;  Postsecondary 
Internship  Program  Intern  Evaluation 
Survey 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  10. 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental  Forms 
Clearance  Officer,  Department  of 
Commerce.  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 


DC  20230  (or  via  the  Internet  at     >' ' 
dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Carin  Otero. 
Postsecondary  Internship  Program 
Officer.  Room  6022. 1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
(202)  482-1445.  In  addition,  written 
comments  may  be  sent  via  the  Internet 
at  COterol@doc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Office  of  Executive  Assistance 
Management  (OEBAM)  manages  the 
U.S.  Department  of  Commerce  (DOC) 
Postsecondary  Internship  Program.  The 
program  is  competitively  awarded  and 
funded  by  cooperative  agreements  with 
the  purpose  of  providing  experiential 
training  opportunities  for  postsecondary 
students  at  DOC  and  other  Federal 
agencies.  The  program  is  administered 
through  a  partnership  between  DOC  and 
non-profit  and/or  educational 
institutions.  This  information  collection 
would  allow  DOC  management  to 
evaluate  and  analyze  the  performance  of 
the  Postsecondary  Internship  Program 
and  our  diversity  efforts  to  reach  out  to  * 
under-represented  ethnic  and  racial 
communities.  The  information  will  be 
used  for  program  management,  strategic 
planning,  allocation  of  resources  and 
performance  measures.  The  survey  is 
part  of  DOC's  efforts  to  implement 
objectives  of  the  National  Performance 
Review,  Goverrmient  Performance  and 
Results  Act  and  the  President's 
Management  Agenda. 

n.  Method  of  collection 

The  survey  is  conducted  in  paper 
form. 

m.  Data 

OMB  Number:  0690-0021. 

Form  Numbers:  CD  577. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  55. 

Estimated  Total  Annual  Cost  to  the 
Public:  None. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  6,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-31263  Filed  12-11-02;  8:45  am) 
MXMG  COOe  3S10-«V-# 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Titye;  Survey  of  Occupants,  First 
Responders,  and  Families  of  Victims  of 
Worid  Trade  Center  1,  2,  and  7. 

Form  Numberfs):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Emergency. 

Burden  Hours:  3,100. 

Number  of  Respondents:  2,300. 

Average  Hours  Per  Response:  1  hour 
for  the  questionnaire;  and  2  hours  for 
interview  participation. 

Needs  and  Uses:  NIST  will  be 
conducting  the  Investigation  as 
requested  under  the  WTC  Report  issued 
by  Congress  on  February  8,  2002.  The 
objectives  of  the  NIST  World  Trade 
Center  Investigation  are  to:  (1) 
Determine  technically,  why  and  how 
the  buildings.  WTC  1,2,  and  7, 
collapsed  following  the  initial  impact  of 
the  aircraft;  (2)  determine  why  the 
injuries  and  fatalities  were  so  high  or 
low  depending  on  location,  including 
all  technical  aspects  of  fire  protection, 
response,  evacuation,  and  occupant 
behavior  and  emergency  response;  (3) 
determine  the  procedures  and  practices 
that  were  used  in  the  design, 
construction,  operation,  and 
maintenance  of  the  World  Trade  Center 
Buildings;  and  (4)  identify,  as 


specifically  as  possible,  building  and 
fire  codes,  standards,  and  practices  that 
warrant  revision  and  are  still  in  use.  The 
proposed  information  collection  will 
consist  of  questionnaire  and  interview 
segments.  This  information  will  be  used 
to  develop  or  refute  investigatory 
hypotheses,  support  modeling  results, 
and  record  events  inside  the  buildings 
which  cannot  otherwise  be  determined. 
This  information  must  be  conducted  in 
a  timely  manner  in  order  to  facilitate 
dissemination  to  other  aspects  of  the 
Investigation,  including  structural 
analysis,  emergency  personnel  response, 
thermal  environment  and  interior 
tenability,  and  egress  and  human 
behavior  analysis. 
'  Affected  Public:  Individuals  and 
households  (present  at  the  World  Trade 
Center  Complex  on  the  morning  of 
September  11,2001). 

Frequency:  One-time. 

Respondent  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  66625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek®doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
December  20,  2002  to  David  Rostker, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
IX:  20503. 

Dated:  December  6,  2002. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  02-31264  Filed  12-11-02;  8:45  am] 

BILUNQ  COOe  3S10-13-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[A(27F)-48-02] 

Foreign-Trade  Zone  15— Kansas  City, 
MO  Redesignation  of  Foreign-Trade 
SubzonelSD 

Based  on  a  request  by  the  Greater 
Kansas  City  Foreign-Trade  Zone,  Inc., 
grantee  of  FTZ  15,  for  a  minor 
modification  of  the  grant  of  authority  for 
FTZ  Subzone  15D  at  the  Bayer 
Corporation  facilities  (Board  Order  440, 
54  FR  38413,  9/18/89,  as  expanded  by 
Board  Order  1061,  64  FR  63786, 11/22/ 
99),  Subzone  15D,  Sites  2  and  3,  are 


designated  as  Subzone  17B.  Subzone 
15D,  comprised  of  only  Site  1,  will  be 
operated  by  Bayer  Corporation's  Bayer 
CropScience  group.  New  Subzone  17B, 
comprised  of  Sites  2  and  3  from  SZ  15D, 
will  be  operated  by  Bayer  Corporation's 
Bayer  Health  Care  group.  The  authority 
for  the  sites,  now  designated  as  Subzone 
17B,  will  continue  to  be  based  on  the 
FTZ  Board's  authorization  in  Board 
Order  440  and  1061. 

Dated:  December  4,  2002. 
Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  02-31377  Filed  12-11-02;  8:45  am] 

MJJNG  COOe  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[A(27F)-60-02] 

Foreign-Trade  Zone  122— Corpus 
ChristI,  TX  Redesignation  of  Foreign- 
Trade  SutKone  122A 

Based  on  a  request  by  the  Port  of 
Corpus  Christi  Authority,  grantee  of 
FTZ  122,  for  a  minor  modification  of  the 
grant  of  authority  for  FTZ  Subzone 
122 A,  at  the  former  Coastal  refinery,  in 
Nueces  County,  Texas,  Subzone  122 A  is 
redesignated  as  Site  2  and  Site  3  of 
Subzone  122 J,  Valero  Refining  Company 
(Valero).  Valero  has  leased  the  refinery 
from  Coastal  and  will  operate  the 
facilities  under  one  subzone  operating 
system.  The  authority  for  both  subzones 
has  most  recently  been  amended  by 
Board  Order  1116  (65  FR  52696,  8/30/ 
00),  and  the  authority  for  Subzone  122] 
will  continue  to  be  based  on  the 
authority  in  Board  Order  1116, 
including  its  conditions  and 
restrictions. 

Dated:  December  4,  2002. 
Dennis  Puccinelli, 

Executive  Secretary. 

|FR  Doc.  02-31378  Filed  12-11-02;  8:45  am) 

BiLLMO  COOE  3S10-O6-P 


DEPARTMENT  OF  COMMERCE 

Intematiortal  Trade  Administration 
[A-337-803] 

Fresh  Atlantic  Salmon  From  Chile: 
Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  requests  by 
certain  producers/exporters  of  subject 
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merchandise  and  by  L.R.  Enterprises, 
Inc.,  a  domestic  producer  of  subject 
merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidiunping  duty  order  on  fr«sh 
Atlantic  salmon  from  Chile  for  the 
period  of  review  July  1,  2001,  through 
June  30,  2002.  We  are  now  rescinding 
this  review  with  respect  to  72 
companies  for  which  L.R.  Enterprises, 
Inc..  withdrew  its  request  for  an 
administrative  review. 

EFFECTIVE  DATE:  December  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  or  Carol  Henninger, 
at  (202)  482-0631  or  (202) 482-3003, 
respectively;  AD/CVD  Enforcement, 
Office  V,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washii^on,  DC  20230. 

SUPPl£MENTARY  INFORMATION: 

Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (2002). 

Background 

■    On  July  1,  2002,  the  Department 
issued  a  notice  of  opportunity  to  request 
the  fourth  administrative  review  of  this 
order.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review.  67 
FR  44172  auly  1.  2002).  On  July  31. 
2002,  in  accordance  with  19  CFR 
351.213(b),  L.R.  Enterprises,  Inc., 
requested  a  review  of  90  producers/ 
exporters  of  fresh  Atlantic  salmon.  Also, 
on  July  31,  2002,  Cultivos  Marines 
Chiloe  Ltda.  (Cultivos  Marinos), 
Pesquera  Eicosal  Ltda.  (Eicosal), 
Cultivadora  de  Salmones  Linao  Ltda. 
(Linao),  Salmones  Tecmar  S.A. 
(Tecmar),  Fiordo  Blanco  S.A.  (Fiordo 
Blanco),  Salmones  Friosur  S.A. 
(Friosur),  Salmones  Mainstream  S.A. 
(Mainstream),  Marine  Harvest  Chile  S.A. 
(Marine  Harvest),  Salmones  Multiexport 
Ltda.  (Multiexport),  Salmones  Pacifico 
Sur  S.A.  (Pacifico  Sur),  Pesca  Chile  S.A. 
(Pesca  Chile),  and  Salmones  Pacific  Star 
Ltda.  (Pacific  Star)  each  requested  its 
own  review.  L.R.  Enterprises  had 
requested  a  review  of  each  of  these 
companies. 


On  August  27,  2002,  the  Department 
published  the  notice  of  initiation  of  this 
antidumping  duty  administrative 
review,  covering  the  period  July  1,  2001, 
through  June  30,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  55000 
(August  27,  2002). 

On  September  5,  2002,  L.  R. 
Enterprises,  Inc.,  withdrew  its  review 
request  for  all  companies  except:  (1) 
Asesoria  Acuicola  S.A.;  (2)  Best 
Salmon/Skyring  Sahnon  S.A.;  (3) 
Cultivos  Marinos;  (4)  Cultivos  Yadran 
S.A.;  (5)  Eicosal;  (6)  Friosur/Pesquera 
Friosur:  (7)  Invertec  Pesquera  Mar  de 
Chiloe  Ltda.  (Invertec);  (8)  Linao/ 
Salmoamerica;  (9)  Mainstream;  (10) 
Marine  Harvest;  (11)  Multiexport;  (12) 
Ocean  Horizons;  (13)  Pacific  Star,  (14) 
Pacifico  Sur/Aquachile  S.A.;  (15)  Pesca 
Chile;  (16)  Pesquera  Los  Fiordos  Ltda. 
(Los  Fiordos);  (17)  Robinson  Crusoe  Y 
Cia.  Ltda.  (Robinson  Crusoe);  and  (18) 
Tecmar/Fjord  Seafood  Chile. 

Subsequently,  on  September  25 
October  18,  22.  and  November  25.  2002, 
L.R.  Enterprises,  Inc.,  withdrew  its 
request  that  the  Department  conduct  an 
administrative  review  of  Pacific  Star, 
Robinson  Crusoe.  Asesoria  Acuicola 
S.A..  Marine  Harvest,  and  Los  Fiordos 
respectively.  Fiordo  Blanco,  Pacific  Star, 
and  Marine  Harvest,  which  had  each 
requested  its  own  review  on  July  31, 
2002,  subsequently  withdrew  their 
requests  on  September  6,  27,  and 
October  24,  2002,  respectively. 

Partial  Rescission  of  Antidumping  Duty 
Administrative  Review 

By  its  letters  of  September  5,  25, 
October  18,  22,  and  November  25,  2002, 
L.R.  Enterprises,  Inc.,  withdrew  its 
request  for  an  administrative  review  of 
the  following  companies: 
Acuicultura  de  Aquas  Australes 
Agromar  Ltda. 
Aguas  Claras  S.A. 
Antarfish  S.A. 
Aquasur  Fisheries  Ltda. 
Asesoria  Acuicola  S.A. 
Australis  S.A. 
Cenculmavique 
Centre  de  Cultivo  de  Moluscos 
Cerro  Farrellon  Ltda. 
Chile  Cultivos  S.A. 
Chisal  S.A. 

Comercializadora  Smoltech  Ltda. 
Complejo  Piscicola  Coyhaique 
Cultivos  San  Juan 
Empresa  Nichiro  Chile  Ltda. 
Fiordo  Blanco  S.A. 
Fisher  Farms 
Fitz  Roy  S.A. 
Friosur  S.A. 
Ganadera  Del  Mar 
Gentec  S.A. 


Granja  Maria  Toma  Galeones  S.A. 

Hiuto  Salmones  S.A. 

Huitosal  Mares  Australes  Salmo  Pac. 

Institute  Tecnologico  Del  Salmon  S.A. 

Inversiones  Pacific  Star  Ltda. 

Los  Fiordos  Ltda. 

Manao  Bay  Fishery  S.A. 

Mardim  Ltda. 

Marine  Harvest  Chile  S.A. 

Pacific  Maricidture 

Patagonia  Fish  Farming  S.A. 

Patagonia  Salmon  Farming  S.A. 

Pesquera  Antares  S.A. 

Pesquera  Chiloe  S.A. 

Pesquera  Los  Fiordos  Ltda. 

Pesquera  Mares  de  Chile  S.A. 

Pesquera  Pacific  Star 

Pesquera  Quellon  Ltda. 

Pesquera  Y  Comercial  Rio  PeuUa  S.A. 

Piscicola  Entre  Rios  S.A. 

Piscicultura  Iculpe 

Piscicultiu-a  La  Cascada 

Piscultiura  Santa  Margarita 

Productos  Del  Mar  Ventisqueros  S.A. 

Prosmolt  S.A. 

Quetro  S.A. 

River  Salmon  S.A. 

Robinson  Crusoe  Y  Cia.  Ltda. 

Salmones  Andes  S.A. 

Salmones  Antarctica  S.A. 

Salmones  Aucar  Ltda. 

Salmones  Caicaen  S.A. 

Salmones  Calbuco  S.A. 

Salmones  Chiloe  S.A. 

Salmones  Huillinco  S.A. 

Salmones  Ice  Val  Ltda. 

Salmones  Llanquihue 

Salmones  Pacific  Star  Ltda. 

Salmones  Quellon 

Salmones  Ranco  Sur  Ltda. 

Salmones  Tierra  Del  Fuego  Ltda. 

Salmones  Unimarc  S.A. 

Salmosan 

Seafine  Salmon  S.A. 

Soc.  Agricola  Chillehue  Ltda. 

Soc.  Alimentos  Maritimos  Avalon  Ltda. 

Soc.  Aquacultivos  Ltda. 

Truchas  Aguas  Blancas  Ltda. 

Trusal  S.A. 

Ventisqueros  S.A. 

We  note  that  L.R.  Enterprises 
originally  requested  a  review  of 
Salmones  Friosur,  Pesquera  Friosiu  and 
Friosur  S.A.  On  September  5,  2002. 
when  L.R.  Enterprises  withdrew  its 
request  for  review  of  a  number  of 
companies,  "Salmones  Friosur"  was  on 
the  list  of  companies  which  L.R. 
Enterprises  wished  to  remain  in  the 
review.  We  are  rescinding  the  review 
with  respect  to  Friosur  S.A.  Salmones 
Friosur  and  its  affiliate  Pesquera  Friosur 
continue  to  be  covered  by  this  review. 
Information  on  the  record  indicates  that 
neither  Salmones  Friosur  nor  Pesquera 
Friosur  produce  subject  merchandise 
under  the  name  Friosur  S.A. 

Pursuant  to  19  CFR  315.213(d)(1),  we 
are  rescinding  the  administrative  review 
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with  res{>ect  to  each  of  the  above  listed 
companies.  With  the  exception  of 
Marine  Harvest,  which  is  currently 
involved  in  litigation,^  the  Department 
will  issue  appropriate  assessment 
instructions  to  the  U.S.  Customs  Service 
within  15  days  of  publication  of  this 
notice. 

This  notice  is  issued  and  published  in 
accordance  with  section  751  of  the  Act 
and  19  CFR  351.213(d)(4). 

Dated:  December  6,  2002. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Dot.  02-31376  Filed  12-11-02;  8:45  am) 
BtUJNC  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-812] 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Furfuryl 
Alcohol  from  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

summary:  On  August  7,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  furfuryl 
alcohol  from  Thailand.  This  review 
covers  one  producer/exporter  of  the 
subject  merchandise,  Indorama 
Chemicals  (Thailand)  Limited 
(Indorama).  The  period  of  review  (FOR) 
is  July  1,  2000,  through  June  30,  2001. 
Based  on  comments  received,  including 
the  identification  of  certain  ministerial 
errors,  we  have  made  changes  in  the 
margin  calculations.  Therefore,  the  final 
results  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margin  is  listed  below  in  the 
section  entitled  Final  Results  of  Review. 

EFFECTIVE  DATE:  December  12.  2002. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Tisha  Loeper-Viti  or  Charles  Riggle, 
Office  5,  Group  U.  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-7425  or  (202) 482-0650, 
respectively. 

SUPPt.EMENTARY  INFORMATION: 


'  See  Marine  Honest  (Chile)  S.A.  v.  United  States. 
Court  No.  01-O08O8,  November  21.  2002. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  regulations  are  references  to 
the  provisions  codified  at  19  CFR  Part 
351  (2001). 

Background 

On  August  7,  2002,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  furfuryl  alcohol  from  Thailand.  See 
Furfuryl  Alcohol  from  Thailand: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
51191  (Aug.  7,  2002).  In  response  to  the 
Department's  invitation  to  comment  on 
the  preliminary  results  of  this  review, 
Indorama  submitted  comments  on 
September  6,  2002.  No  other  comments 
were  submitted,  nor  was  a  hearing 
requested. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  furfuryl  alcohol 
(C4H30CH20H).  Furfuryl  alcohol  is  a 
primary  alcohol,  and  is  colorless  or  pale 
yellow  in  appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting 
agent  and  solvent  for  coating  resins, 
nitrocellulose,  cellulose  acetate,  and 
other  soluble  dyes. 

The  product  subject  to  this  order  is 
classifiable  under  subheading 
2932.13.00  of  the  Harmonized  Tariff 
Schedule  of  Uie  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Analysis  of  Comment  Received 

The  sole  issue  raised  in  Indorama's 
case  brief  is  addressed  in  the  Issues  and 
Decision  Memorandum  for  the  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review:  Furfuryl 
Alcohol  from  Thailand,  from  Bernard  T. 
Carreau,  Deputy  Assistant  Secretary  for 
Group  II,  Import  Administration,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  December 
5,  2002,  (Decision  Memorandum)  which 
is  hereby  adopted  by  this  notice.  The 
issue  raised  pertains  to  alleged  sales 
outside  the  ordinary  course  of  trade  and 
not  sold  in  usual  commercial  quantities. 
Parties  can  find  a  complete  discussion 
of  this  issue  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 


Central  Records  Unit,  room  B-099  of  the 
main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  percentage  margin  exists  for  the 
period  July  1,  2000,  through  June  30, 
2001: 


Manufacturer/exporter 

Margin  (percent) 

Indorama  Chemicals 
(Thailand)  Ltd. 
(Indoraoia) 

0.43 

The  Department  shall  determine,  and  ' 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  that  importer's 
entries  of  subject  merchandise.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
review.  • 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  for 
Indorama,  because  the  margin  is  de 
minimis,  no  cash  deposit  will  be 
required,  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated: 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
participated;  and  (4)  if  neither  the 
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exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  7.82  percent, 
the  all-others  rate  established  in  the 
less-than-fair-value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbiusement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbiu^ement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return/ destruction  or  conversion  to 
judicial  protective  order  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  351.305(a)(3). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act 

E>ecember  5,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  02-31375  Filed  12-12-02;  8:45  am] 

BHJJNQ  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 
[A-357-610] 

Oil  Country  Tubular  Grooda,  Other 
Than  Drill  Pipe,  from  Argentina:  Notice 
of  Extension  of  Time  Limit  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  of  Final  Results  of  Antidumping 
Duty  Administrative  Review. 

EFFECTIVE  DATE:  December  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  at  (202)  482-2924  or  Robert  James 
at  (202)  482-0649;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
ni.  Office  Eight,  Import  Administration, 


International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  N.W., 
Washington.  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  11, 1995,  the  Department 
of  Commerce  (the  Department) 
published  the  antidumping  duty  order 
on  oil  country  tubular  goods  from 
Argentina  (60  FR  41055).  On  August  1, 

2001,  the  Department  published  an 
opportimity  to  request  an  administrative 
review  of  the  order.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  66 
FR  39729  (August  1,  2001).  On  August 
31.  2001,  North  Star  Steel  Ohio,  a 
division  of  North  Star  Steel  Company, 
requested  that  the  Department  conduct 
an  administrative  review  of  sales  of  the 
subject  merchandise  made  by  Siderca 
S.A.I.C.  Also  on  August  31,  2001, 
United  States  Steel  LLC,  requested  that 
the  Department  conduct  an 
administrative  review  of  sales  of  the 
subject  merchandise  made  by  Acindar 
Industria  de  Aceros  S.A.  (United  States 
Steel  LLC  changed  its  name  to  United 
States  Steel  Corporation  effective 
January  1,  2002.  See  petitioner's 
submission  of  January  4,  2002.) 

On  October  1,  2001,  the  Department 
initiated  the  administrative  review.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1,  2001).  On 
February  13,  2002,  the  Department 
extended  the  due  date  for  the 
preliminary  results  of  this  review.  See 
Notice  of  Extension  of  Time  Limit  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Oil 
Country  Tubular  Goods,  Other  Than 
Drill  Pipe,  From  Argentina,  67  FR  6681 
(February  13,  2002).  On  September  9, 

2002,  the  Department  published  the 
preliminary  results  of  this  review.  See 
Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Oil  Country  Tubular  Goods 
from  Argentina,  67  FR  57215 
(September  9,  2002).  On  October  11, 
2002  United  States  Steel  Corporation 
requested  an  extension  of  the  due  date 
for  the  rebuttal  briefs  and  the  hearing 
date.  On  October  15,  2002  the 
Department  extended  the  rebuttal  brief 
deadline  to  October  17,  2002.  The 
current  deadline  for  the  final  results  is 
January  7,  2003. 

Extension  of  Time  Limit  for  Fi.ial 
Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the 


Tariff  Act),  the  Department  may  extend 
the  deadline  for  completion  of  the  final 
results  of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  final  results  within  the 
statutory  time  limit  of  120  days  from  the 
date  on  which  the  preliminary  results 
were  published.  The  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  final  results  of  this  review 
within  the  statutory  time  limit.  During 
the  course  of  this  review,  petitioners 
have  submitted  evidence  that  one  of  the 
parties  who  claims  to  be  a  no-shipper 
may  have  had  shipments.  Due  to  the 
need  to  investigate  this  issue 
thoroughly,  it  is  not  practicable  to 
complete  the  final  results  within  the 
time  limit  mandated  by  section 
751(a)(3)(A)  of  the  Tariff  Act  and  section 
19  CFR  351.213(h)(1)  of  the 
Department's  regulations. 

"Therefore,  the  Department  is 
extending  the  time  limit  for  the  final 
results  by  an  additional  60  days  (180 
days  from  the  date  of  publication  of  the 
preliminary  results  pursuant  to  section 
19  CFR  351.213(h)(2)),  until  no  later 
than  March  10,  2003  (the  calculated  due 
date  is  March  8,  2003;  however,  since 
March  8,  falls  on  a  weekend,  the  due 
date  will  fall  on  the  next  business  day, 
March  10). 

This  notice  is  published  in 
accordance  with  section  751(1)(3)(A)  of 
the  Tariff  Act  and  section  19  CFR 
351.213(h)(2)  of  the  Department's 
regulations. 

Dated:  December  4,  2002. 
Joseph  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
(FR  Doc.  02-31371  Filed  12-11-02;  8:45  am) 
BILUNG  coos  3S10-OS-B 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Adminiatration 

[A-475-822] 

Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Plate  in  Coils 
from  Italy 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review  of  Stainless 
Steel  Plate  in  Coils  from  Italy. 

EFFECTIVE  DATE:  December  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey,  AD/CVD  Enforcement 
Group  ni.  Office  9,  Import 
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Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-1102. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  C.F.R.  Part 
351  (2001). 

SCOPE  OF  REVIEW 

For  purposes  of  this  administrative 
review,  the  product  covered  is  certain 
stainless  steel  plate  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
plate  products  are  flat-rolled  products, 
254  mm  or  over  in  width  and  4.75  mm 
or  more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  petition  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition, 
certain  cold-rolled  stainless  steel  plate 
in  coils  is  also  excluded  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets  the  physical  characteristics 
described  above  that  has  undergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
more,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process. 

The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219110030,  7219110060,  7219120005, 
7219120020, 7219120025,  7219120050, 
7219120055. 7219120065, 7219120070, 
7219120080.  7219310010.  7219900010. 
7219900020, 7219900025.  7219900060, 
7219900080,  7220110000,  7220201010, 
7220201015,  7220201060,  7220201080, 
7220206005, 7220206010,  7220206015. 
7220206060.  7220206080.  7220900010. 
7220900015.  7220900060.  and 


7220900080.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

AMENDMENT  OF  FINAL  RESULTS 

On  October  15,  2002,  the  Department 
of  Commerce  ("the  Department") 
published  its  final  results  for  the 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Italy  for  the 
period  May  1,  2000,  through  April  30, 
2001.  See  Notice  of  Final  Results  of 
Antidumping  Administrative  Review: 
Stainless  Steel  Plate  in  Coils  from  Italy, 
67  FR  63618  (October  15.  2002)  ["Final 
Results"). 

Interested  parties  did  not  file  any 
ministerial  error  comments  on  these 
Final  Results.  However,  the  Department 
discovered  that  it  unintentionally  stated 
in  the  Final  Results  that  the  "all  others" 
rate  was  48.80  percent,  rather  than  the 
correct  all  others  rate  of  39.69  percent 
as  determined  in  the  original  less-than- 
fair  value  ("LTFV")  investigation.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  from  Italy.  64  FR  15458 
(March  31. 1999)  ["Final  Determination 
LTFV").  Thus,  the  correct  all  others  rate 
is  the  "all  others"  rate  established  in  the 
Final  Determination  LTFV. 

The  Department's  regulations  define  a 
ministerial  error  as  an  "error  in 
addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial"  (19  CFR  351.224(f)). 
Therefore,  the  Department  is  now 
correcting  this  ministerial  error.  The 
correct  "all  others"  rate  is  39.69  percent, 
in  accordance  with  the  Final 
Determination  LTFV. 

Therefore,  we  are  amending  the  final 
results  of  the  antidiunping  duty 
administrative  review  of  stainless  steel 
plate  in  coils  from  Italy  to  reflect  the 
correction  of  this  ministerial  error. 

No  other  changes  have  been  made  to 
the  cash  deposit  requirements  as 
provided  in  the  Final  Results. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  December  5.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  02-31374  Filed  12-11-02;  8:45  am] 

BIUMGCOOE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-427-814] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  France:  Extension  of  Time  Limit 
for  ttie  Rnal  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  extension  of  time  limit 
for  the  final  results  of  antidumping  duty 
administrative  review. 

summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  France.  This  review  covers 
the  period  July  1,  2000,  through  Jime  30, 
2001. 

DATES:  EFFECTIVE  DATE:  December  12, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva  at  (202)  482-3208;  Office  of 
AD/CVD  Enforcement,  Group  III,  Office 
9,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  ("the  Act"), 
requires  the  Department  of  Conmierce 
("the  Department")  to  issue  the  final 
results  of  an  antidimiping  duty 
investigation  within  120  days  of  the 
date  on  which  the  preliminary  results 
are  published. 

However,  if  the  Department  concludes 
that  it  is  not  practicable  to  issue  the 
results  by  the  original  deadline,  it  may 
extend  the  120-day  period  to  180  days. 

Background 

On  October  1,  2001,  the  Department 
published  a  notice  of  initiation  of  the 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  from  France, 
covering  the  period  July  1,  2000  through 
June  30,  2001  (64  FR  49924).  See  Notice 
of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  64  FR  49924  (October  1,  2001).  The 
preliminary  results  were  published  in 
the  Federal  Register  on  August  7,  2002. 
See  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  France  ["Preliminary 


I :«*__/ \r^l     cy     K\r 


ooo  /TV«i 


n<: 


■ihor    19     7nn7. /NnticfiS 


Federal  Register /Vol.  67,  No.  239  /  Thursday,  December  12,  2002 /Notices 


76383 


Results").  67  FR  51210  (August  7,  2002). 
The  current  due  date  for  the  final  results 
is  December  5,  2002. 

Extension  of  Time  Limits  for  the  Final 
Results 

Due  to  the  complexity  of  issues,  such 
as  home-market  affiliated  downstream 
sales.  U.S.  further  manufacturing  sales 
and  complicated  cost  accounting  issues 
present  in  this  administrative  review,  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit. 
Therefore,  the  Department  has 
postponed  the  deadline  for  issuing  the 
final  results  until  December  18,  2002, 
which  is  133  days  after  publication  of 
the  Preliminary  Results. 

Dated:  December  4.  2002. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  HI. 
[PR  Doc.  02-31372  Filed  12-11-02;  8:45  am) 

BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-11 4-000,  et  al.] 

Notice  of  Gas  Research  Institute 
Filings 

December  6,  2002. 

In  the  matter  of:  RP03-1 14-000.  RP03- 
140-000.  RP03-137-000,  RP03-130-000, 
RP03-1 70-000.  RP03-171-00O.  RP03-113- 
000,  RP03-169-000,  RP03-139-000,  RP03- 
133-000,  RP03-185-OO0,  RP03-158-OO0. 
RP03-132-O00.  RP03-131-OO0.  RP03-128- 
000,  RP03-155-O00,  RP03-124-000,  RP03- 
126-000,  RP03-109-000.  RP03-127- 
OOO.Algonquin  Gas  Transmission  Ck>mpany, 
ANR  Pipeline  Company,  CenterPoint 
Energy — Mississippi  River  Transmission, 
CMS  Trunkline  Gas  Company,  LLC, 
Columbia  Gas  Transmission  Corporation, 
Columbia  Gulf  Transmission  Corporation, 
East  Tennessee  Natural  Gas  Company, 
Granite  State  Gas  Transmission.  Great  Lakes 
Gas  Transmission  Limited  Partnership. 
Iroquois  Gas  Transmission  System. 
Midwestern  Gas  Transmission  Company. 
National  Fuel  Gas  Supply  Corporation. 
Natural  Gas  Pipeline  Company  of  America, 
Northern  Natural  Gas  Company,  Panhandle 
Eastern  Pipe  Line  Company,  Questar  Pipeline 
Company,  Southern  Natural  Gas  Company, 
Tennessee  Gas  Pipeline  Company,  Texas 
Eastern  Transmission,  LP,  Viking  Gas 
Transmission  Company. 

Take  notice  that  the  above  referenced 
pipelines  have  tendered  for  filing  tariff 
sheets  in  compliance  with  the  Gas 
Research  Institute  (GRI)  requirement. 

The  pipelines  state  that  the  purpose  of 
their  filings  is  to  revise  the  GRI 
surcharges  to  be  effective  January  1, 


2003,  in  compliance  with  the  January 
21, 1998, 

Stipulation  and  Agreement 
Concerning  GRI  Funding  approved  by 
the  Commission  in  Gas  Research 
tastitute,  83  FERC  ^  61,093  (1998), 
order  on  reh'g,  83  FERC  H  61,  331 
(1998). 

The  pipelines  state  that  their  filings 
comply  with  the  surcharges  set  forth  in 
Appendix  A  to  the  Stipulation  and 
Agreement  as  follows:  (1)  a  demand/ 
reservation  surcharge  of  5.0  cents  per 
Dth  per  Month  for  "high  load  factor 
customers"  (2)  a  demand/reservation 
surcharge  of  3.1  cents  per  Dth  per 
Month  for  "low  load  factor  customers" 
(3)  a  volumetric  commodity/usage 
surcharge  of  0.4  cents;  and  (4)  a  special   ' 
"small  customer"  surcharge  of  0.6  cents 
per  Dth. 

Any  person  desinng  to  become  a 
party  in  a  proceeding,  must  file  a 
separate  motion  to  intervene  or  protest 
in  each  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  any  one  of  the  above-captioned 
filings  should  file  in  the  relevant 
individual  docket  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regiilatory  Conunission.  888  First 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
December  13.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  liiis 
filing  is  available  for  review  at  the 
Conmiission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Conmiission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31326  Filed  12-11-02;  8:45  am] 

eiUJlNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-44S-003] 

Alliance  Pipeline  L.P.;  Notice  of 
Negotiated  Rates 

December  6.  2002. 

Take  notice  that  on  November  27, 
2002,  Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volimie  No.  1 ,  the 
following  tariff  sheets,  proposed  to 
become  effective  January  1,  2003: 

Second  Revised  Sheet  No.  11 
Second  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  13 
Second  Revised  Sheet  No.  14 

Alliance  states  that  it  provides  firm 
service  under  Rate  Schedule  FT-1  for  its 
existing  shippers,  all  of  whom  have 
agreed  to  pay  negotiated  rates.  The 
negotiated  rate  agreements  provide  that 
changes  in  Alliance's  costs  will  be 
reflected  in  Its  negotiated  rates  from 
time  to  time.  Alliance  states  that  the 
tariff  sheets  listed  above  set  forth  the 
essential  elements  of  its  Rate  Schedule 
FT-1  negotiated  rate  transactions, 
including  the  rates  thereunder,  and  that 
it  is  filing  the  listed  tariff  sheets  to 
reflect  changes  made  to  the  rates 
charged  under  its  negotiated  rate 
agreements  as  a  result  of  changes  in  its 
costs.  Alliance  states  that  its  filing  is 
made  pursuant  to  the  authorization  set 
forth  in  its  negotiated  rate  agreements 
and  Section  39  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  "This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwiv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  niunber 
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field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-31319  Filed  12-11-02;  8:45  am) 

BILUNO  C00€  6717-01-P 


DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-568-001] 

Black  Marlin  Pipeline  Company;  Notice 
of  Rling 

December  6.  2002. 

Take  notice  that  on  November  14. 
2002.  Black  Marlin  Pipeline  Company 
(Black  Marlin)  tendered  for  filing  in  its 
FERC  Gas  Tariff  Revised  Volume  No.  1. 
the  following  tariff  sheets,  with  an 
effective  date  of  November  1.  2002: 

Substitute  Original  Sheet  No.  223 
Sub.stitute  Original  Sheet  No.  224 

Black  Marlin  states  that  the  filing  is 
being  made  in  compliance  with  the 
letter  order  issued  by  the  Commission 
on  October  30.  2002. 

Black  Marlin  states  that  the  purpose 
of  the  revised  tariff  filing  is  to  :  (1)  adopt 
a  high/low  weekly  average  price  index 
for  calculating  the  cash-out  prices  for 
imbalances  and  (2)  incorporate  interest 
on  any  refund  balances  of  cash-out 
revenues. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  12.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 


For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-31325  Filed  12-11-02:  8:45  am) 

aiuiNC  cooe  ctit-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-161-000] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Filing 

Dec  timber  4.  2002.  '     " 

Take  notice  that  on  November  29. 
2002.  Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  workpapers  supporting 
the  adjustment,  effective  January  1.  2003 
of  its  currently  effective  Fuel  and  Line 
Loss  Allowance  to  0.03%. 

Chandeleur  asserts  that  this  filing  is 
tendered  in  order  to  comply  with  the 
annual  calculation  requirements  of  its 
tariff  as  referenced  above. 

Chandeleur  states  that  the  purpose  of 
this  filing  is  to  account  for  changes  in 
amounts  retained  for  Fuel  and  Line  Loss 
Allowance  pursuant  to  the  provisions  of 
18  CFR  154.403(d)(3)  and  in  accordance 
with  Section  21.0  of  the  General  Terms 
and  Conditions  of  Chandeleur  Pipe  Line 
Company's  (Chandeleur)  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvnv.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-31274  Filed  12-11-02;  8:45  am] 

WLUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-325-007] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

December  4,  2002. 

Take  notice  that  on  November  27, 
2002,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheets,  with 
an  effective  date  of  Janucuy  1,  2003: 

Eighth  Revised  Sheet  No.  279 
Seventh  Revised  Sheet  No.  279A 

CIG  States  that  it  is  also  filing  its  one- 
year  report  of  segmentation  activity  in 
accordance  with  the  Commission's  May 
31.  2001  order  issued  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulation^.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
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(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31265  Filed  12-11-02;  8:45  am] 

BtLUNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP02-532-001  and  RP02-534- 
001] 

Guardian  Pipeline,  L.L.C.;  Notice  of 
Compliance  Filing 

December  6,  2002. 

Take  notice  that  on  November  26, 
2002,  Guardian  Pipeline,  L.L.C. 
(Guardian)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1 ,  revised  tariff  sheets  as  listed  in 
Appendix  A  attached  to  the  filing,  to  be 
effective  December  1,  2002. 

Guardian  states  that  the  purpose  of 
this  filing  is  to  comply  with  directives 
made  by  the  Commission  in  its  October 
31,  2002  Order  in  the  above-captioned 
dockets. 

Guardian  states  that  copies  of  this 
tariff  filing  are  being  served  on  its 
shippers  and  the  Wisconsin  and  Illinois 
public  service  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-31324  Filed  12-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 78-000] 

Gulf  Soutli  Pipeline  Company,  LP; 
Notice  of  Proposed  Clianges  to  FERC 
Gas  Tariff 

l)ecember  6,  2002. 

Take  notice  that  on  December  2,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  First  Revised  Sheet  3708,  to 
become  effective  January  2,  2003. 

Gulf  South  states  that  this  filing  is 
submitted  to  revise  Gulf  South's  tariff  by 
removing  from  the  right  of  first  refusal 
(ROFR)  provisions  the  five-year 
matching  cap. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wMTv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676;  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  IP  CFR 


385,2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-31327  Filed  12-11-02;  8:45  am] 

BILLING  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 84-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Tariff  Rling 

December  6.  2002. 

Take  notice  that  on  December  2.  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
.South)  tendered  for  filing  pursuant  to 
the  Commission's  October  31.  2002. 
Order  on  Remand  in  Docket  No.  RM98- 
10-011,  a  letter  addressing  the 
implementation  of  the  Commission's 
forwardhaul/backhaul  policy  on  Gulf 
South's  system. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
fieldto  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31328  Filed  12-11-02;  8:45  am) 

HUNG  COOC  6717-01-^ 

DEPARTMENT  0¥  ENERGY 

Fecteral  Energy  Regulatory 
Commission 

[Docket  No.  RP03-26-001] 

Gulfstream  Natural  Gas  System,  LLC; 
Notice  of  Compliance  HIing 

December  6.  2002. 

Take  notice  that  on  November  27, 
2002.  Gulfstream  Natural  Gas  System. 
L.L.C.  (Gulfstream)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of 
November  16.  2002: 

Sub  First  Revised  Sheet  No.  190 
Sub  Original  Sheet  No.  190 A 

Gulfstream  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  letter 
order  issued  by  the  Commission  on 
November  15,  2002  in  Docket  No.  RP03- 
26-000  (November  15  Order). 
Gulfstream  states  that  on  October  16. 
2002,  it  filed  revised  tariff  sheets  with 
proposed  changes  to  the  capacity  release 
provisions  of  the  General  Terms  and 
Conditions  of  its  tariff.  Gulfstream  states 
that  the  Commission's  November  15 
Order  accepted  the  proposed  changes 
subject  to  Gulfstream  making  certain 
further  revisions  to  the  tariff  sheets 
within  15  days  of  the  November  15 
Order.  Gulfstream  states  that  the  tariff 
sheets  included  herewith  include  the 
required  revisions  in  compliance  with 
the  November  15  Order. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers,  interested  state 
commissions,  and  all  parties  listed  on 
the  Official  Service  List  compiled  by  the 
Secretary  of  the  Commission  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 


Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a](l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31329  Filed  12-11-02;  8:45  am) 

MLUNG  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-«1 1-004] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Compliance  Filing 

December  6,. 2002. 

Take  notice  that  on  December  2.  2002. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
proposed  to  become  effective  November 
1,2002: 

Fifth  Revised  Sheet  No.  41 
Seventh  Revised  Sheet  No.  46 
Ninth  Revised  Sheet  No.  47 
Seventh  Revised  Sheet  No.  92 

Iroquois  states  that  these  sheets  were 
submitted  in  compliance  with  the 
Commission's  November  26,  2002  Letter 
Order  issued  in  Docket  No.  RPOO-411- 
002. 

Iroquois  states  that  copies  of  its  filing 
and  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  state 
regulatory  commissions  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 


viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  usiag  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-31318  Filed  12-11-02;  8:45  am] 

MUMQ  cooe  srir-oi-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-14-013] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

December  6.  2002. 

Take  notice  that  on  November  26, 
2002,  Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Fourth 
Revised  Sheet  No.  7  and  Fourth  Revised 
Sheet  No.  273,  effective  December  1, 
2002. 

Midwestern  states  that  it  is  also  filing 
an  unexecuted  firm  gas  transportation 
service  agreement  pursuant  to 
Midwestern's  Rate  Schedule-FT-A.  The 
filing  also  contains  attachments  of 
Contract  No.  FA0053.  a  letter  agreement 
that  reflects  a  non-conforming  contract 
entered  into  between  Midwestern  and 
Dynegy  Marketing  and  Trade  (Dynegy) 
requiring  a  monthly  prepayment,  and  a 
letter  agreement  reflecting  a  discounted 
transportation  rate. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestern's  contracted  shippers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
HTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-FUing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31332  Filed  12-11-02;  8:45  am] 

BIUJNG  COOE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 57-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4,  2002. 

Take  notice  that  on  November  29, 
2002,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  Twenty 
First  Revised  Sheet  No.  8.  with  a 
proposed  effective  date  of  January  1, 
2003. 

National  states  that  the  proposed  tariff 
sheet  reflects  an  adjustment  to  recover 
through  National's  EFT  rate  the  costs 
associated  with  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  the  regulatory  commissions  of  the 
States  of  New  York,  Ohio,  Peimsylvania, 
Delaware.  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
wiUi  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  liiis 
filing  is  available  for  review  at  the 
.Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  pr  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31272  Filed  12-11-02;  8:45  am] 

BIUJNG  COOE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 59-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

December  4,  2002. 

Take  notice  that  on  November  29, 
2002,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volmne  No.  1,  the  tariff 
sheets  listed  in  its  filing. 

National  Fuel  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  on  Remand  issued 
on  October  31.  2002.  in  Docket  No. 
RM98-1 0-011.  The  Order  directed 
pipelines  that  offer  segmentation  on 
their  systems  to  file  revised  tariff  sheets 
permitting  segmented  transactions 
consisting  of  forwardhauls  and 
backhauls  up  to  contract  demand  to  the 
same  point  at  the  same  time. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers 
and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385. 2J4  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  'This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31273  Filed  12-11-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-7-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Extension  of  Time 

December  6,  2002. 

On  December  4.  2002.  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
filed  a  motion  for  an  extension  of  time 
within  which  to  submit  its  data 
responses  as  required  by  the  request 
from  Commission  Staff  issued 
November  21,  2002,  in  the  above- 
docketed  proceeding.  The  -data  request 
requires  a  response  to  be  filed  by 
December  4,  2002.  In  its  motion.  Natural 
states  that  due  to  the  Thanksgiving 
holiday  and  the  press  of  other  business, 
a  brief  extension  of  time  is  necessary  to 
complete  and  file  its  data  responses. 
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Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for 
Natural  to  file  its  data  responses,  as 
directed  by  the  Commission  Staffs 
November  21,  2002  request,  is  granted 
to  and  including  December  6,  2002,  as 
requested  by  Natural. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-31330  Filed  12-11-02:  8:45  am) 

■LUNO  COM  Cn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-072] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

Decemb«r  6,  2002. 

Take  notice  that  on  November  27, 
2002,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Voliune  No.  1 ,  Original 
Sheet  Nos.  26W.24  through  26W.26,  to 
be  effective  December  1,  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  two  (2)  new 
negotiated  rate  transactions  entered  into 
by  Natural  and  Dynegy  Marketing  and 
Trade  under  Natural's  Rate  Schedule 
FTS  pursuant  to  Section  49  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  please  contact  FERC  Online 


Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-31333  Filed  12-11-02;  8:45  am) 

BUJNO  COOe  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  RP99-1 76-073] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

December  6.  2002. 

Take  notice  that  on  December  2,  2002, 
Natiual  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to  . 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Fourth 
Revised  Sheet  No.  26A  and  Second 
Revised  Sheet  No.  26A.05,  to  be 
effective  December  1,  2002. 

Natiu'al  states  that  the  purpose  of  this 
filing  is  to  implement  a  permanent 
release  of  a  portion  of  firm 
transportation  service  capacity  under  an 
existing  negotiated  rate  transaction  with 
Aquila  Merchant  Services,  Inc.  (Aquila) 
under  Natural's  Rate  Schedule  FTS 
pursuant  to  Section  49  of  the  General 
Terms  and  Conditions  of  Natural's 
Tariff. 

Natural  states  that  copies  of  this  filing 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  list  in  Docket  No. 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 


Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
hee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
•*e-Filing"  link. 

Magalie  R.  Salas,  « 

Secretary. 

[FR  Doc.  02-31334  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-38-003] 

Nortftem  Natural  Gas  Company;  Notice 
of  Compliance  HIIng 

December  6.  2002. 

Take  notice  that  on  November  22, 
2002,  pursuant  to  the  technical 
conference  held  in  the  above-referenced 
proceeding  on  November  12,  2002, 
Northern  Natvual  Gas  Company 
(Northern)  filed  additional  information 
and  made  certain  clarifications  and/or 
modifications  to  its  proposed  tariff 
provisions  regarding  creditworthiness 
and  capacity  release. 

Nortnem  further  states  that  copies  of 
the  filing  have  been  mailed  to  the 
Service  List  in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  wall  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
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For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l}(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31315  Filed  12-11-02;  8:45  am] 

BHXmO  CODE  8717-ai-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03^1 52-000] 

Overttirust  Pipeline  Company;  Notice 
of  Tariff  Filing 

December  4,  2002. 

Take  notice  that  on  November  29, 
2002,  Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  be  effective  January  1,  2003: 

-Sixth  Revised  Sheet  No.  54 
Fifth  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  78K 
Alternate  First  Revised  Sheet  No.  78K 

Overthrust  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  on  Remand  dated 
October  31,  2002,  in  Docket  No.  RM98- 
10-011. 

Overthrust  states  that  on  October  31, 
2002,  the  Commission  issued  an  Order 
on  Remand  (October  31  Order)  requiring 
all  pipelines,  that  provide  segmentation 
on  their  systems,  to  file  revised  tariff 
provisions  to  expressly  permit 
segmented  transactions  consisting  of 
forwardhauls,  up  to  contract  demand, 
and  backhauls,  up  to  contract  demand, 
to  the  same  point  at  the  same  time.  In 
addition,  Overthrust  indicates  that  the 
October  31  Order  also  removed  the  five- 
year  right  of  first  refusal  term  matching 
cap  when  shippers  exercise  their  right 
of  first  refusal.  Overthrust  notes  that  this 
filing  is  being  tendered  in  compliance 
with  the  Commission's  October  31 
Order. 

Overthrust  states  that  a  copy  of  this   . 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385. 2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31268  Filed  12-11-02;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51&-033] 

PG&E  Gas  Trwismlssion,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

December  6,  2002. 

Take  notice  that  on  December  2,  2002. 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Second 
Revised  Sheet  No.  15  and  First  Revised 
Sheet  No.  19,  with  an  effective  date  of 
December  1,  2002. 

CTN  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
one  negotiated  rate  agreement  and  the 
removal  of  one  negotiated  rate 
agreement. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motioiis 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vnvw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31335  Filed  12-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-243-001] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  Compliance  Rling 

December  6.  2002. 

Take  notice  that  on  November  26, 
2002,  Pine  Needle  LNG  Company,  LLC 
(Pine  Needle),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1 ,  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  which  tariff 
sheets  are  proposed  to  have  an  effective 
date  of  January  1,  2003. 

Pine  Needle  states  that  the  instant 
filing  is  submitted  to  implement  its  new 
internet  based  business  system,  iLinesm 
and  to  comply  with  certain  of  the 
Commission's  regulations  for  which  it 
has  sought  and  received  extensions  of 
time  to  comply. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil»i  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing  "  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-31322  Filed  12-11-02,  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 53-000] 

CKiestar  Pipeline  Company;  Notice  of 
Tariff  Filing 

December  4,  2002. 

Take  notice  that  on  November  29, 
2002,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  be  effective  January  1,  2003: 

First  Revised  Volume  No.  1 
Twenty-Seventh  Revised  Sheet  No.  5 
Original  Volume  No.  3 
Thirty  Fifth  Revised  Sheet  No.  8 

Questar  states  that  the  tendered  tariff 
sheets  revise  Questar's  Fuel  Gas 
Reimbursement  Percentage  (FGRP)  from 
the  currently  eff^ective  1.6%  to  1.4%. 

Questar  states  that  the  FGRP  is  filed 
pursuant  to  Section  12.15  of  the  General 
Terms  and  Conditions  of  part  1  of 
Questar's  tariff,  First  Revised  Volume 
No.  1. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-31269  Filed  12-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 54-000] 

Questar  Pipellr>e  Company;  Notice  of 
Tariff  Filing 

December  4.  2002. 

Take  notice  that  on  November  29, 
2002,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  January  1,  2003: 

Seventh  Revised  Sheel  No.  67 
Seventh  Revised  Sheet  No.  68 
Third  Revised  Sheet  No.  99) 
First  Revised  Sheet  No.  99K 

Questar  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  on  Remand  dated 
October  31,  2002,  in  Docket  No.  RM98- 
10-011,  (October  31  Order). 


Questar  states  that,  by  the 
Commission's  October  31  Order, 
pipeline  companies  were  directed  to 
modify  their  FERC  Gas  Tariffs  to  (1) 
remove  the  five-year  term  matching  cap 
when  shippers  exercise  their  right  of 
first  rehisal  (ROFR)  and  (2)  allow 
backhaul  and  forwardhaul 
segmentation,  up  to  a  shipper's  contract 
demand  level,  to  the  same  point.  This 
filing  was  tendered  in  compliance  with 
the  Conmiission's  October  31  order. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31270  Filed  12-11-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-156-000] 

Questar  Southern  Traijs  Pipeline 
Company;  Notice  of  Tariff  Rling 

December  4,  2002. 

Take  notice  that  on  November  29, 
2002,  Questar  Southern  Trails  Pipeline 
Company  (Southern  Trails)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  First  Revised 
Sheet  No.  65;  and  First  Revised  Sheet 
No.  66,  to  be  effective  January  1,  2003. 

Southern  Trails  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  on  Remand  dated 
October  31.  2002.  in  Docket  No.  RM98- 
10-011. 

Southern  Trails  states  that  on  October 
31.  2002,  the  Commission  issued  an 
Order  on  Remand  (October  31  Order) 
requiring  all  pipelines  that  provide 
segmentation  on  their  systems  to  file 
revised  tariff  provisions  to  expressly 
permit  segmented  transactions 
consisting  of  forwardhauls,  up  to 
contract  demand,  and  backhauls,  up  to 
contract  demand,  to  the  same  point  at 
the  same  time.  At  this  time,  Southern 
Trails  has  stated  that  it  is  not 
operationally  feasible  to  provide 
segmentation  on  its  system.  Southern 
Trails  indicates  that  the  October  31 
Order  also  removed  the  five-year  right  of 
first  refusal  term  matching  cap  when 
shippers  exercise  their  right  of  first 
refusal.  Southern  Trails  notes  that  this 
filing  is  being  tendered  in  compliance 
with  the  Commission's  October  31 
Order. 

Southern  Trails  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Utah.  New  Mexico, 
Arizona  and  California. 

Any  person  desiring  to  be  heard  or  to  • 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  "This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppdrt@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
3'85.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31271  Filed  12-11-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-151-000] 

Sabine  Pipe  Line  LLC;  Notice  of  Tariff 
Rling 

December  4,  2002. 

Take  notice  that  on  November  27, 
2002,  Sabine  Pipe  Line  LLC  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  December  27,  2002: 

Second  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  lOlA 

Sabine  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Commission's 
Order  on  Remand,  issued  October  31. 
2002.  in  Docket  No.  RM98-10-011. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conmiission  in  the  Public  Referen  e 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
hee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31267  Filed  12-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-432-002] 

Souttiem  LNG  Inc.;  Notice  of 
Compliance  Filing 

December  6,  2002. 

Take  notice  that  on  November  26. 
2002.  Southern  LNG  Inc.  (SLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets,  with  an  effective 
date  of  October  1 ,  2002 : 

Sub.stitute  First  Revised  Sheet  No.  62 
Substitute  Original  Sheet  No.  62A 

SLNG  states  that  the  purpose  of  this 
filing  is  to  implement  certain 
modifications  to  its  tariff  sheets  in 
compliance  with  the  Commission's 
Order  issued  on  November  15,  2002,  in 
the  captioned  proceeding  to  include 
North  American  Energy  Standards 
Board  Wholesale  Gas  Quadrant 
(NAESB-WCCy  Standards  1.3.2(iii)  and 
(iv)  relating  to  intra-day  nomination 
cycles  to  be  effective  October  1.  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conmiission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
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the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  02-31323  Filed  12-11-02;  8:45  am] 

BILLING  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 7-003  and  CP02-45- 
003] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

De<;enib«r  6.  2002. 

Take  notice  that  on  November  12, 
2002,  Texas  E  istern  Transmission,  LP 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  November  1, 
2002. 

Sub  Original  Sheet  No.  51 B 

Sub  Original  Sheet  No.  297A 

Sub  Original  Sheet  No.  297B 

Sub  First  Revised  Original  Sheet  No.  503 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the  letter 
order  issued  by  the  Federal  Energy 
Regulator^'  Commission 
("Commission"')  on  October  31.  2002  in 
Docket  Nos.  CP02-1 7-002  and  CP02- 
45-002  ("October  31  Order  "). 
Specifically.  Texas  Eastern  states  that 
the  October  31  Order  directs  Texas 
Eastern  to  revise  Sheet  No.  5lB  to  (i) 
remove  specific  customer  names  and 
associated  volumes  for  service  under 
Rate  Schedule  MLS-1  and  (ii)  reflect  the 
correct  GRI  surcharge.  In  addition. 
Texas  Eastern  notes  that  the  October  312 
Order  requires  that  Texas  Eastern 
remove  the  definition  of  the  term 
"Maximum  Hourly  Quantity"  from  the 
General  Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff  and  instead 
include  that  definition  in  Rate  Schedule 
MLS-1.  Texas  Eastern  indicates  that  the 
October  31  Order  also  directs  it  to  file 
the  negotiated  rate  agreement  with  New 
Jersey  Natural  Gas  Company  for  MLS- 
1  service  on  the  Freehold  Lateral.  In 
sum,  Texas  Eastern  states  that  the 
instant  filing  is  being  made  to  comply 
with  these  directives. 


Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Texas  Eastern,  interested 
state  commissions,  and  all  parties  listed 
on  the  Official  Service  List  compiled  by 
the  Secretary  of  the  Commission  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  December  12,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secwtary. 

jFR  Doi;.  02-31314  Filed  12-11-02;  8:45  am) 

BNJJNO  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 62-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Tariff  Filing 

Deiember  4.  2002. 

Take  notice  that  on  November  27, 
2002,  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  January  1,  2003. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  fulfill  its  obligation 
under  Article  III  of  the  Docket  No. 
RP97-408  rate  case  settlement  in  which 
Trailblazer  must  file  a  general  rate 
proceeding  to  be  effective  no  later  than 
January  1,  2003.  In  the  case  of  a  rate 
decrease,  as  proposed  herein,  the  filing 
was  to  occur  no  later  than  December  1 , 


2002.  In  addition,  the  filing  also 
includes  proposed  modifications  to  the 
terms  and  conditions  of  Trailblazer's 
services  in  the  following  areas:  capacity 
award  procedures  and  award  evaluation 
procedures  (including  capacity  release); 
credit;  right  of  first  refusal,  balancing 
charges;  and  minor  administrative 
changes. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwH'.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  dbcket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas. 

Secretan'. 

IFR  Doc.  02-31275  Filed  12-11-02:  8:45  ami 

BiLLiNO  COOC  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-056] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

De<;emb«r  4.  2002. 

Take  notice  that  on  November  29, 
2002,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
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filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volvune  No.  1,  Fifty-Fifth 
Revised  Sheet  No.  21  and  Twenty- 
Eighth  Revised  Sheet  No.  22A  ,  to  be 
effective  December  1,  2002. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20. 1997,  in  Docket  No.  RP97-255-OO0. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect  two 
amended  negotiated-rate  contracts  with 
National  Fuel  Marketing  Company  and 
Williams  Energy  Marketing  &  Trading 
Company  and  the  deletion  of  an  expired 
contract  with  United  Energy  Trading. 
LLC. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 
i'ransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulatior.5  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last,  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31276  Filed  12-11-02:  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00^90-002] 

Transwestem  Pipeline  Company; 
Notice  of  Compliance  Filing 

December  6,  2002. 

Take  notice  that  on  November  14, 
2002,  Transwestem  Pipeline  Company 
(Transwestem)  tendei  ed  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Sheet  No.  92D  of  Second  Revised 
Volume  No.  1,  to  become  effective 
January  1,2003. 

Transwestem  states  that  Fifth  Revised 
Sheet  No.  92D,  while  listed  and 
described  in  its  November  12,  2002 
filing  in  Docket  No.  RPOO-490-002,  was 
inadvertently  omitted  from  the  tariff 
sheets  and  diskette  included  in  the 
November  12  filing.  Transwestem  states 
that  the  instant  filing  is  to  correct  this 
omission  by  filing  Fifth  Revised  Sheet 
No.  92D  herein. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  12,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31321  Filed  12-11-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP00^72-003  and  RP01-31- 
003] 

USG  Pipeline  Company;  Notice  of 
Compliance  Rilng 

December  6,  2002. 

Take  notice  that  on  November  26, 
2002,  USG  Pipeline  Company  (USGPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Second  Substitute  First  Revised  Sheet 
No.  51  and  Second  Substitute  Original 
Sheet  No.  51A,  to  be  effective  October 
1.2002. 

USGPC  states  that  the  filing  is  being 
made  pursuant  to  the  Commission's 
November  21,  2002,  letter  order  in  the 
above-captioned  proceeding  the 
following  tariff  sheets,  proposed  to 
become  effective  as  of  October  1,  2002, 
revised  in  compliance  with  the 
November  21  letter  order  and  Order 
Nos.  637.  587-G,  and  587-L. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  02-31320  Filed  12-11-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fwteral  Energy  Regulatory 
Commission 

[Docket  ^to.  RP02-1 32-005] 

Vildng  Gas  Transmission  Company; 
Notice  of  Compliance  HIing 

December  4,  2002. 

Take  notice  that  on  November  27, 
2002,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  January  1,  2003: 

Fourth  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  5A 
Second  Revised  Sheet  No.  SB 
Second  Revised  Sheet  No.  5C 
Second  Revised  Sheet  No.  5D 
Second  Revised  Sheet  No.  5E 
Second  Revised  Sheet  No.  5F 
Second  Revised  Sheet  No.  5G 
Second  Revised  Sheet  No.  5H 
First  Revised  Sheet  No.  51 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Offer  of 
Settlement  and  Stipulation  and 
Agreement  (Settlement)  filed  by  Viking 
on  September  13,  2002  in  the  above- 
referenced  docket  and  approved  by  the 
Commission  by  order  issued  November 
8,  2002.  Specifically,  Viking  states  that 
it  is  filing  to  place  the  Stage  1 
Settlement  Rates  into  effect  in 
accordance  with  the  terms  and 
conditions  of  the  Settlement. 

Viking  states  that  copies  of  this  filing 
have  been  served  on  all  parties 
designated  on  the  official  service  list  in 
this  proceeding,  on  all  of  Viking's 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-31266  Filed  12-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-136-018] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Refund  Report 

December  6.  2002. 

Take  notice  that  on  November  26, 
2002.  Williams  Gas  Pipelines  Central, 
Inc.  (Central)  tendered  for  filing  its 
intemiptible  excess  refimd  report  for 
the  twelve-month  period  ended 
September  2002. 

Pursuant  to  Article  V.  Section  A  of  the 
November  27. 1996,  Stipulation  and 
Agreement  in  the  above  named  docket, 
approved  by  order  of  the  Commission 
dated  March  7, 1997.  Central  is  not 
required  to  refimd  any  ITS  revenue  imtil 
Central  has  recovered  $3.5  million  of 
fixed  costs  allocated  to  ITS.  Central  only 
recovered  $2.29  million  of  fixed  costs; 
therefore,  a  refimd  is  not  required.  Also, 
there  will  not  be  a  refund  required  for 
ISS  because  there  was  no  ISS  revenue 
for  the  twelve-month  period  ended 
September  2002. 

Central  states  that  a  copy  of  its  filing 
was  served  on  all  of  participants  listed 
on  the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Central's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  11.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 


Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
hee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

fFR  Doc.  02-31331  Filed  12-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  t4o.  EG03-24-000.  et  al.] 

GlotMl  Common  Greenport  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

December  6,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Global  Common  Greenport  LLC 

[Docket  No.  EGO3-24-0O0J 

Take  notice  that  on  November  27, 
2002,  Global  Common  GreenportLLC 
(Applicant),  having  its  principal  place 
of  business  at  1285  A  venue  of  the 
Americans.  35th  Floor,  New  York.  New 
York  10019  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  Date:  December  27.  2002. 

2.  PSEG  Power  Connecticut  LLC 

(Docket  No.  EG03-25-0001 

Take  notice  that  on  December  4,  2002, 
PSEG  Power  ConnecticutLLC 
(Applicant),  having  its  principal  place 
of  business  at  80  ParkPlaza,  T-16, 
Newark,  NJ  07102,  filed  with  the 
Federal  EnergyRegulatory  Commission 
(FERC  or  the  Conunission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Applicant  is  a  limited  liability 
company  formed  under  the  laws  of  the 
State  of  Delaware.  The  Applicant  states 
it  will  be  exclusively  engaged,  directly 
or  indirectly  through  an  affiliate  as 
defined  in  Section  2(a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA).  in  owning  or  owning 
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and  operating  eligible  electric  facilities 
in  Connecticut  and  participating  in 
certain  other  activities  incidental  to 
such  eligible  electric  facilities  as 
authorized  imder  PUHCA. 

Comment  Date:  December  27,  2002. 

3.  Consolidated  Hydro  Southeast,  Inc. 

(Docket  No.  EG03-2&-000) 

Take  notice  that  on  December  5,  2002, 
Consolidated  HydroSoutheast,  Inc. 
(CmSE)  filed  with  the  Federal  Energy 
RegulatoryCommission  (Commission) 
an  Application  for  Determination  of 
ExemptWholesale  Generator  Status 
pursuant  to  part  365  of  the 
Commission's  regulations  and  Section 
32  of  the  Public  Utility  Holding 
Company  Act  of  1935. 

CHISE  operates  an  eUgible  facility 
with  a  capacity  of  80  megawatts, 
powered  by  two  (2)  hydroelectric 
turbine  generators,  which  is  located  in 
*Nicholas  Coimty,  West  Virginia. 

Comment  Date:  December  27,  2002. 

4.  Gauley  River  Power  Partners,  L.P. 

(Docket  No.  EG03-27-000J 

Take  notice  that  on  December  5,  2002, 
Gauley  River  PowerPartners,  L.P. 
(GRPP)  filed  with  the  Federal  Energy 
RegulatoryCommission  (Commission) 
an  Application  for  Determination  of 
ExemptWholesale  Generator  Status 
pursuant  to  part  365  of  the 
Commission's  regulations  and  section 
32  of  the  Public  Utility  Holding 
Company  Act  of  1935. 

GRPP  owns  an  eligible  facility  with  a 
capacity  of  80  megawatts,  powered  by 
two  (2)  hydroelectric  turbine  generators, 
which  is  located  in  Nicholas  County, 
West  Virginia. 

5.  Reliant  Energy  Hunterstown,  LLC 

[Docket  No.  ER01-303&-002) 

Take  notice  that  on  December  4,  2002 
Reliant  Energy  Hunterstown,LLC 
(Hunterstown)  filed  an  amendment  to 
its  reRC  Electric  Tariff  with  the  Federal 
Energy  Regulatory  Commission.  The 
proposed  amendment  changes  the 
effective  date  of  the  tariff. 

Comment  Date:  December  26,  2002. 

6.  ISO  New  England  Inc. 

(Docket  No.  EROl-3086-003] 

Take  notice  that  on  December  2,  2002, 
ISO  New  England  Inc.  submitted  a 
compliance  report  on  its  Demand 
Response  Program  and  the  addition  of 
.  new  generation  in  New  England  in  the 
above  Docket. 

Comment  Date:  December  23,  2002. 

7.  Keystone  Energy  Group,  Inc. 

[Docket  No.  ER02-2605-0011 

Take  note  that  on  December  2,  2002, 
Keystone  Energy  Group,  Inc.(Keystone) 


tendered  for  filing  an  amendment  to  an 
application  filed  on  September  23,  2002 
for  acceptance  of  Keystone  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
based  rates;  and  waiver  of  certain 
Commission  regulations. 

Keystone  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Keystone  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  Date:  December  23,  2002. 

8.  Reliant  Energy  Solutions  West,  LLC 

(Docket  No.  ER03-81-001) 

Take  notice  that  on  December  3,  2002 
Reliant  Energy  SolutionsWest.  LLC 
(RESW)  filed  an  Amended  FERC 
Electric  Rate  Schedule  No.  1  in  this 
docket.  The  Amended  Rate  Schedule 
deletes  references  to  certain  non- 
jurisdictional  activities. 

Comment  Date:  December  24,  2002. 

9.  Peaker  LLC 

[Docket  No.  ER03-191-000J 

Take  notice  that  on  December  4,  2002, 
Peaker  LLC  submitted  an  amendment  to 
its  petition  for  order  accepting  market- 
based  rate  schedule  for  filing  and 
granting  waivers  and  blanket  approvals. 

Comment  Date:  December  26,  2002. 

10.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-232-001] 

Take  notice  that  on  December  3,  2002, 
PJM  Interconnection,L.L.C.  (PJM), 
amended  its  November  27,  2002  filing 
in  the  above-captioned  proceeding  to 
correct  the  page  numbers  on  the 
amended  sheets  of  the  Amended  and 
Restated  Operating  Agreement  of 
PJMInterconnection,  L.L.C.  (Operating 
Agreement)  that  it  filed  on  November 
27,  2002  to  incorporate  Commission- 
approved  PJM  Economic  Load  Response 
Ptogram  into  ;  he  Second  Revised 
Operating  Agreement.  The  Operating 
Agreement  sheet  preceding  these  sheets 
also  was  included  to  correct  its  page 
designation. 

PJM  requests  an  effective  date  of  June 
1,  2002,  for  the  amended  Operating 
Agreement  sheets  incorporating  the  PJM 
Economic  Load  Response  Program  into 
the  Second  Revised  Operating 
Agreement.  In  addition,  PJM  states  that 
no  substantive  changes  were  made  to 
the  Operating  Agreement  sheet 
preceding  the  PJM  Economic  Load 
ResponseProgram  sheets,  and  therefore, 
PJM  requests  an  effective  date  of  April 
1,  2002.  for  the  corrected  sheet.  PJM 
states  that  this  is  the  current  effective 
date  of  the  original  sheet. 


Copies  of  this  filing  have  been  served 
on  all  PJM  members  and  each  state 
electric  utiUty  conunission  in  the  PJM 
region. 

Comment  Date:  December  24,  2002. 

11.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER03-237-O00J 

Take  notice  that  on  December  2,  2002, 
South  Carolina  Electric  &Gas  Company 
(SCE&G)  submitted  for  filing 
supplemental  agreements  between 
SCE&G  and  the  Southeastern  Power 
Administration  (SEPA). 

SCE&G  requests  an  effective  date  of 
November  1,  2002  and,  accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
SEPA  and  the  South  Carolina  Public 
Service  Conunission. 

Comment  Date:  December  23,  2002. 

12.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-238-O00] 

Take  notice  that  on  December  2,  2002, 
the  New  York  IndependentSystem 
Operator,  Inc.  (NYISO)  filed  revisions  to 
its  MarkelAdministration  and  Control 
Area  Services  Tariff  to  clarify  the 
calculation  of  Day- Ahead  Market 
balancing  payments. 

The  NYISO  has  requested  an  effective 
date  of  January  31,  2003,  for  the 
proposed  clarification.  The  NYISO  has 
served  a  copy  of  this  filing  upon  all 
parties  that  have  executed  Service 
Agreements  under  the  NYISO  Services 
Tariff  or  Open- Access  Transmission 
Tariff  and  to  the  New  York  State  Public 
Service  Commission. 

Comment  Date:  December  23.  2002. 

13.  Western  Systems  Power  Pool,  Inc. 

(Docket  No.  ER03-239-000) 

Take  notice  that  on  December  3,  2002, 
the  Western  Systems  PowerPool,  Inc. 
(WSPP)  submitted  changes  to  the  WSPP 
Agreement  intended  to  update  or  clarify 
certain  conunercial  provisions  of  the 
Agreement.  The  WSPP  seeks  an 
effective  date  of  February  1,  2003,  for 
these  changes. 

Copies  of  the  transmittal  letter  have 
been  served  on  all  state  commissions 
within  the  United  States.  This  filing  also 
has  been  posted  on  the  WSPP  homepage 
[www.wspp.org)  thereby  providing 
notice  to  all  WSPP  members. 

Comment  Date:  December  24,  2002. 

14.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER03-240-0001 

Take  notice  that  on  December  3.  2002, 
Wisconsin  Public  Service  Corporation 
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(WPSC)  tendered  for  filing  an 
amendment  to  its  February  22.  1993 
Agreement  with  the  City  of  Marshfield 
concerning  the  ownership  and  operation 
of  combustion  turbine  generation.  The 
amendment  implements  a  revision  to 
the  capacity  rating  of  the  WestMarinette 
Unit. 

Wisconsin  Public  Service  Requests 
waiver  of  the  Commission's  regulations 
to  permit  the  amendment  to  become 
effective  on  January  1.  2003. 

Comment  Date:  December  24,  2002. 

15.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER03-241-0OO| 

Take  notice  that  on  December  3.  2002, 
Xcel  Energy  Services,  Inc.(XES),  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS),  submitted  for  filing  an 
Experimental  Sales  Rider  between  SPS 
and  LeaCounty  Electric  Cooperative, 
Inc.;  a  First  Amendment  to 
ExperimentalSales  Rider  between  SPS 
and  New  Corp  Resources,  Inc.;  and  a 
FirstAmendment  to  Experimental  Sales 
Rider  between  SPS  and 
RooseveltElectric  Cooperative,  Inc. 

XES  requests  that  these  agreements 
become  effective  on  October  1,  2002. 

Comment  Date:  December  24,  2002. 

16.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER03-242-000) 

Take  notice  that  American  Electric 
Power  Service  Corporation{AEPSC),  on 
behalf  of  Appalachian  Power  Company, 
Columbus  SouthemPower  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  PowerCompany,  Kingsport 
Power  Company,  Ohio  Power  Company 
and  Wheel  ingPower  Company 
(collectively  AEP)  on  December  3.  2002, 
tendered  for  filing  proposed  changes  to 
transmission  service  rates. 

AEPSC  requests  that  the  proposed 
rates  become  effective  in  two  steps,  with 
effective  dates  no  earlier  than  February 
1,  2003  and  May  1.  2003,  respectively. 

Copies  of  the  filing  were  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  Kentucky  Public  Service 
Commission,  Michigan  Public  Service 
Commission,  Public  Utilities 
Commission  of  Ohio,  Public  Service 
Commission  of  West  Virginia, 
Tennessee  Regulatory  Authority,  and 
Virginia  State  Corporation  Commission. 
A  copy  of  this  transmittal  letter  was 
served  upon  AEP's  transmission 
customers.  AEP  also  has  posted  this 
filing  on  its  Web  site  at  http:// 
oasis.buyaep.com/OASIS/AEP/ 
Tariff. cfm.  (under  Open 
AccessTransmission  Tariff 
Supplemental  Information).  AEP's 
transmission  customers  and  the  public 


may  obtain  a  complete  copy  of  this 
filing  from  AEP's  website.  In  addition, 
AEP  will  provide  a  complete  copy  of 
this  filing,  on  paper  or  CD.  to  any 
customer  that  requests  a  copy. 

Comment  Date:  December  24,  2002. 

17.  P|M  Interconnection,  L.L.C 

[Do<-.ket  No.  ER03-243-0O0I 

Take  notice  that  on  December  3,  2002. 
PJM  Interconnection.L.L.C.  (PJM), 
submitted  amendments  to  Schedule  2  of 
the  PJM  OpenAccess  Transmission 
Tariff  to  include  the  annual  and 
monthly  revenue  requirements  for 
Reactive  Supply  and  Voltage  Control 
from  GenerationSources  Service  for. 
Sunbury  Generation,  L.L.C.  (Sunbury) 
andCommonwealth  Chesapeake 
Company,  L.L.C.  (Commonwealth 
Chesapeake)  accepted  by  the 
Commission  in  Docket  Nos.  ER02- 
2362-000  and  001,  andER02-2520-000. 
respectively. 

PJM  requests  an  effective  date  of 
September  1 .  2002  for  the  Third  Revised 
Sheet  No.  112A  of  the  PJM  Tariff  which 
incorporatesSunbury's  revenue 
requirement,  and  November  1,  2002  for 
the  FourthRevised  Sheet  No.  112A 
which  incorporates  Commonwealth 
Chesapeake's  revenue  requirement. 

Copies  of  this  filing  have  been  served 
on  all  PJM  members,  including  Sunbury 
and  Commonwealth  Chesapeake,  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  December  24,  2002. 

18.  Midwest  Energy,  Inc. 

[Docket  No.  ES03-15-OOOJ 

Take  notice  that  on  December  3.  2002, 
Midwest  Energy,  Inc.  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  up  to  and 
including  $37,714,286  of  long-term  debt 
securities  from  the  National  Rural 
UtilitiesCooperative  Finance 
Corporation. 

Midwest  Energy,  Inc.  also  requests  a 
waiver  of  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  December  27.  2002. 

19.  Entergy  Services,  Inc. 

[Docket  Nos.  OA96-1 58-005  and  OA  97- 
657-002) 

Take  notice  that  on  December  2,  2002, 
Entergy  Services,  Inc. (Entergy)  on  behalf 
of  the  Entergy  Operating  Companies, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
(Commission)  revisions  to  Entergy's 
FERC  Electric  Tariff.  Second  Revised 
Volume  No.  3  in  compliance  with 
Entergy  Services,  Inc.,  101  FERC 


1 61,141  (2002).  Entergy  states  that,  in 
this  order,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
accepted  for  filing,  as  modified, 
Entergy's  May  1,  2000  compliance  filing 
to  a  Commission  order  requesting 
certain  public  utilities  to  file  status 
reports  regarding  their  various  open 
access  dockets.  Entergy  notes  that  the 
Commission  also  ordered  Entergy  to 
correct  certain  misstatements  found  in 
Schedule  No.  1  of  Entergy's  Open 
Access  Transmission  Tariff  (OATT). 
Entergy  states  that  this  filing  submits 
these  accepted  (and  modified)  revisions 
in  Order  No.  614  format. 
Comment  Date:  January  2.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contactFERC  Online  Support 
at  FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

M agalie  R.  Salas. 

Secretary. 

[PR  Doc.  02-31387  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  ' 
Commission 

Notice  of  Intent  To  File  Application  for 
NswUcenss 

December  6.  2002. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 

h.  Project  No.:  2107. 

c.  Submitted  by.  (1)  Pacific  Gas  and 
Electric  Company,  filed  July  2,  2002; 

(2)  City  of  Fremont,  California,  filed 
July  2,  2002; 

(3)  County  of  Butte,  California,  filed 
July  8,  2002;  and 

(4)  Northern  California  Power  Agency, 
filed  July  10,  2002. 

d.  Date  filed:  see  c,  above 

e.  Name  of  Project:  Poe  Hydroelectric 
Project. 

f.  Location:  On  the  North  Fork  Feather 
River  in  Butte  County,  near  Pulga, 
California.  The  project  includes  144 
acres  of  lands  of  the  Plumas  National 
Forest. 

g.  Filed  Pursuant  to:  18  CFR  16.6  of 
the  Commission's  regulations. 

h.  Effective  date  of  current  license: 
October  1, 1953. 

i.  Expiration  date  of  current  license: 
September  30,  2003. 

j.  The  project  consists  of.  (1)  The  400- 
foot-long,  60-foot-tall  Poe  Diversion 
Dam,  including  four  50-foot-wide  by  41- 
foot-high  radial  flood  gates,  a  20-foot- 
wide  by  7-foot-high  small  radial  gate, 
and  a  small  skimmer  gate  that  is  no 
longer  used;  (2)  the  53-acre  Poe 
Reservoir;  (3)  a  concrete  intake  structure 
located  on  the  shore  of  Poe  Reservoir; 
(4)  a  pressure  tunnel  about  19  feet  in 
diameter  with  a  total  length  of  about 
33,000  feet:  (5)  a  differential  surge 
chamber  located  near  the  downstream 
end  of  the  tunnel;  (6)  a  steel 
underground  penstock  about  1,000  feet 
in  length  and  about  14  feet  in  diameter; 
(7)  a  reinforced  concrete  powerhouse, 
175-feet-long  by  114-feet-wide,  with  two 
vertical-shaft  Francis-type  turbines  rated 
at  76,000  horsepower  connected  to 
vertical-shaft  synchronous  generators 
rated  at  79,350  kVA  with  a  total 
installed  capacity  of  143  MW  and  an 
average  annual  generation  of  584 
gigawatt  hours;  (8)  the  370-foot-long,  61- 
foot  tall,  concrete  gravity  Big  Bend  Dam; 
(9)  the  42-acre  Poe  Afterbay  Reservoir; 
and  (10)  appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Pacific  Gas  and  Electric  Company, 
Power  Generation,  245  Market  Street, 
Room  1103,  San  Francisco,  California, 
94105.  Contact  Mr.  John  Gourley  by 
mail  at  the  above  address  or  by  phone 


at  (415)  972-5772  to  make  an 
appointment  to  review  the  information. 

1.  FERC  contact.  John  Mudre,  (202) 
502-8902  OT  john.mudre@ferc.gov. 

m.  Each  application  for  a  new  license 
must  be  filed  with  the  Commission 
within  18  months  of  the  date  on  which 
it  filed  its  Notice  of  Intent. 

Magaiie  R.  Salas, 

Secretary.  '' 

[FR  Doc.  02-31316  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Docket  No.  RMOO-1 2-000] 

Electronic  Rling  of  Documents;  Notice 
of  New  Release  and  Additional 
Qualified  Documents  for  Electronic 
Filing 

December  6,  2002. 

1.  Take  notice  that  on  Saturday, 
December  7,  2002,  the  Commission  will 
upgrade  its  electronic  filing  system  to 
Release  4.0  and  begin  accepting 
additional  types  of  documents  for  filing 
via  the  Internet  in  lieu  of  paper  copies. 
Release  4.0  also  contains  several  notable 
system  enhancements. 

2.  New  Qualified  Documents  in 
Release  4.0:  Order  No.  619,^  authorized 
the  Secretary  of  the  Commission  to  issue 
and  amend  a  list  of  qualified  documents 
that,  at  the  filer's  option,  may  be 
submitted  via  the  Internet  without  also 
filing  paper  copies.^  In  Release  4.0  of 
the  electronic  filing  system,  the 
following  additional  documents  are 
"qualified  documents"  for  the  purposes 
of  electronic  filing: 

a.  General  Filings  in  Docketed 
Proceedings: 

i.  Briefs. 

ii.  Interlocutory  Appeals:  Motions  and 
Answer/Responses, 
iii.  Reauest  for  Change  in  Service  List 
iv.  Witndrawal  of  Application. 

b.  Filing  Specific  to  the  Electric 
Industry: 

i.  Accoimting  Filing  or  Request. 

ii.  Annual  Charges  Report. 

iii.  Complaint. 

iv.  Qualifying  Facility  Notice  of  Self- 
Certification. 

v.  Qualifying  Facility  Notice  of  Self- 
Recertification. 

c.  Filings  Specific  to  the  Natural  Gas 
Industry: 

i.  Accoimting  Filing  or  Request, 
ii.  Complaint. 


■  lU  FERC  Stats.  &  Regs.,  Regulations  Preambles 
131,107. 

2  IB  CFR  385.2003(c)(2),  65  FR  57088. 


iii.  Peak  Day  Capacity  Report. 

iv.  Semi-Annual  Storage  Report 
Under  part  157. 

v.  Semi-Annual  Storage  Report  Under 
part  284. 

d.  Filings  Specific  to  the  Oil  Pipeline 
Industry: 

i.  Accounting  Filing  or  Request, 
ii.  Complaint. 

e.  Filings  Specific  to  Hydropower 
projects: 

i.  Annual  Conveyance  Report, 
ii.  Annual  Generation  Report, 
iii.  Complaint, 
iv.  Progress  Report. 

3.  Attachment  A  to  this  notice 
contains  a  complete  list  of  all  qualified 
documents  and  a  description  of  each 
filing  type. 

4.  Qualified  documents  may  be 
combined  and  submitted  in  the  same 
document.  For  example,  a  motion  to 
intervene  may  also  include  comments 
and/or  a  protest  in  the  same  document 
and  be  eligible  for  filing  via  the  Internet. 

5.  Non-qualified  documents  may  not 
be  included  in  an  electronic  submission 
with  other  qualified  documents.  For 
example,  an  Electric  Rate  Compliance 
Filing  may  not  be  electronically  filed 
together  with  or  under  the  filing  type 
"Compliance  Electric  Refund  Report". 

6.  Release  4.0  Enhancements:  Release 
4.0  of  the  Electronic  Filing  System 
contains  the  following  enhancements: 

f.  Multiple  file  submission:  Filers  may 
now  select  and  submit  up  to  five 
unzipped  files  with  a  maximum  file  size 
of  10  Mb  per  file.  The  files  may  also  be 
submitted  in  .zip  file  format,  provided 
that  the  total  number  of  unzipped  files 
does  not  exceed  five  files.  The  File 
Upload  screen  allows  the  filer  to  select, 
review,  and  attach  up  to  five  files  per 
submission.  The  screens  also  provides 
for  deleting  and  replacing  files,  as  well 
as  ordering  them  in  the  proper  sequence 
for  filing. 

For  multiple  file  submissions,  the  first 
(text)  file  should  include  a  list  of  the 
additional  files  to  be  submitted  with  a 
brief  description  of  the  contents  of  each 
file. 

g.  Filings  Requiring  a  New  Docket  or 
Subdocket  Numberis):  Certain  of  the 
new  "qualified  documents"  for  e-filing 
require  a  new  docket  number.  The  filer 
will  not  see  the  Docket  Entry  screen  for 
these  filings.  The  FERC  Dockets  Staff 
will  assign  the  new  docket  number  and 
initiate  a  service  list.  The  new  docket 
number  will  appear  in  the  Notice  of 
Acceptance  e-mail  that  is  sent  to  the 
filer  after  Dockets  reviews  the 
submission.  As  with  previous  releases, 
the  Dockets  staff  will  assign  a  new 
subdocket  number  to  your  submission  if 
one  is  required. 

h.  Additional  file  formats:  The 
multiple  file  submission  feature  will 
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enable  filers  to  include  one  or  more 
attachments  to  the  Microsoft  Word 
(.doc).  Corel  WordPerfect  (.wpd).  Adobe 
Portable  Dociunent  Format  (.pdf),  ASCII 
(.txt),  or  Rich  Text  Format  (.rtf)  text  file, 
in  one  or  more  of  the  following  formats: 

i.  Microsoft  Excel  (.xls,  .xlb). 

ii.  Lotus  {.wkl,  .wk3.  .wk4). 

iii.  Microsoft  PowerPoint  {.ppt.  .pps). 

iv.  Zipped  files,  provided  that  the 
total  number  of  unzipped  files  does  not 
exceed  five  files  and  each  unzipped  file 
does  not  exceed  5  Mb  (.zip). 

V.  Graphic  Interchange  Format  (.gif). 

vi.  Joint  Photographic  Experts  Group 

vii.  Moving  Picture  Experts  Group 
(.mpg). 

i.  Filing  Type  Selection:  The  menu  for 
selecting  the  filing  type  has  been  revised 
and  is  arranged  according  to  filings 
common  to  all  program  areas  and  those 
that  are  specific  to  the  electric,  natural 
gas,  oil,  or  hydropower  programs. 

7.  We  are  revising  the  User  Guide  to 
reflect  the  additions  to  the  qualified 
documents  list.  The  guide  contains  the 
instructions  for  electronic  submission 
and  provides  more  detail  on  the  system 
enhancements.  The  User  Guide  is 
accessible  via  the  eFiling  link  at 
www.feK.gov. 

8.  If  you  have  questions  about  this 
notice  or  the  new  release  for  electronic 
filing,  please  contact  Brooks  Carter  at 
(202l502-8145or  by  e-mail  at 
brooks.carter@ferc.gov. 

Magalie  R.  Salas. 
Secretary-. 

Attachment  A — Complete  List  of 
Qualified  Documents  for  Electronic 
Filing  (Effective  December  4.  2002) 

For  multiple  file  submissions,  the  first 
(text)  file  should  include  a  list  of  the 
additional  files  to  be  submitted  with  a 
brief  description  of  the  contents  of  each 
file.  There  is  a  maximum  of  five 
unzipped  files  per  submission. 

1 .  Filings  Common  to  Docketed 
Proceedings  in  All  or  Most  Program 
Areas: 

Answer/Response  to  a  Pleading/ 
Motion:  An  answer  (18  CFR  385.213) 
may  be  made  to  any  pleading  (18  CFR 
385.202)  except  a  protest,  answer, 
motion  for  oral  argument,  or  request  for 
rehearing.  Select  Response  to  Complaint 
if  you  are  responding  to  a  complaint  or 
show  cause  order. 

Briefs/Statement  of  Position:  Any 
brief  filed  before  (Rule  706)  or  after 
(Rule  711)  an  initial  decision  (18  CFR 
385.706  and  385.711). 

Comment  on  Filing:  Comments  on 
Filing  is  a  document  filed  in  response 
to  a  FERC  public  notice  or  order  in  a 
specific  FERC  docketed  proceeding  (any 


docket  prefix  except  RM).  It  may 
include  a  protest.  This  filing  type  does 
not  add  contact  names  to  the  service 
list.  You  must  select  Motion/Notice  of 
Intervention  (or  Motion  to  Intervene 
Out-of-Time)  to  be  included  on  the 
service  list  for  a  docket.  Comment  on 
Filing  includes: 

a.  Comments  on  applications  and 
other  filings. 

b.  Comments  on  technical  conferences 

c.  Conunents  filed  in  connection  with 
environmental  documents  (Notices, 
Environmental  Assessments,  and 
Environmental  Impact  Statements)  (18 
CFR  380.10(a)) 

d.  Protests  '  and  responses  to  certain 
protests*. 

e.  Reply  comments. 

f.  Mandatory  and  recommended  terms 
and  conditions  or  prescriptions  on  a 
hydropower  application  for  exemption 
or  license. 

Interlocutory  Appeal — Motion: 
Motions  to  the  presiding  officer  in  a 
proceeding  to  permit  appeal  of  a  ruling 
by  the  presiding  officer  (18  CFR 
385.715(b))  or  an  appeal  of  a  presiding 
officer's  denial  of  a  motion  to  permit 
appeal  (18  CFR  385.715(c)). 

Interlocutory  Appeal — Response: 
Responses  to  a  Motion  to  Permit 
Interlocutory  Appeal  (18  CFR 
385.213(a)(2)  and  (a)(3). 

Motion  to  Compel  Production:  A 
motion  to  compel  production  is  a 
petition  or  request  for  an  order  directing 
another  party  in  a  proceeding  to 
produce  documents  and  records  in 
discovery  (18  CFR  385.410(b)). 

Motion  to  Intervene  Out  of  Time: 
Motion  to  intervene  out  of  time  is  a 
pleading  filed  with  the  Commission  by 
a  party  requesting  permission  for 
intervenor  status  after  the  deadline  for 
filing  has  passed  (18  CFR  385.214(b)(3)). 

Motion/Notice  of  Intervention: 
Motion/notice  of  intervention  is  a 
pleading  filed  with  the  Commission  by 
a  party  requesting  intervenor  status 
(legal  basis  to  participate  in  proceeding). 
The  motion  or  notice  may  also  include 
comments,  a  protest,  or  other  pleading.^ 

Objection  to  Motion  to  Compel 
Production:  An  objection  to  a  motion  to 
compel  production  is  a  pleading  by  the 
respondent  named  in  a  motion  to 
compel  production  stating  the  basis  for 
objection  to  producing  the  requested 
documents  and  records  (18  CFR 
385.410). 

Procedural  Motion:  A  procedural 
motion  is  a  pleading  by  any  party  to  a 


'18  CFR  385.211  and  18  CFR  343.3  (s«?  also  18 
CFR  4.5.  4.13.  4.23.  35.8(a).  154.210(a),  157.10,  and 
157.205(e)). 

*  18  CFR  343.3(b). 

^  18  CFR  385.214.  385.1306  (Sep  also  18  CFR 
3S.B(a).  154.210(a)  and  (b).  157.210.  157.106. 
343.2(a),  and  380.10). 


proceeding  before  an  Administrative 
Law  Judge  or  the  Commission 
concerning  the  scope,  procedures,  or 
schedule  established  by  the  presiding 
judge  or  by  FERC's  rules  of  procedure 
(18  CFR  385.212). 

Production  of  Document:  This  is  a 
transmittal  letter  advising  the 
Commission  that  documents  or  records 
have  been  provided  to  the  requesting 
party,  or  as  directed  by  the  presiding 
officer,  in  the  discovery  phase  of  a 
proceeding  (18  CFR  385.406). 

Request  for  Change  in  Service  List:  A 
request  to  make  a  change  to  the  service 
list  for  specific  dockets.  The  change  may 
be  to  revise  a  contact  or  information 
about  a  contact. 

Request  for  Hearing:  A  request  for 
hearing  is  a  motion  to  the  Commission 
that  a  matter  within  the  jurisdiction  of 
the  Commission  be  set  for  hearing. 

Request  for  Rehearing  or  Appeal:  A 
request  of  rehearing  or  appeal  is  a 
pleading  by  any  party  to  a  proceeding 
before  the  Commission  petitioning  the 
Commission  to  reconsider  em  order  in 
that  proceeding;  includes  Motions  for 
Clarification  (18  CFR  385.713  and  18 
CFR  385.715).  There  are  statutory 
deadlines  for  filing  requests  for 
rehearing.  Be  advised  that  the 
Commission  cannot  waive  these 
deadlines. 

Response  to  Complaint:  Any 
respondent  to  a  complaint  or  order  to 
show  cause  must  maike  an  answer, 
unless  the  Commission  directs 
otherwise  (18  CFR  385.206(f)  and 
385.213(a)). 

Rulemaking  Comment:  Rulemaking 
comment  is  a  document  filed  in 
response  to  a  Notice  of  Inquiry  or  Notice 
of  Proposed  Rulemaking  issued  by  the 
Commission  (RM  docket  prefix  only;  18 
CFR  385.1903  and  18  CFR  380.10(b)). 

Settlement  Comment:  Settlement 
comment  is  a  document  prepared  by 
any  party  to  a  proceeding  before  the 
Commission  that  sets  forth  the  views 
and  position  of  the  party  on  a  proposed 
agreement  or  settlement  to  resolve  any 
of  the  issues  in  dispute  (18  CFR 
385.602(f)). 

Withdrawal  of  Application:  A  request 
to  withdraw  an  application  or  other 
pleading  previously  filed  with  the 
Commission. 

Withdrawal  of  Intervention: 
Withdrawal  of  intervention  is  a  request 
by  a  party  to  a  proceeding  (one  who  has 
been  granted  intervenor  status)  to 
withdraw  from  that  proceeding  (18  CFR 
385.216). 

2.  Filings  Specific  to  Electric  Program 
Area: 

Accounting  Filing  or  Request:  Any 
request  for  approval  of  accounting 
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procedures  or  a  filing  related  to 
accounting  issues.  ^^ 

Annual  Charges  Report:  FERC 
Reporting  Requirement  No.  582:  The 
report  due  annually  by  April  30  that 
must  be  filed  by  a  public  utility,  as 
defined  in  §  382.102(b).  on  transmission 
of  electric  energy  in  interstate 
commerce,  for  the  purpose  of  computing 
annual  charges  (18  CFR  382.201(c)). 

Complaint:  Any  complaint  imder  Rule 
206  that  does  not  include  privileged 
(non-public)  information  (18  CFR 
385.206).  Answers  to  complaints  should 
also  be  filed  under  this  category  within 
20  days  of  date  the  complaint  is  filed 
(18  CFR  385.206(f). 

Electric  Quarterly  Report:  The  Electric 
Quarterly  Report  is  filed  by  all 
jurisdictional  utilities,  listing  all 
contracts  in  effect  and  all  power  sales 
made  during  the  previous  quarter,  as 
required  by  Order  2001. 

Electric  Refund  Report  (Compliance 
Only):  A  report  of  refund  of  any 
increased  rates  or  charges  either  found 
by  the  Commission  not  to  be  justified, 
or  approved  for  refund  by  the 
Conunission  as  part  of  a  settlement. 

Qualifying  Facility  Notice  of  Self- 
Certification:  Notice  of  self  certification 
as  a  qualifying  facility  filed  by  a  small 
power  production  facility  or 
cogeneration  facility  that  meets  the 
requirements  of  18  CFR  292.203  [18  CFR 
292.207  and  131.80  (Form  556)1. 

Qualifying  Facility  Notice  ofSelf- 
Recertification:  A  subsequent  notice  of 
self-recertification  as  a  qualifying 
facility  filed  by  a  small  power 
production  facility  or  cogeneration 
facility  (18  CFR  292.207). 

3.  Natural  Gas  Program  Area  Filings: 

Accounting  Filing  or  Request:  Any 
request  for  approval  of  accounting 
procedures  or  a  filing  related  to 
accounting  issues. 

Complaint:  Any  complaint  under  Rule 
206  that  does  not  include  privileged 
(non-public)  information  (18  CFR 
385.206).  Answers  to  complaints  should 
also  be  filed  under  this  category  within 
20  days  of  date  the  complaint  is  filed 
(18  CFR  385.206(f). 

Peak  Day  Capacity  Report:  A  report  of 
available  capacity  filed  by  an  interstate 
pipeline  by  March  1  each  year,  showing 
the  estimated  peak  day  capacity  of  the 
pipeline's  system,  and  the  estimated 
storage  capacity  and  maximum  daily 
delivery  capability  of  storage  facilities 
and  the  assignment  of  that  capacity  to 
the  various  firm  services  provided  by 
the  pipeline  (18  CFR  284.13(d)). 

Semi-Annual  Storage  Report  Under 
part  157:  Reports  of  storage  activity  filed 
by  interstate  pipelines  for  facilities 
under  a  blanket  certificate  or  a 
certificate  of  public  convenience  and 


necessity  (18  CFR  157.214;  docket 
number  known) 

Semi-Annual  Storage  Report  Under 
part  284:  Reports  of  storage  activity  by 
interstate  pipelines  (18  CFR  284.13)  and 
intrastate  pipelines  (18  CFR  284.126) 
filed  at  the  end  of  each  complete  storage 
injection  and  withdrawal  season  (no 
docket  nimiber). 

4.  Oil  Pipeline  Program  Area  Filings: 
Accounting  Filing  or  Request:  Any 

request  for  approved  of  accoimting 
procedures  or  a  filing  related  to 
accounting  issues. 

Complaint:  Any  complaint  under  Rule 
206  that  does  not  include  privileged 
(non-public)  information  (18  CFR 
385.206).  Answers  to  complaints  should 
also  be  filed  under  this  category  within 
20  days  of  date  the  complaint  is  filed 
(18  CFR  385.206(f). 

5.  Hydropower  Program  Area  Filings: 
Annual  Conveyance  Report:  A  report 

filed  by  the  licensee  of  a  hydropower 
project,  if  required  by  its  license,  of 
conveyances  of  easements  or  rights-of- 
way  across,  or  leases  of.  project  lands 
that  occurred  in  the  previous  year  (18 
CFR  141.15). 

Annua/  Generation  Report:  A  report 
filed  by  licensees  of  hydropower 
projects  of  more  than  1.5  megawatts  of 
installed  capacity  to  enable  the 
Commission  to  determine  annual 
charges  (18  CFR  11.1(c)(4)). 

Complaint:  Any  complaint  under  Rule 
206  that  does  not  include  privileged 
(non-public)  information  (18  CFR 
385.206).  Answers  to  complaints  should 
also  be  filed  under  this  category  within 
20  days  of  date  the  complaint  is  filed 
(18  CFR  385.206(f)). 

Progress  Report:  Progress  reports  filed 
by  a  hydropower  project  licensee  or 
preliminary  permit  holder  in 
accordance  with  a  license  or 
preliminary  permit  requirement  (file 
under  000  sub-docket  for  the  project). 

Request  for  Extension  of  Time  (Hydro: 
Post-Licensing  Only,  Excluding  Dam 
Safety-Related  Extension  Requests): 
Requests  for  extension  of  time  to 
comply  with  filing  schedules  defined  in 
the  terms  and  conditions  of  a  license  or 
exemption  and  (e.g.,  requests  to  extend 
due  dates  in  license  articles  and 
settlement  agreements  incorporated  into 
a  license)  and  requests  to  extend  due 
dates  specified  in  postlicensing 
Commission  and  delegated  orders. 

Surrender  of  Exemption:  Application 
filed  requesting  surrender  of  a  conduit 
exemption  (18  CFR  4.95)  or  for  a  5MW 
exemption  (18  CFR  4.102). 

Surrender  of  License:  Application 
filed  requesting  surrender  of  a  license 
(18  CFR  6.1). 


Surrender  of  Preliminary  Permit: 
Petition  requesting  surrender  of  a 
preliminary  permit  (18  CFR  4.84). 

IFR  Doc.  02-31317  Filed  12-11-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7420-71 

Agency  Infomurtion  Collectton 
Acth^Kies:  Continuing  Collection; 
Comment  Request;  Registration  of 
Fuels  and  Fuel  Additives— Health- 
Effects  Research  Requirements  for 
Manufacturers 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Registration  of  Fuels  and  Fuel 
Additives — Health-effects  Research 
Requirements  for  Manufacturers  (40 
CFR  part  79.  subpart  F)  (EPA  ICR 
Number  1696.04.  OMB  Control  Number 
2060-0297,  expiration  date:  5-31-03). 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Conunents  must  be  submitted  on 
or  before  February  10,  2003. 
ADDRESSES:  Transportation  and 
Regional  Programs  Division,  Office  of 
Transportation  and  Air  Quality,  Office 
of  Air  and  Radiation,  Mail  Code  6406J, 
U.S.  Environmental  Protection  Agency, 
Washington,  DC  20460-0001.  A  paper 
or  electronic  copy  of  the  ICR  may  be 
obtained  without  charge  by  contacting 
the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Caldwell,  (202)  564-9303,  fax: 
(202)  565-2085,  caldwell.jim@epa.gov. 
SUPPl£MENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
manufacture  or  import  gasoline  or  diesel 
fuel,  or  manufacture  or  import  an 
additive  for.  gasoline  or  diesel  fuel. 

Title:  Registration  of  Fuels  and  Fuel 
Additives — Health-effects  Research 
Requirements  for  Manufacturers  (40 
CFR  part  79.  subpart  F).  OMB  Control 
Number  2060-0297.  EPA  ICR  Number 
1696.04,  Expiring:  5-31-03. 

Abstract:  in  accordance  with  the 
regulations  at  40  CFR  part  79.  subparts 
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A,  B.  C.  and  D,  Registration  of  Fuels  and 
Fuel  Additives,  manufacturers 
(including  importers)  of  gasoline  and 
diesel  fuel,  and  manufacturers 
(including  importers)  of  additives  for 
gasoline  or  diesel  fuel,  are  required  to 
have  their  products  registered  by  EPA 
prior  to  their  introduction  into 
commerce.  Registration  involves 
providing  a  chemical  description  of  the 
fuel  or  additive,  and  certain  technical, 
marketing,  and  health-effects 
information.  The  development  of 
health-effects  data,  as  required  by  40 
CFR  part  79,  subpart  F,  is  the  subject  of 
this  ICR.  The  information  collection 
requirements  for  subparts  A  through  D, 
and  the  supplemental  notification 
requirement  of  subpart  F  (indicating 
how  the  manufacturer  will  satisfy  the 
research  requirements)  are  covered  by  a 
separate  ICR  (EPA  ICR  Number  309.10. 
OMB  Control  Number  2060-1050).  The 
health-effects  information  will  be  used 
to  determine  if  there  are  any  products 
whose  evaporative  or  combustion 
emissions  pose  an  unreasonable  risk  to 
public  health,  thus  meriting  further 
investigation  and  potential  regulation. 
This  information  is  required  for  specific 
groups  of  fuels  and  additives  as  defined 
in  the  regulations.  For  example,  all 
gasolines  and  gasoline  additives  which 
consist  of  only  carbon,  hydrogen, 
oxygen,  nitrogen,  and/or  sulphur,  and 
which  involve  a  gasoline  oxygen 
content  of  less  than  1.5  weight  percent, 
fall  into  a  "baseline"  group.  Oxygenates, 
such  as  ethcmol  and  methyl  tertiary 
butyl  ether  (MTBE),  when  used  in 
gasoline  at  oxygen  levels  of  at  least  1.5 
weight  percent,  define  separate 
"nonbaseline"  groups  for  each 
oxygenate.  Additives  which  contain 
elements  other  than  carbon,  hydrogen, 
oxygen,  nitrogen,  and/or  sulphur  fall 
into  separate* "atypical"  groups.  There 
are  similar  grouping  requirements  for 
diesel  fuels  and  additives. 

Manufacturers  may  perform  the 
research  independently  or  may  join 
with  other  manufacturers  to  share  in  the 
costs  for  each  applicable  group.  Several 
research  consortiums  (groups  of 
manufacturers)  have  been  formed.  The 
largest  consortium,  organized  by  the 
American  Petroleum  Institute  (API), 
represents  most  of  the  manufacturers  of 
baseline  and  nonbaseline  gasolines, 
diesel  fuels,  and  additives.  The  research 
is  structured  into  three  tiers  of 
requirements  for  each  group.  Tier  1 
requires  an  emissions  characterization 
and  a  literature  search  for  information 
on  the  health  effects  of  those  emissions. 
Voluminous  Tier  1  data  were  submitted 
by  API  and  others  in  1997.  Tier  1  data 
were  submitted  for  biodiesel  and  a 


water/diesel  fuel  emulsion  in  1998  and 
2000,  respectively.  Tier  2  requires  short- 
term  inhalation  exposures  of  laboratory 
animals  to  emissions  to  screen  for 
adverse  health  effects.  Alternative  Tier  2 
testing  can  be  required  in  lieu  of  the 
standard  Tier  2  if  EPA  concludes  that 
such  testing  would  be  more  appropriate. 
The  EPA  reached  that  conclusion  with 
respect  to  gasoline  and  gasoline- 
oxygenate  blends,  and  alternative 
requirements  have  been  established  for 
the  API  consortium  for  baseline  gasoline 
and  six  gasoline-oxygenate  blends.  A 
similar  situation  exists  with  the  Ethyl 
Corporation  and  its  manganese  additive 
MNTT,  and  alternative  requirements 
have  been  established.  The  API 
submitted  Tier  2  data  for  diesel  in  1997. 
Tier  2  data  were  submitted  for  biodiesel 
and  a  water/diesel  fuel  emulsion  in 
2000  and  2002,  respectively.  Tier  3 
provides  for  follow-up  research,  if 
necessary.  No  Tier  3  requirements  have 
been  established,  and  it  is  unlikely  that 
any  will  be  during  the  next  three  years. 
Thus,  Tier  3  is  not  addressed  in  this 
ICR.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  emd  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  There  are 
approximately  150  fuel  manufacturers. 
650  additive  manufacturers,  600 
registered  fuels,  and  5700  registered 
additives.  Due  to  the  costs,  it  is  likely 
that  only  limited  additional  Tier  1 
research  will  be  done.  Future  fuels  and 
additives  will  almost  exclusively  be 
those  that  can  group  with  existing  Tier 
1  data,  and  likely  will  come  from 
manufacturers  that  have  already  paid  for 


the  Tier  1  research.  It  is  estimated  that 
new  Tier  1  research  will  cost  $0.35 
million  per  product,  and  that  there  will 
be  only  one  Tier  1  submission  per  year 
over  the  next  three  years.  Standard  Tier 
2  activity  also  will  be  very  limited.  The 
EPA  has  concluded  that  existing  data 
cover  standard  Tier  2  for  baseline  diesel. 
Baseline  gasoline,  the  six  major 
nonbaseline  gasoline  oxygenates,  and 
the  atypical  gasoline  additive  MMT,  are 
subject  to  alternative  Tier  2 
requirements.  It  is  estimated  that  new 
standard  Tier  2  research  will  cost  $1.5 
million  per  product,  and  that  there  will 
be  only  one  standard  Tier  2  submission 
per  year  over  the  next  three  years.  It  is 
estimated  that  the  alternative  Tier  2 
testing  for  gasoline  and  oxygenates  will 
cost  $15  million  over  five  years.  It  is 
estimated  that  the  alternative  Tier  2 
testing  for  MMT  will  cost  $10  million 
over  five  years.  Biuden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  4,  2002. 
Deborah  K.  Wood, 

Acting  Director.  Transportation  and  Regional 
Programs  Division. 

IFR  Doc.  02-.31360  Filed  12-11-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7421-5] 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Extension;  Comment  Request; 
Industry  Detailed  Questionnaire:  Phase 
III  Cooling  Water  Intake  Structures 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  U.S.  Environmental  Protection 
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Agency  (EPA  or  the  "Agency")  is 
planning  to  submit  a  request  for  a  three- 
year  extension  of  the  following 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB):  Industry  Detailed  Questionnaire: 
Phase  II  Cooling  Water  Intake 
Structures,  EPA  ICR  No.  1838.01.  OMB 
#  2040-0213  expiration  December  31. 
2002.  Before  submitting  the  request  for 
extension  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  10,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery.  Follow  the 
detailed  instructions  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Nagle  at  EPA  by  phone  at  (202) 
566-1063,  by  Email  at 
nagle.  deborah@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Affected  Entities 

Entities  potentially  affected  by  this 
action  are  those  existing  facilities  that 
use  cooling  water  intake  structures  to 
withdraw  water  from  waters  of  the  U.S. 
for  cooling  purposes  and  that  have  or 
are  required  to  have  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  under  section  402  of  the 
Clean  Water  Act  (CWA).  hi  addition  to 
the  entities  identified  in  the  new  facility 
rule,  see  66  PR  65256  and  65257,  this 
action  may  affect  existing  and  new 
Offshore  and  Coastal  Oil  and  Gas 
Extraction  Facilities,  and  existing  and 
new  Offshore  Seafood  Processors 
because  EPA  did  not  survey  these 
industry  categories  during  the  original 
information  collection  effort.  In 
addition,  EPA  may  contact 
approximately  25  Phase  III  facilities 
(Traditional  Steam  Electric  Utilities, 
Nonutility  Power  Producers,  Paper  and 
Allied  Products;  Chemical  and  Allied 
Products;  Petroleum  and  Coal  Products; 
Primary'  Metals)  because  they  did  not 
fully  answer  the  survey  questions  or 
because  their  responses  were  unclear 
and  require  additional  inquiry. 

B.  How  Can  I  Get  Copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  You  may 


download  a  copy  of  the  ICR  extension 
request  at  /jttp.//wiviv.epa.gov/jcrand 
refer  to  EPA  ICR  No.  1838.01,  OMB  # 
2040-0213.  You  may  obtain  a  copy  of 
the  Detailed  Industry  Questionnaire  at 
http://www.epa.gov/waterscience/316b 
imder  the  section,  "Questionnaires  for 
Existing  Facilities." 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  will  be  transferred  to  EPA's 
electronic  public  docket.  Public 
comments  that  are  mailed  or  delivered 
will  be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments  in  formulating  a  final 
decision.  However,  late  comments  may 
be  considered  if  time  permits. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 


your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
rule.316b@epa.gov,  Attention  EPA  ICR 
No.  1838.01.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system;  EPA's 
e-mail  system  automatically  captures 
your  e-mail  address.  E-mail  addresses 
that  are  automatically  captured  by 
EPA's  e-mail  system  are  included  as 
part  of  the  comment  that  is  placed  in  the 
official  public  docket,  and  made 
available  in  EPA's  electronic  public 
docket. 

ii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  below.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  three  copies  of  your 
comments  to:  Ms.  Deborah  G.  Nagle, 
U.S.  EPA,  Engineering  and  Analysis 
Division  (4303T),  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC,  20460, 
Attention  EPA  ICR  No.  1838.01. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Ms.  Deborah 
G.  Nagle,  U.S.  EPA,  Engineering  and 
Analysis  Division  (Room  6233N),  1301 
Constitution  Ave..  NW..  Washington. 
DC.  20004.  Attention  EPA  ICR  No. 
1838.01.  Such  deliveries  are  only 
accepted  during  the  normal  hours  of 
operation  from  9  a.m.  to  5  p.m.. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  D^cribe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 
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E.  What  Information  Is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 

to: 

1.  Evaluate  whether  the  proposed 
collection  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  acciuacy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collection  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

n.  Tide 

Industry  Detailed  Questionnaire: 
Phase  II  Cooling  Water  Intake  Structures 
(OMB  #  2040-0213;  EPA  ICR  No. 
1838.01.  expiring  December  31,  2002). 
This  is  a  request  for  extension  which 
would  increase  the  scope  and  burden  of 
the  original  ICR. 

m.  Abstract 

EPA  is  developing  regulations 
implementing  section  316(b)  of  the 
CWA,  33  U.S.C.  1326(b)  pursuant  to  a 
Consent  Decree  in  Riverkeeper  v . 
Whitman  [93  civ.0314  (AGS)l  entered 
on  October  10.  1995,  which  was 
subsequently  amended  on  November  22, 
2002.  and  again  on  November  25,  2002. 
Under  the  first  amended  consent  decree, 
EPA  proposed  "Phase  I"  regulations  for 
cooling  water  intake  structiu-es  at 
certain  new  industrial  facilities  on  )uly 
20,  2000,  took  final  action  on  the  Phase 
I  regulations  on  November  9.  2001.  and 
proposed  "Phase  11"  regulations  for 
approximately  550  existing  electric 
power  generating  plants  on  February  28. 
2002.  Under  the  terms  of  the  second 
amended  consent  decree,  must  take 
final  action  on  the  Phase  II  regulations 
by  no  later  than  February  16.  2004. 
Under  the  Second  Amended  Consent 
Decree,  EPA  must  also  propose  "Phase 
ID"  regulations  by  November  1.  2004 
and  take  final  action  on  these 
regulations  by  June  1,  2006.  The  Phase 
III  regulations  must,  at  a  minimum, 
address  existing  utility  and  non-utility 
power  producers  not  covered  by  the 
Phase  II  Regulations;  and  other 
industrial  facilities  that  employ  cooling 
water  intake  structures. 


In  accordance  with  the  Paperwork 
Reduction  Act  ("PRA")  (44  U.S.C.  3501. 
et  seq.),  this  notice  announces  that  the 
U.S.  Environmental  Protection  Agency 
(EPA  or  the  "Agency")  plans  to  submit 
a  request  for  a  three-year  extension  of 
the  Laformation  Collection  Request  (ICR) 
entitled,  "Industry  Detailed 
Questionnaire:  Phase  III  Cooling  Water 
Intake  Structures  (EPA  ICR  No.  1838.01, 
OMB  #  2040-0213)"  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  Note  that  the 
Agency  is  substituting  the  term  "Phase 
III"  for  "Phase  11"  to  correspond  to  the 
structure  of  the  rulemaking.  EPA  plans 
to  request  OMB  approval  to  extend  the 
survey  for  facilities  potentially  subject 
to  Phase  III  of  the  cooling  water  intake 
structure  rulemaking  effort.  The  offshore 
and  coastal  oil  and  gas  extraction 
facilities  and  offshore  seafood 
processing  facilities  would  be  most 
likely  affected  by  extension  of  the  data 
collection  effort  because  EPA  did  not 
survey  these  industries  during  the 
original  information  collection  request 
effort.  EPA  did  not  survey  these 
industries  because,  at  the  time,  EPA  was 
not  aware  that  these  facilities  used 
cooling  water  in  volumes  potentially 
subject  to  regulation  under  section 
316(b)  of  the  CWA.  Information 
provided  in  public  comments  on  EPA's 
"Phase  I"  regulatory  proposal  for  new 
power  plants  and  industrial  facilities 
made  EPA  aware  of  the  use  of  cooling 
water  by  these  facilities  and  prompted 
EPA  to  defer  consideration  of  these 
categories  until  the  Phase  III  rule. 

The  Offshore  and  Coastal  Oil  and  Gas 
Extraction  category  contains  a  large 
number  of  facilities  and  it  presents 
unique  engineering,  cost,  and  economic 
issues  associated  with  drilling  rigs, 
ships,  and  platforms.  EPA  has  acquired 
current  industry  surveys  and 
commercial  databases  that  identify 
offshore  and  coastal  oil  and  gas 
extraction  facilities  in  the  Gulf  of 
Alaska,  California,  and  tl^e  Gulf  of 
Mexico.  Preliminary  information 
indicates  that  there  are  about  200 
offshore  oil  and  gas  platforms  and 
mobile  drilling  units  that  are  potentially 
subject  to  the  Phase  III  regulation. 
Approximately  100  businesses  own 
these  platforms  and  mobile  drilling 
units.  Through  these  sources,  EPA  has 
obtained  sufficient  current  technical 
data  on  offshore  and  coastal  oil  and  gas 
extraction  facilities  and  does  not  intend 
to  collect  additional  technical  data 
through  the  Detailed  Industry  Survey. 
However.  EPA  does  not  have  current 
economic  and  financial  data  on  these 
facilities  and  intends  to  send  selected 
sections  of  the  detailed  questionnaire 


that  cover  scope  and  economic  data  to 
offshore  and  coastal  oil  and  gas 
extraction  firms. 

The  offshore  seafood  processing 
industry  also  proposes  some  unique 
regulatory  issues.  EPA  has  begun  to 
collect  publicly  available  information 
on  seafood  processing  vessels  to  identify 
uses  and  volumes  of  cooling  water, 
numbers  of  facilities,  where  they  are 
located,  and  how  many  of  them  are 
small  businesses.  Data  collected  to  date 
confirm  that  seafood  processing  plants 
(floating  vessels  or  on-board  factory 
trawlers)  use  cooling  water  mainly  for 
cooling  of  diesel  engines  and  generators 
and  equipment  during  desalinization 
processes  (condensation  of  steam).  Data 
also  indicate  that  these  vessels 
withdraw  volumes  of  cooling  water  that 
may  make  them  potentially  subject  to 
regulation  under  section  316(b).  EPA 
does  not  have  sufficient  current 
technical  data  on  the  offshore  seafood 
processing  industry  to  determine  the 
impact  the  Phase  III  rule  would  have  on 
the  industry.  Therefore,  EPA  proposes 
to  collect  additional  technical, 
economic  and  financial  data  on  seafood 
processing  plants  (floating  vessels  or  on- 
board factory  trawlers).  First,  EPA 
intends  to  send  the  Industry  Short 
Technical  Questionnaire  to  all  the 
known  offshore  seafood  processing 
facilities  to  determine  which  ones 
would  potentially  be  affected  by  the 
Phase  III  rule.  To  reduce  burden,  EPA 
proposes  to  delete  some  of  the  questions 
in  section  3  (Design  and  Operational 
Data  for  cooling  Water  Intake  Structures 
and  Cooling  Water  Systems)  that  do  not 
apply  to  this  industry.  EPA  then  intends 
to  send  the  Detailed  Industry 
Questionnaire  to  a  subset  of  potentially 
affected  facilities.  To  reduce  burden, 
EPA  proposes  to  delete  most  of  the 
questions  in  part  2  (Technical  Data). 
Deleted  questions  are  identified  in  the 
revised  ICR  supporting  document. 

EPA  plans  to  use  the  information 
collected  from  the  detailed 
questionnaire  to  assess  the  potential 
economic  impacts  of  Phase  III 
regulations  on  potentially  affected 
facilities.  The  survey  would  also  collect 
economic  data  on  facility  ownership, 
major  production  activities,  markets  and 
finances.  The  Agency  will  use  this 
information  to  assess  facility-level  and 
firm-level  impacts  of  complying  with 
the  proposed  Phase  III  cooling  water 
intake  structure  regulations  as 
appropriate  under  CWA  section  316(b). 
The  economic  data  will  also  enable  EPA 
to  carry  out  required  analyses,  including 
a  Regulatory  Impact  Analysis  (RIA),  a 
cost/benefit  analysis,  and  a  small 
business  analysis. 
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EPA's  authority  to  collect  this 
information  is  fully  discussed  in  the  ICR 
supporting  document.  In  summary, 
section  308  of  the  CWA  authorizes  EPA 
to  collect  technical,  biological  and 
financial  data  to  support  the  rulemaking 
process.  The  ICR  for  the  Industry 
Detailed  Questionnaire:  Phase  in 
Cooling  Water  Intake  Structures 
matches  the  purpose  authorized  under 
section  308,  therefore  responses  to  the 
detailed  questionnaire  are  mandatory.  In 
accordance  with  40  CFR  part  2,  subpart 
B,  §  2.203,  the  suryey  will  inform 
respondents  of  their  right  to  claim 
information  as  confidential.  The  survey 
provides  instructions  on  the  procedures 
for  making  Confidential  Business 
Information  (CBI)  claims,  and  the 
respondents  also  will  be  informed  of  the 
terms  and  rules  governing  protection  of 
CBI  obtained  under  the  CWA.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d).  soliciting 
conunents  on  this  collection  of 
information  was  published  on  January 
26, 1998  (63  FR  3738);  363  comments 
were  received.  Based  on  these 
comments  and  the  pretest  results,  EPA 
significantly  modified  the 
questionnaire. 

IV.  Burden  Statement 

The  annual  public  reporting  and 
recordkeeping  burden  for  the  detailed 
questionnaire  is  estimated  to  be  about 
45  hours  per  response  for  offshore  oil 
and  gas  extraction  facilities.  The  public 
reporting  and  recordkeeping  burden  for 
offshore  seafood  processing  facilities 
would  be  8  hours  per  response  on  the 
Industry  Short  Technical  Questionnaire, 
and  56  hours  per  response  on  the 
Detailed  Industry  Questionnaire.  These 
estimates  are  based  upon  estimates  in 
the  OMB  approved  ICR,  taking  into 
account  the  reduced  burden  from 
deleted  questions.  The  respondent 
burden  in  the  original  approved  ICR  was 
128.736  hours  and  the  non-labor  cost 
was  $13,635.  The  total  burden 
associated  with  this  extension  is 
articulated  below  and  reflects  the 
changes  in  applicable  respondents 
described  in  section  III  of  this  notice: 

Estimated  Number  of  Respondents  for 
Detailed  Questionnaire:  250  (100 
Offshore  and  Coastal  Oil  and  Gas 
Extraction  firms  and  150  Offshore 
Seafood  Processors). 

Estimated  Number  of  Respondents  for 
Short  Technical  Questionnaire:  800. 


Frequency  of  Response:  one-time 
submission. 

Estimated  Burden:  19,300  hours. 

Estimated  Cost  (non-labor  costs): 
$3,950. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  9,  2002. 
Geoffrey  H.  Grubbs, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  02-31362  Filed  12-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7420-6] 

Proposed  Settlement  Agr-  ement. 
Clean  Air  Act  Citizen  Suit 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  consent 
decree;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act").  42  U.S.C.  7413(g).  notice  is 
hereby  given  of  a  proposed  consent 
decree  which  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colimibia  by  the  United 
States  Environmental  Protection  Agency 
on  November  14,  2002,  to  address  two 
lawsuits  filed  by  the  New  York  Public 
Interest  Research  Group.  Inc.  and  the 
Sierra  Club  and  Georgia  ForestWatch. 
The  lawsuits  were  filed  pursuant  to 
section  304(a)  of  the  Act,  42  U.S.C. 
7604(a),  and  allege  that  the 
Administrator  failed  to  meet  a 
mandatory  sixty  day  deadline  imder 
section  505(b)(2)  of  the  Act,  42  U.S.C. 
7661d(b)(2),  for  granting  or  denying 
petitions  seeking  the  Agency's  objection 
to  eleven  Clean  Air  Act  Title  V 
operating  permits  issued  by  the  New 
York  State  Department  of 
Environmental  Conservation  and  eight 


Title  V  operating  permits  issued  by  the 
Georgia  Environmental  Protection 
Division.  The  lawsuits  have  been 
consolidated  and  both  are  addressed  by 
the  proposed  consent  decree,  which 
establishes  a  schedule  for  the 
Administrator  to  respond  to  the 
outstanding  petitions  that  are  subject  to 
the  lawsuits. 

DATES:  Written  comments  on  the 
proposed  consent  decree  must  be 
received  by  January  13,  2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Padmini  Singh  (on  the  New 
York  petition  deadlines)  or  Kerry  E. 
Rodgers  (on  the  Georgia  petition 
deadlines).  Air  and  Radiation  Law 
Office  (MC  2344A),  Office  of  General 
Counsel,  United  States  Environmental 
Protection  Agency,  1 200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Copies  of  the  proposed  consent  decree 
are  available  from  Phyllis  J.  Cochran, 
(202)  564-7606.  A  copy  of  the  proposed 
consent  decree  was  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia  on 
November  14,  2002. 

SUPPLEMENTARY  INFORMATION:  New  York 
Public  Interest  Research  Group,  Inc. 
("NYPIRG")  alleges  that  the  United 
States  Environmental  Protection  Agency 
("EPA")  Administrator  failed  to  meet  a 
mandatory  sixty  day  deadline  under 
section  505(b)(2)  of  the  Act.  42  U.S.C. 
7661d(b)(2),  for  granting  or  denying 
petitions  seeking  EPA's  objection  to 
eleven  Title  V  operating  permits  issued 
by  the  New  York  State  Department  of 
Environmental  Conservation.  Sierra 
Club  and  Georgia  Forest  Watch  allege 
that  the  Administrator  failed  to  meet  the 
same  deadline  under  section  505(b)(2) 
for  granting  or  denying  petitions  seeking 
EPA's  objection  to  eight  Title  V 
operating  permits  issued  by  the  Georgia 
Environmental  Protection  Division. 
Prior  to  negotiating  the  proposed 
consent  decree,  the  Administrator 
signed  orders  responding  to  three 
petitions  for  New  York  facilities  and 
three  petitions  for  Georgia  facilities  that 
are  subject  to  the  lawsuits.  The 
proposed  consent  decree  establishes  a 
schedule  for  EPA's  responses  to  the 
remaining  petitions  that  are  subject  to 
the  lawsuits.  Specifically,  the  proposed 
consent  decree  requires  EPA  to  sign 
orders  responding  to  the  plaintiffs' 
petitions  for  the  following  facilities 
(listed  with  the  states  in  which  they  are 
located)  no  later  than  the  dates 
specified: 

(a)  King  Finishing  (GA) — October  15. 
2002: 

(b)  Monroe  Power  (GA) — October  15, 
2002; 
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(c)  Shaw  Industries.  Plant  No.  80 
(GA)— November  15,  2002; 

(d)  Shaw  Industries.  Plant  No.  2 
(GA)— November  15,  2002; 

(e)  Oglethorpe  Power  Wansley 
Combined  Cycle  Energy  Facility  (GA) — 
November  15,  2002: 

(f)  Columbia  University  (NY>— 
December  15,  2002; 

(g)  Elmhurst  Hospital  (NY)— 
December  15,  2002; 

(h)  Starrett  City  (NY)— December  15, 
2002: 

(i)  Bergen  Point  Sewage  Treatment 
Plant  (NY)— December  15,  2002; 

(j)  Maimonides  Medical  Center  (NY) — 
December  15,  2002; 

(k)  Lovett  Generating  Station  (NY)— 
January  30,  2003; 

(1)  Danskammer  Generating  Station 
(NY)— January  30,  2003; 

(m)  Con  Edison  74th  Street  Station 
(NY>— January  30,  2003. 

The  proposed  consent  decree  also 
requires  EPA  to  provide  the  plaintiffs 
with  notice  of  signatiue  of  each  order 
within  five  business  days  following 
signature.  In  addition,  the  proposed 
consent  decree  requires  EPA  to  deliver 
a  notice  of  each  order  to  the  Office  of 
Federal  Register  for  prompt  publication 
no  later  than  thirty  days  following 
signature  and  to  not  take  any  steps  to 
delay  publication  of  such  notice.  After 
EPA  has  fulfilled  all  of  its  obligations 
under  the  proposed  consent  decree,  the 
proposed  consent  decree  will  terminate 
and  the  lawsuits  will  be  dismissed  with 
prejudice. 

For  a  period  of  thirty  days  following 
the  date  of  publication  of  this  notice, 
EPA  will  receive  written  comments 
relating  to  the  proposed  consent  decree 
from  persons  who  were  not  named  as 
parties  or  interveners  to  the  lawsuits  in 
question.  EPA  or  the  United  States 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
consent  decree  if  the  comments  disclose 
facts  or  considerations  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Unless 
EPA  or  the  United  States  Department  of 
Justice  determines,  following  the 
comment  period,  that  consent  is 
inappropriate,  the  final  consent  decree 
will  be  entered  with  the  court  and  will 
establish  deadlines  for  the 
Administrator's  responses  to  the 
remaining  petitions  that  are  subject  to 
the  lawsuits  in  question. 

Dated:  December  4,  2002. 

Lisa  K.  Friedman. 

Associate  General  Counsel.  Air  and  Radiation 
Law  Office,  Office  of  General  Counsel. 

[FR  Doc.  02-31359  Filed  12-11-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7419-8] 

Clean  Water  Act  Section  303(d): 
Availability  of  List  Decisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  annoimces  the 
availability  of  EPA  decisions  identifying 
water  quality  limited  segments  and 
associated  pollutants  in  Arizona  and 
Nevada  to  be  listed  pursuant  to  Clean 
Water  Act  Section  303(d)(2),  and 
requests  public  comment.  Section 
303(d)(2)  requires  that  states  submit  and 
EPA  approve  or  disapprove  lists  of 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
state  water  quality  standards  and  for 
which  total  maximum  daily  loads 
(TMDLs)  must  be  prepared. 

On  December  5.  2002.  EPA  partially 
approved  and  partially  disapproved 
Arizona's  submittal.  Specifically.  EPA 
approved  Arizona's  listing  of  32  waters, 
associated  pollutants,  and  associated 
priority  rankings.  EPA  disapproved 
Arizona's  decisions  not  to  list  19  water 
quality  limited  segments  emd  associated 
pollutants,  and  additional  pollutants  for 
3  water  bodies  already  listed  by  the 
State.  EPA  identified  these  additional 
water  bodies  and  pollutants  along  with 
priority  rankings  for  inclusion  on  the 
2002  Section  303(d)  list. 

On  November  20,  2002,  EPA  partially 
approved  and  partially  disapproved 
Nevada's  submittal.  Specifically,  EPA 
approved  Nevada's  listing  of  84  waters, 
associated  pollutants,  and  associated 
priority  rankings.  EPA  disapproved 
Nevada's  decisions  not  to  list  15  water 
quality  limited  segments  and  associated 
pollutants,  and  additional  pollutants  for 
38  water  bodies  already  listed  by  the 
State.  EPA  identified  these  additional 
water  bodies  and  pollutants  along  with 
priority  rankings  for  inclusion  on  the 
2002  Section  303(d)  list. 

EPA  is  providing  the  public  the 
opportunity  to  review  its  decisions  to 
add  waters  and  pollutants  to  Arizona 
and  Nevada's  2002  Section  303(d)  lists, 
as  required  by  EPA's  Public 
Participation  regulations  (40  CFR  part 
25 1 .  EPA  will  consider  public  comments 
in  reaching  its  final  decisions  on  the 
additional  water  bodies  and  pollutants 
identified  for  inclusion  on  Arizona  and 
Nevada's  final  lists. 

DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  January  13,  2003. 
ADDRESSES:  Comments  on  the  proposed 
decisions  should  be  sent  to  David 


Smith.  TMDL  Team  Leader.  Water 
Division.  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street. 
San  Francisco.  CA  94105,  telephone 
(415)  972-3416.  facsimile  (415)  947- 
3537.  e-mail  smith.davidw@epa.gov. 
Oral  comments  will  not  be  considered. 
Copies  of  the  proposed  decisions 
concerning  Arizona  and  Nevada  which 
explain  the  rationale  for  EPA's  decisions 
can  be  obtained  at  EPA  Region  9's  Web 
site  at  http://www.epa.gov/region09/ 
water/TMDL  by  writing  or  calling  Mr. 
Smith  at  the  above  address.  Underlying 
documentation  comprising  the  record 
for  these  decisions  are  available  for 
public  inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Smith  at  (415)  972-3416  or 
smith .  davidw@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  (CWA) 
requires  that  each  state  identify  those 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
state  water  quality  standards.  For  those 
waters,  states  are  required  to  establish 
TMDLs  according  to  a  priority  ranking. 

EPA's  Water  Quality  Planning  and 
Management  regulations  include 
requirements  related  to  the 
implementation  of  Section  303(d)  of  the 
CWA  (40  CFR  130.7).  The  regulations 
require  states  to  identify  water  quality 
limited  waters  still  requiring  TMDLs 
every  two  years.  The  lists  of  waters  still 
needing  TMDLs  must  also  include 
priority  rankings  and  must  identify  the 
waters  targeted  for  TMDL  development 
during  the  next  two  years  (40  CFR 
130.7).  On  March  31.  2000.  EPA 
promulgated  a  revision  to  this 
regulation  that  waived  the  requirement 
for  states  to  submit  .Section  303(d)  lists 
in  2000  except  in  cases  where  a  court 
order,  consent  decree,  or  settlement 
agreement  required  EPA  to  take  action 
on  a  list  in  2000  (65  FR  17170). 

Consistent  with  EPA's  regulations. 
Arizona  submitted  to  EPA  its  listing 
decisions  under  Section  303(d)(2)  on 
October  17.  2002.  On  December  5.  2002. 
EPA  approved  Arizona's  listing  of  32 
waters  and  associated  priority  rankings. 
EPA  disapproved  Arizona's  decisions 
not  to  list  19  water  quality  limited 
segments  and  associated  pollutants,  and 
additional  pollutants  for  3  water  bodies 
already  listed  by  the  State.  EPA 
identified  these  additional  waters  and 
pollutants  along  with  priority  rankings 
for  inclusion  on  the  2002  Section  303(d) 
list.  EPA  solicits  public  comment  on  its 
identification  of  19  additional  waters 
and  associated  pollutants,  and 
additional  pollutants  for  3  waters 
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already  listed  by  the  State,  for  inclusion 
on  Arizona's  2002  Section  303(d)  list. 

Consistent  with  EPA's  regulations. 
Nevada  submitted  to  EPA  its  listing 
decisions  under  Section  303(d)(2)  on 
October  1.  2002.  On  November  20,  2002. 
EPA  approved  Nevada's  listing  of  84 
waters  and  associated  priority  rankings. 
EPA  disapproved  Nevada's  decisions 
not  to  list  15  water  quality  limited 
segments  and  associated  pollutants,  and 
additional  pollutants  for  38  water 
bodies  already  listed  by  the  State.  EPA 
identified  these  additional  waters  and 
pollutants  along  with  priority  rankings 
for  inclusion  on  the  2002  Section  303(d) 
list.  EPA  solicits  public  comment  on  its 
identification  of  15  additional  waters 
and  associated  pollutants,  and 
additional  pollutants  for  38  waters 
already  listed  by  the  State,  for  inclusion 
on  Nevada's  2002  Section  303(d)  list. 

Dated:  November  27,  2002. 
Catlierine  Kuhlman, 

Acting  Director,  Water  Division.  EPA  Region 
DC. 
(FR  Doc.  02-31239  Filed  12-11-02;  8:45  am] 

BILLJNGCOOC  6S«0-S0-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting;  Sunshine  Act 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given,  . 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  January  9,  2003  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  FCA  Board 
will  hold  a  special  meeting  at  9  a.m.  on 
Tuesday,  January  7,  2003.  An  agenda  for 
this  meeting  will  be  published  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Acting  Secretary  to 
the  Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)  883-4056. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Dated:  Oecember  9,  2002. 
Jeanette  C.  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 

Board. 

(FR  Doc.  02-31407  Filed  12-9-02;  5:04  pm] 

BMJJNQ  COOC  6706-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

November  27,  2002. 

summary:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  13,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conununications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington.  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-1002. 

Title:  Cable  Horizontal  and  Vertical 
Ownership  Information  Collection. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  146. 


Estimated  Time  per  Response:  30 
mins.  (0.5  hrs.). 

Frequency  of  Response:  One-iime 
reporting  requirement. 

Total  Annual  Burden:  162  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Under  Section  613(f) 
of  the  Conununications  Act  of  1934,  as 
amended  by  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  the  FCC  is  directed  to 
establish  reasonable  limits  on  the 
number  of  subscribers  that  may  be 
reached  through  cable  operators'  owned 
or  affiliated  cable  systems  and  on  the 
number  of  channels  that  can  be 
occupied  by  cable  operators'  owned  or 
affiliated  programming  networks.  This 
information  collection  will  assist  the 
Commission  in  its  rulemaking 
proceeding  revising  these  rules 
consistent  with  a  court  remand  and 
reversal  of  previous  rules. 

OMB  Control  Number:  3060-0863. 

Title:  Satellite  Delivery  of  Network 
Signals  to  Unserved  Households  for 
Purposes  of  the  Satellite  Home  Viewer 
Act  (SHVA). 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit  entities. 

Number  of  Respondents:  848. 

Estimated  Time  per  Response:  30 
minutes  (0.5  hrs.). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  125,000  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  In  February  1999, 
the  FCC  released  a  Report  and  Order 
(R&O),  FCC  99-14,  that  described  a 
method  for  measiuing  the  Grade  B 
signal  strength  at  a  household  so  that 
the  satellite  and  broadcast  industries 
and  consumers  would  have  a  uniform 
method  for  calibrating  actual  household 
signal  strength  and  thereby  determine 
which  consiuners  are  "unserved"  by 
over-the-air  network  signals.  The 
written  records  of  test  results  are  made 
after  testing  and  predicting  the  strength 
of  a  television  station's  signal.  The  R&O 
also  endorsed  a  computer  model  to 
predict  whether  a  household  is  likely  to 
be  able  to  receive  a  signal  of  the 
required  strength.  In  May  2000,  the  FCC 
released  a  First  Report  and  Order  (First 
R&O),  FCC  00-185,  that  prescribed  an 
improved  point-to-point  predictive 
model  (Individual  Location  Longley- 
Rice  (ILLR)),  which  provides  a  reliable 
and  presumptive  means  for  determining 
whether  the  over-the-air  signal  of  a 
network  affiliated  television  station  can 
be  received  at  an  individual  location. 
The  model  can  be  refined  when 
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additional  data  become  available. 
Furthermore,  the  ILLR  model 
significantly  reduces  the  number  of 
measurements  conducted  at  individual 
households,  thereby  slowly  negating  the 
need  for  the  rules  mentioned  in  OMB's 
Terms  of  Clearance.  In  prescribing  the 
ILLR  model,  the  Commission  is 
complying  with  new  statutory 
requirements  set  forth  in  the  Satellite 
Home  Viewer  Improvement  Act  of  1999 
{SHVL\). 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

(FR  Doc.  02-31311  Filed  12-11-02;  8:45  am) 
8HJJNG  COOE  V12-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2586] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

December  3.  2002. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  CY-A257.  445  12th  Street.  S.W.. 
Washington.  DC  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  December  25,  2002.  See  section 
1.4(b)(1)  of  the  commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  aifter  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  the 
Telecommunications  Act  of  1996: 

Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information  (CC  Docket  No.  96-115). 

Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934.  As  Amended  (CC  Docket  No.  96- 
149). 

In  the  Matter  of  2000  Biennial 
Regulatory  Review — Review  of  Policies 
and  Rules  Concerning  Unauthorized 
Changes  of  Consumers  Long  Distance 
Carriers  (CC  Docket  No.  00-257). 

Number  of  Petitions  Filed:  4. 

Marlene  H.  Dortch. 

Secretary. 

|FR  Doc.  02-31385  Filed  12-11-02;  8:45  am] 

BNJJNG  COOE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday.  December  17.  2002,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  item  is 
anticipated.  This  matter  will  be  resolved 
with  a  single  vote  unless  a  member  of 
the  Board  of  Directors  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

Memorandum  and  resolution  re: 
Delegations  of  Authority  relating  to 
FDIC  Part  362 — Investments  in  Equity 
Securities. 

Discussion  Agenda:  Memorandum 
and  resolution  re:  Notice  of  Proposed 
Rulemaking— 12  CFR  Part  308.  Subpart 
U — Removal.  Suspension  and 
Debarment  of  Accountants  from 
Performing  Audit  Services. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street, 
NW.,  Washington.  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Ms.  Valerie  J.  Best.  Assistant 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-3742. 

Dated:  December  10.  2002. 

Valerie  |.  Best, 

Assistant  Executive  Secretary. 

|FR  Doc.  02-31544  Filed  12-10-02;  3:48  pm) 

BMXmO  COOK  •714-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices;  Meeting 

DATE  AND  TIME:  Thursday.  December  18, 

2002.  at  10  a.m. 

PtJ^CE:  999  E  Street.  NW..  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DtSCUSSED: 

Correction  and  approval  of  minutes. 

Election  of  officers. 

Interim  rules  and  explanation  and 
justification  for  BCRA's  Millionaire's 
Amendment. 


Administrative  matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-31520  Filed  12-10-02;  2:47  pml 

BILUNO  COOE  STIS-OI-M 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  10  a.m. — December  17, 

2002 

PLACE:  800  North  Capitol  Street.  NW., 

First  Floor  Hearing  Room,  Washington, 

DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Docket  No.  98-14— Shipping 
Restrictions.  Requirements  and 
Practices  of  the  People's  Republic  of 
China 

2.  Petition  No.  P2-02— Petition  of  the 
South  Florida  NVOCC-NAOCC 
Association.  Inc.  for  an  Investigation 
of  the  Service  Contracting  and  Rating 
Practices  of  the  Caribbean  Shipowners 
Association 

3.  Docket  No.  02-02 — Canaveral  Port 
Authority — Possible  Violations  of 
Section  10(b)  (10).  Unreasonable 
Refusal  to  Deal  or  Negotiate 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bryant  L.  VanBrakle.  Secretary,  (202) 
523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  02-31403  Filed  12-9-02;  8:59  pm) 

BtUMQ  COOE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisition  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
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indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  the  standard  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company  complies  with 
the  standards  in  section  4  of  the  BHC 
Act  (12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
fi-om  the  National  information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  7, 
2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Healthcare  Bancorp,  Inc.,  Broken 
Arrow,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Federal 
BankCentre,  Broken  Arrow,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  6,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-31262  Filed  12-11-02;  8:45  am] 
BHJJNQ  COOK  tt10-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60D«y-03-10] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Geo- Analysis  of  HIV 
Prevention  Services  Provided  by  CDC 
Directly  and  Indirectly  Funded 
Community-Based  Organizations  (CBOs) 
OMB  No.  0920-0507— Extension- 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

CDC  proposes  to  continue  the  Geo- 
Analysis  of  HIV  Prevention  Services 
Provided  by  CDC  Directly  and  Indirectly 
Funded  Community-Based 
Organizations  data  collection, 
previously  approved  OMB  No.  0920- 
0507.  This  request  is  for  a  3-year 
extension  of  clearance.  There  are  no 
revisions  to  the  report  forms,  data 
definitions,  or  reporting  instructions. 

The  purposes  of  this  project  are:  (1) 
To  contribute  to  a  national  database  of 
HIV  prevention  activities  that  was 
constructed  using  geo-codes  that 
identify,  locate  and  map  all  CBOs 
directly  and  indirectly  funded  by  CDC 
in  the  U.S.  and  its  territories,  and  (2)  to 
evaluate  the  comprehensiveness  of  HIV 
prevention  services  in  geographic  areas 
across  the  United  States  of  America  and 
territories  through  the  use  of  Geographic 
Information  Systems  (GIS)  technology  as 
the  primary  analytical  tool. 

This  database  is  housed  in  the 
Program  Evaluation  Research  Branch 
(PERB),  Division  of  HIV/ AIDS 
Prevention,  in  the  National  Center  for 
STD,  TB  and  HIV,  at  the  Centers  for 
Disease  Control  and  Prevention,  and 
will  interface  with  other  databases  to 
complement  PERB's  evaluation  efforts. 
By  using  GIS  to  identify  gaps  in  service 
provision  within  a  given  geographic 
area,  program  changes  can  be 
recommended  to  those  health 
departments  and  CBOs  participating  in 
the  project.  These  recommended 
changes  may  include  adjusting  services 
provided  or  target  populations  in  an 
effort  to  close  identified  gaps. 
Collaboration  between  government 
agencies  and  CBOs  with  access  to  a 
particular  group  at  risk  has  been  a 


traditional  approach  in  public  health  in 
the  United  States.  CDC  promotes  the 
collaboration  and  coordination  of  HIV 
prevention  efforts  between  CBOs  and  of 
CBOs  with  State  health  departments, 
affiliates  of  National  and  Regional 
Minority  Organizations  (NRMOs),  HIV 
prevention  service  agencies,  and  other 
public  agencies  including  substance 
abuse  programs,  educational  institutions 
and  the  criminal  justice  system.  CDC 
promotes  collaboration  as  a  strategy  for: 
(1)  Improving  access  to  and  for  at  risk 
populations  and  communities;  (2) 
improving  the  direct  delivery  of 
services;  (3)  improving  referral  of  clients 
to  services;  and  (4)  creating 
comprehensive  HFV  services  in 
designated  geographical  jurisdictions. 
The  use  of  GIS  will  enhance  the 
accomplishment  of  these  three  goals  by 
providing  information  to  hinders  and 
other  shareholders  to  enhance  CBOs  in 
their  efforts  to  provide  interventions 
and  client  referrals  and  services  that  are 
accessible  to  the  populations  in  need  of 
them.  This  data  will  assist  the  CDC  to 
determine  the  effectiveness  of  federal 
funding,  whether  the  funding  is 
affecting  the  designated  high  risk  or 
infected  groups  such  as 
disproportionately  affected  minorities 
where  they  live,  or  whether  or  not  there 
are  available  programs  to  link  with  for 
more  comprehensive  services. 

The  project  will  use  appropriate 
technology  to  minimize  respondent 
burden.  A  self-report  questionnaire, 
three  pages  in  length,  will  be  mailed. 
Attached,  will  be  two  maps  of  the 
geographical  area  (city  and  surroimding 
metropolitan  area)  where  each  CBO  is 
located.  The  use  of  maps  eliminates  the 
need  to  locate  maps  to  respond  to 
questions  concerning  location  and 
distance.  This  project  will  not  be 
requesting  information  of  a  sensitive 
nature.  The  project  deals  with  the  types 
of  interventions  offered  to  high  risk  or 
HIV  positive  individuals,  location  and 
access.  The  CDC  anticipates  one  person 
per  CBO  (total «  of  approximately  2000) 
to  complete  the  data  collection  form 
once  during  the  2000  for  approximately 
30  minutes. 

Therefore,  the  total  response  burden 
is  estimated  at  1,000  hours  (2000  x  .5  x 
1).  The  total  cost  to  respondents  is 
estimated  at  $17,000  assuming  a 
working  wage  for  assigned  CBO 
personnel  of  $17.00  per  hour.  There  are 
no  costs  to  respondents  for  participation 
in  the  study  other  than  the  time  (.5 
hours)  it  takes  to  complete  the 
questionnaire.  There  is  no  cost  to 
respondents. 
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Respondents 


GIS  Questionnaire  for  Directty  and  Indirectly  Funded 
Total 


No.  of  re- 
spondents 


2.000 


No.  of  re- 
sponses/re- 
spondent 


Dated:  December  6.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-31388  Filed  12-11-02;  8:45  am) 

BNXMG  COOC  4183-1«-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliiidren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Title  IV-E  Foster  Care  Eligibility 
Reviews.  Child  and  Family  Services 
Reviews 
OMB  No.  0970-0214 
Description:  ACF  is  requesting 
authority  to  renew  an  existing 
information  collection  that  is  expiring 
April  4,  2003.  The  initial  information 
toUection  was  contained  in  the  final 
rule  transmitting  the  Department's 
monitoring  protocols  for  assessing  title 
IV-E  eUgibility  and  payment  accuracy, 
the  child  and  family  services  reviews 
(CFSR).  enforcement  of  the  title  IV-E 
anti-discrimination  requirements,  and 


certain  provisions  of  the  Adoption  and 
Safe  Families  Act  of  1997.  Five 
information  collections  are  associated 
with  this  information  collection. 

The  collection  of  information  for 
review  of  Federal  payments  to  States  for 
foster  care  maintenance  payments 
(section  1356. 71(i))  is  authorized  by  title 
IV-E  of  the  Social  Seciuity  Act  (the 
Act),  section  474  (42  U.S.C.  6741.  The 
collection  of  information  for  review  of 
State  child  and  family  services  programs 
(section  1355.33(b).  1355.33(c),  and 
1355.33(a))  to  determine  whether  such 
programs  arc  in  substantial  conformity 
with  State  plan  requirements  under 
parts  B  and  E  of  the  Act  is  authorized 
by  section  1123(a)  (42  U.S.C.  1320a^la] 
of  the  Act. 

Section  474(d)  of  the  Act  [42  U.S.C. 
6741  deploys  enforcement  provisions 
(sections  1355.38(b)  and  (c))  for  the 
requirements  at  section  471(a)(18)  (42 
U.S.C.  671]  which  prohibit  the  delay  or 
denial  of  foster  and  adoptive  placements 
based  on  the  race,  color,  or  national 
origin  of  any  of  the  individuals 
involved.  The  enforcement  provisions 
include  the  execution  and  completion  of 
corrective  action  plans  when  a  State  is 
in  violation  of  section  471(a)(18). 

The  information  collection  is  needed 
(1)  To  conduct  Federal  onsite  eligibility 
reviews  of  title  IV-E  of  the  Act,  "Federal 

Annual  Burden  Estimates 


1 


Avg.  txjrden/ 
response 
(In  fxxirs) 


30/60 


Total  twrden 
(in  hours) 


1,000 


1,000 


Payments  for  foster  care  and  adoption 
assistance";  and  (2)  to  monitor  State 
plan  requirements  under  titles  IV-B  and 
IV-E  of  the  Act,  as  required  by  Federal 
statute  and  (3)  to  enforce  the  title  IV-E 
anti-discrimination  requirements 
through  State  corrective  action  plans. 
The  resultant  information  will  allow  us 
to  determine  if  States  are  in  compliance 
with  State  plan  requirements  and  are 
achieving  desired  outcomes  for  children 
and  families,  as  well  as  assure  eligibility 
for  Federally-assisted  foster  care 
expenditiu'es.  These  reviews  not  only 
address  compliance  with  eligibility 
requirements,  but  also  assist  States  in 
enhancing  their  capacities  to  serve 
children  and  families.  In  doing  the  OMB 
information  collection,  we  based  the 
aimual  burden  estimates  for  the  child 
and  family  service  review  instruments 
on  the  pilot  reviews.  We  are  therefore 
soliciting  comments  on  the  annual 
burden  estimates  from  more  accurate 
estimates  of  the  annual  burden.  We 
would  like  to  know  the  tiumber  of 
person-hours  for  State  and  local  child 
welfare  agency  employees  who 
completed  the  statewide  assessment 
instrument,  completed  the  onsite  review 
instrument  and  completed  a  program 
improvement  plan. 

Respondents:  State  Agencies. 


Instruments 


1355.33(b)  State  agency  statewide  assessment 

1355.33(c).On-site  review  

1355.35(a)  Program  Improvement  pian 

1355.38(b)  and  (c)  Corrective  action  plan 

1356.71(1)  Program  improvement  plan  

Estimated  Total  Annual  Burden  Hours: 


Numtier 
of  re- 
spond- 
ents 


17 
17 
17 
5 
17 


Number 
of  re- 
sponses 
per  re- 
spondent 


Average 

burden 

t>ours  per 

response 


240 

900 

80 

80 

63 


Total  tHJr- 
den  hours 


4.080 

15,300 

1.360 

400 

1,071 


22.211 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection 
information  can  be  obtained  and 


comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 


The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
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the  quality,  utility,  and  clarity  of  the 
information  to  be  coUecte'd;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  4.  2002. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  02-31258  Filed  12-11-02;  8:45  am] 
HLUNQ  CODE  41««^1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Head  Start  Impact  Study. 

OMB  No.:  New  Collection. 

Description:  The  Administration  on 
Children,  Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  (DHHS)  is 
requesting  comments  on  plans  to 


conduct  the  Head  Start  Impact  Study. 
This  study  is  being  conducted  under 
contract  with  Westat,  Inc.  (with  the 
Urban  Institute,  American  Institutes  for 
Research,  and  Decision  Information 
Resources  as  their  subcontractors) 
(#282-00-0022)  to  collect  information 
for  determining,  on  a  national  basis, 
how  Head  Start  affects  the  school 
readiness  of  children  participating  in 
the  program  as  compared  to  childiren 
not  enrolled  in  Head  Start  and  to 
determine  under  which  conditions  Head 
Start  works  best  and  for  which  children. 

The  Head  Start  Impact  Study  is  a 
longitudinal  study  that  will  involve 
approximately  5,000-6.000  first  time 
enrolled  three-  and  four-year  old 
preschool  children  across  an  estimated 
75  nationally  representative  grantee/ 
delegate  agencies  (in  communities 
where  there  are  more  eligible  children 
and  families  than  can  be  served  by  the 
program).  The  participating  children 
will  be  randomly  assigned  to  either  a 
Head  Start  group  (that  receives  Head 
Start  program  services)  or  a  comparison 
group  (that  does  not  receive  Head  Start 
services  but  may  enroll  in  other 
available  services  selected  by  their 
parents  or  be  cared  for  at  home).  Data 
collection  for  the  study  began  in  fall 
2002  and  extends  through  spring  2006 
with  child  assessments,  conducted  in 
the  fall  and  spring  of  the  Head  Start 


years  and  in  the  spring  of  the 
kindergarten  and  first  grade  years  and 
parent  interviews  conducted  in  the  fall 
and  spring  of  each  year.  Interviews  with 
teachers,  care  providers,  and  staff 
(setting  interview),  and  quality  of  care 
assessments  will  be  conducted  each 
year.  This  schedule  of  data  collection  is 
necessitated  by  the  mandate  in  Head 
Start's  1998  reauthorization  (Coats 
Human  Services  Amendments  of  1998, 
Pub.  L.  05-285)  that  DHHS  conduct 
research  to  determine,  on  a  national 
level,  the  impact  of  Head  Start  on  the 
children  it  serves. 

A  field  test  of  instruments  and 
procedures  was  conducted  during  fall 
2001  and  spring  2002.  The  field  test 
involved  approximately  450  first  time 
enrolled  three-  and  four-year  old 
preschool  children  across  eight  grantee/ 
delegate  agencies  representing  diiferent 
community  contexts. 

Respondents:  Individuals  or 
households.  Head  Start  Agencies. 
School  Districts,  and  other  child  care 
providers. 

Annual  Burden  Estimates:  Estimated 
Response  Burden  for  Respondents  to  the 
Head  Start  Impact  Study— Fall  2002. 
Spring  2003,  Fall  2003,  Spring  2004, 
Fall  2004,  Spring  2005,  Fall  2005,  and 
Spring  2006. 


Instalment 


Numt)er  of  re- 
spondents 


Number  of  re 
sponses  pe 
respondem 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Year  1  (Fall  2002): 

Parent  interviews 

Child  Assessments  

Year  1  (Sprint  2003): 

Parent  interviews  

Father  questionnaire 

Child  assessments  

Teacher  provider  ratings 

Center  Directors/Principals  Staff 

Classroom  teachers 

Other  care  providers 

Year  2  (Fall  2003): 

Parent  interviews  

Child  assessments  

Year  2  (Spring  2004): 

Parent  interviews  

Child  assessments  

Teach  provider  ratings 

Center  directors/Principals/Staff 

Classroom  teachers 

Other  care  providers 

Year  3  (Fall  2004): 

Parent  interviews  

Year  3  (Spring  2005): 

Parent  interviews  

Child  assessments  

Teacher  ratings 

Principals/Staff 

Classroom  teachers 

Year  4  (Fall  2005): 

Parent  interviews  


5.111 
5,111 

4,599 
4,599 
4,599 

368 
736 
230 

4,139 
2,287 

3,910 
3,910 
803 
349 
700 
103 

3,519 

3,519 

3,519 

704 

352 

704 

1,667 


1.00 
0.9166 

1.00 
0.50 
0.9166 
0.0833 
0.25 
0.50 
0.50 

1.00 
0.9166 

1.00 
0.9166 
0.0833 
0.25 
0.50 
0.50 

1.00 

1.00 

0.9166 

0.0833 

0.25 

0.50 

1.00 


5,111 
4,685 

4.599 

2,300 

4,216 

403 

92 

368 

115 

4,139 
2,096 

3.910 

3,584 

335 

87 

350 

52 

3,519 

3,519 
3,226 

293 
88 

352 

1,667 
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Instrument 


Year  (Spring  2006): 

Parent  interviews  

Child  assessments  

Teacher  ratings 

Principals/Staff 

Classroom  teachers 

Annualized  Totals: 

Year  1  

Year  2  

Year  3  

Year  4  

Estimated  Total  Annual  Burden  Hours 


Number  of  re- 
spondents 


1,667 

1.667 

333 

167 

333 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den flours  per 
response 


1.00 

0.9166 

0.0833 

0.25 

0.50 


Total  burden 
hours 


1,667 
1.528 

138 
42 

167 

21.889 
14,553 
10.997 
5.210 
13.162 


Note:  The  13,745  Total  Annual  Burden 
Hours  is  based  on  an  average  of  2002-03, 
2003-04.  2004-05,  2005-O6  estimated 
burden  hours. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families  Office  of  Information  Services. 
370  L'Enfant  Promenade,  SW.. 
Washington.  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  4.  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
|FR  Do<..  02-31260  Filed  12-11-02;  8:45  am] 
8ILLMG  CODE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Court  Improvement  Program. 
OMB  No.  .New. 

Description:  The  Court -Improvement 
Program  provides  grants  to  State  court 


systems  to  conduct  assessments  of  theic 
foster  care  and  adoption  laws  and 
judicial  processes,  and  to  develop  and 
implement  a  plan  for  system 
improvement.  This  Program  Instruction 
(1)  describes  the  requirements  for  states 
under  the  reauthorization  of  the  Court 
Improvement  Program;  (2)  outlines  the 
programmatic  and  fiscal  provisions  and 
reporting  requirements  of  the  program; 
(3)  specifies  the  application  submittal 
and  approval  procedures  for  the 
program  for  Fiscal  Years  2003  through 
2006;  and  (4)  identifies  technical 
resources  for  use  by  State  courts  during 
the  course  of  the  program.  This  Program 
Instruction  contains  information 
collection  requirements  that  are  found 
in  Public  Law  103-66,  as  amended  by 
Public  Law  105-89  and  Public  Law 
107-133.  and  pursuant  to  receiving  a 
grant  award.  The  information  received 
will  be  used  by  the  agency  to  ensure 
compliance  with  the  statute  and  provide 
training  and  technical  assistance  to  the 
grantees. 

Respondents:  State  Courts. 

Annual  Burden  Estimates: 


Instrument 


Application  

Annual  Program  Report 4. 

Estimated  Total  Annual  Burden  Hours 


Number  of  re- 
spondents 


52 
52 


Number  of  re- 
sponses per 
respondent 


Average  txjr- 

den  hours  per 

response 


40 
36 


Total  burden 
hours 


2,080 
1.872 


3,952 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families.  Office  of  Administration. 
Office  of  Information  Services.  370 
L'Enfant  Prom'enade,  SW..  Washington. 
DC  20447.  Attn:  ACF  Reports  Clearance 
Officer. 


OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  withhi  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street.  NW.. 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  ACF. 
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Dated:  December  4,  2002. 
Robert  Sargis, 

Reports  Clearance  Officer. 

(PR  Doc.  02-31259  Filed  12-11-02;  8:45  am) 

BtLUNG  CODE  41184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Indian  Health  Service  Medical  Staff 
Credentials  and  Privileges  Files 

AGENCY:  Indian  Health  Service.  HHS. 
ACTION:  Request  for  public  comment:  30- 
day  proposed  collection:  Indian  Health 
Service  medical  staff  credentials  and 
privileges  files. 

SUMMARY:  The  Indian  Health  Service 
(IHS),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  conducts  a  pre-clearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
As  required  by  section  3507(a)(1)(D)  of 
the  Act,  the  proposed  information 
collection  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 

The  IHS  received  comments  in 
response  to  the  60-day  Federal  Register 
notice  (67  FR  50892)  published  on 
August  6.  2002.  The  public  comments 
received  in  response  to  the  notice  and 
the  agency  responses  are  summarized 
and  addressed  below. 

Comment:  One  comment  questioned 
the  accuracy  of  the  public  burden 
estimate  for  this  collection  of 
information  by  indicating  the  burden 
estimate  seemed  to  be  too  low. 

Agency  response:  The  burden 
estimate  was  checked  by  having 
additional  clinical  staff  review  and 
complete  the  application  formats.  This 
consultation  was  conducted  within  the 
Department  of  Health  and  Human 
Services  with  the  Federal  Credentialing 
Program,  and  with  several  Department 
of  Defense  (DoD)  hospital  medical  staff 
members.  They  confirmed  the  accuracy 
of  the  burden  hour  estimates  for  formats 
used  in  this  information  collection 
activity  and  the  burden  for  the 


Application  to  Medical  staff  was 
increased  accordingly.  They  made  no 
specific  recommendations  to  change  any 
of  the  application  formats  or  process. 

Comments:  One  comment  suggested 
we  consider  the  time  burden  spent  by 
agency  staff  on  this  activity. 

Agency  response:  The  time  spent  by 
agency  staff  to  handle  ai\d  process  this 
data  collection  is  not  considered  in  the 
"public"  burden  estimate.  However,  the 
agency  is  examining  methods  to  reduce 
the  time  it  takes  agency  staff  to  process 
this  required  data. 

Comment:  One  comment  suggested 
IHS  centralize  or  regionalize  the 
credentialing  process  and  make  it  a 
web-based  format. 

Agency  response:  Agency  staff 
responsible  for  oversight  of  the  medical 
staff  credentials  and  privileges 
application  process  are  currently 
collaborating  with  the  Veterans  Health 
Administration  and  DoD  health  program 
staff  to  make  cost-appropriate  advances 
and  improvements  in  the  credentials 
process  and  to  automated  appropriate 
portions  of  the  credentials  and 
privileges  process.  At  present, 
automation  of  this  process  and  use  of  a 
data  repository  like  the  Federal 
Credentialing  Program  or  other  complex 
relational  databases  is  prohibitively 
expensive  for  the  IHS.  It  is  hoped  that 
the  collaboration  will  result  in  the 
automation  and/or  centralization/ 
regionalization  of  some  aspects  of  the 
agency's  credentialing  process  and 
thereby  reduce  the  public  burden  to 
provide  the  data  and  the  agency  staff 
time  needed  to  process  the  data. 

Comment:  One  comment  suggested 
UtS  implement  a  nationwide  corporate 
credentialing  service  with  staff  trained 
in  the  credentialing  process. 

Agency  response:  The  collaboration 
discussed  above  will  address  this 
suggestion. 

Comment:  One  comment  suggested 
the  credentialing  process  include  a 
"criminal  background  check". 

Agency  response:  The  criminal 
background  check  is  not  a  part  of  the 
IHS  credentialing  process.  However, 
Public  Law  101-630,  the  Indian  Child 
Protection  and  Family  Violence 
Protection  Act,  requires  that  all  IF  S 
employees,  including  the  medical  staff, 
with  potential  direct  or  unobserved 
contact  with  kids  be  checked  for  emy 
history  of  criminal  acts  against  children. 
In  addition,  the  Division  of 
Commissioned  Personnel,  United  States 
Public  Health  Service,  conducts  a 
criminal  background  check  as  part  of  its 
Childcare  National  Agency  Check  with 
Written  Inquiries  (CNACI)  system  on  all 
new  appointees. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  to  be  submitted  directly  to 
OMB. 

Proposed  Collection 

Tifye;  09-17-0009.  "Indian  Health 
Service  Medical  Staff  Credentials  and 
Privileges  Files."  Type  of  Information 
Collection  Request:  Extension  of  a 
currently  approved  information 
collection.  09-17-0009.  "bidian  Health 
Service  Medical  Staff  Credentials  and 
Privileges  Files."  Form  Number: 
Instructions  and  information  collection 
formats  are  contained  in  IHS  Circular 
No.  95-16,  "Credentials  and  Privileges 
Review  Process  for  the  Medical  Staff." 
Need  and  Use  of  Information  Collection: 
The  IHS  operates  health  care  facilitates 
that  provide  health  care  services  to  * 
American  Indians  and  Alaska  Natives. 
To  provide  these  services,  the  IHS 
employs  (directly  and  under  contract) 
several  categories  of  health  care 
providers  including:  physicians  (M.D. 
and  D.O.).  dentists,  psychologists, 
optometrists,  podiatrists,  audiologists, 
physician  assistants,  certified  registered 
nurse  anesthetists,  nurse  practitioners, 
and  certified  nurse  midwives.  IHS 
policy  specifically  requires  physicians 
and  dentists  to  be  members  of  the  health 
care  facility  medical  staff  where  they 
practice.  Health  care  providers  become 
medical  staff  members,  depending  on 
the  local  health  care  facility's 
capabilities  and  medical  staff  bylaws. 
There  are  three  types  of  IHS  medical 
staff  applicants:  (1)  Health  care 
provider  applying  for  direct 
employment  with  IHS  (2)  contract 
health  care  providers  who  will  not  seek 
to  become  IHS  employees;  and  (3) 
employed  IHS  health  care  providers 
who  seek  to  transfer  between  IHS  health 
care  facilities. 

National  health  care  standards 
developed  by  the  Health  Care  Financing 
Administration  and  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO) 
require  health  care  facilities  to  review, 
evaluate  and  verify  the  credentials, 
training  and  experience  of  medical  staff 
applicants  prior  to  granting  medical 
staff  privileges.  To  meet  these  standards, 
IHS  health  care  facilities  require  each 
medical  staff  applicant  to  provide 
information  concerning  their  education, 
training,  licensure,  and  work  experience 
and  any  adverse  disciplinary  actions 
taken  against  them.  This  information  is 
then  verified  with  references  supplied 
by  the  applicant  and  may  include: 
former  employers,  educational 
institutions,  licensure  and  certification 
boards,  the  American  Medical 
Association,  the  Federation  of  State 
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Medical  Boards,  the  National 
Practitioner  Data  Bank,  and  the 
applicants  themselves. 

In  addition  to  the  initial  granting  of 
medical  staff  membership  and  clinical 
privileges,  JCAHO  standards  require 
that  a  review  of  the  medical  staff  be 
conducted  not  less  than  every  two  years. 
This  review  evaluates  the  current 
competence  of  the  medical  staff  and 
verifies  whether  they  are  maintaining 
their  licensure  and  the  certification 
requirements  of  their  specialty. 


The  medical  staff  credentials  and 
privileges  records  are  maintained  at  the 
health  care  facility  where  the  health 
care  provider  is  a  medical  staff  member. 
The  establishment  of  these  records  at 
IHS  health  care  facilities  is  not  optional; 
such  records  must  be  established  and 
maintained  at  all  health  care  facilities  in 
the  United  States  that  are  accredited  by 
JCAHO.  This  information  collection 
activity  is  used  to  evaluate  individual 
health  care  providers  applying  for 
medical  staff  privileges  at  Indian  Health 
Service  (IHS)  health  care  facilities. 


Affected  Public:  Individuals, 
Businesses  or  other  for-profit.  Not-for- 
profit  institutions  and  State,  local  or 
Tribal  Government. 

Type  of  Respondents:  Health  care 
providers  requesting  medical  staff 
privileges  at  IHS  health  facilities. 

The  table  below  provides  the 
following:  Types  of  data  collection 
instruments,  estimated  number  of 
respondents,  number  of  responses  per 
respondent,  annual  number  of 
responses,  average  burden  hour  per 
response,  and  total  annual  burden  hoiu*. 


Data  collection  instrument 


Application  to  Medical  Staff 

Reference  letter  

Reappointment  request 

Medical  Privileges 

Ob-Gyn  Privileges 

Surgical  Privileges  

Psychiatric  Privileges 

Anesthesia  Privileges 

Dental  Privileges  

Optometric  Privileges 

PsyctK)logy  Privileges 

Audtdogy  Privileges 

Pediatric  Privileges  

Radiology  Privileges  

Pattiology  Privileges  


Total 


Estimated 

number  of 

respondents 


600 

.800 

644 

387 

25 

23 

18 

16 

128 

21 

23 

6 

6 

9 

3 


3.709 


Responses 
per  re- 
spondent 


Annual 
numt}er  of 
responses 


600 

1,800 

644 

387 

25 

23 

18 

16 

128 

21 

23 

6 

6 

9 

3 


Average  burden  hour 
per  response* 


1 .00  (60  mins) 
0.33  (20  mins) 
1.00(60  mins) 
1 .00  (60  mins) 
1.00  (60  mins) 
1.00  (60  mins) 
1 .00  (60  mins) 
1 .00  (60  mins) 
0.33  (20  mins) 
0.33  (20  mins) 
0.17  (10  mins) 
0.08  (5  mins)  .. 
0.08  (5  mins)  .. 
0.33  (20  mins) 
0.33  (20  mins) 


Total  annual 
burden 
hours 


600.0 

600.0 

644.0 

387.0 

25.0 

23.0 

18.0 

16.0 

42.2 

6.9 

4.0 

0.5 

0.5 

3.0 

1.0 


2,371.0 


'For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Cost,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Your  written 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function;  (b)  whether  the 
agency  processes  the  information 
collected  in  a  useful  and  timely  fashion; 
(c)  the  accuracy  of  public  burden 
estimate  (the  estimated  amount  of  time 
needed  for  individual  respondents  to 
provide  the  requested  information);  (d) 
whether  the  methodology  and 
assumptions  used  to  determine  the 
estimate  are  logical;  (e)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  being  collected;  and  (f) 
ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestion 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 


time,  to:  Office  of  Management  and 
Budget.  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503, 
Attention:  Allison  Eydt,  Desk  Officer  for 
IHS. 

Send  requests  for  more  information 
on  the  proposed  collection  or  to  obtain 
a  copy  of  the  data  collection 
instrument(s)  and  instructions  to:  Mr. 
Lace  Hadohkwen,  Sr..  M.P.H..  IHS 
Reports  Clearance  Officer,  12300 
Twinbrook  Parkway,  Suite  450, 
Rockville,  MD  20852, 1601,  call  non-toll 
free  (301)  443-1116,  send  via  facsimile 
to  (301)  443-2316.  or  send  your  E-mail 
requests,  comments,  and  return  address 
to:  lhodahkw®hqe.ihs.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Directly  pertaining  to  the  proposed  data 
collection  instruments  and/or  the 
process,  please  contact  Katherine  Ciacco 
Palatianos.  MD,  801  Thompson  Avenue, 
Suite  320,  Rockville,  Md  20852-1627. 
Telephone  (303)  443-1479. 

Comment  Due  Date:  Your  comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 


Dated:  December  3.  2002. 
Robert  G.  McSwain. 

Acting  Interim  Director. 

IFR  Doc.  02-31251  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttte  Secretary 

Notice  of  Propoeed  Information 
Collection 

agency:  Office  of  the  Secretary.  Interior. 
action:  Notice  and  request  for 
comments. 

summary:  The  proposal  for  the 
collection  of  iniormation  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related 
forms  may  be  obtained  by  contacting  the 
Office's  Clearance  Officer  at  the  phone 
number  listed  below.  Clomments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Office  of 
Management  and  Budget. 
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DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  January 
13,  2003,  in  order  to  be  assured  of 
consideration. 

ADDRESSES:  Office  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention, 
Department  of  the  Interior  Desk  Officer, 
725  17th  Street.  NW,  Washington.  DC 
20503.  Also,  please  send  a  copy  of  your 
comments  to  John  Moresko,  Department 
of  the  Interior,  1849  C  Street  NW.,  MS- 
5512,  Washington,  DC  20240  or 
electronically  to 
john_moresko@ios.doi.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  Moresko  at  (202)  208-5704,  or 
electronically  to 
john_moresko@ios.doi.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 

of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13),  require 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection 
activity  that  the  Office  of  the  Secretary 
will  be  submitting  to  OMB  for  extension 
or  re-approval. 

Form  Dl-381  and  Form  DI-382  were 
created  because  of  the  amendments  to 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (Act)  made  by  the  Uniform 
Relocation  Act  Amendments  of  1987, 
Title  rv  of  the  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act 
of  1987,  Public  Law  100-17. 

The  Office  of  the  Secretary  will 
request  a  3-year  term  of  approval  for  this 
information  collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency:  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany  the 
Office  of  the  Secretary's  submission  of 
the  information  collection  request  to 
OM^, 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 


following  information  collection 
activity: 

Titles:  Claim  For  Relocation 
Payments-Residential,  Claim  for 
Relocation  Payments-Nonresidential. 

OMB  Approval  Number:  1084-0010. 

Summary:  The  information  on  the 
application  will  be  used  to  determine 
the  amount  of  money,  if  any,  owed  to 
persons  or  businesses  displaced  by 
Federal  acquisition  of  their  real 
property. 

Bureau  Form  Numberfs):  DI-381,  DI- 
382. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Individuals  and  businesses  who  are 
displaced  because  of  Federal  acquisition 
of  their  real  property. 

Total  Annual  Responses:  200. 

Total  Annual  Burden  Hours:  88. 

Dated:  December  9,  2002. 
Debra  Sonderman, 

Director,  Office  of  Acquisition  and  Property 
Management. 
(PR  Doc.  02-31307  Filed  12-11-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Infonnation  Collection  for  Part  13, 
Tribal  Reassumptlon  of  Jurisdiction 
Over  Child  Custody  Proceedings 

AGENCY:  Biireau  of  Indian  Affairs.  ^ 

Interior. 

ACTION:  Notice  of  renewal  and  request 

for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  this 
notice  announces  that  the  Bureau  of 
Indian  Affairs  is  seeking  to  extend 
clearance  for  an  information  collection 
request.  The  information  collection. 
Tribal  Reassumptlon  of  Jurisdiction  over 
Child  Custody  Proceedings,  is  cleared 
imder  OMB  Control  Number  1076-0112. 
Interested  parties  are  invited  to 
comment  on  this  collection. 
DATES:  Submit  comments  on  or  before 
February  10,  2003. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  Larry  Blair,  Bureau  of 
Indian  Affairs,  Branch  of  Tribal 
Government,  Division  of  Social 
Services,  1849  C  Street  NW.,  (MS-466D- 
MIB),  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  copies  of 
the  infonnation  collection  requests 
without  charge  by  contacting  Mr.  Larry 
Blair.  (202)  208-2479.  Facsimile  number 
(202)  208-5113. 
SUPPt£MENTARY  INFORMATION: 


I.  Abstract 

The  Department  has  issued  regulations 
prescribing  procedures  by  which  an  Indian 
tribe  may  reassume  jurisdiction  over  Indian 
child  proceedings  when  a  state  asserts  any 
jurisdiction.  Tribes  have  the  right  to  pursue 
this  alternative  because  this  action  is 
authorized  by  the  Indian  Child  Welfare  Act. 
Pub.  L.  95-608.  92  Stat.  3069.  25  U.S.C.  1918. 

II.  Request  for  Comments 

The  Department  invites  comments  on: 

(1)  Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of  the 
functions  of  the  Bureau,  including  whether 
the  information  will  have  practical  utility: 

(2)  The  accuracy  of  the  Bureau's  estimate 
of  the  burden  of  the  information  collection, 
including  the  validity  of  the  methodology 
and  assumptions  used; 

(3)  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be  collected: 
and. 

(4)  Ways  to  minimize  the  burden  of  the 
information  collection  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  collection  techniques  or 
forms  of  information  technology. 

Please  note,  any  comments,  names  and 
addresses  concerning  this  submission  are 
available  for  public  review  during  regular 
business  hours  (8  a.m.  to  4:30  p.m).  If  you 
wish  your  name  and  address  withheld  you 
must  state  this  prominently  at  the  beginning 
of  your  comment.  We  will  honor  your  request' 
to  the  extent  allowable  by  law.  An  agency 
may  not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection  of 
information  unless  it  displays  a  currently 
valid  OMB  control  number. 

m.Data 

Title  of  the  Information  Co//ecfjon:  Tribal 
Reassumption  of  Jurisdiction  Over  Child 
Custody  Proceedings. 

Summary  of  Collection  of  Information:  The 
collection  of  information  will  ensure  that  the 
provisions  of  Pub.  L.  95-608  are  met. 

Affected  Entities:  Federally  recognized 
tribes  who  submit  tribal  reassumption 
petitions  for  review  and  approval  by  the 
Secretary  of  the  Interior. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Annual  Responses:  2. 

Estimated  Time  Per  Application:  8  hours. 

Estimated  Total  Annual  Burden  Hours:  16 
hours. 

Dated:  December  4.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  02-31312  Filed  12-11-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[AZ-05(M)2-1 232-EB-AZ1 1 ;  8371  ] 

Notice  Of  Proposed  Supplementary 
Rules  on  Public  l^nds  Wittiin  all 
Arizona  and  California  Long-Term 
Visitor  Areas 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Publication  of  supplementary 

rules  for  Long-Term  Visitor  Areas 

managed  by  the  California  Desert 

District  office,  California,  and  the  Yuma 

Field  Office.  Arizona. 

summary:  The  Bureau  of  Land 
Management  (BLM)  Yuma  Field  Office, 
Palm  Springs  Field  Office,  and  El  Centro 
Field  Office  are  proposing  revised 
supplementary  rules  applying  to  the 
Long-Term  Visitor  Area  (LTVA) 
Program.  The  program,  which  was 
instituted  in  1983,  established 
designated  LTVAs  and  identified  an 
annual  long-term  use  season  from 
September  15  to  April  15.  During  the 
long-term  season,  visitors  who  wish-to 
camp  on  public  lands  in  one  location  for 
extended  periods  must  stay  in  the 
designated  LTVAs  and  purchase  an 
LTVA  permit.  The  revised 
supplementary  rules  are  necessary  to 
allow  safe  accommodation  by  BLM  of 
increasing  demand  for  long-term  winter 
visitation  and  provide  for  protection  of 
natural  resources  through  improved 
management. 

DATES:  Comments  on  the  supplementary 
rules  must  be  received  or  postmarked  by 
January  13,  2003  to  be  assured 
consideration.  In  developing  Hnal 
supplementary  rules,  BLM  may  not 
consider  comments  postmarked  or 
received  in  person  or  by  electronic  mail 
after  this  date. 
ADDRESSES:  Internet  e-mail: 
Mark_Lowans@blm.gov.  Mail,  personal, 
or  messenger  delivery:  Yuma  Field 
Office,  2555  East  Gila  Ridge  Road. 
Yuma,  Arizona  85365  (Attention:  Mark 
Lowans);  Palm  Springs  Field  Office,  690 
West  Garnet  Avenue,  North  Palm 
Springs,  California  92258  (Attention: 
Anna  Atkinson);  or  El  Centro  Field 
Office.  1661  South  Fourth  Street.  El 
Centro,  California  92243  (Attention:  Bob 
Haggerty). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Lowans,  Outdoor  Recreation 
Planner,  telephone  (928)  317-3210;  or 
Arma  Atkinson,  Outdoor  Recreation 
Planner,  telephone  (760)  251-4800;  or 
Bob  Haggerty.  Outdoor  Recreation 
Planner,  telephone  (760)  337-4400;  or 
by  e-mail:  Mark_Lowans@blm.gov. 


SUPPLEMENTARY  INFORMATION: 
L  Public  Comment  Procedures 

Please  submit  your  comments  on 
issues  related  to  the  proposed 
supplementary  rules,  in  writing, 
according  to  the  ADDRESSES  section 
above.  Comments  on  the  supplementary 
rules  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
supplementary  rules,  and  should 
explain  the  reason  for  any 
recommended  change.  When  possible, 
your  comments  should  reference  the 
specific  section  or  paragraph  of  the 
proposal  that  you  are  addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  supplementary  rules, 
comments  that  BLM  receives  after  the 
close  of  the  comment  period  or 
comments  delivered  to  an  address  other 
than  those  listed  above. 

BLM  will  make  your  comments, 
including  your  name  and  address, 
available  for  public  review  at  the  Yuma 
Field  Office.  BLM  located  at  2555  Gila 
Ridge  Road.  Yuma.  Arizona.  85365 
during  regular  business  hours  (7:45  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays).  Under  certain 
conditions.  BLM  can  keep  your  personal 
information  confidential.  You  must 
prominently  state  your  request  for 
confidentiality  at  the  beginning  of  your 
comment.  You  may  include  reasons  for 
your  request.  BLM  will  consider 
withholding  your  name,  street  address, 
and  other  identifying  information  on  a 
case-by-case  basis  to  the  extent  allowed 
by  law.  BLM  will  make  available  to  the  ■ 
public  all  submissions  htim 
organizations  and  businesses  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

IL  Discussion  of  the  Supplementary 
Rules 

These  supplementary  rules  will  apply 
to  all  lands  within  designated  Long- 
Term  Visitor  Areas  in  Arizona  and 
California.  The  BLM  has  determined 
these  supplementary  rules  are  necessary 
to  protect  the  natural  resources  and  to 
provide  for  safe  public  recreation  and 
public  health,  to  reduce  the  potential  for 
damage  to  the  environment,  and  to 
enhance  the  safety  of  visitors.  The 
purpose  of  the  LTVA  program  is  to 
provide  areas  for  long-term  winter 
camping  use.  The  sites  designated  as 
LTVAs  are,  in  most  cases,  the  traditional 
use  areas  of  long-term  visitors. 
Designated  sites  were  selected  using 
criteria  developed  during  the  land 
management  planning  process,  and 
BLM  wrote  environmental  assessments 
for  each  site  location. 


The  program  was  established  for  safe 
and  proper  acconmiodation  of  the 
increasing  demand  for  long-term  winter 
visitation  and  for  natural  resource 
protection  through  improved 
management  of  this  use.  The 
designation  of  LTVAs  ensures  that 
specific  locations  are  available  for  long- 
term  use  year  after  year,  and  that 
inappropriate  areas  are  not  used  for 
extended  periods. 

Visitors  may  camp  without  an  LTVA 
permit  outside  LTVAs,  for  up  to  14  days 
in  any  28-day  period,  on  public  lands 
not  otherwise  posted  or  closed  to 
camping. 

The  authority  for  the  designation  of 
LTVAs  is  contained  in  43  CFR  8372.0- 
3  and  8372.0-5(g).  The  authority  for  the 
establishment  of  an  LTVA  program  is 
contained  in  43  CFR  8372.1.  The 
authority  for  the  payment  of  fees  is 
contained  in  36  CFR  subpart  71 .  The 
authority  for  establishing 
supplementary  rules  is  contained  in  43 
CFR  8365.1-6.  The  LTVA 
supplementary  rules  have  been 
developed  to  meet  the  goals  of 
individual  resource  management  plans. 
These  rules  will  be  available  in  each 
local  office  having  jiuisdiction  over  the 
lands,  sites,  or  facilities  affected,  and 
will  be  posted  near  and/or  within  the 
lands,  sites,  or  facilities  affected. 
Violations  of  supplementary  rules  are 
punishable  by  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months. 

m.  Procedural  Information 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

These  supplementary  rules  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These 
supplementary  rules  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  directed  at  the 
effective  management  of  developed 
Long-Term  Visitor  Areas.  They  will  not 
adversely  affect,  in  a  material  way.  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  These 
supplementary  rules  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency.  The 
supplementary  rules  do  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  right 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 
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Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
these  supplementary  rules  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  the 
supplementary  rules  clearly  stated? 

(2)  Do  the  supplementary  rules 
contain  technical  language  or  jargon  that 
interferes  with  their  clarity? 

(3)  Does  the  format  of  the 
supplementary  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity. 

(4)  Would  the  supplementary  rules  be 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 

(5)  Is  the  description  of  the 
supplementary  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  supplementary  rules?  How  could 
this  description  be  more  helpful  in 
making  the  supplementary  rules  easier 
to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementary 
nUes  to  the  addresses  specified  in  the 
ADDRESSES  section. 

National  Environmental  Policy  Act 

BLM  has  prepared  environmental 
assessment  documents  including  the 
Yuma  Resource  Management  Plan  and 
Environmental  Impact  Statement  dated 
1988;  La  Posa  Interdisciplinary 
Management  Plan  and  Environmental 
Assessment  dated  July  1997;  California 
Desert  Conservation  Area  Plan  as 
amended  and  final  Environmental 
Impact  Statement  and  Proposed  Plan 
dated  1980  and  has  found  that  the 
supplementary  rules  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  section 
102{2)(C)  of  the  National  Environmental 
Protection  Act  of  1969  (NEPA),  42 
U.S.C.  4332(2)(C).  The  supplementary 
rules  will  enable  effective  BLM 
management  of  its  Long-Term  Visitor 
Areas  for  the  public.  BLM  has  placed 
the  Enviroimiental  Assessment  (EA)  and 
the  Finding  of  No  Significant  Impact 
(FONSI)  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  in  the  ADDRESSES  section. 
BLM  invites  the  public  to  review  these 
documents  and  suggests  that  anyone 
wishing  to  submit  comments  in 
response  to  the  EA  and  FONSI  do  so  to 
the  addresses  in  the  ADDRESSES  section 
above. 


Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  5 
U.S.C.  601-612,  (RFA)"to  ensure  that 
Government  regulations  do  not 
imnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analys'^  if  a  rule 
would  have  a  significant  economic 
impact  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  supplementary  rules  do  not 
pertain  specifically  to  commercial  or 
governmental  entities  of  any  size,  but 
contain  rules  to  protect  the  health  and 
safety  of  individuals,  property,  and 
resources  on  the  public  lands. 
Therefore,  BLM  has  determined  under 
the  RFA  that  these  supplementary  rules 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  in 
SBREFA  at  5  U.S.C.  804(2).  Again,  the 
supplementary  rules  pertain  only  to 
individuals  who  wish  to  camp  on  public 
lands.  In  this  respect,  the  regulation  of 
such  use  is  necessary  to  protect  the 
public  lands,  facilities,  and  those, 
including  small  business  concessioners, 
who  use  them.  The  supplementary  rules 
have  no  effect  on  business,  commercial, 
or  industrial  use  of  the  public  lands. 

Unfunded  Mandates  Reform  Act 

These  supplementary  rules  do  not 
impose  an  imfunded  mandate  on  state, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  supplementary 
rules  have  a  significant  or  unique  effect 
on  state,  local,  or  tribal  government  or 
the  private  sector.  The  supplementary 
rules  do  not  require  anything  of  state, 
local,  or  tribal  governments.  Therefore, 
the  BLM  is  not  required  to  prepare  a 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.). 

Executive  Order  12630.  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  supplementary  rules  do  not 
represent  a  government  action  capable 
of  interfering  with  constitutionally 
protected  property  rights.  The 
supplementary  rules  do  not  address 
property  rights  in  any  form  and  do  not 
cause  the  impairment  of  anyone's 
property  rights.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  supplementary 
rules  would  not  cause  a  taking  of  private 


property  or  require  further  discussion  ot 
takings  implications  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

The  supplementary  rules  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The 
supplementary  rules  apply  in  Arizona 
and  California,  and  do  not  address 
jurisdictional  issues  involving  the  State 
governments.  Therefore,  in  accordance 
with  Executive  Order  13132,  BLM  has 
determined  that  these  supplementary 
rules  do  not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  E.O.  13175,  we 
have  found  that  this  final  rule  would 
not  include  policies  that  have  tribal 
implications.  The  rule  would  not  affect 
lands  held  for  the  benefit  of  Indians, 
Aleuts,  and  Eskimos.  The  rule  woidd 
apply  only  to  persons  engaged  in  long- 
term  camping  on  certain  designated 
public  lands  in  Arizona  and  California. 

Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  It  will  have  no 
discernible  effect  on  the  production  or 
sale  of  energy  minerals,  and  any  effect 
on  the  consumption  of  such  minerals, 
either  in  manufacturing  camping  and 
mobile  home  or  trailer  equipment  or 
traveling  to  LTVA  areas,  will  be 
imperceptible,  since  the  provision 
should  not  have  a  measurable  effect  on 
either  activity. 

Paperwork  Reduction  Act 

The  supplementary  rules  do  not 
contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995.  44  U.S.C.  3501  et  seq. 

Author 

The  principal  author  of  these 
supplementary  rules  is  Mervin  G.  Boyd 
of  the  Yuma.  Arizona,  Field  Office, 
assisted  by  Ted  Hudson  of  the 
Regulatory  Affairs  Group,  Washington 
Office,  BLM. 

For  the  reasons  stated  in  the 
Preamble,  and  under  the  authority  of  43 
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CFR  8365.1-6,  the  Bureau  of  Land 
Management  proposes  supplementary 
rules  for  public  lands  in  Arizona  and 
California,  to  read  as  follows: 

Dated:  July  19.  2002. 
Car!  Rountree, 
State  Director.  Arizona. 
James  Wesley  Abtmtt, 
Acting  State  Director.  California. 

Supplementary  Rules  on  Use  of  Long- 
Term  Visitor  Areas  in  Arizona  and 
California 

The  following  are  the  supplemental 
rules  for  the  designated  Long  Term 
Visitor  Areas  (LTV As)  and  are  in 
addition  to  rules  of  conduct  set  forth  in 
43  CFR  subpart  8365.  The  supplemental 
rules  apply  year-long  to  all  public  land 
users  who  enter  the  LTV  As. 

Sec.  1    Permit  Requirements  and  Fees 

You  must  have  a  permit  to  camp  in  ■ 
a  designated  LTVA  between  September 
15  and  April  15.  The  permit  authorizes 
you  to  camp  within  any  designated 
LTVA  using  those  camping  or  dwelling 
unit(s)  indicated  on  the  permit  between 
the  period  from  September  15  to  April 
15.  There  are  two  types  of  permits: 
Long-term  and  Short-visit.  The  long- 
term  permit  fee  is  $125.00.  U.S.  funds 
only,  for  the  entire  season  and  any  part 
of  the  season.  The  short-term  permit  is 
$25.00.  U.S.  funds  only,  for  14 
consecutive  days.  The  short-visit  permit 
may  be  renewed  an  unlimited  number 
of  times  for  the  cost  of  $25.00  for  14 
consecutive  days.  BLM  will  not  refund 
permit  fees. 

Sec.  2    Displaying  the  Permit 

To  make  it  valid,  at  the  time  of 
purchase,  you  must  affix  your  short-visit 
permit  decal  or  long-term  permit  decal. 
using  the  adhesive  backing,  to  the 
bottom  right-hand  comer  of  the 
windshield  of  all  transportation  vehicles 
and  in  a  clearly  visible  location  on  all 
camping  units.  You  may  use  no  more 
than  2  secondary  vehicles  within  the 
LTVA. 

Sec.  3    Permit  Tmnsfers 

You  may  not  reassign  or  transfer  your 
permit. 

Sec.  4    Permit  Revocation 

An  authorized  BLM  officer  may 
revoke,  without  reimbursement,  your 
LTVA  permit  if  you  violate  any  BLM 
rule  or  regulation,  or  if  your  conduct  or 
that  of  your  family  or  guest  is 
inconsistent  with  the  goal  of  BLM's 
LTVA  Program.  Failure  to  retiim  any 
LTVA  permit  to  an  authorized  BLM 
officer  upon  demand  is  a  violation  of 
these  supplementary  rules.  If  BLM 


revokes  your  permit,  you  must  remove 
all  of  your  property  and  leave  the  LTVA 
system  within  12  hours  of  notice,  and 
you  may  not  enter  any  other  LTVA  in 
Arizona  or  California  for  the  remainder 
of  the  LTVA  season. 

Sec.  5    Unoccupied  Camping  Units 

Do  not  leave  your  LTVA  camping  unit 
or  campsite  unoccupied  for  a  period  of 
greater  than  5  days  unless  an  authorized 
BLM  officer  approves  in  advance. 

Sec.  6    Parking 

For  your  safety  and  privacy,  you  must 
maintain  a  minimum  of  15  feet  of  space 
between  dwelling  units. 

Sec.  7    Removal  of  Wheels  and 
Campers 

Campers,  trailers,  and  other  dwelling 
units  must  remain  mobile.  Wheels  must 
remain  on  all  wheeled  vehicles.  You 
may  set  trailers  and  pickup  campers  on 
jacks  manufactured  for  that  purpose. 

Sec.  8    Quiet  Hours 

Quiet  hours  are  bom.  10  p.m.  to  6  a.m. 
under  applicable  state  time  zone 
standards,  or  as  otherwise  posted. 

Sec.  9    Noise 

Do  not  operate  audio  devices  or 
motorized  equipment,  including 
generators,  in  a  manner  that  makes 
unreasonable  noise  as  determined  by 
the  authorized  BLM  officer.  Outdoor 
amplified  music  is  allowed  only  within 
La  Posa  and  Imperial  Deun  LTV  As  and 
only  in  locations  designated  by  BLM 
and  when  approved  in  advance  by  an 
authorized  BLM  officer. 

Sec.  10    Access 

Do  not  block  roads  or  trails  commonly 
in  public  use  with  your  parked  vehicles, 
stones,  wooden  barricades,  or  by  any 
other  means. 

Sec.  1 1    Structures  and  Landscaping 

a.  Fixed  fences,  dog  runs,  storage 
units,  windbreaks,  and  other  such 
structures  are  prohibited.  Temporary 
structures  of  these  types  must  conform 
to  posted  policies. 

b.  Do  not  alter  the  natural  landscape 
by  painting  rocks  or  defacing  or 
damaging  any  natural  or  archaeological 
feature. 

Sec.  12    Livestock 

Do  not  board  or  keep  livestock 
(horses,  cattle,  sheep,  goats,  etc.)  within 
LTVA  boundaries,  unless  an  authorized 
BLM  officer  approves  in  advance. 

Sec.  13    Pets 

Pets  must  be  kept  on  a  leash  at  all 
times.  Keep  an  eye  on  your  pets. 
Unattended  and  imwatched  pets  may 


fall  prey  to  coyotes  or  other  desert 
predators.  You  are  responsible  for  clean- 
up and  sanitary  disposal  of  your  pet's 
waste. 

Sec.  14    Cultural  Resources 

Do  not  disturb  any  archaeological  or 
historical  values,  including,  but  not 
limited  to,  petroglyphs,  ruins,  historic 
buildings,  and  arti^cts  that  may  occtir 
on  public  lands. 

Sec.  15    Trash 

You  must  place  all  trash  in  designated 
receptacles.  Public  trash  facilities  are 
shown  in  the  LTVA  brochure:  Do  not 
deposit  trash  or  holding-tank  sewage  in 
vault  toilets.  An  LTVA  permit  is 
required  for  trash  disposal  within  all 
LTVA  campgroimds.  You  may  not 
change  motor  oil,  vehicular  fluids,  or 
dispose  of  or  possess  these  used 
substances  within  an  LTVA. 

Sec.  16    Dumping 

Do  not  dump  sewage,  gray  water,  or 
garbage  on  the  ground.  This  includes 
motor  oil  and  any  other  waste  products. 
Federal,  state,  and  coimty  sanitation 
laws  and  county  ordinance  specifically 
prohibit  these  practices.  Sanitary  diunp 
station  locations  are  shown  in  the  LTVA 
brochure.  You  must  have  an  LTVA 
permit  for  dumping  within  all  LTVA 
campgrounds. 

Sec.  1 7    Self-Contained  Vehicles 

a.  In  Pilot  Knob,  Midland,  Tamarisk, 
and  Hot  Springs  LTVAs,  you  may  camp 
only  in  self-contained  camping  units. 
The  La  Posa,  Imperial  Dam,  and  Mule 
Mountain  LTVAs  are  restricted  to  self- 
contained  camping  units,  except  within 
500  feet  of  a  vault  or  rest  room. 

b.  Self-contained  camping  units  must 
have  a  permanent,  affixed  waste  water 
holding  tank  of  10-gallon  minimum 
capacity.  BLM  does  not  consider  port-a- 
potty  systems,  or  systems  that  utilize 
portable  holding  tanks  or  permanent 
holding  tanks  of  less  than  10-gallon 
capacity,  to  be  self-contained. 

Sec.  18    Campfires 

You  may  have  campfires  in  LTVAs, 
subject  to  all  local,  state,  and  Federal 
regulations.  You  must  comply  with 
posted  rules. 

Sec.  19    Wood  Collection 

Do  not  collect  wood  within  LTVAs. 
You  may  not  possess  native  firewood 
[i.e.,  mesquite,  ironwood.  palo  verde) 
within  LTVAs.  Please  contact  the 
nearest  BLM  office  for  current 
regulations  concerning  wood  collection. 

Sec.  20    Speed  Limit 

The  speed  limit  in  LTVAs  is  15  miles 
per  hour  or  as  otherwise  posted. 
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Sec.  21     Off-Highway  Vehicle  Use 

Motorized  vehicles  must  remain  on 
existing  roads,  trails,  and  washes. 

Sec.  22    Vehicle  Use 

Do  not  operate  any  vehicle  in 
violation  of  state  or  local  laws  and 
regulations  relating  to  use,  standards, 
registration,  operation,  and  inspection. 

Sec.  23    Firearms 

Do  not  discharge  or  otherwise  use 
firearms  or  weapons  inside  or  within  V2 
mile  of  LTVAs. 

Sec.  24     Vending  Permits 

You  must  have  a  vending  permit  to 
carry  on  any  commercial  activity.  Please 
contact  the  nearest  BLM  office  for 
information  on  vending  or  concession 
permits. 

Sec.  25    Aircraft  Use 

Do  not  land  or  take  off  in  aircraft, 
including  ultralights  and  hot  air 
balloons,  in  LTVAs. 

Sec.  26    Perimeter  Camping 

Do  not  camp  within  1  mile  outside 
the  boundaries  of  Hot  Springs, 
Tamarisk,  and  Pilot  Knob  LTVAs  and 
within  2  miles  outside  the  boundary  of 
Midland  LTVA. 

Sec.  27    Hot  Springs  Spa  and  Day  Use 
Area 

Do  not  consume,  possess,  or  use  food, 
beverages,  glass  containers,  soap,  pets, 
or  motorized  vehicles  within  the  fenced- 
in  area  at  the  Hot  Springs  Spa.  Day  use 
hours  are  5  a.m.  to  midnight. 

Sec.  28    Mule  Mountain  LTVA 

You  may  camp  only  at  designated 
sites  within  Wiley's  Well  and  Coon 
Hollow  campgrounds.  You  may  have 
only  one  (1)  camping  or  dwelling  unit 
per  site. 

Sec.  29    Imperial  Dam  and  La  Posa 
LTVAs 

Do  not  camp  overnight  in  desert 
washes  in  Imperial  Dam  and  La  Posa 
LTVAs. 

Sec.  30    La  Posa  LTVA 

You  may  enter  La  Posa  LTVA  only  by 
legal  access  roads  along  U.S.  Highway 
95.  Do  not  create  or  use  any  other  access 
points.  Do  not  remove  or  modify 
barricades,  such  as  fences,  ditches,  and 
berms. 

Sec.  31    Posted  Rules 

You  must  observe  and  obey  all  posted 
rules.  Individual  LTVAs  may  have 
additional  specific  rules  in  addition  to 
these  supplementary  rules.  If  posted 
rules  differ  from  these  supplementary 
niles,  the  posted  rules  take  precedence. 


Sec.  32    Other  Laws 

If  you  hold  an  LTVA  permit,  you  must 
observe  and  obey  all  Federal,  state,  and 
local  laws  and  regulations  applicable  to 
the  LTVA. 

Sec.  33    Campsite  Maintenance 

You  must  keep  the  LTVA  and, 
specifically,  your  campsite,  in  a  neat, 
orderly,  and  sanitary  condition. 

Sec.  34    Length  of  Stay 

Between  April  16  and  September  14, 
you  may  stay  in  an  LTVA  only  14  days 
in  any  28-day  period.  After  your  14th 
day  of  occupation  at  an  LTVA,  you  must 
move  outside  of  a  25-mile  radius  of  that 
LTVA. 

Sec.  35    Penalties 

Under  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a)),  if  you  knowingly  and  willfully 
violate  or  fail  to  comply  with  any  of  the 
supplementary  rules  provided  in  this 
notice,  BLM  may  revoke  your  LTVA 
permit,  and  you  may  be  subject  to  a  fine 
under  18  U.S.C.  3571  or  other  penalties 
in  accordance  with  43  U.S.C.  1733. 

(PR  Doc.  02-30991  Filed  12-11-02;  8:45  am] 

BNJJNG  COOE  4310-32-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-475] 

Certain  Electronic  Educational  Devices 
and  Components  Thereof;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Granting 
Complainant  Franiiiin  Electronic 
Publishers,  inc's  Motion  for  l.eave  To 
WIttMlraw  tlie  Complaint  and  for 
Termination  of  the  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  ("ID") 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  complainant 
Franklin  Electronic  Publisher,  Inc's 
motion  for  leave  to  withdraw  its 
amended  complaint  and  for  termination 
of  investigation  as  to  all  respondents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Liberman,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street.  SW.. 
Washington.  DC  20436,  telephone  (202) 
205-3115.  Copies  of  the  ALJ  s  ID  and  all 
other  nonconfidential  documents  filed 


in  coimection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW.. 
Washington.  DC  20436.  telephone  (202) 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  Genet-al  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
on  August  9.  2002.  based  on  a  complaint 
filed  by  Franklin  Electronic  Publishers, 
Inc.  of  Burlington,  New  Jersey 
("Franklin"),  against  LeapFrog 
Enterprises.  Inc.  of  Emeryville. 
California,  and  Jetta  Company  Ltd.  of 
Fanling.  N.T..  Hong  Kong.  67  FR  51686 
(Aug.  2002).  The  complaint  alleges 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  and  sale 
of  certain  electronic  educational  devices 
and  components  thereof  by  reason  of 
infringement  of  claims  1—4  of  U.S. 
Patent  No.  5.203.705.  On  November  5, 
2002.  Franklin  filed  an  unopposed 
motion  for  leave  to  withdraw  its 
complaint  and  terminate  the 
investigation.  On  November  12,  2002. 
the  Commission  investigative  attorney 
filed  a  response  in  support  of  Franklin's 
motion. 

On  November  14.  2002.  ALJ  issued  an 
ID  granting  Franklin's  motion.  No  party 
filed  a  petition  for  review  of  the  ALJ's 
ID.  The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  and  in 
section  210.42  of  the  Commission's 
rules  of  practice  and  procedure  (19  CFR 
210.42). 

Issued:  December  6.  2002. 

By  order  of  the  Commission. 
Mariljm  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-31309  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  60-Day  Notice  of  Information 
Collection  Under  Review;  Applicant 
Survey;  Form  G-942. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  February  10,  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Fonn/CoUection: 
Applicant  Survey. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-942.  Human 
Resources  Bremch,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  form  is  required  to 
ensure  compliance  with  Federal  laws 
and  regulations  which  mandate  equal 


opportimity  in  the  recruitment  of 
applicants  for  Federal  employment. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75,000  responses  at  4  minutes 
(.066)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,950  aiuiual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4304,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  601  D  Street.  NW..  Patrick 
Henry  Building.  Suite  1600. 
Washington,  DC  20530. 

Dated:  December  6,  2002. 
Ridiard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

|FR  Doc.  02-31253  Filed  12-11-02;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-Day  Notice  of  Information 
Collection  Under  Review;  Contacts 
Concerning  INS  Practitioner  Fraud  Pilot 
Program;  Form  G-1046. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  February  10,  2003. 


Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodolo^  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  current  information 
collection. 

(2)  Title  of  the  Form/Collection: 
Contacts  Concerning  INS  Practitioner 
Fraud  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-1046.  Office  of 
Policy  and  Plaiuiing,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  provides  a 
standardized  way  of  recording  the 
number  of  individuals  contacting  the 
Commimity  Based  Organizations 
concerning  the  practitioner  fraud  pilot 
program.  The  INS  will  use  the 
information  collected  on  the  form  to 
determine  how  many  persons  are  served 
by  the  program  and  if  its  public 
outreach  efforts  are  successful. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  60,000  responses  at  52  minutes 
(0.866)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  51,960  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 


•^cAtn 
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Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Sti^t,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  601  D  Street.  NW..  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

D«ted:  December  6.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

(FRDoc.  02-31254  Filed  12-11-02;  8:45  am] 

BUJNG  COOC  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdminlstratkMt 

t 

[TA-W-42^7] 

Coming  Cable  Systems; 
Telecommunication  Cable  Plant, 
Hicliory,  NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  1.  2002  in 
response  to  a  worker  petition,  which 
was  filed  on  behalf  of  workers  at 
Coming  Cable  Systems. 
Telecommunication  Cable  Plant, 
Hickory.  North  Carolina. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
ConsequenUy,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  27th  day  of 
Noverol)er,  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31288  Filed  12-11-02;  8:45  am] 
MUMO  COOC  4610-aO-P 


DEPARTMENT  OF  UKBOR 

Employment  and  Training 
Administration 

[TA-W-60.122] 

Fd  USA,  Inc.,  Communications,  Data, 
and  Consumer  Division  (CDC)  Riser 
Optics  Group,  a  Member  of  the  Areva 
Group,  Etters,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  2  il  of  the  Trade 
Act  of  1974,  as  amenH,;d,  an 
investigation  was  initiated  on  November 
19,  2002  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at  FCI 
USA,  Inc.,  Communications,  Data,  and 
Consumer  Division  (CDC),  Fiber  Optics 
Group,  a  member  of  the  Areva  Group. 
Etters,  Peimsylvania. 

The  Department  issued  negative 
determinations  applicable  to  the 
petitioning  group  of  workers  on 
September  20.  2002  (TA-W-41,571).  No 
new  information  or  change  in 
circumstances  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determinations.  ConsequenUy. 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC.  this  25th  day  of 
November  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31290  Filed  12-11-02;  8:45  am) 

BHJJNQ  COOE  4S10-30-P 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 

[TA-W-50.117] 

Flextronics  International  USA,  Inc., 
Longmont,  CO;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  November 
19,  2002,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Flextronics  International  USA,  Inc., 
Longmont,  Colorado. 

The  Department  issued  negative 
determinations  applicable  to  the 
petitioning  group  of  workers  on  August 
28,  2002  (TA-W-41.700).  No  new 
information  or  change  in  circumstances 
is  evident  which  would  result  in  a 
reversal  of  the  Department's  previous 
determination.  Consequently,  further 
investigation  would  serve  no  purpose, 
and  the  investigation  has  been 
terminated. 


Signed  at  Washington,  DC,  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31289  Filed  12-11-02;  8:45  am] 

BILLING  COOE  4S10-30-P 


DEPARTMENT  OF  U^OR 

Employment  and  Training 
Administration 

[TA-W-42,304] 

The  Virkler  Company,  Charlotte,  NC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  28,  2002,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  The  Virkler  Company, 
Charlotte,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31287  Filed  12-11-02;  8:45  am) 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-«613] 

State  of  Aiaslia  Commercial  Fisheries 
Entry  Commission  Permit  #  65631 U 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  65631U, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
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serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  02-31277  Filed  12-11-02:  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6614] 

State  of  Alaska  Commerical  Fisheries 
Entry  Commission  Permit  4«1392C 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  arid  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61392C, 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-31^78  Filed  12-11-02:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6616] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #6591 7F 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 


TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  mended  (19 
U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #6591 7F, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  02-31279  Filed  12-11-02:  8:45  am] 
BiuiNG  cooe  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administration 

[NAFTA-6615] 

State  of  Alaska  Commercial  Rsheries 
Entry  Commission  Permit  #61 393U 
Dillingham,  AK;  Notice  of  Termination 
of  Investigatton 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61393U. 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  02-31280  Filed  12-11-02:  8:45  am) 

BNJJNG  CODE  4S10-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6617] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #581 44S, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #581448, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31281  Filed  12-11-02:  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6618] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #57752K, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf . 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57752K, 
Dillingham,  Alaska. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  E)C,  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-31282  Filed  12-11-02:  8:45  am] 
BftllNG  COOE  4S1»-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6620] 

State  of  Alaska  Commercial  Rsheries 
Entry  Commission  Permit  J62266S, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the  ' 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #622665, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-31283  Filed  12-11-02:  8:45  am) 

BILLMQ  COOE  4510-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6621] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #58572M, 
Dillingham,  AK;  NotkM  of  Terminatton 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #585  72M, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  EXZ.  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31284  Filed  12-11-02;  8:45  am] 
BILLmO  COOE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 


[NAFTA-6622] 

State  of  Alaska  Commercial  Fisheries 
Entry  CommisskHt  PermH  #S7496U, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57496U, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31285  Filed  12-11-02:  8:45  am] 

aiLLMG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6624] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commisston  Permit  #61 408K, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigatton 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182)' 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercieil  Fisheries  Entry 
Commission  Permit  #61408K, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade  ■ 
Adjustment  Assistance. 

(FR  Doc.  02-31286  Filed  12-11-02;  8:45  am] 
BIUJNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratkxi 

[NAFTA-6583] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #65470B, 
Dillingham,  AL;  Notice  of  Termlnatkxi 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State  " 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #654  70B, 
Dillingham,  Alaska. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31292  Filed  12-11-02:  8:45  am] 
aUJNQ  COM  4510-30-^ 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-7230] 

State  of  Alaska  Commercial  Fisheries 
Entries  Commission  Permit  #60644C, 
iliamna,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
ImplementaUon  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #60644C, 
Iliamna,  Alaska. 

The  workers  stopped  fishing  in  2000, 
more  than  one  year  from  the  September 
5,  2002,  petition  date.  Section  223(b)(1) 
of  the  Trade  Act  of  1974,  as  amended, 
provides  that  a  certification  may  not 
apply  to  a  worker  whose  separation 
from  employment  occurred  more  than 
one  year  prior  to  the  date  the  petition 
was  filed. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  18th  day  of 
November  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

(FR  Dot.  02-31293  Filed  12-11-02:  8.45  am] 
BILUNG  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-7446] 


State  of  Alaska  Commercial  Fisheries 
Entries  Commission  Permit  #551 6SN, 
South  Naknek.  AK;  Notice  of 
TerminatkMi  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #55165N, 
South  Naknek,  Alaska. 

The  workers  stopped  fishing  on  July 
10,  2001.  more  than  one  year  from  the 
September  5.  2002,  petition  date. 
Section  223(b)(1)  of  the  Trade  Act  of 
1974,  as  amended,  provides  that  a 
certification  may  not  apply  to  a  worker 
whose  separation  from  employment 
occurred  more  than  one  year  prior  to  the 
date  the  petition  was  filed. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  18th  day  of 
November  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doi:.  02-31294  Filed  12-11-02;  8:45  am) 

BILUNG  COOC  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-7448] 

State  of  Alaska  Commercial  Fisheries 
Entries  Commission  Permit  #58963S, 
South  Naknek,  AK;  Notice  of 
Terminatkm  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C  2273),  an  investigation  was 
initiated  on  September  5.  2002,  in 
response  to  a  petition  filed  by  the 


Bristol  Bay  Native  Association  on  behalf 
of  State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #589635, 
South  Naknek,  Alaska. 

The  workers  stopped  fishing  in  July  of 
2001 ,  more  than  one  year  from  the 
September  5,  2002,  petition  date. 
Section  223(b)(1)  of  the  Trade  Act  of 
1974,  as  amended,  provides  that  a 
certification  may  not  apply  to  a  worker 
whose  separation  from  employment 
occurred  more  than  one  year  prior  to  the 
date  the  petition  was  filed. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  at  Washington,  DC  this  18th  day  of 
November  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31295  Filed  12-11-02:  8:45  am] 

BtLUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administratk>n 

[NAFTA-6598] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61326M, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61 326M, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31297  Filed  12-11-02;  8:45  am] 
BILUNG  COOE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6599] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #60231 P, 
Dillingham,  AK;  Notkre  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  mvestigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #60231P, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31298  Filed  12-11-02;  8:45  am] 

BIUJNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6601] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #568908, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  vdth  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #56890B, 
Dillingham,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002.  ; 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31299  Filed  12-11-02;  8:45  am] 
BKIMG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Empk»yment  and  Training 
Administration 

[NAFTA-6602] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61819K, 
Dillingham,  AK;  Nottee  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61819K, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31300  Filed  12-11-02;  8:45  ami 

BHJJNG  COOE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administration 

[NAFTA-6603] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #66951 P, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #6695 IP. 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31301  Filed  12-11-02;  8:45  am) 
BILUNQ  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdmlnistratkMi 

[NAFTA-«604] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #574510, 
Dillingham,  AK;  Notice  of  Terminatton 
of  InvestigatkMi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Conunission  Permit  #5745lQ, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  22nd  day 
of  November  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31302  Filed  12-11-02;  8:45  am) 

BILUNG  COOE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6605] 

stats  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #6692SQ, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #66925Q, 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  22nd  day 
of  November  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31303  Filed  12-11-02;  8:45  ami 
BHXMC  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6606] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #681 92C 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement " 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  jjetition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #68192C, 
Dillingham,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31304  Filed  12-11-02;  8:45  am) 
MLLMO  CODE  4S10-30-# 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdministratkHi 

[NAFTA-6607] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #60844R, 
Dillingham,  AK;  Notice  of  Terminatkm 
of  InvestigatkHi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #60844R, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance.  ' 

(FR  Doc.  02-31305  Filed  12-11-02;  8:45  am] 

MXMG  COOe  4B10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Trainlr>g 
Administration 

[NAFTA-6608] 

State  of  Alaska  Commercial  Ftsherles 
Entry  Commission  Permit  #57260F, 
Dillingham.  AK;  Notice  of  Termination 
of  Investigiition 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57260F. 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31306  Filed  12-11-02;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdminlstratkMi 

[NAFTA— 7651] 

J.C.  Apparel,  Setiastopoi,  Mississippi; 
Notice  of  TerminatkNi  of  InvestigatkMi 

Piirsuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA,  and  in  accordance  with  section 
250(a),  Subchapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  an  investigation  was 
initiated  on  November  1,  2002.  in 
response  to  a  petition  dated  October  25, 
2002.  filed  by  a  company  official  on 
behalf  of  workers  at  J.C.  Apparel,  Inc., 
Sebastopol,  Mississippi. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  20th  day  of 
November  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31296  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-006531] 

Ventee  T-Shirt  and  Medtoal 
Corporatkm,  Venice,  CA;  Notice  of 
Termination 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-1) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331).  an  investigation  was 
initiated  on  August  30.  2002,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Venice  T-Shirt  and  Medical 
Corporation.  Venice.  California. 
Workers  produced  knit  t-shirts. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose.  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  18th  day  of 
November,  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31291  Filed  12-11-02;  8:45  am] 

BILLING  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

PenskHi  and  Welfare  Benefits 
Administration 

[Application  Number:  D-10934] 

Amendment  to  Prohibited  TransactkMi 
Exemption  97-1 1  (PTE  97-1 1 )  for  the 
Receipt  of  Certain  Investment  Services 
by  IndWiduals  for  Whose  BenefH 
Indlvklual  Retirement  Accounts  or 
Retirement  Plans  for  Self-Empk>yed 
Individuals  Have  Been  Established  or 
Maintained 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Adoption  of  amendment  to  PTE 

97-11. 

summary:  This  document  amends  PTE 
97-11,  a  class  exemption  that  permits 
the  receipt  of  services  at  reduced  or  no 
cost  by  an  individual  for  whose  benefit 
an  individual  retirement  account  (IRA)  ^ 


or,  if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
broker-dealer,  provided  that  the 
conditions  of  the  exemption  are  met. 
The  amendment  affects  individuals  with 
beneficial  interests  in  such  plans  who 
receive  such  services  as  well  as  thi 
broker-dealers  who  provide  such 
services. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Allison  Padams  Lavigne  or  Mr. 
Christopher  Motta,  Office  of  Exemption 
Determinations.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor.  (202)  693-8540, 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On  June 
18,  2002,  the  Department  proposed  an 
amendment  to  PTE  97-11  (67  FR 
41504)  2  PTE  97-11  provides  relief  from 
the  restrictions  of  sections  406(a)(1)(D) 
and  406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of 
sections  4975(a)  and  (b),  4975(c)(3)  and 
408(e)(2)  of  the  Code  by  reason  of 
section  4975(c)(1)(D),  (E)  and  (F)  of  the 
Code.3  The  amendment  to  PTE  97-11 
was  requested  in  an  exemption 
application  dated  September  26,  2000, 
filed  on  behalf  of  American  Fimds 
Distributors,  Inc.  (AFD).  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934. 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  on  the  proposed  amendment. 
Two  comments  were  received  pursuant 
to  the  provisions  of  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,-subpart  B.  No  refjuests  for  a  public 
hearing  were  receive  i. 

For  the  sake  of  convenience,  the 
entire  text  of  PTE  97-11,  as  amended, 
has  been  reprinted. 


•  In  Advisory  Opinion  98-03A  (March  6, 1998), 
the  Department  stated  that  a  Roth  IRA  which 
satisfies  the  definition  of  an  individual  retirement 
plan  contained  in  section  7701(a)(37)(A)  of  the 


Internal  Revenue  Code  of  1986  (the  Code)  is  an 
"individual  retirement  account"  described  in 
section  408(a)  of  the  Coder  Therefore,  a  Roth  IRA 
which  is  not  an  employee  benefit  plan  covered  by 
Title  1  of  ERISA  (except  for  certain  Simplified 
Employee  Pensions  and  Simple  Retirement 
Accounts  described  in  section  408(k)  and  408(p)  of 
the  Code,  respectively)  would  be  coveredby  the 
relief  provided  in  PTE  97-11,  if  all  conditions 
therein  are  met.  In  this  regard,  the  Department 
wishes  to  clarify  that  this  proposed  modification  of 
section  111(b)  of  PTE  97-11  would  Include  Roth 
individual  retirement  aiuiuities  described  in  section 
7701(a)(37)(B)  of  theCode. 

2  PTE  97-11  was  granted  on  February  7, 1997  (62 
FR  5855)  and  amended  on  March  8.  1999  (64  FR 
11042).  Any  references  to  PTE  97-11  include  the 
1999  amendment. 

^Section  102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978  (5  U.S.C.  App. 
1  (1996))  generally  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue  administrative 
exemptions  under  section  497S(c)(2)  of  the  Code  to 
the  Secretary  of  Labor. 


1.  Description  of  the  Exemption 

PTE  97-11  permits  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or 
Keogh  Plan  is  established  or  maintained 
or  by  members  of  his  or  her  family,  from 
a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
pursuant  to  an  arrangement  in  which 
the  account  value  of.  or  the  fees 
incurred  for  services  provided  to,  the 
IRA  or  Keogh  Plan  is/are  taken  into 
account  for  purposes  of  determining 
eligibility  to  receive  such  services, 
provided  that  certain  conditions  are 
met. 

Relief  under  PTE  97-11,  as  originally 
amended,  was  limited  to  transactions 
involving  IRAs.  as  defined  in  section 
111(b)  of  the  class  exemption.  In  this 
regard,  section  111(b)  defined  the  term 
"IRA"  as  "an  individual  retirement 
account  described  in  Code  section 
408(a)  or  an  education  individual 
retirement  account  described  in  section 
530  of  the  Code."  The  exemption  stated 
further  that  "(f)or  piuposes  of  the 
exemption,  the  term  IRA  shall  not 
include  an  IRA  which  is  an  employee 
benefit  plan  covered  by  Title  I  of  ERISA, 
except  for  a  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k)  of  the  Code  or  a  Simple 
Retirement  Account  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
unrestricted  authority  to  transfer  their 
balances  to  IRAs  or  Simple  Retirement 
Accounts  sponsored  by  different 
.financial  institutions." 

AFD  requested  that  PTE  97-11  be 
amended  to  expand  the  definition  of 
IRA  contained  in  section  111(b)  of  PTE 
97-11  to  include  Individual  Retirement 
Annuities,  as  such  term  is  defined  in 
section  408(b)  of  the  Code. 

2.  Discussion  of  the  Comments  Received 

The  Department  received  two 
comments  on  the  proposed  amendment 
to  PTE  97-11.  One  of  the  commenters. 
the  American  Council  of  Life  Insurers 
(ACLI).  supported  the  amendment.  The 
second  commenter  sought  clarification 
with  respect  to  the  reduction'of 
commissions  in  coimection  with  the 
aggregation  of  variable  annuity  contracts 
and  mutual  funds  that  are  offered  and/ 
or  managed  by  unaffiliated  entities. 
Specifically,  die  commenter  asked  the 
Department  whether  the  amendment  to 
PTE  97-11  is  applicable  to  situations 
where  the  distributor  of  the  aimuity 
contract,  the  investment  manager  of  the 
variable  annuity  separate  account  and 
mutual  funds,  and  the  provider  of  the 
aimuity  contracts  are  not  affiliated. 
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As  stated  above,  PTE  97-11  permits  a 
broker-dealer  to  offer  reduced  or  no  cost 
services  to  individuals  for  whose  benefit 
an  IRA  or  Keogh  Plan  is  established  or 
maintained,  provided  that  the 
conditions  of  the  exemption  have  been 
met.  The  Department  notes  that  the 
exemption  does  not  limit  relief  to  those 
services  that  are  offered  pursuant  to  an 
arrangement  involving  only  affiliated 
entities. 

Accordingly,  a  broker-dealer  offering 
reduced  commissions  to  an  individual 
in  connection  with  the  purchase  of  a 
variable  annuity  contract  imder 
circumstances  where  the  broker-dealer, 
the  investment  manager  of  the  variable 
annuity  separate  account  and  mutual 
funds,  and  the  provider  of  the  annuity 
contracts  are  unaffiliated  would  be 
covered  by  the  class  exemption  are  met. 
In  particular,  the  Department  notes  that 
PTE  97-11  requires,  among  other  things. 
that  the  services  offered  under  the 
relationship  brokerage  arrangement 
must  be  of  the  type  that  the  broker- 
dealer  itself  could  offer  consistent  with 
all  applicable  federal  and  state  laws 
regulating  broker-dealers.  Additionally, 
the  services  offered  under  the 
arrangement  must  be  provided  by  the 
broker-dealer  or  its  affiliate  in  the 
ordinary  course  of  the  broker-dealer's 
business  to  customers  who  qualify  for 
reduced  or  no  cost  services,  but  do  not 
maintain  IRAs  or  Keogh  Plans  with  the 
broker-dealer. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  Department  finds  that  the 
amendment  is  administratively  feasible, 
in  the  interest  of  the  IRAs  and  Keogh 
Plans  and  their  participants  and 
beneficiaries  and  protective  of  the  rights 
of  the  participants  and  beneficiaries  of 
such  plans. 

(2)  The  amendment  is  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  amendment  is  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
met. 

Exemption 

Accordingly,  PTE  97-11  is  amended 
under  the  authority  of  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 


2570,  Subpart  B  (55  CFR  32836.  August 
10,  1990). 

Section  I:  Covered  Transactions 

Effective  January  1,  1998,  the 
restrictions  of  sections  406(a)(1)(D)  and 
406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  including  the  loss  of 
exemption  of  an  IRA  pursuant  to  section 
408(e)(2)(A)  of  the  Code,  by  reason  of 
the  section  4975(c)(1)(D),  (E)  and  (F)  of 
the  Code,  shall  not  apply  to  the  receipt 
of  services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or. 
if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
pursuant  to  em  arrangement  in  which 
the  account  value  of.  or  the  fees 
incurred  for  services  provided  to,  the 
IRA  or  Keogh  Plan  is  taken  into  account 
for  purposes  of  determining  eligibility  to 
receive  such  services,  provided  that 
each  condition  of  Section  II  of  this 
exemption  is  satisfied. 

Section  II:  Conditions 

(a)  The  IRA  or  Keogh  Plan  whose 
account  value  or  whose  fees  are  taken 
into  account  for  purposes  of 
determining  eligibility  to  receive 
services  under  the  arrangement  is 
established  and  maintained  for  the 
exclusive  benefit  of  the  participant 
covered  under  the  IRA  or  Keogh  Plan, 
his  or  her  spouse  or  their  beneficiaries. 

(b)  The  services  offered  under  the 
relationship  brokerage  arrangement 
must  be  of  type  that  the  broker-dealer 
itself  could  offer  consistent  with  all 
applicable  federal  and  state  laws 
regulating  broker-dealers. 

(c)  The  services  offered  under  the 
arrangement  are  provided  by  the  broker- 
dealer  (or  an  affiliate  of  the  broker- 
dealer)  in  the  ordinary  course  of  the 
broker-dealer's  business  to  customers 
who  qualify  for  reduced  or  no  cost 
services,  but  do  not  maintain  IRAs  or 
Keogh  Plans  with  the  broker-dealer. 

(c)  For  the  purpose  of  determining 
eligibility  to  receive  services,  the 
arrangement  satisfies  one  of  the 
following: 

(i)  Eligibility  requirements  based  on 
the  account  value  of  the  IRA  or  Keogh 
Plan  are  as  favorable  as  any  such 
requirements  based  on  the  value  of  any 
other  type  of  account  which  the  broker- 
dealer  includes  to  determine  eligibility; 
or 

(ii)  Eligibility  requirements  based  on 
the  amount  of  fees  incurred  by  the  IRA 
or  Keogh  Plan  are  as  favorable  as  any 
requirements  based  on  the  amount  of 
fees  incurred  by  any  other  type  of 


account  which  the  broker-dealer 
includes  to  determine  eligibility. 

(e)  The  combined  total  of  all  fees  for 
the  provision  of  services  to  the  IRA  or 
Keogh  Plan  is  not  in  excess  of 
reasonable  compensation  within  the 
meaning  of  section  4975(d)(2)  of  the 
Code. 

(f)  The  investment  performance  of  the 
IRA  or  Keogh  Plan  investment  is  no  less 
favorable  than  the  investment 
performance  of  an  identical 
investment(s)  that  could  have  been 
made  at  the  same  time  by  a  customer  of 
the  broker-dealer  who  is  not  eligible  for 
(or  who  does  not  receive)  reduced  or  no 
cost  services. 

(g)  The  services  offered  under  the 
arrangement  to  the  IRA  or  Keogh  Plan 
customer  must  be  the  same  as  are 
offered  to  non-IRA  or  non-Keogh  Plan 
customers  with  account  values  of  the 
same  amount  or  the  same  amount  of  fees 
generated. 

Section  III:  Definitions 

The  following  definitions  apply  to 
this  exemption: 

(a)  The  term  "broker-dealer"  means  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934. 

(b)  The  term  "IRA"  means  an 
individual  retirement  account  described 
in  Code  section  408(a).  an  individual 
retirement  aimuity  described  in  Code 
section  408(b)  or  an  education 
individual  retirement  account  described 
in  section  530  of  the  Code.  For  purposes 
of  this  exemption,  the  term  IRA  shall 
not  include  an  IRA  which  is  an 
employee  benefit  plan  covered  by  Title 

I  of  ERISA,  except  for  a  Simplified 
Employee  Pension  (SEP)  described  in 
section  408(k)  of  the  Code  or  a  Simple 
Retirement  Account  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
unrestricted  authority  to  transfer  their 
balances  to  IRAs  or  Simple  Retirement 
Accounts  sponsored  by  different 
financial  institutions. 

(c)  The  term  "Keogh  Plan"  means  a 
pension,  profit-sharing,  or  stock  bonus 
plan  qualified  under  Code  section 
401(a)  and  exempt  from  taxation  under 
Code  section  501(a)  under  which  some 
or  all  of  the  participants  are  employees 
described  in  section  401(c)  of  the  Code. 
For  purposes  of  this  exemption,  the 
term  Keogh  Plan  shall  not  include  a 
Keogh  Plan  which  is  an  employee 
benefit  plan  covered  by  Title  I  of  ERISA. 

(d)  The  term  "account  value"  means 
investments  in  cash  or  securities  held  in 
the  account  for  which  market  quotations 
are  readily  available.  For  purposes  of 
this  exemption,  the  term  cash  shall 
include  savings  accounts  that  are 
insured  by  a  federal  deposit  insurance 
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agency  that  constitute  deposits  as  that 
term  is  defined  in  section  29  CFR 
2550.408b-4(c)(3).  The  term  account 
value  shall  not  include  investments  in 
securities  that  are  offered  by  the  broker- 
dealer  [or  its  affiliate]  exclusively  to 
IRAs  and  Keogh  Plans. 

(e)  An  affiliate  or  a  broker-dealer 
includes  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the  broker- 
dealer.  The  term  control  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(f)  The  term  "members  of  his  or  her 
family"  refers  to  beneficiaries  of  the 
individual  for  whose  benefit  the  IRA  or 
Keogh  Plan  is  established  or 
maintained,  who  would  be  members  of 
the  family  as  that  term  is  defined  in 
Code  section  4975(e)(6),  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  sister. 

(g)  The  term  "service"  includes 
incidental  products  of  a  de  minimis 
value  which  are  directly  related  to  the 
provision  of  services  covered  by  the 
exemption. 

(h)  The  term  "fees"  means 
commissions  and  other  fees  received  by 
the  broker-dealer  from  the  IRA  or  Keogh 
Plan  for  the  provision  of  services, 
including,  but  not  limited  to,  brokerage 
commissions,  investments  management 
fees,  custodial  fees,  and  administrative 
fees. 


Dated:  Signed  at  Washington.  DC.  this  9th 
day  of  December,  2002. 
Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

(FR  Doc  02-31366  Filed  12-11-02:  8:45  am] 
BHJJNO  COOK  4S30-a-M 


NATIONAL  COUNCIL  ON  DISABILITY 

Youth  Advisory  CommlttM  Meeting 
(Teleconfeience) 

Time  and  Date:  12  p.m.,  EST,  January 
24, 2003. 

Place:  National  Council  on  Disability. 
1331  F  Street.  NW,  Suite  850, 
Washington,  DC. 

agency:  National  Council  on  Disability 
(NCD). 

Status:  All  parts  of  this  meeting  will 
be  Often  to  the  public.  Those  interested 
in  participating  in  the  meeting 
(teleconference)  call  should  contact  the 
appropriate  staff  member  listed  below. 
Due  to  limited  resources,  only  a  fiew 
telephone  lines  will  be  available  for  the 
conference  call. 

Agenda:  Roll  call,  announcements, 
reports,  new  business,  adjournment. 


FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Drake  Hawkins,  Ph.D.. 
Program  Specialist,  National  Coimcil  on 
Disability.  1331  F  Street  NW,  Suite  850, 
Washington,  DC  20004;  202-272-2004 
(voice),  202-272-2074  (TTY).  202-272- 
2022  (fax),  giiawJbns@ncd.gov  (e-mail). 
Youth  Advisory  Committee  Mission: 
The  purpose  of  NCD's  Youth  Advisory 
Committee  is  to  provide  input  into  NCD 
activities  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 

Dated:  Deceint>er  6,  2002. 
Ethel  D.  Briggs, 

Executive  Director. 

[FR  Doc.  02-31379  Filed  12-11-02;  8:45  am] 

BHJJNO  COOe  6S20-MA-P 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation.  National  Science 

Board.  Task  Force  on  National 

Workforce  Policies  for  Science  ft 

Engineering. 

DATE  AND  TIME:  December  17,  2002, 1:30 

p.m.-2:30  p.m.  Open  Session. 

PLACE:  The  National  Science 

Foimdation.  Stafford  One  Building. 

4201  Wilson  Boulevard.  Room  120, 

Arlington,  VA  22230. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Tuesday,  December  17,  2002. 

Open  Session  (1:30  p.m.  to  2:30  p.m.)— 
Discussion  of  conunents  on  the  draft 
report  of  the  NSB/EHR  Task  Force  on 
National  Workforce  Policies  for  S&E. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Glaser,  Executive  Officer,  NSB, 
(703)  292-7000,  http://www.nsf.gov/nsb. 

Gerard  Glaser, 

Executive  Officer. 

[FR  Doc.  02-31428  Filed  12-10-02;  10:55 

am] 

BNJJNQ  COOe  TSSS-OI-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Branch;  Final 
Sequestration  Report 

agency:  Office  of  Management  and 
Budget,  Budget  Analysis  Branch. 
action:  Notice  of  transmittal  of  the  Final 
Sequestration  Report  to  the  President 
and  Congress  for  Fiscal  Year  2003. 

summary:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 


Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  the 
Final  Sequestration  Report  for  Fiscal 
Year  2003  to  the  President,  the  Speaker 
of  the  House  of  Representatives,  and  the 
President  of  the  Senate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Lee,  Budget  Analysis  Branch — 
202/395-3674. 

Dated:  December  6,  2002. 
Richard  P.  Emery,  Jr., 

Assistant  Director  for  Budget  Review. 

(PR  Doc.  02-31357  Filed  12-11-02;  8:45  am] 

nujNQ  coot  4*1 0-as-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReiMM  No.  35-27611] 

Rlings  Under  the  Pul>llc  UttiHy  Holding 
Company  Act  of  1935,  As  Amended 
("Act") 

December  6,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
December  31,  2002.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  31,  2002.  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Sjrstem  Energy  Resources,  Iiic.«t  aL. 
(70-7561) 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company,  639  Loyola 
Avenue.  New  Orleans.  Louisiana  70113; 
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Entergy's  nonutility  subsidiary.  System 
Energy  Resources,  Inc.  ("System 
Energy"),  Echelon  One,  1340  Echelon 
Parkway.  Jackson,  Mississippi  39213; 
and  Entergy's  utility  subsidiaries 
("System  Operating  Companies"): 
Entergy  Arkansas*  Inc.  ("EAI"),  425 
West  Capitol,  40th  Floor,  Little  Rock, 
■  Arkansas  72201;  Entergy  Louisiana,  Inc. 
("ELI"),  4809  Jefferson  Highway. 
Jefferson.  Louisiana  70121;  Entergy 
Mississippi.  Inc.  ("EMI").  308  East  Pearl 
Street.  Jackson.  Mississippi  39201; 
Entergy  New  Orleans,  Inc.  ("ENOI"), 
1600  Perdido  Building,  New  Orleans, 
LA  70112;  (together.  "Applicants"), 
have  filed  a  post-effective  amendment 
under  sections  6.  7  and  12(b)  of  the  Act 
and  rules  45,  53,  and  54  under  the  Act 
to  a  previously  filed  application- 
declaration  with  the  Commission. 

Bv  order  dated  December  23,  1998 
(HCAR  No.  24791).  System  Energy  was 
authorized  to  enter  into  two  separate  but 
identical  arrangements  for  the  sale  and 
leaseback  of  undivided  portions  of  its 
interest  in  Unit  No.  1  of  the  Grand  Gulf 
Steam  Electric  Generating  Station  ("Unit 
No.  1").  In  coimection  with  the  equity 
funding  of  the  arrangements,  financial 
support  in  the  form  of  letters  of  credit 
("LOCs")  was  required  to  be  maintained 
to  secure  the  payment  to  the  equity 
investors  of  certain  amounts  that  may  be 
payable  by  System  Energy  under  the 
respective  leases  from  time  to  time. 

Applicants  state  that  initial  LOCs  in 
an  aggregate  principal  amount  of 
$128,126,450  were  issued  in  1988  and 
through  additional  orders,  the 
Commission  authorized  issuances  of 
replacement  LOCs  in  this  file  in  1991, 
1993.  1996.  and  1999.'  Applicants  state 
that  the  LOCs  issued  in  1999  in  the 
amount  of  approximately  $193  million 
are  scheduled  to  expire  on  March  20. 
2003. 

By  order  dated  November  6, 1996 
(HCAR  No.  26601).  during  the  basic 
terms  of  the  leases,  (a)  System  Energy 
was  authorized  to  extend,  increase  the 
amount  of  and/or  change  the  pricing 
terms  of  subsequent  LOCs  within  the 
parameters  set  forth  in  the 
Conunission's  previous  orders;  (b) 
System  Energy  was  authorized  to  enter 
into  new  reimbursement  agreements  or 
further  amendments  to  the  then  existing 
reimbursement  agreement;  (c)  System 
Energy  and  the  System  Operating 
Companies  were  authorized  to  enter 
into  one  or  more  additional  assignments 
of  the  availability  agreement 


'  See  HCAR  No.  25241  (lanuary  11.  1991).  HCAR 
No.  25944  (December  10.  1993).  HCAR  No.  26601 
(November  6.  1996).  and  Hrj\R  No.  27157  (March 
23.  2000). 


("Availability  Agreement");  ^  and  (d) 
System  Energy  and  Entergy  were 
authorized  to  enter  into  one  or  more 
additional  assignments  of  the  capital 
funds  agreement  ("Capital  Fimds 
Agreement").'  in  each  case,  to  provide 
further  security  for  System  Energy's 
reimbursement  obligations  to  the  entity 
which  will  issue  the  replacement  LOCs 
("LOG  Entity")  the  administrating  bank 
and,  the  participating  banks. 

Applicants  now  request  authority  to 
enter  into  a  transaction,  which  will 
result  in  pre-funded  LOCs."*  Applicants 
state  that  the  proposed  transaction 
would  require  the  creation  of  a 
financing  entity  ("Financing  Entity"), 
currently  anticipated  to  be  a  Delaware 
business  trust.  Applicants  state  that 
neither  System  Energy,  Entergy,  nor  any 
associate  company  of  either  corporation 
would  form  the  Financing  Entity  or  hold 
an  equity  stake  in  the  Financing  Entity. 
Applicants  further  state  that  the 
Financing  Entity  would  issue  pass- 
through  certificates  ("Pass-Through 
Certificates")  to  investors  in  a  private 
placement.  The  Pass-Through 
Certificates  would  evidence  an 
undivided  ownership  interest  in  all  of 
the  Financing  Entity's  assets  and 
contemplate  a  fixed  or  floating  return  on 
the  investment.  The  amount  of  the 
proceeds  of  the  sale  of  the  Pass-Through 
Certificates  would  equal  the  amount  of 
the  replacement  LOCs  to  be  issued 
which  amount  will  not  exceed  $200 
million. 

Applicants  state  that  the  Financing 
Entity  would  invest  the  proceeds  of  the 


-'The  System  Operating Ckimpanies  entered  into 
an  Availability  Agreement  in  1974  to  pay  System 
Energy  each  month,  in  return  for  the  right  to  receive 
capacity  and  energy  from  Unit  No.  1 ,  amounts 
adequate  (together  with  other  funds  received  by 
System  Energy)  to  cover  a  certain  proportion  of 
System  Energy's  operating  expenses  and  interest 
charges.  System  Energy's  benefits  and  rights  under 
the  Availability  Agreement  have  been  assigned  to 
various  creditors  of  System  Energy  since  1977. 

'Under  the  Capital  Funds  Agreement  dated  as  of 
lune  21.  1974,  Entergy  agreed  to  furnish  System 
Energy  capital  sufficient  to  enable  System  Energy  to 
(a)  maintain  a  minimum  35%  equity  ratio:  (b)  pay 
certain  indebtedness  when  due:  and  (c)  continue 
the  commerc:i8l  operation  of  Unit  No.  1.  Since  1977. 
System  Energy  has  entered  into  supplementary 
agreements  and  assignments  to  secure  System 
Energy's  creditor  group.  These  assignments  extend 
terms  comparable  to  the  ( jipital  Funds  Agreement 
to  each  specific  creditor  group. 

'*  System  Energy  states  that,  due  to  changes  in  the 
credit  markets  since  the  issuance  of  the  1999 
replacement  UX^s,  it  has  become  increasingly 
difficult  and  expensive  to  obtain  these  replacement 
L(X;s.  System  Energy  asserts  that  the  purpose  in 
proposing  pre-funded  LCX^s  is  that  the  proposed 
transaction  could  result  in  replacement  LOCs  with 
terras  that  could  extend  through  the  remainder  of 
the  basic  term  of  the  leases  duly  15,  2015)  at  a  cost 
comparable  to  that  which  may  be  required  to 
periodically  renew,  replace,  or  extend  the  LOCs  in 
the  commercial  bank  market  through  the  basic  term 
of  the  leases. 


sale  of  the  Pass-Through  Certificates  in 
permitted  investments,  currently 
anticipated  to  include  and  primarily 
consist  of  a  guaranteed  investment 
contract  ("GIG")  issued  by  an  insurance 
company  or  other  investments.  The  GIC 
or  other  investments  would  bear  interest 
at  a  specifled  rate,  would  mature  as  to 
principal  at  the  same  time  as  the  Pass- 
Through  Certificates  and  be  redeemable, 
at  the  option  of  its  holder,  in  the  same 
amounts  and  at  the  same  time  as 
drawings  on  the  LOCs. 

System  Energy,  the  entity  which  will 
issue  the  replacement  LOCs  ("LOG 
Entity"),  and  the  Financing  Entity 
propose  to  enter  into  a  reimbursement 
agreement  ("New  Reimbursement 
Agreement")  providing  for  the  issuance 
of  the  replacement  LOCs  that  System 
Energy  would  be  required  to  reimburse 
in  the  case  of  draws  on  the  LOCs. 
Applicants  state  that,  in  the  event  of 
unreimbursed  drawings  on  the  LOCs, 
the  LOG  Entity  would  be  permitted  to 
cause  the  Financing  Entity's 
investments  to  be  liquidated  and 
utilized  to  reimburse  the  LOG  Entity  for 
the  drawings.  System  Energy  would  be 
obligated  to  reimburse  the  Financing 
Entity  for  the  amount  of  the  drawing. 
Applicants  assert  that  the  LOG  Entity, 
currently  anticipated  to  be  a  bank,  may 
be  the  Financing  Entity  described  above. 

Applicants  state  that  annualized  fees, 
not  to  exceed  five  percent  per  annum, 
payable  by  System  Energy  under  the 
New  Reimbursement  Agreement  to  the 
Financing  Entity  would,  together  with 
the  return  on  the  Financing  Entity's 
permitted  investments,  equal  the  return 
to  be  paid  on  the  Pass-Through 
Certificates.  Applicants  further  state  that 
unreimbursed  drawings  on  the  LOCs 
would  bear  interest  at  the  same  rate  and 
be  payable  at  the  same  time  as  the 
principal  and  interest  are  payable  on  the 
Pass-Through  Certificates. 

To  support  System  Energy's 
obligations  under  the  New 
Reimbursement  Agreement  to  the  LOG 
Entity  and  the  Financing  Entity,  the 
Applicants  may  be  required  to  enter  into 
one  or  more  supplementary  agreements 
and  assignments  of  the  Capital  Funds 
Agreement  and  one  or  more  assignments 
of  the  Availability  Agreement 
evidencing  support  to  or  for  the  benefit 
of  the  other  parties  to  the  New 
Reimbursement  Agreement.  The 
Applicants  hereby  request  authority  for 
(a)  Entergy  and  System  Energy  to  enter 
into  one  or  more  supplementary 
agreements  and  assignments  of  the 
Capital  Funds  Agreement  and  (b)  the 
System  Operating  Companies  and 
System  Energy  to  enter  into  one  or  more 
assigiunents  of  the  Availability 
Agreement,  in  each  case  to  or  for  the 
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benefit  of  other  parties  to  the  New 
Reimbursement  Agreement. 
Additionally,  to  evidence  or  secure 
System  Energy's  obligations  under  the 
New  Reimbursement  Agreement  to  LOG 
Entity  and  the  Financing  Entity.  System 
Energy  may  be  required  to  issue  its  first 
mortgage  bonds  or  other  seciued  or 
unsecured  debt  securities  ("Bonds")  to 
or  for  the  benefit  of,  other  parties  to  the 
New  Reimbursement  Agreement.  The 
Bonds  would  be  issued  in  an  amount 
equal.to  the  maximum  amount  of  up  to 
$200  million  of  the  replacement  LOCs, 
have  the  same  term  as  the  replacement 
LOCs,  and  bear  interest  at  the  same  rates 
as  will  be  home  by  the  Pass-Through 
Certificates.  The  interest  rate  on  the 
Pass-Through  Certificates  would  not 
exceed  at  the  time  of  issuance  the 
greater  of  (a)  500  basis  points  over  U.S. 
Treasury  securities  having  a  remaining 
term  comparable  to  the  term  of  such 
certificates,  if  issued  at  a  fixed  rate,  or 
500  basis  points  over  LIBOR  for  the 
relevant  interest  rate  period,  if  issued  at 
a  floating  rate  and  (b)  a  spread  over  U,S. 
Treasury  securities  or  LIBOR,  as  the 
case  may  be,  that  is  consistent  with 
similar  securities  of  comparable  credit 
quality  and  maturities  issued  in  similar 
transactions  with  other  companies. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-31336  Filed  12-11-02;  8:45  am] 
MLUNQ  CODE  801IM)1-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 


collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer,  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 

(OMB),  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  SSA, 
New  Executive  Office  Building,  Room 
10235,  725  17th  St.,  NW,  Washington, 
DC  20503,  Fax:  202-395-6974. 

(SSA),  Social  Security  Administration, 
DGFAM,  Attn:  Reports  Clearance 
Officer,  1338  Annex  Bldg.,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-965-6400. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  datr  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 


965-0454,  or  by  vmting  to  the  address 
listed  above. 

1.  State  Partnership  Initiative  (SPI) 
Cooperative  Agreements — 0960-0610. 
Executive  Order  13078  dated  March  13, 
1998,  Increasing  Employment  of  Adults 
with  Disabilities.  This  action  orders  that 
a  National  Task  Force  be  established  to 
create  a  coordinated  and  aggressive 
national  policy  to  bring  adults  with 
dis'abilities  into  gainful  employment  at 
a  rate  that  is  as  close  as  possible  to  that 
of  the  general  adult  population,  E.O. 
13078  specifies  that  the  Task  Force 
"evaluate  and,  where  appropriate, 
coordinate  and  collaborate  on,  research 
and  demonstration  priorities  of  Task 
Force  member  agencies  related  to 
employment  of  adults  with  disabilities." 
To  comply  with  the  EO,  SSA  released 
cooperative  agreement  announcements 
in  1998  to  approximately  650  State 
agencies  nationwide  to  conduct 
demonstration  projects  that  assist  States 
in  developing  service  delivery  models 
that  increase  the  rates  of  gainful 
employment  of  people  with  disabilities. 
Eighteen  State  agencies  have  been 
selected  to  participate  in  the 
demonstration  projects.  SSA  has 
employed  a  monitoring  and  technical 
assistance  contractor  to  collect 
information  from  the  State  awardees' 
databases  on  behalf  of  SSA.  The 
Contractor  will  use  the  information  to 
evaluate  whether  and  to  what  extent  the 
service  delivery  models  achieve  the 
overall  goals  of  the  demonstration 
projects  and  will  report  project  results 
to  SSA.  SSA  will  use  the  results  to 
conduct  a  net  outcome  evaluation  to 
determine  the  long-term  effectiveness  of 
the  interventions.  Following  is  a  table 
that  outlines  the  public  reporting 
burden  of  the  18  State  agencies  for  this 
project: 

Type  of  Request:  Revision  of  an  OMB- 
approved  Information  Gollection(s). 


Title  of  collection 

Numt)er  of  annual 
responses 

Frequency  of 
response 

Average  burden 
per  response 

Estimated  annual 
burden 

Demonstration  Site  Fomfi  

16  (electronic) 

One  Time 

1  minute 

1  hour 

2  (manual) 

One  Time 

1  minute 

1  hour. 

Participant  Demographic  Data  Form  

3,080  (electronic)  

300  (manual) 

One  Time        

15  minutes 

770  hours 

One  Time  

20  minutes  

100  hours. 

Participant  Employment  Data  Form 

3.080  (electronic)  

300  (manual) 

One  Time 

5  minutes  

257  hours. 

One  Time 

7  minutes  

35  hours. 

Participant  Update  Form 

12,320  (electronic) 

1,200  (manual) 

1,540  (electronic)  

150  (manual). 

72 

36..... 

18 

50  

Quarterly  ^ 

Quarterly  

Completed  only  if 

employment  changes 
Quarterly  

Semiannual  

Annual 

Varies  per  Stake* 
holder. 

4  minutes 

821  hours 

5  minutes  

100  hours. 

Change  in  Employment  Status  

3  minutes    

77  hours 

State  Quarterly  &  State  Semiannual  &  An- 

4 minutes. 

15 „. 

10  hours. 
18  Hours. 

nual  Report. 

minutes  

for  each  report  

9  Hours. 
4  Hours. 

Stakeholder  Interviews 

10  minutes  

8  hours. 
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Title  of  cotlection 


Total 


Number  of  annual 
responses 


12.024 


Frequency  of 
response 


2.  Claimant's  Recent  Medical 
Treatment— 0960-0292.  The 
information  collected  on  Foiro  HA-4631 
is  used  to  provide  an  updated  medical 
history  for  a  disability  claimant  who 
requests  a  hearing  and  to  afford 
claimants  their  statutory  right  to  a 
hearing  and  decision  under  the  Social 
Security  Act.  This  information  is 
necessary  to  assure  that  the  Social 
Security  Administration  has  the  most 
recent  medical  information  before 
making  a  final  determination  on  a  claim. 
The  respondents  are  claimants 
requesting  hearings  on  entitlement  to 
benefits  based  on  disability  imder  title 
II  {Old-Age,  Survivors  and  Disability 
Insurance)  and/ or  title  XVI 
(Supplemental  Security  Income)  of  the 
Social  Security  Act. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
Number  of  Respondents:  309.490. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  51,582 
hours. 

3.  fleport  to  U.S.  SSA  by  Person 
Receiving  Benefits  for  a  Child  or  Adult 
Unable  to  Handle  Funds;  &■  Report  to 
U.S.  SSA-O960-0049.  SSA  needs  the 
information  on  Forms  SSA-7161-C)CR- 
SM  and  SSA-7162-OCR-SM  to 
determine  continuing  entitlement  to 
Social  Seciuity  benefits  and  correct 
benefit  amounts  for  beneficiaries 
outside  the  U.S..  as  well  as  to  monitor 
the  performance  of  representative 
payees  outside  the  U.S.  The  respondents 
are  individuals  outside  the  U.S.  who  are 
receiving  benefits  on  their  own  behalf 
(or  for  someone  else)  imder  title  11  of  the 
Social  Security  Act. 

Type  of  Request:  Extension  of  an 
OMB-approved  information 
collection(s): 


SSA-7161- 

SAA-7162- 

OCR-SM 

OCR-SM 

Number  of  Re- 

spondents   

30.000 

205,000 

Frequency  of 

Response  

1 

1 

Average  Burden 

Per  Response 

(minutes)  

15 

5 

Estimated  An- 

nual Burden 

(hours) 

7.500 

17,083 

4.  Partnership  Questionnaire— 0960- 
0025—20  CFR.  Subpart  K,  404.1080- 


.1082.  Form  SSA-7104  is  used  to 
establish  several  aspects  of  eligibility  for 
benefits,  including  accuracy  of  reported 
partnership  earnings,  the  veracity  of  a 
retirement,  and  lag  earnings  where  they 
are  needed  for  insured  status.  The 
respondents  are  applicants  for  Old  Age. 
Survivors  and  Disability  Insurance 
Benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information 
collection(s): 

Number  of  Respondents:  12.350. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes  . 

Estimated  Annual  Burden:  6.175 
hours. 

5.  SSI-Quality  Review  Case  analysis- 
0960-0133. 

The  form  SSA-8508  is  used  in  a 
piersonal  interview  with  a  sample  of 
Supplemental  Security  Income  (SSI) 
recipients  and  covers  all  elements  of  SSI 
eligibility.  The  information  is  used  to 
assess  the  effectiveness  of  SSI  policies 
and  procedures  and  to  determine 
payment  accuracy  rates.  The 
respondents  are  SSI  recipients. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  12.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  12.000. 

6.  SSI  Wage  Reporting  Pilot— 0960- 
NEW.  SSA  regulations  at  20  CFR 
416.701-732  require  that  recipients  of 
Supplemental  Security  Income  (SSI) 
report  changes,  such  as  change  in 
income,  resources  and  living 
arrangements,  that  could  affect  the 
receipt  and  amount  of  payments. 
Currently.  SSI  recipients  report  changes 
on  form  SSA-6150.  Reporting  Events- 
SSI,  or  to  a  SSA  teleservice 
representative  through  SSA's  toU-fi^e 
telephone  number  or  they  visit  their 
local  Social  Security  Office.  SSA  is 
proposing  to  conduct  a  6-month  SSI 
wage  reporting  pilot  to  test  a  different 
method  of  collecting  the  information. 
During  the  pilot,  a  sample  of  individuals 
who  need  to  report  a  change  in  earned 
income  would  call  an  SSA  toll-free 
telephone  number  which  will  allow 
them  to  either  speak  their  report  (voice 
recognition  technology)  or  key  in  the 
information  using  the  telephone  key 
pad.  At  the  conclusion  of  the  pilot.  SSA 
will  evaluate  whether  this  is  an  effective 
method  of  reporting  the  information. 


Average  burden 
per  response 


Estimated  annual 
burden 


2.211  Hours. 


Number  of  Respondents:  4 .000. 

Frequency  of  Response:  6. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Ann  ual  Burden :  2000 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  firom  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454.  or  by  writing  to  the 
address  listed  above. 

\.  Statement  of  Marital  Relationship 

(by  One  of  the  Parties)— 20  CFR. 
Subpart  H  404.726—0960-0038.  SSA 
uses  the  information  collected  on  Form 
SSA-754  to  determine  whether  the 
conditions  for  establishing  a  common- 
law  marriage  under  state  law  are  met. 
The  respondents  are  applicants  for 
spouse's  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  30.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  15.000 

hours. 

2.  Marital  Relationship 
Questiormaire — 20  CFR,  Subpart  R, 
416.1826—0960-0460.  The  information 
collected  on  Form  SSA-4178  is  needed 
by  SSA  to  determine  whether  unrelated 
individuals  of  the  opposite  sex  who  are 
living  together,  and  present  themselves 
to  the  public  as  husband  and  wife, 
should  be  paid  as  a  couple  or  two 
eligible  individuals.  The  information  is 
used  to  determine  whether  correct 
payment  is  being  made  to  Supplemental 
Security  Income  (SSI)  couples  and 
individuals.  The  respondents  are 
applicants  for  and  recipients  of  SSI  who 
are  living  together  in  a  questionable 
relationship. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  5,100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  425  hours. 

3.  Statement  of  Living  Arrangements, 
In-Kind  Support  and  Maintenance — 20 
CFR.  Subpart  K,  416.11 30-.  1 1 48—0960- 
0174.  Form  SSA-8006  provides  a 
national  uiufonn  vehicle  for  collecting 
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information  from  SSI  applicants  and 
recipients  about  whether  they  receive 
income  from  in-kind  support  and 
maintenance.  Responses  are  used  to 
determine  eligibility  for  SSI  benefits. 
The  respondents  are  individuals 
applying  for  SSI  or  whose  eligibility  is 
being  reevaluated. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  438,400. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  51,147 
hours. 

4.  Application  for  Widovtr's  or 
Widower's  Insurance  Benefits — 20  CFR, 
Subpart  D.  404.335— .338— 0960-0004. 
SSA  uses  the  information  collected  on 
the  Form  SSA-10-BK  to  determine  if 
the  applicant  meets  the  statutory  and 
regulatory  conditions  for  entitlement  to 
widow(er)'s  benefits.  The  respondents 
are  applicants  for  Widow(er)'s  benefits. 

Type  of  Request:  Extension  of  an       ^ 
OMB-approved  information  collection. 

Number  of  Respondents:  288,580. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Aim  ual  Burden  .-72,145 
hours. 

5.  Student  Reporting  Form— 20  CFR, 
Subpart  B,  404,  and  20  CFR,  Subparts 
D&E  422—0960-0088.  Form  SSA-1383 
is  used  by  Social  Security  student 
beneficiaries  to  report  events  or  changes 
that  may  affect  continuing  entitlement 
to  these  benefits.  The  respondents  are 
Social  Security  Student  Beneficiaries. 

Type  of  Request:  Extension  of  an 
OKffl-approved  information  collection. 

Number  of  Respondents:  75.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  7.500 
hours. 

6.  Voluntary  Customer  Surveys  in 
Accordance  with  E.O.  12862  within  the 
Social  Security  Administration — 0960- 
0526.  These  voluntary  customer  surveys 
will  be  used  to  ascertain  customer 
satisfaction  with  the  Social  Security 
Administration  in  terms  of  timeliness, 
appropriateness,  access,  and  other 
measures  of  quality  service.  Surveys 
will  involve  individuals  that  are  the 
direct  or  indirect  beneficiaries  of  SSA 
services.  The  average  burden  per 
response  for  these  activities  is  estimated 
to  range  from  5  minutes  for  a  simple 
comment  card,  to  2  hours  for 
participation  in  a  focus  group. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

FY  2003: 


Number  of  Respondents:  1,526,692. 

Frequency  of  Response:  1. 

Average  Burden  Per 'Response:  Varies 
(5  minutes  to  2  hours). 

Estimated  Annual  Burden:  136.013 
hours. 
FY  2004: 

Number  of  Respondents:  1.527,732. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  Varies 
(5  minutes  to  2  hours). 

Estimated  Annual  Burden:  136,028 
hours. 
FY  2005: 

Number  of  Respondents:  1.169.592. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  Varies 
(5  minutes  to  2  hours). 

Estimated  Annual  Burden:  136.013 
hours. 

7.  Application  for  Supplemental 
Security  Income— 20  CFR.  Subpart  C, 
416. 301-.360— 0960-0444.  The 
information  collected  on  Form  SSA- 
8001-F5  is  used  to  determine  eligibility 
for  Supplemental  Security  Income  (SSI) 
and  the  amount  of  benefits  payable.  The 
respondents  are  applicants  for  SSI 
benefits. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  872,956. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  18 
minutes. 

Estimated  Annual  Burden:  261.887 
hours. 

8.  Application  for  Supplemental 
Security  Income— 20  CFR,  Subpart  C, 
416. 305-.335— 0960-0229.  The 
information  collected  using  Form  SSA- 
8000-BK  is  needed  and  used  to 
determine  eligibility  for  Supplemental 
Security  Income  (SSI)  and  the  amount  of 
benefits  payable.  The  respondents  are 
applicants  for  SSI  payments. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  1,249,933. 

Frequency  of  Response;  1. 

Average  Burden  Per  Response:  40 
minutes. 

Estimated  Annual  Burden;  833,289 
hoiu-s. 

9.  Application  for  Wife's  or  Husband's 
Insurance  Benefits — 20  CFR.  Subpart  D, 
404.330-.333;  Subpart  G.  404.603— 
0960-0008.  SSA  needs  and  uses  the 
information  collected  on  Form  SSA-2- 
F6  to  determine  if  an  applicant 
(including  a  divorced  applicant)  can  be 
entitled  to  benefits  as  the  spouse  of  the 
worker  and^the  amount  of  the  spouse's 
benefits.  The  respondents  are  applicants 
for  wife's  or  husband's  benefits, 
including  those  who  are  divorced. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 


Number  of  Respondents:  700,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  175,000 
hours. 

10.  Supplemental  Security  Income 
Claim  Information  Notice — 20  CFR. 
Subpart  B.  416.210—0960-0324.  Form 
SSA-L8050  is  used  by  SSA  to  ensure 
that  all  sources  of  potential  income, 
which  can  be  used  to  provide  for  the 
support  and  maintenance  of  an 
individual  receiving  SSI,  are  utilized. 
SSI  is  intended  to  supplement  other 
income  available  to  an  individual.  The 
respondents  are  applicants/recipients  of 
SSI  who  may  be  eligible  for  benefits 
from  public  or  private  programs. 

Type  of  Request :'Extension  of  an 
OMB-approved  information  collection.  - 

Number  of  Respondents:  7,500. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  1.250 
hours. 

Dated:  December  6,  2002. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(PR  Doc.  02-31313  Filed  12-11-02;  8:45  am] 

WLUNG  COOe  4191-02-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  and  Notice  of 
Public  Hearing  Concerning  Proposed 
United  States-Australia  Free  Trade 
Agreement 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  intent  to  initiate 
negotiations  on  a  free  trade  agreement 
between  the  United  States  and 
Australia,  request  for  comments,  and 
notice  of  public  hearing. 

summary:  The  United  States  intends  to 
initiate  negotiations  with  Australia  on  a 
free  trade  agreement.  The  interagency 
Trade  Policy  Staff  Committee  (TPSC) 
will  convene  a  public  hearing  and  seek 
public  comment  to  assist  the  United 
States  Trade  Representative  (USTR)  in 
amplifying  and  clarifying  negotiating 
objectives  for  the  proposed  agreement 
and  to  provide  advice  on  how  specific 
goods  and  services  and  other  matters 
should  be  treated  under  the  proposed 
agreement. 

DATES:  Persons  wishing  to  testify  orally 
at  the  hearing  must  provide  written 
notification  of  their  intention,  as  well  as 
their  testimony,  by  January  3.  2003.  A 
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hearing  will  be  held  in  Washington,  DC, 
beginning  on  January  15,  2003  and  will 
continue  as  necessary  on  subsequent 
days.  Written  comments  are  due  by 
noon.  January  21.  2003. 
ADDRESSES:  Submissions  by  electronic 

mail: 

FR0058@ustr.gov  (notice  of  intent  to 
testify  and  written  testimony); 

FR0059®ustr.gov  (written  comments). 

Submissions  by  facsimile:  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  at  (202)  395-6143. 

The  public  is  strongly  encouraged  to 
submit  documents  electronically  rather 
than  by  facsimile.  (See  requirements  for 
submissions  below.) 
F0«  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions. concerning  written 
comments  or  participation  in  the  public 
hearing,  contact  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
at  (202)  395-3475.  All  other  questions 
should  be  directed  to  Barbara  Weisel, 
Deputy  Assistant  U.S.  Trade 
Representative,  Southeast  Asia  and  the 
Pacific  at  (202)  395-6813. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Under  section  2104  of  the  Bipartisan 
Trade  Promotion  Authority  Act  of  2002 
(TPA  Act)  (19  U.S.C.  3804).  for 
agreements  that  will  be  approved  and 
implemented  through  TPA  procedures, 
the  President  must  provide  the  Congress 
with  at  least  90  days  written  notice  of 
his  intent  to  enter  into  negotiations  and 
must  identify  the  specific  objectives  for 
the  negotiations.  Before  and  after  the 
submission  of  this  notice,  the  President 
must  consult  with  appropriate 
Congressional  committees  and  the 
Congressional  Oversight  Group 
regarding  the  negotiations.  Under  the 
Trade  Act  of  1974.  as  amended,  the 
President  must  (i)  afford  interested 
persons  an  opportunity  to  present  their 
views  regarding  any  matter  relevant  to 
any  proposed  agreement,  (ii)  designate 
an  agency  or  inter-agency  committee  to 
hold  a  public  hearing  regarding  any 
proposed  agreement,  and  (iii)  seek  the 
advice  of  the  U.S.  International  Trade 
Commission  (ITC)  regarding  the 
probable  economic  effects  on  U.S. 
industries  and  consumers  of  the 
removal  of  tariffs  and  nontariff  barriers 
on  imports  pursuant  to  any  proposed 
agreement. 

On  November  13,  2002,  after 
consulting  with  relevant  Congressional 
committees  and  the  Congressional 
Oversight  Group,  the  USTR  notified  the 
Congress  that  the  President  intends  to 
initiate  free  trade  agreement 
negotiations  with  Australia  and 
identified  specific  objectives  for  the 


negotiations.  In  addition,  the  USTR  has 
requested  the  ITC's  probable  economic 
effects  advice.  The  ITC  intends  to 
provide  this  advice  no  later  than  June  3, 
2003.  This  notice  solicits  views  from  the 
public  on  these  negotiations  and 
provides  information  on  a  hearing 
which  will  be  conducted  pursuant  to 
the  requirements  of  the  Trade  Act  of 
1974. 

2.  Public  Comments  and  Testimony 

To  assist  the  Administration  as  it 
continues  to  develop  its  negotiating 
objectives  for  the  proposed  agreement, 
the  Chairman  of  the  TPSC  invites 
written  comments  and/or  oral  testimony 
of  interested  persons  at  a  public  hearing. 
Comments  and  testimony  may  address 
the  reduction  or  elimination  of  tariffs  or 
non-tariff  barriers  on  any  articles 
provided  for  in  the  harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  products  of  Australia,  any 
concession  which  should  be  sought  by 
the  United  States,  or  any  other  matter 
relevant  to  the  proposed  agreement.  The 
TPSC  invites  comments  and  testimony 
on  all  of  these  matters  and,  in  particular, 
seeks  comments  and  testimony 
addressed  to: 

(a)  General  and  commodity-specific 
negotiating  objectives  for  the  proposed 
agreement. 

(b)  Economic  costs  and  benefits  to 
U.S.  producers  and  consumers  of 
removal  of  tariffs  and  non-tariff  barriers 
to  U.S.-Australian  trade. 

(c)  Treatment  of  specific  goods 
(described  by  Harmonized  System  tariff 
numbers)  under  the  proposed 
agreement,  including  comments  on  (1) 
Product-specific  import  or  export 
interests  or  barriers,  (2)  experience  with 
particular  measures  that  should  be 
addressed  in  the  negotiations,  and  (3)  in 
the  case  of  articles  for  which  immediate 
elimination  of  tariffs  is  not  appropriate, 
a  recommended  staging  schedule  for 
such  elimination. 

(d)  Adequacy  of  existing  customs 
measures  to  ensure  Australian  origin  of 
imported  goods,  and  appropriate  rules 
of  origin  for  goods  entering  the  United 
States  imder  the  proposed  agreement. 

(e)  Existing  Australian  sanitary  and 
phytosanitary  measures  and  technical 
barriers  to  trade. 

(f)  Existing  barriers  to  trade  in  ^ 
services  between  the  United  States  and 
Australia  that  should  be  addressed  in 
the  negotiations. 

(g)  Relevant  trade-related  intellectual 
property  rights  issues  that  should  be 
addiressed  in  the  negotiations. 

(10  Relevant  investment  issues  that 
should  be  addressed  in  the  negotiations. 


(i)  Relevant  government  procurement 
issues  that  should  be  addressed  in  the 
negotiations. 

(j)  Relevant  environmental  and  labor 
issues  that  should  be  addressed  in  the 
negotiations.  Comments  identifying  as 
present  or  potential  trade  barriers  laws 
or  regulations  that  are  not  primarily 
trade-related  should  address  the 
economic,  political  and  social  objectives 
of  such  regulations  and  the  degree  to 
which  they  discriminate  against 
producers  of  the  other  country. 

At  a  later  date,  the  USTR,  through  the 
TPSC,  will  publish  notice  of  reviews 
regarding  (a)  the  possible  environmental 
effects  of  the  proposed  agreement  and 
the  scope  of  the  U.S.  environmental 
review  of  the  proposed  agreement,  and 
(b)  the  impact  of  the  proposed 
agreement  on  U.S.  employment  and 
labor  markets. 

A  hearing  will  be  held  on  January  15, 
2003.  in  Rooms  1  and  2,  1724  F  Street. 
NW.,  Washington.  DC.  If  necessary,  the 
hearing  will  continue  on  subsequent 
days.  Persons  wishing  to  testify  at  the 
hearing  must  provide  written 
notification  of  their  intention  by  January 
3,  2003.  The  notification  should 
include:  (1)  The  name,  address,  and 
telephone  number  of  the  person 
presenting  the  testimony;  and  (2)  a  short 
(one  or  two  paragraph)  summary  of  the 
presentation,  including  the  subject 
matter  and,  as  applicable,  the  product(s) 
(with  HTSUS  numbers),  service 
sectors),  or  other  subjects  (such  as 
investment,  intellectual  property  and/or 
government  procurement)  to  be 
discussed.  A  copy  of  the  testimony  must 
accompany  the  notification.  Remarks  at 
the  hearing  should  be  limited  to  no 
more  than  five  minutes  to  allow  for 
possible  questions  firom  the  TPSC. 
Persons  with  mobility  impairments  who 
will  need  special  assistance  in  gaining 
access  to  the  hearing  should  contact  the 
TPSC  Executive  Secretary. 

Interested  persons,  including  persons 
who  participate  in  the  hearing,  may 
submit  written  comments  by  noon 
January  21,  2003.  Written  comments 
may  include  rebuttal  points 
demonstrating  errors  of  fact  or  analysis 
not  pointed  out  in  the  hearing.  All 
written  comments  must  state  clearly  the 
position  taken,  describe  with 
particularly  the  supporting  rationale, 
and  be  in  English.  The  first  page  of 
written  comments  must  specify  the 
subject  matter,  including,  as  applicable, 
the  product(s)  (with  HTSUS  numbers), 
service  sector(s),  or  other  subjects  (such 
as  investment,  intellectual  property 
and/or  government  procurement). 
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3.  Requirements  for  Sobmissioiis 

In  order  to  facilitate  prompt 
processing  of  submissions,  the  Office  of 
the  United  States  Trade  Representative 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice.  In  the  event  that  an  e-mail 
submission  is  impossible,  submissions 
should  be  made  by  facsimile. 

Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
line:  "United  States-Australia  Free 
Trade  Agreement"  followed  by  (as 
appropriate)  "Notice  of  Intent  to 
Testify,"  "Testimony,"  or  "Written 
Comments."  Dociunents  should  be 
submitted  as  either  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  biisiness 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  of  the 
public  version  should  begin  with  the 
characters  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments,  notice  of 
testimony,  and  testimony  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  All  public 
docimients  and  nonconfidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calUng  (202)  395- 
6186. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 


accessing  its  Internet  Web  site 
[www.ustr.gov). 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  02-31364  Filed  12-11-02;  8:45  am] 
BIUMG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Availability  of  a  Record  of 
Decision  (ROD)  and  a  Written 
Reevaluation  for  the  Evaluation  of  New 
Information  Regarding  the  National 
Aeronautics  and  Space  Administration 
(NASA)  Land  Release  at  Cleveland 
Hopkins  international  Airport, 
Cleveland.  OH 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  availability  of  a  ROD 
and  a  written  reevaluation  for  the 
evaluation  of  new  information  regarding 
the  NASA  land  release  at  Cleveland 
Hopkins  International  Airport, 
Cleveland,  Ohio. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  making 
available  a  ROD  and  a  Written 
Evaluation  for  new  information 
concerning  the  NASA  land  release  at 
Cleveland  Hopkins  International 
Airport,  Cleveland,  Ohio. 
POINT  OF  contact:  Mr.  Ernest  Gubry, 
Environmental  Protection  Specialist, 
FAA  Great  Lakes  Region,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  8820  Beck  Road,  Belleville,  MI 
4811  (734)487-7280. 
SUPPtfMENTARY  INFORMATION:  The  FAA 
is  making  available  a  ROD  and  a  Written 
Reevaluation  of  new  information 
regarding  the  NASA  land  release  at 
Cleveland  Hopkins  International 
Airport,  Cleveland,  Ohio.  The  purpose 
of  the  ROD  and  Written  Reevaluation 
was  to  evaluate  the  temporary  impacts 
arising  from  NASA's  need  to  remain  in 
the  South  40  area  after  the  opening  of 
Stage  One  of  Runway  6L/24R  in 
December  2002.  These  documents  will 
be  available  during  normal  business 
hoiu^  at  the  following  locations:  FAA 
Detroit  Airports  District  Office,  8820 
Beck  Rd.,  Belleville,  MI  48111;  FAA 
Airports  Division  Office,  2300  East 
Devon  Ave.,  Des  Plaines,  IL  60018; 
Cleveland  Hopkins  International 
Airport,  5300  Riverside  Drive, 
Cleveland,  OH  44135.  Due  to  current 
security  requirements,  arrangements 
must  be  made  vtrith  the  point  of  contact 
prior  to  visiting  these  offices. 


Issued  in  Detroit,  Michigan,  December  4, 
2002. 

Irene  R.  Porter, 

Manager,  Detroit  Airport  District  Office  FAA, 
Great  Lalces  Region. 

(FR  Doc.  02-31343  Filed  12-11-02;  8:45  am) 
■iLLmo  cooe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Request  To 
Release  Airport  Property  at  the  Salt 
Lake  City  Airport  Number  2.  Salt  Lake 
CIty.UT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

■      ,  J 

SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  conmient  on  the  release  of 
land  at  the  Salt  Lake  City  Municipal 
Airport  Number  2  under  the  provisions 
of  section  125  of  the  Wendell  H.  Ford 
Aviation  Investment  Reform  Act  for  the 
21st  Century  (AIR  21). 
DATES:  Comments  must  be  received  on 
or  before  January  17,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Alan  Wiechmann,  Manager.  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Airports  Division, 
Denver  Airports  District  Office,  26805  E. 
68th  Ave.,  Suite  224,  Denver,  Colorado 
80249. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Steve 
Domino,  Director  of  Planning,  Salt  Lake 
City  Department  of  Airports,  AMF  Box 
22084,  Sah  Lake  City,  Utah  84122. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cynthia  Romero,  Project  Manager, 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  Denver  Airports  District 
Office,  26805  E.  68th  Ave.,  Suite  224. 
Denver.  Colorado  80249. 

The  request  to  release  property  may 
be  reviewed  in  person'^t  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  Pueblo 
Memorial  Airport  under  the  provisions 
oftheAIR21. 

On  November  15,  2003,  the  FAA 
determined  that  the  request  to  release 
property  at  the  Salt  Lake  City  Municipal 
Airport  Number  2  submitted  by  the  Salt 
Lake  City  Department  of  Airports  met 
the  procedural  requirements  of  the 
Federal  Aviation  Regulations.  Part  155. 
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The  FAA  may  approve  the  request,  in 
whole  or  in  part,  no  later  than  February 
28.  2003. 

The  following  is  a  brief  overview  of 
the  request:  The  Salt  Lake  City 
Municipal  Airport  Number  2  requests 
the  release  of  18.35  acres  of  non- 
aeronautical  airport  property  to  the  Salt 
Lake  Qty  Department  of  Airports,  Utah. 
The  purpose  of  this  release  is  to  allow 
the  Salt  Lake  City  Department  of 
Airports  to  sell  the  subject  land  that  has 
been  severed  from  other  airport  property 
by  recently  constructed  roadways.  The 
sale  of  this  parcel  will  provide  funds  for 
airport  improvements. 

Any  person  may  inspect  the  request 
by  appointment  at  the  FAA  office  listed 
above  under  F0«  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  inspect 
the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  Salt  Lake  City  Department 
of  Airports,  Salt  Lake  City  International 
Airport.  776  North  Terminal  Drive. 
Terminal  One.  Room  250,  Salt  Lake 
City,  UT  84116. 

Issued  in  Denver,  Colorado  on  November 
26.  2002. 

Alan  Wiechmann, 

Manager.  Seattle  Airports  District  Office. 
[PR  Doc.  02-31349  Filed  12-11-02;  8:45  am) 

BH.UNG  CODE  4910-13-M 


DEPARTMEKT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  iMap  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Philadelphia 
International  Airport,  Philadelphia,  PA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of 
Philadelphia  for  Philadelphia 
International  Air^rt  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Philadelphia  International 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  maps,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  May  20,  2003. 
DATES:  The  effective  date  of  the  FAA's 
determination  on  the  noise  exposure 


maps  and  of  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  November  21,  2002.  The  puWic 
comment  period  ends  January  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Byers,  Federal  Aviation 
Administration,  Harrisburg  Airports 
District  Office,  3905  Hartzdale  Drive. 
Camp  Hill,  PA  17011.  Telephone  717- 
730-2833.  Comments  on  the  proposed 
noise  compatibility  program  should  also 
be  submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Philadelphia  International  Airport 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective 
November  21,  2002.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  20.  2003.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  1  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  City  of  Philadelphia  submitted  to 
the  FAA  on  June  28.  2001  and 
November  20.  2002.  noise  exposures 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  Philadelphia  International 
Airport  part  150  Noise  Compatibility 
Study  Update  conducted  between 
August  2000  and  June  2002.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures. 


to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
prneram  under  section  104(b)  of  the  Act. 
"me  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Philadelphia.  The  specific  maps  under 
consideration  are  "2001  Noise  Exposure 
Map"  (NEMl)  and  "2006  Noise 
Exposure  Map"(NEM2)  with 
"Recommended  Noise  Compatibility 
Program"  (NCP)  in  the  submission.  The 
documentation  that  constitutes  the 
"Noise  Exposure  Maps"  as  defined  in 
section  150.7  of  Part  150  includes: 
NEMl  and  NEM2  contain  current  and 
forecast  condition  graphics  such  as 
depiction  of  the  airport  and  its 
boundaries  and  runway  configurations; 
land  uses  such  as  hospitals,  libraries, 
churches,  historical  points,  schools, 
nursing  homes,  commercial  and 
industrial  areas,  community  service 
areas,  and  residential  areas;  and  the 
areas  within  the  DNL  65.  70  and  75. 
Estimates  of  the  number  of  people 
residing  within  the  DNL  65,  70  and  75 
are  found  in  Table  3-2.  The  locations  of 
noise  monitoring  sites  are  foimd  in 
Exhibit  B-1 .  Flight  tracks  for  the 
existing  condition  and  the  five-year 
forecasted  timeframes  are  found  in 
Exhibits  C-6  and  C-7.  The  type  and 
frequency  of  aircraft  operations 
(including  nighttime  operations)  are 
found  in  Tables  C-2.  C-3,  C-^,  and  C- 
5. 

Compambility  of  Conditions:  Federal 
Part  150  regulations  require  the 
preparation  of  noise  exposure  contours 
based  on  forecast  aircr«[ft  operations  at 
the  airport  for  five  years  from  the  date 
of  submission  and  that  reasonable 
assumptions  concerning  fleet  mix,  flight 
patterns,  and  planned  airport 
developments  be- incorporated.  The 
initial  schedule  of  the  Philadelphia 
International  Airport's  Part  150  Study 
indicated  that  the  Noise  Exposure  Maps 
would  be  submitted  near  the  end  of 

2001 .  Therefore,  2006  operating  levels 
were  used  for  the  Future  NEM/NCP.  The 
Part  150  Study  was  not  submitted  until 

2002,  due  in  part  to  the  events  of 
September  11.  A  comparison  of  the  2006 
and  2007  forecasts  was  completed  and 
found  that  there  would  be  less  than  1 
percent  difference  between  the  two 
conditions  (2006  =  556.625  and  2007  = 
560.140).  In  addition,  there  is  nothing  to 
indicate  that  there  would  be  significant 
changes  in  flight  patterns,  runway  use, 
or  fleet  mix  between  2006  and  2007. 
Therefore,  the  2006  Future  NEM/NCP 
noise  contours  are  representative  of 
2007  conditions  as  well.  The  FAA  has 
determined  that  these  maps  for 
Philadelphia  International  Airport  are  in 
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compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  21,  2002.  FAA's 
deterpiination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

I?  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  imder  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  an  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposiue  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposures  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Philadelphia  International  Airport,  also 
effective  on  November  21,  2002. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  20,  2003. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  created  an  undue 
burden  on  interstate  or  foreign 


commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examinations  at  the  following  locations: 
Philadelphia  International  Airport 
Terminal  E,  Philadelphia;  Pennsylvania, 
19153  and  Federal  Aviation 
Administration,  Harrisburg  Airports 
District  Office,  3905  Hartzdale  Drive, 
Camp  Hill,  PA  17011. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Camp  Hill.  Pennsylvania, 
November  21,  2002. 
Sharon  A.  Daboin, 

Manager,  Harrisburg  Airports  District  Office. 
(FR  Doc.  02-31345  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement:  Sitka 
Rocky  Gutierrez  Airport,  Sitka  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Aviation 
Administration  announces  that  it  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  implementation  of 
projects  proposed  at  the  Sitka  Rocky 
Gutierrez  Airport. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Sullivan,  Environmental 
Specialist,  Federal  Aviation 
Administration,  Alaskan  Region, 
Airports  Division,  222  W.  7th  Avenue, 
#14,  Anchorage,  AK  99513-7587; 
Telephone  (907)  271-5454. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  will 
prepare  an  EIS  for  implementation  of 
proposed  projects  at  the  Sitka  Airport. 
Major  projects  proposed  to  be  assessed 
in  liie  EIS  include  Runway  Safety  Area; 
Parallel  Taxiway;  Seaplane  Pullout; 
improvements  to  the  Airport's  Seawall; 
and  Obstruction  Removal.  These 
projects,  along  with  other  projects 
proposed  to  improve  safety  ind 


efficiency  and  accommodate  growing 
aviation  demand,  were  identified  in  the 
Sitka  Airport  Master  Plan.  The  State  of 
Alaska  Department  of  Transportation 
and  Public  Facilities  published  the 
Airport  Master  Plan  April  1999.  The 
City  and  Borough  of  Sitka  passed  a 
resolution  supporting  the  Airport 
Master  Plan  on  May  25,  1999.  The  FAA 
approved  the  Airport  Layout  Plan  based 
on  the  Master  Plan  on  August  8,  2000. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  projects  are 
addressed  and  that  all  significant  issues 
are  identified,  FAA  intends  to  consult 
and  coordinate  with  Federal,  State  and 
local  agencies  that  have  jurisdiction  by 
law  or  have  specific  expertise  with 
respect  to  any  environmental  impacts 
associated  with  the  proposed  projects. 
The  scoping  meeting  will  be  scheduled 
at  a  later  date.  Notification  of  the 
scoping  meeting  will  be  published  in 
the  Juneau  Empire,  the  Daily  Sitka 
Sentinel  and  the  Federal  Register.  In 
addition  to  providing -input  at  the  public 
scoping  meeting,  the  public  may  submit 
written  comments  to  the  address  FOR 
FURTHER  INFORMATION  CONTACT. 
Comments  should  be  submitted  within 
30  days  of  the  publication  of  this  Notice. 

Issued  in  Anchorage.  Alaska  on  November 
26.  2002. 

Byron  K.  HuRinaii, 
Manager,  Airports  Division,  AAL-600. 
Alasiaan  Region. 

(PR  Doc.  02-31348  Filed  12-11-02:  8:45  am] 
BILUNQ  CODE  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatk>n  Administratton 
[Summary  Notice  No.  PE-2002-65] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 
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DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  2.  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200X-XXXXX  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  or  Sandy  Buchanan- 
Sumter.  Office  of  Rulemaking  (ARM-1). 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Tel.  (202)  267- 
5174. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.  on  December  3. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-200:?-13323. 

Petitioner:  Eagle  Jet  Charter,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§121.313(j). 

Description  of  Relief  Sought:  To 
permit  Eagle  Jet  to  operate  its  fleet  of 
five  Fokker  F-27  aircraft  without  having 
a  door  installed  between  each  passenger 
compartment  and  pilot  compartment 
that  resists  forcible  intrusion  by 
unauthorized  individuals  and 
penetration  by  small  arms  fire  and 
fragmentation  devices. 

Docket  No.:  FAA-2002-13224. 

Petitioner:  Petersen  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.269(b)(5). 

Description  of  Relief  Sou^t:  To 
permit  Petersen  Aviation  to  operate  on- 
demand  charter  flights  of  more  than  10 
hours  but  less  than  12  hours  without 
meeting  the  requirement  to  have 


adequate  sleeping  facilities  on  the 
aircraft  for  the  relief  pilot. 

Docket  No.:  FAA-2002-11565. 

Petitioner:  Fresh  Water  Adventures. 

Section  of  14  CFR  Affected:  14  CFR 

135.267(f). 

Description  of  Relief  Sought:  To 
permit  Fresh  Water  Adventures  to 
provide  each  flight  crewmember  at  least 
13  rest  periods  of  at  least  24  consecutive 
hours  each  in  each  3-month  period 
beginning  in  February  instead  of  in  each 
calendar  quarter. 
|FR  Doc.  02-31352  Filed  12-11-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-66] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  2,  2003. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-1 3656-1  at 
the  beginning  of  your  comments.  If  you 
wish  ro  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 


Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Greb  (816-329-^136),  Small 
Airplane  Directorate  ACE-111),  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  or  Vanessa 
Wilkins  (202-267-8029),  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Dated:  Issued  in  Washington.  DC,  on 
December  9.  2002. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 


Petitions  for  Exemption 

Docket  No.:  FAA-2002-1 3656-1. 

Petitioner:  Ente  nazionale  per 
I'Aviazione  Civile  (ENAC). 

Section  of  14  CFR  Affected:  14  CFR 
23.562. 

Description  of  Relief  Sought: 
Iniziative  Industriali  Italiane  (31)  seeks 
exemption  from  14  CFR  23.562  for  the 
Sky  Arrow  650  TCS/TCNS  models.  The 
Sky  Arrow  650  TCS/TCNS  models  meet 
the  criteria  for  JAR-VLA  class  aircraft. 
Each  model  has  a  maximum  gross 
weight  equal  to  1432  pounds  (650kg) 
and  a  flap  down  stall  speed  equal  to  41 
knots.  The  exemption  will  permit  the 
Sky  Arrow  650bTCNS  to  receive  a  part 
23  normal  category  type  certification  as 
required  for  night  VFR  operations  and 
the  Sky  Arrow  650  TCS  to  receive  a  part 
23  normal  category  type  certification  as 
required  for  VFR  day  operations  but 
with  an  increased  level  of  safety.  The 
Sky  Arrow  650  TCS/TCNS  are  equipped 
with  compensating  design  features  that 
provide  suitable  occupant  protection  in 
an  emergency  dynamic  landing 
condition.  The  exemption  will  permit 
the  Sky  Arrow  650  TCNS  to  receive  a 
part  23  normal  category  type 
certification  as  required  for  night  VFR 
operations  and  the  Sky  Arrow  650  TCS 
to  receive  a  part  23  normal  category  type 
certification  as  required  for  VFR  day 
operations  but  with  an  increased  level 
of  safety.  The  Sky  Arrow  650  TCS/TCNS 
Models  are  equipped  with 
compensating  design  features  that 
provide  suitable  occupants  protection  in 
an  emergency  dynamic  landing 
condition. 

IFR  Doc.  02-31353  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-67] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  2,  2003. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-1 3603-1  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
conmients  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Orr  (816-329-4151),  Small 
Airplane  Directorate  (ACE-111),  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  or  Vanessa 
Wilkins  (202-267-8029),  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 


This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  December  9. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-1 3603-1. 

Petitioner:  Cessna  Aircraft  Company. 

Section  of  14  CFR  Affected:  14  CFR 
part  23,  §  23.3(d). 

Description  of  Relief  Sought:  To  allow 
Cessna  Aircraft  Company  to  obtain  an 
exemption  from  14  CFR  part  23, 
§  23.3(d)  to  permit  Type  Certificate  Data 
Sheet  AlWI  to  include  the  Cessna 
Model  525B  under  the  commuter 
category.  Section  23.3(d)  limits 
conunuter  category  to  propeller-driven 
multiengine  airplanes.  The  Cessna 
Model  525B  is  a  turbofan  powered 
business  jet,  a  derivative  of  the  Models 
525/525A,  which  is  certified  under  14 
CFR  part  23  normal  category.  The 
Cessna  Model  525B  will  have  a  takeoff 
weight  that  has  been  increased  to  13, 
870  pounds,  which  exceeds  the  part  23 
normal  category  maximum  certification 
takeoff  weight  of  12,500  pounds  or  less. 

(PR  Doc.  02-31354  Filed  12-11-02;  8:45  am] 
BILLING  COOE  4910-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notipe  No.  PE-2002-68] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8029. 


This  notice  is  published  pursuant  to 
14  CFR  §§  11.85  and  11.91. 

Issued  in  Washington,  DC.  on  December  9, 
2002. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-9331. 

Petitioner:  Pratt  &  Whitney. 

Section  of  14  CFR  Affected:  14  CFR 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Pratt  &  Whitney 
organizational  designated  airworthiness 
representatives  to  issue  export 
airworthiness  approvals  for  Class  II  and 
Class  III  products  manufactured  and 
located  at  Pratt  &  Whitney  suppliers 
located  in  Germany,  Italy,  japan,  and 
Sweden. 

Grant.  1 1/04/2002.  Exemption  No. 
7915. 

Docket  No.:  FAA-2000-8421. 

Petitioner:  Commodore  Aviation,  Inc. 

Section  of  1 4  CFR  Affected:  14  CFR      . 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Commodore  to 
issue  export  airworthiness  approvals  for 
Class  II  products  manufactured  in  Tel 
Aviv,  Israel,  by  Israel  Aircraft 
Industries,  Bedek  Aviation  Group,  as  an 
approved  supplier  to  Commodore  under 
Commodore's  parts  manufacturing 
authority. 

Grant,  10/07/2002,  Exemption  No. 
6861 B. 

Docket  No.:  FAA-2002-1 3187. 

Petitioner:  The  Soaring  Society  of 
America,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
45.11(a)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  owners, 
operators,  and  manufacturers  of  Riders 
to  forgo  the  requirement  to  secure  an 
identification  plate  or  display  the  model 
and  serial  number  on  the  exterior  of  the 
aircraft  at  specified  locations. 

Grant.  10/25/2002.  Exemption  No. 
4988F. 

Docket  No.:  FAA-2001-8684. 

Petitioner:  Northwest  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.709(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Northwest  to  use 
electronic  signatures  generated  by  its 
SCEPTRE  electronic  recordkeeping 
system  in  place  of  physical  signatures  to 
satisfy  the  airworthiness  release  or 
aircraft  log  entry  signature 
requirements. 

Grant,  11/15/2002,  Exemption  No. 
6575C. 

[FR  Doc.  02-31355  Filed  12-11-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-06-U-OO-PNS  To  Use  the  Revenue 
From  a  Passenger  Facility  Ctuu-ge 
(PFC)  at  Pensacola  Regional  Airport, 
Pensacola,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Pensacola  Regional  Airport 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  {14  CFR  part  158). 
DATES:  Conunents  must  be  received  on 
or  before  January  13,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  Suite  400.  5950  Hazeltine 
National  Drive.  Orlando.  Florida  32822. 

In  addition,  one  copy  of  any 
conunents  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Frank 
Miller.  Airport  Director  of  the  City  of 
Pensacola  at  the  following  address: 
Pensacola  Regional  Airport.  2430 
Airport  Blvd.,  Suite  225.  Pensacola. 
Florida  32504. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Pensacola  under  §  158.23  of  part  158. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Bill  Farris,  Program  Manager,  Orlando 
Airports  District  Office.  Suite  400.  5950 
Hazeltime  National  Drive.  Orlando. 
Florida  32822.  (407)  812-6331  Ext.  25. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  fit)m  a  PFC  at  Pensacola 
Regional  Airport  under  the  provisions  of 
49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Relations  (14  CFR 
part  158). 

On  December  5.  2002,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
City  of  Pensacola  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  20,  2003. 

The  following  is  a  brief  overview  of 
the  application. 


Proposed  charge  effective  date: 
December  1.2002. 

Proposed  charge  expiration  date: 
September  1.  2007. 

Level  of  the  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
$12,300,000. 

Brief  description  of  proposed 
project(s):  Runway  8/26  Extension. 

Level  of  the  proposed  PFC:  $4.50. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Southern  Headquarters/ ASO-600. 1701 
Columbia  Ave..  College  Park.  Georgia 
30337. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Pensacola. 

Issued  in  Orlando,  Florida,  on  December  5. 
2002. 

W.  Dean  Stringer, 

Manager,  Airports  Division.  Southern  Region. 
(PR  Doc.  02-31344  Filed  12-11-02;  8:45  am) 

aiLUNO  COOe  4910-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Statement  on  Standardization  of 
Application  Regarding  Hazardous 
Misleading  Heading  Information  for 
Attitude-Heading  Reference  Systsms 
(AHRS);  PS-ACE100-2002-003 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  policy 
statement;  request  for  comments. 

summary:  This  notice  announces  the 
availability  of.  and  request  for 
comments  for.  a  proposed  policy 
statement  on  the  standardization  of 
application  of  14  CFR  part  23.  §  23.1309 
regarding  hazardous  misleading  heading 
information  for  attitude-heading 
reference  systems  (AHRS);  PS-ACEIOO- 
2002-003. 

DATES:  Comments  sent  must  be  received 
by  February  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Erv 
Dvorak.  Aerospace  Engineer.  FAA, 
Small  Airplane  Directorate,  901  Locust, 
room  301.  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4123;  facsimile: 
(816) 329-4123. 


SUPPLEMENTARY  INFORMATION: 
Discussion 

You  may  download  a  copy  from  the 
FAA  Web  site  at  <http://www.faa.gov/ 
certification/  aircraft/small _airplane_ 
directorate  news _propQsed.htm>,  or 
request  a  copy  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

This  proposed  policy's  purpose  is  to 
clarify  Federal  Aviation  Administration 
(FAA)  certification  policy  on  the 
application  of  Advisory  Circular  (AC) 
23.1309-lC.  Equipment.  Systems,  and 
Installations  in  Part  23  Airplanes, 
regarding  hazardous  misleading  heading 
information. 

The  issue  in  question  is  specifically 
about  the  application  of  AC  23.1309-lC 
for  an  airplane  with  the  certification 
basis  under  amendments  23-41  or  later. 
This  clarification  is  limited  to 
installations  approved  for  operation  in 
Instrument  Meteorological  Conditions 
(IMC)  imder  Instrument  Flight  Rules 
(IFR). 

Issued  in  Kansas  City.  Missouri  on 
November  18,  2002. 
Dorenda  0.  Baker. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  02-30052  Filed  12-11-02;  8:45  am] 

BILUNG  C006  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  No.  ANM-02-11S-15] 

Certification  of  Passenger  Seat 
Armrests 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  final  policy. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  final  policy  that  clarifies 
current  FAA  policy  with  respect  to 
certification  of  passenger  seat  armrests. 

DATES:  The  final  policy  was  issued  by 
the  Transport  Airplane  Directorate  on 
November  25.  2002. 

FOR  FURTHER  INFORMATKHI  CONTACT: 

Jayson  Claar,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airfr-ame  and  Cabin  Safety  Branch, 
ANM-115. 1601  Lind  Avenue  SW., 
Renton.  WA  98055-4056;  telephone 
(425)  227-2194;  fax  (425)  227-1320;  e- 
mail:  jayson.claar@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
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Discussion  of  Comments 

A  notice  of  proposed  policy  was 
published  in  Federal  Register  on 
August  16.  2002  (67  FR  53641).  Two  (2) 
commenters  responded  to  the  request 
for  comments. 

Background 

The  policy  provides  additional 
guidance  with  respect  to  compliance 
with  §25. 785(d).  Amendment.  25-88. 
for  transport  category  airplane  passenger 
seat  armrests,  and  is  specifically  aimed 
at  documenting  an  alternative  to  current 
policy  and  guidance  for  demonstrating 
compliance  with  that  section  for  seat 
armrests  which  may  be  struck  by 
persons  seated  behind  them. 

The  final  policy  as  well  as  the 
disposition  of  public  comments  is 
available  on  the  Internet  at  the  following 
address:  http://www.faa.gov/ 
certification/aircraft/anminfo/ 
finalpaper.cfm.  If  you  do  not  have 
access  to  the  Internet,  you  can  obtain  a 
copy  of  the  policy  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Renton,  Washington,  on 
November  25,  2002. 
All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Driectorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-31346  Filed  12-11-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2002-13411] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  applications  for 
exemption  from  the  vision  standard; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
FMCSA's  receipt  of  applications  fi-om 
33  individuals  for  an  exemption  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations.  If 
granted,  the  exemptions  will  enable 
these  individuals  to  qualify  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  January  13,  2003. 
ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 


Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  You  can  also  submit  comments  at 
http://dms.dot.gov.  Please  include  the 
docket  number  that  appears  in  the 
heading  of  this  document.  You  can 
examine  and  copy  this  document  and 
all  comments  received  at  the  same 
Internet  address  or  at  the  Dockets 
Management  Facility  from  9  a.m.  to  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  If  you  want  us 
to  notify  you  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte.  Office  of  Bus  and 
Truck  Standards  and  Operations.  (202) 
366-2987.  FMCSA,  Department  of 
Transportation.  400  Seventh  Street. 
SW..  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  The  33  individuals  listed  in  this 
notice  have  recently  requested  an 
exemption  fr^m  the  vision  requirement 
in  49  CFR  391.41{b)(10),  which  applies 
to  drivers  of  CMVs  in  interstate 
commerce.  Accordingly,  the  agency  will 
evaluate  the  qualifications  of  each 
applicant  to  determine  whether  granting 
the  exemption  will  achieve  the  required 
level  of  safety. 

Qualifications  of  Applicants 

1.  Michael  D.  Archibald 

Mr.  Archibald,  age  57,  lost  his  right 
eye  in  1967  due  to  traimia.  The  visual 
acuity  in  his  left  eye  is  20/15  corrected. 
His  optometrist  examined  him  in  2002 
and  stated,  "It  is  my  opinion,  and  I  will 
certify  that  the  ocular  health  and  visual 
condition  of  Michael  D.  Archibald,  Sr. 
are  stable  and  that  he  has  demonstrated 
the  visual  competency  required  to 
perform  the  driving  tasks  of  a 
commercial  vehicle."  Mr.  Archibald 
reported  that  he  has  5  years  and  7,000 
miles  of  experience  in  operating  straight 
trucks,  and  14  years  and  1.2  million 
miles  of  experience  in  operating  tractor- 
trailer  combinations.  He  holds  a  Class  A 
commercial  driver's  license  (CDL)  from 
the  State  of  Washington,  and  his  driving 


record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  traffic 
violations  in  a  CMV. 

2.  Howard  K.  Bradley 

Mr.  Bradley,  38,  has  optic  nerve 
atrophy  in  his  right  eye  due  to  an 
accident  in  1983.  His  visual  acuity  is 
20/400  in  the  right  eye  and  20/20'in  the 
left.  An  ophthalmologist  who  examined 
him  in  2002  certified,  "In  my  medical 
opinion,  this  patient  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Bradley  submitted  that  he 
has  operated  tractor-trailer 
combinations  for  19  years,  accumulating 
1.7  million  miles.  He  holds  a  Class  AM 
CDL  from  Virginia.  His  driving  record 
shows  he  has  had  one  accident  and  no 
convictions  for  traffic  violations  in  a 
CMV  during  the  last  3  years.  According 
to  the  police  report,  a  driver  following 
Mr.  Bradley  rear-ended  his  vehicle.  The 
other  driver  was  charged  with  "Reckless 
Driving';  Mr.  Bradley  was  not  cited. 

3.  Kirk  G.  Braegger 

Mr.  Braegger.  52,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/30  in  the  right  eye  and  20/80  in 
the  left.  An  ophthalmologist  examined 
him  in  2002  and  stated.  "I  certify  that 
he  does  have  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Braegger  reported  that  he  has  driven 
tractor-trailer  combinations  for  20  years, 
accumulating  2.4  million  miles.  He 
holds  a  Class  A  CDL  from  Utah.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

4.  Daniel  L.  Butler 

Mr.  Butler,  60,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/20  in  the  right  eye  and  20/200  in 
the  left.  An  ophthalmologist  examined 
him  in  2002  and  stated.  "In  my 
professional  opinion,  this  person  has 
sufficient  vision  to  continue  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Butler 
reported  that  he  has  driven  straight 
trucks  for  18  years,  accumulating  1.0 
million  miles,  and  tractor-trailer 
combinations, for  20  years,  accumulating 
1.2  million  miles.  He  holds  a  Class  A 
CDL  from  South  Carolina.  His  driving 
record  for  the  last  3  years  shows  one 
accident  and  no  convictions  for  moving 
violations  in  a  CMV.  According  to  the 
police  report,  the  driver  of  smother 
vehicle  ran  over  the  curb  of  the  median. 
The  driver  stated  that  she  was  forced  to 
move  toward  the  median  when  Mr. 
Butler  changed  into  her  lane.  Mr.  Butler 
stated  that  he  observed  the  other  vehicle 
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to  be  approximately  a  truck-length 
behind  him  when  he  started  to  change 
lanes.  Neither  driver  was  cited. 

5.  Ambrosia  E.  Calles 

Mr.  Calles.  55,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/200  in  the  right  eye  and  20/ 
20  in  the  left,  following  an  examination 
in  2002  his  optometrist  stated,  "I  certify 
that  in  my  medical  opinion  Mr.  Calles 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Calles 
submitted  that  he  has  driven  straight 
trucks  for  2  years,  accumulating  82.000 
miles,  and  tractor-trailer  combinations 
for  3  years,  accumulating  123,000  miles. 
He  holds  a  Class  A  CDL  ftt)m  New 
Mexico.  His  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

6.  Sandy  Qark 

Mr.  Clark.  67,  incurred  damage  to  the 
macula  area  of  his  right  eye  due  to 
injury  40  years  ago.  His  visual  acuity  is 
20/200  in  the  right  eye  and  20/20  in  the 
left.  An  optometrist  examined  him  in 
2002  and  certified,  "Due  to  his  past 
driving  record  and  good  vision  when 
using  both  eyes.  I  feel  his  vision  is 
adequate  to  safely  operate  a  commercial 
motor  vehicle."  Mr.  Clark  reported  that 
he  has  driven  straight  trucks  for  22 
years,  accumulating  143,000  miles,  and 
tractor-trailer  combinations  for  9  years, 
accumulating  270,000  miles.  He  holds  a 
Class  A  CDL  from  Louisiana.  His  driving 
record  for  the  last  3  years  shows  one 
accident  and  no  convictions  for  moving 
violations  in  a  CMV.  According  to  the 
police  report,  another  driver  entered  the 
roadway  from  a  private  driveway  and 
struck  Mr.  Clark's  vehicle  on  the  side  as 
Mr.  Clark  swerved  to  avoid  the 
collision.  The  other  driver  was  charged 
with  "Failure  to  Yield':  Mr.  Clark  was 
not  cited. 

7.  Jose  G.  Cruz 

Mr.  Cruz.  32.  lost  his  left  eye  due  to 
trauma  23  years  ago.  The  uncorrected 
visual  acuity  in  his  right  eye  is  20/20. 
Following  an  examination  in  2002,  his 
.ophthalmologist  certified.  "Mr.  Cruz  in 
all  regards  is  able  to  operate  a 
commercial  vehicle  as  safely  as  possible 
with  his  ciurent  vision  such  as  he  has 
been  doing  in  the  past."  Mr.  Cruz 
submitted  that  he  has  driven  tractor- 
trailer  combinations  for  4  years, 
accumulating  336.000  miles.  He  holds  a 
Class  A  CDL  from  Texas.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 


8.  Everett  A.  Doty 

Mr.  Doty.  39.  has  amblyopia  in  his  left 
eye.  His  best-corrected  visual  acuity  in 
the  right  eye  is  20/15  and  in  the  left,  20/ 
80.  An  optometrist  examined  him  in 
2002  and  stated.  "In  my  medical 
opinion,  Everett  Allen  Doty  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Doty  submitted  that  he  has 
driven  straight  trucks  for  22  years, 
accumulating  220.000  miles.  He  holds  a 
Class  A  driver's  license  from  Arizona. 
His  driving  record  for  the  last  3  years 
shows  no  accidents  or  convictions  for 
moving  violations  in  a  CMV. 

9.  Donald  K.  Driscoll 

Mr.  Driscoll,  35,  has  amblyopia  in  his 
right  eye.  His  visual  acuity  is  20/70  in 
the  right  eye  and  20/20  in  the  left. 
Following  an  examination  in  2002,  his 
ophthalmologist  certified,  "In  my 
opinion,  Mr.  Driscoll  has  vision 
sufficient  and  adequate  for  the 
performance  of  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Driscoll  reported  that  he 
has  driven  straight  trucks  for  6  years, 
accumulating  84,000  miles.  He  holds  a 
Class  A  CDL  from  Massachusetts,  and 
there  are  no  accidents  or  convictions  for 
moving  violations  on  his  driving  record 
for  the  last  3  years. 

1 0.  Donald  /.  Goretski 

Mr.  Goretski.  57.  has  had  retinal 
scarring  in  his  left  eye  since  1996.  His 
best-corrected  visual  acuity  is  20/20  in 
the  right  eye  and  20/200+  in  the  left. 
Following  an  examination  in  2002  his 
optometrist  stated.  "It  is  my  opinion 
that  Mr.  Goretski  has  adequate  visual 
acuity  and  peripheral  vision  to  safely 
operate  a  commercial  motor  vehicle." 
Mr.  Goretski  reported  that  he  has  driven 
straight  trucks  for  2  years,  accumulating 
120.000  miles,  and  tractor-trailer 
combinations  for  32  years,  accumulating 
3.2  million  miles.  He  holds  a  Class 
ABCD  CDL  from  Wisconsin.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

ll.AlfM.Gronstedt 

Mr.  Gronstedt.  56.  has  amblyopia  in 
his  right  eye.  His  best-corrected  visual 
acuity  is  20/200  in  the  right  eye  and  20/ 
25  in  the  left.  Following  an  examination 
in  2002.  his  optometrist  certified.  "In 
my  medical  opinion.  Alf  M.  Gronstedt 
should  be  able  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Gronstedt  reported  that  he 
has  driven  tractor-trailer  combinations 
for  35  years,  accumulating  2.8  million 
miles.  He  holds  a  Class  A  CDL  bom 
Texas,  and  his  driving  record  shows  that 


he  has  had  no  accidents  or  convictions 
for  traffic  violations  in  a  CMV  during 
the  last  3  years. 

12.  David  R.  Gross 

Mr.  Gross.  63.  has  had  retinal  scarring 
in  his  left  eye  for  35  years.  His  best- 
corrected  visual  acuity  is  20/20-1  in  the 
right  eye  and  20/200  in  the  left. 
Following  an  examination  in  2002,  his 
optometrist  stated.  "I  believe  that  Mr. 
Gross  has  the  visual  ability  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Gross 
submitted  that  he  has  driven  straight 
trucks  for  20  years,  accumulating  1.6 
million  miles.  He  holds  a  Class  A  CDL 
from  Pennsylvania.  His  driving  record 
shows  no  accidents  or  convictions  for 
moving  violations  in  a  CMV  during  the 
last  3  years. 

13.  Thomas  L.  Hall 

Mr.  Hall,  47.  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/200  in  the  right  eye  and  20/ 
40  in  the  left.  An  ophthalmologist 
examined  him  in  2002  and  certified, 
"Based  upon  my  examination  of  Mr. 
Thomas  Hall,  it  is  my  medical  opinion 
that  he  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Hall 
submitted  that  he  has  driven  straight 
trucks  for  16  years,  accumulating 
560.000  miles,  and  tractor-trailer 
combinations  for  11  years,  accumulating 
330,000  miles.  He  holds  a  Class  AM 
CDL  from  New  York.  His  driving  record 
for  the  past  3  years  shows  one  accident 
and  no  convictions  for  moving 
violations  in  a  CMV.  According  to  the 
police  report,  Mr.  Hall  was  proceeding 
through  an  intersection  on  a  green  light 
when  another  driver  attempting  to  make 
a  right  turn  on  red  struck  his  vehicle. 
Neither  driver  was  cited. 

14.  Raymond  G.  Hayden 

Mr.  Hayden,  60.  lost  all  but  light 
perception  in  his  left  eye  in  1988  after 
failure  of  a  retinal  detachment 
procedure.  The  best-corrected  visual 
acuity  in  his  right  eye  is  20/20.  An 
ophthalmologist  examined  him  in  2002 
and  certified.  "In  my  opinion  he  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle  provided  he  meets  all  the  other 
requirements  of  the  visual  exemption 
program."  Mr.  Hayden  reported  that  he 
has  driven  tractor-trailer  combinations 
for  35  years,  accumulating  3.5  million 
miles.  He  holds  a  Class  A  CDL  from 
Louisiana.  His  driving  record  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  during  the  last  3 
years. 
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15.  Harry  P.  Henning 

Mr.  Henning,  38,  lost  his  right  eye  due 
to  injury  at  the  age  of  8.  His  uncorrected 
visual  acuity  in  the  left  eye  is  20/15.  An 
optometrist  examined  him  in  2002  and 
certified,  "Although  Harry's  visual 
function  is  slightly  less  than  a  binocular 
patient,  I  believe  he  has  sufficient  vision 
to  drive  a  commercial  vehicle  as  long  as 
he  is  careful  in  using  his  mirrors  and 
judgment."  Mr.  Henning  reported  that 
he  has  driven  straight  trucks  for  15 
years,  acciumulating  225.000  miles,  and 
tractor-trailer  combinations  for  15  years, 
accumulating  300,000  miles.  He  holds  a 
Class  A  CDL  from  Pennsylvania.  His 
driving  record  shows  one  accident  and 
no  convictions  for  moving  violations  in 
a  CMV  during  the  last  3  years. 
According  to  the  accident  report,  an 
oncoming  vehicle  crossed  the  centerline 
and  struck  the  vehicle  that  Mr.  Henning 
was  driving.  The  other  driver  was  cited 
for  "Roadways  Laned  for  Traffic";  Mr. 
Henning  was  not  cited. 

16.  Bruce  G.  Homer 

Mr.  Homer,  51,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/20  in  the  right  eye  and  20/200  in 
the  left.  An  optometrist  examined  him 
in  2002  and  certified,  "I  believe  that  in 
my  medical  opinion,  Bruce  has 
sufficient  vision  to  perform  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Homer  submitted  that  he 
has  driven  tractor-trailer  combinations 
for  16  years,  accumulating  2.1  million 
miles.  He  holds  a  Class  A  CDL  bom  the 
State  of  Washington.  His  driving  record 
shows  no  accidents  or  convictions  for 
moving  violations  during  the  last  3 
years. 

U.JefferyS.Lathrop 

Mr.  Lathrop,  42,  has  amblyopia  in  his 
left  eye.  His  best-corrected,  vision  in  the 
right  eye  is  20/20  and  in  thie  left,  20/400. 
An  optometrist  examined  him  in  2002 
and  certified,  "In  my  opinion,  Jeff  has 
sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Lathrop 
submitted  that  he  has  driven  straight 
trucks  for  3  years,  accumulating  39.000 
miles,  and  tractor-trailer  combinations 
for  11  years,  accumulating  352.000 
miles.  He  holds  a  Class  A  CDL  frtim 
North  Carolina,  and  there  are  no 
accidents  or  convictions  for. moving 
violations  in  a  CMV  on  his  driving 
record  for  the  last  3  years. 

18.  Tommy  R.  Masterson 

Mr.  Masterson.  48.  has  amblyopia  in 
his  left  eye.  His  best-corrected  visual 
acuity  is  20/20  in  the  right  eye  and  20/ 
100  in  the  left.  Following  an 
examination  in  2002,  his  optometrist 
commented,  "It  is  my  opinion  that  Mr. 


Masterson  has  the  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Masterson 
submitted  that  he  has  driven  straight 
trucks  for  25  years,  accumulating  1.0 
million  miles,  and  tractor-trailer 
combinations  for  20  years,  accimiulating 
850.000  miles.  He  holds  a  Class  A  CDL 
from  Oregon,  and  his  driving  record 
shows  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

19.  Daniel  A.  McKeon 

Mr.  McKeon,  60,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
in  the  right  eye  is  20/20  and  in  the  left, 
20/70.  Following  an  examination  in 
2002,  his  optometrist  conmiented,  "In 
my  opinion,  Mr.  McKeon's  visual 
condition,  refractive  amblyopia — left 
eye.  does  not  prevent  him  from  safely 
performing  the  driving  tasks  required  to 
operate  a  car  or  truck."  Mr.  McKeon 
reported  that  he  has  driven  straight 
trucks  for  6  years,  accumulating  300,000 
miles,  and  tractor-trailer  combinations 
for  15  years,  accimiulating  1.9  million 
miles.  He  holds  a  Class  A  CDL  from 
Mimiesota.  His  driving  record  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  during  the  last  3 
years. 

20.  Ralph  J.  Miles 

Mr.  Miles,  38,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/20  in  the  right  eye  and  20/200  in 
the  left.  Following  an  examination  in 
2002  his  ophthalmologist  certified,  "My 
medical  opinion  is  that  Mr.  Miles  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Miles  submitted  that  he 
has  driven  straight  trucks  for  6  years, 
accumulating  240,000  miles.  He  holds  a 
Class  C  driver's  license  from  Oregon. 
His  driving  record  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV  for  the  last  3  years. 

21.  William  R.  New 

Mr.  New.  54,  has  amblyopia  in  his  left 
eye.  His  best-corrected  visual  acuity  is 
20/15  in  the  right  eye  and  20/70  in  the 
left.  An  ophthalmologist  examined  him 
in  2002  and  certified,  "It  is  my  medical 
opinion  that  Mr.  New's  vision  is 
sufficient  to  perform  his  job  as  a 
commercial  truck  driver."  Mr.  New 
submitted  that  he  has  driven  straight 
trucks  for  14  years,  accumulating 
840,000  miles,  and  tractor-trailer 
combinations  for  10  years,  accxmiulating 
600,000  miles.  He  holds  a  Class  A  CDL 
bom  Arkansas.  His  driving  record  for 
the  last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 


22.  Kirby  G.  Oathout 

Mr.  Oathout.  51.  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/20-1  in  the  right  eye  and  20/80- 
1  in  the  left.  Following  an  examination 
in  2002.  his  optometrist  commented, 
"Because  of  the  excellent  vision  in  the 
right  eye  and  the  normal  peripheral 
vision  in  both  eyes  as  well  as  the  fact 
that  he  has  had  his  entire  life  to  adapt 
to  this  condition.  I  believe  Mr.  Oathout 
has  sufficient  vision  to  perform  driving 
tasks  related  to  driving  a  commercial 
vehicle."  Mr.  Oathout  submitted  that  he 
has  driven  straight  trucks  for  5  years, 
accumulating  275.000  miles.  He  holds  a 
Class  ABCDM  CDL  from  Wisconsin.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

23.  Ronald  F.  Prezzia 

Mr.  Prezzia.  47.  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/60  in  the  right  eye  and  20/ 
30  in  the  left.  An  ophthalmologist 
examined  him  in  2002  and  certified.  "In 
my  medical  opinion,  Mr.  Prezzia  has 
sufficient  vision  to  perform  the  driving 
tasks  that  are  required  to  operate  a 
commercial  vehicle."  Mr.  Prezzia 
reported  that  he  has  driven  straigh't 
trucks  for  1 V2  years,  accumulating 
40,000  miles,  and  tractor- trailer 
combinations  for  23  years,  accumulating 
1.1  million  miles.  He  holds  a  Class  A 
CDL  from  Illinois.  His  driving  record  for 
the  last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

24.  Joseph  J.  Rettenmeier 

Mr.  Rettenmeier,  38,  has  amblyopia  in 
his  left  eye.  His  best-corrected  visual 
acuity  is  20/20  in  the  right  eye  and  20/ 
50  in  the  left.  An  optometrist  examined 
him  in  2002  and  certified,  "My  medical 
opinion  is  that  Joe  Rettenmeier  has 
sufficient  vision  to  perform  all  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Rettenmeier 
reported  that  he  has  driven  straight 
trucks  for  8  years,  accumulating  520,000 
miles,  and  tractor-trailer  combinations 
for  10  years,  accumulating  1.0  million 
miles.  He  holds  a  Class  A  CDL  from 
Iowa.  His  driving  record  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  during  the  last  3 
years. 

25.  Thomas  C.  Rylee 

Mr.  Rylee.  55,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/20  in  the  right  eye  and  20/400  in 
the  left.  Following  an  examination  in 
2002,  his  optometrist  certified,  "Mr. 
Rylee  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
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commercial  vehicle."  In  his  application, 
Mr.  Rylee  indicated  he  has  driven 
tractor-trailer  combinations  for  26  years, 
accumulating  1.1  million  miles,  and 
buses  for  3  years,  accumulating  4,000 
miles.  He  holds  a  Class  A  Q)L  from 
Georgia,  and  his  driving  record  for  the 
last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

26.  Stanley  B.  Salkowski  III 

Mr.  Salkowski,  40,  has  amblyopia  in 
his  right  eye.  His  visual  acuity  is  20/60- 
in  the  right  eye  and  20/20  in  the  left. 
Following  an  examination  in  2002,  his 
optometrist  certified,  "His  condition  is 
stable  and  it  is  my  impression  that  his 
vision  is  sufficient  to  perform  all  the 
driving  tasks  required  to  drive  a 
commercial  vehicle."  Mr.  Salkowski 
submitted  that  he  has  driven  straight 
trucks  for  11  years,  accumulating 
297,000  miles,  and  tractor-trailer 
combinations  for  10  years,  accumulating 
680.000  miles.  He  holds  a  Class  A  CDL 
horn  Pennsylvania,  and  his  driving 
record  shows  he  has  had  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV  in  the  last  3  years. 

27.  Wolfgang  V.  Spekis 

Mr.  Spekis,  47.  has'^blyopia  in  his 
left  eye.  His  visual  acuity  is  20/25  in  the 
right  eye  and  20/400  in  the  left. 
Following  an  examination  in  2002,  his 
ophthalmologist  stated,  "Given  what  he 
has  told  me,  I  do  believe  that  his  visual 
acuity  is  sufficient  to  permit  him  to 
drive  a  commercial  vehicle  accurately 
and  that  his  diabetic  retinopathy  is  not 
at  present  leading  to  any  visual 
deficiency."  Mr.  Spekis  submitted  that 
he  has  driven  straight  trucks  for  1 2 
years,  accumulating  720,000  miles.  He 
has  a  Maryland  Class  B  CDL,  and  there 
are  no  accidents  or  convictions  for 
moving  violations  on  his  driving  record 
for  the  last  3  years. 

28.  fames  A.  Stoudt 

Mr.  Stoudt,  50.  has  amblyopia  in  his 
left  eye.  His  best-corrected  vision  in  the 
right  eye  is  20/20-2  and  in  the  left.  20/ 
100->-.  Following  an  examination  in 
2002,  his  ophthalmologist  stated,  "I  feel 
that  he  can  compensate  fairly  well 
visually,  and  he  is  able  to  continue  his 
career  as  a  truck  driver  from  my 
standpoint."  Mr.  Stoudt  submitted  that 
he  has  14  years  and  1.0  million  miles  of 
experience  in  driving  tractor-trailer 
combinations.  He  holds  a  Class  A  CDL 
from  Pennsylvania,  and  his  driving 
record  for  the  last  3  years  contains  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 


29.  Michael  G.  Thomas 

Mr.  Thomas.  31,  has  amblyopia  in  his 
left  eye.  His  visual  acuity  in  the  right 
eye  is  20/20  and  in  the  left,  20/200.  An 
optometrist  examined  him  in  2002  and 
stated,  "I  certify  that  in  my  professional 
opinion,  Michael  G.  Thomas  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  In  his  application,  Mr.  Thomas 
indicated  he  has  9  years  and  148.000 
miles  of  experience  in  driving  straight 
trucks.  He  holds  a  Class  C  driver's 
license  &t>m  Maryland,  and  his  driving 
record  shows  no  accidents  or  moving 
violations  in  a  CMV  during  the  last  3 
years. 

30.  Brian  S.  Thompson 

Mr.  Thompson.  38,  has  amblyopia  in 
his  left  eye.  His  best-corrected  visual 
acuity  in  the  right  eye  is  20/20  and  in 
the  left,  20/50.  An  optometrist  examined 
^im  in  2002  and  stated,  "Brian  has 
sufficient  visual  function  to  perform  his 
duties  as  a  driver  of  commercial 
vehicles."  Mr.  Thompson  submitted  that 
he  has  driven  straight  trucks  for  18 
years,  accumulating  201,000  miles.  He 
holds  a  Class  B  CDL  bom  Ohio.  His 
driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

31.  William  H.  Twardus 

Mr.  Twardus,  age  56,  has  amblyopia 
in  his  left  eye.  His  best-corrected  visual 
acuity  is  20/20  in  the  right  eye  and  20/ 
100  in  the  left.  Following  an 
examination  in  2002,  his  optometrist 
certified.  "It  is  my  opinion  that  with  the 
visual  field  and  the  visual  acuity  of  Mr. 
William  Twardus  that  he  has  adequate 
vision  to  perform  the  driving  tasks  that 
are  required  to  operate  a  commercial 
vehicle."  Mr.  Twardus  reported  that  he 
has  driven  straight  trucks  for  24  years, 
accumulating  624.000  miles.  He  holds  a 
Class  A  CDL  bom  Delaware.  His  driving 
record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

32.  Ronald  I.  Watt 

Mr.  Watt,  71.  lost  his  right  eye  in  1996 
due  to  trauma.  His  best-corrected  visual 
acuity  is  20/20  in  the  left  eye.  An 
optometrist  examined  him  in  2002  and 
certified,  "In  my  opinion,  Mr.  Watt  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Watt  reported  that  he  has 
driven  straight  trucks  for  40  years, 
accumulating  1.2  million  miles,  and 
tractor-trailer  combinations  for  24  years, 
accumulating  2.5  million  miles.  He 
holds  a  Class  A  CDL  from  North  Dakota. 
His  driving  record  shows  no  accidents 


or  convictions  for  moving  violations  in 
a  CMV  for  the  last  3  years. 

33.  Dale  R.  Wheeler 

Mr.  Wheeler,  49.  has  had  a  macular 
scar  in  his  right  eye  since  birth.  His 
best-corrected  visual  acuity  is  20/260  in 
the  right  eye  and  20/20  in  the  left.  An 
optometrist  examined  him  in  2002  and 
stated.  "In  my  opinion.  Dale  Wheeler 
has  sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Wheeler 
reported  that  he  has  driven  straight 
trucks  for  1  year,  accumulating  20.000 
miles,  and  tractor-trailer  combinations 
for  6  years,  accumulating  600,000  miles. 
He  holds  a  Class  A  CDL  from  North 
Dakota.  His  driving  record  for  the  last  3 
years  shows  no  accidents  and  one 
conviction  for  a  moving  violation — 
Speeding — in  a  CMV.  He  exceeded  the 
speed  limit  by  15  mph. 

Request  for  Comments 

to  accordance  with  49  U.S.C.  31315 
and  31136(e).  the  FMCSA  requests 
public  comment  from  all  interested 
persons  on  the  exemption  petitions 
described  in  this  notice.  We  will 
consider  all  comments  received  before 
the  close  of  business  on  the  closing  date 
indicated  earlier  in  the  notice. 

Issued  on:  December  5.  2002. 
Brian  M.  McLaughlin, 

Associate  Administrator,  Policy  and  Program 
Development. 
IFR  Doc.  02-31356  Filed  12-11-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Agency  Infonnation  Collection 
Activities:  Sut>mission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Railroad 
Administration.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  to  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requirements  (ICRs) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICRs  describe  the  nature  of  the 
information  collections  and  their 
expected  burdens.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  October  9.  2002  (67  FR 
63010). 

DATES:  Comments  must  be  submitted  on 
or  before  January  13,  2003. 
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FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Safety, 
Plannmg  and  Evaluation  Division,  RRS- 
21,  Federal  Railroad  Administration, 
1120  Vermont  Ave.,  NW,  Mail  Stop  17, 
Washington.  DC  20590  (telephone:  (202) 
493-6292),  or  Ms.  Debra  Steward,  Office 
of  Information  Technology  and 
Productivity  Improvement.  RAD-20. 
Federal  Railroad  Adnunistration^ll20 
Vermont  Ave..  NW,  Mail  Stop  35, 
Washmgton,  DC  20590  (telephone:  (202) 
493-6139).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  104-13.  Section  2. 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  U.S.C.  3501-3520).  and  its 
implementmg  regulations,  5  CFR  part 
1320.  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
mformation  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  October  9. 
2002,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agency  was  seeking 
OMB  approval.  67  FR  63010.  FRA 
received  no  comments  after  issuing  the 
60-day  notice  referenced  earlier. 
Accordingly,  DOT  announces  that  these 
information  collection  activities  have 
been  re-evaluated  and  certified  under  5 
CFR  1320.5(a)  and  forwarded  to  OMB 
for  review  and  approval  pursuant  to  5 
CFR  1320.12(c). 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30  day  notice  is 
published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983. 
Aug.  29,  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29, 1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983. 
Aug.  29,  1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  required  by  the  PRA. 

Title:  tospection  and  Maintenance 
Standards  For  Steam  Locomotives. 


OMB  Control  Number:  2130-0505. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Railroads. 

Abstract:  The  Locomotive  Boiler 
tospection  Act  (LBIA)  OF  1911  requires 
each  railroad  subject  to  the  Act  to  file 
copies  of  its  rules  and  instructions  for 
the  inspection  of  locomotives.  The 
original  LBIA  was  expanded  to  cover 
the  entire  steam  locomotive  and  tender 
and  all  its  parts  and  appiutenances. 
This  Act  then  requires  carriers  to  make 
inspections  and  to  repair  defects  to 
ensure  the  safe  operation  of  steam 
locomotives.  The  collection  of 
information  is  used  by  tourist  or  historic 
railroads  and  by  locomotive  owners/ 
operators  to  provide  a  recprd  for  each 
day  a  steam  locomotive  is  placed  in 
service,  as  well  as  a  record  that  the 
required  steam  locomotive  inspections 
are  completed.  Additionally,  the 
collection  of  information  is  used  by  FRA 
Federal  inspectors  to  verify  that 
necessary  safety  inspections  and  tests 
have  been  completed,  and  to  ensure  that 
steam  locomotives  are  indeed  "safe  and 
suitable"  for  service  and  are  properly 
operated  and  mamtained. 

Annual  Estimated  Burden  Hours-  314 
hours. 

Title:  Railroad  Rehabilitation  and 
•  Improvement  Financing  Program. 

OMB  Control  Number:  2130-0548. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State  and  local 
governments,  government  sponsored 
authorities  and  corporations,  railroads 
(including  Amtrak),  and  joint  ventures 
that  include  at  least  one  railroad. 

Abstract:  Prior  to  the  enactment  of  the 
Transportation  Equity  Act  of  the  21st 
Century  ("TEA  21"),  Title  V  of  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (the  "Act").  45 
U.S.C.  821  et  seq.,  authorized  FRA  to 
provide  railroad  financial  assistance 
through  the  purchase  of  preference 
shares  (45  U.S.C.  825),  and  the  issuance 
of  loan  guarantees  (45  U.S.C.  831).  The 
FRA  regulations  implementing  the 
preference  share  program  were 
eliminated  on  February  9. 1996.  due  to 
the  fact  that  the  authorization  for  the 
program  expired  (28  FR  4937).  The  FRA 
regulations  implementing  the  loan 
guarantee  provisions  of  Title  V  of  the 
Act  are  contained  in  49  CFR  part  260. 
Section  7203  of  TEA  21,  Public  Law 
105-178  (June  9. 1998).  replaces  the 
existing  Title  V  financing  programs.  The 
collection  of  information  is  used  by  FRA 
staff  to  determine  the  financial 
eligibility  of  applicants  for  a  loan  or 
loan  guarantee  regarding  eligible 
projects  for  the  improvement/ 
rehabilitation  of  rail  equipment  or 


facilities,  the  refinancing  of  outstanding 
debt  for  these  piuposes.  or  the 
development  of  new  intermodal  or 
railroad  facilities.  The  aggregate  impaid 
principal  amounts  of  obligations  can  not 
exceed  $3.5  billion  at  any  one  time  and 
not  less  than  $1  billion  is  to  be  available 
solely  for  projects  benefitting  freight 
raifroads  other  than  Class  I  carriers. 

Annual  Estimated  Burden  Hours: 
5.881  hours. 

Addressee:  Send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
Seventeenth  Street,  NW,  Washington. 
DC.  20503.  Attention:  FRA  Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collections  of  information  are  necessary ' 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimates  of  the  burden  of 
the  proposed  information  collections; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC.  on  December  9, 
2002. 

Kathy  A.  Weiner, 

Director.  Office  of  Information  Technology 
and  Support  Systems,  Federal  Railroad 
Administration. 
(FR  Doc.  02-31340  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-02-13481  (PDA-29(R))] 

Massaciiusetts  Regulations  on  ttie 
Storage  and  Disposal  of  Infectious  or 
Physicaiiy  Dangerous  Medical  or 
Biological  Waste 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Public  notice  and  invitation  to 
comment. 

SUMMARY:  toterested  parties  are  invited 
to  submit  comments  on  an  application 
by  the  Medical  Waste  Institute  for  an 
administrative  determination  whether 
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Federal  hazardous  materials 
transportation  law  preempts 
requirements  of  the  Commonwealth  of 
Massachusetts  concerning  regulations 
on  the  storage  and  disposal  of  infectious 
or  physically  dangerous  medical  or 
biological  waste. 

DATES:  Comments  received  on  or  before 
January  27,  2003,  and  rebuttal 
comments  received  on  or  before  March 
12,  2003,  will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  by  comments  received 
diuing  the  initial  comment  period  and 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office,  U.S.  Department  of 
Transportation,  Room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  application  and  all 
comments  are  also  available  on-line 
through  the  home  page  of  DOT's  Docket 
Management  System,  at  "http:// 
dms.dot.gov." 

Comments  must  refer  to  Docket  No. 
RSPA-02-13481  and  may  be  submitted 
to  the  docket  either  in  writing  or 
electronically.  Send  three  copies  of  each 
written  comment  to  the  Dockets  Office 
at  the  above  address.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  To  submit 
comments  electronically,  log  onto  the 
Docket  Manageiflent  System  Web  site  at 
http://dms.dot.gov,  and  click  on  "Help" 
to  obtain  instructions.  You  may  also 
sign  up  on  the  DOT's  DMS  "List  Serve" 
at  this  Web  site.  This  service  will 
automatically  notify  you  when  certain 
documents  are  put  into  a  docket  that  is 
of  interest  to  you. 

A  copy  of  each  comment  must  also  be 
sent  to  (1)  Alice  P.  facobsohn.  Esq., 
Director.  Public  Affairs  and  Industry 
Research,  Medical  Waste  Institute,  4301 
Connecticut  Avenue,  NW.,  Suite  300, 
Washington.  DC  20008,  and  (2)  Howard 
S.  Wensley,  M.S.,  C.H.O.,  Director, 
Commonwealth  of  Massachusetts, 
Executive  Office  of  Health  and  Human 
Services,  Department  of  Public  Health, 
Division  of  Community  Sanitation,  305 
South  Street,  Jamaica  Plain,  MA  02130- 
3597.  A  certification  that  a  copy  has 
been  sent  to  these  persons  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  "I  certify 
that  copies  of  this  comment  have  been 
sent  to  Ms.  Jacobsohn  and  Mr.  Wensley 
at  the  addresses  specified  in  the  Federal 
Register.") 

A  list  and  subject  matter  index  of 
hazardous  materials  preemption  cases. 


including  all  inconsistency  rulings  and 
preemption  determinations  issued,  are 
available  through  the  home  page  of 
RSPA's  Office  of  the  Chief  Counsel,  at 
"http://rapa-atty.dot.gov."  A  paper  copy 
of  this  list  and  index  will  be  provided 
at  no  cost  upon  request  to  Mr.  Hilder, 
at  the  address  and  telephone  number  set 
forth  in  FOR  FURTHER  INFORMATION 
CONTACT  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (Tel.  No.  202-366- 
4400),  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Application  for  a  Preemption 
Determination 

The  Medical  Waste  Institute  (the 
"Institute")  has  applied  for  a 
determination  that  Federal  hazardous 
material  transportation  law,  49  U.S.C. 
5101  et  seq.,  preempts  requirements 
contained  in  Title  105  of  the  Code  of 
Massachusetts  Regulations  (CMR) 
Section  480.000  et  seq.  applicable  to  the 
storage  and  disposal  of  "infectious  or 
physically  dangerous  medical  or 
biological  waste."  In  its  application,  the 
Institute  challenges  packaging,  labeling, 
and  manifesting  requirements  for  this 
waste  that  it  states  are  not  substantially 
the  same  as  requirements  in  the  HMR. 
The  test  of  the  Institute's  application  is 
set  forth  in  Addendum  A  to  this  notice. 

Packaging.  The  Institute  asserts  that 
Massachusetts'  storage  requirements  in 
105  CMR  480.100  provide  that  storage 
containers  must  be  "rodent-proof  and 
"fly-tight"  without  defining  these 
standards,  which  are  not  contained  in 
the  HMR,  and  which  could  be  shown 
only  by  additional,  different  testing.  The 
Institute  also  states  that,  with  one 
exception,  Massachusetts'  requirements 
do  not  distinguish  between  materials 
stored  purely  for  on-site  treatment  and 
those  stored  in  preparation  for  transport 
and  disposal  off-site:  certain  wastes 
must  be  stored  in  "a  non-permeable 
three  mil  or  greater  polyethylene  bag  (or 
equivalent  which  is  securely  sealed  to 
prevent  leaks"  but  that,  under  105  CMR 
480.200.  wastes  must  be  "placed  in  a 
second  three  mil  bag  if  they  are  to  be 
transported  off-site  for  disposal." 

Labeling.  The  Institute  sdleges  that, 
unlike  the  HMR,  105  CMR  480.300 
requires  (1)  a  special  label  to  be  used  on 
containers  of  "sharp  wastes,"  and  (2)  a 
label  with  the  name,  address,  and 
telephone  number  of  the  generator  on 
"every  container  or  bag  of  waste  that  has 
not  been  rendered  infectious  and  which 
will  be  transported  off  the  premises  of 


the  waste  generator."  The  Institute 
asserts  that  these  differences  may 
confuse  emergency  responders  and 
users  of  packaging,  and  that  interstate   - 
shipments  may  be  frustrated  if  a 
transporter  must  stop  at  the  State  border 
and  re-label  packages. 

Manifest.  The  Institute  asserts  that 
Massachusetts  requires  a  specific 
manifest  form  which  is  not  required  in 
the  HMR.  The  histitute  states  that  the 
manifest  requirements  in  105  CMR 
480.500  cover  items  that  fall  ouis.-de  the 
HMR's  definition  of  hazardous  waste, 
including  blood  and  blood  products, 
pathological  waste,  cultures  and  stocks 
of  infectious  agents  and  associated 
biologicals,  sharps,  biotechnological  by- 
product effluents,  and  contaminated 
animal  carcasses,  body  parts,  and 
bedding.  It  refers  to  PD-23(FR), 
Morrisville,  PA  Requirements  for 
Transportation  of  "Dangerous  Waste," 

66  RR  37260  (July  17.  2001).  decision  on 
petition  for  reconsideration,  67  FR  2948 
(Ian.  22,  2002),  where  RSPA  explained 
that  regulated  medical  waste  is  not  a 
"hazardous  waste"  regulated  by  the 
Environmental  Protection  Agency  (EPA) 
imder  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  42  U.S.C.  6901  et 
seq.  In  PD-23(RF),  RSPA  concluded  that 
a  local  requirement  to  carry  a  hazardous 
waste  manifest  on  a  truck  transporting 
medical  waste  is  not  "substantively  the 
same  as"  requirements  in  the  HMR 
"because  the  HMR  does  not  require  the 
use  of  any  specific  form  for  shipments 
of  regulated  medical  wastes  (or  other 
hazardous  materials  that  are  not 
hazardous  wastes)."  66  FR  at  37265. 

The  Institute  also  notes  that 
definitions  in  105  CMR  480.01t)  may  not 
be  consistent  with  revised  provisions  in 
the  HMR  that  become  effective  on 
February  14,  2003,  as  issued  in  the  final 
rule  in  Docket  No.  RSPA-98-3971  (HM- 
226).  Hazardous  Materials:  Revisions  to 
Standards  for  Infectious  Substances,  67 
FR  53118  (Aug.  14,  2002),  corrections, 

67  FR  54967  (Aug.  27,  2003),  67  FR 
57635  (Sept.  11,2002). 

n.  Federal  Preemption 

Section  5125  of  Title  49  U.S.C. 
contains  several  preemption  provisions 
that  are  relevant  to  the  Institute's 
application.  Subsection  (a)  provides 
that — in  the  absence  of  a  waiver  of 
preemption  by  DOT  under  5125(e)  or 
specific  authority  in  another  Federal 
law — a  requirement  of  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe  is 
preempted  if 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 
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(2)  The  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  the  accomplishing 
and  carrying  out  this  chapter  or  a  regulation 
prescribed  under  this  chapter. 

I    These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  which  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  under  the  original  preemption 
provision  in  the  Hazardous  Materials 
Transportation  Act  (HMTA).  Public  Law 
93-633  section  112(a),  88  Stat.  2161 
(1975).  The  dual  compliance  and 
obstacle  criteria  are  based  on  U.S. 
Supreme  Court  decisions  on 
preemption.  Hines  v.  Davidowitz,  312 
U.S.  52  (1941);  Florida  Lime  &■  Avocado 
Growers.  Inc  v.  Paul.  373  U.S.  132 
(1963):  Rayv.  Atlantic  Richfield.  Inc.. 
,435  U.S.  151  (1978). 
I     Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
concerning  any  of  the  following 
subjects,  that  is  not  "substantively  the 
same  as"  a  provision  of  Federal 
hazardous  material  transportation  law 
or  a  regulation  prescribed  under  that 
law,  is  preempted  unless  it  is  authorized 
by  another  Federal  law  or  DOT  grants  a 
wavier  of  preemption: 

(A)  the  designation,  description,  and 
classiflcation  of  hazardous  material. 

(B)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  preparation,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  the  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

To  be  "substantively  the  same,"  the 
non-Federal  requirement  must  "oonform 
in  every  significant  respect  to  the 
Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d) 

These  preemption  provisions  in  49 
U.S.C.  5125  carry  out  Congress's  view 
that  a  single  body  of  uniform  Federal 
regulations  promotes  safety  in  the 
transportation  of  hazardous  materials.  In 
considering  the  HMTA.  the  Senate 
Commerce  Committee  "endorse(dl  the 
principle  of  preemption  in  order  to 
preclude  a  multiplicity  of  State  and 
local  regulations  and  the  potential  for 
varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous 
materials  transportation."  S.  Rep.  No. 
1102,  93rd  Cong.  2nd  Sess.  37  (1974). 


When  it  amended  the  HMTA  in  19r;1, 
Congress  specifically  found  that: 

(3)  many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements. 

(4)  because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  law  and  regulations 
governing  the  transportation  of  hazardous 
materials  is  necessary  and  desfrable, 

(5)  in  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

Public  Uw  101-614  §  2, 104  Stat.  3244. 
A  Federal  Court  of  Appeals  has  found 
that  uniformity  was  the  "linchpin"  in 
the  design  of  the  HMTA,  including  the 
1990  amendments  that  expanded  the 
original  preemption  provisions. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon. 
951  F.2d  1571, 1575  (10th  Cir.  1991).  (In 
1994,  Congress  revised,  codified  and 
enacted  the  HMTA  "without  substantive 
change,"  at  49  U.S.C.  Chapter  51.  Public 
Law  103-272, 108  Stat.  745.) 

m.  Preemption  Determinatioiis 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requir3ment 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  authority 
to  RSPA  to  make  determinations  of 
preemption,  except  for  those  that 
concern  highway  routing,  which  have 
been  delegated  to  the  Federal  Motor 
Carrier  Safety  Administration.  49  CFR 
1.53(b).    . 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments, 
RSPA  will  publish  its  determination  in 
the  Federal  Register.  See  49  CFR 
107.209(d).  A  short  period  of  time  is 
allowed  for  filing  of  petitions  for 
reconsideration.  49  CFR  107.211.  Any 
party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause,  the  Fifth 
Amendment  or  other  provisions  of  the 
Constitution  or  under  statutes  other 


than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  to  another 
Federal  law  or  whether  a  fee  is  fair.  A 
State,  local  or  Indian  tribe  requirement 
is  not  authorized  by  another  Federal  law 
merely  because  it  is  not  preempted  by 
another  Federal  statute.  Colorado  Pub. 
Util.  Comm'n  v.  Harmon,  above,  951 
F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d).  RSPA  is 
guided  by  the  principals  and  policies  set 
forth  in  Executive  Order  No.  13132, 
entitled  "Federalism."  64  FR  43255 
(Aug.  10,  1999).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  clear  evidence 
that  Congress  intended  to  preempt  State 
law,  or  the  exercise  of  State  authority 
directly  conflicts  with  the  exercise  of 
Federal  authority.  Section  5125  contains 
express  preemption  provisions,  which 
RSPA  has  implemented  through  its 
regulations. 

rv.  Public  Comments 

All  comments  should  be  limited  to 
whether  49  U.S.C.  5125  preempts  the 
Massachusetts  requirements  challenged 
by  the  Institute.  Comments  should 
specifically  address  the  preemption 
criteria  detailed  in  Part  II,  above,  and  set 
forth  in  detail  the  manner  in  which 
these  requirements  are  applied  and 
enforced,  including  but  not  limited  to: 

(1)  What  are  the  differences  between 
Massachusetts'  packaging  requirements 
and  the  HMR  packaging  requirements? 

(2)  What  do  the  requirements  for  a 
"rodent  proof  and  "fly-tight"  container 
mean? 

(3)  Are  Massachusetts'  packaging, 
labeling,  and  manifesting  requirements 
"substantively  the  same  as"  the 
requirements  in  the  HMR? 

(4)  Do  Massachusetts'  packaging, 
labeling,  and  manifesting  requirements 
"present  an  obstacle"  to  accomplishing 
and  carrying  out  Federal  hazmat  law 
and  the  HMR? 

(5)  Are  any  of  Massachusetts' 
requirements  "authorized  by  another 
Federal  law"? 

Issued  in  Washington,  DC  on  December  6, 
2002. 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Addendum  A 

National  Solid  Wastes  Management 

Association 

4301  Connecticut  Avenue.  NW..  Suite  300. 

Washington.  DC  20008,  800-424-2869 

Application  of  the  Medical  Waste  Institute 
for  a  Preemption  Determination  as  to 
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Massachusetts'  Regulations  on  the  Storage 
and  Disposal  of  Infectious  or  Physically 
Dangerous  Medical  or  Biological  Waste 

In  accordance  with  Title  49  of  the  Code  of 
Federal  Regulations  (CFR).  Part  107. 
Subsection  C.  the  Medical  Waste  Institute 
(Institute)  is  submitting  this  application  for  a 
preemption  determination  requesting  that 
certain  sections  of  the  Massachusetts  Code  be 
found  in  violation  of  federal  transportation 
law. 

Anyone  with  questions  about  this 
application,  may  contact  Alice  Jacobsohn  at 
202-364-3724  (phone).  202-364-3792  (fax), 
or  alicej9envasns.org  (e-mail). 

Submitted  By: 
Alice  P.  Jacobsohn,  Esq. 
Director.  Public  Affairs  and  Industry 
Research. 
August  30.  2002. 
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A.  List  of  Massachusetts  Requirements  for 
Which  the  Preemption  Determination 
Applies 

Each  of  the  regulations  is  detailed  in  full 
below.  The  specific  text  at  issue  in  this 
application  is  highlighted  by  the  use  of 
capital  letters. 

1.  Title  105  of  the  Code  of  Massachusetts 
Regulations  (CMR)  Section  480.010 
Deflnition  of  Infectious  or  Physically 
Dangerous  Medical  or  Biological  Waste  ■ 

Waste  which  because  of  its  characteristics 
may:  cause,  or  significantly  contribute  to  an 
increase  in  mortality  or  an  increase  in  serious 
irreversible  or  incapacitating  reversible 
illness:  or  pose  a  substantial  present  potential 
hazard  to  human  health  or  the  environment 
when  improperly  treated,  stored,  transported, 
disfiosed  of.  or  otherwise  managed. 

The  following  tyfies  of  waste  are  identified 
and  defined  as  infectious  or  physically 
dangerous  medical  or  biological  waste,  and 
shall  be  subject  to  the  requirements  of  105 
CMR  480.000: 

(a)  Blood  and  Blood  Products:  Discarded 
bulk  human  blood  and  blood  products  in  free 
draining  liquid  state;  body  fluids 
contaminated  with  visible  blood:  and 
materials  saturated/dripping  with  blood. 


<  The  Institute  believes  that  Massachusetts 
regulations  found  in  105  CMR  480.010  that  include 
definitions  for  terms  used  in  the  Commonwealth's 
medical  waste  provisions  may  now  be  in  violation 
of  the  HMR  under  the  revised  rules  published  on 
August  14,  2002  (67  Fed.  Reg.  53117;  HM-226).  We 
do  not  take  issue  with  those  terms  in  this 
application  for  preemption  because  the  federal  rules 
are  new.  However,  we  hope  that  the  commonwealth 
will  review  these  provisions  soon  and  make 
appropriate  adjustments. 


(b)  Pathological  Waste:  Human  anatomical 
pculs,  organs,  tissues  and  body  fluids 
removed  and  discarded  during  surgery  or 
autopsy,  or  other  medical  procedures  and 
specimens  of  body  fluids  and  their 
containers. 

(c)  Cultures  and  Stocks  of  Infectious 
Agents  and  Associated  Biologicals:  All 
discarded  cultures  and  stocks  of  infectious 
agents  and  associated  biologicals, 
biotechnological  by-product  effluents, 
cultures  of  specimens  from  medical  and 
pathological  laboratories,  cultures  and  stocks 
of  infectious  agents  from  research 
laboratories,  wastes  from  the  production  of 
biologicals,  and  discarded  live  and 
attenuated  vaccines  intended  for  human  use. 

(d)  Contaminated  Animal  Carcasses.  Body 
Parts  and  Bedding:  The  contaminated 
carcasses  and  body  parts  and  bedding  of  all 
research  cmimals  known  to  be  exposed  to 
pathogens. 

(e)  Sharps:  Discarded  medical  articles  that 
may  cause  puncture  or  cuts,  including  but 
not  limited  to  all  used  and  discarded 
hypodermic  needles  and  syringes,  pasteur 
pipettes,  broken  medical  glassware,  scapel 
blades,  disposable  razors,  and  suture  needles. 

(f)  Biotechnological  By-Product  Effluents: 
Any  discarded  preparations  made  from 
genetically  altered  living  organisms  and  their 
products. 

2.  105  CMR  480.020    When  Waste  is  Subject 
to  105  CMR  480.000 

(a)  Once  material  becomes  waste,  as 
defined  in  105  CMR  480.010,  such  material 
shall  remain  waste  and  shall  be  subject  to  the 
requirements  of  105  CMR  480.000  unless  and 
until  it  has  been  both  labeled  in  compliance 
with  105  CMR  480.300  and  disposed  of  in 
compliance  with  105  CMR  480.200  as 
applicable. 

(b)  The  requirements  of  105  CMR  480.000 
shall  not  apply  to  waste  which  is  contained 
in  a  mixture  which,  due  to  the  presence  of 
other  materials,  is  subject  to  regulation  as  a 
hazardous  or  radioactive  waste. 

3.  105  CMR  480.100    Storage 

(a)  WASTE  GENERATIONS  SHALL 
CONTAIN  AND  STORE  MEDICAL  WASTE 
AT  ALL  TIMES  IN  LEAK  PROOF,  RODENT 
PROOF,  FLY-TIGHT  CONTAINERS  WHICH 
ENSURE  THAT  NO  DISCHARGE  OR 
RELEASE  OF  SUCH  WASTE  OCCURS  AND 
THAT  NO  ODOR  OR  OTHER  NUISANCE  IS 
CREATED. 

(b)  All  onsite  storage  of  containers  of  waste 
shall  be  held  in  an  area  away  from  general 
traffic  flow  patterns,  preferably  in  a  room 
identified  for  this  purpose.  The  manner  of 
storage  shall  restrict  access  or  contact  with 
such  waste  to  authorized  persons  only. 
SHARPS  SHALL  BE  SEGREGATED  FROM 
OTHER  WASTES  AND  AGGREGATED  IN 
LEAK  PROOF,  RIGID,  PUNCTURE- 
RESISTANT,  SHATTERPROOF 
CONTAINERS  IMMEDIATELY  AFTER  USE. 

(c)  WASTES  OTHER  THAN  FREE 
DRAINING  BLOOD  AND  BLOOD 
PRODUCTS.  SHARPS  AND 
BIOTECHNOLOGY  BY-PRODUCT 
EFFLUENTS  SHALL  BE  PLACED  IN  A  NON- 
PERMEABLE  THREE  MIL  OR  GREATER 
POLYETHYLENE  BAG  (OR  EQUIVALENT) 
WHICH  IS  SECURELY  SEALED  TO 


ELIMINATE  LEAKS.  FREE  DRAINING 
BLOOD  AND  BLOOD  PRODUCTS  AND 
BIOTECHNOLOGY  BY-PRODUCT 
EFFLUENTS  SHALL  BE  STORED  AT  ALL 
TIMES  IN  LEAK  PROOF  CONTAINERS 
THAT  ARE  SECURELY  SEALED. 

4. 105  CMR  480.200    Disposal 

(C)  Blood  Saturated  Materials,  Cultures, 
and  Stocks  of  Infectious  Agents  and 
Associated  Biologicals,  Dialysis  Waste  and 
Laboratory  Waste 

*  (2)  Disposed  of  on-site  at  an  approved 
incinerator  facility,  OR  PLACED  IN  A 
SECOND  3  MIL  BAG  FOR  TRANSPORT  TO 
AN  APPROVED  INCINERATION  FACILITY 
OFF-SFTE. 

(E)  Pathological  waste  and  contaminated 
animal  carcasses  shall  be  disposed  of  at  an 
approved  incineration  facility  or  by 
interment,  provided  however,  that  liquid 
pathological  waste  may  also  be  disposed  in 
accordance  with  105  CMR  480.200(A)  and 
discarded  teeth  and  tissue  may  also  be 
disposed  of  in  accordance  with  105  CMR 
480.200(C)(1).  THESE  WASTES  SHALL  BE 
PLACED  IN  A  SECOND  THREE  MIL  BAG  IF 
THEY  ARE  TO  BE  TRANSPORTED  OFF- 
SITE  FOR  DISPOSAL. 

5.  105  CMR  480.300     LABELING 

(A)  EVERY  CONTAINER  OR  BAG  OF 
WASTE  WHICH  HAS  NOT  BEEN 
RENDERED  NONINFECTIOUS  SHALL: 

(2)  IN  THE  CASE  OF  SHARP  WASTES.  BE 
DISTINCTIVELY  LABELED  TO  INDICATE 
THAT  IT  CONTAINS  SHARP  WASTE 
CAPABLE  OF  INFUCTING  PUNCTURES  OR 
CUTS. 

(B)  EVERY  CONTAINER  OR  BAG  OF 
WASTE  WHICH  HAS  NOT  BEEN 
RENDERED  NONINFECTIOUS  AND  WHICH 
WILL  BE  TRANSPORTED  OFF  THE 
PREMISES  OF  THE  WASTE  GENERATOR 
SHALL  IN  ADDITION  TO  THE 
REQUIREMENTS  OF  105  CMR  480.300(A): 

BEAR  A  LABEL  WHICH  STATES  THE 
NAME.  ADDRESS  AND  TELEPHONE 
NUMBER  OF  THE  GENERATOR.  THE 
LABEL  SHALL  BE  AFFUCED  IN  A  MANNER 
WHICH  ENSURES  THAT  IT  CANNOT  BE 
EASILY  REMOVED. 

6.  105  CMR  480.500    MANIFESTS 

(A)  GENERATORS  SHALL  PREPARE 
MANIFESTS  BEFORE  SHIPPING  WASTE 
WHICH  HAS  NOT  BEEN  RENDERED 
NONINFECTIOUS  OFF-SITE.  THE 
MANIFEST  IS  A  TRACKING  DOCUMENT 
DESIGNED  TO  RECORD  THE  MOVEMENT 
OF  WASTE  FROM  THE  GENERATOR 
THROUGH  ITS  TRIP  WITH  A 
TRANSPORTER  TO  AN  APPROVED 
DISPOSAL  FAQLITY  AND  FINAL 
DISPOSAL.  THE  GENERATOR  SHALL 
APPOINT  A  DESIGNEE  TO  PREPARE.  SIGN 
AND  MAINTAIN  SUCH  MANIFESTS. 

(B)  THE  MANIFEST  MUST  INCLUDE  THE 
FOLLOWING  INFORMATION: 

(1)  DESCRIPTION  OF  WASTE  TO  BE 
SHIPPED; 

(2)  TOTAL  QUANTITY  OF  WASTE:  AND 

(3)  TYPE  OF  CONTAINER  IN  WHICH 
WASTE  IS  TRANSPORTED. 

(C)  A  GENERATOR  SHALL  DESIGNATE 
ON  THE  MANIFEST  THE  ADDRESS  OF  THE 
SITE  TO  WHICH  THE  WASTE  IS  TO  BE 
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DELIVERED  AND  SIGN  IT.  THE 
TRANSPORTER  OF  THE  WASTE  OR  AN 
AGENT  OF  THE  TRANSPORTER  SHALL 
SIGN  THE  MANIFEST  TO  INDICATE  THAT 
THE  TRANSPORTER  HAS  RECEIVED  THE 
WASTE  AND  WILL  COMPLY  WITH  THE 
GENERATORS  TRANSPORTATION 
INSTRUCTIONS.  WHEN  THE  WASTE 
ARRIVES  AT  THE  APPROVED  OFF-SITE 
DISPOSAL  FACIUTY,  AND  HAS  BEEN 
DISPOSED  OF,  THE  DISPOSAL  FACILITY 
OWNER  OR  AGENT  SHALL  SIGN  THE 
MANIFEST  AND  RETURN  THE  ORIGINAL 
TO  THE  GENERATOR. 

(D)  IF  THE  GENERATOR  DOES  NOT 
RECEIVE  THE  MANIFEST  FROM  THE 
DISPOSAL  FACILITY  WITHIN  30  DAYS 
AFTER  SHIPMENT  OF  WASTE  BY  THE 
GENERATOR,  THE  GENERATOR  SHALL 
REPORT  THIS  FACT  TO  THE 
DEPARTMENT  OF  PUBUC  HEALTH. 

(E)  THE  GENERATOR  SHALL  MAINTAIN 
A  COPY  OF  THE  MANIFEST  BOTH  AS 
INITIALLY  SENT  OUT  AND  AS  RETURNED 
BY  THE  DISPOSAL  FACILITY  FOR  A 
PERIOD  OF  THREE  YEARS. 

(F)  IN  THE  ABSENCE  OF  ANY 
RESTRICTION  CONCERNING  INDIVIDUALS 
WHO  ARE  AUTHORIZED  TO -TRANSPORT 
WASTE.  INCLUDING  BUT  NOT  UMTTED 
TO  THOSE  IMPOSED  BY  BOARDS  OR  THE 
DEPARTMENT  OF  ENVIRONMENTAL 
PROTECTION.  GENERATORS  WHO 
TRANSPORT  THEIR  OWN  WASTE  SHALL 
FOLLOW  THE  MANIFEST  REQUIREMENTS 
SET  FORTH  IN  105  CMR  480.500. 

B.  Each  Requirement  of  the  HMR  for  Which 
the  State  Regulations  Are  Being  Compared 

Under  49  CFR  §  107.202(a).  a  state 
regulation  that  is  not  substantively  the  same 
as  any  provision  of  federal  hazardous 
material  transportation  law  concerning  the 
following  subjects  is  preempted: 

1.  Designation,  description,  and 
classification  of  hazardous  material; 

2.  Packing,  repacking,  handling,  labeling, 
marking,  and  placarding  of  hazardous 
material;  and 

3.  Preparation,  execution,  and  use  of 
shipping  documents  pertaining  to  hazardous 
material  and  requirements  related  to  the 
number,  content,  and  placement  of  those 
documents. 

In  addition,  under  49  CFR  §  107.202(b),  a 
state  regulation  is  preempted  if.  as  applied  or 
enforced,  it  is  an  obstacle  to  accomplishing 
and  carrying  out  the  federal  hazardous 
material  transportation  law  or  regulation. 

The  Institute  asserts  that  Massachusetts' 
requirements  are  in  conflict  with  the  federal 
hazardous  material  transportation  rules 
found  in: 

•  49  CFR  §§  172.200  et  seq.  Shipping 
papers 

•  49  CFR  §§  172.300  et  seq.  Marking 

•  49  CFR  §§  172.400  et  seq.  Labeling 

•  49  CFR  §  173.24  General  requirements 
for  packagings  and  packages 

•  49  CFR  §  173.24a  Additional  general 
requirements  for  non-bulk  packagings  and 
packages 

•  49  CFR  §  173.134  Class  6.  Division  6.2— 
Definitions,  exceptions  and  packing  group 
assignments 

•  49  CFR  §§  178.600  et  seq.  Testing  of  non- 
bulk  packagings  and  packages 


C.  Explanation  of  Why  the  State  Regulations 
Should  Be  Preempted 

1.  Packaging  Requirements 

When  Congress  enacted  the  Hazardous 
Materials  Transportation  Act,  it  intended  to 
create  one  system  of  commerce  for  the 
transport  of  hazardous  materials  throughout 
the  United  States.  Congress  found  that 
preemption  was  necessary  to  avoid  the 
potential  for  unreasonable  hazards  created  by 
multiple  and  conflicting  requirements  in 
other  jurisdictions.  Shippers  and  carriers 
should  not  be  confused  by  the  rules 
regardless  of  where  they  are  conducting 
business  nor  should  they  be  required  to  stop 
at  every  town  and  state  border  to  repackage, 
re-label,  and  prepare  new  shipping 
documents.  See  Pub.  L.  101-615  §§2(3)  and 
2(4).  104  Stat.  3244  (Nov.  16.  1990) 
(preemption  provisions  found  in  49  U.S.C. 
§  5125(c)). 

In  105  CMR  480.100.  Massachusetts 
established  several  packaging  requirements 
that  are  not  substantively  the  same  as  the 
U.S.  Department  of  Transportation's  (DOT) 
Hazardous  Materials  Regulations  (HMR) 
found  in  49  CFR.  As  applicable  to  storage 
incidental  to  transportation,  the  packaging 
requirements  in  105  CMR  480.100(b)  include 
requirements  that  the  HMR  do  not.  For 
example,  the  CMR  requires  that  containers  be 
rodent  proof  and  fly-tight.  The  HMR  does  not 
require  testing  or  other  proof  to  ensure  that 
a  container  is  rodent  proof  and  fly-tight.  A 
laboratory  or  self-tester  of  the  performance 
tests  required  by  the  HMR  cannot  use  those 
tests  to  certify  that  the  containers  will  meet 
Massachusetts'  requirements.  Different  tests 
would  be  required.  We  can  speculate  that  a 
container  tested  to  HMR  standards  for 
infectious  substances  may  also  be  rodent  and 
fly  proof,  but  this  is  not  certain  and  the 
performance  tests  in  49  CIJl  §  178  >  .00  et  seq. 
were  not  designed  for  that  purpose. 

The  Massachusetts'  storage  requirements 
do  not  distinguish  between  materials  stored 
purely  for  on-site  treatment  and  disposal  and 
those  stored  in  preparation  for  transport  and 
disposal  off-site.  In  fact,  interpretation  letters 
irom  the  commonwealth  do  not  make  this 
distinction  (see  Appendix  A)  and  provisions 
in  105  CMR  480.200  that  reference  to  off-site 
treatment  require  a  "second  *   •  •  bag'* 
before  transport,  implying  a  first  packaging 
found  in  the  storage  provisions. 

In  addition,  both  105  CMR  480.100  and 
480.200  require  the  use  of  three  mil  or  greater 
polyethylene  (or  equivalent)  bags.  The  HMR 
does  not  require  this  type  of  packaging.  The 
requirements  in  49  CFR  §§  173.24, 173.24a, 
173.196.  and  173.197  include  significant 
detail  on  packaging  requirements,  none  of 
which  refers  to  three  mil  or  greater 
polyethylene  (or  equivalent)  bags.  Instead, 
the  HMR  allows  for  a  variety  of  packaging 
materials  as  long  as  the  user  can  show  that 
the  packaging  complies  with  the  performance 
tests  or  requirements  in  the  exceptions  to  the 
rules. 
2.  Labeling  Requirements 

Massachusetts'  labeling  requirements  in 
105  CMR  480.300  are  not  substantially  the 
same  as  the  labeling  and  marking 
requirements  found  in  HMR — 49  CFR 
§§172.400. 172,301, 172.332.  and  172.336. 


The  HMR  does  not  require  a  special  label  to 
be  used  on  sharps  containers  nor  does  it 
require  a  label  to  indicate  information  about 
the  generator.  The  Institute  does  not  take 
issue  in  this  application  with  the  intent  of 
Massachusetts  regulations.  The  problem 
occurs  when  states  or  localities  require  their 
own  and  different  labeling  requirements. 
This  confuses  users  of  packaging  and 
emergency  responders.  To  comply  with 
Massachusetts  regulations,  transporters 
would  have  to  stop  at  state  borders  and  re- 
label each  package  or  hope  that  federal  and 
other  state  enforcement  officers  would  look 
the  other  way  when  they  see  a  Massachusetts 
label  on  a  package.  The  conflict  is  an 
obstruction  to  commerce,  the  very  problem 
Congress  aimed  to  resolve  in  the  Hazardous 
Materials  Transportation  Act. 

3.  Manifesting 

The  manifesting  requirements  in  105  CMR 
480.500  conflict  with  the  HMR's  shipping 
paper  requirements  in  49  CFR  §  172.200. 
Manifesting  in  the  HMR  is  required  for 
hazardous  waste  not  hazardous  materials  and 
is  part  of  the  HMR  because  of  the 
relationship  between  the  U.S.  Environmental 
Protection  Agency's  (EPA)  regulations  under 
the  Resource  Conservation  and  Recovery  Act 
and  transportation  requirements  under  the 
HMR. 

The  DOT  already  concluded  in  its  Notice 
of  administrative  determination  of 
preemption — Morrisville,  PA  Requirements 
for  Transportation  of  "Dangerous  Waste" 
(PD-23)  (July  17,  2001;  66  FR  37260.  at 
37265)^  that  manifesting  by  state  and  local 
governments  for  other  than  hazardous  waste 
is  in  conflict  with  the  HMR.  The  CMR 
manifesting  requirements  apply  to  blood  and 
blood  products;  pathological  waste:  cultures 
and  stocks  of  infectious  agents  and  associated 
biologicals;  contaminated  animal  carcasses, 
body  parts,  and  bedding;  sharps;  and 
biotechnological  by-product  effluents.  Setting 
aside  differences  in  definitions  for  these 
terms  between  the  CMR  and  HMR,  none  of 
these  items  fall  within  the  definition  of 
hazardous  waste  under  the  HMR  or  any  other 
federal  agency,  i.e.,  EPA. 
D.  Explanation  of  How  the  Applicant  Is 
Affected  by  the  Commonwealth's  Regulations 

The  Institute,  a  policy-making  group 
within  the  National  Solid  Wastes 
Management  Association,  represents 
companies  that  transport  regulated  medical 
waste  and  infectious  substances,  assist 
shippers  in  complying  with  hazardous 
material  packaging  requirements,  and 
manufacture  and  distribute  packaging  used  to 
transport  regulated  medical  waste  and 
infectious  substances.  When  state 
transportation  requirements  are  in  conflict 
with  federal  transportation  laws,  Institute 
members  are  placed  in  a  difficult  position. 
They  are  subject  to  enforcement  actions 
where  they  cannot  show  compliance.  This,  in 


2  This  determination  was  appealed  on  the 
grounds  that  the  DOT  did  not  have  jurisdiction  to 
make  a  determination;  however,  the  DOT  did  not 
change  its  opinion  in  the  final  decision  and  further 
discussion  on  manifiBsting  was  not  provided.  The 
detailed  discussion  found  in  DOT's  determination 
is  not  repeated  in  this  application. 
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turn,  jeopardizes  their  relationship  with 
existing  and  potential  customers.  In  addition, 
many  state  permit  requirements  include  a 
company's  compliance  record:  thus,  an 
untenable  position  on  compliance  may 
prevent  a  company  from  conducting 
business. 

E.  Conclusion 

Congress  passed  a  law  to  avoid  the  precise 
problems  created  by  the  CMR.  For  purposes 
of  intra  and  interstate  transportation. 
Congress  mandated  a  national  system 
whereby  generators,  shippers,  transporters, 
emergency  responders,  enforcement  officers, 
and  the  public  would  all  follow  the  same 
protective  rules. 

The  Commonwealth  of  Massachusetts  has 
the  same  opportunity  as  the  Institute  and  all 
other  living  in  the  United  States  to  file  a 
petition  for  rulemaking  with  the  DOT  to 
make  changes  to  the  HMR.  In  fact. 
Massachusetts  could  have  filed  comments  on 
the  advanced  notice  of  proposed  rulemaking 
and  notice  of  proposed  rulemaking  that  led 
to  the  revised  infectious  substance  rule 
published  on  August  14.  2002. 

The  Institute  continues  to  offer  its  services 
to  states  to  ensure  appropriate  rules  for  the 
management  of  medical  waste.  We  make  the 
same  offer  to  Massachusetts  in  revising  the 
CMR  to  reflect  federal  requirements. 

Appendix  A 

The  Commonwealth  of  Massachusetts 

February  28.  2000 
Paul  Hartman, 

Stericycle.  Inc..  369  Park  East  Drive. 
Woonsocket.  Rl  02895 

Dear  Mr.  Hartman:  It  has  come  to  my 
attention  that  my  letter  to  you  relative  to 
acceptable  equivalency  to  the  required  3.0 
mil  red  plastic  bags  did  not  contain  sufficient 
information.  The  following  equivalency 
statement  should  eliminate  any  questions. 

The  equivalency  to  the  3.0  mil  is  a  bag 
meeting  ASTM  D  1 709-85  and  ASTM  D  959- 
80  standards.  1709-85  is  the  Dart  Impact 
Resistance — 165  grams  and  the  959-80  is  the 
load  drop  test,  requiring  a  125  pound  load  to 
be  dropped  from  a  four  foot  height,  five  times 
without  rupturing. 
Sincerely, 

Howard  S.  Wensley.  M.S..  C.H.O.. 
Director. 

(FR  Doc.  02-31339  Filed  12-11-02:  8:45  am) 
nUlNG  CODE  4910-60-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  558  (Sub-No.  6)] 

Railroad  Cost  of  Capital— 2002 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  decision  instituting  a 
proceeding  to  determine  the  railroads' 
2002  cost  of  capital. 

summary:  The  Board  is  instituting  a 
proceeding  to  determine  the  railroad 


industry's  cost  of  capital  for  2002.  The 
decision  solicits  comments  on:  (1)  The 
railroads'  2002  current  cost  of  debt 
capital;  (2)  the  railroads'  2002  current 
cost  of  preferred  stock  equity  capital;  (3) 
the  railroads'  2002  cost  of  common 
stock  equity  capital;  and  (4)  the  2002 
capital  structure  mix  of  the  railroad 
industry  on  a  market  value  basis. 
DATES:  Notices  of  intent  to  participate 
are  due  no  later  than  January  13.  2003. 
Statements  of  the  railroads  are  due  by 
March  28.  2003.  Statements  of  other 
interested  persons  are  due  by  April  21, 
2003.  Rebuttal  statements  by  the 
railroads  are  due  by  May  12.  2003. 

ADDRESSES:  Send  an  original  and  10 
copies  of  statements  and  a  copy  of  the 
statement  on  a  3.5  inch  disk  in 
WordPerfect  9.0,  and  an  original  and  1 
copy  of  the  notice  of  intent  to 
participate  to:  Surface  Transportation 
Board,  Case  Control  Branch.  1925  K 
Street.  NW.,  Washington,  DC  20423- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein,  (202)  565-1529. 
(Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1  (800) 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  The 
Board's  decision  is  posted  on  the 
Board's  Web  site,  www.stb.dot.gov.  In 
addition,  copies  of  the  decision  may  be 
purchased  from  Da-2-Da  Legal  Copy 
Service  by  calling  202-293-7776 
(assistance  for  the  hearing  impaired  is 
available  through  FIRS  at  1-800-877- 
8339)  or  visiting  Suite  405.  1925  K 
Street,  NW..  Washington,  DC  20006. 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  10704(a). 

Decided:  December  6,  2002. 

By  the  Board,  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 

Vernon  A.  Williams, 

Secretary. 

jFR  Doc.  02-31337  Filed  12-11-02;  8:45  am] 

BNJJN6COOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servica 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Electronic  Transfer  Account  (ETA) 
Financial  Agency  Agreement 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 


ACTION:  Notice  and  riequest  for 
comments. 

summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
form  FMS  111,  "Electronic  Transfer 
Account  (ETA)  Financial  Agency 
Agreement." 

DATES:  Written  comments  should  be 
received  on  or  before  February  10,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway.  Records  and 
Information  Management  Staff.  Room 
135,  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Birdie  M.  McKay, 
Director,  Program  Compliance  Division, 
401  14th  Street,  SW.,  Washington,  DC 
20227.  (202)  874-6630. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Electronic  Transfer  Accoimt 
(ETA)  Financial  Agency  Agreement. 

OMB  Number:  1510-0073. 

Form  Number:  FMS  111. 

Abstract:  Any  financial  institution 
that  offers  the  ETA  must  do  so  subject 
to  the  terms  and  conditions  of  the 
agreement.  The  agreement  incorporates 
the  final  features  of  the  account  and 
other  account  criteria,  such  as  standards 
for  opening  and  closing  accounts. 

Current  Actions:  Extension  of 
ciurently  approved  collection. 

Type  of  Review:  Regular, 

Affected  Public:  Federally  insured 
financial  institutions. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  40. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
simimarized  and/or  included  in  the 
request  for  OfBce  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
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practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
■  other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  December  6,  2002. 
Bcttsy  H.  LwM. 

Assistant  Commissioner,  Federal  Finance. 
[FR  Doc.  02-31249  Filed  12-11-02;  8:45  am) 
BHJJNO  CODE  4Sie-3B-« 


action:  Notice. 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Citizens  Insurance 
Company  of  America 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 


SUMMARY:  This  is  Supplement  No,  3  to 
the  Treasitty  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294, 

FOR  FURTHER  INFOmiATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765, 
SUPPI.EMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
siirety  (m  Federal  bonds  is  hereby 
issued  to  the  following  Company  imder 
31  U.S.C,  9304  to  9308,  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasiiry  Circular 
570,  2002  Revision,  on  page  44303  to 
reflect  this  addition: 

Qtizens  Insurance  Company  of 
America 

Business  Address:  645  West  Grand 
River  Avenue.  Howell.  MI  48843, 

Phone:  (517)  546-2160,  Underwriting 
Limitation  b/r  $48,293,000. 

Surety  Licenses  cl:  AL,  IL,  IN,  KS, 
MA.  MI.  MO,  NH,  NJ,  NY.  NC,  OH.  PA. 
RI,  SC,  VT,  VA.  Incorporated  in: 
Michigan. 

Certificates  of  Authority  expire  on 
June  30  each  year,  imless  revoked  prior 
to  that  date,  "Hie  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 


the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  l  in 
Treasury  Department  Circular  570,  with 
details  as  to  imderwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Cinnilar  may  be  viewed  and 
downloaded  through  the  Internet  at 
httpJ/www.fms.tTeas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004—04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accovmting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville.  MD  20782, 

Dated:  December  2,  2002. 
Wanda  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  02-31248  Filed  12-11-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  ttw  Secretary 
Defense  Science  Board 

Correction 

In  notice  document  02-28106 
beginning  on  page  67605  in  the  issue  of 
Wednesday,  November  6,  2002,  make 
the  following  correction: 

On  page  67605,  in  the  third  column, 
under  the  heading  SUMMARY,  in  the  Hrst 


paragraph,  in  the  second  and  third  lines, 
the  date  "January  20-30"  should  read, 
"January  29-30." 

[PR  Doc.  C2-28106  Filed  12-11-02;  8:45  am) 

BILLING  COOE  1S05-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[MA-075-7209a;  A-1-FRL-7374-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Approval  of  PM10 
State  implementation  Plan  (SIP) 
Revisions  and  Designation  of  Areas  for 
Air  Quality  Planning  Purposes 

Correction 

In  rule  document  02-25154  beginning 
on  page  62184  in  the  issue  of  Friday, 


October  4,  2002,  make  the  following 
corrections: 

§81.322    [Corrected] 

1.  On  page  62188,  in  §81.322,  in  the 
table,  in  the  first  column,  under  the 
heading  "Designated  area",  in  the  fourth 
entry,  "Gratton"  should  read,  "Grafton". 

2.  On  page  62189,  in  the  same  section, 
in  the  same  table,  in  the  same  column, 
under  the  same  heading,  in  the  sixth 
entry,  "Stonehamd"  should  read, 
"Stoneham". 

(PR  Doc.  C2-25154  Filed  12-11-02:  8:45  am] 

BILLING  COOE  1505-01-0 


Thursday, 
December  12,  2002 


Part  n 


Department  of 
Housing  and  Urban 
Development 


statutorily  Mandated  Designation  of 
Difficult  Development  Areas  and  Qualified 
Census  Tracts  for  Section  42  of  the 
Internal  Revenue  Code  of  1986;  Notice 


76452 


Federal  Register / Vol.  67,  No.  239 / Thursday,  December  12,  2002 /Notices 


Federal  Register /Vol.  67,  No.  239  /  Thursday,  December  12,  2002 /Notices 


76453 


76452 


Federal  Register/ Vol.  67,  No.  239 /Thursday,  December  12,  2002 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  ^to.  FR-4799-N-01] 

Statutorily  Mandated  Designation  of 
Difficult  Development  Areas  and 
Qualified  Census  Tracts  for  Section  42 
of  ttie  Internal  Revenue  Code  of  1986 

AGENCY:  Office  of  the  Secretary.  HUD. 
action:  Notice. 

SUMMARY:  This  document  designates 
"Difficult  Development  Areas"  and 
"Qualified  Census  Tracts"  (QCTs)  for 
purposes  of  the  Low-Income  Housing 
Tax  Credit  (LIHTC)  under  section  42  of 
the  Internal  Revenue  Code  of  1986 
(Code).  The  United  States  Department  of 
Housing  and  Urban  Development  makes 
new  Difficult  Development  Area 
designations  annually  and  makes 
Qualified  Census  Tract  Designations  at 
this  time  due  to  the  recent  release  of 
relevant  data  from  the  2000  Census. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  how  areas  are  designated 
and  on  geographic  definitions:  Steven 
Ehrlich.  Economist,  Division  of 
Economic  Development  and  Public 
Finance,  Office  of  Policy  Development 
and  Research,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  708-0426,  e-mail 
Steven_R._EhrUch@hud.gov.  For 
specific  legal  questions  pertaining  to 
section  42:  Office  of  the  Associate  Chief 
Counsel,  Passthroughs  &  Special 
Industries,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW.; 
Washington,  DC  20224.  telephone  (202) 
622-3000,  fax  (202)  622^524.  For 
questions  about  the  HUBZones  program: 
Michael  P.  McHale.  Assistant 
Administrator  for  Procurement  Policy. 
Office  of  Government  Contracting.  Suite 
8800,  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington.  DC 
20416,  telephone  (202)  205-6731.  fax 
(202)  205-7324,  e-mail 
michael.mchale@sba.gov.  A  text 
telephone  is  available  for  persons  with 
hearing  or  speech  impeiirments  at  (202) 
708-9300.  (These  are  not  toll-free 
telephone  numbers.)  Additional  copies 
of  this  notice  are  available  through  HUD 
User  at  (800)  245-2691  for  a  small  fee 
to  cover  duplication  and  mailing  costs. 
Copies  Available  Electronically:  This 
notice  and  additional  information  about 
Difficult  Development  Areas  and  QCTs 
are  available  electronically  on  the 
hitemet  (World  Wide  Web)  at  http:// 
www.huduser.org/datasets/qct.html. 

SUPPLEMENTARY  INFORMATION: 


This  Document 

The  designations  of  Difficult 
Development  Areas  in  this  notice  are 
based  on  Fiscal  Year  (FY)  2002  Fair 
Market  Rents  (FMRs),  FY  2002  income 
limits  and  2000  Census  population 
counts  as  explained  below.  This  notice 
designates  Difficult  Development  Areas 
for  each  of  the  fifty  States,  the  District 
of  Columbia,  Puerto  Rico,  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  and  the  Virgin  Islands.  The 
designations  of  QCTs  in  this  Notice  are 
based  on  2000  Census  data.  This  notice 
designates  QCTs  for  each  of  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico,  and  the  Virgin  Islands.  The  QCT 
designations  for  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands  are  unchanged  and  remain  based 
on  1990  census  data  as  2000  census  data 
necessary  for  the  designation  of  QCTs 
has  not  been  released  for  these  areas. 
The  QCT  designations  for  these  areas 
are  repeated  in  this  notice  for 
convenience. 

2000  Census 

Data  from  the  2000  Census  on  total 
population  of  metropolitan  areas  and 
nonmetropolitan  counties  are  used  in 
the  designation  of  Difficult 
Development  Areas.  The  Census  Bureau 
has  recently  released  most  of  the  data 
from  the  2000  Census  necessary  to  make 
Qualified  Census  Tract  designations. 
The  Census  Bureau  has  released  the 
data  needed  for  updated  Qualified 
Census  Tract  designations  for  each  of 
the  fifty  States,  the  District  of  Columbia, 
Puerto  Rico,  and  the  Virgin  Islands.  The 
Census  Bureau  has  not  yet  released  the 
data  needed  to  update  Qualified  Census 
Tract  designations  for  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands.  Thus  the  2003  QCTs  for 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands,  are 
unchanged  from  the  2002  QCTs. 

Background 

The  U.S.  Treasury  Department  and 
the  Internal  Revenue  Service,  thereof, 
are  authorized  to  interpret  and  enforce 
the  provisions  of  the  Code,  including 
the  LIHTC  found  at  section  42  of  the 
Code  (26  U.S.C.  42)  as  amended.  The 
Secretary  of  HUD  is  required  to 
designate  Difficult  Development  Areas 
and  QCTs  by  section  42(d)(5)(C)  of  the 
Code. 

In  order  to  assist  in  understanding 
HUD's  mandated  designation  of 
Difficult  Development  Areas  and  QCTs 
for  use  in  administering  section  42  of 
the  Code,  a  summary  of  section  42  is 
provided.  The  following  summary  does 
not  purport  to  bind  the  Treasury  or  the 


IRS  in  any  way,  nor  does  it  purport  to 
bind  HUD,  as  HUD  has  no  authority  to 
interpret  or  administer  the  Code,  except 
in  those  instances  where  it  has  a 
specific  delegation. 

Summary  of  Low-Income  Housing  Tax 
Credit 

The  LIHTC  is  a  tax  incentive  intended 
to  increase  the  availability  of  low- 
income  housing.  Section  42  provides  an 
incoAie  tax  credit  to  owners  of  newly 
constructed  or  substantially 
rehabilitated  low-income  rental  housing 
projects.  The  dollar  amount  of  the 
LIHTC  available  for  allocation  by  each 
state  (credit  ceiling)  is  limited  by 
population.  Each  state  is  allocated  credit 
based  on  a  statutory  formula  indicated 
at  section  42(h)(3).  States  may  carry 
forward  unused  or  returned  credit 
derived  from  the  credit  ceiling  for  one 
year;  if  not  used  by  then,  credit  goes 
into  a  national  pool  to  be  allocated  to 
states  as  additional  credit.  State  and 
local  housing  agencies  allocate  the 
state's  credit  ceiling  among  low-income 
housing  buildings  whose  owners  have 
applied  for  the  credit.  Besides  section 
42  credits  derived  from  the  credit 
ceiling,  states  may  also  provide  section 
42  credits  to  owners  of  buildings  based 
upon  the  percentage  of  certain  building 
costs  financed  by  tax-exempt  bond 
proceeds.  Credits  provided  under  the 
tax-exempt  bond  "volume  cap"  do  not 
reduce  the  credit  available  from  the 
credit  ceiling. 

The  credit  allocated  to  a  building  is 
based  on  the  cost  of  units  placed  in 
service  as  low-income  units  under 
certain  minimum  occupancy  and 
maximum  rent  criteria.  In  general,  a 
building  must  meet  one  of  two 
thresholds  to  be  eligible  for  the  LIHTC: 
either  20  percent  of  units  must  be  rent- 
restricted  and  occupied  by  tenants  with 
incomes  no  higher  than  50  percent  of 
the  Area  Median  Gross  Income  (AMGI), 
or  40  percent  of  units  must  be  rent- 
restricted  and  occupied  by  tenants  with 
incomes  no  higher  than  60  percent  of 
AMGI.  The  term  "rent-restricted"  means 
that  gross  rent,  including  an  allowance 
for  utilities,  cannot  exceed  30  percent  of 
the  tenant's  imputed  income  limitation 
(i.e.,  50  percent  or  60  percent  of  AMGI). 
The  rent  and  occupancy  thresholds 
remain  in  effect  for  at  least  15  years,  and 
building  owners  are  required  to  enter 
into  agreements  to  maintain  the  low- 
income  character  of  the  building  for  at 
least  an  additional  15  years. 

The  LIHTC  reduces  income  tax 
liability  dollar  for  dollar.  It  is  taken 
annually  for  a  term  of  ten  years  and  is 
intended  to  yield  a  present  value  of 
either  (1)  70  percent  of  the  "qualified 
basis"  for  new  construction  or 
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substantial  rehabilitation  expenditures 
that  are  not  federally  subsidized  (i.e., 
financed  with  tax-exempt  bonds  or 
below-market  federal  loans),  or  (2)  30 
percent  of  the  qualified  basis  for  the  cost 
of  acquiring  certain  existing  projects  or 
projects  that  are  federally  subsidized. 
The  actual  credit  rates  are  adjusted 
monthly  for  projects  placed  in  service 
after  1987  under  procedures  specified  in 
section  42.  Individuals  can  use  the 
credit  up  to  a  deduction  equivalent  of 
$25,000.  This  equals  $9,650  at  the  38.6 
percent  maximum  marginal  tax  rate. 
Individuals  cannot  use  the  credit  against 
the  alternative  minimum  tax. 
Corporations,  other  than  S  or  personal 
service  corporations,  can  use  the  credit 
against  ordinary  income  tax.  They 
cannot  use  the  credit  against  the 
alternative  minimum  tax.  These 
corporations  can  also  deduct  the  losses 
from  the  project. 

The  qualified  basis  represents  the 
product  of  the  "applicable  fraction"  of 
the  building  and  the  "eligible  basis"  of 
the  building.  The  applicable  fraction  is 
based  on  the  number  of  low-income 
units  in  the  building  as  a  percentage  of 
the  total  number  of  units,  or  based  on 
the  floor  space  of  low-income  units  as 
a  percentage  of  the  total  floor  space  of 
residential  units  in  the  building.  The 
eligible  basis  is  the  adjusted  basis 
attributable  to  acquisition, 
rehabilitation,  or  new  construction  costs 
(depending  on  the  type  of  LIHTC 
involved).  These  costs  include  amounts 
chargeable  to  capital  account  incurred 
prior  to  the  end  of  the  first  taxable  year 
in  which  the  qu^ified  low-income 
building  is  placed  in  service  or,  at  the 
election  of  the  taxpayer,  the  end  of  the 
succeeding  taxable  year.  In  the  case  of 
buildings  located  in  designated  QCTs  or 
designated  Difficult  Development  Areas, 
eligible  basis  can  be  increased  up  to  130 
percent  of  what  it  would  otherwise  be. 
This  means  that  the  available  credit  also 
can  be  increased  by  up  to  30  percent. 
For  example,  if  the  70  percent  credit  is 
available,  it  effectively  could  be 
increased  up  to  91  percent. 

Section  42  of  the  Code  defines  a 
Difficult  Development  Area  as  any  area 
designated  by  the  Secretary  of  HUD  as 
an  area  that  has  high  construction,  land, 
and  utility  costs  relative  to  the  AMGI. 
All  designated  Difficult  Development 
Areas  in  MSAs  (Metropolitan  Statistical 
Areas)/PMSAs  (Primary  Metropolitan 
Statistical  Areas)  may  not  contain  more 
than  20  percent  of  the  aggregate 
population  of  all  MSAs/PMSAs,  and  all 
designated  areas  not  in  metropolitan 
areas  may  not  contain  more  than  20 
percent  of  the  aggregate  population  of 
all  non-metropolitan  counties. 


Under  secUon  42(d)(5)(C)  of  the  Code, 
a  Qualified  Census  Tract  (QCTs)  is  any 
census  tract  (or  equivalent  geographic 
area  defined  by  the  Bureau  of  the 
Census)  in  which  at  least  50  percent  of 
households  have  em  income  less  than  60 
percent  of  the  AMGI  or,  where  the 
poverty  rate  is  at  least  25  percent.  There 
is  a  limit  on  the  number  of  QCTs  in  any 
MSA  or  PMSA  that  may  be  designated 
to  receive  an  increase  in  eligible  basis: 
all  of  the  designated  census  tracts 
within  a  given  MSA/PMSA  may  not 
together  contain  more  than  20  percent  of 
the  total  population  of  the  MSA/PMSA- 
For  purposes  of  HUD  designations  of 
QCT,  all  non-metropolitan  area?  in  a 
state  are  treated  as  if  they  constituted  a 
single  metropolitan  area. 

Explanation  of  HUD  Designation 
Methodology 

A.  Qualified  Census  Tracts 

In  developing  this  list  of  LIHTC  QCTs, 
HUD  used  2000  Census  data  and  the 
MSA/PMSA  definitions  established  by 
the  Office  of  Management  and  Budget 
(OMB)  in  0MB  Bulletin  No.  99-04  on 
June  30, 1999.  The  LIHTC  QCTs  were 
determined  as  follows: 

1.  A  census  tract  must  have  50 
percent  of  its  households  with  incomes 
below  60  percent  of  the  AMGI  or  have 
a  poverty  rate  of  25  percent  or  more  to 
be  "eligible."  In  metropolitan  areas, 
HUD  calculates  60  percent  of  AMGI  by 
multiplying  the  MSA/PMSA  median 
family  income  for  1999  as  reported  by 
the  2000  Census  by  a  factor  of  0.6. 
Outside  of  metropolitan  areas,  HUD 
calculates  60  percent  of  AMGI  by 
multiplying  the  state-specific,  non- 
metro  balance  median  family  income  by 
a  factor  of  0.6. 

2.  For  each  census  tract,  the 
percentage  of  households  below  the  60 
percent  income  standard  (income 
criterion)  was  determined  by  (a) 
calculating  the  average  household  size 
of  the  census  tract,  (b)  applying  the 
income  standard  after  adjusting  it  to 
match  the  average  household  size,  and 
(c)  calculating  the  number  of 
households  with  incomes  below  the 
income  standard. 

3.  For  each  census  tract,  the  poverty 
rate  was  determined  by  dividing  the 
population  with  incomes  below  poverty 
by  the  population  for  whom  poverty 
status  has  been  determined. 

4.  QCTs  are  those  in  which  50  ^rcent 
or  more  of  the  households  meet  the 
income  criterion,  or  25  percent  or  more 
of  the  population  is  in  poverty,  such 
that  the  population  of  all  census  tracts 
that  satisfy  either  one  or  both  of  these 
criteria  does  not  exceed  20  percent  of 


the  total  population  of  the  respective 
area. 

5.  In  areas  where  more  than  20 
percent  of  the  population  resides  in 
eligible  census  tracts,  census  tracts  are 
designated  as  QCTs  in  accordance  with 
the  following  procedure: 

a.  Eligible  tracts  are  placed  in  one  of 
two  groups.  The  first  group  includes 
tracts  that  satisfy  both  the  income  and 
poverty  criteria.  The  second  group 
includes  tracts  that  satisfy  either  the 
income  criterion  or  the  poverty 
criterion,  but  not  both. 

b.  Tracts  in  the  first  group  are  ranked 
from  lowest  to  highest  on  the  income 
criterion.  Then  tracts  in  the  first  group 
are  ranked  from  lowest  to  highest  on  the 
poverty  criterion.  The  two  ranks  are 
averaged  to  yield  a  combined  rank.  The 
tracts  are  then  sorted  on  the  combined 
rank,  with  the  census  tract  with  the 
highest  combined  rank  being  placed  at 
the  top  of  the  sorted  list.  In  cases  of  tied 
combined  ranks,  more  populous  tracts 
are  ranked  above  less  populous  ones. 

c.  Tracts  in  the  second  group  are 
ranked  fit)m  lowest  to  highest  on  the 
income  criterion.  Then  tracts  in  the 
second  group  are  ranked  from  lowest  to 
highest  on  the  poverty  criterion.  The 
two  ranks  are  then  averaged  to  yield  a 
combined  rank.  The  tracts  are  then 
sorted  on  the  combined  rank,  with  the 
census  tract  with  the  highest  combined 
rank  being  placed  at  the  top  of  the 
sorted  list.  In  cases  of  tied  combined 
ranks,  more  populous  tracts  are  ranked 
above  less  populous  ones. 

d.  The  ranked  first  group  is  stacked  on 
top  of  the  ranked  second  group  to  yield 
a  single,  concatenated,  ranked  list  of 
eligible  census  tracts. 

e.  Working  down  the  single, 
concatenated,  ranked  list  of  eligible 
tracts,  census  tracts  are  designated  until 
the  designation  of  an  additional  tract 
would  cause  the  20  percent  limit  to  be 
exceeded.  If  a  census  tract  is  not 
designated  because  doing  so  would  raise 
the  percentage  above  20  percent,  then 
subsequent  census  tracts  are  considered 
to  determine  if  one  or  more  census 
tract(s)  with  smaller  population(s)  could 
be  designated  without  exceeding  the  20 
percent  limit. 

B.  Difficult  Development  Areas 

In  developing  the  list  of  Difficult 
Development  Areas,  HUD  compared 
incomes  with  housing  costs.  HUD  used 
2000  Census  population  data  and  the 
MSA/PMSA  definitions  as  published  by 
the  Office  of  Management  and  Budget  in 
OMB  Bulletin  No.  99-04  on  June  30, 
1999,  with  the  exceptions  described  in 
section  D.  below.  The  basis  for  these 
comparisons  was  the  FY  2002  HUD 
FMRs  and  the  FY  2002  HUD  income 
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limits  for  Very  Low-Income  households 
(or  Very  Low-Income  Limits,  "VLILs") 
used  for  the  housing  Choice  Voucher 
program.  The  procedure  used  in  making 
the  Difficult  Development  Area 
calculations  follows: 

1.  For  each  MSA/PMSA  and  each 
non-metropolitan  county,  a  ratio  was 
calculated.  This  calculation  used  the  FY 
2002  two-bedroom  FMR  and  the  FY 
2002  four-person  VLIL. 

a.  The  numerator  of  the  ratio  was  the 
area's  FY  2002  FMR.  In  general  the  FMR 
is  based  on  the  40th  percentile  rent  paid 
by  recent  movers  for  a  two-bedroom 
apartment.  In  metropolitan  areas 
granted  a  FMR  based  on  the  50th 
percentile  rent  for  purposes  of 
improving^  the  administration  of  HUD's 
Housing  Choice  Voucher  program  (see 
66  FR  162),  the  40th  percentile  rent  is 
used  for  nationwide  consistency  of 
comparisons. 

b.  The  denominator  of  the  ratio  was 
the  monthly  LIHTC  income-based  rent 
limit  calculated  as  V12  of  30  percent  of 
120  percent  of  the  area's  VLIL  (where 
120  percent  of  the  VLIL  was  roimded  to 
the  nearest  $50  and  not  allowed  to 
exceed  80  percent  of  the  AMGI  in  areas 
where  the  VLIL  is  adjusted  upward  from 
its  SOpercent  of  AMGI  base). 

2.  The  ratios  of  the  FMR  to  the  LIHTC 
income-based  rent  limit  were  arrayed  in 
descending  order,  separately,  for  MS  As/ 
PMSAs  and  for  non-metropolitan 
counties. 

3.  The  Difficult  Development  Areas 
are  those  with  the  highest  ratios 
cumulative  to  20  percent  of  the  2000 
population  of  all  metropolitan  areas  and 
of  all  non-metropolitan  counties. 

C.  Application  of  Population  Caps  to 
Difficult  Development  Area 
Determinations 

In  identifying  Difficult  Development 
Areas  and  QCTs,  HUD  applied  various 
caps,  or  limitations,  as  noted  above.  The 
cumulative  population  of  metropolitan 
Difficult  Development  Areas  cannot 
exceed  20  percent  of  the  cxunulative 
population  of  all  metropolitan  areas  and 
the  cumulative  population  of  non- 
metropolitan  Difficult  Development 
Areas  caimot  exceed  20  percent  of  the 
cumulative  population  of  all  non- 
metropolitan  counties. 

In  applying  these  caps,  HUD 
established  procedures  to  deal  with  how 
to  treat  small  ovemms  of  the  caps.  The 
remainder  of  this  section  explains  the 
procedure.  In  general,  HUD  stops 
selecting  areas  when  it  is  impossible  to 
choose  another  area  without  exceeding 
the  applicable  cap.  The  only  exceptions 
to  this  policy  are  when  the  next  eligible 
excluded  area  contains  either  a  large 
absolute  population  or  a  large 


percentage  of  the  total  population,  or 
the  next  excluded  area's  ranking  ratio, 
as  described  above,  was  identical  (to 
four  decimed  places)  to  the  last  area 
selected,  and  its  inclusion  resulted  in 
only  a  minor  ovemm  of  the  cap.  Thus 
for  both  the  designated  metropolitan 
and  non-metropolitan  Difficult 
Development  Areas  there  may  be  a 
minimal  overrun  of  the  cap.  HUD 
believes  the  designation  of  these 
additional  areas  is  consistent  with  the 
intent  of  the  legislation.  Some  latitude 
is  justifiable  because  it  is  impossible  to 
determine  whether  the  20  percent  cap 
has  been  exceeded,  as  long  as  the 
apparent  excess  is  small,  due  to 
measurement  error.  Despite  the  care  and 
effort  involved  in  a  decennial  census,  it 
is  recognized  by  the  Census  Bureau,  and 
all  users  of  the  data,  that  the  population 
counts  for  a  given  area  and  for  the  entire 
country  are  not  precise.  The  extent  of 
the  measurement  error  is  unknown. 
Thus,  there  can  be  errors  in  both  the 
nimierator  and  denominator  of  the  ratio 
of  populations  used  in  applying  a  20 
percent  cap.  in  circumstances  where  a 
strict  application  of  a  20  percent  cap 
results  in  an  anomalous  situation, 
recognition  of  the  unavoidable 
imprecision  in  the  census  data  justifies 
accepting  small  variances  above  the  20 
percent  limit. 

D.  Exceptions  to  OMB  Definitions  of 
MSAs/PMSAs  and  Other  Geographic 
Matters 

As  stated  in  OMB  Bulletin  9»-04 
defining  metropolitan  areas: 

OMB  establishes  and  maintains  the 
definitions  of  the  [Metropolitan  Areas]  solely 
for  statistical  purposes  *   *  *  OMB  does  not 
take  into  account  or  attempt  to  anticipate  any 
nonstatistical  uses  that  may  be  made  of  the 
dennitions  •   *   •  We  recognize  that  some 
legislation  speciPies  the  use  of  metropolitan 
areas  for  programmatic  purposes,  including 
allocating  Federal  funds. 

HUD  makes  exceptions  to  OMB 
definitions  in  calculating  FMRs  by 
deleting  counties  firom  metropolitan 
areas  whose  OMB  definitions  are 
determined  by  HUD  to  be  larger  than 
their  housing  market  areas. 

The  following  counties  are  assigned 
their  own  FMRs  and  VLILs  and 
evaluated  as  if  they  were  separate 
metropolitan  areas  for  purposes  of 
designating  Difficult  Development 
Areas. 

MetrQM|litan  Area  and  Counties  Deleted 

Chicago,  IL:  DeKalb,  Grundy,  and 

Kendall  Counties 
Cincinnati-Hamilton,  OH-KY-IN: 

Brown  County,  Ohio;  Gallatin,  Grant, 

and  Pendleton  Counties,  Kentucky; 

and  Ohio  County,  Indiana 


Dallas,  TX:  Henderson  County 
Flagstaff,  AZ-UT:  Kane  County,  Utah 
New  Orleans,  LA:  St.  James  Parish 
Washington,  DC-MD-VA-VW:  Clarke, 
Culpeper,  King  George,  and  Warren 
Counties,  Virginia;  and  Berkeley  and 
Jefferson  Coimties,  West  Virginia 
Affected  MSAs/PMSAs  are  assigned  the 
indicator  "(part)"  in  the  list  of 
Metropolitan  Difficult  Development 
Areas.  Any  of  the  excluded  counties 
designated  as  difficult  development 
areas  separately  from  their  metropolitan 
areas  are  designated  by  the  county 
name. 

In  the  New  England  States 
(Coimecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont)  OMB  defines  MSAs/PMSAs 
according  to  coimty  subdivisions  or 
Minor  Civil  Divisions  (MCDs)  rather 
than  county  boundaries.  Thus,  when  a 
New  England  county  is  designated  as  a 
non-metropolitan  Difficult  Development 
Area,  only  that  part  of  the  coimty  (the 
group  of  MCDs)  not  included  in  any 
MSA/PMSA  is  the  non-metropolitan 
Difficult  Development  Area.  Affected 
counties  are  assigned  the  indicator 
"(part)"  in  the  list  of  non-metropolitan 
Difficult  Development  Areas.  Also  in 
the  New  England  States,  census  tracts 
may  be  cut  by  MSA/PMSA  boundaries. 
Only  those  LIHTC  projects  located  in 
the  part  of  the  tract  in  the  listed  MSA/ 
PMSA  or  non-metropolitan  area  may  be 
allowed  the  increase  in  basis.  Affected 
tracts  are  marked  with  an  asterisk  (*)  in 
the  list  of  QCTs. 

For  the  convenience  of  readers  of  this 
notice,  the  geographic  definitions  of 
designated  Metropolitan  Difficult 
Development  Areas  and  the  MCDs 
included  in  non-metropolitan  Difficult 
Development  Areas  in  the  New  England 
States  are  included  in  the  list  of 
Difficult  Development  Areas. 

Certain  non-metropolitan  coimty 
equivalent  areas  in  Alaska,  for  which 
FMRs  and  VLILs  are  calculated  and  thus 
form  the  basis  of  Difficult  Development 
Area  designations,  are  no  longer 
recognized  as  geographic  entities  by  the 
Census  Bureau.  Therefore,  no  2000 
Census  population  coimts  are  produced 
for  these  areas.  HUD  estimates  the  2000 
population  of  these  areas  as  follows: 

1.  The  2000  Population  of  Denali 
Borough  (1,893)  was  allocated  entirely 
to  the  Yukon-Koyukuk  Census  Area. 
The  part  of  Denali  Borough  created  from 
the  Southeast  Fairbanks  Census  Area 
was  deemed  iminhabited  after 
examination  of  Census  Block  data  for, 
and  maps  of,  the  area  of  Denali  Borough 
formerly  in  the  Southeast  Fairbanks 
Census  Area. 

2.  The  population  of  Yakutat  Qty  and 
Borough  (808)  was  allocated  to  the 
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former  Skagway-Yakutat-Angoon 
Census  Area  (680)  and  the  Valdez- 
Cordova  Census  Area  (128).  The 
populations  of  Yakutat  City  and 
Borough  Census  Blocks  located  east  of 
141°  longitude  were  allocated  to  the 
Skagway-Yakutat-Angoon  Census  Area. 
The  populations  of  Yakutat  City  and 
Borough  Census  Blocks  located  west  of 
141°  longitude  were  allocated  to  the 
Valdez-Cordova  Census  Area. 

Future  Designations 

Difficult  Development  Areas  are 
designated  annually  as  updated  income 
and  FMR  data  become  available.  QCTs 
are  updated  periodically  to  reflect 
changes  in  OMB's  designations  of 
metropolitan  areas. 

Efiiective  Date 

The  list  of  Difficult  Development 
Areas  and  the  list  of  QCTs  is  effective 
for  allocations  of  credit  made  after 
December  31,  2002.  In  the  case  of  a 
building  described  in  section  42(h)(4)(B) 
of  the  Code,  the  list  is  effective  if  the 
bonds  are  issued  and  the  building  is 
placed  in  service  after  December  31, 
2002. 

Interpretive  Examples  for  Effective  Date 

For  the  convenience  of  readers  of  this 
notice,  interpretive  examples  are 
provided  below  to  illustrate  the 
consequences  of  the  effective  date  in 
areas  that  gain  or  lose  Difficult 
Development  Area  status  with  respect  to 
projects  described  in  section  42(h)(4)(B)" 
of  the  Code.  The  examples  are  equally 
applicable  to  Qualified  Census  Tract 
designations. 

(Case  A)  Project  A  is  located  in  a 
newly-designated  2003  Difficult 
Development  Area.  Bonds  are  issued  for 
Project  A  on  November  1,  2002,  and 
Project  A  is  placed  in  service  March  1, 
2003.  Project  A  is  not  eligible  for  the 
increase  in  basis  otherwise  accorded  a 
project  in  this  location  because  the 


bonds  were  issued  before  January  1, 
2003. 

(Case  B)  Project  B  is  located  in  a 
newly-designated  2003  Difficult 
Development  Area.  F*roject  B  is  placed 
in  service  November  15,  2002.  The 
bonds  which  will  support  the 
permanent  financing  of  Project  B  are 
issued  January  15,  2003.  Project  B  is  not 
eligible  for  the  increase  in  basis 
otherwise  accorded  a  project  in  this 
location  because  the  project  was  placed 
in  service  before  January  1,  2003. 

(Case  C)  Project  C  is  located  in  an  area 
which  is  a  Difficult  Development  Area 
in  2002,  but  is  not  a  Difficult 
Development  Area  in  2003.  Bonds  are 
issued  for  Project  C  on  October  30,  2002, 
but  Project  C  is  not  placed  in  service 
until  March  30,  2003.  Project  C  is 
eligible  for  the  increase  in  basis 
available  to  projects  located  in  2002 
Difficult  Development  Areas  because 
the  first  of  the  two  events  necessary  for 
triggering  the  effective  date  for  buildings 
described  in  section  42(h)(4)(B)  of  the 
Code  (the  two  events  being  bonds  issued 
and  buildings  placed  in  service)  took 
place  on  October  30,  2002,  a  time  when 
project  C  was  located  in  a  Difficult 
Development  Area. 

Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  CEQ  regulations  and  24  CFR 
50.19(c)(6)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  notice  provide  for  the  establishment 
of  fiscal  requirements  or  procedures 
which  do  not  constitute  a  development 
decision  that  affects  the  physical 
condition  of  specific  project  areas  or 
building  sites  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act,  except  for 
extraordinary  circxmistances,  and  no 
Finding  of  No  Significant  Impact  is 
required. 


Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  section 
605(b)  (the  Regulatory  Flexibility  Act), 
the  undersigned  hereby  certifies  that 
this  notice  does  not  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  small  entities.  The  notice 
involves  the  designation  of  Difficult 
Development  Areas  and  QCTs  as 
required  by  section  42  of  the  Code,  as 
amended,  for  use  by  political 
subdivisions  of  the  states  in  allocating 
the  Low-Income  Housing  Tax  Credit. 
This  notice  places  no  new  requirements 
on  the  States,  their  political 
subdivisions,  or  the  applicants  for  the 
credit.  This  notice  also  details  the 
technical  methodology  used  in  making 
such  designations. 

Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  any 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  merely  designates 
Difficult  Development  Areas  and  QCTs 
as  required  under  section  42  of  the 
Internal  Revenue  Code,  as  amended,  for 
the  use  by  political  subdivisions  of  the 
states  in  allocating  the  Low-Income 
Housing  Tax  Credit.  The  notice  also 
details  3ie  technical  methodology  used 
in  making  such  designations. 

Dated:  December  12.  2002. 
Mel  Martinez, 
Secretary. 
BILLING  COOE  4210-62-P 
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Part  m 

Federal  Reserve 
System 

12  CFR  Parts  223  and  250 
Transactions  Between  Member  Banks  and 
Their  A£Bliates;  Final  Rules  and  Proposed 
Rule 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  223 

[RaguUrtion  W;  Doclwt  No.  R-1103] 

Tranaactions  Batwaan  MamkMr  Banka 
and  Thair  AffiiiatiM 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 


SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
adopting  a  final  rule  (Regulation  W)  to 
implement  comprehensively  sections 
23A  and  23B  of  the  Federal  Reserve  Act 
and  provide  several  new  exemptions 
consistent  with  the  purposes  of  the 
statute.  The  final  rule  combines 
statutory  restrictions  on  transactions 
between  a  member  bank  and  its 
affiliates  with  numerous  Board 
interpretations  and  exemptions  in  an 
effort  to  simphfy  compliance  with 
sections  23A  and  23B. 
DATES:  The  final  rule  is  effective  April 
1,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  G.  Nardolilli,  Senior  Counsel 
(202/452-3289),  or  Mark  E.  Van  Der 
Weide.  Counsel  (202/452-2263).  Legal 
Division;  or  Michael  G.  Martinson, 
Associate  Director  (202/452-3640).  or 
Molly  S.  Wassom.  Associate  Director 
(202/452-2305).  Division  of  Banking 
Supervision  and  Regulation;  Board  of 
Governors  of  the  Federal  Reserve 
*  System.  20th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20551. 
For  users  of  Teleconununications 
Device  for  the  Deaf  ( "TDD")  only, 
contact  202/263-4869. 
SUPPlfMENTARY  INFORMATION: 

Introduction 

Sections  23A  and  23B  of  the  Federal 
Reserve  Act  are  important  statutory 
provisions  designed  to  protect  against  a 
depository  institution  suffering  losses  in 
transactions  with  affiliates.  They  also 
limit  the  abifity  of  a  depository 
institution  to  transfer  to  its  affiliates  the 
subsidy  arising  from  the  institution's 
access  to  the  Federal  safety  net.  Sections 
23A  and  23B  apply,  by  their  terms,  to 
banks  that  are  members  of  the  Federal 
Reserve  System  ("member  banks"). 
Other  Federal  law  subjects  insured 
nonmember  banks  and  insured  thrifts  to 
sections  23A  and  23B  in  the  same 
manner  and  to  the  same  extent  as  if  they 
were  member  banks. 

Although  sections  23A  and  23B  each 
explicitly  grant  the  Board  broad 
authority  to  issue  regulations  to 
administer  the  section,^  the  Board  has 


never  issued  a  regulation  fully 
implementing  either  section.  Instead, 
depository  institutions  seeking  guidance 
on  how  to  comply  with  the  statute  have 
relied  on  a  series  of  Board 
interpretations  and  informal  staff 
guidance,  histitutions  have  increasingly 
sought  guidance  from  the  Board  on 
section  23 A  issues  in  recent  years  as  a 
result  of  the  increasing  scope  of 
activities  conducted  by  modem 
financial  holding  companies  and  the 
growing  complexities  of  the  U.S. 
financial  markets. 

On  May  11.  2001.  the  Board  issued  a 
proposed  Regulation  W  to  implement 
comprehensively  sections  23A  and 
23B.2  The  Board  decided  to  issue  such 
a  rule  for  several  reasons.  First,  the  new 
regulatory  framework  established  by  the 
Gramm-Leach-Bliley  Act  ("GLB  Act")^ 
emphasizes  the  importance  of  sections 
23A  and  23B  as  a  means  to  protect 
depository  institutions  from  losses  in 
transactions  with  affiliates.  In  addition, 
adoption  of  a  comprehensive  rule  would 
simplify  the  interpretation  and 
application  of  sections  23A  and  23B. 
enaiue  that  the  statute  is  consistently 
interpreted  and  applied,  and  minimize 
burden  on  banking  organizations  to  the 
extent  consistent  with  the  statute's 
goals.  Finally,  issuing  a  comprehensive 
proposed  rule  allowed  the  public  an 
opportunity  to  comment  on  Board  and 
staff  interpretations  of  sections  23 A  and 
23B,  many  of  which  were  adopted 
without  the  benefit  of  public  comment. 

Among  other  things,  the  GLB  Act 
required  the  Board  to  adopt  final  rules, 
by  May  12,  2001.  to  address  under 
section  23A  credit  exposure  by  a 
member  bank  to  its  affiliates  on 
derivative  transactions  and  intraday 
credit  extensions.  The  Board  issued 
interim  final  rules  to  fulfill  this 
statutory  mandate  on  May  11.  2001 
(concurrently  with  proposed  Regulation 
W).  The  interim  final  rules  became 
effective  January  1,  2002.  The  Board 
also  sought  public  comment  as  part  of 
the  Regulation  W  rulemaking  process  on 
how  these  types  of  transactions  should 
be  treated  under  section  23A. 

The  Board  received  approximately 
120  public  comments  on  the  proposed 
Regulation  W  and  the  interim  final  rules 
on  derivative  transactions  and  intraday 
extensions  of  credit.  Commenters 
included  3  Members  of  Congress.  75 
banking  organizations.  20  trade 
associations  representing  the  banking  or 
financial  services  industry.  5  state 
hanking  departments  or  other 
governmental  agencies.  9  law  firms  or 
individuals,  and  several  other 


'  12  U.S.C  371c(l).  371c-l(e). 


>66  FR  24186.  May  11.  2001. 

3  Pub.  L  106-102. 113  Stat.  1338  (1999). 


organizations.  Nearly  all  the 
commenters  supported  the  Board's 
decision  to  issue  Regidation  W  and  the 
interim  rules  but  opposed  or  raised 
concerns  about  one  or  more  aspects  of 
the  regulations. 

The  Board  has  carefully  reviewed  and 
analyzed  the  issues  raised  by 
commenters  and  has  decided  to  issue  a 
final  Regulation  W  that  is  substantially 
similar  to  the  proposed  rule.  The  Board 
has  modified  the  proposed  rule  in  many 
important  respects,  however,  to  reflect 
the  concerns  of  commenters  and  further 
analysis  by  the  Board.  The  final  rulie 
supersedes  any  Board  interpretations  or 
st^  opinions  of  sections  23 A  and  23B 
that  are  inconsistent  with  the  rule.  In  a 
separate  rulemaking  concurrent  with  the 
issuance  of  final  Regulation  W.  the 
Board  is  rescinding  its  existing 
interpretations  of  and  exemptions  &t>m 
section  23A  contained  in  part  250  of 
tide  12  of  the  Code  of  Federal 
Regidations  because  all  such 
interpretations  and  exemptions  are 
included  within  Regidation  W. 

The  Board  expects  each  depository 
institution  with  affiliates  that  is  subject 
to  sections  23A  and  23B  to  implement 
policies  and  procedures  to  ensure 
compliance  with  the  final  rule. 

Background 

As  noted  above,  sections  23A  and  23B 
by  their  terms  limit  the  risks  to  a 
member  bank  from  transactions  with 
affiliates  and  limit  the  ability  of  a 
member  bank  to  transfer  its  Federal 
subsidy  to  affiliates.  Section  23A 
achieves  these  goals  in  four  major  ways. 
First,  it  limits  a  member  bank's 
"covered  transactions"  with  any  single 
"affiliate  "  to  no  more  than  10  percent  of 
the  bank's  capital  stock  and  surplus, 
and  transactions  with  all  affiliates 
combined  to  no  more  than  20  percent  of 
the  bank's  capital  stock  and  surplus. 
"Covered  transactions"  include 
purchases  of  assets  from  an  affiliate, 
extensions  of  credit  to  an  affiUate. 
investments  in  seciuities  issued  by  an 
affiliate,  guarantees  on  behalf  of  an 
affiliate,  and  certain  other  transactions 
that  expose  the  member  bank  to  an 
affiliate's  credit  or  investment  risk.  A 
member  bank's  "affiliates"  include, 
among  other  companies,  any  companies 
that  control  the  bank,  any  companies 
under  common  control  with  the  bank, 
and  certain  investment  funds  that  are 
advised  by  the  bank  or  an  affiliate  of  the 

bank. 

Second,  the  statute  requires  all 
transactions  between  a  member  bank 
and  its  affiliates  to  be  on  terms  and 
conditions  that  are  consistent  with  safe 
and  sound  banking  practices.  Third,  the 
statute  prohibits  a  member  bank  from 
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purchasing  low-quality  assets  from  its 
affiliates.  Finally,  section  23A  requires 
that  a  member  bank's  extensions  of 
credit  to  affiliates  and  guarantees  on 
behalf  of  affiliates  be  appropriately 
secured  by  a  statutorily  defined  amount 
of  collateral. 

Section  23B  protects  a  member  bank 
by  requiring  that  certain  transactions 
between  the  bank  and  its  affiliates  occur 
on  market  terms;  that  is,  on  terms  and 
under  circumstances  that  are 
substantially  the  same,  or  at  least  as 
favorable  to  the  bank,  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  tmaffiliated 
companies.  Section  23B  applies  this 
restriction  to  any  covered  transaction  (as 
defined  in  section  23A)  with  an  affiliate 
as  well  as  certain  other  transactions, 
such  as  (i)  any  sale  of  assets  by  the 
member  bank  to  an  affiliate;  (ii)  any 
pajrment  of  money  or  furnishing  of 
services  by  the  member  bank  to  an 
affiliate;  and  (iii)  any  transaction  by  the 
member  bank  with  a  third  party  if  an 
affiliate  has  a  financial  interest  in  the 
third  party  or  if  an  affiliate  is  a 
participant  in  the  transaction. 

Section  23A  originally  was  enacted  as 
part  of  the  Banking  Act  of  1933,  and  the 
restrictions  of  section  23A  applied  only 
to  member  b«mks.  Since  1933,  Congress 
has  amended  the  statute  several  times, 
including  a  comprehensive  revision  in 
1982.'*  Congress  also  amended  the 
Federal  Deposit  Insurance  Act  ("FDI 
Act")  in  1966  to  apply  section  23A  to 
insured  nonmember  banks  in  the  same 
manner  and  to  the  same  extent  as  if  they 
were  member  banks.^  In  addition. 
Congress  revised  the  Home  Owners' 
Loan  Act  ("HOLA")  in  1989  to  apply 
section  23A  to  insined  savings 
associations  in  the  same  manner  and  to 
the  same  extent  as  if  they  were  member 
banks.B  Congress  enacted  section  23B  of 
the  Federal  Reserve  Act  as  part  of  the 
Competitive  Equality  Banking  Act  of 
1987,7  and  has  subsequentiy  expanded 
its  scope  to  cover  the  same  set  of 
depository  institutions  as  are  covered  by 
section  23A.  Consequentiy.  sections 
23A  and  23B  now  apply  to  all  insured 
depository  institutions  and  uninsured 
member  banks. 

The  GLB  Act  amended  the  Federal 
Reserve  Act  in  1999  so  that  sections  23 A 
and  238  would  apply  to  transactions 


between  a  bank  and  its  "financial 
subsidiaries."  Section  23A.  as  amended 
by  the  GLB  Act,  defines  a  financial 
subsidiary  as  any  subsidiary  of  a  bank 
that  would  be  a  financial  subsidiary  of 
a-national  bank  under  section  51 36 A  of 
the  Revised  Statutes  of  the  United 
States.  Section  5136A  of  the  Revised 
Statutes  generally  defines  a  financial 
subsidiary  as  a  subsidiary  of  an  insured 
depository  institution  that  engages  in 
activities  that  are  not  permissible  fat 
national  banks  to  engage  in  directiy 
(unless  national  banks  are  authorized  by 
the  express  tenxis  of  a  Federal  statute  to 
own  or  control  the  subsidiary)."  The 
GLB  Act  provides  that  a  financial 
subsidiary  of  a  bank,  unlike  most  other 
subsidiaries  of  a  bank,  is  considered  an 
"affiliate"  of  the  bank  for  purposes  of 
sections  23A  and  23B.  The  GLB  Act  also 
establishes  certain  special  rules  under 
section  23A  for  financial  subsidiaries. 

Eiq>lanation  of  Final  Rule 

/.  Format  of  Regulation 

Regulation  W  provides  users  with  a 
single,  comprehensive  reference  tool  for 
complying  with  and  analyzing  issues 
arising  under  sections  23A  and  23B." 
The  regidation  restateis  the  statutory 
definitions,  restrictions,  and 
exemptions,  and  also  includes  Board 
interpretations  of  the  sections. 
Commenters  agreed  that  including  the 
statutory  provisions  in  the  rule  would 
make  understanding  and  using  the  rule 
easier. 

The  regulation  first  provides,  in 
subpart  A.  a  comprehensive  glossary  of 
the  terms  used  in  the  regulation  and  the 
statute.  The  regulation  then  sets  forth,  in 
subpart  B.  the  principal  restrictions  and 
requirements  imposed  by  section  23A. 
Next,  in  subpart  C.  the  regulation 
discusses  the  appropriate  valuation  and 
timing  principles  for  covered 
transactions.  Subpart  D  discusses  the 
appropriate  treatment  under  section 
23A  for  transactions  with  financial 
subsidiaries,  bank-affiliate  derivative 
transactions,  and  certain  bank-affiliate 
merger  and  acquisition  transactions. 
Subpart  E  sets  forth  available 
exemptions  from  certain  of  the 
requirements  of  section  2  3 A.  Subpart  F 
lays  out  the  operative  provisions  of 
section  23B.  Subpart  G  discusses  the 
application  of  sections  23A  and  23B  and 


the  rule  to  U.S.  branches  and  agencies 
of  foreign  banks.  Subpart  H  contains  the 
Board's  miscellaneous  interpretations  of 
the  statute. 

The  regulation  also  includes  examples 
illustrating  how  several  of  the  rule's 
provisions  would  apply  in  particular 
circumstances.  The  examples  included 
in  the  rule  are  considered  part  of  the 
rule  and  compliance  with  an  example, 
to  the  extent  applicable,  would 
constitute  compliance  with  the  rule. 
Each  example  included  in  the  rule 
illustrates  only  the  scope  and 
application  of  the  particular  topic 
addressed  by  the  example  and  does  not 
illustrate  any  other  topic  or  issue  that 
may  arise  under  the  rule. 

n.  Scope  of  Regulation 

As  noted  above,  although  sections 
23A  and  23B  apply  by  their  terms  only 
to  member  banks,  the  FDI  Act  subjects 
insured  nonmember  banks  to  the 
restrictions  of  sections  23A  and  23B  as 
if  they  were  member  banks.  In  order  to 
clarify  how  sections  23A  and  23B 
applied  to  each  type  of  bank,  the 
proposed  Regulation  W  applied  by  its 
terms  to  member  banks  and  insured 
nonmember  banks.  The  Federal  Deposit 
Insurance  Corporation  ("FDIC") 
objected  to  the  scope  of  the  proposed 
rule  and  urged  the  Board  to  amend  the 
rule  so  that  it  would  not  apply  by  its 
terms  to  insured  nonmember  banks.  The 
Board  has  decided  to  revise  the  rule  to 
apply  by  its  terms  only  to  member 
banks.  Notwithstanding  this  restriction 
of  the  scope  of  Regulation  W,  insured 
nonmember  banks  must  comply  with 
the  rule  as  if  they  were  member  banks.  ^° 

As  noted  above,  HOLA  subjects 
insured  savings  associations  to  sections 
23A  and  23B  as  if  they  were  member 
banks.  HOLA  also  imposes  several 
restrictions  on  transactions  between  an 
insured  savings  association  and  certain 
of  its  affiliates  that  are  not  contained  in 
section  23A  ^*  and  provides  the  Office  of 
Thrift  Supervision  ("OTS")  with 
authority  to  impose  additional 
restrictions  on  transactions  between  an 
insured  savings  association  and  its 
affiliates . '  ^  In  light  of  the  stricter 
regulatory  regime  governing 
transactions  between  an  insured  savings 
association  and  its  affiliates  and  in  light 


*Gani-Sl  Gannain  Dapoaitory  Institutions  Act  of 
1962.  Pub.  L  hto.  97-320.  %  410. 96  Stat.  1S15 
(1982)  (codified  at  12  U.S.C  371c). 

sPub.  L  89-48S.  §  12(c).  80  Stat.  242  (1966) 
(codified  at  12  U.S.C  1828(j)). 

*  Financial  Institutions  Refonn.  Recovery,  and 
Enforcement  Act  of  1989.  Pub.  L.  101-73,  $301, 103 
Stat  342  (1989)  (codified  at  12  U.S.C  1468(a)). 

'Pub.  L.  100-86.  §  102. 101  SUt.  552.  564  (1987) 
(codified  at  12  U.S.C  371o-l). 


■See  12  U.S.C  24a(g). 

"The  regulation  implements  sections  23 A  and 
23B  of  the  Federal  Reserve  Act.  The  regulation  does 
not  contain  or  implement  statutory  or  regulatory 
restrictions  on  transactions  between  member  banks 
and  their  affiliates  that  may  be  applicable  under 
other  provisions  of  law.  including  those  that  may 
apply  to  member  banks  subject  to  prompt  corrective 
action  under  section  38  of  the  FDI  Act  (12  U.S.C 

isaio). 


*°  AccotxUngly .  an  insured  nonmember  bank  also 
may  take  advantage  of  Rogulation  W's  exemptions 
as  if  it  were  a  member  bank. 

"HOLA  prohibits  an  insured  savings  association 
from  (i)  making  loans  or  extending  credit  to  any 
affiliate  unless  that  affiliate  is  engaged  solely  in 
activities  tliat  the  Board  has  determined  to  be 
permissible  under  section  4(c)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1843(c)):  and  (ii)  investing 
in  securities  issued  by  any  affiliate  other  than 
shares  issued  by  a  subsidiary.  12  U.S.C.  1468(aMl). 

"12  U.S.C  1468(aX4). 
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of  a  request  by  the  OTS  that  Regulation 
W  not  specifically  cover  such 
institutions,  the  final  rule  (like  the 
proposed  rule)  does  not  apply  by  its 
terms  to  insured  savings  associations. 
The  Board  notes,  however,  that  because 
insoired  savings  associations  are  subject 
to  sections  23A  and  23B  as  if  they  were 
member  banks,  iilsured  savings 
associations  must  comply  with 
Regulation  W  as  if  they  were  member 
banks."  Moreover,  any  parallel 
regulation  adopted  by  the  OTS  to  govern 
transactions  with  affibates  must  be  at 
least  as  strict  on  insured  savings 
associations  as  Regulation  W  is  on 
member  banks. 

m.  Definitions— Subpart  A 

Subpart  A  of  Regulation  W  sets  forth 
definitions  of  the  terms  used  in  sections 
23A  and  23B  and  the  j\de.  Terms  that 
are  defined  in  the  regulation  as  they  are 
defined  in  the  statute  generally  are  not 
discussed  below.  Material  terms  that  the 
Board  proposes  to  define  or  clarify  for 
purposes  of  the  regulation  are  discussed 
below. 

A.  Definition  of  Affiliate  (§  223.2) 

1.  Investment  Funds  Advised  by  the 
Member  Bank  or  an  Affiliate  of  the 
Member  Bank  (§  223.2(a)(6)) 

Section  23A  includes  as  an  affiliate 
any  company  that  is  sponsored  and 
advised  by  the  member  bank  or  any  of 
its  affiliates.'*  Section  23A  also  includes 
as  an  affiliate  any  investment  company 
for  which  the  member  bank  or  its 
affiliate  serves  as  an  investment  advisor, 
as  defined  in  the  Investment  Company 
Act  of  1940  ("1940  AcA"V^  The 
proposed  regulation  included  these 
provisions  and  also  included  as  an 
affiliate  any  investment  fund— even  if 
not  an  investment  company  for 
purposes  of  the  1940  Act — for  which  the 
member  bank  or  an  affiliate  of  the  bank 
serves  as  an  investment  advisor,  if  the 
bank  or  an  affiliate  of  the  bank  owns  or 
controls  more  than  5  percent  of  any 
class  of  voting  securities  or  similar 
interests  of  the  fund.'* 

A  number  of  commenters  expressed 
opposition  to  this  proposal.  According 
to  these  commenters,  the  proposal 
would  violate  the  careful  statutory 


framework  established  by  Congress  for 
determining  which  investment  funds  . 
are  affiliates  of  banks.  In  addition,  these 
commenters  claimed  that  there  is  little 
potential  for  confficts  of  interest,  and  no 
evidence  of  abuse,  in  transactions 
between  banks  and  uiuegistered  funds. 
One  commenter  urged  the  Board  to 
deem  an  unregistered  investment  fund 
to  be  an  affiliate  of  a  bank  only  if  the 
bank  or  an  affiliate  controls  the  fund. 
The  Board  has  determined  to  adopt 
this  proposal.  Most  investment  funds 
that  are  advised  by  a  member  bank  (or 
an  affiliate  of  a  member  bank)  are 
affiUates  of  the  bank  under  section  23A 
because  the  funds  either  are  investment 
companies  under  the  1940  Act  or  are 
sponsored  by  the  member  bank  (or  an 
affiliate  of  the  member  bank).  In  some 
instances,  however,  the  member  bank  or 
its  affiliate  may  advise  but  not  sponsor 
an  investment  fund  that  is  not  an 
investment  company  under  the  1940 
Act.  Although  such  a  fund  would  not  fit 
within  the  statutory  definition  of 
affiUate,  section  23A  also  authorizes  the 
Board  to  determine,  by  r^ulation  or 
order,  that  any  company  is  an  affiliate 
of  a  member  bank  if  the  company  has 
"a  relationship  with  the  member  bank 
or  any  subsidiary  or  affiliate  of  the 
member  bank,  such  that  covered 
transactions  by  the  member  bank  or  its 
subsidiary  widi  that  company  may  be 
affected  by  the  relationship  to  the 
detriment  of  the  member  bank  or  its 
subsidiary. "'' 

The  Board  believes  that  the  advisory 
relationship  of  a  member  bank  or 
affiliate  with  an  investment  fund 
presents  the  same  potential  for  confficts 
of  interest  regardless  of  whether  the 
fund  is  an  investment  company  imder 
the  1940  Act.'«  An  investment  fund 
typically  escapes  from  the  definition  of 
investment  company  imder  the  1940 
Act  because  it  (i)  sells  interests  only  to 
a  limited  niunber  of  investors  or  only  to 
sophisticated  investors;  or  (ii)  invests 
primarily  in  financial  instruments  that 
are  not  securities.'^  The  Board  does  not 
believe  that  the  private  nature  or 


"  Accordingly,  an  insured  savings  association 
also  may  take  advantage  of  Regulation  W's 
exemptions  as  if  it  were  a  member  bank. 

"12  U.S.C  371c(b)(l)(DMi). 

"12  U.S.C.  371c(b)(lMD)(ii) 

'■As  noted  above,  proposed  Regulation  W 
applied  by  its  terms  to  "banks."  and  the  final  rule 
applies  by  its  terms  only  to  member  banks. 
Nevertheless,  to  make  comparisons  of  the  proposed 
and  final  rules  easier  for  readers,  the  remainder  of 
this  preamble  discusses  the  proposed  rule  as  if  it 
applied  only  to  member  banks. 


"12U.S.C37lc(bMlHE). 

'•  In  feet,  a  member  bank  may  face  greater  risk 
from  the  conflicts  of  interest  arising  frt>m  its 
relationships  with  an  investment  fund  that  is  not 
roistered  as  an  investment  company  under  the 
1940  Act  because  the  1940  Act  restricU  transactions 
between  a  registered  investment  company  and 
entities  affiliated  with  the  company's  investment 
advisor.  See  15  U.S.C.  80a-17. 

'•The  term  "investment  company"  in  the  1940 
Act  does  not  include  a  company  that  is  owned  by 
qualified  persons  or  by  no  more  than  100  persons, 
provided  that  the  company  does  not  engage  in  a 
public  offering  of  its  securities.  See  15  U.S.C.  80e- 
3(cHl).  (7).  The  term  also  generally  does  not  include 
investment  funds  that  are  engaged  primarily  in 
investing  in  financial  instruments  other  than 
iecurities.  See  15  U.S.C  80»-3(aNl). 


investment  strategy  of  a  fund  should 
have  a  substantial  effect  on  the  fund's 
affiliate  status  under  section  23A 
because  these  factors  do  not  alter  the 
conflicts  of  interest  presented  in  the 
advisory  relationship  between  the 
member  bank  or  its  affiliate  and  the 

2.  Financial  Subsidiaries  (§§  223.2(a)(8) 
and  223.3(p)) 

Congress  amended  section  23A  in 
1982  to  provide  that  subsidiaries  of  a 
member  bank  are  not  affiliates  of  the 
bank  imder  the  statute.  Congress 
adopted  this  approach  on  the  premise 
that  subsidiaries  of  a  member  bank 
generally  are  consolidated  with  the  bank 
and  engage  only  in  those  activities  that 
the  bank  itself  could  engage  in  directly, 
and  hence  that  such  a  subsidiary  was 
more  like  a  department  of  the  bank  than 
a  separate  company.  In  order  to  prevent 
evasions  of  section  23A,  the  1982 
amendments  gave  the  Board  explicit 
authority  to  treat  as  an  affiliate  of  a 
member  bank  any  subsidiary  if  the 
relationship  between  the  bank  and  the 
subsidiary  could  affect  transactions 
between  the  companies  to  the  detriment 
of  the  bank.2' 

In  1997,  in  light  of  the  expanding 
powers  of  subsidiaries  of  banks,  the 
Board  relied  on  this  statutory  authority 
to  issue  for  comment  a  proposal  to 
extend  section  23A  to  transactions 
between  a  member  bank  and  a 
subsidiary  of  the  bank  engaged  in 
activities  not  permissible  for  the  bank  to 
engage  in  diT«:tly.  The  Board  took  no 
final  action  on  this  proposal  in  light  of 
Congressional  consideration  of  financial 
modernization  legislation.  In  1999,  the 
GLB  Act  authorized  banks  to  own 
"financial  subsidiaries"  that  engage  in 
activities  not  permissible  for  the  parent 
bank  to  conduct  directly,  such  as 
underwriting  and  dealing  in  bank- 
ineligible  securities.  The  GLB  Act  also 
amended  section  23A  to  define  a 
financial  subsidiary  of  a  bank  as  an 
affiliate  of  the  bank  and,  thus,  subjected 
transactions  between  the  bank  and  a 
financial  subsidiary  to  the  limitations  of 
sections  23A  and  23B. 

Section  23A,  as  amended  by  the  GLB 
Act,  defines  a  financial  subsidiary  as  a 
subsidiary  of  any  bank  (state  or 
national)  that  is  engaged  in  an  activity 


'<iThe  Board  also  believes  that  investment  funds 
organized  outside  the  United  States  for  which  a 
member  bank  or  affiliate  serves  as  investment 
advisor  are  affiliates  of  the  bank  for  purposes  of 
section  23A  See  Letter  dated  )uly  24,  1990.  from 
J.  Virgil  Mattingly,  Jr..  General  Counsel  of  the 
Board,  to  Anne  B.  McMillen.  The  term  "investment 
company"  in  the  1940  Act  does  include  investment 
funds  oiganizad  under  the  laws  of  a  non-U  .S. 
jurisdiction. 

"  12  U.S.C  371ctt»K2MA). 
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that  is  not  permissible  for  national 
banks  (other  than  a  subsidiary  that 
Federal  law  specifically  authorizes 
national  banks  to  control).^^  Proposed 
Regulation  W  defined  financial 
subsidiary  by  repeating  the  definition  of 
the  term  in  section  23A.  The  proposed 
rule  also  noted  that  many  state  banks 
have  authority  to  engage  in  activities 
that  would  not  be  permissible  for 
national  banks  and  sought  comment  on 
how  to  apply  the  section  23A  definition 
of  financial  subsidiary  to  state  banks.  In 
addition,  the  proposal  requested 
comment  on  whether  to  exempt  frx>m 
the  definition  of  financial  subsidiary 
any  subsidiary  of  a  bank  that  engages 
solely  in  agency  activities. 

a.  Subsidiaries  of  state  banks. — 
Commenters  offered  a  wide  variety  of 
alternative  ways  for  the  Board  to  apply 
the  statute's  definition  of  financial 
subsidiary  to  state  banks.  One  set  of 
commenters  (including  the  Conference 
of  State  Bank  Supervisors  and  the 
American  Bankers  Association)  asked 
the  Board  to  define  a  financial 
subsidiary  of  a  state  bank  to  include 
only  those  subsidiaries  that  are  engaged 
in  activities  that  the  parent  state  bank 
could  not  engage  in  directiy.  Anothm 
set  of  commenters  argued  that  the  Board 
should  define  a  financial  subsidiary  of 
a  state  bank  to  include  only  those 
subsidiaries  subject  to  section  46  of  the 
FDI  Act;  that  is,  those  subsidiaries  that 
are  engaged  in  principal  activities  that 
may  only  be  conducted  by  a  national 
bank  through  a  financial  subsidiary 
(currentiy,  only  subsidiaries  engaged  in 
underwriting  and  dealing  in  bank- 
ineligible  securities).  Other  commenters 
advocated  for  a  complete  exemption  for 
all  subsidiaries  of  a  state  bank.  Over  30 
commenters — the  largest  number  of 
commenters  on  any  issue  raised  by  the 
proposed  rule — urged  the  Board  to 
define  financial  subsidiary  to  exclude 
those  subsidiaries  of  state  banks  that  are 
engaged  in  grandfathered  seciuities 


"  Specifically,  section  23A  defines  a  "financial 
subsidiary"  as  "any  company  that  is  a  subsidiary 
of  a  bank  that  would  be  a  financial  subsidiary  of 
a  national  bank  under  section  5136A  of  the  Revised 
Statutes  of  the  United  Sutes."  12  U.S.C.  371c(e)(l). 
Section  S136A.  in  turn,  defines  a  financial 
subsidiary  as  any  company  that  is  controlled  by  one 
or  more  insured  depository  institutions,  other  than 
(i)  a  subsidiary  that  engages  solely  in  activities  that 
national  banks  are  permitted  to  engage  in  directly 
or  (ii)  a  subsidiary  that  national  banks  are 
specifically  authorized  to  control  by  the  express 
terms  of  a  Federal  statute  (other  than  section 
S136A),  such  as  an  Edge  Act  corporation  or  a  SBIC. 
12  U.S.C.  24a(gM3).  Section  S136A  also  generally 
prohibits  a  finaiicial  subsidiary  of  a  national  bank 
from  engaging  in  insurance  underwriting,  real  estate 
investment  and  development,  or  merchant  banking 
activities.  12  U.S.C  24a(aH2). 


investment  activities  imder  section  24(f) 
of  the  FDI  Act." 

The  Board  believes  that  the  literal 
terms  of  section  23 A  provide  that  a 
subsidiary  of  a  state  bank  that  engages 
in  an  activity  that  is  not  permissible  for 
national  banks  to  conduct  directiy  is  a 
financial  subsidiary  of  the  state  bank 
(unless  Federal  law  specifically 
authorizes  national  banks  to  control 
such  a  subsidiary).  This  conclusion 
holds  regardless  of  whether  the  activity 
(i)  is  permissible  for  the  state  bank  to 
conduct  directiy;  (ii)  is  an  agency  or 
principal  activity;  (iii)  was  approved  by 
the  FDIC  imder  section  24  of  the  FDI 
Act;  or  (iv)  was  conducted  by  the 
subsidiary  before  the  enactment  of  the 
GLB  Act. 

The  final  rule  defines  financial 
subsidiary  in  this  maimer  but  also 
contains  exemptions  for  two  classes  of 
subsidiaries  of  state  banks.  First,  the 
final  rule  exempts  any  subsidiary  of  a 
state  bank  that  engages  in  activities  that 
the  parent  state  bank  may  engage  in 
directiy  under  Federal  and  state  law.^* 
In  the  Board's  view,  if  a  state  bank  has 
authority  under  applicable  law  to 
conduct  an  activity  directly  in  the  bank, 
section  23A  normally  should  not  apply 
to  transactions  between  the  bank  and  a 
subsidiary  engaged  in  the  activity.  In 
these  circumstances,  the  bank  could 
conduct  the  activity  directly  in  the  bank 
and  fund  the  activity  tree  of  section 
23A.  The  Board  is  aware  of  no  material 
supervisory  reason  to  create  a 
disincentive  for  the  bank  to  conduct 
such  a  bank-permissible  activity 
through  a  subsidiary  if  the  bank  has 
determined — for  tax,  liability,  or  other 
reasons — that  the  activity  is  most  safely 
and  efficientiy  conducted  through  a 
subsidiary.  This  approach  is  consistent 
with  the  spirit  of  the  GLB  Act  and  with 
the  Board's  1997  rulemaking  on 
subsidiaries  of  member  banks. 

Second,  the  final  rule  exempts  any 
subsidiary  of  a  state  bank  that  engages 
in  activities  that  the  subsidiary  was 
legally  conducting  before  issuance  of 
final  Regulation  W.  Among  other  things, 
this  exemption  would  remove  from  the 
definition  of  financial  subsidiary  those 


"  12  U.S.C.  1831a(f).  Section  24(f)  of  the  FBI  Act 
permits  state  banks  that  had  lawfully  made  certain 
liquid  equity  investments  in  1990-91  to  continue  to 
engage  in  such  equity  investment  activities  so  long 
as  such  equity  investments  do  not  exceed  an 
amount  equal  to  the  bank's  capital. 

'*  For  purposes  of  applying  this  exemption,  a 
state  bank  may  directly  engage  in  an  activity  under 
Federal  law  if  Federal  law  does  not  prohibit  the 
state  bank  from  directly  engaging  in  the  activity.  If. 
on  the  other  hand,  Federal  law  prohibits  a  state 
bank  from  directly  engaging  in  an  activity — such  as 
equity  investment  (see  12  U.S.C.  1831a(c)  and  (f))— 
a  subaidiary  of  a  state  bank  that  engaged  in  the 
activity  could  not  qualify  for  this  exemptioa. 


subsidiarite  of  state  banks  that  are 
engaged  in  the  limited,  grandfathered 
securities  investment  activities 
authorized  under  section  24(f)  of  the 
FDI  Act.  The  Board  does  not  believe  that 
this  exemption  would  apply  to  a 
significant  number  of  other  material 
subsidiaries  of  state  banks.  The 
exemption  would  be  appropriate, 
however,  so  as  not  to  impose  a  hardship 
on  the  existing  business  operations  and 
structures  of  state  banks. ^^ 

As  noted  above,  some  commenters 
argued  that  the  only  section  23 A 
financial  subsidiaries  of  state  banks  are 
those  subsidiaries  that  are  subject  to 
section  46  of  the  FDI  Act.  The  Board 
does  not  believe  that  this  argument  is 
convincing.  Although  section  46  of  the 
FDI  Act  specifically  notes  that  sections 
23 A  and  23B  apply  to  transactions 
between  a  state  bank  and  a  section  46 
subsidiary,  section  46  does  not  change 
the  definition  of  financial  subsidiary 
contained  in  section  23A  or,  by  its 
terms,  limit  the  coverage  of  section 
23A's  financial  subsidiary  provisions  to 
only  section  46  subsidiaries. 

Several  commenters  also  ai^ed  that 
the  Board  should  exempt  any  subsidiary 
of  a  state  bank  (other  than  a  section  46 
subsidiary)  approved  by  the  FDIC  under 
section  24  of  the  FDI  Act.  Section  24  of 
the  FDI  Act  prevents  a  subsidiary  of  an 
insured  state  bank  from  engaging  in  any 
principal  activity  that  is  not  permissible 
for  a  subsidiary  of  a  national  bank 
unless  (i)  the  FDIC  has  made  a 
determination  that  the  activity  would 
pose  no  significant  risk  to  the  Federal 
deposit  insurance  funds;  and  (ii)  the 
state  bank  remains  in  compliance  with 
the  capital  guidelines  of  its  appropriate 
Federal  baiiking  agency.^"  As  noted 
above,  the  final  rule  contains  an 
exemption  for  any  subsidiary  of  a  state 
bank  that  engages  in  activities 
permissible  for  the  parent  state  bank  to 
conduct  directiy.  Accordingly,  the 
principal  effect  of  granting  an 
exemption  for  section  24  subsidiaries 
would  be  to  exempt  from  section  23A 
transactions  between  a  state  bank  and 


"  Neither  of  these  exemptions  would  be  available 
for  any  subsidiary  of  a  state  bank  that  engages  in 
principal  activities  that  the  GLB  Act  requires  a 
national  bank  to  conduct  in  a  financial  subsidiary, 
such  as  underwriting  and  dealing  in  bank-ineligible 
securities.  Section  46  of  the  FOI  Act  explicitly 
provides  that  such  subsidiaries  of  a  state  bank  are 
to  be  treated  as  section  23A  affiliates  of  the  bank. 
12  U.S.C.  1831W. 

The  GLB  Act  authorizes  the  Board  and  the 
Treasury  Department  to  determine  jointly,  on  or 
after  November  12,  2004,  that  financial  subsidiaries 
may  engage  in  merchant  banking  activities.  GLB  Act 
S 122.  If  the  Board  and  Treasury  were  to  make  such 
a  determination,  the  merchant  banking  subsidiaries 
of  banks  would  be  section  23A  financial 
subsidiaries  under  the  final  rule. 

» 12  U.S.C  1831a(d). 
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its  section  24  subsidiaries  engaged  in 
activities  the  parent  banlc  may  not 
conduct  directly.  Such  subsidiaries 
would  include  those  engaged  in  equity 
investment  (which  Federal  law 
prohibits  insured  state  banks  from 
engaging  in)  ^^  or  real  estate  investment 
and  development  (in  those  states  that  do 
not  permit  state  banks  to  conduct  such 
activities  directly). 

Commenters  airgued  that  various 
considerations  support  granting  an 
exemption  for  section  24  subsidiaries 
that  conduct  activities  not  permissible 
for  their  parent  state  bank.  First, 
commenters  contended  that  section  24 
of  the  FDI  Act  and  the  FDIC's 
regulations  thereunder  establish  a 
reasonably  comprehensive  system  for 
protecting  insured  state  banks  that 
engage,  or  propose  to  engage,  in 
principal  activities  not  permissible  for 
national  banks.  In  this  regard,  the 
FDIC's  section  24  regulations  impose 
restrictions  on  transactions  between  a 
state  bank  and  many  types  of  section  24 
subsidiaries  (including  subsidiaries 
engaged  in  real  estate  investment  and 
development).^"  In  addition,  the  FDIC 
has  approved  only  a  few  himdred 
section  24  subsidiaries  since  Congress 
added  section  24  to  the  FDI  Act  in  1991, 
and  the  FDIC  has  received  very  few 
requests  under  section  24  in  the  past 
couple  of  years.  Finally,  a  large  majority 
of  section  24  subsidiaries  represent  a 
small  part  of  the  capital  of  their  parent 
state  banks,  and  section  24  subsidiaries 
have  not  to  date  materially  affected  the 
safety  and  soundness  of  state  banks. 

The  Board  believes  that  there  are 
important  reasons,  however,  not  to 
include  in  the  final  rule  an  exemption 
for  section  24  subsidiaries  that  engage  in 
activities  their  parent  bank  may  not 
conduct  directly.  First,  Congress 
provided  a  definition  of  financial 
subsidiary  in  section  23 A  that,  by  its 
terms,  covers  section  24  subsidiaries.^^ 


In  addition,  coverage  of  section  24 
subsidiaries  that  engage  in  activities  not 
permissible  for  their  parent  bank  (and, 
by  definition,  activities  not  permissible 
for  national  banks)  is  consistent  with  an 
important  purpose  of  the  GLB  Act — 
constraining  the  ability  of  a  bank  to 
transfer  the  subsidy  arising  from  the 
bank's  access  to  the  Federal  safety  net 
to  affiliates  engaged  in  activities  that  the 
bank  cannot  conduct  directly. 

Furthermore,  the  activities  conducted 
by  many  section  24  subsidiaries, 
including  in  f)articular  real  estate 
investment  and  development,  increase 
the  risk  profile  of  their  parent  bank  and 
historically  haye  caused  significant 
losses  to  the  Federal  deposit  insurance 
funds. 30  Although  section  24 
subsidiaries  have  not  to  date  imperiled 
their  parent  banks,  banks  have  been 
operating  in  a  favorable  economic 
environment  since  Congress  enacted 
section  24  of  the  FDI  Act.  Moreover,  the 
section  24  restrictions  imposed  by  the 
FDIC  are  not  as  comprehensive  as  those 
in  section  23A  ''  and  could  be  removed 
or  relaxed  by  the  FDIC  at  any  time.'^ 
Furthermore,  although  the  Board  could 
revoke  any  exemption  granted  to  section 
24  subsidiaries  if  the  exemption  were  to 
have  adverse  safety  and  soundness 
consequences,  such  a  future  revocation 
may  be  difficult  to  effect  because  it 
would  come  at  a  time  when  state  banks 
are  least  able  to  comply  with  the 
requirements  of  section  23A.  For  these 


2'  Fe<leral  law  generally  prohibits  insured  slate 
banks  from  making  equity  investments  of  a  type  or 
in  an  amount  that  is  not  permissible  for  national 
banks.  See  12  U.S.C.  1831a(c)  and  (f). 

"See  12  CFR  362.4(b)(5)  and  (d). 

"  Some  commenters  argued  that  section  24 
subsidiaries  engaged  in  real  estate  investment  and 
development  or  equity  investment  are  not  section 
23A  financial  subsidiaries  because  (i)  section  23A 
defines  a  financial  subsidiary  as  a  subsidiary  that 
"would  be  a  financial  subsidiary  of  a  national  bank 
under  section  5136A  of  the  Revised  Statutes"  and 
(ii)  section  5136A  prohibits  financial  subsidiaries  of 
national  banks  from  engaging  in  real  estate 
investment  and  development  and  merchant 
banking.  The  Boird  finds  this  argument 
unpersuasive.  Although  section  5136A  prohibits 
financial  subsidiaries  of  national  banks  from 
engaging  in  real  estate  investment  and  development 
or  equity  investment,  a  subsidiary  engaged  in  such 
activities  would  meet  the  terms  of  the  financial 
subsidiary  definition  in  section  23A  and  secticm 
5136A. 


^  As  noted  above.  Congress  expressed  specific 
concern  in  the  GLB  Act  about  real  estate  investment 
and  development  by  prohibiting  the  financial 
subsidiaries  of  national  banks  from  engaging  in 
these  activities.  12  U.S.C.  24a(a)(2).  It  is  also  worth 
noting  that,  because  the  final  rule  includes  an 
exemption  for  subsidiaries  of  a  state  bank  engaged 
in  activities  that  the  parent  state  bank  could  engage 
in  directly,  the  principal  beneficiaries  of  a  separate 
exemption  for  section  24  subsidiaries  would  be 
subsidiaries  of  a  state  bank  engaged  in  activities 
that  state  or  Federal  law  has  determined  are  too 
risky  to  be  conducted  directly  in  the  bank. 

"  The  FDIC's  restrictions,  among  other  things,  do 
not  (i)  include  a  10  percent  quantitative  limit  on 
covered  transactions  between  the  bank  and  any 
single  section  24  subsidiary;  (ii)  restrict  the  ability 
of  a  bank  to  finance  a  third  parly's  purchase  of 
assets  from  a  section  24  subsidiary  of  the  bank:  or 
(iii)  treat  a  purchase  of  assets  frtim  a  section  24 
subsidiary  or  the  issuance  of  a  guarantee  or  letter 
of  credit  on  behalf  of  a  section  24  subsidiary  as 
covered  transactions. 

"  In  many  past  cases,  the  FDIC  required  state 
banks  to  deduct  from  tier  1  capital  the  full  amount 
of  their  equity  investments  in  most  section  24 
subsidiaries  (including  real  estate  investment  and 
development  subsidiaries).  Consistent  with  the 
interagency  capital  rule  on  nonfinancial  equity 
investments  adopted  on  January  25,  2002.  however, 
the  FDIC  now  requires  that  state  banks  deduct  from 
tier  1  capital  between  8  percent  and  25  percent  of 
an  equity  investment  in  most  section  24 
subsidiaries.  See  12  CFR  part  325,  Appendix  A. 
§  II.B.e.ii.  The  FDIC  retains  authority  under  the 
nonfinancial  equity  investment  capital  rule  to  apply 
a  higher  capital  charge  on  these  inveslmenU,  but 
the  roiC  has  not  chosen  to  do  so  at  this  time. 


reasons,  the  final  rule  does  not  contain 
an  exemption  for  section  24  subsidiaries 
of  a  state  bank  that  engage  in  activities 
their  parent  bank  may  not  conduct 
directly. 

b.  Agency  subsidiaries  of  national 
banks  and  state  banics.— Section  23A's 
definition  of  financial  subsidiary  does 
not  exclude  subsidiaries  of  banks  that 
are  engaged  solely  in  agency  activities." 
As  a  result,  insurance  agency 
subsidiaries  of  national  banks  that 
operate  outside  a  town  of  5,000,  for 
example,  are  financial  subsidiaries  of 
their  parent  banks  under  the  statute. 

A  large  number  of  commenters  urged 
the  Board  to  exclude  subsidiaries 
engaged  in  agency  activities  from  the 
definition  of  financial  subsidiary.  The 
Board  has  decided  to  exempt  bom  the 
definition  of  financial  subsidiary  any  • 
subsidiary  of  a  national  bank  or  state 
bank  that  would  be  considered  a 
financial  subsidiary  solely  because  the 
subsidiary  engages  in  insurance  agency 
activities  that  are  not  permissible  for  the 
parent  bank.  The  Federal  banking 
agencies  have  had  significant 
experience  in  supervising  insurance 
agency  subsidiaries  of  banks,  and  such 
subsidiaries  do  not  pose  the  kind  of 
threat  to  bank  safety  and  soimdness  that 
section  23 A  was  designed  to  prevent.  In 
addition,  because  insurance  agency 
subsidiaries  are  not  capital-intensive, 
they  require  little  fiuuhng  from  the 
parent  bank  and,  hence,  stand  to  benefit 
less  from  the  subsidy  implicit  in  the 
Federal  safety  net  than  would  a 
subsidiary  engaged  in  activities  as 
principal.  Under  the  final  rule, 
therefore,  subsidiaries  of  banks  engaged 
in  insurance  agency  activities  or  agency 
activities  permissible  for  the  bank  to 
engage  in  directly  are  not  section  23A 
financial  subsidiaries. 

The  Board  does  not  believe  that  it  is 
appropriate  at  this  time  to  grant  an 
exemption  for  all  subsidiaries  engaged 
exclusively  in  agency  activities  because 
defining  what  constitutes  an  agency 
activity  is  problematic,  and  some  agency 
activities  involve  significant  risk.  In  the 
unusual  circumstance  where  a 
subsidiary  of  a  bank  conducts  a  non- 
insurance  agency  activity  that  is  not 
permissible  for  the  bank  to  conduct 
directly,  the  bank  may  request  that  the 
Board  grant  a  specific  exemption  for  the 
subsidiary. 
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The  Board  notes  that  it  retains 
discretion  imder  section  23A  to 
determine,  by  regulation  or  order,  that 
any  subsidiary  of  a  member  bank  (even 
a  subsidiary  that  qualifies  for  a 
regulatory  exemption  from  the 
definition  of  financial  subsidiary)  is  an 
affiliate  of  the  bank  if  the  relationship 
between  the  bank  and  the  subsidiary  is 
such  that  covered  transactions  between 
the  bank  and  the  subsidiary  may  be 
affected  by  the  relationship  to  the 
detriment  of  the  bank.^* 

c.  Subsidiaries  of  thrifts. — Although 
section  23A  applies  by  its  terms  only  to 
member  banks,  HOLA  subjects  every 
thrift  to  section  23A  "in  the  same 
manner  and  to  the  same  extent  as  if  the 
[thrift)  were  a  member  bank.''^*  As 
noted  above,  section  23 A  defines  a 
financial  subsidiary  as  "any  company 
that  is  a  subsidiary  of  a  bank  that  would 
be  a  financial  subsidiary  of  a  national 
bank."  Because  all  "member  banks" 
under  section  23A  are  also  "banks" 
\mder  section  2  3 A.  and  because  HOLA 
subjects  every  thrift  to  section  23A  as  if 
the  thrift  were  a  "member  bank,"  one 
could  read  the  financial  subsidiary 
definition  in  section  23A  as  covering 
any  subsidiary  of  a  thrift  that  would  be 
a  financial  subsidiary  of  a  national  bank. 

On  the  other  hand,  the  OTS  argued 
that  thrifts  generally  are  not  "banks" 
under  section  23A  and,  hence,  that 
thrifts  do  not  have  financial  subsidiaries 
under  section  23A.  The  OTS  also 
pointed  out  that,  although  the  GL6  Act 
contains  explicit  and  detailed 
provisions  (tmrolated  to  section  23A) 
regarding  financial  subsidiaries  of 
national  banks  and  state  banks,  the  GLB 
Act  does  not  contain  any  explicit 
reference  to  financial  subsidiaries  of 
thrifts.  In  addition,  HOLA  already 
contains  niunerous  provisions  that 
protect  thrifts  in  their  transactions  with 
subsidiaries.  For  example,  HOLA 
requires  thrifts  to  deduct  itom  their 
capital  all  investments  in.  and 
extensions  of  credit  to,  any  subsidiary 
engaged  in  activities  that  are  not 
permissible  for  national  banks. ^^  HOLA 
also  prohibits  a  thrift  frxim  investing 
more  than  3  percent  of  its  assets  in 
service  corporation  subsidiaries.^^  The 
Board  further  notes  that  there  is  little 
empirical  evidence  to  date  that 
subsidiaries  of  thrifts  have  had  a 


material  adverse  effect  on  the  safety  or 
soimdness  of  their  parent  thrifts  since 
becoming  subject  to  heightened  Federal 
regulation  in  1989. 

In  light  of  the  statutory  ambiguities, 
the  protections  contained  in  HOLA,  and 
a  request  by  the  OTS  that  the  final  rule 
not  treat  subsidiaries  of  thrifts  as 
financial  subsidiaries,  the  final  rule 
does  not  address  financial  subsidiaries 
of  thrifts. 

3.  Companies  Held  Under  Merchant 
Banking  or  Insurance  Company 
Investment  Authority  f§  223.2(a)(9)) 

The  GLB  Act  amended  the  Bank 
Holding  Company  Act  ("BHC  Act")  to 
permit  bank  holding  companies 
("BHCs")  and  foreign  banks  that  qualify 
as  financial  holding  companies 
("FHCs")  to  engage  in  merchant  banking 
and  insurance  company  investment 
activities.'"  If  a  FHC  owns  or  controls 
more  than  25  percent  of  a  class  of  voting 
shares  of  a  company  imder  the  merchant 
banking  or  insurance  company 
investment  authority,  the  company  is  an 
affiliate  of  any  member  bank  controlled 
by  the  FHC  by  operation  of  thp  statutory 
definitions  contained  in  section  2  3 A. 
The  GLB  Act  also  added  paragraph 
(b)(ll)  to  section  23A,  which  creates  a 
rebuttable  presumption  that  a  company 
is  an  affiliate  of  a  member  bank  for 
purposes  of  section  23 A  if  the  bank  is 
affiliated  with  a  FHC  and  the  FHC  owns 
or  controls  15  percent  or  more  of  the 
equity  capital  of  the  company  piu'suant 
to  the  FHCs  merchant  booking  or 
insurance  company  investment 
authority.'* 

The  r^tilation  includes  within  the 
definition  of  "affiliate"  any  company 
subject  to  this  rebuttable  presiunption. 
The  regulation  also  provides  a 
definition  of  equity  capital,  identifies 
three  situations  or  "safe  harbors"  where 
the  statute's  prestunption  would  be 
deemed  to  be  rebutted,  and  clarifies  the 
appUcation  of  the  presumption  to 
private  equity  funds.  The  Regulation  W 
provisions  that  implement  the  statutory 
presiunption  are  substantially  identical 
to  those  contained  in  the  Board's 
merchant  banking  rule.'*° 


"  Some  commenters  argued  that  agency 
subsidiaries  of  state  banks  cannot  be  financial 
subsidiaries  under  section  23A  because  (i)  the  only 
section  23A  financial  subsidiaries  of  state  banks  ai;B 
subsidiaries  that  qualify  as  financial  subsidiaries 
under  section  46  of  the  FDI  Act  and  (ii)  agency 
subsidiaries  cannot  qualify  as  financial  subsidiaries 
under  section  46.  For  the  reasons  discussed  above, 
the  Board  does  not  believe  that  this  argument  is 
convincing. 


"  12  U.S.C.  371c(b)(l)(E)  and  (b)(2)(A).  As 
discussed  below  in  part  III.A.6.  of  this  preamble, 
§  223.2(a)(12)  of  the  final  rule  also  authorizes  the 
appropriate  Federal  banking  agency  for  a  depository 
institution  to  determine  by  order  that  a  subsidiary 
of  the  institution  is  an  affiliate. 

>•  12  U.S.C.  146A(a). 

» 12  U.S.C  1464(t)(5);  12  CFR  559.3(j)(2)  and  part 
567. 

"12U.S.C.1464(c)(4)(B). 


MGLB  Act  $  103(a);  12  U.S.C.  1843(k)(4)(H)  and 

m. 

"GLB  Act  5 121(b)(2).  As  noted  above,  this 
rebuttable  presumption  applies  only  if  the  affiliated 
FHC  owns  or  controls  15  percent  or  more  of  the 
company's  equity  capital  under  the  new  merchant 
banking  or  insurance  company  investment 
authorities.  The  Board  notes,  however,  that  under 
existing  Board  precedents  a  BHC  may  not  own  any 
shares  of  a  company  in  reliance  on  section  4(c)(6) 
or  4(c)(7)  of  the  BHC  Act  where  the  holding 
company  owns  or  controls,  in  the  aggregate  under 
a  combination  of  authorities,  more  than  5  percent 
of  any  class  of  voting  securities  of  the  company. 

*oSee  12  CFR  225.176(b). 


The  Statute  does  not  provide  a 
definition  of  equity  capital.  The 
regulation  defines  equity  capital  roughly 
in  accordance  with  the  GAAP  definition 
of  stockholders'  equity.  Equity  capital 
includes  a  company's  preferred  stock, 
common  stock,  capital  surplus,  retained 
earnings,  and  accumulated  other 
comprehensive  income,  less  treasury 
stock.'' 1  The  definition  of  equity  capital 
also  makes  clear  that  any  other  account 
of  the  company  that  constitutes  equity 
should  be  included  in  the  company's 
equity  capital.  Accordingly,  the  Board 
retains  its  authority  on  a  case-by-case 
basis  to  require  a  holding  company  to 
treat  a  subordinated  debt  investment  in 
a  company  as  equity  capital  of  the 
company  for  purposes  of  applying  the 
15  percent  presumption. 

"nie  regulation  also  provides  three 
specific  regulatory  safe  harbors  frtim  the 
15  percent  presiunption.  These  safe 
harbors  apply  in  situations  where  the 
holding  company  owns  or  controls  more 
than  15  percent  of  the  total  equity  of  the 
company  under  the  merchant  banking 
or  insurance  company  investment 
authority  (thereby  triggering  the 
statutory  presumption)  and  less  than  25 
percent  of  any  class  of  voting  securities 
of  the  company  (thereby  not  meeting  the 
statutory  definition  of  control).  The 
three  situations  are  substantially 
identical  to  those  listed  in  the  Board's 
merchant  banking  regulation.** 

The  first  exemption  applies  where  no 
director,  officer,  or  employee  of  the 
holding  company  serves  as  a  director  (or 
individual  exercising  similar  functions) 
of  the  company.  The  second  exemption 
applies  where  an  independent  third 
party  controls  a  greater  percentage  of  the 
equity  capital  of  the  company  than  is 
controlled  by  the  holding  company,  and 
no  more  than  one  officer  or  employee  of 
the  holding  company  serves  as  a 
director  (or  individual  exercising 
similar  functions)  of  the  company.  The 
third  exemption  applies  where  an 
independent  third  party  controls  more 
than  50  percent  of  the  voting  shares  of 
the  company,  and  officers  and 
employees  of  the  holding  company  do 
not  constitute  a  majority  of  the  directors 
(or  individuals  exercising  similar 
functions)  of  the  company.*' 


<>  Although  the  proposed  rule  only  explicitly 
included  perpetual  preferred  stock  in  a  company's 
equity  capital,  the  final  rule  includes  all  forms  of 
preferred  stock.  The  Board  believes  that  any 
instrument  in  the  form  of  equity  should  be  treated 
as  equity  capital  for  purposes  of  Regulation  W. 

"  See  12  CFR  225.176(b)(2)  and  (3). 

*'  For  purposes  of  these  safe  harbors,  the  rule 
provides  that  the  term  "holding  company"  includes 
any  subsidiary  of  the  holding  company,  including 
any  subsidiary  bank  of  the  holding  company. 
Accordingly,  if  a  director  of  a  subsidiary  bank  or 

Continued 
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These  safe  harbors  do  not  require 
Board  review  or  approval.  Moreover,  die 
safe  harbors  are  not  intended  to  be  a 
complete  list  of  circumstances  in  which 
the  15  percent  presumption  may  be 
rebutted.  The  regulation  also  provides, 
consistent  with  the  GLB  Act,  that  a 
holding  company  may  rebut  the 
presumption  with  respect  to  a  portfolio 
company  by  presenting  information  to 
the  Board  that  demonstrates,  to  the 
Board's  satisfaction,  that  the  holding 
company  does  not  control  the  portfolio 
company.  Thp  Board  notes  that  a 
company  that  qualifies  as  an  affiliate 
under  the  15  percent  presumption  and 
under  another  prong  of  the  regulation's 
definition  of  affiliate  cannot  avoid 
affiliate  status  through  a  rebuttal  of  the 
15  percent  presumption  (either  by 
qualifying  for  one  of  the  three  regulatory 
safe  harbors  or  by  obtaining  an  ad  hoc 
rebuttal  of  the  presumption  from  the 
Board). 

A  FHC  generally  is  considered  to  own 
or  control  only  those  shares  or  other 
ownership  interests  that  are  owned  or 
controlled  by  itself  or  by  a  subsidiary  of 
the  holding  company.  The  rule  clarifies 
that,  for  purposes  of  applying  the 
presumption  of  affiliation  described 
above,  a  FHC  that  has  an  investment  in 
a  private  equity  fund  (as  defined  in  the 
Board's  merchant  banking  rule)  will  not 
be  considered  indirectly  to  own  the 
equity  capital  of  a  company  in  which 
the  fund  has  invested  unless  the  FHC 
controls  the  private  equity  fund  (as 
described  in  the  Board's  merchant 
banking  rule). 

4.  Partnerships  (§  223.2(a)(4)  and  (10)) 

The  proposed  rule  generally  deemed 
partnerships  for  which  the  member 
bank  or  an  affiliate  of  the  bank  serves  as 
a  general  partner  to  be  an  affiliate  of  the 
bank.  Several  commenters  expressed 
concern  that  this  interpretation  of 
section  23A  would  eliminate  bank 
funding  of  legitimate  commercial  and 
community  development  transactions. 
This  concern  of  commenters  is 
unwarranted.  Although  partnerships  for 
which  a  member  bank  serves  as  a 
general  partner  are  on  the  section 
223.2(a)  list  of  entities  that  generally  are 
affiliates,  such  partnerships  typically 
will  be  excluded  from  the  definition  of 
affiliate  in  section  223.2(b)  as 
subsidiaries  of  their  parent  bank.  The 
Board  traditionally  has  considered  the 
general  partner  interest  in  a  limited 
partnership  to  be  a  separate  class  of 
voting  securities  of  the  partnership. 
Accordingly,  a  limited  partnership 


nonbank  subsidiary  of  a  FHC  also  serves  as  a 
director  of  a  portfolio  company,  the  flrst  safe 
harbor,  for  example,  would  be  unavailable. 


would  be  considered  an  operating 
subsidiary  of  a  member  bank  (that  is,  a 
subsidiary  of  a  member  bank  that  is  not 
a  section  23A  affiliate  of  the  bank)  in  the 
typical  circumstances  where  the 
member  bank  owns  or  controls  more 
than  25  percent  of  the  general  partner 
interests  in  the  partnership  and  the 
partnership  is  not  a  financial  subsidiary 
of  the  bank. 

The  final  rule  amends  the  proposed 
rule  on  general  partners  in  one  respect 
to  prevent  evasion.  The  proposed  rule 
defined  as  an  affiliate  of  a  member  bank 
any  partnership  if  the  member  bank  or 
an  affiliate  of  the  bank  causes  any 
officer  or  employee  of  the  bank  or 
affiliate  to  serve  as  a  general  partner  of 
the  partnership  (unless  the  partnership 
is  an  operating  subsidiary  of  the  bank, 
as  discussed  above).  The  final  rule 
expands  the  proposed  rule  to  provide 
that  a  partnership  also  will  be 
considered  an  affiliate  of  the  member 
bank  if  the  bank  or  an  affiliate  of  the 
bank  causes  any  director  of  the  bank  or 
affiliate  to  serve  as  a  general  partner  of 
the  partnership  (unless  the  partnership 
is  an  operating  subsidiary  of  the  baidi). 

5.  Subsidiaries  of  Affiliates 
(§223.2(a)(llj) 

In  the  proposal,  the  Board  invited 
public  comment  on  whether  to  add  to 
the  definition  of  affiliate  any  company 
controlled  by  an  investment  fund  that  is 
an  affiliate  of  the  member  bank.  A  few 
commenters  objected  to  this  proposal  on 
the  grounds  that  it  would  have  little 
section  23A  benefit  and  would  require 
banks  to  implement  complex 
monitoring  and  aggregation  systems. 

The  Board  has  decided  to  accord 
affiliate  status  to  any  company 
controlled  by  an  investment  hmd 
affiliate  of  a  member  bank.  The  conflicts 
of  interest  that  exist  between  a  member 
bank  and  any  investment  fund  that  it  or 
its  affiliate  advises  also  would  appear  to 
exist  between  the  bank  and  a  portfolio 
company  controlled  by  the  fund.  A 
member  bank  would  have  an  incentive 
to  provide  financial  assistance  to  such  a 
portfolio  company  in  order  to  enhance 
the  returns  of  the  investment  fund 
affiliate  of  the  bank.  As  a  result,  covered 
transactions  between  the  member  bank 
and  such  a  portfolio  company  may  be 
affected  by  the  control  relationship 
between  the  investment  fund  and  the 
portfolio  company  to  the  detriment  of 
the  bank. 

The  Board  also  has  determined,  more 
broadly,  to  deem  an  affiliate  any 
company  controlled  by  another  affiliate 
of  the  member  bank.  This  regiilatory 
position  is  consistent  with  the  long- 
standing view  of  Board  staff.  Although 
section  23A  by  its  terms  defines  as 


affiliates  most  subsidiaries  of  an  affiliate 
of  the  member  bank,  there  are  a  few 
exceptions  to  the  rule.  In  addition  to 
covering  subsidiaries  of  investment 
fund  affiliates,  this  action  will  make 
clear,  for  example,  that  subsidiaries  of 
interlocking  directorate  affiliates 
(§  223.2(a)(4))  and  sponsored  and 
advised  affiliates  (§  223.2(a)(5))  also  are 
treated  as  affiliates  of  the  member  bank. 
Again,  the  control  relationship  between 
such  statutory  affiliates  and  their 
subsidiaries  may  affect  covered 
transactions  between  the  member  bank 
and  such  subsidiaries  to  the  detriment 
of  the  bank. 

6.  Companies  Designated  by  the 
Appropriate  Federal  Banking  Agency 
(§223.2(a)(12)) 

As  noted  above,  section  23A 
authorizes  the  Board  to  determine  that 
any  company  that  has  certain 
relationships  with  a  member  bank  or  an 
affiliate  of  the  bank  is  itself  an  affiliate 
of  the  bank.  Unlike  the  proposed  rule, 
final  Regulation  W  provides  that  these   ■ 
determinations  may  be  made  by  the 
Board  or  by  the  appropriate  Federal 
banking  agency  for  the  relevant 
depository  institution  (under  authority 
delegated  by  the  Board).  The  Board 
believes  that  this  delegation  of  authority 
should  enhance  the  ability  of  the 
Federal  banking  agencies  to  protect 
depository  institutions  in  their 
transactions  with  associated  companies. 
A  depository  institution  may  petition 
the  Board  for  review  of  any  such 
affiliate  determination  made  by  the 
institution's  appropriate  Federal 
banking  agency  under  the  general 
procedures  established  by  the  Board  for 
review  of  actions  taken  under  delegated 
authority.*'* 

7.  Certain  Joint  Venture  Companies 
(§223.2(b)(l)(iii)) 

As  noted  above,  under  the  terms  of 
section  23A,  subsidiaries  of  a  member 
bank  generally  are  not  treated  as 
affiliates  of  the  bank,  even  if  they  would 
otherwise  qualify  as  affiliates.*^  The 
statute  contains  two  specific  exceptions 
to  this  general  rule:  "Financial 
subsidiaries"  of  a  member  bank  and 
"bank"  subsidiaries  of  a  member  bank 
are  treated  as  affiliates  of  the  parent 


"See  12  CFR  265.3. 

«  See  12  U.S.C.  371c(b)(l)(A)  and  (b)(2)(A). 
Section  23A  defines  a  subsidiary  of  a  specified 
company  as  a  company  that  is  controlled  by  the 
specified  company.  Under  the  statute,  a  company 
controls  another  company  if  the  first  company  owns 
or  controls  25  percent  or  more  of  a  class  of  voting, 
securities  of  the  other  company,  controls  the 
election  of  a  majority  of  the  directors  of  the  other 
company,  or  exercises  a  controlling  influence  over 
the  policies  of  the  other  company.  12  U.S.C 
371c(bK3)  and  (4). 


/ 
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bank.  As  also  noted  above,  the  statute 
provides  that  the  Board  may  determine 
that  other  subsidiaries  of  a  member  bank 
should  be  treated  as  affiliates  in 
appropriate  circumstances.*^ 

Pursuant  to  this  authority,  the  Board 
proposed  that  two  additional  classes  of 
subsidiaries  of  a  member  bank  should 
be  treated  as  affiliates:  (i)  Certain  joint 
venture  companies;  and  (ii)  employee 
benefit  plans.  This  section  of  the 
preamble  discusses  joint  venture 
companies;  the  following  section 
addresses  employee  benefit  plans. 

First,  the  proposed  regulation 
provided  that  any  subsidiary  of  a 
member  bank  in  which  an  affiliate  of  the 
bank  directly  owns  or  controls  25 
percent  or  more  of  any  class  of  voting 
securities  would  be  considered  an 
affiliate  of  the  bank.  For  example,  imder 
the  proposed  rule,  a  joint  venture 
company  that  is  50  percent  owned  by  a 
BHC  directly  and  50  percent  owned  by 
one  of  its  subsidiary  member  banks, 
would  be  treated  as  an  affiliate  of  the 
bank. 

One  commenter  objected  to  this 
provision  in  light  of  the  fact  that  such 
joint  venture  companies  and  their 
investors  are  supervised  by  the  Federal 
banking  agencies.  The  Board  does  not 
believe  that  supervision  of  the  joint 
venture  company  or  the  fiffiliated 
investor  is  sufficient  to  protect  the 
member  bank.  Although  such  a  joint 
venture  company  qualifies  as  a 
subsidiary  of  the  member  bank  under 
section  23A  because  the  bank  owns 
more  than  25  percent  of  the  company's 
voting  stock,  an  affiliate's  substantial 
direct  interest  in  the  company  creates 
the  potential  for  conflicts  of  interest  that 
may  endanger  the  bank.  The  Board 
notes  that,  with  the  limited  exception  of 
sister  banks.  Congress  did  not  exempt 
entities  from  the  definition  of  affiliate 
under  section  23 A  because  of  their 
supervisory  status.*' 

'  The  Board  has  determined  to  modify 
the  joint  venture  rule  in  several 
respects.  The  proposed  rule  only  treated 
a  subsidiary  of  a  member  bank  as  an 
affiliate  of  the  bank  if  one  or  more 
affiliates  of  the  bank  directly  owned  or 
controlled  25  percent  or  more  of  any 
class  of  voting  securities  of  the  joint 
venture.  The  final  rule,  however,  treats 
a  subsidiary  of  a  member  bank  as  an 


«12  U.S.C.  371c(b)(2)(A). 

"  SevQral  other  commenters  asked  that  the  final 
rule  not  exclude  joint  venture  subsidiaries  of  a  bank 
so  long  as  the  bank  owns  more  than  50  percent  of 
the  voting  securities  of  the  joint  venture  company. 
The  Board  declines  lo  adopt  this  position  because, 
notwithstanding  the  bank's  controlling  voting 
interest  in  the  subsidiary,  the  bank's  less-than-100 
percent  interest  and  the  affiliate's  substantial  direct 
interest  in  the  company  may  provide  the  bank  vtrith 
inappropriate  incentives  to  support  the  company. 


affiliate  if  one  or  more  affiliates  of  the 
bank,  or  one  or  more  controlling  ' 

shareholders  of  the  bank,  directly 
control  the  joint  venture.  The  Board 
intends  this  expansion  of  the  joint 
venture  exclusion  to  cover  situations 
where  an  affiliate  exercises  direct 
control  over  the  joint  venture  through  a 
manner  other  than  ownership  of  voting 
securities  (for  example,  through 
majority  interlock  or  ownership  of 
nonvoting  securities).  This  expansion 
also  covers  situations  where  a 
controlling  natural  person  shareholder 
or  group  of  controlling  natural  person 
shareholders  of  the  member  hank  (who, 
as  natiual  persons,  are  noi   hemselves 
section  23A  affiliates  of  the  bank) 
exercise  direct  control  over  the  joint 
venture  company. 

This  regulatory  treatment  of  certain 
bank-affiUate  joint  ventures  as  affiliates 
does  not  apply  to  joint  ventiues "between 
a  member  bank  and  any  affiliated 
insured  depository  institutions.  For 
example,  if  two  affiliated  member  banks 
each  own  50  percent  of  the  voting 
common  stock  of  a  company,  the 
company  would  continue  to  qualify  as 
a  subsidiary  and  not  an  affiliate  of  each 
bank  (despite  the  fact  that  an  affiliate  of 
each  bank  owned  more  than  25  percent 
of  a  class  of  voting  securities  of  the 
company).  Such  a  special  rule  for  joint 
ventures  between  a  member  bank  and 
affiliated  insured  depository  institutions 
is  consistent  with  the  purpose  behind 
the  sister-bank  and  affiliated-bank 
exemptions  contained  in  section  2  3 A. 
The  Board  does  not  believe  that 
transactions  between  a  member  bank 
and  a  company  that  is  wholly  owned  by 
the  member  bank  and  its  affiliated 
insured  depository  institutions 
generally  pose  material  risks  to  the 
safety  and  soundness  of  the 
shareholding  institutions  or  to  the 
Federal  deposit  insurance  fimds.  The 
Board  woidd  retain  authority  to  treat 
such  joint  ventures  as  affiliates  under 
section  23A  on  a  case-by-case  basis. 

8.  Employee  Benefit  Plans 
(§223.2(b)(l)(iv)) 

The  second  proposed  regulatory 
exception  to  the  general  rule  that 
subsidiaries  of  a  member  bank  are  not 
treated  as  affiliates  of  the  bank  relates  to 
employee  benefit  plans.  Board  staff 
traditionally  has  taken  the  position  that 
most  employee  stock  option  plans, 
trusts,  or  similar  entities  that  exist  to 
benefit  shareholders,  members,  officers, 
directors,  or  employees  of  a  member 
bank  or  its  affiliates  ("ESOPs")  should 
be  treated  as  affiliates  of  the  bank  for 
purposes  of  sections  23A  and  23B.  In 
most  cases,  the  ESOP's  share  ownership 
or  the  interlocking  management 


between  the  ESOP  and  its  associated  " 
member  bank  or  BHC  exceeds  the 
statutory  thresholds  for  determining  that 
a  company  is  an  affiliate.  Some 
institutions  have  argued,  however,  that 
ESOPs  should  be  considered 
subsidiaries  of  the  member  bank  and 
therefore  exempt  frt>m  coverage.  The 
proposed  rule  provided  that  the  ESOP  of 
a  member  bank  or  an  affiliate  of  the 
bank  cannot  itself  avoid  classification  as 
an  affiliate  of  the  bank  by  also 
qualifying  as  a  subsidiary  of  the  bank. 

Although  one  commenter  supported 
the  proposed  rule's  approach  to  ESOPs, 
several  commenters  objected  to  the 
approach.  These  commenters 
principally  argued  that  (i)  ESOPs  are 
regulated  by  the  Department  of  Labor 
and  transactions  between  a  bank  and  an 
associated  ESOP  are  adequately 
governed  by  ERISA;  (ii)  Congress  has 
expressed  support  for  ESOPs;  (iii) 
regulating  bank-ESOP  transactions 
imder  section  23A  would  prevent  banks 
from  effectively  using  ESOPs  to 
compensate  employees  and  would  put 
banks  at  a  competitive  disadvantage  to 
nonbank  firms;  and  (iv)  treating  ESOPs 
as  affiliates  of  their  associated  bank  may 
prevent  some  banks  frtim  establishing 
ESOPs  because  third-party  lenders  to  an 
ESOP  generally  require  the  employer  to 
guarantee  the  loan  and  ESOPs  often 
would  have  no  collateral  to  pledge  for 
the  bank  guarantee  other  than 
unacceptable  affiliate-issued  securities. 

Notwithstanding  these  considerations, 
the  Board  believes  that  the  relationship 
between  a  member  bank  and  its  or  its 
affiliate's  ESOP  generally  warrants 
coverage  by  sections  23A  and  23B.  In 
the  past,  banks  have  made  unsecured 
loans  to  their  ESOPs  or  their  affiliates' 
ESOPs  or  have  guaranteed  loans  to  such 
ESOPs  that  were  made  by  a  third  party. 
These  ESOPs,  however,  generally  have 
no  means  to  repay  the  loans  other  than 
with  funds  provided  by  the  bank.  In 
addition,  the  issuance  of  holding 
company  shares  to  an  ESOP  that  is 
funded  by  a  loan  bom  the  holding 
company's  subsidiary  bank  could  be  - 
used  as  a  vehicle  by  the  bank  to  provide 
funds  to  its  parent  holding  company    , 
when  the  bank  is  imable  to  pay 
.  dividends  or  is  otherwise  restricted  in 
providing  funds  to  its  holding  company. 

9.  Securitization  Vehicles  and  Other 
Special  Purpose  Entities  ("SPEs") 

In  the  proposal,  the  Board  sought 
comment  on  whether  additional 
clarification  ii  necessary  in  the  area  of 
seciuitizations.  The  Board  specifically 
requested  comment  on  the  question  of 
whether  securitization  SPEs  should  in 
any  circumstances  be  deemed  to  be 
affiliates  of  the  member  bank  involved 
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in  the  securitization.  The  Board 
received  a  significant  amount  of 
comment  on  this  issue.  Commenters 
uniformly  recommended  that  the  Board 
not  treat  SPEs  as  affiliates  of  any  bank 
associated  with  the  securitization.  Due 
to  the  complexities  of  this  issue  and  the 
pending  proposal  by  the  Financial 
Accounting  Standards  Board  ("FASB") 
on  the  consolidation  of  SPEs,*"  the 
Board  is  deferring  at  this  time  any 
rulemciking  with  respect  to  the 
relationships  between  member  banks 
and  SPEs. 

The  Board  reminds  banking 
organizations  that  any  company 
sponsored  and  advised  on  a  contractual 
basis  by  a  member  bank  or  an  affiliate 
of  the  bank  is  an  affiliate  of  the  bank 
under  thg  express  terms  of  section.23A 
and  the  final  rule.  The  legislative 
history  of  the  statute  suggests  that  such 
"sponsored  and  advised"  companies 
would  include,  at  a  minimum,  any 
company  that  receives  investment 
advice  and  administrative  services  on  a 
contractual  basis  from  a  member  bank, 
whose  trustees  or  managers  are  selected 
by  the  bank,  and  that  has  a  name  similar 
to  that  of  the  bank.  The  Board  expects 
that  member  banks,  at  a  minimimi, 
would  treat  companies  meeting  or 
substantially  meeting  these  three  indicia 
of  sponsorship  and  advice  as  affiliates 
under  section  23A. 

B.  Other  Definitions  (§  223.3) 

1.  Capital  Stock  and  Surplus  (§  223.3(d)) 

Under  section  23A.  the  quantitative 
limits  on  covered  transactions  are  based 
on  the  "capital  stock  and  surplus"  of  the 
member  bank.*^  The  proposed 
regulation  included  a  definition  of 
capital  stock  and  surplus  that  the  Board 
previously  adopted  as  an  interpretation 
of  section  ZSA."^"  Under  this  definition, 
capital  stock  and  surplus  is  the  sum  of 
the  member  bank's  tier  1  capital  and  tier 
2  capital  and  the  balance  of  the  bank's 
allowance  for  loan  and  lease  losses  not 
included  in  its  tier  2  capital.  This 
definition  employs  familiar  concepts 
contained  in  the  Federal  banking 
agencies'  capital  adequacy  guidelines,^' 
and  is  consistent  with  the  lending  limits 
applicable  to  national  banks  ^^  and  the 
Board's  Regulation  O,  which  limits 
lending  to  a  member  bank's  insiders.^^ 

The  final  rule,  consistent  with  a 
discussion  in  the  preamble  to  the 


*•  FASB  Proposed  Interpretation.  Consolidation 
of  Certain  Special-Purpose  Entities  an 
lnteq>retation  of  ABB  No.  51  (|une  28.  2002). 

«12U.S.C.  371c(a)(l). 

»See  61  FR  19805.  May  3.  1996. 

»'  See.  e.g..\2  CFR  part  225,  appendix  A. 

» 12  CFR  32.2(b). 

»»12CFR215.2(i). 


proposed  nde,  alters  the  definition  of 
capital  stock  and  surplus  in  one  regard. 
The  National  Bank  Act  requires  a 
national  bank,  "in  determining 
compliance  with  applicable  capital 
standards,"  to  deduct  from  its  capital 
the  aggregate  amount  of  any  outstanding 
equity  investments,  including  retained 
earnings,  of  the  bank  in  all  its  financial 
subsidiaries.^*  The  FDI  Act  imposes  the 
same  capital  deduction  requirement  on 
insured  state  banks  that  establish 
financial  subsidiaries.^^  In  determining 
compliance  with  the  quantitative  limits 
of  section  23A,  a  bank  is  required  by 
statute  to  include  in  its  covered 
transactions  any  equity  investments 
(excluding  retained  earnings)  of  the 
bank  in  its  financial  subsidiaries.  It 
would  be  unfair  to  compel  a  bank  to 
include  such  investments  in  its  covered 
transaction  amount  (the  numerator  of 
the  fraction  in  section  23A's 
quantitative  limits)  but  to  exclude  such 
investments  from  capital  stock  and 
surplus  (the  denominator  of  the 
fraction).  Accordingly,  the  final  rule 
explicitly  permits  a  member  bank  with 
a  financial  subsidiary  to  add  back  to  its 
section  23A  capital  stock  and  surplus 
the  amount  of  any  investment  in  a 
financial  subsidiary  that  counts  as  a 
covered  transaction  and  is  required  to 
be  deducted  ttom  the  bank's  capital  for 
regulatory  capital  purposes. 

2.  Contml(§  223.3(g)) 

Section  23A  provides  that  a  company 
or  shareholder  shall  be  deemed  to  have 
control  over  another  company  if,  among 
other  things,  such  company  or 
shareholder  controls  in  any  manner  the 
election  of  a  majority  of  the  "directors 
or  trustees"  of  the  other  company.*^ 
Regulation  W  expands  this  prong  of  the 
control  definition  to  conform  it  to  the 
control  definition  contained  in  the 
Board's  Regulation  Y  by  adding  that 
control  also  exists  when  a  company  or 
shareholder  controls  the  election  of  a 
majority  of  the  "general  partners  (or 
individuals  exercising  similar 
functions)"  of  another  company.  This 
expansion  of  the  control  definition  is 
intended  to  ensure  that  bemking 
organizations  imderstand  that  a 
company  or  shareholder  would  be 
deemed  to  control  another  company 
(including  a  partnership,  limited 
liability  company,  or  other  similar 
organization)  imder  section  23A  if  the 
company  or  shareholder  controls  the 
election  of  a  majority  of  the  principal 
policymakers  of  such  other  company. 


"12U.S.C.  24a(cKl). 
"12U.S.C.  1831w(aK2). 
»12  U.S.C.  371c(bM3MA)(ii). 


The  regulation  also  includes  two 
additional  presumptions  of  control  that 
are  similar  to  presumptions  contained 
in  Regulation  Y.  First,  a  company  will 
be  deemed  to  control  securities,  assets, 
or  other  ownership  interests  controlled 
by  any  subsidiary  of  the  company.*' 
Second,  a  company  that  controls 
instruments  (including  options  and 
warrants)  that  are  convertible  or 
exercisable,  at  the  option  of  the  holder 
or  owner,  into  securities,  will  be 
deemed  to  control  the  securities.^" 

One  commenter  asked  the  Board  to 
clarify  that  a  company  or  person  may 
rebut  the  convertibility  presumption  of 
control.  The  Board  agrees  with  this 
position  and  has  amended  the  final  rule 
to  provide  that,  as  imder  Regulation  Y, 
this  presumption  is  rebuttable. 
Commenters  also  suggested  that  the 
convertibility  presumption  should 
apply  only  to  convertible  instruments 
that  are  immediately  convertible,  or 
convertible  within  a  short  time  frame, 
into  the  underlying  securities. 
Consistent  with  the  Board's 
interpretations  of  the  parallel  Regulation 
Y  provision,  the  Board  declines  to  adopt 
this  approach.  Establishment  of  any 
kind  of  regulatory  safe  harbor  for 
warrants,  options,  and  other  convertible 
instruments  that  cannot  be  exercised  or 
converted  for  some  short  period  of  time 
is  likely  to  facilitate  evasion  of  the 
presumption.  A  company  or  person  that 
wishes  to  rebut  this  presumption  based 
on  the  specific  features  of  a  convertible 
instrument  should  present  their 
arguments  to  the  Board  for  a  case-by- 
case  decision. 

The  final  rule  supplements  the 
control  presumptions  contained  in 
proposed  Regulation  W  with  one 
additional  rebuttable  presumption.  The 
final  rule  provides  that  a  company  or 
shareholder  that  owns  or  controls  25 
percent  or  more  of  the  equity  capital  of 
another  company  controls  the  other 
company  unless  the  company  or 
shareholder  demonstrates  otherwise  to 
the  Board  based  on  the  facts  and 
circumstances  of  the  particular  case. 
This  rebuttable  presumption  is  similar 
to  a  presumption  applied  by  the  Board 
under  the  control  provisions  of  the  BHC 
Act.*"  Such  a  presumption  of  control  is 
particularly  appropriate  in  the  section 


"  See  12  CFR  225.2(e)(2)(i). 

"See  12  CFR  225.31(d)(lKi).  The  proposed  rule 
referred  to  "securities"  (rather  than  "instruments") 
that  are  convertible  into  other  securities.  The  final 
rule  refers  more  generically  to  convertible 
"instruments"  to  clarify  that  the  convertibility 
presumption  applies  regardless  of  whether  the  right 
to  convert  resides  in  a  financial  instrument  that 
technically  qualifies  as  a  "security"  under  section 
23A  or  the  Federal  securities  laws. 

5»See.  e.g.,  12  CFR  225.143  (Board  Policy 
Statement  on  Nonvoting  Equity  Investments). 
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23A  context  because  a  BHC,  for 
example,  may  have  incentives  to  divert 
the  resources  of  a  subsidiary  bank  to  any 
company  in  which  the  holding  company 
has  a  substantial  financial  interest, 
regardless  of  whether  the  holding 
company  owns  any  voting  securities  of 
the  company. 

3.  Covered  Transaction  (§  223.3(h)) 

The  restrictions  of  section  23A  do  not 
apply  to  every  transaction  between  a 
member  bank  and  its  affiliates.  The 
section  only  applies  to  "covered 
transactions"  between  a  member  bank 
and  its  affiliates.  The  statute  defines  a 
covered  transaction  as  (i)  an  extension 
of  credit  to  an  affiliate;  (ii)  a  purchase 
of  or  investment  in  securities  issued  by 
an  affiliate;  (iii)  a  purchase  of  assets 
from  an  affiliate;  (iv)  the  acceptance  of 
securities  issued  by  an  affiliate  as 
collateral  for  an  extension  of  credit  to 
any  person;  and  (v)  the  issuance  of  a 
guarantee,  acceptance,  or  letter  of  credit 
on  behalf  of  an  affiliate.^"  Among  the 
transactions  that  generally  are  not 
subject  to  section  23A  are  dividends 
paid  by  a  member  bank  to  its  holding 
company,  sales  of  assets  by  a  member 
bank  to  an  affiliate,  an  affiliate's 
purchase  of  securities  issued  by  a 
member  bank,  and  many  service 
contracts  between  a  member  bank  and 
an  affiliate.  This  section  of  the  preamble 
discusses  whether  certain  classes  of 
transactions  between  a  member  bank 
and  an  affiliate  are  covered  transactions 
for  piurposes  of  section  23A. 

a.  Confirmation  of  a  letter  of  credit 
issued  by  an  affiliate  (§  223.3(h)(5)).— 
As  noted,  section  23A  includes  as  a 
covered  transaction  the  issuance  by  a 
member  bank  of  a  letter  of  credit  on 
behalf  of  an  affiliate.  The  proposed 
regulation  provided  that  a  member 
bulk's  confirmation  of  a  letter  of  credit 
issued  by  an  affiliate  is  also  a  covered 
transaction. 

One  commenter  noted  staffs 
traditional  position  that  certain 
confirmations  of  a  documentary  letter  of 
credit  issued  by  an  affiliate  are  not 
covered  transactions  and  asked  the 
Board  to  clarify  that  such  confirmations 
woidd  not  be  treated  as  covered 
transactions  under  Regulation  W.^^  The 
Board  has  decided  to  reverse  the  staff 
position  on  this  issue  and  to  treat  all 
confirmations  of  a  letter  of  credit  issued 
by  an  affiliate  as  a  covered  transaction. 
Under  the  current  law  applicable  to 
letters  of  credit,  when  a  bank  confirms 


a  letter  of  credit,  it  assiunes  the  risk  of 
the  underlying  transaction  to  the  same 
extent  as  if  it  had  issued  the  letter  of 
credit.«2  Accordingly,  the  rule  treats 
confirmations  of  a  letter  of  credit  issued 
by  an  affiliate  in  the  same  fashion  as 
issuances  of  a  letter  of  credit  on  behalf . 
of  an  affiliate. 

b.  Credit  enhancements  supporting  a 
securities  underwriting. — ^The  Board  has 
confirmed  previously  and  hereby 
reconfirms  that  section  23A's  definition 
of  guarantee  would  not  include  a 
member  bank's  issuance  df  a  guarantee 
in  support  of  securities  issued  by  a  third 
party  and  underwritten  by  a  securities 
affiliate  of  the  bank.^^  Such  a  credit 
enhancement  would  not  be  issued  "on 
behalf  of  the  affiliate.  In  addition, 
although  the  guarantee  does  provide 
some  benefit  to  the  affiliate  (by 
facilitating  the  underwriting),  this 
benefit  is  indirect.  Accordingly,  the 
proceeds  of  the  guarantee  would  not  be 
transferred  to  the  affiliate  for  purposes 
of  the  attribution  rule  of  section  23A.^ 
Of  course,  section  23B  would  apply  to 
the  transaction  and,  where  an  affiliate 
was  issuer  as  well  as  underwriter,  the 
transaction  would  be  covered  by  section 
23A  because  the  credit  enhancement 
would  be  on  behalf  of  the  affiliate. 

c.  Cross-guarantee  agreements  and 
cross-affiliate  netting  arrangements 
(§223. 3(h)(5)).— Board  staff  has 
confirmed  previously  that  a  cross- 
guarantee  agreement  among  a  member 
bank,  an  affiliate,  and  a  nonaffiliate  in 
which  the  nonaffiliate  may  use  the 
bank's  assets  to  satisfy  the  obligations  of 
a  defatdting  affiliate  is  a  guarantee  for 
purposes  of  section  23A.®*  The  Board 
believes  that  such  cross-guarantee 
arrangements  among  member  banks  and 
their  affiliates  shoiUd  be  subject  to  the 
quantitative  limits  and'coUateral 
requirements  of  section  23A. 

Similarly,  the  Board  understands  that 
some  member  banks  have  entered  into 
or  are  contemplating  entc  iing  into  cross- 
affiliate  netting  arrangements 
("CANAs").  These  include 
arrangements  among  a  member  bank, 
one  or  more  affiliates  of  the  bank,  and 
one  or  more  nonaffiliates  of  the  bank, 
where  a  nonaffiliate  is  permitted  to 
deduct  obligations  of  an  affiliate  of  the 
bank  to  the  nonaffiliate  when  settling 
the  nonaffiliate's  obligations  to  the 
bank.  These  arrangements  also  woiUd 
include  agreements  where  a  member 
bank  is  required  or  permitted  to  add  the 


•0  12  U.S.C.  371c(bM7). 

"'  See  Letter  dated  May  5.  1981,  from  Robert  E. 
Mannion,  Deputy  General  Counsel  of  the  Board,  to 
Andrew  T.  Moore,  Jr.;  see  also  Letter  dated  July  17, 
1980,  fit>m  Robert  E.  Mannion,  Deputy  General 
Counsel  of  the  Board,  to  Baldwin  B.  Tuttle. 


•' See  U.CC.  5-107(2). 

<»See62  FR  45295.  Aug.  27, 1997. 

"See  12  U.S.C.  371c(a)(2). 

OS  See  Letter  dated  Aug.  6, 1993.  from  I.  Virgil 
Mattingly,  )r.,  General  Counsel  of  the  Board,  to 
Ricbard  Lasner. 


obligations  of  an  affiliate  of  the  bank  to 
a  nonaffiliate  when  determining  the 
bank's  obligations  to  the  nonaffiliate. 

These  types  of  CANAs  expose  a 
member  baink  to  the  credit  risk  of  its 
affiliates  because  the  bank  may  become 
liable  for  the  obligations  of  its  affiliates. 
Because  the  exposure  of  a  member  bank 
to  an  affiliate  in  such  an  arrangement 
resembles  closely  the  exposure  of  a 
member  bank  when  it  issues  a  guarantee 
on  behalf  of  an  affiliate,  the  final  rule 
explicitly  includes  such  arrangements 
in  the  definition  of  covered  transaction. 
Accordingly,  the  quantitative  limits  of 
section  23A  would  prohibit  a  member 
bank  bom  entering  into  such  a  CANA  to 
the  extent  that  the  netting  arrangement 
does  not  cap  the  potential  exposure  of 
the  bank  to  the  participating  affiliate(s). 

Several  commenters  urged  the  Board 
to  withhold  judgment  on  CANAs  until 
standardized  documentation  is 
developed  by  the  industry.  These 
commenters  advised  that  CANAs  are  of 
many  types  and.  therefore,  that  the 
Board  should  not  adopt  a  fixed  rule  for 
all  CANAs.  One  commenter  encouraged 
the  Board  to  clarify  in  particular  that 
CANAs  that  do  not  make  the  bank  liable 
for  the  obligations  of  its  affiliates  or 
otherwise  cause  any  detriment  to  the 
bank  are  not  covered  transactions.  By 
only  addressing  the  CANAs  described 
above,  the  rule  only  treats  CANAs  as 
covered  transactions  in  situations  where 
the  member  bank  may  become  liable  for 
the  obligations  of  its  affiliates.  The 
Board  intends  to  monitor  industry 
developments  in  this  area  and  will 
revisit  this  aspect  of  Regulation  W  or 
issue  further  interpretive  guidance  on 
CANAs  as  warranted. 

d.  Keepwell  agreements. — Banking 
organizations  have  asked  for  guidance 
on  the  question  of  whether  a  "keepwell" 
agreement  should  be  considered  a 
guarantee  for  purposes  of  section  23A. 
In  a  keepwell  agreement  between  a 
member  bank  and  an  affiliate,  the  bank 
typically  commits  to  maintain  the 
capital  levels  or  solvency  of  the  affiliate. 
The  credit  risk  incurred  by  the  member 
bank  in  entering  into  such  a  keepwell 
agreement  is  similar  to  the  credit  risk 
incurred  by  a  member  bank  in 
connection  with  issuing  a  guarantee  on 
behalf  of  an  affiliate.  As  a  consequence, 
keepwell  agreements  generally  should 
be  treated  as  guarantees  for  purposes  of 
section  23A  and.  if  imlimited  in 
amount,  would  be  prohibited  by  the 
quantitative  limits  of  section  2  3 A. 

4.  Extension  of  Credit  (§223. 3(o)) 

Although  section  23A  includes  a 
"loan  or  extension  of  credit"  to  an 
affiliate  as  a  covered  transaction,  the 
statute  does  not  define  these  terms.  The 
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regulation  defines  "extension  of  credit" 
to  an  affiliate  to  mean  the  making  or 
renewal  of  a  loan  to  an  affiliate,  the 
granting  of  a  line  of  credit  to  an  affiliate, 
or  the  extending  of  credit  to  an  affiliate 
in  any  manner  whatsoever,  including  on 
an  intraday  basis.  The  regulation  also 
provides  a  nonexhaustive  list  of 
transactions  that  the  Board  deems  to  be 
extensions  of  credit  to  an  affiliate, 
including  an  advance  to  an  affiliate  by 
means  of  an  overdraft,  cash  item,  or 
otherwise;  a  lease  that  is  the  functional 
equivalent  of  an  extension  of  credit  to 
an  affiliate;**  an  acquisition  of  a  note  or 
other  obligation  of  an  affiliate,  including 
commercial  paper  or  other  debt 
securities  issued  by  an  affiliate;  and  any 
increase  in  the  amount  of,  extension  of 
the  maturity  of,  or  adjustment  in  the 
interest  rate  term  or  other  material  term 
of  an  extension  of  credit  to  an  affiliate.^^ 
The  final  rule  also  includes  a  sale  of 
Federal  funds  to  an  affiliate  on  the  list 
of  examples.  This  position  reflects  the 
long-standing  view  of  the  Board  about 
the  nature  of  Federal  funds 
transactions.®" 

In  addition  to  these  examples,  the 
final  rule  specifies  that  other  similar 
transactions  that  result  in  an  affiliate 
owing  money  to  a  member  bank  are 
extensions  of  credit  by  the  member  bank 
to  the  affiliate.  This  aspect  of  the 
definition  of  extension  of  credit  is 
consistent  with  the  definition  of  the 
same  term  in  Regulation  O  and  would 
cover,  among  other  things,  situations 
where  an  affiliate  fails  to  pay  on  a 
timely  basis  for  services  rendered  to  the 
affiliate  by  the  member  bank. 

As  noted,  the  regulation  provides  that 
a  member  bank's  purchase  of  a  debt 
seciu'ity  issued  by  an  affiliate  is  an 
extension  of  credit  by  the  bank  to  the 
affiliate  for  purposes  of  section  23A.®'' 
Several  commenters  objected  to  this 
interpretation  of  the  statute  and  argued 
that  a  purchase  of  an  affiliate's  debt 
securities  is  a  "purchase  of  or 
investment  in  securities  issued  by  an 
affiliate"  for  purposes  of  section  23A, 
and  that  such  a  purchase  cannot  also 


■«The  Board  would  consider  a  full-payout,  net 
lease  permissible  for  a  national  bank  under  12 
U.S.C.  24(Seventh)  and  12  CFR  part  23  to  be  the 
functional  equivalent  of  an  extension  of  credit. 

^'  A  floating-rate  loan  does  not  become  a  new 
covered  transaction  whenever  there  is  a  change  in 
the  relevant  index  (for  example,  LIBOR  or  the 
member  bank's  prime  rate)  from  which  the  loan's 
interest  rate  is  calculated.  If  the  member  bank  and 
the  borrower,  however,  amend  the  loan  agreement 
to  change  the  interest  rate  term  from  "LIBOR  plus 
100  basis  points"  to  "LIBOR  plus  ISO  basis  points," 
the  parties  have  engaged  in  a  new  covered 
transaction. 

"See  12  C3TI  250.160. 

*^This  position  is  consistent  with  the  Board's 
long-standing  view.  See  37  Federal  Reserve  Bulletin 
960(1951). 


then  be  an  "extension  of  credit"  for 
purposes  of  section  23A.  Other 
commenters  criticized  this  position  on 
the  grounds  that  (i)  it  often  would  not 
be  feasible  (due  to  negative  pledge 
covenants)  for  the  bank  to  obtain 
collateral  for  the  security  after  the  terms 
of  the  security  are  fixed  at  inception; 
and  (ii)  requiring  collateral  for 
purchases  of  debt  securities  but  not  for 
purchases  of  equity  securities  is 
perverse. 

The  Board  does  not  find  any  of  these 
objections  persuasive.  Although  the 
Board  is  aware  that  section  23A's 
definition  of  covered  transaction 
separately  includes  a  member  bank's 
purchase  of  securities  issued  by  an 
affiliate  and  a  member  bank's  loan  to  an 
affiliate,  the  fact  that  a  holder  of  debt 
securities  expects  repajmient  of 
principal  upon  maturity  makes  debt 
securities  closely  resemble  loans  for 
purposes  of  section  23A  and  the 
statute's  objective  of  protecting  the 
member  bank.  There  is  nothing  in  the 
text  or  legislative  history  of  section  23A 
that  indicates  that  a  particular 
transaction  may  be  slotted  only  into  one 
category  of  covered  transaction. 

Although  the  Board  recognizes  the 
incongruities  of  requiring  collateral  for 
debt  investments  by  a  member  bank  in 
an  affiliate  but  not  equity  investments 
by  a  member  bank  in  an  affiliate,  this  is 
an  unalterable  aspect  of  the  statutory 
fiamework.  The  prevalence  of  these 
incongruities,  moreover,  is  constrained 
by  the  limited  ability  of  member  banks 
to  make  equity  investments, 
importantly,  the  Board's  action  on  this 
matter  removes  an  incongruity  more 
likely  to  occur — treating  differently 
under  section  23A  two  transaction 
forms  (loans  and  debt  securities)  that  are 
substantially  equivalent  fit>m  a  credit 
risk  perspective. 

For  all  these  reasons,  therefore, 
Regulation  W  provides  that  a  member 
bank  that  buys  debt  securities  issued  by 
an  affiliate  has  made  an  extension  of 
credit  to  an  affiliate  under  section  23A 
and  must  collateralize  the  transaction  in 
accordance  with  section  23A*s  collateral 
requirements.  As  discussed  below,  the 
final  rule  provides  an  exemption  from 
the  collateral  requirements  in  situations 
where  a  member  bank  purchases  an 
affiliate's  debt  seciu-ities  bom  a  third 
party  in  a  bona  fide  secondary  market 
transaction.'" 

5.  Low-Quality  Asset  (§  223.3M) 

Two  provisions  of  section  23A  restrict 
a  member  bank's  ability  to  engage  in 
transactions  with  affiliates  that  involve 
low-quality  assets.  First,  the  statute 


prohibits  a  member  bank  from 
purchasing  a  low-quality  asset  from  an 
affiliate  unless  the  bank  performs  an 
independent  credit  evaluation  and 
commits  to  purchase  the  asset  before  the 
affiliate  acquires  the  asset. '^  Second,  the 
statute  prohibits  a  member  bank  from 
coimting  a  low-quality  asset  toward 
section  23A's  collateral  requirements  for 
credit  transactions  with  an  affiliate. '^ 

Section  23A  defines  a  low-quality 
asset  to  include  (i)  an  asset  classified  as 
"substandard,"  "doubtful,"  or  "loss,"  or 
treated  as  "other  loans  especially 
mentioned,"  in  the  most  recent  report  of 
examination  or  inspection  by  a  Federal 
or  State  supervisory  agency  (a 
"classified  asset");  (ii)  an  asset  in 
nonaccrual  status;  (iii)  an  asset  on 
which  payments  are  more  than  thirty 
days  past  due;  or  (iv)  an  asset  whose 
terms  have  been  renegotiated  or 
compromised  due  to  the  deteriorating 
financial  condition  of  the  obligor. '^  jhe 
Board  notes  that  any  asset  meeting  one 
of  the  above  four  criteria,  including 
securities  and  real  property,  is  a  low- 
quality  asset.''* 

The  regulation  broadens  the 
definition  of  low-quality  asset  in  three 
ways.  First,  the  regulation  provides  that 
an  asset  identified  by  examiners  as  an 
"other  transfer  risk  problem"  ("OTRP") 
is  a  low-quality  asset.'^  Such  assets 
represent  credits  to  coimtries  that  are 
not  complying  with  their  external  debt- 
service  obligations,  but  are  taking 
positive  steps  to  restore  debt  service 
through  economic  adjustment  measures, 
generally  as  part  of  an  International 
Monetary  Fund  program.  Although 
OTRP  assets  are  not  considered 
classified  assets,  examiners  are 
instructed  to  consider  these  assets  in 
their  assessment  of  a  bank's  asset 
quality  and  capital  adequacy.'^ 

Second,  the  regulation  reflects  the 
increasing  use  by  financial  institutions 
of  their  own  internal  asset  classification 
systems.  A  1998  Board  study  of  the  50 
largest  U.S.  banks  demonstrated  that  all 
use  internal  loan  classifications,  and  a 
substantial  proportion  of  such 


'°  See  part  IV.B.5.  of  this  preamble. 


'>12U.S.C371c(aM3). 

'» 12  U.S.C  371c(cM3). 

"12U.S.C371c(b)(10). 

'*The  Federal  banking  agencies  generally 
consider  non-investment  grade  securities  to  be 
classified  assets.  See,  e.g..  "Uniform  Agreement  on 
the  Classification  of  Assets  and  Appraisal  of 
Securities  Held  by  Banks'  (May  7.  1979);  Federal 
Beserve  Commercial  Bank  Examination  Manual 
§  2020.1.  Assets  identified  by  examiners  through 
the  Shared  National  Credit  and  International 
Country  Exposure  Review  Committee  processes  also 
should  be  considered  classified  assets  for  purposes 
of  section  23A. 

"  No  commenter  objected  to  this  provision  of  the 
proposed  rule. 

'*  See  Federal  Reserve  Commercial  Bank 
Examination  Manual  §  7040.1. 
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institutions  have  relatively  advanced 
internal  rating  systems.''  There  is 
considerable  variance  in  how  large 
banks  rate  performing  assets;  however, 
banks  are  required  to  use  the  same 
categories  employed  by  the  Federal 
banking  agencies  for  rating  classified 
assets. 

Because  examinations  may  be  twelve 
months  apart — eighteen  months  for 
smaller  banks — ^these  internal 
classification  systems  may  cause  a  bank 
to  regrade  an  asset  long  before  its  next 
examination.  Accordingly,  the  rule 
includes  within  the  definition  of  low- 
quality  asset  not  only  assets  classified 
during  the  last  examination  but  also 
assets  classified  or  treated  as  special 
mention  under  the  institution's  internal 
classification  system  (or  assets  that 
received  an  internal  rating  that  is 
substantially  equivalent  to  classified  or 
special  mention  in  such  an  internal 
system). 

Several  commenters  objected  to  this 
aspect  of  the  proposed  rule.  They 
argued  that  the  statute  provides  a  highly 
articulated  definition  of  low-quality 
asset  that  should  not  be  supplemented 
by  the  Board.  They  also  cautioned  that 
the  rule  would  penalize  banks  with 
careful  internal  classification  systems 
and  would  create  perverse  incentives  for 
banks  to  avoid  internally  classifying  bad 
assets.  The  Board  acknowledges  these 
concerns  but  believes  that  the  rule  is 
consistent  with  the  text  and  intent  of 
section  23A  and  that  the  supervisory 
benefits  of  the  rule  woidd  outweigh  any 
adverse  effects.  The  piutrhase  by  a 
depository  institution  from  an  affiliate 
of  assets  that  have  been  internally 
classified  raises  potentially  significant 
safety  and  soundness  concerns. 

The  Board  shares  the  concern  of 
commenters  that  this  provision  of  the 
rule  may  induce  companies  to  avoid  or 
defer  reclassification  of  an  asset  in  order 
to  allow  its  sale  to  an  affiliated 
depository  institution,  but  believes  that 
such  evasions  can  be  addressed  through 
the  examination  process.  The  Board 
expects  companies  with  internal  rating 
systems  to  use  the  systems  consistently 
over  time  and  over  similar  classes  of 
assets  and  will  view  as  an  evasion  of 
section  23A  any  company's  deferral  or 
alteration  of  an  asset's  rating  to  facilitate 
sale  of  the  asset  to  an  affiliated 
institution. 

Finally,  the  proposed  rule  defined 
low-quality  asset  to  include  foreclosed 
property  designated  "other  real  estate ' 
owned"  ("OREO"),  until  it  is  reviewed 
by  an  examiner  and  receives  a  favorable 


rr  William  F.  Treacy  &  Mark  S.  Carey,  Credit  Risk 
Rating  at  Large  U.S.  Banks.  84  Federal  Reserve 
Bulletin  897  (1998). 


classification.  One  commenter  criticized 
this  interpretation  and  represented  that 
OREO  is  often  good  collateral  collected 
bom  a  bad  borrower.  This  commenter 
further  advised  that  a  bank  should  be 
allowed  to  purchase  OREO  from  an 
affiliate  if  the  bank  uses  the  OREO  as 
premises. 

The  final  rule  contains  an  expanded 
version  of  the  proposed  rule's  OREO 
provision.  The  final  rule  defines  as  a 
low-quality  asset  any  asset  (not  just  real 
estate)  that  is  acquired  in  satisfaction  of 
a  debt  previously  contracted  (not  just 
through  foreclosvire)  if  the  asset  has  not 
yet  been  reviewed  in  an  examination  or 
inspection.  In  the  Board's  experience, 
property  acquired  bom.  a  borrower  in 
defeult  is  often  of  such  poor  quality  that 
its  ownership  poses  the  same  risk  to  the 
bank  as  a  classified  loan.  In  response  to 
the  concerns  expressed  by  the 
commenter,  the  Board  notes  that,  imder 
the  rule,  if  a  particular  asset  is  good 
collateral  taken  from  a  bad  borrower,  the 
asset  should  cease  to  be  a  low-quality 
asset  upon  examination. 

6.  Member  Bank  (§223.3(w)) 

As  discussed  above,  although 
proposed  Regulation  W  applied  by  its 
terms  to  all  "banks,"  the  final  rule 
applies  by  its  terms  to  all  "member 
banks."  Consistent  with  section  1  of  the 
Federal  Reserve  Act,  the  final  rule 
defines  "member  bank"  to  mean  "any 
national  bank,  State  bank,  banking 
association,  or  trust  company  that  is  a 
member  of  the  Federal  Reserve  System." 

The  definition  of  member  bank  in  the 
regulation  also  states  that  most 
subsidiaries  of  a  member  bank  are  to  be 
treated  as  part  of  the  member  bank  itself 
for  purposes  of  sections  23A  and  23B. 
The  only  subsidiaries  of  a  member  bank 
that  are  excluded  from  this  treatment 
are  financial  subsidiaries,  insured 
depository  institution  subsidiaries, 
certain  joint  venture  subsidiaries,  and 
ESOPs — companies  that  are  deemed 
affiliates  of  the  member  bank  under  the 
regulation.  This  treatment  of 
subsidiaries  reflects  the  fact  that  the 
statute  typically  does  not  distinguish 
between  a  member  bank  and  its 
subsidiaries,  and  all  the  significant 
restrictions  of  the  statute  apply  to 
actions  taken  by  a  member  bank  "and  its 
subsidiaries."  Defining  the  term 
"member  bank"  as  described  above  and 
using  the  term  "member  bank" 
wherever  the  statute  says  "member  bank 
and  its  subsidiaries"  makes  the 
regidation  shorter  and  easier  to 
understand.  The  definition  also  should 
help  to  remind  member  banks  that 
certain  subsidiaries  should  not  be 
treated  as  part  of  the  member  bank  for 
purposes  of  the  statute. 


7.  Obligations  of,  or  Fully  Guaranteed  as 
to  Principal  and  Interest  by,  the  United 
States  or  Its  Agencies  (§  223.3(z)) 

Section  23A  accords  special  treatment 
to  extensions  of  credit  secured  by 
"obligations  of  the  United  States  or  its 
agencies"  or  "obligations  fully 
guaranteed  by  the  United  States  or  its 
agencies  as  to  principal  and  interest" 
(collectively,  "U.S.  government 
obligations").  First,  the  statute  imposes 
the  lowest  collateral  requirement,  100 
percent  of  the  loan  amount,  on 
extensions  of  credit  secured  by  U.S. 
government  obligations.'"  Second,  the 
statute  provides  an  exemption  for 
extensions  of  credit  fully  secured  by 
U.S.  government  obligations." 

The  proposed  rule  aid  not  provide 
guidance  as  to  what  financial 
instruments  qualify  as  U.S.  government 
obligations.  Several  commenters  asked 
the  Board  to  clarify  that  U.S. 
government  obligations  for  section  23A 
purposes  would  include,  at  a  minimum, 
all  the  obligations  identified  in  the 
Board's  Regulation  A  as  eligible  to  serve 
as  collateral  for  advances  by  Federal 
Reserve  Banks  to  member  banks  under 
section  13(8)  of  the  Federal  Reserve 
Act.*°  The  final  rule  provides  this 
clarification,  which  is  consistent  with 
staffs  long-standing  position  imder 
section  23A.  The  final  rule  also 
indicates  that  U.S.  government 
obligations  do  not  include  mortgage 
loans  insured  by  the  Federal  Housing 
Administration  or  the  Veterans 
Administration  because  the  backing  of 
the  U.S.  government  for  these  loans  is 
not  a  full  and  imconditional  guarantee 
of  the  principal  and  interest  of  the 
underlying  mortgage  loans.  This 
exclusion  also  is  consistent  with  staff's 
traditional  interpretation  of  section  23A. 

8.  Purchase  of  Assets  (§223.3(dd)) 

The  proposed  nUe  defined  a  purchase 
of  an  asset  as  the  acquisition  of  an  asset 
in  exchange  for  cash  or  any  other 
consideration,  including  an  assumption 
of  liabilities.  The  preamble  to  the 
proposed  rule  indicated  the  Board's 
view  that  merging  an  affiliate  with  and 
into  a  member  bank  generally  would 
constitute  a  purchase  of  assets  by  the 
bank  bt>m  the  affiliate.  Consistent  with 


™12  U.S.C  371c(c)(l)(A)(i)  and  (ii). 

'•  1 2  U.S.C  371c(d)(4)(A)  and  (B). 

"See  12  CFR  201.108(b).  Section  13(8)  of  the 
Federal  Reserve  Act  authorizes  Federal  Reserve 
Banks  to  make  advances  to  member  banks  secured 
by,  among  other  things,  U.S.  government 
obligations  eligible  for  purchase  by  a  Federal 
Reserve  Bank  under  section  14(b)  of  the  Federal 
Reserve  Act.  12  U.S.C.  347.  The  description  of  U.S. 
government  obligations  in  section  14(b)  of  the 
Federal  Reserve  Act  is  virtually  identical  to  the 
description  of  U.S.  government  obligations  in 
section  23A.  See  12  U.S.C  355.    . 
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the  preamble  to  the  proposed  rule,  the 
final  rule  also  provides  that  the  merger 
of  an  affiliate  into  a  member  bank  is  a 
purchase  of  assets  by  the  bank  from  the 
affiliate  if  the  bank  assumes  any 
liabilities  of  an  affiliate  or  pays  any 
-  other  form  of  consideration  in  the 
transaction. 

9.  Securities  (§223.3(ff)) 

Section  23A  defines  "securities"  to 
mean  "stocks,  bonds,  debentures,  notes, 
or  other  similar  obligations.""'  Because 
of  the  ambiguous  nature  of  this 
definition,  the  Board  generally  has 
looked  to  the  Federal  securities  laws  for 
guidance  in  determining  which 
financial  instruments  should  be 
considered  securities  for  purposes  of 
section  23A.  In  light  of  the  similarities 
between  commercial  paper  and 
debentures  and  notes  and  the 
countervailing  fact  that  the  Securities 
Exchange  Act  of  1934  excludes  some 
forms  of  commercial  paper  from  its 
definition  of  security,"^  the  regulation 
clarifies  that  commercial  paper  is  a 
security  for  purposes  of  section  23A.*'^ 

One  commenter  on  the  proposed  rule 
asked  the  Board  to  indicate  whether 
annuities  are  securities  for  purposes  of 
section  23A.  The  Board  would  consider 
anniiities  that  are  securities  for  purposes 
of  the  Federal  securities  laws  to  be 
securities  for  purposes  of  Regulation  W. 

10.  Voting  Securities  (§223.3(ij)) 

Section  23A  uses  both  the  terms 
"voting  shares"  and  "voting  securities." 
To  remove  ambiguity  and  enhance 
regulatory  consistency.  Regulation  W 
replaces  all  statutory  uses  of  the  term 
"voting  shares"  with  the  term  "voting 
securities"  and  defines  "voting 
securities"  to  have  the  same  meaning  as 
"voting  securities"  in  Regulation  Y."^ 

/v.  General  Provisions  of  Section  23 A — 
Subpart  B 

Subpart  B  of  the  regulation  sets  forth 
the  principal  restrictions  of  section  23A, 
including  the  quantitative  limits,  the 
safety  and  soundness  requirement,  the 
collateral  requirement,  and  the 
prohibition  on  the  purchase  of  low- 
quality  assets.  This  subpart  also 
includes  section  23A's  attribution  rule, 
which  provides  that  any  transaction 
with  a  nonaffiliate  will  be  considered  a 
transaction  with  an  affiliate  to  the  extent 
that  the  proceeds  of  the  transaction  are 


•'  12  U.S.C  371c(b)(9). 

"See  15  U.S.C.  78c(a)(10). 

■'As  noted  above  in  pari  I1I.B.4.  of  this  preamble, 
the  Board  considers  a  member  bank's  investment  in 
commercial  paper  issued  by  an  affiliate  to  be  both 
an  investment  in  securities  issued  by  an  affiliate 
and  an  extension  of  credit  to  an  afTiliate. 

"Seel2CFR225.2(q). 


used  for  the  benefit  of,  or  transferred  to, 
that  affiliate.  In  addition,  subpart  B 
incorporates  previous  Board  and  stafi^ 
interpretations  of  these  provisions,  and 
a  few  new  interpretations  of  these 
provisions.  These  interpretations  of  the 
statute  are  discussed  below. 

A.  Quantitative  Limits  (§§223.11  and 
223.12) 

Section  23A(a)(l)  provides  that  a 
member  bank  may  engage  in  a  covered 
transaction  with  an  affiliate  only  if, 
upon  consummation  of  the  proposed 
transaction,  the  aggregate  amount  of  the 
bank's  covered  transactions  (i)  with  any 
single  affiliate  would  not  exceed  10 
percent  of  the  bank's  capital  stock  and 
surplus  and  (ii)  with  all  affiliates  would 
not  exceed  20  percent  of  the  bank's 
capital  stock  and  surplus."*  Sections 
223.11  and  223.12  of  the  regulation  set 
forth  these  quantitative  limits.  The 
quantitative  limits  of  Regulation  W 
(consistent  with  section  23A)  only 
prohibit  a  member  bank  from  engaging 
in  a  new  covered  transaction  if  the  bank 
would  be  in  excess  of  the  10  or  20 
percent  threshold  after  consummation 
of  the  new  transaction.  The  regulation 
(consistent  with  section  23A)  generally 
does  not  require  a  member  bank  to 
unwind  existing  covered  transactions  if 
the  bank  exceeds  the  10  or  20  percent 
limit  because  its  capital  declined  or  a 
preexisting  covered  transaction 
increased  in  value. 

Section  23A(a)(l)(A)  states  that  a 
member  bank  "may  engage  in  a  covered 
transaction  with  an  affiliate  only  if 
*   *   *  in  the  case  of  any  affiliate,"  the 
aggregate  amount  of  covered 
transactions  of  the  bank  would  not 
exceed  10  percent  of  the  capital  stock 
and  surplus  of  the  bank.  The  proposed 
rule  interpreted  this  limitation  to 
prevent  a  member  bank  fit)m  engaging 
in  a  new  covered  transaction  with  an 
affiliate  if  the  aggregate  amount  of 
covered  transactions  between  the  bank 
and  any  affiliate  (not  only  the  particular 
affiliate  with  which  the  bank  proposes 
to  engage  in  the  new  covered 
transaction)  would  be  in  excess  of  10 
percent  of  the  bank's  capital  stock  and 
surplus  after  consummation  of  the  new 
transaction.  Several  commenters  argued 
that  this  reading  of  the  10  percent  limit 
is  inconsistent  with  the  statutory 
language  of  section  23A  and  existing 
bank  practices.  These  commenters  urged 
the  Board  to  interpret  the  10  percent 
limit  to  prohibit  a  bank  from  engaging 
in  a  covered  transaction  with  an  affiliate 
only  when  the  aggregate  amount  of 
covered  transactions  between  the  bank 


and  that  affiliate  would  exceed  10 
percent  of  the  bank's  capital. 

The  Board  believes  that  both  the 
interpretation  of  the  10  percent  limit  set 
forth  in  the  proposed  rule  and  the 
interpretation  advocated  by  commenters 
are  consistent  with  the  statutory 
language.  In  light  of  the  numerous  other 
existing  safeguards  in  sections  23A  and 
23B,  including  in  particular  the  20 
percent  quantitative  limit  and  the 
collateral  requirements,  and  the  other 
supervisory  tools  available  to  the 
Federal  banking  agencies,  the  Board  has 
determined  to  adopt  the  interpretation 
advocated  by  commenters  in  the  final 
Regulation  W.  Notwithstanding  this 
more  liberal  interpretation  of  the  10 
percent  limit,  the  Board  strongly 
encourages  member  banks  with  covered 
transactions  in  excess  of  the  10  percent 
threshold  with  any  affiliate  to  reduce 
those  transactions  before  expanding  the 
scope  or  extent  of  the  bank's 
relationships  with  other  affiliates. 

Another  commenter  asked  the  Board 
to  clarify  in  section  223.11  that 
transactions  between  a  bank  and  a 
financial  subsidiary  of  the  bank  are  not 
subject  to  the  10  percent  limit  of  section 
2  3 A.  Although  proposed  Regulation  W 
made  this  point  in  the  section  of  the 
rule  relating  to  financial  subsidiaries, 
the  Board  agrees  that  clarity  would  be 
enhanced  if  the  final  rule  also  made  this 
point  in  the  section  of  the  rule  that  sets 
forth  the  10  percent  limit.  Accordingly, 
section  223.11  of  the  final  rule  states 
that  transactions  between  a  member 
bank  and  its  financial  subsidiary  are  not 
subject  to  the  10  percent  limit. 

B.  Collateral  Requirements  (§  223.14) 

Section  223.14  of  the  regulation  sets 
forth  the  collateral  requirements 
established  by  section  23A(c)  for  loans 
and  extensions  of  credit  to  an  affiliate, 
and  guarantees,  acceptances,  and  letters 
of  credit  issued  on  behalf  of  an  affiliate 
(collectively,  "credit  transactions").  As 
a  general  matter,  section  23A  requires 
any  credit  transaction  by  a  member  bank 
with  an  affiliate  to  be  secured  with  a 
statutorily  prescribed  amount  of 
collateral.  "The  required  collateral  varies 
from  100  percent  of  the  value  of  the 
credit  extended  (when  the  collateral  is 
a  deposit  account  or  U.S.  government 
obligations)  to  130  percent  of  the  credit 
extended  (when  the  collateral  is  stock, 
leases,  or  certain  other  "real  or  personal 
property")."* 

1 .  Deposit  Account  Collateral 
(§223.14(b)(W)(D)) 

Under  section  23A.  a  member  bank 
may  satisfy  the  collateral  requirements 


•»12U.S.C371c(aMl). 


"  12  U.S.C  371c(cMl). 
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of  the  statute  by  seciuing  a  credit 
transaction  with  an  affiliate  with  a 
"segregated,  earmarked  deposit 
accoimt"  maintained  with  the  bank  in 
an  amount  equal  to  100  percent  of  the 
credit  extended."^  The  proposed 
regulation  clarified  that,  to  satisfy  the 
statute's  "segregated,  earmarked" 
requirement,  the  account  must  exist  for 
the  sole  purpose  of  securing  the  credit 
extended  and  be  so  identified. 

Numerous  commenters  asked  the 
Board  to  remove  this  regulatory  gloss 
and  explicitly  state  that  banks  may 
satisfy  the  collateral  requirements  of 
section  23A  by  (i)  using  a  single  deposit 
account  to  collateralize  one  or  more 
covered  transactions  with  one  or  more 
affiliates  or  (ii)  entering  into  a  cross- 
collateralization  agreement  with  one  or 
more  affiliates  ujider  which  all  of  such 
affiliates'  deposit  accounts  are  pledged 
as  collateral  for  all  of  such  affiliates' 
credit  transactions  with  the  bank. 
According  to  these  commenters,  such 
collateral  arrangements  are  a  common, 
$afe,  and  efficient  means  of  satisfying 
the  letter  and  spirit  of  the  collateral 
requirements  of  section  23A. 

'The  Board  has  analyzed  the  claims  of 
these  commenters  and  has  decided  not 
to  require  a  member  bank  accepting 
deposit  account  collateral  to  establish  a 
separate  segregated,  earmarked  deposit 
account  to  secure  each  covered 
transaction  with  an  affiliate.  The  Board 
recognizes  that  such  a  strict  reading  of 
I     the  "segregated,  earmarked" 
requirement  is  not  required  by  the 
statute  and  would  impose  a  substantial 
compliance  burden  on  member  banks 
that  engage  in  a  significant  niunber  of 
covered  transactions  with  affiliates. 
Moreover,  in  some  circiunstances,  using 
an  omnibus  deposit  accoimt  for 
midtiple  affiliates  and  multiple  covered 
transactions  may  have  prudential 
advantages  for  the  member  bank  as 
compared  to  using  separate  deposit 
accounts  for  each  outstanding  covered 
transaction. 

Although  the  final  rule  does  not 
include  the  proposed  regulatory  gloss, 
the  Board  expects  that  member  banks 
that  secure  covered  transactions  with 
omnibus  deposit  accounts  will  take 
j     steps  to  ensure  that  such  accoimts  fully 
secure  the  relevant  covered  transactions. 
Such  steps  might  include  substantial 
overcollateralization  or  the  use  of 
subaccounts  or  other  recordkeeping 
devices  to  match  deposits  with  covered 
transactions.  In  addition,  as  required  by 
the  final  rule,  to  obtain  full  credit  for 
any  deposit  accounts  taken  as  section 
23A  collateral,  member  banks  must 
ensure  that  they  have  a  perfected,  first 


priority  security  interest  in  the 
accoimts. 

Several  commenters  asked  the  Board 
to  replace  the  "segregated,  earmarked" 
requirement  for  deposit  accounts  with  a 
requirement  that  banks  have  a  perfected, 
first  priority  security  interest  in  the 
accounts.  These  commenters  explained 
that,  although  the  "segregated, 
earmarked"  requirement  made  sense 
before  the  adoption  of  revised  Article  9 
of  the  Uniform  Commercial  Code,  the 
revised  Article  9  has  rendered 
segregation  and  earmarking  of  a  deposit 
account  legally  irrelevant  to  ensuring 
that  a  bank  has  a  perfected,  first  priority 
security  interest  in  the  account.  Despite 
the  revisions  to  Article  9,  the  final  rule 
maintains  the  "segregated,  earmarked" 
requirement  because  it  is  required  by 
the  plain  language  of  section  23A  and 
because  segregating  and  earmarking 
deposit  account  collateral  is  a  prudent 
practice  even  under  revised  Article  9. 

2.  Ineligible  Collateral  (§  223.14(c)) 

The  purpose  of  section  23A's 
collateral  requirements  is  to  ensure  that 
member  banks  that  engage  in  credit 
transactions  with  affiliates  have  legal 
recourse,  in  the  event  of  affiliate  default, 
to  tangible  assets  with  a  value  at  least 
equal  to  the  amount  of  the  credit 
extended.  The  statute  recognizes  that 
certain  types  of  assets  are  not 
appropriate  to  serve  as  collateral  for 
credit  transactions  with  an  affiliate.  In 
particular,  the  statute  provides  that  low- 
quality  assets  and  securities  issued  by 
an  affiliate  are  not  eligible  collateral  for 
such  covered  transactions."" 

The  proposed  rule  provided  that 
intangible  assets  (as  defined  by 
generally  accepted  accounting 
principles  ("GAAP")),  including 
servicing  assets,  are  not  acceptable 
collateral  to  secure  credit  transactions 
with  an  affiliate.  Several  commenters 
supported  the  proposed  rule's 
categorical  exclusion  of  intangible 
assets.  A  larger  number  of  commenters 
argued,  however,  that  banks  should  be 
permitted  to  use  certain  intangible 
assets  as  section  23A  collateral,  in 
particular  assets,  such  as  servicing 
assets  and  purchased  credit  card 
relationships,  that  count  as  capital 
under  the  Board's  capital  adequacy 
guidelines. 

The  final  rule  retains  the  categorical 
exclusion  of  intangible  assets."^  In  the 


•'  12  U.S.C.  371c(c)(l)(A)(iv). 


••12  U.S.C.  371c(c)(3).and  (4) 
*^The  final  rule,  however,  does  not  define 
intangible  assets  by  reference  to  GAAP.  Upon 
further  review,  the  Board  has  determined  that  the 
GAAP  definition  of  intangible  asset  may  be 
underinclusive  for  section  23A  purposes.  If  a 
member  bank  has  doubts  as  to  whether  a  particular 


Board's  view,  intangible  assets  are 
particularly  hard  to  value,  and  a 
member  bank  may  have  significant 
difficulty  in  collecting  and  selling  such 
assets  in  a  reasonable  period  of  time. 
The  Board  believes  that  these  reasons 
justify  the  exclusion  of  intangible  assets 
from  the  types  of  collateral  eUgible  to 
satisfy  the  requirements  of  section  23A, 
The  Board  notes  that  the  identifiable 
intangible  assets  that  are  not  deducted 
from  capital  under  the  capital  adequacy 
guidelines  (namely,  servicing  assets  and 
purchased  credit  card  relationships)  are 
limited  quantitatively  in  the  extent  to 
which  they  count  as  capital.^  The 
Board  is  willing  to  consider  requests,  on 
a  case-by-case  basis,  to  permit  particular 
types  of  intangible  assets  to  serve  as 
section  23A  collateral,  and  has  amended 
the  proposed  rule  to  allow  for  such  ad 
hoc  exceptions  to  the  categorical 
exclusion. 

In  addition,  the  proposed  rule 
provided  that  guarantees  and  letters  of 
credit  are  not  eligible  collateral  for 
section  23A  piuposes.  Several 
commenters  argued  that  the  rule  should 
permit  banks  to  satisfy  the  collateral 
requirements  of  section  23A  with  letters 
of  credit.  These  commenters  stated  that 
letters  of  credit  are  less  likely  to 
fluctuate  in  value  than  many  other  types 
of  eligible  section  23A  collateral, 
represent  senior  claims  on  banks,  are 
not  subject  to  an  automatic  stay  in 
bankruptcy,  involve  lower 
administrative  costs  than  most  other 
types  of  collateral,  convey  an  immediate 
right  to  cash  rather  than  a  possibly 
illiquid  piece  of  collateral,  and  are 
recognized  under  the  net  capital  rule  of 
the  Securities  and  Exchange 
Commission  ("SEC").  Other 
commenters  argued  that  banks  should 
be  allowed  to  use  guarantees  to  comply 
with  section  23A's  collateral 
requirements.  These  commenters  noted 
that  the  Board's  capital  adequacy 
guidelines  recognize  the  value  of 
guarantees  as  a  credit  risk  mitigation 
device. 

The  final  rule  continues  to  provide 
that  guarantees  and  letters  of  credit  are 
not  acceptable  section  23A  coUateral.^^ 
Letters  of  credit  and  guarantees  are  not 
balance  sheet  assets  under  GAAP  and, 
accordingly,  would  not  constitute  "real 
or  personal  property"  under  section 


asset  is  an  intangible  asset,  the  bank  should  consult 
with  Board  staff. 

«'Seel2CFRpart  225.  appendix  A.  §II.B.l.d-e. 

"■  The  final  rule  also  provides  that  instruments 
"similar"  to  guarantees  and  letters  of  credit  are 
ineligible  collateral.  For  example,  in  the  Board's 
view,  a  member  bank  cannot  satisfy  section  23A's 
collateral  requirements  by  purchasing  credit 
protection  in  the  form  of  a  credit  default  swap 
referencing  the  affiliate's  obligation. 


76574        Federal  Register /Vol.  67,  No.  239 /Thursday.  December  12,  2002 /Rules  and  Regulations 


23A.  Moreover,  section  23A(c)  requires 
that  credit  transactions  with  an  affiliate 
be  "secured"  by  collateral.  A  credit 
transaction  between  a  member  bank  and 
an  affiliate  supported  only  by  a 
guarantee  or  letter  of  credit  from  a  third 
party  would  not  appear  to  meet  the 
statutory  requirement  that  the  credit 
transaction  be  secured  by  collateral.  Of 
course,  the  Board  could  grant  an 
exemption  that  would  permit  guarantees 
or  letters  of  credit  to  count  as  collateral 
or  to  serve  as  a  replacement  for 
collateral.  The  Board  has  decided  not  to 
do  so  at  this  time  because  guarantees 
and  letters  of  credit  often  are  subject  to 
material  adverse  change  clauses  and 
other  covenants  that  allow  the  issuer  of 
the  guarantee  or  letter  of  credit  to  deny 
coverage.  Moreover,  in  the  Board's  view, 
there  is  a  particularly  significant  risk, 
highlighted  by  recent  events,  that  a 
member  bank  may  have  difficulty 
collecting  on  a  guarantee  or  letter  of 
credit  provided  by  a  nonaffiliate  on 
behalf  of  an  affiliate  of  the  bank. 

As  noted  above,  section  23A  prohibits 
a  member  bank  from  accepting 
securities  issued  by  an  affiliate  as 
collateral  for  an  extension  of  credit  to  an 
affiliate.  The  proposed  rule  clarified  that 
securities  issued  by  the  member  bank 
itself  also  are  not  eligible  collateral  to 
secure  a  credit  transaction  with  an 
affiliate.  Most  commenters  supported 
the  exclusion  of  bank-issued  equity 
securities  but  urged  the  Board  to  permit 
banks  to  take  their  own  debt  securities 
as  section  23A  collateral.  These 
commenters  pointed  out  that  bank 
deposits  (another  form  of  bank  liability) 
count  as  a  preferred  form  of  collateral 
under  section  23A  and  that  selling  or 
retiring  bank-issued  debt  securities 
would  provide  real  benefit  to  the  bank 
upon  foreclosure. 

The  Board  has  determined  to  modify 
the  proposed  rule  to  address  these 
comments.  Under  the  final  rule,  equity 
securities  issued  by  the  lending  member 
bank,  and  debt  securities  issued  by  the 
lending  member  bank  that  coimt  as 
regulatory  capital  of  the  bank,  are  not 
eligible  collateral  under  section  23A.  If 
a  member  bank  were  forced  to  foreclose 
on  a  credit  transaction  with  an  affiliate 
secured  by  such  securities,  the  bank 
may  be  unwilling  to  liquidate  the 
collateral  promptly  to  recover  on  the 
credit  transaction  because  the  sale  might 
depress  the  price  of  the  bank's 
outstanding  securities  or  result  in  a 
change  in  control  of  the  bank.  In 
addition,  to  the  extent  that  a  member 
bank  is  unable  or  unwilling  to  sell  such 
securities  acquired  through  foreclosure, 
the  transaction  would  likely  result  in  a 
reduction  in  the  bank's  capital,  thereby 


offsetting  any  potential  benefit  provided 
by  the  collateral. 

3.  Perfection  and  Priority  (§  223.14(d)) 

To  ensure  that  a  member  bank  has 
good  access  to  the  assets  serving  as 
collateral  for  its  credit  transactions  with 
affiliates,  the  final  regulation  provides 
(as  did  the  proposed  rule)  that  a  member 
bank's  security  interest  in  any  collateral 
required  by  section  23A  must  be 
perfected  in  accordance  with  applicable 
law.  This  requirement  is  consistent  with 
court  decisions  on  the  issue  ^^  and 
ensures  that  the  member  bank  has  the 
legal  right  to  realize  on  the  collateral  in 
case  of  default,  including  a  default 
resulting  from  the  affiliate's  insolvency 
or  liquidation.  Commenters  supported 
this  provision. 

For  similar  reasons,  the  final  rule 
requires  (as  did  the  proposed  rule)  that 
a  member  bank  either  obtain  a  first 
priority  security  interest  in  the  required 
collateral  or  deduct  from  the  amount  of 
collateral  obtained  by  the  bank  the 
lesser  of  (i)  the  amount  of  any  security 
interests  in  the  collateral  that  are  senior 
to  that  obtained  by  the  bank  or  (ii)  the 
amount  of  any  credits  secured  by  the 
collateral  that  are  senior  to  that  of  the 
bank.  For  example,  if  a  member  bank 
lends  $100  to  an  affiliate  and  takes  as 
collateral  a  second  lien  on  a  parcel  of 
real  estate  worth  $200,  the  arrangement 
would  only  satisfy  the  collateral 
requirements  of  section  23A  if  the 
affiliate  owed  the  holder  of  the  first  lien 
$70  or  less  (a  credit  transaction  secured 
by  real  estate  must  be  secured  at  130 
percent  of  the  amount  of  the 
transaction).  Ck)mmenters  also 
supported  this  provision.  At  the  request 
of  a  commenter,  the  final  rule  includes 
an  example  of  how  to  compute  the 
section  23  A  collateral  value  of  a  jimior 
lien. 

4.  Unused  Portion  of  an  Extension  of 
Credit  (3223.14(f)(2)) 

Section  23A  requires  that  the 
"amount"  of  an  extension  of  credit  be 
secured  by  the  statutorily  prescribed 
levels  of  collateral.  Board  staff 
traditionally  has  advised  that  a  member 
bank  that  provides  a  line  of  credit  to  an 
affiliate  must  secure  the  full  amount  of 
the  line  of  credit  throughout  the  life  of 
the  credit.  That  is,  staff  has  not  viewed 
section  23A  as  permitting  a  member 
bank  to  satisfy  the  collateral 
requirements  of  the  statute  by  securing 
only  the  portion  of  a  credit  line  that  has 
been  drawn  down  by  the  affiliate.  In  an 
acknowledgment  that  this  treatment 
may  be  too  strict  for  some  lines  of 


credit,  the  proposed  rule  provided  that 
the  collateral  requirements  of  section 
23 A  would  not  apply  to  the  unused 
portion  of  an  extension  of  credit  to  an 
affiliate  so  long  as  the  member  bank 
does  not  have  any  legal  obligation  to 
advance  additional  funds  under  the 
credit  facility  until  the  affiliate  has 
posted  the  amount  of  collateral  required 
by  the  statute  with  respect  to  the  entire 
used  portion  of  the  extension  of  credit.'^ 
In  such  credit  arrangements,  securing 
the  unused  portion  of  the  credit  line  is 
unnecessary  from  a  safety  and 
soundness  perspective  because  the 
affiliate  cannot  require  the  member  bank 
to  advance  additional  funds  without 
posting  the  additional  collateral 
required  by  section  23A. 

Numerous  commenters  endorsed  this 
provision  of  the  proposed  rule,  and  the 
final  rule  maintains  the  provision.**  The 
Board  notes  that,  if  a  member  bank 
voluntarily  advances  additional  funds 
under  such  a  credit  arrangement 
without  obtaining  the  additional 
collateral  required  under  section  23A  to 
secure  the  entire  used  amount  (despite 
its  lack  of  legal  obligation  to  make  such 
an  advance),  the  Board  would  view  this 
action  as  a  violation  of  the  collateral 
requirements  of  the  statute. 

5.  Purchasing  Affiliate  Debt  Securities  in 
the  Secondary  Market  (§  223.14(f)(3)) 

As  described  above,  the  rule  treats  a 
member  bank's  investment  in  the  debt 
securities  of  an  affiliate  as  an  extension 
of  credit  by  the  bank  to  the  affiliate  that 
is  subject  to  section  23A's  collateral 
requirements:  In  the  preamble  to  the 
proposed  rule,  the  Board  sought 
comment  on  whether  the  rule  should 
permit  member  banks  in  certain 
circumstances  to  pinchase  debt 
securities  issued  by  an  affiliate  without 
satisfying  the  collateral  requirements  of 
section  23A.  In  particular,  the  Board 
invited  comment  on  whether  it  should 
require  section  23A  collateralization  in 
circumstances  where  a  member  bank 
purchases  an  affiliate's  debt  securities 
(i)  from  a  third  party  in  a  bona  fide 
secondary  market  transaction  or  (ii) 
pursuant  to  a  registered  public  offering 
document  or  a  private  placement 
memorandum  in  an  offering  in  which 
the  affiliate  receives  significant 
participation  from  third  parties.  A  large 
number  of  commenters  expressed 


«  See  Filzpalrick  v.  FDIC.  765  F.2d  569  (6lh  Cir. 
1985). 


0^  This  pro|x>sed  treatment  would  not  apply  to 
guarantees,  acceptances,  and  letters  of  credit  issued 
on  behalf  of  an  afTiliate.  which  must  be  fully 
collateralized  at  inception. 

^The  final  rule  uses  the  terms  "used"  and 
"unused"  in  place  of  the  proposed  rule's  "drawn" 
and  "undrawn"  to  conform  to  more  standard 
regulatory  usage.  See,  e.g..  Schedule  RC-L  to  the 
bank  Call  Report. 
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support  for  the  first  of  the  proposed 
exemptions;  only  a  few  commenters 
advocated  for  (and  one  commenter 
criticized)  the  second  proposed 
exemption. 

The  Board  has  decided  to  adopt  the 
first  of  the  two  exemptions  described 
above.  When  a  member  bank  buys  an 
affiliate's  debt  securities  in  a,bona  fide 
secondary  market  transaction,  the  risk 
that  the  purchase  is  designed  to  shore 
up  an  ailing  affiliate  is  reduced. 
Moreover,  any  purchase  of  affiliate  debt 
securities  that  qualifies  for  this 
exemption  would  remain  subject  to  the 
quantitative  limits  of  section  23A  and 
the  market  terms  requirement  of  section 
23B.  In  analyzing  a  member  bank's  good 
faith  under  this  exemption,  the  Board 
would  expect  examiners  to  look  at  the 
time  elapsed  between  the  original 
issuance  of  the  affiliate's  debt  securities 
and  the  bank's  purchase,  the  existence 
of  any  relevant  agreements  or 
relationships  between  the  bank  and  the 
third  party  seller  of  the  affiliate's  debt 
securities,  any  history  of  bank  financing 
of  the  affiliate,  and  any  other  relevant 
information. 

C.  Prohibition  on  the  Purchase  of  Low- 
Quality  Assets  (§  223.15) 

Section  223.15  of  the  regulation 
restates  the  statute's  general  prohibition 
on  the  purchase  by  a  member  bank  of 
low-quality  assets  from  an  affiliate.^^ 
Several  commenters  on  the  proposed 
rule  argued  that  the  Board  should 
exempt  a  bank's  purchase  of  low-quality 
assets  from  an  insured  sister  bank. 
These  commenters  stated  that  the  cross- 
guarantee  provisions  in  section  5(e)  of 
the  FDI  Act  eradicate  any  concern  about 
low-quality  asset  transactions  between 
sister  banks. ^ 

The  Board  has  consulted  with  the 
other  Federal  banking  agencies  on  this 
matter  and  has  determined  not  to  grant 
the  requested  exemption  for  several 
reasons.  First,  when  Congress  added  the 
sister-bank  exemption  to  section  23A  in 
1982,  it  specifically  and  affirmatively 
left  sister  banks  subject  to  the 
prohibition  on  the  purchase  of  low- 
quality  assets."^  When  Congress  added 
die  cross-guarantee  provisions  to  the 
FDI  Act  in  1989,  it  did  not  amend  the 
sister-bank  exemption  in  section  23A  to 
permit  a  member  bank  to  buy  low- 
quality  assets  from  a  sister  bank.  In  light 
of  such  evidence  of  Congressional 
intent,  the  Board  should  not  exempt  a 
member  bank's  purchase  of  low-quality 


assets  from  a  sister  bank  in  the  absence 
of  compelling  evidence  that  the 
exemption  would  be  in  the  public 
interest. 

The  Board  does  not  believe  that  such 
compelling  evidence  exists. 
Importantly,  the  FDI  Act's  cross- 
guarantee  provisions  would  only  assist 
the  FDIC  to  recoup  losses  in  the  event 
of  the  failiue  of  a  sister  bank,  and  would 
not  ensure  that  sister  banks  continue  to 
operate  in  a  safe  and  sound  manner  as 
going  concerns.  Moreover,  the  FDI  Act's 
cross-guarantee  provisions  would  not 
apply  to  all  sets  of  section  23 A  sister 
banks.  For  example,  the  cross-guarantee 
provisions  would  not  apply  to  section 
23A  sister  banks  if  the  sister  banks  were 
not  subsidiaries  of  a  BHC  or  a  thrift 
holding  company.^*  Finally,  the  cross- 
guarantee  provisions  would  not  prevent 
sister  banks  from  using  the  requested 
exemption  to  transfer  low-quality  assets 
back  and  forth  among  themselves  to 
escape  examination. 

The  proposed  rule  provided  an 
exception,  based  on  a  long-standing  staff 
interpretation,  to  the  general  prohibition 
on  purchasing  low-quality  assets  fi*om 
an  affiliate.^  The  exception  allowed  a 
member  bank  that  purchased  a  loan 
participation  from  an  affiliate  to  renew 
its  participation  in  the  loan,  or  provide 
additional  funding  under  the  existing 
participation,  even  if  the  imderlyi  ig 
loan  had  become  a  low-quality  asset,  so 
long  as  certain  criteria  were  met.  The 
proposed  rule  provided  this  exception 
because  these  renewals  or  additional 
credit  extensions  may  enable  both  the 
affiliate  and  the  participating  member 
bank  to  avoid  or  minimize  potential 
losses.  It  would  be  inconsistent  with  the 
purposes  of  section  23A  to  bar  a 
member  bank  from  using  soimd  banking 
judgment  to  take  the  necessary  steps 
(consistent  with  the  criteria  established 
in  the  rule)  to  protect  itself  fiom  harm 
in  such  a  situation. 

Under  the  proposed  rule,  the 
exception  was  available  only  if  the 
underlying  loan  was  not  a  low-quality 
asset  at  the  time  the  member  bank 
purchased  its  participation  and  the 
proposed  transaction  would  not 
increase  the  member  bank's 
proportional  share  of  the  credit  facility. 
The  member  bank  also  had  to  obtain  the 
prior  approval  of  its  board  of  directors 
for  the  transaction  and  provide  its 
appropriate  Federal  banking  agency 
with  20  days'  prior  notice  of  the 
transaction. 


■»  12  U.S.C.  371c(a)(3).  Section  23A  does  not 
prohibit  an  affiliate  from  donating  a  low-quality 
asset  to  a  member  bank,  so  long  as  the  bank 
provides  no  consideration  for  the  asset. 

"See  12  U.S.C.  1815(e). 

"See  12  U.S.C  371c(dMl). 


"•See  12  U.S.C.  1813(w),  1815(e)(1)  and  (9),  and 
1841(c)(2). 

^See  Letter  dated  Aug.  10. 1984,  from  Michael 
Bradfield,  General  Counsel  of  the  Board,  to  Margie 
Goris. 


Commenters  expressed  support  for 
preserving  this  exemption  in  Regulation 
W  but  asked  the  Board  to  soften  three 
of  the  conditions  to  the  exemption. 
Several  commenters  argued  for  the 
removal  of  the  "no  increase  in  the 
bank's  share"  requirement  on  the 
groimd  that  lead  banks  involved  in  a 
credit  restructuring  often  are  required  to 
repurchase  participations  previously 
sold  to  smaller  banks,  thereby 
increasing  their  proportionate  share  of 
the  problem  credit.  Another  commenter 
'  recommended  that  banks  be  allowed  to 
increase  their  share  of  a  problem  credit 
by  5-10  percent. 

(Commenters  also  criticized  the  board 
of  directors'  approval  requirement  on 
the  grounds  that  it  is  time  consuming 
and  that  renewals  of  problem  credits  are 
not  sufficiently  important  to  require 
board-level  attention  in  most  cases. 
Commenters  offered  several  alternatives, 
including  approval  by  an  executive 
committee  of  the  bank's  board  of 
directors,  approval  by  senior  bank 
management,  approval  under  the  bank's 
normal  approval  process  for 
restructuring  problem  credits,  and 
approval  by  bank  management  under 
policies  adopted  by  the  bank's  board  of 
directors. 

Moreover,  commenters  expressed 
significant  opposition  to  the  20  days' 
prior  notice  requirement.  They  asked 
the  Board  to  remove  the  requirement  or 
replace  it  with  an  after-the-fact  notice 
requirement.  According  to  these 
commenters,  speed  is  often  of  the 
essence  in  workout  situations,  and  there 
is  no  evidence  that  this  exemption  has 
been  abused  by  banks  in  the  nearly 
twenty  years  that  it  has  been  available. 

Under  proposed  Regulation  W,  this 
restructuring  exemption  only  applied 
when  a  member  bank  renewed  a 
participation  in  a  loan  originated  by  an 
affiliated  depository  institution.  Some 
commenters  expressed  a  view  that  the 
exemption  should  be  expanded  to 
permit  a  bank  to  renew  a  participation 
in  a  loan  originated  by  any  affiliate  (not 
just  an  affiliated  depository  institution). 
According  to  these  commenters,  such  an 
expansion  of  the  exemption  would 
enhance  a  bank's  ability  to  protect  itself 
from  troubled  borrowers  by 
restructuring  loans. 

In  response  to  these  comments,  the 
Board  has  decided  to  revise  the  rule  in 
several  respects.  First,  the  final  rule 
contains  a  20  days'  post-consummation 
notice  requirement  in  replacement  of 
the  proposed  rule's  20  days'  prior  notice 
requirement.  Second,  the  final  rule 
permits  a  member  bank  to  increase  its 
proportionate  share  in  a  restructxired 
loan  by  5  percent  (or  by  a  higher 
percentage  with  the  prior  approval  of 
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the  bank's  appropriate  Federal  banking 
agency).  Third,  the  final  rule  expands 
the  scope  of  the  exemption  to  include 
renewals  of  participations  in  loans 
originated  by  any  affiliate  of  the  member 
htmk  (not  just  affiliated  depository 
institutions).  Fourth,  the  final  rule 
softens  the  board  of  directors'  prior 
approval  requirement  as  follows.  For 
renewals  of  loans  originated  by  a 
nondepository  affiliate  of  the  member 
bank,  the  renewals  must  be  approved, 
consistent  with  current  practice,  by  the 
entire  board  of  directors  of  the  bank.  For 
renewals  of  loans  originated  by 
depository  institution  affiliates  of  the 
member  bank,  however,  the  rule 
provides  several  different  ways  to 
comply  with  the  requirement.  The 
member  bank  may  obtain  the  prior 
approval  of  the  entire  board  of  directors, 
of  an  executive  committee  of  the  board 
of  directors,  or  of  selected  senior 
management  officials  (so  long  as,  in  the 
case  of  approvals  by  management 
officials,  the  board  of  directors  of  the 
member  bank  establishes  policies  and 
procedures  for  such  renewals,  any 
approvals  by  bank  management  are 
consistent  with  such  policies  and 
procedures,  and  the  board  of  directors 
periodically  reviews  the  policies  and 
procedures  and  any  approvals  by 
management).  The  Board  believes  that 
the  conditions  to  the  exemption 
contained  in  the  final  rule  should  be 
sufficient  to  ensure  that  any  exempted 
problem  loan  restructurings  do  not  pose 
a  safety  and  soundness  risk  to  the 
member  bank. 

D.  Attribution  Rule  (§  223.16) 

Section  23A  provides  that  any 
transaction  between  a  member  bank  and 
any  person  is  deemed  to  be  a  transaction 
with  an  affiliate  to  the  extent  that  the 
proceeds  of  the  transaction  are  used  for 
the  benefit  of,  or  transferred  to.  that 
affiliate.  "^  For  example,  a  member 
bank's  loan  to  a  customer  for  the 
purpose  of  purchasing  securities  from 
the  inventory  of  a  broker-dealer  affiliate 
of  the  bank  would  be  a  covered 
transaction  under  section  23A.  This 
"attribution  rule"  was  included  in 
section  23A  to  prevent  a  member  bank 
from  evading  the  restrictions  in  the 
section  by  using  intermediaries  and  to 
limit  the  exposure  that  a  member  bank 
has  to  customers  of  affiliates  of  the 
bank.  The  proposed  regulation  restated 
this  provision  and  provided  several 
exemptions  from  the  attribution  rule. 

1.  In  General 

Commenters  offered  a  few  general 
suggestions  on  the  scope  of  section 


23A's  attribution  rule.  Several 
commenters  recommended  that  the 
Board  include  a  "bona  fide,  ordinary 
course  transactions"  exemption  to  the 
attribution  rule,  similar  to  the 
exemption  that  the  Board  adopted  in 
Regulation  O.'"^  In  addition,  a  number 
of  commenters  contended  that  the 
attribution  rule  should  not  apply  to 
transactions  where  the  bank  does  not 
know,  or  have  reason  to  know,  that  the 
proceeds  are  transferred  to  or  used  for 
the  benefit  of  an  affiliate.  Some  of  these 
commenters  argued  that  the  purpose  of 
the  attribution  rule  is  to  prevent  sham 
transactions,  not  to  prevent  an  affiliate 
&t)m  receiving  unintended  or  accidental 
benefits  from  bank  action.  A  few 
commenters  even  asked  the  Board  to 
remove  all  the  particular  exemptions 
from  the  attribution  rule  included  in 
Regulation  W  because,  in  the  view  of 
these  commenters,  the  exemptions 
create  the  negative  implication  that  all 
other  transactions  with  third  parties  in 
which  money  flows  to  an  affiliate  are 
covered. 

The  Board  has  decided  not  to  include 
any  such  general  exemptions  from  the 
scope  of  the  attribution  rule  in  final 
Regulation  W.  The  Board  considers  an 
exemption  for  transactions  where  the 
member  bank  does  not  know,  or  have 
reason  to  know,  that  the  proceeds  will 
flow  to  an  affiliate  as  too  broad  in  light 
of  the  important  place  of  section  23A  in 
the  bank  regulatory  framework.  The 
Board  is  not  willing  to  make  the 
applicability  of  the  attribution  rule 
contingent  in  all  cases  on  subjective 
factors  such  as  a  member  bank's 
knowledge  of  the  purpose  of  a 
transaction  or  on  such  ambiguous, 
though  objective,  factors  such  as  a 
member  bank's  reason  to  know  of  the 
purpose  of  a  transaction. 

The  Board  also  does  not  believe  that 
a  Regulation  O-like  exemption,  for 
transactions  by  a  member  bank  with  a 
third  party  the-proceeds  of  which  are 
used  by  the  third  party  in  a  bona  fide 
transaction  to  acquire  goods  or  services 
bom  an  affiliate  of  the  member  bank, 
would  be  appropriate  in  the  context  of 
section  23A.  Regulation  O's  exemption 
meshes  well  into  that  rule's  underlying 
statutory  scheme  because  sections  22(g) 
and  22(h)  of  the  Federal  Reserve  Act  do 
not  generally  cover  asset  purchases  from 
an  insider;  section  2 3 A,  on  the  other 
hand,  generally  does  restrict  asset 
purchases  from  an  affiliate.  Moreover, 
Regulation  O's  exemption  reflects  an 
underlying  policy  concern  not  to 
discourage  qualified  business  owners 
from  serving  as  management  officials  of 


banks.  This  sort  of  concern  is  not 
present  in  the  section  23A  context. 

2.  Agency  and  Riskless  Principal 
Tmnsactions  (§  223.16(b)  and  (c)(l-2)) 

Concurrently  with  proposed 
Regulation  W,  the  Board  issued  a  final 
interpretation  that  exempted  from 
section  23A  a  loan  from  a  member  bank 
to  a  nonaffiliate  who  uses  the  loan 
proceeds  to  purchase  securities  from  a 
broker-dealer  affiliate  of  the  bank  acting 
exclusively  as  a  riskless  principal. ^°^ 
Proposed  Regulation  W  also  included 
this  exemption  and  sought  additional 
public  comment  on  its  terms.  Numerous 
commenters  recommended  extending 
the  riskless  principal  exemption  to 
include  assets  other  than  securities  and 
selling  affiliates  other  than  broker- 
dealers.  These  commenters  did  not 
provide  specific  information  to  the 
Board  about  other  asset  classes  that  are 
routinely  purchased  and  sold  on  a 
riskless  principal  basis.  In  light  of  this 
absence  of  evidence,  the  Board  declines 
at  this  time  to  expand  the  riskless 
principal  exemption  to  include  other 
assets  or  other  affiliates. 

Unlike  the  final  interpretation  and 
proposed  Regulation  W,  final  Regulation 
W  contains  a  definition  of  "acting 
exclusively  as  a  riskless  principal."  The 
definition  generally  tracks  language  in 
Regulation  Y  and  provides  that,  for 
purposes  of  Regulation  W,  a  company 
acts  exclusively  as  a  riskless  principal  if 
the  company,  after  receiving  an  order  to 
buy  (or  sell)  a  security  from  a  customer, 
purchases  (or  sells)  the  security  in  a 
secondary  market  transaction  for  its 
own  account  to  offset  a 
contemporaneous  sale  to  (or  purchase 
from)  the  customer. '"^ 

Several  commenters  stated  that 
Regulation  W  should  clarify  that  a  loan 
from  a  bank  to  a  nonaffiliate  who  uses 
the  loan  proceeds  to  purchase  assets 
through  an  affiliate  of  the  bank  acting 
solely  as  an  agent  is  not  subject  to  the 
attribution  rule.  Conciurently  with  the 
issuance  of  proposed  Regulation  W,  the 
Board  issued  a  final  interpretation  of 
section  23A  confirming,  with  some 
conditions,  this  view.**^  The  Board  has 
decided  to  include  this  interpretation 
within  the  text  of  Regulation  W  to 
advance  the  goal  of  making  the 
regulation  a  single,  comprehensive 
source  for  the  Board's  views  on  sections 
23A  and  23B. 

The  final  rule  clarifies  one  of  the 
conditions  to  both  the  agency  and 
riskless  principal  exemptions.  Under 
the  final  interpretations  adopted  in  May 


•">  12  U.S.C  371c(a)(2). 


«»•  See  12  CTR  215.3(0. 


«»66  FR  24226.  May  11.  2001. 
>°3Se«>  12  CFR  22S.28(b)(7)(ii). 
>o«66  FR  24226,  May  11.  2001. 
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2001,  neither  of  these  exemptions  was 
available  to  a  member  bank  if  the  asset 
purchased  by  the  nonaffiliate  was  sold 
"out  of  the  inventory  of  any  affiliate  of 
the  bank.  The  Board  is  concerned  that 
users  of  the  regulation  may  read  the 
"out  of.the  inventory"  language  so 
narrowly  as  to  allow  a  member  bank  to 
use  these  exemptiohs  in  situations 
where  the  asset  purchased  by  the 
nonaffiliate  was  sold  as  principal  by  an 
affiliate  of  the  bank  that  did  not  have  an 
inventory  of  the  sold  asset.  Whether  the 
selling  affiliate  has  accumulated  an 
inventory  of  the  asset  sold  to  the 
nonaffiliate  is  not  important  irom 
section  23A's  perspective:  what  matters 
is  whether  the  asset  purchased  by  the 
nonaffiliate  was  sold  as  principal  by  an 
affiliate  of  the  member  bank.  The  final 
rule  replaces  the  "out  of  the  inventory" 
sttodard  urith  an  "as  principal" 
standard  to  remove  this  ambiguity. 
Accordingly,  under  the  final  rule,  these 
two  exemptions  are  not  available  if  the 
asset  purchased  by  the  nonaffiliate  was 
sold  as  principal  (other  than  as  riskless 
principal)  by  an  affiliate  of  the  member 
bank. 

3.  Preexisting  Lines  of  Credit 

(§  223.16(c)(3)) 

Concurrently  with  proposed 
Regulation  W,  the  Board  issued  a  final 
interpretation  that  exempted  ftt)m 
section  23A  an  extension  of  credit  by  a 
member  bank  to  a  nonaffiliate  who  uses 
the  credit  to  purchase  securities 
underwritten  by  or  otherwise  sold  as 
principal  by  a  broker-dealer  affiliate  of 
the  bank,  if  the  extension  of  credit  is 
made  pursuant  to  a  preexisting  line  of 
credit  not  entered  into  in  contemplation 
of  transactions  with  an  affiliate  of  the 
bank.'°5  Proposed  Regulation  W  also 
included  this  exemption  and  sought 
additional  public  comment  on  its  terms. 
Commenters  requested  that  the  Board 
expand  the  exemption  to  cover 
purchases  of  any  asset  bom.  any  affiliate. 
In  the  view  of  these  commenters,  an 
extension  of  credit  pursuant  to  a  general 
purpose,  preexisting  line  of  credit 
should  be  exempt  from  the  attribution 
rule  regardless  of  the  type  of  asset  being 
purchased  by  the  customer.  Final 
Regulation  W's  version  of  this 
exemption  is  substantially  identical  to 
the  one  conttuned  in  the  May  2001  final 
interpretation  (and  proposed  Regulation 
W).  The  Board  may  expand  the 
exemption  in  the  fiiture,  however,  after 
it  acquires  additional  supervisory 
experience  with  its  use. 


4.  General  Purpose  Credit  Cards 
(§  223.16(c)(4)) 

a.  Proposed  rule  and  public 
comments. — Section  23A's  attribution 
rule,  by  its  terms,  covers  an  extension  of 
credit  by  a  member  bank  to  an 
individual  who  uses  the  proceeds  to 
purchase  a  product  or  service  bom  an 
affiliate  of  the  bank.  Proposed 
Regulation  W  exempted  from  the  < 
attribution  rule  an  extension  of  credit  by 
a  member  bank  to  a  nonaffiliate 
pursuant  to  a  general  purpose  credit 
card  in  such  a  situation.  "The  proposed 
rule  defined  a  general  purpose  credit 
card  as  a  credit  card  issued  by  a  member 
bank  that  is  widely  accepted  by 
merchants  that  are  not  affiliates  of  the 
bank  (siich  as  a  Visa  card  or  Mastercard) 
if  less  than  25  percent  of  the  aggregate 
amount  of  purchases  with  the  card  are 
purchases  from  an  affiliate  of  the 
bank.'**  Under  the  proposed  rule, 
extensions  of  credit  to  unaffiliated 
borrowers  pursuant  to  special  purpose 
credit  cards  (that  is,  credit  cards  that 
may  only  be  used  or  are  substantially 
used  to  buy  goods  from  an  affiliate  of 
the  member  bank)  remained  subject  to 
the  attribution  rule.'°^ 

The  Board  proposed  this  exemption 
because  the  funding  benefit  received  by 
the  member  bank's  affiliate  from  the  use 
of  general  purpose  credit  cards  by 
unaffiliated  borrowers  is  likely  to  be 
minimal,  and  a  member  bank's  decision 
to  issue  a  general  purpose  credit  card 
(and  make  loans  pursuant  to  such  a 
credit  card)  to  an  unaffiliated  borrower 
likely  would  be  based  on  independent 
credit  standards  unrelated  to  any 
possible  affiliate  transaction. 

Commenters  strongly  supported 
inclusion  of  an  exemption  for 
extensions  of  credit  to  nonaffiliates 
pursuant  to  a  general  purpose  credit 
card,  but  a  large  number  of  commenters 
criticized  the  rule's  definition  of  general 
purpose  credit  card.'°^  These 
commenters  contended  that  the  25 
percent  limit  in  the  definition  of  general 
purpose  credit  card  would  impose 
substantial  monitoring  and 


"»66  FR  24226,  May  11,  2001. 


*°"The  proposed  rule  also  required  that  a  general 
purpose  credit  card  be  eligible  for  use  to  purchase 
products  or  services  from  nonaffiliates  of  the  card- 
issuing  bank.  The  Board  has  deleted  this 
requirement  from  the  final  rule  because  of  its 
redundance  on  the  "widely  accepted"  condition. 

'°'  As  noted  above,  most  special  purpose  credit 
card  banks  comply  with  section  23A  by  selling  their 
receivables  or  establishing  a  segregated,  earmarked 
deposit  account  to  collateralize  their  receivables  at 
the  end  of  each  day. 

'<"  Many  commenters  urged  the  Board  to  expand 
the  exemption  for  general  purpose  credit  cards  to 
.cover  other  forms  of  general  revolving  consumer 
debt,  including  home  equity  lines  of  credit, 
overdraft  lines  on  checking  accounts,  and  margin 
loan*. 


recordkeeping  burden  on  banks.  Some 
of  these  commenters  also  alleged  that 
the  limit  is  not  needed  for  safety  and 
soimdness  given  that  the  card  must  be 
widely  accepted  by  merchants  and 
given  the  virtual  impossibility  of  a  bank 
using  credit  card  transactions  to  assist  a 
troubled  affiliate.  These  commenters 
argued  that  the  possibility  that 
customers  may  use  a  widely  accepted 
credit  card  to  buy  goods  bom  a 
nonaffiliate  should  ensure  that  credit  is 
granted  on  market  terms,  and  pointed 
out  that  credit  card  transactions  expose 
the  bank  to  the  credit  risk  of  thousands 
or  millions  of  individual  unaffiliated 
credit  card  customers  and  do  not 
directly  expose  the  bank  to  the  credit 
risk  of  any  affiliate. 

Several  commenters  made  suggestions 
about  how  the  Board  should  modify,  or 
clarify  the  application  of,  the 
quantitative  limit  in  the  definition  of 
general  purpose  credit  card.  A  couple  of 
commenters  believed  that  the  rule 
should  raise  the  25  percent  limit  to  50 
{}ercent.  In  addition,  several 
commenters  asked  the  Board  to  provide 
banks  with  a  cure  period  if  they  exceed 
the  limit  and  requested  that  the  Board 
provide  guidance  as  to  whether  banks 
must  do  continuous  or  only  periodic 
compliance  checks  with  the  limit. 

b.  Final  Rule. — The  Board  continues 
to  believe  that  the  definition  of  general 
purpose  credit  card  should  include  the 
25  percent  limit.  If  more  than  25  percent 
of  the  purchases  effected  through  a 
credit  card  are  purchases  of  products 
and  services  from  affiliates  of  the  card- 
issuing  bank,  the  bank  has  significant 
incentives  to  relax  its  credit 
underwriting  standards  to  facilitate  the 
sale  of  goods  and  services  by  its 
affiliates.  The  Board  believes  that  a  limit 
should  be  placed  on  the  ability  of  a  bank 
to  use  the  Federal  safety  net  to  subsidize 
the  financing  of  the  sales  activities  of 
affiliates  of  the  bank. 

The  final  rule  contains  several 
adjustments  to  ease  the  burden  of 
complying  with  the  general  purpose 
credit  card  exemption.  First,  the  final 
rule  provides  several  different  methods 
for  a  member  bank  to  demonstrate  that 
its  credit  card  meets  the  25  percent  test. 
For  a  member  bank  that  has  no 
commercial  affiliates  (other  than  those 
permitted  for  a  FHC  under  section  4  of 
the  BHC  Act),  the  bank  would  be 
deemed  to  satisfy  the  25  percent  test  if 
the  bank  has  no  reason  to  believe  that 
it  would  fail  the  test.'<>^  Such  a  member 


">"  A  member  bank  could  use  this  method  of 
complying  with  the  25  percent  test  even  if,  for 
example,  the  bank's  FHC  controls,  under  section 
4(a)(2).  4(c)(2).  or  4(k)(4)(H)  of  the  BHC  Act.  sevenl 
companies  engaged  in  nonfinancial  activities. 
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bank  would  not  be  obligated  to  establish 
systems  to  verify  strict,  ongoing 
compliance  with  the  25  percent  test.  For 
a  member  bank  that  has  commercial 
affiliates  (beyond  those  permitted  for  a 
FHC  under  section  4  of  the  BHC  Act), 
the  bank  would  be  deemed  to  satisfy  the 
25  percent  test  if  (i)  the  bank  estabhshes 
systems  to  verify  compliance  with  the 
25  percent  test  on  an  ongoing  basis  and 
periodically  validates  its  compliance 
with  the  test;  or  (ii)  the  bank  presents 
information  to  the  Board  demonstrating 
that  its  card  would  comply  with  the  25 
percent  test."" 

The  final  rule  adopts  a  stricter 
compliance  standard  for  member  banks 
with  commercial  affiliates  because 
banks  with  commercial  affiliates 
typically  are  the  banks  whose  credit 
cards  are  used  substantially  to  purchase 
goods  or  services  fi'om  affiliates.  The 
Board  believes  that  the  stricter  standard 
for  member  banks  with  commercial 
affiliates  will  help  constrain  the  mixing 
of  banking  and  commerce  by  limiting 
the  ability  of  such  banks  to  use  the 
Federal  safety  net  to  subsidize  the 
commercial  activities  of  their  affiliates. 

Second,  the  final  rule  provides 
member  banks  that  fall  out  of 
compliance  with  the  25  percent  test  a 
three-month  grace  period  to  return  to 
compliance  before  extensions  of  credit 
imder  the  card  become  covered 
transactions.  Third,  the  final  rule  gives 
member  banks  that  are  required  to 
validate  their  ongoing  compliance  with 
the  25  percent  test  a  fixed  method,  time 
frames,  and  examples  for  computing 
compliance. 

The  Board  does  not  expect  that 
member  banks  whose  cards  fail  to  meet 
the  terms  of  the  general  purpose  credit 
card  exemption  would  he  compelled  to 
discontinue  the  cards.  Most  banks  that 
issue  special  purpose  credit  cards 
historically  have  complied  with  section 
23 A  by  selling  their  credit  card 
receivables  to  an  affiliate  at  the  end  of 
each  day.'"  Under  such  arrangements, 
which  also  would  be  permissible  under 
final  Regulation  W,  the  bank  does  not 
provide  continuous  financing  for  its 
commercial  affiliates;  rather,  it  obtains 
funding  from  outside  sources  on  a  daily 
basis  for  its  affiliate-related  credits. 
Member  banks  that  issue  VISA  cards 
and  Mastercards  that  fail  to  satisfy  the 


""One  way  that  a  member  bank  could 
demonstrate  that  its  card  would  comply  with  the  25 
percent  test  would  be  (o  show  that  the  total  sales 
of  the  bank's  affiliates  are  less  than  25  percent  of 
the  total  purchases  by  cardholders. 

'■*  As  discussed  below,  the  Board  has  not 
historically  treated  intraday  credit  extensions  as 
covered  transactions  under  section  23A.  Section 
223.42(1)  of  the  final  Regulation  W  provides  a  fairly 
comprehensive  exemption  for  intraday  extensions 
of  credit. 


25  percent  test  would  be  able  to  use  the 
same  mechanisms  to  comply  with 
section  23A  as  do  banks  that  currently 
issue  special  purpose  credit  cards. 

V.  Valuation  and  Timing  Principles 
Under  Section  23A— Subpart  C 

Subpart  C  of  the  regiUation  sets  forth 
the  rules  that  member  banks  must  use 
to  calculate  the  value  of  covered 
transactions  for  purposes  of  determining 
compliance  with  the  quantitative  limits 
and  collateral  requirements  of  section 
2  3 A.  This  subpart  also  sets  forth  several 
rules  that  member  banks  must  employ 
to  determine  when  a  transaction 
becomes  or  ceases  to  be  a  covered 
transaction. 

A.  Credit  Transactions  With  an  Affiliate 
(§223.21) 

I.  Valuation  (§ 223.21(a)) 

The  proposed  regulation  provided 
generally  that  a  credit  transaction 
between  a  member  bank  and  an  affiliate 
initially  must  be  valued  at  the  amoimt 
of  funds  provided  by  the  member  bank 
to,  or  on  behalf  of.  the  affiliate  plus  any 
additional  amoimt  that  the  bank  could 
be  required  to  provide  to.  or  on  behalf 
of.  the  affiliate.  The  final  rule 
supplements  the  proposed  rule  by 
providing  that  the  section  23A  vdue  of 
a  credit  transaction  between  a  member 
bank  and  an  affiliate  is  the  greater  of  (i) 
the  principal  amount  of  the  credit 
transaction:  (ii)  the  amount  owed  by  the 
affiliate  to  the  member  bank  under  the 
credit  transaction;  or  (iii)  the  result 
produced  by  application  of  the  formula 
set  forth  in  the  proposed  rule. 

The  first  prong  of  the  final  rule's 
valuation  formula  for  credit  transactions 
("the  principal  amount  of  the  credit 
transaction")  likely  would  determine 
the  valuation  of  a  transaction  in  which 
a  member  bank  purchased  a  zero- 
coupon  note  issued  by  an  affiliate.  The 
Board  believes  that  a  member  bank 
should  value  such  an  extension  of  credit 
at  the  principal,  or  face,  amount  of  the 
note  (that  is.  the  amount  that  the 
affiliate  ultimately  must  pay  to  the 
bank)  rather  than  the  amount  of  funds 
initially  advanced  by  the  bank.  For 
example,  assume  a  member  bank 
purchased  from  an  affiUate  for  $50  a  10- 
year  zero-coupon  note  issued  by  the 
affiliate  with  a  face  amount  of  $100.  The 
proposed  rule's  valuation  formula 
permitted  the  member  bank  to  value  this 
transaction  at  $50 — the  amount 
provided  to  the  affiliate  by  the  bank  in 
the  transaction.  The  final  rule  requires 
the  member  bank  to  value  this 
transaction  at  $100. 

The  second  prong  of  the  final  rule's 
valuation  formula  for  credit  transactions 


("the  amount  owed  by  the  affiliate") 
likely  would  determine  the  valuation  of 
a  transaction  in  which  an  affiliate  fails 
to  pay  a  member  bank  when  due  a  fee 
for  services  rendered  by  the  bank  to  the 
affiliate.  This  prong  of  the  valuation 
formida  is  not  intended  to  include 
within  section  23A's  quantitative  limits, 
however,  items  such  as  accrued  interest 
not  yet  due  on  a  member  bank's  loan  to 
an  affiliate  or  credit  exposure  of  a 
member  bank  to  an  affiliate  on  a 
derivative  transaction  that  is  not  the 
functional  equivalent  of  a  credit 
transaction  (unless  and  imtil  the  affiliate 
defaults  in  making  a  required  payment 
to  the  bank  on  a  settlement  date). 

Member  banks  will  be  able  to 
determine  the  section  23A  value  for 
most  credit  transactions  under  the  third 
prong  of  the  rule's  valuation  formula. 
Under  this  prong,  for  example,  a  $100 
term  loan  is  a  $100  covered  transaction, 
a  $300  revolving  credit  facility  is  a  $300 
covered  transaction  (regardless  of  how 
much  of  the  facility  the  affiUate  has 
drawn  down),  and  a  guarantee 
backstopping  a  $500  debt  issuance  of 
the  affiliate  is  a  $500  covered 
transaction.  "2  Several  commenters 
contended  that  the  unused  portion  of  a 
line  of  credit  should  not  count  toward 
the  quantitative  limits  of  section  2  3 A, 
especially  not  if  the  bank  is  only 
conditionally  obligated  to  advance 
additional  funds.  In  the  Board's  view, 
the  entire  amount  (both  the  used  and 
tmused  portions)  of  a  line  of  credit  or 
other  loan  commitment  coimts  toward  a 
member  bank's  quantitative  limits  under 
section  23 A  regardless  of  whether  the 
line  of  credit  contains  a  "material 
adverse  change"  clause  or  any  other 
provision  that  is  intended  to  relieve  the 
bank  of  its  funding  obligation  under 
certain  conditions.  This  position  is 
consistent  with  the  treatment  of 
commitments  under  the  Board's  capital 
adequacy  guidelines  and  is  particularly 
appropriate  in  the  section  23A  context 
because  of  the  risk  that  a  member  bank 
may  not  use  every  contractual  escape 
hatch  available  to  avoid  funding  a 
troubled  affiliate. "^ 

Under  section  23A  and  the  regulation, 
a  member  bank  has  made  an  extension 
of  credit  to  an  affiliate  if  the  bank 
purchases  frt>m  a  third  party  a  loan 
previously  made  to  an  affiliate  of  the 
bank.  The  rule  provides  a  different 
valuation  formula  for  these  indirect 
credit  transactions.  For  these  credit 
transactions,  the  member  bank  must 
value  the  transaction  at  the  price  paid 
by  the  bank  for  the  loan  plus  any 


'"These  examples  are  included  in  the  text  of  the 
final  rule. 
>»Se«  12  CFR  part  225.  appendix  A.  §111.0.2. 
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additional  amoimt  that  the  bank  could 
be  required  to  provide  to.  or  on  behalf 
of,  the  affiliate  under  the  terms  of  the 
credit  agreement. 

For  example,  if  a  member  bank  pays 
a  third  party  $9|P  for  a  $100  term  loan 
that  the  third  party  previously  made  to 
an  affiliate  of  the  bank  (because,  for 
example,  the  loan  was  at  a  fixed  rate 
and  has  declined  in  value  due  to  a  rise 
in  the  general  level  of  interest  rates),  the 
covered  transaction  amount  is  $90 
rather  than  $100."''  The  lower  covered 
transaction  amount  reflects  the  fact  that 
the  member  bank's  maximum  loss  on 
the  transaction  is  $90  rather  than  the 
original  principal  amoimt  of  the  loan. 
For  another  example,  if  a  member  bank 
pays  a  third  party  $70  for  a  $100  line  of 
credit  to  an  affiliate  of  which  $70  had 
been  drawn  down  by  the  affiliate,  the 
covered  transaction  amount  would  be 
$100  (the  $70  purchase  price  paid  by 
the  bank  for  the  credit  plus  the 
remaining  $30  that  the  bank  could  be 
required  to  lend  under  the  credit  line). 

Although  a  member  bank's  purchase 
of,  or  investment  in,  a  debt  security 
issued  by  an  affiliate  is  considered  an 
extension  of  credit  to  an  affiliate  under 
the  regulation,  these  transactions  are  not 
valued  like  other  extensions  of  credit. 
The  valuation  rules  for  purchases  of, 
and  investments  in,  the  debt  securities 
of  an  affiliate  are  set  forth  in  section 
223.23  of  the  rule,  which  is  discussed 
below  in  part  IV.C.  of  this  preamble. 

2.  Timing  (§  223.21  (b)(1)) 

The  proposed  regulation  also  made 
clear  that  a  member  bank  has  entered 
into  a  credit  transaction  with  an  affiliate 
at  the  time  during  the  day  that  the  bank 
becomes  legally  obligated  to  make  the 
extension  of  credit  to,  or  issue  the' 
guarantee,  acceptance,  or  letter  of  credit 
on  behalf  of,  the  affiliate.  This  timing 
rule  represented  a  departure  from  the 
industry  practice  of  complying  with 
section  23A  only  with  respect  to 
overnight  positions.  This  timing  rule 
also  clarified  that  a  covered  transaction 
occurs  at  the  moment  that  the  member 
bank  executes  a  legally  valid,  binding, 
and  enforceable  credit  agreement  or 
guarantee,  and  does  not  occur  only 
when  a  member  bank  funds  a  credit 
facility  or  makes  payment  on  a 
guarantee. 

Many  commenters  objected  that 
forcing  banks  to  keep  track  of  extensions 
of  credit  to  an  affiliate  on  an  intraday 
basis  would  present  serious  compliance 
burdens  for  banks.  These  commenters 
believed  that  banks  would  have  little 
trouble  ensuring  that  credit  transactions 


satisfy  the  collateral  requirements  of 
section  23A  or  the  market  terms 
requirement  of  section  23B  at  the 
intraday  time  of  the  transactions. 
According  to  these  commenters, 
however,  banks  currently  record  loans 
and  measure  loan  exposures  at  the  end 
of  each  business  day,  and  requiring 
intraday  loan  amount  tracking  would 
impose  a  significant  cost  on  banks. 

The  Board  has  decided  to  retain 
proposed  Regulation  W's  general  timing 
rule  for  credit  transactions.  The  burden 
of  the  timing  rule  should  be 
significantly  mitigated,  however,  by  the 
e}(emption  for  intraday  extensions  of 
credit  in  section  223.42(1)  of  the 
regulation."^  The  Board  fiuther  notes 
that  the  burden  of  the  timing  rule 
should  be  lessened  by  the  fact  that 
Regulation  W,  consistent  with  section 
23A.  only  requires  a  member  bank  to 
compute  compliance  with  its 
quantitative  limits  when  the  bank  is 
about  to  engage  in  a  new  covered 
transaction.  Accordingly,  Regulation  W 
does  not  require  a  member  bank  to 
compute  compliance  with  the  rule's 
quantitative  limits  on  a  continuous 
basis. 

3.  Credit  Tmnsactions  With 
Nonaffiliates  That  Become  Affiliates 
(§  223.21(b)(2)) 

Banks  sometimes  lend  money  to,  or 
issue  guarantees  on  behalf  of, 
unaffiliated  companies  that  later 
become  affiliates  of  the  bank.  The 
proposed  regulation  provided  that  credit 
transactions  with  a  nonaffiliate  become 
covered  transactions  at  the  time  that  the 
nonaffiUate  becomes  an  affiliate  of  the 
member  bank.  Specifically,  the 
proposed  rule  required  that  a  member 
bank  (i)  ensure  that  any  such  credit 
transaction  satisfies  the  collateral 
requirements  of  section  23A  promptiy 
after  the  nonaffiliate  becomes  an 
affiliate;  and  (ii)  include  the  amount  of 
any  such  transaction  in  the  aggregate 
amount  of  the  bank's  covered 
transactions  for  purposes  of  determining 
whether  any  future  covered  transactions 
would  comply  with  the  quantitative 
limits  of  section  2  3  A.  The  proposal  did 
not  require  a  member  bank  to  reduce  the 
amount  of  its  covered  transactions  with 


any  affiliate  at  the  time  the  nonaffiliate 
becomes  an  affiliate. "» 

Many  commenters  criticized  this 
approach.  They  contended  that  loans  to 
a  nonaffiliate  that  later  becomes  an 
affiliate  should  be  eternally  exempt 
bora  the  quantitative  limits  and 
collateral  requirements  of  section  23A 
because  the  loans  were  made  on  arm's- 
length  terms  at  inception  and  the  terms 
of  the  loans  would  not  change  when  the 
nonaffiliate  becomes  an  affiliate.  Several 
of  these  commenters  argued  that  the 
proposed  rule's  approach  to  these  loans 
is  highly  burdensome,  especially  for 
banking  organizations  that  have  a 
significant  equity  investment  business 
(where  new  companies  are  constanUy 
becoming,  and  ceasing  to  be,  15  percent- 
owned  portfolio  company  affiliates). 
According  to  these  commenters,  banks 
currently  treat  these  loans  as 
grandfathered,  and  the  proposed  rule's 
approach  would  put  banks  and  their 
merchant  banking  affiliates  at  a  serious 
disadvantage  to  nonregulated  lenders 
and  their  venture  firm  affiliates.  Other 
commenters  contended  that  the 
"prompt"  collateral  requirement  would 
be  burdensome  because  it  may  be 
difficult  to  obtain  collateral  if  the  new 
affiliate  is  less  than  wholly  owned  or 
has  other  debt  outstanding  with 
negative  pledge  covenants. 

The  Board  continues  to  subscribe  to 
the  general  approach  of  the  proposed 
rule  in  these  situations.  Although 
commenters  may  be  correct  in  asserting 
that  transactions  with  a  nonaffiliate 
would  be  on  market  terms  and  would 
stay  on  market  terms  after  the 
nonaffiliate  becomes  an  affiliate,  section 
23A  requires  more  than  that  covered 
transactions  with  affiliates  be  on  market 
terms.  Section  23A  supplements  the 
market  terms  requirement  of  section  23B 
with,  among  other  things,  quantitative 
limits  and  collateral  requirements.  If  the 
Board  did  not  treat  credit  transactions 
with  a  nonaffiliate  as  covered 
transactions  at  the  time  that  the 
nonaffiliate  becomes  an  affiliate,  a 
member  bank  could  incur 
uncoUateralized  exposure  to  affiliates 
well  beyond  the  20  percent  aggregate 
quantitative  limit  in  section  23A."' 


"*The  final  rule  includes  this  example  of  the 
valuation  of  indirect  credit  transactions. 


<  <'  As  discussed  in  more  detail  below  in  part 
VII.L.  of  this  preamble,  however,  the  intraday  credit 
exemption  generally  applies  only  to  extensions  of 
credit  that  a  member  bank  expects  to  be  repaid, 
sold,  or  terminated  by  the  end  of  its  U.S.  business 
day.  Hence,  the  final  rule  generally  requires  a 
member  bank  to  ensure  its  intraday  compliance 
with  section  23A  when  making  a  loan  to  an  affiliate 
during  the  day  that  the  bank  expects  to  remain 
outstanding  and  on  its  books  overnight. 


>">The  proposed  rule  also  set  forth  a  stricter  set 
of  compliance  rules,  which  are  discussed  below,  for 
situations  in  which  a  member  bank  entered  into  a 
credit  transaction  with  a  nonaffiliate  "in 
contemplation  of"  the  nonaffiliate  becoming  an 
affiliate. 

'■'Although  the  landing  limits  applicable  to 
national  and  State  member  banks  would  apply  to 
these  credit  transactions  at  inception,  these  lending 
limits  permit  loans  to  a  single  corporate  group  in 
amounts  up  to  50  percent  of  the  bank's  capital  stock 
and  surplus.  12  CFR  32.5(d).  The  lending  limits  also 
would  cease  to  apply  to  these  credit  transactions 

Continuad 


76580        Federal  Register /Vol.  67.  No.  239 /Thursday.  December  12.  2002 /Rules  and  Regulations 


The  Board  agrees,  however,  that  relief 
from  the  collateral  requirements  of 
section  23A  would  be  appropriate  in 
certain  circiimstances.  Accordingly,  the 
final  rule  exempts  credit  transactions 
from  the  collateral  requirement  in 
situations  where  the  member  bank 
entered  into  the  transaction  with  the 
nonaffiliate  at  least  one  year  before  the 
nonaffiliate  became  an  affiliate  of  the 
bank.  In  such  circumstances,  it  is 
unlikely  that  the  member  bank  engaged 
'  in  the  transaction  with  the  nonaffiliate 
in  anticipation  of  the  nonaffiliate 
becoming  an  affiliate  of  the  bank.  The 
Board  advises  member  banks,  however, 
that  such  transactions  must  comply 
with  the  market  terms  requirement  of 
section  23B. 

As  noted  above,  in  cases  where  the 
member  bank  entered  into  the  credit 
transaction  with  the  nonaffiliate  "in 
contemplation  of  the  nonaffiliate 
becoming  an  affiliate  of  the  bank,  the 
proposed  rule  imposed  a  more  strict  set 
of  requirements.  In  these  cases,  the 
proposed  rule  required  the  member 
bank,  at  or  before  the  time  the 
nonaffiliate  becomes  an  affiliate,  (i)  to 
ensure  compliance  with  the  collateral 
requirements  of  section  23A  and  (ii)  to 
reduce  the  aggregate  amount  of  its 
covered  transactions  with  affiliates  if 
necessary  so  as  not  to  exceed  the 
quantitative  limits  of  section  23A. 

Although  commenters  did  not  object 
to  the  proposed  rule's  stricter  approach 
to  "in  contemplation"  transactions, 
some  commenters  argued  that  the  "in 
contemplation"  standard  in  the  rule  is 
too  vague.  Several  of  these  commenters 
believed  the  "in  contemplation" 
standard  should  be  replaced  with  a 
more  objective  standard  that  focuses  on 
whether  the  nonaffiliate  has  entered 
into  a  binding  agreement  under  the 
terms  of  which  the  nonaffiliate  would 
become  an  affiliate  or  whether  there  has 
been  a  publicly  announced  transaction 
in  which  the  nonaffiliate  would  become 
an  affiliate.  Other  commenters 
contended  that  the  Board  should  clarify 
that  a  transaction  will  be  deemed  "in 
contemplation  of  a  nonaffiliate 
becoming  an  affiliate  only  if  the  bank 
personnel  involved  in  approving  the 
transaction  were  aware  of  negotiations 
concerning  the  nonaffiliate's  future 
affiliation  with  the  bank.  According  to 
these  commenters.  any  other 
formulation  would  require  a  banking 
organization  to  disseminate  broadly 
throughout  the  firm  prospective  merger 
information  (in  contravention  of  good 
securities  law  compliance  policies). 


after  the  nonaffiliate  becomes  an  affiliate.  12  CFR 
32.1(cKl). 


The  Board  does  not  believe  that  the 
above-described  circumstances 
constitute  a  complete  set  of  the 
situations  in  which  a  member  bank 
might  make  a  loan  to  a  nonaffiliate  "in 
contemplation  oV  the  nonaffiliate 
becoming  an  affiliate  of  the  bank.  To 
provide  some  clarity  to  banking 
organizations,  however,  the  final  rule 
specifies  that  a  transaction  between  a 
member  bank  and  a  nonaffiliate  is 
presumed  to  be  "in  contemplation  of 
the  nonaffiliate  becoming  an  affiliate  if 
the  bank  enters  into  the  transaction  with 
the  nonaffiliate  after  the  execution  of.  or 
commencement  of  negotiations 
designed  to  result  in,  an  agreement 
under  the  terms  of  which  the 
nonaffiliate  would  become  an  affiliate. 

The  exemption  from  the  collateral 
requirements  discussed  above  does  not 
apply  to  "in  contemplation" 
transactions.  If  a  member  bank  engages 
in  a  credit  transaction  with  a 
nonaffiliate  in  contemplation  of  the 
nonaffiliate  becoming  an  affiliate  of  the 
bank,  the  bank  must  ensure  that  the 
transaction  complies  with  the  collateral 
requirements  of  the  rule  at  the  time  the 
nonaffiliate  becomes  an  affiliate 
(regardless  of  whether  a  year  elapsed 
between  the  inception  of  the  credit 
transaction  and  the  nonaffiliate 
becoming  an  affiliate). 

B.  Asset  Purchases  From  an  Affiliate 
(§223.22) 

Regulation  W  provides  that  a 
purchase  of  assets  by  a  member  bank 
from  an  affiliate  initially  must  be  valued 
at  the  total  amount  of  consideration 
given  by  the  bank  in  exchange  for  the 
asset.  This  consideration  can  take  any 
form,  and  the  regulation  makes  clear 
that  it  would  include  an  assumption  of 
liabilities  by  the  member  bank.  The 
regulation  also  indicates  that  an  asset 
purchase  remains  a  covered  transaction 
for  a  member  bank  for  as  long  as  the 
bank  holds  the  asset,  and  that  the  value 
of  the  covered  transaction  after  the 
purchase  may  be  reduced  to  reflect 
amortization  or  depreciation  of  the 
asset,  tu  the  extent  that  such  reductions 
are  consistent  with  GAAP  and  are 
reflected  on  the  bank's  financial 
statements. 

The  final  rule,  like  the  proposed  rule, 
also  clarifies  that  certain  asset  purchases 
by  a  member  bank  from  an  affiliate  are 
not  valued  in  accordance  with  the 
general  asset  purchase  valuation 
formula.  First,  if  the  member  bank  buys 
from  one  affiliate  a  loan  to  a  second 
affiliate,  the  bank  must  value  the 
transaction  as  a  credit  transaction  with 
the  second  affiliate  under  section  223.21 


of  the  final  rule.""  Second,  if  the 
member  bank  buys  from  one  affiliate  a 
security  issued  by  a  second  affiliate,  the 
bank  must  value  the  transaction  as  an 
investment  in  securities  issued  by  the 
second  affiliate  under  seq^ion  223.23  of 
the  final  rule."«  Third,  if  the  member 
bank  engages  in  a  constructive  asset 
purchase  described  in  section  223.31  of 
the  final  rule,  the  bank  must  value  the 
transaction  tmder  that  section. '^^ 

The  final  rule  (unlike  the  proposed 
rule)  also  sets  forth  a  special  valuation 
rule  for  a  member  bank's  purchase  of  a 
line  of  credit  or  loan  commitment  from 
an  affiliate.  A  member  bank  initially 
must  value  such  asset  pinchases  at  the 
purchase  price  paid  by  the  bank  for  the 
asset  plus  any  additional  amounts  that 
the  bank  is  obligated  to  provide  under 
the  credit  facility.'^'  The  Board  has 
crafted  this  special  valuation  rule  to 
ensure  that  there  are  limits  on  the 
amount  of  risk  a  company  can  shift  to 
an  affiliated  bank.  Without  the  rule,  a 
company  would  be  able  to  transfer 
substantial  amounts  of  unfunded 
obligations  to  an  affiliated  bank  in  a 
manner  that  barely  affected  the  bank's 
quantitative  limits  under  section  23A. 

Under  the  regulation,  in  contrast  with 
credit  transactions,  an  asset  purchase 
fixjm  a  nonaffiliate  that  later  becomes  an 
affiliate  generally  does  not  become  a 
covered  transaction  for  the  purchasing 
member  bank.  If  a  member  bank 
purchases  assets  from  a  nonaffiliate  in 
contemplation  of  the  nonaffiliate 
becoming  an  affiliate  of  the  bank, 
however,  the  asset  purchase  becomes  a 
covered  transaction  at  the  time  the 
nonaffiliate  becomes  an  affiliate.  In 
addition,  the  member  bank  must  ensiire 
that  the  aggregate  amount  of  the  bank's 
covered  transactions  (including  any 
such  asset  purchase  bom  the 
nonaffiliate)  would  not  exceed  the 
quantitative  limits  of  section  23A  at  the 
time  the  nonaffiliate  becomes  an 
affiliate. 

The  regulation  provides  several 
examples  designed  to  assist  member 
banks  in  valuing  pvirchases  of  assets 
from  an  affiliate. 


'  '•The  valuation  rule  for  credit  transactioiu  is 
discussed  above  in  part  V.A.  of  this  preamble. 

1  lu  The  purchase  by  a  member  bank  of  a  security 
issued  by  an  affiliate  is  discussed  below  in  part  V.C. 
of  this  preamble. 

•'"These  transactions  are  discussed  below  in  part 
VI.  A.  of  this  preamble. 

'2' A  member  bank  would  not  be  required  to 
include  unfunded,  but  committed,  amounts  in  the 
value  of  the  covered  transaction  if  (i)  the  credit 
facility  being  transferred  from  the  affiliate  to  the 
bank  is  unconditionally  cancelable  (without  cause) 
at  any  time  by  the  bank:  and  (ii)  the  bank  makes 
a  separate  credit  decision  before  each  drawing 
under  the  facility. 
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Several  commenters  requested 
confirmation  that  if  a  bank  receives  an 
encumbered  asset  from  an  affiliate,  it  is 
not  forever  a  covered  transaction  in  the 
amount  of  the  encumbrance.  The  Board 
has  modified  an  example  in  the 
regulation  to  clarify  that  a  member 
bank's  receipt  of  an  encumbered  asset 
from  an  affiliate  ceases  to  be  a  covered 
transaction  when,  for  example,  the  bank 
sells  the  asset. 

C.  Purchases  of  and  Investments  in 
Securities  Issued  by  an  Affiliate 
(§223.23) 

Section  23A  includes  as  a  covered 
transaction  a  member  bank's  purchase 
of,  or  investment  in,  securities  issued  by 
an  affiliate.  Proposed  Regulation  W 
required  a  member  bank  to  value  a 
purchase  of,  or  investment  in,  securities 
issued  by  an  affiliate  (other  than  a 
financial  subsidiary  of  the  bank)  '22  at 
the  greater  of  the  bank's  purchase  price 
or  carrying  value  of  the  securities. "3 
Under  the  rule,  a  member  bank  that  paid 
no  consideration  in  exchange  for 
affiliate  securities  would  nevertheless 
have  to  value  the  covered  transaction  at 
no  less  than  the  bank's  carrying  value  of 
the  securities. ^2*  In  addition,  under  the 
rule,  if  the  member  bank's  carrying 
value  of  the  affiliate  securities  increased 
or  decreased  after  the  bank's  initial 
investment  (due  to  profits  or  losses  at 
the  affiliate),  the  amount  of  the  bank's 
covered  transaction  would  increase  or 
decrease  to  reflect  the  bank's  changing 
financial  exposure  to  the  affiliate,  but 
could  not  decline  below  the  amount 
paid  by  the  bank  for  the  securities. 

A  number  of  commenters  objected  to 
this  valuation  formula  and  offered 
alternatives.  Several  commenters  argued 
that  investments  in  an  affiliate's 
securities  should  be  valued  at  the  lower 
of  purchase  price  or  carrying  value. 
Under  this  formula,  a  contribution  of 
affiliate  securities  to  a  bank  would  be 
valued  at  zero,  and  the  bank  would  be 
permitted  without  limit  to  reduce  the 
covered  transaction  amount  for  a 
purchase  of  affiliate  securities  as  the 
value  of  the  securities  declined.  These 
commenters  justified  their  formula's 
treatment  of  bank  investments  in  a 
declining  affiliate  by  pointing  out  that  a 
bank's  capital  would  be  reduced  to 
reflect  the  decline  in  value  of  the 


"^The  valuation  rule  for  investments  in 
securities  issued  by  a  financial  subsidiary  is 
discussed  below  in  part  VI.B.2.  of  this  preamble. 

^"  Staff  traditionally  advised  member  banks  to 
value  a  purchase  of  securities  issued  by  an  affiliate 
at  the  purchase  price  paid  by  the  bank  for  the 
securities. 

'"Carrying  value  refers  to  the  amount  at  which 
the  securities  are  carried  on  the  GAAP  financial 
statements  of  the  member  bank. 


affiliate's  securities  and  by  noting  that 
their  approach  more  accurately  reflects 
the  bank's  actual  remaining  financial 
exposure  to  the  affiliate. 

Under  the  commenters'  proposed 
formula,  a  bank's  section  23A  value  for 
an  investment  in  affiliate  securities  also 
would  not  increase  as  the  value  of  the 
securities  increased.  These  commenters 
argued  that  an  increase  in  the  value  of 
an  investment  does  not  create  additional 
risk  of  loss  for  the  investor  and  that 
there  is  no  justification  for  restricting 
section  23 A  lending  as  an  affiliate 
increases  in  financial  strength.  One  of 
these  commenters  contended  that  the 
proposed  regulation's  valuation  rule  is 
inconsistent  in  increasing  the  section 
23 A  value  of  an  investment  as  the 
affiliate  prospers  but  not  decreasing  the 
section  23 A  value  of  the  investment  as 
the  affiliate  declines. 

Other  commenters  argued  that 
investments  in  an  affiliate's  securities 
always  should  be  valued  at  the  purchase 
price  or.  at  a  minimum,  that  a 
contribution  of  affiliate  seciuities 
initially  should  be  valued  at  zero. 

The  Board  has  determined  to  adopt 
the  valuation  rule  contained  in  the 
proposed  regulation.  The  Board 
continues  to  believe  that  several 
important  considerations  support  the 
general  carrying  value  approach  of  this 
valuation  rule.  First,  the  approach  is 
consistent  with  GAAP,  which  would 
require  a  bank  to  reflect  its  investment 
in  securities  issued  by  an  affiliate  at 
carrying  value  throughout  thr  life  of  the 
investment,  even  if  the  bank  paid  no 
consideration  for  the  securities.  Second, 
the  approach  is  supported  by  the  terms 
of  the  statute,  which  defines  both  a 
"purchase  of  and  an  "investment  in" 
securities  issued  by  an  affiliate  as  a 
covered  transaction.  The  statute's 
"investment  in"  language  indicates  that 
Congress  was  concerned  with  a  member 
bank's  continuing  exposure  to  an 
affiliate  through  an  ongoing  investment 
in  the  affiliate's  securities. 

Third,  amendments  to  section  23 A 
made  by  the  GLB  Act  support  the 
approach.  The  GLB  Act  defines  a 
financial  subsidiary  of  a  bank  as  an 
affiliate  of  the  bank,  but  specifically 
provides  that  the  section  23 A  value  of 
a  bank's  investment  in  securities  issued 
by  a  financial  subsidiary  does  not 
include  retained  earnings  of  the 
subsidiary.  The  negative  implication 
from  this  provision  is  that  thu  section 
23 A  value  of  a  bank's  investment  in  . 
other  affiliates  includes  the  affiliates' 
retained  earnings,  which  would  be 
reflected  in  the  bank's  carrying  value  of 
the  investment  under  the  rule. 

Finally,  the  carrying  value  approach 
is  consistent  with  the  purposes  of 


section  23A — limiting  the  financial 
exposure  of  banks  to  their  affiliates  and 
promoting  safety  and  soundness.  The 
valuation  rule  requires  a  member  bank 
to  revalue  upwards  the  amount  of  an 
investment  in  affiliate  securities  only 
when  the  bank's  exposure  to  the  affiliate 
increases  (as  reflected  on  the  bank's 
financial  statements)  and  the  bank's 
capital  increases  to  reflect  the  higher 
value  of  the  investment.  In  these 
circumstances,  the  valuation  rule 
merely  reflects  the  member  bank's 
greater  financial  exposure  to  the  affiliate 
and  enhances  safety  and  soimdness  by 
reducing  the  bank's  ability  to  engage  in 
additional  transactions  with  an  affiliate 
as  the  bank's  exposure  to  that  affiliate 
increases. 

As  noted  above,  this  valuation  rule 
also  provides  that  the  covered 
transaction  amount  of  a  member  bank's 
investment  in  affiliate  securities  can  be 
no  less  than  the  purchase  price  paid  by 
the  bank  for  the  securities,  even  if  the 
carrying  value  of  the  securities  declines 
below  the  purchase  price.  Although  this 
aspect  of  the  valuation  rule  is  not 
consistent  with  GAAP,  using  the 
member  bank's  purchase  price  for  the 
seciirities  as  a  floor  for  valuing  the 
covered  transaction  is  appropriate  for 
several  reasons.  First,  it  ensures  that  the 
amount  of  the  covered  transaction  never 
falls  below  the  amount  of  funds  actually 
transferred  by  the  member  bank  to  the 
affiliate  in  connection  with  the 
investment.  In  addition,  the  purchase 
price  floor  limits  the  ability  of  a  member 
bank  to  provide  additional  funding  to  an 
affiliate  as  the  affiliate  approaches 
insolvency.  If  the  regulation  were  to 
value  investments  in  securities  issued 
by  an  affiliate  strictly  at  carrying  value, 
then  the  member  bank  could  lend  more 
funds  to  the  affiliate  as  the  affiliate's 
financial  condition  worsened.  As  the 
affiliate  declined,  the  member  bank's 
carrying  value  of  the  affiliate's  securities 
would  decline,  the  section  23A  value  of 
the  bank's  investment  likely  would 
decline,  and,  consequently,  the  bank 
would  be  able  to  provide  additional 
funding  to  the  affiliate  under  section 
23A.  l^s  type  of  increasing  support  for 
an  affiliate  in  distress  is  precisely  what 
section  23 A  was  intended  to  restrict.  ■ 

The  regulation  provides  several 
examples  designed  to  assist  member 
banks  in  valuing  purchases  of  and 
investments  in  securities  issued  by  an 
affiliate. 
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D.  Posting  Securities  Issued  by  an 
Affiliate  as  Collateral  (§  223.24) 

1.  General  Valuation  Rule  (§  223.24(a) 
and(b)) 

Section  23A  defines  as  a  covered 
transaction  a  member  bank's  acceptance 
of  securities  issued  by  an  affiliate  as 
collateral  for  a  loan  or  extension  of 
credit  to  any  person  or  company."' 
This  type  of  covered  transaction  has  two 
classes:  one  in  which  the  only  collateral 
for  the  loan  is  affiliate  securities:  and 
another  in  which  the  loan  is  secured  by 
a  combination  of  affiliate  securities  and 
other  collateral.  Section  23A  does  not 
explain  how  these  different  types  of 
covered  transactions  should  be  valued 
for  purposes  of  determining  compUance 
with  the  quantitative  limits  of  the 
statute. 

As  a  general  rule.  Regulation  W 
values  covered  transactions  of  the  first 
class,  where  the  credit  extension  is 
seciu«d  exclusively  by  affiliate 
seciuities.  at  the  hill  amount  of  the 
extension  of  credit.  This  approach 
reflects  the  difficulty  of  measuring  the 
actual  value  of  typically  untraded  and 
illiquid  affiliate  seciuities,  and 
conservatively  assumes  that  the  value  of 
the  securities  is  equal  to  the  full  value 
of  the  loan  that  the  securities 
collateralize.  This  position  also  reflects 
the  traditional  advice  given  by  Board 
staff  on  this  issue.  Regulation  W 
contains  an  exception  to  the  general  rule 
where  the  affiliate  securities  held  as 
collateral  have  a  ready  market.  In  that 
case,  the  transaction  may  be  valued  at 
the  fair  market  value  of  the  affiliate 
securities.  The  exception  grants  reUef 
from  stafTs  traditional  position  in  those 
circumstances  where  the  value  of  the 
affiliate  securities  is  independently 
verifiable  by  reference  to  transactions 
occurring  in  a  liquid  market. '2" 

Regulation  W  values  covered 
transactions  of  the  second  class,  where 
the  credit  extension  is  secured  by 
affiUate  securities  and  other  collateral. 


'•'*12  U.S.C  371c(bK7)(D)  This  covered 
transaction  only  arises  when  the  member  bank's 
loan  is  to  a  nonaffiliate.  Under  section  23A.  the 
securities  issued  by  an  affiliate  are  not  acceptable 
collateral  for  a  loan  or  extension  of  credit  to  any 
afRliate.  See  12  U.S.C.  371c(c)(4).  Moreover,  if  the 
proceeds  of  a  loan  that  is  secured  by  an  affiliate's 
securities  are  transferred  to  an  affiliate  by  the 
unaffiliated  borrower  (for  example,  to  purchase 
assfrts  or  securities  from  the  inventory  of  an 
affiliate),  the  loan  should  be  treated  as  a  loan  to  the 
affiliate.  The  loan  must  then  be  secured  with 
collateral  in  an  amount  and  of  a  type  that  meets  the 
requirements  of  section  23A  for  loans  by  a  member 
bank  to  an  affiliate. 

"*  In  either  case,  the  transaction  must  comply 
with  section  23B;  that  is.  the  member  bank  must 
obtain  the  same  amount  of  affiliate  securities  as 
collateral  on  the  credit  extension  that  the  bank 
would  obtain  if  the  collateral  ware  not  affiliate 
Mcurities. 


at  the  lesser  of  (i)  the  total  value  of  the 
extension  of  credit  minus  the  fair 
market  value  of  the  other  collateral  or 
(ii)  the  fair  market  value  of  the  affiliate 
securities  (if  the  securities  have  a  ready 
market).  Until  1999.  staff  advised 
member  banks  to  value  this  class  of 
covered  transactions  at  the  total  amount 
of  the  extension  of  credit.  In  January 
1999.  the  staff  modified  its  position  on 
mixed  collateral  loans  to  permit  member 
banks  to  value  these  transactions  in  a 
manner  similar  to  the  rule.^^' 

The  Board  believes  that  where  a  loan 
is  secured  by  securities  of  an  affiliate 
and  other  collateral,  it  is  reasonable  to 
reflect  the  fair  market  value  of  the  other 
collateral  in  determining  whether,  and 
to  what  extent,  the  loan  should  count 
toward  the  member  bank's  section  23A 
quantitative  limits.  Under  the  rule's 
method  of  calculation  for  mixed- 
collateral  loans,  if  a  loan  is  fully  secured 
by  nonaffiliate  collateral  with  a  fair 
market  value  that  equals  or  exceeds  the 
loan  amount,  then  the  loan  would  not 
be  included  in  the  member  bank's 
quantitative  limits  for  purposes  of 
section  23A.>^"  If  the  loan  is  not  fully 
secured  by  other  collateral,  then  the 
maximum  amount  that  the  member 
bank  must  count  against  its  quantitative 
limits  is  the  difference  between  the  full 
amount  of  the  loan  and  the  fair  market 
value  of  the  nonaffiliate  collateral. 

The  approach  taken  in  Regulation  W, 
however,  is  different  from  that  of  the 
1999  interpretation  in  two  respects. 
First,  although  the  1999  interpretation 
allowed  member  banks  to  use  the  feir 
market  value  of  the  affiliate  securities  as 
an  upper  limit  on  the  value  of  the 
transaction  regardless  of  the  liquidity  of 
the  affiliate  securities,  the  regulation 
only  allows  member  banks  to  use  the 
value  of  the  affiliate  securities  as  an 
upper  limit  if  the  affiliate  securities 
have  a  ready  market.  The  Board  is 
concerned  that  a  member  bank  could 
understate  the  market  value  of  affiliate 
seciirities  that  do  not  have  a  ready 
market  in  order  to  shrink  the  size  of  the 
covered  transaction.  Second,  the 
regulation's  ready  market  requirement 
replaces  an  implicit  condition  of  the 


"'  See  Letter  dated  lanuary  21.  1999.  from  |. 
Virgil  Mattingly.  |r..  General  Counsel  of  the  Board, 
to  Bruce  Moland.  This  letter  set  forth  an  opinion  of 
Board  staff  that,  for  purposes  of  applying  the 
quantitative  limits  in  section  23A.  such  mixed- 
collateral  loans  should  be  valued  at  the  lesser  of  (i) 
the  total  amount  of  the  loan  less  the  fair  market 
value  of  nonaffiliate  collateral  (if  any)  or  (ii)  the  fair 
market  value  of  the  affiliate's  securities  that  are 
used  as  collateral. 

■'■The  Board  note*,  however,  that  section  23A 
requires  a  loan  by  a  member  bank  that  is  secured 
with  any  amount  of  an  affiliate's  securities  to  be 
consistent  with  safe  and  sound  banking  practices. 
12  U.S.C  371c(aN4). 


1999  interpretation  that  only  a  small 
amount  of  the  total  collateral  could  be 
affiliate  securities.  The  valuation  rule  in 
Regulation  W  applies  regardless  of  the 
amount  of  affiliate  collateral. '^^ 

Commenters  did  not  criticize  the 
proposed  rule's  general  valuation 
formulas  for  these  covered  transactions, 
and  the  general  formulas  contained  in 
the  final  rule  are  substantially  identical 
to  those  in  the  proposal.  Commenters 
did.  however,  suggest  several  new 
exemptions  for  this  type  of  covered 
transaction:  (i)  Transactions  in  which 
the  affiliate  securities  serving  as 
collateral  meet  the  (d)(6)  exemption  and 
(ii)  transactions  in  which  the  affiliate 
securities  serving  as  collateral  represent 
less  than  50  percent  of  the  total 
collateral.  The  final  rule  does  not 
include  either  of  these  suggested 
exemptions.  In  the  Board's  view,  a  loan 
by  a  member  bank  that  is  secured  by 
affiliate  securities  could  be  used  to 
provide  indirect  financing  to  an  affiliate 
and  exposes  the  bank  (albeit 
secondarily)  to  the  credit  risk  of  an 
affiliate  regardless  of  whether  the 
affiliate  securities  are  traded  in  a  liquid 
market  or  constitute  a  minority  of  the 
total  collateral  for  the  loan. 

2.  Exemption  for  Shares  Issued  by  an 
Affiliated  Mutual  Fund  (§  223.24(c)) 

In  connection  with  the  proposed  nile, 
the  Board  specifically  sought  comment 
on  whether  to  exempt  from  section  23A 
loans  to  third  parties  secured  by 
affiliate-issued  mutual  fund  shares.  A 
large  number  of  commenters  advocated 
granting  this  exemption  and  offered  the 
foUovtring  principal  arguments  in 
support  of  their  position:  (i)  The  bank  is 
not  funding  an  ajffiliate  in  these 
transactions;  (ii)  although  section  23A 
includes  as  a  covered  transaction  a  loan 
to  a  third  party  collateralized  by  affiliate 
securities,  the  purpose  of  including  this 
covered  transaction  was  to  prevent 
evasion,  and  evasion  is  implausible 
when  the  collateral  taken  by  the  bank  is 
affiliate-issued  mutual  funds;  (iii) 
tracking  these  loans  can  be  very 
burdensome  as  many  of  the  loans  are 
small  and  the  value  of  the  mutual  fund 
collateral  changes  daily;  (iv)  the  assets 
of  an  affiliated  mutual  fund  generally 
are  shares  of  nonaffiliates,  which  could 
otherwise  serve  as  collateral  for  the  loan 
without  creating  a  covered  transaction 
under  section  2  3 A:  and  (v)  mutual  fimds 


*z"One  commenter  asked  for  clarification  that  a 
member  bank  may  use  the  higher  of  the  two 
valuation  options  for  these  transactions  if.  for 
example,  the  bank  does  not  have  the  procedures 
and  systems  in  place  to  verify  the  fair  market  value 
of  affiliate  securities.  The  Board  has  adjusted  the 
language  of  the  rule  to  clarify  that  a  member  bank 
may  chooa*  to  use  the  higher  valuation  option. 
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are  highly  regulated,  their  shares  are 
highly  liquid  and  can  only  be  purchased 
at  their  daily  net  asset  value,  and 
mutual  funds  are  required  by  law  to 
have  boards  of  directors  that  are  largely 
independent  of  the  bank  and  its 
affiliates. 

In  the  proposal,  the  Board  asked  for 
comment  on  five  potential  conditions  to 
the  availability  of  this  exemption:  (i) 
The  borrower  does  not  use  the  proceeds 
of  the  loan  to  purchase  shares  of  the 
affiliated  mutual  fund;  (ii)  the  borrower 
is  not  an  executive  officer  of  the 
member  bank  or  its  affiliates;  (iii)  the 
price  of  the  mutual  fimd  shares  is 
quoted  routinely  in  a  widely 
disseminated  news  source;  (iv)  the 
shares  of  the  mutual  fund  are  widely 
held  by  the  public;  and  (v)  the  member 
bank  and  its  affiliates  do  not  own  in  the 
aggregate  more  than  5  percent  of  the 
shares  of  the  mutual  fund.  A  few 
commenters  recommended  that  the 
Board  drop  all  five  of  these  conditions. 
Other  commenters  specifically  endorsed 
or  specifically  objected  to  particular 
conditions. 

One  commenter  supported  the  use  of 
proceeds  condition,  but  other 
commenters  objected  to  the  condition 
because  the  use  of  loan  proceeds  is  hard 
to  monitor  and  control.  Several 
commenters  expressed  opposition  to  the 
executive  officer  condition.  Many  of 
them  noted  that  Regulation  O  already 
comprehensively  regulates  bank  lending 
to  executive  officers.  A  number  of  other 
commenters  expressed  a  willingness  to 
support  the  condition  if  it  were 
modified  to  cover  only  executive 
officers  that  are  subject  to  Regulation  O 
restrictions. 

A  few  commenters  supported  the 
pricing  mechanism  condition.  One 
commenter  opposed  the  condition  on 
the  grounds  that  major  newspapers  only 
report  on  large  mutual  funds,  and  even 
small  mutual  funds  are  liquid  (and  must 
redeem  shares  upon  request  at  all  times) 
and  have  prices  quoted  on  internet  sites 
and  in  other  news  sources.  Several 
commenters  asked  the  Board  to  widen 
this  condition  to  explicitly  permit 
mutual  fund  price  quotes  to  be  obtained 
from  Momingstar,  Lipper,  Bloomberg, 
fund  supermarket  websites,  or  any  other 
unaffiliated,  real-time,  electronic  pricing 
system. 

Some  commenters  expressly 
supported  the  widely  held  condition. 
Several  other  commenters  criticized  the 
!  condition.  These  commenters  noted  that 
the  daily  redemption  requirement  to 
which  mut\ial  funds  are  subject  should 
satisfy  any  liquidity  concerns  that  the 
Board  may  have.  They  advised  that 
concentrated  ownership  of  a  fund 
would  not  adversely  impact  the  fund's 


liquidity  or  the  reliability  of  pricing 
information. 

One  conunenter  supported  the  5 
percent  ownership  limit  condition. 
Many  commenters  opposed  the 
condition,  largely  because  of  its 
purported  redundance  on  the  widely 
held  condition.  Some  of  these 
commenters  asked  the  Board  to  replace 
the  5  percent  condition  with  a  "no 
control"  condition. 

The'Board  has  decided  to  include  in 
the  final  rule  an  exemption  for 
extensions  of  credit  by  a  member  bank 
that  are  secured  by  shares  of  an 
affiliated  mutual  fund.  To  qualify  for  the 
exemption,  the  transaction  must  meet 
several  conditions.  First,  to  ensure  that 
the  affiliate  collateral  is  liquid  and 
trades  at  a  fair  price,  the  affiliated 
mutual  fund  must  be  an  open-end 
investment  company  that  is  registered 
with  the  SEC  under  the  1940  Act. 
Second,  to  ensure  that  the  member  bank 
can  easily  establish  and  monitor  the 
value  of  the  affiliate  collateral,  the 
affiliated  mutual  fund's  shares  serving 
as  collateral  for  the  extension  of  credit 
must  have  a  publicly  available  market 
price.  Third,  to  reduce  the  member  > 
bank's  incentives  to  use  these 
extensions  of  credit  as  a  mechanism  to 
support  the  affiliated  mutual  fund,  the 
member  bank  and  its  affiliates  must  not 
own  more  than  5  percent  of  the  fund's 
shares  (excluding  certain  shares  held  in 
a  fiduciary  capacity).  Finally,  the 
proceeds  of  the  extension  of  credit  must 
not  be  used  to  purchase  the  affiliated 
mutual  fund's  shares  serving  as 
collateral  or  otherwise  used  to  benefit 
an  affiliate.  In  such  circiunstances,  the 
member  bank's  extension  of  credit 
would  be  covered  by  section  23A's 
attribution  rule. 

Instead  of  creating  a  separate 
exemption  for  these  transactions  in 
subpart  E  of  the  rule,  the  Board  has 
decided  to  effect  this  exemption  by 
adjusting  the  valuation  rule  for 
extensions  of  credit  secured  by  affiliate- 
issued  securities.  Inserting  the 
exemption  into  the  valuation  rule  for 
this  type  of  covered  transaction  will 
enable  users  of  the  regulation  to 
determine  more  easily  the  non-exempt 
covered  transaction  amount  for  loans 
seciued  in  part  by  affiliate-issued 
seciuities  and  in  part  by  other  collateral. 
The  final  rule  effects  the  exemption  by 
providing  that  an  affiliated  mutual 
fund's  shares  that  meet  the  above- 
mentioned  criteria  do  not  count  as 
affiliate-issued  securities  for  purposes  of 
the  valuation  rule  for  extensions  of 
credit  seciued  by  affiliate-issued 
seciuities. 


VI.  Other  Requirements  Under  Section 
23A—Subpart  D 

Subpart  D  of  the  rule  provides 
guidance  to  banking  organizations  on 
three  issues  imder  section  2  3 A:  (i) 
Merger  and  acquisition  transactions 
between  a  member  bank  and  an  affiliate; 
(ii)  financial  subsidiaries  of  a  member 
bank;  and  (iii)  derivative  transactions 
between  a  member  bank  and  an  affiliate. 

A.  Merger  and  Acquisition  Transactions 
Between  a  Member  Bank  and  an 
Affiliate  (§223.31) 

1.  The  General  Rule  (§223.31(a-<:)) 

As  noted  above,  section  23A  includes 
a  member  bank's  purchase  of  assets 
from  an  affiliate  and  a  member  bank's 
purchase  of,  or  investment  in.  securities 
issued  by  an  affiliate  within  the 
definition  of  covered  transaction.  In  the 
past,  the  Board  has  been  required  to 
apply  these  provisions  to  transactions 
where  a  member  bank  directly  or 
indirectly  acquires  an  affiliate.  There  are 
three  principal  methods  by  which  a 
member  bank  acquires  an  affiliate.  The 
first  method  is  where  a  member  bank 
directly  purchases  or  otherwise  acquires 
the  affiliate's  assets  and  assumes  the 
affiliate's  liabilities.  In  this  case,  the 
transaction  is  treated  as  a  purchase  of 
assets,  and  the  covered  transaction 
amount  is  equal  to  the  amount  of  any 
separate  consideration  paid  by  the 
member  bank  for  the  affiliate's  assets  (if 
any)  plus  the  amount  of  any  liabilities 
assumed  by  the  bank  in  the  transaction. 

The  second  method  is  where  a 
member  bank  acquires  an  affiliate  by 
merger.  Because  a  merger  with  an 
affiliate  generally  results  in  the  member 
bank  acquiring  all  the  assets  of  the 
affiliate  and  assuming  all  the  liabilities 
of  the  affiliate,  this  transaction  is 
effectively  equivalent  to  the  piuchase 
and  assumption  transaction  described  in 
the  previous  paragraph.  Accordingly, 
the  merger  transaction  also  is  treated  as 
a  purchase  of  assets,  and  the  covered 
transaction  amount  is  again  equal  to  the 
amount  of  any  separate  consideration 
paid  by  the  member  bank  for  the 
affiliate's  assets  (if  any)  plus  the  amount 
of  any  liabilities  assumed  by  the  bank  in 
the  transaction."" 

The  third  method  involves  the 
contribution  or  sale  of  a  controlling 
block  of  an  affiliate's  shares  to  a  member 
bank.  The  Board  previously  has  treated 
these  transactions  as  a  purchase  of 
assets  covered  by  section  23A  if  the 
member  bank  paid  consideration  for  the 
shares  or  the  affiliate  whose  shares  were 


*>°As  noted  above,  section  223.3(dd)  of  the  final 
rule  makes  explicit  the  Board's  view  that  these 
merger  transactions  generally  involve  the  purchase 
of  assets  l>y  a  member  bank  from  an  affiliate. 
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contributed  to  the  member  bank  had 
habihties  to  any  affihate  of  the  bank.'" 

The  proposed  rule  did  not  alter  the 
treatment  of  the  first  two  types  of 
transaction  described  above.  The 
proposed  rule  did  set  forth,  however,  a 
new  treatment  for  the  third  type  of 
transaction.  The  proposed  ride  provided 
that  the  acquisition  by  a  member  bank 
of  securities  issued  by  a  compemy  that 
was  an  affiliate  of  the  bank  before  the 
acquisition  is  treated  as  a  purchase  of 
assets  from  an  affiliate  if  (i)  as  a  result 
of  the  transaction,  the  company 
becomes  an  operating  subsidiary  of  the 
bank:  and  (ii)  the  company  has 
liabilities,  or  the  bank  gives  cash  or  any 
other  consideration  in  exchange  for  the 
securities.  The  proposed  rule  also 
provided  that  these  transactions  must  be 
valued  initially  at  the  s\un  of  (i)  the  total 
amoimt  of  consideration  given  by  the 
member  bank  in  exchange  for  the 
securities;  and  (ii)  the  total  liabilities  of 
the  company  whose  securities  have 
been  acquired  by  the  member  bank.  In 
effect,  the  proposed  rule  required 
member  banks  to  treat  such  share 
donations  and  purchases  in  the  same 
manner  as  if  the  member  bank  had 
purchased  the  assets  of  the  transferred 
company  at  a  purchase  price  equal  to 
the  liabilities  of  the  transferred 
company  (plus  any  separate 
consideration  paid  by  the  bank  for  the 
shares). 

A  number  of  commenters  objected  to 
this  approach.  Many  of  them 
complained  that  the  approach  would 
prevent  banks  from  efficiently 
reorganizing  their  operations  and, 
therefore,  would  put  BHCs  at  a 
competitive  disadvantage  to  other  less 
regulated  companies.  These  commenters 
also  contended  that  the  approach 
ignores  the  reality  of  the  corporate 
limited  liability  shield. 

Some  of  these  commenters  simply 
asserted  that  the  rule  should  not  treat  a 
donation  of  shares  as  a  covered 
transaction  because  the  bank  is 
obtaining  an  asset  (shares)  at  no  cost. 
Other  conmienters  offered  a  variety  of 
alternative  formulas  for  valuing  these 
transactions.  The  principal  alternatives 
offiered  were  to  value  these  covered 
transactions  at  (i)  the  purchase  price 


F>aid  by  the  bank  for  the  shares  plus  any 
iabilities  of  the  transferred  company 
minus  the  value  of  the  assets  of  the 
transferred  company  (as  verified  by  an 
independent  third  party);  (ii)  the 
purchase  price  paid  by  the  bank  for  the 
shares:  (iii)  the  GAAP  net  worth  of  the 
transferred  company;  or  (iv)  the 
purchase  price  paid  by  the  bank  for  the 
shares  plus  any  liabilities  owed  by  the 
transferred  company  to  affiliates  of  the 
bank  (staffs  traditional  approach). 

For  the  following  reasons,  the  Board 
is  adopting  a  valuation  rule  for  these 
transactions  that  is  substantially 
identical  to  the  formida  set  forth  in  the 
proposed  rule.'^^  Regulation  W's 
treatment  of  these  transactions  is 
consistent  with  the  approach  that 
section  23A  takes  on  subsidiaries  of 
member  banks  and  with  economic  and 
marketplace  realities.  Section  23A  treats 
member  banks  and  their  operating 
subsidiaries  as  a  single  unit. 
Transactions  between  a  member  bank 
and  its  operating  subsidiaries  are  not 
treated  as  covered  transactions  between 
a  member  bank  and  an  affiliate  under 
section  23A;  rather,  they  are  treated  as 
transactions  entirely  inside  the  member 
bank.  Similarly,  a  transaction  between  a 
member  bank's  operating  subsidiary  and 
an  affiliate  of  the  member  bank  is 
treated  as  a  covered  transaction  between 
the  member  bank  itself  and  an  affiliate 
under  section  2  3 A.  Ignoring  the  separate 
corporate  form  of  operating  subsidiaries 
of  member  banks  and  treating  the  assets 
and  liabilities  of  operating  subsidiaries 
of  member  banks  as  assets  and  liabilities 
of  the  member  bank  itself  is,  therefore, 
consistent  with  the  structure  of  section 
23A.  Accordingly,  under  section  23A, 
these  share  transfers  in  which  an 
affiliate  of  a  member  bank  becomes  an 
operating  subsidiary  of  the  bank  are 
properly  viewed  as  a  purchase  of  an 
affiliate's  assets  and  an  assumption  of 
an  affiliate's  liabilities  by  the  bank.'^^ 


'"  See.  e.g..  Letter  dated  )une  11.  1999,  from 
Robert  deV.  Frierson,  Associate  Secretary  of  the 
Board,  to  Mr.  Robert  L.  Anderson.  The  Board 
adopted  this  view  of  these  internal  reorganizations 
principally  because  the  transactions  often  were 
motivated  by  funding  problems  at  the  transferred 
affiliate  or  the  member  bank's  parent  holding 
company  and  by  a  desire  to  use  the  bank's  resources 
to  alleviate  those  funding  needs.  Soon  after 
consummating  such  reorganizations,  bank  funds 
typically  were  used  to  pay  down  liabilities  that  the 
transferred  company  had  to  the  parent  holding 
company  of  the  member  bank. 


"■'The  final  rule  differs  from  the  proposed  rule 
in  one  small  respect.  The  final  rule  explicitly 
addresses  situations  in  which  the  assets  of  the 
transferred  company  include  securities  issued  by  an 
affiliate,  exteiuions  of  credit  to  an  affiliate,  or  other 
covered  transactions.  In  these  situations,  the  final 
rule  clarifies  that  a  member  bank  initially  must 
value  these  transactions  at  the  greater  of  (i)  the 
purchase  price  paid  by  the  bank  for  the  shares  of 
the  transferred  company  plus  the  total  liabilities  of 
the  transferred  company;  or  (ii)  the  total  value  of 
all  covered  transactions  acquired  by  the  bank  as  a 
result  of  the  transaction.  For  example,  assume  the 
transferred  company  has  S100  of  assets  ($25  of 
which  are  loans  to  an  affiliate)  and  S40  of  liabilities. 
Upon  donation  of  the  company's  shares  to  the 
member  bank,  the  bank  would  have  a  S40  covered 
transaction.  If  S4S  of  the  transferred  company's 
assets  are  loans  to  an  affiliate,  however,  the  member 
bank  would  have  a  $45  covered  transaction  upon 
donation  of  the  company's  shares  to  the  bank. 

'^^One  commenter  contended  that  the  rule's 
approach  to  these  reorganization  transactions 


Regulation  W's  treatment  of  affiliate 
share  transfers  is  also  consistent  with 
the  Board's  supervisory  experience.  The 
Board  has  foimd  that  banks  often 
operate  their  consolidated 
organizations — because  of  capital 
requirements,  financial  reporting 
requirements,  and  reputational  risk 
concerns — as  if  the  assets  and  fiabilities 
of  subsidiaries  were  assets  and 
liabilities  of  the  bank  itself.  Banks  often 
attempt  to  shore  up  their  subsidiaries  in 
times  of  financial  stress,  despite  the 
limited  liability  inhering  in  the 
corporate  form.  Accordingly,  the  rule 
treats  the  assets  and  liabilities  of  an 
operating  subsidiary  of  a  member  bank 
as  assets  and  liabilities  of  the  bank  itself 
forpurposes  of  section  23A."4 

Ine  rule  only  imposes  asset  purchase 
treatment  on  affiliate  share  transfers 
where  the  company  whose  shares  are 
being  transferred  to  the  member  bank 
was  an  affiliate  of  the  bank  before  the 
transfer.  If  the  transferred  company 
were  not  an  affiliate  before  the  transfer, 
it  would  not  be  appropriate  to  treat  the 
share  transfer  as  a  purchase  of  assets 
from  an  affiliate.  Similarly,  the  rule 
oidy  requires  asset  pinchase  treatment 
for  affiliate  share  transfers  where  the 
transferred  company  becomes  a 
subsidiary  and  not  an  affiliate  of  the 
member  bank  through  the  transfer.  If  the 
transferred  company  were  not  a 
subsidiary  of  the  member  bank  after  the 
transfer  (because,  for  example,  the  bank 
acquired  less  than  25  percent  of  a  class 
of  voting  securities  of  the  company)  or 
if  the  company  were  an  affiliate  of  the 
member  bank  after  the  transfer  (because. 
for  example,  the  bank's  holding 
company  continued  to  own  25  percent 
or  more  of  a  class  of  voting  securities  of 
the  company  or  because  the  company 
became  a  financial  subsidiary  of  the 
bank  after  the  transfer),  the  Board  does 
not  believe  it  would  be  appropriate  to 
treat  the  liabilities  of  the  company  as 
the  liabilities  of  the  bank  for  purposes 
of  section  23A.  In  those  cimmistances. 
section  23A  would  not  treat  the  member 
bank  and  the  transferred  company  as  a 
single  unit. 


unfairly  counts  100  percent  of  the  liabilities  of  the 
transferred  company  even  if  only  25  percent  of  the 
shares  of  the  company  are  transferred.  As  noted 
above,  this  outcome  is  consistent  with  the  structure 
of  section  23A,  which  treats  25-percent-owned 
operating  subsidiaries  as  part  of  the  member  bank 
itself. 

■M  Because  a  member  bank  usually  can  merge  a 
subsidiary  into  itself,  transferring  all  the  shares  of 
an  affiliate  to  a  member  bank  often  is  functionally 
equivalent  to  a  transaction  in  which  the  bank 
directly  acquires  the  assets  and  assumes  the 
liabilities  of  the  affiliate.  As  noted  above,  in  a  direct 
acquisition  of  assets  and  assumption  of  liabilities, 
the  covered  transaction  amount  would  be  equal  to 
the  total  amount  of  liabilities  assumed  by  the 
member  bank. 
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One  commenter  speculated  that  this 
approach  to  affiliate  share  transfers 
would  create  an  eternal  covered 
transaction.  Under  the  rule,  affiliate 
share  transfers  are  deemed  to  be  an  asset 
purchase  by  the  member  bank  from  an 
affiliate  and  would  diminish  over  time 
in  the  same  maimer  as  any  other  asset 
purchase.  That  is,  the  amoimt  of  the 
covered  transaction  would  decline  over 
time  as  the  assets  of  the  transferred 
company  were  sold  or  amortized.  The 
amount  of  the  covered  transaction 
would  not  decline  over  time,  however, 
as  the  member  bank  paid  off  the 
liabilities  of  the  transferred  company.  A 
valuation  example  in  the  final  rule  will 
help  to  explain  how  the  covered 
transaction  amount  of  these  affiliate 
share  transfers  winds  down  over  time. 

Another  commenter  asked  the  Board 
to  clarify  that  a  BHC  could  reduce  the 
covered  transaction  amount  for  an 
affiliate  share  transfer  by  making  a  cash 
contribution  to  the  transferee  bank  in 
the  amount  of  the  liabilities  of  the 
transferred  company.  The  Board  agrees 
that  an  affiliate  share  transfer  would  not 
be  a  covered  transaction  if,  in  addition 
to  receiving  the  affiliate  shares,  the 
transferee  member  bank  received  a  cash 
contribution  equal  to  the  amount  of  the 
liabilities  of  the  transferred  company.  In 
this  situation,  the  member  bank  should 
not  be  deemed  to  have  "purchased"  the 
assets  of  the  transferred  company. 

The  Board  notes  that  a  member  bank 
that  proposes  to  purchase  assets  from  an 
affiliate  as  part  of  an  internal  corporate 
reorganization  of  a  banking  organization 
(including  in  a  transaction  that  is 
treated  as  a  purchase  of  assets  under 
section  223.31  of  the  rule)  may  qualify 
for  a  regulatory  or  case-by-case 
exemption  from  section  23A.  Section 
223.41(d)  of  the  final  rule  sets  forth  a 
general  regulatory  exemption  for  these 
covered  transactions,  and  part  VII.C.  of 
this  preamble  discusses  both  the  general 
regulatory  exemption  and  the  Board's 
practice  of  granting  case-by-case 
exemptions  for  these  covered 
transactions.  In  addition,  section 
223.31(d)  of  the  final  rule,  which  is 
discussed  in  the  following  section  of  the 
preamble,  provides  an  exemption  for 
certain  step  transactions  that  are  treated 
as  asset  purchases  under  section 
223.31(a)  of  the  rule. 

2.  Step  Transaction  Exemption 
(§223.31(d-e)) 

The  proposed  regulation  also 
contained  a  regulatory  exemption  for 
certain  merger  and  acquisition 
transactions  that  result  in  the  transfer  of 
an  affiliate  to  a  member  bank.  Section 
223.31(d)  of  the  proposed  rule  provided 
an  exemption  from  the  requirements  of 


section  23A  (other  than  the  safety  and 
soundness  requirement)  for  transactions 
in  which,  for  example,  a  BHC  acquires 
the  stock  of  an  unaffiliated  company 
and,  immediately  after  consummation  of 
the  acquisition,  transfers  the  shares  of 
the  acquired  company  to  the  holding 
company's  subsidiary  member  bank. 
Although  these  transactions  technically 
would  be  treated  as  an  asset  purchase  by 
a  member  bank  from  an  affiliate — and 
this  member  bank  would  be  required  to 
value  the  covered  transaction  at  the  total 
amount  of  the  liabilities  of  the  acquired 
company  (plus  any  separate 
consideration  paid  by  the  bank  for  the 
company) — the  Board  believed  that  it 
would  be  inappropriate  to  require  a 
member  bank  to  count  these 
transactions  toward  its  section  23A 
quantitative  limits.  If  the  member  bank 
had  acquired  the  target  company 
directly,  there  would  have  been  no 
covered  transaction,  and  the  mere  fact 
that  the  bank's  holding  company  owned 
the  target  company  for  a  moment  in 
time  does  not  change  the  fundamental 
nature  of  the  transaction. 

Consequently,  the  proposed 
regulation  exempted  these  "step" 
transactions  under  certain  conditions. 
First,  the  member  bank  had  to  acquire 
the  target  company  immediately  after 
the  company  became  an  affiliate  (by 
being  acquired  by  the  bank's  holding 
company,  for  example).  Second,  the 
member  bank  had  to  acquire  the  entire 
ownership  position  in  the  target 
company  that  its  holding  company 
acquired.  Finally,  the  entire  transaction 
had  to  comply  with  the  market  terms 
requirement  of  section  23B. 

Many  commenters  objected  to  the 
immediate  transfer  requirement,  mostly 
on  the  basis  that  a  BHC  may  want  to 
hold  the  target  company  at  the  holding 
company  level  for  some  time  for  tax, 
business  line  integration,  or  regulatory 
approval  reasons.  Some  commenters 
advised  that  the  immediate  transfer 
requirement  could  be  replaced  with  a 
requirement  that  the  target  company  be 
acquired  by  the  BHC  "in  contemplation 
oP*  being  put  under  the  bank.  Other 
commenters  reconmiended  that  the 
immediate  transfer  requirement  be 
replaced  with  a  3-month,  6-month,  or  1- 
year  requirement. 

As  noted  in  the  preamble  to  the 
proposed  rule,  to  the  extent  that  the 
member  bank  acquires  the  target 
company  some  time  after  the  company 
becomes  an  affiliate,  the  transaction 
looks  less  like  a  single  transaction  in 
which  the  bank  acquires  the  target 
company  and  more  like  two  separate 
transactions,  the  latter  of  which 
involves  the  bank  acquiring  assets  ftom 
an  affiliate.  Nevertheless,  in  order  to 


provide  banking  organizations  with  a 
reasonable  amount  of  time  to  address 
legal,  tax,  and  business  issues  relating  to 
an  acquisition,  the  Board  has  decided  to 
permit  member  banks  to  avail 
themselves  of  the  step  transaction 
exemption  if  they  acquire  the  target 
company  within  three  months  after  the 
target  company  becomes  an  affiliate  (so 
long  as  the  appropriate  Federal  banking 
agency  for  the  bank  has  approved  the 
longer  time  period).  To  protect  the 
transferee  member  bank  from  a  decline 
in  the  financial  condition  or  asset 
quality  of  the  target  company  during  the 
time  that  the  acquired  company  is  an 
affiliate  of  the  bank,  the  final  rule  adds 
two  conditions  to  the  applicability  of 
the  step  transaction  exemption.  First,  a 
member  bank  must  notify  its 
appropriate  Federal  banking  agency  and 
the  Board,  at  or  before  the  time  that  the 
target  company  becomes  an  affiliate  of 
the  bank,  of  its  intent  ultimately  to 
acquire  the  target  company.  Second, 
there  must  be  no  material  change  in  the 
business  or  financial  condition  of  the 
target  company  during  the  time  between 
when  the  company  becomes  an  affiliate 
of  the  member  bank  and  the  bank's 
receipt  of  the  company. 

Several  commenters  also  objected  to 
the  "bank  must  acquire  all  of  the  target 
company"  requirement.  These 
commenters  alleged  that  there  are 
legitimate  business,  regulatory,  and  tax 
reasons  to  distribute  a  target  company's 
assets  and  subsidiaries  to  various  bank 
and  nonbank  subsidiaries  of  the  holding 
company.  Some  of  these  commenters 
advocated  replacing  the  100  percent 
requirement  with  a  25-50  percent 
requirement.  The  Board  has  decided  to 
keep  the  100  percent  requirement  in 
order  to  prevent  a  holding  company 
fit)m  keeping  the  good  subsidiaries  of 
the  target  company  and  transferring  the 
bad  subsidiaries  of  the  target  company 
to  the  holding  company's  subsidiary 
member  bank. 

Of  course,  if  a  banking  organization 
fails  to  meet  the  terms  of  the  step 
transaction  exemption,  the  oi^anization 
may  be  able  to  satisfy  the  conditions  of 
Regulation  W's  internal  corporate 
reorganization  exemption  or  may  be 
able  to  obtain  a  case-by-case  exemption 
from  the  Board. 

B.  Financial  Subsidiaries  (§  223.32) 

As  noted  above,  the  GLB  Act 
amended  section  23A  to  treat  a  financial 
subsidiary  of  a  bank  as  an  affiliate  of  the 
bank  and  to  establish  several  special 
rules  that  apply  to  transactions  with 
financial  subsidiaries.  The  regulation 
combines  all  of  the  special  rules  that 
apply  to  transactions  with  financial 
subsidiaries  in  a  single  section. 
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1  Applicability  of  the  10  Percent 
Quantitative  Limit  to  Transactions  With 
a  Financial  Subsidiary  (§  223.32(a)) 

First,  consistent  with  the  GLB  Act,  the 
regulation  provides  that  the  10  percent 
quantitative  limit  in  section  23A  does 
not  apply  with  respect  to  covered 
transactions  between  a  member  bank 
and  any  individual  financial  subsidiary 
of  the  bank.  Accordingly,  a  member 
bank's  aggregate  amoxmt  of  covered 
transactions  with  any  individual 
financial  subsidiary  of  the  bank  may 
exceed  10  percent  of  the  bank's  capital 
stock  and  surplus. '^s  a  member  bank's 
covered  transactions  with  its  financial 
subsidiaries,  however,  are  subject  to  the 
20  percent  quantitative  limit  in  section 
23A.  Thus,  a  member  bank  may  not 
engage  in  a  covered  transaction  with 
any  ^Uate  (including  a  financial 
subsidiary)  if  the  bank's  aggregate 
amount  of  covered  transactions  with  all 
affiliates  (including  financial 
subsidiaries)  would  exceed  20  percent 
of  the  bank's  capital  stock  and  surplus. 

The  Board  notes  that  the  exemption 
from  the  10  percent  limit  for 
investments  by  a  member  bank  in  its 
own  financial  subsidiary  does  not  apply 
to  investments  by  a  member  bank  in  the 
financial  subsidiary  of  an  affiliated 
depository  institution.  Although  the 
financial  subsidiary  of  an  affiliated 
depository  institution  is  an  affiliate  of 
the  member  bank  for  piuposes  of 
sections  23 A  and  23B,  the  GLB  Act 
states  that  only  "covered  transactions 
between  a  baiik  and  any  individual 
financial  subsidiary'  of  the  bank"  are  not 
subject  to  the  10  percent  limit  in  section 
23A.'"*  Accordingly,  a  member  bank 
may  not  engage  in  a  covered  transaction 
with  the  financial  subsidiary  of  an 
affiliated  depository  institution  if  the 
aggregate  amount  of  the  member  bank's 
covered  transactions  with  that  financial 
subsidiary  would  exceed  10  percent  of 
the  bank's  capital  stock  and  surplus. 

2.  Valuation  of  Investments  in  Securities 
Issued  by  a  Financial  Subsidiary 

(§  223.32(b)) 

Because  financial  subsidiaries  of  a 
member  bank  are  considered  affiliates  of 
the  bank  for  purposes  of  section  23A,  a 
member  bank's  purchases  of  and 
investments  in  the  securities  of  its 
financial  subsidiary  are  covered 
transactions  under  the  statute.  The  GLB 
Act  further  provides  that  a  member 
bank's  investment  in  its  own  financial 


subsidiary,  for  purposes  of  section  23A, 
shall  not  include  the  retained  earnings 
of  the  financial  subsidiary."^  In  light  of 
this  statutory  provision,  the  regulation 
contains  a  special  valuation  nile  for 
investments  by  a  member  bank  in  the 
securities  of  its  own  financial 
subsidiary. '  3"  Such  investments  must  be 
valued  at  the  greater  of  (i)  the  price  paid 
by  the  member  bank  for  the  securities; 
or  (ii)  the  carrying  value  of  the  securities 
on  the  financial  statements  of  the 
member  bank  (determined  in 
accordance  with  GAAP  but  without 
reflecting  the  bank's  pro  rata  share  of 
any  earnings  retained  or  losses  incurred 
by  the  financial  subsidiary  after  the 
bank's  acquisition  of  the  sectirities)."" 

This  valuation  rule  differs  from  the 
general  valuation  rule  for  investments  in 
securities  issued  by  an  affiliate  only  in 
that  the  financial  subsidiary  rule 
requires,  consistent  with  the  GLB  Act, 
that  the  carrying  value  of  the  investment 
be  computed  without  consideration  of 
the  retained  earnings  or  losses  of  the 
financial  subsidiary  since  the  time  of 
the  member  bank's  investment.  As  a 
result  of  this  rule,  the  covered 
transaction  amount  for  a  member  bank's 
investment  in  securities  issued  by  its 
financial  subsidiary  generally  would  not 
increase  after  it  was  made  except  in  the 
event  that  the  member  b^nk  made  an 
additional  capital  contribution  to  the 
subsidiary  or  purchased  additional 
securities  of  the  subsidiary. 

The  regulation  provides  several 
examples  designed  to  assist  member 
banks  in  valuing  investments  in 
securities  issued  by  a  financial 
subsidiary. 

One  commenter  criticized  this 
valuation  rule  and  asserted  that  a 
donation  of  shares  of  a  financial 
subsidiarv  to  a  bank  should  never  have 
a  section  23A  value.  For  the  reasons 
discussed  above  in  part  V.C.  of  this 
preamble,  the  Board  does  not  believe 
that  such  an  approach  to  valuation 
would  be  consistent  with  the  purposes 
and  structure  of  section  23A. 


<^' As  noted  above,  in  response  to  the  request  of 
a  commenter.  section  223.11  of  the  final  rule  aLso 
indicates  that  covered  transactions  between  a 
member  bank  and  its  financial  subsidiary  are 
exempt  from  the  10  percent  limit. 

'»t2  U.S.C  371c(e)(3)(A)  (emphasis  added). 


"'GLB  Act  S  121(b)(1)  (codified  at  12  U.S.C. 
371c(eM3)(B)). 

■"Consistent  with  the  GLB  Act.  the  special 
valuation  formula  in  Regulation  W  for  investments 
by  a  member  bank  in  its  own  financial  subsidiary 
does  not  apply  to  investments  by  a  member  bank 
in  a  financial  subsidiary  of  an  affiliated  depository 
institution.  Such  investments  must  be  valued  using 
the  general  valuation  formula  set  forth  in  section 
223.23  of  the  final  rule  for  investments  in  securities 
issued  by  an  affiliate  and,  further,  may  trigger  the 
anti-evasion  rule  contained  in  section  223.32(c)(1) 
of  the  rule. 

■  i^The  regulation  also  makes  clear  that  if  a 
financial  subsidiary  is  consolidated  with  its  parent 
member  bank  under  (iAAP,  the  carrying  value  of 
the  bank's  investment  in  the  financial  subsidiary 
shall  be  determined  based  on  parent-only  financial 
statements  of  the  bank. 


3.  Anti-Evasion  Rules  (§  223.32(c)) 

Section  23A  generally  applies  only  to 
transactions  between  a  member  bank 
and  an  affiliate  of  the  bank  and 
transactions  between  a  member  bank 
and  a  third  party  where  some  benefit  of 
the  transaction  accrues  to  an  affiliate  of 
the  bank.  The  statute  generally  does  not 
apply  to  transactions  between  two 
affiliates.  The  GLB  Act  establishes  two 
special  anti-evasion  rules,  however,  that 
govern  transactions  between  a  financial 
subsidiary  of  a  member  bank  and 
another  affiliate  of  the  bank.'*"  First,  the 
GLB  Act  provides  that  any  purchase  of, 
or  investment  in,  securities  issued  by  a 
member  bank's  financial  subsidiary  by 
an  affiliate  of  the  bank  will  be  deemed 
to  be  a  purchase  of,  or  investment  in. 
such  securities  by  the  bank  itself. 
Second,  the  GLB  Act  authorizes  the 
Board  to  deem  an  extension  of  credit 
made  by  a  member  bank's  affiliate  to 
any  financial  subsidiary  of  the  bank  to 
be  an  extension  of  credit  by  the  bank  to 
the  financial  subsidiary,  if  the  Board 
determines  that  such  action  is  necessary 
or  appropriate  to  prevent  evasions  of  the 
Federal  Reserve  Act  or  the  GLB  Act.  The 
regulation  incorporates  both  of  these 
provisions. 

In  the  proposed  regulation,  the  Board 
exercised  its  authority  under  the  second 
anti-evasion  rule  by  stating  that  an 
extension  of  credit  to  a  financial 
subsidiary  of  a  member  bank  by  an 
affiliate  of  the  bank  would  be  treated  as 
an  extension  of  credit  by  the  bank  itself 
to  the  financial  subsidiary  if  the 
extension  of  credit  is  treated  as 
regulatory  capital  of  the  financial 
subsidiary.  An  example  of  the  kind  of 
credit  extension  covered  by  this 
provision  would  be  a  subordinated  loan 
to  a  financial  subsidiary  that  is  a 
seciuities  broker-dealer  where  the  loan 
is  treated  as  capital  of  the  subsidiary 
under  the  SEC's  net  capital  rules. 
Although  several  commenters  opposed 
this  provision  of  the  proposed  rule,  and 
argued  that  it  would  impede  a  BHG's 
ability  to  serve  as  a  source  of  strength 
for  a  subsidiary  bank,  the  Board  has 
decided  to  retain  this  provision  in  the 
final  rule.  The  Board  believes  that 
treating  such  an  extension  of  credit  as 
a  covered  transaction  is  appropriate 
because  the  extension  of  credit  by  the 
affiliate  has  a  similar  effect  on  the 
subsidiary's  regulatory  capital  as  an 
equity  investment  by  the  affiliate,  which 
is  treated  as.^  covered  transaction  by  the 
terms  of  the  GLB  Act  (as  described 
above).  The  Board  notes  that  the  final 
rule  generally  does  not  prevent  a  BHC 


'•"•GLB  Act  S  121(b)(1)  (codified  at  12  U.S.C 
371c(e)(4)). 
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or  other  affiliate  of  a  member  bank  from 
providing  financial  support  to  a 
financial  subsidiary  of  the  bank  in  the 
form  of  a  senior  or  secured  loan. 

One  commenter  asked  the  Board  to 
determine  that  loans  from  an  affiliate  to 
a  financial  subsidiary  of  a  member  bank 
that  count  as  regulatory  capital  of  the 
financial  subsidiary  are  treated  as 
investments  in  the  equity  securities  of 
an  affiliate  rather  than  loans  to  an 
affiliate,  or  to  otherwise  exempt  such 
transactions  from  the  collateral 
requirements  of  section  23A.  According 
to  this  commenter,  such  a  determination 
woidd  be  consistent  with  the  reason  for 
extending  the  GLB  Act's  anti-evasion 
principle  to  cover  these  loans — ^that  the 
loans  are  equivalent  to  equity 
investments.  The  Board  disagrees  with 
this  comment  and  believes  that  such 
loans  by  an  affiliate  to  a  member  bank's 
financial  subsidiary  should  be  treated, 
consistent  with  the  GLB  Act's  anti- 
evasion  provisions,  as  if  they  were  made 
by  the  member  bank  itself.  If  the 
member  bank  itself  had  made  a 
subordinated  loan  coimting  as 
regulatory  capital  to  its  financial 
subsidiary,  the  loan  would  be  subject  to 
the  quantitative  limits  and  collateral 
requirements  of  section  23A  as  an 
extension  of  credit.  Accordingly,  imder 
the  final  rule,  such  a  loan  by  an  affiliate 
of  the  member  bank  to  the  financial 
subsidiary  also  would  be  subject  to  the 
quantitative  limits  and  collateral 
requirements  of  section  23 A  as  an 
extension  of  credit. 

In  addition,  the  proposed  regulation 
provided  an  exception  to  the  anti- 
evasion  rules  for  transactions  between  a 
member  bank's  financial  subsidiary  and 
another  affiliate  if  the  other  affiliate 
were  itself  a  depository  institution 
subject  to  section  2  3 A.  The  exception 
would  have  avoided  treating  certain 
transactions  as  covered  transactions 
both  for  the  parent  member  bank  of  the 
financial  subsidiary  and  for  the  other 
affiliated  depository  institution.  After 
further  analysis,  the  Board  has  decided 
to  remove  this  proposed  exception  to 
the  anti-evasion  rule  because  the 
exception  also  would  have  allowed  the 
financial  subsidiary  of  a  member  bank 
to  obtain  funding  from  the  entire 
banking  organization  in  amounts  that 
exceeded  20  percent  of  the  parent 
bank's  capital  and  surplus.  Congress 
designed  the  anti-evasion  rules  to 
prevent  a  bank  from  funding  its 
financial  subsidiaries  by  paying 
dividends  to  its  parent  and  having  its 
parent,  directly  or  indirectly,  reinvest 
the  funds  into  the  financial  subsidiary  . 
of  the  bank.  The  potential  for  such 
"round-tripping"  exists  whether  or  not 
the  parent  routes  such  funding  flows  to 


a  subsidiary  bank's  financial  subsidiary 
through  a  sister  depository  institution  of 
the  bank. 

The  Board  may  find  certain  other 
extensions  of  credit  by  an  affiliate  to  a 
financial  subsidiary  to  be  covered 
transactions  under  section  23 A  on  a 
case-by-case  basis. 

C.  Derivative  Transactions  (§  223.33) 

1.  Background 

Derivative  transactions  between  a 
bank  and  its  affiliates  generally  arise 
either  from  the  risk  management  needs 
of  the  bank  or  the  affiliate.  Transactions 
arising  from  the  bank's  needs  typically 
arise  when  a  bank  enters  into  a  swap  or 
other  derivative  contract  with  a 
customer  but  chooses  not  to  hedge 
directly  the  market  risk  generated  by  the 
derivative  contract  or  is  unable  to  hedge 
the  risk  directly  because  the  bank  is  not 
authorized  to  hold  the  hedging  asset.  In 
order  to  manage  the  market  risk,  the 
bank  may  have  an  affiliate  acqufre  the 
hedging  asset.  The  bank  would  then  do 
a  "Ittidging"  derivative  transaction 
between  itself  and  the  affiliate 
maintaining  the  hedge. 

Other  derivative  transactions  between 
a  bank  and  its  affiliate  are  affiliate- 
driven.  A  bank's  affiliate  may  enter  into 
an  interest-rate  or  foreign-exchange 
derivative  with  the  bank  in  order  to 
accomplish  the  asset-liability 
management  goals  of  the  affiliate.  For 
example,  a  BHC  may  hold  a  substantial 
amount  of  floating-rate  assets  but  issue 
fixed-rate  debt  securities  to  obtain 
cheaper  funding.  The  BHC  may  then 
enter  into  a  fixed-to-floating  interest-rate 
swap  with  its  subsidiary  ba^  to  reduce 
the  holding  company's  interest-rate  risk. 

Banks  and  their  amliates  that  seek  to 
enter  into  derivative  transactions  for 
hedging  (or  risk-taking)  purposes  could 
enter  into  the  desired  derivatives  with 
imaffiliated  companies.  Banks  and  their 
affiliates  often  choose  to  use  each  other 
as  their  derivative  counterparties, 
however,  in  order  to  maximize  the 
profits  of  and  manage  risks  within  the 
consolidated  financial  group. 

2.  Actions  Already  Taken  by  the  Board 

As  noted  above,  the  GLB  Act  required 
the  Board  to  adopt,  by  May  12,  2001,  a 
final  rule  to  address  as  covered 
transactions  under  section  23A  the 
credit  exposure  arising  ft^m  derivative 
transactions  between  member  banks  and 
their  affiliates  ("bank-affiliate 
derivatives").!*' Determining  the 


appropriate  treatment  for  bank-affiliate 
derivatives  under  section  23A  is  a 
complex  and  important  endeavor.  In 
light  of  the  complexities  of  the  subject 
matter  and  in  light  of  the  statutory 
deadline  in  the  GLB  Act,  the  Board  took 
the  following  two  steps  on  May  11, 
2001,  to  address  under  section  23A  the 
credit  exposure  arising  from  bank- 
affiliate  derivatives. 

First,  the  Board  published  an  interim 
final  rule  (concurrently  with  proposed 
Regulation  W)  that  subjected  bank- 
affiliate  derivatives  to  the  market  terms 
requirement  of  section  23B. 
Accordingly,  the  interim  rule  required 
each  member  bank  to  (i)  have  in  place 
credit  limits  on  its  derivatives  exposure 
to  affiliates  that  are  at  least  as  strict  as 
the  credit  limits  the  bank  imposes  on 
unaffiliated  companies  that  are  engaged 
in  similar  businesses  and  are 
substantially  equivdent  in  size  and 
credit  quality;  (ii)  monitor  derivatives 
exposure  to  affiliates  in  a  manner  that 
is  at  least  as  rigorous  as  it  uses  to 
monitor  derivatives  exposure  to 
comparable  unaffiliated  companies;  and 
(iii)  price,  and  require  collateral  in, 
derivative  transactions  with  affiliates  in 
a  way  that  is  at  least  as  favorable  to  the 
bank  as  the  way  the  bank  prices,  or 
requires  collateral  in,  derivatives  with 
comparable  unaffiliated  companies. 

The  interim  rule  also  required,  under 
section  2  3  A,  that  a  member  bank 
establish  and  maintain  policies  and 
procedures  reasonably  designed  to 
manage  the  credit  exposure  arising  from 
the  bank's  derivative  transactions  with 
affiliates.  The  policies  and  procedures, 
at  a  minimum,  had  to  provide  for 
monitoring  and  controlling  the  credit 
exposure  arising  from  the  member 
bank's  derivative  transactions  with 
affiliates  and  ensuring  that  the  bank's 
derivative  transactions  with  affiliates 
complied  with  section  23B.  The  interim 
final  rule  had  a  delayed  effective  date  of 
January  1.  2002. 

The  second  step  that  the  Board  took 
to  address  credit  exposure  on  bank- 
affiliate  derivatives  under  section  23A 
was  to  ask  for  public  comment  in  the 
preamble  to  proposed  Regulation  W  on 
a  set  of  questions  regarding  the 
appropriate  treatment  of  these 
transactions  under  section  2  3 A, 
including  whether  to  subject  the 
transactions  to  the  quantitative  limits 
and  collateral  requirements  of  the 
statute.  The  preamble  made  clear  that 
the  Board  would  not  take  additional 
steps  to  address  bank-<affiliate 


'*'  At  the  time  of  enactment  of  the  GLB  Act,  the 
Board  had  not  ruled  on  whether  derivatives 
between  a  member  bank  and  an  affiliate  were 
covered  transactions  under  section  23A  or  subject 
to  the  market  terms  requirement  of  section  23B. 


Although  industry  practice  generally  treated  bank-' 
affiliate  derivatives  as  subject  to  section  23B, 
industry  practice  did  not  treat  bank-affiliate 
derivatives  as  subject  to  section  23A. 
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derivatives  without  seeking  further 
public  comment  on  a  concrete  proposal. 

3.  Public  Comments 

About  16  commenters  wrote  in 
support  of  the  interim  rule  approach  to 
bank-affiliate  derivatives.  One 
commenter  argued,  however,  that  the 
interim  rule  was  ineffective  and 
insufficiently  detailed  to  satisfy  the  GLB 
Act  requirement  that  the  Board  issue  a 
final  rule  addressing  bank-affiliate 
derivatives  as  covered  transactions. 
Another  commenter  objected  to  the 
interim  rule  on  a  different  ground, 
argviing  that,  as  long  as  a  BHC  manages 
derivatives  credit  risk  effectively,  each 
subsidiary  bank  of  the  BHC  should  not 
be  required  to  have  separate  policies 
and  procedures  on  bank-affiliate 
derivatives. 

Commenters  uniformly  argued  against 
subjecting  bank-affiliate  derivatives  to 
the  quantitative  limits  and  collateral 
requirements  of  section  23A.  The 
principal  arguments  advanced  by 
commenters  were  that  (i)  derivatives  do 
not  fit  within  any  of  the  five  categories 
of  covered  transaction  in  section  23A; 
(ii)  section  23B  and  the  well-developed 
risk  management  practices  in  the 
institutional  derivatives  market  are 
sufficient  protection  to  banks;  (iii) 
derivatives  generally  are  not  entered 
into  for  funding  purposes;  and  (iv) 
covering  derivatives  xmder  section  23A 
would  he  burdensome  and  may  reduce 
the  ability  of  a  banking  organization  to 
centralize  its  risk  management  in  the 
unit(s)  best  able  to  bear  the  risk. 

4.  Current  Actions 

The  Board  is  not  prepared  at  this  time 
to  subject  credit  exposure  arising  from 
bank-affiliate  derivatives  to  all  the 
requirements  of  section  2  3 A.  The  Board 
continues  to  collect  information 
regarding  the  derivatives  practices  of 
banks  and  believes  that  more  time  is 
needed  to  determine  whether  the 
general  approach  of  the  interim  rule  on 
bank-affiliate  derivatives  will  suffice  to 
prevent  banks  from  incurring 
problematic  levels  of  credit  exposure  to 
affiliates  in  these  transactions. 

Federal  Reserve  examiners  recently 
conducted  a  limited  survey  of  a  number 
of  large  banking  organizations  to 
ascertain  their  compliance  with  the 
Board's  interim  nile  on  bank-affiliate 
derivatives.  1*2  xhe  survey  suggested 
that  reliance  on  bank-designed  policies 
and  procedures,  section  23B.  and  active 
examiner  supervision  to  regulate  bank- 


>*'  Federal  Reserve  examiners  also  surveyed  these 
same  banking  organizations  lo  assess  their 
compliance  with  the  Board's  interim  rule  on 
intraday  credit.  The  results  of  this  survey  are 
discussed  'below  in  part  VILL.  of  this  preamble. 


affiliate  derivatives  is  appropriate  and 
should  be  continued.  The  Board  expects 
member  banks  to  comply  strictly  with 
section  23B  in  their  derivative 
transactions  with  affiliates.  In  this 
regard,  the  Board  reminds  member 
banks  that  section  23B  requires  a 
member  bank  to  treat  an  affiliate  no 
better  than  a  similarly  situated 
nonaffiliate.  Section  23B  generally  does 
not  allow  a  member  bank  to  use  with  an 
affiliatiB  the  terms  and  conditions  it  uses 
with  its  most  creditworthy  unaffiliated 
customer  (unless  the  bank  can 
demonstrate  that  the  affiliate  is  of 
comparable  creditworthiness  as  the 
bank's  most  creditworthy  unaffiliated 
customer).  Instead,  section  23B  requires 
that  an  affiliate  be  treated  comparably 
(with  respect  to  terms,  conditions,  and 
credit  limits)  to  the  majority  of  third- 
party  customers  engaged  in  the  same 
business,  and  having  comparable  credit 
quality  and  size,  as  Uie  affiliate.  Because 
a  bank  generally  has  the  strongest  credit 
rating  within  a  holding  company,  the 
Board  generally  would  not  expect  an 
affiliate  to  obtain  better  terms  and 
conditions  bom  a  member  bank  than  the 
member  bank  receives  from'  its  major 
unaffiliated  counterparties.  In  addition, 
the  Board  notes  that  market  terms  for 
derivatives  among  major  financial 
institutions  generally  include  daily 
marks  to  market  and  two-way 
coUateralization  above  a  relatively  small 
exposure  threshold. 

The  Board  also  is  taking  two 
additional  regulatory  steps  at  this  time 
to  address  ba^-affiliate  derivatives, 
a.  Covering  derivatives  that  are  the 
functional  equivalent  of  a  guarantee. 
First,  the  Board  is  incorporating  into 
Regulation  W  the  Board's  previously 
expressed  view  that  credit  derivatives 
between  a  member  bank  and  a 
nonaffihate  in  which  the  bank  protects 
the  nonaffiliate  bom  a  defoult  on,  or 
decline  in  value  of,  an  obligation  of  an 
affiliate  of  the  bank  are  covered 
transactions  under  section  23A.  In  the 
preamble  to  proposed  Regulation  W,  the 
Board  stated  that  such  derivative 
transactions  are  guarantees  by  a  member 
bank  on  behalf  of  an  affiliate  (and, 
hence,  covered  transactions)  under 
section  23A. 

A  nimiber  of  commenters  discussed 
the  appropriate  treatment  of  these 
derivatives  under  section  23A.  A  few 
commenters  supported  treating  these 
derivatives  as  a  guarantee  on  behalf  of 
an  affiliate  under  section  23A.  Several 
other  commenters  argued  that  the  Board 
should  not  treat  these  derivatives  as 
section  23A  guarantees  if  the  bank  has 
hedged  its  exposure  to  the  affiliate  with 
a  third  party.  Some  commenters  also 
expressed  the  view  that  the  rule  should 


not  treat  these  derivatives  as  section 
23A  guarantees  if  the  affiliate's 
obligations  represent  a  small  portion  of 
the  reference  assets  for  the  credit 
derivative. 

The  final  Regulation  W  provides  that 
these  credit  derivatives  are  covered 
transactions  under  section  23A  and 
gives  several  examples. '^^  Consistent 
with  the  Board's  traditional  views  on 
hedging  under  section  23A,  the  rule 
does  not  allow  a  member  bank  to  reduce 
its  covered  transaction  amoimt  for  these 
derivatives  to  reflect  hedging  positions 
established  by  the  bank  with  third 
parties.  In  addition,  the  Board  does  not 
agree  with  commenters  that  an 
exception  to  the  rule  should  be  created 
for  a  credit  derivative  in  which  affiliate 
obligations  represent  a  small  portion  of 
the  reference  assets  underlying  the 
credit  derivative.  The  Board  intends  to 
interpret  this  provision  of  the  rule, 
however,  so  as  to  treat  such  a  credit 
derivative  as  a  covered  transaction  only 
to  the  extent  that  the  derivative  provides 
credit  protection  with  respect  to 
obligations  of  an  affiliate  of  the  member 

bank. 

b.  Including  the  interim  rule  in 
Regulation  W.  Second,  in  order  to 
consolidate  all  the  Board's  views  on 
sections  23A  and  23B  into  one  place, 
the  Board  is  incorporating  the 
provisions  of  the  separate  interim  final 
rule  on  bank-affihate  derivatives  into 
Regulation  W.  Under  Regulation  W. 
therefore,  each  member  bank  that 
engages  in  bank-affiliate  derivatives 
must  (i)  have  policies  and  procedxu«s  to 
monitor  and  control  the  bank's  credit 
exposiue  to  affiliates  in  derivative 
transactions  (including  by  imposing 
appropriate  credit  limits,  mark-to- 
market  requirements,  and  collateral 
requirements);  and  (ii)  ensure  that  its 
derivative  transactions  with  affiliates 
comply  with  section  23B. 

5.  Future  Actions 

The  Board  expects  to  issue,  in  the 
near  future,  a  proposed  rule  that  would 
invite  public  comment  on  how  to  treat 
as  covered  transactions  under  section 
23A  certain  derivatives  that  are  the 
functional  equivalent  of  a  loan  by  a 
member  bank  to  an  affiliate  or  the 
functional  equivalent  of  an  asset 
purchase  by  a  member  bank  from  an 
affiliate.  Although  the  Board  has  not  yet 
adopted  a  rule  that  explicitly  addresses 
these  types  of  derivatives  imder  section 
23A,  the  Board  will  treat  as  a  covered 
transaction,  as  appropriate  on  a  case-by- 
case  basis,  any  derivative  between  a 


■*>  In  most  instances,  the  covered  transaction 
amount  for  such  a  credit  derivative  would  be  the 
notional  principal  amount  of  the  derivative. 
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member  bank  and  an  affiliate  that  is 
entered  into  for  the  purpose  of  evading 
the  requirements  of  section  2  3 A. 

VII.  Exemptions — Subpart  E 

Section  23A  exempts  several  types  of 
transactions  from  the  statute's 
quemtitative  and  collateral  requirements 
and  other  types  of  transactions  from  the 
statute's  quantitative,  collateral,  and 
low-quality  asset  requirements.''**  The 
regulation  sets  forth  the  statutory 
exemptions,  clarifies  certain  of  these 
exemptions,  and  exempts  a  number  of 
additional  types  of  transactions.  The 
clarifications  and  additional  exemptions 
are  discussed  below. 

The  Board  reserves  the  right  to  revoke 
or  modify  any  additional  exemption 
granted  by  the  Board  in  Regulation  W  if 
the  Board  finds  that  the  exemption  is 
resulting  in  imsafe  or  imsound  banking 
practices.  The  Board  also  reserves  the 
right  to  terminate  the  eligibility  of  a 
paurticular  member  bank  to  use  any  such 
exemption  if  the  bank's  use  of  the 
exemption  is  resulting  in  unsafe  or 
unsound  banking  practices. . 

A.  Sister-Bank  Exemption  (§  223.41(a) 
and(b)) 

Section  23A(d)(l)  exempts  any 
transaction  between  a  member  bank  and 
a  "bank"  if  the  member  bank  controls  80 
percent  or  more  of  the  voting  seciu-ities 
of  the  bank,  the  bank  controls  80 
percent  or  more  of  the  voting  seciuities 
of  the  member  bank,  or  a  company 
controls  80  percent  or  more  of  the 
voting  securities  of  both  the  member 
bank  and  the  bank.'*^  Section  23A 
states  that  the  term  "bank"  includes 
"any  State  bank,  national  bank,  banking 
association,  and  trust  company,"  and 
other  Federal  law  provides  that  an 
insured  savings  association  should  be 
treated  as  a  "bank"  for  purposes  of  the 
sister-bank  exemption.'*^  Section  23A 
also  provides  the  Board  with  authority 
to  issue  definitions  consistent  with  the 
section  as  may  be  necessary  to  carry  out 
the  purposes  of  the  section  and  to 
prevent  evasions  thereof.'*''  In  addition, 
the  statute  provides  that  covered 
transactions  between  sister  b€mks  must 
be  consistent  with  safe  and  sound 
banking  practices.''*^ 

The  proposed  rule  clarified  that  the 
sister-bank  exemption  generally  applies 


only  to  transactions  between  insured 
depository  institutions.  Although  one 
commenter  vsrrote  in  support  of  this 
restriction  of  the  sister-bank  exemption, 
many  other  commenters  objected  to  this 
action.  The  protestants  argued  that 
restricting  the  sister-bank  exemption  to 
insured  depository  institutions  is 
inconsistent  with  the  statutory  language 
and  the  primary  purpose  behind  the 
exemption,  which  focused  not  on  the 
insured  status  of  the  sister  depository 
institutions  but  on  the  regiilated  status 
of  the  institutions.  In  addition,  several 
of  these  conunenters  expressed  the  view 
that  the  Board  does  not  have  rulemaking 
authority  to  restrict  the  sister-bank 
exemption  to  insured  depository 
institutions. 

The  final  rule  continues  to  restrict  the 
availability  of  the  sister-bank  exemption 
to  insured  depository  institutions.''*^  In 
the  view  of  the  Board,  vhis  restriction  is 
consistent  with  the  legislative  intent 
behind  the  exemption,  which  was  to 
permit  the  flow  of  fimds  from  one 
insured  depository  institution  to 
another  insured  depository  institution. 
In  this  regard,  the  Board  notes  that, 
under  the  cross-guaiantee  provisions  of 
the  FDI  Act.  an  insured  depository 
institution  is  generally  liable  for  any 
loss  inciured  by  the  FTDIC  in  connection 
with  the  de&ult  of  a  commonly 
controlled  insured  depository 
institution. '  ^"  Moreover,  without  such 
an  interpretation  of  the  sister-bank 
exemption,  a  member  bank  would  be 
able  to  engage  in  unlimited  covered 
transactions  with  certain  uninsured 
depository  affiliates.  Permitting  a 
member  bank  to  provide  an  unlimited 
amoimt  of  funding  to  an  uninsured 
depository  affiliate  would  facilitate  an 
unsafe  and  unsound  banking  practice 
and  would  contravene  one  of  the 
principal  purposes  of  the  statute — 
protecting  the  deposit  insurance  funds 
from  loss. '5' 

A  nimiber  of  commenters  contended 
that,  if  the  final  rule  restricts  the 


'■"  12  U.S.C.  37tc(d). 

''*^The  sister-bank  exemption  in  section  23A  does 
not  allow  a  member  bank  to  avoid  any  restrictions 
on  sister-bank  transactions  that  may  apply  to  the 
bank  under  the  prompt  corrective  action  framework 
set  forth  in  section  38  of  the  FDI  Act  (12  U.S.C. 
1831o)  and  regulations  adopted  thereunder  by  the 
bank's  appropriate  Federal  banking  agency. 

'«»12  U.S.C.  371c(b)(5).  1468(a)(2). 

"'12  U.S.C.  371c(f)(l). 

'♦■12U.S.C.  371c(a)(4). 


'<«For  reasons  of  verbal  economy,  the  final  rule 
uses  the  term  "depository  institution"  rather  than 
"insured  depository  institution"  to  signify  the  set 
of  institutions  eligible  for  the  sister-bank  exemption 
(and  for  certain  other  purposes).  The  final  rule 
defines  "depository  institution."  however,  to  mean 
an  "insured  depository  institution"  as  defined  in 
the  FDI  Act. 

's°See  12  U.S.C.  1815(e). 

*''^<  As  noted  above,  a  member  bank  and  its 
operating  subsidiaries  are  considered  a  single  unit 
for  purposes  of  section  23A.  Accordingly,  under  the 
statute  and  the  regulation,  transactions  between  a 
member  bank  (or  its  operating  subsidiary)  and  the 
operating  subsidiary  of  a  sister  insured  depository 
institution  generally  qualify  for  the  sister-bank 
exemption.  A  few  commenters  suggested  that  the 
proposed  rule  was  ambiguous  on  this  point.  The 
Board  has  amended  the  final  rule's  definition  of 
"depository  institution"  to  eliminate  any  such 
ambiguity. 


availability  of  the  sister-bank  exemption 
to  insured  depository  institutions,  the 
rule  also  should  confirm  that  an 
uninsured  depository  institution 
subsidiary  of  a  member  bank  would  be 
considered  an  operating  subsidiary  (and 
not  an  affiliate)  of  the  bank.  According 
to  these  commenters,  there  is  no 
compelling  reason  under  section  23A  to 
treat  an  uninsured  depository 
institution  subsidiary  of  a  member  bank 
any  differently  than  other  iminsured 
subsidiaries  (for  example,  mortgage 
lending  or  investment  advisory 
subsidiaries)  of  the  bank.  The  Board 
agrees  with  this  position  and  has 
revised  the  rule's  definition  of  affiliate 
generally  to  exclude  iminsured 
depository  institution  subsidiaries  of  a 
member  bank.  Accordingly,  under  the 
final  rule,  covered  transactions  between 
a  member  bank  and  a  parent  uninsured 
depository  institution  or  a  commonly 
controlled  uninsured  depository 
institution  generally  would  be  subject  to 
section  23 A  whereas  covered 
transactions  between  a  member  bank 
and  a  subsidiary  uninsured  depository 
institution  would  not  be  subject  to 
section  23A. 

B.  Purchases  of  Loans  on  a  Nonrecourse 
Basis  (§  223.41(c)) 

Under  section  23A(d)(6),  a  member 
bank  may  purchase  loans  on  a 
nonrecourse  basis  from  an  affiliated 
"bank"  exempt  from  section  23A,  even 
if  the  transaction  does  not  qualify  for 
the  sister-bank  exemption. '^^  The  rule 
clarifies  that  the  scope  of  this  exemption 
parallels  that  of  the  sister-bank 
exemption  by  stating  that  this 
exemption  applies  only  to  a  member 
bank's  purchase  of  a  loan  from  an 
affiliated  insured  depository  institution. 

Section  23A(d)(6)  also  exempts  the 
piut:hase  bom  an  affiliate  of  assets  that 
have  a  readily  identifiable  market 
quotation.  This  exemption  is  set  forth 
separately  in  the  regulation  for  purposes 
of  clarity  and  is  discussed  in  detail 
below  in  part  VII.F.  of  this  preamble. 

C.  Internal  Corporate  Reorganizations 
(§  223.41(d)) 

The  Board  has  granted  numerous 
section  23A  exemptions,  on  a  case-by- 
case  basis,  for  asset  purchases  by  a  bank 
from  an  affiliate  that  are  part  of  a  one-    . 
time  internal  corporate  reorganization  of 
a  banking  organization. '^^  The  Board 
typically  has  approved  such  exemptions 
only  if  certain  conditions  are  met. 
including  (i)  the  bank's  parent  holding 


'"  12  U.S.C.  371c(d)(6). 

>*^  See.  e.g..  Travelers  Group  Inc.  and  Citicorp.  84 
Federal  Reserve  Bulletin  985. 1013-14  (1998)  and 
Letter  dated  NovembW  14, 1996.  from  William  W. 
Wiles.  Secretarv  of  the  Board,  to  |ohn  Byam. 
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company  provides  certain  assurances 
concerning  the  quality  of  the  transferred 
assets;  (ii)  the  disinterested  directors  of 
the  bank  approve  the  transaction  in 
advance:  (iii)  the  transfer  does  not 
include  any  low-quality  assets;  and  (iv) 
the  bank's  appropriate  Federal  banking 
agency  and  the  F1)IC  inform  the  Board 
that  they  have  no  objection  to  the 
transaction. 

Several  commenters  requested  that 
the  Board  include  such  an  exemption  in 
the  final  rule,  and  the  Board  has  done 
so.  Under  this  exemption,  a  member 
bank  would  be  permitted  to  purchase 
assets  (other  than  low-quality  assets) 
from  an  affiliate  (including  in 
connection  with  an  affiliate  share 
transfer  that  section  223.31  of  the  rule 
treats  as  a  purchase  of  assets)  exempt 
from  the  quantitative  limits  of  section 
23A  if  the  following  conditions  are  met. 

First,  the  asset  purchase  must  be  part 
of  an  internal  corporate  reorganization 
of  a  holding  company  that  involves  the 
transfer  of  all  or  substantially  all  of  the 
shares  or  assets  of  an  affiliate  or  of  a 
division  or  department  of  an  affiliate. 
Stated  another  way,  the  asset  purchase 
must  not  be  part  of  a  series  of  periodic, 
ordinary  course  asset  transfers  from  an 
affiliate  to  a  member  bank.  Second,  the 
member  bank's  holding  company  must 
provide  the  Board  with 
contemporaneous  notice  of  the 
transaction  and  must  commit  to  the 
Board  to  make  the  bank  whole,  for  a 
period  of  two  years,  for  any  transferred 
assets  that  become  low-quality  assets. '•■»* 
Third,  a  majority  of  the  member  bank's 
directors  must  review  and  approve  the 
transaction  before  consummation. 
Fourth,  the  section  23A  value  of  the 
covered  transaction  must  be  less  than  10 
percent  of  the  member  bank's  capital 
stock  and  surplus  (or  up  to  25  percent 
of  the  bank's  capital  stock  and  surplus 
with  the  prior  approval  of  the  bank's 
appropriate  Federal  banking  agency). 
Fifth,  the  member  bank's  holding 
company  and  all  its  subsidiary 
depository  institutions  must  be  well 
capitalized  and  well  managed  and  must 
remain  well  capitalized  upon 
consummation  of  the  transaction. 

Although  these  criteria  are  stricter 
than  what  the  Board  traditionally  has 
applied  in  connection  with  its  case-by- 
case  exemptions  for  asset  purchases,  the 
heightened  strictness  is  appropriate  in 
exchange  for  the  flexibility  that  the 
regulatory  exemption  grants  member 
banks.  Although  the  regulatory 
exemption  would  limit  the  Board's 


'■** The  notice  also  must  describe  the  primary 
business  activities  of  the  affiliate  whose  shares  or 
assets  are  being  transferred  to  the  member  bank  and 
must  indicate  the  anticipated  date  of  the 
reoiiganization. 


opportunity  to  block  certain  internal 
reorganizations  of  a  banking  company 
based  on  an  ad  hoc  analysis  of  the 
condition  of  the  bank  or  the  nature  or 
quality  of  the  assets  being  transferred  to 
the  bank,  the  Board  believes  that  the 
well-capitalized  and  well-managed 
requirements,  the  two-year  buyback 
commitment,  and  the  quantitative  limit 
in  the  rule  should  prevent  banking 
companies  from  abusing  their  banking 
units  in  reorganization  transactions. 

D.  Correspondent  Banking  (§  223.42(a)) 

Section  23 A  exempts  from  its 
quantitative  limits  and  collateral 
requirements  any  deposit  by  a  member 
bank  in  an  affiliated  bank  or  affiliated 
foreign  bank  that  is  made  in  the 
ordinary  course  of  correspondent 
business,  subject  to  any  restrictions  that 
the  Board  may  impose. '^^  The  final  rule 
(like  the  proposed  rule)  further  provides 
that  such  deposits  must  represent 
ongoing,  working  balances  maintained 
by  the  member  bank  in  the  ordinary 
course  of  conducting  the  correspondent 
business.  Although  one  commenter 
argued  that  the  Board  should  eliminate 
this  regulatory  "ongoing,  working 
balances"  requirement,  in  the  Board's 
view,  an  occasional  deposit  in  an 
affiliated  institution  would  not  be  in  the 
ordinary  course  of  correspondent    i 
business.  Failure  to  impose  this 
restriction  on  the  correspondent 
banking  exemption  could  enable 
member  banks  to  abuse  the  exemption 
to  provide  one-off  funding  to  an 
affiliated  bank  or  foreign  bank. ^5** 

Although  not  required  by  section  23A 
or  HOLA,  the  final  rule  also  provides 
that  correspondent  deposits  in  an 
affiliated  insured  savings  association  are 
exempt  if  they  otherwise  meet  the 
requirements  of  the  exemption. 

E.  Secured  Credit  Transactions 
(§  223.42(c)) 

Section  23A  exempts  any  credit 
transaction  by  a  member  bank  with  an 
affiliate  that  is  "fully  secured"  by  U.S. 
government  obligations  or  by  a 
"segregated,  earmarked"  deposit 
account. '5^  The  rule  clarifies  that  a 
deposit  account  meets  the  "segregated, 
earmarked"  requirement  only  if  the 
account  exists  for  the  sole  purpose  of 
securing  credit  transactions  between  the 


■"12U.S.C.  371c(d)(2). 

'^Unlike  the  sister-bank  exemption,  the 
exemption  for  correspondent  banking  deposits 
would  apply  to  deposits  placed  by  a  member  bank 
in  an  uninsured  depository  institution  or  foreign 
bank.  Because  the  statutory  exemption  by  its  terms 
covers  deposits  made  in  a  foreign  bank.  Congress 
must  not  have  intended  to  restrict  this  exemption 
to  deposits  made  in  an  insured  depository 
institution. 

'5'  12  U.S.C.  371c(d)(4). 


member  bank  and  its  affiliates  and  is  so 
identified.  This  requirement  would 
parallel  the  provision  in  section 
223.14(b)(l)(i)(D)  of  the  rule  relating  to 
which  deposits  count  toward  the 
collateral  requirements  of  section  23A. 

A  few  commenters  requested 
confirmation  that  a  credit  transaction 
partially  secured  by  U.S.  government 
obligations  or  deposit  accounts  would 
be  exempt  under  this  section  to  the 
extent  of  such  collateral.  As  noted 
above,  under  section  23A,  if  U.S. 
government  obligations  or  deposit 
accounts  are  sufficient  to  fully  secure  a 
credit  transaction,  then  the  transaction 
is  completely  exempt.  Under  the  statute, 
however,  if  the  U.S.  government 
obligations  or  deposit  accounts 
represent  less  than  full  security  for  the 
credit  transaction,  then  the  amount  of 
U.S.  government  obligations  or  deposits 
counts  toward  the  collateral 
requirements  of  section  2 3 A,  but  no  part 
of  the  transaction  is  exempt  from  the 
statute's  quantitative  limits. 

In  response  to  the  request  of 
commenters,  the  Board  has  decided  to 
grant  an  additional  exemption 
consistent  with  the  spirit  of  the  (d)(4) 
exemption  in  section  23A.  Under  this 
expanded  form  of  the  (d)(4)  exemption, 
a  credit  transaction  with  an  affiliate  will 
be  exempt  "to  the  extent  that  the 
transaction  is  and  remains  secured"  by 
appropriate  (d)(4)  collateral.  This 
exemption  is  consistent  with  the 
Board's  treatment  of  similar  transactions 
under  Regulation  O  and  the  OCC's 
interpretations  of  the  national  bank 
lending  limits. i"*" 

Accordingly,  under  the  final  rule,  if  a 
member  bank  makes  a  $100  non- 
amortizing  term  loan  to  em  affiliate  that 
is  secured  by  $50  of  U.S.  Treasury 
securities  and  $75  of  real  estate,  the 
value  of  the  covered  transaction  will  be 
$50.  If  the  market  value  of  the  U.S. 
Treasury  securities  falls  to  $45  during 
the  life  of  the  loan,  the  value  of  the 
covered  transaction  would  increase  to 
$55.  The  Board  expects  member  banks 
that  use  this  expanded  (d)(4)  exemption 
to  review  the  market  value  of  their  U.S. 
government  obligations  collateral 
regularly  to  ensure  compliance  with  the 
exemption. 

F.  Purchases  of  Assets  With  Readily 
Identifiable  Market  Quotes  (§  223.42(e)) 

Section  23A(d)(6)  exempts  the 
purchase  of  assets  by  a  member  bank 
from  an  affiliate  if  the  assets  have  a 
"readily  identifiable  and  publicly 
available  market  quotation"  and  are 
purchased  at  their  ciurent  market 


'»"  See  58  FR  26507-26508.  May  4.  1993;  12  CFR 
32.3(i). 
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quotation."^  The  Board  generally  has 
Umited  the  availability  of  this 
exemption  (the  "(d)(6)  exemption")  to 
purchases  of  assets  with  market  prices 
that  are  recorded  in  widely 
disseminated  publications  that  are 
readily  available  to  the  general  public, 
such  as  newspapers  with  a  national 
circulation.  Because  as  a  general  matter 
only  exchange-traded  assets  are 
recorded  in  such  publications,  the  test 
has  ensured  that  the  qualifying  assets 
are  traded  actively  enough  to  have  a  true 
"market  quotation"  and  that  examiners 
can  verify  that  the  assets  are  purchased 
at  their  current  market  quotation. 
Regulation  W  codifies  this  Board 
interpretation  of  the  (d)(6)  exemption 
and  clarifies  that  the  exemption  applies 
to  a  member  bank's  purchase  from  an 
affiliate  of  an  asset  that  has  a  readily 
identifiable  and  publicly  available 
market  quotation  if  the  asset  is 
purchased  at  or  below  the  asset's  current 
market  quotation.'^ 

A  number  of  commenters  requested 
that  the  Board  clarify  that  certain  assets 
would  be  eligible  for  purchase  by  a 
member  bank  under  the  statutory  (d)(6) 
exemption.  These  assets  included  (i) 
assets  whose  prices  are  quoted  on  an 
internet  web  site  that  is  generally 
available  to  the  pubUc  (with  or  without 
a  subscription  fee)  and  that  provides 
actual  prices  of  securities  traded  on  at 
least  a  daily  basis;  (ii)  securities  issued 
by  an  affiliate  or  at  least  affiliate-issued 
securities  that  are  fully  guaranteed  by 
the  U.S.  government  or  its  agencies;  and 
(iii)  OTC  securities,  loans,  and 
derivative  contracts. 

With  respect  to  the  first  asset  class, 
commenters  have  failed  to  demonstrate 
that  an  asset  whose  price  is  quoted  on 
an  internet  web  site  but  is  not  otherwise 
recorded  in  a  widely  disseminated 
publication  is  traded  in  a  sufficiently 
liquid  market  to  ensure  that  a  member 
bank's  purchase  of  that  asset  from  its 
affiliate  would  be  at  a  fair  market  price. 

With  respect  to  the  second  asset  class, 
the  Board  has  decided  to  remove  the 
provision  of  the  proposed  rule  that 
rendered  the  (d)(6)  exemption 
unavailable  for  purchases  of  affiliate- 
issued  securities.  As  discussed  in  more 
detail  in  part  X  of  this  preamble  (and 
subpart  H  of  the  final  rule),  however,  if 


'"12U.S.C.  371c(dK6). 

""The  proposed  rule  provided  that  all  U.S. 
government  obligations  were  eligible  (d)(6)  assets. 
The  final  rule  provides  that  a  U.S.  government 
obligation  is  an  eligible  (d)(6)  asset  only  if  the 
obligation's  price  is  quoted  routinely  in  a  widely 
disseminated  publication  that  is  readily  available  to 
the  general  public.  The  Board  has  tightened  the  rule 
in  this  regard  because,  although  all  U.S.  government 
obligations  have  low  credit  risk,  not  all  U.S. 
government  obligations  trade  in  liquid  markets  at 
publicly  available  market  quotations. 


a  member  bank  purchases  fixim  one 
affiliate  securities  issued  by  another 
affiliate,  the  bank  has  engaged  in  two 
types  of  covered  transaction.  Under  the 
final  rule,  although  the  (d)(6)  exemption 
may  exempt  the  one-time  asset  purchase 
from  the  first  affiliate,  it  would  not 
exempt  the  ongoing  investment  in 
securities  issued  by  the  second  affiliate. 

With  respect  to  the  third  asset  class, 
the  Board  confirms  that  the  (d)(6) 
exemption  may  apply  to  a  purchase  of 
assets  that  are  not  traded  on  an 
exchange.  In  particular,  purchases  of 
gold  and  silver,  and  purchases  of  OTC 
securities,  loans,  and  derivative 
contracts  whose  prices  are  recorded  in 
widely  disseminated  publications,  may 
qualify  for  the  (d)(6)  exemption. 

G.  Purchases  of  Securities  With  a  Ready 
Market  From  a  Securities  Affiliate 
(§  223.42(f)) 

Concurrently  with  the  issuance  of 
proposed  Regulation  W,  the  Board 
adopted  a  final  rule  that  provided  an 
additional  exemption  bom  section  23 A 
for  certain  purchases  of  securities  by  a 
member  bank  from  an  affiliate  (the 
"Final  (d)(6)  Rule").i«i  The  Final  (d)(6) 
Rule  expanded  the  statutory  (d)(6) 
exemption  to  allow  a  member  bank  to 
purchase  securities  from  an  affiliate 
based  on  price  quotes  obtained  from 
certain  electronic  screens  so  long  as, 
among  other  things,  the  selling  affiliate 
is  a  broker-dealer  registered  with  the 
SEC;  the  securities  are  traded  in  a  ready 
market  and  eligible  for  purchase  by 
State  member  banks;  the  securities  are 
not  purchased  within  30  days  of  an 
imderwriting  (if  an  affiliate  of  the  bank 
is  an  imderwriter  of  the  securities);  and 
the  securities  are  not  issued  by  an 
affiliate.  Proposed  Regulation  W  also 
contained  this  exemption,  and  the 
Board  sought  further  comment  on  the 
scope  and  conditions  of  the  exemption. 
Commenters  expressed  general  support 
for  the  new  exemption  but  criticized 
many  of  the  particular  conditions  to  the 
exemption. 

1 .  Broker-Dealer  Requirement 

Some  commenters  believed  that  the 
new  (d)(6)  exemption  should  not 
contain  a  U.S.  registered  broker-dealer 
requirement.  Several  other  commenters 
urged  the  Board,  in  light  of  the 
increasing  globalization  of  fixed-income 
markets  and  the  rigorous  supervisory 
frameworks  for  securities  firms  in  many 
foreign  jurisdictions,  to  allow  banks  to 
purchase  securities  frtim  a  registered 
foreign  broker-dealer  imder  the  new 
(d)(6)  exemption. 


>Bi  66  FR  24220.  May  11.  2001. 


The  Board  has  decided  to  retain  the 
U.S.  registered  broker-dealer 
requirement.  Broker-dealers  that  are 
registered  with  the  SEC  are  subject  to 
supervision  and  examination  by  the  SEC 
and  are  required  by  SEC  regulations  to 
keep  and  maintain  detailed  records 
concerning  each  securities  transaction 
conducted  by  the  broker-dealer.  In 
addition,  SEC-registered  broker-dealers 
have  experience  in  determining  whether 
a  seciuify  has  a  "ready  market"  imder 
SEC  regulations.  The  Board  believes  that 
these  &ctors  will  help  ensure  that 
member  banks  satisfy  the  requirements 
of  the  expanded  exemption  and  will 
assist  the  Federal  banking  agencies  in 
monitoring  such  compliance. 

The  Board  does  not  believe  it  is 
appropriate  at  this  time  to  expand  the 
exemption  to  include  securities 
purchases  iioxa.  foreign  broker-dealers 
because  such  entities  may  be  subject  to 
different  levels  of  supervision  and 
regulation  and  because  of  the  increased 
difficulties  associated  with  monitoring 
compliance  by  foreign  entities.  The  final 
rule  explicitly  provides,  however,  that  a 
member  bank  may  request  that  the 
Board  exempt  securities  purchases  from 
a  particular  foreign  broker-dealer,  and 
the  Board  would  consider  these  requests 
on  a  case-by-case  basis  in  light  of  all  the 
facts  and  circumstances.  In  any  event, 
the  Board  expects  to  evaluate  the 
continued  need  for  this  requirement  as 
banks  and  the  Board  gain  experience 
with  this  expanded  exemption. 

2.  Securities  Eligible  for  Purchase  by  a 
State  Member  Bank 

A  number  of  commenters  asked  the 
Board  to  eliminate  the  requirement  in 
the  new  (d)(6)  exemption  that  the 
securities  be  eligible  for  purchase  by  a 
State  member  bank.  These  commenters 
noted  that  certain  depository 
institutions  (notably  State  nonmember 
banks)  and  certain  overseas  (for 
example.  Edge  corporation)  and 
domestic  subsidiaries  of  banks  have 
broader  investment  powers,  including 
equity  investment  powers,  than  State 
member  banks.  Moreover,  according  to 
these  commenters,  this  requirement 
would  impose  a  high  recordkeeping  and 
compliance  burden  on  State  nonmember 
banks  that  are  not  subject  to  the  State 
member  bank  investment  rules  but  are 
already  subject  to  a  host  of  State  and 
Federal  investment  regulations. 

The  Board  believes  that  the  statutory 
and  other  restrictions  placed  on  a  State 
member  bank's  ownership  of  securities 
also  are  appropriate  limits  on  the 
securities  eligible  for  the  new  (d)(6) 
exemption.  Although  this  requirement 
may  impose  some  additional  burden  on 
certain  State  nonmember  banks,  the 
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Board  believes  that  it  is  important  to 
provide  a  level  section  23A  playing  field 
and  to  prevent  the  new  {d)(6)  exemption 
from  being  used  to  move  volatile  assets 
from  an  affiliate's  balance  sheet  to  that 
of  the  bank. 

In  addition,  one  commenter  requested 
clarification  that  this  requirement 
would  not  prevent  a  bank  bom  using 
the  new  (d)(6)  exemption  to  purchase 
securities  permissible  for  a  State 
member  bank  to  purchase  and  hold  as 
a  hedge  (even  if  not  otherwise 
permissible  under  a  State  member 
bank's  general  investment  powers).  For 
example,  the  OCC  recently  determined 
that  a  national  bank,  subject  to  certain 
conditions  and  OCC  review  and 
approval,  may  acquire  equity  securities 
solely  for  the  purpose  of  hedging  the 
bank's  exposure  arising  from  customer- 
driven  equity  derivative  transactions 
lawfully  entered  into  by  the  bank."*^ 
The  Federal  Reserve  also  recently 
determined  that  it  would  not  prohibit  a 
State  member  bank  fit)m  acquiring 
equity  securities  to  hedge  the  bank's 
customer-driven  equity  derivative 
transactions,  subject  to  the  same 
conditions  and  restrictions  applicable  to 
national  banks."*'  In  light  of  the 
hedging  purpose  of  these  securities 
purchases,  and  the  remaining 
conditions  to  the  availability  of  the  new 
(d)(6)  exemption,  the  Board  agrees  that 
a  member  bank  may  purchase  equity 
securities  from  an  affiliate  under  the 
new  (d)(6)  exemption  if  the  purchase  is 
made  to  hedge  the  bank's  permissible 
customer-driven  equity  derivative 
transaction  (and  the  purchase  meets  all 
the  other  requirements  of  the 
exemption). 

3.  No  Purchases  Within  30  Days  of  the 
Underwriting 

The  Final  (d)(6)  Rule  generally 
prohibited  a  member  bank  from  using 
the  new  (d)(6)  exemption  to  purchase 
securities  within  30  days  of  their 
underwriting  if  an  affiliate  of  the  bank 
is  an  underwriter  of  the  securities.  One 
commenter  argued  that  the  new  (d)(6) 
exemption  should  allow  banks  to 
purchase  debt  seciuities  within  30  days 
of  the  underwriting  because  the  market 
price  of  debt  securities  is  easily 
verifiable  during  this  time  period.  A  few 
commenters  argued  that  the  new  (d)(6) 
exemption  should  allow  banks  to 
purchase  securities  within  30  days  of 
the  underwriting  if  the  purchase  is  pre- 
approved  by  the  bank's  board  of 
directors  and  does  not  amount  to  more 
than  50  percent  of  the  total  offering. 


The  Board  has  maintained  the 
underwriting  period  restriction  in  the 
final  Regulation  W  because  of  the 
uncertain  and  volatile  market  values  of 
securities  during  and  shortly  after  an 
underwriting  period  and  because  of  the 
conflicts  of  interest  that  may  arise 
during  and  after  an  underwriting  period, 
especially  if  an  affiliate  has  difficulty 
selling  its  allotment.  Conmienters  did 
not  provide  any  evidence  as  to  the 
reliability  of  pricing  data  on  debt 
securities  during  an  underwriting 
period,  and  the  Board  is  not  convinced 
that  capping  at  50  percent  of  the  total 
offering  the  amount  of  securities  a 
member  bank  may  purchase  would 
materially  ameliorate  the  conflicts  of 
interest  inherent  in  the  underwriting 
process. 

One  commenter  requested 
clarification,  in  light  of  the  fact  that  an 
argument  can  be  made  that  mutual 
funds  are  continuously  underwritten,  as 
to  whether  the  new  (d)(6)  exemption 
could  apply  to  the  purchase  of  mutual 
fund  shares  distributed  by  an  affiliate  of 
the  purchasing  member  bank.  The  price 
uncertainty  and  conflicts  of  interest 
concerns  that  motivated  the 
underwriting  period  restriction  in  the 
new  (d)(6)  exemption  do  not  apply  in 
the  context  of  mutual  fund  distribution. 
The  1940  Act  and  SEC  rules  thereunder 
require  mutual  funds  to  sell  shares  at  a 
public  net  asset  value  computed  each 
day,^**^  and  distributors  of  mutual  funds 
do  not  bear  the  same  sorts  of  market 
risks  that  underwriters  of  corporate  debt 
and  equity  securities  typically  bear.  In 
view  of  the  special  nature  of  mutual 
funds,  the  Board  does  not  believe  that 
the  underwriting  period  restriction  in 
the  new  (d)(6)  exemption  should  be  read 
to  prevent  a  member  bank  from 
purchasing  shares  of  a  mutual  fund 
distributed  by  an  affiliate  of  the  bank.'"^ 

4.  No  Securities  Issued  by  an  Affiliate 

Commenters  generally  supported 
limiting  the  availability  of  the  new 
(d)(6)  exemption  to  purchases  of 
securities  that  are  not  issued  by  an 
affiliate.  Several  commenters  argued, 
however,  that  the  new  (d)(6)  exemption 
should  allow  banks  to  purchase  affiliate- 
issued  asset-backed  securities  because 
of  the  liquidity  of  the  market  for  asset- 
backed  securities.  One  commenter 
contended,  on  the  other  hand,  that  the 
new  (d)(6)  exemption  is  not  the  right 


>•'  See  OCC  Interpretive  Ltr.  No.  892  (Sept.  13. 
2000). 

■*^  See  Board  press  release  dated  Feb.  21.  2002. 


'«  15  U.S.C.  80a-22(c):  17  CFR  270.22C-1. 

■^The  Board  notes  that  neither  the  old  nor  the 
new  (d)(6)  exemption  exempts  a  member  bank's 
purchase  of  mutual  fund  securities  that  are  not  only 
underwritten  by  an  affiliate  of  the  bank  but  also  are 
issued  by  a  mutual  fund  affiliate  of  the  bank.  See 
part  X  of  this  preamble  and  §  223.71  of  the  final 
rule. 


vehicle  for  allowing  banks  to  buy 
affiliate-issued  asset-backed  securities 
because  most  of  these  securities  do  not 
have  a  listed  market  price. 

A  number  of  commenters  argued  that 
the  new  (d)(6)  exemption  should  allow 
banks  to  purchase  affiliate-issued 
mutual  fiind  shares,  especially  if  the 
mutual  fund  is  an  affiliate  simply 
because  the  bank  or  an  affiliate  is  the 
advisor  to  the  fund.  These  commenters 
noted  that  mutual  funds  have  public 
prices,  the  SEC  regulates  mutual  funds 
and  mutual  fund  pricing,  and  expanding 
the  ability  of  banks  to  purchase  mutual 
funds  would  enhance  the  ability  of 
banks  to  diversity  their  investment 
portfolios. 

Similar  to  the  final  rule's  approach  to 
the  statutory  (d)(6)  exemption,  the 
Board  has  decided  to  remove  from  the 
new  (d)(6)  exemption  the  requirement 
that  the  asset  purchased  not  be  a 
security  issued  by  an  affiliate.  The 
Board  notes,  however,  that  if  a  member 
bank  purchases  from  one  affiliate 
securities  issued  by  another  affiliate, 
although  the  new  (d)(6)  exemption  may 
exempt  the  asset  purchase  from  the  first 
affiliate,  it  would  not  exempt  the 
investment  in  securities  issued  by  the 
second  affiliate. 

5.  Price  Verification  Methods 

The  new  (d)(6)  exemption,  as  set  forth 
in  the  Final  ((1)(6)  Rule,  applied  only  in 
situations  where  the  member  bank  is 
able  to  obtain  price  quotes  on  the 
purchased  securities  horn  an 
unaffiliated  electronic,  real-time  pricing 
service.  Many  commenters  expressed  a 
view  that  the  new  (d)(6)  exemption 
should  allow  banks  to  purchase 
securities  based  on  price  quotes  bom 
two  independent  dealers.  These 
commenters  made  the  following 
principal  arguments:  (i)  Independent 
dealers  have  no  incentive  to  quote  an 
artificial  price:  (ii)  the  Board  has 
determined  that  two  dealer  bids  are  an 
acceptable  pricing  mechanism  for 
exempt  purchases  of  mimicipal 
securities;  (iii)  the  SEC  allows  mutual 
funds  to  purchase  securities  frt)m  an 
affiliate  at  the  lowest  offer  price  from  a 
disinterested  third  party  after  a 
reasonable  inquiry  by  the  mutual  fund: 
(iv)  NASD  rules  require  the  use  of  dealer 
quotes  to  price  certain  securities  where 
multiple  quotes  bom  an  interdealer 
quotation  system  are  not  available:  (v) 
dealer  quotes  are  routinely  used  by 
secuitties  traders  because  some 
seasoned  corporate  and  mortgage- 
backed  securities  are  traded 
infrequently;  and  (vi)  dealer  quotes  are 
used  to  establish  the  value  of  securities 
for  close-out  and  netting  purposes  in 
ISDA  derivatives  master  agreements. 
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Notwithstanding  these  comments,  the 
Board  reaffirms  its  previous  conclusion 
that  it  woidd  not  be  appropriate  to  use 
independent  dealer  quotations  to 
establish  a  market  price  for  a  security 
under  the  new  (d)(6)  exemption.  The 
Board  is  concerned  that  a  security  that 
is  not  quoted  routinely  in  a  widely 
disseminated  news  source  of  a  third- 
party  electronic  financied  network  may 
not  trade  in  a  sufficiently  liquid  market 
to  justify  allowing  a  member  bank  to 
purchase  unlimited  amounts  of  the 
security  bom.  an  affiliate.  In  the  absence 
of  recent,  actual,  publicly  reported 
transactions,  the  risks  of  price 
manipulations  and  sham  or  reciprocal 
quotation  arrangements  are  too  high. 

6.  Record  Retention 

One  commenter  suggested  that  the 
final  rule  expressly  include  the  2 -year 
record  retention  requirement  set  forth  in 
the  preamble  to  the  Final  {d)(6)  Rule. 
The  Board  has  supplemented  Regulation 
W  to  include  this  recordkeeping  . 
requirement. 

H.  Purchasing  Municipal  Securities 
(§  223.42(g)) 

RegiUation  W  exempts  a  member 
bank's  purchase  of  municipal  securities 
&t>m  an  affiliate  if  the  purchase  meets 
a  streamlined  version  of  the 
requirements  applicable  to  the  new 
(d)(6)  exemption.^**  First,  as  in  the  new 
(d)(6)  exemption,  the  member  bank 
must  piux:hase  the  municipal  securities 
frtim  a  broker-dealer  affiliate  that  is 
registered  with  the  SEC.  Second,  also  as 
in  the  new  (d)(6)  exemption,  the 
municipal  securities  must  be  eligible  for 
purchase  by  a  State  member  bank,  and 
the  member  bank  must  report  the 
transaction  as  a  securities  purchase  in 
its  Call  Report.  Third,  the  municipal 
securities  must  either  be  rated  by  a 
nationally  recognized  statistical  rating 
organization  or  must  be  part  of  an  issue 
of  securities  that  does  not  exceed  $25 
million  in  size.  Finally,  the  price  for  the 
securities  purchased  must  be  (i)  quoted 
routinely  on  an  unaffiliated  electronic 
service  that  provides  indicative  data 
from  real-time  financial  networks;  (ii) 
verified  by  reference  to  two  or  more 
actiul  independent  dealer  quotes  on  the 
securities  to  be  purchased  or  securities 
that  are  comparable  to  the  securities  to 
be  purchased;  or  (iii)  in  the  case  of 
seciuities  purchased  during  the 


underwriting  period,  verified  by 
reference  to  the  price  indicated  in  the 
syndicate  manager's  written  summary  of 
the  underwriting. '8^  Under  any  of  the 
three  pricing  options,  the  member  bank 
must  purchase  the  municipal  securities 
at  or  below  the  (quoted  or  verified  price. 

The  Board  believes  that  the 
streamlined  set  of  requirements  for 
purchases  of  municipal  securities  is 
appropriate  because  municipal 
obligations  generally  have 
comparatively  low  default  risks.  In 
addition,  these  relaxed  requirements  are 
consistent  with  the  expressed  desire  of 
Congress  to  support  local  communities' 
use  of  municipal  securities  to  help  meet 
their  financing  needs. 

I.  Purchases  of  Assets  by  Newly  Formed 
Banks  (§223.42(1)) 

The  rule  exempts  a  purchase  of  assets 
by  a  newly  chartered  member  bank  from 
an  affiliate  if  the  appropriate  Federal 
banking  agency  for  the  bank  has 
approved  the  purchase.  This  exemption 
woiUd  allow  companies  to  charter  a  new 
bank  and  transfer  assets  to  the  bank  free 
of  the  quantitative  limits  and  low- 
quality  asset  prohibition  of  section  23A. 
Currently,  if  a  company  (usually  a  BHC) 
establishes  a  new  subsidiary  bank,  the 
newly  chartered  institution  cannot 
acquire  a  critical  mass  of  assets  from  its 
parent  company  because  of  the 
quantitative  limits  of  section  23A. 
Commenters  generally  agreed  that 
applying  the  restrictions  of  section  23A 
to  a  newly  formed  bank  is  unnecessary 
because  the  chartering  authority  for  the 
new  bank  (and,  in  the  case  of  a  new 
bank  formed  under  a  BHC,  the  Board) 
reviews  the  transaction  to  ensure  that 
the  asset  transfer  does  not  result  in  any 
safety  or  soundness  problems. 

J.  Transactions  Approved  Under  the 
Bank  Merger  Act  (§  223.42(j)) 

Before  issuing  proposed  RegiUation 
W,  the  Board  had  provided  a  regulatory 
exemption  from  section  23A  for  any 
transaction  between  affiliated  insured 
depository  institutions  if  the  transaction 
had  been  approved  by  the  responsible 
Federal  banking  agency  under  the  Bank 
Merger  Act.^^"  The  Board  had  provided 
this  regulatory  exemption  because  the 
Bank  Merger  Act  required  the  primary 
Federal  supervisor  of  the  resulting 
insured  depository  institution  to  review 
these  transactions  using  safety  and 
soundness  and  pubUc  interest  standards 


similar  to  those  that  the  Board  would 
apply  in  reviewing  a  section  23A 
exemption  request.  Proposed  Regulation 
W  included  this  exemption. 

Several  commenters  argued  that  the 
Board  should  expand  the  Bank  Merger 
Act  exemption  to  include  mergers 
between  a  national  bank  and  a  nonbank 
subsidiary  or  affiliate  of  the  bank,  which 
are  reviewed  by  the  OCC  under  the 
National  Bank  Consolidation  and 
Merger  Act  ("NBCM  Act").i68  The 
Board  notes  that  a  member  bank  should 
not  need  a  special  exemption  from 
section  23A  to  mei:ge  with  a  nonbank 
subsidiary  (other  than  a  financial 
subsidiary  and  certain  other  nonbank 
subsidiaries)  because  such  transactions 
generally  will  be  deemed  to  be  within 
the  bank  for  purposes  of  section  23A. 

The  Board  nas  determined  not  to 
grant  a  regulatory  exemption  for  merger 
transactions  between  a  national  bank 
and  its  nonbank  affiliate  for  a  number  of 
reasons.  First,  the  legislative  history  of 
section  23A  and  Board  experience 
indicate  that  merger  transactions 
between  banks  and  their  nonbank 
affiliates  have  a  greater  potential  for  risk 
of  loss  to  the  bank  than  would  similar 
transactions  between  sister  banks  and 
thus  are  appropriately  subject  to  greater 
regulatory  scrutiny.  In  addition,  such 
transactions  between  banks  and  their 
nonbank  affiliates  have  a  greater 
potential  for  risk  of  loss  to  the  Federal 
deposit  insurance  funds  because  the 
cross-guarantee  provisions  of  the  FDI 
Act  apply  only  between  affiliated 
insured  depository  institutions. ''° 
Finally,  although  the  NBCM  Act 
provides  for  OCC  review  of  such 
transactions,  the  statute  does  not 
establish  criteria  that  a  national  bank 
must  satisfy  to  obtain  OCC  approval, 
and  the  OCC  has  not  yet  issued 
implementing  regulations  for  the 
statute.  The  Board  may  consider 
including  in  Regulation  W  an 
exemption  for  NBCM  Act  transactions 
after  reviewing  any  future  implementing 
regulations  adopted  by  the  OCC.  The 
Board  notiss  that  any  member  bank 
merging  or  consolidating  with  a 
nonbank  affiliate  may  be  able  to  take 
advantage  of  the  regulatory  exemption 
for  internal  reorganization  transactions 
contained  in  section  223.41(d)  of  the 
final  rule. 

A  few  other  commenters  urged  the 
Board  to  expand  the  Bank  Merger  Act 
exemption  to  include  Bank  Merger  Act 


'"The  regulation  defines  municipal  sectirities  by 
reference  to  section  3(aM29)  of  the  Securities 
Exchange  Act,  which  defines  municipal  securities 
as  direct  obligations  of,  or  obligations  guaranteed  as 
to  principal  or  interest  by,  a  State  or  agency, 
instrumentality,  or  political  subdivision  thereof, 
and  certain  tax-exempt  industrial  development 
bonds.  S0«  17  U.S.C  7Bc(a)(29). 


'"'Under  the  Municipal  Securities  Rulemalung 
Board's  Rule  G-11,  the  syndicate  manager  for  a 
municipal  bond  underwriting  is  required  to  send  a 
written  summary  to  all  members  of  the  syndicate. 
The  summary  discloses  the  aggregate  par  values  and 
prices  of  bonds  sold  from  the  syndicate  account. 

>••  See  57  FR  41643,  Sept.  11,1992. 


'"Section  1206(a)  of  the  American 
Homeownership  and  Economic  Opportunity  Act  of 
2000  amended  the  NBCM  Act  to  provide  that  • 
national  bank  may  merge  with  one  or  more  of  its 
nonbank  subsidiaries  or  affiliates  with  the  approval 
of  the  OCC  See  12  U.S.C.  215a-3. 

'"•See  12  U.S.C.  1815(e). 


76594        Federal  Register /Vol.  67.  No.  239 /Thursday.  December  12,  2002 /Rules  and  Regulations 


transactions  with  any  affiliate  (not  just 
an  insured  depository  institution 
affiliate)  and  any  other  transactions  with 
affiliates  that  are  subject  to  approval  by 
the  bank's  primary  Federal  supervisor. 
For  the  reasons  discussed  in  the 
previous  paragraph,  the  Board  is  not 
willing  to  grant  a  regulatory  exemption 
to  any  transaction  between  a  member 
bank  and  an  affiliate  that  is  subject  to 
approval  by  the  bank's  primary  Federal 
supervisor. 

m  light  of  the  comments,  however, 
the  final  rule  does  include  a  partial 
expansion  of  the  traditional  Bank 
Merger  Act  exemption.  As  noted  above, 
the  traditional  Bank  Merger  Act 
exemption  only  applied  to  transactions    . 
between  a  member  bank  and  an  insured 
depository  institution  affiliate.  Although 
the  Board  does  not  believe  that 
expanding  the  Bank  Merger  Act 
exemption  to  include  transactions  with 
any  affiliate  would  be  consistent  with 
the  purposes  of  section  23A,  the  final 
rule  makes  the  Bank  Merger  Act 
exemption  available  for  merger  and 
other  related  transactions  between  a 
member  bank  and  a  U.S.  branch  or 
agency  of  an  affiliated  foreign  bank.  The 
Bank  Merger  Act  approval  process, 
combined  with  the  ongoing  regulation 
and  supervision  of  U.S.  branches  and 
agencies  of  foreign  banks  by  the  Federal 
banking  agencies,  should  help  ensure 
that  such  transactions  do  not  pose 
significant  risks  to  the  mefnber  bank. 

K.  Purchases  of  Extensions  of  Credit 
(S223.42(k)) 

In  1974,  the  Board  issued  a  formal 
interpretation  of  section  23A  (codified 
at  12  CFR  250.250)  that  exempted  a 
member  bank's  purchase  of  a  loan  firom 
an  affiliate  if  (i)  the  bank  made  an 
independent  evaluation  of  the 
creditworthiness  of  the  borrower  before 
the  affiliate  made  the  loan  and  (ii)  the 
bank  committed  to  purchase  the  loan 
before  the  affiliate  made  the  loan  (the 
"250.250  exemption").'^'  Although  the 
1974  interpretation  did  not  impose  a 
strict  dollar  limit  on  the  amount  of  an 
affiliate's  loans  that  a  member  bank 
could  purchase  under  the  exemption, 
the  interpretation  cautioned  that  the 
purpose  of  the  exemption  was  to  allow 
a  member  bank  to  take  advantage  of  an 
investment  opportunity  and  not  to 
alleviate  the  working  capital  needs  of  an 
affiliate. 

By  1995,  some  BHCs  were  using  the 
250.250  exemption  extensively  to  fund 
their  nonbank  lending  affiliates.  In  these 
cases,  banks  were  providing  all  or 
nearly  all  of  such  affiliates'  funding.  In 
response,  staff  indicated  in  an 


interpretive  letter  that  the  250.250 
exemption  was  not  available  if  the 
dollar  amount  of  the  bank's  purchases 
from  the  affiliate  represented  more  than 
50  percent  of  the  total  dollar  amount  of 
loans  made  by  the  affiliate.  >^^  Staff 
reasoned  that,  in  these  circumstances, 
the  asset  purchases  looked  less  like  the 
bank  taking  advantage  of  an  investment 
opportunity  brought  to  it  by  the  affiliate 
and  more  like  the  bank  providing  the 
principal  ongoing  funding  mechanism 
for  the  affiliate.  Staff  intended  that  this 
restriction  would  require  the  affiliate  to 
have  alternative  funding  sources  and 
would  reduce  the  pressure  on  the  bank 
to  purchase  the  affiliate's  extensions  of 
credit. 

Proposed  Regulation  W  included  the 
250.250  exemption.  The  proposed  rule 
also  included  staffs  50  percent  test  as 
a  condition  to  the  availability  of  the 
exemption  and  solicited  conuqent  on 
whether  to  supplement  the  bright-line- 
50  percent  test  with  a  requirement  that 
the  member  bank  not  use  the  exemption 
to  provide  "substantial,  ongoing 
funding"  to  the  affiliate. 

1.  The  Tmditional  50  Percent  Test 

Several  commenters  explicitly 
supported  the  Board's  retention  of  a  50 
percent  limit  on  the  amount  of  loans  a 
bank  may  purchase  from  an  affiliate 
under  the  250.250  exemption.  Other 
commenters  requested  that  the  Board 
remove  the  50  percent  test  because,  in 
the  view  of  these  commenters,  it  is 
unnecessary  and  burdensome  and  most 
of  these  bank-affiliate  arrangements  are 
designed  to  benefit  the  bank.  A  few 
commenters  asked  the  Board  to  modify 
the  50  percent  test.  One  of  these 
commenters  stated  that,  if  the  rule 
retains  the  50  percent  limit,  the  limit 
should  be  revised  to  be  50  percent  of  the 
total  assets  of  the  affiliate  (not  just  the 
credit  portfolio  of  the  affiliate).  Another 
commenter  asked  that  the  50  percent 
per  affiliate  limit  be  revised  to  be  50 
percent  of  the  loan  portfolio  of  all 
lending  affiliates  in  the  aggregate  (to 
reduce  the  burden  of  monitoring  each 
affiliate's  compliance  with  the  50 
percent  test). 

The  Board  has  decided  to  retain  the 
50  percent  test.  The  Board  continues  to 
believe  that  if  a  member  bank  purchases 
more  than  half  of  the  extensions  of 
credit  originated  by  an  affiliate,  the 
purchases  represent  the  principal 
ongoing  funding  mechanism  for  the 
affiliate.  The  member  bank's  status  as 


■"  See  39  FR  28975.  Aug.  13,  1974. 


>''  Letter  dated  April  24.  199S.  from  |.  Virgil 
Mettingly,  Jr.,  General  Counsel  of  the  Board,  to 
William  F.  Kioener,  HI.  Federal  Deposit  Insurance 
Corporation;  see  also  Letter  dated  January  21.  1987, 
from  Michael  Bradfield.  General  Counsel  of  the 
Board,  to  Jeffrey  C.  Gerrish. 


the  predominant  source  of  financing  for 
the  affiliate  calls  into  question  the 
availability  of  alternative  funding 
sources  for  the  affiliate,  places 
significant  pressure  on  the  bank  to 
continue  to  support  the  affiliate  through 
asset  purchases,  and  reduces  the  bank's 
ability  to  make  independent  credit 
decisions  with  respect  to  the  asset 
purchases.  The  final  rule  does  not 
expand  the  denominator  of  the  50 
percent  test  to  include  all  the  assets  of 
the  affiliate  or  all  the  credit  portfolios  5f 
all  the  lending  affiliates  of  the  member 
bank.  In  the  Board's  view,  the  member 
bank's  underwriting  integrity  may  be 
compromised  if  any  single  affiliate 
becomes  dependent  on  the  bank  for 
financing,  even  if  that  single  affiliate  is 
a  diversified  company  that  becomes 
dependent  on  the  bank  for  financing  of 
only  one  portion  of  its  business. 

2.  The  "Substantial,  Ongoing  Funding" 
Test 

One  commenter  supported  the  rule's 
inclusion  of  the  "substantial,  ongoing 
funding"  test.  A  large  nimiber  of 
commenters  (including  most  of  the 
banking  industry  trade  associations) 
urged  the  Board  to  remove  the 
"substantial,  ongoing  funding"  test,' 
These  commenters  contended  that  the 
test  is  too  vague  and  subjective,  may 
disrupt  many  existing  operations,  would 
prevent  banks  and  their  affiliates  bom 
accomplishing  rational  business 
planning,  and  is  unnecessary  in  light  of 
the  lack  of  evidence  that  the  existing  50 
percent  test  has  failed  to  check  abuse. 

A  "substantial,  ongoing  funding"  test 
would  provide  examiners  with  the 
flexibility  to  stop  arrangements  in 
which  a  bank  provides  a  significant 
amount  of  funding  to  an  affiliated 
lending  company  but  does  not  provide 
a  majority  of  the  affiliate's  working 
capital.  On  the  other  hand,  such  a 
subjective  standard  would  create  legal 
uncertainty  for  banks  that  purchase  a 
substantial  amount  of  assets  from  their 
lending  affiliates.  In  addition,  use  of  a 
"substantial,  ongoing  funding"  standard 
could  result  in  inconsistent  application 
of  the  250,250  exemption  by  the 
different  Federal  banking  agencies  and 
by  different  examiners  within  an 
agency. 

The  final  rule  does  not  include 'such 
a  supplemental  standard  in  the  250,250 
exemption.  The  final  rule,  however, 
does  allow  the  appropriate  Federal 
banking  agency  for  a  member  bank  to 
reduce  the  50  percent  threshold 
prospectively,  on  a  case-by-case  basis, 
in  those  situations  where  the  agency 
believes  that  the  bank's  asset  purchases 
from  an  affiliate  under  the  exemption 
may  cause  harm  to  the  bank.  Although 
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this  agency  discretion  to  tighten  the  50 
percent  threshold  may  result  in  some 
inconsistency  in  application  of  the 
exemption,  the  supervisory  benefits  of 
the  flexibility  should  outweigh  its 
potential  adverse  effects. 

3.  Test  Based  on  Size  of  Bank 

The  proposed  rule  also  sought 
comment  on  whether  to  limit  the 
amount  of  assets  that  a  member  bank 
may  purchase  &t)m  an  affiliate  pursuant 
to  the  250.250  exemption  to  some 
percentage  of  the  bank's  total  assets. 
Many  commenters  objected  to  placing  a 
limit  on  the  percentage  of  a  bank's 
assets  that  represent  assets  purchased 
from  an  affiliate  under  the  250.250 
exemption.  These  commenters  argued 
that  case-by-case  review  is  a  better 
approach  to  addressing  situations  where 
a  large  portion  of  a  bank's  assets  are 
loans  purchased  from  an  affiliate.  These 
commenters  believed  that  the  remaining 
conditions  of  the  exemption  should 
suffice  to  prevent  abuse  of  the  bank. 
One  commenter,  on  the  other  hand, 
recommended  that  the  rule  include  a  50 
percent  limit  based  on  the  assets  of  the 
bank. 

In  light  of  the  comments  and  the  fact 
that  the  Board  did  not  suggest  a  specific 
limit  based  on  the  baiik's  size  in 
proposed  Regulation  W,  the  Board  has 
determined  to  issue  a  further  proposed 
rule  (concurrently  with  final  Regulation 
W)  that  would  seek  public  comment  on 
whether  to  deny  the  250.250  exemption 
to  any  member  bank  if  assets  purchased 
by  the  bank  from  an  affiliate  under  the 
250.250  exemption  represent  more  than 
100  percent  of  the  bank's  capital  stock 
and  surplus.  A  more  detailed 
explanation  of  the  Board's  reasons  for 
issuing  the  further  proposed  rule  is  set 
forth  in  the  preamble  to  the  proposed 
rule. 

4.  Independent  Credit  Review  by  the 
Bank 

To  qualify  for  the  250.250  exemption, 
a  member  bank  must  independently 
review  the  creditworthiness  of  each 
obligor  before  committing  to  purchase 
each  loan. '  ^3  Several  commenters 
requested  that  the  Board  interpret  the 
"independent  evaluation"  requirement 
so  as  not  to  require  an  actual  evaluation 
of  each  credit  by  the  bank  if  the  affiliate 
uses  the  same  credit  underwriting 
system  as  the  bank.  According  to  these 
commenters,  such  an  interpretation 
would  recognize  appropriately  that 
banks  and  affiliates  often  use  the  same 


"^Consistent  with  the  Board's  1974 
interpretation,  the  member  bank  also  must  not  make 
a  legally  enforceable  blanket  advance  commitment  • 
to  purchase  a  stipulated  amount  of  loans  from  the 
■fTiliate. 


imderwriting  standards  and  would 
encourage  banks  and  affiliates  to  share 
effective  underwriting  practices  with 
each  other  and  to  work  toward 
harmonization  of  underwriting  practices 
within  a  single  organization.  These 
commenters  indicated  that,  as  ciurently 
interpreted,  the  250.250  exemption 
interferes  with  efficient,  centralized, 
formula-based  credit  underwriting 
processes.  In  addition,  several 
commenters  contended  that  the  Board 
should  interpret  the  "independent 
evaluation"  requirement  so  as  not  to 
require  an  actual  evaluation  of  each 
credit  by  the  bank  if  the  affiliate  uses 
the  underwriting  standards  of  Fannie 
Mae,  Freddie  Mac,  or  Ginnie  Mae. 

The  Board  does  not  believe  that  a 
member  bank  can  satisfy  the 
"independent  evaluation"  requirement 
of  the  250.250  exemption  by  simply 
having  its  lending  affiliates  use  the 
bank's  underwriting  standards  or  the 
underwriting  standards  of  Fannie  Mae 
or  any  other  government  agency  or 
government-sponsored  enterprise. 
Under  established  Federal  Reserve 
guidance,  a  State  member  bank  is 
required  to  have  clearly  defined  policies 
and  procedures  to  ensure  that  it 
performs  its  own  due  diligence  in 
analyzing  the  credit  and  other  risks 
inherent  in  a  proposed  transaction.'''* 
This  function  is  not  delegable  to  any 
third  party,  including  affiliates  of  the 
member  bank  or  government-sponsored 
enterprises.  Accordingly,  to  qualify  for 
this  exemption,  the  member  bank, 
independently  and  using  its  own  credit 
policies  and  procedures,  must  itself 
review  and  approve  each  extension  of 
credit  before  giving  a  purchase 
commitment  to  its  affiliate. 

5.  Miscellaneous 

One  commenter  asked  the  Board  to 
clarify  whether  the  250.250  exemption 
could  be  used  in  cotmection  with  a 
bank's  purchase  of  loans  from  an 
affiliate  if  the  affiliate  retained  recourse 
on  the  loans.  Consistent  with  the  fact 
pattern  underlying  the  original  250,250 
exemption  and  staff's  traditional 
interpretation  of  the  exemption,  the 
final  rule  specifies  that  the  exemption 
does  not  apply  in  situations  where  the 
affiliate  retains  recourse  on  the  loans 
purchased  by  the  member  bank.  In  such 
a  circumstance,  the  member  bank  has 
ongoing  credit  exposure  to  the  affiliate. 
If  tibe  Board  were  not  to  adopt  this 
position,  a  member  bank  arguably  could 
incui^ unlimited  credit  exposure  to  an 
affiliate  through  exempt  losm  purchases 
under  the  250.250  exemption. 


The  final  rule  also  specifies, 
consistent  with  the  fact  pattern 
underlying  the  original  250.250 
exemption  and  staff's  traditional 
interpretation  of  the  exemption,  that  the 
250.250  exemption  only  applies  in 
situations  where  the  member  bank 
purchases  loans  from  an  affiliate  that 
were  originated  by  the  affiliate.  The 
exemption  cannot  be  used  by  a  member 
bank  to  purchase  loans  from  an  affiliate 
that  the  affiliate.ptuchased  from  another 
lender.  The  exemption  is  designed  to 
facilitate  a  member  bank  using  its 
affiliate  as  an  origination  agent,  not  to 
permit  a  member  bank  to  take  off  an 
affiliate's  books  loans  that  the  affiliate 
purchased  from  a  third  party.  Among 
other  concerns,  a  contrary 
determination  would  increase  the 
likelihood  that  a  member  bank  could 
acquire  low-quality  assets  from  an 
affiliate  through  the  exemption. 

L.  Intraday  Extensions  of  Credit 
(§223.42(1)) 

As  noted  above,  the  GLB  Act  required 
the  Board  to  adopt,  by  May  12,  2001,  a 
final  rule  to  address  as  covered 
transactions  under  section  23A  the 
credit  exposure  arising  from  intraday 
extensions  of  credit  by  member  banks  to 
their  affiliates.* ''  The  Board  took  a  two- 
step  approach,  similar  to  the  Board's 
approach  to  bank-affiliate  derivatives,  to 
fulfill  this  statutory  mandate.  First,  the 
Board  published  an  interim  final  rule  on 
May  11,  2001,  that  (i)  required,  under 
section  23A,  that  a  member  bank 
establish  and  maintain  policies  and 
procedures  reasonably  designed  to 
manage  the  credit  exposure  arising  from 
the  bank's  intraday  extensions  of  credit 
to  affiliates;  and  (ii)  clarified  that 
intraday  extensions  of  credit  by  a 
member  bank  to  an  affiliate  are  subject 
to  the  market  terms  requirement  of 
section  23B.  The  policies  and 
procedures,  at  a  minimum,  had  to 
provide  for  monitoring  and  controlling 
the  member  bank's  intraday  credit 
exposure  to  affiliates  and  ensuring  that 
the  bank's  intraday  credit  extensions  to 
affiliates  comply  with  section  23B.  The 
interim  final  rule  had  a  delayed 
effective  date  of  January  1.  2002. 

Second,  the  Board  requested  comment 
on  a  more  detailed  and  more  restrictive 
proposed  rule  on  intraday  credit 
extensions  by  member  banks  to  affiliates 


"«See.  e.g..  Federal  Reserve  SR  Letter  No.  97-21 
(SUP)  (July  11, 1997). 


<^?The  text  of  section  23A  does  not  indicate  that 
an  extension  of  credit  must  extend  overnight  to 
qualify  as  a  covered  transaction.  Nevertheless,  at 
the  time  of  enactment  of  the  GLB  Act,  the  Board 
had  not  ruled  on  whether  intraday  credit  extensions 
by  a  member  bank  to  an  affiliate  were  covered 
transactions  under  section  23A  or  subject  to  the 
market  terms  requirement  of  section  23B.  Industry 
practice  did  not  treat  intraday  credit  extensions  as 
subject  to  section  23A  or  23B. 
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in  Regulation  W.  Proposed  Regulation 
W  treated  all  such  intraday  credit 
extensions  as  covered  transactions  but 
exempted  those  intraday  credits  that 
arose  in  connection  with  the 
performance  by  a  member  bank,  in  the 
ordinary  course  of  business,  of 
securities  clearing  and  settlement 
transactions  or  payment  transactions  on 
behalf  of  an  affiliate.  The  more  limited 
Regulation  W  exemption  for  intraday 
credit  was  available  only  if  the  member 
bank  (i)  had  no  reason  to  believe  that 
the  affiliate  would  have  difficulty 
repaying  the  extension  of  credit;  (ii) 
established  limits  on  the  net  amount  of 
intraday  credit  that  the  bank  may  extend 
to  affiliates:  and  (iii)  maintained 
policies  and  procedures  for  monitoring 
each  affiliate's  compliemce  with  the 
limits.  Under  the  Regulation  W 
proposal,  intraday  extensions  of  credit 
by  a  member  bank  to  an  affiliate  that  did 
not  meet  these  conditions  were  subject 
to  the  quantitative,  collateral,  and  other 
requirements  of  section  23A. 
Importantly,  under  the  proposed  rule, 
an  intentional  intraday  loan  by  a 
member  bank  to  an  affiliate  outside  of 
the  clearing  context  (for  example,  a  loan 
to  allow  an  affiliate  to  meet  a  debt 
obligation  coming  due  during  the  day) 
became  fully  subject  to  section  23A  at 
the  time  during  the  day  that  the  bank 
made  the  loan. 

Most  commenters  on  the  intraday 
credit  issue  expressed  support  for  either 
the  interim  rule  or  proposed  Regulation 
W  approach  to  intraday  credit,  although 
the  interim  rule  approach  garnered  more 
support.  A  few  commenters  rejected 
both  approaches,  however,  and  urged 
the  Board  to  treat  intraday  credit  as  not 
subject  to  section  23A. 

Commenters  generally  advocated  an 
exemption  for  intraday  credit  by  banks 
to  affiliates  because,  in  the  view  of 
commenters,  (i)  banks  do  not  use 
intraday  credit  to  fund  affiliates:  (ii) 
intraday  credit  becomes  covered  by 
section  23A  at  the  end  of  the  day  and, 
therefore,  banks  have  incentives  to 
monitor  intraday  overdrafts  by  affiliates; 
(iii)  banks  do  not  have  the  systems  to 
monitor  intraday  credit  transactions 
with  all  accoimts  of  all  affiliates  in  real 
time:  and  (iv)  banks  have  not  suffered 
losses  on  intraday  credit  extensions  to 
affiliates.  According  to  these 
commenters.  the  minimal  benefits  of  the 
Regulation  W  approach  would  not 
outweigh  the  substantial  costs. 

Many  commenters  urged  the  Board  to 
grant  an  exemption  for  intraday  credit 
arising  from  special  purpose  credit  card 
transactions  if  the  Board  were  to  decide 
to  treat  intraday  credit  extensions  as 
covered  transactions  under  section  23 A. 
These  commenters  explained  that 


special  purpose  credit  card  banks  make 
thousands  of  credit  extensions  each  day 
that  are  deemed  to  be  credit  extensions 
to  affiliates  under  section  23A's 
attribution  rule.  These  banks  currently 
comply  with  section  23A  by  either 
selling  their  credit  card  receivables  at 
the  end  of  each  day  or  fully  securing 
them  at  the  end  of  each  day  with 
segregated,  earmarked  deposit  accounts. 
According  to  commenters,  the 
Regulation  W  approach  to  intraday 
credit  would  significantly  disrupt  the 
existing  practices  of  special  purpose 
credit  card  banks  and  would  create 
substantial  inefficiencies  for  these  banks 
(requiring  thousands  of  sales  of 
receivables  each  day  instead  of  one  sale 
at  the  end  of  each  day).  These 
commenters  emphasized  that  third- 
party  customers,  not  the  affiliated 
merchants,  are  liable  for  repayment  to 
the  bank  on  these  transactions,  and  that 
the  intraday  risk  to  the  bank  on  these 
transactions  is  similar  to  the  risk  on 
payment  or  settlement  transactions. 

In  the  Board's  view,  existing  business 
practices  indicate  that  the  potential  risk 
reduction  benefits  afforded  by  full 
application  of  the  requirements  of 
section  23A  to  intraday  credit  exposures 
to  affiliates  would  not  justify  the  costs 
to  banking  organizations  of 
implementing  these  requirements  at  this 
time.  Intraday  overdrafts  and  other 
forms  of  intraday  credit  generally  are 
not  used  as  a  means  of  funding  or 
otherwise  providing  financial  support 
for  an  affiliate.  Rather,  these  credit 
extensions  typically  facilitate  the 
settlement  of  transactions  between  an 
affiliate  and  its  customers  when  there 
are  mismatches  between  the  timing  of 
funds  sent  and  received  during  the 
business  day.  Although  some  risk  exists 
that  such  intraday  credit  extensions 
could  turn  into  overnight  funding  of  an 
affiliate,  this  risk  is  sufficiently  remote 
that  application  of  the  strict  collateral 
and  other  requirements  of  section  23A 
would  not  be  warranted  for  the  intraday 
credit  exposure.  Moreover,  mandating 
that  banks  collateralize  intraday 
exposures  would  require  banks  not  only 
to  measure  exposures  across  multiple 
accounts,  offices,  and  systems  on  a 
global  basis  but  also  to  adjust  collateral 
holdings  in  real  time  throughout  the 
day.  The  Board  is  concerned  that  few 
banks  currently  have  these  capabilities 
and  that  they  would  be  very  costly  to 
implement.  Furthermore,  there  is  no 
evidence  that  banks,  including  special 
purpose  credit  card  banks,  have  suffered 
losses  from  intraday  extensions  of  credit 
to  affiliates. 

Federal  Reserve  examiners  have 
reviewed  the  policies  and  procedures 
that  a  number  of  large  banks  adopted  to 


comply  with  the  Board's  interim  final 
rule  on  intraday  credit  to  affiliates.  This 
review  confirmed  that  requiring  banks 
to  adopt  policies  and  procedures  for 
managing  the  credit  exposure  arising 
from  intraday  credit  extensions  to 
affiliates  and  subjecting  such 
transactions  to  section  23B  is  the  most 
workable  solution  for  addressing 
intraday  credit  exposure  of  banks  to 
affiliates.  For  the  most  part,  the 
surveyed  banks  treated  intraday  credit 
to  affiliates  in  the  same  maimer  as  they 
treated  intraday  credit  to  third  parties. 

In  light  of  these  considerations,  the 
Board  is  adopting  an  approach  to 
intraday  credit  that  is  a  combination  of 
the  approaches  contained  in  the  interim 
rule  and  proposed  Regulation  W.  Final 
Regulation  W  provides  that  intraday 
credit  extensions  by  a  member  bank  to 
an  affiliate  are  section  23A  covered 
transactions  but  exempts  all  such 
intraday  credit  extensions  from  the 
quantitative  and  collateral  requirements 
of  section  23A  if  the  member  bank  (i) 
maintains  policies  and  procedures  for 
the  management  of  intraday  credit 
exposure  and  (ii)  has  no  reasoq  to 
believe  that  any  affiliate  receiving 
intraday  credit  would  have  difficulty 
repaying  the  credit  in  accordance  with 
its  terms. 

The  approach  of  the  final  rule  should 
impose  substantially  less  burden  on 
banking  organizations  than  the 
proposed  Regulation  W  approach.  Most 
significantly,  whereas  the  proposed  rule 
exemptedonly  intraday  credit 
extensions  relating  to  clearing  and 
settlement,  the  final  rule  exempts  all 
types  of  intraday  credit.  In  light  of  the 
limited  scope  for.  and  limited  history  of. 
abuse  of  intraday  credit  to  affiliates  and 
the  significant  burden  of  verifying  and 
documenting  the  use  of  each  intraday 
credit  extension  to  an  affiliate,  the 
Board  does  not  believe  that  the 
regulatory  benefits  of  this  aspect  of  the 
proposed  rule  would  have  outweighed 
its  regulatory  burden.  Unlike  the 
proposed  rule,  the  global  exemptive 
approach  of  the  final  rule  also  should 
avoid  interrupting  the  existing, 
unproblematic  intraday  business 
practices  of  banks  that  issue  special 
purpose  credit  cards.  In  addition,  the 
approach  of  the  final  rule  imposes  more 
discipline  on  banks  than  the  interim 
rule  approach  in  that  the  final  rule 
requires  a  member  bank  to  make 
intraday  assessments  of  the  credit 
quality  of  each  affiliated  borrower  and 
restricts  a  member  bank's  intraday 
credit  extensions  to  an  affiliate  if  the 
bank  has  any  doubt  as  to  the  affiliate's 
ability  to  repay  the  credit  in  accordance 
with  its  terms. 


Federal  Register/ Vol.  67,  No.  239/Thursday,  December  12,  2002 /Rules  and  Regulations       76597 


The  proposed  rule  did  not  include  a 
definition  of  an  intraday  extension  of 
credit.  The  final  rule,  however,  defines 
an  intraday  extension  of  credit  as  an 
extension  of  credit  by  a  member  bank  to 
an  affiliate  that  the  member  bank 
expects  to  be  repaid,  sold,  or 
terminated,  or  to  qualify  for  a  complete 
exemption  under  the  nile.  by  the  end  of 
its  business  day  in  the  United  States.  An 
intraday  extension  of  credit  would 
include,  for  example,  a  loan  by  a 
member  bank  to  an  affiliate  that  (i)  by 
its  terms  must  be  repaid  before  the  end 
of  the  bank's  U.S.  business  day;  (ii)  the 
bank  expects  to  sell  at  the  end  of  the 
bank's  U.S.  business  day;  or  (iii)  the 
bank  intends  to  fully  secure  with  a 
segregated,  earmarked  deposit  account 
at  the  end  of  the  bank's  U.S.  business 
day.  On  the  other  hand,  if  a  member 
bank  makes  a  30-day  loan  to  an  affiliate 
at  2  p.m.  on  a  particular  day  and  does 
not  expect  to  sell  the  loan  or  to  qualify 
the  loan  for  an  exemption  imder  the  rule 
by  the  end  of  its  U.S.  business  day.  the 
intraday  credit  exemption  would  not 
exempt  the  loan  from  2  p.m.  until  the 
end  of  the  bank's  U.S.  business  day. 
Rather,  the  member  bank  must  ensure 
that  the  loan  complies  with  the 
requirements  of  Regulation  W  as  of  2 
p.m.  on  that  day  (unless  the  loan 
qualifies  for  another  exemption  in  the 
rule  at  such  time). 

M.  Riskless  Principal  Transactions 
(§223.42(m)) 

The  final  rule  contains  an  additional 
exemption  that  was  not  part  of  the 
proposed  rule.  Section  223.42(m)  of  the 
find  rule  exempts  the  purchase  by  a 
member  bank  of  a  security  from  a 
securities  affiliate  of  the  bank  if  (i)  the 
bank  or  the  securities  affiliate  is  acting 
exclusively  as  a  riskless  principal  in  the 
tremsaction;  and  (ii)  the  security 
purchased  is  not  issued  or  underwritten, 
or  sold  as  principal  (other  than  as 
riskless  principal),  by  any  affiliate  of  the 
bank.^''^  These  riskless  principal 
securities  transactions  between  a 
member  bank  and  an  affiliate  are 
covered  transactions  under  section  23A 
because  the  member  bank,  acting  as  a 
principal,  has  purchased  an  asset  from 
an  affiliate,  acting  as  a  principal.  The 
Board  does  not  believe  that  there  is  any 
regulatory  benefit  to  subjecting  these 
transactions  to  section  2  3 A.  however, 
because  riskless  principal  securities 
transactions  closely  resemble  seciuities 
brokerage  transactions. 

The  nskless  principal  in  a  riskless 
principal  securities  transaction  buys 


"^This  exemption  parallels  the  exemption  from 
the  attribution  rule  provided  in  section  223.16(c)(1) 
of  the  final  rule. 


and  sells  the  same  security 
contemporaneously.  Accordingly,  if  a 
member  bank  acts  as  a  riskless  principal 
in  purchasing  a  security  from  a 
securities  affiliate,  the  asset  risk  passes 
promptly  from  the  affiliate  through  the 
bank  on  to  the  bank's  customer.  If  the 
securities  affiliate  acts  as  a  riskless 
principal  in  selling  a  security  to  the 
member  bank,  the  asset  risk  passes 
promptly  from  a  third  party  through  the 
affiliate  to  the  bank.  In  neither  case 
would  the  securities  affiliate  be  able  to 
transfer  pre-existing  asset  risk  from  its 
books  to  the  books  of  the  member  bank. 
Although  the  final  rule  exempts  these 
riskless  principal  transactions  from 
section  23A,  such  transactions  would 
remain  subject  to  section  23B. 

N.  Additional  Exemption  Requests 

Approximately  16  commenters  asked 
the  Board  to  establish  formal  filing  and 
processing  guidelines  for  section  23A 
exemption  requests.  These  commenters 
offered  a  wide  variety  of  suggested  time 
frames  for  Board  action  on  such 
requests,  but  most  of  them  asked  that 
the  Board  commit  to  acting  within  30  to 
60  days  of  receiving  a  request.  In  light 
of  the  policy  importance  and  factual 
intricacy  of  most  section  23A  exemption 
requests,  the  Board  has  decided  not  to 
adopt  regulatory  deadlines  for 
processing  section  23A  exemption 
requests.  The  Board  has  indicated  in  the 
final  rule,  however,  that  exemption 
requests  should  describe  in  detail  the 
transaction  or  relationship  for  which  the 
member  bank  seeks  exemption,  explain 
why  the  Board  should  exempt  the 
transaction  or  relationship,  and  explain 
how  the  exemption  would  be  in  the 
public  interest  and  consistent  with  the 
purposes  of  section  23A. 

As  noted  above,  although  sections 
23A  and  23B  apply  by  their  terms  oidy 
to  member  banks,  other  Federal  law 
subjects  insured  nonmember  banks  and 
insured  thrifts  to  the  sections  as  if  they 
were  member  banks.  Accordingly, 
insured  nonmember  banks  and  insured 
thrifts  must  apply  to  the  Board  (rather 
than  their  appropriate  Federal  banking 
agency)  for  any  additional  exemptions 
from  section  23A  or  23B. 

VIII.  General  Provisions  of  Section 
23B— Subpart  F 

Subpart  F  of  the  regulation  sets  forth 
the  principal  restrictions  of  section  23B. 
These  include  (i)  a  requirement  that 
most  transactions  between  a  member 
bank  and  its  affiliates  be  on  terms  and 
circumstances  that  are  substantially  the 
same  as  those  prevailing  at  the  time  for 
comparable  transactions  with 
nonaffiliates;  (ii)  a  restriction  on  a 
member  bank's  purchase  as  fiduciary  of 


assets  from  an  affiliate;  (iii)  a  restriction 
on  a  member  bank's  purchase,  during 
the  existence  of  an  underwriting 
syndicate,  of  any  security  if  a  principal 
underwriter  of  the  security  is  an 
affiliate;  and  (iv)  a  prohibition  on 
publishing  an  advertisement  or  entering 
into  an  agreement  stating  that  a  member 
bank  will  be  responsible  for  the 
obligations  of  its  affiliates.  For  the  most 
part,  subpart  F  restates  the  operative 
provisions  of  section  23B,  and  these 
provisions  are  not  discussed  below.  The 
remainder  of  this  section  of  the 
preamble  highlights  four  areas  in  which 
Regulation  W  provides  additional 
guidance  on  section  23B. 

A.  Transactions  Exempt  From  Section      , 
23B(§  223.52(a)(1)) 

The  market  terms  requirement  of 
section  23B  applies  to,  among  other 
transactions,  any  "covered  transaction" 
between  a  member  bank  and  an 
affiliate.' 77  Section  23B(d)(3)  makes 
clear  that  the  term  "covered 
transaction"  in  section  23B  has  the  same 
meaning  as  the  term  "covered 
transaction"  in  section  23A,  but  does 
not  include  any  transaction  that  is 
exempt  under  section  23A(d) — for 
example,  transactions  between  sister 
banks,  transactions  fully  secured  by  a 
deposit  account  or  U.S.  government 
obligations,  and  purchases  of  assets 
from  an  affiliate  at  a  readily  identifiable 
and  publicly  available  market 
quotation. '7"  Consistent  with  the 
statute,  the  regulation  exempts  from 
section  23B  any  transaction  that  is 
exempt  under  section  23A(d). 

Regulation  W  also  excludes  from 
section  23B  any  covered  transaction  that 
is  exempt  from  section  23A  under 
section  223.42(i)  or  (j)  of  the  regulation 
(that  is,  asset  purchases  by  a  newly 
formed  membiBr  bank  and  transactions 
approved  under  the  Bank  Merger  Act). 
The  Board  is  excluding  from  section 
23B  this  additional  set  of  transactions 
because,  in  each  case,  the  appropriate 
Federal  banking  agency  for  the  member 
bank  involved  in  the  transaction  should 
ensure  that  the  terms  of  the  transaction 
are  not  unfavorable  to  the  bank. 

B.  Purchases  of  Securities  for  Which  an 
Affiliate  Is  the  Principal  Underwriter 
(§  223.53(b)) 

The  GLB  Act  amended  section  23B  in 
one  respect.  Since  its  passage  in  1987, 
section  23B(b)(l)(B)  has  prohibited  a 
member  bank,  whether  acting  as 
principal  or  fiduciary,  from  purchasing 
securities  during  the  existence  of  an 
underwriting  or  selling  syndicate  if  a 


'"12  U.S.C  371c-l(a)(2)(A). 
"•12U.S.C.  371c-l(d)(3). 
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principal  underwriter  of  the  securities  is 
an  affihate  of  the  bank.'''''  Before  the 
GLB  Act,  a  member  bank  could  escape 
this  prohibition  only  if  a  majority  of  the 
outside  directors  of  the  bank  approved 
the  bank's  securities  purchase  before  the 
securities  were  initially  offered  to  the 
public. '8o  The  GLB  Act  amended 
section  23B,  however,  to  permit  a 
member  bank  to  purchase  securities 
during  an  underwriting  conducted  by  an 
affiliate  if  the  following  two  conditions 
are  met.  First,  a  majority  of  the  directors 
of  the  member  bank  (with  no  distinction 
drawn  between  inside  and  outside 
directors)  must  approve  the  secxuities 
purchase  before  the  securities  are 
initially  offered  to  the  public.  Second, 
such  approval  must  be  based  on  a 
determination  that  the  purchase  would 
be  a  sound  investment  for  the  member 
bank  regardless  of  the  fact  that  an 
afffliate  of  the  bank  is  a  principal 
underwriter  of  the  securities. '"^  The 
regulation  incorporates  this  new 
standard  and  clarifies  that  if  a  member 
bank  proposes  to  make  such  a  securities 
purchase  in  a  fiduciary  capacity,  then 
the  directors  of  the  bank  must  base  their 
approval  on  a  determination  that  the 
purchase  is  a  sound  investment  for  the 
person  on  whose  behalf  the  bank  is 
acting  as  fiduciary. 

Obviously,  a  member  bank  may 
satisfy  this  director  approval 
requirement  by  obtaining  specific  prior 
director  approval  of  each  securities 
acquisition  otherwise  prohibited  by 
section  23B(b)(l)(B).  The  regulation 
clarifies,  however,  that  a  member  bank 
also  satisfies  this  director  approval 
requirement  if  a  majority  of  the  directors 
of  the  bank  approves  appropriate 
standards  for  the  bank's  acquisition  of 
securities  otherwise  prohibited  by 
section  23B(b)(l)(B)  and  each  such 
acquisition  meets  the  standards  adopted 
by  the  directors.  In  addition,  a  majority 
of  the  member  bank's  directors  must 
periodically  review  such  acquisitions  to 
ensiu«  that  they  meet  the  standards  and 
must  periodically  review  the  standards 
to  ensure  they  meet  the  "sound 
investment"  criterion  of  section 
23B(b)(2).  The  appropriate  period  of 
time  between  reviews  would  vary 
depending  on  the  scope  and  nature  of 
the  member  bank's  program,  but  such 
reviews  should  be  conducted  by  the 
directors  at  least  annually.  Before  the 
passage  of  the  GLB  Act.  Board  staff 
informally  allowed  member  banks. 


based  on  the  legislative  history  of 
section  23B,  to  meet  the  director 
approval  requirement  in  this  fashion, 
and  there  is  no  indication  that  Congress 
in  the  GLB  Act  intended  to  alter  the 
procedures  that  a  member  bank  could 
use  to  obtain  the  requisite  director 
approval. '"2 

For  these  reasons,  the  regulation 
codifies  stafTs  preexisting  approach  to 
the  director  approval  requirement.'*^ 

C.  The  Definition  of  Affiliate  Under 
Section  23B  {§  223.2(c)) 

Section  23B  states  that  the  term 
"affiliate"  under  section  23B  has  the 
meaning  given  to  such  term  in  section 
23A  except  that  the  term  "affiliate" 
under  section  23B  does  not  include  a 
"bank,"  as  defined  in  section  23A.'** 
Other  Federal  law  provides  that  an 
insured  savings  association  should  be 
treated  as  a  "bank"  for  purposes  of 
section  23B."'''  As  in  the  case  of  the 
sister-bank  exemption,  proposed 
Regulation  W  clarified  that  the  only 
companies  that  qualify  for  the  "bank" 
exception  to  section  23B's  definition  of 
affiliate  are  insured  depository 
institutions. 

One  commenter  objected  to  this 
aspect  of  the  proposed  rule.  Without 
such  an  interpretation,  however,  a 
member  bank  would  be  able  to  engage 
in  transactions  with  certain  uninsured 
depository  affiliates  on  terms  and 
conditions  that  were  highly  unfavorable 
to  the  bank.  Entering  into  these  kinds  of 
transactions  would  not  be  consistent 
with  bank  safety  and  soundness  and 
would  contravene  one  of  the  goals  of 
section  23B — protecting  the  Federal 
deposit  insurance  funds.  Accordingly, 
the  final  rule  continues  to  restrict  the 
"bank"  exception  from  section  23B's 
definition  of  affiliate  to  insured 
depository  institutions. 


"»12  U.S.C  371c-l(b)(l)(B). 

'■o  Many  smaller  banking  organizations  had 
difRculty  meeting  this  standard  because  most  or  all 
of  their  banks'  directors  were  officers  or  employees 
of  the  banks  or  affiliates  of  the  banks. 

••'  GLB  Act  S  738  (codified  at  12  U.S.C  37tc- 
in>X2)). 


'•*  The  Conference  Report  accompanying  the 
Competitive  Equality  Banking  Act  of  1987  slated 
that  the  prior  approval  requirement  of  section 
23B(b)  could  be  met  "by  the  establishment  in 
advance  of  specific  standards  by  the  outside 
directors  for  such  acquisitions.  If  the  outside 
directors  establish  such  standards,  they  must 
regularly  review  acquisitions  to  assure  that  the 
standards  have  been  followed,  and  they  must 
periodically  review  the  standards  to  assure  that 
they  continue  to  be  appropriate  in  light  of  market 
and  other  conditions."  See  H.R.  Conf.  Rep.  No.  100- 
261.  at  133(1987). 

■■'The  rule  also  provides,  consistent  with 
existing  Board  interpretations,  that  a  U.S.  branch, 
agency,  or  commercial  lending  company  of  a 
foreign  bank  may  comply  with  this  requirement  by 
obtaining  the  required  approvals  and  reviews  from 
either  a  majority  of  the  directors  or  a  majority  of  the 
senior  executive  officers  of  the  foreign  bank. 

•"12U.S.C371c-l(dMl). 

>"  12  U.S.C  1468(a)(2KB). 


D.  The  Advertising  restriction  (§  223.54) 

Section  23B(c),  the  "advertising 
restriction,"  prohibits  a  member  bank 
from  publishing  any  advertisement  or 
entering  into  any  agreement  stating  or 
suggesting  that  ihe  bank  shall  in  any 
way  be  responsible  for  the  obligations  of 
its  affiliates.  i«6  Read  literally,  this 
provision  appears  to  prohibit  a  member 
bank  from  issuing  a  guarantee, 
acceptance,  or  letter  of  credit  on  behalf 
of  an  affiliate.  Because  section  23A 
includes  as  a  permissible  (though 
limited)  covered  transaction  the 
issuance  by  a  member  bank  of  a 
guarantee,  acceptance,  or  letter  of  credit 
on  behalf  of  its  affiliates,  Board  staff 
traditionally  has  read  the  advertising 
restriction  of  section  23B  in  light  of 
section  23A.  That  is.  Board  staff  has  not 
read  section  23B(c)  to  prohibit  a 
member  bank  from  issuing  a  guarantee, 
acceptance,  or  letter  of  credit  on  behalf 
of  an  affiliate  to  the  extent  permitted 
under  section  23A.  The  regulation 
contains  this  clarification.'*^  In 
response  to  conunents  from  several 
banking  organizations,  the  final  rule 
also  clarifies  that  section  23B(c)  does 
not  prohibit  a  member  bank  frt>m 
making  reference  to  such  a  guarantee, 
acceptance,  or  letter  of  credit  in  a 
prospectus  or  other  disclosure 
document,  for  example,  if  otherwise 
required  by  law. 

« 

IX.  Application  of  Sections  23 A  and  23B 
to  U.S.  Branches  and  Agencies  of 
Foreign  Banks — Subpart  G 

Subpart  G  discusses  the  application  of 
sections  23A  and  23B  to  U.S.  branches 
and  agencies  of  foreign  banks.  As  noted 
above,  sections  23A  and  23B  apply  by 
their  terms  only  to  member  banks  of  the 
Federal  Reserve  System,  and  other 
Federal  banking  laws  have  made 
insured  nonmember  banks  and  insured 
savings  associations  subject  to  the 
sections.  Federal  banking  law  generally 
does  not  subject  the  U.S.  branches  and 
agencies  of  foreign  banks  to  sections 
23A  and  23B. 

Section  114(b)(4)  of  the  GLB  Act 
explicitly  authorizes  the  Board, 
however,  to  impose  restrictions  or 
requirements  on  relationships  or 
traiisactions  between  a  branch,  agency, 
or  commercial  lending  company  of  a 
foreign  bank  in  the  United  States  and 
any  affiliate  in  the  United  States  of  such 
foreign  bank.  The  Board  may  impose 
such  prudential  limits  if  it  finds  that  the 


■■•12  U.S.C.  371c-l(c). 

■■'The  Board  also  believes  that  if  a  member  bank 
and  its  affiliate  enter  into  a  joint  undertaking  with 
a  third  party,  the  contract  among  the  parties  should 
make  clear  that  the  bank  is  only  responsible  for  its 
own  obligations  under  the  contract. 


CoJ»»ol    D< 


/\in\    R7    Mr.    fiQ  I  TVtiiraAav    n*»/-«>mVi«»r  1?.    ?nn2/Riilfi.s  and  Reculations 
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limits  are  appropriate  to  prevent  an 
evasion  of  certain  Federal  banking  laws, 
avoid  a  significant  risk  to  the  safety  and 
soundness  of  depository  institutions  or 
any  Federal  deposit  insurance  fund,  or 
avoid  other  adverse  effects,  such  as 
undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices. 

In  order  to  ensure  competitive  equity, 
the  Board  has  for  years  imposed  certain 
of  the  requirements  of  sections  23A  and 
23B  on  transactions  between  a  U.S. 
branch  or  agency  of  a  foreign  bank  and 
its  U.S.  affiliates  engaged  in 
underwriting  and  dealing  in  bank- 
ineligible  securities  ("section  20 
affiliates").'**  The  Board  also  recently 
applied  sections  23A  and  23B  to 
transactions  between  a  U.S.  branch  or 
agency  of  a  foreign  bank  and  affiliates 
conducting  merchant  banking  activities 
imder  the  GLB  Act  and  portfolio 
companies  held  under  that  authority.'*^ 

With  one  material  exception,  the 
regulation  applies  sections  23A  and  23B 
to  a  U.S.  branch  or  agency  of  a  foreign 
bank  as  if  the  branch  or  agency  were  a 
member  bank.  The  material  exception  is 
that  the  only  companies  that  are  deemed 
affiliates  of  such  branch  or  agency  of  a 
foreign  bank  are  affiliates  of  the  foreign 
bank  that  are  directly  engaged  in  the 
United  States  in  the  following  GLB  Act 
financial  activities:  (i)  Insurance 
underwriting  pursuant  to  section 
4(k)(4)(B)  of  the  BHC  Act;  (ii)  securities 
underwriting  and  dealing  pursuant  to 
section  4(k)(4)(E)  of  the  BHC  Act;  (ui) 
merchant  banking  activities  pursuant  to 
section  4{k)(4)(H)  of  the  BHC  Act;  »«>  or 


■■■The  Board's  Operating  Standards  for  section 
20  affiliates  require  (i)  any  intraday  extensions  of 
credit  by  a  U.S.  branch  or  agency  of  a  foreign  bank 
to  its  section  20  affiliates  to  comply  with  the  market 
terms  requirement  of  section  23B;  (ii)  any 
extensions  of  credit  by  a  U.S.  branch  or  agency  of 
a  foreign  bank  to  its  section  20  affiliates  and  any 
purchase  by  such  branch  or  agency  of  securities  for 
which  a  section  20  affiliate  is  the  principal 
underwriter  to  comply  with  sections  23A  and  23B; 
and  (iii)  a  U.S.  branch  or  agency  of  a  foreign  bank 
to  refrain  &t>m  advertising  or  suggesting  that  it  is 
responsible  for  the  obligations  of  a  section  20 
affiliate,  consistent  with  section  23B(c).  See  12  CFR 
225.200:  62  FR  45295.  Aug.  27. 1997.  Prior  to  the 
adoption  of  the  Operating  Standards,  all  U.S. 
branches  and  agencies  of  a  foreign  bank  (like  all 
member  banks)  were  prohibited  from  extending 
credit  to.  or  purchasing  assets  from,  a  section  20 
affiliate.  Consequently,  the  Board's  1997  decision 
partially  to  apply  sections  23A  and  23B  to  such 
branches  and  agencies  represented  a  liberalization 
of  the  regulatory  framework. 

'•■See  12  CFR  225.176(bM6};  66  FR  8466,  Jan.  21, 
2001. 

*"°  Regulation  W,  consistent  with  the  merchant 
banking  rule,  imposes  sections  23A  and  23B  on  a 
covered  transaction  between  a  U.S.  branch  or 
agency  of  a  foreign  bank  and  its  U.S.  merchant 
banking  affiliate  only  to  the  extent  the  proceeds  of 
the  covered  transaction  are  used  for  the  purpose  of 
funding  the  affiliate's  merchant  hanking  activities. 


(iv)  insurance  company  investment 
activities  pursuant  to  section  4(k)(4)(I) 
oftheBHCAct.'8' 

The  regulation  also  treats  as  a  section 
23A  affiliate  of  a  U.S.  branch  or  agency 
any  subsidiary  of  an  affiliate  of  the 
foreign  bank  directly  engaged  in  the  four 
activities  set  forth  above  (regardless  of 
whether  the  subsidiary  itself  engages  in 
any  of  the  four  activities). '^^  i^ 
addition,  the  rule  treats  as  a  section  23A 
affiliate  of  a  U.S.  branch  or  agency  any 
portfolio  company  controlled  by  the 
foreign  bank  under  the  GLB  Act's 
merchant  banking  or  insurance 
company  investment  authorities  (and 
any  subsidiary  of  such  a  portfolio 
company).  The  regulation  does  not  treat 
as  a  section  23A  s^liate  of  a  U.S. 
branch  or  agency  any  other  type  of 
affiliate  of  the  foreign  bank  (for 
example,  foreign  affiliates  or  U.S. 
affiliates  engaged  in  nonbanking 
activities  under  section  4(c)(8)  of  the 
BHC  Act),  and  does  not  treat  a  foreign 
bank's  non-U.S.  offices  as  member 
banks  subject  to  section  23A.'^3 

Applying  the  restrictions  of  sections 
23A  and  23B  to  transactions  between 
the  U.S.  branches  and  agencies  of 
foreign  banks  and  the  specified  U.S. 
affiliates  will  help  to  ensure 
maintenance  of  a  competitive  playing 
field  between  U.S.  banks  and  foreign 
banks  operating  in  the  United  States. 
The  issue  of  competitive  equity  arises 
most  strongly  in  connection  Mdth  those 
activities  that  a  U.S.  bank  cannot  engage 
in  directly  or  through  an  operating 
subsidiary.  A  U.S.  bank  may  affiliate 
itself  with  a  company  engaged  in  the 
financial  activities  specified  above  only 


'»>  See  12  U.S.C.  1843(k)(4)(B).  (E),  (H).  and  (I). 

■B'The  regulation  covers  subsidiaries  of  affiliates 
directly  engaged  in  the  specified  activities  in  order 
to  prevent  evasion.  If  these  subsidiaries  were  not 
covered,  the  U.S.  branch  or  agency    ''  a  foreign  bank 
arguably  could  fund  the  foreign  ba:.k's  U.S. 
insurance  underwriter  outside  the  scope  of  sections 
23A  and  23B  by,  for  example,  lending  money  to  a 
subsidiary  of  the  underwriter  and  having  the 
subsidiary  dividend  or  on-lend  the  loan  proceeds  to 
the  underwriter. 

193  The  text  and  structure  of  the  final  rule  on  U.S. 
branches  and  agencies  of  foreign  banks  are 
somewhat  difliBrent  from  that  of  the  proposed  rule. 
The  proposed  rule  provided  that  section  23A 
applied  to  transactions  between  a  U.S.  branch  or 
agency  of  a  foreign  bank,  on  the  one  hand,  and 
certain  U.S.  affiliates  of  the  foreign  bank,  on  the 
other  hand.  The  Board  has  revised  the  proposed 
rule  to  ensure  that  foreign  banks  treat  certain 
indirect  affiliate  transactions  as  covered 
transactions  under  Regulation  W.  For  example,  an 
argument  could  be  made  that  when  a  U.S.  branch 
of  a  foreign  bank  accepts  securities  issued  by  a  U.S. 
insurance  company  affiliate  of  the  foreign  bank  as 
collateral  for  a  loan  to  a  nonaffiliate,  there  has  been 
no  transaction  between  the  branch  and  the 
insurance  affiliate.  These  transactions  are,  however, 
covered  transactions  under  section  23A.  The  text 
and  structure  of  the  final  rule  make  clear  that  such 
indirect  affiliate  transactions  by  a  U.S.  branch  or 
agency  of  a  foreign  bank  are  subject  to  the  rule. 


if  the  company  is  a  holding  company 
affiliate  of  the  bank  or.  in  some  cases, 
a  financial  subsidiary  of  the  bank.  In 
either  case,  covered  transactions 
between  the  U.S.  bank  and  the  company 
would  be  subject  to  sections  23A  and 
23B.  Without  Regulation  W's  extension 
of  the  scope  of  these  statutory 
provisions,  a  foreign  bank's  U.S.  branch 
or  agency  could  fund  and  engage  in 
transactions  with  these  types  of 
affiliates  more  freely  than  could  a  U.S. 
bank.  To  the  extent  that  a  foreign  bank's 
U.S.  branches  and  agencies  are  able  to 
fund  these  types  of  U.S.  affiliates 
outside  of  the  restrictions  of  sections 
23A  and  23B.  the  affiliates  are  able  to 
compete  for  business  in  the  United 
States  with  a  potential  advantage  not 
available  to  the  analogous  affiliates  of 
U.S.  banks. 

The  Board  does  not  believe  that  it  is 
appropriate  or  necessary  at  this  time  to 
impose  the  requirements  of  sections 
23A  and  23B  on  transactions  between  a 
foreign  bank's  U.S.  branch  or  agency 
and  its  U.S.  affiliates  that  are  engaged 
only  in  activities  that  were  permissible 
for  BHCs  before  the  passage  of  the  GLB 
Act  (other  than  section  20  affiliates). 
The  Board  recognizes  the  hardship  this 
might  impose  on  foreign  banks 
conducting  such  activities  in  the  United 
States  imder  previous  law.  Moreover, 
most  of  these  activities  may  be 
conducted  by  a  U.S.  bank  directly  (or  in 
an  operating  subsidiary)  and,  hence, 
may  be  funded  by  a  U.S.  bank  in  a   ' 
manner  that  is  not  subject  to  sections 
23A  and  23B.i*» 

The  potential  scope,  nature,  and  risks 
of  transactions  and  relationships 
between  U.S.  branches  and  agencies  of 
foreign  banks  and  their  affiliates 
engaged  in  the  United  States  in 
insurance  underwriting,  full-scope 
securities  imderwriting  and  dealing, 
merchant  banking,  and  insurance 
company  investment  are  unclear  at  this 
time.  At  least  imtil  the  Board  acquires 
more  information  and  supervisory 
experience  regarding  these  transactions 


***  One  U.S.  bank  commenter  contended  that 
Regulation  W  should  be  expanded  to  apply  sections 
23A  and  23B  to  transactions  between  a  foreign 
bank's  U.S.  branch  or  agency  and  a  U.S.  affiliate  of 
the  foreign  bank  engaged  in  any  activities 
permissible  under  section  4(c)(8)  of  the  BHC  Act 
but  not  permissible  for  U.S.  banks  or  their  operating 
subsidiaries  (for  eicample,  real  estate  leasing).  The 
Board  has  determined  not  to  add  such  activities  to 
the  rule's  foreign  bank  activity  list  at  this  time 
because  of  the  hardship  this  would  impose  on 
foreign  banks  and  because  the  Board  has  substantial 
supervisory  experience  with  such  activities  and  has 
not  observed  any  adverse  competitive  effects  in  the 
relevant  markets.  The  Board  does  not  intend  to  add 
such  activities  to  the  list  in  the  future  unless 
adverse  competitive  effects  develop  in  the  relevant 
markets  that  could  be  remedied  by  an  expansion  of 
the  scope  of  sections  23A  and  23B  to  the  U.S. 
operations  of  foreign  banks. 
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and  relationships,  applying  sections 
23A  and  23B  will  help  ensure 
competitive  equity  between  foreign 
banks  and  U.S.  banking  organizations  in 
the  funding  of  certain  of  their  U.S. 
nonbank  operations.  The  Board  will 
regularly  review  this  section  of 
Regulation  W,  consistent  with  the 
requirements  of  section  114(b)(3)  of  the 
GLB  Act,  to  determine  whether  there  is 
a  continuing  need  for  its  restrictions  and 
will  modify  or  eliminate  any  restrictions 
that  are  no  longer  required  to  mitigate 
potential  or  actual  adverse  effects. 

The  regulation  also  provides  that  the 
Board  may  add  to  the  list  of  affiliates  of 
a  foreign  bank  that  are  subject  to  the 
restrictions  of  sections  23A  and  23B. 
The  Board  intends  generally  to  use  this 
reserved  authority  to  ensure  competitive 
equity  between  foreign  banks  and  U.S. 
banks  with  respect  to  affiliates  engaged 
in  the  United  States  in  new  activities 
that  the  Board  may  authorize  for  FHCs. 

The  Board  also  has  considered  the 
issue  of  how  to  calculate  the  capital 
stock  and  surplus  of  a  foreign  bank's 
U.S.  branch  or  agency  for  purposes  of 
section  23A.  In  light  of  the  fact  that 
foreign  banks  do  not  separately 
capitalize  their  U.S.  branches  or 
agencies,  the  regulation  defines  the 
capital  stock  and  surplus  of  such 
branches  and  agencies  by  reference  to 
the  capital  of  the  foreign  bank  ais 
calculated  under  its  home  country 
capital  standards.  This  definition  is 
consistent  with  the  approach  adopted 
by  the  Board  in  its  merchant  banking 
rule,'"'*  and  represents  a  relaxation  from 
the  Board's  current  position  with 
respect  to  foreign  banks  that  operate 
section  20  affiliates  in  the  United 
States.'"** 

A  number  of  commenters  strongly 
objected  to  the  foreign  bank  provisions 
of  the  proposed  rule,  including  the 
Canadian  Department  of  Finance,  the 
Institute  of  International  Bankers,  the 
Canadian  Bankers  Association,  and  the 
Swiss  Bankers  Association.  Several  of 
these  commenters  challenged  the 
Board's  authority  under  section  114  of 
the  GLB  Act  to  apply  section  23A  to  the 
U.S.  branches  and  agencies  of  foreign 
banks.  According  to  these  commenters, 
the  Board's  action  fails  to  meet  the  first 
requirement  of  section  114  (consistency 
with  Federal  banking  law)  because 


>as  See  66  FR  6466.  8482,  |an.  31 .  2001. 

"*The  Board's  position  on  section  20  affiliates 
requires  U.S.  branches  and  agencies  of  foreign 
banks  whose  home  country  supervisor  has  not 
adopted  capital  standards  consistent  with  the  Basle 
Accord  to  calculate  their  section  23A  capital  stock 
and  surplus  by  reference  to  the  capital  of  the  foreign 
bank  parent  as  calculated  under  standards 
applicable  to  U.S.  banking  organizations.  See  62  FR 
45304.  Aug.  27.  1997. 


Federal  banking  law  does  not  generally 
subject  U.S.  branches  and  agencies  of 
foreign  banks  to  section  23A.  In 
commenters'  view,  the  Board's  action 
also  fails  to  meet  the  second  prong  of 
section  114  (intention  to  prevent 
adverse  effects)  because  the  Board  has 
not  presented  specific  evidence  of 
actual  abuse  and  is  admittedly  acting  to 
fight  possible  future  abuse. 

The  Board  believes  that  its  partial 
application  of  sections  23A  and  23B  to 
the  U.S.  branches  and  agencies  of 
foreign  banks  is  consistent  with  Federal 
banking  law.  The  Board  is  aware  of,  and 
commenters  cited,  no  Federal  banking 
laws  that  contradict  or  otherwise 
conflict  with  the  provisions  of  subpart 
G  of  Regulation  W.  Moreover,  the  Board 
disagrees  with  the  implication  of 
commenters'  views  of  section  114, 
which  would  render  section  114  useless 
by  preventing  the  Board  from  imposing 
safeguards  under  the  section  unless 
such  safeguards  were  already  present  in 
Federal  banking  law.  Commenters  also 
have  failed  to  present  evidence  to 
support  their  claim  that  the  Board  may 
only  use  section  114  to  combat  adverse 
effects  for  which  the  Board  has  made 
specific  findings.  Nothing  in  the  text  or 
legislative  history  of  the  GLB  Act 
supports  this  position.  The  Board  does 
not  believe  that  section  114  requires  the 
Board  to  wait,  observe,  and  document 
damage  to  U.S.  financial  institutions  or 
markets  before  it  may  take  action  under 
the  section  to  impose  prudential 
safeguards. 

Some  commenters  argued  that  the 
competitive  equity  justification  for  the 
Board's  partial  application  of  sections 
23A  and  23B  to  die  U.S.  branches  and 
agencies  of  foreign  banks  does  not  fit 
within  the  "unfair  competition" 
rationale  in  section  114  of  the  GLB  Act. 
According  to  these  commenters.  the 
Board  previously  acknowledged  that  the 
"unfair .competition"  prong  of  section 
4(j)  of  the  BHC  Act  did  not  authorize  the 
Board  to  consider  disparities  based  on 
the  structure  of  the  banking  industry.'"' 
Again,  the  Board  is  not  aware  of,  and 
commenters  have  not  presented, 
evidence  that  the  phrase  "unfair 
competition"  in  section  114(b)(4)(B)  of 
the  GLB  Act  cannot  or  should  not  be 
read  to  include  competitive  advantages 
based  on  regulatory  environment. 
Importantly,  the  Board  is  not  bound  by 
its  former  interpretations  of  the  BHC  Act 
when  interpreting  provisions  of  the  GLB 
Act.  The  Board  notes  that  its  former 
interpretation  of  section  4(j)  of  the  BHC 
Act  expliciUy  depended  on  the  specific 
legislative  history  of  section  4(j)  and 


other  sections  of  the  BHC  Act.  The 
legislative  history  of  the  GLB  Act  does 
not  similarly  constrain  the  Board's 
interpretation  of  section  114.  Indeed, 
the  Congressional  intent  behind  the  GLB 
Act  strongly  supports  the  Board's 
position  on  this  matter.  The  GLB  Act 
authorized  an  expanded  set  of 
permissible  activities  for  banking 
organizations,  but  required  such 
activities  to  be  conducted  in  section 
23 A  affiliates  of  a  bank  (not  directly  in 
the  bank)  in  order  to  reduce  risks  to  the 
bank  and  to  constrain  the  spread  of  the 
government  subsidy  enjoyed  by  banks. 
This  Congressional  concern  to  limit  the 
transference  of  the  bank  subsidy  into 
markets  for  other  financial  services  is 
the  same  competitive  concern  that  has 
motivated  the  Board  to  apply  sections 
23A  and  23B  to  some  portion  of  the  U.S. 
operations  of  foreign  banks.'"" 

Several  commenters  on  the  foreign 
bank  provisions  of  the  proposed  rule 
advanced  the  proposition  that  foreign 
banks  do  not  enjoy  a  subsidy  in  the 
United  States  and  do  not  have  a 
competitive  advantage  over  U.S. 
banking  organizations.  In  fact,  according 
to  these  commenters.  U.S.  banking  firms 
have  a  competitive  "home  field" 
advantage  in  the  United  States.'""  The 
Board's  partial  application  of  sections 
23A  and  23B  to  die  U.S.  branches  and 
agencies  of  foreign  banks  does  not 
depend  for  its  justification  on  whether 
foreign  banks  operating  in  the  United 
States  generally  have  a  competitive 
advantage  over  U.S.  banking  firms. 
Rather,  as  noted  above,  the  Board  has 
chosen  to  extend  the  scope  of  sections 
23A  and  23B  to  address  a  specific 
potential  competitive  imbalance:  the 
funding  advantages  enjoyed  by  the 
specified  types  of  affiliates  of  foreign 
banks  as  compared  to  the  same  types  of 
affiliates  of  U.S.  banks.  Foreign  banks 


■*>'  See  BankAmerica  Corporation.  69  Federal 
Reserve  Bulletin  105,  111  (1983). 


■^The  Board  also  notes  that  the  "adverse  effects" 
clause  in  section  1 14  of  the  GLB  Act  is  broader  than 
the  "adverse  effects"  clause  in  section  4(j)  of  the 
BHC  Act.  Significantly,  section  114.  unlike  section 
4(j),  explicitly  authorizes  the  Board  to  consider 
risks  to  the  safety  and  soundness  of  U.S.  depository 
institutions.  In  the  Board's  view,  the  safety  and 
soundness  of  U.S.  depository  institutions  could  be 
put  at  risk  if  certain  of  their  affiliates  are  forced  to 
compete  with  the  affiliates  of  foreign  banks  at  a 
significant  regulatory  disadvantage. 

■<">  In  support  of  their  position,  many  of  these 
commenters  referred  to  a  study  conducted  by  the 
Federal  Reserve  System  that  concluded  that  section 
20  affiliates  of  U.S.  BHCs  have  outperformed 
section  20  afTiliates  of  foreign  banks.  In  light  of  the 
fact  that  the  Board  has  imposed  many  of  the 
restrictions  of  sections  23A  and  23B  on  transactions 
between  the  U.S.  branches  and  agencies  of  foreign 
banks  and  their  section  20  affiliates,  this  study  does 
not  provide  much  evidence  as  to  whether  foreign 
bank-owned  securities  underwriters  and  dealers 
would  enjoy  a  competitive  advantage  over  U.S. 
BHC-owned  securities  underwriters  and  dealers  in 
the  absence  of  an  extension  of  sections  23A  and  23B 
to  cover  foreign  banks. 
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are  able  to  raise  low-cost  deposits 
abroad  and  to  use  this  low-cost  funding 
to  finance,  including  through  their  U.S. 
branches  and  agencies,  the  activities  of 
the  specified  U.S.  affiliates  without 
having  to  comply  with  sections  23 A  and 
23B.  U.S.  banks  are  limited  by  sections 
23A  and  23B  in  the  extent  to  which  they 
are  able  to  finance  the  operations  of  the 
specified  affiliates. 

Commenters  also  pointed  out  alleged 
inconsistencies  in  the  Board's  treatment 
of  the  U.S.  branches  and  agencies  of 
foreign  banks  under  subpart  G.  First, 
several  commenters  stated  that  it  is 
inconsistent  and  unfair  to  subject  the 
U.S.  branches  and  agencies  of  foreign 
banks  to  section  23 A  but  then  to  deny 
them  the  benefits  of  the  sister-bank 
exemption.  Regulation  W  does  not,  as  a 
general  matter,  apply  section  23A  to 
transactions  between  a  U.S.  branch  or 
agency  and  a  sister  U.S.  branch,  agency, 
or  depository  institution.  The  rule  only 
applies  section  23 A  to  transactions 
between  the  U.S.  branch  or  agency  and 
a  U.S.  affiliate  of  the  foreign  bank 
engaged  in  the  United  States  in 
insurance  underwriting,  securities 
underwriting  and  dealing,  merchant 
banking,  or  insurance  company 
investment.  Because  these  activities 
generally  are  not  permissible  activities 
for  a  U.S.  branch,  agency,  or  subsidiary 
depository  institution  of  a  foreign  bank, 
subpart  G  of  the  rule  generally  does  not 
apply  section  23A  to  transactions 
between  the  U.S.  branch  or  agency  of  a 
foreign  bank  and  any  sister  banks  of  the 
branch  or  agency. 

Second,  commenters  claimed  that  it  is 
inconsistent  to  permit  a  U.S.  bank  to 
fund  its  non-U.S.  subsidiaries  through  a 
non-U.S.  branch  without  compljring 
with  section  23A,  but  to  force  a  non- 
U.S.  bank  to  fund  its  U.S.  subsidiaries 
through  a  U.S.  branch  in  compliance 
with  section  23A.  As  explained  above, 
the  Board  is  adopting  subpart  G  ot 
Regulation  W  in  order  to  mitigate 
potential  competitive  inequities  in 
certain  nonbanking  markets  in  the 
United  States.  Non-U.S.  financial 
regiUators  are  free  to  address  any  similar 
inequities  that  exist  in  their  nonbanking 
markets  due  to  disparate  regulatory 
treatment.  The  Board  notes  that  section 
23A  generally  would  apply  to 
transactions  between  a  U.S.  bank  and  a 
foreign  affiliate  of  the  U.S.  bank  engaged 
in  the  four  specified  activities  (other 
than  an  Edge  subsidiary  of  the  U.S.  bank 
engaged  in  securities  underwriting  and 
dealing  or  certain  limited  investment 
activities). 


X.  Miscellaneous  Interpretations — 
Subpart  H 

The  Board  has  decided  to  include  a 
subpart  H  in  final  Regulation  W  to 
house  Board  interpretations  of  sections 
23A  and  23B  that  do  not  fit  neatly 
elsewhere  in  the  regulation.  Although 
subpart  H  of  the  final  rule  contains  only 
a  single  section,  the  Board  intends  to 
place  future  Board  miscellaneous 
interpretations  of  the  statute  into  this 
subpart. 

Section  223.71  of  the  final  rule 
explains  how  sections  23A  and  23B 
apply  to  transactions  in  which  a 
member  bank  purchases  from  one 
affiliate  an  asset  relating  to  another 
affiliate.  In  some  situations  in  which  a 
member  bank  purchases  an  asset  from 
an  affiliate,  the  asset  purchase  qualifies 
for  an  exemption  under  Regulation  W. 
but  the  member  bank's  resulting 
ownership  of  the  purchased  asset  also 
represents  another  covered  transaction 
(which  may  or  may  not  qualify  for  an 
exemption  under  the  rule).  In  these 
situations,  the  transaction  engaged  in  by 
the  member  bank  would  qualify  as  two 
different  types  of  covered  transaction. 
Although  an  asset  purchase  exemption 
may  suffice  to  exempt  the  member 
bank's  asset  purchase  bom  the  first 
affiliate,  the  asset  purchase  exemption 
does  not  exempt  the  bank's  resulting 
covered  transaction  with  the  second 
affiliate. 

For  example,  assume  a  member  bank 
purchases  from  one  affiliate  securities 
issued  by  another  affiliate  in  a  purchase 
that  qualifies  for  the  (d)(6)  exemption  in 
section  23A.  The  member  bank's  asset 
purchase  from  the  first  affiliate  would 
be  exempt  under  §  223.42(e)  of  the  rule; 
but  the  bank  also  would  have  acquired 
an  investment  in  securities  issued  by 
the  second  affiliate,  which  would  be  a 
covered  transaction  between  the  bank 
and  the  second  affiliate  that  does  not 
qualify  for  the  (d)(6)  ejcemption.  The 
(d)(6)  exemption,  by  its  terms,  only 
exempts  asset  purchases  by  a  member 
bank  frtim  an  ^liate;  hence,  the  (d)(6) 
exemption  cannot  exempt  a  member 
bank's  investment  in  securities  issued 
by  an  affiUate  (even  if  the  securities 
woidd  qualify  for  the  (d)(6)  exemption). 

Section  223.71  sets  forth  this  general 
interpretation  and  includes  several 
examples  to  flesh  out  the  interpretation 
(including  the  example  given  in  the 
previous  paragraph). 20O 


'"•In  light  of  the  inclusion  of  section  223.71  in 
the  final  rule,  the  Board  has  removed  certain 
conditions  to  the  (d)(6)-related  exemptions  in 
section  223.42(e)  and  (f)  of  the  rule. 


XI.  Effective  Date;  Transition  Rule 

Many  commenters  urged  the  Board  to 
provide  either  a  transition  period  for 
banks  to  come  into  compliance  with 
Regulation  W  or  a  grandfather  for 
existing  transactions  that  do  not  comply 
with  the  rule.  According  to  these 
commenters,  banks  need  such  relief 
because  of  the  many  ways  in  which  the 
rule  is  inconsistent  with  existing  bank 
practices  or  existing  staff  interpretations 
of  section  23A.  Although  most 
commenters  did  not  propose  a  specific 
time  period,  one  commenter  advocated 
a  transition  period  of  2  to  3  years. 

The  Board  recognizes  that  Regulation 
W  tightens  a  number  of  traditional 
Board  and  staff  interpretations  of 
sections  23A  and  23B.  The  Board  also 
believes  that  the  changes  effected  by  the 
final  rule  are  of  substantial  regulatory 
importance,  and  that  the  burden  on 
member  banks  of  full  and  prompt 
compliance  with  the  final  rule  will  be 
minimal  in  most  cases.  Accordingly,  the 
Board  has  decided  to  delay  the  effective 
date  of  the  rule  only  for  the  minimum 
period  of  time  required  by  law  and  to 
provide  member  banks  with  only  a 
limited  transition  period  and 
grandfather  authority  for  preexisting 
transactions. 

The  Board  has  decided  to  make 
Regulation  W  effective  as  of  April  1, 
2003.  Accordingly,  transactions  entered 
into  on  or  after  April  1,  2003,  will  be 
immediately  subject  to  the  rule. 
Transactions  entered  into  after 
December  12,  2002,  but  before  April  1, 
2003,  will  become  subject  to  the  rule  on 
April  1,  2003. 

The  Board  also  has  determined  to 
adopt  a  limited  transition  rule  for 
transactions  that  consummate  on  or 
before  the  date  of  publication  of  final 
Regulation  W  in  the  Federal  Register. 
As  a  general  matter,  any  transaction 
engaged  in  by  a  member  bank  on  or 
before  December  12,  2002  that  would 
become  subject  to  section  23 A  or  23B 
solely  as  a  result  of  this  rule,  or  whose 
treatment  under  section  23A  or  23B 
would  change  solely  as  a  result  of  this 
rule,  will  not  become  subject  to  this  rule 
until  July  1,  2003.  The  Board  may,  in  its 
discretion,  extend  this  deadline  in 
circumstances  where  a  member  bank 
has  demonstrated  to  the  Board's 
satisfaction  that  compliance  with  the 
deadline  would  impose  regulatory 
burden  on  the  member  bank  that 
outweighs  the  regulatory  benefit  of  early 
compliance. 

For  purposes  of  the  transition  rule,  a 
transaction  is  subject  to  section  23A  or 
23B  solely  as  a  result  of  Regidation  W 
if  the  transaction  is  subject  to  section 
23A  or  23B  under  the  nde  but  was  not 
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subject  to  section  23A  or  23B  under  the 
terms  of  the  sections  or  any  written 
interpretations  of  the  sections  by  the 
Board  or  its  staff  that  predated 
December  12,  2002.  hi  addition,  a 
transaction's  treatment  under  section 
23A  or  23B  changes  solely  as  a  result  of 
Regulation  W  if  the  treatment  of  the 
transaction  under  the  rule  differs  from 
the  treatment  of  the  transaction  under 
the  terms  of  sections  23A  and  23B  or 
any  written  interpretations  of  the 
sections  by  the  Board  or  its  staff  that 
predated  December  12.  2002. 

The  transition  rule  has  several 
exceptions.  First,  any  transaction  that 
qualifies  for  the  transition  rule  but  is 
renewed,  extended,  or  materially  altered 
on  or  after  April  1.  2003,  will  be 
immediately  subject  to  the  rule  at  the 
time  of  such  renewal,  extension,  or 
material  alteration,  hi  addition,  any 
transaction  that  qualifies  for  the 
transition  rule  but  is  a  purchase  of 
assets  by  a  member  bank  from  an 
affiliate  that  consxunmated  on  or  before 
December  12.  2002  will  not  be  subject 
to  this  rule. 

The  following  examples  are  designed 
to  assist  member  banks  in 
understanding  the  transition  nde.  The 
first  example  involves  an  extension  of 
credit  that  predates  December  12.  2002. 
Suppose  that  on  February  18.  2002.  a 
member  bank  makes  a  loan  to  an 
unregistered  investment  fund  advised 
(but  not  sponsored)  by  the  bank.  The 
member  bank  does  not  control  the  fund, 
but  the  bank's  holding  company  owns 
10  percent  of  the  total  equity  of  the 
fund.  The  fund  is  not  an  affiliate  of  the 
member  bank  under  sections  23A  and 
23B  and  written  interpretations  of  such 
sections  by  the  Board  and  its  staff  at  the 
time  the  loan  is  made.  The  fund  would 
become  an  affiliate  of  the  member  bank 
under  Regulation  W.  and  the  loan 
would  become  a  covered  transaction,  as 
of  July  1,  2003. 2o>  If  the  member  bank 
renews  the  loan  on  May  14.  2003, 
however,  the  loan  would  become  a 
covered  transaction  as  of  May  14,  2003. 

The  second  example  involves  an  asset 
piuchase  that  predates  December  12, 
2002.  Suppose  that  on  August  9.  2002, 
a  member  bank  purchases  assets  from  an 
uninsvired  depository  institution 
affihate  in  a  transaction  that  qualifies 
for  the  sister-bank  exemption  in  section 
23A(d)(4).  Although  Regulation  W 
renders  the  sister-bank  exemption 
imavailable  for  transactions  with 
uninsured  depository  institution 
affiliates  as  of  April  1,  2003,  the  asset 


purchase  would  permanently  qualify  for 
the  sister-bank  exemption. 

The  Board  also  has  determined  to 
allow  member  banks  to  apply  certain 
provisions  of  Regulation  W  that  relieve 
regulatory  burden  before  the  nde's 
effective  date.  202  In  particular, 
notwithstanding  the  effective  date  and 
transition  rule  provisions  discussed 
above,  a  member  bank  may  choose  to 
apply  any  of  the  follovdng  provisions  of 
the  rule  beginning  on  December  12, 
2002:  (i)  section  223.16(c)(4);  (ii)  section 
223.24(a),  (b),  or  (c);  (iii)  section 
223.31(d):  (iv)  section  223.41(d);  or  (v) 
section  223.42(c).  (f).  (g).  (i).  (j).  or  (k). 

Regulatory  Flexibility  Act 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604(a)).  the  Board  must  publish  a  final 
regulatory  flexibility  analysis  with  this 
rulemaking.  Sections  23A  and  23B  of 
the  Federal  Reserve  Act  limit 
transactions  between  a  depository 
institution  and  its  affiliates  and 
authorize  the  Board  to  issue  regulations 
as  necessary  to  administer  and  carry  out 
the  purposes  of  the  sections.^oa  Sections 
23A  and  23B  are  two  of  the  most 
important  statutory  protections  against  a 
depository  institution  suffering  losses 
from  its  transactions  with  affiliates  and. 
correspondingly,  are  two  of  the  most 
effective  means  of  limiting  the  ability  of 
a  depository  institution  to  transfer  to  its 
affiliates  the  subsidy  arising  from  its 
access  to  the  Federal  safety  net. 
Although  sections  23 A  and  23B  each 
grant  the  Board  authority  to  issue 
regiUations.  the  Board  has  never  issued 
a  regulation  fully  implementing  either 
section.  Instead,  depository  institutions 
seeking  guidance  on  how  to  comply 
with  sections  23A  and  23B  have  relied 
on  a  series  of  Board  interpretations  and 
informal  staff  opinions.  Banking 
organizations  have  increasingly  sought 
guidance  from  the  Board  on  section  23A 
issues  in  recent  years  as  a  result  of  the 
increasing  scope  of  activities  conducted 
by  modem  FHCs  and  the  growing 
complexities  of  the  U.S.  financial 
markets. 

As  noted  above,  the  Board  believes 
that  adoption  of  a  comprehensive 
regulation  implementing  sections  23A 
and  23B  is  appropriate  for  several 
reasons.  First,  the  new  regulatory 
homework  established  by  the  GLB  Act 
emphasizes  the  importance  of  sections 
23A  and  23B  as  a  means  to  protect 
depository  institutions  frx)m  losses  in 


'o*  The  Board  would  expect  member  banks  to 
treat  such  a  transaction,  as  of  )uly  1.  2003.  in 
accordance  with  the  timing  rules  set  forth  in  section 
223.2l(bK2)  of  Regulation  W  for  a  credit  transaction 
with  a  nooaffiliate  that  becomes  an  affiliate. 


'<"  Permitting  member  banks  to  comply  with 
provisions  of  the  final  rule  that  relieve  burden  prior 
to  the  rule's  effective  date  is  consistent  with 
applicable  Federal  law.  See  5  U.S.C  553  and  12 
U.S.C.  4«02. 

»«» 12  U.S.C.  371c(0  and  371c-t(e). 


transactions  with  affiliates.  Moreover, 
adoption  of  a  comprehensive  regulation 
will  simplify  the  interpretation  and 
application  of  sections  23A  and  23B, 
ensure  that  the  statute  is  consistently 
interpreted  and  applied,  and  minimize 
burden  to  the  extent  consistent  with  the 
statute's  goals. 

The  Board  received  approximately 
120  public  comments  in  response  to  the 
Board's  proposed  section  23A 
rulemakings.  As  discussed  above,  nearly 
all  commenters  supported  the  Board's 
decision  to  issue  Regulation  W.  but 
raised  specific  concerns  on  certain 
aspects  of  the  regidation.  The  preamble 
provides  a  detailed  discussion  of  the 
public  comments.  The  Board  considered 
the  alternatives  proposed  by  the 
comments,  and  the  preamble  describes 
the  numerous  changes  that  the  Board 
made  to  the  proposed  rule  as  a  result  of 
the  comments. 

Regulation  W  provides  users  with  a 
single,  comprehensive  reference  tool  for 
complying  with  and  analyzing  issues 
arising  imder  sections  23A  and  23B. 
Accordingly,  the  regulation  incorporates 
Board  and  staff  interpretations  and  also 
restates  the  statutory  definitions, 
restrictions,  and  exemptions  in  order  to 
make  imderstanding  and  using  the 
regulation  easier. 

The  regulation  first  sets  forth,  in 
subpart  A.  a  comprehensive  glossary  of 
the  terms  used  in  the  regulation. 
Subpart  B  then  describes  the  principal 
restrictions  and  requirements  imposed 
by  section  23A.  Next,  in  subpart  C,  the 
regulation  discusses  the  appropriate 
valuation  and  timing  principles  for 
covered  transactions.  Subpart  D 
discusses  the  appropriate  treatment 
imder  section  23A  for  transactions  with 
financial  subsidiaries,  derivative 
transactions  with  affiliates,  and  certain 
merger  and  acquisition  transactions 
with  affiliates.  Subpart  E  sets  forth 
available  exemptions  from  certain  of  the 
requirements  of  section  23A.  Subpart  F 
lays  out  the  operative  provisions  of 
section  23B.  Subpart  G  discusses  the 
application  of  the  rule  to  U.S.  branches 
and  agencies  of  foreign  banks.  Subpart 
H  contains  an  additional  interpretation 
of  the  statute.  Regulation  W  also 
includes  examples  illustrating  how 
several  of  the  nile's  provisions  apply  in 
particidar  circxunstances. 

Regulation  W  applies,  by  its  terms,  to 
all  member  btuiks  regardless  of  their 
size.  The  regulation  affects  all  insured 
depository  institutions,  however, 
because  other  Federal  law  subjects 
insured  noiunember  banks  and  insiued 
thrifts  to  sections  23A  and  23B  as  if  they 
were  member  banks.  The  rule  also 
appUes  indirectly  to  the  "affiliates"  of 
insured  depository  institutions.  A 
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depository  institution's  affiliates 
include,  among  other  companies,  any 
company  that  controls  the  institution, 
any  company  imder  common  control 
with  the  institution,  and  certain 
investment  fimds  that  are  advised  by  the 
institution  or  an  affiliate,  of  the 
institution.  The  number  of  small  entities 
affected  by  Regulation  W  is  estimated  to 
be  a  little  over  6,500,  including  3,292 
depository  institutions.  For  purposes  of 
this  regulatory  flexibility  analysis,  the 
Board  defines  small  entity  as  any 
depository  institution  or  other  company 
with  less  than  $150  million  in  total 
assets.  The  Board  does  not  collect  data 
on  all  affiUates  of  depository 
institutions  at  this  time.  Accordingly, 
the  exact  number  of  small  entities 
affected  by  the  rule  would  require 
additional  siuveys  or  reports,  which 
would  increase  the  burden  on  the  pubUc 
and  are  not  necessary  for 
implementation  of  the  rule. 

The  vast  majority  of  depository 
institutions  that  are  currently  in 
compliance  with  sections  23A  and  23B 
will  also  be  in  compliance  with  the  rule. 
The  rule  does  not  impose  any  new 
compliance  requirements  and  mainly 
codifies  existing  practice  and  grants 
new  exemptions.  The  rule  includes 
several  exemptions  that  will  be 
available  to  a  depository  institution  only 
if  it  notifies  its  primary  Federal 
supervisor.  This  notification,  however, 
allows  the  institution  to  engage  in  a 
transaction  that  is  otherwise  prohibited 
by  law  and  replaces  the  ciurent 
requirement  of  a  more  time-consuming 
case-by-case  exemption  request  to  the 
Board.  The  primary  Federal  supervisor 
of  an  institution  also  may  require 
additional  documentation  to  ensure 
compliance  with  the  regulation. 
Moreover,  the  Board  has  delegated 
authority  to  the  primary  Federal 
supervisors  of  depository  institutions  to  . 
make  certain  determinations  as  to  the 
permissibility  of  certain  transactions. 

The  rule  does  not  result  in  significant 
additional  burden  to  the  institutions 
that  must  comply  with  its  terms.  The 
provisions  of  Regulation  W,  in  fact,  may 
be  less  burdensome  than  existing  law 
because  of  the  increased  number  of 
exemptions.  One  alternative  to  adopting 
this  rule  is  to  maintain  the  current 
collection  of  formal  and  informal  Board 
and  staff  interpretations.  Most  public 
conunenters  believed,  however,  that  the 
adoption  of  Regulation  W  would  reduce 
burden  by  placing  sections  23A  and  23B 
and  the  Board's  interpretations  thereof 
in  a  single,  comprehensive,  public 
document. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  rule  imder  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to,  an  information  collection 
unless  the  Federal  Reserve  displays  a 
currently  valid  OMB  control  number. 
The  Federal  Reserve  will  assign  an  OMB 
control  number. 

The  collection  of  information 
requirements  in  this  final  rulemaking 
are  found  in  12  CFR  223.15(b)(4). 
223.31(d)(4),  223.41(d)(2).  and 
223.43(b).  This  information  is  required 
to  evidence  compliance  with  sections 
23A  and  23B  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c  and  371c-l).  The 
respondents  are  all  insured  depository 
institutions  and  uninsured  member 
banks. 

The  notice  requirement  cited  in  12 
CFR  223.15(b)(4)  is  a  condition  to  an 
exemption  for  renewals  of  loan 
participations  involving  problem  loans. 
The  participating  depository  institution 
must  provide  its  appropriate  Federal 
banking  agency  with  written  notice  of 
the  renewal  or  extension  of  additional 
credit  not  later  than  20  days  after 
consummation.  There  will  be  no 
reporting  form  associated  vdth  this 
information  collection.  The  Board 
estimates  that  approximately  10 
depository  institutions  will  file  this 
notice  annually  and  that  it  will  take 
approximately  2  hours  to  prepare  the 
notice. 

The  notice  requirement  cited  in  12 
CFR  223.31(d)(4)  is  a  condition  to  an 
exemption  for  a  depository  institution's 
acquisition  of  an  affiliate  that  becomes 
an  operating  subsidiary  of  the 
institution  after  the  acquisition.  The 
institution  must  provide  its  appropriate 
Federal  banking  agency  and  the  Board 
with  written  notice  of  its  intention  to 
acquire  the  company  at  or  before  the 
time  that  the  company  becomes  an 
affiliate  of  the  institution.  There  will  be 
no  reporting  form  associated  with  this 
information  collection.  The  Board 
estimates  that  approximately  10 
depository  institutions  will  file  this 
notice  annually  and  that  it  will  take 
approximately  6  hours  to  prepare  the 
notice. 

The  notice  requirement  cited  in  12 
CFR  223.41(d)(2)  is  a  condition  to  an 
exemption  for  internal  corporate 
reorganization  transactions.  The 
depository  institution  must  provide  its 
appropriate  Federal  banking  agency  and 
the  Board  with  written  notice  of  the 


transaction  before  consummation.  The 
notice  must  describe  the  primary 
business  activities  of  the  affiliate  and 
indicate  the  proposed  date  of  the 
reorganization.  "There  will  be  no 
reporting  form  associated  with  this 
information  collection.  The  Board 
estimates  that  approximately  20 
depository  institutions  will  file  this 
notice  annually  and  that  it  will  take 
approximately  6  hours  to  prepare  a 
notice. 

The  notice  requirement  cited  in  12 
CFR  223.43(b)  provides  procedures  for 
requesting  additional  exemptions  from 
the  requirements  of  section  23A.  The 
depository  institution  must  submit  a 
written  request  to  the  General  Counsel 
of  the  Board.  The  request  must  describe 
in  detail  the  transaction  or  relationship 
for  which  the  institution  seeks 
exemption;  explain  why  the  Board 
should  exempt  the  transaction  or 
relationship;  and  explain  how  the 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
purposes  of  section  23A.  There  will  be 
no  reporting  form  associated  with  this 
information  collection.  The  Board 
estimates  that  approximately  5 
depository  institutions  will  file  these 
requests  annually  and  that  it  will  take 
approximately  10  hours  to  prepare  a 
request. 

"The  total  estimated  annual  burden  for 
the  depository  institutions  that  must 
comply  with  the  above-mentioned 
requirements  is  250  hours.  Based  on  a 
rate  of  $50  per  hour,  the  total  annual 
cost  to  the  public  for  these  collections 
of  information  is  estimated  to  be 
$12,500. 

In  addition,  there  are  existing  reports 
(such  as  the  Bank  Holding  Company 
Report  of  Insuj^d  Depository 
Institutions'  Section  23A  Transactions 
vdtii  Affiliates  (FR  Y-8;  OMB  No.  7100- 
0126))  that  will  be  modified  to  reflect 
the  adoption  of  this  rule.  The  Board 
expects  to  publish  a  separate  notice 
describing  the  changes  to  these  reports. 
The  burden  associated  with  these 
collections  of  information  will  be 
addressed  at  that  time. 

Comments  are  invited  on  (i)  whether 
the  proposed  notifications  are  necessary 
for  the  proper  performance  of  the 
Board's  functions,  including  whether 
the  information  contained  in  the 
notifications  would  have  practical 
utility;  (ii)  the  accviracy  of  the  Board's 
estimate  of  the  burden  of  the  proposed 
information  collections,  including  the 
cost  of  compliance;  (iii)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  ways  to  minimize  the  biuden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology. 

Comments  regarding  any  aspect  of 
these  information  collections,  including 
suggestions  for  reducing  the  burden, 
must  be  submitted  on  or  before  February 
10,  2003,  and  may  be  sent  to:  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
NW..  Washington.  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100-(to 
be  assigned)),  Washington,  DC  20503. 

Solicitation  of  Comments  Regarding 
Use  of  "Plain  Language" 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  The  Board  invited 
comments  about  how  to  make  the 
proposed  rule  easier  to  understand  and, 
in  doing  so.  posed  the  following 
questions: 

(1)  Has  the  Board  organized  the 
material  in  an  effective  manner?  If  not, 
how  could  the  material  be  better 
organized? 

(2)  Are  the  terms  of  the  rule  clearly 
stated?  If  not,  how  could  the  terms  be 
more  clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  is  imclear?  If  so, 
which  language  requires  clarification? 

(4)  Would  a  different  format  (with 
respect  to  grouping  and  order  of 
sections  and  use  of  headings)  make  the 
rule  easier  to  understand?  If  so,  what 
changes  to  the  format  would  make  the 
nde  easier  to  understand? 

(5)  Would  increasing  the  number  of 
sections  (and  making  each  section 
shorter)  clarify  the  rule?  If  so,  which 
portions  of  the  rule  should  be  changed 
in  this  respect? 

(6)  What  additional  changes  would 
make  the  rule  easier  to  understand? 

The  Board  also  provided  examples  in 
the  proposed  rule  to  illustrate  how 
several  of  the  rule's  provisions  would 
apply  in  particular  circumstances,  and 
solicited  comment  on  what  kinds  of 
additional  examples  should  be  added  to 
the  rule. 

Commenters  generally  expressed 
support  for  the  format  of  the  regulation 
and  believed  that  the  rule  conveyed  the 
Board's  interpretations  of  section  23A  in 
plain  language.  Several  commenters  did 
recommend,  however,  that  the  Board 
move  the  definitional  sections  of  the 
rule  to  the  front.  In  response  to  these 
comments,  the  Board  has  placed  the 
rule's  definitions  in  the  first  subpart  of 
the  rule. 

Several  commenters  also 
recommended  clarification  of  several 
examples  contained  in  the  proposed 
rule  and  inclusion  of  additional 


examples,  particularly  in  the  valuation 
subpart  of  the  rule.  The  final  rule 
modifies  several  of  the  proposed  rule's 
examples  to  enhance  their  illustrative 
power  and  includes  a  niunber  of  new 
examples  to  increase  the  ability  of  users 
of  the  regulation  to  understand  the 
valuation  formulas  of  the  rule. 

List  of  Subjects  in  12  CFR  Part  223 

Banks,  Banking;  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  title  12  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  part  223  to  read  as  follows: 

PART  223— TRANSACTIONS 
BETWEEN  MEMBER  BANKS  AND 
THEIR  AFFILIATES  (REGULATION  W) 

Subpart  A— tntroduction  and  Definitions 

Sec. 

223.1  Authority,  purpose,  and  scope. 

223.2  What  is. an  "affiliate"  for  purposes  of 
sections  23A  and  23B  and  this  part? 

223.3  What  are  the  meanings  of  the  other 
terms  used  in  sections  23A  and  23B  and 
this  part? 

Subpart  &— GerMral  Provisions  of  Section 
23A 

223.11  What  is  the  maximum  amount  of 
covered  transactions  that  a  member  bank 
may  enter  into  with  any  single  affiliate? 

223.12  What  is  the  maximum  amount  of 
covered  transactions  that  a  member  bank 
may  enter  into  with  all  affiliates? 

223.13  What  safety  and  soundness 
requirement  applies  to  covered 
transactions? 

223.14  What  are  the  collateral  requirements 
for  a  credit  transaction  with  an  affiliate? 

223.15  May  a  member  bank  purchase  a  low- 
quality  asset  from  an  affiliate? 

223.16  What  transactions  by  a  member  bank 
with  any  person  are  treated  as 
bsnsactions  with  an  affiliate? 

Subpart  C— Valuation  and  Timing  Principles 
Under  Section  23A 

223.21  What  valuation  and  timing 
principles  apply  to  credit  transactions? 

223.22  What  valuation  and  timing 
principles  apply  to  asset  purchases? 

223.23  What  valuation  and  timing 
principles  apply  to  purchases  of  and 
investments  in  securities  issued  by  an 
affiliate? 

223.24  What  valuation  principles  apply  to 
extensions  of  credit  secured  by  affiliate 
securities? 

Subpart  O— Oltwr  Requirements  Under 
Section  23A 

223.31  How  does  section  23A  apply  to  a 
member  bank's  acquisition  of  an  affiliate 
that  becomes  an  operating  subsidiary  of 
the  member  bank  after  the  acquisition? 

223.32  What  rules  apply  to  financial 
subsidiaries  of  a  member  bank? 

223.33  What  rules  apply  to  derivative 
transactions? 


Subpart  E— Exemptions  from  ttw 
Provisions  of  Section  23A 

223.41  What  covered  transactions  are 
exempt  from  the  quantitative  limits  and 
collateral  requirements? 

223.42  What  covered  transactions  are 
exempt  fix)m  the  quantitative  limits, 
collateral  requirements,  and  low-quality 
asset  prohibition? 

223.43  What  are  the  standards  under  which 
the  Board  may  grant  additional 
exemptions  from  the  requirements  of 
section  23A? 

Subpart  F— General  Provisions  of  Section 
23B 

223.51  What  is  the  market  terms 
requirement  of  section  23B? 

223.52  What  u-ansactions  with  affiliates  or 
others  must  comply  with  section  23B's 
market  terms  requirement? 

223.53  What  asset  purchases  are  prohibited 
by  section  23B? 

223.54  What  advertisements  and  statements 
are  prohibited  by  section  23B? 

223.55  What  are  the  standards  under  which 
the  Board  may  grant  exemptions  from 
the  requirements  of  section  23B? 

Subpart  G— Application  of  Sections  23A 
and  23B  to  U.S.  Branches  and  Agencies  of 
Foreign  Banks 

223.61     How  do  sections  23A  and  23B  apply 
to  U.S.  branches  and  agencies  of  foreign 
banks? 

Subpart  H— Miscellaneous  Interpretations 

223.71     How  do  sections  23A  and  23B  apply 
to  transactions  in  which  a  member  bank 
purchases  from  one  affiliate  an  asset 
relating  to  another  affiliate? 

Authority:  12  U.S.C.  371c(b)(l)(E), 
(b)(2)(A),  and  (f).  371c-l(e),  1828(j),  and 
1468(a). 

Subpart  A— Introduction  and 
Definitions 

§  223.1    AuttK>rity,  purpose,  and  scope. 

(a)  Authority.  The  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
has  issued  this  part  (Regulation  W) 
under  the  authority  of  sections  23A(f) 
and  23B(e)  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c(f).  371c-l(e)). 

(b)  Purpose.  Sections  23A  and  23B  of 
the  Federal  Reserve  Act  (12  U.S.C.  371c. 
371C-1)  establish  certain  quantitative 
limits  and  other  prudential 
requirements  for  loans,  purchases  of 
assets,  and  certain  other  transactions 
between  a  member  bank  and  its 
affiliates.  This  regulation  implements 
sections  23A  and  23B  by  defining  terms 
used  in  the  statute,  explaining  the 
statute's  requirements,  and  exempting 
certain  transactions. 

(c)  Scope.  Sections  23A  and  23B  and 
this  regulation  apply  by  their  terms  to 
"member  banks" — Aat  is.  any  national 
bank.  State  bank,  trust  company,  or 
other  institution  that  is  a  member  of  the 
Federal  Reserve  System.  In  addition,  the 
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Federal  Deposit  Insurance  Act  (12 
U.S.C.  1828(j))  applies  sections  23A  and 
23B  to  insured  State  nonmember  banks 
in  the  same  manner  and  to  the  same 
extent  as  if  they  were  member  banks. 
The  Home  Owners'  Loan  Act  (12  U.S.C. 
1468(a))  also  applies  sections  23A  and 
23B  to  insured  savings  associations  in 
the  same  maimer  and  to  the  same  extent 
as  if  they  were  member  banks  (and 
imposes  two  additional  restrictions). 

§223^    What  is  an  "affiliate"  for  purposes 
of  sections  23A  and  23B  and  this  part? 

(a)  For  purposes  of  this  part  and 
except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section,  "affiliate"  with 
respect  to  a  member  bank  means: 

(1)  Parent  companies.  Any  company 
that  controls  the  member  biaink; 

(2)  Companies  under  common  control 
by  a  parent  company.  Any  company, 
including  any  subsidiary  of  the  member 
bank,  that  is  controlled  by  a  company 
that  controls  the  member  bank; 

(3)  Companies  under  other  common 
control.  Any  company,  including  any 
subsidiary  of  the  member  bank,  that  is 
controlled,  directly  or  indirectly,  by 
trust  or  otherwise,  by  or  for  the  benefit 
of  shareholders  who  beneficially  or 
otherwise  control,  directly  or  indirectly, 
by  trust  or  otherwise,  the  member  bank 
or  any  company  that  controls  the 
member  bank; 

(4)  Companies  with  interlocking 
directorates.  Any  company  in  which  a 
majority  of  its  directors,  trustees,  or 
general  partners  (or  individuals 
exercising  similar  functions)  constitute 
a  majority  of  the  persons  holding  any 
such  office  with  the  member  bank  or 
any  company  that  controls  the  member 
bank; 

(5)  Sponsored  and  advised 
companies.  Any  company,  including  a 
real  estate  investment  trust,  that  is 
sponsored  and  advised  on  a  contractual 
basis  by  the  member  bank  or  an  affiliate 
of  the  member  bank; 

(6)  Investment  companies,  (i)  Any 
investment  company  for  which  the 
member  bank  or  any  affiliate  of  the 
member  bank  serves  as  an  investment 
adviser,  as  defined  in  section  2(a)(20)  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-2(a)(20));  and 

(ii)  Any  other  investment  fund  for 
which  the  member  bank  or  any  affiliate 
of  the  member  bank  serves  as  an 
investment  advisor,  if  the  member  bank 
'  and  its  affiliates  own  or  control  in  the 
aggregate  more  than  5  percent  of  any 
class  of  voting  seciuities  or  of  the  equity 
capital  of  the  fund; 

(7)  Depository  institution  subsidiaries. 
A  depository  institution  that  is  a 
subsidiary  of  the  member  bank: 


(8)  Financial  subsidiaries.  A  financial 
subsidiary  of  the  member  bank; 

(9)  Companies  held  under  merchant 
banking  or  insurance  company 
investment  authority^i)  In  general. 
Any  company  in  which  a  holding 
company  of  the  member  bank  owns  or 
controls,  directly  or  indirectly,  or  acting 
through  one  or  more  other  persons,  15 
percent  or  more  of  the  equity  capital 
pursuant  to  section  4(k)(4)(H)  or  (I)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(k){4)(H)or(I)). 

(ii)  General  exemption.  A  company 
will  not  be  an  affiliate  under  paragraph 
(a)(9)(i)  of  this  section  if  the  holding 
company  presents  information  to  the 
Board  that  demonstrates,  to  the  Board's 
satisfaction,  that  the  holding  company 
does  not  control  the  company. 

(iii)  Specific  exemptions.  A  company 
also  will  not  be  an  affiliate  under 
paragraph  (a)(9)(i)  of  this  section  if: 

(A)  No  director,  officer,  or  employee 
of  the  holding  company  serves  as  a 
director,  trustee,  or  general  partner  (or 
individual  exercising  similar  functions) 
of  the  company; 

(B)  A  person  that  is  not  affiliated  or 
associated  with  the  holding  company 
owns  or  controls  a  greater  percentage  of 
the  equity  capital  of  the  company  than 
is  owned  or  controlled  by  the  holding 
company,  and  no  more  than  one  officer 
or  employee  of  the  holding  company 
serves  as  a  director  or  trustee  (or 
individual  exercising  similar  fimctions) 
of  the  company;  or 

(C)  A  person  that  is  not  affiliated  or 
associated  with  the  holding  company 
owns  or  controls  more  than  50  percent 
of  the  voting  shares  of  the  company,  and 
officers  and  employees  of  the  holding 
company  do  not  constitute  a  majority  of 
the  directors  or  trustees  (or  individuals 
exercising  similar  functions)  of  the 
company. 

(iv)  Application  of  rule  to  private 
equity  funds.  A  holding  company  will 
not  be  deemed  to  own  or  control  the 
equity  capital  of  a  company  for 
purposes  of  paragraph  (a)(9)(i)  of  this 
section  solely  by  virtue  of  an  investment 
made  by  the  holding  company  in  a 
private  equity  fimd  (as  defined  in  the 
merchant  banking  subpart  of  the  Board's 
Regulation  Y  (12  CFR  225.173(a)))  that 
owns  or  controls  the  equity  capital  of 
the  company  unless  the  holding 
company  controls  the  private  equity 
fund  under  12  CFR  225.173(d)(4). 

(v)  Definition.  For  purposes  of  this 
paragraph  (a)(9),  "holding  company" 
with  respect  to  a  member  bank  means  a 
company  that  controls  the  member 
bank,  or  a  company  that  is  controlled  by 
shareholders  that  control  the  member 
bank,  and  all  subsidiaries  of  the 
company  (including  any  depository 


institution  that  is  a  subsidiary  of  the 
company). 

(10)  Partnerships  associated  with  the 
member  bank  or  an  affiliate.  Any 
partnership  for  which  the  member  bank 
or  any  affiliate  of  the  member  bank 
serves  as  a  general  partner  or  for  which 
the  member  bank  or  any  affiliate  of  the 
member  bank  causes  any  director, 
officer,  or  employee  of  the  member  bank 
or  affiliate  to  serve  as  a  general  partner; 

(11)  Subsidiaries  of  affiliates.  Any 
subsidiary  of  a  company  described  in 
paragraphs  (a)(1)  through  (10)  of  this 
section;  and 

(12)  Other  companies.  Any  company 
that  the  Board  determines  by  regulation 
or  order,  or  that  the  appropriate  Federal 
banking  agency  for  the  member  bank 
determines  by  order,  to  have  a 
relationship  with  the  member  bank,  or 
any  affiliate  of  the  member  bank,  such 
that  covered  transactions  by  the  member 
bank  with  that  company  may  be  affected 
by  the  relationship  to  the  detriment  of 
the  member  bank. 

(b)  "Affiliate"  with  respect  to  a 
member  bank  does  not  include: 

(1)  Subsidiaries.  Any  company  that  is 
a  subsidiary  of  the  member  bank,  luiless 
the  company  is: 

(i)  A  depository  institution; 
(ii)  A  financial  subsidiary; 
(iii)  Directly  controlled  by: 

(A)  One  or  more  affiliates  (other  than 
depository  institution  affiliates)  of  the 
member  bank;  or 

(B)  A  shareholder  that  controls  the 
member  bank  or  a  group  of  shareholders 
that  together  control  the  member  bank; 

(iv)  An  employee  stock  option  plan, 
trust,  or  similar  organization  that  exists 
for  the  benefit  of  the  shareholders, 
partners,  members,  or  employees  of  the 
member  bank  or  any  of  its  affiliates;  or 

(v)  Any  other  company  determined  to 
be  an  affiliate  tmder  paragraph  (a)(12)  of 
this  section; 

(2)  Bank  premises.  Any  company 
engaged  solely  in  holding  the  premises 
of  the  member  bank; 

(3)  Safe  deposit.  Any  company 
engaged  solely  in  conducting  a  safe 
deposit  business; 

(4)  Government  securities.  Any 
company  engaged  solely  in  holding 
obligations  of  the  United  States  or  its 
agencies  or  obligations  fully  guaranteed 
by  the  United  States  or  its  agencies  as 
to  principal  and  interestr  and 

(5)  Companies  held  DPC.  Any 
company  where  control  results  from  the 
exercise  of  rights  arising  out  of  a  bona 
fide  debt  previously  contracted.  This 
exclusion  from  the  definition  of 
"affiliate"  applies  only  for  the  period  tjf 
time  specifically  authorized  under 
applicable  State  or  Federal  law  or 
regulation  or,  in  the  absence  of  such  law 
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or  regulation,  for  a  period  of  two  years 
from  the  date  of  the  exercise  of  such 
rights.  The  Board  may  authorize,  upon 
application  and  for  good  cause  shown, 
extensions  of  time  for  not  more  than  one 
year  at  a  time,  but  such  extensions  in 
the  aggregate  will  not  exceed  three 
years. 

(c)  For  purposes  of  subpart  F 
(implementing  section  23B).  "affiliate" 
with  respect  to  a  member  bank  also  does 
not  include  any  depository  institution. 

§  223.3    What  are  ttw  nneanings  of  the  other 
terms  used  in  sections  23A  and  23B  and 
this  part? 

For  purposes  of  this  part: 

(a)  Aggregate  amount  of  covered 
tmnsactions  means  the  amount  of  the 
covered  transaction  about  to  be  engaged 
in  added  to  the  current  amount  of  all 
outstanding  covered  transactions. 

(b)  Appropriate  Federal  banking 
agency  with  respect  lo  a  member  bank 
or  other  depository  institution  has  the 
same  meaning  as  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

(c)  "Bank  holding  company"  has  the 
same  meaning  as  in  12  CFR  225.2. 

(d)  "Capital  stock  and  surplus"  means 
the  sum  of: 

(1)  A  member  bank's  tier  1  and  tier  2 
capital  under  the  risk-based  capital 
guidelines  of  the  appropriate  Federal 
banking  agency,  based  on  the  member 
bank's  most  recent  consolidated  Report 
of  Condition  and  Income  filed  luider  12 
U.S.C.  1817(a)(3); 

(2)  The  balance  of  a  member  bank's 
allowance  for  loan  and  lease  losses  not 
included  in  its  tier  2  capital  imder  the 
risk-based  capital  guidelines  of  the 
appropriate  Federal  banking  agency, 
based  on  the  member  bank's  most  recent 
consolidated  Report  of  Condition  and 
Income  filed  under  12  U.S.C.  1817(a)(3); 
and 

(3)  The  amount  of  any  investment  by 
a  member  bank  in  a  financial  subsidiary 
that  counts  as  a  covered  transaction  and 
is  required  to  be  deducted  from  the 
member  bank's  capital  for  regulatory 
capital  purposes. 

(e)  Carrying  value  with  respect  to  a 
security  means  (unless  otherwise 
provided)  the  value  of  the  security  on 
the  financial  statements  of  the  member 
bank,  determined  in  accordance  with 
GAAP. 

(f)  Company  means  a  corporation. 
partnership,  limited  liability  company, 
business  trust,  association,  or  similar 
organization  and,  unless  specifically 
excluded,  includes  a  member  bank  and 
a  depository  institution. 

(g)  Control.  (1)  In  general.  "Control" 
by  a  company  or  shareholder  over 
another  company  means  that: 


(i)  The  company  or  shareholder, 
directly  or  indirectly,  or  acting  through 
one  or  more  other  persons,  owns, 
controls,  or  has  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  other  company; 

(ii)  The  company  or  shareholder 
controls  in  any  manner  the  election  of 
a  majority  of  the  directors,  trustees,  or 
general  partners  (or  individuals 
exercising  similar  functions)  of  the  other 

company;  or 

(iii)  Tne  Board  determines,  after 
notice  and  opportunity  for  hearing,  that 
the  company  or  shareholder,  directly  or 
indirectly,  exercises  a  controlling 
influence  over  the  management  or 
policies  of  the  other  company. 

(2)  Ownership  or  control  of  shares  as 
fiduciary.  Notwithstanding  any  other 
provision  of  this  regulation,  no 
company  will  be  deemed  to  control 
another  company  by  virtue  of  its 
ownership  or  control  of  shares  in  a 
fiduciary  capacity,  except  as  provided 
in  paragraph  (a)(3)  of  §  223.2  or  if  the 
company  owning  or  controlling  the 
shares  is  a  business  trust. 

(3)  Ownership  or  control  of  securities 
by  subsidiary.  A  company  controls 
securities,  assets,  or  other  ownership 
interests  owned  or  controlled,  directly 
or  indirectly,  by  any  subsidiary 
(including  a  subsidiary  depository 
institution)  of  the  company. 

(4)  Ownership  or  control  of 
convertible  instruments.  A  company  or 
shareholder  that  owns  or  controls 
instruments  (including  options  or 
warrants)  that  are  convertible  or 
exercisable,  at  the  option  of  the  holder 
or  owner,  into  securities,  controls  the 
securities,  unless  the  company  or 
shareholder  presents  information  to  the 
Board  that  demonstrates,  to  the  Board's 
satisfaction,  that  the  company  or 
shareholder  should  not  be  deemed  to 
control  the  securities. 

(5)  Ownership  or  control  of  nonvoting 
securities.  A  company  or  shareholder 
that  owns  or  controls  25  percent  or  more 
of  the  equity  capital  of  another  company 
controls  the  other  company,  unless  the 
company  or  shareholder  presents 
information  to  the  Board  that 
demonstrates,  to  the  Board's 
satisfaction,  that  the  company  or 
shareholder  does  not  control  the  other 
company. 

(h)  Covered  transaction  with  respect 
to  an  affiliate  means: 

(1)  An  extension  of  credit  to  the 
affiliate; 

(2)  A  purchase  of,  or  an  investment  in, 
a  security  issued  by  the  affiliate; 

(3)  A  purchase  of  an  asset  from  the 
affiliate,  including  an  asset  subject  to 
recourse  or  an  agreement  to  repurchase, 
except  such  purchases  of  real  and 


personal  property  as  may  be  specifically 
exempted  by  the  Board  by  order  or 
regulation; 

(4)  The  acceptance  of  a  security 
issued  by  the  affiliate  as  collateral  for  an 
extension  of  credit  to  any  person  or 
company;  and 

(5)  The  issuance  of  a  guarantee, 
acceptance,  or  letter  of  credit,  including 
an  endorsement  or  standby  letter  of 
credit,  on  behalf  of  the  affiliate,  a 
confirmation  of  a  letter  of  credit  issued 
by  the  affiliate,  and  a  cross-affiliate 
netting  arrangement.  , 

(i)  Credit  transaction  with  an  affiliate 
means: 

(1)  An  extension  of  credit  to  the 
affiliate; 

(2)  An  issuance  of  a  guarantee, 
acceptance,  or  letter  of  credit,  including 
an  endorsement  or  standby  letter  of 
credit,  on  behalf  of  the  affiliate  and  a 
confirmation  of  a  letter  of  credit  issued 
by  the  affiliate;  and 

(3)  A  cross-affiliate  netting 
arrangement. 

(j)  Cross-affiliate  netting  arrangement 
means  an  arrangement  among  a  member 
bank,  one  or  more  affiliates  of  the 
member  bank,  and  one  or  more 
nonaffiliates  of  the  member  banl^  in 
which: 

(1)  A  nonaffiliate  is  permitted  to 
deduct  any  obligations  of  an  affiliate  of 
the  member  bank  to  the  nonaffiliate 
when  settling  the  nonaffiliate's 
obligations  to  the  member  bank;  or 

(2)  The  member  bank  is  permitted  or 
required  to  add  any  obligations  of  its 
affiliate  to  a  nonaffiliate  when 
determining  the  member  bank's 
obligations  to  the  nonaffiliate. 

(k)  "Depository  institution"  means, 
unless  otherwise  noted,  an  insured 
depository  institution  (as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)).  but 
does  not  include  any  branch  of  a  foreign 
bank.  For  purposes  of  this  definition,  an 
operating  subsidiary  of  a  depository 
institution  is  treated  as  part  of  the 
depository  institution. 

(1)  "Derivative  transaction"  means 
any  derivative  contract  listed  in  sections 
III.E.l.a.  through  d.  of  Appendix  A  to  12 
CFR  part  225  and  any  similar  derivative 
contract,  including  a  credit  derivative 
contract. 

(m)  "Eligible  affiliated  mutual  fund 
securities"  has  the  meaning  specified  in 
paragraph  (c)(2)  of  §  223.24. 

(n)  "Equity  capitaP'  means: 

(1)  With  respect  to  a  corporation, 
preferred  stock,  common  stock,  capital 
surplus,  retained  earnings,  and 
accumulated  other  comprehensive 
income,  less  treasury  stock,  plus  any 
other  account  that  constitutes  equity  of 
the  corporation;  and 
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(2)  With  respect  to  a  partnership, 
limited  liability  company,  or  other 
company,  equity  accounts  similar  to 
those  described  in  paragraph  (n)(l)  of 
this  section. 

(0)  "Extension  of  credit"  to  an  affiliate 
means  the  making  or  renewal  of  a  loan, 
the  granting  of  a  line  of  credit,  or  the 
extending  of  credit  in  any  manner 
whatsoever,  including  on  an  intraday 
basis,  to  an  affiliate.  An  extension  of 
credit  to  an  affiliate  includes,  without 
limitation: 

(1)  An  advance  to  an  affiliate  by 
means  of  an  overdraft,  cash  item,  or 
otherwise; 

(2)  A  sale  of  Federal  funds  to  an 
affiliate; 

(3)  A  lease  that  is  the  functional 
equivalent  of  an  extension  of  credit  to 
an  affiliate; 

(4)  An  acquisition  by  purchase, 
discoimt,  exchange,  or  otherwise  of  a 
note  or  other  obligation,  including 
commercial  paper  or  other  debt 
securities,  of  an  affiliate; 

(5)  Any  increase  in  the  amount  of, 
extension  of  the  maturity  of,  or 
adjustment  to  the  interest  rate  term  or 
other  material  term  of,  an  extension  of 
credit  to  an  affiliate;  and 

(6)  Any  other  similar  transaction  as  a 
result  of  which  an  affiliate  becomes 
obligated  to  pay  money  (or  its 
equivalent). 

(p)  "Financial  subsidiary" 

(1)  In  general.  Except  as  provided  in 
paragraph  (p)(2)  of  this  section,  the  term 
"financial  subsidiary"  means  any 
subsidiary  of  a  member  bank  that: 

(i)  Engages,  directly  or  indirectly,  in 
any  activity  that  national  banks  are  not 
permitted  to  engage  in  directly  or  that 
is  conducted  under  terms  and 
conditions  that  differ  from  those  that 
govern  the  conduct  of  such  activity  by 
national  banks;  and 

(ii)  Is  not  a  subsidiary  that  a  national 
bank  is  specifically  authorized  to  own 
or  control  by  the  express  terms  of  a 
Federal  statute  (other  than  12  U.S.C. 
24a),  and  not  by  implication  or 
interpretation. 

(2)  Exceptions.  "Financial  subsidiary" 
does  not  include: 

(i)  A  subsidiary  of  a  member  bank  that 
is  considered  a  financial  subsidiary 
under  paragraph  (p)(l)  of  this  section 
solely  because  the  subsidiary  engages  in 
the  sale  of  insurance  as  agent  or  broker 
in  a  manner  that  is  not  permitted  for 
national  banks;  and 

(ii)  A  subsidiary  of  a  State  bank  (other 
than  a  subsidiary  described  in  section 
46(a)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1831w(a)))  that  is 
considered  a  financial  subsidiary  under 
paragraph  (p)(l)  of  this  section  solely 


because  the  subsidiary  engages  in  one  or 
more  of  the  following  activities: 

(A)  An  activity  that  the  State  bank 
may  engage  in  directly  under  applicable 
Federal  and  State  law  and  that  is' 
conducted  under  the  same  terms  and 
conditions  that  govern  the  conduct  of 
the  activity  by  the  State  bank;  and 

(B)  An  activity  that  the  subsidiary  was 
authorized  by  applicable  Federal  and 
State  law  to  engage  in  prior  to  December 
12,  2002,  and  that  was  lawfully  engaged 
in  by  the  subsidiary  on  that  date. 

(3)  Subsidiaries  of  financial 
subsidiaries.  If  a  company  is  a  financial 
subsidiary  under  paragraphs  (p)(l)  and 
(p)(2)  of  this  section,  any  subsidiary  of 
such  a  company  is  also  a  financial 
subsidiary. 

(q)  "Foreign  banlr"  and  an  "agency." 
"branch,"  or  "commercial  lending 
company"  of  a  foreign  bank  have  the 
same  meanings  as  in  section  1(b)  of  the 
International  Banking  Act  of  1978  (12 
U.S.C.  3101). 

(r)  "GAAF'  means  U.S.  generally 
accepted  accoiuiting  principles. 

(s)  "General  purpose  credit  card"  has 
the  meaning  specified  in  paragraph 
(c)(4)(ii)  of  §223.16. 

(t)  In  contemplation.  A  transaction 
between  a  member  bank  and  a 
nonaffiliate  is  presumed  to  be  "in 
contemplation"  of  the  nonaffiliate 
becoming  an  affiliate  of  the  member 
bank  if  the  member  bank  enters  into  the 
transaction  with  the  nonaffiliate  after 
the  execution  of,  or  commencement  of 
negotiations  designed  to  result  in,  an 
agreement  under  the  terms  of  which  the 
nonaffiliate  would  become  an  affiliate. 

(u)  "Intraday  extension  of  credit"  has 
the  meaning  specffied  in  paragraph 
(1)(2)  of  §223.42. 

(v)  "Low-quality  asset"  means: 

(1)  An  asset  (including  a  seciuity) 
classified  as  "substandard."  "doubtful," 
or  "loss,"  or  treated  as  "special 
mention"  or  "other  transfer  risk 
problems,"  either  in  the  most  recent 
report  of  examination  or  inspection  of 
an  affiliate  prepared  by  either  a  Federal 
or  State  supervisory  agency  or  in  any 
internal  classification  system  used  by 
the  member  bank  or  the  affiliate 
(including  an  asset  that  receives  a  rating 
that  is  substantially  equivalent  to 
"classified"  or  "special  mention"  in  the 
internal  system  of  the  member  bank  or 
affiliate); 

(2)  An  asset  in  a  nonaccnial  status; 

(3)  An  asset  on  which  principal  or 
interest  payments  are  more  than  thirty 
days  past  due; 

(4)  An  asset  whose  terms  have  b^n 
renegotiated  or  compromised  due  lo  the 
deteriorating  financial  condition  of  the 
obligor;  and 


(5)  An  asset  acquired  through 
foreclosure,  repossession,  or  otherwise 
in  satisfaction  of  a  debt  previously 
contracted,  if  the  asset  has  not  yet  been 
reviewed  in  an  examination  or 
inspection. 

(w)  "Member  bank"  means  any 
national  bank.  State  bank,  banking 
association,  or  trust  company  that  is  a 
member  of  the  Federal  Reserve  System. 
For  purposes  of  this  definition,  an 
operating  subsidiary  of  a  member  bank 
is  treated  as  part  of  the  member  bank. 

(x)  "Municipal  securities"  has  the 
same  meaning  as  in  section  3(a)(29)  of 
the  Securities  Exchange  Act  of  1934  (17 
U.S.C.  78c(a)(29)). 

(y)  "Nonaffiliate"  with  respect  to  a 
member  bank  means  any  person  that  is 
not  an  affiliate  of  the  member  bank. 

(z)  "Obligations  of,  or  fully 
guaranteed  as  to  principal  and  interest 
by,  the  United  States  or  its  agencies" 
includes  those  obligations  Usted  in  12 
CFR  201.108(b)  and  any  additional 
obligations  as  determined  by  the  Board. 
The  term  does  not  include  Federal 
Housing  Adminisflation  or  Veterans 
Administration  loams. 

(aa)  "Operating  subsidiary"  with 
respect  to  a  member  bank  or  other 
depository  institution  means  any 
subsidiary  of  the  member  bank  or 
depository  institution  other  than  a 
subsidiary  described  in  paragraphs 
(b)(l)(i)  through  (v)  of  §  22^.2. 

(bb)  "Person"  means  an  individual, 
company,  trust,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
imincorporated  organization,  or  any 
other  form  of  entity. 

(cc)  "Principal  underwrite^  has  the 
meaning  specified  in  paragraph  (c)(1)  of 
§223.53. 

(dd)  "Purchase  of  an  asset"  by  a 
member  bank  from  an  affiliate  means 
the  acquisition  by  a  member  bank  of  an 
asset  from  an  affiliate  in  exchange  for 
cash  or  any  other  consideration.        ^ 
including  an  assumption  of  liabilities. 
The  merger  of  an  affiliate  into  a  member 
bank  is  a  purchase  of  assets  by  the 
member  bank  from  an  affiliate  if  the 
member  bank  assumes  any  liabilities  of 
the  affiliate  or  pays  any  oiher  form  of 
consideration  in  the  transaction. 

(ee)  Riskless  principal.  A  company  is 
"acting  exclusively  as  a  riskless 
principal"  if.  after  receiving  an  order  to 
buy  (or  sell)  a  Security  from  a  customer, 
the  company  purchases  (or  sells)  the 
security  in  the  secondary  market  for  its 
own  account  to  offset  a 
contemporaneous  sale  to  (or  purchase 
frt)m)  the  customer. 

(ff)  "Securities"  means  stocks,  bonds, 
debentiues,  notes,  or  similar  obligations 
(including  commercial  paper). 
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(gg)  "Securities  affiliate"  with  respect 
to  a  member  bank  means: 

(1)  An  affiliate  of  the  member  bank 
that  is  registered  with  the  Securities  and 
Exchange  Commission  as  a  broker  or 
dealer:  or 

(2)  Any  other  seciirities  broker  or 
dealer  affiliate  of  a  member  bank  that  is 
approved  by  the  Board. 

Oih)  "State  bank"  has  the  same 
meaning  as  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1813). 

(li)  "Subsidiary"  with  respect  to  a 
specified  company  means  a  company 
that  is  controlled  by  the  specified 
company. 

(ij)  "Voting  securities"  has  the  same 
meaning  as  in  12  CFR  225.2. 

(kk)  "Well  capitalized"  has  the  same 
meaning  as  in  12  CFR  225.2  and.  in  the 
case  of  any  holding  company  that  is  not 
a  bank  holding  company,  "well 
capitalized"  means  that  the  holding 
company  has  and  maintains  at  least  the 
capital  levels  required  for  a  bank 
holding  company  to  be  well  capitalized 
under  12  CFR  225.2. 

(11)  "Well  managed"  has  the  same 
meaning  as  in  12  CFR  225.2. 

Subpart  B'Ganeral  Provisions  of 
Ssction23A 

f  223.11    What  is  ttw  fiMHimum  amount  of 
covarad  transactlona  that  a  mambar  bank 
may  aniar  into  v»tth  any  singia  affiliata? 

A  member  bank  may  not  engage  in  a 
covered  transaction  with  an  affiliate 
(other  than  a  financial  subsidiary  of  the 
member  bank)  if  the  aggregate  amount  of 
the  member  bank's  covered  transactions 
with  such  affiliate  would  exceed  10 
percent  of  thexapital  stock  and  surplus 
of  the  member  bank. 

1223.12  Wturt  is  tt>a  maximum  amount  ol 
covarad  transactions  that  a  mambar  bank 
may  antac  into  with  all  afflliataa? 

A  member  bank  may  not  engage  in  a 
covered  transaction  with  any  affiliate  if 
the  aggregate  amount  of  the  member 
bank's  covered  transactions  with  all 
affiliates  would  exceed  20  percent  of  the 
capital  stock  and  surplus  of  the  member 
bank. 

5223.13  What  aafaty  and  soundnasa 
raquiramant  applias  to  covarad 
tranaactiona? 

A  member  bank  may  not  engage  in 
any  covered  transaction,  including  any 
transaction  exempt  under  this 
regulation,  unless  the  transaction  is  on 
terms  and  conditions  that  are  consistent 
with  safe  and  sound  banking  practices. 

1223.14  What  ara  tha  eoNalaral 
raquiramants  for  a  cradtt  tranaactlon  with 


(a)  Collateral  required  for  extensions 
of  credit  and  certain  other  covered 


transactions.  A  member  bank  must 
ensure  that  each  of  its  credit 
transactions  with  an  affiliate  is  secured 
by  the  amount  of  collateral  required  by 
paragraph  (b)  of  this  section  at  the  time 
of  the  transaction. 

(b)  Amount  of  collateral  required.  (1) 
The  rule.  A  credit  transaction  described 
in  paragraph  (a)  of  this  section  must  be 
secured  by  collateral  having  a  market 
value  equal  to  at  least: 

(i)  100  percent  of  the  amount  of  the 
transaction,  if  the  collateral  is: 

(A)  Obligations  of  the  United  States  or 
its  agencies; 

(B)  Obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest; 

(C)  Notes,  drafts,  bills  of  exchange,  or 
bankers'  acceptances  that  are  eligible  for 
rediscount  or  purchase  by  a  Federal 
Reserve  Bank;  or 

(D)  A  segregated,  earmarked  deposit 
accoimt  with  the  member  bank  that  is 
for  the  sole  purpose  of  secvuing  credit 
transactions  between  the  member  bank 
and  its  affiliates  and  is  identified  as 
such; 

(ii)  110  percent  of  the  amount  of  the 
transaction,  if  the  collateral  is 
obligations  of  any  State  or  political 
subdivision  of  any  State; 

(iii)  120  percent  of  the  amount  of  the 
transaction,  if  the  collateral  is  other  debt 
instruments,  including  loans  and  other 
receivables;  or 

(iv)  130  percent  of  the  amoimt  of  the 
transaction,  if  the  collateral  is  stock, 
leases,  or  other  real  or  personal 
property. 

(2)  Example.  A  member  bank  makes  a 
$1,000  loan  to  an  affiliate.  The  affiliate 
posts  as  collateral  for  the  loan  $500  in 
U.S.  Treasury  securities.  $480  in 
corporate  debt  seciuities.  and  $130  in 
real  estate.  The  loan  satisfies  the 
collateral  requirements  of  this  section 
because  $500  of  the  loan  is  100  percent 
secured  by  obligations  of  the  United 
States.  $400  of  the  loan  is  120  percent 
secured  by  debt  instruments,  and  $100 
of  the  loan  is  130  percent  secured  by 
real  estate. 

(c)  Ineligible  collateral.  The  following 
items  are  not  eligible  collateral  for 
purposes  of  this  section: 

(1)  Low-quality  assets; 

(2)  Securities  issued  by  any  affiliate; 

(3)  Eqtiity  securities  issued  by  the 
member  baink,  and  debt  seciuities  issued 
by  the  member  bank  that  represent 
regiilatory  capital  of  the  member  bank; 

(4)  Intangible  assets  (including 
servicing  assets),  unless  specifically 
approved  by  the  Board;  and 

(5)  Guarantees.  letters  of  credit,  and 
other  similar  instruments. 

(d)  Perfection  and  priority 
requirements  for  collateral.  (1) 


Perfection.  A  member  bank  must 
maintain  a  security  interest  in  collateral 
required  by  this  section  that  is  perfected 
and  enforceable  under  applicable  law, 
including  in  the  event  of  default 
resulting  from  bankruptcy,  insolvency, 
liquidation,  or  similar  circumstances. 

(2)  Priority.  A  member  bank  either 
must  obtain  a  first  priority  security 
interest  in  collateral  required  by  this 
section  or  must  deduct  from  the  value 
of  collateral  obtained  by  the  member 
bank  the  lesser  of: 

(i)  The  amount  of  any  seciuity  interest 
in  the  collateral  that  is  senior  to  that  of 
the  member  bank;  or 

(ii)  The  amount  of  any  credit  seciued 
by  the  collateral  that  is  senior  to  that  of 
the  member  bank. 

(3)  Example.  A  member  bank  makes  a 
$2,000  loan  to  an  affiliate.  The  affiliate 
grants  the  member  bank  a  second 
priority  seciuity  interest  in  a  piece  of 
real  estate  valued  at  $3,000.  Another 
institution  that  previously  lent  $1,000  to 
the  affiliate  has  a  first  priority  security 
interest  in  the  entire  parcel  of  real 
estate.  This  transaction  is  not  in 
compliance  with  the  collateral 
requirements  of  this  section.  Due  to  the 
existence  of  the  prior  third-party  lien  on 
the  real  estate,  the  effective  value  of  the 
real  estate  collateral  for  the  member 
bank  for  purposes  of  this  section  is  only 
$2.000 — $600  less  than  the  amount  of 
real  estate  collateral  required  by  this 
section  for  the  transaction  ($2,000  x  130 
percent  =  $2,600). 

(e)  Replacement  requirement  for 
retired  or  amortized  collateral.  A 
member  bank  must  ensure  that  any 
required  collateral  that  subsequently  is 
retired  or  amortized  is  replaced  with 
additional  eligible  collateral  as  needed 
to  keep  the  percentage  of  the  collateral 
value  relative  to  the  amount  of  the 
outstanding  credit  transaction  equal  to 
the  minimum  percentage  required  at  the 
inception  of  the  transaction. 

(f)  Inapplicability  of  the  collateral 
requirements  to  certain  transactions. 
The  collateral  requirements  of  this 
section  do  not  apply  to  the  following 
transactions. 

(1)  Acceptances.  An  acceptance  that 
already  is  fully  secured  either  by 
attached  documents  or  by  other 
property  that  is  involved  in  the 
transaction  and  has  an  ascertainable 
market  value. 

(2)  The  unused  portion  of  certain 
extensions  of  credit.  The  unused  portion 
of  an  extension  of  credit  to  an  affiliate 
as  long  as  the  member  bank  does  not 
have  any  legal  obligation  to  advance 
additional  funds  under  the  extension  of 
credit  until  the  affiliate  provides  the 
amount  of  collateral  required  by 
paragraph  (b)  of  this  section  with 
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respect  to  the  entire  used  portion 
(including  the  amount  of  die  requested 
advance)  of  the  extension  of  credit. 

(3)  Purchases  of  affiliate  debt 
securities  in  the  secondary  market.  The 
purchase  of  a  debt  security  issued  by  an 
affiliate  as  long  as  the  member  bank 
purchases  the  debt  security  from  a 
nonaffiliate  in  a  bona  fide  secondary 
market  transaction. 

}  223.1 5    May  a  mambar  bank  purchase  a 
low<|uality  asset  from  an  affiliate? 

(a)  In  general.  A  member  bank  may 
not  purchase  a  low-quality  asset  iroxn  an 
affiliate  unless,  pursuant  to  an 
independent  credit  evaluation,  the 
member  bank  had  committed  itself  to 
purchase  the  asset  before  the  time  the 
asset  was  acquired  by  the  affiliate. 

(b)  Exemption  for  renewals  of  loan 
participations  involving  problem  loans. 
The  prohibition  contained  in  paragraph 
(a)  of  this  section  does  not  apply  to  the 
renewal  of.  or  extension  of  additional 
credit  with  respect  to.  a  member  bank's 
participation  in  a  loan  to  a  nonaffiliate 
that  was  originated  by  an  affiliate  if: 

(1)  The  loan  was  not  a  low-quality 
asset  at  the  time  the  member  hank 
purchased  its  participation; 

(2)  The  renewal  or  extension  of 
additional  credit  is  approved,  as 
necessary  to  protect  the  participating 
member  bank's  investment  by 
enhancing  the  ultimate  collection  of  the 
original  indebtedness,  by  the  board  of 
directors  of  the  participating  member 
bank  or.  if  the  originating  affiliate  is  a 
depository  institution,  by: 

(i)  An  executive  committee  of  the 
board  of  directors  of  the  participating 
member  bank;  or 

(ii)  One  or  more  senior  management 
officials  of  the  participating  member 
bank,  if: 

(A)  The  board  of  directors  of  the 
member  bank  approves  standards  for  the 
member  bank's  renewals  or  extensions 
of  additional  credit  described  in  this 
paragraph  (b).  based  on  the 
determination  set  forth  in  paragraph 
(b)(2)  of  this  section; 

(B)  Each  renewal  or  extension  of 
additional  credit  described  in  this 
paragraph  (b)  meets  the  standards;  and 

(C)  The  board  of  directors  of  the 
member  bank  periodically  reviews 
renewals  and  extensions  of  additional 
credit  described  in  this  paragraph  (b)  to 
ensure  that  they  meet  the  standards  and 
periodically  reviews  the  standards  to 
ensure  that  they  continue  to  meet  the 
criterion  set  forth  in  paragraph  (b)(2)  of 
this  section; 

(3)  The  participating  member  bank's 
share  of  the  renewal  or  extension  of 
additional  credit  does  not  exceed  its 
proportional  share  of  the  original 


transaction  by  more  than  5  percent, 
unless  the  member  bank  obtains  the 
prior  written  approval  of  its  appropriate 
Federal  banking  agency;  and 

(4)  The  participating  member  bank 
provides  its  appropriate  Federal  banking 
agency  with  written  notice  of  the 
renewal  or  extension  of  additional 
credit  not  later  than  20  days  after 
consummation. 

S  223.1 6    What  transactions  by  a  member 
iMnk  with  any  parson  are  treated  as 
transactions  with  an  affiliate? 

(a)  In  general.  A  member  bank  must 
treat  any  of  its  transactions  with  any 
person  as  a  transaction  with  an  affiliate 
to  the  extent  that  the  proceeds  of  the 
transaction  are  used  for  the  benefit  of, 
or  transferred  to,  an  affiliate. 

(b)  Certain  agency  transactions.  (1) 
Except  to  the  extent  described  in 
paragraph  (b)(2)  of  this  section,  an 
extension  of  credit  by  a  member  bank  to 
a  nonaffiliate  is  not  b«ated  as  an 
extension  of  credit  to  an  affiliate  under 
paragraph  (a)  of  this  section  if: 

(i)  The  proceeds  of  the  extension  of 
credit  are  used  to  purchase  an  asset 
through  an  affiliate  of  the  member  bank, 
and  the  affiliate  is  acting  exclusively  as 
an  agent  or  broker  in  the  transaction; 
and 

(ii)  The  asset  purchased  by  the 
nonaffiliate  is  not  issued,  underwritten, 
or  sold  as  principal  by  any  affiliate  of 
the  member  bank. 

(2)  The  interpretation  set  forth  in 
paragraph  (b)(1)  of  this  section  does  not 
apply  to  the  extent  of  any  agency  fee, 
brokerage  commission,  or  other 
compensation  received  by  an  affiliate 
from  the  proceeds  of  the  extension  of 
credit.  The  receipt  of  such 
compensation  may  qualify,  however,  for 
the  exemption  contained  in  paragraph 
(c)(2)  of  this  section. 

(c)  Exemptions.  Notwithstanding 
paragraph  (a)  of  this  section,  the 
following  transactions  are  not  subject  to 
the  quantitative  limits  of  §§  223.11  and 
223.12  or  the  collateral  requirements  of 
§  223.14.  The  transactions  are,  however, 
subject  to  the  safety  and  soundness 
requirement  of  §  223.13  and  the  market 
terms  requirement  and  other  provisions 
of  subpart  F  (implementing  section 
23B). 

(1)  Certain  riskless  principal 
transactions.  An  extension  of  credit  by 
a  member  bank  to  a  nonaffiliate,  if: 

(i)  The  proceeds  of  the  extension  of 
credit  are  used  to  purchase  a  security 
through  a  securities  affiliate  of  the 
member  bank,  and  the  securities  affiliate 
is  acting  exclusively  as  a  riskless 
principal  in  the  transaction; 

(ii)  'The  security  purchased  by  the 
nonaffiliate  is  not  issued,  underwritten, 


or  sold  as  principal  (other  than  as 
riskless  principal)  by  any  affiliate  of  the 
member  bank;  and 

(iii)  Any  riskless  principal  mark-up  or 
other  compensation  received  by  the 
securities  affiliate  from  the  proceeds  of 
the  extension  of  credit  meets  the  market 
tenns  standard  set  forth  in  paragraph 
(c)(2)  of  this  section. 

(2)  Brokerage  conmiissions,  agency 
fees,  and  riskless  principal  mark-ups. 
An  affiliate's  retention  of  a  portion  of 
the  proceeds  of  an  extension  of  credit 
described  in  paragraph  (b)  or  (c)(1)  of 
this  section  as  a  brokerage  commission, 
agency  fee.  or  riskless  principal  mark- 
up, if  that  commission,  fee.  or  mark-up 
is  substantially  the  same  as.  or  lower 
than,  those  prevailing  at  the  same  time  . 
for  comparable  transactions  with  or 
involving  other  nonaffiliates.  in 
accordance  with  the  market  terms 
requirement  of  §  223.51. 

(3)  Preexisting  lines  of  credit.  An 
extension  of  credit  by  a  member  bank  to 
a  nonaffiliate.  if: 

(i)  The  proceeds  of  the  extension  of 
credit  are  used  to  purchase  a  security 
frtim  or  through  a  securities  affiliate  of 
the  member  bank;  and 

(ii)  The  extension  of  credit  is  made 
pursuant  to,  and  consistent  with  any 
conditions  imposed  in,  a  preexisting 
line  of  credit  that  was  not  established  in 
contemplation  of  the  purchase  of 
securities  from  or  through  an  affiliate  of 
the  member  bank. 

(4)  General  purpose  credit  card 
transactions. 

(i)  In  general.  An  extension  of  credit 
by  a  member  bank  to  a  nonaffiliate,  if:  . 

(A)  The  proceeds  of  the  extension  of 
credit  are  used  by  the  nonaffiliate  to 
purchase  a  product  or  service  irom  an 
affiliate  of  the  member  bank;  and 

(B)  The  extension  of  credit  is  made 
pursuant  to,  and  consistent  with  any 
conditions  imposed  in,  a  general 
purpose  credit  card  issued  by  the 
member  bank  to  the  nonaffiliate. 

(ii)  Definition.  "General  purpose 
credit  card"  means  a  credit  card  issued 
by  a  member  bank  that  is  widely 
accepted  by  merchants  that  are  not 
affiliates  of  the  member  bank  for  the 
purchase  of  products  or  services,  if: 

(A)  Less  than  25  percent  of  the  total 
value  of  products  and  services 
purchased  with  the  card  by  all 
cardholders  are  purchases  of  products 
and  services  from  one  or  more  affiliates 
of  the  member  bank; 

(B)  All  affiliates  of  the  member  bank 
would  be  permissible  for  a  financial 
holding  company  (as  defined  in  12 
U.S.C.  1841)  under  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843). 
and  the  member  bank  has  no  reason  to 
believe  that  25  percent  or  more  of  the 
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total  value  of  products  and  services 
purchased  with  the  card  by  all 
cardholders  are  or  would  be  purchases 
of  products  and  services  from  one  or 
more  affiliates  of  the  member  bank;  or 

(C)  The  member  bank  presents 
information  to  the  Board  that 
demonstrates,  to  the  Board's 
satisfaction,  that  less  than  25  percent  of 
the  total  value  of  products  and  services 
purchased  with  the  card  by  all 
cardholders  are  and  would  be  purchases 
of  products  and  services  from  one  or 
more  affiliates  of  the  member  bank. 

(iii)  Calculating  compliance.  To 
determine  whether  a  credit  card 
qualifies  as  a  general  purpose  credit 
card  under  the  standard  set  forth  in 
paragraph  (c){4)(ii)(A)  of  this  section,  a 
member  bank  must  compute  compliance 
on  a  monthly  basis,  based  on  cardholder 
purchases  that  were  financed  by  the 
credit  card  during  the  preceding  12 
calendar  months.  If  a  credit  card  has 
qualified  as  a  general  purpose  credit 
card  for  3  consecutive  months  but  then 
ceases  to  qualify  in  the  following 
month,  the  member  bank  may  continue 
to  treat  the  credit  card  as  a  general 
purpose  credit  card  for  such  month  and 
three  additional  months  (or  such  longer 
period  as  may  be  permitted  by  the 
Board). 

(iv)  Example  of  calculating 
compliance  with  the  25  percent  test.  A 
member  bank  seeks  to  qualify  a  credit 
card  as  a  general  purpose  credit  card 
imder  paragraph  (c)(4)(ii)(A)  of  this 
section.  The  member  bank  assesses  its 
compliance  imder  paragraph  (c)(4)(iii) 
of  this  section  on  the  15th  day  of  every 
month  (for  the  preceding  12  calendar 
months).  The  credit  card  qualifies  as  a 
general  purpose  credit  card  for  at  least 
three  consecutive  months.  On  June  15, 
2005,  however,  the  member  bank 
determines  that,  for  the  12-calendar- 
month  period  from  June  1,  2004, 
through  May  31,  2005,  27  percent  of  the 
total  value  of  products  and  services 
purchased  with  the  card  by  all 
cardholders  were  purchases  of  products 
and  services  from  an  affiliate  of  the 
member  bank.  Unless  the  credit  card 
retxims  to  compliance  with  the  25 
percent  limit  by  the  12-calendar-month 
period  ending  August  31,  2005,  the  card 
will  cease  to  qualify  as  a  general 
purpose  credit  card  as  of  September  1 , 
2005.  Any  outstanding  extensions  of 
credit  under  the  credit  card  that  were 
used  to  purchase  products  or  services 
from  an  affiliate  of  the  member  bank 
would  become  covered  transactions  at 
such  time. 


Subpart  C— Valuation  and  Timing 
PrtnciplM  Under  Section  23A 

§  223^1    WtMrt  vahiatkM)  and  timing 
principlM  apply  to  cradit  transactions? 

(a)  Valuation.  (1)  Initial  valuation. 
Except  as  provided  in  paragraph  (a)(2) 
or  (3)  of  this  section,  a  credit  transaction 
with  an  affiliate  initially  must  be  valued 
at  thegreater  of: 

(i)  Tpe  principal  amount  of  the 
transaction; 

(ii)  The  amount  owed  by  the  affiliate 
to  the  member  bank  under  the 
transaction;  or 

(iii)  The  sum  of: 

(A)  The  amount  provided  to.  or  on 
behalf  of.  the  affiliate  in  the  transaction; 
and 

(B)  Any  additional  amount  that  the 
member  bank  could  be  required  to 
provide  to.  or  on  behalf  of,  the  affiliate 
under  the  terms  of  the  transaction. 

(2)  Initial  valuation  of  certain 
acquisitions  of  a  credit  transaction.  If  a 
member  bank  acquires  from  a 
nonaffiliate  a  credit  transaction  with  an 
affiliate,  the  covered  transaction 
initially  must  be  valued  at  the  sum  of: 

(i)  The  total  amount  of  consideration 
given  (including  liabilities  assumed)  by 
the  member  bank  in  exchange  for  the 
credit  transaction;  and 

(ii)  Any  additional  amount  that  the 
member  bank  could  be  required  to 
provide  to.  or  on  behalf  of.  the  affiliate 
under  the  terms  of  the  transaction. 

(3)  Debt  securities.  The  valuation  . 
principles  of  paragraphs  (a)(1)  and  (2)  of 
this  section  do  not  apply  to  a  member 
bank's  purchase  of  or  investment  in  a 
debt  security  issued  by  an  affiliate, 
which  is  governed  by  §  223.23. 

(4)  Examples.  The  following  are 
examples  of  how  to  value  a  member 
bank's  credit  transactions  with  an 
affiliate. 

(i)  Term  loan.  A  member  bank  makes 
a  loan  to  an  affiliate  that  has  a  principal 
amount  of  $100.  The  affiliate  pays  $2  in 
up-front  fees  to  the  member  bank,  and 
the  affiliate  receives  net  loan  proceeds 
of  $98.  The  member  bank  must  initially 
value  the  covered  transaction  at  $100. 

(ii)  Revolving  credit.  A  member  bank 
establishes  a  $300  revolving  credit 
facility  for  an  affiliate.  The  affiliate  has 
drawn  down  $100  under  the  facility. 
The  member  bank  must  value  the 
covered  transaction  at  $300  throughout 
the  life  of  the  facility. 

(iii)  Guarantee.  A  member  bank  has 
issued  a  guarantee  to  a  nonaffiliate  on 
behalf  of  an  affiliate  under  which  the 
member  bank  would  be  obligated  to  pay 
the  nonaffiliate  $500  if  the  a^liate 
defaults  on  an  issuance  of  debt 
securities.  The  member  bank  must  value 
the  guarantee  at  $500  throughout  the  life 
of  the  guarantee. 


(iv)  Acquisition  of  a  loan  to  an 
affiliate.  A  member  bank  purchases 
from  a  nonaffiliate  a  fixed-rate  loan  to 
an  affiliate.  The  loan  has  an  outstanding 
principal  amount  of  $100  but.  due  to 
movements  in  the  general  level  of 
interest  rates  since  the  time  of  the  loan's 
origination,  the  member  bank  is  able  to 
purchase  the  loan  for  $90.  The  member 
bank  initially  must  value  the  credit 
transaction  at  $90  (and  must  ensure  that 
the  credit  transaction  complies  with  the 
collateral  requirements  of  §  223.14  at  the 
time  of  its  acquisition  of  the  loan). 

(b)  Timing.  (1)  In  general.  A  member 
bank  engages  in  a  credit  transaction 
with  an  affiliate  at  the  time  during  the 
day  that: 

(i)  The  member  bank  becomes  legally 
obligated  to  make  an  extension  of  credit 
to,  issue  a  guarantee,  acceptance,  or 
letter  of  credit  on  behalf  of.  or  confirm 
a  letter  of  credit  issued  by.  an  affiliate; 

(ii)  The  member  bank  enters  into  a 
cross-affiliate  netting  arrangement;  or 

(iii)  The  member  bank  acquires  an 
extension  of  credit  to.  or  guarantee, 
acceptance,  or  letter  of  credit  issued  on 
behalf  of,  an  affiliate. 

(2)  Credit  transactions  by  a  member 
bank  with  a  nonaffiliate  that  becomes 
an  affiliate  of  the  member  bank. 

(i)  In  general.  A  credit  transaction 
with  a  nonaffiliate  becomes  a  covered 
transaction  at  the  time  that  the 
nonaffiliate  becomes  an  affiliate  of  the 
member  bank.  The  member  bank  must 
treat  the  amount  of  any  such  credit 
transaction  as  part  of  the  aggregate 
amount  of  the  member  bank's  covered 
transactions  for  purposes  of  determining 
compliance  with  the  quantitative  limits 
of  §§  223.11  and  223.12  in  connection 
with  any  future  covered  transactions. 
Except  as  described  in  paragraph 
(b)(2){ii)  of  this  section,  the  member 
bank  is  not  required  to  reduce  the 
amount  of  its  covered  transactions  with 
any  affiliate  because  the  nonaffiliate  has 
become  an  affiliate.  If  the  nonaffiliate 
becomes  an  affiliate  less  than  one  year 
after  the  member  bank  enters  into  the 
credit  transaction  with  the  nonaffiliate. 
the  member  bank  also  must  ensure  that 
the  credit  transaction  complies  with  the 
collateral  requirements  of  §  223.14 
promptly  after  the  nonaffiliate  becomes 
an  affiliate. 

(ii)  Credit  transactions  by  a  member 
bank  with  a  nonaffiliate  in 
contemplation  of  the  nonaffiliate 
becoming  an  affiliate  of  the  member 
bank.  Notwithstanding  the  provisions  of 
paragraph  (b)(2)(i)  of  this  section,  if  a 
member  hsak  engages  in  a  credit 
transaction  with  a  nonaffiliate  in 
contemplation  of  the  nonaffiliate 
becoming  an  affiliate  of  the  member 
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bank,  the  member  bank  must  ensure 
that: 

(A)  The  aggregate  amount  of  the 
member  bank's  covered  transactions 
(including  any  such  credit  transaction 
with  the  nonaffiliate)  would  not  exceed 
the  quantitative  limits  of  §  223.11  or 
223.12  at  the  time  the  nonaffiliate 
becomes  an  affiliate;  and 

(B)  The  credit  transaction  complies 
with  the  collateral  requirements  of 

§  223.14  at  the  time  the  nonaffiliate 
becomes  an  affiliate. 

(iii)  Example.  A  member  bank  with 
capital  stock  and  surplus  of  $1,000  and 
no  outstanding  covered  transactions 
makes  a  $120  unsecured  loan  to  a 
nonaffiliate.  The  member  bank  does  not 
make  the  loan  in  contemplation  of  the 
nonaffiliate  becoming  an  affiliate.  Nine 
months  later,  the  member  bank's 
holding  company  purchases  all  the 
stock  of  the  nonaffiliate.  thereby  making 
the  nonaffiliate  an  affiliate  of  the 
member  bank.  The  member  bank  is  not 
in  violation  of  the  quantitative  limits  of 
S  223.11  or  223.12  at  the  time  of  the 
stock  acquisition.  The  member  bank  is. 
however,  prohibited  from  engaging  in 
any  additional  covered  transactions 
with  the  new  affiliate  at  least  until  such 
time  as  the  value  of  the  loan  transaction 
falls  below  10  percent  of  the  member 
bank's  capital  stock  and  surplus.  In 
addition,  the  member  bank  must  bring 
the  loan  into  compliance  with  the 
collateral  requirements  of  §  223.14 
promptly  after  the  stock  acquisition. 

}  223.22    What  valuation  and  timing 
principles  apply  to  asset  purchases? 

(a)  Valuation.  (1)  In  general.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  a  purchase  of  an  asset  by  a 
member  bank  from  an  affiliate  must  be 
valued  initially  at  the  total  amount  of 
consideration  given  (including 
liabilities  assumed)  by  the  member  bank 
in  exchange  for  the  asset.  The  value  of 
the  covered  transaction  after  the 
purchase  may  be  reduced  to  reflect 
amortization  or  depreciation  of  the 
asset,  to  the  extent  that  such  reductions 
are  consistent  with  GAAP. 

(2)  Exceptions,  (i)  Purchase  of  an 
extension  of  credit  to  an  affiliate.  A 
purchase  &x)m  an  affiliate  of  an 
extension  of  credit  to  an  affiliate  must 
be  valued  in  accordance  with  §  223.21. 
unless  the  note  or  obligation  evidencing 
the  extension  of  credit  is  a  security 
issued  by  an  affiliate  (in  which  case  the 
transaction  must  be  valued  in 
accordance  with  §  223.23). 

(ii)  Purchase  of  a  security  issued  by 
an  affiliate.  A  purchase  bom  an  affiliate 
of  a  security  issued  by  an  affiliate  must 
be  valued  in  accordance  with  §  223.23. 


(iii)  Transfer  of  a  subsidiary.  A 
transfer  to  a  member  bank  of  securities 
issued  by  an  affiliate  that  is  treated  as 
a  purchase  of  assets  from  an  affiliate 
under  §  223.31  must  be  valued  in 
accordance  with  paragraph  (b)  of 
§223.31. 

(iv)  Purchase  of  a  line  of  credit.  A 
purchase  from  an  affiliate  of  a  line  of 
credit,  revolving  credit  facility,  or  other 
similar  credit  arrangement  for  a 
nonaffiliate  must  be  valued  initially  at 
the  total  amount  of  consideration  given 
by  the  member  bank  in  exchange  for  the 
asset  plus  any  additional  amoimt  that 
the  member  bank  could  be  required  to 
provide  to  the  borrower  under  the  terms 
of  the  credit  arrangement. 

(b)  Timing.  (1)  In  general.  A  purchase 
of  an  asset  from  an  affiliate  remains  a 
covered  transaction  for  a  member  bank 
for  as  long  as  the  member  bank  holds 
the  asset. 

(2)  Asset  purchases  by  a  member  bank 
from  a  nonaffiliate  in  contemplation  of 
the  nonaffiliate  becoming  an  affiliate  of 
the  member  bank.  If  a  member  bank 
purchases  an  asset  from  a  nonaffiliate  in 
contemplation  of  the  nonaffiliate 
becoming  an  affiliate  of  the  member 
bank,  the  asset  purchase  becomes  a 
covered  transaction  at  the  time  that  the 
nonaffiliate  becomes  an  affiliate  of  the 
member  bank.  In  addition,  the  member 
bank  must  ensure  that  the  aggregate 
amount  of  the  member  bank's  covered 
transactions  (including  any  such 
transaction  with  the  nonaffiliate)  would 
not  exceed  the  quantitative  limits  of 
§223.11  or  223.12  at  the  time  the 
nonaffiliate  becomes  an  affiliate. 

(c)  Examples.  The  following  are 
examples  of  how  to  value  a  member 
bank's  purchase  of  an  asset  from  an 
affiliate. 

(1)  Cash  purchase  of  assets.  A 
member  bank  purchases  a  pool  of  loans 
fitjm  an  affiliate  for  $10  million.  The 
member  bank  initially  must  value  the 
covered  transaction  at  $10  million. 
Going  forward,  if  the  borrowers  repay  $6 
million  of  the  principal  amoimt  of  the 
loans,  the  member  bank  may  value  the 
covered  transaction  at  $4  million. 

(2)  Purchase  of  assets  through  an 
assumption  of  liabilities.  An  affiliate  of 
a  member  bank  contributes  real  property 
with  a  fair  market  value  of  $200,000  to 
the  member  bank.  The  member  bank 
pays  the  affiliate  no  cash  for  the 
property,  but  assumes  a  $50,000 
mortgage  on  the  property.  The  memb» 
bank  has  engaged  in  a  covered 
transaction  with  the  affiliate  and 
initially  must  value  the  transaction  at 
$50,000.  Going  forward,  if  the  member 
bank  retains  the  real  property  but  pays 
off  the  mortgage,  the  member  bank  must 
continue  to  value  the  covered. 


transaction  at  $50,000.  If  the  member 
bank,  however,  sells  the  real  property, 
the  transaction  ceases  to  be  a  covered 
transaction  at  the  time  of  the  sale 
(regardless  of  the  status  of  the 
mortgage). 

§  223.23    What  valuation  and  timing 
principles  apply  to  purchases  of  and 
investments  in  securities  issued  by  an 
affiliate? 

(a)  Valuation.  (1)  In  general.  Except  as 
provided  in  paragraph  (b)  of  §  223.32 
with  respect  to  financial  subsidiaries,  a 
member  bank's  purchase  of  or 
investment  in  a  security  issued  by  an 
affiliate  must  be  valued  at  the  greater  of: 

(i)  The  total  amount  of  consideration 
given  (including  liabilities  assumed)  by 
the  member  bank  in  exchange  for  the 
security,  reduced  to  reflect  amortization 
of  the  seciuity  to  the  extent  consistent 
with  GAAP;  or 

(ii)  The  carrying  value  of  the  security. 

(2)  Examples.  The  following  are 
examples  of  how  to  value  a  member 
bank's  purchase  of  or  investment  in 
securities  issued  by  an  affiliate  (other 
than  a  financial  subsidiary  of  the 
member  bank). 

(i)  Purchase  of  the  debt  securities  of 
an  affiliate.  The  parent  holding 
company  of  a  member  bank  owns  100 
percent  of  the  shares  of  a  mortgage 
company.  The  member  bank  purchases 
debt  securities  issued  by  the  mortgage 
company  for  $600.  The  initial  carrying 
value  of  the  securities  is  $600.  The 
member  bank  initially  must  value  the 
investment  at  $600. 

(ii)  Purchase  of  the  shares  of  an 
affiliate.  The  parent  holding  company  of 
a  member  bank  owns  51  percent  of  the 
shares  of  a  mortgage  company.  The 
member  bank  purchases  an  additional 
30  percent  of  the  shares  of  the  mortgage 
company  from  a  third  party  for  $100. 
The  initial  carrying  value  of  the  shares 
is  $100.  The  member  bank  initially  must 
value  the  investment  at  $100.  Going 
forward,  if  the  member  bank's  carrying 
value  of  the  shares  declines  to  $40,  the 
member  bank  must  continue  to  value 
the  investment  at  $100. 

(iii)  Contribution  of  the  shares  of  an 
affiliate.  The  parent  holding  company  of 
a  member  bank  owns  100  percent  of  the 
shares  of  a  mortgage  company  and 
contributes  30  percent  of  the  shares  to 
the  member  bank.  The  member  bank 
gives  no  consideration  in  exchange  for 
the  shares.  If  the  initial  carrying  value 
of  the  shares  is  $300,  then  the  member 
bank  initially  must  value  the  investment 
at  $300.  Going  forward,  if  the  member 
bank's  carrying  value  of  the  shares 
increases  to  $500,  the  member  bank 
must  value  the  investment  at  $500. 
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(b)  Timing.  (1)  //i  general.  A  purchase 
of  or  investment  in  a  security  issued  by 
an  affiliate  remains  a  covered 
transaction  for  a  member  bank  for  as 
long  as  the  member  bank  holds  the 
security. 

(2)  A  member  bank's  purchase  of  or 
investment  in  a  security  issued  by  a 
nonaffiliate  that  becomes  an  affiliate  of 
the  member  bank.  A  member  bank's 
purchase  of  or  investment  in  a  seciuity 
issued  by  a  nonaffiliate  that  becomes  an 
affiliate  of  the  member  bank  must  be 
treated  according  to  the  same  transition 
rules  that  apply  to  credit  transactions 
described  in  paragraph  (b)(2)  of 
§223.21. 

§223.24    What  valuation  principles  apply  to 
•xtansions  of  credit  aocurad  by  affiliate 
securities? 

(a)  Valuation  of  extensions  of  credit 
secured  exclusively  by  affiliate 
securities.  An  extension  of  credit  by  a 
member  bank  to  a  nonaffiliate  secured 
exclusively  by  securities  issued  by  an 
affiliate  of  the  member  bank  must  be 
valued  at  the  lesser  of: 

(1)  The  total  value  of  the  extension  of 
credit;  or 

(2)  The  fair  market  value  of  the 
securities  issued  by  an  affiliate  that  are 
pledged  as  collateral,  if  the  member 
bank  verifies  that  such  securities  meet 
the  market  quotation  standard  contained 
in  paragraph  (e)  of  §  223.42  or  the 
standards  set  forth  in  paragraphs  (f)(1) 
and  (5)  of  §223.42. 

(b)  Valuation  of  extensions  of  credit 
secured  by  affiliate  securities  and  other 
collateral.  An  extension  of  credit  by  a 
member  bank  to  a  nonaffiliate  secured 
in  part  by  securities  issued  by  an 
affiliate  of  the  member  bank  and  in  part 
by  nonaffiliate  collateral  must  be  valued 
at  the  lesser  of: 

(1)  The  total  value  of  the  extension  of 
credit  less  the  fair  market  value  of  the 
nonaffiliate  collateral;  or 

(2)  The  fair  market  value  of  the 
seciuities  issued  by  an  affiliate  that  are 
pledged  as  collateral,  if  the  member 
bank  verifies  that  such  securities  meet 
the  market  quotation  standard  contained 
in  paragraph  (e)  of  §  223.42  or  the 
standards  set  forth  in  paragraphs  (f)(1) 
and  (5)  of  §223.42. 

(c)  Exclusion  of  eligible  affiliated 
mutual  fund  securities.  (1)  The 
exclusion.  Eligible  affiliated  mutual 
fund  seciuities  are  not  considered  to  be 
securities  issued  by  an  affiliate,  and  are 
instead  considered  to  be  nonaffiliate 
collateral,  for  purposes  of  paragraphs  (a) 
and  (b)  of  this  section,  unless  the 
member  bank  knows  or  has  reason  to 
know  that  the  proceeds  of  the  extension 
of  credit  will  be  used  to  purchase  the 
eligible  affiliated  mutual  fund  securities 


collateral  or  will  otherwise  be  used  for 
the  benefit  of  or  transferred  to  an 
affiliate  of  the  member  bank. 

(2)  Definition.  "Eligible  affiliated 
mutual  fund  securities"  with  respect  to 
a  member  bank  are  securities  issued  by 
an  affiliate  of  the  member  bank  that  is 
an  open-end  investment  company 
registered  with  the  Secxuities  and 
Exchange  Conunission  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  etseq.).  if: 

(i)  The  securities  issued  by  the 
investment  company: 

(A)  Meet  the  market  quotation 
standard  contained  in  paragraph  (e)  of 
§223.42; 

(B)  Meet  the  standards  set  forth  in 
paragraphs  (f)(1)  and  (5)  of  §  223.42;  or 

(C)  Have  closing  prices  that  are  made 
public  through  a  mutual  fund 
"supermarket"  website  maintained  by 
an  unaffiliated  seciuities  broker-dealer 
or  mutual  fund  distributor;  and 

(ii)  The  member  bank  and  its  affiliates 
do  not  own  or  control  in  the  aggregate 
more  than  5  percent  of  any  class  of 
voting  securities  or  of  the  equity  capital 
of  the  investment  company  (excluding 
seciuities  held  by  the  member  bank  or 
an  affiliate  in  good  faith  in  a  fiduciary 
capacity,  unless  the  member  bank  or 
affiliate  holds  the  securities  for  the 
benefit  of  the  member  bank  or  affiliate, 
or  the  shareholders,  employees,  or 
subsidiaries  of  the  member  bank  or 
affiliate). 

(3)  Example.  A  member  bank 
proposes  to  lend  $100  to  a  nonaffiliate 
secured  exclusively  by  eligible  affiliated 
mutual  fund  securities.  The  member 
bank  knows  that  the  nonaffiliate  intends 
to  use  all  the  loan  proceeds  to  purchase 
the  eligible  affiliated  mutual  fund 
securities  that  would  serve  as  collateral 
for  the  loan.  Under  the  attribution  rule 
in  §  223.16.  the  member  bank  must  treat 
the  loan  to  the  nonaffiliate  as  a  loan  to 
an  affiliate,  and.  because  securities 
issued  by  an  affiliate  are  ineligible 
collateral  under  §  223.14,  the  loan 
would  not  be  in  compliance  with 
§223.14. 

Subpart  D— Other  Requirefnents  Under 
Section  23A 

§  223.31     How  does  section  23A  apply  to  a 
memtMr  bank's  acquisition  of  an  affiliate 
that  becomes  an  operating  subsidiary  of  ttie 
member  bank  after  the  acquisition? 

(a)  Certain  acquisitions  by  a  member 
bank  of  securities  issued  by  an  affiliate 
are  treated  as  a  purchase  of  assets  from 
an  affiliate.  A  member  bank's 
acquisition  of  a  security  issued  by  a 
company  that  was  an  affiliate  of  the 
member  bank  before  the  acquisition  is 
treated  as  a  purchase  of  assets  from  an 
affiliate,  if^ 


(1)  As  a  result  of  the  transaction,  the 
company  becomes  jm  operating 
subsidiary  of  the  member  bank;  and 

(2)  The  company  has  liabilities,  or  the 
member  bank  gives  cash  or  any  other 
consideration  in  exchange  for  the 
security. 

(b)  Valuation.  (1)  Initial  valuation.  A 
transaction  described  in  paragraph  (a)  of 
this  section  must  be  valued  initially  at 
the  greater  of: 

(i)  The  sum  of: 

(A)  The  total  amount  of  consideration 
given  by  the  member  bank  in  exchange 
for  the  security;  and 

(B)  The  total  liabilities  of  the 
company  whose  seciuity  has  been 
acquired  by  the  member  bank,  as  of  the 
time  of  the  acquisition:  or 

(ii)  The  total  value  of  all  covered 
transactions  (as  computed  under  this 
part)  acquired  by  the  member  bank  as  a 
result  of  the  security  acquisition. 

(2)  Ongoing  valuation.  The  value  of  a 
transaction  described  in  paragraph  (a)  of 
this  section  may  be  reduced  after  the 
initial  transfer  to  reflect: 

(i)  Amortization  or  depreciation  of  the 
assets  of  the  transferred  company,  to  the 
extent  that  such  reductions  are 
consistent  with  GAAP;  and 

(ii)  Sales  of  the  assets  of  the 
transferred  company. 

(c)  Valuation  example.  The  parent 
holding  company  of  a  member  bank 
contributes  between  25  and  100  percent 
of  the  voting  shares  of  a  mortgage 
company  to  the  member  bank.  The 
parent  holding  company  retains  no 
shares  of  the  mortgage  company.  The 
member  bank  gives  no  consideration  in 
exchange  for  the  transferred  shares.  The 
mortgage  company  has  total  assets  of 
$300,000  and  total  liabilities  of 
$100,000.  The  mortgage  company's 
assets  do  not  include  any  loans  to  an 
affiliate  of  the  member  bank  or  any 
other  asset  that  would  represent  a 
separate  covered  transaction  for  the 
member  bank  upon  consummation  of 
the  share  transfer.  As  a  result  of  the 
transaction,  the  mortgage  company 
becomes  an  operating  subsidiary  of  the 
member  bank.  The  transaction  is  treated 
as  a  purchase  of  the  assets  of  the 
mortgage  company  by  the  member  bank 
from  an  affiliate  under  paragraph  (a)  of 
this  section.  The  member  bank  initially 
must  value  the  transaction  at  $100,000. 
the  total  amount  of  the  liabilities  of  the 
mortgage  company.  Going  forward,  if 
the  member  bank  pays  off  the  liabilities, 
the  member  bank  must  continue  to 
value  the  covered  transaction  at 
$100,000.  If  the  member  bank,  however, 
sells  $15,000  of  the  transferred  assets  of 
the  mortgage  company  or  if  $15,000  of 
the  transferred  assets  amortize,  the 


Federal  Register /Vol.  67,  No.  239 /Thursday.  December  12.  2002 /Rules  and  Regulations       76613 


member  bank  may  value  the  covered 
transaction  at  $85,000. 

(d)  Exemption  for  step  transactions.  A 
transaction  described  in  paragraph  (a)  of 
this  section  is  exempt  from  the 
requirements  of  this  regulation  (other 
than  the  safety  and  soundness 
requirement  of  §  223.13  and  the  market 
terms  requirement  of  §  223.51)  if: 

(1)  The  member  bank  acquires  the 
securities  issued  by  the  transferred 
company  within  one  business  day  (or 
such  longer  period,  up  to  three  months, 
as  may  be  permitted  by  the  member 
bank's  appropriate  Federal  banking 
agency)  after  the  company  becomes  an 
affiliate  of  the  member  bank; 

(2)  The  member  bank  acquires  all  the 
securities  of  the  transferred  company 
that  were  transferred  in  connection  with 
the  transaction  that  made  the  company 
an  affiliate  of  the  member  bank; 

(3)  The  business  and  financial 
condition  (including  the  asset  quality 
and  liabilities)  of  the  transferred 
company  does  not  materially  change 
from  the  time  the  company  becomes  an 
affiliate  of  the  member  bank  and  the 
time  the  member  bank  acquires  the 
securities  issued  by  the  company;  and 

(4)  At  or  before  the  time  that  the 
transferred  company  becomes  an 
affiliate  of  the  member  bank,  the 
member  bank  notifies  its  appropriate 
Federal  banking  agency  and  the  Board 
of  the  member  bank's  intent  to  acquire 
the  company. 

(e)  Example  of  step  transaction.  A 
bank  holding  company  acquires  100 
percent  of  the  shares  of  an  unaffiliated 
leasing  company.  At  that  time,  the 
subsidiary  member  bank  of  the  holding 
company  notifies  its  appropriate  Federal 
banking  agency  and  the  Board  of  its 
intent  to  acquire  the  leasing  company 
from  its  holding  company.  On  the  day 
after  consummation  of  the  acquisition, 
the  holding  company  transfers  all  of  the 
shares  of  the  leasing  company  to  the 
member  bank.  No  material  change  in  the 
business  or  financial  condition  of  the 
leasing  company  occurs  between  the 
time  of  the  holding  company's 
acquisition  and  the  member  bank's 
acquisition.  The  leasing  company  has 
liabilities.  The  leasing  company 
becomes  an  operating  subsidiary  of  the 
member  bank  at  the  time  of  the  transfer. 
This  transfer  by  the  holding  company  to 
the  member  bank,  although  deemed  an 
asset  purchase  by  the  member  bank 
from  an  affiliate  under  paragraph  (a)  of 
this  section,  would  qualify  for  the 
exemption  in  paragraph  (d)  of  this 
section. 


§223.32    What  rules  apply  to  financial 
subsidiaries  of  a  member  bank? 

(a)  Exemption  from  the  10  percent 
limit  for  covered  transactions  between  a 
member  bank  and  a  single  financial 
subsidiary.  The  10  percent  quantitative 
limit  contained  in  §  223.11  does  not 
apply  with  respect  to  covered 
transactions  between  a  member  bank 
and  a  financial  subsidiary  of  the 
member  bank.  The  20  percent 
quantitative  limit  contained  in  §223.12 
does  apply  to  such  transactions. 

(b)  Valuation  of  purchases  of  or 
investments  in  the  securities  of  a 
financial  subsidiary.  (1)  General  rule.  A 
member  bank's  purchase  of  or 
investment  in  a  security  issued  by  a 
financial  subsidiary  of  the  member  bank 
must  be  valued  at  the  greater  of: 

(i)  The  total  amount  of  consideration 
given  (including  liabilities  assumed)  by 
the  member  bank  in  exchange  for  the 
security,  reduced  to  reflect  amortization 
of  the  security  to  the  extent  consistent 
with  GAAP;  and 

(ii)  The  carrying  value  of  tl  le  security 
(adjusted  so  as  not  to  reflect  the  member 
bank's  pro  rata  portion  of  any  earnings 
retained  or  losses  incurred  by  the 
financial  subsidiary  after  the  member 
bank's  acquisition  of  the  security). 

(2)  Carrying  value  of  an  investment  in 
a  consolidated  financial  subsidiary.  If  a 
financial  subsidiary  is  consolidated 
with  its  parent  member  bank  under 
GAAP,  the  carrying  value  of  the  member 
bank's  investment  in  securities  issued 
by  the  financial  subsidiary  shall  be 
equal  to  the  carrying  value  of  the 
securities  on  parent-only  financial 
statements  of  the  member  bank.     ? 
determined  in  accordance  with  GAAP 
(adjusted  so  as  not  to  reflect  the  member 
bank's  pro  rata  portion  of  any  earnings 
retained  or  losses  incurred  by  the 
financial  subsidiary  after  the  member 
bank's  acquisition  of  the  securities). 

(3)  Examples  of  the  valuation  of 
purchases  of  and  investments  in  the 
securities  of  a  financial  subsidiary.  The 
following  are  examples  of  how  a 
member  bank  must  value  its  purchase  of 
or  investment  in  securities  issued  by  a 
financial  subsidiary  of  the  member 
bank.  Each  example  involves  a 
securities  undervmter  that  becomes  a 
financial  subsidiary  of  the  member  bank 
after  the  transactions  described  below. 

(i)  Initial  valuation.  (A)  Direct 
acquisition  by  a  member  bank.  A 
member  bank  pays  $500  to  acquire  100 
percent  of  the  shares  of  a  securities 
underwriter.  The  initial  carrying  value 
of  the  shares  on  the  member  bank's 
parent-only  GAAP  financial  statements 
is  $500.  The  member  bank  initially  must 
value  the  investment  at  $500. 


(B)  Contribution  of  a  financial 
subsidiary  to  a  member  bank.  The 
parent  holding  company  of  a  member 
bank  acquires  100  percent  of  the  shares 
of  a  securities  underwriter  in  a 
transaction  valued  at  $500.  and 
immediately  contributes  the  shares  to 
the  member  bank.  The  member  bank 
gives  no  consideration  in  exchange  for 
the  shares.  The  member  bank  initially 
must  value  the  investment  at  the 
carrying  value  of  the  shares  on  the 
member  bank's  parent-only  GAAP 
financial  statements.  Under  GAAP,  the 
member  bank's  initial  canying  value  of 
the  shares  would  be  $500. 

(ii)  Carrying  value  not  adjusted  for 
earnings  and  losses  of  the  financial 
subsidiary.  A  member  bank  and  its 
parent  holding  company  engage  in  the 
transaction  described  in  paragraph 
(b)(3){i)(B)  of  this  section,  and  the 
member  bank  initially  values  the 
investment  at  $500.  In  the  following 
year,  the  securities  underwriter  earns 
$25  in  profit,  which  is  added  to  its 
retained  earnings.  The  member  bank's 
carrying  value  of  the  shares  of  the 
underwriter  is  not  adjusted  for  purposes 
of  this  part,  and  the  member  bank  must 
continue  to  value  the  investment  at 
$500.  If.  however,  the  member  bank 
contributes  $100  of  additional  capital  to 
the  securities  underwriter,  the  member 
bank  must  value  the  aggregate 
investment  at  $600. 

(c)  Treatment  of  an  affiliate's 
investments  in,  and  extensions  of  credit 
to,  a  financial  subsidiary  of  a  member 
bank.  (1)  Investments.  Any  purchase  of. 
or  investment  in.  the  securities  of  a 
financial  subsidiary  of  a  member  bank 
by  an  affiliate  of  the  member  bank  is 
treated  as  a  purchase  of  or  investment 
in  such  securities  by  the  member  bank. 

(2)  Extensions  of  credit  that  are 
treated  as  regulatory  capital  of  the 
financial  subsidiary.  Any  extension  of 
credit  to  a  financial  subsidiary  of  a 
member  bank  by  an  affiliate  of  the 
member  bank  is  treated  as  an  extension 
of  credit  by  the  member  bank  to  the 
financial  subsidiary  if  the  extension  of 
credit  is  treated  as  capital  of  the 
financial  subsidiary  under  any  Federal 
or  State  law,  regulation,  or 
interpretation  applicable  to  the 
subsidiary. 

(3)  Other  extensions  of  credit.  Any 
other  extension  of  credit  to  a  financial 
subsidiary  of  a  member  bank  by  an 
affiliate  of  the  member  bank  will  be 
treated  as  an  extension  of  credit  by  the 
member  bank  to  the  financial 
subsidiary,  if  the  Board  determines,  by 
regulation  or  order,  that  such  treatment 
is  necessary  or  appropriate  to  prevent 
evasions  of  the  Federal  Reserve  Act  or 
the  Gramm-Leach-Bliley  Act. 


7 I I      D. 
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§  223.33    Wlwt  rule*  apply  to  derivative 
transactions? 

(a)  Market  terms  requirement. 
Derivative  transactions  between  a 
member  bank  and  its  affiliates  (other 
than  depository  institutions)  are  subject 
to  the  market  terms  requirement  of 
§223.51. 

(b)  Policies  and  procedures.  A 
member  bank  must  establish  and 
maintain  poUcies  and  procedures 
reasonably  designed  to  manage  the 
credit  exposure  arising  from  its 
derivative  transactions  with  affiliates  in 
a  safe  and  sound  manner.  The  policies 
and  procedures  must  at  a  minimum 
provide  for: 

(1)  Monitoring  and  controlling  the 
credit  exposure  arising  at  any  one  time 
from  the  member  bank's  derivative 
transactions  with  each  affiliate  and  all 
affiliates  in  the  aggregate  (through, 
among  other  things,  imposing 
appropriate  credit  limits,  mark-to- 
market  requirements,  and  collateral 
requirements);  and 

(2)  Ensuring  that  the  member  bank's 
derivative  transactions  with  affiliates 
comply  with  the  market  terms 
requirement  of  §  223.51. 

(c)  Credit  derivatives.  A  credit 
derivative  between  a  member  bank  and 

a  nonaffiliate  in  which  the  member  bank 
provides  credit  protection  to  the 
nonaffiliate  with  respect  to  an  obligation 
of  an  affiliate  of  the  member  bank  is  a 
guarantee  by  a  member  bank  on  behalf 
of  an  affiliate  for  purposes  of  this 
regulation.  Such  derivatives  would 
include: 

(1)  An  agreement  under  which  the 
member  bank,  in  exchange  for  a  fee, 
agrees  to  compensate  the  nonaffiliate  for 
any  default  of  the  underlying  obligation 
of  the  affiliate:  and 

(2)  An  agreement  under  which  the 
member  bank,  in  exchange  for  payments 
based  on  the  total  return  of  the 
underlying  obligation  of  the  affiliate, 
agrees  to  pay  the  nonaffiliate  a  spread 
over  funding  costs  plus  any 
depreciation  in  the  value  of  the 
underlying  obligation  of  the  affiliate. 

Subpart  E— Exemptions  from  ttw 
Provisions  of  Section  23A 

S  223.41    What  covered  transactions  are 
exempt  from  the  quantitative  limits  and 
collateral  requirements? 

The  following  transactions  are  not 
subject  to  the  quantitative  limits  of 
§§223.11  and  223.12  or  the  collateral 
requirements  of  §  223.14.  The 
transactions  are,  however,  subject  to  the 
safety  and  soundness  requirement  of 
§  223.13  and  the  prohibition  on  the 
purchase  of  a  low-quality  asset  of 
§223.15. 


(a)  Parent  institution/subsidiary 
institution  transactions.  Transactions 
with  a  depository  institution  if  the 
member  bank  controls  80  percent  or 
more  of  the  voting  securities  of  the 
depository  institution  or  the  depository 
institution  controls  80  percent  or  more 
of  the  voting  securities  of  the  member 
bank. 

(b)  Transactions  between  a  member 
bank  and  a  depository  institution  owned 
by  the  same  holding  company. 
Transactions  with  a  depository 
institution  if  the  same  company  controls 
80  percent  or  more  of  the  voting 
securities  of  the  member  bank  and  the 
depository  institution. 

(c)  Certain  loan  purchases  from  an 
affiliated  depository  institution. 
Purchasing  a  loan  on  a  nonrecourse 
basis  from  an  affiliated  depository 
institution. 

(d)  Internal  corporate  reorganization 
transactions.  Purchasing  assets  from  an 
affiliate  (including  in  connection  with  a 
transfer  of  securities  issued  by  an 
affiliate  to  a  member  bank  described  in 
paragraph  (a)  of  §  223.31),  if: 

(1)  The  asset  purchase  is  part  of  an 
internal  corporate  reorganization  of  a 
holding  company  and  involves  the 
transfer  of  all  or  substantially  all  of  the 
shares  or  assets  of  an  affiliate  or  of  a 
division  or  department  of  an  affiliate: 

(2)  The  member  bank  provides  its 
appropriate  Federal  banlung  agency  and 
the  Board  with  written  notice  of  the 
transaction  before  consummation, 
including  a  description  of  the  primary 
business  activities  of  the  affiliate  and  an 
indication  of  the  proposed  date  of  the 
asset  purchase; 

(3)  The  member  bank's  top-tier 
holding  company  commits  to  its 
appropriate  Federal  banking  agency  and 
the  Board  before  consummation  either: 

(i)  To  make  quarterly  cash 
contributions  to  the  member  bank,  for  a 
two-year  period  following  the  member 
bank's  purchase,  equal  to  the  book  value 
plus  any  write-downs  taken  by  the 
member  bank,  of  any  transferred  assets 
that  have  become  low-quality  assets 
during  the  quarter;  or 

(ii)  To  repurchase,  on  a  quarterly  basis 
for  a  two-year  period  following  the 
member  bank's  purchase,  at  a  price 
equal  to  the  book  value  plus  any  write- 
downs taken  by  the  member  bank,  any 
transferred  assets  that  have  become  low- 
quality  assets  during  the  quarter; 

(4)  The  member  bank's  top-tier 
holding  company  complies  with  the 
commitment  made  under  paragraph 
(d)(3)  of  this  section; 

(5)  A  majority  of  the  member  bank's 
directors  reviews  and  approves  the 
transaction  before  consummation; 


(6)  The  value  of  the  covered 
transaction  (as  computed  under  this 
part),  when  aggregated  with  the  value  of 
any  other  covered  transactions  (as 
computed  under  this  part)  engaged  in  by 
the  member  bank  under  this  exemption 
during  the  preceding  12  calendar 
months,  represents  less  than  10  percent 
of  the  member  bank's  capital  stock  and 
surplus  (or  such  higher  amount,  up  to 
25  percent  of  the  member  bank's  capital 
stock  and  siuplus,  as  may  be  permitted 
by  the  member  bank's  appropriate 
Federal  banking  agency  aJFter  conducting 
a  review  of  the  member  bank's  financial 
condition  and  the  quality  of  the  assets 
transferred  to  the  member  bank);  and 

(7)  The  holding  company  and  all  its 
subsidiary  member  banks  and  other 
subsidiary  depository  institutions  are 
well  capitalized  and  well  managed  and 
would  remain  well  capitalized  upon 
consummation  of  the  transaction. 

§  223.42    What  covered  transactions  are 
exempt  from  the  quantitative  limits, 
collateral  requirements,  and  low-quality 
asset  prohibition? 

The  following  transactions  are  not 
subject  to  the  quantitative  limits  of 
§§223.11  and  223.12,  the  collateral 
requirements  of  §  223.14,  or  the 
prohibition  on  the  purchase  of  a  low- 
quality  asset  of  §  223.15.  The 
transactions  are,  however,  subject  to  the 
safety  and  soundness  requirement  of 
§223.13. 

(a)  Making  correspondent  banking 
deposits.  Making  a  deposit  in  an 
affiliated  depository  institution  (as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1813)) 
or  affiliated  foreign  bank  that  represents 
an  ongoing,  working  balance  maintained 
in  the  ordinary  coiu^e  of  correspondent 
business. 

(b)  Giving  credit  for  uncollected  items. 
Giving  immediate  credit  to  an  stffiliate 
for  uncollected  items  received  in  the 
ordinary  course  of  business. 

(c)  Transactions  secured  by  cash  or 
U.S.  government  securities. 

[1)  In  general.  Engaging  in  a  credit 
transaction  with  an  affiliate  to  the  extent 
that  the  transaction  is  and  remains 
secured  by: 

(i)  Obligations  of  the  United  States  or 
its  agencies: 

(ii)  Obligations  fully  guaranteed  by 
the  Uoited  States  or  its  agencies  as  to 
principal  and  interest;  or 

(iii)  A  segregated,  earmarked  deposit 
account  with  the  member  bank  that  is 
for  the  sole  purpose  of  securing  credit 
transactions  between  the  member  bank 
and  its  affiliates  and  is  identified  as 
such. 

(2)  Example.  A  member  bank  makes  a 
$100  non-amortizing  term  loan  to  an 


affiliate  seciu«d  by  U.S.  Treasury 
sectuities  with  a  market  value  of  $50 
and  real  estate  with  a  market  value  of 
$75.  The  value  of  the  covered 
transaction  is  $50.  If  the  market  value  of 
the  U.S.  Treasury  securities  falls  to  $45 
diuing  the  life  of  the  loan,  the  value  of 
the  covered  transaction  would  increase 
to  $55. 

(d)  Purchasing  securities  of  a 
servicing  affiliate.  Piu-chasing  a  security 
issued  by  any  company  engaged  solely 
in  providing  services  described  in 
section  4(c)(1)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(1)). 

(e)  Purchasing  certain  liquid  assets. 
Purchasing  an  asset  having  a  readily 
identifiable  and  publicly  available 
market  quotation  and  purchased  at  or 
below  the  asset's  current  market 
quotation.  An  asset  has  a  readily 
identifiable  and  publicly  available 
market  quotation  if  the  asset's  price  is 
quoted  routinely  in  a  widely 
disseminated  publication  that  is  readily 
available  to  the  general  public. 

(f)  Purchasing  certain  marketable 
securities.  Purchasing  a  security  from  a 
seciirities  affiliate,  if: 

(1)  The  security  has  a  "ready  market," 
as  defined  in  17  CFR  240.15c3- 

l(c)(ll)(i): 

(2)  The  security  is  eligible  for  a  State 
member  bank  to  purchase  directly, 
subject  to  the  same  terms  and 
conditions  that  govern  the  investment 
activities  of  a  State  member  bank,  and 
the  member  bank  records  the 
transaction  as  a  purchase  of  a  security 
for  purposes  of  its  Call  Report, 
consistent  with  the  requirements  for  a 
State  member  bank; 

(3)  The  security  is  not  a  low-quality 
asset; 

(4)  The  member  bank  does  not 
purchase  the  secvuity  during  an 
underwriting,  or  within  30  days  of  an 
imderwriting.  if  an  affiliate  is  an 
underwriter  of  the  security,  unless  the 
security  is  purchased  as  part  of  an  issue 
of  obligations  of.  or  obligations  fully 
guaranteed  as  to  principal  and  interest 
by.  the  United  States  or  its  agencies: 

(5)  The  security's  price  is  quoted 
routinely  on  an  luiaffiliated  electronic 
service  that  provides  indicative  data 
from  real-time  financial  networks, 
provided  that: 

(i)  The  price  paid  by  the  member  bank 
is  at  or  below  the  current  market 
quotation  for  the  security;  and 

(ii)  The  size  of  the  transaction 
executed  by  the  member  bank  does  not 
cast  material  doubt  on  the 
appropriateness  of  relying  on  the 
current  market  quotation  for  the 

security;  and 

(6)  Tne  member  bank  maintains,  for  a 
period  of  two  years,  records  and 


supporting  information  that  are 
sufficient  to  enable  the  appropriate 
Federal  banking  agency  to  ensiue  the 
member  bank's  compliance  with  the 
terms  of  this  exemptlbn. 

(g)  Purchasing  municipal  securities. 
Purchasing  a  municipal  seciuity  from  a 
securities  affiliate  if: 

(1)  The  security  is  rated  by  a 
nationally  recognized  statistical  rating 
organization  or  is  part  of  an  issue  of 
securities  that  does  not  exceed  $25 
million; 

(2)  The  seciuity  is  eligible  for 
purchase  by  a  State  member  bank, 
subject  to  the  same  terms  and 
conditions  that  govern  the  investment 
activities  of  a  State  member  bank,  and 
the  member  bank  records  the 
transaction  as  a  purchase  of  a  seciuity 
for  purposes  of  its  Call  P  tjport. 
consistent  with  the  reoi  irements  for  a 
State  member  bank;  aiid 

(3)(i)  The  security's  price  is  quoted 
routinely  on  an  unaffiliated  electronic 
service  ihat  provides  indicative  data 
from  real-time  financial  networks, 
provided  that: 

(A)  The  price  paid  by  the  member 
bank  is  at  or  below  the  current  market 
quotation  for  the  security;  and 

(B)  The  size  of  the  transaction 
executed  by  the  member  bank  does  not 
cast  material  doubt  on  the 
appropriateness  of  relying  on  the 
ciurent  market  quotation  for  the 
security;  or 

(ii)  Tne  price  paid  for  the  seciuity  can 
be  verified  by  reference  to  two  or  more 
actual,  current  price  quotes  bom 
unaffiliated  broker-dealers  on  the  exact 
security  to  be  purchased  or  a  security 
comparable  to  the  security  to  be 
purchased,  where: 

(A)  The  price  quotes  obtained  from 
the  unaffiliated  broker-dealers  are  based 
on  a  transaction  similar  in  size  to  the 
transaction  that  is  actually  executed; 
and 

(B)  The  price  paid  is  no  higher  than 
the  average  of  the  price  quotes;  or 

(iii)  The  price  paid  for  the  security 
can  be  verified  by  reference  to  the 
written  summary  provided  by  the 
syndicate  manager  to  syndicate 
members  that  discloses  the  aggregate  par 
values  and  prices  of  all  bonds  sold  bom 
the  syndicate  account,  if  the  member 
bank: 

(A)  Purchases  the  municipal  security 
during  the  underwriting  period  at  a 
price  that  is  at  or  below  that  indicated 
in  the  summary;  and 

(B)  Obtains  a  copy  of  the  siunmary 
bom.  its  securities  affiliate  and  retains 
the  siunmary  for  three  years. 

(h)  Purchasing  an  extension  of  credit 
subject  to  a  repurchase  agreement. 
Purchasing  bom  an  affiliate  an 


extension  of  credit  that  was  originated 
by  the  member  bank  and  sold  to  the 
affiliate  subject  to  a  repurchase 
agreement  or  with  recourse. 

(i)  Asset  purchases  by  a  newly  formed 
member  bank.  The  purchase  of  an  asset 
from  an  affiliate  by  a  newly  formed 
member  bank,  if  the  appropriate  Federal 
banking  agency  for  the  member  bank 
has  approved  the  asset  purchase  in 
wrriting  in  connection  with  its  review  of 
the  formation  of  the  member  bank. 

(j)  Transactions  approved  under  the 
Bank  Merger  Act.  Any  merger  or 
consolidation  between  a  member  bank 
and  an  affiliated  depository  institution 
or  U.S.  branch  or  agency  of  a  foreign 
bank,  or  any  acquisition  of  assets  or 
assumption  of  deposit  liabilities  by  a 
member  bank  frt>m  an  affiliated 
depository  institution  or  U.S.  branch  or 
agency  of  a  foreign  bank,  if  the 
transaction  has  been  approved  by  the 
responsible  Federal  banking  agency 
pursuant  to  the  Bank  Merger  Act  (12 
U.S.C.  1828(c)). 

(k)  Purchasing  an  extension  of  credit 
from  an  affiliate.  Purchasing  from  an 
affiliate,  on  a  nonrecourse  basis,  an 
extension  of  credit,  if: 

(1)  The  extension  of  credit  was 
originated  by  the  affiliate; 

(2)  The  member  bank  makes  an 
independent  evaluation  of  the 
creditworthiness  of  the  borrower  before 
the  affiliate  makes  or  commits  to  make 
the  extension  of  credit; 

(3)  The  member  bank  commits  to 
purchase  the  extension  of  credit  before 
the  affiliate  makes  or  conunits  to  make 
the  extension  of  credit; 

(4)  The  member  bank  does  not  make 
a  blanket  advance  commitment  to 
purchase  extensions  of  credit  from  the 
affiliate;  and 

(5)  The  dollar  amount  of  the  extension 
of  credit,  when  aggregated  with  the 
dollar  amount  of  all  other  extensions  of 
credit  purchased  from  the  affiliate 
during  the  preceding  1 2  calendar 
months  by  the  member  bank  and  its 
depository  institution  affiliates,  does  not 
represent  more  than  50  percent  (or  such 
lower  percent  as  is  imposed  by  the 
member  bank's  appropriate  Federal 
banking  agency)  of  the  dollar  amount  of 
extensions  of  credit  originated  by  the 
affiUate  during  the  preceding  12 
calendar  months. 

(1)  Intraday  extensions  of  credit. 

(1)  /n  general  An  intraday  extension 
of  credit  to  an  achate,  if  the  member 
bank: 

(i)  Has  estabUshed  and  maintains 
policies  and  procedures  reasonably 
designed  to  manage  the  credit  exposure 
arising  frtim  the  member  bank's  intraday 
extensions  of  credit  to  affihates  in  a  safe 
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and  sound  manner,  including  policies 
and  procedures  for: 

(A)  Monitoring  and  controlling  the 
credit  exposure  arising  at  any  one  time 
from  the  member  bank's  intraday 
extensions  of  credit  to  each  affiliate  and 
all  affiliates  in  the  aggregate:  and 

(B)  Ensuring  that  any  intraday 
extension  of  credit  by  the  member  bank 
to  an  affiliate  complies  with  the  market 
terms  requirement  of  §  223.51: 

(ii)  Has  no  reason  to  believe  that  the 
affiliate  will  have  difficulty  repaying  the 
extension  of  credit  in  accordance  with 
its  terms:  and 

(iii)  Ceases  to  treat  any  such  extension 
of  credit  (regardless  of  jurisdiction)  as 
an  intraday  extension  of  credit  at  the 
end  of  the  member  bank's  business  day 
in  the  United  States. 

(2)  Definition.  Intmday  extension  of 
credit  by  a  member  bank  to  an  affiliate 
means  an  extension  of  credit  by  a 
member  bank  to  an  affiliate  that  the 
member  bank  expects  to  be  repaid,  sold, 
or  terminated,  or  to  qualify  for  a 
complete  exemption  under  this 
regulation,  by  the  end  of  its  business 
day  in  the  United  States. 

(m)  Risldess  principal  tmnsactions. 
Purchasing  a  security  from  a  securities 
affiliate  of  the  member  bank  if: 

(1)  The  member  bank  or  the  securities 
affiliate  is  acting  exclusively  as  a 
riskless  principal  in  the  transaction:  and 

(2)  The  security  purchased  is  not 
issued,  underwritten,  or  sold  as 
principal  (other  than  as  riskless 
principal)  by  any  affiliate  of  the  member 
bank. 

S  223.43    What  are  the  standards  under 
which  tt>e  Board  may  grant  additional 
exemptions  from  the  requirements  of 
section  23A? 

(a)  The  standards.  The  Board  may,  at 
its  discretion,  by  regulation  or  order, 
exempt  transactions  oi  relationships 
from  the  requirements  of  section  23 A 
and  subparts  B,  C.  and  D  of  this  part  if 
it  finds  such  exemptions  to  be  in  the 
public  interest  and  consistent  with  the 
purposes  of  section  2  3 A. 

(b)  Procedure.  A  member  bank  may 
request  an  exemption  from  the 
requirements  of  section  23A  and 
subparts  B,  C,  and  D  of  this  part  by 
submitting  a  written  request  to  the 
General  Counsel  of  the  Board.  Such  a 
request  must: 

(1)  Describe  in  detail  the  transaction 
or  relationship  for  which  the  member 
bank  seeks  exemption: 

(2)  Explain  why  the  Board  should 
exempt  the  transaction  or  relationship: 
and 

(3)  Explain  how  the  exemption  would 
be  in  the  public  interest  and  consistent 
with  the  purposes  of  section  2  3 A. 


Subpart  F— General  Provisions  of 
Section  23B 

§  223.51    What  is  the  market  terms 
requirement  of  section  23B? 

A  member  bank  may  not  engage  in  a 
transaction  described  in  §223.52  unless 
the  transaction  is: 

(a)  On  terms  and  under 
circumstances,  including  credit 
standards,  that  are  substantially  the 
same,  or  at  least  as  favorable  to  the 
member  bank,  as  those  prevailing  at  the 
time  for  comparable  transactions  with  or 
involving  nonaffiliates:  or 

(b)  In  the  absence  of  comparable 
transactions,  on  terms  and  under 
circumstances,  including  credit 
standards,  that  in  good  faith  would  be 
offered  to,  or  would  apply  to, 
nonaffiliates. 

§  223.52  What  transactions  with  affiliates 
or  ott>ers  must  comply  with  section  23B's 
marttet  terms  requirement? 

(a)  The  market  terms  requirement  of 
§  223.51  applies  to  the  following 
transactions: 

(1)  Any  covered  transaction  with  an 
affiliate,  unless  the  transaction  is 
exempt  under  paragraphs  (a)  through  (c) 
of  §  223.41  or  paragraphs  (a)  through  (e) 
or  (h)  through  (j)  of  §  223.42; 

(2)  The  sale  of  a  seciuity  or  other  asset 
to  an  affiliate,  including  an  asset  subject 
to  an  agreement  to  repurchase: 

(3)  The  payment  of  money  or  the 
furnishing  of  a  service  to  an  affiliate 
under  contract,  lease,  or  otherwise; 

(4)  Any  transaction  in  which  an 
affiliate  acts  as  an  agent  or  broker  or 
receives  a  fee  for  its  services  to  the 
member  bank  or  to  any  other  person: 
and 

(5)  Any  transaction  or  series  of 
transactions  with  a  nonaffiliate,  if  an 
affiliate: 

(i)  Has  a  financial  interest  in  the 
nonaffiliate:  or 

(ii)  Is  a  participant  in  the  transaction 
or  series  of  transactions. 

(b)  For  the  purpose  of  this  section, 
any  transaction  by  a  member  bank  with 
any  person  will  be  deemed  to  be  a 
transaction  with  an  affiliate  of  the 
member  bank  if  any  of  the  proceeds  of 
the  transaction  are  used  for  the  benefit 
of,  or  transferred  to,  the  affiliate. 

S  223.53    What  asset  purcttases  are 
prohit>ited  by  section  23B? 

(a)  Fiduciary  purchases  of  assets  from 
an  affiliate.  A  member  bank  may  not 
purchase  as  fiduciary  any  security  or 
other  asset  from  any  affiliate  unless  the 
purchase  is  permitted: 

(1)  Under  the  instrument  creating  the 
fiduciary  relationship: 

(2)  By  court  order;  or 


(3)  By  law  of  the  jurisdiction 
governing  the  fiduciary  relationship. 

(b)  Purchase  of  a  security 
underwritten  by  an  affiliate.  (1)  A 
member  bank,  whether  acting  as 
principal  or  fiduciary,  may  not 
knowingly  purchase  or  otherwise 
acquire,  during  the  existence  of  any 
underwriting  or  selling  syndicate,  any 
security  if  a  principal  underwriter  of 
that  security  is  an  affiliate  of  the 
member  bank. 

(2)  Paragraph  (b)(1)  of  this  section 
does  not  apply  if  the  purchase  or 
acquisition  of  the  security  has  been 
approved,  before  the  security  is  initially 
offered  for  sale  to  the  public,  by  a 
majority  of  the  directors  of  the  member 
bank  based  on  a  determination  that  the 
purchase  is  a  sound  investment  for  the 
member  bank,  or  for  the  person  on 
whose  behalf  the  member  bank  is  acting 
as  fiduciary,  as  the  case  may  be, 
irrespective  of  the  fact  that  an  affiliate 
of  the  member  bank  is  a  principal 
underwriter  of  the  security. 

(3)  The  approval  requirement  of 
paragraph  (b)(2)  of  this  section  may  be 
met  if: 

(i)  A  majority  of  the  directors  of  the 
member  bank  approves  standards  for  the 
member  bank's  acquisitions  of  securities 
described  in  paragraph  (b)(1)  of  this 
section,  based  on  the  determination  set 
forth  in  paragraph  (b)(2)  of  this  section; 

(ii)  Each  acquisition  described  in 
paragraph  (b)(1)  of  this  section  meets 
the  standards:  and 

(iii)  A  majority  of  the  directors  of  the 
member  bank  periodically  reviews 
acquisitions  described  in  paragraph 
(b)(1)  of  this  section  to  ensure  that  they 
meet  the  standards  and  periodically 
reviews  the  standards  to  ensure  that 
they  continue  to  meet  the  criterion  set 
forth  in  paragraph  (b)(2)  of  this  section. 

(4)  A  U.S.  branch,  agency,  or 
commercial  lending  company  of  a 
foreign  bank  may  comply  with 
paragraphs  (b)(2)  and  Cb)(3)  of  this 
section  by  obtaining  the  approvals  and 
reviews  required  by  paragraphs  (b)(2) 
and  (b)(3)  from  either: 

(i)  A  majority  of  the  directors  of  the 
foreign  bank:  or 

(ii)  A  majority  of  the  senior  executive 
officers  of  Uie  foreign  bank. 

(c)  Special  definitions.  For  purposes 
of  this  section: 

(1)  "Principal  underwriter"  means  any 
underwriter  who,  in  connection  with  a 
primary  distribution  of  securities: 

(i)  Is  in  privity  of  contract  with  the 
issuer  or  an  affiliated  person  of  the 
issuer; 

(ii)  Acting  alone  or  in  concert  with 
one  or  more  other  persons,  initiates  or 
directs  the  formation  of  an  underwriting 
syndicate;  or 
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(iii)  Is  allowed  a  rate  of  gross 
commission,  spread,  or  other  profit 
greater  than  the  rate  allowed  another 
underwriter  participating  in  the 
distribution. 

(2)  "Security"  has  the  same  meaning 
as  in  section  3(a)(10)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C. 
78c(a)(10)). 

f  223.54    What  advertisements  and 
statements  are  prohibited  by  section  238? 

(a)  In  general.  A  member  bank  and  its 
affiliates  may  not  publish  any 
advertisement  or  enter  into  any 
agreement  stating  or  suggesting  that  the 
member  bank  will  in  any  way  be 
responsible  for  the  obligations  of  its 
affiliates. 

(b)  Guarantees,  acceptances,  letters  of 
credit,  and  cross-affiliate  netting 
arrangements  subject  to  section  23A. 
Paragraph  (a)  of  this  section  does  not 
prohibit  a  member  bank  frtim: 

(1)  Issuing  a  guarantee,  acceptance,  or 
letter  of  credit  on  behalf  of  an  affiliate, 
confirming  a  letter  of  credit  issued  by  an 
affiliate,  or  entering  into  a  cross-affiliate 
netting  arrangement,  to  the  extent  such 
transaction  satisfies  the  quantitative 
limits  of  §§223.11  and  223.12  and  the 
collateral  requirements  of  §  223.14,  and 
is  otherwise  permitted  luider  this 
regulation;  or 

(2)  Making  reference  to  such  a 
guarantee,  acceptance,  letter  of  credit,  or 
cross-affiliate  netting  arrangement  if 
otherwise  required  by  law. 

f223.5S  What  are  the  standards  under 
which  the  Board  may  grant  exemptions 
from  tlie  requirements  of  section  23B? 

The  Board  may  prescribe  regulations 
to  exempt  transactions  or  relationships 
frtjm  the  requirements  of  section  23B 
and  subpart  F  of  this  part  if  it  finds  such 
exemptions  to  be  in  the  public  interest 
and  consistent  with  the  purposes  of 
section  23B. 

Subpart  G— Application  of  Sections 
23A  and  238  to  U.S.  Branches  and 
Agendas  of  Foreign  Banks 

1223.61     How  do  sections  23A  and  238 
apply  to  U.S.  branches  and  agencies  of 
foreign  banlcs? 

(a)  Applicability  of  sections  23 A  and 
2 SB  to  foreign  banks  engaged  in 
underwriting  insurance,  underwriting  or 
dealing  in  securities,  merchant  banking, 
or  insurance  company  investment  in  the 
United  States.  Except  as  provided  in 
this  subpart,  sections  23A  and  23B  of 
the  Federal  Reserve  Act  and  the 
provisions  of  this  regulation  apply  to 
each  U.S.  branch,  agency,  or  conunercial 
lending  company  of  a  foreign  bank  in 
the  same  manner  and  to  the  same  extent 


as  if  the  branch,  agency,  or  commercial 
lending  company  were  a  member  bank. 

(b)  Affiliate  defined.  For  purposes  of 
this  subpart,  any  company  that  would 
be  an  affiliate  of  a  U.S.  branch,  agency, 
or  commercial  lending  company  of  a 
foreign  bank  if  such  branch,  agency,  or 
commercial  lending  company  were  a 
member  bank  is  an  affiliate  of  the 
branch,  agency,  or  commercial  lending 
company  if  the  company  also  is: 

(1)  Directly  engaged  in  the  United 
States  in  any  of  the  following  activities: 

(i)  Insurance  underwriting  pursuant  to 
section  4(k)(4)(B)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(k)(4)(B)): 

(ii)  Securities  underwriting,  dealing, 
or  market  making  pursuant  to  section 
4(k)(4)(E)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(k)(4)(E)); 

(iii)  Merchant  banking  activities 
pursuant  to  section  4(k)(4)(H)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(k)(4)(H))  (but  only  to  the  extent 
that  the  proceeds  of  the  transaction  are 
used  for  the  purpose  of  funding  the 
affiliate's  merchant  banking  activities); 

(iv)  Insurance  company  investment 
activities  piirsuant  to  section  4(k)(4)(I) 
of  the  Baid^  Holding  Company  Act  (12 
U.S.C.  1843(k)(4)(I));  or 

(v)  Any  other  activity  designated  by 
the  Board; 

(2)  A  portfolio  comp>any  (as  defined  in 
the  merchant  banking  subpart  of 
Regulation  Y  (12  CFR  225.177(c))) 
controlled  by  the  foreign  bank  or  an 
affiliate  of  the  foreign  bank  or  a 
company  that  would  be  an  affiliate  of 
the  branch,  agency,  or  commercial 
lending  company  of  the  foreign  bank 
under  paragraph  (a)(9)  of  §  223.2  if  such 
branch,  agency,  or  commercial  lending 
company  were  a  member  bank;  or 

(3)  A  subsidiary  of  an  affiliate 
described  in  paragraph  (b)(1)  or  (2)  of 
this  section. 

(c)  Capital  stock  and  surplus.  For 
purposes  of  this  subpart,  the  "capital 
stock  and  surplus"  of  a  U.S.  branch, 
agency,  or  commercial  lending  company 
of  a  foreign  bank  will  be  determined  by 
reference  to  the  capital  of  the  foreign 
bank  as  calculated  imder  its  home 
country  capital  standards. 

Subpart  H— Miscellaneous 
interpretations 

i  223.71    How  do  sections  23A  and  238 
apply  to  transactiofts  in  which  a  member 
bank  purdiases  from  one  affiliate  an  asset 
relating  to  another  affifiate? 

(a)  In  general.  In  some  situations  in 
which  a  member  bank  purchases  an 
asset  from  an  affiliate,  the  asset 
purchase  qualifies  for  an  exemption 
imder  this  regulation,  but  the  miember 
bank's  resulting  ownership  of  the 


purchased  asset  also  represents  a 
covered  transaction  (which  may  or  may 
not  qualify  for  an  exemption  under  this 
part).  In  these  situations,  the  transaction 
engaged  in  by  the  member  bank  would 
qualify  as  two  different  types  of  covered 
transaction.  Although  an  asset  purchase 
exemption  may  suffice  to  exempt  the 
member  bank's  asset  purchase  from  the 
first  affiliate,  the  asset  purchase 
exempition  does  not  exempt  the  member 
bank's  resulting  covered  transaction 
with  the  second  affiliate.  The 
exemptions  subject  to  this  interpretation 
include  §§  223.31(e).  223.41(a)  through 
(d),  and  223.42(e),  (f).  (i).  (j),  (k).  and 
(m). 

(b)  Examples.  (1)  The  (d)(6) 
exemption.  A  member  bank  purchases 
&t>m  Affiliate  A  securities  issued  by 
Affiliate  B  in  a  piuchase  that  qualifies 
for  the  (d)(6)  exemption  in  section  2  3 A. 
The  member  bank's  asset  piuchase  bom 
Affiliate  A  would  be  an  exempt  covered 
transaction  imder  §  223.42(e);  but  the 
member  bank  also  would  have  acquired 
an  investment  in  securities  issued  by 
Affiliate  B,  which  would  be  a  covered 
transaction  between  the  member  bank 
and  Affiliate  B  under  §  223.3(h)(2)  that 
does  not  qualify  for  the  (d)(6) 
exemption.  The  (d)(6)  exemption,  by  its 
terms,  only  exempts  asset  purchases  by 
a  member  bank  from  an  affiUate;  hence, 
the  (d)(6)  exemption  cannot  exempt  a 
member  bank's  investment  in  securities 
issued  by  an  affiliate  (even  if  the 
securities  would  qualify  for  the  (d)(6) 
exemption). 

(2)  Tije  sister-bank  exemption.  A 
member  bank  purchases  frtim  Sister- 
Bank  Affiliate  A  a  loan  to  Affiliate  B  in 
a  purchase  that  qualifies  for  the  sister- 
bank  exemption  in  section  2  3 A.  The 
member  bank's  asset  purchase  from 
Sister-Bank  Affiliate  A  would  be  an 
exempt  covered  transaction  imder 
§  223.41(b);  but  the  member  bank  also 
would  have  acquired  an  extension  of 
credit  to  Affiliate  B,  which  would  be  a 
covered  transaction  between  the 
member  bank  and  Affiliate  B  under 
§  223.3(h)(1)  that  does  not  qualify  for 
the  sister-bank  exemption.  The  sister- 
bank  exemption,  by  its  terms,  only 
exempts  transactions  by  a  member  bank 
with  a  sister-bank  affiliate:  hence,  the 
sister-bank  exemption  cannot  exempt  a 
member  bank's  extension  of  credit  to  an 
affiliate  that  is  not  a  sister  bank  (even 
if  the  extension  of  credit  was  purchased 
frt)m  a  sister  bank). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  27,  2002. 
Jemiifer  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  02-30634  Filed  12-11-02;  8.45  am) 
BttjjNG  coca  asio-oi-p 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  223 

[Regulation  W;  Dockat  No.  R-1135] 

Transactlona  Between  MemlMr  Banka 
and  Thair  Affliiatea 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  proposes  to 
amend  an  exemption  in  Regulation  W 
that  permits  a  member  bank  to  exclude 
the  purchase  of  an  extension  of  credit 
from  an  affiliate  from  the  quantitative 
limits  imposed  by  section  23A  of  the 
Federal  Reserve  Act  if  certain  criteria 
are  met.  The  proposed  amendment 
would  limit  a  member  bank's  ability  to 
buy  an  extension  of  credit  from  an 
affiliate  under  the  exemption  to  100 
percent  of  the  capital  stock  and  surplus 
of  the  member  bank. 
DATES:  Submit  comments  on  or  before 
January  13,  2003. 

AOORESSES:  Comments  should  refer  to 
docket  number  R-1135  and  should  be 
sent  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  2Dth  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551  or  mailed  electronically  to 
regs.  commen  ts@federalreserve.gov. 
Conunents  addressed  to  Ms.  Johnson 
also  may  be  delivered  between  8:45  a.m. 
and  5:15  p.m.  to  the  Board's  mail 
facility  in  the  west  courtyard  of  the 
Eccles  Building,  located  on  21st  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Members  of  the  public  may 
inspect  comments  in  accordance  with 
the  Board's  Rules  Regarding  the 
Availability  of  Information  (12  CFR  part 
261)  in  Room  MP-500  of  the  Martin 
Building  on  weekdays  between  9  a.m. 
and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  G.  Nardolilli,  Senior  Counsel 
(202/452-3289),  or  Mark  E.  Van  Der 
Weide,  Counsel  (202/452-2263),  Legal 
Division;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  202/263-4869. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  23A  is  designed  to  protect 
banks  from  misuse  in  financial 
transactions  with  their  affiliates.  Section 
23 A  attempts  to  accomplish  this  goal  by 
imposing  safeguards  on  all  "covered 
transactions"  between  a  bank  and  its 
affiliates;  this  includes  limiting  all 
covered  transactions  by  a  bank  with  any 
single  affiliate  to  no  more  than  10 


percent  of  the  bank's  capital  stock  and 
surplus,  and  linuting  a  bank's  covered 
transactions  with  all  affiliates  to  20 
percent  of  the  bank's  capital  stock  and 
surplus. 

In  1974,  the  Board  issued  a  formal 
interpretation  that  exempted  &t>m 
section  23A  a  bank's  piut:hase,  on  a 
nonrecourse  basis,  of  a  mortgage  note  or 
participation  therein  frt)m  a  mortgage 
banking  affiliate,  provided  that  the 
bank's  conunitment  to  purchase  was  (i) 
obtained  by  the  affiUate  within  the 
context  of  each  proposed  loan,  (ii) 
obtained  prior  to  the  affiliate's 
commitment  to  make  each  loan,  and  (iii) 
based  upon  the  bank's  independent 
evaluation  of  the  creditworthiness  of 
each  mortgagor  (the  "Purchase 
Exemption").'  Although  this 
interpretation  did  not  impose  a  strict 
doHar  limit  on  the  amount  of  an 
affiliate's  mortgage  loans  that  a  bank 
could  purchase  under  the  exemption, 
the  interpretation  cautioned  that  the 
purpose  of  the  exemption  was  to  allow 
a  bank  to  take  advantage  of  an 
investment  opportunity  and  not  to 
provide  all  the  working  capital  needed 
by  an  affiliate. 

By  1995,  some  "bank  holding 
companies  were  using  the  Piut:hase 
Exemption  extensively  to  fund  their 
nonbank  lending  affiliates.  In  those 
cases,  banks  were  providing  all  or 
nearly  all  of  such  affiliates'  funding.  In 
response,  staff  indicated  in  an 
interpretive  letter  that  the  Piuchase 
Exemption  was  not  available  if  the 
dollar  amount  of  the  bank's  loan 
purchases  from  the  affiliate  represented 
more  than  50  percent  of  the  total  dollar 
amount  of  loans  originated  by  the 
affiliate.  Staff  reasoned  that,  in  these 
circumstances,  the  asset  purchases  look 
less  like  the  bank  taking  advantage  of  an 
investment  opportunity  brought  to  it  by 
the  affiliate  and  more  like  the  bank 
providing  an  ongoing  funding 
mechanism  for  the  affiliate.  Sta£f 
intended  that  this  restriction  would 
require  the  affiliate  to  have  alternative 
funding  sources  and  would  reduce  the 
pressure  on  the  bank  to  purchase  the 
affiliate's  extensions  of  credit. 

In  2001 ,  the  Board  reviewed  a 
proposal  where  a  leasing  company 
proposed  to  charter  a  bank  for  the 
primary  purpose  of  purchasing  loans  or 
leases  from  the  leasing  company.^  The 
Board  was  concerned  that,  under  the 
proposal,  the  new  bank's  credit 
underwriting  process  could  be 
compromised  as  result  of  the  complete 


■  This  exemption  was  codified  al  12  CFR  2S0.2S0 
(2002). 

'  Amplicon  Inc..  87  Federal  Reserve  Bulletin  421 
(2001). 


dependence  of  the  bank  on  the  affiliate 
for  asset  growth.  The  Board  conditioned 
its  approval  of  the  proposal  on  the  bank 
limiting  its  purchases  of  leases  or  loans 
from  an  affiliate  to  no  more  than  50 
percent  of  the  bank's  credit  portfolio. 

Concurrently  with  the  issuance  of  this 
proposed  rule,  the  Board  is  adopting 
fin^  Regulation  W,  which  incorporates 
the  Purchase  Exemption  at  12  CFR 
223.42(k)  and  formally  expands  the 
exemption  to  cover  the  purchase  of  any 
of  typie  of  extension  of  credit  frtim  an 
affiliate. 

The  Purchase  Exemption  in 
Regulation  W  also  retains  the  limitation 
previously  imposed  by  staff  that 
prevents  a  bank  from  using  the  Purchase 
Exemption  to  purchase  more  than  50 
percent  of  the  loans  originated  by  any 
affiliate.  When  the  Board  proposed 
Regulation  W,  the  preamble  of  the 
regulation  asked  for  comment  on 
whether  the  rule  should  include  a 
quantitative  condition  to  the  Purchase 
Exemption  based  on  the  size  of  the 
purchasing  bank.^  The  Board,  however, 
did  not  propose  a  specific  bank-based 
limit  at  that  time.  Eleven  commenters 
objected  to  such  a  condition  and  argued 
that  case-by-case  review  is  a  better 
approach  to  handling  situations  where 
loans  piuchased  from  an  affiliate 
represent  a  large  portion  of  a  bank's 
assets.  These  commenters  believed  that 
the  remaining  conditions  of  the 
Purchase  Exemption  should  suffice  to 
prevent  abuse  of  the  bank.  One 
conunenter,  on  the  other  hand, 
recommended  that  the  rule  include  a  50 
percent  limit  based  on  the  assets  of  the 
bank. 

In  light  of  the  comments  and  the  foct 
that  the  Board  did  not  set  forth  a 
specific  limit  based  on  the  bank's  size 
in  proposed  Regulation  W,  the  Board 
now  proposes  to  amend  Regulation  W  to 
impose  a  limitation  on  the  Purchase 
Exemption  based  on  the  capital  stock 
and  surplus  of  the  bank.  Specifically, 
the  Board  is  requesting  comment  on  a 
condition  that  would  limit  the  amount 
of  extensions  of  credit  that  a  bank  could 
purchase  from  an  affiliate  under  the 
Purchase  Exemption  to  100  percent  of 
the  bank's  capital  stock  and  surplus.  All 
other  restrictions  imposed  by  the 
Purchase  Exemption  would  still  apply. 
Although  those  restrictions  include  a 
requirement  that  the  bank  conduct  an 
independent  credit  review  prior  to 
purchasing  assets  under  the  Purchase 
Exemption,  sections  23A  and  23B  were 
enacted  in  recognition  that  the  bank 
might  relax  its  independent  judgment 
when  making  credit  decisions  involving 
an  affiliate.  The  Board  believes  that  the 


>e6  FR  24186.  24199-00.  May  11.  2001. 
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100  percent  limit  will  guard  against  a 
bank  acquiring  an  excessive 
concentration  of  assets  under  the 
Purchase  Exemption,  but  still  will 
provide  the  hank  with  the  flexibility  to 
purchase  assets  from  an  affiUate,  within 
prudential  limitations,  in  an  amoimt 
well  in  excess  of  the  statute's  10  and  20 
percent  quantitative  limits. 

Regulatory  Flexibility  Act 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a))  the  Board  must  publish  an  initial 
regulatory  flexibility  analysis  with  this 
proposed  regulation.  As  discussed 
above,  the  purpose  of  the  rule  is  to  limit 
the  concentration  of  assets  held  by  a 
bank  that  are  originated  by  an  affiliate 
and  to  reduce  pressure  on  the  bank  to 
make  inappropriate  credit  decisions. 
The  Board  does  not  collect  data  on  the 
number  of  institutions  that  take 
advantage  of  the  ciirrent  exemption. 
There  are  approximately  3,300  banks 
below  $100  million  in  assets,  but  the 
Board  does  not  believe  that  a  significant 
number  of  these  institutions  engage  in 
Purchase  Exemption  transactions 
because  most  banks  of  that  size  do  not 
have  affiliates  engaged  in  credit- 
extending  activities.  The  requirements 
of  the  proposed  rule  would  be  the  same 
for  all  depository  institutions  regardless 
of  their  size.  The  Board  knows  of  no 


other  regiilations  that  overlap,  conflict 
with,  or  duplicate  the  proposed  rule. 
The  Board  solicits  comment  on  the 
likely  impact  the  proposed  rule  would 
have  on  depository  institutions, 
including  small  depository  institutions. 
The  proposed  rule  contains  no  reporting 
requirement. 

Paperwork  Redaction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  appendix  A.l),  the  Board 
has  reviewed  the  proposed  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
The  proposed  rule  contains  no  new 
collections  of  information  and  proposes 
no  substantive  changes  to  existing 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  12  CFR  Part  223 

Banks,  Banking,  Affiliates,  Federal 
Reserve  System. 

For  the  reasons  stated  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  223  as  set  forth  below: 

PART  223— TRANSACTIONS 
BETWEEN  MEMBER  BANKS  AND 
THEIR  AFnUATES  (REGULATION  W) 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 


Authority:.12  U.S.C.  371c(b)(l)(E). 
(b)(2)(A),  and  (f).  371c-l(e),  1828(j),  and 
1468(a). 

2.  Section  223.42  would  be  amended 
by  adding  a  new  paragraph  (k)(6)  to  read 
as  follows: 

§  223.42    What  covered  transactions  are 
exempt  from  the  quantttative  limits, 
collateral  requirements,  and  low-quality 
asset  prohibition? 

***** 

(k)  Purchasing  an  extension  of  credit 
from  an  affiliate.  *  *  * 

(6)  The  dollar  amoimt  of  the  extension 
of  credit,  when  aggregated  with  the 
dollar  amount  of  all  other  extensions  of 
credit  purchased  by  the  member  bank 
itom  affiliates  under  this  exemption  and 
currently  owned  by  the  member  bank, 
does  not  represent  more  than  100 
percent  (or  such  lower  percent  as  is 
imposed  by  the  member  bank's 
appropriate  Federal  banking  agency)  of 
the  capital  stock  and  surplus  of  the 
member  bank. 

By  order  of  the  Board  of  Coveraors  of  the 
Federal  Reserve  System,  November  27,  2002. 
Jennifer  |.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-30635  Filed  12-11-02;  8:45  ami 
BMJJNQ  COOC  6210-01-P 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  250 

pNiscellaneous  Interpretations] 

Transactions  Between  Member  Banks 
and  Their  Affiliates 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKM:  Final  rule. 

summary:  Sections  23A  and  23B  of  the 
Federal  Reserve  Act  restrict  the  ability 
of  a  member  bank  to  engage  in  certain 
tninsactions  with  an  affiliate.  Since  its 
initial  passage  in  1933,  the  Board  and  its 
staff  have  issued  numerous  formal  and 
informal  interpretations  of  section  23A. 
On  October  31,  2002,  the  Board  adopted 
a  new  Regulation  W,  which  implements 
sections  23A  and  23B  and  incorporates 
most  of  these  interpretations. 
Accordingly,  the  Board  is  rescinding 
most  of  its  formal  interpretations  of 
section  23A  and  removing  these 
interpretations,  as  well  as  most  staff 
opinions  relating  to  section  23A,  from 
the  Federal  Reserve  Regulatory  Service. 
With  the  adoption  of  Regulation  W, 
most  of  the  Board's  previous  section 
23A  interpretations  are  outdated  or 
unnecessary,  and  the  Board  believes 
that  reliance  on  the  new  Regulation  W 
will  eliminate  confusion  and  simplify 
compliance  with  sections  23A  and  23B. 
EFFECTIVE  DATE:  April  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  G.  Nardolilli,  Senior  Counsel 


(202/452-3289),  or  Mark  E.  Van  Der 
Weide,  Counsel  (202/452-2263J,  Legal 
Division;  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  Sections 
23A  and  23B  of  the  Federal  Reserve  Act 
are  two  of  the  most  important  statutory 
protections  against  a  bank  suffering 
losses  because  of  its  transactions  with 
affiliates  and,  correspondingly,  are  two 
of  the  most  effective  means  of  limiting 
the  ability  of  a  bank  to  transfer  to  its 
affiliates  the  subsidy  arising  from  the 
bank's  access  to  the  Federal  safety  net. 
Although  sections  23A  and  23B  each 
explicitly  grant  the  Board  broad 
authority  to  issue  regulations  to 
administer  these  sections,'  the  Board 
never  issued  a  regulation  fully 
implementing  either  section.  Instead, 
banks  seeking  guidance  on  how  to 
comply  with  sections  23A  and  23B  have 
relied  on  a  series  of  Board 
interpretations  and  informal  staff 
guidance.  Some  of  these  Board 
interpretations  are  codified  in  part  250 
of  title  1 2  of  the  Code  of  Federal 
Regulations.  Many  of  the  staff 
interpretations  are  publicly  available, 
and  the  summaries  of  the  interpretations 
can  be  found  in  the  Board's  loose-leaf 
service,  the  Federal  Reserve  Regulatory 
Service. 

On  October  31.  2002.  the  Board 
adopted  Regulation  W,  which 
comprehensively  implements  sections 
23A  and  23B.  In  order  to  avoid 


confusion  and  simplify  compliance  with 
sections  23A  and  23B,  the  Board  is 
deleting  the  section  23A  interpretations 
that  are  codified  in  part  250  of  title  12 
of  the  Code  of  Federal  Regulations.  In 
addition,  the  Board  is  deleting  most  of 
the  siunmaries  of  staff  interpretations  of 
section  23A  that  are  published  in  the 
Federal  Reserve  Regulatory  Service. 

Below  is  a  chart  of  the  interpretations 
of  sections  23A  and  23B  found  in  the 
Federal  Reserve  Regulatory  Service 
along  with  an  indication  of  whether 
each  summary  will  be  retained  in  the 
Federal  Reserve  Regulatory  Service  or 
removed.  For  those  summaries  that  will 
be  removed,  the  chart  identifies  the 
provision  of  Regulation  W  or  an 
appropriate  statute  that  renders  the 
summary  unnecessary  or  inconsistent 
with  current  law.  The  Board  believes 
that  a  few  existing  interpretations  of 
section  23A  would  provide  helpful 
guidance  to  banking  organizations,  but 
are  too  fact-specific  to  include  in 
Regulation  W;  the  summaries  of  these 
interpretations  will  remain  in  the 
Federal  Reserve  Regulatory  Service.  All 
new  Board  interpretations  of  sections 
23A  and  23B  will  be  codified  under  part 
223  instead  of  the  Miscellaneous 
Interpretations  found  in  part  250,  and 
will  be  available  on  the  Board's  public 
Web  site,  http://www.federalreseive.gov. 
Persons  desiring  older  written 
interpretations  will  be  able  to  obtain 
them  by  filing  a  request  pursuant  to  the 
Freedom  of  Information  Act. 


Deletions  From  the  Federal  Reserve  Regulatory  Service 

[Board  Interpretations] 


FRRS  No. 


3-1118.  12  CFR  250.242  

3-1120,  1934  Fed.  Res.  Bull.  391  . 

3-1121.  1935  Fed.  Res.  Bull.  395  .. 
3-1125.  1936  Fed.  Res  Bull  324 

3-1126,  S-285,  10/24/41  

3-1127,  12  CFR  250  240  

3-1128.  12  CFR  250.241   

3-1128.1.  12  CFR  250.245  

3-1128.2,  12  CFR  250  246  

3-1130,  1934  Fed.  Res  Bull.  391 
3-1131.  1951  Fed  Res.  Bull.  960  . 

3-1132.  12CFR250.160<b)  

3-1133,  12  CFR  250.250  

3-1135,  1933  Fed  Res  Bull.  501 
3-1136.  1934  Fed.  Res.  Bull.  391  . 

3-1137.  12  CFR  250.247  


Subject 

Definition  of  Capital  Stock  and  Surplus 

Collateral— Paper  Eligible  for  Rediscount  or  Purctiase  by  Federal  Re- 
serve Banks 

Collateral— Stock  

Exemptions— Indebtedness  for  Unpaid  Balances  Due  on  Purctiased 
Assets 

Exemptions — Relationships  Arising  Out  of  Bona  Fide  Debt  Previously 
Contracted 

Exemptions — Loan  to  Bank  Operations  Subsidiary  

Exemptions— Transactions  Sut)ject  to  Fteview  Under  ttie  Bank  Merger 
Act. 

Exemptions — Loans  and  Extensions  of  Credit  by  Memtwr  Bank  to 
Third  Party. 

Exemptions — Purchase  of  Security  by  Insured  Depository  Institution 
from  an  Affiliate 

Extension  of  Credit — Loan  on  Note  Beanng  Endorsement  by  Affiliate 

Extension  of  Credit — Purctiase  of  Affiliate's  Notes  

Extension  of  Credit — Federal  Funds  Transacfion  

Extension  of  Credit — Purcfiase  of  Mortgage  Note  or  Participation 
from  Nont}ank  Affiliates 

Loans  &  Investments  Made  Before  June  16,  1933 

Limitations  on  Amount — Loans  Secured  by  Paper  Eligible  for  Redis- 
count by  Federal  Reserve  Bank. 

Market  Terms  Requirement — Derivatives  » 


12  CFR  reference 


§  223.3(d) 
§223. 14(b)(1). 

§223.14(b)(1)(iv). 

No  exemption  available. 

§  223.2(b)(5). 

§§223.2(b)&(2). 
§223.420). 

§223.16(c)(3). 

§223.42(0. 

Retained. 
§223.3(0)(4). 
§223.3(0). 
§223.42(k). 

See  Preamble  For  Grandfattiering. 
§223 14(b)(1)(C). 

§223.33. 


■  12  U.S.C.  371df).  371c-l(e). 


Federal  Register /Vol.  67,  No.  239 /Thursday.  December  12,  2002 /Rules  and  Regulations        76621 


DELETIONS  FROM  THE  FEDERAL  RESERVE  REGULATORY  SERVICE— Continued 

[Board  Interpretations] 


FRRS  No. 


3-1137.1.  12  CFR  250.248 


3-1140 

3-1141 
3-1142 

3-1143 

.3-1144 

3-1145 


3-1146  ... 
3-1146.1 

3-1146.2 
3-1146.3 
3-1146.4 


3-1146.5  . 
3-1146.6  . 
3-1146.61 
3-1146.7  . 
3-1150  .... 
3-1151   .... 
3-t152  .... 
3-1152.1   . 
3-1152.2  . 
3-1155  .... 
3-1156  .... 
3-1157  .... 
3-1158  .... 
3-1160  .... 
3-1161   .... 
3-1162  .... 
3-1163  .... 
3-1164  .... 
3-1164.1 
3-1164.2 
3-1164.3  . 
3-1167  ... 
3-1167.1 
3-1167.2 
3-1167.3 
3-1167.4 
3-1167.5 
3-1170  ... 


3-1171   ... 
3-1172  ... 
3-1173  ... 
3-1174  ... 
3-1175  ... 
3-1176  ... 
3-1177  ... 
3-1177.1 
3-1177.2 
3-1177.3 
3-1177.4 


3-1180 
3-1181 
3-1182 
3-1183 
3-1184 

3-1185 
3-1186 
3-1187 
3-1188 


Subject 


12  CFR  reference 


Market  Terms  Requirement— Intraday  Extensions  of  Credit  by  In- 
sured Depository  Institutions  to  Their  Affiliates. 

Affiliates  to  Whk:h  Applkable— Cotrustee  or  Coexecutor  of  Corpora- 
tk>n. 

Affiliates  to  Which  Applicable  

Affiliates  to  Which  Applicable— Small  Business  Subsidiary  of  Bank 
Holding  Company. 

Affiliate  to  Which  ApplicaWe-^oinf  Venture  in  Whteh  Subsidiary  Has 
50%  Interest. 

Affiliates  to  Whwti  Applk»ble— CorporatkHi  with  Stock  Held  as  Collat- 
eral. 

Affiliates  to  Whteh  Applteable— Corporatton  Owned  by  Affiliate  Edge 
Corporation. 

Affiliates  to  Which  Applicable— Trust  

Affiliates  to  Which  Applicable— Foreign  Affiliate  of  Domestk:  Bank 
Holding  Company. 

Affiliates  to  Whrch  Applicable— Less  Than  25  Percent  Control  

Affiliates  to  Whkih  Applicable— Agricultural  Credit  Corporation 

Affiliates  to  Whfch  Applicable— Bank  Subsidiaries  of  Bank  Holding  j 
Company. 

Affiliates  to  Which  Applicable— Purchaser  of  Subsidiary  Banks 

Affiliates  to  Which  Appltoable— Common  Shareholders  

Affiliates  to  Which  Applkable— Partnership  &  Associatk>n  

Affiliates  to  Which  Applicable— Foreign  Exchange  Fund 

Bank — Savings  Loan  

Bank— Bank  Whose  Deposits  Are  Insured  by  the  FDIC 

Bank — Foreign  Bank • 

Bank— Domestk:  Branch  of  a  Foreign  Bank  

Bank— National  Bank  Subsidiary 

Collateral— Automobile  Rentdl  Contracts 

Collateral — Stock  .: 

Collateral— "Secured  by" 

Collateral— Stock  in  Wholly  Owned  Subskliary 

Collateral — FHA  Mortgages 

Collateral — U.S.  Government  Securities ^ 

Collateral— Stock  ValuatkHi 

Collateral— Stock  Valuation 

Collateral— Stock  Valuafion  

Collateral — Stock  of  a  Subsidiary  Bank  

Collateral— Real  Estate  

Collateral — Mortgage  Servicing  Rights 

Covered  Transactions— Purchase  of  Affiliate's  Securities 

Covered  Transactions — Purchase  of  Assets 

Covered  Transacttons — Purchase  of  Assets 

Covered  Transactions— Acceptance  of  Securities ., 

Covered  Transactions — Issuance  of  Guarantee  

Covered  Transactkjns — Purchase  of  Leases 

Exemptkjns— Indebtedness  for  Unpaid  Balances  Due  on  Purchased 

Assets. 

Exemptkjns— Corporation  Holding  Premises  of  Bank      

ExemptkMis — Investment  in  Agricultural  Credit  Corporation  

ExemptkHis— Sale  of  Assets  on  Credit  - 

Exemptions — Trust  

Exemptkjns — Loans  to  Subskliary  Bank  Premises 

Exemptions — Corporation  Holding  Premises  of  Bank 

Exemptions — Bank  Operations  Subsidiary 

Exemptwns— Bank  Controlled  by  Same  Company 

Exemptkxis — Bank  Premises  Subsidiary  

ExemptkKis— Privately  Issued  Collateralized  Mortgage  Obligations  .... 
Exemptions— Bank  Controlled  by  Same  Company  That  Is  Not  Bank 

Holding  Company. 

Extension  of  Credit— Nonrecourse  Acquisition  of  Promissory  Note  

Extension  of  Credit— Transaction  with  Bank  HoWing  Company 

Extension  of  Credit— Guaranteed  Debt  of  Holding  Company 

Extension  of  Credit— Participation  in  Assets  Pool  

Extenskxi  of  Credit— Purchase  of  Mortgage  Note  or  Participatton 

from  Nonbank  Affiliate. 

Extenskm  of  Credit— GNMA  Certificate  of  Guarantee  

Extension  of  Credit— PakJ  Letter  of  Credit 

Extension  of  Credit— Equipment  Lease  Agreement 

Extenskm  of  Credit— Partrcipatkjn  in  Mortgage  Loan  Pool 


§223.42(1). 

§  223.2(b). 

Retained. 
§  223.2(a)(2). 

§223.2(b)(1)(iii). 

§223.3(p)(1)(ii). 

§223.3(p)(1)(ii). 

Retained. 
§  223.2(a)(2). 

§  223.2(a)(3). 
§223.2(b)(1)(iii). 
§  223.2(b)(1). 


§223.16. 
Retained. 
Retained. 
Retained. 
12  use 
12  U.S.C 
12  use 


1468. 

18280). 

371c(b)(5)&  §22318. 
12  U.S.C.371c(b)(5)  &  §223.3(k). 
12  U.S.C.  371c(b)(5).     ■ 
§223.14(b)(1)(iv). 
§223.24. 
§223.14. 
§223.14. 
§223.3(y). 
§22314. 
Retained 
Retained. 
Retained. 
§  223.14(c)(2). 
§223.14(b)(l)(iv). 
§223. 14(c)(4). 
§  223.3(h)(2). 
Retained. 
§223.42(k). 
Retained. 
Retained. 

§223.42(k)&  Subpart  F. 
§  223.3(h). 

§  223.2(b)(2). 

§223.2. 

§  223.3(h)(1). 

§223.2. 

§  223.2(b)(2). 

§  223.2(b)(2). 

§  223.2(b)(1). 

§§  223.41(b)  &  223.3(k)  &  (v). 

§  223.2(a)(3)  &  (b)(2). 

Retained. 

§  223.41(b). 

§223.3(o)(4). 

§§223.3(0)4  223.42(h). 

§225.3(0). 

Deleted. 

§223.42(k). 

Retained. 
§223.3(0). 
Retained. 
§223.42(k). 
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Deletions  From  the  Federal  Reserve  Regulatory  Service— Continued 

[Board  Interpretations] 


FRRSNo. 


3-1189  .. 
3-1189.1 

3-1189.2 

3-1195  ... 

3-1196  ... 


3-1197 
3-1198 


3-1199  .... 
3-1199.5  . 
3-1199.51 


Subject 


Extension  of  Credit— Finance  Company  Loan  Participation  

Extension  of  Credit — Transactions  Involving  Funding,  Letters  of  Cred- 
it &  Bankers  Acceptance. 

Extension  of  Credit — Contingency,  Negotiating  or  Accepting  Letters  of 
Credit. 

Limitations  on  Amount— Loans  &  Investments  Made  Before  June  16. 
1933. 

Limitations  on  Amount— Loan  Secured  by  Paper  Eligible  for  Redis- 
count or  Purchase  by  Federal  Reserve  Bank. 

LimitatkKis  on  Anfuxjnt — Capital  Stock 

Limitatkxis  on  Amount— Stockholder  Ownership  &  Capital  Expendi- 
tures. 

Limitatkms  on  Amount — Valuatkxi  of  TransactkKis  

Low-Quality  Asset— Open-End  Credit  Card  Account 

Low-Quality  Assets — f^enewal  of  a  Loan 


12  CFR  reference 


§223.42(k). 

§§  223.3(h)(1)  &  223.3(h)(5). 

§  223.3(h). 

See  Preamble  Grandfathering. 

§223.14(b)(i)(C). 

§  223.3(h)(2). 
§§223.3(h)&  223.7(c) 

§  223.24(b). 
Retained. 
§223. 15(b). 


Regulatory  Flexibility  Act 

In  accordcuice  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)).  the  Board  is  not  required  to 
publish  a  regulatory  flexibility  analysis 
with  this  rulemaking. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553.  the  Board  is 
issuing  this  deletion  of  the  Board  and 
sta^s  existing  section  23 A 
interpretations  as  a  final  rule.  Most  of 
the  interpretations  in  question  are  staff 
opinions,  which  were  not  subject  to 
public  comment  pursuant  to  5  U.S.C. 
553(b)(2)(A).  The  deletion  of  the  Board 
interpretations  from  the  Code  of  Federal 
Regulations  is  part  of  the 
implementation  of  Regulation  W,  which 
the  Board  issued  for  public  notice  and 
comment  on  May  11.  2001.  and  thus 
further  public  comment  on  the  deletions 
is  lumecessary.  A  review  of  the  public 


comments  on  Regulation  W  can  be 
found  in  the  preamble  to  Regulation  W, 
67  FR  (2002). 

Paperwork  Reduction  Act 

The  Board  has  determined  that  the 
removal  of  the  interpretations  from  the 
Code  of  Federal  Regulations  will  not 
involve  a  collection  of  information 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiects  in  12  CFR  part  250 

Federal  Reserve  System. 

For  reasons  set  out  in  the  preamble, 
the  Board  amends  12  CFR  part  250  as 
follows: 

PART  250— MISCELLANEOUS 
INTERPRETATIONS 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  78,  248(i).  371c(f)  and 
371c-l(e). 

§250.160    [Amended] 

2.  In  §  250.160.  remove  paragraph  (b). 

§§  250.240, 250.248  and  S  2S0.250 
[Removed] 

3.  Sections  250.240.  250.241.  250.242, 
250.243,  250.244,  250.245,  250.246, 
250.247,  250.248,  and  250.250  are 
removed. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  27,  2002. 

Jennifer  |.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  02-30636  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91. 119, 121. 125,  and  135 
[Docltet  No.  FAA-9»-4458] 
RIN  2120-AG35 

Prohibition  on  ttte  Transportation  of 
Devices  Designed  as  Chemical  Oxygen 
Generators  as  Cargo  in  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM);  withdrawal. 

summary:  The  FAA  is  withdrawing 
proposed  amendments  regarding  the 
transportation  of  devices  designed  as 
chemical  oxygen  generators,  including 
ones  that  have  been  discharged  and 
ones  that  are  newly  manufactured  but 
not  yet  charged.  Since  the  NPRM  was 
issued,  the  FAA  has  determined  that 
regulations  adopted  by  the  Research  and 
Special  Programs  Administration 
(RSPA)  alleviate  the  FAA's  specific 
concerns  that  gave  rise  to  the  NPRM.  In 
addition,  the  FAA  is  withdrawing  a 
proposed  amendment  to  require  that 
unexpired  chemical  oxygen  generators 
be  placed  in  a  central  location  in  an 
accessible  compartment  and  separated 
from  other  cargo  in  all-cargo  operations. 
This  proposed  amendment  is  being 
withdrawn  because  the  FAA  and  RSPA 
are  evaluating  the  need  for  improved 
packaging  for  chemical  oxygen 
generators,  which  would  be  proposed  in 
ah  NPRM  bv  RSPA  and  would  satisfy 
the  intent  of  the  FAA"s  NPRM. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Catey.  Flight  Standards 
Service.  Air  Transportation  Division. 
AFS-200.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8166. 
SUPPLEMENTARY  INFORMATION: 

Background 

After  the  May  11. 1996  crash  of 
Valujet  Flight  592,  the  National 
Transportation  Safety  Board  (NTSB) 
issued  Recommendation  A-96-29  on 
May  31.  1996.  which  stated  that  the 
Research  and  Special  Programs 
Administration  (RSPA)  should,  "in 
cooperation  with  the  Federal  Aviation 
Administration,  permanently  prohibit 
the  transportation  of  chemical  oxygen 
generators  as  cargo  on  board  any 
passenger  or  cargo  aircraft  when  the 
generators  have  passed  their  expiration 
dates,  and  the  chemical  core  has  not 
been  depleted"  and  "prohibit  the 
transportation  of  oxidizers  and 


oxidizing  materials  *  *  *  in  cargo 
compartments  that  do  not  have  fire  or 
smoke  detection  systems." 

Since  that  recommendation  was 
issued,  both  RSPA  and  FAA  have 
published  several  Bnal  rules  that 
address  the  concerns  raised  by  the 
NTSB.  First.  RSPA  has  prohibited  the 
transportation  of  chemical  oxygen 
generators  as  cargo  on  board  passenger- 
carrying  aircraft  (61  FR  68952;  Dec.  30. 
1996).  Second,  in  1997.  RSPA  adopted 
a  more  specific  shipping  description  for 
chemical  oxygen  generators  to  make  it 
easier  for  air  carriers  to  identify  them 
and  specified  additional  packaging 
requirements  (62  FR  30767.  June  5, 
1997).  RSPA's  Hazardous  Materials 
Regulations  define  a  chemical  oxygen 
generator  as.  "a  device  containing 
chemicals  that  upon  activation  release 
oxygen  as  a  product  of  chemical 
reaction."  In  that  rulemaking,  RSPA  also 
aligned  its  hazardous  materials 
regulations  with  the  provisions  of  the 
International  Civil  Aviation 
Organization's  Technical  Instructions 
on  the  Safe  Transport  of  Dangerous 
Goods.  Finally,  in  1998.  the  FAA  issued 
a  final  rule  that  upgraded  the  fire  safety 
standards  for  Class  D  cargo 
compartments  for  certain  transport- 
category  aircraft  (63  FR  8033;  Feb.  17. 
1998). 

On  August  27.  1998.  the  FAA  issued 
an  NPRM  entitled  "Prohibition  on  the 
Transportation  of  Devices  Designed  as 
Chemical  Oxygen  Generators  as  Cargo  in 
Aircraft"  (63  FR  45912;  Aug.  27.  1998), 
which  was  intended  to  supplement 
RSPA's  rules  and  help  eliminate  human 
error.  That  NPRM  proposed  to  amend  14 
CFR  parts  91,  119.  121,  125,  and  135  to 
ban  the  transportation  of  devices 
designed  to  chemicallv  generate  oxygen. 
In  the  NPRM,  the  FAA  proposed  to 
create  a  definition  for  the  terms 
"devices  designed  as  chemical  oxygen 
generators"  and  "chemical  oxygen 
generator."  The  term  "devices  designed 
as  chemical  oxygen  generators"  would 
have  been  defined  to  include  all 
chemical  oxygen  generators  carried  as 
cargo,  even  those  that  had  been 
discharged,  those  past  their  expiration 
dates  and  newly  manufactured  devices 
designed  as  chemical  oxygen  generators 
but  not  yet  charged  with  chemicals.  The 
NPRM  would  not  have  applied  to 
chemical  oxygen  generators  that  are 
installed  to  meet  aircraft  certification 
requirements  or  other  FAA  regulations. 
The  proposal  also  contained  another 
definition  for  the  term  "chemical 
oxygen  generator"  that  would  have  been 
different  ftom  the  term  used  in  RSPA's 
hazardous  materials  regulations. 

The  FAA's  NPRM  also  would  have 
prohibited  devices  designed  as  chemical 


oxygen  generators  from  being  carried  as 
cargo  on  passenger  carrying  operations. 
The  carriage  of  devices  designed  as 
chemical  oxygen  generators  would  have 
been  permitted  on  aircraft  engaged  in 
all-cargo  operations  only  if  they  were 
located  in  an  accessible  cargo 
compartment  that  was  equipped  with  a 
fire  and  smoke  detection  system,  the 
cargo  was  separated  from  other  cargo, 
and  was  shipped  in  compliance  with 
RSPA's  hazardous  materials  regulations. 

In  1999,  RSPA  addressed  several  of 
the  FAA's  concerns  identified  in  its 
1998  NPRM  by  publishing  a  final  rule 
(64  FR  45388;'Aug.  19.  1999)  that 
prohibited  the  following  on  aircraft: 

•  Chemical  oxidizers  in  inaccessible 
cargo  compartments  without  fire  or 
smoke  detection  and  fire  suppression 
systems; 

•  Personal-use  chemical  oxygen 
generators  on  passenger-carrying 
aircraft;  and 

•  Spent  chemical  oxygen  generators 
on  passenger  and.  cargo  aircraft. 

In  addition  to  the  August  1999  final 
rule,  RSPA  informed  NTSB  by  letter 
(included  in  the  public  docket  for  this 
rulemaking)  that  its  Jime  5,  1997  final 
rule  prohibited  the  transportation  of 
chemical  oxygen  generators  as  cargo  on 
passenger-carrying  aircraft,  regardless  of 
whether  they  have  passed  their 
expiration  dates. 

RSPA's  final  rule  did  not  prohibit  the 
transportation  of  newly  manufactured 
devices  not  yet  charged  for  the 
generation  of  oxygen.  The  FAA's  1998 
NPRM,  on  the  other  hand,  did  contain 
such  a  proposal.  The  FAA,  however,  has 
decided  not  to  adopt  that  prohibition 
because,  as  discussed  below,  it  has 
determined  that  the  proposed 
amendment  is  not  necessary. 

Discussion  of  Comments 

The  FAA  received  14  conmients.  One 
comment  was  fi-om  the  National 
Transportation  Safety  Board,  and  one 
ft^om  a  group  of  individuals  outside  the 
aviation  industry.  Commenters  from  the 
aviation-related  organizations  included 
the  following — 

Regional  Airline  Association  (RAA) 
Air  Transport  Association  (ATA) 
Conference  on  Safe  Transportation  of 

Hazardous  Articles,  Inc..  (COSTHA) 
Air  Line  Pilots  Association, 

International  (ALPA) 
International  Air  Transport  Association 

(LATA) 
British  Airways 

Drager  Aerospace  North  America    , 
Aviosupport,  Inc. 
Teamsters  Airline  Division 
American  Trans  Air,  Inc. 
Boeing 
Independent  Pilots  Association  (IP A) 
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The  comment  from  the  group  of  non- 
industry  individuals  supported  the 
proposal.  Other  commenters,  however, 
either  wanted  the  proposal  withdrawn 
completely  or  tiuned  over  to  RSPA  for 
action,  or  they  objected  to  varioiis 
details  of  the  NPRM.  Several  of  these 
objections  concerned  matters  that  have 
since  been  disposed  of  by  RSPA  in  its 
final  regulation.  Major  points  are 
discussed  below. 

Comment:  ATA,  Aviosupport,  Inc., 
Boeing,  and  RAA  stated  that  newly 
manufactured,  never-been-charged 
containers  are  not  hazardous  materials 
and  therefore  should  not  be  regulated. 
Aviosupport  also  stated  that,  to  their 
knowledge,  manufactiirers  charge 
oxygen  generators  as  part  of  the 
assembly  process  and  do  not  ship  them 
einpty. 

FAA  Response:  After  discussing  the 
issue  with  RSPA,  the  FAA  agrees  that  it 
is  not  necessary  to  regulate  newly 
manufactured,  never-been-charged 
devices.  RSPA  agrees  with  the 
Aviosupport  comment  that  generators 
are  not  shipped  empty  to  be  charged 
elsewhere,  and  the  FAA  did  not  receive 
any  rebuttal  comments  indicating 
otherwise  and  does  not  have  any 
information  to  the  contrary.  Although 
the  FAA's  original  goal  was  to  reduce 
the  risk  of  human  error  in  a  situation  in 
which  charged  generators  were 
improperly  offered  as  never-been-fiUed, 
the  FAA  is  satisfied  that  newly 
manufactured,  never-been-charged 
devices  will  not  be  transported  by 
aircraft.  The  FAA  is  therefore 
withdrawing  the  proposal. 

Comment:  ATA,  RAA,  ALPA, 
American  Trans  Air,  Inc.,  COSTHA,  and 
lATA  wanted  the  NPRM  to  be 
withdrawn  or  referred  to  RSPA  for 
action  because  it  would  overlap  RSPA's 
regulations  and  go  against  the 
provisions  in  Executive  Order  12866 
regarding  duplicative  regulations. 

FAA  Response:  The  FAA  agrees. 
RSPA  addressed  many  of  the  FAA's 
concerns  in  its  August  19, 1999,  final 
rule,  and  the  FAA  has  decided  that  it  is 
not  necessary  to  regulate  newly 
manufactured,  never-been-charged 
devices  (as  discussed  in  the  response 


above).  The  FAA  remains  concerned 
about  the  possibility  that  chemical 
oxygen  generators  could  fuel  a  fire  that 
started  in  a  cargo  compartment. 
However,  FAA  believes  that  this  issue 
can  be  resolved  through  improved 
parjeaging  for  these  devices  and  is 
working  with  RSPA  to  address  this 
concern. 

Comment:  lATA  and  Teamsters  do 
not  believe  that  the  FAA  defined 
"separation"  of  chemical  oxygen 
genwators  from  other  cargo  adequately. 

FAA  Response:  The  FAA  agrees  that 
its  use  of  the  term  "separation"  was  not 
well  defined.  The  FAA's  proposed  use 
of  the  term  "separation"  was  not 
consistent  with  RSPA's  use  of  the  word. 
Given  that  RSPA  already  uses  the  term 
and  specifies  how  to  separate  the 
material,  the  FAA  recognizes  that  its 
separation  proposal  was  confusing.  The 
FAA's  separation  proposal  was  designed 
to  preclude,  as  much  as  possible,  the 
.  placement  of  chemical  oxygen 
generators  (and  devices  designed  as 
chemical  oxygen  generators)  close  to 
other  cargo.  The  proposal  was  intended 
to  prevent  those  devices  from  being 
enveloped  in  a  fire  generated  in  other 
cargo  and,  upon  ignition  of  the  chemical 
reaction  for  producing  oxygen,  feeding 
an  uncontrollable  fire. 

Since  the  NPRM  was  published,  the 
FAA  has  reconsidere<>the  proposed 
amendment.  The  FAA  still  believes  that 
separating  all  chemical  oxygen 
generators,  as  currently  packaged,  from 
potential  sources  of  ignition  is  critical  to 
reducing  the  risk  of  a  catastrophic  fire 
on  an  aircraft.  The  FAA  has  determined, 
however,  that  this  separation  is  not 
necessary  if  chemical  oxygen  generators 
are  placed  in  outer  packaging  that 
satisfies  the  FAA's  testing  criteria  for 
materials  to  meet  flame  penetration 
resistance  and  thermal  protection 
standards.  RSPA  is  currently  working 
with  the  FAA  to  develop  a  proposed 
rule  that  would  require  this  kind  of 
packaging,  so  the  FAA's  proposed  rule 
that  would  reqiiire  separation  is  not 
needed  at  this  time. 

Comment:  ALPA  and  Aviosupport, 
Inc.  point  out  that  in  the  jus  i  ification  of 
the  NPRM.  the  FAA  cited  safety 


concerns  arising  from  improperly 
shipped  chemical  oxygen  generators, 
and  that  better  training  in  hazardous 
materials  recognition  is  the  better 
solution. 

FAA  Response:  The  FAA  recognizes 
that  training  is  an  important  aspect  to 
reducing  the  amoimt  of  improperly 
shipped  hazardous  materials.  The  FAA 
currently  is  developing  a  separate 
NPRM  that  would  improve  training 
standards  for  air  carriers,  repair  stations, 
and  their  contract  employees. 

Comment:  ALPA  points  out  that  the 
FAA  used  a  different  definition  of 
"chemical  oxygen  generator"  than 
RSPA's  definition. 

FAA  Response:  The  FAA  agrees. 
Since  there  is  no  longer  a  need  for  a 
different  definition,  the  FAA  is 
withdrawing  this  proposal. 

Comment:  ALPA  and  Teamsters  state 
that  one  member  of  a  two-person  crew 
on  an  all-cargo  operation  is  not  likely  to 
leave  the  fli^t  deck  to  enter  a  cargo 
compartment  to  put  out  a  fire  alone. 

FAA  Response:  The  FAA  did  not 
intend  to  require  that  members  of  two- 
person  cargo  crews  fight  fires.  Rather, 
the  operator's  procedvires  would 
indicate  whether  fighting  fires  is  within 
the  scope  of  crewmembers'  duties. 

Conclusion 

The  FAA  has  determined  that 
regulatory  action  is  no  longer  necessary 
and,  therefore,  withdraws  the  NPRM 
entitled  "Prohibition  on  the 
Transportation  of  Devices  Designed  as 
Chemical  Oxygen  Generators  as  Cargo  in 
Aircraft"  published  on  August  27, 1998 
(63  FR  45912;  Aug.  27, 1998). 

Withdrawal  of  this  NPRM  does  not 
preclude  the  FAA  from  issuing  another 
notice  on  the  subject  in  the  future  or 
from  committing  to  any  future  action. 

Issued  in  Washington,  DC  on  December  5, 
2002. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  02-31255  Filed  12-11-02;  8:45  am] 
BNJJNO  COM  4«1«^1»-r 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[OMD  Docket  No.  02-339;  FCC  02-299] 

Implementation  of  the  Det)t  Collection 
Improvement  Act  of  1996  and  Adoption 
of  Rules  Governing  Applications  or 
Requests  for  Benefits  by  Delinquent 
Debtors 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  to 
amend  its  rules  to  implement  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA).  The  proposed  amendments 
largely  follow  the  implementing  rules 
promulgated  by  the  Department  of 
Treasury.  The  Commission  also 
proposes  to  adopt  a  rule  whereby 
applications  or  other  requests  for 
benefits  would  be  dismissed  upon 
discovery  that  the  entity  applying  for  or 
seeking  the  beneflt  is  delinquent  in  any 
debt  to  the  Commission,  and  that  entity 
fails  to  resolve  the  delinquency. 
DATES:  Comments  are  due  February  10, 
2003:  reply  comments  are  due  March 
12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  W.  Dorsey,  Special  Assistant  to 
the  Chief  Financial  Officer,  at  1-202- 
418-1993,  or  by  e-mail  at 
<rdorsey@fcc.gov>,  or  Laurence  H. 
Schecker,  Office  of  General  Counsel. 
Administrative  Law  Division,  at  1-202- 
418-1720,  or  by  e-mail  at 
<lschecke@fcc.gov>. 

SUPPLEMENTARY  INFORMATION:  In  this 
document,  the  Commission  proposes  to 
amend  its  rules  governing  the  collection 
of  claims  owed  the  United  States,  47 
CFR  Part  1  Subpart  O,  to  implement  the 
Debt  Collection  Improvement  Act  of 
1996,  Public  Law  104-134.  110  Stat. 
1321,  1358  (1996)  (DCIA).  The 
Commission  also  proposes  to  adopt  a 
rule  withholding  action  on  applications 
and  other  requests  for  beneHts  upon 
discovery  that  the  entity  applying  for  or 
seeking  benehts  is  delinquent  in  its  non- 
tax debts  owed  to  the  Commission,  and 
mandating  dismissal  of  such 
applications  or  requests  if  the 
delinquent  debt  is  not  resolved. 

I.  Debt  Collection  Rules 

The  Commission's  rules  governing 
claims  owed  the  United  States  were 
adopted  in  1988  to  implement  the  Debt 
Collection  Act  of  1982,  Public  Law  97- 
365.  96  Stat.  1749  (1982)  (DCA).  and  the 
Deficit  Reduction  Act,  Public  Law  98- 
369,  98  Stat.  1153  (1984).  The 


Commission's  rules  paralleled  the 
implementing  regulations  issued  in 
1984  by  the  Department  of  Justice  and 
the  General  Accounting  Office  known  as 
the  Federal  Claims  Collection  Standards 
(FCCS).  In  1996,  faced  with  "a  rising 
tide  of  dehnquent  debts."  142  Cong. 
Rec.  H4087  (Apr.  25, 1996}  (remarks  of 
Congressman  Horn),  Congress  enacted 
the  DCIA,  revising  federal  debt 
collection  procedures.  Because  our  debt 
collection  rules  parallel  the  FCCS,  we 
awaited  revision  of  the  FCCS  before 
proposing  to  amend  our  rules.  The 
Departments  of  Justice  and  Treasury 
have  now  issued  final  amendments  to 
the  FCCS.  Federal  Claims  Collection 
Standards.  65  FR  70390,  November  22, 
2000  (FCCS).  codified  at  31  CFR. 
Chapter  IX  and  Parts  900-904. 

Based  on  the  revised  FCCS.  we 
propose  to  amend  our  debt  collection 
rules  presently  found  at  47  CFR  Part  1 
Subpart  O.  Oiir  proposal  also 
incorporates  the  Federal  salary  offset 
procedures,  governed  by  5  U.S.C.  5514 
and  Office  of  Personnel  Management 
(OPM)  regulations.  See  5  CFR  550.1104. 
The  proposed  revisions  to  our  DCIA 
rules  include  numerous  changes  and 
amendments.  Major  changes  contained 
in  our  proposed  revisions  are  discussed 
below.  In  addition,  many  adjustments 
have  been  made  to  take  into  account 
debts  arising  under  our  auction  rules. 
Other  provisions  have  been  redrafted  for 
clarity  but  do  not  substantively  change 
debt  collection  procedures,  and  are  not 
discussed  here. 

The  following  major  changes  to  the 
Commission's  debt  collection  rules  are 
proposed.  The  proposed  rules  reflect  the 
increase  in  the  principal  claim  amount 
from  $20,000  to  SIOO.OOO  or  such 
amount  as  the  Attorney  General  deems 
appropriate,  that  agencies  are 
authorized  to  compromise  or  to  suspend 
or  terminate  collection  activity  thereon 
without  the  concurrence  of  the 
Department  of  Justice.  In  addition,  the 
minimum  amount  of  a  claim  that  may 
be  referred  to  the  Department  of  Justice 
is  increased  from  $600  to  $2,500.  The 
proposed  rules  also  reflect  several  new 
debt  collection  procedures  under  the 
DCIA.  including  but  not  limited  to  (a) 
transfer  or  referral  of  delinquent  debt  to 
the  Department  of  the  Treasury  or 
Treasury-designated  debt  collection 
centers  for  collection  (known  as  cross- 
servicing);  (b)  mandatory,  centralized 
administrative  offset  by  disbursing 
officials;  (c)  mandatory  credit  bureau 
reporting;  and  (d)  mandatory 
prohibition  against  extending  Federal 
assistance  in  the  form  of  loan  or  loan 
guarantee  to  delinquent  debtors.  The 
proposed  rules  conform  the 
Commission's  definitions  with  those 


used  by  the  Departments  of  Justice  and 
Treasury  in  their  regulations  on  the 
DCIA.  Finally,  we  have  added  a  new 
§  1.1935  adopting  the  new  Treasury 
regulations  adopting  the  DCIA 
administrative  wage  garnishment 
requirements.  See  Administrative  Wage 
Garnishment,  63  FR  25136,  May  6. 1996 
(permitting  agencies  to  garnish  up  to  15 
percent  of  the  disposable  pay  of  a  debtor 
to  satisfy  delinquent  non-tax  debt 
owed),  adopting  31  CFR  285.11.  We 
invite  comment  on  all  aspects  of  the 
proposed  revisions  to  our  debt 
collection  rules. 

II.  Delinquent  Debtors 

Introduction.  We  have  previously 
explained  that  the  Commission  is 
required  to  manage  and  collect 
substantial  sums  of  money,  including 
annual  regulatory  fees,  application  fees, 
civil  monetary  penalties,  and  auction 
payments,  and  oversees  Universal 
Service  Fund  (USF)  contributions.  We 
envisioned  a  multi-step  process  to 
improve  the  management  of  the 
agency's  accounts.  The  Commission 
established  a  Revenue  Accounting  and 
Management  Information  System 
(RAMIS)  to  support  the  agency's 
accounts  receivable  and  to  enable  us  to 
perform  fee  and  debt  sufficiency  checks. 
We  recently  adopted  the  requirement 
that  persons  and  entities  doing  business 
with  the  Commission  obtain  a  unique 
identifying  number  called  the  FCC 
Registration  Number  (FRN).  and  supply 
it  when  doing  business  with  the 
Commission.  The  Commission  also 
established  the  Commission  Registration 
System  (CORES)  to  assign  the  FRN. 
Through  these  mechanisms,  we  are  able 
to  better  track  money  owed  to  the 
Commission. 

The  'Red  Light"  Rule.  This  Notice 
proposes  to  extend  and  clarify  policies 
already  in  place  in  our  rules.  Our 
regulatory  and  application  fee  rules 
already  permit  us  as  a  matter  of 
discretion  to  dismiss  applications  for 
failure  to  pay  appropriate  fees.  47  U.S.C. 
158(c)(2).  159(c)(2).  See  47  CFR 
1.1109(c),  1.1109(d)(1);  1.1112(a)(l)(i): 
1.1112(a)(2)(ii);  1.1157(a)(2); 
1.1161(a)(l)(i);1.1161(a)(2)(ii); 
1.1164(e);  and  1.1166(c).  Our  auctions 
rules  provide  that  an  applicant  must 
certify  that  it  "is  not  in  default  on  any 
Conunission  licenses  and  that  it  is  not 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,"  47  CFR 
1.2105(a)(2)(x);  see  also  47  CFR 
1.2105(a)(2)(xi),  or  its  application  will 
be  dismissed.  47  CFR  1.2105(b).  (These 
rules  are  not  affected  by  the  proposed 
red  light  rule.)  The  next  step  in  the 
improvement  of  the  management  of  the 
Commission's  accounts  is  our  proposal 
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that  anyone  delinquent  in  any  non-tax 
debts  owed  to  the  Commission  will  be 
ineligible  for  or  barred  from  receiving  a 
license  or  other  benefit  until  the 
delinquency  has  been  resolved  by 
payment  in  full  or  by  the  completion  of 
satisfactory  arrangements  for  payment. 
We  propose  to  revise  our  regulatory  and 
application  fee  rules  to  make  it  clear 
that  we  will  withhold  action  on 
applications  or  other  requests  for 
benefits  by  delinquent  debtors  and 
ultimately  dismiss  those  applications  or 
other  requests  if  payment  of  the 
delinquent  debt  is  not  made  or  other 
satisfactory  arrangement  for  payment  is 
not  made.  In  addition,  we  propose  to 
add  a  generally  applicable  nile  (with 
some  necessary  exceptions,  as  discussed 
below)  to  be  added  as  proposed  rule 
1.1910  as  set  forth  further  to  withhold 
action  on  applications  or  other  requests 
for  benefits  by  debtors  delinquent  in 
debts  other  than  application  or 
regulatory  fees,  and  to  dismiss  those 

.  applications  or  other  requests  if  the 
delinquent  debt  is  not  paid  or 
satisfactory  arrangement  for  payment  is 
not  made.  We  invite  public  comment  on 
all  aspects  of  the  proposed  "red  light 
rule"  as  set  forth  further.  We 
specifically  seek  comment  on  whether 
receipt  of  support  from  the  universal 
service  support  mechanisms  should  be 
considered  other  benefits  for  these 
purposes,  particularly  in  light  the 
mandatory  service  obligations  imposed 
by  section  254(h). 

Under  the  proposed  rule  changes,  the 
Commission  will  not  approve  any 
applications  or  other  authorizations 
until  they  determine  that  all  delinquent 
debt  to  the  Commission  by  entities 
using  the  same  taxpayer  identifying 
number  (TIN)  is  paid  or  satisfactory 
arrangements  are  made  for  payment. 
Applications  include  requests  to  waive, 
defer,  or  reduce  application  fees  or 
regulatory  fees  under  47  CFR  1.1117  and 
1.1166,  and  petitions  or  applications  for 
review  under  47  CFR  1.1117,  1.1159, 
and  1.1167  related  to  applications  or 
other  requests  requiring  the  filing  of  an 
FRN.  See  also  31  U.S.C.  7701(c)(2) 
(E)CIA  definition  of  doing  business  with' 
the  federal  government);  47  CFR 
1.8002(a)  (indicating  anyone  doing 
business  with  the  Commission  must 
obtain  an  FRN). 

An  applicant's  FRN  will  be  used  to 
determine  all  delinquent  debt  owed 
attributable  to  all  entities  using  the  same 
TIN.  Entities  may  acquire  multiple 
FRNs.  However,  only  delinquent  debt 

,  attributable  to  the  same  TIN  will  trigger 
our  proposed  red  light  rule.  By 
delinquent  debt  we  mean  a  claim  or 
debt  which  has  not  been  paid  by  the 
date  specified  in  the  initial  written 


demand  for  payment,  applicable 
agreement,  instnunent.  or  Commission 
nUe  or  rules,  unless  other  satisfactory 
payment  arrangements  have  been  made 
by  that  date,  or,  at  any  time  thereafter, 
the  debtor  has  failed  to  satisfy  an 
obligation  under  a  payment  agreement 
or  instrument  with  the  agency,  or 
pursuant  to  a  Commission  rule.  See 
proposed  47  CFR  1.1901(j).  See  also  31 
CFR  900.2(b)  ("a  debt  is  "delinquent"  if 
it  has  Aot  been  paid  by  the  date 
specified  in  the  agency's  initial  written 
demand  for  payment  or  applicable 
agreement  or  instrument  (including 
post-delinquency  payment  agreement), 
unless  other  satisfactory  payment 
arrangements  have  been  made.").  We 
note  that  pursuant  to  section  504(c)  of 
the  Communications  Act,  as  amended, 
47  U.S.C.  504(c),  we  do  not  treat 
monetary  forfeitures  imposed  after 
issuance  of  a  notice  of  apparent  liability 
as  debts  owed  to  the  United  States  imtil 
the  forfeiture  had  been  partially  paid  or 
a  court  of  competent  jurisdiction  has 
ordered  payment  of  the  forfeiture  and 
such  order  is  final.  We  propose  that  if 
a  timely  challenge  has  been  filed  either 
to  the  existence  of  or  the  amount  of  a 
debt,  that  debt  will  not  be  considered 
delinquent  for  purposes  of  the  red  light 
rule.  Cf.  47  CFR  285.13(d)(2)(iii)  (a  debt 
is  not  delinquent  for  purposes  of  the 
denial  of  financial  assistance  to 
delinquent  debtors  under  31  U.S.C. 
3720B  if  it  is  subject  to  time-filed 
administrative  or  judicial  challenge). 
For  purposes  of  Part  1,  Subpart  O  only, 
an  installment  payment  under  47  CFR 
1.2110(g)  will  not  be  considered 
delinquent  until  the  expiration  of  all 
applicable  grace  periods  and  any  other 
applicable  periods  under  Commission 
rules  to  make  the  payment  due.  The 
rules  set  forth  in  this  subpart  in  no  way 
affect  the  Commission's  rules  on  default 
or  automatic  license  cancellation  as  may 
be  amended.  All  Commission  electronic 
systems  will  be  linked  with  RAMIS. 
which  will  check  the  FRN  provided  on 
the  filing  for  eligibility-based  fee 
sufficiency  and  the  existence  of  any 
non-tax  delinquent  debt.  All  FRNs 
provided  with  a  filing  will  be  checked 
for  delinquent  debt,  and  the 
delinquency  of  any  entity  covered  by 
the  same  TD^I  will  trigger  this  proposed 
rule. 

We  propose  to  withhold  action  on 
applications  or  other  requests  for 
benefits  imtil  delinquent  debts  have 
been  resolved.  The  delinquent  debtor 
will  be  notified  that  a  fee  and 
delinquent  debt  check  revealed  either  a 
fee  insufficiency  or  delinquent  debt  that 
must  be  resolved  within  30  days  of  the 
notification.  This  resolution  period  is 


not  intended  to  restrict  our  exercise  of 
any  right  to  recover  or  collect  amounts 
due  to  the  Commission.  In  no  case 
would  an  application  or  other  request 
for  benefit  be  granted  until  the 
delinquent  debt  issue  has  been  resolved. 
If  the  delinquency  has  not  been  resolved 
within  30  days  of  the  date  of  the 
notification  letter,  we  propose  that  the 
application  or  request  for  authorization 
will  be  dismissed. 

Exceptions  to  the  "Red  Light"  Rule. 
Several  imique  situations  may  require 
exceptions  to  the  general  rule.  We  invite 
comment  on  the  exceptions  proposed 
and  whether  there  are  any  other  special 
circumstances  requiring  departure  from 
our  general  proposed  rule. 

We  previously  made  exceptions  for 
providing  the  FRN  in  the  case  of 
emergency  authorizations  and 
emergency  special  temporary  authorities 
(STAs).  We  believe  a  similar  adjustment 
is  necessary  here.  Thus,  we  propose  that 
emergency  authorizations  and  STA 
applications  involving  safety  of  life  or 
property,  including  national  security 
emergencies,  will  not  be  subject  to  the 
red-light  rule.  Such  applications  should 
include  the  FRN.  We  propose  that  we 
will,  however,  examine  any  subsequent 
applications  for  regular  authority  in 
place  of  the  emergency  authorization  or 
STA  to  determine  if  the  applicant  is  a 
delinquent  debtor,  and  will  not  grant 
such  applications  until  such 
delinquencies  are  resolved. 

Certain  sections  of  the 
Communications  Act  contain 
congressionally  mandated  deadlines. 
See  47  U.S.C.  271(d)(3)  (Bell  operating 
company  interLA'TA  applications  must 
be  decided  within  90  days);  47  U.S.C. 
252(e)(5]  (if  a  state  commission  fails  to 
act  on  an  interconnection  agreement, 
the  Commission  shall  issue  an  order 
preempting  the  state  commission's 
jurisdiction  within  90  days  of  notice  of 
failure  of  the  state  to  act);  47  U.S.C. 
405(b)(1)  (Conunission  must  act  on 
petition  for  reconsideration  of  an  order 
concluding  a  hearing  under  section 
204(a)  or  208(b));  47  U.S.C.  208(b)(1) 
(Commission  must  issue  an  order 
concluding  an  investigation  of 
lawfulness  of  a  chai;ge,  classification, 
regulation,  or  practice  within  5  months 
after  filing  of  complaint);  47  U.S.C. 
614(h)(C)(iv)  (Commission  must  decide 
cable  must  carry  complaints  within  120 
days).  Other  sections  of  the 
Communications  Act  provide  that  if  the 
Commission  fails  to  act  by  a  set  date,  the 
Commission  is  deemed  to  have 
approved  the  action  sought.  See  47 
U.S.C.  160(c)  (Commission  must  act  on 
petition  for  forbearance  within  one  year, 
extendable  by  an  additional  90  days,  or 
petition  deemed  granted).  In  addition, 
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certain  sections  of  the  Commission's 
rules  provide  that  uncontested 
applications  are  granted  automatically 
once  a  given  period  of  time  has  passed. 
See.  e.g.,  47  CFR  63.03  (a),  which  allows 
an  applicant  to  transfer  control  of  the 
domestic  lines  or  authori2ation  to 
operate  on  the  31st  day  after  the  date  of 
public  notice  listing  a  domestic  section 
214  transfer  of  control  application  as 
accepted  for  filing  as  a  streamline 
application.  Ii\  these  circumstances,  if 
the  apphcant  is  found  to  be  a  delinquent 
debtor  at  the  statutory  or  Commission 
imposed  deadline,  the  application  will 
be  dismissed,  consistent  with  the 
general  rule.  We  think  this  result  is 
unlikely,  as  we  expect  that  most 
applicants  will  diligently  check  to 
determine  whether  they  are  delinquent 
in  any  debts  owed  to  the  Commission 
and  resolve  any  such  delinquencies  in 
a  timely  manner.  Nonetheless,  dismissal 
of  such  applications  for  delinquencies  is 
possible.  We  could  alternatively  adopt 
an  exception  to  the  general  rule  that 
would  provide  relief  from  the  rule  for 
applications  involving  statutory  or 
Commission  imposed  deadlines.  While 
we  are  not  inclined  to  make  such  an 
exception,  we  seek  comment  on  the 
handling  of  such  situations.  We  seek 
comment  on  how  we  might  reconcile 
our  rule  with  these  sections  of  the 
Commimications  Act  or  our  own  rules. 
The  proposed  red  light  rule  permits 
delinquent  debtors  to  resolve  the 
delinquency  within  30  days.  We 
propose  that  the  30-day  resolution 
period  would  not  apply  to  applications 
or  requests  for  benefits  where  more 
restrictive  rules  govern  treatment  of 
delinquent  debtors.  For  example,  under 
existing  rules  auction  participants  must 
already  certify  that  they  are  not 
delinquent  in  non-tax  debt  or  their  short 
form  application  will  be  dismissed  and 
they  will  be  ineligible  to  participate  in 
an  auction.  See  47  CFR  1.2105(a)(2){x) 
and  (xi).  We  note,  however,  that  the 
proposed  red  light  rule  would  apply  to 
subsequent  applications  filed  by 
winning  bidders,  e.g.,  the  long-form 
application. 

The  Bankruptcy  Code  may  require  an 
exception  to  the  red  light  rule.  Section 
208  of  the  Bankruptcy  Code  permits  the 
trustee  in  bankruptcy  to  fulfill  an 
obligation  within  60  days,  see  11  U.S.C. 
108(b)(2).  whereas  we  have  proposed  a 
30-day  period  for  delinquent  debtors  to 
resolve  the  delinquency  before  we  will 
dismiss  an  application  or  other  request 
for  benefit.  We  seek  comment  on  how 
we  can  reconcile  the  proposed  rule  and 
section  208  of  the  Bankruptcy  Code.  We 
also  note  that  if  we  may  have  to 
examine  whether  section  525  of  the 
Bankruptcy  Code.  11  U.S.C.  525(a) 


prevents  application  of  the  red  light  rule 
when  the  applicant  has  filed  for 
bankruptcy.  In  addition,  we  seek 
comment  on  whether  any  other  sections 
of  the  Bankruptcy  Code  require 
modification  of  our  proposed  red  light 
rule. 

In  some  instances,  such  as  tariffs, 
filings  with  the  Commission  go  into 
effect  immediately  (or  within  one  day), 
thus  precluding  a  check  to  determine  if 
the  filer  is  a  delinquent  debtor  before 
the  request  goes  into  effect.  See  47 
U.S.C.  203,  206.  In  the  tariff  situation, 
we  have  the  ability  to  take  appropriate 
action  against  a  tariff  after  its  effective 
date  for  noncompliance  with  any  of  our 
rules.  See  47  U.S.C.  205.  We  propose  to 
use  that  approach  for  tariffs  that  go  into 
effect  immediately  on  filing  and  where 
it  is  later  discovered  that  the  filer  is  a 
delinquent  debtor.  We  propose  not  to 
apply  this  rule  to  multi-party  tariffs 
where  one  party  is  discovered  to  be  a 
dehnquent  debtor,  as  we  do  not  wish  to 
penaUze  the  other  parties  to  the  tariff. 

Finally,  we  previously  noted  that 
Freedom  of  Information  Act  (FOIA)  and 
due  diligence  requests  required  unique 
treatment.  FOIA  requesters  and  due 
diligence  requesters  will  not  be  pre- 
screened  for  delinquent  debt  under  the 
proposed  procedures.  Our  FOIA  rules 
already  address  situations  where  FOIA 
requesters  previously  failed  to  pay  FOIA 
fees.  See  47  CFR  0.469(a)(2). 

Effective  Date  of  Red  Light  Rule.  We 
propose  that  if  we  adopt  the  red  light 
rule,  it  would  apply  to  any  applications 
or  requests  for  benefits  pending  at  the 
time  the  rule  goes  into  effect.  As  noted, 
pending  applications  or  requests  for 
benefits  are  subject  to  a  check  for  debt 
delinquency  at  any  time  before  the 
request  is  granted.  This  approach  is 
consistent  with  the  general  rule  of 
applying  regulations  in  effect  at  the  time 
of  the  decision.  We  seek  comment  on 
the  proposed  application  of  the  effective 

date. 

As  previously  noted,  the  FRN  is  the 
key  to  checking  for  delinquent  debt.  The 
FRN  became  mandatory  on  December  3, 
2001.  Prior  to  that  date,  we  encouraged 
entities  doing  business  with  the 
Commission  to  obtain  and  include  the 
FRN  in  their  filings  with  the 
Commission.  While  many  applicants 
included  the  FRN  prior  to  December  3, 
2001.  many  did  not.  We  propose  that 
appUcations  still  pending  if  we 
ultimately  adopt  the  red  light  nde  that 
were  filed  prior  to  December  3.  2001 
without  an  FRN  will  not  be  subject  to 
the  rule  due  to  the  administrative 
difficulties  in  checking  for  delinquent 
debt  on  those  applications. 
Alternatively,  we  propose  that  parties 
will  have  30  days  from  the  effective  date 


of  the  rule  to  amend  those  applications 
to  include  FRNs.  We  seek  comment  on 
whether  any  other  exceptions  to  this 
proposed  application  of  the  rule  are 
necessary. 

Authority.  We  believe  that  ample 
authority  exists  for  this  proposed  action 
imder  the  Communications  Act  of  1934, 
as  amended.  See  47  U.S.C.  158(c)(2)  and 
159(c)(2)  ("the  Commission  may  dismiss 
any  application  or  other  filing  for  failure 
to  pay  in  a  timely  manner  any  *  *  *  fee 
or  penalty  under  this  section");  see  also 
47  U.S.C.  154(i)  and  303(r).  While  the 
DCIA  does  not  specifically  prohibit  the 
issuance  of  licenses  or  authorizations  to 
delinquent  debtors,  it  strongly  counsels 
that  debtors  who  are  delinquent  in 
payments  to  the  government  should  not 
receive  benefits  from  the  federal 
govenmient  while  the  delinquency  is 
outstanding.  Cf  31  U.S.C.  3720B  (those 
delinquent  in  non-tax  debt  are  ineligible 
for  federal  assistance  in  the  form  of  a 
loan  or  loan  insurance);  31  CFR 
285.13(c)(1)  (a  person  owing  delinquent 
nontax  debt  is  not  eligible  for  Federal 
financial  assistance).  The  FCCS  rules 
implementing  the  DCIA  direct  the 
Commission  to  "aggressively  collect  all 
debts  arising  out  of  [our]  activities,"  and 
encourage  agencies  to  "consider 
suspension  or  revocation  of  licenses, 
permits,  or  other  privileges  for  any 
inexcusable  or  willful  failure  of  a  debtor 
to  pay  such  a  debt  in  accordance  with 
the  agency's  regulations  or  governing 
procedures."  31  CFR  901.6(b). 
Withholding  action  upon  an  application 
or  request  for  authorization  until 
delinquencies  have  been  resolved  is 
consistent  with  the  intent  of  the  DCIA 
and  in  furtherance  of  the  Commission's 
implementing  rules. 

m.  Procedural  Matters  and  Ordering 
Claiues 

Initial  Regulatory  Flexibility 
Certification.  We  hereby  certify,  and 
tentatively  conclude  we  will  bis  able  to 
so  certify  if  we  adopt  these  rules  in  final 
form,  that  the  rules  proposed  in  this 
Notice  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  The  proposed  amendment 
of  our  Part  1  Subpart  O  rules  to  conform 
to  the  DCIA  streamline  ova  debt 
collection  rules  reflecting  the  statutory 
language  contained  in  the  DCIA,  and 
therefore  a  regulatory  flexibility  analysis 
is  not  required.  See  FCCS  Rules.  65  FR 
70395  (certifying  under  section  605(b) 
that  the  FCCS  rules  did  not  require  a 
regulatory  flexibility  analysis).  The 
proposed  rule  amendments  requiring 
payment  of  delinquent  debts  before  final 
action  is  taken  on  an  application  or 
other  request  for  a  federal  benefit  will 
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not  affect  a  significant  number  of  small 
entities.  We  estimate  that  there  are 
approximately  3600  debtors  currently 
delinquent  in  their  debt  to  the 
Commission  out  of  approximately 
406,000  entities  that  hold  an  FRN.  This 
means  that  potentially  only  one  percent 
of  entities  doing  business  with  the 
Commission  could  be  affected  by  this 
rule.  Of  the  3600  delinquent  debtors,  it 
is  impossible  to  determine  how  many 
are  small  entities,  but  we  can  reasonably 
posit  that  less  than  all  3600  are  small 
entities.  Consequently,  less  than  one 
percent  of  entities  subject  to  this  rule 
are  small  entities.  Therefore,  we  propose 
to  certify  pursuant  to  5  U.S.C.  605(b) 
that  the  "red  light  rule"  does  not  require 
a  regulatory  flexibility  analysis.  We 
invite  comments  on  our  initial 
regulation  flexibility  certification. 

Ex  Parte  Matters.  This  proceeding  will 
be  treated  as  a  "permit-but-disclose" 
proceeding  subject  to  the  "permit-but- 
disclose"  requirements  under  1.1206(b) 
of  the  rules.  47  CFR  1.1206(b).  as 
revised.  Ex  parte  presentations  are 
permissible  if  disclosed  in  accordance 
with  Commission  rules,  except  during 
the  Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  §  1.1206(b) 

Comment  Filing.  Pursuant  to  §§  1.415 
and  1.419  of  the  Commission's  rules,  47 
CFR  1.415, 1.419.  interested  parties  may 
file  comments  on  or  before  February  10, 
2003,  and  reply  comments  on  or  before 
March  12,  2003.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies. 

Conunents  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
U  midtiple  docket  or  rulemaking 
nunibers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 


submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mjul  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW.  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  Reference  Information 
Center  (Room  CY-A257)  of  the  Federal 
Communications  Commission,  The 
Portals.  445— 12th  Street,  SW., 
Washington,  DC  20554.  Copies  of 
comments  and  reply  comments  will  also 
be  available  through  the  Commission's 
duplicating  contractor. 

Pursuant  to  Sections  4(i),  8(c)(2), 
9(c)(2),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  158(c)(2), 
159(c)(2).  and  303(r).  and  5  U.S.C.  5514. 
this  Notice  of  Proposed  Rulemaking  is 
hereby  adopted. 

The  Commission's  Consumer  & 
Government  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Certification,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 


Lists  of  Subjects  in  47  CFR  Part  1 

Practice  and  procedures. 
.  Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

Proposed  Rule  Changes 

Part  1  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  Authority  citation  for  part  r 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154(j). 
155,  225,  303(r),  309.  and  325(e]. 

2.  Section  1.1112  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (c)  to  read  as  follows: 

{1.1112    ConditiofMltty  of  Commission  or 
staff  authorizations. 

(a)  Any  instrument  of  authorization 
granted  by  the  Commission,  or  by  its 
staff  under  delegated  authority,  will  be 
conditioned  upon  final  payment  of  the 
applicable  fee  or  delinquent  fees  and 
timely  payment  of  bills  issued  by  the 
Commission.  As  applied  to  checks,  bank 
drafts  and  money  orders,  final  payment 
shall  mean  receipt  by  the  Treasury  of 
funds  cleared  by  the  financial 
institution  on  which  the  check,  bank 
draft  or  money  order  is  drawn. 
***** 

(c)  Where  an  applicant  is  found  to  be 
delinquent  in  the  payment  of 
application  fees,  the  Commission  will 
withhold  action  on  the  application  or 
filing  made  by  a  person  or  organization. 

(1)  Before  taking  such  action,  the  staff 
will  make  a  written  request  for  the 
delinquent  fee,  together  with  any 
penalties  that  may  be  due  under  this 
subpart.  Such  request  shall  inform  the 
applicant/filer  that  failure  to  pay  or 
make  satisfactory  payment  arrangements 
will  result  in  the  Commission's 
withholding  action  on  any  other 
application  or  request  filed  by  the 
applicant.  The  staff  shall  also  inform  the 
applicant  of  the  procedures  for  seeking 
Commission  review  of  the  staff's  fee 
determination. 

(2)  If,  after  final  determination  that 
the  fee  is  due  or  is  delinquent,  and 
payment  is  not  made  in  a  timely 
maimer,  the  staff  will  withhold  action 
on  the  application  or  filing  until 
payment  or  other  satisfactory 
arrangement  is  made.  If  pajrment  or 
satisfactory  airangement  is  not  made 
within  30  days,  the  application  will  be 
dismissed. 

3.  Section  1.1116  is  amended  by 
revising  paragraph  (a)  introductory  text. 
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paragraph  (b)  and  by  adding  paragraph 
(d)  to  read  as  follows: 

f1.1116    Penalty  for  lal*  or  insufficient 
payment*. 

(a)  Filings  subject  to  fees  and 
accompanied  by  defective  fee 
submissions  will  be  dismissed  under 
§  1 .  1108  (b)  of  this  subpart  where  the 
defect  is  discovered  by  the 
Commission's  staff  within  30  calendar 
days  from  the  receipt  of  the  application 
or  filing  by  the  Commission.  Filings  by 
delinquent  debtors  will  also  be 
dismissed  if  the  delinquent  debt  is  not 
paid  or  satisfactory  arrangements  made. 
See  47  CFR  1.1910. 

♦  »        *        •        • 

(b)  Applications  or  filings 
accompanied  by  insufficient  fees  or  no 
fees,  or  where  such  applications  or 
filings  are  made  by  persons  or 
organizations  that  are  delinquent  in  fees 
owed  to  the  Commission,  that  are 
inadvertently  forwarded  to  Commission 
staff  for  substantive  review  will  be 
billed  for  the  amount  due  if  the 
discrepancy  is  not  discovered  imtil  after 
30  calendar  days  from  the  receipt  of  the 
application  or  filing  by  the  Commission. 
Applications  or  filings  that  are 
accompanied  by  insufficient  fees  or  no 
fees  will  have  a  penalty  charge  equaling 
25  percent  of  the  amount  due  added  to 
each  bill.  Any  Commission  action  taken 
prior  to  timely  payment  of  these  charges 
is  contingent  and  subject  to  recission. 

*  •        •        •        • 

(d)  Failure  to  submit  fees,  following 
notice  to  the  applicant  of  failure  to 
submit  the  required  fee,  is  subject  to 
collection  of  the  fee,  including  interest 
thereon,  any  associated  penalties,  and 
the  full  cost  of  collection  to  the  Federal 
government  pursuant  to  the  provisions 
of  the  Debt  Collection  Act,  31  U.S.C. 
3717  and  3720A.  See  47  CFR  1.1901 
through  1.1952.  The  debt  collection 
processes  described  above  may  proceed 
conciurently  with  any  other  sanction  in 
this  paragraph. 

4.  Section  1.1118  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{1.1118    Errorciaims. 

(a)  Applicants  who  wish  to  challenge 
a  staff  determination  of  an  insufficient 
fee  or  delinquent  debt  may  do  so  in 
writing.  These  claims  should  be 
addressed  to  the  same  location  as  the 
original  submission  marked  "Attention 
Financial  Operations." 
***** 

5.  Section  1.1161  is  amended  by 
revising  introductory  text  of  paragraph 
(a)  and  revising  paragraph  (c)  to  read  as 
follows: 


f  1.1161    Conditional  iicens*  grant*  and 
datogatad  autttorizations. 

(a)  Grant  of  any  application  or  an 
instrument  of  authorization  or  other 
filing  for  which  a  regulatory  fee  is 
reqidred  to  accompany  the  application 
or  filing,  will  be  conditioned  upon  final 
payment  of  the  current  or  delinquent 
regulatory  fees.  Final  payment  shall 
mean  receipt  by  the  U.S.  Treasury  of 
funds  cleared  by  the  financial 
institution  on  which  the  check,  bank 
draft,  money  order,  credit  card,  wire  or 
electronic  payment  is  drawn. 
•        *        *        *        * 

(c)  Where  an  applicant  is  found  to  be 
delinquent  in  the  payment  of  regulatory 
fees,  the  Commission  will  withhold 
action  on  the  application  or  filing  made 
by  a  person  or  organization. 

(1)  Before  taking  such  action,  the  staff 
will  make  a  written  request  for  the  fee, 
together  with  any  pensdties  that  may  be 
rendered  under  this  subpart.  Such 
request  shall  inform  the  regulatee  that 
failure  to  pay  may  result  in  the 
Commission  withholding  action  on  any 
application  or  request  filed  by  the 
applicant.  The  staff  shall  also  inform  the 
regulatee  of  the  procedures  for  seeking 
Commission  review  of  the  staffs 
determination. 

(2)  If,  after  final  determination  that 
the  fee  is  due,  payment  is  not  made  in 

a  timely  manner,  the  staff  will  withhold 
action  on  the  application  or  filing  imtil 
payment  or  other  satisfactory 
arrangement  is  made.  If  payment  or 
satisfactory  arrangement  is  not  made 
within  30  days,  the  application  will  be 
dismissed. 

6.  Section  1.1164  is  amended  by 
adding  paragrapn  (f)(5)  as  follows: 

f1.1164    Penattia*  for  lata  or  insufficient 
regulatory  fee  payment*. 

***** 

(f)*  *  * 

(5)  An  application  or  filing  by  a 
regulatee  that  is  delinquent  in  its  debt 
to  the  Commission  is  also  subject  to 
dismissal  under  47  CFR  1.1910. 

7.  Section  1.1167  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{ 1 .1 1 67    Error  claims  related  to  regulatory 


(a)  Challenges  to  determinations  or  an 
insufficient  regulatory  fee  payment  or 
delinquent  fees  should  be  made  in 
writing.  Challenges  submitted  with  a  fee 
payment  must  be  submitted  to  the  same 
location  as  the  original  fee  payment, 
marked  "Attention:  Fee  Supervisor". 
Challenges  not  accompanied  by  a  fee 
payment  should  be  filed  with  the 
Commission's  Secretary  and  clearly 


marked  to  the  attention  of  the  Managing 

Director. 

***** 

8.  Subpart  O  of  Part  1  is  revised  to 
read  as  follows: 

Subpart  O— Collection  of  Claims  Owed  the 
United  Statee 

General  Provisions 

1.1901  Definitions  and  construction. 

1.1902  Exceptions. 

1.1903  Use  of  procedures. 

1.1904  Conformance  to  law  and  regulations. 

1.1905  Other  procedures;  collection  of 
forfeiture  penalties. 

1.1906  Informal  action. 

1 . 1 907  Return  of  property  or  collateral. 

1 . 1 908  Omissions  not  a  defense. 

1.1909  [Reserved]  ^,^ 

1.1910  Effect  of  insutficient  fee  payments  or 
delinquent  debts,  or  debarment. 

Administrative  Offset — Consumer  Reporting 
Agencies — Contracting  for  Collection 

1.1911  Demand  for  payment. 

1.1912  Collection  by  administrative  offset. 

1.1913  Administrative  offoet  against 
amounts  payable  from  Civil  Service 
Retirement  and  Disability  Fund. 

1.1914  Collection  in  installments. 

1.1915  Exploration  of  compromise. 

1.1916  Suspending  or  terminating 
collection  action. 

1.1917  Referrals  to  the  Department  of 
Justice. 

1.1918  Use  of  consumer  reporting  agencies. 

1.1919  Contracting  for  collection  services. 
1.1920-1.1924    (Reserved! 

Salary  Offset— Individual  Debt 

1.1925  Purpose. 

1.1926  Scope. 

1.1927  Notification. 

1.1928  Hearing. 

1.1929  Deduction  from  employee's  pay. 

1.1930  Liquidation  from  final  checlc  or 
recovery  from  other  payment. 

1 . 1 93 1  Non- waiver  of  rights  by  payments. 

1.1932  Refunds. 

1.1933  Interest,  penalties  and 
administrative  costs. 

1.1934  Recovery  when  paying  agency  is  not 
creditor  agency. 

1 .1935  Obtaining  the  services  of  a  hearing 
official. 

1.1936  Administrative  Wage  Garnishment. 
1.1937-1.1939     [Reserved) 

Interest,  Penalties,  Administrative  Costs  and 
Other  Sanctions 

1 . 1 940  Assessment. 

1.1941  Exemptions. 

1.1942  Other  sanctions. 
1.1943-1.1949    [Reserved) 

Cooperation  With  the  Internal  Revenue 
Service 

1.1950  Reporting  discharged  debts  to  the 
Internal  Revenue  Service. 

1.1 95 1  Offset  against  tax  refunds. 

1.1952  Use  and  disclosure  of  mailing 
addresses. 

General  Provisions  Concerning  Interagency 
Requests 

1.1953  Interagency  requests. 


n •_» /  ir_l 
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The  authority  citation  for  Subpart  O 
continues  to  read: 

Authority:  31  U.S.C.  3701;  31  U.S.C.  3711 
et  seq.;  5  U.S.C.  5514;  sec.  8(1)  of  E.O.  11609; 
redesignated  in  sec.  2-1  of  E.O.  12107;  31 
CFR  Parts  901-904;  5  CFR  Part  550. 

§  1.1901    Definitions  and  construction. 

For  purposes  of  this  subpart: 

(a)  The  term  administrative  offset 
means  withholding  money  payable  by 
the  United  States  Government  to,  or 
held  by  the  Government  for,  a  person, 
organization,  or  entity  to  satisfy  a  debt 
the  person,  organization,  or  entity  owes 
the  Government. 

(b)  The  term  agency  means  the 
Federal  Communications  Commission 
(Commission)  (including  the  Universal 
Service  Fund)  or  any  other  agency  of  the 
U.S.  Government  as  defined  by  section 
105  of  Utle  5  U.S.C,  the  U.S.  Postal 
Service,  the  U.S.  Postal  Rate 
Commission,  a  military  department  as 
defined  by  section  102  of  title  5  U.S.C, 
an  agency  or  court  of  the  judicial 
branch,  or  and  an  agency  of  the 
legislative  branch,  including  the  U.S. 
Senate  and  the  U.S.  House  of 
Representatives. 

(c)  The  term  agency  head  means  the 
Chairman  of  the  Federal 
Communications  Conmiission. 

(d)  The  term  application  includes  in 
addition  to  petitions  and  applications 
elsewhere  defined  in  the  Commission's 
rules,  any  request,  as  for  assistance, 
relief,  declaratory  ruling,  or  decision,  by 
the  Commission  or  on  delegated 
authority. 

(e)  The  terms  appropriate  agency 
official  or  "designee"  means  the 
Managing  Director  of  the  Commission  or 
such  other  official  as  may  be  designated 
by  the  Managing  Director  to  act  in  his 
behalf  on  this  matter. 

(f)  The  terms  claim  and  debt  are 
deemed  synonymous  and 
interchangeable.  They  refer  to  an 
amount  of  money,  fimds,  or  property 
that  has  been  determined  by  an  agency 
official  to  be  due  to  the  United  States 
from  any  person,  organization,  or  entity, 
except  another  federal  agency.  For 
purposes  of  administrative  offset  imder 
31  U.S.C.  3716,  the  terms  "claim  '  and 
"debt"  include  an  amount  of  money, 
funds,  or  property  owed  by  a  person  to 
a  State,  the  District  of  Columbia, 
American  Samoa,  Guam,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Commonwealth  of  Puerto 
Rico.  "Claim"  and  "debt"  include 
amounts  owing  to  the  United  States  on 
accoimt  of  extension  of  credit  or  loans 
made  by,  insured  or  guaranteed  by  the 
United  States  and  all  other  amounts  due 
the  United  States  from  fees,  leases. 


rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  taxes,  and 
forfeitures  issues  after  notice  of 
apparent  liability  that  have  been 
partially  paid  or  for  which  a  court  of 
competent  jurisdiction  has  order 
payment  and  such  order  is  final  (except 
those  arising  under  the  Uniform  Code  of 
Military  Justice),  and  other  similar 
sources. 

(g)  The  term  creditor  agency  means 
the  agency  to  which  the  debt  is  owed, 
(h)  The  term  debt  collection  center 
means  an  agency  of  a  unit  or  subagency 
within  an  agency  that  has  been 
designated  by  the  Secretary  of  the 
Treasury  to  collect  debt  owed  to  the 
United  States.  The  Financial 
Management  Service  (FMS),  Fiscal 
Service,  United  States  Treasury,  is  a 
debt  collection  center. 

(i)  The  term  demand  letter  includes 
written  letters,  orders,  judgments,  and 
memoranda  from  the  Commission  or  on 
delegated  authority. 

(j)  The  term  delinquent  means  a  claim 
or  debt  which  has  not  been  paid  by  the 
date  specified  by  the  agency  unless 
other  satisfactory  payment  arrangements 
have  been  made  by  that  date,  or,  at  any 
time  thereafter,  the  debtor  has  failed  to 
satisfy  an  obligation  under  a  payment 
agreement  or  instrument  with  the 
agency,  or  pursuant  to  a  Commission 
rule.  For  purposes  of  this  subpart  only, 
an  installment  payment  under  47  CFR 
1.2110(g)  vtrill  not  be  considered 
delinquent  until  the  expiration  of  all 
applicable  grace  periods  and  any  other 
applicable  periods  under  Commission 
rules  to  m^e  the  payment  due.  The 
rules  set  forth  in  this  subpart  in  no  way 
affect  the  Commission  rules  on  default 
or  automatic  cancellation  as  may  be 
amended  (see  47  CFR  1.1902(f)). 

(k)  The  term  disposable  pay  means 
that  part'of  current  basic  pay,  special 
pay,  incentive  pay,  retired  pay,  retainer 
pay,  or  in  the  case  of  an  employee  not 
entitled  to  basic  pay,  other  authorized 
pay  remaining  after  the  deduction  of 
any  amount  required  by  law  to  be 
withheld.  Agencies  must  exclude 
deductions  described  in  5  CFR 
581.105(b)  through  (f)  to  determine 
disposable  pay  subject  to  salary  offset. 

(1)  The  term  employee  means  a 
current  employee  of  the  Commission  or 
of  another  agency,  including  a  current 
member  of  the  Armed  Forces  or  a 
Reserve  of  the  Armed  Forces  (Reserve). 

(m)  The  term  entity  includes  natural 
persons,  legal  associations,  applicants, 
licensees,  and  regulatees. 

(n)  The  term  FCCS  means  the  Federal 
Claims  Collection  Standards  jointly 
issued  by  the  Secretary  of  the  Treasiuy 


and  the  Attorney  General  of  the  United 
States  at  31  CFR  Parts  900-904. 

(o)  The  term  paying  agency  means  the 
agency  employing  the  individual  and 
authorizing  the  payment  of  his  or  her  • 
current  pay. 

(p)  The  term  referral  for  litigation 
means  referral  to  the  Department  of 
Justice  for  appropriate  legal  proceedings 
except  where  the  Commission  has  the 
statutory  authority  to  handle  the 
litigation  itself. 

(q)  The  term  salary  offset  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deduction(s)  at 
one  or  more  officially  established  pay 
intervals  from  the  current  pay  accoimt 
of  an  employee  without  his  or  her 
consent. 

(r)  The  term  waiver  means  the 
cancellation,  remission,  forgiveness,  or 
non-recovery  of  a  debt  or  fee,  including, 
but  not  limited  to,  a  debt  due  to  the 
United  States,  by  an  entity  or  an 
employee  to  an  agency  and  as  the 
waiver  is  permitted  or  required  by  5 
U.S.C.  5584,  10  U.S.C.  2774,  31  U.S.C. 
3711,  or  32  U.S.C  710,  5  U.S.C  8346(b). 
or  any  other  law. 

(s)  Words  in  the  plural  form  shall 
include  the  singular,  and  vice-versa,  and 
words  signifying  the  masculine  gender 
shall  include  the  feminine,  and  vice- 
versa.  The  terms  includes  and  including 
do  not  exclude  matters  not  listed  but  do 
include  matters  of  the  same  general 
class. 

§1.1902    Exceptions. 

(a)  Claims  arising  from  the  audit  of 
transportation  accounts  pursuant  to  31 
U.S.C.  3726  shall  be  determined, 
collected,  compromised,  terminated  or 
settled  in  accordance  with  regulations 
published  under  the  authority  of  31 
U.S.C  3726  [see  41  CFR  Part  101-41). 

(b)  Claims  arising  out  of  acquisition 
contracts  subject  to  the  Federal 
Acquisition  Regulations  (FAR)  shall  be 
determined,  collected,  compromised,  - 
terminated,  or  settled  in  accordance 
with  those  regulations.  [See  48  CFR  Part 
32).  If  not  otherwise  provided  for  in  the 
FAR,  contract  claims  that  have  been  the 
subject  of  a  contracting  officer's  final 
decision  in  accordemce  with  section  6(a) 
of  the  Contract  Disputes  Act  of  1978  (41 
U.S.C  605(a)),  may  be  determined, 
collected,  compromised,  terminated  or 
settled  under  the  provisions  of  this 
regulation,  except  that  no  additional 
review  of  the  debt  shall  be  granted 
beyond  that  provided  by  the  contracting 
officer  in  accordance  with  the 
provisions  of  section  6  of  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  605), 
and  the  amount  of  any  interest, 
administrative  charge,  or  penalty  charge 
shall  be  subject  to  the  limitations,  if  any. 
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contained  in  the  contract  out  of  which 
the  claim  arose. 

(c)  Claims  based  in  whole  or  in  part 
on  conduct  in  violation  of  the  antitrust 
laws,  or  in  regard  to  which  there  is  an 
indication  of  fraud,  the  presentation  of 
a  false  claim,  or  a  misrepresentation  on 
the  part  of  the  debtor  or  any  other  party 
having  an  interest  in  the  claim,  shall  be 
referred  to  the  Department  of  Justice 
(DOI)  as  only  the  DOJ  has  authority  to 
compromise,  suspend,  or  terminate 
collection  action  on  such  claims.  The 
standards  in  the  FCCS  relating  to  the 
administrative  collection  of  claims  do 
apply,  but  only  to  the  extent  authorized 
by  the  Department  of  Justice  in  a 
particular  case.  Upon  identification  of  a 
claim  based  in  whole  or  in  part  on 
conduct  in  violation  of  the  antitrust 
laws  or  any  claim  involving  fraud,  the 
presentation  of  a  false  claim,  or 
misrepresentation  on  the  part  of  the 
debtor  or  any  party  having  an  interest  in 
the  claim,  the  Commission  shall 
promptly  refer  the  case  to  the 
Department  of  Justice  for  action.  At  its 
discretion,  the  Department  of  Justice 
may  return  the  claim  to  the  forwarding 
agency  for  further  handling  in 
accordance  with  the  standards  in  the 
FCCS. 

(d)  Tax  claims  are  excluded  from  the 
coverage  of  this  regulation. 

(e)  The  Commission  will  attempt  to 
resolve  interagency  claims  by 
negotiation  in  accordance  with 
Executive  Order  12146  (3  CFR.  1980 
Comp..  pp.  409-412). 

(f)  Nothing  in  this  subpart  shall 
supercede  or  invalidate  other 
Commission  rules,  such  as  the  Part  1 
general  competitive  bidding  rules  (47 
CFR  Part  1,  Subpart  Q)  or  the  service 
specific  competitive  bidding  rules,  as 
may  be  amended,  regarding  the 
Commission's  rights,  including  but  not 
limited  to  the  Commission's  right  to 
cancel  a  license  or  authorization,  obtain 
judgment,  or  collect  interest,  penalties, 
and  administrative  costs. 

S  1.1903    Um  of  procadures. 

Procediues  authorized  by  this 
regulation  (including,  but  not  limited  to, 
disciosiu«  to  a  consumer  reporting 
agency,  contracting  for  collection 
services,  administrative  offset  and  salary 
offset)  may  be  used  singly  or  in 
combination,  so  long  as  the 
requirements  of  applicable  law  and 
regulation  are  satisfied. 

§1.1904    Conf  omtance  to  law  and 
regulations. 

The  requirements  of  applicable  law 
(31  U.S.C.  3701-3719.  as  amended  by 
Public  Law  97-365.  96  Stat.  1749  and 
Public  Uw  104-134. 110  Stat.  1321. 


1358)  have  been  implemented  in 
govemmentwide  standards  which 
include  the  Regulations  of  the  Office  of 
Personnel  Management  (5  CFR  Part  550) 
and  the  Federal  Claims  Collection 
Standards  issued  jointly  by  the 
S.ecretary  of  the  Treasury  and  the 
Attorney  General  of  the  United  States 
(31  CFR  Parts  900-904).  Not  every  item 
in  the  above-described  standards  has 
been  incorporated  or  referenced  in  this 
regulation.  To  the  extent,  however,  that 
circiunstances  arise  which  are  not 
covered  by  the  terms  stated  in  these 
regulations,  the  Commission  will 
proceed  in  any  actions  taken  in 
accordance  with  applicable 
requirements  found  in  the  standards 
referred  to  in  this  section. 

§  1 .1905    Ottwr  procedures;  collection  of 
forfeitures. 

Nothing  contained  in  these 
regulations  is  intended  to  require  the 
Commission  to  duplicate  administrative 
or  other  proceedings  required  by 
contract  or  other  laws  or  regulations, 
nor  do  these  regulations  supercede 
procedures  permitted  or  required  by 
other  statutes  or  regulations.  In 
particular,  the  assessment  and 
collection  of  monetary  forfeitures 
imposed  by  the  Commission  will  be 
governed  initially  by  the  procedures 
prescribed  by  47  U.S.C.  503.  504  and  47 
CFR  1.80.  After  compliance  with  those 
procedures,  the  Commission  may 
determine  that  the  collection  of  a 
monetary  forfeiture  under  the  collection 
alternatives  prescribed  by  this  subpart  is 
appropriate  but  need  not  duplicate 
administrative  or  other  proceedings. 
Fees  and  penalties  prescribed  by  law. 
e.g..  47  U.S.C.  158  and  159,  and 
promulgated  under  the  authority  of  47 
U.S.C.  309(j)  (e.g.,  47  CFR  Part  1. 
Subpart  Q)  may  be  collected  as 
permitted  by  applicable  law.  Nothing 
contained  herein  is  intended  to  restrict 
the  Commission  from  exercising  any 
other  right  to  recover  or  collect  amounts 
owed  to  it 

§1.1906    Informal  action. 

Nothing  contained  in  these 
regulations  is  intended  to  preclude 
utilization  of  informal  administrative 
actions  or  remedies  which  may  be 
available  (including,  e.g.,  Alternative 
Dispute  Resolution),  and/or  for  the 
Commission  to  exercise  rights  as  agreed 
to  among  the  parties  in  written 
agreements,  including  notes  and 
security  agreements. 

§1.1907    Return  of  property  or  collataral. 
Nothing  contained  in  this  regulation 
is  intended  to  deter  the  Commission 
from  exercising  any  other  right  under 


law  or  regulation  or  by  agreement  it  may 
have  or  possess,  or  to  exercise  its 
authority  and  right  as  a  regulator  under 
the  Communications  Act  of  1934.  as 
amended,  and  the  Commission's  rules, 
and  demanding  the  return  of  specific 
property  or  from  demanding,  as  a  non- 
exclusive alternative,  either  the  return 
of  property  or  the  payment  of  its  value 
or  the  amount  due  the  United  States 
under  any  agreement  or  Commission 
rule. 

§  1 .1908    Omissions  not  a  defense. 

The  failure  or  omission  of  the 
Commission  to  comply  with  any 
provision  in  this  regulation  shall  not 
serve  as  a  defense  to  any  debtor. 

§1.1909    [Reserved] 

§  1 .1910    Effect  of  insufficient  fee 
payments,  delinquent  detMs,  or  debarment 

(a)(1)  An  application  (including  a 
petition  for  reconsideration  or  any 
application  for  review  of  a  fee 
determination)  or  request  for 
authorization  subject  to  the  FCC 
Registration  Number  (FRN)  requirement 
set  forth  in  subpart  W  of  this  chapter 
will  be  examined  to  determine  if  the 
applicant  has  paid  the  appropriate  fee. 
appropriate  regulatory  fees,  is 
delinquent  in  its  debts  owed  the 
Commission,  or  is  debarred  from 
receiving  Federal  benefits  (see.  e.g.,  31 
CFR  285.13;  47  CFR  Part  1.  Subpart  P). 

(2)  Fee  payments,  delinquent  debt, 
and  debarment  will  be  examined  based 
on  the  entity's  taxpayer  identifying 
number  (TIN),  supplied  when  the  entity 
acquired  or  was  assigned  an  FRN.  See 
47  CFR  1.8002(b)(1). 

(b)(1)  Applications  by  any  entity 
found  not  to  have  paid  the  proper 
application  or  regulatory  fee  will  be 
handled  pursuant  to  the  rules  set  forth 
in  47  CFR  Part  1.  Subpart  G. 

(2)  Action  will  be  withheld  on 
applications,  including  on  a  petition  for 
reconsideration  or  any  application  for 
review  of  a  fee  determination,  or 
requests  for  authorization  by  any  entity 
foimd  to  be  delinquent  in  its  debt  to  the 
Commission  (see  paragraph  1.1901(g)), 
unless  otherwise  provided  for  in  this 
regulation,  e.g.,  47  CFR  1.1928 
(employee  petition  for  a  hearing).  The 
entity  will  be  informed  that  action  will 
be  withheld  on  the  application  until  full 
payment  or  arrangement  to  pay  any  non- 
tax delinquent  debt  owed  to  the 
Conunission  is  made.  Any  Commission 
action  taken  prior  to  the  payment  of 
delinquent  non-tax  debt  owed  to  the 
Commission  is  contingent  and  subject  to 
recission.  Failure  to  make  payment  on 
any  delinquent  debt  is  subject  to 
collection  of  the  debt,  including  interest 
thereon,  any  associated  penalties,  and 
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the  full  cost  of  collection  to  the  Federal 
government  pursuant  to  the  provisions 
of  the  IDebt  Collection  Improvement  Act, 
31  U.S.C.  3717. 

(3)  If  a  delinquency  has  not  been 
resolved  within  30  days  of  the  date  of 
the  notice  provided  pursuant  to 
paragraph  (b)(2)  of  this  section,  the 
application  or  request  for  authorization 
will  be  dismissed. 

(4)  The  provisions  of  paragraphs  (b)(2) 
and  (b)(3)  of  this  section  will  not  apply 
if  the  applicant  has  timely  filed  a 
challenge  through  an  adminstrative 
appeal  or  a  contested  judicial 
proceeding  either  to  the  existence  or 
amount  of  the  non-tax  delinquent  debt 
owed  to  the  Commission. 

(5)  The  provisions  of  paragraphs  (b)(2) 
and  (b)(3)  of  this  section  will  not  apply 
where  more  restrictive  rules  govern 
treatment  of  delinquent  debtors,  such  as 
47  CFR  1.2105(a)(2)(x)  and  (xi). 

(c)  Applications,  emergency 
applications  or  special  temporary 
authority  involving  safety  of  life  or 
property  (including  national  security 
emergencies),  will  not  be  subject  to  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section.  However,  paragraphs  (a) 
and  (b)  will  be  applied  to  permanent 
authorizations  for  these  services. 

§1.1911    Demand  for  payment 

(a)  Written  demand  as  described  in 
paragraph  (b)  of  this  section,  and  which 
may  be  in  the  form  of  a  letter,  order, 
memorandum,  or  other  form  of  written 
communication,  will  be  made  promptly 
upon  a  debtor  of  the  United  States  in 
terms  that  inform  the  debtor  of  the 
consequences  of  failing  to  cooperate  to 
resolve  the  debt.  The  specific  content, 
timing,  and  number  of  demand  letters 
depend  upon  the  type  and  amount  of 
the  debt,  including,  e.g.,  any  notes  and 
the  terms  of  agreements  of  the  parties, 
and  the  debtor's  response,  if  any,  to  the 
Commission's  letters  or  telephone  calls. 
Generally,  one  demand  letter  should 
suffice.  In  determining  the  timing  of  the 
demand  letter(s).  the  Commission  will 
give  due  regard  to  the  need  to  refer 
debts  promptly  to  the  Department  of 
Justice  for  litigation,  in  accordance  with 
the  FCCS.  When  necessary  to  protect  the 
Govenunent's  interest  (for  example,  to 
prevent  the  running  of  a  statute  of 
limitations),  written  demand  may  be 
preceded  by  other  appropriate  actions 
under  the  FCCS.  including  immediate 
referral  for  litigation.  Nothing  contained 
herein  is  intended  to  limit  the 
Commission's  authority  or  discretion  as 
may  otherwise  be  permitted  to  collect 
debts  owed. 

(b)  Demand  letters  will  inform  the 
debtor  of: 


(1)  The  basis  for  the  indebtedness  and 
the  rights,  if  any,  of  the  debtor  to  request 
review  within  the  Commission; 

(2)  The  applicable  standards  for 
assessing  any  interest,  penalties,  and 
administrative  costs  (§§  1.1940  and 
1.1941); 

(3)  liie  date  by  which  payment  is  to 
be  made  to  avoid  late  charges  and 
enforced  collection,  which  normally 
will  not  be  more  than  30  days  from  the 
date  that  the  initial  demand  letter  was 
mailed  or  hand-delivered;  and 

(4)  The  name,  address,  and  phone 
number  of  a  contact  person  or  office 
within  the  Commission. 

(c)  The  Commission  will  expend  all 
reasonable  effort  to  ensure  that  demand 
letters  are  mailed  or  hand-delivered  on 
the  same  day  that  they  are  dated. 
Exigent  circumstances  may  necessitate 
other  forms  of  delivery,  including,  e.g., 
facsimile  telecopier  or  electronic  mail. 
There  is  no  prescribed  fr  mat  for 
demand  letters.  The  Commission 
utilizes  demand  letters  and  procediu^s 
that  will  lead  to  the  earliest  practicable 
determination  of  whether  the  debt  can 
be  resolved  administratively  or  must  be 
referred  for  litigation. 

(d)  The  Commission  may,  as 
circumstances  and  the  nature  of  the  debt 
permit,  include  in  demand  letters  such 
items  as  the  Conunission's  willingness 
to  discuss  alternative  methods  of 
payment;  its  policies  with  respect  to  the 
use  of  credit  bureaus,  debt  collection 
centers,  and  collection  agencies;  the 
Commission's  remedies  to  enforce 
payment  of  the  debt  (including 
assessment  of  interest,  administrative 
costs  and  penalties,  administrative 
garnishment,  the  use  of  collection 
agencies.  Federal  salary  offset,  tax 
refund  offset,  administrative  offset,  and 
litigation);  the  requirement  that  any  debt 
delinquent  for  more  than  180  days  be 
transferred  to  the  Department  of  the 
Treasury  for  collection;  and,  depending 
on  applicable  statutory  authority,  the 
debtor's  entitlement  to  consideration  of 
a  waiver. 

(e)  The  Conunission  will  respond 
promptly  to  communications  from  the 
debtor,  within  30  days  whenever 
feasible,  and  will  advise  debtors  who 
dispute  the  debt  that  they  must  furnish 
available  evidence  to  support  their 
contentions. 

(f)  If,  either  prior  to  the  initiation  of, 
at  any  time  during,  or  after  completion 
of  the  demand  cycle,  the  Conunission 
determines  to  pursue  administrative 
offset,  then  the  procedures  specified  in 
§§  1.1912  and  1.1913,  as  applicable,  will 
be  followed.  The  availability  of  funds 
for  offset  and  the  Commission's 
determination  to  pursue  that  remedy, 
release  the  Commission  from  the 


necessity  of  further  compliance  with 
paragraphs  (a),  (b),  (c)  and  (d)  of  this 
section. 

(g)  Prior  to  the  initiation  of  the 
demand  process  or  at  any  time  diu'ing 
or  after  completion  of  the  demand 
process,  if  the  Commission  determines 
to  pursue,  or  is  required  to  pursue, 
offset,  the  procedures  applicable  to 
offset  in  §§  1.1912  and  1.1913.  as 
applicable,  will  be  followed.  The 
availability  of  funds  or  money  for  debt 
satisfaction  by  offset  and  the 
Commission's  determination  to  pursue 
collection  by  offset  shall  release  the 
Commission  from  the  necessity  of 
further  compliance  with  paragraphs  (a), 
(b),  (c).  and  (d)  of  this  section. 

(h)  Prior  to  referring  a  debt  for 
litigation,  the  Commission  will  advise 
each  person  determined  to  be  liable  for 
the  debt  that,  unless  the  debt  can  be 
collected  administratively,  litigation 
may  be  initiated.  This  notification  will 
follow  the  requirements  of  Executive 
Order  12988  (3  CFR.  1996  Comp.,  pp. 
157-163)  and  may  be  given  as  part  of  a 
demand  letter  under  paragraph  (b)  of 
this  section  or  in  a  separate  document. 
Litigation  counsel  for  theGovenunent 
will  be  advised  that  this  notice  has  been 
given. 

(i)  When  the  Commission  learns  that 
a  bankruptcy  petition  has  been  filed 
with  respect  to  a  debtor,  before 
proceeding  with  further  collection 
action,  the  Commission  may 
immediately  seek  legal  advice  from  its 
counsel  concerning  the  impact  of  the 
Bankruptcy  Code  on  any  pending  or 
contemplated  collection  activities. 
Unless  the  Commission  determines  that 
the  automatic  stay  imposed  at  the  time 
of  filing  pursuant  to  11  U.S.C.  362  has 
been  lifted  or  is  no  longer  in  effect,  in 
most  cases  collection  activity  against  the 
debtor  should  stop  immediately. 

(1)  After  seeking  legal  advice,  a  proof 
of  claim  will  be  filed  in  most  cases  with 
the  bankruptcy  court  or  the  Trustee.  The 
Conunission  will  refer  to  the  provisions 
of  11  U.S.C.  106  relating  to  the 
consequences  on  sovereign  immunity  of 
filing  a  proof  of  claim. 

(2)  If  the  Commission  is  a  secured 
creditor,  it  may  seek  relief  from  the 
automatic  stay  regarding  its  security, 
subject  to  the  provisions  and 
requirements  of  11  U.S.C.  362. 

(3)  Offset  is  stayed  in  most  cases  by 
the  automatic  stay.  However,  the 
Commission  will  determine  frtim  its 
counsel  whether  it's  payments  to  the 
debtor  and  payments  of  other  agencies 
available  for  offset  may  be  frozen  by  the 
Commission  until  relief  from  the 
automatic  stay  can  be  obtained  bom  the 
bankruptcy  court.  The  Commission-will 
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also  determine  from  its  counsel  whether 
recoupment  is  available. 

§1.1912    Collection  by  administrative 
offset 

(a)  Scope.  (1)  The  term  administrative 
offset  has  the  meaning  provided  in 

§1.1901. 

(2)  This  section  does  not  apply  to: 

(i)  Debts  arising  under  the  Social 
Security  Act.  except  as  provided  in  42 
U.S.C.  404; 

(ii)  Payments  made  under  the  Social 
Security  Act.  except  as  provided  for  in 
31  U.S.C.  3716(c)  (see  31  CFR  285.4. 
Federal  Benefit  Offset); 

(iii)  Debts  arising  under,  or  payments 
made  under,  the  Internal  Revenue  Code 
(see  31  CFR  285.2.  Tax  Refund  Offset) 
or  the  tariff  laws  of  the  United  States: 

(iv)  Offsets  against  Federal  salaries  to 
■  the  extent  these  standards  are 
inconsistent  with  regulations  published 
to  implement  such  offsets  under  5 
U.S.C.  5514  and  31  U.S.C.  3716  (see  5 
CFR  part  550.  subpart  K,  and  31  CFR 
285.7,  Federal  Salary  Offset); 

(v)  Offsets  under  31  U.S.C.  3728 
against  a  judgment  obtained  by  a  debtor 
against  the  United  States; 

(vi)  Offsets  or  recoupments  under 
common  law.  State  law.  or  Federal 
statutes  specifically  prohibiting  offsets 
or  recoupments  of  particular  types  of 
debts;  or 

(vii)  Offsets  in  the  course  of  judicial 
proceedings,  including  bankruptcy. 

(3)  Unless  otherwise  provided  for  by 
contract  or  law.  debts  or  payments  that 
are  not  subject  to  administrative  offset 
under  31  U.S.C.  3716  may  be  collected 
by  administrative  offset  under  the 
common  law  or  other  applicable 
statutory  authority. 

(4)  Unless  otherwise  provided  by  law. 
administrative  offset  of  payments  under 
the  authority  of  31  U.S.C.  3716  to  collect 
a  debt  may  not  be  conducted  more  than 
10  years  after  the  Government's  right  to 
collect  the  debt  first  accrued,  unless 
facts  material  to  the  Government's  right 
to  collect  the  debt  were  not  known  and 
could  not  reasonably  have  been  known 
by  the  official  or  officials  of  the 
Government  who  were  charged  with  the 
responsibility  to  discover  and  collect 
such  debts.  This  limitation  does  not 
apply  to  debts  reduced  to  a  judgment. 

(5)  In  bankruptcy  cases,  the 
Commission  will  seek  legal  advice  from 
its  counsel  concerning  the  impact  of  the 
Bankruptcy  Code,  particularly  11  U.S.C. 
106.  362,  and  553.  on  pending  or 
contemplated  collections  by  offset. 

(b)  Mandatory  centmlized 
administrative  offset.  (1)  The 
Commission  is  required  to  refer  past 
due.  legally  enforceable  nontax  debts 
which  are  over  180  days  delinquent  to 


the  Treasury  for  collection  by 
centralized  administrative  offset.  Debts 
which  are  less  than  180  days  delinquent 
also  may  be  referred  to  the  Treasury  for 
this  purpose.  See  FCCS  for  debt 
certification  requirements. 

(2)  The  names  and  taxpayer 
identifying  numbers  (TlNs)  of  debtors 
who  owe  debts  referred  to  the  Treasury 
as  described  in  paragraph  (b)(1)  of  this 
section  shall  be  compared  to  the  names 
and  TINs  on  payments  to  be  made  by 
Federal  disbursing  officials.  Federal 
disbursing  officials  include  disbiursing 
officials  of  Treasury,  the  Department  of 
Defense,  the  United  States  Postal 
Service,  other  Government  corporations, 
and  disbursing  officials  of  the  United 
States  designated  by  the  Treasury.  When 
the  name  and  TIN  of  a  debtor  match  the 
name  and  TIN  of  a  payee  and  all  other 
requirements  for  offset  have  been  met. 
the  payment  will  be  offset  to  satisfy  the 

debt. 

(3)  Federal  disbursing  officials  will 
notify  the  debtor/payee  in  writing  that 
an  offset  has  occurred  to  satisfy,  in  part 
or  in  full,  a  past  due.  legally  enforceable 
delinquent  debt.  The  notice  shall 
include  a  description  of  the  type  and 
amount  of  the  payment  from  which  the 
offset  was  taken,  the  amount  of  offset 
that  was  taken,  the  identity  of  the 
creditor  agency  requesting  the  offset, 
and  a  contact  point  within  the  creditor 
agency  who  will  respond  to  questions 
regarding  the  offset. 

(4)(i)  Before  referring  a  delinquent 
debt  to  the  Treasury  for  administrative 
offset,  and  subject  to  any  agreement 
and/or  waiver  to  the  contrary  by  the 
debtor,  the  Commission  shall  ensure 
that  offsets  are  initiated  only  after  the 

debtor: 

(A)  Has  been  sent  written  notice  of  the 
type  and  amount  of  the  debt,  the 
intention  of  the  Commission  to  use 
administrative  offset  to  collect  the  debt, 
and  an  explanation  of  the  debtor's  rights 
under  31  U.S.C.  3716;  and 

(B)  The  debtor  has  been  given: 

hi  The  opportunity,  unless  otherwise 
waived  by  the  debtor,  to  inspect  and 
copy  Commission  records  related  to  the 

debt: 

(2)  The  opportunity,  unless  otherwise 
waived  by  the  debtor,  for  a  review 
within  the  Commission  of  the 
determination  of  indebtedness;  and 

(3)  The  opportunity  to  make  a  written 
agreement  to  repay  the  debt. 

(ii)  The  Commission  may  omit  the 
procedures  set  forth  in  paragraph 
(a)(4)(i)  of  this  section  when: 

(A)  The  offset  is  in  the  nature  of  a 
recoupment; 

(B)  The  debt  arises  under  a  contract  as 
set  forth  in  Cecile  Industries,  Inc.  v. 
Cheney.  995  F.2d  1052  (Fed.  Cir.  1993) 


(notice  and  other  procedural  protections 
set  forth  in  31  U.S.C.  3716(a)  do  not 
supplant  or  restrict  established 
procedures  for  contractual  offsets 
accommodated  by  the  Contracts 
Disputes  Act);  or 

(C)  In  the  case  of  non-centralized 
administrative  offsets  conducted  under 
paragraph  (c)  of  this  section,  the 
Commission  first  learns  of  the  existence 
of  the  amount  owed  by  the  debtor  when 
there  is  insufficient  time  before  payment 
would  be  made  to  the  debtor/payee  to 
allow  for  prior  notice  and  an 
opportunity  for  review.  When  prior 
notice  and  an  opportunity  for  review  are 
omitted,  the  Commission  shall  give  the 
debtor  such  notice  and  an  opportunity 
for  review  as  soon  as  practicable  and 
shall  promptly  refund  any  money 
ultimately  found  not  to  have  been  owed 
to  the  Government. 

(iii)  When  the  Commission  previously 
has  given  a  debtor  any  of  the  required 
notice  and  review  opportunities  with 
respect  to  a  particular  debt  (see  31  CFR 
901.2).  the  Commission  need  not 
duplicate  such  notice  and  review 
opportunities  before  administrative 
offset  may  be  initiated. 

(5)  Before  the  Commission  refers 
delinquent  debts  to  the  Treasury.  OMD 
must  certify,  in  a  form  acceptable  to  the 
Treasury,  that: 

(i)  The  debt(s)  is  (are)  past  due  and 
legally  enforceable;  and 

(ii)  The  Commission  has  complied 
with  all  due  process  requirements  under 
31  U.S.C.  3716(a)  and  its  regulations. 

(6)  Payments  that  are  prohibited  by 
law  from  being  offset  are  exempt  from 
centralized  administrative  offset.  The 
Treasury  shall  exempt  payments  under 
means-tested  programs  from  centralized 
administrative  offset  when  requested  in 
writing  by  the  head  of  the  payment 
certifying  or  authorizing  agency.  Also, 
the  Treasury  may  exempt  other  classes 
of  payments  from  centralized  offset 
upon  the  written  request  of  the  head  of 
the  payment  certifying  or  authorizing 

agency. 

(7)  Benefit  payments  made  under  the 
Social  Security  Act  (42  U.S.C.  301  et 
seq.),  part  B  of  the  Black  Lung  Benefits 
Act  (30  U.S.C.  921  et  seq.).  and  any  law 
administered  by  the  Railroad  Retirement 
Board  (other  than  tier  2  benefits),  may 
be  offset  only  in  accordance  with 
Treasury  regulations,  issued  in 
consultation  with  the  Social  Security 
Administration,  the  Railroad  Retirement 
Board,  and  the  Office  of  Management 
and  Budget.  See  31  CFR  285.4. 

(8)  In  accordance  with  31  U.S.C. 
3716(f).  the  Treasury  may  waive  the 
provisions  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988 
concerning  matching  agreements  and 
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post-match  notification  and  verification 
(5  U.S.C.  552a(o)  and  (p))  for  centralized 
administrative  offset  upon  receipt  of  a 
certification  from  a  creditor  agency  that 
the  due  process  requirements 
enumerated  in  31  U.S.C.  3716(a)  have 
been  met.  The  certification  of  a  debt  in 
accordance  with  paragraph  (b)(5)  of  this 
section  will  satisfy  this  requirement.  If 
such  a  waiver  is  granted,  only  the  Data 
Integrity  Board  of  the  Department  of  the 
Treasury  is  required  to  oversee  any 
matching  activities,  in  accordance  with 
31  U.S.C.  3716(g).  This  waiver  authority 
does  not  apply  to  offsets  conducted 
under  paragraphs  (c)  and  (d)  of  this 
section. 

(c)  Non-centralized  administrative 
offset.  (1)  Generally,  non-centralized 
administrative  offsets  are  ad  hoc  case- 
by-case  offsets  that  the  Commission 
conducts,  at  the  Commission's 
discretion,  internally  or  in  cooperation 
with  the  agency  certifying  or 
authorizing  payments  to  the  debtor. 
Unless  otherwise  prohibited  by  law, 
when  centralized  administrative  offset 
is  not  available  or  appropriate,  past  due, 
legally  enforceable  nontax  delinquent 
debts  may  be  collected  through  non- 
centralized  administrative  offset.  In 
these  cases,  a  creditor  agency  may  make 
a  request  directly  to  a  payment- 
authorizing  agency  to  offset  a  payment 
due  a  debtor  to  collect  a  delinquent 
debt.  For  example,  it  may  be  appropriate 
for  a  creditor  agency  to  request  that  the 
Office  of  Personnel  Management  (0PM) 
offset  a  Federal  employee's  lump-sum 
payment  upon  leaving  Government 
service  to  satisfy  an  unpaid  advance. 

(2)  The  Commission  will  make 
reasonable  effort  to  ensiue  that  such 
offsets  may  occur  only  after: 

(i)  The  debtor  has  been  provided  due 
process  as  set  forth  in  paragraph  (b)(4) 
of  this  section  (subject  to  any  waiver  by 
the  debtor);  and 

(ii)  The  payment  authorizing  agency 
has  received  written  certification  from 
the  Commission  that  the  debtor  owes 
the  past  due,  legally  enforceable 
delinquent  debt  in  the  amount  stated, 
and  that  the  creditor  agency  has  fully 
complied  vdth  its  regulations 
concerning  administrative  offset. 

(3)  Payment  authorizing  agencies 
shall  comply  with  offset  requests  by 
creditor  agencies  to  collect  debts  owed 
to  the  United  States,  unless  the  offset 
would  not  be  in  the  best  interests  of  the 
United  States  with  respect  to  the 
program  of  the  payment  authorizing 
agency,  or  would  otherwise  be  contrary 
to  law.  Appropriate  use  should  be  made 
of  the  cooperative  efforts  of  other 
agencies  in  effecting  collection  by 
administrative  offset. 


(4)When  collecting  multiple  debts  by 
non-centralized  administrative  offset, 
agencies  should  apply  the  recovered 
amounts  to  those  debts  in  accordance 
with  the  best  interests  of  the  United 
States,  as  determined  by  the  facts  and 
cirounstances  of  the  particular  case, 
particularly  the  applicable  statute  of 
limitations. 

§  1 .1 91 3    Administrative  offset  against 
amounts  payable  from  Civil  Service 
Retirement  and  Disability  Fund. 

Upon  providing  OPM  written 
certification  that  a  debtor  has  been 
afforded  the  procedures  provided  in 
§  1.1912(b)(4),  the  Commission  may 
request  OPM  to  offset  a  debtor's 
anticipated  or  future  benefit  payments 
under  the  Civil  Service  Retirement  and 
Disability  Fimd  (Fund)  in  accordance 
with  regulations  codified  at  5  CFR 
831.1801-831.1808.  Upon  receipt  of 
such  a  request,  OPM  will  identify  and 
"flag"  a  debtor's  account  in  anticipation 
of  the  time  when  the  debtor  requests,  or 
becomes  eligible  to  receive,  payments 
from  the  Fund.  This  will  satisfy  any 
requirement  that  offset  be  initiated  prior 
to  the  expiration  of  the  time  limitations 
referenced  in  paragraph  1.1914(a)(4). 

§  1 .1 91 4    Collection  in  installments. 

(a)  Whenever  feasible,  the 
Commission  shall  collect  the  total 
amount  of  a  debt  in  one  lump  sum.  If 
a  debtor  is  financially  unable  to  pay  a 
debt  in  one  lump  sum,  the  Commission 
may  accept  payment  in  regular 
installments.  The  Commission  will 
obtain  financial  statements  from  debtors 
who  represent  that  they  are  unable  to 
pay  in  one  lump  sum  and 
independently  verify  such 
representations  whenever  possible  (see 
31  CFR  902.2(g)).  The  Commission  will 
require  and  obtain  a  legally  enforceable 
written  agreement  from  the  debtor  that 
specifies  all  of  the  terms  of  the 
arrangement  and  that  contains  a 
provision  accelerating  the  debt  in  the 
event  of  default. 

(b)  The  size  and  frequency  of 
installment  payments  should  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  the  debtor's  ability  to  pay.  If 
possible,  the  installment  payments  will 
be  sufficient  in  size  and  frequency  to 
liquidate  the  debt  in  three  years  or  less. 

(c)  Security  for  deferred  payments 
will  be  obtained  in  appropriate  cases. 
The  Commission  may  accept 
installment  payments  notwithstanding 
the  refusal  of  the  debtor  to  execute  a 
written  agreement  or  to  give  security,  at 
the  Commission's  option. 

(d)  The  Commission  may  deny  the 
extension  of  credit  to  any  debtor  who 


fails  to  provide  the  records  requested  or 
fails  to  show  an  ability  to  pay  the  debt. 

§  1 .1 91 5    Exploration  of  compromise. 

The  Commission  may  attempt  to 
effect  compromise,  preferably  during 
the  course  of  personal  interviews,  in 
accordance  with  the  standards  set  forth 
in  Part  902  of  the  Federal  Claims 
Collection  Standards  (31  CFR  Part  902). 
The  Commission  will  also  consider  a 
request  submitted  by  the  debtor  to 
compromise  the  debt.  Such  requests 
should  be  submitted  in  writing  with  full 
justification  of  the  offer  and  addressing 
the  bases  for  compromise  at  31  CFR 
902.2.  Debtors  will  provide  full 
financial  information  to  support  any 
request  for  compromise  based  on  th^ 
debtor's  inability  to  pay  the  debt.  Unless 
otherwise  provided  by  law.  when  the 
principal  balance  of  a  debt,  exclusive  of 
interest,  penalties,  and  administrative 
costs,  exceeds  $100,000  or  any  higher 
amount  authorized  by  the  Attorney 
General,  the  authority  to  accept  the 
compromise  rests  with  the  Department 
of  Justice.  The  Commission  will 
evaluate  an  offer,  using  the  factors  set 
forth  in  31  CFR  902.2  and.  as 
appropriate,  refer  the  offer  with  the 
appropriate  financial  information  to  the 
Department  of  Justice.  Department  of 
Justice  approval  is  not  required  if  the 
Commission  rejects  a  compromise  offer. 

§  1 .1 91 6    Suspending  or  terminating 
collection  action. 

The  suspension  or  termination  of 
collection  action  shall  be  made  in 
accordance  with  the  standards  set  forth 
in  Part  903  of  the  Federal  Claims 
Collection  Standards  (31  CFR  Part  903). 

§  1 .1 91 7    Referrals  to  the  Department  of 
Justice  and  transfer  of  delinquent  debt  to 
the  Secretary  of  Treasury. 

(a)  Referrals  to  the  Department  of 
Justice  shall  be  made  in  accordance 
with  the  standards  set  forth  in  Part  904 
of  the  Federal  Claims  Collection 
Standards  (31  CFR  Part  904). 

(b)  The  DCIA  includes  separate 
provisions  governing  the  requirements 
that  the  Commission  transfer  delinquent 
debts  to  Treasury  for  general  collection 
purposes  (cross-servicing)  in  accordance 
with  31  U.S.C.  3711(g)(1)  and  (2).  and 
notify  Treasury  of  delinquent  debts  for 
the  purpose  of  administrative  offset  in 
accordance  with  31  U.S.C.  3716(c)(6). 
Title  31,  United  States  Code  Section 
3711(g)(1)  requires  the  Commission  to 
transfer  to  Treasury  all  collection 
activity  for  a  given  debt.  Under  section 
3711(g),  Treasiuy  will  use  all 
appropriate  debt  collection  tools  to 
collect  the  debt,  including  referral  to  a 
designated  debt  collection  center  or 
private  collection  agency,  and 
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administrative  offset.  Once  a  debt  has 
been  transferred  to  Treasury  pursuant  to 
the  procedures  at  31  CFR  285.12,  the 
Commission  will  cease  all  collection 
activity  related  to  that  debt. 

(c)  All  non-tax  debts  of  claims  owed 
to  the  Commission  that  have  been 
delinquent  for  a  period  of  180  days  shall 
be  transferred  to  the  Secretary  of  the 
Treasury;  and,  upon  such  transfer  the 
Secretary  of  the  Treasury  shall  take 
appropriate  action  to  collect  or 
terminate  collection  actions  on  the  debt 
or  claim.  A  debt  is  considered 
dehnquent  for  purposes  of  this  section 
it  is  180  days  past  due  and  is  legally 
enforceable.  A  debt  is  past-due  if  it  has 
not  been  paid  by  the  date  specified  in 
the  Commission's  initial  written 
demand  for  payment  or  applicable 
agreement  or  instrument  (including  a 
post-delinquency  payment  agreement) 
unless  other  satisfactory  payment 
arrangements  have  been  made. 

§1.1918    Um  of  consumer  reporting 
agencies. 

(a)  The  term  individual  means  a 
natural  person,  and  the  term  "consumer 
reporting  agency"  has  the  meaning 
provided  in  the  Federal  Claims 
Collection  Act,  as  amended.  31  U.S.C. 
3701(a)(3)  or  the  Fair  Credit  Reporting 
Act,  15  U.S.C.  168a(f). 

(b)  The  Commission  may  disclose  to 

a  consiuner  reporting  agency,  or  provide 
information  to  the  Treasury  who  may 
disclose  to  a  consumer  reporting  agency 
from  a  system  of  records,  information 
that  an  individual  is  responsible  for  a 
claim.  System  information  includes,  for 
example,  name,  taxpayer  identification 
number,  business  and  home  address, 
business  and  home  telephone  numbers, 
the  amount  of  the  debt,  the  amount  of 
unpaid  principle,  the  late  period,  and 
the  payment  history.  Before  the 
Commission  reports  the  information,  it 
will; 

(1)  Provide  notice  required  by  section 
5  U.S.C.  552a(e)(4)  that  information  in 
the  system  may  be  disclosed  to  a 
consiuner  reporting  agency; 

(2)  Review  the  claim  to  determine  that 
it  is  valid  and  overdue; 

(3)  Make  reasonable  efforts  using 
information  provided  by  the  debtor  in 
Commission  files  to  notify  the  debtor, 
unless  otherwise  specified  under  the 
terms  of  a  contract  or  agreement — 

(i)  That  payment  of  the  claim  is 
overdue; 

(ii)  That,  within  not  less  than  60  days 
from  the  date  of  the  notice,  the 
Commission  intends  to  disclose  to  a 
consumer  reporting  agency  that  the 
individual  is  responsible  for  that  claim; 


(iii)  That  information  in  the  system  bi 
records  may  be  disclosed  to  the 
consumer  reporting  agency;  and 

(iv)  That  unless  otherwise  specified 
and  agreed  to  in  an  agreement,  contract, 
or  by  the  terms  of  a  note  and/ or  security 
agreement,  or  that  the  debt  arises  from 
the  nonpayment  of  a  Commission  fee. 
penalty,  or  other  statutory  or  regulatory 
obligations,  the  individual  will  be 
provided  with  an  explanation  of  the 
claim,  and,  as  appropriate,  procedures 
to  dispute  information  in  the  records  of 
the  agency  about  the  claim,  and  to 
administrative  appeal  or  review  of  the 
claim;  and 

(4)  Review  Commission  records  to 
determine  that  the  individual  has  not — 

(i)  Repaid  or  agreed  to  repay  the  claim 
under  a  written  repayment  plan  agreed 
to  and  signed  by  both  the  individual 
and  the  Conunission's  representative; 
or.  if  eligible, 

(ii)  Filed  for  review  of  the  claim  under 
paragraph  (g)  of  this  section; 

(c)  The  Commission  shall:  (1)  Disclose 
to  each  consumer  reporting  agency  to 
which  the  original  disclosure  was  made 
a  substantial  change  in  the  condition  or 
amount  of  the  claim; 

(2)  Verify  or  correct  promptly 
information  about  the  claim,  on  request 
of  a  consumer  reporting  agency  for 
verification  of  any  or  all  information  so 
disclosed;  and 

(3)  Obtain  assurances  from  each 
consumer  reporting  agency  that  they  are 
complying  with  all  laws  of  the  United 
States  relating  to  providing  consumer 
credit  information. 

(d)  The  Commission  shall  ensure  that 
information  disclosed  to  the  consumer 
reporting  agency  is  limited  to — 

(1)  Information  necessary  to  establish 
the  identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number; 

(2)  The  amount,  status,  and  history  of 
the  claim;  and 

(3)  The  agency  or  program  under 
which  the  claim  arose. 

(e)  All  accounts  in  excess  of  $100  that 
have  been  delinquent  more  than  31  days 
will  normally  be  referred  to  a  consumer 
reporting  agency. 

(f)  Under  the  same  provisions  as 
described  above,  the  Commission  may 
disclose  to  a  credit  reporting  agency, 
information  relating  to  a  debtor  other 
than  a  natiual  person.  Such  commercial 
debt  accounts  are  not  covered  by  the 
Privacy  Act.  Moreover,  commercial  debt 
accounts  are  subject  to  the 
Commission's  rules  concerning  debt 
obligation,  including  Part  1  rules  related 
to  auction  debt,  and  the  agreements  of 
the  parties. 


§1.1919    Contracting  for  collection 
service*. 

(a)  Subject  to  the  provisions  of 
paragraph  (b)  of  this  section,  the 
Commission  may  contract  with  private 
collection  contractors,  as  defined  in  31 
U.S.C.  3701(f).  to  recover  delinquent 
debts.  In  that  regard,  the  Commission: 

(1)  Retains  the  authority  to  resolve 
disputes,  compromise  debts,  suspend  or 
terminate  collection  activity,  and  refer 
debts  for  litigation; 

(2)  Restricts  the  private  collection 
contractor  from  offering,  as  an  incentive 
for  payment,  the  opportunity  to  pay  the 
debt  less  the  private  collection 
contractor's  fee  unless  the  Conunission 
has  granted  such  authority  prior  to  the 

offer; 

(3)  Specifically  requires,  as  a  term  of 
its  contract  with  the  private  collection 
contractor,  that  the  private  collection 
contractor  is  subject  to  the  Privacy  Act 
of  1974  to  the  extent  specified  in  5 
U.S.C.  552a(m).  and  to  applicable 
Federal  and  state  laws  and  regulations 
pertaining  to  debt  collection  practices, 
including  but  not  limited  to  the  Fair 
Debt  Collection  Practices  Act,  15  U.S.C. 
1692; and 

(4)  The  private  collection  contractor  is 
required  to  account  for  all  amounts 
collected. 

(b)  Although  the  Commission  will  use 
government-wide  debt  collection 
contracts  to  obtain  debt  collection 
services  provided  by  private  collection 
contractors,  the  Commission  may  refer 
debts  to  private  collection  contractors 
pursuant  to  a  contract  between  the 
Connnission  and  the  private  collection 
contractor  in  those  situations  where  the 
Commission  is  not  required  to  transfer 
debt  to  the  Secretary  of  the  Treasury  for 
debt  collection. 

(c)  Agencies  may  fund  private 
collection  contractor  in  accordance  with 
31  U.S.C.  3718(d),  or  as  otherwise 
permitted  by  law. 

(d)  The  Commission  may  enter  into 
contracts  for  locating  and  recovering 
assets  of  the  United  States,  such  as 
unclaimed  assets,  but  it  will  first 
establish  procedures  that  are  acceptable 
to  Treasury  before  entering  into 
contracts  to  recover  assets  of  the  United 
States  held  by  a  state  government  or  a 
financial  institution. 

(e)  The  Commission  may  enter  into 
contracts  for  debtor  asset  and  income 
search  reports.  In  accordance  with  31 
U.S.C.  3718(d),  such  contracts  may 
provide  that  the  fee  a  contractor  charges 
the  Commission  for  such  services  may 
be  payable  from  the  amounts  recovered, 
imless  otherwise  prohibited  by  statute. 
In  that  regard,  fees  for  those  services 
will  be  added  to  the  amount  collected 
and  are  part  of  the  administrative 
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collection  costs  passed  on  to  the  debtor. 
See  §1.1940. 

§§  1.1920  ttirough  1.1924    [Reserved] 

§1.1925    Purpose. 

This  section  applies  to  individuals 
who  are  employees  of  the  Commission 
and  provides  the  standards  to  be 
followed  by  the  Conunission  in 
implementing  5  U.S.C.  5514;  sec.  8(1)  of 
E.0. 11609;  redesignated  in  sec.  2-1  of 
E.0. 12107  to  recover  a  debt  from  the 
pay  account  of  a  Commission  employee. 
It  also  establishes  procediual  guidelines 
to  recover  debts  when  the  employee's 
creditor  and  paying  agencies  are  not  the 
same. 

§1.1926    Scope. 

(a)  Coverage.  This  section  applies  to 
the  Commission  and  employees  as 
defined  by  §1.1901. 

(b)  Applicability.  This  section  and  5 
U.S.C.  5514  apply  in  recovering  certain 
debts  by  offset,  except  where  the 
employee  consents  to  the  recovery,  irova 
the  current  pay  accoimt  of  that 
employee.  Because  it  is  an 
administrative  offset,  debt  collection 
procedures  for  salary  offset  which  are 
not  specified  in  5  U.S.C.  5514  and  these 
regidations  should  be  consistent  with 
the  provisions  of  the  Federal  Claims 
Collection  Standards  (31  CFR  Parts  900- 
904). 

(1)  Excluded  debts  or  claims.  The 
procediues  contained  in  this  section  do 
not  apply  to  debts  or  claims  arising 
under  the  Internal  Revenue  Code  of 
1954,  as  amended  (26  U.S.C.  1  et  seq.), 
the  Social  Security  Act  (42  U.S.C.  301 
et  seq.)  or  the  tariff  laws  of  the  United 
States,  or  to  any  case  where  collection 
of  a  debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  (e.g.  travel  advances  in  5  U.S.C. 
5705  and  employee  training  expenses  in 
5  U.S.C.  4108). 

(2)  This  section  does  not  preclude  an 
employee  fix)m  requesting  waiver  of  an 
erroneous  payment  under  5  U.S.C.  5584, 
10  U.S.C.  2774.  or  32  U.S.C.  716.  or  in 
any  way  questioning  the  amoimt  or 
validity  of  a  debt,  in  the  manner 
prescribed  by  the  Conunissioner. 
Similarly,  this  subpart  does  not 
preclude  an  employee  bom  requesting 
waiver  of  the  collection  of  a  debt  under 
any  other  applicable  statutory  authority. 

(c)  Time  limit.  Under  31  CFR 
901.3(a)(4)  offset  may  not  be  initiated 
more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  unless  an  exception 
applies  as  stated  in  §  901.3(a)(4). 

§1.1927    Notification. 

(a)  Salary  offset  deductions  will  not 
be  made  unless  the  Managing  Director 


of  the  Commission,  or  the  Managing 
Director's  designee,  provides  to  the 
employee  at  least  30  days  before  any 
deduction,  written  notice  stating  at  a 
minimum: 

(1)  The  Commission's  determination 
that  a  debt  is  owed,  including  the  origin, 
nature,  and  amount  of  the  debt; 

(2)  The  Commission's  intention  to 
collect  the  debt  by  means  of  deduction 
frtjm  the  employee's  current  disposable 
pay  accoimt; 

(3)  The  frequency  and  amount  of  the 
intended  deduction  (stated  as  a  fixed 
dollar  amount  or  as  a  percentage  of  pay. 
not  to  exceed  15  percent  of  disposable 
pay)  and  the  intention  to  continue  the 
deductions  until  the  debt  is  paid  in  full 
or  otherwise  resolved; 

(4)  An  explanation  of  the 
Commission's  policy  concerning 
interest,  penalties,  and  administrative 
costs  (§§  1.1940  and  1.1941  of  this 
regulation),  a  statement  that  such 
assessments  must  be  made  unless 
excused  in  accordance  with  the  FCCS; 

(5)  The  employee's  right  to  inspect 
and  copy  Government  records  relating 
to  the  debt  or,  if  the  employee  or  his  or 
her  representative  cannot  personally 
inspect  the  records,  to  request  and 
receive  a  copy  of  such  records. 

(6)  If  not  previously  provided,  the 
opportunity  (under  terms  agreeable  to 
the  Commission)  to  establish  a  schedule 
for  the  voltmtary  repayment  of  the  debt 
or  to  enter  into  a  written  agreement  to 
establish  a  schedule  for  repayment  of 
the  debt  in  lieu  of  offset.  The  agreement 
must  be  in  writing,  signed  by  both  the 
employee  and  the  Managing  Director  (or 
designee)  of  the  Commission  and 
documented  in  Conunission  files  (see 
the  FCCS). 

(7)  The  employee's  right  to  a  hearing 
conducted  by  an  official  arranged  by  the 
Commission  (an  administrative  law 
judge,  or  alternatively,  a  hearing  official 
not  under  the  control  of  the  head  of  the 
Commission)  if  a  petition  is  filed  as 
prescribed  by  this  subpart. 

(8)  The  method  and  time  period  for 
petitioning  for  a  hearing; 

(9)  That  the  timely  filing  of  a  petition 
for  hearing  will  stay  the  commencement 
of  collection  proceedings; 

(10)  That  the  final  decision  in  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  earliest  practical  date,  but 
not  later  than  60  days  after  the  filing  of 
the  petition  requesting  the  hearing 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings; 

(11)  That  any  knowingly  false, 
misleading,  or  frivolous  statements, 
representations,  or  evidence  may  subject 
the  employee  to: 


(i)  Disciplinary  procedures 
appropriate  under  Chapter  75  of  Title  5, 
United  States  Code,  Part  752  of  Title  5, 
Code  of  Federal  Regulations,  or  any 
other  applicable  statutes  or  regulations. 

(ii)  Penalties  under  the  False  Claims 
Act  sections  3729-3731  of  Title  31, 
United  States  Code,  or  any  other 
applicable  statutory  authority;  or 

(iii)  Criminal  penalties  under  sections 
286,  287, 1001.  and  1002  of  Title  18, 
United  States  Code,  or  any  other 
applicable  statutory  authority. 

(12)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made;  and 

(13)  Unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

(b)  Notifications  under  this  section 
shall  be  hand  delivered  with  a  record 
made  of  the  date  of  delivery,  or  shall  be 
mailed  by  certified  mail,  return  receipt 
requested. 

(c)  No  notification,  hearing,  written 
responses  or  final  decisions  tuder  this 
regulation  are  required  by  the 
Conunission  for: 

(1)  Any  adjustment  to  pay  arising  out 
of  an  employee's  election  of  coverage,  or 
change  in  coverage,  under  a  Federal 
benefit  program  requiring  periodic 
deductions  from  pay,  if  the  amount  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less; 

(2)  A  routine  intra-Commission 
adjustment  of  pay  that  is  made  to 
correct  an  overpayment  of  pay 
attributable  to  clerical  or  administrative 
errors  or  delays  in  processing  pay 
documents,  if  the  overpayment  occurred 
within  the  four  pay  periods  preceding 
the  adjustment,  or  as  soon  thereafter  as 
practical,  the  individual  is  provided 
written  notice  of  the  nature  and  the 
amount  of  the  adjustment  and  point  of 
contact  for  contesting  such  adjustment; 
or 

(3)  Any  adjustment  to  collect  a  debt 
amounting  to  $50  or  less,  if,  at  the  time 
of  such  adjustment,  or  as  soon  thereafter 
as  practical,  the  individual  is  provided 
written  notice  of  the  nature  and  the 
amount  of  the  adjustment  and  a  point  of 
contact  for  contesting  such  adjustment. 


§1.1928 

(a)  Petition  for  hearing.  (1)  An 
employee  may  request  a  hearing  by 
filing  a  written  petition  with  the 
Managing  Director  of  the  Commission, 
or  designated  official  stating  why  the 
employee  believes  the  determination  of 
the  Commission  concerning  the 
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existence  or  the  amount  of  the  debt  is 
in  error. 

(2)  The  employee's  petition  must  be 
executed  under  penalty  of  perjiuy  by 
the  employee  and  fully  identify  and 
explain  with  reasonable  specificity  all 
the  facts,  evidence  and  witnesses,  if  any, 
which  the  employee  believes  support 
lus  or  hw  position. 

(3)  The  petition  must  be  filed  no  later 
than  fifteen  (15)  calendar  days  from  the 
date  that  the  notification  was  hand 
delivered  or  the  date  of  delivery  by 
certified  mail,  retimi  receipt  requested. 

(4)  If  a  petition  is  received  after  the 
fifteenth  (15)  calendar  day  deadline 
referred  to  paragraph  (a)  (3)  of  this 
section,  the  Commission  will 
nevertheless  accept  the  petition  if  the 
employee  can  show,  in  writing,  that  the 
delay  was  due  to  circumstances  beyond 
his  or  her  control,  or  because  of  feilure 
to  receive  notice  of  the  time  limit 
(imless  otherwise  aware  of  it). 

(5)  If  a  petition  is  not  filed  within  the 
time  limit  specified  in  paragraph  (a)  (3) 
of  this  section,  and  is  not  accepted 
pursuant  to  paragraph  (a)(4)  of  this 
section,  the  employee's  right  to  hearing 
will  be  considered  waived,  and  salary 
ofi'set  will  be  implemented  by  the 
Commission. 

(b)  Type  of  hearing.  (1)  The  form  and 
content  of  the  hearing  will  be 
determined  by  the  hearing  official  who 
shall  be  a  person  outside  the  control  or 
authority  of  the  Commission  except  that 
nothing  herein  shall  be  construed  to 
prohibit  the  appointment  of  an 
administrative  law  judge  by  the 
CommissioiL  In  determining  the  type  of 
hearing,  the  hearing  officer  will 
consider  the  nature  and  complexity  of 
the  transaction  giving  rise  to  the  debt. 
The  hearing  may  be  conducted  as  an 
informal  conference  or  interview,  in 
which  the  Commission  and  employee 
will  be  given  a  full  opportunity  to 
present  their  respective  positions,  or  as 
a  more  formal  proceeding  involving  the 
presentation  of  evidence,  argxunents  and 
written  submissions. 

(2)  The  employee  may  represent  him 
or  herself,  or  may  be  represented  by  an 
attorney. 

(3)  The  hearing  official  shall  maintain 
a  siunmary  record  of  the  hearing. 

(4)  The  decision  of  the  hearing  officer 
shall  be  in  writing,  and  shall  state: 

(i)  The  facts  purported  to  evidence  the 
nature  and  origin  of  the  alleged  debt; 

(ii)  The  hearing  official's  analysis, 
findings,  and  conclusions,  in  the  light  of 
the  hearing,  as  to — 

(A)  The  employee's  and/or  agency's 
grounds. 

(B)  The  amount  and  validity  of  the 
alleged  debt,  and. 


(C)  The  repayment  schedule,  if 
appUcable. 

(5)  The  decision  of  the  hearing  official 
shall  constitute  the  final  administrative 
decision  of  the  Commission. 

S1.1929    Daduction  from  MnptoyM's  p«y. 

(a)  Deduction  by  salary  offset,  from  an 
employee's  current  disposable  pay.  shall 
be  subject  to  the  following  conditions: 

(1)  Ordinarily,  debts  to  the  United 
States  will  be  collected  in  full,  in  one 
lump  sum.  This  will  be  done  when 
funds  are  available  for  payment  in  one 
lump  sum.  However,  if  the  employee  is 
financially  unable  to  pay  in  one  lump 
siun  or  the  amount  of  the  debt  exceeds 
15  percent  of  disposable  pay  for  an 
officially  established  pay  interval, 
collection  must  be  made  in  installments. 

(2)  The  size  of  the  installment 
deductions  will  bear  a  reasonable 
relationship  to  the  size  of  the  debt  and 
the  employee's  ability  to  pay  (see  the 
FCCS).  However,  the  installments  will 
not  exceed  15  percent  of  the  disposable 
pay  ftom  which  the  deduction  is  made, 
unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount. 

(3)  Deduction  will  generally 
commence  with  the  next  full  pay 
interval  (ordinarily  the  next  biweekly 
pay  period)  following  the  date:  of  the 
employee's  written  consent  to  salary 
offset,  the  waiver  of  hearing,  or  the 
decision  issued  by  the  hearing  officer. 

(4)  Installment  deductions  will  be 
prorated  for  a  period  not  greater  than 
the  anticipated  period  of  employment 
except  as  provided  in  §  1.1930. 

§  1 . 1 930    Liquidation  from  final  chack  or 
racovary  from  otftar  paymant 

(a)  If  the  employee  retires  or  resigns 
or  if  his  or  her  employment  or  period  of 
active  duty  ends  before  collection  of  the 
debt  is  completed,  offset  of  the  entire 
remaining  balance  of  the  debt  may  be 
made  bom  a  final  payment  of  any 
nature,  including,  but  not  limited  to  a 
final  salary  payment  or  lump-sum  leave 
due  the  employee  as  of  the  date  of 
separation,  to  such  extent  as  is 
necessary  to  liquidate  the  debt. 

(b)  If  the  debt  cannot  be  liquidated  by 
offset  bom  a  final  payment,  offset  may 
be  made  from  later  payments  of  any 
kind  due  from  the  United  States, 
including,  but  not  limited  to,  the  Civil 
Service  Retirement  and  Disability  Fund, 
pursuant  to  §  1.1913. 

§1.1931    Non-waivar  of  rights  by 
payments. 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  under  5  U.S.C.  5514  shall  not 
be  construed  as  a  waiver  of  any  rights 


which  the  employee  may  have  imder  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law,  imless  statutory  or 
contractual  provisions  provide  to  the 
contrary. 

f1.1932    Rafunds. 

(a)  Refunds  shall  promptly  be  made 
when — (1)  A  debt  is  waived  or 
otherwise  found  not  owing  to  the 
United  States  (unless  expressly 
prohibited  by  statute  or  regulation);  or 

(2)  The  employee's  paying  agency  is 
directed  by  an  administrative  or  judicial 
order  to  refund  amounts  deducted  from 
his  or  her  current  pay. 

(b)  Refunds  do  not  bear  interest  imless 
required  or  permitted  by  law  or 
contract. 

§1.1933    Inlaraat.  panaltiaa  and 
administrattva  coats. 

The  assessment  of  interest,  penalties 
and  administrative  costs  shall  be  in 
accordance  with  §§  1.1940  and  1.1941. 

§1.1934    Racovary  whan  tha  Commission 
is  not  craditor  agancy. 

(a)  Responsibilities  of  creditor  agency. 
Upon  completion  of  the  procedures 
established  under  5  U.S.C.  5514,  the 
creditor  agency  must  do  the  followiBg: 

(1)  The  creditor  agency  must  certify, 
in  writing,  that  the  employee  owes  the 
debt,  the  amoimt  and  basis  of  the  debt, 
the  date  on  which  payment(s)  is  due, 
the  date  of  the  Government's  right  to 
collect  the  debt  first  accrued,  and  that 
the  creditor  agency's  regulations 
implementing  5  U.S.C.  5514  have  been 
approved  by  OPM. 

12)  If  the  collection  must  be  made  in 
installments,  the  creditor  agency  also 
must  advise  the  Commission  of  the 
number  of  installments  to  be  collected, 
the  amoimt  of  each  installment,  and  the 
commencement  date  of  the  first 
installment  (if  a  date  other  than  the  next 
officially  established  pay  period  is 
required). 

(3)  Unless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowledging 
receipt  of  the  required  procedures,  and 
the  written  consent  or  statement  is 
forwarded  to  the  Commission,  the 
creditor  agency  also  must  advise  the 
Commission  of  the  action(s)  taken  under 
5  U.S.C.  5514(b)  and  give  the  date(s)  the 
action(s)  was  taken. 

(4)  Except  as  otherwise  provided  in 
this  paragraph,  the  creditor  agency  must 
submit  a  debt  claim  containing  the 
information  specified  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section  and 
an  installment  agreement  (or  other 
instruction  on  the  payment  schedule),  if 
applicable  to  the  Commission. 

(5)  If  the  employee  is  in  the  process 
of  separating,  the  creditor  agency  must 
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submit  its  claim  to  the  Commission  for 
collection  pursuant  to  §  1.1930.  The 
Commission  will  certify  the  total 
amount  of  its  collection  and  provide 
copies  to  the  creditor  agency  and  the 
employee  as  stated  in  paragraph  (c)(1)  of 
this  section.  If  the  Commission  is  aware 
that  the  employee  is  entitled  to 
payments  from  the  Civil  Service 
Retirement  and  Disability  Fund,  or  other 
similar  payments,  it  must  provide 
written  notification  to  the  agency 
responsible  for  making  such  payments 
that  the  debtor  owes  a  debt  (including 
the  amount)  and  that  there  has  been  frill 
compliance  with  the  provisions  of  this 
section.  However,  the  creditor  agency 
must  submit  a  properly  certified  claim 
to  the  agency  responsible  for  making 
such  payments  before  collection  can  be 
made. 

(6)  If  the  employee  is  aheady 
separated  and  all  payments  from  the 
Commission  have  been  paid,  the 
creditor  agency  may  request,  unless 
otherwise  prohibited,  that  money  due 
and  payable  to  the  employee  from  the 
Civil  Service  Retirement  and  Disability 
Fund  (5  CFR  831.1801  et  seq.),  or  other 
similar  funds,  be  administratively  offset 
to  collect  the  debt.  (31  U.S.C.  3716  and 
4  CFR  102.4) 

(b)  Responsibilities  of  the 
Commission — (1)  Complete  claim. 
When  the  Commission  receives  a 
properly  certified  debt  claim  from  a 
creditor  agency,  deductions  should  be 
scheduled  to  begin  prospectively  at  the 
next  official  established  pay  interval. 
The  Commission  will  notify  the 
employee  that  the  Commission  has 
received  a  certified  debt  claim  from  the 
creditor  agency  (including  the  amount) 
and  written  notice  of  the  date 
deductions  from  salary  will  commence 
and  of  the  amount  of  such  deductions. 

(2)  Incomplete  claim.  When  the 
Commission  receives  an  incomplete 
debt  claim  from  a  creditor  agency,  the 
Commission  will  return  the  debt  claim 
with  a  notice  that  procedures  under  5 
U.S.C.  5514  and  this  subpart  must  be 
provided,  and  a  properly  certified  debt 
claim  received,  before  action  will  be 
taken  to  collect  bom  the  employee's 
current  pay  account. 

(3)  Review.  The  Commission  will  not 
review  the  merits  of  the  creditor 
agency's  determination  with  respect  to 
the  amount  or  validity  of  the  debt 
certified  by  the  creditor  agency. 

(c)  Employees  who  transfer  from  one 
paving  agency  to  another. 

(1)  If,  aJFler  the  creditor  agency  has 
submitted  the  debt  claim  to  the 
Commission,  the  employee  transfers  to 
a  position  served  by  a  different  paying 
agency  before  the  debt  is  collected  in 
full,  the  Commission  must  certify  the 


total  amount  of  the  collection  made  on 
the  debt.  One  copy  of  the  certification 
must  be  furnished  to  the  employee, 
another  to  the  creditor  agency  along 
with  notice  of  employee's  transfer. 
However,  the  creditor  agency  must 
submit  a  properly  certified  claim  to  the 
new  paying  agency  before  collection  can 
be  resumed. 

(2)  When  an  employee  transfers  lo 
another  paying  agency,  the  creditor 
agency  necKl  not  repeat  the  due  process 
procedures  described  by  5  U.S.C.  5514 
and  this  subpart  to  resume  the 
collection.  However,  the  creditor  agency 
is  responsible  for  reviewing  the  debt 
upon  receiving  the  former  paying 
agency's  notice  of  the  employee's 
transfer  to  make  sure  the  collection  is 
resumed  by  the  new  paying  agency. 

§  1 .1 935    Obtaining  the  sarvicas  of  a 
hearing  official. 

(a)  When  the  debtor  does  not  work  for 
the  creditor  agency  and  the  creditor 
agency  cannot  provide  a  prompt  and 
appropriate  hearing  before  an 
administrative  law  judge  or  before  a 
hearing  official  furnished  pursuant  to 
another  lawful  arrangement,  the  creditor 
agency  may  contact  an  agent  of  the 
Commission  designated  in  Appendix  A 
of  5  CFR  part  581  for  a  hearing  official, 
and  the  Commission  will  then  cooperate 
as  provided  by  the  FCCS  and  provide  a 
hearing  official. 

(b)  When  the  debtor  works  for  the 
creditor  agency,  the  creditor  agency  may 
contact  any  agent  (of  another  agency) 
designated  in  Appendix  A  of  5  CFR  part 
581  to  arrange  for  a  hearing  official. 
Agencies  must  then  cooperate  as 
required  by  the  FCCS  and  provide  a 
hearing  official. 

(c)  The  determination  of  a  hearing 
official  designated  under  this  section  is 
considered  to  be  an  official  certification 
regarding  the  existence  and  amount  of 
the  debt  for  purposes  of  executing  salary 
offset  under  5  U.S.C.  5514.  A  creditor 
agency  may  make  a  certification  to  the 
Secretary  of  the  Treasury  under  31  CFR 
550.1108  or  a  paying  agency  under  31 
CFR  550.1109  regarding  the  existence 
and  amount  of  the  debt  based  on  the 
certification  of  a  hearing  official.  If  a 
hearing  official  determines  that  a  debt 
may  not  be  collected  via  salary  offset, 
but  the  creditor  agency  finds  that  the 
debt  is  still  valid,  the  creditor  agency 
may  still  seek  collection  of  the  debt 
through  other  means,  such  as  offset  of 
other  Federal  payments,  litigation,  etc. 

§1.1936    Administrative  wage 
garnishment 

(a)  Purpose.  This  section  provides 
procedures  for  the  Commission  to 
collect  money  from  a  debtor's 


disposable  pay  by  means  of 
administrative  wage  garnishment  to 
satisfy  delinquent  non-tax  debt  owed  to 
the  United  States. 

(b)  Scope.  (1)  This  section  applies  to 
Commission-administered  programs 
that  give  rise  to  a  delinquent  nontax 
debt  owed  to  the  United  States  and  to 
the  Commission's  pursuit  of  recovery  of 
such  debt. 

(2)  This  section  shall  apply 
notwithstanding  any  provision  of  State 
law. 

(3)  Nothing  in  this  section  precludes 
the  compromise  of  a  debt  or  the 
suspension  or  termination  of  collection 
action  in  accordance  with  applicable 
law.  See.  for  example,  the  Federal 
Claims  Collection  Standards  (FCCS),  31 
CFR  parts  900  through  904. 

(4)  The  receipt  of  payments  pursuant 
to  this  section  does  not  preclude  the 
Commission  from  pursuing  other  debt 
collection  remedies,  including  the  offset 
of  Federal  payments  to  satisfy 
delinquent  nontax  debt  owed  to  the 
United  States.  The  Commission  may 
pursue  such  debt  collection  remedies 
separately  or  in  conjunction  with 
administrative  wage  garnishment. 

(5)  This  section  does  not  apply  to  the 
collection  of  delinquent  nontax  debt 
owed  to  the  Commission  from  the  wages 
of  Federal  employees  from  their  Federal 
employment.  Federal  pay  is  subject  to 
the  Federal  salary  offset  procedures  set 
forth  in  5  U.S.C.  5514,  §§  1.1925 
through  1.1935.  and  other  applicable 
laws. 

(6)  Nothing  in  this  section  requires 
the  Commission  to  duplicate  notices  or 
administrative  proceedings  required  by 
contract  or  other  laws  or  regulations. 

(c)  Definitions.  In  addition  to  the 
definitions  set  forth  in  §  1.1901  as  used 
in  this  section,  the  following  definitions 
shall  apply: 

(1)  Business  day  means  Monday 
through  Friday.  For  purposes  of 
computation,  the  last  day  of  the  period 
will  be  included  unless  it  is  a  Federal 
legal  holiday. 

(2)  Certificate  of  service  means  a 
certificate  signed  by  a  Commission 
official  indicating  the  nature  of  the 
document  to  which  it  pertains,  the  date 
of  mailing  of  the  document,  and  to 
whom  the  document  is  being  sent. 

(3)  Day  means  calendar  day.  For 
purposes  of  computation,  the  last  day  of 
the  period  will  be  included  unless  it  is 

a  Saturday,  a  Sunday,  or  a  Federal  legal 
holiday. 

(4)  Disposable  pay  means  that  part  of 
the  debtor's  compensation  (including, 
but  not  limited  to,  salary,  bonuses, 
commissions,  and  vacation  pay)  from  an 
employer  remaining  after  the  deduction 
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of  health  insurance  premiiuns  and  any 
amounts  required  by  law  to  be  withheld. 

(5)  Amounts  required  by  law  to  be 
withheld  include  amounts  for 
deductions  such  as  social  security  taxes 
and  withholding  taxes,  but  do  not 
include  any  amount  withheld  pursuant 
to  a  court  order. 

(6)  Employer  means  a  person  or  entity 
that  employs  the  services  of  others  and 
that  pays  their  wages  or  salaries.  The 
term  employer  includes,  but  is  not 
limited  to.  State  and  local  Governments, 
but  does  not  include  an  agency  of  the 
Federal  Government. 

(7)  Garnishment  means  the  process  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  the 
paying  of  those  amoimts  to  a  creditor  in 
satisfaction  of  a  withholding  order. 

(8)  Withholding  order  means  any 
order  for  withholding  or  garnishment  of 
pay  issued  by  an  agency,  or  judicial  or 
administrative  body.  For  purposes  of 
this  section,  the  terms  "wage 
garnishment  order"  and  "garnishment 
order"  have  the  same  meaning  as 
"withholding  order.  ' 

(d)  General  rule.  Whenever  the 
Gommission  determines  that  a 
delinquent  debt  is  owed  by  an 
individual,  the  Commission  may  initiate 
proceedings  administratively  to  garnish 
the  wages  of  the  delinquent  debtor  as 
governed  by  procedures  prescribed  by 
31  CFR  285.  Wage  garnishment  will 
usually  be  performed  for  the 
Commission  by  the  Treasury  as  part  of 
the  debt  collection  processes  for 
Commission  debts  referred  to  Treasury 
for  further  collection  action. 

(e)  Notice  requirements.  (1)  At  least  30 
days  before  the  initiation  of  garnishment 
proceedings,  the  Commission  shall  mail, 
by  first  class  mail,  to  the  debtor's  last 
known  address  a  written  notice 
informing  the  debtor  of: 

(i)  The  nature  and  amount  of  the  debt; 

(ii)  The  intention  of  the  Commission 
to  initiate  proceedings  to  collect  the 
debt  through  deductions  from  pay  until 
the  debt  and  all  accumulated  interest, 
penalties  and  administrative  costs  are 
paid  in  full;  and 

(iii)  An  explanation  of  the  debtor's 
rights,  including  those  set  forth  in 
paragraph  (e)(2)  of  this  section,  and  the 
time  frame  within  which  the  debtor  may 
exercise  his  or  her  rights. 

(2)  The  debtor  shall  be  afforded  the 
opportunity: 

(i)  To  inspect  and  copy  agency 
records  related  to  the  debt; 

(ii)  To  enter  into  a  written  repayment 
agreement  with  the  Commission  under 
terms  agreeable  to  the  Commission;  and 

(iii)  For  a  hearing  in  accordance  with 
paragraph  (f)  of  this  section  concerning 
the  existence  or  the  amount  of  the  debt 


or  the  terms  of  the  proposed  repayment 
schedule  under  the  garnishment  order. 
However,  the  debtor  is  not  entitled  to  a 
hearing  concerning  the  terms  of  the 
proposed  repayment  schedule  if  these 
terms  have  been  established  by  written 
agreement  under  paragraph  (e)(2)(ii)  of 
this  section. 

(3)  The  Commission  will  keep  a  copy 
of  a  certificate  of  service  indicating  the 
date  of  mailing  of  the  notice.  The 
certificate  of  service  may  be  retained 
electronically  so  long  as  the  manner  of 
retention  is  sufficient  for  evidentiary 
purposes. 

(n  Hearing.  Pursuant  to  31  CFR 
285.11(f)(1),  the  Commission  hereby 
adopts  by  reference  the  hearing 
procedures  of  31  CFR  285.11(f). 

(g)  Wage  garnishment  order.  (1) 
Unless  the  Commission  receives 
information  that  the  Commission 
believes  justifies  a  delay  or  cancellation 
of  the  withholding  order,  the 
Commission  will  send,  by  first  class 
mail,  a  withholding  order  to  the  debtor's 
employer  within  30  days  after  the 
debtor  fails  to  make  a  timely  request  for 
a  hearing  (i.e.,  within  15  business  days 
after  the  mailing  of  the  notice  described 
in  paragraph  (e)(1)  of  this  section),  or,  if 
a  timely  request  for  a  hearing  is  made 
by  the  debtor,  within  30  days  after  a 
final  decision  is  made  by  the 
Commission  to  proceed  with 
garnishment,  or  as  soon  as  reasonably 
possible  thereafter. 

(2)  The  withholding  order  sent  to  the 
employer  under  paragraph  (g)(1)  of  this 
section  shall  be  in  a  form  prescribed  by 
the  Secretary  of  the  Treasury  on  the 
Commission's  letterhead  and  signed  by 
the  head  of  the  Commission  or  his/her 
delegate.  The  order  shall  contain  only 
the  information  necessary  for  the 
employer  to  comply  with  the 
withholding  order,  including  the 
debtor's  name,  address,  and  social 
security  number,  as  well  as  instructions 
for  withholding  and  information  as  to 
wherepayments  should  be  sent. 

(3)  The  Commission  will  keep  a  copy 
of  a  certificate  of  service  indicating  the 
date  of  mailing  of  the  order.  The 
certificate  of  service  may  be  retained 
electronically  so  long  as  the  manner  of 
retention  is  sufficient  for  evidentiary 
purposes. 

(h)  Certification  by  employer.  Along 
with  the  withholding  order,  the 
Commission  shall  send  to  the  employer 
a  certification  in  a  form  prescribed  by 
the  Secretary  of  the  Treasiuy .  The 
employer  shall  complete  and  return  the 
certification  to  the  Commission  within 
the  time  frame  prescribed  in  the 
instructions  to  the  form  addressing 
matters  such  as  information  about  the 
debtor's  employment  status  and 


disposable  pay  available  for 
withholding. 

(i)  Amounts  withheld.  (1)  After  receipt 
of  the  garnishment  order  issued  under 
this  section,  the  employer  shall  deduct 
from  all  disposable  pay  paid  to  the 
applicable  debtor  during  each  pay 
period  the  amoimt  of  garnishment 
described  in  paragraph  (i)(2)  of  this 
section. 

(2)  Subject  to  the  provisions  of 
paragraphs  (i)(3)  and  (i)(4)  of  this 
section,  the  amount  of  garnishment 
shall  be  the  lesser  of: 

(i)  The  amount  indicated  on  the 
garnishment  order  up  to  15%  of  the 
debtor's  disposable  pay;  or 

(ii)  The  amount  set  forth  in  15  U.S.C. 
1673(a)(2)  (Restriction  on  Garnishment). 
The  amoimt  set  forth  at  15  U.S.C. 
1673(a)(2)  is  the  amount  by  which  a 
debtor's  disposable  pay  exceeds  an 
amount  equivalent  to  thirty  times  the 
mmimum  wage.  See  29  CFR  870.10. 

(3)  When  a  debtor's  pay  is  subject  to 
withholding  orders  with  priority  the 
following  shall  apply: 

(i)  Unless  otherwise  provided  by 
Federal  law.  withholding  orders  issued 
under  this  section  shall  be  paid  in  the 
amounts  set  forth  under  paragraph  (i)(2) 
of  this  section  and  shall  have  priority 
over  other  withholding  orders  which  are 
served  later  in  time.  Notwithstanding 
the  foregoing,  withholding  orders  for 
family  support  shall  have  priority  over 
withholding  orders  issued  under  this 
section. 

(ii)  If  amounts  are  being  withheld 
from  a  debtor's  pay  piusuant  to  a 
withholding  order  served  on  an 
employer  before  a  withholding  order 
issued  pursuant  to  this  section,  or  if  a 
withholding  order  for  family  support  is 
served  on  an  employer  at  any  time,  the 
amounts  withheld  pursuant  to  the 
withholding  order  issued  under  this 
section  shall  be  the  lesser  of: 

(A)  The  amount  calculated  under 
paragraph  (i)(2)  of  this  section,  or 

(B)  An  amount  equal  to  25%  of  the 
debtor's  disposable  pay  less  the 
amount(s)  withheld  under  the 
withholding  order(s)  with  priority. 

(iii)  If  a  debtor  owes  more  than  one 
debt  to  the  Commission,  the 
Commission  may  issue  multiple 
withholding  orders  provided  that  the 
total  amount  garnished  from  the 
debtor's  pay  for  such  orders  does  not 
exceed  the  amount  set  forth  in 
paragraph  (i)(2)  of  this  section.  For 
purposes  of  this  paragraph  (i)(3)(iii).  the 
term  agency  refers  to  the  Commission 
that  is  owed  the  debt. 

(4)  An  amount  greater  than  that  set 
forth  in  paragraphs  (i)(2)  and  (i)(3)  of 
this  section  may  be  withheld  upon  the 
written  consent  of  debtor. 
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(5)  The  employer  shall  promptly  pay 
to  the  Commission  all  amounts 
withheld  in  accordance  with  the 
withholding  order  issued  pursuant  to 
this  section. 

(6)  An  employer  shall  not  be  required 
to  vary  its  normal  pay  and  disbursement 
cycles  in  order  to  comply  with  the 
withholding  order. 

(7)  Any  assignment  or  allotment  by  an 
employee  of  his  earnings  shall  be  void 
to  the  extent  it  interferes  with  or 
prohibits  execution  of  the  withholding 
order  issued  under  this  section,  except 
for  any  assignment  or  allotment  made 
pursuant  to  a  family  support  judgment 
or  order. 

(8)  The  employer  shall  withhold  the 
appropriate  amount  from  the  debtor's 
wages  for  each  pay  period  until  the 
employer  receives  notification  bom  the 
Commission  to  discontinue  wage 
withholding.  The  garnishment  order 
shall  indicate  a  reasonable  period  of 
time  within  which  the  employer  is 
required  to  commence  wage 
withholding. 

(j)  Exclusions  from  garnishment.  The 
Commission  may  not  garnish  the  wages 
of  a  debtor  who  it  knows  has  been 
involuntarily  separated  from 
employment  imtil  the  debtor  has  been 
reemployed  continuously  for  at  least  12 
months.  The  debtor  has  the  burden  of 
informing  the  Commission  of  the 
circumstances  surrounding  an 
involuntary  separation  from 
employment. 

(k)  Financial  hardship.  (1)  A  debtor 
whose  wages  are  subject  to  a  wage 
withholding  order  under  this  section, 
may.  at  any  time,  request  a  review  by 
the  Commission  of  the  amount 
garnished,  based  on  materially  changed 
circumstances  such  as  disability, 
divorce,  or  catastrophic  illness  which 
result  in  demonstrated  financial 
hardship. 

(2)  A  debtor  requesting  a  review 
under  paragraph  (k)(l)  of  this  section 
shall  submit  the  basis  for  claiming  that 
the  current  amount  of  garnishment 
results  in  demonstarted  financial 
hardship  to  the  debtor,  along  with 
supporting  documentation.  The 
Commission  will  consider  any 
information  submitted;  however, 
demonstrated  financial  hardship  must 
be  based  on  financial  records  that 
include  Federal  and  state  tax  returns, 
affidavits  executed  under  the  pain  and 
penalty  of  perjury,  and,  in  the  case  of 
business-related  financial  hardship  {e.g., 
the  debtor  is  a  partner  or  member  of  a 
business-agency  relationship)  full 
financial  statements  (audited  and/or 
submitted  under  oath)  in  accordance 
with  procediues  and  standards 
established  by  the  Conunission. 


(3)  If  a  financial  hardship  is  found, 
the  Commission  will  downwardly 
adjust,  by  an  amoimt  and  for  a  period 
of  time  agreeable  to  the  Commission,  the 
amount  garnished  to  reflect  the  debtor's 
financial  condition.  The  Commission 
will  notify  the  employer  of  any 
adjustments  to  the  amounts  to  be 
withheld. 

(1)  Ending  garnishment.  (1)  Chice  the 
Commission  has  fully  recovered  the 
amounts  owed  by  the  debtor,  including 
interest,  penalties,  and  administrative 
costs  consistent  with  the  FCCS,  the 
Commission  will  send  the  debtor's 
employer  notification  to  discontinue 
wage  withholding. 

(2)  At  least  annually,  the  Conunission 
shall  review  its  debtors'  accounts  to 
ensure  that  garnishment  has  been 
terminated  for  accounts  that  have  been 
paid  in  full. 

(m)  Actions  prohibited  by  the 
employer.  An  employer  may  not 
discharge,  refuse  to  employ,  or  take 
disciplinary  action  against  the  debtor 
due  to  the  issuance  of  a  withholding 
order  under  this  section. 

(n)  Refunds.  (1)  If  a  hearing  official,  at 
a  hearing  held  pursuant  to  paragraph 
(f)(3)  of  this  section,  determines  that  a 
debt  is  not  legally  due  and  owing  to  the 
United  States,  the  Commission  shall 
promptly  refund  any  amount  collected 
by  means  of  administrative  wage 
garnishment. 

(2)  Unless  required  by  Federal  law  or 
contract,  refunds  under  this  section 
shall  not  bear  interest. 

(o)  Right  of  action.  The  Commission 
may  sue  any  employer  for  any  amount 
that  the  employer  fails  to  withhold  from 
wages  owed  and  payable  to  an  employee 
in  accordance  with  paragraphs  (g)  and 
(i)  of  this  section.  However,  a  suit  may 
not  be  filed  before  the  termination  of  the 
collection  action  involving  a  particular 
debtor,  unless  earlier  filing  is  necessary 
to  avoid  expiration  of  any  applicable 
statute  of  limitations  period.  For 
purposes  of  this  section,  "termination  of 
the  collection  action"  occurs  when  the 
Commission  has  terminated  collection 
action  in  accordance  with  the  FCCS  or 
other  applicable  standards.  In  any  event, 
termination  of  the  collection  action  will 
have  been  deemed  to  occur  if  the 
Commission  has  not  received  any 
payments  to  satisfy  the  debt  from  the 
particular  debtor  whose  wages  were 
subject  to  garnishment,  in  whole  or  in 
part,  for  a  period  of  one  (1)  year. 

§§1-1937  ttirough  1.1939    [Reserved] 

§1.1940    Assessment 

(a)  Except  as  provided  in  paragraphs 
(g).  (h).  and  (i)  of  this  section  or 
§1.1941,  the  Commission  shall  charge 


interest,  penalties,  and  administrative 
costs  on  debts  owed  to  the  United  States 
pursuant  to  31  U.S.C.  3717.  The 
Commission  will  mail,  hand-deliver,  or 
use  other  forms  of  transmission, 
including  facsimile  telecopier  service,  a 
written  notice  to  the  debtor,  at  the 
debtor's  most  recent  address  available  to 
the  Commission,  explaining  the 
Commission's  requirements  concerning 
these  charges  except  where  these 
requirements  are  included  in  a 
contractual  or  repayment  agreement,  or 
otherwise  provided  in  the  Commission's 
rules,  as  may  be  amended  from  time  to 
time.  These  charges  shall  continue  to 
accrue  until  the  debt  is  paid  in  full  or 
otherwise  resolved  through 
compromise,  termination,  or  waiver  of   ' 
the  charges.  This  provision  is  not 
intended  to  modify  to  limit  the  terms  of 
any  contract,  note,  or  security  agreement 
from  the  debtor,  or  to  modify  or  limit 
the  Commission's  rights  under  its  rules 
with  regard  to  the  notice  or  the  parties' 
agreement  to  waive  notice. 

(b)  The  Commission  shall  charge 
interest  on  debts  owed  the  United  States 
as  follows: 

(1)  Interest  shall  accrue  from  the  date 
of  delinquency,  or  as  otherwise 
provided  by  the  terms  of  any  contact, 
note,  or  security  agreement,  regulation, 
or  law. 

(2)  Unless  otherwise  established  in  a 
contract,  repayment  agreement,  or  by 
statute,  the  rate  of  interest  charged  shall 
be  the  rate  established  annually  by  the 
Treasury  in  accordance  with  31  U.S.C. 
3717.  Pursuant  to  31  U.S.C.  3717,  an 
agency  may  charge  a  higher  rate  of 
interest  if  it  reasonably  determines  that 
a  higher  rate  is  necessary  to  protect  the 
rights  of  the  United  States.  The  agency 
should  document  the  reason(s)  for  its 
determination  that  the  higher  rate  is 
necessary. 

(3)  The  rate  of  interest,  as  initially 
charged,  shall  remain  fixed  for  the 
duration  of  the  indebtedness.  When  a 
debtor  defaults  on  a  repayment 
agreement  and  seeks  to  enter  into  a  new 
agreement,  the  agency  may  require 
payment  of  interest  at  a  new  rate  that 
reflects  the  current  value  of  funds  to  the 
Treasury  at  the  time  the  new  agreement 
is  executed.  Interest  shall  not  be 
compounded,  that  is,  interest  shall  not 
be  charged  on  interest,  penalties,  or 
administrative  costs  required  by  this 
section.  If,  however,  a  debtor  defaults  on 
a  previous  repayment  agreement, 
charges  that  accrued  but  were  not 
collected  under  the  defaulted  agreement 
shall  be  added  to  the  principal  under 
the  new  repayment  agreement. 

(c)  The  Commission  shall  assess 
administrative  costs  incurred  for 
processing  and  handling  delinquent 
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debts.  The  calculation  of  administrative 
costs  may  be  based  on  actual  costs 
incurred  or  upon  estimated  costs  as 
determined  by  the  Commission. 
Commission  administrative  costs 
include  the  personnel  and  service  costs 
(e.g.,  telephone,  copier,  and  overhead) 
to  notify  and  collect  the  debt,  without 
regard  to  the  success  of  such  efforts  by 
the  Commission. 

(d)  Unless  otherwise  established  in  a 
contract,  repayment  agreement,  or  by 
statute,  the  Commission  will  charge  a 
penalty,  pursuant  to  31  U.S.C. 
3717(e)(2).  currently  not  to  exceed  six 
percent  (6%)  a  year  on  the  amount  due 
on  a  debt  that  is  delinquent  for  more 
than  90  days.  This  charge  shall  accrue 
from  the  date  of  delinquency.  If  the  rate 
permitted  under  31  U.S.C.  3717  is 
changed,  the  Commission  will  apply 
that  rate. 

(e)  The  Commission  may  increase  an 
"administrative  debt"  by  the  cost  of 
living  adjustment  in  lieu  of  charging 
interest  and  penalties  under  this 
section.  "Administrative  debt"  includes, 
but  is  not  limited  to.  a  debt  based  on 
fines,  penalties,  and  overpayments,  but 
does  not  include  a  debt  based  on  the 
extension  of  Government  credit,  such  as 
those  arising  from  loans  and  loan 
guaranties.  The  cost  of  living  adjustment 
is  the  percentage  by  which  the 
Consumer  Price  hidex  for  the  month  of 
Jime  of  the  calendar  year  preceding  the 
adjustment  exceeds  the  Consumer  Price 
Index  for  the  month  of  June  of  the 
calendar  year  in  which  the  debt  was 
determined  or  last  adjusted.  Increases  to 
administrative  debts  shall  be  computed 
annually.  Agencies  should  use  this 
alternative  only  when  there  is  a 
legitimate  reason  to  do  so.  such  as  when 
calculating  interest  and  penalties  on  a 
debt  would  be  extremely  difficult 
because  of  the  age  of  the  debt. 

(f)  When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
by  the  agency  shall  be  applied  first  to 
outstanding  penalties  and 
administrative  cost  charges,  second  to 
accrued  interest,  and  third  to  the 
outstanding  principal. 

(g)  The  Commission  will  waive  the 
collection  of  interest  and  administrative 
charges  imposed  pursuant  to  this 
section  on  the  portion  of  the  debt  that 

is  paid  within  30  days  after  the  date  on 
which  interest  began  to  accrue.  The 
Commission  will  not  extend  this  30-day 
period  except  for  good  cause  shown  of 
extraordinary  and  compelling 
circimistances.  completely  documented 
and  supported  in  writing,  submitted  and 
received  before  the  expiration  of  the 
first  30-day  period.  The  Commission 
may,  on  good  cause  shown  of 
extraordinary  and  compelling 


circumstances,  completely  docimiented 
and  supported  in  writing,  waive 
interest,  penalties,  and  administrative 
costs  charged  under  this  section,  in 
whole  or  in  part,  without  regard  to  the 
amount  of  the  debt,  either  under  the 
criteria  set  forth  in  these  standards  for 
the  compromise  of  debts,  or  if  the 
agency  determines  that  collection  of 
these  charges  is  against  equity  and  good 
conscience  or  is  not  in  the  best  interest 
of  the  United  States. 

(h)  The  Commission  retains  the 
common  law  right  to  impose  interest 
and  related  charges  on  debts  not  subject 
to  31  U.S.C.  3717. 

$1.1941    Exemptions. 

(a)  The  preceding  sections  of  this  part, 
to  the  extent  they  reflect  remedies  or 
procedures  prescribed  by  the  Debt 
Collection  Act  of  1982  and  the  Debt 
Collection  Improvement  Act  of  1996. 
such  as  administrative  offset,  use  of 
credit  bureaus,  contracting  for  collection 
agencies,  and  interest  and  related 
charges,  do  not  apply  to  debts  arising 
under,  or  payments  made  under,  the 
Internal  Revenue  Code  of  1986.  as 
amended  (26  U.S.C.  1  et  seq.);  the  Social 
Security  Act  (42  U.S.C.  301  et  seq.). 
except  to  the  extent  provided  under  42 
U.S.C.  404  and  31  U.S.C.  3716(c):  or  the 
tariff  laws  of  the  United  States.  These 
remedies  and  procedures,  however,  may 
be  authorized  with  respect  to  debts  that 
are  exempt  from  the  Debt  Collection  Act 
of  1982  and  the  Debt  Collection 
Improvement  Act  of  1996.  to  the  extent 
that  they  are  authorized  under  some 
other  statute  or  the  common  law. 

(b)  This  section  should  not  be 
construed  as  prohibiting  the  use  of  these 
authorities  or  requirements  when 
collecting  debts  owed  by  persons 
employed  by  agencies  administering  the 
laws  cited  in  paragraph  (a)  of  this 
section  unless  the  debt  arose  under 
those  laws.  However,  the  Commission  is 
authorized  to  assess  interest  and  related 
charges  on  debts  which  are  not  subject 
to  31  U.S.C.  3717  to  the  extent 
authorized  imder  the  common  law  or 
other  applicable  statutory  authority. 

§  1 .1942    Other  sanctions. 

The  remedies  and  sanctions  available 
to  the  Commission  in  this  subpart  are 
not  exclusive.  The  Commission  may 
impose  other  sanctions,  where 
permitted  by  law.  for  any  inexcusable, 
prolonged,  or  repeated  failure  of  a 
debtor  to  pay  such  a  claim.  In  such 
cases,  the  Commission  will  provide 
notice,  as  required  by  law.  to  the  debtor 
prior  to  imposition  of  any  such 
sanction. 


§§1-1 943  through  1.1949    [Reserved] 

§  1 .1 950    Reporting  discharged  debts  to 
the  Internal  Revenue  Service. 

When  the  Commission  discharges  a 
debt  for  less  than  the  full  value  of  the 
indebtedness,  it  will  report  the 
outstanding  balance  discharged,  not 
including  interest,  to  the  Internal 
Revenue  Service,  using  IRS  Form  1099- 
C  or  any  other  form  prescribed  by  the 
Service  as  directed  by  the  current 
instructions  issued  by  the  IRS  for  Form 
1099-C.  The  Treasury  will  prepare  the 
Form  1099-C  for  those  debts  transferred 
to  Treasury  for  collection  and  deemed 
uncollectible. 

$  1 .1 951    Offset  against  tax  refunds. 

The  Commission  will  take  action  to 
effect  administrative  offset  against  tax 
refunds  due  to  debtors  under  26  U.S.C. 
6402.  in  accordance  with  the  provisions 
of  31  U.S.C.  3720A  and  Treasury 
Department  regulations. 

§  1 .1 952    Use  and  disclosure  of  mailing 
addresses. 

(a)  When  attempting  to  locate  a  debtor 
in  order  to  collect  or  compromise  a  debt 
under  this  subpart  or  other  authority, 
the  Commission  may  send  a  request  to 
the  Secretary  of  the  Treasury  (or 
designee)  to  obtain  a  debtor's  mailing 
address  from  the  records  of  the  Internal 
Revenue  Service. 

(b)  The  Commission  is  authorized  to 
use  mailing  addresses  obtained  under 
paragraph  (a)  of  this  section  to  enforce 
collection  of  a  delinquent  debt  and  may 
disclose  such  mailing  addresses  to  other 
agencies  and  to  collection  agencies  for 
collection  purposes. 

§  1 .1 953    Interagency  requests. 

(a)  Requests  to  the  Commission  by 
other  Federal  agencies  for 
administrative  or  salary  offset  shall  be 
in  writing  and  forwarded  to  the 
Financial  Operations  Center.  FCC,  445 
12th  Street.  SW..  Washington.  DC 
20554. 

(b)  Requests  by  the  Commission  to 
other  Federal  agencies  holding  funds 
payable  to  the  debtor  will  be  in  wo-iting 
and  forwarded,  certified  return  receipt, 
as  specified  by  that  agency  in  its 
regulations.  If  the  agency's  rules 
governing  this  matter  are  not  readily 
available  or  identifiable,  the  request  will 
be  submitted  to  that  agency's  office  of 
legal  counsel  with  a  request  that  it  be 
processed  in  accordance  with  their 
internal  procedures. 

(c)  Requests  to  and  from  the 
Commission  shall  be  accompanied  by  a 
certification  that  the  debtor  owes  the 
debt  (including  the  amount)  and  that  the 
procedures  for  administrative  or  salary 
offset  contained  in  this  subpart,  or 


Federal  Register /Vol.  67,  No.  239/Thiu«day,  December  12,  2002  /  Proposed  Rules 


76645 


comparable  procedures  prescribed  by 
the  requesting  agency,  have  been  fully 
complied  with.  The  Commission  will 
cooperate  with  other  agencies  in 
effecting  collection. 


(d)  Requests  to  and  fit)m  the 
Commission  shall  be  processed  within 
30  calendar  days  of  receipt.  If  such 
processing  is  impractical  or  not  feasible, 
notice  to  extend  the  time  period  for 


another  30  calendar  days  will  be 
forwarded  10  calendar  days  prior  to  the 
expiration  of  the  first  30-day  period. 

(FR  Doc.  02-30900  Filed  12-11-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoclMt  No.  FR-4772-M-011 

Notice  of  Public  interest  (NOPI)  for  the 
Partnership  for  Advancing  Technology 
in  Housing  (PATH) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
action:  Notice  of  public  interest. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Office  of  Policy  Development  and 
Research  (PD&R)  of  the  Department  of 
Housing  and  Urban  Development  is 
interested  in  receiving  ideas  for 
cooperative  agreements  for  research  and 
activities  in  support  of  the  Partnership 
for  Advancing  Technology  in  Housing 
(PATH)  program.  PATH  is  working  to 
foster  the  development  and  use  of 
advanced  housing  technologies,  through 
partnerships  between  U.S.  businesses 
and  the  federal  government.  These 
efforts,  which  improve  the  quality, 
affordability,  durability,  energy 
efficiency,  and  environmental 
performance  of  a  home,  help  everyone — 
industry,  consumers,  and  the 
environment.  PATH  encourages 
developing  and  adopting  innovative 
housing  components  and  systems, 
designs,  and  production  methods  as 
well  as  reducing  the  amoimt  of  time 
needed  to  move  technologies  to  the 
marliet  place. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  Summary  Proposal 
Letters  to  the  Department  of  Housing 
and  Urban  Development,  Office  of 
Policy  Development  and  Research,  451 
Seventh  Street,  SW.,  Room  8230, 
Washington,  DC  20410.  ATTENTIQN: 
Unsolicited  Proposal  (PATH) 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  submit  any  technical  questions 
to:  Mr.  Dana  Bres.  P.E.,  Affordable 
Housing  Research  and  Technology 
Division.  Office  of  Policy  Development 
and  Research,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  708-4370,  ext.  5919,  e- 
mail  dana_b._bres@hud.gov. 
Administrative  questions  should  be 
directed  to  Mr.  PatricJt  Tewey,  Director, 
Budget.  Contracts,  and  Program  Control 
Division,  Office  of  Policy  Development 
and  Research.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington,  DC  20410. 
telephone  (202)  708-1796,  ext.  4098, 
email  patrickj.jewey@hud.gov.  (These 
numbers  are  not  toll-free.)  For  hearing- 
and  speech-impaired  persons,  these 


numbers  may  be  accessed  via  TTY  (text 

telephone)  by  calling  the  Federal 

Information  Relay  Service  at  1-800- 

877-8339. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

The  PATH  program  is  led  by  PDatR 
within  the  Department  of  Housing  and 
Urban  Development  (http:// 
www.pathnet.org).  The  PATH  program 
is  seeking  interest  in  cost-shared, 
industry-led  research  projects  and  other 
projects  in  support  of  the  PATH 
program  goals. 

A.  The  PATH  program  goals  are: 

•  Develop  new  housing  technologies 
(including  processes) — this  includes 
conducting  basic  and  applied  research, 
development  of  housing  technology, 
development  of  evaluation  measures  for 
housing  technology,  evaluation  of 
technologies  on  the  marketplace,  and 
long  term  analysis  of  housing 
technology; 

•  Disseminate  new  and  existing 
technological  information — this 
includes  supporting  regulatory 
acceptance  of  technologies, 
dissemination  of  information  on 
promising  but  underutilized 
technologies,  demonstrations  of 
underutilized  technologies,  and 
provision  of  a  clearinghouse  for 
information  on  housing  technology;  and 

•  Study  and  establish  mechanisms  for 
sustained  housing  technology 
development — this  includes  forecasting 
of  research  needs,  identification  of 
research,  and  strategic  planning  and 
operations. 

To  focus  program  efforts,  PATH 
sponsored  roadmapping  sessions  to 
identify  the  advances  critical  to 
furthering  the  use  of  new  technologies 
in  the  residential  homebuilding 
industry.  The  initial  roadmapping 
sessions  were  focused  on:  Reducing 
Energy  Use  In  Existing  Buildings; 
Information  Technology  to  Accelerate 
and  Streamline  the  Homebuilding 
Process;  Advanced  Panelized  Systems: 
and.  Whole  House  Building  Process 
Redesign.  Information  on  these 
roadmaps  is  available  on  the  ToolBase 
Web  sites  at  http://www.tooIbase.org/ 
roadmaps.  PATH  is  sponsoring  a 
manufactured  housing  roadmapping 
process  at  this  time.  In  addition,  the 
2001  National  Academy  of  Sciences 
report  on  the  PATH  program  is  available 
at:  http://www.nap.edu/catalog/ 
10066.html. 

B.  PD&R  is  interested  in  research  and 
dissemination  projects  which: 

•  Conduct  cooperative  information 
gathering  and  dissemination  in  the  U.S. 
residential  construction  industry.  The 
work  is  targeted  at  improving  the 


quality  of  and  access  to  advanced 
technological  information  for  the  U.S. 
residential  construction  industry  in  a 
non-commercial  maimer  by  identifying 
the  most  reliable  sources  of  technical 
information,  assessing  their  accuracy 
and  bias,  and  providing  this  information 
in  an  accessible  and  timely  manner, 
(highest  preference) 

•  Specifically  implement  the 
roadmaps  (including  manufactured 
housing)  through  research  or 
demonstration  projects  that  address 
PATH  objectives,  (highest  preference) 

•  Address  the  subjects  of  roadmaps 
but  not  specific  activities  identified  in 
roadmaps.  (lesser  preference) 

•  Address  all  otner  activities  that 
support  PATH  objectives  as  defined 
above.  (lowest  preference) 

Housing  technology  development  and 
research  efforts  identified  should  be 
related  to  the  final  stages  of  the 
Research  and  Development  life  cycle, 
with  results  that  can  be  implemented 
into  a  new  or  refined  product  within  18 
to  36  months. 

C.  The  funding  will  vary  as  a  result 
of  available  funds  and  other  program 
requirements.  In  the  past  several  years, 
an  average  of  six  cooperative  agreements 
have  been  made  each  year  with  most 
awards  in  the  $100,000  to  $300,000 
range. 

II.  EUgibility 

PATH  cooperative  efforts  are  open  for 
participation  by  all  (for-profit,  not-for- 
profit,  or  non-profit)  housing  industry  or 
industry  related  organizations  (or  teams 
of  organizations).  PD&R  encourages 
small  businesses,  minority  owned  firms, 
HUB-Zone  firms,  and  other  similar 
organizations  to  participate  in  this 
program. 

Unsolicited  proposals  funded  under 
this  program  require  a  minimum  25 
percent  match. 

in.  Summary  Proposal  Letter 
Submission 

In  order  to  facilitate  PD&R  review  and 
to  minimize  preparation  time  and  costs 
for  the  submitter,  a  full-fledged  proposal 
should  not  be  sent  to  PD&R  initially. 
Instead,  two  copies  of  a  brief  (up  to 
three  pages)  Sunmiary  Proposal  Letter 
should  be  submitted.  The  letter  should 
contain  the  following: 

•  The  name,  address,  and 
classification  (academic,  private  for- 
profit,  private  non-profit,  governmental, 
etc.)  of  the  sponsoring  organization  or 
individual; 

•  A  brief  one  or  two-line  title; 

•  The  specific  objective  of  the 
research; 

•  The  problems/issues  being 
addressed; 
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•  The  relationship  of  the  research  to 
the  PATH  program  goals  and  priorities; 

•  Methodology  to  be  employed  in 
conducting  the  research; 

•  Products  to  be  prepared  (reports, 
etc.)  and  the  specific  audience(s)  to 
whom  these  products  are  directed; 

•  If  the  proposed  project  involves 
research  using  human  subjects  (other 
than  voluntary  surveys  or  public 
observation)  and  there  is  any  potential 
for  physical,  social,  psychological,  or 
financial  harm  to  the  subjects,  a 
certification  must  be  included  that  an 
Independent  Review  Board  has 
approved  the  research  design.  Provide  a 
description  of  procedures  and 
membership  of  the  Independent  Review 
Board  and  show  that  it  conforms  to  or 
has  been  registered  under  24  CFR  part 
60; 

•  The  approximate  duration  of  the 
research  in  calendar  months; 

•  An  estimate  of  the  staff  months  of 
professional  services  required,  the  total 
project  cost  and  the  percent  to  be 
provided  by  the  offeror  (cost  sharing  is 
required,  other  federal  funds  are  not 
eligible  for  cost  sharing); 

•  Brief  statement  justifying  how  the 
offeror  is  the  unique  source  from  which 
the  work  can  be  obtained  or,  if  the 
content  and  nature  of  the  proposal  is  the 
private,  sole  possession  of  the  offeror,  is 
of  direct  and  immediate  value  to  the 
government,  and  cannot  be  obtained 
from  alternative,  nonexclusive  sources. 

•  The  name,  title,  and  telephone 
number  of  the  project  manager  and  each 
senior  researcher;  and 

•  A  separate  one-page  resume  for 
each  person  named  in  the  Summary 
Proposal  Letter  that  concisely  outlines 
his  or  her  qualifications  for  performing 
the  research  and  commitment  to  the 
project. 

Types  of  projects  that  are  not  eligible 
for  funding  include: 

1.  Proposals  having  little  or  no 
research  demonstration  content. 

2.  Work  not  directly  related  to  the 
PATH  program's  role  and  mission. 


3.  Proposals  for  operating  funds, 
working  capital,  plants,  information 
technology,  or  other  investment. 

4.  Proposals  that  solely  or  principally 
relate  to  or  benefit  a  particular 
individual,  local  group,  or  community 
(i.e.,  proposals  that  do  not  have  a 
primary  expectation  of  national 
application  or  replication  of  results). 

5.  Demonstration  proposals  that 
would  require  major  statutory  changes 
in  order  for  the  results  to  be  applied. 

6.  Proposals  for  support  of  me 
development  of  consumer,  business,  or 
proprietary  products,  systems,  or 
concepts  that  are  later  to  be  offered  for 
sale  at  a  profit.  (In  special  instances, 
unmet  needs  of  high  national  priority — 
e.g.,  energy-conservation  systems  for 
housing — may  be  funded,  but  only  on  a 
solicited,  competitive,  public  Request 
for  Proposals  basis). 

7.  Proposals  that  duplicate  or  overlap 
cvurent  or  previous  work. 

8.  Awards  of  cooperative  agreements 
may  not  be  made  in  response  to  an 
Unsolicited  Proposal  unless  the  offeror 
is  the  unique  source  fitim  which  the 
work  may  be  obtained  (not  just  a  well- 
qualified,  or  even  best-qualified, 
source),  or  the  content  and  nature  of  the 
proposal  is  the  private,  sole  possession 
of  the  offeror,  is  of  direct  and  immediate 
value  to  the  government,  and  cannot  be 
obtained  from  alternative,  nonexclusive 
sources.  Even  if  HUD  is  interested  in 
funding  the  proposal,  a  market  search 
may  be  conducted  to  determine  whether 
there  are  capable,  alternative  sources  or 
means  by  which  the  government  may 
obtain  the  proposed  product  or  services 
(care  being  taken  not  to  disclose  the 
elements  of  the  proposal  asserted  to  be 
unique). 

9.  Proposals  that  require  a 
disproportionate  share  of  HUD's 
research  funds. 

10.  Proposals  that  do  not  meet  the  25 
percent  cost  sharing  requirement. 

1 1 .  Proposals  that  are  of  generally  the 
same  subject  matter  as  a  current  PD&R 
competitive  Request  for  Proposals  (RFP) 


or  an  invitation  for  assistance  agreement 
(grant  or  cooperative  agreement) 
applications.  The  period  of  ineligibility 
will  generally  be  from  the  date  of  the 
first  solicitation  notice  in  FedBizOpps 
or  the  Federal  Register  until  ninety  (90) 
calendar  days  after  competitive 
selection  and  award. 

Summary  Proposal  Letters  should  be 
addressed  to:  Department  of  Housing 
and  Urban  Development,  Office  of 
Policy  Development  and  Research,  451 
7th  Street,  SW,  Room  8230,  Washington, 
DC  20410,  ATTENTION:  Unsolicited 
Proposal  (PATH). 

IV.  Policy  Development  and  Research 
Review 

Upon  receipt  the  Summary  Proposal 
Letter  will  be  screened,  using  the 
criteria  above  to  determine  eligibility  for 
further  review.  Government- wide 
regulations  may  require  a  market  search 
for  alternative  sources.  The  offeror  will 
be  informed  by  letter  of  the  results  of 
this  initial  screening. 

Those  Summary  Proposal  Letters  that 
pass  the  initial  screening  will  be  given 
a  proposal  number  and  assigned  to  the 
appropriate  reviewer.  If  interest  exists, 
the  offeror  may  be  invited  to  prepare  a 
detailed  proposal,  the  requirements  of 
which  will  be  spelled  out  in  the 
decision  letter.  Receipt  of  an  invitation 
from  PD&R  to  submit  a  more  detailed 
proposal  does  not  imply  that  an  award 
of  a  cooperative  agreement  for  the 
proposed  work  is  expected.  The 
invitation  is  only  an  indication  that  the 
proposal  is  of  sufficient  merit  to  have 
passed  preliminary  review  and  to  justify 
preparation  by  the  offeror  of  a  detailed 
proposal. 

Dated:  December  3,  2002. 
Harold  L.  Bunce, 

Deputy  Assistant  Secretary  for  Economic 

Affairs. 

|FR  Doc.  02-31365  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  FAA-2001-9636;  Amendment 
No.  25-109] 

RIN  2120-AH26 

Airspeed  Indicating  System 
Requirements  for  Transport  Category 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  amends  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  the 
airspeed  indicating  system,  h  adds 
airspeed  indication  requirements  for 
speeds  greater  than  and  less  than  the 
speed  range  for  which  airspeed 
indication  accuracy  requirements 
currently  apply;  a  requirement  that 
airspeed  indications  not  cause  the  pilot 
undue  difficulty  between  the  initiation 
of  rotation  and  the  achievement  of  a 
steady  climbing  condition  during 
takeoff;  and  a  requirement  to  limit  the 
effects  of  airspeed  lag.  This  amendment 
eliminates  regulatory  differences 
between  the  airworthiness  standards  of 
the  U.S.  and  the  Joint  Aviation 
Requirements  of  Europe,  without 
affecting  current  industry  design 
practices. 

DATES:  Effective  January  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Stimson,  FAA.  Airplane  and  Flight 
Crew  Interface  Branch,  ANM-111, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW..  Renton,  WA  98055-4056; 
telephone  425-227-1129;  facsimile 
425-227-1320,  e-mail 
don .  stimson@faa  .gov 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  niunber  for  the  item  you  wish 
to  view. 


You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
www.faa.gov/avr/arm/ 
nprm.cfm?nav=nprm  or  the  Federal 
Register's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking. 
ARM-1 ,  800  Independence  Avenue 
SW..  Washington.  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  indormation  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jiuisdiction. 
Any  small  entity  that  has  a  question 
regarding  this  document  may  contact 
their  local  FAA  official,  or  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  You  can  find  out  more  about 
SBREFA  on  the  Internet  at  our  site. 
h ttp://www.gov/avr/arm/sbrefa .htm.  For 
more  information  on  SBREFA,  e-mail  us 
at  9-AWA-SBREFA@faa.gov. 

Background 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

hi  the  United  States.  Title  14.  Code  of 
Federal  Regulations  (CFR)  part  25 
contains  the  airworthiness  standards  for 
type  certification  of  transport  category 
airplanes.  Manufacturers  of  transport 
category  airplanes  must  show  that  each 
airplane  they  produce  of  a  different  type 
design  complies  with  the  appropriate 
part  25  standards.  These  standards 
apply  to: 

•  Airplanes  manufactured  within  the 
U.S.  for  use  by  U.S. -registered  operators; 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
under  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe.  Joint  Aviation 
Requirements  (IAR)-25  contains  the 
airworthiness  standards  for  type 
certification  of  transport  category 
airplanes.  The  Joint  Aviation 
Authorities  (JAA)  of  Europe  developed 
these  standards,  which  are  based  on  part 
25.  to  provide  a  common  set  of 
airworthiness  standards  within  the 
European  aviation  commimity.  Twenty- 


three  European  countries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactured  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization  "  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  IAR-25 
can  result  in  substantial  added  costs  to 
manufacturers  and  operators.  These 
added  costs,  however,  often  do  not  bring 
about  an  increase  in  safety.  In  many 
cases,  part  25  and  JAR-25  may  contain 
different  requirements  to  accomplish 
the  same  safety  intent.  Consequently, 
manufacturers  are  usually  burdened 
with  meeting  the  requirements  of  both 
sets  of  standards,  without  a 
corresponding  increase  in  the  level  of 
safety. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
preserve  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufacture  or  operate  to  different 
standards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified 
many  significant  regulatory  differences 
(SRD)  between  the  wording  of  part  25 
and  JAR-25.  Both  the  FAA  and  the  JAA 
consider  "harmonization"  of  the  two 
sets  of  standards  a  high  priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  begiiming  the  first  steps  towards 
harmonization,  the  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procedures  was 
neither  sufficient  nor  adequate  to  make 
noticeable  progress  towards  fulfilling 
the  harmonization  goal.  The  FAA  then 
identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  helping  to  resolve 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 


Federal  Regisler/Vol.  67.  No.  239/Thursday.  December  12,  2002 /Rules  and  Regulations        76653 


recommendations  on  the  full  range  of 
the  FAA's  safety-related  rulemaking 
activity.  The  FAA  sought  this  advice  to 
develop  better  rules  in  less  overall  time 
and  using  fewer  FAA  resources  than 
previously  needed.  The  committee 
provides  the  FAA  firsthand  information 
and  insight  from  interested  parties  on 
potential  new  rules  or  revisions  of 
existing  rules. 

There  are  74  member  organizations  on 
the  committee  representing  a  wide  range 
of  interests  vtrithin  the  aviation 
community.  Meetings  of  the  committee 
are  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  sets  up  working  groups  to 
develop  recommendations  for  resolving 
specific  airworthiness  issues.  Tasks 
assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 
FAA  invites  participation  in  working 
groups  from  interested  members  of  the 
public  who  have  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  continues  with  the  normal 
public  rulemaking  procedures.  Any 
ARAC  participation  in  a  rulemaking 
package  is  fully  disclosed  in  the  public 
docket. 

What  Did  the  FAA  Propose? 

In  Notice  No.  01-05,  the  FAA 
proposed  to  revise  §  25.1323  to  add  the 
additional  airspeed  system  indication 
requirements  of  JAR  25.1323(c)(2),  (3) 
and  (4)  (66  FR  26948,  Mav  15,  2001). 

JAR  25.1323(c)(2)  and  (c)(3),  which 
the  FAA  proposed  to  adopt  as  a  new 
§§  25.1323(d)  and  (e),  respectively, 
require  the  indicated  airspeed  to  change 
perceptibly  and  in  the  same  sense  in 
certain  speed  regimes.  The  speed 
regimes  where  this  requirement  applies 
are  the  low  speed  regime  firom  the  stall 
warning  speed  to  1.3  Vs,  and  in  the  high 
speed  regime  from  Vmo  to  Vmo  +  2/ 
^iyoF  -  Vmo).  At  speeds  below  the  stall 
warning  speed  and  speeds  above  Vmo  + 
2/3(Vdf  -  Vmo).  the  indicated  airspeed 
must  not  change  in  an  incorrect  sense. 
In  other  words,  the  indicated  airspeed 
must  not  show  a  decrease  in  airspeed 
when  the  calibrated  airspeed  is 
increasing. 


JAR  25.1322(c)(4),  which  the  FAA 
proposed  to  adopt  as  a  new  §  25.1323(f), 
states  that  between  the  initiation  of 
rotation  and  the  achievement  of  a  steady 
climbing  condition  diuing  takeoff,  there 
must  not  be  an  airspeed  indication  that 
would  cause  the  pilot  undue  difficulty. 
The  FAA  considers  an  airspeed 
indication  that  would  affect  the  average 
pilot's  ability  to  maintain  the  intended 
takeoff  flight  path  and  takeoff  speed 
profile  as  an  airspeed  indication  that 
would  cause  undue  difficulty.  An 
example  of  such  an  airspeed  indication 
would  be  a  significant  pause  or 
variation  in  the  rate  of  change  in 
airspeed  caused  by  the  diminishing 
effect  of  the  ground  on  the  airflow 
pattern  aroimd  the  airplane  as  the 
airplane  climbs  away  after  takeoff. 

In  addition,  a  new  requirement  was 
proposed  concerning  airspeed  lag.  With 
the  advent  of  electronic  instruments  in 
the  cockpit,  the  pneumatic  signals  from 
the  pitot  and  static  sources  are 
processed  and  digitized  in  the  Air  Data 
Computer  (ADC)  and  then  filtered  and 
transported  to  the  cockpit  display.  Data 
processing  and  filtering  cause  a  time  lag 
in  displaying  the  airspeed  on  the 
cockpit  display.  This  can  be  an 
important  consideration  in  the  airspeed 
indicating  system  calibration  during 
groimd  acceleration.  As  stated  in 
§  25.1323(b),  the  calibration  for  an 
accelerated  takeoff  ground  nu  must 
determine  the  "system  error,"  which  is 
the  relation  between  indicated  and 
calibrated  airspeeds.  The  system  error  is 
the  siun  of  the  pneiunatic  lag  in  the 
pressure  lines,  airspeed  lag  due  to  time 
lags  in  processing  the  data,  and  static 
source  position  error. 

Airspeed  lag,  which  results  in 
airspeed  indication  errors  when  the 
airspeed  is  changing,  can  be  a  safety 
issue  during  takeoff,  because  the 
airspeed  is  changing  rapidly.  Airspeed 
lag  may  result  in  the  pilot  rotating  the 
airplane  for  takeoff  at  a  speed  hi^er 
than  the  scheduled  rotation  speed, 
resulting  in  an  increased  takeoff 
distance.  For  an  aborted  takeoff, 
airspeed  lag  may  result  in  the  pilot 
initiating  the  abort  at  a  speed  higher 
than  that  used  in  determining  the 
accelerate-stop  distance.  A  new 
§  25.1323(g)  was  proposed  to  ensure  that 
the  effect  of  airspeed  indicating  system 
lag  would  not  introduce  significant 
indicated  airspeed  bias  during  takeoff  or 
significant  errors  in  takeoff  or 
accelerate-stop  distances.  In  general,  an 
airspeed  indication  error  of  3  knots  or 
an  error  of  100  feet  in  the  takeoff  or 
accelerate-stop  distances  would  be 
considered  significant  imder 
§  25.1323(g). 


The  FAA  considers  adding  these 
requirements  to  part  25  necessary  to 
harmonize  part  25  with  JAR-25  to 
ensure  correct  indication  of  changes  in 
airspeed,  and  to  codify  ciurent  FAA 
policy.  The  JAA  intends  to  revise  JAR- 
25  in  accordance  with  the 
harmonization  goal.  The  JAA 
distributed  Notice  of  Proposed 
Amendment  (NPA)  25F-324,  "Airspeed 
Indicating  System."  for  conunent  on 
January  1.  2002.  The  NPA  proposals  are 
expected  to  be  included  in  Change  16  to 
JAR-25,  anticipated  to  be  published  on 
March  1,  2003. 

Adoption  of  this  amendment  is 
intended  to  benefit  the  public  interest 
by  standardizing  the  requirements, 
concepts,  and  procedures  contained  in 
the  U.S.  and  European  airworthiness 
standards  without  reducing,  but 
potentially  enhancing,  the  ciirrent  level 
of  safety. 

What  Is  the  Effect  of  the  Revised 
Standard  Relative  to  the  Current 
Regulations? 

The  revised  standard  increases  the 
level  of  safety  relative  to  14  CFR  part  25 
by  incorporating  the  additional  JAR 
requirements.  Ilie  additional 
requirement  regarding  airspeed  lag 
codifies  current  FAA  policy. 

What  Is  the  Effect  of  the  Revised 
Standard  Relative  to  Current  Industry 
Practice? 

Since  industry  practice  is  to  comply 
with  both  the  FAR  and  the  JAR,  the 
revised  standard  neither  adds  any  new 
or  different  objective  to  the  current 
regulations,  nor  does  it  change  the  way 
that  any  current  certification  practice  is 
applied.  Instead,  the  intent  of  the  new 
paragraphs  is  to  clarify  and  codify  the 
way  that  the  FAA  and  JAA  have 
traditionally  applied  the  related  rules. 

What  Other  Options  Were  Considered 
and  Why  Were  They  Not  Selected? 

Various  options  regarding  the  split 
between  rule  and  advisory  material 
were  discussed.  The  FAA  considers  the 
option  chosen  to  best  achieve  the  safety 
objective  while  ensuring  flexibility  in 
the  means  of  compliance.  The  other 
options  that  were  discussed  are 
described  below,  along  with  the  reasons 
for  not  selecting  them. 

The  ARAC  working  group  considered 
incorporating  the  JAR  Advisory 
Material-Joint  (ACJ)  25.1323(c)(2)  and 
(c)(3)  for  the  proposed  speed 
requirements  into  the  rule.  The  working 
group  decided  that  adopting  the  JAR 
ACJ  as  the  regulatory  standard  would  be 
too  prescriptive  and  would  preclude  the 
use  of  other  means  of  compliance  that 
could  be  foimd  acceptable.  The  FAA 
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agrees  with  the  working  group's 
determination. 

Another  consideration  was  to  include 
quantitative  limits  on  the  allowable 
level  of  airspeed  bias  and  takeoff/ 
accelerate-stop  distance  errors  in  the 
proposed  airspeed  lag  requirement.  The 
ARAC  working  group  concluded,  and 
the  FAA  agrees,  that  the  "one  size  fits 
all"  approach  would  not  be  appropriate 
because  a  specified  speed  bias  may  be 
a  significant  safety  issue  for  one 
airplane  type  and  not  for  another.  Also, 
the  FAA's  ability  to  evaluate  and 
approve  alternative  compliance 
approaches  may  be  more  difficult  to 
consider  if  the  standard  consists  of 
prescriptive,  quantitative  values. 

FinaUy,  the  ARAC  working  group 
considered  retaining  the  airspeed  lag 
policy  as  policy  only  and  not  including 
it  as  a  regulatory  standard.  The  working 
group  determined  that  this  means  of 
compliance  did  not  have  a  specific 
regulatory  standard  against  which  it  was 
applied.  The  FAA  agrees  with  the 
working  group's  determination  that  a 
regulatory  standard  is  necessary  to 
assure  that  futvire  certifications  continue 
to  consider  adrspeed  lag  issues. 

Adopting  this  rule  eliminates  an 
identified  SRD  between  the  wording  of 
part  25  and  JAR-25.  without  affecting 
currently  accepted  industry  design 
practices.  The  FAA  expects  more 
consistent  interpretations  of  the  rules 
and  improved  relations  between 
regulatory  authorities  by  eliminating 
this  SRD. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  plans  to  revise  Advisory 
Circular  (AC)  25-7A,  "Flight  Test  Guide 
for  Certification  of  Transport  Category 
Airplanes,"  to  identify  an  acceptable 
means  of  compliance  with  the  JAR 
requirements  that  have  been  added  to 
§  25.1323(c).  The  revision  will  add  the 
means  of  compliance  currently  accepted 
by  the  JAA  as  one  acceptable  means  of 
showing  compliance  with  these 
requirements.  The  FAA  plans  to 
incorporate  the  changes  in  the  next 
update  of  AC  25-7A. 

AC  25-7A  already  contains  adequate 
advisory  material  concerning  the 
airspeed  lag  issue.  Accordingly,  no 
revision  is  required  to  the  AC  to  address 
the  airspeed  lag  issue. 

What  Comments  Were  Received  in 
Response  to  the  Proposal? 

Two  commenters  responded  to  the 
request  for  comments  in  Notice  No.  01- 
05.  Both  agree  not  only  with  the 
proposal,  but  also  with  the  goal  of 
harmonization  to  reduce  the  differences 
between  part  25  and  JAR-25.  One  of  the 


commenters  provided  additional 
specific  comments,  as  discussed  below. 

The  commenter  notes  that  the 
proposed  rule  harmonizes  §  25.1323  at 
JAR-25  Change  14,  Orange  Paper  96/1, 
and  states  that  in  order  for 
harmonization  to  be  fully  achieved,  the 
rule  should  have  been  harmonized  with 
Change  15. 

The  FAA  agrees.  As  noted  in  the 
preamble  of  Notice  No.  01-05, 
harmonization  with  JAR-25  Change  15 
depended  on  separate  FAA  rulemaking 
that  was  underway  at  that  time.  The 
other  rulemaking  has  now  been 
completed,  having  been  adopted  as 
Amendment  108  to  part  25.  Therefore, 
the  term  "1.3  Vs"  in  §25. 1323(d)  has 
been  changed  to  "1.23  Vsr"  in  this  final 
rule  to  conform  to  the  reference  stall 
speed  basis  adopted  by  Amendment 
108.  Similar  speed  references  in 
§  25.1323(c)  vere  revised  accordingly  by 
Amendment  108. 

The  conunenter  also  points  out  that 
the  preamble  to  Notice  No.  01-05 
contains  an  incorrect  reference  to  a 
speed  of  "2/3  (Vdf  -  Vmo);  this  should 
be  "Vmo  +  2/3  (Vdf  -  Vmo)."  The  FAA 
concurs  and  the  comment  is  duly  noted. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Executive  Order  12866  and  DOT 
Regiilatory  Policies  and  Procedures 

Executive  Order  12866,  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs.  Our  assessment  of  this 
amendment  indicates  that  its  economic 
impact  is  minimal.  Since  its  costs  and 
benefits  do  not  make  it  a  "significant 
regulatory  action"  as  defined  in  the 
Order,  we  have  not  prepared  a 
"regulatory  impact  analysis."  Similarly, 
we  have  not  prepared  a  "regulatory 
evaluation,"  which  is  the  written  cost/ 
benefit  analysis  ordinarily  required  for 
all  rulemaking  proposals  under  the  DOT 
Regulatory  and  Policies  and  Procedures. 
We  do  not  need  to  do  the  latter  analysis 
where  the  economic  impact  of  a 
proposal  is  minimal. 

Economic  Evaluation,  Regulatory 
Flexibility  Determination,  Trade  hnpact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 


intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  conunerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Agreements  Act 
also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  FAA 
has  determined  that  this  rule: 

•  Has  benefits  that  do  justify  its  costs, 
is  not  a  "significant  regulatory  action" 
as  defined  in  the  Executive  Order,  and 
is  not  "significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures; 

•  Will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities; 

•  Reduces  barriers  to  international 
trade;  and 

•  Does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 

The  DOT  Order  2100.5,  "Regulatory 
Policies  and  Procedures,"  prescribes 
policies  and  procedures  for 
simplification,  analysis,  and  review  of 
regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
rule  does  not  warrant  a  full  evaluation, 
a  statement  to  that  effect  and  the  basis 
for  it  is  included  in  the  regulation.  We 
provide  the  basis  for  this  minimal 
impact  determination  below.  We 
received  no  comments  that  conflicted 
with  the  economic  assessment  of 
minimal  impact  published  in  the  notice 
of  proposed  rulemaking  for  this  action. 
Given  the  reasons  presented  below,  and 
the  fact  that  no  comments  were  received 
to  the  contrary,  we  have  determined  that 
the  expected  impact  of  this  rule  is  so 
minimal  that  the  final  rule  does  not 
warrant  a  full  evaluation. 

Currently,  airplane  manufecturers     m 
must  satisfy  both  the  14  CFR  and  the 
European  JAR  standards  to  certificate 
transport  category  airplanes  in  both  the 
United  States  and  Europe.  Meeting  two 
sets  of  certification  requirements  raises 
the  cost  of  developing  a  new  transport 
category  airplane,  often  with  no  increase 
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in  safety.  In  the  interest  of  fostering 
international  trade,  lowering  the  cost  of 
airplane  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA,  and  airplane  manufactiirers 
have  been  working  to  create,  to  the 
maximum  possible  extent,  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe.  This 
final  rule  results  from  the  FAA's 
acceptance  of  an  ARAC  harmonization 
working  group's  recommendation, 
including  the  group's  determination  that 
the  requirements  of  this  rule  will  not 
impose  additional  costs  to  U.S. 
manufacturers  of  part  25  airplanes. 

Specifically,  this  rule  revises  the 
airspeed  indicating  requirements  of 
§25.1323  to:  (1)  Add  airspeed 
indication  requirements  for  speeds 
greater  than  and  less  than  the  speed 
range  for  which  airspeed  indication 
accuracy  requirements  ciurently  apply; 
(2)  require  that  airspeed  indications  not 
cause  the  pilot  undue  difficulty  between 
the  initiation  of  rotation  and  the 
achievement  of  a  steady  climbing 
condition  during  takeoff;  and  (3)  codify 
current  FAA  policy  concerning  airspeed 
lag.  We  consider  that  this  rule  will 
neither  reduce  nor  increase  the 
requirements  beyond  those  that  are 
already  met  by  U.S.  manufacturers  to 
satisfy  Eiiropean  airworthiness 
standards. 

As  this  rule  neither  increases  nor 
decreases  certification  requirements 
beyond  those  already  in  existence,  we 
have  determined  there  will  be  no 
additional  cost  associated  with  this  rule 
to  part  25  manufacturers.  We  have  not 
tried  to  quantify  the  benefits  of  this 
amendment  beyond  identifying  the 
expected  harmonization  benefit.  This 
amendment  eliminates  an  identified 
SRD  between  the  wording  of  part  25  and 
JAR-25.  The  elimination  of  the  SRD  will 
provide  for  a  more  consistent 
interpretation  of  the  rules  and,  thus,  is 
an  element  of  the  potentially  large  cost 
savings  of  harmonization. 

Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  directs  the 
FAA  to  fit  regulatory  requirements  to 
the  scale  of  the  business,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  as  defined  in  the  Act. 

If  we  find  that  the  action  will  have  a 
significant  impact,  we  must  do  a 
"regulatory  flexibility  analysis."  If  we 
find,  however,  that  the  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 


we  are  not  required  to  do  the  analysis. 
In  this  case,  the  Act  requires  that  we 
include  a  statement  that  provides  the 
factual  basis  for  our  determination. 

We  have  determined  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitled  for  two 
reasons: 

First,  the  net  effect  of  the  proposed 
rule  is  minimum  regulatory  cost  relief. 
The  amendment  requires  that  new 
transport  category  aircraft 
manufacturers  meet  just  the  "more 
stringent"  European  certification 
requirement,  rather  than  both  the 
United  States  and  Eiut}pean  standards. 
Airplane  manufacturers  already  meet  or 
expect  to  meet  this  standard,  as  well  as 
the  existing  part  25  requirement. 

Second,  all  United  States 
manufacturers  of  transport  category 
airplanes  exceed  the  Small  Business 
Administration  small  entity  criteria  of 
1,500  employees  for  aircraft 
manufacturers.  Those  U.S. 
manufacturers  include: 

•  The  Boeing  Company, 

•  Cessna  Aircraft  Company, 

•  Gulfstream  Aerospace, 

•  Learjet  (owned  by  Bombardier 
Aerospace), 

•  Lockheed  Martin  Corporation, 

•  McDonnell  Douglas  (a  wholly-owned 
subsidiary  of  The  Boeing  Company), 

•  Raytheon  Aircraft,  and 

•  Sabreliner  Corporation. 

No  comments  were  received  that 
differed  with  the  assessment  given  in 
this  section.  Since  this  final  rule  is 
minimally  cost-relieving  and  there  are 
no  small  entity  manufacturers  of  part  25 
airplanes,  the  FAA  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  2  U.S.C.  1531-1538. 
1571,  is  intended,  among  other  things, 
to  ciuh  the  practice  of  imposing 
imfunded  Federal  mandates  on  State, 
local,  and  tribal  governments.  Title  II  of 
the  Act  requires  each  Federal  agency  to 
prepare  a  written  statement  assessing 
the  effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  a  $100  million  or  more 
expenditure  (adjusted  aimually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  considered  to  be  a  "significant 
regulatory  action. " 

This  final  rule  does  not  contain  such 
a  mandate;  therefore,  the  requirements 
of  Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

What  Other  Assessments  Has  the  FAA ' 
Conducted? 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
natioiud  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  therefore 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  determined  there  are 
no  new  requirements  for  information 
collection  associated  with  this  final 
rule. 


International  Trade  Impact  Analysis  International  Compatibility 


The  Trade  Agreement  Act  of  1979, 19 
U.S.C.  et  seq.,  prohibits  Federal  agencies 
from  engaging  in  any  standards  or 
related  activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  uimecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be.the  basis  for 
U.S.  standards. 

In  accordance  with  that  statute,  we 
have  assessed  the  potential  effect  of  this 
final  rule  and  have  determined  that  it  is 
consistent  with  the  statute's 
requirements  by  using  European 
international  standards  as  the  basis  for 
U.S.  standards. 


In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  We  have 
determined  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4.  paragraph  4(j).  this 
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rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  FAA  has  assessed  the  energy 
impact  of  this  final  rule  in  accordance 
with  the  Energy  Poficy  and 
Conservation  Act  (EPCA),  Public  Law 
94-163,  as  amended  (42  U.S.C.  6362). 
and  FAA  Order  1053.1.  We  have 
determined  that  this  final  rule  is  not  a 
major  regulatory  action  under  the 
provisions  of  the  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this  final 
rule  would  apply  to  the  certification  of 
future  designs  of  transport  category 
airplanes  and  their  subsequent 
operation,  it  could  affect  intrastate 
aviation  in  Alaska.  Because  no 
comments  were  received  regarding  this 
regulation  affecting  intrastate  aviation  in 
Alaska,  we  will  apply  the  rule  in  the 
same  way  that  it  is  being  applied 
nationally. 

Plain  Language 

In  response  to  the  June  1,  1998, 
Presidential  memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 


examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plaiiilanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  25  of  Title  14,  Code  of 
Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44702,  and  44704. 

2.  Amend  §  25.1323  by  redesignating 
paragraphs  (d)  through  (f)  as  paragraphs 
(h)  through  (j),  and  adding  new 
paragraphs  (d)  through  (g)  to  read  as 
follows: 

§  25.1 323    Airspeed  indicating  system. 

•        •        •        *         • 

(d)  From  1.23  Vsr  to  the  speed  at 
which  stall  warning  begins,  the  IAS 


must  change  perceptibly  with  CAS  and 
in  the  same  sense,  and  at  speeds  below 
stall  warning  speed  the  IAS  must  not 
change  in  an  incorrect  sense. 

(e)  From  Vmo  to  Vmo  +  2/3  (Vdf  - 
Vmo).  the  IAS  must  change  perceptibly 
with  CAS  and  in  the  same  sense,  and  at 
higher  speeds  up  to  Vdf  the  LAS  must 
not  change  in  an  incorrect  sense. 

(f)  There  must  be  no  indication  of 
airspeed  that  would  cause  undue 
difficulty  to  the  pilot  during  the  takeoff 
between  the  initiation  of  rotation  and 
the  achievement  of  a  steady  climbing 
condition. 

(g)  The  effects  of  airspeed  indicating 
system  lag  may  not  introduce  significant 
takeoff  indicated  airspeed  bias,  or 
significant  errors  in  takeoff  or 
accelerate-stop  distances. 

(h)  Each  system  must  be  arranged,  so 
far  as  practicable,  to  prevent 
malfunction  or  serious  error  due  to  the 
entry  of  moisture,  dirt,  or  other 
substances. 

(i)  Each  system  must  have  a  heated 
pitot  tube  or  an  equivalent  means  of 
preventing  malfunction  due  to  icing. 

(j)  Where  duplicate  airspeed 
indicators  are  required,  their  respective 
pitot  tubes  must  be  far  enough  apart  to 
avoid  damage  to  both  tubes  in  a 
collision  Mrith  a  bird. 

Issued  in  Renton,  Washington,  on 
December  3,  2002. 
All  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-31341  Filed  12-11-02;  8:45  am) 

BHJJNO  COOe  4ail>-13-P 


Thursday, 
December  12,  2002 


®    F=i 


Part  Vra 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  48  and  75 
Emergency  Evacuations;  Emergency 
Temporary  Standard;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Mkw  Safety  and  Health  Administration 

30  CFR  Parts  48  and  75 
mN1219AB33 

Emergency  Evacuations;  Emergency 
Temporary  Standard 

agency:  Mine  Safety  and  Health 

Administration. 

action:  Emergency  temporary  standard 

for  imderground  coal  mines. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  issuing  an 
emergency  temporary  standard  (ETS) 
under  section  101(b)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act)  in  response  to  the  grave 
danger  which  miners  are  exposed  to 
during  mine  fire,  explosion,  and  gas  or 
water  inundation  emergencies.  The 
recent  deaths  of  14  miners  at  two 
underground  coal  mines  confirm  that 
miners  working  underground  are 
exposed  to  grave  danger  during  mine 
emergencies  and  demonstrate  the  need 
for  MSHA  to  address  proper  training 
and  mine  emergency  evacuation 
procedures  in  an  ETS. 

This  ETS  requires  operators  of 
underground  coal  mines  to  designate, 
for  each  shift  that  miners  are  working 
underground,  a  responsible  person  in 
attendance  at  the  mine  to  take  charge 
during  mine  fire,  explosion,  and  gas  or 
water  inimdation  emergencies.  In  order 
to  make  an  informed  decision  regarding 
an  evacuation,  this  ETS  also  requires 
that  the  designated  responsible  person 
have  current  knowledge  of  various  mine 
systems  that  protect  the  safety  and 
health  of  miners. 

In  addition,  this  ETS  requires  the 
responsible  person  to  initiate  and 
conduct  an  immediate  mine  evacuation 
when  there  is  a  mine  emergency  which 
presents  an  imminent  danger  to  miners 
due  to  fire,  explosion,  or  gas  or  water 
inundation.  This  ETS  further  provides 
that  only  properly  trained  and  equipped 
persons  essential  to  respond  to  the  mine 
emergency  may  remain  imderground. 

This  ETS  also  broadens  the  existing 
requirements  for  a  program  of 
instruction  for  firefighting  and 
evacuation  to  address  fire,  explosion, 
and  gas  or  water  inundation 
emergencies.  Under  this  ETS,  operators 
must  adopt  a  program  of  instruction 
which  incorporates  mine  fire,  explosion, 
and  gas  or  water  inimdation 
emergencies  into  existing  approved 
firefighting  and  evacuation  plans  and 
must  train  miners  in  those  procedures. 
Finally,  this  ETS  revises  the  part  48 
training  requirements  to  reflect  that 


annual  refresher  training  includes  a 
review  of  mine  fire,  explosion,  and  gas 
or  water  inundation  emergency 
evacuation  and  firefighting  plans  in 
effect  at  the  mine. 
DATES:  This  ETS  is  effective  on 
December  12.  2002.  Submit  comments 
on  this  ETS  on  or  before  January  13, 
2003.  Public  hearings  will  be  held  at  9 
a.m.  on  February  4,  6,  11,  and  13,  2003. 
The  post-hearing  comment  period  will 
close  on  February  28,  2003. 
ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  transmitted  either 
electronically  to  coinments@msha.gov, 
by  facsimile  to  (202)  693-9441,  or  by 
regular  mail  or  hand  delivery  to  MSHA, 
Office  of  Standards.  Regulations,  and 
Variances,  1100  Wilson  Blvd.,  Room 
2313,  Arlington,  Virginia  22209-3939. 
You  may  contact  MSHA  with  any 
format  questions.  Comments  are  posted 
for  public  viewing  at  http:// 
www.msha.gov/cuiTentcomments.htm. 

Information  Collection  Requirements: 
Send  written  comments  on  the 
information  collection  requirements  to 
both  the  Office  of  Management  and 
Budget  (OMB)  and  MSHA  as  follows: 

(1)  To  OMB:  If  under  10  pages,  by 
facsimile  (202)  395-6974  to  Attn:  Desk 
Officer  for  MSHA.  All  comments  may 
by  sent  by  mail  addressed  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  MSHA;  and 

(2)  To  MSHA:  Comments  must  be 
clearly  identified  as  comments  on  the 
information  collection  requirements  and 
transmitted  either  electronically  to 
comments@msha.gov,  by  facsimile  to 
(202)  693-9441,  or  by  regular  mail  or 
hand  delivery  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
1100  Wilson  Blvd.,  Room  2313, 
Arlington.  Virginia  22209-3939. 

Hearings:  (1)  The  hearing  on  Tuesday, 
February  4,  2003,  will  be  held  at  the 
Holiday  Inn  Lexington — North,  1950 
Newton  Pike,  Lexington,  Kentucky. 
40511  (phone:  859-233-0512). 

(2)  The  hearing  on  Thursday, 
February  6,  2003,  will  be  held  at  the 
Holiday  Iim  Grand  Junction,  755 
Horizon  Drive,  Grand  Junction, 
Colorado,  81506  (phone:  970-243- 
6790). 

(3)  The  hearing  on  Tuesday,  February 
11,  2003,  will  be  held  at  the  India 
Center,  800  Green  Road  South, 
Charleston,  West  Virginia,  25309 
(phone:  304-744-0021). 

(4)  The  hearing  on  Thursday, 
February  13,  2003,  will  be  held  at  the 
Hyatt  Regency,  Pittsburgh  International 
Airport,  1111  Airport  Blvd.  15231 
(phone:  724-899-1234). 


FOR  FURTHER  MFORMATKW  CONTACT: 
Marvin  W.  Nichols,  Director;  Office  of 
Standards,  Regulations,  and  Variances, . 
MSHA;  phone:  (202)  693-9440; 
fecsimile:  (202)  693-9441;  E-mail: 
nichols-marvin@msha.gov.  You  can 
view  comments  filed  on  this  rulemaking 
at  http://www.msha.gov/ 
currentcomments.htm. 

SUPPt-EMENTARY  INFORMATION:  This  ETS 
is  issued  in  accordance  with  section 
101(b)  of  the  Mine  Act,  30  U.S.C.  811. 
This  ETS  is  effective  immediately.  The 
ETS  establishes  two  new  standards  in 
subpart  P,  section  75.1501  Emergency 
Evacuations,  and  section  75.1502  Mine 
Emergency  Evacuation  and  Firefighting 
Program  of  Instruction.  Subpart  P  is 
renamed  "Subpart  P — Mine 
Emergencies."  In  addition,  existing  part 
48,  subpart  A,  section  48.8  is  revised. 

In  accordance  with  section  101(b)(3) 
of  the  Mine  Act,  this  ETS  will  also  serve 
as  the  Agency's  proposed  rule.  The 
preamble  discusses  specific  provisions 
that  may  be  included  in  the  final  rule 
and  MSHA  solicits  comments  on  these 
provisions. 

New  section  75.1501  establishes  that 
an  operator  must  designate  a 
responsible  person  to  take  charge  in  the 
event  of  a  mine  emergency  which 
presents  an  imminent  danger  to  miners 
involving  a  fire,  explosion,  or  gas  or 
water  inundation.  Section  75.1501  also 
requires  that  miners  need  to  be  trained 
about  the  requirements  of  this  section. 

New  section  75.1502  revises 
redesignated  section  75.1101-23  by 
including  all  mine  emergencies  created 
as  a  result  of  a  fire,  an  explosion,  or  a 
gas  or  water  inundation,  requires 
revisions  to  existing  firefighting  and 
evacuation  plans  to  address  these 
emergencies,  requires  training  of  miners 
regarding  the  mine  emergency 
evacuation  and  firefighting  plan,  and 
requires  that  mine  operators  train 
miners  in  any  revisions  to  the  plan  after 
its  submission  to  MSHA  for  approval. 

L  Basis  for  the  Emergency  Temporary 
Standard 

A.  Regulatory  Authority 

Section  101(b)  of  the  Mine  Act 
provides  that: 

(1)  The  Secretary  shall  provide,  without 
regard  to  the  requirements  of  chapter  5,  title 
5.  United  States  Code,  for  an  emefgency 
temporary  mandatory  health  or  safety 
standard  to  take  immediate  effect  upon 
publication  in  the  Federal  Register  if  [s]he' 
determines  (A)  that  miners  are  exposed  to 
grave  danger  from  exposure  to  substances  or 
agents  determined  to  be  toxic  or  physically 
harmful,  or  to  other  hazards,  and  (B)  that 
such  emergency  standard  is  necessary  to 
protect  miners  from  such  danger. 
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(2)  A  temporary  mandatory  health  or  safety 
standard  shall  be  effective  until  superseded 
by  a  mandatory  standard  promulgated  in 
accordance  with  the  procedures  prescribed  in. 
paragraph  (3)  of  this  subsection. 

(3)  Upon  publication  of  such  standard  in 
the  Federal  Register,  the  Secretary  shall 
commence  a  proceeding  in  accordance  with 
section  101(a).  and  the  standards  as 
published  shall  also  serve  as  a  profK>sed  rule 
for  the  proceeding.  The  Secretary  shall 
promulgate  a  mandatory  health  or  safety 
standard  under  this  paragraph  no  later  than 
nine  months  afier  publication  of  the 
emergency  temporary  standard  as  provided 
in  paragraph  (2). 

Issuance  of  an  ETS  is  an  extraordinary 
measure  provided  for  by  the  Mine  Act 
to  enable  MSHA  to  "react  quickly  to 
grave  dangers  which  threaten  miners 
before  those  dangers  manifest 
themselves  in  serious  or  fatal  injuries  or 
illnesses."  S.  Kept.  181,  95th  Cong.,  1st 
Sess.  23  (1977).  The  language 
authorizing  the  issuance  of  a  temporary 
mandatory  standard  for  these  purposes 
indicates  that  it  is  appropriate  to 
address  miner  exposure  to  "other 
hazards,"  as  well  as  toxic  substances  or 
harmful  agents.  This  broad  scope  is 
further  indicated  in  the  legislative 
history,  which  states  that  "[tjo  exclude 
any  kind  of  grave  danger  would 
contradict  the  basic  purpose  of 
emergency  temporary  standards — 
protecting  miners  from  grave  dangers." 
Id.  The  suggestion  that  a  temporary 
mandatory  standard  is  limited  to  new 
dangers  in  the  mining  industry  is  also 
dispelled  in  the  legislative  history 
which  explains:  "That  a  danger  has 
gone  unremedied  should  not  be  a  bar  to 
issuing  an  emergency  standard.  Indeed, 
if  such  is  the  case,  the  need  for  prompt 
action  is  that  much  more  pressing."  Id. 
In  addition,  the  legislative  history 
emphasizes  that  a  record  of  fatalities  or 
serious  injuries  is  not  necessary  before 
an  ETS  can  be  issued  because 
"(djisasters,  fatalities,  and  disabilities 
are  the  very  thing  this  provision  is 
designed  to  prevent."  "Waiting  until 
those  dangers  manifest  themselves  as 
fatalities  or  disabling  injuries  or 
illnesses,  fioistrates  the  purpose  of  this 
[ETS]  provision."  Id.  at  23-24. 

B.  Grave  Danger 

In  response  to  the  recent  accidents  of 
September  2001  at  the  Jim  Walter 
Resources  No.  5  Mine-and  of  July  2000 
at  the  Willow  Creek  Mine  described 
elsewhere  in  this  preamble,  MSHA  has 
determined  that  new  safety  standards 
are  necessary  to  further  protect  miners 
when  a  mine  emergency  presenting  an 
imminent  danger  to  miners  due  to  fire, 
explosion,  or  gas  or  water  inundation 
occurs  which  requires  an  evacuation  of 
miners.  Miners  and  mine  operators  must 


be  able  to  rapidly  and  safely  respond  to 
emergency  situations  created  by  fire, 
explosion,  or  gas  or  water  inundation 
hazards,  and  initiate  an  immediate  mine 
evacuation  when  necessary  to  protect 
miners  from  the  grave  dangers  of 
remaining  underground  or  re-entering 
affected  areas  when  hazards  and 
conditions  arise  that  endanger  safety.  A 
rapid  and  planned  evacuation  of  all 
miners,  who  are  knowledgeable  about 
the  mine's  plan  for  mine  emergencies,  is 
essential  to  survival,  and  is  one  of  the 
last  safeguards  that  would  allow  miners 
to  exit  from  the  mine  under  extremely 
adverse  conditions.  The  current  lack  of 
such  knowledge  and  demonstrated 
inability  to  quickly  initiate  and  properly 
conduct  a  mine  evacuation,  presents  a 
grave  danger  to  miners  who  work  in 
underground  coal  mines  when  a  mine 
fire,  explosion,  or  gas  or  water 
inundation  emergency  occurs. 

Miners  who  are  not  directed  to  leave 
the  scene  of  a  mine  emergency  and  who 
do  not  have  knowledge  about  the  mine's 
emergency  evacuation  and  firefighting 
plan  face  serious  physical  injury  or 
death  from  the  hazards  detailed  below. 

Underground  coal  mines  are  dynamic 
work  environments  where  the  working 
conditions  can  change  rapidly.  Diligent 
compliemce  with  safety  and  health 
standards  and  safety  conscious  work 
habits  provide  a  substantial  measure  of 
protection  against  the  occurrence  of  fire 
and  explosions  and  resultant  mine 
emergencies  underground.  In  the  high 
hazard  work  environment  of 
underground  coal  mines,  however,  the 
danger  of  a  deadly  fire,  explosion,  or  gas 
or  water  inundation  hazard  which  can 
develop  into  a  mine  emergency  is 
always  present.  For  example,  electricity 
or  other  sources  of  power  can  ignite 
methane  gas  or  coal  dust  resulting  in  an 
explosion.  Mining  equipment  can  also 
be  the  source  of  a  deadly  fire  that  may 
involve  fuel,  lubricants  and  the 
surrounding  coal.  Caved,  mined  out 
areas  which  contain  coal  and 
accumulated  gas  can  be  the  locations  for 
explosions  caused  by  rock  falls,  and  in 
some  instances,  fires  are  started  by 
spontaneous  combustion.  Moreover, 
when  active  mines  are  connected  into 
previously  mined-out  areas,  there  is  also 
the  risk  of  exposure  to  an  oxygen 
deficient  atmosphere  that  can  cause 
asphyxiation.  Finally,  when  mining 
near  other  mined  out  areas,  there  may 
be  a  risk  of  water  inundation. 

MSHA  standards  are  designed  to 
prevent  these  types  of  hazards,  but  mine 
emergencies  can  and  do  occur  after 
these  hazards  develop.  The  existence 
and  development  of  mine  emergencies 
is  unpredictable.  Underground  coal 
mine  emergencies  can  quickly  expand 


from  hazards  presented  in  one  isolated 
mining  section  to  involve  the  entire  coal 
mine. 

The  Secretary  has  therefore 
determined  that  miners  are  exposed  to 
grave  danger  when  they  remain 
underground  or  re-enter  affected  mine 
areas  at  the  time  of  a  mine  emergency 
which  presents  an  imminent  danger  to 
miners  due  to  fire,  explosion,  or  gas  or 
water  inundation,  witiiout  a  responsible 
person  at  the  mine  initiating  and 
conducting  a  mine  evacuation.  In 
addition,  without  timely  knowledge, 
information  and  training  about  a  mine's 
emergency  evacuation  and  firefighting 
program  of  instruction  specifically 
developed  to  cover  mine  fire,  explosion, 
or  gas  or  water  inundation  emergencies, 
miners  are  exposed  to  a  grave  danger 
because  they  are  not  prepared  to  take 
immediate  action  to  evacuate  the  mine 
in  the  event  of  such  a  mine  emergency. 

n.  Discussion  of  the  Emergenqr 
Temporary  Standards 

A.  Background 

During  the  past  three  years,  at  least  14 
miners  have  died  in  two  accidents  as  a 
result  of  faulty  mine  evacuations. 

Explosions  at  the  Jim  Walter  ^ 

Resources,  Inc.  No.  5  Mine  on 
September  23,  2001 ,  resulted  in  13 
fatalities.  An  initial  roof  fall  and 
explosion  occurred  at  5:20  p.m.  and 
resulted  in  injuries  to  four  miners.  One 
of  the  four  miners  was  severely  injured 
and  could  not  be  moved.  Miners  from 
other  parts  of  the  mine  responded  in  an 
uncoordinated  effort.  In  addition,  the 
CO  Room  operator  (monitoring  the 
carbon  monoxide  monitoring  system  at 
the  mine)  after  being  notified  about  the 
explosion,  attempted  to  locate  the 
afternoon  shift  haulage  foreman  who  he 
believed  was  working  at  the  mine.  This 
foreman  was  not  working  that  shift. 
There  was  also  some  confusion  about 
where  the  first  explosion  occurred. 

By  the  time  the  second  explosion 
occurred  at  6:15  p.m.,  12  additional 
miners  headed  towards  the  accident  site 
and  eight  of  those  miners  entered  the 
affected  area  without  gas  detection 
equipment.  Seven  additional  miners 
were  directed  to  travel  to  the  emergency 
area.  The  6:15  p.m.  explosion  occurred 
before  those  seven  additional  miners 
arrived  in  the  area  affected  by  the 
second  explosion.  It  is  uncertain 
whether  the  miner  immobilized  by  the 
first  explosion  died  as  a  result  of  the 
first  or  second  explosion.  It  is  certain, 
however,  that  12  miners  died  when  the 
second  explosion  occurred  as  they  were 
attempting  to  reach  the  injured  miner. 

MSHA's  accident  investigation  report 
determined  that  in  addition  to  not 


Federal  Register /Vol.  67,  No.  239  /  Thursday,  December  12,  2002 /Rules  and  Regulations        76661 


76660       Federal  Register /Vol.  67.  No.  239 /Thursday.  December  12.  2002 /Rules  and  Regulations 


following  proper  evacuation  procedures 
after  the  initial  explosion,  there  was 
never  a  mine  wide  evacuation  initiated 
at  the  mine,  even  after  an  explosion 
damaged  critical  ventilation  controls. 
MSHA's  accident  investigation  team 
found  that  gas  detection  equipment  was 
not  found  on  any  of  the  miners  or 
during  the  underground  investigation  in 
the  affected  section  where  the  explosion 
occurred.  Gas  detection  equipment  is 
essential  to  determine  the  composition 
of  the  mine  atmosphere  and  secure  the 
safety  of  those  entering  unknown 
atmospheres  especially  when 
ventilation  controls  are  damaged. 
MSHA's  accident  investigation  report 
concluded  that  the  lack  of  training  and 
the  failure  to  conduct  fire  and 
emergency  drills  relative  to  proper 
evacuation  procedures  "affected  the 
miners'  response"  to  the  emergency 
situation  of  September  2001 . 

After  careful  review  of  this  accident, 
MSHA  has  determined  that  had  a 
designated  responsible  person 
knowledgeable  about  the  mine  safety 
systems  taken  charge  of  the  evacuation 
and  rescue  effort,  fewer  miners  would 
have  been  permitted  to  remain 
underground  or  re-enter  the  affected 
mine  area  during  the  mine  emergency. 

Under  this  ETS,  all  32  miners 
underground  at  the  mine  who  were  not 
essential  to  an  immediate  response  to 
the  explosion  would  have  been 
immediately  evacuated  from  the  mine. 
In  addition,  the  designated  person 
would  have  assured  that  the  miners 
attempting  a  rescue  were  equipped  with 
gas  detection  equipment.  Moreover, 
miners  would  have  understood  from 
mine  emergency  evacuation  and 
firefighting  training  that  an  evacuation 
was  necessary  and  that  they  were  not  to 
re-enter  the  emergency  areas  without 
instruction  and  appropriate  safety 
equipment. 

On  July  31,  2000,  four  explosions 
occurred  at  the  Willow  Creek  mine.  The 
initial  explosion  and  subsequent  fire 
occurred  approximately  seven  minutes 
before  the  later  explosions  which  killed 
two  miners.  Although  firefighting 
activities  began  almost  immediately 
after  the  first  explosion,  evacuation 
procedures  did  not  begin  immediately 
and  conditions  worsened  before  the 
fatal  explosions  occurred.  After  careful 
review  of  the  accident,  MSHA  has 
determined  that  had  the  decision  to 
evacuate  been  made  sooner,  i.e.,  after  it 
became  evident  that  the  fire  was  not 
controllable,  and  had  the  individuals 
present  at  the  affected  mine  section 
been  more  aware  of  the  urgent  need  for 
evacuation  under  emergency  conditions, 
the  fatalities  might  not  have  occurred. 
Some  miners  at  the  mine  were  equipped 


with  personal  emergency  devices  (PEDs) 
which  are  capable  of  carrying  text 
messages  to  underground  personnel. 
Many  miners  had  evacuated  the  mine 
but  these  devices  alerted  the  remaining 
miners  to  evacuate  the  mine.  The 
message  to  evacuate,  however,  was  not 
transmitted  until  after  the  third  of  four 
explosions  occurred. 

MSHA  is  also  aware  of  two  water 
inundations  and  one  gas  inundation 
where  miners  died.  In  1968  in  Hominey 
Falls.  West  Virginia,  four  miners  died 
,  from  a  water  inimdation  involving  old 
workings  and  21  miners  were  rescued. 
In  Tower  City,  Pennsylvania  in  1977  at 
Porter  Timnel.  water  from  old  workings 
injured  one  miner,  entrapped  one  miner 
and  resulted  in  nine  fatalities.  Finally, 
in  1978  at  Moss  #3  Mine  in  Duty,  West 
Virginia,  blackdamp  (atmosphere 
depleted  of  oxygen)  from  old  workings 
resulted  in  5  fatalities. 

B.  Section-by-Section  Discussion 

Section  75.1501     Emergency 
Evacuations 

Section  75.1501  is  a  new  section 
which  addresses  mine  emergency 
evacuations.  Paragraph  (a)  provides  that 
for  each  shift  that  miners  work 
underground  the  mine  operator  shall 
designate  a  responsible  person  in 
attendance  at  the  mine  to  take  charge 
during  mine  fire,  explosion,  or  gas  or 
water  inundation  emergencies  which 
present  an  imminent  danger  to  miners. 
Paragraph  (a)  further  provides  that  the 
designated  responsible  person  shall 
have  current  knowledge  of  the  assigned 
location  and  expected  movements  of 
miners  underground,  the  operation  of 
the  mine  ventilation  system,  the 
location  of  the  mine  escapeways,  the 
mine  communications  system,  any  mine 
monitoring  system  if  used,  and  the  mine 
emergency  evacuation  and  firefighting 
program  of  instruction.  The  piupose  of 
these  requirements  is  to  ensure  that 
during  mine  emergencies  an  informed 
decision  is  made  by  one  responsible 
person  regarding  responses  to  mine 
emergencies,  and  that  mine  evacuations 
be  conducted  rapidly,  efficiently,  and 
safely.  The  accidents  described  in  the 
background  section  to  this  preamble 
demonstrate  the  need  for  a  designated 
person  to  take  charge  during  mine 
emergencies. 

In  taking  charge  during  an  emergency, 
the  designated  person  directs  resources 
that  may  be  required  during  the 
emergency  and  assures  that  all 
nonessential  miners  are  evacuated 
safely.  In  addition,  requiring  that  the 
designated  responsible  person  be  at  the 
mine  site  during  all  shifts  when  miners 
are  underground  assures  that  no  delays 


result  from  off-site  telephone  calls 
requesting  instructions. 

Furthermore,  requiring  that  the 
-  designated  responsible  person  have 
current  knowledge  of  the 
aforementioned  elements  assiues  that 
informed  decisions  are  made  during  a 
mine  emergency.  For  example,  having 
knowledge  of  the  work  areas  and  the 
assigned  locations  of  miners  and  their 
movement  during  the  work  shift  allows 
miners  working  in  remote  locations 
where  electronic  communication  may 
not  be  readily  available  to  be  notified  of 
an  evacuation  as  soon  as  possible.  The 
designated  responsible  person  will  be 
aware  of  their  presence  and  location 
underground.  Formal  procedures  may 
be  needed  to  assure  that  the  responsible 
person  can  quickly  locate  all 
imderground  miners. 

Paragraph  (b)  of  new  section  75.1501 
requires  that  the  designated  responsible 
person  initiate  and  conduct  an 
immediate  mine  evacuation  when  there 
is  a  mine  emergency  which  presents  an 
imminent  danger  to  miners  due  to  fire, 
explosion,  or  gas  or  water  inundation. 
Paragraph  (b)  further  provides  that  only 
properly  trained  and  equipped  persons 
essential  to  respond  to  the  mine 
emergency  may  remain  underground. 

Almough  the  MSHA  standards  have 
been  successful  in  addressing  hazards 
and  reducing  risks  created  by  fires, 
explosions,  and  gas  or  water 
inundations,  MSHA  has  determined  that 
this  ETS  is  necessary.  Miners  are 
exposed  to  grave  danger  when  they 
remain  underground  or  re-enter  affected 
mine  areas  during  mine  emergencies 
which  present  an  imminent  danger  to 
miners.  In  addition,  MSHA  understands 
that  not  every  mine  fire,  explosion,  or 
gas  or  water  inimdation  hazard  listed 
above  may  result  in  a  mine  emergency. 
For  example,  only  unplanned  mine  fires 
not  extinguished  within  30  minutes  of 
discovery  are  reportable  to  MSHA  under 
30  CFR  part  50.  Such  fires  may  not 
endanger  miners  and  therefore  may  not 
constitute  a  mine  emergency.  It  is  when 
the  hazards  listed  above  present  an 
imminent  danger  to  miners  that  MSHA 
expects  that  an  immediate  mine 
evacuation  be  initiated. 

MSHA  notes  that  the  term  "imminent 
danger"  is  defined  in  the  Mine  Act, 
Section  3(j).  It  means,  "the  existence  of 
any  condition  or  practice  in  a  coal  or 
other  mine  which  can  be  expected  to 
cause  death  or  serious  physical  harm 
before  such  condition  or  practice  can  be 
abated."  This  definition  is  well  known 
and  provides  readily  understandable . 
criteria  for  the  responsible  person  to 
decide  to  initiate  a  mine  evacuation.  To 
protect  miners  from  the  grave  danger  of 
remaining  underground  at  that  time,  a 
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designated  responsible  person  must  be 
present  to  initiate  and  conduct  an 
immediate  evacuation  and  must  assure 
that  only  persons  who  are  properly 
trained  and  equipped  and  essential  to 
respond  to  the  mine  emergency  remain 
imderground. 

Paragraph  (c)  of  new  section  75.1501 
requires  the  operator  to  instruct  all 
miners  about  the  requirements  of  this 
section  and  the  identity  of  the 
responsible  person  designated  by  the 
operator  for  their  workshift  within  7 
days  of  publication  of  this  ETS. 
Paragraph  (c)  further  provides  that  the 
mine  operator  must  instruct  miners  of 
any  change  in  the  identity  of  the 
responsible  person  before  the  start  of 
their  workshift.  MSHA  has  determined 
that  this  provision  is  necessary  because, 
in  order  for  a  mine  evacuation  to  be 
conducted  without  exposing  miners  to 
grave  danger,  miners  need  up-to-date 
information  concerning  mine  emergency 
evacuations  and  the  identity  of  the 
person  or  persons  in  charge  of  initiating 
and  conducting  such  evacuations.  The 
tragic  accident  at  the  Jim  Walter  No.  5 
Mine  shows  that  at  least  one  miner  with 
access  to  mine  wide  communications 
did  not  know  which  foreman  was 
working  the  shift  when  the  accident 
occurred  and  valuable  time  may  have 
been  lost  while  trying  to  locate  that 
foreman. 

Paragraph  (d)  of  new  section  75.1501 
provides  that  the  ability  of  any  person 
to  warn  of  an  imminent  danger  which 
warrants  an  evacuation  is  not  restricted 
by  the  provisions  of  section  75.1501. 
This  provision  is  intended  to  recognize 
that  there  will  be  circumstances  of 
imminent  danger  warranting  a  warning 
by  someone  other  than  the  designated 
responsible  person  under  section 
75.1501(b).  For  example,  at  the 
Quecreek  Mine  inundation  accident 
which  occurred  July  24,  2002,  miners 
from  the  affected  section  rapidly  warned 
miners  in  the  other  working  section  of 
a  water  inundation,  enabling  them  to 
escape  the  mine  unharmed.  These 
actions  are  consistent  with  the  approach 
of  this  paragraph  (d)  which  recognizes 
that  any  person  may  warn  others  of  an 
imminent  danger.  Had  any  delays 
occurred  at  Quecreek  in  warning  the 
miners,  tragic  residts  might  have 
ensued. 

MSHA  is  soliciting  comments  on 
broadening  the  coverage  of  this  section 
to  include  outbursts,  massive  roof  falls, 
or  other  occurrences,  for  example  the 
failure  of  a  mine  system  designed  to 
protect  miner  safety  and  health  such  as 
the  ventilation  control  system,  roof 
control  system,  or  the  mine 
communication  system. 


Section  75.1502 — Mine  Emergency 
Evacuation  and  Firefighting  Program  of 
Instruction 

New  Section  75.1502(a)  requires  that 
each  operator  of  an  undergroimd  coal 
mine  adopt  a  mine  emergency 
evacuation  and  firefighting  program  and 
begin  training  in  those  procedures  as 
soon  as  possible  but  in  no  event  not  to 
exceed  30  days  from  the  date  of 
publication  of  this  ETS.  In  addition,  the 
program  must  be  submitted  to  the 
District  Manager  of  the  Coal  Mine 
Health  and  Safety  District  in  which  the 
mine  is  located  for  approval.  Before  any 
revision  to  the  program  is  implemented, 
persons  affected  by  the  revision  must  be 
instructed  on  the  revised  provision. 

The  existing  standard  regarding 
evacuation  procedures,  section  75.1101- 
23,  is  located  in  subpart  L.  MSHA  has 
determined  that  existing  section 
75.1101-23  should  be  redesignated  as 
new  section  75.1502  in  subpart  P  and 
revised.  New  section  75.1502  focuses 
attention  on  safe  evacuation  procedures 
to  be  followed  in  the  event  of  a  fire, 
explosion,  or  gas  or  water  inundation 
emergency. 

Paragraph  (a)  of  new  section  75.1502 
of  this  ETS  revises  and  replaces 
redesignated  section  75.1101-23(a). 
Under  new  paragraph  (a),  MSHA  has 
expanded  the  existing  program  of 
instruction  to  include  the  proper 
evacuation  procedures  in  the  event  of  a 
mine  emergency.  This  change  reflects 
MSHA's  determination  that  under  the 
existing  standards,  miners  are  exposed 
to  a  grave  danger  caused  by  a  mine 
emergency  due  to  fire,  explosion,  or  gas 
or  water  inundation.  In  addition, 
paragraph  (a)  of  new  section  75.1502 
retains  the  requirements  of  existing 
section  75.1101-23(a)  that  the  program 
of  instruction  include  procedures  to  be 
followed  regarding  the  location  and  use 
of  firefighting  equipment,  location  of 
escapeways,  exits,  and  routes  of  travel 
to  the  surface. 

Like  existing  section  75.1101-23,  new 
section  75.1502  of  this  ETS  provides  a 
requirement  for  training  of  ^1  miners  in 
the  proper  evacuation  procedures  to  be 
followed  in  the  event  of  a  mine 
emergency,  the  location  and  use  of    . 
firefighting  equipment,  the  location  of 
escapeways,  exits,  and  routes  of  travel 
to  the  surface.  The  training  under 
section  75.1502  must  begin  as  soon  as 
possible  but  in  no  event  later  than  30 
days  from  the  date  of  publication -of  this 
ETS.  Training  is  necessary  to  acquaint 
all  miners  with  the  emergency 
evacuation  procedures  for  all  mine 
emergencies  which  endanger  miners 
due  to  fires,  explosions,  or  gas  or  water 
inundations.  The  decision  to  require 


training  reflects  the  Agency's  evaluation 
of  the  existing  training  programs  at 
underground  coal  mines  and  the  results 
of  an  investigation  of  a  mining  accident 
where  victims  were  unfamiliar  with 
evacuation  procedures  and  did  not 
know  not  to  re-enter  the  affected  areas 
of  the  mine  during  a  mine  emergency. 

Based  on  Agency  experience,  MSHA 
estimates  that  there  are  approximately 
45,000  workers  affected  by  this  ETS. 
Because  effective  training  related  to 
evacuation  procedures  for  the  specified 
mine  emergencies  is  essential  to  the 
safety  and  health  of  miners,  MSHA  has 
determined  that  there  is  a  need  for 
training  of  miners  to  acquaint  all  miners 
with  the  emergency  response  and 
evacuation  procedures  for  all  mine 
emergencies.  In  addition,  in  the  event 
that  any  revisions  are  made  to  the  mine 
emergency  evacuation  and  firefighting 
program  of  instruction  as  a  result  of  its 
submission  to  MSHA  for  approval, 
miners  would  need  to  be  trained  in 
those  revisions. 

Moreover,  as  part  of  this  ETS, 
MSHA's  existing  training  regulation  in 
30  CFR  part  48  is  being  revised  to 
specifically  include  annual  refresher 
training  of  miners  regarding  mine 
emergency  evacuation  and  firefighting 
plans.  The  training  of  new  miners  and 
experienced  miner  training  under  part 
48  does  not  need  to  be  revised,  however, 
because  existing  section  48.5(b)(5) 
provides  for  training  regarding 
emergency  evacuation  and  firefighting 
plans  for  new  miners  and  existing 
section  48.6(b)(5)  provides  for  training 
regarding  emergency  evacuation  and 
firefighting  plans  for  experienced 
miners.  Further  discussion  of  the  annual 
refresher  training  of  miners  regarding 
the  mine  emergency  evacuation  and 
firefighting  plan  is  located  elsewhere  in 
this  preamble. 

Furthermore,  unlike  existing  section 
75.1101-23(a)(2),  new  section 
75.1502(a)  does  not  include  an  explicit 
provision  that  the  approved  program  of 
instruction  be  given  to  all  miners 
annually  or  newly  employed  miners 
within  six  months  after  the  date  of 
employment.  Rather,  as  discussed 
above,  section  75.1502(a)  provides  for 
the  training  of  miners  to  acquaint  all 
miners  witib  the  mine  emergency 
evacuation  procedures  for  the  specified 
mine  emergencies  as  soon  as  possible 
but  not  more  than  30  days  after  the  date 
of  publication  of  this  ETS. 

m  addition,  new  miner  and 
experienced  miner  training  is  covered 
under  existing  sections  48.5  and  48.6, 
and  annual  refresher  training  of  miners 
regarding  mine  emergency  evacuation 
and  firefighting  plans  are  now  covered 
under  the  revised  part  48  training 
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regulations.  Accordingly,  inclusion  of 
those  training  provisions  within  new 
section  75.1502  would  be  duplicative. 
Therefore,  under  this  ETS,  the  level  of 
safety  afforded  miners  will  be 
maintained  or  increased  from  the  level 
of  safety  afforded  under  existing  section 
75.1101-23  because  this  ETS  provides 
for  the  training  of  all  miners  for  mine 
emergencies  including  explosions  and 
gas  or  water  inundations,  not  just  mine 
fires,  and  continues  to  provide  annual 
refresher  training  of  miners  while 
eliminating  duplicate  provisions  and 
consoUdating  the  training  requirements 
under  part  48.  This  modification  of  the 
training  requirements  under  existing 
section  75.1101-23  does  not  represent  a 
reduction  in  safety  to  miners  because 
the  training  requirements  of  existing 
section  75.1101-23  are  incorporated  in 
new  section  75.1502  and  the  revised 
and  existing  sections  of  part  48. 

Paragraph  (a)  of  new  section  75.1502. 
like  existing  section  75.1101-23{a). 
requires  that  the  program  of  instruction 
be  submitted  for  approval  to  MSHA. 
The  Agency  has  determined  that  in  view 
of  the  emergency  nature  of  this 
standard,  operators  must  submit  a  mine 
emergency  evacuation  and  flrefighting 
program  of  instruction  to  MSHA  within 
30  days  of  the  publication  of  this  ETS. 
Paragraph  (a)  of  new  section  75.1502 
further  provides  that  all  miners  will  be 
trained  on  any  revisions  made  to  the 
program  of  instruction  after  it  has  been 
approved  by  MSHA  to  ensure  that 
miners  are  kept  aware  of  any  changes 
made  to  the  mine  emergency  evacuation 
and  firefighting  plan  after  they  have 
received  initial  training. 

Because  MSHA  has  determined  that 
miners  are  exposed  to  grave  danger 
under  the  specified  mine  emergencies 
which  require  evacuation,  paragraphs(a) 
(1)  through  (a)(4)  o/new  section  75.1502 
broaden  the  scope  of  the  approved 
program  of  instruction  under  existing 
section  75.1101-23(a)(l)  through  (3). 
Under  new  section  75.1502(a)(1),  the 
approved  program  of  instruction  must 
include  a  specific  plan  to  acquaint 
miners  on  all  shifts  with  procedures  for 
mine  emergency  evacuation  for  mine 
emergencies  which  endanger  miners 
due  to  fire,  explosion,  or  gas  or  water 
inundation.  New  paragraph  (a)(2)  also 
expands  the  existing  requirements  to 
include  procedures  for  the  evacuation  of 
all  miners  not  required  for  a  mine 
emergency  response.  In  addition,  under 
new  paragraph  (a)(3),  the  procedures  for 
the  rapid  assembly  and  transportation  of 
necessary  miners,  fire  suppression 
equipment,  and  rescue  apparatus  to  the 
scene  of  the  mine  fire  is  broadened  to 
include  the  scene  of  the  mine 
emergency.  Finally,  new  paragraph 


(a)(4)  retains  the  same  requirements  for 
procedures  for  the  operation  of  fire 
suppression  eauipment. 

Existing  MSHA-approved  plans 
already  discuss  in  detail  the  use. 
location  of  firefighting  equipment,  and 
location  of  escapeways  and  exit  routes, 
and  other  procedures.  These  topics 
should  be  expanded  to  cover  mine 
explosion  and  gas  and  water  inimdation 
emergencies  in  addition  to  fire 
emergencies.  MSHA  believes  that  an 
effective  plan  consists  of  at  least  the 
following  elements:  Procedures  to 
rapidly  notify  each  underground  miner 
in  the  event  of  an  emergency;  and 
assignments  of  personnel  in  preparation 
for  an  evacuation  including  procedures 
to  assemble  and  account  for  all  miners 
during  an  evacuation,  procedures  to 
direct  underground  water  supplies,  and 
procedures  to  deenergize  electrical 
power  as  may  be  appropriate  during  an 
evacuation.  Mine  operators  should  also 
include  within  the  plans  the  location 
and  availability  of  communication 
systems  underground,  assignments  of 
underground  and  surface  personnel  to 
coordinate  the  evacuation,  and  the 
design  and  layout  of  the  mine 
ventilation  system  as  it  might  affect 
miners  in  an  evacuation. 

In  addition,  any  mine  using  an 
atmospheric  monitoring  system  should 
integrate  the  alert  and  alarm  response 
procedure  into  the  firefighting  and 
evacuation  plan.  The  plan  should  be 
designed  to  assure  that  all  miners  are 
familiar  with  the  escape  routes  and 
escape  facilities  from  their  work  area, 
and  are  familiar  with  the  operation  and 
proper  donning  procedures  of  self- 
contained  self-rescuers  under 
emergency  scenarios.  The  plan  should 
also  address  the  requirements  of  new 
section  75.1501,  and  make  it  clear  to 
miners  that  they  are  required  to 
evacuate  unless  they  are  essential  for 
emergency  response  activities  and  they 
are  properly  equipped  and  trained. 

MSHA  is  soliciting  comments  on  the 
specific  elements  of  the  mine  emergency 
evacuation  and  firefighting  plan  to  be 
included  in  the  final  rule. 

Finally,  as  required  by  the  last 
sentence  in  section  75.1501(b),  only 
properly  trained  and  equipped  persons 
essential  to  respond  to  the  mine 
emergency  may  remain  underground. 
Therefore,  plans  should  address  proper 
training  and  equipment  to  be  used 
under  various  emergency  scenarios.  For 
example,  the  plan  might  state  that 
miners  must  be  equipped  with  gas 
detectors  and  qualified  to  use  them 
when  entering  an  area  affected  by  a  gas 
inundation. 

Paragraph  (b)  of  new  section  75.1502, 
concerning  firefighting,  retains  the  same 


requirements  as  existing  section 
75.1101-23(b). 

Paragraph  (c)  of  new  section  75.1502 
essentially  retains  the  same 
requirements  as  existing  section 
75.1101-23(c)  vhih  the  exception  that 
mine  emergency  evacuation  drills  are 
now  required  to  ensiue  that  miners  are 
familiar  with  and  are  able  to  accomplish 
a  mine  evacuation  in  the  event  of  a  mine 
fire,  explosion,  or  gas  or  water 
inundation  emergency. 

Revisions  to  Part  48 — Annual  Refresher 
Training  of  Miners 

MSHA  has  determined  to  unify  the 
training  approach  for  mine  emergency 
evacuation  and  for  firefighting  plans. 
The  rule  includes  the  initial  immediate 
training  requirement  in  section  75.1501 
of  this  ETS.  The  rule  also  revises  part  48 
for  aimual  refresher  training  of  miners 
regarding  mine  emergency  evacuation 
and  firefighting  plans  specifically  for 
underground  coal  mines. 

Subpart  A  of  30  CFR  part  48 
prescribes  requirements  for  submitting 
and  obtaining  MSHA  approval  of 
operator-administered  programs  for 
training  and  retraining  underground 
miners.  Each  mine  must  have  an 
approved  training  program  for  training 
new  miners  and  newly-employed 
experienced  miners,  as  well  as  training 
miners  for  new  tasks,  and  providing 
annual  refresher  training. 

The  existing  training  requirements  for 
new  miners  under  §48.5,  and  newly- 
employed  expoienced  miners  under 
§  48.6,  do  not  need  to  be  revised  because 
emergency  evacuation  and  firefighting 
training  are  provided  under  those 
existing  sections.  Annual  refresher 
training  under  existing  §  48.8,  however, 
does  not  cover  emergency  evacuation  or 
firefighting  training.  Therefore,  §  48.8  is 
revised  by  this  ETS  to  include  a 
requirement  that  the  annual  refresher 
training  include  the  mine  emergency 
evacuation  and  firefighting  plan.  This 
training  will  acquaint  all  underground 
coal  miners  with  the  mine  emergency 
evacuation  procedures  for  mine 
emergencies  involving  fire,  explosion, 
or  gas  or  water  inundations.  MSHA 
specifically  solicits  comments  on 
whether  any  conforming  amendments 
should  be  made  in  the  final  rule  to 
sections  48.5  and  48.6.  Those 
conforming  amendments  would  state 
that  mine  emergency  evacuation  and 
firefighting  plans  would  be  topics 
included.  MSHA  further  solicits 
comments  on  whether  the  training 
provision  should  be  included  in  part  48 
or  in  new  section  75.1502. 
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C.  Feasibility 

We  have  concluded  that  the 
requirements  of  the  final  rule  are  both 
technologically  and  economically 
feasible. 

1.  Technological  Feasibility 

MSHA  believes  that  the  ETS  would  be 
technologically  feasible  for  the  mining 
industry.  An  agency  must  show  that 
modem  technology  has  at  least 
conceived  some  industrial  strategies  or 
devices  that  are  likely  to  be  capable  of 
meeting  the  standard,  and  which 
industry  is  generally  capable  of 
adopting.  American  Iron  and  Steel 
Institute  v.  OSHA.  (AISI-D)  939  F.2d 
975,  980  (D.C.  Cir.  1991);  American  Iron 
and  Steel  Institute  v.  OSHA,  (AISI-I) 
577  F.2d  825  (3d  Cir.  1978)  at  832-835; 
and  Industrial  Union  Dept,  AFL-CIO  v. 
Hodgson,  499  F.2d  467,478  (D.C.  Cir. 
1974). 

This  ETS  addresses  revisions  of  mine 
emergency  evacuation  plans  and 
associated  training.  This  ETS  neither 
requires  underground  coal  mines  to 
procure  any  additional  equipment  nor 
use  any  new  technology.  This  is  not  a 
technology-forcing  standard  and  does 
not  involve  activities  on  the  frtintiers  of 
science.  We  conclude,  therefore,  that 
this  ETS  is  technologically  feasible. 

2.  Economic  Feasibility 

Underground  coal  mines  would  incur 
costs  of  approximately  $0.26  million 
yearly  to  comply  with  this  ETS.  That 
these  compliance  costs  represent  well 
under  1  percent  (about  0.004  percent)  of 
annual  revenues  is  sufficient  evidence. 
MSHA  believe,  to  conclude  that  this 
ETS  is  economically  feasible  for 
underground  coal  mines. 

m.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

Based  on  its  analysis,  MSHA  has 
preliminarily  determined  that  this  ETS 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  MSHA  has  so  certified  this 
finding  to  the  SBA.  The  factual  basis  for 
this  certification  is  discussed  in  chapter 
V  of  the  Preliminary  Regulatory 
Economic  Analysis  (PREA). 

IV.  P^ierwork  Reduction  Act 

The  ETS  contains  information 
collections  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995  (PRA95).  The  ETS  has  first 
year  burden  hours  (those  that  occur  only 
in  the  first  year)  and.  annual  burden 
hours  which  occur  in  the  first  year  and 
every  year  thereafter. 


In  the  First  Year  of  the  ETS 

In  the  first  year  the  ETS  is  in  effect, 
there  would  be  an  increase  of  5.010 
burden  hours  and  a  related  cost  increase 
of  $250,041.  Table  VII-1  in  the  PREA 
supporting  this  ETS  shows  that,  with 
respect  to  first  year-only  burden  hours 
and  costs,  there  would  be  an  increase  of 
4,304  burden  hours  and  related  costs  of 
$211,565.  Table  VII-2  in  the  PREA 
shows  that,  with  respect  to  every  year 
that  the  ETS  is  in  effect  (including  the 
first  year),  there  would  be  an  increase  of 
706  burden  hours  and  related  costs  of 
$38,476. 

In  the  Second  Year  of  the  ETS 

After  the  first  year  of  the  ETS.  those 
burden  hours  and  related  costs 
occiuring  only  in  the  first  year  would  no 
longer  occur,  and  what  remains  are  only 
the  annual  burden  hours  and  related 
costs.  Therefore,  in  the  second  year  of 
the  ETS,  and  for  every  year  thereafter, 
there  would  be  an  increase  of  706 
burden  hours  and  related  costs  of 
$38,476. 

Under  section  101(b)(3)  of  the  Mine 
Act,  an  ETS  as  published  serves  as  a 
proposed  rule.  As  a  proposed  rule,  we 
invite  public  comments  and  are 
particularly  interested  in  comments 
which: 

1.  Evaluate  whether  the  collection  of 
information  (presented  here  and  in  the 
PREA  for  the  ETS)  is  necessary  for  the 
proper  performance  of  the  functions  of 
MSHA.  including  whether  the 
information  would  have  practical 
utility; 

2.  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

We  have  submitted  a  copy  of  this  ETS 
to  OMB  for  its  review  and  approval  of 
these  information  collections.  Interested 
persons  are  requested  to  send  comments 
regarding  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  if  under  10  pages,  by  facsimile 
(202)  395-6974  to  Attn:  Desk  Officer  for 
MSHA.  All  comments  may  be  sent  by 
mail  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  725  17th 


Sti«et,  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  MSHA.  Please 
send  a  copy  of  your  comments  to  MSHA 
at  the  addresses  listed  in  the  ADDRESSES 
section  of  the  preamble.  Submit  written 
comments  on  the  information  collection 
not  later  than  February  10,  2003. 

Our  paperwork  submission 
summarized  above  is  explained  in  detail 
in  the  PREA  that  accompanies  the  ETS. 
The  PREA  includes  the  estimated  costs 
and  assumptions  for  each  paperwork 
requirement  related  to  the  ETS.  A  copy 
of  the  PREA  is  available  on  our  website 
at  http://www.msha.gov/ 
REGSINFO.HTM  and  can  also  be 
obtained  in  hardcopy  from  us.  These 
paperwork  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1995.  Respondents  are  not  required  to 
respond  to  any  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number.  Comments  may  be  sent 
to  the  addresses  listed  in  the  ADDRESSES 
section  of  the  preamble. 

V.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  intended  standards  and^ 
regulations.  We  have  fulfilled  this 
requirement  for  this  ETS  and 
determined  that  it  would  not  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy.  Therefore,  we  do  not 
consider  this  ETS  to  be  economically 
significant  under  section  3(f)(1)  of 
Executive  Order  12866. 

In  the  PREA,  MSHA  has  developed 
estimates  of  the  safety  benefits  of  this 
ETS,  which  ensures  that  operators  and 
miners  have  a  clear  understanding  of 
actions  and  procedures  to  be  followed 
in  the  event  of  a  mine  emergency. 
MSHA  has  concluded  that  the  two 
fatalities  at  the  Willow  Creek  Mine  and 
nine  of  the  13  fatalities  at  the  Jim  Walter 
No.  5  Mine  might  have  been  prevented 
had  this  ETS  been  in  place.  The  Agency 
has  reviewed  its  coal  accident 
investigation  database  and  has  not 
identified  any  other  fatalities  during  the 
past  10  years  that  might  have  been 
prevented  by  this  ETS.  In  summary, 
based  on  its  experience  over  the  past  ten 
years,  MSHA  believes  it  is  reasonable  to 
estimate  that  this  ETS  cotild  prevent  1 1 
miners'  lives  from  being  lost  every  ten 
years,  or  an  average  benefit  of  the  ETS 
of  1.1  miners'  lives  saved  every  year. 
The  actual  niunber  of  mine  fatalities 
prevented  could  be  much  larger. 
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VI.  The  Unliinded  Mandates  Reform 
Act  of  1995  and  Other  Regulatory 
Considerations 

A.  Unfunded  Mandates  Reform  Act 

MSHA  has  determined  that,  for 
purposes  of  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  this  ETS 
does  not  include  any  Federal  mandate 
that  may  result  in  increased 
expenditures  by  State,  local,  or  tribal 
governments  in  the  aggregate  of  more 
than  $100  million,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million.  Moreover,  the 
Agency  has  determined  that  for 
purposes  of  section  203  of  that  Act,  this 
ETS  would  not  significantly  or  uniquely 
affect  small  governments. 

Background 

The  Unfunded  Mandates  Reform  Act 
was  enacted  in  1995.  While  much  of  the 
Act  is  designed  to  assist  the  Congress  in 
determining  whether  its  actions  will 
impose  costly  new  mandates  on  State, 
local,  and  tribal  governments,  the  Act 
also  includes  requirements  to  assist 
Federal  Agencies  to  make  this  same 
detemiination  with  respect  to  regulatory 
actions. 

Analysis 

Based  on  the  analysis  in  this  PREA, 
compliance  with  this  ETS  by  coal  mine 
operators  and  contractors  covered  by 
this  rulemaking  would  result  in  a 
compliance  cost  of  approximately  $0.26 
million  per  year.  Accordingly,  there  is 
no  need  for  further  analysis  under 
section  202  of  the  Unfunded  Mandates 
Reform  Act. 

We  have  concluded  that  small 
governmental  entities  would  not  be 
significantly  or  uniquely  impacted  by 
the  ETS.  The  ETS  would  cover  664 
underground  coal  mining  operations. 

B.  Executive  Order  13132:  Federalism 

We  have  reviewed  this  ETS  in 
accordance  with  Executive  Order  13132 
regarding  federalism  and  have 
determined  that  it  does  not  have 
"federalism  implications."  This  ETS 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

C.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

In  accordance  with  Executive  Order 
13045,  we  have  evaluated  the 
environmental  health  and  safety  effects 
of  the  ETS  on  children.  The  Agency  has 


determined  that  the  ETS  would  have  no 
adverse  effect  on  children. 

D.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

We  certify  that  the  ETS  would  not 
impose  substantial  direct  compliance 
cost  on  Indian  tribal  governments. 
Under  section  101(b)(3)  of  the  Mine  Act, 
an  ETS  as  published  serves  as  a 
proposed  rule.  As  a  proposed  rule,  we 
will  provide  the  public,  including 
Indian  tribal  governments  that  operate 
mines,  the  opportunity  to  comment  on 
the  requirements  of  the  ETS. 

E.  Executive  Order  12630:  Government 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights 

This  ETS  is  not  subject  to  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications. 

F.  Executive  Order  12988:  Civil  Justice 
Reform 

We  have  reviewed  Executive  Order 
12988  and  determined  that  this  ETS 
would  not  unduly  burden  the  Federal 
court  system.  We  drafted  the  ETS  to 
provide  a  clear  legal  standard  for 
affected  conduct  SincQ  the  ETS  serves 
as  a  proposed  rule,  we  have  asked  for 
public  comment  to  eliminate 
ambiguities  or  drafting  errors. 

G.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

In  accordance  with  Executive  Order 
13211,  we  have  reviewed  the  ETS  for  its 
energy  impacts.  The  ETS  would  have  no 
effect  on  the  distribution  or  use  of 
energy.  The  only  impacts  of  the  ETS  on 
the  supply  of  energy  would  be  through 
its  effect  on  the  price  of  coal.  < 

The  estimated  yearly  cost  of  the  ETS 
for  the  coal  mining  industry  would  be 
about  $0.26  million.'  The  annual 
revenues  of  the  coal  mining  industry  in 
2000  were  approximately  17.7  billion.^^ 
The  cost  of  the  ETS  for  the  coal  mining 
industry  would  therefore  be  0.001%  of 
revenues.  Even  if  we  were  to  suppose 
that  the  increased  cost  caused  by  the 


'  Estimate  obtained  from  Table  IV-1  of  the  PREA. 

^  Data  for  revenues  derived  from:  U.S.  E)epartment 
uf  Labor.  Mine  .Safety  and  Health  Administration. 
Office  of  Standards.  Regulations,  and  Variances, 
based  on  2000  PEIK  data  and  U.S.  Department  of 
Energy.  Energy  Information  Administration,  Coal 
Industry  Annual  2000.  January  2002.  p.  206. 


ETS  would  be  fully  reflected  in  coal 
prices,  the  impact  would  be  negligible. 

Accordingly,  we  have  determined  that 
the  ETS  would  have  no  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

H.  Executive  Order  13272:  Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking 

In  accordance  with  Executive  Order 
13272,  MSHA  has  thoroughly  reviewed 
the  ETS  to  assess  and  take  appropriate 
account  of  its  potential  impact  on  small 
businesses,  small  governmental 
jurisdictions,  and  small  organizations. 
As  discussed  in  chapter  V  of  the  PREA, 
MSHA  has  determined  that  the  ETS 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Vn.  Conduct  of  Public  Hearings 

As  stated  above,  in  accordance  with 
section  101(b)(3)  of  the  Mine  Act,  this 
ETS  will  also  serve  as  the  Agency's 
proposed  rule.  MSHA  will  hold 
hearings  on  the  proposed  rule  at  the 
locations  and  dates  listed  in  the 
ADDRESSES  section  of  the  preamble.  The 
hearings  will  be  conducted  in  an 
informal  manner.  Although  formal  rules 
of  evidence  or  cross  examination  will 
not  apply,  the  presiding  official  may 
exercise  discretion  to  ensure  the  orderly 
progress  of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions.  The  hearings  will  begin 
with  an  opening  statement  ft-om  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
The  hearing  panel  may  ask  questions  of 
speakers.  At  the  discretion  of  the 
presiding  official,  the  time  allocated  to 
speakers  for  their  presentation  may  be 
limited.  The  hearings  will  begin  at  9 
a.m.  and  end  after  the  last  scheduled 
speaker  appears:  and  in  any  event,  not 
later  than  5  p.m.  A  verbatim  transcript 
of  the  proceedings  will  be  prepared  and 
made  a  part  of  the  rulemaking  record. 
Copies  of  the  transcript  will  be  available 
to  the  public. 

The  transcript  will  also  be  available 
on  MSHA's  Web  page  at  http:// 
www.msha.gov,  under  Statutory  and 
Regulatory  Information. 

MSHA  will  accept  post-hearing 
written  conunents  and  other  appropriate 
data  for  the  record  from  any  interested 
party,  including  those  not  presenting 
oral  statements.  Written  conunents  will 
be  included  in  the  rulemaking  record. 

Vm.  Close  of  Post-hearing  Comment 
Period 

The  post-hearing  comment  period 
will  close  on  February  28,  2003. 
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List  of  Subjects 

30  CFR  Part  48 

Education,  Mine  safety  and  health, 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  75 

Coal  mines,  Underground  coal 
mining,  Mine  safety  and  health. 
Emergency  medical  services.  Fire 
prevention,  reporting  and  recordkeeping 
requirements. 

Dated:  December  9,  2002. 
Dave  D.  Lauriski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

Chapter  I  of  title  30,  parts  48  and  75, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  48— [AMENDED] 

1.  The  authority  citation  for  part  48 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  825. 

2.  Section  48.8  is  amended  by  revising 
paragraph  (b)(4)  to  read  as  follows: 

§  48  J    Annual  refresher  training  of  miners; 
minimum  courses  of  instruction;  hours  of 
instruction. 

***** 

(b)'  •  • 

(4)  Roof  or  ground  control, 
ventilation,  emergency  evacuation  and 
firefighting  plans.  The  course  shall 
include  a  review  of  roof  or  ground 
control  plans  in  effect  at  the  mine  and 
the  procedures  for  maintaining  and 
controlling  ventilation.  In  addition,  for 
underground  coal  mines  the  course 
shall  include  a  review  of  the  emergency 
evacuation  and  firefighting  plans  in 
effect  at  the  mine. 


PART  75— [AMENDED] 

3.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

4.  Subpart  P  is  amended  by  revising 
the  heading  and  by  adding  §  75.1501  to 
read  as  follows: 

Subpart  P-Mine  Emergencies 


§  75.1 501    Emergency  evacuations. 

(a)  For  each  shift  that  miners  work 
imderground,  there  shall  be  in 
attendance  a  responsible  person 
designated  by  the  mine  operator  to  take 
charge  during  mine  emergencies 


involving  a  fire,  explosion  or  gas  or 
water  inundations.  The  responsible 
person  shall  have  current  knowledge  of 
the  assigned  location  and  expected 
movements  of  miners  underground,  the 
operation  of  the  mine  ventilation 
system,  the  location  of  the  mine 
escapeways,  the  mine  communications 
system,  any  mine  monitoring  system  if 
used,  and  die  mine  emergency 
evacuation  and  firefighting  program  of 
instruction. 

(b)  The  responsible  person  shall 
initiate  and  conduct  an  immediate  mine 
evacuation  when  there  is  a  mine 
emergency  which  presents  an  imminent 
danger  to  miners  due  to  fire  or 
explosion  or  gas  or  water  inundation. 
Only  properly  trained  and  equipped 
persons  essential  to  respond  to  the  mine 
emergency  may  remain  urdeiground. 

(c)  By  December  19,  20t<2.  the  mine 
operator  shall  instruct  all  miners  about 
the  requirements  of  this  section  and  the 
identity  of  the  responsible  person(s] 
designated  by  the  operator  for  their 
workshift.  The  mine  operator  shall 
instruct  miners  of  any  change  in  the 
identity  of  the  responsible  person(s) 
before  the  start  of  their  workshift. 

(d)  Nothing  in  this  section  shall  be 
construed  to  restrict  the  ability  of  other 
persons  in  the  mine  to  warn  of  an 
imminent  danger  which  warrants 
evacuation. 

§75.1101-23    [Redesignated  as  §75.1502] 

5.  Section  75.1101-23  is  redesignated 
as  75.1502  and  revised  to  read  as 
follows: 

§  75.1 502    Mine  emergency  evacuation  and 
firefighting  program  of  instruction. 

(a)  Each  operator  of  an  underground 
coal  mine  shall  adopt  a  program  for  the 
instruction  of  all  miners  in  the  proper 
evacuation  procedures  to  be  followed  in 
the  event  of  a  mine  emergency,  the 
location  and  use  of  firefi^ting 
equipment,  location  of  escapeways, 
exits,  and  routes  of  travel  to  the  surface, 
and  shall  begin  training  in  those 
procedures  as  soon  as  possible  but  no 
later  than  January  13.  2003.  In  addition, 
such  program  shall  be  submitted  for 
approval  to  the  District  Manager  of  the 
Coal  Mine  Health  and  Safety  District  in 
which  the  mine  is  located  no  later  than 
January  13.  2003.  Before  implementing 
any  revision  to  the  mine  emergency 
evacuation  and  firefighting  program  of 
instruction  persons  affected  by  the 
revision  shall  be  instructed  by  the 
operator  in  its  provisions.  The  approved 
program  of  instruction  shall  include  a 
specific  plan  designed  to  acquaint 
miners  on  all  shifts  with  procedures  for: 


(1)  Mine  emergency  evacuation  for 
mine  emergencies  that  endanger  miners 
due  to  fire,  explosion,  or  gas  or  water 
inundation; 

(2)  Evacuation  of  all  miners  not 
required  for  a  mine  emergency  response; 

(3)  Rapid  assembly  and  transportation 
of  necessary  miners,  fire  suppression 
equipment,  and  rescue  apparatus  to  the 
scene  of  the  mine  emergency;  and, 

(4)  Operation  of  the  fire  suppression 
equipment  available  in  the  mine. 

(b)  In  addition  to  the  approved 
program  of  instruction  required  by 
paragraph  (a)  of  this  section,  each 
operator  of  an  underground  coal  mine 
shall  ensure  that: 

(1)  At  least  two  miners  in  each 
working  section  on  each  production 
shift  are  proficient  in  the  use  of  all  fire 
suppression  equipment  available  on 
such  working  section,  and  know  the 
location  of  such  fire  suppression 
equipment; 

(2)  Each  operator  of  attended 
equipment  specified  in  §  75.1107- 
1(c)(1),  and  each  miner  assigned  to 
perform  job  duties  at  the  job  site  in  the 
direct  line  of  sight  of  attended 
equipment  as  described  in  §  75.1107- 
1(c)(2),  is  proficient  in  the  use  of  fire 
suppression  devices  installed  on  such 
attended  equipment;  and, 

(3)  The  shift  foreman  and  at  least  one 
miner  for  every  five  miners  working 
imderground  on  a  maintenance  shift  are 
proficient  in  the  use  of  fire  suppression 
equipment  available  in  the  mine,  and 
know  the  location  of  such  fire 
suppression  equipment. 

(c)  Each  operator  of  an  underground 
coal  mine  shall  require  all  miners  to 
participate  in  mine  emergency 
evacuation  drills,  which  shall  be  held  at 
periods  of  time  so  as  to  ensure  that  all 
miners  participate  in  such  evacuations 
at  intervals  of  not  more  than  90  days. 

(1)  The  operator  shall  certify  by 
signature  and  date  that  the  mine 
emergency  evacuation  drills  were  held 
in  accordance  with  the  requirements  of 
this  section.  Certifications  shall  be  kept 
at  the  mine  and  made  available  on 
request  to  an  authorized  representative 
of  the  Secretary. 

(2)  For  purposes  of  this  paragraph  (c), 
a  mine  emergency  evacuation  drill  shall 
consist  of  a  simulation  of  the  actions 
required  by  the  approved  mine 
emergency  evacuation  and  firefighting 
plan  described  in  paragraph  (a)(1)  of 
this  section. 

[FR  Doc.  02-31358  Filed  12-11-02;  8:45  am] 
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/ 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

America's  commitment  to  individual  fireedom  and  democracy  provides  the 
foundation  for  our  society.  As  a  Nation,  we  cherish  the  values  of  free 
speech,  equal  justice,  and  religious  tolerance,  and  we  steadfastly  oppose 
the  forces  of  cruelty,  injustice,  and  tyranny.  Since  the  founding  of  our 
country,  the  Bill  of  Rights  has  served  to  guide  our  people  and  our  Government 
to  ensure  basic  human  rights  and  liberties.  The  United  States  is  a  country 
where  all  citizens  have  the  opportimity  to  voice  their  opinions,  practice 
their  faith,  and  enjoy  the  blessings  of  freedom. 

Today,  coimtless  people  around  the  world  cannot  exercise  their  basic  human 
rights.  America  has  pledged  to  support  all  individuals  who  seek  to  secure 
their  unalienable  rights.  Across  the  globe,  we  will  continue  to  stand  with 
those  who  fight  for  fundamental  freedoms,  whether  they  be  democracy  activ- 
ists in  Cuba,  university  faculty  and  students  in  Iran,  opposition  leaders 
in  Zimbabwe,  journalists  in  Belarus,  or  the  people  of  North  Korea  who 
have  never  known  freedom.  We  are  leading  a  coalition  of  more  than  90 
nations  to  defeat  terror  and  to  secure  liberty  and  opportunity  for  people 
throughout  the  world.  Our  fight  against  oppression  demonstrates  our  Nation's 
dedication  to  a  future  of  hope  and  imderstanding  for  all  people.  One  year 
after  the  liberation  of  A^hanistan  from  the  clutches  of  terror  and  tyranny, 
we  are  helping  the  Afghan  people  build  institutions  of  democracy  and 
tolerance  that  are  essential  to  the  country's  future  stability,  security,  and 
prosperity.  And  I  hope  the  brave  people  of  Iraq  will  soon  realize  their 
own  dreams  of  peace  and  freedom. 

In  commemorating  Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week,  we  renew  our  pledge  to  uphold  the  vital  principles  of  freedom, 
equality,  and  opportunity  that  have  made  our  Nation  strong.  By  working 
together  to  advance  the  rights  of  all  people,  we  help  to  build  mutual  trust 
and  peace  for  all  individuals  across  this  land  and  around  the  world. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10,  2002, 
as  Human  Rights  Day;  December  15,  2002,  as  Bill  of  Rights  Day;  and  the 
week  beginning  December  10,  2002,  as  Human  Rights  Week.  I  call  upon 
the  people  of  the  United  States  to  honor  the  legacy  of  human  rights  passed 
down  to  us  from  previous  generations  and  to  resolve  that  such  liberties 
will  prevail  in  our  Nation  and  throughout  the  world. 


v:>-J I    n„I-«— /17^l      C? 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
December,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  12, 
2002 

COMMERCE  DEPARTMENT 
National  OcMinic  and 
Atmospharic  Administration 

Fishery  cortservation  and 
managenoent: 

Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
arxl  butterfish;  published 
12-13-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Dental  devices — 
Intraoral  devices  for 
snoring  and/or 
obstructive  sleep  apnea; 
published  11-12-02 

LABOR  DEPARTMENT 
Mine  Safety  and  Haaltli 
Administration 

Coal  mine  safety  and  health 
and  education  and  training: 
Emergency  evacuations; 
emergency  temporary 
standard;  put>lished  12-12- 
02 

SMALL  BUSINESS 
ADMINISTRATION 

New  Martlets  Venture  Capital 
Program: 
Miscellar>eous  amerylments; 

published  11-12-02 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 

Student  and  Exchange 
Visitor  Information 
System;  designated 
sponsors  access  to 
database;  put)lished  12- 
12-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 

Maine;  published  11-12-02 
TREASURY  DEPARTMENT 
Fiscal  Service 
Marketable  book-entry 

Treasury  bills,  notes,  and 

bonds: 

Net  long  positk>n  and 
application  of  35  percent 
limit;  reporting 


requirements;  published 
11-12-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlcating 
Service 

Prunes  (dried)  produced  in — 
California;  comments  due  by 
12-16-02;  published  10- 
15-02  [FR  02-260541 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haaltti 
Inspection  Ssrvica 

Plant-related  quarantine, 
domestk:  and  foreign: 
Mediterranean  fruit  fly;  cold 
treatment  of  fruits; 
comments  due  by  12-16- 
02;  published  10-15-02 
[FR  02-26063] 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 
Interrutional  services  surveys: 
BE-605,  etc.;  transactk>ns  of 
U.S.  affiliate,  except  U.S. 
tanking  affiliate,  with 
foreign  parent,  and 
transactions  of  U.S. 
affiliate  with  foreign 
parent;  comnients  due  by 
12-16-02;  published  10- 
16-02  [FR  02-26220] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisfiery  conservation  and 
management: 
Atlantk:  highly  migratoiy 
species — 

Atlantic  bluefin  tuna; 
comments  due  by  12- 
18-02;  published  11-18- 
02  [FR  02-29215] 
Northeastern  United  States 
fisheries — 

Atlantk:  herring;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-29181] 
West  Coast  States  and 
Western  Pacifk; 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  12- 
16-02;  published  10-30- 
02  [FR  02-27613] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26243] 
EDUCATION  DEPARTMENT 
Civil  rights: 


Boy  Scouts  of  America 
Equal  Access  Act; 
comments  due  by  12-16- 
02;  published  11-15-02 
[FR  02-29037] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Electric  arc  furnaces  and 

argon-oxygen 

decart>urizatk>n  vessels; 

comments  due  t)y  12-16- 

02;  published  10-16-02 

[FR  02-26303] 
Air  quality  implementatkxi 
plans;  approval  and 
promuigatkm;  various 
States: 
California;  comnrwnts  due  by 

12-20-02;  published  11- 

20-02  [FR  02-29477] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Indiana;  comments  due  by 
12-20-02;  published  11- 
20-02  [FR  02-29473] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
12-20-02;  published  11- 
20-02  [FR  02-29474] 

Kentucky;  comments  due  by 
12-19-0^,  published  11- 
19-02  [FR  02-29180] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comments 

due  by  12-16-02; 

published  11-14-02  [FR 

02-28696] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comments 

due  by  12-16-02; 

published  11-14-02  [FR 

02-28697] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizatk>ns: 

Georgia;  comments  due  by 
12-19-02;  published  11- 
19-02  [FR  02-29177] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

l-lazardous  waste  program 

authorizations: 

Georgia;  comments  due  t>y 
12-19-02;  published  11- 
19-02  [FR  02-29178] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»s: 
Federal-State  Joint  Board 
on  Universal  Servne — 
Non-rural  high-cost   - 
support  mechanism; 
comments  due  by  12- 
20-02;  published  11-29- 
02  [FR  02-30164] 

Wireless  telecommunk^tkxis 
services — 

71-76  GHz,  81-86  GHz. 
and  92-95  GHz  bands 
{Ulocations  and  service 
mles;  comnoents  due  by 
12-18-02;  published  9- 
19-02  [FR  02-23426] 
Radio  stations;  table  of 
assignments: 
Aricansas  and  Utah; 
comments  due  by  12-16- 
02;  published  11-19-02 
[FR  02-29236] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Energy-efficient  standby 

power  devices;  comments 

due  by  12-16-02; 

published  10-16-02  [FR 

02-26243] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumptkm: 
Food  labeling — 
Soluble  dietary  fiber  and 
coronary  heart  disease; 
health  claims; 
comments  due  by  12- 
16-02;  published  10-2- 
02  [FR  02-25067]  - 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumptkm: 
Food  labeling — 
Trans  fatty  acids  in 
nutrition  labeling, 
nutrient  content  claims, 
and  health  claims; 
comments  due  by  12- 
16-02:  published  11-15- 
02  [FR  02-29096] 
Medk^l  devk^s: 
General  hospital  and 
personal  use  devk^es — 
Medical  washer  and 
medical  washer- 


IV 


disinfector  classification: 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-28942] 
INTERIOR  DEPARmiENT 
Fish  and  Wildlita  S«rvic« 
Endangered  and  threatened 
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Calrfomia  tiger  salamander 
(Sonoma  County  distinct 
population  segment); 
comments  due  by  12-16- 
02;  published  10-31-02 
(FR  02-27650) 
Critical  habitat 
designations — . 
Mariana  fruit  bat.  etc., 
from  Guam  and 
Northern  Mariana 
Islands;  comments  due 
by  12-16-02;  published 
10-15-02  [FR  02-256491 
Fishery  conservation  and 
management: 
Critical  habitat 
designations — 
Kauai  cave  wolf  spider 
arxj  cave  amphipod; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29048] 
UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congrass 
Copyright  office  and 
procedures: 

Prohibition  to  circumventioo 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption;  comments  due 
by  12-18-02;  published 
10-15-02  [FR  02-26183) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26243) 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Leyse.  Robert  H.;  comments 
due  by  12-16-02; 
pubished  10-31-02  (FR 
02-27700] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensir>g  requirements: 
^Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  12-20-02;  published 
11-20-02  [FR  02-29486) 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Bourxf  printed  matter,  flat- 
size  mail  co-packaging. 


co-sacking,  and  higher 
DDL)  rate  minimum  rate; 
comments  due  by  12-19- 
02;  published  11-19-02 
(FR  02-29340] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sart)anes-Oxley  Act  of 
2002;  implernentatkxi — 
Attorneys;  professional 
corKluct  standards; 
implementatkxi; 
comments  due  by  12- 
18-02;  published  12-2- 
02  [FR  02-30035] 
PensK>n  fund  blacKout 
periods;  insider  trades 
restrictk}n;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-28869] 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  program: 
Disaster  Mitigation  Act  of 
2000;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26403] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26718] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  refiat>ilitation  arnl 
educatnn: 

Great  Lakes  Maritime 
Academy — 
Graduate  eligit>ility  tor 
third-mate  licenses; 
comments  due  by  12- 
17-02;  published  10-18- 
02  (FR  02-26463] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifKatnn  and 

operations: 

Robinson  model  R-22  or  R- 
44  helicopters;  piktl 
trainirtg  ar>d  experience 
requirements;  comments 
due  by  12-16-02; 
published  11-14-02  [FR 
02-28963] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26071] 


TRANSPORTATION 
DEPARTMENT 
Fadaral  AvMnon 
Administration 

Airworthiness  directives: 
Airtxjs;  comments  due  by 

12-16-02;  published  11- 

21-02  [FR  02-29679] 
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Presidential  Documents 


Titie  3— 

The  President 


Executive  Order  13278  of  December  11,  2002 

President's  Commission  on  the  United  States  Postal  Service 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  to  ensure  the  efRcient  operation 
of  the  United  States  Postal  Service  while  minimizing  the  financial  exposure 
of  the  American  taxpayers,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  President's  Commission 
on  the  United  States  Postal  Service  (Commission). 

Sec.  2.  Membership.  Commission  shall  be  composed  of  nine  members  ap- 
pointed by  the  President.  The  President  shall  designate  two  members  of 
the  Commission  to  serve  as  Co-Chairs. 

Sec.  3.  Mission,  (a)  The  mission  of  the  Commission  shall  be  to  examine 
the  state  of  the  United  States  Postal  Service,  and  to  prepare  and  submit 
to  the  President  a  report  articulating  a  proposed  vision  for  the  future  of 
the  United  States  Postal  Service  and  recommending  the  legislative  and  admin- 
istrative reforms  needed  to  ensure  the  viability  of  postal  services. 

(b)  In  fulfilling  its  mission,  the  Commission  shall  consider  the  following 
issues  and  such  other  issues  relating  to  the  Postal  Service  as  the  Commission 
determines  appropriate: 

(i)  the  role  of  the  Postal  Service  in  the  21st  centiuy  and  beyond; 

(ii)  the  flexibility  that  the  Postal  Service  should  have  to  change  prices, 
control  costs,  and  adjust  service  in  response  to  financial,  competitive, 
or  market  pressiues; 

(iii)  the  rigidities  in  cost  or  service  that  limit  the  efficiency  of  the 
postal  system; 

(iv)  the  ability  of  the  Postal  Service,  over  the  long  term,  to  maintain 
universal  mail  delivery  at  affordable  rates  and  cover  its  luifunded  liabilities 
with  minimum  exposure  to  the  American  taxpayers; 

(v)  the  extent  to  which  postal  monopoly  restrictions  continue  to  advance 
the  public  interest  under  evolving  market  conditions,  and  the  extent  to 
which  the  Postal  Service  competes  with  private  sector  services;  and 

(vi)  the  most  appropriate  governance  and  oversight  structure  for  the 
Postal  Service. 
Sec.  4.  Administration,  (a)  The  Department  of  the  Treasvuy  or  any  organiza- 
tional entity  subject  to  the  direction  of  the  Secretary  of  the  Treasiuy  shall, 
to  the  extent  permitted  by  law,  provide  administrative  support  and  funding 
for  the  Commission.  The  Commission  is  established  within  the  Department 
of  the  Treasury  for  administrative  piuposes  only. 

(b)  Members  of  the  Commission  shsll  serve  without  any  compensation 
for  iheir  work  on  the  Commission.  Members  appointed  from  among  private 
citizens  of  the  United  States,  however,  while  engaged  in  the  work  of  the 
Commission,  may  be  allowed  travel  expenses,  including  per  diem  in  lieu 
of  subsistence,  as  authorized  by  law  for  persons  serving  intermittently  in 
Government  service  (5  U.S.C.  5701-5707),  to  the  extent  hinds  are  available. 

(c)  The  Commission  shall  have  a  staff  headed  by  an  Executive  Director. 

(d)  The  Conunission,  with  the  concurrence  of  the  Secretary  of  the  Treasury, 
may  establish  subcommittees,  consisting  of  Commission  members,  as  appro- 
priate, to  aid  in  its  work. 
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(e)  Consistent  with  such  guidance  as  the  President  or.  on  the  President's 
behalf,  the  Secretary  of  the  Treasury,  may  provide,  the  Conunission  shall 
exchange  information  with  and  obtain  advice  from  Members  of  Congress; 
Federal.  State,  local,  and  tribal  officials;  commercial,  nonprofit,  and  residen- 
tial users  of  the  United  States  Postal  Service;  and  others,  as  appropriate, 
including  through  public  hearings. 

(f)  Insofar  as  the  Federal  Advisory  Committee  Act,  as  amended,  may 
apply  to  the  Commission,  any  functions  of  the  President  under  that  Act, 
except  for  those  in  section  6  of  that  Act,  shall  be  performed  by  the  Secretary 
of  the  Treasury,  in  accordance  with  the  guidelines  that  have  been  issued 
by  the  Administrator  of  General  Services. 

(g)  Nothing  in  this  order  shall  be  construed  to  impair  or  otherwise  affect 
the  functions  of  the  Director  of  the  Office  of  Management  and  Budget  relating 
to  budget,  administrative,  or  legislative  proposals. 

Sec.  5.  Report.  The  Commission  shall  submit  its  report,  consistent  with 
its  mission  set  forth  in  section  3  of  this  order,  to  the  President,  through 
the  Secretary  of  the  Treasury,  not  later  than  July  31,  2003. 

Sec.  6.  General  Provisions,  (a)  This  order  is  intended  only  to  improve  the 
internal  management  of  the  Federal  Government  and  it  is  not  intended 
to,  and  does  not  create,  any  right  or  benefit,  substantive  or  procedural, 
enforceable  at  law  or  in  equity  by  a  party  against  the  United  States,  its 
departments,  agencies,  instrumentalities  or  entities,  its  officers  or  employees, 
or  any  other  person. 

(b)  The  Commission  shall  terminate  30  days  after  submitting  its  report 
and  in  no  event  later  than  August  30,  2003. 


U^ 


THE  WHITE  HOUSE, 
December  11,  2002. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NE-16-AD;  Amendment 
3»-12952;  AD  2002-23-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic.  RB21 1-535  Turbofan  Engines; 
Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments;  correction 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-23-08,  applicable  to  Rolls- 
Royce  pic.  (RR)  models  RB211-535E4- 
37,  RB211-535E4-B-37,  and  RB211- 
535E4-B-75  turbofan  engines.  AD 
2002-23-08  was  published  in  the 
Federal  Register  on  November  29,  2002 
(67  FR  71094).  In  the  DATES  section  of 
the  preamble,  two  dates  are  incorrect. 
This  document  corrects  those  dates.  In 
all  other  respects,  the  original  document 
remains  the  same. 
EFFECTIVE  DATE:  December  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin.  Aerospace  Engineer,  Engine 
CertiHcation  Office.  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule;  request  for  comments 
airworthiness  directive  FR  Doc. 
02-29001,  applicable  to  models  RB211- 
535E4-37,  RB211-535E4-B-37,  and 
RB211-535E4-B-75  turbofan  engines, 
was  published  in  the  Federal  Register 
on  November  29,  2002  (67  FR  71094). 
The  following  correction  is  needed: 

On  page  71094,  in  the  second  column, 
second  paragraph,  in  the  DATES  section. 


first  line,  remove  the  phrase  "Effective 
December  30,  2002."  and  add  in  its 
place  "Effective  December  16,  2002." 
Also,  in  the  fifth  line,  remove  the  phrase 
"as  of  December  30,  2002."  and  add  in 
its  place  "as  of  December  16,  2002." 

Issued  in  Burlington,  MA,  on  December  5, 
2002. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-31395  Filed  12-12-02;  8:45  am) 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-287-AD;  Amendment 
39-12979;  AD  2002-25-04] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes;  and  C-9 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10.  -20,  -30,  -40. 
and  -50  series  airplanes,  and  C-9 
(military)  airplanes,  that  requires  a  one- 
time visual  inspection  of  circuit 
breakers  to  determine  the  manufacturer 
of  the  circuit  breakers,  and  corrective 
action,  if  necessary.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring 
due  to  long-term  use  and  breakdown  of 
internal  components  of  the  circuit 
breakers,  which  could  result  in  smoke 
and  fire  in  the  flight  compartment  and 
main  cabin.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  January  17,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 


Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10.  -20,  -30,  -40. 
and  -50  series  airplanes;  and  C-9 
(military)  airplanes  was  published  in 
the  Federal  Register  on  June  5.  2001  (66 
FR  30101).  That  action  proposed  to 
require  a  one-time  visual  inspection  of 
circuit  breakers  to  determine  the 
manufacturer  of  the  circuit  breakers, 
and  corrective  action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  expresses  concern 
that,  although  the  applicability  in  the 
proposed  AD  only  specifies  Model  DC- 
9  and  MD-80  series  airplanes,  the 
referenced  circuit  breakers 
(manufactiu'ed  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation),  may 
be  fitted  to  other  FAA  type-certificated 
products  or  aircraft.  The  conmienter 
asks  for  confirmation  that  this  is  or  is 
not  the  case. 

We  agree  that  the  subject  circuit 
breakers  can  be  installed  on  other  FAA 
type-certificated  products.  We 
previously  issued  other  rulemaking 
actions  that  address  the  commenter's 
concern.  AD  2001-08-16,  amendment 
39-12193,  was  issued  on  April  17,  2001 
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(66  FR  20914.  April  26.  2001).  That  AD 
is  applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes 
and  requires  a  one-time  inspection  to 
determine  the  manufactiirer  of  the 
circuit  breakers,  and  corrective  action,  if 
necessary.  AD  2000-09-07,  amendment 
39-11716,  was  issued  on  May  3.  2000 
(65  FR  30534,  May  12,  2000).  That  AD 
is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -15.  -30, 
-30F,  and  -40  series  airplanes,  and  KC- 
lOA  (military)  airplanes.  That  AD 
requires  a  one-time  general  visual 
inspection  of  circuit  breakers  to 
determine  the  manufactiner  of  the 
circuit  breakers,  and  corrective  action,  if 
necessary.  Therefore,  no  change  to  the 
final  rule  is  necessary. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  biUletin 
citation  throughout  this  final  rule  to 
exclude  the  Evaluation  Form.  (The  form 
is  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletin;  however, 
this  AD  does  not  include  such  a 
requirement.) 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact    • 

There  are  approximately  830  Model 
DC-9  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  540  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  80  work 
hours  per  airplane  to  accomplish  the 
inspection  of  the  circuit  breakers  (over 
700  installed  on  each  airplane),  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,592,000.  or  $4,800 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figxires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 


necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-25-04    McDonnell  Douglas: 

Amendment  39-12979.  Docket  99-NM- 
2S7-AD. 

Applicability:  Model  DC-9-11,  DC-9-12, 
DC-9-13,  DC-»-14,  DC-»-15,  and  DC-9-15F 
airplanes;  DC-9-21  airplanes;  E)C-9-31,  DC- 


9-32,  DC-9-32  (VC-9C),  DC-9-32F,  DC-9- 
33F,  DC-9-34,  DC-9-34F,  and  DC-9-32F  (C- 
9A,  C-9B)  airplanes;  IX;-9-41  airplanes;  and 
E)C-9-51  airplanes;  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-24A171. 
Revision  01.  dated  September  21, 1999; 
certiHcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring  due  to 
long-term  use  and  breakdown  of  internal 
components  of  the  circuit  breakers,  which 
could  result  in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin,  accomplish 
the  following: 

Inspection  and  Replacement,  if  Necessary 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Perform  a  one-time  general 
visual  inspection  of  circuit  breakers  to 
determine  the  manufacturer  of  the  circuit 
breaker,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-24A171. 
Revision  01,  dated  September  21, 1999, 
excluding  Evaluation  Form. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  Wood  Electric  Corporation  or 
Wood  Electric  Division  of  Potter  Brumfield 
Corporation  circuit  breaker  is  found,  no 
further  action  is  required  by  this  AD. 

(2)  If  any  Wood  Electric  Corporation  or 
Wood  Electric  Division  of  Potter  Bnunfield 
Corporation  circuit  breaker  is  found,  prior  to 
further  flight,  replace  the  circuit  breaker  with 
a  new  circuit  breaker  in  accordance  with  the 
service  bulletin. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install,  on  any  airplane. 
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a  circuit  breaker  having  a  part  number  listed 
in  paragraph  I.A.2..  "Spares  Affected."  of 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-24A171,  Revision  01,  dated  September 
21, 1999,  excluding  Evaluation  Form. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC9-24A171.  Revision  01.  dated 
September  21, 1999.  excluding  Evaluation 
Form.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846. 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Efiective  Date 

(0  This  amendment  becomes  effective  on 
January  17,  2003. 

Issued  in  Renton,  Washington,  on 
December  5.  2002. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-31178  Filed  12-12-02;  8:45  am] 
BNXMG  COOC  4«10-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30344;  Amdt  No.  3036] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  December 
13,  2002.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13.  2002. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

4.  The  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washington,  IK:. 

For  Purchase— hidividual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
ere  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  pinchase  as  stated 
above. 

The  large  niunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
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Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SlAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SlAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SlAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SlAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


FDC  date      State 


CHy 


11/14/02  !  NY 
11/14/02  1  NY 
11/14/02  I  NY 


11/14/02 

11/14/02 

11/14/02 

11/15/02 

11/15«)2 

11/18/02 

11/20/02 

11/20/02 

11/21/02 

11/21/02 

11/21/02  \  FL 

11/22/02    OH 

11/22/02    OH 

11/22/02  !  OH 

11/25/02 

11/25«)2 

11/25/02 

11/25/02 

11/25/02 

11/26/02 

11/26/02 

11/28/02 

11/28/02 

11/28/02 

11/28/02 

^^/28m 

11/28/02 
11/28/02 
11/28/02 
11/28/02 
11/28/02 
11/28/02 

^^/2am^ 

11/28/02 
11/28/02 


NY 

NY 

NY 

CA 

TX 

MN 

TX 

TX 

IL 

FL 


NJ 
NJ 
NJ 

OR 
TX 
TX 
VA 
VA 
VA 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  December  6, 
2002. 
lames  |.  Ballough, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120, 
44701:  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

SS  97.23,  97^5,  97.27. 97.29, 97.31,  97.33, 
97.35    [Amendedl 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS/DEM.  MLS/ 
RNAV:  §  97.31  RADAR  SlAPs;  §  97.33 
RNAV  SlAPs;  and  §  97.35  COPTER 
Sl/\Ps.  Identified  as  follows:  (Effective 
upon  publicatiqn) 


/Mbany  

Albany  

Alt>any  

Alt>any  

/VIbany  

Albany  

Oakland 

Laredo 

St.  Cloud 

Houston 

Houston 

Belleville 

Panama  City  

Panama  City  

Jackson  

Jackson 

Jackson  

Tetertxxo  

Teterboro  

Teterboro  

Corvallis  

Dallas  

Houston 

Emporia 

Emporia 

Emporia 

Waco 

Waco 

Waco 

Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 


Airport 


Albany  IntI  

Albany  IntI  

Albany  IntI 

/VIbany  IntI  

Albany  IntI  .» 

Albany  IntI 

Metropolitan  Oakland  IntI 

Laredo  IntI  

St.  Cloud  Regional 

George  Bush  Intercontinental 
George  Bush  Intercontinental 

Scott  AFB/Midamenca  

Panama  City-Bay  County  IntI 
Panama  City-Bay  County  IntI 

James  A.  Rhodes  

James  A.  Rhodes  

James  A.  Rhodes  

TetertXKO  

Tetertx)ro  

Tetertxxo  

Corvallis  Muni  

Dallas-Love  Field  

George  Bush  Intercontinental 
Emporia-Greensville  Regional 
Emporia-Greensville  Regional 
Empona-Greensville  Regional 

TSTC  Waco  

TSTC  Waco  

TSTC  Waco  

Dallas-Fort  Worth  InM 

Dallas-Fort  Worth  Intt 

Dallas-Fort  Worth  IntI 

Dallas-Fort  Worth  IntI 

Dallas-Fort  Worth  Intt 

Dallas-Fort  Worth  IntI 

Dallas-Fort  Worth  IntI 

Dallas-Fort  Worth  IntI 


FDC 
No. 


2/1944 
2/1946 
2/1947 
2/1948 
2/1949 
2/1950 
2/1990 
2/1996 
2/2033 
2/2066 
2/2067 
2/2098 
2/2111 
2/2112 
2/2146 
2/2147 
2/2148 
2/2203 
2/2204 
2/2205 

2/2212 
2/2225 
2/2244 
2/2246 
i  2/2247 
2/2278 
2/2258 
2/2259 
2/2267 
2/2269 
2/2270 
2/2271 
2/2272 
2/2273 
2/2274 
2/2275 
2/2276 


Subject 


ILSRWY1,AMDT9B. 
GPS  RWY  19,  ORIG-A. 
GPSRWY  1,0RIG-A. 
ILS  RWY  19.  AMDT21A. 
VOR  RWY  28,  ORIG-A. 
GPS  RWY  28,  ORIG-A. 
NBD  RWY  27R.  AMDT  5A. 
LOC  BC  RWY  35L.  AMDT  1A. 
VOR/DME  RWY  13.  AMDT  8B. 
RNAV  (GPS)  RWY  27,  ORIG-B. 
RNAV  (GPS)  RWY  33R,  ORIG-B. 
NDB  RWY  32R,  ORIG-B. 
RNAV  (GPS)  RWY  5.  ORIG. 
RNAV  (GPS)  RWY  32,  ORIG. 
VOR/DME-A,  AMDT  1. 
RNAV  (GPS)  RWY  1 ,  ORIG. 
RNAV  (GPS)  RWY  19,  ORIG. 
ILS  RWY  6,  AMDT  29A. 
VOR/DME  RWY  6,  ORIG-B. 
COPTER  ILS  RWY  6,  AMDT  IB. 

NDB  RWY  17,  AMDT  1. 

ILS  RWY  13R,  AMDT4B. 

RNAV  (GPS)  RWY  8,  ORIG-B. 

RNAV  (GPS)  RWY  33,  ORIG. 

NDB  RWY  33,  ORIG. 

LOC  RWY  33,  ORIG. 

NDB  RWY  17L,  AMDT  9A. 

ILS  RWY  17L,  AMDT  11B. 

GPS  RWY  17L.  ORIG-A. 

CONVERGING  ILS  RWY  13R,  AMDT  5. 

CONVERGING  ILS  RWY  17C,  AMDT  40. 

CONVERGING  ILS  Y  RWY  36L.  ORIG. 

ILS  RWY  35L,  AMDT  3. 

ILS  RWY  17C,  AMDT  7C. 

ILS  RWY  13n,  AMDT  6A. 

ILS  RWY  17L.  AMDT2. 

ILS  RWY  35R.  AMDT  2. 
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FDC  date 

State 

City 

Airport 

FDC 

NO: 

Subject 

1 1/28/02 

TX 

TX 

NJ 

NJ 

NJ 

PA 

PA 

WA 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

Dallas-Fort  Worth 

Dallas-Fort  Worth  Intt 

2/2277 
2/2281 
2/2313 
2/2314 
2/2315 
2/2328 
2/2329 
2/2344 
2/2340 
2/2339 
2/2338 
2/2336 
2/2309 
2/2308 
2/2307 

ILS  Y  RWY  36L  ORIG 

11/28/02 

Dallas-Fort  Worth 

Dallas-Fort  Worth  Intt 

CONVERGING  ILS  RWY  35L  AMDT2 

11/28A)2 
11/28«)2 
11/28«)2 
11/28/02 

Tetertxjro  

Teterboro  ., 

Tetertxjro  

Philadelphia  ..: 

Philadelphia  

Bellingham  , 

Denver  

Denver 

Denver  

Denver  

Denver  :. 

Denver  

Denver  

Denver 

Tetertxjro  

Teterboro  

Teterboro  

Wings  Field 

RNAV  (GPS)  RWY  6,  ORIG. 
VOR/DME-A.  AMDT  2A. 
VOR/DME-B,  AMDT  2B. 
RNAV  (GPS)  RWY  6  ORIG 

11/28/02 

Wings  Field  

RNAV  (GPS)  RWY  24,  ORIG. 
MLS  RWY  34.  ORIG-A. 
ILS  RWY  34,  AMDT  1  (CAT  1,  II,  III). 
ILS  RWY  16.  /VMDT  2 

11/28/02 
11/28/02 

Bellingham  IntI  

Denver  IntI 

11/28/02 

Denver  InM  

11/28/02 

Denver  IntI  

RNAV  (GPS)  RWY  34,  ORIG. 
RNAV  (GPS)  RWY  16,  ORIG. 
ILS  RWY  35R,  AMDT  1  (CAT  1,  II.  III). 
ILS  RWY  35L,  AMDT  3  (CAT  1,  II,  III). 
ILS  RWY  17R   AMDT? 

1 1/28/02 

Denver  Inti  

1 1/28/02 

Denver  IntI  

11/28/02 

Denver  IntI  

11/28/02 

Denver  IntI  

1 1/28/02 

Denver  IntI  

2/2306     ILS  RWY  17L  AMDT  2 

|FR  Doc:.  02-31351  Filed  12-12-02:  8:45  am] 

BILUNG  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30343;  Amdt.  No.  3035] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  December 
"  13,  2002.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13.  2002. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 


1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  * 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700. 
Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  we^^ks.  are  for  sale 
by  the  Superintendent  c.i  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service,' 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd..  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPf>LEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
docimients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 


(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SlAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SL\Ps,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Procedures 
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(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedures 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regiilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regiilatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington.  DC  on  December  6. 
2002. 
James  |.  Ballough, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120.  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Sf  97.23,  97.25. 97.27.  97.29. 97.31,  97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 


§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§97.33  RNAV  SL«lPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

*   *   'Effective  January  23.  2003 

Kodiak,  AK,  Kodiak.  VOR  OR  TACAN  Y 

RWY  25,  Orig 
Kodiak.  AK,  Kodiak,  NDB  RWY  25.  Orig 
Kodiak.  AK,  Kodiak,  ILS  Y  RWY  25,  Orig 
Kodiak,  AK.  Kodiak.  RNAV  (GPS)  RWY  25. 

Orig 
Kodiak.  AK.  Kodiak,  VOR  OR  TACAN-1 

RWY  25.  Amdt  5,  CANCELLED 
Kodiak,  AK,  Kodiak.  NDB-1  RWY  25,  Amdt 

3.  CANCELLED 
Kodiak.  AK.  Kodiak,  ILS/DME-1  RWY  25. 

Amdt  3.  CANCELLED 
Kodiak.  AK.  Kodiak.  GPS  RWY  25,  Orig-A, 

CANCELLED 
CalipaUia.  CA  Cliff  Hatfield  Memorial.  RNAV 

(GPS)  RWY  8.  Orig 
Daggett.  CA.  Barstow-Daggett,  VOR  OR 

TACAN  RWY  22,  Amdt  8A 
Daggett.  CA.  Barstow-Daggett,  RNAV  (GPS) 

RWY  22.  Orig 
Daggett.  CA.  Barstow-Daggett.  RMAV  (GPS) 

RWY  26.  Orig 
Palm  Springs.  CA  Desert  Resorts  Regional. 

VOR/DME  RWY  30.  Amdt  1 
Palm  Springs.  CA  Desert  Resorts  Regional. 

RNAV  (GPS)  RWY  30.  Orig 
Palm  Springs,  CA  Desert  Resorts  Regional. 

RNAV  (GPS)  RWY  35  Orig 
La  lunta.  CO.  La  )unta  Muni.  NDB  OR  GPS 

RWY  8,  Amdt  5A.  CANCELLED 
Orlando,  FL,  Orlando  Infl.  VOR/DME  RWY 

36R.  Amdt  10 
St.  Augustine.  FL.  St.  Augustine.  ILS  RWY 

31.  Orig 
Ankeny .  lA.  Ankenv  Regional.  RNAV  (GPS) 

RWY  18.  Orig 
Ankenv.  lA.  Ankenv  Regional,  RNAV  (GPS) 

RWY  22,  Orig 
Sioux  City,  lA.  Sioux  Gateway/Col  Bud  Day 

Field.  NDB  RWY  17,  Amdt  1 
Crisfield,  MD.  Crisfield  Muni.  VOR-A.  Orig 
Crisfield.  MD.  Crisfield  Muni.  RNAV  (GPS) 

RWY  32.  Orig 
Provincetown.  MA.  Provincetown  Muni, 

NDB  RWY  7,  Amdt  1 
Provincetown,  MA,  Provincetown  Muni. 

NDB  RWY  25.  Amdt  2 
Provincetown.  MA.  Provincetown  Muni,  ILS 

RWY  7,  Amdt  8 
Provincetown.  MA,  Provincetown  Muni. 

RNAV  (GPS)  RWY  7.  Orig 
Provincetown,  MA.  Provincetown  Muni. 

RNAV  (GPS)  RWY  25.  Orig 
Pottstown.  PA.  Pottstown-Limerick,  NDB 

RWY  28,  Amdt  lA,  CANCELLED 
Richfield.  UT.  Richfield  Muni.  RNAV  (GPS) 

RWY  19.  Orig 
Martinsville.  VA.  Blue  Ridge.  RNAV  (GPS) 

RWY  12,  Orig 
Martinsville,  VA,  Blue  Ridge.  RNAV  (GPS) 

RWY  30,  Orig 
Martinsville,  VA,  Blue  Ridge,  GPS  RWY  12. 

Orig-A,  CANCELLED 
Martinsville,  VA.  Blue  Ridge,  GPS  RWY  30, 

Orig-A.  CANCELLED 

The  FAA  published  the  following 
procedures  in  Docket  No.  30332;  Amdt 
No.  30332:  Amdt  No.  3025  to  Part  97  of 


the  Federal  Aviation  Regulations  (Vol. 
67,  FR  No.  195.  Page  62639;  dated 
Tuesday,  October  08,  2002)  under 
section  97.29  effective  November  28. 
2002  which  are  hereby  rescinded: 

Chicago.  IL,  Chicago  Midway.  ILS  RWY  13C. 

Amdt  41 
Chicago,  IL,  Chicago  Midway.  ILS  RWY  31C. 

Amdt  6 

-    Refer  to  FDC  NOTAM  2/2295  and 
(General  Notfce)  GENOT  2/59  for  further 
information. 

The  FAA  published  the  following 
procedures  in  Doctket  No.  30341;  Amdt 
No.  3033  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  67.  FR  No. 
232.  Page  71818;  dated  Tuesday. 
December  3,  2002)  under  section  97.29 
effective  January  23.  2003  which  are 
hereby  rescinded: 

Farmington.  NW.  Four  Comers  Regional, 

VOR  RWY  23.  Orig 
Farmington.  NW,  Four  Comers  Regional, 

VOR  RWY  25.  Amdt  10 
Farmington,  NW,  Four  Comers  Regional, 

VOR/DME  RWY  5,  Orig 
Farmington,  NW.  Four  Comers  Regional, 

RNAV  (GPS)  RWY  5.  Orig 
Farmington.  NW.  Four  Comers  Regional. 

RNAV  (GPS)  RWY  7.  Amdt  1 
Farmington.  NW.  Four  Comers  Regional, 

RNAV  (GPS)  RWY  23.  Orig 

(FR  Doc.  02-31350  Filed  12-12-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  868 

[Docket  No.  01  ^M)576] 

Medical  Devicas;  Reclassification  of 
ttte  Cutaneous  CartMn  Dioxide  and  ttie 
Cutaneous  Oxygen  Monitor 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
the  cutaneous  carbon  dioxide  (PcCO:) 
monitor  from  class  II  (performance 
standards)  into  class  11  (special  ' 

controls).  FDA  is  also  reclassifying  the 
cutaneous  oxygen  (PCO2)  monitor  for  an 
infant  patient  who  is  not  under  gas 
anesthesia  bom  class  11  (performance 
standards)  into  class  II  (special  controls) 
and  is  reclassifying  the  cutaneous 
oxygen  (PcO^)  monitor  for  all  other  uses 
from  class  III  (premarket  approval)  into 
class  n  (special  controls).  Elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  announcing  the  availability  of  the 
guidance  document  entitled  "Class  n 
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Special  Ck)ntrols  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PcOz)  Monitors;  Guidance  for 
Industry  and  FDA"  that  will  serve  as  the 
special  control  for  the  devices.  These 
reclassifications  are  taken  on  the 
agency's  own  initiative  based  on  new 
information.  These  actions  are  being 
taken  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (the  1976  amendments),  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA),  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA),  and  the  Medical  Device 
User  Fee  and  Modernization  Act. 
DATES:  This  rule  is  effective  January  13, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Noe,  Center  for  Devices  and 
Radiological  Health  {HFZ-450),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-443-8609,  ext.  174. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  act  (21  U.S.C.  301  et.  seq.),  as 
amended  by  the  1976  amendments 
(Public  Law  94-295),  the  SMDA  (Public 
.  Law  101-629).  and  FDAMA  (Public  Law 
105-115),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  ID 
(premarket  approval). 

Under  the  1976  amendments,  class  II 
devices  were  defined  as  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  assure  safety 
and  efliectiveness.  but  for  which  there  is 
sufficient  information  to  establish 
performance  standards  to  provide  such 
assurance.  The  SMDA  broadened  the 
definition  of  class  II  devices  to  mean 
those  devices  for  which  there  is 
insufficient  information  to  show  that 
general  controls  themselves  will  assure 
safety  and  effectiveness,  but  for  which 
there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance,  including  performance 
standards,  postmarket  surveillance, 
patient  registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  any  other 
appropriate  actions  the  agency  deems 
necessary  (section  513(a)(1)(B)  of  the 
act). 


It  is  the  agency's  position  that  it  is  not 
necessary  to  obtain  a  new  classification 
recommendation  bom  a  panel  that  had 
recommended  classification  into  class  11 
prior  to  the  SMDA.  If  a  panel 
recommended  that  a  device  be  classified 
into  class  II  under  the  1976  definition  of 
class  n,  which  included  only 
performance  standards  as  a  class  n 
control,  clearly  the  Panel's 
recommendation  for  class  II  status 
would  not  change  if  controls,  in 
addition  to  performance  standards, 
could  be  added. 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  imder  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  in  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until:  (1)  The  device  is 
reclassified  into  class  I  or  II;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  II  in  accordance  with 
section  513(0(2)  of  the  act,  as  amended 
by  FDAMA;  or  (3)  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  in  accordance  with  section 
513(i)  of  the  act,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  part  807  of  the 
regulations  (21  CFR  part  807). 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  imtil  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  This  section 
provides  that  FDA  may,  by  rulemaking, 
reclassify  a  device  (in  a  proceeding  that 


parallels  the  initial  classification 
proceeding)  based  upon  "new 
information."  The  reclassification  can 
be  initiated  by  FDA  or  by  the  petition 
of  an  interested  person.  The  term  "new 
information,"  as  used  in  section  513(e) 
of  the  act,  includes  information 
developed  as  a  result  of  a  reevaluation 
of  the  data  before  the  agency  when  the 
device  was  originally  classified,  as  well 
as  information  not  presented,  not 
available,  or  not  developed  at  that  time. 
(See,  e.g.,  Holland  Rantos  v.  United 
States  Department  of  Health.  Education, 
and  Welfare,  587  F.2d  1173, 1174  n.l 
(D.C.  Cir.  1978):  Upjohn  v.  Finch,  422 
F.2d  944  (6th  Cir.  1970);  Bell  v. 
Goddard,  366  F.2d  177  (7th  Cir.  1966).) 

Reevaluation  of  the  data  previously 
before  the  agency  is  an  appropriate  basis 
for  subsequent  regulatory  action  where 
the  reevaluation  is  made  in  light  of 
newly  avfiilable  regulatory  authority 
(see  Bell  v.  Goddard,  supra,  366  F.2d  at 
181;  Ethicon.  Inc.  v.  FDA.  762  F.  Supp. 
382,  389-91  (D.D.C.  1991)),  or  in  light 
of  changes  in  "medical  science."  (See 
Upjohn  V.  Finch,  supra,  422  F.2d  at 
951.)  Regardless  of  whether  data  before 
the  agency  are  past  or  new  data,  the 
"new  information"  on  which  any 
reclassification  is  based  is  required  to 
consist  of  "valid  scientific  evidence,"  as 
defined  in  section  513(a)(3)  of  the  act 
and  21  CFR  860.7(c)(2).  (See,  e.g.. 
General  Medical  Co.  v.  FDA,  770  F.2d 
214  (D.C.  Cir.  1985);  Contact  Lens 
Assoc.  V.  FDA,  766  F.2d  592  (D.C.  Cir.), 
cert,  denied,  474  U.S.  1062  (1985).  FDA 
relies  upon  "valid  scientific  evidence" 
in  the  classification  process  to 
determine  the  level  of  regulation  for 
devices.  For  the  purpose  of 
reclassification,  the  valid  scientific 
evidence  upon  which  the  agency  relies 
must  be  publicly  available.  Publicly 
available  information  excludes  trade 
secret  and/or  confidential  commercial 
information,  e.g.,  the  contents  of  a 
pending  premarket  approval  application 
(PMA).  (See  section  520(c)  of  the  act  (21 
U.S.C.  360j(c).) 

In  accordance  with  section  513(e)  of 
the  act  and  21  CFR  860.130(b)(1),  based 
on  new  information  with  respect  to  the 
device,  FDA,  on  its  ownlnitiative,  is 
reclassifying  the  PCCO2  monitor  from 
class  n  (performance  standards)  into 
class  n  (special  controls).  FDA  is  also 
reclassifying  the  PcOz  monitor  for  an 
infant  patient  who  is  not  under  gas 
anesthesia  bom  class  II  (performance 
standards)  into  class  11  (special  controls) 
and  the  PcOa  monitor  for  all  other  uses 
frttm  class  in  (premarket  approval)  into 
class  n  (special  controls). 

FDAMA  added  a  new  section  510(m) 
to  the  act.  Section  SlO(m)  of  the  act 
provides  that  a  class  II  device  may  be 
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exempted  from  the  premarket 
notification  requirements  under  section 
510(k).  if  the  agency  determines  that 
premarket  notification  is  not  necessary 
to  assure  the  safety  and  effectiveness  of 
the  device.  FDA  has  determined  that 
premarket  notification  is  necessary  to 
assure  the  safety  and  effectiveness  of  the 
PcCO:  monitor  and  the  PcO^  monitor. 

11.  Regulatory  History  of  the  Device 

In  the  Federal  Register  of  February 

12.  2002  (67  FR  6444),  FDA  published 
a  proposed  rule  reclassifying  the  PcCO: 
monitor  from  class  II  (performance 
standards)  into  class  II  (special 
controls),  the  PcO^  monitor  for  an  infant 
patient  who  is  not  under  gas  anesthesia 
from  class  II  (performance  standards) 
into  class  II  (special  controls),  and  the 
PcOj  monitor  for  all  other  uses  from 
class  III  (premarket  approval)  into  class 
II  (special  controls),  on  the  agency's 
own  initiative  based  on  new 
information. 

FDA  also  identified  the  document 
"Class  II  Special  Controls  Guidance 
Document:  Cutaneous  Carbon  Dioxide 
(PcCOj)  and  Oxygen  (PcO:)  Monitors; 
Guidance  for  Industrv"  and  FDA"  as  the 
special  control  applicable  to  these 
devices. 

Interested  persons  were  invited  to 
comment  on  the  proposed  rule  by  April 
15.  2002.  and  on  the  draft  special 
control  guidance  document  by  May  13, 
2002.  FDA  received  no  comments  on  the 
proposed  rule.  FDA  received  two 
comments  on  the  draft  guidance 
doc;ument  and  they  are  discussed  in  the 
notice  of  availability  for  the  guidance 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Based  on  a  review  of  the  available 
information,  FDA  concludes  that  the 
guidance  document  "Class  II  Special 
Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PcCO;)  and 
Oxygen  (PcO;)  Monitors;  Guidance  for 
Industry  and  FDA."  in  conjunction  with 
general  controls,  provides  reasonable 
assurance  of  the  safety  and  effectiveness 
of  these  devices.  Following  the  effective 
date  of  this  final  rule,  any  firm 
submitting  a  510(k)  premarket 
notification  for  the  PcCO;  monitor  or 
the  PcO:  monitor  will  need  to  address 
the  issues  covered  in  the  special  control 
guidance.  However,  the  firm  need  only 
show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  the 
availability  of  the  guidance  document. 


m.  Summary  of  Final  Rule 

FDA  is  adopting  the  assessment  of  the 
risks  to  public  health  stated  in  the 
proposed  rule  published  on  February 
12.  2002.  Furthermore,  FDA  is  issuing  a 
final  rule  that  revises  §§  868.2480  and 
868.2500.  thereby  reclassifying  the 
generic  type  of  device,  PcCO;  monitor, 
from  class  II  (performance  standards) 
into  class  II  (special  controls)  and  the 
generic  type  of  device,  PcO;  monitor,  for 
an  infant  patient  who  is  not  under  gas 
anesthesia  from  class  II  (performance 
standards)  into  class  II  (special 
controls),  and  for  all  other  uses,  from 
class  III  (premarket  approval)  into  class 
II  (special  controls).  The  special  control 
capable  of  providing  reasonable 
assurance  of  safety  and  effectiveness  for 
these  devices  is  a  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Cutaneous  Carbon 
Dioxide  (PcCO;)  and  Oxygen  (PcO;) 
Monitors;  Guidance  for  Industry  and 
FDA."  This  guidance  document 
describes  a  means  by  which  PcCO;  and 
PcO;  monitor  devices  may  comply  with 
the  requirement  of  special  controls  for 
class  II  devices.  Following  the  effective 
date  of  this  final  rule,  any  firm 
submitting  a  premarket  notification 
(510(k))  for  a  PcCO;  monitor  or  PcO; 
monitor  will  need  to  address  the  issues 
covered  in  the  special  control  guidance. 
However,  the  firm  need  only  show  that 
its  device  meets  the  recommendations 
of  the  guidance  or  in  some  other  way 
provides  equivalent  assurances  of  safety 
and  effectiveness. 

For  the  convenience  of  the  reader, 
FDA  is  adding  new  §  868.1(e)  to  inform 
the  reader  where  to  find  guidance 
documents  referenced  in  21  CFR  part 
868. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  these  classification 
actions  are  of  a  type  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1501  et. 
seq.].  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 


economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  order 
and  so  is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the 
cutaneous  oxygen  monitor  from  class  III 
will  relieve  all  manufacturers  of  these 
devices  of  the  cost  of  complying  with 
the  premarket  approval  requirements  in 
section  515  of  the  act.  Furthermore,  this 
rule  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs. 

Compliance  with  special  controls  for 
the  cutaneous  oxygen  monitor  and  the 
cutaneous  carbon  dioxide  monitor  will 
not  impose  significant  new  costs  on 
affected  manufacturers  because  most  of 
these  devices  already  comply  with  the 
special  controls.  Based  upon  its  review 
of  the  information  submitted  in 
premarket  notifications  for  these 
devices.  FDA  believes  that 
manufacturers  presently  marketing 
these  devices  are  in  conformance  with 
the  guidance  document.  The  guidance 
document  assures  that,  in  the  future, 
these  generic  types  of  devices  will  be  at 
least  as  safe  and  effective  as  the 
presently  marketed  devices.  These 
devices  are  already  subject  to  premarket 
notification  and  labeling  requirements. 
The  guidance  document  advises 
manufacturers  on  appropriate  means  of 
complying  with  these  requirements. 

The  agency,  therefore,  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  rule  will  not  impose  costs  of  $100 
million  or  more  on  either  the  private 
sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  sununary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and.  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

Vn.  Paperwork  Reduction  Act  of  1995 

The  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520)  (the 
PRA)  is  not  required. 

The  information  collections  addressed 
in  the  special  control  guidance 
document  identified  by  this  rule  have 
been  approved  by  OMB  in  accordance 
with  the  PRA  under  the  regulations 
governing  premarket  notification 
submissions  (part  807,  subpart  E,  OMB 
control  number  0910-0120).  The 
labeling  provisions  addressed  in  the 
guidance  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  OMB 
control  number  0910-0485. 

List  of  Subjects  in  21  CFR  Part  868 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  868  is 
amended  as  follows: 

PART  869— ANESTHESIOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,360.  360c.  360e, 
360j.  371. 

2.  Section  868.1  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§868.1    Scope. 

***** 

(e)  Guidance  dociunents  referenced  in 
this  part  are  available  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
gmdance.html. 

3.  Section  868.2480  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1868.2480    Cutaneous  cartion  dioxide 
(PcCO;)  monitor. 

***** 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Docimient: 
Cutaneous  Carbon  Dioxide  (PcCO;)  and 
Oxygen  (PcOi)  Monitors;  Guidance  for 
Industry  and  FDA."  See  §  868.1(e)  for 
the  availability  of  this  guidance 
document. 

4.  Section  868.2500  and  the  section 
heading  is  revised  to  read  as  follows: 


§  868.2500    Cutaneous  oxygen  (PcO;) 
monitor. 

(a)  Identification.  A  cutaneous  oxygen 
(PcO;)  monitor  is  a  noninvasive,  heated 
sensor  (e.g.,  a  Clark-type  polargraphic 
electrode)  placed  on  the  patient's  skin 
that  is  intended  to  monitor  relative 
changes  in  the  cutaneous  oxygen 
tension. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PcCO;)  and 
Oxygen  (PcO;)  MonitcH^;  Guidance  for 
Industry  and  FDA."  See  §  868.1(e)  for 
the  availability  of  this  guidance 
docimient. 

Dated:  December  2,  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-31442  Filed  12-12-02;  8:45  am] 
BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  STATE 

22  CFR  Part  45 

[Public  Notice  4216] 

Visas:  Documentation  of  Immigrants 
Under  Section  124  of  Public  Law  101- 
649 

agency:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  removes  the 
Department's  regulations  concerning  the 
documentation  of  immigrants  under 
section  124  of  Immigration  Act  of  1990 
(IMMACT  90).  This  section  provided 
immigrant  status  for  certain  aliens  who 
were  resident  and  employed  in  Hong 
Kong.  Qualifj'ing  aliens  could  be 
granted  inunigrant  status  during  fiscal 
years  1991  and  1993  and  could  be 
granted  extended  immigrant  visa 
validity  up  to  January  1,  2002.  Since 
this  category  of  visas  no  longer  exists, 
the  Department  is  removing  the 
regulations. 

EFFECTIVE  DATE:  December  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Legislation  and  Regulations 
Division,  Visa  Services,  Department  of 
State,  Washington.  DC  20522-0113. 
SUPPI.EMENTARY  INFORMATION: 

Section  124  of  the  Immigration  Act  of 
1990  (IMMACT  90)  created  a  special 
immigrant  visa  classification  for 
residents  of  Hong  Kong  employed  by 
either  U.S.  owmed  or  operated 
businesses  or  by  the  American 
Consulate  (^neral  in  Hong  Kong.  Visas 
for  business  employees  were  to  have 


been  issued  during  fiscal  years  1991  and 
1993.  Section  154  of  IMMACT  90  also 
provided  for  an  extension  of  validity  of 
these  visas  through  January  1,  2002. 
Visas  for  Consulate  General  employees 
were  to  have  been  issued  by  January  1, 
2001.  Since  these  visas  are  no  longer 
being  issued  and  since  the  extended 
validity  period  has  now  expired,  the 
Department  is  removing  the  regulations 
pertaining  to  this  class  of  immigrants. 

Regulatory  Findings 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  a  final  rule,  since  it  is  merely 
removing  regulations  that  governed  a 
class  of  immigrants  which  no  longer 
exists. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Act  of  1 995         w 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign 
based  companies  in  domestic  and 
import  markets. 

Exiecutive  Order  12866 

The  Department  of  State  does  not 
consider  this  nUe  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  In  addition,  the 
Department  is  exempt  from  Executive 
Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regidatory  actions,  llie 
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Department  has  nevertheless  reviewed 
the  regulation  to  ensure  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 
Order. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
nn  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subiects  in  22  CFR  Part  45 

Aliens,  Inmiigrants,  Passports  and 
Visas. 

Accordingly,  under  the  authority  8 
U.S.C.  1153,  the  Department  is 
removing  part  45. 

Dated:  November  22.  2002. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  Slate. 

[FR  Doc.  02-31483  Filed  12-12-02;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payat}le  In  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assimiptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  January  2003.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  {http://www.pbgc.gov). 


EFFECTIVE  DATE:  fanuary  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toU- 
ftee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-^024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  January  2003,  (2) 
adds  to  Appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
January  2003,  and  (3)  adds  to  Appendix 
C  to  part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  January  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  5.30 
percent  for  the  first  20  years  following 
the  valuation  date  and  5.25  percent 
thereafter.  These  interest  assumptions 
(in  comparison  with  those  in  effect  for 
December  2002)  reflect  a  5-year  decrease 
in  the  period  diuing  which  the  initial 
rate  applies  [frotn  a  period  of  25  years 
following  the  valuation  date  to  a  period 
of  20  years  following  the  valuation 
date).  The  initial  rate,  in  effect  during 
the  20-year  period,  is  unchanged  from 
the  initial  rate  in  effect  for  December 


2002.  The  ultimate  rate,  in  effect 
thereafter,  represents  an  increase  (from 
the  ultimate  rate  in  effect  for  December 
2002)  of  1.00  percent. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  limip-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  4.00  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  dining  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions  are 
unchanged  fi"om  those  in  effect  for 
December  2002. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  limip  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  conunent  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  January  2003,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance,  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insurance,  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERIUNATEO  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b, 
1341(c)(3)(D),  and  1344. 
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2.  In  appendix  B  to  part  4022,  Rate  Set    table.  (The  introductory  text  of  the  table     Appendix  B  to  Part  4022— Lump  Sum 
111,  as  set  forth  below,  is  added  to  the        is  omitted.)  Interest  Rates  For  PBGC  Payments 


Rate  set 


For  plans  with  a 
valuation  date 

On  or  after       Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


ni 


111 


1-1-03         2-1-03 


4.00 


4.00         4.00         4.00 


3.  In  appendix  C  to  part  4022,  Rate  Set  Appendix  C  to  Part  4022— Lump  Sum 

1 1 1 .  as  set  forth  below,  is  added  to  the  Interest  Rates  For  Private-Sector 

table.  (The  introductory  text  of  the  table  Payments 

is  omitted.)  •        *        •        *        • 


Rate  set 


For  plans  witti  a 
*    valuation  date 

On  or  after       Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


ni         nj 


111 


1-1-03 


2-1-03 


4.00 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 


Authority:  29  U.S.C.  1301(a),  l302(b,(3),         table.  (The  introductory  text  of  the  table 
1341, 1344, 1362.  is  omitted.) 


5.  In  appendix  B  to  part  4044,  a  new        ^PP*"^**f  *°  ^"f  4044--lntere8t 
4.  The  authority  citation  for  part  4044     entry,  as  set  forth  below,  is  added  to  the     •^**"  ^*«**  *°  *'""*  Benefits 
continues  to  read  as  follows:  •        *        *        •        * 


For  valuation  dates  occurring  in  ttie  month — 


The  values  of  i,  are: 


fort  = 


fort  = 


fort: 


January  2003 


.0530 


1-20 


.0525 


>20 


r4/A 


N/A 


Issued  in  Washington,  DC,  on  this  6th  day 
of  December  2002. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  02-31434  Filed  12-12-02;  8:45  am] 

BtUMQ  CODE  770ft-«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7420-3] 

National  Oil  and  Hazardous 
Substances  Contingsnqr  Plan; 
National  Priorttias  List  Updata 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  partial  deletion  of  the 
West  Virginia  Orchiance  Works  Site 
from  the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  the 
partial  deletion  of  portions  of  the  West 
Virginia  Ordnance  Works  (WVOW)  site 
from  the  National  Priorities  List  (NPL). 
The  NPL  constitutes  appendix  B  of  40 
CFR  part  300,  which  is  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  West  Virginia  have 
determined  that  all  appropriate 
responses  under  CERCLA  have  been 
implemented  at  the  portions  of  the  site 
being  deleted  frtjm  the  NPL  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  West  Virginia  have  determined 


that  response  actions  conducted  at  the 
site  to  date  remain  protective  of  public 
health,  welfare,  and  the  environment. 

EFFECTIVE  DATE:  December  13,  2002. 

ADDRESSES:  Comprehensive  information 
on  this  release  is  available  for  viewing 
at  the  site  information  repositories  at  the 
following  locations: 

Mason  County  Public  Library,  508 
Viand  Street,  Point  Pleasant,  WV 
25550,  (304)  675-0894;  Hours  of  . 
Operation:  Monday  through  Satiuday, 
10  a.m.-5  p.m. 

U.S.  EPA  Region  in  Library,  1650  Arch 
Street,  Philadelphia,  PA  19103-2029, 
(215)  814-5254:  Hours  of  Operation: 
Monday  through  Friday,  8  a.m.-5p.m. 

U.S.  Army  Corps  of  Engineers, 
Huntington  District,  502  8th  Street, 
Huntington,  WV  25701,  (800)  822- 
8413  or  (304)  529-5388;  Hours  of 
Operation:  Monday  through  Friday,  8 
a.m.-4:30  p.m. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jack  Potosnak,  PE.  Remedial  Project 
Manager,  U.S.  EPA  Region  III  (3HS13), 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029,  (215)  814-3362. 
SUPPt-EMENTARY  INFORMATION:  The 
portions  of  the  site  to  be  deleted  from 
the  NPL  are  the  OU-11  Sellite  Plant,  the 
OU-12  North  and  South  Powerhouses 
and  Vicinity,  the  ENV-6  WeUands 
Mitigation  area,  ESI-3  Tract  21.  the 
ESI-5  Refueling  Depot,  and  the  ESI-9 
Main  and  Outgoing  Classification  Yards. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  October  22,  2002  (67 
FR  64846).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  November  21.  2002.  EPA 
received  no  comments. 

EPA  identifies  releases  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 


it  maintains  the  hJPL  as  the  list  of  those 
releases.  Releases  on  the  NPL  may  be 
the  subject  of  remedial  actions  financed 
by  the  Hazardous  Substance  Superfund. 
Any  release  deleted  fit>m  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  fi-om  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Hazardous 
waste,  intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Superfund. 


Dated:  December  2.  2002. 
Donald  S.  Welsh, 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency.  Region  III. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

2.  Table  2  of  appendix  B  to  part  300 
is  amended  by  revising  the  entry  for 
WV,  Ordnance  Works  (USARMY).  Point 
Pleasant  to  read  as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


St 


Srte  name 


City/County 


Notes'" 


WV West  Virginia  Ordnance  (USARMY) 


Point  Pleasant  P 


P=S<tes  witti  partial  deletion(s). 
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BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  405 
[CMS-1908-1FC] 
RIN  0938-AJ97 

Medicare  Program;  Application  of 
Inherent  Rea8onabler>e8S  to  All 
Medicare  Part  B  Services  (Other  Ttian 
Physician  Services) 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule  sets 
forth  the  process  for  establishing  a 
realistic  and  equitable  payment  amount 
for  all  Medicare  Part  B  services  (other 
than  physician  services)  when  the 
existing  payment  amounts  are 
inherently  unreasonable  because  they 
are  either  grossly  excessive  or  deficient. 
We  also  do  not  intend  to  apply  this  rule 
to  services  paid  imder  a  prospective 
payment  system,  such  as  outpatient 
hospital  or  home  health.  This  rule 
describes  the  factors  we  (or  our  carrier) 


will  consider  and  the  procedures  we 
will  follow  in  establishing  realistic  and 
equitable  payment  amounts.  This  rule 
also  responds  to  the  public  comments 
we  received  on  the  interim  final  rule 
with  comment  period  that  described  the 
factors  we  will  follow  in  establishing 
realistic  and  equitable  payment 
amounts.  In  addition,  the  rule  responds 
to  a  General  Accounting  Office  report 
(as  required  by  section  223  of  the 
Balanced  Budget  Refinement  Act  of 
1999),  and  it  implements  sections 
1842(b)(8)  and  (b)(9)  of  the  Social 
Security  Act  as  revised  by  section  4316 
of  the  Balanced  Budget  Act  of  1997. 

DATES:  Effective  date:  These  regulations 
are  effective  on  February  11,  2003. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  February  11, 
2003. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1908-IFC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission  or  e-mail.  Mail  written 
comments  (one  original  and  three 
copies)  to  the  following  address  only: 

Centers  for  Medicare  &  Medicaid 
Services.  Department  of  Health  and 
Human  Services.  Attention:  CMS-1908- 
IFC,  P.O.  Box  8017.  Baltimore,  MD 
21244-8017. 


Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses: 
Room  445-G.  Hubert  H.  Humphrey 

Building,  200  Ihdependence  Avenue, 

SW.,  Washington,  DC  20201.  or  Room 

C5-14-03.  7500  Security  Boulevard, 

Baltimore,  MD  21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Long.  (410)  786-5655. 
SUPPt.EMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received. 
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generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  call  telephone 
number:  (410)  786-7195. 

L  Background 

Title  XVIII  of  the  Social  Security  Act 
(the  Act)  contains  various 
methodologies  for  making  pa3mient 
under  Part  B  of  the  Medicare  program. 
These  payment  methodologies  vary 
among  the  different  categories  of  items 
and  services  covered  under  Part  B. 

Section  4316  of  the  Balanced  Budget 
Act  of  1997  (BBA).  Pub.  L.  105-33, 
enacted  on  August  5, 1997,  however, 
permits  the  Secretary  to  deviate  from 
the  payment  methodologies  prescribed 
in  title  XVm  of  the  Act  if  their 
application  results  in  a  payment  amount 
that,  because  it  is  determined  to  be 
grossly  excessive  or  deficient,  is  not 
inherently  reasonable.  Section  4316  of 
the  BBA  also  requires  the  Secretary  to 
describe  the  factors  to  be  considered  in 
determining  an  amoimt  that  is  realistic 
and  equitable. 

The  inherent  reasonableness  concept 
is  not  new  to  the  statute.  The  Secretary 
has  always  taken  the  position  that  the 
authority  to  regulate  unreasonable 
payment  amounts  is  inherent  in  his 
authority  to  determine  reasonable 
charges  according  to  section  1842  of  the 
Act.  Moreover,  effective  September  10, 
1986,  section  9304(a)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  (COBRA)  (Pub.  L. 
99-272)  of  1985  added  section 
1842(b)(8)  and  (b)(9)  of  the  Act.  These 
provisions  expressly  authorize  the 
Secretary  to  deviate  from  the  payment 
methodologies  prescribed  in  the  Act  if 
thefr  application  results  in  a  payment 
amount  for  a  particular  service  or  group 
of  services,  that  is  determined  to  be 
grossly  excessive  or  deficient  and  is 
therefore,  not  inherently  reasonable. 
The  statute  requires  the  Secretary  to 
describe  in  regulations  the  factors  to  be 
considered  in  determining  an  amount 
that  is  realistic  and  equitable. 

Regulations  implementing  this 
provision  are  contained  in  42  CFR 
405.502(g)  and  (h)  and  were  published 
on  August  11, 1986  in  the  Federal 
Register  (51  FR  28710).  These 
regulations  describe  the  factors  to  be 
used  in  determining  if  the  application  of 
the  reasonable  charge  methodology 
results  in  a  charge  that  is  grossly 
excessive  or  grossly  deficient.  The 
regulations  also  describe  the  factors  to 


be  considered  in  establishing  a 
reasonable  charge  that  is  realistic  and 
equitable. 

As  implemented  by  the  current 
regulations,  section  1842(b)(8)  of  the  Act 
applies  not  only  to  our  authority  to 
establish  national  reasonable  charge 
limits,  but  also  to  our  carriers'  authority 
to  establish  carrier-level  reasonable 
charge  limits  on  grossly  excessive  or 
deficient  charges. 

Section  4316  of  the  BBA  amends 
section  1842(b)(8)  of  the  Act  and 
includes  the  following  key  differences: 

•  It  excludes  physician  services  from 
application  of  inherent  reasonableness. 

•  It  extends  the  authority  to  establish 
special  payment  limits  to  Medicare 
carriers  regardless  of  the  methodology 
used  for  determining  payment  and 
simplifies  the  inherent  reasonableness 
process  for  adjustments  to  payment 
amounts  that  are  1 5  percent  or  less. 

On  January  7, 1998  we  published  in 
the  Federal  Register  (63  FR  687)  an 
interim  final  rule  implementing  section 
4316  of  the  BBA. 

n.  Provisions  of  the  1998  Interim  Final 
Rule 

In  the  January  7, 1998  interim  final 
rule,  we  revised  §  405.502(g)  and  (h)  by 
excluding  references  to  physician 
services.  We  also  deleted  specific 
references  to  the  reasonable  charge 
payment  methodology.  We  deleted  these 
references  because  the  inherent 
reasonableness  provisions  apply  to  all 
Part  B  services,  except  physician 
services,  irrespective  of  the  payment 
methodology.  However,  we  do  not 
intend  to  apply  this  rule  to  services  paid 
under  a  prospective  pajrment  system, 
such  as  outpatient  hospital  or  home 
health  services.  We  also  reflected  the 
change  in  the  statute  that  permitted  us 
to  simplify  the  process  for  making 
adjustments  to  payment  amoiuits  for  a 
category  of  items  or  services  when  the   . 
increase  or  decrease  in  the  payment 
amount  is  no  more  than  15  percent  per 
year.  (For  piuposes  of  §  405.502(g)  and 
(h),  a  "category  of  items  or  services" 
may  consist  of  a  single  item  or  service 
or  any  niunber  of  items  or  services.) 

Altnough  the  BBA  gives  the  Secretary 
discretion  to  reduce  the  number  of 
factors  that  are  used  to  make  inherent 
reasonableness  determinations,  we 
retained  all  but  one  of  the  factors  that 
appear  in  §  405.502(g)(1),  because  they 
remain  as  appropriate  examples  of 
factors  that  may  result  in  deficient  or 
excessive  payment  amounts.  We 
removed  the  factor  related  to  the  use  of 
new  technology  for  which  an  extensive 
charge  history  does  not  exist  because 
there  was  already  in  place  an  alternative 
process  for  establishing  payment 


amounts  for  new  items  or  services  for 
which  an  extensive  charge  history  does 
not  exist.  (We  reinserted  this  example  in 
the  final  regulation;  however,  due  to 
comments  we  received  requesting  that 
this  example  not  be  deleted.) 

When  we  implemented  section 
9304(a)  of  COBRA  of  1985,  we 
interpreted  the  statute  as  codifying  both 
our  authority  and  a  carrier's  authority  to 
establish  realistic  and  equitable 
payment  amoimts.  We  interpreted  the 
provisions  of  section  4316  of  the  BBA  in 
the  same  way.  Thus,  the  final 
regulations  describe  the  circumstances 
and  factors  our  carriers  and  we  would 
use  in  setting  realistic  and  equitable 
payment  amounts  if  the  existing 
payment  amounts  are  grossly  excessive 
or  deficient. 

Section  4316  of  the  BBA  amends 
section  1842(b)(8),  adding  provisions 
that  apply  if  a  reduction  or  increase 
would  vary  the  payment  amount  by  15 
percent  or  less  "during  any  year." 
(Other  provisions  apply  to  larger 
increases  and  decreases.)  Under  this 
authority,  we  (or  a  carrier)  may 
determine  that  more  than  a  15-percent 
adjustment  is  warranted,  but  we  may 
choose  to  apply  only  a  1 5-percent 
adjustment  in  any  given  year  and  use 
the  "15  percent"  methodology.  For 
example,  we  (or  a  carrier)  may 
determine  that  a  2  5 -percent  reduction  is 
warranted.  However,  the  adjustment 
could  be  accomplished  over  2  years — 15 
percent  applied  the  first  year,  and  10 
percent  applied  the  following  year. 

Other  tnan  these  BBA  changes  and 
some  minor  modifications,  the  revised 
1998  interim  final  regulations  were  the 
same  as  the  final  regulations  that  were 
published  in  the  Federal  Register  (53 
FR  26067)  on  jUly  11, 1988. 

While  amended  section  1842(b)(8)(C) 
of  the  Act  does  not  specifically  require 
that  we  include  all  the  factors  for 
making  inherent  reasonableness 
determinations  for  a  category  of  items  or 
services  ciuxentiy  contained  in 
§  405.502(g),  it  permits  the  Secretary  to 
consider  any  additional  factors 
determined  to  be  appropriate.  The 
additional  pre-BBA  factors  we  may 
consider,  in  accordance  with  ciurent 
§  405.502(g)(1),  include  the  following: 

•  The  market  place  is  not 
competitive. 

•  The  payment  amounts  in  a 
particular  locality  grossly  exceed 
amoimts  paid  in  other  localities  for  the 
category  of  items  or  services. 

•  The  payment  amounts  grossly 
exceed  acqmsition  or  production  costs 
for  the  category  of  items  or  services. 

•  There  nave  been  increases  in 
payment  amoimts  that  cannot  be 
explained  by  inflation  or  technology. 
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m.  Balanced  Budget  Refinement  Act  of 
1999 

Section  223  of  the  Balanced  Budget 
Refinement  Act  (BBRA)  of  1999.  Pub.  L. 
106-113.  enacted  on  November  29, 
1999.  prohibits  the  use  of  the  inherent 
reasonableness  authority  until  the 
following  events  have  occurred: 

Step  1:  The  Comptroller  General 
releases  a  report  regarding  the  impact  of 
the  Secretary's  fiscal  intermediaries'  and 
carriers'  use  of  the  authority. 

This  report  entitled  "Medicare 
Payments-Use  of  Revised  'Inherent 
Reasonableness'  Generally  Appropriate 
(GAO/HEHS-OO-79)"  was  released  by 
the  General  Accounting  Office  (GAO)  in 
July  2000.  A  discussion  of  this  report 
and  our  response  to  its 
recommendations  is  contained  in 
section  IV  of  this  regulation. 

Step  2:  The  Secretary  has  published  a 
notice  of  final  rulemaking  in  the  Federal 
Register  that  relates  to  the  authority  and 
that  responds  to  the  report  and  to 
comments  received  in  response  to  the 
Secretary's  interim  final  regulation 
relating  to  the  authority  that  was 
published  on  January  7, 1998. 

This  regulation  constitutes  a  notice  of 
final  rulemaking  relating  to  inherent 
reasonableness  authority.  In  addition  to 
responding  to  the  GAO  Report,  this 
regulation  also  responds  to  the 
comments  received  regarding  the 
interim  final  regulation  that  was 
published  January  7, 1998.  Section  V  of 
this  regulation  includes  our  responses  to 
these  comments.  However,  we  are 
issuing  this  regulation  as  an  interim 
final  rule  so  that  the  public  will  have  an 
additional  opportunity  to  comment.  We 
are  particularly  interested  in  receiving 
comments  on  two  provisions  that 
contain  further  specificity  than  found  in 
the  1998  interim  final  rule.  These  two 
provisions  are  the  definitions  of 
"grossly  excessive"  and  "grossly 
deficient"  in  §405.502(g)(l)(ii)  and  the 
criteria  for  using  valid  and  reliable  data 
in  §  405.502(g)(4).  Comments  on  the 
1998  interim  final  rule  are  addressed  in 
section  V  of  this  interim  final  rule. 

Step  3:  In  publishing  the  final 
regulation,  the  Secretary  will  reevaluate 
the  appropriateness  of  the  criteria 
included  in  the  interim  final  regulation 
for  identifying  payments  that  are 
excessive  or  deficient. 

The  criteria  set  forth  in  the  interim 
final  nile  were  never  intended  to 
include  every  set  of  circumstances 
where  inherent  reasonableness  would 
be  considered  appropriate.  We  have 
reviewed  the  criteria  that  were  included 
in  the  interim  final  rule.  These  same 
criteria  were  also  included  in  the  1986 
final  regulation  and  are,  therefore,  not 


new  but  have  been  in  effect  for  over  10 
years.  These  criteria  were  originally 
established  by  the  Congress.  We  believe 
the  criteria  remain  as  appropriate  today 
as  they  were  when  the  Congress 
established  them,  and  we  would  need 
compelling  reasons  for  determining  that 
any  of  the  criteria  are  inappropriate.  A 
more  detailed  discussion  of  the  criteria 
is  contained  in  section  V  of  this 
preamble.  Once  again,  we  would  point 
out  that  these  criteria  are  furnished  as 
examples  of  situations  of  possible 
grossly  excessive  or  deficient  payment 
amoimts  and  we  believe  they  are 
realistic  and  continue  to  be  relevant.  In 
addition,  the  criteria  were  never 
intended  to  include  every  set  of 
circumstances  for  which  inherent 
reasonableness  would  be  considered 
appropriate. 

Step  4:  Take  appropriate  steps  to 
ensure  the  use  of  valid  and  reliable  data 
when  exercising  the  authority. 

The  regulation  has  been  revised  to 
include  a  new  section  that  provides  a 
methodology  taken  fi-om  the  GAO  report 
to  ensure  the  use  of  valid  and  reliable 
data  (§  405.502(g)(4)).  The  criteria 
include  doing  the  following: 

•  Develop  written  guidelines  for  data 
collection  and  analysis; 

•  Ensure  consistency  in  any  survey  to 
collect  and  analyze  pricing  data. 

•  E)evelop  a  consistent  set  of  survey 
questions  to  use  when  requesting  retail 
prices. 

•  Ensure  that  sampled  prices  fully 
represent  the  range  of  prices  nationally. 

•  Consider  the  geographic 
distribution  of  Medicare  beneficiaries. 

•  Consider  relative  prices  in  the 
various  localities  to  ensiu«  that  an 
appropriate  mix  of  areas  with  high, 
mediiun,  and  low  consiuner  prices  was 
included. 

•  Consider  criteria  to  define  populous 
State,  less  populous  State,  urban  area, 
and  rural  area. 

•  Consider  a  consistent  approach  in 
selecting  retail  outlets  within  selected 
cities. 

•  Consider  whether  the  distribution 
of  sampled  prices  from  localities 
siureyed  is  fully  representative  of  the 
distribution  of  the  U.S.  population. 

•  Consider  the  products  generally 
used  by  beneficiaries  and  collect  prices 
of  these  products. 

•  When  using  wholesale  costs, 
consider  the  cost  of  the  services 
necessary  to  furnish  a  product  to 
beneficiaries. 

IV.  Response  to  GAO  Report 

In  July  2000.  the  GAO  released  a 
report  entitled  "Medicare  Payments — 
Use  of  Revised  'Inherent 
Reasonableness'  Generally  Appropriate 


(GAO/HEHS-00-79)."  This  interim  final 
regulation  responds  to  the  GAO  report 
and,  in  section  V,  responds  to  the 
comments  received  regarding  the 
January  7, 1998  interim  final  regulation. 
In  its  report,  the  GAO  found  that  CMS's 
use  of  the  revised  inherent 
reasonableness  process  was  generally 
appropriate.  Also,  the  GAO  made  four 
specific  recommendations  that  are 
discussed  below. 

Recommendation:  In  publishing  the 
final  rule  on  the  inherent 
reasonableness  process,  CMS  should 
define  with  sufficient  clarity  the  terms 
"grossly  excessive"  and  "grossly 
deficient." 

Response:  We  concur  with  this 
recommendation.  The  GAO  indicated 
that  the  definition  of  these  terms  is 
needed  so  that  it  is  clear  to  the  medical 
equipment  industry  precisely  what 
constitutes  grossly  excessive  or  grossly 
deficient.  In  its  report,  the  GAO  states 
that  "clearly  an  adjustment  of  under  15 
percent  could  qualify  [as  grossly 
excessive  or  grossly  deficient],  because 
the  inherent  reasonableness  authority 
extends  to  situations  in  which  the 
difference  between  a  current  and 
proposed  payment  amoimt  is  under  15 
percent." 

In  addition,  the  statute  provides  two 
different  processes  once  a  determination 
is  made  that  a  payment  amount  is 
grossly  excessive  or  deficient.  That  is, 
the  statute  specifies  a  process  for 
adjustments  of  15  percent  or  more  in  a 
given  year  and  a  simplified  process  for 
adjustments  of  less  than  15  percent  in 
a  given  year.  However,  the  statute  does 
not  define  what  constitutes  a  grossly 
excessive  or  deficient  payment  amount. 
Nevertheless,  the  statute  places 
significant  importance  on  a  15  percent 
criterion.  For  this  reason,  we  believe 
that  differences  between  current  and 
proposed  payment  amounts  of  less  than 
15  percent  should  not  be  considered 
grossly  excessive  or  grossly  deficient 
and  therefore  do  not  provide  a  sufficient 
basis  for  using  Inherent  Reasonableness 
authority.  This  definition  does  not 
preclude  adjustments  of  less  than  15 
percent  in  a  given  year  once  it  is 
determined  that  an  overall  adjustment 
of  15  percent  or  more  is  justified. 

Recommendation:  For  future  inherent 
reasonableness  reviews  based  on  survey 
data,  CMS  or  the  carriers  should 
develop  and  implement  a  more 
structured  survey  design,  including 
sample  selection,  survey 
instrumentation,  and  data  collection 
methods,  and  ensure  that  the  design  is 
consistently  used  by  all  entities 
conducting  the  survey. 

Response:  In  September  of  1998,  the 
carriers  proposed  reducing  payment 
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amoimts  for  blood  glucose  test  strips, 
lancets,  intermittent  urinary  catheters, 
basic  enteral  formula,  albuterol  sulfate 
•(an  inhalation  solution),  and  eyeglass 
frames.  The  basis  for  these  payment 
reductions  was  their  determination  that 
the  current  fees  were  grossly  excessive. 
The  carriers  based  this  determination  on 
a  comparison  of  the  current  fees  with 
the  retail  prices  charged  by  suppliers. 
The  retail  data  were  gathered  itom 
telephone  inquiries  and  on-site  visits  to 
retailers.  Each  DMERC  obtained  retail 
prices  from  four  States  in  their  region 
(three  populous  States  and  one  less 
populous  State).  Thus,  the  carriers 
obtained  prices  from  a  total  of  16  States 
across  the  country  (12  populous  States 
and  4  less  populous  States).  Within  each 
State,  the  carriers  obtained  prices  from 
three  urban  areas  and  two  rural  areas. 
Within  each  urban  area,  the  carriers 
obtained  prices  from  four  large  stores 
and  one  small  store.  Within  each  rural 
area,  the  carriers  selected  one  store.  At 
least  200  observations  were  made  for 
each  of  the  six  items  with  over  1,000 
observations  being  made  for  blood 
glucose  test  strips. 

The  following  are  the  GAO's  main 
criticisms  of  this  retail  price  survey  as 
stated  in  the  report  and  our  responses: 

•  The  carriers'  sampling  plan  was 
developed  without  fully  considering  the 
geographic  distribution  of  Medicare 
beneficiaries. 

Based  on  this  criticism  from  the  GAO, 
in  the  future  we  will  ensure  that  greater 
consideration  is  given  to  survey  design 
including  the  geographic  distribution  of 
Medicare  beneficiaries  for  the  purpose 
of  conducting  retail  price  surveys. 

•  The  carriers  did  not  consider 
relative  prices  in  the  localities  from 
which  they  sampled,  which  would  have 
helped  ensure  that  an  appropriate  mix 
of  areas  with  high,  medium,  and  low 
consumer  prices  was  included. 

The  carriers  surveyed  both  large  and 
small  States,  urban  and  nual  areas,  and 
independent  and  chain  stores  for  this 
purpose.  In  the  future,  we  will  take 
steps  to  ensure  that  consideration  is 
given  to  including  areas  with  high, 
medium,  and  low  consumer  prices. 

•  The  carriers  did  not  establish 
criteria  to  define  populous  State,  less 
populous  State,  urban  area,  rural  area, 
and,  consequently,  each  carrier  used 
different  criteria  in  selecting  locations. 

•  We  will  adopt  more  standard 
definitions  of  what  constitutes  populous 
States,  less  populous  States,  urban 
areas,  and  rural  areas  and  will  ensure 
that  the  carriers  use  these  definitions. 

•  The  carriers  were  not  consistent  in 
how  they  chose  retail  oudets  within 
selected  cities. 


While  the  carriers  smveyed  both 
independent  and  chain  stores,  we  will 
instruct  the  carriers  to  be  more 
consistent  in  the  methodology  they  use 
to  make  these  selections. 

•  The  carriers  did  not  use  consistent 
methods  to  collect  and  anal3rze  the 
pricing  data  and  did  not  develop  written 
guidelines  for  data  collection  and 
analysis. 

The  carriers  did  use  written 
spreadsheets  to  contain  the  basic 
information  that  they  were  looking  for 
when  they  contacted  each  retail  store. 
The  method  that  was  used  was  a  simple 
example  of  price  shopping,  namely, 
pricing  data  were  collected  by 
contacting  retail  stores  to  find  out  how 
much  they  charge  for  a  certain  list  of 
items.  The  carriers  followed  general 
guidelines  that  were  provided  by  CMS. 
We  will  issue  more  detailed  guidelines 
to  the  carriers  to  ensure  that  a  more 
standardized  method  is  used  when 
obtaining  pricing  information  in  the 
future. 

Also,  based  on  these  GAO  criticisms 
of  the  carriers  price  survey,  the  carriers 
will  not  finalize  their  September  1998 
proposed  adjustments  since  the 
methodology  used  by  the  carriers'  for 
making  the  proposed  adjustments  does 
not  reflect  the  revised  regulatory  criteria 
recommended  by  GAO  for  making 
inherent  reasonableness  determinations. 
Likewise,  the  CMS  inherent 
reasonableness  proposals  that  were 
published  in  August  1999  will  not  be 
finalized  since  the  methodology  used 
for  making  the  proposed  adjustments 
also  do  not  reflect  the  revised  criteria 
recommended  by  GAO  and  adapted  in 
this  final  regulation. 

Recommendation:  CMS  and  the 
carriers  should  collect  and  analyze 
additional  information  to  more  precisely 
estimate  any  payment  reductions  for 
glucose  test  strips,  albuterol  sulfate,  and 
enteral  formulas,  as  well  as  for 
additional  payment  reductions  in 
subsequent  years  for  lancets,  eyeglass 
frames,  latex  Foley  catheters,  and 
catheter  insertion  trays  without  drainage 
bags. 

Response:  See  response  to  previous 
recommendation. 

Recommendation:  CMS  should 
monitor  indicators  that  could  signal 
potential  problems  with  patient  access 
to  the  product  groups  for  which  it  is 
reducing  maximum  pajrments  and  act 
quickly  to  rectify  any  problems  that 
arise. 

Response:  As  stated  in  our  comments 
on  the  draft  report,  we  will  monitor 
patient  access  to  items  for  which 
payment  amoimts  are  adjusted  using  the 
inherent  reasonableness  process  by 
periodically  checking  the  rate  at  which 


suppliers  are  accepting  assigmnent  for 
these  items  and  by  monitoring  any  ^ 
beneficiary  complaints  regarding  access. 

V.  Conunents  and  Responses 

A.  General 

The  January  7, 1998  interim  final  nde 
invited  comments.  The  specific 
comments  and  our  responses  to  these 
comments  follow: 

Comment:  Only  the  Congress  should 
be  permitted  to  revise  payment  rates. 

Response:  The  inherent 
reasonableness  authority  was  first 
expressly  granted  to  the  Secretary  by  the 
Congress  in  section  9304  of  COBRA  of 
1985.  The  inherent  reasonableness 
process  was  specifically  established  by 
the  Congress  for  the  Secretary  to  use  in 
adjusting  unreasonable  payment 
amounts.  In  section  4316  of  the  BBA, 
the  Congress  further  modified  the 
inherent  reasonableness  authority 
which  allows  the  Secretary  to  revise 
payment  rates.  Therefore,  the  Congress 
clearly  granted  the  Secretary  the 
authority  to  revise  payment  rates  using 
the  inherent  reasonableness  process. 

Comment:  The  statute  limits  inherent 
reasonableness  adjustments  to  particular 
items,  not  categories  of  items. 

Response:  The  regulations  have 
always  referred  to  inherent 
reasonableness  as  applying  to  categories 
of  services.  While  the  statute  makes 
reference  to  particular  items  or  services, 
we  do  not  believe  that  this  precludes 
our  applying  inherent  reasonableness  to 
categories  of  particular  items  or  services 
that  are  similar  in  function  and 
technology,  for  example,  durable 
medical  equipment  grouped  together 
under  the  same  code  in  the  Health  Care 
Common  Procedure  Coding  System 
(HCPCS).  It  would  be  impractical  to 
make  separate  inherent  reasonableness 
adjustments  for  each  unique  item  or 
service.  For  example,  it  would  not  be 
practical  to  make  inherent 
reasonableness  determinations  for  every 
different  manufacturer,  brand  name,  or 
model  of  a  specific  type  of  wheelchair 
described  by  a  particular  HCPCS  code. 
Moreover,  if  a  category  of  items  is  so 
similar  that  payment  is  made  based  on 
the  same  code  and  same  payment 
determination,  it  seems  to  us  completely 
logical  to  apply  the  same  limitation  to 
the  whole  cat^ory. 

Comment:  The  inherent 
reasonableness  provision  should  not  be 
applied  to  hospital  outpatient  services. 

Response:  The  statute  applies 
inherent  reasonableness  to  all  Part  B 
items  and  services  other  than 
physicians'  services  as  defined  and  paid 
for  under  section  1848  of  the  Act.  By 
statute,  hospital  outpatient  services. 
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therefore,  are  not  excluded  from  the 
inherent  reasonableness  process. 
However,  we  do  not  intend  to  apply  this 
rule  to  services  paid  under  a  prospective 
payment  system,  such  as  outpatient 
hospital  or  home  health  services. 

Comment:  The  inherent 
reasonableness  provision  should  not  be 
applied  to  drugs  administered  in 
physicians'  offices. 

Response:  The  statute  applies 
inherent  reasonableness  to  all  Part  B 
items  and  services  other  than 
physicians'  services  as  defined  and  paid 
for  under  section  1848  of  the  Act.  Drugs 
are  paid  under  section  1842(o)  of  the 
Act  and  not  section  1848  of  the  Act.  The 
inherent  reasonableness  authority  can 
and  should  be  used  in  cases  for  which 
the  standard  rules  for  determining 
payment  amounts  for  drugs  result  in 
grossly  deficient  or  excessive  payment 
amounts.  However,  we  do  not  intend  to 
apply  this  rule  to  services  paid  under  a 
prospective  payment  system,  such  as 
outpatient  hospital  or  home  health 
services.  Further,  no  item  or  service  will 
be  subjected  to  a  change  in  payment 
under  the  inherent  reasonable  authority 
until  it  is  published  by  either  CMS  in 
the  Federal  Register  or  its  carriers  in 
their  own  publication  and  consideration 
of  comments  received  in  response  to  the 
proposed  notice.  (CMS  notices  are 
published  in  the  Federal  Register.) 

Comment:  It  would  be  inappropriate 
for  CMS  to  change  laboratory  payments 
while  the  Institute  of  Medicine  is 
conducting  a  study  on  Fart  B  payments. 

Response:  Before  applying  inherent 
reasonableness  to  laboratory  services, 
we  will  consider  the  results  of  the  study 
conducted  by  the  Institute  of  Medicine. 
As  we  noted  above,  the  inherent 
reasonableness  authority  can  and 
should  be  used  in  cases  where  the 
standard  rules  for  determining  payment 
amounts  for  laboratory  services  result  in 
grossly  deficient  or  excessive  payment 
amounts.  Moreover,  no  item  or  service 
will  be  subjected  to  a  change  in 
payment  under  the  inherent 
reasonableness  authority  until  it  is 
published  by  either  CMS  in  the  Federal 
Register  or  its  carriers  in  their  own 
publication  and  consideration  of 
comments  received  in  response  to  the 
proposed  notice. 

Comment:  CMS  should  not  ignore 
grossly  deficient  situations.  CMS  should 
include  the  mechanisms  for  increasing 
deficient  payments. 

Response:  We  will  monitor  all 
complaints  from  beneficiaries, 
suppliers,  providers,  and  others 
regarding  patient  access  to  items  and 
services  for  which  payment  amounts 
may  be  adjusted  using  the  inherent 
reasonableness  process.  If  we  determine 


that  a  payment  amount  is  grossly 
deficient,  then  we  will  propose  that  the 
payment  amount  be  adjusted  using  the 
inherent  reasonableness  process. 

Comment:  CMS  should  increase 
payment  allowances  for  items  used  by 
ostomy  patients. 

Response:  The  inherent 
reasonableness  authority  was  suspended 
by  the  BBRA  (see  section  lH  of  this  final 
rule  for  a  discussion  of  the  BBRA). 
Before  that  statute,  we  were  reviewing 
the  payment  amounts  for  several  ostomy 
items  to  determine  if  inherent 
reasonableness  adjustments  were 
necessary.  We  intend  to  continue 
reviewing  payment  for  these  items  once 
the  inherent  reasonableness  authority  is 
restored. 

Comment:  If  CMS  or  a  carrier  decides 
to  reduce  excessive  payment  allowances 
by  more  than  1 5  percent  spread  out  over 
2  or  more  years,  it  should  repeat  the 
review  process  each  year;  otherwise, 
this  provision  contravenes 
congressional  intent. 

Response:  As  recommended  in  the 
GAO  report,  when  adjustments  of  more 
than  15  percent  are  spread  out  over 
multiple  years,  we  will  review  market 
prices  in  the  years  subsequent  to  the 
year  that  the  initial  15  percent  reduction 
is  effective.  The  purpose  of  this  review 
is  to  ensure  that  further  reductions 
continue  to  be  appropriate.  However, 
the  GAO  does  not  recommend  that  a 
new  proposed  notice  be  published  for 
each  year  in  which  reductions  are 
implemented  in  addition  to  the  initial 
15  percent  reduction,  and  we  agree  that 
it  is  not  necessary  to  publish  another 
notice. 

Comment:  Arbitrary  adjustments  to 
payment  rates  will  affect  patient  access, 
assignment  rates,  beneficiary  liability, 
and  quality  of  care. 

Response:  The  purpose  of  the 
inherent  reasonableness  process  is  to 
establish  realistic  and  equitable 
payment  amounts  when  it  is  determined 
that  the  current  payment  methods  result 
in  amounts  that  are  grossly  excessive  or 
grossly  deficient.  If  payment  amounts 
are  proposed  using  the  inherent ' 
reasonableness  process  that  are  not 
realistic  and  equitable,  then  the  public 
has  an  opportunity  to  address  this 
during  the  comment  period.  Information 
we  or  our  carriers  receive  during  the 
comment  period  or  at  any  other  time 
that  demonstrates  that  inherent 
reasonableness  adjustments  will  affect 
patient  access,  assignment  rates, 
beneficiary  liability,  or  quality  of  care 
would  result  in  our  appropriately 
adjusting  the  payment  amount. 

Whether  attempting  to  adjust 
payments  centrally  through  a  Federal 
Register  notice  or  through  the  Medicare 


carriers,  we  believe  that  payment 
adjustments  can  only  be  effective  if  they 
follow  a  defensible  process  for  doing  so 
and  are  based  on  accurate  information. 
As  described  in  §  405.502(g)(1)  through 
(g)(4)  of  this  regulation,  a  carrier 
proposing  to  establish  a  special  payment 
limit  for  a  category  of  items  or  services 
must  inform  the  affected  suppliers  and 
Medicaid  agencies  of  the  proposed 
payment  amounts  and  the  factors 
considered  in  proposing  the  particular 
limit.  As  part  of  its  analysis,  all  carriers 
must  also  consider  the  following 
elements: 

•  The  effects  on  the  Medicare 
progremi,  including  costs,  savings, 
assignment  rates,  beneficiary  liability, 
and  quality  of  care. 

•  What  entities  would  be  affected 
such  as  classes  of  providers  or  suppliers 
and  beneficiaries. 

•  How  significantly  would  these 
entities  be  affected. 

•  How  would  the  adjustment  affect 
beneficiary  access  to  items  or  services. 

The  intent  of  these  requirements  is  to 
assure  that  carriers  collect  sufficient 
information  on  market  prices  and 
potential  effects  on  suppliers  and 
beneficiaries  before  taldng  action. 

Comment:  Inherent  reasonableness 
adjustments  could  cause  other  payers  to 
subsidize  the  Medicare  program. 

Response:  The  goal  of  the  inherent 
reasonableness  process  is  to  establish 
payment  amounts  that  are  realistic  and 
equitable.  When  Medicare  has  realistic 
and  equitable  payment  amounts,  this 
should  not  result  in  other  payers 
subsidizing  the  Medicare  program,  or 
conversely.  Medicare  subsidizing  other 
payers. 

Comment:  CMS  needs  to  establish  an 
inherent  reasonableness  appeals 
procediu«. 

Response:  The  statute  does  not 
provide  for  an  appeals  process  in  the 
case  of  inherent  reasonableness 
adjustments  to  payment  amounts.  Thus, 
the  Congress  obviously  did  not  intend 
for  a  special  appeal  process  to  be 
available.  However,  issues  or  concerns 
identified  during  the  public  comment 
period  on  proposed  inherent 
reasonableness  adjustments  are  given 
full  consideration  and  a  final 
determination  is  published  before  the 
actual  adjustments  in  payment  are 
made.  The  comment  period,  therefore, 
provides  a  mechanism  for  commenters 
to  raise  issues  and  concerns  regarding 
inherent  reasonableness  adjustments 
before  they  are  put  in  place.  In  addition, 
after  an  adjustment  is  made,  we  will 
continue  to  monitor  issues  relating  to 
patient  access  and  take  corrective  action 
if  necessary. 
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B.  Factors  Used  in  Making  an  Inherent 
Reasonableness  Determination 

Comment:  CMS  should  consider  all 
the  factors  that  may  result  in  grossly 
deficient  or  excessive  payment  and  not 
limit  consideration  to  just  one  or  two  of 
the  factors. 

Response:  The  examples  listed  in 
§405.502(g){l)(vii)  are  just  examples, 
and  the  regulation  explicitly  states  that 
the  list  of  examples  is  not  all-inclusive. 
When  making  an  inherent 
reasonableness  determination,  we  can 
use  one  or  more  df  the  examples  listed 
in  the  regulation  or  an  example  that  is 
not  listed  in  the  regulation.  This 
approach  allows  us  to  adapt  the 
methodology  we  use  to  address  the 
various  specific  issues  that  may  pertain 
to  any  particular  case  regarding  the  use 
and  availability  of  data  as  well  as  other 
factors  relevant  to  making  an  inherent 
reasonableness  determination  in  that 
case. 

Comment:  The  regulation  should 
include  greater  specificity  and  guidance 
on  the  criteria  and  data  that  will  be  used 
to  make  payment  adjustments.  It  should 
define  grossly  deficient  or  excessive.  It 
should  also  define  "windfall  profit." 

Response:  Both  §405.502(g)(l)(vii) 
and  section  1842(b)(8)(C)  of  the  statute 
give  examples  of  factors  that  can  result 
in  payment  amounts  that  are  grossly 
excessive  or  grossly  deficient.  The  Act 
and  regulation  also  give  examples  of 
methods  that  can  be  used  in  order  to 
establish  reasonable  payment  amounts. 
It  is  not  necessary  or  practical  to  make 
these  lists  of  examples  all-inclusive. 
Moreover,  having  general  criteria  allows 
us  flexibility  in  adapting  inherent 
reasonableness  applications  to  the  wide 
array  of  items  and  services  encompassed 
within  Medicare  Part  B,  different 
marketing  conditions,  and  the 
availability  of  data.  We  define  the  terms 
"grossly  excessive"  and  "grossly 
deficient"  in  this  rule  in  section  IV 
dealing  with  the  GAO  report  and  its 
recommendations.  In  this  rule,  we 
removed  the  term  "windfall"  and  we 
replaced  it  with  the  term  "excessive" 
because  for  purposes  of  this  regulation 
they  both  have  the  same  meaning.  We 
define  the  term  excessive  in 
§405.502(g)(l)(ii). 

Comment:  The  factors  to  be 
considered  should  be  rephrased  to 
ensure  that  they  apply  to  deficient 
payment  allowances  as  well  as 
excessive  payment  allowances. 

Response:  The  factors  in 
§405.502(g)(l)(vii)  apply  to  both 
excessive  and  deficient  payment 
amounts. 

Comment:  CMS  should  specify  that 
national  inherent  reasonableness 


determinations  are  made  by  CMS,  and 
carrier  determinations  are  made  by 
carriers/intermediaries  or  groups  of 
carriers/intermediaries  without  regard 
to  whether  the  determination  applies  in 
every  carrier  area  or  to  a  particular 
geographic  area. 

Response:  We  agree  with  this 
comment,  and  we  are  revising 
§  405.502(g)(3)  of  the  regulation  to 
provide  further  clarification  on  the 
terms  we  use  to  distinguish  between 
inherent  reasonableness  conducted  by 
CMS  and  inherent  reasonableness 
conducted  by  the  carriers. 

Comment:  CMS  should  use  caution 
when  comparing  Medicare  payment 
amoimts  to  other  purchasers'  payment 
amounts.  Some  suppliers  may  take  a 
loss  on  a  small  portion  of  business. 

Response:  We  recognize  that  some 
suppliers'  charges  may  reflect  marketing 
strategies  and  business  practices 
independent  of  Medicare.  For  example, 
some  businesses  may  sell  an  item  for 
less  than  cost  in  order  to  increase 
customer  traffic.  Also,  some  suppliers 
may  charge  excessive  amounts  for 
products  in  order  to  subsidize  other 
products.  However,  the  piupose  of 
inherent  reasonableness  is  not  to 
accommodate  marketing  strategies,  but 
to  ensure  that  the  Medicare  payment 
amounts  for  items  or  categories  of  items 
are  realistic  and  equitable.  In  addition, 
in  identifying  prices,  we  check  a  variety 
of  suppliers  and  types  of  suppliers.  This 
levels  out  the  effect  of  these  marketing 
strategies. 

Comment:  In  comparing  Medicare's 
allowances  with  other  purcha-^ers' 
allowances,  CMS  should  take  into 
account  voliune  commitments  to 
suppliers  by  other  purchasers.  It  would 
be  inappropriate  to  compare  laboratory 
prices  charged  to  physicians  and  other 
large  purchasers  to  prices  charged  to 
Medicare  because  physicians  and  other 
purchasers  can  guarantee  the  laboratory 
a  certain  volume  of  patients  and  need 
only  bill  once  per  month.  Billing 
Medicare  for  each  patient  is  more 
expensive. 

Response:  While  the  statute  generally 
does  not  giveXIMS  the  authority  to 
negotiate  volume  discoimts  with 
suppliers,  it  also  does  not  permit  CMS 
to  subsidize  the  discounts  that  suppliers 
grant  to  other  piut:hasers.  CMS's  charge 
is  to  calculate  a  fair  and  equitable 
payment  amount,  not  to  underwrite 
suppliers'  profitability.  Medicare  is  the 
largest  volume  purchaser  for  many 
items  and  services.  As  a  payer,  Medicare 
expenditiues  represent  17.6  percent  of 
total  national  health  expenditines  by  all 
payers.  Expenditures  for  Part  B, 
excluding  physician  services,  are 
approximately  $60  billion  per  year. 


Although  Medicare  does  not  give 
specific  volume  guarantees  to  suppliers 
and  does  not  ask  for  volume  discounts, 
there  is  a  predictable  volume  of 
Medicare  business,  and  suppliers  have 
the  opportunity  to  profit  from  this.  To 
suggest  that  Medicare's  payments  be 
higher  than  other  piuchasers'  payments 
in  light  of  the  large  Medicare  volume  is 
unwarranted.  Logically,  it  does  nOt 
follow  that  a  large  purchaser  such  as 
Medicare  should  be  expected  to  pay 
more  than  other  smaller  purchasers. 

Comment:  CMS  shoula  not  use  the 
Veterans  Administration's  (VA)  prices 
for  comparison  as  the  VA  program  is 
vastly  different  than  Medicare. 

Response:  Section  1842(b)(8)  of  the 
Act  provides  that  comparing  Medicare 
payments  with  payments  made  by  other 
purchasers  is  an  appropriate  way  to 
determine  whether  or  not  Medicare 
payment  amounts  are  reasonable.  The 
VA  is  a  major  purchaser  of  medical 
supplies  and  devices.  The  VA  payment 
amounts  in  some  cases,  such  as  for 
oxygen  equipment,  are  retail  prices  and 
can  be  compared  with  Medicare's 
payment  amount  without  adding  a 
mark-up  factor.  In  other  cases,  the  VA  ' 
purchases  items  directly  from 
manufacturers  and  supplies  them  to  the 
VA  patients.  In  addition,  the  VA  may 
directly  provide  certain  services  that 
would  otherwise  be  provided  by 
suppliers  under  the  Medicare  program. 
Therefore,  in  many  cases,  the  VA 
payments  represent  wholesale  prices, 
and,  thus,  we  have  imputed  a  markup 
before  comparing  these  amounts  to 
Medicare  payment  amounts.  Using 
wholesale  prices  with  a  markup  has 
long  been  recognized  in  regulations  at 
§  405.502(g)(2)  as  an  appropriate 
method  for  determining  reasonable 
payment  amounts  under  the  inherent 
reasonableness  authority.  When  we 
publish  a  proposed  inherent 
reasonableness  notice,  we  will  explain 
the  criteria  we  used  to  establish  an 
appropriate  markup. 

Comment:  In  determining  if  the 
marketplace  is  not  competitive,  CMS 
should  consider  if  the  lack  of 
competition  is  a  result  of  Medicare's 
deficient  payment  allowances. 

Response:  The  examples  in 
§405.502(g)(l)(vii)  are  situations  for 
which  adjustments  in  payment  may  be 
required,  such  as  the  one  referred  to  in 
this  conunent,  may  or  may  not  result  in 
excessive  or  deficient  payment  amounts. 
That  is,  the  number  of  suppliers  for  a 
particular  item  does  not  in  itself 
indicate  whether  or  not  our  payment 
amoimt  is  excessive  or  deficient.  While 
the  number  of  suppliers  may  in  certain 
cases  be  relevant  and  be  considered,  it 
would  have  to  be  considered  along  with 
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other  factors  to  determine  if  an  inherent 
reasonableness  adjustment  is  warranted. 
We  believe  the  language  used  in  the 
regulation  is  consistent  with  this 
interpretation. 

Comment:  In  determining  if  the 
payment  allowance  in  a  locality  is 
different  than  the  amount  paid  in  other 
localities,  CMS  should  consider 
differences  in  costs  in  the  other 
localities. 

Response:  For  purposes  of  inherent 
reasonableness,  it  is  not  always 
necessary  to  consider  local  variations  in 
payment  amounts  which  is  consistent 
with  the  Congress  limiting  the  degree  of 
local  variation  by  eliminating  the 
reasonable  charge  payment 
methodology  for  most  items  and 
services.  In  the  past,  the  reasonable 
charge  methodology  in  some  instances 
resulted  in  variations  among  areas  as 
high  as  300  percent.  In  place  of  the 
reasonable  charge  payment 
methodology,  the  Congress  has 
established  fee  schedule  payment 
methodologies  with  national  payment 
limits  or  caps  for  most  items  and 
services  previously  paid  on  a  reasonable 
charge  basis.  In  the  case  of  durable 
medical  equipment  (DME)  and 
prosthetics  and  orthotics,  the  Congress 
established  a  fee  schedule  methodology 
with  national  floors  and  ceilings  that 
allow  maximum  variations  only  up  to 
15  percent  for  DME  and  30  percent  for 
prosthetics  and  orthotics.  (According  to 
regulations  at  §§442.220  and  442.228. 
for  DME.  the  ceiling  is  equal  to  the 
weighted  average  of  local  payment 
amounts;  the  floor  is  equal  to  85  percent 
of  the  weighted  average.  For  prosthetics 
and  orthotics,  the  ceiling  is  equal  to  120 
percent  of  the  national  average  purchase 
price;  the  floor  is  equal  to  90  percent  of 
the  national  average.)  Also,  we  note  that 
for  some  items  covered  by  Medicare, 
items  are  available  for  an  established 
price  on  a  national  basis  through 
catalogues  or  the  internet.  For  this 
reason,  the  regulatory  provision 
pertaining  to  local  variations  in  costs 
will  probably  have  limited  applicability. 
However,  when  it  is  used,  we  will  take 
into  account  the  relative  costs  of 
furnishing  a  category  of  items  or 
services  in  different  locations  as 
described  in  the  regulation. 

Comment:  In  determining  whether  the 
payment  allowances  are  grossly  in 
excess  of  acquisition  or  production 
costs.  CMS  should  consider  other  types 
of  relevant  costs,  for  example,  rent.  CMS 
should  consider  all  direct  and  indirect 
costs,  including  any  service  component, 
in  making  em  inherent  reasonableness 
determination. 

Response:  In  some  instances,  it  may 
be  appropriate  to  use  cost  rather  than 


retail  or  wholesale  prices  in  determining 
whether  a  payment  amount  is  grossly 
excessive  or  deffcient.  In  those  instances 
in  which  we  use  cost  data,  we  will 
consider  both  direct  and  indirect  costs 
of  the  supplier  as  well  as  any  service 
component. 

Comment:  In  determining  if  increases 
in  payment  amounts  caxmot  be 
explained  by  inflation  or  technology, 
CMS  should  also  examine  other  factors 
such  as  malpractice  or  product  liability 
risks. 

Response:  If  we  determine  that 
increases  in  payment  amounts  cannot  be 
explained  by  inflation  or  technology  but 
can  be  explained  by  other  factors,  we 
will  consider  these  other  factors  when 
making  an  inherent  reasonableness 
determination. 

Comment:  By  removing  the  example 
relating  to  increases  in  payment 
amounts  that  cannot  be  explained  by 
inflation  or  technology,  in  the  interim 
flnal  rule  with  comment,  CMS  would 
never  again  consider  making  an 
inherent  reasonableness  adjustment 
based  on  new  technology. 

Response:  As  indicated  previously, 
the  factors  listed  in  §405.502(g)(l)(vii) 
are  merely  examples.  There  is  no 
requirement  that  any  specific  example 
must  be  used  or  that  only  the  specific 
examples  listed  in  the  regulation  can  be 
used.  However,  because  this  is  a  good 
example,  we  are  putting  it  back  into  the 
regulation. 

Comment:  CMS  should  consider 
improvements  in  technology  in  making 
an  inherent  reasonableness 
determination. 

Response:  As  indicated  in 
§405.502(g)(l)(vii)(C)  of  this  final  rule, 
improvements  in  technology  are  listed 
as  a  factor  that  we  may  consider  when 
making  inherent  reasonableness 
determinations. 

Comment:  CMS's  gap-filling 
methodology  does  not  result  in  adequate 
payment  levels  for  medical  equipment 
and  supplies,  especially  for  new 
technology. 

Response:  Section  1834  of  the  Act 
stipulates  that  the  fee  schedule  payment 
amounts  for  DME  and  prosthetics  and 
orthotics  be  calculated  based  on  the 
average  reasonable  charge  for  the  item 
firom  a  base  period,  for  example,  1986 
and  1987.  These  base  fee  schedule 
amounts  are  updated  on  an  annual  basis 
by  a  factor  legislated  by  the  Congress. 
When  the  reasonable  charge  data  from 
the  base  period  do  not  exist,  for 
example,  when  an  item  was  not  on  the 
maii^et  at  that  time,  the  Medicare 
carriers  establish  the  base  fee  schedule 
amounts  using  a  "gap-filling" 
methodology.  This  methodology  is  used 
to  approximate  historic  reasonaJiIe 


charges,  from  the  base  period.  For 
example.  Medicare  carriers  may  use  fee 
schedule  amounts  for  comparable  items 
or  supplier  price  lists  with  prices  for 
comparable  items. 

Wnen  base  year  data  are  not  available 
and  more  ciurent  prices  are  used,  the 
carriers  decrease  the  more  current  prices 
by  a  "deflation"  factor  in  order  to 
approximate  the  base  year  price  for  gap- 
filling  purposes.  The  deflation  factors 
are  based  on  the  percentage  change  in 
the  consumer  price  index  for  all  luban 
consumers  (CPI-U)  from  the  mid-pmnt 
of  the  fee  schedule  base  period  to  the 
mid-point  of  the  year  that  the  price  is  in 
effect.  The  gap-filling  process  is  only 
used  when  the  base  year  data  required 
by  the  statute  for  use  in  calculating  the 
fee  schedules  do  not  exist.  We  believe 
that  this  methodology  does  result  in 
adequate  payment  amounts  by  taking 
into  account  comparable  prices,  retail 
prices,  and  inflationary  factors. 
However,  we  can  adjust  gap-filled  fee 
schedule  amounts  that  we  determine  are 
grossly  excessive  or  grossly  deficient 
using  the  inherent  reasonableness 
process. 

Comment:  For  laboratory  services, 
competitive  pricing  or  changing 
technology  are  not  relevant  to  pricing 
under  inherent  reasonableness  since 
laboratory  services  are  paid  on  a  fee 
schedule  basis. 

Response:  Fee  schedules  as  payment 
methodologies  do  not  preclude  the  use 
of  inherent  reasonableness.  The 
inherent  reasonableness  process  is  the 
process  that  the  Congress  has 
established  to  address  fee  schedule 
amounts  or  other  payment  amounts  that 
are  not  reasonable  for  various  reasons. 
As  indicated  by  previous  GAO  and  the 
Office  of  Inspector  General  (OIG) 
reports,  fee  schedule  payment  amoimts 
may  not  always  be  realistic  and 
equitable.  Inherent  reasonableness,  as 
authorized  by  the  statute,  allows  us  to 
look  at  other  factors  such  as  competitive 
pricing  and  changes  in  technology  in 
order  to  determine  whether  the  fee 
schedule  amounts  are  excessive  or 
deficient. 

Comment:  The  methodology  for 
making  inherent  reasonableness 
determinations  should  include  valid 
statistical  techniques. 

Response:  As  mentioned  previously, 
section  223(b)  of  the  BBRA  requires    ■ 
that,  in  publishing  this  regulation,  the 
Secretary  will  take  appropriate  steps  to 
ensure  the  use  of  valid  and  reliable  data 
when  exercising  inherent 
reasonableness  authority.  We  have 
added  a  provision  in  §  405.502(g)(4)  of 
the  final  regulation  that  defines  the 
steps  we  will  take  to  ensure  the  use  of 
valid  and  reliable  data.  See  our  response 
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regarding  this  topic  in  section  III  of  this 
regxilation. 

Comment:  CMS  does  not  have  the 
authority  under  inherent  reasonableness 
to  require  that  it  receive  the  "best 
price." 

Response:  The  commenter  is  referring 
to  a  methodology  that  we  may  use  in 
determining  whether  payment  amoimts 
are  grossly  excessive  or  grossly 
deficient.  As  described  in 
§405.502(g}(l)(vii}(D),  one  methodology 
that  may  be  used  to  make  an  inherent 
reasonableness  determination  is 
whether  the  payment  amount  for  an 
item  or  service  is  substantially  higher  or 
lower  than  the  payments  made  for  the 
item  or  service  by  other  purchasers  in 
the  same  locality.  If  we  identify  a  price 
and  there  are  indications  that  the  item 
or  service  is  readily  available  at  that 
price,  then,  we  believe,  this  price  would 
be  a  realistic  and  equitable  payment 
amoimt.  As  the  GAO  observed  in  its 
report  on  inherent  reasonableness, 
"retail  prices  represent  the  prices 
generally  available  to  individual 
beneficiaries,  include  a  share  of  the 
costs  of  maintaining  retail  space  as  well 
as  other  services,  and  are  generally 
higher  than  what  a  prudent  large- 
volimie  purchaser  would  pay." 
Therefore,  using  the  best  retail  price 
available  on  the  open  market  for  an  item 
or  service  would  be  appropriate  as  long 
as  beneficiary  access  to  the  item  or 
service  is  not  significantly  affected. 

Comment:  CMS  needs  to  find  a 
"pattern"  of  excessive  charges  before  it 
can  use  its  inherent  reasonableness 
authority. 

Response:  We  disagree  with  this 
comment.  We  do  not  believe  that 
identifying  patterns  of  excessive  charges 
is  necessary  to  determine  that  Medicare 
is  paying  a  grossly  excessive  or  deficient 
payment  amount.  For  example,  even 
though  multiple  payers  may  be  paying 
an  excessive  amount  for  an  item  or 
service,  a  single  payer  may  be  paying 
significantly  less  than  the  other  payers. 
This  may  be  the  result  of  the  single 
payer  using  a  more  iimovative  payment 
methodology,  such  as  competitive 
bidding  or  negotiated  rate  setting.  We  do 
not  believe  we  should  be  precluded 
from  comparing,  in  this  case.  Medicare's 
excessive  payment  amount  with  another 
entity's  significantly  lower  amount  that 
was  a  result  of  a  more  irmovative 
payment  methodology. 

C.  Factors  Used  in  Establishing  a 
Special  Payment  Amount 

Comment:  A  payment  amount  should 
not  be  established  based  on  bulk 
piut:hasing. 

Response:  In  an  open  market  system, 
bulk  purchasing  ordinarily  results  in  a 


discounted  price.  Medicare  pays  for 
items  on  an  individual  claim-by-claim 
basis  and  does  not  enter  into  contracts 
to  purchase  a  predetermined  number  of 
items.  Nevertheless,  a  large  volume  of 
claims  is  paid  by  Medicare  and  the  total 
Medicare  dollars  that  are  paid  out  far 
Part  B  items  and  services  (other  than 
physician  services)  (approximately  $60 
billion  dollars  in  fiscal  year  2001)  are 
significant.  Because  Medicare  may 
account  for  a  significant  part  of  the 
market,  we  believe  that  Medicare  should 
not  be  precluded  from  taking  into 
consideration  discounts  available  to 
other  payers  when  determining  what 
constitutes  a  reasonable  payment 
amount  for  an  item  or  service. 

Comment:  A  payment  amount  should 
permit  the  small  supplier  to  continue  to 
have  reasonable  revenues  and  profit 
margins.  For  example,  mail  order 
catalogs  should  not  be  used  for 
establishing  a  payment  amount  because 
small  dealers  are  unable  to  take 
advantage  of  discounted  pricing. 

Response:  The  purpose  of  inherent 
reasonableness  is  to  replace  grossly 
excessive  and  grossly  deficient  payment 
amoimts  with  realistic  and  equitable 
payment  amoimts.  We  recognize  that 
small  suppliers  may  be  necessary  to 
provide  service  to  beneficiaries  and  to 
ensure  appropriate  access  to  items  and 
services.  However,  there  are  instances  in 
which  catalog  prices  are  useful  in 
determining  whether  adjustments  in 
payments  are  warranted.  For  example, 
in  1995,  catalog  prices  were  used  to 
reduce  the  Medicare  payment  amounts 
for  home  blood  glucose  monitors  and, 
since  then,  we  have  not  received  any 
complaints  that  beneficiaries  are  having 
trouble  obtaining  home  blood  glucose 
monitors.  Other  items,  such  as  blood 
glucose  test  strips,  are  ordinarily 
purchased  by  Medicare  beneficiaries 
through  catalogs. 

Comment:  A  payment  amount  should 
reflect  the  "added"  costs  of  doing 
business  with  Medicare. 

Response:  In  considering  retail  prices, 
we  recognize  that  businesses,  in  setting 
these  prices,  take  into  account  the  costs 
of  providing  their  customers  with 
appropriate  services.  For  example,  retail 
stores  take  into  account  the  costs  of 
processing  VISA  and  MasterCard 
claims,  including  the  user  fees  that 
suppliers  must  pay  to  accept  credit 
cards  and  the  costs  of  submitting  bills 
to  credit  card  companies.  Businesses 
generally  do  not  charge  VISA  and 
MasterCard  customers  more  than  other 
customers.  Also,  it  should  be  noted  that 
there  are  distinct  costs  to  service  cash 
customers,  such  as  necessary  security 
systems  and  the  deposit  of  funds  in 
banks.  Ordinarily,  purchasers,  whether 


they  use  coupons,  obtain  an  American 
Association  of  Retired  Persons  (AARP) 
discount,  use  a  credit  card,  write  a 
check,  or  use  private  or  public 
insurance,  do  not  expect  to  pay  more 
than  the  retail  price;  nor  does  a 
customer  needing  help  in  selecting  a 
particular  item  expect  to  pay  more  than 
the  retail  price.  Thus,  retail  prices  take 
into  account  these  costs  of  doing 
business.  However,  if  we  do  not 
consider  retail  prices,  but  instead  use 
wholesale  prices  as  a  basis  for 
calculating  inherent  reasonableness,  we 
will  include  a  markup  to  make  these 
prices  comparable  to  retail  prices. 

Comment:  CMS  should  establish 
single  national  payment  amounts  and 
should  not  recognize  any  geographic 
variation. 

Response:  There  are  instances  in 
which  it  is  appropriate  to  establish  a 
single  national  payment  amount  (for 
example,  home  blood  glucose  monitors). 
There  may  be  other  items  that  are 
available  at  the  same  price  on  a  national 
basis.  However,  in  other  instances, 
when  there  is  a  significant  labor  or  ^ 
service  component,  it  may  not  be 
appropriate  to  establish  a  single  national 
payment  amount  for  an  item  or  service. 
The  Congress  seemed  to  recognize,  to  a 
limited  extent,  the  need  for  variation  in 
payment  amounts  for  some  items  and 
services.  For  example,  the  Congress 
mandated  both  upper  and  lower  limits^ 
for  the  fee  schedule  amounts  for  DME, 
with  a  range  in  payment  of  15  percent. 

Comment:  Reductions  should  not 
exceed  7  percent  in  1  year  and  should 
be  limited  to  a  total  of  20  percent  over 
3  years. 

Response:  The  statute  provides  us  the 
authority  to  adjust  payments  by  as  much 
as  necessary  in  order  to  correct  a  grossly 
excessive  or  grossly  deficient  pajrment 
amoimt.  It  would  be  inappropriate  for 
Medicare  to  spend  excessive  amounts 
for  items  and  services,  once  it  had 
determined  that  the  payment  amount 
was  grossly  excessive  or  deficient. 

D.  Carrier  Procedures 

Comment:  Inherent  reasonableness 
decisions  should  not  be  made  by 
carriers  but  should  be  made  through  the 
formal  rulemaking  process  or  at  least 
published  in  the  Federal  Register. 
Carriers  should  not  be  permitted  to 
reprice  items  without  national  policy  or 
greater  CMS  scrutiny.  The  carriers  are 
making  de  focto  national  policy  imder 
this  rule. 

Response:  Before  the  BBA,  CMS 
requested  an  amendment  to  the  inherent 
reasonableness  statutory  requirements 
to  allow  carriers  to  make  inherent 
reasonableness  adjustments  so  that  we 
could  respond  timely  to  frequent  price 
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changes  in  the  marketplace.  We  had 
specifically  asked  the  Congress  to  drop 
the  requirement  that  all  inherent 
reasonableness  determinations  had  to  be 
made  through  publishing  in  the  Federal 
Register  so  that  carriers  could  make 
their  own  inherent  reasonableness 
determinations  without  pursuing  the 
ciunbersome  and  lengthy  Federal 
Register  process.  The  BBA  gives  us  that 
latitude. 

As  authorized  by  section  1842(a)  of 
the  Act,  carriers,  imder  our  direction, 
have  historically  been  used  to  make 
determinations  regarding  payment 
amounts,  coverage  determinations,  in 
the  absence  of  a  national  coverage 
determination,  and  utilization 
safeguards.  Also,  section  1842(b)  of  the 
Act  specifies  that  inherent 
reasonableness  adjustments  of  more 
than  15  percent  a  year  must  be 
published  in  the  Federal  Register.  This 
clearly  demonstrates  that  it  was  the 
intent  of  the  Congress  that  adjustments 
of  15  percent  or  less  in  a  given  year  can 
be  made  without  publishing  in  the 
Federal  Register.  The  regulations 
specifically  provide  for  inherent 
reasonableness  adjustments  to  be  made 
by  the  Secretary  or  our  carriers  and 
includes  specific  instructions  for  carrier 
use  of  inherent  reasonableness. 
Specifically,  carriers  are  able  to  make 
inherent  reasonableness  determinations 
efficiently  and  respond  quickly  to  price 
changes  in  the  market  place.  Before  the 
BBA,  we  completed  only  one  inherent 
reasonableness  adjustment  because  of 
the  cumbersome  statutory  requirements. 
Because  of  the  cumbersome  inherent 
reasonableness  process,  we  were  not 
able  to  use  inherent  reasonableness  to 
address  the  numerous  OIG,  GAO,  and 
newspaper  reports  that  Medicare's 
payments  were  excessive.  The  effect  of 
the  BBA  was  to  facilitate  the 
implementation  of  inherent 
reasonableness  determinations  by 
allowing  carriers  to  make  payment 
adjustments.  The  GAO  concurs  that  the 
use  of  carriers  to  make  inherent 
reasonableness  adjustments  is 
appropriate.  The  GAO  states  in  its 
report  on  inherent  reasonableness  that: 

CMS  acted  within  its  authority  in 
delegating  the  revised  inherent 
reasonableness  process  to  the  carriers.  The 
BBA  was  important  in  removing  the  barriers 
that  prevented  the  carriers  from  conducting 
inherent  reasonableness  reviews.  •   *   * 
Moreover,  delegation  is  proper  because 
pricing  Medicare  goods  and  services  is 
already  a  responsibility  of  the  carriers  and 
the  statute  does  not  specifically  preclude 
delegation  of  this  authority  to  the  carriers. 

Comment:  CMS  needs  to  ensure 
against  arbitrary  and  capricious 
decisions  and  carrier  abuse  of  inherent 


reasonableness  authority.  Carriers 
should  seek  CMS's  review  and  approval 
of  all  inherent  reasonableness 
adjustments. 

Response:  The  regulation  requires  that 
no  payment  adjustments  may  take  place 
without  informing  suppliers  of  the 
proposed  payment  amounts,  the  factors 
considered  in  proposing  the  limit,  and 
soliciting  comments  from  suppliers. 
After  considering  the  comments 
received,  the  regulation  also  requires  the 
carriers  to  inform  CMS  of  any  inherent 
reasonableness  limitations  it  plans  to 
establish.  No  limitations  can  take  affect 
until  we  have  informed  the  carriers  that 
we  have  received  the  carrier's 
notification.  This  allows  us  the 
opportunity  to  review  the  carrier's 
determination  and  ensure  that  arbitrary 
and  capricious  limitations  are  not 
implemented.  In  cases  where  one  or 
more  of  our  carriers  undertake  an 
adjustment  using  this  inherent 
reasonableness  authority  that  either  has 
an  impact  of  $100  million  or  more  in 
any  one  year,  or  has  a  significant  effect 
on  a  substantial  number  of  small 
entities,  the  carrier  or  carriers  will 
notify  providers  of  the  planned 
adjustment  and  the  analysis  on  which  it 
is  based.  In  this  way,  affected  parties 
would  be  able  to  comment  on  the 
planned  adjustment. 

Comment:  Carriers  may  abuse  their 
inherent  reasonableness  authority  by 
reducing  payment  allowances  by  more 
than  15  percent  over  more  than  a  1-year 
period  without  the  procedural 
protection  of  rulemaking,  that  is, 
compliance  with  the  Administrative 
Procedure  Act  (APA). 

Response:  The  statute  allows  the 
carriers  to  make  inherent  reasonableness 
adjustments  of  more  than  15  percent 
over  2  or  more  years  as  long  as  the 
adjustments  do  not  exceed  15  percent  in 
a  single  year.  This  was  confirmed  in  the 
GAO  report  on  inherent  reasonableness. 
In  addition,  before  implementing 
inherent  reasonableness  limits,  the 
carriers  are  required  by  the  regulation  to 
inform  affected  suppliers  of  the  factors 
it  used  in  establishing  the  limit  and  to 
provide  the  opportunity  for  suppliers  to 
comment. 

Comment:  Allowing  carriers  to  make 
independent  payment  decisions  will 
result  in  payment  disparities  between 
carriers. 

Response:  Inherent  reasonableness  is 
the  authority  for  establishing  realistic 
and  equitable  payment  amounts.  In 
some  cases,  applying  inherent 
reasonableness  may  result  in  payment 
amounts  that  vary  by  geographic  area.  In 
other  cases,  it  may  be  justifiable  to 
eliminate  payment  disparities  by 
establishing  a  single  national  payment 


amount.  In  certain  situations,  the 
Congress  has  recognized  the  need  for 
variation  in  payment  amounts. 

Comment:  Carriers  should  only  be 
permitted  to  make  inherent 
reasonableness  adjustments  once  every 
5  years  or  be  limited  in  the  number  of 
items  subject  to  inherent 
reasonableness. 

Response:  The  statute  does  not  limit 
the  number  of  times  that  this  authority 
may  be  used,  nor  does  it  limit  the 
number  of  items  that  can  be  reviewed 
using  this  authority.  In  some  cases,  it 
may  be  necessary  to  make  more  frequent 
adjustments  than  every  5  years  to  take 
into  account  changes  in  technology  or 
economics. 

Comment:  Section  4554  of  the  BBA 
requires  that  any  advisory  committee 
established  by  a  carrier  for  coverage  and 
administrative  policies  under  Part  B 
will  include  an  individual  to  represent 
the  independent  clinical  laboratories. 

Response:  Section  4554  of  the  BBA, 
by  its  own  terms,  provides  only  for 
laboratory  representatives  to  be  on 
carrier  advisory  committees  for  coverage 
and  administrative  policies.  This 
section  does  not  implicate  Medicare 
payment  policies,  nor  is  there  any 
implication  that  an  advisory  committee 
would  be  part  of  an  inherent 
reasonableness  review  of  payment  levels 
by  the  carrier. 

Comment:  This  rule  should  apply  to 
intermediaries  as  well  as  carriers. 

Response:  The  inherent 
reasonableness  authority  applies  to  all 
Part  B  items  and  services  except 
physician  services.  Therefore,  this  rule 
applies  to  both  carriers  and 
intermediaries  who  process  Medicare 
Part  B  claims.  However,  we  do  not 
intend  to  apply  this  rule  to  services  paid 
under  a  prospective  payment  system, 
such  as  outpatient  hospital  or  home 
health  services. 

Comment:  A  process  should  be  put 
into  place  to  allow  suppliers  to  formally 
petition  carriers  for  inherent 
reasonableness  reviews.  The  petitions 
would  be  required  to  meet  specific 
standards  to  be  considered  for  inherent 
reasonableness. 

Response:  Anyone  has  the 
opportunity  to  submit  a  request  to  CMS 
or  a  Medicare  carrier  for  an  inherent 
reasonableness  adjustment.  The 
regulations  provide  guidance  on  the 
criteria  that  will  be  used  in  determining 
whether  an  adjustment  in  the  Medicare 
payment  amount(s)  is  warranted.  We  do 
not  believe  that  there  would  be  an 
added  benefit  to  creating  a  formal 
process;  we  believe  that  it  is  best  to  keep 
the  process  flexible  so  that  we  and  the 
carriers  can  respond  to  the  various 
situations  that  could  arise.  For  example, 
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the  type  and  quantity  of  data  needed  in 
order  to  conduct  an  inherent 
reasonableness  review  cannot  be 
determined  ahead  of  time  and  may  vary 
significantly  depending  on  the  item  or 
service  at  issue. 

Comment:  Will  carriers  take  into 
account  suppliers'  administrative  and 
service  costs  in  making  inherent 
reasonableness  determinations? 

Response:  In  those  cases  for  which 
actual  cost  data  are  used  as  a  basis  for 
an  inherent  reasonableness 
determination,  administrative  and 
service  costs  would  be  taken  into 
accoimt.  Conversely,  when  we  or  a 
carrier  use  retail  prices  or  data  on 
payments  made  by  other  payers  as  a 
basis  for  an  inherent  reasonableness 
determination,  administrative  and 
'service  costs  are  typically  included  as 
part  of  the  retail  prices  or  third  party 
payer  amounts. 

Comment:  Who  at  the  DMERC  has 
inherent  reasonableness  authority? 
I     Response:  Each  carrier  determines 
!  which  of  its  staff  or  components  are  best 
qualified  tq  conduct  inherent 
reasonableness  reviews,  as  they  do  in 
the  case  of  other  pricing  issues. 

Comment:  Carriers  should  be  required 
to  provide  affected  parties  with  the  data 
and  all  relevant  information  they  use  to 
make  inherent  reasonableness 
determinations. 

Response:  The  carriers  will  publish 
the  data  and  all  relevant  information 
they  use  to  make  inherent 
reasonableness  determinations  in  the 
proposed  notice  to  suppliers.  Any 
additional  background  data  used  by  the 
carriers  in  making  inherent 
reasonableness  determinations  that  are 
not  published  in  the  proposed  notice 
will  be  made  available. 


I     Comment:  Carriers  need  more 
■  guidance  to  ensure  that  they  contact  all 
relevant  parties  when  publishing  an 
inherent  reasonableness  adjustment. 

Response:  Carriers  will  be  required  to 
notify  all  suppliers  and/or  organizations 
representing  suppliers  of  any  proposed 
inherent  reasonableness  adjustments. 
Therefore,  those  parties  that  are  directly 
affected  by  the  changes  in  payment  will 
be  notified  of  the  proposed  adjustments 
and  may  respond  to  these  proposed 
changes  before  they  take  effect  [see 
§405.502(g){3)(ii)). 

Comment:  Carriers  should  provide  a 
written  response  to  comments  on 
inherent  reasonableness  adjustments, 
i     Response:  In  the  final  notice  of 
inherent  reasonableness  that  is  sent  to 
suppliers  and/or  organizations 
representing  suppliers,  the  carriers  will 
be  required  to  provide  written  responses 
to  the  comments  they  received  on  the 


proposed  notice  of  inherent 
reasonableness. 

Comment:  The  sequence  of  steps  a 
carrier  will  follow  in  making  an 
inherent  reasonableness  determination 
should  be  made  clearer. 

Response:  We  concur  with  this 
comment.  We  have  revised 
§  405.502(g)(3)(ii)  to  clarify  the 
procediues  a  carrier  must  follow. 

Comment:  Interested  parties  should 
have  the  ability  to  comment  on 
decisions  when  the  adjustment  is  less 
than  15  percent. 

Response:  All  proposed  inherent 
reasonableness  adjustments  will  be 
published  and  a  comment  period  will  be 
provided  for  all  adjustments  regardless 
of  the  percentage  change  in  payment; 
some  will  be  published  on  a  carrier- 
wide  basis,  while  those  made  by  CMS 
will  be  published  in  the  Fedend 
Register. 

E.  Impact 

Comment:  In  compliance  with  the 
APA,  the  inherent  reasonableness  rule 
should  be  withdrawn  and  published  as 
a  notice  of  proposed  rulemaking  with  a 
public  comment  period.  This  would 
give  the  industry  the  opportunity  to 
comment  before  implementation. 
Suppliers  no  longer  have  the  procedural 
safeguards  that  have  been  in  place  since 
1986.  "Good  cause"  does  not  exist  to 
waive  the  proposed  rulemaking  process. 

Response:  Section  223  of  the  BBRA 
prohibits  us  from  using  the  inherent 
reasonableness  authority  until  we 
respond  to  the  GAO  report  and  publish 
a  notice  of  final  ndemaking  that 
responds  to  comments  received  on  the^ 
January  7, 1998,  interim-final  regtilation 
on  inherent  reasonableness.  We  are 
meeting  the  mandate  of  section  223  of 
the  BBRA  by  publishing  this  interim 
final  rule  and  are  therefore  in 
compliance  with  the  statute.  Moreover, 
consistent  with  both  section  223  of  the 
BBRA  and  the  APA,  the  1998  interim 
final  rule  served  the  same  purpose  as  a 
notice  of  proposed  rulemaking  since 
this  regulation  invited  public  comment. 
This  interim  final  rule  responds  to  the 
comments  we  received  on  the  1998 
interim  final  regulation. 

Also,  we  note  that  the  GAO  report 
addressed  this  issue  and  concluded  that 
a  notice  of  proposed  rulemaking  was  not 
necessary.  Specifically,  the  GAO  report 
states  that  "going  through  the  notice  of 
proposed  rulemaking  to  issue  inherent 
reasonableness  regulations  would  have 
serious  financial  implications  for 
Medicare  and  its  beneficiaries."  In 
addition,  the  GAO  states  that  "CMS's 
reliance  on  the  good  cause  exception  to 
bypass  formal  notice  and  comment 


rulemaking  procedures  seems 
reasonable." 

Comment:  The  rule  does  not  comply 
with  the  Regulatory  Flexibility  Act  and 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  CMS  indicates  in 
the  regulatory  impact  statement  that  it 
has  insufficient  data  to  predict  exactly 
the  nature  of  the  impact  of  this  rule;  yet 
CMS  certifies  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Response:  Because  this  rule  does  not 
include  any  actual  proposed  or  final 
inherent  reasonableness  determinations, 
it  will  have  no  impact  on  Medicare's 
payment  amounts.  However,  we  believe 
that  the  rule,  by  allowing  us  to  conduct 
inherent  reasonableness  in  the  future, 
has  the  potential  to  significantly  impact 
small  businesses.  This  belief  is  based  on 
a  June  2002  OIG  report  indicating  that 
Medicare  may  be  overpaying  between 
$130  million  and  $958  million  per  year 
for  16  items  of  medical  equipment.  In 
addition,  in  2002,  the  GAO  indicated 
that  Medicare  may  be  overpaying  for 
medical  equipment  by  more  tiian  20 
percent.  However,  we  are  unable  to 
predict  the  specific  dollar  impact  based 
on  the  future  application  of  inherent 
reasonableness.  Since  we  recognize  the 
potential  for  future  payment 
adjustments,  either  upward  or 
downward,  we  will  publish  in  the 
Federal  Register  impact  statements  that 
will  comply  with  Executive  Order 
12866  whenever  CMS  proposed  national 
limits  and  the  dollar  impact  of  inherent 
reasonableness  determinations  exceeds 
$100  million  in  any  one  year,  and  will 
address  impact  on  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  However,  we  believe 
that,  if  inherent  reasonableness 
adjustments  are  applied,  then  they  will 
eliminate  grossly  excessive  or  deficient 
payment  amounts.  If  a  payment  amount 
is  adjusted  upward  because  it  is 
deficient,  it  will  benefit  suppliers  and 
beneficiaries.  A  more  generous  payment 
amount  may  result  in  greater  availability 
of  items  and  services  to  Medicare 
beneficiaries.  The  converse  may  not  be 
true  if  the  payment  amount  is  adjusted 
downward.  A  lower  payment  amount 
should  not  necessarily  result  in  a  lack 
of  availability  of  items  and  services 
since  the  revised  payment  amoimt 
would  be  realistic  and  equitable.  We 
believe  that  a  realistic  and  equitable 
payment  amount  would  ensure 
continued  availability  of  items  and 
services.  Thus,  we  believe  that  the 
application  of  an  adjustment  will 
merely  serve  as  a  vehicle  for  eliminating 
excessive  profits.  This  adjustment  will 
benefit  the  Medicare  program  by 
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reducing  costs  and  benefit  beneficiaries 
by  reducing  coinsurance  payments. 

Comment:  The  rule  does  not  comply 
with  the  Contract  With  America 
Advancement  Act  of  1996.  which 
requires  that  a  major  rule  must  be 
submitted  to  the  Congress  before  that 
rule  can  become  effective. 

Response:  Since  this  rule  has  been 
determined  to  be  a  major  rule,  it  is  being 
submitted  to  the  Congress  consistent 
with  the  Contract  WiUi  American 
Advancement  Act. 

Comment:  In  making  inherent 
reasonableness  determinations,  CMS 
should  have  to  consider  the  impact  on 
quality  of  care,  access  issues,  and  the 
financial  viability  of  suppliers  in  the 
marketplace. 

Response:  We  will  consider  the 
impact  of  future  inherent 
reasonableness  adjustments,  and  as 
stated  above,  whenever  CMS  proposed 
national  limits  and  the  dollar  impact  of 
inherent  reasonableness  determinations 
exceed  $100  million  in  any  one  year,  we 
will  analyze  the  impact  on  quality  of 
care,  access  issues,  and  the  financial 
viability  of  suppliers  in  the  marketplace. 
However,  we  do  not  believe  that  using 
the  inherent  reasonableness  authority 
will  have  a  negative  impact  because  the 
purpose  of  the  authority  is  to  ensure 
that  Medicare  makes  payments  that  are 
realistic  and  equitable,  and  better  reflect 
market  prices. 

F.  Effective  Date 

Comment:  The  effective  date  should 
be  6  months  following  publication  of 
payment  reductions. 

Response:  The  effective  date  for 
payment  adjustments  will  be 
determined  on  a  case-by-case  basis,  but 
in  no  case  will  the  effective  date  be 
sooner  than  60  days  after  publication  of 
the  final  notice  of  inherent 
reasonableness.  We  believe  that  in  most 
cases  it  would  not  be  in  the  best  interest 
of  the  Medicare  program  to  delay 
implementation  of  inherent 
reasonableness  adjustments  more  than 
60  days  as  this  would  result  in  the 
continuation  of  payment  amounts  that 
are  either  grossly  excessive  or  deficient. 

Comment:  All  inherent 
reasonableness  decisions  should  be 
made  at  the  same  time  so  that  suppliers 
can  offset  payment  reductions  with 
payment  increases. 

Response:  The  purpose  of  inherent 
reasonableness  is  not  to  be  budget 
neutral  or  to  make  an  equal  number  of 
increases  and  decreases  in  payment. 
The  purpose  is  to  address  situations  in 
which  the  standard  payment  rules  result 
in  grossly  excessive  or  deficient 
amoimts.  It  would  be  unreasonable  for 
us  to  delay  making  an  increase  in 


payment  because  we  have  not  yet 
identified  an  item  or  service  that 
warranted  a  decrease  in  payment.  The 
converse  is  also  true.  We  note  that 
historically  the  GAO  and  OIG  have 
conducted  studies  that  indicate  that 
Medicare's  payment  amounts  are 
generally  excessive. 

Comment:  Carriers  should  have  to 
provide  for  a  60-day  comment  period 
and  a  60-day  notification  period  before 
the  effective  date  of  an  inherent 
reasonableness  determination. 

Response:  We  concur  with  the 
commenter.  We  will  inform  carriers  to 
provide  for  a  60-day  comment  period 
and  that  any  final  carrier  inherent 
reasonableness  determination  may  not 
be  effective  until  60  days  following 
public  notice. 

VI.  Provisions  of  This  Interim  Final 
Regulation 

In  response  to  comments  on  the 
January  7, 1998  interim  final  rule,  we 
made  the  following  changes  in  this 
interim  final  rule: 

•  Clarified  §405.502(g)(l){ii)  by 
stating  that  a  payment  amount  will  not 
be  considered  grossly  excessive  or 
grossly  deficient  if  the  overall  payment 
adjustment  is  less  than  15  percent. 

•  Amended  §  405.502(g)(l)(iii)  by 
clarifying  the  difference  between  a 
national  determination  and  a  carrier 
determination. 

•  Added  §405.502(g)(2)(vii)(H)  to 
include  an  example  of  new  technology 
that  exists  and  is  not  reflected  in  the 
existing  payment  allowance. 

•  Amended  §405.502(g)(3)(ii)  by 
adding  "proposed  payment  amounts 
and  the"  to  (he  first  sentence  to  provide 
suppliers  the  opportunity  to  comment 
on  the  carrier's  proposed  payment 
allowances  as  well  as  the  fectors  the 
carrier  considered;  and  adding  a 
requirement  that  a  carrier  notify  us  in 
writing  of  any  final  limits  it  plans  to 

BStflDiish. 

•  Added  §  405.502(g)(4)  to  include 
the  criteria  for  using  valid  and  reliable 
data. 

•  Added  §405.502(g)(5)  to  provide 
that  when  payment  adjustments  of  more 
than  15  percent  are  spread  out  over 
multiple  years,  subsequent  adjustments 
will  bie  reviewed  for  their 
appropriateness. 

However,  because  we  are  interested  in 
receiving  comments  on  this  rule, 
particularly  the  two  provisions  that 
contain  further  specificity  than  found  in 
the  1998  interim  final  rule,  we  are 
publishing  this  rule  as  an  interim  final 
rule  and  are  soliciting  comments.  These 
two  provisions  are  the  definitions  of 
"grossly  excessive"  and  "grossly 
deficient "  in  §405.502(g)(l)(ii)  and  the 


criteria  for  using  valid  and  reliable  data 
in  §  405.502(g)(4).  We  already  received 
conmients  on  the  other  provisions  when 
we  published  the  interim  final  rule  in 
January  1998.  These  comments  are 
addressed  in  section  V  of  this  interim 
final  rule. 

Vn.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

Vm.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16, 1980  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economic^ly 
significant  effects  ($100  million  or  more 
annually).  This  regulation  has  no 
immediate  economic  effect  on  current 
Medicare  payments.  However,  it 
establishes  a  process  that  could  be  used 
in  the  future  to  establish  reasonable  and 
equitable  payment  amounts.  Because 
this  rule  does  not  include  any  actual 
inherent  reasonableness  determinations, 
it  has  no  immediate  impact  on 
Medicare's  payment  amoimts.  However, 
we  do  believe  that  the  future  use  of 
inherent  reasonableness  has  the 
potential  to  have  significant  impact; 
therefore  it  is  a  major  rule.  This  belief 
is  based  on  a  June  2002  OIG  rei>ort 
indicating  that  Medicare  may  be 
overpaying  between  $130  million  and 
$958  million  per  year  for  16  items  of 
medical  equipment.  In  addition,  the 
GAO  recently  indicated  that  Medicare 
may  be  overpaying  for  medical 
equipment  by  more  than  20  percent. 
However,  these  reports  were  not  done  to 
the  specifications  we  are  establishing  in 
this  rule  and,  therefore,  they  may  not  be 
an  accurate  estimate  of  the  specific 
dollar  impact  that  could  result  from  the 
future  application  of  inherent 
reasonableness  under  these 
requirements.  Since  we  recognize  the 
potential  for  future  payment 
adjustments,  either  upward  or 
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downward,  when  CMS  makes 
adjustments  we  will  publish  in  the 
Federal  Register  regulatory  impact 
statements  that  will  comply  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  whenever  the 
dollar  impact  of  inherent  reasonableness 
determinations  exceed  $100  million  in 
any  one  year.  At  this  time,  we  lack 
sufficient  data  to  conduct  a  quantitative 
analysis  of  the  impact  of  this  rule. 

We  lack  such  data  because  until  we 
publish  this  rule,  and  we  are  able  to 
conduct  an  inherent  reasonableness 
study  using  the  criteria  described  in  this 
rule,  we  are  unable  to  determine 
whether  Medicare  is  overpaying  or 
underpaying  for  items  or  services  and  to 
what  degree.  We  do  not  know  if,  or 
when,  or  for  which  services,  we  would 
make  payment  adjustments,  or  the 
percentage  adjustment  we  would  make, 
or  even  the  particular  industry  that 
would  be  affected.  Also,  we  do  not 
know  if  these  adjustments  would 
increase  or  decrease  Medicare  payment 
amounts.  As  a  result,  we  cannot 
anticipate  the  specific  dollar  effect  or 
impact  on  suppliers  and  beneficiaries. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations  and  government 
agencies.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $6  million  to  $26 
million  or  less  in  any  1  year  (see  65  FR 
69432  for  details).  For  purposes  of  the 
RFA,  all  suppliers  of  Medicare  Part  B 
services  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  Since  this  rule  does  not  include 
any  actual  inherent  reasonableness 
determinations,  it  will  not  have  an 
impact  on  small  businesses.  However,  it 
establishes  a  process  that  could  be  used 
in  the  future  to  establish  reasonable  and 
equitable  payment  amounts. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
regulation  does  not  mandate 
expenditures  by  State,  local,  or  tribal 
governments,  or  by  the  private  sector. 
Therefore,  the  requirements  of  section 
202  do  not  apply. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
Since  this  regulation  does  not  impose 
any  costs  on  State  or  local  governments, 
the  requirements  of  E.0. 13132  are  not 
applicable. 

We  do  not  expect  suppliers  of  Part  B 
services  to  be  immediately  affected  by 
this  rule  since  the  rule  will  have  no 
immediate  impact  on  Medicare's 
payment  amounts.  However,  we  do 
believe  that  use  of  inherent 
reasonableness  has  the  potential  to 
significantly  impact  small  businesses  in 
the  future.  "This  belief  is  based  on  a  June 
2002  OIG  report  indicating  that 
Medicare  may  be  overpaying  between 
$130  million  and  $958  million  per  year 
for  16  items  of  medical  equipment.  In 
addition,  the  GAO  recently  indicated 
that  Medicare  may  be  overpaying  for 
medical  equipment  by  more  than  20 
percent.  However,  we  are  still  unable  to 
predict  the  specific  dollar  impact  on  the 
future  application  of  inherent 
reasonableness.  Since  we  recognize  the 
potential  for  future  payment 
adjustments,  either  upward  or 
downward,  when  CMS  makes 
adjustments  we  will  publish  in  the 
Federal  Register  impact  statements  that 
will  comply  with  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
whenever  the  dollar  impact  of  inherent 
reasonableness  determinations  exceed 
$100  million  in  any  one  year,  or  when 
the  adjustments  will  have  a  significant 
impact  on  a  substantial  number  of  small 
^  entities.  We  do  not  have  sufficient  data 
*  to  predict  exactly  the  nature  of  the 
future  impact  of  this  rule  or  the 
magnitude  of  the  impact.  Below,  we 
discuss  likely  outcomes.  Should  the 
provisions  of  these  regulations  be 
applied,  the  resultant  payment  amounts 
will  no  longer  be  grossly  excessive  or 
deficient.  If  a  payment  amount  is 
adjusted  upward  because  it  is  deficient, 
it  will  benefit  suppliers  and 
beneficiaries.  A  more  generous  payment 
amount  may  result  in  greater  availability 
of  items  and  services  to  Medicare 
beneficiaries.  The  converse  may  not  be 
true  if  the  payment  amount  is  adjusted 
downward.  A  lower  payment  amount 
should  not  necessarily  result  in  a  lack 


of  availability  of  items  and  services 
since  the  revised  payment  amount 
would  be  realistic  and  equitable,  and 
would  better  reflect  market  prices  for 
the  given  item  or  service.  We  believe 
that  a  realistic  and  equitable  payment 
amount  would  ensure  continued 
availability  of  items  and  services.  This 
adjustment  will  benefit  the  Medicare 
program  by  reducing  costs,  thereby 
protecting  the  Medicare  trust  fund,  and 
benefit  beneficiaries  by  reducing 
coinsurance  payments.  In  addition,  this 
regulation  only  specifies  the  criteria  and 
methodology  for  determining  when  a 
service  or  item  is  inherently 
unreasonable  and  does  not  result  in  any 
adjustments. 

After  publication  of  this  regulation,  if 
CMS  initiates  an  inherent 
reasonableness  determination  that 
results  in  payment  adjustments  in 
excess  of  $100  million  in  any  one  year, 
CMS  will  publish  in  the  Federal 
Register  an  analysis  in  compliance  with 
Executive  Order  12866.  If  the  CMS 
adjustment  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  we  will  also  conduct  an 
analysis  in  accordance  with  the 
Regulatory  Flexibility  Act.  In  cases 
where  one  or  more  of  our  carriers 
undertake  an  adjustment  using  this 
inherent  reasonableness  authority  that 
either  has  an  impact  of  $100  million  or 
more  in  any  one  year,  or  has  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  carrier  or 
carriers  will  notify  providers  of  the 
planned  adjustment  and  the  analysis  on 
which  it  is  based.  In  this  way,  affected 
parties  would  be  able  to  coitiment  on 
the  planned  adjustment. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

For  the  reasons  set  forth  in  the 
preamble.  42  CFR  chapter  IV,  part  405 
is  amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  E— Criteria  for  Detarmlning 
Raaaonabia  Chargaa 

1.  The  authority  citation  for  part  405, 
subpart  E,  continues  to  read  as  follows: 
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Authoritjr:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §405.502,  paragraphs  (g)  and  (h) 
are  revised  to  read  as  follows: 

§405.502    Criteria  for  detonnining 
reasonable  charges. 

***** 

(g)  Determination  of  payment 
amounts  in  special  circumstances — (1) 
General,  (i)  For  purposes  of  this 
paragraph,  a  "category  of  items  or 
services"  may  consist  of  a  single  item  or 
service  or  any  number  of  items  or 
services. 

(ii)  CMS  or  a  carrier  may  determine 
that  the  standard  rules  for  calculating 
payment  amounts  set  forth  in  this 
subpart  for  a  category  of  items  or 
services  identiBed  in  section  1861(s)  of 
the  Act  (other  than  physician  services 
paid  imder  section  1848  of  the  Act  and 
those  items  and  services  for  which 
payment  is  made  under  a  prospective 
payment  system,  such  as  outpatient 
hospital  or  home  health)  will  result  in 
grossly  deficient  or  excessive  amounts. 
A  payment  amount  will  not  be 
considered  grossly  excessive  or 
deficient  if  it  is  determined  that  an 
overall  payment  adjustment  of  less  than 
15  percent  is  necessary  to  produce  a 
realistic  and  -'quitable  payment  amount. 
For  CMS  initiated  adjustments,  CMS 
will  publish  in  the  Federal  Register  an 
analysis  of  payment  adjustments  that 
exceed  $100  million  per  year  in 
compliance  with  Executive  Order 
12866.  If  CMS  makes  adjustments  that 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  it  will  publish 
an  analysis  in  compliance  with  the 
Revulatory  Flexibility  Act. 

(lii)  If  Cms  or  the  carrier  determines 
that  the  standard  rules  for  calculating 
payment  amounts  for  a  category  of  items 
or  services  will  result  in  grossly 
deficient  or  excessive  amounts.  CMS,  or 
the  carrier,  may  establish  special 
payment  limits  that  are  realistic  and 
equitable  for  a  category  of  items  or 
services.  If  CMS  maizes  a  determination, 
it  is  considered  a  national 
determination.  A  carrier  determination 
is  one  made  by  a  carrier/intermediary  or 
groups  of  carriers/ intermediaries  even  if 
the  determination  applies  to  all  State 
fees. 

(iv)  The  limit  on  the  payment  amount 
is  either  an  upper  limit  to  correct  a 
grossly  excessive  payment  amount  or  a 
lower  limit  to  correct  a  grossly  deficient 
payment  amount. 

(v)  The  limit  is  either  a  specific  dollar 
amount  or  is  based  on  a  special  method 
to  be  used  in  determining  the  payment 
amount. 

(vi)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  payment  limit  for 


a  given  year  may  not  vary  by  more  than 
15  percent  from  the  payment  amount 
established  for  the  preceding  year. 

(vii)  Examples  of  excessive  or 
deficient  payment  amounts.  Examples 
of  the  factors  that  may  result  in  grossly 
deficient  or  excessive  payment  amounts 
include,  but  are  not  limited  to,  the 
following: 

(A)  The  marketplace  is  not 
competitive.  This  includes 
circumstances  in  which  the  marketplace 
for  a  category  of  items  or  services  is  not 
truly  competitive  because  a  limited 
number  of  suppliers  furnish  the  item  or 
service. 

(B)  Medicare  and  Medicaid  are  the 
sole  or  primary  sources  of  payment  for 
a  category  of  items  or  services. 

(C)  The  payment  amounts  for  a 
category  of  items  or  services  do  not 
reflect  changing  technology,  increased 
facility  with  that  technology,  or  changes 
in  acquisition,  production,  or  supplier 
costs. 

(D)  The  payment  amounts  for  a 
category  of  items  or  services  in  a 
particular  locality  are  grossly  higher  or 
lower  than  payment  amounts  in  other 
comparable  localities  for  the  category  of 
items  or  services,  taking  into  account 
the  relative  costs  of  furnishing  the 
category  of  items  or  services  in  the 
different  localities. 

(E)  Payment  amounts  for  a  category  of 
items  or  services  are  grossly  higher  or 
lower  than  acquisition  or  production 
costs  for  the  category  of  items  or 
services. 

(F)  There  have  been  increases  in 
payment  amounts  for  a  category  of  items 
or  services  that  cannot  be  explained  by 
inflation  or  technology. 

(G)  The  payment  amounts  for  a 
category  of  items  or  services  are  grossly 
higher  or  lower  than  the  payments  made 
for  the  same  category  of  items  or 
services  by  other  purchasers  in  the  same 
locality. 

(H)  A  new  technology  exists  which  is 
not  reflected  in  the  existing  payment 
allowances. 

(2)  Establishing  a  limit.  In  establishing 
a  payment  limit  for  a  category  of  items 
or  services,  CMS  or  a  carrier  considers 
the  available  information  that  is  relevant 
to  the  category  of  items  or  services  and 
establishes  a  payment  amount  that  is 
realistic  and  equitable.  The  factors  CMS 
or  a  carrier  consider  in  establishing  a 
specific  dollar  amount  or  special 
payment  method  for  a  category  of  items 
or  services  may  include,  but  are  not 
limited  to,  the  following: 

(i)  Price  markup.  This  is  the 
relationship  between  the  retail  and 
wholesale  prices  or  manufacturer's  costs 
of  a  category  of  items  or  services.  If 
information  on  a  particular  category  of 
items  or  services  is  not  available,  C^S 


or  a  carrier  may  consider  the  markup  on 
a  similar  category  of  items  or  services 
and  information  on  general  industry 
pricing  trends. 

(ii)  Differences  in  charges.  CMS  or  a 
carrier  may  consider  the  differences  in 
charges  for  a  category  of  items  or 
services  made  to  non-Medicare  and 
Medicare  patients  or  to  institutions  and 
other  large  volume  purchasers. 

(iii)  Costs.  CMS  or  a  carrier  may 
consider  resources  (for  example, 
overhead,  time,  acquisition  costs, 
production  costs,  and  complexity) 
required  to  produce  a  category  of  items 
or  services. 

(iv)  Use.  CMS  or  a  carrier  may  impute 
a  reasonable  rate  of  use  for  a  category  of 
items  or  services  and  consider  unit  costs 
based  on  efficient  use. 

(v)  Payment  amounts  in  other 
localities.  CMS  or  a  carrier  may  consider 
payment  amounts  for  a  category  of  items 
or  services  furnished  in  another  locality. 

(3)  Notification  of  limits — (i)  National 
limits.  CMS  publishes  in  the  Federal 
Register  proposed  and  final  notices 
announcing  a  special  payment  limit 
described  in  paragraph  (g)  of  this 
section  before  it  adopts  the  limit.  The 
notices  set  forth  the  criteria  and 
circumstances,  if  any,  under  which  a 
carrier  may  grant  an  exception  to  a 
payment  limit  for  a  category  of  items  or 
services. 

(ii)(A)  Carrier-level  limits.  A  carrier 
proposing  to  establish  a  special  payment 
limit  for  a  category  of  items  or  services 
must  inform  the  affected  suppliers  and 
Medicaid  agencies  of  the  proposed 
payment  amounts,  the  factors  it 
considered  in  proposing  the  particular 
limit,  as  described  in  paragraphs  (g)(1) 
through  (g)(4)  of  this  section,  and  solicit 
comments.  The  notice  must  also 
consider  the  following: 

(1)  The  effects  on  the  Medicare 
program,  including  costs,  savings, 
assignment  rates,  beneficiary  liability, 
and  quality  of  care. 
'     (2)  What  entities  would  be  affected 
such  as  classes  of  providers  or  suppliers 
and  beneficiaries. 

(3)  How  significantly  would  these 
entities  be  affected. 

(4)  How  would  the  adjustment  affect 
beneficiary  access  to  items  or  services. 

(B)  The  carrier  must  evaluate  the 
comments  it  receives.  The  carrier  must 
notify  CMS  in  writing  of  any  final  limits 
it  plans  to  establish.  CMS  will 
acknowledge  in  writing  to  the  carrier 
that  it  received  the  carrier's  notification. 
After  the  carrier  has  received  CMS's 
acknowledgement,  the  carrier  must 
inform  the  affected  suppliers  and  State 
Medicaid  agencies  of  any  final  limits  it 
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establishes.  The  effective  date  for  a  final 
payment  limit  may  apply  to  services 
furnished  at  least  60  days  after  the  date 
that  the  carrier  notifies  affected 
suppliers  and  State  Medicaid  agencies 
of  the  final  limit. 

(4)  Use  of  valid  and  reliable  data.  In 
determining  whether  a  payment  amount 
is  excessive  or  deficient  and  in 
establishing  an  appropriate  payment 
amount,  valid  and  reliable  data  will  be 
used.  To  ensure  the  use  of  valid  and 
reliable  data,  CMS  or  the  carrier  must 
meet  the  following  criteria  to  the  extent 
applicable: 

(i)  Develop  written  guidelines  for  data 
collection  and  analysis; 

(ii)  Ensure  consistency  in  any  survey 
to  collect  and  analyze  pricing  data. 

(iii)  Develop  a  consistent  set  of  survey 
questions  to  use  when  requesting  retail 
prices. 

(iv)  Ensiu^  that  sampled  prices  fully 
represent  the  range  of  prices  nationally. 

(v)  Consider  the  geographic 
distribution  of  Medicare  beneficiaries. 

(vi)  Consider  relative  prices  in  the 
various  localities  to  ensiu«  that  an 
appropriate  mix  of  areas  with  high, 
medium,  and  low  consumer  prices  was 
included. 

(vii)  Consider  criteria  to  define 
populous  State,  less  populous  State, 
urban  area,  and  rural  area. 

(viii)  Consider  a  consistent  approach 
in  selecting  retail  outlets  within  selected 
cities. 

(ix)  Consider  whether  the  distribution 
of  sampled  prices  from  localities 
surveyed  is  fully  representative  of  the 
distribution  of  the  U.S.  population. 

(x)  Consider  the  products  generally 
used  by  beneficiaries  and  collect  prices 
of  these  products. 

(xi)  Wnen  using  wholesale  costs, 
consider  the  cost  of  the  services 
necessary  to  furnish  a  product  to 
beneficiaries. 

(5)  If  CMS  or  a  carrier  makes  a 
payment  adjustment  of  more  than  15 
percent  spread  over  multiple  years, 
CMS  or  the  carrier  will  review  market 
prices  in  the  years  subsequent  to  the 
year  that  the  initial  reduction  is 
effective  in  order  to  ensiue  that  further 
reductions  continue  to  be  appropriate. 

(h)  Special  payment  limit  adjustments 
greater  than  15  percent  of  the  payment 
amount.  In  addition  to  applying  the 
general  rules  under  paragraphs  (g)(1) 
through  (g)(4)  of  this  section,  CMS 
applies  the  following  rules  in 
establishing  a  payment  adjustment 
greater  than  15  percent  of  the  payment 
amoimt  for  a  category  of  items  or 
services  within  a  year: 

(1)  Potential  impact  of  special  limit. 
CMS  considers  the  potential  impact  on 
quality,  access,  beneficiary  liability. 


assignment  rates,  and  participation  of 
suppliers. 

(2)  Supplier  consultation.  Before 
making  a  determination  that  a  payment 
amount  for  a  category  of  items  or 
services  is  not  inherently  reasonable  by 
reason  of  its  grossly  excessive  or 
deficient  amoimt,  CMS  consults  with 
representatives  of  the  supplier  industry 
likely  to  be  affected  by  the  change  in  the 
payment  amount. 

(3)  Publication  of  national  limits.  If 
CMS  determines  under  paragraph  (h)  of 
this  section  to  establish  a  special 
payment  limit  for  a  cate<^ory  of  items  or 
services,  it  publishes  i.i  the  Federal 
Register  the  proposed  and  final  notices 
of  a  special  payment  limit  before  it 
adopts  the  limit.  The  notices  set  forth 
the  criteria  and  circumstances,  if  any, 
under  which  a  carrier  may  grant  an 
exception  to  the  limit  for  the  category  of 
items  or  services. 

(i)  Proposed  notice.  The  proposed 
notice — 

(A)  Explains  the  factors  and  data  that 
CMS  considered  in  determining  that  the 
payment  amount  for  a  category  of  items 
or  services  is  grossly  excessive  or 
deficient; 

(B)  Specifies  the  proposed  payment 
amount  or  methodology  to  be 
established  for  a  category  of  items  or 
services; 

(C)  Explains  the  factors  and  data  that 
CMS  considered  in  determining  the 
payment  amount  or  methodology, 
including  the  economic  justification  for 
a  uniform  fee  or  payment  limit  if  it  is 
proposed; 

(D)  Explains  the  potential  impacts  of 
a  limit  on  a  category  of  items  or  services 
as  described  in  paragraph  (h)(1)  of  this 
section;  and 

(E)  Allows  no  less  than  60  days  for 
public  comment  on  the  proposed 
payment  limit  for  the  category  of  items 
or  services. 

(ii)  Final  notice.  The  final  notice— 

(A)  Explains  the  factors  and  data  that 
CMS  considered,  including  the 
economic  justification  for  any  imiform 
fee  or  pajmient  limit  established;  and 

(B)  Responds  to  the  public  comments. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  February  2.  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  )uly  22.  2002. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  02-31126  Filed  12-12-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart90 

[WT  Doctot  No.  96-86;  FCC  02-216] 

The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
for  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communication 
Requirements  Through  the  Year  2010 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  In  view  of  the  Federal 
Communications  Commission's 
commitment  to  ultimately  require  "  . 

equipment  operating  in  the  764-776 
MHz  and  794-806  MHz  band  ("700 
MHz  public  safety  band")  General  Use 
and  State  License  channels  to  meet  a 
spectnun  efficiency  requirement  of  one 
voice  channel  per  6.25  kHz,  the 
Commission  in  this  item  adopted  a 
phased-in  implementation  of  (i.e..  a 
"single  migration  path"  to)  this 
spectnun  efficiency  requirement.  The 
rules  adopted  are  based  on  the  record 
developed  in  response  to  the  Fifth 
Notice  of  Proposed  Rule  Making  in  the 
above-captioned  proceeding.  These 
rules  are  intended  to  promote  the 
efficient,  effective,  and  maximum  use  of 
700  MHz  public  safety  band  General 
Use  and  State  License  channels  without 
hindering  development  and  deployment 
of  public  safety  equipment.  In  addition, 
in  order  to  comport  with  current 
international  agreements,  a  Commission 
rule  was  revised,  which  had  incorrectly 
implied  that  Canadian  television  signals 
are  entitled  to  interference  protection 
within  the  United  States. 
DATES:  Effective  January  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberto  Mussenden,  Esq. ,  202/4 1 8- 
0680,  rmussend@fcc.gov.  Wireless 
Telecommunications  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Commimications  Commission's  Report 
and  Order,  FCC  02-216.  adopted  on  July 
16,  2002,  and  released  on  August  2, 
2002.  The  full  text  of  this  dociunent  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street. 
SW..  Washington,  DC.20554.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International.  445  12th  Street. 
SW..  Room  CY-B402.  Washington,  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  http://www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
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Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365  or  at  bmillin@fcc.gov. 

1 .  In  this  Fifth  Report  and  Order,  we 
adopt  a  migration  path  to  a  6.25  kHz 
voice  efficiency  requirement  for  the 
764-776  MHz  and  794-806  MHz  band 
General  Use  and  State  License  channels. 
The  actions  we  take  today  are  based  on 
the  record  developed  in  response  to  the 
Fifth  Notice  of  Proposed  Rule  Making  in 
the  above-captioned  proceeding.  In 
addition  to  the  adoption  of  a  specific 
migration  path  for  the  General  Use  and 
State  License  channels,  we  clarify  the 
rule  relating  to  cross-border  interference 
with  Canada  to  comport  with  current 
international  agreements. 

2.  In  keeping  with  the  Commission's 
safe  harbor  guidelines  to  facilitate  use  of 
the  764-776  MHz  and  794-806  MHz 
band,  we  are  mindful  that  the  migration 
path  we  adopt  today  must  not  hinder 
the  development  and  deployment  of 
public  safety  equipment  nor  delay  the 
planning  and  construction  of  pubic 
safety  systems  in  this  band.  Specifically, 
we  adopt  the  following  measures  to 
ensure  efficient,  effective  and    ■ 
maximized  use  of  the  narrowband 
General  Use  and  State  License  channels 
of  the  700  MHz  public  safety  band: 

•  Allow  the  marketing,  manufacture 
and  importation  of  12.5  kHz  equipment 
imtil  December  31.  2006. 

•  Accept  applications  for  filing  to  use 
12.5  kHz  equipment  that  are  filed  on  or 
before  December  31,  2006. 

•  Accept  applications  for  filing  for 
new  systems  to  use  6.25  kHz  equipment 
that  are  filed  after  December  31,  2006. 

•  Permit  legacy  licensees  to  continue 
using  12.5  kHz  based  systems  until 
December  31.  2016. 

•  Permit  legacy  licensees  to  purchase 
dual  mode  equipment  (operates  in  12.5 
or  6.25  kHz  mode)  for  system  expansion 
or  maintenance  and  operate  it  in  the 
12.5  kHz  mode  until  December  31,  2016. 

•  Ban  the  marketing,  manufacture 
and  importation  of  equipment  that  is 
exclusively  12.5  kHz  effective  after 
December  31.  2006. 

•  Cease  type  certifying  equipment 
that  is  exclusively  12.5  kHz  after 
December  31,  2006. 

•  Require  use  of  6.25  kHz  equipment 
exclusively  effective  after  December  31, 
2016. 

I.  Procedural  Matters 

A.  Regulatory  FlexibiUty  Act 

3.  Appendix  B  contains  a  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
with  resj)ect  to  the  Fifth  Report  and 
Order.  As  required  by  the  Regulatory 
Flexibility  Act.  the  Commission  has 
prepared  the  analysis  of  the  possible 
impact  on  small  entities  of  the  rules  and 


proposed  rules  set  forth  in  this 
dociunent.  The  Commission's  Consumer 
Information  Biu^au,  Reference 
Information  Center,  will  send  a  copy  of 
this  Fifth  Report  and  Order,  including 
the  FRFA.  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with  the 
Regulatory  Flexibility  Act. 

n.  Final  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  as  amended 
(RFA).  An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  into 
the  Fourth  Report  and  Order  and  Fifth 
Notice  of  Proposed  Rule  Making  (Fifth 
NPRM),  66  FR  10.632,  February  16, 
2001,  of  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Fifth 
NPRM,  including  comment  on  the  IRFA. 
The  present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

A.  Need  for.  and  Objectives  of,  the  Fifth 
Report  and  Order 

5.  The  need  is  to  resolve  outstanding 
migration  issues  regarding  a  migration 
path  for  the  General  Use  and  State 
License  channels  located  within  the  700 
MHz  public  safety  band.  Resolution 
entails  requiring  a  6.25  kHz  requirement 
for  the  General  Use  and  State  License 
channels.  Our  objective  is  to  promote 
the  efficient,  effective,  and  maximum 
use  of  700  MHz  public  safety  band  and 
not  hinder  development  and 
deployment  of  public  safety  equipment. 
Specifically,  the  rules  adopted  herein 
will:  Require  licensees  in  the 
narrowband  General  Use  and  State 
License  chaimels,  whose  applications 
are  filed  after  December  31,  2006,  to 
operate  only  in  voice  mode  using  a 
voice  efficiency  standard  of  at  least  one 
voice  path  per  6.25  kHz  of  spectrum 
bandwidth;  allow  licensees  in  the 
narrowband  General  Use  and  State 
License  channels,  whose  applications 
are  filed  on  or  before  December  31,  2006 
("legacy  licensees"),  to  operate  in  voice 
mode  using  a  voice  efficiency  standard 
of  at  least  one  voice  path  per  12.5  kHz 
of  spectnun  bandwidth  until  December 
31,  2016;  allow  legacy  licensees  to  buy 
dual  mode  equipment  [i.e.,  equipment 
that  operates  in  12.5  kHz  or  6.25  kHz 
mode)  for  system  expansion  or 
maintenance;  ban  the  manufacture, 
importation,  and  marketing  of 
equipment  that  only  operates  on  a  voice 
efficiency  standard  of  at  least  one  voice 
channel  per  12.5  kHz  of  spectnun 
bandwidth  after  December  31.  2006;  and 
prevent  acceptance  of  applications  for 
certification  of  equipment  that  operates 
exclusively  on  a  voice  efficiency 
standard  of  at  least  one  voice  channel 


per  12.5  kHz  of  spectrum  bandwidth  or 
that  lacks  the  ability  to  operate  on  a 
voice  efficiency  standard  of  one  voice 
channel  per  6.25  kHz  of  spectrum 
bandwidth  after  December  31,  2006. 

8.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

6.  No  comments  were  submitted  in 
response  to  the  IRFA.  Comments  were 
submitted  in  response  to  the  Fifth 
NPRM  regarding  whether  different 
migration  paths  would  be  appropriate 
for  public  safety  entities  in  rural  urban 
areas  based  on  their  different  needs. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

7.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of,  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operations;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

8.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50.000  "  As  of  1992.  there 
were  approximately  85,006  such 
jiuisdictions  in  the  United  States.  This 
number  includes  38,978  counties,  cities, 
and  towns;  of  these,  37,566,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  acciuate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities. 

9.  Public  Safety  Radio  Pool  Licensees. 
As  a  general  matter,  Public  Safety  Radio 
Pool  licensees  include  police,  fire,  local 
govenunent.  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services  that  draw  from  a 
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common  pool  of  spectnun.  Spectrum  in 
the  700  MHz  public  safety  band  is 
governed  by  47  U.S.C.  337.  Non-Federal 
governmental  entities  as  well  as  private 
businesses  are  licensees  for  these 
services.  All  governmental  entities  with 
populations  of  less  than  50,000  fall 
within  the  definition  of  a  small  entity. 

10.  Radio  and  Television  Equipment 
Manufacturers.  We  anticipate  that  at 
least  six  radio  equipment  manufacturers 
will  be  affected  by  our  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipiUent  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as«  small  business  concern.  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manufactxue  radio  and 
television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore  be 
classified  as  small  entities.  We  do  not 
have  information  that  indicates  how 
many  of  the  six  radio  equipment 
manufactiuers  associated  with  this 
proceeding  are  among  these  778  firms. 
However,  Motorola  and  Ericsson,  two  of 
the  six  manufacturers,  are  major, 
nationwide  radio  equipment 
manufacturers,  and,  thus,  we  conclude 
that  these  manufacturers  would  not 
qualify  as  small  businesses  because,  in 
all  likelihood,  they  have  more  than  750 
employees. 

11.  Television  Stations.  This 
proceeding  will  affect  full  service  TV 
station  licensees  (Channels  60-69),  TV 
translator  facilities,  and  low  power  TV 
(LPTV)  stations.  The  SBA  defines  a  TV 
broadcasting  station  that  has  no  more 
than  $12  million  in  annual  receipts  as 
a  small  business.  TV  broadcasting 
stations  consist  of  establishments 
primarily  engaged  in  broadcasting 
visual  programs  by  TV  to  the  public, 
except  cable  and  other  pay  TV  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  TV  stations.  Establishments 
primarily  engaged  in  TV  broadcasting 
and  which  produce  taped  TV  program 
materials  are  also  included  in  this 
industry.  Separate  establishments 
primarily  engaged  in  producing  taped 
TV  program  materials  are  classified 
under  another  NAICS  Code,  and  are 
defined  as  small  if  annual  receipts  do 
not  exceed  $6  million. 

12.  There  were  1,509  TV  stations 
operating  in  the  nation  in  1992.  That 
number  has  remained  fairly  constant  as 
indicated  by  the  approximately  1,551 
operating  TV  broadcasting  stations  in 
the  nation  as  of  February  28, 1997.  For 
1992  the  number  of  TV  stations  that 
produced  less  than  $10.0  million  in 


revenue  was  1,155  establishments,  or 
approximately  77  percent  of  the  1.509 
establishments.  There  are  currently  95 
full  service  analog  TV  stations,  either    ' 
operating  or  with  approved  construction 
permits  on  channels  60-69.  In  the  DTV 
Proceeding,  we  adopted  a  DTV  Table 
that  provides  only  15  allotments  for 
DTV  stations  on  channels  60-69  in  the 
continental  United  States.  There  are 
seven  DTV  allotments  in  channels  60- 
69  outside  the  continental  United 
States.  Thus,  the  rules  will  affect 
approximately  117  TV  stations; 
approximately  90  of  those  stations  may 
be  considered  small  businesses.  These 
estimates  may  overstate  the  number  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  revenues  from  non-TV 
affiliated  companies.  We  recognize  that 
the  rules  may  also  impact  minority- 
owned  and  women-owned  stations, 
some  of  which  may  be  small  entities.  In 
2000.  minorities  owned  and  controlled 
23  (1.9  percent)  of  1,288  full  power 
commercial  TV  stations  in  the  United 
States.  According  to  the  U.S.  Bureau  of 
the  Census,  in  1987  women  owned  and 
controlled  27  (1.9  percent)  of  1.342 
commercial  and  non-commercial  TV 
stations  in  the  United  States. 

13.  There  are  currently  4.977  TV 
translator  stations  and  1,952  LPTV 
stations.  Approximately  1,309  low 
power  TV  and  TV  translator  stations  are 
on  channels  60-69  which  could  be 
affected  by  policies  in  this  proceeding. 
The  Commission  does  not  collect 
financial  information  of  any  broadcast 
facility  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  broadcast 
facilities.  We  will  assume  for  present 
purposes,  however,  that  most  of  these 
broadcast  facilities,  including  LPTV 
stations,  could  be  classified  as  small 
businesses.  As  indicated  earlier, 
approximately  77  percent  of  TV  stations 
are  designated  under  this  analysis  as 
potentially  small  businesses.  Given  this, 
LPTV  and  TV  translator  stations  would 
not  likely  ha\  e  revenues  that  exceed  the 
SBA  maximiun  to  be  designated  as 
small  businesses. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

14.  The  Fifth  Report  and  Order  does 
not  adopt  rules  that  entail 
recordkeeping,  and/or  third-party 
consultation.  However,  it  does  adopt 
rules  that  entiul  certain  reporting  and 
compliance  requirements.  The  rules 
allow  legacy  licensees  (as  described  in 
the  Fifth  Report  and  Order)  to  operate 
their  systems  at  a  12.5  kHz  voice 
efficiency  standard  until  December  31, 


2016,  when  these  systems  must  convert 
to  a  6.25  kHz  voice  efficiency  standard 
on  the  General  Use  and  State  License 
channels.  These  legacy  licensees  must 
file,  through  ULS.  no  later  than  January 
31.  2017.  a  declaration  that  they  have 
completed  the  requisite  conversion. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
,  Significant  Alternatives  Considered 

15.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design^ 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

16.  The  rules  adopted  in  the  Fifth 
Report  and  Order  are  essentially 
designed  to  achieve  standardization  of 
technology  at  points  in  time  in  the 
distant  futiue.  Therefore,  we  do  not 
believe  that  the  impact  of  these  rules 
will  be  different  for  smaller  entities  in 
the  long  run.  In  formulating  the  rules  in 
the  Fifth  Report  and  Order,  we  reduced 
economic  burdens  wherever  possible  for 
all  entities,  large  and  small.  The 
regulatory  burdens  that  we  have 
adopted  are  necessary  to  ensure  that  the 
public  receives  the  public  safety 
benefits  of  iimovative  new  services  in  a 
prompt  and  efficient  manner.  For 
example,  we  have  adopted  technical 
and  operational  rules  that  will  promote 
competition  in  the  equipment  market. 
We  believe  that  the  rules  must  be  as 
competitively  and  technologically 
neutral  as  possible,  in  order  to  allow  for 
competing  equipment  designs  and  to 
avoid  hindering  future  innovative 
technological  developments. 

17.  We  note  that  tighter  technical 
specifications  generally  allow  more 
intense  spectrum  use,  but  may  result  iu 
higher  equipment  costs.  Conversely, 
although  wider  tolerances  may  allow 
manufacturers  to  use  less  costly 
component  parts  in  transmitting 
equipment,  they  also  may  result  in  less 
efficient  spectrum  use.  Because  the 
Commission  is  statutorily  required  to 
consider  the  safety  of  life  and  property 
in  its  consideration  of  spectrum 
management  issues,  we  believe  that  the 
technical  regulations  we  adopt  herein 
provide  a  reasonably  balanced  approach 
in  meeting  the  Commission's  mandate. 
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18.  As  for  radio  equipment  for  use  on 
the  700  MHz  public  safety  band,  we 
believe  that  the  rules  we  adopt  today 
will  foster  competition  in  the  market  for 
radio  equipment  for  use  in  the  700  MHz 
public  safety  band,  and  thereby  increase 
the  opportunity  for  small  entities  to 
enter  this  market.  As  for  smaller  public 
safety  entities,  the  rules  we  adopt  today 
are  designed  to  allow  them  (and  all 
public  safety  entities)  a  full  10-year  life 
cycle  for  equipment  they  may  purchase 
between  now  and  December  31,  2006. 
We  do  not  believe  there  are  feasible 
alternatives  to  these  rules,  in  that  they 
are  the  narrowly  tailored  to  allow  both 
early  access  to  the  700  MHz  public 
safety  band,  and  give  early  entrants  into 
that  spectrum  a  full  life  span  for  the 
equipment  they  use.  Although  we 
considered  whether  to  permit  smaller 
entities,  specifically  those  operating  in 
niral  areas,  to  operate  indefinitely  using 
a  12.5  kHz  voice  efficiency  standard,  we 
rejected  this  approach  because  we 
wanted  to  ensure  certainty  and 
consistency  of  operations  by  all 
licensees  as  described  in  the  Fifth 
Report  and  Order  and  to  avoid 
sustaining  a  viable  market  for  spectrally 
inefficient  equipment. 

19.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Fifth  Report  and  Order,  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  see  5  U.S.C.  801(a)(1)(A).  Also,  the 
Commission  will  send  a  copy  of  the 
Fifth  Report  and  Order  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  Fifth  Report  and  Order  and  FRFA 
(or  sununaries  thereof)  will  be^ 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

m.  Ordering  Clauses 

20.  Authority  for  the  issuance  of  this 
Fifth  Report  and  Order  is  contained  in 
Sections  4(i),  4(j),  7(a),  302,  303(b). 
303(f),  303(g),  303(r),  307(e).  332(a),  and 
332(c)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(1). 
154(j),  157(a),  302,  303(b),  303(f).  303(g). 
303(r).  307(e).  332(a).  332(c). 

21.  Part  90  of  the  Commission's  Rules, 
47  CFR  Part  90  is  amended  as  specified 
in  rule  changes. 

22.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Fifth  Report  and  Order,  including 
the  Final  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 


List  of  Subiects  in  47  CFR  Part  90 

Communications  equipment.  Radio. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  amends  47  CFR  part  90  as 
follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i).  11.  303(g),  303(r). 
and  332(c)(7)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154(i),  161, 
303(g).  303(r).  332(c)(7). 

2.  Section  90.201  is  revised  to  read  as 
follows. 

§90^1    Scope. 

This  subpart  sets  forth  the  general 
technical  requirements  for  use  of 
frequencies  and  equipment  in  the  radio 
services  governed  by  this  part.  Such 
requirements  include  standards  for 
acceptability  of  equipment,  frequency 
tolerance,  modulation,  emissions, 
power,  and  bandwidths.  Special 
additional  technical  standards 
applicable  to  certain  frequency  bands 
and  certain  specialized  uses  are  set  forth 
in  subparts  J,  K.  N.  and  R. 

3.  Section  90.203  is  amended  by 
adding  paragraphs  (m)  and  (n)  to  read  as 
follows. 

§90.203    Certification  required. 

***** 

(m)  Applications  for  part  90 
certification  received  after  December  31. 
2006  will  not  be  granted  to  transmitters 
designed  to  operate  in  the  voice  mode 
on  channels  designated  in 
§§  90.531(b)(5)  or  90.531(b)(6)  that  do 
not  provide  at  least  one  voice  path  per 
6.25  kHz  of  spectnun  bandwidth. 

(n)  Transmitters  designed  to  operate 
in  the  voice  mode  on  channels 
designated  in  §§  90.531(b)(5)  or 
90.531(b)(6)  that  do  not  provide  at  least 
one  voice  path  per  6.25  kHz  of  spectrum 
bandwidth  shall  not  be  manufactured 
in.  or  imported  into  the  United  States 
after  December  31.  2006.  Marketing  of 
these  transmitters  shall  not  be  permitted 
after  December  31 ,  2006. 

4.  Section  90.531  is  amended  by 
revising  paragraphs  fb)(5)  and  (6)  and 
paragraph  (d)(1)  to  read  as  follows. 


§90.531 

*         * 


Band  Plan. 

*         * 


(b) 


(5)  Narrowband  state  channels.  The 
following  narrowband  channels  are 
designated  for  direct  licensing  to  each 
state  (including  U.S.  territories, 
districts,  and  possessions):  25-36,  65- 
76, 105-116,  145-156,  185-196,  225- 
236,  265-276,  305-316,  645-656,  685- 
696,  725-736.  765-776.  805-816.  845- 
856, 885-896, 925-936,  985-996,  1025- 
1036,  1065-1076,  1105-1116,  1145- 
1156,  1185-1196, 1225-1236,  1265- 
1276,  1605-1616,  1645-1656,  1685- 
1696, 1725-1736, 1765-1776, 1805- 
1816,  1845-1856,  1885-1896.  Voice 
operations  on  these  channels  are  subject 
to  compliance  with  the  spectrum  usage 
efficiency  requirements  set  forth  in 

§  90.535(d). 

(6)  Narrowband  general  use  channels. 
All  narrowband  channels  established  in 
paragraph  (b)  of  this  section,  other  than 
those  listed  in  paragraphs  (b)(1),  (b)(2), 
(b)(4)  and  (b)(5)  of  this  section  are 
designated  to  public  safety  eligibles 
subject  to  Commission  approved 
regional  planning  committee  regional     • 
plans.  Voice  operations  on  these 
channels  are  subject  to  compliance  with 
the  spectrum  usage  efficiency 
requirements  set  forth  in  §  90.535(d). 
***** 

(d)*  •  * 

(1)  Narrowband.  Subject  to 
compliance  with  the  spectrum  usage 
efficiency  requirements  set  forth  in 
§  90.535.  two  or  four  contiguous 
narrowband  (6.25  kHz)  channels  may  be 
used  in  combination  as  12.5  kHz  or  25 
kHz  channels,  respectively.  The  lower 
(in  frequency)  channel  for  two  channel 
combinations  must  be  an  odd  [i.e.,  1.  3, 
5  *  *   *)  numbered  channel.  The  lowest 
(in  frequency)  channel  for  four  channel 
combinations  must  be  a  channel  whose 
number  is  equal  to  l+(4xn).  where  n  = 
any  integer  between  0  and  479. 
inclusive  (e.g..  channel  number  1.5. 
*   *   *  1917).  Chaimel  combinations  are 
designated  by  the  lowest  and  highest 
channel  numbers  separated  by  a 
hyphen,  e.g..  "1-2"  for  a  two  channel 
combination  and  "1-4"  for  a  four 
channel  combination. 
***** 

5.  Section  90.533  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  90.533    Transmitting  sites  near  the  U.Sy 
Canada  or  U.STMexico  border. 

***** 

(a)  Public  safety  transmitters 
operating  in  the  764-776  MHz  and  794- 
806  MHz  bands  must  conform  to  the 
limitations  on  interference  to  Canadian 
television  stations  contained  in 
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agreement(s)  between  the  United  States 
and  Canada  for  use  of  television 
channels  in  the  border  area. 

***** 

6.  Section  90.535  is  amended  by 
revising  paragraphs  (b)  and  (c)  and  by 
adding  paragraph  (d)  to  read  as  follows. 


§90.535    Modulation  and  spectrum 
efficiency  requirements. 


(b)  Transmitters  designed  to  operate 
in  the  narrowband  segment  using  digital 
modulation  must  be  capable  of 
maintaining  a  minimum  data  (non- 
voice)  rate  of  4.8  kbps  per  6.25  kHz  of 
bandwidth. 

(c)  Transmitters  designed  to  operate 
in  the  wideband  segment  using  digital 
modulation  must  be  capable  of 
maintaining  a  minimum  data  (non- 
voice)  rate  of  384  kbps  per  150  kHz  of 
bandwidth. 

(d)  The  following  provisions  apply  to 
licensees  operating  in  the  channels 
designated  in  §§  90.531(b)(5)  or 
90.531(b)(6). 

(1)  With  the  exception  of  licensees 
designated  in  paragraph  (d)  (2)  of  this 
section,  after  December  31 ,  2006, 
licensees  may  only  operate  in  voice 
mode  in  these  channels  at  a  voice 
efficiency  of  at  least  one  voice  path  per 
6.25  kHz  of  spectrum  bandwidth. 

(2)  Licensees  authorized  to  operate 
systems  in  the  voice  mode  on  these 
channels  from  applications  filed  on  or 
before  December  31,  2006.  may  continue 
operating  in  the  voice  mode  on  these 
channels  (including  modification 
applications  of  such  licensees  granted 
after  December  31,  2006,  for  expansion 
or  maintenance  of  such  systems)  at  a 
voice  efficiency  of  at  least  one  voice 
path  per  12.5  kHz  of  spectrum 
bandwidth  until  December  31,  2016. 

(3)  The  licensees  designated  in 
paragraph  (d)(2)  of  this  section  must,  no 


later  than  January  31,  2017,  file  a 
declaration  through  the  Universal 
Licensing  System  that  they  are  operating 
these  channels  at  a  voice  efficiency  of  at 
least  one  voice  path  per  6.25  kHz  of 
spectrum  bandwidth. 
[FR  Doc.  02-31383  Filed  12-12-02;  8:45  am] 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  011005244-2011-02;  I.D. 
120902F] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  Reopening  of 
Directed  Fishery  for  Loiigo  Squid 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Directed  fishery  reopening. 

SUMMARY:  NMFS  announces  that 
commercial  quota  is  available  to  alldw 
the  directed  fishery  for  Loiigo  squid  to 
remain  open.  Vessels  issued  a  Federal 
moratorium  permit  to  harvest  Loiigo 
squid  in  excess  of  the  incidental  catch   . 
allowance  may  continue  landing  Loiigo 
squid  after  0001  hours,  December  12, 
2002.  The  intent  of  this  action  is  to 
allow  for  the  full  utilization  of  the 
commercial  quota  allocated  to  the 
Loiigo  squid  directed  fishery. 
DATES:  Effective  0001  hoius,  December 
12.  2002,  through  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273,  fax  978-281-9135,  e-mail 
paul.h.jones@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  Section 
648.22  of  part  50  CFR  requires  NMFS  to 
close  the  directed  Loiigo  squid  fishery  in 
the  EEZ  for  the  remainder  of  the  year 
when  95  percent  of  the  total  annual 
domestic  annual  harvest  (DAH)  has 
been  harvested.  The  Administrator, 
Northeast  Region,  NMFS,  based  on 
dealer  reports  and  other  available 
information,  determined  that  95  percent 
of  the  total  DAH  for  Loiigo  squid  would 
be  harvested  by  November  2,  2002  (67 
FR  66072,  October  30,  2002).  Therefore, 
effective  0001  hours,  November  2,  2002. 
the  directed  fishery  for  Loiigo  squid  was 
closed.  However,  the  closure  threshold 
level  of  Loiigo  harvest  was  not  attained, 
and  NMFS  reopened  the  directed  Loiigo 
squid  fishery  from  0001  hours, 
December  2,  2002.  through  0001  hours. 
December  12,  2002  (67  FR  70556, 
November  25,  2002).  Due  to  recent  bad 
weather,  new  projections  indicate  the 
closure  threshold  level  of  Loiigo  harvest 
may  not  be  attained.  Therefore,  NMFS 
announces  that  the  directed  Loiigo  squid 
fishery  will  remain  open.  Vessels  issued 
a  Federal  moratorium  permit  to  harvest 
Loiigo  squid  in  excess  of  the  incidental 
catch  allowance  may  continue  fishing 
for,  retaining  and  landing  Loiigo  squid 
in  excess  of  the  incidental  catch 
allowance  after  0001  hours,  December 
12,  2002,  through  December  31,  2002. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  December  10,  2002^ 
Jolin  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-31444  Filed  12-10-02;  2:41  pm) 
BILLING  CODE  3610-22-8 
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contains  notices  to  ttie  puliiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-50-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Textron  . 
Lycoming  Fuel  Injected  Reciprocating 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD).  98-18-12,  applicable  to 
certain  Textron  Lycoming  reciprocating 
engines  with  certain  Crane/Lear  Romec 
"AN"  rotary  hiel  pumps  installed.  That 
AD  currently  requires  initial  and  follow- 
up  torque  check  inspections  of  pump 
relief  valve  attaching  screws.  This 
proposal  would  require  the  same  initial 
and  follow-up  torque  check  inspections 
of  relief  valve  attaching  screws,  and  add 
as  a  terminating  action,  replacement  of 
the  affected  fuel  pump  at  or  before  the 
overhaul  interval,  with  a  fuel  pump 
having  a  new  design  valve  housing.  This 
proposal  is  prompted  by  the 
intnxluction  of  a  new  design  pump 
relief  valve  housing  and  associated  parts 
that  provide  enhanced  resistance  to  fuel 
leakage,  and  the  need  for  clarification  of 
the  requirements  of  the  current  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  rotary  fuel 
pump  leaks,  which  could  result  in  an 
engine  failure,  engine  fire,  and  damage 
to  or  loss  of  aircraft. 
DATES:  Comments  must  be  received  by 
February  11,2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-ANE- 
50-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 


may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Conunents  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  ipay  be  obtained  from 
Lycoming,  652  Oliver  St.,  Williamsport, 
PA  17701;  telephone:  (717)  327-7080, 
fax;  (717)  327-7100.  This  information 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norm  Perenson,  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
10  Fifth  Street,  3rd  floor.  Valley  Stream, 
NY  11581-1200;  telephone  (516)  256- 
7537:  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  s{)ecified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-50-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-ANE-50-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  September  1, 1998,  the  FAA 
issued  AD  98-18-12,  Amendment  39- 
10728  (63  FR  48571,  September  11, 
1998),  applicable  to  certain  Textron 
Lycoming  reciprocating  engines  with 
Crane/Lear  Romec  "AN"  rotary  fuel 
pump  series  RG9080,  RG9570,  and 
RG17980  installed.  That  AD  requires 
initial  and  follow-up  torque  check 
inspections  of  pump  relief  valve 
attaching  hardware  screws,  to  prevent 
fuel  leakage.  That  condition,  if  not 
corrected,  could  result  in  an  engine 
failure,  engine  fire,  and  damage  to  or 
loss  of  aircraft. 

Since  AD  98-18-12  was  issued,  the 
manufacturer  of  the  fuel  pump  has 
introduced  a  new  design  pump  relief 
valve  housing  and  associated  parts,  that 
provides  enhanced  resistance  to  fuel 
leakage  on  Crane/Lear  Romec  "AN" 
rotary  fuel  pumps,  series  RG9080, 
RG9570,  and  RG17980.  The  proposed 
AD  would  also  address  two  concerns 
with  the  current  AD: 

•  Initial  and  follow-up  torque  checks 
of  affected  pumps  used  as  replacement 
pumps;  and 

•  Compliance  time  for  follow-up 
torque  checks. 

The  current  AD  does  not  address 
installing  affected  pumps  as 
replacement  pumps.  The  proposed  AD 
would  allow  installation  of  replacement 
pumps  not  modified  with  a  newly 
designed  valve,  and  require  the  same 
initial  and  follow-up  torque  checks  to  be 
performed  to  all  replacement  pumps 
until  a  pump  with  a  "/M"  after  the  part 
number  is  installed. 

Additionally,  the  cvirrent  AD  does  not 
specify  an  exact  time  by  when  follow- 
up  torque  checks  must  be  performed. 
The  current  AD  requires,  and  the 
proposal  would  require,  that  operators 
perform  those  follow-up  torque  checks 
after  waiting  a  minimum  time,  either  50 
hours  TIS  or  6  months,  in  order  to  allow 
the  gasket  to  seat.  Follow-up  torque 
checks  performed  too  soon  after  the 
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initial  torque  is  set,  would  not  reveal 
potentialloosening  that  could  lead  to 
the  fuel  leaks.  The  FAA  expected  that 
operators  would  perform  follow-up 
checks  at  the  next  opportunity  after  that 
minimum  period  had  elapsed  to  ensure 
that  the  gasket  had  fully  seated  and  that 
fuel  leaks  were  no  longer  likely  to 
develop.  Therefore,  this  proposal  would 
require  follow-up  torque  checks  at 
periodic  intervals,  and  when  no 
retorquing  is  required,  visual 
inspections  at  periodic  intervals. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Lycoming 
Service  Bulletin  (SB)  No.  529B,  dated 
June  10.  2002.  that  describes  procedures 
for  initial  and  follow-up  torque  check 
inspections  of  affected  ptmip  relief 
valve  attaching  screws. 

FAA's  Determination  of  an  Unsafie 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Textron  Lycoming 
reciprocating  engines  with  Crane/Lear 
Romec  "AN"  rotary  fuel  pump  series 
RG9080,  RG9570,  and  RG17980 
installed,  the  proposed  AD  would 
supersede  AD  98-18-12,  maintaining 
the  same  requirement  for  initial  and 
follow-up  torque  check  inspections  of 
relief  valve  attaching  screws,  and  add  as 
a  terminating  action,  replacement  of  the 
fuel  pump  with  one  having  a  newly 
designed  valve  housing.  The  actions 
must  be  done  in  accordance  with  the 
service  bulletin  described  previously. 

Economic  Analysis 

There  are  about  16,000  engines  with 
Crane/Lear  Romec  "AN"  rotary  fuel 


pmnps  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
9,600  pumps  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  3  work 
hours  per  pump  to  pterform  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $300  per  pump.  Based  on 
these  figures,  the  total  cost  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,608,000. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10728  (63  FR 
48571,  September  11, 1998),  and  by 
adding  a  new  airworthiness  directive,  to 
read  as  follows: 

Textron  Lycoming:  Docket  No.  97-ANE-50. 
Supersedes  AD  98-18-12,  Amendment 
39-10728. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Textron  Lycoming  IO-320, 
LlO-320,  IO-360,  HIO-360,  TlO-360.  LTIO- 
360,  GO-435,  GO-480.  IGQ-480-A1B6,  lO- 
540.  IGO-540,  AEIO-540.  HIO-540.  TIO- 
540.  LTIO-540.  TIGO-541. 10-720,  and  TIO- 
720  reciprocating  engines,  with  Crane/Lear 
Romec  RG9080.  RG9570,  and  RG17980  series 
"AN"  rotary  fuel  pumps  listed  in  Table  1 
installed.  Table  1  follows: 


Table  1  .—Applicable  Pump  Cross  Reference  List 


Lear/Romec  series 


RG9080F2  .. 

RG9080J4A 

RG9080J6A 

RG9080J7A 

RG9080J8A 

RG9570K1   .. 

RG9570P/P1 

RG17980  

RG17980A  .. 
RG17980D  .. 
RG17980E  .. 
RG17980J  ,.. 
RG17980K  .. 
RG17980P  .. 
RG17980U  .. 


Textron  Lycoming  part  number  (P/N) 


68262,  68262-85 
LW-13909,  LW-1 3909-85 
LW-14444,  LW-1 4444-85 
LW-1 3920.  LW-1 3920-85 
LW-1 5740,  LW-1 5740-85 
62E22288 
LW-1 901 2 
74547,  74547-85 
76188,  76188-85 
76486,  76486-85 
77443,  77443-85 
78993,  78993-85 
LW-1 1 1 66,  LW-1 1 1 66-85 
LW-1 2534,  LW-1 2534-85 
62D21 153,62021 


These  engines  are  installed  on.  but  not 
limited  to  hiel  injected,  reciprocating  engine- 
powered  aircraft  manufoctured  by  Cessna, 
The  New  Piper,  Inc.,  Mooney,  Raytheon 


(Beech),  Bellanca.  Champion.  Partenavia. 
Rockwell,  Schweizer,  Enstrom,  Aerospatiale 
(SOCATA),  Maule.  Aero  Commander,  Helio, 
Hiller,  and  Pacific  Aerospace  Corp. 


Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


76704  Federal  Register / Vol.  67.  No.  240 /Friday,  December  13,  2002 / Proposed  Rules 


subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
s[>ecific  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless  already  done. 

To  prevent  rotary  fuel  pump  leaks,  which 
could  result  in  an  engine  failure,  engine  fire, 
and  damage  to  or  loss  of  the  aircraft, 
accomplish  the  following: 

(a)  If  the  Lear/Romec  part  number  (P/N)  on 
rotary  fuel  pumps,  series  RG9080,  RG9570,  or 
RG17980  has  an  "/M"  suffix,  the  pump  has 
been  modified,  and  no  further  action  is 
required. 

(b)  If  the  P/N  does  not  have  an  "/M"  suffix, 
perform  initial  and  follow-up  torque  check 
inspections  of  pump  relief  valve  attaching 
screws  in  accordance  with  the 
Accomplishment  Instructions  of  Lycoming 
Service  Bulletin  (SB)  No.  529B.  dated  )une 
10,  2002.  as  follows: 

(1)  Within  10  hours  time-in-service  (TIS), 
or  30  days  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  p)erform  the  initial 
torque  check  inspection.  If  the  torque  does 
not  meet  the  specifications  in  Lycoming  SB 
No.  529B,  dated June  10,  2002,  tighten  screws 
to  the  required  torque  in  accordance  with 
that  SB. 

(2)  Perform  follow-up  torque  check 
inspections  at  30  hour  intervals  TIS.  or  6 
months  since  the  previous  torque  check 
inspection,  whichever  occurs  first.  If  the 
torque  does  not  meet  the  specification  in 
Lycoming  SB  No.  529B,  dated  June  10,  2002, 
during  this  follow-up  inspection,  tighten 
screws  to  the  required  torque  in  accordance 
with  that  SB. 

(3)  Continue  the  follow-up  torque  check 
inspections  required  by  paragraph  (a)(2)  of 
this  AD  until: 

(i)  The  accumulation  of  100  hours  TIS 
since  the  inspection  with  the  torque 
remaining  within  the  SB  specification:  or 

(ii)  The  torque  meets  the  SB  specification 
during  the  initial  inspection  and  a 
subsequent  inspection  taking  place  after 
accumulating  an  additional  50  hours  TIS  also 
meets  the  SB  specification. 

(4)  After  the  accumulation  of  100  hours  TIS 
since  the  inspection  with  the  torque 
remaining  within  the  SB  specification: 
visually  inspect  the  pump  at  50-hour 
intervals  until  the  pump  is  replaced  with  a 
modified  pump  (with  the  "/M"  after  the  part 
number). 

(c)  Replacement  of  a  rotary  fuel  pump 
series  RG9080.  RG9570.  or  RG17980.  with  an 
unmodified  pump  (without  the  "/M"  after 
the  part  number)  requires  repeating  the 
initial  and  follow-up  inspections  in 
accordance  with  paragraph  (b)  of  this  AD. 

Optional  Terminating  Action 

(d)  Replacement  of  a  rotary  fuel  pump 
series  RG9080,  RG9570,  or  RG17980,  with  a 


modified  pump  (with  the  "/M"  after  the  part 
number)  constitutes  terminating  action  for 
the  inspection  requirements  specified  in 
paragraphs  (b)(1)  through  (b)(4)  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  York 
ACO. 

Special  Flight  Permits  ^ 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  inspection  requirements 
of  this  AD  can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
December  5,  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-31396  Filed  12-12-02;  8:45  am] 
MUMO  COOe  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-73-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Aerospatiaie 
Model  ATR42-500  Series  Airplanes, 
and  Model  ATR72-102,  -202,  -212,  and 
-21 2A  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR42-500 
series  airplanes,  and  Model  ATR72-102, 
-202,  -212,  and  -212A  series  airplanes. 
This  proposal  would  require 
replacement  of  insulation  blankets 
constructed  of  metallized 
polyethyleneteraphthalate  (MPET) 
located  from  sections  11  through  16  of 
the  fuselage  with  new  insulation 
blankets  constructed  of  Terul  18''^. 
This  proposal  is  prompted  by  reports  of 
in-flight  and  groimd  fixes  on  certain 
airplanes  manufactured  with  insulation 


blankets  constructed  of  MPET,  which 
may  contribute  to  the  spread  of  a  fire 
when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking.  The  action  specified  by  the 
proposed  AD  is  intended  to  ensure  that 
insulation  blankets  constructed  of 
MPET  are  removed  from  the  fuselage. 
Such  insulation  blankets  could 
propagate  a  small  fire  that  is  the  result 
of  an  otherwise  harmless  electrical  arc 
and  could  lead  to  a  much  larger  fire. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  13,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
73-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-73-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &t)m 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
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in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 

requested. 

•  Include  justification  (e.g.,  reasons  or 

data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-73-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-73-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-500  series 
airplanes,  and  Model  ATR72-102,  -202, 
-212,  and  -212A  series  airplanes.  The 
DGAC  advises  that  it  has  received 
reports  of  fires  initiated  by  an  electrical 
short  circuit  behind  a  sidewall,  in 
which  the  flammability  characteristics 
of  thermal/acoustical  insulation 
material  constructed  of  metallized 
polyethyleneteraphthalate  (MPET)  may 
have  been  a  contributing  factor. 
Although  reported  incidents  have  not 
occured  on  ATR  airplane  models,  the 
DGAC  has  issued  French  airworthiness 
directives  2001-635-061  (B)  and  2001- 
636-088(B),  both  dated  December  26, 
2001,  in  order  to  assure  the  continued 
airworthiness  of  Aerospatiale  Model 
ATR42-500  series  airplanes,  and  Model 


ATR72-102,  -202,  -212,  and  -212A 
series  airplanes  in  France. 

Insulation  blankets  constructed  of 
MPET  that  are  installed  in  the  fuselage, 
if  not  removed,  could  propagate  a  small 
fire  that  is  the  result  of  an  otherwise 
harmless  electrical  arc  and  could  lead  to 
a  much  larger  fire. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Avions 
de  Transport  Regional  Service  Bulletin 
ATR42-25-0134  (for  Model  ATR42-500 
series  airplanes);  and  ATR72-25-1074 
(for  Model  ATR72-102,  -202,  -212, 
-212A  series  airplanes);  both  dated 
January  24,  2002.  These  service 
bulletins  describe  procedures  for 
replacing  the  existing  insulation 
blankets  constructed  of  MPET  located 
from  sections  11  through  16  of  the 
fuselage  with  new,  improved  insulation 
blankets  constructed  of  Terul  18""^. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandatory. 

FAA's  Conclusions 

These  airplane  models  are 
manufacttu«d  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  desigii  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  service  bulletin 
described  previously. 

Differences  Between  Proposed  Rule  and 
Foreign  Airworthiness  Directives 

The  proposed  AD  would  differ  from 
the  parallel  French  airworthiness 
directives  in  that  it  would  require 
accomplishment  of  the  replacement 
within  5  years  after  the  effective  date  of 
this  AD.  The  parallel  French 


airworthiness  directives  require 
accomplishment  of  the  replacement 
during  the  next  "eight-year  calendar 
check  and  before  May  31,  2009."  hi 
developing  an  appropriate  compliance 
time  for  this  proposed  AD,  the  FAA 
considered  not  only  the  DGAC's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  the 
compliance  time  mandated  in 
previously  issued  ADs  concerning 
insulation  blankets  constructed  of 
MPET  installed  on  other  transport 
category  airplanes,  and  the  average 
utilization  of  the  affected  fleet. 
The  FAA's  intent  is  that  the 
replacement  be  conducted  during  a 
regularly  scheduled  maintenance  visit 
for  the  majority  of  the  affected  fleet, 
when  the  airplanes  would  be  located  at 
a  base  where  special  equipment  and 
trained  personnel  would  be  readily 
available,  if  necessary.  In  order  to  meet 
the  deadline,  the  FAA  expects  early 
planning  and  anticipates  that  operators 
will  have  to  take  advantage  of  every 
heavy  maintenance  opportunity.  In  light 
of  these  factors,  the  FAA  finds  a  5-year 
compliance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  The  difference  in 
compliance  time  has  been  coordinated 
with  and  acknowledged  by  the  DGAC. 

Cost  Impact 

The  FAA  estimates  that  2 
Aerospatiale  Model  ATR42-500  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  500  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $50,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  of 
Model  ATR42-500  series  airplanes  is 
estimated  to  be  $160,000  or  $80,000  per 
airplane. 

The  FAA  estimates  that  19 
Aerospatiale  Model  ATR72-102,  -202, 
-212,  and  -212A  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  takd 
approximately  500  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $60,000 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  of  Model  ATR72-102,  -202. 
-212,  and  -212A  series  airplanes  is 
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estimated  to  be  $1,710,000  or  $90,000 
p&  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regiilations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States',  on  the  relationship 
between  the  national  Govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  2002-NM-73-AD. 

Applicability:  Model  ATR42-500  series 
airplanes,  and  Model  ATR72-102,  -202, 
-212,  and  -212A  series  airplanes,  certificated 
in  any  category;  except  those  airplanes  on 
which  ATR  Modification  5117  or  5322 
(reference  Avions  de  Transport  Regional 
Service  Bulletin  ATR  42-25-0134,  dated 
January  24,  2002.  or  Avions  de  Transport 
Regional  Service  Bulletin  ATR  72-25-1074. 
dated  lanuary  24.  2002;  as  applicable)  has 
been  installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  insulation  blankets 
constructed  of  metallized 
polyethyleneteraphthalate  (MPET)  are 
removed  from  the  fuselage,  to  prevent 
propagation  of  a  fire  that  is  the  result  of  an 
otherwise  harmless  electrical  arc  and  could 
lead  to  a  much  larger  fire,  accomplish  the 
following: 

Inaulation  Blanket  Replacement 

(a)  Within  5  years  after  the  effective  date 
of  this  AD,  replace  insulation  blankets 
located  firom  sections  11  through  16  inclusive 
of  the  fuselage  with  new.  improved 
insulation  blankets  constructed  of  Terul 
18''^,  in  accordance  with  the 
Accomplishment  Instructions  of  Avions  de 
Transport  Regional  Service  Bulletin  ATR42- 
25-0134  (for  Model  ATR42-500  series 
airplanes);  or  ATR72-25-1074  (for  Model 
ATR72-102.  -202.  -212.  -212A  series 
airplanes);  both  dated  January  24.  2002;  as 
applicable. 

Note  2:  Although  paragraph  (a)  of  this  AD 
allows  up  to  5  years  for  the  required 
replacement,  the  FAA  encourages  operators 
to  review  their  airplanes  to  assess  their 
individual  needs  for  materials  and  plan 
accordingly.  The  FAA  anticipates  that 
operators  will  accomplish  the  requirements 
of  this  AD  at  the  earliest  practicable 
maintenance  opportunity  to  lessen  the 
burden  toward  the  end  of  the  compliance 
time. 

Part  Installatioa 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  insulation  blanket 
constructed  of  MPET  on  any  airplane. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
635-061(B)  and  2001-636-088(B).  both  dated 
December  26,  2001. 

Issued  in  Renton,  Washington,  on 
December  6,  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-31471  Filed  12-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administnrtion 

21  CFR  Part  870 

[Docket  No.  94N-0418  and  96P-0276] 

Medical  Devices:  Cardiovascular 
Devices:  Reclassification  of  the 
Arrtiythmia  Detector  and  Alarm 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  the  arrhythmia  detector  and 
alarm  fi-om  class  III  (premarket 
approval)  to  class  II  (special  controls) 
based  on  new  information  regarding  the 
device.  FDA  is  also  proposing  to  revise 
the  identification  of  the  arrhythmia 
detector  and  alarm  to  separate  the 
automated  external  defibrillator  (A£D) 
from  the  identification  of  the  arrhythmia 
detector  and  alarm.  FDA  intends  to 
propose  the  reclassification  of  the  A£D 
at  a  later  time.  FDA  is  taking  this  action 
in  response  to  petitions  submitted  imder 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  as  amended  by  the 
Medical  Device  Amendments  of  1976 
(the  1976  amendments)  and  the  Safe 
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Medical  Devices  Act  of  1990  (the 
SMDA),  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

DATES:  Submit  written  or  electronic 
comments  by  March  13,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to:  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  C.  Carey,  Center  for  Devices  and 
Radiological  Health  (HFZ^SO),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8609. 
SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Authorities 

The  act,  as  amended  by  the  1976 
amendments  (Public  Law  94-295),  the 
SMDA  (Public  Uw  101-629),  and 
FDAMA  (Public  Law  lp5-115). 
establishes  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  established 
three  categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness.  The 
three  categories  of  devices  are  class  I 
(general  controls),  class  II  (special 
controls),  and  class  QI  (premarket 
approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28,  1976  (the  date  of 
enactment  of  the  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  frtim  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  to  as  postamendment 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  III  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until  the  device  is 
reclassified  into  class  I  or  II  or  FDA 
issues  an  order  finding  the  device  to  be 
substantially  equivalent,  in  accordance 
with  section  513(i)  of  the  act,  to  a 
predicate  device  that  does  not  require 


premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  (510(k))  procedures, 
without  submission  of  a  premarket 
approval  application  imtil  FDA  issues  a 
final  regulation  imder  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

The  SMDA  added  section  515(i)  to  the 
act.  This  section  requires  FDA  to  issue 
an  order  to  manufacturers  of 
preamendment  class  ID  devices  and 
substantially  equivalent 
postamendments  devices  for  which  no 
final  regulation  requiring  the 
submission  of  premarket  approval 
applications  (PMAs)  has  been  issued. 
This  order  requires  such  manufacturers 
to  submit  to  the  agency  a  summary  of, 
and  a  citation  to,  any  information 
known  or  otherwise  available  to  them 
respecting  such  devices,  including 
adverse  safety  and  effectiveness 
information  that  has  not  been  submitted 
under  section  519  of  the  act  (21  U.S.C. 
360i).  Section  519  of  the  act  requires 
manufacturers,  importers,  distributors, 
and  device  user  facilities  to  submit 
adverse  event  reports  of  certain  device- 
related  events  and  reports  of  certain 
corrective  actions  taken.  Section  515(i) 
of  the  act  also  directs  FDA  '  )  either 
revise  the  classification  of  ilie  device 
into  class  I  or  class  n  or  require  the 
device  to  remain  in  class  III  and 
establish  a  schedule  for  the 
promulgation  of  a  rule  requiring  the 
submission  of  PMAs  for  those  devices 
remaining  in  class  m. 

In  the  Federal  Register  of  May  6, 1994 
(59  FR  23731),  FDA  announced  the 
availability  of  a  document  setting  forth 
its  strategy  for  implementing  the 
provisions  of  the  SMDA  that  require 
FDA  to  review  the  classification  of 
preamendments  class  III  devices.  Under 
this  plan,  the  agency  divided 
preamendment  class  III  devices  into  the 
following  three  groups:  (1)  Group  1 
devices  are  devices  that  FDA  believes 
raise  significant  questions  of  safety  and/ 
or  effectiveness,  but  are  no  longer  used 
or  are  in  very  limited  use;  (2)  group  2 
devices  are  devices  that  FDA  believes 
have  a  high  potential  for  being 
reclassified  into  class  11;  and  group  3 
devices  are  devices  that  FDA  believes 
are  ciurentiy  in  commercial  distribution 
and  are  not  likely  candidates  for 
reclassification.  FDA  also  announced  its 
intention  to  call  for  submission  of  PMAs 


for  the  15  highest  priority  devices  in 
group  3,  and  for  all  group  1  devices.  The 
agency  also  announced  its  intention  to 
issue  an  order  under  section  515(i)  of 
the  act  for  the  remaining  group  3 
devices  and  for  all  of  the  group  2 
devices. 

In  the  Federal  Register  of  August  14, 
1995  (60  FR  41984  and  60  FR  41986), 
FDA  published  two  orders  for  certain 
class  in  devices  requiring  the 
submission  of  safety  and  effectiveness 
information  in  accordance  with  the 
preamendments  class  III  strategy  for 
implementing  section  515(i)  of  the  act. 
FDA  published  two  updated  orders  in 
the  Federal  Register  of  June  13, 1997 
(62  FR  32352  and  32355).  The  orders 
describe  in  detail  the  format  for 
submitting  the  type  of  information 
required  by  section  515(i)  of  the  act  so 
that  the  information  submitted  would 
clearly  support  either  reclassification  or 
indicate  that  a  device  should  be  retained 
in  class  III.  The  orders  also  scheduled 
the  required  submissions  in  groups,  at 
6-month  intervals,  beginning  with 
August  14,  1996.  The  device  proposed 
in  this  regulation  for  reclassification 
was  included  in  group  3. 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  This  section 
provides  that  FDA  may,  by  rulemaking, 
reclassify  a  device  based  upon  "new 
information."  The  reclassification  can 
be  initiated  by  FDA  or  by  the  petition 
of  an  interested  person. 

The  term  "new  information,"  as  used 
in  section  513(e)  of  the  act,  includes 
information  developed  as  a  result  of  a 
reevaluation  of  the  data  before  the 
agency  when  the  device  was  originally 
classified,  as  well  as  information  not 
presented,  not  available,  or  not 
developed  at  that  time.  (See,  e.g., 
Holland  Rantos  v.  United  States 
Department  of  Health,  Education,  and 
Welfare,  587  F.2d  1173,  1174  n.l  (D.C. 
Cir.  1978);  Upjohn  v.  Finch,  422  F.2d 
944  (6th  Cir.  1970):  and  Bell  v.  Goddard. 
366  F.2d  177  (7th  Cir.  1966).) 

Reevaluation  of  the  data  previously 
before  the  agency  is  an  appropriate  basis 
for  subsequent  regulatory  action  where 
the  reevaluation  is  made  in  light  of 
changes  in  "medical  science." 

(See  Upjohn  v.  Finch,  supra,  422  F.2d 
at  951),  or  in  light  of  newly  available 
regulatorv  controls  (cf.  Ethicon,  Inc.,  v. 
FDA,  762  F.  Supp;  382,  388-389  (D.D.C. 
1991)),  such  as  special  controls  or 
design  controls.  However,  regardless  of' 
whether  data  before  the  agency  are  past 
or  new  data,  the  "new  information"  on 
which  any  reclassification  is  based  is 
required  to  consist  of  "valid  scientific 
evidence"  as  defined  in  section 
513(a)(3)  of  the  act  and  21  CFR 
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860.7(c)(2).  FDA  relies  upon  "valid 
scientific  evidence"  in  the  classification 
process  to  determine  the  level  of 
regulation  for  devices. 

n.  Regulatory  History  of  the  Device 

The  arrhythmia  detector  and  alarm 
subject  to  this  proposal  was  classified  in 
part  870  (21  CFR  part  870)  by  a  final 
rule  published  in  the  Federal  Register 
of  February  5.  1980  (45  FR  7907)  at 
§  870.1025.  In  the  proposed  rule  upon 
which  the  final  rule  was  based  (March 
9. 1979  (44  FR  13284)).  FDA  considered 
the  recommendations  of  the 
Cardiovascular  Device  Classification 
Panel.  Subsequently,  FDA  classified  the 
arrhythmia  detector  and  alarm  into  class 
III,  because  there  was  insufficient 
information  to  determine  that  class  I  or 
class  U  controls  could  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

FDA  is  addressing  three  petitions  to 
reclassify  arrhythmia  detectors  and 
alarms  from  the  Health  Industry 
Manufacturers  Association  (HIMA) 
(now  known  as  Advamed):  Quinton 
Instrument  Co.;  and  Zymed  Medical 
Instrumentation  (Refs.  1  through  3)  and 
safety  and  effectiveness  information 
("515(i)  submissions")  submitted  by 
Datascope  Corp.;  Hogan  and  Harton 
L.L.P.;  Life  Sensing  Instrument  Co.;  Inc.; 
Medical  Data  Electronics;  Mennen 
Medical  Ltd.:  Mortara  Instrument:  and, 
Olsson,  Frank  and  Weeda,  P.C.  (Refs.  4 
through  10). 

FDA  is  not  addressing  at  this  time  the 
petitions  submitted  by  HIMA 
(Advamed)  to  reclassify  automated 
external  defibrillators  (AEDs)  from  class 
III  to  class  II.  This  device  is  primarily 
designed  for  a  different  intended  use 
than  the  arrhythmia  detector  and  alarm. 
An  AED  has  a  shock  advisory  algorithm, 
automatically  detects  a  shockable 
cardiac  rhythm,  and  automatically 
delivers  an  electric  shock  (fully 
automated  device)  or  delivers  a  shock 
when  activated  by  the  operator  (semi- 
automated  device).  Defibrillators  are 
preamondment  class  II  devices  under 
§  870.5300.  Arrhythmia  detectors  and 
alarms  are  preamendment  class  III 
devices  under  §870.1025.  AEDs  are 
devices  found  substantially  equivalent 
to  the  class  III  arrhythmia  detector  and 
alarm  (§  870.1025)  in  response  to  a 
510(k)  because  they  are  a  combination 
of  the  class  II  defibrillator  and  the  class 
III  arrhythmia  detector  and  alarm.  FDA, 
therefore,  found  them  equivalent  to  the 
higher  class  of  the  combined  devices.  In 
a  future  issue  of  the  Federal  Register, 
FDA  will  publish  a  notice  of  a  panel 
meeting  that  will  discuss  the  possible 
reclassification  of  AEDs. 


m.  Proposed  Addition  of  Identification 
for  AEDs 

FDA  is  proposing  to  add  a  new 
identification  of  the  AEDs  to  read  as 
follows: 

An  automated  external  defibrillator  is  a 
low-energy  device  with  a  rhythm  recognition 
detection  system  that  delivers  into  a  50  ohm 
test  load  an  electrical  shock  of  a  maximum 
of  360  joules  of  energy  used  for  defibrillating 
(restoring  normal  heart  rhythm)  the  atria  or 
ventricles  of  the  heart.  The  device  analyzes 
the  patient's  electrocardiogram,  interprets  the 
cardiac  rhythm  and  automatically  delivers  an 
electrical  shock  (fully  automated  AED).  or 
advises  the  user  to  deliver  the  shock  (semi- 
automated  or  shock  advisory  AED)  to  treat 
ventricular  fibrillation  or  pulseless 
ventricular  tachycardia. 

The  name  of  the  classification 
regulation,  arrhythmia  detector  and 
alarm  and  the  identification  of  these 
devices  will  remain  unchanged. 

rV.  Proposed  Reclassification 

FDA  is  proposing  that  the  arrhythmia 
detector  and  alarm  be  reclassified  fix>m 
class  III  to  class  II.  FDA  believes  that  the 
guidance  document  identified  in  section 
VIII  of  this  document  as  the  special 
control  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  Therefore,  in  accordance 
with  sections  513(e)  and  515(i)  of  the  act 
and  21  CFR  860.130,  based  on  new 
information  with  respect  to  the  device, 
FDA  is  proposing  to  reclassify  the 
arrhythmia  detector  and  alarm 
preamendment  class  III  device  into  class 
II. 

The  agency  does  not  intend  to  exempt 
this  proposed  class  II  device  from 
premarket  notification  (510(k)) 
submissions  as  permitted  by  section 
510(m)oftheact. 

FDA  believes  that  it  needs  to  review 
the  information  to  address  the  risks 
identified  in  the  guidance  document  in 
order  to  assure  that  a  new  device  is  at 
least  as  safe  and  effective  as  legally 
marketed  devices. 

V.  Risks  to  Health 

After  considering  the  information 
discussed  by  the  panel  diuing  the 
original  classification  proceedings,  as 
well  as  published  literature,  medical 
device  reports  (MDR),  and  section  515(i) 
of  the  act  submissions  of  safety  and 
effectiveness  information,  FDA  has 
evaluated  the  risks  associated  with  the 
arrhythmia  detector  and  alarm.  FDA 
now  believes  that  the  following  are  the 
risks  to  health  associated  with  the  use 
of  the  arrhythmia  detector  and  alarm: 

A.  Misdiagnosis 

Inaccurate  electrocardiogram  (ECG) 
waveform  measurement  and  analysis 
can  lead  to  misdiagnosis  and  could 


result  in  failure-to-alarm  in  the  case  of 
life  threatening  arrhythmias  or  cause 
false  alarms  to  be  activated.  Conditions 
exist  under  which  an  algorithm  may 
misclassify  portions  of  the  ECG 
waveform.  Inadequate  design  and  poor 
signal  processing  techniques  in  the 
presence  of  artifact  or  noise  can  also 
result  in  miscounting  of  heart  rate  and 
misclassification  of  arrhythmias.  Noise 
degrades  signal  quality  and  is  affected 
by  patient  motion,  electromagnetic 
interference,  and  improper  electrode 
placement.  It  may  distort  the  signal  to   ' 
the  point  the  data  are  invalid  or  cannot 
be  analyzed. 

Although  the  algorithm  in  most 
commercially  available  devices  today 
has  improved  accuracy  in  both  beat 
detection  and  beat  classification  with 
enhanced  noise  reduction  techniques,  it 
is  extremely  difficult  to  design  a  system 
that  accurately  analyzes  100  percent  of 
all  arrhythmias.  Algorithm  accuracy  is  a 
potential  safety  and  effectiveness  issue; 
however,  it  is  not  frequently  reported  as 
an  adverse  event.  Approximately  6 
percent  of  the  MDR  and  complaint  data 
are  attributed  to  algorithm  accuracy 
(Ref.  1).  The  ability  of  ST-segment 
measurement  algorithm  performance  to 
predict  clinical  conditions  has  not  been 
completely  validated.  Literature 
indicates  that  this  capability  is  helpful 
for  patients  who  have  the  potential  of 
experiencing  ischemic  episodes  and 
some  clinicians  believe  changes  in  the 
ST  segment  can  be  indicative  of 
myocardial  ischemia  (Refs.  11  through 
15). 

The  performance  of  an  automated, 
computerized,  arrhythmia  monitor 
system  is  dependent  on  the  accuracy  of 
the  arrhythmia  detection  and 
identification  algorithm.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  physician  may  prescribe 
a  course  of  treatment  that  places  the 
patient  at  risk. 

B.  Incorrect  Pacemaker  Pulse  Detection 

Many  patients  on  ECG  monitoring 
systems  also  have  pacemakers.  This 
condition  poses  a  particular  problem  as 
the  detection  of  pacemaker  pulse  artifact 
during  "loss  of  capture"  (heart  does  not 
respond  to  the  pacing  pulse  stimulus), 
may  inappropriately  be  interpreted  as  a 
normal  beat.  Failure  of  a  heart  rate 
alarm  to  occur  during  loss  of  capture 
compromises  the  patient's  condition 
and  may  result  in  death.  In  the  early 
1990s,  Emergency  Care  Research 
Institute  (ECRI)  investigated  the 
difficulties  in  monitoring  pacemaker 
patients  (Ref.  16).  Their  initial  testing  of 
the  patient  monitors  demonstrated  the 
devices'  limited  ability  to  reliably  reject 
simulated  pacemaker  signals.  A 
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subsequent  1994  publication  reported 
concerns  about  the  ability  of  telemetry 
arrhythmia  monitoring  systems  to 
accurately  and  reliably  identify 
pacemaker  pulses  (Ref.  17).  Another 
type  of  problem  encountered  when 
monitoring  patients  with  pacemakers  is 
a  false  alarm  due  to  a  "no  detect"  time 
window  (a  brief  period  when  the  device 
is  not  sensing  the  patient's  ECG)  that 
occurs  when  the  monitor  sees  the 
pacemaker  spike,  but  fails  to  see  the 
patient's  own  ECG  signal.  Although  the 
potential  risk  associated  with 
pacemakers  is  high,  the  incidence  of 
incorrect  pacemaker  pulse  detection  is 
low  based  on  the  relatively  small 
number  of  reports.  A  review  of 
manufacturers'  MDRs  between  1984  and 
1995  showed  that  approximately  14 
percent  of  MDRs  were  attributed  to  pace 
pulse  detection  capability  (Ref.  1). 

C.  Delayed  Response  to  Life  Threatening 
Arrhythmias  Due  to  User  Error, 
Improper  Training,  and  Unattended 
Monitors 

The  level  of  training  and  quality  of 
user  training  greatly  affect  the  safe  and 
effective  operation  of  arrhythmia 
monitoring  systems.  An  unattended 
monitor,  or  use  by  untrained  or 
improperly  trained  clinical  staff,  can 
adversely  affect  system  performance.  In 
a  system  where  excessive  false  alarms 
occur  (from  causes  described  in 
previous  paragraphs),  this  may  result  in 
user  failure  to  respond  promptly  to 
critical  alarms.  Furthermore,  caregivers 
could  develop  a  negative  attitude  from 
the  false  alarms,  eroding  user 
confidence  in  the  device  and  resulting 
in  deactivation  of  the  alarm  or  failure  to 
reset  the  alarm.  HIMA  (Advamed) 
indicated  that  approximately  15  percent 
(9  of  59)  of  the  NiDRs  from  1984  to  1995 
were  attributed  to  alarm  functionality 
(i.e.,  alarms  turned  off  by  the  staff)  (Ref. 
1).  Other  device  performance  concerns 
are  difficulty  in  using  the  device  and  the 
device  taking  too  much  time  to  use  (i.e., 
setting  up  the  patient  and  ensuring  that 
the  algorithm  has  learned  the 
appropriate  rhythms)  (Ref.  18). 

D.  Loss  of  Alarm  at  Central  Station  or 
Bedside 

Loss  of  alarm  at  central  station  or 
bedside  may  occur  due  to  software 
crash,  hardware  failure  preventing 
communication,  and/or  the  inability  of 
central  station  to  receive  data/alarms 
from  the  bedside  monitor. 

E.  Excessive  Patient  Leakage  Current 

Excessive  patient  leakage  current  may 
result  in  electrically  induced  cardiac 
arrhythmias. 


VI.  Summary  of  the  Reasons  for 
Reclassification 

After  considering  the  data  and 
information  contained  in  the  petitions, 
515(i)  submissions  of  safety  and 
effectiveness  information,  published 
literature,  and  over  20  years  of  device 
experience  in  the  clinical  enviromnent, 
FDA  believes  that  the  arrhythmia 
detector  and  alarm  can  be  reclassified 
into  class  II.  Special  controls,  in 
addition  to  general  controls,  can  address 
the  risks  described  above  and  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA 
believes  there  is  sufficient  information 
to  establish  special  controls  to  provide 
such  assurance. 

Vn.  Summary  of  Data  Upon  Which  the 
Reclassification  is  Based 

In  addition  to  the  potential  risks  of 
the  arrhythmia  detector  and  alarm 
described  in  section  V  of  this  dociunent, 
there  is  reasonable  knowledge  of  the 
benefits  of  the  device.  Specifically, 
arrhythmia  detector  and  alarm 
monitoring  systems  allow  cardiac 
monitoring  of  patients  who  are  at 
significant  risk  of  immediate  life- 
tlueatening  arrhythmias,  such  as 
patients  suspected  of  having  acute 
myocardial  infarction,  patients  who 
have  been  recently  resuscitated  from 
cardiac  arrest,  and  patients  with 
unstable  angina  (Ref.  19).  When 
monitoring  for  evidence  of  cardiac 
ischemia,  the  ST-segment  monitoring 
feature  in  the  arrhythmia  detector  and 
alarm  devices  allows  timely  notification 
of  ST-  segment  changes.  The  integrated 
alarm  system  alerts  caregivers  to  any  life 
threatening  arrhythmias  that  require 
their  immediate  attention  and 
assessment  of  the  patient's  condition 
before  treatment  intervention.  In 
addition  to  patient  cardiac  monitoring 
in  critical  areas,  it  is  also  frequently 
used  in  noncritical  settings  to  improve 
patient  care  management  and  serve  as  a 
labor  saving  device.  The  computerized 
documentation  or  trending  of 
arrhythmia  events  is  far  more  efficient 
than  piecing  together  pages  of  ECG 
strips. 

Based  on  the  available  information, 
FDA  believes  that  the  special  controls 
'  discussed  in  section  VII  of  thus 
docimient  are  capable  of  providing 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  arrhythmia  detector 
and  alarm  with  regard  to  the  identified 
risks  to  health  of  Uiis  device. 

Vm.  Proposed  Special  Controls 

FDA  believes  that  the  special  control 
guidance  docimient  entitled  "Class  II 
Special  Controls  Guidance  Document: 


Arrhythmia  Detector  and  Alarm;  Draft 
Guidance  for  Industry  and  FDA,"  in 
addition  to  general  controls,  can  address 
the  risks  to  health  described  in  section 
V  of  this  document.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
aimouncing  the  availability  of  this 
guidance  document.  FDA  is  also 
revising  §  870.1  to  inform  the  reader  as 
to  the  availability  of  the  guidance 
document. 

If  adopted,  following  the  effective 
date  of  a  final  rule  classifying  the 
device,  any  firm  submitting  a  510(k) 
premarket  notification  for  the  device 
would  need  to  address  the  issues 
covered  in  the  special  control  guidance. 
However,  the  firm  would  need  to  show 
only  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 

The  guidance  document  contains 
specific  recommendations  with  regard 
to  the  information  and  testing  in  the 
premarket  notification  application. 
Particular  sections  of  the  guidance 
document  address  the  following  topics: 

•  Safety  testing  (software  validation, 
electrical  safety  and  environmental 
handling  testing,  electromagnetic 
compatibility), 

•  Performance  testing,  and 

•  Labeling. 

A.  Safety  Testing 

Safety  testing  as  described  in  the 
guidance  document  includes  software 
validation,  electrical  safety  and 
environmental  handling  testing,  and 
electromagnetic  compatibility.  The  in 
vitro  safety  testing  can  help  control  the 
risks  of  incorrect  pacemaker  pulse 
detection  and  other  risks  associated 
with  the  use  of  the  device,  such  as  loss 
of  alarm  at  central  station  or  bedside 
monitor,  excessive  patient  leakage 
current,  injury  to  patient's  skin,  and 
electrical  shock  to  the  operator.  Proper 
design  can  improve  the  paced  patient 
algorithm  performance.  For  example, 
the  pace  pulse  detection  should  be 
implemented  on  the  unfiltered  ECG 
signal  prior  to  processing  of  the 
waveform  by  the  QRS  beat  detector. 
Most  of  the  other  concerns  addressed  in 
this  section  of  the  guidance  are  well 
known  and  are  generic  to 
microprocessor-controlled,  software- 
driven,  electromedical  devices.  This 
section  of  the  guidance  makes 
recommendations  on  the  qualification 
testing  to  evaluate  the  device  electrical 
safety  requirements,  its  ability  to 
function  after  exposure  to 
environmental  hazards,  electromagnetic 
compatibility  in  the  intended 
environment  of  use,  and  software 
validation  based  on  the  use  of  relevant 
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consensus  standards  and/or  other  FDA 
guidance  documents. 

B.  Performance  Testing 

The  section  on  performance  testing  of 
the  guidance  document  can  help  control 
the  risks  of  misdiagnosis  from 
inaccurate  ECG  signal  measurement  and 
misclassiHed  waveforms.  The 
availability  of  annotated  arrhythmia 
databases  has  allowed  detection 
algorithms  to  be  tested  on  the  same  data. 
It  is  recommended  that  manufacturers 
properly  test  the  accuracy  of  the 
automated  arrhythmia  detection  and  ST- 
segment  measurement  algorithms,  and 
disclose  the  results  of  those  tests.  This 
section  of  the  guidance  document  also 
emphasizes  testing  to  demonstrate 
conformance  to  relevant  ECG  standards, 
testing  alarm  accuracy  within  a  few 
seconds  of  the  onset  of  critical  life 
threatening  arrhythmias,  and  testing 
other  alarms  functions  including  those 
related  to  system  tasks.  The  guidance 
also  recommends  comparative  testing  to 
a  legally  marketed  predicate  device.  If 
the  device  incorporates  significant  new 
features,  additional  testing  may  be 
necessary.  These  tests  may  be 
conducted  in  the  laboratory  and/or 
clinical  settings. 

C.  Labeling 

As  described  in  the  guidance,  labeling 
can  help  control  the  delayed  responses 
to  life  threatening  arrhythmias  due  to 
user  error,  improper  training,  and 
unattended  monitors.  In  addition  to 
conformance  to  the  labeling  regulations 
at  21  CFR  part  801,  the  user  (operator) 
manual  should  contain  detailed 
operating  instructions  designed  to 
reduce  risks  from  user  error  with  the 
device.  Furthermore,  the  device  should 
be  operated  only  by  persons  with 
specific  training  in  the  use  of  the  device. 

IX.  FDA's  Tentative  Findings 

FDA  believes  that  the  arrhythmia 
detector  and  alarm  can  be  reclassified 
into  class  II  because  special  controls,  in 
addition  to  general  controls,  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device, 
and  there  i$  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance. 

X.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  proposed 
classification  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


XI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  act  of  1995  (Public 
Law  104-4).  Executive  order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
and  other  advantages,  distributive 
impacts,  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  this  device 
from  class  III  to  class  II  will  relieve  all 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act.  Manufacturers  of  class  III 
arrhythmia  detectors  and  alarms 
currently  are  required  to  submit 
premarket  notifications.  The  guidance 
document  reflects  existing  FDA  practice 
in  the  review  of  these  premarket 
notifications.  FDA  expects  that 
manufacturers  of  cleared  arrhythmia 
detectors  and  alarms  will  not  have  to 
take  any  additional  action  in  response  to 
this  rule,  if  FDA  finalizes  this  rule.  This 
rule  will  help  expedite  the  review 
process  for  any  new  manufacturers  of 
these  devices.  Because  reclassification 
will  reduce  regulatory  costs  with  respect 
to  this  device,  it  will  impose  no 
significant  economic  impact  on  any 
small  entities,  and  it  may  permit  small 
potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency  therefore  certifies  that  this 
proposed  rule,  if  issued,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  proposed  rule  will  not 
impose  costs  of  $100  million  or  more  on 
either  the  private  sector  or  state,  local, 
and  tribal  governments  in  the  aggregate, 
and  therefore  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 


XII.  Submission  of  Comments  and 
Proposed  Dates 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  comments  regarding 
this  proposal  by  (see  DATES).  Two  copies 
of  any  comments  are  to  be  submitted 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  proposes  that  any  find  regulation 
based  on  this  proposed  rule  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 
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List  of  Subjects  in  21  CFR  Part  870 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  870  be  amended  follows: 

PART  870— CARDIOVASCULAR 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c.  360e, 
360),  371. 

2.  Section  870.1  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§870.1    Scope. 

***** 

(e)  Guidance  documents  referenced  in 
this  part  are  available  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
guidance.html. 

2,  Section  870.1025  is  revised  to  read 
as  follows: 

§  870.1 025    Arrtiythmla  detector  and  alarm. 

(a)  Arrhythmia  detector  and  alarm 
(including  ST-segment  measurement 
and  alarm) — (1)  Identification.  An 
arrhythmia  detector  and  alarm  is  system 
that  monitors  the  electrocardiogram  and 
is  designed  to  produce  a  visible  or 
audible  signal  or  alarm  when  an  atrial 


or  ventricular  arrhythmia,  such  as  a 
premature  contraction  or  ventricular 
fibrillation,  exists. 

(2)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  the  FDA  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Arrhythmia 
Detector  and  Alarm;  Guidance  for 
Industry  and  FDA."  See  §  870.1  for  the 
availability  of  this  guidance  document. 

(b)  Automated  external  defibrillator — 
(1)  Identification.  An  automated 
external  defibrillator  is  a  low-energy 
device  with  a  rhythm  recognition 
detection  system  that  delivers  into  a  50 
ohm  test  load  an  electrical  shock  of  a 
meiximum  of  360  joules  of  enei;gy  used 
for  defibrillating  (restoring  normal  heart 
rhythm)  the  atria  or  ventricles  of  the 
heart.  The  device  analyzes  the  patient's 
electrocardiogram,  interprets  the  cardiac 
rhythm  and  automatically  delivers  an 
electrical  shock  (fully  automated  AED), 
or  advises  the  user  to  deliver  the  shock 
(semi-automated  or  shock  advisory 
AED)  to  treat  ventricular  fibrillation  or 
pulseless  ventricular  tachycardia. 

(2)  Classification.  Class  III  (premarket 
approval). 

(3)  Date  PMA  or  notice  of  PDF  is 
required.  No  effective  date  has  been 
established  of  the  requirement  for 
premarket  approval. 

Dated:  October  23,  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-31440  Filed  12-12-02;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 
[Public  Notice  4215] 

Documentation  of  Nonimmigrants 
Under  the  immigration  and  Nationaiity 
Act,  As  Amended — Elimination  of  Crew 
List  Visas 

agency:  Department  of  State. 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  Under  current  regulations, 
crewmen  working  on  vessels  and 
aircraft  bound  for  the  United  States  are 
able  to  obtain  crew  list  visas  without 
submitting  individual  application  forms 
or  undergoing  background  checks  that 
would  apply  to  many  if  they  applied  for 
individual  visas.  In  light  of  the  security 
concerns  resulting  from  the  events  of 
September  11,  2001,  the  Department  can 
no  longer  justify  issuance  of  a  visa 
without  the  ^ull  application  process. 


This  rule  proposes  to  amend  the 
regulations  to  eliminate  the  crew  list 
visa. 

DATES:  Written  comments  must  be 
received  on.or  before  February  11,  2003. 
ADDRESSES:  Written  comments  may  be 
submitted  to  the  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington.  DC 
20520-0106,  by  fax  to  202-663-3898  or 
by  e-mail  to  VisaRegs@state.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez.  Legislation  and  Regulations 
Division,  Visa  Services,  Department  of 
State,  Washington.  DC  20520-0106, 
202-663-1206  or  e-mail 
chavezpr@state.gov. 

SUPPLEMENTARY  INFORMATION: 
What  Is  a  Crew  List  Visa? 

The  Department's  current  regulation 
at  22  CFR  41.42(a)  defines  crew  list  visa 
as  follows:  "A  crew  list  visa  is  a 
nonimmigrant  visa  issued  on  a  manifest 
of  crewmen  of  a  vessel  or  aircraft  and 
includes  all  aliens  listed  in  the  manifest 
imless  otherwise  stated.  It  constitutes  a 
valid  nonimmigrant  visa  within  the 
meaning  of  INA  212{a)(7){B)(i)(II)." 

What  Are  the  Statutory  Authorities 
Pertaining  to  the  Crew  List  Visa? 

Authority  for  the  issuance  of  a  crew 
list  visa  is  derived  fi^m  sections 
101{a)(15)(D)  and  221(f)  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1101(a)(15)(D)  and  1201(f), 
respectively.  Section  101(a)(15)(D) 
exempts  aliens  serving  in  good  faith  as 
crewn^en  on  board  a  vessel  (other  than 
a  fishing  vessel  having  its  home  port  or 
an  operating  base  in  the  United  States, 
unless  temporarily  landing  in  Guam),  or 
aircraft  from  being  deemed  inunigrants. 
Section  221(f)  permits  an  alien  to  enter 
the  United  States  on  the  basis  of  a  crew 
manifest  that  has  been  visaed  by  a 
consular  officer.  However,  the  latter 
section  does  not  require  a  consular 
officer  to  visa  a  crew  manifest  and  in 
those  cases  where  the  consular  officer 
does  agree  to  do  so,  it  authorizes  the 
officer  to  deny  admission  to  any  alien 
from  the  crew  list  visa.  Further,  the  use 
of  the  visaed  crew  list  appears  to  have 
been  intended  principally  as  a 
temporary  or  emergency  measure  to  be 
used  only  until  such  time  as  it  becomes 
practicable  to  issue  individual 
documents  to  each^nember  of  a  vessel's 
or  aircraft's  crew. 

What  Are  the  Requirements  for 
Obtaining  a  Crew  List  Visa? 

To  obtain  a  crew  list  visa,  the 
representative  or  agent  of  a  foreign 
vessel  or  aircraft  must  submit  a  master 
list  of  all  crewmen  employed  on  the 
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vessel  or  aircraft  along  with  whatever 
other  information  the  consular  officer 
finds  necessary  to  determine  eligibility. 

Applicants  applying  for  crew  list 
visas  are  not  required  to  complete  the 
Forms  DS-156.  Nonimmigrant  Visa 
Application,  or  DS-157,  Supplemental 
Nonimmigrant  Visa  Application  or 
submit  a  passport,  nor  are  they  required 
to  undergo  an  interview. 

Are  Such  Crewmen  Subject  to 
Background  Checks? 

While  consular  officers  are  required  to 
conduct  background  checks,  including  a 
check  of  the  computerized  name  check 
system,  for  applicants  for  crew  list  visas, 
background  checks  are  not  as  reliable 
for  crew  list  applicants  since  it  is  not 
possible  to  verify  with  certainty  that  the 
names  submitted  on  the  crew  list  are 
spelled  correctly.  In  addition,  since 
crew  list  visa  applicants  ordinarily  are 
not  interviewed,  consular  officers  have 
no  opportunity  to  question  them 
regarding  such  things  as  employment 
history  or  knowledge  of  their  trade. 

Why  Does  the  Department  Want  To 
Amend  Its  Regulations? 

■   The  Enhanced  Border  Security  and 
Visa  Entry  Reform  Act  of  2002  (Pub.  L. 
107-173)  requires  that  all  visas  issued 
after  October  26,  2004  have  a  biometric 
indicator.  This  means  crew  list  visas 
would  necessarily  be  eliminated  by  that 
date.  Additionally,  since  September  11, 
the  Department  has  been  amending  its 
regulations  to  ensure  that  every  effort  is 
made  to  screen  out  undesirable  aliens. 
The  Department  is.  therefore,  amending 
its  regidations  to  eliminate  crew  list 
visas  and  ensure  that  each  crewmember 
entering  the  United  States  will  complete 
the  nonimmigrant  visa  application 
forms,  submit  a  valid  passport  and 
undergo  an  interview  and  background 
checks. 

What  Will  Be  the  Economic  Impact  and 
the  Impact  on  Manning  of  Vessels  and 
Aircraft  if  This  Rule  Goes  Into  Effect? 

In  terms  of  the  actual  cost  of  a  visa, 
per  crewman,  in  general  the  cost  of  an 
individual  visa  will  be  no  more  than  it 
is,  per  crewman,  on  a  crew  list  visa,  and 
in  most  cases  over  a  period  of  years  will 
average  out  to  be  less.  For  crew  list  visas 
each  crewman  already  pays  an 
individual  processing,  i.e.,  machine- 
readable  visa  (MRV)  fee  of  $100.00. 
Although  reciprocity  fees  are  waived  for 
individuals  on  a  crew  list  visa  and  are 
not  for  individual  visas,  that  cost  should 
be  more  than  offset  in  most  cases  by  the 
fact  that  the  crewman  will  be  receiving 


(depending  upon  reciprocity  for  each 
individual's  country  of  nationality)  a 
multiple  entry,  long  term  visa  instead  of 
the  one  entry.  6  month  crew  list  visa. 

Nevertheless,  in  preliminary 
discussions  with  representatives  of  the 
shipping  industry,  most  comments 
about  the  economic  impact  of  this 
proposed  rule  have  been  associated  with 
the  difficulties  and  costs  that  will  be 
presented  to  the  industry  should 
issuance  of  individual  visas  result  in 
long  and  expensive  delays  waiting  in 
port  for  visas  to  be  issued.  These 
representatives  say  that  tight  and 
sometimes  erratic  schediUing.  and  a 
constant  shifting  of  crew  members  are 
features  of  the  industry  that  need  to  be 
taken  into  consideration  in 
implementing  a  requirement  for 
individual  visas.  Therefore,  the 
Department  invites  all  interested  parties 
to  comment  specifically  on  the 
economic  and  manning  impacts  of  this 
rule,  as  proposed,  and  to  suggest 
measures  the  Department  might 
consider  when  implementing  the  rule 
that  would  minimize  any  negative 
impacts  of  this  type. 

How  Does  the  Department  Propose  To 
Amend  Its  Regulations? 

This  rule  proposes  to  remove  the 
Department's  regulations  at  22  CFR 
41.42  that  establish  the  crew  list  visa. 
By  doing  so.  all  crewmembers  entering 
the  United  States  would  be  required  to 
apply  for  individual  crew  visas. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  a  proposed  rule  with  a  60-day 
provision  for  post-promiUgation  public 
comments. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and.  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 


Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

■   This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  considers 
this  rule  to  be  a  "significant  regulatory 
action"  under  Executive  Order  12866. 
section  3(f).  Regulatory  Planning  and 
Review.  Therefore,  it  has  been 
submitted  for  review  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132  , 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports, 
Visas. 

In  view  of  the  foregoing.  22  CFR  Part 
41  is  amended  as  follows: 

PART41-{AMENDED] 

1.  The  authority  citation  for  Part  41 
continues  to  read: 

Authority:  8  U.S.C.  1104;  Pub.  L.  105-277, 
112  Stat.  2681-795  through  2681-801. 

§41.42    [Removed  and  Resarved] 
Remove  and  reserve  section  41.42. 
Dated:  December  2,  2002. 

Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 

|FR  Doc.  02-31482  Filed  12-12-02;  8:45  am) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Senior  Executive  Service  (SES) 
Performance  Review  Board:  Updating 

AGENCY:  Agency  for  International 
Development.  Office  of  the  Inspector 
General. 
action:  Notice. 

SUMMARY:  This  notice  is  hereby  given  of 
the  appointment  of  members  of  the 
updated  USAID  OIG  SES  Performance 
Review  Board. 

EFFECTIVE  DATE:  November  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Carroll,  Assistant  Inspector 
General  for  Management,  Office  of 
Inspector  General.  U.S.  Agency  for 
International  Development.  1300 
Pennsylvania  Avenue,  NW,  Room  8.08- 
029,  Washington.  DC  20523-8700; 
telephone  202-712-0010;  fax  202-216- 
3392;  Internet  e-mail  address: 
mcarroll@usaid.gov  (for  e-mail 
messages,  the  subject  line  should 
include  the  following  reference — USAID 
OIG  SES  Performance  Review  Board). 
SUPPLEMENTARY  INFORMATION:  5  U.S.C. 
4314(b)(c)  requires  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management  at  5  CFR  part 
430.  subpart  C  and  §  430.307  thereof  in 
particular,  one  or  more  Senior  Executive 
Service  performance  review  boards.  In 
order  to  ensure  an  adequate  level  of 
staffing  and  to  avoid  a  constant  series  of 
recusals,  these  newly  designated 
members  of  USAID's  OIG  SES 
Performance  Review  Board  are  being 
drawn,  as  in  the  past,  primarily  frOm  the 
'SES  ranks  of  other  agencies  because 
USAID  OIG  only  has  five  SES  members. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  each  USAID  OIG 
senior  executive's  performance  by  his  or 
her  supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive.  This  notice 


updates  the  membership  of  the  USAID 
OIG's  SES  Performance  Review  Board  as 
it  was  last  published. 

Approved:  November  26.  2002. 

The  following  have  been  selected  as 
regular  members  of  the  SES 
Performance  Review  Board  of  the  U.S. 
Agency  for  International  Development. 
Office  of  Inspector  General: 

James  R.  Ebbitt.  Deputy  Inspector 
General. 

Adrienne  Rish,  Assistant  Inspector 
General  for  Investigations. 

Michael  G.  Carroll.  Assistant 
Inspector  General  for  Management. 

Robert  S.  Perkins,  Legal  Counsel. 

Bruce  Crandlemire,  Assistant 
Inspector  General  for  Audit. 

Aletha  Brown,  Inspector  General, 
Equal  Employment  Opportimity 
Commission. 

Melissa  Heist,  Assistant  Inspector 
General  for  Audit,  Environmental 
Protection  Agency. 

Edward  Blansitt,  Deputy  Inspector 
General,  Department  of  Commerce. 

Michael  Speedling.  Assistant 
Inspector  General  for  Investigations. 
Environmental  Protection  Agency. 

Kwai  Chan.  Assistant  Inspector 
General  for  Program  Evaluation, 
Environmental  Protection  Agency. 

Everett  L.  Mosley, 

Inspector  General,  Agency  for  International 

Development. 

[PR  Doc.  02-31475  Filed  12-12-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Forest  Plan  Amendment  for  Travel 
Management  of  the  Road  and  Trail 
System  on  the  Gallatin  National  Forest, 
Montana;  Gallatin  National  Forest; 
Sweet  Grass,  Parit,  Cart)on,  Gallatin, 
Madison,  and  Meagher  Counties, 
Montana 

agency:  Forest  Service  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  a  proposed 
amendment  to  the  Gallatin  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan)  that  will  establish 


direction  for  public  recreational  use  and 
access  using  the  Forest's  road  and  trail 
system.  For  each  road  and  trail  the 
Amendment  will  specify  the  types  of 
uses  that  are  appropriate  including 
pleasure  driving,  high  clearance  and  off- 
road  vehicle  use,  motorcycle  use, 
biking,  horseback  riding,  snowmobiling, 
hiking,  skiing  and  snowshoeing.  The 
amendment  will  also  establish  travel 
management  goals,  objectives  and 
standards  for  sub-areas  within  the 
Gallatin  National  Forest. 

The  Gallatin  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  provides  overall  guidance  for  land 
management  activities  that  occur  on  the 
Forest.  Forest  plans  are  developed, 
revised,  and  amended  in  compliance 
with  the  National  Forest  Management 
Act  of  1976  (NFMA);  and  the 
regulations  for  National  Forest  Land  and 
Resource  Management  Plaiming  at  36 
CFR  part  219.  This  amendment  would 
remove  some  existing  Forest  Plan 
provisions  pertaining  to  travel 
management  and  replace  them  with  an 
overall  travel  management  plan  specific 
to  roads  and  trails.  A  range  of  4  to  6 
alternatives  are  targeted  for 
consideration  in  the  travel  planning 
process. 

DATES:  Alternatives  are  expected  to  be 
ready  for  public  review  and  comment  by 
February  or  March,  2003.  Requests  to 
receive  information  and  notification  of 
opportunities  to  provide  comments 
should  be  received  prior  to  that  time. 
ADDRESSES:  Requests  to  be  placed  on  the 
travel  planning  mailing  list  should  be 
sent  to  Pam  Bentley,  Gallatin  National 
Forest  Supervisors  Office,  P.O.  Box  130, 
Bozeman,  Montana,  59771-0130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Christiansen,  Travel  Planning 
Interdisciplinary  Team  Leader,  Gallatin 
National  Forest  Supervisors  Office,       < 
(406)  587-6750. 

SUPPLfMENTARY  INFORMATION:  The 
Gallatin  National  Forest  includes 
approximately  1.9  million  acres  of 
public  land  adjacent  to  the  northern  and 
western  boundaries  of  Yellowstone 
National  Park.  It  lies  vtithin  all  or 
portions  of  Sweet  Grass,  Park,  Carbon, 
Meagher,  Gallatin,  and  Madison 
Countie;,  Montana.  Local  communities 
include  Bozeman,  Big  Sky,  West 
Yellowstone,  Livingston,  Big  Timber, 
Gardiner,  and  Cooke  City,  Montana. 
There  are  over  130Q  miles  of  road  and 
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2300  miles  of  trail  accessing  the  Forest 
that  facilitate  a  variety  of  management 
activities  and  provide  opportunities  for 
public  recreation  use.  In  general,  the 
road  and  trail  system  and  recreation  use 
of  the  Forest  has  evolved  incrementally 
over  many  decades  based  on  site- 
specific  demands  and  capabilities. 
There  has  never  been  a  comprehensive 
evaluation  on  whether  it  is  the  best  way 
to  provide  for  these  demands  in 
conjunction  with  other  resources  uses 
and  land  stewardship  needs.  Due  to 
changing  and  increasing  trends  in 
recreation  use.  recent  acquisitions  of 
over  150.000  acres  of  land  into  public 
ownership,  and  other  resource  and 
environmental  issues,  the  Forest  Service 
believes  that  it  is  timely  to  establish  a 
forest-wide  travel  management  plan  and 
incorporate  it  into  the  Forest  Plan. 

The  purpose  for  a  Gallatin  National 
Forest  Travel  Management  Plan  and 
Amendment  are  to:  (1)  Provide  for 
public  access  and  recreational  demand 
of  the  road  and  trail  system  on  the 
Forest  considering  both  the  quantity  and 
quality  of  opportunity  to  be  provided. 
(2)  Bring  road  and  trail  use  into 
compliance  with  laws,  regulations,  and 
other  higher  level  management 
direction.  (3)  Correct  unacceptable 
resource  damage  that  may  be  occurring 
due  to  the  use  of  or  condition  of  Forest 
roads  and  trails.  (4)  Provide  for  public 
understanding  of  the  types  of  use  and 
season  of  use  allowed  for  each  road  and 
trail.  (5)  Identify  administrative  access 
routes  to  facilitate  management  of  a 
variety  of  resources  on  the  Gallatin 
National  Forest.  (6)  Replace  outdated, 
ineffective,  and/or  unclear  Forest  Plan 
standards  and  other  direction  applicable 
to  road  and  trail  management. 

As  a  beginning  to  the  travel  planning 
process  the  Forest  Service  has  prepared 
a  "benchmark"  travel  management  plan 
alternative.  The  benchmark  is  not 
considered  an  agency  proposal  or 
preferred  alternative  because  it  does  not 
have  the  benefit  of  public  input  or 
preliminary  environmental  analysis.  It 
has  been  developed  as  a  conceptual 
travel  management  plan  to  focus 
interested  citizen  and  user  group 
participation  and  initial  environmental 
analysis  from  Forest  Service  specialists. 
Based  on  early  public  comment  and 
analysis  the  benchmark  will  be  used  to 
develop  a  range  of  4  to  6  alternatives 
that  represent  various  interests  and 
respond  to  environmental  issues.  The 
alternatives  will  represent  "proposed 
options"  for  a  travel  management  plan 
and  will  be  made  available  for  review, 
comment,  and  modification  during  the 
late  winter/ early  spring  of  2003.  The 
benchmark  can  be  viewed  on  the 
Gallatin  National  Forest  Web  site  at 


http://www.fs.fed.us/rl/ganatin/ 
tmvel_planning.  A  copy  cjm  also  be 
obtained  on  CD  by  calling  or  writing  the 
contact  persons  identified  above. 

Comments  on  the  alternatives  from 
the  public  and  other  agencies  will  be 
used  in  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS). 
More  specifically,  comments  will  be 
used  to  modify  and  refine  the 
alternatives  and  identify  potential 
resource  issues  (environmental  effects) 
that  should  be  considered  in  analysis. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  on  January  of  2004.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  90  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  Register.  The 
Final  EIS  is  scheduled  for  completion  in 
the  spring  of  2004. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the    " 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structiire  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (EJ).  Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  during 
comment  periods  provided  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  they  can  meaningfully 
consider  them.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues,  comments  should  be  specific  to 
concerns  associated  with  the 
management  of  roads  and  trails  on  the 
Gallatin  National  Forest.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  structuring 
comments. 

I  am  the  responsible  official  for  this 
Environmental  Impact  Statement  and 
the  ultimate  decision  for  a  Gallatin 


National  Forest  Travel  Management 
Plan  and  Forest  Plan  Amendment.  My 
address  is  Forest  Supervisor,  Gallatin 
National  Forest,  P.O.  Box  130,  Federal 
Building,  Bozeman,  MT  59771. 

Dated:  December  4.  2002. 
Rebecca  Heath, 
Forest  Supervisor. 

IFR  Doc.  02-31397  Filed  12-12-02;  8:45  am] 
BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lincoln  Ranger  District,  Helena 
National  Forest,  Lewis  &  Clark  County, 
Montana  Copper  Creek  Road 
Improvements 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
enviroiunental  impact  statement. 

summary:  The  USDA,  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  the  Copper  Creek  Road,  which 
includes  repaving  existing  pavement, 
paving  existing  gravel,  upgrading  dirt 
surface  to  gravel,  and  widening  a  single- 
lane  bridge  to  a  two  lane-bridge  on  an 
existing  two-lane  road.  This  project 
includes  14.2  miles  of  Copper  Creek 
Road  from  the  junction  at  State  Highway 
200  passing  through  Forest  Service. 
State,  and  private  land. 

The  Copper  Creek  Road  provides 
access  to  Snowbank  Lake,  Copper  Creek 
Campground,  and  the  Indian  Meadow 
Trailhead  for  accessing  the  Scapegoat 
Wilderness.  ' 

DATES:  Comments  concerning  the 
proposal  and  scope  of  the  analysis  must 
be  received  in  writing  by  January  1 7. 
2003.  The  draft  EIS  is  expected  to  be 
completed  in  summer  of  2003  with  the 
final  EIS  slated  for  fall/winter  of  2003. 

ADDRESSES:  Send  written  comments  to 
Martie  Schramm.  Acting  District  Ranger. 
Helena  National  Forest.  Lincoln  Ranger 
District,  7269  Highway  200,  Lincoln. 
MT  59644.  Phone:  (406)  362-3425. 
Martie  Schramm  is  also  the  responsible 
official  for  this  project. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Charlie  McKenna,  Forest  Engineer, 
Helena  National  Forest,  2880  Skyway 
Drive,  Helena,  MT  59601.  Phone  (406) 
449-5201. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  Lincoln  Ranger  District  of  the 
Helena  National  Forest  has  identified 
the  need  for  reduced  sedimentation 
produced  &t)m  erosion  of  the  Copper 
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Creek  Road  and  for  improved  traffic    • 
safety  for  recreation  and  management 
uses  to  the  areas  accessed  by  this  road 
system. 

Concerns  for  fish  occupying  this 
drainage  include  sediment  running  off 
the  aggregate  surface  of  the  road  and 
adjacent  road  cuts  as-well-as  several 
locations  of  the  drainage  that  are  cutting 
towards  the  roadbed,  and  fish  passage 
barriers  existing  at  two  locations  cutting 
off  potential  fish  habitat. 

In  addition.  Copper  Creek  Road  in  its 
current  configuration  has  several  traffic 
hazards  including  a  one-lane  bridge  that 
constricts  traffic  flow  and  has 
approaches  with  poor  visibility,  roadbed 
alignment  with  several  narrow  curves 
where  driver  vision  is  limited,  and  the 
aggregate-surface  segment  of  the  road 
frequently  develops  washboards  and 
large  potholes  creating  unsafe 
conditions  for  drivers. 

Proposed  Action 

The  Lincoln  Ranger  District,  Helena 
National  Forest,  proposes  to  make 
improvements  to  14.2  mi  of  Copper 
Creek  Road,  located  in  the  Lincoln 
Ranger  District,  in  Lewis  and  Clark 
County,  Montana.  The  project  would 
include  re-paving  the  existing  2.6  mi  of 
paved  road,  paving  an  additional  5.9  mi 
of  the  existing  aggregate-surface  (gravel) 
road,  improving  the  5.7  mi  of  single- 
lane  native-surface  road  above  Copper 
Creek  Campground,  replacing  a  one-lane 
bridge  with  a  two-lane  bridge,  replacing 
culverts  to  reestablish  fish  passage  and 
to  withstand  100-year  flood  events,  and 
realigning  some  segments  away  bom 
Copper  Creek.  These  realignments  may 
require  construction  of  retaining  walls 
for  some  road  cuts  and  where  space  is 
limited,  engineered  structures  may  be 
installed  between  the  active  stream 
channel  and  the  road  fill  to  minimize 
further  encroachment. 

The  segment  bom  the  junction  with 
State  Highway  200  to  Copper  Creek 
Campgroimd  would  meet  the  minimum 
standards  necessary  to  support  the 
intended  uses  and  improve  user  safety, 
while  protecting  affected  resources.  The 
Lincoln  Ranger  District  proposes  to 
reconstruct  the  road  to  an  American 
Association  of  State  Highway  and 
Transportation  Officials  design  standard 
corresponding  to  "Rural  Recreational 
and  Scenic  Roads."  This  design 
standard  includes  an  overall  width 
(including  shoulders)  of  20  ft  (6  m).  The 
proposed  design  speed  would  be  low  (0 
to  45  mph). 

The  project  includes  mitigation 
measures  to  reduce  impacts  to  riparian 
areas,  wildlife  habitat  and  other 
resources.  These  measures  would 
include  but  not  limited  to: 


a.  Revegetating  all  disturbed  areas 
with  approved  native  vegetation. 

b.  Controlling  sediment  movement  by 
use  of  temporary  structures  such  as 
fabric  fences  and  straw  bales  during 
construction. 

c.  Reducing  impacts  to  streams  by 
minimizing  activities  within  the  active 
stream  channel,  and  temporarily 
diverting  the  stream  when  activities 
within  the  active  stream  channel  can 
not  be  avoided. 

d.  Avoiding  or  minimizing  removal  of 
desirable  woody  debris  and  disturbance 
to  existing  vegetation  adjacent  to 
streams  to  maintain  filter  strips 

e.  Timing  all  construction  activities  to 
minimize  disturbance  to  wildlife. 

f.  Halting  construction  and  stabilizing 
the  activity  area  prior  to  winter  to 
minimize  sediment  yield  at  peak  flows 
during  spring  thaw,  as  required  by  the 
Forest  Plan. 

Preliminary  Issues 

Copper  Creek  provides  critical 
spawning  habitat  for  upper  Blackfoot 
River  fluvial  bull  trout,  a  species  listed 
as  threatened  under  the  Endangered 
Species  Act.  Bull  trout  spawning  occurs 
both  upstream  and  downstream  of 
Snowbank  Lake.  Westslope  cutthroat 
trout  (a  sensitive  species)  are  also  found 
in  Copper  Creek. 

Possible  Alternatives 

Alternatives  being  considered  at  this 
time  are  this  proposal  and  the  no  action 
(proceed  with  current  maintenance). 

Scoping  Process 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State  and  local  agencies  as  well 
as  individuals  and  organizations  that 
may  be  interested  in.  or  affected  by.  the 
proposed  action.  Preparation  of  the 
Draft  Environmental  Impact  Statement 
will  use  information  from  responses 
received  from  this  NOI,  a  public 
meeting  this  December  in  Lincoln.  MT. 
and  through  a  mailing  informing  the 
public  of  this  propossi.  The  Forest 
Service  invites  written  comments  and 
suggestions  related  to  and  within  the 
scope  of  this  proposal. 

Permits  or  Licenses  Required 

In  order  to  proceed,  this  proposal  may 
require  the  following  permits  from  the 
State  of  Montana: 

•  Application  for  Short-Term  Water 
Quality  Standard  for  Turbidity  Related 
to  Construction  Activity  (318 
Authorization). 

•  Stream  Protection  Act  124  Permit. 

•  Clean  Water  Act  Section  401  Water 
Quality  Cmtification. 


Comment  Requested 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
a  minimum  of  45-days  from  the  date  the 
Enviroiunental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  thefr 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  A35  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised' at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  coiul  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  enviroiunental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procediual  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points 
(http://www.epa.gov/epahome/ 
cfr40.htm). 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 
(Authority:  40  CFR  1501.7  and  1508.22: 
Forest  Service  Handbook  1909.15, 
section  21). 
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Implementation 

The  Lincoln  Ranger  District 
anticipates  beginning  construction  on 
the  project  in  late  summer  2004. 
stopping  construction  during  the  winter 
months,  and  resuming  construction  the 
following  year.  The  project  is  expected 
to  take  12  months  to  complete, 
including  winter  shutdown. 

No  change  to  travel  restrictions 
associated  with  this  road  or  other  roads 
and  trails  accessed  by  this  road  would 
occur,  as  part  of  this  action. 

Nature  of  Decision  To  Be  Made 

The  decision  framework  refers  to  the 
scope  of  the  decision  that  will  be  issued 
at  the  conclusion  of  this  analysis  by  the 
responsible  official.  The  decision  will 
be  based  on  information  disclosed  in  the 
environmental  document,  contained  in 
the  Project  Analysis  File,  and  comments 
submitted  during  the  scoping  of  the 
proposed  action  and  the  comment 
period. 

The  Responsible  Official  may  decide 
whether  or  not  to: 

•  Select  the  Proposed  Action, 

•  Select  an  alternative  to  the 
Proposed  Action,  or 

•  Select  portions  from  the  developed 
range  of  alternatives  and  combine  them 
in  a  logical  package. 

In  selecting  one  of  the  above  options, 
the  terms  and  conditions  of  the 
selection  will  be  fully  displayed  and 
understood.  Within  the  parameters  of 
this  decision  space,  it  will  also  be 
determined  if  a  Helena  Land  and 
Resource  Management  Plan  amendment 
would  be  necessary.  The  decision  maker 
will  take  into  consideration 
.relationships  of  alternatives  to  the 
identified  significant  issues. 

Dated:  December  9.  2002. 
Dwight  Chambers, 
Acting  Forest  Supervisor. 
(FR  Doc.  02-31414  Filed  12-12-02;  8:45  ami 

MLUNG  COOC  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvic* 

Mantl-La  Sal  National  Forast;  Stata  of 
Utah;  Stata  Institutional  Trust  Lands 
Administration  Accass  Routas  on  East 
Mountain,  Emery  County,  UT;  Raviaion 
of  Notica  of  Intant  to  Prepara  an 
Environmental  Impact  Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Revision  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  The  Forest  Service  (FS)  issued 
a  notice  of  intent  (NOI)  published  in  the 


Federal  Register  on  May  3.  2002.  on 
pages  22392-22393.  The  NOI  discussed 
that  the  Forest  Service  (FS)  would 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the  impacts 
of  authorizing  adequate  access  across 
National  Forest  System  lands  to  the 
State  of  Utah  School  &  Institutional 
Trust  Lands  Administration  (SITLA) 
lands  within  the  Manti-La  Sal  National 
Forest.  Emery  County.  Utah.  • 

This  NOI  amends  the  original  NOI  of 
May  3.  2002.  by  adding  two  additional 
projects  and  opening  a  new  round  of 
public  scoping. 

DATES:  Comments  concerning  issues, 
alternatives  and  the  scope  of  the 
analysis  must  be  received  within  30 
days  from  the  date  of  publication  of  this 
revision  of  notice  of  intent  in  the 
Federal  Register.  The  Draft 
Environmental  Impact  Statement  is 
expected  by  April  2003.  and  a  Final 
Environmental  Impact  Statement  (FEIS) 
is  expected  by  August  2003. 
ADDRESSES:  Send  written  comments  to 
Elaine  J.  Zieroth.  Forest  Supervisor. 
Manti-La  Sal  National  Forest.  599  West 
Price  River  Drive.  Price,  Utah  84501. 
ATTN:  Leland  Matheson. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Howe,  Mineral  and  Lands  Staff 
Officer.  Manti-La  Sal  National  Forest. 
599  West  Price  River  Drive.  Price.  Utah 
84501. 

SUPPt.EMENTARY  INFORMATION:  The 
previous  NOI  stated  that  the  FS  was 
going  to  prepare  an  EIS  to  "decide 
whether  to  authorize  SITLA  to  construct 
a  new  road  and  reconstruct  existing 
roads",  so  that  SITLA  could  have  access 
to  their  land  which  is  surrounded  by  the 
Manti-La  Sal  National  Forest.  This 
revised  NOI  is  outlining  expanded 
activities  associated  with  SITLA  (timber 
harvest  to  the  North  and  a  natural  gas 
well  to  the  South)  and  Prima  Oil 
Company  natural  gas  well  in  the  same 
East  Mountain  area  of  the  National 
Forest. 

SITLA 

The  Forest  Service  will  prepare  an  EIS 
to  disclose  effects  and  provide  the  basis 
for  deciding  whether  to  authorize  SITLA 
to  construct  a  new  road  and  reconstruct 
existing  Forest  Service  roads  across 
National  Forest  System  Lands,  for 
access  to  their  inholdings  on  East 
Mountain  for  project  activities.  A 
segment  of  the  new  access  route  and  a 
portion  of  the  existing  roads  to  be 
reconstructed  traverse  portions  of  the 
East  Mountain  Inventoried  Roadless 
Area.  SITLA  inholdings  addressed  in 
this  revision  consist  of  one  section: 
Section  36.  Township  16  South  (T16S). 
Range  6  East  (R6E).  Salt  Lake  Median 


(SLM)  about  640  acres.  Provisions  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  of  1980. 
section  1323(a)  (16  U.S.C.  3210) 
provides  that  the  owners  of  non-Federal 
land  within  the  National  Forest  shall  be 
provided  adequate  access  to  their  land. 
Regulations  implementing  section 
1323(a)  are  set  forth  in  title  36.  Code  of 
Federal  Regulations,  part  251.  subpart 
D — Access  to  Non-Federal  Lands.  The 
Forest  Service  Policy  is  further 
explained  in  the  Forest  Service  Manual 
(FSM)  5400  and  2700.  Access  must 
comply  with  other  laws  and  regulations 
such  as  the  Threatened  and  Endangered 
Species  Act.  Clean  Water  Act.  Historic 
Preservation  Act.  and  the  National 
Environmental  Protection  Act. 

Prima  Oil  &  Gas 

Prima  Oil  and  Gas  Company  has 
proposed  to  drill  a  natural  gas 
exploration  well  on  National  Forest 
System  Lands  southwest  of  the 
Inventoried  Roadless  Area  adjacent  to 
an  existing  Forest  Service  Road.  The 
proposed  well  site  is  located  as  follows: 
NE  V4,  Section  23  Township  16  South, 
Range  6  East.  SLM.  Emery  County,  Utah. 

Purpose  and  Need  for  Action 

The  purpose  and  need  for  this  action 
is  three  fold.  SITLA.  Prima  Oil  &  Gas 
and  the  Forest  Service.  SITLA's  purpose 
and  need  is  to  have  an  adequate  access 
route  across  National  Forest  System 
Lands  to  SITLA  inholdings  for  resource 
management  activities  on  these  lands. 

Prima  Oil  &  Gas  Company's  purpose 
and  need  is  to  explore  for  and  produce 
any  economic  reserves  of  natural  gas 
within  their  lease  agreement.  The 
responsible  agencies  must  provide 
reasonable  opportunities  to  accomplish 
this  consistent  with  the  rights  granted 
by  the  Leases  consistent  with  Forest 
Plan  direction. 

The  Forest  Service  purpose  and  need 
is  to  evaluate  the  requests  from  SITLA 
and  Prima  Oil  &  Gas  and  then  to 
determine  whether  to  authorize  permits 
for  access,  consistent  with  applicable 
laws,  regulations,  and  Forest  Service 
Policy. 

Propoaed  Action 

SITLA 

The  FS  is  proposing  to  authorize 
SITLA  to  construct  a  private  road  and 
reconstruct  Forest  Service  Roads  50145 
(Flat  Canyon  Road)  and  50244  (Big  East 
Road).  The  Flat  Canyon  Road  will  be 
reconstructed  from  Forest  Service  Road 
50040  to  the  SITLA  inholdings  at 
Section  36,  T16S,  R6E.  SLM.  Forest 
Service  Road  50244  will  be 
reconstructed  bom  the  intersection  of 
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Forest  Service  Road  50145.  To  its 
termini  near  the  center  of  Section  11, 
T16S  R6E.  A  private  road  will  be 
constructed  from  Section  1 1  Northward 
to  SITLA  inholdings,  in  Section  36, 
T15S  R6E.  The  private  road 
construction  will  continue  through  the 
SITLA  land  in  Section  2,  T16S  R6E  and 
cross  the  National  Forest  in  Section  35 
T15S  R6E.  SLM  for  the  purpose  of 
connecting  to  SITLA  land  located  at 
Section  36  T15S  R6E,  SLM. 

Prima  Oil  &■  Gas  Company 

The  Forest  Service  also  proposes  to 
allow  Prima  Oil  &  Gas  Company  access 
to  their  lease  via  Forest  Service  Roads 
and  use  of  National  Forest  System 
Lands  to  construct  an  oil  and  gas  drill 
pad  consistent  with  the  conditions  of 
Primas  lease  and  the  Manti  La  Sal  Land 
Management  and  Resource  Plan.  The 
drill  pad  is  proposed  to  be  located  at  the 
intersection  of  Forest  Service  Roads 
50244  and  50145. 

Responsible  Official 

The  Responsible  Official  for  the 
Record  of  Decision  is  Elaine  J.  Zieroth, 
Forest  Supervisor.  Manti-LaSal  National 
Forest,  599  West  Price  River  Drive. 
Price.  Utah  84501. 

Scoping  Process 

This  revised  notice  of  intent  initiates 
a  new  scoping  process  which  guides  the 
development  of  the  EIS.  Scoping  will  be 
by  newspaper  legal  notice,  mailings  to 
interested  parties  and  quarterly 
schedule  of  proposed  actions.  No  public 
meetings  are  planned. 

Preliminary  Issues 

Preliminary  issues  have  been 
identified.  They  include  the  effects  to 
the  imdeveloped  character  of  the  East 
Mountain  Inventoried  Roadless  Area, 
land  stability  and  effects  to  wildlife. 

Comment  Requested 

If  you  choose  to  participate,  your 
comments  should  be  in  writing  and  as 
specific  as  possible.  All  comments  will 
be  considered.  Please  note:  comments 
submitted,  as  well  as  the  names  and 
addresses  of  those  who  comment,  are 
considered  part  of  the  public  record  and 
will  be  released  if  requested  imder  the 
Freedom  of  Information  Act.  If  you 
provide  a  comment,  you  will  remain  on 
our  mailing  list  for  this  project.  If  you 
do  not  comment  but  want  to  remain  on 
the  mailing  list,  please  notify  us.  Those 
who  do  not  comment  or  otherwise 
notify  us  will  be  dropped  from  the 
mailing  list  for  this  project.  The 
estimated  dates  for  filing  the  draft  EIS 
is  April  2003  and  the  FEIS  is  August 
2003. 


Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  DEIS  will  be  prepared  for  comment. 
The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  tjiis 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  DEIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aderts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  FEIS 
may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Hodel,  803 
F.2d  1016,  1022  (9th  Cfr.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  If  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15.  section  21 
and  21.2. 

Dated:  December  5,  2002. 
Elaine  J.  Zieroth, 

Forest  Supervisor,  MantiLaSal  National 

Forest. 

{FR  Doc.  02-31413  Filed  12-12-02;  8:45  am] 

HUING  CODE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 
Rurel  Telephone  Bank 
Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 

ACTION:  Privatization  discussion 
meeting. 

TIME  AND  DATE:  10  a.m.,  Friday, 
December  20,  2002. 

PLACE:  Room  4062.  South  Building.  U.S. 
Department  of  Agriculture.  1400 
Independence  Avenue,  SW., 
Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  OISCUSSEO:  The  business 
advisor  will  report  on  the  status  of 
current  privatization  projects.  A 
teleconference  will  be  arranged  for  ottt- 
of-town  Board  members'  participation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant  Governor, 
Rural  Telephone  Bank,  (202)  720-9554. 

Dated:  December  11.  2002. 
Hilda  Gay  Legg. 

Governor,  Rural  Telephone  Bank. 
[FR  Doc.  02-31632  Filed  12-11-02;  3:53  pm] 
BNJJNC  CODE  3410-1S-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  12,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  Kenneriy  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  11  and  October  18,  2002,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled  - 
published  notice  (67  FR  63376  and 
64351)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
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on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Govenmient. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner-. 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 

Services 

Service  Type/Location:  Custodial  and 
Refuse  Removal  Services/Fort  Johnson 
Mihtary  Family  Housing,  Southport, 

NC. 

NPA:  Coastal  Enterprises  of 
Jacksonville,  Inc,  Jacksonville,  NC. 

Contract  Activity:  597th  U.S.  Army 
Transportation  Terminal  Group, 
Southport.  NC. 

Service  Type/Location:  Custodial  and 
Refuse  Removal  Services/U.S.  Army 
Militarv  Ocean  Terminal  (Sunny  Point 
(MOTSU)).  NC. 

NPA:  Coastal  Enterprises  of 
Jacksonville,  Inc,  Jacksonville,  NC. 

Contract  Activity:  597th  U.S.  Army 
Transportation  Terminal  Group, 
Southport,  NC. 

Service  Type/Location:  Switchboard 
Operation/Shaw  Air  Force  Base,  Shaw 
AFB,SC. 

NPA:  Goodwill  bidustries  of  Lower 
SC.  Inc.,  North  Charleston,  SC. 

Contract  Activity:  20th  Contracting 
Squadron/LGCA,  Shaw  AFB,  SC. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Keniwrly, 

Director.  Information  Management. 
(FR  Doc.  02-31476  Filed  12-12-02;  8:45  ami 
I  COOK  OSS-OI-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-813] 

Notica  of  Hnal  Results  of  Antidumping 
Duty  Administrative  Review, 
Rescission  of  Administrative  Review  in 
Part,  and  Rnai  Determination  to 
Revolte  Order  in  Part:  Cannad 
Pinaappie  Fruit  from  Thailand 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  August  7,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  canned 
pineapple  fruit  (CPF)  from  Thailand. 
This  review  covers  eight  producers/ 
exporters  of  the  subjecrt  merchandise. 
The  period  of  review  (POR)  is  July  1, 
2000.  through  June  30,  2001.  Based  on 
oxu  analysis  of  the  comments  received, 
these  final  results  differ  from  the 
preliminary  results.  The  final  results  are 
listed  below  in  the  Final  Results  of 
Review  section.  Furthermore,  the 
preliminary  results  for  one  exporter/ 
producer,  Siam  Food  Products  Public 
Co.  Ltd.  (SFP),  are  adopted  in  our  final 
results  of  this  administrative  review; 
therefore,  we  will  revoke  the 
antidumping  duty  order  with  respect  to 
SFP,  based  on  three  consecutive  review 
periods  of  sales  at  not  less  than  normal 
value.  See  Revocation  of  the  Order  (in 
Part)  section  of  this  notice.  Consistent 
with  the  preliminary  results,  we  are 
rescinding  the  review  with  respect  to 
one  exporter/producer.  Prachuab  Fruit 
Canning  Company  (Praft)  based  on  our 
determination  that  this  company  had  no 
shipments  of  subject  merchandise  to  the 
United  States  during  the  POR. 
EFFECTIVE  DATE:  December  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  or  Charles  Riggle,  Office  5, 
Group  II,  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0371  and  (202) 
482-0650,  respectively. 
SUPPt.EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 


Depculment  regulations  are  references  to 
the  provisions  codified  at  19  CFR  Part 
351  (2001). 

Background 

This  review  covers  the  following 
producers/exporters  of  merchandise 
subject  to  the  antidumping  duty  order 
on  canned  pineapple  fruit  bom 
Thailand:  Vita  Food  Factory  (1989)  Co.. 
Ltd.  (Vita).  Kuiburi  Fruit  Canning  Co., 
Ltd.  (Kuiburi),  Malee  Sampran  Public 
Co.,  Ltd.  (Malee),  Siam  Food  Products 
Public  Co.,  Ltd.  (SFP),  The  Thai 
Pineapple  PubUc  Co..  Ltd.  (TIPCO).  Thai 
Pineapple  Canning  Industry  Corp.,  Ltd. 
(TPC),  Dole  Food  Company.  Inc..  Dole 
Packaged  Foods  Company,  and  Dole 
Thailand.  Ltd.  (collectively.  Dole),  and 
Siam  Fruit  Canning  (1988)  Co.,  Ltd. 
(SIFCO). 

On  August  7,  2002,  the  Department 
published  the  preliminary  results  of  this 
review  and  invited  interested  parties  to 
comment  on  those  results.  See  Notice  of 
Preliminary  Results.  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review  and  Preliminary  Determination 
to  Revoke  Order  in  Part:  Canned 
Pineapple  Fruit  From  Thailand,  67  FR 
51171  (Preliminary  Results).  On 
September  6,  2002,  we  received  case 
briefs  bom  Dole,  TPC,  and  the 
petitioners.!  On  September  13,  2002,  we 
received  rebuttal  briefs  from  Dole, 
Malee,  and  the  petitioners.  TIPCO  also 
submitted  a  rebuttal  brief  on  September 
25,  2002,  but  it  was  rejected  by  the 
Department  as  an  untimely  submission. ^ 

On  September  6.  2002,  Malee  and  SFP 
requested  a  public  hearing,  but 
withdrew  their  requests  on  September 
19.  2002.  As  a  result,  no  public  hearing 
was  held. 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
CPF.  defined  as  pineapple  processed 
and/or  prepared  into  various  product 
forms,  including  rings,  pieces,  chunks, 
tidbits,  and  crushed  pineapple,  that  is 
packed  and  cooked  in  metal  cans  with 
either  pineapple  juice  or  sugar  syrup 
added.  CPF  is  currently  classifiable 
under  subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
HTSUS  2008.20.0010  covers  CPF 
packed  in  a  sugar-based  syrup;  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  (i.e..  juice-packed). 
Although  these  HTSUS  subheadings  are 
provided  for  convenience  and  for 


<  The  petitioners  in  this  case  are  Maui  Pineapple 
Company  and  the  Inteniational  Longshoremen's 
and  Warehousemen's  Union. 

-  See  Letter  to  Anurat  Tiamtan  from  Gary 
Tavennan.  Director.  Office  5.  Import 
Administration  (September  30.  2002) 
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customs  purposes,  the  written 
description  of  the  scope  is  dispositive. 

Recission 

On  September  17,  2001,  in  response 
to  the  Department's  questionnaire,  Praft 
stated  that  it  made  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR.  We  received  no 
comments  regarding  our  preliminary 
decision  to  rescind  the  review  with 
respect  to  Praft  and,  consistent  with  the 
preliminary  results,  we  are  rescinding 
the  review  with  respect  to  Praft. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandum  for  the  Final 
Results  of  the  Administrative  Review  of 
the  Antidumping  Duty  Order  on  Canned 
Pineapple  Fruit  from  Thailand"  bom 
Bernard  T.  Carreau,  Deputy  Assistant 
Secretary  for  Group  II,  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  December  5,  2002 
(Decision  Memorandum),  which  is 
hereby  adopted  by  this  notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  addressed  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Fair  Value  Comparisons 

Except  for  the  calculations  for  Dole 
and  Malee.  we  calculated  export  price 
and  normal  value  based  on  the  same 
methodology  used  in  the  preliminary 
results.  Changes  to  the  export  price 
calciilation  for  Dole  and  the  indirect 
selling  expenses  for  Malee  are  detailed 
in  their  respective  analysis  memoranda. 

Cost  of  Production 

Except  for  Malee,  we  calculated  the 
cost  of  production  (COP)  for  the 
merchandise  based  on  the  same 
methodology  used  in  the  preliminary 
results.  Changes  to  the  general  and 
administrative  expense  ratio  for  Malee 
are  detailed  in  the  Decision 
Memorandum. 


Revocation  of  the  Order  (in  Part) 

On  July  31,  2001.  SFP  requested  that 
the  Department  revoke  the  antidumping 
order  in  part  as  regards  SFP  based  on 
the  absence  of  dumping  pursuant  to  19 
CFR  351.222(b)(2).  SFP  submitted,  along 
with  its  revocation  request,  a 
certification  stating  that:  (1)  the 
company  sold  subject  merchandise  at 
not  less  than  normal  value  during  the 
POR,  and  that  in  the  future  it  would  not 
sell  such  merchandise  at  less  than 
normal  value  (see  19  CFR  351.222 
(e)(l)(i));  (2)  the  company  has  sold  the 
subject  merchandise  to  the  United 
States  in  commercial  quantities  during 
each  of  the  past  three  years  (see  19  CFR 
351.222(e)(l)(ii));  and  (3)  the  company 
agreed  to  its  immediate  reinstatement  in 
the  order,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order,  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  the  subject  merchandise  at  less 
than  normal  value.  See  19  CFR 
351.222(b)(2)(i)(B),  and  as  referenced  at 
19  CFR  351.222(e)(l){iii).  No  comments 
were  filed  by  any  party  on  our 
preliminary  decision  to  revoke  the  order 
with  respect  to  SFP. 

Based  on  the  final  results  of  this 
review  and  the  final  results  of  the  two 
preceding  reviews  [see  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Final 
Determination  Not  To  Revoke  Order  in 
Part:  Canned  Pineapple  Fruit  From 
Thailand.  65  FR  77851  (December  13, 
2000)  and  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Recission  of  Administrative 
Review  in  Part:  Canned  Pineapple  Fruit 
from  Thailand,  66  FR  52744,  (October 
17,  2001),  SFP  has  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  normal  value. 

Furthermore,  the  Department  has 
found  that  SFP's  aggregate  sales  to  the 
United  States  have  been  made  in 
commercial  quantities  during  the  last 
three  segments  of  this  proceeding.  See 
Memorandum  to  Bernard  Carreau, 
Deputy  Assistant  Secretary  for  Group  II, 
Import  Administration  bom  David 
Layton,  Import  Compliance  Specialist, 
Office  5,  Import  Administration: 
"Preliminary  Determination  to  Revoke 
in  Part  the  Antidumping  Duty  Order  on 
Canned  Pineapple  Fruit  from  Thailand" 
dated  July  31,  2002,  on  file  in  the  CRU. 

Based  on  the  above  facts,  the 
Department  determines  that  the 
continued  application  of  the 
antidumping  duty  order  is  not  necessary 
to  offeet  dumping  by  SFP.  SFP  has  also 
agreed  in  writing  to  its  immediate 
reinstatement  in  the  order,  as  long  as 
any  producer  or  exporter  is  subject  to 


the  order,  should  the  Department 
conclude  that  SFP,  subsequent  to  the 
revocation,  sold  the  subject 
merchandise  at  less  than  normal  value. 
Therefore,  we  will  revoke  the  order  with 
respect  to  merchandise  produced  and 
exported  by  SFP.  In  accordance  with  19 
CFR  351.222(f).  we  will  terminate  the 
suspension  of  liquidation  for  any  such 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  1,  2001.  The  Department  will 
further  instruct  the  Customs  Service  to 
refund  with  interest  any  cash  deposit  on 
entries  made  after  Jime  30.  2001. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  percentage  margins  exist  for  the 
period  July  1 .  2000.  through  June  30. 
2001: 


Manufacturer/expotter 


Margin 
(percent) 


Dole  Food  Company,  Inc. 

(Dole) 

The  Thai  Pineapple  Public 

Company.  Ltd.  (TIPCO)  

Kuiburi  Fruit  Canning  Co.  Ltd. 

(KuitHJri) , 

Thai  Pineapple  Canning  Indus- 
try (TPC)  

Siam  Fruit  Canning  (1988)  Co. 

Ltd.  (SIFCO) 

Vita  Food  Factory  (1989)  Co. 

Ltd.  (Vita)  

Malee  Sampran  Public  Co.. 

Ltd.  (Malee) 

Siam  Food  Products  Put>lic 

Co..  Ltd.  (SFP) 


0.27 
0.44 
0.39 
2.43 
0.64 
1.94 
0.74 
0.09 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hi  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  diunping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  that  importer's 
entries  of  subject  merchandise.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  for  the 
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companies  named  above  (with  the 
exception  of  SFP,  for  whom  we  are 
revoking  the  order),  the  cash  deposit 
rate  will  be  the  rate  listed  above,  except 
where  the  margins  are  zero  or  de 
minimis  no  cash  deposit  will  be 
required,  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
participated;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  24.64  percent, 
the  all-others  rate  established  in  the 
less-than-fair-value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return/ 
destruction  or  conversion  to  judicial 
protective  order  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a)(3). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 


Dated:  December  5,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

APPENDIX 

List  of  Comments  in  the  Issues  and 
Decision  Memorandum 

I.  ISSUES  SPECIFIC  TO  DOLE 
Comment  1 :  Royalty  Payments 
Comment  2:  hidirect  Selling  Expenses 
Comment  3:  Surrogate  Canadian-dollar 
Interest  Rate 

Comment  4:  Clerical  Error  Allegation 

II.  ISSUES  SPECIFIC  TO  MALEE 
Comment  5:  Indirect  Selling  Expense 
Ratio 

Comment  6:  Net  Realizable  Value 

Calcidation 

Comment  7:  General  and  Administrative 

Expenses  

III.  ISSUES  SPECIFIC  TO  TIPCO 
Comment  8:  Calculation  of  G  &  A 
Expenses 

Comment  9:  Income  Offsets 
Comment  10:  Packing  Overhead 

IV.  JOINT  ISSUE:  DOLE.  MALEE.  & 
TIPCO 

Comment  1 1 :  Fruit  Cost  Allocation 

V.  ISSUE  SPECIFIC  TO  TPC 
Comment  12:  Affiliation 

IFR  Doc.  02-31479  Filed  12-12-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCV:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  the  final  results  of  antidumping  duty 
administrative  review. 

SiiMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  fresh 
garlic  from  the  People's  Republic  of 
China  imtil  no  later  than  January  21. 
2003.  The  period  of  review  is  November 
1,  2000.  through  October  31,  2001.  This 
extension  is  made  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended. 

EFFECTIVE  DATE:  December  13.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edythe  Artman.  AD/CVD  Enforcement 
3.  Import  Administration.  International 


Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone: 
(202) 482-3931. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  9.  2002,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China. 
See  Fresh  Garlic  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  Partial  Rescission  of 
Administrative  Review,  and  Intent  to 
Rescind  Administrative  Review  in  Part, 
67  FR  51822  (August  9.  2002) 
{Preliminary  Results).  We  invited  parties 
to  comment  on  our  Preliminary  Results. 
We  received  comments  from  the 
petitioner  and  three  of  the  respondents, 
Clipper  Manufactiuing  Ltd..  Taian  Fook 
Huat  Tong  Kee  Foods  Co..  Ltd..  and 
Golden  Light  Trading  Co..  Ltd.  The  final 
results  for  this  review  are  currently  due 
on  December  9.  2002. 

Extension  of  Time  Limit  far  Final 
Results  of  Administrative  Review 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  provides 
that  the  Department  will  issue  the  final 
results  of  an  administrative  review 
within  120  days  after  the  date  on  which 
the  preliminary  results  were  published. 
It  further  provides  that,  if  it  is  not 
practicable  to  complete  the  review, 
within  the  120-day  period,  the 
Department  may  extend  the  period  by 
60  days. 

The  Department  has  determined  that 
it  is  not  practicable  to  complete  the 
administrative  review  within  the  120- 
day  period  because  the  comments 
received  from  the  parties  with  regard  to 
the  preliminary  results  present  a 
number  of  complex  factual  and  legal 
questions  about  the  assignment  of 
antidumping  duty  margins  and.  in 
particular,  the  application  of  facts 
available.  Therefore,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2)  (2002).  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  by  43 
days.  The  final  results  of  review  will  be 
due  no  later  than  January  21.  2003. 

Dated:  December  9,  2002. 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  I. 
[FR  Doc.  02-31478  Filed  12-12-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-475-703] 

Granular  Polytetrafluoroethyiene  Resin 
from  Italy:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  December  13.  2002. 
summary:  On  September  25.  2002.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Kegister  (67  FR  60211)  a  notice 
aimoimcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetr^uoroethylene  resin  frt)m  Italy, 
covering  the  period  August  1.  2001. 
through  July  31,  2002.  The  review  was 
requested  by  both  E.I.  DuPont  de 
Nemours  &  Company  (DuPont),  a  U.S. 
producer  of  the  domestic  like  product 
and  Ausimont  SPA  and  Ausimont  USA, 
Inc..  collectively  Ausimont,  an  Italian 
producer  of  the  subject  merchandise 
under  review  and  its  United  States 
subsidiary.  We  are  now  rescinding  this 
review  as  a  result  of  both  DuPont's  and 
Ausimont's  withdrawal  of  their  requests 
for  an  administrative  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Keith  Nickerson,  at 
(202)  482-1756  or  (202) 482-3813. 
respectively.  AD/CVD  Enforcement 
Office  V.  Group  II.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  &  Constitution 
Avenue,  NW.  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (April  2002). 

Background 

In  accordance  with  19  CFR 
351.213(b),  on  August  27  and  August 
30, 2002.  respectively  DuPont  and 
Ausimont  requested  an  administrative 
review  of  the  antidumping  duty  order 


on  granular  polytetrafluoroethyiene 
resin  from  Italy.  On  September  25.  2002, 
in  accordance  with  19  CFR 
351.221(c)(l)(i),  we  initiated  an 
administrative  review x)f  this  order  for 
the  period  August  1,  2001.  through  July 
31.  2002  (67  FR  60211).  DuPont  and 
Ausimont  withdrew  their  requests  for 
this  review  on  October  18  and  28.  2002, 
respectively. 

Rescission  of  Review 

The  Department's  regulations  at  19 
CFR  351.213(d)(1)  provide  that  the 
Department  will  rescind  an 
administrative  review  if  the  party  that 
requested  the  review  withdraws  its 
request  for  review  within  90  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  re\  iew,  or 
withdraws  its  request  at  a  later  date  if 
the  Department  determines  that  it  is 
reasonable  to  extend  the  time  limit  for 
withdrawing  the  request.  Both  DuPont 
and  Ausimont  withdrew  their  requests 
within  the  90-day  period.  Accordingly, 
we  are  rescinding  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  to  the  U.S. 
Customs  Service  within  15  days  of 
publication  of  this  notice.  This  notice  is 
issued  and  published  in  accordance 
with  section  751  of  the  Act  (19  U.S.C. 
1675)  and  19  CFR  351.213(d)(4). 

Dated:  December  9,  2002. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary,  Group  II  Import 
Administration 

(FR  Doc.  02-31480  Filed  12-12-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A-583-831 

stainless  Steel  Sheet  and  Strip  in  Coils 
From  Taiwan;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial  rescission  of  antidumping  duty 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  from  Taiwan. 

summary:  SUMMARY:  On  July  9.  2002. 
the  Department  of  Commerce  ["the 
Department")  published  in  the  Federal 
Register  the  preliminary  results  and 
partial  rescission  of  its  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
fitim  Taiwan.  See  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  Taiwan: 


Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  67  FR  45742 
(July  9.  2002)  {"Preliminary  Results"). 
This  review  covers  imports  of  subject 
merchandise  fit}m  Tung  Mung 
Development  Co.  Ltd.  ("Tung  Mung"). 
Ta  Chen  Stainless  Pipe  Co.  Ltd.  ("Ta 
Chen").  Chia  Far  Industrial  Factory  Co. 
Ltd.  ("Chia  Far"),  and  Yieh  United  Steel 
Company  ("YUSCO").  The  period  of 
review  ("POR")  is  July  1,  2000  through 
June  30,  2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  maigin  calculations  for 
Chia  Far.  Therefore,  the  final  results 
differ  from  the  Preliminary  Results.  The 
final  weighted-average  dumping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  "Final 
Results  of  the  Review."  In  addition,  we 
are  rescinding  the  review  with  respect 
to  Ta  Chen. 

EFFECTIVE  DATE:  December  13.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  FOR 
FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  (Ta  Chen)  (YUSCO): 
Cheryl  Werner  (Chia  Far);  Marlene 
Hewitt  (Tung  Mung);  or  Bob  Boiling. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-4243,  (202)  482- 
2667,  (202)  482-1385  or  (202) 482-3434, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

Background 

On  July  9,  20021,  the  Department 
published  the  Preliminary  Results.  As 
we  stated  in  that  notice,  we 
preliminarily  rescinded  this  review  with 
respect  to  Ta  Chen,  pursuant  to  its  claim 
of  no  shipments  of  the  subject 
merchandise  during  the  POR.  We  are 
now  rescinding  this  review  with  respect 
to  Ta  Chen,  since  no  information  on  the 
record  indicates  that  Ta  Chen  made  any 
shipments  during  the  POR. 

We  invited  parties  to  comment  on  the 
Preliminary  Results.  We  received 
written  comments  on  September  4, 
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2002,  from  petitioners'  on  YUSCO. 
Tung  Mung,  Ta  Chen,  and  Chia  Far. 
Also,  on  September  4.  2002.  we  received 
written  comments  from  Chia  Far.  On 
September  16,  2002,  we  received 
rebuttal  comments  from  YUSCO  and 
Chia  Far  on  petitioners'  comments.  Also 
on  September  16.  2002.  we  received 
rebuttal  comments  from  petitioners  on 
Chia  Far's  comments.  On  September  18, 
2002,  we  received  a  submission  from 
petitioners  concerning  Chia  Far,  alleging 
new  information.  On  September  25. 
2002.  the  Department  rejected 
petitioners'  September  18,  2002. 
submission  frnding  that  the  second 
portion  of  the  letter  included  new 
factual  information  that  was  untimely 
filed  for  this  review.  See  Department's 
Letter  to  Petitioners  dated  September 
25,  2002.  On  September  27.  2002. 
petitioners  resubmitted,  pursuant  to 
instructions  received  from  the 
Department  on  September  25.  2002.  the 
letter  of  September  18.  2002,  with  the 
requested  modifications.  On  October  8, 
2002,  the  Department  rejected 
petitioners'  request  to  remove  from  the 
record  certain  passages  contained  in 
Chia  Far's  rebuttal  brief.  The 
Department  determined  that  Chia  Far's 
rebuttal  brief  contained  only 
information  already  on  the  written 
record  of  review,  and  was  therefore,  not 
rejecting  any  passages  contained  in  Chia 
Far's  rebuttal  brief.  The  Department 
found  that  Chia  Far  submitted  its 
rebuttal  brief  in  accordance  with  19  CFR 
351.309(d). 

On  October  7.  2002.  the  Department 
informed  petitioners  that  it  was 
rejecting  its  case  brief  with  respect  to 
YUSCO.  filed  on  September  18.  2002. 
which  contained  new  and  untimely- 
filed  information.  On  October  9,  2002. 
petitioners  submitted  a  revised  case 
brief  concerning  YUSCO,  which 
excluded  certain  new  factual 
information. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit. 
On  October  8.  2002.  the  Department 
extended  the  time  limit  for  the  final 
results  to  December  6.  2002.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Taiwan:  Extension  of  Final  Results 
of  Review,  67  FR  62697  (October  8. 
2002).  We  have  now  completed  the 


'  Allegheny  Ludlum.  AK  Steel  Corporation 
(formerly  Armco.  Inc.),  )&L  Specialty  Steel,  Inc.. 
North  American  Stainless.  Butler-Armco 
Independent  Union.  Zanesville  Armco  Independent 
Union,  and  the  United  Steelworkers  of  America, 
AFL-aO/CLC 


administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  {e.g.,  cold-rolled, 
polished,  aluminized.  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  at  subheadings:  7219.13.0031. 
7219.13.0051.  7219.13.0071. 
7219.1300.81^.  7219.14.0030, 
7219.14.0065,  7219.14.0090, 
7219.32.0005,  7219.32.0020, 
7219.32.0025.  7219.32.0035, 
7219.32.0036.  7219.32.0038, 
7219.32.0042,  7219.32.0044, 
7219.33.0005,  7219.33.0020, 
7219.33.0025,  7219.33.0035, 
7219.33.0036,  7219.33.0038, 
7219.33.0042.  7219.33.0044, 
7219.34.0005,  7219.34.0020, 
7219.34.0025.  7219.34.0030, 
7219.34.0035.  7219.35.0005. 
7219.35.0015.  7219.35.0030. 
7219.35.0035.  7219.90.0010. 
7219.90.0020.  7219.90.0025, 
7219.90.0060.  7219.90.0080, 
7220.12.1000,  7220.12.5000. 
7220.20.1010.  7220.20.1015, 
7220.20.1060.  7220.20.1080, 
7220.20.6005,  7220.20.6010, 
7220.20.6015,  7220.20.6060, 
7220.20.6080.  7220.20.7005. 
7220.20.7010.  7220.20.7015, 
7220.20.7060.  7220.20.7080, 
7220.20.8000,  7220.20.9030, 
7220.20.9060,  7220.90.0010, 
7220.90.0015.  7220.90.0060.  and 
7220.90.0080.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  bt>m  the  scope  of  this 
review  are  the  following:  (1)  sheet  and 


2  Due  to  changes  to  the  HTS  numbers  in  2001 . 
7219.13.0030.  7219.13.0050.  7219.13.0070.  and 
7219.13.0080  are  now  7219.13.0031.  7219.13.0051. 
7219.13.0071.  and  7219.13.0081.  respectively. 


strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  [i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  nun  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS.  "Additional  U.S. 
Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined  ^ 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi.  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  nun  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  bom  the  scope  of  this  review. 
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This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 

Eroduce  a  metallic  substrate  with  a 
oneycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanimi 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanenc^  between  9,000  and 
12.000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactiued  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36-pert:ent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."^ 

Certain  martensitic  precipitation- 
hardenable  staiidess  steel  is  also 
excluded  from  the  scope  of  this  review. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 


each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  nun.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  productis  mo-   commonly 
used  in  the  manufacturi  •-  of  television 
tubes  and  is  currently   vailable  imder 
proprietary  trade  names  such  as 
"Durphynox  17."* 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  siugical  and  medical 
instnmients  are  also  excluded  frtim  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  [e.g., 
carpet  knives).^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GINS"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  cart)on  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example.  "GIN6".' 


>  "Amokrome  HI"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
*  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 


*  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

■This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

'  "GWA  Mo."  "GIN5"  and  "GIN8"  are  th« 
proprietary  grades  of  Hitachi  Metals  America.  Ltd. 


Rescission  of  Review 

In  the  Preliminary  Results,  we  stated 
that  Ta  Chen  reported,  and  the 
Department  confirmed  through 
independent  U.S.  Customs  Service  data, 
that  it  had  no  shipments  of  subject 
merchandise  during  the  POR.  See 
memorandum  from  Laurel  LaCivita  to 
the  file  dated  October  9.  2002.  Since  Ta 
Chen  did  not  report  any  shipments 
during  the  POR,  we  had  no  basis  for 
determining  a  margin.  Consequently,  in 
accordance  with  19  CFR  351.213(d)r3) 
and  consistent  with  the  Department's 
practice,  we  preliminarily  rescinded  our 
review  with  respect  to  Ta  Chen.  Because 
we  have  received  no  information  since 
the  Preliminary  Results  that  contradicts 
the  decision  made  in  the  Preliminary 
Results,  we  are  rescinding  the  review 
with  respect  to  Ta  Chen.  Since  Ta  Chen 
did  not  participate  in  the  original 
investigation,  its  cash  deposit  rate  will 
remain  at  12.12  percent,  which  is  the  all 
others  rate  established  in  the  less  than 
fair  value  ("LTFV")  investigation. 

Analjrsis  of  Coinments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
["Decision  Memorandum")  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  December  6, 
2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can' be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content 

Total  Advem  Facts  Available 

In  our  Preliminary  Results,  we 
explained  that  Tung  Mung  did  not 
participate  in  this  review  and  therefore, 
we  applied  an  adverse  facts  available 
("AFA")  rate  of  21.10  percent  to  all 
sales  and  entries  of  Tung  Mung's  subject 
merchandise  during  the  POR.  Since  the 
Preliminary  Results,  we  have  received 
no  information  on  the  record  that 
contradicts  our  finding  in  the 
Preliminary  Results.  As  a  result,  we  will 
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make  no  changes  to  Tung  Mung's 
margin  of  21.10  percent  for  the  final 
results. 

Sales  Below  Cost 

We  disregarded  sales  below  cost  for 
both  YUSCO  and  Chia  Far  diiring  the 
course  of  the  review. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculations  for  Chia  Far.  The  . 
changes  to  the  margin  calculations  are 
listed  below: 

1.  We  included  all  of  the  depreciation 
expense  incurred  in  the  common  service 
department  at  Pu-Shin  and  allocated  it 
to  the  rolling  department  in  the 
calculation  of  the  cost  of  production. 

2.  We  used  Chia  Far's  2001  financial 
statements  to  calculate  the  net  interest 
expense  ratio  and  G&A  expense  ratio. 
We  also  included  miscellaneous  losses 
in  the  G&A  expense  ratio. 

3.  We  used  Chia  Far's  reported 
inventory  carrying  costs  incurred  in 
Taiwan. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
July  1,  2000  through  June  30.  2001: 

Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Taiwan 


Manufacturer/exporter/reseller        (^^"t) 

YUSCO  

Chia  Far              

0.0 
1.11 

Tuna  Muna  

21.10 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1).  we  have  calculated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
these  final  results  of  review.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  assessment  rates  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period.  For  duty-assessment  purposes, 
we  will  calculate  importer-specific 
assessment  rates  by  dividing  the 
dumping  margins  calculated  for  each 
importer  by  the  total  entered  value  of 
sales  for  each  importer  during  the 
period  of  review. 


Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  stainless  steel  sheet  and  strip  in  coils 
from  Taiwan  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  YUSCO,  Chia  Far 
and  Tung  Mung  will  be  the  rates  shown 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufactiu-er  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate,  which  is  12.12  percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(0(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  or  countervailing 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  or  countervailing  duties  occurred 
and  the  subsequent  assessment  of 
double  antidumping  duties  or 
countervailing  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 


We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(i)  of  the 
Act. 

Dated:  December  6.  2002. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

APPENDIX  1  -  ISSUES  IN  THE 
DECISION  MEMORANDUM 

Issues  with  Respect  to  Tung  Mung  and 
TaChen 

Comment  1:  Total  Adverse  Facts 
Available  ("AFA")  for  Tung  Mung  and 
Ta  Chen 

Comment  2:  Whether  Ta  Chen  Should 
Be  Granted  a  Partial  Recision  of  Review 

Issues  with  Respect  to  YUSCO 

Comment  3:  Sales  to  Affiliated  Parties  in 

the  United  States 

Comment  4:  Affiliation  With  China 

Steel 

Comment  5:  Classification  of  Home 

Market  Sales 

Comment  6:  The  Use  of  AFA 

Issues  with  Respect  to  Chia  Far 

Comment  7:  Total  AFA 

Comment  8:  Affiliated-Party  Purchases 

Comment  9:  General  and  Administrative 

("G&A")  Expenses 

Comment  10:  Appropriate  Period  for 

G&A  and  Interest  Expense  Ratios 

Comment  11:  Inventory  Carrying  Costs 

Incurred  in  Taiwan  for  U.S.  Sales 

Comment  12:  Constructed  Export  Price 

("CEP")  Transactions 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.120902C] 

Proposed  Information  Collection; 
Comment  Request;  Gulf  of  Mexico 
Stirimp  Economic  Data  Collection 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 
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DATES:  Written  comments  must  be 
submitted  on  or  before  February  11, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6625. 
14Ui  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek8doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Michael  Travis,  Department 
of  Commerce,  NOAA,  National  Marine 
Fisheries  Service,  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2439.  (727)570-5335. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NMFS  proposes  to  collect  information 
on  fishing  vessel  expenses  and  earnings 
on  a  voluntary  and  continuous  basis  in 
the  Gulf  of  Mexico  offshore  shrimp 
fishery  in  order  to  conduct 
socioeconomic  analyses  that  will: 
improve  fishery  management  making  in 
that  fishery;  satisfy  NMFS'  legal 
mandates  under  Executive  Order  12866, 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(U.S.C.  1801  et.  seq.),  the  Regulatory 
Flexibility  Act,  the  Endangered  Species 
Act.  and  the  National  Environmental 
Policy  Act;  and  quantify  achievement  of 
the  performances  measures  in  the  NMFS 
Strategic  Operating  Plans.  Used  in 
conjunction  with  catch  and  effort  data 
already  being  collected  in  this  fishery  as 
part  of  its  dealer  reporting  program,  as 
well  as  Coast  Guard  and  fishing  permit 
data  on  vessel  characteristics,  this  data 
will  be  used  to  assess  how  fishermen 
will  be  impacted  by  and  respond  to  any 
regulation  likely  to  be  considered  by 
fishery  managers.  In  addition,  this  data 
'  will  be  used  to  determine  how  fishing 
conununities  will  be  impacted  by 
proposed  fishing  regulations.  In  the 
program's  first  year,  the  program  will 
only  cover  vessels  that  primarily  port  in 
the  state  of  Texas,  with  vessels  from  the 
other  Gulf  States  being  included  in  the 
second  year. 

n.  Method  of  CoUection 

Data  will  be  collected  using  personal 
interviews  and  a  formal  survey 
instrument.  Compared  to  phone 
interviews  and  mail  surveys,  personal 
interviews  have  been  shown  to 
generally  produce  higher  response  rates 
and  higher  quality  data.  Interviews  will 
be  conducted  once  each  year  in  regards 
to  the  previous  year's  activities.  Vessel 
owners  will  be  asked  questions 


pertaining  to  the  variable  costs  of  their 
fishing  operations,  such  as  price  and 
amount  of  fuel  used,  price  and  amount 
of  ice  used,  groceries,  processing/selling 
fees,  and  labor  costs.  Vessel  owners  will 
also  be  asked  questions  regarding  their 
vessel's  annual  or  fixed  costs,  such  as 
expenditures  for  vessel  repair  and 
maintenance,  gear  repair  and 
maintenance,  fishing  licenses  and 
permits,  insurance,  dock  fees, 
repayment  on  boat  and  business  loans, 
office  expenses  and  so  forth.  Vessel 
owners  will  also  be  asked  questions 
pertaining  to  the  capital  investment  in 
their  vessels,  such  as  purchase  price, 
cost  of  subsequent  investments  in  the 
vessel  and  its  fishing  technology,  and 
current  market  or  replacement  value. 
Finally,  vessel  owners  will  be  asked 
questions  regarding  their  socio- 
demographic  status,  such  as  household 
size,  income,  dependence  on  fishing, 
alternative  employment  opportunities, 
level  of  fishing  experience,  age, 
education  level,  ethnicity/race,  marital 
status,  and  so  forth.  In  instances  where 
vessels  are  not  operated  by  the  owner, 
socio-demographic  data  will  be  solicited 
fi'om  both  the  owner  and  captain. 
Though  unknown  at  this  time,  it  is 
assumed  that  nearly  50  percent  of  these 
vessels  are  operated  by  hired  captains. 

m.  Data 

OMB  Number:  None. 

Fonn  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations  (vessel  owners  and 
captains). 

Estimated  Number  of  Respondents: 
185. 

Estimated  Time  Per  Response:  20 
minutes  for  variable  cost  and  price 
questions;  30  minutes  for  annual/fixed 
cost  and  capital  investment  questions; 
and  10  minutes  for  socio-demographic 
questions. 

Estimated  Total  Annual  Burden 
Hours:  135. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  iniformation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  6,  2002. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-31448  Filed  12-12-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  120902D] 

Proposed  Information  Collection; 
Comment  Request;  Pacific  Billfish 
Angler  Survey 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  11, 
2003. 

ADDRESSES:  Direct  all  written  conunents 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  David  Holts.  Southwest 
Fishery  Science  Center,  8604  La  JoUa 
Shores  Drive,  P.O.  Box  271,  La  Jolla.  CA 
92038-0271  (phone  858-546-7186). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Oceanic  and 
Atmospheric  Administrations's 
Southwest  Fishery  Science  Center 
operates  a  billfish  resource  and 
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assessment  program.  As  part  of  this 
program,  billfish  anglers  in  the  Pacific 
and  Indian  Oceans  are  asked  to  respond 
to  a  voluntary  annual  post  card  survey 
to  list  the  number  of  days  spent  fishing 
for  billfish,  where  they  fished,  and  what 
they  caught.  This  information  is  used  to 
help  determine  changes  in  areas  of  local 
abundance  of  Pacific  billfish  and  is 
useful  in  the  management  of  billfish 
resources. 

n.  Method  of  Collection 

A  paper  form  the  size  of  a  postcard  is 
used. 

m.  Data 

OMB  Number:  0648-0020. 

Form  Number:  NOAA  Form  88-10. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
750. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  63. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  6.  2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  02-31449  Filed  12-12-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Administration 

p.D.  120902E] 


Proposed  Information  Collection; 
Comment  Request;  Hurricane  Forecast 
Economic  Valuation  Study 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  11, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  Dr.  Rodney  Weiher,  U.S.  Dept. 
of  Commerce/NOAA/PSP.  Room  6117. 
14th  and  Constitution  Ave  NW. 
Washington  DC.  20234.  (or  via  Internet 
at  Rodney.F.Weiher@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  purpose  of  this  data  collection  is 
to  provide  information  on  the  value  of 
current  and  improved  hurricane 
forecasts  to  specific  segments  of  the  U.S. 
population.  The  study  will  measure 
total  economic  values  for  ciurent 
hurricane  forecasts  and  improved 
hurricane  forecasts.  This  effort  is 
designed  to  provide  information  on  the 
uses  and  values  of  hurricane  forecasts  in 
order  to  improve  product  design  and 
delivery  systems  as  well  as  information 
for  managers  on  the  value  of 
undertaking  programs  to  improve 
hurricane  forecasting  capabilities. 

This  effort  will  involve  development 
of  extensive  knowledge  about  how 
hurricane  forecasts  are  perceived, 
understanding  the  implications  of 
alternative  forecast  improvement 
actions,  designing  original  survey 


instruments,  interviewing  of  a  large 
number  of  respondents  (1200-1500), 
and  conducting  formal  statistical 
analysis  of  the  data.  A  regionally- 
oriented  survey  will  be  conducted  using 
stated-preferences  methods.  Cognitive 
interviews  will  be  used  in  survey 
development  to  examine  individuals* 
understanding  of  hurricane  forecasts 
and  the  words  and  meanings  they  may 
use  to  discuss  hurricanes.  The 
interviews  will  be  used  to  examine  the 
relative  importance  of  hurricane  forecast 
attributes,  to  assess  the  presentation  of 
information  on  hurricane  forecasts,  and 
developing  approaches  for  eliciting 
economic  values  for  improvements  in 
hurricane  forecasting. 


n.  Method  of  Collection 

Up  to  96  one-on-one  cognitive 
interviews  will  be  conducted.  In 
addition,  one  pretest  of  the  full  survey 
instrument  will  be  tested  for  a  response 
of  up  to  100  usable  observations.  The 
final  survey  instrument  will  be 
administered  to  a  sample  of  up  to  1500 
people. 

m.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.696. 

Estimated  Time  Per  Response:  2  hours 
for  an  interview;  45  minutes  for  a 
pretest;  and  45  minutes  for  a  final 
survey. 

Estimated  Total  Annual  Burden 
Hours:  1,392. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

IV.  Request  for  Comments 

Conmients  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
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they  also  will  become  a  matter  of  public 
record. 

Dated:  December  6.  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
(PR  Doc.  02-31450  Filed  12-12-02;  8:45  am) 

■MJJNO  COOC  3S10-12-S 

DEPARTMENT  OF  COMMERCE 

National  Ocoanic  and  Atmospheric 
Administration 

P.D.112602C] 

Endangered  Species;  File  No.  1377 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Ms.  Tracey  Mueller,  Mote  Marine 
Laboratory,  Sea  Turtle  Conservation  and 
Research  Program,  Sarasota,  FL  has  been 
issued  a  permit  to  take  threatened  and 
endangered  green  turtles  [Chelonia 
my  das),  endangered  hawksbill  turtles 
[Eretmochelys  imbricata),  endangered 
Kemp's  ridley  turtles  [Lepidochelys 
kempii),  and  threatened  loggerhead 
turtles  [Caretta  caretta)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
'  upon  written  request  or  by  appointment 
in  the  following  office(s):Permits, 
Conservation  and  Education  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705, 
Silver  Spring,  MD  20910;  phone 
(301)713-2289:  fax  (301)713-0376; 
andSoutheast  Region,  NMFS,  9721. 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 
FOR  FURTttER  INFORMATION  CONTACT:  Dr. 
Tammy  Adams  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  MF0RMAT10N:  On  April 
19,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  19416)  that  a 
request  for  a  scientific  research  permit 
to  take  green,  loggerhead,  Kemp's  ridley, 
and  hawksbill  turtles  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 


The  permit  authorizes  annual  takes  of 
150  juvenile  and  subadult  green  tiulles, 
100  juvenile  and  sub-adult  loggerhead, 
150  juvenile  and  sub-adult  Kemp's 
ridley,  and  5  juvenile  and  sub-adult 
hawksbill  turtles  by  capture,  tagging, 
blood  and  tissue  sampling  for  a  five  year 
population  assessment  of  the  juvenile 
sea  turtles  inhabiting  Charlotte  Harbor 
on  the  west  coast  of  Florida.  Up  to  10 
green,  10  Kemp's  ridley,  10  loggerhead, 
and  5  hawksbill  turtles  will  also  be 
collected  annually  incidental  to  the 
Center  for  Shark  Reseasch  gill  netting 
for  sharks  in  the  areas  of  Pine  Island 
Sound  and  the  Gulf  waters  near  Crystal 
River,  FL.  These  turtles  will  be 
measiu«d,  flipper  tagged  and  released. 
In  the  second  through  fifth  years  of  the 
permit,  up  to  5  green  and/or  Kemp's 
ridley  turtles  will  also  have  satellite  tags 
attached. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Elated:  December  4,  2002. 
Eugene  T.  NitU. 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-31446  Filed  12-12-02;  8:45  am] 

BHJJNQ  COOC  W10-a-6 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Administration 

p.D.  IIIBQSC] 

Marine  Mammale;  RIe  No.  99&-1608 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Thomas  F.  Norris.  Science 
Applications  International  Corp.,  3990 
Old  Town  Avenue.  Suite  105A,  San 
Diego,  California  92110  has  been  issued 
an  amendment  to  scientific  research 
Permit  No.  995-1608. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 


13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C1570O,  Bldg.  1. 
Seattle.  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426; 

Southwest  Region,  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018;  and 

Protected  Species  Coordinator,  Pacific 
Area  Office,  NMFS.  1601  Kapiolani 
Blvd.,  Rm,  1110,  Honolulu,  HI  96814- 
4700;  phone  (808)973-2935;  fax 
(808)973-2941. FOR  FURTHER 
INFORMATION  CONTACT:  Dr.  Tammy 
Adams  or  Ruth  Johnson,  (301)713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
December  21,  2000,  notice  was 
published  in  the  Federal  Register  (65 
FR  80420)  that  a  request  for  a  scientific 
research  permit  to  take  gray 
(Eschrichtius  r(Austus},  minke 
(Balaenoptera  acutorostrata),  Bryde's 
[Balaenoptera  edeni),  blue 
[Balaenoptera  musculus),  fin 
[Balaenoptera  physalus),  and  humpback 
(Megaptera  novaengliae)  whales  had 
been  submitted  by  the  above-named 
individual.  Permit  No.  995-1608  was 
issued  on  May  4,  2001  (66  FR  23884, 
May  10,  2001)  for  takes  of  gray,  minke, 
and  Bryde's  whales  by  attachment  of 
scientific  instruments,  photo- 
identification,  behavioral  observation, 
and  incidental  harasment. 
Authorization  to  take  endangered  blue, 
fin  and  hiunpback  whales  was  deferred 
pending  receipt  of  additional 
information  and  consultation  required 
under  Section  7  of  the  Endangered 
Species  Act.  The  amendment  to  include 
takes  of  these  endangered  species  has 
been  granted  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regidations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and^e  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

The  amended  permit  authorizes  takes 
of  up  to  11  each  of  blue,  fin,  and 
humpback  whales  per  year  by 
attachment  of  scientific  instruments, 
photo-identification,  and  behavioral 
observation  and  up  to  20  whales'of  each 
species  by  harassment  incidental  to 
these  activities. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
fint^ing  that  such  permit  (1)  was  applied 
for  in  good  faith.  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 


76728 


Federal  Register /Vol.  67,  No.  240 /Friday,  December  13,  2002 /Notices 


permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

December  4,  2002. 
Eugene  T.  Nitta. 

Acting  Chief,  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-31445  Filed  12-12-02:  8:45  ami 
BNJJNG  C006  3510-22-S 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 120302B] 

Marine  Mammals;  File  No.782-1 676-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way  N.E.,  BIN  C15700, 
Seattle,  WA,  98115  has  been  issued  a 
permit  to  take  Alaskan  harbor  seals  and 
spotted  seals  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s):  Permits, 
Conservation  and  Education  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910:  phone 
(301)713-2289;  fax  (301)713- 
0376;Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249; 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Hubard  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
12,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  46179)  that  a 
request  for  a  scientific  research  permit 
to  take  Alaskan  harbor  seals  [Pboca 
vitulina)  and  spotted  seals  (Phoca 
largha)  had  been  submitted  by  the 
National  Marine  Mammal  Laboratory. 
The  requested  permit  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.)  and, 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216) 

Permit  No.  782-1676-00  authorizes 
aerial  surveys  and  live  captures  of 
harbor  seals  and  spotted  seals  in 
Alaskan  waters.  Annually,  1000  seals  of 
each  species  may  be  captured,  sampled. 


and  released.  Sampling  includes 
measuring,  weighing,  flipper  punch  and 
tag.  pulling  vibrissae,  and  blood 
sampling.  All  seals  will  have  a  VHF  tag 
applied  either  as  a  separate  unit  or, 
where  possible,  embedded  in  another 
type  of  tag.  Subsets  of  the  captured 
animals  will  also  receive  time-depth- 
recorders  (TDR),  satellite-linked  TDRs, 
blubber/muscle  biopsies,  and/or  still/ 
video  packages.  The  permit  also 
authorizes  the  incidental  harassment  of 
an  additional  3500  seals  in  association 
with  capturing  operations  and  scat 
collection.  Over  the  course  of  the  5  year 
permit,  50  seals  may  be  inadvertently 
captured  a  second  time.  Maximum 
accidental  injury  or  mortality  is  three 
animals  per  species  per  year. 

Dated:  December  9,  2002. 
Eugene  T.  Nitta, 

Acting  Chief.  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-31451  Filed  12-12-02;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  January  13,  2003. 

Title.  Form,  and  OMB  Number 
Signature  and  Tally  Record;  DD  Form 
1907;  OMB  Number  0702-0027. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  130. 

Responses  per  Respondent:  577. 

Annual  Responses:  75,000. 

Average  Burden  per  Response:  3 
minutes. 

Annual  Burden  Hours:  3,750. 

Needs  and  Uses:  Signature  and  Tally 
Record  (STR)  is  an  integral  part  of  the 
Defense  Transportation  System  and  is 
used  for  commercial  movements  of  all 
sensitive  and  classified  material.  The 
STR  provides  continuous  responsibility 
for  the  custody  of  shipments  in  transit 
and  requires  each  person  responsible  for 
the  proper  handling  of  the  cargo  to  sign 
their  name  at  the  time  they  assimie 
responsibility  for  the  shipment,  from 
point  of  origin,  and  at  specified  stages 
until  delivery  at  destination.  A  copy  of 
the  STR,  along  with  other  transportation 


docimientation,  if  forwarded  by  the 
carrier  to  the  appropriate  finance  center 
for  payment. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  December  4,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  02-31389  Filed  12-12-02:  8:45  am] 

BILLING  CODE  SOOI-Oe-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Seabasing  will  meet  in 
closed  session  on  December  11-12, 
2002;  January  27-28.  2003;  February 
25-26,  2003;  and  March  25-26.  2003,  at 
Strategic  Analysis  Inc.,  3601  Wilson 
Boulevard,  Arlington,  VA.  The  Task 
Force  will  assess  how  seabasing  of 
expeditionary  forces  can  best  serve  the 
nation's  defense  needs  through  at  least 
the  first  half  of  the  21st  century. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technic^ 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  examine  the 
broadest  range  of  alternatives  for 
seabasing  of  expeditionary  forces  and  be 
guided  by:  The  expected  naval 
environment  for  the  next  20-50  years; 
the  role  of  naval  forces  in  enabling 
access  for  joint  forces  through  the 
world's  littorals;  assets  and  technologies 
needed  to  establish  a  robust  and  capable 
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Enhanced  Networked  Seabase;  the 
timing  of  the  acquisition  of  the 
technologies,  platforms  and  systems 
which  replace  the  legacy  systems;  and 
the  function  of  new  hardware  and 
opportimities  to  reallocate  functionality 
to  improve  effectiveness,  or  efficiency, 
or  economy. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 

Due  to  critical  mission  requirements, 
there  is  insufficient  time  to  provide 
timely  notice  required  by  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  Subsection  101- 
6.1015(b)  of  the  GSA  Final  RiUe  on 
Federal  Advisory  Committee 
Management,  41  CFR  Part  101-6,  which 
further  requires  publication  at  least  15 
calendar  days  prior  to  the  first  meeting 
of  the  Task  Force  on  Seabasing 
scheduled  for  December  11-12,  2002. 

Dated:  December  4,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-31390  Filed  12-12-02:  8:45  am) 

BHJJNGCOOE  5001-OS-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
Defense  Science  Botfd 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
meeting  data  change. 

SUMMARY:  On  Friday,  November  29. 
2002  (67  FR  71144).  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  Task  Force 
on  Joint  Experimentation.  The  meeting 
scheduled  for  December  18.  2002,  has 
been  rescheduled  for  January  a-10, 
2003;  it  will  be  held  at  Strategic 
Analysis  Inc.,  3601  Wilson  Boulevard, 
Suite  600,  Arlington,  VA. 

Dated:  December  4.  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-31391  Filed  12-12-02;  8:45  am] 

BILLING  CODE  SOOI-Ot-H 


DEPARTMENT  OF  DEFENSE 

Department  of  Army 

Availability  for  Non*Exclusive, 
Exclusive,  or  partially  Exclush^e 
Licensing  of  U.S.  Patent  Application 
Concerning  Teledentistry  Consult 
Management  System  and  MetiK)d 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  hi  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  10/159,984 
entitled  "Teledentistry  Consult 
Management  System  and  Method,"  filed 
Jime  3,  2002.  Foreign  rights  are  also 
available  (PCT/US02/17197).  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army,  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  6196664,  both  at  telefax  (301)  619- 
5034. 

SUPPt^MENTARY  INFORMATION:  The 
invention  relates  generally  to  the  field  of 
telemedicine  and,  more  particularly,  to 
systems,  methods  and  articles  of 
manufacture  for  facilitating 
consultation/communication  between 
referring  and  consulting  providers  in  the 
field  of  dentistry. 

Luz  D.Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-31455  Filed  12-12-02;  8:45  am] 

BIUJNG  COW  3nO-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Performance  Review  Boards 
lyiembersliip 

agency:  Department  of  the  Army,  DoD 
ACTION:  Notice^ 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  December  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Ervin,  U.S.  Army  Senior 
Executive  Service  Office.  Assistant 
Secretary  of  the  Army,  Manpower  & 


Reserve  Affairs,  111  Army  Pentagon, 
Washington,  DC  20310-0111. 
SUPPt-EMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Tide  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

(a)  Tlie  members  of  the  Performance 
Review  Board  for  the  U.S.  Army  Chief 
of  Staff  are: 

1.  MG  Lawrence  R.  Adair,  Assistant 
G-1. 

2.  MG  Dorian  Anderson,  Commander, 
Total  Army  Personnel  Command. 

3.  BG  Harry  Axson,  Director,  Military 
Personnel  Policy. 

4.  Mr.  Brian  Barr,  Technical  Director. 

5.  Ms.  Jean  M.  Bennett,  Director, 
Resources  and  Infrastructure. 

6.  Mr.  Vernon  Bettencourt,  Director, 
Analysis  and  Chief,  Information  Office. 

7.  Mr.  Joseph  R.  Billman,  Director  of 
Program  Development. 

8.  MG  Robert  W.  Chesnut,  Assistant 
Deputy  Chief  of  Staff,  G-3 
(Mobilization). 

9.  MG  Peter  Chiarelli.  Dfrector. 
Operations.  Readiness,  and 
Mobilization. 

10.  MG  Claude  V.  Christianson, 
Assistant  Deputy  Chief  of  Staff,  G— 4. 

11.  Dr.  Craig  E.  College,  Assistant 
Deputy  Chief  of  Staff  for  Programs. 

12.  Mr.  William  F.  Grain,  Technical 
Director. 

13.  BG  Bruce  Davis,  Deputy  Director, 
Operations,  Readiness,  and 
Mobilization. 

14.  Mr.  Thomas  Dillon,  Director, 
Counterintelligence,  Foreign  Disclosure, 
and  Security. 

15.  MG  B.  Sue  Dueitt,  Director, 
Personnel  Transformation. 

16.  Mr.  Terrance  M.  Ford,  Assistant 
Deputy  Chief  of  Staff,  G-2. 

17.  MG  James  J.  Grazioplene,  Director, 
FD. 

18.  LTG  Benjamin  S.  Griffin,  G-8. 

19.  Mr.  James  Gunlicks,  Deputy 
Direct6r,  Training. 

20.  BG  Dennis  Hardy,  Director,  Force 
Management. 

21.  MG  David  Huntoon,  Director,  , 
Strategy,  Plans  and  Policy. 

22.  BG  Kenneth  W.  Hunzeker,  Deputy 
Director,  PAE. 

23.  BG  Jerome  Johnson,  Director  of 
Plans,  Operations  and  Readiness. 

24.  LTG  John  M.  Le  Moyne,  Deputy 
Chief  of  Staff,  G-1. 

25.  Mr.  Mark  R.  Lewis,  Director  of 
Plans,  Resources  &  Operations. 
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26.  Ms.  Maureen  T.  Lischke,  PEO  for 
Information  Systems  &  Chief 
Information  G^cer. 

27  MG  James  Lovelace,  Assistant 
Deputy  Chief  of  Staff.  G3. 

28.  Mr.  Wendell  Lunceford,  Director. 
Army  Model  and  Simulation  Office. 

29.  LTG  Charles  S.  Mahan.  Jr..  Deputy 
Chief  of  Staff.  G-4. 

30.  BG  Jesus  A.  Mangual.  Director  of 
Force  Projection  and  Distribution. 

31.  Mr.  John  W.  Matthews,  Director, 
Army  Records  Management  and 
Declassification  Activity. 

32.  MG  David  F.  Melcher,  Director, 
PAE. 

33.  Mr.  William  P.  Neal,  Associate 
Director  of  Force  Projection  and 
Distribution. 

34.  LTG  Robert  W.  Noonan,  Jr.. 
Deputy  Chief  of  Staff  for  Intelligence. 

35.  Mr.  Mark  J.  O'Konski,  Director  of 
Logistics  Integration  Agency. 

36.  Mr.  Eric  A.  Orsini.  Special 
Assistant  to  the  DCS.  G-4. 

37.  BG(P)  Elbertt  N.  Perkins,  Director. 
DOI. 

38.  BG  Steve  Schook.  Director. 
Human  Resource  and  Policy. 

39.  Ms.  Donna  L.  Shands.  Associate 
Director  for  Sustainment. 

40.  Dr.  Zita  Simutis,  Director. 
Manpower  &  Personnel  Research 
Laboratory  &  Associate  Director,  ARI. 

41.  Mr.  David  L.  Snyder.  Deputy  Asst 
Sec  of  the  Army  (Civ  Personnel  Policy). 

42.  Mr.  John  C.  Speedy.  III.  Deputy 
Director,  Strategy,  Plans  and  Policy. 

43.  Mr.  Lewis  S.  Steenrod,  Director  of 
Modernization. 

44.  Mr.  James  J.  Streilein.  Director, 
Army  Evaluation  Center. 

45.  Ms.  Elizabeth  B.  Throckmorton, 
Assistant  Deputy  Asst  Sec  of  the  Army 
(Civilian  Personnel  Policy). 

46.  MG  James  Thurman,  Director. 
Training. 

47.  Mr.  Donald  C.  Tison.  Deputy 
Director.  Program  Analysis  and 
Evaluation. 

48.  Mr.  Edgar  B.  Vandiver.  ID. 
Director.  Center  for  Army  Analysis. 

49.  BG  Lloyd  T.  Waterman,  Director  of 
Sustainment. 

50.  Mr.  Daniel  F.  Wiener,  II,  Chief 
Information  Officer. 

(b)  The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army,  Office 
of  the  Secretary  of  the  Army  are: 

1.  Dr.  Benson  D.  Adams.  Special 
Assistant  to  the  ASA(IE)  for  Policy  and 
Economic  Analysis. 

2.  Dr.  A.  Michael  Andrews.  11  Deputy 
Asst  Secretary  for  Research  & 
Technology/Chief  Scientist. 

3.  Mr.  William  A.  Armburuster.  DASA 
for  Privatization  and  Partnership. 

4.  Ms.  Diane  J.  Armstrong.  Director, 
Resource  Integration. 


5.  MG  William  L.  Bond.  Deputy  for 
Systems  Management. 

6.  Mr.  David  Boriand.  Deputy  CIO/G- 
6. 

7.  MG  Stephen  W.  Boutelle,  Director, 
IONS. 

8.  Mr.  Fredrick  R.  Budd,  Director, 
Single  Agency  Manager  for  Pentagon 
Information  Technology  Services. 

9.  Mr.  Delbert  F.  Bunch.  Deputy 
Program  Manager  for  Chemical 
Demilitarization  Operations. 

10.  Ms.  Kathryn  A.  Condon. 
Interagency  Coordinator  of  Military 
Support  to  Civil  Authorities. 

1 1 .  Mr.  Jeunes  C.  Cooke.  Special 
Assistant  for  Systems. 

12.  LTG  Peter  M.  Cuviello.  CIO/G-6. 

13.  Mr.  Donald  L.  Damstetter.  Jr.. 
DASA  (Plans.  Programs  &  Resources). 

14.  Mr.  Daniel  B.  Denning.  PDASA 
(M&RA)  &  DASA  (TR&M). 

15.  Mr.  Thomas  Druzgal,  Deputy 
Auditor  General.  Acquisition  and 
Material  Management. 

16.  Mr.  George  S.  Dunlop,  Deputy 
ASA  (Legislation). 

17.  Mr.  Raymond  J.  Fatz.  Deputy 
Assistant  Secretary  of  the  Army  for 
Environment.  Safety,  and  Occupational 
Health. 

18.  Mr.  Patrick  J.  Fitzgerald,  Deputy 
Auditor  General,  Policy  and  Operations 
Management. 

19.  MG  Warren  L.  Freeman,  Director, 
DC  National  Guard. 

20.  Mr.  Ernest  J.  Gregory.  Principal 
DASA  (Financial  Mgt  &  Comptroller). 

21.  Ms.  Judity  A.  Guenther,  Director 
of  Investments. 

22.  MG  Lynn  Hartsell,  Director, 
0{>erations  &  Support. 

23.  Mr.  Jack  E.  Hobbs,  Project  Dir. 
Army  Workload  &  Performance 
Systems. 

24.  Mr.  Walter  W.  Hollis.  Deputy 
Under  Secretary  of  the  Army 
(Operations  Research). 

25.  Mr.  Joel  B.  Hudson, 
Administrative  Assistant  to  the 
Secretary  of  the  Army. 

26.  Mr.  Craig  D.  Hunter,  DASA 
(Defense  Exports  and  Cooperation). 

27.  Dr.  Daphne  K.  Kamely.  Special 
Assistant  to  the  Deputy  Assistant 
Secretary  of  the  Army  for  Environment, 
Safety,  and  Occupational  Health. 

28.  Mr.  Stephen  E.  Keefer.  Deputy 
Auditor  General.  Installations 
Management. 

29.  Mr.  John  A.  Kelley,  Special 
Assistant  to  ASA(IE)  for  Asset 
Management. 

30.  Mr.  Thomas  E.  Kelley,  ID.  Special 
Assistant  to  the  Secretary  of  the  Army 
for  Science  &  Technology. 

31.  Mr.  John  R.  Kohler.  Director  of 
Business  &  Investments. 


32.  Mr.  Charles  A.  Krohn.  Principal 
Deputy  to  the  Chief  of  Public  Affairs 
(Media  Relations). 

33.  Ms.  Joann  H.  Langston, 
Competition  Advocate  of  the  Army. 

34.  Mr.  John  W.  McDonald.  Deputy 
Under  Secretary  of  the  Army. 

35.  Mr.  John  P.  McLaiuin.  III.  DASA 
(Military  Personnel  Mgt.  &  EO  Policy). 

36.  Mr.  John  L.  Miller,  Director  for 
Business  Resoiux:es. 

37.  Ms.  Joyce  E.  Morrow.  Deputy 
Auditor  General,  Forces  and  Financial 
Management. 

38.  Mr.  Levator  Norsworthy,  Jr., 
Deputy  General  Counsel  (Acquisition). 

39.  Mr.  Eric  A  Orsini.  Deputy  ASA 
(Logistics). 

40.  Ms.  Tracey  L.  Pinson,  Director  of 
Small  &  Disadvantage  Business 
Utilization. 

41.  Mr.  Geoffrey  G.  Prosch,  Principal 
DASA  (Installation  &  Environment). 

42.  Mr.  Francis  E.  Reardon.  Auditor 
General. 

43.  Mr.  Matt  Reres.  Deputy  General 
Counsel  (Ethics  and  Fiscal). 

44.  BG  Velma  L.  Richardson.  Deputy 
CG  NETCOM  (FWD). 

45.  Ms.  Sandra  R.  Riley.  Deputy 
Administrative  Assistant/Executive 
Director,  Headquarters  Services — 
Washington. 

46.  BG  Lewis  S.  Roach,  Deputy  for 
Services  &  Operations  &  US  Army 
Services  &  Operations  Agency. 

47.  Mr.  Nels  Running,  DUSA  (lA/ 
Commemoration  of  50th  Ann  Korean 
War). 

48.  Mr.  Luther  L.  Santiful,  Director  of 
Equal  Employment  Opportunity/Civil 
Works. 

49.  Mr.  Richard  G,  Sa]a«,  Special 
Assistant  for  Systems. 

50.  Mr.  Karl  F.  Schneider,  DASA 
(Army  Review  Boards  Agency). 

51.  MG  John  L.  Scott,  Chief 
Integration  Officer. 

52.  Mr.  C  Russell  H.  Shearer.  Special 
Assistant  to  ASA  (IE). 

53.  MG  Jerry  L.  Sinn,  Deputy  ASA 
(Budget). 

54.  Mr.  Douglas  Sizelove.  Assistant 
Deputy  Under  Secretary  of  the  Army 
(Operations  Research). 

55.  Mr.  James  J.  Smyth.  Deputy  ASA 
(Project  Planning  and  Review). 

56.  Mr.  David  L.  Snyder.  Deputy  ASA 
(Civilian  Personnel  Policy). 

57.  Dr.  Barbara  J.  Sotirin,  Acting 
Director,  Research  &  Laboratory 
Management. 

58.  Mr.  Earl  H.  Stockdale,  Jr.,  Deputy 
General  Counsel  (Civil  Works  and 
Environment). 

59.  Dr.  Larry  B  Stotts,  Director  for 
Technology. 

60.  Mr.  Thomas  W.  Taylor,  Senior 
Deputy  General  Counsel. 
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61.  Ms.  Elizabeth  B.  Throckmorton, 
Assistant  DASA  (Civilian  Personnel 
Policy). 

62.  Ms.  Claudia  L.  Tomblom,  Deputy 
ASA  (Management  and  Budget). 

63.  Mr.  Michael  L.  Vajda,  Director, 
Civilian  Personnel  Operations  Center 
Management  Agency. 

64.  Mr.  Patrick  J.  Wakefield,  DASA 
(Chemical  Demilitarization)  (Advisory). 

65.  Mr.  C.  Richard  Whiston.  Special 
Assistant  to  Secretary  of  the  Army  for 
Business  Transformation. 

66.  Mr.  Joseph  W.  Whitaker,  Jr..  DASA 
(Installations  &  Housing)  (Advisory). 

67.  Miss  Sarah  F.  White,  DASA  (Force 
Mgt,  Manpower  &  Reserve  Affairs). 

68.  Mr.  Avon  N.  Williams,  Principal 
Deputy  General  Counsel. 

69.  Mr.  Robert  J.  Winchester, 
Assistant  for  Intelligence  Liaison. 

70.  Mr.  Robert  W.  Young.  Deputy  for 
Cost  Analysis. 

(c)  The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army,  Office 
of  the  Surgeon  General  are: 

1.  MG  Kenneth  L.  Farmer.  Deputy 
Surgeon  General. 

2.  Dr.  Charles  N.  Davidson,  Director, 
US  Army  Nuclear  &  Chemical  Agency. 

3.  Dr.  James  J.  Streilein,  Director, 
Army  Evaluation  Center. 

(d)  The  members  of  the  Performance 
Review  Board  for  the  U.S.  Mission  to 
the  North  Atlantic  Treaty  Organization 
are: 

1.  Mr.  Alfred  G.  Volkman.  Director, 
International  Cooperation,  OUSD, 
AT&L. 

2.  Mr.  Barry  Pavel,  Director  for 
Strategy,  OSD. 

3.  Mr.  Bemd  McConnell,  Director  of 
the  Office  of  Foreign  Disaster 
Assistance,  USAID. 

4.  Ms.  Pamela  Frazier,  Foreign  Policy 
Advisor  to  Chief  of  Staff,  AF/ 
Department  of  State. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  02-31454  Filed  12-12-02;  8:45  am] 

BHXINQ  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Notice  of  Proposed  Solicitation  for 
Cooperative  Agrssmsnt  Applications 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Proposed  solicitation  for  cost 

sharing  cooperative  agreement 

applications. 

summary:  On  March  17, 1999,  the 
Defense  Logistics  Agency  (DLA)  issued 
a  solicitation  for  cooperative  agreement 


applications  (SCAA)  to  assist  state  and 
local  governments  and  other  nonprofit 
eligible  entities  in  establishing  or 
maintaining  procurement  technical 
assistance  centers  (PTACs)  pursuant  to 
chapter  142,  title  10.  United  States 
Code.  These  centers  help  business  firms 
market  their  goods  and  service  to  the 
Department  of  Defense  (DoD),  other 
federal  agencies,  and  state  and/or  local 
goverrmient  agencies.  Cooperative 
agreement  awards  made  as  a  result  of 
applications  submitted  in  response  to 
this  solicitation  contained  provisions  for 
the  award  of  additional  option  awards 
through  2002.  DLA  now  intends  to  issue 
another  solicitation  as  a  follow-on 
action  to  the  March  17, 1999,  SCAA  in 
order  to  maintain  continuity  of  the 
Procurement  Technical  Assistance 
Program.  This  solicitation,  when  issued, 
will  govern  the  submission  of 
applications  for  calendar  years  2003 
through  2007,  inclusive.  This  proposed 
SCAA  is  available  for  review  on  the 
Internet  Web  site:  http://www.dla.mil/ 
db/scaa2003.pdf.  Printed  copies  are  not 
available  for  distribution. 

You  are  invited  to  submit  written 
comments  concerning  this  proposed 
SCAA  to:  Headquarters.  Defense 
Logistics  Agency.  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
8727  John  J.  Kingman  Road,  Suite  1127, 
Ft.  Belvoir,  VA  22060-6221.  Attn: 
Grants  Officer. 

All  comments  must  be  received  by 
January  31.  2003,  in  order  for  them  to 
be  considered.  DLA  intends  to  post  the 
proposed  SCAA,  when  finalized,  on  the 
Internet  in  early  March  2003.  A  futiire 
notice  to  be  published  in  the  Federal 
Register  will  annoimce  this  posting  and 
the  website  address  to  be  utilized  in 
accessing  the  final  SCAA  and  to  submit 
applications. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diana  Maykowskyj  at  (703)  767-1656. 

Anthony  J.  Kuders, 

Program  Manager,  DoD  Procurement 
Technical  Assistance  Program. 
(PR  Doc.  02-31412  Filed  12-12-02;  8:45  am] 
aiUJNG  COM  3620-01-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  To  Prepare  a  Joint 
Environmental  impact  Statement  and 
Environmental  Impact  Report  for  the 
Sacramento  and  San  Joaquin  River 
Basins  Comprehensive  Study, 
Hamilton  City  Flood  Damage 
Reduction  and  Ecosystem  Restoration, 
Glenn  County,  CA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 

summary:  a  combined  Feasibility 
Report  and  joint  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  will  be  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act. 
The  U.S.  Army  Corps  of  Engineers 
(Corps).  Sacramental  District,  will  serve 
as  the  Federal  lead  agency  for  the  EIS 
with  The  Reclamation  Board  of  the  State 
of  California  (the  Board),  the  non-federal 
sponsor,  serving  as  the  State  lead  agency 
for  the  EIR.  The  combined  Feasibility 
Report  and  joint  EIS/EIR  will  evaluate 
the  environmental  effects  of  a  potential 
flood  damage  reduction  and  ecosystem 
restoration  project  at  Hamilton  City.  The 
Hamilton  City  Flood  Damage  Reduction 
and  Ecosystem  Restoration  is  the  first 
site-specific  evaluation  to  be  initiated  as 
a  result  of  the  Sacramento  and  San 
Joaquin  River  Basins  Comprehensive 
Study  conducted  by  the  Corps  and  the 
Board.  Conciurently  with  the  release  of 
this  notice  of  intent  (NOI),  the  Board  is 
issuing  a  notice  of  preparation  (NOP)  to 
initiate  the  CEQA  process. 

Scoping  and  public  involvement 
activities  were  conducted  under  the- 
original  NOI  issued  for  the 
Comprehensive  Study.  A  series  of 
scoping  and  outreach  meetings  were 
held  in  February  through  May  1998, 
November  through  December  1998, 
February  1999,  Jime  1999,  October 
through  November  2001,  and  August 
through  September  2002.  Development 
of  the  EIS/EIR  for  the  Comprehensive 
Study  was  at  a  programmatic  level  with 
the  preliminary  site-specific  evaluation 
for  Hamilton  City  Flood  Damage 
Reduction  and  Ecosystem  Restoration 
packaged  as  an  attachment  to  the  main 
programmatic  document.  The 
Comprehensive  Study  has  since 
discontinued  the  environmental 
docimientation  effort  and  therefore  this 
NOI  is  being  submitted  to  establish  that 
the  Feasibility  Report  and  EIS/EIR  for 
Hamilton  City  Flood  Damage  Reduction 
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and  Ecosystem  Restoration  will 
continue  as  a  separate  and  complete 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  combined 
Feasibility  Report  and  joint  EIS/EIR  can 
be  answered  by  Erin  Taylor  at  (916) 
557-6862  or  by  mail  at  U.S.  Army  Corps 
of  Engineers.  Planning  Division.  ATTN: 
Erin  Taylor.  1325  J  Street,  Sacramento. 
CA  95814-2922.  or  e-mail: 
Erin.A.Taylor@usace.anny.mU. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  combined  Feasibility  Report  and 
joint  EIS/EIR  will  evaluate  ways  to 
reduce  the  risk  of  flooding  and  restore 
the  Sacramento  River's  connection  with 
its  flood  plain,  natural  flood  plain 
processes,  and  riparian  and  associated 
flood  plain  habitat. 

2.  Alternatives 

Alternatives  include  the  no-action, 
reinforcing  the  existing  levee,  several 
setback  levee  alignments  at  some 
distance  from  the  river,  and  flood- 
proofing  or  relocating  structures  at  risk 
of  flooding,  with  different  habitat 
configurations  and  methods  of 
establishment.  Maximum  area  of 
potential  effect  is  estimated  to  be  2.600 
acres  currently  held  by  a  combination  of 
private.  State,  and  Federal  agencies.  Fee 
title  and/or  conservation  and  flood 
easements  would  likely  be  required  to 
implement  any  project.  The  Corps  will 
conduct  site-specific  hydrologic. 
hydraulic  and  geotechnical  analyses,  to 
determine  the  most  suitable  potential 
levee  aligmdents  and  the  feasibility  of 
repairing  the  existing  levee  in  place. 
The  Feasibility  Study  will  focus  on  the 
economic  feasibility  and  will  run  a  risk 
analysis  of  the  alternatives.  Ecosystem 
restoration  would  consist  of  either 
planting  native  habitat  or  allowing 
native  habitats  to  establish  naturally  in 
the  area  between  any  new  levee  and  the 
river.  Selection  of  a  preferred  alternative 
will  depend  on  the  result  of  these 
studies  and  the  desires  of  the  local 
community. 

3.  Scoping  Process 

a.  This  notice  re-initiates  the  scoping 
process  whereby  the  Corps  and  the 
Board  will  identify  the  scope  of  issues 
to  be  addressed  in  the  EIS/EIR  and 
identify  the  significant  environmental 
issues  related  to  the  flood  damage 
reduction  and  ecosystem  restoration  at 
Hamilton  City.  The  Corps  and  the  Board 
have  initiated  a  process  of  involving 
Federal.  State,  and  local  agencies,  and 
concerned  individuals  under  the 
Comprehensive  Study. 


b.  Significant  issues  to  be  analyzed  in 
depth  include:  agricultural  resources, 
air  quality,  biological  resources,  cultural 
resources,  geology  and  soils,  hazardous, 
toxic,  and  radioactive  materials, 
hydrology  and  water  quality,  and  land 
use. 

4.  Public  Meeting  Scoping 

Community  meeting  will  be  held 
during  scoping,  after  the  release  of  the 
draft  EIS/EIR.  and  after  release  of  the 
final  EIS/EIR.  A  public  scoping  meeting 
will  be  held  the  week  of  January  6. 
2003.  The  purpose  of  the  meeting  is  to 
explain  the  NOI/NOP.  and  to  solicit 
suggestions,  recommendations,  and 
comments  to  help  refine  the  issues, 
measures,  and  alternatives  to  be 
addressed  in  the  EIS/EIR.  The  public  is 
asked  to  submit  any  issues  (points  of 
concern,  dispute  or  disagreement) 
regarding  potential  effects  of  the 
proposed  action  or  alternatives  by  mail 
to  Corps  (see  FOR  FURTHER  INFORMATION 
CONTACT  above  for  address). 

5.  Availability 

The  draft  EIS/EIR  is  scheduled  to  be 
available  for  public  review  and 
comment  in  August  2003.  The  comment 
period  on  the  draft  EIS/EIR  will  be  45 
days  from  the  date  the  notice  of 
availability  is  published  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency.  All  interested  parties 
should  respond  to  this  notice  and 
provide  a  current  address  if  they  wish 
to  be  notified  of  the  draft  EIS/EIR 
circulation  and  future  scoping  meeting 
dates. 

Dated:  Novemt>er  26.  2002. 
Michael  |.  Conrad,  fr.. 

Col.  E\.  Commanding. 

|FR  Doc.  02-31456  Filtjd  12-12-02;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement  for 
ttte  Upper  Mississippi  and  Illinois 
Rivers  Comprehensive  Plan 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  is  preparing  a  Draft 
Programmatic  Environmental  Impact 
Statement  (EIS)  for  the  Upper 
Mississippi  River  Comprehensive  Plan 
to  identify  problems,  opportunities,  and 
potential  measures  to  reduce  flood 


damages  in  the  floodplains  of  the  Upper 
Mississippi  and  Illinois  Rivers.  A 
Programmatic  EIS  will  be  prepared  to 
address  potential  effects  of  any 
recommendations  for  further  action 
resulting  from  this  study  effort,  and  to 
provide  a  broad  review  of  general  issues 
for  incorporation  by  reference  in 
subsequent  National  Environmental 
Policy  Act  (NEPA)  documents,  if  future 
actions  are  undertaken  as  a  result  of 
recommendations  in  the  Comprehensive 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  Programmatic  EIS  can  be 
answered  by:  David  R.  Gates,  U.S.  Army 
Corps  of  Engineers.  St.  Louis  District 
(CEMVS-PM-F).  1222  Spruce  Street,  St. 
Louis.  MO  63103.  telephone  (314)  331- 
8478.  or  by  Charlene  Carmack,  U.S. 
Army  Corps  of  Engineeers.  Rock  Island 
District  (CEMVR-PM-A),  Clock  Tower 
Building,  P.O.  Box  2004,  Rock  Island,  IL 
61204-2004,  telephone  (309)  794-5570. 
SUPPLEMENTARY  INFORMATION:  1.  Section 
459  of  the  Water  Resources 
Development  Act  of  1999  directed  the 
Secretary  of  the  Army  to  develop  a  plan 
to  address  water  resource  and  related 
land  resource  problems  in  the  study 
area  in  the  interest  of  systemic  flood 
damage  reduction.  Section  459  also 
directed  the  Secretary  to  submit  a  report 
to  Congress  detailing  the  results  of  this 
planning  effort  and  addressing 
recommendations  for  authorization  of 
further  Federal  actions  or  follow-on 
studies  concerning  systemic  flood 
control. 

The  Comprehensive  Plan  will  be 
developed  as  a  collaborative  effort 
among  three  Corps  Districts  (St.  Paul, 
Rock  Island,  and  St.  Louis);  other 
Federal  agencies  (including  the  Federal 
Emergency  Management  Agency 
[FEMA],  the  U.S.  Fish  and  Wildlife 
Service  [USFWS),  the  Natural  Resources 
Conservation  Service  (NRCS),  the  U.S. 
Environmental  Protection  Agency 
[USEPAI.  the  U.S.  Geological  Survey 
(USGSl.  and  the  U.S.  Department  of 
Agriculture  (USDAI);  the  States  of 
Illinois.  Iowa.  Minnesota.  Missouri,  and 
Wisconsin;  and  appropriate  non-Federal 
organizations.  The  plan  will  identify 
future  management  actions  and  make 
recommendations  for  systemic 
improvements  that  provide  flood 
damage  reduction  and  associated 
environmental  benefits. 

The  Comprehensive  Plan  will  include 
recommendations  addressing:  (1) 
Construction  of  a  systemic  multipurpose 
water  resources  and  flood  management/ 
damage  reduction  project;  (2)  floodplain 
management  alternatives;  and  (3) 
follow-on  design  and  construction 
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requirements.  This  plan  will  include 
overall  systemic  recommendations,  not 
optimized  recommendations  for  specific 
sites.  Follow-on  implementation 
studies,  including  NEPA 
documentation,  would  be  necessary  at 
specific  sites  where  additional  analysis 
is  required  to  develop  the  National 
Economic  Development  (NED)  plan. 
Site-specific  NEPA  documentation 
would  be  tiered  from  the  Programmatic 
EIS  currently  in  preparation  and  would 
be  developed  in  association  with  follow- 
on  implementation  studies, 
preconstruction  engineering  and  design 
(PED). 

2.  Alternatives,  including  both 
structural  and  nonstructural  measures, 
will  be  identified  and  investigated  for 
their  potential  to  accompUsh  systemic 
flood  damage  reduction.  It  is  anticipated 
that  between  three  to  five  systemic  flood 
damage  reduction  alternatives  will  be 
formated  and  evaluated  for  their 
potential  to  contribute  to  National 
Ecosystem  Development. 

3.  Scoping:  This  notice  solicits  input 
and  assistance  from  the  interested 
public  and  invites  participation  by 
affected  Federal  and  State  agencies 
having  special  jurisdiction  and/or 
expertise. 

An  initial  set  of  public  meetings  (open 
house  format)  was  held  September  9-12 
in  St.  Louis,  MO;  Quincy,  IL;  Peoria,  IL; 
and  Dubuque,  lA.  These  meetings  were 
announced  in  mailed  newsletters  (also 
posted  on  the  study  Web  site  http:// 
www.mvr.usace.army.mil/UMRCP/)  as 
scoping  meetings  intended  to  help 
fulfill  die  scoping  requirements  of  the 
NEPA,  as  well  as  overall  study  scoping 
requirements. 

4.  The  scoping  process  is  expected  to 
continue  through  December  2002  to 
facilitate  early  input  to  the  NEPA 
process  and  identify  significant  issues  to 
be  evaluated  in  depth  in  the 
Programmatic  EIS. 

5.  Based  on  current  study  schedules, 
the  Draft  Programmatic  EIS  is 
anticipated  to  be  available  for  public 
review  late  in  the  first  quarter  of 
CalendafVear  2004. 

Dated:  October  25,  2002. 
William  |.  Bayles, 

Colonel.  EN,  Commanding. 

(FR  Doc.  02-31452  Filed  12-12-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 


Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
11.  2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
considtation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group.  Office 
of  die  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  &«quency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  9,  2002. 
John  D.  Tressler, 

Leader.  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Annual  Performance  Reporting  Form 
for  Office  of  Indian  Education  (OIE)  Local 
Grantees. 

Frequencv:  Annually. 

Affected  Public:  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 


Reporting  and  Recordkeeping  Houc 
Burden: 

Responses:  1,272. 

Burden  Hours:  17,808. 

Abstract:  Application  for  funding  for 
Indian  Education  discretionary  programs  of 
Demonstration  Grants  for  Indian  Children 
and  Professional  Development.  The 
information  is  used  to  determine  applicant 
eligibility  and  amount  of  awards  for  projects 
selected  for  funding. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050.  Regional  Office  Building  3, 
Washington.  DC  20202-4651  or  to  the  e-mail 
address  vivion_reese@ec/.gov.  Requests  may 
also  be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  02-31405  Filed  12-12-02:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
11,2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  groupjed  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision. 
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extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  10.  2002. 

John  D.  Tressler, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Consolidated  State  Performance 
Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  52.  Burden  Hours: 
134.768. 

Abstract:  This  information  collection 
package  contains  the  Consolidated  State 
Performance  Report  (CSPR).  The 
Elementary  and  Secondary  Education 
Act  (ESEA).  in  general,  and  its  provision 
for  submission  of  consolidated  plans,  in 
particular  (see  section  14301  of  the 
ESEA),  emphasize  the  importance  of 
cross-program  coordination  and 
intergration  of  federal  programs  into 
educational  activities  carried  out  with 
State  and  local  funds.  States  would  use 
the  instrument  for  reporting  on 
activities  that  occur  during  the  2001- 
2002  school  year.  The  proposed  CSPR 
requests  some  of  the  same  information 
as  in  2000-2001 ,  with  a  few 
modifications  to  eliminate  certain 
sections.  The  Department  is  working 
actively  to  revise  the  content  of  these 
doomients  and  develop  an  integrated 
information  collection  system  that 
responds  to  No  Child  Left  Behind 
(NCLB),  uses  new  technologies,  and 
better  reflects  how  federal  programs 
help  to  promote  State  and  local  reform 
efforts. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 


Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  02-31429  Filed  12-12-02;  8:45  am) 
MLUNQ  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  Comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
13,2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.Whittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 


requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type . 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  9.  2002. 

John  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

OflRce  of  Postsecondary  Education 

Type  of  Review:  Reinstatment. 

Title:  TRIO  Dissemination  Partnership 
Program  (84.344). 

Frequency:  Once  every  three  years. 

Affected  Public:  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State,  local 
or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  50. 

Burden  Hours:  500. 

Abstract:  The  application  form  is  needed  to 
conduct  a  national  competition  for  the  TRIO 
Dissemination  Partnership  Program  for 
program  year  2003-04.  The  program  provides 
Federal  financial  assistance  in  the  form  of 
grants  to  institutions  of  higher  education  and 
organizations  funded  before  October  7, 1998 
for  one  of  the  Federal  TRIO  programs.  The 
program  provides  discretionary  grants  for  the 
purpose  of  replicating  successful  practices  of 
TRIO  projects  to  other  institutions  and 
organizations  that  are  serving  TRIO-eligible 
students,  but  that  do  not  have  TRIO  grants. 

This  information  collection  is  being 
submitted  under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant  Information 
Collections  (1890-0001).  Therefore,  the  30- 
day  public  comment  period  notice  will  be  the 
only  public  comment  notice  published  for 
this  information  collection. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Departitient  of 
Education,  400  Maryland  Avenue.  SW.. 
Room  4050.  Regional  Office  Building  3. 
Washington,  DC  20202-4651  or  directed  to 
her  e-mail  address  Vivian.Reese@ed.gov. 
Requests  may  also  be  faxed  to  (202)  708- 
9346.  Please  specify  the  complete  title  of  the 
information  collection  when  making  your 
request.  Comments  regarding  burden  and/or 
the  collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  his  e-mail 
address  foe.Schubart@ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  02-31406  Filed  12-12-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

DOE  Request  for  a  45-Day  Extension 
To  Respond  To  Recommendation 
2002-2  of  the  Defense  Nuclear 
Facilities  Safety  Board,  Weapons 
Laisoratory  Support  of  ttie  Defense 
Nuclear  Complex 

AGENCY:  Department  of  Energy.  DOE. 
action:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  Recommendation 
2002-2,  concerning  weapons  Laboratory 
support  of  the  DOE  nuclear  complex  at 
Department  of  Energy  Defense  Nuclear 


Facilities  was  published  in  the  Federal 
Register  on  October  10,  2002  (67  FR 
63081).  In  accordance  with  section 
315(b)  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  42  U.S.C.  2286d(b), 
the  Secretary  transmitted  the  following 
response  to  the  Defense  Nuclear 
Facilities  Safety  Board  on  November  21, 
2002. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  January  6, 
2003. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 


Facilities  Safety  Board,  625  Indiana 
Avenue  NW.,  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  L.  Boardman,  Director,  Office  of 
Complex  Readiness,  Albuquerque 
Operations  Office,  Pennsylvania  &  H 
Street.  Kirtland  Air  Force  Base. 
Albuquerque,  NM  87116. 

Issued  in  Washington,  DC,  on  December  6, 
2002. 
Mark  B.  Whitaker,  Ir., 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

BILUNG  COM  6460-01-^ 
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The  Secretary  of  Energy 

Washington,  DC  20585 


November  2 1,2002 


The  Honorable  John  T.  Conway 

Chairman 

Defense  Nuclear  Facilities  Safety  Board 

625  Indiana  Avenue,  NW,  Suite  700 

Washington,  D.C.  20004 

Dear  Nfr.  Chairman: 

On  October  3, 2002,  the  Defense  Nuclear  Facilities  Safety  Board  issued 
recommendation  2002-2,  Weapons  Laboratory  Stdpport  of  the  Defense  Nuclear 
Complex.  The  Department  agrees  that  providing  the  defense  nuclear  complex 
with  appropriate  support  is  an  essential  priority.  The  Department  will  require 
additional  time  to  evaluate  your  reconunended  changes. 

in  accordance  with  42  U.S.C.  §  2286d(bX  1),  the  Dq>artment  requests  an 
additional  4S  days  to  respond  to  this  recommendation.  If  the  extension  is  granted, 
I  will  provide  my  response  no  later  than  January  8,  2003. 


Sincerely, 


® 
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|FR  Doc.  02-31432  Filed  12-12-02;  8:45  ami 
BHJJNQ  CODE  64S0-01-C 

DEPARTMENT  OF  ENERGY 

DOE  Response  to  Recommendation 
2002-1  of  the  Defense  Nuclear 
Facilities  Safety  Board,  Quality 
Assurance  for  Safety-Related  Software 

AGENCY:  Department  of  Energy. 
action:  Notice. 

summary:  The  Defense  Nuclear 
Facilities  Safety  Board  Recommendation 
2002-1.  concerning  quality  assiuance 
for  safety-related  software  at  Department 


of  Energy  Defense  Nuclear  Facilities  was 
published  in  the  Federal  Register  on 
October  9,  2002  (67  FR  62960).  In 
accordance  with  section  315(b)  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
42  U.S.C.  2286d(b),  the  Secretary 
transmitted  the  following  response  to 
the  Defense  Nuclear  Facilities  Safety 
Board  on  November  21,  2002. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  January  6, 
2003. 

addresses:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 


Facilities  Safety  Board,  625  Indiana 
Avenue  NW.,  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  J.  Hardwick,  Jr.,  Associate 
Deputy  Assistant  Secretary  for 
Operations,  Office  of  Corporate  Safety 
Assurance,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 

Issued  in  Washington,  DC,  on  December  6, 
2002. 
Mark  B.  Whitaker,  Jr., 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

BHJJNG  COOe  6490-01 -P 
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The  Secretary  of  Energy 

Washington,  DC  20585 
November  2 1,2002 


The  Honorable  John  T.  Conway 

Chairman 

Defense  Nuclear  Facilities  Safety  Board 

625  Indiana  Avenue,  NW,  Suite  700 

Washmgton,  DC.  20004 

Dear  Mr.  Chairman: 

The  Department  acknowledges  receipt  of  the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  recommendation  2002-1,  Quality  Assurance  for  Safety-Related 
Software,  issued  on  September  23,  2002,  and  published  in  the  Federal  Register  on 
October  9,  2002.  The  Department  accepts  recommendation  2002-1  and  will 
develop  an  implementation  plan  that  results  in  the  following: 

•  Clear  assignment  of  organizational  roles,  responsibility,  and  authority  for 
safety-related  software. 

•  Creation  of  infrastructure  necessary  to  ensure  an  effective  software  quality 
assurance  program,  including  personnel  with  the  appropriate  skill  and 
expertise. 

•  Implementation  of  processes  to  identify  safety  analyses  and  design  codes 
and  ensure  that  they  are  subject  to  verification  and  validation  appropriate 
for  the  application. 

•  Establishment  of  requirements  and  guidance  for  a  rigorous  software 
quality  assurance  process,  which  will  include  the  use  of  industry  standards 
where  practicable. 

•  Creation  of  a  process  that  will  track  continuous  improvements  and 
initiatives  in  software  technology.  This  information  will  be  used  as  a  basis 
for  maintaining  safety-related  software  and  will  be  shared  across  the 
complex. 

The  Department  has  initiated  activities  to  improve  the  implementation  of  quality 
management  systems  at  its  defense  nuclear  facilities.  Many  of  these  activities 
resulted  from  the  deficiencies  documented  in  the  Board's  Technical  Report 
DNFSB/TECH-25,  Quality  Assurance  for  Safety-Related  Software  at  Department 
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of  Energy  Defense  Nuclear  Facilities^  and  disctissed  at  several  of  your  public  . 
meetings  on  quality  asstirance.  The  Department  considers  its  efforts  to  improve 
software  quality  assimuice  as  a  key  element  in  the  overall  improvement  of  our 
quality  management  system,  and  the  implonentation  plan  will  include  and  build 
on  the  actions  that  were  previously  undertaken  as  part  of  this  initiative. 

Ms.  Beverly  Cook,  Assistant  Secretary  for  Environment,  Safety  and  Health,  is  the 
Department  of  Energy  official  responsible  for  safety-related  quaUty  assurance  and 
for  ensuring  the  successful  completion  of  the  implementation  plan  we  will 
develop  in  response  to  your  recommendation.  Mr.  Ray  Hardwick,  Office  of 
Environment,  Safety  and  Health,  (301)  903-4244,  is  the  responsible  manager  for 
the  preparation  of  the  Department's  implementation  plan. 

Please  feel  free  to  contact  either  of  them  with  any  questions  you  may  have  as  the 
Department  moves  forward  with  development  of  the  implementation  plan. 


Sincerely, 


76740 
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BILLING  CODE  64SO-01-C 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[ER-FRL-6635-7] 

Environmental  Impact  Statments; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Informatiun  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/ nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements  filed  December  2,  2002, 
through  December  6.  2002. 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020498.  Draft  EIS.  SFW.  WA. 
Daybreak  Mine  Expansion  and  Habitat 
Enhancement  Project.  Habitat 
Conservation  Plan,  Issuance  of  a 
Multiple  Species  Permit  for  Incidental 
Take.  Implementation,  Clark  County, 
WA  ,  Comment  Period  Ends:  February 
21,  2003.  Contact:  Tim  Romanski 
(360) 753-4371. 

EIS  No.  020499,  Final  EIS,  BLM,  OR, 
Coos  County  Natural  Gas 
Transmission  Pipeline.  Construction, 
Operation  and  Maintenance,  Proposed 
Natural  Gas  Pipeline  ft-om  Roseburg  to 
Coos  Bay,  Right-of-Way  Grant,  Coos 
Bay  District,  Coos  County,  OR  ,  Wait 
Period  Ends:  January  13,  2003, 
Contact:  Bob  Gunther  (541)  751-4295. 

EIS  No.  020500.  Draft  EIS.  AFS.  CA, 
Giant  Sequoia  National  Monument 
Management  Plan.  Implementation. 
To  Establish  Management  Direction 
for  the  Land  and  Resources.  Sequoia 
National  Forest.  Fresno.  Kern  and 
Tulare  Counties.  CA  ,  Comment 
Period  Ends:  March  13.  2003.  Contact: 
Jim  Whitfield  (559)  784-1500. 

EIS  No.  020501.  Final  EIS.  FHW,  KS, 
U.S.  59  Highway  Construction 
Improvements,  Lawrence  to  Ottawa, 
Funding.  NPDES  Permit  Issuance  and 
Possible  US  Army  COE  Permit 
Issuance.  Douglas  and  Franklin 
Counties.  KS,  Wait  Period  Ends: 
January  24,  2003,  Contact:  ).  Michael 
Bovven  (785)  267-7287. 

EIS  No.  020502.  Draft  EIS.  MMS,  AK, 
Cook  Inlet  Planning  Area  Oil  and  Gas 
Lease  Sales  191  and  199,  Outer 
Continental  Shelf,  Offshore  Marine 
Environment,  Cook  Inlet,  AK, 
Comment  Period  Ends:  January  27, 
2003,  Contact:  George  Valiulis'(703) 
787-1662. 

EIS  No.  020503.  Draft  EIS,  STB.  TX, 
Bayport  Loop  New  Rail  Line. 
Construction  and  Operation.  Finance 
Docket  No.  34079.  Houston,  Harris 
County.  TX  .  Comment  Period  Ends: 


January  27,  2003,  Contact:  Dana  White 
(202)  565-1552.  This  document  is 
available  on  the  Internet  at:  http:// 
www.stb.dot.gov. 

EIS  No.  020504,  Draft  EIS,  AFS,  ID, 
Caylord  North  Timber  Sale  Project, 
Harvesting  Timber,  Council  Ranger 
District,  Payette  National  Forest, 
Adam  County.  ID.  Comment  Period 
Ends:  January  27.  2003,  Contact: 
Michael  Hutchins  (208)  253-0100. 

EIS  No.  020505,  FINAL  EIS.  NAS.  00, 
Programmatic — Mars  Exploration 
Rover-2003  (MER-2003)  Project, 
Continuing  the  Long-Term 
Exploration  of  Mars,  Implementation, 
Wait  Period  Ends:  January  13,  2003, 
Contact:  David  Lavery  (202)  358- 
4800. 

EIS  No.  020506,  Final  EIS,  NRC,  VA. 
Generic  EIS — Surry  Power  Station, 
Unit  1  and  2,  Supplement  6  to 
NUREG-1437,  License  Renewal  of 
Nuclear  Plants,  COE  Section  404 
Permit  and  NPDES  Permit,  James 
River,  VA.  Wait  Period  Ends:  January 
13,  2003,  Contact:  Andrew  Kugler 
(301) 415-2828. 

EIS  No.  020507,  Final  EIS,  NRC.  VA. 
Generic  EIS — North  Anna  Power 
Station,  Units  1  and  2,  Supplement  7 
to  NUREG-1437,  License  Renewal, 
VA,  Wait  Period  Ends:  January  13, 
2003.  Contact:  Andrew  Kugler  (301) 
415-2828. 

EIS  No.  020508,  Final  EIS,  DOE.  KY, 
Kentucky  Pioneer  Integrated 
Gasification  Combined  Cycle 
Demonstration  Project.  Constructing 
and  Operating  a  540  megawatt-electric 
Plant,  Clean  Coal  Technology 
Program.  Clark  County.  KY,  Wait 
Period  Ends:  January  13.  2003, 
Contact:  Roy  Spears  (304)  285-5460. 

Amended  Notices 

EIS  No.  020421,  Draft  EIS.  FHW,  OR, 
Newberg-Dundee  Transportation 
Improvement  Project  (TEA  21  Prog. 
#37),  Proposal  to  Relieve  Congestion 
on  Ore.  99W  through  the  Cities  of 
Newberg  and  Dundee,  Bypass 
Element  Location  (Tier  1),  Yamhill 
County,  OR  ,  Comment  Period  Ends: 
December  16,  2002,  Contact:  Jim  Cox 
(503)  986-3013.  Revision  of  FR  notice 
published  on  October  18,  2002:  CEQ 
Comment  Period  Ending  December  2, 
2002  has  been  extended  to  December 
16,  2002. 

Dated:  December  10.  2002. 
loseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

(FR  Dcm:.  02-31462  Filed  12-12-02:  8:45  am) 

BILLING  COOC  6Se0-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6635-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments;  Availability  of  EPA 
comments  prepared  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2Kc)  of  the  National 
Environmental  Policy  Act  as  amended 

Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
12,  2002  (67  FR  17992). 

Draft  EISs 

ERP  No.  D--FHW-E40796-NC  Rating 
EC2,  U.S.  64  Corridor  Project, 
Transportation  Improvements  in  the 
vicinity  of  the  City  of  Asheboro  and 
Access  Improvements  to  the  NC 
Zoological  Park,  Funding  and  U.S. 
Army  COE  section  404  Permit  Issuance! 
Randolph  County,  NC. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
primary  impacts  as  a  result  of  project 
implementation.  These  include  a  large 
number  of  residential  relocations,  with 
many  residences  experiencing  excessive 
noise  increases  and  the  loss  of 
deciduous  forest  and  surface  water 
habitat.  EPA  requested  that  deletion  of 
one  or  two  proposed  interchanges  be 
evaluated. 

ERP  No.  D-FHW-F40409-IN  Rating 
LO,  IN-25  Transportation  Corridor 
Improvements  from  1-65  Interchange  to 
U.S.  24.  Funding,  Right-of-Way  and  U.S. 
Army  COE  section  404  Permit  Issuance, 
Hoosier  Heartland  Highway, 
Tippecanoe,  Carroll  and  Cass  Counties, 
IN. 

Summary:  EPA  believes  that  the 
proposed  project  will  result  in 
minimum  adverse  impacts  to  the 
environment  with  the  appropriate 
mitigation.  No  additional  analyses  are 
required. 

ERP  No.  D-FHW-K40253-CA  Rating 
3,  Riverside  County  Integrated  Project, 
Winchester  to  Temecula  Corridor 
Construction  of  a  New  Multi-Modal 
Transportation  Facility,  Route  Location 
and  Right-of-Way  Preservation, 
Riverside  County,  CA. 

Summary:  EPA  found  that  the  DEIS 
was  inadequate  to  satisfy  the 
requirements  of  NEPA  and  lead  to  the   . 
selection  of  a  preferred  alignment 
containing  the  least  environmentally 
damaging  practicable  alternative  to 
satisfy  section  404  of  the  Clean  Water 
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Act.  The  DEIS  evaluated  the  two  CETAP 
corridors  in  isolation  of  one  another  and 
of  other  major  pending  highway 
projects,  did  not  adequately  analyze  a 
No  Build  alternative,  and  lacked 
adequate  assessment  of  indirect  and 
cumulative  impacts  on  aquatic  and 
biological  resources  as  well  as  water  and 
air  quality.  EPA  recommends  that  these 
concerns  be  addressed  in  a  revised 
DEIS. 

ERP  No.  D-FHW-K40254-CA  Rating 
3.  Riverside  Coimty  Integrated  Project, 
Hemet  to  Corona/Lake  Elsinore  Corridor 
a  New  Multi-Modal  Transportation 
Facility,  Route  Location  and  Right-of- 
Way  Preservation.  Riverside  County, 

CA. 

Summary:  EPA  found  that  the  DEIS 
was  inadequate  to  satisfy  the 
requirements  of  NEPA  and  lead  to  the 
selection  of  a  preferred  alignment 
containing  the  least  environmentally 
damaging  practicable  alternative  to 
satisfy  section  404  of  the  Clean  Water 
Act.  The  DEIS  evaluated  the  two  CETAP 
corridors  in  isolation  of  one  another  and 
of  other  major  pending  highway 
projects,  did  not  adequately  analyze  a 
No  Build  alternative,  and  lacked 
adequate  assessment  of  indirect  and 
cumulative  impacts  on  aquatic  and 
biological  resources  as  well  as  water  and 
air  quality.  EPA  recommends  that  these 
concerns  be  addressed  in  a  revised 
DEIS. 

Final  EISs  ' 

ERP  No.  F-BIM-K67054-NV.  Phoenix 
Project.  Current  Mining  Operations  and 
Processing  Activities  Expansion,  Battle 
Mountain,  Plan  of  Operations  Approval. 
Lander  County.  NV. 

Summary:  The  final  EIS  does  not 
address  EPA's  concern  that  the  long- 
term  post-closure  mitigation  wrill  not  be 
adequately  funded.  The  environmental 
acceptability  of  the  project  depends  on 
adequate  funding  of  the  mitigation  plan 
to  prevent  degradation  of  water  quality 
and  impacts  to  biological  resources.  The 
final  EIS  continues  to  be  inadequate 
since  it  does  not  include  an  itemized 
cost  estimate  for  the  mitigation  or 
assurance  that  funds  will  be  available  in 
perpetuity  to  perform  the  project 

startup. 

ERP  No.  F-COE-C30011-NJ.  New 
Jersey  Shore  Protection  Study  to 
Determine  a  Feasible  Hurricane  and 
Storm  Damage  Reduction  Plan  from 
Manasquan  Inlet  to  Bamegat  Inlet, 
Boroughs  of  Point  Pleasant  Beach,  Bay 
Head,  Mantoloking,  Lavallette,  Seaside 
Heights  and  Seaside  Park,  and 
Townships  of  Buck,  Dover  and 
Berkeley,  NJ. 

Summary:  EPA  continues  to  have 
environmental  concerns  and  requests  an 


opportunity  to  review  a  complete 
cumulative  impacts  and  analysis  and 
General  Conformity  Determination  prior 
to  the  signing  of  the  Record  of  Decision 
for  the  project. 

ERP  No.  F-FHW-J401 49-CO. 
Colorado  Forest  Highway  80,  Guanella 
Pass  Road  (also  known  as  Park  County 
Road  62/Clear  Creek  County  Road  381/ 
Forest  Development  Road  118)  from 
U.S.  285  in  Grant  to  Georgetown. 
Improvements,  Funding  and  U.S.  Army 
COE  Section  404.  NPDES  and  Special 
Use  Permits  Issuance,  Park  and  Clear 
Creek  Counties,  CO. 

Summary:  EPA  expressed 
environmental  concerns  about  wetland 
impacts  and  mitigation  implementation. 
ERP  No.  F-FHW-K40244-CA,  CA-120 
Oakdale  Expressway  Project. 
Construction  and  Operation.  Post  Mile 
3.0  to  Post  Mile  R12.9  near  Oakdale, 
Funding,  U.S.  Army  COE  Section  404 
and  NPDES  Permits  Issuance.  Stanislaus 
County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommended  that  FHWA  request  and 
obtain  EPA's  written  conciurence  on  the 
least  environmentally  damaging 
practicable  alternative  and  conceptual 
mitigation  plan  prior  to  the  signing  of 
the  record  of  decision  (ROD)  in 
accordance  with  the  NEP A/404 
Memorandum  of  Understanding.  EPA 
believes  that  the  FEIS  lacks  sufficient 
information  on  indirect  and  cumulative 
impacts  and  a  qualitative  PM-10 
analysis.  In  addition,  the  conceptual 
mitigation  plan  presented  in  the  FEIS 
does  not  clearly  show  how  it  will 
adequately  offset  the  project's  wetland 
impacts. 

ERP  No.  FS-AFS-E65036-00, 
Vegetation  Management  in  the  Coastal 
Plain/Piedmont,  Proposal  to  Clarify 
Direction  for  Conducting  Project-Level 
Inventories  for  Biological  Evaluations 
(BEs),  U.S.  Forest  Service  Southern 
Region,  AL.  GA,  FL.  SC,  NC.  LA.  MS 
and  TX. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-AFS-E65037-00. 
Vegetation  Management  in  the 
Appalachian  Mountains.  Proposal  to 
Clarify  Direction  for  Conducting  Project- 
Level  Inventories  for  Biological 
Evaluations  (BEs),  AL,  GA,  KY,  NC,  SC. 
TN,  VA  and  WV. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  December  10,  2002. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

|FR  Doc.  02-31463  Filed  12-12-02;  8:45  am] 
BHjjNQ  CODE  aseo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7421-6] 

Office  of  Research  and  Development, 
Board  of  Scientific  Counselors, 
Exscuthrs  CommlttM  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  Board  of  Scientific  Counselors 
(BOSC),  will  hold  an  Executive 
Committee  meeting. 

DATES:  The  meeting  will  be  held  on 
January  9-10,  2003.  On  Thursday, 
January  9th,  the  meeting  will  begin  at  1 
p.m.,  and  will  recess  at  5:30  p.m.  On 
Friday.  January  10th,  the  meeting  will 
reconvene  at  9  a.m.  and  will  adjourn  at 
approximately  4  p.m.  All  times  noted 
are  eastern  time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lowe's  L'Enfant  Plaza  Hotel,  480 
L'Enfant  Plaza,  SW.,  Washington,  DC 
20024. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  include,  but  not  be  limited  to: 
Consultation  on  ORD's  Homeland 
Security  Research  Strategy,  Briefing  on 
EPA's  Report  on  the  Environment, 
Discussion  of  BOSC  Future  Issues  and 
Plans,  and  BOSC  Commimications  Ad- 
Hoc  Committee  Report  Update. 

Anyone  desiring  a  draft  BOSC  agenda 
may  fax  their  request  to  Shirley  R. 
Hamilton  (202)  565-2444.  The  meeting 
is  open  to  the  public.  Any  member  of 
the  public  wishing  to  make  a 
presentation  at  the  meeting  should 
contact  Shirley  Hamilton,  Designated 
Federal  Officer,  Office  of  Research  and 
Development  (8701R),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  or  by  telephone  . 
at  (202)  564-6853.  In  general,  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  National  Center  for 
Environmental  Research  (MC  8701R), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  (202)  564-6853. 
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Dated:  December  5.  2002. 
Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 
Research. 

[FR  Doc.  02-31466  Filed  12-12-02;  8:45  ami 
BNJJNQ  COOe  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7422-2] 

New  Hanover  County  Bum  Pit 
Superfund  Site;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  an 
Administrative  Order  on  Consent 
pursuant  to  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended 
regarding  the  New  Hanover  County 
Bum  Pit  Superfund  Site  located  in 
Wilmington.  New  Hanover  County, 
North  Carolina.  This  agreement  is  made 
and  entered  into  by  EPA  and  by  Axel 
Johnson,  Inc..  Sprague  Energy 
Corporation,  and  Unocal  Corporation 
("Settling  Parties").  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  30  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 

Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  EPA,  Region  4.  Sam  Nunn  Atlanta 
Federal  Center,  Waste  Management 
Division.  61  Forsyth  Street.  SW.. 
Atlanta.  Georgia  30303.  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  November  26,  2002. 
Anita  L.  Davis, 

Acting  Chief.  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
|FR  Dor.  02-31464  Filed  12-12-02:  8:45  ami 
BILLING  COOE  6560-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7421-7;  CWA-HO-2002-6001 ; 
EPCRA-HQ-2002-6001;  CAA-HQ-2002- 
6001;  RCRA-HO-2002-6001] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  NEXTEL 
Communications,  Inc.,  et  al.  and  Nil 
Holdings,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  On  October  30,  2002.  EPA 
published  in  the  Federal  Register 

information  concerning  a  proposed 
settlement  with  NEXTEL 
Commimications  Inc.,  et  al.  and  Nil 
Holdings,  Inc.  The  purpose  of  this 
correction  is  to  provide  additional 
information  about  this  settlement.  EPA 
has  entered  into  a  consent  agreement 
with  NEXTEL  Communications,  Inc., 
and  its  subsidiaries,  and  Nil  Holdings, 
Inc.,  collectively  referred  to  as 
"NEXTEL",  to  resolve  violations  of  the 
Clean  Water  Act  ("CWA"),  the  Clean  Ait 
Act  ("CAA"),  the  Resource  Conservation 
and  Recovery  Act  ("RCRA"),  and  the 
Emergency  Planning  and  Community 
Right-to-ICnow  Act  ( "EPCRA")  and  their 
implementing  regulations. 

The  Administrator  is  hereby 
providing  public  notice  of  this  consent 
agreement  and  final  order  and  providing 
an  opportunity  for  interested  parties  to 
comment  on  the  CWA  portions,  as 
required  by  CWA  section  311(b)(6)(C), 
33  U.S.C.  1321(b)(6)(C). 

NEXTEL  failed  to  prepare  Spill 
Prevention  Control  and  Countermeasure 
("SPCC")  plans  for  forty-eight  facilities 
where  they  stored  diesel  oil  in  above 
ground  tanks.  EPA,  as  authorized  by 
CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6),  has  assessed  a  civil  penalty 
for  these  violations.  NEXTEL  failed  to 
obtain  the  appropriate  operating  permits 
or  exemptions  at  eight  facilities  in 
violation  of  CAA  section  110,  42  U.S.C. 
7410,  and  various  state  implementation 
plan  ("SIP")  requirements  for 
emergency  generators.  EPA,  as 
authorized  by  CAA  section  113(d)(1),  42 
U.S.C.  7413(d)(1),  has  assessed  a  civil 
penalty  for  these  violations.  NEXTEL 
failed  to  file  an  emergency  planning 
notification  with  the  State  Emergency 
Response  Commission  ("SERC")  and  to 
provide  the  name  of  an  emergency 
contact  to  the  Local  Emergency 
Planning  Committee  ("LEPC").  NEXTEL 
failed  to  submit  Material  Safety  Data 
Sheets  ("MSDS")  or  a  list  of  chemicals 
to  the  LEPC,  the  SERC,  and  the  fire 


department  with  jurisdiction  over  each 
facility  for  seventy-five  facilities  in 
violation  of  EPCRA  section  311,  42 
U.S.C.  11021.  At  sixty-six  facilities. 
NEXTEL  failed  to  submit  an  Emergency 
and  Hazardous  Chemical  Inventory  form 
to  the  LEPC,  the  SERC.  and  the  fire 
department  with  jurisdiction  over  each 
facility  in  violation  of  EPCRA  section 
312.  42  U.S.C.  11022.  EPA,  as 
authorized  by  EPCRA  section  325,  42 
U.S.C.  11045,  has  assessed  a  civil 
penalty  for  these  violations.  NEXTEL 
failed  to  make  a  hazardous  waste 
determination  and  improperly  disposed 
of  hazardous  waste  at  one  facility  in 
violation  of  9  VAC  2O-60-261(A),  (40 
CFR  261.5(g)(1)  and  (g)(3)).  NEXTEL 
violated  RCRA  section  g003(d),  42 
U.S.C.  699lb(d)  and  30  TAC  sections 
334  and  37.801.  when  the  insurance 
policy  for  undergroimd  storage  tanks 
failed  to  use  the  terms  "corrective 
action"  or  "sudden,  non-sudden  or 
accidental  release"  to  describe  coverage 
for  four  facilities.  At  one  facility 
NEXTEL  failed  to  notify  the  State  or 
local  agency  or  department  of  the 
existence  of  an  underground  storage 
tank  in  violation  of  RCRA  section 
9002(a),  42  U.S.C.  6991(a)(1).  NEXTEL 
failed  to  follow  all  of  the  relevant 
underground  storage  tank  regulations  in 
violation  of  RCRA  section  9003,  42. 
U.S.C.  6991b  at  one  facility. 
DATES:  Comments  are  due  on  or  before 
January  13,  2003. 

ADDRESSES:  Send  written  comments  to 
the  Docket  Office,  Enforcement  and 
Compliance  Docket  and  Information 
Center  (2201T),  Docket  Number  EC- 
2002-021,  U.S.  Environmental 
Protection  Agency.  EPA  West.  1200 
Pennsylvania  Avenue  NW..  Room  B133. 
Washington,  DC  20460  (in  triplicate  if 
possible.) 

Please  use  a  font  size  no  smaller  than 
12.  Comments  may  also  be  sent 
electronically  to  docket.oeca@epa.gov  or 
faxed  to  (202)  566-1511.  Attach 
electronic  comments  as  a  text  file  and 
try  to  avoid  the  use  of  special  characters 
and  any  forms  of  encryption.  Please  be 
sure  to  include  the  Docket  Number  EC- 
2002-021  on  your  document. 

In  person,  deliver  comments  to  U.S. 
Environmental  Protection  Agency,  EPA 
West,  1301  Constitution  Avenue,  NW., 
Room  B133.  Washington,  DC  20460. 
Parties  interested  in  reviewing  docket 
information  may  do  so  by  calling  (202) 
566-1512  or  (202) 566-1513.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
R}R  FURTHER  INFORMATION  CONTACT:  Beth 
Cavalier,  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
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Avenue,  NW.,  Washington,  DC  20460; 
telephone  (202)  564-3271;  fax:  (202) 
564-9001;  e-mail: 
cavalier.beth@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Electmnic 
Copies:  Electronic  copies  of  this 
document  are  available  fi-om  the  EPA 
Home  Page  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register — 
Environmental  Documents  entry  [http:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

NEXTEL  Communications.  Inc..  its 
subsidiaries,  and  Nil  Holdings,  Inc., 
collectively  referred  to  as  "NEXTEL", 
are  telecommunications  companies 
incorporated  in  the  States  of  Delaware, 
Georgia,  and  Texas.  NEXTEL  is  located 
at  2001  Edmond  Halley  Drive,  Reston, 
Virginia,  20191  and  Nil  Holdings,  Inc.  is 
located  at  10700  Parkridge  Boulevard, 
Suite  600,  Reston.  Virginia,  20191. 
NEXTEL  disclosed,  pursuant  to  the  EPA 
"Incentives  for  Self-Policing:  Discovery. 
Disclosures.  Correction  and  Prevention 
of  Violations"  ("Audit  Policy").  65  FR 
19618  (April  11,  2000),  that  they  failed 
to  prepare  SPCC  plans  for  forty-eight 
facilities  where  they  stored  diesel  oil  in 
above  ground  storage  tanks,  in  violation 
of  the  CWA  section  311(b)(3)  and  40 
CFR  part  112.  NEXTEL  disclosed  that 
for  eight  facilities  they  had  failed  to 
obtain  operating  permits  or  exemptions 
in  violation  of  CAA  section  110,  42 
U.S.C.  7410,  and  various  SIP 
requirements  for  emergency  generators. 
NEXTEL  disclosed  that  at  seventy-two 
facilities  they  had  failed  to  file 
emergency  planning  notifications  with 
the  SERC  and  failed  to  provide  the  name 
of  an  emergency  contact  to  the  LEPC,  in 
violation  of  EPCRA  sections  302  and 
303.  42  U.S.C.  11002  and  11003. 
NEXTEL  further  disclosed  that  at 
seventy-five  facilities  they  had  failed  to 
submit  MSDS  or  a  list  of  chemicals  to 
the  LEPC.  SERC.  and  the  fire 
departments  with  jurisdiction  over  the 
facilities,  in  violation  of  EPCRA  section 

311,  42  U.S.C.  11021;  and  that  at  sixty- 
six  facilities  had  failed  to  submit  an 
Emergency  and  Hazardous  Chemical 
Inventory  to  the  LEPC,  SERC,  and  fire 
departments  with  jurisdiction  over  the 
facilities,  in  violation  of  EPCRA  section 

312,  42  U.S.C.  11022.  At  four  facilities 
NEXTEL  failed  to  ensure  that  the 
language  in  their  financial  assurance 
insurance  policies  for  undergroimd 
storage  tanks  was  exactly  as  required  by 
regulation,  in  violation  of  30  TAC 
sections  334  and  37.801  and  RCRA 
section  9003(d),  42  U.S.C.  699lb(d). 
NEXTEL  violated  RCRA  section 
9002(a)(1),  42  U.S.C.  6991(a)(1)  when  it 
failed  to  notify  the  state  of  the  existence 


of  an  underground  storage  tank  at  one 
facility;  and  NEXTEL  violated  RCRA 
section  9003,  42  U.S.C.  section  6991b 
and  all  of  the  relevant  underground 
storage  tank  regulations  at  one  facility. 
NEXTEL  failed  to  make  a  hazardous 
waste  determination  and  improperly 
disposed  of  hazardous  waste  at  one 
facility  in  violation  of  9- VAC  20-60- 
261(A). 

Pursuant  to  40  CFR  22.45(b)(2)(iii), 
the  following  is  a  list  of  facilities  at 
which  NEXTEL  self-disclosed  violations 
of  CWA  section  311(b)(3):  3719  East 
LaSalle  St.,  Phoenix,  AZ;  984  Walsh 
Ave.,  Santa  Clara,  CA;  475  14th  Street. 
Oakland.  CA:  11423  Suny  se  Gold 
Circle,  Rancho  Cordova,  CA;  17275 
Derian  Ave.,  Irvine,  CA;  5996  Gleason 
Drive.  Dublin,  CA;  11175  Inland  Ave., 
Mira  Loma,  CA;  9800  East  Easter  Ave., 
Englewood,  CO;  10002  Park  Meadows 
Drive.  Lone  Tree.  CO;  4643  South  Ulster 
Street.  Denver.  CO;  333  Inverness  Drive 
South.  Englewood,  CO;  1370  Park 
Central  Blvd.,  Pompano  Beach,  FL;  200 
Avenue  B,  NW.,  Winter  Haven,  FL;  1101 
N.  Keller  Road,  Orlando.  FL;  1150 
Emma  Oaks  Trail,  Lake  Mary.  FL;  400 
Embassy  Row,  Atlanta.  GA;  5952 
Peachtree  Industrial  Blvd.,  Norcross, 
GA;  5295  Brookhollow  Parkway, 
Norcross,  GA;  2975  Breakinridge  Blvd., 
Duluth,  GA;  4150  Shackleford  Rd., 
Norcross,  GA;  880  Ashbury  Drive, 
Buffalo  Grove,  IL;  40  Hartwell  Ave., 
Lexington,  MA;  135  Forbes  Blvd., 
Mansfield  MA;  11900  Bournefield  Way, 
Silver  Spring,  MD;  7249  National  Drive, 
Hanover,  MD;  39200  Schoolcraft  Rd., 
Livonia,  MI;  6435  Hix  Road,  Westland, 
MI;  11322  Lackland  Road,  St.  Louis, 
MO;  610  Industrial  Ave.,  Greensboro, 
NC;  2  Industrial  Road,  Fairfield,  NJ;  One 
South  Street,  Garden  City,  NY;  175 
Clearbrook  Road,  Elmsford,  NY;  400 
Bursca  Drive,  Building  400,  Bridgeville, 
PA;  401  North  Broad  Street, 
Philadelphia,  PA;  901  Jefferson  Blvd., 
Norristown,  PA;  4740  Perrin  Creek.  San 
Antonio,  TX;  4407  Alpha  Road.  Farmers 
Branch,  TX;  1600  Eberhardt  Road, 
Temple.  TX;  1412  East  North  Belt, 
Houston,  TX;  1766  Old  Meadow  Road, 
McLean,  VA;  421  Butler  Farm  Road, 
Hampton,  VA;  400  Butler  Farm  Road, 
Hampton,  VA;  593  Hemdon  Parkway, 
Hemdon,  VA;  2001-2003  Edmund 
Halley  Drive,  Reston,  VA;  1505  Farm 
Credit  Drive,  McLean.  VA;  11710  118th 
Avenue,  NE.,  Kirkland,  WA;  1400  NE 
McWilliams  Road,  Bremerton,  WA. 
These  facilities  are  not  required  to 
obtain  water  permits  for  these 
requirements. 

In  addition,  violations  of  EPCRA 
sections  302,  303,  311  and/or  312  were 
reported  at  facilities  in  the  following 
states:  Arizona.  California.  Colorado. 


Florida.  Georgia.  Illinois.  Kansas. 
Massachusetts,  Maryland,  Michigan, 
Minnesota,  Missouri,  North  Carolina, 
New  Jersey,  New  York.  Ohio, 
Pennsylvania,  Tennessee,  Texas,  Utah, 
Virginia  and  Washington.  Violations  of 
CAA  section  110  were  reported  at 
facilities  in  Arizona.  California,  Kansas, 
New  Jersey  and  Pennsylvania. 
Violations  of  RCRA  section  9003(d) 
were  reported  in  California  and  Illinois, 
and  violations  of  RCRA  section  9003(d) 
and  30  TAC  sections  334  and  37.801 
were  reported  in  Texas.  A  violation  of 
RCRA  section  9002(a)(1)  was  reported  in 
Pennsylvania.  In  Virginia.  NEXTEL 
reported  a  violation  of  9  VAC  20-6 — 
261(A). 

EPA  determined  that  NEXTEL  met  the 
criteria  set  out  in  the  Audit  Policy  for 
a  100%  waiver  of  the  gravity  component 
of  the  penalty.  As  a  result.  EPA 
proposes  to  waive  the  gravity  based 
penalty  ($1,994,810)  and  proposes  a 
settlement  penalty  amount  of  thirty-five 
thousand  and  four  dollars  ($35,004). 
This  is  the  amount  of  the  economic 
benefit  gained  by  NEXTEL.  attributable 
to  their  delayed  compliance  with  the 
CWA.  CAA,  RCRA,  and  EPCRA 
regulations.  NEXTEL  Communications, 
Inc.  has  agreed  to  pay  this  amount.  EPA 
and  NEXTEL  negotiated  and  signed  an 
administrative  consent  agreement, 
following  the  Consolidated  Rules  of 
Practice.  40  CFR  22.13(b).  on  October 
18.  2002  (/n  Re:  NEXTEL 
Communications.  Inc.  et.  al.  and  Nil 
Holdings.  Inc..  Docket  Nos.  CWA-HQ- 
2002-6001.  EPCRA-HQ-2002-6001, 
CAA-HQ-2002-€001,  and  RCRA-HQ- 
2002-6001).  This  consent  agreement  is 
subject  to  public  notice  and  comment 
under  CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6). 

Under  CWA  section  311(b)(6)(A),  33 
U.S.C.  1321  (b)(6)(A).  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311(b)(3),  33  U.S.C. 
1321(b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  section  311(j), 
33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
part  22. 

Under  CAA  section  113(d),  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  an  applicable  implementation 
plan  or  any  other  requirement  of  the 
Act,  including  any  rule,  order,  waiver, 
permit  or  plan.  Proceedings  under  CAA 
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section  113(d)  are  conducted  in 
accordance  with  40  CFR  part  22. 

Under  EPCRA  section  325,  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  applicable  emergency  planning 
or  right  to  know  requirements,  or  any 
other  requirement  of  the  Act. 
Proceedings  under  EPCRA  section  325 
are  conducted  in  accordance  with  40 
CFR  part  22. 

Under  RCRA  section  3008,  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  applicable  hazardous  waste 
requirements,  or  any  other  requirement 
of  the  Act.  Proceedings  under  RCRA 
section  3008  are  conducted  in 
accordance  with  40  CFR  part  22. 

Under  RCRA  section  9006,  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  applicable  underground  storage 
tank  requirements,  or  any  other 
requirement  of  the  Act.  Proceedings 
under  RCRA  section  9006  are  conducted 
in  accordance  with  40  CFR  part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  n  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is  January 
13,  2003.  All  comments  will  be 
transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.4(a). 

Pursuant  to  CWA  section  311(b)(6)(C), 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

Dated:  December  2.  2002. 
Rosemarie  A.  Kelley, 
Acting  Director.  Multimedia  Enforcement 
Division.  Office  of  Enforcement  and 
Compliance  Assurance. 
|FR  Doc.  02-31467  Filed  12-12-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7421-8;  CWA-HQ-2002-6000; 
EPCRA-HO-2002-6000;  CAA-HO-2002- 

6000] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  AOT  Security 
Services,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  EPA  has  entered  into  a 
consent  agreement  with  ADT  Security 
Services,  inc.  ("ADT")  to  resolve 
violations  of  the  Clean  Water  Act 
("CWA"),  the  Clean  Air  Act  ("CAA"). 
and  the  Emergency  Planning  and 
Community  Right-to-Know  Act 
("EPCRA")  and  their  implementing 
regulations. 

The  Administrator  is  hereby 
providing  public  notice  of  this  consent 
agreement  and  final  order  and  providing 
an  opportunity  for  interested  persons  to 
comment  on  the  CWA  portions,  as 
required  by  CWA  section  311(b)(6)(C). 
33  U.S.C.  1321(b)(6)(C). 

ADT  failed  to  prepare  Spill 
Prevention  Control  and  Countermeasiu^ 
("SPCC")  plans  for  eight  facilities  where 
they  stored  diesel  oil  in  above  groimd 
tanks.  EPA,  as  authorized  by  CWA 
section  311(b)(6),  33  U.S.C.  1321(b)(6). 
has  assessed  a  civil  penalty  for  these 
violations.  ADT  failed  to  obtain  the 
appropriate  operating  permits  or 
exemptions  at  seven  facilities  in 
violation  of  CAA  section  110.  42  U.S.C. 
7410.  and  various  state  implementation 
plan  ("SIP")  requirements  for 
emergency  generators.  EPA,  as 
authorized  by  CAA  section  113(d)(1).  42 
U.S.C.  7413(d)(1).  has  assessed  a  civil 
penalty  for  these  violations.  ADT  failed 
to  file  an  emergency  planning 
notification  with  the  State  Emergency 
Response  Commission  ("SERC")  and  to 
provide  the  name  of  an  emergency 
contact  to  the  Local  Emergency 
Planning  Committee  ("LEPC").  ADT 
failed  to  submit  Material  Safety  Data 
Sheets  ("MSDS")  or  a  list  of  chemicals 
to  the  LEPC,  the  SERC,  and  the  fire 
department  with  jurisdiction  over  each 
facility  for  ninety-two  facilities  in 
violation  of  EPCRA  section  311.  42 
U.S.C.  11021.  At  ninety-two  facilities, 
ADT  failed  to  submit  an  Emergency  and 
Hazardous  Chemical  Inventory  form  to 
the  LEPC,  the  SERC.  and  the  fire 
department  with  jurisdiction  over  each 
facility  in  violation  of  EPCRA  section 
312,  42  U.S.C.  11022.  EPA,  as 
authorized  by  EPCRA  section  325,  42 
U.S.C.  11045,  has  assessed  a  civil 
penalty  for  these  violations. 
DATES:  Comments  are  due  on  or  before 
January  13,  2003. 

ADDRESSES:  Send  written  comments  to 
the  Docket  Office,  Enforcement  and 
Compliance  Docket  and  Information 
Center  (2201T).  Docket  Number  EC- 
2002-020.  U.S.  Environmental 
Protection  Agency,  EPA  West,  1200 
Pennsylvania  Avenue  NW..  Room  B133. 
Washington,  DC  20460  (in  triplicate  if 
possible.) 


Please  use  a  font  size  no  smaller  than 
12.  Comments  may  also  be  sent 
electronically  to  docket.oeca@epa.gov  or 
faxed  to  (202)  566-1511.  Attach 
electronic  comments  as  a  text  file  and 
try  to  avoid  the  use  of  special  characters 
and  any  forms  of  encryption.  Please  be 
sure  to  include  the  Docket  Number  EC- 
2002-020  on  your  dociunent. 

In  person,  deliver  comments  to  U.S. 
Environmental  Protection  Agency.  EPA 
West,  1301  Constitution  Avenue.  NW., 
Room  B133.  Washington.  DC  20460. 
Parties  interested  in  reviewing  docket 
information  may  do  so  by  calling  (202) 
566-1512  or  (202) 566-1513.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Cavalier.  Multimedia  Enforcement 
Division  (2248-A).  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue.  NW..  Washington.  DC  20460; 
telephone  (202)  564-3271;  fax:  (202) 
564-9001;  e-mail: 
cavalier.beth@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register — 
Environmental  Documents  entry  (bttp:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

ADT  Security  Services.  Inc.  a  security 
services  company  incorporated  in  the 
State  of  Delaware  and  located  at  One 
Town  Center  Road,  Boca  Raton.  Florida 
33064.  disclosed,  pursuant  to  the  EPA 
"Incentives  for  Self-Policing:  Discovery, 
Disclosures.  Correction  and  Prevention 
of  Violations"  ("Audit  Policy").  65  FR 
19618  (April  11.  2000).  that  they  failed 
to  prepare  SPCC  plans  for  eight  facilities 
where  they  stored  diesel  oil  in  above 
ground  storage  tanks,  in  violation  of  the 
CWA  section  311(b)(3)  and  40  CFR  part 
112.  ADT  disclosed  that  for  seven 
facilities  they  had  failed  to  obtain 
operating  permits  or  exemptions  in 
violation  of  CAA  section  110,  42  U.S.C. 
7410,  and  various  SIP  requirements  for 
emergency  generators.  ADT  disclosed 
that  at  sixty-eight  facilities  they  had 
failed  to  file  emergency  planning 
notifications  with  the  SERC  and  failed 
to  provide  the  name  of  an  emergency 
contact  to  the  LEPC,  in  violation  of 
EPCRA  section  302,  42  U.S.C.  11002. 
ADT  further  disclosed  that  at  ninety-two 
facilities  they  had  failed  to  submit 
MSDS'  or  a  list  of  chemicals  to  the 
LEPC,  SERC,  and  the  fire  departments 
with  jurisdiction  over  the  facilities,  in 
violation  of  EPCRA  section  311,  42 
U.S.C.  11021;  and  that  at  ninety-two 
facilities  had  failed  to  submit  an 
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the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


Lany  W.  Coffey.  Lincoln.  Nebraska:  to 
acquire  voting  shares  of  Hastings 
Bancorp,  Inc.,  Hastings,  Nebraska,  and 
thereby  indirectly  acquire  voting  shares 
of  Hastings  State  Bank,  Hastings, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  9,  2002. 


voting  shares  of  Mauriceville  National 
Bank,  Mauriceville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board.  ^ 

[FR  Doc.  02-31393  Filed  12-12-02;  8:45  am) 
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Emergency  and  Hazardous  Chemical 
Inventory  to  the  LEPC,  SERC,  and  fire 
departments  with  jurisdiction  over  the 
facilities,  in  violation  of  EPCRA  section 
312,  42  U.S.C.  11022. 

Pursuant  to  40  CFR  22.45(b)(2)(iii), 
the  following  is  a  list  of  facilities  at 
which  ADT  self-disclosed  violations  of 
CWA  section  311(b)(3):  5400  West 
Rosecrans  Avenue,  Hawrthome, 
California;  14200  Exposition  Avenue. 
Aurora,  Colorado;  9000  Town  Center 
Parkway.  Bradenton.  Florida;  1052 
South  Powerline  Road,  Deerfield, 
Florida;  9512  Sunbeam  Center  Drive, 
Jacksonville,  Florida;  7805  NW  97th 
Terrace,  Kansas  City,  Missoiu-i;  502 
Fortune  Drive,  Papillion,  Nebraska;  and 
285  Thruway  Park  Drive,  West 
Henrietta,  New  York.  These  facilities  are 
not  required  to  obtain  water  permits  for 
the  requirements  relating  to  die  SPCC 
violations  disclosed. 

In  addition,  ADT  self-disclosed 
violations  of  EPCRA  sections  302  and/ 
or  sections  311  and  312  at  facilities 
located  in  the  following  states:  Alabama, 
Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  Florida,  Georgia, 
Illinois,  Indiana,  Kansas,  Louisiana, 
Massachusetts,  Maryland,  Michigan, 
Minnesota,  Missouri,  North  Carolina, 
Nebraska,  New  Hampshire,  New  Jersey, 
New  York,  Nevada,  Ohio,  Pennsylvania, 
Rhode  Island.  South  Carolina, 
Tennessee,  Texas,  Virginia,  Washington, 
and  the  District  of  Columbia.  ADT  self- 
disclosed  violations  of  CAA  section  110 
at  facilities  located  in  California. 

EPA  determined  that  ADT  met  the 
criteria  set  out  in  the  Audit  Policy  for 
a  100%  waiver  of  the  gravity  component 
of  the  penalty.  As  a  result,  EPA 
proposes  to  waive  the  gravity  based 
penalty  ($1,914,965)  and  proposes  a 
settlement  penalty  amount  of  thirty-one 
thousand,  seven  hundred  and  forty-one 
dollars  ($31,741).  This  is  the  amount  of 
the  economic  benefit  gained  by  ADT, 
attributable  to  their  delayed  compliance 
with  the  SPCC,  CAA  and  EPCRA 
regulations.  ADT  Security  Services,  Inc. 
has  agreed  to  pay  this  amount.  EPA  and 
ADT  negotiated  and  signed  an 
administrative  consent  agreement, 
following  the  Consolidated  Rules  of 
Practice,  40  CFR  22.13(b),  on  October 
18,  2002  {In  Re:  ADT  Security  Services, 
Inc.,  Docket  Nos.  CWA-HQ-2002-6000, 
EPCRA-HQ-2002-6000,  CAA-HQ- 
2002-6000).  This  consent  agreement  is 
subject  to  public  notice  and  comment 
under  CWA  section  311(b)(6).  33  U.S.C. 
1321(b)(6). 

Under  CWA  section  311(b)(6)(A),  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 


the  CWA  section  311  (b)(3),  33  U.S.C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  section  311  (j), 
33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  11  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
part  22. 

Under  CAA  section  113(d),  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  an  applicable  implementation 
plan  or  any  other  requirement  of  the 
Act,  including  any  rule,  order,  waiver, 
permit  or  plan.  Proceedings  under  CAA 
section  113(d)  are  conducted  in 
accordance  with  40  CFR  part  22. 

Under  EPCRA  section  325,  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  applicable  emergency  planning 
or  right  to  know  requirements,  or  any 
other  requirement  of  the  Act. 
Proceedings  under  EPCRA  section  325 
are  conducted  in  accordance  with  40 
CFR  part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  II  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is  January 
13,  2003.  All  comments  will  be 
transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.4(a). 

Pursuant  to  CWA  section  311(b)(6)(C), 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

Dated:  December  4,  2002. 
Rosemarie  A.  Kelley, 

Acting  Director,  Multimedia  Enforcement 
Division,  Office  of  Enforcement  and 
Compliance  Assurance. 

IFR  Doc.  02-31468  Filed  12-12-02;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 


general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Certification  of     ■ 
Compliance  with  Mandatory  Bars  to 
Employment." 

DATES:  Comments  must  be  submitted  on 
or  before  February  1 1 .  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Consumer  and  Compliance  Unit),  t202) 
898-7453,  Legal  Division,  Room  MB- 
3109,  Attention:  Comments/Legal, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Sti-eet,  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Certification  of  Compliance  with 
Mandatory  Bars  to  Employment."  - 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  1 7th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
(Internet  address:  comments©  fdic.gov). 
Comments  may  also  be  submitted  to  the 
OMB  desk  officer  for  the  FDIC:  Joseph 
F.  Lackey,  Jr.,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10236, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currentiy 
approved  collection  of  information: 

Title:  Certification  of  Compliance 
with  Mandatory  Bars  to  Employment. 

OMB  Number:  3064-0121. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Persons  interested  in 
being  employed  or  providing  services  to 
the  FDIC. 

Estimated  Number  of  Respondents: 
248. 

Estimated  Time  per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden: 
41.34  hours. 

General  Description  of  Collection: 
Prior  to  an  offer  of  employment,  job 
applicants  to  the  FDIC  must  sign  a 
certification  that  they  have  not  been 
convicted  of  a  felony  or  been  in  other 
circiunstances  that  prohibit  persons 
from  becoming  employed  by  or 
providing  services  to  die  FDIC.         ^ 

Request  for  Comment 

Cominents  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
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comments  received  were  numerous  and 
very  technical  in  nature.  They  will 
require  extensive  research  and 
evaluation  before  implementation  and 
have  been  referred  to  a  workgroup  for 
that  purpose.  As  a  result,  we  are  seeking 
and  extension  on  the  use  of  the  existing 
collection  with  no  change  at  this  time. 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  vkrritten 
comments  to  CDC,  Desk  Officer,  Human 


f <»crkiiiv*^c   an 


A  U 


rkiicmn 


r^\%     Mc 


demonstrated  proficiency  in  the 
International  Labour  Office  (ILO) 
radiographic  classification  system. 

Competence  in  the  ILO  system  is 
demonstrated  by  physicians  who  have 
completed  a  NIOSH  approved 
educational  seminar  (A  Reader)  or  have 
passed  the  NIOSH  B  Reader  certification 
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the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 

Comments  submitted  in  response  to 
this  notice  also  will  be  simimarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  in  Washington,  DC,  this  4th  day  of 
December,  2002. 

Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie, 
Counsel  and  Special  Assistant. 
[FR  Doc.  02-31411  Filed  12-12-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
ere  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  30,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Connie  f.  Rose,  individually  and  as 
trustee  of  the  Jon  F.  Rose  Revocable 
Trust,  Hastings,  Nebraska;  Paul  H.  and 
Faye  E.  Powers,  Hastings.  Nebmska;  and 


Larry  W.  Coffey,  Lincoln,  Nebraska:  to 
acquire  voting  shares  of  Hastings 
Bancorp.  Inc..  Hastings.  Nebraska,  and 
thereby  indirectly  acquire  voting  shares 
of  Hastings  State  Bank.  Hastings, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  9.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-31392  Filed  12-12-02;  8:45  amj 
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FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
lAargers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownerships  of.  control  of. 
or  the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  http//www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  10, 
2003. 

A.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President).  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  OSB  Financial  Services,  Inc., 
Orange,  Texas,  and  OSB  Delaware 
Financial  Services,  Inc.,  Dover, 
Delaware:  to  acquire  100  percent  of  the 


voting  shares  of  Mauriceville  National 
Bank.  Mauriceville.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9,  2002. 
Roliert  deV.  Frierson, 
Deputy  Secretary  of  the  Board.  ^ 

(FR  Doc.  02-31393  Filed  12-12-02;  8:45  am) 
BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Acth/ities;  Submission  for  OMB 
Review;  Comment  Request;  State 
Program  Report  for  Title  III  of  the  Older 
Americans  Act 

agency:  Administration  on  Aging.  HHS. 
action:  Notice. 


summary:  The  Administration  on  Aging 
(AoA)  is  announcing  that  the  proposed 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  13. 
2003. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235. 
Washington.  DC  20503,  Attn:  Allison 
Herron  Eydt,  Desk  Officer  for  AoA. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Saadia  Greenberg,  Office  of  Evaluation, 
Administration  on  Aging,  Room  5607. 
Washington.  DC  20201.  (202)  357-3554. 
SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507.  AoA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

State  Program  Reports  provide  state 
totals  of  the  number  of  persons  served 
for  each  type  of  service  under  the  Older 
Americans  Act  Title  III  and  Title  VII 
programs  as  well  as  the  number  units  of 
services  provided  and  some 
characteristics  of  the  clients. 
Information  is  also  reported  on 
expenditures  for  each  type  of  service, 
st^ng  levels  of  state  and  area  agencies 
on  aging. 

AoA  estimates  the  burden  of  this 
collection  of  information  as 
approximately  1  hour  per  state  agency. 

In  the  Federal  Register  of  December 
21.  2001  (Vol.  66.  No.  246).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  The 
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comments  received  were  numerous  and 
very  technical  in  nature.  They  will 
require  extensive  research  and 
evaluation  before  implementation  and 
have  been  referred  to  a  workgroup  for 
that  purpose.  As  a  result,  we  are  seeking 
and  extension  on  the  use  of  the  existing 
collection  with  no  change  at  this  time. 

Dated:  November  13.  2002. 
Josefina  G.  Carl>onell, 

Assistant  Secretary  for  Aging. 

(FR  Doc.  02-31477  Filed  12-12-02;  8:45  am] 

BMXMQ  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-12-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  A  and  B  Reader 
Surveys — New — National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC).  Since  1970, 
under  the  U.S.  Code  of  Federal 
Regulations  (42  CFR  part  37),  screening 
chest  radiographic  examinations  have 
been  provided  to  undergroimd  miners  at 
approximate  five-year  intervals.  As  part 
of  the  mandated  Coal  Workers'  X-ray 
Surveillance  Program  (CWXSP),  the 
NIOSH  B  Reader  Program  requires  x-ray 
classification  by  physicians  who  have 


demonstrated  proficiency  in  the 
International  Labour  Office  (ILO) 
radiographic  classification  system. 

Competence  in  the  ILO  system  is 
demonstrated  by  physicians  who  have 
completed  a  NIOSH  approved 
educational  seminar  (A  Reader)  or  have 
passed  the  NIOSH  B  Reader  certification 
examination  (B  Reader).  The  ILO  has 
recently  completed  a  revision  of  its 
radiographic  classification  system  (ILO 
2000)  that  will  soon  be  published.  As  a 
result,  modifications  of  the  B  Reader 
examinations  and  related  training 
activities  and  materials  will  be  needed. 
These  revisions  provide  an  opportunity 
to  evaluate  the  current  B  Reader 
Program  by  surveying  A  and  B  Readers. 
The  survey  responses  bom  these 
physicians  will  be  used  to  develop  a 
workshop  agenda  and  contract 
specifications  to  improve  the  B  Reader 
Program.  The  annual  burden  for  this 
data  collection  is  617  hours. 


Respondents 


Numt)er  of 
respondents 


Number  of 
responses/re- 
spondent 


Avg.  burden/ 

response  (in 

hrs.) 


Physicians/B  Reader  

Physicians/Former  B  Reader 
Physicians/A  Reader  


531 

333 

2834 


10/60 
10/60 
10/60 


Dated:  December  9.  2002. 
Nancy  E.  Cheat, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation, ,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-31417  Filed  12-12-02;  8:45  am) 

BILUNG  CODE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[SODA  Y-1 0-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 


Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  State  Influenza 
Coordinators  Survey — New — National 
Center  for  Infectious  Diseases  (NCID). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Influenza  epidemics 
in  the  United  States  are  associated  with 
approximately  20.000  deaths  and 
114,000  hospitalizations  each  year; 
influenza  pandemics  are  responsible  for 
dramatic  increases  in  morbidity  and 
mortality  worldwide.  In  order  to  detect 
"novel"  viruses,  changes  in  circulating 
strains,  and  the  clinical  impact  of 
circulating  strains,  surveillance  systems 
must  present  a  broad  picture  of 
influenza  activity.  Data  on  morbidity 
and  mortality  are  essential  and  must  be 
reported  in  a  timely  manner. 

Influenza  Surveillance  at  CDC 
consists  of  four  components:  U.S. 
Sentinel  Physician  Network.  State  and 
Territorial  Epidemiologist  Reports.  122 
Cities  Mortality  Report,  and  the  WHO/ 
NRVESS  Laboratory  Reports.  Each  of  the 
50  states  as  well  as  the  District  of 
Columbia  participate  in  at  least  one  of 
the  CDC's  four  surveillance 


components,  however,  additional 
surveillance  activities  within  the  states 
are  currently  unclear.  In  order  to 
develop  or  enhance  current  Influenza 
surveillance  activities  at  CDC  and 
prepare  for  the  future,  including 
possible  pandemics,  it  is  crucial  that  we 
are  aware  of  any  existing  surveillance 
systems  at  the  state  level.  We  are 
proposing  a  sujrey  of  state  health 
departments,  specifically  each  state's 
Influenza  Surveillance  Coordinator  in 
order  to  ascertain  the  nature  of  flu 
surveillance  in  his/her  state  as  well  as 
how  prepared  the  state  is  for  things  to 
come.  The  data  collected  will  be  used  to 
improve  and/or  enhance  national 
surveillance  efforts. 

The  questionnaire  that  will  be  used 
focuses  on  state  surveillance  systems  as 
well  as  pandemic  preparedness. 
Questions  will  be  asked  regarding 
current  surveillance  including:  Sentinel 
Physicians  Systems,  Niu^sing  home 
surveillance,  and  School  Absenteeism. 
The  annual  burden  hours  are  estimated 
to  be  27. 


76748 


Federal  Register /Vol.  67,  No.  240 /Friday.  December  13.  2002 /Notices 


Respondents 


State  health  departments 


Number  of 
respondents 


53 


Number  of 
responses/re- 
spondent 


1 


Average  bur- 
den/response 
(in  hours) 


30/60 


Dated:  December  9.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-31418  Filed  12-12-02;  8:45  am) 
BILLING  cooe  4ia3-ia-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Pravention 

Mine  Safaty  and  Health  Research 
Advisory  Committee  (MSHRAC): 
Itotice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the  Mine 
Safety  and  Health  Research  Advisory 
Committee,  National  Institute  for 
Occupational  Safety  and  Health,  of  the 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  extending  through  November  30, 
2004. 

For  further  information,  contact  Lewis 
v;  Wade,  Ph.D.,  Executive  Secretary. 
Mine  Safety  and  Health  Research 
Advisory  Committee,  Centers  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  HHH  Building.  200 
Independence  Avenue,  SW.,  Room  715- 
H,  M/S  P-12.  Washington.  DC  20201. 
Telephone  202/401-2192.  fax  202/260- 
4464,  e-mail  Ihg9@cdc.gov. 

The  Director.  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  8.  2002. 
Alvin  Hall, 

Director.  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  02-31472  Filed  12-12-02;  8:45  am] 

BHJJNO  COM  4163-19-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-Infective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  8.  2003.  from  8  a.m.  to 
5  p.m..  and  on  January  9.  2003.  from  9 
a.m.  to  5  p.m. 

Location:  Marriott  Washingtonian 
Center,  Grand  Ballroom,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 

Contact  Person:  Tara  P.  Turner. 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery.  5630  Fishers  Lane.  rm. 
1093).  Rockville.  MD  20857.  301-827- 
7001.  e-mail:  TumerT@cder.fda.gov.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington.  IX]  area),  code 
12530.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  8.  2003,  the 
committee  will  discuss  new  drug 
application  (NDA)  21-144,  KETEK 
(telithromycin).  Aventis 
Pharmaceuticals.  Inc..  proposed  for 
treatment  of  community-acquired 
pneumonia,  acute  exacerbation  of 
chronic  bronchitis,  and  acute  maxillary 
sinusitis.  On  January  9.  2003.  the 
committee  will  discuss  issues  pertaining 
to  the  contents  in  the  document  entitled 
"Ranking  of  Antimicrobial  Drugs 
According  to  Their  Importance  in 
Human  Medicine  (Appendix  A  of  the 


"Draft  Guidance  for  Industry:  Evaluating 
the  Safety  of  Antimicrobial  New  Animal 
Drugs  With  Regard  to  Their 
Microbiological  Effects  on  Bacteria  of 
Human  Health  Concern")  (see  the  FDA 
Internet  site  at:  http://www.fda.gov/ 
cvm/guidance/dguidel52.doc)  as  it 
relates  to  the  process  for  evaluating 
antimicrobial  resistance  concerns  for  the 
Center  for  Veterinary  Medicine's 
preapproval  safety  evaluation  of  a  new 
animal  drug. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  31,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  on  January  8.  2003, 
and  between  approximately  1  p.m.  and 
2  p.m.  on  January  9.  2003.  Time  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  31.  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Tara  P. 
Turner  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  4,  2002. 
Linda  Arey  Slcladany, 

Associate  Commissioner  for  External      ' 

Relations. 

(FR  Doc.  02-31443  Filed  12-12-02;  8:45  am] 

BILLING  COOE  4160-01-8 


Federal  Register / Vol.  67,  No.  240 /Friday,  December  13,  2002 /Notices 


76749 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  02D-0421] 

Medical  Devices;  Class  II  Special 
Controls  Guidance  Document: 
Arrhythmia  Detector  and  Alarm; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Class  11  Special  Controls 
Guidance  Document:  Arrhythmia 
Detector  and  Alarm;  Draft  Guidance  for 
Industry  and  FDA."  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
publishing  a  proposedxule  to  reclassify 
the  arrhythmia  detector  and  alarm  from 
class  in  (premarket  approval)  to  class  11 
(special  controls).  If  the  device  is 
reclassified.  FDA  intends  that  this 
guidance  document  will  serve  as  the 
special  control.  This  guidance  is  neither 
final  nor  is  it  in  effect  at  this  time. 
DATES:  Submit  written  or  electronic 
comments  concerning  this  guidance  by 
March  13,  2003. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5'  diskette  of  the 
draft  guidance  document  entitled  "Class 
n  Special  Controls  Guidance  Document: 
Arrhjrthmia  Detector  and  Alarm;  Draft 
Guidance  for  Industry  and  FDA."  to  the 
Division  of  Small  Manufacturers, 
International,  and  Consiuner  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration.  1350  Piccard  Dr.. 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carole  C.  Carey,  Center  for  Devices  and 
Radiological  Health  (HFZ-  450),  Food 
ajid  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-413-8609. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  proposed 
rule  to  reclassify  the  arrhythmia 
detector  and  alarm  from  class  III 
(premarket  approval)  to  class  II  (special 
controls).  This  draft  guidance  dociunent 
describes  a  means  by  which  arrhythmia 
detector  and  alarm  (including  ST- 
segment  measurement  and  alarm) 
devices  may  comply  with  the 
requirement  of  special  controls  for  class 
II  devices.  Designation  of  this  guidance 
document  as  a  special  control  means 
that  manufacturers  attempting  to 
establish  that  their  device  is 
substantially  equivalent  to  a  predicate 
arrhythmia  detector  and  alarm 
(including  ST-segment  measiuement 
and  alarm)  device  should  demonstrate 
that  the  proposed  device  complies  with 
either  the  specific  reconunendations  of 
this  guidance  or  some  alternate  control 
that  provides  equivalent  assurances  of 
safety  and  effectiveness. 

n.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  gmdance  represents  the  agency's 
current  thinking  on  special  controls  for 
the  arrhythmia  detector  and  alarm.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

m.  Electronic  Access 

In  order  to  receive  "Class  II  Special 
Controls  Guidance  Document: 
Arrhythmia  Detector  and  Alarm;  Ehaft 
Guidance  for  Industry  and  FDA"  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  system  at  80O-899-€381  or 
301-827-0111  fit)m  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (1363)  followed  by  the  pound 
sign  {#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

You  may  obtain  a  copy  of  the  draft 
guidance  from  the  Internet.  CDRH 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  you  may 
download  to  a  personal  computer. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 


manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
You  may  access  the  CDRH  home  page  at 
http://www.fda.gov/cdrh.  You  may 
search  for  all  CDRH  guidance 
documents  at  http://www.fda.gov/cdrh/ 
guidance.html.  Guidance  documents  are 
also  available  on  the  Dockets 
Management  Brach  Internet  site  at  http:/ 
/fda/gov/ohrms/dockets. 

IV.  Comments 

Interested  persons  may  submit  to 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  this  draft  guidance  by  (see 
DATES).  Two  copies  of  any  comment  are 
to  be  submitted  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  die  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  October  23,  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health . 

[FR  Doc.  02-31439  Filed  12-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-0577] 

Medical  Devices;  Class  H  SpecM 
Controls  Guidance  Document: 
Cutaneous  Car1>on  Dioxide  arKl 
Oxygen  Monitors;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  n  Special  Controls  Guidance 
Document:  Cutaneous  Carbon  Dioxide 
(PCCO2)  and  Oxygen  (PCO2)  Monitors; 
Guidance  for  Industry  and  FDA."  This 
guidance  document  describes  a  means 
by  which  PcCOt  monitors  and  the  PcOa 
monitor  may  comply  with  the 
requirement  of  special  controls  for  class 
n  devices.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
final  rule  reclassifying  the  PCCO2 
monitor  from  class  11  (performance 
standards)  into  class  II  (special 
controls),  the  PCO2  monitor  for  an  ioiant 
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patient  who  is  not  under  gas  anesthesia 
from  class  11  (performance  standards) 
into  class  II  (special  controls),  and  the 
PcOj  monitor  for  all  other  uses  from 
class  ni  (premarket  approval)  into  class 
n  (special  controls). 
DATES:  Submit  written  or  electronic 
comments  on  this  guidance  at  any  time. 
General  comments  on  agency  guidances 
are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Docimient: 
Cutaneous  Carbon  Dioxide  (PcC02)  and 
Oxygen  {Pc02)  Monitors;  Guidance  for 
Industry  and  FDA"  to  the  Division  of 
Small  Manufacturers,  International,  and 
Consumer  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMeHTARY 
ViFOmiATION  section  for  information  on 
electronic  access  to  the  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852. 
^  Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTXER  MFORMATKNI  CONTACT: 
William  A.  Noe,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-443-8609,  ext.  174. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  February 
12,  2002  (67  FR  6444).  FDA  published 
a  proposed  rule  to  reclassify  the  PcCC>2 
monitor  from  class  II  (performance 
standards)  into  class  11  (special 
controls),  the  PcCb  monitor  for  an  infant 
patient  who  is  not  under  gas  anesthesia 
from  class  D  (performance  standards) 
into  class  n  (special  controls),  and  the 
PcCb  monitor  for  all  other  uses  from 
class  in  (premarket  approval)  into  class 
n  (special  controls). 

In  the  Federal  Register  of  February 
12.  2002  (67  FR  6544).  FDA  also 
identified  the  document  "Class  II 
Special  Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PcCOi)  and 
Oxygen  (PcCh)  Monitors;  Draft  Guidance 
for  Industry  and  FDA"  as  the  special 
.    control  capable  of  providing  reasonable 
assurance  of  safety  and  effectiveness  for 


these  devices.  This  guidance  document 
describes  a  means  by  which  PcCOj  and 
PcO;  monitors  may  comply  with  the 
requirement  of  special  controls  for  class 
II  devices.  Designation  of  this  guidance 
document  as  a  special  control  means 
that  a  manufacturer  attempting  to 
establish  that  its  device  is  substantially 
equivalent  to  a  predicate  class  II 
monitor  must  demonstrate  that  the 
proposed  device  complies  with  either 
the  specific  recommendations  of  this 
guidance  or  some  alternate  control  that 
provides  equivalent  assurances  of  safety 
and  effectiveness. 

Interested  persons  were  invited  to 
comment  on  the  draft  guidance  by  May 
13.  2002.  FDA  received  two  comments 
on  the  draft  guidance  document.  The 
comments,  from  manufacturers, 
suggested  that  the  draft  guidance  does 
not  cite  current  voluntary  consensus 
standards  applicable  to  the  devices 
subject  to  this  guidance.  FDA 
considered  the  comments  and  revised 
the  guidance  where  we  believe 
appropriate.  FDA  also  clarified  the 
description  of  the  risks  to  health,  in 
order  to  relate  the  risks  more  directly  to 
the  recommended  mitigation  measures. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  "Class  II  Special 
Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PcCOj)  and 
Oxygen  (PcCh)  Monitors;  Guidance  for 
Industry  and  FDA."  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

m.  Electronic  Access 

In  order  to  receive  "Class  D  Special 
Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PCO2)  Monitors:  Guidance  for 
Industry  and  FDA,"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  docimient.  Enter  the  document 
number  (1335)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 


personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://wvtrw.fda.gov/ 
ohrms/dockets. 

IV.  Paperwork  Reduction  Act  of  1995 

The  premarket  notification 
information  collections  addressed  in  the 
guidance  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (PRA)  under  OMB  control 
number  0910-0120.  The  labeling 
provisions  addressed  in  the  guidance 
have  been  approved  by  OMB  under  the 
PRA  under  OMB  control  number  0910- 
0485. 

V.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  2.  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

[FR  Doc.  02-31441  Filed  12-12-02;  8:45  am] 
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DEPAmHENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociist  No.  FR-4730-N-50] 

FMtoral  Property  Suttabto  as  FacUitiM 
To  AMtel  th*  HonwtoM 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 
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SUMMARY:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Vetemns  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management. 
Program  Support  Center,  HHS,  room 
58-41,  5600  fishers  Lane,  Rockville,  MD 
20857;  (301)  443-2265.  (This  is  not  a 


toll-fr«e  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number.  . 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Ms.  Julie 
Jones-Conte,  Department  of  the  Army. 
Office  of  the  Assistant  Chief  of  Staff  for 
Installation  Management,  Attn:  DAIM- 
MD,  Room  1E677,  600  Army  Pentagon, 
Washington,  DC  20310-600;  (703)  692- 
9223;  DOT:  Mr.  Rugene  Spruill, 
Principal,  Space  Management,  SVC- 
140,  Transportation  Administrative 
Service  Center,  Department  of 
Transportation,  400  7th  Street,  SW, 
Room  2310,  Washington,  DC  20590; 
(202)  366-4266;  Energy:  Mr.  Tom  Knox, 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  CR-80,  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 


General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets. 
NW..  Washington,  DC  20405;  (202)  501- 
0052;  Navy:  Mr.  Charles  C.  Cocks, 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command.  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE., 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  December  6.  2002. 
|ohn  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V.  Federal  Surplus  Property  Program 
Federal  Register  Report  for  12/13/02 

Suitable/Available  Properties 

Buildings  (by  State) 

Missouri 

Old  Custom  House/P.O. 

815  Olive  Street 

St.  Louis  Co:  MO  63101- 

Landholding  Agency:  GSA 

Property  Number:  54200240016 

Status:  Surplus 

Comment:  6-sfory  office  building,  restrictive 

use  due  to  Historical  Landmark  status 
GSA  Number:  7-G-MO-074 

Pennsylvania 

Bldg.  00634 

Cariisle  Barracks 

Cariisle  Co:  Cumberland  PA  17013- 

Landholding  Agency:  Army 

Property  Number:  21200240089 

Status:  Unutilized 

Comment:  113  sq.  ft.,  presence  of  a-sbestos. 
most  recent  use — plant/utility  bldg.,  off- 
site  use  only 

California 

BIdgs.  18017,  18018 
SATCOM 

Paso  Robles  Co:  San  Luis  Obispo  CA  93451- 
Landholding  Agency:  Army 
Property  Number:  212002240081 
Status  Unutilized 

Comment:  1440  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  18300 
SATCOM 

Paso  Robles  Co:  San  Luis  Obispo  CA  93451- 
Landholding  Agency:  Army 
Property  Number:  212002240082 
Status:  Unutilized 

Comment:  864  sq.  ft.,  presence  of  asbestos, 
most  recent  use — admin.,  off-site  use  only 

Georgia 

Bldg.  T-920 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  212002240083 
Status:  Excess 

Comment:  13,337  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

North  Carolina 

Bldgs.  A2245.  A2345 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 
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Landholding  Agency:  Army 

Property  Number:  21200240084 

Status:  Excess 

Comment:  3444  sq.  ft.  each,  possible 
asbestos/lead  paint,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 

BIdg.  A2544 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC- 

Landholding  Agency:  Army 

Property  Number:  21200240085 

Status:  Excess 

Comment:  4000  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — admin,  facility,  off- 
site  use  only 

BIdg.  D2826 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC-28310- 

Landholding  Agency:  Army 

Property  Number:  21200240086 

Status:  Excess 

Comment:  41.520  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

BIdg.  N4116 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC-28310- 

Landholding  Agency:  Army 

Property  Number:  21200240087 

Status:  Excess 

Comment:  3944  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — community 
facility,  off-site  use  only 

103  BIdgs. 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC-28310-5000 

Location:  WS001-WS02A.  PE001-PE031. 
002F1-02F36.  00651.  1101.  DT001-DT035. 
DT052-DT056.  09051 

Landholding  Agency:  Army 

Property  Number:  21200240088 

Status:  Excess 

Comment:  Multi-use  structures,  various  sq  ft., 
possible  asbestos/lead  paint,  off-site  use 
only 

Virginia 

BIdgs.  T0107-T01 11 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landhoiding  Agency:  Army 

Property  Number:  2120024090 

Status:  Unutilized 

Comment:  9017  sq.  ft.,  poor  condition. 

presence  of  asbestos,  most  recent  use^ 

warehouse,  off-site  use  only 

Washington 

BIdg.  04180 

Fort  Lewis 

Ft.  Lewis  Co:*Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21200240091 

Status:  Unutilized 

Comment:  72  sq.  ft.,  most  recent  use — guard 

shack,  off-site  use  only 
BIdg.  05904 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21200240092 
Status:  Excess 
Comment:  82  sq.  ft.,  most  recent  use — guard 

shack,  off-site  use  only 
BIdgs.  9003,  9517 
Fort  Lewis 


Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Properly  Number:  21200240093 
Status:  Excess 

Comment:  80  and  82  sq.  ft.,  most  recent  use — 
guard  shack,  off-site  use  only 

Unsuitable  properties 

Buildings  (by  State) 

Hawaii 

BIdg.  329 
NCTAMS  PAC 
Wahiawa  Co:  HI  96786- 
Landholding  Agency:  Navy 
Property  Number:  77200240058 
Status:  Excess 
Reason:  Secured  Area 

Mississippi 

BIdgs.  239.  240 

Naval  Air  Station  * 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240060 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  248 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240061 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  412 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240062 

Status:  Unutilized 

Reason:  Secured  Area 

New  Jersey 

4  BIdgs. 

Naval  Air  Engineering  Station  26.  75.  126, 

303 
Lakehurst  Co:  Ocean  NJ  08733-5000 
Landholding  Agency:  Navy 
Property  T.'umber:  77200240059 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Sheds  OV1.OV2.OV3 

U.S.  Coast  Guard 

Shark  River 

Avon  by  the  Sea  Co:  Monmouth  NJ  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200240001 

Status:  Unutilized 

Reason:  Secured  Area 

Unit  13 

usee  Station  Barnegat  Light 

Station  Barnegat  Co:  Ocean  NI 

Landholding  Agency:  DOT 

Property  Number:  87200240002 

Status:  Unutilized 

Reason:  Secured  Area 

Units  9-12 

usee  Station  Barnegat  Light 

Station  Barnegat  Co:  Ocean  N) 

Landholding  Agency:  DOT 

Property  Number:  87200240003 

Status:  Unutilized 

Reason:  Secured  Area 

New  Mexico 

BIdg.  805 


Kirtland  Air  Force  Base 
Albuquerque  Co:  Bernalillo  NM  87185- 
Landholding  Agency:  Energy 
Property  Number:  41200240001 
Status:  Unutilized 
Reason:  Secured  Area 

BIdg.  8898 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  41200240002 

Status:  Unutilized 

Reason:  Secured  Area 

8  BIdgs..  TA-16 

Los  Alamos  National  Lab 

195. 220-226 

Los  Alamos  Co:  NM87545- 

Landholding  Agency:  Energy 

Property  Number:  4120024oio03 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  2,TA-11 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240004 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  4.  TA-41 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240005 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  16.  TA-41 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240006 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  30,  TA-41 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240007 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  53,  TA^l 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240008 

Status:  Unutilized 

Reason:  Secured  Area 

North  Carolina 

Frying  Pan  Schoals  Light 

usee 

Cape  Fear  Co:  NC 
Landholding  Agency:  DOT 
Property  Number:  87200240004 
Status:  Unutilized 
Reason:  Secured  Area 
Diamond  Schoals  Light 

usee 

Cape  Hatteras  Co:  NC 
Landholding  Agency:  DOT 
Property  Number:  87200240005 
Status:  Unutilized 
Reason:  Secured  Area 
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Unsuitable  Properties 

Land  (by  State) 

Washington 

Hanford  Training  Site  #2 

Horn  Rapids  Road 

Benton  Co:  Benton  WA 

Landholding  Agency:  GSA 

Property  Number:  54200240017 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  GSA  Number:  9-B- 

WA-1198B 

(FR  Doc.  02-31257  Filed  12-12-02:  8:45  am] 
BILUNG  CODE  42ia-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  tt>e  Secretary 

John  H.  Chafee  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  title  5.  United 
States  Code,  that  a  meeting  of  the  John 
H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday,  November  21, 
2002. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7  p.m.  at 
Leicester  Town  Hall  located  at  3  • 

Washburn  Square  in  Leicester,  MA  for 
the  following  reasons: 

1.  Approval  of  Minutes. 

2.  Chairman's  Report. 

3.  Executive  Director's  Report. 

4.  Financial  Budget. 

5.  Public  Input. 

It  is  anticipated  that  about  twenty-five 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey.  Executive  Director. 
John  H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission, 
One  Depot  Square,  Woonsocket,  RI 
02895.  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey.  Executive  Director  of  the 


Commission  at  the  aforementioned 
address. 

Michael  Creasey, 

Executive  Director  BRVNHCC. 

[FR  Doc.  02-31573  Filed  12-12-02;  8:45  am) 

BNJJNG  COOE  4310-RK-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Information  Collection  Under 
the  Paperwork  Reduction  Act; 
Comment  Request 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Biu^au  of  Indian  Affairs  (BIA)  invites 
comments  on  two  infofmation 
collection  requests  which  will  be 
renewed.  The  two  collections  are:  Class 
in  Gaming  Procedures,  1076-0149,  and 
Tribal  Revenue  Allocation  Plans,  1076- 
0150. 

DATES:  Submit  your  comments  and 
suggestions  on  or  before  February  1 1 , 
2003.  to  be  assured  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  George  Skibine,  Bureau  of  Indian 
Affairs,  Office  of  Indian  Gaming 
Management,  Mail  Stop  4543-MIB, 
1849  C  Street,  NW..  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  get  copies  of  the 
information  collection  requests  without 
charge  by  contacting  George  Skibine  at 
202-219-4066  or  facsimile  number  202- 
273-3153. 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
provides  an  opportunity  for  interested 
parties  to  comment  on  proposed 
information  collection  requests.  The 
Bureau  of  Indian  Affairs,  Office  of 
Indian  Gaming  Management  is 
proceeding  with  this  public  comment 
period  as  the  first  step  in  getting  a 
normal  information  collection  clearance 
from  the  Office  of  Management  and 
Budget  (OMB).  Each  request  contains  (1) 
type  of  review,  (2)  title,  (3)  summary  of 
the  collection,  (4)  respondents,  (5) 
frequency  of  collection,  (6)  reporting 
and  recordkeeping  requirements. 

Please  note  that  we  will  not  sponsor 
nor  conduct,  and  you  need  not  respond 
to,  a  request  for  information  unless  we 
display  the  OMB  control  number  and 
the  expiration  date. 


Class  in  Gaming  Procedures 

Type  of  review:  Extension  of  a 
currently-approved  collection. 

Title:  Class  III  Gaming  Procedures,  25 
CFR  part  291. 

Summary:  The  collection  of 
information  will  ensure  that  the 
provisions  of  IGRA,  the  relevant 
provisions  of  State  laws.  Federal  law 
and  the  trust  obligations  of  the  United 
States  are  met  when  federally 
recognized  tribes  submit  Class  III 
procedures  for  review  and  approval  by 
the  Secretary  of  the  Interior.  Sections 
291.4.  291.10,  291.12  and  291.15  of  25 
CFR  part  291.  Class  III  Gaming 
Procedures,  specifies  the  information 
collection  requirement.  An  Indian  tribe 
must  ask  the  Secretary  to  issue  Class  III 
gaming  procedures.  The  information  to 
be  collected  includes:  name  of  Tribe  and 
State;  tribal  documents.  State 
documents,  regulatory  schemes,  the 
proposed  procedures  and  other 
documents  deemed  necessary. 
Collection  of  this  information  is 
currently  authorized  under  an  approval 
by  OMB  (OMB  Control  Number  1076- 
0149).  All  information  is  collected  when 
the  tribe  makes  a  request  for  Class  III 
gaming  procedures.  Annual  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
occur  one  time  on  an  annual  basis.  The 
estimated  number  of  annual  requests  is 
12  tribes  seeking  Class  III  gaming 
procedures.  The  estimated  time  to 
review  instructions  and  complete  each 
application  is  320  hoius.  Thus,  the  total 
annual  reporting  and  recordkeeping 
burden  for  this  collection  is  estimated  to 
be  3,840  hours. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  Federally 
recognized  tribes. 

Total  Respondents:  12.  - 

Response  Hours  per  Application:  320. 

Total  Annual  Burden  Hours:  3,840 
hours. 

Tribal  Revenue  Allocation  Plans 

Type  of  review:  Extension  of  a 
currently-approved  collection. 

Title:  Tribal  Revenue  Allocation 
Plans,  25  CFR  part  290. 

Summary:  In  order  for  Indian  tribes  to 
distribute  net  gaming  revenues  in  the 
form  of  per  capita  payments, 
information  is  needed  by  the  BIA  to 
ensure  that  Tribal  Revenue  Allocation 
Plans  include  assurances  that  certain 
statutory  requirements  are  met,  a 
breakdown  of  the  specific  uses  to  which 
net  gaming  revenues  will  be  allocated, 
eligibility  requirements  for 
participation,  tax  liability  notification 
and  the  assurance  of  the  protection  and 
preservation  of  the  per  capita  share  of 
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minors  and  legal  incompetents.  Sections 
290.12,  290.17.  290.24  and  290.26  of  25 
CFR  part  290,  Tribal  Revenue  Allocation 
Plans,  specifies  the  information 
collection  requirement.  An  Indian  tribe 
■  must  ask  the  Secretary  to  approve  a 
Tribal  Revenue  Allocation  Plan.  The 
information  to  be  collected  includes: 
name  of  Tribe,  tribal  documents,  the 
allocation  plan  and  other  documents 
deemed  necessary.  Collection  of  this 
information  is  currently  authorized 
under  an  approval  by  OMB  (OMB 
Control  Number  1076-0152).  All 
information  is  collected  when  the  tribe 
submits  a  Tribal  Revenue  Allocation 
Plan.  Annual  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
between  75-100  hours  for 
approximately  50  respondents, 
including  the  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  the  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  3,750-5,000  hours. 
We  are  using  the  higher  estimate  for 
purposes  of  estimating  the  public 
burden. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  Federally 
recognized  tribes. 

Total  Respondents:  50. 

Total  Annual  Responses:  50. 

Total  Annual  Burden  Hours:  5,000 
hours. 

Request  for  Conunents 

The  Bureau  of  Indian  Affairs  solicits 
comments  in  order  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  p>erformance  of  the 
functions  of  the  bureau,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  bureau's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond. 

Any  public  comments  received  will 
be  addressed  in  the  Bureau  of  Indian 
Affairs'  submission  of  the  information 
collect  request  to  the  Office  of 
Management  and  Budget. 

All  comments  will  be  available  for 
public  review  during  regular  business 
hours.  There  may  be  an  instance  when 
we  decide  to  withhold  information,  but 
if  you  wish  us  to  withhold  your  name 


and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  request  to 
the  extent  allowed  by  law.  We  will  not 
consider  anonymous  comments,  and  we 
will  make  public  all  comments  from 
businesses  and  from  individuals  who 
represent  businesses. 

Dated:  December  3.  2002. 
Neal  A.  McCaieb, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  02-31474  Filed  12-12-02;  8:45  am] 

BidjNO  COM  4310-4N-# 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-0e0-1430-8G] 

Cloeure  of  Public  Lands:  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  Emergency  Closure 

of  Public  Land  in  Uintah  County,  Utah. 

SUMMARY:  Notice  is  hereby  given  that 
the  Vernal  Field  Office  is  re-issuing  a 
temporary  emergency  closure  of  public 
land  in  Uintah  County,  Utah,  effective 
January  1.  2003.  This  order  temporarily 
closes  1,320  acres  of  public  land  to 
public  land  to  public  use  and  entry. 
This  temporary  closure  area 
encompasses  the  following  public  land: 

Salt  Lake  Meridian,  Utah 

T.IOS.R.  24E., 

Sec.  22,  EV2,  E'/zNW'/.,  SW'/iNW'A.  SW'/.; 
Sec.  23.  W'/i: 
Sec.  26.  NWV4,  NWV«; 
Sec.  27,  NEV«,  E'/jNW>A,  NE'aSWV*, 
NViSE'A. 

The  authorized  officer  has  determined  that 
the  underground  methane  generation 
occurring  at  the  abandoned  White  River  Oil 
Shale  Mine  is  a  safety  hazard  making  the 
facility  and  surrounding  area  unsafe  for 
human  occupation  of  activity.  The  closure 
area  effects  the  above  described  public  land 
presently  encumbered  by  the  abandoned 
White  River  Oil  Shale  Mine,  ancillary 
support  facilities,  and  associated  ventilation 
shafts.  The  closure  prohibits  all  use,  entry,  or 
access  onto  the  affected  public  lands; 
however,  the  access  restriction  may  be 
waived  under  extraordinary  circumstances 
where  limited,  short  term,  emergency  access 
is  warranted  and  appropriate  clearances  and 
authorization  are  obtained  from  the 
authorized  officer. 

If  BLM  authorizes  emergency  access,  it  will 
be  conditioned  on  the  following  provisions: 

All  persons  entering  and  leaving  the 
closure  area  must  be  accompanied  by 
personnel  from  the  BLM's  Vernal  Field  Office 
and  only  after  BLM  has  determined  that  the 
area  is  safe  for  a  site  visit. 

All  persons  allowed  emergency  access  into 
the  closure  area  must  waive  and  release  all 
direct  and  indirect  claims  that  my  occur 


against  the  United  States  for  liability  for  any 
loss,  damage,  personal  injury,  or  death  that 
may  occur  as  a  result  of  their  access  to  the 
closure  area  and  will  indemnify  and  hold 
harmless  the  United  States.  All  such 
incidents  shall  immediately  be  reported  to 
the  BLM  Vernal  Field  Office. 

The  purpose  of  this  closure  is  to  protect 
human  life,  ensure  public  safety,  and  prevent 
human  contact  with  a  known  hazardous 
situation.  A  map  of  the  area  affected  by  this 
closure  is  on  file  and  may  t>e  viewed  at  the 
BLM  Vernal  Field  Office! 
EFFECTIVE  DATE:  The  closure  order  is 
effective  from  January  1.  2003,  through 
December  31,  2004,  tinless  it  is 
rescinded  or  modified  by  the  authorized 
officer  before  that  date. 
SUPPLEMENTARY  INFORMATION:  This 
closure  is  done  under  the  authority  of 
43  CFTl  8364.1.  Persons  violating  this 
closure  shall  be  subject  to  the  penalties 
provided  in  43  CFR  8360.0-7,  including 
a  fine  not  to  exceed  $1^000.00  and/or 
imprisonment  not  to  exceed  one  year. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  Vernal  Field  office,  170  South  500 
East,  Vernal,  Utah  84078,  (435)  781- 
4400. 

Dated:  October  2.  2002. 
David  E.  HoweU. 
Field  Manager. 
IFR  Doc.  02-31404  Filed  12-12-02;  8:45  ami 

BHXMOC006  431»-00-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-01-134-1610-241A] 

Colorado  Canyons  National 
eonservatkNi  Area  Advisory  Cour>cn 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Colorado  Canyons 
National  Conservation  Area  (CCNCA) 
Advisory  Council  will  hold  its  first 
monthly  meeting  of  2003  on  January  9, 
2003.  The  meeting  will  begin  at  3  p.m. 
and  will  be  held  at  the  Mesa  County 
Administration  Building;  544  Rood 
Avenue,  Grand  Junction,  CO;  in  the 
main  floor  Multipurpose  Room. 
Throughout  the  remainder  of  calendar 
year  2003,  the  CCNCA  Advisory  Council 
meetings  will  be  held  the  first  Thursday 
of  each  month  in  the  same  location  and 
at  the  same  time.  The  CCNCA  was 
established  on  October  24,  2000,  when 
the  Colorado  Canyons  National 
Conservation  Area  and  Black  Ridge 
Wilderness  Act  of  2000  (the  Act)  was 
signed  by  the  President.  The  Act 
required  that  the  CCNCA  Advisory 
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Council  be  established  to  provide  advice 
in  the  preparation  and  implementation 
of  the  CCNCA  resource  management 
plan  and  environmental  impact 
statement. 

DATES:  January  9,  2002. 
ADDRESSES:  For  further  information  or 
to  provide  written  conunents,  please 
contact  Greg  Gnesios.  Bureau  of  Land 
Management  (BLM),  2815  H  Road, 
Grand  Junction,  Colorado  81506; 
Telephone  (970)  244-3049;  e-mail 
Gregory_Gnesios@co.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The 

CCNCA  Advisory  Council  will  meet  on 
Thursday,  January  9,  2003,  at  the  Mesa 
County  Administration  Building;  544 
Rood  Avenue,  Grand  Jimction,  CO;  in 
the  main  floor  Multipurpose  Room, 
Grand  Junction,  Colorado,  beginning  at 
3  p.m.  The  agenda  topics  for  this 
meeting  are: 

(1)  The  re-election  of  council  officials. 

(2)  Recommendations  from  working 
groups. 

(3)  Land  health  recommendations. 

(4)  Public  comment  period. 

(5)  Agenda  for  next  meeting. 
Beginning  February  2003  the  CCNCA 

Advisory  Council  meetings  will  be  held 
monthly  on  the  first  Thursday  of  each 
month  at  the  same  time  and  location. 
The  dates  for  these  meetings  are 
February  6,  2003;  March  6,  2003;  April 
3,  2003;  May  1,  2003;  June  5,  2003;  July 
3,  2003;  August  7,  2003;  September  4, 
2003;  October  2,  2003;  November  6, 
2003;  and  December  4,  2003. 

Topics  of  discussion  for  future 
meetings  will  include  recommendations 
on  management  alternatives,  including 
the  preferred  management  alternative, 
potential  environmental  consequences 
of  all  identified  alternatives,  completion 
of  the  draft  resource  management  plan, 
partnerships,  interpretation,  adaptive 
management,  socioeconomics,  and  other 
issues  as  appropriate. 

All  meetings  will  be  open  to  the 
public  and  will  include  a  time  set  aside 
for  public  comment.  Interested  persons 
may  make  oral  statements  at  the 
meetings  or  submit  written  statements  at 
any  meeting.  Per-person  time  limits  for 
oral  statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  all  Council 
meetings  will  be  maintained  at  the 
Bureau  of  Land  Management  Office  in 
Grand  Junction,  Colorado.  They  are 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  of  the  meeting.  In 
addition,  minutes  and  other  information 
concerning  the  CCNCA  Advisory 
Council  can  be  obtained  from  the 
CCNCA  website  at:  http:// 


www.co.blm.gov/cocanplan  which  will 
be  updated  following  each  Advisory 
Council  meeting. 

Dated:  December  6,  2002. 
Greg  Gnesios, 

Mana^r,  Colorado  Canyons  National 

Conservation  Area. 

[FR  Doc.  02-31415  Filed  12-12-02;  8:45  am] 

BHiJNG  CODE  4310-AG-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemerrt 

[C  A-670-03-1 220-OU-064B] 

Notice  of  Proposed  Amendment  to  tlte 
California  Desert  Conservation  Area 
Plan  and  Effective  Date  for  Off-Road 
Vehicle  Trail  (Route  of  Travel) 
Designations  in  tfie  Western  Colorado 
Desert  (WECO)  Portion  of  Imperial 
County,  CA 

AGENCY:  Department  of  Interior,  Bureau 
of  Land  Management,  California  Desert 
District. 

ACTION:  Notice  of  amendment  to  the 
California  Desert  Conservation  Area 
(CDCA)  Plan  and  effective  date  for  off- 
road  vehicle  trail  (route  of  travel) 
designations  in  the  Western  Colorado 
Desert  (WECO)  portion  of  Imperial 
County,  California. 

DATES:  Written  protests  on  the  Proposed 
Plan  Amendment  will  be  accepted  if 
received  by  January  13,  2003. 
Instructions  for  filing  protests  are 
contained  below  under  SUPPLEMENTARY 
INFORMATION. 

summary:  The  Proposed  Plan 
Amendment  establishes  or  revises  off- 
road  vehicle  designation   of  areas  and 
trails  (routes  of  travel)  in  accordance 
with  part  43  Code  of  F   leral 
Regulations  subpart  8342.  Trails  (routes 
of  travel)  for  inclusion  in  the  State  of 
California's  Discovery  Trail  System  and 
a  segment  of  the  Juan  Bautista  de  Anza 
National  Historic  Trail  are  identified 
and  authorized.  The  proposed 
designations  pertain  to  public  lands 
addressed  by  the  California  Desert 
Conservation  Area  Plan  in  the  Western 
Colorado  Desert  (WECO)  portion  of 
Imperial  Coimty  that  lie  west  of  the 
Imperial  Sand  Dunes  Recreation 
Management  Area. 

ADDRESSES:  The  proposed  amendment 
and  environmental  assessment  are 
available  for  review  on  line  at  http:// 
www.ca.blm.gov/elcentro  and  at  the 
following  address  and  telephone 
number:  Bureau  of  Land  Management, 
El  Centro  Field  Office,  1661  South  4th 
Street,  El  Centro,  CA  92243,  (760)  337- 
4400. 


FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Schoeck,  Bureau  of  Land 
Management,  1661  South  4th  Street,  El 
Centro,  CA  92243;  (760)  337^441. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  published 
in  the  Federal  Register  on  March  25, 
2002,  the  Notice  of  Intent  to  prepare  an 
Environmental  Assessment  and  Plan 
Amendment  to  the  California  Desert 
Conservation  Area  Plan  by  making  off-^ 
road  vehicle  trail  (route  of  travel) 
designations  in  the  Western  Colorado 
Desert  portion  of  Imperial  County.  The 
public  scoping  period  for  the  project 
began  March  25,  2002  and  the  Federal 
Register  on  May  23,  2002  extended  the 
comment  period  until  May  31,  2002.  On 
October  18,  2002,  in  the  Federal 
Register,  the  Notice  of  Availability  for 
the  Environmental  Assessment  and  the 
plan  amendment  was  published  in  the 
Federal  Register  on  October  18,  2002. 
The  Federal  Register  Notice  started  a 
30-day  public  comment  period  that 
ended  on  November  18,  2002. 

Any  person  who  has  participated  in 
the  plan  amendment  process  and  has  an 
interest  that  is  or  may  be  adversely 
affected  by  the  proposed  amendment 
may  protest  such  approval  or 
amendment.  A  protest  may  raise  only 
those  issues  that  were  submitted  for  the 
record  during  the  planning  process. 
Protests  must  be  filed  in  writing  with 
the  BLM  Director  in  accordance  with  43 
CFR  1610.5-2: 

(i)  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest; 

(ii)  A  statement  of  the  issue  or  issues 
being  protested; 

(iii)  A  statement  of  the  part  or  parts 
of  the  plan  or  amendment  being 
protested; 

(iv)  A  copy  of  all  dociunents 
addressing  the  issue  or  issues  that  were 
submitted  during  the  planning  process 
by  the  protesting  party  or  an  indication 
of  the  date  the  issue  or  issues  were 
discussed  for  the  record;  and 

(v)  A  concise  statement  explaining 
why  the  State  Director's  decision  is 
believed  to  be  wrong.  The  decision  of 
the  Director  on  any  protest  shall  be  the 
final  decision  for  the  Department  of  the 
Interior. 

Mailing  address  for  filing  a  protest: 
Regular  mail:  Director  (210),  Attn: 
Brenda  Williams,  P.O.  Box  66538, 
Washington,  DC  20035. 

Overnight  mail:  U.S.  Department  of 
the  Interior,  Director,  Bureau  of  Land 
Management,  Protest  Coordinator  (WO- 
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210),  1620  "L"  Street.  NW.,  Rm  1075, 
Washington,  DC  20036. 

Greg  Thomsen, 

Field  Manager.  El  Centro  Field  Office. 

[FR  Doc.  02-31517  Filed  12-12-02;  8:45  am] 

MLUNG  COOC  4310-«0-P 

DEPARTME»fT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Ckwure  Order  Establistiing 
Prohililtions  On  Shell  Road  Througti 
Peoria  Wildlife  Area,  New  Melones 
Lake  Project,  Tuolumne  County,  CA 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  temporary  closure  to 

motorized  vehicles. 

summary:  The  Bureau  of  Reclamation's 

(Reclamation)  New  Melones  Resource 
Office  will  temporarily  close  a  portion 
of  Shell  Road  to  public  vehicle  traffic 
beginning  December  15,  2002,  and 
continuing  through  approximately  April 
15.  2003.  The  exact  re-opening  date  will 
depend  upon  weather  and  resource 
conditions.  The  portion  of  Shell  Road  to 
be  closed  passes  through  Section  20, 
R14E,  TIN.  and  continues  through 
Section  19.  R14E,  TIN,  MD  Meridian, 
on  property  owned  and  managed  by 
Reclamation.  This  section  of  the  road 
passes  through  the  Peoria  Wildlife 
Mitigation  Area,  as  defined  in  the  Final 
Report,  New  Melones  Lake  Fish  and 
Wildlife  Resources  Report,  October 
1991,  page  16.  The  entire  2.500-acre 
Peoria  Wildlife  Mitigation  Area  will 
now  be  off-limits  to  public  vehicular 
access — with  the  exception  of 
authorized  parking  areas  and 
turnarounds  located  outside  new  gates 
to  be  established  at  the  closure  points 
on  both  ends  of  Shell  Road  on 
Reclamation  property. 
EFFECTIVE  DATES:  The  closure  will  be 
effective  December  15.  2002,  through 
approximately  April  15,  2003.  Exact  re- 
opening date  will  be  dependant  upon 
weather  and  resource  conditions. 
ADDRESSES:  A  map  is  available  for 
inspection  at  Reclamation's  New 
Melones  Lake  Visitor  Center,  located  at 
6850  Studhorse  Flat  Road,  Sonora, 
California  95370.  The  map  may  be 
viewed  between  the  hours  of  10  a.m. 
and  4  p.m.  daily.  To  have  a  map  mailed 
to  your  address,  send  your  request  to  the 
above  address.  Attention:  Shell  Road 
Temporary  Closure  Map  Request. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Reclamation.  Mid-Pacific  Region  Public 
Affairs  Office,  at  916-978-5100  or 
Reclamation.  New  Melones  Resource 


Office.  209-536-9094.  Written 
comments  will  be  accepted  regarding 
this  temporary  closure  now  through 
December  15.  2002.  Please  send  written 
comments  to:  Bureau  of  Reclamation. 
Attn:  Jeff  Laird,  6850  Studhorse  Flat 
Road.  Sonora,  California  95370;  Fax: 
209-536-9652;  E-mail: 
jlaird@mp.  usbr.gov. 

SUPPlfMENTARY  INFORMATION:  This 
action  is  being  taken  imder  43  CFR  Part 
423  to  protect  public  safety  and  prevent 
additional  resource  degradation. 
Reclamation  will  prohibit  public  vehicle 
traffic  on  Shell  Road  and  off-road 
throughout  the  Peoria  Wildlife  Area 
during  the  winter  months  in  an  effort  to 
protect  sensitive  resources  and  preserve 
the  existing  roadway,  which  has  become 
severely  eroded  and  imsafe.  Significant 
maintenance  will  be  required  to  return 
the  road  to  a  safe  condition  for  public 
vehicles.  Vegetation  damage,  habitat 
destruction,  erosion  and  sedimentation, 
and  related  resource  impacts  are 
increasing  in  this  area.  Natural 
resources  continue  to  be  damaged  and 
public  safety  compromised  by  illegal 
actions  including  target  shooting, 
poaching,  off-road  driving,  fires, 
littering,  dumping  of  large  debris  and 
hazardous  materials,  poaching, 
vandalism,  and  illegal  camping. 

Planning  for  a  draft  Shell  Road 
Corridor  Management  Plan  to  address 
these  and  other  issues  is  currently  in 
progress.  By  closing  Shell  Road 
temporarily  this  winter,  further  damage 
can  be  avoided  while  plans  for 
improvements  are  devised  and  needed 
maintenance  is  performed. 

Public  access  by  foot,  horseback,  and 
bicycle  will  not  be  impeded.  The  area 
will  remain  open  to  authorized  public 
recreational  activities  including  but  not 
limited  to  legal  htmting,  hiking,  rock 
climbing,  horseback  riding,  bicycling, 
wildlife  viewing,  and  sightseeing. 
Parking  and  turnaround  areas  will  be 
located  outside  new  gates  to  be 
established  at  the  closure  points  on  both 
ends  of  Shell  Road  on  Reclamation 
property.  Signage  will  be  installed  to 
notify  the  public  of  the  closure. 

Exceptions  to  the  vehicle  closure  will 
include  Reclamation  Operations  and 
Maintenance  personnel,  law 
enforcement  and  fire  department 
officers,  and  other  agencies,  entities, 
and  individuals  who  have  received 
express  written  authorization  from 
Reclamation  to  enter  the  closure  areas. 

This  order  is  posted  in  accordance 
with  43  CFR  part  423.3(b).  Violation  of 
this  prohibition  or  any  prohibition 
listed  in  43  CFR  part  423  is  punishable 
by  fine  or  imprisonment  for  not  more 
than  six  months  or  both. 


Dated:  November  14,  2002. 
Tlioiius  |.  Aiken, 

Area  Manager,  Central  California  Area  Office. 
[FR  Doc.  02-31416  Filed  12-12-02;  8:45  am) 

8NJJNG  C006  4310-MN-^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Change  in  Discount  Rate  for  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  change. 

SUMMARY:  The  Water  Resources 
Planning  Act  of  1965  and  the  Water 
Resources  Development  Act  of  1974 
require  an  aimual  determination  of  a 
discount  rate  for  Federal  water 
resources  planning.  The  discount  rate 
for  Federal  water  resources  planning  for 
fiscal  year  2003  is  5.875  percent. 
Discounting  is  to  be  used  to  convert 
future  monetary  values  to  present 
values. 

DATES:  This  discount  rate  is  to  be  used 
for  the  period  October  1,  2002,  through 
and  including  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Handlon,  Economist,  Office  of 
Policy,  Washington  DC  20240; 
telephone:  (202)  513-0603. 
SUPPl^MENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is 
5.875  percent  for  fiscal  year  2003. 

This  rate  has  been  computed  in 
accordance  with  Section  80(a),  Pub.  L. 
93-251  (88.Stat.  34)  and  18  CFR  704.39, 
which:  (1)  Specify  that  the  rate  shall  be 
based  upon  the  average  yield  during  the 
preceding  fiscal  year  on  interest-bearing 
marketable  securities  of  the  United 
States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  rounded  to  nearest  one- 
eighth  percent);  and  (2)  provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasury  Department 
calculated  the  specified  average  to  be 
5.477  percent.  Rounding  this  average 
yield  to  the  nearest  one-eighth  percent 
is  5.500  percent,  which  exceeds  the 
permissible  one-quarter  of  1  percent 
change  from  fiscal  year  2002  to  2003. 
Therefore,  the  change  is  limited  to  one- 
quarter  of  1  percent. 

The  rate  of  5.875  percent  shall  be 
used  by  all  Federal  agencies  in  the 
formulation  and  evaluation  of  water  and 
related  land  resources  plans  for  the 
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purpose  of  discounting  future  benefits 
and  computing  costs  or  otherwise 
converting  benefits  and  costs  to  a 
common  time  basis. 

Dated:  November  8,  2002.  , 

Elizabeth  Cordova-Harrison, 

Deputy  Director,  Office  of  Policy. 

[FR  Doc.  02-31419  Filed  12-12-02;  8:45  am) 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Se^etary 

SulMnission  for  0MB  Review; 
Comment  Request 

October  22,  2002. 

The  Department  of  Labor  [DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
docimientation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  or  e-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235.  Washington.  DC  20503  (202- 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Reoster. 

The  OMB  is  particularly  interested  in 
conunents  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Adininistration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Experience  Rating  Report. 

OMB  Number:  1205-0164. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Type  of  Response:  Reporting. 

Frequency:  Annually. 

Number  of  Respondents:  53. 

Annual  Responses:  53. 

Avemge  Response  Time:  15  minutes 
(.25  hours). 

Total  Annual  Burden  Hours:  13. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  ETA-20*, 
Experience  Rating  Report,  provides  ETA 
with  the  data  needed  to  measure 
variations  in  assigned  contribution  rates 
that  result  from  different  experience 
rating  systems.  The  data  are  used  to 
provide  an  indication  of  whether 
solvency  problems  exist  in  State  Trust 
Fund  accoimts  and  for  analyzing  factors 
that  give  rise  to  solvency  problems. 
Section  303(a)(6)  of  the  Social  Security 
Act  authorizes  ETA  to  collect  this 
information. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  02-31485  Filed  12-12-02;  8:45  am] 

BILUNG  CODE  4S10-ai>-M 


DEPARTMENT  OF  LABOR 

Office  Of  ttw  Sscretary 

Submission  for  OMB  Review; 
Comment  Request 

October  4.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  dociunentation,  contact  Darrin 
King  on  (202)  693-4129  or  e-mail:  King- 
Darrin@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Department  of  Labor,  Office  of  Disability 
Employment  Policy,  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC  20503  (202)  395-7316), 
within  30  days  from  the  date  of  this 
publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performanc&of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  die  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  * 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Office  of  Disability 
Employment  Policy  (ODEP). 

Type  of  Review:  New  collection. 

Title:  Employment  Assistance  Referral 
Network  (EARN)  Employer  and  Provider 
Enrollment  Forms,  Employer  Job 
Posting  Form,  and  Employer  and 
Provider  Surveys. 

OMB  Number:  1230-ONEW. 

Frequency:  On  occasion  and 
Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
Farms;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  7,500 


Form 


Provider  enroilment  form  (EARN-1) . 
Employer  enroUment  form  (EAfV4-2) 

Employer  survey 

Provider  Survey  '. 

Total 


Numt)erof 
responses 


6.000 

7,500 

300 

300 


14,100 


Average  response 
time  (hours) 


.33  (20  min.) 
.33  (20  min.) 
.33  (20  min.) 
.33  (20  min.) 


Annual  burden 
hours 


1,980 

2.475 

100 

100 


4.655 
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Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Description:  EARN  is  a  referral  service 
that  links  employers  with  service 
providers  who  refer  appropriate 
candidates  with  disabilities.  This 
information  collection  will  enable  ODEP 
to  implement  its  responsibilities  under 
Pub.  L.  106-554  and  Executive  Order 
13187  by  providing  necessary 
information  for  referrals  as  well  as 
provide  data  on  the  effectiveness  of  the 
program. 

Ini  L.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  02-31486  Filed  12-12-02;  8:45  am) 

■LUNG  COOe  4Bie-CX-M 


DEPARTMErfT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Proposed  Coilection;  Comment 
Request 

agency:  Employment  and  Training 
Administration,  DOL. 
action:  Notice. 

summary:  The  U.S.  Department  of 
Labor,  as  part  of  its  continuing  effort  to   • 
reduce  paperwork  and  respondent 
burden  conducts  a  pre-clearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportimity  to  comment  on 
proposed  and/ or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95  (44  U.S.C.  35069(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
luderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Interagency  Federal  Agency  Team  from 
the  Departments  of  Labor,  Education, 
Health  and  Human  Services, 
Agriculture,  and  Housing  and  Urban 
Development  is  soliciting  comments 
concerning  the  proposed  reinstatement 
of  the  Workforce  Investment  Act:  Final 
Unified  State  Planning  Guidance  (OMB 
Control  No.  1205-0407),  should  states 
desire  to  submit  a  modification  to  their 
current  plan.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Flynn,  Office  of  One-Stop 
Operations/ ATTN:  Dolores  Hall-Beran, 


U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room 
S-4231,  Washington,  DC  20210:  (202) 
693-3045  (phone)  (this  is  not  a  toll-free 
number);  e-mail  at  dbemn@doleta.gov, 
fax  at:  (202)  693-3015,  call  TTD  at: 
1-800-326-2577.  Information  may  also 
be  found  at  the  Web  site — http:// 
www.doIeta.gov/usworkforce/ 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  501  of  the  Workforce 
Investment  Act  (Public  Law  105-220) 
provides  the  Governor  of  the  state  the 
option  to  submit  a  strategic  Unified 
State  Plan  for  two  or  more  of  the 
activities  or  programs  listed  in  section 
501(b)(2)  of  die  Act,  which  include 
secondary  vocational  education 
programs  authorized  under  the  Carl  D.  ■ 
Perkins  Vocational  and  Applied 
Technology  Education  Act,  programs 
authorized  under  the  title  I  of  the 
Rehabilitation  Act  of  1973.  other 
programs  administered  by  Federal 
agencies  other  than  the  Diepartment  of 
Labor  (DOL)  as  well  as  title  I  of  WIA  and 
other  programs  administered  by  DOL. 
The  Unified  Planning  process  provides 
an  opportunity  for  states  to  maximize 
joint  planning  and  coordination  among 
a  variety  of  programs  and  activities. 
States  have  the  option  of  submitting  a 
single  plan  for  up  to  16  Federal 
education  and  training  programs.  The 
Unified  Plan  outlines  a  5-year  strategy 
for  the  statewide  workforce  investment 
system  of  the  State. 

Acting  on  behalf  of  the  Secretaries 
from  each  agency  whose  program  is 
included  in  the  Plan,  senior  managers 
bom  these  res(>ective  agencies, 
complete  a  comprehensive  coordinated 
review  of  the  Unified  State  Plan 
modification  submitted  by  the 
Governor.  Based  upon  this  review,  the 
appropriate  Secretaries  of  the  federal 
agencies  listed  above,  make  a 
determination  of  whether  the  Plan  or  its 
modification  is  consistent  with  each 
program  or  activities'  governing 
legislation.  If  no  outstanding  issues  are 
noted,  the  Unified  Plan  modification  is 
approved;  if  deficiencies  are  noted,  the 
Governor  is  advised  that  the  state  must 
submit  clarification  or  additional 
information.  Modifications  to  the 
Unified  Plan  during  the  5-year  period 
undergo  a  comparable  review  and 
determination  followed  by  a  letter 
indicating  approval  or  the  need  for 
additional  information  or  clarification. 

n.  WIA  Reauthorization 

Reauthorization  of  the  Workforce 
Investment  Act  is  scheduled  for  2003. 
The  Administration  is  in  the  process  of 
developing  a  reauthorization  proposal 


which  may  impact  the  Unified  Planning 
Process. 

Note:  Since  the  original  publication  date, 
several  of  the  Interagency  Federal  staff 
contact  information  listed  in  Section  C 
(Programs  and  Activities)  of  the  Unified 
Planning  Guidance  has  changed.  Should 
State  staff  require  information  on  the 
programs  and  activities  listed  WIA  section 
501(b)(2),  please  note  the  following  new 
contact  information:  ' 

U.S.  Department  of  Education,  Office 
Vocational  and  Adult  Education 
(OVAE) 

— Secondary  Vocational  Education 
Programs  (Perkins  Ill/Secondary); 

— Postsecondary  Vocational 
Education  (Perkins  Il/Postsecondary; 

—Tech-Prep  Education  (Title  11  of 
Perkins  III);  and 

— Activities  authorized  under  Title  II 
of  WIA  (Adult  Education  and  Family 
Literacy  Programs): 

Contact:  Daniel  Bonner,  Director  of 
Policy  Analysis:  202-260-2517  (phone); 
202-260-9183  (fax);  (e-mail: 
DanieLBonnei^d.gov). 

U.S.  Department  of  Labor,  Employment 
and  Training  Administration  (ETA) 

— Activities  authorized  under  Title  I 
(Workforce  Investment  Activities  for 
Adults,  Dislocated  Workers  and  Youth 
or  WL\  Tide  I): 

Contact:  Maria  Flynn,  Office  of 
Workforce  Investment,  Division  of 
One-Stop  Operations/ ATTN:  Dolores 
Hall-Beran:  202-693-3045  (phone); 
202-693-6336  (fax);  (e-mail: 
mflyim@doleta.gov  or 
dberan@doleta.gov). 

— ^Activities  authorized  under  chapter 
2  of  title  n  of  the  Trade  Act  of  1974  as 
amended  (Trade  Act  Programs): 

Contact:  Edward  Tomchick:  202-693- 
3577  (phone);  202-693-3584);  (e-mail: 
etomchick@doleta.gov). 

— Programs  authorized  under  the 
Wagner-Peyser  Act  (Employment 
Service): 

Contact:  Stephanie  Cabell:  202-693- 
3171  (phone):  202-693-3015  (fax): 
(e-mail:  scabell@doleta.gov. 

— Programs  authorized  under  State 
unemployment  compensation  laws 
(Unemployment  Insurance): 

Contact:  William  Coyne:  202-693- 
3202  (phone):  202-693-3975  (fax): 
(e-mail:  wcoyne@doleta.gov). 

— Programs  authorized  under  title  V 
of  the  Older  Americans  Act  of  1965 
(Senior  Community  Service 
Employment  Program,  or  SCSEP): 

Contact:  Robert  Lunz:  202-693-3762 
(phone):  202-693-3817  (fax):  (e-mail: 
rlunz@doleta.gov). 
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U.S.  Department  of  Labor,  Veterans' 
Employment  and  Training  Service 
(VETS) 

— Programs  authorized  under  chapters 
41  and  42  of  Title  38.  U.S.C.  and  20 
CFR  parts  1001  and  1005  (Veterans 
Programs,  including  Veterans 
Employment,  Disabled  Veterans' 
Outreach  Program  and  Local  Veterans' 
Employment  Representative  Programs): 

Contact:  Miguel  Hernandez:  202-693- 
4708  (phone):  202-693-4755  (fax): 
(e-mail:  Hemandez-miguel@dol.gov.) 

U.S.  Department  of  Housing  and  Urban 
Development  (HUD) 

— Training  activities  funded  by  HUD 
tmder  the  Community  Development 
Block  Grants  (CDBG)  and  Public 
Housing  Programs: 

Contact:  Jeffery  Lubell:  202-708-1537 
ext.  5915  (phone);  (e-mail: 
Jeffery_m._lubell@hud.gov.) 

U.S.  Department  of  Health  and  Human 
Services  (HHS) 

— Programs  authorized  under  the 
Community  Services  Block  Grant  Act 
(Community  Services  Block  Grant,  or 
CSBG): 

Contact:  Brandy  RayNor-Hill:  202- 
205-5926  (phone);  202-401-5718  (fax): 
(e-mail:  braynor@acf.hhs.gov). 

in.  Current  Actions 

Section  501  of  the  Workforce 
Investment  Act  (Public  Law  105-220) 
provides  the  Governor  of  the  state  the 
option  to  submit  a- strategic  Unified 
State  Plan  for  two  or  more  of  the 
activities  or  programs  listed  in  section 
501(b)(2)  of  the  Act.  The  Unified  State 
Planning  Guidance  Instructions  outlines 
a  strategy  for  the  submission  of  a  imified 
plan  for  the  statewide  workforce 
investment  system  that  meets  the 
requirements  of  Title  V  of  the  Act.  This 
reinstatement  is  needed  in  order  for 
state  governments  to  submit 
modifications  to  their  Unified  State 
Plan.  These  modifications  may  be 
needed  in  order  to  keep  the  Plan  a 
viable,  living  docvunent  over  its  five- 
year  life.  The  Act  gives  states  the 
authority  to  modify  WIA  Plans  at  any 
time  and  the  recently  issued  Training 
and  Employment  Guidance  Letter  No. 
4-02  encourages  states  to  use  the 
unified  planning  guidance  to  move  from 
stand-alone  planning  to  a  unified 
planning  process.  This  reinstatement  is 
needed  in  order  for  state  governments  to 
have  available  the  doctunent  used 
during  their  initial  submission  of  State 
Plans,  should  the  state  need  to  submit 
a  modification  to  its  existing  Plan. 


IV.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utility,  and  clarify 
the  information  to  be  collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information,  {e.g. 
electronic  submissions  of  responses  via 
e-mail  submission,  faxes,  etc.). 

Type  of  Review:  Reinstatement. 

Agency:  Employment  and  Training 
Administration. 

Title:  State  Unified  Plan  Planning 
Guidance  (for  State  Unified  Plans 
Submitted  under  section  501  of  the 
Workforce  Investment  Act  of  1998). 

OMB  Number:  1 205-0407. 

Total  Respondents:  57. 

Frequency:  As  Needed. 

Total  Responses  Received:  23. 

Average  Time  per  Response:  25  hours. 

Estimated  Total  Burden  Hours:  734. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  the  Office  of  Management 
and  Budget's  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  DC  this  10th  day  of 
December.  2002. 
Grace  A.  Kilbane, 
Administrator,  Office  of  Workforce 
Investment,  Employment  and  Training 
Administration. 

[FR  Doc.  02-31560  Filed  12-12-02;  8:45  am] 
BILUNQ  COOe  4S10-M-P 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6548] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #573278, 
Aleknaglk,  AK;  Notk:e  of  Termination 
of  lnvestlgatk>n 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57327S, 
Aleknagik,  Alaska. 

The  petitioner  has  requested  that  the 
I>etition  be  withdrawn.  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31487  Filed  12-12-02;  8:45  am] 

BHXINOCOOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6547] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commlssk>n  Permit  #565850, 
Aleknaglk,  AK;  Notke  of  Termination 
of  Investigatton 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  chapter  2,  tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  565850, 
Aleknagik,  Alaska. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  CJC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  02-31488  Filed  12-12-02;  8:45  ami 

MLLMG  COM  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6545] 

State  of  Alaslta  Commerciai  Fisheries 
Entry  Commission  Permit  #60381 N, 
Aieknagik,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #60*381  N, 
Aieknagik.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  02-31489  Filed  12-12-02:  8:45  am] 

aNJJNO  CODE  4S10-30-P 


DEPARTIMENT  OF  UKBOR 

Employment  and  Training 
Administration 

[NAFTA-6544] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  fS8534G. 
Aletouigili,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section     " 
250(a),  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58534G, 
Aieknagik,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31490  Filed  12-12-02;  8:45  am] 

BNJJNG  CODE  4S1(>-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6542] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #561 75H, 
Aieknagik,  AK;  Notice  of  Terminatton 
of  lnvestigatk>n 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #561 75H, 
Aieknagik.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-31491  Filed  12-12-02;  8:45  ami 

MLLMOCOOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdministratkNi 

[NAFTA-6539] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #S6739M, 
Aieknagik,  AK;  Notice  of  Termlnatton 
of  investigatton 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2.  title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #56739M, 
Aieknagik,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002.  . 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31492  Filed  12-12-02;  8:45  am] 

BIUJNG  COOC  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdministratkMi 

[NAFTA-6538] 

State  of  Alaska  Commerciai  Rstieries 
Entry  Commlsston  Permit  #5951 1H, 
Aieknagik,  AK;  Notice  of  Terminatkm 
of  Investigatton 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  title  n. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #5951lH, 
Aieknagik,  Alaska. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31493  Filed  12-12-02;  8:45  am] 
BUJJNO  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administration 

[NAFTA-7097] 

state  of  Alaska  Commercial  Hsheries 
Entries  Commission  Permit  #64708K, 
Claries  Point,  AK;  Nottee  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #64708K, 
Clarks  Point.  Alaska. 

The  workers  stopped  fishing  in  July  of 
2001,  more  than  one  year  from  the 
September  5,  2002,  petition  date. 
Section  223(b)(1)  of  the  Trade  Act  of 
1974,  as  amended,  provides  that  a 
certification  may  not  apply  to  a  worker 
whose  separation  £rom  employment 
occurred  more  than  one  year  prior  to  the 
date  the  petition  was  filed. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  E)C  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-31494  Filed  12-12-02;  8:45  am] 

MUJNOCOOE  4510-«>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-70741 

State  of  Alaska  Commercial  Rsheries 
Entry  Commisston  Permit  #5591 4X, 
Twin  Hills,  AK;  Notice  of  Termination 
of  InvestigatkMi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  U, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
.Bristol  Bay  Native  Association  on  behalf 
of  State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #55914X, 
Twin  Hills,  Alaska. 

The  workers  stopped  fishing  in  July  of 
2001,  more  than  one  year  from  the 
September  5,  2002,  petition  date. 
Section  223(b)(1)  of  the  Trade  Act  of 
1974,  as  amended,  provides  that  a 
certification  may  not  apply  to  a  worker 
whose  separation  from  employment 
occurred  more  than  one  year  prior  to  the 
date  the  petition  was  filed. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminatf'd. 

Signed  at  Washington,  DC  this  26th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31495  Filed  12-12-02;  8:45  am] 
BIUJNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6760] 

State  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permit  IQ8675X, 
Goodnews  Bay,  AK;  Notice  of 
Termination  of  InvestigatkMi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 


250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58675X, 
Goodnews  Bay,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31496  Filed  12-12-02;  8:45  am] 

BHXINC  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6580] 

State  of  Alaska  Commercial  Hsheries 
Entry  CommisskMi  Permit  #S6790R, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment     - 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #56790R, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31497  Filed  12-12-Oi;  8:45  ami 
BIUJNO  COM  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6579] 

State  of  Aiasica  Commercial  Rsharies 
Entry  Commission  PermH  #681 67V, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  Hshermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #68167V, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Unda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[PR  Doc.  02-31498  Filed  12-12-02;  8:45  am] 
BHJJNG  COOE  4510-30-P 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 

[NAFTA-6577] 

Stats  of  AlasIca  Commercial  Fisheries 
Entry  Commission  Permit  #551 53C, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 

Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #55153C. 
Dillingham,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  E)C  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  02-31499  Filed  12-12-02;  8:45  am) 

BILLMO  COOE  4510-3fr-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6576] 

State  of  Alaska  Commercial  Rsharies 
Entry  Commission  Permit  #56946A, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #56946A, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31500  Filed  12-12-02;  8:45  am) 
BNJJNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6572] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #591 94H, 
Dillingham,  AK;  Notice  of  Termination 
of  InvestigatkMi 

Piusuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  59194H, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DClhis  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31501  Filed  12-12-02;  8:45  am] 

BILLING  COOE  4510-30-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdminlstratkMi 

[NAFTA-6574] 

State  of  Alaska  Commercial  Rsherles 
Entry  CommisskMi  Permit  #66280G, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #662800, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31502  Filed  12-12-02;  8:45  am] 

BILUNG  CODE  4510-30-l> 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

(NAFTA-6573] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #6581 1 0, 
Dillini^m,  AK;  Notice  of  Termination 
of  InvestigatkHi 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #6581 IQ, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31503  Filed  12-12-02;  8:45  am] 

BtLLING  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6571] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #S7803W, 
Dillingham,  AK;  ftottoe  of  Termlnatton 
of  Investigatton 

Pxirsuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  57803W, 
Dillingham,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31504  Filed  12-12-02;  8:45  am] 

BILUNG  COOE  4S10-30-F 


DEPARTMENT  OF  LABOR 


Emptoyment  and  Training 
Administratton 

[NAFTA-6S75] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commisston  Permit  #S5724E, 
Dillingham,  AK;  Nottoe  of  Termlnatton 
of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
taiplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Conunission  Permit  #55724E, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifyinjg  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31505  Filed  12-12-02;  8:45  am) 
BILUNG  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employ'^^f^^  *'"*'  Training 
Administration 

[NAFTA-«582] 

State  of  Alaska  Commercial  FisharlM 
Entry  Commission  Permit  #550221, 
Dillingham,  AK;  Notice  of  Termlnatton 
of  Investigatton 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #550221.  • 

Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31506  Filed  12-12-02:  8:45  am) 
BILLING  COOE  4S10-W-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6759] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commisston  Permit  #574640, 
Ekwok,  AK;  Notice  of  Termlnatton  of 
investigatton 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57464Q,  Ekwok, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington  DC,  this  26th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31507  Filed  12-12-02;  8:45  am] 

BILLING  COOE  4810-90-^ 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[HAFTA-6757] 

State  of  Alaslui  Commercial  Fisheries 
Entry  Commission  Permit  #S5836U, 
Elcwok,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #55836U,  Ekwok, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
November,  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Tmde 

Adjustment  Assistance. 

(FR  Dot.  02-31508  Filed  12-12-02:  8:45  am) 

BILLING  CODE  4S10-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6756] 

State  of  Alaska  Commercial  Fistieries 
Entry  Commission  Permit  #67876N, 
Egegik,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2.  title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #67876N,  Egegik, 
Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  26th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-31509  Filed  12-12-02;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6712] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #S9609H, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #59609H, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31510  Filed  12-12-02;  8:45  am) 

BH.UNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  arKi  Training 
Administration 

[NAFTA-6644] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #6451 4S, 
Dillingham,  AK;  Notice  of  Terminatkxi 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #645 14S, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-31511  Filed  12-12-02:  8:45  am] 

BILLING  C006  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6643] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #S5694F, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement  - 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #55694F, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
November.  2002.  ' 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31512  Filed  12-12-02:  8:45  am] 

BILLING  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6642] 

Stat*  of  Alaska  CofmnareW  FIshariea 
Entry  Commission  Permit  #59541  A, 
Dimngham,  AK;  NoUca  of  Termination 
of  InvesUgatlon 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  pistition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #59541A, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31513  Filed  12-12-02;  8:45  am] 

BILUNO  COOE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6641] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61907L, 
Dillingham,  AK;  Notice  of  Termination 
of  InvestlgatkNi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61907L, 
Dillingham,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
November,  2002. 
Linda  G.  Pooh, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31514  Filed  12-12-02;  8:45  am) 
MJJNQ  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employmant  arKf  Training 
Administration 

[NAFTA-6640] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commlsskm  Permit  «58284V, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  58284V, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31515  Filed  12-12-02;  8:45  am] 
BNJJNG  cooe  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Empk)yment  aitd  Training 
Administration 

[NAFTA-6639] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commlsston  Permit  #61 292S, 
Dillingham,  AK;  Nottee  of  Termination 
of  Investigatkxi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA— 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61292S, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31516  Filed  12-12-02:  8:45  am] 
BUJNQ  coot  4S10-30-P 


DEPARTMENT  OF  LABOR 

Empk>yment  Standards 
AdmlnlstratkMi;  Wage  and  Hour   . 
DMskxi 

Minimum  Wages  for  Federal  and 
Federally  Asalslad  ConstnictkNi; 
General  Wage  Delarminatlon  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
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accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  the 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  firinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 


are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  11 

None 

Volume  in 

Florida 

FL020015  (Mar.  1.2002) 
FL020016  (Mar.  1.  2002) 
FL020034  (Mar.  1 .  2002) 
FL020076  (Mar.  1.  2002) 
FL020100  (Mar.  1,  2002) 

Volume  IV 

Illinois 

IL020019  (Mar.  1.  2002) 
Ohio 

OH020002  (Mar.  1,  2002) 

OH020008  (Mar.  1.  2002) 

OH020013  (Mar.  1.  2O02) 

OH020020  (Mar.  1.  2002) 

OH02002.T  (Mar.  1.  2002) 

OH020027  (Mar.  1.2002) 

OH020029  (Mar.  1,  2002) 


Volume  V 

Iowa 

IA020001  (Mar. 
Kansas 

KS020002  (Mar. 

KS020006  (Mar. 

KS020009  (Mar. 

KS020010  (Mar. 

KS020011  (Mar. 

KS020013  (Mar. 

KS020013  (Mar. 

KS020017(Mar. 

KS020018  (Mar. 

KS020020  (Mar. 

KS020025  (Mar. 

KS020029  (Mar. 

KS020061  (Mar. 

KS020063  (Mar. 
New  Mexico 

NM020001  (Mar 

NM02001 1  (Mar 
Oklahoma 

OK020013(Mar. 

OK020014  (Mar. 

OK020016  (Mar. 

OK020034  (Mar. 

OK020035  (Mar. 

OK020036  (Mar. 

OK020037  (Mar. 

OK020038  (Mar. 
Texas 

TXO200O3  (Mar. 

TX020009  (Mar. 

TX020063  (Mar. 

TX020064  (Mar. 

Volume  VI 

Colorado 

CO020001  (Mar.  1. 
CO020002  (Mar.  1. 
CO020003  (Mar.  1. 
CO020004  (Mar.  1 . 
CO020005  (Mar.  1 . 
CO020007  (Mar.  1. 
CO020008  (Mar.  1, 


1.2002) 

\,  2002) 

1.2002) 

1.  2002) 

1 

1 

1 

1 

1 

1 

1 

1 

1 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
1.2002) 
1.2002) 


2002) 
2002) 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
1.2002) 
1.2002) 


1,2002) 
1.2002) 
1,2002) 
1.2002) 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


CO020010  (Mar.  1,  2002) 
CO020011  (Mar.  1,2002) 
CO020012  (Mar.  1.  2002) 
CO020013  (Mar.  1.  2002) 
CO020014  (Mar.  1,  2002) 

Idaho 

ID020001  (Mar.  1,  2002) 
ID020002  (Mar.  1,2002) 

Oregon 
OR020001  (Mar.  1,  2002) 
OR020004  (Mar.  1.  2002) 
OR020007  (Mar.  1,  2002) 
OR020017  (Mar.  1.  2002) 


VOLUME  VII 

Arizona 
AZ020001 
AZ020002 
AZ020003 
AZ020004 
AZ020005 
AZ020007 
AZ020010 
AZ020011 
AZ020012 
AZ000013 
AZ020014 
AZ020015 
AZ020016 
AZ020017 
AZ020018 

California 
CA020001 
CA02OOO2 
CA020O04 
CA020009 
CA020013 
CA020019 
CA020023 
CA020025 
CA020028 
CA02OO29 
C.^020030 
CA020031 
CA020032 
CA020033 
CA020035 
CA020036 
CA020037 

Nevada 
NV020001 
NV020O02 
NV020OO4 
NV020O05 
NV020O09 


(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1 , 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1. 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 

(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1, 
(Mar.  1 . 
(Mar.  1. 
(Mar.  1, 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 

(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
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http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 
,  Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Voliunes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be-dis^buted  to  subscribers. 

Signed  in  Washington,  DC  this  4th  day  of 
December.  2002. 
Carl ).  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-31216  Filed  12-12-02;  8:45  am] 

BHJJNa  COOK  4S10-27-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  SIN  50-528] 

Arizona  Public  Service  Co.;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
LIcenae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Arizona  Public 
Service  Company  (the  licensee)  to 
withdraw  its  application  dated 
September  26,  2002,  and  its  supplement 
dated  October  23,  2002,  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-41  for  the  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  1, 
located  in  Maricopa  County,  Arizona. 

The  proposed  amendment  would 
have  revised  the  definition  of  steam 
generator  tube  inspection  in  Section 
5.5.9,  "Steam  Generator  (SG)  Tube 
Surveillance  Program,"  of  the  Technical 
Specifications. 

The  Commission  had  previously 
issued  Notices  of  Consideration  of 


Issuance  of  Amendment  publisbed  in 
the  Federal  Register  on  October  3,  2002 
(67  FR  62079)  and  on  November  26, 
2002  (67  FR  70763).  The  initial  notice 
stated  that  the  amendment  had  been 
submitted  under  exigent  circumstances, 
to  be  issued  on  or  about  October  25, 
2002,  with  the  public  comment  period 
being  less  than  the  normal  30-day 
period.  The  basis  for  the  exigent 
circumstances  was  provided  in  the 
notice.  However,  on  October  25,  2002, 
the  NRC  staff  issued  a  letter  to  the 
licensee  stating  that  the  proposed 
amendment  was  not  needed  on  an 
exigent  basis  prior  to  plant  restart. 
Therefore,  the  second  notice  was 
published  to  provide  the  normal  30-day 
public  comment  period  for  the 
amendment.  By  letter  dated  November 
19,  2002,  the  licensee  requested  to 
withdraw  the  proposed  amendment 
request,  and  by  letter  dated  November 
22,  2002,  the  NRC  staff  stated  that  it  did 
not  object  to  the  licensee's  withdrawal 
of  the  application.  Therefore,  the 
proposed  change  effectively  has  been 
withdrawn. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  26^2002, 
and  its  supplement  dated  October  23, 
2002;  the  licensee's  letter  dated 
November  19,  2002;  and  the  staffs  letter 
of  November  22,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencjrwide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-nn/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  or  301-415-4737  or 
by  email  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Jack  Donohew, 

Senior  Project  Manager.  Section  2.  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-31437  Filed  12-12-02;  8:45  am] 

8IUJN0  COOe  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Co.,  North 
Anna  Power  Station,  Unite  1  and  2; 
Notice  of  Availability  of  the  Final 
Supplement  7  to  the  Gef>eric 
Environmental  Impact  Statement 
Regarding  LIcenae  Renewal  for  the 
ftorth  Anna  Power  Station,  Units  1  and 
2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  published  a  final  plant-specific 
Supplement  7  to  the  Generic 
Environmental  Impact  Statement  (GEIS), 
NUREG-1437,  regarding  the  renewal  of 
operating  licenses  NPF-4  and  NPF-7  for 
the  North  Anna  Power  Station,  Units  1 
and  2,  for  an  additional  20  years  of 
operation.  The  North  Anna  Power 
Station  units  are  operated  by  Virginia 
Electric  and  Power  Company  (VEPCo). 
North  Anna  Power  Station  is  located  on 
the  southern  shore  of  Lake  Anna,  Louisa 
Coimty,  Virginia.  Possible  alternatives 
to  the  proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  methods  of  power 
generation. 

In  Section  9.3  of  the  report: 

Based  on  (1)  the  analysis  and  findings  in 
the  Generic  Enviroiunental  Impact  Statement 
for  License  Renewal  of  Nuclear  Plants, 
NUREG-1437;  (2)  the  Environmental  Report 
submitted  by  VEPCo;  (3)  consultation  with 
Federal,  State,  and  local  agencies;  (4)  the 
staffs  own  independent  review;  and  (5)  the 
staffs  consideration  of  public  comments,  the 
recommendation  of  the  staff  is  that  the 
Commission  determine  that  the  adverse 
environmental  impacts  of  license  renewal  for 
North  Anna  Power  Station,  Units  1  and  2,  are 
not  so  great  that  preserving  the  option  of 
license  renewal  for  energy  planning  decision- 
makers would  be  unreasonable. 

The  final  Supplement  7  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC  Public  Document 
Room  (PDR)  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.nrc.gov/  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  PDR  reference  staff  at 
1-800-397-4209,  301-415-4737,  or  by 
e-mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Andrew  J.  Kugler,  License  Renewal  and 
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Environmental  Impacts  Program. 
Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Mr.  Kugler  may  be  contacted  at  301- 
415-2828  or  by  writing  to:  Andrew  J. 
Kugler.  U.S.  Nuclear  Regulatory 
Commission.  MS  0-12D1.  Washington. 
DC  20555. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo. 

Program  Director,  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regulatory  Improvement  Programs.  Office  of 
Nuclear  Reactor  Regulation . 
[FR  Doc.  02-31435  Filed  12-12-02;  8:45  am) 
BNJJNO  cooe  7S«Mn-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co.,  Surry 
Power  Station,  Units  1  and  2;  Notice  of 
Availability  of  the  Final  Supplement  6 
to  ttie  Generic  Environmental  Impact 
Statement  Regarding  License  Renewal 
for  the  Surry  Power  Station,  Units  1 
and2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  published  a  final  plant-specific 
Supplement  6  to  the  Generic 
Environmental  Impact  Statement  (GEIS). 
NUREG-1437.  regarding  the  renewal  of 
operating  licenses  DPR-32  and  DPR-37 
for  the  Surry  Power  Station.  Units  1  and 
2.  for  an  additional  20  years  of 
operation.  The  Surry  Power  Station 
units  are  operated  by  Virginia  Electric 
and  Power  Company  (VEPCo).  Surry 
Power  Station  is  located  on  the  Gravel 
Neck  Peninsula  in  Surry  County. 
Virginia.  Possible  alternatives  to  the 
proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  methods  of  power 
generation. 

As  discussed  in  Section  9.3  of  the 
report: 

Based  on  (1)  the  analysis  and  flndings  in 
the  Generic  Environmental  Impact  Statement 
for  License  Renewal  of  Nuclear  Plants. 
NUREG-1437;  (2)  the  Environmental  Report 
submitted  by  VEPCo;  (3)  consultation  with 
Federal,  State,  and  local  agencies;  (4)  the 
staffs  own  independent  review;  and  (5)  the 
stafTs  consideration  of  public  comments,  the 
recommendation  of  the  staff  is  that  the 
Commission  determine  that  the  adverse 
environmental  impacts  of  license  renewal  for 
Surry  Power  Station.  Units  1  and  2.  are  not 
so  great  that  preserving  the  option  of  license 
renewal  for  energy  planning  decision-makers 
would  be  unreasonable. 


The  final  Supplement  6  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC  Public  Document 
Room  (PDR)  located  at  One  White  Flint 
North.  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agency  wide 
Documents  Access  and  Management 
System  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.nrc.gov/  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  PDR  Reference  staff  at 
1-800-397-4209,  301-415-4737.  or  by 
e-mail  to  pdt9nrc.gov. 
FOn  FURTHER  INFORMATION,  CONTACT:  Mr. 
Andrew  ).  Kugler.  License  Renewal  and 
Environmental  Impacts  Program, 
Division  of  Regulatory  Improvement 
Programs.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  E)C  20555. 
Mr.  Kugler  may  be  contacted  at  301- 
415-2828  or  by  writing  to:  Andrew  J. 
Kugler,  U.S.  Nuclear  Regulatory 
Commission,  MS  0-12D1,  Washington, 
DC  20555. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  Detember,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  02-31436  Filed  12-12-02:  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

summary:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 


under  part  4006  applies  to  premium 
payment  years  beginning  in  December 
2002.  The  interest  assimiptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occiirring  in  January  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toU- 
kee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid  (the  "premium  payment  year"). 
(Although  the  Treasury  Department  has 
ceased  issuing  30-year  securities,  the 
Internal  Revenue  Service  announces  a 
surrogate  yield  figure  each  month — 
based  on  the  30-year  Treasury  bond 
maturing  in  February  2031 — which  the 
PBGC  uses  to  determine  the  required 
interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  December  2002  is  4.96  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
January  2002  and  December  2002. 


For  premium  payment  years 

t)eginning  in: 


January  2002  .... 
February  2002  .. 

March  2O02 

April  2002  

May  2002 

June  2002 

July  2002  

August  2002  

September  2002 
October  2002  .... 
November  2002 
December  2002 


The  required 
interest  rate 

is: 


5.48 
5.45 
5.40 
5.71 
5.68 
5j65 
5.52 
5.39 
5.06 
4.76 
4.93 
4.96 
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Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  January 
2003  iinder  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assujnptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington.  DC  on  this  6th  day 
of  December.  2002. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating,  Officer,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  02-31433  Filed  12-12-02;  8:45  am] 
BILLINQ  CODE  7706-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Re<)uest 

Upon  written  request,  copy  available  from: 
Securities  and  Exchange  Commission.  Office 
of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Extension 

Form  N-54A.  SEC  File  No.  270-182.  OMB 
Control  No.  3235-0237;  Form  N-54C, 
SEC  File  No.  270-184.  OMB  ConUx)!  No. 
3235-0236;  Form  N-6F.  SEC  File  No. 
270-185.  OMB  ConUol  No.  3235-0238. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  (the  "Act"),  the 
Securities  and  Exchange  Commission 
(the  "Commission")  is  soliciting 
comments  on  the  collections  of 
information  summarized  below.  The 
Commission  plans  to  submit  these 
existing  collections  of  information  to  the 
Office  of  Management  and  Budget  for 
extension  and  approval. 

•  Form  N-54A  under  the  Investment 
Company  Act  of  1 940;  Notification  of 
Election  to  be  Subject  to  Sections  55 
through  65  of  the  Investment  Company 
Act  of  1940  Filed  Pursuant  to  Section 
54(a)  of  the  Act. 

Form  N-54A  (17  CFR  274.53)  is  a 
notification  of  election  to  the 
Commission  to  be  regulated  as  a- 
business  development  company.  A 


company  making  such  an  election  only 
has  to  file  a  form  N-54A  once. 

It  is  estimated  that  approximately  four 
respondents  per  year  file  with  the 
Commission  a  form  N-54A.  Form  N- 
54A  requires  approximately  0.5  burden 
hours  per  response  resulting  from 
creating  and  filing  the  information 
required  by  the  form.  The  total  burden 
hours  for  form  N-54A  would  be  2.0 
hours  per  year  in  the  aggregate.  The 
estimated  annual  burden  of  2.0  hours 
represents  an  increase  of  1.0  hour  over 
the  prior  estimate  of  1.0  hour.  The 
increase  in  burden  hours  is  attributable 
to  an  increase  in  the  number  of 
respondents  from  three  to  four. 

•  Form  N-54C  under  the  Investment 
Company  Act  of  1940,  Notification  of 
Withdrawal  of  Election  to  be  Subject  to 
Sections  55  through  65  of  the 
Investment  Company  Act  of  1 940  Filed 
Pursuant  to  Section  54(c)  of  the 
Investment  Company  Act  of  1940. 

Form  N-54C  (17  CFR  274.54)  is  a 
notification  to  the  Commission  that  a 
company  withdraws  its  election  to  be 
regulated  as  a  business  development 
company.  Such  a  company  only  has  to 
file  a  form  N-54C  once. 

It  is  estimated  that  approximately 
eight  respondents  per  year  file  with  the 
Commission  a  form  N— 54C.  Form 
N-54C  requires  approximately  1  burden 
hour  per  response  resulting  from 
creating  and  filing  the  information 
required  by  the  form.  The  total  burden 
hours  for  form  N-54C  would  be  8  hours 
per  year  in  the  aggregate.  The  estimated 
annual  burden  of  8  hours  represents  a 
decrease  of  4  hours  over  the  prior 
estimate  of  12  hours.  The  decrease  in 
burden  hours  is  attributable  to  a 
decrease  in  the  number  of  respondents 
irom  12  to  eight. 

■   •  Form  N-6F  under  the  Investment 
Company  Act  of  1 940,  Notice  of  Intent 
to  Elect  to  be  Subject  to  Sections  55 
through  65  of  the  Investment  Comfhny 
Act  of  1940. 

Certain  companies  may  have  to  make 
a  filing  with  the  Commission  before 
they  are  ready  to  elect  on  form  N-54A 
to  be  regulated  as  a  business 
development  company.'  A  company 
that  is  excluded  from  the  definition  of 
"investment  company"  by  section 
3(c)(1)  of  the  Investment  Company  Act 
of  1940  because  it  has  fewer  than  one 
hundred  shareholders  and  is  not  making 


'  A  company  might  not  be  prepared  to  elect  to  be 
subject  to  sections  55  through  65  of  the  Investment 
Company  Act  of  1940  because  its  capital  structure 
or  management  compensation  plan  is  not  yet  in 
compliance  with  the  requirements  of  those  sections. 


a  public  offering  of  its  securities  may 
lose  such  an  exclusion  solely  because  it 
proposes  to  make  a  public  offering  of 
securities  as  a  business  development 
company.  Such  a  company,  under 
certain  conditions,  would  not  lose  its 
exclusion  if  it  notifies  the  Commission 
on  form  N-6F  (17  CFR  274.15)  of  its 
intent  to  make  an  election  to  be 
regulated  as  a  business  development 
company.  The  company  only  has  to  file 
a  form  N-6F  once. 

It  is  estimated  that  zero  respondents 
per  year  file  with  the  Commission  a 
form  N-6F.  Form  N-6F  requires 
approximately  0.5  burden  hours  per 
response  resulting  from  creating  and 
filing  the  information  required  by  the 
form.  The  total  burden  hours  for  form 
N-6F  would  be  0  hours  per  year  in  the 
aggregate  but  we  are  requesting  one 
hour  for  administrative  purposes.  The 
estimated  annual  burden  of  1.0  hour 
represents  no  change  from  the  prior 
estimate  of  1.0  hour. 

The  estimates  of  average  burden  hours 
for  forms  N-54A.  N54-C  and  N-6F  are 
made  solely  for  the  purposes  of  the  Act 
and  are  not  derived  frt>m  a 
comprehensive  or  even  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  btirden  of  the  collections  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  bxu'den  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 

Dated:  December  4.  2002. 
Jill  M.  Peterson, 
Assistant  Secretary. 

IFR  Doc.  02-31398  Filed  12-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration  on  the  American  Stocic 
Exchange  LLC  (Drivetime  Automotive 
Group,  Inc.  (Formerly  Known  as  Ugly 
Duckling  Corporation)  12% 
Subordinated  Debentures  (Due  2003) 
and  11%  Subordinated  Delientures 
(Due  2007))  Hie  No.  1-14759 

December  6.  2002. 

Drivetime  Automotive  Group,  Inc. 
(formerly  known  as  Ugly  Duckling 
Corporation),  a  Delaware  corporation 
("Issuer"),  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  rule 
12d2-2(d)  thereunder,^  to  withdraw  its 
12%  Subordinated  Debentures  (due 
2003)  and  11%  Subordinated 
Debentures  (due  2007)  ("Securities"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  rule  18  by  complying  with  all 
applicable  laws  in  State  of  E)elaware,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  November  13,  2002,  to 
withdraw  the  Issuer's  Securities  from 
listing  on  the  Amex.  The  Board  of  the 
Issuer  took  such  action  based  on  the 
limited  trading  volume  in  the  Securities 
and  the  costs  associated  with  listing  its 
Securities  on  the  Amex.  In  addition,  the 
Issuer  states  pursuant  to  the  indentures 
under  which  the  Securities  were  issued, 
it  is  not  required  to  maintain  the  listing 
of  its  Securities  on  the  Amex. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  shall  not  affect 
its  obligation  to  be  registered  under 
section  12(g)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  December  30,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  toy,  should  be 
imposed  by  the  Commission  for  the 


« 15  L.S.C.  78Ad). 

»17CFR240.12d2-2(d). 

'15U.S.C.78A8J. 


protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretaiy. 

[FR  Doc.  02-31399  Filed  12-12-02;  8:45  am] 

BILUNO  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Pacific  Exchange, 
Inc.  (Teiesoft  Corp.,  Common  Stocic, 
No  Par  Value)  Rie  No.  1-13830 

December  6,  2002. 

Telesolf  Corp.,  an  Arizona 
corporation,  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  no  par  value  ("Security"),  from 
listing  and  registration  on  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
November  4,  2002,  to  withdraw  its 
Security  from  listing  on  the  Exchange. 
In  making  the  decision  to  withdraw  its 
Security  from  the  PCX,  the  Board 
considered  the  following:  (i)  The 
number  of  stockholders  of  record  (54 
holders  of  record  as  of  October  14, 
2002),  (ii)  the  limited  trading  volume  in 
the  Sfpurity:  and  (iii)  the  cost  associated 
with  maintaining  a  listing  on  the 
Exchange.  The  Issuer's  Security  has 
traded  on  the  OTC  Bulletin  Board  since 
October  24,  2002. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  PCX 
rule  5.4(b)  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Arizona,  in  which  it  is  incorporated, 
and  with  the  PCX's  rules  that  govern  the 
removal  of  securities  iwm  listing  and 
registration  on  the  Exchange.  The 
Issuer's  application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
on  the  PCX  and  shall  not  affect  its 


*17CFR200.3O-3(a)(l). 
>  15  U.S.C  78fld). 
n7CFR240.l2d2-2(d). 


obligation  to  be  registered  under  section 
12(g)  of  the  Act.3 

Any  interested  person  may,  on  or 
before  December  30,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  PCX 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-31400  Filed  12-12-02;  8:45  am) 
BILLING  COOe  M10-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46951;  Hie  No.  SR-MASD- 
2002-121] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Modify  Application  of 
Additional  Circuit/SDP  Charge  Under 
Rule  7010(f)  to  Non-NASD  Members 

December  6,  2002. 

On  September  12,  2002,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market.  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  modify  application  of 
Additional  Circuit/SDP  Charge  under 
NASD  Rule  7010(f)  to  Non-NASD 
Members. 3  Specifically,  Nasdaq 
proposes  to  impose  the  Additional 
Circuit/SDP  Charge  under  NASD  Rule 
7010(0  on  those  subscribers  who  do  not 
utilize  existing  Tl  capacity  efficiently 


'  15  U.S.C.  78Ag). 

♦17CFR200.30-3(a)(l).. 

'  15  U.S.C.  78s(b)(l). 

^17CFR240.19b-l. 

'  Nasdaq  also  submitted  a  proposed  rule  change 
to  modify  the  conditions  under  which  members  pay 
the  Additional  Circuit/SDP  Charge.  See  Securities 
Exchange  Act  Release  No.  46695  (October  21.  2002). 
67  FR  65819  (October  28.  2002)  (SR-NASD-2002- 
120). 
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by  placing  18  service  delivery  platforms 
("SDPs")  on  each  Tl  circuit.* 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  28,  2002.'^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.^  The  Commission  finds 
specifically  that  the  proposed  rule 
change  promotes  the  objectives  of 
Section  15A(b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that  the 
rules  of  the  association  be  designed  to 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  because 
the  increased  efficiency  of  Nasdaq's  Tl 
circuits,  which  will  expand  the 
available  capacity  of  Nasdaq's 
Enterprise  Wide  Network  II  ("EWN  II") 
should  enhance  Nasdaq's  ability  to  keep 
pace  with  future  growth  in  trading 
volumes. 

In  addition,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  Section  15A{b)(5)  of  the 
Act "  which  requires  that  the  rules  of  the 
association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

The  Commission  notes  that  this  fee 
applies  to  members  and  non-members 
equally.^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-2002-121)  is  hereby  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Jill  M.  Petenon, 

Assistant  Secretary. 

(FR  Doc.  02-31402  Filed  12-12-02;  8:45  am] 

BtLUNQCOOe  aoio-oi-p 


^Currently,  the  Additional  Circuit/SDP  Charge 
only  applies  if  a  subscriber  does  not  place  6  SDPs 
on  each  Tl  circuit. 

5  See  Securities  Exchange  Act  Release  Nc.  46696 
(October  21.  2002),  67  FR  65821  (October  28.  2002) 
(SR-NASD-2002-121). 

■In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

'  15  U.S.C.  78o-3(b)(6). 

•  15  U.S.C.  78o-3(b)(5). 

■  See  supra  note  3. 

'0  15  U.S.C.  78s(b)(2). 

"17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^46947;  File  No.  SR-PCX- 
2002-55] 

Self-Regulstory  Organizations;  Notice 
of  Hiing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Regarding 
Market  Malier  Quoting  Obligations 

December  4,  2002. 

Pursuant  to  section  19(b)(1)  of  the     . 
Securities  Exchange  Act  of  1934 
("Act"),i  and  rule  19b-4  therexmder,^ 
notice  is  hereby  given  that  on  August  7, 
2002,  the  Pacific  Exchange,  Lie.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  the  Exchange.  On 
November  8,  2002,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  PCX 
rules  6.37(a)(5)  and  6.37(c)(4).  and 
amend  commentary  .05  to  PCX  rule  6.37 
to  require  options  market  makers  to  |. 
vocalize  a  legal-width,  two-sided  market 
for  a  minimum  of  10  contracts  whenever 
a  floor  broker  enters  a  trading  crowd 
and  calls  for  a  market  in  an  option  series 
that  is  one  of  the  120  most  actively 
traded  equity  options.^ 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 


Text  of  the  Proposed  Rule  Change 

Pacific  Exchange.  Inc.;  Rules  of  the 
Board  of  Governors 

14935    Obligations  of  Market  Makers 

Rule  6.37(a) — No  change. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Steven  B.  Matlin,  Senior 
Counsel.  PCX,  to  Nancy  |.  Sanow.  Assistant 
Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  November  7,  2002 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange  amended  the  proposed  rule  change  by:  (i) 
Changing  the  quotation  minimum  from  20  contracts 
to  10  contracts;  (ii)  adding  an  exception  for  market 
makers  where  a  transaction  occurs  as  a  result  of 
being  assigned  contracts  by  the  order  book  official: 
(iii)  making  technical  corrections  to  the  rule  text; 
and  (iv)  offering  a  twsis  for  requesting  accelerated 
effectiveness  for  the  proposal. 

*  Subject  to  the  conditions  set  forth  in  proposed 
PCX  rule  6.37(b)(5)(A)-(D). 


(b)  Appointment  as  a  Primary  Market 
Maker. — No  change. 

(l)-(4) — No  change. 

(5)  Whenever  a  Floor  Broker  enters  a 
trading  crowd  and  calls  for  a  market  in 
a  particular  option  series,  each  Market 
Maker  present  at  the  trading  post  will  be 
obligated  to  vocalize  a  two-sided,  legal- 
width  market  (pursuant  to  rule 
6.37(b)(1))  for  a  minimum  of  10 
contracts.  This  obligation  only  applies 
to: 

(A)  Market  Makers  who  have  executed 
a  transaction  in  the  issue,  but  not  those 
who  have  been  assigned  contracts  by  the 
Order  Book  Official  pursuant  to 
Commentary  .05,  on  the  day  of  the  Floor 
Broker's  call  for  a  market  or  on  the 
previous  business  day; 

(B)  Option  issues  that  are  ranked  in 
the  120  most  actively  traded  equity 
options  based  on  the  total  number  of 
contracts  traded  nationally  as  reported 
by  the  Options  Clearing  Corporation. 
For  each  current  month,  the  Exchange's 
determination  of  whether  an  equity 
option  ranks  in  the  top  120  most  active 
issues  will  be  based  on  volume  statistics 
for  the  one  month  of  trading  activity 
that  occurred  two  months  prior  to  the 
current  month; 

(C)  Non-broker-dealer  orders;  and 

(D)  Series  not  designated  as  LEAPS 
(pursuant  to  rule  6.4). 

(c)  In  Classes  of  Option  Contracts 
Other  Than  Those  to  Which 
Appointed. — No  change. 

(l)-{3) — No  change. 

(4)  Whenever  a  Floor  Broker  enters  a 
trading  crowd  and  calls  for  a  market  in 
a  particular  option  series,  each  Market 
Maker  present  at  the  trading  post  will  be 
obligated  to  vocalize  a  two-sided,  legal- 
width  market  (pursuant  to  rule 
6.37(b)(1))  for  a  minimum  of  10 
contracts.  This  obligation  only  applies 
to: 

(A)  Market  Makers  who  have  executed 
a  transaction  in  the  issue,  but  not  those 
who  have  been  assigned  contracts  by  the 
Order  Book  Official  pursuant  to 
Commentary  .05,  on  the  day  of  the  Floor 
Broker's  call  for  a  market  or  on  the 
previous  business  day; 

(B)  Option  issues  that  are  ranked  in 
the  120  most  actively  traded  equity 

'  options  based  on  the  total  number  of 
contracts  traded  nationally  for  a 
specified  month  based  on  volume  as 
reported  by  the  Options  Clearing 
Corporation.  For  each  current  month, 
the  Exchange's  determination  of 
whether  an  equity  option  ranks  in  the 
top  120  most  active  issues  will  be  based 
on  volume  statistics  for  the  one  month 
of  trading  activity  that  occurred  two 
months  prior  to  the  current  month; 

(C)  Non-broker-dealer  orders;  and 
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(D)  Series  not  designated  as  LEAPS 
(pursuant  to  rule  6.4). 
(dHO— No  Change. 

Commentary  .01-.04 — No  Change. 

Commentary  .05 — Whenever  a  Floor 
Broker  enters  a  trading  crowd  and  calls 
for  a  market  in  any  class  and  series  at 
that  post,  each  Market  Maker  present  at 
the  post  where  the  option  is  traded  is 
obligated,  at  a  minimum,  to  make  a 
market  for  one  contract  except  as 
provided  for  in  rule  6.37(b)(5l  and  rule 
6.37(c)(4),  at  the  established  price.  In 
addition,  the  Options  Floor  Trading 
Committee  may  determine  that  Market 
Makers  in  trading  crowds  shall  increase 
the  depth  of  their  markets  as  set  forth  in 
Options  Floor  Procedure  Advice  B-12. 
In  the  event  a  Floor  Broker  is  unable  to 
satisfy  his  order  from  bids  and  offers 
given  in  the  crowd,  the  Order  Book 
Official  may  assign  one  contract  to  every 
Market  Maker  present  within  the 
primary  zone  to  assist  the  Floor  Broker 
in  satisfying  his  order.  If  a  Market  Maker 
at  the  post  either  bids  lower  or  offers 
higher  than  the  established  market,  such 
Market  Maker  shall  be  obligated  to  trade 
one  contract  at  the  price  quoted  by  the 
Market  Maker. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  rding  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change,  as  amended,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  modify 
PCX  rule  6.37  to  provide  that,  subject  to 
certain  conditions,  whenever  a  floor 
broker  enters  a  trading  crowd  and  calls 
for  a  market,  certain  market  makers 
present  at  the  trading  post  will  be 
obligated  to  vocalize  a  two-sided,  legal- 
width  market  for  a  minimum  of  10 
contracts.  This  obligation  would  apply 
to:  (a)  Market  makers  who  have 
executed  a  transaction  in  the  issue,  but 
not  those  who  have  been  assigned 
contracts  bv  the  Order  Book  Official 


pursuant  to  PCX  rule  6.37,  commentary 
.05,  on  either  the  day  of  the  floor 
broker's  call  for  a  market  or  on  the 
previous  business  day;^  (b)  option 
issues  that  are  ranked  in  the  top  120 
most  actively  traded  equity  options;  (c) 
non-broker  dealer  orders;  and  (d)  series 
not  designated  as  LEAPS.*^  The 
proposed  rule  change  would  apply  to 
market  makers  regardless  of  whether  the 
issue  is  included  in  their  primary 
appointment  zones. 

"rhe  Exchange  would  determine 
whether  an  equity  option  ranks  in  the 
top  120  most  active,  nationally-traded 
issues,  based  on  volume  statistics 
reported  by  the  Options  Clearing 
Corporation.^  The  list  of  designated 
issues  will  be  based  on  volume  statistics 
for  trading  activity  that  occurred  two 
months  prior  to  the  current  month.  For 
example,  February's  list  of  top  120 
issues  will  be  based  on  December's 
volume,  March's  list  of  top  120  issues 
will  be  based  on  January's  volume,  and 
so  forth.  Thereafter,  the  Exchange  will 
continue  to  designate  the  top  120  issues 
based  on  a  two-month  lag  time.  The 
Exchange  intends  to  notify  its  Members 
of  the  issues  that  are  designated  to  be  in 
the  top  120  via  a  regulatory  bulletin  that 
will  be  published  at  the  beginning  of 
each  month. 

The  Exchange  represents  that  the 
proposed  rule  change  is  intended  to 
enhance  the  quoting  obligations  of 
Ex^iange  market  makers.  Currently, 
when  floor  brokers  enter  a  trading 
crowd  and  request  a  market,  market 
makers  are  only  required  to  make  a 
market  for  one  contract."  The  Exchange 
believes  that  the  proposed  rule  change 
will  also  provide  greater  depth  and 
liquidity  to  the  marketplace,  and  will 
therefore  benefit  the  public. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act," 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act,'"  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
protect  investors  and  the  public  interest. 


•  See  Amendment  No.  1. 

"Jiv  PCX  rule  6.4. 

'The  Exchange  notes  that  it  intends  to  use  the 
same  procedure  fur  designating  the  top  120  activity 
traded  issues  that  it  currently  uses  in  designating 
such  issues  for  purposes  of  its  "shortfall  fee."  .S<^ 
Securities  Exchange  Act  Kelease  No.  45351  (januarv 
29.  2002).  67  FR  56.11  |Februar\'  6.  2002)  (SR-PCX- 
2001-51). 

"See  P(.]X  rule  b.37.  commentary  .05. 

"ISU.S.C.  78llb). 

'"15l).S.C78abH5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PCX  does  not  believe  that  the 
proposed  rule  change,  as  amended, 
would  impose  an>  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 

III.  Date  of  Eflfiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Specifically,  the  Commission 
solicits  comments  on  whether  the 
proposal  would  have  a  detrimental 
effect  on  competition  and  liquidity  on 
the  Exchange.  The  Commission  notes 
that  the  proposal  to  increase  the  quote 
size  obligations  for  Top  1 20  options 
would  apply  to  all  market  makers  that 
have  executed  a  trade  on  the  same  or 
previous  day  that  a  floor  broker  requests 
a  market  in  a  particular  Top  120  option. 
The  Commission  understands  that  PCX 
market  makers  have  continuous  market 
making  obligations  in  those  options  for 
which  they  have  a  primary 
appointment."  In  addition,  the 
Commission  understands  that  PCX 
market  makers  are  permitted  to  make 
markets  in  option  issues  that  are  outside 
of  their  primary  appointment.'^ 
Accordingly,  the  Commission  questions 
whether  the  proposal  to  increase  market 
makers'  quote  size  obligations  woiUd 
discourage  some  market  makers  from 
executing  transactions  in  option  issues 


■  ■  See  PCX  rule  6.37(b).  See  also  PCX  rule  6.35. 
"See  PCX  rule  6.37(c). 
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that  are  outside  of  their  primary 
appointment. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-PCX-2002-55  and  should  be    • 
submitted  by  January  3,  2003. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Jill  M.  Peteraon, 

Assistant  Secretary. 

(FR  Doc.  02-31401  Filed  12-12-02;  8:45  am) 

■tumacooc  aoio-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Surfac*  Transportation  Board 
(STB  Doclwt  No.  AB-279  (SuthNo.  4X)] 

Canadian  National  RaihMiy  Company— 
Diacontinuanca  of  Trackage  Rights 
Exemption— In  Niagara  County.  NY 

Canadian  National  Railway  Company 
(CN)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to 
discontinue  trackage  rights  over  a  0.15- 
mile  portion  of  trackage  owned  by 
Canada  Southern  Railway  Company 
(CSR)  from  a  point  on  the  international 
railway  bridge  at  Niagara  Falls,  milepost 
0.15,  to  a  point  where  the  trackage  joins 
the  CSX  Transportation,  Inc.  trackage, 
milepost  0.0,  in  Niagara  County,  NY.' 
The  line  traverses  United  States  Postal 
Service  Zip  Code  14305. 

CN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 


least  2  years;  (2)  any  potential  overhead 
traffic  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.11  (transmittal  letter)  \9  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed. 

.    Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  January 
14,  2003,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  must 
be  filed  by  December  23,  2002.  Petitions 
to  reopen  ^  must  be  filed  by  January  2, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  CN's 
representative:  Michael  J.  Barron,  Jr., 
Counsel  for  Canadian  National  Railway 
Company,  Canadian  National/Illinois 
Central,  455  North  Cityftont  Plaza  Drive, 
Chicago,  IL  60611-5317. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 


"  17  CFR  200.3O-3(a)(12). 

'  CN  notes  that  the  0.15-mile  trackage  rights 
sought  to  be  discontinued  are  overhead  rights  over 
trackage  owned  by  CSR,  for  which  CSR  is  seeking 
abandonment  authority  in  Canada  Southern 
Railway  Company — Abandonment  Exemption — in 
Niagara  County.  NY,  STB  Docket  No.  AB-584  (Sub- 
No.  IX)  (STB  served  Oct.  22.  2002). 


» Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(f)(2S). 

^  Bec:ause  this  is  a  discontinuance  proceeding, 
trail  use/rail  banking  and  public  use  conditions  are 
not  appropriate.  This  proceeding  is  exempt  from 
environmental  and  historic  reporting  requirements. 
CN  only  intends  to  discontinue  service  over  the 
line.  Because  CN's  discontinuance  of  trackage  rights 
will  merely  result  in  the  cessation  of  service  over 
the  line,  and  CN  has  not  sought  abandonment 
authority,  this  proceeding  is  exempt  from  the 
reporting  requirements  listed  above  and  no 
environmental  documentation  will  be  prepared.  See 
49  CFR  n05.6(c)(6)  and  1105.8(a)  and  (b).  Because 
CSR  is  seeking  abandonment  authority  with  respect 
to  this  line  in  STB  Docket  No.  AB-584  (Sub-No. 
IX),  see  supra  note  1.  environmental  issues  related 
to  abandonment  will  be  addressed  in  that 
proceeding. 


Decided:  December  5,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary. 

(FR  Doc.  02-31459  Filed  12-12-02:  8:45  am) 
BMJNQ  COM  4nS-00-r 

DEPARTMENT  OP  TRANSPORTATION 

Surfaca  Transportation  Board 
(STB  Finance  Doctot  No.  34266] 

Martin  Marietta  Matarials,  Inc.— 
Contlnuanca  in  Control  Exemption- 
Alamo  Nortti  Texas  Railroad 
Corporation 

Martin  Marietta  Materials,  Inc. 
(MMM),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  Alamo  North  Texas 
Railroad  Corporation  (Alamo  North) 
upon  Alamo  North's  becoming  a  Class 
ni  railroad.^ 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  November  20, 
2002,  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

At  the  time  this  notice  was  filed, 
MMM  indirectly  controlled  two 
railroads,  Fredonia  Valley  Railroad,  Inc., 
operating  in  Kentucky,  and  Alamo  Gulf 
Coast  Railroad  Co.,  operating  in  Texas. 

MMM  states  that:  (i)  The  raifroads  do 
not  connect  with  each  other  or  any 
railroad  in  their  corporate  family;  (ii)    ■ 
the  continuance  in  control  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  coimect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (iii)  the  transaction  does  not 
involve  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  of  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  the  labor  protection 
for  transactions  under  sections  11324 
and  11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


'  See  Alamo  North  Texas  Railroad  Corporatiort— 
Construction  and  Operation  Exemption— Wise 
County.  TX,  STB  Finance  Docket  No.  34002  (STB 
served  Sept.  3,  2002  and  Nov.  16,  2001). 
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a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  ten  copies  of  all 
pleadings  referring  to  STB  Finance 
Docket  No.  34266.  must  be  fded  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn.  P.C.  1920  N  Street,  NW..  8th 
Floor.  Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  December  6.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Protreedings. 
Vernon  A.  Williams. 
Secretary.  ' 

|FR  Doc.  02-31460  Filed  12-12-02;  8:45  ami 

BILLING  COO€  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34213] 

Puget  Sound  &  Pacific  Railroad- 
Lease  and  Operation  Exemption — 
Union  Pacific  Railroad  Company 

Puget  Sound  &  Pacific  Railroad 
(PSPR).  a  Class  III  rail  carrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.41  to  lease  and  operate 
approximately  1.85  miles  of  rail  line 
from  Union  Pacific  Railroad  Company 
extending  between  milepost  2.41  at 
Blakeslee  Junction,  WA,  and  milepost 
4.26  at  Raisch.  WA. 

Because  PSPR's  projected  annual 
revenues  will  exceed  $5  million,  PSPR 
certified  to  the  Board  on  November  8, 
2002,  that,  on  October  2,  2002,  it  had 
posted  the  required  notice  of  intent  to 
undertake  the  proposed  transaction  at 
the  workplace  of  tbe  employees  on  the 
affected  line  and  had  served  a  copy  of 
the  notice  of  intent  on  the  national 
offices  of  all  labor  unions  with 
employees  on  the  rail  line.  See  49  CFR 
1150.42(e).  PSPR  stated  in  its  verified 
notice  that  the  transaction  was 
scheduled  to  be  consummated  on  or 
after  December  1,  2002.' 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 


'  Due  to  the  timing  of  PSPR"s  certification  to  the 
Board,  consummation  under  these  circumstances 
would  have  had  to  be  delayed  until  January-  7.  2003 
(60  days  after  PSPR's  certification  to  the  Board  that 
it  had  complied  with  the  requirements  of  49  CFR 
n50.42(e)).  In  a  decision  in  this  proceeding  served 
on  December  6.  2002,  however,  the  Board  granted 
the  request  by  PSPR  for  waiver  of  the  remainder  of 
the  60-dav  notice  period  to  allow  consummation  to 
occur  as  earlv  as  December  6.  2002. 


exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  originail  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34213,  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary  A. 
Laakso,  Vice  President  Regulatory 
Counsel,  Puget  Sound  &  Pacific 
Raih-oad,  5300  Broken  Sound  Boulevard 
NW.,  Boca  Raton.  FL  33487  and  Louis 
E.  Gitomer,  Ball  Janik  LLP,  1455  F 
Street.  NW.,  Suite  225,  Washington,  DC 
20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  December  9,  2002. 

By  liie  Board.  David  M.  Konschnik. 
Dire<:tor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  02-314.57  Filed  12-12-02;  8:45  ami 

BILUNGCOOE  4915-«>-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-845X] 

CHS  Holdings,  Inc.— Abandonment 
Exemption — in  Pembina  County,  NO 

On  November  25,  2002,  CHS 
Holdings,  Inc.  (CHS)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  its  entire  line 
of  railroad  extending  from  milepost 
177.44  to  the  end  of  the  line  at  milepost 
179.55,  a  distance  of  2.11  miles,  in 
Pembina  County,  ND.  The  line  traverses 
U.S.  Postal  Service  Zip  Code  58271  and 
includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CHS's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

In  this  proceeding,  CHS  is  proposing 
to  abandon  a  line  that  constitutes  its 
entire  rail  system.  CHS  seeks  to 
extinguish  its  common  carrier  obligation 
and.  following  abandonment  of  the  line, 
to  operate  it  as  a  private  carrier.  When 
issuing  abandonment  authority  for  a 
railroad  line  that  constitutes  the 
carrier's  entire  system,  the  Board  does 
not  impose  labor  protection,  except  in 
specifically  enumerated  circumstances. 
See  Northampton  and  Bath  R.  Co. — 
Abandonment.  354  I.C.C.  784,  785-86 


(1978)  (Northampton).  Therefore,  if  the 
Board  grants  the  petition  for  exemption, 
in  the  absence  of  a  showing  that  one  or 
more  of  the  exceptions  articulated  in 
Northampton  are  present,  no  labor 
protective  conditions  will  be  imposed. 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  14. 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  2.  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-845X 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board.  1925  K  Street. 
NW..  Washington.  DC  20423-0001;  and 
(2)  Fritz  R.  Kahn.  1920  N  Street,  NW.. 
8th  Floor,  Washington,  DC  20036-1601. 
Replies  to  the  CHS  petition  are  due  on 
or  before  January  2,  2003. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 
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Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.stb.dot.gov." 

Decided:  December  5,  2002. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
I     [FR  Doc.  02-31458  Filed  12-12-02;  8:45  am] 

BILUNG  CODE  491M)0-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  4,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  11000. 1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  13,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1505. 

Form  Number  IRS  Form  8820. 

Type  of  Review:  Extension. 

Title:  Orphan  Drug  Credit. 

Description:  Filers  use  this  form  to 
-  elect  to  claim  the  orphan  drug  credit, 
which  is  50%  of  the  qualified  clinical 
testing  expenses  paid  or  incurred  with 
respect  to  low  or  unprofitable  drugs  for 
rare  diseases  and  conditions,  as 
designated  under  section  526  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeoina  

7hr., 

10  min. 

Learning  about  the  law 

1  hr. 

or  the  form. 

Preparing  and  sending 

1  hr. 

9min. 

the  form  to  the  IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  932  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 


Service,  Room  6411-03. 1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-31461  Filed  12-12-02;  8:45  am) 

BILLING  CODE  483(M>1-P 


DEPARTIMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  is 
soliciting  comments  concerning  the 
Labeling  and  Advertising  Requirements 
Under  the  Federal  Alcohol 
Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  February  11.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  To'^acco  and 
Firearms.  Linda  Barnes.  l>50 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226;  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Edward  A. 
Reisman,  Alcohol  Labeling  and 
Formulation  Branch,  650  Massachusetts 
Avenue.  NW..  Washington.  DC  20226; 
(202)  927-8485. 
SUPPLEMENTARY  INFORMATION: 

Title:  Labeling  and  Advertising 
Requirements  Under  the  Federal 
Alcohol  Administration  Act. 

OMB  Number:  1512-0482. 

Reporting  Requirement  ID  Number: 
5100/1. 

Abstract:  The  Federal  Alcohol 
Administration  Act  specifically  requires 
the  Secretary  of  the  Treasury  to  issue 
regulations  controlling  labeling  and 


advertising  of  alcohol  beverages. 
Bottlers  and  importers  of  alcohol 
beverages  must  adhere  to  numerous 
performance  standards  for  statements 
made  on  labels  and  in  advertisements  of 
alcohol  beverages.  These  performance 
standards  include  minimum  mandatory 
labeling  and  advertising  statements.  In 
addition,  the  Act  prohibits  labeling  and 
advertising  statements  which  deceive  or 
mislead  the  consumer.  Under  this 
prohibition,  performance  standards  are 
necessary  for  all  labeling  and 
advertising  statements,  including 
optional  statements. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
6.060. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  9,  2002. 
William  T.  Eafle, 

Assistant  Director  (Management)  CFO. 
(FR  Doc.  02-31438  Filed  12-12-02;  8:45  am) 

BILLMO  CODE  ^10-31-F 


DEPARTIMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Acthrities;  Comment 
Request— Privacy  of  Consumer 
Rnancial  Information 

AGENCY:  Office  of  Thrift  Supervision 

(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 
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summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 
use.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  February  11,  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  Collection  Comments.  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552;  send  a  facsimile 
transmission  to  (202)  906-6518;  or  send 
an  e-mail  to 

infocoHection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  hitemet  Site  at  http:/ 
/www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922.  send  an  e-mail  to 
publicinfo@ots.tTeas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

can  request  additional  information 
about  this  proposed  information 
collection  from  Elizabeth  C.  Baltierra, 
Program  Analyst  (Compliance), 
Compliance  Policy,  (202)  906-6540, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington.  DC  20552. 
SUPPI.EMENTARY  INFORMATION:  OTS  may 
"not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 


d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  information 
technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice.  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  (^Proposal:  Privacy  of 
Consumer  Financial  Information. 

OMB  Number  1550-0103. 

Form  Number:  N/A. 

Regulation  requirement:  N/A. 

Description:  This  information 
collection  is  needed  to  evidence 
compliance  with  Title  V  of  the  Gramm- 
Leach-Bliley  Act. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
1.104. 

Estimated  Frequency  of  Response: 
Aimually. 

Estimated  Burden  Hours  Per 
Response:  45  hours. 

Estimated  Total  Burden:  49.680 
hours. 

Clearance  Officer:  Marilyn  K.  Burton. 
(202)  906-6467,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr.. 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  December  9.  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 
Legislation  Division. 
IFR  Doc.  02-31518  Filed  12-12-02;  8:45  am) 

BMJJNG  CODE  S720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request— Loan  Application  Register 
(HMDA) 

agency:  Office  of  Thrift  Supervision 

(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3507.  The  Office  of  Thrift 


Supervision  within  the  Department  of 
the  Treasiuy  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  February  11,  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  Collection  Comments,  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW.. 
Washington,  DC  20552;  send  a  facsimile 
transmission  to  (202)  906-6518;  or  send 
an  e-mail  to 

infocollection.comments®ots.  treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at  http:/ 
/www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  F*ublic  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922.  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202) 
906-7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information 
about  this  proposed  information 
collection  from  Sheila  Reid,  Program 
Analyst  (Compliance),  Compliance 
Policy,  (202)  906-6315,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
coUection.  unless  the  information 
collection  displays  a  ciuxently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  information 

technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice,  OTS  is 
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soliciting  comments  concerning  the 
following  information  collection. 

Title  (^Proposal:  Loan  Application 
Register  (HMDA). 

OMB  Number:  1550-0021. 

Form  Number:  N/A. 

Regulation  requirement:  N/A. 

Description:  Reporting  is  required  by 
statute  to  assist  OTS  in  monitoring 
compliance  with  fair  lending  laws. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 


Estimated  Number  of  Respondents: 
753. 

Estimated  Frequency  of  Response: 
Annually. 

Estimated  Burden  Hours  Per 
Response:  .03  hours. 

Estimated  Total  Burden:  90.000 
hours. 

Clearance  Officer:  Marilyn  K.  Burton, 
(202)  906-6467,  Office  of  Thrift 
Supervision.  1700  G  Street.  NW., 
Washington,  DC  20552. 


OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  December  9.  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel.  Regulations  and 

Legislation  Division. 

[PR  Doc.  02-31519  Filed  12-12-02:  8:45  am| 

BHJJNG  CODE  6720-01-P 


Friday, 

December  13*  2002 


Part  n 


Securities  and 

Exchange 

Commission 


17  CFR  Parts  210,  240,  249,  and  274 
Strengthening  the  Commission's 
Requirements  Regarding  Auditor 
Independence;  Proposed  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  240,  249  and  274 

[Release  No.  33-8154;  34-46934;  35-27610; 
■  IC-2S838;  IA-2088.  FR-64,  File  No.  S7-4»- 
02] 

RIN  3235-AI73 

Strengthening  tt>e  Commission's 
Requirements  Regarding  Auditor 
Independence 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Securities  and  Exchange 
Commission  {"SEC"  or  "Commission") 
is  proposing  amendments  to  its  existing 
requirements  regarding  auditor 
independence  to  enhance  the 
independence  of  accountants  that  audit 
and  review  financial  statements  and 
prepare  attestation  reports  filed  with  the 
Commission.  The  proposed  rules 
recognize  the  critical  role  played  by 
audit  committees  in  the  financial 
reporting  process  and  the  unique 
position  of  audit  committees  in  assuring 
auditor  independence.  As  directed  by 
section  208(a)  of  the  Sarbanes-Oxley  Act 
of  2002,  we  are  proposing  rules  to: 
Revise  the  Commission's  regulations  ^ 
related  to  the  non-audit  services  that,  if 
provided  to  an  audit  client,  would 
impair  an  accounting  firm's 
independence;  define  the  circumstances 
whereby  an  issuer's  audit  committee 
can  and  should  pre-approve  all  audit 
and  allowable  non-audit  services 
provided  to  the  issuer  by  the  auditor  of 
an  issuer's  financial  statements;  prohibit 
partners  on  the  audit  engagement  team 
from  providing  audit  services  to  the 
issuer  for  more  them  five  consecutive 
years;  prohibit  an  accounting  firm  from 
auditing  an  issuer's  financial  statements 
if  certain  members  of  management  of 
that  issuer  had  been  members  of  the 
accounting  firm's  audit  engagement 
team  within  the  one-year  period 
preceding  the  commencement  of  audit 
procedures;  and  require  that  the  auditor 
of  an  issuer's  financial  statements  report 
certain  matters  to  the  issuer's  audit 
committee,  including  "critical" 
accounting  policies  used  by  the  issuer. 

hi  addition  to  the  provisions  required 
by  the  Act,  we  also  are  proposing  rules 
defining  an  accountant  as  not  being 
independent  from  an  audit  client  if  any 
partner,  principal  or  shareholder  of  the 
accounting  firm  who  is  a  member  of  the 
engagement  team  received 
compensation  based  on  any  service 
provided  or  sold  to  that  client  other 
than  audit,  review  and  attest  services. 


Further,  we  proposed  to  amend  and 
require  additional  disclosures  to 
investors  of  information  related  to  the 
audit  and  non-audit  services  provided 
by,  and  fees  paid  by  the  issuer  to,  the 
auditor  of  the  issuer's  financial 
statements. 

DATES:  Comments  should  be  received  on 
or  before  January  13,  2003. 
ADDRESSES:  You  should  send  three 
copies  of  your  comments  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC,  20549-0609.  You 
also  may  submit  your  comments 
electronically  to  the  following  address: 
ruIe-comments@sec.gov.  To  help  us 
process  and  review  your  comments 
more  efficiently,  comments  should  be 
submitted  by  one  method  only.  All 
comment  letters  should  refer  to  File  No. 
S7-49-02;  this  file  number  should  be 
included  in  the  subject  line  if  you  use 
electronic  mail.  Comment  letters  will  be 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  ^W., 
Washington,  DC  20549-0102.  We  will 
post  electronically-submitted  comment 
letters  on  the  Commission's  Internet 
Web  site  [,http://www.sec.gov).  We  do 
not  edit  personal  identifying 
information,  such  as  names  or  electronic 
mail  addresses,  from  electronic 
submissions.  Submit  only  information 
you  wish  to  make  publicly  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  L.  Burke,  Associate  Chief 
Accountant,  or  Robert  E.  Biuns,  Chief 
Counsel,  at  (202)  942-4400,  Office  of  the 
Chief  Accountant,  or,  with  respect  to 
questions  about  investment  companies, 
Brian  D.  Bullard,  Chief  Accountant,  at 
(202)  942-0590,  Division  of  hivestment 
Management,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  MFORMATION:  We  are 
proposing  to  add  rule  2—07  to 
Regulation  S-X '  and  to  amend  rule  2- 
01  of  Regulation  S-X,^  to  amend  item  9 
of  Regulation  S-K, '  to  amend  forms  10- 
K,  10-KSB,  20-F  and  40-F*  and  to 
amend  proposed  form  N-CSR.'^ 

I.  Introduction  and  Background 

On  July  30,  2002,  the  Sarbanes-Oxley 
Act  of  2002  ("Sarbanes-Oxley  Act"  or 
"the  Act")  was  enacted.*^  Title  II  of  the 
Sarbanes-Oxley  Act,  entitled  "Auditor 
Independence,"  requires  the 


Commission  to  adopt,  by  January  26. 
2003,  final  rules,  under  which  certain 
non-audit  services  will  be  prohibited, 
conflict  of  interest  standards  will  be 
strengthened,  auditor  partner  rotation 
and  second  partner  review  requirements 
will  be  strengthened,  and  the 
relationship  between  the  independent 
auditor  and  the  audit  committee  will  be 
clarified  and  enhanced. 

As  directed  by  the  Sarbanes-Oxley 
Act,  the  proposed  rules  focus  on  key 
aspects  of  auditor  independence:^  the 
provision  of  certain  non-audit  services 
and  the  unique  ability  of  the  audit 
committee  to  insulate  the  auditor  from 
the  pressures  that  may  be  exerted  by 
management,  the  potential  conflict  of 
interest  that  can  be  created  when  a 
former  member  of  the  audit  engagement 
team  accepts  a  key  management 
position  with  the  audit  client,  and  the 
need  for  effective  communications 
between  the  auditor  and  audit 
committee.  The  proposed  rules  also 
address  the-possibility  of  any  partner, 
principal  or  shareholder  who  is  a 
member  of  the  audit  engagement  team 
being  unduly  influenced  by  financial 
incentives  to  sell  non-audit  services  to 
the  audit  client. 

Title  II  of  the  Sarbanes-Oxley  Act 
adds  new  subsections  (g)  through  (1)  to 
section  lOA  of  the  Securities  Exchange 
Act  of  1934  as  follows: 

•  Section  201  adds  subsection  (g). 
which  specifies  that  a  number  of  non- 
audit  services  are  prohibited.  Many  of 
these  services  were  previously 
prohibited  by  the  Commission's 
independence  standards  adopted  in 
November  2000  (with  some  exceptions 
and  qualifications).*  These  proposed 
rules  amend  the  Commission's  existing 
rules  on  auditor  independence  and 
clarify  the  meaning  and  scope  of  the 
prohibited  services  under  the  Sarbanes- 
Oxley  Act. 

•  Section  201  also  adds  subsection  (h) 
and  requires  that  non-audit  services  that 
are  not  prohibited  under  the  Sarbanes- 
Oxley  Act  and  the  Commission's  rules 
be  subject  to  pre-approval  by  the 
registrant's  audit  committee.  These 
proposed  rules  specify  the  requirements 


'17  CFR  210.2-07. 
^17  CFR  210.2-01. 
J17CFR240.14a-101. 

<  17  CFR  249.310;  17  CFR  249.310b:  17  CFR 
249.220f:  17  CFR  249.240f. 
5  17  CFR  249.331:  17  CFR  274.128. 
oPub.  L.  107-204.  116  Stat.  745  (2002). 


'  Consistent  with  the  Commission's  existing 
independence  rules,  these  proposals  would  apply  to 
foreign  audit  firms  as  well  as  firms  domiciled  in  the 
United  States.  Additionally,  these  proposals 
coupled  with  the  Commission's  existing 
independence  rules  are  proposed  with  the 
Principles  of  Auditor  Independence  and  the  Role  of 
Corporate  Governance  in  Monitoring  an  Auditor's 
Independence  issued  by  the  International 
Organization  of  Securities  Commissions  (IOSCO)  in 
October  2002  in  mind. 

■The  Commission  adopted  a  comprehensive  s«l 
of  rules  governing  auditor  independence  on 
November  21,  2000.  See  Release  No.  33-7919  (Nov. 
21,  2000):  65  FR  76008  (Dec.  5.  2000)  (hereUiafler 
"November  2000  release"). 
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for  obtaining  such  pre-approval  bom  the 
registrant's  audit  committee. 

•  Section  202  adds  subsection  (i). 
which  requires  an  audit  committee  to. 
pre-approve  allowable  non-audit 
services  and  specifies  certain  exceptions 
to  the  requirement  to  obtain  pre- 
approval.  These  proposed  rules  specify 
the  requirements  of  the  registrant's  audit 
committee  for  pre-approving  non-audit 
services  by  the  auditor  of  the  registrant's 
financial  statements. 

•  Section  203  adds  subsection  (j), 
which  establishes  mandatory  rotation  of 
the  engagement  partner,  and  the 
reviewing  (or  "concurring")  partner 
every  five  years.  These  proposed  rules 
expand  the  number  of  engagement 
personnel  covered  by  the  rotation 
requirement  and  clarify  the  "time  out" 
period. 

•  Section  204  adds  subsection  (k), 
which  requires  that  the  auditor  report 
on  a  timely  basis  certain  information  to 
the  audit  committee.  In  particular,  the 
Sarbanes-Oxley  Act  requires  that  the 
auditor  report  to  the  audit  committee  on 
a  timely  basis  (a)  cdl  critical  accounting 
policies  used  by  the  registrant,  (b) 
alternative  accounting  treatments  that 
have  been  discussed  with  management 
along  with  the  potential  ramifications  of 
using  those  alternatives,  and  (c)  other 
written  corhmunications  provided  by 
the  auditor  to  management,  including  a 
schedule  of  unadjusted  audit 
differences.^  These  proposed  rules 
strengthen  the  relationship  between  the 
audit  committee  and  the  auditor. 

•  Section  206  adds  subsection  (1) 
addressing  certain  conflict  of  interest 
provisions.  The  Sarbanes-Oxley  Act 
prohibits  an  accoimting  firm  from 
performing  audit  services  for  a  registrant 
if  certain  key  members  of  management 
have  recently  been  employed  in  an 
audit  capacity  by  the  audit  firm.  These 
proposed  rules  clarify  which  members 
of  management  are  covered  by  these 
conflict  of  interest  rules. 

In  addition  to  the  mandate  under  title 
II  of  the  Act,  these  proposed  rules 
address  situations  where  partners, 
principals,  or  shareholders  of  the  firm 
who  work  on  the  audit  of  a  company  are 
compensated  for  selling  non-audit 
services  to  the  same  audit  client. 

As  noted  above,  the  proposed  rules 
establish  and  clarify  the  important  roles 
and  responsibilities  of  registrant  audit 
committees  as  well  as  the  registrant's 
independent  accountant.^" 


3  Statement  on  Auditing  Standards  No.  89,  "Audit 
Adjustments."  (Dec.  1999). 

'"The  Commission's  proposals  respond  not  only 
to  the  provisions  of  the  Sarbanes-Oxley  Act  but  also 
the  rulemaking  petitions  filed  by  the  AFL-CIO  on 
December  11.  2001,  and  The  Honorable  H.  Carl 
McCall  on  lanuary  21 ,  2002.  Both  petitions  are 


We  have  proposed  a  separate  rule 
under  Exchange  Act  section  lOA 
(240.10A-2)  to  implement  section 
3(b)(1)  of  the  Sarbanes-Oxley  Act  and 
clarify  that  our  rules  implementing  titie 
II  of  Sarbanes-Oxley  not  only  define 
conduct  that  impairs  independence  but 
also  constitute  separate  violations  imder 
the  Exchange  Act.  We  have  otherwise 
drafted  the  proposed  rules  (except  for 
the  proxy  disclosure  changes)  as  part  of 
Regulation  S-X,  and  propose  to  place  * 
them  among  the  current  auditor 
independence  provisions.  These 
provisions  are  generally  based  on 
whether  an  accountant  is 
"independent"  in  the  conduct  of  the 
audit.  We  are  considering  changing  the 
format  from  rules  defining  actions  that 
impair  the  auditor's  independence  to 
rules  prohibiting  such  actions  and 
placing  them  with  other  Exchange  Act 
rules.  The  Act  supplemented  section 
lOA  of  the  Exchange  Act  and  gave  us 
express  authority  to  adopt  rules  to 
implement  these  new  statutory 
provisions.  Among  the  reasons  to  move 
these  rules  under  that  provision  is  to:  (1) 
Organize  the  related  statutory  and 
regulatory  provisions  more  logically, 
and  (2)  make  explicit  that  violations 
would  be  punishable  as  Exchange  Act 
violations,  as  contemplated  by  sec.iions 
3(b)(1)  and  208  of  the  Sarbanes-Oxley 
Act.  with  all  the  remedies  available  for 
Exchange  Act  violations,  including 
penalties.  Even  if  we  were  to  move  the 
rules  out  of  Regulation  S-X..  we  would 
intend  for  these  provisions  also  to 
remain  professional  standards  of 
independence.  If  we  move  them  to  be 
Exchange  Act  rules,  we  are  considering 
a  new  provision  in  Regulation  S-X  that 
would  state  that  a  violation  of  these 
rules  would  also  render  the  auditor  not 
independent  under  Regulation  S-X. 
Violations  of  these  provisions  could 
therefore  also  result  in  professional 
discipline  in  the  event  of  a  violation  and 
cause  the  issuer's  financial  statement  to 
fail  to  conform  to  Regulation  S-X. 

We  seek  comment  on  this  alternative 
.approach.  We  recognize  that  auditors 
have  traditionally  looked  to  Regulation 
S-X  as  the  place  where  rules  relating  to 
audits  are  placed,  and  we  do  not  intend 
to  make  reference  to  and  compliance 
with  the  rules  more  difficult.  We  seek 
comment  on  whether  any  conforming 
changes  in  other  parts  of  the  securities 
laws  would  be  necessary  if  we  adopted 
these  rules  and  made  them  Exchange 
Act  rules.  We  also  seek  comment  on 
whether  any  of  the  current  auditor 
independence  rules  or  definitions  imder 
Regulation  S-X,  the  substance  of  which 


we  do  not  propose  to  change  in  light  of 
the  Sarbanes-Oxley  Act,  should  also  be 
made  into  Exchange  Act  rules,  or 
conversely,  whether  any  of  the 
particular  proposed  or  existing  rules 
relating  to  audits  should  stay  in 
Regulation  S-X  even  if  all  or  most  of  the 
remaining  proposed  rules  are  adopted  as 
Exchange  Act  rules. 

n.  Discussion  of  Proposed  Rules 

A.  Conflicts  of  Interest  Resulting  From 
Employment  Relationships 

The  Commission's  existing  rules 
deem  a  firm  to  not  be  independent  with 
respect  to  an  audit  client  if  a  former 
partner,  principal,  shareholder,  or 
professional  employee  of  an  accounting 
firm  1 '  accepts  employment  with  a 
client  if  he  or  she  has  a- continuing 
financial  interest  in  the  accounting  firm 
or  is  in  a  position  to  influence  the  firm's 
operations  or  financial  policies.  These 
proposed  rules  renumber,  but  do  not 
otherwise  change,  that  existing 
requirement.  1^ 

Consistent  with  section  206  of  the 
Sarbanes-Oxley  Act,  we  propose  adding 
a  restriction  on  employment  with  audit 
clients  by  former  employees  of  the 
accounting  firm.  The  Act  specifies  that 
an  accounting  firm  cannot  perform  an 
audit  for  a  registrant: 

*   *   *  (i)f  a  chief  executive  officer, 
controller,  chief  financial  officer,  chief 
accounting  officer,  or  any  person  serving  in 
an  equivalent  ftosition  for  the  issuer,  was 
employed  by  that  registered  independent 
public  accounting  firm  and  participated  in 
any  capacity  in  the  audit  of  that  issuer 
during  the  1-year  period  preceding  the  date 
of  the  initiation  of  the  audit. '^  (Emphasis 
added.) 

Consistent  with  that  directive,  we 
propose  that  the  employment  of  audit 
engagement  team  ''*  members  of  an 
accounting  firm  in  a  financial  reporting 
oversight  role  at  an  audit  client  within 
one  year  prior  to  the  commencement  of 
procedures  for  the  current  audit 
engagement  would  cause  the  accounting 
firm  not  to  be  independent  with  respect 
to  that  registrant.  The  rules  that  we  are 
proposing  would  apply  to  employment 
relationships  entered  into  between  audit 
engagement  team  members  and  their 
audit  clients.'^ 

As  discussed  later  in  this  release,  the 
term  "financial  reporting  oversight  role" 
refers  to  any  individual  who  has  direct 
responsibility  for  oversight  over  those 


available  on  the  Commission's  Web  site  (http:// 
www.sec.gpv). 


■'The  terms  accounting  firm  and  accountant  are 
used  interchangeably  in  this  proposing  release.  The 
terra  "accountant"  is  defined  in  210.2-01(f)  below. 

■217  CFR  210.2-01(c)(2)(iii)(A). 

"  See  section  206  of  the  SarbanesOxley  Act. 

■••17CFR210.2-01(f)(7). 

'3  17CFR210.2-01(f)(6). 
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who  prepare  the  registrant's  financial 
statements  and  related  information  (e.g.. 
management's  discussion  and  analysis) 
that  are  included  in  filings  with  the 
Commission. 

The  concept  of  a  "cooling-off '  period 
before  an  auditor  can  take  a  position  at 
the  audit  client  was  previously 
considered  by  the  Independence 
Standards  Board."*  In  considering  a 
cooling-off  period,  the  Independence 
Standards  Board  noted  that  a  mandated 
cooling-off  period  for  partners  and 
professional  staff  might  create  a  greater 
appearance  of  independence  between 
the  accounting  firm  and  the  registrant.'^ 
Ultimately,  however,  the  Independence 
Standards  Board  provided  for  an 
alternative  to  a  strict  cooling-off  period. 
The  Independence  Standards  Board 
concluded  that: 

An  audit  firm's  independence  is  impaired 
with  respect  to  an  audit  client  that  employs 
a  former  firm  professional  who  could,  by 
reason  of  his  or  her  knowledge  of  and 
relationships  with  the  audit  firm,  adversely 
influence  the  quality  or  effectiveness  of  the 
audit,  unless  the  firm  has  taken  steps  that 
effectively  eliminate  such  risk.'* 

Independence  Standards  Board's 
Standard  No.  3  specifically  notes  that 
additional  caution  is  warranted  when  it 
has  been  less  than  one  year  since  the 
professional  disassociated  him  or 
herself  from  the  firm.'"  The  provisions 
of  the  Sarbanes-Oxley  Act  reflect  the 
view  that  the  passage  of  time  is  the  only 
appropriate  safeguard  to  reduce  the 
perceived  loss  of  independence  for  the 
audit  firm  caused  by  the  acceptance  of 
employment  by  a  member  of  the 
engagement  team  with  an  audit  client. 

The  Act  specifies  that  the  cooling  off 
period  must  be  one  year.  Under  our 
proposed  rules,  the  prohibition  would 
commence  one  year  prior  to  the  earlier 
of  either  when  the  accountant  began  the 
current  fiscal  year's  audit  or  when  the 
accountant  began  review  procedures 
necessary  to  conduct  a  timely  review  of 
the  registrant's  quarterly  financial 
information  associated  with  the  current 
fiscal  year.  The  measurement  period  is 
based  upon  the  year  the  former 
employee  commenced  initial 
employment.  For  example,  if  audit 
engagement  team  member  A  last  worked 


on  the  audit  engagement  on  January  31. 
2002  (audit  report  filed  with  the 
Commission  on  February  19,  2002),  and 
joined  audit  client  B  on  September  1. 
2003,  and  the  review  procedures  for  B 
commenced  on  February  20,  2003.  the 
accounting  firm  would  not  lose  its 
independence  with  respect  to  the  audit 
client  since  audit  engagement  team 
member  A  did  not  participate  as  an 
audit  engagement  team  member 
subsequent  to  February  19,  2002.  With 
respect  to  determining  commencement 
dates,  generally  accepted  auditing 
standards  require  that  an  audit 
engagement  be  properly  planned.  As 
such,  procedures  associated  with  the 
planning  of  the  engagement  constitute' 
the  commencement  of  an  audit. ^^ 
Additionally,  SAS  No.  71  establishes 
the  procedures  necessary  to  conduct  a 
timely  review  of  interim  information.^' 
The  Commission  is  also  considering 
whether  it  should  provide  an  exemption 
from  these  requirements  for  companies 
meeting  certain  criteria,  in  order  to 
address  the  practical  difficulties  that 
some  companies  to  hire  qualified 
personnel.  The  criteria  might  include 
the  available  pool  of  candidates  for  a 
position,  the  size  of  the  company,  and 
the  audit  committee's  role  in  ensuring 
the  independence  of  the  auditor. 

•  Is  the  one-year  cooling-off  period 
sufficiently  long  to  achieve  an 
appearance  of  independence  by  the 
accounting  firm?  If  not,  what  period 
would  be  appropriate? 

•  Is  the  term  audit  engagement  team 
sufficiently  clear?  If  not,  what  changes 
would  improve  the  description  to 


■"The  Independence  Standards  Board  was  a 
private  sector  body  that,  from  1997  to  2001.  was 
charged  with  the  responsibility  to  set  auditor 
independence  standards  for  auditors  of  the 
financial  statements  of  SEC:  registrants.  Sef 
Financial  Reporting  Release  Nos.  50  (February  18. 
1998)  and  SOA  (|uly  17.  2001). 

■'Independence  Standards  Board,  "Employment 
with  Audit  Clients."  Discussion  Memorandum  99- 
I  (March  12.  1999). 

■■*  Independence  Standards  Board.  "Employment 
with  Audit  Clients."  Standard  No.  3  duly  2000). 

'9Id..l2(b)(iu). 


2° Considerations  necessary  to  plan  an  audit 
engagement  are  discussed  in  SAS  Nos.  22. 
•Planning  and  Supervision"  (AU  §311),  47,  "Audit 
Risk  and  Materiality  in  Conducting  an  Audit" 
(AUS  312).  48.  "The  Effects  of  Computer  Processing 
on  the  Audit  of  Financial  Statements"  (AU  §§311, 
326).  54.  "Illegal  Acts  by  Oients "  (AU  §317).  55. 
"Consideration  of  Internal  Control  in  a  Financial 
Statement  Audit"  (AU  §319),  56.  "Analytical 
Procedures"  (AU  §329).  65,  "The  Auditors 
Consideration  of  the  Internal  Audit  Function  in  an 
Audit  of  Financial  Statements"  (AU  §  322).  70. 
"Service  Organizations  '  (AU  §  324),  73.  "Using  the 
Work  of  a  Specialist"  (AU  §  336).  78, 
"Consideration  of  Internal  Control  in  a  Financial 
Statement  Audit"  (AU  §  319),  82.  "Ck>nsideration  of 
Fraud  in  a  Financial  Statement  Audit"  (AU  §312). 
83.  "Establishing  an  Understanding  With  the 
Client"  (AU  §310).  84,  "Communications  Between 
Predecessor  and  Successor  Auditors"  (AU  §  315), 
89.  "Audit  Adjustments"  (AU  §  310).  and  94.  "The 
Effect  of  Information  Technology  on  the  Auditor's 
Consideration  of  Internal  Control  in  a  Financial 
Statement  Audit"  (AU  §  319)  as  well  as 
amendments  to  these  documents. 

"  .SAS  No.  71.  "Interim  Financial  Information" 
(AU  §  722).  In  November  2002,  the  Auditing 
Standards  Board  is-sued  SAS  No.  100.  "Interim 
Financial  Information."  SAS  No.  100  supercedes 
SAS  No.  71  and  is  effective  for  interim  periods 
within  fiscal  vears  beginning  after  December  15, 
2002. 


describe  the  group  of  accountants  who 
would  be  covered? 

•  Is  the  phrase  commencement  of  the 
audit  sufficiently  clear?  If  not.  what 
changes  would  improve  the  description? 
Is  that  the  appropriate  time  to  mark  the 
commencement  of  the  period?  Is  there  a 
better  mark? 

•  Is  the  phrase  commencement  of 
review  procedures  sufficiently  clear?  If  . 
not,  what  changes  would  improve  the 
description? 

•  Is  it  appropriate  that  the  cooling-off 
period  provisions  apply  to  employment 
relationships  involving  audit 
engagement  team  members  and  their 
audit  clients?  Should  the  requirements 
be  limited  to  audit  clients  who  are 
issuers  as  defined  in  section  205  of  the 
Act? 

•  Are  the  appropriate  officers  covered 
by  the  proposed  rule?  If  not,  which 
additional  individuals  should  be  subject 
to  the  cooling-off  period  provision?  For 
example,  should  national  office 
personnel  who  would  be  excluded 
under  the  proposal  be  included? 

•  Should  the  proposed  rules  apply 
equally  to  large  firms/companies  as 
small  firms/companies?  Would  the 
proposed  rules  impose  a  cost  on  smaller 
issuers  that  is  disproportionate  to  the 
benefits  that  would  be  achieved?  Why 
or  why  not?  Should  there  be  an 
exemption  to  this  requirement  for 
smaller  businesses? 

•  The  "cooling  off'  period  applies  to 
all  entities  in  the  investment  company 
complex.  Is  this  too  broad?  Why  or  why 
not? 

•  Should  the  Commission  include 
exceptions  subject  to  certain  criteria?  If 
so,  what  should  these  criteria  be? 

B.  Services  Outside  the  Scope  of  the 
Practice  of  Auditors 

Section  201(a)  of  the  Sarbanes-Oxley 
Act  adds  new  section  10A(g)  to  the 
Securities  Exchange  Act  of  1934.  This 
section  states  that  it  shall  be  unlawful    . 
for  a  registered  public  accounting  firm 
that  performs  an  audit  of  an  issuer's 
financial  statements  (and  any  person 
associated  with  such  a  firm)  to  provide 
to  that  issuer,  contemporaneously  with 
the  audit,  any  non-audit  service, 
including  nine  services  set  forth  in  the 
Act.  There  is  an  exception,  however,  for 
"any  non-audit  service,  including  tax 
services,  that  is  not  described"  as  a 
prohibited  service  "only  if  the  service 
has  been  pre-approved  by  the  issuer's 
audit  committee.  The  nine  prohibited 
non-audit  services  included  in  the  Act 
are: 

•  Bookkeeping  or  other  services 
related  to  the  accounting  records  or 
financial  statements  of  the  audit  client; 
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•  Financial  information  systems 
design  and  implementation; 

•  Appraisal  or  valuation  services, 
fairness  opinions,  or  contribution-in- 
kind  reports; 

•  Actuarial  services; 

•  Internal  audit  outsourcing  services; 

•  Management  functions  or  human 
resources; 

•  Broker  or  dealer,  investment 
adviser,  or  investment  banking  services; 

•  Legal  services  and  expert  services 
unrelated  to  the  audit;  and 

•  Any  other  service  that  the  Board  22 
determines,  by  regulation,  is 
impermissible. 

Many  of  these  services  are  already  the 
subject  of  our  rules.  As  explained  more 
fully  below,  we  interpret  the  legislative 
history  as  indicating  (1)  Congress  did 
not  intend  the  rules  to  contain  broad 
categorical  exceptions  and  (2)  the  scope 
of  the  prohibited  services  should  be 
judged  against  three  basic  principles. 
Those  three  broad  principles  are  that  an 
auditor  cannot  (1)  audit  his  or  her  own 
work.  (2)  perform  management 
functions,  or  (3)  act  as  an  advocate  for 
the  client.  To  do  so  would  impair  the 
auditor's  independence. 

Under  section  201(b)  of  the  Act.  the 
Board.23  on  a  case-by-case  basis,  may 
exempt  any  issuer,  accounting  firm  or 
transaction  firom  the  prohibition  on  the 
provision  of  services  under  section 
10A(g)  to  the  extent  that  the  exemption 
is  "necessary  or  appropriate  in  the 
public  interest  and  is  consistent  with 
the  protection  of  investors,  and  subject 
to  review  by  the  Commission." 

The  Senate  Report  on  the  bill  that  was 
the  primary  foundation  for  the  Act,^* 
states,  in  part: 

The  intention  of  this  provision  is  to  draw 
a  clear  line  around  a  limited  list  of  non-audit 
services  that  accounting  firms  may  not 
provide  to  public  company  audit  clients 
because  their  doing  so  creates  a  fundamental 
conflict  of  interest  for  the  accounting  firms. 
The  list  is  based  on  simple  principles.  An 
accounting  firm,  in  order  to  be  independent 
of  its  audit  client,  should  not  audit  its  own 
work,  which  would  be  involved  in  providing 
bookkeeping  services,  financial  information 
systems  design,  appraisal  or  valuation 
.services,  actuarial  services,  and  internal  audit 
outsourcing  services  to  an  audit  client.  The 
accounting  firm  should  not  function  as  part 
of  management  or  as  an  employee  of  the 
audit  client,  which  would  be  required  if  the 
accounting  firm  provides  human  resources 
services  such  as  recruiting,  hiring,  and 


"  As  used  in  this  section  of  the  Act,  the  term 
Board  refers  to  the  Public  Company  Accounting 
Oversight  Board. 

"Id. 

-*  Report  of  the  Senate  Comm.  on  Banking, 
Housing,  end  Urban  Affeirs  to  Accompany  S.  2673. 
Public  Company  Accounting  Reform  and  Investor 
Protection  Act  of  2002,  S.  Report  107-205,  107th 
Cong.,  2d  Sess.  (July  3,  2002). 


designing  compensation  packages  for  the 
officers,  directors,  and  managers  of  an  audit 
client.  The  accounting  firm  should  not  act  as 
an  advocate  of  the  audit  client,  which  would  . 
be  involved  in  providing  legal  and  expert 
services  to  an  audit  client  in  legal, 
administrative,  or  regulatory  proceedings,  or 
serving  as  a  broker-dealer,  investment 
adviser,  or  investment  banker  to  an  audit 
client,  which  places  the  auditor  in  the  role 
of  promoting  a  client's  stock  or  other 
interests. 2* 

In  statements  made  on  the  floor  of  the 
Senate  on  July  25,  2002,  the  day  the 
Senate  passed  the  final  bill.  Senator 
Sarbanes  discussed  the  auditor 
independence  provisions  in  the  bill  and 
stated,  in  part: 

What  has  happened  in  recent  years  is  that 
the  fees  earned  from  the  consulting  work 
have  dwarfed  the  fees  earned  from  the 
auditors,  which  inevitably  leads  to  concerns 
that  punches  be  pulled  on  the  audit  to 
accommodate  the  significant  and 
remunerative  involvement  on  the  consulting 
side.  Certain  enumerated  consulting  practices 
are  therefore  not  allowed,  with  the  exception 
that  a  case-by-case  exemption  can  be 
obtained  from  the  oversight  board  that  this 
legislation  establishes.*   *   * 

Senator  Gramm  has  suggested  that  the 
conference  report  should  be  changed  to  give 
the  SEC  or  the  Oversight  Board  authority  to 
grant  broad  categorical  exemptions  from  the 
list  of  non-audit  services  that  section  201  of 
the  bill  prohibits  registered  public 
accounting  firms  to  provide  to  public 
company  audit  clients.  Such  a  change,  in  my 
view,  would  weaken  one  of  the  fundamental 
objectives  of  the  conference  report:  to  draw 
a  bright  line  around  a  limited  list  of  non- 
audit  services  that  accounting  firms  may  not 
provide  to  public  company  audit  clients 
because  their  doing  so  creates  a  fundamental 
conflict  of  interest  for  the  accounting  firms. 

This  list  is  based  on  a  set  of  simple 
principles:  c 

A  public  company  auditor,  in  order  to  be 
independent,  should  not  audit  its  own  work 
(as  it  would  if  it  provided  iiiternal  audit 
outsourcing  services,  financial  information 
systems  design,  appraisal  or  valuation 
services,  actuarial  services,  or  bookkeeping 
^services  to  an  audit  client). 

A  public  company  auditor  should  not 
function  as  part  of  management  or  as  an 
employee  of  the  audit  client  (as  it  would  if 
it  provided  human  resources  services  such  as 
recruiting,  hiring,  and  designing 
compensation  packages  for  the  oflicers, 
directors,  and  managers  of  an  audit  client). 

A  public  company  auditor,  to  be 
independent,  should  not  act  as  an  advocate 
of  its  audit  client  (as  it  would  if  it  provided 
legal  and  expert  services  to  an  audit  client  in 
judicial  or  regulatory  proceedings). 

A  public  company  auditor  should  not  be  a 
promoter  of  the  company's  stock  or  other 
financial  interests  (as  it  would  be  if  it  served 
as  a  broker-dealer,  investment  adviser,  or 
investment  banker  for  the  company). 

The  exemptive  authority  provided  to  the 
Board  is  intentionally  narrow  to  apply  to 


individual  cases  where  the  application  of  the 
statutory  requirement  would  impose  some 
extraordinary  hardship  or  circumstance  that 
would  merit  an  exemption  consistent  with 
the  protection  of  the  public  interest  and  the 
protection  of  investors.  But  the  fundamental 
presumption  of  the  provision  is  that  these 
non-audit  services,  by  their  very  nature, 
present  a  conflict  of  interest  for  an 
accounting  firm  if  provided  to  a  public 
company-audit  client.*   *   * 

The  conference  report  chose  not  to  follow 
the  approach  of  imposing  a  complete 
prohibition  on  the  provision  of  non-audit 
services  to  audit  clients.  Instead  it  chose  the 
approach  of  identifying  the  non-audit 
services  which  by  their  very  nature  pose  a 
conflict  of  interest  and  should  be 
prohibited.*   *   * 

In  my  view  granting  broad  exemption 
authority  to  the  Oversight  Board  or  the  SEC 
to  permit  these  non-audit  services  would 
undermine  the  separation  the  conference 
report  is  intended  to  establish.'"' 
(Emphasis  added.) 

The  Commission  last  amended  its 
auditor  independence  rules  in 
November  2000.  In  so  doing,  the 
Commission  identified  many  of  the 
same  services  included  in  the  Act  that 
would  impair  an  auditor's 
independence.  In  doing  so,  after  public 
comment,  the  Commission  included 
certain  exceptions  and  qualifications  to 
these  services  in  those  rules.  As  part  of 
that  rulemaking,  the  Commission 
utilized  concepts  similar  to  those 
expressed  in  the  Senate  Report  in 
evaluating  independence  matters.  Rule 
2-01  of  Regulation  S-X^^  contains  a 
preliminary  note  that  is  comprised  of 
concepts  that  are  similar  to  those 
outlined  in  the  legislative  history  to  the 
Sarbanes-Oxley  Act.  The  preliminary 
note  is  used  to  evaluate  independence 
matters  that  arise  but  that  are  not 
specifically  addressed  in  rule  2-01.  The 
proposals  that  we  are  considering  are 
based  on  the  same  factors  that  have  been 
utilized  by  the  staff  in  evaluating 
independence  matters. 

The  Commission  had  proposed  more 
restrictive  independence  rules  in  June 
2000.2'*  In  the  period  between 


"Id.  at  18. 


26 148  Cong.  Rec.  S7351  and  S7364  (Fuly  25. 
2002). 

"  See  Release  No.  33-7870  (June  30.  2000), 
proposed  rules  2-01(b)(l)-(4),  and  preliminary  note 
to  rule  2-01  of  Regulation  S-X.  17  CFR210.2-O1. 
As  stated  in  the  preliminary'  note,  in  making 
independence  determinations  "the  Commission 
looks  in  the  first  instance  to  whether  a  relationship 
or  the  provision  of  a  service:  (a)  Creates  a  mutual 
or  conflicting  interest  between  the  accountant  and 
the  audit  client:  (b)  places  the  accountant  in  the 
position  of  auditing  his  or  her  own  work;  (c)  results 
in  the  accountant  acting  as  management  or  an 
employee  of  the  audit  client:  or  (d)  places  the 
accountant  in  the  position  of  being  an  advocate  for 
the  audit  client." 

^o  Release  No.  33-7870  (June  30.  2000):  65  PR 
43148  (July  12,  2500). 
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publication  of  the  proposed  rules  and 
the  adoption  of  the  final  rules,  the 
Commission  conducted  public  hearings 
at  which  over  100  persons  testified,  a 
congressional  hearing  was  held,  and 
over  3,000  comment  letters  were 
received. 

It  seems  clear  that  Congress  did  not 
intend  to  codify  unchanged  the  current 
auditor  independence  rules,  as  the 
Commission  adopted  them  in  November 
2000.  In  Senator  Sarbanes'  statements, 
quoted  above,  he  notes  the  debate  with 
Senator  Gramm  about  the  use  of 
"categorical  exemptions"  from  the 
prohibitions  in  the  Act  and  states  that 
the  Act  was  not  intended  to  give  the 
Commission  "broad  exemption 
authority."  We  assiune,  therefore,  that 
Congress  intended  the  Commission  to 
revise  its  existing  rules,  at  a  minimiun. 
to  eliminate  categorical  exceptions  and 
exemptions. 

We  note  that  the  terms  used  by 
Congress  could  be  construed  very 
broadly.  We  nevertheless  believe  that 
Congress  did  not  intend  to  ban  any 
service  that  could  conceivably  fall 
within  one  of  the  prohibited  categories 
of  services.  Both  the  language  in  the  Act 
and  the  legislative  history  argue  against 
such  a  broad  construction.  Each  service 
as  properly  interpreted  would  be 
banned;  however,  proper  interpretation 
must  be  made  in  light  of  the  three  basic 
principles.  For  example,  the  statute 
prohibits  "expert"  services.  A  broad 
interpretation  of  this  prohibition  could 
lead  one  to  conclude  that  almost  all 
services  provided  by  a  certified  public 
accountant  (CPA)  could  be  considered 
to  be  "expert"  services.  For  example,  tax 
services  would  seem  to  be  among  the 
services  that  are  provided  by  an 
"expert."  However,  it  is  clear  that 
Congress  did  not  wish  to  ban  all  expert 
services  because  the  Act  specifically 
provided  for  an  auditor  to  be  able  to 
perform  certain  services,  including  tax 
services,  if  the  audit  committee 
approves  them  in  advance. 

Both  the  Senate  Report  and  Senator 
Sarbanes'  statements  on  the  Senate  floor 
describe  each  service  as  fulfilling  one  of 
the  enumerated  "simple  principles."  In 
the  Senate  Report,  these  principles  are 
that  an  accoimting  firm  should  not  (1) 
audit  its  own  work.  (2)  function  as  a 
part  of  management  or  as  an  employee 
of  the  audit  client,  or  (3)  act  as  an 
advocate  of  the  audit  client.  In  his  luly 
25th  floor  statement.  Senator  Sarbanes 
added  a  fourth  principle,  the  notion  that 
an  accounting  firm  should  not  be  a 
promoter  of  the  issuer's  stock  or  other 
financial  interests.^' 


2^  These  principles  are  similar  to  those  that  the 
GonunissioD  proposed  in  June  2000  as  part  of  the 


We  therefore  propose  to  amend  the 
auditor  independence  rules  to  remove 
categorical  exemptions  and  to  define 
each  term  in  the  list  of  prohibitions  in 
section  201(a)  of  the  Act  in  relation  to 
the  "simple  principle"  that  is  at  the 
foundation  of  that  prohibition.  In  doing 
so,  we  intend  to  prohibit  any  service  or 
scenario  that  reasonably  could  create 
one  or  more  of  the  conflicts  identified 
in  the  principles. 

The  proposed  rules,  like  our  current 
independence  requirements,  govern 
non-audit  services  provided  by  an 
accountant  to  an  audit  client  during  the 
audit  and  professional  engagement 
period.^"  "They  do  not  govern  non-audit 
services  when  provided  to  non-audit 
clients. 

The  proposed  rule  does  not  provide 
an  all-inclusive  list  of  the  services  that 
are  incompatible  with  proposed  rule  2- 
01(b).  Whether  the  provision  of  a  non- 
audit  service  not  specified  in  the 
proposed  rule  impairs  an  accountant's 
independence  will  be  measured  against 
the  four  general  principles  set  forth  in 
the  preliminary  note  to  rule  2-01  and 
the  "simple  principles"  in  the 
legislative  history  noted  above. 

•  Are  there  other  non-audit  services 
that  are  incompatible  with  rule  2-01(b) 
or  that  raise  independence  concerns?  If 
so,  what  are  they,  and  why  do  they  raise 
independence  concerns? 

•  Is  the  meaning  of  the  general 
principles  sufficiently  clear? 

1.  Bookkeeping  or  Other  Services 
Related  to  Uie  Audit  Client's  Accounting 
Records  or  Financial  Statements  of  the 
Audit  Client 

Currently,  an  auditor's  independence 
is  impaired  if  the  auditor  provides 
bookkeeping  services  to  an  audit  client 
except  in  limited  situations,  such  as  in 


auditor  independence  rules  and  subsequently 
adopted  as  a  preliminary  note  to  those  rules.  See 
Release  No.  33-7870  (June  30.  2000).  proposed 
rules  2-01(b)(lH4).  and  preliminary  note  to  rule  2- 
01  of  Regulation  S-X.  17  CFR  210.2-01.  As  stated 
in  the  preliminary  note,  in  making  independence 
determinations  "the  Commission  looks  in  the  first 
instance  to  whether  a  relationship  or  the  provision 
of  a  service:  (a)  Creates  a  mutual  or  conflicting 
interest  between  the  accountant  and  the  audit 
client;  (b)  places  the  accountant  in  the  position  of 
auditing  his  or  her  own  work;  (c)  results  in  the 
accountant  acting  as  management  or  an  employee 
of  the  audit  client:  or  (d)  places  the  accountant  in 
the  position  of  being  an  advocate  for  the  audit 
client." 

»  Audit  client  is  a  term  defined  generally  in  <)  2- 
01(f)(e)  of  Regulation  .S-X.  as  the  entity  whose 
financial  statements  or  other  information  is  being 
audited  and  any  affiliates  of  the  audit  client. 
Affiliates  of  the  audit  client,  as  defined  in  <t  2- 
01(0(4).  are  entities  that  have  control  relationships 
or  other  significant  influence  relationships  with  the 
audit  client,  which  in  the  case  of  registered 
investment  companies  includes  all  entities  in  the 
investment  company  complex,  as  defined  under 
§2-01(0(14). 


an  emergency  or  where  the  services  are 
provided  in  a  foreign  jurisdiction  and 
certain  conditions  are  met.''  Proposed    - 
rule  2-01(c)(4)(i)  continues  the 
prohibition  on  bookkeeping,  but  we 
propose  to  eliminate  the  limited 
situations  where  bookkeeping  services 
may  be  provided  under  the  current 
rules.  As  noted  earlier,  the  proposed 
rules  are  predicated  on  three  basic 
principles.  One  of  those  principles  is 
that  an  auditor  cannot  audit  his  or  her 
own  work  and  maintain  his  or  her 
independence.  When  an  auditor 
performs  bookkeeping  services  for  a 
client,  he  or  she  is  placed  in  a  situation 
of  auditing  his  or  her  own  work. 
Accordingly,  we  are  proposing  that  all 
bookkeeping  services  would  cause  the 
auditor  to  lack  independence. 

The  proposed  rules  utilize  the 
existing  definition  of  bookkeeping  or 
other  services,  which  focuses  on  the 
provision  of  services  involving:  (1) 
Maintaining  or  preparing  the  audit 
client's  accounting  records.  (2) 
preparing  financial  statements  that  are 
filed  with  the  Commission  or  the 
information  which  forms  the  basis  of 
financial  statements  filed  with  the 
Commission,  (3)  preparing  or 
originating  source  data  underlying  the 
audit  client's  financial  statements. 

When  an  accounting  firm  provides 
bookkeeping  services  for  an  audit  client, 
the  firm  may  be  put  in  the  position  of 
later  auditing  the  accounting  firm's 
work.  If,  during  an  audit,  an  auditor 
must  audit  the  bookkeeping  work 
performed  by  his  or  her  accounting  firm, 
it  is  questionable  that  the  auditor  could, 
or  that  a  reasonable  investor  would 
believe  that  the  auditor  could,  remain 
objective  and  impartial.  If  the  auditor 
found  an  error  in  the  bookkeeping,  the 
auditor  could  well  be  under  pressure 
not  to  raise  the  issue  with  the  client  if 
raising  the  issue  could  jeopardize  the 
firm's  contract  with  the  client  for 
bookkeeping  services  or  result  in 
heightened  litigation  risk  for  the  firm.  In 
addition,  keeping  the  books  is  a  . 
management  function,  the  performance 
of  which  leads  to  an  inappropriate 
mutuality  of  interests  between  the 
auditor  and  the  audit  client.'^ 

We  understand  that  auditors  are 
sometimes  asked  to  prepare  statutory 
financial  statements  for  foreign 
companies,  and  these  are  not  filed  with 
us.  Consistent  with  the  Commission's 
existing  rules,  an  accountant's 
independence  would  be  impaired  where 


"  17  CFR  210.2-01(cH4)(i). 

>'  Letter  of  Samuel  U  Burke,  Associate  Chief 
Accountant.  SEC.  to  Florida  Institute  of  Certified 
Public  Accountants  re:  bookkeeping  (March  4. 
2002). 
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the  accountant  prepared  the  statutory 
financial  statements  if  those  statements 
form  the  basis  of  the  financial 
statements  that  are  filed  with  us.  Under 
these  circumstances,  an  auditor  or 
accounting  firm  who  has  prepared  the 
statutory  financial  statements  of  an 
audit  client  is  put  in  the  position  of 
auditing  its  own  work  when  auditing 
the  resultant  U.S.  GAAP  converted 
financial  statements. 

•  Should  the  definition  of 
bookkeeping  be  further  clarified?  If  so. 
how? 

•  Does  the  definition  cover  all  the 
bookkeeping  services  that  would  impair 
an  accountant's  independence? 

•  Should  an  auditor  be  permitted  to 
provide  bookkeeping  services  to  an 
audit  client  if  it  is  not  reasonably  likely 
that  the  results  of  those  services  will  be 
subject  to  audit  procedures  during  the 
audit  of  the  client's  financial 
statements?  Why  or  why  not? 

•  Is  the  standard  of  reasonably  likely 
sufficiently  clear?  If  not,  should  we  use 
some  other  standard?  If  so.  what 
standard  should  we  use? 

•  Is  the  phrase  "preparing  statutory 
statements  which  form  the  basis  of  U.S. 
GAAP  statements"  sufficiently  clear?  If 
not.  how  might  the  phrase  be  revised? 

2.  Financial  Information  Systems  Design 
and  Implementation 

Currently,  paragraph  (c)(4)(ii) 
identifies  certain  information 
technology  services  that,  if  provided  to 
an  audit  client,  impair  the  accountant's 
independence.  The  proposed  rules 
identify  the  information  technology 
services  that  would  impair  the  auditor's 
independence.  Under  paragraph 
(c)(4)(ii)(A)  of  the  proposed  rule,  an 
accountant  is  not  independent  if  the 
accountant  directly  or  indirectly 
operates  or  supervises  the  operation  of 
the  audit  client's  information  system  or 
manages  the  audit  client's  local  area 
network  or  information  system.  Further, 
paragraph  (c)(4)(ii)(B)  of  the  proposed 
rule  provides  that  an  accountant  is  not 
deemed  independent  if  the  accountant 
designs  or  implements  a  hardware  or 
software  system  that  aggregates  source 
data  underlying  the  financial  statements 
or  generates  information  that  is 
significant  to  the  audit  client's  financial 
statements  taken  as  a  whole.  These 
services  impair  an  accountant's 
independence  under  existing 
Commission  rules.' '  However, 
consistent  with  the  Commission's 
existing  rules,  the  proposed  rules  do  not 
preclude  an  audit  firm  from  working  on 
hardware  or  software  systems  that  are 
unrelated  to  the  audit  client's  financial 


statements  or  accoimting  records  as  long 
as  those  services  are  pre-approved  by 
the  audit  committee. 

By  "sfgnificant"  to  the  financial 
statements  taken  as  a  whole,  we  refer  to 
information  that  is  reasonably  likely  to 
be  material  to  the  financial  statements  of 
the  audit  client.  Since  materiality 
determinations  may  not  be  complete 
before  financial  statements  are 
generated,  the  audit  client  and 
accounting  firm  by  necessity  will  need 
to  evaluate  the  general  nature  of  the 
information  rather  than  only  system 
output  during  the  period  of  the  audit 
engagement.  An  accoimtant,  for 
example,  would  not  be  independent  of 
an  audit  client  for  which  it  designed  an 
integrated  Enterprise  Resource  Planning 
("ERP")  system. 

Operating,  designing  or  implementing 
systems  affecting  the  financial 
statements  may  place  the  auditor  in  a 
management  role,  or  result  in  the 
accountant  auditing  his  or  her  own 
work  or  attesting  to  the  effectiveness  of 
internal  control  systems  designed  or 
implemented  by  that  accountant.'*  For 
example,  if  an  auditor  designs  and 
installs  a  computer  system  that 
generates  the  financial  records,  and  that 
system  generates  incorrect  data,  the 
accountant  is  placed  in  a  position  of 
having  to  report  on  his  or  her  firms'  own 
work.  Investors  may  perceive  that  the 
accountant  would  be  unwilling  to 
challenge  the  integrity  and  efficacy  of 
the  client's  financial  or  accounting 
information  collection  systems  that  the 
accountant  designed  or  installed. 

•  Is  an  auditor's  independence 
impaired  when  the  auditor  helps  select 
or  test  computer  software  and  hardware 
systems  that  generate  financial  data 
used  in  or  underlying  the  financial 
statements?  Why  or  why  not? 

•  Whether  a  system  is  used  to 
generate  information  that  is 
"significant"  to  the  audit  client's 
financial  statements  may  depend  on  the 
size  of  the  engagement.  Does  the 
magnitude  as  a  percentage  of  either 
audit  fees  or  total  fees  of  the  fees  for  ' 
such  services  make  a  difference  on 
whether  performance  of  the  service 
impairs  independence? 

3.  Appraisal  or  Valuation  Services, 
Fairness  Opinions,  or  Contribution-in- 
Kind  Reports 

Under  the  Commission's  current 
independence  rules,  an  accountant  is 
deemed  to  lack  independence  when 
providing  appraisal  or  valuations 
services,  fairness  opinions,  or 
contribution-in-kind  reports  for  audit 
clients.  However,  the  current  rules 


contain  certain  exemptions  that  we 
propose  to  eliminate. '^  These  proposals 
would  provide  that  the  auditor  is  not 
independent  if  the  auditor  provides 
appraisal  or  valuation  services,  or 
contribution-in-kind  reports, '•*  where 
there  is  a  reasonable  likelihood  that  the 
results  of  the  service  will  be  subject  to 
audit  procedures  by  the  auditor  because 
the  auditor  is  in  a  position  of  auditing 
his  or  her  own  work.  Additionally,  an    ■ 
auditor  is  not  independent  under  the 
proposal  if  he  or  she  provides  a  fairness 
opinion  because  to  do  so  requires  the 
auditor  to  function  as  a  part  of 
management  and  may  require  the 
auditor  to  audit  the  results  of  his  or  her 
own  work. 

Appraisal  and  valuation  services 
include  any  process  of  valuing  assets, 
both  tangible  and  intangible,  or 
liabilities.  They  include  valuing,  among 
other  things,  in-process  research  and 
development,  financial  instruments, 
assets  and  liabilities  acquired  in  a 
merger,  and  real  estate.  Fairness 
opinions  and  contribution-in-kind 
reports  are  opinions  and  reports  in 
which  the  firm  provides  its  opinion  on 
the  adequacy  of  consideration  in  a 
transaction. 

Providing  these  services  to  audit 
clients  raises  several  auditor 
independence  concerns.  When  it  is  time 
to  audit  the  financial  statements,  the 
accountant  could  likely  end  up 
reviewing  his  or  her  own  work, 
including  key  assumptions  or  variables 
that  underlie  an  entry  in  the  financial 
statements.  Also,  where  the  appraisal 
methodology  involves  projection  of 
future  results  of  operations  and  cash 
flows,  some  believe  that  the  accountant 
that  prepares  the  projection  could  have 
a  mutuaJity  of  interest  with  the  client  in 
attaining  forecast  results.'^  The  auditor 
may  feel  constrained  by  the  valuation 
and  appraisal  issued  by  the  firm,  and  as 
a  result,  the  auditor  may  be  imable  to 
evaluate  skeptically  and  without  bias 


"  17  CFR  210.2-01(c)(4)(ii). 


^*  See  Section  404(b)  of  the  SarbanesOxley  Act. 


■'■'Current  exemptions  include:  (1)  Firm's 
valuation  expert  can  review  the  work  of  a  client's 
specialist:  (2)  firm's  actuaries  can  value  a  client's 
pension  or  other  post -retirement  benefit  obligation 
provided  that  the  client  assumes  responsibility  for 
significant  assumptions;  (3)  valuations  performed 
for  planning  and  implementing  tax-planning 
strategies:  and  (4)  valuations  for  non-financial 
purposes  wfiich  do  not  affect  the  financial 
statements. 

'"Contribution-in-kind  reports  in  certain  foreign 
countries  require  the  auditor  to  express  an  opinion 
on  the  fairness  of  the  transactisn,  the  value  of  a 
security,  or  the  adequacy  of  consideration  to 
shareholders. 

''As  discussed  in  the  preliminary'  note  to  rule  2- 
01 ,  the  Commission  considers  the  impact  on  the 
auditor's  independence  of  situations  where  the 
auditor  has  a  mutuality  of  interest  with  its  auditor 
client.  This  concept  was  not  included  in  the 
legislation. 
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the  accuracy  of  that  valuation  or 
appraisal. 

Our  proposals  do  not  prohibit  an 
accounting  firm  from  providing  such 
services  for  non-financial  reporting  [e.g., 
transfer  pricing  studies,  cost  segregation 
studies)  purposes. 

The  proposed  rule  does  not  limit  an 
accounting  firm  from  utilizing  its  own 
valuation  specialist  to  review  the  work 
done  by  the  audit  client  itself  or  an 
independent,  third-party  specialist 
employed  by  the  audit  client,  provided 
the  audit  client  or  the  client's  specialist 
(and  not  the  specialist  used  by  the 
accounting  firm)  provides  the  technical 
expertise  that  the  client  uses  in 
determining  the  required  amounts 
recorded  in  the  client  financial 
statements.  In  those  instances,  because 
a  third  party  or  the  audit  client  is  the 
source  of  the  financial  information 
subject  to  the  review  or  audit,  the 
accountant  will  not  be  reviewing  or 
auditing  his  or  her  own  work. 
Additionally,  the  quality  of  the  audit 
may  be  improved  where  specialists  are 
utilized  in  such  situations. 

•  Does  providing  valuation  or 
appraisal  services  that  are  unrelated  to 
the  financial  statements,  such  as  for 
certain  regulatory  purposes,  impair  an 
accountant's  independence? 

•  Does  providing  valuation  or 
appraisal  services  for  tax  purposes 
impair  an  accountant's  independence? 

•  Are  there  certain  types  of  appraisal 
or  valuation  services,  or  certain 
instances  in  which  they  are  provided, 
that  do  not  raise  auditor  independence 
concerns?  Are  there  circumstances  in 
which  an  accounting  firm  may  be 
required  by  law  or  regulation  to  provide 
such  services,  either  in  the  United 
States  or  abroad? 

•  Should  we  provide  an  exemption 
for  such  services  provided  to-a  foreign 
private  issuer  by  its  accountant  where 
local  law  requires  such  services  {e.g. 
contribution  in-kind  reports)? 

•  The  Commission  staff,  when 
providing  interpretations  of  the 
application  of  the  auditor  independence 
rules  to  contribution  in-kind  reports, 
has  worked  with  foreign  jurisdictions  to 
accommodate  the  statutory 
requirements  in  those  jurisdictions.-'" 
Should  the  Commission's  rule^  provide 
that  similar  practices  or  arrangements  be 
permitted  where  contribution  in-kind 
reports  are  required  by  foreign  statute? 

4.  Actuarial  Services 

The  current  rules  generally  bar 
auditors  only  from  providing  actuarial 


services  related  to  insurance  company 
policy  reserves  and  related  accounts. 
Consistent  with  our  approach  to 
implementing  the  Act,  we  are  proposing 
to  broaden  this  prohibition  by  providing 
that  the  accountant  is  not  independent 
if  the  auditor  provides  any  advisory 
service  involving  the  amounts  recorded 
in  the  financial  statements  and  related 
accounts  for  the  audit  client  where  it  is 
reasonably  likely  that  the  results  of 
these  services  will  be  subject  to  audit 
procedures  during  an  audit  of  the  audit 
client's  financial  statements  because 
providing  these  services  may  cause  an 
accountant  later  to  audit  his  or  her  own 
work.  Additionally,  accountants 
providing  these  services  assume  a  key 
management  task.  Stated  differently,  to 
perform  these  services  would  violate 
two  of  the  three  basic  principles 
espoused  in  the  legislative  history  of  the 
Act.  In  addition,  actuarially  oriented 
advisory  services  may  affect  amounts 
reflected  in  some  company's  financial 
statements,  such  as  an  insurance 
company's  financial  statements.  The 
proposed  rules  provide  that  the 
accountant  may  utilize  his  or  her  own 
actuaries  to  assist  in  conducting  the 
audit  provided  the  audit  client  uses  its 
own  actuaries  or  third-party  actuaries  to 
provide  management  with  the  primary 
actuarial  capabilities. 

•  Are  there  certain  circumstances 
under  which  an  accountant  can  provide 
actuarial  services  to  an  audit  client 
without  impairing  independence? 

•  Have  we  appropriately  described 
the  actuarial  services  prohibited  by  the 
Act? 

5.  Internal  Audit  Outsourcing 

Our  current  rules  allow  a  company  to 
outsource  part  of  its  internal  audit 
function  to  the  independent  audit  firm 
subject  to  certain  exemptions.  For 
example,  smaller  businesses  are 
exempted  from  the  internal  audit 
outsourcing  prohibition  because  there 
have  been  concerns  about  the 
potentially  disproportionate  impact  on 
such  companies.  The  line  between 
performing  management  functions  and 
performing  an  audit  is  not  always  clear. 
Some  companies  "outsource"  internal 
audit  functions  by  contracting  with  an 
outside  source  to  perform,  among  other 
things,  all  or  part  of  their  audits  of 
internal  controls.  As  emphasized  by  the 
Committee  of  Sponsoring  Organizations 
("COSO"),  internal  auditors  play  an 
important  role  in  evaluating  and 
monitoring  a  company's  internal  control 
system.^**  As  a  result,  some  argue  that 


internal  auditors  are,  in  effect,  part  of  a 
company's  system  of  internal 
accounting  control.'*" 

Since  the  external  auditor  generally 
will  rely,  at  least  to  some  extent,  on.the 
internal  control  system  when 
conducting  the  audit  of  the  financial 
statements,*  1  the  auditor  may  be  relying 
on  his  or  her  firm's  own  work,  which 
was  performed  as  part  of  the  internal 
controls  and  internal  audit  function.  In 
essence,  by  outsourcing  the  internal 
audit  function,  the  auditor  assumes  a 
management  responsibility  and  becomes 
part  of  the  company's  control  system. 

Proposed  rule  2-01(c)(4)(v)  provides 
that  an  auditor  is  not  independent  when 
the  auditor  performs  internal  audit 
services  related  to  the  internal 
accounting  controls,  financial  systems, 
or  financial  statements,  for  an  audit 
client.  This  does  not  include 
nonrecurring  evaluations  of  discrete 
items  or  programs  that  are  not  in 
substance  the  outsourcing  of  the 
internal  audit  function.  It  also  does  not 
include  operational  internal  audits 
unrelated  to  the  internal  accounting 
controls,  financial  systems,  or  financial 
statements. 

We  are  concerned  about  the  effect  of 
the  proposed  rule  on  small  businesses 
that  have  no  internal  audit  department 
or  staff.  Smaller  firms  may  not  have 
sufficient  need  for  full-time  internal 
auditors  but  nonetheless,  may  need 
some  services  that  internal  auditors 
typically  provide,  which  they  obtain 
from  their  external  auditors.  We 
understand  that,  unless  these  companies 
can  turn  to  their  external  auditors,  the 
work  may  not  be  done  at  all  or  only  at 
a  significant  cost  to  the  company 
because  the  company  would  have  to 
engage  a  separate  accounting  firm  to 
provide  these  services.'*^  Existing 
Commission  independence  rules 
contain  an  exception  for  small 
businesses  identified  as  those  with 
assets  totaling  less  than  $200  million.'*^ 
However,  our  proposed  rules  contain  no 
such  exception  because,  regardless  of 
the  entity's  size,  the  Act  appears  to  view 
the  auditor  as  being  in  a  position  of 
auditing  his  or  her  own  work. 

•  Is  the  definition  of  the  "internal 
audit  function"  sufficiently  clear? 

•  We  solicit  conunent  on  whether  an 
exception  should  be  provided  for  small 


^  Letter  of  Lynn  Turner,  Chief  Accountant.  SEC. 
to  Commissione  Nazionale  per  la  Societa  Sonieta  e 
la  Borsa  re:  statutory  procedures  (August  24.  2000). 


30  See  Committee  of  Sponsoring  Organizations  of 
the  Treadway  Commission  (COSO),  Internal 


Contwi— Integrated  Framework,  at  7  (1992)  (the 
■COSO  Report"). 

*".See  SAS  No.  65,  "The  Auditor's  Consideration 
of  the  Internal  Audit  Function  in  an  Audit  of 
Financial  Statements,"  AU§322. 

<•  AICPA  SAS  Na  55.  AU  8  319  (effective  lor 
audits  on  or  after  January  1,  1990). 

«  See  Release  No.  33-7919. 

*^\7  CFR  2-01(c)(4)(v)  currently  includes  a  $200 
million  threshold. 
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businesses.  If  so,  what  criteria  should 
we  consider  in  providing  such  an 
exception? 

•  Does  it  impair  an  auditor's 
independence  if  the  auditor  does  not 
provide  to  the  client  outsourcing 
services  related  to  the  internal  audit 
function  of  the  audit  client,  but  rather 
performs  individual  audit  projects  for 
the  client? 

•  Are  there  safeguards  that  can  be 
established  by  the  auditor  that  would 
allow  the  audit  client  to  outsource  the 
internal  audit  function  to  the  auditor 
without  impairing  its  independence? 

•  Would  it  impair  the  auditor's 
independence  if  the  auditor  performs 
only  operational  audits  that  are 
imrelated  to  the  internal  controls, 
financial  systems,  or  financial 
statements? 

•  Is  additional  guidance  necessary  to 
distinguish  the  services  that  would  be 
prohibited  under  this  proposed  rule 
from  those  services  that  would  be 
permitted  as  operational  audits? 

6.  Management  Functions 

We  are  not  proposing  any  significant 
change  to  our  current  rule  on 
management  functions.  Proposed  rule 
2-01(c)(4){vi)  provides  that  an 
accountant's  independence  is  impaired 
with  respect  to  an  audit  client  for  which 
the  accoimtant  acts,  temporarily  or 
permanently,  as  a  director,  officer,  or 
employee  of  an  audit  client,  or  performs 
any  decision-making,  supervisory,  or 
ongoing  monitoring  functions  for  the 
audit  client.  This  provision  is  consistent 
with  the  provisions  of  existing  rule  2- 
01(c)(4){vi).'M 

We  believe,  however,  that  provided 
the  auditor  does  not  act  as  an  employee 
or  perform  management  functions, 
services  in  connection  with  the 
assessment  of  internal  accoimting  and 
risk  management  controls  as  well  as 
providing  recommendations  for 
improvements  do  not  impair  an 
auditor's  independence.  Accountants 
must  gain  an  understanding  of  their 
audit  clients'  systems  of  internal 
accounting  controls  when  conducting 
an  audit  in  accordance  with  generally 
accepted  auditing  standards.'*^  With  this 
insight,  auditors  often  become  involved 
in  diagnosing,  assessing,  and 
recommending  to  audit  committees  and 
management,  ways  in  which  their  audit 
client's  internal  controls  can  be 


improved  or  strengthened.*^  These 
services  can  be  extremely  valuable  to 
companies,  and  they  may  also  facilitate 
the  performance  of  a  high  quality  audit. 
For  these  reasons,  we  are  proposing  to 
continue  to  allow  auditors  to  assess  the 
effectiveness  of  internal  controls  and  to 
recommend  improvements  in  the  design 
and  implementation  of  internal  controls 
and  risk  management  controls. 

At  the  same  time,  we  recognize  that 
when  an  auditor  designs  and 
implements  its  audit  client's  internal 
accounting  and  risk  management 
control  systems,  some  believe  that  the 
auditor  will  lack  objectivity  if  called 
upon  to  audit  financial  statements  that 
are  derived,  at  least  in  part,  from  data 
from  those  systems  or  when  reporting 
on  those  controls  or  on  management's 
assessment  of  those  controls.  As  such, 
we  believe  that  design  and 
implementation  of  internal  accounting 
and  risk  management  controls  are 
fundamentally  different  from  obtaining 
an  understanding  of  the  controls  and 
testing  the  operation  of  the  controls 
which  is  an  integral  part  of  any  audit  of 
the  financial  statements  of  a  company. 
Likewise,  design  and  implementation  of 
these  controls  is  different  from 
recommending  improvements  in  the 
internal  accounting  and  risk 
management  controls  of  an  audit  client. 

Because  of  this  fundamental 
difference,  we  believe  that  dr signing 
and  implementing  internal  accounting 
and  risk  management  controls  impairs 
the  auditor's  independence  because  it 
places  the  auditor  in  the  role  of 
management.  Conversely,  obtaining  an 
understanding  of.  assessing 
effectiveness  of.  and  recommending 
improvements  to  the  internal 
accounting  and  risk  management 
controls  is  fundamental  to  the  audit 
process  and  does  not  impair  the 
auditor's  independence. 

•  Do  services  related  to  designing  or 
implementing  internal  accounting 
controls  and  risk  management  controls 
result  in  the  auditor  auditing  his  or  her 
own  work?  Would  such  services  impair 
an  auditor's  independence  when  the 
auditor  is  required  to  issue  an  opinion 
on  the  effectiveness  of  the  control 
systems  that  he  or  she  designed  or 
implemented? 

•  Do  services  related  to  assessing  or 
recommending  improvements  to 
internal  accoimting  controls  and  risk 
management  controls  result  in  the. 
auditor  auditing  his  or  her  ov«rn  work? 
Would  such  services  impair  an  auditor's 


**  17  CFR  210.2-01  (c)(4)(vi). 

*^  AU  319.  "Consideration  of  Internal  Control  in 
a  Financial  Statement  Audit."  In  addition,  section 
404(b)  of  the  Act  requires  a  company's  audit  to 
attest  to  the  internal  control  report  provided 
annually  by  management. 


■•■AU  325,  "Communication  of  Internal  Control 
Related  Matters  Noted  in  an  Audit,"  requires  the 
auditor  to  communicate  reportable  conditions  and 
material  weaknesses  in  internal  control  to  the 
company's  audit  conunittee  or  equivalent. 


independence  when  the  auditor  is 
required  to  issue  an  attestation  report  on 
the  effectiveness  of  the  control  systems 
that  he  or  she  has  assessed  or  evaluated 
for  effectiveness? 

•  We  request  comment  on  whether 
there  are  circumstances  under  which  an 
accounting  firm  can  perform  or  assume 
management  functions  or 
responsibilities  for  an  audit  client 
without  impairing  independence? 

7.  Human  Resources 

Our  current  rules  deem  an  auditor  to 
lack  independence  when  performing 
certain  human  resources  functions,  and 
we  do  not  propose  any  significant 
change  to  those  rules.  Consistent  vnth 
our  current  rules,  proposed  rule  2- 
01(c)(4}(vii)  provides  that  an  auditor's' 
independence  is  impaired  with  respect 
to  an  audit  client  when  the  auditor 
searches  for  or  seeks  out  prospective 
candidates  for  managerial,  executive  or 
director  positions;  acts  as  negotiator  on 
the  audit  client's  behalf,  such  as 
determining  position,  status, 
compensation,  fringe  benefits,  or  other 
conditions  of  employment;  or 
undertakes  reference  checks  of 
prospective  candidates.  Under  the         * 
proposed  rule,  an  auditor's 
independence  also  is  impaired  when  the 
auditor  advises  an  audit  client  about  the 
design  of  its  management  or 
organizational  structure,  when  it 
engages  in  psychological  testing,  or 
other  formal  testing  or  evaluation 
programs,  or  recommends  or  advises  the 
audit  client  to  hire  a  specific  candidate 
for  a  specific  job. 

Assisting  management  in  human 
resource  selection  or  development 
places  the  auditor  in  the  position  of 
having  an  interest  in  the  success  of  the 
employees  that  the  auditor  has  selected, 
tested,  or  evaluated.  Accordingly, 
observer&>may  perceive  that  an  auditor 
would  be  reluctant  to  suggest  the 
possibility  that  those  employees  failed 
to  perform  their  jobs  appropriately,  or  at 
least  reasonable  investors  might 
perceive  the  auditor  to  be  reluctant, 
because  doing  so  would  require  the 
auditor  to  acknowledge  shortcomings  in 
its  human  resource  service.  The  auditor 
also  would  have  other  incentives  not  to 
report  such  employees'  ineffectiveness, 
including  that  the  auditor  would 
identify  and  be  identified  with  the 
recruited  employees. 

•  Are  there  additional  types  of  human 
resource  and  employee  benefit  services 
that  impair  an  auditor's  independence? 

•  Would  an  auditor's  independence 
be  impaired  if  the  auditor  provided 
personnel  hiring  assistance  for  only 

"non-executive  or  non-financial 
personnel? 
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•  Does  it  impair  an  auditor's 
independence  if  the  auditor  provides 
consultation  with  respect  to  the 
compensation  arrangements  of  the 
company's  executives? 

8.  Broker-Dealer.  Investment  Adviser  Or 
Investment  Banking  Services 

Our  current  rules  deem  an  auditor  to 
lack  independence  when  performing 
brokerage  or  investment  advising 
services  for  an  audit  client.-"'  We  are 
proposing  to  add  serving  as  an 
unregistered  broker-dealer '"'  to  our 
niles  that  prohibit  serving  as  a  promoter 
or  undenvriter.  making  investment 
decisions  on  behalf  of  the  audit  client  or 
otherwise  having  discretionary 
authority  over  an  audit  client's 
investments,  or  executing  a  transaction 
to  buy  or  sell  an  audit  client's 
investment,  or  having  custody  of  assets 
of  the  audit  client.  The  proposed  rule  is 
substantially  the  same  as  the 
Commission's  existing  rule  related  to 
the  provision  of  these  types  of  services 
to  audit  clients.-*^  We  are  including 
unregistered  broker-dealers  within  the 
proposed  rules  because  the  nature  of  the 
threat  to  independence  is  unchanged 
whether  the  entity  is  or  is  not  a 
registered  broker-dealer. 

Selling — directly  or  indirectly — an 
audit  client's  securities  is  incompatible 
with  the  auditor's  responsibility  of 
assuring  the  public  that  the  company's 
financial  condition  is  fairly  and 
accxirately  presented.  When  an 
accountant,  in  any  capacity. 


*' These  proposed  rules  are  not  meant  to  change 
the  Commission's  current  position  that  an  audit 
firm's  broker-dealer  division  can  cover  an  industry 
which  includes  an  audit  client  when  performing 
analyst  functions.  However,  analysis  of  a  specific 
audit  client's  stock  places  the  auditor  in  the 
position  of  acting  as  an  advocate  for  the  client  and 
would  cause  the  auditor  to  lack  independence. 

'**  Accountants  and  the  companies  that  retain 
them  should  recognize  that  the  key  determination 
required  here  is  a  functional  one  (/.p..  is  the 
accounting  firm  or  its  employee  acting  as  a  broker- 
dealer?).  The  failure  to  register  as  a  broker-dealer 
does  not  necessarily  mean  that  the  accounting  firm 
is  not  a  broker-dealer.  In  relevant  pan,  the  statutory 
definition  of  "broker"  captures  persons  "engaged  in 
the  business  of  effecting  transactions  in  securities 
for  the  account  of  others."  Securities  Exchange  Act 
of  1934  §  3(a)(4).  Unregistered  persons  who  provide 
services  related  to  mergers  and  acquisitions  or  other 
securities-related  transactions  should  limit  their 
activities  so  they  remain  outside  of  that  statutory 
definition.  A  person  may  "effect  transactions," 
among  other  ways,  by  assisting  an  issuer  to 
structure  prospective  securities  transactions,  by 
helping  an  issuer  to  identify  potential  purchasers  of 
securities,  or  by  soliciting  securities  transactions.  A 
person  may  be  "engaged  in  the  business."  among 
other  ways,  by  receiving  transaction-related 
compensation  or  by  holding  itself  out  as  a  broker- 
dealer.  Involvement  of  accounting  personnel  as 
unregistered  broker-dealers  not  only  can  impair 
auditor  independence,  but  also  would  violate 
section  15(a)  of  the  Exchange  Act. 

« 17  CFR  210.2-01(c)(4Kvui)  and  Release  No.  33- 
7919.  at  Section  D. 


recommends  to  anyone  (including  non- 
audit  clients)  that  they  buy  or  sell  the 
securities  of  an  audit  client  or  an 
affiliate  of  the  audit  client,  the 
accountant  has  an  interest  in  whether 
those  recommendations  were  correct. 
That  interest  could  affect  the  audit  of 
the  client  whose  securities,  or  whose 
affiliate's  securities,  were 
recommended.  These  concepts  are 
echoed  in  the  "simple  principles" 
included  in  the  legislative  history  to  the 
Sarbanes-Oxley  Act.*°  For  example,  if 
an  auditor  uncovers  an  accounting  error 
in  a  client's  financialstatements.  and  the 
auditor,  in  an  investment  adviser 
capacity,  had  recommended  that  client's 
securities  to  investment  clients,  the 
auditor  performing  the  audit  may  be 
reluctant  to  recommend  changes  to  the 
client's  financial  statements  if  the 
changes  could  negatively  affect  the 
value  of  the  securities  recommended  by 
the  auditor  to  its  investment  adviser 
clients. 

Broker-dealers*'  often  give  advice 
and  recommendations  on  investments 
and  investment  strategies.  The  value  of 
that  advice  is  measured  principally  by 
the  performance  of  a  customer's 
securities  portfolio.  When  the  customer 
is  an  audit  client,  the  accountant  has  an 
interest  in  the  value  of  the  audit  client's 
securities  portfolio,  even  as  the 
accountant  values  the  portfolio  as  part 
of  an  audit.  Thus,  the  auditor  would  be 
placed  in  a  position  of  auditing  his  or 
her  own  work.  Fiulhermore.  the  auditor 
is  placed  in  a  position  of  acting  as  an 
advocate  on  behalf  of  the  client. 

•  We  solicit  comment  on  the  scope  of 
the  proposal.  Are  there  other  securities 
professional  services  that  the  rule 
should  expressly  identify  as  impairing 
independence? 

•  Would  an  auditor's  independence 
be  impaired  if  the  auditor  acted  as  a 
securities  analyst  covering  the  sector  or 
industry  of  an  audit  client? 

•  Should  we  adopt  rules  that  would 
clarify  when  the  auditor  is  acting  as  an 
unregistered  broker-dealer?  If  so.  what 
should  those  rules  be? 

9.  Legal  Services 

Our  current  rule  states  that  an  auditor 
is  deemed  to  lack  independence  when 


^o  Floor  Statement  of  Senator  Sarbanes.  148  Cong. 
Rec.  S7364  (July  25.  2002)  '.  *    *   *  A  public 
company  auditor  should  not  be  a  promoter  of  the 
company's  stock  or  other  financial  interest  (as  it 
would  be  if  it  served  as  broker-dealer,  investment 
adviser,  or  investment  banker  for  the  company)." 

^<  In  the  past,  some  have  expressed  concern  that 
terms  such  as  "securities  professional"  and 
"analvst"  are  not  defined  in  the  securities  laws  and 
use  of  the  terms  could  cause  confusion.  Because  of 
that  concern,  we  have  not  used  those  terms  in  these 
proposed  rules.  We  note,  however,  that  broker- 
dealers  provide  an  array  of  services  that  may 
include  certain  analyst  activities. 


he  or  she  provides  legal  services  to  an 
audit  client.  The  proposed  rule  provides 
that  an  accountant  is  not  independent  of 
an  audit  client  if  the  accountant 
provides  any  service  to  the  audit  client 
that,  under  circiunstances  in  which  the 
service  is  provided,  could  be  provided 
only  by  someone  licensed,  admitted  or 
otherwise  qualified  to  practice  law  in 
the  jurisdiction  in  which  the  service  is 
provided.  The  proposed  rules  would 
apply  to  foreign  and  U.S.  accounting 
firms  equally,  minimizing  the  instances 
where  legal  services  are  provided  by  the 
auditor  to  the  audit  client. 

A  lawyer's  core  professional 
obligation  is  to  advance  clients' 
interests.  Rules  of  professional  conduct 
require  the  lawyer  to  "represent  a  client 
zealously  and  diligently  within  the 
bounds  of  the  law."*^  The  lawyer  must 
"take  whatever  lawful  and  ethical 
measures  are  required  to  vindicate  a 
client's  cause  or  endeavor.  •  *  *  In  the 
exercise  of  professional  judgment,  a 
lawyer  should  always  act  in  a  manner 
consistent  with  the  best  interests  of  the 
client."*^  Unlike  an  auditor,  a  lawyer 
takes  basic  direction  from  the  client.  We 
have  long  maintained  that  an  individual 
cannot  be  both  a  zealous  legal  advocate 
for  management  or  the  client  company, 
and  maintain  the  objectivity  and 
impartiality  that  are  necessary  for  an 
audit.**  The  Supreme  Court  has  agreed 
with  our  view.  In  Arthur  Young,  the 
Supreme  Court  emphasized.  "If 
investors  were  to  view  the  auditor  as  an 
advocate  for  the  corporate  client,  the 
value  of  the  audit  function  itself  might 
well  be  lost."" 

We  recognize  that  there  may  be 
implications  for  some  foreign  registrants 
from  this  proposal.  For  example,  we 
understand  that  in  some  jurisdictions  it 
is  mandatory  that  someone  licensed  to 
practice  law  perform  tax  work,  and  that 
an  accounting  firm  providing  such 
services,  therefore,  would  be  deemed  to 
be  providing  legal  services. 
Accordingly,  we  are  interested  in 
imderstanding  the  implications  of  this 
proposal  on  foreign  private  issuers. 

•  Are  there  any  particular  legal 
services  that  should  be  exempted  from 
the  rule? 

•  Would  making  the  rule's 
application  depend  upon  the 
jurisdiction  in  which  the  service  is 
provided  leave  the  rule  subject  to  any 


"  See.  e.g.,  D.C.  Rules  of  Professional  Conduct, 
rule  1.3(a}. 

"W.  at  rule  1.5. 

^  In  the  Matter  of  Charles  Falk.  AAER  No.  1 1 34 
(May  19,  1999)  (formally  disciplining  an  attorney/ 
accountant  who  gave  legal  advice  to  an  audit  client 
of  another  partner  in  his  accounting  firm). 

=>*  United  States  v.  Arthur  Young.  465  U.S  805 
(1984)  at  819-20  n.15. 
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significant  uncertainty,  or  pose  the 
prospect  of  any  significant  comple3dty 
or  unfairness? 

•  Should  there  be  any  exception  for 
legal  services  provided  in  foreign 
jurisdictions?  For  example,  in  some 
countries  only  a  law  firm  may  provide 
tax  services.  Should  a  foreign 
accounting  firm  be  permitted  to  provide, 
through  an  affiliated  law  firm,  tax  or 
other  services  that  a  U.S.  accoimting 
firm  could  provide  to  a  U.S.  audit  client 
without  impairing  the  firm's 
independence?  Why  or  why  not? 

•  Should  there  be  an  exception  for 
legal  services  provided  to  issuers  in 
foreign  jurisdictions?  Should  any  such 
exception  be  tailored  to  avoid 
undermining  the  purpose  of  the 
restriction?  For  example,  could  fees  for 
legal  services  be  limited  to  a  small 
percentage  [e.g.,  5%  or  10%)  of  the 
amount  of  fees  for  audit  services?  Could 
partners  providing  audit  services  be 
prohibited  from  being  involved  in  the 
provision  of  legal  services  or  from 
receiving  compensation  based  on  such 
services? 

•  Should  any  such  exception  have  a 
"sunset"  provision  that  would  both 
allow  foreign  private  issuers  a  transition 
period  and  allow  the  Commission  to 
review  the  situation  regarding  legal 
services? 

10.  Expert  Services 

Our  current  rules  do  not  provide  that 
an  auditor  is  deemed  to  lack 
independence  when  providing  expert 
services  to  an  audit  client.  The  Act, 
however,  includes  expert  services  in  the 
list  of  prohibited  services.  As  discussed 
earlier,  the  legislative  history, 
particularly  related  to  expert  services,  is 
focused  on  the  auditor's  role  when 
serving  in  an  advocacy  capacity.  Our 
proposed  rules  interpret  the  legislative 
prohibition  in  light  of  the  three  basic 
principles  of  independence  discussed 
previously. 

During  the  Senate  Floor  debate. 
Senator  Sarbanes  stated.  "A  public 
company  auditor,  to  be  independent, 
should  not  act  as  an  advocate  of  its 
audit  client  (as  it  would  if  it  provided 
legal  and  expert  services  to  an  audit 
client  in  judicial  or  regulatory 
proceedings)."  *"  The  proposed  nde. 
therefore,  states  that  an  accountant's 
independence  is  impaired  as  to  an  audit 
client  if  the  accoimtant  provides  expert 
opinions  for  an  audit  client  in 
connection  with  legal,  administrative,  or 
regulatory  proceedings  or  acts  as  an 


advocate  for  an  audit  client  in  such 
proceedings. 

Clients  retain  experts  to  lend 
authority  to  their  contentions  in  various 
proceedings  by  virtue  of  the  expert's 
specialized  knowledge  and  experience. 
The  provision  of  expert  services  by  the 
accountant  may  create  the  appearance 
that  the  accoimtant  is  acting  as  the 
client's  advocate  in  pursuit  of  the 
client's  interests.  The  appearance  of 
advocacy  (and  the  corresponding 
appearance  of  mutual  interest)  created 
by  providing  expert  services  is  sufficient 
to  deem  the  accountant's  independence 
impaired. 

Our  prohibition  on  the  provision  of 
expert  services  would  include  providing 
consultation  and  other  services  to  an 
audit  client's  legal  counsel  in 
connection  with  litigation, 
administrative  or  regulatory 
proceedings.  As  discussed  above  in  the 
context  of  the  provision  of  legal 
services,  legal  coiuisel  have  an  ethical 
duty  to  "represent  a  client  zealously  and 
diligently  within  the  boimds  of  the  law" 
and  to  "teike  whatever  lawful  and 
ethical  measures  are  required  to 
vindicate  a  client's  cause  or 
endeavor."  *^  An  auditor  who  takes  on 
such  duties,  either  directly  or  by  being 
engaged  by  the  audit  client's  legal 
counsel,  takes  on  a  role  as  an  advocate 
for  the  client. 

The  prohibition  on  providing 
"expert"  services  included  in  this  rule 
proposal  covers  services  that  result  in 
the  accoimting  firm's  specialized 
knowledge,  experience  and  expertise 
being  used  to  support  the  contentions  of 
the  audit  client  in  various  adversarial 
proceedings.  Therefore,  under  our 
proposed  rule,  an  auditor's 
independence  would  be  impaired  if  the 
auditor  were  engaged  by  the  audit 
client's  legal  counsel  to  provide  expert 
witness  or  other  services,  including 
accounting  advice,  opinions,  or  forensic 
accounting  services,  in  connection  with 
the  client's  participation  in  a  legal, 
administrative,  or  regulatory 
proceeding.  For  example,  an  auditor 
could  not  provide  forensic  accounting 
services  to  the  audit  client's  legal 
representative  in  connection  with  an 
investigation  by  the  Commission's 
Division  of  Enforcement.  Nor  could  an 
accounting  firm  appear  as  an  expert 
witness  in  a  utility  rate  setting 
proceeding  in  support  of  an  audit 
client's  request  for  an  increase  in  fees. 

Our  proposals,  however,  would  not 
prohibit  an  auditor  bom  assisting  the 
audit  committee  in  fulfilling  its 
responsibilities  in  connection  with  the 


financial  reporting  process.*"  Although 
under  our  proposals,  an  auditor's 
independence  would  be  impaired  if  it 
were  engaged  by  the  audit  client's 
counsel  to  provide  advice  or  forensic 
accounting  services  in  connection  with 
a  legal,  administrative  or  regulatory 
proceeding,*^  the  auditor's 
independence  would  not  be  impaired  if 
it  were  assisting  the  audit  committee  in 
fulfilling  its  responsibility  to  conduct  its 
own  investigation  of  a  potential 
accounting  impropriety,  so  long  as  the 
auditor  did  not  take  on  the  role  of  an 
advocate  in  such  an  investigation.^  For 
example,  an  audit  committee  may 
engage  the  auditor  to  render  forensic 
services,  and  should  the  audit 
committee  choose  to  engage  counsel,  the 
work  product  of  the  auditor  may  be 
provided  to  the  audit.committee's 
counsel  without  impairing  the  auditor's 
independence.  We  believe  it  is 
important  that  auditors  be  allowed  to 
assist  the  audit  committee  in  their 
capacity  as  investors'  representatives. 

In  this  regard,  our  proposals  also 
would  not  prohibit  an  auditor  from 
testifying  as  a  fact  witness  to  its  audit 
work  for  a  particular  audit  client.  In 
those  instances,  the  auditor  is  merely 


^  See  Floor  Statement  of  Senator  Sarbanes,  148 
Cong.  Rec.  S7364  (July  25.  2002). : 


^'  See.  e.g.,  D.C.  Rules  of  Professional  Conduct, 
rule  1.3(a)  and  1.5. 


^0  For  example,  section  301  of  the  Act  stipulates 
that  each  audit  committee  shall  have  the  authority 
to  engage  independent  counsel  and  other  advisers, 
as  it  determines  necessary  to  carry  out  its  duties. 

^  In  October  2001 ,  we  set  forth  some  of  the 
criteria  that  we  considered  important  to  assessing 
whether  to  credit  self-policing,  self-reporting, 
remediation  and  cooperation  in  SEC  enforcement 
investigations.  One  of  the  criteria  we  identified 
related  to  whether  the  company  had  undertaken  a 
thorough  review  of  the  conduct  at  issue: 

10.  Did  the  company  commit  to  learn  the 
truth,  fully  and  expeditiously?  Did  it  do  a  thorough 
review  of  the  nature,  extent,  origins  and 
consequences  of  the  conduct  and  related  behavior? 
Did  management,  the  Board  or  committees 
consisting  solely  of  outside  directors  oversee  the 
review?  Did  company  employees  or  outside  persons 
perform  the  review?  If  outside  persons,  had  they 
done  other  work  for  the  company?  Where  the 
review  was  conducted  by  outside  counsel,  had 
management  previously  engaged  such  coun^l? 
Were  scope  limitations  placed  on  the  review?  If  to. 
what  were  they? 

Report  of  Investigation  Pursuant  to  Section  21(a) 
of  the  Securities  Exchange  Act  of  1934  and 
Commission  Statement  on  the  Relationship  of 
Cooperation  to  Agency  Enforcement  Decisions, 
Accounting  and  Auditing  Enforcement  Release 
("AAER")  No.  1470  (Oct.  23.  2001). 

Depending  on  the  conduct  at  issue,  it  may  be 
necessary  for  a  company  to  engage  an  accountant 
to  conduct  a  forensic  accounting  review  or  audit, 
while  our  proposal  does  not  set  forth  independence 
requirements  for  forensic  consultants,  consistent 
with  the  principles  we  set  forth  in  October  2001, 
we  will  consider  the  objectivity  of  the  forensic 
accountant  as  to  the  issues  being  investigated  in 
assessing  whether  to  credit  the  forensic  work. 

*"An  auditor's  independence  would,  however ,"be 
impaired  if  its  assistance  to  the  audit  committee 
included  defending,  or  helping  to  defend,  the  audit 
committee  or  the  company  generally  in  a 
shareholder  class  action  or  derivative  lawsuit,  other 
than  as  a  foct  witness. 
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providing  a  factual  account  of  what  he 
or  she  observed  and  the  judgments  he  or 
she  made.  An  accounting  firm  that,  after 
receiving  appropriate  authorization 
from  an  audit  client's  audit  committee, 
had  prepared  an  audit  client's  tax 
returns,  also  could  appear  as  a  fact 
witness  in  tax  court  to  explain  how  the 
returns  were  prepared. 

•  Are  there  circumstances  in  which 
providing  audit  clients  with  expert 
services  in  legal,  administrative,  or 
regulatory  filings  or  proceedings  should 
not  be  deemed  to  impair  independence? 

•  Should  an  auditor  be  permitted  to 
serve  as  a  non-testifying  expert  for  an 
audit  client  in  connection  with  a 
proceeding? 

•  Is  the  definition  of  prohibited 
expert  services  appropriate?  Why  or 
why  not? 

•  Is  the  distinction  between  advocacy 
and  providing  appropriate  assistance  to 
an  audit  committee  sufficiently  clear? 

11.  Tax  Services 

Section  201  of  the  Sarbanes-Oxley  Act 
identifies  specific  categories  of  non- 
audit  services  that  are  prohibited  for 
accounting  firms  to  provide  for  their 
audit  clients.  Additionally,  the  Act 
specifies  that  the  audit  committee  must 
pre-approve  all  non-prohibited  non- 
audit  services.  In  particular,  the  Act 
states  that: 

A  registered  public  accounting  Hrm  may 
engage  in  any  non-audit  service,  including 
tax  services,  that  is  not  described  in  any  of 
paragraphs  (1)  through  (9)  of  subsection  (g) 
for  an  audit  client,  only  if  the  activity  is 
approved  in  advance  by  the  audit  committee 
of  the  issuer.^'  (Emphasis  added.) 

Nothing  in  these  proposed  rules  is 
intended  to  prohibit  an  accounting  firm 
from  providing  tax  services  to  its  audit 
clients  when  those  services  have  been 
pre-approved  by  the  client's  audit 
committee.  As  discussed  in  our 
previously  proposed  rules  ^^  on 
independence,  tax  services  are  unique, 
not  only  because  there  are  detailed  tax 
laws  that  must  be  consistently  applied, 
but  also  because  the  Internal  Revenue 
Service  has  discretion  to  audit  any  tax 
return.^  *  In  addition,  the  Congressional 
intent  behind  the  above  quoted 
reference  to  "tax  services"  would 
appear  to  be  that  auditor  independence 
is  not  impaired  by  an  accountant 
providing  traditional  tax  preparation 
services  to  an  audit  client  or  an  affiliate 
of  an  audit  client. 

While  we  do  not  define  "tax 
services,"  we  understand  that  tax 


»  Sarbanes-OxIey  Act  of  2002,  section  201. 

"Release  Nos.  33-7870,  "Revision  of  the 
Commission's  Auditor  Independence 
Requirements. "  (June  30,  2000)  (65  FR  43148). 


services  can  include  a  range  of  activities 
including  the  preparation  of  tax  returns, 
tax  compliance,  tax  planning,  tax 
recovery,  and  other  tax-related  services. 
In  addition,  many  engagements  will 
require  that  an  auditor  review  the  tax 
accrual  that  is  included  in  the  financial 
statements.  Reviewing  tax  accruals  is 
part  of  audit  services  and  is  not,  in  and 
of  itself,  deemed  to  be  a  tax  compliance 
service. 

Classifying  a  service  as  a  "tax  service" 
however,  does  not  mean  that  the  service 
may  not  be  within  one  of  the  categories 
of  prohibited  services  or  may  not  result 
in  an  impairment  of  independence 
under  rule  2-01{b).  The  accounting  firm 
and  the  registrant's  audit  committee 
should  consider,  for  example,  whether 
the  proposed  non-audit  service  is  an 
allowable  tax  service  or  constitutes  a 
prohibited  legal  service  or  expert 
service.  As  part  of  this  process,  the 
accounting  firm  and  the  audit 
committee  should  be  mindful  of  the 
three  basic  principles  which  cause  an 
auditor  to  lack  independence  with 
respect  to  an  audit  client:  (1)  The 
auditor  cannot  audit  his  or  her  own 
work.  (2)  the  auditor  cannot  function  as 
a  part  of  management,  and  (3)  the 
auditor  cannot  serve  in  an  advocacy  role 
for  the  client.**"'  For  example,  where  an 
accountant  provides  representation 
before  a  tax  court  the  accountant  serves 
as  an  advocate  for  his  or  her  client  and 
the  accountant's  independence  would 
be  impaired.  Another  example  would  be 
the  formulation  of  tax  strategies  (e.g.  tax 
shelters)  designed  to  minimize  a 
company's  tax  obligations.**^  The 
provision  of  these  types  of  services  may 
require  the  accountant  to  audit  his  or 
her  own  work,  to  become  an  advocate 
for  the  client's  position  on  novel  tax 
issues,  or  to  assume  a  management 
function. 

We  also  are  considering  whether 
special  considerations  apply  when  the 
auditor  provides  a  tax  opinion  for  the 
use  of  a  third  party  in  connection  with 
a  business  transaction  between  the  audit 
client  and  the  third  party.  The  tax 
opinion  may  be  vital  in  the  audit- 
client's  efforts  to  induce  the  third  party 
to  enter  into  the  transaction,  particularly 
when  the  transaction  is  tax-driven. 
Under  those  circumstances,  the  auditor 
may  be  acting  as  an  advocate  for  the 


audit  client  by  actively  promoting  the  • 
client's  interests. 

•  We  request  comment  on  whether 
providing  tax  opinions,  including  tax 
opinions  for  tax  shelters,  to  an  audit 
client  or  an  affiliate  of  an  audit  client 
under  the  circumstances  described 
above  would  impair,  or  would  appear  to 
reasonable  investors  to  impair,  an 
auditor's  independence. 

•  Are  there  tax  services  that  should 
be  prohibited  by  the  Commission's 
independence  rules? 

•  Is  it  meaningful  to  categorize  tax 
services  into  permitted  and  disallowed 
activities?  If  so,  what  categories  and 
related  definitions  would  make  the 
demarcation  meaningful? 

C.  Partner  Rotation 

Section  301  of  the  Sarbanes-Oxley  Act 
specifies  that  the  audit  committee  has 
the  responsibility  for  appointment, 
compensation,  and  oversight  of  the 
work  of  the  company's  audit  firm.  In 
that  capacity,  the  audit  committee  has 
the  responsibility  for  evaluating  and 
determining  that  the  audit  engagement 
team  has  the  competence  necessary  to 
conduct  the  audit  engagement  in 
accordance  with  GAAS. 

The  Sarbanes-Oxley  Act  also  requires 
rotation  of  certain  audit  partners  on  a 
five-year  basis  in  order  to  continue  to 
provide  audit  services  for  a  registrant. 
Section  203  of  the  Sarbanes-Oxley  Act 
of  2002  specifies  that: 

It  shall  be  unlawful  for  a  registered  public 
accounting  firm  to  provide  audit  services  to 
an  issuer  if  the  lead  (or  coordinating)  audit 
partner  (having  primary  responsibility  for  the 
audit),  or  the  audit  partner  responsible  for 
reviewing  the  audit,  has  performed  audit 
services  for  that  issuer  in  each  of  the  5 
previous  fiscal  years  of  that  issuer. 

The  concept  of  audit  partner^* 
rotation  is  not  new.  Indeed,  accounting 
firms  that  audit  registrants  are  currently 
subject  to  audit  partner  rotation 
requirements.  The  current  requirements 
of  the  AICPA's  SEC  Practice  Section 
("SECPS")  call  for  the  engagement 
partner  to  rotate  off  the  engagement  after 
seven  years  to  remain  off  the 
engagement  for  two  years.*' 


"  These  principles  are  similar  to  the  four 
governing  principles  included  in  the  preliminary 
note  to  the  Commission's  current  independence 
rules.  The  four  governing  principles  are  whether  the 
accountant:  (1)  Has  a  mutual  or  conflicting  interest 
with  the  audit  client.  (2)  audits  his  or  her  firm's 
own  work,  (3)  functions  as  management  or  an 
employee  of  the  audit  client,  or  (4)  acts  as  an 
advocate  for  the  audit  client. 

«■*  U.S.  V  KPMG  LLP  (July  9,  2002)  and  U.S.  v  BDO 
Seidman  ()uly  9,  2002). 


»»  For  purposes  of  this  portion  of  the  release,  the 
term  partner  refers  to  an  individual  who  is  a 
proprietor,  partner,  principal,  or  shareholder  of  the 
accounting  firm. 

"'American  Institute  of  Certified  Public 
Accountants  (AlCPA),  SEC  Practice  Section, 
Requirements  of  Members,  at  item  e.  The 
membership  requirements  are  available  online  at 
http://www.aicpa.org/members/div/secps/ 
require.htm.  Audit  firms  which  are  members  of  the 
SEC  Practice  Section  must  comply  with  its  rules 
(e.g.,  partner  rotation)  and  undergo  periodic  peer 
review  to  ensure  that  the  firms'  audit  practice  is 
consistent  with  both  the  rules  of  the  AICPA  and 
those  of  the  Commission. 
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The  Sarbanes-Oxley  Act  clearly 
specifies  that  the  lead  audit  partner  and 
reviewing  partner  should  serve  on  the 
engagement  in  that  capacity  for  no  more 
than  five  consecutive  years.  The 
Commission  is  proposing  rules  to  clarify 
the  five-year  rotation  requirement 
specified  in  the  Sarbanes-Oxley  Act. 

As  noted  above,  existing  SECPS 
membership  requirements  stipulate  that 
a  rotated  partner  may  not  serve  on  the 
audit  engagement  for  two  consecutive 
years  following  rotation.""  In  addition  to 
covering  more  partners,**^  the  proposed 
rules  expand  this  requirement  and 
require  that,  following  rotation,  a 
partner  may  not  provide  such  services  . 
for  a  period  of  five  consecutive  years. 
We  believe  that  partners  should  not 
return  to  the  engagement  for  five-years 
in  order  to  ensure  investors  that  there 
will  be  a  periodic  &«sh  look  at  the 
accounting  and  auditing  issues 
confrtinting  the  company.  If  a  shorter 
"time-out"  provision  is  used,  investors 
might  believe  that  partners  merely 
would  be  placed  in  secondary  role  for 
a  year  or  two.  only  to  resume  the  same 
roles  that  they  previously  occupied  and 
to  return  to  the  prior  engagement  team's 
approach  to  the  accounting  and  auditing 
issues.  If  a  partner  is  removed  &t>m  an 
engagement  for  five-years,  it  would 
appear  more  likely  that  the  partner  will 
be  placed  on  a  difi^erent  engagement  and 
not  held  in  abeyance  only  to  return  to 
the  previous  engagement.  While  we 
anticipate  that  accounting  firms,  when 
possible,  would  stagger  the  rotation  of 
partners  to  provide  a  continuity  of 
knowledge  about  the  company,  we 
believe  the  five-year  period  in  the 
proposed  rule  would  assure  a  complete 
turnover  of  persoimel  every  five  years. 

With  respect  to  determining  which 
partners,  principals  and  shareholders 
should  be  included,  the  proposed  rules 
would  go  beyond  the  minimum 
specified  by  the  Act.  As  noted  above, 
the  Act  requires  that  the  lead  or 
coordinating  audit  partner  and  the  audit 
partner  responsible  for  reviewing  the 
audit  rotate  every  five  years.  Clearly,  the 
lead  partner  as  well  as  the  concurring 
review  partner  perform  critical 
functions  that  affect  the  conduct  and 
effectiveness  of  the  engagement. 
However,  in  many  larger  engagements, 
the  engagement  team  will  include  more 
than  just  the  lead  partner  and  the 
concurring  review  partner.  Obviously. 


the  larger  the  registrant  and  the  more 
diversified  the  registrant's  activities,  the 
more  likely  that  the  engagement  team 
will  include  multiple  partners, 
principals  or  shareholders. 

While  under  this  proposal,  firms 
would  be  required  to  rotate  multiple 
partners  in  these  situations,  nothing  in 
this  proposal  is  intended  to  imply  that 
all  partners  would  need  to  be  rotated  at 
the  same  time.  Indeed,  we  would  expect 
that  firms  would  stagger  the  rotation  of 
partners  to  ensure  that  the  engagement 
team  continues  to  have  appropriate 
expertise  to  allow  the  audit  engagement 
to  be  conducted  in  accordance  with 
GAAS. 

Partners,  principals  or  shareholders 
who  are  members  of  the  audit 
engagement  team  ^°  make  significant 
decisions  that  can  affect  the  conduct 
and  effectiveness  of  the  audit.  As  a 
result,  the  proposed  rules  would  require 
rotation  not  just  of  the  lead  and 
reviewing  partner,^'  but  of  partners  who 
perform  audit  services  for  the  issuer.'^ 
This  rotation  requirement  would 
include  the  lead  partner,  the  concurring 
review  partner,  the  client  service 
partner,  and  other  "line"  partners 
directly  involved  in  the  performance  of 
the  audit.  The  proposed  rules  ensure 
that  professionals  do  not  "grow-up"  or 
spend  their  entire  career  on  one 
engagement. 

Since  most  registrants  are  taxable 
entities,  an  assessment  of  the  registrant's 
tax  provision  accounted  for  in 
accordance  with  GAAP  '^  is  a  necessary 
part  of  the  audit  engagement.  As  a 
consequence,  there  may  be  "tax" 
partners  who  perform  significant 
services  related  to  the  audit  engagement. 
To  the  extent  that  such  services  are  a 
necessary  part  of  the  accoimting  firm's 
ability  to  complete  the  audit,  partners 
providing  those  services  would  be 
subject  to  these  rotation  requirements. 
However,  the  accounting  firm  may  also 
perform  tax  services  for  the  registrant. 
These  services  can  include  tax 
compliance  services  as  well  as  certain 
tax  planning  services.^'*  Such  services 


"Id. 

"^The  current  SECPS  membership  requirements 
stipulate  that  the  audit  engagement  partner  be 
rotated  every  seven  years  except  that  firms  with  less 
five  SEC  audit  clients  and  less  than  ten  partners  are 
exempted.  The  existing  SECPS  membership 
requirements  also  do  not  require  that  the  concurring 
partner  be  rotated. 


'oi7aTl210.2-01(f)(7). 

"  For  purposes  of  this  requirement,  references  to 
partner  include  principals,  shareholders  and  other 
positions  with  equivalent  responsibility. 

'2  Under  these  proposals,  we  believe  that  those 
partners  who  are  involved  on  a  continuous  basis  in 
the  audit  of  material  balances  in  the  financial 
statements  would  be  subject  to  the  rotation 
requirements  of  this  proposal.  For  example,  an 
actuarial  specialist  who  assists  in  auditing  the  loss 
reserves  for  an  insurance  company  would  be  subject 
to  the  rotation  requirement. 

'^  Statement  of  Financial  Accounting  Standards 
No.  109,  "Accounting  for  Income  Taxes"  (Feb 
1992). 

'*  These  services  would,  of  course,  be  subject  to 
the  audit  committee  pre-approval  requirements 
specified  in  section  202  of  die  Sarbanes-Oxley  Act 


are  not,  in  and  of  themselves,  deemed 
to  be  part  of  the  audit  or  other  attest 
engagement.'^  Thus,  a  partner  who  only 
provides  tax  services  for  the  registrant 
would  not  be  subject  to  the  rotation 
requirements.  However,  since  the 
financial  statements  typically  include 
the  amount  currently  payable  or 
refimdable,  the  accoimting  firm  must 
carefully  evaluate  whether  "tax" 
partners  are  performing  exclusively  tax 
services  or  whether  their  services  play 
a  role  in  the  audit  engagement. 

In  many  cases,  registrants  have 
complex  business  transactions  and  other 
situations  which  may  require  that  the 
engagement  team  consult  with  the 
accounting  firm's  national  office  or 
others  on  technical  issues.  Partners 
assigned  to  "national  office"  duties 
(which  can  include  both  technical 
accounting  and  centralized  quality 
control  fimctions)  who  may  be 
consulted  on  specific  accounting  issues 
related  to  a  client  are  not  considered 
members  of  the  audit  engagement  team 
even  though  they  may  consult  on  client 
matters  regularly.''*  While  these 
partners  play  an  important  role  in  the 
audit  process,  they  serve,  primarily,  as 
a  technical  resource  for  members  of  the 
audit  team.  Because  these  partners  are 
not  involved  in  the  audit  per  se  and  do 
not  routinely  interact  or  develop 
relationships  with  the  audit  client,  we 
do  not  believe  that  it  is  necessary  to 
rotate  the  involvement  of  these 
personnel. 

In  addition  to  the  audit,  registrants  are 
required  to  have  their  quarterly 
financial  information  subjected  to  a 
timely  review  by  the  accoimting  firm. 
Such  review  is  typically  conducted 
according  to  the  provisions  required  by 
generally  accepted  auditing  standards.'^ 
Furthermore,  section  404  of  the 
Sarbanes-Oxley  Act.  as  well  as  the 
Commission's  proposed  rules,'"  would 
require  the  accounting  firm  to  attest  to 
management's  report  on  the  registrant's 
internal  controls.  Both  a  timely  review 
engagement  and  an  attestation 
engagement  require  the  accounting  firm 
to  be  independent  with  respect  to  the 
registrant.  Accordingly,  the 
Commission's  proposed  rules  for 
partner  rotation  extend  to  partners  who 
serve  on  the  engagement  team  that 
conducts  the  timely  review  of  the 
registrant's  interim  financial 


and  the  accompanying  rules  proposed  in  this 
release. 

'^  See  the  discussion  in  part  B.l  1  of  this  release, 
supra. 

"17CFR210.2-01(f)(7). 

"  See  Codification  of  Statements  on  Auditing 
Standards  AU§  722. 

'•  Release  No.  33-8138  (Oct  22.  2002)  (67  FS 
66208). 
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information  as  well  as  the  engagement 
team  that  conducts  the  attest 
engagement  on  management's  report  on 
the  registrant's  internal  controls. 

Under  the  proposed  rules,  a  partner 
performing  audit,  review  or  attest 
services  to  an  investment  company 
could  only  do  so  if  they  had  not 
performed  such  services  for  any  entity 
within  the  investment  company 
complex,  as  defined  in  rule  2-01{f){14) 
of  Regulation  S-X  during  the  previous 
five  consecutive  years.  For  example,  the 
proposed  rule  would  prohibit  a  partner 
from  rotating  between  two  separate 
investment  company  issuers  within  an 
investment  company  complex.  The 
proposed  rule  also  would  prohibit  a 
partner  horn  rotating  between  an 
investment  company  issuer  and  any 
other  entity  within  the  investment 
company  complex. 

While  we  are  proposing  that  all 
partners  on  the  engagement  team  who 
perform  a  continuing  audit  function  be 
subject  to  the  partner  rotation 
requirements,  we  are  interested  in 
understanding  the  implications  of  this 
proposed  requirement  on  audit  firms. 
For  example,  it  has  been  suggested  by 
some  that  the  need  for  the  audit  firm  to 
rotate  its  audit  partners  might  be 
obviated  by  having  a  second  audit  firm 
periodically  perform  a  forensic  audit  to 
evaluate  the  work  of  the  existing 
auditor,  the  condition  of  the  company's 
internal  controls,  the  company's 
accounting  and  reporting  practices,  and 
other  matters.  Forensic  audits  are 
typically  conducted  by  specialized 
accountants  and  are  designed  to  go 
beyond  the  scope  of  a  financial 
statement  audit.  Indeed,  forensic  audits 
are  typically  conducted  when  there  is 
already  reason  to  suspect  wrongdoing  or 
baud.  Some  believe  that  having  a 
separate  set  of  examiners  conduct 
periodic  forensic  audits  would 
encourage  financial  statement  auditors 
to  take  greater  responsibility  for  the 
detection  of  fraud  and  illegal  acts  when 
auditing  financial  statements  due  to  the 
fact  that  another  set  of  auditors  would 
be  critically  evaluating  their  role. 
Additionally,  forensic  audits 
conceivably  could  give  the  audit 
committees  a  tool  to  better  evaluate  the 
quality  of  the  financial  statement 
auditors. 

A  possible  consequence  of  the  auditor 
rotation  requirement  is  that  some  firms 
may  be  unable  staff  the  audit 
engagement  team  with  sufficient 
partners  who  are  qualified  to 
understand  some  of  the  difficult  issues 
that  the  audit  client  faces.  This  may  be 
particularly  true  in  industries  where 
there  are  specialized  transactions, 
regulatory  processes,  or  accounting 


principles.  Nonetheless,  the  auditor  is 
required  to  conduct  the  audit  in 
accordance  with  generally  accepted 
auditing  standards.  In  particular,  the 
third  general  standard  requires  that  the 
auditor  exercise  due  professional  care  in 
the  conduct  of  the  audit  (see  AU 
150.02).  In  order  to  exercise  due 
professional  care,  it  would  be  necessary 
to  ensure  that  the  engagement  was 
properly  staffed  with  individuals 
competent  to  understand  the  unique 
issues  relevant  to  that  audit. 
Additionally,  the  quality  control 
standards  require  that  the  firm  have 
processes  in  place  to  ensure  that 
appropriate  personnel  are  assigned  to 
each  audit  engagement  [see  QC  20.13). 

•  Should  the  Commission  adopt  rules 
requiring  that  issuers  engage  forensic 
auditors  periodically  to  evaluate  the 
work  of  the  financial  statement 
auditors?  If  so.  how  often  should  the 
forensic  auditors  be  engaged?  What 
should  be  the  scope  of  the  forensic 
auditors'  work?  Would  doing  so  obviate 
the  need  to  require  partner  rotation  for 
the  audit  firm?  Alternatively,  could  the 
company  obtain  the  necessary  expertise 
by  engaging  other  outside  consultants? 
If  so,  what  type  of  consultants  should  it 
engage? 

•  Would  the  establishment  of  rules 
requiring  companies  to  engage  forensic 
auditors  periodically  provide  an 
opportunity  to  other  firms  to  enter  the 
market  to  provide  these  services? 

•  Should  the  Commission  establish 
requirements  for  firms  conducting 
forensic  audits?  If  so,  what  should  those 
requirements  be? 

•  Should  issuers  be  given  a  choice 
between  engaging  forensic  auditors 
periodically  and  having  the  audit 
partners  on  their  engagement  team  be 
subject  to  the  rotation  requirements? 
Why  or  why  not? 

•  What  are  the  costs  and  benefits  of 
engaging  forensic  auditors  to  evaluate 
the  work  of  the  financial  statement  audit 
firm? 

•  This  proposed  rule  would  apply  to 
the  audits  of  the  financial  statements  of 
"issuers."  Should  the  Conmiission 
consider  applying  this  rule  to  a  broader 
population  such  as  audits  of  the 
financial  statements  of  "audit  clients" 
as  defined  in  2-01(f)(6)  of  Regulation  S- 
X?  Why  or  why  not? 

•  For  organizations  other  than 
investment  companies,  the  rotation 
requirements  would  apply  to  significant 
subsidiaries  of  issuers.  Should  a 
different  approach  be  considered?  Is  so, 
what  approach  would  be  appropriate? 

•  Should  the  rotation  requirements 
apply  to  all  partners  on  the  audit 
engagement  team?  If  not,  which  partners 
should  be  subject  to  the  requirements? 


•  Is  the  proposed  guidance 
sufficiently  clear  as  to  which  audit 
engagement  team  partners  would  be 
covered  by  the  rule?  Is  the  proposed 
approach  appropriate?  If  not,  how  can  it 
be  improved? 

•  Is  the  exclusion  of  certain  "national 
office  partner"  personnel  from  the 
rotation  requirements  appropriate? 

•  Is  the  guidance  on  national  office 
partners  who  are  exempted  bom  the 
rotation  requirements  sufficiently  clear? 

•  Is  the  aistinction  between  a  member 
of  the  engagement  team  and  a  national 
office  partner  who  consults  regularly  (or 
even  continually)  on  client  matters 
sufficiently  clear? 

•  Should  certain  partners  performing 
non-audit  services  for  the  client  in 
connection  with  the  audit  engagement 
be  excluded  from  the  rotation 
requirements? 

•  Should  additional  personnel  (such 
as  senior  managers)  be  included  within 
the  mandatory  rotation  requirements? 

•  Is  it  appropriate  to  provide 
transitional  relief  where  the  proposed 
rules  are  more  restrictive  that  the 
provisions  of  the  Sarbanes-Oxley  Act? 

•  Are  there  situations  in  foreign 
jurisdictions  that  extended  partner 
rotation  could  be  modified  with 
additional  safeguards  or  limitations  that 
would  recognize  the  jurisdictional 
requirements  as  well  as  logistical 
limitations  that  may  exist? 

•  Should  the  rotation  requirements  be 
different  for  small  firms?  What  changes 
would  be  appropriate  and  why?  If  so, 
how  should  small  firms  be  defined? 

•  Would  the  proposed  rules  impose  a 
cost  on  smaller  firms  that  is 
disproportionate  to  the  benefits  that 
would  be  achieved? 

•  Is  the  five-year  "time  out"  period 
necessary  or  appropriate?  Would  some 
shorter  time  period  be  sufficient,  such 
as  two,  three  or  four  years?  Should  there 
be  different  "time  out"  periods  based  on 
a  partner's  role  in  the  audit  process? 

•  If  a  partner  rotates  off  an 
engagement  after  fewer  than  five  years, 
should  the  "time  out"  period  also  be 
reduced?  Why  or  why  not?  If  so,  how 
much  should  the  reduction  in  the  time 
out  period  be? 

•  Are  the  partner  rotation 
requirements,  as  proposed,  for 
investment  company  issuer's  or  other 
entities  in  the  investment  company 
complex  too  broad?  Should  we  only 
prohibit  a  partner  from  rotating  between 
investment  company  issuers  within  the 
same  investment  company  complex? 
Why  or  why  not? 

•  The  proposed  rules  would  not 
require  all  partners  on  the  audit 
engagement  team  to  rotate  at  the  same 
time.  Should  it?  Why  or  why  not? 


Federal  Register / Vol.  67,  No.  240 /Friday,  December  13,  2002 / Proposed  Rules  76793 


D.  Audit  Committee  Administration  of 
the  Engagement 

The  proposed  rules  recognize  the 
critical  role  played  by  audit  committees 
in  the  financial  reporting  process  and 
the  unique  position  of  audit  committees 
in  assuring  auditor  independence.  An 
effective  audit  committee  may  enhance 
the  auditor's  independence  by,  among 
other  things,  providing  a  forum  apart 
from  management  where  the  auditors 
may  discuss  thefr  concerns.  It  may 
facilitate  commimications  among  the 
board  of  directors,  management,  internal 
auditors  and  independent  accountants. 
An  audit  committee  also  may  enhance 
auditor  independence  from  management 
by  appointing,  compensating  and 
overseeing  the  work  of  the  independent 
auditors. 

The  audit  committee  should  approve 
the  engagement  of  the  independent 
accountant  to  audit  the  issuer  and  its 
subsidiary's  financial  statements  and 
have  ongoing  communications  with  the 
accountant.  The  proposals  would 
require  that  the  audit  committee  pre- 
approve  all  permissible  non-audit 
services  and  all  audit,  review  or  attest 
engagements  required  under  the 
securities  laws.  The  proposals  require 
that  either: 

•  Before  the  accountant  is  engaged  by 
the  audit  client  to  provide  services  other 
than  audit,  review  or  attest  services,  the 
audit  client's  audit  committee  expressly 
approve  the  particular  engagement;  or 

•  Any  such  engagement  be  entered 
into  pursuant  to  detailed  pre-approval 
policies  and  procedures  established  by 
the  audit  committee  and  the  audit 
committee  is  informed  on  a  timely  basis 
of  each  service. 

As  provided  in  the  Sarbanes-Oxley 
Act,  the  proposed  rules  recognize  audit 
services  to  be  broader  than  those 
services  required  to  perform  an  audit 
pursuant  to  generally  accepted  auditing 
standards.  For  example,  the  Act 
identifies  services  related  to  the 
issuance  of  comfort  letters  and  services 
related  to  statutory  audits  required  for 
insurance  companies  for  purposes  of 
state  law  as  audit  services.'"''  We 
recognize  that  domestically  and 
internationally  there  are  various 
requirements  for  statutory  audits.  These 
proposals  contemplate  this  fact; 
accordingly,  such  engagements  are 
viewed  as  audit  services  in  the  context 
of  these  proposals.  These  rules  require 
that  the  audit  committee  pre-approve  all 
such  services.  These  proposals  do 
anticipate  that  the  audit  committee  may 
approve  broadly  the  provision  of  audit. 


'"Section  202  of  the  Sarbanes-Oxley  Act:  15 
U.8.C78j-l(i«l)(A). 


review  and  attest  services  by  the  auditor 
to  the  issuer  and  its  subsidiaries. 

The  audit  committee  also  would  have 
the  sole  authority  to  pre-approve  the 
engagement  of  the  company's 
independent  accoimtant  to  expressly 
perform  particular  non-audit  services. 
The  audit  committee  also  could 
establish  policies  and  procedures 
provided  they  are  detailed  as  to  the 
particular  service  and  designed  to 
safeguard  the  continued  independence 
of  the  auditor.  Additionally,  the 
Sarbanes-Oxley  Act  allows  for  one  audit 
committee  member  to  pre-approve  the 
service. 

Unlike  other  issuers,  the  investment 
adviser  to  the  investment  company 
issuer  will  generally  engage  the  issuer's 
accountant  to  perform  non-auditing 
services  that  might  impact  the 
accoimtant's  independence.  The 
proposed  rule  would  require  pre- 
approval  not  only  of  the  non-auditing 
services  provided  to  the  investment 
company  issuer,  but  also  require  pre- 
approval  by  the  investment  company 
issuer's  audit  committee  of  the  non- 
auditing  services  provided  to  the 
investment  adviser  of  an  investment 
company  issuer  and  any  entity 
controlling,  controlled  by,  or  under 
common  control  with  the  investment 
adviser  that  provides  services  to  the 
investment  company.  The  proposed  rule 
would  not,  however,  require  the  audit 
committee  of  an  investment  company  to 
approve  the  auditing  or  non-auditing 
services  provided:  (i)  To  another 
investment  company  registrant  within 
an  investment  company  complex  as 
defined  in  rule  2-01{f){14);  (ii)  to  a  sub- 
adviser  that  primarily  provides  portfolio 
management  services  and  is  under  the 
direction  of  another  investment  adviser; 
and  (iii)  to  other  entities  within  the 
investment  company  complex  that  do 
not  provide  services  to  the  fund. 

Under  the  proposed  rule,  the 
investment  company's  audit  conmiittee 
would  be  able  to  establish  policies  and 
procedures  for  pre-approving  non- 
auditing  services  provided  not  only  to 
the  investment  company  issuer,  but  also 
its  investment  adviser  and  related 
entities  that  provide  services  to  the 
fund.  The  proposed  rule  would  permit, 
for  purposes  of  determining  whether  a 
non-auditing  service  meets  the  de 
minimis  exception,  the  investment 
company's  audit  committee  to  aggregate 
the  total  amoimt  of  revenues  paid  to  the 
investment  company's  accoimtant  by 
the  investment  company,  its  investment 
adviser  and  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  adviser  that 
provides  services  to  the  investment 
company. 


Also,  as  discussed  later  in  this  release, 
these  provisions  are  supplemented  as  a 
result  of  the  proposed  proxy  disclosing 
requirements.  We  believe  that 
disclosiue  of  the  procedures  the  audit 
committee  uses  to  pre-approve  audit 
services  will  provide  investors  valuable 
information  that  may  be  used  to 
evaluate  the  relationships  that  exist 
between  the  auditor  and  the  audit 
client. 

•  Should  the  Commission  create 
other  exceptions  (beyond  the  de 
minimis  exception)  that  would  allow  an 
audit  committee  to  adopt  a  policy  that 
contracts  that  are  recurring  {e.g.,  due 
diligence  engagements  in  connection 
with  a  series  of  insignificant 
acquisitions)  and  less  than  a  stated 
dollar  amoimt  (such  as  $25,000)  or  less 
than  a  stated  percentage  of  annual 
revenues  (such  as  1%  or  5%)  could  be 
entered  into  by  management  and  would 
be  reviewed  by  the  audit  committee  at 
its  next  periodic  meeting? 

•  Is  allowing  the  audit  committee  to 
engage  an  auditor  to  perform  non-audit 
services  by  policies  and  procedures, 
rather  than  a  separate  vote  for  each 
service,  appropriate?  If  so,  how  do  we 
ensure  that  audit  committees  have 
rigorous,  detailed  procedures  and  do 
not.  in  essence,  delegate  that  authority 
to  management? 

•  Should  more  or  fewer  aspects  be 
left  to  the  discretion  of  the  audit 
committee? 

•  Are  there  specific  matters  that 
should  be  communicated  to  or 
considered  by  the  audit  committee  prior 
to  its  engaging  the  auditor? 

•  What,  if  any,  audit  committee 
policies  and  procedures  should  be 
mandated  to  enhance  auditor 
independence,  interaction  between 
auditors  and  the  audit  committee,  and 
communications  between  and  among 
audit  committee  members,  internal 
audit  staff,  senior  management  and  the 
outside  auditor? 

•  Our  proposed  rules  do  not  contain 
exemptions  for  foreign  filers.  Are  there 
legal  or  regulatory  impediments  which 
may  make  it  difficult  for  certain  foreign 
filers  to  comply?  If  so.  what  safeguards 
can  these  foreign  filers  employ  to  ensure 
that  they  comply  with  the  proposed 
rules? 

•  Our  proposed  rules  requiring  the 
audit  committee  to  pre-approve  non- 
audit  services  to  be  provided  by  the 
company's  auditor  do  not  contain  an 
exemption  for  foreign  filers.  Are  there 
legal  or  regulatory  impediments  which 
may  make  it  difficult  for  certain  foreign 
filers  to  comply?  If  so,  what  safeguards 
can  these  foreign  filers  employ  to  ensure 
that  there  is  an  authorization  process  to 
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pre-approve  such  services  that  is 
separate  from  management? 

•  In  addition  to  legal  or  regulatory 
impediments,  are  there  practical 
impediments  which  would  make  it 
difficult  for  certain  foreign  filers  to 
comply  with  the  pre-approval 
requirements?  If  so,  what  are  these 
impediments?  What  safeguards  can  such 
an  entity  establish  to  better  implement 
the  proposed  rules  (which  is  to  separate 
the  decision  to  engage  the  auditor  for 
non-audit  services  from  management)? 

•  Should  the  Commission  provide 
additional  specific  guidance  to  assist 
audit  committees  when  deliberating 
auditor  independence  issues?  What 
topics  would  be  helpful? 

•  Our  proposed  rules  would  require 
the  audit  committee  of  an  investment 
company  to  pre-approve  the  non- 
auditing  services  provided  by  the 
accountant  of  the  investment  company 
to  the  investment  company's  investment 
adviser  and  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  adviser  that 
provides  services  to  the  investment 
company.  Should  the  audit  committee 
of  an  investment  company  registrant  be 
required  to  approve  any  non-auditing 
services  provided  to  the  investment 
adviser  and  any  entity  controlled, 
controlled  by,  or  under  common  control 
with  the  investment  adviser  that 
provides  services  to  the  fund?  Should 
the  scope  of  tht>  pre-approval 
requirement  be  expanded  or  narrowed? 
Why  or  why  not? 

•  Under  the  proposed  rules,  the  pre- 
approval  of  non-auditing  services  would 
permit,  for  purposes  of  determining 
whether  a  non-auditing  service  meets 
the  de  minimis  exception,  the 
investment  company's  audit  committee 
to  aggregate  total  revenues  paid  to  the 
investment  company's  accountant  by 
the  investment  company,  its  investment 
adviser  and  any  entity  controlled, 
controlled  by,  or  under  common  control 
with  the  investment  adviser  that 
provides  services  to  the  fund.  Should 
the  de  minimis  exception  be  determined 
separately  based  on  the  total  revenues 
paid  to  the  investment  company's 
accountant  by  each  entity? 

•  This  proposed  rule  would  apply  to 
"issuers."  Should  the  Commission 
consider  applying  this  rule  to  a  broader 
population  such  as  "audit  clients"  as 
defined  in  2-01(f)(6)  of  Regulation  S-X? 
Why  or  why  not? 

•  In  addition  to  the  requirement  that 
a  majority  of  the  directors  who  are  not 
interested  persons  of  the  registered 
investment  company  appoint  the 
independent  accountant  of  a  registered 
investment  company  under  the 
Investment  Company  Act  of  1940,  the 


proposed  rules  would  also  require  the 
audit  committee  of  an  investment 
company  to  separately  approve  the 
accountant.  For  registered  investment 
companies,  who  should  approve  the 
selection  of  the  accountant,  i.e. 
independent  directors,  the  audit 
committee,  or  both?  If  both,  should  the 
audit  committee  nominate  the 
independent  accountant  with  the 
independent  directors  making  the 
selection? 

E.  Compensation 

We  propose  to  amend  the  auditor 
independence  rules  to  address  the 
practice  of  auditors  being  compensated 
by  their  firms  for  selling  non-audit 
services  to  their  audit  clients.  The  new 
rule  would  provide  that  an  accountant 
is  not  independent  if,  at  any  point 
during  the  audit  and  professional 
engagement  period,""  any  partner, 
principal  or  shareholder  of  the 
accounting  firm  who  is  a  member  of  the 
audit  engagement  team  earns  or  receives 
compensation  based  oti  the  performance 
of,  or  procuring  of,  engagements  with 
that  audit  client,  to  provide  any 
services,  other  than  audit,  review,  or 
attest  services. 

Some  accounting  firms  offer  their 
professionals  cash  bonuses  and  other 
financial  incentives  to  sell  products  or 
services,  other  than  audit,  review,  or 
attest  services  to  audit  clients.  We  view 
such  incentive  programs  as  inconsistent 
with  the  independence  and  objectivity 
of  external  auditors  that  is  necessary  for 
them  to  maintain,  both  in  fact  and  in 
appearance.  The  Commission  believes 
that  any  partner,  principal  or 
shareholder  who  is  a  member  of  the 
audit  engagement  team  could  be 
influenced  adversely  as  a  result  of  the 
economic  benefits  that  may  be  derived 
by  promoting  the  firm's  non-audit 
services  to  audit  clients.  We  are 
concerned  that  an  auditor  might  be 
viewed  as  compromising  accounting 
judgments  in  order  not  to  jeopardize  the 
potential  for  increased  income  from 
sales  of  non-audit  services. 

"Compensation,"  as  used  in  the 
proposed  rule,  would  include  any  form 
of  income  or  monetary  benefit 
distributed  to  the  partner,  principal  or 
shareholder.  Compensation  would  be 


"o  "Audit  and  professional  engagement  period" 
includes  both  the  period  covered  by  the  financial 
statements  being  audited  or  reviewed  and  the 
period  of  engagement  to  audit  or  review  the  client's 
financial  statements  or  to  prepare  a  report  filed  with 
the  Commission.  The  period  of  engagement  begins 
when  the  auditor  signs  an  initial  engagement  letter 
or  begins  audit,  review  or  attest  procedures,  and 
ends  when  the  client  or  the  auditor  notifies  the 
Commission  that  the  client  is  no  longer  the 
auditor's  audit  client.  See  rule  Z-01(f)(5)  of 
Regulation  S-X.  17  CFR  210.2-01(f)(S). 


based  on  the  performance  or  sale  of  non- 
audit  services  if  the  partner,  principal, 
or  shareholder  were  financially 
rewarded  in  any  way  for  the 
performance  or  sale  of  such  services. 
For  example,  this  provision  would 
result  in  accoimting  firms  removing  the 
sale  of  non-audit  services  to  a  partner's 
audit  clients  from  the  criteria  used  to 
allocate  partnership  "units"  to  that 
partner.  It  also  would  apply  to  any  other 
vehicle  used  in  determining 
compensation  for  any  partner,  principal 
or  shareholder  who  is  a  member  of  the 
engagement  team.  This  provision  also 
reinforces  the  position  that  accountants 
at  the  partner  level  should  be  viewed  as 
skilled  professionals  and  not  as 
conduits  for  the  sale  of  non-audit 
services.  This  proposal  recognizes  and 
focuses  on  the  need  for  independence  of 
the  most  senior  members  of  the 
engagement  team  as  well  as  the 
accounting  firm. 

•  We  seek  comments  on  all  aspects  of 
incentive  compensation  for  audit 
partners,  principals  and  shareholders 
and  on  the  following; 

•  What  economic  impact  will  our 
proposal  have  on  the  current  system  of 
partnership  compensation  in  accounting 
firms? 

•  Are  there  other  approaches  that 
should  be  considered  with  respect  to 
compensation  packages  that  pose  a 
concern  about  auditor  independence?  If 
so,  what  are  they? 

•  Would  the  proposed  rule  change  be 
difficult  to  put  into  practice?  If  so,  why? 
How  could  it  be  changed  to  be  more 
effectively  applied? 

•  Should  managers,  supervisors  or 
staff  accoimtants  who  are  members  of 
the  audit  engagement  team  also  be 
covered  by  this  proposal? 

•  Does  this  proposal  cover  the 
appropriate  time  period  or  should  a 
measure  other  than  the  audit  and 
professional  engagement  period  be 
considered? 

•  Does  the  proposed  rule  cover  the 
entire  component  of  an  audit  partner's 
compensation  that  gives  rise  to 
independence  concerns? 

•  Will  this  compensation  limitation 
disproportionately  affect  some  firms 
because  of  their  size  or  compensation 
structure?  If  so,  how  may  we 
accomplish  our  goal  while  taking  these 
differences  into  account? 

•  Our  proposal  references 
compensation  based  on  the  performance 
or  sale  of  non-audit  services.  Is  there  a 
better  test  that  permits  partners  to 
participate  in  the  overall  success  of  the 
firm  while  addressing  the  influence  that 
such  services  might  have  on  a  particular 
auditor-client  relationship? 
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F.  Definitions 

1.  Accoimtant 

The  term  "accountant"  currently  is 
defined  imder  the  rules  of  the 
Conmiission  as  a  "certified  public 
accountant  or  public  accountant 
performing  services  in  coimection  with 
an  engagement  for  which  independence 
is  required."*^  The  proposed  rules  add 
to  the  definition  the  phrase  a  "registered 
public  accounting  firm."  Under  the 
provisions  of  the  Sarbanes-Oxley  Act, 
public  accounting  firms  must  register 
with  the  Public  Company  Accounting 
Oversight  Board  (the  "Board")  in  order 
to  prepare  or  issue,  or  to  participate  in 
the  preparation  or  issuance  of  any  audit 
report  with  respect  to  any  issuer.  ^^ 
Thus,  the  term  "registered  public 
accounting  firm"  refers  to  a  firm  that 
has  registered  in  accordance  with  the 
requirements  of  the  Sarbanes-Oxley  Act. 
Accordingly,  the  proposals  would 
include  registered  public  accounting 
firms  within  the  definition  of 
accoimtants. 

2.  Accoimting  Role 

Under  the  existing  rules  of  the 
Commission,  accounting  role  and 
financial  reporting  oversight  role  were 
included  as  a  single  definition. 
However,  because  the  proposed  rules 
that  require  a  cooling-off  period  relate 
only  to  those  performing  a  financial 
reporting  oversight  role,  the 
Commission  proposes  to  define 
separately  "accounting  role"  and 
"financial  reporting  oversight  role."  As 
proposed,  the  term  "accounting  role" 
refers  to  a  role  where  a  person  can  or 
does  exercise  more  than  minimal 
influence  over  the  contents  of  the 
accounting  records  or  over  any  person 
who  prepares  the  accounting  records. 
All  persons  in  a  "financial  reporting 
oversight  role"  (defined  below)  are  also 
in  an  "accounting  role."  However, 
persons  in  an  accounting  role  include 
individuals  in  clerical  positions 
responsible  for  accounting  records  (e.g., 
payroll,  accounts  payable,  accounts 
receivable,  purchasing,  sales)  as  well  as 
those  who  report  to  individuals  in 
financial  reporting  oversight  roles  (e.g., 
assistant  controller,  assistant  treasurer, 
manager  of  internal  audit,  manager  of 
financial  reporting). 

•  Is  this  proposed  definition 
sufficiently  clear?  If  not,  what  changes 
would  make  the  definition  clearer  and 
more  operational? 


">  17  CFR  2-01(f)(l). 

"  See  section  102(a)  of  the  Sarfaones-Oxley  Act. 


3.  Financial  Reporting  Oversight  Role 

The  term  "financial  reporting 
oversight  role"  refers  to  a  role  in  which 
an  in(^vidual  has  direct  responsibility 
or  oversight  of  those  who  prepare  the 
registrant's  financial  statements  and 
related  information  (e.g.,  management 
discussion  and  analysis),  which  will  be 
included  in  a  registrant's  document 
filed  with  the  Commission.  As  noted 
above,  "accounting  role  and  financial 
reporting  oversight  role"  previously  was 
one  definition.  In  order  to  subject  the 
appropriate  individuals  to  certain 
portions  of  the  proposed  rules,  we  are 
proposing  to  bifurcate  the  definitions. 

•  Is  this  proposed  definition 
sufficiently  clear?  If  not  what  changes 
would  make  the  definition  clearer  and 
more  operational? 

4.  Audit  Committee 

Section  205  of  tbe  Sarbanes-Oxley  Act 
defines  an  audit  committee  as: 

A  committee  (or  equivalent  body) 
established  by  and  amongst  the  board  of 
directors  of  an  issuer  for  the  purpose  of 
overseeing  the  accounting  and  financial 
reporting  processes  of  the  issuer  and  audits 
of  the  financial  statements  of  the  issuer. 

The  Act  further  stipulates  that  if  no 
such  committee  exists,  then  the  audit 
committee  is  the  entire  board  of 
directors.  The  Commission  proposes  to 
adopt  the  same  meaning  for  audit 
committee  as  used  in  the  Act. 

The  audit  committee  serves  as  an 
important  body,  serving  the  interests  of 
investors,  to  help  ensure  that  the 
registrant  and  its  auditors  .fuffiU  their 
responsibilities  under  the  securities 
laws.  Because  the  definition  of  an  audit 
committee  includes  the  entire  board  of 
directors  if  no  such  committee  of  the 
board  exists,  these  rules  do  not  require 
registrants  to  establish  audit 
committees. 

Some  companies  do  not  have  boards 
of  directors  and  therefore  do  not  have 
audit  committees.  For  example,  some 
limited  liability  companies  and  limited 
partnerships  that  do  not  have  a 
corporate  general  partner  may  not  have 
an  oversight  body  that  is  the  equivalent 
of  an  audit  committee.  We  do  not 
propose  to  exempt  these  entities  from 
the  proposed  requirements.  Rather,  such 
issuers  should  look  through  each 
general  partner  of  the  limited 
partnerships  acting  as  general  partner 
until  a  corporate  general  partner  or  an 
individual  general  partner  is  reached. 
With  respect  to  a  corporate  general 
partner,  the  registrant  should  look  to  the 
audit  committee  of  the  corporate  general 
partner  or  to  the  full  board  of  directors 
as  fulfilling  the  role  of  the  audit 
committee.  With  respect  to  an 


individual  general  partner,  the  registrant 
should  look  to  the  individual  as 
fulfilling  the  role  of  the  audit 
committee. 

We  do,  however,  propose  to  exempt 
asset-backed  issuers  '^^  and  unit 
investment  trusts  **  from  this  proposed 
requirement.  Because  of  the  nature  of 
these  entities,  such  issuers  are  subject  to 
substantially  different  reporting 
requirements.  Most  significantly,  asset- 
backed  issuers  are  not  required  to  file 
financial  statements  like  other 
companies.  Similarly,  unit  investment 
trusts  are  not  required  to  provide 
shareholder  reports  containing  audited 
financial  statements.  Also,  such  entities 
typically  are  passively  managed  pools  of 
assets.  "Therefore,  we  do  not  propose  to 
apply  the  requirements  related  to  audit 
committees  in  this  release  to  such 
entities. 

•  Some  registrants  may  not  have 
designated  boards  of  directors  or  audit 
committees  (e.g.  benefit  plans  required 
to  file  form  11-K).  Does  the  definition 
of  audit  committee  sufficiently  describe 
who  should  serve  in  this  capacity  where 
such  situations  exist?  If  not,  what 
additional  guidance  would  be 
appropriate? 

•  Our  proposed  rules  exempt  unit 
investment  trusts  and  asset-backed 
issuers  from  the  rule  requiring  the  audit 
committee  to  approve  auditing  and  non- 
auditing  services.  Should  unit 
investment  trusts  and  asset-backed 
issuers  be  subject  to  these  requirements? 
If  so,  given  that  unit  investment  trusts 
and  asset-backed  issuers  are  not  actively 
managed,  who  should  be  responsible  for 
approving  the  auditing  and  non- 
auditing  services?  Are  there  other, 
similar  entities  that  should  Be  exempt 
from  the  pre-approval  requirements? 

•  Are  tne  existing  definitions  in 
Regulation  S-X  and  rule  2-01  of 
Regulation  S-X  of  audit  client,  issuer, 
and  subsidiary  sufficienUy  clear? 

G.  Communication  With  Audit 
Committees 

Section  204  of  the  Sarbanes-Oxley  Act 
directs  the  Commission  to  issue  rules 
requiring  timely  reporting  of  specific 
information  by  auditors  to  audit 
committees.  We  are  proposing  to  amend 
Regulation  S-X  to  require  eadi  public 
accounting  firm  registered  with  the 
Public  Company  Accounting  Oversight 
Board  that  audits  an  issuer's  financial 
statements  to  report,  prior  to  the  filing 
of  such  report  with  the  Commission,  to 
the  issuer  or  registered  investment 


•3  As  defined  in  17  CFR  240.13a-14(g)  and 
240.15d-14(g]. 

»*  As  defined  by  section  4(2)  of  the  Investment 
Company  Act  (IS  U.S.C.  80»-4(2)). 
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company's  audit  committee:  (1)  All 
critical  accoimting  policies  and 
practices  used  by  the  issuer  or  registered 
investment  company,  (2)  all  alternative 
accounting  treatments  of  Hnancial 
information  within  generally  accepted 
accounting  principles  ("GAAP")  that 
have  been  discussed  with  management, 
including  the  ramifications  of  the  use  of 
such  alternative  treatments  and 
disclosures  and  the  treatment  preferred 
by  the  accounting  firm,  and  (3)  other 
material  written  communications 
between  the  accounting  firm  and 
management  of  the  issuer  or  registered 
investment  company. 

We  believe  that  this  section  of  the 
Sarbanes-Oxley  Act  and  these  proposed 
rules  largely  codify  current 
requirements  under  Generally  Accepted 
Auditing  Standards  ("GAAS")  for 
auditors  of  public  companies  to  discuss 
matters  with  management  and  audit 
committees.  We  further  believe  that 
specifying  the  timing  of  these 
communications  will  facilitate  more 
open  dialogue  between  auditors  and 
audit  committees. 

Certain  specific  oral  or  written 
communications  with  audit  conunittees 
are  currently  required  by  GAAS, 
including: 

(1)  Methods  used  to  accoimt  for 
significant  imusual  transactions, 

(2)  Effects  of  significant  accounting 
policies  in  controversial  or  emerging 
areas  for  which  there  is  a  lack  of 
authoritative  guidance  or  consensus, 

(3)  Process  used  by  management  in 
formulating  particularly  sensitive 
accounting  estimates  and  the  basis  for 
the  auditor's  conclusions  regarding  the 
reasonableness  of  those  estimates, 

(4)  Material  audit  adjustments 
proposed  and  immaterial  adjustments 
not  recorded  by  management, 

(5)  Auditor's  judgments  about  the 
quality  of  the  company's  accounting 
principles,  and 

(6)  Disagreements  with  management 
over  the  application  of  accounting 
principles,  the  basis  for  management's 
accounting  estimates,  and  the 
disclosures  in  the  financial 
statements."^ 

Auditors  are  required  under  GAAS  to 
provide  these  communications  in  a 
timely  manner  but  not  necessarily 
before  the  issuance  of  the  audit  report."*^ 
Auditors  also  may  communicate  with 
audit  committees  on  matters  in  addition 
to  those  specifically  required  by  AU 
§  380,  including  auditing  issues, 
engagement  letters,  management 


representation  letters,  internal  controls, 
auditor  independence,  and  others. 

•  In  light  of  the  requirements  for  the 
CEO  and  CFO  to  certify  information  in 
the  company's  periodic  filings,"''  should 
the  auditor  be  required  to  communicate 
information  on  critical  accounting 
policies  and  practices  and  alternative 
accounting  treatments  to  management  as 
well  as  to  the  audit  committee? 

1.  Critical  Accounting  Policies  and 
Practices 

We  are  proposing  rules  requiring 
communication  by  auditors  to  audit 
committees  of  all  critical  accounting 
policies  and  practices.  This 
communication  can  be  oral  or  written. 
In  December  2001,  we  issued  cautionary 
advice  regarding  each  issuer  disclosing 
in  the  Management's  Discussion  and 
Analysis  ""  Section  of  its  annual  report 
those  accounting  policies  that 
management  believes  are  most  critical  to 
the  preparation  of  the  issuer's  financial 
statements.""  The  cautionary  advice 
indicated  that  "critical"  accounting 
policies  are  those  that  are  both  most 
important  to  the  portrayal  of  the 
company's  financial  condition  and 
results  and  require  management's  most 
difHcult,  subjective  or  complex 
judgments,  often  as  a  result  of  the  need 
to  make  estimates  about  the  effect  of 
matters  that  are  inherently  uncertain.*" 
As  part  of  that  cautionary  advice,  we 
stated: 

Prior  to  finalizing  and  filing  annual 
reports,  audit  committees  should  review  the 
selection,  application  and  disclosure  of 
critical  accounting  policies.  Consistent  with 
auditing  standards,  audit  committees  should 
be  apprised  of  the  evaluative  criteria  used  by 
management  in  their  selection  of  the 
accounting  principles  and  methods. 
Proactive  discussions  between  the  audit 
committee  and  the  company's  senior 
management  and  auditor  about  critical 
accounting  policies  are  appropriate.^' 

In  May  2002,  the  Commission 
proposed  rules  to  require  disclosures 
that  would  enhance  investors' 
understanding  of  the  application  of 
companies'  critical  accounting 
policies. ''2  The  May  2002  proposed 
rules  cover  (1)  accounting  estimates  a 


"  See  Codification  of  Statement  on  Auditing 
Standards  AU  $  380,  "Communication  with  Audit 
Conunittees." 

"Id. 


•'  See  Release  No.  33-8124,  "Certification  of 
Disclosure  in  Companies'  Quarterly  and  Annual 
Reports.  "  (Aug.  29.  2002). 

""Item  303  of  Regulation  S-K,  (17CFR  229.303), 
which  requires  disclosure  about,  among  other 
things,  trends,  events  or  uncertainties  luiown  to 
management  that  would  have  a  material  impact  on 
reported  financial  information. 

<">  Release  No.  33-6040  (Dec.  12,  2001)  (66  FR 
65013). 

"'  Id.  (footnotes  omitted). 
92  Release  No.  33-8090  (May  10.  2002)  (67  FR 
35620). 


company  makes  in  applying  its 
accounting  policies  and  (2)  the  initial 
adoption  by  a  company  of  an  accoimting 
policy  that  has  a  material  impact  on  its 
financial  presentation.  Under  the  first 
part  of  those  proposed  rules,  a  "critical 
accounting  estimate"  is  defined  as  an 
accounting  estimate  recognized  in  the 
financial  statements  (1)  that  requires  the 
registrant  to  make  assumptions  about 
matters  that  are  highly  uncertain  at  the 
time  the  accounting  estimate  is  made 
and  (2)  for  which  different  estimates 
that  the  company  reasonably  could  have 
used  in  the  current  period,  or  changes 
in  the  accoimting  estimate  that  are 
reasonably  likely  to  occur  from  period 
to  period,  would  have  a  material  impact 
on  the  presentation  of  the  registrant's 
financial  condition,  changes  in  financial 
condition  or  results  of  operations.  The 
May  2002  proposed  rules  outline  certain 
disclosures  that  a  company  would  be 
required  to  make  about  its  critical 
accounting  estimates.  In  addition,  under 
the  second  part  of  the  May  2002 
proposed  rules,  a  company  would  be 
required  to  make  certain  disclosures 
about  its  initial  adoption  of  accounting 
policies,  including  the  choices  the 
company  had  among  accounting 
principles. 

Auditors  may  want  to  read  and  refer 
to  the  December  2001  Cautionary 
Guidance  as  well  as  the  May  2002 
proposed  rules  as  a  guide  to 
determining  the  types  of  matters  that 
should  be  communicated  to  the  audit 
committee  under  this  proposed  rule.  We 
do  not  propose  to  require  that  those  " 
discussions  follow  a  specific  form  or 
manner,  but  we  expect,  at  a  minimum, 
that  the  discussion  of  critical  accounting 
estimates  and  the  selection  of  initial  . 
accounting  policies  will  include  the 
reasons  why  certain  estimates  or 
policies  are  or  are  not  considered 
critical  and  how  current  and  anticipated 
future  events  impact  those 
determinations.  In  addition,  we 
anticipate  that  the  communications 
regarding  critical  accounting  policies 
will  include  an  assessment  of 
management's  disclosures  along  with 
any  significant  proposed  modifications 
by  the  auditors  that  were  not  included. 

•  Should  the  auditor  be  required  to 
provide  additional  information  to  the 
audit  committee  regarding  the 
company's  critical  accounting  policies? 

•  When  should  the  communication 
take  place? 

•  Should  the  auditor  be  required  to 
provide  the  communication  in  writing? 

•  Is  it  appropriate  that  investment 
companies  would  be  subject  to  the  rules 
regarding  critical  accounting  policies? 
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2.  Alternative  Accounting  Treatments 

-We  recognize  that  the  complexity  of 
financial  transactions  results  in 
accounting  answers  that  are  often  the 
subject  of  significant  debate  between 
management  and  the  auditors.  We 
believe  that  these  discussions  of 
accounting  alternatives  that  occur 
between  management  and  the  auditors 
should  be  shared  with  the  audit 
committee  in  their  oversight  role.  The 
report  by  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs  on 
the  bill  that  later  became  the  foimdation 
for  the  Sarbanes-Oxley  Act,  in 
addressing  section  204,  stated,  in  part: 

The  Committee  believes  that  it  is  important 
for  the  audit  committee  to  be  aware  of  key 
assumptions  underlying  a  company's 
financial  statements  and  of  disagreements 
that  the  auditor  has  with  management.  The 
audit  committee  should  be  informed  in  a 
timely  manner  of  such  disagreements,  so  that 
it  can  independently  review  them  and 
intervene  if  it  chooses  to  do  so  in  order  to 
assure  the  integrity  of  the  audit.^^ 

Therefore,  we  are  proposing  rules 
requiring  communication,  either  orally 
or  in  writing,  by  auditors  to  audit 
committees  of  alternative  accounting 
treatments  of  financial  information 
within  GAAP  that  have  been  discussed 
with  management,  including  the 
ramifications  of  the  use  of  such 
alternative  treatments  and  disclosures 
and  the  treatment  preferred  by  the 
accounting  firm.  This  proposed  rule  is 
intended  to  cover  recognition, 
measurement,  and  disclosure 
considerations  related  to  the  accounting 
for  specific  transactions  as  well  as 
general  accounting  policies. 

We  believe  that  communications 
regarding  specific  transactions  should 
identify,  at  a  minimum,  the  underlying 
facts,  financial  statement  accounts 
impacted,  and  applicability  of  existing 
.  corporate  accounting  policies  to  the 
transaction.  In  addition,  if  the 
accounting  treatment  proposed  does  not 
comply  with  existing  corporate 
accounting  policies,  or  if  an  existing 
corporate  accounting  policy  is  not 
applicable,  then  an  explanation  of  why 
the  existing  policy  was  not  appropriate 
or  applicable  and  the  basis  for  the 
selection  of  the  alternative  policy 
should  be  discussed.  Regardless  of 
whether  the  accounting  policy  selected 
preexists  or  is  new,  the  entire  range  of 
alternatives  available  uinder  GAAP  that 
were  discussed  by  management  and  the 
auditors  would  be  communicated  along 


"^  Report  of  the  Senate  Committee  on  Banking, 
Housing,  and  Urban  Affairs,  "Public  Company 
Accounting  Reform  and  Investor  Protection  Act  of 
2002. "  Senate  Report  107-205. 107th  Cong..  2d 
Sess.,  at  21  duly  3,  2002). 


with  the  reasons  for  not  selecting  those 
alternatives.  If  the  accounting  treatment 
selected  is  not  the  preferred  method  in 
the  auditor's  opinion,  we  would  expect 
that  the  reasons  why  the  auditor's 
preferred  method  was  not  selected  by 
management  also  would  be  discussed. 

Communications  regarding  general 
accounting  policies  would  focus  on  the 
initial  selection  of  and  changes  in 
significant  accounting  policies,  as 
required  by  AU  §  380,  and  would 
include  the  impact  of  management's 
judgments  and  accounting  estimates,  as 
well  as  the  auditor's  judgments  about 
the  quality  of  the  entity's  accounting 
principles.  The  discussion  of  general 
accounting  policies  would  include  the 
range  of  alternatives  available  under 
GAAP  that  were  discussed  by 
management  and  the  auditors  along 
with  the  reasons  for  selecting  the  chosen 
policy.  If  an  existing  accounting  policy 
is  being  modified,  then  the  reasons  for 
the  change  would  also  be 
communicated.  If  the  accoimting  policy 
selected  is  not  the  auditor's  preferred 
policy,  then  we  would  expect  the 
.discussions  to  include  the  reasons  why 
the  auditor  considered  one  policy  to  be 
preferred  but  that  policy  was  not 
selected  by  management. 

The  separate  discussion  of  critical 
accounting  policies  and  estimates  is  not 
considered  a  substitute  for 
communications  regarding  general 
accounting  policies,  since  the 
discussion  about  critical  accounting 
policies  and  estimates  might  not 
encompass  any  new  or  changed  general 
accounting  policies  and  estimates. 
Likewise,  this  discussion  of  general 
accounting  policies  and  estimates  is  not 
intended  to  dilute  the  communications 
related  to  critical  accounting  policies 
and  estimates,  since  the  issues  affecting 
critical  accounting  policies  and 
estimates,  such  as  sensitivities  of 
assumptions  and  others,  may  be  tailored 
specifically  to  events  in  the  current 
year,  and  the  selection  of  general 
accounting  policies  and  estimates 
should  consider  a  broad  range  of 
transactions  over  time. 

•  Is  the  discussion  of  which 
accounting  policies  require 
communication  with  the  audit 
committee  sufficiently  clear? 

•  Should  additional  matters  be 
required  to  be  communicated  to  the 
audit  committee?  If  so,  which  matters? 

•  Is  it  appropriate  that  investment 
companies  would  be  subject  to  the 
proposed  rules  regarding  alternative 
accounting  treatments? 


3.  Other  Material  Written 
Communications 

We  understand  written 
communications  between  auditors  and 
management  range  from  formal 
documents,  such  as  engagement  letters, 
to  informal  correspondence,  such  as 
administrative  items.  We  also 
acknowledge  that  not  all  forms  of    . 
written  communications  provided  to 
management  also  are  provided  to  the 
audit  committee.  The  decision  whether 
to  provide  written  communications  to 
the  audit  committee  is  subjective  and  is 
influenced  by  auditing  standards.  Our 
proposed  rule  is  intended  to  clarify  the 
substance  of  information  that  would  be 
provided  by  auditors  to  audit 
committees  to  facilitate  auditor  smd 
management  oversight  by  those 
committees.  We  anticipate  that  the 
proposed  rule  would  result  in  auditors 
and  audit  committees  having  more 
robust  discussions  of  accounting  and 
auditing  matters. 

The  Sarbanes-Oxley  Act  specifically 
cites  the  management  letter  and 
schedules  of  unadjusted  differences  as 
examples  of  material  written 
communications  to  be  provided  to  audit 
committees.  Examples  of  additional 
written  communications  that  we  expect 
would  be  considered  material  to  an 
issuer  include: 

•  Management  representation 
letter;  ^^ 

•  Reports  on  observations  and 
recommendations  on  internal 
controls;  **'' 

•  Schedule  of  material  adjustments 
and  reclassifications  proposed,  and  a 
listing  of  adjustments  and 
reclassifications  not  recorded,  if  any;  ^ 

•  Engagement  letter;  ^^  and 

•  Independence  letter."" 

These  examples  are  not  exhaustive, 
and  auditors  are  encouraged  to  critically 
consider  what  additional  written 
communications  should  be  provided  to 
audit  committees. 

4.  Timing  of  Communications 

The  Act  requires  that  the 
aforementioned  communications  should 
be  timely  reported  to  the  audit 
committee.  For  purposes  of  the 
requirements  of  this  provision,  the 
proposed  rule  specifies  that  the 
proposed  communications  between  the 


»«  See  SAS  85  AU§  333.  "Management 
Representations." 

<"  See  SAS  60  AU  $  Communication  of  Internal 
Control  Related  Matters  Noted  in  an  Audit." 

«»  See  SAS  89,  AUS  333.  "Audit  Adjustments.' 

'"  See  SAS  83  AUtj  310.  "Establishing  an 
Understanding  With  the  Client." 

8"  See  SQCS  2  QCS  20.  "System  of  Quality 
Control  for  a  CPA  Finn's  Accounting  and  Auditing 
Practice." 
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auditor  and  the  audit  committee  occur 
prior  to  the  Bling  of  the  audit  report 
with  the  Commission  pursuant  to 
applicable  securities  laws.  As  a  result, 
these  discussions  will  occur,  at  a 
minimum,  during  the  annual  audit,  but 
we  expect  that  they  could  occur  as 
frequently  as  quarterly  or  more  often  on 
a  real-time  basis. 

The  timing  of  these  communications 
is  intended  to  occur  before  any  audit 
report  is  filed  with  the  Commission 
pursuant  to  the  securities  laws.  We 
believe  that  this  proposed  rule  will 
ensure  that  these  communications  occur 
prior  to  filing  of  annual  reports  and 
proxy  statements,  as  well  as  prior  to 
filing  registration  statements  and  other 
periodic  or  current  reports  when  audit 
reports  are  included. 

•  Should  the  timing  of  these 
communications  be  required  to  occur 
before  any  audit  report  is  filed  with  the 
Commission  or  at  some  other  time? 

•  Should  these  communications 
regarding  critical  accounting  policies  be 
required  to  be  in  writing?  If  so,  why? 

•  Should  we  include  specific 
instructions  within  the  proposed  rule 
regarding  the  natxire  of  conununications 
of  critical  accounting  policies?  If  so, 
what  instructions  should  be  provided 
and  why? 

•  Do  these  required  communications 
fulfill  existing  GAAS  requirements?  If 
not,  why? 

•  Should  these  communications 
regarding  alternative  accounting 
treatments  be  required  to  be  in  writing? 
If  so,  why? 

•  Do  these  required  communications 
fulfill  the  statutory  requirements?  If  not, 
why? 

•  Should  the  minimum  requirements 
for  discussion  of  alternative  accounting 
treatments  be  expanded  or  reduced?  If 
so,  how? 

•  Should  the  list  of  recommended 
other  communications  be  expanded  or 
reduced?  If  so,  what  specific  items 
should  be  added  and  why? 

•  Should  the  list  of  recommended 
other  communications  be  required  to  be 
communicated  to  the  audit  committee? 
Why  or  why  not? 

•  Are  the  appropriate  entities 
included  under  the  term  "issuer" 
appropriate?  If  not,  what  entities  should 
be  included  or  excluded? 

•  Is  it  appropriate  that  investment 
companies  are  required  to  make  these 
communications  to  their  audit 
committees?  Why  or  why  not? 

•  This  proposed  rule  would  apply  to 
"issuers."  Should  the  Commission 
consider  applying  this  rule  to  a  broader 
population  such  as  "audit  clients"  as 
defined  in  2-01(f)(6)  of  Regulation  S-X? 
Why  or  why  not? 


H.  Expanded  Disclosure 

1.  Principal  Accoimtants'  Fees 

To  allow  investors  to  be  better  able  to 
evaluate  the  independence  of  the 
auditor  of  a  company's  financial 
statements  in  which  they  invest,  the 
proxy  disclosiue  nUes  currently  require 
that  a  registrant  disclose  the 
professional  fees  it  paid  to  its  principal 
independent  accountant  in  the  most 
recent  fiscal  year.  We  propose  to  change 
both  the  types  of  fees  that  must  be 
detailed  and  the  years  of  service  that  are 
covered  by  the  disclosure.^^  The 
proposed  ndes  woidd  increase  the 
disclosed  categories  of  professional  fees 
paid  for  audit  and  non-audit  services 
from  three  to  four.  The  categories  of 
reportable  fees  would  be:  (1)  Audit  Fees, 
(2)  Audit-Related  Fees,  (3)  Tax  Fees,  and 
(4)  All  Other  Fees.'™^  The  new 
disclosure  would  show  fees  for  each  of 
the  two  most  recent  fiscal  years,  rather 
than  just  the  most  recent  fiscal  year.  In 
addition,  registrants  will  be  required  to 
describe  in  subcategories  the  nature  of 
the  services  provided  that  are 
categorized  as  audit-related  fees  and  all 
other  fees.  We  are  also  proposing 
disclosure  requirements  related  to  audit 
committee  pre-approval  policies  and 
procedures  for  audit  and  non-audit 
services  provided  by  an  independent 
public  accountant  as  well  as  the 
percentage  of  fees  that  were  pre- 
approved. 

We  are  proposing  these  changes  partly 
in  response  to  public  comment  on  this 
disclosure  since  we  adopted  the 
requirement  in  2000.  For  example,  the 
definition  of  "Audit  Fees"  restricts  the 
fees  reportable  in  that  category  to  the 
services  necessary  only  to  complete  the 
basic  audit,  sign  the  audit  opinion  and 
perform  the  required  quarterly  reviews. 
This  category  was  intended  to  include 
fees  for  only  those  services  specifically 
required  under  GAAS.""  Some  have 
suggested  that  the  categories  are  not  as 
clear  as  they  can  be  and  some 
commentators  have  questioned  the 
usefulness  of  the  current  fee  disclosures. 

We  recognize  that  there  are  certain 
accounting,  audit,  assurance  and  related 
services  that  accountants,  in  effect,  must 
perform  for  their  audit  clients. 


^  See  proposed  itein  9(e).  schedule  14A. 

>ao Currently,  registrants  need  disclose  only 
"Audit  Fees."  "Financial  Systems  Design  and 
Implementation  Fees"  and  "All  Other  Fees."  (17 
CFR  240.14a-101.  item  9(e)).  We  are  proposing  to 
delete  the  category  of  "Financial  Systems  Design 
and  Implementation  Fees"  because  such  services 
generally  are  prohibited.  See  section  I1.B.2  of  this 
release. 

">'  See  Application  of  Revised  Rules  on  Auditor 
Independence:  Frequently  Asked  Questions.  Office 
of  the  Chief  Accountant,  January  16,  2001 ,  (Question 
and  answer  no.  1. 


Presently,  registrants  are  required  to 
combine  fees  for  those  services  with  fees 
paid  for  considting  and  present  the 
aggregate  in  the  "All  Other  Fees" 
category.  We  recognize  that  this 
framework  may  make  it  difficult  for 
shareholders  to  distinguish  between  fees 
for  services  traditionally  performed  by 
the  accounting  firm's  auditors  and  fees 
for  services  performed  by  the 
accoimting  firm's  consulting  division. 
Some  reporting  companies  have  sought 
to  add  clarity  by  including  further 
subcategories  under  "All  Other  Fees"  to 
provide  greater  detail. 

While  the  proposed  rules  continue  to 
require  issuers  to  disclose  fees  paid  to 
the  principal  accountant  for  audit 
services,  we  are  expanding  the  types  of 
fees  that  should  be  included  in  this 
category.  In  addition  to  including  fees 
for  services  necessary  to  perform  an 
audit  or  review  in  accordance  with 
GAAS,i°2  this  category  also  may  include 
services  that  generally  only  the 
independent  accountant  can  reasonably 
provide,  such  as  comfort  letters, 
statutory  audits,  attest  services,  consents 
and  assistance  with  and  review  of 
documents  filed  with  the  Commission. 

We  believe  that  the  addition  of  a  new 
category,  "Audit-Related  Fees,"  will 
enable  registrants  to  present  the  audit 
fee  relationship  with  the  principal 
accountant  in  a  more  transparent 
fashion.  In  general,  Audit-Related  Fees 
are  assurance  and  related  services  that 
are  traditionally  performed  by  the 
independent  accountant.  More 
specifically,  these  services  would 
include,  among  others:  employee  benefit 
plan  audits,  due  diligence  related  to 
mergers  and  acquisitions,  accounting 
assistance  and  audits  in  connection 
with  proposed  or  consununated 
acquisitions,  internal  control  reviews,  ' 
consultation  concerning  financial 
accounting  and  reporting  standards. 

We  also  oelieve  it  is  appropriate  to 
add  transparency  regarding  a  second 
category  of  fees:  "Tax  Fees,"  Tax 
services  traditionally  have  been  viewed 
as  closely  related  to  audit  services  and 
as  not  being  in  conflict  with  an  auditor's 
independence.  However,  such  services 
would  be  subject  to  pre-approval  by  the 
audit  committee.  The  review  of  a 
registrant's  tax  accruals  and  reserves  is 
a  task  that  requires  extensive  knowledge 
about  the  audit  client — knowledge  that 
has  already  been  assimilated  by  the 
audit  and  tax  professionals.  In  many 
public  companies,  the  fee  for  tax 
services  is  substantial  in  relation  to 
other  services.  Investors  may  benefit 
from  being  able  to  consider  those  fees 


""  See  also  section  2(a)(2)  the  Saibanes-Oxley 
Act  which  defines  the  term  "audit". 
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separately  from  the  "All  Other  Fees" 
category.  The  "Tax  Fees"  category 
would  capture  all  services  performed  by 
professional  staff  in  the  independent 
accountant's  tax  division.  Typically,  it 
would  include  fees  for  tax  compliance, 
consultation  and  planning.  Tax 
compliance  generally  involves 
preparation  of  original  and  amended  tax 
returns,  claims  for  refund  and  tax 
payment-planning  services.  Tax 
consuhation  and  tax  planning 
encompass  a  diverse  range  of  services, 
including  assistance  and  representation 
in  connection  with  tax  audits  and 
appeals,  tax  advice  related  to  mergers 
and  acquisitions,  employee  benefit 
plans  and  requests  for  rulings  or 
technical  advice  frt)m  taxing  authorities. 

The  category  of  "All  Other  Fees" 
would  remain  imchanged  from  the 
existing  rule,  except  that  to  the  extent 
that  financial  information  systems 
implementation  and  design  exist  they 
would  be  disclosed  as  a  component  of 
"All  Other  Fees." 

Thus,  this  proposal  would  add  two 
new  categories  to  the  disclosures:  (1) 
Audit-related  fees  and  (2)  tax  fees.  This 
proposal  also  would  eliminate  one  of 
the  cvirrent  categories:  financial 
information  technology  considting  fees. 
This  category  would  be  eliminated 
under  this  proposal  because  under  the 
section  of  the  proposal  addressing 
nonaudit  services,  auditors  would  no 
longer  be  permitted  to  provide  most  of 
these  consulting  services  to  audit 
clients.  Thus,  the  Commission  believes 
that  this  disclosure  of  fees  paid  in  this 
category  would  no  longer  be  necessary. 

For  comparison  purposes,  two  dollar 
amounts  would  be  shown  imder  each 
one  of  the  four  categories — one  for  each 
of  the  two  most  recent  fiscal  years.  Each 
amount  reported  would  represent  the 
aggregate  of  all  fees  billed  by  the 
principal  independent  accountant  that 
is  appropriate  to  that  category  in  one  of 
those  two  years.  As  we  note  in  the 
proposed  Item,  registrants  also  are 
required  to  describe  each  subcategory  of 
services  comprising  the  fees  included  in 
the  "audit  related"  and  "all  other  fees" 
categories. 

The  disclosures  of  the  percentage  of 
audit  services  that  are  not  provided  by 
permanent,  full-time  employees  of  the 
independent  public  accounting  firm 
remain  unchanged  from  previous  rules. 

2.  Audit  Committee  Actions 

We  propose  to  require  that  registrants 
filing  proxy  statements  disclose  any 
policies  and  procedures  developed  by 
the  audit  committee  of  the  board  of 
directors  concerning  pre-approval  of  the 
independent  accoimtant  to  perform  both 
audit  and  non-audit  services.  Section 


202  of  the  Sarbanes-Oxley  Act  states  the 
pre-approval  requirements  for  all 
auditing  and  non-audit  services,  with 
exceptions  provided  for  de  minimis 
amounts  under  certain  circumstances, 
as  described  in  the  Act  and  the 
proposed  rules.  This  section  also 
describes  the  delegation  authority  of  the 
audit  committee  related  to  pre- 
approvals.  We  believe  that  investors 
shoidd  be  informed  of  audit  committee 
pre-approval  procedures  and  policies  in 
place  to  give  investors  a  better 
understanding  of  how  audit  committees 
are  managing  relationships  with 
independent  accountants,  including 
evaluating  engagements  with  the 
accountant  that  could  impair  the 
accountant's  independence. 

The  proposed  disclosure  would  set 
out  in  detail  the  audit  comniittee's 
policies  and  procedures  for  engaging  the 
independent  accoimtant  to  perform 
services  other  than  audit,  review  and 
attest  services.  We  expect  registrants  to 
provide  clear,  concise  and 
imderstandable  descriptions  of  the 
policies  and  procediues.  Alternatively, 
registrants  could  include  a  copy  of  those 
policies  and  procedures  with  the  proxy 
statement  delivered  to  investors  and 
filed  with  the  Commission.  Either 
method  should  allow  shareholders  to 
obtain  a  complete  and  accurate 
understanding  of  the  audit  committee's 
policies  and  procedures.  We  expect  the 
policies  and  procedures  would  address 
auditor  independence  oversight 
functions  in  a  prudent  and  responsible 
manner.  Additionally,  these  procedures 
would  describe,  if  applicable,  the 
specific  processes  in  place  that  permit 
and  monitor  activities  meeting  the  de 
minimis  exception. 

We  also  believe  investors  woidd 
benefit  from  knowing  what  percentage 
of  the  fees  reported  in  each  of  the 
"Audit-Related  Fees."  "Tax  Fees."  and 
"All  Other  Fees"  categories  were  pre- 
approved  by  the  audit  committee 
pursuant  to  the  policies  and  procedures 
instituted  by  the  audit  committee.  That 
disclosure  would  provide  insight  into 
the  extent  to  which  the  audit  committee 
takes  an  active,  direct  role  in 
considering  each  category  of  non-audit 
fee  engagements. 

The  Sarbanes-Oxley  Act  requires  the 
Commission  to  promulgate  rules 
requiring  companies  to  disclose  the 
required  information  together  with 
periodic  reports  required  pursuant  to 
sections  13(a)  and  15(d]  of  the  Exchange 
Act.  In  accordance  with  this  mandate, 
we  propose  to  require  the  new 
disclosures  in  a  company's  annual 
report.  However,  because  we  believe 
that  this  information  is  relevant  to  a 
decision  to  vote  for  a  particular  director 


or  to  elect,  approve  or  ratify  the  choice 
of  an  independent  public  accountant, 
we  propose  to  require  this  disclosure  in 
a  company's  proxy  statement  on 
schedule  14A  or  information  statement 
on  schedule  14C.  Because  the 
information  is  proposed  to  be  included 
in  part  III  of  annual  reports  on- forms 
10-K  and  10-KSB,  domestic  companies 
would  be  able  to  incorporate  the 
required  disclosures  from  the  proxy  or 
information  statement  into  the  annual 
report. 

Our  intent  is  that  this  information  be 
made  available  to  investors  of  all 
registrants.  However,  not  all  registrants 
are  required  to  file  proxy  statements. 
Thus,  consistent  with  the  provisions  in 
the  Act,  registrants  that  do  not  issue 
proxy  statements  would  be  required  to 
include  appropriate  disclosures  in  their 
annual  filing  included  in  form  10-K. 
form  10-KSB.  20-F,  form  40-F  and 
proposed  form  N-CSR  as  appropriate. 
For  the  reasons  noted  previously  in  this 
release,  we  propose  to  exempt  asset- 
backed  issuers  and  unit  investment 
trusts  from  such  disclosure 
requirements. 

In  addition,  we  propose  to  require 
parallel  disclosure  for  registered 
management  investment  companies 
("funds")  in  annual  reports  on  proposed 
form  N-CSR.  ^°3  Like  operating 
companies,  registered  management 
investment  companies  would  also  be 
required  to  include  this  information  in 
proxy  or  information  statements  that 
relate  to  the  election  of  directors,  or  the 
election,  approval,  or  ratification  of  an 
independent  public  accoimtant,  ^°^ 
However,  in  recent  years,  the  proxy 
statement  has  become  an  ineffective 
vehicle  for  making  information  available 
to  fund  shareholders  on  a  regular  basis 
because  many  funds  are  no  longer 
required  to  hold  annual  meetings, ^°^ 


103  Proposed  form  N-CSR  would  be  used  by 
registered  management  investment  companies  to 
file  certified  shareholder  reports  with  the 
Commission  under  the  Sarbanes-Oxley  Act  of  2002. 
See  Investment  Company  Act  Release  No.  25723 
(Aug.  30.  2002)  (67  FR  57298  (Sept.  9,  2002)): 
Sarbanes-Oxley  Act  of  2002.  Pub.  L.  107-204. 116 
Stat.  745  (2002). 

'0*  17  CFR  240.148-101.  item  9(e). 

los  por  historical  and  other  reasons,  most  fund* 
are  organized  under  the  laws  of  Massachusetts  or 
Maryland.  The  organizational  and  operational 
requirements  of  Massachusetts  business  trusts  are 
not  specified  by  statute,  and  a  fund's  essential 
structure  is  contained  in  the  trust  agreement,  which 
generally  includes  a  provision  eliminating  the  need 
for  annual  shareholder  meetings  to  elect  directors. 
See  generally  )ones,  Moret.  and  Storey.  The 
Massachusetts  Business  Trust  and  Registered 
Investment  Companies,  13  DEL.  J.  CORP.  L.  421 
(1988).  Under  Maryland  corporate  law.  fund 
charters  or  by-laws  are  not  required  to  provide  that 
annual  meetings  be  held  in  any  year  in  which 
election  of  directors  is  not  required  by  the 

Continued 
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Accordingly,  we  believe  that  the 
disclosure  regarding  audit  committee 
pre-approval  policies  and  procedures 
for  audit  and  non-audit  services  and 
professional  fees  billed  by  auditors 
should  also  be  required  in  annual 
reports  on  proposed  form  N-CSR,  which 
would  be  filed  with  the  Commission 
and  available  to  investors. 

•  Is  the  proxy  statement  the 
appropriate  location  for  this  disclosure? 
If  not,  why? 

•  Should  we  permit  incorporation  by 
reference  into  the  company's  annual 
report? 

•  Would  expansion  of  the  proxy 
disclosure  of  professional  fees  paid  to 
the  independent  auditor  from  three 
categories  to  four  provide  more  useful 
information  to  investors? 

•  Are  the  new  categories  of  disclosure 
appropriate?  Are  they  well  defined,  or 
should  they  be  more  accurately  defined? 
Should  there  be  additional  (or  fewer) 
categories? 

•  Is  disclosure  of  two  years  of  fees 
appropriate?  Should  the  proposed 
additional  fee  disclosures  be  expanded 
to  three  years  or  remain  at  one  year? 

•  What,  if  any.  additional  information 
about  professional  fees  would  be  useful 
to  investors? 

•  For  a  registrant  not  subject  to  the 
proxy  disclosure  rules,  such  as  foreign 
private  issuers,  should  we  require  that 
the  same  disclosures  be  placed  in 
annual  reports? 

•  Is  there  any  additional  disclosure 
concerning  the  activities  of  audit 
committees  that  would  be  beneficial  to 
investors? 

•  Should  companies  be  required  to 
provide  the  information  in  their 
quarterly  reports?  Should  it  be  required 
that  the  information  be  included  in 
other  filings  such  as  form  10-Q  or  10- 
QSB? 

•  Should  registered  investment 
companies  be  required  to  provide  the 
information  in  their  semi-annual  report 
to  shareholders  on  proposed  form  N- 
CSR? 

•  Registered  investment  companies 
are  required  to  provide  disclosure  of 


Investment  Company  Act.  MD.  CODE  ANN- 
CORPS.  &  ASSNS  Code  2-501  (bHl)(2002).  In 
addition.  Delaware,  Minnesota,  and  California  also 
have  business  trust  or  special  corporate  law 
structures  that  have  the  effect  of  not  requiring 
shareholder  meetings  other  than  those  required  by 
the  Investment  Company  Act.  DEL.  CODE  ANN.  fit. 
12.  §3806  (2001):  Minn  Stat.  302A.431  (2001);  CAL. 
CORP.  CODE  600(b)  (West  2001). 

Closed-end  funds  registered  on  national  securities 
exchanges,  however,  are  required  to  hold  an  annual 
meeting  to  elect  directors  under  the  rules  of  the 
exchanges.  See.  eg.,  American  Stock  Exchange 
Company  Guide  Listing  Standards.  Policies  and 
Requirements  §  704:  New  York  Stock  Exchange 
Listed  Company  Manual  302.00.  Closed-end  fund 
shareholders  therefore  generally  would  receive 
aiuiual  proxy  statements. 


audit  fees  billed  for  the  registrant  only, 
but  are  required  to  disclose  other  types 
of  fees  in  the  aggregate  for  die  registrant, 
its  investment  adviser,  and  certain  other 
parties.""*  Is  this  appropriate,  or  should 
we  also  require  disclosure  of  audit  fees 
on  an  aggregate  basis?  In  the  alternative, 
should  we  require  disclosure  of  audit- 
related  fees  or  any  other  fees  for  the 
registrant  only  and  not  on  an  aggregate 
basis? 

•  If  we  adopt  such  a  requirement, 
should  we  require  or  permit  registrants 
to  recalculate  and  report  fees  already 
disclosed  for  more  than  two  years  so 
that  all  fee  information  is  consistently 
reported  and  available? 

/.  Transition  Period 

While  much  of  the  current  proposal 
implements  title  II  of  the  Act,  we  are 
also  proposing  changes  which  go 
beyond  the  provisions  of  the  Act.  In 
those  areas,  we  are  proposing  that  the 
provisions  would  be  effective  upon 
adoption  of  final  rules.  However,  for 
those  situations,  we  are  considering  the 
appropriate  timing  for  the 
implementation  of  final  rules  and  how 
best  to  allow  for  an  orderly  transition  as 
a  result  of  the  new  requirements 
imposed  by  the  proposals.  We  are 
considering  whether  the  application  of 
some  of  these  provisions  should  be 
delayed  to  a  later  date.  For  example,  we 
are  considering  transition  provisions 
related  to  the  rules  concerning  audit 
partner  rotation,  audit  committee 
communications,  disclosures  of  fees 
paid  to  auditors,  and  partner 
compensation. 

•  Would  a  period  of  time  beyond  the 
adoption  date  of  the  final  rules  be 
necessary  or  appropriate  for  compliance 
with  the  final  rules  by  smaller 
companies  or  companies  with  whose 
securities  currently  are  not  listed  or 
quoted?  If  so,  which  rules  should  we 
consider  a  delayed  effective  date? 


■o^Item  9(e)(1).  (2).  and  (3)  of  schedule  14A  (17 
CFR  240.14a-101,  item  9(e)(1).  (2).  and  (3)) 
(requiring  disclosure  under  the  caption  "Audit 
Fees"  of  fees  billed  for  audit  of  registrant's  financial 
statements  and  disclosure  under  the  captions 
"Financial  Information  Systems  Design  and 
Implementation  Fees."  and  "All  Other  Fees"  of  fees 
billed  for  services  rendered  to  the  registrant,  its 
investment  adviser,  and  any  entity  controlling, 
controlled  by.  or  under  common  control  with  the 
adviser  that  provides  services  to  the  registrant): 
proposed  item  9(e)(1),  (2).  (3)  and  (4)  of  schedule 
14A:  proposed  instruction  2  to  item  9(e)  of  schedule 
14A  (proposing  to  require  disclosure  under  the 
caption  "Audit  Fees"  of  fees  billed  for  audit  of 
registrant's  financial  statements,  and  disclosure 
under  the  captions  "Audit-Related  Fees."  "Tax 
Fees,"  and  "All  Other  Fees"  of  fees  billed  for 
services  rendered  to  the  registrant,  the  registrant's 
investment  adviser,  and  any  entity  controlling, 
controlled  by.  or  under  common  control  with  the 
adviser  that  provides  services  to  the  registrant). 


•  How  should  an  effective  date  be 
determined  with  respect  to  each 
amendment? 

•  Are  there  special  considerations 
that  we  should  take  into  account  in 
providing  a  transition  period  for  foreign 
private  issuers? 

m.  General  Request  for  Comments 

•  We  invite  any  interested  person 
wishing  to  submit  written  comments  on 
the  proposals  or  any  matters  that  may 
impact  the  proposals,  to  do  so.  We 
specifically  request  conunents  from 
investors,  issuers,  and  accounting  firms. 

•  We  solicit  comment  on  each 
component  of  the  proposals. 

•  Would  the  proposals  related  to 
audit  committees  and  partner 
compensation  help  alleviate  the 
pressure  that  clients  may  place  on 
engagement  partners  or  accoimting 
firms  to  acquiesce  to  the  clients'  views 
on  accounting  issues?  What  are  some  of 
the  other  scenarios  where  such 
pressures  might  exist? 

rv.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  Regulation  S-X. 
schedule  14A  and  forms  lO-K,  10-KSB. 
20-F,  40-F  and  proposed  form  N-CSR 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA")  (44  U.S.C.  3501  et  seq.),  and 
the  Commission  has  submitted  them  to 
the  Office  of  Management  and  Budget 
|L"OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  Compliance  with  the  proposed 
requirements  would  be  mandatory. 
There  would  be  no  mandatory  retention 
period  for  the  information  disclosed 
under  the  rules  being  proposed  in  this 
release.  Responses  to  the  disclosure 
requirements  would  not  be  kept 
confidential. 

The  titles  for  the  collections  of 
information  are:  "Regulation  S-X"; 
"Proxy  Statements — Regulation  14 A  and 
Schedule  14A";  "Form  10-K";  "Form 
10-KSB";  "Form  20-F";  "Form  40-F": 
and  "Form  N-CSR  under  the  Investment 
Company  Act  of  1940  and  Securities 
Exchange  Act  of  1934.  Certified 
Shareholder  Report." 

Regulation  S-X  (OMB  Control  No. 
3235-0009)  is  the  central  repository  for 
rules  related  to  the  form  and  content  of 
financial  statements  filed  with  the 
Commission.  Regulation  S-X,  however, 
does  not  direct  registrants  to  file 
financial  statements  or  to  collect 
financial  data.  Regulation  S-X  indicates 
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what  should  be  in  the  financial 
statements  and  how  financial  statements 
should  be  presented  when  they  are 
required  to  be  filed  by  other  rules  or 
forms  imder  the  securities  laws.  Because 
Regulation  S-X  does  not  require  any 
information  to  be  filed  with  the 
Commission,  only  one  burden  hour  is 
assigned  to  cover  a  reading  of  the 
regulation.  Burden  hours  and  costs 
associated  with  the  preparation  of 
financial  statements  in  accordance  with 
Regulation  S-X  are  allocated  to  the  rules 
or  forms  that  require  the  financial 
statements  to  be  filed. 

A.  Communication  With  Audit 
Committees 

As  required  by  section  204  of  the 
Sarbanes-Oxley  Act,  we  are  proposing  to 
amend  Regulation  S-X  to  require  each 
public  accounting  firm  registered  with 
the  Public  Company  Accoimting 
Oversight  Board  that  audits  an  issuer's 
financial  statements  to  report  to  the 
issuer's  audit  committee  (1)  all  critical 
accounting  policies  and  practices  used 
by  the  issuer,  (2)  alternative  accounting 
treatments  within  GAAP  that  have  been 
discussed  with  management,  including 
the  ramifications  of  the  use  of  the 
alternative  treatments  and  the  treatment 
preferred  by  the  accounting  firm,  and  (3) 
other  material  written  communications 
between  (he  accoimting  firm  and 
management  of  the  issuer  such  as  any 
management  letter  or  schedule  of 
"unadjusted  differences."  The  required 
reports  need  not  be  in  writing  but  the 
report  would  be  required  to  be 
presented  to  the  audit  committee  before 
the  auditor's  report  on  the  financial 
statements  is  filed  with  the 
Commission.'"^ 

We  believe  that  auditing  standards 
currently  require  discussions  between 
the  auditors  and  the  audit  committee  of 
significant  unusual,  controversial,  or 
emerging  accounting  policies,  of  the 
process  used  by  management  to  select 
certain  estimates,  and  of  disagreements 
over  certain  accounting  matters. i""  We 
further  believe  that  audit  committees 
generally  are  aware  of  management's 
letter  making  representations  to  the 
auditors,  which  the  auditor  uses  in 


<•>' Release  No.  33-6040  (Dec.  12.  2001)  (66  FR 
65013).  In  May  of  this  year,  we  proposed  rules  to 
require  disclosures  that  would  enhance  investors' 
understanding  of  the  application  of  companies' 
critical  accounting  policies.  The  proposed 
disclosures  would  focus  on  accounting  estimates  a 
company  makes  in  applying  its  accounting  policies 
and  the  initial  adoption  by  a  company  of  an 
accounting  policy  that  has  a  material  impact  on  its 
financial  presentation.  Release  No.  33-8098  (May 
10,  2002)  (67  FR  35620). 

>«•  See  SAS  61 ,  AU§  380,  "Communication  with 
Audit  Committees  or  Others  with  Equivalent 
Authority  and  Responsibility." 


conducting  the  audit  of  the  issuer's 
financial  statements.  Audit  committees 
also  should  be  aware  of  "unadjusted 
differences,"  if  any,  as  a  result  of  the 
enactment  of  section  401  of  the 
Sarbanes-Oxley  Act,  which  added 
section  13(i)  to  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act").i«  Under 
new  section  13(i)  of  the  Exchange  Act, 
therefore,  there  should  be  no  material 
"unadjusted  differences." 

Because  of  these  GAAS  and  legal 
provisions,  we  believe  that  adoption  of 
the  proposed  rules  regarding  auditor 
reports  to  audit  committees  would  not 
increase  significanUy  the  burden  hours 
on  accounting  firms  or  registrants. 

B.  Disclosures  of  Audit  and  Non-Audit 
Senrices 

1.  Proxy  and  Information  Statements 

Schedule  14A  ""  (OMB  Control  No. 
3235-0059)  prescribes  the  information 
that  a  company  must  include  in  its 
proxy  statement  to  ensure  that 
shareholders  are  provided  material 
information  relating  to  voting  decisions. 
The  Commission  currently  estimates 
that  7,661  registrants  annually  file 
schedule  14A.  Schedule  14Ci"  (OMB 
Control  No.  3235-0057)  prescribes  the 
information  that  a  company  that  is 
registered  under  section  12  of  the 
Exchange  Act  must  include  in  its 
information  statement  in  advance  of  a 
security  holders'  meeting  when  it  is  not 
soliciting  proxies  from  its  secitfity 
holders.  The  Commission  currently 
estimates  that  464  registrants  annually 
file  schedule  14C. 

Item  9  of  schedule  14A  requires  the 
disclosure  of  certain  information 
regarding  the  registrant's  relationship 
with  the  independent  auditor  of  the 
company's  financial  statements  when 
there  is  a  solicitation  relating  to  (1)  a 
meeting  at  which  directors  to  the 
company's  board  of  directors  are  to  be 
elected  (or  the  solicitation  of  consents  or 
authorizations  in  lieu  of  such  a  meeting) 
or  (2)  the  election  of  the  auditor,  or  the 
approval  or  ratification  of  the 
company's  selection  of  the  auditor.  We 
are  proposing  to  amend  paragraph  (e)  of 
item  9  to  provide  more  detailed 
information  regarding  the  categories  of 
fees  paid  by  the  registrant  to  the  auditor 
and  to  inform  investors  about  the 


«»Each  financial  report  that  contains  financial 
statements,  and  that  is  required  to  be  prepared  in 
accordance  with  (or  reconciled  to)  generally 
accepted  accounting  principles  under  this  title  and 
filed  with  the  Commission  shall  reflect  all  material 
correcting  adjustments  that  have  been  identified  by 
a  registered  public  accounting  firm  in  accordance 
with  generally  accepted  accounting  principles  and 
the  rules  and  regulations  of  the  Commission. 

"oi7CFR240.14a-101. 

"M7CFR240.14C-101. 


critical  role  that  audit  committees  play 
in  assuring  the  auditor's  independence. 
We  believe  that  the  proposed  disclosure 
would  allow  investors  to  better  assess 
an  auditor's  independence  and  the 
certain  activities  of  an  audit  committee. 

Item  9(e)  currently  requires  disclosure 
of  fees  billed  by  the  auditor  in  the  last 
fiscal  year,  with  the  fees  broken  down 
into  three  categories:  Audit  fees, 
financial  information  systems  design 
and  implementation  fees,  and  all  other 
fees.  The  proposals  would  add 
disclosure  of  two  categories  (tax  fees 
and  audit-related  fees),  while 
eliminating  one  category  (financial 
information  systems  design  and 
implementation),  and  require  disclosure 
of  one  more  past  year  of  each  of  these 
fees.  Because  these  fees  are  already 
being  disclosed,  repeating  the  prior 
year's  disclosures  for  comparison, 
purposes  should  not  increase 
significantiy  a  registrant's  compliance 
burden.  In  addition,  breaking  tax  fees 
and  audit-related  fees  out  of  the  "all 
other"  category  of  fees  currently  being 
disclosed  should  not  result  in  any 
significant  incremental  burden. 

Under  the  proposals,  registrants  also 
would  be  required  to  disclose  any 
policies  and  procedures  adopted  by  an 
audit  committee  to  be  followed  for 
auditor  engagements  for  services  other 
than  audit,  review  and  attest  services  in 
the  event  that  the  audit  committee  does 
not  expressly  pre-approve  the  particular 
engagements.  In  addition,  the  proposals 
would  require  registrants  to  disclose 
what  percentage  of  fees  in  each  of  the 
categories  noted  above  (audit,  audit- 
related,  tax.  and  other)  relate  to 
engagements  that  were  pre-approved  by 
the  audit  committee. 

We  estimate  that  the  incremental 
disclosure  of  fees,  the  audit  committee's 
policies  and  procedures  for  approval  of 
audit  engagements,  and  the  percentage 
of  fees  pre-approved  by  the  audit 
committee,  would  impose,  on  average, 
two  additional  burden  hours  on  each  of 
the  7,661  filers  of  schedule  14A,  or  an 
aggregate  15.322  additional  burden 
hours.  We  estimate  that  most  of  this 
time  would  relate  to  consideration  and 
review  of  the  disclosures  of  the  audit 
committee's  policies  and  procedures. 
We  further  estimate  that  approximately 
75%  of  the  extra  burden  hours,  or 
approximately  11,492  hours,  would  be 
expended  by  internal  staff  and  the 
remaining  25%,  or  3,830  hours,  would 
be  for  outside  legal  costs  associated  with 
reviewing  the  proposed  disclosures. 
Assiuning  that  outside  legal  costs  would 
be  an  average  of  $300  per  hour,  the 
aggregate  annual  legal  costs  would  be 
$1,149,000.  Similarly,  we  estimate  that 
these  proposed  disclosures  would 
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impose,  on  average,  two  additional 
burden  hours  on  each  of  the  464  filers 
of  schedule  14C.  or  an  aggregate  928 
additional  burden  hours.  Using  the 
same  allocation  of  hours  and  cost 
estimate  of  legal  fees  as  for  schedule 
14A,  we  estimate  that  696  hours  would 
be  expended  by  internal  staff  and  the 
remaining  232  hours  would  be  for 
outside  legal  assistance,  producing  an 
outside  legal  cost  of  $69,600. 

2.  Annual  Reports  on  Form  ID-K 

The  proposed  disclosure  generally 
should  be  presented  in  a  company's 
proxy  statement  in  accordance  with 
item  9(e)  of  schedule  14 A,  and 
incorporated  by  reference  into  the  form 
ID-K  (OMB  Control  No.  3235-0063). 
Some  companies  that  file  forms  10-K, 
however,  are  not  subject  to  the  proxy 
disclosure  requirements.  These 
companies  would,  therefore,  now  be 
required  to  present  the  required 
disclosures  in  the  form  10-K.  We  do  not 
believe,  however,  that  the  disclosures 
would  be  burdensome  to  these 
companies  because  the  information  to 
be  disclosed  (fees  billed  to  the  company 
by  the  auditor  in  the  last  fiscal  year, 
with  the  fees  broken  down  into  certain 
categories)  should  be  readily  available 
to  the  company. 

We  estimate  that  the  incremental 
disclosure  of  fees,  the  audit  committee's 
olicies  and  procedures  for  approval  of 
audit  engagements,  and  the  percentage 
of  fees  pre-approved  by  the  audit 
committee,  would  impose,  on  average, 
two  additional  burden  hours  per  year  on 
each  of  the  8,484  filers  of  form  IQ-K. 
Six  thousand  six  himdred  and  seventy- 
six  (6,676)  of  those  filers,  however, 
would  provide  the  information  under 
schedule  14A  and  209  of  those  filers 
would  provide  the  information  under 
schedule  140."^  The  burden  hours  for 
the  disclosure  by  these  filers  therefore 
has  been  assigned  to  schedule  14A  and 
schedule  14C,  respectively.  The  burden 
imposed  on  the  remaining  1 ,599  filers  is 
being  assigned  to  form  10-K.  This 
results  in  3,198  (2  hours  x  1,599  filers) 
additional  burden  hours.  We  estimate 
that  most  of  this  time  would  relate  to 
consideration  and  review  of  the 
disclosures  of  the  audit  committee's 
policies  and  procedures.  We  further 
estimate  that  approximately  75%  of  the 
extra  burden  hours,  or  approximately 
2,399  hours,  would  be  expended  by 
internal  staff  and  the  remaining  25%,  or 
799  hours,  would  be  for  outside  legal 
costs  associated  with  reviewing  the 


"'These  numbers  are  obtained  by  reviewing  the 
number  of  filers  that  filed  a  form  10-K  and 
schedule  t4A  or  schedule  MC.  respectively, 
between  October  1.  2001.  and  September  30.  2002. 


proposed  disclosures.  Assuming  that 
outside  legal  costs  would  be  an  average 
of  $300  per  hour,  the  aggregate  annual 
legal  costs  would  be  $239,700. 

3.  Annual  Reports  on  Form  10-KSB 

Form  10-KSB  (OMB  Control  No. 
3235-0420)  is  the  annual  report  filed 
with  the  Commission  by  "small 
businesses  issuers."  A  "small  business 
issuer"  is  an  entity  that  (1)  has  revenues 
of  less  than  $25,000,000,  (2)  is  a  U.S.  or 
Canadian  issuer,  (3)  is  not  an 
investment  company,  and  (4)  if  a 
majority  owned  subsidiary,  the  parent 
corporation  is  also  a  small  business 
issuer.  An  entity  is  not  a  "small 
business  issuer,"  however,  if  the 
aggregate  market  value  of  its 
outstanding  voting  and  non-voting 
common  stock  held  by  non-affiliates  is 
$25,000,000  or  more.'"  We  do  not 
believe,  however,  that  these  disclosures 
would  be  burdensome  to  these 
companies  because  the  information  to 
be  disclosed  (fees  billed  to  the  company 
by  the  auditor  in  the  last  fiscal  year, 
with  the  fees  broken  down  into  certain 
categories)  should  be  readily  available 
to  the  company. 

We  estimate  that  the  incremental 
disclosure  of  fees,  the  audit  committee's 
policies  and  procedures  for  approval  of 
audit  engagements,  and  the  percentage 
of  fees  pre-approved  by  the  audit 
committee,  would  impose,  on  average, 
two  additional  burden  hours  per  year  on 
each  of  the  3,820  filers  of  form  10-KSB. 
Nine  hundred  and  eighty-five  (985)  of 
those  filers,  however,  would  provide  the 
information  under  schedule  14A  and 
255  of  those  filers  would  provide  the 
information  under  schedule  14C.  The 
burden  hours  for  the  disclosure  by  these 
filers  has  been  assigned  to  schedule  14A 
and  schedule  14C,  respectively.  The 
burden  imposed  on  the  remaining  2,580 
filers  is  being  assigned  to  form  10-KSB. 
This  results  in  5,160  (2  hours  x  2,580 
filers)  additional  burden  hours.  We 
estimate  that  most  of  this  time  would 
relate  to  consideration  and  review  of  the 
disclosiu'es  of  the  audit  committee's 
policies  and  procedures.  We  further 
estimate  that  approximately  75%  of  the 
extra  burden  hours,  or  approximately 
3,870  hours,  would  be  expended  by 
internal  staff  and  the  remaining  25%,  or 
1,290  hours,  would  be  for  outside  legal 
costs  associated  with  reviewing  the 
proposed  disclosures.  Assuming  that 
outside  legal  costs  would  be  an  average 
of  $300  per  hour,  the  aggregate  annual 
legal  costs  would  be  $387,000. 

4.  Aimual  Reports  by  Foreign  Private 
Issuers  on  Form  20-F 


Form  20-F  (OMB  Control  No.  3235- 
0288)  is  used  for  the  registration  of 
securities  of  foreign  private  issuers 
pursuant  to  sections  12fb)  or  12(g)  of  the 
Exchange  Act  and  annual  and  transition 
reports  filed  with  the  Commission 
pursuant  to  sections  13(a)  or  15(d)  of  the 
Exchange  Act."* 

Foreign  private  issuers  generally  are 
not  subject  to  the  proxy  disclosure 
requirements  and,  therefore,  would  be 
required  to  present  the  required 
disclosures  on  form  20-F.  We  do  not 
believe,  however,  that  these  disclosures 
would  be  burdensome  to  these 
companies  because  the  information  to 
be  disclosed  (fees  billed  to  the  company 
by  the  auditor  in  the  last  fiscal  year, 
with  the  fees  broken  down  into  certain 
categories)  should  be  readily  available 
to  the  company. 

We  estimate  that  the  incremental 
disclosure  of  fees,  the  audit  committee's 
policies  and  procedures  for  approval  of 
audit  engagements,  and  the  percentage 
of  fees  pre-approved  by  the  audit 
committee,  would  impose,  on  average, 
two  additional  burden  hours  per  year  on 
each  of  the  1,194  filers  of  form  20-F,  or 
2,388  additional  burden  hours.  We 
estimate  that  most  of  this  time  would 
relate  to  consideration  and  review  of  the 
disclosures  of  the  audit  committee's 
policies  and  procedures.  We  further 
estimate  that  approximately  25%  of  the 
extra  burden  hours,  or  approximately 
597  hours,  would  be  expended  by 
internal  staff  and  the  remaining  75%,  or 
1,791  hours,  would  be  for  outside  legal 
costs  associated  with  reviewing  the 
proposed  disclosures  because  this  form 
is  prepared  by  foreign  private  issuers 
who  rely  more  heavily  on  outside 
counsel  for  assistance.  Assuming  that 
outside  legal  costs  would  be  an  average 
of  $300  per  hour,  the  aggregate  annual 
legal  costs  would  be  $537,300. 

5.  Reports  by  Certain  Canadian  Issuers 
on  Form  40-F 

Form  40-F  is  used  by  certain 
Canadian  issuers  to  register  securities 
with  the  Commission  pursuant  to 
section  12(b)  or  section  12(g)  and  for 
reports  pursuant  to  section  15(d)  of  the 
Exchange  Act.  A  Canadian  issuer  may 
use  the  form  if  it  is  subject  to  the 
reporting  requirements  solely  by  reason 
of  having  filed  a  registration  statement 
on  form  F-7,  F-8.  F-9,  F-10,  or  F-80 
under  the  Securities  Act  of  1933.  A 
Canadian  issuer  also  may  use  the  form 
if  it  has  a  reporting  obligation  under  the 
Exchange  Act  and  (1)  the  issuer  is 
incorporated  under  the  laws  of  Canada 
or  any  Canadian  province  or  territory, 
(2)  the  issuer  is  a  foreign  private  issuer 
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or  a  crown  corporation,  (3)  the  issuer 
has  been  subject  to  periodic  reporting 
requirements  of  any  securities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a  period  of  at 
least  12  calendar  months  immediately 
preceding  the  filing  of  the  form  and 
currently  is  in  compliance  with  such 
obligations,  and  (4)  the  aggregate  market 
value  of  the  public  float  of  the  issuer's 
outstanding  equity  shares  is  $75  million 
or  more  (no  market  value  threshold 
needs  to  be  satisfied,  however,  in 
connection  with  non-convertible 
securities  eligible  for  registration  on 
form  F-9)."' 

Canadian  companies  that  file  form 
40-F  generally  are  not  subject  to  the 
proxy  disclosure  requirements  and, 
therefore,  would  be  required  to  present 
the  required  disclosures  on  form  40-F. 
We  do  not  believe,  however,  that  these 
disclosures  would  be  burdensome  to 
these  companies  because  the 
information  to  be  disclosed  (fees  billed 
to  the  company  by  the  auditor  in  the  last 
fiscal  year,  with  the  fees  broken  down 
into  certain  categories)  should  be 
readily  available  to  the  company. 

We  estimate  that  the  incremental 
disclosure  of  fees,  the  audit  committee's 
policies  and  procedures  for  approval  of 
audit  engagements,  and  the  percentage 
of  fees  pre-approved  by  the  audit 
committee,  would  impose,  on  average, 
two  additional  burden  hours  per  year  on 
each  of  the  134  filers  of  form  40-F,  or 
268  additional  burden  hours.  We 
estimate  that  most  of  this  time  would 
relate  to  consideration  and  review  of  the 
disclosures  of  the  audit  committee's 
policies  and  procedures.  Consistent 
with  our  treatment  of  foreign  private 
issuers  filing  form  20-F,  we  further 
estimate  that  approximately  25%  of  the 
extra  burden  hours,  or  approximately  67 
hours,  would  be  expended  by  internal 
staff  and  the  remaining  75%,  or  201 
hours,  would  be  for  outside  legal  costs 
associated  with  reviewing  the  proposed 
disclosures.  Assuming  that  outside  legal 
costs  would  be  an  average  of  $300  per 
hour,  the  aggregate  annual  legal  costs 
would  be  $60,300. 

6.  Proposed  Form  N-CSR 

We  issued  a  release  proposing  form 
N-CSR  on  August  30,  2002,  pursuant  to 
section  30  of  the  Investment  Company 
Act  (15  U.S.C.  80a-29)  and  sections  13 
and  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m  and  78o(d)).  The  proposed 
disclosure  would  be  required  in  a 
registered  management  investment 
company's  annual  report  on  proposed 
form  N-CSR.  We  estimate  that  the 
additional  disclosure  of  fees,  the  audit 


committee's  policies  and  procedures  for 
approval  of  audit  engagements,  and  the 
percentage  of  fees  pre-approved  by  the 
audit  committee,  would  impose,  on 
average,  1.5  additional  burden  hours  per 
year  on  each  of  the  anticipated  3,700 
filers  of  proposed  form  N-CSR.  This 
results  in  5,550  (1.5  hours  x  3,700  filers) 
additional  burden  hours.  We  estimate 
that  most  of  this  time  would  relate  to 
consideration  and  review  of  the 
disclosures  of  the  audit  committee's 
policies  and  procedures.  We  estimate 
that  the  cost  of  these  burden  hours 
would  $81  per  hour,  resulting  in 
aggregate  internal  costs  of  $449,550."^ 
Further,  we  estimate  that  this  additional 
disclosure  would  require  0.5  hours  in 
legal  review  by  outside  counsel  at  an 
average  rate  of  $300  per  hour,  resulting 
in  aggregate  aimual  outside  legal  costs 
of  $555,000. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
we  solicit  comments  to:  (1)  Evaluate 
whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
ii^ormation  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
Commission's  estimates  of  the  burden  of 
the  proposed  collections  of  information; 

(3)  determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collections 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technologv. 

Persons  submitting  comments  on  me 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  pC  20503,  and 
should  send  a  copy  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-49-02. 
Requests  for  materials  submitted  to 
OMB  by  the  Conunission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.S7-49-02, 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 


release.  Consequently,  a  comment  to 
OMB  is  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication. 

V.  Cost — Benefit  Analysis 

We  are  sensitive  to  the  costs  and 
benefits  imposed  by  our  rules,  and  we 
have  identified  certain  costs  and 
benefits  of  these  proposals. 
Additionally,  certain  of  these  costs  are 
imposed  by  Congressional  mandate 
through  the  enactment  of  the  Sarbanes- 
Oxley  Act.  We  request  comments  on  all 
aspects  of  this  cost-benefit  analysis, 
including  the  identification  of  any 
additional  costs  or  benefits.  We 
encourage  commenters  to  identify  and 
supply  relevant  data  concerning  the 
costs  or  benefits  of  the  proposed 
amendments. 

A.  Background 

The  Sarbanes-Oxley  Act  was  enacted 
on  July  30,  2002.  Title  II  to  that  Act  adds 
sections  10A(g)  through  lOA(l)  to  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  requires  that  the 
Commission,  within  180  days  of 
enactment,  adopt  rules  to  carry  out  each 
of  those  sections."' 

The  proposed  rules,  in  general, 
would: 

•  Revise  the  Commission's 
regulations  related  to  the  non-audit    ■ 
services  that,  if  provided  to  an  audit 
client,  would  impair  an  accounting 
firm's  independence  "*; 

•  Require  that  an  issuer's  audit 
committee  pre-approve  all  audit  and 
non-audit  services  provided  to  the 
issuer  by  the  auditor  of  an  issuer's 
financial  statements  "^; 

•  Prohibit  any  partner  on  the  audit 
engagement  team  from  providing  audit 
services  to  the  issuer  for  more  than  five 
consecutive  years  ^  ^O; 

•  Prohibit  an  accounting  firm  from 
auditing  an  issuer's  financial  statements 
if  certain  members  of  management  of 
that  issuer  had  been  members  of  the 
accounting  firm's  audit  engagement 
team  within  the  one-year  period 
preceding  the  commencement  of  audit 
procedures  ^21; 

•  Require  that  the  auditor  of  an 
issuer's  financial  statements  report 
certain  matters  to  the  issuer's  audit 
committee,  including  "critical" 
accouuDting  policies  used  by  the 
issuer  "=*;  and 


>"17CFR249.240f. 


'  »•  See  Securities  Industry  Association,  Report  on 
Management  Sr  Professional  Earnings  in  the 
Securities  Industry  2002  (2002). 


•"  Section  208(a)  of  the  Sarbanes-Oxley  Act  of 
2002. 
"■See  section  201  of  the  SarbanesOxley  Act. 
"•See  section  202  of  the  Sarbanes-Oxley  Act 
'»  See  section  203  of  the  Sarbanes-Oxley  Act 
>"  See  section  206  of  the  Sarbanes-Oxley  Act 
>"  See  section  204  of  the  Saibanes-Oxley  Act. 
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•  Require  disclosures  to  investors  of 
information  related  to  the  audit  and 
non-audit  services  provided  by,  and  fees 
paid  by  the  issuer  to,  the  auditor  of  the 
issuer's  financial  st^ements.'-' 

In  addition,  under  the  proposed  rules, 
an  accountant  would  not  be 
independent  from  an  audit  client  if  any 
partner,  principal  or  shareholder  of  the 
accounting  firm  who  is  a  member  of  the 
engagement  team  received 
compensation  based  directly  on  any 
service  provided  or  sold  to  that  client 
other  than  audit,  review  and  attest 
services.  We  believe  that  accounting 
firms  should  discontinue  compensating 
these  individuals  for  "cross-selling" 
services.  While  many  of  these  proposed 
rules  would  respond  directly  to  the 
provisions  of  title  II  of  the  Sarbanes- 
Oxley  Act,  certain  of  these  proposals 
would  go  beyond  the  specific  provisions 
of  the  Act  to  more  fully  address  what  we 
believe  to  be  the  Congressional  intent. 
These  provisions  include: 

•  Our  proposal  requiring  any  partner 
on  the  audit  engagement  team  be  subject 
to  the  rotation  requirements; 

•  Requiring  a  one-year  cooling-off 
period  for  all  audit  client's  employment 
of  engagement  team  personnel:  and 

•  Our  proposal  to  limit  an  audit 
partner  from  receiving  compensation  for 
recommending  non-audit  services  to  an 
audit  client. 

B.  Potential  Benefits  of  the  Proposed 
Rules 

Potential  benefits  resulting  from  the 
proposed  amendments  include 
increased  investor  confidence  in  the 
independence  of  auditors,  in  the  audit 
process,  and  in  the  reliability  of 
reported  financial  information.  As 
discussed  below,  clearer  auditor 
independence  regulations  should 
provide  investors  with  comfort  that 
auditors  are  placing  the  interests  of 
investors  over  financial  or  personal 
incentives.  Proposed  rules  mandating 
that  auditors  communicate  certain 
matters  to  audit  conmiittees  should 
benefit  investors  by  enhancing  the 
opportunities  for  meaningful  audit 
committee  oversight  of  the  financial 
reporting  process.  Investors  also  would 
benefit  from  the  enhanced  disclosure  of 
the  non-audit  services  provided  by,  and 
fees  paid  to.  the  accounting  firm  that 
audits  and  reviews  the  company's 
financial  statements,  and  from  better 
disclosiu«  of  the  audit  committee's  role 
in  approving  the  provision  of  non-audit 
services  by  the  accounting  firm  that 
audits  the  company's  financial 


^"  See  generally,  section  202  of  the  Sart>anes- 
Oxley  Act;  section  10A(i)(2)  of  the  Exchange  Act, 
15  U.S.C.  78j-l(iM2). 


Statements.  We  believe  that  these  factors 
could  improve  the  efficiency  of  the 
markets  and  result  in  a  lower  cost  of 
capital. 

1 .  Auditor  Independence 

The  amendments  would  facilitate  the 
independence  of  the  auditor  from 
management  in  the  following  ways. 

•  Providing  clearer  definition  of  the 
lines  of  non-audit  services  that  would 
impair  an  auditor's  independence; 

•  Requiring  that  each  engagement  of  . 
the  auditor  to  perform  audit  or  non- 
audit  services  for  the  company  be  pre- 
approved  by  the  audit  conmiittee,  which 
serves  as  the  representative  of  investors; 

•  Requiring  tne  "rotation"  of  partners 
on  the  audit  engagement  to  assure  a 
periodic  fresh  look  at  the  accounting 
and  auditing  issues  presented  in  the 
engagement; 

•  Providing  that  the  auditor's 
independence  would  be  impaired  if 
revenues  to  the  accounting  firm  from 
the  sale  of  non-audit  services  or 
products  to  a  company  were  directly 
paid  to  any  partner,  principal,  or 
shareholder  of  the  firm  who  works  on 
the  audit  of  that  company's  financial 
statements.  This  provision  should 
decrease  the  appearance  of  any  pressure 
on  the  audit  engagement  partner  to 
appease  management  during  the  audit 
process  in  order  to  facilitate  sales  of 
non-audit  services  and  increase  the 
appearance  and  reality  of  auditor 
independence;  and 

•  Requiring  a  "cooling  off"  period 
between  working  on  the  audit 
engagement  team  and  joining  the  client 
as  a  member  of  management  in  order  to 
assure  that  personal  relationships  and 
the  new  member  of  management's 
knowledge  of  the  audit  plan  do  not 
negatively  impact  the  audit  process. 

Strengthening  auditor  independence 
should  provide  investors  with  more 
comfort  that  the  auditors  would  play 
their  "gatekeeper"  role  in  companies" 
■  financial  reporting  and  provide  further 
assurance  that  the  true  financial 
condition  of  companies  is  reflected  in 
their  financial  reporting  thereby 
allowing  public  companies  less  costly 
access  to  the  capital  markets. 

2.  Auditor  Reports  to  Audit  Committees 

The  proposed  rules  would  require 
that  each  pubUc  accounting  firm 
registered  with  the  Public  Company 
Accounting  Oversight  Board  that  audits 
an  issuer's  financial  statements  report  to 
the  issuer's  audit  committee  (1)  All 
critical  accounting  policies  and 
practices  used  by  the  issuer.  (2) 
alternative  accounting  treatments  within 
GAAP  that  have  been  discussed  with 
management,  including  the 


ramifications  of  the  use  of  the 
alternative  treatments  and  the  treatment 
preferred  by  the  accounting  firm,  and  (3) 
other  material  wrritten  communications 
between  the  accounting  firm  and 
management  of  the  issiier  such  as  any 
management  letter  or  schedule  of 
"unadjusted  differences." 

The  report  by  the  Senate  Committee 
on  Banking.  Housing,  and  Urban  Affairs 
on  the  bill  that  later  became  the 
foundation  for  the  Sarbanes-Oxley  Act, 
in  addressing  the  need  for  such  reports 
from  the  auditor  to  the  audit  committee, 
stated,  in  part: 

The  Committee  believes  that  it  is  important 
for  the  audit  committee  to  be  aware  of  key 
assumptions  underlying  a  company's 
financial  statements  and  of  disagreements 
that  the  auditor  has  with  management.  The 
audit  committee  should  be  informed  in  a 
timely  manner  of  such  disagreements,  so  that 
it  can  independently  review  them  and 
intervene  if  it  chooses  to  do  so  in  order  to 
assure  the  integrity  of  the  audit.'" 

Almost  eight  months  before  passage  of 
the  Sarbanes-Oxley  Act,  in  December 
2001,  we  issued  cautionary  advice 
regarding  ^ach  issuer  disclosing  in  the 
Management  Discussion  and 
Analysis  '^^  section  of  its  annual  report 
those  accounting  policies  that 
management  believes  are  most  critical  to 
the  preparation  of  the  issuer's  financial 
statements. ^^^  The  cautionary  advice 
indicated  that  "critical"  accounting 
policies  are  those  that  are  both  most 
important  to  the  portrayal  of  the 
company's  financial  condition  and 
results  and  require  management's  most 
difficult,  subjective  or  complex 
judgments,  often  as  a  result  of  the  need 
to  make  estimates  about  the  effect  of 
matters  that  are  inherently  uncertain.  ^^^ 
As  part  of  that  cautionary  advice,  we 
stated: 

Prior  to  Rnalizing  and  filing  annual 
reports,  audit  committees  should  review  the 
selection,  application  and  disclosure  of 
critical  accounting  policies.  Consistent  with 
auditing  standards,  audit  committees  should 
be  apprised  of  the  evaluative  criteria  used  by 
management  in  their  selection  of  the 
accounting  principles  and  methods. 
Proactive  discussions  between  the  audit 
committee  and  the  company's  senior 


'^^  Report  of  the  Senate  Committee  on  Banking. 
Housing,  and  Urban  Affairs,  "Public  Company 
Accounting  Reform  and  Investor  Protection  Act  of 
2002,"  Senate  Report  107-205,  107th  Cong.,  2d 
Sess..  at  21  (July  3,  2002). 

"^  Item  303  of  Regulation  S-K  (17  CFR  229.303), 
which  requires  disclosure  alxiut,  among  other 
tilings,  trends,  events  or  uncertainties  known  to 
management  that  would  have  a  material  impact  on 
reported  financial  information. 

•28 Release  No.  33-8040  (Dec.  12,  2001)  (66  FR 
65013). 
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management  and  auditor  about  critical 
accounting  policies  are  appropriate.'^* 

We  continue  to  believe  that  such 
communications  are  appropriate  and 
facilitate  the  audit  committee's 
oversight  of  the  financial  reporting 
process.  Investors  should  benefit  by  the 
audit  committee  being  in  a  position  to 
challenge  what  it  may  view  as  novel  or 
aggressive  use  of  GAAP  to  enhance 
reports  of  the  company's  financial 
results  or  financial  condition. 

The  rules  proposed  in  May  2002 
provide  additional  information  about 
the  application  of  critical  accoimting 
policies,  including  "critical  accoimting 
estimates"  and  the  initial  adoption  of 
material  accoimting  policies.  Auditors 
may  want  to  refer  to  these  proposed 
rules,' ^^  as  well  as  the  December  2001 
cautionary  advice,  in  determining  the 
types  of  matters  to  be  conununicated  to 
the  audit  committee. 

3.  Enhanced  Disclosures  About  the 
Services  Provided  by  Auditors  to 
Registrants 

Investors  would  receive  more  detailed 
information  about: 

•  Any  policies  and  procedures 
adopted  by  an  audit  committee  that  are 
designed  to  assure  that  the  provision  of 
non-audit  services  and  products  by  the 
auditor  do  not  impair  the  auditor's 
independence, 

•  The  fees  paid  by  the  registrant  to 
the  auditor  in  each  of  the  last  two  years 
for  audit,  audit-related,  tax,  and  all 
other  services,  and 

•  The  percentage  of  fees  in  each  of 
those  categories  that  were  pre-approved 
by  the  audit  committee. 

The  proposed  disclosures  will  afford 
investors  greater  visibility  into  those 
aspects  of  the  auditor-client 
relationship.  Providing  better,  more 
complete  information  in  cases  where 
non-audit  services  occur  allows 
investors  to  determine  for  themselves 
whether  there  are  concerns  related  to 
the  auditor's  independence.  It  also  may 
allow  investors  to  ask  more  direct  and 
useful  questions  of  management  and 
directors  regarding  their  decisions  to 
engage  the  auditors  for  such  services. 

4.  Compensation 

The  proposed  rules  specify  that  audit 
partners  that  are  compensated  for  cross- 
selling  non-audit  services  are  not 
independent.  This  would  further 
enhance  the  independence  of  the  audit 
function  since  the  audit  partner's  focus 
would  be  on  the  conduct  of  the  audit 
rather  than  on  efforts  to  sell  other 


services  to  management.  The  danger 
inherent  in  compensation  to  audit 
partners  for  cross-selling  non-audit 
services  is  that  it  might  create  a 
temptation  for  auditors  to  compromise 
the  quality  of  the  audit  in  order  to 
maintain  their  relationship  with  clients 
to  whom  they  hope  to  cross-sell  such 
services. '3° 

C.  Potential  Costs  of  the  Proposals 

1.  Auditor  Independence 

Changes  in  our  auditor  independence 
regulations  may  impose  costs  on 
accounting  firms  and  on  any  issuers  that 
engage,  or  would  like  to  consider 
engaging,  the  auditor  of  an  issuer's 
financial  statements  to  perform  non- 
audit  services. 

(a)  Non-audit  services.  According  to 
the  information  available  to  the  staff  in 
2000,  approximately  12,600  registrants 
did  not  purchase  any  consulting 
services  from  the  auditor  of  their 
financial  statements,  and  4,100 
registrants  reported  purchasing  such 
services.'^'  Based  on  the  scrutiny  that 
these  services  have  received  over  the 
past  year,  the  Commission  staff  believes 
that  the  number  of  companies 
purchasing  non-audit  services  from 
their  auditor  might  have  decreased 
significanUy. 

The  current  auditor  independence 
rules  state  that  the  performance  of 
certain  non-audit  services  will  impair 
an  auditor's  independence.  The 
proposed  rules,  in  some  cases,  would 
redefine  the  limits  of  those  services  and 
would  add  one  more  item,  "expert 
services , "  to  the  list  of  prohibited 
services.  These  changes  could  impact 
the  competitive  markets  fi    these 
services.  Issuers  would  be  precluded 
from  engaging  auditors  to  perform 
certain  services  in  the  categories  of 
internal  audit  services,  financial 
systems  design  and  implementation 
services,  appraisal  and  valuation 


"•  Id.  (footnotes  omitted). 
'2«  Release  Nos.  33-8098  (May  10,  2002)  (67  FR 
35620). 


■^"Moreover,  such  compensation  might  increase 
the  effect  of  any  conflict  of  interest  inherent  in  the 
provision  of  non-audit  services.  It  would  do  this  by 
inadvertently  providing  a  mechanism  by  which  an 
issuer  may  influence  an  audit  partner  short  of  the 
threat  to  change  auditors.  That  is,  if  issuers  are  not 
pleased  with  the  results  of  an  audit,  such  a 
compensation  structure  gives  them  the  option  to 
"punish"  the  audit  partner  by  discontinuing  the 
purchase  of  (or  by 'not  purchasing)  the  non-audit 
services  and  thereby  causing  the  audit  partner's 
compensation  to  be  directly  reduced.  Since  this 
punitive  action  is  apt  to  be  less  costly  to  the  issuer 
than  would  l>e  a  change  in  auditors,  it  represents 
a  more  credible  threat  to  the  audit  partner  than  does 
the  threat  to  change  auditors.  As  a  consequence, 
issuers  may  be  more  willing  to  employ  this  avenue 
of  improper  influence  than  to  actually  change 
auditors,  and,  indeed,  audit  partners  may  be  more 
responsive  to  such  pressure,  given  its  enhanced 
credibility. 

'3' W.:  65  FR  at  43185. 


services,  actuarial  services,  and  others, 
that  may  be  performed  under  the 
current  rules.  These  companies  may 
incur  costs  from  having  to  use  a  separate 
vendor  for  such  services  resulting  in  the 
possible  loss  of  any  synergistic  benefits 
of  having  a  single  provider  for  both 
audit  and  non-audit  services.  In 
particular,  the  loss  of  company-specific 
information  that  might  flow  from  the 
non-audit  team  to  the  audit  engagement 
team,  or  vice  versa,  could  in  some 
instances  lower  the  quality  of  either 
service.  Issuers  also  may  incur  costs 
locating  a  new  vendor  and  developing  a 
business  relationship  with  that  vendor. 
In  addition,  issuers  may  incur  costs 
from  not  being  able  to  retain  their 
preferred  provider  of  non-audit  services, 
if  that  preferred  provider  happens  to 
also  be  their  auditor.  Th6  difference  in 
value  between  a  preferred  provider  and 
a  second  choice  may  be  substantial, 
particularly  if  the  preferred  provider  has 
relatively  unique  service  offerings  or 
service  offerings  that  are  particularly 
well  suited  to  the  needs  of  the  issuer. 

Accounting  firms  may  lose  one  or 
more  sources  of  revenue  if  the  proposed 
rules  are  adopted  because  they  would 
no  longer  be  able  to  sell  certain  non- 
audit  services  to  their  audit  clients.  We 
believe,  however,  that  in  view  of  the 
statements  by  the  largest  four 
accounting  firms,  and  others,  that  they 
would  no  longer  provide  internal  audit 
outsourcing  services  and  financial 
system  design  and  implementation 
services  to  audit  clients,^  *^  costs 
associated  with  the  proposed  rules  may 
be  limited.  Also,  to  the  extent  non-audit 
services  are  merely  redistributed  among 
the  firms,  there  would  be  no  net  loss  of 
revenue  to  public  accounting  firms  as  a 
whole. 

(b)  Audit  Committee  Pre-approval  of 
Services.  Under  the  proposed  rules,  all 
auditing  and  non-audit  services  to  be 
provided  by  the  auditor  of  an  issuer's 
financial  statements  must  be  pre- 
approved  by  the  issuer's  audit 
committee."3  There  may  be  incremental 


<  ^2  Report  of  the  Senate  Committee  on  Banking. 
Housing,  and  Urban  Affairs,  "Public  Company 
Accounting  Reform  and  Investor  Protection  Act  of 
2002,"  Senate  Report  107-205, 107th  Cong.,  2d 
Sess..  at  IB  (July  3,  2002). 

'"  Section  301  of  the  Sarbanes-Oxley  Act  of  2002 
requires  the  Commission  to  direct  the  national 
securities  exchanges  and  national  securities 
associations  to  prohibit  the  listing  of  any  security 
of  an  issuer  that  does  not  meet  certain  criteria, 
including  having  an  audit  committee  that  performs 
certain  functions.  See  section  lOA(m)  of  the 
Exchange  Act,  15  U.S.C.  78i-l(m).  The  Sarbanes- 
Oxley  Act  defines  "audit  committee"  to  be  "(A)  a 
committee  (or  equivalent  body)  established  by  and 
amongst  the  board  of  directors  of  an  issuer  for  the 
purpose  of  overseeing  the  accounting  and  financial 
reporting  processes  of  the  issuer  and  audits  of  the 

Conlinuad 
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costs  associated  with  audit  committees 
performing  this  function.  Such  costs 
might  include  more  frequent  committee 
meetings,  an  increased  workload  on 
audit  committee  members,  and  having 
legal  counsel  review  the  audit 
committee's  draft  policies  and 
procedures  for  engaging  the  auditors  for 
non-audit  services.  The  increased 
burden  on  audit  committee  members 
might  result  in  the  need  to  increase  their 
compensation,  resulting  in  additional 
costs  to  issuers.  Some  of  these  costs  may 
be  mitigated  by  the  provisions  in  the 
Act  and  in  the  proposed  rules  that 
would  allow  the  audit  conunittee  to 
delegate  to  one  or  more  audit  committee 
members  the  authority  to  grant  pre- 
approvals  of  these  services. '  ♦•♦ 

madvertent  violations  of  the  Act  and 
the  proposed  rules  that  would  add  to 
the  costs  of  the  rules  also  may  be 
mitigated  by  the  de  minimus  exception 
to  the  pre-approval  requirement. '  '■* 
Under  this  exception,  the  pre-approval 
requirement  is  waived  if:  (1)  The 
aggregate  amount  of  the  non-audit 
services  is  not  more  than  five  percent  of 
the  total  amount  of  revenues  paid  by  the 
issuer  to  the  auditor  during  the  fiscal 
year  in  which  the  non-audit  services 
were  provided.  (2)  at  the  time  of  the 
engagement  the  issuer  did  not  recognize 
the  services  to  be  non-audit  services, 
and  (3)  the  services  are  approved  by  the 
audit  committee  prior  to  the  completion 
of  the  audit. '  ^'^ 

We  also  believe  that  as  a  result  of  the 
Commission's  audit  committee 
disclosure  requirements  adopted  in 
1999."^  prior  disclosures  related  to  the 
involvement  of  the  audit  committee  in 
recommending  or  approving  changes  in 
auditors  and  the  resolution  of 
disagreements  between  management 
and  the  auditors,' '"  and  professional 


financial  statements  of  the  issuer:  and  (B)  if  no  such 
committee  exists  with  respect  to  an  issuer,  the 
entire  board  of  directors  of  the  issuer."  Section 
205(a)  of  the  Sarbanes-Oxley  Act.  which,  among 
other  things,  adds  section  3(a)(38)  to  the  Exchange 
Act. 

■-"Section  202  of  the  Satbanes-Oxlev  Act:  section 
10A(i)(3)  of  the  Exchange  Act.  15  U.S.C.  78i-l(i)(3). 

'^*  Section  202  of  the  Sarbanes-Oxlev  Act:  section 
10A(i)(  DIB)  of  the  Exchange  Act.  15  IIS.C.  78}- 
l(i«l)(B). 

'»W. 

'"Item  306  of  Regulation  S-K  (17  VSR  229.306). 
and  item  306  of  Regulation  S-B  (17  CFR  228.306): 
s(w  generally.  Release  No.  34-42266  (Dec.  22.  1999) 
(64  FR  73389).  These  disclosure  requirements  are 
discussed  supra,  in  section  Il.C  of  this  release. 

'  ^  Item  4  of  form  8-K.  1 7  CFK  249. 308  and  item 
304  of  Regulation  S-K.  17  CFR  229.304.  which 
require  disclosure  of  "whether  the  decision  to 
change  accountants  was  recommended  or  approved 
by:  (A)  .^ny  audit  or  similar  committee  of  the  b<iard 
of  directors,  if  the  issuer  has  such  a  committee:  or 
(B)  the  board  of  directors,  if  the  issuer  has  no  such 
committee"  and  "whether  any  audit  or  similar 
committee  of  the  board  of  directors,  or  the  board  of 


standards  that  require  communications 
between  the  auditor  and  audit 
committees  on  auditor  independence 
issues,'^*  many  companies  currently 
have  audit  committees  that  closely 
monitor  issues  related  to  the  auditor's 
independence  and  the  engagement  of 
auditors  to  perform  non-audit  services. 
Accordingly,  we  believe  that  the 
incremental  costs  associated  with  the 
proposals  wo'Md  not  be  significant. 

(c)  Rotation  of  Partners  on  the  Audit 
Engagement.  Under  the  proposed  rules, 
no  partner  would  serve  on  an  audit 
engagement  team  for  more  than  five 
years.'""'  Current  professional 
requirements  state  that  the  partner  in 
charge  of  an  audit  engagement  should 
be  replaced  at  least  once  every  seven 
years.'*'  The  proposals,  therefore, 
would  require  more  partners  to  be 
rotated  and  the  engagement  partner  to 
be  rotated  more  often. 

Costs  associated  with  the  periodic 
replacement  of  partners  might  include 
more  frequent  company-specific 
training,  conducted  by  both  the 
accounting  firm  and  the  company,  as 
new  partners  join  the  team  auditing  that 
company's  financial  statements.  For 
example,  the  new  partners  would  need 
to  learn  the  company's  accounting  and 
financial  reporting  procedures,  controls 
and  personnel.  The  proposed  rules  also 
might  result  in  incremental  costs  related 
to  some  partners  being  required  to 
relocate  from  one  part  of  the  country  to 
another. 

The  costs  related  to  these  proposed 
rules  would  vary  based  on  the  proximity 
of  an  accounting  firm's  audit  clients,  the 
concentration  of  the  firm's  practice 
within  an  industry,  and  the  availability 
of  partners  to  whom  the  work  may  be 
redistributed,  and  similar  factors. 


directors,  discussed  the  subject  matter  of  each  of 
such  disagreements  with  the  former 
accountant*   '   *."  Item  304(a)(l)(iii)(A).  (iii)(B), 
and(iv)(B).  17CFR229.304(aHl)(iii)(A),  (iii)(B)and 
(iv)(B).  For  small  business  issuers,  item 
304(a)(l)(iii)  of  Regulation  S-B.  17  (TR 
228.304(a)(l)(iii)  requires  disclosure  of  "whether 
the  decision  to  change  accountants  was 
recommended  or  approved  by  the  board  of  directors 
or  an  audit  or  similar  committee  of  the  board  of 
directors." 

•■>«S«?.  e.g..  American  Institute  of  Certified  Public 
Accountants  ("AICPA"),  "Communications  With 
Audit  Cximmittees,"  Statements  on  Auditing 
Standards  No.  ("SAS")  61,  as  amended  by  SAS  89 
and  90:  aICPA.  Codification  of  Statements  on 
Auditing  .Standards  ("AU")  S  380:  Independence 
Standards  Board.  "Independence  Discussions  with 
Audit  Committees,"  Independence  Standard  No.  1 
(|an.  1999). 

'*°  See  genemlly.  section  203  of  the  Sarbanes- 
Oxley  Act. 

'*'  See  American  Institute  of  Certified  Public 
Accountants.  SEC  Practice  Section.  Requirements  of 
Members,  at  item  e.  The  membership  requirements 
are  available  online  at  http://www.aicpa.org/ 
members/div/secps/require.tttm. 


Smaller  firms  that  do  not  have 
sufficient  partners  to  replace  the 
partners  on  an  audit  engagement  team 
may  be  particularly  affected  by  the 
proposed  rules  in  that  they  would  have 
to  accept  more  partners  into  the  firm  or 
lose  the  audit  engagement. 

It  is  difficult  to  calculate  the  costs 
associated  with  this  portion  of  the 
proposed  rules.  However,  it  is  likely 
that  these  costs  may  be  passed  on  to 
issuers  in  the  form  of  higher  audit  fees. 
As  noted  below,  we  request  comments 
on  the  anticipated  costs  associated  with- 
all  aspects  of  the  propgsed  rules. 

(d)  One-Year  Cooling  Off  Period.  The 
proposed  rules  would  indicate  that  an 
accounting  firm  is  not  independent  with 
respect  to  an  audit  client  if  a  former 
partner,  principal,  shareholder,  or 
professional  employee  of  an  accounting 
firm  is  in  a  "financial  reporting 
oversight  role"  at  that  client,  unless  the 
individual  had  not  been  a  member  of 
the  audit  engagement  team  for  that 
client's  financial  statements  during  the 
one  year  period  preceding  the  initiation 
of  the  audit. '"^  A  "financial  reporting 
oversight  role"  is  a  role  in  which  a 
person  is  in  a  position  to  or  does 
influence  the  contents  of  financial 
statements  or  anyone  who  prepares 
them.'"*^  Such  persons  would  include 
directors,  chief  executive  officers,  chief 
financial  officers,  chief  accounting 
officers,  controllers,  and  others.'** 

Currently,  when  a  former  professional 
employee  of  an  accounting  firm  joins  an 
audit  client  within  one  year  of  leaving 
the  firm,  and  the  individual  has 
significant  interaction  with  the 
accounting  firm's  audit  engagement 
team,  professional  standards  require  the 
accounting  firm  to  perform  procedures 
to  assure  that  the  individual's 
knowledge  of,  or  relationships  with,  the 
accounting  firm  do  not  adversely 
influence  the  quality  of  the  audit.'*'' 
These  procedures  include  modifying  the 
audit  plan  to  adjust  for  the  risk  that  the 
individual  would  be  able  to  circumvent 
key  aspects  of  the  audit,  and  assuring 
that  the  people  on  the  audit  engagement 
team  have  the  stature  and  objectivity  not 
to  be  influenced  by  their  former  partner 
or  co-employee  and  to  be  have  the 
appropriate  level  of  skepticism  when 
evaluating  the  individual's 
representations  and  views.  Because  the 
proposed  rules  would  limit  the 
situations  in  which  this  situation  could 
occuir,  accounting  firms  and  audit 


'"  See  section  206  of  the  Sarbanes-Oxley  Act. 

'"  See  17  CFR  210.2-01(f)(3)  and  proposed  rule 
2-Ol(0(3)(B). 

'"Id. 

<-•>  Independence  Standards  Board, 
"Independence  Standard  No.  3:  Employment  with 
Audit  Clients"  ()uly  2000). 
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clients  would  not  have  to  pay  for  the 
performance  of  these  procedures. 

Costs  might  occur,  however,  bom  the 
company  being  required  to  delay  the 
hiring,  or  not  being  able  to  hire,  the 
individual  that  it  believes  is  the  most 
qualified  person  to  perform  a  "financial 
"reporting  oversight  role"  at  the 
company.  This  may  add  to  recruitment 
costs  or  less  efficient  operations.  Such 
costs  are  difficult  to  estimate  and  would 
vary  bom  one  company  to  another. 

(e)  Compensation.  The  proposed  rules 
would  provide  that  an  auditor  is  not 
independent  with  respect  to  an  audit 
client  if  a  partner,  principal  or 
shareholder  of  an  accounting  firm,  who 
is  a  member  of  the  audit  engagement 
team  conducting  an  audit  of  that  client's 
financial  statements,  earns  or  receives 
compensation  based  on  the  performance 
of,  or  in  consideration  of  procuring, 
engagements  to  provide  any  services  to 
that  client  other  than  audit,  review,  or 
attest  services.  This  provision  might 
affect  the  compensation  plans  of  those 
firms  that  ciurently  reward  partners, 
principals,  and  shareholders  of  the  firm 
for  generating  sales  of  non-audit 
services  to  their  respective  audit  clients. 
If  the  proposed  rules  were  adopted, 
those  revenues  would  be  allocated  to 
other  persons  within  the  accounting 
firm.  Absent  this  incentive,  auditors 
may  be  less  inclined  to  inform  issuers 
of  ways  to  improve  their  performance  or 
condition  through  non-audit  services. 
We  do  not  expect,  however,  that  there 
would  be  any  incremental  costs  to  the 
firm  or  to  the  client. 

2.  Auditor  Reports  to  Audit  Committees 

Under  the  proposed  rules,  each  public 
accounting  firm  registered  with  the 
Public  Company  Accounting  Oversight 
Board  that  audits  an  issuer's  financial 
statements  must  report  to  the  issuer's 
audit  committee  (1)  all  critical 
accounting  policies  and  practices  used 
by  the  issuer,  (2)  alternative  accounting 
treatments  within  GAAP  that  have  been 
discussed  with  management,  including 
the  ramifications  of  the  use  of  the 
alternative  treatments  and  the  treatment 
preferred  by  the  accounting  firm,  and  (3) 
other  material  written  communications 
between  the  accounting  firm  and 
management  of  the  issuer  such  as  any 
management  letter  or  schedule  of 
"unadjusted  differences."  '**  The 
required  reports  need  not  be  in  writing 
but  the  report  would  be  required  to  be 
presented  to  the  audit  committee  before 
the  auditor's  report  is  filed  ^th  the 
Conunission. 


Because  of  existing  GAAS  and  legal 
provisions,'*^  we  believe  that  adoption 
of  the  proposed  rules  regarding  auditor 
reports  to  audit  committees  will  not 
significantly  increase  costs  for 
accounting  firms  or  registrants.  Any 
such  costs  may  arise  from  the  timing  of 
the  communications,  which,  under  the 
proposed  rules,  must  occur  before  the 
auditor's  report  is  filed  with  the 
Commission. 

3.  Enhanced  Disclosures  About  the 
Services  Provided  by  Auditors  to 
Registrants 

The  existing  proxy  disclosure  rules 
require  disclosure  of  all  professional 
fees  billed  by  the  principal  auditor  in 
the  last  fiscal  year,  with  the  fees  broken 
down  into  three  categories:  audit  fees, 
financial  information  systems  design 
and  implementation  fees,  and  all  other 
fees.  The  proposals  would  divide  the 
disclosiu«  into  two  more  categories — tax 
fees  and  audit-related  fees — and  add 
disclosure  of  one  more  year  of  these  fees 
while  eliminating  separate  disclosure  of 
fees  related  to  financial  information 
systems  design  and  implementation. 
The  proposals  also  would  require 
companies  that  do  not  file  proxy 
statements  to  file  this  information  with 
the  Commission  in  their  annual  reports 
on  forms  10-K  and  10-KSB,  foreign 
private  issuers  to  file  the  information  on 
form  20-F,  certain  Canadian  issuers  to 
file  the  information  on  form  40-F,  and 
registered  management  investment 
companies  to  file  the  information  on 
proposed  form  N-CSR.'*"* 

Registrants  also  would  be  required  to 
disclose  the  audit  committee's  policies 
and  procedures  for  approval  of  auditor 
engagements,  and  the  percentage  of  fees 
in  each  of  the  four  categories  noted 
above  (audit,  audit-related,  tax,  and  all 
other)  that  were  pre-approved  by  the 


'*«  See  section  204  of  the  Sarbanes-Oxley  Act. 


'*'  See  item  303  of  Regulation  S-K.  17  CFR 
229.303:  Release  No.  33-8040  (Dec.  12.  2001):  and 
SAS  61,  AU  S  380,  "Communication  with  Audit 
Committees  or  Others  with  Equivalent  Authority 
and  Responsibility." 

""Form  10-K  is  the  annual  report  that  registrants 
file  with  the  Commission  pursuant  to  section  13  or 
15(d)  of  the  Exchange  Act,  if  no  other  annual 
reporting  form  has  been  prescribed.  Small  business 
issuers  may  use  abbreviated  form  10-KSB.  A  "small 
business  issuer"  is  an  entity  that  (1)  has  revenues 
of  less  than  $25,000,000.  (2)  is  a  U.S.  or  Canadian 
issuer.  (3)  is  not  an  investment  company,  and  (4) 
if  a  majority  owned  subsidiary,  the  parent 
corporation  is  also  a  small  business  issuer.  An 
entity  is  not  a  "small  business  issuer,"  however,  if 
the  aggregate  market  value  of  its  outstanding  voting 
and  non-voting  common  stock  held  by  non-affiliates 
is  $25,000,000  or  more.  See  17  CFR  240.12b-2. 
Registered  management  investment  companies 
would  use  proposed  form  N-CSR  to  file  certified 
shareholder  reports  with  the  Commission  under  the 
Sarfoanes-Oxley  Act  of  2002.  See  Investment 
Company  Act  Release  No.  25723  (Aug.  30,  2002)  (67 
FR  57298  (Sept.  9.  2002)). 


audit  committee  during  each  of  the  last 
two  fiscal  years. 

Based  on  the  staff's  experience,  we 
believe  that  the  additional  disclosure 
contemplated  by  the  proposed  rules 
would  require,  on  average, 
approximately  one-half  of  a  page  in  a 
company's  proxy  statement  or  aimual 
report.  A  financial  printing  company 
informed  the  staff  that  adding  one-half 
of  a  page  in  the  proxy  statement  would 
not  be  likely  to  increase  the  printing 
cost  to  the  company  because  that  much 
more  text  normally  can  be  incorporated 
without  increasing  the  page  length  by 
reformatting  the  docimient.'*^ 
Accordingly,  based  on  our  preliminary 
estimates,  there  should  be  little,  if  any, 
additional  printing  costs  from  these 
additional  disclosures. 

For  the  purposes  of  the  Paperwork 
Reduction  Act,  we  have  estimated  that 
the  incremental  disclosure  of  fees,  the 
disclosure  of  the  audit  conunittees 
policies  and  procedures  for  approval  of 
audit  engagements,  and  the  percentage 
of  fees  pre-approved  by  the  audit 
committee  would  impose,  on  average, 
two  additional  burden  hours  for  each  of 
the  7,661  filers  of  schedule  14A,  or  an 
aggregate  annual  burden  of  15,322 
additional  burden  hours.  We  estimate 
that  most  of  this  time  would  relate  to 
consideration  and  review  of  the 
disclosures  of  the  audit  committee's 
policies  and  procedures.  We  further 
estimate  that  approximately  75%  of  the 
extra  burden  hours,  or  approximately 
11,492  hours,  would  be  expended  by 
internal  staff  and  the  remaining  25%.  or 
3,830  hours,  would  be  for  outside  legal 
costs  associated  with  reviewing  the 
proposed  disclosures.  Assuming  that  the 
internal  staff  costs  the  company  an 
average  of  $125  per  hour,'^°  the 
aggregate  aiuiual  cost  for  internal  staff 
assistance  would  be  approximately 
$1,436,500.  If  we  assume  that  outside 
legal  costs  would  be  an  average  of  $300 
per  hour,  the  aggregate  annual  legal 
costs  would  be  $1 ,149,000.  The  total 
annual  paperwork  costs  associated  with 
the  proposed  disclosures,  therefore, 
would  be  approximately  $2,585,500. 
Similarly,  we  estimated  that  the  464 
filers  of  schedule  14C  would  incur  an 
additional  annual  burden  of  928  hours, 
or  which  696  hours  would  be  imposed 
on  the  company  itself  and  232  would 
represent  a  cost  for  outside  legal 
assistance.  Based  on  these  numbers,  we 
estimate  that  the  annual  internal  cost 
would  be  $87,000  (696  hours  x  $125  per 


•«See  Release  No.  34-41987  (Oct.  7,  1999)  (64 
FR  55648,  at  55658). 

'5°  This  cost  estimate  is  based  on  data  obtained 
fi-om  The  SIA  Report  on  Management  and 
Professional  Earnings  in  the  Securities  Industry 
(Oct.  2001). 
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hour)  and  the  annual  external  cost 
would  be  $69,600  (232  hours  x  $300  per 
hour),  for  a  total  annual  cost  of 
$156,600. 

For  those  registrants  who  would  be 
providing  the  information  on  form  10- 
K,  we  estimated  for  the  purposes  of  the 
Paperwork  Reduction  Act  that  the 
incremental  disclosure  of  fees,  the  audit 
committee's  policies  and  procedures  for 
approval  of  audit  engagements,  and  the 
percentage  of  fees  pre-approved  by  the 
audit  committee,  would  impose,  on 
average,  two  additional  burden  hours 
per  year  on  each  of  the  8.484  filers  of 
form  lO-K.'"^'  Six  thousand  six  hundred 
and  seventy-six  (6,676)  of  those  filers, 
however,  would  provide  the 
information  under  schedule  14A  and 
209  of  those  filers  would  provide  the 
information  under  schedule  14C.  The 
burden  hours  for  the  disclosure  by  these 
filers  therefore  has  been  assigned  to 
schedule  14A  and  schedule  14C, 
respectively  The  burden  imposed  on 
the  remaining  1 ,599  filers  is  being 
assigned  to  form  10-K.  This  results  in 
3,198  (2  hours  x  1,599  filers)  additional 
burden  hours.  We  estimate  that  most  of 
this  time  would  relate  to  consideration 
and  review  of  the  disclosures  of  the 
audit  committee's  policies  and 
procedures.  We  further  estimate  that 
approximately  75%  of  the  extra  burden 
hours,  or  approximately  2,399  hours, 
would  be  expended  by  internal  staff  and 
the  remaining  25%,  or  799  hours,  would 
be  for  outside  legal  costs  associated  with 
reviewing  the  proposed  disclosures. 
Assuming  a  cost  of  $125  per  hour  for 
internal  costs  results  in  aggregate 
internal  costs  of  $299,875.  Assuming 
that  outside  legal  costs  would  be  an 
average  of  $300  per  hour,  the  aggregate 
annual  legal  costs  would  be  $239,700. 
The  total  annual  paperwork  costs 
associated  with  the  proposed 
disclosures,  therefore,  would  be 
approximately  $539,575. 

For  smaller  companies  that  file  forms 
10-KSB  1"  we  estimated  for  the 
purposes  of  the  Paperwork  Reduction 
Act  that  the  incremental  disclosure  of 
fees,  the  audit  committee's  policies  and 
procedures  for  approval  of  audit 
engagements,  and  the  percentage  of  fees 
pre-approved  by  the  audit  committee, 
would  impose,  on  average,  two 
additional  burden  hours  per  year  on 
each  of  the  2.590  filers  of  form  10-KSB 
that  do  not  file  either  schedule  14A  or 
schedule  14C.  or  5.180  additional 
burden  hours.  We  estimate  that  most  of 


'*'  As  noted  previously,  the  proposetl  rules  also 
would  amend  forms  20-F  and  40-F.  However, 
because  the  number  of  registrants  which  use  these 
forms  is  very  small,  it  is  not  expected  to  have  a 
signiflcant  burden  increase. 

'"17CFR240.12b-2. 


this  time  would  relate  to  consideration 
and  review  of  the  disclosures  of  the 
audit  committee's  policies  and 
procedures.  We  further  estimate  that 
internal  staff  would  expend 
approximately  75%  of  the  extra  burden 
hours,  or  approximately  3,885  hoiu's. 
Assuming  a  cost  $125  per  hour  for 
internal  staff,  the  aggregate  internal 
costs  would  be  approximately  $485,625. 
The  remaining  25%,  or  1.295  hours, 
would  be  for  outside  legal  costs 
associated  with  reviewing  the  proposed 
disclosures.  Assuming  that  outside  legal 
costs  would  be  an  average  of  $300  per 
hour,  the  aggregate  annual  legal  costs 
would  be  $388,500.  The  total  annual 
paperwork  costs  associated  with  the 
proposed  disclosures,  therefore,  would 
be  approximately  $874,125. 

Using  a  similar  analysis,  we  estimated 
an  increase  of  2.388  burden  hours  and 
$537,300  in  annual  legal  costs  (2,388  x 
.75  X  $300)  for  form  20-F.  This 
produces  an  estimate  of  $298,500  (2,388 
hours  X  $125  per  hour)  for  internal 
costs,  or  a  total  cost  of  $835,800 
($537,300  +  $298,500)  for  such  filers. 
For  form  40-F  filers,  we  estimated  an 
increase  of  268  burden  hours  and 
$60,300  in  annual  legal  costs  (200  x  .25 
X  $300).  This  produces  an  estimate  of 
$33,500  (268  hours  x  $125  per  hour)  for 
internal  costs,  or  a  total  cost  of  $93,800 
($60,300  +  $33,500). 

Proposed  form  N-CSR.  We  issued  a 
release  proposing  form  N-CSR  on 
August  30.  2002.  pursuant  to  section  30 
of  the  Investment  Company  Act  (15 
U.S.C.  80a-29)  and  sections  13  and 
15(d)  of  the  Exchange  Act  (15  U.S.C. 
78m  and  78o(d)).  For  registered 
management  investment  companies  that 
would  be  providing  the  information  on 
proposed  form  N-CSR.  we  estimate  that 
the  incremental  disclosure  of  fees,  the 
audit  committee's  policies  and 
procedures  for  approval  of  audit 
engagements,  and  the  percentage  of  fees 
pre-approved  by  the  audit  committee, 
would  impose,  on  average,  two 
additional  burden  hours  per  year  on 
each  of  the  estimated  3,700  filers  of 
proposed  form  N-CSR.  This  results  in 
7,400  (2  hours  x  3.700  filers)  additional 
burden  hours.  We  estimate  that  most  of 
this  time  would  relate  to  consideration 
and  review  of  the  disclosures  of  the 
audit  committee's  policies  and 
procedures.  We  further  estimate  that 
approximately  75%  of  the  extra  burden 
hours,  or  approximately  5.550  hours, 
would  be  expended  by  internal  staff  and 
the  remaining  25%,  or  1,850  hours, 
would  be  for  outside  legal  costs 
associated  with  reviewing  the  proposed 
disclosures.  We  estimate  a  cost  of  $40 
per  hour  for  internal  staff  review, 
resulting  in  aggregate  internal  costs  of 


$222,000.  Further,  we  estimate  that 
outside  legal  costs  would  be  an  average 
of  $300  per  hour,  resulting  in  aggregate 
annual  legal  costs  of  $555,000.  The  total 
annual  paperwork  costs  associated  with 
the  proposed  disclosures,  therefore, 
would  be  approximately  $1,004,550. 

D.  Request  for  Comments 

As  noted  above,  we  request  comments 
on  all  aspects  of  this  cost-benefit 
analysis,  including  the  identification  of 
any  additional  costs  or  benefits.  We 
encourage  commenters  to  identify  and 
supply  relevant  data  concerning  the 
costs  or  benefits  of  the  proposed 
amendments.  We  request  comments, 
including  supporting  data,  on  the 
magnitude  of  the  costs  and  benefits 
mentioned  in  this  section. 

•  Are  there  any  other  costs  or  benefits 
that  we  have  not  identified?  For 
example,  would  the  additional  duties  on 
audit  committees  increase  the  cost  of 
maintaining  those  committees?  Would 
the  amount  of  compensation  demanded 
by  audit  committee  members  increase? 
Would  there  be  a  shortage  of  potential 
audit  committee  members  that  would 
lead  to  higher  costs  related  to  finding 
and  retaining  such  members?  Would  the 
cost  of  officer/director  liability 
insurance  increase?  Please  describe  any 
such  costs  and  provide  relevant  data. 

•  Are  there  additional  costs  related  to 
the  proposed  disclosures?  If  there  are, 
please  identify  them  and  provide 
supporting  data. 

•  We  request  comments  on  the 
reasonableness  of  the  burden  hour,  cost 
estimates,  and  imderlying  assumptions 
related  to  the  proposed  disclosures. 

•  Will  the  prohibition  of  certain  non- 
audit  services  impose  greater  costs  on 
companies?  If  so,  what  will  those  costs 
be  and  how  significant  will  those  costs 
be? 

•  How  much  cost  will  issuers  incur 
from  not  being  able  to  retain  their 
preferred  providers  of  non-audit  service, 
when  that  preferred  provider  happens  to 
also  be  their  auditor? 

•  What  will  be  the  impact,  if  any,  on 
audit  fees  from  the  proposal  to  prohibit 
certain  non-audit  services? 

•  Are  there  any  economies  of  scope 
that  will  be  lost  due  to  implementation, 
of  the  auditor  independence  rules? 

•  Are  there  any  economies  of  scale 
that  will  be  lost  due  to  implementation 
of  the  auditor  independence  rules? 

VI.  Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition,  and 
Promotion  of  Efficiency,  Competition, 
and  Capital  Formation 

For  purposes  of  the  Small  Business 
Regiilatory  Enforcement  Fairness  Act  of 
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1996,'53  the  Commission  is  requesting 
information  regarding  the  potential 
impact  of  the  proposals  on  the  economy 
on  an  annual  basis.  Commentators 
should  provide  empirical  data  to 
support  their  views. 

Section  23(a)(2)  of  the  Exchange 
Act  ^^'^  requires  the  Commission,  when 
adopting  rules  imder  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  any  rule  it  adopts.  In  this  regard,  we 
note  that  it  may  be  possible  that  some 
small  accounting  firms  would  not  have 
professionals,  other  than  those  working 
on  the  audit  of  a  client's  financial 
statements,  with  the  expertise  to 
provide  non-audit  services  to  that  client. 
Because,  under  the  proposed  rules, 
receipt  of  fees  by  that  professional  from 
the  provision  of  non-audit  services 
would  impair  the  auditor's 
independence,  the  accounting  firm 
might  not  be  in  a  position  to  provide 
non-audit  services  to  that  client.  This 
proposal,  therefore,  could  result  in  some 
companies  seeking  new  providers  of 
non-audit  services.  In  addition,  some 
companies  that  engage  accounting  firms 
for  non-audit  services  permitted  under 
the  current  rules,  but  not  allowed  imder 
the  Sarbanes-Oxley  Act  and  the 
proposed  rules,  would  be  required  to 
switch  vendors  for  those  services.  This 
may  have  an  impact  on  competition  for 
those  services,  although  to  the  extent 
the  new  vendor  is  another  accounting 
firm,  the  result  may  a  redistribution  of 
services  among  firms  rather  than  an 
increase  or  decrease  in  services.  Small 
accounting  firms  also  may  be 
disadvantaged  by  the  prohibition  on 
partners  providing  auditing  services  to 
the  issuer  for  more  than  five  consecutive 
years,  since  they  may  not  have  other 
partners  available  to  retain  the  client. 

•  Given  that  only  larger  clients  have 
more  than  two  partners  as  part  of  the 
audit  process,  would  this  provision 
impose  higher  costs  on  mid-tier  firms? 

In  addition,  section  2(b)  of  the 
Securities  Act  of  1933,i55  section  3(f)  of 
the  Exchange  Act,'^^  and  section  2(c)  of 
the  Investment  Company  Act  '^7  require 
the  Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation. 

One  possible  adverse  impact  on 
capital  formation  may  come  bom 
additional  costs  related  to  audit 


'"Pub.  L.  104-121.  lit.  11,  110  StaL  857  (1996). 
•"  15  U.S.C  78w(a)(2). 
>"  15  U.S.C  77b(b). 
>«>15U.S.C.  78c(f). 
»»'  15  U.S.C  80a-2(c). 


committees.  Although  the  proposed 
rules  do  not  require  companies  to  have 
audit  committees,  many  companies  may 
choose  to  establish  such  committees  to 
facilitate  application  of  the  rules. 
Additional  costs  may  be  associated  with 
forming  such  committees  and,  if 
necessary,  recruiting  and  retaining 
independent  directors  to  serve  on  those 
committees. 

We  believe,  however,  that  investors 
need  to  have  confidence  in  the 
independence  of  auditors  and  m  the 
integrity  of  the  financial  information 
that  fuels  ova  securities  markets.  The 
proposals  are  designed  to  bolster 
investor  confidence  in  the  securities 
markets  by  strengthening  auditor 
independence,  improving  the 
transparency  of  the  role  of  corporate 
audit  committees,  and  enhancing  the 
reliability  and  credibility  of  financial 
statements  of  public  companies. 
Accordingly,  on  the  whole,  the 
proposals  should  promote  capital 
formation  and  market  efficiency. 

•  We  request  comment  on  the  anti- 
competitive effects  of  the  proposals. 

•  The  possible  effects  of  our  rule 
proposals  on  efficiency,  competition, 
and  capital  formation  are  difficult  to 
quantify.  We  request  comment  on  these 
matters  in  connection  with  our 
proposed  rules. 

Vn.  Initial  Regulatory  Flexibility  Act 
Analysis 

This  Initial  Regulatory  Flexibility  Act 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  proposed  revisions  to  Regulation  S- 
X  and  to  item  9  of  schedule  14A,  and 
to  forms  10-K,  10-KSB,  20-F,  40-F  and 
proposed  form  N-CSR.  The  proposals 
would  strengthen  the  Commission's 
requirements  regarding  the 
independence  of  auditors  and  related 
disclosures. 

A.  Reasons  for  the  Proposed  Action 

The  proposed  rules  generally 
implement  a  congressional  mandate. 
Some  of  the  proposals,  although  not 
specifically  required  by  the  statute,  are 
designed  to  implement  the  intent  of  the 
Sarbanes-Oxley  Act  and  to  assure 
investors  that  independent  auditors 
critically  are  examining  reported 
financial  information.  The  proposed 
rules  should  provide  greater  asstuance 
to  investors  that  independent  auditors 
are  performing  their  public 
responsibilities  and  that  the  financial 
information  published  by  registrants 
and  issuers  is  reliable. 

The  proposed  rules,  in  general, 
would: 

•  Revise  the  Commission's 
regulations  related  to  the  non-audit 


services  that,  if  provided  to  an  audit 
client,  would  impair  an  accounting 
firm's  independence;'^^ 

•  Require  that  an  issuer's  audit 
committee  pre-approve  all  audit  and 
non-audit  services  provided  to  the 
issuer  by  the  auditor  of  an  issuer's 
financial  statements; '^^ 

•  Prohibit  any  partner  on  the  audit 
engagement  team  from  providing  audit 
services  to  the  issuer  for  more  than  five 
consecutive  years;'®" 

•  Prohibit  an  accoimting  firm  from 
auditing  an  issuer's  financial  statements 
if  certain  members  of  management  of 
that  issuer  had  been  members  of  the 
accounting  firm's  audit  engagement 

'  team  within  the  one-year  period 
preceding  the  commencement  of  audit 
procedures;"*' 

•  Require  that  the  auditor  of  an 
issuer's  financial  statements  report 
certain  matters  to  the  issuer's  audit 
committee,  including  "critical" 
accounting  policies  used  by  the 
issuer;'**^  and 

•  Require  disclosures  to  investors  of 
information  related  to  the  audit  and 
non-audit  services  provided  by,  and  fees 
paid  by  the  issuer  to.  the  auditor  of  the 
issuer's  financial  statements.'®^ 

In  addition,  under  the  proposed  rules, 
an  accountant  would  not  be 
independent  from  an  audit  client  if  any 
partner,  principal  or  shareholder  of  the 
accounting  firm  who  is  a  member  of  the 
engagement  team  received 
compensation  based  on  any  service 
provided  or  sold  to  that  client  other 
than  audit,  review  and  attest  services. 

B.  Objectives 

Our  objectives  are  to  implement  title 
II  of  the  Sarbanes-Oxley  Act  in  order  to 
increase  investor  confidence  in  the 
independence  of  auditors,  in  the  audit 
process,  and  in  the  reliability  of 
reported  financial  information.'®*  This 
would  be  accomplished  by  having:  (1) 
Clearer  auditor  independence 
regulations  that  would  provide  investors 
with  comfort  that  auditors  are  placing 
the  interests  of  investors  over  financial 
or  personal  incentives,  (2)  rules 
mandating  that  auditors  communicate 
certain  matters  to  audit  committees, 
which  should  enhance  the  opportimities 
for  meaningful  audit  committee 
oversight  of  the  financial  reporting 
process,  and  (3)  enhanced  disclosure  of 


"»  See  section  201  of  the  Sarbanes-Oxley  Act. 

'SO  See  section  202  of  the  Sarbanes-Oxley  Act. 

'«>  See  section  203  of  the  Sarbanes-Oxley  Act. 

'B'  See  section  206  of  the  Sarbanes-Oxley  Act. 

'"  See  section  204  of  the  Sarlianes-Oxley  Act. 

""  See  genemHy.  section  202  of  the  Sarbanes- 
Oxley  Act:  section  10A(i)(2)  of  the  Exchange  Act. 
15  U.S.C.  78j-l(i)(2). 

'"<  See  section  208  of  the  Sarbanes-Oxley  Act. 


76810 


Federal  Register / Vol.  67.  No.  240 /Friday.  December  13,  2002 / Proposed  Rules 


the  non-audit  services  provided  by,  and 
fees  paid  to,  the  accounting  firm  that 
audits  and  reviews  the  company's 
financial  statements,  and  ft-om  better 
disclosure  of  the  audit  committee's  role 
in  approving  the  provision  of  non-audit 
services  by  the  accounting  firm  that 
audits  the  company's  financial 
statements.  We  believe  that  these  factors 
may  improve  the  efficiency  of  the 
markets  and  result  in  a  lower  cost  of 
capital. 

C.  Legal  Basis 

We  are  proposing  amendments  to 
Regulation  S-X  and  item  9  of  schedule 
14A  and  to  forms  10-K,  10-KSB,  20-F, 
4Q-F  and  proposed  form  N-CSR  under 
the  authority  set  forth  in  sections  3(a) 
and  208  of  the  Sarbanes-Oxley  Act; 
schedule  A  and  sections  7,  8.  10,  19  and 
28  of  the  Securities  Act,  sections  3.  lOA, 
12,  13,  14, 17,  23  and  36  of  the 
Exchange  Act,  sections  5, 10,  14  and  20 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  sections  8,  30,  31  and  38 
of  the  Investment  Company  Act  of  1940, 
and  sections  203  and  211  of  the 
Investment  Advisers  Act  of  1940. 

D.  Small  Entities  Subject  to  the 
Proposed  Rules 

The  proposals  would  affect  small 
registrants  and  small  accounting  firms 
that  are  small  entities.  Exchange  Act 
rule  0-1 0(a)  "^-^  and  Securities  Act  rule 
157  '*•*  define  a  company  to  be  a  "small 
business"  or  "small  organization"  if  it 
had  total  assets  of  $5  million  or  less  on 
the  last  day  of  its  most  recent  fiscal  year. 
We  estimate  that  approximately  2,500 
companies  were  small  entities,  other 
than  investment  companies. 

For  purposes  of  the  Investment 
Company  Act,  rule  0-10  '^^  defines 
"small  business"  to  be  an  investment 
company  with  net  assets  of  $50  million 
or  less  as  of  the  end  of  its  most  recent 
fiscal  year.  We  estimate  that 
approximately  225  investment 
companies  met  this  definition. 

Our  rules  do  not  define  "small 
business"  or  "small  organization"  for 
purposes  of  accounting  firms.  The  Small 
Business  Administration  defines  small 
business,  for  purposes  of  accounting 
firms,  as  those  with  under  $6  million  in 
annual  revenues."*"  We  have  only 
limited  data  indicating  revenues  for 
accounting  firms,  and  we  cannot 
estimate  the  number  of  firms  with  less 
than  $6  million  in  revenues  that 
practice  before  the  Commission.  We 
request  comment  on  the  nimiber  of 


'"  17  CFR  240.0-10(8). 
'"•  17  CFR  230.157. 
>•'  17  CFR  270.0-10. 
'"13  CFR  121.201. 


accounting  firms  with  revenue  under  $6 
million. 

E.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

1.  Auditor  Independence 

The  vast  majority  of  registrants  are 
audited  by  one  of  the  four  largest 
accounting  firms,  which  clearly  are  not 
small  entities.  Nonetheless,  changes  in 
the  auditor  independence  regulations 
may  impose  compliance  requirements, 
recordkeeping  and  reporting 
requirements  on  small  accounting  firms 
and  on  any  small  registrant  that  engages, 
or  would  like  to  consider  engaging,  the 
auditor  of  an  issuer's  financial 
statements  to  perform  non-audit 
services. 

(a)  Non-audit  services.  The  ciuxent 
auditor  independence  rules  state  that 
the  performance  of  certain  non-audit 
services  will  impair  an  auditor's 
independence.  "The  proposed  rules,  in 
some  cases,  would  redefine  the  limits  of 
those  services  and  would  add  one  more 
item,  "expert  services,"  to  the  list  of 
prohibited  services.  These  changes 
could  impact  the  competitive  markets 
for  these  services.  In  particular,  the 
Commission  is  considering  withdrawing 
the  specific  exemption  in  the  current 
rules  that  allows  audit  clients  with  less 
than  $200  million  in  total  assets  to 
engage  the  auditors  of  their  financial 
statements  to  perform  internal  audit 
services. '^^  Under  the  proposed  rules, 
small  issuers  also  would  be  precluded 
from  engaging  auditors  to  perform 
certain  services  in  the  categories  of 
financial  systems  design  and 
implementation  services,  appraisal  and 
valuation  services,  actuarial  services, 
and  others,  that  may  be  performed 
under  the  current  rules.  Small 
registrants,  therefore,  may  have  to  use  a 
separate  vendor  for  such  services.  Small 
accounting  firms  may  lose  one  or  more 
sources  of  revenue  if  the  proposed  rules 
are  adopted  because  they  would  no 
longer  be  able  to  sell  certain  non-audit 
services  to  their  audit  clients. 

According  to  the  information 
available  to  the  staff  in  2000,  however, 
approximately  12,600  registrants  did  not 
purchase  any  consulting  services  from 
the  auditor  of  their  financial  statements, 
and  4,100  registrants  reported 
purchasing  such  services. '  ^°  Based  on 
the  attention  that  has  been  drawn  to  this 
area  over  the  past  year,  the  Commission 
staff  believes  that  the  niunber  of  small 
registrants  purchasing  non-audit 
services  frt)m  their  auditor,  and  the 
amount  of  small  accounting  firms 


""17  CFR  210.2-01(c)(4)(v)(A). 
'"•W,  65  FR  at  43185. 


providing  services  to  audit  clients  that 
are  Commission  registrants,  might  have 
decreased  significantly.  Also,  to  the 
extent  non-audit  services  are  merely 
redistributed  among  the  firms,  there 
would  be  no  net  loss  of  revenue  to 
public  accounting  firms  as  a  whole. 

(b)  Audit  Committee  Pre-approval  of 
Services.  Under  the  proposed  rules,  all 
auditing  and  non-audit  services  to  be 
provided  by  the  auditor  of  an  issuer's 
financial  statements  must  be  pre- 
approved  by  the  issuer's  audit 
committee.'^'  The  definition  of  audit 
committee  in  the  Sarbanes-Oxley  Act. 
which  is  cited  in  the  proposed  rules, 
however,  indicates  that  if  no  such 
committee  exists,  the  entire  board  of 
directors  of  the  issuer  may  perform  this 
function. '^2  The  rules,  therefore,  would 
not  require  a  small  company  to  form  an 
audit  committee. 

There  are  reasons  to  believe  that  many 
small  entities  currently  have  audit 
committees. '^3  Any  small  entity  that 
does  not  have  such  a  committee  and 
would  form  one  to  facilitate  operation  of 
the  proposed  rules,  however,  would 
inciu  costs  to  establish  such  a 
committee  and,  if  necessary,  to  recruit 
and  retain  the  required  number  of 
independent  directors.  Small  entities 
also  might  spend  time  and  incur  costs 
to  docimient  the  audit  committee's 
activities  in  the  areas  covered  by  the 
proposed  rules,  including  drafting  and 
maintaining  the  audit  committee's 
policies  and  procedures  related  to 
engaging  the  auditor  to  perform  non- 
audit  services.  Small  entities  also  might 
incur  costs  iii  seeking  the  help  of 
outside  experts,  particularly  outside 
legal  counsel,  in  drafting  the  audit 
committee's  policies  and  procedures. 

(c)  Rotation  of  Partners  on  the  Audit 
Engagement.  Under  the  proposed  rules, 
no  partner  would  serve  on  an  audit 
engagement  team  for  more  than  five 


<'■  Section  301  of  the  Sarbanes-Oxley  Act  of  2002 
requires  the  Commission  to  direct  the  national 
securities  exchanges  and  national  securities 
associations  to  prohibit  the  listing  of  any  security 
of  an  issuer  that  does  not  meet  certain  criteria, 
including  having  an  audit  committee  that  performs 
certain  Functions.  Sec  section  10A(m)  of  the 
Exchange  Act.  15  U.S.C.  7Bi-l(m).  The  Sarbanes- 
Oxley  Act  defines  "audit  committee"  to  be  "(A)  a 
committee  (or  equivalent  body)  established  by  and 
amongst  the  board  of  directors  of  an  issuer  for  the 
purpose  of  overseeing  the  accounting  and  financial 
reporting  processes  of  the  issuer  and  audits  of  the 
financial  statements  of  the  issuer:  and  (B)  if  no  such 
committee  exists  with  respect  to  an  issuer,  the 
entire  bocutl  of  directors  of  the  issuer."  Section 
205(a)  of  the  Sarbanes-Oxley  Act.  which,  among 
other  things,  adds  section  3(a)(5B)  to  the  Exchange 
Act. 

'"/d. 

">  See.  e.g..  NACD,  2001-2002  Public  Company 
Governance  Survey  {Nov.  2001). 
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years. '^*  Current  professional 
requirements  state  that  the  partner  in 
charge  of  an  audit  engagement  should 
be  replaced  at  least  once  every  seven 
years. ''^  The  proposals,  therefore, 
would  require  more  partners  to  be 
rotated  and  the  engagement  partner  to 
be  rotated  more  often. 

Costs  associated  with  the  periodic 
replacement  of  partners  might  include 
more  frequent  company-specific 
training  because  new  partners  joining 
the  audit  engagement  team  would  need 
to  learn  the  company's  accounting  and 
financial  reporting  procedures,  controls 
and  personnel.  The  proposed  rules  also 
might  result  in  incremental  costs  related 
to  some  partners  being  required  to 
relocate  from  one  part  of  the  coimtry  to 
another. 

Smaller  firms  that  do  not  have 
sufficient  partners  to  make  the  required 
replacements  of  the  partners  on  an  audit 
engagement  team  may  be  particularly 
affected  by  the  proposed  rules.  These 
small  accounting  firms  might  have  to 
accept  more  qualified  partners  into  the 
firm  or  lose  the  audit  engagement. 

(d)  One-Year  Cooling  Off  Period.  The 
proposed  rules  would  deem  an 
accounting  firm  as  not  independent 
with  respect  to  an  audit  client  if  a 
former  partner,  principal,  shareholder, 
or  professional  employee  of  an 
accounting  firm  is  in  a  "financial 
reporting  oversight  role"  at  that  client, 
unless  the  individual  had  not  been  a 
member  of  the  audit  engagement  team 
for  that  client's  financial  statements 
during  the  one  year  period  preceding 
the  initiation  of  the  audit. '^^  A 
"financial  reporting  oversight  role"  is  a 
role  in  which  a  person  is  in  a  position 
to  or  does  influence  the  contents  of 
financial  statements  or  anyone  who 
prepares  them.''^  Such  persons  would 
include  directors,  chief  executive 
officers,  chief  financial  officers,  chief 
accounting  officers,  controllers,  and 
others.'^"  A  small  registrant  might  incur 
costs  from  a  delay  in  hiring,  or  not  being 
able  to  hire,  the  individual  that  it 
believes  is  the  most  qualified  person  to 
perform  a  "financial  reporting  oversight 
role"  at  the  company.  "This  may  add  to 
recruitment  costs  or  less  efficient 
operations.  We  have  solicited  comment 
and  are  considering  alternatives  to 


■  '*  See  genemlly.  section  203  of  the  Sarbanes- 
Oxley  Act. 

'  '5  See  American  Institute  of  Certified  Public 
Accountants.  SEC  l»ractice  Section,  Requirements  of 
Members,  at  item  e.  The  membership  requirements 
are  available  online  at  http://www.aicpa.org/ 
members/ div/secps/require.h  tm . 

'™  See  section  206  of  the  Sarbanes-Oxley  Act. 

'"S«?  17  CFR  210.2-01(f)(3)  and  proposed  rule 
2-01(f)(3)(B). 


minimize  the  impact  of  this  proposed 
rule  on  small  entities. 

(e)  Compensation.  Under  the 
proposed  rules,  an  accounting  firm's 
independence  would  be  impaired  if  any 
partner,  principal  or  shareholder  of  the 
firm,  who  is  a  member  of  an  engagement 
team  auditing  a  client's  financial 
statements,  receives  any  compensation 
directly  based  on  any  service  provided 
or  sold  to  that  client  other  than  audit, 
review  and  attest  services.  Thus, 
accounting  firms  would  have  to 
discontinue  compensating  these 
individuals  for  "cross-selling"  services. 

Some  small  accoimting  firms  might 
have  a  relatively  small  number  of 
partners,  principals  or  shareholders  of 
the  firm  available  to  serve  each  client. 
Such  firms  might  not  have  personnel, 
other  than  the  partner  in  charge  of  the 
audit  of  a  small  company's  financial 
statements,  with  sufficient  expertise  to 
market  and  provide  non-audit  services 
to  that  company.  In  such  cases,  the 
proposed  rule  might  result  in  a  small 
company  being  forced  to  find  another 
provider  for  those  services.  This  might 
result  in  increased  costs  related  to  small 
entities  locating  and  engaging  additional 
service  providers,  and  might  decrease 
revenues  to  small  accounting  firms. 

2.  Auditor  Reports  to  Audit  Committees 

Under  the  proposed  rules,  each  public 
accounting  firm  registered  with  the 
Public  Company  Accounting  Oversight 
Board  that  audits  an  issuer's  financial 
statements  must  report  to  the  issuer's 
audit  committee  (1)  all  critical 
accounting  policies  and  practices  used 
by  the  issuer.  (2)  alternative  accounting 
treatments  within  GAAP  that  have  been 
discussed  with  management,  including 
the  ramifications  of  the  use  of  the 
alternative  treatments  and  the  treatment 
preferred  by  the  accounting  firm,  and  (3) 
other  material  written  communications 
between  the  accounting  firm  and 
management  of  the  issuer  such  as  any 
management  letter  or  schedule  of 
"unadjusted  differences."  '^^  The 
required  reports  need  not  be  in  writing, 
but  must  be  provided  to  the  audit 
committee  before  the  auditor's  r3port  on 
the  financial  statements  if  filed  with  the 
Commission. 

Auditing  standards  currently  require 
discussions  between  the  auditors  and 
the  audit  committee  of  significant 
unusual,  controversial,  or  emerging 
accounting  policies,  of  the  process  used 
by  management  to  select  certain 
estimates,  and  of  disagreements  over 
certain  accounting  matters.  Further, 
-  audit  committees  generally  are  aware  of 
management's  letter  making 


representations  to  the  auditors,  which 
the  auditor  uses  in  conducting  the  audit 
of  the  issuer's  financial  statements,  and 
the  auditors'  letters  to  management  on 
reportable  conditions  in  internal 
controls  and  other  matters.  Also,  due  to 
enactment  of  section  401  of  the 
Sarbanes-Oxley  Act,  all  material 
adjustments  identified  by  the  auditor 
should  be  reflected  in  the  issue's 
financial  statements  and,  therefore, 
there  should  be  no  material  "imadjusted 
differences." 

Because  of  these  GAAS  and  legal 
provisions,  we  believe  that  adoption  of 
the  proposed  rules  regarding  auditor 
reports  to  audit  committees  will  not 
significantly  increase  costs,  including 
costs  for  small  accounting  firms  and 
small  registrants.  Some  costs  may  be 
incurred,  however,  to  the  extent 
communications  would  be  required 
before  the  auditor's  report  is  filed  with 
the  Commission. 

3.  Enhanced  Disclosures  About  the 
Services  Provided  by  Auditors  to 
Registrants 

Currently,  disclosure  is  required  in 
proxy  and  information  statements  of  the 
fees  billed  in  the  most  recent  fiscal  year 
under  the  categories  of  audit  fees, 
information  systems  design  and 
implementation  fees,  and  all  other  fees. 
The  proposals  would  require  disclosure 
of  the  fees  billed  in  each  of  the  two  most 
recent  years,  instead  of  the  current 
requirement  for  disclosure  of  only  the 
most  recent  year's  fees.  The  proposals 
also  would  add  the  categories  of  tax  fees 
and  audit-related  fees  but  eliminate 
separate  disclosure  of  information 
systems  design  and  implementation 
form  the  current  list  of  audit  fees, 
information  systems  design  and 
implementation  fees,  and  all  other  fees. 
The  proposed  rules  also  would  jequire 
disclosure  of  the  percentage  of  fees  in 
each  category  that  were  pre-approved  by 
the  audit  committee  as  opposed  to  being 
entered  into  imder  the  audit 
committee's  policies  and  procedures. 
Finally,  the  proposals  would  extend  the 
disclosure  requirements  to  all  entities 
filing  forms  10-K,  10-KSB,  20-F,  40-F 
and  proposed  form  N-CSR. '^ 


'™  See  section  204  of  the  Sarbanes-Oxley  Act. 


••"Form  10-K  is  the  annual  report  that  registrants 
file  with  the  Commission  pursuant  to  section  13  or 
15(d)  of  the  Exchange  Act,  if  no  other  annual 
reporting  form  has  been  prescribed.  Small  business 
issuers  may  use  abbreviated  form  10-KSB.  A  "small 
business  issuer"  is  an  entity  that  (1)  has  revenues 
of  less  than  $25,000,000.  (2)  is  a  U.S.  or  Canadian 
issuer,  (3)  is  not  an  investmeqt  company,  and  (4) 
if  a  majority  owned  subsidiary,  the  parent 
corporation  is  also  a  small  business  issuer.  An 
entity  is  not  a  "small  business  issuer."  however,  if 
the  aggregate  market  value  of  its  outstanding  voting 
and  non-voting  common  stock  held  by  non-affiliates 

Continued 
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The  proposed  rules  would  require  all 
entities  filing  forms  10-K.  10-KSB.  20- 
F.  4&-F  and  proposed  fonn  N-CSR  to 
include  the  disclosure  either  in  the 
proxy  or  information  statement  or,  if  the 
company  does  not  issue  a  proxy  or 
information  statement,  in  forms  10-K, 
10-KSB,  20-F,  40-F  or  proposed  form 
N-CSR.  The  proposed  rules,  therefore, 
might  require  small  entities  to  spend 
additional  time  and  inciu  additional 
costs  in  preparing  disclosiu^s.  Small 
entities  also  might  incur  costs  to  set  up 
procedures  to  monitOT  the  activities  of 
the  audit  committee  in  order  to  collect 
and  record  the  information  to  be 
disclosed  under  the  proposed  rules. 

F.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Commission  is  not  aware  of  any 
rules  that  duplicate,  overlap,  or  conflict 
with  the  proposed  rules. 

G.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  the  stated 
objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposed  amendments,  we  considered 
the  following  alternatives: 

1.  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  of  small  entities; 

2.  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities; 

3.  The  use  of  performance  rather  than 
design  standards;  and 

4.  An  exemption  from  coverage  of  the 
proposed  amendments,  or  any  part 
thereof,  for  small  entities. 

We  do  not  propose  to  exempt  small 
business  issuers  from  the  proposals 
because  Congress  indicated  that  any 
exemptions  should  be  on  a  case-by-case 
basis  and  not  by  categories.  We, 
nevertheless,  are  considering  whether 
any  exception  or  classifications  for 
small  businesses  would  be  appropriate 
and  consistent  with  the  Sarbanes-Oxley 
Act.  We  believe  investors  in  small 
companies,  however,  just  as  investors  in 
large  companies,  would  want  and 
benefit  from  the  proposed  revisions  in 
the  auditor  independence  rules  and 
enhanced  communications  between  the 
auditor  and  the  audit  committee. 


is  525,000.000  or  more.  See  17  CFR  240.12b-2. 
Registered  management  investment  companies 
would  use  proposed  form  N-CSR  to  file  certifled 
shareholder  reports  with  the  Commission  under  the 
Sarbanes-Oxley  Act  of  2002.  See  Investment 
Company  Act  Release  No.  25723  (Aug.  30.  2002)  (67 
FR  57298  (Sept.  9.  2002)). 


The  proposed  rules  are  designed  to 
enhance  auditors'  independence  and  the 
reliability  and  credibility  of  financial 
statements  for  all  public  companies. 
Currently,  we  do  not  believe  that  it  is 
feasible  to  further  clarify,  consolidate,  or 
simplify  the  proposed  rules  for  small 
entities.  We  are  particularly  mindful  of 
the  implications  of  our  proposed  rules 
on  the  provision  of  bookkeeping  and 
internal  controls  services,  as  well  as 
auditor  rotation  and  cooling-off  period 
requirements  for  small  firms.  We  invite 
comments  on  these  and  all  other  issues. 

H.  Solicitation  of  Comments 

We  encoiuage  the  submission  of 
comments  with  respect  to  any  aspect  of 
this  Initial  Regulatory  Flexibility 
Analysis.  Specifically,  we  request 
comments  regarding  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  and  the  existence  or 
nature  of  the  potential  impact  on  those 
small  entities.  We  also  seek  comments 
on  how  to  quantify  the  number  of  small 
accounting  firms  that  would  be  affected 
by  the  proposals,  and  how  to  quantify 
the  impact  of  the  proposed  rules  on 
those  firms. 

Commenters  are  requested  to  describe 
the  nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposed  rules  are  adopted,  and  will 
be  placed  in  the  same  public  file  as 
comments  on  the  proposed  rules. 

Vin.  Codification  Update 

The  Commission  proposes  to  amend 
the  "Codification  of  Financial  Reporting 
Policies"  announced  in  Financial 
Reporting  Release  No.  1  (April  15, 
1982): 

By  amending  section  602  to  add  a 
new  discussion  at  the  end  of  that 
section  under  the  Financial  Reporting 
Release  Number  (FR-64)  assigned  to  the 
adopting  release  and  including  the  text 
in  the  adopting  release  that  discusses 
the  final  rules,  which,  if  the  proposals 
are  adopted,  would  be  substantially 
similar  to  section  III  of  this  release. 

The  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Code  of  Federal 
Regulations. 

K.  Statutory  Bases  and  Text  of 
Amendments 

We  are  proposing  amendments  to 
rules  2-01  and  2-07  of  Regulation  S-X, 
item  9  of  schedule  14A,  forms  10-K,  10- 
KSB.  20-F  and  40-F,  and  proposed  form 
N-CSR  under  the  authority  set  forth  in 
schedule  A  and  sections  7,  8, 10,  19  and 
28  of  the  Securities  Act,  sections  3,  lOA, 


12, 13. 14, 17,  23  and  36  of  the 
Exchange  Act.  sections  5, 10, 14  and  20 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  sections  8,  30,  31  and  38 
of  the  Investment  Company  Act  of  1940, 
and  sections  203  and  211  of  the 
Investment  Advisers  Act  of  1940  and 
sections  3(a)  and  208  of  the  Sarbanes- 
Oxley  Act. 

Listof  Subfects 

17  CFR  Part  210 

Accountants,  Accounting. 
17  CFR  Part  240 

Broker-dealers,  Issuers,  Securities. 

17  CFR  Part  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  INVESTMENT 
ADVISERS  ACT  OF  1940  AND  ENERGY 
POLICY  AND  CONSERVATION  ACT  OF 
1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77],  77s. 
77Z-2.  77Z-3.  77aa(25),  77aa(26),  78c.  78i-l, 
781.  78m.  78n,  78o(d),  78q,  78u-5,  78w(a), 
7811,  78mm,  79e{b).  79j(a).  79n.  79t(a),  80a- 
8,  80a-20,  80a-29,  80a-30,  80a-37(a),  80b-3, 
80b-ll  unless  otherwise  noted. 

2.  Section  210.2-01  is  amended  by: 

a.  Revising  paragraph  (c)(2)(iii); 

b.  Revising  paragraph  (c)(4); 

c.  Adding  paragraph  (c)(6); 

d.  Adding  paragraph  (c)(7); 

e.  Adding  paragraph  (c)(8); 

f.  Revising  paragraph  (f)(1); 

g.  Revising  paragraph  (f)(3);  and 
h.  Adding  paragrapn  {f)(17). 

The  revisions  and  additions  read  as 
follows: 

§  21 0^-01    Qualifications  of  accountants. 

***** 

(c)*  *  • 

(2)*   *   * 

(iii)  Employment  at  audit  client  of 
former  employee  of  accounting  firm. 

(A)  A  former  partner,  principal, 
shareholder,  or  professional  employee 
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of  an  accounting  firm  is  in  an 
accounting  role  or  financial  reporting 
oversight  role  at  an  audit  client,  unless 
the  individual: 

(1)  Does  not  influence  the  accounting 
firm's  operations  or  financial  policies; 

(2)  Has  no  capital  balances  in  the 
accounting  firm;  and 

I     [3)  Has  no  financial  arrangement  with 
'  the  accounting  firm  other  than  one 
providing  for  regular  payment  of  a  fixed 
dollar  amount  (which  is  not  dependent 
on  the  revenues,  profits,  or  earnings  of 
the  accounting  firm): 

(j)  Pursuant  to  a  fully  funded 
retirement  plan,  rabbi  trust,  or,  in 
jurisdictions  in  which  a  rabbi  trust  does 
not  exist,  a  similar  vehicle;  or 

[ii)  In  the  case  of  a  former  professional 
employee  who  was  not  a  partner, 
principal,  or  shareholder  of  the 
accounting  firm  and  who  has  been 
disassociated  from  the  accounting  firm 
for  more  than  five  years,  that  is 
immaterial  to  the  former  professional 
employee. 

(B)  A  former  partner,  principal, 
shareholder,  or  professional  employee 
of  an  accounting  firm  is  in  a  financial 
reporting  oversight  role  at  an  audit 
client,  unless  the  individual: 

(1)  Was  not  a  member  of  the  audit 
engagement  team  of  the  audit  client 
during  the  one  year  period  preceding 
the  date  that  audit  procedures 
commenced.  Audit  procedures  are 
deemed  to  have  commenced  at  the 
earlier  of: 

(i)  The  date  that  the  accountant 
commenced  the  audit  for  the  period 
covered  by  the  financial  statements  that 
included  the  date  of  the  initial 
employment  of  the  audit  engagement 
team  member  by  the  audit  client;  or 

(ii)  The  date  that  the  accountant 
commenced  review  procedures  for  the 
period  covered  by  the  financial 
statements  that  included  the  initial 
employment  of  the  audit  engagement 
team  member  by  the  audit  client. 
***** 

(4)  Non-audit  services.  An  accountant 
is  not  independent  i^  at  any  point 
during  the  audit  and  professional 
engagement  period,  the  accountant 
provides  the  following  non-audit 
services  to  an  audit  client: 

(i)  Bookkeeping  or  other  services 
related  to  the  accounting  records  or 
financial  statements  of  the  audit  client. 
Any  service,  where  it  is  reasonably 
likely  that  the  results  of  these  services 
will  be  subject  to  audit  procedures 
diuing  an  audit  of  the  audit  client's 
financial  statements,  including: 

(A)  Maintaining  or  preparing  the  audit 
client's  accounting  records; 

(B)  Preparing  the  audit  client's 
financial  statements  that  are  filed  with 


the  Commission  or  form  the  basis  of 
financial  statements  filed  with  the 
Commission;  or 

(C)  Preparing  or  originating  source 
data  underlying  the  audit  client's 
financial  statements. 

(ii)  Financial  information  systems 
design  and  implementation.  (A)  Directly 
or  indirectly,  operating,  or  supervising 
the  operation  of,  the  audit  client's 
information  system  or  managing  the 
audit  client's  local  area  network. 

(B)  Designing  or  implementing  a 
hardware  or  software  system  that 
aggregates  source  data  imderlying  the 
financial  statements  or  generates 
information  that  is  significant  to  the 
audit  client's  financial  statements  or 
other  financial  information  systems 
taken  as  a  whole. 

(iii)  Appraisal  or  valuation  services, 
fairness  opinions,  or  contribution-in- 
kind  reports.  Any  appraisal  service, 
valuation  service  or  any  service 
involving  a  fairness  opinion  or 
contribution-in-kind  report  for  an  audit 
client,  where  it  is  reasonably  likely  that 
the  results  of  these  services  will  be 
subject  to  audit  procedures  during  an 
audit  of  the  audit  client's  financial 
statements. 

(iv)  Actuarial  services.  Any 
actuarially-oriented  advisory  service 
involving  the  detemunation  of  amounts 
recorded  in  the  financial  statements  and 
related  accounts  for  the  audit  client, 
where  it  is  reasonably  likely  that  the 
results  of  these  services  will  be  subject 
to  audit  procedures  during  an  audit  of 
the  audit  client's  financial  statements. 

(v)  Internal  audit  outsourcing 
services.  Any  internal  audit  services 
related  to  the  internal  accounting 
controls,  financial  systems,  or  financial 
statements,  for  an  audit  client. 

(vi)  Management  functions.  Acting, 
temporarily  or  permanently,  as  a 
director,  officer,  or  employee  of  an  audit 
client,  or  performing  any  decision- 
making, supervisory,  or  ongoing 
monitoring  function  for  the  audit  client. 

(vii)  Human  resources.  (A)  Searching 
for  or  seeking  out  prospective 
candidates  for  managerial,  executive,  or 
director  positions; 

(B)  Engaging  in  psychological  testing, 
or  other  formal  testing  or  evaluation 
programs; 

(C)  Undertaking  reference  checks  of 
prospective  candidates  for  an  executive 
or  director  position; 

(D)  Acting  as  a  negotiator  on  the  audit 
client's  behalf,  such  as  determinin, 
position,  status  or  title,  compensation, 
fringe  benefits,  or  other  conditions  of 
employment;  or 

(E)  Recommending,  or  advising  the 
audit  client  to  hire,  a  specific  candidate 
for  a  specific  job  (except  that  an 


accounting  firm  may,  upon  request  by 
the  audit  client,  interview  candidates 
and  advise  the  audit  client  on  the 
candidate's  competence  for  financial 
accounting,  administrative,  or  control 
positions). 

(viii)  Broker-dealer,  investment 
adviser,  or  investment  banking  services. 
Acting  as  a  broker-dealer  (registered  or 
unregistered),  promoter,  or  underwriter, 
on  behalf  of  an  audit  client,  making 
investment  decisions  on  behalf  of  the 
audit  client  or  otherwise  having 
discretionary  authority  over  an  audit 
client's  investments,  executing  a 
transaction  to  buy  or  sell  an  audit 
client's  investment,  or  having  custody  of 
assets  of  the  audit  client,  such  as  taking 
temporary  possession  of  securities 
purchased  by  the  audit  client. 

(ix)  Legal  services.  Providing  any 
service  to  an  audit  client  that,  under 
circumstances  in  which  the  service  is 
provided,  could  be  provided  only  by 
someone  licensed,  admitted,  or 
otherwise  qualified  to  practice  law  in 
the  jurisdiction  in  which  the  service  is 
provided. 

(x)  Expert  services  unrelated  to  the 
audit.  Providing  expert  opinions  for  an 
audit  client  in  connection  with  legal, 
administrative,  or  regulatory 
proceedings  or  acting  as  an  advocate  for 
an  audit  client  in  such  proceedings. 
***** 

(6)  Partner  rotation.  An  accountant  is 
not  independent  of  an  audit  client  that 
is: 

(i)  An  issuer  as  defined  in  section 
lOA(f)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78j-l(f))  when  an  audit 
engagement  team  partner,  principal  or 
shareholder  performs  audit,  review  or 
attest  services  for  that  issuer  or  any 
significant  subsidiaries  as  defined  in  17 
CFR  210.1-O2(w),  as  a  partner,  principal 
or  shareholder  in  each  of  the  five 
previous  fiscal  years  of  the  issuer  or  any 
significant  subsidiaries  and  continues  to 
serve  as  a  partner,  principal  or 
shareholder  on  the  audit  engagement 
team.  Following  five  consecutive  years 
where  audit,  review  or  attest  services 
have  not  been  provided  to  that  issuer  or 
any  significant  subsidiaries  by  the 
aforementioned  partners,  principals  or 
shareholders  such  partners,  principals 
or  shareholders  again  may  perform 
audit,  review  or  attest  services  for  the 
audit  client. 

(ii)  An  entity  that  is  part  of  an 
investment  company  complex  as 
defined  in  17  CFR  210.2-01(f)(14)  when 
any  audit  engagement  team  partner, 
principal  or  shareholder  periforms  audit, 
review  or  attest  services  for  any  entity 
in  the  investment  company  complex,  as 
a  partner,  principal  or  shareholder  in 
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each  of  the  five  previous  fiscal  years  of 
the  entity  and  continues  to  serve  as  a 
partner,  principal  or  shareholder  on  the 
audit  engagement  team.  Following  five 
consecutive  years  where  audit,  review 
or  attest  services  have  not  been 
provided  to  any  entity  in  the  investment 
company  complex  by  the 
aforementioned  partners,  principals  or 
shareholders  such  partners,  principals 
or  shareholders  again  may  perform 
audit,  review  or  attest  services  for  the 
audit  client. 

(7)  Audit  committee  administration  of 
the  engagement.  An  accountant  is  not 
independent  of  an  issuer  (as  defined  in 
section  lOA(f)  of  the  Seciuities 
Exchange  Act  of  1934  (15  U.S.C.  78)- 
1(f)]).  other  than  an  issuer  that  is  an 
Asset-Backed  Issuer  as  defined  in 
§  240.13a-14(g)  and  §  240.15d-14(g)  of 
this  chapter,  or  an  investment  company 
registered  under  section  8  of  the 
investment  Company  Act  of  1940  (15 
U.S.C.  80a-8),  other  than  a  unit 
investment  trust  as  defined  by  section 
4(2)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-4(2)),  unless: 

(i)  In  connection  with  audit,  review 
and  attest  reports  required  under  the 
securities  laws,  the  issuer's  or  registered 
investment  company's  audit  committee 
pre-approves  all  such  engagements; 

(ii)  For  engagements  other  than  those 
specified  in  paragraph  (c)(7)(i)  of  this 
section,  in  accordance  with  section 
lOA(i)  of  the  Securities  Exchange  Act  of 
1934,  either: 

(A)  Before  the  accountant  is  engaged 
by  the  issuer  or  its  subsidiaries,  or  the 
registered  investment  company  or  its 
subsidiaries,  to  render  the  service,  the 
engagement  is  approved  by  the  issuer's 
or  registered  investment  company's 
audit  committee;  or 

(B)  The  engagement  to  render  the 
service  is  entered  into  pursuant  to  pre- 
approval  policies  and  procedures 
established  by  the  audit  committee  of 
the  issuer  or  registered  investment 
company,  provided  the  audit  committee 
is  informed  of  each  service. 

(C)  Notwithstanding  paragraphs 
(c)(7)(ii)(A)  and  (B)  of  this  section,  the 
pre-approval  requirement  is  waived 
with  respect  to  the  provision  of  services 
covered  under  paragraph  (c)(7)(ii)  of  this 
section  provided: 

(1)  The  aggregate  amount  of  all  such 
services  provided  constitutes  no  more 
than  five  percent  of  the  total  amount  of 
revenues  paid  by  the  audit  client  to  its 
accountant  during  the  fiscal  year  in 
which  the  services  are  provided; 

(2)  Such  services  were  not  recognized 
by  the  issuer  or  registered  investment 
company  at  the  time  of  the  engagement 
to  be  non-audit  services;  and 


(3)  Such  services  are  promptly 
brought  to  the  attention  of  the  audit 
committee  of  the  issuer  or  registered 
investment  company  and  approved 
prior  to  the  completion  of  the  audit  by 
the  audit  committee  or  by  one  or  more 
members  of  the  audit  committee  who 
are  members  of  the  board  of  directors  to 
whom  authority  to  grant  such  approvals 
has  been  delegated  by  the  audit 
committee; 

(iii)  In  addition,  a  registered 
investment  company's  audit  committee 
pre-approves  its  accountant's 
engagements  under  paragraph  {c)(7){ii) 
of  this  section  with  the  registered 
investment  company's  investment 
adviser  (not  including  a  sub-adviser 
whose  role  is  primarily  portfolio 
management  and  is  sub-contracted  or 
overseen  by  another  investment  adviser) 
and  any  entity  controlling,  controlled 
by,  or  under  common  control  with  the 
investment  adviser  that  provides 
services  to  the  registered  investment 
company  in  accordance  with  paragraphs 
(c)(7)(ii){A)  through  (C)  of  this  section, 
except  that  with  respect  to  paragraph 
(c)(7)(ii)(C)(2)  of  this  section,  the 
aggregate  amount  of  all  services 
provided  constitutes  no  more  than  five 
percent  of  the  total  amount  of  revenues 
paid  to  the  registered  investment 
company's  accountant  by  the  registered 
investment  company,  its  investment 
adviser  and  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  adviser  that 
provides  services  to  the  registered 
investment  company  during  the  fiscal 
year  in  which  the  services  are  provided. 

(8)  Compensation.  An  accountant  is 
not  independent  of  an  audit  client  if,  at 
any  point  during  the  audit  and 
professional  engagement  period,  any 
partner,  principal  or  shareholder  who  is 
a  member  of  the  audit  engagement  team 
earns  or  receives  compensation  based 
on  the  performance  of,  or  procuring  of, 
engagements  with  that  audit  client  to 
provide  any  products  or  services  other 
than  audit,  review  or  attest  services. 
***** 

(f)(1)  Accountant,  as  used  in 
paragraphs  (b)  through  (e)  of  this 
section,  means  a  registered  public 
accounting  firm,  certified  public 
accountant  or  public  accountant 
performing  services  in  connection  with 
an  engagement  for  which  independence 
is  required.  References  to  the  accountant 
include  any  accounting  firm  with  which 
the  certified  public  accountant  or  public 
accountant  is  affiliated. 
***** 

(3)(i)  Accounting  role  means  a  role  in 
which  a  person  is  in  a  position  to  or 
does  exercise  more  than  minimal 


influence  over  the  contents  of  the 
accounting  records  or  anyone  who 
prepares  them. 

(ii)  Financial  reporting  oversight  role 
means  a  role  in  which  a  person  is  in  a 
position  to  or  does  exercise  influence 
over  the  contents  of  the  financial 
statements  or  anyone  who  prepares 
them,  such  as  when  the  person  is  a 
member  of  the  board  of  directors  or 
similar  management  or  governing  body, 
chief  executive  officer,  president,  chief 
financial  officer,  chief  operating  officer, 
general  coimsel,  chief  accoimting 
officer,  controller,  director  of  internal 
audit,  director  of  financial  reporting, 
treasurer,  or  any  equivalent  position. 
***** 

(17)  Audit  committee  means  a 
committee  (or  equivalent  body)  as 
defined  in  section  3(a)(58)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(58)). 

3.  By  adding  §  210.2-07  to  read  as 
follows: 

§  21 0,2-07    Communication  writh  audit 
committvss. 

(a)  Each  registered  public  accounting 
firm  that  performs  for  an  audit  client 
that  is  an  issuer  (as  defined  in  section 
lOA(f)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78j-l(f))),  other  than  an 
issuer  that  is  an  Asset-Backed  Issuer  as 
defined  in  §240.1 3a-14(g)  and 

§  240.15d-14(g)  of  this  chapter,  or  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  other 
than  a  unit  investment  trust  as  defined 
by  section  4(2)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
4(2)),  any  audit  required  under  the 
securities  laws  shall  report,  prior  to  the 
filing  of  such  audit  report  with  the 
Commission,  to  the  audit  committee  of 
the  issuer  or  registered  investment 
company: 

(1)  All  critical  accounting  policies  and 
practices  to  be  used: 

(2)  All  alternative  treatments  of 
financial  information  within  Generally 
Accepted  Accoimting  Principles  that 
have  been  discussed  with  management 
of  the  issuer  or  registered  investment 
company,  including: 

(i)  Ramifications  of  the  use  of  such 
alternative  disclosures  and  treatments: 
and 

(ii)  The  treatment  preferred  by  the 
registered  public  accounting  firm; 

(3)  Other  material  written 
communications  between  the  registered 
public  accounting  firm  and  the 
management  of  the  issuer  or  registered 
investment  company,  such  as  any 
management  letter  or  schedule  of 
imad justed  differences. 

(b)  [Reserved] 
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PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c.  78d,  78e,  78f,  78g,  78i,  78), 
78H.  78k,  78k-l,  78l,  78m,  78n,  78o,  78p, 
78q,  78s,  78u-5,  78w,  78x,  7811,  78mm,  79q. 
79j,  79n.  79t(a),  80a-8.  80a-20.  80a-29,  80a- 
30,  80a-37(a),  80b-4,  80b-ll.  unless 
otherwise  noted. 
***** 

5.  Section  240.10A-2  is  added  to  read 
as  follows: 

{240.10A-2    Auditor  Independence. 

It  shall  be  imlawful  for  an  auditor  not 
to  be  independent  under  §  210.2- 
01(c)(2)(iii)(B),  2-01(c)(4),  2-01(c)(6),  2- 
01(c)(7)  and  2-07. 

6.  Section  240.14a-101  is  amended  by 
revising  paragraph  (e)  of  item  9  to  read 
as  follows: 

f  240.1 4a-l  01    Schedule  1 4A.  Information 
required  in  proxy  statement. 

***** 

Item  9.  Independent  public  accountants. 


(e)(1)  Disclose,  under  the  caption  Audit 
Fees,  the  aggregate  fees  billed  for  each  of  the 
last  two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  the 
audit  of  the  registrant's  annual  flnancial 
statements  and  review  of  financial  statements 
included  in  the  registrant's  form  10-Q  (17 
CFR  249.308a)  or  10-QSB  (17  CFR  249.308b) 
for  those  fiscal  years. 

(2)  Disclose,  under  the  caption  Audit- 
Related  Fees,  the  aggregate  fees  billed  in  each 
of  the  last  two  fiscal  years  for  assurance  and 
related  services  by  the  principal  accountant 
that  are  reasonably  related  to  the 
performance  of  the  audit  or  review  of  the 
registrant's  financial  statements  and  are  not 
reported  under  paragraph  (e)(1)  of  this 
section.  Registrants  shall  describe  each 
subcategory  of  services  comprising  the  fees 
disclosed  under  this  category. 

(3)  Disclose,  under  the  caption  Tax  Fees, 
the  aggregate  fees  billed  iiTCach  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  tax 
compliance,  tax  consulting,  and  tax  planning. 

(4)  Disclose,  under  the  caption  All  Other 
Fees,  the  aggregate  fees  billed  in  each  of  the 
last  two  fiscal  years  for  products  and  services 
provided  by  the  principal  accountant,  other 
than  the  services  reported  in  paragraphs 
(e)(1)  through  (e)(3)  of  this  section. 
Registrants  shall  describe  each  subcategory  of 
services  comprising  the  fees  disclosed  under 
this  category. 

(5)(i)  Disclose  the  audit  committee's  pre- 
approval  policies  and  procedures  described 
in  paragraph  (c)(7)(ii)  of  Regulation  S-X  (17 
CFR  210.2-01(c)(7)(ii)). 

(ii)  Disclose  the  percentage  of  fees 
described  in  each  of  paragraphs  (e)(2) 
through  (e)(4)  of  this  section  that  were 


approved  by  the  audit  committee  pursuant  to 
each  of  the  paragraphs  (c)(7)(ii)(A), 
(c)(7)(ii)(B)  and,  (c)(7)(ii)(C).  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(7)(ii)(A), 
(B)  and  (C)). 

(6)  If  greater  than  SO  percent,  disclose  the 
percentage  of  hours  expended  on  the 
principal  accountant's  engagement  to  audit 
the  registrant's  financial  statements  for  the 
most  recent  fiscal  year  that  were  attributed  to 
wwk  performed  by  persons  other  than  the 
principal  accountant's  full-time,  permanent 
employees. 

Instruction  to  Item  9(e). 

For  purposes  of  item  9(e)(2),  (3),  (4),  and 
(5)(ii)  registrants  that  are  investment 
companies  must  disclose  fees  billed  for 
services  rendered  to  the  registrant,  the 
registrant's  investment  adviser  (not  ''ncluding 
any  sub-adviser  whose  role  is  primarily 
portfolio  management  and  is  subcontracted 
with  or  overseen  by  another  investment 
adviser),  and  any  entity  controlling, 
controlled  by,  or  under  common  control  with 
the  adviser  that  provides  services  to  the 
registrant. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  part  249 
is  amended  by  revising  the  citations, 

§  249.220f,  §  249.240f.  §  249.310  and 
§  249.310b  and  a  citation  for  §  249.331 
is  added  in  numerical  order  to  read  as 
follows: 

Authority:  15  U.S.C.  78a  et  seq.,  unless 
otherwise  noted. 

***** 

Section  249.220f  is  also  issued  under 
sees.  3(a],  202,  302,  404  and  407,  Pub. 
L.  No.  107-204, 116  Stat.  745. 

Section  249.240f  is  also  issued  imder 
sees.  3(a),  202,  302,  404  and  407,  Pub. 
L.  No.  107-204, 116  Stat.  745. 
***** 

Section  249.310  is  also  issued  under 
15  U.S.C.  78m,  78o(d)  and  78w(a)  and 
sees.  3(a),  202  and  302,  Pub.  L.  No.  107- 
204,  116  Stat.  745. 

Section  249.310b  is  also  issued  under 
sees.  3(a),  202  and  302,  Pub.  L.  No.  107- 
204,  116  Stat.  745. 
*         *        *         *         *     ' 

Section  249.331  is  also  issued  imder 
sees.  3(a),  202,  and  '302,  Pub.  L.  No. 
107-204, 116  Stat.  745. 

8.  Amend  form  20-F  (referenced  in 
§  249.220f)  by  adding  paragraph  (d)  to 
item  15  to  read  as  follows: 

Note:  The  text  of  form  20-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  20-F 

***** 

Item  15.  Certain  Disclosures. 

***** 

(d)  Principal  Accountant  Fees  and 
Services. 


(1)  Disclose,  under  the  caption  Audit  Fees, 
the  aggregate  fees  billed  for  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  the 
audit  of  the  registrant's  annual  financial 
statements  and  review  of  financial  statements 
included  in  the  registrant's  form  10-Q  (17 
CFR  249.308a)  or  10-QSB  (17  CFR  249.308b) 
for  those  fiscal  years. 

(2)  Disclose,  under  the  caption  Audit- 
Related  Fees,  the  aggregate  fees  billed  in  each 
of  the  last  two  fiscal  years  for  assurance  and. 
related  services  by  the  principal  accountant 
that  are  reasonably  related  to  the 
performance  of  the  audit  or  review  of  the 
registrant's  financial  statements  and  are  not 
reported  under  paragraph  (e)(1)  of  this 
section.  Registrants  shall  describe  each 
subcategory  of  services  comprising  the  fees 
disclosed  under  this  category. 

(3)  Disclose,  under  the  caption  Tax  Fees, 
the  aggregate  fees  billed  in  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  tax 
compliance,  tax  consulting,  and  tax  planning. 

(4)  Disclose,  under  the  cap>tion  All  Other 
Fees,  the  aggregate  fees  billed  in  each  of  the 
last  two  fiscal  years  for  products  and  services 
provided  by  the  principal  accountant,  other 
than  the  services  reported  in  paragraphs 
(e)(1)  through  (e)(3)  of  this  section. 
Registrants  shall  describe  each  subcategory  of 
services  comprising  the  fees  disclosed  under 
this  category. 

(5)(i)  Disclose  the  audit  committee's  pre- 
approval  policies  and  procedures  described 
in  paragraph  (c)(7)(ii)  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(7)(ii)). 

(ii)  Disclose  the  percentage  of  fees 
described  in  each  of  paragraphs  (e)(2) 
through  (e)(4)  of  this  section  that  were 
approved  by  the  audit  committee  pursuant  to 
each  of  the  paragraphs  (c)(7)(ii)(A), 
(c)(7)(iiHB),  and  (c)(7)(ii)(C),  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(7)(ii)(A), 
(B)  and  (C)). 

(6)  If  greater  than  50  percent,  disclose  the 
percentage  of  hours  expended  on  the 
principal  accountant's  engagement  to  audit 
the  registrant's  financial  statements  for  the 
most  recent  fiscal  year  that  were  attributed  to 
work  performed  by  persons  other  than  the 
principal  accountant's  full-time,  permanent 
employees. 

Instructions  to  Item  15(d). 

1.  You  do  not  need  to  provide  the 
information  called  for  by  this  item  15(d) 
unless  you  are  using  this  form  as  an  annual 
report. 

2.  A  registrant  that  is  an  Asset-Backed 
Issuer  (as  defined  in  §  240.13a-14(g)  and 
§  240.15d-14(g]  of  this  chapter)  is  not 
required  to  disclose  the  information  required 
by  this  item. 
***** 

9.  Amend  form  40-F  (referenced  in 
§  249.240f)  by  adding  paragraph  (10)  to 
general  instruction  B  to  read  as  follows: 

Note:  The  text  of  form  40-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  40-F 
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General  Instnictions 

•         •         *         *         • 

B.  Information  To  Be  Filed  on  This  Form. 

***** 

(10)  Principal  Accountant  Fees  and 
Services. 

(1)  Disclose,  under  the  caption  Audit  Fees. 
the  aggregate  fees  billed  for  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  the 
audit  of  the  registrant's  annual  financial 
statements  and  review  of  financial  statements 
included  in  the  regi.stranfs  form  10-Q  (17 
CFR  249.308a)  or  10-QSB  (17  CFR  249.308b) 
for  those  fiscal  years. 

(2)  Disclose,  under  the  caption  Audit- 
Related  Fees,  the  aggregate  fees  billed  in  each 
of  the  last  two  fiscal  years  for  assurance  and 
related  services  by  the  principal  accountant 
that  are  reasonably  related  to  the 
performance  of  the  audit  or  review  of  the 
registrant's  financial  statements  and  are  not 
reported  under  paragraph  (e)(1)  of  this 
section.  Registrants  shall  describe  each 
subcategory  of  services  comprising  the  fees 
disclosed  under  this  category. 

(3)  Disclose,  under  the  caption  Tax  Fees, 
the  aggregate  fees  billed  in  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  tax 
compliance,  tax  consulting,  and  tax  planning. 

(4)  Disclose,  under  the  caption  All  Other 
Fees,  the  aggregate  fees  billed  in  each  of  the 
last  two  fiscal  years  for  products  and  services 
provided  by  the  principal  accountant,  other 
than  the  services  reported  in  paragraphs 
(e)(1)  through  (e)(3)  of  this  section. 
Registrants  shall  describe  each  subcategory  of 
services  comprising  the  fees  disclosed  under 
this  category. 

(5)(i)  Disclose  the  audit  committee's  pre- 
approval  policies  and  procedures  described 
in  paragraph  (c)(7)(ii)  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(7)(ii)). 

(ii)  Disclose  the  percentage  of  fees 
described  in  each  of  p>aragraphs  (e)(2) 
through  {e)(4)  of  this  section  that  were 
approved  by  the  audit  committee  pursuant  to 
each  of  the  paragraphs  (c)(7)(ii)(A). 
(c)(7)(ii)(B),  and  (c)(7)(ii)(C).  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(7)(ii)(A). 
(B)  and  (C)). 

(6)  If  greater  than  50  percent,  disclose  the 
percentage  of  hours  expended  on  the 
principal  accountant's  engagement  to  audit 
the  registrant's  financial  statements  for  the 
most  recent  fiscal  year  that  were  attributed  to 
work  performed  by  persons  other  than  the 
principal  accountant's  full-time,  permanent 
employees. 

Notes  to  Instruction  3.(101. 

1.  You  do  not  need  to  provide  the 
information  called  for  by  this  instruction 
B.(IO)  unless  you  are  using  this  form  as  an 
annual  report. 

2.  A  registrant  that  is  an  Asset-Backed 
Issuer  (as  defined  in  §  240.13a-14(g)  and 
§  240. 13d-l  4(g)  of  this  chapter)  is  not 
required  to  disclose  the  information  required 
by  this  instruction  B.(IO). 


10.  Amend  form  10-K  (referenced  in 
§249.310)  by: 

a.  Redesignating  item  16  of  part  IV  as 
item  1 7  of  part  IV,  and 


b.  Adding  new  item  16  to  part  ID. 
The  addition  reads  as  follows: 

NotK  The  text  of  form  lO-K  does  not.  and 
this  amendment  will  not.  ap(>ear  in  the  Code 
of  Federal  Regulations. 

Form  10-K 


General  Instructions 

***** 

Annual  Report  Pursuant  to  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of  1934 

*  •         •         *         * 

Part  III 

***** 

Item  16.  Principal  Accountant  Fees  and 
Services. 

Furnish  the  information  required  by  item 
9(e)  of  schedule  14A  (§240.14a-lbl  of  this 
chapter). 

( 1 )  Disclose,  under  the  caption  Audit  Fees, 
the  aggregate  fees  billed  for  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  the 
audit  of  the  registrant's  annual  financial 
statements  and  review  of  financial  statements 
included  in  the  registrant's  form  10-Q  (17 
CFR  249.308a)  or  10-QSB  (17  CFR  249.308b) 
for  those  fiscal  years. 

(2)  Disclose,  under  the  caption  Audit- 
Related  Fees,  the  aggregate  fees  billed  in  each 
of  the  last  two  fiscal  years  for  assurance  and 
related  services  by  the  principal  accountant 
that  are  reasonably  related  to  the 
performance  of  the  audit  or  review  of  the 
registrant's  financial  statements  and  are  not 
reported  under  paragraph  (e)(1)  of  this 
section.  Registrants  shall  describe  each 
subcategory  of  services  comprising  the  fees 
disclosed  under  this  category. 

(3)  Disclose,  under  the  caption  Tax  Fees, 
the  aggregate  fees  billed  in  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  tax 
compliance,  tax  consulting,  and  tax  planning. 

(4)  Disclose,  under  the  caption  All  Other 
Fees,  the  aggregate  fees  billed  in  each  of  the 
last  two  fiscal  years  for  products  and  services 
provided  by  the  principal  accountant,  other 
than  the  services  reported  in  paragraphs 
(e)(1)  through  (e)(3)  of  this  section. 
Registrants  shall  describe  each  subcategory  of 
services  comprising  the  fees  disclosed  under 
this  category. 

(5)(i)  Disclose  the  audit  committees  pre- 
approval  policies  and  procedures  described 
in  paragraph  (c)(7)(ii)  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(7)(ii)). 

(ii)  Disclose  the  percentage  of  fees 
described  in  each  of  paragraphs  (e)(2) 
through  (e)(4)  of  this  section  that  were 
approved  by  the  audit  committee  pursuant  to 
each  of  the  paragraphs  (c)(7)(ii)(A). 
(c)(7)(iiMB).  and  (c)(7)(ii)(C).  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01  (c)(7)(ii)( A). 
(B)  and  (C)). 

(6)  If  greater  than  50  percent,  disclose  the 
percentage  of  hours  expended  on  the 
principal  accountant's  engagement  to  audit 
the  registrant's  financial  statements  for  the 
most  recent  fiscal  year  that  were  attributed  to 
work  performed  by  persons  other  than  the 


princi(>al  accountant's  full-time,  permanent 
employees. 

Instruction  to  Item  16. 

A  registrant  that  is  an  Asset-Backed  Issuer 
(as  defined  in  §  240.13a-14(g)  and  §  240.15d- 
14(g)  of  this  chapter)  is  not  required  to 
disclose  the  information  required  by  this 
item. 
•         **•*. 

11.  Amend  form  10-KSB  (referenced 
in  §  249.310b)  by  adding  item  16  to  part 
ni  to  read  as  follows: 

Note:  The  text  of  form  10-KSB  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-KSB 


Pari  III 

***** 

Item  16.  Principal  Accountant  Fees  and 
Services. 

Furnish  the  information  required  by  item 
9(e)  of  schedule  14A  (§240.14a-101  of  this 
chapter). 

(1)  Disclose,  under  the  caption  Audit  Fees, 
the  aggregate  fees  billed  for  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  the 
audit  of  the  registrant's  annual  financial 
statements  and  review  of  financial  statements 
included  in  the  registrant's  form  10-Q  (17 
CFR  249.308a)  or  10-QSB  (17  CFR  249.308b) 
for  those  fiscal  years. 

(2)  Disclose,  under  the  caption  Audit- 
Related  Fees,  the  aggregate  fees  billed  in  each 
of  the  last  two  fiscal  years  for  assurance  and 
related  services  by  the  principal  accountant 
that  are  reasonably  related  to  the 
performance  of  the  audit  or  review  of  the 
registrant's  financial  statements  and  are  not 
reported  under  paragraph  (e)(1)  of  this 
section.  Registrants  shall  describe  each 
subcategory  of  services  comprising  the  fees 
disclosed  under  this  category. 

(3)  Disclose,  under  the  caption  Tax  Fees, 
the  aggregate  fees  billed  in  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  tax 
compliance,  tax  consulting,  and  tax  planning. 

(4)  Disclose,  under  the  caption  All  Other 
Fees,  the  aggregate  fees  billed  in  each  of  the 
last  two  fiscal  years  for  products  and  services 
provided  by  the  prtncipal  accountant,  other 
than  the  services  reported  in  paragraphs 
(e)(1)  through  (e)(3)  of  this  section. 
Registrants  shall  describe  each  subcategory  of 
services  comprising  the  fees  disclosed  under 
this  category. 

(5)(i)  Disclose  the  audit  committee's  pre- 
approval  policies  and  procedures  described 
in  paragraph  (c)(7)(ii)  of  rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(7)(ii)). 

(ii)  Disclose  the  percentage  of  fees 
described  in  each  of  paragraphs  (e)(2) 
through  (e)(4)  of  this  section  that  were 
approved  by  the  audit  committee  pursuant  to 
each  of  the  paragraphs  (c)(7)(ii)(A), 
{c)(7)(ii)(B),  and  (c){7)(ii)(C).  of  rule  2-01  of 
Regulation  S-X  (17  CFR^10.2-01(c)(7)(ii)(A), 
(B)  and  (C)). 

(6)  If  greater  than  50  percent,  disclose  the 
percentage  of  hours  expended  on  the 
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principal  accountant's  engagement  to  audit 
the  registrant's  financial  statements  for  the 
most  recent  fiscal  year  that  were  attributed  to 
work  performed  by  persons  other  than  the 
principal  accountant's  full-time,  permanent 
employees. 

Instruction  to  Item  16. 

A  registrant  that  is  an  Asset-Backed  Issuer 
(as  defined  in  §  240.13a-14(g)  and  §  240.15d- 
14(g)  of  this  chapter)  is  not  required  to 
disclose  the  information  required  by  this 
item. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

12.  The  authority  citation  for  part  274 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h,  77j,  77s. 
78c(b).  78/.  78m,  78n,  78o(d),  80a-8,  80a-24, 
80a-26.  and  80a-29.  unless  otherwise  noted. 

Section  274.128  is  also  issued  under 
sees.  3(a),  202,  and  302,  Pub.  L.  107- 
204, 116  Stat.  745. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

13.  By  amending  form  N-CSR 
(referenced  in  §§  249.331  and  274.128). 

a.  By  revising  general  instruction  D; 

b.  By  redesignating  items  5  and  6  as 
items  6  and  7;  and 

c.  By  adding  a  new  item  5. 

The  revisions  and  additions  read  as 
follows: 

Note:  The  text  of  form  N-CSR  does  not. 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-CSR 


General  Instructions 

***** 

D.  Incorporation  by  Reference. 

A  registrant  may  incorporate  by  reference 
information  required  by  items  5  and  7(b).  No 
other  items  of  the  form  shall  be  answered  by 
incorporating  any  information  by  reference. 


The  information  required  by  item  5  may  be 
incorporated  by  reference  from  the 
registrant's  definitive  proxy  statement  (filed 
or  required  to  be  filed  pursuant  to  Regulation 
14A  (17  CFR  240.14a-l  et  seq.)]  or  definitive 
information  statement  (filed  or  to  be  filed 
pursuant  to  Regulation  14C  (17  CFR  240.14c- 
1  et  seq.)]  which  involves  the  election  of 
directors,  if  such  definitive  proxy  statement 
or  information  statement  is  filed  with  the 
Commission  not  later  than  120  days  after  the 
end  of  the  fiscal  year  covered  by  an  annual 
report  on  this  form.  All  incorporation  by 
reference  must  comply  with  the  requirements 
of  this  form  and  the  following  rules  on 
incorporation  by  reference:  Rule  10(d)  of 
Regulation  S-K  under  the  Securities  Act  of 
1933  (17  CFR  229.10(d))  (general  rules  on 
incorporation  by  reference,  which,  among 
other  things,  prohibit,  unless  specifically 
required  by  this  form,  incorporating  by 
reference  a  document  that  includes 
incorporation  by  reference  to  another 
document,  and  limits  incorporation  to 
documents  filed  within  the  last  5  years,  with 
certain  exceptions);  rule  303  of  Regulation  S- 
T  (17  CFR  232.303)  (specific  requirements  for 
electronically  filed  documents);  rules  12b-23 
and  12b-32  under  the  Securities  Exchange 
Act  of  1934  (additional  rules  bn 
incorporation  by  reference  for  reports  filed 
pursuant  to  sections  13  and  15(d)  of  the 
Securities  Exchange  Act  of  1934);  and  rules 
0—4,  8b-23,  and  8b-32  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.0-4. 
270.8b-23,  and  270.8b-32)  (additional  rules 
on  incorporation  by  reference  for  investment 
companies). 
***** 

Item  5.  Principal  Accountant  Fees  and 
Services. 

(a)  Disclose,  under  the  caption  Audit  Fees, 
the  aggregate  fees  billed  for  each  of  the  last 
two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  the 
audit  of  the  registrant's  annual  financial 
statements  for  those  fiscal  years. 

(b)  Disclose,  under  the  caption  Audit- 
Related  Fees,  the  aggregate  fees  billed  in  each 
of  the  last  two  fiscal  years  for  assurance  and 
related  services  by  the  principal  accountant 
that  are  reasonably  related  to  the 
performance  of  the  audit  of  the  registrant's 
financial  statements  and  are  not  reported 
under  paragraph  (a)  of  this  item.  Registrants 
shall  describe  each  subcategory  of  services 
comprising  the  fees  disclosed  under  this 
category. 

(c)  Disclose,  under  the  caption  Tax  Fees, 
the  aggregate  fees  billed  in  each  of  the  last 


two  fiscal  years  for  professional  services 
rendered  by  the  principal  accountant  for  tax 
compliance,  tax  consulting,  and  tax  planning. 

(d)  Disclose,  under  the  caption  All  Other 
Fees,  the  aggregate  fees  billed  in  each  of  the 
last  two  fiscal  years  for  products  and  services 
provided  by  the  principal  accountant,  other  . 
than  the  services  reported  in  paragraphs  (a) 
through  (c)  of  this  item.  Registrants  shall 
describe  each  subcategory  of  services 
comprising  the  fees  disclosed  under  this 
category. 

(e)(l]  Disclose  the  audit  committee's  pre- 
approval  policies  and  procedures  described 
in  paragraph  (c)(7)(ii)  of  rule  2-01  of 
Regulation  S-X  (17.CFR  210.2-Ol(c)(7)(ii)). 

(2)  Disclose  the  percentage  of  fees 
described  in  each  of  paragraphs  (b)  through 
(d)  of  this  item  that  were  approved  by  the 
audit  committee  pursuant  to  each  of  the 
paragraphs  (c)(7)(ii)(A).  (B).  and  (C)  of  rule  2- 
01  of  Regulation  S-X  (17  CFR  210.2- 
01(c)(7)(ii){A),  (B).  and  (C)). 

(f)  If  greater  than  50  percent,  disclose  the 
percentage  of  hours  expended  on  the 
principal  accountant's  engagement  to  audit 
the  registrant's  financial  statements  for  the 
most  recent  fiscal  year  that  were  attributed  to 
work  performed  by  persons  other  than  the 
principal  accountant's  full-time,  permanent 
employees. 

Instructions 

1.  The  information  required  by  this  item  5 
is  only  required  in  a  report  on  this  form  N- 
CSR  that  is  required  by  item  7(a)  to  include 
a  copy  of  an  annual  report  transmitted  to 
stockholdsrs. 

2.  For  purposes  of  paragraphs  (b),  (c),  (d) 
and  (e)(2)  of  this  item,  registrants  must 
disclose  fees  billed  for  services  rendered  to 
the  registrant,  the  registrant's  investment 
adviser  (not  including  any  sub-adviser  whose 
role  is  primarily  portfolio  management  and  is 
subcontracted  with  or  overseen  by  another 
investment  adviser),  and  any  entity 
controlling,  controlled  by,  or  under  common 
control  with  the  adviser  that  provides 
services  to  the  registrant. 


By  the  Commission. 

Dated:  December  2,  2002. 
|ill  M.  Peterson. 
Assistant  Secretary. 

[FR  Doc.  02-30884  Filed  12-12-02;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  102-71, 102-72, 102-73, 
102-74, 102-75, 102-76, 102-78, 102- 
79, 102-80, 102-81  and  102-83 

[FMR  AfTMndment  C-1] 

RIN3090-AH45 

Real  Property  PoHcies  Update 

AGENCY:  Office  of  Governmentwide 
Policy,  GSA. 
action:  Final  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  revising  the 
Federal  Management  Regulation  (FMR) 
to  complete  the  transfer  of  coverage  on 
real  property  policies  from  the  Federal 
Property  Management  Regulations 
(FPMRj'to  the  FMR.  In  addition  to  this 
regulatory  action  that  amends  the  FMR, 
another  fmal  rule  is  being  published 
today  in  the  Federal  Register  that 
amends  the  FPMR  by  removing 
regulator\'  text  and  providing  cross- 
reference's  to  the  FMR.  The  FMR 
coverage  is  written  in  plain  language  to 
provide  agencies  with  updated 
regulatory  material  that  is  easy  to  read 
and  understand. 

DATES:  Effective  December  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Langfeld,  Director,  Real 
Property  Policy  Division,  Office  of 
Governmentwide  Policy,  General 
Services  Administration,  by  phone  at 
(202)  501-1737  or  by  e-mail  at 
stanley.langfeld@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

As  part  of  GSA's  regulatory 
improvement  initiative.  GSA  published 
a  final  rule  that  created  FMR  parts  102- 
71  through  102-82  (41  CFR  parts  102- 
71  through  102-82),  entitled  "Real 
Property  Policies,"  in  the  Federal 
Register  on  January  18.  2001  (66  FR 
5358).  FMR  parts  102-71  through  102- 
82  describe  the  current  real  property 
policies  applicable  to  GSA  and  Federal 
agencies  to  whom  GSA  real  property 
authority  has  been  delegated.  By 
amending  this  regulation,  GSA  will 
update  the  policies  in  the  FMR  and 
complete  the  transfer  of  policy  from  the 
FPMR  to  the  FMR.  In  addition,  this 
amendment  creates  a  separate  part,  FMR 
part  102-83,  to  deal  specifically  with 
the  updated  location  of  space  policy. 

Public  Law  107-217  was  enacted  on 
August  21,  2002,  to  revise  and  codify 
without  substantive  change  certain  laws 
related  to  public  buildings,  property, 
and  works  in  Title  40  of  the  United 
States  Code.  GSA  will  update  the  legal 


citations  in  FMR  parts  102-71  through 
102-83  to  reflect  this  new  law  in  a 
separate  regulatory  action. 

B.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 

comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 

D.  Paperwoiic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  reporting,  recordkeeping  or 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  pursuant  to 
44  use.  3501  et seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  exempt  fit)m 
Congressional  review  under  5  U.S.C. 
801  since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subiects  in  41  CFR  Parts  102-71, 
102-72. 102-73,  102-74. 102-75, 102- 
76, 102-78. 102-79. 102-60  and  102-63 

Administrative  practice  and 
procedure.  Blind,  Concessions,  Federal 
buildings  and  facilities.  Fire  prevention. 
Government  property  management, 
Homeless,  Individuals  with  disabilities, 
Location  of  space.  Occupational  safety 
and  health.  Parking,  Real  property 
acquisition.  Security  measures.  Surplus 
Government  property.  Utilities. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  amends  41  CFR  chapter 
102  as  follows: 

PART  102-71— GENERAL 

1.  The  authority  citation  for  part  102- 
71  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c).    - 

§102-71.15    [Removed  and  reserved] 

2.  Section  102-71.15  is  removed  and 
reserved. 

3.  Section  102-71.20  is  revised  to  read 
as  follows: 

1102-71.20    What  definitions  apply  to 
GSA's  real  property  policies? 

The  following  definitions  apply  to 
GSA's  real  property  policies: 

Act  means  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  63 
Stat.  377,  as  amended. 

Airport  means  any  area  of  land  or 
water  that  is  used,  or  intended  for  use. 


for  the  landing  and  takeoff  of  aircraft, 
and  any  appurtenant  areas  that  are  used, 
or  intended  for  use,  for  airport  buildings 
or  other  airport  facilities  or  rights-of- 
way,  together  with  all  airport  buildings 
and  facilities  located  thereon. 

Alteration  means  remodeling, 
improving,  extending,  or  making  other 
changes  to  a  facility,  exclusive  of 
maintenance  repairs  which  are 
preventive  in  nature.  The  term  includes 
planning,  engineering,  architectural 
work,  and  other  similar  actions. 

Blanket  work  authorization  means  an 
open-end  agreement  with  an  agency 
with  an  agreed  upon  maximum  dollar 
ceiling  where  there  is  an  on-going 
account  for  processing  small  requests 
for  reimbursable  services.  The  need  for 
the  service  is  clearly  recognized,  but 
exactly  when  the  service  must  be 
rendered  during  the  fiscal  year  is 
unclear. 

Carpool  means  a  group  of  two  or  more 
people  regularly  using  a  motor  vehicle 
for  transportation  to  and  from  work  on 
a  continuing  basis. 

Commercial  activities,  within  the 
meaning  of  subpart  D.  part  102-74  of 
this  chapter,  are  activities  undertaken 
for  the  primary  purpose  of  producing  a 
profit  for  the  benefit  of  an  individual  or 
organization  organized  for  profit. 
(Activities  where  commercial  aspects 
are  incidental  to  the  primary  purpose  of 
expression  of  ideas  or  advocacy  of 
causes  are  not  commercial  activities  for 
purposes  of  this  part.) 

Crime  prevention  assessment  is  a 
formal,  on-site  review  which  consists  of 
a  detailed  survey,  review,  and  analysis 
of  an  occupant  agency's  vulnerability  to 
criminal  activity.  In  addition  to  the 
normal  process  of  a  physical  security 
survey,  it  involves  an  intensive  review 
of  an  occupant's  and/or  building's 
operation  and  administrative 
procedures.  It  is  designed  to  identify 
specific  weaknesses  and  to  recommend 
cost-effective,  positive  steps  to  Federal 
managers  in  dealing  with  criminal 
threats  and  occurrences. 

Cultural  activities  include,  but  are  not 
limited  to.  films,  dramatics  dances,  and 
musical  presentations,  and  fine  art 
exhibits,  whether  or  not  these  activities 
are  intended  to  make  a  profit. 

Decontamination  means  the  complete 
removal  or  destruction  by  flashing  of 
explosive  powders:  the  neutralizing  and 
cleaning-out  of  acid  and  corrosive 
materials:  the  removal,  destruction,  or 
neutralizing  of  toxic,  hazardous  or 
infectious  substances;  and  the  complete 
removal  and  destruction  by  burning  or 
detonation  of  live  ammunition  fixim 
contaminated  areas  and  buildings. 

Designated  Official  is  the  highest 
ranking  official  of  the  primary  occupant 
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agency  of  a  Federal  facility,  or, 
alternatively,  a  designee  selected  by 
mutual  agreement  of  occupant  agency 
officials. 

Disposal  agency  means  the  executive 
agency  designated  by  the  Administrator 
of  General  Services  to  dispose  of  surplus 
real  or  personal  property. 

Educational  activities  mean  activities 
such  as  (but  not  limited  to)  the 
operation  of  schools,  libraries,  day  care 
centers,  laboratories,  and  lecture  or 
demonstration  facilities. 

Emergency  includes  bombings  and 
bomb  threats,  civil  disturbances,  fires, 
explosions,  electrical  failures,  loss  of 
water  pressure,  chemical  and  gas  leaks, 
medical  emergencies,  hurricanes, 
tornadoes,  floods,  and  earthquakes.  The 
term  does  not  apply  to  civil  defense 
matters  such  as  potential  or  actual 
enemy  attacks,  which  are  addressed  by 
the  Federal  Emergency  Management 
Agency. 

Executive  means  a  Government 
employee  with  management 
responsibilities  who,  in  the  judgment  of 
the  employing  agency  head  or  his/her 
designee,  requires  preferential 
assignment  of  parking  privileges. 

Executive  agency  means  an  executive 
department  specified  in  section  101  of 
title  5;  a  military  department  specified 
in  section  102  of  such  title;  an 
independent  establishment  as  defined 
in  section  104(1)  of  such  title;  and  a 
wholly  owned  Government  corporation 
fully  subject  to  the  provisions  of  chapter 
91  of  title  31. 

Federal  agency  means  any  executive 
agency  or  any  establishment  in  the 
legislative  or  judicial  branch  of  the 
Govenunent  (except  the  Senate,  the 
House  of  Representatives,  and  the 
Architect  of  the  Capitol  and  any 
activities  under  his  or  her  direction). 

Federal  agency  buildings  manager 
means  the  buildings  manager  employed 
by  GSA  or  a  Federal  agency  that  has 
been  delegated  real  property 
management  and  operation  authority 
from  GSA. 

Federal  Government  real  property 
services  provider  means  any  Federal 
Government  entity  operating  under,  or 
subject  to,  the  authorities  of  the 
Administrator  of  General  Services,  that 
provides  real  property  services  to 
Federal  agencies.  This  definition  also 
includes  private  sector  firms  under 
contract  with  Federal  agencies  that 
deliver  real  property  services  to  Federal 
agencies.  This  definition  excludes  any 
entity  operating  under,  or  subject  to, 
authorities  other  than  those  of  the 

I  Administrator  of  General  Services. 
Flame-resistant  means  meeting 
performance  stemdards  as  described  by 
the  National  Fire  Protection  Association 


(NFPA  Standard  No.  701).  Fabrics 
labeled  with  the  Underwriters 
Laboratories  Inc.,  classification  marking 
for  flammability  are  deemed  to  be  flame 
resistant  for  purposes  of  this  part. 

Foot-candle  is  the  illumination  on  a 
surface  one  square  foot  in  area  on  which 
there  is  a  uniformly  distributed  flux  of 
one  lumen,  or  the  illuminance  produced 
on  a  surface  all  points  of  which  are  at 
a  distance  of  one  foot  frtim  a 
directionally  imiform  point  source  of 
one  candela. 

GSA  means  the  General  Services 
Administration,  acting  by  or  through  the 
Administrator  of  General  Services,  or  a 
designated  official  to  who"!  functions 
-under  this  part  have  beer  delegated  by 
the  Administrator  of  Gen^-ral  Services. 

Handicapped  employee  means  an 
employee  who  has  a  severe,  permanent 
impairment  which  for  all  practical 
purposes  precludes  the  use  of  public 
transportation,  or  an  employee  who  is 
unable  to  operate  a  car  as  a  result  of 
permanent  impairment  who  is  driven  to 
work  by  another.  Priority  may  require 
certification  by  an  agency  medical  unit, 
including  the  Department  of  Veterans 
Affairs  or  the  Public  Health  Service. 

Highest  and  best  use  means  the  most 
likely  use  to  which  a  property  can  be 
put,  which  will  produce  the  highest 
monetary  return  from  the  property, 
promote  its  maximum  value,  or  serve  a 
public  or  institutional  purpose.  The 
highest  and  best  use  determination  must 
be  based  on  the  property's  economic 
potential,  qualitative  values  (social  and 
environmental)  inherent  in  the  property 
itself,  and  other  utilization  fectors 
controlling  or  directly  affecting  land  use 
(e.g.  zoning,  physical  characteristics, 
private  and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  roads,  location,  and 
environmental  and  historical 
considerations).  Projected  highest  and 
best  use  should  not  be  remote, 
speculative,  or  conjectural. 

Landholding  agency  means  the 
Federal  agency  that  has  accountability 
for  the  property  involved.  For  the 
purposes  of  this  definition, 
accountability  means  that  the  Federal 
agency  reports  the  real  property  on  its 
financial  statements  and  inventory 
records. 

Indefinite  quantity  contract 
(commonly  referred  to  as  term  contract) 
provides  for  the  furnishing  of  an 
indefinite  quantity,  within  stated  limits, 
of  specific  property  or  services  during  a 
specified  contract  period,  with 
deliveries  to  be  scheduled  by  the  timely 
placement  of  orders  with  the  contractor 
by  activities  designated  either 
specifically  or  by  class. 


Industrial  property  means  any  real 
property  and  related  personal  property 
that  has  been  used  or  which  is  suitable 
to  be  used  for  manufacturing, 
fabricating,  or  processing  of  products; 
mining  operations;  construction  or 
repair  of  ships  and  other  waterbome 
carriers;  power  transmission  facilities; 
railroad  facilities;  and  pipeline  facilities 
for  transporting  petroleum  or  gas. 

Landing  area  means  any  land  or 
combination  of  water  and  land,  together 
with  improvements  thereon  and 
necessary  operational  equipment  used 
in  connection  therewith,  which  is  used 
for  landing,  takeoff,  and  parking  of 
aircraft.  The  term  includes,  but  is  not 
limited  to,  runways,  strips,  taxiways, 
and  parking  aprons. 

Ufe  cycle  cost  is  the  total  cost  of 
owning,  operating,  and  maintaining  a 
building  over  its  useful  life,  including 
its  fuel  and  energy  costs,  determined  on 
the  basis  of  a  systematic  evaluation  and 
comparison  of  alternative  building 
systems;  except  that  in  the  case  of 
leased  buildings,  the  life  cycle  cost  shall 
be  calcuUted  over  the  effective 
remaining  term  of  the  lease. 

Limited  combustible  means  rigid 
materials  or  assemblies  which  have  fire 
hazard  ratings  not  exceeding  25  for 
flame  spread  and  150  for  smoke 
development  when  tested  in  accordance 
with  the  American  Society  for  Testing 
and  Materials,  Test  E  84,  Surface 
Burning  Characteristics  of  Building 
Materials. 

Maintenance,  for  the  purposes  of  part 
102-75,  entitled  "Real  Property 
Disposal,"  of  this  chapter,  means  the 
upkeep  of  property  only  to  the  extent 
necessary  to  offset  serious  deterioration; 
also  such  operation  of  utilities, 
including  water  supply  and  sewerage 
systems,  heating,  plumbing,  and  air- 
conditioning  equipment,  as  may  be 
necessary  for  fire  protection,  the  needs 
of  interim  tenants,  and  personnel 
employed  at  the  site,  and  the 
requirements  for  preserving  certain 
types  of  equipment.  For  the  purposes  of 
part  102-74,  entitled  "Facility 
Management,"  of  this  chapter, 
maintenance  means  preservation  by 
inspection,  adjustment,  lubrication, 
cleaning,  and  the  making  of  minor 
repairs.  Ordina/y  maintenance  means 
routine  recurring  work  which  is 
incidental  to  everyday  operations; 
preventive  maintenance  means  work 
programmed  at  scheduled  intervals. 

Management  means  the  safeguarding 
of  the  Govenmient's  interest  in 
property,  in  an  efficient  and  economical 
manner  consistent  with  the  best 
business  practices. 
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Nationally  recognized  standards 
encompasses  any  standard  or 
modification  thereof  which: 

(1)  Has  been  adopted  and 
promulgated  by  a  nationally  recognized 
standards-producing  organization  under 
procedures  whereby  those  interested 
and  affected  by  it  have  reached 
substantial  agreement  on  its  adoption, 
or 

(2)  Was  formulated  through 
consultation  by  appropriate  Federal 
agencies  in  a  manner  which  afforded  an 
opportunity  for  diverse  views  to  be 
considered. 

No  commercial  value  means  real 
property,  including  related  personal 
property,  which  has  no  reasonable 
prospect  of  producing  any  disposal^ 
revenues. 

Nonprofit  organization  means  an 
organization  identified  in  26  p.S.C. 
501(c). 

Normally  furnished  commercially 
means  consistent  virith  the  level  of 
services  provided  by  a  commercial 
building  operator  for  space  of 
comparable  quality  and  housing  tenants 
with  comparable  requirements.  Service 
levels  are  based  on  the  effort  required  to 
service  space  for  a  five-day  week,  one 
eight-hour  shift  schedule. 

Occupant  agency  means  an 
organization  that  is  assigned  space  in  a 
facility  under  GSA's  custody  and 
control  through  the  formal  procedures 
outlined  in  part  101-17  of  the  Federal 
Property  Management  Regulations. 

Occupancy  Emergency  Organization 
means  the  emergency  response 
organization  comprised  of  employees  of 
Federal  agencies  designated  to  perform 
the  requirements  established  by  the 
Occupant  Emergency  Plan. 

Occupant  Emergency  Plan  means 
procedures  developed  to  protect  life  and 
property  in  a  specific  federally-occupied 
space  under  stipulated  emergency 
conditions. 

Occupant  Emergency  Program  means 
a  short-term  emergency  response 
program.  It  establishes  procediu«s  for 
safeguarding  lives  and  property  during 
emergencies  in  particular  facilities. 

Postal  vehicle  means  a  Government- 
owned  vehicle  used  for  the 
transportation  of  mail,  or  a  privately 
owned  vehicle  used  under  contract  with 
the  U.S.  Postal  Service  for  the 
transportation  of  mail. 

Protection  means  the  provisions  of 
adequate  measures  for  prevention  and 
extinguishment  of  fires,  special 
inspections  to  determine  and  eliminate 
fire  and  other  hazards,  and  necessary 
guards  to  protect  property  against 
thievery,  vandalism,  and  unauthorized 
entry. 


Public  area  means  any  area  of  a 
building  under  the  control  and  custody 
of  GSA  which  is  ordinarily  open  to 
members  of  the  public,  including 
lobbies,  courtyards,  auditoriums, 
meeting  rooms,  and  other  such  areas  not 
assigned  to  a  lessee  or  occupant  agency. 

Public  body  means  any  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  or  any  political 
subdivision,  agency,  or  instrumentality 
of  the  foregoing. 

Public  building  means: 

(1)  Any  building  which  is  suitable  for 
office  and/or  storage  space  for  the  use  of 
one  or  more  Federal  agencies  or  mixed 
ownership  corporations,  such  as  Federal 
office  buildings,  post  offices, 
customhouses,  courthouses,  border 
inspection  facilities,  warehouses,  and 
any  such  building  designated  by  the 
President.  It  also  includes  buildings  of 
this  sort  that  are  acquired  by  the  Federal 
Government  under  the  Administrator's 
installment-purchase,  lease-purchase, 
and  purchase-contract  authorities. 

(2)  Public  building  does  not  include 
buildings: 

(i)  On  the  public  domain. 

(ii)  In  foreign  countries. 

(iii)  On  Indian  and  native  Eskimo 
properties  held  in  trust  by  the  United 
States. 

(iv)  On  lands  used  in  connection  with 
Federal  programs  for  agricultural, 
recreational,  and  conservation  purposes. 

(v)  On  or  used  in  connection  witn 
river,  harbor,  flood  control,  reclamation 
or  power  projects,  or  for  chemical 
manufacturing  or  development  projects, 
or  for  nuclear  production,  research,  or 
development  projects. 

(vi)  On  or  used  in  connection  with 
housing  and  residential  projects. 

(vii)  On  military  installations. 

(viii)  On  Department  of  Veterans 
Affairs  installations  used  for  hospital  or 
domiciliary  purposes. 

(ix)  Excluaed  oy  the  President. 

Real  property  means: 

(1)  Any  interest  in  land,  together  with 
the  improvements,  structures,  and 
fixtures  located  thereon  (including 
prefabricated  movable  structures,  such 
as  Butler-type  storage  warehouses  and 
quonset  huts,  and  housetrailers  with  or 
without  undercarriages),  and 
appurtenances  thereto,  under  the 
control  of  any  Federal  agency,  except: 

(i)  The  public  domain; 

(ii)  Lands  reserved  or  dedicated  for 
national  forest  or  national  park 
purposes; 

(iii)  Minerals  in  lands  or  portions  of 
lands  withdrawn  or  reserved  from  the 
public  domain  which  the  Secretary  of 
the  Interior  determines  are  suitable  for 
disposition  under  the  public  land 
mining  and  mineral  leasing  laws; 


(iv)  Lands  withdrawn  or  reserved 
from  the  public  domain  but  not 
including  lands  or  portions  of  lands  so 
withdrawn  or  reserved  which  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Administrator  of 
General  Services,  determines  are  not 
suitable  for  return  to  the  public  domain 
for  disposition  under  the  general  public 
land  laws  because  such  lands  are 
substantially  changed  in  character  by 
improvements  or  otherwise;  and 

(v)  Crops  when  designated  by  such 
agency  for  disposition  by  severance  and 
removal  from  the  land. 

(2)  Improvements  of  any  kind, 
structures,  and  fixtures  under  the 
control  of  any  Federal  agency  when 
designated  by  such  agency  for 
disposition  without  the  underlying  land 
(including  such  as  may  be  located  on 
the  public  domain,  on  lands  withdrawn 
or  reserved  from  the  public  domain,  on 
lands  reserved  or  dedicated  for  national 
forest  or  national  park  purposes,  or  on 
lands  that  are  not  owned  by  the  United 
States)  excluding,  however, 
prefabricated  movable  structures,  such 
as  Butler-type  storage  warehouses  and 
quonset  huts,  and  housetrailers  (with  or 
without  undercarriages). 

(3)  Standing  timber  and  embedded 
gravel,  sand,  or  stone  under  the  control 
of  any  Federal  agency  whether 
designated  by  such  agency  for 
disposition  with  the  land  or  by 
severance  and  removal  from  the  land, 
excluding  timber  felled,  and  gravel, 
sand,  or  stone  excavated  by  or  for  the 
Government  prior  to  disposition. 

Recognizea  labor  organization  means 
a  labor  organization  recognized  under 
title  VII  of  the  Civil  Service  Reform  Act 
of  1978  (Pub.  L.  95-454)  governing 
labor-management  relations. 

Recreational  activities  include,  but  are 
not  limited  to,  the  operations  of 
gymnasiums  and  related  facilities. 

Regional  Officer,  within  the  meaning 
of  part  102-74,  subpart  D  of  this 
chapter,  means  the  Federal  official 
designated  to  supervise  the 
implementation  of  the  Public  Buildings 
Cooperative  Use  Act's  occasional  use 
provisions.  The  Federal  official  may  be 
an  employee  of  GSA  or  a  Federal  agency 
that  has  delegated  authority  from  GSA 
to  supervise  the  implementation  of  the 
Public  Buildings  Cooperative  Use  Act's 
occasional  use  provisions. 

Related  personal  property  means  any 
personal  property: 

(1)  Which  IS  an  integral  part  of  real 
property  or  is  related  to,  designed  for,  or 
specially  adapted  to  the  functional  or 
productive  capacity  of  the  real  property 
and  the  removal  of  which  would 
significantly  diminish  the  economic 
value  of  the  r^al  property.  Normally, 
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common  use  items,  including  but  not 
limited  to  general-purpose  furniture, 
utensils,  office  machines,  office 
supplies,  or  general-purpose  vehicles, 
are  not  considered  to  be  related  personal 
property;  or 

(2)  Wnich  is  determined  by  the 
Administrator  of  General  Services  to  be 
related  to  the  real  property. 

Repairs  means  those  additions  or 
changes  that  are  necessary  for  the 
protection  and  maintenance  of  property 
to  deter  or  prevent  excessive  or  rapid 
deterioration  or  obsolescence,  and  to 
restore  property  damaged  by  storm, 
flood,  fire,  accident,  or  earthquake. 

Ridesharing  means  the  sharing  of  the 
commute  to  and  from  work  by  two  or 
more  people,  on  a  continuing  basis,  in 
any  mode  of  transportation. 

Special  space  ajterations  are  those 
alterations  required  by  occupant 
agencies  that  are  beyond  those  standard 
alterations  provided  by  GSA  under  the 
RENT  system  and  are  reimbursable  frwm 
the  requesting  agency. 

State  means  the  fifty  States,  political 
subdivisions  thereof,  the  District  of 
Columbia,  the  Commonwealths  of 
Puerto  Rico  and  Guam,  and  the 
territories  and  possessions  of  the  United 
States. 

Unit  price  agreement  provides  for  the 
furnishing  of  an  indefinite  quantity, 
within  stated  limits,  of  specific  property 
or  services  at  a  specified  price,  during 
a  specified  contract  period,  with 
deliveries  to  be  scheduled  by  the  timely 
placement  of  orders  upon  the  lessor  by 
activities  designated  either  specifically 
or  by  class. 

Unusual  hours  means  work  hours  that 
are  frequently  required  to  be  varied  and 
do  not  coincide  with  any  regular  work 
schedule.  This  category  includes  time 
worked  by  individuals  who  regularly  or 
frequently  work  significantly  more  than 
8  hours  per  day.  Unusual  hours  does  not 
include  time  worked  by  shift  workers, 
by  those  on  alternate  work  schedules, 
and  by  those  granted  exceptions  to  the 
normal  work  schedule  (e.g.,  flex-time). 

Upon  approval  from  GSA  means 
when  an  agency  either  has  a  delegation 
of  authority  document  &t)ra  the 
Administrator  of  General  Services  or 
written  approval  from  the  Administrator 
or  his/her  designee  before  proceeding 
with  a  specified  action. 

Vanpool  means  a  group  of  at  least  8 
persons  using  a  passenger  van  or  a 
commuter  bus  designed  to  carry  10  or 
more  passengers.  Such  a  vehicle  must 
be  used  for  transportation  to  and  from 
work  in  a  single  daily  round  trip. 

Zonal  allocations  means  the 
allocation  of  parking  spaces  on  the  basis 
pf  zones  established  by  GSA  in 
conjunction  with  occupant  agencies.  In 


metropolitan  areas  where  this  method  is 
used,  all  agencies  located  in  a 
designated  zone  will  compete  for 
available  parking  in  accordance  with 
instructions  issued  by  GSA.  In 
establishing  this  procediu-e,  GSA  will 
consult  wi&  all  affected  agencies. 

PART  102-72— DELEGATION  OF 
AUTHORITY 

4.  The  authority  citation  for  part  102- 
72  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c).  (d)  and  (e). 

1102-72,30    [Amended] 

5.  In  §  102-72.30(a),  remove  "§  101- 
18.104"  and  add  "§  102-73.135"  in  its 
place. 

§102-72.60    [Amended] 

6.  In  §  102-72.60,  remove  "under 

§  101-20.106  of  this  title"  and  add  "as 
specified  in  the  GSA  Customer  Guide  to 
Real  Property "  in  its  place. 

§102-72.85    [Amended] 

7.  In  §  102-72.85,  remove  the  "part 
101-47,  subpart  101-47.6,  of  this  title" 
and  add  "part  102-75,  subpart  F  of  this 
chapter"  in  its  place. 

-8.  Part  102-73  is  revised  to  read  as 
follows: 

CHAPTER  102— FEDERAL  MANAGEMENT 
REGULATION 

SUBCHAPTER  C-REAL  PROPERTY 

PART  102-73— REAL  ESTATE 
ACQUISITION 

Subpart  A— General  Provisions 

Sec. 

102-73.5    What  is  the  scope  of  this  part? 

102-73.10    What  is  the  basic  real  estate 

acquisition  policy? 
102-73.15    What  real  estate  acquisition  and 

related  services  must  Federal  agencies 

provide? 

United  States  Postal  Service-Controlled 
Space 

102-73.20    Are  Federal  agencies  required  to 
give  priority  consideration  to  space  in 
buildings  under  the  custody  and  control 
of  the  United  States  Postal  Service  in 
fulfilling  Federal  agency  space  needs? 

Locating  Federal  Facilities 

102-73.25    What  policies  must  executive 
agencies  comply  with  in  locating  Federal 
facilities? 

Historic  Preservation 

102-73.30    What  historic  preservation 

provisions  must  Federal  agencies  coniply 
with  prior  to  acquiring,  constructing,  or 
leasing  space? 

Prospectus  Requirements 

102-73.35  Is  a  prospectus  required  for  all 
acquisition,  construction,  or  alteration 
projects? 


102-73.40    What  happens  if  the  project 
exceeds  the  prospectus  threshold? 

SubfMrt  B — AcquisKion  by  Lease 

102-73.45    When  may  Federal  agencies 

consider  leases  of  privately  owned  land 

and  buildings  to  satisfy  their  space 

needs? 
102-73.50    Are  Federal  agencies  that 

possess  independent  statutory  authority 

to  acquire  leased  space  subject  to 

requirements  of  this  part? 
102-73.55    On  what  basis  must  Federal 

agencies  acquire  leases? 
102-73.60    With  whom  may  Federal 

agencies  enter  into  lease  agreements? 
102-73.65    Are  there  any  limitations  on 

leasing  certain  types  of  space? 
102-73.70    Are  executive  agencies  required 

to  acquire  leased  space  by  negotiation? 
102-73.75    What  functions  must  Federal 

agencies  perform  with  regard  to  leasing 

building  space? 
102-73.80    Who  is  authorized  to  contact 

lessors,  offerors,  or  potential  offerors 

concerning  space  leased  or  to  be  leased? 
102-73.85    Can  agencies  with  independent 

statutory  authority  to  lease  space  have 

GSA  perform  the  leasing  functions? 
102-73.90    What  contingent  fee  policy  must 

Federal  agencies  apply  to  the  acquisition 

of  real  property  by  lease? 
102-73.95    How  are  Federal  agencies 

required  to  assist  GSA? 

Competition  in  Contracting  Act  of  1984 

102-73.100  Is  the  Competition  in 
Contracting  Act  of  1984  (CICA) 
applicable  to  lease  acquisition? 

Lease  Construction 

102-73.105    What  rules  must  executive 
agencies  follow  when  acquiring 
leasehold  interests  in  buildings 
constructed  for  Federal  Government  use? 

Price  Preference  for  Historic  Properties 

102-73.110    Must  Federal  agencies  offer  a 
price  preference  to  space  in  historic 
properties  when  acquiring  leased  space? 

102-73.1 15    How  much  of  a  price  preference 
must  Federal  agencies  give  when 
acquiring  leased  space  using  the  lowest 
price  technically  acceptable  source 
selection  process? 

102^73.120    How  much  of  a  price  preference 
must  Federal  agencies  give  when 
acquiring  leased  space  using  the  best- 
value  tradeoff  source  selection  process? 

Leases  With  Purchase  Options 

102-73.125    When  may  Federal  agencies 
consider  acquiring  leases  with  purchase 
options? 

Scoring  Rules 

102-73.130    What  scoring  rules  must  • 

Federal  agencies  follow  when  * 

considering  leases  and  leases  with 
purchase  options? 

Delegations  of  Leasing  Authority 

102-73.135     When  may  agencies  that  do  not 
possess  independent  leasing  authority 
lease  space? 
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Categorical  Space  Delegations 

102-73.140    What  is  a  categorical  space 

delegation? 
102-73.145    What  is  the  policy  for 

categorical  space  delegations? 
102-73.150    What  types  of  space  can 

Federal  agencies  acquire  with  a 

categorical  space  delegation? 

Special  Purpoae  Space  Oelegatioas 

102-73.155    What  is  an  agency  special 

purpose  space  delegation? 
102-73.160    What  is  the  policy  for  agency 

special  purpose  space  delegations? 
102-73.165    What  types  of  special  purpose 

space  may  the  Department  of  Agriculture 

lease? 
102-73.170    What  types  of  special  purpose 

space  may  the  Department  of  Commerce 

lease? 
102-73.175    What  types  of  special  purpose 

space  may  the  Department  of  Defense 

lease? 
102-73.180    What  types  of  special  purpose 

space  may  the  IDepartment  of  Energy 

lease? 
102-73.185    What  types  of  special  purpose 

space  may  the  Federal  Communications 

Commission  lease? 
102-73.190    What  types  of  special  purpose 

space  may  the  Department  of  Health  and 

Human  Services  lease? 
102-73.195     What  types  of  special  purpose 

space  may  the  Department  of  the  Interior 

lease? 
102-73.200    What  types  of  special  purpose 

space  may  the  Ciepartment  of  Justice 

lease? 
102-73.205    What  types  of  special  purpose 

space  may  the  Office  of  Thrift 

Supervision  lease? 
102-73.210    What  types  of  special  purpose 

space  may  the  Department  of 

Transportation  lease? 
102-73.215     What  types  of  special  purpose 

space  may  the  Department  of  Treasury 

lease? 
102-73.220    What  types  of  special  purpose 

space  may  the  Department  of  Veterans 

Affairs  lease? 

Limitations  on  the  Use  of  Delegated 
Authority 

102-73.225     When  must  Federal  agencies 
submit  a  prospectus  to  lease  real 
property? 

102-73.230    What  is  the  maximum  lease  * 
term  that  a  Federal  agency  may  agree  to 
when  it  has  been  delegated  lease 
acquisition  authority  from  CSA? 

102-73.235    What  policy  must  Federal 
agencies  follow  to  acquire  official 
parking  spaces? 

Subpart  C — Acquisition  by  Purchase  or  - 
Condwnnation 


Buildings 

102-73.240 
consider 

102-73.245 
to  the  po 
facilities 

102-73.250 
agencies 
sites? 


When  may  Federal  agencies 
purchase  of  buildings? 
Are  agencies  required  to  adhere 
licies  for  locating  Federal 
when  purchasing  buildings? 
What  factors  must  executive 
consider  when  purchasing 


102-73.255    What  land  acquisition  policy 
must  Federal  agencies  follow? 

102-73.260    What  actions  must  Federal 
agencies  take  to  facilitate  land 
acquisition? 

Just  Compensation 

102-73.265    Are  Federal  agencies  required 
to  provide  the  owner  with  a  written 
statement  of  the  amount  established  as 
just  comp>ensation? 

102-73.270    What  specific  information  must 
be  included  in  the  summary  statement 
for  the  owner  that  explains  the  basis  for 
just  compensation? 

102-73.275     Are  Federal  agencies  required 
to  compensate  a  property  owner  for  the 
owner's  buildings,  structures,  or  other 
improvements  that  must  be  removed 
from  the  property  being  acquired? 

102-73.280    What  are  Federal  agencies' 
responsibilities  to  compensate  a  tenant 
for  tenant-owned  property  when  the 
tenant  has  the  right  or  obligation  to 
remove  buildings,  structures,  or  other 
improvements  at  the  end  of  the  term? 

102-73.285    Are  there  any  prohibitions 
when  a  Federal  agency  pays  "just 
compensation"  to  a  tenant? 

Expenses  Incidental  to  Property  Transfer 

102-73.290    What  property  transfer 

expenses  must  Federal  agencies  cover 
when  acquiring  real  property? 

Litigation  Expenses 

102-73.295    Are  Federal  agencies  required 
to  pay  for  litigation  expenses  incurred  by 
a  property  owner  because  of  a 
condemnation  proceeding? 

Relocation  Assistance  Policy 

102-73.300    What  relocation  assistance 
policy  must  Federal  agencies  follow? 

Authority:  40  U.S.C.  486|c):  Sec.  3(c), 
Reorganization  Plan  No.  18  of  1950  (40 
U.S.C.  490  note):  Sec.  l'201(b).  E.O.  12072, 
43  FR  36869.  3  CFR.  1978  Comp.,  p.  213. 

StJbpart  A— General  Provisions 

§102-73.5    What  is  ttte  scope  of  this  part? 

The  real  property  policies  contained 
in  this  part  apply  to  Federal  agencies, 
including  the  General  Services 
Administration  (GSA]/Public  Buildings 
Service  (PBS),  operating  under,  or 
subject  to,  the  authorities  of  the 
Administrator  of  General  Services. 

§102-73.10    What  is  the  basic  real  estate 
acquisition  policy? 

When  seeking  to  acquire  space. 
Federal  agencies  should  first  seek  space 
in  Government-owned  and  Government^ 
leased  buildings.  If  suitable 
Government-controlled  space  is 
unavailable.  Federal  agencies  must 
acquire  real  estate  and  related  services 
in  an  efficient  and  cost  effective 
manner. 


§102-73.15    What  real  estate  acquisition 
and  related  services  must  Federal  agencies 
provide? 

Federal  agencies,  upon  approval  from 
GSA,  may  provide  real  estate 
acquisition  and  related  services, 
including  leasing  (with  or  without 
purchase  options),  building  and/or  site 
purchase,  condemnation,  and  relocation 
assistance.  For  information  on  the 
design  and  construction  of  Federal 
facilities,  see  part  102-76  of  this 
chapter. 

United  States  Postal  Service-Controlled 
Space 

§  1 02-73.20    Are  Federal  agencies  required 
to  give  priority  consideration  to  space  in 
buildings  under  tti«  custody  and  control  of 
tfte  United  States  Postal  Service  in  fulfilling 
Federal  agency  space  needs? 

Yes,  after  considering  the  availability 
of  GSA-controUed  space  and 
determining  that  no  such  space  is 
available  to  meet  its  needs.  Federal 
agencies  must  extend  priority 
consideration  to  available  space  in 
buildings  imder  the  custody  and  control 
of  the  United  States  Postal  Service 
(USPS)  in  fulfilling  Federal  agency 
space  needs,  as  specified  in  the 
"Agreement  Between  General  Services 
Administration  and  the  United  States 
Postal  Service  Covering  Real  and 
Personal  Property  Relationships  and 
Associated  Services,"  dated  July  1985. 

Locating  Federal  Facilities 

§  1 02-73.25    What  policies  must  executive 
agencies  comply  with  in  locating  Federal 
facilities? 

Executive  agencies  must  comply  with 
the  location  policies  in  this  part  and 
part  102-83  of  this  chapter. 

Historic  Preservation 

§  1 02-73.30    Wliat  historic  preservation 
provisions  must  Federal  agencies  comply 
with  prior  to  acquiring,  constructing,  or 
leasing  space? 

Prior  to  acquiring,  constructing,  or 
leasing  space.  Federal  agencies  must 
comply  with  the  provisions  of  section 
110(a)  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
(16  U.S.C.  470h-2(a)),  regarding  the  use 
of  historic  properties.  Federal  agencies 
can  find  guidance  on  protecting, 
enhancing  and  preserving  historic  and 
cultural  property  in  part  102-78  of  this 
chapter. 

Prospectus  Requirements 

§102-73.35  Is  a  prospectus  required  for 
all  acquisition,  construction,  or  alteration 
projects? 

No,  a  prospectus  is  not  required  if  the 
dollar  value  of  a  project  does  not  exceed 
the  prospectus  ttueshold.  The  Public 
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Buildings  Act  of  1959,  as  amended,  40 
U.S.C.  601-619,  establishes  a  prospectus 
threshold,  applicable  to  Federal 
agencies  operating  under,  or  subject  to, 
the  authorities  of  the  Administrator  of 
General  Services,  for  the  construction, 
alteration,  purchase,  and  acquisition  of 
any  building  to  be  used  as  a  public 
building,  and  establishes  a  prospectus 
threshold  to  lease  any  space  for  use  for 
public  purposes.  The  current  prospectus 
threshold  value  for  each  fiscal  year  can 
be  found  at  http://www.gsa.gov. 

§102-73.40    What  happens  If  the  project 
exceeds  the  prospectus  threshold? 

Such  projects  require  approval  by  the 
Senate  and  the  House  of  Representatives 
if  the  dollar  value  exceeds  the 
prospectus  threshold.  In  order  to  obtain 
this  approval,  pros[>ectuses  for  such 
projects  must  be  submitted  to  GSA  and 
the  Administrator  of  General  Services 
will  transmit  the  proposed  prospectuses 
to  Congress  for  consideration  by  the 
Senate  and  the  House  of 
Representatives. 

Subpart  B— Acquisition  by  l.ease 

§  1 02-73.45    Wtten  may  Federal  agencies 
consider  leases  of  privately  owned  land  and 
buildings  to  satisfy  ttieir  space  needs? 

Federal  agencies  may  consider  leases 
of  privately  owned  land  and  buildings 
only  when  needs  cannot  be  met 
satisfactorily  in  Government-controlled 
space  and  one  or  more  of  the  following 
conditions  exist: 

(a)  Leasing  is  more  advantageous  to 
the  Government  than  constructing  a 
new  building,  or  more  advantageous 
than  altering  an  existing  Federal 
building; 

(b)  New  construction  or  alteration  is 
unwarranted  because  demand  for  space 
in  the  community  is  insufficient,  or  is 
indefinite  in  scope  or  duration;  or 

(c)  Federal  agencies  cannot  provide 
for  the  completion  of  a  new  building 
within  a  reasonable  time. 

§102-73.50    Are  Federal  agencies  that 
possess  independent  statutory  auttrarity  to 
acquire  leased  space  suliject  to 
requirements  of  this  part? 

No,  Federal  agencies  possessing 
independent  statutory  authority  to 
acquire  leased  space  are  not  subject  to 
GSA  authority  and,  therefore,  are  not 
subject  to  the  requirements  of  this  part. 

§102-73.55    On  what  basis  must  Federal 
agencies  acquire  leases? 

Federal  agencies  must  acquire  leases 
on  the  most  favorable  basis  to  the 
Federal  Government,  with  due 
consideration  to  maintenance  and 
operational  efficiency,  and  at  charges 
consistent  with  prevailing  market  rates 


for  comparable  facilities  in  the 
community. 

§102-73.60    With  whom  may  Federal 
agencies  enter  into  lease  agreements? 

Federal  agencies,  upon  approval  fit)m 
GSA,  may  enter  into  lease  agreements 
with  any  person,  partnership, 
corporation,  or  other  public  or  private 
entity,  provided  that  such  lease 
agreements  do  not  bind  the  Government 
for  periods  in  excess  of  twenty  years  (40 
U.S.C.  490(h)(1)).  Federal  agencies  may 
not  enter  into  lease  agreements  with 
persons  who  are  barred  from  contracting 
with  the  Federal  Government  (e.g.. 
Members  of  Congress  or  debarred  or 
suspended  contractors). 

§  1 02-73.65    Are  there  any  limitations  on 
leasing  certain  types  of  space? 

Yes,  the  limitations  on  leasing  certain 
types  of  space  are  as  follows: 

(a)  In  general.  Federal  agencies  may 
not  lease  any  space  to  accommodate 
computer  and  telecommunications 
operations;  secvire  or  sensitive  activities 
related  to  the  national  defense  or 
security;  or  a  permanent  courtroom, 
judicial  chamber,  or  administrative 
office  for  any  United  States  court,  if  the 
average  annual  net  rental  cost  of  leasing 
such  space  would  exceed  the  prospectus 
threshold  (40  U.S.C.  606(e)). 

(b)  However,  Federal  agencies  may 
lease  such  space  if  the  Administrator  of 
General  Services  first  determines  that 
leasing  such  space  is  necessary  to  meet 
requirements  which  cannot  be  met  in 
public  buildings  and  then  submits  such 
determination  to  the  Committee  on 
Environment  and  Public  Works  of  the 
Senate  and  the  Committee  on 
Transportation  and  Infrastructure  of  the 
House  of  Representatives  in  accordance 
with  40  U.S.C.  606(e). 

§  1 02-73.70    Are  executive  agencies 
required  to  acquire  leased  space  by 
negotiation? 

Yes,  executive  agencies  must  acquire 
leased  space  by  negotiation,  except 
where  the  sealed  bid  procedure  is 
required  by  the  Competition  in 
Contracting  Act  of  1984  (CICA),  as 
amended  (41  U.S.C.  253(a)). 

§  102-73.75    What  functions  must  Federal 
agencies  perform  with  regard  to  leasing 
building  space? 

Federal  agencies,  upon  approval  from 
GSA,  must  perform  all  functions  of 
leasing  building  space,  and  land 
incidental  thereto,  for  their  use  except 
as  provided  in  this  subpart. 

§  102-73.80    Who  is  authorized  to  contact 
lessors,  offerors,  or  potential  offerors 
concerning  space  leased  or  to  be  leased? 

No  one.  except  the  Contracting  Officer 
or  his  or  her  designee,  may  contact 


lessors,  offerors,  or  potential  offerors 
concerning  space  leased  or  to  be  leased 
for  the  purpose  of  making  oral  or 
written  representation  or  commitments 
or  agreements  with  respect  to  the  terms 
of  occupancy  of  particular  space,  tenant 
improvements,  alterations  and  repairs, 
or  payment  for  overtime  services. 

§  1 02-73.85    Can  agencies  with 
independent  statutory  auttrarity  to  lease 
space  have  GSA  perform  the  leasing 
functions? 

Yes,  upon  request,  GSA  may  perform, 
on  a  reimbursable  basis,  all  functions  of 
leasing  building  space,  and  land 
incidental  thereto,  for  Federal  agencies 
possessing  independent  statutory 
authority  to  lease  space.  However,  GSA 
reserves  the  right  to  accept  or  reject 
reimbursable  leasing  service  requests  on 
a  case-by-case  basis. 

§102-73.90    What  contingent  fee  poHey 
must  Federal  agencies  apply  to  ttte 
acquisition  of  real  property  by  lease? 

Federal  agencies  must  apply  the 
contingent  fee  policies  in  48  CFR  3.4  to 
all  negotiated  and  sealed  bid  contracts 
for  the  acquisition  of  real  property  by 
lease.  Federal  agencies  must 
appropriately  adapt  the  representations 
and  covenants  required  by  that  subpart 
for  use  in  leases  of  real  property  for 
Government  use. 

§  102-73.95    How  are  Federal  agencies 
required  to  assist  GSA? 

The  heads  of  Federal  agencies  must: 

(a)  Cooperate  with  and  assist  the 
Administrator  of  General  Services  in 
carrying  out  his  responsibilities 
respecting  office  buildings  and  space; 

(b)  Take  ineasures  to  give  GSA  early 
notice  of  new  or  changing  space 
requirements; 

(c)  Seek  to  economi2:e  their 
requirements  for  space;  and 

(d)  Continuously  review  their  needs 
for  space  in  and  near  the  District  of 
Columbia,  taking  into  account  the 
feasibility  of  decentralizing  services  or 
activities  which  can  be  carried  on 
elsewhere  without  excessive  costs  or 
significant  loss  of  efficiency. 

Competition  in  Contracting  Act  of  1984 

§  102-73.100    Is  the  Competition  in 
Contracting  Act  of  1984  (CICA)  applicable  to 
lease  acquisition? 

Yes,  executive  agencies  must  obtain 
full  and  open  competition  among 
suitable  locations  meeting  minimum 
Government  requirements,  except  as 
otherwise  provided  by  CICA  (41  U.S.C. 
253). 
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Lease  Constructioii 

§  1 02-73.1 05    What  rules  must  executive 
agencies  follow  wtten  acquiring  leasehold 
interests  In  txiildings  constructed  for 
Federal  Government  use? 

When  acquiring  leasehold  interests  in 
buildings  to  be  constructed  for  Federal 
Government  use,  executive  agencies 
must: 

(a)  Establish  detailed  building 
specifications  before  agreeing  to  a 
contract  that  will  result  in  the 
construction  of  a  building; 

(b)  Use  competitive  procediu«s; 

(c)  Inspect  every  building  during 
construction  to  ensure  that  the  building 
complies  with  the  Government's 
specifications; 

(d)  Evaluate  every  building  after 
completion  of  construction  to  determine 
that  the  building  complies  with  the 
Government's  speciHcations;  and 

(e)  Ensure  that  any  contract  that  will 
result  in  the  construction  of  a  building 
contains  provisions  permitting  the 
Government  to  reduce  the  rent  during 
any  period  when  the  building  does  not 
comply  with  the  Government's 
specifications. 

Price  Preference  for  Historic  Properties 

§102-73.110    Must  Federal  agencies  offer 
a  price  preference  to  space  in  historic 
properties  wltan  acquiring  leased  sfiace? 

Yes,  Federal  agencies  must  give  a 
price  preference  to  space  in  historic 
properties  when  acquiring  leased  space 
using  either  the  lowest  price  technically 
acceptable  or  the  best  value  tradeoff 
source  selection  processes. 

S102-73.115    How  much  of  a  price 
preference  must  Federal  agertcies  give 
wtwn  acquiring  leased  space  using  ttie 
lowest  price  technically  acceptable  source 
selection  process? 

Federal  agencies  must  give  a  price 
evaluation  preference  to  space  in 
historic  properties  as  follows: 

(a)  First  to  suitable  historic  properties 
within  historic  districts,  a  10  percent 
price  preference. 

(b)  If  no  suitable  historic  property 
within  an  historic  district  is  offered,  or 
the  10  percent  preference  does  not 
result  in  such  property  being  the  lowest 
price  technically  acceptable  offer,  the 
Government  will  give  a  2.5  percent 
price  preference  to  suitable  non-historic 
developed  or  undeveloped  sites  within 
historic  districts. 

(c)  If  no  suitable  non-historic 
developed  or  undeveloped  site  within 
an  historic  district  is  offered,  or  the  2.5 
percent  preference  does  not  result  in 
such  property  being  the  lowest  price 
technically  acceptable  offer,  the 
Government  will  give  a  10  percent  price 


preference  to  suitable  historic  properties 
outside  of  historic  districts. 

(d)  Finally,  if  no  suitable  historic 
property  outside  of  historic  districts  is 
offered,  no  historic  price  preference  will 
be  given  to  any  property  offered. 

§  102-73.120    How  much  of  a  price 
preference  must  Federal  agencies  give 
wtten  acquiring  leased  space  using  ttie  best 
value  tradeoff  source  selection  process? 

When  award  will  be  based  on  the  best 
value  tradeoff  source  selection  process, 
which  permits  tradeoffs  among  price 
and  non-price  factors,  the  Govenunent 
will  give  a  price  evaluation  preference 
to  historic  properties  as  follows: 

(a)  First  to  suitable  historic  properties 
within  historic  districts,  a  10  percent 
price  preference. 

(b)  If  no  suitable  historic  property 
within  an  historic  district  is  offered  or 
remains  in  the  competition,  the 
Government  will  give  a  2.5  percent 
price  preference  to  suitable  non-historic 
developed  or  undeveloped  sites  within 
historic  districts. 

(c)  If  no  suitable  non-historic 
developed  or  undeveloped  site  within 
an  historic  district  is  offered  or  remains 
in  the  competition,  the  Government  will 
give  a  10  percent  price  preference  to 
suitable  historic  properties  outside  of 
historic  districts. 

(d)  Finally,  if  no  suitable  historic 
property  outside  of  historic  districts  is 
offered,  no  historic  price  preference  will 
be  given  to  any  property  offered. 

Leases  With  Purchase  Options 

§  102-73.125    When  may  Federal  agencies 
consider  acquiring  leases  with  purchase 
options? 

Agencies  may  consider  leasing  with  a 
purchase  option  at  or  below  fair  market 
value,  consistent  with  the  lease- 
purchase  scoring  rules,  when  one  or 
more  of  the  following  conditions  exist: 

(a)  The  purchase  option  offers 
economic  and  other  advantages  to  the 
Government  and  is  consistent  with  the 
Government's  goals; 

(b)  The  Government  is  the  sole  or 
major  tenant  of  the  building,  and  has  a 
long-term  need  for  the  property;  or 

(c)  Leasing  with  a  purchase  option  is 
otherwise  in  the  best  interest  of  the 
Government. 

Scoring  Rules 

f  102-73.130    What  scoring  rules  must 
Federal  agancios  follow  wtten  considering 
leases  and  leases  with  purchase  options? 

All  Federal  agencies  must  follow  the 
budget  scorekeeping  niles  for  leases, 
capital  leases,  and  lease-purchases 
identified  in  appendices  A  and  B  of 
OMB  Circular  A-11.  (For  availability, 
see  5  CFR  1310.3.) 


Delegations  of  Leasing  Authority 

§  1 02-73.1 35  When  may  agencies  ttiat  do 
not  possess  independent  leasing  auttiortty 
lease  space? 

Federal  agencies  may  perform  for 
themselves  all  functions  necessary  to 
acquire  leased  space  in  buildings  and 
land  incidental  thereto  when: 

(a)  The  authority  may  be  delegated 
(see  §  102-72.30(b)  on  the  different 
types  of  delegations  related  to  real  estate 
leasing); 

(b)  The  space  may  be  leased  for  no 
rental,  or  for  a  nominal  consideration  of 
$1  per  annum,  and  is  limited  to  terms 
not  to  exceed  1  year; 

(c)  Authority  has  been  requested  by 
an  executive  agency  and  a  specific 
delegation  has  been  granted  by  the 
Administrator  of  General  Services; 

(d)  A  categorical  delegation  has  been 
granted  by  the  Administrator  of  General 
Services  for  space  to  accommodate 
particular  types  of  agency  activities, 
such  as  military  recruiting  offices  or 
space  for  certain  county  level 
agricultural  activities.  A  listing  of 
categorical  delegations  is  found  at 

§  102-73.150;  or 

(e)  The  required  space  is  found  by  the 
Administrator  of  General  Services  to  be 
wholly  or  predominantly  utilized  for  the 
-special  purposes  of  the  agency  to 
occupy  such  space  and  is  not  generally 
suitable  for  use  by  other  agencies. 
Federal  agencies  must  obtain  prior 
approval  from  the  GSA  regional  office 
having  jurisdiction  for  the  proposed 
leasing  action,  before  initiating  a  leasing 
action  involving  2,500  or  more  square 
feet  of  such  special  purpose  space. 
GSA's  approval  must  be  based  upon  a 
finding  that  there  is  no  vacant 
Government-owned  or  leased  space 
available  that  will  meet  the  agency's 
requirements.  Agency  special  piupose 
space  delegations  can  be  found  in 

§§  102-73.165  through  102-73.220. 

Categorical  Space  Delegations 

§102-73.140    What  is  a  categorical  space 
delegation? 

A  categorical  space  delegation  is  a 
standing  delegation  of  authority  from 
the  Administrator  of  General  Services  to 
a  Federal  agency  to  acquire  a  type  of 
space  identified  in  §  102-73.150  subject 
to  limitations  in  this  part. 

§102-73.145    What  Is  ttie  policy  for 
categorical  space  delegations? 

Subject  to  the  limitations  cited  in 
§§  102-73.225  through  102-73.235.  all 
Federal  agencies  are  authorized  to 
acquire  the  types  of  space  listed  in 
§  102-73.150  and,  except  where 
otherwise  noted,  may  lease  space  for 
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terms,  including  all  options,  of  up  to  20 
years. 

§  102-73.1 50    What  types  of  space  can 
Federal  agencies'acquire  with  a  categorical 
space  delegation? 

Federal  agencies  can  use  categorical 
space  delegations  to  acquire: 

(a)  Space  to  house  antennas, 
repeaters,  or  transmission  equipment; 

(b)  Depots,  including,  but  not  limited 
to,  stockpiling  depots  and  torpedo  net 
depots; 

(c)  Docks,  piers,  and  mooring  facilities 
(including  closed  storage  space  required 
in  combination  with  such  facilities); 

(d)  Fumigation  areas; 

(e)  Garage  space  (may  be  leased  only 
on  a  fiscal  year  basis); 

(f)  Greenhouses; 

(g)  Hangars  and  other  airport 
operating  facilities  including,  but  not 
limited  to,  flight  preparation  space, 
aircraft  storage  areas,  and  repair  shops; 

(h)  Hospitals,  including  medical 
clinics; 

(i)  Housing  (temporary),  including 
hotels  (does  not  include  quarters 
obtained  pursuant  to  temporary  duty 
travel  or  employee  relocation); 

(j)  Laundries; 

(k)  Quarantine  facilities  for  plants, 
birds,  and  other  animals; 

(1)  Ranger  stations;  i.e.,  facilities 
which  typically  include  small  offices 
staffed  by  one  or  more  uniformed 
employees,  and  may  include  sleeping/ 
family  quarters,  parking  areas,  garages, 
and  storage  space.  Office  space  within 
ranger  stations  is  minimal  and  does  not 
comprise  a  majority  of  the  space.  (May 
also  be  referred  to  as  guard  stations, 
information  centers,  or  kiosks); 

(m)  Recruiting  space  for  the  armed 
forces  (lease  terms,  including  all 
options,  limited  to  5  years); 

(n)  Schools  directly  related  to  the 
special  purpose  function(s)  of  an 
agency; 

(o)  Specialized  storage/depot 
facilities,  such  as  cold  storage;  self- 
storage  units;  and  lumber,  oil,  gasoline, 
shipbuilding  materials,  and  pesticide 
materials/equipment  storage  (general 
purpose  warehouse  type  storage 
facilities  not  included);  and 

(p)  Space  for  short-term  use  (such  as 
conferences  and  meetings,  judicial 
proceedings,  and  emergency  situations). 

Special  Purpose  Space  Delegations 

§  102-73.155    What  is  an  agency  special 
purpose  space  delegation? 

An  agency  special  purpose  space 
delegation  is  a  standing  delegation  of 
authority  from  the  Administrator  of 
General  Services  to  specific  Federal 
agencies  to  lease  their  own  special 
purpose  space  (identified  in  §§  102- 


73.165  through  102-73.220),  subject  to 
limitations  in  this  part. 

§  1 02-73.1 60    What  is  the  policy  for  agency 
special  purpose  space  delegations? 

Subject  to  the  limitations  on  annual 
rental  amounts,  lease  terms,  and  leases 
on  parking  spaces  cited  in  §§  102- 
73.225  through  102-73.235,  the  agencies 
listed  below  are  authorized  to  acquire 
special  purpose  space  associated  with 
that  agency  and,  except  where  otherwise 
noted,  may  lease  such  space  for  terms, 
including  all  options,  of  up  to  20  y»  ars. 
The  agencies  and  types  of  space  subject 
to  special  purpose  space  delegations  are 
specified  in  §§  102-73.165  through  102- 
73.220. 

§  1 02-73.1 65    What  types  of  special 
purpose  space  may  the  Department  of 
Agriculture  lease? 

The  Department  of  Agriculture  is 
delegated  the  authority  to  lease  the 
following  types  of  space: 

(a)  Cotton  classing  laboratories  (lease 
terms,  including  all  options,  limited  to 
5  years); 

(b)  Land  (if  unimproved,  may  be 
leased  only  on  a  fiscal  year  basis); 

(c)  Miscellaneous  storage  by  cubic 
foot  or  weight  basis; 

(d)  Office  space  when  required  to  be 
located  in  or  adjacent  to  stockyards, 
produce  markets,  produce  terminals, 
airports,  and  other  ports  (lease  terms, 
including  all  options,  limited  to  5 
years); 

(e)  Space  for  agricultural  commodities 
stored  in  licensed  warehouses  and 
utilized  under  warehouse  contracts;  and 

(f)  Space  utilized  in  cooperation  with 
State  and  local  governments  or  their 
instrumentalities  (extension  services) 
where  the  cooperating  State  or  local 
government  occupies  a  portion  of  the 
space  and  pays  a  portion  of  the  rent. 

§102-73.170    What  types  of  special 
purpose  space  may  the  Department  of 
Commerce  lease? 

The  Department  of '  .ommerce  is 
delegated  authority  to  lease  the 
following  types  of  space: 

(a)  Space  requirea  by  the  Census 
Biueau  in  connection  with  conducting 
the  decennial  census  (lease  terms, 
including  all  options,  limited  to  5 
years); 

(b)  Laboratories  for  testing  materials, 
classified  or  ordnance  devices, 
calibration  of  instruments,  and 
atmospheric  and  oceanic  research  (lease 
terms,  including  all  options,  limited  to 

5  years); 

(c)  Maritime  training  stations; 

(d)  Radio  stations; 

(e)  Land  (if  unimproved,  may  be 
leased  only  on  a  fiscal  year  basis);  and 

(f)  National  Weather  Service 
meteorological  facilities. 


§102-73.175    What  types  Of  special 
purpose  space  may  the  Department  of 
Defense  lease? 

The  Department  of  Defense  is 
delegated  authority  to  lease  the 
following  types  of  space: 

(a)  Air  Force — Civil  Air  Patrol  Liaison 
Offices  and  land  incidental  thereto 
when  required  for  use  incidental  to,  in 
conjunction  with,  and  in  close 
proximity  to  airports,  including  aircraft 
and  warning  stations  (if  unimproved, 
land  may  be  leased  only  on  a  fiscal  year 
basis;  for  space,  lease  terms,  including 
all  options,  limited  to  5  years); 

(b)  Armories; 

(c)  Film  library  in  the  vicinity  of 
Washington,  DC; 

(d)  Mess  halls; 

(e)  Ports  of  embarkation  and 
debarkation; 

(f)  Post  exchanges; 

(g)  Postal  Concentration  Center,  l.ong 
Island  City,  NY; 

(h)  Recreation  centers; 

(i)  Reserve  training  space; 

(i)  Service  clubs;  and 

(k)  Testing  laboratories  (lease  terms, 
including  all  options,  limited  to  5 
years). 

§102-73.180    What  types  of  special 
purpose  space  may  ttte  Department  of 
Energy  lease? 

The  Department  of  Energy  is 
delegated  authority  to  lease  facilities 
housing  the  special  purpose  or  special 
location  activities  of  the  old  Atomic 
Energy  Commission. 

§  1 02-73.1 85    What  types  of  special 
purpose  space  may  ttw  Federal 
Communications  Commission  leasa? 

The  Federal  Conmiunications 
Commission  is  delegated  authority  to 
lease  monitoring  station  sites. 

§102-73.190    What  types  of  special 
purpose  space  may  ttte  Department  of 
Health  and  Human  Services  lease? 

The  Department  of  Health  and  Human 
Services  is  delegated  authority  to  lease 
laboratories  (lease  terms,  including  all 
options,  limited  to  5  years). 

§102-73.195    What  types  of  special 
purpose  space  ntay  tt>e  Department  of  ttw 
Interior  lease? 

The  Department  of  the  Interior  is 
delegated  authority  to  lease  the 
following  types  of  space: 

(a)  Space  in  buildings  and  land 
incidental  thereto  used  by  field  crews  of 
the  Bureau  of  Reclamation,  Bureau  of 
Land  Management,  and  the  Geological 
Survey  in  areas  where  no  other 
Government  agencies  are  quartered 
(xmimproved  land  may  be  leased  only 
on  a  fiscal  year  basis);  and 

(b)  National  Parks/Monuments 
Visitors  Centers  consisting  primarily  of 
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special  purpose  space  (e.g.,  visitor 
reception,  information,  and  rest  room 
facilities)  and  not  general  office  or 
administrative  space. 

§102-73.200    What  types  of  special 
purpose  space  may  ttie  Department  of 
Justice  lease? 

The  Department  of  the  Justice  is 
delegated  authority  to  lease  the 
following  types  of  space: 

(a)  U.S.  marshals  ofHce  in  any  Alaska 
location  (lease  terms,  including  all 
options,  limited  to  5  years); 

(b)  Border  Patrol  Offices  similar  in 
character  and  utilization  to  police 
stations,  involving  the  handling  of 
prisoners,  firearms,  and  motor  vehicles, 
regardless  of  location  (lease  terms, 
including  all  options  limited  to  5  years); 

(c)  Space  used  for  storage  and 
maintenance  of  surveillance  vehicles 
and  seized  property  (lease  terms, 
including  all  options,  limited  to  5 
years); 

(d)  Space  used  for  review  and  custody 
of  records  and  other  evidentiary 
materials  (lease  terms,  including  all 
options,  limited  to  5  years);  and 

(e)  Space  used  for  trial  preparation 
where  space  is  not  available  in  Federal 
buildings.  Federal  courthouses,  USPS 
facilities,  or  GSA-leased  buildings  (lease 
terms  limited  to  not  more  than  1  year.) 

§102-73.205    Wtiat  types  of  special 
purpose  space  may  ttie  Office  of  Thrift 
Supervision  lease? 

The  Office  of  Thrift  Supervision  is 
delegated  authority  to  lease  space  for 
field  offices  of  Examining  Divisions 
required  to  be  located  within  Office  of 
Thrift  Supervision  buildings  or 
inwiediately  adjoining  or  adjacent  to 
such  buildings  (lease  terms,  including 
all  options,  limited  to  5  years). 

§102-73.210    What  types  of  special 
purpose  space  may  the  Department  of 
Transportation  lease? 

The  Department  of  Transportation  is 
delegated  authority  to  lease  the 
following  types  of  space  (or  real 
property): 

(a)  Land  for  the  Federal  Aviation 
Administration  (FAA)  at  airports 
(unimproved  land  may  be  leased  only 
on  a  fiscal  year  basis): 

(b)  General  purpose  office  space  not 
exceeding  10,000  square  feet  for  the 
FAA  at  airports  in  buildings  under  the 
jurisdiction  of  public  or  private  airport 
authorities  (lease  terms,  including  all 
options,  limited  to  5  years); 

(c)  Space  for  the  U.S.  Coast  Guard 
oceanic  unit.  Woods  Hole,  MA;  and 

(d)  Space  for  the  U.S.  Coast  Guard 
port  security  activities. 


§102-73.215    What  types  Of  special 
purpose  space  may  ttte  Department  of 
Treasury  lease? 

The  Department  of  Treasury  is 
delegated  authority  to  lease  the 
following  types  of  space: 

(a)  Space  and  land  incidental  thereto 
for  the  use  of  the  Comptroller  of  the 
Currency,  as  well  as  the  operation, 
maintenance  and  custody  thereof  (if 
unimproved,  land  may  be  leased  only 
on  a  fiscal  year  basis;  lease  term  for 

'  space,  including  all  options,  limited  to 
5  years):  and 

(b)  Aerostat  radar  facilities  necessary 
for  U.S.  Custom  Service  mission 
activities. 

§102-73.220    What  types  of  special 
purpose  space  may  the  Department  of 
Veterans  Affairs  lease? 

The  Department  of  Veterans  Affairs  is 
delegated  authority  to  lease  the 
following  types  of  space: 

(a)  Guidance  and  training  centers 
located  at  schools  and  colleges;  and 

(b)  Space  used  for  veterans  hospitals, 
including  outpatient  and  medical- 
related  clinics,  such  as  drug,  mental 
health,  and  alcohol. 

Limitations  on  the  Use  of  Delegated 
Authority 

§  102-73.225    When  must  Federal  agencies 
submit  a  prospectus  to  lease  real  property? 

In  accordance  with  section  7(a)  of  the 
Public  Buildings  Act  of  1959,  as 
amended  (40  U.S.C.  606),  Federal 
agencies  must  submit  a  prospectus  to 
the  Administrator  of  General  Services 
for  leases  involving  a  net  annual  rental, 
excluding  services  and  utilities,  in 
excess  of  the  prospectus  threshold 
provided  in  40  U.S.C.  606.  Agencies 
must  be  aware  that  prospectus 
thresholds  are  indexed  and  change  each 
year. 

§  1 02-73.230    What  is  the  maximum  lease 
term  that  a  Federal  agency  may  agree  to 
wtien  it  has  been  delegated  lease 
acquisttion  authority  from  GSA? 

Pursuant  to  GSA's  long-term  authority 
contained  in  section  210(h)(1)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  (40 
U.S.C.  490(h)(1)).  agencies  delegated  the 
authorities  outlined  herein  may  enter 
into  leases  for  the  term  specified  in  the 
delegation.  In  those  cases  where  agency 
special  purposes  space  delegations 
include  the  authority  to  acquire 
unimproved  land,  the  land  may  be 
leased  only  on  a  fiscal  year  basis. 

§  1 02-73.235    What  poHcy  must  Federal 
agencies  follow  to  acquire  official  parking 
spaces? 

Federal  agencies  that  need  parking 
must  utilize  available  Government- 


owned  or  leased  facilities.  Federal 
agencies  must  make  inquiries  regarding 
availability  of  such  Government- 
controlled  space  to  GSA  regional  offices 
and  document  such  inquiries.  If  no 
suitable  Government-controlled 
facilities  are  available,  an  agency  may 
use  its  own  procurement  authority  to 
acquire  parking  by  service  contract. 

Subpart  C— Acquisition  by  Purchase 
or  CofKlemnation 

Buildings 

§  102-73,240    When  may  Federal  agencies 
consider  purchase  of  tHiildings? 

Agencies  may  consider  purchase  of 
buildings  on  a  case-by-case  basis  when 
one  or  more  of  the  following  conditions 
exist: 

(a)  It  is  economically  more  beneficial 
to  own  and  manage  the  property; 

(b)  There  is  a  long-term  need  for  the 
property; 

(c)  The  property  is  an  existing 
building,  or  a  building  nearing 
completion,  that  can  be  purchased  and 
occupied  within  a  reasonable  time;  or 

(d)  When  otherwise  in  the  best 
interests  of  the  Govenmient. 

§  1 02-73.245    Are  agencies  required  to 
adhere  to  the  policies  for  locating  Federal 
facilities  wf>en  purchasing  buildings? 

Yes.  when  purchasing  buildings, 
agencies  must  comply  with  the  location 
policies  in  this  part  and  part  102-83  of 
this  chapter. 

§  1 02-73,250    What  factors  must  executive 
agencies  consider  when  purchasing  sites? 

Agencies  must  locate  proposed 
Federal  buildings  on  sites  that  are  most 
advantageous  to  the  United  States. 
Executive  agencies  must  consider 
factors  such  as  whether  the  site  will 
contribute  to  economy  and  efficiency  in 
the  construction,  maintenance,  and 
operation  of  the  individual  building, 
and  how  the  proposed  site  relates  to  the 
Government's  total  space  needs  in  the 
community.  Prior  to  acquiring, 
constructing,  or  leasing  buildings  (or 
sites  for  such  buildings).  Federal 
agencies  must  use,  to  the  maximum 
extent  feasible,  historic  properties 
available  to  the  agency.  In  site 
selections,  executive  agencies  must 
consider  Executive  Orders  12072  (3 
CFR,  1978  Comp.,  p.  213)  and  13006  (40 
U.S.C.  601a  note).  In  addition,  executive 
agencies  must  consider  all  of  the 
following: 

(a)  Maximum  utilization  of 
Government-owned  land  (including 
excess  land)  whenever  it  is  adequate, 
economically  adaptable  to  requirements 
and  properly  located,  where  such  use  is 
consistent  with  the  provisions  of  part 
102-75,  subpart  B,  of  this  chapter. 
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(b)  A  site  adjacent  to  or  in  the 
proximity  of  an  existing  Federal 
building  which  is  well  located  and  is  to 
be  retained  for  long-term  occupancy. 

(c)  The  environmental  condition  of 
proposed  sites  prior  to  purchase.  The 
sites  must  be  free  from  contamination, 
unless  it  is  otherwise  determined  to  be 
in  the  best  interests  of  the  Government 
to  purchase  a  contaminated  site  (e.g., 
reuse  of  a  site  under  an  established 
"Brownfields"  program). 

(d)  Purchase  options  to  secure  the 
futiue  availability  of  a  site. 

(e)  All  applicable  location  policies  in 
this  part  and  part  102-83  of  this 
chapter. 

Land 

§  1 02-73.255    What  land  acquisttion  policy 
must  Federal  agencies  follow? 

Federal  agencies  must  follow  the  land 
acquisition  policy  in  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act,  42  U.S.C. 
4651-4655,  that: 

(a)  Encourages  and  expedites  the 
acquisition  of  real  property  by 
agreements  with  owners; 

(b)  Avoids  litigation,  including 
condemnation  actions,  where  possible 
and  relieves  congestion  in  the  courts; 

(c)  Provides  for  consistent  treatment 
of  owners;  and 

(d)  Promotes  public  confidence  in 
Federal  land  acquisition  practices. 

i  1 02-73.260    What  actions  must  Federal 
agencies  talte  to  facilitate  land  acquisition? 
To  facilitate  land  acquisition.  Federal 
agencies  must: 

(a)  Obtain  one  appraisal  on  each 
parcel,  tract,  or  other  real  property; 

(b)  Pay  a  property  owner  (or 
occupant)  or  deposit  payment  in  the 
registry  of  the  court  before  requiring  the 
owner  to  surrender  the  property; 

(c)  Provide  property  owners  (and 
occupants)  at  least  90-days  notice  of 
displacement  before  requiring  anyone  to 
move.  If  a  Federal  agency  permits  the 
owner  to  keep  possession  for  a  short 
time  after  acquiring  the  owner's 
property,  Federal  agencies  must  not 
charge  rent  in  excess  of  the  property's 
fair  rental  value  to  a  short-term 
occupier; 

(d)  Try  to  negotiate  with  owners  on 
the  price; 

(e)  Appraise  the  real  property  before 
starting  negotiations  and  give  the  owner 
(or  the  owner's  representative)  the 
opportunity  to  accompany  the  appraiser 
during  the  inspection;  and 

(f)  Establish  an  amount  estimated  to 
be  the  just  compensation  before  starting 
negotiations  and  promptly  offer  to 
acquire  the  property  for  this  full 
amount. 


Just  Compensation 

§  1 02-73.265    Are  Federal  agencies 
required  to  provide  the  owner  wtth  a  written 
statement  of  the  amount  established  as  just 
compensation? 

Yes,  Federal  agencies  must  provide 
the  owner  with  a  written  statement  of 
this  amount  and  summarize  the  basis  for 
it.  When  it's  appropriate,  Federal 
agencies  must  separately  state  the  just 
compMisation  for  the  property  to  be 
acquired  and  damages  to  the  remaining 
real  property. 

§102-73,270    What  specific  information 
must  be  included  in  the  summary  statement 
for  the  owner  that  explains  the  basis  for  just 
compensation? 
The  siunmaiy  statement  must: 

(a)  Identify  the  real  property  and  the 
estate  or  interest  the  Federal  agency  is 
acquiring; 

(b)  Identify  the  buildings,  structxnes, 
and  other  improvements  the  Federal 
agency  considers  part  of  the  real 
property  for  which  just  compensation  is 
being  offered; 

(c)  State  that  the  Federal  agency  based 
the  estimate  of  just  compensation  on  the 
Government's  estimate  of  the  property's 
fair  market  value.  If  only  part  of  a 
property  or  less  than  a  full  interest  is 
being  acquired,  Federal  agencies  must 
explain  how  they  determined  the  just 
compensation  for  it;  and 

(d)  State  that  the  Government's 
estimate  of  just  compensation  is  at  least 
as  much  as  the  property's  approved 
appraisal  value. 

§  1 02-73.275    Are  Federal  agencies 
required  to  compensate  a  property  owner 
for  the  owner's  buildings,  structures,  or 
ottier  improvements  that  must  be  removed 
from  the  property  being  acquired? 

Yes,  Federal  agencies  must  acquire  at 
least  an  equal  interest  in  all  buildings, 
structures,  or  other  improvements  on 
the  real  property  they  are  acquiring, 
including  those  that  the  Government 
require  to  be  removed  or  those  that  will 
interfere  with  the  proposed  use  of  the 
property. 

§102-73.280    What  are  Federal  agencies' 
responsibiltties  to  compensate  a  tenant  for 
tenant-owned  property  when  the  tenant  has 
the  right  or  obligation  to  remove  buildings, 
structures,  or  other  improvements  at  ttte 
end  of  the  term? 

If  a  tenant  has  the  right  or  obligation 
to  remove  these  buildings,  structines,  or 
other  improvements  at  the  end  of  his 
term,  Federal  agencies  must  determine 
the  total  just  compensation  for  the 
property  and  pay  the  tenant  the  greater 
of  two  values: 

(a)  The  fair  market  value  of  buildings, 
structures,  or  other  improvements  the 
tenant  must  remove. 


(b)  The  contributive  fair  market  value 
of  the  tenant's  improvements  to  the 
entire  property's  fair  market  value.  This 
value  will  be  at  least  as  much  as  the 
value  of  items  the  tenant  must  remove. 

§  1 02-73.285    Are  there  any  prohibitions 
when  a  Federal  agency  pays  "just 
compensation"  to  a  tenant? 
Yes,  Federal  agencies  must  not: 

(a)  Duplicate  any  payment  to  the 
tenant  otherwise  authorized  by  law;  and 

(b)  Pay  a  tenant  unless  the  landowner 
disclaims  all  interests  in  the  tenant's 
improvements.  In  consideration  for  any 
such  payment,  the  tenant  must  assign, 
transfer,  and  release  to  the  Federal 
agency  all  of  its  right,  title,  and  interest 
in  the  improvements.  The  tenant  may 
reject  such  payment  under  this  subpart 
and  obtain  payment  for  its  property 
interests  according  to  other  sections  of 
applicable  law. 

Expenses  Incidental  to  Property 
Transfer 

§  1 02-73.290    What  property  transfer 
expenses  must  Federal  agencies  cover 
wtien  acquiring  real  property? 
Federal  agencies  must: 

(a)  Reimburse  property  owners  for  all 
reasonable  expenses  actually  incurred 
for  recording  fees,  transfer  taxes, 
documentary  stamps,  evidence  of  title, 
boundary  surveys,  legal  descriptions  of 
the  real  property,  and  similar  expenses 
needed  to  convey  the  property  to  the 
Federal  Govenunent; 

(b)  Reimburse  property  owners  for  all 
reasonable  expenses  actually  incurred 
for  penalty  costs  and  other  charges  to 
prepay  any  existing,  recorded  mortgage 
that  a  property  owner  entered  into  in 
good  faith  and  that  encumbers  the  real 
property; 

(c)  Reimburse  property  owners  for  ail 
reasonable  expenses  actually  incurred 
for  the  prorated  part  of  any  prepaid  real 
property  taxes  that  cover  the  period 
after  the  Federal  Government  gets  title 
to  the  property  or  effective  possession  of 
it,  whichever  is  earlier;  and 

(d)  Whenever  possible,  directly  pay 
the  costs  identified  in  this  section,  so 
property  owners  will  not  have  to  pay 
them  and  then  seek  reimbursement  from 
the  Government. 

Litigation  Expenses 

§  1 02-73,295    Are  Federal  agencies 
required  to  pay  for  legation  expenses 
incurred  by  a  property  owner  because  of  a 
condemnation  proceeding? 

Federal  agencies  must  pay  reasonable 
expenses  for  attorneys,  appraisals,  and 
engineering  fees  that  a  property  owner 
incurs  because  of  a  condemnation 
proceeding,  if  any  of  the  following  are 
true: 
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(a)  The  court's  Hnal  judgment  is  that 
the  Federal  agency  cannot  acquire  the 
real  property  by  condemnation. 

(b)  The  Federal  agency  abandons  the 
condemnation  proceeding  other  than 
under  an  agreed-on  settlement. 

(c)  The  court  renders  a  judgment  in 
the  property  owner's  favor  in  an  inverse 
condemnation  proceeding  or  the  Federal 
agency  agrees  to  settle  such  proceeding. 

Relocation  Assistance  Policy 

§  1 02-73.300    What  relocation  assistance 
policy  must  Federal  agencies  follow? 

Federal  agencies,  upon  approval  from 
GSA,  must  provide  appropriate 
relocation  assistance  under  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  (42  U.S.C. 
4651—4655)  to  eligible  owners  and 
tenants  of  property  purchased  for  use  by 
Federal  agencies  in  accordance  with  the 
implementing  regulations  found  in  49 
CFR  part  24  .  Appropriate  relocation 
assistance  means  that  the  Federal 
agency  must  pay  the  displaced  person 
for  actual: 

(a)  Reasonable  moving  expenses  (in 
moving  himself,  his  family,  and 
business); 

(b)  Direct  losses  of  tangible  personal 
property  as  a  result  of  moving  or 
discontinuing  a  business; 

(c)  Reasonable  expenses  in  searching 
for  a  replacement  business  or  farm;  and 

(d)  Reasonable  expenses  necessary  to 
reestablish  a  displaced  farm,  nonprofit 
organization,  or  small  business  at  its 
new  site,  but  not  to  exceed  $10,000. 

9.  Part  102-74  is  revised  to  read  as 
follows: 

PART  102-74— FACILITY 
MANAGEMENT 

Subpart  A — General  Provisions 

Sec. 

102-74.5    What  is  the  scope  of  this  part? 
102-74.10    What  is  the  basic  facility 
management  policy? 

Subpart  B — Facility  Management 

102-74.15    What  are  the  facility 

management  responsibilities  of  occupant 
agencies? 

Occupancy  Services 

102-74.20    What  are  occupancy  services? 
102-74.25    What  responsibilities  do 

executive  agencies  have  regarding 

occupancy  services? 
102-74.30    What  standard  in  providing 

occupancy  services  must  executive 

agencies  follow? 
102-74.35    What  building  services  must 

executive  agencies  provide? 

Concession  Services 

102-74.40    What  are  concession  services? 
102-74.45    When  must  Federal  agencies 
provide  concession  services? 


102-74.50    May  Federal  agencies  sell 

tobacco  products  in  vending  machines  in 
Government-owned  and  leased  space? 

102-74.55    Are  commercial  vendors  and 
nonprofit  organizations  required  to 
operate  vending  facilities  by  permit  or 
contractual  arrangement? 

102-74.60    Are  Federal  agencies  required  to 
give  blind  vendors  priority  in  operating 
vending  facilities? 

102-74.65    Are  Randolph-Sheppard  Act 
vendors  required  to  operate  vending 
faciTities  by  permit  or  contractual 
agreement? 

102-74.70    What  information  must  be  in  a 
permit  for  a  vending  facility? 

102-74.75    What  responsibilities  do  State 
licensing  agencies  have  in  implementing 
the  vending  facility  program  for  blind 
persons? 

1 02-74.80    Who  has  the  initial 

responsibility  for  resolving  vendor 
_  performance  issues? 

102-74.85    What  action  must  Federal 
agencies  take  if  the  State  licensing 
agency  is  unable  to  informally  resolve 
vendor  performance  issues? 

102-74.90    What  information  must  Federal 
agencies  report  to  the  Secretary  of 
Education  concerning  the  vending 
facility  program  for  blind  persons? 

102-74.95    Are  Randolph-Sheppard  Act 
vendors  operating  cafeterias  required  to 
meet  the  same  contract  performance 
requirements  as  commercial  or  nonprofit 
cafeteria  operators? 

Conservation  Programs 

1 02-74 . 1 00    What  are  conservation 
programs? 

Asset  Services 

102-74.105    What  are  asset  services? 
102-74.1 10    What  asset  services  must 

executive  agencies  provide? 
102-74.115    What  standard  in  providing 

asset  services  must  executive  agencies 

follow? 
102-74.120    Is  a  prospectus  required  to  be 

submitted  before  emergency  alterations 

can  be  performed? 
102-74.125    Are  prospectuses  required  for 

reimbursable  alteration  projects? 
102-74.130    When  a  prospectus  is  required. 

can  GSA  prepare  a  prospectus  for  a 

reimbursable  alteration  project? 
102-74.135    Who  selects  construction  and 

alteration  projects  that  are  to  be 

performed? 
102-74.140    On  what  basis  does  the 

Administrator  select  construction  and 

alteration  projects? 
102-74.145     What  information  must  a 

Federal  agency  submit  to  GSA  after  the 

agency  has  identiOed  a  need  for 

construction  or  alteration  of  a  public 

building? 
102-74.150    Who  submits  prospectuses  for 

the  construction  or  alteration  of  public 

buildings  to  the  congressional 

committees? 

Ener^gy  Conservation 

1 02-74 .155    What  energy  conservation 
policy  must  Federal  agencies  follow  in 
the  management  of  facilities? 


102-74.160    What  actions  must  Federal 

agencies  take  to  promote  energy 

conservation? 
102-74.165    What  energy  standards  must 

Federal  agencies  follow  for  existing 

facilities? 
102-74.170    May  exceptions  to  the  energy 

conservation  policies  in  this  subpart  be 

granted? 
102-74.175    Are  Government-leased 

buildings  required  to  conform  with  the 

policies  in  this  subpart? 
102-74.180    What  illumination  levels  must 

Federal  agencies  maintain  on  Federal 

facilities? 
102-74.185    What  heating  and  cooling 

policy  must  Federal  agencies  follow  in 

Federal  facilities? 
102-74.190    Are  portable  heaters,  fans,  and 

other  such  devices  allowed  in 

Government-controlled  facilities? 
102-74.195    What  ventilation  policy  must 

Federal  agencies  follow? 
102-74.200    What  information  are  Federal 

agencies  required  to  report  to  the 

Department  of  Energy  (DOE)? 

Ridesharing 

102-74.205    What  Federal  facility 

ridesharing  policy  must  executive 

agencies  follow? 
102-74.210    What  steps  must  executive 

agencies  take  to  promote  ridesharing  at 

Federal  facilities? 
102-74.215    What  specific  ridesharing 

information  must  executive  agencies 

report  to  the  Administrator  of  General 

Services? 
102-74.220    Where  should  executive 

agencies  send  their  Federal  Facility 

Ridesharing  Reports? 
102-74.225    Are  there  any  exceptions  to 

these  ridesharing  reporting 

requirements? 

Occupant  Emergency  Program 

102-74.230    Who  is  responsible  for 
establishing  an  occupant  emergency 
program? 

102-74.235    Are  occupant  agencies  required 
to  cooperate  with  the  Designated  Official 
in  the  implementation  of  the  emergency 
plans  and  the  staffing  of  the  emergency 
organization? 

102-74.240    What  are  Federal  agencies' 
occupant  emergency  responsibilities? 

102-74.245    Who  makes  the  decision  to 
activate  the  Occupant  Emergency 
Organization? 

102-74.250    What  information  must  the 
Designated  Official  use  to  make  a 
decision  to  activate  the  Occupant 
Emergency  Organization? 

102-74.255    How  must  occupant  evacuation 
or  relocation  be  accomplished  when 
there  is  immediate  danger  to  persons  or 
property,  such  as  fire,  explosion,  or  the 
discovery  of  an  explosive  device  (not 
including  a  bomb  threat)? 

102-74.260    What  action  must  the 

Designated  Official  initiate  when  there  is 
advance  notice  of  an  emergency? 

Parking  Facilities 

102-74.265    Who  must  provide  for  the 
regulation  and  policing  of  parking 
facilities? 
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102-74.270    Are  vehicles  required  to  display 

parking  permits  in  parking  facilities? 
102-74.275    May  Federal  agencies  authorize 

lessors  or  parking  management 

contractors  to  manage,  regulate,  and 

police  parking  facilities? 
102-74.280    Are  privately  owned  vehicles 

converted  for  propane  carburetion 

permitted  in  underground  parking 

facilities? 
102-74.285    How  must  Federal  agencies 

assign  priority  to  parking  spaces  in 

controlled  eireas? 
102-74.290    May  Federal  agencies  allow 

employees  to  use  parking  spaces  not 

required  for  official  needs? 
102-74.295    Who  determines  the  number  of 

employee  parking  spaces  for  each 

facility? 
102-74.300    How  must  space  available  for 

employee  parking  be  allocated  among 

occupant  agencies? 
102-74.305     How  must  Federal  agencies 

assign  available  parking  spaces  to  their 

employees? 
102-74.310    What  measures  must  Federal 

agencies  take  to  improve  the  utilization 

of  parking  facilities? 

Smoking 

102-74.315    What  is  the  smoking  policy  for 

Federal  facilities? 
102-74.320    Are  there  any  exceptions  to  this 

smoking  policy  for  Federal  facilities? 
102-74.325    Who  has  the  responsibility  to 

determine  which  areas  are  to  be  smoking 

and  which  areas  are  to  be  nonsmoking 

areas? 
102-74.330    Who  must  evaluate  the  need  to 

restrict  smoking  at  doorways  and  in 

courtyards? 
102-74.335    Who  is  responsible  for 

monitoring  and  controlling  areas 

designated  for  smoking  and  for  ensuring 

that  these  areas  are  identified  by  proper 

signs? 
102-74.340    Who  is  responsible  for  signs  on 

or  near  building  entrance  doors? 
102-74.345    Does  the  smoking  policy  in  this 

part  apply  to  the  judicial  branch? 
102-74.350    Are  agencies  required  to  meet 

their  obligations  under  the  Federal 

Service  Labor-Management  Relations  Act 

where  there  is  an  exclusive 

representative  for  the  employees  prior  to 

implementing  this  smoking  policy? 

Accident  and  Fire  Prevention 

102-74.355    With  what  accident  and  fire 

prevention  standards  must  Federal 

facilities  comply? 
102-74.360    What  are  the  specific  accident 

and  fire  prevention  responsibilities  of 

occupant  agencies? 

Subpart  C— Conduct  on  Federal  Property 

Applicability 

102-74.365    To  whom  does  this  subpart 
apply? 

Inspection 

102-74.370    What  items  are  subject  to 
inspection  by  Federal  agencies? 

Admission  to  Property 

102-74.375    What  is  the  policy  on  admitting 
persons  to  Government  property? 


Preservation  of  Property 

102-74.380  What  is  the  policy  concerning 
the  preservation  of  property? 

Conformity  With  Signs  and  Directions 

102-74.385    What  is  the  policy  concerning 
conformity  with  official  signs  and 
directions? 

Disturbances 

102-74.390  What  is  the  policy  concerning 
disturbances? 

Gambling 

102-74.395  What  is  the  policy  concerning 
gambling? 

Narcotics  and  Other  Drugs 

102-74.400  What  is  the  policy  concerning 
the  possession  and  use  of  narcotics  and 
other  drugs? 

Alcoholic  Beverages 

102-74.405  What  is  the  policy  concerning 
the  use  of  alcoholic  beverages? 

Soliciting,  Vending  and  Debt  Collection 

102-74.410  What  is  the  policy  concerning 
soliciting,  vending  and  debt  collection? 

Posting  and  Distributing  Materials 

102-74.415  What  is  the  policy  for  posting 
and  distributing  materials? 

Photographs  for  News,  Advertising  or 
Commercial  Purposes 

102-74.420    What  is  the  policy  concerning 
photographs  for  news,  advertising  or 
commercial  purposes? 

Dogs  and  Other  Animals 

102-74.425    What  is  the  policy  concerning 
dogs  and  other  animals  on  Federal 
property? 

Vehicular  and  Pedestrian  Traffic 

102-74.430    What  is  the  policy  concerning 
vehicular  and  pedestrian  traffic  on 
Federal  property? 

Explosives 

102-74.435  What  is  the  policy  concerning 
explosives  on  Federal  property? 

Weapons 

102-74.440  What  is  the  policy  concerning 
weapons  on  Federal  propert\? 

Nondiscrimination 

102-74.445  Wh^  is  the  policy  concerning 
discrimination  on  Federal  property? 

Penalties 

102-74.450    What  are  the  penalties  for 
violating  any  rule  or  regulation  in  this 
subpart? 

Impact  on  Other  Laws  or  Regulations 

102-74.455    What  impact  do  the  rules  and 
regulations  in  this  subpart  have  on  other 
laws  or  regulations? 

Subpart  D— Occasional  Use  of  Public 
Buildings 

102-74.460    What  is  the  scope  of  this 
subpart? 


Application  for  Permit 

102-74.465    Is  a  person  or  organization  that 
wishes  to  use  a  public  area  required  to 
apply  for  a  permit  from  a  Federal 
agency? 

102-74.470    What  information  must  persons 
or  organizations  submit  so  that  Federal 
agencies  may  consider  their  application 
for  a  permit? 

102-74.475    If  an  applicant  proposes  to  use 
a  public  area  to  solicit  funds,  is  the 
applicant  required  to  make  a 
certification? 

Permits 

102-74.480    How  many  days  does  a  Federal 
agency  have  to  issue  a  permit  following 
receipt  of  a  completed  application? 

102-74.485    Is  there  any  limitation  on  the 
length  of  time  of  a  permit? 

102-74.490    What  if  more  than  one  permit  is 
requested  for  the  same  area  and  time? 

102-74.495    If  a  permit  involves 

demonstrations  or  activities  that  may 
lead  to  civil  disturbances,  what  action 
must  a  Federal  agency  take  before 
approving  such  a  permit  application? 

Disapproval  of  Applications  or  Cancellation 
of  Permits 

102-74.500    Can  Federal  agencies 

disapprove  permit  applications  or  cancel 
issued  permits? 

102-74.505    What  action  must  Federal 
agencies  take  after  disapproving  an 
application  or  canceling  an  issued 
permit? 

Appeals 

102-74.510  How  may  the  disapproval  of  a 
permit  application  or  cancellation  of  an 
issued  permit  be  appealed? 

102-74.515    Will  the  affected  person  or 
organization  and  the  Federal  agency 
buildings  manager  have  an  opportunity 
to  state  their  positions  on  the  issues? 

102-74.520    How  much  time  does  the 

regional  officer  have  to  affirm  or  reverse 
the  Federal  agency  building  manager's 
decision  after  receiving  the  notification 
of  appeal  from  the  affected  person  or 
organization? 

Schedule  of  Use 

102-74.525  May  Federal  agencies  reserve 
time  periods  for  the  use  of  public  areas 
for  official  Government  business  or  for 
maintenance,  repair,  and  construction? 

Hours  of  Use 

102-74.530    When  may  public  areas  be 
used? 

Services  and  Costs 

102-74.535    What  items  may  Federal 

agencies  provide  to  permittees  free  of 

charge? 
102-74.540    What  are  the  items  for  which 

permittees  must  reimburse  Federal 

agencies? 
102-74.545    May  permittees  make 

alterations  to  the  public  areas? 
102-74.550    What  items  are  permittees 

responsible  for  furnishing? 
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Conduct 

102-74.355    What  rules  of  conduct  must  all 
(>erniittees  observe  while  on  Federal 
property? 

Non-affiliation  With  the  Government 

102-74.560    May  Federal  agencies  advise 
the  public  of  the  presence  of  any 
permittees  and  their  non-affiliation  with 
the  Federal  Government? 

Subpart  E — Installing,  Repairing,  and 
Replacing  Sidawalks 

§  102-74.565    What  is  the  scope  of  this 

subpart? 
102-74.570    Are  State  and  local 

governments  required  to  fund  the  cost  of 

installing,  repiairing,  and  replacing 

sidewalks? 
102-74.575    How  do  Federal  agencies 

arrange  for  work  on  sidewalks? 
102-74.580    Who  decides  when  to  replace  a 

sidewalk? 
Appendix  to  Part  102-74 — Rules  and 
Regulations  Governing  Conduct  on  Federal 
Property 

Authority:  40  U.S.C.  486(c);  E.O.  12191.  45 
FR  7997,  3  CFR.  1980  Comp.,  p  138. 

Sul>part  A — General  Provisions 

§102-74.5    What  is  ttw  scope  of  tttis  part? 
The  real  property  policies  contained 
in  this  part  apply  to  Federal  agencies, 
including  the  GSA/Public  Buildings 
Service  (PBS),  operating  under,  or 
subject  to,  the  authorities  of  the 
Administrator  of  General  Services. 

§102-74.10    What  is  the  basic  facility 
management  policy? 

Executive  agencies  must  manage, 
operate  and  maintain  Government- 
owned  and  leased  buildings  in  a  manner 
that  provides  for  quality  space  and 
services  consistent  with  their 
operational  needs  and  accomplishes 
overall  Government  objectives.  The 
management,  operation  and 
maintenance  of  buildings  and  building 
systems  must: 

(a)  Be  cost  effective  and  energy 
efficient; 

(b)  Be  adequate  to  meet  the  agencies' 
missions; 

(c)  Meet  nationally  recognized 
standards;  and 

(d)  Be  at  an  appropriate  level  to 
maintain  and  preserve  the  physical 
plant  assets,  consistent  with  available 
funding. 

Subpart  B — Facility  Management 

§102-74.15    What  are  the  facility 
managemerrt  responsibilities  of  occupant 
agencies? 

Occupants  of  facilities  imder  the 
custody  and  control  of  Federal  agencies 
must: 

(a)  Cooperate  to  the  fullest  extent  with 
all  pertinent  facility  procedures  and 
regulations; 


(b)  Promptly  report  all  crimes  and 
suspicious  circumstances  occurring  on 
federally  controlled  property  first  to  the 
regional  law  enforcement  organization 
and  other  designated  law  enforcement 
agencies,  and  then  through  internal 
agency  chaimels; 

(c)  Provide  training  to  employees 
regarding  protection  and  responses  to 
emergency  situations;  and 

(d)  Make  recommendations  for 
improving  the  effectiveness  of 
protection  in  Federal  facilities. 

Occupancy  Services 

§  1 02-74.20    What  are  occupancy 
services? 

Occupancy  services  are: 

(a)  Building  services  (see  §  102- 
74.35): 

(b)  Concession  service^;  and 

(c)  Conservation  programs. 

§102-74.25    What  responsibilities  do 
executive  agencies  have  regarding 
occupancy  services? 

Executive  agencies,  upon  approval 
from  GSA,  must  manage,  administer  and 
enforce  the  requirements  of  agreements 
(such  as  Memoranda  of  Understanding) 
and  contracts  that  provide  for  the 
delivery  of  occupancy  services. 

§102-74.30    What  standard  in  providing 
occupancy  services  must  executive 
agencies  follow? 

Executive  agencies  must  provide 
occupancy  services  that  substantially 
conform  to  nationally  recognized 
standards.  As  needed,  executive 
agencies  may  adopt  other  standards  for 
buildings  and  services  in  federally- 
controlled  facilities  to  conform  to 
statutory  requirements  and  to 
implement  cost-reduction  efforts. 

§  1 02-74.35    What  building  services  must 
executive  agencies  provide? 

Executive  agencies,  upon  approval 
fi-om  GSA,  must  provide: 

(a)  Building  services  such  as 
custodial,  solid  waste  management 
(including  recycling),  heating  and 
cooling,  landscaping  and  grounds 
maintenance,  tenant  alterations,  minor 
repairs,  building  maintenance, 
integrated  pest  management,  signage, 
parking,  and  snow  removal,  at 
appropriate  levels  to  support  Federal 
agency  missions;  and 

(b)  Arrangements  for  raising  suid 
lowering  the  United  States  flags  at 
appropriate  times.  In  addition,  agencies 
must  display  P.O.W.  and  M.I.A.  flags  at 
locations  specified  in  36  U.S.C.  902  on 
P.O.W./M.I.A.  flag  display  days. 


Concession  Services 

§  1 02-74.40    What  are  concession 
services? 

Concession  services  are  any  food  or 
snack  services  provided  by  a  Randolph- 
Sheppard  Act  vendor,  commercial 
contractor  or  nonprofit  organization  (see 
definition  in  §  102-71.20  of  this 
chapter),  in  vending  facilities  such  as: 

(a)  Vending  machines; 

(b)  Simdry  facilities; 

(c)  Prepackaged  facilities; 

(d)  Snack  bars;  and 

(e)  Cafeterias. 

§  102-74.45    When  must  Federal  agencies 
provide  concession  services? 

Federal  agencies,  upon  approval  from 
GSA,  must  provide  concession  services 
where  building  population  supports 
such  services  and  when  the  availability 
of  existing  commercial  services  is 
insufficient  to  meet  Federal  agency 
needs.  Prior  to  establishing  concessions. 
Federal  agencies  must  ensure  that: 

(a)  The  proposed  concession  will  be 
established  and  operated  in 
conformance  with  applicable  policies, 
safety,  health  and  sanitation  codes, 
laws,  regulations,  etc.,  and  will  not 
contravene  the  terms  of  any  lease  or 
other  contractual  arrangement; 

(b)  Sufficient  funds  are  legally 
available  to  cover  all  costs  for  which  the 
Government  may  be  responsible;  and 

(c)  All  contracts  will  be  financially 
self-supporting  and  not  compete  with 
nearby  commercial  enterprise. 

§  102-74.50    May  Federal  agencies  sell 
tobacco  products  in  vending  machines  in 
Government-owned  and  leased  space? 

No,  Public  Law  104-52,  Section  636, 
prohibits  the  sale  of  tobacco  products  in 
vending  machines  in  Government- 
owned  and  leased  space.  The 
Administrator  of  GSA  or  the  head  of  an 
Agency  may  designate  areas  not  subject 
to  the  prohibition,  if  minors  are 
prohibited  and  reports  are  made  to  the 
appropriate  committees  of  Congress. 

§  102-74.55    Are  commercial  vendors  and    - 
nonprofit  organizations  required  to  operate 
vending  facilities  by  permit  or  contractual 
arrangement? 

Commercial  vendors  and  nonprofit 
organizations  must  operate  vending 
facilities,  including  cafeterias,  under  a 
contractual  arrangement  with  Federal 
agencies. 

§  102-74.60    Are  Federal  agencies  required 
to  give  blind  vendors  priority  in  operating 
vending  facilities? 

With  certain  exceptions,  the 
Randolph-Sheppard  Act  (20  U.S.C.  107 
et  seq.)  requires  that  blind  persons 
licensed  by  a  State  licensing  agency 
under  the  provisions  of  the  Randolph- 
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Sheppard  Act  be  authorized  to  operate 
vending  facilities  on  any  Federal 
property,  including  leased  buildings. 
The  Randolph-Sheppard  Act  imposes  an 
obligation  on  Federal  agencies  to  give 
priority  to  Randolph-Sheppard  Act 
vendors  for  vending  facilities  in 
buildings  that  they  operate. 

§  1 02-74.65    Are  Randolph-Sheppard  Act 
vendors  required  to  operate  vending 
facilities  by  permit  or  contractual 
agreement? 

Except  for  cafeterias,  Randolph- 
Sheppard  Act  vendors  must  obtain  a 
permit  from  a  Federal  agency  prior  to 
operating  vending  facilities.  Randolph- 
Sheppard  Act  vendors  operating  a 
cafeteria  must  have  a  contractual 
agreement  with  a  Federal  agency. 

§  1 02-74.70    What  information  must  be  in  a 
permit  for  a  vending  facility? 

In  every  permit  for  a  vending  facility. 
Federal  agencies  must  describe  the 
vending  facility  location  and  indicate: 

(a)  The  name  of  the  applicant  State 
licensing  agency; 

(b)  That  tne  permit  is  issued  for  an 
indefinite  period  of  time  subject  to 
suspension  or  termination  on  the  basis 
of  non-compliance  with  agreed  upon 
terms; 

(c)  That  the  Government  will  not 
diarge  the  State  licensing  agency  for 
normal  cleaning,  maintenance  and 
repair  of  the  building  structure  in  and 
immediately  adjacent  to  the  vending 
facility  areas; 

(d)  That  the  State  licensing  agency  is 
responsible  for  the  costs  associated  with 
properly  installing,  cleaning,  replacing, 
repairing,  maintaining,  and  removing 
vending  facilities  and  vending  facility 
equipment; 

(e)  That  blind  licensees  may  sell 
newspapers,  periodicals,  publications, 
confections,  tobacco  products,  foods, 
beverages,  chances  for  any  lottery 
authorized  by  State  law  and  conducted 
by  an  agency  of  a  State  within  such 
State,  and  other  articles  or  services  that 
the  State  licensing  agency  and  the 
Government  determine  to  be  suitable  for 
a  particular  location; 

(f)  That  the  blind  licensee's  articles 
and  services  may  be  dispensed 
automatically  or  manually  and  may  be 
prepared  on  or  off  the  premises; 

(g)  That  die  blind  licensee  is 
prohibited  from  selling  tobacco 
products  in  vending  machines  in 
Government-owned  and  leased  space, 
unless  the  Administer  of  General 
Services  designates  areas  not  subject  to 
the  prohibition; 

(h)  That  vending  facilities  must  be 
operated  in  compliance  with  applicable 
health,  sanitation  and  building  codes  or 
ordinances; 


(i)  That  the  vendor  must  not  install, 
modify,  relocate,  remove,  or  renovate 
vending  facilities  without  the  prior 
written  approval  and  supervision  of  the 
Federal  agency  buildings  manager  and 
the  State  licensing  agency; 

(j)  That  the  State  licensing  agency 
must  pay  for  relocations  that  it  initiates; 

(k)  That  the  Federal  agency  must  pay 
for  relocations  that  it  initiates;  and 

(1)  That  the  Federal  agency  must  pay 
for  all  plumbing,  electrical  and 
mechanical  costs  related  to  the 
renovation  of  existing  facilities. 

§102-74.75    What  responsibilities  do  State 
licensing  agencies  have  in  implementing 
ttte  vending  facility  program  for  blind 
persons? 
State  licensing  agencies  must: 

(a)  Prescribe  necessary  procedures  so 
that  when  they  select  vendors  and 
employees  for  vending  facilities  no 
discrimination  occurs  because  of  sex, 
race,  age,  creed,  color,  national  origin, 
physical  or  mental  disability,  or 
political  affiliation; 

(b)  Take  the  necessary  action  to  assure 
that  vendors  do  not  discriminate  against 
any  persons  in  furnishing,  or  refusing  to 
furnish,  to  such  person  or  persons  the 
use  of  any  vending  facility,  including 
any  and  all  services,  privileges, 
accommodations,  and  activities 
provided  thereby;  and 

(c)  Take  the  necessary  action  to  assure 
that  vendors  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  and  the  GSA 
regulations  issued  ptirsuant  thereto. 

§102-74.80    Who  has  the  initial 
responsibility  for  resoh/ing  vendor 
performance  issues? 

The  State  licensing  agency  must 
attempt  to  resolve  day-to-day  problems 
pertaining  to  the  operation  of  the 
vending  facility  in  an  informal  manner 
with  the  participation  of  the  blind 
vendor  and  the  Federal  agency 
building's  manager. 

§102-74.85    What  action  must  Federal 
agencies  take  if  the  State  licensing  agency 
is  unable  to  informally  resolve  vendor 
performance  issues? 

Federal  agencies  must  report  in 
writing  any  unresolved  vendor  issues 
concerning  the  terms  of  the  permit,  the 
Randolph-Sheppard  Act,  or  the 
regulations  in  this  part  to  the  State 
licensing  agency  supervisory  persoimel, 
so  that  the  issues  may  be  formally 
addressed  and  resolved. 

§102-74.90    What  information  must 
Federal  agencies  report  to  the  Secretary  of 
Education  concerning  the  vending  facility 
program  for  blind  persons? 

Federal  agencies,  upon  approval  from 
GSA,  must  report  to  the  Secretary  of 
Education  at  the  end  of  each  fisod  year: 


(a)  The  total  number  of  applications 
for  vending  facility  locations  received 
from  State  licensing  agencies; 

fb)  The  number  of  applications 
approved; 

(c)  The  number  of  applications 
denied; 

(d)  The  nimiber  of  applications  still 
pending; 

(e)  The  total  amount  of  vending 
machine  income  collected;  and 

(f)  The  amoxmt  of  such  vending 
machine  income  disbursed  to  the  State 
licensing  agency  in  each  State. 

§  1 02-74.95    Are  Randolph-Sheppard  Act 
vefKlors  operating  cafeterias  required  to 
meet  the  same  contract  performance 
requirements  as  comnf>ercial  or  nonprofit 
cafeteria  operators? 

Yes,  Randolph-Sheppard  Act  vendors 
must  meet  the  same  contract 
performance  requirements  as 
commercial  or  nonprofit  cafeteria 
operators. 

Conservation  Programs 

§  1 02-74.1 00    What  are  conservation 
programs? 

Conservation  programs  are  programs 
that  improve  energy  and  water 
efficiency  and  promote  the  use  of  solar 
and  other  renewable  energy.  These 
programs  must  promote  and  maintain 
an  effective  source  reduction  activity 
(reducing  consumption  of  resources 
such  as  energy,  water,  and  paper), 
resource  recovery  activity  (obtaining 
materials  from  the  waste  stream  that  can 
be  recycled  into  new  products),  and 
reuse  activity  (reusing  same  product 
before  disposition,  such  as  reusing- 
unneeded  memos  for  scratch  paper). 

Asset  Services 

§  1 02-74.1 05    What  are  asset  services? 

Asset  services  include  repairs  (other 
than  those  minor  repairs  identified  in 
§  102-74. 35(a)),  alterations  and 
modernizations  for  real  property  assets. 
Typically,  these  are  the  type  of  repairs 
and  alterations  necessary  to  preserve  or 
enhance  the  value  of  the  real  property 
asset. 

§102-74.110    What  asset  services  HHist 
executive  agencies  provide? 

Executive  agencies,  upon  approval 
from  GSA,  must  provide  asset  services 
such  as  repairs  (in  addition  to  those 
minor  repairs  identified  in  §  102- 
74.35(a)).  alterations,  and 
modernizations  for  real  property  assets. 
For  repairs  and  alterations  projects  for 
which  the  estimated  cost  exceeds  the 
prospectus  threshold,  Federal  agencies 
must  follow  the  prospectus  submission 
and  approval  policy  identified  in  this 
part  and  part  102-73  of  this  chapter. 
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§102-74.115    Wttat  standard  in  providing 
aaaat  sarvicas  muat  axacutiva  agancias 
follow? 

Executive  agencies  must  provide  asset 
services  that  maintain  continuity  of 
Government  operations,  continue 
efficient  building  operations,  extend  the 
useful  life  of  buildings  and  related 
building  systems,  and  provide  a  quality 
workplace  environment  that  enhances 
employee  productivity. 

§  1 02-74.1 20    la  a  proapactus  raquirad  to 
ba  submittad  bafora  amergency  alterations 
can  ba  parformad? 

No,  a  prospectus  is  not  required  to  be 
submitted  before  emergency  alterations 
can  be  performed.  Federal  agencies 
must  immediately  alter  a  building  if  the 
alteration  protects  people,  buildings,  or 
equipment;  saves  lives;  and/or  avoids 
further  property  damage.  Federal 
agencies  can  take  these  actions  in  an 
emergency  before  GSA  submits  a 
prospectus  on  the  alterations  to  the 
Committees  for  Public  Works.  GSA  must 
submit  a  prospectus  as  soon  as  possible 
after  the  emergency. 

§  1 02-74. 1 25    Are  prospectuses  required 
for  reimbursable  alteration  protects? 

A  project  which  is  to  be  financed  in 
whole  or  in  part  from  funds 
appropriated  to  the  requesting  agency 
may  be  performed  without  a  prospectus 
if: 

(a)  Payment  is  made  from  agency 
appropriations  that  are  not  subject  to 
Section  7  of  the  Public  Buildings  Act  of 
1959  (40  U.S.C.  606);  and 

(b)  GSA's  portion  of  the  co.st,  if  any. 
does  not  exceed  the  prospectus 
threshold. 

f  102-74.130    When  a  prospectus  is 
required,  can  GSA  prepare  a  prospectus  for 
a  reimbursable  alteration  proiect? 

Yes,  if  requested  by  a  Federal  agency, 
GSA  will  prepare  a  prospectus  for  a 
reimbursable  alteration  project. 

§102-74.135    Who  salacts  construction 
and  alteration  projects  ttiat  are  to  be 
performed? 

The  Administrator  of  General  Services 
selects  construction  and  alteration 
projects  to  be  performed. 

§102-74.140  On  what  baaia  does  the 
Administrator  select  construction  and 
alteration  projacta? 

The  Administrator  selects  projects 
based  on  a  continuing  investigation  and 
survey  of  the  public  building  needs  of 
the  Federal  Government.  These  projects 
must  be  equitably  distributed 
throughout  the  United  States,  with  due 
consideration  given  to  each  project's 
comparative  urgency. 


§102-74.145    What  information  must  a 
Federal  agency  submit  to  GSA  after  ttia 
^agency  has  identified  a  need  for 
construction  or  alteration  of  a  public 
building? 

Federal  agencies  identifying  a  need 
for  construction  or  alteration  of  a  public 
building  must  provide  information, 
such  as  a  description  of  the  work, 
location,  estimated  maximum  cost,  and 
justification  to  the  Administrator  of 
General  Services. 

§  1 02-74.1 50  Who  submits  prospectuses 
for  the  construction  or  alteration  of  public 
buildings  to  ttie  congressional  committaas? 

The  Administrator  of  General  Services 
must  submit  prospectuses  for  public 
building  construction  or  alteration 
projects  to  the  congressional  committees 
for  public  buildings  oversight  for 
approval. 

Energy  Conservation 

§  1 02-74.1 55    Wtiat  energy  conservation 
policy  must  Federal  agencies  follow  in  ttte 
management  of  faciiitias? 

Federal  agencies  must: 

(a)  Comply  with  the  eneigy 
conservation  guidelines  in  10  CFR  part 
436  (Federal  Energy  Management  and 
Planning  Programs);  and 

(b)  Observe  the  energy  conservation 
policies  cited  in  this  part. 

§102-74.160    What  actions  must  Federal 
agencies  take  to  promote  energy 
conservation? 

Federal  agencies  must  ensure  that: 

(a)  Lights  and  equipment  are  turned 
off  when  not  needed; 

(b)  Ventilation  is  not  blocked  or 
impeded;  and 

(c)  Windows  and  other  building 
accesses  are  closed  diuing  the  heating 
and  cooling  seasons. 

§102-74.165    What  energy  standarda  must 
Federal  agertcies  follow  for  existing 
fadlHias? 

Federal  agencies  must  ensure  that 
existing  Federal  facilities  meet  the 
energy  standards  prescribed  by  the 
American  Society  of  Heating, 
Refrigerating,  and  Air  Conditioning 
Engineers  and  the  Illuminating 
Engineering  Society  of  North  American 
in  ASHRAE/IES  Standard  90A-1980,  as 
amended  by  the  Department  of  Energy. 
Federal  agencies  must  apply  these 
energy  standards  where  they  can  be 
achieved  through  life  cycle,  cost 
effective  actions. 

§  102-74.170    May  exceptions  to  the  energy 
conaarvatkMi  policias  in  this  subpart  ba 
granted? 

Yes,  the  Federal  agency  buildings 
manager  may  grant  exceptions  to  the 
foregoing  policies  in  this  subpart  to 


enable  agencies  to  accomplish  their 
missions  more  effectively  and 
efficiently. 

§  1 02-74.1 75  Are  Govemment-leasad 
buildings  raquirad  to  conform  with  the 
policies  in  this  subpart? 

Yes,  Federal  agencies  must  ensure 
that  all  new  lease  contracts  are  in 
conformance  with  the  policies 
prescribed  in  this  subpart.  Federal 
agencies  must  administer  existing  lease 
contracts  in  accordance  with  these 
policies  to  the  maximum  extent  feasible. 

§102-74.160    What  illumination  levels 
muat  Federal  agencies  maintain  on  Federal 
facilities? 

Except  where  special  circumstances 
exist,  Federal  agencies  must  maintain 
illumination  levels  at: 

(a)  50  foot-candles  at  work  station 
siu'faces,  measured  at  a  height  of  30 
inches  above  floor  level,  during  working 
hours  (for  visually  difficult  or  critical 
tasks,  additional  lighting  may  be 
authorized  by  the  Federal  agency 
buildings  manager); 

(b)  30  foot-candles  in  work  areas 
during  working  hoiu's,  measuired  at  30 
inches  above  floor  level; 

(c)  10  foot-candles,  but  not  less  than 
1  foot-candle,  in  non-work  areas,  to 
ensure  safety  during  working  hours 
(normally  this  will  require  levels  of  5 
foot-candles  at  elevator  boarding  areas, 
minimum  of  1  foot-candle  at  the  middle 
of  corridors  and  stairwells  as  measiued 
at  the  walking  surface,  1  foot-candle  at 
the  middle  of  corridors  and  stairwells  as 
measured  at  the  walking  surface,  and  10 
foot-candles  in  storage  areas);  and 

(d)  Levels  essentiaJ  for  safety  and 
seciihty  purposes,  including  exit  signs 
and  exterior  lights. 

§102-74.185    What  heating  and  cooling 
policy  muat  Federal  agancias  follow  in 
Federal  facilities? 

Within  the  limitations  of  the  building 
systems,  Federal  agencies  must: 

(a)  Operate  heating  and  cooling 
systems  in  the  most  overall  energy 
efficient  and  economical  manner; 

(b)  Maintain  temperatures  to 
maximize  customer  satisfaction  by 
conforming  to  local  conunercial 
equivalent  temperature  levels  and 
operating  practices; 

(c)  Set  heating  temperatures  no  higher 
than  55  degrees  Fahrenheit  during  non- 
working  hours; 

(d)  Not  provide  air-conditioning 
during  non- working  hours,  except  as 
necessary  to  return  space  temperatures 
to  a  suitable  level  for  the  beginning  of 
working  hours; 

(e)  Not  permit  reheating, 
humidification  and  simultaneous 
heating  and  cooling;  and 
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(f)  Operate  building  systems  as 
necessary  during  extreme  weather 
conditions  to  protect  the  physical 
condition  of  the  building. 

§  1 02-74. 1 90    Are  portable  heaters,  fana 
and  other  such  devices  allowed  in 
Government-controlled  facilities? 

Federal  agencies  are  prohibited  from 
operating  portable  heaters,  fans,  and 
other  such  devices  in  Government- 
controlled  facilities  unless  authorized 
by  the  Federal  agency  building's 
manager. 

§  102-74.195    What  ventilation  policy  must 
Federal  agencies  follow? 

During  working  hours  in  periods  of 
heating  and  cooling,  Federal  agencies 
must  provide  ventilation  in  accordance 
with  ASHRAE  Standard  62,  Ventilation 
for  Acceptable  Indoor  Air  Quality  where 
physically  practical.  Where  not 
physically  practical,  Federal  agencies 
must  provide  the  maximum  allowable 
amount  of  ventilation  during  periods  of 
heating  and  cooling  and  pursue 
opportunities  to  increase  ventilation  up 
to  current  standards.  ASHRAE  Standard 
62  is  available  from  ASHRAE 
Publications  Sales,  1791  Tullie  Circle 
NE,  AUanta.  GA  30329-2305. 

§  1 02-74.200    What  information  are  Federal 
agencies  required  to  report  to  the 
Department  of  Energy  (DOE)? 

Federal  agencies,  upon  approval  of 
GSA,  must  report  to  the  DOE  the  energy 
consumption  in  buildings,  facilities, 
vehicles,  and  equipment  within  45 
calendar  days  after  the  end  of  each 
quarter  as  specified  in  the  DOE  Federal 
Energy  Usage  Report  DOE  F  6200.2 
Instructions. 

Ridesharing 

f  102-74.205    What  Federal  facility 
ridesharing  policy  must  executive  agencies 
follow? 

In  accordance  with  Executive  Order 
12191,  "Federal  Facility  Ridesharing 
Program"  (3  CFR,  1980  Comp..  p.  138), 
executive  agencies  must  actively 
promote  the  use  of  ridesharing 
(carpools.  vanpools,  privately-leased 
buses,  public  transportation,  and  other 
multi-occupancy  modes  of  travel)  by 
personnel  working  at  Federal  facilities 
to  conserve  energy,  reduce  congestion, 
improve  air  quality,  and  provide  an 
■  economical  way  for  Federal  employees 
to  conunute  to  work. 

§  1 02-74.21 0    What  steps  must  executive 
agencies  take  to  promote  ridesharing  at 
Federal  facilities? 

To  promote  ridesharing  at  Federal 
facilities,  agencies  must: 

(a)  Establish  an  annual  ridesharing 
goal  for  each  facility; 


(b)  Report  to  the  Administrator  of 
General  Services  by  June  1  of  each  year 
the  goals  established,  the  means 
developed  to  achieve  those  goals  and 
the  progress  achieved;  and 

(c)  Cooperate  with  State  and  local 
ridesharing  agencies  where  such 
agencies  exist. 

§  1 02-74.21 5    What  specific  ridesharing 
information  must  executive  agencies  report 
to  the  Administrator  of  General  Services? 

The  head  of  each  agency  must  submit 
to  GSA  by  June  1  of  each  year  a  report 
that  includes: 

(a)  The  name,  address,  title,  and 
telephone  number  of  the  agencywide 
Employee  Transportation  Coordinator 
(ETC); 

(b)  A  narrative  on  actions  taken  and 
barriers  encountered  in  promoting 
ridesharing  within  the  agency; 

(c)  Information  on  any  noticeable 
facility  achievements;  and 

(d)  A  copy  of  instructions  issued  to 
the  agency's  facility  ETC's  for 
implementing  the  Federal  Facility 
Ridesharing  Program. 

§  1 02-74.220    Where  shouM  executive 
agencies  send  their  Federal  Facility 
Ridesharing  Reports? 

Agencies  must  send  their  Federal 
Facility  Ridesharing  Reports  to  the 
Office  of  Real  Property  (MP),  General 
Services  Administration.  1800  F  Street. 
NW..  Washington.  DC  20405. 

§  1 02-74.225    Are  there  any  exceptions  to 
these  ridesharing  reporting  requirements? 

Yes,  facilities  with  less  than  100  full- 
time  employees  or  less  than  100  full- 
time  employees  on  the  largest  shift  are 
not  required  to  submit  an  annual  report. 
Agencies  must  not  subdivide  buildings, 
groups  of  buildings  or  worksites  for  the 
purpose  of  meeting  the  exception 
standards. 

Occupant  Emergency  Program 

§102-74.230  Who  is  resportsible  for 
establishing  an  occupant  emergency 
program? 

The  Designated  Official  (as  defined  in 
§  102-71.20  of  this  chapter)  is 
responsible  for  developii^, 
implementing  and  maintaining  an 
Occupant  Emergency  Plan  (as  defined  in 
§  102-71.20  of  this  chapter).  The 
Designated  Official's  responsibilities 
include  establishing,  staffing  and 
training  an  Occupant  Emergency 
Organization  with  agency  employees. 
Federal  agencies,  upon  approval  from 
GSA,  must  assist  in  the  establishment 
and  maintenance  of  such  plans  and 
organizations. 


§  1 02-74.235    Are  occupant  agencies 
required  to  cooperate  with  the  Designated 
Official  in  the  implementation  of  the 
emergency  plans  and  the  staffing  of  the 
emergency  organization? 

Yes,  all  occupant  agencies  of  a  facility 
must  fully  cooperate  with  the 
Designated  Official  in  the 
implementation  of  the  emergency  plans 
and  the  staffing  of  the  emergency 
organization. 

§  1 02-74.240    What  are  Federal  agencies' 
occupant  emergency  responsibilities? 

Federal  agencies,  upon  approval  from 
GSA.  must: 

(a)  Provide  emergency  program  policy 
guidance; 

(b)  Review  plans  and  organizations 
aimually; 

(c)  Assist  in  training  of  personnel; 

(d)  Otherwise  ensure  proper 
administration  of  Occupant  Emergency 
Programs  (as  defined  in  §  102-71.20  of 
this  chapter): 

(e)  Solicit  the  assistance  of  the  lessor 
in  the  establishment  and 
implementation  of  plans  in  leased 
space;  and 

(f)  Assist  the  Occupant  Emergency 
Organization  (as  defined  in  §  102-71.20 
of  this  chapter)  by  providing  technical 
personnel  qualified  in  the  operation  of 
utility  systems  and  protective 
equipment. 

§  1 02-74.245    Who  makes  the  decision  to 
activate  the  Occupant  Emergency 
Organization? 

The  decision  to  activate  the  Occupant 
Emergency  Organization  must  be  made 
by  the  Designated  Official,  or  by  the 
designated  alternate  official.  After 
normal  duty  hours,  the  senior  Federal 
official  present  must  represent  the 
Designated  Official  or  his/her  alternates 
and  must  initiate  action  to  cope  with 
emergencies  in  accordance  with  the 
plans. 

§  1 02-74.250    What  information  must  ttia 
Designated  Official  use  to  make  a  decision 
to  activate  the  Occupant  Emergency 
Organization? 

The  Designated  Official  must  make  a 
decision  to  activate  the  Occupant 
Emergency  Organization  based  upon  the 
best  available  information,  including: 

(a)  An  imderstanding  of  local 
tensions; 

(b)  The  sensitivity  of  target 
agency(ies); 

(c)  Previous  experience  with  similar 
situations; 

(d)  Advice  from  the  Federal  agency 
building's  manager; 

(e)  Advice  from  the  appropriate 
Federal  law  enforcement  official;  and 

(f)  Advice  bom  Federal.  State,  and 
local  law  enforcement  agencies. 
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§  1 02-74.255    How  must  occupant 
evacuation  or  relocation  be  accomplished 
when  there  is  immediate  danger  to  persons 
or  property,  such  as  fire,  explosion  or  the 
discovery  of  an  explosive  device  (not 
including  a  tKxnb  threat)? 

The  Designated  Official  must  initiate 
action  to  evacuate  or  relocate  occupants 
in  accordance  with  the  plan  by 
sounding  the  fire  alarm  system  op  by 
other  appropriate  means  when  there  is 
immediate  danger  to  persons  or 
property,  such  as  fire,  explosion  or  the 
discovery  of  an  explosive  device  (not 
including  a  bomb  threat). 

§102-74.260    What  action  must  the 
Designated  Official  Initiate  wtien  ttwre  is 
advance  notice  of  an  emergency? 

The  Designated  Official  must  initiate 
appropriate  action  according  to  the  plan 
when  there  is  advance  notice  of  an 
emergency. 

Parking  Facilities 

§  1 02-74.265    Who  must  provide  for  the 
regulation  and  policing  of  parking  facilities? 

Federal  agencies,  upon  approval  from 
GSA.  must  provide  for  any  necessary 
regulation  and  policing  of  pariiing 
facilities,  which  may  include: 

(a)  The  issuance  of  traffic  rules  and 
regulations; 

(b)  The  installation  of  signs  and 
markings  for  traffic  control.  (Signs  and 
markings  must  conform  with  the 
Manual  on  Uniform  Traffic  Control 
Devices  published  by  the  Department  of 
Transportation); 

(c)  The  issuance  of  citations  for 
parking  violations;  and 

(d)  The  immobilization  or  removal  of 
illegally  parked  vehicles. 

§  1 02-74.270    Are  vehicles  required  to 
display  parking  permits  in  parking 
facilities? 

When  the  use  of  parking  space  is 
controlled  as  in  §  102-74.265.  all 
privately-owned  vehicles  other  than 
those  authorized  to  use  designated 
visitor  or  service  areas  must  display  a 
parking  permit.  This  requirement  may 
be  waived  in  parking  facilities  where 
the  number  of  available  spaces  regularly 
exceeds  the  demand  for  such  spaces. 

§102-74.275    May  Federal  agencies 
authorize  lessors  or  parking  management 
contractors  to  manage,  regulate  and  police 
parking  facilities? 

Yes,  Federal  agencies,  upon  approval 
from  GSA,  may  authorize  lessors  or 
parking  management  contractors  to 
manage,  regulate  and  police  parking 
facilities. 


§  102-74.280    Are  privately-owned  vehicles 
converted  for  propane  carburetion 
permitted  in  underground  parking  facilities? 

Federal  agencies  must  not  permit 
privately-owned  vehicles  converted  for 
propane  carburetion  to  enter 
underground  parking  facilities  unless 
the  owner  provides  to  the  occupant 
agency  and  the  Federal  agency 
building's  manager  the  installer's 
certification  that  the  installation 
methods  and  equipment  comply  with 
National  Fire  Protection  Association 
(NFPA)  Standard  No.  58. 

§  102-74.285    How  must  Federal  agencies 
assign  priority  to  parking  spaces  in 
controlled  areas? 

Federal  agencies  must  reserve  official 
parking  spaces,  in  the  following  order  of 
priority,  for: 

(a)  Official  postal  vehicles  at 
buildings  containing  the  U.S.  Postal 
Service's  mailing  operations. 

(b)  Federally-owned  vehicles  used  to 
apprehend  criminals,  fight  fires  and 
handle  other  emergencies. 

(c)  Private  vehicles  owned  by 
Members  of  Congress  (but  not  their 
staffs). 

(d)  Private  vehicles  owned  by  Federal 
judges  (appointed  under  Article  III  of 
the  Constitution),  which  may  be  parked 
in  those  spaces  assigned  for  the  use  of 
the  Court,  with  priority  for  them  set  by 
the  Administrative  Office  of  the  U.S. 
Courts. 

(e)  Other  federally-owned  and  leased 
vehicles,  including  those  in  motor  pools 
or  assigned  for  general  use. 

(f)  Service  vehicles,  vehicles  used  in 
child  care  center  operations  and 
vehicles  of  patrons  and  visitors.  (Federal 
agencies  must  allocate  parking  for 
handicapped  visitors  whenever  an 
agency's  mission  requires  visitor 
parking.) 

(g)  Private  vehicles  owned  by 
employees,  using  spaces  not  needed  for 
official  business. 

§  102-74.290    May  Federal  agencies  allow 
employees  to  use  parking  spaces  not 
required  for  official  needs? 

Yes,  Federal  agencies  may  allow 
employees  to  use  parking  spaces  not 
required  for  official  needs. 

§  1 02-74.295    Who  determines  ttw  number 
of  employee  parking  spaces  for  each 
facility? 

The  Federal  agency  buildings 
manager  must  determine  the  total 
number  of  spaces  available  for  employee 
parking.  Typically,  Federal  agencies 
must  make  a  separate  determination  for 
each  parking  facility.  However,  in  major 
metropolitan  areas.  Federal  agencies 
may  determine  that  allocations  by  zone 


would  make  parking  more  efficient  or 
more  equitably  available. 

§  1 02-74.300    How  must  space  available  for 
employee  parking  be  allocated  antong 
occupant  agencies? 

The  Federal  agency  buildings 
manager  must  allocate  space  available 
for  employee  parking  among  occupant 
agencies  on  an  equitable  basis,  such  as 
by  allocating  such  parking  in  proportion 
to  each  agency's  share  of  building  space, 
office  space  or  total  employee 
population,  as  appropriate.  In  certain 
cases.  Federal  agencies  may  allow  a 
third  party,  such  as  a  board  composed 
of  representatives  of  agencies  sharing 
space,  to  determine  proper  parking 
allocations  among  the  occupant 
agencies. 

§  102-74.305    How  must  Federal  agencies 
assign  available  parking  spaces  to  ttieir 
employees? 


Federal  agencies  must  assign  available 
parking  spaces  to  their  employees  using 
the  following  order  of  priority: 

(a)  Severely  handicapped  employees 
(see  definition  in  §  102-71.20  of  this 
chapter). 

(b)  Executive  personnel  and  persons 
who  work  unusual  hours. 

(c)  Vanpool/carpool  vehicles. 

(d)  Privately-owned  vehicles  of 
occupant  agency  employees  that  are 
regularly  used  for  Government  business 
at  least  12  days  per  month  and  that 
qualify  for  reimbursement  of  mileage 
and  travel  expenses  under  Government 
travel  regulations. 

(e)  Other  privately-owned  vehicles  of 
employees,  on  a  space-available  basis. 
(In  locations  where  parking  allocations 
are  made  on  a  zonal  basis,  GSA  and 
affected  agencies  may  cooperate  to  issue 
additional  rules,  as  appropriate.) 

§  1 02-74.31 0    Wturt  measures  must  Federal 
agencies  take  to  improve  the  utilization  of 
parking  facilities? 

Federal  agencies  must  take  all  feasible 
measures  to  Improve  the  utilization  of 
parking  facilities,  including: 

(a)  The  conducting  of  surveys  and 
studies: 

(b)  The  periodic  review  of  parking 
space  allocations; 

(c)  The  dissemination  of  parking 
information  to  occupant  agencies; 

(d)  The  implementation  of  parking 
incentives  that  promote  ridesharing; 

(e)  The  use  of  stack  parking  practices, 
where  appropriate;  and 

(f)  The  employment  of  parking 
management  contractors  and 
concessionaires,  where  appropriate. 
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Smoking 

§  1 02-74.31 5    What  is  the  smoking  policy 
for  Federal  facilities? 

Pursuant  to  Executive  Order  13058, 
"Protecting  Federal  Employees  and  the 
Public  From  Exposure  to  Tobacco 
Smoke  in  the  Federal  Workplace"  (3 
CFR,  1997  Comp.,  p.  216),  it  is  the 
policy  of  the  executive  branch  to 
establish  a  smoke-free  environment  for 
Federal  employees  and  members  of  the 
public  visiting  or  using  Federal 
facilities.  The  smoking  of  tobacco 
products  is  prohibited  in  all  interior 
space  owned,  rented  or  leased  by  the 
executive  branch  of  the  Federal 
Government,  and  in  any  outdoor  areas 
under  executive  branch  control  in  front 
of  air  intake  ducts. 

§  1 02-74.320    Are  there  any  exceptions  to 
this  smoking  policy  for  Federal  facilities? 

Yes,  this  smoking  policy  does  not 

apply  in: 

(a)  Designated  smoking,  areas  that  are 
enclosed  and  exhausted  directly  to  the 
outside  and  away  from  air  intake  ducts, 
and  are  maintained  under  negative 
pressure  (with  respect  to  surrounding 
spaces)  sufficient  to  contain  tobacco 
smoke  within  the  designated  area. 
Agency  officials  must  not  require 
workers  to  enter  such  areas  during 
business  hours  while  smoking  is 
ongoing; 

(b)  Any  residential  accommodation 
for  persons  voluntarily  or  involuntarily 
residing,  on  a  temporary  or  long-term 
basis,  in  a  building  owned,  leased  or 
rented  by  the  Federal  Government; 

(c)  Portions  of  federally-owned 
buildings  leased,  rented  or  otherwise 
provided  in  their  entirety  to  nonfederal 
parties; 

(d)  Places  of  employment  in  the 
private  sector  or  in  other  non-Federal 
governmental  units  that  serve  as  the 
permanent  or  intermittent  duty  station 
of  one  or  more  Federal  employees;  and 

(e)  Instances  where  an  agency  head 
establishes  limited  and  narrow 
exceptions  that  are  necessary  to 
accomplish  agency  missions.  Such 
exceptions  must  be  in  writing,  approved 
by  the  agency  head,  and  to  the  fullest 
extent  possible  provide  protection  of 
nonsmokers  from  exposure  to 
environmental  tobacco  smoke. 
Authority  to  establish  such  exceptions 
may  not  be  delegated. 

f  1 02-74.325    Who  has  ttte  responsibility  to 
determine  which  areas  are  to  be  smoking 
and  whteh  areas  are  to  be  rKmsmoWng 
•? 


Agency  heads  have  the  responsibility 
to  determine  which  areas  are  to  be 
smoking  and  which  areas  are  to  be 


nonsmoking  areas.  In  exercising  this 
responsibility,  agency  heads  will  give 
appropriate  consideration  to  the  views 
of  the  employees  affected  and/or  their 
representatives  and  are  to  take  into 
consideration  the  health  issues 
involved.  Nothing  in  this  section 
precludes  an  agency  from  establishing 
more  stringent  guidelines.  Agencies  in 
multi-tenant  buildings  are  encouraged 
to  work  together  to  identify  designated 
smoking  areas. 

§  1 02-74.330    Who  must  evaluate  ttie  need 
to  restrict  smoking  at  doorways  and  in 
courtyards? 

Agency  heads  must  evaluate  the  need 
to  restrict  smoking  at  doorways  and  in 
courtyards  under  executive  branch 
control  to  protect  workers  and  visitors 
from  environmental  tobacco  smoke,  and 
may  restrict  smoking  in  these  areas  in 
light  of  this  evaluation. 

§102-74.335    Who  is  responsible  for 
HKHiitoring  and  controlling  areas 
designated  for  smoking  and  for  ensuring 
that  these  areas  are  identified  by  proper 
signs? 

Agency  heads  are  responsible  for 
monitoring  and  controlling  areas 
designated  for  smoking  and  for  ensuring 
that  these  areas  are  identified  by  proper 
signs.  Suitable  uniform  signs  reading 
"Designated  Smoking  Area"  must  be 
furnished  and  installed  by  the  occupant 
agency. 

§  1 02-74.340    Who  is  responsible  for  signs 
on  or  near  building  entrance  doors? 

Federal  agency  building's  managers 
must  furnish  and  install  suitable, 
uniform  signs  reading  "No  Smoking 
Except  in  Designated  Areas"  on  or  near 
entrance  doors  of  buildings  subject  to 
this  section.  It  is  not  necessary  to 
display  a  sign  in  every  room  of  each 
building. 

§  1 02-74.345    Does  the  smoking  policy  in 
this  part  apply  to  the  judicial  branch? 

This  smoking  policy  applies  to  the 
judicial  branch  when  it  occupies  space 
in  buildings  controlled  by  the  executive 
branch.  Furthermore,  the  Federal  Chief 
Judge  in  a  local  jurisdiction  may  be 
deemed  to  be  comparable  to  an  agency 
head  and  may  establish  exceptions  for 
Federal  jurors  and  others  as  indicated  in 
§  102-74.320(e). 

§  1 02-74.350    Are  agencies  required  to 
meet  their  obligations  under  ttie  Federal 
Service  Lat>or-Management  Relations  Act 
where  there  is  an  exclusive  representative 
for  the  employees  prior  to  implementing 
this  smoking  policy? 

Yes,  where  there  is  an  exclusive 
representative  for  the  employees, 
Federal  agencies  must  meet  their 


obligations  under  the  Federal  Service 
Labor-Management  Relations  Act  (5 
U.S.C.  7101  et  seq.)  prior  to 
implementing  this  section.  In  all  other 
cases,  agencies  may  consult  directly 
with  employees. 

Accident  and  Fire  Prevention 

§102-74.355    With  what  accident  and  Are 
prevention  standards  must  Federal  facilities 
comply? 

To  the  maximum  extent  feasible. 
Federal  agencies  must  manage  facilities 
in  accordance  with  the  accident  and  fire 
prevention  requirements  identified  in 
§  102-80.80  of  this  chapter. 

§102-74.360    What  are  the  specific 
accident  and  fire  prevention  responsibilities 
of  occupant  agencies? 

Each  occupant  agency  must: 

(a)  Participate  in  at  least  one  fire  drill 
per  year; 

(b)  Maintain  a  neat  and  orderly 
facility  to  minimize  the  risk  of 
accidental  injuries  and  fires; 

(c)  Keep  all  exits,  accesses  to  exits  and 
accesses  to  emergency  equipment  clear 
at  all  times: 

(d)  Not  bring  hazardous,  explosive  or 
combustible  materials  into  buildings 
unless  authorized  by  appropriate  agency 
officials  and  by  GSA  and  unless 

•  protective  arrangements  determined 
necessary  by  GSA  have  been  provided; 

(e)  Ensure  that  all  draperies,  curtains 
or  other  hanging  materials  are  of  non- 
combustible  or  flame-resistant  fabric; 

(f)  Ensure  that  freestanding  partitions 
and  space  dividers  are  limited 
combustible,  and  their  fabric  coverings 
are  flame  resistant; 

(g)  Cooperate  with  GSA  to  develop 
and  maintain  fire  prevention  programs 
that  ensure  the  maximum  safety  of  the 
occupants; 

(h)  Train  employees  to  use  protective 
equipment  and  educate  employees  to 
tjie  appropriate  fire  safety  precautions 
in  their  work; 

(i)  Ensure  that  facilities  are  kept  in  the 
safest  condition  practicable,  and 
conduct  periodic  inspections  in 
accordance  with  Executive  Order  12196 
and  29  CFR  part  1960; 

(j)  Immediately  report  accidents 
involving  personal  injury  or  property 
damage,  which  result  from  building 
system  or  maintenance  deficiencies,  to 
the  Federal  agency  building's  manager; 
and 

(k)  Appoint  a  safety,  health  and  fire 
protection  liaison  to  represent  the 
occupant  agency  with  GSA. 
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Subpart  C — Conduct  on  Federal 
Property 

Applicability 

§  1 02-74.365    To  wtioffl  does  this  subpart 
apply? 

The  rules  in  this  subpart  apply  to  all 
property  under  the  authority  of  the 
General  Services  Administration  and  to 
all  persons  entering  in  or  on  such 
property.  Each  occupant  agency  shall  be 
responsible  for  the  observance  of  these 
rules  and  regulations.  Federal  agencies 
must  post  the  notice  in  the  Appendix  to 
this  part  at  each  public  entrance  to  each 
Federal  facility. 

Inspection 

§  1 02-74.370    What  items  are  subject  to 
inspection  by  Federal  agencies? 

Federal  agencies  may,  at  their 
discretion,  inspect  packages,  briefcases 
and  other  containers  in  the  immediate 
possession  of  visitors,  employees  or 
other  persons  arriving  on,  working  at, 
visiting,  or  departing  from  Federal 
property.  Federal  agencies  may  conduct 
a  full  search  of  a  person  and  the  vehicle 
the  person  is  driving  or  occupying  upon 
his  or  her  arrest. 

Admission  to  Property 

§102-74.375    What  is  the  policy  on 
admitting  persons  to  Government  property? 
Federal  agencies  must: 

(a)  Close  property  to  the  public  during 
other  than  normal  working  hours.  In 
those  instances  where  a  Federal  agency 
has  approved  the  after-normal-working- 
hours  use  of  buildings  or  portions 
thereof  for  activities  authorized  by 
subpart  D  of  this  part.  Federal  agencies 
must  not  close  the  property  (or  affected 
portions  thereof)  to  the  public. 

(b)  Close  property  to  tne  public  during 
working  hours  only  when  situations 
require  this  action  to  ensure  the  orderly 
conduct  of  Government  business.  The 
designated  official  under  the  Occupant 
Emergency  Program  may  make  such 
decision  only  after  consultation  with  the 
buildings  manager  and  the  highest 
ranking  representative  of  the  law 
enforcement  organization  responsible 
for  protection  of  the  property  or  the 
area.  The  designated  official  is  defined 
in  §  102-71.20  of  this  chapter  as  the 
highest  ranking  official  of  the  primary 
occupant  agency,  or  the  alternate 
highest  ranking  offical  or  designee 
selected  by  mutual  agreement  by  other 
occupant  agency  officials. 

(c)  Ensure,  when  property  or  a  portion 
thereof  is  closed  to  the  public,  that 
admission  to  the  property,  or  the 
affected  portion,  is  restricted  to 
authorized  persons  who  must  register 
upon  entry  to  the  property  and  must. 


when  requested,  display  Government  or 
other  identifying  credentials  to  Federal 
police  officers  or  other  authorized 
individuals  when  entering,  leaving  or 
while  on  the  property.  Failure  to 
comply  with  any  of  the  applicable 
provisions  is  a  violation  of  these 
regulations. 

Preservation  of  Property 

§102-74.380    What  is  the  policy 
concerning  tt>e  preservation  of  property? 

All  persons  entering  in  or  on  Federal 
property  are  prohibited  ft-om: 

(a)  Improperly  disposing  of  rubbish 
on  property; 

(b)  Willfully  destroying  or  damaging 
property; 

(c)  Stealing  property; 

(d)  Creadng  any  hazard  on  property  to 
p)ersons  or  things;  or 

(e)  Throwing  articles  of  any  kind  from 
or  at  a  building  or  the  climbing  upon 
statues,  fountains  or  any  part  of  the 
building. 

Conformity  With  Signs  and  Directions 

§  1 02-74.385    What  is  the  policy 
concerning  conformity  with  official  signs 
and  directions? 

Persons  in  and  on  property  must  at  all 
times  comply  with  official  signs  of  a 
prohibitory,  regulatory  or  directory 
nature  and  with  the  lawful  direction  of 
Federal  police  officers  and  other 
authorized  individuals. 

Disturbances 

§102-74.390    What  is  the  policy 
concerning  disturtiances? 

All  persons  entering  in  or  on  Federal 
property  are  prohibited  from  loitering, 
exhibiting  disorderly  conduct  or 
exhibiting  other  conduct  on  property 
which: 

(a)  Creates  loud  or  unusual  noise  or  a 
nuisance; 

(b)  Unreasonably  obstructs  the  usual 
use  of  entrances,  foyers,  lobbies, 
corridors,  offices,  elevators,  stairways, 
or  parking  lots; 

(c)  Otherwise  impedes  or  disrupts  the 
performance  of  official  duties  by 
Government  employees;  or 

(d)  Prevents  the  general  public  from 
obtaining  the  administrative  services 
provided  on  the  property  in  a  timely 
manner. 

Gambling 

§102-74.395    What  is  the  policy 
concerning  gambling? 

Except  for  the  vending  or  exchange  of 
chances  by  licensed  blind  operators  of 
vending  facilities  for  any  lottery  set 
forth  in  a  State  law  and  authorized  by 
section  2(a)(5]  of  the  Randolph- 
Sheppard  Act  (20  U.S.C.  107  et  seq.),  all 


persons  entering  in  or  on  Federal 
property  are  prohibited  fi-om: 

(a)  Participating  in  games  for  money 
or  other  personal  property; 

(b)  Operating  gambling  devices; 

(c)  Conducting  a  lottery  or  pool;  or 

(d)  Selling  or  purchasing  of  numbers 
tickets. 

Narcotics  and  Other  Drugs 

§102-74.400    What  is  the  policy 
concerning  the  possession  and  use  of 
narcotics  and  other  drugs? 

Except  in  cases  where  the  drug  is 
being  used  as  prescribed  for  a  patient  by 
a  licensed  physician,  all  persons 
entering  in  or  on  Federal  property  are 
prohibited  fit)m: 

(a)  Being  under  the  influence,  using  or 
possessing  any  narcotic  drugs, 
hallucinogens,  marijuana,  barbiturates, 
or  amphetamines;  or 

(b)  Operating  a  motor  vehicle  on  the 
property  while  under  the  influence  of 
alcoholic  beverages,  narcotic  drugs, 
hallucinogens,  marijuana,  barbiturates, 
or  amphetamines. 

Alcoholic  Beverages 

§102-74.405    What  is  the  policy 
concerning  the  use  of  alcoholic  beverages? 

Except  where  the  head  of  the 
responsible  agency  or  his  or  her 
designee  has  granted  an  exemption  in 
writing  for  the  appropriate  official  use 
of  alcoholic  beverages,  all  persons 
entering  in  or  on  Federal  property  are 
prohibited  fi-om  being  under  the 
influence  or  using  alcoholic  beverages. 
The  head  of  the  responsible  agency  or 
his  or  her  designee  must  provide  a  copy 
of  all  exemptions  granted  to  the 
buildings  manager  and  the  highest 
ranking  representative  of  the  law 
enforcement  organization,  or  other 
authorized  officials,  responsible  for  the 
security  of  the  property. 

Soliciting,  Vending  and  Debt  Collection 

§102-74.410    What  is  the  policy 
concerning  soliciting,  vending  and  debt 
collection? 

All  persons  entering  in  or  on  Federal 
property  are  prohibited  from  soliciting 
commercial  or  political  donations, 
vending  merchandise  of  all  kinds, 
displaying  or  distributing  commercial 
advertising,  or  collecting  private  debts, 
except  for: 

(a)  National  or  local  drives  for  funds 
for  welfare,  health  or  other  purposes  as 
authorized  by  5  CFR  part  950,  entitled 
"Solicitation  Of  Federal  Civilian  And 
Uniformed  Service  Personnel  For 
Contributions  To  Private  Voluntary 
Organizations,"  and  sponsored  or 
approved  by  the  occupant  agencies; 
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(b)  Concessions  or  personal  notices 
posted  by  employees  on  authorized 
bulletin  boards; 

(c)  Solicitation  of  labor  organization 
membership  or  dues  authorized  by 
occupant  agencies  under  the  Civil 
Service  Reform  Act  of  1978  (Pub.  L.  95- 
454);  and 

(d)  Lessee,  or  its  agents  and 
employees,  with  respect  to  space  leased 
for  commercial,  cultural,  educational,  or 
recreational  use  under  the  Public 
Buildings  Cooperative  Use  Act  of  1976 
(40  U.S.C.  490(a)(16)).  Public  areas  of 
GSA-controUed  property  may  be  used 
for  other  activities  in  accordance  with 
subpart  D  of  this  part. 

Posting  and  Distributing  Materials 

§  1 02-74.41 5    What  is  the  policy  for  posting 
and  distributing  materials? 

All  persons  entering  in  or  on  Federal 
property  are  prohibited  from: 

(a)  Distributing  free  samples  of 
tobacco  products  in  or  around  Federal 
buildings,  under  Public  Law  104-52, 
Section  636. 

(b)  Posting  or  affixing  materials,  such 
as  pamphlets,  handbills,  or  flyers,  on 
bulletin  boards  or  elsewhere  on  GSA- 
controlled  property,  except  as 
authorized  in  §  102-74.410,  or  when 
these  displays  are  conducted  as  part  of 
authorized  Government  activities. 

(c)  Distributing  materials,  such  as 
pamphlets,  handbills  or  flyers,  unless 
conducted  as  part  of  authorized 
Government  activities.  This  prohibition 
does  not  apply  to  public  areas  of  the 
property  as  defined  in  §  102-71.20  of 
this  chapter.  However,  any  person  or 
organization  proposing  to  distribute 
materials  in  a  public  area  under  this 
section  must  first  obtain  a  permit  from 
the  building's  manager  as  specified  in 
subpart  D  of  this  part.  Any  such  person 
or  organization  must  distribute 
materials  only  in  accordance  with  the 
provisions  of  subpart  D  of  this  part. 
Failure  to  comply  with  those  provisions 
is  a  violation  of  these  regulations. 

Photographs  for  News,  Advertising  or 
Conunercial  Purposes 

§102-74.420    What  is  the  policy 
concerning  photographs  for  news, 
advertising  or  commercial  purposes? 

Except  where  security  regulations 
apply  or  a  Federal  coiul  order  or  rule 
prohibits  it,  persons  entering  in  or  on 
Federal  property  may  take  photographs 
of: 

(a)  Space  occupied  by  a  tenant  agency 
for  non-commercial  purposes  only  with 
the  permission  of  the  occup)ring  agency 
concerned; 

(b)  Space  occupied  by  a  tenant  agency 
for  commercial  purposes  only  with 


written  permission  of  an  authorized 
official  of  the  occupying  agency 
concerned;  and 

(c)  Building  entrances,  lobbies,  foyers, 
corridors,  or  auditoriums  for  news 
purposes. 

Dogs  and  Other  Animals 

§102-74.425    What  is  the  policy 
concerning  dogs  and  other  animals  on 
Federal  property? 

Except  seeing  eye  dogs,  other  guide 
dogs  and  animals  used  to  guide  or  assist 
handicapped  persons,  persons  may  not 
bring  dogs  or  other  animals  on  Federal 
property  for  other  than  official 
purposes. 

Vehicular  and  Pedestrian  Traffic 

§102-74.430    What  is  the  policy 
concerning  vehicular  and  pedestrian  traffic 
on  Federal  property? 

All  vehicle  drivers  entering  or  while 
on  Federal  property: 

(a)  Must  drive  in  a  careful  and  safe 
manner  at  all  times; 

(b)  Must  comply  with  the  signals  and 
directions  of  Federal  police  officers  or 
other  authorized  individuals; 

(c)  Must  comply  with  all  posted  traffic 
signs; 

(d)  Must  comply  with  any  additional 
posted  traffic  directives  approved  by  the 
GSA  Regional  Administrator,  which 
will  have  the  same  force  and  effect  as 
these  regulations; 

(e)  Are  prohibited  from  blocking 
entrances,  driveways,  walks,  loading 
platforms,  or  fire  hydrants;  and 

(f)  Are  prohibited  from  parking  on 
Federal  property  without  a  permit. 
Parking  without  authority,  parking  in 
unauthorized  locations  or  in  locations 
reserved  for  other  persons,  or  parking 
contrary  to  the  direction  of  posted  signs 
is  prohibited.  Vehicles  parked  in 
violation,  where  warning  signs  are 
posted,  are  subject  to  removal  at  the 
owner's  risk  and  expense.  Federal 
agencies  may  take  as  proof  that  a  motor 
vehicle  was  parked  in  violation  of  these 
regulations  or  directives  as  prima  facie 
evidence  that  the  registered  owner  was 
responsible  for  the  violation. 

Explosives 

§102-74.435    What  is  the  policy 
concerning  explosives  on  Federal 
property? 

No  person  entering  or  while  on 
Federal  property  may  carry  or  possess 
explosives,  or  items  intended  to  be  used 
to  fabricate  an  explosive  or  incendiary 
device,  either  openly  or  concealed, 
except  for  official  purposes. 


Weapons 

§102-74.440    What  is  the  policy 
concerning  weapons  on  Federal  property? 

Federal  law  prohibits  the  possession 
of  firearms  or  other  dangerous  weapons 
in  Federal  facilities  and  Federal  court 
facilities  by  all  persons  not  specifically 
authorized  by  Title  18,  United  States 
Code,  Section  930.  Violators  will  be 
subject  to  fine  and/or  imprisonment  for 
periods  up  to  five  (5)  years. 

Nondiscrimination 

§102-74.445    WhatisthepoHcy 
concerning  discrimination  on  Federal 
property? 

Federal  agencies  must  not 
discriminate  by  segregation  or  otherwise 
against  any  person  or  persons  because  of 
race,  creed,  sex,  color,  or  national  origin 
in  furnishing  or  by  refusing  to  furnish 
to  such  person  or  persons  the  use  of  any 
facility  of  a  public  nature,  including  all 
services,  privileges,  accommodations, 
and  activities  provided  on  the  property. 

Penalties 

§  1 02-74.450    What  are  the  penalties  for 
violating  any  rule  or  regulation  in  this 
subpart? 

A  person  found  guilty  of  violating  any 
rule  or  regulation  in  this  subpart  while 
on  any  property  under  the  charge  and 
control  of  the  U.S.  General  Services 
Administration  shall  be  fined  under  title 
18  of  the  United  States  Code, 
imprisoned  for  not  more  than  30  days, 
or  both. 

Impact  on  Other  Laws  or  Regulations 

§  1 02-74.455    What  impact  do  the  rules  and 
regulations  in  this  subpart  have  on  other 
laws  or  regulations? 

No  rule  or  regulation  in  this  subpart 
may  be  construed  to  nulliiy  any  other 
Federal  laws  or  regulations  or  any  State 
and  local  laws  and  regulations 
applicable  to  any  area  in  which  the 
property  is  situated  (section  205(c),  63 
Stat.  390;  40  U.S.C.  486(c)). 

Subpart  D— Occasional  Use  of  Public 
Buildings 

§102-74.460    What  is  the  scope  of  this 
subpart? 

This  subpart  establishes  rules  and 
regulations  for  the  occasional  use  of 
public  areas  of  public  buildings  for 
cultural,  educational  and  recreational 
activities  as  provided  by  the  Public 
Buildings  Cooperative  Use  Act  of  1976 
(Pub.  L.  94-541). 
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Application  for  Permit 

§  102-74.465    Is  a  person  or  organization 
tturt  wishes  to  use  a  public  area  required  to 
apply  for  a  permit  from  a  Federal  agency? 

Yes.  any  person  or  organization 
wishing  to  use  a  public  area  must  file  an 
application  for  a  permit  from  the 
Federal  agency  buildings  manager. 

§  102-74.470    What  Information  must 
persons  or  organizations  submit  so  that 
Federal  agencies  may  consider  their 
application  for  a  permit? 

Applicants  must  submit  the  following 
information: 

(a)  Their  full  names,  mailing 
addresses  and  telephone  numbers: 

(b)  The  organization  sponsoring  the 
proposed  activity; 

(c)  The  individual{s)  responsible  for 
supervising  the  activity; 

(d)  Documentation  snowing  that  the 
applicant  has  authority  to  represent  the 
sponsoring  organization;  and 

(e)  A  description  of  the  proposed 
activity,  including  the  dates  and  times 
during  which  it  is  to  be  conducted  and 
the  number  of  persons  to  be  involved. 

§  102-74.475    If  an  applicant  proposes  to 
use  a  pul>lic  area  to  solicit  funds,  is  tfie 
applicant  required  to  make  a  certification? 
Yes.  if  an  applicant  proposes  to  use  a 
public  area  to  solicit  funds,  the 
applicant  must  certify,  in  writing,  that: 

fa)  The  applicant  is  a  representative  of 
and  will  be  soliciting  funds  for  the  sole 
benefit  of  a  religion  or  religious  group; 

or 

fb)  The  applicant's  organization  has 
received  an  official  ruling  of  tax-exempt 
status  from  the  Internal  Revenue  Service 
under  26  U.S.C.  501;  or,  alternatively, 
that  an  application  for  such  a  ruling  is 
still  pending. 

Permits 

§  1 02-74.480    How  many  days  does  a 
Federal  agency  have  to  issue  a  permit 
following  receipt  of  a  completed 
application? 

Federal  agencies  must  issue  permits 
within  10  working  days  following  the 
receipt  of  the  completed  applications, 
unless  the  permit  is  disapproved  in 
accordance  with  §  102-74.500. 

§  102-74.465    Is  there  any  limitation  on  tlw 
length  of  time  of  a  permit? 

Yes,  a  permit  may  not  be  issued  for 
a  period  of  time  in  excess  of  30  calendar 
days,  unless  specifically  approved  by 
the  regional  officer  (as  defined  in  §  102- 
71.20  of  this  chapter).  After  the 
expiration  of  a  permit.  Federal  agencies 
may  issue  a  new  permit  upon 
submission  of  a  new  application,  bi 
such  a  case,  applicants  may  incorporate 
by  reference  all  required  iniformation 
filed  with  the  prior  application. 


§  1 02-74.490    What  if  more  than  one  permit 
is  requested  for  the  same  area  and  time? 

Federal  agencies  will  issue  permits  on 
a  first-come,  first-served,  basis  when 
more  than  one  permit  is  requested  for 
the  same  area  and  times. 

§  1 02-74.495    H  a  permtt  invokes 
demonstrations  or  activities  that  may  lead 
to  civil  disturtMnces,  what  action  must  a 
Federal  agency  take  before  approving  such 
a  permit  application? 

Before  approving  a  permit 
application.  Federal  agencies  must 
coordinate  with  their  law  enforcement 
organization  if  a  permit  involves 
demonstrations  or  activities  that  may 
lead  to  civil  disturbances. 

Disapproval  of  Applications  or 
Cancellation  of  Permits 

§  1 02-74.500    Can  Federal  agencies 
disapprove  permit  applications  or  cancel 
issued  permits? 

Yes,  Federal  agencies  may  disapprove 
any  permit  application  or  cancel  an 
issued  permit  if 

(a)  The  applicant  has  failed  to  submit 
all  information  required  under  §  102- 
74.470  and  §  102-74.475,  or  has  falsified 
such  information; 

(b)  The  proposed  use  is  a  commercial 
activity  as  defined  in  §  102-71.20  of  this 
chapter; 

(c)  The  proposed  use  interferes  with 
access  to  the  public  area,  disrupts 
official  Government  business,  interferes 
with  approved  uses  of  the  property  by 
tenants  or  by  the  public,  or  damages  any 
property; 

(a)  The  proposed  use  is  intended  to 
influence  or  impede  any  pending 
judicial  proceeding; 

(e)  The  proposed  use  is  obscene 
within  the  meaning  of  obscenity  as 
defined  in  18  U.S.C.  1461-65;  or 

(f)  The  proposed  use  violates  the  ^ 
prohibition  against  political 
solicitations  in  18  U.S.C.  607. 

§  1 02-74.505    What  action  must  Federal 
agencies  take  after  disapproving  an 
application  or  canceling  an  issued  permit? 
Upon  disapproving  an  appUcation  or 
canceling  a  permit.  Federal  agencies 
must  promptly: 

(a)  Notify  the  applicant  or  permittee 
of  the  reasons  for  the  action;  and 

(b)  Inform  the  applicant  or  permittee 
of  his/her  appeal  rights  under  §  102- 
74.510. 

Appeals 

§  102-74.510    How  may  the  disapproval  of 
a  permit  application  or  cancellation  of  an 
issued  permit  be  appealed? 

A  person  or  organization  may  appeal 
the  disapproval  of  an  application  or 
cancellation  of  an  issued  permit  by 


notifying  the  regional  officer  (as  defined 
in  §  102-71.20  of  this  chapter),  in 
writing,  of  the  intent  to  appeal  within  5 
calendar  days  of  the  notification  of 
disapproval  or  cancellation. 

§  1 02-74.51 5    Will  the  affected  person  or 
organization  and  ttw  Federal  agency 
buildings  manager  have  an  opportunity  to 
state  ttieir  positions  on  the  issues? 

Yes.  during  the  appeal  process,  the 
affected  person  or  organization  and  the 
Federal  agency  buildings  manager  will 
have  an  opportunity  to  state  their 
positions  on  the  issues,  both  verbally 
and  in  writing. 

§  1 02-74.520    How  much  time  does  the 
regional  officer  have  to  affirm  or  reverse  the 
Federal  agency  building  manager's 
decision  after  receiving  ttie  notification  of 
appeal  from  ttie  affected  person  or 
organization? 

The  regional  officer  must  affirm  or 
reverse  the  GSA  building  manager's 
decision,  based  on  the  information 
submitted,  within  10  calendar  days  of 
the  date  on  which  the  regional  officer 
received  notification  of  the  appeal.  If  the 
decision  is  not  rendered  within  10  days, 
the  application  will  be  considered  to  be 
approved  or  the  permit  validly  issued. 
The  regional  officer  will  promptly  notify 
the  applicant  or  permittee  and  the 
building's  manager  of  the  decision  and 
the  reasons  therefor. 

Schedule  of  Use 

§  1 02-74.525    May  Federal  agencies 
reserve  time  periods  for  tt>e  use  of  public 
areas  for  official  Government  tHisiness  or 
for  maintenance,  repair  and  construction? 

Yes.  Federal  agencies  may  reserve 
certain  time  periods  for  use  of  public 
areas: 

(a)  For  official  Government  business; 
or 

(b)  For  maintenance,  repair,  and 
construction. 

Hours  of  Use 

§  102-74.530    Wt>en  may  public  areas  b» 
used? 

Permittees  may  use  public  areas 
during  or  after  regidar  working  hours  of 
Federal  agencies,  provided  that  such 
uses  will  not  interfere  with  Government 
business.  When  public  areas  are  used  by 
permittees  after  normal  working  hours, 
Federal  agencies  must  lock,  barricade  or 
identify  by  signs,  as  appropriate,  all 
adjacent  areas  not  approved  for  such  use 
to  restrict  permittees'  activities  to 
approved  areas. 
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Services  and  Costs 

§102-74.535    What  items  may  Federal 
agencies  provide  to  permittees  free  of 
charge? 

Federal  agencies  may  provide  to 
permittees  at  no  cost: 

(a)  Space;  and 

(b)  Services  normally  provided  at  the 
building  in  question  during  normal 
hoiu-s  of  building  operation,  such  as 
security,  cleaning,  heating,  ventilation, 
and  air-conditioning.  The  regional 
officer  must  approve  an  applicant's 
request  to  provide  its  own  services,  such 
as  security  and  cleaning,  prior  to  permit 
approval. 

§  1 02-74.540    What  are  the  items  for  which 
permittees  must  reimburse  Federal 
agencies? 

Permittees  must  reimburse  Federal 
agencies  for  services  over  and  above 
those  normally  provided  during  normal 
business  hours.  Federal  agencies  may 
provide  the  services  free  of  charge  if  the 
cost  is  insignificant  and  if  it  is  in  the 
public's  interest. 

§102-74.545    May  permittaes  make 
alterations  to  ttte  public  areas? 

Permittees  must  not  make  alterations 
to  public  areas,  except  with  the  prior 
written  approval  of  the  Federal  agency 
building's  manager.  Federal  agencies 
must  not  approve  such  alterations 
unless  the  Federal  agency  determines 
that  the  proposed  alterations  to  a 
building  should  be  made  to  encoiuage 
and  aid  in  the  proposed  use.  Permittees 
making  alterations  must  ensure  the 
safety  of  users  and  prevent  damage  to 
property. 

§  1 02-74.550    What  items  are  permittees 
responsible  for  furnishing? 

Permittees  are  responsible  for 
furnishing  items  such  as  tickets,  audio- 
visual equipment,  and  other  items, 
which  are  necessary  for  the  proposed 
use. 

Conduct 

§  1 02-74.555    Wturt  rules  of  conduct  must 
ail  permittaes  observe  while  on  Federal 
property? 

Permittees  are  subject  to  all  rules  and 
regulations  governing  conduct  on 
Federal  property  as  set  forth  in  subpart 
C  of  this  part.  In  addition,  a  permittee 
must: 

(a)  Not  misrepresent  his  or  her 
identity  to  the  public; 

(b)  Not  conduct  any  activities  in  a 
misleading  or  fraudulent  manner; 

(c)  Not  discriminate  on  the  basis  of 
race,  creed,  color,  disability,  sex  or 
national  origin  in  conducting  activities; 

(d)  Not  distribute  any  item,  nor  post 
or  otherwise  affix  any  item,  for  which 


prior  written  approval  under  §  102- 
74.415  has  not  been  obtained; 

(e)  Not  leave  leaflets  or  other 
materials  unattended  on  the  property; 

(f)  Not  engage  in  activities  that  would 
interfere  with  the  preferences  afforded 
blind  licensees  under  the  Randolph- 
Sheppard  Act  (20  U.S.C.  107);  and 

(g)  Display  identification  badges 
while  on  Federal  property,  if  engaging 
in  the  solicitation  of  funds  as  authorized 
by  §  102-74.475.  Each  badge  must 
indicate  the  permittee's  name,  address, 
telephone  number,  and  organization. 

Non-afifiliation  With  the  Government 

§  102-74.560    May  Federal  agencies  advise 
the  public  of  the  presence  of  any  permittees 
and  ttieir  non-affiliation  with  the  Federal 
Government? 

Yes.  Federal  agencies  reserve  the  right 
to  advise  the  public  through  signs  or 
announcements  of  the  presence  of  any 
permittees  and  of  their  non-affiliation 
with  the  Federal  Government. 

Subpart  E— Installing,  Repairing,  and 
Replacing  Sidewalks 

§1 02-74  J65    What  is  the  scope  of  this 
subpart? 

In  accordance  with  40  U.S.C.  490(i). 
Federal  agencies  must  comply  with  the 
real  property  policies  in  this  subpart 
governing  the  installation,  repair  and 
replacement  of  sidewalks  around 
buildings,  installations,  properties,  or 
grounds  under  the  control  of  executive 
agencies  and  owned  by  the  United 
States. 

§  1 02-74.570    Are  State  and  local 
governments  required  to  fund  the  cost  of 
installing,  repairing,  and  replacing 
sidewalks? 

No,  the  Federal  Government  must 
fund  the  cost  of  installing,  repairing, 
and  replacing  sidewalks.  Funds 
appropriated  to  the  agency  for 
installation,  repair,  and  maintenance, 
generally,  must  be  available  for 
expenditure  to  accomplish  the  purposes 
of  this  subpart. 

§  1 02-74.575    How  do  Federal  agencies 
arrange  for  work  on  sidewalks? 

Upon  approval  from  GSA,  Federal 
agencies  may: 

(a)  Authorize  the  appropriate  State  or 
local  government  to  install,  repair  and 
replace  sidewalks,  or  arrange  for  this 
work,  and  reimburse  them  for  this  work; 
or 

(b)  Contract  or  otherwise  arrange  and 
pay  directly  for  installing,  repairing 
and/or  replacing  sidewalks. 

§  102-74.580    Who  decides  when  to  replace 
a  sidewalk? 

Federal  agencies,  giving  due 
consideration  to  State  and  local 


standards  and  specifications  for 
sidewalks,  decide  when  to  install,  repair 
or  replace  a  sidewalk.  However,  Federal 
agencies  may  prescribe  other  standards 
and  specifications  for  sidewalks 
whenever  necessary  to  achieve 
architectural  harmony  and  maintain 
facility  security.  - 

Appendix  to  Part  102-74 — Rules  and 
Regulations  Governing  Conduct  on 
Federal  Property 

Federal  Management  Regulations 

Title  41,  Code  of  Federal  Regulations,  Part 
102-74,  Subpart  C 

Applicability  (41  CFR  102-74.365).  The 
rules  in  this  subpart  apply  to  all  property 
under. the  authority  of  the  General  Services 
Adminstration  and  to  all  persons  entering  in 
or  on  such  property.  Each  occupant  agency 
shall  be  responsible  for  the  observance  of 
these  rules  and  regulations.  Federal  agencies 
must  post  the  notice  in  the  Appendix  (o  part 
102-74  at  each  public  entrance  to  each 
Federal  facility.^ 

Inspection '('41  CFR  102-74.370).  Federal 
agencies  may,  at  their  discretion,  inspect 
packages,  briefcases  and  other  containers  in 
the  immediate  possession  of  visitors, 
employees  or  other  persons  arriving  on, 
working  at.  visiting,  or  departing  from 
Federal  property.  Federal  agencies  may 
conduct  a  full  search  of  a  person  and  the 
vehicle  the  person  is  driving  or  occupying 
upon  his  or  her  arrest. 

Admission  to  Property  (41  CFR  102- 
74.375).  Federal  agencies  must: 

(a)  Close  property  to  the  public  during 
other  than  normal  working  hours.  In  those 
instances  where  a  Federal  agency  has 
approved  the  after-normal-working-hours  use 
of  buildings  or  portions  thereof  for  activities 
authorized  by  subpart  D  of  this  part.  Federal 
agencies  must  not  close  the  property  (or 
affected  portions  thereof)  to  the  public. 

(b)  Close  property  to  the  public  during 
working  hours  only  when  situations  require 
this  action  to  ensure  the  orderly  conduct  of 
Government  busine.ss.  The  designated  ofHcial 
under  the  Occupant  Emergency  Program  may 
make  such  decision  only  after  consultation 
with  the  buildings  manager  and  the  highest 
ranking  representative  of  the  law 
enforcement  organization  responsible  for 
protection  of  the  property  or  the  area.  The 
designated  official  is  defined  in  §  102-74.20 
of  this  chapter  as  the  highest  ranking  official 
of  the  primar>'  occupant  agency,  or  the 
alternate  highest  ranking  ofTical  or  designee 
selected  by  mutual  agreement  by  other 
occupant  agency  officials. 

(c)  Ensure,  when  property  or  a  portion 
thereof  is  closed  to  the  public,  that  admission 
to  the  property,  or  the  affected  portion,  is 
restricted  to  authorized  persons  who  must 
register  upon  entry  to  the  property  and  must, 
when  requested,  display  Government  or 
other  identifying  credentials  to  Federal 
police  officers  or  other  authorized 
individuals  whei}.entering,  leaving  or  while 
on  the  property.  Failure  to  comply  with  any 
of  the  applicable  provisions  is  a  violation  of 
these  regulations. 
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Preservation  of  Property  (41  CFR  102- 
74.380).  All  person.s  entering  in  or  on  Federal 
property  are  prohibited  from: 

(a)  Improperly  disposing  of  rubbish  on 
property; 

(b)  Willfully  destroying  or  damaging 
property; 

(c)  Stealing  property: 

(d)  Creating  any  hazard  on  property  to 
persons  or  things; 

(e)  Throwing  articles  of  any  kind  from  or 
at  a  building  or  the  climbing  upon  statues, 
fountains  or  any  part  of  the  building. 

Conformity  with  Signs  and  Directions  (41 
CFR  102-74.385).  Persons  in  and  on  property 
must  at  all  times  comply  with  official  signs 
of  a  prohibitory,  regulatory  or  directory 
nature  and  with  the  lawful  direction  of 
Federal  police  officers  and  other  authorized 
individuals. 

Disturbances  (41  CFR  102-74.390).  All 
persons  entering  in  or  on  Federal  property 
an;  prohibited  from  loitering,  exhibiting 
disorderly  conduct  or  exhibiting  other 
conduct  on  property  which: 

(a)  Creates  loud  or  unusual  noi.se  or  a 
nui.sance; 

(b)  Unreasonably  obstructs  the  usual  use  of 
entrances,  foyers,  lobbies,  corridors,  offices, 
elevators,  stairways,  or  parking  lots: 

(c)  Otherwise  impedes  or  disrupts  the 
performance  of  official  duties  by  Government 
employees;  or 

(d)  Prevents  the  general  public  from 
obtaining  the  administrative  services 
provided  on  the  property  in  a  timely  manner. 

Gambling  (41  CFR  102-74.395).  Except  for 
the  vending  or  exchange  of  chances  by 
licen.sed  blind  operators  of  vending  facilities 
for  any  lottery  set  forth  in  a  State  law  and 
authorized  bv  section  2(a)(5)  of  the 
Raxidolph-Sheppard  Act  (20  U.S.C.  107  et 
seq.).  all  persons  entering  in  or  on  Federal 
property  are  prohibited  from: 

(a)  Participating  in  games  for  money  or 
other  personal  property; 

(b)  Operating  gambling  devices; 

(c)  Conducting  a  lottery  or  pool:  or 

(d)  Selling  or  purchasing  of  numbers 
tickets. 

Narcotics  and  Other  Drugs  (41  CFR  102- 
74.400).  Except  in  cases  where  the  drug  is 
being  used  as  prescribed  for  a  patient  by  a 
licensed  physician,  all  persons  entering  in  or 
on  Federal  property  are  prohibited  from: 

(a)  Being  under  the  influence,  using  or 
pos.sessing  any  narcotic  drugs,  hallucinogens, 
marijuana,  barbiturates,  or  amphetamines;  or 

(b)  Operating  a  motor  vehicle  on  the 
property  while  under  the  influence  of 
alcoholic  beverages,  narcotic  drugs, 
hallucinogens,  marijuana,  barbiturates,  or 
amphetamines. 

Alcoholic  Beverages  (41  CFR  102-74.405). 
Except  where  the  head  of  the  responsible 
agency  or  his  or  her  designee  has  granted  an 
exemption  in  writing  for  the  appropriate 
official  use  of  alcoholic  beverages,  all  persons 
entering  in  or  on  Federal  property  are 
prohibited  from  being  under  the  influence  or 
using  alcoholic  beverages.  The  head  of  the 
respionsible  agency  or  his  or  her  designee 
must  provide  a  copy  of  all  exemptions 
granted  to  the  buildings  manager  and  the 
highest  ranking  representative  of  the  law 
enforcement  organization,  or  other 


authorized  officials,  responsible  for  the 
security  of  the  property. 

Soliciting.  Vending  and  Debt  Collection  (41 
CFR  102-74.410).  All  persons  entering  in  or 
on  Federal  property  are  prohibited  from 
soliciting  commercial  or  political  donations; 
vending  merchandise  of  all  kinds;  displaying 
or  distributing  commercial  advertising,  or 
collecting  private  debts,  except  for: 

(a)  National  or  local  drives  for  funds  for 
welfare,  health  or  other  purposes  as 
authorized  by  5  CFR  part  950,  entitled 
"Solicitation  of  Federal  Civilian  And 
Uniformed  Service  Personnel  For 
Contributions  To  Private  Voluntary 
Organizations,"  and  sponsored  or  approved 
by  the  occupant  agencies; 

(b)  Concessions  or  personal  notices  posted 
by  employees  on  authorized  bulletin  boards; 

(c)  Solicitation  of  labor  organization 
membership  or  dues  authorized  by  occupant 
agencies  under  the  Civil  Service  Reform  Act 
of  1978  (Public  Law  95-454);  and 

(d)  Lessee,  or  its  agents  and  employees, 
with  respect  to  space  leased  for  commercial, 
cultural,  educational,  or  recreational  use 
under  the  Public  Buildings  Cooperative  Use 
Act  of  1976  (40  U.S.C.  490(a)(16)).  Public 
areas  of  GSA-controlled  property  may  be 
used  for  other  activities  in  accordance  with 
subpart  D  of  this  part. 

Posting  and  Distributing  Materials  (41  CFR 
102-74.415).  All  persons  entering  in  or  on 
Federal  property  are  prohibited  from: 

(a)  Distributing  free  samples  of  tobacco 
products  in  or  around  Federal  buildings, 
under  Public  Law  104-52.  Section  636. 

(b)  Posting  or  affixing  materials,  such  as 
pamphlets,  handbills,  or  flyers,  on  bulletin 
boards  or  elsewhere  on  GSA-controlled 
property,  except  as  authorized  in  §  102- 
74.410.  or  when  these  displays  are  conducted 
as  part  of  authorized  Government  activities. 

(c)  Distributing  materials,  such  as 
pamphlets,  handbills,  or  flyers,  unless 
conducted  as  part  of  authorized  Government 
activities.  This  prohibition  does  not  apply  to 
public  areas  of  the  property  as  defined  in 

§  102-71.20  of  this  chapter.  However,  any 
person  or  organization  proposing  to 
distribute  materials  in  a  public  area  under 
this  section  must  first  obtain  a  permit  from 
the  building  manager  as  specified  in  subpart 
D  of  this  part.  Any  such  person  or 
organization  must  distribute  materials  only 
in  accordance  with  the  provisions  of  subpart 
D  of  this  part.  Failure  to  comply  with  those 
provisions  is  a  violation  of  these  regulations. 

Photographs  for  News.  Advertising,  or 
Commercial  Purposes  (41  CFR  102-74.420). 
Except  where  security  regulations  apply  or  a 
Federal  court  order  or  rule  prohibits  it, 
persons  entering  in  or  on  Federal  property 
may  take  photographs  of: 

(a)  Space  occupied  by  a  tenant  agency  for 
non-commercial  purposes  only  with  the 
permission  of  the  o<;cupying  agency 
concerned; 

(b)  Space  occupied  by  a  tenant  agency  for 
commercial  purposes  only  with  written 
permission  of  an  authorized  official  of  the 
occupying  agency  concerned;  and 

(c)  Building  entrances,  lobbies,  foyers, 
corridors,  or  auditoriums  for  news  purposes. 

Dogs  and  Other  Animals  (41  CFR  102- 
74.425).  Except  seeing  eye  dogs,  other  guide 


dogs  and  animals  used  to  guide  or  assist 
handicapped  persons,  persons  may  not  bring 
dogs  or  other  animals  on  Federal  property  for 
other  than  official  purposes. 

Vehicular  and  Pedestrian  Traffic  (41  CFR 
102-74.430).  All  vehicle  drivers  entering  or 
while  on  Federal  property: 

(a)  Must  drive  in  a  careful  and  safe  manner 
at  all  times; 

(b)  Must  comply  with  the  signals  and 
directions  of  Federal  police  officers  or  other 
authorized  individuals; 

(c)  Must  comply  with  all  posted  traffic 
signs; 

(d)  Must  comply  with  any  additional 
posted  traffic  directives  approved  by  the  GSA 
Regional  Administrator,  which  will  have  the 
.same  force  and  effect  as  these  regulations; 

(e)  Are  prohibited  from  blocking  entrances, 
driveways,  walks,  loading  platforms,  or  fire 
hydrants;  and 

(f)  Are  prohibited  from  parking  on  Federal 
property  without  a  permit.  Parking  without 
authority,  parking  in  unauthorized  locations 
or  in  locations  reserved  for  other  persons,  or 
parking  contrary  to  the  direction  of  posted 
signs  is  prohibited.  Vehicles  parked  in 
violation,  where  warning  signs  are  posted, 
are  subject  to  removal  at  the  owner's  risk  and 
expense.  Federal  agencies  may  take  as  proof 
that  a  motor  vehicle  was  parked  in  violation 
of  these  regulations  or  directives  as  prima 
facie  evidence  that  the  registered  owner  was 
responsible  for  the  violation. 

Explosives  (41  CFR  102-74.435).  No 
person  entering  or  while  on  property  may 
carry  or  possess  explosives,  or  items 
intended  td  be  used  to  fabricate  an  explosive 
or  incendiary  device,  either  openly  or 
concealed,  except  for  official  purposes. 

Weapons  (41  CFR  102-74.440)  Federal  law 
prohibits  the  possession  of  firearms  or  other 
dangerous  weapons  in  Federal  facilities  and 
Federal  court  facilities  by  all  persons  not 
specifically  authorized  by  Title  18,  United 
States  Code,  Section  930.  Violators  will  be 
subject  to  fine  and/or  imprisonment  for 
periods  up  to  five  (5)  years. 

Nondiscrimination  "(41  CFR  102-74.445). 
Federal  agencies  must  not  discriminate  by 
segregation  or  otherwise  against  any  person 
or  persons  because  of  race,  creed,  sex.  color, 
or  national  origin  in  furnishing  or  by  refusing 
to  furnish  to  such  person  or  persons  the  use 
of  any  facility  of  a  public  nature,  including 
all  services,  privileges,  accommodations,  and 
activities  provided  on  the  property. 

Penalties  (41  CFR  102-74.450).  A  person 
found  guilty  of  violating  any  rule  or 
regulation  in  subpart  C  of  this  part  while  on 
any  property  under  the  charge  and  control  of 
the  U.S.  General  Services  Administration 
shall  be  fined  under  title  18  of  the  United 
States  Code,  imprisoned  for  not  more  than  30 
days,  or  both. 

impact  on  Other  Laws  or  Regulations  (41 
CFR  102-74.455).  No  rule  or  regulation  in 
this  subpart  may  be  construed  to  nullify  any 
other  Federal  laws  or  regulations  or  any  State 
and  local  laws  and  regulations  applicable  to 
any  area  in  which  the  property  is  situated 
(s»»ction  205(c).  63  U.S.  Statutes,  390;  40 
U.S.C.  486(c)). 

Warning — Weapons  Prohibited 

Federal  law  prohibits  the  possession  of 
firearms  or  other  dangerous  weapons  in 
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Federal  facilities  and  Federal  court  faiclities 
by  all  persons  not  specifically  authorized  by 
Title  18,  United  States  Code,  Section  930. 
Violators  will  be  subject  to  fine  and/or 
imprisonment  for  periods  up  to  five  (5)  years. 

10.  Part  102-75  is  revised  to  read  as 
follows: 

PART  102-75-REAL  PROPERTY 
DISPOSAL 

Subpart  A— General  Provisiona 

102-75.5    What  is  the  scope  of  this  part? 
102-75.10    What  basic  real  property 

disposal  policy  governs  disposal 

agencies? 

Real  Property  Disposal  Services 

102-75.15    What  real  property  disposal 
services  must  disposal  agencies  provide? 

102-75.20    How  can  Federal  agencies  with 
independent  disposal  authority  obtain 
related  disposal  services? 

Sutipart  B— Utilization  of  Exceaa  Real 
Property 

102-75.25    What  are  landholding  agencies' 
responsibilities  concerning  the 
utilization  of  excess  property? 

102-75.30    What  are  disposal  agencies' 
responsibilities  concerning  the 
utilization  of  excess  property? 

102-75.35     What  are  GSA's  responsibilities 
concerning  the  identification  of 
unneeded  Federal  Real  Property? 

Standards 

102-75.40    What  are  the  standards  that  each 
executive  agency  must  use  to  identify 
unneeded  Federal  real  property? 

102-75.45    What  does  the  term  "Not 
utilized"  mean? 

102-75.50    What  does  the  term 
"Underutilized"  mean? 

102-75.55    What  does  the  term  "Not  being 
put  to  optimum  use"  mean? 

Guidelines 

102-75.60    What  are  landholding  agencies' 

responsibilities  concerning  real  property 

surveys? 
102-75.65    Why  is  it  important  for  executive 

agencies  to  notify  the  disposal  agency  of 

its  real  property  needs? 
102-75.70    Are  their  any  exceptions  to  this 

notification  policy? 
102-75.75    What  is  the  most  important 

consideration  in  evaluating  a  proposed 

transfer  of  excess  real  property? 
102-75.80    What  are  an  executive  agency's 

responsibilities  before  requesting  a 

transfer  of  excess  real  property? 
102-75.85    Can  disposal  agencies  transfer 

excess  real  property  to  agencies  for 

programs  which  appear  to  be  scheduled 

for  substantial  curtailment  or 

termination? 
102-75.90    How  is  excess  real  property 

needed  for  office,  storage,  and  related 

purposes  normally  transferred  to  the 

requesting  agency? 
102-75.95    Can  Federal  agencies  which 

normally  do  not  require  real  property 


(other  than  for  office,  storage,  and  related 
purposes)  or  which  may  not  have 
statutory  authority  to  acquire  such 
property,  obtain  the  use  of  excess  real 
property? 

Land  Withdrawn  or  Reserved  From  the 
Public  Domain 

102-75.100    When  an  agency  holds  land 
withdrawn  or  reserved  firom  the  public 
domain  and  determines  that  it  no  longer 
needs  this  land,  what  must  it  do? 

102-75.105     What  responsibility  does  the 
Department  of  the  Interior  have  if  it 
determines  that  minerals  in  the  land  are 
unsuitable  for  disposition  under  the 
public  land  mining  and  mineral  leasing 
laws? 

Transfers  Under  Other  Laws 

102-75.1 10    Can  transfers  of  real  property  be 
made  under  authority  of  laws  other  than 
the  Federal  Property  and  Administrative 
Services  Act  of  1949? 

Reporting  of  Excess  Real  Property 

102-75.1 15    Must  reports  of  excess  real 
property  and  related  personal  property 
be  prepared  on  specific  forms? 

102-75.120    Is  there  any  other  information 
that  needs  to  accompany  (or  be 
submitted  with)  the  Report  of  Excess 
Real  Property  (Standard  Form  118)? 

Title  Report 

102-75.125    What  information  must 
agencies  include  in  the  title  report? 

102-75.130    If  hazardous  substance  activity 
took  place  on  the  property,  what  specific 
information  must  an  agency  include  on 
the  title  report? 

102-75.135    If  no  hazardous  substance 

activity  took  place  on  the  property,  What 
specific  information  must  an  agency 
include  on  the  title  report? 

Other  Necessary  Information 

102-75.140    In  addition  to  the  title  report, 
what  information  must  an  executive 
agency  transmit  with  the  Report  of 
Excess  Real  Property  (Standard  Form 
118)? 

Examination  for  Acceptability 

102-75.145    Is  GSA  required  to  review  each 

report  of  excess? 
102-75.150    What  happens  when  GSA 

determines  that  the  report  of  excess  is 

adequate? 
102-75.155    What  happens  if  GSA 

determines  that  the  report  of  excess  is 

insufficient? 

Designation  as  Personal  Property 

102-75.160    Should  prefabricated  movable 
structures  be  designated  real  or  personal 
property  for  disposition  purposes? 

102-75.165    Should  related  personal 

property  be  designated  real  or  personal 
property  for  disposition  purposes? 

102-75.170    What  happens  to  the  related 
personal  property  in  a  structure 
scheduled  for  demolition? 


Transfiers 

102-75.175    What  are  GSA's  responsibilities 

regarding  transfer  requests? 
102-75.180    May  landholding  agencies 

transfer  excess  real  property  without 

notifying  GSA? 
102-75.185    In  those  instances  where 

landholding  agencies  may  transfer  excess 

real  property  without  notifying  GSA, 

which  policies  must  they  follow? 
102-75.190    What  amount  must  the 

transferee  agency  pay  for  the  transfer  of 

excess  real  property? 
102-75.195     If  the  transferor  agency  is  a 

wholly  owned  Government  corporation, 

what  amount  must  the  transferee  agency 

pay? 
102-75.200    hat  amount  must  the  transferee 

agency  pay  if  property  is  being 

transferred  for  the  purpose  of  upgrading 

the  transferee  agency's  facilities? 
102-75.205    Are  transfers  ever  made 

without  reimbursement  by  the  transferee 

agency? 
102-75.210    What  must  a  transferee  agency 

include  in  its  request  for  an  exception 

from  the  100  percent  reimbursement 

requirement? 
102-75.215    Who  must  endorse  requests  for 

exception  to  the  100  percent 

reimbursement  requirement? 
10^-75.220    Where  should  an  agency  send  a 

request  for  exception  to  the  100  percent 

reimbursement  requirement? 
102-75.225    Who  must  review  and  approve 

a  request  for  exception  from  the  100 

percent  reimbursement  requirement? 
102-75.230     Who  is  responsible  for  property 

protection  and  maintenance  costs  while 

the  request  for  exception  is  being 

reviewed? 
102-75.235     May  disposal  agencies  transfer 

excess  property  to  the  Senate^  the  House 

of  Representatives,  and  the  Architect  of 

the  Capitol? 

Temporary  Utilization 

102-75.240    May  excess  real  property  be 
temporarily  assigned/reassigned? 

Nonfederal  Interim  Use  of  Excess 
Property 

102-75.245  When  can  landholding  agencies 
grant  rights  for  nonfederal  interim  use  of 
excess  property  reported  to  GSA? 

Subpart  C— Surplua  Real  Property 
Diapoaal 

102-75.250    What  general  policy  must 
disposal  agencies  follow  concerning  the 
disposal  of  surplus  property? 

102-75.255     What  are  disposal  agencies' 
specific  responsibilities  concerning  the 
disposal  of  surplus  property? 

102-75.260    When  may  disposal  agencies 
dispose  of  surplus  real  property  by 
exchange  for  privately  owned  property? 

102-75.265    Are  conveyance  documents 
required  to  identify  all  agreements  and 
representations  concerning  property 
restrictions  and  conditions? 
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Applicability  of  Antitrust  Laws 

102-75.270     Must  antitrust  laws  be 

considered  when  disposing  of  property? 

102-75.275    Who  determines  whether  the 
proposed  disposal  would  create  or 
maintain  a  situation  inconsistent  with 
antitrust  laws? 

102-75.280    What  information  concerning  a 
proposed  disposal  must  a  disposal 
agency  provide  to  the  Attorney  General 
to  determine  the  applicability  of  anti- 
trust laws? 

102-75.285    Can  a  disposal  agency  dispose 
of  real  property  to  a  private  interest 
specified  in  §  102-75.270  before  advice 
is  received  from  the  Attorney  General? 

Disposals  Under  Other  Laws 

102-75.290    Can  disposals  of  real  property 
be  made  under  authority  of  laws  other 
than  the  Federal  Property  and 
Administrative  Services  Act  of  1949? 

Credit  Disposals 

102-75.295  What  is  the  policy  on  extending 
credit  in  connection  with  the  disposal  of 
surplus  property? 

Appraisal 

102-75.300    Are  appraisals  required  for  all 

real  property  disposal  transactions? 
102-75.305     What  type  of  appraisal  value 

must  be  obtained  for  real  property 

disposal  transactions? 
102-75.310    Who  must  agencies  use  to 

appraise  the  real  property? 
102-75.315     Are  appraisers  authorized  to 

consider  the  effe<:t  of  historic  covenants 

on  the  fair  market  value? 
102-75.320    Does  appraisal  information 

need  to  be  kept  conHdential? 

Inspection 

102-75.325    What  responsibility  does  the 
landholding  agency  have  to  provide 
persons  the  opportunity  to  inspect 
available  surplus  property? 

Submission  of  Ofiiers  To  Purchase  or 
Lease 

102-75.330    What  form  must  all  offers  to 
purchase  or  lease  be  in? 

Provisions  Relating  to  Asbestos 

102-75.335    Where  asbestos  is  identiHed, 
what  information  must  the  disposal 
agency  incorporate  into  the  offer  to 
purchase  and  in  the  conveyance 
document? 

Provisions  Relating  to  Hazardous 
Substance  Activity 

102-75.340    Where  hazardous  substance 
activity  has  been  identified  on  property 
proposed  for  disposal,  what  information 
must  the  disposal  agency  incorporate 
into  the  offer  to  purchase  and 
conveyance  document? 

102-75.345    What  is  different  about  the 
statements  in  the  offer  to  purchase  and 
conveyance  document  if  the  sale  is  to  a 
potentially  responsible  party  with 
respect  to  the  hazardous  substance 
activity? 


Public  Benefit  Conveyances 

102-75.350    What  are  disposal  agencies' 

responsibilities  concerning  public 

benefit  conveyances? 
102-75.355    What  clau.se  must  be  in  the 

offer  to  purchase  and  conveyance 

documents  for  public  benefit 

conveyances? 
102-75.360    What  wording  must  be  in  the 

non-discrimination  clause  which  is 

required  in  the  offer  to  purchase  and  in 

the  conveyance  document? 

Power  Transmission  Lines 

102-75.365     Do  disposal  agencies  have  to 
notify  State  entities  and  Government 
agencies  that  a  surplus  power 
transmission  line  and  right-of-way  is 
available? 

102-75.370    May  a  State,  or  any  political 
subdivision  thereof,  certify  to  a  disposal 
agency  that  it  needs  a  surplus  power 
transmission  line  and  the  right-of-way 
acquired  for  its  construction  to  meet  the 
requirements  of  a  public  or  cooperative 
power  project? 

102-75.375    What  happens  once  a  State,  or 
political  subdivision,  certifies  that  it 
needs  a  surplus  power  transmission  line 
and  the  right-of-way  acquired  for  its 
construction  to  meet  the  requirements  of 
a  public  or  cooperative  power  project? 

102-75.380    May  power  transmission  lines 
and  rights-of-way  be  disposed  of  in  other 
ways? 

Property  for  Public  Airports 

102-75.385     Do  disposal  agencies  have  the 
responsibility  to  notify  eligible  public 
agencies  that  airport  property  has  been 
determined  to  be  surplus? 

102-75.390     May  surplus  airport  property  be 
conveyed  or  disposed  of  to  a  State, 
political  subdivision,  municipality,  or 
tax-supported  institution  for  a  public 
airport? 

102-75.395    What  does  the  term  "surplus 
airport  property"  mean? 

102-75.400    Is  industrial  property  located 
on  an  airport  also  considered  to  be 
"airport  property'? 

102-75.405    What  responsibilities  does  the 
FAA  have  after  receiving  a  copy  of  the 
notice  (and  a  copy  of  the  Report  of 
Excess  Real  Property  (Standard  Form 
118))  given  to  eligible  public  agencies 
that  there  is  surplus  airport  property? 

102-75.410    What  action  must  the  disposal 
agency  take  after  an  eligible  public 
agency  has  .submitted  a  plan  of  use  and 
application  to  acquire  property  for  a 
public  airport? 

102-75.415    What  happens  after  the 
disposal  agency  receives  the  FAA's 
recommendation  for  disposal  of  the 
property  for  a  public  airport? 

102-75.420    What  happens  if  the  FAA 

informs  the  disposal  agency  that  it  does 
not  recommend  disposal  of  the  property 
for  a  public  airport? 

102-75.425    Who  has  sole  responsibtRty  for 
enforcing  compliance  with  the  terms  and 
conditions  of  disposal  for  projjerty 
disposed  of  for  use  as  a  public  airport?  . 


102-75.430    What  happens  if  property 
conveyed  for  use  as  a  public  airport  is 
revested  in  the  United  States? 

102-75.435    Is  the  Airport  and  Airway 

Development  Act  of  1970  (Airport  Act  of 
1970)  applicable  to  the  transfer  of 
airports  to  State  and  local  agencies? 

Property  for  Use  as  Historic 
Monuments 

102-75.440    Who  must  disposal  agencies 
notify  that  surplus  property  is  available 
for  historic  monument  use? 

102-75.445    Who  can  convey  surplus  real 
and  related  personal  property  for  historic 
monument  use? 

102-75.450    What  type  of  property  is 

suitable  or  desirable  for  use  as  a  historic 
monument? 

102-75.455    May  historic  monuments  be 
used  for  revenue-producing  activities? 

102-75.460    What  information  must 

disposal  agencies  furnish  eligible  public 
agencies? 

102-75.465     What  information  must  eligible 
public  agencies  interested  in  acquiring 
real  property  for  use  as  a  historic 
monument  submit  to  the  appropriate 
regional  or  field  offices  of  the  National 
Park  Service  (NPS)  of  the  Department  of 
the  Interior? 

102-75.470    What  action  must  the  National 
Park  Service  (NPS)  of  the  Department  of 
the  Interior  take  after  an  eligible  public 
agency  has  submitted  an  application  for 
conveyance  of  surplus  property  for  use 
as  a  historic  monument? 

102-75.475     What  happens  after  the 

disposal  agency  receives  the  Secretary  of 
the  Interior's  determination  for  disposal 
of  the  surplus  property  for  a  historic 
monument  and  compatible  revenue- 
producing  activities? 

102-75.480    Who  has  the  responsibility  for 
enforcing  compliance  with  the  terms  and 
conditions  of  disposal  for  surplus 
property  conveyed  for  use  as  a  historic 
monument? 

102-75.485    What  happens  if  property  that 
was  conveyed  for  use  as  a  historic 
monument  is  revested  in  the  United 
States? 

Property  for  Educational  and  Public 
Health  Purposes 

102-75.490    Who  must  notify  eligible  public 
agencies  that  surplus  real  property  for 
educational  and  public  health  purposes 
is  available? 

102-75.495     May  the  Department  of 

Education  or  the  Department  of  Health 
and  Human  Services  notify  nonprofit 
organizations  that  surplus  real  property 
and  related  personal  property  is 
available  for  educational  and  public 
health  purposes? 

102-75.500    Which  Federal  agencies  may 
the  head  of  the  disposal  agency  (or  his 
or  her  designee]  assign  for  disposal 
surplus  real  property  to  be  used  for 
educational  and  public  health  purposes? 

102-75.505    Is  the  request  for  educational  or 
public  health  use  of  a  property  by  an 
eligible  nonprofit  institution  contingent 
upon  the  disposal  agency's  approval? 
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102-75.510    When  must  the  Department  of 
Education  and  the  Department  of  Health 
and  Human  Services  notify  the  disposal 
agency  that  an  eligible  applicant  is 
interested  in  acquiring  the  property? 

102-75.515    What  action  must  the  disposal 
agency  take  after  an  eligible  public 
agency  has  submitted  a  plan  of  use  for 
property  for  an  educational  or  public 
health  requirement? 

102-75.520    What  must  the  Department  of 
Education  or  the  Department  of  Health 
and  Human  Services  address  in  the 
assignment  recommendation  that  is 
submitted  to  the  disposal  agency? 

102-75.525    What  responsibilities  do 
landholding  agencies  have  concerning 
properties  to  be  used  for  educational  and 
public  health  purposes? 

102-75.530    What  happens  if  the 
Department  of  Education  or  the 
Department  of  Health  and  Human 
Services  does  not  approve  any 
applications  for  conveyance  of  the 
property  for  educational  or  public  health 
purposes? 

102-75.535    What  responsibilities  does  the 
Department  of  Education  or  the 
Department  of  Health  and  Human 
Services  have  after  receiving  the  disposal 
agency's  assignment  letter? 

102-75.540    Who  is  responsible  for 

enforcing  compliance  with  the  terms  and 
conditions  of  the  transfer  for  educational 
or  public  health  purposes? 

102-75.545    What  happens  if  property  that 
was  transferred  to  meet  an  educational  or 
public  health  requirement  is  revested  in 
the  United  States  for  noncompliance 
with  the  terms  of  sale,  or  other  cause? 

Property  for  Providing  Self-Help 
Housing  or  Housing  Assistance 

102-75.550    What  does  "self-help  housing 
or  housing  assistance  mean?" 

102-75.555     Which  Federal  agency  receives 
the  property  assigned  for  self-help 
housing  or  housing  assistance  for  low- 
income  individuals  or  families? 

102-75.560     Who  notifies  eligible  public 
agencies  that  real  property  to  be  used  for 
self-help  housing  or  housing  assistance 
purposes  is  available? 

102-75.565    Is  the  requirement  for  self-help 
housing  or  housing  assistance  use  of  the 
property  by  an  eligible  public  agency  or 
nonprofit  organization  contingent  upon 
the  disposal  agency's  approval  of  an 
assignment  recommendation  from  the 
Department  of  Housing  and  Urban 
Development  (HUD)? 

102-75.570    What  happens  if  the  disposal 
agency  does  not  approve  the  assignment 
recommendation? 

102-75.575    Who  notifies  nonprofit 

organizations  that  surplus  real  property 
and  related  personal  property  to  be  used 
for  self-help  housing  or  housing 
assistance  purposes  is  available? 

102-75.580    When  must  HUD  notify  the' 
disposal  agency  that  an  eligible  applicant 
is  interested  in  acquiring  the  property? 

102-75.585    What  action  must  the  disposal 
agency  take  after  an  eligible  public 
agency  has  submitted  a  plan  of  use  for 
property  for  a  self-help  housing  or 
housing  assistance  requirement? 


102-75.590    What  does  the  assignment 
recommendation  contain? 

102-75.595    What  responsibilities  do 
landholding  agencies  have  concerning 
properties  to  be  used  for  self-help 
housing  or  housing  assistance  use? 

102-75.600    What  happens  if  HUD  does  not 
approve  any  applications  for  self-help 
housing  or  housing  assistance  use? 

102-75.605  What  responsibilities  does  HUD 
have  after  receiving  the  disposal  agency's 
assignment  letter? 

102-75.610    Who  is  responsible  for 

enforcing  compliance  with  the  terms  and 
conditions  of  the  transfer  of  the  property 
for  self-help  housing  or  housing 
assistance  use? 

102-75.615    Who  is  responsible  for 

enforcing  compliance  with  the  terms  and 
conditions  of  property  transferred  under 
section  414(a)  of  the  1969  HUD  Act? 

102-75.620    What  happens  if  property  that 
was  transferred  to  meet  a  self-help 
housing  or  housing  assistance  use 
requirement  is  found  to  be  in 
noncompliance  with  the  terms  of  sale? 

Property  for  Use  as  Public  Park  or 
Recreation  Areas 

102-75.625    Which  Federal  agency  is 

assigned  surplus  real  property  for  public 
park  or  recreation  purposes? 

102-75.630    Who  must  disposal  agencies 
notify  that  real  property  for  public  park 
or  recreation  purposes  is  available? 

102-75.635    What  information  must  the 
Department  of  the  Interior  (DOI)  furnish 
eligible  public  agencies? 

102-75.640    When  must  DOI  notify  the 

disposal  agency  that  an  eligible  applicant 
is  interested  in  acquiring  the  property? 

102-75.645    What  responsibilities  do 
landholding  agencies  have  concerning 
properties  to  be  used  for  publiq  park  or 
recreation  purposes? 

102-75.650    When  must  DOI  request 
assignment  of  the  property? 

102-75.655    What  does  the  assignment 
recommendation  contain? 

102-75.660    What  happens  if  DOI  does  not 
approve  any  applications  or  does  not 
submit  an  assignment  recommendation? 

102-75.665    What  happens  affer  the 

disposal  agency  receives  the  assignment 
recommendation  from  DOI? 

102-75.670    What  responsibilities  does  EKDI 
have  after  recei\^ing  the  disposal  agency's 
assignment  letter? 

102-75.675    What  responsibilities  does  the 
grantee  or  recipient  of  the  property  have 
in  accomplishing  or  completing  the 
transfer? 

102-75.680    What  information  must  be 
included  in  the  deed  of  conveyance  of 
any  surplus  property  transferred  for 
public  park  or  recreation  purposes? 

102-75.685    Who  is  responsible  for 

enforcing  compliance  with  the  terms  and 
conditions  of  the  transfer  of  property 
used  for  public  park  or  recreation 
purposes? 

102-75.690    What  happens  if  property  that 
was  transferred  for  use  as  a  public  park 
or  recreation  area  is  revested  in  the 
United  States  by  reason  of 
noncompliance  with  the  terms  or 


conditions  df  disposal,  or  for  other 
cause? 

Property  for  Displaced  Persons 

102-75.695     Who  can  receive  surplus  real 
property  for  the  purpose  of  providing 
replacement  housing  for  persons  who  are 
to  be  displaced  by  Federal  or  federally 
assisted  projects? 

102-75.700    Which  Federal  agencies  may 
solicit  applications  from  eligible  State 
agencies  interested  in  acquiring  the 
property  to  provide  replacement  housing 
for  persons  being  displaced  by  Federal  or 
federally  assisted  projects? 

102-75.705    When  must  the  Federal  agency 
notify  the  disposal  agency  that  an 
eligible  State  agency  is  interested  in 
acquiring  the  property  under  section 
218? 

102-75.710    What.responsibilities  do 

landholding  and  disposal  agencies  have 
concerning  properties  used  for  providing 
replacement  housing  for  persons  who 
will  be  displaced  by  Federal  or  federally 
.  assisted  projects? 

102-75.715  When  can  a  Federal  agency 
request  transfer  of  the  property  to  the 
selected  State  agency? 

102-75.720  Is  there  a  specific  or  preferred 
format  for  the  transfer  request  and  who 
should  receive  it? 

102-75.725  What  does  the  transfer  request 
contain? 

102-75.730    What  happens  if  a  Federal 

agency  does  not  submit  a  transfer  request 
to  the  disposal  agency  for  property  to  be 
used  for  replacement  housing  for  persons 
who  will  be  displaced  by  Federal  or   . 
federally  assisted  projects? 

102-75.735     What  happens  after  the 
disposal  agency  receives  the  transfer 
request  from  the  Federal  agency? 

102-75.740  Does  the  State  agency  have  any 
responsibilities  in  helping  to  accomplish 
the  transfer  of  the  property? 

102-75.745  What  happens  if  the  property 
transfer  request  is  not  approved  by  the 
disposal  agency? 

Property  for  Correctional  Facility,  Law 
Enforcement,  or  Emergency 
Management  Response  Purposes 

102-75.750    Who  is  eligible  to  receive 
surplus  real  and  related  personal 
property  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  purposes? 

102-75.755    Which  Federal  agencies  must 
the  disposal  agency  notify  concerning 
the  availability  of  surplus  properties  for 
correctional  facility,  law  enforcement,  or 
emergency  management  response 
purposes? 

102-75.760    Who  must  the  Office  of  Justice 
Programs  (OJP)  and  the  Federal 
Emergency  Management  Agency  (FEMA) 
notify  that  surplus  real  property  is 
available  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  purposes? 

102-75.765     What  does  the  term  "law 
enforcement"  mean? 

102-75.770    Is  the  disposal  agency  required 
to  approve  a  determination  by  the 
Department  of  Justice  that  identifies 
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surplus  property  for  correctional  facility 
use  or  for  law  enforcement  use? 

102-75.775     Is  the  disposal  agency  required 
to  approve  a  determination  by  FEMA 
that  identifies  surplus  property  for 
emergency  management  response  use? 

102-75.780    When  must  DOJ  or  FEMA 
notify  the  disposal  agency  that  an 
eligible  applicant  is  interested  in 
acquiring  the  property? 

102-75.785    What  specifically  must  DOJ  or 
FEMA  address  in  the  assignment  request 
or  recommendation  that  is  submitted  to 
the  disposal  agency? 

102-75.790     What  responsibilities  do 
landholding  agencies  and  disposal 
agencies  have  concerning  properties  to 
be  used  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  purposes? 

102-75.795     What  happens  after  the 

disposal  agency  receives  the  assignment 
request  by  DOJ  or  FEMA? 

102-75.800    What  information  must  be 
included  in  the  deed  of  conveyance? 

102-75.805     Who  is  responsible  for 

enforcing  compliance  with  the  terms  and 
conditions  of  the  transfer  of  the  property 
used  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  purposes? 

102-75.810    What  responsibilities  do  OJP  or 
FEMA  have  if  they  discover  any 
information  indicating  a  change  in  use  of 
a  transferred  property? 

102-75.815    What  happens  if  property 
conveyed  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  purposes  is  found  to  be  in 
noncompliance  with  the  terms  of  the 
conveyance  documents? 

Property  for  Port  Facility  Use 

102-75.820    Which  Federal  agency  is 
eligible  to  receive  surplus  real  and 
related  personal  property  for  the 
development  or  operation  of  a  port 
facility? 

102-75.825    Who  must  the  disposal  agency 
notify  when  surplus  real  and  related 
{personal  property  is  available  for  port 
facility  use? 

102-75.830    What  does  the  surplus  notice 
contain? 

102-75.835     When  must  DOT  notify  the 

disposal  agency  that  an  eligible  applicant 
is  interested  in  acquiring  the  property? 

102-75.840    What  action  must  the  disposal 
agency  take  after  an  eligible  public 
agency  has  submitted  a  plan  of  use  for 
and  an  application  to  acquire  a  port 
facility  property? 

102-75.845    What  must  DOT  address  in  the 
assignment  recommendation  submitted 
to  the  disposal  agency? 

102-75.850    What  responsibilities  do 

landholding  agencies  have  concerning 
properties  to  be  used  in  the  development 
or  operation  of  a  port  facility? 

102-75.855    What  happens  if  DOT  does  not 
submit  an  assignment  recommendation? 

102-75.860     What  happens  after  the 

disposal  agency  receives  the  assignment 
recommendation  from  DOT? 

102-75.865  What  responsibilities  does  IXJT 
have  after  receiving  the  disposal  agency's 
assignment  letter? 


102-75.870     Who  is  responsible  for 

enforcing  compliance  with  the  terms  and 
conditions  of  the  port  facility 
conveyance? 

102-75.875     What  happens  in  the  case  of 
repossession  by  the  United  States  under 
a  reversion  of  title  for  noncompliance 
with  the  terms  or  conditions  of 
conveyance? 

Negotiated  Sales 

102-75.880    When  may  executive  agencies 

conduct  negotiated  sales? 
102-75.885     What  are  executive  agencies' 

responsibilities  concerning  negotiated 

sales? 
102-75.890    What  clause  must  be  in  the 

offer  to  purchase  and  conveyance 

documents  for  negotiated  sales  to  public 

agencies? 
102-75.895    What  wording  must  be  in  the 

excess  profits  clause  which  is  required  in 

the  offer  to  purchase  and  in  the 

conveyance  document? 
102-75.900    What  is  a  negotiated  sale  for 

economic  development  purposes? 

Explanatory  Statements  for  Negotiated 
Sales 

102-75.905    When  must  the  disposal  agency 

prepare  an  explanatory  statement? 
102-75.910    Are  there  any  exceptions  to  this 

policy  of  preparing  explanatory 

statements? 
102-75.915    Do  disposal  agencies  need  to 

retain  a  copy  of  the  explanatory 

statement? 
102-75.920    Where  is  the  explanatory 

statement  sent? 
102-75.925    Is  GSA  required  to  furnish  the 

disposal  agency  with  the  explanatory 

statement's  transmittal  letter  sent  to 

Congress? 
102-75.930    What  happens  if  there  is  no 

objection  by  an  appropriate  committee  or 

subcommittee  of  Congress  concerning 

the  proposed  negotiated  sale? 

Public  Sales 

102-75.935    What  are  disposal  agencies' 
responsibilities  concerning  public  sales? 

Nonfederal  Interim  Use  of  Surplus 
Property 

102-75.940    Can  landholding  agencies 
outlease  surplus  real  property  for 
nonfederal  interim  use? 

Subpart  D — Management  of  Excess 
and  Surplus  Real  Property 

102-75.945    What  is  GSA's  policy 

concerning  the  physical  care,  handling, 
protection,  and  maintenance  of  excess 
and  surplus  real  property  and  related 
personal  property? 

Taxes  and  Other  Obligations 

102-75.950    Who  has  the  responsibility  for 
paying  taxes  and  other  obligations 
pending  transfer  or  disposal  of  the 
property? 


Decontamination 

102-75.955    Who  is  responsible  for 

deconteuninating  excess  and  surplus  real 
property? 

Improvements  or  Alterations 

102-75.960    May  landholding  agencies 
make  improvements  or  alterations  to 
excess  or  surplus  property  in  those  cases 
where  disposal  is  otherwise  not  feasible? 

Protection  and  Maintenance 

102-75.965    Who  must  perform  the 

protection  and  maintenance  of  excess 
and  surplus  real  property  pending 
transfer  to  another  Federal  agency  or 
disposal? 

102-75.970  How  long  is  the  landholding 
agency  responsible  for  the  expense  of 
protection  and  maintenance  of  excess 
and  surplus  real  property  pending  its 
transfer  or  disposal? 

102-75.975    What  happens  if  the  property  is 
not  conveyed  or  disposed  of  during  this 
time  frame? 

102-75.980    Who  is  responsible  for 

protection  and  maintenance  expenses  if 
there  is  no  written  agreement  or  no 
Congressional  appropriation  to  the 
disposal  agency? 

Assistance  in  Disposition 

102-75.985     Is  the  landholding  agency 
required  to  assist  the  disposal  agency  in 
the  disposition  process? 

Subpart  E— AlMndonment, 
Destruction,  or  Donation  to  Public 
Bodies 

102-75.990    May  Federal  agencies  abandon, 
destroy,  or  donate  to  public  bodies  real 
property? 

Dangerous  Property 

102-75.995     May  Federal  agencies  dispose 
of  dangerous  property? 

Determinations 

102-75.1000    How  is  the  decision  made  to 
abandon,  destroy,  or  donate  property? 

102-75.1005    Who  can  make  the 

determination  within  the  Federal  agency 
on  whether  a  property  can  be 
abandoned,  destroyed,  or  donated? 

102-75.1010    When  is  a  reviewing  authority 
required  to  approve  the  determination 
concerning  a  property  that  is  to  be 
abandoned,  destroyed,  or  donated? 

Restrictions 

102-75.1015    Are  there  any  restrictions  on 
Federal  agencies  concerning  property 
donations  to  public  bodies? 

Disposal  Costs 

102-75.1020  Are  public  bodies  ever 
required  to  pay  the  disposal  costs 
associated  with  donated  property? 

Abandonment  and  Destruction 

102-75.1025    When  can  a  Federal  agency 
abandon  or  destroy  improvements  on 
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land  or  related  personal  property  in  lieu 
of  donating  it  to  a  public  body? 

102-75.1030    May  Federal  agencies  abandon 
or  destroy  property  in  any  manner  they 
decide? 

102-75.1035    Are  there  any  restrictions  on 
Federal  agencies  concerning  the 
abandonment  or  destruction  of 
improvements  on  land  or  related 
personal  property? 

102-75.1040    May  Federal  agencies  abandon 
or  destroy  improvements  on  land  or 
related  personal  property  before  public 
notice  is  given  of  such  proposed 
abandonment  or  destruction? 

102-75.1045     Are  there  exceptions  to  the 
policy  that  requires  public  notice  be 
given  before  Federal  agencies  abandon  or 
destroy  improvements  on  land  or  related 
personal  property? 

102-75.1050    Is  there  any  property  for 
which  this  subpart  does  not  apply? 

Subpart  F— Delegations 

Delegation  to  Department  of  Defiense 
(DOD) 

102-75.1055    What  is  the  policy  governing 
delegations  of  real  property  disposal 
authority  to  the  Secretary  of  Defense? 

102-75.1060'    What  must  the  Secretary  of 
Defense  do  before  determining  that  DOD- 
controlled  excess  real  property  and 
related  personal  property  is  not  required 
for  the  needs  of  any  Federal  agency  and 
prior  to  disposal? 

102-75.1065    When  using  a  delegation  of 
real  property  disposal  authority  under 
this  subpart,  is  the  DOD  required  to 
report  excess  property  to  GSA? 

102-75.1070    Can  this  delegation  of 

authority  to  the  Secretary  of  Defense  be 
redelegated? 

Delegation  to  Department  of 
Agriculhire  (USDA) 

102-75.1075     What  is  the  policy  governing 
delegations  of  real  property  disposal 
authority  to  the  Secretary  of  Agriculture? 

102-75.1080    What  must  the  Secretary  of 
Agriculture  do  before  determining  that 
USDA-controlled  excess  real  property 
and  related  personal  property  is  not 
required  for  the  needs  of  any  Federal 
agency  and  prior  to  disposal? 

102-75.1085    When  using  a  delegation  of 
real  property  disposal  authority  under 
this  subpart,  is  the  USDA  required  to 
report  excess  property  to  GSA? 

102-75.1090    Can  this  delegation  of 

authority  to  the  Secretary  of  Agriculture 
be  redelegated? 

Delegation  to  the  Department  of  the 
Interior 

102-75.1095  What  is  the  policy  governing 
delegations  of  authority  to  the  Secretary 
of  the  Interior? 

102-75.1100    Can  this  delegation  of 

authority  to  the  Secretary  of  the  Interior 
be  redelegated? 

102-75.1105  What  other  responsibilities 
does  the  Secretary  of  the  Interior  have 
under  this  delegation  of  authority? 


Native  American-Related  Delegations        Public  Notice  of  Determination 


102-75.1110  What  is  the  policy  governing 
delegations  of  authority  to  the  Secretary 
of  the  Interior,  the  Secretary  of  Health 
and  Human  Services,  and  the  Se  retary 
of  Education  for  property  used  in  the 
administration  of  any  Native  American- 
related  functions? 

102-75.1115    Are  there  any  limitations  or 
restrictions  on  this  delegation  of 
authority? 

102-75.1120    Does  the  property  have  to  be 
federally  screened? 

102-75.1 125  Can  the  transfer/retransfer 
under  this  delegation  be  at  no  cost  or 
without  consideration?  * 

102-75.1130    What  action  must  the 
Secretary  requesting  the  transfer  take 
where  funds  were  not  programmed  and 
appropriated  for  acquisition  of  the 
property?  , 

102-75.1135    May  this  delegation  of 

authority  to  the  Secretary  of  the  Interior, 
the  Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of  Education 
be  redelegated? 

Subpart  G — Conditional  Gifts  of  Real 
Property  To  Further  ttie  Defanse  Effort 

102-75.1140    What  is  the  policy  governing 

the  acceptance  or  rejection  of  a 

conditional  gift  of  real  property  for  a 

particular  defense  purpose? 
102-75.1145    What  action  must  the  Federal 

agency  receiving  an  offer  of  a  conditional 

gift  take? 
102-75.1150    What  happens  to  the  gift  if 

GSA  determines  it  to  be  acceptable? 
102-75.1155    May  an  acceptable  gift  of 

property  be  converted  to  money? 

Subpart  H— Use  of  Federal  Real 
Property  To  Assist  the  Homeless 

Definitions 

102-75.1160    What  definitions  apply  to  this 
subpart?  i 

Applicability 

102-75.1165    What  is  the  applicability  of 
this  subpart? 

Collecting  the  Information 

102-75.1170    How  will  information  be 
collected? 

Suitability  Determination 

102-^75. 1 1 75    Who  issues  the  suitability 
determination? 

Real  Property  Reported  Excess  to  GSA 

102-75.1180    For  the  purposes  of  this 
subpart,  what  is  the  policy  concerning 
real  property  reported  excess  to  GSA? 

Suitability  Criteria 

102-75.1185    What  are  suitability  criteria? 
Determination  of  Availability 

102-75.1190    What  is  the  policy  concerning 
determination  of  availability  statements? 


102-75.1195     What  is  the  policy  concerning 
making  public  the  notice  of 
determination? 

Application  Process 

102-75.1200    How  may  representatives  of 
the  homeless  apply  for  the  use  of 
properties  to  assist  the  homeless? 

Action  on  Approved  Applications 

102-75.1205    What  action  must  be  taken  on 
approved  applications? 

Unsuitable  Properties 

102-75.1210    What  action  must  be  taken  on 
properties  determined  unsuitable  for 
homeless  assistance? 

No  Applications  Approved 

102-75.1215     What  action  must  be  taken  if 
there  is  no  expression  of  interest? 

Authority:  40  U.S.C.  486(c),  483(a),  and 
484:  E.O.  12512.  50  FR  18453,  3  CFR,  1985 
Comp.,  p.  340. 

Subpart  A— General  Provisions 

§  1 02-75.5    What  Is  the  scope  of  this  part? 
The  real  property  policies  contained 
in  this  part  apply  to  Federal  agencies, 
including  the  General  Services 
Administration  (GSA)/Public  Buildings 
Service  (PBS),  operating  under,  or 
subject  to,  the  authorities  of  the 
Administrator  of  General  Services. 
Federal  agencies  with  authority  to 
dispose  of  real  property  under  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  will 
be  referred  to  as  "disposal  agencies"  in 
this  part.  Except  in  rare  instances  where 
GSA  delegates  disposal  authority  to  a 
Federal  agency,  the  "disposal  agency" 
as  used  in  this  part  refers  to  GSA. 

§102-75.10    What  basic  real  property 
disposal  policy  governs  disposal  agencies? 

Disposal  agencies  must  provide,  in  a 
timely,  efficient,  and  cost  effective 
manner,  the  full  range  of  real  estate 
services  necessary  to  support  their  real 
property  utilization  and  disposal  needs. 
Landholding  agencies  must  survey  the 
real  property  under  their  custody  or 
control  to  identify  property  that  is  not 
utilized,  underutilized,  or  not  being  put 
to  optimum  use.  Disposal  agencies  must 
have  adequate  procedures  in  place  to 
promote  the  effective  utilization  and 
disposal  of  such  real  property. 

Real  Property  Disposal  Services 

§102-75.15    What  real  property  disposal 
services  must  disposal  agencies  provide? 
Disposal  agencies  must  provide  real 
property  disposal  services  for  real 
property  assets  imder  their  custody  and- 
control,  such  as  the  utilization  of  excess 
property,  surveys,  and  the  disposal  of 
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surplus  property,  which  includes  public 
benefit  conveyances,  negotiated  sales, 
public  sales,  related  disposal  services, 
and  appraisals. 

§  102-75.20    How  can  Federal  agencies 
wttt)  independent  disposal  autt)ority  obtain 
related  disposal  services? 

Federal  agencies  with  independent 
disposal  authority  are  encouraged  to 
obtain  utilization,  disposal,  and  related 
services  from  those  agencies  with 
expertise  in  real  property  disposal,  such 
as  GSA,  as  allowed  by  31  U.S.C.  1535 
(the  Economy  Act),  so  that  they  can 
remain  focused  on  their  core  mission. 

Subpart  B — Utilization  of  Excess  Real 
Property 

§  1 02-75.25    Wtiat  are  landhotding 
agencies'  responsit>ilities  concerning  ttie 
utilization  of  excess  property? 

Landholding  agencies'  responsibilities 
concerning  the  utilization  of  excess 
property  are  to: 

(a)  Achieve  maximum  use  of  their  real 
property,  in  terms  of  economy  and 
efficiency,  to  minimize  expenditures  for 
the  purchase  of  real  property; 

(bj  Increase  the  identification  and 
reporting  of  their  excess  real  property; 
and 

(c)  Fulfill  its  needs  for  real  property, 
so  far  as  practicable,  by  utilization  of 
real  property  determined  excess  by 
other  agencies,  pursuant  to  the 
provision  of  this  part,  before  it 
purchases  nonfederal  real  property. 

§  1 02-75.30    What  are  disposal  agencies' 
responsibilities  concerning  the  utilization  of 
excess  property? 

Disposal  agencies'  responsibilities 
concerning  the  utilization  of  excess 
property  are  to: 

(a)  Provide  for  the  transfer  of  excess 
real  property  among  Federal  agencies,  to 
mixed-ownership  Government 
corporations,  and  to  the  municipal 
government  of  the  District  of  Columbia; 
and 

(b)  Resolve  conflicting  requests  for 
transferring  real  property  that  the 
involved  agencies  cannot  resolve. 

§102-75.35    What  are  GSA's 
responsibilities  concerning  the 
identification  of  unneeded  Federal  real 
property? 

In  accordance  with  Executive  Order 
12512,  the  Administrator  of  General 
Services  is  responsible  for  providing 
Govenmientwide  policy,  oversight,  and 
guidance  for  Federal  real  property 
management.  The  Administrator  of 
General  Services  must  issue  standards, 
procedures,  and  guidelines  for 
surveying  the  real  property  holdings  of 
executive  agencies  on  a  continuing  basis 
to  identify  properties  which  are  not 


utilized,  are  underutilized,  or  are  not 
being  put  to  optimiun  use.  In  addition, 
the  Administrator  must  develop  survey 
reports  describing  any  property  or 
portion  thereof  which,  in  his  or  her 
judgment,  is  not  utilized,  is 
underutilized,  or  is  not  being  put  to 
optimum  use,  and  which  should  be 
reported  as  excess  property.  These 
provisions  are  presently  limited  to  fee- 
owned  properties  and  supporting 
leaseholds  and  lesser  interests  located 
within  the  States  of  the  United  States, 
the  District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  Guam,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Virgin  Islands. 

Standards 

§  1 02-75.40    What  are  the  standards  that 
each  executive  agency  must  use  to  Identify 
unneeded  Federal  real  property? 

Each  executive  agency  must  identify 
unneeded  Federal  property  using  the 
following  standards: 

(a)  Not  utilized. 

(b)  Underutilized. 

(c)  Not  being  put  to  optimum  use. 

§102-75.45    What  does  the  term  "Not 
utilized"  mean? 

Not  utilized  means  an  entire  property 
or  portion  thereof,  with  or  without 
improvements,  not  occupied  for  current 
program  purposes  of  the  accountable 
executive  agency,  or  occupied  in 
caretaker  status  only. 

§102-75.50    What  does  the  term 
"UrKferutilized"  mean? 

Underutilized  means  an  entire 
property  or  portion  thereof,  with  or 
without  improvements,  which  is  used: 

(1)  Irregularly  or  intermittently  by  the 
accountable  executive  agency  for 
current  program  purposes  of  that 
agency;  or 

(2)  For  current  program  purposes  that 
can  be  satisfied  with  only  a  portion  of 
the  property. 

§  1 02-75.55    What  does  the  term  "Not 
being  put  to  optimum  use"  mean? 

Not  being  put  to  optimum  use  means 
an  entire  property  or  portion  thereof, 
with  or  without  improvements,  which: 

(1)  Even  though  used  for  current 
program  purposes,  the  nature,  value,  or 
location  of  the  property  is  such  that  it 
could  be  utilized  for  a  different  and 
significantly  higher  and  better  purpose; 
or 

(2)  The  costs  of  occupying  are 
substantially  higher  than  other  suitable 
properties  that  could  be  made  available 
through  transfer,  purchase,  or  lease  with 
total  net  savings  to  the  Government, 
after  considering  property  values,  costs 


of  moving,  occupancy,  operational 
efficiency,  environmental  effects, 
regional  planning,  and  employee 
morale. 

Guidelines 

§  1 02-75.60    What  are  landholding 
agencies'  responsibilities  concerning  real 
property  surveys? 

A  landholding  agency's 
responsibilities  concerning  real  property 
utilization  surveys  are  to: 

(a)  Survey  real  property  under  its 
control  (i.e.,  property  reported  on  its 
financial  statements)  at  least  annually  to 
identify  property  that  is  not  utilized, 
underutilized,  or  not  being  put  to 
optimum  use.  When  other  needs  for  the 
property  are  identified  or  recognized, 
the  agency  must  determine  whether 
continuation  of  the  current  use  or 
another  use  would  better  serve  the 
public  interest,  considering  both  the 
Federal  agency's  needs  and  the 
property's  location.  In  conducting 
annual  reviews  of  their  property 
holdings,  the  GSA  Customer  Guide  to 
Real  Property  Disposal  can  provide 
guidelines  for  executive  agencies  to 
consider  in  identifying  unneeded 
Federal  real  property; 

(b)  Maintain  its  inventory  of  real 
property  at  the  absolute  minimum 
consistent  with  economical  and  efficient 
conduct  of  the  affairs  of  the  agency;  and 

(c)  Promptly  report  to  GSA  real 
property  that  it  has  determined  to  be 
excess. 

§  1 02-75.65    Why  is  it  important  for 
executive  agencies  to  notify  ttie  disposal 
.  agency  of  its  real  property  needs? 

It  is  important  that  each  executive 
agency  notify  the  disposal  agency  of  its 
real  property  needs  in  order  to 
determine  whether  the  excess  or  surplus 
property  of  another  agency  is  available 
which  would  meet  its  need  and  prevent 
the  unnecessary  purchase  or  lease  of 
real  property. 

§  1 02-75.70    Are  ttiere  any  exceptions  to 
this  notification  policy? 

Yes,  executive  agencies  are  not 
required  to  notify  the  disposal  agency 
when  an  agency's  proposed  acquisition 
of  real  property  is  dictated  by  such 
factors  as  exact  geographical  location, 
topography,  engineering,  or  similar 
characteristics  which  limit  the  possible 
use  of  other  available  property.  For 
example,  executive  agencies  are  not 
required  to  notify  disposal  agencies 
concerning  the  acquisition  of  real 
property  for  a  dam  site,  reservoir  area, 
or  the  construction  of  a  generating  plant 
or  a  substation,  since  specific  lands  are 
needed,  which  limit  the  possible  use  of 
other  available  property.  Therefore,  no 
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useful  purpose  would  be  served  by 
notifying  the  disposal  eigency. 

f  1 02-75.75    What  is  the  most  Important 
consideration  in  evaluating  a  proposed 
transfer  of  excess  real  property? 

In  every  case  of  a  proposed  transfer  of 
excess  real  property,  the  most  important 
consideration  is  the  validity  and 
appropriateness  of  the  requirement 
upon  which  the  proposal  is  based.  Also, 
a  proposed  transfer  must  not  establish  a 
new  program  which  has  never  been 
reflected  in  any  previous  budget 
submission  or  congressional  action. 
Additionally,  a  proposed  transfer  must 
not  substantially  ibcrease  the  level  of  an 
agency's  existing  programs  beyond  that 
which  has  been  contemplated  in  the 
President's  budget  or  by  the  Congress. 

§  1 02-75.80    What  are  an  executive 
agency's  responsibilities  before  requesting 
a  transfer  of  excess  real  property? 

Before  requesting  a  transfer  of  excess 
real  property,  an  executive  agency  must: 

(a)  Screen  its  own  property  holdings 
to  determine  whether  the  new 
requirement  can  be  met  through 
improved  utilization  of  existing  real 
property;  however,  the  utilization  must 
be  for  purposes  that  are  consistent  with 
the  highest  and  best  use  of  the  property 
under  consideration; 

(b)  Review  all  real  property  under  its 
accountability  which  it  has  been 
permitted  or  outleased  and  terminate 
the  permit  or  lease  for  any  property,  or 
portion  thereof,  suitable  for  the 
proposed  need  if  termination  is  not 
prohibited  by  the  terms  of  the  permit  or 
lease. 

(c)  Utilize  property  that  is  or  can  be 
made  available  under  §  102-75. 80(a)  or 
(b)  for  the  proposed  need  in  lieu  of 
requesting  a  transfer  of  excess  real 
property  and  reassign  the  property, 
when  appropriate: 

(d)  Ensure  that  the  appraised  fair 
market  value  of  the  excess  real  property 
proposed  for  transfer  will  not 
substantially  exceed  the  probable 
purchase  price  of  other  real  property 
which  would  be  suitable  for  the 
intended  purpose; 

(e)  Limit  the  size  and  quantity  of 
excess  real  property  to  be  transferred  to 
the  actual  requirements  and  separate,  if 
possible,  other  portions  of  the  excess 
installation  for  possible  disposal  to 
other  agencies  or  to  the  public;  and 

(f)  Consider  the  design,  layout, 
geographic  location,  age,  state  of  repair, 
and  expected  maintenance  costs  of 
excess  real  property  proposed  for 
transfer;  agencies  must  be  able  to 
demonstrate  that  the  transfer  will  be 
more  economical  over  a  sustained 
period  of  time  than  the  acquisition  of  a 


new  facility  specifically  planned  for  the 
purpose. 

§  1 02-75.85    Can  disposal  agencies 
transfer  excess  real  property  to  agencies 
for  programs  which  appear  to  be  scheduled 
for  substantial  curtailment  or  termination? 

Yes,  but  only  on  a  temporary  basis 
with  the  condition  that  the  property  will 
be  released  for  further  Federal 
utilization  or  disposal  as  surplus 
property  at  an  agreed  upon  time  when 
the  transfer  is  arranged. 

§  102-75.90    How  is  excess  real  property 
needed  for  office,  storage,  and  related, 
purposes  normally  transferred  to  the 
requesting  agency? 

GSA  may  temporarily  assign  or  direct 
the  use  of  such  excess  real  property  to 
the  requesting  agenc>'.  See  §  102-75.240. 

§  1 02-75.95    Can  Federal  agencies  which 
normally  do  not  require  real  property  (other 
than  for  office,  storage,  and  related 
purposes)  or  which  may  not  have  statutory 
auttiority  to  acquire  such  property,  obtain 
ttie  use  of  excess  real  property? 

Yes.  GSA  can  authorize  the  use  of 
excess  real  property  for  an  approved 
program.  See  §  102-75.240. 

Land  Withdrawn  or  Reserved  From  the 
Public  Domain 

§  1 02-75.1 00    When  an  agency  holds  land 
withdrawn  or  reserved  from  the  public 
domain  and  determines  that  it  no  longer 
needs  this  land,  what  must  it  do? 

An  agency  holding  unneeded  land 
withdrawn  or  reserved  from  the  public 
domain  must  submit  to  the  appropriate 
GSA  regional  office  a  Report  of  Excess 
Real  Property  (Standard  Form  118),  with 
appropriate  Schedules  A,  B,  and  C,  only 
when: 

(a)  It  has  filed  a  notice  of  intention  to 
relinquish  with  the  Department  of  the 
Interior  (43  CFR  part  2372,  et  seq.)  and 
sent  a  copy  of  the  notice  to  the 
appropriate  GSA  regional  office; 

(b)  The  Department  of  the  Interior  has 
notified  the  agency  that  the  Secretary  of 
the  Interior  has  determined  that  the 
lands  are  not  suitable  for  return  to  the 
public  domain  for  disposition  under  the 
general  public  land  laws  because  the 
lands  are  substantially  changed  in 
character  by  improvements  or 
otherwise:  and 

(c)  The  Department  of  the  Interior 
provides  a  report  identifying  whether  or 
not  any  other  agency  claims  primary, 
joint,  or  secondary  jiu"isdiction  over  the 
lands  and  whether  its  records  show  that 
the  lands  are  enciunbered  by  rights  or 
privileges  imder  the  public  land  laws, 


§  1 02-75.1 05    What  responsibility  does  the 
Department  of  ttie  Interior  have  if  it 
determines  that  minerals  in  the  land  are 
unsuitable  for  disposition  under  ttie  public 
land  mining  and  mineral  leasing  laws? 

In  such  cases,  the  Department  of  the 
Interior  must: 

(a)  Notify  the  appropriate  GSA 
regional  office  of  such  a  determination; 
and 

(b)  Authorize  the  landholding  agency 
to  identify  in  the  Standard  Form  118 
any  minerals  in  the  land  that  the 
Department  of  the  Interior  determines  to 
be  unsuitable  for  disposition  under  the 
public  land  mining  and  mineral  leasing 
laws. 

Transfers  Under  Other  Laws 

§  1 02-75.1 1 0    Can  transfers  of  real 
property  be  made  under  authority  of  laws 
other  tttan  the  Federal  Property  and 
Administrative  Services  Act  of  1 949? 

Transfers  of  real  property  must  be 
made  only  under  the  authority  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  unless  the 
Administrator  of  General  Services 
determines  in  each  case  that  the  transfer 
provisions  of  any  such  other  law  are 
consistent  with  the  authority  conferred 
by  this  Act.  The  provisions  of  this 
section  shall  not  apply  to  transfers  of 
real  property  authorized  to  be  made  by 
section  602(d)  of  the  Act  or  by  any 
special  statute  which  directs  or  requires 
an  executive  agency  to  transfer  or 
convey  specifically  described  real 
property  in  accordance  with  the 
provisions  of  that  statute. 

Reporting  of  Excess  Real  Property 

§  1 02-75.1 1 S  Must  reports  of  excess  real 
property  and  related  personal  property  be 
prepared  on  specific  forms? 

Yes,  landholding  agencies  must 
prepare  reports  of  excess  real  property 
and  related  personal  property  on: 

(a)  Standard  Form  (SF)  118,  Report  of 
Excess  Real  Property,  and 
accompanying  Standard  Form  118a, 
Buildings  Structures,  Utilities,  and 
Miscellaneous  Facilities.  Schedule  A;   , 

(b)  Standard  Form  118b,  Land, 
Schedule  B;  and 

(c)  Standard  Form  118c,  Related 
Personal  Property,  Schedule  C. 

§  102-75.120    Is  there  any  other 
information  that  needs  to  accompany  (or  be 
submitted  with)  the  Report  of  Excess  Real 
Property  (Standard  Form  118)? 

Yes,  in  all  cases  where  Government- 
owned  land  is  reported  excess, 
executive  agencies  must  include  a  title 
report,  prepared  by  a  qualified 
employee  of  the  lanflholding  agency, 
documenting  the  Government's  title  to 
the  property. 
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Title  Report 

§  1 02-75. 1 25    What  information  must 
agencies  include  in  tt>e  title  report? 

When  completing  the  title  report, 
agencies  must  include: 

(a)  The  description  of  the  property: 

(b)  The  date  title  vested  in  the  United 
States: 

(c)  All  exceptions,  reservations, 
conditions,  and  restrictions,  relating  to 
the  title; 

(d)  Detailed  information  concerning 
any  action,  tbing,  or  circumstance  that 
occurred  from  the  date  the  United  States 
acquired  the  property  to  tbe  date  of  tbe 
report  which  in  any  way  affected  or  may 
have  affected  tbe  United  States'  right, 
title,  and  interest  in  and  to  tbe  real 
property  (including  copies  of  legal 
comments  or  opinions  discussing  tbe 
manner  in  which  and  tbe  extent  to 
which  such  right,  title,  or  interest  may 
have  been  affected).  In  tbe  absence  of 
any  such  action,  thing,  or  circumstance, 
a  statement  to  that  effect  must  be  made 

a  part  of  the  report; 

(c)  Tbe  status  of  civil  and  criminal 
jurisdiction  over  tbe  land  that  is 
peculiar  to  the  property  by  reason  of  it 
being  Government-owned  land.  In  the 
absence  of  any  special  circumstances,  a 
statement  to  that  effect  must  be  made  a 
part  of  the  report; 

(f)  Detailed  information  regarding  any 
known  flood  hazards  or  flooding  of  tbe 
property,  and,  if  the  property  is  located 
in  a  flood-plain  or  on  wetlands,  a  listing 
of  restricted  uses  (along  with  the 
citations)  identified  in  Federal,  State,  or 
local  regulations  as  required  by 
Executive  Orders  11988  and  11990  of 
May  24,  1977; 

(g)  The  specific  identification  and 
description  of  fixtures  and  related 
personal  property  tbat  have  possible 
historic  or  artistic  value; 

(h)  Tbe  historical  significance  of  tbe 
property  and  whether  tbe  property  is 
listed,  is  eligible  for.  or  has  been 
nominated  for  listing  in  tbe  National 
Register  of  Historic  Places  or  is  in 
proximity  to  a  property  on  tbe  National 
Register.  If  the  landholding  agency  is 
aware  of  any  effort  by  tbe  public  to  have 
the  property  listed  on  tbe  National 
Register,  it  must  also  include  this 
information; 

(i)  A  description  of  tbe  type,  location, 
and  condition  of  asbestos  incorporated 
in  the  construction,  repair,  or  alteration 
of  any  building  or  improvement  on  the 
property  [e.g.,  fire-proofing,  pipe 
insulation,  etc.)  and  a  description  of  any 
asbestos  control  measures  taken  for  tbe 
property.  Agencies  must  also  provide  to 
GSA  any  available  indication  of  costs 
and/or  time  necessary  to  remove  all  or 
any  portion  of  tbe  asbestos-containing 


materials.  Agencies  are  not  required  to 
conduct  any  specific  studies  and/or 
tests  to  obtain  this  information.  (The 
provisions  of  this  subpart  do  not  apply 
to  asbestos  on  Federal  property  which  is 
subject  to  section  120(h)  of  tbe 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Public  Law 
99-499);  and 

(j)  A  statement  indicating  whether  or 
not.  during  the  time  the  property  was 
owned  by  tbe  United  States,  any 
hazardous  substance  activity,  as  defined 
by  regulations  issued  by  the 
Environmental  Protection  Agency  at  40 
CFR  part  373.  took  place  on  the 
property.  Hazardous  substance  activity 
includes  situations  where  any 
hazardous  substance  was  stored  for  one 
year  or  more,  known  to  have  been 
released,  or  disposed  of  on  tbe  property. 
Agencies  reporting  such  property  shall 
review  the  regulations  issued  by  tbe 
Environmental  Protection  Agency  at  40 
CFR  part  373  for  details  on  the 
information  required. 

§  1 02-75.1 30    If  tiazardous  substance 
activity  took  place  on  Xhe  property,  wtiat 
specific  information  must  an  agency 
include  on  the  title  report? 

If  hazardous  substance  activity  took 
place  on  tbe  property,  the  reporting 
agency  must  include  information  on  tbe 
type  and  quantity  of  such  hazardous 
substance  and  tbe  time  at  which  such 
storage,  release,  or  disposal  took  place. 
The  reporting  agency  must  also  advise 
the  disposal  agency  if  all  remedial 
action  necessary  to  protect  human 
health  and  tbe  environment  with 
respect  to  any  such  hazardous  substance 
activity  was  taken  before  the  date  tbe 
property  was  reported  excess.  If  such 
action  was  not  taken,  tbe  reporting 
agency  must  advise  tbe  disposal  agency 
when  such  action  will  be  completed  or 
how  tbe  agency  expects  to  comply  with 
CERCLA  in  tbe  disposal.  See  §§  102- 
75.340  and  102-75.345. 

§  102-75.135    If  no  hazardous  suttstance 
activity  took  place  on  tt>e  property,  what 
specific  information  must  an  agency 
include  on  ttte  title  report? 

If  no  hazardous  substance  activity 
took  place,  the  reporting  agency  must 
include  tbe  following  statement: 

The  (reporting  agency)  has  determined,  in 
accordance  with  regulations  issued  by  the 
Environmental  Protection  Agency  at  40  CFR 
part  373.  that  there  is  no  evidence  indicating 
that  hazardous  substance  activity  took  place 
on  the  property  during  the  time  the  property 
was  owned  by  the  United  States. 


Other  Necessary  Information 

§  1 02-75.1 40    In  addttion  to  the  title  report, 
what  information  must  an  executive  agency 
transmit  with  the  Report  of  Excess  Real 
Property  (Standard  Form  118)? 

Executive  agencies  must  provide: 

(a)  A  legible,  reproducible  copy  of  all 
instruments  in  possession  of  the  agency 
which  affect  tbe  United  State's  right, 
title,  or  interest  in  the  property  reported 
or  the  use  and  operation  of  such 
property  (including  agreements  covering 
and  licenses  to  use,  any  patents, 
processes,  techniques,  or  inventions).  If 
it  is  impracticable  to  transmit  tbe 
abstracts  of  title  and  related  title 
evidence,  agencies  must  provide  tbe 
name  and  address  of  the  custodian  of 
such  documents  in  the  title  report 
referred  to  in  §  102-75.120: 

(b)  Any  appraisal  reports  indicating  or 
providing  the  fair  market  value  or  the 
fair  annual  rental  of  tbe  property  if 
requested  by  tbe  disposal  agency:  and 

(c)  A  certification  by  a  responsible 
person  that  the  property  does  or  does 
not  contain  polychlorinated  bipbenyl 
(PCB)  transformers  or  other  equipment 
regulated  by  the  Environmental 
Protection  Agency  (EPA)  under  40  CFR 
part  761  if  requested  by  tbe  disposal 
agency.  If  tbe  property  does  contain  any 
equipment  subject  to  EPA  regulation 
luider  40  CFR  part  761,  the  certification 
must  include  the  landholding  agency's 
assurance  that  each  piece  of  equipment 
is  now  and  will  continue  to  be  in 
compliance  with  tbe  EPA  regulations 
until  disposal  of  the  property. 

Examination  for  Acceiftdbility 

§102-75.145    Is  GSA  required  to  review 
each  report  of  excess? 

Yes,  GSA  must  review  each  report  of 
excess  to  ascertain  whether  tbe  report 
was  prepared  according  to  the 
provisions  of  this  part.  GSA  must  notify 
tbe  landholding  agency,  in  writing, 
whether  tbe  report  is  acceptable  or  other 
information  is  needed  witbin  15 
calendar  days  after  receipt  of  the  report. 

$  102-75.1  SO    What  happens  when  GSA 
determines  that  ttie  report  of  excess  is 
adequate? 

When  GSA  determines  tbat  a  report  is 
adequate,  GSA  will  accept  tbe  report 
and  inform  tbe  landholding  agency  of 
the  acceptance  date.  However,  the 
landholding  agency  must,  upon  request, 
promptly  furnish  any  additional 
information  or  documents  relating  to  the 
property  required  by  GSA  to  accomplish 
a  transfer  or  a  disposal. 
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i  102-75.155    What  happens  if  GSA 
determines  tfiat  the  report  of  excess  is 
insuffictant? 

Where  GSA  determines  tbat  a  report 
is  insufficient,  GSA  will  return  tbe 
report  and  inform  the  landholding 
agency  of  tbe  facts  and  circiunstances 
tbat  make  tbe  report  insufficient.  Tbe 
landholding  agency  must  promptly  take 
appropriate  action  to  submit  an 
acceptable  report  to  GSA.  ff  tbe 
landholding  agency  is  unable  to  submit 
an  acceptable  report,  tbe  property  will 
be  removed  from  under  tbe  provisions 
of  §§  102-75.940  and  102-75.965. 
However,  GSA  may  accept  tbe  report  of 
excess  on  a  conditional  basis  and 
identify  what  deficiencies  in  tbe  report 
must  be  corrected  in  order  for  tbe  report 
to  gain  full  acceptance. 

Designation  as  Personal  Property 

{102-75.160    Should  prefatNicated 
movable  structures  be  designated  real  or 
personal  property  for  disposition 
purposes? 

Prefabricated  movable  structures  such 
as  Butler-type  storage  warehouses, 
quonset  huts,  and  bousetrailers  (with  or 
without  undercarriages)  reported  to 
GSA  along  with  the  land  on  which  they 
are  located  may,  at  GSA's  discretion,  be 
designated  for  disposition  as  personal 
property  for  off-site  use  or  as  real 
property  for  disposal  with  tbe  land. 

f  102-75.165    Should  reiatMl  personal 
property  be  designated  real  or  personal 
property  for  disposition  purposes? 

Related  personal  property  may.  at  tbe 
disposal  agency's  discretion,  be 
designated  as  personal  property  for 
disposal  purposes.  In  making  tbis 
designation  for  items  having  possible 
historic  or  artistic  value,  the  disposal 
agency  must  ensure  tbat  Federal 
agencies,  including  tbe  Smithsonian 
Institution  (see  §  102-36.60  of  tbis 
chapter),  are  afforded  the  opportunity  of 
obtaining  them  through  personal 
property  channels  for  off-site  use  for 
preservation  and  display  off-site. 
Fixtures  such  as  murals  and  fixed 
sculpture  tbat  have  exceptional 
historical  or  artistic  value  may  be 
designated  for  disposition  by  severance 
for  off-site  use.  In  making  such 
designations,  consideration  must  be 
given  to  such  factors  as  whether  the 
fixtures  can  be  removed  without 
seriously  affecting  the  value  of  the  realty 
and  whether  a  ready  disposition  can  be 
made  of  the  severed  fixtures. 

f  102-75.170  What  happens  to  the  related 
personal  property  in  a  structure  scliedulsd 
for  demolition? 

When  a  structme  is  to  be  demolished, 
any  fixtures  or  related  personal  propwty 
therein  may,  at  the  disposal  agency's 


discretion,  be  designated  for  disposition 
as  personal  property  where  a  ready 
disposition  can  be  made  of  these  items. 
As  indicated  in  §  102-75.165,  particular 
consideration  should  be  given  to 
designating  items  having  possible 
historical  or  artistic  value  as  personal 
property. 

Transfiers 

§102-75.175    What  are  GSA'S 
responsibilities  regarding  transfer 
requests?  • 

Before  property.can  be  transferred 
among  Federal  agencies,  to  mixed- 
ownership  Government  corporations, 
and  to  tbe  municipal  government  of  tbe 
District  of  Columbia.  GSA  must 
determine  tbat: 

(a)  Tbe  transfer  is  in  tbe  best  interest 
of  the  Government; 

(b)  Tbe  requesting  agency  is  tbe 
appropriate  agency  to  hold  tbe  property; 
and 

(c)  Tbe  proposed  land  use  will 
maximize  use  of  the  real  property,  in 
terms  of  economy  and  efficiency,  to 
minimize  expenditures  for  tbe  purchase 
of  real  property. 

§102-75.180    May  landholding  agencies 
transfer  excess  real  property  witttout 
notifying  GSA? 

Landholding  agencies  may.  without 
notifying  GSA,  transfer  excess  real 
property  tbat  they  use,  occupy,  or 
control  under  a  lease,  permit,  license, 
easement,  or  similar  instrument  when — 

(a)  The  lease  or  other  instniment  is 
subject  to  termination  by  tbe  grantor  or 
owner  of  tbe  premises  witbin  nine 
months; 

(b)  The  remaining  term  of  tbe  lease  or 
other  instrument,  including  renewal 
rights,  will  provide  for  less  than  nine 
months  of  use  and  occupancy;  or 

(c)  The  lease  or  other  instrument 
provides  for  use  and  occupancy  of  space 
for  office,  storage,  and  related  facilities, 
which  does  not  exceed  a  total  of  2,500 
square  feet. 

§  102-75.185    In  those  instances  where 
landt>olding  agencies  may  transfer  excess 
real  property  without  notifying  GSA,  which 
policies  must  tliey  follow? 

In  those  instances,  landholding 
agencies  must  transfer  property 
following  tbe  policies  in  this  subpart. 

§102-75.190    What  amount  must  the 
transferee  agency  pay  for  ttie  transfer  of 
excess  real  property? 

The  transferee  agency  must  pay  an 
amount  equal  to  tbe  property's  fair 
maricet  value  (determined  by  the 
Administrator); 

(a)  Where  the  transferor  agency  has 
requested  the  net  proceeds  of  the 


transfer  pursuant  to  section  204(c)  of  the 
Act;  or 

(b)  Where  either  tbe  transferor  or 
transferee  agency  (or  organizational  unit 
affected)  is  subject  to  the  Government 
Corporation  Control  Act  (31  U.S.C.  841) 
or  is  a  mixed-ownership  Government 
corporation,  or  tbe  municipal 
govenunent  of  tbe  District  of  Columbia. 

§102-75.195    If  ihe  transferor  ageiKy  is  a 
wholly  owned  Government  corporation, 
wtiat  amount  must  ttie  transferee  agency 
pay? 

As  may  be  agreed  upon  by  GSA  and 
the  corporation,  the  transferee  agency 
must  pay  an  amount  equal  to — 

(a)  'The  estimated  fair  market  value  of 
tbe  property;  or 

(b)  The  corporation's  book  value  of 
tbe  property. 

§102-75.200    What  amount  must  the 
transferee  agency  pay  if  property  is  being 
transferred  for  ttie  purpose  of  upgrading 
the  transferee  agency's  facilities? 

Where  the  transfer  is  for  tbe  purpose 
of  upgrading  facilities  (i.e.,  for  tbe 
purpose  of  replacing  other  property  of 
the  transferee  agency  which  because  of 
the  location,  nature,  or  condition 
thereof,  is  less  efficient  for  use),  the 
transferee  must  pay  an  amount  equal  to 
the  difference  between  tbe  fair  market 
value  of  tbe  property  to  be  replaced  and 
tbe  fair  market  value  of  tbe  property 
requested,  as  determined  by  the 
Administrator. 

§  1 02-75^5    Are  transfers  ever  made 
without  reimbursement  t>y  the  transferee 
agency? 

Transfers  may  be  made  without 
reimbursement  by  tbe  transferee  agency 
only  if — 

(a)  Congress  has  specifically 
authorized  the  transfer  without 
reimbursement,  or 

(b)  Tbe  Administrator,  with  the 
approval  of  the  Director  of  tbe  Office  of 
Management  and  Budget  (0MB),  has 
approved  a  request  for  an  exception 
£rom  the  100  percent  reimbursement 
requirement. 

§  1 02-75.21 0    Wttat  must  a  transferee 
agency  include  in  its  request  for  an 
exception  from  ttie  100  percent 
reimbursement  requirement? 

The  request  must  include  an 
explanation  of  bow  granting  the 
exception  would  further  essential 
agency  program  objectives  and  at  the 
same  time  be  consistent  with  Executive 
Order  12512,  Federal  Real  Property 
Management,  dated  April  29,  1985.  Tbe 
transferee  agency  must  attach  the 
explanation  to  the  Request  for  Transfer 
of  Excess  Real  and  Related  Personal 
Property  (GSA  Form  1334)  prior  to 
submitting  tbe  form  to  GSA.  Tbe 
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unavailability  of  funds  alone  is  not 
sufficient  to  justify  an  exception. 

§  1 02-75.21 5    Who  must  endorse  requests 
for  exception  to  the  100  percent 
reimbursement  requirement? 

Agency  heads  must  endorse  requests 
for  exceptions  to  the  100  percent 
reimbursement  requirement. 

§  102-75.220  Where  should  an  agency 
send  a  request  for  exception  to  the  100 
percent  reimbursement  requirement? 

Agencies  must  submit  all  requests  for 
exception  from  the  100  percent 
reimbursement  requirement  to  the 
appropriate  GSA  regional  property 
disposal  office. 

§  1 02-75.225    Who  must  review  and 
approve  a  request  for  exception  from  ttie 
100  percent  reimtHirsement  requirement? 

The  Administrator  must  review  all 
requests  for  exception  from  the  100 
percent  reimbursement  requirement.  If 
the  Administrator  approves  the  request, 
it  is  then  submitted  to  OMB  for  final 
concurrence.  If  OMB  approves  the 
request,  then  GSA  may  complete  the 
transfer. 

§102-75.230    Who  is  responsible  for 
property  protection  and  maintenance  costs 
while  ttie  request  for  exception  is  being 
reviewed? 

The  agency  requesting  the  property 
will  assiune  responsibility  for  protection 
and  maintenance  costs  where  the 
disposal  of  the  property  is  deferred  for 
more  than  30  days  from  the  date  OMB 
receives  the  request  for  an  exception  to 
the  100  percent  reimbursement 
requirement.  If  the  request  is  denied,  the 
requesting  agency  may  pay  the  fair 
market  value  for  the  property  or 
withdraw  its  request.  If  the  request  is 
withdrawn,  responsibility  for  protection 
and  maintenance  cost  will  return  to  the 
landholding  agency  at  that  time. 

§102-75.235    IMay  disposal  agencies 
transfer  excess  property  to  ttie  Senate,  ttie 
House  of  Representatives,  and  ttie  Architect 
of  the  Capitol? 

Yes,  disposal  agencies  may  transfer 
excess  property  to  the  Senate,  the  House 
of  Representatives,  and  the  Architect  of 
the  Capitol  and  any  activities  under  his 
or  her  direction,  pursuant  to  the 
provisions  of  section  602(e)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  The  amount  of 
reimbursement  for  such  transfer  must  be 
the  same  as  would  be  required  for  a 
transfer  of  excess  property  to  an 
executive  agency  under  similar 
circumstances. 


Temporary  Utilization 

§  1 02-75.240    May  excess  real  property  be 
temporarily  assigned/reassigned? 

Yes,  whenever  GSA  determines  that  it 
is  more  advantageous  to  assign  property 
temporarily  rather  than  permanently,  it 
may  do  so.  If  the  space  is  for  office, 
storage,  or  related  facilities,  GSA  will 
determine  the  length  of  the  assignment/ 
reassignment.  Agencies  are  required  to 
reimburse  the  landholding  agency  (or 
GSA,  if  GSA  has  become  responsible  for 
seeking  an  appropriation  for  protection 
and  maintenance  expenses)  (see  §  102- 
75.970)  for  protection  and  maintenance 
expenses.  GSA  may  also  temporarily 
assign/reassign  excess  real  property  for 
uses  other  than  storage,  office  or  related 
facilities.  In  such  cases,  the  agency 
receiving  the  temporary  assignment  may 
be  required  to  pay  a  rental  or  users 
charge  based  upon  the  fair  market  value 
of  the  property,  as  determined  by  GSA. 
If  the  property  will  be  required  by  the 
agency  for  a  period  of  more  than  1  year, 
it  may  be  transferred  on  a  conditional 
basis,  with  an  understanding  that  the 
property  will  be  reported  excess  at  an 
agreed  upon  time  [see  §  102-75.85).  The 
requesting  agency  is  responsible  for 
protection  and  maintenance  expenses. 

Nonfederal  Interim  Use  of  Excess 
Property 

§102-75.245    When  can  landholding 
agencies  grant  rights  for  nonfederal  interim 
use  of  excess  property  reported  to  GSA? 

Landholding  agencies,  upon  approval 
bom  GSA,  may  grant  rights  for 
nonfederal  interim  use  of  excess 
property  reported  to  GSA,  when  it  is 
determined  that  such  excess  property  is 
not  required  for  the  needs  of  any 
Federal  agency  and  when  the  interim 
use  will  not  impair  the  ability  to  dispose 
of  the  property. 

SubfMft  C— Surplus  RmiI  Property 
Disposal 

§102-75.250  What  general  policy  must 
disposal  agencies  follow  concerning  ttie 
disposal  of  surplus  property? 

Disposal  agencies  must  dispose  of 
surplus  real  property: 

(a)  In  the  most  economical  manner 
consistent  with  the  best  interests  of  the 
Government;  and 

(b)  Ordinarily  for  cash,  consistent 
with  the  best  interests  of  the 
Government. 

§102-75.255    What  are  disposal  agencies' 
specific  responsibilities  concerning  ttie 
disposal  of  surplus  property? 

Disposal  agencies  must  obtain  frtim 
GSA  a  determination  that  there  is  no 
further  Federal  need  or  requirement  for 
their  excess  real  property  and  this   . 


property  is  surplus  to  the  needs  of  the 
Federal  Government.  After  receiving 
this  determination,  disposal  agencies, 
upon  approval  from  GSA,  must 
expeditiously  make  the  surplus  property 
available  for  acquisition  by  State  and 
local  governmental  units  and  nonprofit 
institutions  (see  §  102-75.350)  or  for 
sale  by  public  advertising,  negotiatioUr- 
or  other  disposal  action.  Disposal 
agencies  must  consider  the  availability 
of  real  property  for  public  purposes  on 
a  case-by-case  basis,  based  on  highest 
and  best  use  and  estimated  fair  market 
value.  Where  hazardous  substance 
activity  is  identified,  see  §§  102-75.340 
and  102-75.345  for  required 
information  that  the  disposal  agency 
must  incorporate  into  the  offer  to 
purchase  and  conveyance  document. 

§  1 02-75.260    When  may  disposal  agencies 
dispose  of  surplus  real  property  t>y 
exctiange  for  privately  owned  property? 

Disposal  agencies  may  dispose  of 
surplus  real  property  by  exchange  for 
privately  owned  property  for  property 
management  considerations  such  as 
boundary  realignment  or  for  providing 
access.  Disposal  agencies  may  also 
dispose  of  surplus  real  property  by 
exchange  for  privately  owned  property 
where  authorized  by  law,  when  the 
requesting  Federal  agency  receives 
approval  from  the  Office  of  Management 
and  Budget  and  the  appropriate 
oversight  committees  and  where  the 
transaction  offers  substantial  economic 
or  imique  program  advantages  not 
otherwise  obtainable  by  any  other 
acquisition  method. 

§  1 02-75.265    Are  conveyance  documents 
required  to  identify  all  agreements  and 
representations  concerning  property 
restrictions  and  conditions? 

Yes,  conveyance  documents  must 
identify  all  agreements  and 
representations  concerning  restrictions 
and  conditions  affecting  the  property's 
futiu-e  use,  maintenance,  or  transfer. 

Applicability  of  Antitrust  Laws 

§102-75.270    Must  antitrust  laws  be 
considered  wtien  disposing  of  property? 

Yes,  antitrust  laws  must  be 
considered  in  any  case  in  which  there 
is  contemplated  a  disposal  to  any 
private  interest  of: 

(a)  Real  and  related  personal  property 
which  has  an  estimated  fair  market 
value  of  $3  million  or  more;  or 

(b)  Patents,  processes,  techniques,  or 
inventions,  irrespective  of  cost. 

§102-75.275  Who  determines  whether  the 
proposed  disposal  would  create  or  maintain 
a  situation  inconsistent  with  antitrust  laws? 

The  Attorney  General  determines 
whether  the  proposed  disposal  would 
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create  or  maintain  a  situation 
inconsistent  with  antitrust  laws. 

i  102-75.280    What  information  concerning 
a  proposed  disposal  must  a  disposal 
agency  provide  to  ttie  Attorney  General  to 
determine  the  applicability  of  anti-trust 
laws? 

The  disposal  agency  must  promptly 
provide  the  Attorney  General  with 
notice  of  any  such  proposed  disposal 
and  the  probable  terms  or  conditions,  as 
required  by  section  207  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  If  notice  is  given  by  any 
disposal  agency  other  than  GSA,  a  copy 
of  the  notice  must  also  be  provided 
simultaneously  to  the  GSA  regional 
office  in  which  the  property  is  located. 
Upon  request,  a  disposal  agency  must 
furnish  information  that  the  Attorney 
General  believes  to  be  necessary  in 
determining  whether  the  proposed 
disposition  or  any  other  chsposition  of 
surplus  real  property  violates  or  woiUd 
violate  any  of  the  antitrust  laws. 

f  1 02-75.285    Can  a  disposal  agency 
dispose  of  real  property  to  a  private  interest 
-specified  in  §  102-75.270  before  advice  is 
recehred  from  ttie  Attorney  General? 

No,  advice  from  the  Attorney  General 
must  be  received  before  disposing  of 
real  property. 

Disposals  Under  Other  Laws 

§102-75.290    Can  disposals  of  real 
property  tie  made  under  autliority  of  laws 
ottier  than  ttie  Federal  Property  and 
Administrathfe  Services  Act  of  1949? 

Except  for  disposals  specifically 
authorized  by  special  legislation, 
disposals  of  real  property  must  be  made 
only  imder  the  authority  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  However,  the 
Administrator  of  General  Services  can 
evaluate,  on  a  case-by-case  basis,  the 
disposal  provisions  of  any  other  law  to 
determine  consistency  with  the 
authority  conferred  by  the  Act.  The 
provisions  of  this  section  do  not  apply 
to  disposals  of  real  property  authorized 
to  be  made  by  section  602(d)  of  the  Act 
or  by  any  special  statute  which  directs 
or  requires  an  executive  agency  named 
in  the  law  to  transfer  or  convey 
specifically  described  real  property  in 
accordance  with  the  provisions  of  that 
statute. 

Credit  Disposals 

§102-75.295    What  is  the  policy  on 
extending  credit  in  connection  with  ttie 
disposal  of  surplus  property? 

The  disposal  agency: 

(a)  May  extend  credit  in  connection 
with  any  disposal  of  surplus  property 
when  it  determines  that  credit  terms  are 


necessary  to  avoid  reducing  the 
salability  of  the  property  and  potential 
obtainable  price; 

(b)  Must  administer  and  manage  the 
credit  disposal  and  any  related  security; 

(c)  May  enforce,  adjust,  or  settle  any 
right  of  the  Government  with  respect  to 
extending  credit  in  a  manner  and  with 
terms  that  are  in  the  best  interests  of  the 
Government;  and 

(d)  Must  include  provisions  in  the 
conveyance  documents  that  obligate  the 
purchaser,  where  a  sale  is  made  upon 
credit,  to  obtain  the  disposal  agency's 
prior  written  approval  before  reselling 
or  leasing  the  property.  The  disposal 
agency  must  ensure  that  the  purchaser's 
credit  obligations  to  the  United  States 
are  fulfilled  before  approving  the  resale 
of  the  property. 

Appraisal 

§  1 02-75.300    Are  appraisals  required  for 
all  real  property  disposal  transactions? 

Generally,  yes,  appraisals  are  required 
for  all  real  property  disposal 
transactions,  except  when: 

(a)  An  appraisal  will  serve  no  useful 
purpose  (  e.g.,  legislation  authorizes 
conveyance  without  monetary 
consideration  or  at  a  fixed  price).  This 
exception  does  not  apply  to  negotiated 
sales  to  public  agencies  intending  to  use 
the  property  for  a  public  purpose  not 
covered  by  any  of  the  special  disposal 
provisions  in  subpart  C  of  this  part;  or 

(b)  The  estimated  fair  market  value  of 
property  to  be  offered  on  a  competitive 
sale  basis  does  not  exceed  $300,000. 

§  102-75.305  What  type  of  appraisal  value 
must  lie  obtained  for  real  property  disposal 
transactions? 

For  all  real  property  transactions 
requiriig  appraisals,  agencies  must 
obtain,  as  appropriate,  a  i  appraisal  of 
either  the  fair  market  vUue  or  the  fair 
annual  rental  value  oi  the  property 
available  for  disposal. 

§  102-75.310    WlK>  must  agencies  use  to 
appraise  ttie  real  property? 

Agencies  must  use  only  experienced 
and  quahfied  real  estate  appraisers 
familiar  with  the  types  of-property  to  be 
appraised  when  conducting  the 
appraisal.  When  an  appraisal  is  required 
for  negotiation  purposes,  the  same 
standard  applies.  However,  agencies 
may  authorize  other  methods  of 
obtaining  an  estimate  of  the  fair  market 
value  or  the  fair  annual  rental  when  the 
cost  of  obtaining  that  data  from  a 
contract  appraiser  would  be  out  of 
proportion  to  the  expected  recoverable 
value  of  the  property. 


§  1 02-75.31 5  Are  afipraisers  authorized  to 
consider  ttie  effect  of  historic  covenants  on 
tlie  fair  martcet  value? 

Yes,  appraisers  are  authorized  to 
consider  the  effect  of  historic  covenants 
on  the  fair  market  value,  if  the  property 
is  on  or  eUgible  for  the  National  Register 
of  Historic  Places. 

§  1 02-75.320    Does  appraisal  Information 
need  to  be  kept  confidential? 

Yes,  appraisals,  appraisal  reports, 
appraissd  analyses,  and  other  pre- 
decisional  appraisal  documents  are 
confidential  and  can  only  be  used  by 
authorized  Government  persoimel  who 
can  substantiate  the  need  to  know  this 
information.  Appraisal  information 
must  not  be  divulged  prior  to  the 
delivery  and  acceptance  of  the  deed. 
Any  persons  engaged  to  collect  or 
evaluate  appraissil  information  must 
certify  that: 

(a)  They  have  no  direct  or  indirect 
interest  in  the  property:  and 

(b)  The  report  was  prepared  and 
submitted  without  bias  or  influence. 

Inspection 

§  1 02-75.325    What  responsibility  does  the 
landholding  agency  have  to  provide 
persons  the  opportunity  to  inspect  available 
surplus  property? 

Landholding  agencies  should  provide 
all  persons  interested  in  the  acquiring 
available  surplus  property  with  the 
opportunity  to  make  a  complete 
inspection  of  the  property,  including 
any  available  inventory  records,  plans, 
specifications,  and  engineering  reports 
that  relate  to  the  property.  These 
inspections  are  subject  to  any  necessary 
national  security  restrictions  and  are 
subject  to  the  disposal  agency's  rules. 
(See  §§  102-75.335  and  102-75.985.) 

Submission  of  Oflers  To  Purchase  or 
Lease 

§102-75.330  What  form  must  all  offer*  to 
purchase  or  lease  Im  in? 

All  offers  to  purchase  or  lease  must  be 
in  writing,  accompanied  by  any 
required  earnest  money  deposit,  vising 
the  form  prescribed  by  the  disposal 
agency.  In  addition  to  the  financial 
terms  upon  which  the  offer  is 
predicated,  the  offer  must  set  forth  the 
willingness  of  the  offeror  to  abide  by  the 
terms,  conditions,  reservations,  and 
restrictions  upon  which  the  property  is 
offered,  and  must  contain  such  other 
information  as  the  disposal  agency  may 
request. 
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Provisions  Relating  to  Asbestos 

§  102-75.335    Where  asbestos  is  identified, 
wtiat  infonnation  must  ttw  disposai  agency 
Incorporate  into  ttM  offer  to  purchase  and 
in  ttte  conveyance  document? 

Where  the  existence  of  asbestos  on  the 
property  has  been  brought  to  the 
attention  of  the  disposjd  agency  by  the 
Report  of  Excess  Real  Property 
(Standard  Form  118)  infonnation 
provided  (see  §  102-75.125).  the 
disposal  agency  must  incorporate  this 
infonnation  (less  any  cost  or  time 
estimates  to  remove  the  asbestos- 
containing  materials)  into  any  offer  to 
purchase  and  conveyance  document 
and  include  the  following  wording: 

Notice  of  the  Presence  of  Asbestos — Warning! 

(a)  The  Purchaser  is  warned  that  the 
property  offered  for  sale  contains  asbestos- 
containing  materials.  Unprotected  or 
unregulated  exposures  to  asbestos  in  product 
manufacturing,  shipyard,  and  building 
construction  workplaces  have  been 
associated  with  asbestos-related  diseases. 
Both  the  Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
Environmental  Protection  Agency  (EPA) 
regulate  asbestos  bet:ause  of  the  potential 
hazards  associated  with  exposure  to  airborne 
asbestos  fibers.  Both  OSHA  and  EPA  have 
determined  that  such  exposure  increases  the 
risk  of  asbestos-related  diseases,  which 
include  certain  cancers  and  which  can  result 
in  disability  or  death. 

(b)  Bidders  (Offerors)  are  invited,  urged 
and  cautioned  to  inspect  the  property  to  be 
sold  prior  to  submitting  a  bid  (offer).  More 
particularly,  bidders  (offerors)  are  invited, 
urged  and  cautioned  to  inspect  the  property 
as  to  its  asbestos  content  and  condition  and 
any  hazardous  or  environmental  conditions 
relating  thereto.  The  disposal  agency  will 
assist  bidders  (offerors)  in  obtaining  any 
authorization(s)  which  may  be  required  in 
order  to  carry  out  any  such  inspection(s). 
Bidders  (Offerors)  shall  be  deemed  to  have 
relied  solely  on  their  own  judgment  in 
assessing  the  overall  condition  of  all  or  any 
portion  of  the  property  including,  without 
limitation,  any  asbestos  hazards  or  concerns. 

(c)  No  warranties  either  express  or  implied 
are  given  with  regard  to  the  condition  of  the 
'propetXy  including,  without  limitation, 
whether  the  property  does  or  does  not 
contain  asbestos  or  is  or  is  not  safe  for  a 
particular  purpose.  The  failure  of  any  bidder 
(offeror)  to  inspect,  or  to  be  fully  informed  as 
to  the  condition  of  all  or  any  portion  of  »he 
property  offered,  will  not  constitute  grounds 
for  any  claim  or  demand  for  adjustment  or 
withdrawal  of  a  bid  or  offer  after  its  opening 
or  tender. 

(d)  The  description  of  the  properly  set  forth 
in  the  Invitation  for  Bids  (Offer  to  Purchase) 
and  any  other  information  provided  therein 
with  respect  to  said  property  is  based  on  the 
best  information  available  to  the  disposal 
agency  and  is  believed  to  be  correct,  but  an 
error  or  omission,  including  but  not  limited 
to  the  omission  of  any  information  available 
to  the  agency  having  custody  over  the 
property  and/or  any  other  Federal  agency. 


shall  not  constitute  grounds  or  reason  for 
nonperformance  of  the  contract  of  sale,  or 
any  claim  by  the  Purchaser  against  the 
Government  including,  without  limitation, 
any  claim  for  allowance,  refund,  or 
deduction  from  the  purchase  price. 

(e)  The  Government  assumes  no  liability 
for  damages  for  personal  injury,  illness, 
disability  or  death,  to  the  Purchaser,  or  to  the 
Purchaser's  successors,  assigns,  employees, 
invitees,  or  any  other  person  subject  to 
Purchaser's  control  or  direction,  or  to  any 
other  person,  including  members  of  the 
general  public,  arising  from  or  incident  to  the 
purchase,  transportation,  removal,  handling, 
use,  disposition,  or  other  activity  causing  or 
leading  to  contact  of  any  kind  whatsoever 
with  asbestos  on  the  property  which  is  the 
subject  of  this  sale,  whether  the  Purchaser,  its 
successors  or  assigns  has  or  have  properly 
warned  or  failed  properly  to  warn  the 
individual(s)  injured. 

(f)  The  Purchaser  further  agrees  that  in  its 
use  and  occupancy  of  the  property  it  will 
comply  with  all  Federal,  State,  and  local  laws 
relating  to  asbestos. 

Provisions  Relating  to  Hazardous 
Substance  Activity 

S  102-75.340    Where  hazardous  substance 
activity  has  tieen  identified  on  property 
proposed  for  disposal,  wturt  information 
must  ttw  disposal  agency  incorporate  into 
ttw  offer  to  purchase  and  conveyance 
documerrt? 

Where  the  existence  of  hazardous 
substance  activity  has  been  brought  to 
the  attention  of  the  disposal  agency  by 
the  Report  of  Excess  Real  Property 
(Standard  Form  118)  information 
provided  [see  §§  102-75.125  and  102- 
75.130).  the  disposal  agency  must 
incorporate  this  information  into  any 
offer  to  purchase  and  conveyance 
dociunent.  In  any  offer  to  purchase  and 
conveyance  docvunent,  disposal 
agencies,  generally,  must  also  address 
the  following  (specific  recommended 
language  that  addresses  the  following 
issues  can  be  found  in  the  GSA 
Customer  Guide  to  Real  Property 
Disposal): 

(a)  Notice  of  all  hazardous  substance 
activity  identified  as  a  result  of  a 
complete  search  of  agency  records  by 
the  landholding  agency: 

(b)  A  statement,  certified  by  a 
responsible  landholding  agency  official 
in  the  report  of  excess,  that  all  remedial 
actions  necessary  to  protect  human 
health  and  the  environment  with  regard 
to  such  hazardous  substance  activity 
have  been  taken  (this  is  not  required  in 
the  offer  to  piut:hase  or  conveyance 
document  in  the  case  of  a  transfer  of 
property  under  the  authority  of  section 
120(h)(3)(C)  of  CERCLA.  or  the  Early- 
Transfer  Authority); 

(c)  A  commitment,  on  behalf  of  the 
United  States,  to  return  to  correct  any 
hazardous  condition  discovered  after 


the  conveyance  that  results  from 
hazardous  substance  activity  prior  to  the 
date  of  conveyance;  and 

(d)  A  reservation  by  the  United  States 
of  a  right  of  access  in  order  to 
accomplish  any  further  remedial  actions 
required  in  the  futiue. 

1102-75.345    What  is  different  about  the 
statements  in  the  offer  to  purchase  and 
conveyance  document  if  the  sale  is  to  a 
potentially  responsible  party  with  respect  to 
ttw  hazardous  sutwtance  activity? 

In  the  case  where  the  purchaser  or 
grantee  is  a  potentially  responsible  party 
(PR?)  with  respect  to  hazardous 
substance  activity  on  the  property  under 
consideration,  the  United  States  is  no 
longer  under  a  general  obligation  to 
certify  that  the  property  has  been 
successfully  remediated,  or  to  commit  to. 
return  to  the  property  to  address 
contamination  that  is  discovered  in  the 
futiire.  Therefore,  the  statements  of 
responsibility  and  commitments  on 
behalf  of  the  United  States  referenced  in 
§  102-75.340  should  not  be  used. 
Instead,  language  should  be  included  in 
the  offer  to  purchase  and  conveyance 
document  that  is  consistent  with  any 
agreement  that  has  been  reached 
between  the  landholding  agency  and  the 
PRP  with  regard  to  prior  hazardous 
substance  activity. 

Public  Benefit  Conveyances 

§102-75.350    What  are  disposal  agencies' 
responsit>illttes  coiKeming  public  twnefit 
conveyances? 

Based  on  a  highest  and  best  use 
analysis,  disposal  agencies  may  make 
surplus  real  property  available  to  State 
and  local  govenunents  and  certain 
nonprofit  institutions  at  up  to  100 
percent  public  benefit  discount  for 
public  benefit  purposes.  Some  examples 
of  such  purposes  are  education,  health, 
park  and  recreation,  the  homeless, 
historic  monuments,  public  airports, 
highways,  correctional  facilities,  ports, 
and  wildlife  conservation.  The 
implementing  regulations  for  these 
conveyances  are  found  in  this  subpart. 

§  1 02-75.355    What  clause  must  be  in  the 
offer  to  purchase  and  conveyance 
documents  for  public  benefit  conveyances? 

Executive  agencies  must  include  in 
the  offer  to  purchase  and  conveyance 
documents  the  non-discrimination 
clause  in  §  102-75.360  for  public  benefit 
conveyances. 

§102-75.360    What  wording  must  be  in  the 
non-discrimination  clause  which  is  required 
in  ttw  offer  to  purchase  and  in  ttw 
conveyance  docunwnt? 

The  wording  of  the  non- 
discrimination clause  must  be  as 
follows: 
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The  Grantee  covenants  for  itself,  its  heirs, 
successors,  and  assigns  and  every  successor 
in  interest  to  the  property  hereby  conveyed, 
or  any  part  thereof,  that  the  said  Grantee  and 
such  heirs,  successors,  and  assigns  shall  not 
discriminate  upon  the  basis  of  race,  color, 
religion,  or  national  origin  in  the  use, 
occupancy,  sale,  or  lease  of  the  property,  or 
in  their  employment  practices  conducted 
thereon.  This  covenant  shall  not  apply, 
however,  to  the  tease  or  rental  of  a  room  or 
rooms  within  a  family  dwelling  unit;  nor 
shall  it  apply  with  respect  to  religion  to 
premises  used  primarily  for  religious 
purposes.  The  United  States  of  America  shall 
be  deemed  a  beneficiary  of  this  covenant 
without  regard  to  whether  it  remains  the 
owner  of  any  land  or  interest  therein  in  the 
locality  of  the  property  hereby  conveyed  and 
shall  have  the  sole  right  to  enforce  this 
covenant  in  any  court  of  comftetent 
jurisdiction. 

Power  Transmission  Lines 

§  1 02-75.365    Do  disposal  agencies  have  to 
notify  State  entities  and  Governnwnt 
agencies  that  a  surplus  power  transmission 
line  and  right-of-way  is  available? 

Yes,  disposal  agencies  must  notify 
State  entities  and  Goveriunent  agencies 
of  the  availability  of  a  surplus  power 
transmission  line  and  right-of-way. 

§  1 02-75.370    May  a  State,  or  any  political 
sulKlivision  ttwreof ,  certify  to  a  disposal 
agency  that  it  needs  a  surplus  power 
transmission  line  and  ttw  rigltt-of-way 
acquired  for  its  construction  to  meet  the 
requirements  of  a  public  or  cooperative 
power  project? 

Yes,  section  13(d)  of  the  Surplus 
Property  Act  of  1944  (50  U.S.C.  App. 
1622(d)),  and  section  602(a)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  allows  any  State 
or  political  subdivision,  or  any  State  or 
Government  agency  or  instrumentality 
to  certify  to  the  disposal  agency  that  a 
surplus  power  transmission  line  and  the 
right-of-way  acquired  for  its 
construction  is  needed  to  meet  the 
requirements  of  a  public  or  cooperative 
power  project. 

§  102-75.375    What  happens  once  a  State, 
or  political  sutxiivision.  certifies  that  it 
needs  a  surplus  power  transmission  line 
and  ttw  right-of-way  acquired  for  its 
construction  to  nwet  ttw  requirements  of  a 
public  or  cooperative  power  project? 

Generally,  once  a  State  or  political 
subdivision  certifies  that  it  needs  a 
surplus  power  transmission  line  and  the 
right-of-way,  the  disposal  agency  may 
sell  the  property  to  the  state,  or  political 
subdivision  thereof,  at  the  fair  market 
value.  However,  if  a  sale  of  a  surplus 
transmission  line  cannot  be 
accomplished  because  of  the  price  to  be 
charged,  or  other  reasons,  and  the 
certification  by  the  State  or  political 
subdivision  is  not  withdrawn,  the 


disposal  agency  must  report  the  facts 
iirvolved  to  the  Administrator  of 
General  Services,  to  determine  what 
further  action  will  or  should  be  taken  to 
dispose  of  the  property. 

§  1 02-75.380    May  power  transmission 
lines  and  rightsK>f-way  be  disposed  of  in 
otiwrways? 

Yes,  power  transmission  lines  and 
rights-of-way  not  disposed  of  by  sale  for 
feir  market  value  may  be  disposed  of 
following  other  applicable  provisions  of 
this  part,  including,  if  appropriate, 
reclassification  by  the  disposal  agency. 

Property  for  Public  Airports 

§  1 02-75.385    Do  disposal  agencies  twve 
ttw  responsibility  to  notify  eligilile  putHic 
agencies  that  airport  property  has  twen 
determined  to  be  surplus? 

Yes,  the  disposal  agency  must  notify 
eligible  public  agencies  that  property 
currently  used  as  or  suitable  for  use  as 
a  public  airport  under  the  Surplus 
Property  Act  of  1944,  as  amended,  has 
been  determined  to  be  surplus.  A  copy 
of  the  landholding  agency's  Report  of 
Excess  Real  Property  (Standard  Form 
118.  with  accompanying  schedules) 
must  be  transmitted  with  the  copy  of  the 
surplus  property  notice  sent  to  the 
appropriate  regional  office  of  the  FAA. 
The  FAA  must  furnish  an  application 
form  and  instructions  for  the 
preparation  of  an  application  to  eligible 
public  agencies  upon  request. 

§  102-75.390    May  surplus  airport  property 
Iw  conveyed  or  disposed  of  to  a  State, 
political  sutxiivision,  municipality,  or  tax- 
supported  institution  for  a  public  airport? 

Yes.  section  13(g)  of  the  Surplus 
Property  Act  of  1944  (49  U.S.C.  47151) 
authorizes  the  disposal  agency  to 
convey  or  dispose  of  surplus  airport 
property  to  a  State;  political  sub- 
division, municipality,  or  tax-supported 
institution  for  use  as  a  public  airport. 

§  102-75.395    Wtwt  does  ttw  term  "surplus 
airport  property"  mean? 

For  the  purposes  of  this  part,  surplus 
airport  property  is  any  surplus  real 
property  including  improvements  and 
personal  property  included  as  a  part  of 
the  operating  unit  that  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  deems  is: 

(a)  Essential,  suitable,  or  desirable  for 
the  development,  improvement, 
operation,  or  maintenance  of  a  public 
airport,  as  defined  in  the  Federal 
Airport  Act,  as  amended  (49  U.S.C. 
1101);  or 

(b)  Reasonably  necessary  to  fulfill  the 
inunediate  and  foreseeable  future 
requirements  of  the  grantee  for  the 
development,  improvement,  operation, 
or  maintenance  of  a  public  airport, 


including  property  needed  to  develop 
sources  of  revenue  from  non-aviation 
businesses  at  a  public  airport.  Approval 
for  non-aviation  revenue-producing 
areas  shall  be  given  only  for  such  areas 
as  are  anticipated  to  generate  net 
proceeds  which  do  not  exceed  expected 
deficits  for  operation  of  the  aviation  area 
applied  for  at  the  airport, 

§  102-75.400  Is  industrial  property  located 
on  an  airport  also  considered  to  be  "airport 
property"? 

No,  if  the  Administrator  of  General 
Services  determines  that  a  property's 
highest  and  best  use  is  industrial,  then 
the  property  must  be  classified  as  such 
for  disposal  without  regard  to  the  public 
benefit  conveyance  provisions  of  this 
subpart. 

§102-75.405    What  responsibilities  does 
ttw  FAA  twve  after  receiving  a  copy  of  ttw 
notice  (and  a  copy  of  the  Report  of  Excess. 
Real  Property  (Standard  Form  118))  given  to 
eligible  public  agencies  that  there  is 
surplus  airport  property? 

As  soon  as  possible  after  receiving  the 
copy  of  the  surplus  notice,  the  Federal 
Aviation  Administration  must  inform 
the  disposal  agency  of  its  determination. 
Then,  the  FAA  must  provide  assistance 
to  any  eligible  public  agency  known  to 
have  a  need  for  the  property  for  a  public 
airport  so  that  the  public  agency  may 
develop  a  comprehensive  and 
coordinated  plan  of  use  and 
procurement  for  the  property. 

§102-75.410    What  action  must  the 
disposal  agency  talce  after  an  eligitile  putilic 
agency  has  submitted  a  plan  of  use  and 
application  to  acquire  property  for  a  public 
airport? 

After  an  eligible  public  agency 
submits  a  plan  of  use  and  application, 
the  disposal  agency  must  transmit  two 
copies  of  the  plan  and  two  copies  of  the 
application  to  the  appropriate  FAA 
regional  office.  The  FAA  must  promptly 
submit  a  recommendation  to  the 
disposal  agency  for  disposal  of  the 
property  for  a  public  airport  or  must 
inform  the  disposal  agency  that  no  such 
recommendation  will  be  submitted. 

§  1 02-75.41 5    What  happens  after  the 
disposal  agency  receives  ttw  FAA's 
recommendation  for  disposal  of  ttw 
property  for  a  public  airport? 

The  head  of  the  disposal  agency,  or 
his  or  her  designee,  may  convey 
property  approved  by  the  FAA  for  use 
as  a  public  airport  to  the  eligible  public 
agency,  subject  to  the  provisions  of  the 
Surplus  Property  Act  of  1944,  as 
amended. 
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§102-75.420    What  happens  if  the  FAA 
informs  the  disposal  agency  that  it  does  not 
recommend  disposal  of  the  property  for  a 
public  airport? 

Any  airport  property  that  the  FAA 
does  not  recommend  for  disposal  as  a 
public  airport  must  be  disposed  of  in 
accordance  with  other  applicable 
provisions  of  this  part.  However,  the 
disposal  agency  must  first  notify  the 
landholding  agency  of  its  inability  to 
dispose  of  the  property  for  use  as  a 
public  airport.  In  addition,  the  disposal 
agency  must  allow  the  landholding 
agency  30  days  to  withdraw  the 
property  from  siuplus  or  to  waive  any 
future  interest  in  die  property  for  public 
airport  use. 

§102-75.425    Who  has  sole  responsibility 
for  enforcing  compliance  with  ttie  terms 
and  conditions  of  disposal  for  property 
disposed  of  for  use  as  a  puWic  airport? 

The  FAA  Administrator  has  the  sole 
responsibility  for  enforcing  compliance 
widi  the  terms  and  conditions  of 
disposals.  The  FAA  is  also  responsible 
for  the  reforming,  correcting,  or 
amending  of  any  disposal  instnmient; 
granting  releases;  and  any  action 
necessary  for  recapturing  the  property, 
using  the  provisions  of  the  Act  of 
October  1,  1949,  63  Stat.  700,  and 
section  1402(c)  of  the  Federal  Aviation 
Act  of  1958,  72  Stat.  807  (50  U.S.C.  App. 
1622a-1622c). 

§102-75.430    What  happens  if  property 
conveyed  for  use  as  a  public  airport  is 
revested  in  the  United  States? 

If  property  that  was  conveyed  for  use 
as  a  public  airport  is  revested  in  the 
United  States  for  noncompliance  with 
the  terms  of  the  disposal,  or  other  cause, 
the  Administrator  of  the  FAA  must  be 
accountable  for  the  property  and  must 
report  the  property  to  GSA  as  excess 
property  following  the  provisions  of  this 
part. 

§102-75.435    Is  the  Airport  and  Airway 
Development  Act  of  1970  (Airport  Act  of 
1970)  applicable  to  the  transfer  of  airports 
to  Stale  and  local  agencies? 

No,  the  Airport  and  Airway 
Development  Act  of  1970  (49  U.S.C.  sec. 
47151  through  sec.  47153)  (Airport  Act 
of  1970)  does  not  apply  to  the  transfer 
of  airports  to  State  and  local  agencies. 
The  transfer  of  airports  to  State  and 
local  agencies  may  be  made  only  under 
section  13(g)  of  the  Surplus  Property 
Act  of  1944  which  is  continued  (in 
effect)  by  the  Act.  Only  property  which 
the  landholding  agency  determines 
carmot  be  reported  excess  to  GSA  for 
disposal  under  the  Act,  but  nevertheless 
may  be  made  available  for  use  by  a  State 
or  local  public  body  as  a  public  airport 
without  being  inconsistent  with  the 


Federal  program  of  the  landholding 
agency,  may  be  conveyed  under  the 
Airport  Act  of  1970.  In  the  latter 
instance,  this  act  may  be  used  to  transfer 
non-excess  land  for  airport  development 
purposes  providing  it  does  not 
constitute  an  entire  airport.  An  entire, 
existing  and  established  airport  can  only 
be  disposed  of  to  a  State  or  eligible  local 
government  under  section  13(g)  of  the 
Surplus  Property  Act  of  1944. 

Property  for  Use  as  Historic 
Monuments 

§  1 02-75.440    Who  must  disposal  agencies 
notify  that  surplus  property  is  available  for 
historic  monument  use? 

Disposal  agencies  must  notify  State 
and  areawide  clearinghouses  and 
eligible  public  agencies  that  property 
which  may  be  conveyed  for  use  as  a 
historic  monument  has  been  determined 
to  be  surplus.  A  copy  of  the  landholding 
agency's  Report  of  Excess  Real  Property 
(Standard  Form  118)  with 
accompanying  schedules  must  be 
transmitted  with  the  copy  of  each  notice 
that  is  sent  to  the  appropriate  regional 
or  field  offices  of  the  National  Park 
Service  (NFS)  of  the  Department  of  the 
Interior. 

§  1 02-75.445    Who  can  convey  surplus  real 
and  related  personal  property  for  historic 
monument  use? 

A  disposal  agency  may  convey 
surplus  real  and  related  personal 
property  for  use  as  a  historic  monument, 
without  monetary  consideration,  to  any 
State,  political  subdivision, 
instrumentality  thereof,  or  municipality, 
for  the  benefit  of  the  public  provided 
the  Secretary  of  the  Interior  has 
determined  that  the  property  is  suitable 
and  desirable  for  such  use. 

§102-75.450    What  type  Of  property  is 
suitable  or  desirable  for  use  as  a  historic 
monument? 

Oidy  property  conforming  with  the 
recommendation  of  the  Advisory  Board 
on  National  Parks,  Historic  Sites, 
Buildings,  and  Monuments  shall  be 
determined  to  be  suitable  or  desirable 
for  use  as  a  historic  monument. 

§  1 02-75.455    May  historic  monuments  be 
used  for  revenueiKoducing  activities? 

The  disposal  agency  may  authorize 
the  use  of  historic  monuments  conveyed 
under  section  203(k)(3)  of  the  Act  or  the 
Surplus  Property  Act  of  1944,  as 
amended,  for  revenue-producing 
activities  if  the  Secretary  of  the  Interior: 

(a)  Determines  that  the  activities, 
described  in  the  applicant's  proposed 
program  of  use,  are  compatible  with  the 
use  of  the  property  for  historic 
monument  purposes; 


Cb)  Approves  the  grantee's  plan  for 
repair,  rehabilitation,  restoration,  and 
maintenance  of  the  property; 

(c)  Approves  the  grantee's  plan  for 
financing  the  repair,  rehabilitation, 
restoration,  and  maintenance  of  the 
property.  The  Department  of  the  Interior 
must  not  approve  the  plan  unless  it 
provides  that  all  income  in  excess  of 
costs  of  repair,  rehabilitation, 
restoration,  maintenance  and  a  specified 
reasonable  profit  or  payment  that  may 
accrue  to  a  lessor,  sublessor,  or 
developer  in  connection  with  the 
management,  operation,  or  development 
of  the  property  for  revenue  producing 
activities,  is  used  by  the  grantee,  lessor, 
sublessor,  or  developer,  only  for  public 
historic  preservation,  park,  or 
recreational  purposes;  and 

(d)  Examines  and  approves  the 
grantee's  accounting  and  financial 
procedures  for  recording  and  reporting 
on  revenue-producing  activities. 

§102-75.460    What  Information  must 
disposal  agencies  furnish  eliglt>le  public 
agencies? 

Upon  request,  the  disposal  agency 
must  furnish  eligible  public  agencies 
with  adequate  preliminary  property 
information  and,  with  the  landholding 
agency's  cooperation,  provide  assistance 
to  enable  public  agencies  to  obtain 
adequate  property  information. 

§102-75.465    What  information  must 
eligible  public  agencies  interested  in 
acquiring  real  property  for  use  as  a  historic 
monument  submit  to  tlie  appropriate 
regional  or  field  offices  of  the  National  Park 
Service  (NPS)  of  the  Department  of  the 
Interior  (DOI)? 

Eligible  public  agencies  must  submit 
the  original  and  two  copies  of  the 
completed  application  to  acquire  real 
property  for  use  as  a  historic  monument 
to  the  appropriate  regional  or  field 
offices  of  the  National  Park  Service 
(NPS)  of  the  Department  of  the  Interior 
(DOI),  which  will  forward  one  copy  of 
the  application  to  the  appropriate 
regional  office  of  the  disposal  agency. 

§102-75.470    What  action  must  the 
National  Park  Servkre  (NPS)  of  the 
Depertment  of  ttie  Interior  take  after  an 
eligit>le  public  agency  has  submitted  an 
application  for  conveyance  of  surplus 
property  for  use  as  a  historic  monument? 

The  National  Park  Service  must 
promptly: 

(a)  Submit  the  Secretary  of  the 
Interior's  determination  to  the  disposal 
agency;  or 

(b)  Inform  the  disposal  agency  that  no 
such  recommendation  will  be 
submitted. 
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§102-75.475    What  happens  after  the 
disposal  agency  receives  ttie  Secretary  of 
ttte  Interior's  determination  for  disposal  of 
ttie  surplus  property  for  a  historic 
monument  and  compatible  revenue- 
producing  activities? 

The  head  of  the  disposal  agency  or  his 
or  her  designee  may  convey  to  an 
eligible  public  agency  surplus  property 
determined  by  the  Secretary  of  the 
Interior  to  be  suitable  and  desirable  for 
use  as  a  historic  monument  for  the 
benefit  of  the  public  and  for  compatible 
revenue-producing  activities  subject  to 
the  provisions  of  section  203(k)(3)  of  the 
Act. 

§102-75.480    Who  has  the  responsibility 
for  enforcing  compliance  with  ttie  terms 
and  conditions  of  disposal  for  surplus 
property  conveyed  for  use  as  a  historic 
monument? 

The  Secretary  of  the  Interior  has  the 
responsibility  for  enforcing  compliance 
with  the  terms  and  conditions  of  such 
a  disposal.  DOI  is  also  responsible  for 
reforming,  correcting,  or  amending  any 
disposal  instrument;  granting  releases; 
and  any  action  necessary  for  recapttuing 
the  property  using  the  provisions  of 
section  203(k)(4)  of  the  Act.  The  actions 
are  subject  to  the  approval  of  the  head 
of  the  disposal  agency. 

§102-75.485    What  happens  if  property 
that  was  conveyed  for  use  as  a  historic 
monument  Is  revested  in  ttie  United  States? 

In  such  a  case,  the  DOI  must  notify 
the  appropriate  GSA  Public  Buildings 
Service  regional  office  immediately  by 
letter  when  title  to  the  historic  property 
is  to  be  revested  in  the  United  States  for 
noncompliance  with  the  terms  and 
conditions  of  disposal  or  for  other 
cause.  The  notification  must  cite  the 
legal  and  administrative  actions  that  the 
DOI  must  take  to  obtain  full  title  and 
possession  of  the  property.  In  addition, 
it  must  include  an  adequate  description 
of  the  property,  including  any 
improvements  constructed  since  the 
original  conveyance  to  the  grantee.  After 
receiving  a  statement  from  the  £)OI  that 
title  to  the  property  is  proposed  for 
revesting,  GSA  will  review  the 
statement  and  determine  if  title  should 
be  revested.  If  GSA,  in  consultation  with 
the  Department  of  Interior,  determines 
that  the  property  should  be  revested, 
DOI  must  submit  a  Report  of  Excess 
Real  Property  (SF  118)  to  GSA.  GSA  will 
review  and  act  upon  the  SF  118,  if 
acceptable.  However,  the  grantee  must 
provide  protection  and  maintenance  of 
the  property  until  the  title  reverts  to  the 
Federal  Government,  including  the 
period  of  the  notice  of  intent  to  revert. 
Such  protection  and  maintenance  must, 
at  a  minimum,  conform  to  the  standards 


prescribed  in  the  GSA  Customer  Guide 
to  Real  Property  Disposal. 

Property  for  Educational  and  Public 
Heidth  Purposes 

§  1 02-75.490    Who  must  notify  eligible 
public  agencies  that  surplus  real  property 
for  educational  and  public  health  purposes 
is  av8ilal>le? 

The  disposal  agency  must  notify 
eligible  public  agencies  that  surplus 
property  is  available  for  educational 
and/or  public  health  purposes.  The 
notice  must  require  that  any  plans  for  an 
educational  or  public  health  use, 
resulting  from  die  development  of  the 
comprehensive  and  coordinated  plan  of 
use  and  procurement  for  the  property, 
must  be  coordinated  with  ED  or  HHS,  as 
appropriate.  The  notice  must  also  let 
eligible  public  agencies  know  where  to 
obtain  the  applications,  instructions  for 
preparing  them,  and  where  to  submit 
the  application.  The  requirement  for 
educational  or  public  health  use  of  the 
property  by  an  eligible  public  agency  is 
contingent  upon  the  disposal  agency's 
approval,  imder  §  102-75.515,  of  a 
recommendation  for  assignment  of 
Federal  surplus  real  property  received 
fit)m  ED  or  HHS.  Further,  any 
subsequent  transfer  is  subject  to  the 
approval  of  the  head  of  the  disposal 
agency  as  stipulated  imder  section 
203(k)(l)  (A)  or  (B)  of  the  Act  and 
referenced  in  §  102-75.535. 

§  102-75.495    May  the  Department  of 
Education  or  the  {department  of  Health  and 
Human  Services  notify  nonprofit 
organizations  tfwt  surplus  real  property  and 
related  personal  property  is  available  for 
educational  and  public  health  purposes? 

Yes,  ED  or  HHS  may  notify  eligible 
nonprofit  institutions  that  such  property 
has  been  determined  to  be  surplus. 
Notices  to  eligible  nonprofit  institutions 
must  require  eligible  nonprofit 
institutions  to  coordinate  any  request 
for  educational  or  public  health  use  of 
the  property  with  the  appropriate  public 
agency  responsible  for  developing  and 
submitting  a  comprehensive  and 
coordinated  plan  of  use  and 
prociu'ement  for  the  property. 

§  1 02-75.500    Which  Federal  agencies  may 
the  head  of  ttte  disposal  agency  (or  his  or 
her  designee)  assign  for  disposal  surplus 
real  property  to  be  used  for  educational  and 
public  health  purposes? 

The  head  of  the  disposal  agency  or  his 
designee  may: 

(a)  Assign  to  the  Secretary  of  the 
Department  of  Education  (ED)  for 
disposal  under  section  203(k)(l)  of  the 
Act  surplus  real  property,  including 
buildings,  fixtuires,  and  equipment,  as 
recommended  by  the  Secretary  as  being 


needed  for  school,  classroom,  or  other 
educational  use; -or 

(b)  Assign  to  the  Secretary  of  Health 
and  Human  Services  (HHS)  for  disposal 
under  section  203(k)(l)  of  the  Act  such 
surplus  real  property,  including 
buildings,  fixtures,  and  equipment 
situated  thereon,  as  recommended  by 
the  Secretary  as  being  needed  for  use  in 
the  protection  of  public  health, 
including  research. 

§102-75.505    Is  the  request  for  educational 
or  public  health  use  of  a  property  by  an 
eligit>le  nonprofit  institution  contingent 
upon  ttie  disposal  agency's  approval? 

Yes,  eligible  nonprofit  organizations 
will  only  receive  surplus  real  property 
for  an  educational  or  public  health  use 
if  the  disposal  agency  approves  or  grants 
the  assignment  request  from  either  ED 
or  HHS.  The  disposal  agency  will  also 
consider  other  uses  for  available  surplus 
real  property,  taking  into  account  the 
highest  and  best  use  determination.  Any 
subsequent  transfer  is  subject  to  the 
approval  of  the  head  of  the  disposal 
agency  as  stipulated  under  section 
203(k)(l)(A)  or  (B)  of  the  Act  and 
referenced  in  this  part. 

§102-75.510    When  must  the  Department 
of  Education  and  the  Department  of  Health 
and  Human  Services  notify  the  disposal 
agency  that  an  eligible  applicant  is 
interested  in  acquiring  ttie  property? 

The  ED  and  HHS  must  notify  the 
disposal  agency  if  it  has  an  eligible 
applicant  interested  in  acquiring  the 
property  within  30  calendar  days  after 
the  date  of  the  surplus  notice.  Then, 
after  the  30-day  period  expires,  ED  or 
HHS  has  30  calendar  days  to  review  and 
approve  an  application  and  request 
assignment  of  the  property,  or  inform 
the  disposal  agency  that  no  assignment 
request  will  be  forthcoming. 

§102-75.515    What  action  must  the 
disposal  agency  take  after  an  eligible  public 
agency  has  submitted  a  plan  of  use  for 
properly  for  an  educational  or  public  health 
requirement? 

When  an  eligible  public  agency 
submits  a  plan  of  use  for  property  for  an 
educational  or  public  health 
requirement,  the  disposal  agency  must 
transmit  two  copies  of  the  plan  to  the 
regional  office  of  ED  or  HHS,  as 
appropriate.  The  ED  or  HHS  must 
submit  to  the  disposal  agency,  within  30 
calendar  days  after  the  date  the  plan  is 
transmitted,  a  recommendation  for 
assignment  of  the  property  to  the 
Secretary  of  ED  or  HHS,  or  must  inform 
the  disposal  agency,  within  the  30- 
calendar  day  period,  that  a 
recommendation  will  not  be  made  for 
assignment  of  the  property  to  ED  or 
HHS,  as  appropriate.  If,  after 
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considering  other  uses  for  the  property, 
the  disposal  agency  approves  the 
assignment  recommendation  from  ED  or 
HHS.  it  must  assign  the  property  by 
letter  or  other  dociunent  to  the  Secretary 
of  ED  or  HHS  as  appropriate.  The 
disposal  agency  must  furnish  to  the 
landholding  agency  a  copy  of  the 
assignment,  unless  the  landholding 
agency  is  also  the  disposal  agency.  If  the 
recommendation  is  disapproved,  the 
disposal  agency  must  likewise  notify  the 
appropriate  Department. 

§  1 02-75.520    What  must  ttie  Department  of 
Education  or  t»w  Department  of  Health  and 
Human  Services  address  in  tt>e  assignment 
recommendation  tttat  is  sutMnitted  to  tlw 
disposal  agency? 

Any  assignment  recommendation  that 
the  Department  of  Education  or  the 
Department  of  Health  and  Himian 
Services  submits  to  the  disposal  agency 
must  provide  complete  information 
concerning  the  educational  or  public 
health  use.  including: 

(a)  Identification  of  the  property; 

(b)  The  name  of  the  applicant  and  the 
size  and  native  of  its  program; 

(c)  The  specific  use  planned; 

(d)  The  intended  public  benefit 
allowance; 

(e)  The  estimate  of  the  value  upon 
which  such  proposed  allowance  is 
based;  and 

(f)  An  explanation  if  the  acreage  or 
value  of  the  property  exceeds  the 
standards  established  by  the  Secretary.. 

§102-75.525    What  responsibilities  do 
landholding  agencies  have  concerning 
properties  to  be  used  for  educational  and 
puiMc  health  purposes? 

Landholding  agencies  must  cooperate 
to  the  fullest  extent  possible  with 
representatives  of  ED  or  HHS  in  their 
inspection  of  such  property  and  in 
furnishing  information  relating  to  the 
property. 

S102-75.530    What  happens  Nth* 
Dapartmant  of  Education  or  ttie  Department 
of  HaaMh  and  Human  Services  does  not 
approve  any  applicatiorts  for  conveyance  of 
ttte  property  for  educational  or  public  health 
purposes? 

In  the  absence  of  an  approved 
application  firom  ED  or  HHS  to  convey 
the  property  for  educational  or  public 
health  purposes,  which  must  be 
received  within  the  30  calendar  day 
time  limit,  the  disposal  agency  will 
proceed  with  other  disposal  actions. 

S 1 02-75.535    What  responsibilities  does 
ttie  Department  of  Education  or  ttie 
Department  of  Health  and  Human  Services 
hava  aflar  receiving  ttie  disposal  agefK:y's 
iiiignment  latter? 

After  receiving  the  disposal  agency's 
assignment  letter.  ED  or  HHS  must 


furnish  the  disposal  agency  with  a 
Notice  of  Proposed  Transfer  within  30 
calendar  days.  If  the  disposal  agency 
approves  the  proposed  transfer  within 
30  days  of  receiving  the  Notice  of 
Proposed  Transfer,  ED  or  HHS  may 
prepare  the  transfer  documents  and 
proceed  with  the  transfer.  The 
Department  of  Education  or  the 
Department  of  Health  and  Human 
Services  must  take  all  necessary  actions 
to  accomplish  the  transfer  within  15- 
calendar  days  beginning  when  the 
disposal  agency  approves  the  transfer. 
The  ED  or  HHS  must  furnish  the 
disposal  agency  two  conformed  copies 
of  deeds,  leases  or  other  instruments 
conveying  the  property  under  section 
203(k)(l)  (A)  or  (B)  of  the  Act  and  all 
related  documents  containing 
restrictions  or  conditions  regulating  the 
future  use,  maintenance  or  transfer  of 
the  property. 

S 1 02-75.540    Who  is  responsible  for 
enforcing  compliance  with  the  terms  and 
conditions  of  the  transfer  for  educational  or 
put>iic  health  purposes? 

The  ED  or  HHS,  as  appropriate,  is 
responsible  for  enforcing  compliance 
with  the  terms  and  conditions  of 
transfer.  The  ED  or  HHS  is  also 
responsible  for  reforming,  correcting,  or 
amending  any  transfer  instruments; 
granting  releases;  and  for  taking  any 
necessary  actions  for  recaptiiring  the 
property  using  or  following  the 
provisions  of  section  203(k)(4)  of  the 
Act.  These  actions  are  subject  to  the 
approval  of  the  head  of  the  disposal 
agency.  The  ED  or  HHS  must  notify  the 
disposal  agency  of  its  intent  to  take  any 
actions  to  recapture  the  property.  The 
notice  must  identify  the  property 
affected,  describe  in  detail  the  proposed 
action,  and  state  the  reasons  for  the 
proposed  action. 

S  102-75.545    What  happens  if  property 
tttat  was  transferred  to  meat  an  aducatiortal 
or  put>lic  health  requirement  is  revested  in 
tite  Unitsd  States  for  noncompliance  with 
the  terms  of  sale,  or  other  causa? 

In  each  case  of  repossession  under  a 
terminated  lease  or  reversion  of  title  for 
noncompliance  with  the  terms  or 
conditions  of  sale  or  other  cause.  ED  or 
HHS  must,  prior  to  repossession  or 
reversion  of  title,  provide  the 
appropriate  GSA  regional  property 
disposal  office  with  an  accurate 
description  of  the  real  and  related 
personal  property  involved  using  SF 
118.  Report  of  Excess  Real  Property,  and 
the  appropriate  schedules.  After 
receiving  a  statement  from  ED  or  HHS 
that  the  property  is  proposed  for 
revesting,  GSA  will  review  the 
statement  and  determine  if  title  should 
be  revested.  If  GSA.  in  conjunction  with 


the  ED  or  HHS,  determines  that  the 
property  should  be  revested.  ED  or  HHS 
must  submit  a  SF  118  to  GSA.  The  GSA 
will  review  and  act  upon  the  SF  118,  if 
acceptable.  However,  the  grantee  must 
provide  protection  and  maintenance  for 
the  property  until  the  title  reverts  to  the 
Federal  Government,  including  the 
period  of  any  notice  of  intent  to  revert. 
Such  protection  and  maintenance  must, 
at  a  minimum,  conform  to  the  standards 
prescribed  in  the  GSA  Customer  Guide 
to  Real  Property  Disposal. 

Property  for  Providing  Self-Help 
Housing  or  Housing  Assistance 

§102-75.550    What  does  "self-help 
housing  or  housing  assistance  mean?' 

Property  for  self-help  housing  or 
housing  assistance  (which  is  separate 
from  the  program  under  Title  V  of  the 
McKinney-Vento  Homeless  Assistance 
Act  covered  in  subpart  H  of  this  part)  is 
property  for  low-income  housing 
opportunities  through  the  construction, 
rehabilitation,  or  refurbishment  of 
housing,  imder  terms  that  require  that: 

(a)  Any  individual  or  family  receiving 
housing  or  housing  assistance  must 
contribute  a  significant  amount  of  labor 
toward  the  construction,  rehabilitation, 
or  refurbishment;  and 

flj)  Dwellings  constructed, 
rehabilitated,  or  refurbished  must  be 
quality  dwellings  that  comply  with  local 
building  and  safety  codes  and  standards 
and  must  be  available  at  prices  below 
prevailing  market  prices. 

§102-75.555    Which  Federal  agency 
receivas  tlia  property  assigned  for  self-tielp 
housing  or  housing  assistance  for  low- 
income  individuals  or  famiHas? 

The  head  of  the  disposal  agency,  or 
designee,  may  assign,  at  his/her 
discretion,  surplus  real  property, 
including  buildings,  fixtures,  and 
equipment  to  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  (HUD). 

§102-75.560    Who  notifies  eligibia  public 
agencies  ttiat  real  property  to  be  uaad  for 
aelf-tielp  housing  or  housing  aasistanca 
purposes  is  avaiiat>le? 

The  disposal  agency  must  notify 
eligible  public  agencies  that  surplus 
property  is  available.  The  notice  must 
require  that  any  plans  for  self-help 
housing  or  housing  assistance  use 
resulting  from  the  development  of  the 
comprehensive  and  coordinated  plan  of 
use  and  procurement  for  the  property 
must  be  coordinated  with  HUD.  Eligible 
public  agencies  may  obtain  an 
application  form  and  instructions  for 
preparing  and  submitting  the 
application  from  HUD.  ' 
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§102-75.565    Is  the  requirement  for  self- 
help  housing  or  housing  assistance  use  of 
tl>e  property  by  an  eligible  public  agency  or 
nonprofit  organization  contingent  upon  the 
disposal  agency's  approval  of  an 
assignment  recommendation  from  ttie 
Department  of  Housing  and  UrtMn 
Development  (HUD)? 

Yes.  the  requirement  for  self-help 
housing  or  housing  assistance  use  of  the 
property  by  an  eligible  public  agency  or 
nonprofit  organization  is  contingent 
upon  the  disposal  agency's  approval 
under  §  102-75.585  of  HUD's 
assignment  reconunendation/request. 
Any  subsequent  transfer  is  subject  to  the 
approval  of  the  head  of  the  disposal 
agency  as  stipulated  under  section 
203(k)(6)(B)  of  the  Act  and  referenced  in 
§  102-75.605. 

§  1 02-75.570    What  happens  if  the  disposal 
agency  does  not  approve  the  assignment 
recommendation? 

If  the  recommendation  is  not 
approved,  the  disposal  agency  must  also 
notify  the  Secretary  of  HUD  and  then 
may  proceed  with  other  disposal  action. 

§102-75.575    Who  notifies  nonprofit 
organizations  ttiat  surplus  real  property  arKi 
related  personal  property  to  Im  used  for 
self-halp  housing  or  housing  assistance 
purposes  is  available? 

The  HUD  notifies  eligible  nonprofit 
organizations,  following  guidance  in  the 
GSA  Customer  Guide  to  Real  Property 
Disposal.  Such  notices  must  require 
eligible  nonprofit  organizations  to: 

(a)  Coordinate  any  requirement  for 
self-help  housing  or  housing  assistance 
use  of  the  property  with  the  appropriate 
public  agency;  and 

(b)  Declare  to  the  disposal  agency  an 
intent  to  develop  and  subnut  a 
comprehensive  and  coordinated  plan  of 
use  and  procurement  for  the  property. 

§102-75.580    When  must  HUD  notify  the 
disposal  agertcy  ttiat  an  aligtttle  applicant  is 
intarastad  in  acquiring  ttte  property? 

The  HUD  must  notify  the  disposal 
agency  within  30  calendar  days  after  the 
date  of  the  surplus  notice.  Then,  after 
the  30-day  period  expires,  HUD  has  30 
calendar  days  to  review  and  approve  an 
application  and  request  assignment  or 
inform  the  disposal  agency  that  no 
assignment  request  is  forthcoming. 

§102-75.585    What  action  must  the 
disposal  agency  taita  after  an  eligil>la  pul>lic 
agency  has  sutMnitted  a  plan  of  use  for 
property  for  a  salf-tielp  housing  or  housing 
assistance  requirement? 

When  an  eligible  public  agency 
submits  a  plan  of  use  for  property  for  a 
self-help  housing  or  housing  assistance 
requirement,  the  disposal  agency  must 
transmit  two  copies  of  the  plan  to  the 
appropriate  HUD  regional  office.  The 


HUD  must  submit  to  the  disposal 
agency,  within  30  calendar  days  after 
the  date  the  plan  is  transmitted,  a 
recommendation  for  assignment  of  the 
property  to  the  Secretary  of  HUD,  or 
must  inform  the  disposal  agency,  within 
the  30-calendar  day  period,  that  a 
recommendation  will  not  be  made  for 
assigmnent  of  the  property  to  HUD.  If, 
after  considering  other  uses  for  the 
property,  the  disposal  agency  approves 
the  assignment  recommendation  from 
HUD,  it  must  assign  the  property  by 
letter  or  other  document  to  the  Secretary 
of  HUD.  The  disposal  agency  must 
furnish  to  the  landholding  agency  a 
copy  of  the  assignment,  unless  the 
landholding  agency  is  also  the  disposal 
agency.  If  the  disposal  agency 
disapproves  the  recommendation,  the 
disposal  agency  must  likewise  notify  the 
Secretary  of  HUD. 

§  1 02-75.590  What  does  ttie  assignment 
recommendation  contain? 

Any  assignment  recommendation  that 
HUD  submits  to  the  disposal  agency 
must  set  forth  complete  information 
concerning  the  self-help  housing  or 
housing  assistance  use,  including: 

(a)  Identification  of  the  property; 

(b)  Name  of  the  applicant  and  the  size 
and  nature  of  its  program; 

(c)  Specific  use  planned; 

(d)  Intended  public  benefit  allowance; 

(e)  Estimate  of  the  value  upon  which 
such  proposed  allowance  is  based;  and 

(f)  An  explanation,  if  the  acreage  or 
.  value  of  the  property  exceeds  the 

standards  established  by  the  Secretary. 

§102-75.595    What  responsibilities  do 
landholding  agencies  have  conceminq 
properties  to  l>e  used  for  self-tielp  hot  sing 
or  housing  assistance  use? 

Landholding  agencies  must  cooperate 
to  the  fullest  extent  possible  with  HUD 
representatives  in  their  inspection  of 
such  property  and  in  furnishing 
information  relating  to  such  property. 

§102-75.600  What  happens  if  HUD  does 
not  approve  any  applications  for  self-help 
housing  or  tKHising  assistance  use? 

In  the  absence  of  an  approved 
application  from  HUD  for  self-help 
housing  or  housing  assistance  use, 
which  must  be  received  within  the  30- 
calendar  day  time  limit  specified 
therein,  the  disposal  agency  must 
proceed  with  other  disposal  action. 

§102-75.605    What  responsibilities  does 
HUD  have  after  receiving  the  disposal 
agency's  assignment  letter? 

After  receiving  the  disposal  agency's 
assignment  letter.  HUD  must  furnish  the 
disposal  agency  with  a  Notice  of 
Proposed  Transfer  within  30  calendar 
days.  If  the  disposal  agency  approves 


the  proposed  transfer  within  30 
calendar  days  of  receiving  the  Notice  of 
Proposed  Transfer,  HUD  may  prepare 
the  transfer  documents  and  proceed 
with  the  transfer.  The  Department  of 
Housing  and  Urban  Development  must 
take  all  necessary  actions  to  accomplish 
the  transfer  within  15  calendar  days 
beginning  when  the  disposal  agency 
approves  the  transfer.  The  HUD  must 
furnish  the  disposal  agency  two 
conformed  copies  of  deeds,  leases  or 
other  instruments  conveying  the 
property  under  section  203(k)(6)  of  the 
Act  and  all  related  documents 
containing  restrictions  or  conditions 
regulating  the  future  use.  maintenance 
or  transfer  of  the  property. 

§  1 02-75.61 0    Who  is  responsible  for 
enforcing  compliance  with  tt>e  terms  and 
conditions  of  ttie  transfer  of  the  property  for 
self-help  housing  or  housing  assistance 
use? 

The  HUD  is  responsible  for  enforcing 
compliance  with  the  terms  and 
conditions  of  transfer.  The  HUD  is  also 
responsible  for  reforming,  correcting,  or 
amending  any  transfer  instrument; 
granting  releases;  and  for  taking  any 
necessary  actions  for  recapturing  the 
property  using  the  provisions  of  section 
203(k)(4)  of  the  Act.  These  actions  are 
subject  to  the  approval  of  the  head  of 
the  disposal  agency.  The  HUD  must 
notify  die  head  of  the  disposal  agency 
of  its  intent  to  take  action  to  recapture 
the  property.  The  notice  must  identify 
the  property  affected,  describe  in  detail 
the  proposed  action,  and  state  the 
reasons  for  the  proposed  action. 

§102-75.615    Who  is  responsible  for 
enforcing  compliance  with  ttie  terms  and 
conditions  of  property  transferred  under 
section  414(a)  of  the  1969  HUD  Act? 

The  HUD  maintains  responsibility  for 
properties  previously  conveyed  under 
section  414(a)  of  the  1969  HUD  Act. 
Property  transferred  to  an  entity  other 
than  a  public  body  and  used  for  any 
piupose  other  than  that  for  which  it  was 
sold  or  leased  within  a  30-year  period 
must  revert  to  the  United  States.  If  the 
property  was  leased,  then  the  lease 
terminates.  The  appropriate  Secretary 
(HUD  or  Department  of  Agriculture)  and 
the  Administrator  (GSA)  can  approve 
the  new  use  of  the  property  after  the 
first  20  years  of  the  originsil  30-year 
period  has  expired. 

§102-75.620    What  happens  if  property 
that  was  transferred  to  meat  a  self-tialp 
housing  or  housing  assistance  uaa 
requiramant  is  found  to  be  in 
noncompliance  with  the  terms  of  sale^ 

In  each  case  of  repossession  under  a 
terminated  lease  or  reversion  of  title  for 
noncompliance  with  the  terms  or 
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conditions  of  sale  or  other  cause,  HUD 
(or  USDA  for  property  conveyed 
through  the  former  Farmers  Home 
Administration  program  imder  section 
414(a)  of  the  1969  HUD  Act)  must,  prior 
to  repossession  or  reversion  of  title, 
provide  the  appropriate  GSA  regional 
office  with  an  accurate  description  of 
the  real  and  related  personal  property 
involved  using  the  Report  of  Excess  Real 
Property  (SF  118).  and  the  appropriate 
schedules.  After  receiving  a  statement 
from  HUD  (or  USDA)  that  title  to  the 
property  is  proposed  for  revesting,  GSA 
will  review  the  statement  and  determine 
if  title  should  be  revested.  If  GSA,  in 
conjunction  with  HUD  (or  USDA), 
determines  that  the  property  should  be 
revested,  HUD  (or  USDA)  must  submit 
a  SF  118  to  GSA.  The  GSA  will  review 
and  act  upon  the  SF  118,  if  acceptable. 
However,  the  grantee  must  provide 
protection  and  maintenance  for  the 
property  until  the  title  reverts  to  the 
Federal  Government,  including  the 
period  of  any  notice  of  intent  to  revert. 
Such  protection  and  maintenance  must, 
at  a  minimum,  conform  to  the  standards 
prescribed  in  the  GSA  Customer  Guide 
to  Real  Property  Disposal. 

Property  for  Use  as  Public  Park  or 
Reovation  Areas 

{102-75.625    Which  Federal  agency  is 
assigned  surplus  real  property  for  public 
park  or  rocraation  purposes? 

The  head  of  the  disposal  agency  or  his 
or  her  designee  is  authorized  to  assign 
to  the  Secretary  of  the  Interior  for 
disposal  under  section  203(k)(2)  of  the 
Act,  surplus  real  property,  including 
buildings,  fixtiu^s,  and  equipment  as 
recommended  by  the  Secretary  as  being 
needed  for  use  as  a  public  park  or 
recreation  area  for  conveyance  to  a 
State,  political  subdivision, 
instrumentalities,  or  municipality. 

f  1 02-75.630    Who  must  disposal  agencies 
notify  that  real  property  for  public  park  or 
recreation  purposes  is  available? 

The  disposal  agency  must  notify 
established  State,  regional,  or 
metropolitan  clearinghouses  and 
eligible  public  agencies  that  surplus 
property  is  available  for  use  as  a  public 
park  or  recreation  area.  The  disposal 
agency  must  transmit  the  landholding 
agency's  Report  of  Excess  Real  Property 
(SF  118.  with  accompanying  schedules) 
with  the  copy  of  each  notice  sent  to  a 
regional  or  field  office  of  the  National 
Park  Service  (NPS)  of  the  Department  of 
the  Interior. 


f  1 02-75.635    What  information  must  the 
Department  of  the  Interior  (DOI)  furnish 
eligible  public  agencies? 

Upon  request,  DOI  must  furnish 
eligible  public  agencies  with  an 
application  form  to  acquire  property  for 
permanent  use  as  a  public  park  or 
recreation  area  and  preparation 
instructions  for  the  application. 

§  1 02-75.640    When  must  DOI  notify  the 
disposal  agency  that  an  eligible  applicant  is 
interested  in  acquiring  the  property? 

The  DOI  must  notify  the  disposal 
agency  if  it  has  an  eligible  applicant 
interested  in  acquiring  the  property 
within  30  calendar  days  from  the  date 
of  the  surplus  notice. 

§102-75.645  What  responsibilities  do 
landholding  ageiKies  have  concerning 
properties  to  be  used  for  public  park  or 
recreation  purposes? 

Landholding  agencies  must  cooperate 
to  the  fullest  extent  possible  with  DOI 
representatives  in  their  inspection  of  the 
property  and  in  furnishing  information 
relating  to  the  property. 

i  1 02-75.650  When  must  DOI  request 
assignment  of  ttie  property? 

Within  30  calendar  days  after  the 
expiration  of  the  30-calendar  day  period 
specified  in  §  102-75.640,  DOI  must 
submit  to  the  disposal  agency  an 
assignment  recommendation  along  with 
a  copy  of  the  application  or  inform  the 
disposal  agency  that  a  recommendation 
will  not  be  made  for  assignment  of  the 
property. 

f  1 02-75.655  What  does  the  assignment 
recommendation  contain? 

Any  recommendation  submitted  by 
DOI  must  provide  complete  information 
concerning  the  plans  for  use  of  the 
property  as  a  public  park  or  recreation 
area,  including: 

(a)  Identification  of  the  property; 

(b)  The  name  of  the  applicant; 

(c)  The  specific  use  planned;  and 

(d)  The  intended  public  benefit 
allowance. 

$  1 02-75.660  What  happens  if  DOI  does 
not  approve  any  applications  or  does  not 
submit  an  assignnf>ent  recommendation? 

If  DOI  does  not  approve  any 
applications  or  does  not  submit  an 
assignment  recommendation  to  convey 
the  property  for  public  park  or 
recreation  purposes,  the  disposal  agency 
must  proceed  with  other  disposal 
action. 

§102-75.665    What  happens  after  the 
disposal  agency  receives  ttie  assignment 
recommendation  from  DOI? 

If,  after  considering  other  uses  for  the 
property,  the  disposal  agency  approves 
the  assignment  recommendation  from 


DOI,  it  must  assign  the  property  by 
letter  or  other  dociunent  to  the  Secretary 
of  the  Interior.  The  disposal  agency 
must  furnish  to  the  landholding  agency  . 
a  copy  of  the  assignment,  unless  the 
landholding  agency  is  also  the  disposal 
agency.  If  the  recommendation  is 
disapproved,  the  disposal  agency  must 
likewise  notify  the  Secretary. 

§102-75.670    What  responsibilities  does 
DOI  have  after  receiving  the  disposal 
ageftcy's  assignment  letter? 

After  receivipg  the  disposal  agency's 
assignment  letter,  the  Secretary  of  the 
Interior  must  provide  the  disposal 
agency  with  a  Notice  of  Proposed 
Transfer  within  30  calendar  days.  If  the 
disposal  agency  approves  the  proposed 
transfer  within  30  calendar  days,  the 
Secretary  may  proceed  with  the  transfer. 
The  DOI  must  take  all  necessary  actions 
to  accomplish  the  transfer  within  15 
calendar  days  after  the  expiration  of  the 
30-calendar  day  period  provided  for  the 
disposal  agency  to  consider  the  notice. 
The  DOI  may  place  the  applicant  in 
possession  of  the  property  as  soon  as 
practicable  in  order  to  minimize  the 
Government's  expense  of  protection  and 
maintenance  of  the  property.  As  of  the 
date  the  applicant  takes  possession  of 
the  property,  or  the  date  it  is  conveyed, 
whichever  occurs  first,  the  applicant 
must  assume  responsibility  for  care  and 
handling  and  all  risks  of  loss  or  damage 
to  the  property,  and  has  all  obligations 
and  liabilities  of  ownership.  The  DOI 
must  furnish  the  disposal  agency  two 
conformed  copies  of  deeds,  leases,  or 
other  instruments  conveying  property 
imder  section  203(k)(2)  of  the  Act  and 
related  documents  containing 
reservations,  restrictions,  or  conditions 
regulating  the  future  use,  maintenance  . 
or  transfer  of  the  property. 

§102-75.675    What  responsibilities  does 
the  grantee  or  recipient  of  the  property  have 
in  accomplishing  or  completing  the 
transfer? 

Where  appropriate,  the  disposal 
agency  may  make  the  assignment 
subject  to  DOI  requiring  the  grantee  or 
recipient  to  bear  the  cost  of  any  out-of- 
pocket  expenses  necessary  to 
accomplish  the  transfer,  such  as  for 
surveys,  fencing,  security  of  the 
remaining  property  or  otherwise. 

§  1 02-75.680    WtMt  information  must  be 
included  in  the  deed  of  conveyance  of  any 
surplus  property  transferred  for  public  park 
or  recreation  purposes? 

The  deed  of  conveyance  of  any 
surplus  real  property  transferred  for 
public  park  and  recreation  purposes 
under  Uie  Act  must  require  that  the 
property  be  used  and  maintained  for  the 
purpose  for  which  it  was  conveyed  in 
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perpetuity.  In  the  event  that  the 
property  ceases  to  be  used  or 
maintained  for  that  purpose,  all  or  any 
portion  of  such  property  will  in  its 
existing  condition,  at  the  option  of  the 
United  States,  revert  to  the  United 
States.  The  deed  of  conveyance  may 
contain  additional  terms,  reservations, 
restrictions,  and  conditions  determined 
by  the  Secretary  of  the  Interior  to  be 
necessary  to  safeguard  the  interest  of  the 
United  States. 

§102-75.685    Who  is  responsible  for 
enforcing  compliance  with  ttie  terms  and 
conditions  of  ttie  transfer  of  property  used 
for  public  park  or  recreation  purposes? 

The  Secretary  of  the  Interior  is 
responsible  for  enforcing  compliance 
with  the  terms  and  conditions  of 
transfer.  The  Secretary  is  also 
responsible  for  reforming,  correcting,  or 
amending  any  transfer  instrument; 
granting  releases;  and  for  recapturing 
any  property  following  the  provisions  of 
section  202(k)(4)  of  the  Act.  These 
actions  are  subject  to  the  approval  of  the 
head  of  the  disposal  agency.  The  DOI 
must  notify  the  head  of  the  disposal 
agency  of  its  intent  to  take  or  recapture 
the  property.  The  notice  must  identify 
the  property  affected,  describe  in  detail 
the  proposed  action,  including  the 
reasons  for  the  proposed  action. 

§  1 02-75.690    What  happens  if  property 
that  was  transferred  for  use  as  a  public  park 
or  recreation  area  is  revested  in  the  United 
States  by  reason  of  noncompliance  with  the 
terms  or  conditions  of  disposal,  or  for  other 
cause? 

The  DOI  must  notify  the  appropriate 
GSA  regional  office  immediately  by 
letter  when  title  to  property  transferred 
for  use  as  a  public  park  or  recreation 
area  is  to  be  revested  in  the  United 
States  for  noncompliance  with  the  terms 
or  conditions  of  disposal  or  for  other 
cause.  The  notification  must  cite  the 
legal  and  administrative  actions  that  the 
Department  must  take  to  obtain  full  title 
and  possession  of  the  property.  In 
addition,  it  must  include  an  adequate 
description  of  the  property,  using  the  SF 
118  and  the  appropriate  schedules. 
After  receiving  notice  from  DOI  that  title 
to  the  property  is  proposed  for 
revesting,  GSA  will  review  the 
statement  and  determine  if  title  should 
be  revested.  If  GSA,  in  consultation  with 
DOI,  determines  that  the  property 
should  be  revested,  DOI  must  submit  a 
SF  118  to  GSA.  The  GSA  will  review 
and  act  upon  the  SF  118,  if  acceptable. 
However,  the  grantee  must  provide 
protection  and  maintenance  for  the 
property  until  the  title  reverts  to  the 
Federal  Government,  including  the 
period  of  any  notice  of  intent  to  revert. 
Such  protection  and  maintenance  must. 


at  a  minimiun,  conform  to  the  standards 
prescribed  in  the  GSA  Customer  Guide 
to  Real  Property  Disposal. 

Property  for  Displaced  Persons 

§  1 02-75.695    Who  can  receive  surplus  real 
property  for  the  purpose  of  providing 
replacernent  housing  for  persons  who  are 
to  be  displaced  l>y  Federal  or  federally 
assisted  projects? 

Section  218  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970, 
authorizes  the  disposal  agency  to 
transfer  surplus  real  property  to  a  State 
agency  to  provide  replacement  housing 
imder  title  II  of  the  Act  for  persons  who 
are  or  will  be  displaced  by  Federal  or 
federally  assisted  projects. 

§  102-75.700    Which  Federal  agencies  may 
solicit  applications  from  eligible  State 
agencies  interested  in  acquiring  the 
property  to  provide  replacement  housing 
for  persons  being  displaced  by  Federal  or 
federally  assisted  projects? 

After  receiving  the  siirplus  notice,  any 
Federal  agency  needing  property  for 
replacement  housing  for  displaced 
persons  may  solicit  applications  from 
eligible  State  agencies. 

§  1 02-75.705    When  must  the  Federal 
agency  notify  the  disposal  agency  tftat  an 
eligible  State  agency  is  interested  in 
acquiring  the  property  under  section  218? 

Federal  agencies  must  notify  the 
disposal  agency  within  30  calendar  days 
after  the  date  of  the  surplus  notice  if  an 
eligible  State  agency  is  interested  in 
acquiring  the  property  under  section 
218  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970. 

§  1 02-75.71 0    What  responsibilities  do 
landholding  and  disposal  agencies  have 
concerning  properties  used  for  providing 
replacement  housing  for  persons  who  will 
be  displaced  l>y  Federal  or  federally 
assisted  projects? 

Both  landholding  and  disposal 
agencies  must  cooperate,  to  the  fullest 
extent  possible,  with  Federal  and  State 
agency  representatives  in  their 
inspection  of  the  property  and  in 
furnishing  information  relating  to  the 
property. 

§  1 02-75.71 5    When  can  a  Federal  agency 
request  transfer  of  ttie  property  to  the 
selected  State  agency? 

Federal  agencies  must  advise  the 
disposal  agency  and  request  transfer  of 
the  property  to  the  selected  State  agency 
within  30  calendar  days  after  tlie 
expiration  of  the  30-calendar-day  period 
specified  in  §  102-75.705. 


§102-75.720    Is  there  a  specific  or 
preferred  format  for  tfie  transfer  request 
and  wlK)  shouM  receive  tt? 

Any  request  submitted  by  a  Federal 
agency  must  be  in  the  form  of  a  letter 
addressed  to  the  appropriate  GSA 
Public  Buildings  Service  regional 
property  disposal  office. 

§102-75.725    What  does  the  transfer 
request  contain? 

Any  transfer  request  must  include: 

(a)  Identification  of  the  property  by 
name,  location,  and  control  number; 

(b)  The  name  and  address  of  the 
specific  State  agency  and  a  copy  of  the 
State  agency's  application  or  proposal; 

(c)  A  certification  by  the  appropriate 
Federal  agency  official  that  the  property 
is  required  to  house  displaced  persons 
authorized  by  section  218;  that  all  other 
options  authorized  under  title  II  of  the 
Act  have  been  explored  and 
replacement  housing  cannot  be  found  or 
made  available  through  those  channels; 
and  that  the  Federal  or  federally  assisted 
project  cannot  be  accomplished  unless 
the  property  is  made  available  for 
replacement  housing; 

.  (d)  Any  special  terms  and  conditions 
that  the  Federal  agency  deems  necessary 
.  to  include  in  conveyance  instruments  to 
ensure  that  the  property  is  used  for  the 
intended  purpose; 

(e)  The  name  and  proposed  location 
of  the  Federal  or  federally  assisted 
project  which  is  creating  the 
requirement; 

(f)  Purpose  of  the  project; 

(g)  Citation  of  enabling  legislation  or 
authorization  for  the  project,  when 
appropriate; 

(h)  A  detailed  outline  of  steps  taken 
to  obtain  replacement  housing  for 
displaced  persons  as  authorized  under 
title  II  of  the  Act;  and 

(i)  Details  of  the  arrangements  that 
have  been  made  to  construct 
replacement  housing  on  the  surplus 
property  and  to  ensure  that  displaced 
persons  will  be  provided  housing  in  the 
development. 

§102-75.730    What  happens  If  a  Federal 
agency  does  not  submit  a  transfer  request 
to  the  disposal  agency  for  property  to  be 
used  for  replacement  housing  for  persons 
who  will  be  displaced  l>y  Federal  or 
federally  assisted  projects? 

If  the  disposal  agency  does  not  receive 
a  request  for  assignment  or  transfer  of 
the  property  under  §  102-75.715,  than 
the  disposal  agency  must  proceed  with 
other  appropriate  disposal  actions. 

§102-75.735  What  happens  after  the 
disposal  agency  receives  ttie  transfer 
request  from  ttie  Federal  agency? 

If,  after  considering  other  uses  for  the 
property,  the  disposal  agency 


76862  Federal  Register /Vol.  67.  No.  240 /Friday.  December  13.  2002 /Rules  and  Regulations 


determines  that  the  property  should  be 
made  available  for  replacement  housing 
under  section  218.  it  must  transfer  the 
property  to  the  designated  State  agency 
on  such  terms  and  conditions  as  will 
protect  the  United  States  interest, 
including  the  payment  or  the  agreement 
to  pay  to  the  United  States  all  amounts 
received  by  the  State  agency  from  any 
sale,  lease,  or  other  disposition  of  the 
property  for  such  housing.  The  sale, 
lease,  or  other  disposition  of  the 
property  by  the  State  agency  must  be  at 
the  fair  market  value  as  approved  by  the 
disposal  agency,  unless  a  compelling 
justification  is  offered  for  disposal  of  the 
property  at  less  than  fair  market  value. 
Disposal  of  the  property  at  less  than  fair 
market  value  must  also  be  approved  by 
the  disposal  agency. 

§  102-75.740    Does  the  State  agency  have 
any  responsibilities  In  helping  to 
accomplish  the  transfer  of  the  property? 
Yes,  the  State  agency  is  required  to 
bear  the  costs  of  any  out-of-pocket 
expenses  necessary  to  accomplish  the 
transfer,  such  as  costs  of  surveys, 
fencing,  or  security  of  the  remaining 
property. 

S  102-75.745    What  happens  If  the  property 
transfer  request  is  not  approved  by  the 
disposal  agency? 

If  the  request  is  not  approved,  the 
disposal  agency  must  notify  the  Federal 
agency  requesting  the  transfer.  The 
disposal  agency  must  furnish  a  copy  of 
the  notice  of  disapproval  to  the 
landholding  agency. 

Property  for  Correctional  Facility,  Law 
Enforcement,  or  Emergency 
Management  Response  Purposes 

§102-75.750    Who  is  eligible  to  receive 
surplus  real  and  related  personal  property 
for  correctional  facility,  law  enforcement,  or 
emergency  management  response 
purposes? 

Under  section  203(p)(l)  of  the  Act.  the 
head  of  the  disposal  agency  or  designee 
may,  in  his  .or  her  discretion,  convey, 
without  monetary  consideration,  to  any 
State,  or  to  those  governmental  bodies 
named  in  the  Act,  or  to  any  political 
subdivision  or  instnunentality,  surplus 
real  and  related  personal  property  for: 

(a)  Correctional  facility  purposes,  if 
the  Attorney  General  has  determined 
that  the  property  is  required  for  such 
purposes  and  has  approved  an 
appropriate  program  or  project  for  the 
care  or  rehabilitation  of  criminal 
offenders: 

(b)  Law  enforcement  purposes,  if  the 
Attorney  General  has  determined  that 
the  property  is  required  for  such 
purposes:  and 

(c)  Emergency  management  response 
purposes,  including  fire  and  rescue 


services,  if  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
determined  that  the  property  is  required 
for  such  purposes. 

§  102-75.755    Which  Federal  agencies 
must  ttie  disposal  agency  notify  concerning 
ttte  availal>iltty  of  surplus  properties  for 
correctional  facility,  law  enforcement,  or 
emergency  management  response 
purposes? 

The  disposal  agency  must  provide 
prompt  notification  to  the  Office  of 
Justice  Programs  (OJP).  Department  of 
Justice  (DO J),  and  the  Federal 
Emergency  Management  Agency 
(FEMA)  that  surplus  property  is 
available.  The  disposal  agency's  notice 
or  notification  must  include  a  copy  of 
the  landholding  agency's  Report  of 
Excess  Real  Property  (SF  118),  with 
accompanying  schedules. 

f  102-75.760    Who  must  the  Office  of 
Justice  Programs  (OJP)  and  the  Federal 
Entergency  Management  Agency  (FEMA) 
notify  that  surplus  real  property  is  available 
for  correctional  facility,  law  enforcement,  or 
emergency  management  response 
purposes? 

The  OJP  or  FEMA  must  send  notices 
of  availability  to  the  appropriate  State 
and  local  public  agencies.  The  notices 
must  state  that  OJP  or  FEMA,  as 
appropriate,  must  coordinate  and 
approve  any  planning  involved  in 
developing  a  comprehensive  and 
coordinated  plan  of  use  and 
procurement  for  the  property  for 
correctional  facility,  law  enforcement, 
or  emergency  management  response 
use.  The  notice  must  also  state  that 
public  agencies  may  obtain  application 
forms  and  preparation  instructions  from 
OJP  or  FEMA. 


§102-75.765 


What  does  the  term  "law 
mean? 

The  OJP  defines  "law  enforcement"  as 
"any  activity  involving  the  control  or 
reduction  of  crime  and  juvenile 
delinquency,  or  enforcement  of  the 
criminal  law,  including  investigative 
activities  such  as  laboratory  functions  as 
well  as  training." 

§  1 02-75.770    Is  the  disposal  agency 
required  to  approve  a  determination  by  the 
Department  of  Justice  that  identifies 
surplus  property  for  correctional  facility  use 
or  for  law  enforcement  use? 

Yes.  the  disposal  agency  must 
approve  a  determination,  under  §  102- 
75.795,  by  DOJ  that  identifies  surplus 
property  required  for  correctional 
facility  use  or  for  law  enforcement  use 
before  an  eligible  public  agency  can 
obtain  such  property  for  correctional 
facility  or  law  enforcement  use. 


§  1 02-75.775    Is  the  disposal  agency 
required  to  approve  a  determination  by 
FEMA  that  identifies  surplus  property  for 
emergency  management  response  use? 

Yes,  the  disposal  agency  must 
approve  a  determination,  under  §  102- 
75.795,  by  FEMA  that  identifies  siuplus 
property  required  for  emergency 
management  response  use  before  an 
eligible  public  agency  can  obtain  such 
property  for  emergency  management 
response  use. 

§  1 02-75.780    WTten  nnist  DOJ  or  FEMA 
notify  the  disposal  agency  that  an  eligible 
applicant  is  interested  in  acquiring  ttte 
property? 

The  OJP  or  FEMA  must  notify  the 
disposal  agency  within  30  calendar  days 
after  the  date  of  the  surplus  notice  if 
there  is  an  eligible  applicant  interested 
in  acquiring  the  property.  After  that  30- 
calendar  day  period  expires,  OJP  or 
FEMA  then  has  another  30  days  to 
review  and  approve  an  appropriate 
program  and  notify  the  disposal  agency 
of  the  need  for  the  property.  If  no 
application  is  approved,  then  OJP  or 
FEMA  must  notify  the  disposal  agency 
that  there  is  no  requirement  for  the 
property  within  the  30-calendar  day 
period  allotted  for  review  and  approval. 

§102-75.785    What  specifically  must  DOJ 
or  FEMA  address  in  the  assignment  request 
or  recommendation  that  is  submitted  to  the 
disposal  agency? 

Any  determination  that  DOJ  or  FEMA 
submits  to  the  disposal  agency  must 
provide  complete  information 
concerning  the  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use,  including: 

(a)  Identification  of  the  property: 

(b)  Certification  that  the  property  is 
required  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use; 

(c)  A  copy  of  the  approved 
application  which  defines  the  proposed 
plan  of  use:  and 

(d)  The  environmental  impact  of  the 
proposed  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use. 

§  1 02-75.790    Wttat  responsibilities  do 
landholding  agencies  and  disposal 
agencies  have  concerning  properties  to  be 
used  for  correctional  facility,  law 
enforcenwnt,  or  emergency  management 
response  purposes? 

Both  landholding  and  disposal 
agencies  must  cooperate  to  die  fullest 
extent  possible  with  Federal  and  State 
agency  representatives  in  their 
inspection  of  such  property  and  in 
furnishing  information  relating  to  the 
property. 
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§102-75.795    What  happens  after  the 
disposal  agency  receives  tiM  assignment 
request  by  DOJ  or  FEMA? 

If,  after  considering  other  uses  for  the 
property,  the  disposal  agency  approves 
the  assignment  request  by  DOJ  or 
FEMA,  the  disposal  agency  must  convey 
the  property  to  the  appropriate  grantee. 
The  disposal  agency  must  proceed  with 
other  disposal  action  if  it  does  not 
approve  the  assignment  request,  if  DOJ 
or  FEMA  does  not  submit  an  assignment 
request,  or  if  the  disposal  agency  does 
not  receive  the  determination  within  the 
30  calendar  days  specified  in  §  102- 
75.780.  The  disposal  agency  must  notify 
OJP  or  FEMA  15  days  prior  to  any 
announcement  of  a  determination  to 
either  approve  or  disapprove  an 
application  for  correctional,  law 
enforcement,  or  emergency  management 
response  purposes  and  must  furnish  to 
OJP  or  FEMA  a  copy  of  the  conveyance 
documents. 

§  102-75.800    What  information  must  be 
included  in  ttte  deed  of  conveyance? 

The  deed  of  conveyance  of  any 
surplus  real  property  transferred  under 
the  provisions  of  section  203(p}(l)  of  the 
Act  must  provide  that  all  property  be 
used  and  maintained  for  the  purpose  for 
which  it  was  conveyed  in  perpetuity.  If 
the  property  ceases  to  be  used  or 
maintained  for  that  purpose,  all  or  any 
portion  of  theproperty  must,  at  the 
option  of  the  United  States,  revert  to  the 
United  States  in  its  existing  condition. 
The  deed  of  conveyance  may  contain 
additional  terms,  reservations, 
restrictions,  and  conditions  the 
Administrator  of  General  Services 
determines  to  be  necessary  to  safeguard 
the  United  States'  interests. 

§102-75.805    Who  is  responsible  for 
enforcing  compliance  with  tl>e  terms  and 
conditions  of  the  transfer  of  ttie  property 
used  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  purposes? 

The  Administrator  of  C^neral  Services 
is  responsible  for  enforcing  compliance 
with  the  terms  and  conditions  of 
disposals.  The  GSA  is  also  responsible 
for  reforming,  correcting,  or  amending 
any  disposal  instrument;  granting 
releases:  and  any  action  necessary  for 
recapturing  the  property  following  the 
provisions  of  section  203(p)(3)  of  the 
Act. 

§  1 02-75.81 0    What  responsibilities  do  OJP 
or  FEMA  have  if  tf>ey  discover  any 
information  indicating  a  change  in  use  of  a 
transferred  property? 

Upon  discovery  of  any  information 
indicating  a  change  in  use,  OJP  or 
FEMA  must: 

(a)  Notify  GSA;  and 


(b)  Upon  request,  make  a 
redetermination  of  continued         " 
appropriateness  of  the  use  of  a 
transferred  property. 

§102-75.815    What  happens  if  property 
conveyed  for  correctional  facili^,  law 
enforcwnent,  or  emergency  management 
response  purposes  is  found  to  be  in 
noncompliance  with  the  terms  of  the 
conveyance  documents? 

The  OJP  or  FEMA  must,  prior  to  the 
repossession,  provide  the  appropriate 
GSA  regional  property  disposal  office 
with  an  accurate  description  of  the  real 
and  related  personal  property  involved. 
The  OJP  or  FEMA  must  use  Uie  SF  118, 
Report  of  Excess  Real  Property,  and  the 
appropriate  schedules  for  this  purpose. 
After  receiving  a  statement  from  OJP  or 
FEMA  that  the  title  to  the  property  is 
proposed  for  revesting,  GSA  will  review 
the  statement  and  determine  if  title 
should  be  revested.  If  GSA,  in 
consultation  with  OJP  or  FEMA, 
determines  that  the  property  should  be 
revested,  OJP  or  FEMA  must  submit  a 
SF  118  to  GSA.  The  GSA  will  review 
and  act  upon  the  SF  118,  if  applicable. 
However,  the  grantee  must  provide 
protection  and  maintenance  for  the 
property  until  the  title  reverts  to  the 
Federal  Ck)vemment.  including  the 
period  following  any  notice  of  intent  to 
revert.  Such  protection  and 
maintenance  must,  at  a  minimum, 
conform  to  the  standards  prescribed  in 
the  GSA  Customer  Guide  to  Real 
Property  Disposal. 

Property  for  Port  Facility  Use 

§  1 02-75.820    Which  Federal  agency  is 
eligible  to  receive  surplus  real  and  related 
personal  property  for  ttie  development  or 
operation  of  a  port  facility? 

Under  section  203(q)(l)  of  the  Act.  the 
Administrator  of  C^neral  Services,  the 
Secretary  of  the  Department  of  Defense 
(in  the  case  of  property  located  at  a 
military  installation  closed  or  realigned 
pursuant  to  a  base  closure  law),  or  their 
designee,  may  assign  to  the  Secretary  of 
the  Department  of  Transportation  (E)OT) 
for  conveyance,  without  monetary 
consideration,  to  any  State,  or  to 
governmental  bodies,  any  political 
subdivision,  municipality,  or 
instrumentality,  surplus  real  and  related 
personal  property,  including  buildings, 
fixtures,  and  equipment  situated  on  the 
property,  that  DOT  recommends  as 
being  needed  for  the  development  or 
operation  of  a  port  facility. 

§  1 02-75.825    Who  must  the  disposal 
agency  notify  when  surplus  real  and  related 
personal  property  Is  available  for  port 
facility  use? 

The  disposal  agency  must  notify 
established  State,  regional  or 


metropolitan  clearinghouses  and 
eligible  public  agencies  that  surplus  real 
property  is  available  for  the 
development  or  operation  of  a  port 
facility.  The  disposal  agency  must 
transmit  a  copy  of  the  notice  to  DOT 
and  a  copy  of  the  landholding  agency's 
Report  of  Excess  Real  Property  (SF  118 
and  supporting  schedules). 

§102-75.830    What  does  the  surplus  notice 
contain? 

Surplus  notices  to  eligible  public 
agencies  must  state: 

(a)  That  public  agencies  must 
coordinate  any  planning  involved  in  the 
development  of  the  comprehensive  and 
coordinated  plan  of  use  and 
procurement  of  property,  with  DOT.  the 
Secretary  of  Labor,  and  the  Secretary  of 
Commerce: 

(b)  That  any  party  interested  in 
acquiring  the  property  for  use  as  a  port 
facility  must  contact  the  Department  of 
Transportation,  Maritime 
Administration,  for  the  application  and 
instructions; 

(c)  That  the  disposal  agency  must 
approve  a  recommendation  from  DOT 
before  it  can  assign  the  property  to  DOT 
(see  §  102-75.905);  and 

(d)  That  any  subsequent  conveyance 
is  subject  to  the  approval  of  the  head  of 
the  disposal  agency  as  stipulated  under 
section  203(q){2)  of  the  Act  and 
referenced  in  §  102-75.865. 

§102-75.835    When  must  DOT  notify  the 
disposal  agency  that  an  eligible  applicant  is 
interested  in  acquiring  ttte  property? 

The  DOT  must  notify  the  disposal 
agency  within  30  calendar  days  after  the 
date  of  the  surplus  notice  if  there  is  an 
eligible  applicant  interested  in  acquiring 
the  property.  After  that  30-calendar  day 
period  expires,  DOT  then  has  another  30 
calendar  days  to  review  and  approve 
applications  and  notify  the  disposal 
agency  of  the  need  for  the  property.  If 
no  application  is  approved,  then  DOT 
must  notify  the  disposal  agency  that 
there  is  no  requirement  for  the  f>roperty 
within  the  same  30-calendar  day  period 
allotted  for  review  and  approval. 

§102-75.840    What  action  must  tiM 
disposal  agency  take  after  an  eligible  public 
agency  has  submitted  a  plan  of  use  for  and 
an  application  to  acquire  a  port  facility 
property? 

Whenever  an  eligible  public  agency, 
has  submitted  a  plan  of  use  for  a  port 
facility  requirement,  the  disposal  agency 
must  transmit  two  copies  of  the  plan  to 
DOT.  The  DOT  must  either  submit  to 
the  disposal  agency,  within  30  calendar 
days  after  the  date  the  plan  is 
transmitted,  a  recommendation  for 
assignment  of  the  property  to  DOT,  or 
inform  the  disposal  agency,  within  the 


76864  Federal  Register / Vol.  67,  No.  240 /Friday.  December  13.  2002 /Rules  and  Regulations 


30-calendar  day  period,  that  a 
recommendation  will  not  be  made  for 
assignment  of  the  property  to  DOT. 

§  1 02-75.845    What  must  DOT  address  in 
the  assignment  recommendation  submitted 
to  the  disposal  agency? 

Any  assignment  recommendation  that 
DOT  submits  to  the  disposal  agency 
must  provide  complete  information 
concerning  the  contemplated  port 
facility  use,  including: 

(a)  An  identification  of  the  property; 

(b)  An  identification  of  the  applicant; 

(c)  A  copy  of  the  approved 
application,  which  defines  the  proposed 
plan  of  use  of  the  property; 

(d)  A  statement  that  DOT's 
determination  (that  the  property  is 
located  in  an  -area  of  serious  economic 
disruption]  was  made  in  consultation 
with  the  Secretary  of  Labor; 

(e)  A  statement  that  DOT  approved 
the  economic  development  plan, 
associated  with  the  plan  of  use  of  the 
property,  in  consultation  with  the 
Secretary  of  Commerce;  and 

(f)  A  copy  of  the  explanatory 
statement,  required  under  section 
203(q)(3)(c)  of  the  Act. 

S  102-75.850    What  responsibilities  do 
landholding  agencies  have  concerning 
properties  to  be  used  in  the  development  or 
operation  of  a  port  facility? 

Landholding  agencies  must  cooperate 
to  the  fullest  extent  possible  with  DOT 
representatives  and  the  Secretary  of 
Commerce  in  their  inspection  of  such 
property,  and  with  the  Secretary  of 
Labor  in  affirming  that  the  property  is 
in  an  area  of  serious  economic 
disruption,  and  in  furnishing  any 
information  relating  to  such  property. 

§  1 02-75.855    What  happens  if  DOT  does 
not  submit  an  assignment 
recommendation? 

If  DOT  does  not  submit  an  assignment 
recommendation  or  if  it  is  not  received 
within  30  calendar  days,  the  disposal 
agency  must  proceed  with  other 
disposal  action. 

§  1 02-75.860    What  happens  after  the 
disposal  agency  receives  the  assignment 
recommendation  from  DOT? 

If.  after  considering  other  uses  for  the 
property,  the  disposal  agency  approves 
the  assigimient  recommendation  from 
DOT.  the  disposal  agency  must  assign 
the  property  by  letter  or  other  document 
to  EXDT.  If  the  disposal  agency 
disapproves  the  recommendation,  the 
disposal  agency  must  likewise  notify 
DOrr.  The  disposal  agency  must  furnish 
to  the  landholding  agency  a  copy  of  the 
assignment,  unless  the  landholding 
agency  is  also  the  disposal  agency. 


§  1 02-75.865    What  responsibilities  does 
DOT  have  after  receiving  ttie  disposal 
agency's  assignment  letter? 

After  receiving  the  assignment  letter 
from  the  disposal  agency,  DOT  must 
provide  the  disposal  agency  with  a 
Notice  of  Proposed  Transfer  within  30 
calendar  days  after  the  date  of  the 
assignment  letter.  If  the  disposal  agency 
approves  the  proposed  transfer  within 
30  calendar  days  of  the  receipt  of  the 
Notice  of  Proposed  Transfer.  DOT  may 
prepare  the  conveyance  documents  and 
proceed  with  the  conveyance.  The  DOT 
must  take  all  necessary  actions  to 
accomplish  the  conveyance  within  15 
calendar  days  after  the  expiration  of  the 
30-calendar  day  period  provided  for  the 
disposal  agency  to  consider  the  notice. 
DOT  must  furnish  the  disposal  agency 
two  conformed  copies  of  the 
instruments  conveying  property  and  all 
related  documents  containing 
restrictions  or  conditions  regulating  the 
futiu«  use,  maintenance,  or  transfer  of 
the  property. 

§  1 02-75.870    Who  is  responsible  for 
enforcing  compliance  with  ttie  terms  and 
conditions  of  the  port  facility  conveyance? 
The  DOT  is  responsible  for  enforcing 
compliance  with  the  terms  and 
conditions  of  conveyance,  including 
reforming,  correcting,  or  amending  any 
instrument  of  conveyance;  granting 
releases;  and  taking  any  necessary 
actions  to  recapture  the  property 
following  the  provisions  of  section 
203(q)(4)  of  the  Act.  Any  of  these 
actions  are  subject  to  the  approval  of  the 
head  of  the  disposal  agency.  The  DOT 
must  notify  the  head  of  the  disposal 
agency  of  its  intent  to  take  any  proposed 
action,  identify  the  property  affected, 
and  describe  in  detail  the  proposed 
action,  including  the  reasons  for  the 
proposed  action. 

f  1 02-75.875    What  happens  in  the  case  of 
repossession  t>y  ttw  United  States  under  a 
reversion  of  title  for  noncompliance  with 
ttie  terms  or  conditions  of  conveyance? 

In  each  case  of  a  repossession  by  the 
United  States.  DOT  must,  at  or  prior  to 
reversion  of  title,  provide  the 
appropriate  GSA  regional  property 
disposal  office,  with  a  SF  118  and 
accompanying  schedules.  After 
receiving  a  statement  from  DOT  that 
title  to  the  property  is  proposed  for 
revesting.  GSA  will  review  the 
statement  and  determine  if  title  should 
be  revested.  If  GSA.  in  consultation  with 
DOT.  determines  that  the  property 
should  be  revested.  DOT  must  submit  a 
SF  118  to  GSA.  The  GSA  will  review 
and  act  upon  the  SF  118,  if  acceptable. 
However,  the  grantee  must  provide 
protection  and  maintenance  for  the 
property  until  the  title  reverts  to  the 


Federal  Government,  including  the 
period  following  the  notice  of  intent  to 
revert.  Such  protection  and 
maintenance  must,  at  a  minimum, 
conform  to  the  standards  prescribed  in 
the  GSA  Customer  Guide  to  Real 
Property  Disposal. 

Negotiated  Sales 

§  1 02-75.880    When  may  executive 
agencies  conduct  negotiated  sales? 

Executive  agencies  may  conduct 
negotiated  sales  only  when: 

(a)  The  estimated  fair  market  value  of 
the  property  does  not  exceed  $50,000; 

(b)  Bid  prices  after  advertising  are 
urueasonable  {for  all  or  part  of  the 
property)  or  were  not  independently 
arrived  at  in  open  competition; 

(c)  The  character  or  condition  of  the 
property  or  unusual  circumstances 
make  it  impractical  to  advertise  for 
competitive  bids  and  the  fair  market 
value  of  the  property  and  other 
satisfactory  terms  of  disposal  are 
obtainable  by  negotiation; 

(d)  The  disposals  will  be  to  States, 
Commonwealth  of  Puerto  Rico, 
possessions,  political  subdivisions,  or 
tax-supported  agencies  therein,  and  the 
estimated  fair  market  value  of  the 
property  and  other  satisfactory  terms  of 
disposal  are  obtainable  by  negotiations. 
Negotiated  sales  to  public  bodies  can 
only  be  conducted  if  a  public  benefit, 
which  would  not  be  realized  from  a 
competitive  sale,  will  result  from  the 
negotiated  sale;  or 

(e)  Negotiation  is  otherwise 
authorized  by  the  Federal  Property  and 
Administrative  Services  Act  of  1949  or 
other  law,  such  as  disposals  of  power 
transmission  lines  for  public  or 
cooperative  power  projects. 

§  1 02-75.885    What  are  executive  agencies' 
responsibilities  concerning  negotiated 
sales? 

Executive  agencies  must: 

(a)  Obtain  such  competition  as  is 
feasible  in  all  negotiations  of  disposals 
and  contracts  for  disposal  of  surplus 
property  ;"and 

(b)  Prepare  and  transmit  an 
explanatory  statement  if  the  fair  market 
value  of  the  property  exceeds  $700,000, 
identifying  the  circumstances  of  each 
disposal  by  negotiation  for  any  real 
property  specified  in  40  U.S.C. 
484(e)(6KA).  to  the  appropriate 
committees  of  the  Congress  in  advance 
of  such  disposal. 

§  1 02-75.890    What  clause  must  be  In  the 
offer  to  purchase  and  conveyance 
documents  for  negotiated  sales  to  put>lic 
agencies? 

Executive  agencies  must  include  in 
the  offer  to  purchase  and  conveyance 
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documents  an  excess  profits  clause, 
which  usually  runs  for  3  years,  to 
eliminate  the  potential  for  windfall 
profits  to  public  agencies.  This  clause 
states  that,  if  the  purchaser  should  sell 
or  enter  into  agreements  to  sell  the 
property  within  3  years  from  the  date  of 
title  transfer  by  the  Federal  Government, 
all  proceeds  in  excess  of  the  purchaser's 
costs  will  be  remitted  to  the  Federal 
Government. 

S  102-75.895    What  wording  must  be  in  the 
excess  profits  clause  which  is  required  in 
the  offer  to  purchase  and  In  ttie  conveyance 
document? 

The  wording  of  the  excess  profits 
clause  should  be  as  follows: 

Excess  Profits  Covenant  for  f^egotiated  Sales 
to  Public  Bodies 

(a)  This  covenant  shall  run  with  the  land 
for  a  period  of  3  years  from  the  date  of 
conveyance.  With  respect  to  the  property 
described  in  this  deed,  if  at  any  time  within 
a  3-year  period  from  the  date  of  transfer  of 
title  by  the  Grantor,  the  Grantee,  or  its 
successors  or  assigns,  shall  sell  or  enter  into 
agreements  to  sell  the  property,  either  in  a 
single  transaction  or  in  a  series  of 
transactions,  it  is  covenanted  and  agreed  that 
all  proceeds  received  or  to  be  received  in 
excess  of  the  Grantee's  or  a  subsequent 
seller's  actual  allowable  costs  will  be 
remitted  to  the  Grantor.  In  the  event  of  a  sale 
of  less  than  the  entire  property,  actual 
allowable  costs  will  be  apportioned  to  the 
property  based  on  a  fair  and  reasonable 
determination  by  the  Grantor. 

(b)  For  purposes  of  this  covenant,  the 
Grantee's  or  a  subsequent  seller's  allowable 
costs  shall  include  the  following: 

(1)  The  purchase  price  of  the  real  property; 

(2)  The  direct  costs  actually  incurred  and 
paid  for  improvements  which  serve  only  the 
property,  including  road  construction,  storm 
and  sanitary  sewer  construction,  other  public 
facilities  or  utility  construction,  building 
rehabilitation  and  demolition,  landscaping, 
grading,  and  other  site  or  public 
improvements; 

(3)  The  direct  costs  actually  incurred  and 
paid  for  design  and  engineering  services  with 
respect  to  the  improvements  described  in 
(b)(2)  of  this  section:  and 

(4)  The  finance  charges  actually  incurred 
and  paid  in  conjunction  with  loans  obtained 
to  meet  any  of  the  allowable  costs 
enumerated  above. 

(c)  None  of  the  allowable  costs  described 
in  paragraph  (b)  of  this  section  will  be 
deductible  if  defrayed  by  Federal  grants  or  if 
used  as  matching  hinds  to  secure  Federal 
grants. 

(d)  In  order  to  verify  compliance  with  the 
terms  and  conditions  of  this  covenant,  the 
Grantee,  or  its  successors  or  assigns,  shall 
submit  an  annual  report  for  each  of  the 
subsequent  3  years  to  the  Grantor  on  the 
anniversary  date  of  this  deed.  Each  report 
will  identify  the  property  involved  in  this 
transaction  and  will  contain  such  of  the 
following  items  of  information  as  are 
applicable  at  the  time  of  submission: 

(1)  A  statement  indicating  whether  or  not 
a  resale  has  been  made; 


(2)  A  description  of  each  portion  of  the 
property  that  has  been  resold; 

(3)  The  sale  price  of  each  such  resold 
portion; 

(4)  The  identity  of  each  purchaser. 

(5)  The  proposed  land  use;  and 

(6)  An  enumeration  of  any  allowable  costs 
incurred  and  paid  that  would  olffset  any 
realized  profit. 

(e)  The  Grantor  may  monitor  the  property 
and  inspect  records  related  thereto  to  ensure 
compliance  with  the  terms  and  conditions  of 
this  covenant  and  may  take  any  actions 
which  it  deems  reasonable  and  prudent  to 
recover  any  excess  profits  realized  through 
the  resale  of  the  property. 

§102-75.900    What  is  a  negoUated  sale  for 
economic  development  purposes? 

A  negotiated  sale  for  economic 
development  purposes  means  that  the 
public  body  purchasing  the  property 
will  develop  or  make  substantial 
improvements  to  the  property  with  the 
intention  of  reselling  or  leasing  the 
property  in  parcels  to  users  to  advance 
the  community's  economic  benefit.  This 
type  of  negotiated  sale  is  acceptable 
where  the  expected  public  benefits  to 
the  community  are  greater  than  the 
anticipated  proceeds  derived  from  a 
competitive  public  sale. 

Explanatory  Statements  for  Negotiated 
Sales 

§102-75.905    Whwi  must  the  disposal 
agency  prepare  an  explanatory  statement? 

The  disposal  agency  must  prepare  an 
explanatory  statement  of  the 
circumstances  of  each  of  the  following 
proposed  disposals  by  negotiation: 

(a)  Any  real  property  that  has  an 
estimated  fair  market  value  in  excess  of 
$700,000.  except  that  any  real  property 
disposed  of  by  lease  or  exchange  is 
subject  only  to  paragraphs  (b)  through 
(d)  of  this  section; 

(b)  Any  real  property  disposed  of  by 
lease  for  a  term  of  5  years  or  less,  if  the 
estimated  fair  annual  rent  is  in  excess  of 
$100,000  for  any  of  such  years; 

(c)  Any  real  property  disposed  of  by 
lease  for  a  term  of  more  than  5  years,  if 
the  total  estimated  rent  over  the  term  of 
the  lease  is  in  excess  of  $700,000;  or 

(d)  Any  real  property  or  real  and 
related  personal  property  disposed  of  by 
exchange,  regardless  of  value,  or  any 
property  disposed  in  which  any  part  of 
the  consideration  is  real  property. 

§102-75.910    Are  there  any  exceptions  to 
this  policy  of  preparing  explanatory 
statements? 

Yes.  the  disposal  agency  is  not 
required  to  prepare  an  explanatory 
statement  for  property  authorized  to  be 
disposed  of  without  advertising  by  any 
provision  of  law  other  than  section 
203(e)  of  the  Act. 


§102-75.915    Do  disposal  agencies  need 
to  retain  a  copy  of  the  explanatory 
statement? 

Yes.  disposal  agencies  must  retain  a 
copy  of  the  explanatory  statement  in 
their  files. 

§  1 02-75.920    Where  is  the  explanatory 
statement  sent? 

Disposal  agencies  must  submit  each 
explanatory  statement  to  the 
Administrator  of  General  Services  for 
review  and  transmittal  by  letter  from  the 
Administrator  of  General  Services  to  the 
Committees  on  Government  Operations 
and  any  other  appropriate  conunittees  of 
the  Senate  and  House  of 
Representatives.  Disposal  agencies  must 
include  in  the  submission  to  the 
Administrator  of  General  Services  any 
supporting  data  that  may  be  relevant 
and  necessary  for  evaluating  the 
proposed  action. 

§  1 02-75.925    Is  GSA  required  to  furnish 
the  disposal  agency  with  the  explanatory 
statement's  transmittal  letter  sent  to 
Congress? 

Yes.  GSA  must  furnish  copies  of  its 
transmittal  letters  to  the  committees  of 
the  Congress  (see  §  102-75.920)  to  the 
disposal  agency. 

§102-75.930    What  happens  If  there  is  no 
objection  l>y  an  appropiiiate  committee  or 
subcommittee  of  Congress  concerning  the 
proposed  negotiated  sale? 

If  there  is  no  objection,  the  disposal 
agency  may  consummate  the  sale  on  or 
after  35  days  from  the  date  the 
Administrator  of  General  Services 
transmitted  the  explanatory  statement  to 
the  committees.  If  there  is  an  objection, 
the  disposal  agency  must  resolve 
objections  with  the  appropriate 
congressional  committee  or 
subcommittee  before  consummating  the 
sale. 

Public  Sales 

§  1 02-75.935    What  are  disposal  agencies' 
responsibilities  concerning  public  sales? 

Disposal  agencies  must  make 
available  by  competitive  public  sale  any 
surplus  property  that  is  not  disposed  of 
by  public  benefit  discount  conveyance 
or  by  negotiated  sale.  Awards  must  be 
made  to  the  responsible  bidder  whose 
bid  will  be  most  advantageous  to  the 
Government,  price  and  other  factors 
considered. 

Nonfederal  Interim  Use  of  Siuplns 
Property 

§  1 02-75.940    Can  landholding  agencies 
outlease  surplus  real  property  for 
nonfederal  interim  use? 

Yes.  landholding  agencies  may  allow 
organizations  to  use  surplus  real 
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property  awaiting  disposal  using  either 
a  leise  or  permit,  only  when: 

(a)  The  lease  or  permit  does  not 
exceed  one  year  and  is  revocable  with 
not  more  than  a  30-day  notice  by  the 
disposal  agency; 

(b)  The  use  and  occupancy  will  npt 
interfere  with,  delay,  or  impede  the 
disposal  of  the  property;  and 

(c)  The  agency  executing  the 
agreement  is  responsible  for  the 
ser\icing  of  such  property. 

Subpart  D— Management  of  Excess 
and  Surplus  Real  Property 

$102-75.945    What  is  GSA't  policy 
concerning  ttw  physical  care,  handling, 
protection,  and  maintenance  of  excess  and 
surplus  real  property  and  related  personal 
property? 
GSA's  policy  is  to: 

(a)  Manage  excess  and  surplus  real 
property,  including  related  personal 
property,  by  providing  only  those 
minimum  services  necessary  to  preserve 
the  Government's  interest  and  realizable 
value  of  the  property  considered; 

(b)  Place  excess  and  surplus  real 
property  in  productive  use  through 
interim  utilization,  provided,  that  such 
temporary  use  and  occupancy  do  not 
interfere  with,  delay,  or  retard  its 
transfer  to  a  Federal  agency  or  disposal; 
and 

(c)  Render  safe  or  destroy  aspects  of 
excess  and  surplus  real  property  which 
are  dangerous  to  the  public  health  or 
safety. 

Taxes  and  Other  ObUgations 

§  1 02-75.950    Who  has  ttie  responsit>ility 
for  paying  taxes  and  other  obligations 
pending  transfer  or  disposal  of  the 
property? 

The  landholding  agency  is 
responsible  for  paying  taxes  or 
payments  in  lieu  of  taxes  (in  the  event 
of  subsequent  enactment  of  legislation 
by  Congress  authorizing  such  payments 
on  Government-owned  property  not 
legally  assessable),  rents,  and  insurance 
premiimis  and  other  obligations 
pending  transfer  or  disposal. 

Decontamination 

S  102-75.955    Who  is  responsible  for 
decontaminating  excess  and  surplus  real 
property? 

The  landholding  agency  is 
responsible  for  all  expense  to  the 
Government  and  for  Uie  supervision  of 
the  decontamination  of  excess  and 
surplus  real  property  that  has  been 
contaminated  with  hazardous  materials 
of  any  sort.  Extreme  care  must  be 
exercised  in  the  decontamination, 
management,  and  disposal  of 
contaminated  property  in  order  to 


prevent  such  properties  from  becoming 
a  hazard  to  the  general  public.  The 
landholding  agency  must  inform  the 
disposal  agency  of  any  and  all  hazards 
involved  relative  to  such  property  in 
order  to  protect  the  general  public  from 
hazards  and  to  preclude  the 
Government  from  any  and  all  liability 
resulting  from  indiscriminate  disposal 
or  mishandling  of  contaminated 
property. 

Improvements  or  Alterations 

§  1 02-75.960    May  landholding  agencies 
make  improvements  or  alterations  to 
excess  or  surplus  property  In  tttoee  cases 
vvttere  disposal  is  otherwise  not  feasible? 
Yes,  landholding  agencies  may  make 
improvements  or  alterations  which 
involve  rehabilitation,  reconditioning, 
conversion,  completion,  additions,  and 
replacements  in  structures,  utilities, 
installations,  and  land  improvements,  in 
those  cases  where  disposal  cannot  be 
accomplished  without  such 
improvements  or  alterations.  However, 
agencies  must  not  enter  into 
commitments  concerning  improvements 
or  alterations  without  GSA's  prior 
approval. 

Protection  and  Maintenance 

$  1 02-75.965    Who  must  perform  the 
protection  and  maintenance  of  excess  ar>d 
surplus  real  property  pending  transfer  to 
another  Federal  agency  or  disposal? 

The  landholding  agency  remains 
responsible  and  accountable  for  excess 
and  surplus  real  property,  including 
related  personal  property,  and  must 
perform  the  protection  and  maintenance 
of  such  property  pending  transfer  to 
another  Federal  agency  or  disposal. 
Guidelines  for  protection  and 
maintenance  of  excess  and  surplus  real 
property  are  in  the  GSA  Customer  Guide 
to  Real  Property  Disposal.  The 
landholding  agency  is  responsible  for 
complying  with  the  requirements  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  and 
initiating  or  cooperating  with  others  in 
the  actions  prescribed  for  the 
prevention,  containment,  or  remedy  of 
hazardous  conditions. 

§  1 02-75.970    How  long  is  the  landholding 
agency  responsible  for  ttie  expense  of 
protection  and  maintenance  of  excess  and 
surplus  real  property  pending  iU  transfer  or 
disposal? 

Generally,  the  landholding  agency  is 
responsible  for  the  cost  of  protection 
and  maintenance  of  the  property 
pending  transfer  or  disposal  for  at  least 
12  months,  but  not  more  than  15 
months.  However,  the  landholding 
agency  is  responsible  for  providing  and 
funding  protection  and  maintenance 


during  the  period  of  delay  if  the 
landholding  agency: 

(a)  Requests  deferral  of  the  disposal; 

(b)  Continues  to  occupy  the  property 
beyond  the  excess  date  to  the  detriment 
of  orderly  disposal;  or 

(c)  Otherwise  takes  actions  which 
result  in  a  delay  in  the  disposition. 

§  1 02-75.975    Wtwt  happens  if  the  property 
Is  not  conveyed  or  disposed  of  during  this 
timeframe? 

If  the  property  is  not  transferred  to  a 
Federal  agency  or  disposed  of  during 
the  period  mentioned  in  §  102-75.970, 
the  disposal  agency  must  pay  or 
reimburse  the  landholding  agency  for 
protection  and  maintenance  expense  of 
such  property  ^m  and  after  the 
expiration  date  of  said  period,  only  if: 

(a)  There  is  a  written  agreement 
between  the  landholding  agency  and  the 
disposal  agency  specifying  the 
maximum  amount  of  protection  and 
maintenance  expense  that  the  disposal 
agency  is  responsible  for;  and 

(b)  Appropriations  have  been  made  by 
Congress  to  the  disposal  agency  in  an 
amount  sufficient  to  make  such 
payment  or  reimbursement. 

§  1 02-75.980    Who  is  responsible  for 
protection  and  maintenance  expenses  H 
ttiere  is  no  written  agreement  or  no 
Congressional  appropriation  to  ttte  disposal 
agency? 

If  there  is  no  written  agreement 
(between  the  landholding  agency  and 
the  disposal  agency)  or  no 
Congressional  appropriation  to  the 
disposal  agency,  the  landholding  agency 
is  responsible  for  all  protection  and 
maintenance  expenses,  without  any 
right  of  contribution  or  reimbursement 
from  the  disposal  agency. 

Assistance  in  Disposition 

$  1 02-75.985  Is  the  landholding  agency 
required  to  assist  the  disposal  agency  in 
the  disposition  process? 

Yes,  the  landholding  agency  must 
cooperate  with  the  disposal  agency  in 
showing  the  property  to  prospective 
transferees  or  purchasers.  Unless 
extraordinary  expenses  are  incurred  in 
showing  the  property,  the  landholding 
agency  must  absorb  the  entire  cost  of 
such  actions. 

Subpart  E— Abandonment, 
Destruction,  or  Donation  to  Public 
Bodies 

§  1 02-75.990    May  Federal  agencies 
abandon,  destroy,  or  donate  to  public 
bodies  real  property? 

Yes,  subject  to  the  restrictions  in  this 
subpart,  any  Federal  agency  having 
control  of  real  property  which  has  no 
commercial  value  or  for  which  the 
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estimated  cost  of  continued  care  and 
handling  exceeds  the  estimated 
proceeds  from  its  sale,  may: 

(a)  Abandon  or  destroy  Government- 
owned  improvements  and  related 
personal  property  located  on  privately 
owned  land; 

(b)  Destroy  Government-owned 
improvements  and  related  personal 
property  located  on  Government-owned 
land;  abandonment  of  such  property  is 
not  authorized;  or 

(c)  Donate  to  public  bodies  any 
Government-owned  real  property  (land 
and/ or  improvements  and  related 
personal  property),  or  interests  therein. 

Dangerous  Property 

§102-75.995    May  Federal  agencies 
dispose  of  dangerous  property? 

No.  property  which  is  dangerous  to 
public  health  or  safety  must  be  made 
harmless  or  have  adequate  safeguards  in 
place  before  it  can  be  abandoned, 
destroyed,  or  donated  to  public  bodies. 

Determinations 

$102-75.1000    How  Is  the  decision  made  to 
abandon,  destroy,  or  donate  property? 
No  property  shall  be  abandoned, 
destroyed,  or  donated  by  a  Federal 
agency  under  §  102-75.920.  unless  a 
duly  authorized  official  of  that  agency 
determines,  in  writing,  that: 

(a)  The  property  has  no  commercial 

value;  or  ,  .       j 

(b)  The  estimated  cost  of  its  contmued 
care  and  handling  exceeds  the  estimated 
proceeds  from  its  sale. 

$102-75.1005    Who  can  make  tfte 
determination  within  the  Federal  agency  on 
whether  a  property  can  be  abandoned, 
destroyed,  or  donated? 

Only  a  duly  authorized  official  of  that 
agency  not  directly  accountable  for  the 
subject  property  can  make  the 
determination. 

$  1 02-75.1 01 0    When  Is  a  reviewring 
authority  required  to  approve  the 
determlnatkMi  concerning  a  property  that  is 
to  be  abandoned,  destroyed,  or  donated? 

A  reviewing  authority  must  approve 
determinations  made  under  §  102- 
75.1000  before  any  such  disposal, 
whenever  all  the  property  proposed  to 
be  disposed  of  by  a  Federal  agency  has 
a  current  estimated  fair  market  value  of 
more  than  $50,000. 

Restrictioiis 

$102-75.1015  Are  there  any  restrictlorts 
on  Federal  agencies  concerning  property 
donations  to  puMk:  bodies? 

Yes.  Federal  agencies  must  obtain 
prior  concurrence  of  GSA  before 
donating  to  public  bodies: 

(a)  Improvements  on  land  or  related 
personal  property  having  a  current 


estimated  fair  market  value  in  excess  of 
$250,000;  and 
(b)  Land,  regardless  of  cost. 

Disposal  Costs 

$102-75.1020    Are  public  bodies  ever 
required  to  pay  the  disposal  costs 
associated  with  donated  property? 

Yes.  any  public  body  receiving 
donated  improvements  on  land  or 
related  personal  property  must  pay  the 
disposal  costs  associated  with  the 
donation,  such  as  dismantling,  removal, 
and  the  cleaning  up  of  the  premises. 

Abandonment  and  Destruction 

$102-75.1025    When  can  a  Federal  agency 
abandon  or  destroy  improvements  on  land 
or  related  personal  profierty  In  lieu  of 
donating  it  to  a  public  body? 

A  Federal  agency  may  not  abandon  or 
destroy  improvements  on  land  or 
related  personal  property  unless  a  duly 
authorized  official  of  that  agency  finds, 
in  writing,  that  donating  the  property  is 
not  feasible.  This  written  finding  is  in 
addition  to  the  determination  prescribed 
in  §§  102-75.1000. 102-75.1005.  and 
102-75.1010.  If  donating  the  property 
becomes  feasible  at  any  time  prior  to 
actually  abandoning  or  destroying  the 
property,  the  Federal  agency  must 
donate  it. 

$102-75.1030    May  Federal  agencies 
abandon  or  destroy  property  In  any  manner 
they  decide? 

No,  Federal  agencies  may  not 
abandon  or  destroy  property  in  a 
manner  which  is  detrimental  or 
dangerous  to  public  health  or  safety  or 
which  will  infringe  on  the  rights  of 
other  persons. 

$102-75.1035    Are  there  any  restrictions 
on  Federal  agencies  concerning  the 
abandonment  or  destruction  of 
improvemenU  on  land  or  related  personal 
property? 

Yes,  GSA  must  concur  on  an  agency's 
abandotunent  or  destruction  of 
improvements  on  land  or  related 
personal  property  prior  to  abandoning 
or  destroying  such  improvements  on 
land  or  related  personal  property— 

(a)  Which  are  of  permanent  type 
construction;  or 

(b)  The  retention  of  which  would 
enhance  the  value  of  the  imderlying 
land,  if  it  were  to  be  made  available  for 
sale  or  lease. 

$102-75.1040    May  Federal  agencies 
abandon  or  destroy  improvements  on  lend 
or  related  personal  property  before  puWte 
nottoe  is  given  of  such  proposed 
alMindonment  or  destruction? 

Except  as  provided  in  §  102-75.1045. 
a  Federal  agency  must  not  abandon  or 
destroy  improvements  on  land  or 


related  personal  property  until  after  it 
has  given  public  notice  of  the  proposed 
abandonment  or  destruction.  This 
notice  must  be  given  in  the  area  in 
which  the  property  is  located,  must 
contain  a  general  description  of  the 
property  to  be  abandoned  or  destroyed, 
and  must  include  an  offering  of  the 
property  for  sale.  A  copy  of  the  notice 
must  be  given  to  the  GSA  regional 
property  disposal  office  for  the  region  in 
which  the  property  is  located. 

$  1 02-75.1 045    Are  there  exceptions  to  the 
poitoy  thst  requires  public  notice  be  given 
before  Federal  agencies  abandon  or 
destroy  ImprovemenU  on  land  or  related 
personal  property? 

Yes,  property  can  be  abandoned  or 
destroyed  without  public  notice  if— 

(a)  Its  value  is  so  low  or  the  cost  of 
its  care  and  handling  so  great  that 
retaining  the  property  in  order  to  post 
public  notice  is  clearly  not  economical: 

(b)  Health,  safety,  or  security 
considerations  require  its  immediate 
abandonment  or  destruction;  or 

(c)  The  assigned  mission  of  the  agency 
might  be  jeopardized  by  the  delay,  and 
a  duly  authorized  Federal  agency 
official  finds  in  writing,  with  respect  to 
paragraph  (a),  (b).  or  (c)  of  this  section, 
and  a  reviewing  authority  approves  this 
finding.  The  finding  must  be  in  addition 
to  the  determinations  prescribed  in 
§§102-75.1000, 102-75.1005,  102- 
75.1010  and  102-75.1025. 

$  1 02-75.1 050    Is  there  any  property  for 
whkih  this  subpart  does  not  apply? 

Yes,  this  subpart  does  not  apply  to 
surplus  property  assigned  for  disposal 
to  educational  or  public  health 
institutions  pursuant  to  section  203(k) 
of  the  Act. 

Subpart  F— Delegations 

Delegation  to  Department  of  Defense 
(DOD) 

$102-75.1055    What  is  the  policy 
governing  delegations  of  real  property 
disposal  authority  to  the  Secretary  of 
Defense? 

GSA  delegates  to  the  Secretary  of 
Defense  the  authority  to  determine  that 
Federal  agencies  do  not  need 
Department  of  Defense  controlled  excess 
real  property  and  related  personal 
property  having  a  total  estimated  fair 
market  value,  including  all  the 
component  units  of  the  property,  of  less 
than  $50,000;  and  to  dispose  of  the 
property  by  means  deemed  most 
advantageous  to  the  United  States. 
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§  102-75.1060    What  must  the  Secretary  of 
Defense  do  tMfore  determining  that  DOD- 
controlled  excess  real  property  and  related 
personal  property  is  not  required  for  the 
needs  of  any  Federal  agency  and  prior  to 
disposal? 

The  Secretary  must  conduct  a  Federal 
screening  to  determine  that  there  is  no 
further  Federal  need  or  requirement  for 
the  property. 

§  1 02-75. 1 065    When  using  a  delegatton  of 
real  property  disposal  authority  under  this 
subpart,  is  the  DOD  required  to  report 
excess  property  ta  GSA? 

No.  although  the  authority  in  this 
delegation  must  be  used  following  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  and  its 
implementing  regulations. 

S  102-75.1070    Can  this  delegation  of 
autfKKfty  to  ttie  Secretary  of  Defense  tM 
redelegated? 

Yes.  the  Secretary  of  Defense  may 
redelegate  the  authority  delegated  in 
§  102-75.1055  to  any  officer  or 
employee  of  the  Department  of  Defense. 

Delegation  to  Department  of 
Agriculture  (USDA) 

§102-75.1075    What  is  the  policy 
governing  delegations  of  real  property 
disposal  authority  to  tfie  Secretary  of 
Agriculture? 

GSA  delegates  authority  to  the 
Secretary  of  Agriculture  to  determine 
that  Federal  agencies  do  not  need 
USDA-controUed  excess  real  property 
cmd  related  personal  property  having  a 
total  estimated  fair  market  value, 
including  all  the  component  units  of  the 
property,  of  less  than  $50,000;  and  to 
dispose  of  the  property  by  means 
deemed  most  advantageous  to  the 
United  States. 

§  102-75.1080    What  must  the  Secretary  of 
Agriculture  do  before  determining  that 
USOA-controlled  excess  real  property  and 
related  personal  property  is  not  required  for 
ttie  rteeds  of  any  Federal  agency  and  prior 
to  disposal? 

The  Secretary  must  conduct  a  Federal 
screening  to  determine  that  there  is  no 
further  Federal  need  or  requirement  for 
the  property. 

§  1 02-75. 1 085    When  using  a  delegation  of 
real  property  disposal  authority  under  this 
3ubpart,  is  ttie  USDA  required  to  report 
excess  property  to  GSA? 

No,  although  the  authority  in  this 
delegation  must  be  used  following  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  and  its 
implementing  regulations. 


§  102-75.1090    Can  this  delegation  of 
authority  to  the  Secretary  of  Agriculture  be 
redelegated? 

Yes,  the  Secretary  of  Agriculture  may 
redelegate  authority  delegated  in  §  102- 
75.1075  to  any  officer  or  employee  of 
the  Department  of  Agriculture. 

Delegation  to  the  Department  of  the 
Interior 

§102-75.1095    What  is  the  policy 
governing  delegations  of  authority  to  the 
Secretary  of  ttie  Interior? 

GSA  delegates  authority  to  the 
Secretary  of  the  Interior  to: 

(a)  Maintain  custody,  control,  and 
accountability  for  mineral  resources  in, 
on,  or  under  Federal  real  property 
which  the  Administrator  or  his  designee 
occasionally  designates  as  currently 
utilized,  excess,  or  surplus  to  the 
Government's  needs; 

(b)  Dispose  of  mineral  resources  by 
lease  and  to  administer  those  leases 
which  are  made;  and 

(c)  Determine  that  Federal  agencies  do 
not  need  Department  of  the  Interior 
controlled  excess  real  property  and 
related  personal  property  with  an 
estimated  fair  market  value,  including 
all  components  of  the  property,  of  less 
than  $50,000;  and  to  dispose  of  the 
property  by  means  most  advantageous 
to  the  United  States. 

§102-75.1100    Can  this  delegation  of 
authority  to  the  Secretary  of  the  Interior  be 
redelegated? 

Yes,  the  Secretary  of  the  Interior  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  the  Interior." 

§102-75.1105    What  other  responsibiltties 
does  the  Secretary  of  ttie  Interior  have 
under  this  delegation  of  auttiority? 

Under  this  authority,  the  Secretary  of 
the  Interior  is  responsible  for: 

(a)  Maintaining  proper  inventory 
records,  as  head  of  the  landholding 
agency; 

(b)  Monitoring  the  minerals  as 
necessary,  as  head  of  the  landholding 
agency,  to  ensure  that  no  unauthorized 
mining  or  removal  of  the  minerals 
occurs; 

(c)  Securing  any  appraisals  deemed 
necessary  by  the  Secretary; 

(d)  Coordinating  with  adl  surface 
landowners.  Federal  or  otherwise,  to 
ensure  no  unnecessary  interference  with 
the  surface  use; 

(e)  Ensuring  that  the  damaged  or 
disturbed  lands  are  restored  after 
removal  of  the  mineral  deposits; 

(f)  Notifying  the  Administrator  of 
General  Services  when  the  disposal  of 
all  marketable  mineral  deposits  is 
complete; 


(g)  Complying  with  the  applicable 
environmental  laws  and  regulations, 
including  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42 
U.S.C.  4321,  et  seq.);  and  the 
implementing  regulations  issued  by  the 
Council  on  Environmental  Quality  (40 
CFR  part  1500);  section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C.  470f);  and 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  1451,  et  seq.)  and  the 
Department  of  Commerce  implementing 
regulations  (15  CFR  parts  923  and  930); 

(h)  Forwarding  promptly  to  the 
Administrator  of  General  Services 
copies  of  any  agreements  executed 
under  this  authority;  and 

(i)  Providing  the  Administrator  of 
General  Services  with  an  annual 
accounting  of  the  proceeds  received 
from  leases  executed  under  this 
authority. 

Native  American-Related  Delegations 

§102-75.1110    What  is  the  policy 
governing  delegations  of  auttiority  to  the 
Secretary  of  the  Interior,  the  Secretary  of 
Health  and  Human  Services,  and  ttie 
Secretary  of  Education  for  property  used  in 
ttie  administration  of  any  Native  American- 
related  functions? 

The  GSA  delegates  authority  to  the 
Secretary  of  the  Interior,  the  Secretary  of 
Health  and  Human  Services,  and  the 
Secretary  of  Education  to  transfer  and  to 
retransfer  to  each  other,  upon  request, 
any  of  the  property  of  either  agency 
which  is  being  used  and  will  continue 
to  be  used  in  the  administration  of  any 
functions  relating  to  the  Native 
Americans.  The  term  property,  as  used 
in  this  delegation,  includes  real 
property  and  such  personal  property  as 
the  Secretary  making  the  transfer  or  re- 
transfer  determines  to  be  related 
personal  property.  The  Departments 
must  exercise  the  authority  conferred  in 
this  section  following  applicable  GSA 
regulations  issued  pursuant  to  the  Act. 

§  1 02-75.1 115    Are  there  any  limitations  or 
restrictions  on  this  delegation  of  authority? 

This  authority  must  be  used  only  in 
connection  with  property  which  the 
approjpriate  Secretary  determines: 

(a)  Comprises  a  functional  unit; 

(b)  Is  located  within  the  United  States: 
and 

(c)  Has  an  acquisition  cost  of  $100,000 
or  less,  provided  that  the  transfer  or 
retransfer  does  not  include  property 
situated  in  any  area  which  is  recognized 
as  an  urban  area  or  place  as  identified 
by  the  most  recent  decennial  census. 

§102-75.1120    Does  the  property  have  to 
be  federally  screened? 

i  No,  screening  is  not  required  because 
it  would  accomplish  no  useful  purpose. 
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since  the  property  subject  to  transfer  or 
retransfer  will  continue  to  be  used  in 
the  administration  of  any  functions 
relating  to  Native  Americans. 

§  1 02-75.1 1 25    Can  the  transfer/retransfer 
under  this  delegation  be  at  no  cost  or 
without  consideration? 

Yes.  transfers/retransfers  imder  this 
delegation  can  be  at  no  cost  or  without 
consideration,  except: 

(a)  Where  funds  programmed  and 
appropriated  for  acquisition  of  the 
property  are  available  to  the  Secretary 
requesting  the  transfer  or  retransfer;  or 

(b)  Whenever  reimbursement  at  fair 
market  value  is  required  by  subpart  B  of 
this  part  (entitled  "Utilization  of  Excess 
Real  Property".) 

§  1 02-75.1 1 30    What  action  must  the 
Secretary  requesting  the  transfer  talte 
wtiere  funds  were  not  programmed  and 
appropriated  for  acquisition  of  the 
property? 

The  Secretary  requesting  the  transfer 
or  retransfer  must  certify  in  writing  that 
no  funds  are  available  to  acquire  the 
property.  The  Secretary  transferring  or 
retransferring  the  property  may  make 
any  determination  necessary  that  would 
otherwise  be  made  by  GSA  to  carry  out 
the  authority  contained  in  this 
delegation. 

§102-75.1135    May  this  delegation  of 
authority  to  the  Secretary  of  the  Interior,  ttie 
Secretary  of  Health  and  Human  Services, 
and  the  Secretary  of  Education  be 
redelegated? 

Yes,  the  Secretary  of  the  Interior,  the 
Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of  Education 
may  redelegate  any  of  the  authority 
contained  in  this  delegation  to  any 
officers  or  employees  of  their  respective 
departments. 

Subpart  G— Conditional  Gifts  of  Real 
Property  To  Further  the  Defense  Effort 

§102-75.1140    Wttat  is  the  policy 
governing  the  acceptanoe  or  reiection  of  a 
conditional  gift  of  real  property  for  a 
particular  defense  purpose? 

Any  Federal  agency  receiving  an  offer' 
of  a  conditional  gift  of  real  property  for 
-  a  particular  defense  purpose  within  the 
purview  of  the  Act  of  July  27,  1954. 
must  notify  the  appropriate  GSA 
regional  office  and  must  submit  to  GSA 
a  recommendation  indicating  whether 
the  Govenunent  should  accept  or  reject 
the  gift.  Nothing  in  this  subpart  shall  be 
construed  as  applicable  to  the 
acceptance  of  gifts  under  the  provisions 
of  other  laws.  The  GSA  must: 
.    (a)  Consult  with  the  interested 
agencies  before  it  may  accept  or  reject 
such  conditional  gifts  of  real  property 
on  behalf  of  the  United  States  or  before 


it  transfers  such  conditional  gifts  of  real 
property  to  an  agency;  and 

(b)  Advise  the  donor  and  the  agencies 
concerned  of  the  action  taken  with 
respect  to  acceptance  or  rejection  of  the 
conditional  gift  and  of  its  final 
disposition. 

§  1 02-75.1 1 45  What  action  must  the 
Federal  agency  receiving  an  offer  of  a 
conditional  gift  talce? 

Prior  to  notifying  the  appropriate  GSA 
regional  property  disposal  office,  the 
receiving  Federal  agency  must 
acknowledge  receipt  of  the  offer  in 
writing  and  advise  the  donor  that  the 
offer  will  be  referred  to  the  appropriate 
GSA  regional  property  disposal  office. 
The  receiving  agency  must  not  indicate 
acceptance  or  rejection  of  the  gift  on 
behalf  of  the  United  States  at  this  time. 
The  receiving  agency  must  provide  a 
copy  of  the  acknowledgment  with  the 
notification  and  recommendation  to  the 
GSA  regional  property  disposal  office. 

§102-75.1150    What  happens  to  the  gift  if 
GSA  determines  it  to  be  acceptable? 

When  GSA  determines  that  the  gift  is 
acceptable  and  can  be  accepted  and 
used  in  the  form  in  which  it  was 
offered,  GSA  must  designate  an  agency 
and  transfer  the  gift  without 
reimbursement  to  this  agency  to  use  as 
the  donor  intended. 

§  102-75.1 155    May  an  acceptable  gift  of 
property  be  converted  to  money? 

The  GSA  can  determine  whether  or 
not  a  gift  of  property  can  and  should  be 
converted  to  money.  After  conversion, 
GSA  must  deposit  the  funds  with  the 
Treasury  Department  for  transfer  to  an 
appropriate  account  which  will  best 
effectuate  the  intent  of  the  donor,  in 
accordance  with  Treasiu7  Department 
procedures. 

Subpart  H— Use  of  Federal  Real 
Property  To  Assist  the  Homeless 
Definitions 

§  1 02-75.1 1 60    Wtiat  definitions  apply  to 
thissut>pait? 

Applicant  means  any  representative 
of  the  homeless  that  has  submitted  an 
application  to  the  Department  of  Health 
and  Hiunan  Services  to  obtain  use  of  a 
particular  suitable  property  to  assist  the 
homeless. 

Checklist  or  property  checklist  means 
the  form  developed  by  HUD  for  use  by 
landholding  agencies  to  report  the 
information  to  be  used  by  HUD  in 
making  determinations  of  suitability. 

Classification  means  a  property's 
designation  as  imutilized. 
underutilized,  excess,  or  surplus. 

Day  means  one  calendar  day 
including  weekends  and  holidays. 


Eligible  organization  means  a  State, 
unit  of  local  government,  or  a  private, 
nonprofit  organization  which  provides 
assistance  to  the  homeless,  and  which  is 
authorized  by  its  charter  or  by  State  law 
to  enter  into  an  agreement  with  the 
Federal  Government  for  use  of  real 
property  for  the  purposes  of  this 
subpart.  Representatives  of  the  homeless 
interested  in  receiving  a  deed  for  a 
particular  piece  of  surplus  Federal 
property  must  be  section  501(c)(3)  tax 
exempt. 

Excess  property  means  any  property 
under  the  control  of  any  Federal 
executive  agency  that  is  not  required  for 
the  agency's  needs  or  the  discharge  of 
its  responsibilities,  as  determined  by  the 
head  of  the  agency  pursuant  to  40  U.S.C. 
483. 

GSA  means  the  General  Services 
Administration. 

HHS  means  the  Department  of  Health 
and  Human  Services. 

Homeless  means: 

(1)  An  individual  or  family  that  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  or  family  that  has  a 
primary  nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  acconunodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
hiunan  beings.  This  term  does  not 
include  any  individual  imprisoned  or 
otherwise  detained  under  an  Act  of  the 
Congress  or  a  State  law. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

ICH  means  the  Interagency  Council  on 
the  Homeless. 

Landholding  agency  means  a  Federal 
department  or  agency  with  statutory 
authority  to  control  real  property. 

Lease  means  an  agreement  between 
either  the  Department  of  Health  and 
Human  Services  for  surplus  property,  or 
landholding  agencies  in  the  case  of  non- 
excess  properties  or  properties  subject 
to  the  Base  Closure  and  Realignment 
Act  (Pub.  L.  100-526;  10  U.S.C.  2687), 
and  the  applicant,  giving  rise  to  the 
relationship  of  lessor  and  lessee  for  the 
use  of  Federal  real  property  for  a  term 
of  at  least  one  year  imder  the  conditions 
set  forth  in  the  lease  document. 

Nonprofit  organization  means  an 
organization,  no  part  of  the  net  earnings 
of  which  iniu«s  to  the  benefit  of  any 
member,  foimder,  contributor,  or 
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individual:  that  has  a  voluntary  board; 
that  has  an  accoimting  system  or  has 
designated  an  entity  that  will  maintain 
a  functioning  accounting  system  for  the 
organization  in  accordance  with 
generally  accepted  accounting 
procedures;  and  that  practices 
nondiscrimination  in  the  provision  of 
assistance. 

Permit  means  a  license  granted  by  a 
landholding  agency  to  use  unutilized  or 
underutilized  property  for  a  specific 
amount  of  time  under  terms  and 
conditions  determined  by  the 
landholding  agency. 

Property  means  real  property 
consisting  of  vacant  land  or  buildings, 
or  a  portion  thereof,  that  is  excess, 
,  surplus,  or  designated  as  unutilized  or 
underutilized  in  surveys  by  the  heads  of 
landholding  agencies  conducted 
pursuant  to  section  202(b)(2)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C. 
483(b)(2)). 

Regional  Homeless  Coordinator 
means  a  regional  coordinator  of  the 
Interagency  Council  on  the  Homeless. 

Representative  of  the  Homeless  means 
a  State  or  local  government  agency,  or 
private  nonprofit  organization  that 
provides,  or  proposes  to  provide, 
services  to  the  homeless. 

Screen  means  the  process  by  which 
GSA  surveys  Federal  agencies,  or  State, 
local  and  nonprofit  entities,  to 
determine  if  any  such  entity  has  an 
interest  in  using  excess  Federal  property 
to  carry  out  a  particular  agency  mission 
or  a  specific  public  use. 

State  Homeless  Coordinator  means  a 
State  contact  person  designated  by  a 
State  to  receive  and  disseminate 
information  and  communications 
received  from  the  Interagency  Council 
on  the  Homeless  in  accordance  with 
section  210(a)  of  the  Stewart  B. 
McKinney  Act  of  1987,  as  amended. 

Suitable  property  means  that  HUD  has 
determined  that  a  particular  property 
satisfies  the  criteria  listed  in  §  102- 
75.1185. 

Surplus  property  means  any  excess 
real  property  not  required  by  any 
Federal  landholding  agency  for  its  needs 
or  the  discharge  of  its  responsibilities, 
as  determined  by  the  Administrator  of 
GSA. 

Underutilized  means  an  entire 
property  or  portion  thereof,  with  or 
without  improvements,  which  is  used 
only  at  irregular  periods  or 
intermittently  by  the  accountable 
landholding  agency  for  current  program 
purposes  of  that  agency,  or  which  is 
used  for  ciurent  program  purposes  that 
can  be  satisfied  with  only  a  portion  of 
the  property. 


Unsuitable  property  means  that  HUD 
has  determined  that  a  particular 
property  does  not  satisfy  the  criteria  in 
§102-75.1185. 

Unutilized  property  means  an  entire 
property  or  portion  thereof,  with  or 
without  improvements,  not  occupied  for 
current  program  purposes  for  the 
accountable  executive  agency  or 
occupied  in  caretaker  status  only. 

Applicability 

§  102-75.1 165    What  is  the  applicability  of 
thto  subpart? 

(a)  This  part  applies  to  Federal  real 
property  which  has  been  designated  by 
Federal  landholding  agencies  as 
unutilized,  underutilized,  excess  or 
surplus,  and  is,  therefore,  subject  to  the 
provisions  of  title  V  of  the  McKinney- 
Vento  Homeless  Assistance  Act  (42 
U.S.C.  11411). 

(b)  The  following  categories  of 
properties  are  not  subject  to  this  subpart 
(regardless  of  whether  they  may  be 
unutilized  or  underutilized): 

(1)  Machinery  and  equipment. 

(2)  Government-owned,  contractor- 
operated  machinery,  equipment,  land, 
and  other  facilities  reported  excess  for 
sale  only  to  the  using  contractor  and 
subject  to  a  continuing  military 
requirement. 

(3)  Properties  subject  to  special 
legislation  directing  a  particular  action. 

(4)  Properties  subject  to  a  court  order. 

(5)  Property  not  subject  to  survey 
requirements  of  Executive  Order  12512 
(April  29.  1985). 

(6)  Mineral  rights  interests. 

(7)  Air  Space  interests. 

(8)  Indian  Reservation  land  subject  to 
section  202(a)(2)  of  the  Federal  Property 
and  Administrative  Service  Act  of  1949. 
as  amended. 

(9)  Property  interests  subject  to 
reversion. 

(10)  Easements. 

(11)  Property  purchased  in  whole  or 
in  part  with  Federal  funds  if  title  to  the 
property  is  not  held  by  a  Federal 
landholding  agency  as  defined  in  this 
part. 

Collecting  the  Information 

§  1 02-75. 1 1 70    How  vvill  information  be 
collected? 

(a)  Canvass  of  landholding  agencies. 
On  a  quarterly  basis,  HUD  will  canvass 
landholding  agencies  to  collect 
information  about  property  described  as 
unutilized,  underutilized,  excess,  or 
surplus  in  surveys  conducted  by  the 
agencies  under  S(x:tion  202  of  the 
Federal  Property  and  Administrative 
Services  Act  (40  U.S.C.  483),  Executive 
Order  12512.  and  subpart  H  of  this  part. 
Each  canvass  will  collect  information  on 


properties  not  previously  reported  and 
about  property  reported  previously  the 
status  or  classification  of  which  has 
changed  or  for  which  any  of  the 
information  reported  on  the  property 
checklist  has  changed. 

(1)  HUD  will  request  descriptive 
information  on  properties  sufficient  to 
make  a  reasonable  determination,  under 
the  criteria  described  below,  of  the 
suitability  of  a  property  for  use  as  a 
facility  to  assist  the  homeless. 

(2)  HUD  will  direct  landholding 
agencies  to  respond  to  requests  for 
information  within  25  days  of  receipt  of 
such  requests. 

(b)  Agency  annual  report.  By 
December  31  of  each  year,  each 
landholding  agency  must  notify  HUD 
regarding  the  current  availability  status 
and  classification  of  each  property 
controlled  by  the  agency  that — 

(1)  Was  included  in  a  list  of  suitable 
properties  published  that  year  by  HUD; 
and 

(2)  Remains  available  for  application 
for  use  to  assist  the  homeless,  or  has 
become  available  for  application  diuing 
that  year. 

(c)  GSA  inventory.  HUD  will  collect 
information,  in  the  same  manner  as 
described  in  paragraph  (a)  of  this 
section,  from  GSA  regarding  property 
that  is  in  GSA's  current  inventory  of 
excess  or  surplus  property. 

(d)  Change  in  status.  If  the 
information  provided  on  the  property 
checklist  changes  subsequent  to  HUD's 
determination  of  suitability,  and  the 
property  remains  unutilized, 
underutilized,  excess  or  surplus,  the 
landholding  agency  shall  submit  a 
revised  property  checklist  in  response  to 
the  next  quarterly  canvass.  HUD  will 
make  a  new  determination  of  suitability 
and,  if  it  differs  from  the  previous 
determination,  republish  the  property 
information  in  the  Federal  Register.  For 
example,  property  determined 
unsuitable  for  national  security 
concerns  may  no  longer  be  subject  to 
security  restrictions,  or  property 
determined  suitable  may  subsequently 
be  found  to  be  contaminated. 

Suitability  Determination 

§  1 02-75. 1 1 75    Who  issues  the  suitability 
determination? 

(a)  Suitability  determination.  Within 
30  days  after  the  receipt  of  information 
from  landholding  agencies  regarding 
properties  which  were  reported 
pursuant  to  the  canvass  described  in 
§  102-75.1 170(a).  HUD  will  determine, 
under  criteria  set  forth  in  §  102-75.1185, 
which  properties  are  suitable  for  use  as 
facilities  to  assist  the  homeless  and 
report  its  determination  to  the 
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landholding  agency.  Properties  that  are 
under  lease,  contract,  license,  or 
agreement  by  which  a  Federal  agency 
retains  a  real  property  interest  or  which 
are  scheduled  to  become  imutilized  or 
underutilized  will  be  reviewed  for 
suitability  no  earlier  than  six  months 
prior  to  the  expected  date  when  the 
property  will  become  imutilized  or 
underutilized,  except  that  properties 
subject  to  the  Base  Closiue  and 
Realignment  Act  may  be  reviewed  up  to 
eighteen  months  prior  to  the  expected 
date  when  the  property  will  become 
unutilized  or  imderutilized. 

(b)  Scope  of  suitability.  HUD  will 
determine  the  suitability  of  a  property 
for  use  as  a  facility  to  assist  the 
homeless  without  regard  to  any 
particidar  use. 

(c)  Environmental  information.  HUD 
%«11  evaluate  the  environmental 
information  contained  in  property 

'  checklists  forwarded  to  HUD  by  the 
landholding  agencies  solely  for  the 
purpose  of  determining  suitability  of 
properties  under  the  criteria  in 
§102-75.1185. 

(d)  Written  record  of  suitability 
determination.  HUD  will  assign  an 
identification  niunber  to  each  property 
reviewed  for  suitability.  HUD  will 
maintain  a  written  public  record  of  the 
following: 

(1)  The  suitability  determination  for  a 
particidar  piece  of  property,  and  the 
reasons  for  that  determination;  and 

(2)  The  landholding  agency's  response 
to  the  determination  pursuant  to  the 
requirements  of  §  102-75.1190(a). 

(e)  Property  determined  unsuitable. 
Property  that  is  reviewed  by  HUD  under 
this  section  and  that  is  determined 
unsuitable  for  use  to  assist  the  homeless 
may  not  be  made  available  for  any  other 
purpose  for  20  days  after  publication  in 
the  Federal  Register  of  a  notice  of 
unsuitability  to  allow  for  review  of  the 
determination  at  the  request  of  a 
representative  of  the  homeless. 

(f)  Procedures  for  appealing 
unsuitability  determinations.  (1)  To 
request  review  of  a  determination  of 
unsuitability.  a  representative  of  the 
homeless  must  contact  HUD  within  20 
days  of  publication  of  notice  in  the 
Federal  Register  that  a  property  is 
unsuitable.  Requests  may  be  submitted 
to  HUD  in  writing  or  by  calling  1-800- 
927-7588  (Toll  Free).  Written  requests 
must  be  received  no  later  than  20  days 
after  notice  of  unsuitability  is  published 
in  the  Federal  Register. 

(2)  Requests  for  review  of  a 
determination  of  unsuitability  may  be 
made  only  by  representatives  of  the 
homeless,  as  defined  in  §  102-75.1160. 

(3)  The  request  for  review  must 
specdfy  the  grounds  on  which  it  is 


based,  i.e.,  that  HUD  has  improperly 
applied  the  criteria  or  that  HUD  has 
relied  on  incorrect  or  incomplete 
information  in  making  the 
determination  (e.g..  that  property  is  in  a 
floodplain  but  not  in  a  floodway). 

(4)  Upon  receipt  of  a  request  to  review 
a  determination  of  unsuitability,  HUD 
will  notify  the  landholding  agency  that 
such  a  request  has  been  made,  request 
that  the  agency  respond  with  any 
information  pertinent  to  the  review,  and 
advise  the  agency  that  it  should  refrain 
from  initiating  disposal  procedures  until 
HUD  has  completed  its  reconsideration 
regarding  unsuitability. 

(i)  HUD  will  act  on  all  requests  for 
review  within  30  days  of  receipt  of  the 
landholding  agency's  response  and  will 
notify  the  representative  of  the  homeless 
and  die  landholding  agency  in  writing 
of  its  decision. 

(ii)  If  a  property  is  determined 
suitable  as  a  result  of  the  review,  HUD 
will  request  the  landholding  agency's 
determination  of  availability  pursuant  to 
§  102-75. 1190(a),  upon  receipt  of  which 
HUD  will  promptly  publish  the 
determination  in  the  Federal  Register.  If 
the  determination  of  unsuitability 
stands,  HUD  will  inform  the 
representative  of  the  homeless  of  its 
decision. 

Real  Property  Reported  Excess  to  GSA 

§  1 02-75.1 1 80    For  the  purposes  of  this 
subpart,  what  is  the  policy  concerning  real 
property  reported  excess  to  GSA? 

(a)  Each  landholding  agency  must 
submit  a  report  to  GSA  of  properties  it 
determines  excess.  Each  landholding 
agency  must  also  provide  a  copy  of 
HUD's  suitability  determination,  if  any, 
including  HUD's  identification  number 
for  the  property. 

(b)  If  a  landholding  agency  reports  a 
property  to  GSA  which  has  been 
reviewed  by  HUD  for  homeless 
assistance  suitability  and  HUD 
determined  the  property  suitable,  GSA 
will  screen  the  property  pursuant  to 

§  102-75. 11 80(g)  and  will  advise  HUD 
of  the  availability  of  the  property  for  use 
by  the  homeless  as  provided  in  §  102- 
75.1180(e).  In  lieu  of  the  above.  GSA 
may  submit  a  new  checklist  to  HUD  and 
follow  the  procedures  in  §  102- 
75.1180(c)  tiirough  §  102-75.1180{g). 

(c)  If  a  landholding  agency  reports  a 
property  to  GSA  which  has  not  been 
reviewed  by  HUD  for  homeless 
assistance  suitability,  GSA  will 
complete  a  property  checklist,  based  on 
information  provided  by  the 
landholding  agency,  and  will  forward 
this  checklist  to  HUD  for  a  suitability 
determination.  This  checklist  will 
reflect  any  change  in  classification,  i.e.. 


from  unutilized  or  underutilized  to 
excess. 

(d)  Within  30  days  after  GSA's 
submission,  HUD  will  advise  GSA  of  the 
suitability  determination. 

(e)  When  GSA  receives  a  letter  bom 
HUD  listing  suitable  excess  properties 
in  GSA's  inventory,  GSA  will  transmit 
to  HUD  within  45  days  a  response 
which  includes  the  following  for  each 
identified  property: 

(1)  A  statement  that  there  is  no  other 
compelling  Federal  need  for  the 
property  and,  therefore,  the  property 
will  be  determined  surplus;  or 

(2)  A  statement  that  there  is  further 
and  compelling  Federal  need  for  the 
property  (including  a  full  explanation  of 
such  need)  and  that,  therefore,  the 
property  is  not  presently  available  for 
use  to  assist  the  homeless. 

(f)  When  an  excess  property  is 
determined  suitable  and  available  and 
notice  is  published  in  the  Federal 
Register,  GSA  will  concurrently  notify 
HHS,  HUD,  State  and  local  government 
units,  known  homeless  assistance 
providers  that  have  expressed  interest  in 
the  particular  property,  and  other 
organizations,  as  appropriate, 
concerning  suitable  properties. 

(g)  Upon  submission  of  a  Report  of 
Excess  to  GSA,  GSA  may  screen  the 
property  for  Federal  use.  In  addition, 
GSA  may  screen  State  and  local 
governmental  units  and  eligible 
nonprofit  organizations  to  determine 
interest  in  the  property  in  accordance 
with  current  regulations.  [See  GSA 
Customer  Guide  to  Real  Property 
Disposal.) 

(h)  The  landholding  agency  will 
retain  custody  and  accountability  and 
will  protect  and  maintain  any  property 
which  is  reported  excess  to  GSA  as 
provided  in  §  102-75.965. 

Suitability  Criteria 

§102-75.1185    What  are  suitability  criteria? 

(a)  All  properties,  buildings,  and  land 
will  be  determined  suitable  unless  a 
property's  characteristics  include  one  or 
more  of  the  following  conditions: 

(1)  National  security  concerns^.  A 
property  located  in  an  area  to  which  the 
general  public  is  denied  access  in  the 
interest  of  national  security  (e.g.,  where 
a  special  pass  or  security  clearance  is  a 
condition  of  entry  to  the  property)  will 
be  determined  unsuitable.  Where 
alternative  access  can  be  provided  for 
the  public  without  compromising 
national  security,  the  property  will  not 
be  determined  unsuitable  on  this  basis. 

(2)  Property  containing  flammable  or 
explosive  materials.  A  property  located 
within  2,000  feet  of  an  industrial, 
commercial  or  Federal  facility  handling 
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flammable  or  explosive  material 
(excluding  underground  storage)  will  be 
determined  unsuitable.  Above  ground 
containers  with  a  capacity  of  100 
gallons  or  less,  or  larger  containers 
which  provide  the  heating  or  power 
source  for  the  property,  and  which  meet 
local  safety,  operation,  and  permitting 
standards,  will  not  affect  whether  a 
particular  property  is  determined 
suitable  or  unsuitable.  Undergroimd 
storage,  gasoline  stations,  and  tank 
trucks  are  not  included  in  this  category, 
and  their  presence  will  not  be  the  basis 
of  an  unsuitability  determination  unless 
there  is  evidence  of  a  threat  to  p)ersonal 
safety  as  provided  in  paragraph  (a)(5)  of 
this  section. 

(3)  Runway  clear  zone  and  military 
airfield  dear  zone.  A  property  located 
within  an  airport  runway  clear  zone  or 
military  airfield  clear  zone  will  be 
determined  unsuitable. 

(4)  Floodway.  A  property  located  in 
the  floodway  of  a  100-year  floodplain 
will  be  determined  unsuitable.  If  the 
floodway  has  been  contained  or 
corrected,  or  if  only  an  incidental 
portion  of  the  property  not  affecting  the 
use  of  the  remainder  of  the  property  is 
in  the  floodway.  the  property  will  not  b^ 
determined  unsuitable. 

(5)  Documented  deficiencies.  A 
property  with  a  documented  and 
extensive  condition(s)  that  represents  a 
clear  threat  to  personal  physical  safety 
will  be  determined  unsuitable.  Such 
conditions  may  include,  but  are  not 
limited  to,  contamination,  structural 
damage,  or  extensive  deterioration, 
friable  asbestos,  PCB's,  or  natural 
hazardous  substances  such  as  radon, 
periodic  flooding,  sinkholes  or  earth 
slides. 

(6)  Inaccessible.  A  property  that  is 
inaccessible  will  be  determined 
unsuitable.  An  inaccessible  property  is 
one  that  is  not  accessible  by  road 
(including  property  on  small  off-shore 
islands)  or  is  land  locked  (e.g.,  can  be 
reached  only  by  crossing  private 
property  and  there  is  no  established 
right  or  means  of  entry). 

Determination  of  Availability 

§102-75.1190    What  is  the  policy 
concerning  detemiination  of  availability 
stataiTMnls? 

(a)  Within  45  days  after  receipt  of  a 
letter  from  HUD  pursuant  to  §  102- 
75.1170(a),  each  landholding  agency 
must  transmit  to  HUD  a  statement  of 
one  of  the  following: 

(1)  In  the  case  of  unutilized  or 
imderutilized  property: 

(i)  An  intention  to  declare  the 
property  excess: 


(ii)  An  intention  to  make  the  property 
available  for  use  to  assist  the  homeless; 
or 

(iii)  The  reasons  why  the  property 
cannot  be  declared  excess  or  made 
available  for  use  to  assist  the  homeless. 
The  reasons  given  must  be  different 
than  those  listed  as  suitability  criteria  in 
§102-75.1185. 

(2)  In  the  case  of  excess  property  that 
had  previously  been  reported  to  GSA: 

(i)  A  statement  that  there  is  no 
compelling  Federal  need  for  the 
property  and  that,  therefore,  the 
property  will  be  determined  surplus;  or 

(ii)  A  statement  that  there  is  a  further 
and  compelling  Federal  need  for  the 
property  (including  a  full  explanation  of 
such  need)  and  that,  therefore,  the 
property  is  not  presently  available  for 
use  to  assist  the  homeless. 

Public  Notice  of  Determination 

§102-75.1195    What  is  the  policy 
concerning  making  public  the  notice  of 
determination? 

(a)  No  later  than  15  days  after  the  last- 
45  day  period  has  elapsed  for  receiving 
responses  from  the  landholding 
agencies  regarding  availability.  HUD 
will  publish  in  the  Federal  Register  a 
list  of  all  properties  reviewed,  including 
a  description  of  the  property,  its 
address,  and  classification.  The 
following  designations  will  be  made: 

(1)  Properties  that  are  suitable  and 
available. 

(2)  Properties  that  are  suitable  and 
unavailable. 

(3)  Properties  that  are  suitable  and  to 
be  declared  excess. 

(4)  Properties  that  are  unsuitable. 

(b)  Information  about  specific 
properties  can  be  obtained  by  contacting 
HUD  at  the  following  toll  free  niunber: 
1-800-927-7588. 

(c)  HUD  will  transmit  to  the  ICH  a 
copy  of  the  list  of  all  properties 
published  in  the  Federal  Register.  The 
ICH  will  immediately  distribute  to  all 
state  and  regional  homeless 
coordinators  area-relevant  portions  of 
the  list.  The  ICH  will  encourage  the 
state  and  regional  homeless 
coordinators  to  disseminate  this 
information  widely. 

(d)  No  later  than  February  15  of  each 
year,  HUD  shall  publish  in  the  Federal 
Register  a  list  of  all  properties  reported 
pursuant  to  §  102-75. 11 70(b). 

(e)  HUD  shall  publish  an  aimual  Ust 
of  properties  determined  suitable,  but 
that  agencies  reported  unavailable, 
including  the  reasons  such  properties 
are  not  available. 

(f)  Copies  of  the  lists  published  in  the 
Federal  Register  will  be  available  for 
review  by  the  public  in  the  HUD 
headquarters  building  library  (room 


8141);  area-relevant  portions  of  the  lists 
will  be  available  in  the  HUD  regional 
offices  and  in  major  field  offices. 

Application  Process 

§  102-75.1200    How  may  representatives  of 
ttie  homeless  apply  for  the  use  of 
properties  to  assist  the  homeless? 

(a)  Holding  period.  (1)  Properties 
published  as  available  for  application 
for  use  to  assist  the  homeless  shall  not 
be  available  for  any  other  purpose  for  a 
period  of  60  days  beginning  on  the  date 
of  publication.  Any  representative  of  the 
homeless  interested  in  any 
underutilized,  unutilized,  excess  or 
surplus  Federal  property  for  use  as  a 
facility  to  assist  the  homeless  must  send 
to  HHS  a  written  expression  of  interest 
in  that  property  within  60  days  after  the 
property  has  been  published  in  the 
Federal  Register. 

(2)  If  a  written  expression  of  interest 
to  apply  for  suitable  property  for  use  to 
assist  the  homeless  is  received  by  HHS 
within  the  60-day  holding  period,  such 
property  may  not  be  made  available  for 
any  other  purpose  until  the  date  HHS  or 
the  appropriate  landholding  agency  has 
completed  action  on  the  application 
submitted  pursuant  to  that  expjession  of 
interest. 

(3)  The  expression  of  interest  should 
identify  the  specific  property,  briefly 
describe  the  proposed  use.  include  the 
name  of  the  organization,  and  indicate 
whether  it  is  a  public  body  or  a  private, 
nonprofit  organization.  The  expression 
of  interest  must  be  sent  to  the  Division 
of  Health  Facilities  Planning  (DHFP)  of 
the  Department  of  Health  and  Human  . 
Services  at  the  following  address: 
Director,  Division  of  Health  Facilities 
Planning,  Public  Health  Service,  room 
17A-10,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  Maryland 
20857.  The  HHS  will  notify  the 
landholding  agency  (for  unutilized  and 
underutilized  properties)  or  GSA  (for 
excess  and  surplus  properties)  when  an 
expression  of  interest  has  been  received 
for  a  particular  property. 

(4)  An  expression  of  interest  may  be 
sent  to  HHS  any  time  after  the  60-day 
holding  period  has  expired.  In  such  a 
case,  an  application  submitted  piu^uant 
to  this  expression  of  interest  may  be 
approved  for  use  by  the  homeless  if: 

(i)  No  application  or  written 
expression  of  interest  has  been  made 
under  any  law  for  use  of  the  property  for 
any  purpose;  and 

(ii)  In  the  case  of  excess  or  surplus 
property,  GSA  has  not  received  a  bona 
fide  offer  to  purchase  that  property  or 
advertised  for  the  sale  of  the  property  by 
public  auction. 

(b)  Application  requirements.  Upon 
receipt  of  an  expression  of  interest. 
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DHFP  will  send  an  application  packet  to 
the  interested  entity.  The  application 
packet  requires  the  applicant  to  provide 
certain  information,  including  the 
following: 

(1)  Description  of  the  applicant 
organization.  The  applicant  must 
document  that  it  satisfies  the  definition 
of  a  "representative  of  the  homeless,"  as 
specified  in  §  102-75.1160.  The 
applicant  must  document  its  authority 
to  hold  real  property.  Private,  nonprofit 
organizations  applying  for  deeds  must 
document  that  they  are  section  501(c)(3) 
tax-exempt. 

(2)  Description  of  the  property 
desired.  The  applicant  must  describe 
the  property  desired  and  indicate  that 
any  modifications  made  to  the  property 
will  conform  to  local  use  restrictions, 
except  for,  in  the  case  of  leasing  the 
property,  local  zonine  regulations. 

(3)  Description  of  the  proposed 
program.  The  applicant  must  fully 
describe  the  proposed  program  and 
demonstrate  how  the  program  will 
address  the  needs  of  the  homeless 
population  to  be  assisted.  The  applicant 
must  fully  describe  what  modifications 
will  be  made  to  the  property  before  the 
program  becomes  operational. 

(4)  Ability  to  finance  and  operate  the 
proposed  program.  The  applicant  must 
specifically  describe  all  anticipated 
costs  and  sources  of  funding  for  the 
proposed  program.  The  applicant  must 
indicate  that  it  can  assume  care, 
custody,  and  maintenance  of  the 
property  and  that  it  has  the  necessary 
funds  or  the  ability  to  obtain  such  funds 
to  carry  out  the  approved  program  of 
use  for  the  property. 

I     (5)  Compliance  with  non- 
'  discrimination  requirements.  Each 
applicant  and  lessee  under  this  part 
must  certify  in  writing  that  it  will 
comply  with  the  requirements  of  the 
Fair  Housing  Act  (42  U.S.C.  3601-3619) 
and  implementing  regulations;  and  as 
applicable,  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations;  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d  to  d-4)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations;  the 
prohibitions  against  discrimination  on 
the  basis  of  age  under  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  implementing 
regulations;  and  the  prohibitions  against 
otherwise  qualified  individuals  with 
handicaps  under  section  504  of  the 
RehabiUtation  Act  of  1973  (29  U.S.C. 
794)  and  implementing  regulations.  The 
applicant  must  state  that  it  will  not 
discriminate  on  the  basis  of  race,  color, 
national  origin,  religion,  sex,  age. 
familial  status,  or  handicap  in  the  use  of 


the  property,  and  will  maintain  the 
required  records  to  demonstrate 
compliance  with  Federal  laws. 

[6]  Insurance.  The  applicant  must 
certify  that  it  will  insure  the  property 
against  loss,  damage,  or  destruction  in 
accordance  with  the  requirements  of  45 

CFR  12.9. 

(7)  Historic  preservation.  Where 
applicable,  the  applicant  must  provide 
information  that  will  enable  HHS  to 
comply  with  Federal  historic 
preservation  requirements. 

(8)  Environmental  information.  The 
applicant  must  provide  sufficient 
information  to  allow  HHS  to  analyze  the 
potential  impact  of  the  applicants 
proposal  on  the  environment,  in 
accordance  with  the  instructions 
provided  with  the  application  packet. 
The  HHS  vrill  assist  applicants  in 
obtaining  any  pertinent  environmental 
information  in  the  possession  of  HUD, 
GSA.  or  the  landholding  agency. 

(9)  Local  government  notification.  The 
applicant  must  indicate  that  it  has 
informed  the  applicable  unit  of  general 
local  government  responsible  for 
providing  sewer,  water,  police,  and  fire 
services,  in  writing  of  its  proposed 
program. 

(10)  Zoning  and  local  use  restrictions. 
The  applicant  must  indicate  that  it  will 
comply  with  all  local  use  restrictions, 
including  local  building  code 
requirements.  Any  applicant  which 
applies  for  a  lease  or  permit  for  a 
particular  property  is  not  required  to 
comply  with  local  zoning  requirements. 
Any  applicant  applying  for  a  deed  of  a 
particular  property,  pursuant  to  §  102- 
75.1200(b)(3),  must  comply  writh  local 
zoning  requirements,  as  specified  in  45 
CFR  part  12. 

(c)  Scope  of  evaluations.  Due  to  the 
short  time  frame  imposed  for  evaluating 
applications,  HHS'  evaluation  will, 
generally,  be  limited  to  the  information 
contained  in  the  application. 

(d)  Deadline.  Completed  applications 
must  be  received  by  DHFP.  at  the  above 
address,  within  90  days  atler  an 
expression  of  interest  is  received  from  a 
particular  applicant  for  that  property. 
Upon  written  request  from  the 
applicant,  HHS  may  grant  extensions, 
provided  that  the  appropriate 
landholding  agency  concurs  vrith  the 
extension.  Because  each  applicant  vrill 
have  a  different  deadline  based  on  the 
date  the  applicant  submitted  an 
expression  of  interest,  applicants  should 
contact  the  individual  landholding 
agency  to  confirm  that  a  particular 
property  remains  available  prior  to 
submitting  an  application. 

(e)  Evaluations.  (1)  Upon  receipt  of  an 
application.  HHS  will  review  it  for 
completeness  and,  if  incomplete,  may 


return  it  or  ask  the  applicant  to  furnish 
any  missing  or  additional  required 
information  prior  to  final  evaluation  of 
the  application. 

(2)  HHS  vrill  evaluate  each  completed 
application  within  25  days  of  receipt 
and  will  promptly  advise  the  applicant 
of  its  decision.  Applications  are 
evaluated  on  a  first-come,  first-serve 
basis.  HHS  vrill  notify  all  organizations 
that  have  submitted  expressions  of 
interest  for  a  particular  property 
regarding  whether  the  first  application 
received  for  that  property  has  been 
approved  or  disapproved.  All 
applications  will  be  reviewed  on  the 
basis  of  the  following  elements,  which 
are  listed  in  descending  order  of 
priority,  except  that  paragraphs  (e)(2)(iv) 
and  (e)(2)(v)  of  this  section  are  of  equal 
importance: 

(i)  Senrices  offered.  The  extent  and 
range  of  proposed  services,  such  as 
meals,  shelter,  job  training,  and 
counseling. 

(ii)  Need.  The  demand  for  the 
program  and  the  degree  to  which  the 
available  property  will  be  hilly  utilized. 

(iii)  Implementation  time.  The 
amount  of  time  necessary  for  the 
proposed  program  to  become 
operational. 

(iv)  Experience.  Demonstrated  prior 
success  in  operating  similar  programs 
and  recommendations  attesting  to  that 
fact  by  Federal,  State,  and  local 
authorities. 

(v)  Financial  ability.  The  adequacy  of 
funding  that  will  likely  be  available  to 
run  the  program  fully  and  properly  and 
to  operate  the  facility. 

(3)  Additional  evaluation  factors  may 
be  added  as  deemed  necessary  by  HHS, 
If  additional  factors  are  added,  the 
application  packet  vrill  be  revised  to 
include  a  description  of  these  additional 
factors. 

(4)  If  HHS  receives  one  or  more 
competing  applications  for  a  property 
within  5  days  of  the  first  application, 
HHS  will  evaluate  all  completed 
applications  simultaneously.  The  HHS 
will  rank  approved  applications  based 
on  the  elements  listed  in 
§  102-75. 1200(e)(2)  and  notify  the 
landholding  agency,  or  GSA,  as 
appropriate,  of  the  relative  ranks. 

Action  on  Approved  Applications 

§102-75.1205    What  action  must  be  taken 
on  approved  applications? 

(a)  Unutilized  and  underutilized 
properties.  (1)  When  HHS  approves  an 
application,  it  will  so  notify  the 
applicant  and  forward  a  copy  of  the 
application  to  the  landholding  agency. 
The  landholding  agency  will  execute 
the  lease,  or  permit  docvunent,  as 
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appropriate,  in  consultation  with  the 
applicant. 

(2)  The  iandholding  agency  maintains 
the  discretion  to  decide  the  following: 

(i)  The  length  of  time  the  property 
will  be  available.  (Leases  and  permits 
will  be  for  a  period  of  at  least  one  year, 
unless  the  applicant  requests  a  shorter 
term.] 

(ii)  Whether  to  grant  use  of  the 
property  via  a  lease  or  permit. 

(iii)  The  terms  and  conditions  of  the 
lease  or  permit  document. 

(b)  Excess  and  surplus  properties.  (1) 
When  HHS  approves  an  application,  it 
will  so  notify  the  applicant  and  request 
that  GSA  assign  the  property  to  HHS  for 
leasing.  Upon  receipt  of  the  assignment, 
HHS  will  execute  a  lease  in  accordance 
with  the  procedures  and  requirements 
set  out  in  45  CFR  part  12.  In  accordance 
with  §  102-75.965,  custody  and 
accountability  of  the  property  will 
remain  throughout  the  lease  term  with 
the  agency  that  Initially  reported  the 
property  as  excess. 

(2)  Prior  to  assignment  to  HHS,  GSA 
may  consider  other  Federal  uses  and 
other  important  national  needs; 
however,  in  deciding  the  disposition  of 
surplus  real  property,  GSA  will 
generally  give  priority  of  consideration 
to  uses  to  assist  the  homeless.  The  GSA 
may  consider  any  competing  request  for 
the  property  made  under  section  203(k) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  484(k))  (education,  health,  public 
park  or  recreation,  and  historic 
monument  uses]  that  is  so  meritorious 
and  compelling  that  it  outweighs  the 
needs  of  the  homeless,  and  HHS  may 
likewise  consider  any  competing 
request  made  under  subsection  203(k)(l] 
(education  and  health  uses]  of  that  law. 

(3]  Whenever  GSA  or  HHS  decides  in 
favor  of  a  competing  request  over  a 
request  for  property  for  homeless 
assistance  use  as  provided  in  paragraph 
(b](2]  of  this  section,  the  agency  making 
the  decision  will  transmit  to  the 
appropriate  committees  of  the  Congress 
in  explanatory  statement  which  details 
the  need  satisfied  by  conveyance  of  the 
surplus  property,  and  the  reasons  for 
determining  that  such  need  was  so 
meritorious  and  compelling  as  to 
outweigh  the  needs  of  the  homeless. 

(4]  Deeds.  Surplus  property  may  be 
conveyed  to  representatives  of  the 
homeless  pursuant  to  section  203(k]  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C. 
484(k](l],  and  section  501(f)  of  the 
McKinney-Vento  Act,  as  amended,  42 
U.S.C.  11411.  Representatives  of  the 
homeless  must  complete  the  application 
packet  pursuant  to  the  requirements  of 


§  102-75.1200  and  in  accordance  with 
the  requirements  of  45  CFR  part  12. 

(c)  Completion  of  lease  term  and 
reversion  of  title.  Lessees  and  grantees 
will  be  responsible  for  the  protection 
and  maintenance  of  the  property  during 
the  time  that  they  possess  the  property. 
Upon  termination  of  the  lease  term  or 
reversion  of  title  to  the  Federal 
Government,  the  lessee  or  grantee  will 
be  responsible  for  removing  any 
improvements  made  to  the  property  and 
will  be  responsible  for  restoration  of  the 
property.  If  such  improvements  are  not 
removed,  they  will  become  the  property 
of  the  Federal  Government.  The  GSA  or 
the  Iandholding  agency,  as  appropriate, 
will  assume  responsibility  for  protection 
and  maintenance  of  a  property  when  the 
lease  terminates  or  title  reverts. 

Unsuitable  Properties 

S  102-75.1210    What  action  must  be  taken 
on  properties  determined  unsuitable  for 
homeless  assistance? 

The  Iandholding  agency  will  defer,  for 
20  days  after  the  date  that  notice  of  a 
property  is  published  in  the  Federal 
Register,  action  to  dispose  of  properties 
determined  unsuitable  for  homeless 
assistance.  The  HUD  will  inform 
Iandholding  agencies  or  GSA  if  appeal 
of  an  unsuitability  determination  is  filed 
by  a  representative  of  the  homeless 
pursuant  to  §  102-75. 1175(f){4].  The 
HUD  will  advise  the  agency  that  it 
should  refrain  from  initiating  disposal 
procedures  until  HUD  has  completed  its 
reconsideration  process  regarding 
unsuitability.  Thereafter,  or  if  no  appeal 
has  been  filed  after  20  days,  GSA  or  the 
appropriate  Iandholding  agency  may 
proceed  with  disposal  action  in 
accordance  with  applicable  law. 

No  Applications  Approved 

§102-75.1215    What  action  must  be  taicsn 
if  ttiers  is  no  expression  of  interest? 

(a)  At  the  end  of  the  60-day  holding 
period  described  in  §  102-75. 1200(a), 
HHS  will  noUfy  GSA,  or  the 
Iandholding  agency,  as  appropriate,  if 
an  expression  of  interest  has  been 
received  for  a  particular  property. 
Where  there  is  no  expression  of  interest, 
GSA  or  the  Iandholding  agency,  as 
appropriate,  will  proceed  with  disposal 
in  accordance  with  applicable  law. 

(b)  Upon  advice  from  HHS  that  all 
applications  have  been  disapproved,  or 
if  no  completed  applications  or  requests 
for  extensions  have  been  received  by 
HHS  within  90  days  from  the  date  of  the 
last  expression  of  interest,  disposal  may 
proceed  in  accordance  with  applicable 
law. 


PART  102-7&-DESIGN  AND 
CONSTRUCTION 

11.  The  authority  citation  for  part 
102-76  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  (in  furtherance 
of  the  Administrator'.s  authorities  under  40 
U.S.C.  601-619  and  elsewhere  as  included 
under  40  U.S.C.  490(a)  and  (c));  E.O.  12411. 
48  FR  13391.  3  CFR.  1983  Comp..  p.  155;  E.O. 
12512,  50  PR  18453,  3  CFR,  1985  Corap..  p. 
340. 

§102-76.25    [Amended] 

12.  Section  102-76.25(b]  is  amended 
by  removing  "part  101-19,  subpart 
101-19.6,  of  this  title"  and  adding  "36 
CFR  parts  1190  and  1191"  in  its  place. 

PART  102-78— HISTORIC 
PRESERVATION 

13.  The  authority  citation  for  part 
102-78  continues  to  read  as  follows: 

Authority:  16  U.S.C.  470  h-2;  40  U.S.C. 
486(c)  and  490(a). 

14.  Section  102-78.60  is  revised  to 
read  as  follows: 

§  102-78.60    When  leasing  space,  are 
Federal  agencies  able  to  give  preference  to 
space  in  historic  properties  or  districts? 

Yes,  Executive  Order  13006  requires 
executive  agencies  that  have  a  mission 
requirement  to  locate  in  an  urban  area 
to  give  first  consideration  to  space  in 
historic  buildings  and  districts  inside 
central  business  areas.  Agencies  may 
give  a  price  preference  of  up  to  10 
percent  to  space  in  historic  buildings 
and  districts,  in  accordance  with 
§§102-73.115  and  102-73.120  of  this 
chapter. 

15.  Part  102-79  is  revised  to  read  as 
follows: 

PART  102-79— ASSIGNMENT  AND 
UnUZATION  OF  SPACE 

Sec. 

102-79.5    What  is  the  scope  of  this  part? 

102-79.10    What  basic  assignment  and 

utilization  of  space  policy  governs  an 

executive  agency? 
102-79.15    What  objectives  must  an 

executive  agency  strive  to  meet  in 

providing  assignment  and  utilization  of 

space  services? 
102-79.20    What  standard  must  executive 

agencies  promote  when  assigning  space? 
102-79.25    May  Federal  agencies  allot  space 

in  Federal  buildings  for  the  provision  of 

child  care  services? 
102-79.30    May  Federal  agencies  allot  space 

in  Federal  buildings  for  establishing 

Htness  centers? 
102-79.35    What  elements  must  Federal 

agencies  address  in  their  planning  effort 

for  establishing  fitness  programs? 
102-79.40    Can  Federal  agencies  allot  space 

in  Federal  buildings  to  Federal  credit 

unions? 
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102-79.45    What  type^pf  services  may 

Federal  agencies  provide  without  charge 

to  Federal  credit  unions? 
102-79.50    What  standard  must  executive 

agencies  promote  in  their  utilization  of 

space? 
102-79.55     Is  there  a  general  hierarchy  of 

consideration  that  agencies  must  follow 

in  their  utilization  of  space? 
102-79.60    Are  agencies  required  to  use 

historic  properties  available  to  the 

agency?  . 
102-79.65    What  guidelines  must  an  agency 

follow  if  it  elects  to  establish  a  public  . 

access  defibrillation  program  in  a 

Federal  facility? 

Authority:  40  U.S.C.  486(c);  E.O.  12411,  48 
FR  13391.  3  CFR,  1983  Comp.,  p.  155:  and 
E.O.  12512,  50  FR  18453,  3  CFR,  1985  Comp., 
p.  340. 

f  102-79.5    What  is  the  scope  of  this  part? 
The  real  property  policies  contained 
in  this  part  apply  to  Federal  agencies, 
including  the  GSA/Public  Buildings 
Service  (PBS),  operating  imder,  or 
subject  to,  the  authorities  of  the 
Administrator  of  General  Services. 

1102-79.10    What  basic  assignment  and 
utilization  of  space  policy  governs  an 
executive  agency? 

Executive  agencies  must  provide  a 
quality  workplace  environment  that 
supports  program  operations,  preserves 
the  value  of  real  property  assets,  meets 
the  needs  of  the  occupant  agencies,  and 
provides  child  care  and  physical  fitness 
facilities  in  the  workplace  when 
adequately  justified.  An  executive 
agency  must  promote  maximum 
utilization  of  Federal  workspace, 
consistent  with  mission  requirements, 
to  maximize  its  value  to  the 
Government. 

{102-79.15    What  obfactives  must  an 
executive  agency  strive  to  meat  in 
providing  assignment  and  utilization  of 
space  services? 

Executive  agencies  jnust  provide 
assignment  and  utilization  services  that 
vrill  maximize  the  value  of  Federal  real 
property  resources  and  improve  the 
productivity  of  the  workers  housed 
therein. 

§102-79.20    What  standard  must  executive 
agencies  prontote  when  assigning  space? 

Executive  agencies  must  promote  the 
optimum  use  of  space  for  each 
assignment  at  an  economical  cost  to  the 
Government,  provide  quality  workspace 
that  is  delivered  and  occupied  in  a 
timely  manner,  and  assign  space  based 
on  mission  requirements. 

§102-79.25    May  FMeral  agencies  allot 
space  in  Federal  buildings  for  the  provision 
of  child  care  services? 

Yes,  in  accordance  with  40  U.S.C. 
490b,  Federal  agencies  can  allot  space  in 


Federal  buildings  to  individuals  or 
entities  who  will  provide  child  care 
services  to  Federd  employees  if  such: 

(a)  Space  is  available; 

(b)  Agency  determines  that  such  space 
will  be  used  to  provide  child  care 
services  to  children  of  whom  at  least  50 
percent  have  one  parent  or  guardian 
who  is  a  Federal  Government  employee; 

and 

(c)  Agency  determines  that  such 
individual  or  entity  will  give  priority  for 
available  child  care  services  in  such  ; 
space  to  Federal  employees. 

§  1 02-79.30    May  Federal  agencies  allot 
space  in  Federal  buildings  for  establishing 
fitness  centers? 

Yes,  in  accordance  with  5  U.S.C. 
7901,  Federal  agencies  can  allot  space  in 
Federal  buildings  for  establishing  fitness 
programs. 

§102-79.35    What  elements  must  Federal 
agencies  address  in  their  planning  effort  for 
establishing  fitness  programs? 

Federal  agencies  must  address  the 
following  elements  in  their  plaiming 
effort  for  establishing  fitness  programs: 

(a)  A  survey  indicating  employee 
interest  in  the  program: 

(b)  A  three-to  five-year 
implementation  plan  demonstrating 
long-term  commitment  to  physical 
fitness/health  for  employees; 

(c)  A  health  related  orientation, 
including  screening  procedures, 
individualized  exercise  programs, 
identification  of  high-risk  individuals, 
and  appropriate  follow-up  activities; 

(d)  Identification  of  a  person  skilled 
in  prescribing  exercise  to  direct  the 
fitness  program; 

(e)  An  approach  that  will  consider  key 
health  behavior  related  to  degenerative 
disease,  including  smoking  aad 
nutrition; 

(f)  A  modest  facility  that  includes 
onJy  the  essentials  necessary  to  conduct 
a  program  involving  cardiovascular  and 
muscular  endurance,  strength  activities, 
and  flexibility; 

(g)  Provision  for  equal  opportunities 
for  men  and  women,  and  all  employees, 
regardless  of  grade  level. 

§102-79.40    Can  Federal  agencies  allot 
space  in  Federal  buildings  to  Federal  credit 
unions? 

Yes.  in  accordance  with  12  U.S.C. 
1770,  Federal  agencies  may  allot  space 
in  Federal  buildings  to  Federal  credit 
unions  without  charge  for  rent  or 
services  if: 

(a)  At  least  95  percent  of  the 
membership  of  the  credit  union  to  be 
served  by  the  allotment  of  space  is 
composed  of  persons  who  either  are 
presently  Federal  employees  or  were 
Federal  employees  at  the  time  of 


admission  into  the  credit  union,  and 
members  of  their  families;  and 
(b)  Space  is  available. 

§  1 02-79.45    What  type  of  services  may 
Federal  agencies  provide  without  charge  to 
Federal  credit  unions? 

Federal  agencies  may  provide  without 
charge  to  Federal  credit  union  services 
such  as: 

(a)  Lighting;  , 

(b)  Heating  and  cooling; 

(c)  Electricity; 

(d)  Office  furniture; 

(e)  Office  machines  and  equipment; 

(f)  Telephone  service  (including 
installation  of  lines  and  equipment  and 
other  expenses  associated  with 
telephone  service];  and 

(g)  Security  systems  (including 
installation  and  other  expenses 
associated  with  security  systems). 

§  1 02-79.50    What  standard  must  executive 
agencies  promote  In  their  utilization  of 
space? 

Executive  agencies,  when  acquiring  or 
utilizing  federally  owned  and  leased 
space  imder  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended,  must  promote  efficient 
utilization  of  space.  Where  there  is  no  - 
Federal  agency  space  need,  executive 
agencies  must  make  every  effort  to 
maximize  the  productive  use  of  vacant 
space  through  the  issuance  of  permits, 
licenses  or  leases  to  nonfederal  entities 
to  the  extent  authorized  by  law. 

§  1 02-79.55    Is  there  a  general  hierarchy  of 
consideration  that  agencies  must  follow  in 
their  utilization  of  space? 

Yes,  Federal  agencies  must: 

(a)  First  utilize  space  in  Government- 
owned  and  Government-leased 
buildings. 

(b)  If  there  is  ho  suitable  space  in 
Government-owned  and  Government- 
leased  buildings,  utilize  space  in 
buildings  under  the  custody  and  control 
of  the  U.S.  Postal  Service. 

(c)  If  there  is  no  suitable  space  in 
buildings  under  the  custody  and  control 
of  the  U.S.  Postal  Service,  agencies  may 
acquire  real  estate  by  lease,  purchase,  or 
construction,  as  specified  in  part  102-73 
of  this  chapter. 

§102-79.60    Are  agencies  required  to  use 
historic  properties  available  to  the  agency? 

Yes,  Federal  agencies  must  assume 
responsibility  for  the  preservation  of  the 
historic  properties  they  own  or  control. 
Prior  to  acquiring,  constructing  or 
leasing  buildings,  agencies  must  use,  to 
the  maximum  extent  feasible,  historic 
properties  already  owned  or  leased  by 
the  agency  (16  U.S.C.  470h-2). 
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§102-79.65    What  guidelines  must  an 
agency  follow  if  it  eiacts  to  establish  a 
public  access  defitMHIation  program  In  a 
Federal  facility? 

Federal  agencies  electing  to  establish 
a  public  access  defibrillation  program  in 
a  Federal  facility  must  follow  the 
giudelines,  entitled  "Guidelines  for 
Public  Access  Defibrillation  Programs  in 
Federal  Facilities,"  which  can  be 
obtained  from  the  Office  of  Real 
Property  (MP).  General  Services 
Administration,  1800  F  Street,  NW., 
Washington.  DC  20405. 

16.  Part  102-80  is  revised  to  read  as 
follows: 

PART  102-80— SAFETY  AND 
ENVIRONMENTAL  MANAGEMENT 

Subpart  A — General  Provisions 

Sec. 

102-80.5    What  is  the  scope  of  this  part? 

102-80.10    What  are  the  basic  safety  and 

environmental  management  policies  for 

real  property? 

Sut>part  B — Safety  and  Environmental 
Management 

Asbestos 

102-80.15    What  are  Federal  agencies' 
responsibilities  concerning  the 
assessment  and  management  of  asbestos? 

Radon 

102-80.20    What  are  Federal  agencies' 
responsibilities  concerning  the 
abatement  of  radon? 

Indoor  Air  Quality 

102-80.25    What  are  Federal  agencies' 
responsibilities  concerning  the 
management  of  indoor  air  quality? 

Lead 

102-80.30  What  are  Federal  agencies' 
responsibilities  concerning  lead? 

Hazardous  Materials  and  Wastes 

102-80.35    What  are  Federal  agencies' 
responsibilities  concerning  the 
monitoring  of  hazardous  materials  and 
wastes? 

Underground  Storage  Tanks 

102-80.40    What  are  Federal  agencies' 
responsibilities  concerning  the 
management  of  underground  storage 
tanks? 

Seismic  Safety 

102-80.45  What  are  Federal  agencies' 
responsibilities  concerning  seismic 
safely  in  Federal  facilities? 

Risks  and  Risk  Reduction  Strategies 

102-80..50     Are  Federal  agencies  responsible 
for  identifying/ estimating  risks  and  for 
appropriate  risk  reduction  strategies? 

102-80.55    Are  Federal  agencies  responsible 
for  managing  the  execution  of  risk 
reduction  projects? 


Facility  Aaseasmefits 

102-80.60    Are  Federal  agencies  responsible 
for  performing  facility  assessments? 

Incident  Investigation 

102-80.65    What  are  Federal  agencies' 
resfKjnsibilities  concerning  the 
investigation  of  incidents,  such  as  fires, 
accidents,  injuries,  and  environmental 
incidents? 

Responsibility  for  Informing  Tenants 

102-80.70    Are  Federal  agencies  responsible 
for  informing  their  tenants  of  the 
condition  and  management  of  their 
facility  safety  and  environment? 

Assessment  of  Environmental  Issues 

102-80.75    Who  assesses  environmental 
issues  in  Federal  construction  and  lease 
construction  projects? 

Sultpart  C— Accident  and  Hre  Prevention 

102-80.80    What  general  accident  and  Are 
prevention  policy  must  Federal  agencies 
comply  with? 

State  and  Local  Codes 

102-80.85    Are  federally  owned  and  leased 
buildings  exempt  from  State  and  local 
code  requirements  in  fire  protection? 

Fire  Administration  Authorization  Act  ot 
1992 

102-80.90    Is  the  Fire  Administration 

Authorization  Act  of  1992  (Public  Law 
102-522)  relevant  to  fire  protection 
engineering? 

102-80.95    Is  the  Fire  Administration 

Authorization  Act  of  1992  applicable  to 
all  Federal  agencies? 

Automatic  Sprinkler  S3r8tems 

102-80.100    What  performance  objective 
should  an  automatic  sprinkler  system  be 
capable  of  meeting? 

Equivalent  Level  of  Safety  Analysis 

102-80.105     What  information  must  be 

included  in  an  equivalent  level  of  safety 

analysis? 
102-80.110    What  must  an  equivalent  level 

of  safety  analysis  indicate? 
102-80.115    Is  there  more  than  one  option 

for  establishing  that  an  equivalent  level 

of  safety  exists? 
102-80.120    What  analytical  and  empirical 

tools  should  be  used  to  support  the  life 

safety  equivalency  evaluation? 
102-80.125     Who  has  the  responsibility  for 

determining  the  acceptability  of  each 

equivalent  level  of  safety  analysis? 
102-80.130    Who  must  perform  the 

equivalent  level  of  safety  analysis? 
102-80.135     What  is  a  qualified  fire 

protection  engineer? 

Room  of  Origin 

102-80.140    What  is  meant  by  "room  of 
origin"? 

Flashover 

102-80.145    What  is  meant  by  "flashover  "? 

Reasonable  Worst  Case  Fire  Scenario 

102-80.150    What  is  meant  by  "reasonable 
worst  case  fire  scenario"? 


Authority:  40  U.S.q.  486(c)  and  490. 
Sulipart  A— General  Provisions 

§102-80^    What  is  the  scope  of  this  part? 

The  real  property  policies  contained 
in  this  part  apply  to  Federal  agencies, 
including  the  General  Services 
Administration  (GSA)/Public  Buildings 
Service  (PBS),  operating  under,  or 
subject  to,  the  authorities  of  the 
Administrator  of  General  Services.  The 
responsibilities  for  safety  and 
environmental  management  under  this 
part  are  intended  to  apply  to  GSA  or 
those  Federal  agencies  operating  in  GSA 
space  pursuant  to  a  GSA  delegation  of 
authority. 

§  1 02-80.1 0    What  are  the  t>a8ic  safety  artd 
environmental  management  policies  for  real 
property? 

The  basic  safety  and  environmental 
management  policies  for  real  property 
are  that  Federal  agencies  must: 

(a)  Provide  for  a  safe  and  healthful 
work  environment  for  Federal 
employees  and  the  visiting  public; 

(b)  Protect  Federal  real  and  personal 
property; 

(c)  Promote  mission  continuity; 

(d)  Provide  reasonable  safeguards  for 
emergency  forces  if  an  incident  occurs; 

(e)  Assess  risk; 

(f)  Make  decisionmakers  aware  of 
risks;  and 

(g)  Act  promptly  and  appropriately  in 
response  to  risk. 

Subpart  B — Safety  and  Environmental 
Management 

Asbestos 

§  1 02-80.1 5    What  are  Federal  agencies' 
responsibilities  concerning  tl>e  assessment 
and  management  of  asbestos? 

Federal  agencies  have  the  following 
responsibilities  concerning  the 
assessment  and  management  of 
asbestos: 

(a)  Inspect  and  assess  buildings  for 
the  presence  and  condition  of  asbestos- 
containing  materials.  Space  to  be  leased 
must  be  free  of  all  asbestos  containing 
materials,  except  undamaged  asbestos 
flooring  in  the  space  or  luidamaged 
boiler  or  pipe  insulation  outside  the 
space,  in  which  case  an  asbestos 
management  program  conforming  to 
Environmental  Protection  Agency  (EPA) 
guidance  must  be  implemented; 

(b)  Manage  in-place  asbestos  that  is  in 
good  condition  and  not  likely  to  be 
distiu'bed; 

(c)  Abate  damaged  asbestos,  and 
asbestos  likely  to  be  disturbed.  Federal 
agencies  must  perform  a  pre-alteration 
asbestos  assessment  for  activities  that 
may  disturb  asbestos; 
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(d)  Not  use  asbestos  in  new 
construction,  renovation/modernization 
or  repair  of  their  owned  or  leased  space. 
Unless  approved  by  GSA,  Federal 
agencies  must  not  obtain  space  with 
asbestos  through  purchase,  exchange, 
transfer,  or  lease,  except  as  identified  in 
paragraph  (a)  of  this  section;  and 

(ejCommimicate  all  written  and  oral 
asbestos  information  about  the  leased 
space  to  tenants. 

Radon 

S102-«0^    What  are  Federal  agencies' 
responsibilities  concerning  the  abatement 
of  radon? 

Federal  agencies  have  the  following 
responsibilities  concerning  the 
abatement  of  radon  in  space  when  radon 
levels  exceed  ciurent  EPA  standards: 

(a)  Retest  abated  areas  and  make 
lessors  retest,  as  required,  abated  areas 
to  adhere  to  EPA  standards;  and 

(b)  Test  non-public  water  sources  (in 
remote  areas  for  projects  such  as  border 
stations)  for  radon  according  to  EPA 
guidance.  Radon  levels  that  exceed 
current  applicable  EPA  standards  must 
be  mitigated.  Federal  agencies  must 
retest,  as  required,  to  adhere  to  EPA 
standards. 

Indoor  Air  Quality 

1102-80^5    What  are  Federal  agencies' 
responsibilities  concerning  ttie 
management  of  indoor  air  quality? 

Federal  agencies  must  assess  indoor 
air  quality  of  buildings  as  part  of  their 
safety  and  environmental  facility 
assessments.  Federal  agencies  must 
respond  to  tenant  complaints  on  air 
quality  and  take  appropriate  corrective 
action  where  air  quality  does  not  meet 
applicable  standards. 

Lead 

{102-80.30    What  are  Federal  agencies' 
responsibilities  concerning  lead? 

Federal  agencies  have  the  following 
responsibilities  concerning  lead  in 

buildings: 

(a)  Test  space  for  lead-based  paint  in 
renovation  projects  that  require  sanding, 
welding  or  scraping  painted  surfaces. 

(b)  Not  remove  lead  based  paint  from 
surfaces  in  good  condition. 

(c)  Test  all  painted  surfaces  for  lead 
in  proposed  or  existing  child  care 
centers 

(d)  Abate  lead-based  paint  found  in 
accordance  with  Department  of  Housing 
and  Urban  Development  (HUD)  Lead- 
Based  Paint-Guidelines,  available  by 
writing  to  HUD  USER.  PO  Box  6091. 
Rockville.  MD.  20850. 

(e)  Test  potable  water  for  lead  in  all 
drinking  water  outlets. 

(f)  Take  corrective  action  when  lead 
levels  exceed  the  HUD  Guidelines. 


Hazardous  Materials  and  Wastes 

§102-80,35    What  are  Federal  agencies' 
responsibilitias  concerning  ttie  monitoring 
of  hazardous  materials  and  wastes? 

Federal  agencies'  responsibilities 
concerning  the  monitoring  of  hazardous 
materials  and  wastes  are: 

(a)  Monitor  the  transport,  use,  and 
disposition  of  hazardous  materials  and 
waste  in  buildings  to  provide  for 
compliance  with  GSA.  Occupational 
Safety  and  Health  Administration 
(OSHA),  Department  of  Transportation, 
EPA.  and  applicable  State  and  local 
requirements.  In  addition  to  those 
operating  in  GSA  space  piusuant  to  a 
delegation  of  authority,  tenants  in  GSA 
space  must  comply  with  these 
requirements. 

(b)  In  leased  space,  include  in  all 
agreements  with  the  lessor  requirements 
that  hazardous  materials  kept  in  leased 
space  are  kept  and  maintained 
according  to  applicable  Federal,  State, 
and  local  environmental  regulations. 

Underground  Storage  Tanks 

§102-80.40    What  are  Federal  agencies' 
re8ponsH)llities  concerning  the 
numagement  of  underground  storage 
tanks? 

Federal  agencies  have  the  following 
responsibilities  concerning  the 
management  of  underground  storage 
tanks  in  real  property: 

(a)  Register,  manage  and  close 
imderground  storage  tanks,  including 
heating  oil  and  fuel  oil  tanks,  in 
accordance  with  GSA,  EPA,  and 
applicable  State  and  local  requirements. 

(b)  Require  the  party  responsible  for 
tanks  they  use  but  don't  own  to  follow 
these  requirements  and  to  be 
responsible  for  the  cost  of  compliance. 

Seismic  Safety 

§102-80.45    What  are  Federal  agencies' 
responsibilities  concerning  seismic  safety 
in  Federal  facilities? 

Federal  agencies  must  follow  the 
standards  issued  by  the  Interagency 
Committee  on  Seismic  Safety  in 
Construction  (ICSSC)  as  the  minimum 
level  acceptable  for  use  by  Federal 
agencies  in  assessing  the  seismic  safety 
of  their  owned  and  leased  buildings  and 
in  mitigating  unacceptable  seismic  risks 
in  those  buildings. 

Risks  and  Risk  Reduction  Strategies 

§102-80.50    Ars  Federal  agencies 
responsible  for  Identifying/estimating  risks 
and  for  appropriate  risk  reduction 
strategies? 

Yes,  Federal  agencies  must  identify 
and  estimate  safety  and  environmental 
management  risks  and  appropriate  risk 


reduction  strategies  for  buildings. 
Federal  agencies  occupying  as  well  as 
operating  buildings  must  identify  any 
safety  and  environmental  management 
risks  and  report  or  correct  the  situation, 
as  appropriate.  Federal  agencies  must 
use  the  applicable  national  codes  and 
standards  as  a  guide  for  their  building 
operations. 

§102-80.55    Are  Federal  agertcies 
responsible  for  managing  the  execution  of 
risk  reduction  proiocts? 

Yes,  Federal  agencies  must  manage 
the  execution  of  risk  reduction  projects 
in  buildings  they  operate.  Federal 
agencies  must  identify  and  take 
appropriate  action  to  eliminate  hazards 
and  regulatory  noncompliance. 

Facility  Assessments 

§102-80.60  Are  Federal  agenclea 
responsible  for  performing  facility 
assessments? 

Yes,  Federal  agencies  must  evaluate 
facilities  to  comply  with  GSA's  safety 
and  environmental  program  and 
applicable  Federal,  State  and  local 
environmental  laws  and  regulations. 
Federal  agencies  should  conduct  these 
evaluations  in  accordance  with 
schedules  that  are  compatible  with 
repair  and  alteration  and  leasing 
operations. 

Incident  Investigation 

§102-80.65    What  are  Federal  agencies' 
responsibilities  concerning  the 
investigation  of  incidenU,  such  as  fires, 
accidents,  injuries,  and  environmental 
incidents? 

Federal  agencies  have  the  following 
responsibilities  concerning  the 
investigation  of  incidents,  such  as  fires, 
accidents,  injuries,  and  environmental 
incidents  in  buildings  they  operate: 

(a)  Investigate  all  incidents  regardless 
of  severity. 

(b)  Form  Boards  of  Investigation  for 
incidents  resulting  in  serious  injury, 
death,  or  significant  property  losses. 

Responsibility  for  Informing  Tenants 

§102-80.70    Ars  Federal  agencies 
responsible  for  informing  their  tenants  of 
the  condition  and  management  of  their 
facility  safety  and  environment? 

Yes,  Federal  agencies  must  inform 
their  tenants  of  tihe  condition  and 
management  of  their  facility  safety  and 
environment.  Agencies  operating  GSA 
buildings  must  report  any  significant 
facility  safety  or  environmental 
concerns  to  GSA. 
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Assessment  of  Environmental  Issues 

§  102-80.75    Who  assasses  anvironmantal 
issues  in  Fedeial  construction  and  lease 
construction  projects? 

Federal  agencies  must  assess  required 
environmental  issues  throughout 
planning  and  project  development  so 
that  the  environmental  impacts  of  a 
project  are  considered  during  the 
decision  making  process. 

Subpart  C — Accident  and  Fire 
Prevention 

§  1 02-80.80    What  general  accident  and  fire 
prevention  policy  must  Federal  agencies 
comply  with? 

Federal  agencies  must: 

(a)  Comply  with  the  occupational 
safety  and  health  standards  established 
in  the  Occupational  Safety  and  Health 
Act  (OSHA)  of  1970  (Pub.  L.  91-596); 
Executive  Order  12196;  29  CFR  part 
1960,  and  applicable  safety  and 
environmental  management  criteria 
identified  in  this  part; 

(b)  Not  expose  occupants  and  visitors 
to  unnecessary  risks; 

(c)  Provide  safeguards  that  minimize 
personal  harm,  property  damage,  and 
impairment  of  Governmental 
operations,  and  that  allow  emergency 
forces  to  accomplish  their  missions 
effectively. 

(d)  Follow  accepted  fire  prevention 
practices  in  operating  and  managing 
buildings; 

(e)  To  the  maximum  extent  feasible, 
comply  with  one  of  the  nationally 
recognized  model  building  codes  and 
with  other  nationally  recognized  codes 
in  their  construction  or  alteration  of 
each  building  in  accordance  with  40 
U.S.C.  619. 

(f)  Use  the  applicable  national  codes 
and  standards  as  a  guide  for  their 
building  operations. 

State  and  Local  Codes 

§102-80.85    Are  federally  owned  and 
leased  buildings  exempt  from  State  and 
local  code  requirements  in  fire  protection? 

Federally  owned  buildings  are 
generally  exempt  from  State  and  local 
code  requirements  in  fire  protection; 
however,  in  accordance  with  40  U.S.C. 
619,  each  building  constructed  or 
altered  by  a  Federal  agency  must  be 
constructed  or  altered,  to  the  maximum 
extent  feasible,  in  compliance  with  one 
of  the  nationally  recognized  model 
building  codes  and  with  other 
nationally  recognized  codes.  Leased 
buildings  are  subject  to  local  code 
requirements  and  inspection. 


Fire  Administration  Authorization  Act 
of 1992 

§102-80.90    is  the  Fire  Administration 
Authorization  Act  of  1992  (Public  Law  102- 
522)  relevant  to  fire  pratoction  engineerlrtg? 

Yes,  the  Fire  Administration 
Authorization  Act  of  1992  (Pub.  L. 
102-522)  requires  sprinklers  or  an 
equivalent  level  of  safety  in  certain 
types  of  Federal  employee  office 
buildings.  Federal  employee  housing 
units,  and  federally  assisted  housing 
units. 

§102-80.95    Is  the  Fire  Administration 
Authorization  Act  of  1992  appiicat>le  to  all 
Federal  agencies? 

Yes,  the  Act  applies  to  all  Federal 
agencies  and  all  federally  owned  and 
leased  buildings  in  the  United  States. 

Automatic  Sprinkler  Systems 

§  1 02-80.1 00    What  performance  otijective 
should  an  automatic  sprinicier  system  be 
capable  of  meeting? 

The  performance  objective  of  the 
automatic  sprinkler  system  is  that  it 
must  be  capable  of  protecting  human 
lives.  Sprinklers  should  be  capable  of 
controlling  the  spread  of  fire  and  its 
effects  beyond  the  room  of  origin.  A 
functioning  sprinkler  system  should 
activate  prior  to  the  onset  of  flashover. 

Equivalent  Level  of  Safety  Analysis 

§  102-80.105    What  information  must  be 
included  in  an  equivalent  level  of  safety 
analysis? 

The  equivalent  level  of  life  safety 
evaluation  is  to  be  performed  by  a 
qualified  fire  protection  engineer.  The 
analysis  should  include  a  narrative 
discussion  of  the  features  of  the 
building  structure,  function,  op)erational 
support  systems  and  occupant  activities 
that  impact  fire  protection  and  life 
safety.  Each  analysis  should  describe 
potential  reasonable  worst  case  fire 
scenarios  and  their  impact  on  the 
building  occupants  and  structure. 
Specific  issues  that  must  be  addressed 
include  rate  of  fire  growth,  type  and 
location  of  fuel  items,  space  layout, 
building  construction,  openings  and 
ventilation,  suppression  capability, 
detection  time,  occupant  notification, 
occupant  reaction  time,  occupant 
mobility,  and  means  of  egress. 

§102-80.110    What  must  an  equivalent 
level  of  safety  analysis  indicate? 

To  be  acceptable,  the  analysis  must 
indicate  that  the  existing  and/or 
proposed  safety  systems  in  the  building 
provide  a  period  of  time  equal  to  or 
greater  than  the  amount  of  time 
available  for  escape  in  a  similar  building 
complying  with  the  Act.  hi  conducting 
these  analyses,  the  capabiUty,  adequacy, 
and  reliability  of  all  building  systems 


impacting  fire  growth,  occupant 
knowledge  of  the  fire,  and  time  required 
to  reach  a  safety  area  will  have  to  be 
examined.  In  particular,  the  impact  of 
sprinklers  on  the  development  of 
hazardous  conditions  in  the  area  of 
interest  will  have  to  be  assessed. 

§102-80.115    is  there  more  than  one 
option  for  establishing  that  an  equivalent 
level  of  safety  exists? 

Yes,  the  following  are  three  options 
for  establishing  that  an  equivalent  level 
of  safety  exists: 

(a)  In  the  first  option,  the  margin  of 
safety  provided  by  various  alternatives 
is  compared  to  that  obtained  for  a  code 
complying  building  with  complete 
sprinkler  protection.  The  margin  of 
safety  is  the  difference  between  the 
available  safe  egress  time  and  the 
required  safe  egress  time.  Available  safe 
egress  time  is  the  time  available  for 
evacuation  of  occupants  to  an  area  of  ' 
safety  prior  to  the  onset  of  untenable 
conditions  in  occupied  areas  or  the 
egress  pathways.  The  required  safe 
egress  time  is  the  time  required  by 
occupants  to  move  from  their  positions 
at  the  start  of  the  fire  to  areas  of  safety. 
Available  safe  egress  times  would  be 
developed  based  on  analysis  of  a 
number  of  assumed  reasonable  worst 
case  fire  scenarios  including  assessment 
of  a  code  complying  fully  sprinklered 
building.  Additional  analysis  would  be 
used  to  determine  the  expected  required 
safe  egress  times  for  the  various 
scenarios.  If  the  margin  of  safety  plus  an 
appropriate  safety  factor  is  greater  for  an 
alternative  than  for  the  fully  sprinklered 
building,  then  the  alternative  should 
provide  an  equivalent  level  of  safety. 

(b)  A  second  alternative  is  applicable 
for  typical  office  and  residential 
scenarios.  In  these  situations,  complete 
sprinkler  protection  can  be  expected  to 
prevent  flashover  in  the  room  of  fire 
origin,  limit  fire  size  to  no  more  than  1 
megawatt  (950  Btu/sec),  and  prevent 
flames  from  leaving  the  room  of  origin. 
The  times  required  for  each  of  these 
conditions  to  occur  in  the  area  of 
interest  must  be  determined.  The 
shortest  of  these  three  times  would 
become  the  time  available  for  escape. 
The  difference  between  the  minimum 
time  available  for  escape  and  the  time 
required  for  evacuation  of  building 
occupants  would  be  the  target  margin  of 
safety.  Various  alternative  protection 
strategies  would  have  to  be  evaluated  to 
determine  their  impact  on  the  times  at 
which  hazardous  conditions  developed 
in  the  spaces  of  interest  and  the  times 
required  for  egress.  If  a  combination  of 
fire  protection  systems  provides  a 
margin  of  safety  equal  to  or  greater  than 
the  target  margin  of  safety,  then  the 
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combination  could  be  judged  to  provide 
an  equivalent  level  of  safety. 

(c)  As  a  third  option,  other  technical 
analysis  procedures,  as  approved  by  the 
responsible  agency  head,  can  be  used  to 
show  equivalency. 

§  1 02-80.1 20    What  analytical  and  empirical 
tools  should  be  used  to  support  the  life 
safety  equivalency  evaluation? 

Analytical  and  empirical  tools, 
including  fire  models  and  grading 
schedules  such  as  the  Fire  Safety 
Evaluation  System  (Alternative 
Approaches  to  Life  Safety,  NEPA  lOlA) 
should  be  used  to  support  the  life  safety 
equivalency  evaluation.  If  fire  modeling 
is  used  as  part  of  an  analysis,  an 
assessment  of  the  predictive  capabilities 
of  the  fire  models  must  be  included. 
This  assessment  should  be  conducted  in 
accordance  with  the  American  Society 
for  Testing  and  Materials  Standard 
Guide  for  Evaluating  the  Predictive 
Capability  of  Fire  Models  (ASTM  E 
1355). 

§102-60.125    Who  has  the  responsibility 
for  determining  the  acceptability  of  each 
equhralent  level  of  safety  analysis? 

The  head  of  the  agency  responsible 
for  physical  improvements  in  the 
facility  or  providing  Federal  assistance 
or  a  designated  representative  will 
determine  the  acceptability  of  each 
equivalent  level  of  safety  analysis.  The 
determination  of  acceptability  must 
include  a  review  of  the  fire  protection 
engineer's  qualifications,  the 
appropriateness  of  the  fire  scenarios  for 
the  facility,  and  the  reasonableness  of 
the  assumed  maximum  probable  loss. 
Agencies  should  maintain  a  record  of 
each  accepted  equivalent  level  of  safety 
analysis  and  provide  copies  to  fire 
departments  or  other  local  authorities 
for  use  in  developing  prefire  plans. 

§102-80.130    Who  must  perform  the 
equivalent  level  of  safety  analysis? 

A  qualified  fire  protection  engineer 
must  perform  the  equivalent  level  of 
safety  analysis. 

§102-80.135    What  is  a  qualified  fire 
protection  engineer? 

A  Qualified  fire  protection  engineer  is 
defined  as  an  individual,  with  a 
thorough  knowledge  and  understanding 
of  the  principles  of  physics  and 
chemistry  governing  fire  growth,  spread, 
and  suppression,  meeting  one  of  the 
following  criteria: 

(a)  An  engineer  having  an 
undergraduate  or  graduate  degree  from 
a  college  or  university  offering  a  course 
of  study  in  fire  protection  or  firesafety 
engineering,  plus  a  minimimi  of  4  years 
work  experience  in  fire  protection 
engineering; 


(b)  A  professional  engineer  (P.E.  or 
similar  designation)  registered  in  Fire 
Protection  Engineering;  or 

(c)  A  professional  engineer  (P.E.  or 
similar  designation)  registered  in  a 
related  engineering  discipline  and 
holding  Member  grade  status  in  the 
International  Society  of  Fire  Protection 
Engineers. 

Room  of  Origin 

§102-80.140    What  is  meant  by  "room  of 
origin"? 

Room  of  origin  means  an  area  of  a 
building  where  a  fire  can  be  expected  to 
start.  Typically,  the  size  of  the  area  will 
be  determined  by  the  walls,  floor,  and 
ceiling  surrounding  the  space.  However, 
this  could  lead  to  unacceptably  large 
areas  in  the  case  of  open  plan  office 
space  or  similar  arrangements. 
Therefore,  the  maximum  allowable  fire 
area  should  be  limited  to  200  m-  (2000 
ft-)  including  intervening  spaces.  In  the 
case  of  residential  units,  an  entire 
apartment  occupied  by  one  tenant  could 
be  considered  as  the  room  of  origin  to 
the  extent  it  did  not  exceed  the  200  m- 
(2000  ft^)  limitation. 

Flashover 

§102-80.145    What  is  meant  by 
"flashover"? 

Flashover  means  fire  conditions  in  a 
confined  area  where  the  upper  gas  layer 
temperature  reaches  600  °C  (1100  F) 
and  the  heat  flux  at  floor  level  exceeds 
20  kW/m2  (1.8  Btu/ftVsec). 

Reasonable  Worst  Case  Fire  Scenario 

§102-80.150    What  is  meant  by 
"reasonable  worst  case  fire  scenario"? 

Reasonable  worst  case  fire  scenario 
means  a  combination  of  an  ignition 
source,  fuel  items,  and  a  building 
location  likely  to  produce  a  fire  which 
would  have  e  significant  adverse  impact 
on  the  building  and  its  occupants.  The 
development  of  reasonable  worst  case 
scenarios  must  include  consideration  of 
types  and  forms  of  fuels  present  (e.g.,     . 
furniture,  trash,  paper,  chemicals), 
potential  fire  ignition  locations  {.e.g., 
bedroom,  office,  closet,  corridor), 
occupant  capabilities  (e.g.,  awake, 
intoxicated,  mentally  or  physically 
impaired),  numbers  of  occupants, 
detection  and  suppression  system 
adequacy  and  reliability,  and  fire 
department  capabilities.  A  quantitative 
analysis  of  the  probability  of  occurrence 
of  each  scenario  and  combination  of 
events  will  be  necessary. 

PART  102-81— SECURITY 

17.  The  authority  citation  for  part 
102-81  continues  to  read  as  follows: 


Authority:  40  U.S.C.  318a,  486(c)  and  490. 

18.  Section  102-81.15  is  revised  to 
read  as  follows: 

§102-81.15    Who  is  responsible  for 
upgrading  and  maintaining  security 
standards  in  each  existing  federaHy-owned 
and  leased  facility? 

In  a  June  28. 1995,  Presidential  Policy 
Memorandum  for  Executive 
Departments  and  Agencies,  entitled, 
"Upgrading  Security  at  Federal 
Facilities"  (see  the  Weekly  Compilation 
of  Presidential  Docimients,  vol.  31,  p. 
1148),  the  President  directed  that 
executive  agencies  must,  where  feasible, 
upgrade  and  maintain  security  in 
facilities  they  own  or  lease  under  their 
own  authority  to  the  minimum 
standards  specified  in  the  Department  of 
Justice's  June  28, 1995  study  entitled 
"Vulnerability  Assessment  of  Federal 
Facilities."  The  study  may  be  obtained 
by  writing  to  the  Superintendent  of 
Documents,  P.O.  Box  371954, 
Pittsburgh,  PA,  15250-7954. 

19.  Section  102-81.20  is  added  to 
read  as  follows: 

§  1 02-81 .20    Are  the  security  standards  for 
new  federally  owned  and  leased  facilities 
the  same  as  the  standards  for  existing 
federally  owned  and  leased  facilities? 

No,  the  minimum  standards  specified 
in  the  Department  of  Justice's  June  28, 
1995  study  entitied  "Vulnerability 
Assessment  of  Federal  Facilities" 
identifies  the  minimum-security 
standards  that  agencies  must  adhere  to 
for  all  existing  owned  and  leased 
Federal  facilities.  As  specified  in  §  102- 
81.25,  new  federally  owned  and  leased 
facilities  must  be  designed  to  meet  the 
standards  identified  in  the  dociunent 
entitied  "Interagency  Seauity 
Committee  Security  Design  Criteria  for 
New  Federal  Office  Buildings  and  Major 
Modernization  Projects,"  dated  May  28, 
2001.  The  security  design  criteria  for 
new  facilities  takes  into  consideration 
technology  developments,  new  cost 
consideration,  the  experience  of 
practitioners  applying  the  criteria,  and 
the  need  to  balance  security 
requirements  with  public  building 
environments  that  remain  lively,  open, 
and  accessible. 

20.  Section  102-81.25  is  added  to 
read  as  follows: 

§  1 02-81 .25    Do  the  Interagency  Security 
Commitlae  Security  Design  Criteria  apply  to 
ail  new  federally  owned  and  leased 
facilities? 

No,  the  Interagency  Security 
Committee  Security  Design  Criteria: 

(a)  Apply  to  new  construction  of 
general  purpose  office  buildings  and 
new  or  lease-construction  of 
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courthouses  occupied  by  Federal 
employees  in  the  United  States  and  not 
under  the  jurisdiction  and/ or  control  of 
the  Department  of  Defense.  The  criteria 
also  apply  to  lease-constructed  projects 
being  submitted  to  Congress  for 
appropriations  or  authorization.  Where 
prudent  and  appropriate,  the  criteria 
apply  to  major  modernization  projects, 
fb)  Do  not  apply  to  airports,  prisons, 
hospitals,  clinics,  and  ports  of  entry,  or 
to  unique  facilities  such  as  those 
classified  by  the  Department  of  Justice 
Vulnerability  Assessment  Study  as 
Level  V.  Nor  will  the  criteria  overrule 
existing  Federal  laws  and  statutes,  and 
other  agency  standards  that  have  been 
developed  for  special  facilities,  such  as 
border  stations  and  child  care  centers. 

21.  Section  102-81.30  is  added  to 
read  as  follows: 

§102-81.30    What  information  must  job 
applicants  at  child  care  centers  reveal? 

Anyone  who  applies  for  employment 
(including  volunteer  positions)  at  a 
child  care  facility,  located  on  federally 
controlled  property  (including  federally 
leased  property),  must  reveal  any  arrests 
and  convictions  on  the  job  application. 
Employment  at  a  child  care  facility 
means  any  position  that  involves  work 
with  minor  children,  such  as  a  teacher, 
day  care  worker,  or  school 
administrator. 

22.  Part  102-83  is  added  to  read  as 
follows: 

PART  102-83— LOCATION  OF  SPACE 
Subpart  A — General  Provisions 

102-83.5    What  is  the  scope  of  this  part? 
102-83.10    What  basic  location  of  space 

[tolicy  governs  an  executive  agency? 
102-83.15    Is  there  a  general  hierarchy  of 

consideration  that  agencies  must  follow 

in  their  utilization  of  space? 

Subpart  B — Location  of  Spaca 
Delineated  Area 

102-83.20    What  is  a  delineated  area? 

102-«3.25    Who  is  responsible  for 

identifying  the  delineated  area  within 
which  a  Federal  agency  wishes  to  locate 
specific  activities? 

102-83.30    In  addition  to  its  mission  and 
program  requirements,  are  there  any 
other  issues  that  Federal  agencies  must 
consider  in  identifying  the  delineated 
area? 

102-83.35    Are  executive  agencies  required 
to  consider  whether  the  central  business 
area  will  provide  for  adequate 
competition  when  acquiring  leased 
space? 

102-83.40     Who  must  approve  the  final 
delineated  area? 

102-83.45    Where  may  executive  agencies 
find  guidance  on  appealing  GSA's 


decisions  and  recommendations 
concerning  delineated  areas? 

Rural  Areas 

102-83.50    What  is  the  Rural  Development 

Act? 
102-83.55    What  is  a  rural  area? 
102-83.60    What  is  an  urbanized  area? 
102-83.65    Are  executive  agencies  required 

to  give  first  priority  to  the  location  of 

new  offices  and  other  facilities  in  rural 

areas? 

Urban  Areas 

1 02-83. 70    What  is  Executive  Order  1 2072? 

102-83.75     What  is  Executive  Order  13006? 

102-83.80    What  is  an  urban  area? 

102-83.85    What  is  a  central  business  area? 

102-83.90    Do  Executive  Orders  12072  and 
13006  apply  to  rural  areas? 

102-83.95     After  an  agency  has  identified 
that  its  geographic  service  area  and 
delineated  area  are  in  an  urban  area, 
what  is  the  next  step  for  an  agency? 

102-83.100    Why  must  agencies  consider 
available  space  in  properties  under  the 
custody  and  control  of  the  U.S.  Postal 
Service? 

102-83.105    What  happens  if  there  is  no 
available  space  in  non-historic  buildings 
under  the  custody  and  control  of  the  U.S. 
Postal  Service? 

102-83.110    When  an  agency's  mission  and 
program  requirements  call  for  the 
location  in  an  urban  area,  are  executive 
agencies  required  to  give  first 
consideration  to  central  business  areas? 

102-83.115     What  is  a  central  city? 

102-83.120    What  happens  if  an  agency  has 
a  need  to  be  in  a  specific  urban  area  that 
is  not  a  central  city  in  a  metropolitan 
area? 

Preference  to  Historic  Properties 

102-83.125    Are  executive  agencies  required 
to  give  preference  to  historic  properties 
when  acquiring  leased  space? 

Authority:  40  U.S.C.  486(c):  E.O.  12072: 
and  E.O.  13006 

Subpart  A — General  Provisions 

§102-83.5    What  is  ttM  scope  Of  this  part? 

The  real  property  policies  contained 
in  this  part  apply  to  Federal  agencies, 
including  the  GSA/Public  Buildings 
Service  (PBS),  operating  under,  or 
subject  to,  the  authorities  of  the 
Administrator  of  General  Services. 

§  1 02-63. 1 0    What  basic  location  of  space 
policy  governs  an  executiva  agertcy? 

Each  executive  agency  is  responsible 
for  identifying  its  geographic  service 
area  and  the  delineated  area  within 
which  it  wishes  to  locate  specific 
activities,  consistent  with  its  mission 
and  program  requirements,  and  in 
accordance  with  all  applicable  statutes, 
regulations  and  policies. 


§102-83.15    Is  there  a  general  hierarchy  of 
consideration  that  agencies  must  follow  in 
their  utilization  of  space? 

Yes,  Federal  agencies  must  follow  the 
hierarchy  of  consideration  identified  in 
§  102-79.55  of  this  chapter. 

Subpart  B — Location  of  Space 
Delineated  Area 

§102-83.20    What  is  a  delineated  area? 

Delineated  area  means  the  specific 
boundaries  within  which  space  will  be 
obtained  to  satisfy  an  agency  space 
requirement. 

§  1 02-83.25    Who  Is  responsible  for 
identifying  the  delineated  area  within  which 
a  Federal  agency  wishes  to  locate  specific 
activities? 

Each  Federal  agency  is  responsible  for 
identifying  the  delineated  area  within 
which  it  wishes  to  locate  specific 
activities,  consistent  with  its  mission 
and  program  requirements,  and  in 
accordance  with  all  applicable  laws, 
regulations,  and  Executive  Orders. 

§  1 02-83.30    In  addition  to  its  mission  and 
program  requirements,  are  ttiere  any  other 
issues  tttat  Federal  agencies  must  consider 
in  identifying  tfie  delineated  area? 

Yes,  Federal  agencies  must  also 
consider  real  estate,  labor,  and  other 
operational  costs  and  applicable  local 
incentives  when  identifying  the 
delineated  area. 

§  1 02-83.35    Are  executive  agencies 
required  to  consider  wttether  the  central 
business  area  will  provide  for  adequate 
competition  wtien  acquiring  leased  space? 

In  accordance  with  the  Competition 
in  Contracting  Act  of  1984  (CICA),  as 
amended  (41  U.S.C.  253(a)),  executive 
agencies  must  consider  whether 
restricting  the  delineated  area  for 
obtaining  leased  space  to  the  central 
business  area  will  provide  for  adequate 
competition  when  acquiring  leased 
space.  Where  an  executive  agency 
determines  that  the  delineated  area 
must  be  expanded  beyond  the  CBA  in 
order  to  provide  adequate  competition, 
the  agency  may  expand  the  delineated 
area  in  consultation  with  local  officials. 
Executive  agencies  must  continue  to 
include  the  CBA  in  such  expanded 
areas. 

§  1 02-83.40    Who  must  approve  ttie  final 
delineated  area? 

Federal  agencies  conducting  the 
procurement  must  approve  the  final 
delineated  area  for  site  acquisitions  and 
lease  actions  and  must  confirm  that  the 
final  delineated  area  complies  with  the 
requirements  of  all  applicable  laws, 
regulations,  and  Executive  Orders. 
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1102-83.45    Where  may  executtve 
agencies  find  guidance  on  appealing  GSA's 
decisions  and  recommendations 
concerning  delineated  areas? 

The  GSA  Public  Buildings  Service 
provides  guidance  in  their  Customer 
Guide  to  Real  Property  on  the  process 
for  appealing  GSA's  decisions  and 
recommendations  concerning 
delineated  areas. 

Rural  Areas 

§102-83.50    What  la  the  Rural 
Development  Act? 

In  the  Rural  Development  Act.  as 
amended.  Congress  dh^cts  Federal 
agencies  to  develop  policies  and 
procediues  to  give  first  priority  to  the 
location  of  new  offices  and  other  . 
Federal  facilities  in  rural  areas.  The 
intent  of  the  Act  is  to  revitalize  and 
develop  rural  areas  and  help  foster  a 
balance  between  rural  and  urban 
America. 

§102-83.55    What  Is  a  rural  area? 

Rural  area  means  a  city,  town,  or 
unincorporated  area  that  has  a 
population  of  50,000  inhabitants  or  less, 
other  than  an  urbanized  area 
immediately  adjacent  to  a  city,  town,  or 
unincorporated  area  that  has  a 
population  in  excess  of  50,000 
inhabitants,  as  specified  in  the  Rural 
Development  Act,  as  amended. 

§  1 02-83.60    What  is  an  urt»anized  area? 

An  urbanized  area  is  a  statistical 
geographic  area  defined  by  the  Census 
Bureau,  consisting  of  a  central  place{s) 
and  adjacent  densely  settled  territory 
that  together  contain  at  least  50,000 
people,  generally  with  an  overall 
population  density  of  at  least  1 ,000 
people  per  square  mile. 

§  1 02-83.65    Are  exacuttve  agencies 
required  to  give  first  priority  to  ttte  location 
of  new  offices  and  ottter  facilities  In  rural 
areas? 

Yes,  executive  agencies  must  give  first 
priority  to  the  location  of  new  offices 
and  other  facilities  in  rural  areas  in 
accordance  with  the  Riual  Development 
Act  (7  U.S.C.  2204b-l),  unless  their 
mission  or  program  requirements  call 
for  locations  in  an  urban  area.  First 
priority  to  the  location  of  new  offices 
and  other  facilities  in  rural  areas  must 
be  given  in  accordance  with  the 
hierarchy  specified  in  §  102-79.55  of 
this  chapter. 

Urban  Areas 

§102-63.70    What  is  Executive  Order 
12072? 

Executive  Order  12072,  entitled 
"Federal  Space  Management,"  requires 
all  executive  agencies  that  have  a 


mission  requirement  to  locate  in  an 
urban  area  to  give  first  consideration  to 
locating  Federal  facilities  in  central 
business  areas,  and/ or  adjacent  areas  of 
similar  character,  to  use  them  to  make 
downtowns  attractive  places  to  work, 
conserve  existing  resoiuces,  and 
encourage  redevelopment.  It  also  directs 
executive  agencies  to  consider 
opportunities  for  locating  cultural, 
educational,  recreational,  or  commercial 
activities  within  the  proposed  facility. 

§102-83.75    What  is  Executive  Order 
13006? 

Executive  Order  13006,  entitled 
"Locating  Federal  Facilities  on  Historic 
Properties  in  Our  Nation's  Central 
Cities,"  requires  all  executive  agencies 
that  have  a  mission  requirement  to 
locate  in  an  urban  area  to  give  first 
consideration  to  locating  Federal 
facilities  in  historic  buildings  and 
districts  within  central  business  areas.  It 
also  directs  executive  agencies  to 
remove  regulatory  barriers,  review  their 
policies,  and  build  new  partnerships 
with  the  goal  of  enhancing  participation 
in  the  National  Historic  Preservation 
program. 

§102-83.80    What  is  an  urtMn  area? 

Urban  area  means  any  metropolitan 
area  (MA)  as  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  OMB 
Bulletin  No.  99-04.  or  succeeding  OMB 
Bulletin,  that  doesn't  meet  the 
definition  of  rural  area  in  §  102-83.55. 

§  1 02-83.85    What  is  a  central  business 
area? 

Central  business  area  means  the 
centralized  community  business  area 
and  adjacent  areas  of  similar  character, 
including  other  specific  areas  that  may 
be  recommended  by  local  officials  in 
accordance  with  Executive  Order  12072. 
The  central  business  areas  are 
designated  by  local  government  and  not 
by  Federal  agencies. 

§  1 02-83.90    Do  Executiva  Orders  1 2072 
and  13006  apply  to  rural  areas? 

No,  Executive  Orders  12072  and 
13006  only  apply  to  agencies  looking  for 
space  in  lub^  areas. 

§102-83.95    After  an  agency  has  identifiad 
that  Its  geographic  service  area  and 
delineated  area  are  in  an  urtian  area,  what 
is  the  next  step  for  an  agency? 

After  an  agency  identifies  its 
geographic  service  area  and  delineated 
area  within  which  it  wishes  to  locate 
specific  activities  are  in  an  urban  area 
(i.e.,  determined  that  the  agency's 
mission  requirements  dictate  a  need  to 
locate  its  facility  in  an  luban  area). 
Federal  agencies  must  seek  space  in 
historic  properties  already  under  agency 


control,  in  accordance  with  section  110  . 
of  the  National  Historic  Preservation 
Act.  The  Act  provides  that  prior  to 
purchasing,  constructing  or  leasing  new 
space,  Federal  agencies  must: 

(a)  Consider  agency-controlled 
historic  properties  within  historic 
districts  inside  central  business  areas 
when  locating  Federal  operations,  in 
accordance  with  Executive  Order  13006 
(which,  by  reference,  also  incorporates 
the  requirements  in  Executive  Order 
12072  and  the  Rural  Development  Act 
of  1972); 

(b)  Then  consider  agency-controlled 
developed  or  undeveloped  sites  within 
historic  districts,  if  no  suitable  agency- 
controlled  historic  property  specified  in 
paragraph  (a)  of  this  section  is  available; 

(c)  Then  consider  agency-controlled 
historic  properties  outside  of  historic 
districts,  if  no  suitable  agency- 
controlled  site  exists  within  a  historic 
district  as  specified  in  paragraph  (b)  of 
this  section; 

(d)  Then  consider  non-historic 
agency-controlled  properties,  if  no 
suitable  agency-controlled  historic 
properties  outside  of  historic  districts 
exist  as  specified  in  paragraph  (c)  of  this 
section; 

(e)  Then  consider  historic  properties 
under  the  custody  and  control  of  the 
U.S.  Postal  Service,  if  there  is  no 
available  space  in  non-historic  agency- 
controlled  properties  specified  in 
paragraph  (d)  of  this  section. 

(0  Then  consider  non-historic 
properties  under  the  custody  and 
control  of  the  U.S.  Postal  Service,  if 
there  is  no  available  space  in  historic 
properties  under  the  custody  and 
control  of  the  U.S.  Postal  Service 
specified  in  paragraph  (e)  of  this 
section. 

§  1 02-83. 1 00    Why  must  agencies  consider 
available  space  in  properties  under  the 
custody  and  control  of  ttie  U.S.  Postal 
Service? 
See  §  102-73.20  of  this  chapter. 

§102-83.105    What  happens  if  ttiere  Is  no 
available  spece  In  non-historic  buildings 
under  ttte  custody  and  control  of  ttte  U.S. 
Postal  Service? 

If  no  suitable  space  in  non-historic 
buildings  imder  the  custody  and  control 
of  the  U.S.  Postal  Service  is  available, 
agencies  may  then  acquire  real  estate  by 
purchase,  lease,  or  construction,  in 
accordance  with  FMR  part  102-73. 

§102-83.110    When  an  agency's  mission 
and  program  raquirements  call  for  tlie 
location  in  an  urban  area,  are  executWe 
agencies  required  to  give  first 
consideration  to  central  business  arees? 

Yes,  if  an  agency  has  a  specific 
location  need  to  be  in  an  urban  area. 


76882  Federal  Register / Vol.  67,  No.  240 /Friday,  December  13,  2002 /Rules  and  Regulations 


then  Executive  Orders  12072  and  13006 
require  that  agencies  should  give  first 
consideration  to  locating  in  a  historic 
building  in  a  historic  district  in  the  CBA 
of  a  central  city  of  the  appropriate 
metropolitan  area.  If  no  such  space  is 
available,  agencies  must  give 
consideration  to  locating  in  a  non- 
historic  building  in  a  historic  district  in 
the  CBA  of  a  central  city  of  the 
appropriate  metropolitan  area.  If  no 
such  space  is  available,  agencies  must 
give  consideration  to  locating  in  a 
historic  building  outside  of  a  historic 
district  in  th^CBA  of  a  central  city  of 
the  appropriate  metropolitan  area.  If  no 
such  space  is  available,  agencies  should 
give  consideration  to  locating  in  a  non- 
historic  building  outside  of  a  historic 
district  in  the  CBA  of  a  central  city  of 
the  appropriate  metropolitan  area. 

§102-83.115    What  is  a  central  city? 

Central  cities  are  those  central  cities 
defined  by  OMB  in  OMB  Bulletin  No. 
99-04  or  succeeding  OMB  Bulletin. 

§  1 02-83.1 20    What  happens  if  an  agency 
has  a  need  to  be  in  a  specific  urtian  area 
that  is  not  a  central  city  in  a  metropolitan 
area? 

If  an  agency  has  a  need  to  be  in  a 
specific  urban  area  that  is  not  a  central 
city  in  a  metropolitan  area,  then  the 
agency  must  give  first  consideration  to 
locating  in  a  historic  building  in  a 
historic  district  in  the  CBA  of  the 
appropriate  metropolitan  area.  If  no 
such  space  is  available,  agencies  must 
give  consideration  to  locating  in  a  non- 
historic  building  in  a  historic  district  in 
the  CBA  of  the  appropriate  metropolitan 
area.  If  no  such  space  is  available, 
agencies  must  give  consideration  to 
locating  in  a  historic  building  outside  of 
a  historic  district  in  the  CBA  of  the 
appropriate  metropolitan  area.  If  no 
such  space  is  available,  agencies  should 
give  consideration  to  locating  in  a  non- 
historic  building  outside  of  a  historic 
district  in  the  CBA  of  the  appropriate 
metropolitan  area. 

Preference  to  Historic  Properties 

§  1 02-83.1 25  Are  executive  agencies 
required  to  give  preference  to  historic 
properties  when  acquiring  leased  space? 

Yes,  Federal  agencies  must  give  a 
price  preference  when  acquiring  space 
via  either  the  lowest  price  technically 
acceptable  or  the  best  value  tradeoff 
source  selection  process.  See  part  102- 
73  of  this  chapter  for  additional 
guidance. 

Dated:  October  31.  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

|FR  Doc.  02-30050  Filed  12-12-02;  8:45  am] 

BILUNG  CODE  6820-23-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-6, 101-18, 101-19, 
101-20, 101-33, 101-47 

[FPMR  Amendment  [>-99] 

RIN  3090-AH60 

Real  Property  Policies 

agency:  Office  of  Govemmentwide 
Policy.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  transferring 
coverage  on  real  property  policies  to  the 
Federal  Management  Regulation  (FMR). 
A  final  rule  published  in  the  Federal 
Register  at  66  FR  5358  (January  18, 
2001)  moved  many  of  the  real  property 
policies  to  the  FMR.  An  amendment  to 
those  regulations  appears  elsewhere  in 
today's  Federal  Register.  This  final  rule 
completes  the  transfer  by  removing  all 
FPMR  coverage  on  real  property  policies 
and  providing  cross  references  to  direct 
readers  to  the  coverage  in  the  FMR. 
EFFECTIVE  DATE:  December  13.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Langfeld,  Director,  Real 
Property  Policy  Division,  at  (202) 
501-1737. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

To  promote  efficient  management  of 
Government  assets,  which  is  the  Federal 
Property  and  Administrative  Services 
Act's  original  intent,  GSA  is  improving 
its  regulatory  system  by  establishing  the 
Federal  Management  Regulation  (FMR) 
as  the  successor  regulation  to  the 
Federal  Property  Management 
Regulations  (FPMR).  The  FMR  will 
contain  a  refined  set  of  policies  and 
regulatory  requirements  on  managing 
property  and  administrative  services. 
Non-regulatory  guidance,  procedures, 
information,  and  standards  now  in  the 
FPMR  is  being  removed  from  the 
regulation  and  will  be  available  in 
separate  documents,  such  as  customer 
service  guides,  handbooks,  brochures, 
Internet  Web  sites,  and  FMR  bulletins. 

B.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 


D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  reporting,  recordkeeping  or 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  pursuant  to 
44U.S.C.  350\,  etseq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  fi-om 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  101-6, 
101-18,  101-19,  101-20.  101-33,  101- 
47, 102-73. 102-74, 102-75, 102-76, 
102-80, 102-82,  and  102-83 

Acquisition  of  real  property, 
Administrative  practices  and 
procedures.  Concessions,  Crime,  Federal 
buildings  and  facilities.  Fire  prevention. 
Government  real  property  management. 
Location  of  space.  Public  utilities. 
Safety  and  environmental  management. 
Security  measures.  Vending  facility 
program  for  blind  persons. 

For  the  reasons  set  forth  in  the 
preamble.  GSA  amends  41  CFR  chapter 
101  as  follows: 

CHAPTER  101— [AMENDED] 

PART  101-6— MISCELLANEOUS 
REGULATIONS 

1.  Subpart  101-6.3  is  revised  to  read 
as  follows: 

Subpart  101-6.3 — Ridesharing 

Authority:  40  U.S.C.  486(c):  Executive 
Order  12191  dated  February  1. 1980:  Sec. 
205(c).  63  Stat.  390. 

§  101-6.300    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parts  1  through  220. 

For  information  on  Federal  facility 
ridesharing,  see  FMR  part  102-74  (41 
CFR  part  102-74). 

2.  Subpart  101-6.6  is  revised  to  read 
as  follows: 

Sut)part  101-6.6 — Fire  Protection 
(Firesafety)  Engineering 

Authority:  40  U.S.C.  486(c). 

§  1 01  -6.600    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parts  1  through  220. 

For  information  on  fire  protection 
(firesafety)  engineering,  see  FMR  part 
102-74  (41  CFR  part  102-74)  and  FMR 
part  102-80  (41  CFR  part  102-80). 

3.  Part  101-18  is  revised  to  read  as 
follows: 
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PART  101-1S— ACQUISITION  OF  REAL 
PROPERTY 

Authority:  E.0. 12072.  Sec.  l-201(b).  43 
FR  36869. 

• 

f  1 01  -1 8.0    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parts  1  through  220). 

For  information  on  acquisition  of  real 
property,  see  FMR  part  102-73  (41  CFR 
part  102-73). 

4.  Part  101-19  is  revised  to  read  as 
follows: 

PART  101-19-CONSTRUCTION  AND 
ALTERATION  OF  PUBUC  BUILDINGS 

Authority:  40  U.S.C.  486(c):  40  U.S.C.  490 
.(The  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended.  Sec.  205(c) 
and  210,  63  Stat.  377);  and  40  U.S.C.  601- 
619  (The  Public  Buildings' Act  of  1959,  as 
amended);  Pub.  L.  92-313. 

§  1 01  -1 9.0    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parte  1  through  220). 

For  information  on  construction  and 
alteration  of  public  buildings,  see  FMR 
parts  102-74  (41  CFR  part  102-74)  and 
102-76  (41  CFR  part  102-76). 

5.  Part  101-20  is  revised  to  read  as 
follows: 


PART  101-20-MANAGEMENT  OF 
BUILDINGS  AND  GROUNDS 

Authority:  40  U.S.C.  486(c);  The  Federal 
Property  and  Administrative  Services  Act  of 
1949.  as  amended.  Sec.  205(c),  63  Stat.  390. 

§  1 01  -20.0    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parte  1  through  220). 

For  information  on  management  of 
buildings  and  groimds,  see  FMR  part 
102-74  (41  CFR  part  102-74). 

6.  Part  101-33  is  revised  to  read  as 
follows: 

PART  101-33-PUBLIC  UTILITIES 

Authority:  40  U.S.C.  486(c);  The  Federal 
Property  and  Administrative  Services  Act  of 
1949.3S  amended.  Sec.  205(c),  63  Stat.  390. 

§  101-33.0    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parte  1  through  220). 

For  information  on  public  utilities, 
see  FMR  part  102-82  (41  CFR  part  102- 
82). 

7.  Part  101-47  is  revised  to  read  as 
follows: 


PART  101^7— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

Authority:  40  U.S.C.  486(c);  The  Federal 
Property  and  Administrative  Services  Act  of 
1949,  as  amended.  Sec.  205(c).  63  Stat.  390. 

§  1 01  -47.0    Cross-reference  to  ttie  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parte  1  through  220). 

For  information  on  utilization  and 
disposal  of  real  property,  see  FMR  part 
102-75  (41  CFR  part  102-75). 

8.  The  Appendix  to  Subchapter  D  is 
revised  to  read  as  follows: 

Appendix  to  Subchapter  D— Temporary 
Regulations  Federal  Property 
Management  Regulations:  Interim  Rule 
D-1 

PART  101-17— ASSIGNMENT  AND 
UTILIZATION  OF  SPACE 

§101-17.0    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  41  CFR 
chapter  102  parte  1  through  220). 

For  information  on  location  of  space, 
see  FMR  part  102-83  (41  CFR  part  102- 
83). 

Dated:  July  30,  2002. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 
[FR  Doc.  02-30051  Filed  12-12-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  73 

Office  of  Inspector  General 

42  CFR  Part  1003 

RIN  0920-AA08 

Possession,  Use,  and  Transfer  of 
Select  Agents  and  Toxins 

agency:  Centers  for  Disease  Control  and 

Prevention,  Office  of  Inspector  General, 

HHS. 

ACTION:  Interim  final  rule. 

summary:  This  document  establishes 
requirements  regarding  possession  and 
use  in  the  United  States,  receipt  ft-om 
outside  the  United  States,  and  transfer 
within  the  United  States,  of  select 
agents  and  toxins.  This  includes 
requirements  concerning  registration, 
seciuity  risk  assessments,  safety  plans, 
security  plans,  emergency  response 
plans,  training,  transfers,  record 
keeping,  inspections,  and  notifications. 
This  document  also  contains 
delegations  of  authority  to  the  Office  of 
Inspector  General  concerning  civil 
money  penalties.  The  interim  final  rule 
implements  provisions  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
and  is  designed  to  provide  protection 
against  misuse  of  select  agents  and 
toxins  whether  inadvertent  or  the  result 
of  terrorist  acts  against  the  United  States 
homeland  (such  as  the  recent  terrorist 
acts  involving  anthrax)  or  other  criminal 
acts.  In  addition  and  in  accordance  with 
the  Agricultural  Bioterrorism  Protection 
Act  of  2002,  the  Department  of 
Agriculture  is  establishing,  by  separate 
regulation,  standards  and  procedures 
governing  the  possession,  use,  and 
transfer  of  biological  agents  and  toxins 
that  have  been  determined  to  have  the 
potential  to  pose  a  severe  threat  to  both 
human  and  animal  health,  to  animal 
health,  to  plant  health,  or  to  animal  and 
plant  products.  This  action  is  necessary 
to  protect  animal  and  plant  health,  and 
animal  and  plant  products. 

DATES:  The  interim  final  rule  is  effective 
as  of  February  7,  2003.  However,  for 
dates  of  specific  applicability  see  §  73.0. 
Written  comments  must  be  submitted 
on  or  before  February  11,  2003.  The 
final  rule  will  be  published  after 
consideration  of  the  comments. 

ADDRESSES:  Select  Agent  Program, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Rd.,  E-79. 
Atlanta,  GA  30333.  Comments  may  be  e- 
mailed  to:  SAPcomments@CDC.GOV. 


FOR  FURTHER  INFORMATION  CONTACT: 
Minh  Thomas,  Select  Agent  Program, 
Centers  For  Disease  Control  and 
Prevention,  1600  Clifton  Rd.,  MS  E-79, 
Atlanta  Ga.  30333.  (404)  498-2259. 
SUPPLEMENTARY  INFORMATION:  This 
document  establishes  requirements 
regarding  possession  and  use  in  the 
United  States,  receipt  from  outside  the 
United  States,  and  transfer  within  the 
United  States,  of  certain  biological 
agents  and  toxins  (referred  to  below  as 
select  agents  and  toxins).  This  includes 
requirements  concerning  registration, 
security  risk  assessments,  safety  plans, 
security  plans,  emergency  response 
plans,  training,  transfers,  record 
keeping,  inspections,  and  notifications. 
The  Act  requires  an  interim  final  rule 
and  mandates  its  effective  date  and 
transition  provisions.  The  new 
regulations  are  set  forth  in  a  new  42  CFR 
part  73  (referred  to  below  as  the  part  73 
regulations). 

The  part  73  regulations  implement 
provisions  of  the  Public  Health  Security 
and  Bioterrorism  Preparedness  and 
Response  Act  of  2002,  Public  Law  107- 
188  (referred  to  below  as  the  Act). 

In  general,  the  entities  regulated 
under  the  part  73  regulations  are 
academic  institutions  and  biomedical 
centers;  commercial  manufacturing 
facilities  (the  pharmaceutical  industry); 
federal,  state,  and  local  laboratories, 
including  clinical  and  diagnostic 
laboratories;  and  research  facilities. 

Based  on  provisions  of  the  Act  (42 
U.S.C.  262a,  note),  the  part  73 
regulations  supersede  the  regulations  at 
42  CFR  72.6  (referred  to  below  as  the 
§  72.6  regulations).  The  §  72.6 
regulations,  which  became  effective 
April  15, 1997,  established  certain 
shipping  and  handling  requirements  on 
laboratory  facilities  that  send  or  receive 
"select  agents."  In  addition  to  regulating 
transfers,  the  part  73  regulations,  among 
other  things,  cover  the  "possession  and 
use"  of  select  agents  and  toxins  and 
include  requirements  for  security  risk 
assessments  conducted  by  Department 
of  Justice.  The  Act  bolstered  the 
authority  to  protect  against  misuse  of 
select  agents  and  toxins  whether 
inadvertent  or  the  result  of  terrorist  acts 
against  the  United  States  homeland 
(such  as  the  recent  terrorist  acts 
involving  anthrax)  or  other  criminal 
acts. 

The  Act  gives  the  Department  of 
Agriculture  (referred  to  below  as  USDA) 
the  authority  and  responsibility  for 
regulating  activities  regarding  select 
agents  amd  toxins  to  protect  animal  and 
plant  health  and  animal  and  plant 
products.  The  Act  gives  the  Department 
of  Health  and  Human  Services  (referred 


to  below  as  HHS)  the  authority  and 
responsibility  for  regulating  activities 
regarding  select  agents  and  toxins  to 
protect  the  public  health  and  safety. 
Some  of  the  select  agents  and  toxins 
regulated  under  this  part  are  also 
regulated  by  USDA  under  9  CFR  part 
121.  The  select  agents  and  toxins  subject 
to  regulation  by  both  agencies  are 
identified  as  "overlap"  select  agents  and 
toxins  and  those  regulated  solely  by 
HHS  are  identified  as  HHS  select  agents 
and  toxins.  The  Act  provides  for 
interagency  coordination  between  the 
two  departments  regarding  overlap 
select  agents  and  toxins. 

Purpose  and  Scope — §  73.2 

In  addition  to  explaining  information 
discussed  above,  §  73.2  explains  that  the 
part  73  regulations  do  not  apply  in  two 
types  of  situations.  Paragraph  (b)  states 
that  the  part  73  regulations  do  not  set 
requirements  for  the  exportation  of 
select  agents  or  toxins.  The  Department 
of  Commerce  has  primary  responsibility 
for  regulating  the  exportation  of 
microorganisms  and  toxins  at  15  CFR. 
Paragraph  (c)  states  that  the  part  73 
regulations  do  not  set  requirements  for 
the  transportation  in  commerce  of  select 
agents  or  toxins.  The  Department  of 
Transportation  has  primary 
responsibility  for  regulating  the 
transportation  of  such  select  agents  and 
toxins  as  hazardous  materials  under  49 
CFR  parts  171  through  180.  Other 
agencies  may  also  have  authority  over 
microorganisms  that  are  exported  or 
transported.  For  example,  FDA  regulates 
unapproved  products  used  in  clinical 
trials  and  such  products  would  be 
subject  to  FDA's  provisions  as  well  as 
the  provisions  of  the  Department  of 
Commerce  or  the  Department  of 
Transportation.  The  regulation  only  lists 
the  agencies  ^ith  primary  authority 
over  transportation  and  exports. 

General  Prohibition — §  73.3 

The  provisions  of  §  73.3,  consistent 
with  the  intent  of  the  Act,  provide  that 
entities  and  individuals  are  allowed  to 
conduct  activities  regulated  by  the  part 
73  regulations  only  if  they  are 
conducted  for  a  lawful  purpose  and  in 
accordance  with  the  part  73  regulations. 

List  of  Select  Agents  and  Toxins — 
§§73.4  and  73.5 

The  HHS  select  agents  and  toxins  are 
listed  in  §  73.4  and  the  overlap  select 
agents  and  toxins  are  listed  in  §  73.5. 

In  a  notice  of  intent  to  issue 
regulations  published  in  the  Federal 
Register  on  August  23,  2002,  we 
specified  those  agents  and  toxins  that 
we  were  considering  for  inclusion  in  the 
HHS  and  overlap  lists  and  requested 
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comments  regarding  whether  changes 
should  be  made.  The  comment  period 
closed  September  17,  2002.  We  received 
22  comments.  The  select  agents  and 
toxins  specified  in  §§  73.4  and  73.5  are 
the  same  as  those  listed  in  the  notice  of 
intent  to  issue  regulations,  except  for 
changes  made  based  on  comments, 
including  changes  to  reflect  ciuxent 
taxonomic  classification  and 
nomenclature.  A  number  of  commenters 
simply  agreed  with  entries  on  the  list. 
Those  comments  requesting  substantive 
changes  to  the  list  are  discussed  below. 
We  prepared  the  list  for  the  notice  of 
intent  to  issue  regulations  after 
receiving  extensive  input  from  a  group 
of  scientists  from  21  Federal 
government  entities.  We  made  all  of  the 
determinations  discussed  below  in 
response  to  the  comments  based  on 
recommendations  from  the  same  group 
of  scientists. 

■     The  Act  (42  U.S.C.  262a  (a)(1)(B)) 
provides  the  following  criteria  that  the 
HHS  Secretary  must  consider  for 
establishing  the  list: 

•  The  effect  on  human  health  of 
exposure  to  the  agent  or  toxin; 

•  The  degree  of  contagiousness  of  the 
agent  or  toxin  and  the  methods  by 
which  the  agent  or  toxin  is  transferred 
to  humans; 

•  The  availability  and  effectiveness  of 
pharmacotherapies  and  immunizations 
to  treat  and  prevent  any  illness  resulting 
from  infection  by  the  agent  or  toxin;  and 

•  Any  other  criteria,  including  the 
needs  of  children  and  other  vulnerable 
populations  that  the  HHS  Secretary 
considers  appropriate. 

The  interim  final  rule  does  not  make 
distinctions  concerning  children  or 
other  specific  populations  because  we 
are  unaware  of  any  basis  for  making 
such  distinctions. 

The  notice  did  not  include  "viruses 
causing  hantavirus  pulmonary 
syndrome"  and  "yellow  fever  virus"  on 
the  list  of  select  viruses.  One 
conunenter,  without  providing  reasons, 
asserted  that  they  should  be  included  on 
the  list.  We  have  not  included  them  on 
the  list  in  the  interim  final  rule. 
"Viruses  causing  hantavirus  pulmonary 
syndrome"  are  difficult  to  propagate 
and  there  is  a  lack  of  data  establishing 
laboratory  acquired  infections.  Also, 
there  is  an  available  and  effective 
vaccine  for  "Yellow  fever  virus." 

The  notice  included  "Monkeypox 
virus"  on  the  list  of  select  viruses.  One 
commenter  indicated  that  it  is  not  easily 
transmissible  to  humans,  there  is  no 
indication  that  this  agent  has  ever  been 
chosen  as  a  potential  bioweapon,  and 
this  agent  has  not  been  demonstrated  to 
result  in  high  levels  of  mortality.  We 
have  included  "Monkeypox  virus"  on 


the  list  of  non-overlap  viruses. 
Monkeypox  has  similarities  with 
smallpox  virus  in  that  monkejrpox  has 
a  similar  clinical  presentation,  causes 
similar  mortality  rates  as  observed  in 
recent  outbreaks,  is  highly  infectious 
when  aerosolized,  and  is  reported  to 
have  chains  of  transmission  for  several 
generations. 

The  notice  included  "Herpes  B  virus" 
on  the  list  of  select  viruses.  Six 
commenters  indicated  that  it  should  be 
deleted  based  on  assertions  that  there  is 
no  indication  that  this  agent  has  ever 
been  chosen  as  a  potential  bioweapon, 
the  agent  has  not  been  shown  to  be 
easily  transmissible  to  humans,  the 
agent  has  not  been  demonstrated  to 
result  in  high  levels  of  mortality,  and 
there  is  little  evidence  in  the  literature 
of  true  aerosol  transmission  of  the 
naturally  occurring  virus.  With  changes 
to  reflect  current  taxonomic 
classification  and  nomenclature,  we 
have  included  it  on  the  list  of  HHS 
agents  and  toxins  as  "Cercopithecine 
herpesvirus  1  (Herpes  B  virus)"  based 
on  the  scientific  data  that  it  is  lethal  to 
humans,  can  be  replicated  in  large 
concentrations,  and  can  cause  infection 
via  the  aerosol  route. 

The  notice  did  not  include 
"Camelpox"  on  the  list  of  select  viruses. 
One  conunenter  asserted  that 
"Camelpox"  should  be  included  on  the 
list  based  on  the  assertion  that  recent 
publications  have  raised  concerns  about 
its  potential  use  as  a  biological  weapon. 
We  have  not  included  "Camelpox"  on 
the  list  because  it  has  not  been 
associated  with  human  illness  or 
disease. 

The  notice  included  "Variola  major 
(smallpox)"  on  the  list  of  select  viruses. 
One  commenter  requested  that  we 
change  "Variola  major  (smallpox)"  to 
"Variola  major  and  variola  minor 
associated  viruses  including  alastrim." 
We  have  made  this  change  by  including 
"Variola  major  virus  (Smallpox  virus) 
and  Variola  minor  (Alastrim)"  on  the 
list  of  HHS  select  agents  and  toxins. 
"Variola  minor  virus,"  also  known  as 
"Variola  Alastrim,"  is  another  virus  that 
causes  smallpox  and  like  "Variola  major 
virus"  is  highly  infectious  and  lethal 
and  can  be  spread  by  inhalation. 

The  notice  included  "  Coccidioides 
immitis"  and  "Coccidioides  posadasiV 
on  the  list  of  select  fungi.  One 
commenter  indicated  that  both  should 
be  deleted  based  on  the  assertion  that 
neither  species  of  "Coccidioides" 
presented  a  risk  for  use  as  biological 
weapons.  Another  conunenter  asserted 
that  "Coccidioides  immitis"  should  be 
deleted  based  on  the  assertion  that  most 
infections  with  "Coccidioides  immitis" 
do  not  cause  severe  illness.  We  have 


included  "Coccidioides  immitis"  on  the 
overlap  list  and  "Coccidioides 
posadasif  on  the  HHS  list  because  they 
are  highly  infectious  when  aerosolized 
and  sporulate  easily  in  culture. 

The  notice  did  not  include 
"Histoplasma  capsulatum"  or 
"Blastomyces  species"  in  the  list  of 
select  fungi.  One  commenter  asserted 
that  these  organisms  should  be  included 
on  the  list  since  they  easily  can  be 
spread  by  aerosol.  We  have  not  included 
them  on  the  list  because  they  are 
difficult  to  cultivate  and  do  not 
sporulate  readily. 

The  notice  did  not  include 
"anatoxins"  on  the  list  of  select  toxins. 
One  commenter  asserted,  without 
reasons,  that  these  organisms  should  be 
included  on  the  list.  We  have  not 
included  them  on  the  list  because  the 
acute  toxicity  is  too  low  to  pose  a 
significant  mass  casualty  threat. 

The  notice  included  "Shigatoxin  and 
Shiga-like  toxins"  on  the  list  of  select 
toxins.  One  commenter  asserted  that  a 
change  is  needed  in  the  reference  to 
"Shiga-like  toxins"  to  clarify  that  it  does 
not  include  analogous  proteins  that  are 
not  toxic,  and  another  commenter 
similarly  asserted  that  the  same  term 
should  identify  or  at  least  quantify  the 
specific  "Shiga-like  toxins"  to  be 
included.  We  agree  with  the 
commenters  and  clarified  the  list  of 
select  toxins  to  include  "Shigatoxin  and 
Shiga-like  ribosome  inactivating 
proteins." 

In  the  notice,  certain  toxins  were  on 
the  list  of  select  toxins  only  if  the 
aggregate  amount  were  more  than  a 
specified  amount.  Three  commenters 
argued  in  favor  of  the  principle  that  a 
toxin  should  be  listed  without 
distinctions  regarding  amounts.  One 
commenter  asserted  that  the  aggregate 
amounts  for  toxins  are  too  low  and  do 
not  take  into  account  the  vastly  different 
toxicities  of  these  listed  materials.  We 
made  no  changes  based  on  these 
conunents.  The  Act  (42  U.S.C.  262a 
(a)(1)(A))  states  that  the  list  is  to  include 
those  toxins  that  have  the  potential  to 
pose  a  severe  threat  to  public  health  and 
safety.  We  believe  that  the  specified 
toxins  at  levels  below  the  threshold 
levels  do  not  meet  the  Act's  criteria  for 
inclusion.  Further,  as  evidenced  by  the 
different  amounts  for  certain  toxins,  we 
did  take  into  account  the  different 
toxicities  of  toxins. 

One  commenter  recommended  that 
the  list  of  toxins  include  only  those  with 
an  LDso  for  vertebrates  of  less  than  100 
nanograms  per  kilogram  body  weight 
and  two  other  conmienters 
recommended  that  the  list  of  toxins 
include  only  those  that  would 
theoretically  contain  one  million  LDjo's 
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for  vertebrates  for  each  listed  toxin.  No 
changes  were  made  based  on  these 
comments.  These  conunents  do  not  take 
into  account  the  potential  threat  of  large 
quantities  of  the  toxins. 

One  commenter  asserted  that  the 
"Botulinum  neurotoxins"  should  be 
included  only  if  quantities  are  greater 
than  13  milligrams  and  the  listing  for 
"Clostridium  perfringens  epsilon  toxin" 
should  be  included  only  if  quemtities  are 
greater  than  68  milligrams.  No  changes 
are  made  based  on  this  comment.  The 
comment  does  not  take  into  account  that 
even  the  specified  amounts  could  cause 
significant  numbers  of  mortalities. 

With  respect  to  the  listing  in  the 
notice  of  "full-length"  nucleic  acids, 
commenters  raised  concern  that  the 
deletion  of  one  nucleic  acid  would  not 
constitute  "full-length"  even  though 
capable  of  causing  harm  similar  to  a 
"full-length."  We  agree  with  the 
commenters  and  changed  the  listings  to 
exclude  only  those  forms  that  are  not 
capable  of  yielding  infectious  and/or 
replication-competent  forms  of  any  of 
the  viruses  listed  (accordingly,  forms 
such  as  microarrays  are  not  on  the  list). 

Regarding  the  proposed  regulation  of 
"Nucleic  acids  (synthetic  or  naturally 
derived)  of  Variola  major  virus 
(smallpox  virus)  and  Variola  minor 
virus  (Alastrim)  that  are  100  nucleotides 
or  more  in  length,"  one  commenter 
noted  that  Variola  virus  shares  many 
conserved  nucleic  acid  sequences  with 
other  Orthopoxviruses  (e.g.,  vaccinia 
virus).  Thus,  the  proposed  requirement 
could  result  in  the  unintentional 
regulation  of  nucleic  acids  from  other 
viruses.  Because  nucleic  acids  from 
Variola  major  virus  and  Variola  minor 
virus  that  are  capable  of  infection  or 
replication  are  already  listed  as  select 
agents  in  §  73.4  (d)(1),  this  requirement 
is  being  deleted. 

The  provisions  of  §§  73.4  ainl  73.5 
include  procedures  for  excluding 
attenuated  strains  of  select  agents  and 
toxins  upon  a  determination  that  they 
do  not  meet  the  Act's  criteria  for 
inclusion,  i.e..  they  do  not  pose  a  severe 
threat  to  the  public  health  and  safety. 
The  procedures  also  include  provisions 
for  providing  notice  for  determinations. 
A  written  decision  to  an  applicant 
granting  the  request  for  an  exclusion 
will  apply  to  all  others. 

Exemption  Regarding  Diagnosis, 
Verification,  or  Proficiency  Testing — 
§  73.6(a) 

Paragraph  (a)  of  §  73.6  states  that  an 
entity  is  exempt  bom  the  provisions  of 
this  part,  other  than  §  73.14  (transfer),  if 
all  of  the  following  apply: 

•  The  only  activities  conducted  by 
the  entity  that  are  subject  to  the  part  73 


regulations  concern  select  agents  or 
toxins  that  are  contained  in  specimens 
or  in  isolates  from  the  specimens 
presented  for  diagnosis,  verification, -or 
proficiency  testing; 

•  Upon  identification  as  the  result  of 
diagnosis  or  verification,  the  entity 
immediately  reports  to  HHS  any  of  the 
following:  Variola  major  virus 
(Smallpox  virus)  and  Variola  minor 
(Alastrim),  Bacillus  anthracis.  Yersinia 
pestis,  Botulinum  neurotoxins, 
Francisella  tularensis,  Ebola  viruses, 
Marburg  virus,  Lassa  fever  virus,  and 
South  American  Haemorrhagic  Fever 
viruses  (Junin,  Machupo,  Sabia,  Flexal, 
Guanarito); 

•  The  entity  reports  as  required  under 
Federal,  State,  or  local  law,  to 
appropriate  authorities; 

•  After  diagnosis,  verification,  or  • 
proficiency  testing,  the  entity  either 
transfers  the  specimens  or  isolates  from 
the  specimens  to  a  facility  eligible  for 
receiving  them,  or  desboys  them  on-site 
by  autoclaving,  incineration,  or  by 
means  of  a  sterilization  or  neutralization 
process  sufficient  to  cause  inactivation; 

•  The  entity  transfers  or  destroys 
those  select  agents  or  toxins  used  for 
diagnosis  or  verification  within  seven 
calendar  days  after  identification,  unless 
directed  otherwise  by  the  Federal 
Bureau  of  Investigation  or  other  law 
enforcement  entity  after  consultation 
with  the  HHS  Secretary; 

•  The  entity  transfers  or  destroys 
those  select  agents  or  toxins  used  for 
proficiency  testing  within  90  calendar 
days  after  receipt;  and 

•  The  entity  prepares  a  record  of  the 
identification  and  transfer  or 
destruction  on  CDC  Form  0.1318, 
submits  the  completed  form  to  the  HHS 
Secretary  within  seven  calendar  days 
after  the  transfer  or  destruction,  and 
maintains  a  copy  of  the  record  for  a 
period  of  three  years. 

The  provisions  of  this  exemption 
meet  the  requirements  of  the  Act  (42 
U.S.C.  262a  (g)(1)).  The  Act  mandates 
such  an  exemption  for  diagnosis, 
verification,  or  proficiency  testing 
regarding  select  agents  and  toxins.  It 
also  requires  reporting  to  HHS  and 
when  required  under  Federal,  State,  or 
local  law,  to  other  appropriate 
authorities,  and  further  requires  the 
agents  or  toxins  to  be  transferred  or 
destroyed  after  use. 

This  requirement  that  the  entity 
immediately  reports  to  HHS  upon 
identification  of  any  of  biological  agents 
listed  in  §  73.6  (a)(2)  is  warranted 
because  HHS  has  determined  that  these 
pose  the  greatest  risk  to  public  health 
and  safety  and  national  security. 

Allowing  seven  calendar  days  for 
transfer  or  destruction  for  select  agents 


or  toxins  identified  through  diagnosis  or 
verification  and  90  calendar  days  for 
transfer  or  destruction  of  select  agents  or 
toxins  used  for  proficiency  testing  will 
provide  sufficient  time  to  accomplish 
the  intended  purpose. 

The  requirements  that  the  entity  must 
notify  HHS  within  seven  calendar  days 
after  identification  and  maintain  the 
record  of  notification,  provide  a  means 
for  documenting  that  the  transfer  or 
destruction  actually  occurred.  We 
request  comment  on  the  sufficiency  of 
the  7-day  and  90-day  requirements  for 
the  transfer  or  destruction  of  the  select 
agent  or  toxin  after  identification. 

Exemption  Regarding  Products  Cleared, 
Approved,  Licensed,  or  Registered 
Under  Certain  Laws — §  73.6(b) 

Paragraph  (b)  of  §  73.6  states  that 
unless  the  HHS  Secretary  issues  an 
order  to  an  entity  making  specific 
provision  of  this  part  applicable  to 
protect  the  public  health  and  safety, 
products  that  are,  bear,  or  contain  listed 
select  agents  or  toxins  that  are  cleared, 
approved,  licensed,  or  registered  under 
any  of  the  following  laws  are  exempt 
from  the  provisions  of  the  part  73 
regulations  insofar  as  their  use  is  only 
for  the  approved  purposes  and  meets 
the  requirements  of  such  laws: 

(1)  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.); 

(2)  Section  351  of  the  Public  Health 
Service  Act  pertaining  to  biological 
products  (42  U.S.C.  262); 

(3)  The  Act  commonly  known  as  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151- 
159);  or 

(4)  The  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S:C.  136  et  seq.]. 

This  exemption  is  mandated  by  the 
Act  (42  U.S.C.  262a  (g)(2)). 

Exemption  Regarding  Investigational 
Products— §  73.6(c) 

Paragraph  (c)  of  §  73.6  states  that  the 
HHS  Secretary  may  exempt  on  a  case- 
by-case  basis  an  investigational  product 
that  is,  bears,  or  contains  a  listed  select 
agent  or  toxin  from  the  requirements  of 
the  regulations  when  such  product  is 
being  used  in  an  investigation 
authorized  imder  a  Federal  Act  referred 
to  above  in  the  discussion  concerning 
§  73.6  (b)  and  additional  regulation 
under  this  part  is  not  necessary  to 
protect  public  health  and  safety. 
Paragraph  (c)  also  sets  forth  application 
provisions  and  requires  the  HHS 
Secretary  to  make  a  determination 
within  14  calendar  days  after  receipt  of 
the  application  if  the  application  meets 
certain  requirements. 

The  Act  specifically  provides  for  this 
exemption,  including  the  time  frame  for 
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making  a  decision  (42  U.S.C.  262a 
(g)(2)).  We  limited  the  exemption  to 
investigational  products  authorized 
under  those  Acts  specified  in  §  73.6  (b) 
because  we  are  unaware  of  any  other 
acts  that  could  be  used  to  meet  the 
specified  criteria.  There  is  a  requirement 
that  applicant  notify  the  HHS  Secretary 
when  authorization  is  no  longer  in  effect 
(e.g.,  IND  is  put  on  clinical  hold).  An 
exemption  granted  vmder  this  paragraph 
continues  in  effect  only  so  long  as  the 
investigation  continues  in  accordance 
with  the  authorization  under  a  Federal 
Act  referred  to  in  paragraph  (b)  of  this 
section. 

Exemption  Regarding  Domestic  or 
Foreign  Public  Health  Emergency 
§  73.6(d) 

Paragraph  (d)  of  §  73.6  states  that  the 
HHS  Secretary  may  temporarily  exempt 
an  entity  frtim  the  requirements  of  the 
regulations,  in  whole  or  in  part,  based 
on  a  determination  that  the  exemption 
is  necessary  to  provide  for  the  timely 
participation  of  the  entity  in  response  to 
a  domestic  or  foreign  public  health 
emergency.  Paragraph  (d)  further 
provides  that  the  exemption  may  not 
exceed  30  calendar  days,  except  that  the 
HHS  Secretary  may  grant  one  extension 
of  an  additional  30  calendar  days.  In 
addition,  it  sets  forth  application 
provisions. 

The  Act  specifically  provides  for  this 
exemption,  including  the  time  limits  (42 
U.S.C.  262.1  (g)(3)). 

Exemption  Based  on  Agricultural 
Emergency!  73.6(e) 

Paragraph  (e)  of  §  73.6  states  that 
upon  request  of  the  USDA  Secretary, 
after  the  granting  by  the  USDA  Secretary 
of  an  exemption  under  section 
212(g)(1)(D)  of  the  Agricultural 
Bioterrorism  Protection  Act  of  2002 
based  on  a  finding  that  there  is  an 
agricultiiral  emergency,  the  HHS 
Secretary  may  temporarily  exempt  an 
entity  from  the  applicability  of  the 
requirements  of  this  part,  in  whole  or  in 
part,  to  provide  for  the  timely 
participation  of  the  entity  in  response  to 
the  agricultural  emergency.  Paragraph 
(e)  further  provides  that  the  exemption 
may  not  exceed  30  calendar  days, 
except  that  upon  the  request  of  the 
USDA  Secretary,  the  HHS  Secretary  may 
grant  one  extension  of  an  additional  30 
calendar  days. 

The  Act  specifically  provides  for  this 
exemption,  including  the  time  limits  (42 
U.S.C.  262a  (g)(4)). 

Registration— §  73.7 

Paragraph  (a)  of  §  73.7  states  that  an 
entity  may  not  possess  or  use  in  the 
United  States,  receive  from  outside  the 


United  States,  or  transfer  within  the 
United  States,  any  select  agent  or  toxin 
uidess  the  entity  has  been  granted  a 
certificate  of  registration  by  HHS  or 
USDA.  This  reflects  requirements  in  the 
Act  (42  U.S.C.  262a  (d)). 

Paragraph  (b)  contains  information 
concerning  the  submission  of  an 
application  for  a  certificate  of 
registration  to  HHS  or  USDA  and  sets 
forth  the  information  required  to  be 
included  in  the  application.  The 
requested  information  is  needed  to 
determine  whether  an  applicant  is 
eligible  for  a  certificate  of  registration  by 
meeting  the  requirements  of  the  part  73 
regulations.  The  requested  information 
is  necessary  to  make  a  preliminary 
determination  if  the  entity  meets  the 
requirements  of  this  part.  We  are 
requesting  comments  on  the  information 
required  in  the  application  for 
registration. 

Paragraph  (c)  explains  that  an 
application  that  covers  any  HHS  select 
agent  or  toxin  (regardless  of  whether  it 
also  covers  overlap  select  agents  or 
toxins)  must  be  submitted  to  HHS  and 
an  application  that  covers  only  overlap 
select  agents  or  toxins  may  be  submitted 
either  to  HHS  or  USDA.  This  reflects  the 
intent  of  the  Act  to  provide  joint 
jurisdiction  over  activities  and  avoid 
unnecessary  biu'den  regarding  overlap 
select  agents  and  toxins  (7  U.S.C.  8411). 
Regardless  of  which  agency  receives  the 
application  regarding  an  overlap  select 
agent  or  toxin,  both  agencies  will 
provide  input  before  a  determination  is 
made  to  grant  or  deny  a  certificate  of 
registration. 

Paragraph  (d)  provides  that  a 
certificate  of  registration  will  be  valid 
only  for  the  specific  select  agents  and 
toxins  and  the  specified  activities  and 
locations  consistent  with  the 
information  upon  which  the  certificate 
of  registration  or  amendment  was 
granted.  This  requirement  reflects  the 
conclusion  that  each  situation  for 
conducting  activities  involving  select 
agents  and  toxins  is  unique,  and  HHS  or 
USDA  can  only  issue  a  certificate  of 
registration  based  on  the  information 
submitted. 

Paragraph  (d)  also  provides  that  the 
Responsible  Official  of  an  agency  must 
get  prior  approval  by  prompUy  notifying 
the  HHS  Secretary  in  writing  in 
accordance  with  §  73.21,  if  any  change 
occurs  in  any  information  submitted  in 
Jhe  application  for  the  certificate  of 
registration  or  amendments.  This 
includes  modifications  to  the  list  of 
individuals  approved  under  §  73.8, 
changes  in  area  of  work,  or  changes  in 
protocols  or  objectives  of  studies.  This 
requirement  is  necessary  to  enable  HHS 
to  ensure  that  the  entity  continues  to 


meet  the  requirements  of  the  part  73 
regulations. 

Paragraph  (d)  contains  provisions  for 
obtaining  amendments  to  a  certificate  of 
registration  to  add  select  agents  or 
toxins  or  to  change  specified  activities 
or  locations. 

Paragraph  (e)  contains  provisions  for 
granting  a  certificate  of  registration  if 
the  requirements  of  the  part  73   . 
regulations  are  met.  Paragraph  (e)  also 
notes,  consistent  with  the  discussion 
above,  that  HHS  will  issue  a  certificate 
of  registration  or  amendment  for  an 
HHS  overlap  select  agent  or  toxin  only 
if  the  USDA  Secretary  concurs  that  the 
requirements  for  obtaining  a  certificate 
of  registration  or  amendment  imder  9 
CFR  part  121  have  been  met. 

Paragraph  (f)  provides  that  a 
certificate  of  registration  will  cover 
activities  at  only  one  general  physical 
location  (a  building  or  a  complex  of 
buildings  at  a  single  mailing  address). 
This  is  designed  to  ensure  that  the 
Responsible  Official  is  not  over- 
extended and  will  be  able  to  perform  the 
activities  required  under  §  73.9. 

Paragraph  (g)  provides  that  a 
certificate  of  registration  will  be  valid 
for  up  to  three  years.  This  will  allow  for 
varied  expiration  dates  and  thereby 
lessen  the  subsequent  administrative 
burden  regarding  the  processing  of 
renewals.  We  are  seeking  comments  on 
this  time  period  for  renewal  of  a 
registration. 

Paragraph  (h)  provides  that  an  entity 
must  provide  notice  in  writing  to  the 
HHS  Secretary  in  accordance  with 
§  73.21  at  least  five  business  days  before 
destroying  a  select  agent  or  toxin,  if  the 
destruction  is  for  the  purpose  of 
discontinuing  activities  with  an  agent  or 
toxin  covered  by  a  certificate  of 
registration.  This  will  allow  the  HHS 
Secretary  to  observe  the  destruction  or 
take  other  action  as  appropriate. 

Security  Risk  Assessments — §  73.8 

Paragraph  (a)  of  §  73.8  states  that  an 
entity  may  not  possess  or  use  in  the 
United  States,  receive  from  outside  the 
United  States,  or  transfer  within  the 
United  States,  any  select  agent  or  toxin 
unless  the  entity  and  any  individual 
who  owns  or  controls  the  entity  are 
approved  by  the  HHS  Secretary  or  the 
USDA  Secretary  based  on  security  risk 
assessments  by  the  Attorney  General. 
Paragraph  (b)  of  §  73.8  states  that  an 
individual  may  not  have  access  to  a 
select  agent  or  toxin  unless  approved  by 
the  HHS  Secretary  or  the  USDA 
Secretary  based  on  a  seciu-ity  risk 
assessment  by  the  Attorney  General. 
These  security  risk  assessments  are 
required  by  the  Act  (42  U.S.C.  262a  (e)). 
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Based  on  specific  authority  in  the  Act, 
paragraph  (a)  provides  that  the  security 
risk  assessment  requirements  do  not 
apply  to  Federal,  State,  or  local 
governmental  agencies  (42  U.S.C.  262a 
(e)),  but  the  security  risk  assessments  do 
apply  to  the  Responsible  Official  and 
other  individuals  working  for  such 
agencies. 

Paragraph  (c)  sets  forth  procedures  for 
obtaining  the  security  risk  assessments. 

Paragraph  (d)  restates  the  criteria  in 
the  Act  for  disapproving  entities  and 
individuals  (42  U.S.C.  262a  (e)).  The  Act 
states  that  "restricted  persons,"  as 
defined  in  18  U.S.C.  175b,  may  not  be 
granted  access  to  select  agents  and 
toxins  (42  U.S.C.  262a  (e)).  A  restricted 
person  is  a  person  who: 

•  Is  under  indictment  for  a  crime 
punishable  by  imprisonment  for  a  term 
exceeding  1  year; 

•  Has  been  convicted  in  any  court  of 
a  crime  punishable  by  imprisonment  for 
a  term  exceeding  1  year; 

•  Is  a  fugitive  from  justice; 

•  Is  an  unlawful  user  of  any 
controlled  substance  (as  defined  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802)); 

•  Is  an  alien  illegally  or  unlawfully  in 
the  United  States; 

•  Has  been  adjudicated  as  a  mental 
defective  or  has  been  committed  to  any 
mental  institution; 

•  Is  an  alien  (other  than  an  alien 
lawfully  admitted  for  permanent 
residence)  who  is  a  national  of  a  country 
as  to  which  the  Secretary  of  State  has 
made  a  determination  (that  remains  in 
effect)  that  such  country  has  repeatedly 
provided  support  for  acts  of 
international  terrorism;  or 

•  Has  been  discharged  from  the 
Armed  Services  of  the  United  States 
under  dishonorable  conditions. 

In  addition,  the  HHS  Secretary  may 
deny  or  limit  access  if  the  individual  is 
reasonably  suspected  by  any  Federal 
law  enforcement  or  intelligence  agency 
of:  Committing  a  crime  set  forth  in 
section  2332b{g)(5)  of  title  18  U.S.C; 
knowing  involvement  with  an 
organization  that  engages  in  domestic  or 
international  terrorism  (as  defined  in 
section  2331of  such  titlelB)  or  with  any 
other  organization  that  engages  in 
intentional  crimes  of  violence;  or  being 
an  agent  of  a  foreign  power  (as  defined 
in  section  1801  of  title  50  U.S.C. 

Consistent  with  specific  provisions  in 
the  Act,  paragraph  (e)  also  allows  for 
limited  approvals  (42  U.S.C.  262a  (e)). 

Paragraph  (f)  provides  that  imless  a 
shorter  period  is  granted  under 
paragraph  (e),  an  approval  for  an  entity 
or  individual  will  be  valid  for  three 
years  unless  terminated  sooner  at  the 


request  of  the  entity  or  individual,  or 
terminated  for  cause. 

Paragraph  (g)  implements  specific 
provisions  of  the  Act  for  requesting  the 
Attorney  General  to  expedite  the 
security  risk  assessment  process  and  for 
expediting  the  HHS  Secretary's  review 
process  (42  U.S.C.  262a  (e)).  The  Act 
allows  expedited  processing  only  for 
individuals  (not  entities).  Expedited 
processing  will  be  given  to  those  cases 
showing  good  cause  [e.g.,  public  health 
or  agricultural  emergencies,  national 
security,  impending  expiration  of  a 
research  grant,  a  short-term  visit  by  a 
prominent  researcher). 

Responsible  Official — §  73.9 

Under  §  73.9,  an  entity  conducting 
regulated  activities  must  identify  and 
authorize  an  individual  as  the 
Responsible  Official.  The  Responsible 
Official  must: 

•  Be  approved  for  access  to  biological 
agents  and  toxins  under  §  73.8; 

•  Be  familiar  with  the  requirements  of 
the  part  73  regulations,  and 

•  Have  authority  and  responsibility  to 
ensure  that  the  requirements  of  the  part 
73  are  met,  on  behalf  of  the  entity. 

These  requirements  regarding  a 
Responsible  Official  are  necessary  to 
ensure  management  oversight  of  the 
implementation  of  the  part  73 
regulations  and  to  establish  a  point  of 
contact. 

This  section  also  provides  for  the 
designation  of  Alternate  Responsible 
Officials  to  conduct  the  duties  of  the 
Responsible  Official.  The  Responsible 
Official  may  identify  one  or  more 
individuals,  any  of  whom  may  serve  as 
the  Alternate  Responsible  Official  when 
the  Responsible  Official  is  unavailable. 
The  Responsible  Official  and  all 
individuals  identified  to  serve  as  the 
Alternate  Responsible  Official  must 
meet  all  of  the  qualifications  for  a 
Responsible  Official. 

We  recommend  that  the  Responsible 
Official  and  Alternate  Responsible 
Officials  be  either  biosafety  officers  or 
senior  management  officials  of  the 
entity,  or  boUi.  Although  we  understand 
that  some  entities  have  limited  staff,  to 
help  foster  objectivity  we  strongly 
recommend  where  feasible  that  the 
Responsible  Official  should  not  be  an 
individual  actually  using,  working  with, 
or  transferring  or  receiving  the  select 
agents  and  toxins. 

Safety— §  73.10 

Paragraph  (a)  of  §  73.10  states  that  an 
entity  subject  to  the  provisions  of  the 
part  73  regulations  must  develop  and 
implement  a  safety  plan  that: 


•  Considers  the  biosafety  standards 
and  requirements  appropriate  for  BSL2, 
3,  or  4  operations, 

as  those  standards  and  requirements 
pertain  to  the  respective  select  agents. 
Guidance  for  biosafety  standards  for 
BSL2,  3,  or  4  operations  is  contained  in 
the  CDC/NIH  publication.  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories,"  including  all  appendices 
except  App>endix  F. 

•  Meets  the  specific  requirements  for 
handling  toxins  found  in  29  CFR 
1910.1450.  Occupational  Exposure  to 
Hazardous  Chemicals  in  Laboratories' 
and/or  29  CFR  1910.1200,  "Hazard 
Conununication,"  whichever  applies. 

•  Considers  the  requirements  for 
handling  toxins  found  in  Appendix  I  in 
the  CDC/NIH  publication,  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories." 

•  Considers  the  requirements  for 
handling  genetic  elements,  recombinant 
nucleic  acids,  and 

recombinant  organisms  found  in  "NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules."  This 
includes,  among  other  things, 
provisions  regarding  seciuity 
assessments,  physical  containment, 
biological  containment,  and  local 
review. 

These  provisions  are  designed  to 
implement  the  mandate  in  the  Act  to 
establish  safety  provisions 
conunensurate  with  the  risk  the 
biological  agent  or  toxin  poses  to  the 
public  health  and  safety  (42  U.S.C.  262a 
(b)).  Both  BMBL  and  the  NIH  Guidelines 
provide  for  graded  requirements  based 
on  the  level  of  hazard  posed  by  the 
specific  agents  and  toxins.  The  work 
with  these  agents  and  toxins  are 
classified  into  biosafety  levels  (BSL  1 
through  4)  based  on  their  hazards  and 
the  quantities  being  handled.  As  the 
level  of  risk  increases,  the  guidelines 
impose  more  stringent  requirements  for 
safety  practices.  These  guidelines  are 
accepted  standards  in  the  biomedical 
sector.  In  addition,  grants  that  are 
awarded  for  funding  improvements  to 
public  health  agencies  mandate 
compliance  with  the  NIH  Guidelines. 
Similarly,  new  grants  bom  NIH  to  fund 
research  on  select  agents  and  toxins 
mandate  compliance  with  the  NIH 
guidelines.  Consequently,  we  expect 
that  entities  subject  to  this  rule  either 
are  complying  with  these  guidelines  or 
are  making  provisions  to  comply. 
Fiuther,  these  are  essentially  the  same 
requirements  imposed  on  entities  under 
the  §  72.6  regulations.  We  are  seeking 
comments  on  the  incorporation  of  these 
guidelines  as  requirements. 

Paragraph  (b)  of  §  73.10  states  that: 
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•  The  Responsible  Official  must 
conduct  regular  inspections  of  the 
laboratory  where  select  agents  and 
toxins  are  stored  or  used  to  ensure 
compliance  with  all  of  the  procedures 
and  protocols  of  the  safety  plan, 

•  The  results  of  these  inspections 
must  be  documented,  and 

•  Any  problems  identified  during 
inspections  must  be  addressed. 

iTiese  provisions  are  added  to  help 
ensure  that  the  safety  provisions  are 
met. 

The  concerns  that  prompted  this  rule 
and  its  authorizing  statute  are  not 
limited  to  the  Select  Agents  listed 
herein.  Laboratory  manipulation  of 
microbes  can  alter  their  characteristics, 
either  intentionally  or  inadvertently,  so 
as  to  increase  their  virulence, 
pathogenicity,  or  host  range  or  alter 
their  mode  of  transmission  or  route  of 
exposure  in  ways  that  increase  risks  to 
human,  animal,  or  plant  health.  In 
particular,  the  resulting  modified 
organisms  could  present  risks  equal  to 
or  even  greater  than  the  current  select 
agents  and  toxins. 

In  recognition  of  this  prospect,  and  to 
protect  public  health  and  safety  and 
ensure  security,  paragraph  (c)  states  that 
an  entity  may  not  conduct  the  following 
experiments  uidess  approved  by  the 
HHS  Secretary,  after  consultation  with 
experts: 

•  Experiments  utilizing  recombinant 
DNA  that  involve  the  deliberate  transfer 
of  a  drug  resistance  trait  to  select  agents 
that  are  not  known  to  acquire  the  trait 
nattirally,  if  such  acquisition  could 
compromise  the  use  of  the  drug  to 
control  disease  agents  in  humans, 
veterinary  medicine,  or  agriculture. 

•  Experiments  involving  the 
deliberate  formation  of  recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  select  toxins  lethal  for 
vertebrates  at  an  LDso  <  100  ng/kg  body 
weight. 

This  is  to  ensure  that  these  categories 
of  experiments  with  select  agents  and 
toxins  involving  recombinant  DNA  (as 
defined  in  the  NIH  Guidelines)  are 
conducted  only  if  safe  to  do  so. 

Also,  we  have  reserved  paragraph  (d) 
for  possible  future  specification  of 
additional  types  of  experiments  that 
might  Wcirrant  stringent  scrutiny  in  the 
interest  of  safety;  and  we  hereby  request 
conunents  concerning  what  additional 
experiments,  regardless  if  regulated 
under  the  part  73  regulations,  might 
warrant  such  attention.  In  particular,  we 
request  comments  addressing  issues 
concerning  experiments  with  biological 
agents  that  could  possibly  increase  their 
virulence  or  pathogenicity;  change  their 
natural  mode  of  transmission,  route  of 
exposure,  or  host  range  in  ways  adverse 


to  human,  animal,  or  plant  health;  result 
in  the  deliberate  transfer  of  a  drug 
resistant  trait  or  a  toxin-producing 
capability  to  a  microorganism  by  means 
that  do  not  involve  recombinant  DNA 
techniques;  or  involve  research  with 
Variola  major  virus  and  Variola  minor 
virus  (e.g..  experiments  involving  the 
transfer  of  Variola  nucleic  acid 
sequences  into  any  other 
orthopoxvirus)'.  In  light  of  the  deletion 
from  the  select  agent  list  of  Variola 
nucleic  acids  that  are  100  nucleotides  or 
more  in  length,  we  request  comments  on 
whether  a  less  restrictive,  but 
scientifically  sound  threshold  is  needed. 
We  also  request  comments  regarding  the 
form  such  special  oversight  should  take; 
for  example,  the  rule  could  require  that, 
whenever  laboratory  manipulation  of  a 
microorganism  increases  its  risk  profile 
significantly,  whether  intentionally  or 
inadvertently,  the  Responsible  Official 
report  such  to  the  HHS  Secretary  and 
discontinue  work  with  the  modified 
organism  until  the  HHS  Secretary  has 
made  recommendations  regarding 
appropriate  safety  practices. 

Security— §73.11 

The  provisions  of  §  73.11  require 
entities  subject  to  the  provisions  of  the 
part  73  regulations  to  develop  and 
implement  a  security  plan  establishing 
policy  and  procedures  that  ensure  the 
security  of  areas  containing  select  agents 
and  toxins.  The  provisions  of  §  73.11  are 
designed  to  meet  these  objectives  and 
the  Act's  mandate  to  establish  security 
requirements  for  the  piupose  of 
protecting  the  public  health  and  safety 
(42  U.S.C.262a  (e)).  We  invite  comments 
on  these  provisions,  and  are  particularly 
interested  in  views  on  whether  the 
provisions  are  sufficient  to  meet  the 
purposes  stated  above. 

Emergency  Response — §  73.12 

The  provisions  of  §  73.12  state  that 
entities  required  to  register  imder  the 
part  73  regulations  must  develop  and 
implement  an  emergency  response  plan. 
The  requirements  for  the  plan  are 
designed  to  ensure  that  entities  plan 
ahead  to  be  ready  to  take  appropriate 
action  to  deal  with  any  hazard  that 
could  arise. 

We  also  note  that  if  the  entity  has 
prepared  and  implemented  an 
emergency  response  plan  or  is  part  of  a 
larger  institution's  plantieveloped 
under  other  Federal,  State,  or  local 
emergency  response  planning  laws  (e.g.. 
OSHA's  hazardous  waste  operations  and 
emergency  response  standard),  that 
plan,  with  any  necessary  amendments, 
may  be  used  to  meet  the  requirements 
of  §73.12. 


Training— §73.13 

The  provisions  of  §  73.13  state  that  an 
entity  required  to  register  under  this 
part  must  provide  information  and 
training  on  safety  and  security  for 
working  with  select  agents  or  toxins  on 
a  timely  basis  to  each  individual 
approved  for  access  imder  §  73.8  and 
each  unapproved  individual  working  in. 
or  visiting,  areas  where  select  agents 
and  toxins  are  handled  or  stored.  The 
criteria  in  §  73.13  are  designed, 
consistent  with  the  Act's  mandate 
concerning  training  (42  U.S.C.  262a  (b), 
to  ensure  that  individuals  understand 
the  hazards  and  how  to  deal  with  them. 

We  also  note  that  if  the  entity  has  an 
existing  training  program  under  OSHA 
or  other  government  or  entity  programs, 
that  training  program,  with  any 
necessary  amendments,  may  be  used  to 
meet  the  requirements  of  §  73.13. 

Transfiers— §73.14 

The  transfer  provisions  in  §  73.14, 
consistent  with  specific  provisions  of 
the  Act  (42  U.S.C.  262a  (b)).  state  that 
a  select  agent  or  toxin  may  not  be 
transferred  from  one  entity  to  another 
entity  within  the  United  States 
(regardless  of  whether  the  transfer  is 
interstate  or  intrastate),  or  received  by 
an  entity  in  the  United  States  from  an 
entity  outside  the  United  States,  unless 
the  transfer  meets  specified 
requirements.  The  transfer  provisions 
are  designed  to  ensure  that  select  agents 
and  toxins  are  shipped  only  to 
recipients  that  have  authority  to  use  or 
possess  them.  Also,  the  transfer 
provisions  are  designed  to  ensure  that 
HHS  and  the  participants  monitor  the 
shipments  and  that  any  problems  are 
quickly  reported  to  HHS  so  that  any 
required  action  could  be  taken. 

Records— §73.15 

The  provisions  of  §  73.15  set  forth    • 
record  keeping  requirements  concerning 
the  list  of  approved  individuals, 
inventories,  access  to  agents  and  toxins, 
and  areas  where  agents  are  used.  These 
requirements  are  designed  to  allow 
determinations  concerning  compliance 
with  the  requirements  of  the  part  73 
regulations  and  to  help  assign  what 
action  should  be  taken  if  an  emergency 
were  to  arise.  Some  of  the  requirements 
concerning  quantities  apply  only  to 
toxins  since  quantity  data  concerning 
replicating  organisms  may  not  be 
meaningful.  We  invite  comments  on 
these  requirements. 

Inspections — §  73.16 

The  part  73  regulations  at  §  73.16  set 
forth  inspection  provisions  that  apply 
during  the  time  an  application  is 
pending  and  any  time  when  a  certificate 
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of  registration  is  in  effect.  This  allows 
the  HHS  Secretary,  without  prior 
notification  and  with  or  without  cause, 
to  inspect  any  site  at  which  activities 
regulated  by  part  73  are  conducted  and 
to  inspect  and  copy  any  records  relating 
to  the  activities  covered  by  this  part. 
This  section  implements  the  provisions 
of  the  Act  that  authorize  inspections  as 
necessary  to  ensure  compliance  with  the 
part  73  regulations  (42  U.S.C.  262a  (f)). 

Notification  for  Theft,  Loss,  or 
Release— §73.17 

Consistent  with  the  mandate  in  the 
Act,  §  73.17  sets  forth  requirements  for 
reporting  thefts,  losses,  or  releases  of 
select  agents  or  toxins  (42  U.S.C.  262a 
(g)(8)  and  (j)).  This  is  intended  to 
determine  responsibility  for  reporting 
and  to  help  ensure  that  the  appropriate 
information  is  reported  so  that  effective 
and  timely  responses  can  be  made. 

Administrative  Review — §  73.18 

To  implement  requirements  of  the  Act 
(42  U.S.C.  262a  (e)(7)),  §  73.18  provides 
that  an  entity  may  obtain  review  of  a 
decision  denying  or  revoking  a 
certificate  of  registration  under  73.7  and 
the  affected  entity  or  individual  may 
obtain  review  of  a  decision  denying  or 
revoking  approval  under  73.8.  To  help 
ensure  timely  resolution  of  disputes,  the 
request  for  such  review  must  be 
submitted  in  writing  within  30  calendar 
days  after  the  adverse  decision.  Under 
this  section,  the  request  for  review  must 
state  the  factual  basis  for  the  review, 
which  will  b<  carried  out  in  accordance 
with  42  U.S.C  262a(e)(7).  Where  the 
adverse  decision  is  in  whole  or  in  part 
based  upon  notification  by  the  Attorney 
General  under  42  U.S.C.  262a(e)(3),  the 
request  for  review  will  be  forwarded  to 
the  Attorney  General  for  the  Attorney 
General's  review  and  final  notification 
to  the  HHS  Secretary. 

Qvil  Money  Penalties— §  73.19 

A  discussion  regarding  the  authority 
for,  and  the  implementation  of,  civil 
money  penalties  by  the  Office  of 
Inspector  General  is  set  forth  below 
under  the  heading  "Civil  money 
penalties." 

Criminal  Penalties— §  73.20 

The  provisions  of  §  73.20  are 
informational.  They  note  that  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(Public  Law  107-188)  provides  specific 
criminal  penalties  for  violation  of 
provisions  of  the  part  73  regulations. 
They  also  note  that  other  criminal 
penalties  may  apply  for  violation  of  the 
part  73  regulations. 


Submissions  and  Forms — §  73.21 

Paragraphs  (a),  (b),  and  (c)  of  §  73.21 
explain  how  to  obtain  forms  and  how  to 
submit  applications,  requests, 
notifications,  and  other  information 
under  the  part  73  regulations. 

To  help  ensure  the  timely  resolution 
of  matters,  paragraph  (d)  of  §  73.21  sets 
forth  a  mechanism  for  considering 
applications  or  requests  to  be 
abandoned  if  the  applicant  or  requester 
fails  to  respond  within  30  calendar  days 
(or  within  such  time  period  agreed  upon 
by  the  applicant  or  requester  and  the 
HHS  Secretary)  to  an  HHS  request  for 
additional  information. 

Applicability  and  Related 
Requirements — §  73.0 

The  provisions  of  §  73.0  include  a 
phase-in  period  for  certain  requirements 
to  allow  entities  to  comply  without 
causing  disruption  or  termination  of 
research  or  educational  projects. 

The  phase-in  for  entities  that  on 
February  7,  2003,  already  were 
conducting  activities  under  a  certificate 
of  registration  issued  under  §  72.6  of 
this  chapter  or  already  were  lawfully 
possessing  select  agents  and  toxins  are 
as  follows: 

1.  On  and  after  February  7,  2003.  the 
following  provisions  of  part  73  are 
applicable:  §73.1  Definitions:  §  73.2 
Purpose  and  scope:  §  73.3  General 
prohibition:  §  73.4  HHS  select  agents 
and  toxins:  §  73.5  Overlap  select  agents 
and  toxins:  §  73.6  Exemptions  from 
requirements  under  this  part:  §  73.9 
Responsible  Official;  §  73.10  Safety: 

§  73.12  Emergency  response:  §  73.13 
Training,  but  only  those  training 
provisions  relating  to  safety  and 
emergency  response:  §  73.15  Records: 
§  73.16  Inspections:  §  73.17  Notification 
for  theft,  loss,  or  release:  §  73.18 
Administrative  review:  §  73.19  Civil 
money  penalties:  §  73.20  Criminal 
penalties:  and  §  73.21  Submissions  and 
forms. 

2.  Before  conducting  activities  subject 
to  the  interim  final  during  the  period 
from  March  12,  2003,  through 
November  11,  2003,  such  an  entity  must 
have  submitted  to  HHS  or  USDA  an 
application  package  under  §  73.7 
certifying  compliance  with  the 
provisions  referred  to  in  (1)  above. 

3.  Before  conducting  activities  subject 
to  the  interim  final  during  the  period 
from  March  12,  2003,  through  April  11, 
2003.  such  an  entity  must  have 
submitted  applications  for  security  risk 
approvals  under  §  73.8  to  the  Attorney 
General  for  the  entity,  the  Responsible 
Official,  and  any  individual  who  owns 
or  controls  the  entity. 


4.  On  and  after  March  12,  2003,  such 
an  entity  must  comply  with  the  transfer 
requirements  in  §  73.14. 

5.  On  and  after  April  12,  2003,  such 
an  entity  must  comply  with  the 
requirement  to  obtain  security  risk 
approvals  under  §  73.8  for  the  entity,  the 
Responsible  Official,  and  any  individual 
who  owns  or  controls  the  entity. 

6.  Before  conducting  activities  subject 
to  the  interim  final  during  the  period 
from  April  12,  2003,  through  June  11, 
2003,  such  an  entity  must  have 
submitted  applications  for  security  risk 
approveds  imder  §  73.8  for  all 
individuals  with  access  to  select  agents 
and  toxins. 

7.  On  and  after  June  12,  2003,  such  an 
entity  must  comply  with  the 
requirement  to  obtain  security  risk 
approvals  under  §  73.8  for  all 
individuals  with  access  to  select  agents 
and  toxins. 

8.  Before  conducting  activities  subject 
to  the  interim  final  during  the  period 
from  Jime  12,  2003,  through  September 
11,  2003,  such  an  entity  must  comply 
with  the  requirement  in  §  73.11  to 
develop  a  security  plan. 

9.  On  and  after  September  12,  2003, 
such  an  entity  must  fully  comply  with 
the  provisions  of  §  73.11,  including  the 
provisions  regarding  the 
implementation  of  a  security  plan,  and 
must  fully  comply  with  the  provisions 
of  §  73.13,  including  the  training 
provisions  relating  to  security. 

10.  On  and  after  November  12,  2003, 
such  an  entity  must  comply  with  the 
requirement  in  §  73.7  to  obtain  a 
certificate  of  registration. 

11.  Such  an  entity  also  remains: 

•  Subject  to  the  registration 
provisions  of  the  §  72.6  regulations  until 
November  12,  2003,  when  superseded 
by  §  73.7: 

•  Subject  to  the  security  provisions 
regarding  development  of  a  security 
plan  until  June  12,  2003,  when 
superseded  by  the  requirement  to 
develop  a  security  plan  under  §  73.11; 

•  Subject  to  the  security  provisions  of 
the  §  72.6  regulations  regarding 
implementation  of  a  security  plan  until 
September  12,  2003.  when  superseded 
by  the  requirement  to  fully  comply  with 
§73.11: 

•  Subject  to  the  training  provisions  of 
the  §  72.6  regulations  related  to  security 
until  September  12.  2003,  when 
superseded  by  the  requirement  to  fully 
comply  with  §  73.13;  and 

•  Subject  to  the  transfer  provisions  of 
the  §  72.6  regulations  until  March  12, 
2003,  when  superseded  by  §  73.14. 

The  following  is  a  timeline  of  the 
registration  phase-in  period  that  is 
described  in  the  previous  paragraph: 
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We  have  also  provided  a  more  limited 
phase-in  for  entities  that  on  February  7, 
2003.  were  not  already  conducting 
activities  under  a  certificate  of 
registration  issued  under  §  72.6  of  this 
chapter  and  were  not  already  lawfully 
possessing  select  agents  as  follows: 

(1)  On  and  after  February  7,  2003,  the 
following  sections  are  applicable: 

§§  73.1  through  73.6  (definitions, 
purpose  and  scope,  general  prohibition, 
HHS  select  agents  and  toxins,  overlap 
select  agents  and  toxins,  exemptions 
from  requirements  under  this  part): 
§§  73.8  through  73.10  (Security  risk 
assessments.  Responsible  Official, 
Safety):  §§  73.12  through  73.21 
(emergency  response,  training,  transfers, 
records',  inspections:  notification  for 
theft,  loss,  or  release:  administrative 
review;  civil  money  penalties;  criminal 
penalties:  and  submissions  and  forms) 
and  must  hold  a  valid  permit  imder  9 
CFR  part  122  and/or  42  CFR  part  71.54. 

(2)  On  and  after  September  12,  2003, 
the  provisions  of  §  73.11  (security)  are 
applicable. 

(3)  On  and  after  November  12,  2003, 
the  provisions  of  §  73.7  (registration)  are 
applicable. 

(4)  During  the  period  from  February  7, 
2003,  through  November  11.  2003,  such 
an  entity  may  not  conduct  activities 
regulated  under  this  part  unless  the 
entity  has  submitted  to  HHS  or  USDA 
an  application  package  under  §  73.7 
certifying  compliance  with  the 


provisions  referred  to  in  paragraph 
(b)(2)  of  this  section. 

Civil  Money  Penalties 

In  1981,  Congress  enacted  the  civil 
money  penalty  statute,  section  11 28 A  of 
the  Social  Security  Act  (42  U.S.C. 
1320a-7a),  as  one  of  several 
administrative  remedies  to  combat 
increases  in  fraud  and  abuse.  The  civil 
money  penalty  law  authorized  the  HHS 
Secretary  and  the  Inspector  General  to 
impose  civil  money  penalties  and 
program  exclusions  on  individuals  and 
entities  whose  wrongdoing  caused 
injury  to  HHS  programs  or  their 
beneficiaries.  Since  1981,  the  civil 
money  penalty  provisions  have  been 
expanded  to  apply  by  reference  to 
numerous  types  of  fraudulent  and 
abusive  activities. 

The  Act  specifically  authorized  civil 
money  penalties  against  any  individual 
or  other  person  violating  the  part  73 
regulations  (42  U.S.C.  262a  (i)).  The  Act 
incorporates  by  reference  many  of  the 
provisions  of  section  1128A  of  the 
Social  Security  Act.  As  a  result,  and  in 
accordance  with  section  1128A(j)(2)  of 
the  Social  Security  Act.  the  Office  of  the 
Inspector  General  may  impose  a  civil 
money  penalty  in  an  amount  not 
exceeding  $250,000  in  the  case  of  an 
individual,  and  up  to  $500,000  in  the 
case  of  any  other  person,  who  violates 
the  Act.  Accordingly,  to  address  this 
new  civil  money  penalty  authority,  we 
added  provisions  to  the  part  73 


regulations  at  §  73.19  and  are  amending 
42  CFR  parts  1003  as  follows: 

•  In  §  1003.100,  Basis  and  purpose, 
we  are  revising  paragraph  (a), 
redesignating  paragraph  (b)(3)  to  read  as 
(b)(4),  and  adding  a  new  paragraph 
(b)(3),  stating  the  broad  purpose  of  this 
new  civil  money  penalty  authority. 

•  In  §1003.101,  Definitions,  we  are 
adding  a  definition  for  the  term  "Select 
agents  and  toxins"  consistent  with  the 
definition  in  the  part  73  regulations. 

•  In  §  1003.102.  Basis  for  CMPs  and 
assessments,  we  are  redesignating 
existing  paragraphs  (d)  and  (e)  to  read 
respectively  as  paragraphs  (e)  and  (f), 
and  adding  a  new  paragraph  (d)  to 
cross-reference  the  implementing 
regulations  and  the  OIG's  authority  to 
impose  penalties  for  determined 
violations. 

•  In  §  1003.103,  Amount  of  penalty, 
we  are  adding  a  new  paragraph  (I)  to 
address  the  $250,000/5500,000 
maximum  penalty  amounts. 

The  OIG  specifically  seeks  public 
comments  on  the  possible  inclusion  of 
specific  mitigating  and  aggravating 
factors  in  considering  penalty  amounts. 

Disclosure  Provisions 

The  Act  (42  U.S.C.  262a  (h))  prohibits 
the  disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  of  certain 
information  concerning  registrations; 
transfer  documentation;  safeguard  and 
security  measures;  notifications  of 
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releases;  and  evaluations  and  reports  of 
inspections. 

Authority  for  Interim  Final  Rule 

The  Act  requires  this  document  to  be 
published  as  an  interim  final  rule  (42 
U.S.C.  262a,  note). 

Paperwork  Reduction  Act 

The  Centers  for  Disease  Control  and 
Prevention  (referred  to  below  as  the 
CDC)  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  applies  to  the  data 
collection  activities  in  this  Interim  Final 
Rule.  In  compliance  with  the  Paperwork 
Reduction  Act,  CDC  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB).  To  request  more 
information  on  the  proposed  data 
collection  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments,  call 
the  CDC  Reports  Clearance  Officer  at 
(404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  CDC  is  requesting  an 
emergency  clearance  from  OMB  to 
collect  data  under  the  Interim  Final 
Rule.  Written  comments  should  be 
received  within  30  days  of  this  notice. 
Send  written  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS  D-24,  Atlanta,  Georgia  30333.  OMB 
is  expected  to  act  on  this  request  within 
60  days  of  publication  of  this  notice. 

Proposea  Project:  Possession,  Use, 
and  Transfer  of  Select  Agents  and 
Toxins — New — Office  of  the  Director 
(OD),  Centers  for  Disease  Control  and 
Prevention.  As  explained  above,  the  Act 
specifies  that  the  HHS  Secretary  shall 
provide  for  the  establishment  and 
enforcement  of  standards  and 
procedures  governing  the  possession 
and  use  of  Select  Agents.  Also  as 
explained  above,  the  part  73  regulations 
provide  that  facilities  that  possess  or  use 
within  the  United  States,  receive  from 
outside  the  United  States,  or  transfer 
within  the  United  States,  select  agents 
or  toxins  must  register  with  the  HHS 
Secretary.  The  HHS  Secretary  has 
designated  CDC  as  the  agency 


responsible  for  collecting  this 
information. 

CDC  is  proposing  to  collect  this 
information  through  the  use  of  five 
separate  forro«.  These  forms  are:  (1) 
Application  for  Registration:  (2)  Facility 
Notification  Form:  (3)  Request  for 
Exemption:  (4)  Transfer  of  Select  Agent 
Form:  and  (5)  Clinical  and  Diagnostic 
Laboratory  Reporting  Form. 

The  Application  for  Registration  (CDC 
Form  0.1319)  will  be  used  by  facilities 
to  register  with  CDC.  The  Application 
for  Registration  requests  facility 
information,  a  list  of  select  agents  and 
toxins  in  use,  possession,  or  for  transfer 
by  the  facility,  characterization  of  the 
select  agent,  and  laboratory  information. 
This  form  is  a  modification  of  an 
existing  form  approved  under  OMB 
Control  No.  0920-0199.  Estimated 
average  time  to  complete  this  form  is  3 
hours,  45  minutes  for  an  entity  with  one 
principal  investigator  working  with  one 
select  agent.  CDC  estimates  that  entities 
will  need  an  additional  45  minutes  for 
each  additional  investigator  or  select 
agent.  This  is  an  increase  of  1  hour,  45 
minutes  over  the  previous  form  due  to 
new  reporting  requirements  for  security 
and  identification  of  those  individuals 
the  entity  has  designated  to  have  a 
legitimate  need  to  handle  or  use  select 
agents  or  toxins. 

Facilities  must  amend  their 
registration  if  certain  changes  occiu'  in 
the  information  submitted  to  the  HHS 
Secretary.  To  apply  for  an  amendment 
to  a  certificate  of  registration,  an  entity 
must  obtain  the  relevant  portion  of  the 
application  package  and  submit  the 
information  requested  in  the  package  to 
CDC.  Estimated  time  to  amend  a 
registration  package  is  60  minutes. 

The  Facility  Notification  Form  (CDC 
Form  0.1316)  must  be  completed  by 
facilities  whenever  there  is  release  of  a 
select  agent  or  theft  or  loss  of  a  select 
agent.  This  is  a  new  form.  Estimated 
average  time  to  complete  this  form  is  60 
minutes. 

The  Request  for  Exemption  Form 
(CDC  Form  0.1317)  will  be  used  by 
facilities  that  are  using  select  agents  or 
toxins  in  investigational  new  drug 
testing  or  in  cases  of  public  health 
emergency.  This  is  a  new  form. 
Estimated  average  time  to  complete  this 
form  is  70  minutes. 

The  Transfer  of  Select  Agent  Form 
(CDC  Form  EA-101)  will  be  used  by 
facilities  requesting  transfer  of  a  select 
agent  or  toxin  to  their  facilities  and  by 
the  facility  transferring  the  agent.  This 
is  a  modification  of  an  existing  form 
approved  under  OMB  Control  No.  0920- 
0199.  Estimated  average  time  to 
complete  this  form  is  1  hour,  45 


minutes.  This  is  an  increase  of  75 
minutes  due  to  procedural  changes. 

The  Clinical  and  Diagnostic 
Laboratory  Exemption  Report  (CDC 
Form  0.1318)  will  be  used  by  clinical 
and  diagnostic  laboratories  to  notify  the 
HHS  Secretary  that  select  agents  or 
toxins  identified  as  the  result  of 
diagnosis  or  proficiency  testing  have 
been  properly  disposed  of.  This  is  a  new 
form.  Estimated  average  time  to 
complete  this  form  is  60  minutes. 

In  addition  to  the  standardized  forms, 
the  part  73  regulations  also  outline 
situations  in  which  an  entity  must 
notify  or  make  a  request  of  the  HHS 
Secretary  in  writing  and  CDC  is 
requesting  OMB  approval  to  collect  this 
information.  The  regulation  states  that 
an  entity  must  notify  the  HHS  Secretary 
in  writing  at  least  five  business  days 
before  destroying  select  agents  or  toxins. 
The  estimated  time  to  gather  the 
information  and  submit  this  notification 
is  30  minutes.  An  entity  may  also  apply 
to  the  HHS  Secretary  for  an  expedited 
review  of  an  individual  by  the  Attorney 
General.  To  apply  for  this  expedited 
review,  an  entity  must  submit  a  request 
in  writing  to  the  HHS  Secretary 
establishing  the  need  for  such  action. 
The  estimated  time  to  gather  the 
information  and  submit  this  request  is 
30  minutes.  Entities  should  be  aware 
that  CDC  is  not  developing  standardized 
forms  to  use  in  these  situations.  Rather, 
the  entity  should  provide  the 
information  as  requested  in  the 
appropriate  section  of  the  regulation. 

As  part  of  the  safety  requirements  of 
this  regulation,  the  Responsible  Officer 
is  required  to  conduct  regular 
inspections  (at  least  annually)  of  the 
laboratory  where  the  select  agents  and 
toxins  are  stored.  The  results  of  these 
inspections  must  be  documented.  CDC 
estimates  that,  on  the  average,  such 
documentation  will  take  one  hour. 

Finally,  as  part  of  the  safety 
requirements  of  this  regulation,  the 
entity  is  required  to  record  the  identity 
of  the  individual  trained,  the  date  of 
training,  and  the  means  used  to  verify 
that  the  employee  understood  the 
training.  Estimated  time  for  this 
documentation  is  2  hours  per  principal 
investigator. 

An  entity  or  an  individual  may 
request  administrative  review  of  a 
decision  denying  or  revoking 
certification  of  registration  in  unriting 
within  30  calendar  days  after  the 
adverse  decision.  This  request  should 
include  a  statement  of  the  factual  basis 
for  the  review.  CDC  estimates  the  time 
to  prepare  and  submit  such  a  request  is 
four  hours. 

Finally,  an  entity  must  implement  a 
system  to  ensure  that  certain  records 
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and  databases  are  accurate  and  that  the       The  time  to  implement  such  a  system  is         The  total  annualized  burden  for  this 
authenticity  of  records  may  be  verified.       estimated  to  average  four  hours.  data  collection  is  30,777  hours. 


CFR  reference 


73.7(b) 

73.7(d) 

73.17(a)(e) 

73.6(c-e) 

73.14 

73.6(a)(2) 

73.7(h) 

73.9(g) 

73.10(b) 

73.13(0 

73.18 

73.15(d) 


Data  collection 


Registration  Application 

Amendment  to  Registration  Application 

Notification  Form  

Request  for  Exemption 

Transfer  of  Select  Agent  

Clinical  and  Diagnostic  Laboratory  Exemption  Repo/t 

Notification  of  inactivation 

Request  expedited  review 

Documentation  of  Self-Inspection  

Documentation  of  training  

Administrative  Review  

Ensure  secure  Recordkeeping  System 


Number  of 
respondents 


817 

817 

10 

17 

1,000 

1.000 

6 

6 

817 

817 

14 

817 


Responses 

per 
respondent 


1 
2 


Average 
hourly  burden 


3.75 

1 

1 
70/60 

1.75 

1 
30/60 
30/60 

1 

2 

4 

4 


Executive  Order  12886  and  Regulatory 
Flexibility  Act 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

In  the  coxu-se  of  developing  the  rule, 
CDC  considered  the  rule's  costs  and 
benefits.  CDC's  analysis  is  summarized 
below. 

Affected  Entities.  At  least  1,653 
entities  have  indicated  that  they  possess 
select  agents  or  toxins.  Of  these,  1,167 
entities  are  expected  to  have  HHS  select 
agents  or  toxins  or  overlap  select  agents 
or  toxins  used  in  non-agricultural 
research.  Of  these  1,167  entities,  only 
817  are  expected  to  register  under  the 
rule.  The  remaining  350  entities  perform 
only  diagnostic  work  and  would  be 
exempted  from  most  of  the  provisions  of 
the  nile,  thereby  avoiding  most  of  the 
regulatory  burden  associated  with  the 
rule. 

The  entities  generally  fall  into  one  of 
four  categories:  academic  institutions 
and  biomedical  centers;  commercial 
manufacturing  facilities  (the 
pharmaceutical  industry);  federal,  state, 
and  local  laboratories,  including  clinical 
and  diagnostic  laboratories;  and 
research  facilities.  Based  on  the  initial 
notifications,  academic  institutions  and 
commercial  facilities  comprise  81 
percent  of  the  regulated  entities. 

The  expected  registered  entities  are 
estimated  to  have  about  20,000  staff  that 
will  be  required  to  submit  information 
to  the  Attorney  General  for  approval.  In 
general,  entities  limit  access  to  select 
agents  or  toxins  to  a  far  smaller 
population  than  their  overall  workforce. 
.  In  most  cases,  this  smaller  population  is 
composed  of  scientific  staff.  "The 
number  of  employees  directly  handling 
select  agents  or  toxins  typically  ranges 
from  approximately  three  individuals  at 
smaller  commercial  and  state  entities  to 
more  than  one  hundred  researchers  at 
some  large  academic  institutions.  On 


average,  commercial  entities  authorize 
approximately  12  individuals  to  work 
with  select  agents  or  toxins.  Similarly, 
at  state  entities  the  average  number  of 
authorized  employees  is  estimated  at 
about  15.  Authorized  populations  at 
research  institutes  and  at  federal  entities 
are  larger,  with  approximately  25 
employees  handling  select  agents  or 
toxins  on  average.  Academic 
institutions  have  the  largest  staff 
directly  working  with  select  agents  or 
toxins,  averaging  almost  40  authorized 
persons  per  entity. 

Costs.  To  determine  the  burden  that 
the  interim  final  rule  will  impose,  CDC 
contacted  a  number  of  entities  to 
discuss  existing  practices.  To  protect 
staff  as  well  as  the  public,  entities  using 
select  agents  or  toxins  already  employ  a 
variety  of  laboratory  safety  practices.  In 
general,  entities  are  adhering  to 
guidance  in  the  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories  (BMBL),"  4th  Edition,  as 
applicable  to  their  specific  biosafety 
level  category  (e.g.,  BSL2,  BSL3,  BSU) 
category.  Biosafety  levels  range  from 
BSLl  through  BSL4,  although  BSL2 
represents  the  minimum  level  at  which 
laboratories  might  reasonably  work  with 
limited  quantities  of  certain  select 
agents.  'The  analysis  assumes  that  only 
a  relatively  small  number  of  laboratories 
(52  laboratories,  or  6.4  percent  of  the 
817  expected  to  register)  use  safety 
practices  that  are  inadequate  for 
appropriate  handling  of  select  agents. 

There  is  wide  variation  in  current 
security  practices,  although  there  is  a 
correlation  between  BSL  levels  and 
security  levels.  For  example,  BSL-3 
laboratories  tend  to  have  more  security 
than  BSL-2  laboratories.  Nevertheless, 
even  for  laboratories  of  the  same  fype  or 
BSL  level,  some  variation  exists.  'There 
also  appears  to  be  systematic  variation 
across  laboratories  of  different  types.  In 
general,  security  is  relatively  strong  at 


federal  laboratories,  research  institutes, 
and  commercial  laboratories;  security 
practices  at  academic  institutions  and 
state  laboratories  are  more  variable. 

Most  entities  (approximately  70 
percent)  have  a  training  program  in 
place  that  addresses  the  safety  of  staff 
that  is  in  proximity  to  or  handling  select 
agents.  Of  the  remaining  entities  (that 
do  not  have  a  standard  safety  training 
program  in  place),  some  of  them  train 
people  on  the  job  as  necessary  for  the 
employee  to  learn  some  skills  or 
improve  his  or  her  proficiency.  All 
commercial  entities  have  a  standardized 
safety  training  program  in  place — at  the 
very  least  for  the  technical  staff  that 
work  in  the  laboratories.  The  vast 
majorities  of  entities  (85  percent)  have 
a  system  in  place  to  record  and  monitor 
the  inventory  of  select  agents  or  toxins. 

Because  many  of  the  laboratories  that 
will  register  under  this  rule  are  already 
substantially  in  compliance  with  the 
practices  required,  the  costs  of  the  rule 
are  limited.  The  median  annualized  cost 
of  the  rule  is  estimated  to  range  itom 
$9,300  to  $201,000  (annualized  over  20 
years).  The  estimated  first  year  cost  of 
the  rule  ranges  from  $23,400  for  a  small 
commercial  entity  with  a  BSL  3  lab  to 
$730,400  for  a  medium  university  with 
a  BSL2-3  lab.  The  total  annualized  cost 
of  the  rule  is  estimated  to  be  $41 
million. 

Most  of  the  cost  of  the  rule  (over  60 
percent)  is  attributable  to  four  initial 
activities:  limiting  access  to  select 
agents  and  work  areas;  developing  and 
implementing  a  security  plan; 
developing  and  implementing  a  safety 
plan;  and  obtaining  risk  assessments  for 
existing  staff. 

Benefits.  The  benefits  to  public  health 
and  safety  bom  implementation  of  the 
rule  are  clear,  although  difficxilt  to 
quantify.  The  benefits  of  the  interim 
final  rule  result  from  the  strengthened 
prevention  that  the  rules  provide  against 
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either  accidental  or  intentional  release 
of  a  select  agent  or  toxin.  The  cost  of 
such  an  event  in  human  life  could  be 
very  high.  A  release  caused  by  one  of 
the  select  agents  or  toxins  would  require 
a  complicated  and  expensive  emergency 
response  effort.  This  effort  could 
include  extensive  public  health 
measures,  such  as  quarantine, 
preventative  treatment  and  health 
testing  for  large  numbers  of  potentially 
exposed  persons,  and  extensive 
decontamination.  Substantial  costs 
could  be  incurred  by  hospitals  and  other 
medical  facilities  and  institutions  of 
government  at  all  levels.  A  release,  or 
widespread  fear  of  one,  also  would 
create  significant  secondary  effects.  It 
could  disrupt  business,  transportation, 
and  many  other  aspects  of  normal 
behavior,  on  both  a  short-term  and 
potentially  a  long-term  basis. 

The  impacts  resulting  from  the 
October  2001  anthrax  attacks  provide  an 
example  of  the  costs  that  a  limited 
release  could  incur.  The  anthrax  attacks 
caused  hve  fatalities  and  17  illnesses, 
disrupted  business  and  government 
activities,  closed  substantial  parts  of  the 
postal  service,  and  caused  widespread 
apprehension  and  changes  in  behavior. 
Costs  included  more  than  $23  million  to 
decontaminate  one  Senate  office 
building;  approximately  $2  billion  in 
revenues  lost  to  the  postal  service,  and 
as  much  as  $3  billion  in  additional  costs 
to  the  postal  service  for  cleanup  of 
contamination  and  procurement  of  mail- 
sanitizing  equipment.  Substantial  costs 
due  to  lost  productivity  throughout  the 
economy  and  from  ongoing  costs  of  the 
investigations  into  the  incident  are 
additional  impacts. 

Implementation  of  the  interim  final 
rule  will  provide  a  means  of 
determining  where  select  agents  and 
toxins  are  located;  ensure  that  their 
transfer,  storage,  and  use  can  be  tracked; 
provide  for  the  screening  of  personnel 
with  access  to  such  agents  or  toxins;  and 
require  that  entities  in  possession  of 
such  agents  or  toxins  develop  and 
implement  effective  means  of  biosafety 
and  physical  security.  The  benefit  of 
these  provisions  is  a  reduced  likelihood 
of  either  an  accidental  or  intentional 
release  of  select  agents  and  toxins  and 
the  consequent  avoidance  of  costs 
associated  with  such  a  release. 

In  large  part,  the  rule  establishes 
common  sense  rules  that  already  should 
be  followed  by  entities  conducting 
activities  under  the  rule.  Moreover,  any 
costs  of  compliance  should  not  be 
significant.  The  annualized  cost  on 
small  entities  would  not  exceed  one 
percent  of  sales  or  revenue  stream  and 
the  initial  cost  would  not  exceed  three 
percent  of  sales  or  revenue  stream.  A 


copy  of  the  economic  analysis. 
"Regulatory  Impact  Analysis,  42  CFR 
part  73.  Select  Biological  Agents  and 
Toxins,  Interim  Final  Rule,"  is  available 
from  on  the  CDC  Web  site  at  http:// 
www.cdc.gov. 

Therefore,  the  HHS  Secretary  hereby 
certifies  that  the  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  govenunents,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

List  of  Subjects  in  42  CFR  Part  73 

Biologies,  Packaging  and  containers. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Transportation. 

List  of  Subjects  in  42  CFR  Part  1003 

Administrative  practice  and 
procediue,  Fraud,  Grant  programs- 
health.  Health  facilities,  Health 
professions.  Maternal  and  child  health. 
Medicaid,  Medicare,  Penalties,  Social 
security. 

Dated:  December  4,  2002. 
Tommy  G.  Thompson, 

Secretary. 

For  the  reasons  stated  in  the 
preamble,  42  CFR  Chapters  I  and  V  are 
amended  as  follows: 

1.  Part  73  is  added  to  42  CFR  chapter 
I  to  read  as  follows: 

PART  73— SELECT  AGENTS  AND 
TOXINS 

73.0  Applicability  and  related 
requirements. 

73.1  Definitions. 

73.2  Purpose  and  scope. 

73.3  General  prohibition. 

73.4  HHS  select  agents  and  toxins. 

73.5  Overlap  select  agents  and  toxins. 

73.6  Exemptions  from  requirements  under 
this  part. 

73.7  Registration. 

73.8  Security  risk  assessments. 

73.9  Responsible  Official. 

73.10  Safety. 

73.11  Security. 

73.12  Emergency  response. 

73.13  Training. 

73.14  Transfers. 

73.15  Records. 

73.16  Inspections. 

73.17  Notification  for  theft,  loss,  or  release. 

73.18  Administrative  review. 

73.19  Civil  money  penalties. 


Criminal  penalties. 
Submissions  and  form.s. 


73.20 
73.21 

Authority:  42  U.S.C.  262a;  sections  201- 
204,  221  and  231  of  Title  II  of  Public  Law 
107-188.  116  Stat.  637  (42  U.S.C.  262a) 

§73.0    Applicability  and  ralatMl 
requirwnents. 

(a)  For  those  entities  that  on  February 
7,  2003,  were  conducting  activities 
under  a  certificate  of  registration  issued 
imder  §  72.6  of  this  chapter,  or  were 
lawfully  possessing  select  agents  and 
toxins,  the  provisions  of  part  73  and 

§  72.6  of  this  chapter  are  applicable  as 
follows: 

(1)  On  and  after  February  7,  2003,  the 
following  sections  are  applicable: 

§§  73.1  through  73.6  (definitions, 
purpose  and  scope,  general  prohibition, 
HHS  select  agents  and  toxins,  overlap 
select  agents  and  toxins,  exemptions 
from  requirements  under  this  part); 
§  73.9  (Responsible  Official);  §  73.10 
(Safety);  §  73.12  (emergency  response); 
and  §§  73.15  through  73.21  (records; 
inspections;  notification  for  theft,  loss, 
or  release;  administrative  review;  civil 
money  penalties;  criminal  penalties; 
and  submissions  and  forms). 

(2)  On  and  after  February  7,  2003.  the 
provisions  of  §  73.13  concerning 
training  related  to  safety  and  emergency 
response  are  applicable;  and  on  and 
after  September  12.  2003,  the  remaining 
provisions  of  §  73.13,  including  those 
concerning  training  related  to  security, 
are  applicable. 

(3)  On  and  after  March  12.  2003.  the 
provisions  of  §  73.14  (transfers)  are 
applicable. 

(4)  On  and  after  April  12,  2003,  the 
provisions  of  §  73.8  regarding  security 
risk  assessments  for  the  entity,  the 
Responsible  Official,  and  any  individual 
who  owns  or  controls  the  entity  are 
applicable;  and  on  and  after  Jime  12, 
2003,  the  remainder  of  §  73.8  (including 
the  provisions  regarding  individual  risk 
assessments  for  other  than  the 
Responsible  Official  or  any  individual 
who  owns  or  controls  the  entity)  is 
applicable. 

(5)  On  and  after  June  12.  2003.  the 
provisions  of  §  73.11  regarding  the 
development  of  a  security  plan  are 
applicable,  and  on  and  after  September 
12.  2003.  the  remainder  of  the 
provisions  of  §  73.11.  including  the 
provisions  regarding  the 
implementation  of  a  security  plan,  is 
applicable. 

(6)  On  and  after  November  12.  2003. 
the  provisions  of  §  73.7  (registration)  are 
applicable. 

(b)  The  following  also  applies  to  those 
entities  that  on  February  7,  2003. 
already  were  conducting  activities 
under  a  certificate  of  registration  issued 
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Imder  §  72.6  of  this  chapter  or  already 
were  lawfully  possessing  select  agents 
and  toxins: 

(1)  During  the  period  from  March  12, 
2003.  through  November  11,  2003.  such 
an  entity  may  not  conduct  activities 
regulated  under  this  part  unless  the 
entity  has  submitted  to  HHS  or  USDA 
an  application  package  under  §  73.7 
certifying  compliance  with  the 
provisions  referred  to  in  paragraph  (a)(1) 
of  this  section  and  the  provisions  in 

§  73.13  concerning  training  related  to 
safety  and  emergency  response. 

(2)  During  the  period  firom  March  12, 
2003.  throu^  April  11,  2003.  such  an 
entity  may  not  conduct  activities 
regulated  under  this  part  unless  the 
entity  has  submitted  applications  for 
approval  under  §  73.8  (security  risk 
assessment)  to  the  Attorney  General  for 
the  entity,  the  Responsible  Official,  and 
any  individual  who  owns  or  controls 
the  entity. 

(3)  During  the  period  bom  April  12. 
2003,  through  June  11,  2003.  such  an 
entity  may  not  conduct  activities 
regulated  under  this  part  imless  the 
entity  has  submitted  applications  for 
approval  under  §  73.8  (security  risk 
assessments)  to  the  Attorney  General  for 
all  individuals  (other  than  the 
Responsible  Official  and  any  individual 
who  owns  or  controls  the  entity)  with 
access  to  select  agents  and  toxins. 

(4)  Such  an  entity  remains: 
(i)  Subject  to  the  registration 

provisions  of  §  72.6  of  this  chapter  until 
November  12.  2003.  when  superseded 
by  §73.7; 

(ii)  Subject  to  the  security  provisions 
of  §  72.6  of  this  chapter  regarding 
development  of  a  security  plan  until 
June  12,  2003,  when  superseded  by  the 
requirement  to  develop  a  seciuity  plan 
under  §  73.11; 

(iii)  Subject  to  the  security  provisions 
of  §  72.6  of  this  chapter  regarding 
implementation  of  a  security  plan  until 
September  12,  2003,  when  superseded 
by  the  requirement  to  fully  comply  with 
§73.11; 

(iv)  Subject  to  the  training  provisions 
of  §  72.6  of  this  chapter  related  to 
security  until  September  12,  2003,  when 
superseded  by  the  training  provisions  of 
§  73.13  relating  to  security;  and 

(v)  Subject  to  the  transfer  provisions 
of  §  72.6  of  this  chapter  until  March  12, 
2003,  when  superseded  by  §  73.14. 

(c)  For  those  entities  that  on  February 
7.  2003,  were  not  already  were 
conducting  activities  imder  a  certificate 
of  registration  issued  under  §  72.6  of 
this  chapter  and  were  not  already 
lawfully  possessing  select  agents  and 
toxins,  the  provisions  of  part  73  are 
applicable  as  follows: 


(1)  On  and  after  February  7,  2003,  the 
following  sections  are  applicable: 

§§  73.1  through  73.6  (definitions, 
purpose  and  scope,  general  prohibition, 
HHS  select  agents  and  toxins,  overlap 
select  agents  and  toxins,  exemptions 
from  requirements  under  this  part); 
§§  73.8  through  73.10  (Security  risk 
assessments,  Responsible  Official, 
Safety);  §§  73.12  through  73.21 
(emergency  response,  training,  transfers, 
records;  inspections;  notification  for 
theft,  loss,  or  release;  administrative 
review;  civil  money  penalties;  criminal 
penalties;  and  submissions  and  forms) 
and  must  hold  a  valid  permit  under  9 
CFR  part  122  and/or  42  CFR  part  71.54. 

(2)  The  provisions  of  §  73.11  are 
applicable  on  and  after  September  12. 
2003. 

(3)  On  and  after  November  12.  2003. 
the  provisions  of  §  73.7  (registration)  are 
applicable. 

(4)  During  the  period  from  February  7, 
2003,  through  November  11,  2003,  such 
an  entity  may  not  conduct  activities 
regulated  under  this  part  unless  the 
entity  has  submitted  to  HHS  or  USDA 
an  application  package  imder  §  73.7 
certifying  compliance  with  the 
provisions  referred  to  in  paragraph 
(b)(2)  of  this  section. 

f73.1    Definitions. 

For  purposes  of  this  part: 

Biological  agent  means  any 
microorganism  (including,  but  not 
limited  to,  bacteria,  viruses,  fungi, 
rickettsiae.  or  protozoa),  or  infectious 
substance,  or  any  naturally  occurring, 
bioengineered,  or  synthesized 
component  of  any  such  microorganism 
or  infectious  substance,  capable  of 
causing  death,  disease,  or  other 
biological  malfimction  in  a  human,  an 
animal,  a  plant,  or  another  living 
organism;  deterioration  of  food,  water, 
equipment,  supplies,  or  material  of  any 
kind;  or  deleterious  alteration  of  the 
environment. 

CE)C  means  Centers  for  Disease 
Control  and  Prevention  of  the 
Department  of  Health  and  Hiunan 
Services. 

Diagnosis  means  the  analysis  of 
specimens  for  the  purpose  of  identifying 
or  confirming  the  presence  of  a  listed 
select  agent  or  toxin  provided  that  such 
analysis  is  direcUy  related  to  protecting 
the  public  health  or  safety. 

Entity  means  any  government  agency 
(Federal,  State,  or  local),  academic 
institution,  corporation,  company, 
partnership,  society,  association,  firm, 
sole  proprietorship,  or  other  legal  entity. 

HHS  means  the  Department  of  Health 
and  Human  Services. 

HHS  Secretary  means  the  Department 
of  Health  and  Human  Services  or  his  or 


her  designee,  unless  otherwise 
specified. 

HHS  select  agent  or  toxin  means  a 
biological  agent  or  toxin  included  in 
§73.4. 

Overlap  select  agent  or  toxin  means  a 
biological  agent  or  toxin  included  in 
§73.5. 

Proficiency  testing  means  a 
sponsored,  time-limited  analytical  trial 
whereby  one  or  more  analytes, 
previously  confirmed  by  the  sponsor, 
are  submitted  to  the  testing  laboratory 
for  analysis  and  where  final  results  are 
graded,  scores  are  recorded  and 
provided  to  participants,  and  scores  for 
participants  are  evaluated. 

Principal  investigator  means  the  one 
individual  who  is  designated  by  the 
entity  to  direct  a  project  or  program  and 
who  is  responsible  to  the  entity  for  the 
scientific  and  technical  direction  of  that 
project  or  program. 

Select  agent  or  toxin  or  select  agent 
and  toxin  without  identification  as  HHS 
or  overlap  means  all  of  those  biological 
agents  or  toxins  included  in  §§  73.4  and 
73.5  of  this  part. 

Toxin  means  the  toxic  material  or 
product  of  plants,  animals, 
microorganisms  (including,  but  not 
limited  to,  bacteria,  viruses,  fungi, 
rickettsiae,  or  protozoa),  or  infectious 
substances,  or  a  recombinant  ot  . 

synthesized  molecule,  whatever  their 
origin  and  method  of  production,  and 
includes  any  poisonous  substance  or 
biological  product  that  may  be  ^ 

engineered  as  a  result  of  biotechnology, 
produced  by  a  living  organism;  or  any 
poisonous  isomer  or  biological  product, 
homolog,  or  derivative  of  such  a 
substance. 

United  States  means  the  United  States 
of  America,  the  District  of  Columbia, 
Puerto  Rico,  and  the  territories  and 
possessions  of  the  United  States. 
USDA  means  the  United  States 
Department  of  Agriculture. 

USDA  Secretary  means  the 
Department  of  Agriculture  or  his  or  her 
designee,  unless  otherwise  specified. 

Verification  means  the  processes 
required  to  assure  the  accuracy, 
precision,  and  the  analytical  sensitivity 
and  specificity  of  any  procedure  used 
for  diagnosis. 

§  73.2    Purpose  and  scope. 

(a)  This  part  sets  forth  requirements 
regarding  the  possession  or  use  in  the 
United  States,  receipt  from  outside  the 
United  States,  or  transfer  within  the 
United  States,  of  select  agents  and 
toxins.  The  requirements  are  designed 
to  implement  provisions  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(Public  Law  107-188).  The  Act  was> 
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designed  to  provide  protection  against 
the  effects  of  misuse  of  select  agents  and 
toxins  whether  inadvertent  or  the  result 
of  terrorist  acts  against  the  United  States 
homeland  or  other  criminal  acts.  The 
agents  and  toxins  subject  to 
requirements  under  this  part  are  those 
that  have  the  potential  to  pose  a  severe 
threat  to  public  health  and  safety.  They 
are  further  identified  as  either  HHS 
select  agents  and  toxins  or  overlap 
select  agents  and  toxins.  The  term  HHS 
select  agents  and  toxins  refers  to  those 
select  agents  and  toxins  subject  to  these 
regulations  but  not  subject  to  USDA 
requirements  at  9  CFR  part  121.  The 
overlap  group  consists  of  those  select 
agents  and  toxins  subject  to 
requirements  promulgated  by  the  HHS 
Secretary  under  this  part  and  also 
subject  to  corresponding  requirements 
promulgated  by  USDA  at  9  CFR  part 
121. 

(b)  This  part  does  not  set 
requirements  for  the  exportation  of 
select  agents  or  toxins.  The  Department 
of  Commerce  has  primary  responsibility 
for  regulating  the  exportation  of 
microorganisms  and  toxins  in  Title  15  of 
the  Code  of  Federal  Regulations. 

(c)  This  part  does  not  set  requirements 
for  the  transportation  in  commerce  of 
select  agents  or  toxins.  The  Department 
of  Transportation  has  primary 
responsibility  for  regulating  the 
transportation  of  such  select  agents  and 
toxins  as  hazardous  materials  under  49 
CFR  parts  171  through  180. 

}73.3    General  prohibition. 

An  entity  or  individual  may  not 
possess  or  use  in  the  United  States, 
receive  from  outside  the  United  States, 
or  transfer  within  the  United  States,  a 
select  agent  or  toxin  unless  such 
activities  are  conducted  for  a  lawful 
purpose  and  in  accordance  with  the 
provisions  of  this  part.  Registration, 
exclusions,  and  exemptions  are 
automatically  revoked  when  any  event 
occtirs  that  results  in  an  entity  or 
individual  no  longer  being  eligible. 

§  73.4    HHS  select  agents  and  toxins. 

Except  for  exclusions  under 
paragraph  (f)  of  this  section,  the  viruses, 
bacteria,  fungi,  toxins,  genetic  elements, 
recombinant  nucleic  acids,  and 
recombinant  organisms  specified  in 
paragraphs  (a)  through  (e)  of  this  part 
are  HHS  select  agents  and  toxins. 

(a)  Viruses: 

(1)  Crimean-Congo  haemorrhagic 
fever  virus. 

(2)  Ebola  viruses. 

(3)  Cercopithecine  herpesvirus  1 
(Herpes  B  virus). 

(4)  Lassa  fever  virus. 

(5)  Marburg  virus. 


(6)  Monkeypox  virus. 

(7)  South  American  Haemorrhagic 
Fever  viruses  (Junin,  Machupo,  Sabia, 
Flexal,  Guanarito). 

(8)  Tick-borne  encephalitis  complex 
(flavi)  viruses  (Central  European  Tick- 
borne  encephalitis.  Far  Eastern  Tick- 
borne  encephalitis  [Russian  Spring  and 
Summer  encephalitis,  Kyasanur  Forest 
disease,  Omsk  Hemorrhagic  Fever]). 

(9)  Variola  major  virus  (Smallpox 
virus)  and  Variola  minor  virus 
(Alastrim). 

(b)  Bacteria: 

(1)  Rickettsia  prowazekii. 

(2)  Rickettsia  rickettsii. 

(3)  Yersinia  pestis. 

(c)  Fungi:  Coccidioides  posadasii. 

(d)  Toxins: 

(1)  Abrin. 

(2)  Conotoxins. 

(3)  Diacetoxyscirpenol. 

(4)  Ricin. 

(5)  Saxitoxin. 

(6)  Tetrodotoxin. 

(7)  Shiga-like  ribosome  inactivating 
proteins. 

(e)  Genetic  Elements,  Recombinant 
Nucleic  Acids,  and  Recombinant 
Organisms: 

(1)  Select  agent  viral  nucleic  acids 
(synthetic  or  naturally  derived, 
contiguous  or  fragmented,  in  host 
chromosomes  or  in  expression  vectors) 
that  can  encode  infectious  and/or 
replication  competent  forms  of  any  of 
the  select  agent  viruses. 

(2)  Nucleic  acids  (synthetic  or 
naturally  derived)  that  encode  for  the 
functional  form(s)  of  any  of  the  toxins 
listed  in  paragraph  (d)  of  this  section  if 
the  nucleic  acids: 

(i)  Are  in  a  vector  or  host 
chromosome: 

(ii)  Can  be  expressed  in  vivo  or  in 
vitro;  or 

(iii)  Are  in  a  vector  or  host 
chromosome  and  can  be  expressed  in 
VIVO  or  in  vitro. 

(3)  Viruses,  bacteria,  fungi,  and  toxins 
listed  in  paragraphs  (a)  through  (d)  of 
this  section  that  have  been  genetically 
modified. 

(f)  Exclusions: 

(1)  This  section  does  not  include  any 
select  agent  or  toxin  that  is  in  its 
naturally  occurring  environment 
provided  it  has  not  been  intentionally 
introduced,  cultivated,  collected,  or 
otherwise  extracted  from  its  natural 
source. 

(2)  This  section  does  not  include  non- 
viable select  agent  organisms  or 
nonfunctional  toxins. 

(3)  Paragraph  (a)  of  this  section  does 
not  include  the  vaccine  strain  of  Junin 
virus  (Candid  #1). 

(4)  Paragraph  (d)  of  this  section  does 
not  include  the  following  toxins  (in  the 


purified  form  or  in  combinations  of  pure 
and  impure  forms)  if  the  aggregate 
amount  under  the  control  of  a  principal 
investigator  does  not,  at  any  time, 
exceed  the  amount  specified:  100  mg  of 
Abrin;  100  mg  of  Conotoxins;  1,000  mg 
of  Diacetoxyscirpenol;  100  mg  of  Ricin; 
100  mg  of  Saxitoxin;  100  mg  of  Shiga- 
like  ribosome  inactivating  proteins;  or 
100  mg  of  Tetrodotoxin. 

(5)  The  HHS  Secretary  may  exclude 
from  this  section  attenuated  strains  of 
HHS  select  agents  or  toxins  upon  a 
determination  that  they  do  not  pose  a 
severe  threat  to  the  public  health  and 
safety.  To  apply  for  an  exclusion  an 
applicant  must  submit  a  request  in 
writing  in  accordance  with  §  73.21  to 
the  HHS  Secretary  establishing  that  the 
attenuated  strain  or  toxin  is  eligible  for 
exclusion.  The  HHS  Secretary  will 
provide  a  written  decision  granting  the 
request,  in  whole  or  in  part,  or  denying 
the  request.  An  exclusion  will  be 
effective  upon  notification  to  the 
applicant.  Exclusions  will  be  published 
in  the  notice  section  of  the  Federal 
Register  and  will  be  listed  on  the  CDC 
Web  site  at  http://www.cdc.gov. 
Exclusions  also  will  be  referenced  in 
this  section  when  changes  are  made 
based  on  periodic  reviews. 

§  73.5    Overlap  select  agents  and  toxins. 

Except  for  exclusions  under 
paragraph  (0  of  this  section,  the  viruses, 
bacteria,  fungi,  toxins,  genetic  elements, 
recombinant  nucleic  acids,  and 
recombinant  organisms  specified  in 
paragraphs  (a)  through  (e)  of  this  part 
are  overlap  select  agents  and  toxins. 

(a)  Viruses: 

(1)  Eastern  Equine  Encephalitis  virus. 

(2)  Nipah  and  Hendra  Complex 
viruses.     ""^ 

(3)  Rift  Valley  fever  virus. 

(4)  Venezuelan  Equine  Encephalitis 
virus. 

(b)  Bacteria: 

(\)  Bacillus  anthmcis. 

(2)  Brucella  abortus. 

(3)  Brucella  melitensis. 

(4)  Bncella  suis. 

(5)  Burkholderia  mallei  (formerly 
Pseudomonas  mallei). 

(6)  Burkholderia  pseudomallei 
(formerly  Pseudomonas  pseudomallei]. 

(7)  Botuliniun  neurotoxin  producing 
species  of  Clostridium. 

(8)  Coxiella  burnetii. 

(9)  Fmncisella  tularensis. 

(c)  Fxmgi:  Coccidioides  immitis. 

(d)  Toxins: 

(1)  Botulinum  neurotoxins. 

(2)  Clostridium  perfringens  epsilon 
toxin. 

(3)  Shigatoxin. 

(4)  Staphylococcal  enterotoxins. 

(5)  T-2  toxin. 
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(e)  Genetic  elements,  recombinant 
nucleic  acids,  and  recombinant 
organisms: 

(1)  Select  agent  viral  nucleic  acids 
(synthetic  or  naturally  derived, 
contiguous  or  fragmented,  in  host 
chromosomes  or  in  expression  vectors) 
that  can  encode  infectious  and/or 
replication  competent  forms  of  any  of 
the  select  agent  viruses. 

(2)  Nucleic  acids  (synthetic  or 
naturally  derived)  that  encode  for  the 
functional  fonn(s)  of  any  of  the  toxins 
listed  in  paragraph  (d)  of  this  section  if 
the  nucleic  acids: 

(i)  Are  in  a  vector  or  host 
chromosome; 

(ii)  Can  be  expressed  in  vivo  or  in 
vitro;  or 

(iii)  Are  in  a  vector  or  host 
chromosome  and  can  be  expressed  in 
vivo  or  in  vitro. 

(3)  Viruses,  bacteria,  fungi,  and  toxins 
listed  in  paragraphs  (a)  through  (d)  of 
this  section  that  have  been  genetically 
modified. 

(f)  Exclusions: 

(1)  This  section  does  not  include  any 
select  agent  or  toxin  that  is  in  its 
naturally  occurring  environment 
provided  that  it  has  not  been 
intentionally  introduced,  cultivated, 
collected,  or  otherwise  extracted  from 
its  natural  source. 

(2)  This  section  does  not  include  non- 
viable select  agent  organisms  or 
nonfunctional  toxins. 

(3)  Paragraph  (a)  does  not  include  the 
vaccine  strain  of  Rift  Valley  fever  virus 
(MP-12)  or  Venezuelan  Equine 
encephalitis  virus  vaccine  strain  TC-83. 

(4)  Paragraph  (d)  of  this  section  does 
not  include  the  following  toxins  (in  the 
purified  form  or  in  combinations  of  piu-e 
and  impure  forms)  if  the  aggregate 
amount  under  the  control  of  a  principal 
investigator  does  not,  at  any  time, 
exceed  the  amount  specified:  0.5  mg  of 
Botulinum  neurotoxins;  5  mg  of 
Staphylococcal  enterotoxins;  100  mg  of 
Clostridium  perfringens  epsilon  toxin; 
100  mg  of  Shigatoxin;  or  1,000  mg  of  T- 
2  toxin. 

(5)  The  HHS  Secretary,  after 
consultation  with  the  USDA  Secretary, 
may  exclude  from  this  section 
attenuated  strains  of  overlap  select 
agents  or  toxins  upon  a  determination 
that  they  do  not  pose  a  severe  threat  to 
the  public  health  and  safety  and  do  not 
meet  the  criteria  in  9  CFR  part  121  for 
inclusion.  To  apply  for  an  exclusion,  an 
applicant  must  submit  a  request  in 
writing  in  accordance  with  §  73.21  to 
the  HHS  Secretary  or  the  USDA 
Secretary  in  accordance  with  9  CFR  part 
121,  establishing  that  the  attenuated 
strain  is  eligible  for  exclusion.  In 
response  to  an  application  submitted  to 


the  HHS  Secretary,  the  HHS  Secretary 
will  provide  a  written  decision  granting 
the  request,  in  whole  or  in  part,  or 
denying  the  request.  An  exclusion  will 
be  effective  upon  notification  to  the 
applicant.  Exclusions  will  be  published 
in  the  notice  section  of  the  Federal 
Register  and  will  be  listed  on  the  CDC 
Web  site  at  http://www.cdc.gov.  Also, 
they  will  be  referenced  in  this  section 
when  changes  are  made  based  on 
periodic  reviews. 

§73.6    Exemptions  from  requirements 
under  this  part. 

(a)  An  entity  is  exempt  from  the 
provisions  of  this  part,  other  than 
§  73.14  (transfer),  provided  that  all  of 
the  following  apply: 

(1)  The  only  activities  conducted  by 
the  entity  that  are  subject  to  this  part 
concern  select  agents  or  toxins  that  are 
contained  in  specimens  or  in  isolates 
from  specimens  presented  for  diagnosis, 
verification,  or  proficiency  testing; 

(2)  Upon  identification  of  a  select 
agent  or  toxin  as  the  result  of  diagnosis 
or  verification,  the  entity  immediately 
reports  to  the  HHS  Secretary  by 
telephone,  facsimile,  or  e-mail  in 
accordance  with  §  73.21  any  of  the 
following:  Variola  major  virus 
(Smallpox  virus)  and  Variola  minor 
(Alastrim),  Bacillus  anthracis,  Yersinia 
pestis,  Botulinum  neurotoxins, 
Francisella  tularensis,  Ebola  viruses, 
Marburg  virus,  Lassa  fever  virus,  and 
South  American  Haemorrhagic  Fever 
viruses  (Junin,  Machupo,  Sabia,  Flexal, 
Guanarito); 

(3)  The  entity  reports  as  required 
under  Federal,  State,  or  local  law,  to 
appropriate  authorities; 

(4)  After  the  diagnosis,  verification,  or 
proficiency  testing,  the  entity  either 
transfers  the  specimens  or  isolates 
containing  a  select  agent  or  toxin  from 
the  specimens  to  a  facility  eligible  for 
receiving  them  under  this  part,  or 
destroys  them  on-site  by  autoclaving, 
incineration,  or  by  a  sterilization  or 
neutralization  process  sufficient  to 
cause  inactivation; 

(5)  The  entity  transfers  or  destroys 
those  select  agents  or  toxins  used  for 
diagnosis  or  testing  within  seven  days 
after  identification,  unless  directed 
otherwise  by  the  Federal  Bureau  of 
Investigation  or  other  law  enforcement 
entity  after  consultation  with  the  HHS 
Secretary;  and 

(6)  The  entity  transfers  or  destroys 
those  select  agents  or  toxins  used  for 
proficiency  testing  within  90  days  after 
receipt;  and 

(7)  The  entity  prepares  a  record  of  the 
identification  and  transfer  or 
destruction  on  CDC  Form  0.1318. 
submits  the  completed  form  to  the  HHS 


Secretary  in  accordance  with  §  73.21 
within  seven  days  after  identification, 
and  maintains  a  copy  of  the  record  for 
a  period  of  three  years. 

(b)  Unless  the  HHS  Secretary  issues 
an  order  to  an  entity  making  specific 
provisions  of  this  part  applicable  to 
protect  the  public  health  and  safety, 
products  that  are,  bear,  or  contain  listed 
select  agents  or  toxins  that  are  cleared, 
approved,  licensed,  or  registered  under 
any  of  the  following  laws,  are  exempt 
from  the  provisions  of  this  part  insofar 
as  their  use  is  only  for  the  approved 
purpose  and  meets  the  requirements  of 
such  laws: 

•    (1)  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.); 

(2)  Section  351  of  the  Public  Health 
Service  Act  pertaining  to  biological 
products  (42  U.S.C.  262); 

(3)  The  Act  commonly  known  as  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151-  -. 
159);  or 

(4)  The  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136  e(  seq). 

(c)  The  HHS  Secretary  may  exempt 
from  the  requirements  of  this  part  on  a 
case-by-case  basis  an  investigational 
product  that  is,  bears,  or  contains  a 
select  agent  or  toxin,  when  such  product 
is  being  used  in  an  investigation 
authorized  under  a  Federal  Act  referred 
to  in  paragraph  (b)  of  this  section  and 
additional  regulation  under  this  part  is 
not  necessary  to  protect  public  health 
and  safety.  To  apply  for  an  exemption 
an  applicant  must  submit  to  the  HHS 
Secretary  in  accordance  with  §  73.21  a 
completed  CDC  Form  0.1317  certifying 
that  the  product  is  being  used  in  an 
investigation  authorized  under  a  Federal 
Act  referred  to  in  paragraph  (b)  of  this 
section,  and  that  additional  regulation 
imder  this  part  is  not  necessary  to 
protect  public  health  and  safety.  The 
HHS  Secretary  shall  make  a 
determination  regarding  the  application 
within  14  calendar  days  after  receipt, 
provided  the  application  meets  all  of  the 
requirements  of  this  section  and  the 
application  establishes  that  the 
investigation  has  been  authorized  under 
the  cited  Act.  The  HHS  Secretary  will 
provide  a  written  decision  granting  the 
request,  in  whole  or  in  part,  or  denying 
the  request.  The  applicant  must  notify 
the  HHS  Secretary  when  an 
authorization  for  an  investigation  no 
longer  exists.  This  exemption 
automatically  ceases  when  such 
authorization  is  no  longer  in  effect. 

(d)  The  HHS  Secretary  may 
temporarily  exempt  an  entity  from  the 
requirements  of  this  part,  ih  whole  or  in 
part,  based  on  a  determination  that  the 
exemption  is  necessary  to  provide  for 
the  timely  participation  of  the  entity  in 
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response  to  a  domestic  or  foreign  public 
health  emergency.  With  respect  to  the 
emergency  involved,  the  exemption  may 
not  exceed  30  days,  except  that  the  HHS 
Secretary  may  grant  one  extension  of  an 
additional  30  days.  To  apply  for  an 
exemption  or  an  extension  of  an 
exemption,  an  applicant  must  submit  to 
the  HHS  Secretary  in  accordance  with 
§  73.21  a  completed  CDC  Form  0.1317 
establishing  the  need  to  provide  for  the 
timely  participation  of  the  entity  in  a 
response  to  a  domestic  or  foreign  public 
health  emergency.  The  HHS  Secretary 
will  provide  a  written  decision  granting 
the  request,  in  whole  or  in  part,  or 
denying  the  request. 

(e)  Upon  request  of  the  USDA 
Secretary,  after  the  USDA  Secretary  has 
granted  an  exemption  under  section 
212(g)(l)(D).of  the  Agricultural 
Bioterrorism  Protection  Act  of  2002 
based  on  a  finding  that  there  is  an 
agricultural  emergency,  the  HHS 
Secretary  may  temporarily  exempt  an 
entity  from  the  applicability  of  the 
requirements  of  this  part,  in  whole  or  in 
part,  to  provide  for  the  timely 
participation  of  the  entity  in  response  to 
the  agricultiual  emergency.  With  respect 
to  the  emergency,  the  exemption  under 
this  part  may  not  exceed  30  days,  except 
that  upon  the  request  of  the  USDA 
Secretary,  the  HHS  Secretary  may  grant 
one  extension  of  an  additional  30  days. 

§73.7    Registration. 

(a)  An  entity  may  not  possess  or  use 
in  the  United  States,  receive  from 
outside  the  United  States,  or  transfer 
within  the  United  States,  any  select 
agent  or  toxin  unless  the  entity  has  been 
granted  a  certificate  of  registration  by 
the  HHS  Secretary  or  the  USDA 
Secretary. 

(b)  To  apply  for  a  certificate  of 
registration  an  entity  must: 

(1)  Obtain  a  registration  application 
number  from  the  HHS  Secretary  and 
then  apply  for  approval  under  §  73.8  for 
the  entity,  the  Responsible  Official,  and 
any  individual  who  owns  or  controls 
the  entity;  and 

(2)  In  accordance  with  §  73.21,  submit 
the  information  requested  to  the  HHS 
Secretary  or  the  USDA  Secretary  as 
specified  in  the  registration  application 
package  (CDC  Form  0.1319). 
Information  submitted  will  be  used  to 
determine  whether  the  applicant  would 
be  eligible  to  conduct  activities  under 
this  part.  Minimum  information 
required  includes: 

(i)  Identification  information  (e.g., 
name,  address,  contact  numbers, 
identification  number  assigned  by  the 
Attorney  General  for  compliance  with 
§  73.8): 


(ii)  The  name,  source,  and 
characterization  information  on  select 
agents  and  toxins  included  in  the 
registration,  and  quantities  held  at  the 
time  of  the  application; 

(iii)  The  location,  including  building 
and  room  and  floor  plans  for  each 
building  and  room,  where  each  select 
agent  or  toxin  will  be  stored  or  used; 

(iv)  Information  addressing  safety, 
security,  emergency  response  plans,  and 
training,  including  descriptions  of  any 
equivalent  measures  adopted  pursuant 
to  §73.1 1(d); 

(v)  The  name,  position,  and 
identification  information  regarding  the 
Responsible  Official,  including  the 
identification  number  assigned  by  the 
Attorney  General  for  compliance  with 
§73.8; 

(vi)  A  list  of  individuals  who  will 
need  access  to  select  agents  and  toxins; 

(vii)  A  certification  statement  signed 
by  the  Responsible  Official  attesting  to 
the  accuracy  of  the  information 
submitted;  and 

(viii)  Any  other  information  necessary 
for  the  determination. 

(c)  An  application  that  covers  any 
HHS  select  agents  or  toxins  (regardless 
of  whether  it  also  covers  overlap  select 
agents  or  toxins)  must  be  submitted  to 
the  HHS  Secretary  in  accordance  with 

§  73.21.  An  application  that  covers  only 
overlap  select  agents  or  toxins  may  be 
submitted  to  either  the  HHS  Secretary  or 
the  USDA  Secretary. 

(d)  A  certificate  of  registration  will  be 
valid  only  for  the  specific  select  agents 
and  toxins,  and  the  specified  activities 
and  locations  that  are  consistent  with 
the  information  provided  by  the  entity 
upon  which  the  certificate  of 
registration  or  amendment  was  granted. 
The  Responsible  Official  must  promptly 
notify  the  HHS  Secretary  in  writing  in 
accordance  with  §  73.21,  if  a  change 
occurs  in  any  information  submitted  to 
the  HHS  Secretary  in  the  application  for 
the  certificate  of  registration  or 
amendments.  This  includes 
modifications  to  the  list  of  individuals 
approved  under  §  73.8,  changes  in  area 
of  work,  or  changes  in  protocols  or 
objectives  of  studies.  To  apply  for  an 
amendment  to  a  certificate  of 
registration  to  add  select  agents  or 
toxins  or  to  change  specified  activities 
or  locations,  an  entity  must  obtain  the 
relevant  portion  of  the  registration 
application  package  and  submit  the 
information  requested  in  the  package  to 
the  agency  that  issued  the  certificate  of 
registration.  The  package  must  be 
submitted  to  the  appropriate  address 
specified  in  the  package. 

(e)  In  response  to  an  application  to  the 
HHS  Secretary  for  a  certificate  of 
registration  or  amendment  for  select 


agents  and  toxins,  the  HHS  Secretary 
will  issue  a  certificate  of  registration  or 
amendment  if  it  is  determined  that  the 
stated  activities  would  be  lawful  (based 
on  information  submitted  by  the 
applicant  or  otherwise  obtained  by  the 
HHS  Secretary)  and  meet  the 
requirements  of  this  part.  Otherwise,  the 
application  for  a  certificate  of 
registration  or  amendment  will  be 
denied.  The  HHS  Secretary  will  issue  a 
certificate  of  registration  or  amendment 
for  an  overlap  select  agent  or  toxin  only 
if  the  USDA  Secretary  concurs  that  the 
requirements  for  obtaining  a  certificate 
of  registration  or  amendment  under  9 
CFR  part  121  have  been  met.  The 
determination  of  whether  a  certificate  of 
registration  or  amendment  will  be 
granted  may  be  contingent  upon 
inspection  or  submission  of  additional 
information. 

(f)  A  certificate  of  registration  will 
cover  activities  at  only  one  general 
physical  location  (a  building  or  a 
complex  of  buildings  at  a  single  mailing 
address). 

(g)  Unless  terminated  sooner  in 
accordance  with  this  paragraph,  a 
certificate  of  registration  will  be  valid 
for  up  to  three  years.  To  obtain  a  new 
certificate  of  registration  an  entity  must 
submit  a  new  application.  (Note:  To 
help  ensure  timely  processing  of  an 
application  for  a  certificate  of 
registration  or  amendment,  the 
applicant  should  submit  the  application 
at  least  eight  weeks  prior  to  the 
expiration  date.) 

(1)  The  HHS  Secretary  will  terminate 
a  certificate  of  registration  based  on  a 
determination  that  the  recipient  no 
longer  conducts  activities  covered  by 
the  certificate. 

(2)  Also,  the  HHS  Secretary  may 
terminate  a  certificate  of  registration 
based  on  a  security  risk  assessment 
under  §  73.8  or  failure  to  comply  with 
the  provisions  of  this  part,  and  may  take 
such  action  immediately  if  necessary  to 
protect  the  public  health  or  safety.  Upon 
such  termination,  any  select  agent  or 
toxin  in  the  possession  of  the  entity 
must  be  destroyed  or  transferred  as 
directed  by  the  HHS  Secretary. 

(h)  An  entity  must  provide  notice  in 
writing  to  the  HHS  Secretary  in 
accordance  with  §  73.21  at  least  five 
business  days  before  destroying  a  select 
agent  or  toxin,  if  the  destruction  would 
be  for  the  purpose  of  discontinuing 
activities  with  a  select  agent  or  toxin 
covered  by  a  certificate  of  registration. 
This  will  allow  the  HHS  Secretary  to 
observe  the  destruction  or  take  odier 
action  as  appropriate. 
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f  73.8    Security  risk  assessment 

(a)  An  entity  may  not  possess  or  use 
in  the  United  States,  receive  itom 
outside  the  United  States,  or  transfer 
within  the  United  States,  any  select 
agent  or  toxin  imless  approved  by  the 
HHS  Secretary  or  the  USDA  Secretary 
based  on  a  seciuity  risk  assessment  by 
the  Attorney  General.  This  paragraph 
does  not  apply  to  Federal.  State,  or  local 
governmental  agencies,  but  does  apply 
to  the  Responsible  Official  and  others 
working  for  or  otherwise  acting  on 
behalf  of  such  agencies. 

(b)  An  entity  may  not  provide  an 
individual  access  to  a  select  agent  or 
toxin  and  an  individual  may  not  access 
a  select  agent  or  toxin,  unless  the 
individual  is  approved  by  the  HHS 
Secretary  or  the  USDA  Secretary,  based 
on  a  security  risk  assessment  by  the 
Attorney  General. 

(c)  To  obtain  a  security  risk 
assessment  under  this  section,  an  entity 
must  submit  to  the  Attorney  General  the 
information  requested  for  the  entity,  the 
Responsible  Official,  any  individual 
who  owns  or  controls  the  entity,  and 
any  other  individuals  required  to  obtain 
approval  under  this  section.  The 
determinations  regarding  approval  will 
be  made  by  the  agency  that  is 
responsible  for  making  determinations 
regarding  the  corresponding  fcertificate 
of  registration.  An  entity  will  receive 
prompt  notice  of  action  taken  in 
response  to  a  request  for  approval  for 
the  entity,  the  Responsible  Official,  and 
individuals.  An  individual  will  receive 
prompt  notice  of  a  denial  of  approval. 

(d)  The  Attorney  General  win  conduct 
a  security  risk  assessment  on  entities 
and  individuals  whose  identifying 
information  is  properly  submitted. 
Based  on  the  security  risk  assessment, 
the  Attorney  General  will  notify  the 
HHS  Secretary  if  the  Attorney  General 
identifies  any  entity,  individual  who 
owns  or  controls  the  entity,  or  any  other 
individual  who  is: 

(1)  A  restricted  person  under  18 
U.S.C.  175b;  or 

(2)  Reasonably  suspected  by  any 
Federal  law  enforcement  or  intelligence 
agency  of: 

(i)  Committing  a  crime  specified  in  18 
U.S.C.  2332b(g)(5); 

(ii)  Having  a  knowing  involvement 
with  an  organization  that  engages  in 
domestic  or  international  terrorism  (as 
defined  in  18  U.S.C.  2331)  or  with  any 
other  organization  that  engages  in 
intentional  crimes  of  violence;  or 

(iii)  Being  an  agent  of  a  foreign  power 
(as  defined  in  50  U.S.C.  1801). 

(e)  The  HHS  Secretary  will  deny  or 
revoke  access  to  any  select  agent  or 
toxin  to  an  entity  or  individual 
identified  by  the  Attorney  General  as  a 


restricted  person  under  paragraph  (d)(1). 
The  HHS  Secretary  will  deny  or  revoke 
access  to  any  select  agent  or  toxin  to  an 
entity  or  individual  identified  by  the 
Attorney  General  as  meeting  the  criteria 
of  paragraph  (d)(2)  unless  determined 
by  the  HHS  Secretary  to  be  warranted  in 
the  interest  of  the  public  health  and 
safety  or  national  security.  For 
individuals  meeting  the  criteria  of 
paragraph  (d)(2)  the  HHS  Secretary  may 
provide  a  limited  approval  for  a 
specified  time  based  upon  the  finding 
that  circumstances  warrant  such  action 
in  the  interest  of  the  public  health  and 
safety  or  national  security. 

(f)  Unless  a  shorter  period  is  granted 
imder  paragraph  (e)  of  this  section,  an 
approval  for  an  entity  or  individual 
under  this  section  will  be  valid  for  five 
years  unless  terminated  sooner.  The 
HHS  Secretary  may  terminate  an 
approval  for  an  entity  or  an  individual 
based  on  a  request  from  the  entity  or 
individual,  a  security  risk  assessment 
under  this  section,  or  a  failure  to 
comply  with  the  provisions  of  this  part, 
and  may  take  such  action  immediately 
if  necessary  to  protect  the  public  health 
and  safety,  or  national  security. 

(g)  The  HHS  Secretary  will  request  the 
Attorney  General  to  expedite  the  review 
process  for  an  individual  and  will  take 
action  to  expedite  the  HHS  Secretary's 
review  process  for  an  individual  upon  a 
shovnng  of  good  cause  [e.g.,  public 
health  or  agricultiual  emergencies, 
national  secm^ity,  impending  expiration 
of  a  research  grant,  a  short-term  visit  by 
a  prominent  researcher).  To  apply  for  an 
expedited  review,  an  entity  must  submit 
a  request  in  writing  in  accordance  with 
§  73.21  to  the  HHS  Secretary 
establishing  the  need  for  such  action. 
The  HHS  Secretary  will  provide  a 
written  decision  granting  the  request,  in 
whole  or  in  part,  or  denying  the  request. 

§73.9    Responsible  Official. 

(a)  As  a  condition  of  conducting 
activities  regulated  under  this  part,  an 
entity  must  identify  and  authorize  an 
individual  as  the  Responsible  Official. 
The  Responsible  Official  may  identify 
one  or  more  individuals,  any  of  whom 
may  serve  as  the  Alternate  Responsible 
Official  when  the  Responsible  Official  is 
unavailable.  The  Responsible  Official 
and  all  individuals  identified  to  serve  as 
the  Alternate  Responsible  Official  must 
meet  all  of  the  qualifications  for  a 
Responsible  Official.  The  Responsible 
Official  and  all  Alternate  Responsible 
Officials  must: 

(1)  Be  approved  under  §  73.8; 

(2)  Be  familiar  with  the  requirements 
of  this  part;  and 


(3)  Have  authority  and  responsibility 
to  ensine  that  the  requirements  of  this 
part  are  met.  on  behalf  of  the  entity. 

(b)  For  purposes  of  this  part,  the 
Alternate  Responsible  Official  acting  in 
the  absence  of  the  Responsible  Official 
may  conduct  all  of  those  activities 
required  luider  this  part  to  be  performed 
by  the  Responsible  Official. 

(c)  The  Responsible  Official  is 
responsible  for  ensuring  compliance 
with  the  regulations,  including: 

(1)  Developing  and  implementing 
safety,  security  and  emergency  response 
plans  in  accordance  with  §  73,10 — 
§73.12: 

(2)  Allowing  only  approved 
individuals  to  have  access  to  select 
agents  or  toxins  in  accordance  with 
§73.8  and  §73.11: 

(3)  Providing  appropriate  training  for 
safety,  security  and  emergency  response 
in  accordance  with  §  73.13; 

(4)  Transferring  select  agents  or  toxins 
in  accordance  with  §  73.14; 

(5)  Providing  timely  notice  of  any 
theft,  loss,  or  release  of  a  select  agent  or 
toxin  in  accordance  with  §  73.13; 

(6)  Maintaining  detailed  records  of 
information  necessary  to  give  a 
complete  accounting  of  all  activities 
related  to  select  agents  or  toxins  in 
accordance  with  §  73.15. 

(7)  The  reporting  of  the  identification 
of  a  select  agent  or  toxin  as  a  result  of 
diagnosis,  verification  or  proficiency 
testing  in  accordance  with  §  73.6. 

§73.10    Safety. 

(a)  An  entity  subject  to  the  provisions 
of  this  part,  must  develop  and 
implement  a  safety  plan.  In  developing 
a  safety  plan,  an  entity  should  consider: 

(1)  Ine  biosafety  standards  and 
requirements  for  BSL  2,  3,  or  4 
operations,  as  they  pertain  to  the 
respective  select  agents,  that  are 
contained  in  the  CDC/NIH  publication, 
"Biosafety  in  Microbiological  and 
Biomedical  Laboratories,"  including  all 
appendices  except  Appendix  F.  Copies 
may  be  obtained  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  371954,  Pittsburgh,  Pennsylvania, 
75250-7954  or  call  in  the  Washington. 
DC  metropolitan  area  202-512-1800  or 
outside  that  area  call  toll  free  1-866- 
512-1800.  Copies  may  be  inspected  at 
the  Centers  for  Disease  Control  and 
Prevention.  1600  Clifton  Road,  Mail 
Stop  E-79,  Atlanta,  Georgia.  This 
publication  is  also  available  on  the  CDC 
Web  site  at  http://www.cdc.gov. 

(2)  The  specific  requirements  for 
handling  toxins  found  in  29  CFR 
1910.1450,  "Occupational  Exposure  to 
Hazardous  Chemicals  in  Laboratories" 
and/or  29  CFR  1910.1200,  "Hazard 
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Communication,"  whichever  applies 
and  specific  provisions  for  handling 
toxins  found  in  Appendix  I  in  the  CDC/ 
NIH  publication,  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories," 

(3)  For  provisions  of  the  safety  plan 
relating  to  genetic  elements, 
recombinant  nucleic  acids  and 
recombinant  organisms,  the  "NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,"  (NIH 
Guidelines).  This  includes,  among  other 
things,  provisions  regarding  risk 
assessment,  physical  containment, 
biological  containment,  and  local 
review  and  applies  to  all  recombinant 
DNA  research,  regardless  of  funding. 
Copies  may  be  obtained  from  the 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road.  Mail 
Stop  E-79,  Adanta,  Georgia,  30333. 
Copies  may  be  inspected  at  the  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road,  Mail  Stop  E-79, 
Atlanta,  Georgia.  The  "NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules,"  is  also  available  on 
the  CDC  Web  site  at  http://www.cdc.gov. 

(b)  The  Responsible  Official  or  his  or 
her  designee  must  conduct  regular 
inspections  (at  least  annually)  of  the 
laboratory  where  select  agents  and 
toxins  are  stored  or  used  to  ensure 
compliance  with  all  of  the  procediu^s 
and  protocols  of  the  safety  plan.  The 
results  of  these  inspections  must  be 
documented,  and  any  deficiencies 
identified  during  inspections  must  be 
corrected. 

(c)  An  entity  may  not  conduct  the 
following  experiments  unless  approved 
by  the  HHS  Secretary  after  consultation 
with  experts: 

(1)  Experiments  utilizing  recombinant 
DNA  that  involve  the  deliberate  transfer 
of  a  drug  resistance  trait  to  select  agents 
that  are  not  known  to  acquire  the  trait 
natiually,  if  such  acquisition  could 
compromise  the  use  of  the  drug  to 
control  disease  agents  in  humans, 
veterinary  medicine,  or  agriculture. 

(2)  Experiments  involving  the 
deliberate  formation  of  recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  select  toxins  lethal  for 
vertebrates  at  an  LX)50  <  100  ng/kg  body 
weight. 

(a)  [Reserved) 

f  73.11    Swurity. 

(a)  An  entity  must  develop  and 
implement  a  seciuity  plan  establishing 
policy  and  procedures  that  ensure  the 
security  of  areas  containing  select  agents 
and  toxins.  The  security  plan  must  be 
based  on  a  systematic  approach  in 
which  threats  are  defined, 
vulnerabilities  are  examined,  and  risks 


associated  with  those  viUnerabilities  are 
mitigated  with  a  security  systems 
approach. 
■  (b)  The  plan  must: 

(1)  Describe  inventory  control 
procedures,  minimal  education  and 
experience  criteria  for  those  individuals 
with  access  to  select  agents  or  toxins, 
physical  security,  and  cyber  security; 

(2)  Contain  provisions  for  routine 
cleaning,  maintenance,  and  repairs; 
provisions  for  training  personnel  in 
security  procedures;  provisions  for 
securing  the  area  {e.g.,  card  access,  key 
pads,  locks)  and  protocols  for  changing 
access  numbers  or  locks  following  staff 
changes; 

(3)  Describe  procedures  for  loss  or 
compromise  of  keys,  passwords, 
combinations,  etc.; 

(4)  Contain  procedures  for  reporting 
suspicious  persons  or  activities,  loss  or 
theft  of  listed  agents  or  toxins,  release  of 
listed  agents  or  toxins,  or  alteration  of 
inventory  records; 

(5)  Contain  provisions  for  the  control 
of  access  to  containers  where  listed 
agents  and  toxins  are  stored;  and 
procedures  for  reporting  and  removing 
unauthorized  persons; 

(6)  Contain  provisions  for  ensuring 
that  all  individuals  with  access, 
including  workers  and  visitors, 
understand  security  requirements  and 
are  trained  and  equipped  to  follow 
established  procedures; 

(7)  Establish  procedures  for  reporting 
and  removing  unauthorized  persons; 
and 

(8)  Establish  procedures  for  securing 
the  area  when  individuals  approved 
under  §  73.8  are  not  present  (e.g.,  card 
access  system,  key  pads,  locks), 
including  protocols  for  changing  access 
numbers  or  locks  following  staff 
changes. 

(c)  The  security  plan  must  be 
reviewed  by  the  RO  at  least  annually 
and  after  any  incident. 

(d)  With  respect  to  areas  containing 
select  agents  and  toxins,  the  entity  must 
adhere  to  the  following  security 
requirements  or  implement  measures  to 
achieve  an  equivalent  or  greater  level  of 
security  as  the  provisions  below: 

(1)  Allow  unescorted  access  only  to 
individuals  who  have  been  approved 
under  §  73.8  and  who  are  performing  a 
specifically  authorized  function  diuing 
hours  required  to  perform  the  defined 
job  (including  delivery  to  an  outside 
shipping  agent  for  transportation  in 
commerce); 

(2)  Allow  individuals  not  approved 
under  §  73.8  to  conduct  routine 
cleaning,  maintenance,  repairs,  and 
other  non-laboratory  functions  only 
when  escorted  and  continually 


monitored  by  individuals  approved 
under  §  73.8; 

(3)  Provide  for  the  control  of  access  to 
containers  where  select  agents  and 
toxins  are  stored  by  requiring  freezers, 
refrigerators,  cabinets,  and  other 
containers  where  stocks  of  select  agents 
and  toxins  are  stored  to  be  locked  {e.g., 
card  access  system,  lock  boxes)  when 
they  are  not  in  the  direct  view  of 
approved  staff,  and  by  using  other 
monitoring  measiu^s  as  needed,  such  as 
video  surveillance; 

(4)  Require  the  inspection  of  all 
packages  upon  entry  to  and  exit  from 
the  area; 

(5)  Establish  a  protocol  for  intra-entity 
transfers,  including  provisions  for 
ensuring  that  the  packaging,  and 
movement  from  a  laboratory  to  another 
laboratory  or  from  a  laboratory  to  a 
shipping  place,  is  conducted  under  the 
supervision  of  an  individual  approved 
under  §  73.8; 

(6)  Require  that  each  approved 
individual  under  73.8  does  not  share 
with  any  other  person,  his  or  her  unique 
means  {e.g.,  keycards  or  passwords)  of 
accessing  the  area  or  select  agent  or 
toxin; 

(7)  Require  that  edch  individual 
approved  under  §  73.8  report  any  of  the 
following  immediately  to  the 
Responsiblie  Official: 

(i)  Any  loss  or  compromise  of  their 
keys,  passwords,  combinations,  etc.; 

(ii)  Any  suspicious  persons  or 
activities; 

(iii)  Any  loss  or  theft  of  select  agents 
or  toxins; 

(iv)  Any  release  of  select  agents  or 
toxins;  and 

(v)  Any  sign  that  inventory  and  use 
records  of  select  agents  or  toxins  have 
been  altered  or  otherwise  compromised. 

(e)  The  entity  must  separate  areas 
where  select  agents  and  toxins  are 
stored  or  used  bom  the  public  areas  of 
the  buildings. 

(f)  Upon  termination  of  the  use,  a 
select  agent  or  toxin  must  be 

(1)  Securely  stored  in  accordance  with 
the  requirements  of  this  section; 

(2)  Transferred  to  another  registered 
facility  in  accordance  with  §  73.14;  or 

(3)  Destroyed  on-site  by  autoclaving, 
incineration,  or  another  recognized 
sterilization  or  neutralization  process. 

f  73.12    Einargsncy  raspons*. 

(a)  An  entity  required  to  register 
under  this  part  must  develop  and 
implement  an  emergency  response  plan 
that  meets  the  requirements  of  OSHA 
Hazardous  waste  operations  and 
emergency  response  standard  at  29  CFR 
1910.120.  Nothing  in  this  section  is  to 
supersede  or  preempt  the  enforcement 
of  the  emergency  response  requirements 
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imposed  by  the  other  statute  or 
regulation. 

lb)  The  emergency  response  plan 
must  be  coordinated  with  any  entity- 
wide  plans.  The  plan  must  address  such 
events  as  bomb  threats,  severe  weather 
(hurricanes,  floods),  earthquakes,  power 
outages,  and  other  natiual  disasters  or 
emergencies. 

(c)  The  emergency  response  plan  must 
address  the  following: 

(1)  The  hazards  associated  with  the 
use  of  the  select  agents  and  toxins; 

(2)  Any  hazards  associated  with 
response  actions  that  could  lead  to  a 
spread  of  a  select  agent  or  toxin; 

(3)  Planning  and  coordination  with 
outside  parties; 

(4)  Personnel  roles,  lines  of  authority, 
training,  and  conununication; 

(5)  Emergency  recognition  and 
prevention; 

(6)  Safe  distances  and  places  of 
refuge; 

(7)  Site  security  and  control; 

(8)  Evacuation  routes  and  procedures; 

(9)  Decontamination; 

(10)  Emergency  medical  treatment 
and  first  aid; 

(11)  Emergency  alerting  and  response 
procediu-es; 

(12)  Critique  of  response  and  follow- 
up; 

(13)  Personal  protective  and 
emergency  equipment;  and 

(14)  Special  procedures  needed  to 
address  the  hazards  of  specific  agents. 

§73.13    Training. 

(a)  An  entity  required  to  register 
under  this  part  and  falls  outside  of  the 
OSHA  Bloodbome  Pathogen  Standard 
29  CFR  1910.1030(a)  must  provide 
information  and  training  on  safety  and 
seciu-ity  for  working  with  select  agents 
and  toxins  to  each  individual  approved 
for  access  under  §  73.8  and  each 
unapproved  individual  working  in,  or 
visiting,  areas  where  select  agents  and 
toxins  are  handled  or  stored.  The 
information  and  training  must  meet  the 
requirements  of  this  section  and  must 
ensure  that  all  individuals  who  work  in, 
or  visit,  the  areas  understand  the 
hazards  of  select  agents  and  toxins 
present  in  the  area. 

(b)  The  entity  must  provide 
information  and  training  at  the  time  of 
an  individual's  initial  assignment  to  a 
work  area  where  select  agents  or  toxins 
are  present  and  prior  to  assignments 
involving  new  exposure  situations.  The 
entity  must  provide  reft^sher  training 
annually. 

(c)  The  Responsible  Official  must 
provide  appropriate  training  in  safety, 
containment,  and  security  to  all 
individuals  with  access  to  areas  where 
select  agents  and  toxins  are  handled  or 
stored. 


(d)  In  lieu  of  initial  training  for  those 
individuals  already  involved  in 
handling  select  agents  or  toxins,  the 
Responsible  Official  may  certify  in 
writing  that  the  individual  has  the 
required  knowledge,  skills,  and  abilities 
to  safely  carry  out  the  duties  and 
responsibilities. 

(e)  The  entity  must  ensure  that  each 
individual  with  access  to  areas  where 
select  agents  or  toxins  are  handled  or 
stored  received  and  imderstood  the 
training  required  by  this  section  imless 
certified  under  paragraph  (d)  of  this 
section.  The  entity  must  record  the 
identity  of  the  individual  trained,  the 
date  of  training,  and  the  means  used  to 
verify  that  the  employee  understood  the 
training. 

§73.14    Transfers. 

A  select  agent  or  toxin  may  not  be 
transferred  from  one  entity  to  another 
entity  within  the  United  States 
(regardless  of  whether  the  transfer  is 
interstate  or  intrastate),  or  received  by 
an  entity  in  the  United  States  from  an 
entity  outside  the  United  States,  unless: 

(a)  The  sender: 

(1)  Has  a  certificate  of  registration  that 
covers  the  transfer  of  the  particular 
select  agent  or  toxin  to  be  transferred, 

(2)  Meets  the  exemption  requirements 
under  §  73.6  (a)  for  the  particular  select 
agent  or  toxin  to  be  transferred,  or 

(3)  Is  transferring  the  select  agent  or     • 
toxin  from  outside  the  United  States 
(and  all  import  requirements  are  met); 

(b)  The  recipient  has  a  certificate  of 
registration  that  includes  the  particular 
select  agent  or  toxin  to  be  transferred; 

(c)  Prior  to  the  transfer,  the  recipient 
and  sender  completes  CDC  Form  EA- 
101,  and  the  recipient  submits  to  the 
HHS  Secretary  in  accordance  with 

§  73.21  a  completed  CDC  Form  EA-101. 

(d)  CDC  has  authorized  the  transfer 
based  on  the  finding  that  the  recipient 
has  a  certificate  of  registration  covering 
the  transfer  of  the  select  agent  or  toxin; 

(e)  The  sender  complies  with  all 
applicable  laws  concerning  packaging 
and  shipping; 

(f)  The  Responsible  Official  of  the 
recipient  provides  a  completed  paper 
copy  or  facsimile  transmission  of  CDC 
Form  EA-101  to  the  sender  and  to  the 
HHS  Secretary  within  2  business  days  of 
receipt  of  the  select  agent  or  toxin;  and 

(g)  The  recipient  immediately  reports 
to  die  HHS  Secretary  if  the  select  agent 
or  toxin  has  not  been  received  within  48 
hours  after  the  expected  delivery  time, 
or  if  the  package  received  containing 
select  agents  or  toxins  has  been  leaking 
or  was  otherwise  damaged. 

(h)  When  the  select  agents  or  toxins 
are  consumed  or  destroyed  after  a 
transfer,  the  recipient  must  within  five 


business  days  report  such  fact  to  the 
HHS  Secretary  in  accordance  with 
§  73.21  on  a  CDC  Form  EA-101. 

Note  to  §  73.14:  This  section  does  not  cover 
transfers  within  an  entity  when  the  sender 
and  the  recipient  are  covered  by  the  same 
certificate  of  registration. 

§73.15    Records. 

The  Responsible  Official  must 
maintain  complete  records  relating  to 
the  activities  covered  by  this  Part.  Such 
records  include: 

(a)  An  entity  required  to  register 
under  this  part  must  maintain  an  .up-to- 
date,  accurate  list  of  the  individuals 
approved  imder  §  73.8  for  access  to 
select  agents  and  toxins. 

(b)  The  entity  must  maintain  an 
accurate,  current  inventory  of  each 
select  agent  and  toxin  held.  The 
inventory  records  must  include  the 
following  information  for  each  select 
agent  and  toxin: 

(1)  The  name,  characteristics,  and 
source  data; 

(2)  The  quantity  held  on  the  date  of 
the  first  inventory  (toxins  only); 

(3)  The  quantity  acquired,  the  source, 
and  date  of  acquisition; 

(4)  The  quantity,  volume,  or  mass 
destroyed  or  otherwise  disposed  of  and 
the  date  of  each  such  action; 

(5)  The  quantity  used  and  date(s)  of 
the  use  (toxins  only); 

(6)  The  quantity  transferred,  the  date 
of  transfer,  and  individual  to  whom  it 
was  transferred  (this  includes  transfers 
within  an  entity  when  the  sender  and 
the  recipient  are  covered  by  the  same 
certificate  of  registration); 

(7)  The  current  quantity  held  (toxins 
only); 

(8)  Any  select  agent  or  toxin  lost, 
stolen,  or  otherwise  unaccounted  for; 
and 

(9)  A  written  explanation  of  any 
discrepancies. 

(c)  The  entity  must  maintain  the 
following  records: 

(1)  For  access  to  the  select  agents  or 
toxins: 

(i)  The  name  of  each  individual  who 
has  accessed  any  select  agent  or  toxin; 

(ii)  The  select  agent  or  toxin  used; 

(iii)  The  date  when  the  select  agent  or 
toxin  was  removed,  if  removed  from 
long-term  storage  or  holdings  for  stock 
culttues; 

(iv)  The  quantity  remoyed  (toxins 
only); 

(v)  The  date  the  select  agent  or  toxin 
was  retiuTied  to  the  long-term  storage  or 
holdings  for  stock  cultures;  and 

(vi)  TTie  quantity  rettimed  (toxins 
only); 

(2)  For  access  to  the  area  where  select 
agents  are  used  or  stored: 
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(i)  The  name  of  each  individual  who 
has  accessed  the  area; 

(ii)  The  date  and  time  the  individual 
entered  the  area; 

(iii)  The  date  and  time  the  individual 
left  the  area;  and 

(iv)  For  individuals  not  approved 
under  §  73.8,  the  individual  approved 
under  §  73.8  who  accompanied  the 
unapproved  individual  into  the  area. 

(d)  The  entity  must  implement  a 
system  to  ensure  that  all  records  and 
databases  created  under  paragraphs  (b) 
and  (c)  of  this  section  are  accurate,  and 
that  the  authenticity  of  records  may  be 
verified. 

(e)  The  entity  must  create  a  record 
concerning  inspections  conducted 
under  §  73.10(b). 

(f)  Safety,  security,  and  emergency 
response  plans. 

(g)  Training  records. 

(h)  Transfer  documents  (CDC  Form 
EA-101)  and  permits. 

(i)  Safety  and  security  incident 
reports. 

(j)  The  entity  must  maintain  all 
records  created  imder  this  part  for  three 
years. 

{73.16    Inspections. 
The  HHS  Secretary,  without  prior 

notification  and  with  or  without  cause, 
shall  be  allowed  to  inspect  any  site  at 
which  activities  regulated  by  this  part 
are  conducted  and  shall  be  allowed  to 
inspect  and  copy  any  records  relating  to 
the  activities  covered  by  this  part. 

§73.17    Notlficstion  for  ttMft,  loss,  or 


(a)  Upon  discovery  of  a  theft  or  loss 
of  a  select  agent  or  toxin,  an  entity 
required  to  register  under  this  part  must 
immediately  notify  the  HHS  Secretary 
and  State  and  local  law  enforcement. 
The  notification  must  be  reported  to  the 
HHS  Secretary  by  either  telephone, 
facsimile,  or  e-mail  in  accordance  with 
§73.21. 

(b)  Thefts  or  losses  must  be  reported 
whether  the  select  agent  or  toxin  is 
subsequently  recovered  or  the 
responsible  parties  are  identified. 

(c)  When  reporting  a  theft  or  loss,  the 
entity  must  provide  the  following 
information: 

(1)  The  name  of  the  select  agent  or 
toxin  and  any  identifying  information 
(e.g.,  strain  or  other  characterization 
information); 

(2)  An  estimate  of  the  quantity  lost  or 
stolen; 

(3)  An  estimate  of  the  time  during 
which  the  theft  or  loss  occiured;  and 

(4)  The  location  (building,  room)  from 
which  the  theft  or  loss  occurred. 

(d)  The  entity  shall  immediately 
notify  the  HHS  Secretary  and  State  and 


local  public  health  agencies  of  any 
release  of  a  select  agent  or  toxin  causing 
occupational  exposiue  or  release 
outside  of  the  primary  containment 
barriers.  The  report  must  be  made  to  the 
HHS  Secretary  by  telephone,  facsimile, 
pr  e-mail  in  accordance  with  §  73.21. 

(e)  When  reporting  a  release,  the 
entity  must  provide  the  following 
information: 

(1)  The  name  of  the  select  agent  or 
toxin  and  any  identifying  information 
(e.g.,  strain  or  other  characterization 
information); 

(2)  An  estimate  of  the  quantity 
released; 

(3)  The  time  and  duration  of  the 
release; 

(4)  The  environment  into  which  the 
release  occiured  [e.g.,  in  building  or 
outside  of  building,  waste  system); 

(5)  The  location  (building,  room)  fit)m 
which  the  release  occiured; 

(6)  The  niunber  of  individuals 
potentially  exposed  at  the  facility. 

(7)  Actions  taken  to  respond  to  the 
release;  and 

(8)  Hazards  posed  by  the  release. 

(f)  Within  seven  calendar  days  of 
theft,  loss,  or  release,  the  entity  must 
submit  a  follow-up  report  in  writing  to 
the  HHS  Secretary  on  CDC  Form  0.1316 
in  accordance  with  §  73.21. 

{73.18    Administrative  review. 

.     An  entity  may  obtain  review  of  a 
decision  denying  or  revoking  a 
certificate  of  registration  under  §  73.7 
and  the  affected  entity  or  individual 
may  obtain  review  of  a  decision  denying 
or  revoking  approval  under  §  73.8  by 
requesting  such  review  in  writing 
within  30  calendar  days  after  the 
adverse  decision.  The  request  for  review 
must  state  the  factual  basis  for  the 
review,  which  will  be  carried  out  in 
accordance  with  42  U.S.C.  262a(e)(7). 
Where  the  adverse  decision  is  in  whole 
or  in  part  based  upon  notification  by  the 
Attorney  General  under  42  U.S.C.  262a 
(e)(3),  the  request  for  review  will  be 
forwarded  to  the  Attorney  General  for 
the  Attorney  General's  review  and  final 
notification  to  the  HHS  Secretary. 

{73.19    Civil  money  penalties. 

(a)  The  hispector  General  of  the 
Department  of  Health  and  Human 
Services  is  delegated  authority  to 
conduct  investigation  and  to  impose 
civil  money  penalties  against  any 
individual  or  entity  in  accordance  with 
regulations  in  42  CFR  part  1003  for 
violation  of  the  regulations  in  this  part, 
as  authorized  by  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002  (Public  Law 
107-188).  The  delegation  of  authority 
includes  all  powers  contained  in  section 


6  of  the  Inspector  General  Act  of  1978 
(5  U.S.C.  App.). 

(b)  The  administrative  law  judges  in, 
assigned  to,  or  detailed  to  the 
Departmental  Appeals  Board  (DAB) 
have  been  delegated  authority  to 
conduct  hearings  and  to  render 
decisions  with  respect  to  the  imposition 
of  civil  money  penalties,  as  authorized 
by  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Public  Law  107- 
188).  This  delegation  includes,  but  is 
not  limited  to,  the  authority  to 
administer  oaths  and  affirmations,  to 
subpoena  witnesses  and  documents,  to 
examine  witnesses,  to  exclude  or 
receive  and  give  appropriate  weight  to 
materials  and  testimony  offered  as 
evidence,  to  make  findings  of  fact  and 
conclusions  of  law,  and  to  determine 
the  civil  money  penalties  to  be  imposed. 

(c)  The  DAB  of  the  Department  of 
Health  and  Human  Services  is  delegated 
authority  to  make  final  determinations 
with  respect  to  the  imposition  of  civil 
money  penalties  for  violations  of  the 
regulations  of  this  part. 

§73.20    Criminal  Penalties. 

The  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Public  Law  107- 
188)  provides  specific  criminal 
penalties  for  violation  of  provisions  of 
this  part.  This  is  in  addition  to  any  other 
criminal  penalties  that  would  apply  for 
violation  of  provisions  of  this  part. 

{73.21     SutHnlssions  and  fonns. 

(a)  CDC  forms  referred  to  in  this  part, 
including  registration  application 
packages,  may  be  obtained  on  the  Select 
Agent  Program  Web  site  at  http:// 
www.cdc.gov,  or  by  requesting  them  in 
writing  ft-om  the  Select  Agent  Program, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE., 
Mail  Stop  E  79,  Atlanta,  Georgia  30333. 
Forms  (including  any  required 
attachments)  must  be  submitted  in 
accordance  with  the  instructions  on  the 
form. 

(b)  Applications,  requests, 
notifications,  and  other  information 
required  to  be  submitted  to  the  HHS 
Secretary  in  writing,  but  not  required  to 
be  on  a  form,  unless  otherwise 
specified,  must  be  submitted  to  the 
Select  Agent  Program,  Center  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE.,  Mail  Stop  E  79, 
Atlanta,  Georgia  30333,  or  by  e-mail  at 
lrsat@cdc.gov. 

(c)  Information  not  required  to  be 
submitted  to  the  HHS  Secretary  on  a 
form  may  be  submitted  to  the  Select 
Agent  Program,  Center  for  Disease 
Control  and  Prevention,  1600  Clifton 
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Road,  NE..  Mail  Stop  E  79,  Atlanta, 
Georgia  30333,  or  by  e-mail  at 
Irsal^dc.gov. 

(d)  If  an  application  or  request 
submitted  to  the  HHS  Secretary  is 
incomplete  or  additional  information  is 
needed  to  allow  the  decision  maker  to 
make  a  determination,  the  HHS 
Secretary  will  notify  the  applicant  or 
requester  in  writing  of  the  deficiency 
and. request  additional  information.  If 
the  applicant  or  requester  fails  to 
respond  within  30  calendar  days  (or 
within  such  time  period  agreed  upon  by 
the  applicant  or  requester  and  the  HHS 
Secretary)  the  application  or  request 
will  be  deemed  abandoned. 

(e)  You  may  request  forms  or  other 
information  from  the  USDA  at  the 
following  address:  APHIS,  Veterinary 
Services,  National  Center  for  Import  and 
Export,  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1231. 

PART  1003-CIVIL  MONEY 
PENALTIES,  ASSESSMENTS  AND 
EXCLUSIONS 

1.  The  authority  citation  for  part  1003 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  262a,  1302,  1320-7, 
1320a-7a,  1320b-10,  1395u(j).  1395u(k), 
1395cc()).  1395dd(d)(l),  1395mm,  1395nn(g), 
1395ss{d).  1396b(m),  11131(c),  and 
11137(b)(2). 

2.  Section  1003.100  is  amended  by 
revising  paragraph  (a),  republishing  the 
introductory  text  for  paragraphs  (b)  and 
(b)(1),  revising  paragraphs  (b){l)(xiv) 
and  (b)(l)(xv),  and  by  adding  a  new 
paragraph  (b)(l)(xvi)  to  read  as  follows: 

{ 1 003.1 00    Basis  and  purpose. 

(a)  Basi$.  This  part  implements 
sections  1128(c).  1128A,  1140, 
1876(i)(6),  1877(g),  1882(d)  and 
1903(m)(5)  of  the  Social  Security  Act; 


sections  421(c)  and  427(b)(2)  of  Pub.  L. 
99-660;  and  section  201  (i)  of  Pub.  L 
107-188  (42  U.S.C.  1320-7(c),  1320a- 
7a.  1320b-10, 1395mm.  1395ss(d). 
1396b(m),  11131(c),  11137(b)(2)  and 
262). 

(b)  Purpose.  This  part— 

(1)  Provides  for  the  imposition  of  civil 
money  penalties  and,  as  applicable, 
assessments  against  persons  who — 
***** 

(xiv)  Have  submitted,  or  caused  to  be 
submitted,  certain  prohibited  claims, 
including  claims  for  services  rendered 
by  excluded  individuals  employed  by  or 
otherwise  under  contract  with  such 
person,  imder  one  or  more  Federal 
health  care  programs; 

(xv)  Violate  the  Federal  health  care 
programs'  anti-kickback  statute  as  set 
forth  in  section  1128B  of  the  Act;  or 

(xvi)  Violate  the  provisions  of  part  73 
of  this  chapter,  implementing  section 
35lA(b)  and  (c)  of  the  Public  Health 
Service  Act,  with  respect  to  the 
possession  and  use  within  the  United 
States,  receipt  from  outside  the  United 
States,  and  transfer  within  the  United 
States,  of  select  agents  and  toxins  in  use, 
or  transfer  of  listed  biological  agents  and 
toxins. 
***** 

3.  Section  1003.101  is  amended  by 
republishing  the  introductory  text  and 
by  adding,  in  alphabetical  order,  a 
definition  for  the  term  "Select  agents 
and  toxins"  to  read  as  follows: 

{1003.101    Definitions. 

For  purposes  of  this  part: 

***** 

Select  agents  and  toxins  means  agents 
and  toxins  that  are  listed  by  the  HHS 
Secretary  as  having  the  potential  to  pose 
a  severe  threat  to  public  health  and 
safety,  in  accordance  with  section 


35lA(a)(l)  of  the  Public  Health  Service 
Act. 

*  *        *        *        * 

4.  Section  1003.102  is  amended  by 
republishing  the  introductory  text  for 
paragraph  (b),  and  by  adding  a  new 
paragraph  (b)(16)  to  read  as  follows: 

{1003.102    Basis  for  civil  money  penalties 
and  assessments. 

*  *        *        *        * 

(b)  The  OIG  may  impose  a  penalty 
and,  where  authorized,  an  assessment 
against  any  person  (including  an 
insurance  company  in  the  case  of 
paragraphs  (b)(5)  and  (b)(6)  of  this 
section)  whom  it  determines  in 
accordance  with  this  part — 
***** 

(16)  Is  involved  in  the  possession  or 
use  in  the  United  States,  receipt  frtim 
outside  the  United  States,  or  transfer 
within  the  United  States,  of  select 
agents  and  toxins  in  violation  of  part  73 
of  this  chapter  as  determined  by  the 
"HHS  Secretary,  in  accordance  with 
sections  35lA(b)  and  (c)  of  the  Public 
Health  Service  Act. 
***** 

5.  Section  1003.103  is  amended  by 
adding  a  new  paragraph  (1)  to  read  as 
follows: 

{ 1 003.1 03    Amount  of  penalty. 

***** 

(1)  For  violations  of  section  35lA(b)  or 
(c)  of  the  Public  Health  Service  Act  and 
42  CFR  part  73,  the  OIG  may  impose  a 
penalty  of  not  more  than  $250,000  in 
the  case  of  an  individual,  and  not  more 
than  $500,000  in  the  case  of  any  other 
person. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  331 

9  CFR  Part  121 
[Doctot  No.  02-068-1] 
RIN  0579-AB47 

Agricultural  Bioterrorism  Protection 
Act  of  2002;  Possession^  Use,  and 
Transfer  of  Biological  Agents  and 
Toxins 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Agricultural  Bioterrorism  Protection  Act 
of  2002,  we  are  establishing,  by 
regulation,  standards  and  procedures 
governing  the  possession,  use,  and 
transfer  of  biological  agents  and  toxins 
that  have  been  determined  to  have  the 
potential  to  pose  a  severe  threat  to  both 
human  and  animal  health,  to  animal 
health,  to  plant  health,  or  to  animal  and 
plant  products.  This  action  is  necessary 
to  protect  animal  and  plant  health,  and 
animal  and  plant  products. 
DATES:  This  interim  rule  is  effective  on 
February  11,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
February  11,2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-088-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-088-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
Bles.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-088-1"  on  the  subject  line. 
'  You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 


APHIS  dociunents  published  in  the 
Federal  Register,  and  related 

information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  the  regulations 
in  7  CFR  part  331,  contact  Dr.  Robert 
Flanders,  Chief,  Pest  Permit  Evaluations 
Branch,  PPQ,  APHIS,  4700  River  Road 
Unit  133,  Riverdale,  MD  20737-1236. 
(301)  734-5930. 

For  information  concerning  the 
regulations  in  9  CFR  part  121,  contact 
Dr.  Denise  Spencer,  Senior  Staff 
Veterinarian,  Technical  Trade  Services, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  40, 
Riverdale.  MD  20737-1231.  (301)  734- 
3277. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  12,  2002,  the  President 
signed  into  law  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002  (Pub.  L.  107- 
188).  Title  II  of  Pub.  L.  107-188, 
"Enhancing  Controls  on  Dangerous 
Biological  Agents  and  Toxins"  (sections 
201  through  231),  provides  for  the 
regulation  of  certain  biological  agents 
and  toxins  by  the  Department  of  Health 
and  Human  Services  (subtitle  A, 
sections  201-204)  and  the  Department 
of  Agriculture  (subtitle  B,  sections  211- 
213),  and  provides  for  interagency 
coordination  between  the  two 
departments  regarding  overlap  agents 
and  toxins  (subtitle  C,  section  221). 
Subtitle  D  (section  231)  provides  for 
criminal  penalties  regarding  certain 
biological  agents  and  toxins.  For  the 
Department  of  Health  and  Human 
Services,  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  has  been 
designated  as  the  agency  with  primary 
responsibility  for  implementing  the 
provisions  of  the  Act;  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
is  the  agency  fulfilling  that  role  for  the 
Department  of  Agriculture  (USDA). 

In  subtitle  B  (which  is  cited  as  the 
"Agricxiltimd  Bioterrorism  Protection 
Act  of  2002,"  referred  to  below  as  the 
Act ),  section  212(a)  provides,  in  part, 
that  the  Secretary  of  Agriculture  (the 
Secretary)  must  establish  by  regulation 
a  list  of  each  biological  agent  and  each 
toxin  that  she  determines  has  the 
potential  to  pose  a  severe  threat  to 
animal  or  plant  health,  or  to  animal  or 
plant  products.  The  Act  further  requires 
(under  section  213(b))  that  all  persons  in 
possession  of  any  listed  biological  agent 


or  toxin  must,  within  60  days  of  the 
publication  of  that  interim  rule,  notify 
the  Secretary  of  such  possession. 

In  accordance  with  these  statutory 
requirements,  on  August  12,  ^002,  we 
published  in  the  Federal  Register  (67 
FR  52383-52389,  Docket  No.  02-082-1) 
an  interim  rule  that  established  the 
initial  lists  of  biological  agents  and 
toxins  and  set  out  the  manner  in  which 
persons  in  possession  of  listed  agents 
and  toxins  were  to  provide  notice  of 
such  possession.  To  accomplish  this,  we 
established  two  new  parts  in  the  Code 
of  Federal  Regulations  (CFR).  one  part 
in  the  plant-related  provisions  of  title  7, 
chapter  III,  and  one  part  in  the  animal-    ' 
related  provisions  of  title  9,  chapter  I. 
Each  part  was  constructed  similarly, 
with  a  section  that  provided  definitions 
for  specific  terms  used  in  the  part,  a 
section  that  set  out  the  list  of  biological 
agents  and  toxins,  and  a  section  that 
provided  guidance  on  the  manner  in 
which  notice  of  possession  was  to  be 
provided.  On  September  26,  2002,  we 
published  a  technical  amendment  to  the 
interim  rule  (67  FR  60519-60520, 
Docket  No.  02-082-2)  in  which  we 
updated  the  definitions  of  biological 
agent  and  toxin  in  each  part. 

Under  section  212  of  the  Act,  the 
Secretary  must  also  provide  by 
regulation  for  the  establishment  and 
enforcement  of  standards  and 
procedures  governing  the  possession, 
use,  and  transfer  of  listed  biological 
agents  and  toxins  in  order  to  protect 
apimal  and  plant  health,  and  animal 
and  plant  products.  Specifically, 
sections  212(b)  and  (c)  require  that  the 
Secretary: 

•  Establish  and  enforce  safety 
procedures  for  listed  agents  and  toxins, 
including  measures  to  ensure  proper 
training  and  appropriate  skills  to  handle 
agents  and  toxins,  and  proper  laboratory 
facilities  to  contain  and  dispose  of 
agents  and  toxins; 

•  Establish  and  enforce  safeguard  and 
security  measures  to  prevent  access  to   . 
listed  agents  and  toxins  for  use  in 
domestic  or  international  terrorism  or 
for  any  other  criminal  purpose; 

•  Establish  procedures  to  protect 
animal  and  plant  health,  and  animal 
and  plant  products,  in  the  event  of  a 
transfer  or  potential  transfer  of  a  listed 
agent  or  toxin  in  violation  of  the  safety 
procedures  and  safeguard  and  security 
measiues  established  by  the  Secretary; 
and 

•  Ensiue  appropriate  availability  of 
biological  agents  and  toxins  for 
research,  education,  and  other 
legitimate  purposes. 

This  interim  rule  establishes  the 
regulations  required  under  the  Act.  To 
accomplish  this,  we  are  amending  7 
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CFR  part  331  and  9  CFR  part  121.  First, 
we  are  changing  the  title  of  both  parts 
from  "Possession  of  Biological  Agents 
and  Toxins"  to  "Possession,  Use,  and 
Transfer  of  Biological  Agents  and 
Toxins"  to  indicate  the  expanded  scope 
of  the  regulations.  Second,  we  are 
adding  and  removing  definitions  in 
§§331.1  and  121.1,  as  detailed  below. 
Third,  we  are  moving  the  lists  of 
biological  agents  and  toxins  out  of 
§§  331.2  and  121.2  and  adding  in  their 
place  a  new  section  that  sets  out  the 
purpose  and  scope  of  each  part.  Fourth, 
we  are  removing  the  notification 
requirements  in  §§  331.3  and  121.3, 
which  are  no  longer  applicable,  and 
placing  the  lists  of  biological  agents  and 
toxins  in  those  sections.  We  are 
amending  both  lists,  as  discussed  below, 
and  moving  the  exemption  provisions 
foimd  in  the  original  §  121.2  to  a  new 
section,  §  121.4.  Finally,  we  are  adding 
new  sections  that  set  out  the  effective 
dates,  exemptions,  registration 
requirements,  responsibilities  of  the 
responsible  official,  safety  and  security 
requirements,  transfer  requirements, 
and  appeals  process.  These  new 
sections  are  discussed  in  detail  below. 

E£Eective  and  Applicability  Dates 

Both  7  CFR  part  331  and  9  CFR  part 
121  begin  with  sections  that  discuss  the 
effective  dates  of  the  regulations, 
§§  331.0  and  121.0,  respectively. 
Pursuant  to  section  213(c)  of  the  Act, 
the  Secretary  must,  not  later  than  180 
days  after  the  Act's  enactment, 
promulgate  an  interim  final  rule 
establishing  the  standards  and 
procedures  governing  the  possession, 
use,  and  transfer  of  listed  biological 
agents  and  toxins  that  shall  take  effect 
60  days  after  the  date  on  which  the  rule 
is  promulgated.  However,  the  Act  also 
requires  that  the  interim  final  rule 
include  timeframes  for  the  applicability 
of  the  rule  that  minimize  disruption  of 
research  or  educational  projects  that 
involve  biological  agents  or  toxins  listed 
pursuant  to  section  212(a)(1)  and  that 
were  underway  as  of  the  effective  date 
of  such  rule. 

Accordingly,  in  7  CFR  331.0  and  9 
CFR  121.0  we  provide  that. the 
regulations  in  both  parts  are  effective  on 
February  11,  2003.  On  and  after  that 
date,  any  individual  or  entity 
possessing,  using,  or  transferring  any 
listed  agent  or  toxin  must  be  in 
compliance  with  the  provisions  of  each 
part. 

However,  to  minimize  the  disruption 
of  research  or  educational  projects  (e.g., 
teaching  demonstrations)  involving 
listed  agents  or  toxins  that  were 
•underway  as  of  the  effective  date  of 
these  regulations,  we  provide  that  any 


individual  or  entity  possessing  such 
agents  or  toxins  as  of  the  effective  date 
(current  possessors)  will  be  afforded 
additional  time  to  reach  full  compliance 
with  the  regulations  in  each  part.  Any 
provision  not  specifically  cited  in 
paragraphs  (a)  through  (0  of  7  CFR  331.0 
and  9  CFR  121.0  will  applicable  as  of 
February  11,  2003. 

In  recognition  of  the  potential  delays 
in  registering  individuals  and  entities 
imder  these  regulations  during  the  first 
year  of  implementation  and  the 
subsequent  delay  of  research,  we  will 
also  afford  additional  time  to  reach  full 
compliance  with  the  regulations  to 
individuals  and  entities  who  do  not 
currently  possess  listed  agents  or  toxins. 
Therefore,  we  provide  that  any 
individual  or  entity  who  does  not 
possess  listed  agents  or  toxins  by  the 
effective  date  of  these  regulations,  but 
who  wishes  to  initiate  a  research  or 
educational  project  prior  to  November 
12,  2003,  must  be  in  compliance  with 
the  provisions  of  these  regulations  that 
are  applicable  for  cturent  possessors  at 
the  time  of  application,  as  provided  in 
paragraphs  (a)  through  (e)  of  7  CFR 
331.0  and  9  CFR  121.0. 

In  paragraph  (a)  of  both  parts,  we  set 
forth  the  transfer  provisions  that  will  be 
applicable  during  the  phase-in  period. 
Specifically,  we  provide  that,  during  the 
period  from  February  11,  2003,  to 
November  12,  2003,  listed  agents  or 
toxins  may  only  be  transferred  to  an 
individual  or  entity  that  is  not  registered 
under  7  CFR  part  331  or  9  CFR  part  121 
if  the  individual  or  entity  has  been 
issued  a  permit  by  the  APHIS 
Administrator  (the  Administrator)  under 
7  CFR  part  330  or  9  CFR  122  to  import 
or  move  interstate  that  specific  agent  or 
toxin.  Since  some  individuals  or  entities 
may  not  have  been  issued  a  permit  prior 
to  the  effective  date  of  these  regulations, 
jye  further  provide  that  an  individual  or 
entity  may  apply  for  a  permit.  In 
addition  to  the  permit  required  under  7 
CFR  part  330  or  9  CFR  122,  an 
individual  or  entity  will  also  be 
required  to  submit  APHIS  Form  2041,  in 
accordance  with  §§  331.13(c)  and 
121.14(c),  respectively. 

Because  USDA  permits  do  not  cover 
intrastate  movement,  an  individual  or 
entity  may  not  receive  a  listed  agent  or 
toxin  that  is  being  moved  intrastate 
imtil  that  individual  or  entity  is 
registered  in  accordance  with  7  CFR 
part  331  or  9  CFR  part  121. 

With  regard  to  overlap  agents  and 
toxins,  we  provide  that  from  February 
11,  2003.  to  November  12,  2003,  listed 
overlap  agents  or  toxins  may  only  be 
transferred  to  an  individual  or  entity  not 
registered  under  9  CFR  part  121  using 
the  permit  provisions  described  above 


or,  if  the  individual  or  en^ty  is 
registered  under  CDC's  select  agent 
program  for  that  specific  overlap  agent 
or  toxin,  in  accordance  with  CE>C's 
regulations  in  42  CFR  part  72.  The 
regulations  in  42  CFR  part  72  cover  all 
inter-entity  transfers  of  "select  agents," 
which  include  overlap  agents  and 
toxins,  whether  interstate  or  intrastate. 
We  note,  however,  that  CDC's 
regulations  in  42  CFR  part  72  will  be 
superseded  by  CDC's  new  select  agent 
regulations  in  42  CFR  part  73  on  March 
12,  2003,  and,  thereafter,  listed  overlap 
agents  or  toxins  may  be  transferred  to  an 
individual  or  entity  not  registered  under 
9  CFR  part  121  or  42  CFR  part  73  using 
the  permit  provisions  described  above. 

In  paragraph  (b)  of  both  parts,  we 
require  that  the  responsible  official 
submit  the  registration  application 
package  by  March  12,  2003,  as  required 
in  7  CFR  331.8  and  9  CFR  121.9.  In 
addition,  we  require  that  the  responsible 
official  submit  to  the  United  States 
Attorney  General  (the  Attorney  General) 
the  names  and  identifying  information 
for  the  responsible  official;  alternate 
responsible  official,  where  applicable; 
entity;  and,  where  applicable,  the 
individual  who  owns  or  controls  the 
entity. 

Paragraph  (c)  of  both  parts  requires 
the  responsible  official  to  submit  to  the 
Attorney  General  by  April  11.  2003.  the 
names  and  identifying  information  for 
all  individuals  whom  the  responsible 
official  has  identified  as  having  a 
legitimate  need  and  the  appropriate 
training  and  skills  to  handle  or  use 
listed  agents  or  toxins.  We  note  that 
these  individuals  must  have  received 
appropriate  training  in  biosafety  and/or 
containment,  in  accordance  with  7  CFR 
331.12  or  9  CFR  121.13. 

We  recognize  that  developing  and 
implementing  the  security  section  of  the 
Biocontainment  and  Security  Plan  (7 
CFR  331.11)  or  the  Biosafety  and 
Security  Plan  (9  CFR  121.12)  may 
require  additional  time  to  consult  with 
security  experts  and  to  obtain  the 
necessary  funding.  Therefore,  in 
paragraph  (d)  of  both  parts,  we  provide 
that  the  responsible  official  will  have  ■ 
until  June  12,  2003,  to  submit  the 
security  section  of  the  plan  to  APHIS  or. 
for  overlap  agents  or  toxins,  to  APHIS  or 
CDC.  Then  the  responsible  official  has 
until  September  12,  2003,  to  implement 
that  security  plan  and  provide  security 
training  in  accordance  with  7  CFR 
331.12  or  9  CFR  121.13. 

Finally,  by  November  12,  2003,  the 
registration  application  process  must  be 
complete  and  the  entity  must  be  in  full 
compliance  with  the  regulations. 
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Definitioiis 

In  7  CFR  331.1  and  9  CFR  121.1.  we 
define  the  terms  used  in  the  regulations. 
In  our  August  2002  interim  rule 
establishing  the  regulations,  we  defined 
the  terms  biological  agent,  facility, 
person,  responsible  facility  official,  and 
toxin  in  both  parts,  while  the  term 
overlap  agent  or  toxin  was  defined  only 
in  9  CFR  121.1  (this  term  is  not 
applicable  to  the  plant-related 
regulations  in  7  CFR  part  331). 

In  this  interim  rule,  we  are  removing 
the  definition  of  person  in  both  parts 
because  the  term  is  no  longer  used  in  7 
CFR  part  331  and  9  CFR  part  121.  In 
addition,  we  are  removing  the  definition 
of  responsible  facility  official  from  both 
parts  and  adding  responsible  official  in 
its  place.  We  are  removing  the 
definition  of  responsible  facility  official 
because  the  term  is  no  longer  used  in  7 
CFR  part  331  and  9  CFR  part  121.  The 
term  responsible  facility  official  (RFO) 
was  initially  adopted  by  CDC  for  its 
select  agent  program  (42  CFR  part  72) 
and  it  is  too  limited  in  scope  for  our 
purposes.  Specifically,  the  term  only 
refers  to  transfers  (rather  than 
possession,  use,  and  transfers)  and 
dictates  who  should  be  the  RFO  (a 
safety  officer,  a  senior  management 
official,  or  both).  We  believe  that  these 
individuals  may  not  always  be  the 
appropriate  individual  to  ensure 
compliance  with  these  regulations. 

Thereforei  we  use  the  term 
responsible  official  in  7  CFR  part  331 
and  9  CFR  part  121.  We  define 
responsible  official  as  "the  individual 
designated  by  an  entity  to  act  on  its 
behsJf.  This  individual  must  have  the 
authority  and  control  to  ensure 
compliance  with  the  regulations  in  this 
part."  We  believe  that  this  definition  is 
broad  enough  to  allow  entities  to 
designate  the  appropriate  individual  to 
be  the  responsible  official,  and  it  places 
the  responsibility  of  selecting  the 
appropriate  individual  on  the  entity, 
rather  than  on  APHIS. 

To  be  consistent  with  CDC,  we  are 
also  removing  the  definition  oi  facility 
in  both  parts  and  adding  entity  in  its 
place.  We  define  entity  as  "any 
government  agency  (Federal,  State,  or 
local),  academic  institution, 
corporation,  company,  partnership, 
society,  association,  firm,  sole 
proprietorship,  or  other  legal  entity." 

Furthermore,  in  9  CFR  part  121,  we 
are  revising  the  definition  of  overlap 
agent  or  toxin  to  reflect  changes  made 
to  the  definitions  of  biological  agent  and 
toxin  in  the  September  2002  technical 
amendment  noted  previously  and 
changes  made  to  the  list  in  this  rule. 
Thus,  overlap  agent  or  toxin  is  defined 


as  "any  microorganism  (including,  but 
not  limited  to,  bacteria,  viruses,  fungi, 
rickettsiae,  or  protozoa)  or  toxin  that 
poses  a  risk  to  both  human  and  animal 
health  and  that  is  listed  in  §  121.3(b)." 

In  this  interim  rule,  we  define  the 
terms  Administrator,  APHIS,  Attorney 
General,  CDC,  diagnostic  laboratory, 
import,  interstate,  permit.  State.  United 
States,  and  USDA  in  both  7  CFR  331.1 
and  9  CFR  121.1.  Administrator  is 
defined  as  "the  Administrator,  Animal 
and  Plant  Health  Inspection  Service,  or 
any  person  authorized  to  act  for  the 
Administrator."  APHIS  is  defined  as 
"the  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture."  Attorney 
General  is  defined  as  "the  Attorney 
General  of  the  United  States  or  any 
person  authorized  to  act  for  the 
Attorney  General."  CDCis  defined  as 
"the  Centers  for  Disease  Control  and 
Prevention  of  the  United  States 
Department  of  Health  and  Human 
Services."  Diagnostic  laboratory  is 
defined  as  "a  laboratory  facility  that 
receives  specimens  for  the  purpose  of 
determining  identities  of  pests, 
pathogens,  contaminants,  or  causes  of 
disease."  USDA  is  defined  as  "the 
United  States  Department  of 
Agriculture." 

To  clarify  the  transfer  provisions  in 
the  regulations,  we  define  permit  as 
"written  authorization  by  the 
Administrator  to  import  or  move 
interstate  biological  agents  or  toxins, 
under  conditions  prescribed  by  the 
Administrator."  Import  means  "to  move 
into,  or  the  act  of  movement  into,  the 
territorial  limits  of  the  United  States," 
while  interstate  means  "from  one  State 
into  or  through  any  other  State,  or 
within  the  District  of  Colimibia,  Guam, 
the  Virgin  Islands  of  the  United  States, 
or  any  other  territory  or  possession  of 
the  United  States."  In  addition,  we 
define  State  as  "any  of  the  several  States 
of  the  United  States,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the  Virgin 
Islands  of  the  United  States,  or  any 
other  territory  or  possession  of  the 
United  States."  Finally,  the  term  United 
States  means  "all  of  the  States." 

In  7  CFR  331.1,  we  also  define  PPQ 
and  specimen.  PPQ  is  defined  as  "the 
Plant  Protection  and  Quarantine 
Programs  of  the  Animal  and  Plant 
Health  Inspection  Service."  Specimen  is 
defined  as  "a  sample  of  material 
collected  for  use  in  testing,  such  as 
plant  tissues  {e.g.,  stems,  seeds,  flowers, 
pollen,  leaves,  roots,  fruits,  tubers, 
tissue  cultures,  protoplasts),  soil,  water, 
swabs,  cultures,  and  suspensions." 


In  9  CFR  121.1,  we  also  define  clinical 
laboratory,  proficiency  testing,  and 
specimen  to  clarify  the  exemption 
provisions  for  clinical  or  diagnostic 
laboratories  in  that  part.  Clinical 
laboratory  is  defined  as  "a  laboratory 
facility  that  receives  patients  and 
collects  specimens  for  processing  or 
shipping  to  another  laboratory,"  while 
proficiency  testing  is  defined  as  "a 
sponsored,  time-limited  analytical  trial 
whereby  one  or  more  analytes, 
previously  confirmed  by  the  sponsor, 
are  submitted  to  the  testing  laboratory 
for  analysis  and  where  final  results  are 
graded,  scores  are  recorded  and 
provided  to  participants,  and  scores  for 
participants  are  evaluated  for 
acceptance."  Finally,  specimen  is 
defined  as  "a  sample  of  material 
collected  for  use  in  testing,  such  as 
tissues,  gastrointestinal  contents,  feces, 
bodily  fluids  (blood,  serum,  etc.),  soil, 
water,  feed  or  feed  ingredients,  swabs, 
cultures,  and  suspensions." 

Purpose  and  Scope 

To  facilitate  understanding  of  the 
regulations,  both  7  CFR  331.2  and  9  CFR 
121.2  discuss  the  purpose  and  scope  of 
the  regulations.  Specifically,  7  CFR 
331.2(a)  states  that  part  331  sets  forth 
the  requirements  for  possession,  use, 
and  transfer  of  biological  agents  or 
toxins  that  have  been  determined  to 
have  the  potential  to  pose  a  severe 
threat  to  plant  health  or  plant  products, 
while  9  CFR  121.2(a)  states  that  part  121 
sets  forth  the  requirements  for 
possession,  use,  and  transfer  of 
biological  agents  or  toxins  that  have 
been  determined  to  have  the  potential  to 
pose  a  severe  threat  to  both  human  and 
animal  health,  or  to  animal  health  or 
animal  products.  Both  7  CFR  331.2(a) 
and  9  CFR  121.2(a)  note  that  the 
purpose  of  the  regulations  is  to  ensure 
the  safe  handling  of  such  agents  or 
toxins,  and  to  protect  against  the  use  of 
such  agents  or  toxins  in  domestic  or 
international  terrorism  or  for  any  other 
criminal  purpose. 

In  7  CFR  331.2(b)  and  9  CFR  121.2(b). 
we  further  provide  that  emy  individual 
or  entity  that  possesses,  uses,  or 
transfers  any  listed  agent  or  toxin  must 
register  in  accordance  with  §§  331.6  and 
121.7,  respectively.  In  order  for  an 
entity  to  register,  each  entity  must 
designate  an  individual  who  has  the 
authority  and  control  to  ensure 
compliance  with  the  regulations  to  be 
the  responsible  official.  It  is  the 
responsible  official  who  must  complete 
and  submit  the  registration  application 
package  to  APHIS  or,  for  overlap  agents 
or  toxins,  to  APHIS  or  CDC.  As  part  of 
registration,  the  responsible  official,  the 
entity,  and.  where  applicable,  the 
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individual  who  owns  or  controls  such 
entity  will  be  subject  to  a  seciuity  risk 
assessment  by  the  Attorney  General. 
Finally.  7  CFR  331.2(c)  and  9  CFR 
121.2(c)  state  that  the  responsible 
official  is  responsible  for  ensuring 
compliance  with  the  safety  procedures 
in  the  regulations,  including 
implementing  the  Biocontaiiunent  and 
Security  Plan  (7  CFR  331.11)  or  the 
Biosafety  and  Seciuity  Plan  (9  CFR 
121.12);  providing  the  proper  training  to 
individuals  that  handle  or  use  listed 
agents  or  toxins;  and  providing  proper 
laboratory  facilities  to  contain  and 
dispose  of  such  agents  or  toxins.  In 
addition,  the  responsible  official  is 
responsible  for  ensuring  compliance 
with  the  safeguard  and  security 
measures  in  the  regulations,  including 
restricting  access  to  only  those 
individuals  who  have  a  legitimate  need 
to  handle  or  use  agents  or  toxins  and 
who  have  been  approved  to  handle  or 
use  such  agents  or  toxins,  and 
transferring  listed  agents  or  toxins  only 
to  registered  individuals  or  entities. 

List  of  Biological  Agents  and  Toxins 

In  our  August  2002  interim  rule,  we 
established  the  initial  lists  of  biological 
agents  and  toxins  required  under 
section  212(a)(1)  of  the  Act.  In  this 
interim  rule,  we  are  amending  the  lists 
of  biological  agents  and  toxins  in  both 
7  CFR  331.3  and  9  CFR  121.3. 

We  have  made  several  changes  to  7 
CFR  331.3.  In  7  CFR  331.3(a),  we  have 
amended  the  entry  for  Ralstonia 
solanacearum,  race  3.  A  conunent 
submitted  in  response  to  oui  August 
2002  interim  rule  reported  that  race  3 
strains  are  common  in  the  United  States 
and  should  not  be  listed;  however,  race 
3.  biovar  2  strains  are  not  common  in 
the  United  States  and  would  pose  a 
severe  threat  to  plant  health  or  plant 
products  if  introduced.  We  agree  and 
have  amended  the  entry  for  Ralstonia 
solanacearum  to  specify  race  3.  biovar 
2. 

In  addition,  we  have  added  several 
provisions  that  limit  the  applicability  of 
the  regulations  in  part  331.  First,  in  7 
CFR  331.3(b)  we  provide  that  any 
biological  agent  or  toxin  listed  in  that 
section  that  is  in  its  naturally  occurring 
environment  will  not  be  subject  to  the 
requirements  of  part  331,  provided  that 
the  biological  agent  or  toxin  has  not 
been  intentionally  introduced, 
cultivated,  collected,  or  otherwise 
extracted  from  its  natural  source.  We 
have  included  this  provision  because 
we  believe  that  it  would  be  impractical 
to  regulate  a  biological  agent  or  toxin 
that  is  in  its  naturally  occurring* 
environment.  Listed  agents  or  toxins 
could  be  found  in  castor  beans  or  Com 


going  to  market,  for  example,  and  it 
would  be  impractical  to  apply  these 
regulations  in  such  cases. 

Second,  in  7  CFR  331.3(c)  we  provide 
that  biological  agents  or  toxins  that  meet 
certain  criteria  do  not  have  the  potential 
to  pose  a  severe  threat  to  plant  health 
or  to  plant  products.  Thus,  an 
individual  or  entity  that  only  possesses, 
uses,  or  transfers  an  agent  or  toxin  that 
meets  any  of  the  following  criteria  will 
not  be  subject  to  the  requirements  of 
this  part:  (1)  Nonviable  agents  that  are,    • 
bear,  or  contain  listed  agents  or  toxins; 
or  (2)  genetic  elements  or  subunits  of 
listed  agents  or  toxins,  if  the  genetic 
elements  or  subimits  are  not  capable  of 
causing  disease. 

We  have  also  made  several  changes  to 
the  list  in  9  CFR  121.3  to  be  consistent 
with  CDC  and  to  reflect  changes  in 
scientific  nomenclature.  In  June  2002, 
CDC  convened  an  interagency  working 
group  to  review  its  list  of  36  select 
agents,  some  of  which  are  the  overlap 
agents  that  are  listed  in  oiu  regulations, 
and  develop  recommendations 
regarding  possible  changes  to  that  list. 
Because  that  process  was  in  its  initial 
stages  at  the  time  we  published  the 
August  2002  interim  rule  that 
established  the  list  of  biological  agents 
and  toxins,  the  list  of  overlap  agents  and 
toxins  reflected  the  select  agent  list 
promulgated  by  CDC  in  October  1996. 
The  interagency  working  group  has 
since  submitted  its  reconunendations  to 
CDC. 

Based  on  the  interagency  working 
group's  recommendations,  we  have 
removed  aflatoxin  from  the  list  of 
overlap  agents  and  toxins  in  §  121.3(b), 
and  we  have  moved  Nipah  virus  from 
the  animal  agent  and  toxin  list  to  the 
overlap  agent  and  toxin  list.  In  addition, 
we  have  added  Botulinum  neurotoxin 
producing  species  of  Clostridium  to  the 
overlap  agent  and  toxin  list. 

Due  to  changes  in  scientific 
nomenclature,  in  9  CFR  121.3(b)  we 
have  replaced  the  entry  for  equine 
morbilli virus  (Hendra  virus)  with 
Hendra  virus;  replaced  Burkholderia 
(Pseudomonas)  mallei  with 
Burkholderia  mallei;  replaced 
Burkholderia  [Pseudomonas) 
pseudomallei  with  Burkholderia 
pseudomallei;  and  replaced  Botulinum 
toxin  with  Botuliniun  neurotoxins. 

In  9  CFR  121.3(c),  we  have  adopted 
CDC's  provisions  regarding  genetic 
elements,  recombinant  nucleic  acids, 
and  recombinant  organisms  to  be 
consistent  with  CDC's  list  of  overlap 
agents  and  toxins. 

To  clarify  that  we  are  regulating  the 
agent  that  causes  disease  rather  than  the 
disease  itself  and  to  be  consistent  with 
CDC's  approach,  in  9  CFR  121.3(d)  we 


have  replaced  the  entry  for  avian 
influenza  (highly  pathogenic)  with 
avian  influenza  virus  (highly 
pathogenic);  replaced  African  swine 
fever  with  African  swine  fever  virus; 
replaced  classical  swine  fever  with 
classical  swine  fever  virus;  replaced 
malignant  catarrhal  fever  with 
malignant  catarrhal  fever  virus  (exotic); 
replaced  Peste  des  petits  ruminants  with 
Peste  des  petits  nuninants  virus; 
replaced  sheep  pox  with  sheep  pox 
virus;  and  replaced  vesicular  stomatitis 
(exotic)  with  vesicular  stomatitis  virus 
(exotic).  

In  addition,  in  9  CFR  121.3(d)  we 
have  replaced  the  entry  for  Newcastle 
disease  virus  (exotic)  with  Newcastle 
disease  virus  (WND)  to  make  it  clear 
that  we  are  regulating  only  velogenic 
strains. 

Moreover,  in  9  CFR  121.3  we  have 
added  several  provisions  that  limit  the 
applicability  of  the  regulations  in  part 
121.  First,  in  9  CFR  121.3(e)  we  provide 
that  any  biological  agent  or  toxin  listed 
in  that  section  that  is  in  its  natiually 
occiuring  environment  will  not  be 
subject  to  the  requirements  of  part  121, 
provided  that  the  biological  agent  or 
toxin  has  not  been  intentionally 
introduced,  cultivated,  collected,  or 
otherwise  extracted  from  its  natural 
source.  We  have  included  this  provision 
because  we  believe  that  it  would  be 
impractical  to  regulate  a  biological  agent 
or  toxin  that  is  in  its  naturally  occurring 
environment.  Listed  agents  or  toxins 
could  be  found  in  cattle  or  infected 
humans,  for  example,  and  it  would  be 
impractical  to  apply  these  regulations  in 
such  cases. 

Second,  in  9  CFR  121.3(f)  we  provide 
that  biological  agents  or  toxins  that  meet 
certain  criteria  do  not  have  the  potential 
to  pose  a  severe  threat  to  both  human 
and  animal  health,  or  to  animal  health 
or  animal  products.  Therefore,  an 
individual  or  entity  possessing,  using, 
or  transferring  an  agent  or  toxin  that 
meets  any  of  the  following  criteria  will 
not  be  subject  to  the  requirements  of 
part  121: 

(1)  Nonviable  agents  or  fixed  tissues 
that  are,  bear,  or  contain  agents  or  toxins 
listed  in  §  121.3.  However,  we  note  that 
the  importation  and  interstate 
movement  of  these  nonviable  agents  and 
fixed  tissues  are  still  subject  to  the 
permit  requirements  under  9  CFR  part 
122;  or 

(2)  Genetic  elements  or  subunits  of 
animal  agents  or  toxins  listed  in 

§  121.3(d).  if  the  genetic  elements  or  ' 
subiuiits  are  not  capable  of  causing 
disease.  However,  we  note  that  the 
importation  and  interstate  movement  of 
these  genetic  elements  or  subunits  of 
listed  agents  or  toxins  are  still  subject  to 
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the  permit  requirements  under  9  CFR 
part  122;  or 

(3)  Overlap  toxins  under  the  control 
of  a  principal  investigator  (or 
equivalent),  if  the  total  aggregate 
amount  does  not,  at  any  time,  exceed 
the  following  amounts:  0.5  mg  of 
Botulinum  neurotoxins  (types  A-G),  100 
mg  of  Clostridium  perfringens  epsilon 
toxin,  100  mg  of  Shigatoxin,  5  mg  of 
Staphylococcal  enterotoxins,  and  1 ,000 
mg  of  T-2  toxin. 

Finally,  in  9  CFR  121.3(g)  we  have 
established  a  procedure  by  which  an 
individual  or  entity  may  request  a 
determination  by  the  Administrator  that 
an  attenuated  strain  of  a  biological  agent 
does  not  pose  a  severe  threat  to  both 
human  and  animal  health,  or  to  animal 
health  or  animal  products.  This 
provision  is  necessary  because  some 
attenuated  strains  of  a  biological  agent 
may  not  pose  a  severe  threat  to  both 
human  and  animal  health,  or  to  animal 
health  or  animal  products.  Therefore,  by 
definition,  such  attenuated  strains 
would  be  excluded  from  the  list  of 
biological  agents  or  toxins  in  §  121.3. 

Accordingly.  9  CFR  121.3(h)  provides 
that  an  individual  or  entity  may  request 
review  by  the  Administrator  to 
determine  whether  or  not  a  specific 
attenuated  strain  poses  a  severe  threat  to 
both  human  and  animal  health,  or  to 
animal  health  or  animal  products.  For 
overlap  agents,  an  individual  or  entity 
may  request  review  by  APHIS  or  CDC. 
If  APHIS  or  CDC  determines  that  a 
specific  attenuated  strain  does  not  pose 
a  severe  threat  to  human  and  animal 
health,  or  to  animal  health  or  animal 
products,  and  the  individual  or  entity  in 
possession  of  that  particular  attenuated 
strain  will  not  be  subject  to  the 
requirements  of  part  121.  We  note, 
however,  that  this  determination  will  be 
limited  to  the  specific  attenuated  strain 
and  to  the  specific  activities  involving 
that  attenuated  strain. 

APHIS  or  CDC  will  notify  the 
applicant  and  publish  a  notice  in  the 
Federal  Register  if  it  is  determined  that 
a  specific  attenuated  strain  does  not 
pose  a  severe  threat  to  human  and 
animal  health,  to  animal  health,  or  to 
animal  products,  the  individual  or 
entity  in  possession  of  that  particular 
attenuated  strain  will  not  be  subject  to 
the  requirements  of  part  121.  Under  9 
CFR  121.3(h)(4),  an  individual  or  entity 
may  request  reconsideration  of  an 
adverse  decision  in  writing  to  the 
Administrator. 

Section  212(a)(2)  of  the  Act  requires 
that  the  lists  of  biological  agents  and 
toxins  be  reviewed  and  republished 
biennially,  or  more  often  as  needed,  and 
revised  as  necessary.  In  addition,  the 
Act  requires  that,  when  determining 


whether  to  include  an  agent  or  toxin, 
the  Secretary  shall  consult  with 
appropriate  Federal  departments  and 
agencies  and  with  scientific  experts 
representing  appropriate  professional 
groups.  To  accomplish  this,  we  may 
hold  public  meetings  to  provide  the 
opportxmity  for  Federal  departments 
and  agencies  and  scientific  experts  to 
conunent  on  the  lists  in  7  CFR  331.3  and 
9  CFR  121.3. 

Exemptions 

Section  212(g)(1)  of  the  Act  explicitly 
sets  forth  the  exemptions  for  overlap 
agents  and  toxins.  The  exemptions  for 
overlap  agents  and  toxins  in  9  CFR 
121.4  match  the  provisions  in  the  Act. 
We  set  forth  similar  provisions  for 
exemptions  for  plant  agents  and  toxins 
in  7  CFR  331.4  and  animal  agents  and 
toxins  in  9  CFR  121.5. 

In  accordance  with  section 
212(g)(1)(B)  of  the  Act,  9  CFR  121.4(a) 
provides  that  clinical  or  diagnostic 
laboratories  and  other  entities 
possessing,  using,  or  transferring 
overlap  agents  or  toxins  that  are 
contained  in  specimens  presented  for 
diagnosis  or  verification  will  be  exempt 
from  the  requirements  of  part  121, 
provided  that  the  identification  of  such 
agents  or  toxins  is  immediately  reported 
to  the  APHIS  or  CDC,  and  to  other 
appropriate  authorities  when  required 
by  Federal,  State,  or  local  law;  and, 
within  7  days  after  identification,  such 
agents  or  toxins  are  transferred  or 
inactivated,  and  APHIS  Form  2040  is 
submitted  to  APHIS  or  CDC.  We  further 
provide  that  a  copy  of  the  completed 
form  must  be  maintained  for  3  years. 

Based  on  information  provided  by 
CDC  and  APHIS'  National  Veterinary 
Services  Laboratories  (NVSL),  and 
taking  into  consideration  the  threat 
posed  by  listed  agents  and  toxins,  we 
believe  that  7  days  will  provide  ample 
time  after  identification  to  inactivate  the 
agent  or  toxin,  or  to  make  transfer 
arrangements  and  to  transfer  the  agent 
or  toxin. 

To  be  consistent  with  the  exemptions 
for  overlap  agents  and  toxins,  in  7  CFR 
331.4(a)  and  9  CFR  121.5(a)  we  have 
adopted  this  exemption  for  diagnostic 
laboratories  (the  term  clinical 
laboratories  is  not  applicable  to  the 
plant-related  regulations  in  7  CFR  part 
331  or  the  animal-related  regulations  in 
9  CFR  part  121).  We  note,  however,  that 
diagnostic  laboratories  and  other 
entities  will  still  be  required  to  obtain 
a  permit  under  7  CFR  part  330  and  9 
CFR  part  122  to  import  and  move 
interstate  any  listed  agent  or  toxin. 

In  7  CFR  331.4(a).  9  CFR  121.4(a),  and 
9  CFR  121.5(a),  we  further  provide  that, 
during  agricultural  emergencies  or 


outbreaks,  or  in  endemic  areas,  the 
Administrator  may  require  less  ft^quent 
reporting.  For  example,  during  an 
outbreak,  we  may  allow  biweekly 
reporting  of  identifications  of  a  specific 
agent.  In  such  cases,  we  will  inform  the 
diagnostic  laboratories  or  other  entities 
of  this  temporary  change  to  the 
notification  requirements. 

In  9  CFR  part  121,  we  also  provide  an 
exemption  for  clinical  or  diagnostic 
laboratories  and  other  entities 
conducting  proficiency  testing. 
Specifically,  in  9  CFR  121.4(b)  we 
provide  that  clinical  or  diagnostic 
laboratories  and  other  entities 
possessing,  using,  or  transferring 
overlap  agents  or  toxins  that  are 
contained  in  specimens  presented  for 
proficiency  testing  will  be  exempt  ft'om 
the  requirements  of  part  121,  provided 
that  the  identification  of  such  agents  or 
toxins,  and  their  derivatives,  is  reported 
to  the  APHIS  or  CDC  and  to  other 
appropriate  authorities  when  required 
by  Federal.  State,  or  local  law;  and 
within  90  days  of  receipt  of  the  agents 
or  toxins,  the  agents  or  toxins  are 
transferred  or  inactivated,  and  APHIS 
Form  2040  is  submitted  to  APHIS  or 
CDC.  We  further  provide  that  a  copy  of 
the  completed  form  must  be  maintained 
for  3  years. 

Paragraph  (a)  of  9  CFR  121.5  contains 
the  same  exemption  provision  for 
animal  agents  or  toxins  that  are 
contained  in  specimens  presented  for 
proficiency  testing.  Based  on 
information  provided  by  NVSL.  which 
conducts  such  proficiency  testing,  we 
believe  that  90  days  will  provide  ample 
time  to  nm  the  necessary  tests  for  any 
listed  agent  or  toxin. 

We  wish  to  emphasize  that  a  clinical 
or  diagnostic  laboratory,  or  other  entity, 
will  be  exempt  only  if  it  satisfies  the 
specific  requirements  of  these 
exemptions.  Clinical  or  diagnostic 
laboratories  and  other  entities  must 
register  in  accordance  with  the 
regulations  if  they  wish  to  maintain  a 
viable  agent  or  active  toxin  as  a  positive 
control.  This  is  consistent  with  Xhe 
"fundamental  premise  of  the  [Act] — that 
all  those  who  maintain  possession  of  a 
[listed  biological  agent  or  toxin]  must 
register  and  be  subject  to  appropriate 
security  and  safety  requirements."  (H.R. 
Conf.  Rep.  No.  107-481,  at  122  (2002)). 

Pursuant  to  section  212(g)(1)(C)  of  the 
Act,  the  regulations  in  9  CFR  part  121 
provide  exemptions  for  products  that 
are,  bear,  or  contain  agents  or  toxins  that 
have  been  cleared,  approved,  licensed, 
or  registered  imder  certain  Federal  laws. 
Generally,  we  believe  that  it  is 
unnecessary  to  impose  additional 
regulation  on  products  that  have  been 
cleared,  approved,  licensed,  or 
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registered  pursuant  to  certain  Federal 
laws  because  these  laws  already  provide 
adequate  safeguards.  However,  it  is 
possible  there  will  be  some  instances 
when  existing  regulation  under  Federal 
law  is  inadequate.  In  those  instances, 
the  regulations  provide  that  the 
Administrator  may  impose  additional 
regulation  if  he  or  she  determines  that 
it  is  necessary  to  protect  animal  or  plant 
health,  and  animal  or  plant  products. 
Accordingly,  for  overlap  agents  or 
toxins  and  animal  agents  or  toxins,  9 
CFR  part  121  (§§  121.4(c)  and  121.5(e), 
respectively)  provides  that,  unless  the 
Administrator  by  order  determines  that 
additional  regulation  of  a  specific 
product  is  necessary  to  protect  animal 
health,  or  animal  products,  an 
individual  or  entity  possessing,  using, 
or  transferring  products  that  are,  bear,  or 
contain  agents  or  toxins  will  be  exempt 
from  the  requirements  of  this  part  if  the 
products  have  been  cleared,  approved, 
licensed,  or  registered  pursuant  to: 

(1)  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.); 

(2)  Section  351  of  Public  Health 
Service  Act  (42  U.S.C.  262): 

(3)  The  Virus-Serum-Toxin  Act  (21 
U.S.C.  151-159);  or 

(4)  The  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (7 
U.S.C.  131  et  seq.). 

In  addition,  in  9  CFR  121.4(d)  we 
provide  that  an  individual  or  entity 
possessing,  using,  or  transferring 
investigational  products  that  are,  bear, 
or  contain  overlap  agents  or  toxins  may 
be  exempt  from  the  requirements  of  this 
part  if  such  product  is  being  used  in  an 
investigation  authorized  by  any  Federal 
law  and  the  Administrator  determines 
that  additional  regulation  under  this 
part  is  not  necessary  to  protect  animal 
health  or  animal  products.  An 
individual  or  entity  possessing,  using, 
or  transferring  such  investigational 
products  may  apply  for  an  exemption 
ft'om  the  requirements  of  this  part  by 
submitting  APHIS  Form  2042  to  APHIS 
or  CDC.  Given  the  time  sensitivity  of 
investigational  or  clinical  trials,  the 
Administrator  shall  make  a 
determination  regarding  an  exemption 
within  14  days  after  receipt  of  the 
application  and  notification  that  the 
investigation  has  been  authorized  under 
,  a  Federal  law. 

We  have  added  a  similar  provision  for 
experimental  products  in  9  CFR 
121.5(f).  However,  because  it  is  not 
required  by  the  Act.  in  §  121.5(f)  we  did 
not  stipulate  that  the  Administrator  will 
make  a  determination  regarding  an 
exemption  within  14  days  after  receipt 
of  the  application  and  notification  that 
the  investigation  has  been  authorized 
imder  a  Federal  law.  We  did  not  include 


this  provision  in  order  to  give  the 
Administrator  the  discretion  to  take 
longer  than  14  days  to  make  a 
determination,  when  necessary. 
However,  we  expect  that  the 
Administrator  will  make  determinations 
regarding  such  exemptions  in  a  timely 
manner.  

Furthermore,  in  9  CFR  121.5(c)  we 
provide  that  an  individual  or  entity 
receiving  diagnostic  reagents  and 
vaccines  that  are.  bear,  or  contain  listed 
agents  or  toxins,  also  known  as  high 
consequence  livestock  pathogens  or 
toxins,  that  are  produced  at  USDA 
diagnostic  facilities  will  be  exempt  fttjm 
the  requirements  of  part  121.  These 
diagnostic  reagents  and  vaccines  are 
products  that  would  be  cleared, 
approved,  licensed,  or  registered 
pursuant  to  the  Virus-Serum-To  :in  Act 
(21  U.S.C.  151-159),  but  for  the  fact  that 
they  are  produced  by  USDA. 

In  accordance  with  section 
212(g)(1)(D)  of  the  Act,  9  CFR  121.4(e) 
provides  that  the  Administrator  may 
exempt  an  individual  or  entity  bom  the 
requirements  of  the  regulations,  in 
whole  or  in  part,  for  30  days  if  it  is 
necessary  to  respond  to  a  domestic  or 
foreign  agriciiltural  emergency 
involving  an  overlap  agent  or  toxin.  The 
Administrator  may  extend  the 
exemption  once  for  an  additional  30 
days,  as  deemed  necessary. 

In  9  CFR  121.4(f),  we  set  forth  a 
similar  provision  for  public  health 
emergencies.  Specifically,  §  121.4(f) 
provides  that,  upon  request  of  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator  may  exempt 
an  individual  or  entity  &t)m  the 
requirements  of  the  regulations,  in 
whole  or  in  part,  for  30  days  if  the 
Secretary  of  Health  and  Human  Services 
has  granted  an  exemption  for  a  public 
health  emergency  involving  an  overlap 
agent  or  toxin.  The  Administrator  may 
extend  the  exemption  once  for  an 
additional  30  days,  as  deemed 
necessary. 

Finally,  section  212(g)(2)  of  the  Act 
provides  that  the  Secretary  may  grant 
exemptions  from  the  applicability  of  the 
regulations  if  the  Secretary  determines 
that  such  exemptions  are  consistent 
with  protecting  animal  or  plant  health 
and  animal  or  plant  products.  This 
general  exemption  authority  affords  the 
Secretary  more  discretion  to  exempt 
plant  and  animal  agents  and  toxins  than 
overlap  agents  and  toxins,  since  the  Act 
specifically  sets  forth  the  exemptions  for 
overlap  agents  and  toxins. 

Accordingly,  7  CFR  331.4(b)  and  9 
CFR  121.5(f)  indicate  that  the 
Administrator  may  grant  exemptions 
bom  the  requirements  of  these  parts 
upon  a  showing  of  good  cause  and  a 


determination  that  it  is  consistent  with 
protecting  animal  or  plant  health  and 
animal  or  plant  products.  For  example, 
such  exemptions  may  be  granted  for 
agricultural  emergencies  involving  plant 
or  animal  agents  or  toxins.  An 
individual  or  entity  may  request  in 
writing  an  exemption  from  the 
requirements  of  the  regulations. 

Registration  Requirements  and 
Procedures 

In  accordance  with  section  212(d)  of 
the  Act,  7  CFR  331.5(a)  and  9  CFR 
121.6(a)  require  that,  unless  exempted 
under  those  parts,  an  individual  or 
entity  possessing,  using,  or  transferring 
listed  agents  or  toxins  must  register  with 
APHIS.  Section  121.6(a)  of  9  CFR  part 
121  further  requires  that  an  individual 
or  entity  possessing,  using,  or 
transferring  overlap  agents  or  toxins 
must  register  with  APHIS  or  CDC. 

We  note  that  Congress  expected  that 
most  registrants  would  be  public  and 
private  entities,  rather  than  individuals. 
(H.R.  Conf.  Rep.  No.  107-481,  at  125 
(2002)).  Thus,  7  CFR  331.5(b)  and  9  CFR 
121.6(b)  indicate  that,  to  apply  for  a 
certificate  of  registration,  each  entity 
must  designate  an  individual  to  be  the 
responsible  official.  The  responsible 
official  must  have  the  authority  and 
control  to  ensure  compliance  with  the 
regulations.  The  responsible  official 
must  complete  and  sign  the  registration 
application  package,  and  will  be  the 
individual  contacted  by  APHIS  or  CDC 
if  any  questions  arise  concerning  the 
application  or  subsequent  compliance. 
As  part  of  registration,  the  responsible 
official  and  the  entity  will  be  subject  to 
a  seciuity  risk  assessment  by  the 
Attorney  General. 

While  most  registrants  are  likely  to  be 
entities,  both  7  CFR  331.5(b)  and  9  CFR 
121.6(b)  provide  that,  in  the  event  that 
an  individual  applies  for  and  is  granted 
a  certificate  of  registration,  we  will 
consider  the  individual  to  be  the 
responsible  official. 

We  wish  to  emphasize  that  it  is  the 
entity's  responsibility  to  designate  the 
appropriate  individual  to  be  the 
responsible  official  (i.e..  an  individual 
who  has  the  authority  and  control  to 
ensure  compliance  with  the 
regulations).  To  satisfy  this  requirement, 
a  university  may  choose  to  designate  the 
Dean  of  Agriculture  to  be  the 
responsible  official  rather  than  the 
biosafety  officer  because  the  Dean  of 
Agriculture  may  have  better  oversight 
and  authority  to  ensure  compliance 
with  the  regulations. 

Furthermore,  we  note  that  a  certificate 
of  registration  will  apply  to  only  one 
general  physical  location  [e.g.,  a 
building  or  complex  of  buildings  at  a 
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single  mailing  address).  If  an  entity  has 
more  than  one  general  physical  location, 
then  the  entity  must  register  each 
location  and  must  designate  an 
individual  to  be  the  responsible  official 
for  each  location. 

Although  not  contemplated  by  the 
Act,  we  recognize  that  there  may  be 
times  when  the  responsible  official  is 
unavailable.  Since  some  functions  may 
only  be  performed  by  the  responsible 
official  [i.e.,  transfers),  this  may  disrupt 
research  or  other  approved  activities. 
Therefore,  in  7  CFR  331.5(c)  and  9  CFR 
121.6(c),  we  provide  that  an  entity  may 
designate  one  or  more  individuals  to  be 
an  alternate  responsible  official,  who 
may  act  for  the  responsible  official 
when  that  individual  is  imavailable. 
These  individuals  must  have  the 
authority  and  control  to  ensure 
compliance  with  the  regulations  when 
acting  as  the  responsible  official.  These 
individuals  will  also  be  subject  to  a 
security  risk  assessment  by  the  Attorney 
General  as  part  of  registration. 

To  apply  for  a  certificate  of 
registration,  7  CFR  331.8(a)  and  9  CFR 
121.9(a)  provide  that  the  responsible 
official  must  submit  all  of  the 
information  and  documentation 
required  in  the  registration  application 
package  to  APHIS,  including  the  name, 
source,  and  characterization  data  for 
each  agent  or  toxin  to  be  registered,  as 
required  by  section  212(d)(2)  of  the  Act. 
For  overlap  agents  or  toxins,  the 
responsible  official  must  submit  all  of 
the  information  and  documentation 
required  in  the  registration  package  to 
either  APHIS  or  Ct)C.  The  responsible 
official  must  submit  the  registration 
application  package  to  APHIS  in  cases 
where  he/she  is  seeking  registration  for 
either  plant  and  animal  agents  or  toxins, 
and  overlap  agents  or  toxins. 

In  7  CFR  331.6(b)  and  9  CFR  121.7(b), 
we  provide  that  APHIS  may  issue  a 
certificate  of  registration  upon: 

(1)  Approval  of  the  responsible 
official;  the  alternate  responsible 
official,  where  applicable;  the  entity; 
and,  where  applicable,  the  individual 
who  owns  or  controls  the  entity 
following  a  security  risk  assessment  by 
the  Attorney  General.  As  provided  for 
by  the  Act,  we  may  waive  the  security 
risk  assessment  of  the  entity  and  the 
individual  who  owns  or  controls  such 
entity  for  Federal,  State,  or  local 
governmental  agencies; 

(2)  Approval  of  the  containment  and 
seciuity  of  the  entity  (7  CFR  331.6)  or 
approval  of  the  biosafety,  containment, 
and  security  of  the  entity  (9  CFR  121.7). 
For  plant-related  agents  or  toxins,  the 
entity's  containment  and  secvu-ity 
procedures  must  be  commensurate  with 
the  risk  of  the  agent  or  toxin,  given  its 


intended  use.  Similarly,  for  overlap  and 
animal  agents  or  toxins,  the  entity's 
biosafety,  containment,  and  security 
procedures  must  be  commensurate  with 
the  risk  of  the  agent  or  toxin,  given  its 
intended  use.  APHIS  will  review  the 
Biocontainment  and  Security  Plan  or 
the  Biosafety  and  Security  Plan,  as 
applicable,  and  may  inspect  and 
evaluate  the  premises  and  records  to 
determine  compliance  with  the 
regulations  and  the  biosafety  and/or 
containment  and  security  requirements. 
For  overlap  agents  and  toxins,  APHIS  or 
CDC  will  review  the  Biosafety  and 
Security  Plan,  and  may  inspect  and 
evaluate  the  premises  and  records  to 
determine  compliance  with  the 
regulations  and  the  biosafety  and/or 
containment  and  security  requirements; 
and 

(3)  A  determination  by  the 
Administrator  that  the  individual  or 
entity  seeking  to  register  has  a  lawful 
purpose  to  possess,  use,  or  transfer  such 
agents  or  toxins. 

Furthermore,  9  CFR  121.7(c)  provides 
that  APHIS  and  CDC  will  review 
applications  for  registration  and 
amendments  to  a  certificate  of 
registration  for  overlap  agents  or  toxins, 
and  a  certificate  of  registration  or 
amendment  to  a  certificate  of 
registration  will  only  be  issued  if  APHIS 
and  CDC  concur. 

As  indicated  in  7  CFR  331.6(c)  and  9 
CFR  121.7(d),  a  certificate  of  registration 
will  be  valid  for  only  specific  agents  or 
toxins,  and  specific  activities  and 
locations.  A  certificate  of  registration 
may  cover  more  than  one  listed  agent  or 
toxin,  and  it  may  be  amended  to  cover 
additional  listed  agents  or  toxins.  A 
responsible  official  may  request  an 
amendment  to  a  certificate  of 
registration  by  submitting  the  relevant 
pages  bom  the  registration  application 
package  to  the  agency  that  issued  the 
certificate  of  registration,  either  APHIS 
or  CDC. 

Furthermore,  under  7  CFR  331.6(d) 
and  9  CFR  121.7(e),  a  certificate  of 
registration  may  be  amended  to  reflect 
changed  circumstances  (e.g., 
replacement  of  the  responsible  official, 
changes  in  ownership  or  control  of  the 
entity,  changes  in  the  activities 
involving  the  agent  or  toxin).  The 
responsible  official  must  immediately 
notify  the  agency  that  issued  the 
certificate  of  registration,  either  APHIS 
or  CDC,  of  such  changes  in 
circumstances  that  occur  after 
submission  of  the  applicatioq  for 
registration  or  after  receipt  of  a 
certificate  of  registration.  We  note  that 
replacement  of  the  responsible  official 
or  change  in  ownership  or  control  of  an 
entity  will  require  a  security  risk 


assessment  for  the  new  individual(s) 
who  owns  or  controls  the  entity. 

There  may  be  instances  where  a 
responsible  official  wishes  to 
discontinue  possessing,  using,  or 
transferring  one  or  more  agents  or  toxins 
for  which  they  are  registered.  In  those 
instances,  7  CFR  331.5(e)  and  9  CFR 
121.6(f)  state  that  the  responsible 
official  may  inactivate  the  agent  or  toxin 
or  he/she  may  transfer  the  agent  or  toxin 
to  a  registered  individuals  or  entities. 
The  responsible  official  must  notify 
APHIS  or,  for  overlap  agents,  APHIS  or 
CDC,  5  business  days  prior  to  the 
plarmed  inactivation  so  th&t  we  may 
have  the  opportimity  to  observe  the 
inactivation  of  the  agents  or  toxins. 
APHIS  or  CDC  will  notify  the 
responsible  official  if  we  wish  to 
observe  the  inactivation  of  the  agents  or 
toxins. 

Finally,  7  CFR  331.6(f)  and  9  CFR 
121.7(g)  indicate  that -a  certificate  of 
registration  will  be  valid  for  a  maximum 
of  3  years.  To  minimize  the 
administrative  burden  associated  with 
this  new  registration  program,  initially 
we  will  assign  expiration  dates  ranging 
fit)m  24  to  36  months  to  stagger  the 
dates  for  renewing  registration.  Upon 
renewal,  we  expect  that  all  certificates 
of  registration  will  be  valid  for  3  years. 

Denial,  Revocation,  and  Suspension  of 
Registration 

Section  212(e)(6)(A)  of  the  Act 
provides  that  an  individual  who  seeks 
to  register  shall  be  subject  to  a  database 
check  by  the  Attorney  General.  Section 
212(e)(6)(B)  goes  on  to  provide  that 
other  persons  (i.e.,  entities)  shall  be 
subject  to  a  database  check  by  the 
Attorney  General,  and,  where 
applicable,  the  individual  who  owns  or 
control  such  person  (i.e.,  entity)  shall  be 
subject  to  a  database  check  by  the 
Attorney  General. 

Pursuant  to  section  212(e)(3)  of  the 
Act,  upon  receipt  of  the  names  and 
identifying  information  of  those  seeking 
to  register,  the  Attorney  General  will  use 
criminal,  immigration,  national  security, 
and  other  electronic  databases  for  the 
purpose  of  identifying  whether  the 
individuals  are  within  any  of  the 
categories  described  in  18  U.S.C.  175b 
(relating  to  restricted  persons). 
According  to  18  U.S.C.  175b,  the  term 
"restricted  person"  means  an  individual 
who: 

(A)  Is  under  indictment  for  a  crime 
punishable  for  a  term  exceeding  1  year; 

(B)  Has  been  convicted  in  any  coiut 
of  a  crime  punishable  by  imprisonment 
for  a  term  exceeding  1  year; 

(C)  Is  a  fugitive  firom  justice; 

(D)  Is  an  unlawful  user  of  any 
controlled  substance  (as  defined  in 
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section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802)); 

(E)  Is  an  alien  illegally  or  unlawfully 
in  the  United  States; 

(F)  Has  been  adjudicated  as  a  mental 
defective  or  has  been  committed  to  any 
mental  institution; 

(G)  Is  an  alien  (other  than  an  alien 
lawfully  admitted  for  permanent 
residence)  who  is  a  national  of  a  country 
as  to  which  the  Secretary  of  State, 
pursuant  to  section  6(j)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  2405(j),  section  620A  of  chapter  1 
of  part  M  of  the  Foreign  Assistance  Act 
of  1961  (22  U.S.C.  2371),  or  section 
40(d)  of  chapter  3  of  the  Arms  Export 
Control  Act  (22'U.S.C.  2780(d)),  has 
made  a  determination  (that  remains  in 
effect)  that  such  coimtry  has  repeatedly 
provided  support  for  acts  of 
international  terrorism;  or 

(H)  Has  been  discharged  from  the 
Armed  Services  of  the  United  States 
under  "dishonorable  conditions." 

Section  212(e)(3)  of  the  Act  further 
provides  that  the  Attorney  General  will 
use  criminal,  immigration,  national 
security,  and  other  electronic  databases 
for  the  sole  purpose  of  identifying 
whether  the  individuals  are  reasonably 
suspected  by  any  Federal  law 
enforcement  or  intelligence  agency  of 
committing  a  crime  set  forth  in  18 
U.S.C.  2332b(g)(5);  knowing 
involvement  with  an  organization  that 
engages  in  domestic  or  international 
terrorism  (as  defined  in  18  U.S.C.  2331) 
or  with  any  other  organization  that 
engages  in  intentional  crimes  of 
violence;  or  being  an  agent  of  a  foreign 
power  as  defined  in  50  U.S.C.  1801. 

Accordingly,  in  7  CFR  331.7(a)  and  9 
CFR  121.8(a)  we  provide  that  APHIS 
may  deny  an  application  for  registration 
or  revoke  registration  if  the  Attorney 
General  identifies  the  individual  as 
within  any  of  the  categories  described  in 
the  previous  paragraphs. 

With  regara  to  overlap  agents  or 
toxins,  9  CFR  121.8(b)  provides  that 
APHIS  or  CDC  will  deny  an  application 
for  registration  or  revoke  registration  if 
the  Attorney  General  identifies  the 
individual  as  a  "restricted  person"  as 
described  in  18  U.S.C.  175b.  APHIS  or 
CDC  may  deny  an  application  for 
registration  or  revoke  registration  if  the 
Attorney  General  identifies  the 
individual  as  within  any  of  the 
remaining  categories  described  above. 

Furthermore,  in  keeping  with  the 
safety  and  security  requirements  of  the 
Act,  in  7  CFR  331.7(a)  and  9  CFR 
121.8(a),  we  provide  that  APHIS  may 
deny  an  application  for  registration  or 
revoke  registration  if  the  responsible 
official  does  not  have  a  lawful  purpose 
to  possess,  use,  or  transfer  listed  agents 


or  toxins;  the  responsible  official  is  an 
individual  who  handles  or  uses  listed 
agents  or  toxins  and  he/she  does  not 
have  the  necessary  training  or  skills  to 
handle  such  agents  or  toxins;  the  entity 
does  not  meet  the  biosafety  and/or 
containment  and  security  requirements 
prescribed  by  the  Administrator;  there 
are  egregious  or  repeated  violations  of 
the  biosafety,  contaiimient,  or  security 
requirements;  or  the  Administrator 
determines  that  such  action  is  necessary 
to  protect  animal  or  plant  health,  and 
animal  or  plant  products. 

We  may  summarily  revoke  or  suspend 
registration  for  any  of  the  reasons  set 
forth  in  7  CFR  331.7(a)  and  in 
paragraphs  (a)  and  (b)  of  9  CFR  121.8. 
In  accordance  with  7  CFR  331.7(c)  and 
9  CFR  121.8(d),  we  will  notify  the 
responsible  official  in  writing  if  an 
application  for  registration  is  denied  or 
a  certificate  of  registration  is  revoked  or 
suspended.  For  overlap  agents  or  toxins, 
APHIS  or  CDC  will  provide  the 
necessary  notification. 

Finally,  both  parts  provide  that  denial 
of  an  application  for  registration, 
revocation  of  registration,  and 
suspension  of  registration  may  be 
appealed  under  §§  331.16  and  121.17, 
respectively. 

Responsibilities  of  the  Responsible 
Official 

To  facilitate  compliance  with  the 
regulations,  7  CFR  331.9  and  9  CFR 
121.10  both  set  out  the  responsibilities 
of  the  responsible  official.  Specifically, 
the  regulations  indicate  the  responsible 
official  is  responsible  for: 

•  Developing  and  implementing  a 
Biocontaiimient  and  Securify  Plan  or  a 
Biosafety  and  Securify  Plan,  as 
applicable; 

•  Allowing  only  approved 
individuals  within  the  entify  to  have  ' 
access  to  listed  agents  or  toxins; 

•  Providing  appropriate  training  in 
biosafefy  and/or  containment  and 
securify  procedures  for  all  personnel; 

•  Transferring  agents  or  toxins  only  to 
registered  individuals  or  entities; 

•  Ensuring  that  all  visitors  are 
informed  of  and  follow  the  entity's 
securify  requirements  and  procedures; 

•  Notifying  APHIS  or.  for  overlap 
agents,  APHIS  or  CDC,  of  changes  in 
circumstances; 

•  Providing  timely  notice  of  any  theft, 
loss,  or  release  of  a  biological  agent  or 
toxin;  and 

•  Maintaining  detailed  records  of 
information  necessary  to  give  a 
complete  accoimting  of  all  of  the 
entity's  activities  related  to  agents  or 
toxins. 

In  addition,  both  parts  provide  that 
the  responsible  official  for  a  diagnostic 


laboratory  or  other  entity  possessing, 
using,  or  transferring  listed  agents  or 
toxins  that  are  contained  in  specimens 
presented  for  diagnosis  must 
immediately  report  the  identification  of 
such  agents  or  toxins  to  the 
Administrator  and  to  other  appropriate 
authorities  when  required  by  Federal, 
State,  or  local  law.  Furthermore,  both 
parts  provide  that  the  Administrator 
may  require  less  fi^uent  reporting 
during  agricultural  emergencies  or 
outbreaks,  or  in  endemic  areas.  We  are 
adopting  these  reporting  requirements 
because  this  information  will  help  us  to 
identify  outbreaks  and  to  monitor 
activities  related  to  listed  agents  and 
toxins. 

Finally,  to  be  consistent  with  CDC,  we 
have  adopted  the  CDC's  approach  on 
experiments  involving  recombinant 
DNA.  We  believe  this  provision  will 
address  concerns  about  laboratory 
manipulation  of  microbes  that  alter  their 
characteristics  (e.g.,  increased  virulence, 
pathogenicity,  or  host  range;  alter  mode 
of  transmission  or  route  of  exposure) 
and  increase  the  risks  to  human,  animal, 
or  plant  health.         

Accordingly,  in  9  CFR  121.10(c)  we 
provide  that  a  responsible  official  must 
ensure  that  the  following  experiments 
are  not  conducted  unless  approved  by 
the  Administrator,  after  consultation 
with  experts: 

(1)  Experiments  utilizing  recombinant 
DNA  that  involve  the  deliberate  transfer 
of  a  pathogenic  trait  or  drug  resistance 
trait  to  biological  agents  that  are  not 
known  to  acquire  the  trait  nat\irally,  if 
such  acquisition  could  compromise  the 
use  of  the  drug  to  control  disease  agents 
in  himians,  veterinary  medicine,  or 
agriculture;  and 

(2)  Experiments  involving  the 
deliberate  formation  of  recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  toxins  lethal  for 
vertebrates  at  an  LD5o<100  ng/kg  body 
weight. 

In  addition,  we  request  comments 
concerning  what  additional 
experiments,  regardless  if  regulated 
under  these  regulations,  mi^t  warrant 
similar  scrutiny  in  the  interest  of  safety. 
In  particular,  we  request  conunents 
addressing  issues  concerning 
experiments  with  biological  agents  that 
could  possibly  increase  their  virulence 
or  pathogenicity,  change  their  natiiral 
mode  of  transmission,  route  of 
exposure,  or  host  range  in  ways  adverse 
to  human,  animal,  or  plant  health;  or 
result  in  the  deliberate  transfer  a  drug 
resistant  trait  or  a  toxin-producing 
capability  to  a  microorganism  by  means 
that  do  not  involve  recombinant  DNA 
techniques.  We  also  request  comments 
regarding  the  form  oversight  should 
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take;  for  example,  the  rule  could  require 
that,  whenever  laboratory  manipulation 
of  a  microorganism  increases  its  risk 
profile  significantly,  whether 
intentionally  or  inadvertently,  the 
responsible  official  report  such  to  the 
Administrator  and  discontinue  work 
with  the  modified  organism  until  the 
Administrator  has  made 
recommendations  regarding  appropriate 
safety  practices. 

Restricting  Access  to  Biological  Agents 
and  Toxins 

Section  212(e)(1)  of  the  Act  provides 
that  the  Secretary  shall  establish 
appropriate  safeguard  and  security 
requirements  for  persons  possessing, 
using,  or  transferring  biological  agents 
or  toxins  commensurate  with  the  risk 
such  agent  poses  to  animal  and  plant 
health,  and  animal  and  plant  products 
(including  the  risk  of  use  in  domestic  or 
international  terrorism).  Section 
212(e)(2)(A)  goes  on  to  state  that  the 
regulations  must  include  provisions  to 
ensure  that  the  registered  person 
provides  access  to  listed  agents  and 
toxins  to  only  those  individuals  whom 
the  registered  person  has  determined 
have  a  legitimate  need  to  handle  or  use 
such  agents  or  toxins.  In  addition, 
section  212(b)(1)(A)  requires  that  the 
Secretary  establish  and  enforce  safety 
procedures  for  agents  and  toxins, 
including  measures  to  ensure  proper 
training  and  appropriate  skills  to  handle 
such  agents  and  toxins. 

Accordingly,  7  CFR  331.10(a)  and  9 
CFR  121.11(a)  provide  that  an 
individual  may  not  have  access  to 
biological  agents  or  toxins  listed  in 
§§331.3  and  121.3,  respectively,  unless 
approved  by  APHIS  or,  for  overlap 
agents,  APHIS  or  CDC.  Both  parts 
require  the  responsible  official  to  ensure 
that  only  approved  individuals  within 
the  entity  have  access  to  listed  agents  or 
toxins.  In  addition,  the  responsible 
official  must  request  such  access  for 
only  those  individuals  who  have  a 
legitimate  need  to  handle  or  use  listed 
agents  or  toxins,  and  who  have  the 
appropriate  training  and  skills  to  handle 
such  agents  or  toxins. 

We  recognize  that  a  responsible 
official  may  want  to  minimize  the 
number  of  individuals  who  require 
access  approval.  Accordingly,  we 
reiterate  that  such  approval  is  necessary 
only  for  those  individuals  who  have  a 
legitimate  need  to  handle  or  use  agents 
or  toxins,  and  who  have  the  appropriate 
training  and  skills  to  handle  such  agents 
or  toxins.  For  those  individuals  who  do 
not  have  a  legitimate  need  to  handle  or 
use  agents  or  toxins,  or  who  do  not  have 
the  appropriate  training  and  skills  to 
handle  agents  or  toxins  (e.g.,  visitors. 


janitorial  and  maintenance  staff,  and 
contractors),  a  responsible  official  may 
restrict  access  to  agents  or  toxins  by 
requiring  that  such  individuals  be 
escorted  at  all  times  by  an  individual 
with  access  approval  from  APHIS  or 
CDC.  If  a  responsible  official  adopts 
such  a  practice,  it  should  be  contained 
in  the  Biocontainment  and  Security 
Plan  or  the  Biosafety  and  Security  Plan, 
as  applicable. 

To  ensure  that  individuals  who 
handle  or  use  listed  agents  or  toxins 
have  the  appropriate  training  and  skills, 
7  CFR  331.10(c)  requires  that  the 
responsible  official  must  provide 
appropriate  training  in  containment  and 
security  procedures  to  all  individuals 
with  access  to  agents  and  toxins  in 
accordance  with  7  CFR  331.12. 
Similarly,  9  CFR  121.11(c)  requires  that 
the  responsible  official  must  provide 
appropriate  training  in  biosafety  and/or 
contaiimient  and  security  procedures  to 
all  individuals  with  access  to  agents  and 
toxins  in  accordance  with  9  CFR  121.13. 

Furthermore,  the  responsible  official 
must  provide  APHIS  with  information 
about  the  individual's  training  and 
skills,  such  as  a  curriculum  vitae  for 
principal  investigators  and  researchers, 
and  a  description  of  training  completed 
by  support  personnel  (7  CFR  331.10(e) 
and  9  CFR  121.11(e)). 

In  order  to  obtain  access  approval  for 
an  individual,  section  212(e)(2)(B)  of  the 
Act  requires  that  the  responsible  official 
submit  the  names  and  identifying 
information  for  those  individuals 
deemed  to  have  a  legitimate  need  to 
handle  or  use  listed  agents  or  toxins  to 
the  Secretary  and  the  Attorney  General, 
promptly  after  determining  the 
individuals  need  access,  and 
periodically  thereafter,  not  less 
frequently  than  once  every  5  years.  We 
note  that  the  screening  of  employees 
working  with  agents  or  toxins  is  the 
primary  responsibility  of  the 
responsible  official,  not  the  individual 
employee.  (H.R.  Conf.  Rep.  No.  107- 
481.  at  125  (2002)). 

Both  7  CFR  331.10(d)  and  9  CFR 
121.11(d)  indicate  that,  for  each  ■ 
individual  identified  by  the  responsible 
official  as  having  a  legitimate  need  to 
handle  or  use  listed  agents  or  toxins,  the 
responsible  official  must  submit  that 
individual's  name  and  identifying 
information  to  APHIS  and  the  Attorney 
General.  Paragraph  (d)  of  9  CFR  121.11 
further  provides  that,  for  overlap  agents, 
the  responsible  official  must  submit  this 
information  to  either  APHIS  or  CDC  and 
the  Attorney  General. 

Pursuant  to  section  212(e)(3)  of  the 
Act.  upon  receipt  of  the  names  and 
identifying  information,  the  Attorney 
General  will  use  criminal,  immigration, 


national  security,  and  other  electronic 
databases  for  the  purpose  of  identifying 
whether  the  individuals  are  within  any 
of  the  categories  described  in  18  U.S.C. 
175b  (relating  to  restricted  persons). 
Section  212(e)(3)  of  the  Act  further 
provides  that  the  Attorney  General  will 
use  criminal,  immigration,  national 
security,  and  other  electronic  databases 
for  the  purpose  of  identifying  whether 
the  individuals  are  reasonably 
suspected  by  any  Federal  law 
enforcement  or  intelligence  agency  of 
committing  a  crime  set  forth  in  18 
U.S.C.  2332b(g)(5);  knowing 
involvement  with  an  organization  that 
engages  in  domestic  or  international 
terrorism  (as  defined  in  18  U.S.C.  2331) 
or  with  any  other  organization  that 
engages  in  intentional  crimes  of 
violence;  or  being  an  agent  of  a  foreign 
power  as  defined  in  50  U.S.C.  1801. 

In  7  CFR  331.10(h)  aiid  9  CFR 
121.11(h),  we  provide  that  we  may  deny 
or  limit  access  of  an  individual  to  listed 
agents  or  toxins  if  the  Attorney  General 
identifies  the  individual  as  within  any 
of  the  categories  described  in  the 
previous  paragraph.  This  is  consistent 
with  the  requirements  in  section 
212(e)(2)(C)(i)oftheAct. 

With  regard  to  overlap  agents  or 
toxins,  9  CFR  121.11(i)  provides  that 
APHIS  or  CDC  will  deny  an  individual 
access  to  overlap  agents  or  toxins  if  the 
Attorney  General  identifies  the 
individual  as  a  "restricted  person"  as 
described  in  18  U.S.C.  175b.  APHIS  or 
CDC  may  deny  or  limit  access  of  an 
individual  if  the  Attorney  General 
identifies  the  individual  as  within  any 
of  the  remaining  categories  described 
above. 

Furthermore,  in  keeping  with  the 
safety  and  security  requirements  of  the 
Act,  both  7  CFR  331.10(h)  and  9  CFR 
121.11(h)  provide  that  we  may  deny  or 
limit  access  if  the  individual  does  not 
have  a  legitimate  need  to  handle  listed 
agents  or  toxins;  the  individual  does  not 
have  the  necessary  training  or  skills  to 
handle  listed  agents  or  toxins;  or  the 
Administrator  determines  that  such 
action  is  necessary  to  protect  animal  or 
plant  health  or  animal  or  plant 
products. 

The  Administrator  will  determine 
what  constitutes  limited  access  on  a 
case-by-case  basis.  The  determination 
will  taike  into  consideration  all  the  facts 
at  hand  and  be  commensurate  with  the 
risks  posed  by  the  agent  or  toxin. 
Generally,  we  expect  that  an  individual 
granted  limited  access  will  only  be 
allowed  to  handle  or  use  an  agent  or 
toxin  under  the  direct  supervision  of  an 
approved  individual. 

Section  212(e)(3)(C)  of  the  Act 
provides  that  the  Attorney  General  will 
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notify  the  Secretary  whether  the 
individual  is  within  any  of  the 
categories  discussed  previously.  Then 
the  Secretary  will  notify  the  responsible 
official  if  an  individual  is  granted  or 
denied  access  to  listed  agents  or  toxins 
(section  212(e)(4)). 

Accordingly,  both  7  CFR  331.10(g) 
and  9  CFR  121.11(g)  provide  that  we 
will  notify  the  responsible  official  if  an 
.  individual  is  granted  full  or  limited 
access,  or  denied  access,  to  biological 
agents  or  toxins,  and  we  will  notify  the 
individual  if  he/she  is  denied  access  or 
granted  only  limited  access  to  such 
agents  or  toxins.  Paragraph  (g)  of  9  CFR 
121.11  further  provides  Aat,  for  overlap 
agents  or  toxins,  APHIS  or  CDC  will 
provide  the  necessary  notification. 

Pursuant  to  section  212(e)(5)  of  the 
Act,  7  CFR  331.10(f)  and  9  CFR  121.11(f) 
indicate  that  we  may  expedite  the 
access  approval  process  for  individuals 
upon  request  by  the  responsible  official 
and  a  showing  of  good  cause,  such  as 
public  health  or  agricultural 
emergencies,  national  security, 
impending  expiration  of  a  research 
grant,  or  a  short-term  visit  by  a 
prominent  researcher.  We  note, 
however,  that  the  Act  specifically 
provides  that  expedited  review  is  not 
available  for  individuals  or  entities 
seeking  to  register  (section  212(e)(6)). 

Both  7  CFR  331. 10(j)  and  9  CFR 
121.11(k)  provide  that  access  approval 
for  individuals  is  valid  for  5  years  and, 
thereafter,  the  responsible  official  shall 
request  access  approval  every  5  years  for 
as  long  as  the  individual  needs  access 
to  such  agents  or  toxins.  This  is 
consistent  with  the  requirements  of  the 
Act. 

In  7  CFR  331.10(k)  and  9  CFR 
121.11(1),  we  further  provide  that  the 
responsible  official  must  immediately 
notify  APHIS  or,  for  overlap  agents  or 
toxins,  APHIS  or  CDC,  when  an 
individual's  access  to  listed  agents  or 
toxins  is  terminated  by  the  entity  and 
the  reasons  therefore.  We  believe  this 
information  will  be  relevant  to  any 
subsequent  determinations  to  allow  that 
individual  access  to  listed  agents  or 
toxins. 

Section  212(e)(7)(A)(i)  of  the  Act 
requires  that  the  regxdations  provide  for 
an  opportunity  for  review  by  the 
Secretary,  when  requested  by  the 
individual  involved,  of  a  determination 
to  deny  that  individual  access  to  listed 
agents  or  toxins.  Thus,  7  CFR  331.10(i) 
and  9  CFR  121.1l(j)  provide  that  an 
individual  may  appeal  the 
Administrator's  decision  to  deny  or 
limit  access  to  biological  agents  or 
toxins,  in  accordance  with  §§  331.16 
and  121.17,  respectively. 


Biocontainment  and  Security  Plan/ 
Biosafety  and  Secnrity  Plan 

Sections  212(b)  and  (c)  of  the  Act 
require  that  the  Secretary  establish  and 
enforce  safety  procedures  for  listed 
agents  and  toxins,  including  measures 
to  ensure  proper  training  and 
appropriate  skills  to  handle  agents  and 
toxins,  and  proper  laboratory  facilities 
to  contain  and  dispose  of  agents  and 
toxins.  In  addition,  sections  212(b)  and 
(c)  of  the  Act  require  that  the  Secretary 
establish  and  enforce  safeguard  and 
security  measures  to  prevent  access  to 
listed  agents  and  toxins  for  use  in 
domestic  or  international  terrorism  or 
for  any  other  criminal  piupose. 
Pursuant  to  section  212(e)(1).  the 
safegiiard  and  security  requirements 
must  be  commensurate  with  the  risk 
posed  by  the  agent  or  toxin. 

Because  different  agents  and  toxins 
pose  differing  degrees  of  risk,  depending 
on  foctors  such  as  their  escape  potential 
and  availability  of  a  suitable  habitat  (for 
plant-related  agents)  and  transmission 
and  effect  of  exposure  to  the  agent  or 
toxin  (for  overlap  and  animiil  agents  or 
toxins),  we  believe  that  it  would  be 
counterproductive  to  attempt  to  prepare 
a  detailed  list  of  prescriptive 
requirements  for  entities  (i.e.,  a  "one 
size  fits  all"  design  standard).  Rather, 
we  have  prepared  a  brief  set  of 
performance  standards  that  we  will 
consider  to  the  degree  to  which  they  are 
appropriate  to  the  risks  presented  by  a 
particular  agent  or  toxin,  given  its 
intended  use  and  the  location  of  the 
entity.  

Accordingly,  7  CFR  331.11  requires 
that,  as  a  condition  of  registration,  an 
individual  or  entity  must  develop  and 
implement  a  Biocontaiimient  and 
Security  Plan.  Similarly,  9  CFR  121.12 
requires  that,  as  a  condition  of 
registration,  an  individual  or  entity 
must  develop  and  implement  a 
Biosafety  and  Security  Plan.  The  titles 
and  provisions  of  the  plans  are  different 
because  the  agents  listed  under  7  CFR 
331.3  do  not  pose  a  severe  threat  to 
human  health  and,  therefore,  it  is 
imnecessary  to  require  that  the  plant- 
related  plan  address  personnel  safety 
and  headth. 

In  7  CFR  331.11,  we  provide  that  the 
plan  must  contain  sufficient  information 
and  documentation  to  describe  the 
containment  procedures  and  the 
security  systems  and  procedures.  The 
plan's  containment  and  security 
provisions  must  be  commensurate  with 
the  risk  posed  by  the  agent  or  toxin, 
given  its  intended  use. 

Similarly,  in  9  CFR  121.12  we  provide 
that  the  plan  must  contain  sufficient 
information  and  dociunentation  to 


describe  the  biosafety  and  containment 
procedures,  and  the  security  systems 
and  procedures.  The  plan's  biosafety, 
containment,  and  security  provisions 
must  be  commensurate  with  the  risk 
posed  by  the  agent  or  toxin,  given  its 
intended  use. 

Pursuant  to  section  212(e)(9)  of  the 
Act,  we  will  provide  technical 
assistance  and  guidance  upon  request  to 
help  individuals  and  entities  develop 
their  plans. 

In  7  CFR  331.11(a)(1),  we  provide  that 
the  plan's  contaimnent  procedures  must 
be  sufficient  to  contain  the  agent  or 
toxin  (e.g.,  physical  structure  and 
features  of  the  entity,  and  operational 
and  procedural  safeguards)  while  in  9 
CFR  121.12(a)(1)  we  provide  that  the 
plan's  biosafety  and  contaiiunent 
procedures  must  be  sufficient  to  contain 
the  agent  or  toxin  (e.g.,  physical 
structure  and  featiires  of  the  entity,  and 
operational  and  procedural  safeguards). 
As  previously  noted,  these  provisions 
are  different  because  the  agents  listed 
under  7  CFR  331.3  do  not  pose  a  severe 
threat  to  human  health  and,  therefore,  it 
is  unnecessary  to  require  that  the  plant- 
related  plan  address  personnel  safety 
and  hedth. 

We  expect  that  a  number  of  the 
individuals-or  entities  seeking  to         '  , 
register  under  these  regulations  will 
have  previously  been  issued  permits 
under  7  CFR  part  330  or  9  CFR  part  122, 

or  will  have  been  registered  under    

CEXH's  select  agent  regulations  in  42  CFR 
part  72  and  thus  will  have  appropriate 
biosafety  and/or  contaiiunent 
procedures  already  in  place.  It  is  likely 
that  these  biosafety  and/or  containment 
procedures  will  meet  the  requirements 
of  the  regulations  or  could  be  easily 
modified  to  meet  the  requirements  of 
the  regulations.  Therefore,  we  encourage 
individuals  or  entities  seeking  to 
register  to  make  use  of  existing  biosafety 
and/or  containment  procedures,  and  to 
modify  such  procedures  as  necessary. 

In  7  CFR  331.11(a)(2)  and  9  CFR 
121.12(a)(2),  we  furdier  provide  that  the 
security  systems  and  procedures  must 
be  designed  according  to  a  site-specific 
risk  assessment  and  must  provide 
graded  protection  in  accordance  with 
the  threat  posed  by  the  agent  or  toxin. 
This  site-specific  risk  assessment  should 
involve  a  threat  assessment  and  risk 
analysis  in  which  threats  are  defined, 
vulnerabilities  examined,  and  risks 
associated  with  those  vulnerabilities  are 
identified. 

The  security  systems  and  procedures 
must  be  tailored  to  address  site-specific 
characteristics  and  requirements, 
ongoing  programs,  and  operational 
needs  and  must  mitigate  the  risks, 
identified  in  the  risk  assessment.  The 
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plan  must  describe  inventory  control 
procedures,  personnel  suitability  for 
those  individuals  with  access  to  listed 
agents  or  toxins,  physical  security,  and 
cybersecurity.  The  plan  must  also 
contain  provisions  for  routine  cleaning, 
maintenance,  and  repairs;  provisions  for 
seciuing  the  area  (e.g.,  card  access,  key 
pads,  locks)  and  protocols  for  changing 
access  numbers  or  locks  following  staff 
changes;  procedures  for  loss  or 
compromise  of  keys,  passwords, 
combinations,  etc.;  procedures  for 
reporting  suspicious  persons  or 
activities,  loss  or  theft  of  listed  agents  or 
toxins,  release  of  listed  agents  or  toxins, 
or  alteration  of  inventory  records; 
provisions  for  the  control  of  access  to 
containers  where  listed  agents  and 
toxins  are  stored;  and  procedures  for 
reporting  and  removing  unauthorized 
persons. 

Moreover,  with  respect  to  areas 
containing  listed  agents  or  toxins,  an 
entity  or  individual  must  adhere  to  the 
following  security  requirements  or 
implement  measures  to  achieve  an 
equivalent  or  greater  level  of  security  as 
the  provisions  below: 

•  Allow  unescorted  access  only  to 
approved  individuals  who  are 
performing  a  specifically  authorized 
function  during  hours  required  to 
perform  that  job; 

•  Allow  individuals  not  approved 
under  7  CFR  331.10  or  9  CFR  121.11  to 
conduct  routine  cleaning,  maintenance, 
repairs,  and  other  non-laboratory 
functions  only  when  escorted  and 
continually  monitored  by  approved 
individuals; 

•  Provide  for  the  control  of  access  to 
containers  where  listed  agents  and 
toxins  are  stored  by  requiring  that  such 
containers  be  locked  when  not  in  the 
direct  view  of  an  approved  individual 
and  by  using  other  monitoring 
measures,  as  needed; 

•  Require  the  inspection  of  all 
packages  upon  entry  and  exit; 

•  Establish  a  protocol  for  intra-entity 
transfers,  including  provisions  for 
ensuring  that  the  packaging  and 
movement,  is  conducted  under  the 
supervision  of  an  approved  individual; 

•  Require  that  approved  individuals 
do  not  share  with  any  other  person  their 
unique  means  of  accessing  the  area  or 
listed  agents  or  toxins;  and 

•  Require  that  approved  individuals 
immediately  report  any  of  the  following 
to  the  responsible  official:  Any  loss  or 
compromise  of  keys,  passwords, 
combinations,  etc.;  any  suspicious 
persons  or  activities;  any  loss  or  theft  of 
listed  agents  or  toxins;  any  release  of  a 
listed  agent  or  toxin;  and  any  sign  that 
inventory  and  use  records  for  listed 


agents  and  toxins  have  been  altered  or 
otherwise  compromised. 

We  recommend  that  seciuity  experts 
be  consulted  to  ensure  that  the 
individual  or  entity  develops  seciuity 
systems  and  procedures  that  will  meet 
the  requirements  of  this  section. 
However,  we  recognize  that  this  may 
not  be  possible  in  every  instance. 
Therefore,  we  reiterate  that  we  will 
provide  technical  assistance  and 
guidance  upon  request. 

In  7  CFR  331.11(a)(3)  and  9  CFR 
121.12(a)(3),  we  also  require  that  the 
plans  include  incident  response  plans 
for  containment  breach,  security  breach, 
inventory  violations,  non-biological 
incidents  such  as  workplace  violence, 
and  cybersecurity  breach.  Under  7  CFR 
331.11(a)(3),  the  incident  response  plans 
must  address  containment,  inventory 
control,  and  notification  of  managers 
and  responders;  while  under  9  CFR 
121.12(a)(3)  the  incident  response  plans 
must  address  containment,  personnel 
safety  and  health,  inventory  control,  and 
notification  of  managers  and 
responders.  As  discussed  above,  it  is 
unnecessary  for  7  CFR  331.11(a)(3)  to 
address  personnel  safety  and  health 
because  the  plant-related  agents  do  not 
pose  a  severe  threat  to  human  health. 

Finally,  to  ensure  that  the 
Biocontainment  and  Security  Plan 
continues  to  meet  the  entity's 
containment  and  security  needs,  in  7 
CFR  331.11(b)  we  require  that  the  plan 
be  reviewed,  performance  tested,  and 
updated  annually.  The  plan  must  also 
be  reviewed  and  revised,  as  necessary, 
after  any  incident.  We  include  these 
same  requirements  in  9  CFRl21.12(b)  in 
order  to  ensiue  that  the  Biosafety  and 
Security  Plan  continues  to  meet  the 
entity's  biosafety,  containment,  and 
security  needs. 

Training 

To  ensure  that  individuals  who 
handle  or  use  listed  agents  or  toxins 
have  the  appropriate  training  and  skills, 
7  CFR  331.12(a)  provides  that  the 
responsible  official  must  provide 
appropriate  training  in  containment  and 
security  procedures  to  all  individuals 
with  access  to  listed  agents  and  toxins 
while  9  CFR  121.13(a)  provides  that  the 
responsible  official  must  provide 
appropriate  training  in  biosafety. 
containment,  and  security  procedures  to 
all  individuals  with  access  to  listed 
agents  and  toxins.  These  provisions  are 
different  because  the  agents  listed  under 
7  CFR  331.3  do  not  pose  a  severe  threat 
to  human  health  and,  therefore,  it  is 
unnecessary  to  require  that  the  plant- 
related  plan  address  personnel  safety 
and  health. 


Both  7  CFR  331.12  and  9  CFR  121.13 
provide  that  the  responsible  official 
must  provide  information  and  training 
to  an  individual  at  the  time  the 
individual  is  assigned  to  work  with  a 
listed  agent  or  toxin.  In  addition,  the 
responsible  official  must  provide 
refresher  training  annually. 

Transfer  of  Biological  Agents  and 
Toxins 

In  accordance  with  212(b)  of  the  Act, 
7  CFR  331.13  and  9  CFR  i21.14  set  forth 
the  transfer  requirements  for  biological 
agents  and  toxins.  Both  7  CFR  331.13 
and  9  CFR  121.14  provide  that  a  listed 
biological  agent  or  toxin  may  only  be 
transferred  to  individuals  or  entities 
registered  to  possess,  use,  or  transfer 
that  particular  agent  or  toxin.  However, 
the  sender  of  an  agent  or  toxin  may  be 
an  individual  or  entity  that  has  a 
certificate  of  registration  for  the  agent  or 
toxin,  an  individual  or  entity  that  is 
exempt  from  the  requirements  of  the 
regulations,  or  an  individual  or  entity     . 
located  outside  of  the  United  States. 
Biological  agents  or  toxins  may  only  be 
transferred  under  the  conditions  in  each 
section  and  must  be  authorized  by 
APHIS  or,  for  overlap  agents  or  toxins, 
by  APHIS  or  CDC,  prior  to  the  transfer. 

Both  7  CFR  331.13(a)  and  9  CFR 
121.14(a)  incorporate  the  existing 
{>ermit  requirements  imder  the  plant 
pest  regulations  in  7  CFR  part  330  and 
the  organisms  and  vectors  regulations  in 
9  CFR  part  122,  respectively.  We  believe 
the  current  permitting  systems  provided 
for  by  the  existing  plant  pest  and 
organisms  and  vectors  regulations  will 
complement  the  requirements  under 
these  new  regulations,  and  will  provide 
additional  protections  for  the  transfer  of 
listed  agents  and  toxins.  We  do  not 
expect  that  these  permit  requirements 
will  be  biudensome,  since  permits  for 
listed  biological  agents  or  toxins  issued 
under  7  CFR  part  330  and  9  CFR  part 
122  are  valid  for  up  to  1  year  and  can 
be  renewed. 

Thus.  §§  331.13(a)  and  121.14(a) 
provide  that,  in  addition  to  the  permit 
required  under  7  CFR  part  330  or  9  CFR 
part  122,  respectively,  biological  agents 
or  toxins  may  only  be  imported  or 
moved  interstate  with  the  prior 
authorization  of  APHIS  or,  for  overlap 
agents  or  toxins.  APHIS  or  CDC.  To 
obtain  such  authorization,  the  sender 
and  the  responsible  official  for  the 
recipient  must  complete  and  submit 
APHIS  Form  2041  to  APHIS  or  CDC.  in 
accordance  with  §§  331.13(c)  and 
121.14(c). 

Furthermore,  under  7  CFR  331.12(b), 
plant  agents  or  toxins  listed  in  7  CFR 
331.3  may  be  moved  intrastate  only 
with  the  prior  authorization  of  APHIS, 
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and  under  9  CFR  121.14(b),  animal 
agents  or  toxins  listed  in  9  CFR  121.3(c) 
may  be  moved  intrastate  only  with  the 

prior  authorization  of  APHIS  and    

overlap  agents  or  toxins  listed  in  9  CFR 
121.3(b)  may  be  moved  intrastate  only 
with  ihe  prior  authorization  of  APHIS  or 
CDC.  Again,  to  obtain  such 
authorization,  the  sender  and  the 
responsible  official  for  the  recipient 
must  complete  and  submit  APHIS  Form 
2041  to  APHIS  or  CDC,  in  accordance 
with  §S  331.13(c)  and  121.14(c). 

To  track  the  actual  transfer  of  the 
agents  and  toxins,  we  are  adopting 
CDC's  transfer  process  to  be  consistent 
with  CDC  and  because  a  number  of 
regulated  parties  are  already  familiar 
with  this  transfer  process.  This  transfer 
process  is  designed  to  provide  an 
accurate  record  of  the  transfer,  such 
information  may  be  crucial  in  the  event 
of  a  criminal  or  epidemiological 

investigation.  

Both  7  CFR  331.13(c)  and  9  CFR 
121.14(c)  set  out  the  transfer  process 
and  procedures  (APHIS  Form  2041). 
Specifically,  both  parts  provide  that, 
priof  to  each  transfer,  the  sender  and  the 
.  responsible  official  for  the  recipient 
must  complete  APHIS  Form  2041.  Then 
the  sender  must  submit  the  form  to 
APHIS  or,  for  overlap  agents  or  toxins, 
to  APHIS  or  CDC. 

After  reviewing  the  form,  APHIS  will 
authorize  the  transfer  based  on  a  finding 
that  the  recipient  has  a  certificate  of 
registration  covering  the  transfer  of  the 
listed  agent  or  toxin.  For  overlap  agents 
and  toxins,  APHIS  or  CDC  will 
authorize  the  transfer  based  on  a  finding 
that  the  recipient  has  a  certificate  of 
registration  covering  the  transfer  of  the 
listed  agent  or  toxin. 

To  confirm  the  transfer.  7  CFR 
331.13(c)(3)  and  9  CFR  121.14(c)(3) 
provide  that  the  responsible  official  for 
the  recipient  must  notify  the  agency 
authorizing  the  transfer  (either  APHIS  or 
CDC)  and  the  sender  upon  receipt  of  the 
agent  or  toxin  by  mailing  or  faxing  a 
completed  APHIS  Form  2041  to  APHIS 
or  CIXi:  within  2  business  days. 

Furthermore,  7  CFR  331.13(c)(4)  and 
9  CFR  121.14(c)(4)  provide  that  the 
recipient  must  notify  APHIS  or,  for 
overlap  agents.  APIflS  or  CDC. 
immediately  if  the  agent  or  toxin  has  not 
been  received  within  48  hours  after  the 
expected  delivery  or  if  the  package 
containing  the  agent  or  toxin  is  leaking 
or  has  been  damaged. 

Finally,  both  7  CFR  331.13(d)  and  9 
CFR  121.14(d)  provide  that  the  sender 
.  must  comply  with  all  applicable  laws 
governing  packaging  and  shipoing. 

Although  not  contained  in  this 
interim  rule,  pursuant  to  section  212(b) 
of  the  Act.  we  note  that  APHIS  has 


incident  response  procedures  in  place  to 
protect  animal  and  plant  health  and 
animal  and  plant  products  in  the  event 
of  a  transfer  or  potential  transfer  in 
violation  of  the  safety  procedures  and 
safeguard  and  security  measures 
established  by  these  regulations. 
Generally,  these  incident  response 
procedures  consist  of  coordinating  with 
appropriate  Federal.  State,  and  local 
agencies;  communicating  with 
stakeholders,  industry  partners,  and 
diagnostic  laboratories  about  the 
potential  threat;  elevating  sxuveillance; 
and  communicating  with  international 
agencies,  if  necessary. 

Records 

The  recordkeeping  requirements  in  7 
CFR  331.14  and  9  CFR  121.15  are 
designed  to  dociunent  an  entity's 
compliance  v^th  the  tef  alations  and  to 
satisfy  the  investigatior  al  needs  of 
APHIS  and  the  Atton   y  General,  in 
accordance  vfith  section  212  of  the  Act. 
In  7  CFR  331.14  and  9  CFR  121.15.  we 
provide  that  the  responsible  official 
must  maintain  complete  records  of 
information  necessary  to  give  an 
accoimting  of  all  of  the  activities  related 
to  agents  or  toxins  listed  in  §§  331.3  and 
121.3.  respectively.  Such  records  must 
include  the  Biocontainment  and 
Security  Plan  or  the  Biosafety  and 
Security  Plan,  as  applicable;  a  current 
list  of  all  individuals  with  access  to 
agents  or  toxins;  training  records  for 
such  individuals;  accurate  and  current 
inventory  records  (including  soiuce  and 
characterization  data);  permits  and 
transfer  documents  (APHIS  Form  2041) 
issued  by  APHIS  or.  for  overlap  agents 
and  toxins,  APHIS  or  CDC;  security 
records  (e.g.,  transactions  from 
automated  access  control  systems, 
testing  and  maintenance  of  security 
systems,  visitor  logs);  and  biosafety, 
containment,  and  seciuity  incident 
reports. 

We  require  that  the  responsible 
official  maintain  such  records  for  3 
years  and  produce  such  records,  upon 
request,  to  APHIS  or  CDC  inspectors, 
and  appropriate  Federal,  State,  or  local 
law  enforcement  authorities. 

Inspections 

Section  212(f)  of  the  Act  provides  that 
the  Secretary  shall  have  the  authority  to 
inspect  persons  to  ensure  compliance 
with  the  regulations,  including 
prohibitions  on  restricted  persons  and 
other  provisions  of  subsection  212(6)  of 
die  Act.  Accordingly,  in  7  CFR  331.15(a) 
we  require  that  any  APHIS  inspector  be 
allowed,  without  previous  notification, 
to  enter  and  inspect  the  entire  premises, 
all  materials  and  equipment,  and  all 
records  required  to  be  maintained  by  the 


regulations.  Likewise,  in  9  CFR 
121.16(a)  we  require  that  any  APHIS  or 
CDC  inspector  be  allowed  to  conduct 
such  inspections. 

As  previously  noted,  APHIS  may 
inspect  and  evaluate  the  premises  and 
records  prior  to  issuing  a  certificate  of 

registration  in  order  to  ensure  

compliance  with  the  regulations  (7  CFR 
331.15(b)  and  9  CFR  121.16(b)).  APHIS 
or  CDC  may  conduct  such  inspections 
for  overlap  agents  or  toxins.  Once 
registered,  inspections  of  the  premises 
and  records  will  be  conducted  to  ensure 
compliance  with  the  regulations. 

Notification  in  the  Event  of  Theft,  Loss, 
or  Release 

The  Act  specifically  requires 
notification  in  the  event  of  theft,  loss,  or 
release  of  a  biological  agent  or  toxin. 
Therefore.  7  CFR  331.16(a)  and  9  CFR 
121.17(a)  provide  that  the  responsible 
official  must  orally  notify  APHIS  and 
appropriate  Federal,  State,  and  local  law 
enforcement  agencies  immediately  upon 
discovery  of  the  theft  or  loss  of  agents 
or  toxins  listed  in  §§  331.3  and  121.3, 
respectively.  The  regulations  further 
provide  that  the  oral  notification  must 
be  followed  by  a  written  report  within 
7  days.  We  are  allowing  7  days  for  the 
submission  of  the  written  report  to  give 
the  responsible  official  ample  time  to 
compile  information  and  investigate  the 
theft  or  loss  in  order  to  provide  a  more 
detailed  report.  

Similarly,  7  CFR  331.16(b)  and  9  CFR 
121.17(b)  provide  that  the  responsible 
official  must  orally  notify  APHIS 
immediately  upon  discovery  that  a 
release  of  a  listed  agent  or  toxin  has 
occiured  outside  of  the  biocontainment 
area.  As  with  notification  of  theft  or 
loss,  the  regulations  provide  that  oral 
notification  of  a  release  must  be 
followed  by  a  written  report  within  7 
days.  The  regulations  further  provide 
that  APHIS  will  notify  relevant  Federal, 
State,  and  local  authorities,  and  the 
public,  if  necessary.  In  §  121.17(b),  we 
additionally  provide  that,  if  the  release 
involves  an  overlap  agent  or  toxin,  we 
will  also  notify  the  Secretary  of  Health 
and  Human  Services. 

Administrative  Review 

Section  212{e)(7)(A)(i)  of  the  Act 
states  that  the  regulations  shall  provide 
for  an  opportxmity  for  review  by  the 
Secretary,  when  requested  by  the 
individual  involved,  of  a  determination 
to  deny  that  individual  access  to  listed 
agents  or  toxins  and,  when  requested  by 
the  person  involved,  of  a  determination 
to  deny  or  revoke  registration  for  that 
person. 

Accordingly,  both  7  CFR  331.17  and 
9  CFR  121.18  provide  that  an  individual 
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or  entity  may  appeal  a  denial  or 
revocation  of  registration.  An  individual 
who  has  been  denied  access  to  listed 
agents  or  toxins  or  who  has  been 
granted  only  limited  access  to  listed 
agents  or  toxins  may  appeal  that 
decision.  We  note  that  an  entity  may  not 
appeal  the  denial  or  limitation  of  an 
individual's  access  to  listed  agents  or 
toxins. 

Both  7  CFR  331.17  and  9  CFR  121.18 
provide  that  the  appeal  must  be  in 
writing  and  submitted  to  the 
Administrator  within  30  days  of  the 
decision.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
individual  or  entity  disagrees  with  the 
decision.  Where  the  denial  or  revocation 
of  registration  or  the  denial  or  limitation 
of  an  individual's  access  approval  is 
based  solely  upon  an  identification  by 
the  Attorney  General,  APHIS  will 
forward  the  request  for  review  to  the 
Attorney  General  to  review. 

In  accordance  with  section 
212(e)(7)(A)(iii),  the  decision  of  the 
Administrator  constitutes  final  agency 
action  for  purposes  of  5  U.S.C.  702. 

Section  212(e)(7){A)(ii)  of  the  Act 
provides  that  the  Secretary,  during  a 
review  of  a  determination,  may  consider 
information  relevant  to  the  review  ex 
parte  to  the  extent  that  disclosure  of  the 
information  could  compromise  national 
security  or  an  investigation  by  any  law 
enforcement  agency. 

Ovil  and  Criminal  Penalties 

While  not  reflected  in  the  regulations, 
we  note  that  the  Act  provides  for  civil 
and  criminal  penalties  for  violations  of 
the  regulations.  Under  section  212(i)  of 
the  Act,  any  person  who  violates  any 
provision  of  these  regulations  will  be 
subject  to  a  civil  money  penalty,  in 
addition  to  any  other  penalties  that  may 
apply  under  law.  The  civil  money 
penalty  shall  not  exceed  $250,000  for  an 
individual  and  $500,000  for  any  other 
person. 

Section  231  of  the  Act  sets  out  the 
criminal  penalties  for  violations  of  the 
regulations.  Section  231(b)(2)  of  the  Act 
provides  that  whoever  transfers  a 
biological  agent  or  toxin  to  a  person 
who  the  transferor  knows  or  has 
reasonable  cause  to  believe  is  not 
registered  shall  be  fined  or  imprisoned 
for  no  more  than  5  years,  or  both. 
Similarly,  section  231(c)(2)  provides 
that  whoever  knowingly  possesses  a 
biological  agent  or  toxin  without 
registering  under  the  regidations  shall 
be  fined  or  imprisoned  no  more  than  5 
years,  or  both. 

Immediate  Action 

Immediate  action  is  necessary  in 
order  for  USDA  to  comply  with  the 


requirements  of  Title  D,  subtitle  B,  of 
Pub.  L.  107-188,  which  requires  the 
publication  of  this  interim  rule  not  later 
than  December  9,  2002.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

For  this  rule,  we  have  prepared  an 
economic  analysis.  The  economic 
analysis  provides  a  cost-benefit  analysis 
as  required  by  Executive  Order  12866, 
as  well  as  an  analysis  of  the  potential 
economic  efiects  of  this  proposed  rule 
on  small  entities,  as  required  under  5 
U.S.C.  603.  The  economic  analysis  is 
summarized  below.  Copies  of  the  full 
analysis  are  available  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATKM  CONTACT. 

Under  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Pub.  L.  107-188), 
the  Secretary  of  Agriculture  is  required 
to  provide  by  regulation  for  the 
establishment  and  enforcement  of . 
standards  and  procedures  governing  the 
possession  and  use  of  the  listed 
biological  agents  and  toxins;  the 
establishment  and  enforcement  of  safety 
requirements  for  the  transfer  of  listed 
agents  and  toxins;  the  establishment  and 
enforcement  of  safeguard  and  security 
measures  to  prevent  access  to  listed 
agents  and  toxins  for  use  in  domestic  or 
international  terrorism  or  other  criminal 
purpose;  and  the  establishment  of 
procedures  to  protect  animal  and  plant 
health,  and  animal  and  plant  products, 
in  the  event  of  a  transfer  in  violation  of 
the  established  safety  and  security 
measures.  For  the  Health  and  Human 
Services  Department  (HHS),  CDC  is 
taking  similar  measures  related  to 
biological  agents  and  toxins  that  have 
the  potential  to  adversely  affect  human 
health  or  human  and  anitnal  health. 

Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 


consider  the  economic  effects  of  their 
rules  on  small  entities.  The  entities  most 
likely  to  be  affected  by  this  rule  are 
those  laboratories  and  other  institutions 
conducting  research  and  related 
activities  that  involve  the  use  of  listed 
biological  agents  and  toxins.  Most 
affected  entities  (other  than  Federal  or 
State  governmental  entities)  would  be 
considered  part  of  North  American 
Industrial  Classification  System 
(NAICS)  code  541710,  "Research  and 
Development  in  the  Physical, 
Engineering,  and  Life  Sciences."  Some 
affected  entities  would  be  considered 
part  of  NAICS  541940,  "Veterinary 
Services;"  NAICS  611310,  "Colleges, 
Universities  and  Professional  Schools;" 
NAICS  325412.  "Pharmaceutical 
Preparation  Manufacturing;"  NAICS 
325413,  "In-Vitro  Diagnostic  Substance 
Manufacturing;"  and  NAICS  325414, 
"Biological  Product  (except  Diagnostic) 
Manufacturing." 

The  Small  Business  Administration 
(SBA)  has  established  guidelines  for 
determining  when  establishments  are  to 
be  considered  "small"  under  the 
Regulatory  Flexibility  Act.  An  entity  in 
NAICS  541710,  325413,  or  325414  is 
considered  to  be  a  small  entity  if  it  has 
500  or  fewer  employees;  for  NAICS 
325412,  that  threshold  is  750  or  fewer 
employees.  An  entity  in  NAICS  611310 
is  considered  small  with  annual 
receipts/revenues  of  $6  million  or  less. 

According  to  the  1997  Economic 
Census,  no  less  ^  than  95  percent  of  life 
sciences  research  and  development 
establishments  subject  to  Federal 
income  tax,  and  no  less  than  92  percent 
of  those  establishments  not  subject  to 
Federal  income  taxes,  can  be  considered 
small.  More  than  99  percent  of 
"biological  (except  diagnostic) 
manufacturing"  establishments,  more 
than  98  percent  of  "diagnostic 
manufacturing"  establishments,  and  at 
least  94  percent  of  "pharmaceutical 
manufacturing"  establishments  are 
considered  small.  The  economic  census 
does  not  contain  information  on  the 
establishment  size  of  veterinary  service 
entities.  According  to  data  from  the  U.S. 
Department  of  Education,  about  31 
percent  of  reporting  postsecondary 
institutions  had  revenue  of  less  than  $6 
million  in  fiscal  year  1995-96. 

Benefits  of  the  Rule 

Benefits  associated  with  this  rule  are 
the  avoided  losses  to  animals  or  plants 
that  coidd  be  attacked  by  these 
organisms,  and  their  products  and 
markets.  Losses  include  reduction  in 


'  The  establishment  size  breakdown  in  the 
economic  census  does  not  precisely  fit  the  SBA 
guidelines. 
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yield  and  productivity  of  affected  hosts, 
public  and  private  control  costs,  and 
loss  in  export  revenue  due  to  trade 
embargoes.  The  listed  agents  and  toxins 
include  viruses',  bacteria,  and  fungi  that 
potentially  pose  a  severe  threat  to  plant 
health  or  plant  products.  The  listed 
pathogens  could  threaten  a  number  of 
important  crops  including  citrus,  com, 
potatoes,  rice,  stone  fiiiit,  and  soybeans. 
In  2001,  soybean  production  alone  was 
valued  at  more  than  $12  billion.  The 
rule  also  covers  biological  agents  and 
toxins  that  have  been  determined  to 
have  the  potential  to  pose  a  sever  threat 
to  both  human  and  animal  health,  to 
animal  health,  or  to  animal  products. 
Paragraph  (b)  of  9  CFR  121.2  lists  21 
overlap  agents  and  toxins.  This  list  was 
drawn  ft-om  CDC's  list  of  select  agents, 
the  overlap  being  those  select  agents 
that  pose  a  risk  to  both  human  and 
animal  health.  The  23  agents  and  toxins 
listed  in  9  CFR  121.2(d)  include  the 
causative  agents  of  14  of  the  15  diseases 
classified  by  the  Office  International  des 
Epizooties  (OIE)  as  "List  A"  diseases. 
(The  causative  agent  of  the  fifteenth  List 
A  disease,  Rift  Valley  fever,  is  an 
overlap  agent  listed  in  the  above  part.) 
List  A  diseases  are,  according  to  OIE, 
those  transniiissible  diseases  that  have 
the  potential  for  very  serious  and  rapid 
spread,  irrespective  of  national  borders, 
that  are  of  serious  socioeconomic  or 
public  health  consequence  and  that  are 
of  major  importance  in  the  international 
trade  of  animals  and  animal  products. 
Five  of  the  remaining  nine  agents  and 
toxins  are  OIE  List  B  diseases,  i.e., 
transmissible  diseases  that  are 
considered  to  be  of  socioeconomic  and/ 
or  public  health  importance  within 
countries  and  that  are  significant  in  the 
international  trade  of  animals  and 
animal  products.  The  three  remaining 
diseases/disease  agents — two  restricted 
foreign  animal  pathogens  and  one 
emerging  paramyxovirus — were 
included  on  the  list  based  on  the 
determination  that  they  potentially  pose 
a  severe  threat  to  animal  health  or 
animal  products. 

The  costs  associated  with  outbreaks 
can  be  very  high  as  is  demonstrated  by 
natural  outbreaks  that  have  occurred. 
For  example,  it  has  been  estimated  that 
the  losses  to  agriculture  and  the  food 
chain  from  the  recent  FMD  outbreak  in 
the  United  Kingdom,  including  the  costs 
compensated  by  the  government  amount 
to  about  £3.1  billion  ($4.7  billion).  In 
1999.  Ekboir  estimated  the  potential 
impacts  of  an  FMD  outbreak  in 
California  alone  at  between  $8.5  and 
$13.5  billion.2  Also,  a  BSE  crisis 


occurred  in  the  UK  (which  has  a  cattle 
industry  about  1/10  the  size  of  that  in 
the  United  States)  in  1996.  It  has  been 
estimated  ^  that  the  total  resource  costs 
to  the  UK  economy  as  a  result  of  BSE 
in  the  first  12  months  after  the  onset  of 
the  1996  crisis  were  in  the  range  of  £740 
million  to  £980  million  ($1.2  billion  to 
$1.5  billion),  or  just  over  0.1  percent  of 
the  gross  domestic  product  of  the 
United  Kingdom.  In  addition  to  these 
losses,  the  UK  lost  its  entire  export 
market  for  beef  following  the  crisis. 

The  above  cited  consequences  relate 
to  natural  or  accidental  introduction. 
Deliberate  introduction  greatly  increases 
the  probability  of  an  agent  or  toxin 
becoming  established  and  causing  wide- 
.  ranging  and  devastating  impacts  on  the 
economy,  disruption  to  society, 
diminished  confidence  in  public  and 
private  institutions,  and  possible  loss  of 
life.  The  perpetrators  would  have  the 
advantage  of  controlling  the  time  of 
introduction  of  the  agent,  introducing 
agents  into  remote  or  highly  susceptible 
areas,  multiple  introductions  of  the 
same  agent,  or  simidtaneous  release  of 
different  agents.  Intentional 
introductions  permit  an  increased 
probability  of  survival  of  a  pathogen,  the 
use  of  highly  vindent  strains  and  high 
concentrations  of  inoculum,  and  precise 
timing  of  release  to  coincide  with 
maximal  colonization  potential.'* 

Costs  of  the  Rule 

Facilities  that  possess  listed  agents 
and  toxins  will  be  affected  by  this  rule. 
Those  facilities  are  primarily  research 
and  diagnostic  facilities.  They  include 
Federal,  State,  and  university 
laboratories,  and  commercial 
enterprises. 

Because  affected  entities  vary  widely 
and  the  information  needed  to 
determine  an  individual  facility's 
biosafety,  containment  and  physical 
seciuity  situation  will  not  be  available 
until  the  registration  process  occurs, 
information  on  specific  necessary 
changes  at  any  individual  facility  and 
thus  those  costs  are  not  available. 
However,  some  general  observations 
regarding  the  potential  costs  can  be 
made. 

Affected  Entities 

There  are  approximately  33  academic, 
commercial,  and  State  and  Federal 


government  facilities  that  have 
indicated  their  possession  of  listed  plant 
pathogens  and  thus  affected  by  this  rule. 
This  information  was  obtained  from  the 
notifications  received  by  Plant 
Protection  and  Quarantine,  APHIS- 
USDA. 

In  addition,  there  are  approximately 
619  commercial  diagnostic  facilities, 
university  research  and  diagnostic 
facilities.  State  and  Federal  diagnostic 
and  research  facilities,  and  others  in 
possession  of  animal  and/or  overlap 
agents  or  toxinsthat  are  expected  to  be 
affected  by  this  rule.^ 

The  facilities  that  deal  with  listed 
plant  agents  and  toxins  are  academic 
institutions,  commercial  diagnostic  and 
research  facilities,  and  State  and  Federal 
Government  facilities.  Almost  60 
percent  of  the  affected  facilities  are 
academic  and  almost  30  percent 
government.  The  affected  facilities  tend 
to  be  small. 

The  facilities  that  deal  with  animal 
and  overlap  agents  are  academic, 
commercial,  govemmenti  non-profit, 
and  other.  Twenty-nine  percent  of  the 
facilities  with  listed  agents  and  toxins 
are  identified  academic  institutions,  45 
percent  as  private  commercial  or  non- 
profit entities,  and  15  percent  as 
government.  The  remaining  11  percent 
are  not  identified,  but  include 
veterinary  practices.  Animal  and 
overlap  agents  are  used  primarily  in 
diagnostic  work  and  research. 

Tne  level  of  security  at  the  facilities 
dealing  with  listed  agents  and  toxins  is 
currently  very  diverse,  ranging  from  a 
locked  freezer  to  a  lock  on  the  door  to 
razor  wire  perimeter  fencing,  a  guard 
post,  locks  or  coded  entry,  and  visitor 
escorts. 

Exemptions  From  the  Rule 

Clinical  and  diagnostic  laboratories 
are  specifically  exempted  from  the 
provisions  of  the  regulations  for 
possessing,  using,  or  transferring  anim^ 


'Ekboir,  ).M.,  "Potential  impact  of  foot-and- 
mouth  disease  in  California:  The  role  and 


contribution  of  animal  health  surveillance  and 
monitoring  services."  Davis,  CA:  Agricultural  Issues 
Center,  Division  of  Agriculture  and  Natural 
Resobrces,  University  of  California,  Davis.  1999. 

'  DTZ  Pieda  Consulting,  "Economic  Impact  of 
BSE  on  the  UK  economy."  A  Report  commissioned 
by  the  UK  Agricultural  Departments  and  HM 
Treasury. 

4  National  Research  Council. 


5  As  of  October  18.  2002,  1,653  entities  had 
submitted  notifications  that  they  possess  biological 
agents  or  toxins  affecting  animals  and/or  humans 
listed  by  either  USDA  or  HHS.  In  this  analysis,  we 
use  1.653  entities.  In  coordination  with  CDC.  we 
assumed  that  those  facilities  with  animal  agents  and 
those  with  animal  and  overlap  agents  will  be 
affected  by  the  APHIS  rule.  Those  facilities  with 
human  agents  and  those  human  and  overlap  agents 
were  assumed  to  be  affected  by  the  CDC  rule.  About 
one-half  of  those  facilities  with  only  overlap  agents 
were  assumed  to  be  affected  by  the  APHIS  rule  (50 
percent  of  facilities  with  only  overlaps,  except  all 
medical  practices  which  were  attributed  to  the  CDC 
rule  and  all  veterinary  practices  which  were 
attributed  to  the  APHIS  rule).  Facilities  with  both 
animal  and  human  agents  were  considered  in  both 
analyses.  This  may  cause  some  double  counting  if 
entities  with  both  animal  and  human  agents  do  not 
also  have  separate  laboratories  for  that  work. 
Numbers  provided  by  Ed  Gaunt,  ASI— contractor 
collecting  and  compiling  notification  information. 
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or  overlap  agents  or  toxins  that  are 
contained  in  specimens  presented  for 
diagnosis  or  verification,  and  for  agents 
that  are  contained  in  specimens 
presented  for  proficiency  testing; 
provided  that  the  facihties  follow  the 
requirements  on  disposal,  transfer  and 
notification.  Facilities  that  handle  fixed 
tissues  that  are,  bear,  or  contain  listed 
animal  agents  or  toxins  will  be  exempt 
from  the  registration  requirements, 
provided  that  a  permit  has  been  issued 
to  the  facility  under  9  CFR  part  122.  In 
addition,  the  Secretary  may  grant 
exemptions  from  the  applicability  of  the 
regulations  as  they  apply  to  animed  only 
and  plant  agents  and  toxins  if  the 
Secretary  determines  that  such 
exemptions  are  consistent  with 
protecting  animal  and  plant  health,  and 
animal  and  plant  products.  Registered 
diagnostic  laboratories  will  also  be 
required  to  report  identifications  of 
listed  agents  and  toxins  when  presented 
for  diagnosis.  APHIS  expects  to  receive 
1,000  required  notifications  of 
identification  and  250  exemption 
applications  in  a  given  year.  It  is 
estimated  that  complying  with  the 
exemption  requirements  will  cost  $72 
per  notification  and  $84  per  exemption 
application.^ 

Registration 

Under  this  rule,  unless  exempted  a 
person  or  facility  shall  not  possess,  use, 
or  transfer  any  listed  agent  or  toxin 
without  a  certificate  of  registration 
issued  by  APHIS  or  CDC.  The 
registration  process  is  designed  to 
obtain  critical  information  concerning 
persons  or  facilities  in  possession  of 
certain  agents  or  toxins,  as  well  as  the 
specific  characteristics  of  the  agents  and 
toxins.  Information  to  determine  that 
persons  seeking  to  register  have  a  lawful 
purpose  to  possess,  use,  or  transfer 
agents  or  toxins  will  also  be  required  as 
part  of  the  registration  process.  This  will 
involve  security  risk  assessments  by  the 
U.S.  Department  of  Justice,  and 
collecting  and  providing  the  required 
information.  Also  as  a  condition  of 
registration,  a  Biocontainment  and 
Security  Plan  or  Biosafety  and  Security 
Plan  must  be  developed.  It  is  estimated 
that  it  will  cost  between  $414  and  $778 
per  facility  to  collect  and  provide  the 
required  information.  Registration 
amendments  are  expected  to  cost  $86 
each.  In  addition,  it  is  estimated  that  re- 
applying for  registration  will  cost  $299 
to  $459  for  those  facilities  to  re-apply. 


as  the  registration  is  valid  for  up  to  3 
years.  ^  It  is  estimated  that  the 
development  of  the  biosafety/ 
biocontainment  plan  will  cost  $2,777  at 
those  facilities  needing  one.  The 
security  plan  should  be  covered  in  the 
facility  security  assessment  below. 
Complying  with  inactivation 
requirements  is  estimated  to  cost  $43 
per  notification. 

Transfer 

Under  this  rule,  listed  biological 
agents  and  toxins  may  only  be 
transferred  to  persons  registered  to 
possess,  use,  or  transfer  that  particidar 
agent  or  toxin.  However,  the  sender  may 
be  an  individual  or  facility  exempt  from 
the  requirements  of  this  rule,  or  an 
individual  or  facility  located  outside  the 
United  States.  Transfer  must  occur  only 
with  prior  authorization,  notification  of 
receipt  by  the  recipient,  and  notification 
of  overdue  or  damaged  shipments.  It  is 
estimated  that  complying  with  these 
requirements  will  cost  $124  for  each  of 
an  expected  6,520  transfers  in  a  year. 

Biosafety  and  Containment  Procedures 

Biosafety  and  containment 
requirements  ensure  that  the 
combination  of  work  practices  and 
physical  containment  are  proportional 
to  the  risk  associated  with  the  agent  or 
toxin.  USDA  permits  dealing  with  the 
listed  agents  and  toxins  already  required 
the  biosafety  and  containment  level 
commensurate  with  the  risk  associated 
with  the  pathogen  covered  in  the  permit 
or  registration.  Therefore,  to  the  extent 
that  affected  entities  are  already 
permittees,  the  biosafety  and 
containment  requirements  of  this  rule 
will  have  already  been  required  at  those 
facilities.  There  are  almost  400 
individual  permittees  with  listed  agents 
and  toxins  representing  an  unknown 
number  of  facilities."  In  addition,  some 
portion  of  the  potentially  affected 
entities  will  be  exempt  from  the 
requirements  of  this  rule,  and  therefore 
not  affected  by  the  biosafety 
requirements. 

Physical  Security  Procedures 

This  rule  will  require  that  any  facility 
where  listed  agents  and  toxins  are  held 
adequately  provide  for  the  physical 
security  of  the  premises.  This  rule  does 
not  specify  how  security  needs  are  to  be 
met,  only  that  they  are  adequate. 
Because  the  current  level  of  security  is 


^  Based  on  Bureau  of  Labor  Statistics  data.  Labor 
rates  used  are  the  same  as  used  by  COC  in  their 
analysis  of  listed  agents  and  toxins.  See  Supporting 
Statement  for  Information  Collection  Request  "Part 
73 — Select  Biological  Agents  and  Toxins"  for  CDC 
rule  covering  42  CFR  part  73. 


~  Registrations  will  be  valid  for  up  to  3  years.  It 
is  estimated  that  approximately  two-thirds  of  all 
facilities  will  be  required  to  reapply  within  the  first 
3  years. 

"  Because  of  the  data  on  notification  of  possession 
of  listed  agents  and  toxins,  we  cannot  directly  link 
permittees  to  facilities. 


very  diverse,  physical  security 
components  may  have  to  be  added  in 
various  quantities  (including  none)  to 
meet  the  specific  security  needs  of  a 
given  facility. 

An  example  of  security  spending  at 
USDA  laboratories  shows  security 
upgrades  at  NVSL  in  Ames,  LA, 
completed  in  2002  cost  $550,077  ($6.63/ 
ft-,  83,000  ft^  total  area).  Installations  of 
electronic  security  components  can 
include  closed-circuit  television  (CCTV) 
{e.g.,  cameras,  VCR,  and  control 
equipment),  intrusion  detection  system 
(access-control  card  readers,  card-keys, 
operating  computer  and  software),  all 
cabling  associated  with  the  security 
system,  and  integrating  the  system  with 
the  off-site  monitoring.  Other  security 
related  expenses  that  could  be  needed  at 
a  given  facility  included  a  facility 
security  assessment  (to  prepare  the 
security  plan  required  in  the  rule)  and 
entry  control  equipment  (x-ray,  metal 
detectors).  Other  features  would  entail 
yearly  recurring  costs  (i.e.,  off-site 
monitoring,  an  equipment  maintenance 
agreement,  and  guard  service). 

The  average  cost  per  square  foot  of 
electronic  portion  of  seciuity  for  budget 
purposes  ranges  from  $6.25/ft-  for 
facilities  under  80,000  ft^  to  $8.33/ft2  for 
facilities  in  excess  of  150,000  ft^.  This 
is  based  on  average  actual  security 
system  installations  for  APHIS  facilities, 
and  includes  CCTV,  intrusion  detection 
systems,  integration,  perimeter 
protection,  design,  construction,  and 
construction  management,  but  not 
biometric  technology,  and  assumes 
single-story  facilities  and  has  been 
adjusted  for  laboratory-type  facilities. 

This  rule  will  require  that  all 
information  resources  related  to  listed 
biological  agents  and  toxins  have  an 
appropriate  level  of  protection  in  the 
system  that  is  used  to  acquire,  store, 
manipulate,  manage,  move,  control, 
display,  SMritch,  interchange,  receive  or 
transmit  that  information.  Most  affected 
entities  have  a  variety  of  compelling 
reasons,  including  regulatory 
requirements,  for  already  protecting 
information. 

Other  Costs 

Other  costs  associated  with  this  rule 
include  the  costs  of  any  additional 
training  that  may  occur,  record  keeping, 
complying  with  the  requirements  for 
theft/loss/release  notification,  and 
appealing  rulings.  It  is  estimated  that 
yearly  recordkeeping  will  cost  from 
$450  to  $1,499  per  registered  facility.  It 
is  estimated  that  theft,  loss,  and  release 
reporting  will  cost  $72  for  each 
occurrence.  It  is  estimated  that  appeal 
requirements  will  cost  $311  for  each 
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occurrence,  and  that  the  requests  for 
expedited  reviews  will  cost  $43  each. 

Costs  to  APHIS 

Costs  to  APHIS  that  may  be  incurred 
as  a  result  of  the  rule  include  the  cost 
for  processing  facility  registrations, 
notifications  of  identification  of  agents 
and  toxins,  exemption  applications, 
transfer  applications,  theft/loss/release 
notifications  and  appeals,  and 
performing  facility  inspections.  It  is 
estimated  that  APHIS  will  incur  costs 
associated  with  this  rule  of  as  much  as 
$1.5  million  in  the  first  year.  Paperwork 
processing  will  cost  APHIS  $744,705 
per  year.  In  addition,  APHIS  may  incur 
costs  associated  with  providing 
technical  assistance  on  compliance  vrith 
this  rule.  Inspections  are  expected  to 
cost  between  $240  and  $997  per  facility 
and  occur  every  3  years  along  with 
registration,  or  $156,000  to  $650,000  for 
all  facilities.  Additional  inspector 
training  to  cover  the  needs  of  this  rule 
may  be  needed  as  well.  The  cost  may  be 
similar  to  the  current  level.  In  2002, 
APHIS  spent  $35,480  on  inspector 
training.  Background  checks  or  security 
clearances  for  all  inspectors  could  be 
expected  to  cost  $45,000.  User  fees  to 
offset  government  costs  will  not  be 
collected  by  APHIS  under  this  rule. 

Potential  Impact  of  This  Rule 

Approximately  70  percent  of  research 
and  development  (commercial  and  non- 
profit laboratories  dealing  with  human, 
animal,  and  plant  agents),  biological 
(except  diagnostic)  manufacturing, 
diagnostic  manufacturing, 
pharmaceutical  manufacturing,  and 
other  private  establishments  affected  by 
this  rule  have  fewer  than  20  employees, 
and  another  15  percent  have  between  20 
and  49  employees.^  Plant  laboratories 
(Federal,  commercial,  non-profit,  and 
academic)  tend  to  be  very  small  with 
fewer  than  10  persons  having  access  to 
the  agents  or  toxins.  Veterinary 
diagnostic  laboratories  (commercial. 
State  or  university)  and  university 
research  laboratories  likely  have  fewer 
than  100  employees.'"  Federal  facilities 
covered  by  the  rule  will  be  affected  by 


"  li997  Economic  Census.  Department  of 
Cominerce,  Census  Bureau. 

">  AAVLD  provided  information  on  10  diagnostic 
laboratories.  These  laboratories  ranged  in  size  from 
11  to  100  employees  including  faculty,  staff  (part- 
and  full-time),  and  students.  In  addition,  the 
AAVLD  president  estimated  that  diagnostic  labs  in 
general  would  likely  have  between  6  and  80 
employees.  According  to  Dr.  Denise  Spenser, 
USDA-APHIS,  university  research  on  listed  agents 
likely  involves  fewer  than  100  persons  (3  to  5 
principal  investigators  out  of  about  25  faculty 
members  in  each  of  3  or  4  departments — 
microbiology  (veterinary  microbiology),  chemistry, 
and  physiology,  3  to  5  (20  at  most)  investigators, 
technicians,  and  students  in  each  laboratory). 


the  registration  requirements  but  should 
not  have  to  make  sdterations  due  to  the 
biosafety,  containment  and  security 
requirements  of  this  rule  because  they 
already  must  meet  or  exceed  the 
requirements  of  this  rule.  In  addition,  an 
unknown  portion  of  facilities  will  be 
exempt  from  the  provisions  of  the  rule. 
The  level  of  security  at  the  facilities 
dealing  vrith  listed  agents  and  toxins  is 
currently  very  diverse,  ranging  irom  a 
lock  on  the  door  to  razor  wire  perimeter 
fencing,  a  guard  post,  locks  or  coded 
entry  and  visitor  escorts. 

For  the  purpose  of  assessing  the 
impact  of  the  security  requirements  of 
the  rule,  we  make  the  following 
assumptions  based  on  the  available 
information  on  the  size  distribution  of 
the  affected  entities: 

•  Eighty  percent  of  affected  facilities 
have  an  area  to  be  secured  of 
approximately  10,000  ft^;" 

•  Five  percent  of  affected  facilities  are 
Federal  facilities  and  will  not  need 
security  upgrades  as  a  result  of  this  rule; 

•  Fiiteen  percent  of  affected  facilities 
have  an  area  to  be  secured  of 
approximately  30,000  ft^;"  and 

•  Because  facilities  will  have  varying 
levels  of  existing  security,  security 
needs,  and  methods  of  meeting  those 
needs,  the  average  security  upgrades  in 
APHIS  facilities  is  used  as  a  proxy  for 
upgrades  at  these  facilities.  (The  proxy 
is  based  on  upgrading  to  state  of  the  art 
equipment,  which  may  or  may  not  be 
used  at  a  given  facility.) 

Using  an  average  budget  estimate  for 
upgrading  the  electronic  portion  of  a 
security  system  of  $6.25/ft2,  a  facility 
with  10,000  ft2  to  secure  by  installing 
electronic  security  countermeasures 
would  need  to  budget  $62,500  and  a 
facility  with  30,000  ft^  to  secure  would 
need  to  budget  $187,500.  To  obtain  an 
aggregate  cost  estimate  we  apply  these 
budget  estimates  to  the  95  percent  of 
facilities  with  area  to  be  secured  based 
on  the  size  of  that  area.  It  should  be 
noted  that,  as  indicated  above,  utilizing 
APHIS'  costs  as  a  proxy  implies  that  all 
facilities  have  baseline  levels  of 
electronic  security  similar  to  that  of 
APHIS  facilities  and  will  upgrade  to 
state-of-the-art  technology.  However, 
because  the  baseline  level  of  security 
present  at  each  facility  is  unknown  and 
ultimate  security  needs  are  varied,  this 


"  In  addition  to  laboratory  space,  these  facilities 
can  have  offices,  conference  rooms,  administration 
space,  mechanical/electrical  rooms  and  storage 
space.  The  building  code  allowance  for  business 
use  type  buildings,  which  includes  laboratories,  is 
100  ft-  per  occupant.  We  assume  that  the  actual 
space  at  these  facilities  is  2  to  S  times  this 
allowance.  This  would  cover  facilities  with  fewer 
than  50  employees. 

'2  This  space  is  lai;ger  and  assumed  to  be  able  to 
house  more  than  50  employee*. 


may  or  may  not  be  the  case.  A  given 
facility  may  be  exempt  and  need  no 
upgrade,  may  already  have  adequate 
security  in  place,  or  may  need  an 
upgrade  but  not  to  state-of-the-art. 

Applying  a  budget  cost  of  $62,500  to 
the  80  percent,  of  affected  facilities  with 
10,000  ft^  to  secure  gives  an  overall  cost 
of  $32.6  million.  Applying  a  budget  cost 
of  $187,500  to  the  15  percent  of  affected 
entities  with  30,000  ft^  to  secure  gives 
a  cost  of  $18.4  million. 

In  addition,  a  facility  could  need 
none,  some,  or  all  of  the  following: 

•  Facility  security  assessment, 
including  developing  a  security  plan  as 
per  the  rule;  $8.9  million  if  the  80 
percent  with  smaller  spaces  all  need  a 
$17,000  assessment  and  $2.5  million  if 
the  15  percent  with  larger  spaces  all 
need  a  $25,000  assessment. 

•  Entry  control  equipment;  includes 
x-ray— small  imit  ($28,000  per  unit),  x- 
ray — large  unit  ($40,000  per  unit),  and 
metal  detector(s)  ($20,000  per  imit). 
Other  features  would  entail  yearly 
recurring  costs. 

•  Yearly  recurring  costs:  Off-site 
monitoring  ($10,000  to  $45,000  per 
year);  an  equipment  maintenance 
agreement  ($12,000  to  $30,000  per  year); 
and  guard  service — unarmed  ($30.00/hr 
per  security  post),  armed  ($35.00/hr  per 
security  post),  and  a  supervisor  ($40.00/ 

hr). 

This  rule  will  involve  other  costs  to 
the  regulated  commimity.  It  is  estimated 
that  complying  with  the  exemption  and 
notification  of  identification 
requirements  will  have  a  total  cost  of 
$93,000  per  year.  The  rule  will  also 
involve  the  costs  associated  with  the 
registration  requirements.  It  is  estimated 
that  it  will  cost  $315,980  to  collect  and 
provide  the  required  information. 
Registration  amendments  are  expected 
to  cost  $100,964  in  the  first  year.  In 
addition,  it  is  estimated  that  it  will  cost 
$214,809  for  facilities  to  collect  and 
provide  the  required  information  for  re- 
application.  Complying  with  the 
requirements  concerning  the  transfer  of 
listed  agents  and  toxins  could  cost 
$808,480  per  year.  The  rule  could  also 
entail  costs  for  any  needed  upgrades  to 
biosafety  and  containment,  and 
cybersecurity.  These  costs  are  expected 
to  be  small.  To  the  extent  that  affected 
entities  are  already  permittees,  the 
biosafety  and  containment  requirements 
of  the  new  act  will  have  already  been 
required  at  those  fedlities.  Affected 
entities  have  a  variety  of  compelling 
reasons,  including  legislation,  for 
already  protecting  information.  The  rule 
also  requires  that  a  biosafety  and 
security  plan  be  developed.  It  is 
estimated  that  the  development  of  the 
biosafety  portion  of  the  plan  cotild  cost 
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in  total  $1.5  million  if  one-half  of  the 
652  afiiected  facilities  need  to  develop 
new  plans.  The  security  portion  would 
be  developed  as  part  of  the  facility 
security  assessment  above.  It  is 
estimated  that  notiflcations  of 
inactivation  would  cost  $1,376  per  year. 
Other  costs  of  the  rule  also  include 
record  keeping  costs,  estimated  at 
$425,265  per  year.  The  estimated  total 
cost  associated  with  notifications  of 
theft,  loss  and  release  of  listed  agents  or 
toxins  is  $144  per  year.  The  estimated 


total  cost  associated  with  appeals  under 
this  rule  is  estimated  to  be  $311  per 
year.  The  estimated  total  cost  associated 
with  expedited  reviews  under  this  rule 
is  estimated  to  be  $14,018  per  year. 

The  costs  to  APHIS  include 
processing  facility  registrations, 
notifications  of  identification  of  agents 
and  toxins,  exemption  applications, 
transfer  applications,  theft/loss 
notifications,  appeals,  performing 
facility  inspections,  and  providing 
technical  assistance  for  compliance.  It  is 
estimated  that  this  will  cost  as  much  as 

Table  1.— Summary  of  Potential  Costs 


$1.5  million  in  the  first  year.  Paperwork 
processing  is  estimated  to  cost  APHIS 
$744,705  per  year.i^  In  addition.  APHIS 
may  inciu-  costs  associated  with 
providing  technical  assistance  on 
compliance  with  this  rule.  Facility 
inspections  will  occur  every  3  years  and 
are  estimated  to  cost  between  $240  and 
$997  each,  or  between  $156,480  and 
$650,044  for  all  registered  facilities."* 
Additional  inspector  training  could  cost 
$35,480  annually  and  seciu-ity 
clearances  $45,000  for  all  inspectors. 


Activily 


Exemptions  from  the  regulations: 

Applications  

Notifications  of  identification 

Registration: 

Application 

Renewal  „ 

Amendments  to  registration 

Biosafety/Biocontainment  plan  

'     Inactivations  , 

Security  plan/security  assessment  

Transfer 

Physical  security  procedures^: 

Electronic  security  (cameras,  card  readers,  etc.)^ 

Entry  control  (X-ray,  metal  detectors)  

Off-site  monitoring  

Maintenance  agreement 

Guard  service  ! 

Other  costs: 

Recordkeeping 

Theft/loss/release  notification 

Appeals 

Expedited  reviews  

Costs  to  APHIS; 

Processing  paperwork  

Inspectkxis 

Inspector  training 

Inspector  security  clearances 


One-linfie  costs 


$315,980 


$1.5  million  .... 
$11.4mUlion^ 


$51  million*  

$20,000-$40.000  each  (as  needed) 


$45,000 


Recurring  costs 


$72,000/year. 
$21 ,000/year. 


$214,809/every  3  years. 
$100,964/year  (first  year). 

$1,376. 

$808,480/year. 


$10,000-$45,000/year  (as  needed). 
$12.000-$30,000/year  (as  needed). 
$30-S40/hour  (as  needed). 

$425.265/year. 
$144/year. 
$311/year. 
$14.018/year. 

$744,705/year. 

$156,000-$65G,000  every  3  years. 
$35,480/year. 


^  Assumes  $17,000  for  small  facility,  $25,000  for  large  factMy. 

2  Because  security  needs  are  site  specitk:  and  the  rule  alktws  for  site  specifK  security  solutions,  the  approaches  and  applk^tions  will  be  var- 
ied. Actual  additional  physrcal  security  measures  added  will  vary  (including  none)  based  on  the  current  level  X)i  security  and  tfw  specifk:  security 
needs  of  a  given  facility. 

3  Estimate  of  the  aggregate  cost  is  based  on  an  average  facility  cost  per  square  foot  to  upgrade  to  state  of  tt>e  art  technotogy. 

"Based  on  $62,500  for  10,000  fl^  (assuming  80  percent  of  facilities),  $187,500  for  30,000  ft^  (assuming  15  percent  of  fadWies),  and  $0  for  no 
upgrades  (assuming  5  percent  of  facilities). 


The  above  is  given  to  provide 
perspective  on  the  magnitude  of  the 
potential  costs  associated  with  the  rule. 
The  facilities  covered  in  this  rule  can 
and  do  vary  from  a  small  laboratory 
contained  within  a  larger  facility  to 
large  dedicated  buildings  to  large  groups 
of  buildings  and  land.  Because  security 
needs  are  site  specific  and  the  rule 
allows  for  site  specific  security 
solutions,  the  approaches  and 
applications  will  be  varied.  Physical 
security  measures  may  have  to  be  added 
in  various  quantities  (including  none)  to 


meet  the  specific  security  needs  of  a 
facility.  Also,  some  of  the  impacts  of 
this  rule  are  somewhat  offset  by 
previous  requirements,  funding  from 
other  sources  for  upgrades  that  would 
otherwise  be  mandated  by  this  rule,  and 
flexibility  in  the  rule  that  allows  for  site- 
specific  needs  to  be  met  in  the  most  cost 
effective  manner  possible. 

Summary 

While  the  costs  associated  with  this 
rule  could  be  considerable,  some  of 
those  impacts  are  somewhat  offset  by 


previous  requirements,  funding  from 
other  sources  for  upgrades  that  would 
otherwise  be  mandated  by  this  rule,  and 
flexibility  in  the  rule  that  allows  for  site 
specific  needs  to  be  met  in  the  most  cost 
effective  manner  possible.  In  addition, 
these  costs  are  greatly  outweighed  by 
the  benefits  of  preventing  a  deliberate 
introduction  of  a  hsted  agent  or  toxin 
into  the  United  States.  Should  any  listed 
agent  or  toxin  be  intentionally 
introduced,  the  consequences  would  be 
significant  as  demonstrated  by  natural 
outbreaks  that  have  occurred. 
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'^  Costs  to  Government  for  information 
Collections  for  Select  Agent  Registrations. 


■<  Tliese  costs  are  based  on  current  APHIS  user 
fees  for  facility  inspections:  Biosecurity  Level  (BSL) 
3.  a  flat  S997.  and  BSL2  $60  to  S80/hr  for  about  4 


hours.  Under  this  rute,  users  will  not  be  charged  for 
the  inspections  and  thus  the  Government  will 
absorb  the  cost  of  those  inspections. 


Consequences  could  include  costs  of 
eradication  efforts,  disruption  of 
markets,  difficulties  in  sustaining  an 
adequate  food  and  fiber  supply,  and  the 
potential  spread  of  disease  infestations 
over  large  areas.  Deliberate  introduction 
greatly  increases  the  probability  of  an 
agent  or  toxin  becoming  established  and 
causing  wide-ranging  and  devastating 
impacts  on  the  economy,  disruption  to 
society,  diminished  confidence  in 
public  and  private  institutions,  and 
possible  loss  of  life. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
nde  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  When  OMB  notifies 
us  of  its  decision,  we  will  publish  a 
document  in  the  Federal  Register 
providing  notice  of  the  assigned  OMB 
control  number  or,  if  approval  is  denied, 
providing  notice  of  what  action  we  plan 
to  take. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503;  and  (2)  Docket  No.  02-088-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  02-088-1  and  send 
your  comments  within  60  days  of 
publication  of  this  rule. 

This  interim  rule  establishes 
regulations  governing  the  possession, 
use,  and  transfer  of  biological  agents 
and  toxins  that  have  been  determined  to 
have  the  potential  to  pose  a  severe 


threat  to  both  human  and  animal  health, 
to  animal  health,  to  plant  health,  or  to 
animal  products  and  plant  products. 
Unless  specifically  exempted  under  the 
regulations,  an  individual  or  entity  must 
register  with  APHIS  or,  for  overly 
agents  or  toxins,  APHIS  or  CDC,  in  order 
to  possess,  use,  or  transfer  biological 
agents  or  toxins. 

To  register,  an  individual  or  entity 
must  submit  a  registration  application 
package;  develop  and  implement  a 
Biocontainment  and  Security  Plan  or 
Biosafety  and  Security  Plan,  as 
applicable:  and  request  access  approval 
for  individuals  who  have  been 
identified  as  having  a  legitimate  nef  i  to 
handle  or  use  listed  agents  or  toxins  and 
who  have  the  appropriate  training  and 
skills  to  handle  or  use  such  agents  or 
toxins. 

We  are  soliciting  comments  bom  the 
public  (as  well  as  affected  agencies) 
concerning  our  information  collection 
and  recordkeeping  requirements.  These 
comments  will  help  us: 

(1)  E\^uate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

For  7  CFR  part  331: 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4.5590  hours  per 
response. 

Respondents:  Researrhers, 
universities,  research  .nd  development 
organizations,  diagnostic  laboratories 
and  other  interested  parties  who 
possess,  use,  or  transfer  agents  or  toxins 
deemed  a  severe  threat  to  animal  or 
plant  health,  or  animal  or  plant 
products. 

Estimated  annual  number  of 
respondents:  33 

Estimated  annual  number  of 
responses  per  respondent:  4.8787. 

Estimated  annual  number  of 
responses:  161. 

Estimated  total  annual  burden  on 
respondents:  734. 

For  9  CFR  part  121: 


Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.56493  hours 
per  response. 

Respondents:  Researchers, 
universities,  research  and  development 
organizations,  diagnostic  laboratories 
and  other  interested  parties  who 
possess,  use,  or  transfer  agents  or  toxins 
deemed  a  severe  threat  to  animal  or 
plant  health,  or  animal  or  plant 
products. 

Estimated  annual  number  of 
respondents:  619. 

Estimated  annual  number  of 
responses  per  respondent:  \5.573. 

Estimated  annual  numt>er  of 
responses:  9,640. 

Estimated  total  aimual  burden  on 
respondents:  24,726. 

(Due  to  averaging,  the  total  annual 
burden  hours  may  not  equal  the  product 
of  the  annual  number  of  responses 
multiplied  by  the  reporting  burden  per 
response.) 

Copies  of  this  information  collection 
can  he  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  (^vemment  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  interim  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

ListofSubiects 

7  CFR  Part  331 

Agricultiual  research,  Laboratories, 
Plant  diseases  and  pests.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  121 

Agricultinal  research,  Animal 
diseases.  Laboratories,  Medical  research, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  are  revising  7  CFR 
part  331  and  9  CFR  part  121  to  read  as 
follows: 

7  CFR  Chapter  III 

PART  331— POSSESSION,  USE,  AND 
TRANSFER  OF  BIOLOGICAL  AGENTS 
AND  TOXINS 

Cftf. 
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331.0  Effective  and  applicability  dates. 

331.1  Definitions. 

331.2  Purpose  and  scope. 

331.3  List  of  biological  agents  and  toxins. 

331.4  Exemptions. 

331.5  Registration:  who  must  register. 

331.6  Registration:  general  provisions. 

331.7  Denial,  revocation,  or  suspension  of 
registration. 

331.8  Registration;  how  to  register. 

331.9  Responsibilities  of  the  responsible 
official. 

331.10  Restricting  access  to  biological 
agents  and  toxins. 

331.11  Biocontainment  and  security  plan. 

331.12  Training. 

331.13  Transfer  of  biological  agents  and 
toxins. 

33J.14     Records. 

331.15  Inspections. 

331.16  Notiflcation  in  the  event  of  theft, 
loss,  or  release  of  a  biological  agent  or 
toxin. 

331.17  Administrative  review. 

Authority:  Sees.  211-213.  Title  II.  Pub.  L. 
107-188.  116  Stat.  647  (7  U.S.C.  8401). 

S  331.0    Effective  and  applicability  datn. 

The  regulations  in  this  part  are 
effective  on  February  11,  2003. On  and 
after  that  date,  any  person  possessing, 
using,  or  transferring  any  agent  or  toxin 
listed  in  §  331.3  must  be  in  compliance 
with  the  provisions  of  this  part. 
However,  so  as  not  to  disrupt  research 
or  educational  projects  involving  listed 
agents  or  toxins  that  were  underway  as 
of  the  effective  date  of  this  part,  any 
person  possessing  such  agents  or  toxins 
as  of  the  effective  date  (current 
possessors)  will  be  afforded  additional 
time  to  reach  full  compliance  with  this 
part.  Any  provision  not  specifically 
cited  in  paragraphs  (a)  through  (f)  of  this 
section  will  be  applicable  as  of  February 
11.  2003.  In  addition,  any  individual  or 
entity  who  does  not  possess  listed 
agents  or  toxins  by  the  effective  date  of 
this  part,  but  who  wishes  to  initiate  a 
research  or  educational  project  prior  to 
November  12.  2003.  must  be  in 
compliance  with  the  provisions  of  this 
part  that  are  applicable  for  current 
possessors  at  the  time  of  application,  as 
provided  in  paragraphs  (a)  through  (e)  of 
this  section. 

(a)  Ehu-ing  the  period  from  February 
11.  2003,  to  November  12,  2003, 
biological  agents  or  toxins  listed  in 
§  331.3  may  only  be  transferred  to  an 
individual  or  entity  that  is  not  registered 
under  this  part  if  the  individual  or 
entity  has  been  issued  a  permit  by  the 
Administrator  under  part  330  of  this 
chapter  to  import  or  move  interstate  that 
specific  agent  or  toxin.  If  an  individual 
or  entity  has  not  been  issued  a  permit 
under  part  330  of  this  chapter,  the 
individual  or  entity  may  apply  for  a 
permit.  To  receive  an  agent  or  toxin,  an 
individual  or  entity  will  also  be 


required  to  submit  APHIS  Form  2041,  in 
accordance  with  §  331.13(c).  Because 
USDA  permits  do  not  cover  intrastate 
movement,  an  individual  or  entity  may 
not  receive  a  listed  agent  or  toxin  that 
is  being  moved  intrastate  until  that 
individual  or  entity  is  registered  in 
accordance  with  this  part. 

(b)  By  March  12,  2003,  the  responsible 
official  must  submit  the  registration 
application  package  as  required  in 

§  331.8.  In  addition,  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identifying 
information  for  the  responsible  official; 
alternate  responsible  official,  where 
applicable;  entity;  and,  where 
applicable,  the  individual  who  owns  or 
controls  the  entity. 

(c)  By  April  11,  2003.  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identifying 
information  for  all  individuals  whom 
the  responsible  official  has  identified  as 
having  a  legitimate  need  to  handle  or 
use  listed  agents  or  toxins,  and  who 
have  the  appropriate  training  and  skills 
to  handle  such  agents  or  toxins,  as 
required  in  §331.10. 

(d)  By  Jime  12,  2003,  the  responsible 
official  must  submit  to  APHIS  the 
security  section  of  the  Biocontainment 
and  Security  Plan  required  in  §  331.11. 

(e)  By  September  12,  2003,  the- 
responsible  official  must  implement  the 
security  section  of  the  Biocontainment 
and  Security  Plan,  as  required  in 

§  331.11,  and  provide  security  training 
in  accordance  with  7  CFR  331.12. 

(f)  By  November  12.  2003,  the 
registration  application  process  must  be 
complete  and  the  entity  in  full 
compliance  with  the  regulations  in  this 
part. 

f  331.1     Dafinitions. 

Administrator  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agricultiu^. 

Attorney  General.  The  Attorney 
General  of  the  United  States  or  any 
person  authorized  to  act  for  the 
Attorney  General. 

Biological  agent.  Any  microorganism 
(including,  but  not  limited  to,  bacteria, 
viruses,  fungi,  rickettsiae,  or  protozoa), 
or  infectious  substance,  or  any  natiually 
occurring,  bioengineered.  or  synthesized 
component  of  any  such  microorganism 
or  infectious  substance,  capable  of 
causing: 

(1)  Death,  disease,  or  other  biological 
malfunction  in  a  human,  an  animal,  a 
plant,  or  another  living  organism; 


(2)  Deterioration  of  food,  water, 
equipment,  supplies,  or  material  of  any 
kind;  or 

(3)  Deleterious  alteration  of  the 
environment. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Centers  for 
Disease  Control  and  Prevention  of  the 
United  States  Department  of  Health  and 
Human  Services. 

Diagnostic  laboratory.  A  laboratory 
facility  that  receives  specimens  for  the 
purpose  of  determining  the  identities  of 
pests,  pathogens,  contaminants,  or 
causes  of  disease. 

Entity.  Any  government  agency 
(Federal,  State,  or  local),  academic 
institution,  corporation,  company, 
partnership,  society,  association,  firm, 
sole  proprietorship,  or  other  legal  entity. 

Import.  To  move  into,  or  the  act  of 
movement  into,  the  territorial  limits  of 
the  United  States. 

Interstate.  From  one  State  into  or 
through  any  other  State,  or  within  the 
District  of  Columbia,  Guam,  the  Virgin 
Islands  of  the  United  States,  or  any 
other  territory  or  possession  of  the 
United  States. 

Permit.  A  written  authorization  by  the 
Administrator  to  import  or  move 
interstate  biological  agents  or  toxins, 
under  conditions  prescribed  by  the 
Administrator. 

PPQ.  The  Plant  Protection  and 
Quarantine  Programs  of  the  Animal  and 
Plant  Health  Inspection  Service 

Responsible  official.  The  individual 
designated  by  an  entity  to  act  on  its 
behalf.  This  individual  must  have  the 
authority  and  control  to  ensure 
compliance  with  the  regulations  in  this 
part. 

Specimen.  A  sample  of  material 
collected  for  use  in  testing,  such  as 
plant  tissues  (.e.g.,  stems,  seeds,  flowers, 
pollen,  leaves,  roots,  fruits,  tubers, 
tissue  cultures,  protoplasts),  soil,  water, 
swabs,  cultures,  and  suspensions. 

State.  Any  of  the  several  States  of  the 
United  States,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the  Virgin 
Islands  of  the  United  States,  or  any 
dther  territory  or  possession  of  the 
United  States. 

Toxin.  The  toxic  material  or  product 
of  plants,  animals,  microorganisms 
(including,  but  not  limited  to,  bacteria, 
viruses,  fungi,  rickettsiae,  or  protozoa), 
or  infectious  substances,  or  a 
recombinant  or  synthesized  molecule, 
whatever  their  origin  and  method  of 
production,  and  includes: 

(1)  Any  poisonous  substance  or 
biological  product  that  may  be 
engineered  as  a  result  of  biotechnology 
produced  by  a  living  organism;  or 
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'    (2)  Any  poisonous  isomer  or 
biological  product,  homolog.  or 
derivative  of  such  a  substance. 

United  States.  All  of  the  States. 

USDA.  The  United  States  Department 
of  Agriculture. 

1331.2    Purpoaa  and  scop*. 

(a)  This  part  sets  forth  the 
requirements  for  possession,  use,  and 
transfer  of  biological  agents  or  toxins 
that  have  been  determined  to  have  the 
potential  to  pose  a  severe  threat  to  plant 
health  or  to  plant  products.  The  purpose 
of  this  part  is  to  ensure  the  safe 
handling  of  such  agents  or  toxins,  and 
to  protect  against  the  use  of  such  agents 
or  toxins  in  domestic  or  international 
terrorism  or  for  any  other  criminal 
purpose. 

(b)  Accordingly,  this  part  provides 
that  any  individual  or  entity  that 
possesses,  uses,  or  transfers  any  agent  or 
toxin  listed  in  §  331.3  must  register  in 
accordance  with  §  331.6.  To  register, 
each  entity  must  designate  an 
individual  who  has  the  authority  and 
control  to  ensure  compliance  with  the 
regulations  to  be  the  responsible  official. 
The  responsible  official  must  complete 
and  sulnnit  the  registration  application 
package  to  APHIS.  As  part  of 
registration,  the  responsible  official,  the 
entity,  and,  where  applicable,  the 
individual  who  owns  or  controls  such 
entity  will  be  subject  to  a  security  risk 
assessment  by  the  Attorney  General. 

(c)  The  responsible  official  is 
responsible  for  ensuring  compliance 
with  the  safety  procediues  in  this  part, 
including  implementing  the 
Biocontainment  and  Security  Plan  in 
accordance  with  §  331.11.  providing  the 
proper  training  to  individuals  who 
handle  or  use  agents  or  toxins  listed  in 

§  331.3.  and  providing  proper  laboratory 
facilities  to  contain  and  dispose  of  such 
agents  or  toxins.  In  addition,  the 
responsible  official  is  responsible  for 
ensuring  compliance  with  the  safeguard 
and  security  measures  in  this  part, 
including  restricting  access  to  only 
those  individuals  who  have  a  Intimate 
need  to  handle  or  use  agents  or  toxins 
and  who  have  been  approved  in 
accordance  with  §  331.10.  and 
transfBfring  such  agents  or  toxins  only 
to  registered  individuals  or  entities  in 
I  accordance  with  §  331.13. 


Phakopsom  pachyrhiiu 
Plum  pox  potyvinis 

Ralstonia  solanacearum,  race  3,  biovar  2 
Sclerophthora  rayssiae  var.  zeae 
Synchytrium  endobioticum 
Xanthomonas  oryzae  pv.  oryzicola 
Xylella  fastidiosa  (citrus  variegated  chlorosis 
strain) 

(b)  The  Administrator  has  determined 
that  it  would  be  impractical  to  regulate 
a  biological  agent  or  toxin  that  is  in  its 
naturally  occiirring  enviromnent. 
Therefore,  any  biological  agent  or  toxin 
listed  in  this  section  that  is  in  its 
naturally  occturing  environment  will 
not  be  subject  to  the  requirements  of 
this  part,  provided  that  the  biological 
agent  or  toxin  has  not  been  intentionally 
introduced,  cultivated,  collected,  or 
otherwise  extracted  from  its  natural 
source. 

(c)  The  Administrator  has  determined 
that  biological  agents  or  toxins  that  meet 
any  of  the  following  criteria  do  not  have 
the  potential  to  pose  a  severe  threat  to 
plant  health  or  to  plant  products. 
Therefore,  an  individual  or  entity  that 
only  possesses,  uses,  or  transfers  an 
agent  or  toxin  that  meets  any  of  the 
following  criteria  will  not  be  subject  to 
the  requirements  of  this  part: 

(1)  Nonviable  agents  that  are.  bear,  or 
contain  listed  agents  or  toxins; 

(2)  Genetic  elements  or  subunits  of 
listed  agents  or  toxins,  if  the  genetic 
elements  or  subunits  are  not  capable  of 
ca\ising  disease. 

}331.4    EMinptions. 

(a)  Diagnostic  laboratories  ^  and  other 
entities  possessing,  using,  or 
transferring  agents  or  toxins  that  are 
contained  in  specimens  presented  for 
diagnosis  or  verification  will  be  exempt 
from  the  requiranmits  of  this  part, 
provided  that: 

(1)  The  identification  of  such  agents 
or  toxins  is  immediately  reported  to  the 
Administrator  and  to  other  appropriate 
authorities  when  required  by  Federal. 
State,  or  local  law;  and 

(2)  Within  7  days  after  identification, 
the  agents  or  toxins  are  transferred  or 
inactivated,  and  APHIS  Form  2040  is 
submitted  to  the  Administrator.^  During 
agricultural  emergencies  or  outbreaks. 


§33U    LM  <rf  biological  I 
toxino. 

(a)  The  biological  agents  and  toxins 
listed  in  this  section  have  been 
detomined  to  have  the  potential  to  pose 
a  severe  threat  to  plant  health  or  to  plant 
products. 

Liberobacter  africanus,  Liberobacter  asiaticus 
Peronosclerospora  philippinensis 


'  However,  diagnostic  laboratories  and  other 
posoos  will  still  be  required  to  obtain  a  permit 
under  part  330  of  this  chapter  in  order  to  import 
Of  move  interstate  any  listed  agent  or  toxin. 

'  A  diagnostic  laboratory  or  other  person  must 
immediately  notify  APHIS  by  calling  (301)  734- 
5519.  APHIS  Form  2040  may  be  obtained  by  calling 
(301)  734-5519  or  faxing  a  request  to  (301)  73+- 
8700.  The  form  is  also  available  on  the  Internet  at 
httpJ /www. aphis,  usda.gov/ppq/pennits.  The 
completed  form  may  be  mailed  to  Biological  and 
Technical  Services,  PPQ,  APHIS,  4700  River  Road 
Unit  133,  Riverdale,  MD  20737-123«:  or  faxed  to 
(301)  734-8700. 


or  in  endemic  areas,  the  Administrator 
may  require  less  frequent  reporting.  A 
copy  of  the  completed  form  must  be 
maintained  for  3  years. 

(b)  In  addition  to  the  exemption 
provided  in  paragraph  (a)  of  this 
section,  the  Administrator  may  grant  a 
specific  exemption  upon  a  showing  of 
good  cause  and  upon  his  or  her 
determination  that  such  exemption  is 
consistent  with  protecting  animal  or 
plant  health,  and  animal  or  plant 
products.  An  individual  or  entity  that 
possesses,  uses,  or  transfers  agents  or 
toxins  may  request  in  writing  an 
exemption  from  the  requirements  of  this 
part.  If  granted,  such  exemptions  are 
valid  for  a  maximum  of  3  years; 
thereafter,  an  individual  or  entity  must    . 
request  a  new  exemption.  If  a  request  for 
exemption  is  denied,  an  individual  or 
entity  may  request  reconsideration  in 
writing  to  the  Administrator.  The 
request  for  reconsideration  must  state 
all  of  the  facts  and  reasons  upon  which 
the  individual  or  entity  relies  to  show 
that  the  exemption  was  wrongfully 
denied.  The  Administrator  will  grant  or 
deny  the  request  for  reconsideration  as 
prompdy  as  circumstances  allow  and 
will  state,  in  writing,  the  reasons  for  the 
decision.  If  there  is  a  conflict  as  to  any 
material  fact,  the  individual  or  entity 
may  request  a  hearing  to  resolve  the 
conflict.  3 

}331.5    Registration;  wtto  must  registor. 

(a)  Unless  exempted  tmder  §  331.4, 
any  individual  or  entity  that  possesses, 
uses,  or  transfers  any  agent  or  toxin 
listed  in  §  331.3  must  register  with 
APHIS. 

(b)  Each  entity  must  designate  an 
individual  to  be  its  responsible  official. 
The  responsible  official  must  have  the 
authority  and  control  to  ensure 
compliance  with  the  regulations.  The 
responsible  official  must  complete  and 
sign  the  registration  application 
package,  and  will  be  die  individual 
contacted  by  APHIS  if  any  questions 
arise  concerning  the  application  or 
subsequent  compliance  with  the 
regulations  in  this  part.  As  part  of 
registration,  the  responsible  official  and 
the  entity  will  be  subject  to  a  security 
risk  assessment  by  the  Attorney  General. 
While  most  registrants  are  likely  to  be 
entities,  in  the  event  that  an  individual 
applies  fw  and  is  granted  a  certificate  of 
registration,  APHIS  will  consider  the 
individtial  to  be  the  responsible  official. 

(c)  An  entity  may  designate  an 
individual  to  be  an  alternate  responsible 
official,  who  may  act  for  the  responsible 


>  A  request  for  exemption  may  be  mailed  to 
biological  and  Technical  Services.  PPQ.  APHIS. 
4700  River  road  Unit  133,  Riverdale.  MD  20737- 
1236;  cr  faxed  to  (301)  734-8700. 
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official  when  he/she  is  unavailable.  This 
individual  must  have  the  authority  and 
control  to  ensure  compliance  with  the 
regulations  when  acting  for  the 
responsible  official.  This  individual  will 
also  be  subject  to  a  security  risk 
assessment  by  the  Attorney  General  as 
part  of  registration. 

§331.6    Registration;  general  provisions. 

(a)  Unless  exempted  under  this  part, 
an  individual  or  entity  shall  not  possess, 
use.  or  transfer  any  agent  or  toxin  listed 
in  §  331.3  without  a  certificate  of 
registration  issued  by  APHIS. 

(b)  A  certificate  of  registration  may  be 
issued  upon: 

(1)  Approval  of  the  responsible 
official;  die  alternate  responsible 
official,  where  applicable;  the  entity; 
and,  where  applicable,  the  individual 
who  controls  the  entity  following  a 
security  risk  assessment  by  the  Attorney 
General;  '*  and 

(2)  Approval  of  the  containment  and 
security  of  the  entity.  The  entity's 
containment  and  seciuity  procediues 
must  be  commensurate  with  the  risk  of 
the  agent  or  toxin,  given  its  intended 
use.  APHIS  will  review  the 
Biocontaiiunent  and  Security  Plan,  and 
may  inspect  and  evaluate  the  premises 
and  records  to  determine  compliance 
with  the  regulations  and  the 
containment  and  seciuity  requirements; 
and 

(3)  A  determination  by  the 
Administrator  that  the  individual  or 
entity  seeking  to  register  has  a  lawful 
purpose  to  possess,  use,  or  transfer  such 
agents  or  toxins. 

(c)  A  certificate  of  registration  will  be 
valid  for  only  the  specific  agents  or 
toxins  listed  on  the  certificate  and 
specific  activities  and  locations.  A 
certificate  of  registration  may  cover 
more  than  one  listed  agent  or  toxin,  and 
it  may  be  amended  to  cover  additional 
listed  agents  or  toxins. 

(d)  A  certificate  of  registration  may  be 
amended  to  reflect  changed 
circumstances  (e.g.,  replacement  of  the 
responsible  official,  changes  in 
ownership  or  control  of  the  entity ,' 
changes  in  the  activities  involving  the 
agent  or  toxin).  The  responsible  official 
must  immediately  notify  APHIS  of  such 
changes  in  circumstances  that  occur 
after  submission  of  the  application  for 
registration  or  after  receipt  of  a 
certificate  of  registration. 


*  The  security  risk  assessment  of  the  entity  and 
the  individual  who  owns  or  controls  such  entity 
may  be  waived  for  Federal.  State,  or  local 
governmental  agencies. 

^  Any  change  in  ownership  or  control  of  an  entity 
will  require  a  security  risk  assessment  for  the  new 
individual(s)  who  owns  or  controls  the  entity. 


(e)  If  a  responsible  official  wishes  to 
discontinue  possessing,  using,  or 
transferring  a  particular  agent  or  toxin, 
the  responsible  official  may  inactivate 
the  agent  or  toxin  or  he/she  may  transfer 
the  agent  or  toxin  to  a  registered 
individuals  or  entities  in  accordance 
with  §  331.12.  The  responsible  official 
must  notify  APHIS  5  business  days  prior 
to  the  planned  inactivation  so  that  we 
may  have  the  opportunify  to  observe  the 
inactivation  of  the  agents  or  toxins.  We 
will  notify  the  responsible  official  if  we 
wish  to  observe  the  inactivation  of  the 
agents  or  toxins. 

(f)  A  certificate  of  registration  will  be 
valid  for  a  maximum  of  3  years. 

S  331 .7    Denial,  revocation,  or  suspensktn 
of  registration. 

(a)  APHIS  may  deny  an  application 
for  registration  or  revoke  registration  if: 

(1)  The  Attorney  General  identifies 
the  responsible  official,  entity,  or  the 
individual  who  owns  or  controls  the 
entity  as  within  any  of  the  categories 
described  in  18  U.S.C.  175b;  or 

(2)  The  Attorney  General  identifies 
the  responsible  official,  entity,  or  the 
individual  who  owns  or  controls  the 
entity  as  reasonably  suspected  by  any 
Federal  law  enforcement  or  intelligence 
agency  of: 

(i)  Committing  a  crime  set  forth  in  18 
U.S.C.  2332b(g){5);  or 

(ii)  Knowing  involvement  with  an 
organization  that  engages  in  domestic  or 
international  terrorism  (as  defined  in  18 
U.S.C.  2331)  or  with  any  other 
organization  that  engages  in  intentional 
crimes  of  violence;  or 

(iii)  Being  an  agent  of  a  foreign  power 
as  defined  in  50  U.S.C.  1801;  or 

(3)  The  responsible  official  does  not 
have  a  lawful  purpose  to  possess,  use, 
or  transfer  agents  or  toxins  listed  in 
§331.3;  or 

(4)  The  responsible  official  is  an 
individual  who  handles  or  uses  listed 
agents  or  toxins  and  he/she  does  not 
have  the  necessary  training  or  skills  to 
handle  such  agents  or  toxins:  or 

(5)  The  entity  does  not  meet  the 
containment  and  seciuify  requirements 
prescribed  by  the  Administrator;  ^  or 

(6)  There  are  egregious  or  repeated 
violations  of  the  containment  or  security 
requirements;  or 

(7)  The  Administrator  determines  that 
Such  action  is  necessary  to  protect 
animal  or  plant  health,  and  animal  or 
plant  products. 

(b)  APHIS  may  summarily  revoke  or 
suspend  registration  for  any  of  the 
reasons  set  forth  in  paragraph  (a)  of  this 
section. 


"  If  registration  is  denied  for  this  reason,  we  may 
provide  technical  assistance  and  guidance. 


(c)  APHIS  will  notify  the  responsible 
official  in  vmting  if  an  application  for 
registration  is  denied  or  a  certificate  of 
registration  is  revoked  or  suspended. 

(d)  Denial  of  an  application  for 
registration,  revocation  of  registration, 
and  suspension  of  registration  may  be 
appealed  under  §331.16. 

§  331 .8    Registration;  how  to  register. 

(a)  To  apply  for  a  certificate  of 
registration,  an  individual  or  entity 
must  submit  all  of  the  information  and 
documentation  required  in  the 
registration  application  package  to 
APHIS,  including  the  name,  source,  and 
characterization  data  for  each  agent  or 
toxin  to  be  registered. 

(b)  The  registration  application 
package  may  be  obtained  by  calling 
(301)  734-5519  or  faxing  a  request  to 
(301)  734-8700.  It  is  also  available  on 
the  Internet  at  http:// 

www.aphis.  usda.gov/ppq/permits.  The 
completed  registration  application 
package  may  be  mailed  to  APHIS,  Plant 
Protection  and  Quarantine,  Biological 
and  Technical  Services,  4700  River 
Road  Unit  133,  Riverdale,  MD  20737- 
1236;  or  faxed  to  (301)  734-8700. 
Assistance  in  completing  the 
registration  application  may  be 
requested  by  calling  (301)  734-5519. 

S  331 .9    Responsibilities  of  ttie  responsible 
official. 

(a)  The  responsible  official  is 
responsible  for  ensuring  compliance 
with  the  regulations,  including: 

(1)  Developing  and  implementing  a 
Biocontainment  and  Security  Plan  in 
accordance  with  §  331.11; 

(2)  Allowing  only  approved 
individuals  within  the  entity  to  have 
access  to  any  agents  or  toxins  listed  in 
§  331.3  in  accordance  with  §  331.10; 

(3)  Providing  appropriate  training  in 
containment  and  seciirity  procedures  for 
all  personnel  in  accordance  with 
§331.12; 

(4)  Transferring  agents  or  toxins  only 
to  registered  individuals  or  entities  in 
accordance  with  §  331.13; 

(5)  Ensuring  that  all  visitors  are 
informed  of  and  follow  the  entity's 
security  requirements  and  procedures; 

(6)  Notifying  APHIS  of  changes  in 
circumstances  in  accordance  with 
§331.6; 

(7)  Providing  timely  notice  of  any 
theft,  loss,  or  release  of  a  biological 
agent  or  toxin  in  accordance  with 
§331.16; 

(8)  Maintaining  detailed  records  of 
information  necessary  to  give  a 
complete  accounting  of  all  of  the 
activities  related  to  agents  or  toxins 
listed  in  §  331.3  in  accordance  with 
§331.14. 
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(b)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  the 
responsible  official  for  a  diagnostic 
laboratory  or  other  entity  possessing, 
using,  or  transferring  agents  or  toxins 
listed  in  §  331 .3  that  are  contained  in 
specimens  presented  for  diagnosis  miist 
immediately  report  the  identification  of 
such  agents  or  toxins  to  the 
Administrator  and  to  other  appropriate 
authorities  when  required  by  Federal, 
State,  or  local  law.^  During  agricultural 
emergencies  or  outbreaks,  or  in  endemic 
areas,  the  Administrator  may  require 
less  fi«quent  reporting. 

1331.10    Restricting  access  to  biological 
•gents  and  toxins. 

(a)  An  individual  may  not  have  access 
to  biological  agents  or  toxins  listed  in 

§  331.3  unless  approved  by  APHIS. 
APHIS  will  grant,  limit,  or  deny  access 
of  individuds  to  listed  agents  or  toxins. 

(b)  The  responsible  official  is 
responsible  for  ensuring  that  only 
approved  individuals  within  the  entity 
have  access  to  any  agents  or  toxins 
listed  in  §  331.3.  The  responsible  official 
must  request  such  access  for  only  those 
individuals  who  have  a  legitimate  need 
to  handle  or  use  listed  agents  or  toxins, 
and  who  have  the  appropriate  training 
and  skills  to  handle  such  agents  or 
toxins. 

(c)  The  responsible  official  must 
provide  appropriate  training  in 
containment  and  security  procedures  to 
all  individuals  with  access  to  agents  and 
toxins  listed  in  §  331.3,  in  accordance 
with  §331.12. 

(d)  For  each  individual  identified  by 
the  responsible  official  as  having  a 
legitimate  need  to  handle  or  use  listed 
agents  or  toxins,  the  responsible  official 
must  submit  that  individual's  name  and 
identifying  information  to  APHIS  and 
the  Attorney  General. 

(e)  In  adcUtion,  the  responsible  official 
must  submit  information  about  the 
individual's  training  and  skills  to 
APHIS  (e.g.,  curriculiun  vitae  for 
principal  investigators  and  researchers, 
and  a  description  of  training  completed 
by  support  personnel). 

(0  APHIS  may  expedite  the  access 
approval  process  for  individuals  upon 
request  by  the  responsible  official  and  a 
showing  of  good  cause  (e.g..  agricultural 
emergencies,  national  security, 
impending  expiration  of  a  research 
grant,  a  short-term  visit  by  a  prominent 
researcher). 

(g)  APHIS  will  notify  the  responsible 
official  if  an  individual  is  granted  full  or 
limited  access,  or  denied  access  to  listed 


agents  or  toxins.  APHIS  will  also  notify 
the  individual  if  he/she  is  denied  access 
or  granted  only  limited  access. 

(h)  APHIS  may  deny  or  limit  access  of 
an  individual  to  listed  agents  or  toxins 
if: 

(1)  The  Attorney  General  identifies 
the  individual  as  with'in  any  of  the 
categories  described  in  18  U.S.C.  175b; 

(2]  The  Attorney  General  identifies 
the  individual  as  reasonably  suspected 
by  any  Federal  law  enforcement  or 
intelligence  agency  of  committing  a 
crime  set  forth  in  18  U.S.C.  2332b{g)(5); 
knowing  involvement  with  an 
organization  that  engages  in  domestic  or 
international  terrorism  (as  defined  in  18 
U.S.C.  2331)  or  with  any  other 
organization  that  engages  in  intentional 
crimes  of  violence;  or  being  an  agent  of 
a  foreign  power  as  defined  in  50  U.S.C. 
1801; 

(3)  The  individual  does  not  have  a 
legitimate  need  to  handle  listed  agents 
or  toxins; 

(4)  The  individual  does  not  have  the 
necessary  training  or  skills  to  handle 
listed  agents  or  toxins; 

(5)  The  Administrator  determines  that 
such  action  is  necessary  to  protect  plant 
health  or  plant  products. 

(i)  An  individual  may  appeal  the 
Administrator's  decision  to  deny  or 
limit  access  under  §  331.15. 

(j)  Access  approval  is  valid  for  5 
years;  thereafter,  the  responsible  official 
shall  request  renewal  of  access  approval 
every  5  years  for  as  long  as  the 
individual  needs  access  to  agents  or 
toxins  listed  in  §331.3. 

(k)  The  responsible  official  must 
immediately  notify  APHIS  when  an 
individual's  access  to  listed  agents  or 
toxins  is  terminated  by  the  entity  and 
the  reasons  therefor. 

§  331 .1 1    Biocontainment  and  security 
plan. 

(a)  As  a  condition  of  registration,  an 
individual  or  entity  must  develop  and 
implement  a  Biocontainment  and 
Seciuity  Plan;  8  The  Biocontainment  and 
Security  Plan  must  contain  sufficient 
information  and  documentation  to 
describe  the  containment  procedures 
and  the  seciu-ity  systems  and 
procedures.  The  plan  must  be 
commensurate  with  the  risk  of  the  agent 
or  toxin,  given  its  intended  use. 

(1)  Containment  procedures.  The 
containment  procedures  must  be 
sufficient  to  contain  the  agent  or  toxin 
[e.g.,  physical  structure  and  features  of 
the  entity,  and  operational  and 
procedural  safeguards).  At  a  minimiun. 
the  plan  must  address  containment  and 
inventory  control. 


(2)  Security  systems  and  procedures.^ 
The  seciuity  systems  and  procedures 
must  be  designed  according  to  a  site- 
specific  risk  assessment  and  must 
provide  graded  protection  in  accordance 
with  the  threat  posed  by  the  agent  or 
toxin. 

(i)  The  site-specific  risk  assessment 
should  involve  a  threat  assessment  and 
risk  analysis  in  which  threats  are 
defined,  vulnerabilities  examined,  and 
risks  associated  with  those 
vulnerabilities  are  identified. 

(ii)  The  security  systems  and 
procedures  must  be  tailored  to  address 
site-specific  characteristics  and 
requirements,  ongoing  programs,  and 
operational  needs,  and  must  mitigate 
the  risks  identified  under  paragraph 
(a)(2)(i)  of  this  section. 

(iii)  The  plan  must  describe  inventory 
control  procedures,  personnel 
suitability  for  those  individuals  with 
access  to  agents  or  toxins  listed  in 
§  331.3,  physical  security,  and 
cybersecurity.  The  plan  must  also 
contain  provisions  for  securing  the  area 
{e.g.,  card  access,  key  pads,  locks)  and 
protocols  for  changing  access  numbers 
or  locks  following  staff  changes; 
procedures  for  loss  or  compromise  of 
keys,  passwords,  combinations,  etc.; 
procedures  for  reporting  suspicious 
persons  or  activities,  loss  or  theft  of 
listed  agents  or  toxins,  release  of  listed 
agents  or  toxins,  or  alteration  of 
inventory  records;  provisions  for  the 
control  of  access  to  containers  where 
listed  agents  and  toxins  are  stored; 
provisions  for  routine  cleaning, 
maintenance,  and  repairs;  and 
procedures  for  reporting  and  removing 
unauthorized  persons. 

(iv)  With  respect  to  areas  containing 
listed  agents  or  toxins,  an  entity  or 
individual  must  adhere  to  the  following 
security  requirements  or  implement 
measures  to  achieve  an  equivalent  or 
greater  level  of  security  as  the 
provisions  below: 

(A)  Allow  unescorted  access  only  to . 
approved  individuals  who  are 
performing  a  specifically  authorized 
function  during  hours  required  to 
perform  that  job; 


'  A  diagnostic  laboratory  or  other  person  must 
immediately  notify  APHIS  by  calling  (301)  734- 
5519. 


"  Technical  assistance  and  guidance  may  be 
obtained  by  calling  (301)  734-5519. 


"For  guidance,  see  the  USDA  Departmental 
Manual  No.  9610-001.  "USDA  Security  Policies 
and  Procedures  for  Biosafety  Level-3  Facilities" 
(August  30.  2002).  The  manual  may  be  obtained  by 
calling  (301)  734-5519.  The  manual  is  also 
available  on  the  Internet  at  http://inv\*.usda.gov/ 
ocio/direcUves/DM/DM9610-001.htm.  See  also 
Appendix  F.  "Biosafety  in  Microbiological  and 
Biomedical  Laboratories."  in  Morbidity  and 
Mortality  Weekly  Report  (2002).  This  document 
may  be  obtained  by  writing  to  Select  Agent 
Program,  Centers  for  Disease  Control  and 
Prevention,  1600  Qifton  Road.  NE.  Mail  Stop  E  79. 
Atlanta.  GA  30333.  It  is  also  available  on  the 
Internet  at  http://^*yiTn:cdc.gov/mmi*T. 
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(B)  Allow  individuals  not  approved 
under  §  331.10  to  conduct  routine 
cleaning,  maintenance,  repairs,  and 
other  non-laboratory  functions  only 
when  escorted  and  continually 
monitored  by  approved  individuals; 

(C)  Provide  for  the  control  of  access  to 
containers  where  listed  agents  and 
toxins  are  stored  by  requiring  that  such 
containers  be  locked  when  not  in  the 
direct  view  of  an  approved  individual 
and  by  using  other  monitoring 
measures,  as  needed; 

(D)  Require  the  inspection  of  all 
packages  upon  entry  and  exit; 

(E)  Establish  a  protocol  for  intra-entity 
transfers,  including  provisions  for 
ensuring  that  the  packaging  and 
movement,  is  conducted  under  the 
supervision  of  an  approved  individual; 

(F)  Require  that  approved  individuals 
do  not  share  with  any  other  person  their 
unique  means  of  accessing  the  area  or 
listed  agents  or  toxins;  and 

(G)  Require  that  approved  individuals 
immediately  report  any  of  the  following 
to  the  responsible  ofBcial: 

(2)  Any  loss  or  compromise  of  keys, 
passwords,  combinations,  etc.; 

(2)  Any  suspicious  persons  or 
activities; 

(3)  Any  loss  or  theft  of  listed  agents 
or  toxins; 

(4)  Any  release  of  a  listed  agent  or 
toxin;  and 

(5)  Any  sign  that  inventory  and  use 
records  for  listed  agents  and  toxins  have 
been  altered  or  otherwise  compromised. 

(3)  Incident  response  procedures.  *" 
The  Biocontainment  and  Security  Plan 
must  also  include  incident  response 
plans  for  containment  breach,  security 
breach,  inventory  violations,  non- 
biological  incidents  such  as  workplace 
violence,  and  cybersecurity  breach.  The 
incident  response  plans  must  address 
containment,  inventory  control,  and 
notification  of  managers  and 
responders.  The  incident  response  plans 
must  also  address  such  events  as  bomb 
threats,  severe  weather  (floods, 
hurricanes,  tornadoes),  earthquakes, 
power  outages,  and  other  natural 
disasters  or  emergencies. 

(b)  The  Biocontainment  and  Security 
Plan  must  be  reviewed,  performance 
tested,  and  updated  annually.  The  plan 
must  also  be  reviewed  and  revised,  as 
necessary,  after  any  incident. 

§331.12    Training. 

(a)  The  responsible  official  must 
provide  appropriate  training  in 
containment  and  seciu'ity  procedures  to 


'"The  requirements  in  this  paragraph  do  not 
supercede  or  preempt  the  enforcement  of 
emergency  response  requirements  imposed  by  other 
statutes  or  regulations. 


all  individuals  with  access  to  agents  and 
toxins  listed  in  §  331.3. 

(b)  The  responsible  official  must 
provide  information  and  training  to  an 
individual  at  the  time  the  individual  is 
assigned  to  work  with  a  listed  agent  or 
toxin.  The  responsible  official  must 
provide  refresher  training  annually. 

§  331 .1 3    Transfer  of  t>iologicai  agants  and 
toxins. 

Biological  agents  and  toxins  listed  in 
§  331.3  may  only  be  transferred  to  an 
individual  or  entity  registered  to 
possess,  use,  or  transfer  that  particular 
agent  or  toxin.  However,  the  sender  of 
an  agent  or  toxin  may  be  an  individual 
or  entity  that  has  a  certificate  of 
registration  for  the  agent  or  toxin,  an 
individual  or  entity  that  is  exempt  from 
the  requirements  of  this  part,  or  an 
individual  or  entity  located  outside  of 
the  United  States.  Biological  agents  or 
toxins  may  only  be  transferred  under 
the  conditions  of  this  section  and  must 
be  authorized  by  APHIS  prior  to  the 
transfer. 

(a)  Importation  and  interstate 
movement.  In  addition  to  the  permit 
required  under  part  330  of  this  chapter, 
biological  agents  or  toxins  listed  in 

§  331.3  may  be  imported  or  moved 
interstate  only  with  the  prior 
authorization  of  APHIS.  To  obtain  such 
authorization,  the  sender  and  the 
responsible  official  for  the  recipient 
must  complete  and  submit  APHIS  Form 
2041  to  APHIS,  in  accordance  with 
paragraph  (c)  of  this  section. 

(b)  Intrastate  movement.  Biological 
agents  or  toxins  listed  in  §  331.3  may  be 
moved  intrastate  only  with  the  prior 
authorization  of  APHIS.  To  obtain 
authorization,  the  sender  and  the 
responsible  official  for  the  recipient 
must  complete  and  submit  APHIS  Form 
2041  to  APHIS  prior  to  each  transfer,  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  APHIS  Form  2041;  process  and 
procedures.  (1)  Prior  to  each  transfer, 
the  sender  and  the  responsible  official 
for  the  recipient  must  complete  APHIS 
Form  2041,  and  the  sender  must  submit 
the  form  to  APHIS." 

(2)  APHIS  will  authorize  the  transfer 
based  on  a  Rnding  that  the  recipient  has 
a  certificate  of  registration  covering  the 
transfer  of  the  listed  agent  or  toxin. 

(3)  The  responsible  official  for  the 
recipient  entity  must  notify  APHIS  and 


■  ■  APHIS  Form  2041  may  be  obtained  by  calling 
(301)  734-5519  or  faxing  a  request  to  (301)  734- 
8700.  The  form  is  also  available  on  the  Internet  at 
http://ww}*. aphis.usda.gov/ppq/perwils.  APHIS 
Form  2041  may  be  mailed  to  Biological  and 
Technical  Services.  PPQ.  APHIS.  4700  River  Road 
Unit  133.  Riverdale.  MO  20737-1236:  or  fexed  to 
(301)734-8700. 


the  sender  upon  receipt  of  the  agent  or 
toxin  by  mailing  or  faxing  a  completed 
APHIS  Form  2041  within  2  business 
days. 

(4)  The  responsible  official  for  the 
recipient  must  notify  APHIS 
immediately  if  the  agent  or  toxin  has  not 
been  received  within  48  hours  after  the 
expected  delivery  or  if  the  package 
containing  the  agent  or  toxin  is  leaking 
or  has  been  damaged. 

(d)  The  sender  must  comply  with  all 
applicable  laws  governing  packaging 
and  shipping. 

f  331 .14    Racords. 

(a)  The  responsible  official  must 
maintain  complete,  up-to-date  records 
of  information  necessary  to  give  an 
accounting  of  all  of  the  activities  related 
to  agents  or  toxins  listed  in  §  331.3. 
Such  records  must  include  the 
following: 

(1)  The  Biocontainment  and  Security 
Plan; 

(2)  A  current  list  of  all  individuals 
with  access  to  agents  or  toxins  listed  in 
§331.3; 

(3)  Training  records  for  individuals 
with  access  to  such  agents  or  toxins; 

(4)  Accurate  and  current  inventory 
records  (including  source  and 
characterization  data); 

(5)  Permits  and  transfer  documents 
(APHIS  Form  2041)  issued  by  APHIS: 

(6)  Security  records  [e.g.,  transactions 
from  automated  access  control  systems, 
testing  and  maintenance  of  security 
systems,  visitor  logs);  and 

(7)  Containment  and  security  incident 
reports. 

(b)  The  responsible  official  must 
maintain  such  records  for  3  years. 

(c)  All  records  must  be  produced 
upon  request  to  APHIS  inspectors,  and 
appropriate  Federal,  State,  or  local  law 
enforcement  authorities. 

§331.15    Inspections. 

(a)  To  ensure  compliance  with  the 
regulations,  any  APHIS  inspector  must 
be  allowed,  without  previous 
notification,  to  enter  and  inspect  the 
entire  premises,  all  materials  and 
equipment,  and  all  records  required  to 
be  maintained  by  this  part. 

(b)  Prior  to'issuing  a  certificate  of 
registration  to  an  entity  or  individual. 
APHIS  may  inspect  and  evaluate  their 
premises  and  records  to  ensure 
compliance  with  the  regulations  and  the 
containment  and  security  requirements. 

§331.16    Notification  in  the  event  of  tttaft. 
loss,  or  ralaaae  of  a  biological  agant  or 
toxin. 

(a)  The  responsible  official  must 
orally  notify  APHIS  and  appropriate 
Federal,  State,  or  local  law  enforcement 
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agencies  immediately  upon  discovery  of 
the  theft  or  loss  of  agents  or  toxins  listed 
in  §  331.3.  The  oral  notification  must  be 
followed  by  a  written  report  (APHIS 
Form  2043)  within  7  days. 

(b)  The  responsible  official  must 
orally  notify  APHIS  immediately  upon 
discovery  that  a  release  of  an  agent  or 
toxin  has  occurred  outside  of  the 
biocontaiiunent  area.  The  oral 
notification  must  be  followed  by  a 
written  report  (APHIS  Form  2043) 
within  7  days.  Upon  notification  and  a 
finding  that  the  release  poses  a  threat  to 
animal  or  plant  health,  or  animal  or 
plant  products.  APHIS  will  notify 
relevant  Federal,  State,  and  local 
authorities,  and  the  public,  if  necessary. 

(c)  The  responsible  official  must 
orally  notify  APHIS  of  a  theft,  loss,  or 
release  of  an  agent  or  toxin  by  calling 
(301)  734-5519.  A  copy  of  APHIS  Form 
2043  may  be  obtained  by  writing  to 
Biological  and  Technical  Services.  PPQ. 
APHIS.  4700  River  Road  Unit  133. 
Riverdale,  MD  20737-1236,  or  by 
calling  (301)  734-5519.  APHIS  Form 
2043  may  be  mailed  to  the  same  address 
or  faxed  to  (301)  734-«700. 

1331.17    Administrath>a  raviaw. 

An  individual  or  entity  may  appeal  a 
denial  or  revocation  of  registration 
imder  this  part.  An  individual  who  has 
been  denied  access  to  listed  agents  or 
toxins  or  who  has  been  granted  only 
limited  access  to  listed  agents  or  toxins 
under  this  part  may  appeal  that 
decision.'^  The  appeal  must  be  in 
writing  and  submitted  to  the 
Administrator  within  30  days  of  the 
decision.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
individual  or  entity  disagrees  with  the 
decision.  Where  the  denial  or  revocation 
of  registration  or  the  denial  or  limitation 
of  an  individual's  access  approval  is 
based  solely  upon  an  identification  by 
the  Attorney  General,  APHIS  will 
forward  the  request  for  review  to  the 
Attorney  General.  The  Administrator's 
decision  constitutes  final  agency  action. 

9  CFR  Ctiaplar  I 

PART  121— POSSESSION,  USE,  AND 
TRANSFER  OF  BIOLOGICAL  AGENTS 
AND  TOXINS 

121.0  Effective  and  applicability  dates. 

121.1  Definitions. 

121.2  Purpose  and  scope. 

121.3  List  of  biological  agents  and  toxins. 

121.4  Exemptions  for  overlap  agents  or 
toxins. 


"  An  entity  may  not  appeal  the  denial  or 
limitation  of  an  individual's  access  to  listed  agents 
or  toxins. 


121.5  Exemptions  for  animal  agents  and 
toxins. 

121.6  Registration;  who  must  register. 

121.7  Registration;  general  provisions. 

121.8  Denial,  revocation,  or  suspension  of 
registration. 

121.9  Registration;  how  to  register. 

121.10  Responsibilities  of  the  responsible 
ofHcial. 

121.11  Restricting  access  to  biological 
agents  and  toxins. 

121.12  Biosafety  and  security  plan. 

121.13  Training. 

121.14  Transfer  of  biological  agents  and 
toxins. 

121.15  Records. 

121.16  Inspections. 

121.17  Notification  in  the  event  of  theft, 
loss,  or  release  of  a  biological  agent  or 
toxin. 

121.18  Administrative  review. 

Authority:  Sees.  211-213,  Title  11,  Pub.  L. 
107-188, 116  Stat.  647  (7  U.S.C.  8401). 

§121.0    Effactlva  and  applicability  datas. 

The  regulations  in  this  part  are 
effective  on  February  11,  2003.  On  and 
after  that  date,  any  person  possessing, 
using,  or  transferring  any  agent  or  toxin 
listed  in  §  121.3  must  be  in  compliance 
with  the  provisions  of  this  part. 
However,  so  as  not  to  disrupt  research 
or  educational  projects  involving  listed 
agents  or  toxins  that  were  underway  as 
of  the  effective  date  of  this  part,  any 
person  possessing  such  agents  or  toxins 
as  of  the  effective  date  (current 
possessors)  will  be  afforded  additional 
time  to  reach  full  compliance  with  this 
part.  Any  provision  not  specifically 
cited  in  paragraphs  (a)  through  (f)  of  this 
section  will  be  applicable  as  of  February 

11.  2003.  In  addition,  any  person  who 
does  not  possess  listed  agents  or  toxins 
by  the  e^ctive  date  of  this  part,  but 
who  wishes  to  initiate  a  research  or 
educational  project  prior  to  November 

12,  2003,  must  be  in  compliance  with 
the  provisions  of  this  part  that  are 
applicable  for  ciurent  possessors  at  the 
time  of  application,  as  provided  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  During  the  period  from  February 
11.  2003,  to  November  12.  2003. 
biological  agents  or  toxins  listed  in 
§  121.3  may  only  be  transferred  to  an 
individual  or  entity  that  is  not  registered 
under  this  part  if: 

(1)  The  individual  or  entity  is 
registered  by  CDC  for  that  specific 
overlap  agent  or  toxin  in  accordance 
with  42  CFR  part  72;  or 

(2)  The  individual  or  entity  has  been 
issued  a  permit  by  the  Administrator 
under  part  122  of  this  subchapter  to 
import  or  move  interstate  that  specific 
agent  or  toxin.  If  an  individual  or  entity 
has  not  been  issued  a  permit  under  part 
122  of  this  subchapter,  the  individual  or 
entity  may  apply  for  a  permit.  To 


receive  an  agent  or  toxin,  an  individual 
or  entity  will  also  be  required  to  submit 
APHIS  Form  2041 .  in  accordance  with 
§  121.14(c).  Because  USDA  permits  do 
not  cover  intrastate  movement,  unless 
registered  by  CDC  under  42  CFR  part  72. 
an  individual  or  entity  may  not  receive 
a  listed  agent  or  toxin  that  is  being 
moved  intrastate  imtil  that  individual  or 
entity  is  registered  in  accordance  with 
this  part. 

(b)  By  March  12.  2003.  the  responsible 
official  must  submit  the  registration 
application  package  as  required  in 

§  121.9.  In  addition,  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identifying 
information  for  the  responsible  official; 
alternate  responsible  official,  where 
applicable;  entity;  and,  where 
applicable,  the  individual  who  owns  or 
controls  the  entity. 

(c)  By  April  11.  2003,  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identifying 
information  for  all  individuals  whom 
the  responsible  official  has  identified  as 
having  a  legitimate  need  to  handle  or 
use  listed  agents  or  toxins,  and  who 
have  the  appropriate  training  and  skills 
to  handle  such  agents  or  toxins,  as 
required  in  §  121.11. 

fd)  By  Jime  12,  2003,  the  responsible 
official  must  submit  the  security  section 
of  the  Biosafety  and  Security  Plan 
required  in  §  121.12  to  APHIS  or,  for 
overlap  agents  or  toxins,  to  APHIS  or 
CDC. 

(e)  By  September  12,  2003.  the 
responsible  official  must  implement  the 
security  section  of  the  Biosafety  and 
Security  Plan,  as  required  in  §  121.12. 
and  provide  security  training  in 
accordance  with  9£FR  121.13.      , 

(f)  By  November  12.  2003,  the 
registration  application  process  mtist  be 
complete  and  the  entity  in  full 
compliance  with  the  regiUations  in  this 
part. 

§121.1    DaAnltions. 

Administrator.  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agricidture. 

Attorney  General.  The  Attorney 
General  of  the  United  States  or  any 
person  authorized  to  act  for  the 
Attorney  General. 

Biological  agent.  Any  microorganism 
(including,  but  not  limited  to.  bacteria, 
viruses,  fungi,  rickettsiae,  or  protozoa), 
or  infectious  substance,  or  any  naturally 
occurring,  bioengineered,  or  synthesized 
component  of  any  such  microorganism 
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or  infectious  substance,  capable  of 
causing: 

(1)  Death,  disease,  or  other  biological 
malfunction  in  a  human,  an  animal,  a 
plant,  or  another  living  organism: 

(2)  Deterioration  of  food,  water, 
equipment,  supplies,  or  material  of  any 
kind:  or 

(3)  E)eleterious  alteration  of  the 
environment. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Centers  for 
Disease  Control  and  Prevention  of  the 
United  States  Department  of  Health  and 
Human  Services. 

Clinical  laboratory.  A  laboratory 
facility  that  receives  patients  and 
collects  specimens  for  processing  or 
shipping  to  another  laboratory. 
,  Diagnostic  Jaboratory.  A  laboratory 
facility  that  receives  specimens  for  the 
purpose  of  determining  the  identities  of 
pests,  pathogens,  contaminants,  or 
causes  of  disease. 

Entity.  Any  government  agency 
(Federal,  State,  or  local),  academic 
institution,  corporation,  company, 
partnership,  society,  association,  firm, 
sole  proprietorship,  or  other  legal  entity. 

Import.  To  move  into,  or  the  act  of 
movement  into,  the  territorial  limits  of 
the  United  States. 

Interstate.  From  one  State  into  or 
through  any  other  State,  or  within  the 
District  of  Columbia,  Guam,  the  Virgin 
Islands  of  the  United  States,  or  any 
other  territory  or  possession  of  the 
United  States. 

Overlap  agent  or  toxin.  Any 
microorganism  (including,  but  not 
limited  to,  bacteria,  viruses,  fungi, 
rickettsiae,  or  protozoa)  or  toxin  that 
poses  a  risk  to  both  human  and  animal 
health  and  that  is  listed  in  §  121.3(b). 

Permit.  A  written  authorization  by  the 
Administrator  to  import  or  move 
interstate  biological  agents  or  toxins, 
under  conditions  prescribed  by  the 
Administrator. 

Proficiency  testing.  A  sponsored, 
time-limited  analytical  trial  whereby 
one  or  more  analytes,  previously 
confirmed  by  the  sponsor,  are  submitted 
to  the  testing  laboratory  for  analysis  and 
where  final  results  are  graded,  scores  are 
recorded  and  provided  to  participants, 
and  scores  for  participants  are  evaluated 
for  acceptance. 

Responsible  official.  The  individual 
designated  by  an  entity  to  act  on  its 
behalf.  This  individual  must  have  the 
authority  and  control  to  ensure 
compliance  with  the  regulations  in  this 
part. 

Specimen.  A  sample  of  material 
collected  for  use  in  testing,  such  as 
tissues,  gastrointestinal  contents,  feces, 
bodily  fluids  (blood,  serum,  etc.),  soil. 


water,  feed  or  feed  ingredients,  swabs, 
cultures,  and  suspensions. 

State.  Any  of  the  several  States  of  the 
United  States,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the  Virgin 
Islands  of  the  United  States,  or  any 
other  territory  or  possession  of  the 
United  States. 

Toxin.  The  toxic  material  or  product 
of  plants,  animals,  microorganisms 
(including,  but  not  limited  to,  bacteria, 
viruses,  fungi,  rickettsiae.  or  protozoa), 
or  infectious  substances,  or  a 
recombinant  or  synthesized  molecule, 
whatever  their  origin  and  method  of 
production,  and  includes: 

(1)  Any  poisonous  substance  or 
biological  product  that  may  be 
engineered  as  a  result  of  biotechnology 
produced  by  a  living  organism:  or 

(2)  Any  poisonous  isomer  or 
biological  product,  homolog,  or 
derivative  of  such  a  substance. 

United  States.  All  of  the  States. 
USDA.  The  United  States  Department 
of  Agriculture. 

§  1 21 .2    Purpose  and  scope. 

(a)  This  part  sets  forth  the 
requirements  for  possession,  use,  and 
transfer  of  biological  agents  or  toxins 
that  have  been  determined  to  have  the 
potential  to  pose  a  severe  threat  to  both 
human  and  animal  health,  to  animal 
health,  or  to  animal  products.  The 
purpose  of  this  part  is  to  ensure  the  safe 
handling  of  such  agents  or  toxins,  and 
to  protect  against  the  use  of  such  agents 
or  toxins  in  domestic  or  international 
terrorism  or  for  any  other  criminal 
purpose. 

(b)  Accordingly,  this  part  provides 
that  any  individual  or  entity  that 
possesses,  uses,  or  transfers  any  agent  or 
toxin  listed  in  §  121.3  must  register  in 
accordance  with  §  121.7.  To  register, 
each  entity  must  designate  an 
individual  who  has  the  authority  and 
control  to  ensure  compliance  with  the 
regulations  to  be  the  responsible  official. 
The  responsible  official  must  complete 
and  submit  the  registration  application 
package  to  APHIS  or,  for  overlap  agents 
or  toxins,  to  APHIS  or  CDC.  As  part  of 
registration,  the  responsible  official,  the 
entity,  and,  where  applicable,  the 
individual  who  owns  or  controls  such 
entity  will  be  subject  to  a  security  risk 
assessment  by  the  Attorney  General. 

(c)  The  responsible  official  is 
responsible  for  ensuring  compliance 
with  the  safety  procedures  in  this  part, 
including  implementing  the  Biosafety 
and  Seciuity  Plan  in  accordance  with 
§  121.12,  providing  the  proper  training 
to  individuals  who  handle  or  use  agents 
or  toxins  listed  in  §  121.3,  and  providing 


proper  laboratory  facilities  to  contain 
and  dispose  of  such  agents  or  toxins.  In 
addition,  the  responsible  official  is 
responsible  for  ensuring  compliance 
with  the  safeguard  and  security 
measures  in  this  part,  including 
restricting  access  to  only  those 
individuals  who  have  a  legitimate  need 
to  handle  or  use  agents  or  toxins  and 
who  have  been  approved  in  accordance 
with  §  121.11,  and  transferring  such 
agents  or  toxins  only  to  registered 
individuals  or  entities  in  accordance 
with  §121.13. 

§  1 21 .3    List  of  biological  agents  and 
toxins. 

(a)  Except  as  provided  in  paragraphs 
(f)  and  (g)  of  this  section,  the 
Administrator  has  determined  that  the 
biological  agents  and  toxins  listed  in 
this  section  have  the  potential  to  pose 
a  severe  threat  to  both  human  and 
animal  health,  to  animal  health,  or  to 
animal  products. 

(b)  Overlap  agents  and  toxins. 

Bacillus  anthracis 

Botulinum  neurotoxins 

Botulinum  neurotoxin  producing  species  of 

Clostridium 
Brucella  abortus 
Brucella  melitensis 
Brucella  suis 
Burkholderia  mallei 
Burkholderia  pseudomallei 
Clostridium  botulinum 
Clostridium  perfringens  epsilon  toxin 
Coccidioides  immitis 
Coxiella  burnetii 
Eastern  equine  encephalitis  virus 
FrancisellO  tularensis 
Hendra  virus 
Nipah  virus 
Rift  Valley  fever  virus 
Shigatoxin  t 

Staphylococcal  enterotoxins 
T-2  toxin 
Venezuelan  equine  encephalitis  virus 

(c)  Genetic  elements,  recombinant 
nucleic  acids,  and  recombinant 
organisms  of  overlap  agents  or  toxins: 

(1)  Biological  agent  viral  nucleic  acids 
(sjmthetic  or  naturally  derived, 
contiguous  or  fragmented,  in  host 
chromosomes  or  in  expression  vectors) 
that  can  encode  infectious  and/or 
replication  competent  forms  of  any  of 
the  biological  agent  viruses. 

(2)  Nucleic  acids  (synthetic  or 
naturally  derived)  that  encode  for  the 
functional  form(s)  of  any  of  the  toxins 
listed  in  paragraph  (b)  of  this  section,  if 
the  nucleic  acids: 

(i)  Are  in  a  vector  or  host 
chromosome; 

(ii)  Can  be  expressed  in  vivo  or  in 
vitro;  or 

(iii)  Are  in  a  vector  or  host 
chromosome  and  can  be  expressed  in 
vjvo  or  in  vitro. 
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(3)  Viruses,  bacteria,  fungi,  and  toxins 
listed  in  paragraph  (b)  of  this  section 
that  have  been  genetically  modified. 

(d)  Animal  agents  and  toxins. 

African  horse  sickness  virus 

African  swine  fever  virus 

Akabane  yirus 

Avian  influenza  virus  (highly  pathogenic) 

Bluetongue  virus  (exotic) 

Bovine  spongiform  encephalopathy  agent 

Camel  pox  virus 

Classical  swine  fever  virus 

Cowdria  ruminantium  (Heartwater) 

Foot-and-mouth  disease  virus 

Goat  pox  virus 

Japanese  encephalitis  virus 

Lumpy  skin  disease  virus 

Malignant  catarrhal  fever  virus  (exotic) 

Menangle  virus 

Mycoplasma  capricolum/M.  F38/M. 

mycoides  capri  (contagious  caprine 

pleuropneumonia) 
Mycoplasma  mycoides  mycoides  (contagious 

bovine  pleuropneumonia) 
Newcastle  disease  virus  ( WND) 
Peste  des  petits  ruminants  virus 
Rinderpest  virus 
Sheep  pox  virus 
'  Swine  vesicular  disease  virus 
Vesicular  stomatitis  virus  (exotic) 

(e)  The  Administrator  has  determined 
that  it  would  be  impractical  to  regulate 
a  biological  agent  or  toxin  that  is  in  its 
naturally  occurring  enviroimient. 
Therefore,  any  biological  agent  or  toxin 
listed  in  this  section  that  is  in  its 
naturally  occurring  environment  will 
not  be  subject  to  the  requirements  of 
this  part,  provided  that  the  biological 
agent  or  toxin  has  not  been  intentionally 
introduced,  cultivated,  collected,  or 
otherwise  extracted  from  its  natural 
source. 

(f)  The  Administrator  has  determined 
that  biological  agents  or  toxins  that  meet 
any  of  the  following  criteria  do  not  have 
the  potential  to  pose  a  severe  threat  to 
both  hiunan  and  animal  health,  or  to 
animal  health  or  animal  products. 
Therefore,  an  individual  or  entity  that 
only  possesses,  uses,  or  transfers  an 
agent  or  toxin  that  meets  any  of  the 
following  criteria  will  not  be  subject  to 
the  requirements  of  this  part: 

(1)  Nonviable  agents  or  fixed  tissues 
that  are,  bear,  or  contain  agents  or  toxins 
listed  in  this  section.^ 

(2)  Genetic  elements  or  subunits  of 
agents  or  toxins  listed  in  paragraph  (d) 
of  this  section,  if  the  genetic  elements  or 
subunits  are  not  capable  of  causing 
disease.^ 

(3)  Overlap  toxins  imder  the  control 
of  a  principal  investigator  (or 
equivalent),  if  the  total  aggregate 


amount  does  not,  at  any  time,  exceed 
the  following  amounts:  0.5  mg  of 
Botulinum  neurotoxins  (types  A-G),  100 
mg  of  Clostridium  perfringens  epsilon 
toxin,  100  mg  of  Shigatoxin,  5  mg  of 
Staphylococcal  enterotoxins,  and  1,000 
mg  of  T-2  toxin. 

(g)  Attenuated  strains.  Attenuated 
strains  of  biological  agents  listed  in  this 
section  may  not  have  the  potential  to 
pose  a  severe  threat  to  both  human  and 
animal  health,  to  animal  health,  or  to 
animal  products.  Thus,  an  individual  or 
entity  may  request  review  by  the 
Administrator  to  determine  whether  a 
specific  attenuated  strain  poses  a  severe 
threat  to  both  human  and  animal  health, 
or  to  animal  health  or  animal  products. 
For  overlap  agents,  an  individual  or 
entity  may  request  review  by  APHIS  or 
CDC. 

(1)  If  APHIS  or  CDC  determines  that 
a  specific  attenuated  strain  does  not 
pose  a  severe  threat  to  human  and 
animal  health,  or  to  animal  health  or 
animal  products,  an  individual  or  entity 
will  not  be  subject  to  the  requirements 
of  this  part.  This  determination  will  be 
limited  to  the  specific  attenuated  strain 
and  to  the  specific  activities  involving 
that  attenuated  strain. 

(2)  An  individual  or  entity  may 
request  a  review  by  writing  to  the 
Administrator  or,  for  overlap  agents,  by 
writing  to  the  Administrator  or  CDC.^ 

(3)  If  it  is  determined  that  a  specific 
attenuated  strain  does  not  pose  a  severe 
threat,  APHIS  or  CDC  will  notify  the 
applicant  and  publish  a  notice  in  the 
Federal  Register. 

(4)  An  individual  or  entity  may  , 
request  reconsideration  of  an  adverse 
decision  in  writing  to  the  Administrator. 
The  request  for  reconsideration  must 
state  all  of  the  facts  and  reasons  upon 
which  the  individual  or  entity  relies 
upon  to  show  the  decision  was 
incorrect.  The  Administrator  will  gi^t 
or  deny  the  request  for  reconsideration 
as  promptly  as  circumstances  allow  and 
will  state,  in  writing,  the  reasons  for  the 
decision.  If  there  is  a  conflict  as  to  any 
material  fact,  the  individual  or  entity 
may  request  a  hearing  to  resolve  the 
conflict. 

§  1 21 .4    Exemptions  for  overlap  agents  or 
toxins. 

(a)  Clinical  or  diagnostic  laboratories 
and  other  entities  possessing,  using,  or 
transferring  overlap  agents  or  toxins  that 


are  contained  in  specimens  presented 
for  diagnosis  or  verification  will  be 
exempt  from  the  requirements  of  this 
part,  provided  that: 

(1)  The  identification  of  such  agents 
or  toxins  is  immediately  reported  to 
APHIS  or  CDC,  and  to  other  appropriate 
authorities  when  required  by  Federal, 
State,  or  local  law;  and 

(2)  Within  7  days  after  identification, 
the  agents  or  toxins  are  transferred  or 
inactivated,  and  APHIS  Form  2040  is 
submitted  to  APHIS  or  CDC.*  During 
agricultural  emergencies  or  outbreaks, 
or  in  endemic  areas,  the  Administrator 
may  require  less  frequent  reporting.  A 
copy  of  the  completed  form  must  be 
maintained  for  3  years. 

(b)  Clinical  or  diagnostic  laboratories 
and  other  entities  possessing,  using,  or 
transferring  overlap  agents  or  toxins  that 
are  contained  in  specimens  presented 
for  proficiency  testing  will  be  exempt 
from  the  requirements  of  this  part, 
provided  that: 

(1)  The  identification  of  such  agents 
or  toxins,  and  their  derivatives,  is 
immediately  reported  to  the  APHIS  or 
CDC,  and  to  other  appropriate 
authorities  when  required  by  Federal, 
State,  or  local  law;  and 

(2)  Within  90  days  of  receipt,  the 
agents  or  toxins  are  transferred  or 
inactivated,  and  APHIS  Form  2040  is 
submitted  to  APHIS  or  CDC.  A  copy  of 
the  completed  form  must  be  maintained 
for  3  years. 

(c)  Unless  the  Administrator  by  order 
determines  that  additional  regulation  of 
a  specific  product  is  necessary  to  protect 
animal  or  plant  health,  or  animal  or 
plant  products,  an  individual  or  entity 
possessing,  using,  or  transferring 
products  that  are,  bear,  or  contain 
overlap  agents  or  toxins  will  be  exempt 
from  the  requirements  of  this  part  if  the 
products  have  been  cleared,  approved, 
licensed,  or  registered  pursuant  to: 

(1)  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.); 

(2)  Section  351  of  Public  Health 
Service  Act  (42  U.S.C.  262); 

(3)  The  Virus-Serum-Toxin  Act  (21 
U.S.C.  151-159);  or 

(4)  The  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  131  etseq.). 

(d)  An  individual  or  entity  possessing, 
using,  or  transferring  investigational 
products  that  are,  bear,  or  contain 


'  However,  the  importation  and  interstate 
movement  of  these  genetic  elements  or  subunits  of 
listed  agents  or  toxins  are  still  subject  to  the  permit 
requirements  under  part  122  of  this  subchapter. 

'  See  footnote  1 . 


'  A  request  to  review  an  attenuated  strain  may  he 
mailed  to  National  Center  for  Import  and  Export, 
VS.  APHIS.  4700  River  Road  Unit  40.  Riverdaie.  MD 
20737-1231:  or  faxed  to  (301)  734-3652.  For 
overlap  agents,  a  request  for  review  may  be  mailed 
to  the  above  address  or  to  Select  Agent  Program. 
Centers  for  Disease  Control  and  Prevention.  1600 
Clifton  Road.  NE.  Mail  Stop  E  79.  Atlanta,  GA 
30333:  or  faxed  to  (404)  498-2265.  , 


••  A  clinical  or  diagnostic  laboratory,  or  other 
entity,  may  immediately  notify  APHIS  by  faxing 
(301)  734-3652.  APHIS  Form  2040  may  be  obtained 
bv  calling  APHIS  at  (301)  734-3277  or  by  calling 
CDC  at  (404)  498-2265.  The  form  is  also  available 
on  the  Internet  at  http://www.aphis.usda.gov/vs/ 
ncie.bta.html  or  http://www.cdc.gov/od/ohs/ 
lrsat.htm.  The  completed  form  may  he  mailed  or 
bxed  to  APHIS  or  CDC,  as  provided  in  footnote  3. 
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overlap  agents  or  toxins  may  be  exempt 
from  the  requirements  of  this  part  if 
such  product  is  being  used  in  an 
investigation  authorized  by  any  Federal 
law  and  the  Administrator  determines 
that  additional  regulation  under  this 
part  is  not  necessary  to  protect  animal 
or  plant  health,  and  animal  or  plant 
products. 

(1)  An  individual  or  entity  possessing, 
using,  or  transferring  such 
investigational  products  may  apply  for 
an  exemption  from  the  requirements  of 
this  part  bv  submitting  APHIS  Form 
2042  to  APHIS  or  CDC. 

(2)  For  investigational  products 
authorized  under  any  of  the  Federal 
laws  specified  in  paragraph  (c)  of  this 
section,  the  Administrator  shall  make  a 
determination  regarding  an  exemption 
within  14  days  after  receipt  of  the 
application  amd  notiBcation  that  the 
investigation  has  been  authorized  under 
a  Federal  law. 

(e)  The  Administrator  may  exempt  an 
individual  or  entity  from  the 
requirements  of  this  part,  in  whole  or  in 
part,  for  30  days  if  it  is  necessary  to 
respond  to  a  domestic  or  foreign 
agricultural  emergency  involving  an 
overlap  agent  or  toxin.  The 
Administrator  may  extend  the 
exemption  once  for  an  additional  30 
days. 

(f)  Upon  request  of  the  Secretary  of 
Health  and  Human  Services,  the 
Administrator  may  exempt  an 
individual  or  entity  from  the 
requirements  of  this  part,  in  whole  or  in 
part,  for  30  days  if  the  Secretary  of 
Health  and  Human  Services  has  granted 
an  exemption  for  a  public  health 
emergency  involving  an  overlap  agent  or 
toxin.  The  Administrator  may  extend 
the  exemption  once  for  an  additional  30 
days. 

§  121 .5    Exemptions  for  animal  agents  and 
toxins. 

(a)  Diagnostic  laboratories  and  other 
entities  possessing,  using,  or 
transferring  agents  or  toxins  that  are 
contained  in  specimens  presented  for 
diagnosis  or  verification  will  be  exempt 
from  the  requirements  of  this  part, 
provided  that: 

(1)  The  identification  of  such  agents 
or  toxins  is  immediately  reported  to  the 
Administrator  and  to  other  appropriate 
authorities  when  required  by  Federal, 
State,  or  local  law;  and 

(2)  Within  7  days  after  identification, 
the  agents  or  toxins  are  transferred  or 
inactivated,  and  APHIS  Form  2040  is 
submitted  to  the  Administrator.*^  During 


agricultural  emergencies  or  outbreaks, 
or  in  endemic  areas,  the  Administrator 
may  require  less  frequent  reporting.  A 
copy  of  the  completed  form  must  be 
maintained  for  3  years. 

(b)  Diagnostic  laboratories  and  other 
entities  possessing,  using,  or 
transferring  agents  or  toxins  that  are 
contained  in  specimens  presented  for 
proficiency  testing  will  be  exempt  from 
the  requirements  of  this  part,  provided 
that: 

(1)  The  identification  of  such  agents 
or  toxins,  and  their  derivatives,  is 
immediately  reported  to  the 
Administrator,  and  to  other  appropriate 
authorities  when  required  by  Federal, 
State,  or  local  law;  and 

(2)  Within  90  days  of  receipt,  the 
agent  or  toxins  are  transferred  or 
inactivated,  and  APHIS  Form  2040  is 
submitted  to  the  Administrator.  A  copy 
of  the  completed  form  must  be 
maintained  for  3  years. 

(c)  An  individual  or  entity  receiving 
diagnostic  reagents  and  vaccines  that 
are,  bear,  or  contain  listed  agents  or 
toxins,  also  known  as  high  consequence 
livestock  pathogens  or  toxins,  that  are 
produced  at  USDA  diagnostic  facilities 
will  be  exempt  from  the  requirements  of 
this  part. 

(d)  Unless  the  Administrator  by  order 
determines  that  additional  regulation  is 
necessary  to  protect  animal  health  or 
animal  products,  an  individual  or  entity 
possessing,  using,  or  transferring 
products  that  are,  bear,  or  contain  listed 
agents  or  toxins  will  be  exempt  from  the 
requirements  of  this  part  if  the  products 
have  been  cleared,  approved,  licensed, 
or  registered  pursuant  to: 

(1)  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.); 

(2)  Section  351  of  Public  Health 
Service  Act  (42  U.S.C.  262); 

(3)  The  Virus-Serum-Toxin  Act  (21 
U.S.C.  151-159);  or 

(4)  The  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  131  etseq). 

(e)  An  individual  or  entity  possessing, 
using,  or  transferring  experimental 
products  that  are,  bear,  or  contain  listed 
agents  or  toxins  may  be  exempt  from  the 
requirements  of  this  part  if  such  product 
is  being  used  in  an  investigation 
authorized  by  any  Federal  law  and  the 
Administrator  determines  that 
additional  regulation  under  this  part  is 
not  necessary  to  protect  animal  or  plant 
health,  and  animal  or  plant  products. 
An  individual  or  entity  possessing. 


'>  A  diagnostic  laboratory  or  other  entity  must 
immediately  notify  APHIS  by  faxing  |3oi)  734- 
3652.  APHIS  Form  204O  mav  be  obtained  bv  calling 


(301)  734-3277.  The  form  is  also  available  on  the 
Internet  at  http://\*'wn:aphis.usda.gov/\-s/ 
ncif.bta.html.  The  completed  form  may  be  mailed 
to  National  Center  for  Import  and  Export.  VS. 
APHIS.  4700  River  Road  Unit  40.  Riverdale.  MO 
20737-1231:  or  6ixed  to  (301)  734-3652. 


using,  or  transferring  such  experimental 
products  may  apply  for  an  exemption 
from  the  requirements  of  this  part  by 
submitting  APHIS  Form  2042  to  APHIS. 

(f)  In  addition  to  the  exemptions 
provided  in  paragraphs  (a)  through  (e)  of 
this  section,  the  Administrator  may 
grant  a  specific  exemption  upon  a 
showing  of  good  cause  and  upon  his  or 
her  determination  that  such  exemption 
is  consistent  with  protecting  animal 
health  and  animal  products.  An 
individual  or  entity  that  possesses,  uses, 
or  transfers  agents  or  toxins  may  request 
in  writing  an  exemption  from  the 
requirements  of  this  part.  If  granted, 
such  exemptions  are  valid  for  a 
maximtmti  of  3  years;  thereafter,  an 
individual  or  entity  must  request  a  new 
exemption.  If  a  request  for  exemption  is 
denied,  an  individual  or  entity  may 
request  reconsideration  in  writing  to  the 
Administrator.  The  request  for 
reconsideration  must  state  all  of  the 
facts  and  reasons  upon  which  the 
individual  or  entity  relies  to  show  that 
the  exemption  was  wrongfully  denied. 
The  Administrator  will  grant  or  deny 
the  request  for  reconsideration  as 
promptly  as  circumstances  allow  and 
will  state,  in  writing,  the  reasons  for  the 
decision.  If  there  is  a  conflict  as  to  any 
material  fact,  the  individual  or  entity 
may  request  a  hearing  to  resolve  the 
conflict.* 

S 1 21 .6    Registration ;  wtio  must  register. 

(a)  Unless  exempted  under  §§  121.4  or 
121.5,  any  individual  or  entity  that 
possesses,  uses,  or  transfers  any  agent  or 
toxin  listed  in  §  121.3  must  register  with 
APHIS  or,  for  overlap  agents  or  toxins, 
APHIS  or  CDC. 

(b)  Each  entity  must  designate  an 
individual  to  be  its  responsible  official. 
The  responsible  official  must  have  the 
authority  and  control  to  ensure 
compliance  with  the  regulations.  The 
responsible  official  must  complete  and 
sign  the  registration  application 
package,  and  will  be  the  individual 
contacted  by  APHIS  or  CDC  if  any 
questions  arise  concerning  the 
application  or  subsequent  compliance 
with  the  regulations  in  this  part.  As  part 
of  registratioQ,  the  responsible  official 
and  the  entity  will  be  subject  to  a 
security  risk  assessment  by  the  Attorney 
General.  While  most  registrants  are 
likely  to  be  entities,  in  the  event  that  an 
individual  applies  for  and  is  granted  a 
certificate  of  registration,  APHIS  will 
consider  the  individual  to  be  the 
responsible  official. 


*>  A  request  for  exemption  may  be  mailed  to 
National  Center  for  Import  and  Export.  VS.  APHIS. 
4700  River  Road  Unit  40.  Riverdale,  MD  20737- 
1231:  or  faxed  to  (301)  734-3652. 
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(c)  An  entity  may  designate  one  or 
more  individuals  to  be  an  alternate 
responsible  official,  who  may  act  for  the 
responsible  official  when  he/she  is 
unavailable.  These  individuals  must 
have  the  authority  and  control  to  ensure 
compliance  with  the  regulations  when 
acting  as  the  responsible  official.  These 
individuals  will  also  be  subject  to  a 
security  risk  assessment  by  the  Attorney 
General  as  part  of  registration. 

f  121.7    Registration;  gMwral  provisions. 

(a)  Unless  exempted  under  §§  121.4  or 
121.5,  an  individual  or  entity  shall  not 
possess,  use,  or  transfer  any  agent  or 
toxin  listed  in  §  121.3  without  a 
certificate  of  registration  issued  by 
APHIS  or  CDC. 

(b)  A  certificate  of  registration  may  be 
issued  upon: 

(1)  Approval  of  the  responsible 
official;  the  alternate  responsible 
official,  where  applicable;  the  entity; 
and,  where  applicable,  the  individual 
who  owns  or  controls  the  entity 
following  a  security  risk  assessment  by 
the  Attorney  General; '  and 

(2)  Approval  of  the  biosafety, 
containment,  and  seciuity  of  the  entity. 
The  entity's  biosafety,  containment,  and 
security  procedures  must  be 
commensurate  with  the  risk  of  the  agent 
or  toxin,  given  its  intended  use.  APHIS 
or  CDC  will  review  the  Biosafety  and 
Security  Plan,  and  may  inspect  and 
evaluate  the  premises  and  records  to 
determine  compliance  with  the 
regulations  and  the  biosafety, 
containment,  and  security  requirements; 
and 

(3)  A  determination  by  the 
Administrator  that  the  individual  or 
entity  seeking  to  register  has  a  lawful 
purpose  to  possess,  use,  or  transfer  sudi 
agents  or  toxins. 

(c)  For  overlap  agents,  APHIS  and 
CDC  will  review  applications  for 
registration  and  amendments  to  a 
certificate  of  registration,  and  a 
certificate  of  registration  or  amendment 
to  a  certificate  of  registration  will  only 
be  issued  if  APHIS  and  CDC  conciu. 

(d)  A  certificate  of  registration  will  be 
valid  for  only  the  specific  agents  or 
toxins  listed  in  the  certificate  and 
specific  activities  and  locations.  A 
certificate  of  registration  may  cover 
more  than  one  listed  agent  or  toxin,  and 
it  may  be  amended  to  cover  additional 
listed  ag^ts  or  toxins. 

(e)  A  certificate  of  registration  may  be 
amended  to  reflect  changed 
circumstances  [e.g.,  replacement  of  the 
responsible  official,  changes  in 


ownership  or  control  of  the  entity,^ 
changes  in  the  activities  involving  the 
agent  or  toxin).  The  responsible  official 
must  immediately  notify  the  agency  that 
issued  the  certific:ate  of  registration, 
either  APHIS  or  CDC,  of  such  changes 
in  circumstances  that  occur  after 
submission  of  the  application  for 
registration  or  after  receipt  of  a 
certificate  of  registration. 

(f)  If  a  responsible  official  wishes  to 
discontinue  possessing,  using,  or 
transferring  a  particular  agent  or  toxin, 
the  responsible  official  may  inactivate 
the  agent  or  toxin  or  he/she  may  transfer 
the  agent  or  toxin  to  a  registered 
individual  or  entity  in  accordance  with 
§  121.13.  The  responsible  official  must 
notify  APHIS  or,  for  overlap  agents  or 
toxins,  APHIS  or  CDC,  5  business  days 
prior  to  the  planned  inactivation  so  that 
we  may  have  the  opportimity  to  observe 
the  inactivation  of  the  agents  or  toxins. 
APHIS  or  CDC  will  notify  the 
responsible  official  if  we  wish  to 
observe  the  inactivation  of  the  agents  or 
toxins. 

(g)  A  certificate  of  registration  will  be 
valid  for  a  maximimi  of  3  years. 

S 121 .8    Denial,  revocation,  or  suspension 
of  registration. 

(a)  APHIS  may  deny  an  application 
for  regstration  or  revoke  registration  if: 

(1)  TTie  Attorney  General  identifies 
the  responsible  official,  entity,  or 
individual  who  owns  or  controls  the 
entity  as  within  any  of  the  categories 
described  in  18  U.S.C.  175b;  or 

(2)  The  Attorney  General  identifies 
the  responsible  official,  entity,  or 
individual  who  owns  or  controls  the 
entity  as  reasonably  suspected  by  any 
Federal  law  enforcement  or  intelligence 

agency  of: 

(i)  Committing  a  crime  set  forth  in  18 
U.S.C.  2332b{g)(5);  or 

(ii)  Knowing  involvement  with  an 
organization  that  engages  in  domestic  or 
international  t^rorism  (as  defined  in  18 
U.S.C.  2331)  or  with  any  other 
organization  that  engages  in  intentional 
crimes  of  violence;  or 

(iii)  Being  an  agent  of  a  foreign  power 
as  defined  in  50  U.S.C.  1801;  or 

(3)  The  responsible  official  does  not 
have  a  lawful  purpose  to  possess,  use, 
or  transfer  agents  or  toxins  listed  in 
§121.3;  or 

(4)  The  responsible  official  is  an 
individual  who  handles  or  uses  agents 
or  toxins  listed  in  §  121.3  and  he/she 
does  not  have  the  necessary  training  or 
skills  to  handle  such  agents  or  toxins;  or 

(5)  The  entity  does  not  meet  the 
biosafety,  containment,  and  security 


'  The  security  risk  assessment  of  the  entity  and 
the  individual  who  owns  or  controls  such  entity 
may  be  waived  for  Federal.  State,  or  local 
govenunenul  agencies. 


requirements  prescribed  by  the 
Administrator, '  or 

(6)  There  are  egregious  or  repeated 
violations  of  the  biosafety,  contaiiunent, 
or  security  requirements;  or 

(7)  The  Administrator  determines  that 
such  action  is  necessary  to  protect 
animal  or  plant  health,  and  animal  or 
plant  products. 

(b)  For  overlap  agents  or  toxins, 
APHIS  or  CDC  shall  deny  an  application 
for  registration  or  revoke  registration  if 
the  Attorney  General  identifies  the 
responsible  official,  entity,  or  individual 
who  ovms  or  controls  the  entity  as 
within  any  of  the  categories  described  in 
18  U.S.C.  175b.  APHIS  or  CDC  may  also 
deny  registration  or  revoke  registration 
for  the  reasons  set  forth  in  paragraphs 
(a)(2)  through  (a)(7)  of  this  section. 

(c)  APHIS  may  summarily  revoke  or 
suspend  registration  for  any  of  the 
reasons  set  forth  in  paragraphs  (a)  and 
(b)  of  this  section. 

(d)  APHIS  will  notify  the  responsible 
official  in  writing  if  an  application  for 
registration  is  denied  or  a  certfficate  of 
registration  is  revoked  or  suspended. 
For  overlap  agents  or  toxins,  APHIS  or 
CDC  will  notify  the  responsible  official 
in  writing  if  an  application  for 
registration  is  denied  or  a  certificate  of 
registration  is  revoked  or  suspended. 

(e)  Denial  of  an  application  for 
registration,  revocation  of  registration, 
and  suspension  of  registration  may  be 
appealed  under  §  121.17. 

f  121.9    Registration;  how  to  register. 

(a)  To  apply  for  a  certificate  of 
registration,  the  responsible  official 
must  submit  all  of  the  information  and 
documentation  required  in  the 
registration  application  package  to 
APHIS,  including  the  name,  source,  and 
characterization  data  for  each  agent  or 
toxin  to  be  registered.  For  overlap  agents 
or  toxins,  the  responsible  official  must 
submit  all  of  the  information  and 
documentation  required  in  the 
registration  package  to  either  APHIS  or 
CDC.  The  responsible  official  must 
submit  the  registration  application 
package  to  APHIS  in  cases  where  he/she 
is  seeking  registration  for  both  animal 
and  overlap  agents  and  toxins. 

(b)  For  animal  agents  and  toxins,  the 
registration  application  package  may  be 
obtained  by  calling  (301)  734-3277  or 
faxing  a  request  to  (3D1)  734-3652.  It  is 
also  available  on  the  Internet  at  http:// 
www.aphis.usda.gov/vs/ncie.bta.html. 
The  completed  registration  application 
package  must  be  mailed  to  National 
Center  for  Import  and  Export.  VS. 
APHIS.  4700  River  Road  Unit  40, 


■  Any  change  in  ownership  or  control  of  an  entity 
will  require  a  security  risk  assessment  for  the  new 
individual(s)  who  owns  or  controls  the  entity. 


"  If  registntion  is  denied  for  this  reason,  we  may 
provide  technical  assistance  and  guidance. 
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Riverdale,  MD  20737-1231.  Assistance 
in  completing  the  registration 
application  may  be  requested  by  calling 
(301) 734-3277. 

(c)  For  overlap  agents  and  toxins,  the 
registration  application  package  may  be 
obtained  by  contacting  APHIS,  as  set 
forth  in  paragraph  (b)  of  this  section,  or 
by  calling  CDC  at  (404)  498-2255;  faxing 
a  request  to  (404)  498-2265;  or  writing 
to  Select  Agent  Program,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road.  NE.  Mail  Stop  E  79. 
Atlanta,  GA  30333.  It  is  also  available 
on  the  Internet  at  http://www.cdc.gov/ 
od/ohs/lrsat.htm.  The  completed 
registration  application  package  may  be 
mailed  to  APHIS  at  the  address 
provided  in  paragraph  (b)  of  this  section 
or  to  CDC's  Select  Agent  Program  at  the 
address  provided  in  this  paragraph. 
Assistance  in  completing  the 
registration  application  may  be 
requested  by  calling  APHIS  or  CDC  at 
the  telephone  numbers  provided  in  this 
section. 

§121.10    Responsibilities  of  the 
responsible  official. 

(a)  The  responsible  official  is 
responsible  for  ensuring  compliance 
with  the  regulations,  including: 

(1)  Developing  and  implementing  a 
Biosafety  and  Security  Plan  in 
accordance  with  §  121.12; 

(2)  Allowing  only  approved 
individuals  within  the  entity  to  have 
access  to  any  agents  or  toxins  listed  in 
§  121.3  in  accordance  with  §  121.11; 

(3)  Providing  appropriate  training  in 
biosafety,  containment,  and  security 
procedures  for  all  persoimel  in 
accordance  with  §  121.13; 

(4)  Transferring  agents  or  toxins  only 
to  registered  individuals  or  entities  in 
accordance  with  §  121.14; 

(5)  Ensiuing  that  all  visitors  are 
informed  of  and  follow  the  entity's 
security  requirements  and  procedures; 

(6)  Notifying  APHIS  or,  for  overlap 
agents  or  toxins,  APHIS  or  CDC,  of 
changes  in  circumstances  in  accordance 
with  §121.7; 

(7)  Providing  timely  notice  of  any 
theft,  loss,  or  release  of  a  biological 
agent  or  toxin  in  accordance  with 
§121.17; 

(8)  Maintaining  detailed  records  of 
information  necessary  to  give  a 
complete  accounting  of  all  of  the 
activities  related  to  agents  or  toxins 
listed  in  §  121.3  in  accordance  with 
§121.15. 

(b)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  the 
responsible  official  for  a  diagnostic 
laboratory  or  other  entities  possessing, 
using,  or  transferring  agents  or  toxins 
listed  in  §  121.3  that  are  contained  in 


specimens  presented  for  diagnosis  must 
immediately  report  the  identification  of 
such  agents  or  toxins  to  the 
Administrator  and  to  other  appropriate 
authorities  when  required  by  Federal, 
State,  or  local  law.*°  During  agricultural 
emergencies  or  outbreaks,  or  in  endemic 
areas,  the  Administrator  may  require 
less  frequent  reporting. 

(c)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  the 
responsible  official  must  ensiue  that  the 
following  experiments  are  not 
conducted  unless  approved  by  the 
Administrator,  after  consultation  with 
experts: 

(1)  Experiments  utilizing  recombinant 
DNA  that  involve  the  deliberate  transfer 
of  a  pathogenic  trait  or  drug  resistance 
trait  to  biological  agents  that  are  not 
known  to  acquire  the  trait  naturally,  if 
such  acquisition  could  compromise  the 
use  of  the  drug  to  control  disease  agents 
in  humans,  veterinary  medicine,  or 
agriculture. 

(2)  Experiments  involving  the 
deliberate  formation  of  recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  toxins  lethal  for 
vertebrates  at  an  LX)s4)<100  ng/kg  body 
weight. 

§121.11     Restricting  access  to  tiiological 
agents  and  toxins. 

(a)  An  individual  may  not  have  access 
to  biological  agents  or  toxins  listed  in 

§  121.3  unless  approved  by  APHIS  or 
CDC.  APHIS  will  grant,  limit,  or  deny 
access  of  individuals  to  listed  agents  or 
toxins.  APHIS  or  CDC  will  grant,  limit, 
or  deny  access  of  individuals  to  overlap 
agents  or  toxins. 

(b)  The  responsible  official  is 
responsible  for  ensuring  that  only 
approved  individuals  within  the  entity 
have  access  to  any  agents  or  toxins 
listed  in  §  121.3.  The  responsible  official 
must  request  such  access  for  only  those 
individuals  who  have  a  legitimate  need 
to  handle  or  use  agents  or  toxins,  and 
who  have  the  appropriate  training  and 
skills  to  handle  such  agents  or  toxins. 

(c)  The  responsible  official  must 
provide  appropriate  training  in 
biosafety,  contaiiunent,  and  security 
procedures  to  all  individuals  with 
access  to  agents  and  toxins  listed  in 
§121.3. 

(d)  For  each  individual  identified  by 
the  responsible  official  as  having  a 
legitimate  need  to  handle  or  use  agents 
or  toxins,  the  responsible  official  must 
submit  that  individual's  name  and 
identifying  information  to  APHIS  and 
the  Attorney  General.  For  overlap  agents 


■0  A  diagnostic  laboratory  or  other  entity  must 
immediately  notify  APHIS  by  hxing  (301)  734- 
3652. 


or  toxins,  the  responsible  official  must 
submit  this  information  to  either  APHIS 
or  CDC  and  the  Attorney  General. 

(e)  In  addition,  the  responsible  official 
must  submit  information  about  the 
individual's  training  and  skills  to 
APHIS  or,  for  overlap  agents  or  toxins, 
APHIS  or  CDC  (e.g.,  curriculum  vitae  for 
principal  investigators  and  researchers, 
and  a  description  of  training  completed 
by  support  persoimel). 

(f)  APHIS  may  expedite  the  access 
approval  process  for  individuals  upon 
request  by  the  responsible  official  and  a 
showing  of  good  cause  (e.g.,  public 
health  or  agricultural  emergencies, 
national  security,  impending  expiration 
of  a  research  grant,  a  short-term  visit  by 
a  prominent  researcher). 

(g)  APHIS  will  notify  the  responsible 
official  if  an  individual  is  granted  full  or 
limited  access,  or  denied  access  to  listed 
agents  or  toxins.  APHIS  will  also  notify 
the  individual  if  he/she  is  denied  access 
or  granted  only  limited  access.  For 
overlap  agents  or  toxins,  APHIS  or  CDC 
will  provide  the  necessary  notification. 

(h)  APHIS  may  deny  or  limit  access  of 
an  individual  to  listed  agents  or  toxins 
if: 

(1)  The  Attorney  General  identifies 
the  individual  as  within  any  of  the 
categories  described  in  18  U.S.C.  175b; 

(2)  The  Attorney  General  identifies 
the  individual  as  reasonably  suspected 
by  any  Federal  law  enforcement  or 
intelligence  agency  of  committing  a 
crime  set  forth  in  18  U.S.C.  2332b(gK5): 
knowing  involvement  with  an 
organization  that  engages  in  domestic  or 
international  terrorism  (as  defined  in  18 
U.S.C.  2331)  or  with  any  other 
organization  that  engages  in  intentional 
crimes  of  violence;  or  being  an  agent  of 
a  foreign  power  as  defined  in  50  U.S.C. 
1801; 

(3)  The  individual  does  not  have  a 
legitimate  need  to  handle  listed  agents 
or  toxins; 

(4)  The  individual  does  not  have  the 
necessary  training  or  skills  to  handle 
listed  agents  or  toxins; 

(5)  The  Administrator  determines  that 
such  action  is  necessary  to  protect 
animal  health  or  animal  products. 

(i)  For  overlap  agents  or  toxins, 
APHIS  or  CDC  will  deny  an  individual 
access  to  such  agents  or  toxins  if  the 
Attorney  General  identifies  the 
individual  as  within  any  of  the 
categories  described  in  18  U.S.C.  175b. 
APHIS  or  CDC  may  also  deny  or  limit 
access  of  an  individual  for  the  reasons 
set  forth  in  paragraphs  (fK2)  through 
(f)(5)  of  this  section. 

(j)  An  individual  may  appeal  the 
Administrator's  decision  to  deny  or 
limit  access  under  §  121.17. 
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(k)  Access  approval  is  valid  for  5 
years;  thereafter,  the  responsible  official 
shall  request  renewal  of  access  approval 
every  5  years  for  as  long  as  the 
individual  needs  access  to  agents  or 
toxins  listed  in  §121.3. 

(1)  The  responsible  official  must 
immediately  notify  APHIS  or,  for 
overlap  agents  or  toxins,  APHIS  or  CDC, 
when  an  individual's  access  to  agents  or 
toxins  listed  in  §  121.3  is  terminated  by 
the  entity  and  the  reasons  therefore. 

1121.12    Biosafety  and  security  plan. 

(a)  As  a  condition  of  registration,  the 
responsible  official  must  develop  and 
implement  a  Biosafety  and  Security 
Plan."  The  Biosafety  and  Security  Plan 
must  contain  sufficient  Lnformation  and 
documentation  to  describe  the  biosafety 
and  contaiiunent  procedures,  and  the 
seciuity  systems  and  procediu'es.  The 
plan  must  be  commensurate  with  the 
risk  of  the  agent  or  toxin,  given  its 
intended  use. 

(1)  Biosafety  and  containment 
procedures.''^  The  biosafety  and 
containment  procedures  must  be 
sufficient  to  contain  the  agent  or  toxin 
(e.g.,  physical  structure  and  features  of 
the  entity,  and  operational  and 
procedural  safeguards).  At  a  minimum, 
the  plan  must  address  containment, 
personnel  safety  and  health,  and 
inventory  control. 

(2)  Security  systems  and 
procedures.^^  The  seciuity  systems  and 
procedures  must  be  designed  according 
to  a  site-specific  risk  assessment  and 
must  provide  graded  protection  in 
accordance  with  the  threat  posed  by  the 
agent  or  toxin. 

(i)  The  site-specific  risk  assessment 
should  involve  a  threat  assessment  and 
risk  analysis  in  which  threats  are 
defined,  vulnerabilities  examined,  and 
risks  associated  with  those 
vulnerabilities  are  identified. 

(ii)  The  security  systems  and 
procedures  must  be  tailored  to  address 
site-specific  characteristics  and 


"Technical  assistance  and  guidance  may  be 
obtained  by  calling  (301)  734-3277. 

'*  For  guidance  on  biosafety  and  containment 
procedures,  see  the  CDC/NIH  publication, 
"Biosafety  in  Microbiological  and  Biomedical 
Laboratories"  (4th  ed.  1999). 

"For  guidance,  see  the  USDA  Departmental 
Manual  No.  9610-001,  "USDA  Security  Policies 
and  Procedures  for  Biosafety  Level-3  Facilities" 
(August  30,  2002).  The  manual  may  be  obtained  by 
calling  (301)  734-3277.  The  manual  is  also 
available  on  the  Internet  at  http://www.usda.gov/ 
ocio/diKCtives/DM/DM9610-001.htm.  See  also 
Appendix  F,  "Biosafety  in  Microbiological  and 
Biomedical  Laboratories,"  in  Morbidity  and 
Mortality  Weekly  Report  (2002).  This  document 
may  be  obtained  by  writing  to  Select  Agent 
Program,  Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE,  Mail  .Stop  E  79, 
Atlanta,  GA  30333.  It  is  also  available  on  the 
Internet  at  http://ivn'W.cdc.gov/mmwr. 


Fequirements,  ongoing  programs,  and 
operational  needs  and  must  mitigate  the 
risks  identified  under  paragraph  (a)(2)(i) 
of  this  section. 

(iii)  The  plan  must  describe  inventory 
control  procedures,  personnel 
suitability  for  those  individuals  with 
access  to  agents  or  toxins  listed  in 
§  121.3,  physical  security,  and 
cybersecurity.  The  plan  must  also 
contain  provisions  for  routine  cleaning, 
maintenance,  and  repairs;  provisions  for 
securing  the  area  (e.g..  card  access,  key 
pads,  locks)  and  protocols  for  changing 
access  numbers  or  locks  following  staff 
changes;  procedures  for  loss  or 
compromise  of  keys,  passwords, 
combinations,  etc.;  procedures  for 
reporting  suspicious  persons  or 
activities,  loss  or  theft  of  listed  agents  or 
toxins,  release  of  listed  agents  or  toxins, 
or  alteration  of  inventory  records; 
provisions  for  the  control  of  access  to 
containers  where  listed  agents  and 
toxins  are  stored;  and  procedures  for 
reporting  and  removing  imauthorized 
persons. 

(iv)  With  respect  to  areas  containing 
listed  agents  or  toxins,  an  entity  or 
individual  must  adhere  to  the  following 
security  requirements  or  implement 
measures  to  achieve  an  equivalent  or 
greater  level  of  security  as  the 
provisions  below: 

(A)  Allow  imescorted  access  only  to 
approved  individuals  who  are 
performing  a  specifically  authorized 
fimction  during  hours  required  to 
perform  that  job; 

(B)  Allow  individuals  not  approved 
imder  §  121.11  to  conduct  routine 
cleaning,  maintenance,  repairs,  and 
other  non-laboratory  functions  only 
when  escorted  and  continually 
monitored  by  approved  individuals; 

(C)  Provide  for  the  control  of  access  to 
containers  where  listed  agents  and 
toxins  are  stored  by  requiring  that  such 
containers  be  locked  when  not  in  the 
direct  view  of  an  approved  individual 
and  by  using  other  monitoring 
measures,  as  needed; 

(D)  Require  the  inspection  of  all 
packages  upon  entry  and  exit; 

(E)  Establish  a  protocol  for  intra-entity 
transfers,  including  provisions  for 
ensuring  that  the  packaging  and 
movement,  is  conducted  under  the 
supervision  of  an  approved  individual; 

(F)  Require  that  apf)roved  individuals 
do  not  share  with  any  other  person  their 
imique  means  of  accessing  the  area  or 
listed  agents  or  toxins;  and 

(G)  Require  that  approved  individuals 
immediately  report  any  of  the  following 
to  the  responsible  official: 

(1)  Any  loss  or  compromise  of  keys, 
passwords,  combinations,  etc.; 


(2)  Any  suspicious  persons  or 
activities; 

(5)  Any  loss  or  theft  of  listed  agents 
or  toxins; 

(4)  Any  release  of  a  listed  agent  or 
toxin;  and 

(5)  Any  sign  that  inventory  and  use 
records  for  listed  agents  and  toxins  have 
been  altered  or  otherwise  compromised. 

(3)  Incident  response  procedures.^* 
The  Biosafety  and  Security  Plan  must 
also  include  incident  response  plans  for 
containment  breach,  seciuity  breach, 
inventory  violations,  non-biological 
incidents  such  as  workplace  violence, 
and  cybersecurity  breach.  The  incident 
response  plans  must  address  persoimel 
safety  and  health,  containment, 
inventory  control,  and  notification  of 
managers  and  responders.  The  incident 
response  plans  must  also  address  such 
events  as  bomb  threats,  severe  weather 
(floods,  hurricanes,  tornadoes), 
earthquakes,  power  outages,  and  other 
natural  disasters  or  emergencies. 

(b)  The  Biosafety  and  Security  Plan 
must  be  reviewed,  performance  tested, 
and  updated  annually.  The  plan  must 
also  be  reviewed  and  revised,  as  ■ 
necessary,  after  any  incident. 

§121.13    Training. 

(a)  The  responsible  official  must 
provide  appropriate  training  in 
biosafety,  containment,  and  security 
procedures  to  all  individuals  with 
access  to  agents  and  toxins  listed  in 
§121.3. 

(b)  The  responsible  official  must 
provide  information  and  training  to  an 
individual  at  the  time  the  individual  is 
assigned  to  work  with  a  listed  agent  or 
toxin.  The  responsible  official  must 
provide  refresher  training  annually. 

§121.14    Transfer  Of  biological  agents  and 
toxins. 

Biological  agents  and  toxins  listed  in 
§  121.3  may  only  be  transferred  to 
individuals  or  entities  registered  to 
possess,  use,  or  transfer  that  particular 
agent  or  toxin.  However,  the  sender  of 
an  agent  or  toxin  may  be  an  individual 
or  entity  that  has  a  certificate  of 
registration  for  the  agent  or  toxin,  an 
individual  or  entity  that  is  exempt  from 
the  requirements  of  this  part,  or  an 
individual  or  entity  located  outside  of 
the  United  States.  Biological  agents  or 
toxins  may  only  be  transferred  under 
the  conditions  of  this  section  and  must 
be  authorized  by  APHIS  or,  for  overlap 
agents  or  toxins,  by  APHIS  or  CDC,  prior 
to  the  transfer. 


'♦The  requirements  in  this  paragraph  do  not 
supercede  or  preempt  the  enforcement  of 
emergency  response  requirements  imposed  by  other 
statutes  or  regulations. 
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(a)  Importation  and  interstate 
movement.  In  addition  to  the  permit 
required  imder  part  122  of  this 
subchapter,  biological  agents  or  toxins 
listed  in  §  121.3  may  be  imported  or 
moved  interstate  only  with  the  prior 
authorization  of  APHIS  or,  for  overlap 
agents  or  toxins,  APHIS  or  CDC.  To 
obtain  such  authorization,  the  sender 
and  the  responsible  official  for  the 
recipient  must  complete  and  submit 
APHIS  Form  2041  to  APHIS  or  CDC,  in 
accordance  with  paragraph  (c)  of  this 
section. 

(b)  Intrastate  movement.  Biological 
agents  or  toxins  listed  in  §  121.3  may  be 
moved  intrastate  only  with  the  prior 
authorization  of  APHIS  or,  for  overlap 
agents  or  toxins,  APHIS  or  CDC.  To 
obtain  such  authorization,  the  sender 
and  the  responsible  official  for  the 
recipient  must  complete  and  submit 
APHIS  Form  2041  to  APHIS  or  CDC,  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  APHIS  Form  2041;  process  and 
procedures.  (1)  Prior  to  each  transfer, 
the  responsible  official  for  the  recipient 
and  sender  must  complete  APHIS  Form 
2041,  and  the  sender  must  submit  the 
form  to  APHIS  or,  for  overlap  agents  or 
toxins,  to  APHIS  or  CDC.i^ 

(2)  APHIS  or  CDC  will  authorize  the 
transfer  based  on  a  finding  that  the 
recipient  has  a  certificate  of  registration 
covering  the  transfer  of  the  listed  agent 
or  toxin. 

(3)  The  responsible  official  for  the 
recipient  must  notify  the  agency 
authorizing  the  transfer  (either  APHIS  or 
CDC)  and  the  sender  upon  receipt  of  the 
agent  or  toxin  by  mailing  or  faxing  a 
completed  APHIS  Form  2041  to  APHIS 
or  CDC  within  2  business  days. 

(4)  The  responsible  official  for  the 
recipient  must  notify  APHIS  or  CDC 
immediately  if  the  agent  or  toxin  has  not 
been  received  within  48  hours  after  the 
expected  delivery  or  if  the  package 
containing  the  agent  or  toxin  is  leaking 
or  has  been  damaged. 

(d)  The  sender  must  comply  with  all 
applicable  laws  governing  packaging 
and  shipping. 


<^  APHIS  Fonii  2041  may  be  obtained  bv  calling 
APHIS  at  (301)  734-3277  or  by  calling  CIJC  at  (404) 
498-2265.  The  form  is  also  available  on  the  Internet 
at  http://www.aphis.usda.gov/vs/ncif'.bla.hlml  or 
http://www.cdc.gov/od/ohs/lrsat.htm  APHIS  Form 
2041  may  be  mailed  to  National  Center  for  Import 
and  Export.  VS.  APHIS.  4700  River  Road  Unit  40. 
Riverdale.  MD  20737-1231:  or  faxed  to  (301)  734- 
3652.  For  overlap  agents  and  toxins,  it  may  be 
mailed  to  the  above  address  or  to  Select  Agent 
Program.  Centers  for  Disease  Control  and 
Prevention.  1600  Clifton  Road,  NE,  Mail  Stop  E  79. 
Atlanta.  GA  30333:  or  faxed  to  (404)  498-2265. 


f121.15    Records. 

(a)  The  responsible  official  must 
maintain  complete,  up-to-date  records 
of  information  necessary  to  give  an 
accounting  of  all  of  the  activities  related 
to  agents  or  toxins  listed  in  §  121.3. 
Such  records  must  include  the 
following: 

(1)  The  Biosafety  and  Security  Plan; 

(2)  A  current  list  of  all  individuals 
with  access  to  agents  or  toxins  listed  in 
§121.3; 

(3)  Training  records  for  individuals 
with  access  to  such  agents  or  toxins; 

(4)  Accurate  and  current  inventory 
records  (including  source  and 
characterization  data); 

(5)  Permits  and  transfer  dociunents 
(APHIS  Form  2041)  issued  by  APHIS 
and  CDC; 

(6)  Security  records  (e.g.,  transactions 
from  automated  access  control  systems, 
testing  and  maintenance  of  security 
systems,  visitor  logs); 

(7)  Biosafety,  containment,  and 
seciuity  incident  reports. 

(b)  The  responsible  official  must 
maintain  such  records  for  3  years. 

(c)  All  records  must  be  produced 
upon  request  to  APHIS  or  CDC 
inspectors,  and  appropriate  Federal, 
State,  or  local  law  enforcement 
authorities. 

§121.16    Inspections. 

(a)  To  ensure  compliance  with  the 
regulations,  any  APHIS  or  CDC 
inspector  must  be  allowed,  without 
previous  notification,  to  enter  and 
inspect  the  entire  premises,  all  materials 
and  equipment,  and  all  records  required 
to  be  maintained  by  this  part. 

(b)  Prior  to  issuing  a  certificate  of 
registration  to  an  entity  or  individual, 
APHIS  or  CDC  may  inspect  and  evaluate 
the  premises  and  records  to  ensure 
compliance  with  the  regulations  and  the 
biosafety.  containment,  and  seciuity 
requirements. 

§  1 21 .1 7    Notification  in  the  event  of  theft, 
loss,  or  release  of  a  biological  agent  or 
toxin. 

(a)  The  responsible  official  must 
orally  notify  APHIS  and  appropriate 
Federal,  State,  or  local  law  enforcement 
agencies  immediately  upon  discovery  of 
the  theft  or  loss  of  agents  or  toxins  listed 
in  §  121.3.  The  oral  notification  must  be 
followed  by  a  written  report  (APHIS 
Form  2043)  within  7  days. 

(b)  The  responsible  official  must 
orally  notify  APHIS  immediately  upon 
discovery  that  a  release  of  an  agent  or 
toxin  has  occiured  outside  of  the 


biocontainment  area.  The  oral 
notification  shall  be  followed  by  a 
written  report  (APHIS  Form  2043} 
within  7  days.  Upon  notification  and  a 
finding  that  the  release  poses  a  threat  to 
animal  or  plant  health,  or  animal  or 
plant  products,  APHIS  will  notify 
relevant  Federal,  State,  and  local 
authorities,  and  the  public,  if  necessary. 
If  the  release  involves  an  overlap  agent 
or  toxin,  APHIS  will  also  notify  the 
Secretary  of  Health  and  Human 
Services. 

(c)  The  responsible  official  must 
orally  notify  APHIS  of  a  theft,  loss,  or 
release  of  an  agent  or  toxin  by  calling 
(866)  994-5698.  A  copy  of  APHIS  Form 
2043  may  be  obtained  by  writing  to 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  40, 
Riverdale.  MD  20737-1231;  or  by 
calling  (301)  734-3277.  The  form  is  also 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/vs/ncie.bta.html. 
APHIS  Form  2043  may  be  mailed  to  the 
same  address  or  faxed  to  (301)  734- 
3652. 

S 1 21 .1 8    Administrative  review. 

An  individual  or  entity  may  appeal  a 
denial  or  revocation  of  registration 
under  this  part.  An  individual  who  has 
been  denied  access  to  listed  agents  or 
toxins  or  who  has  been  granted  only 
limited  access  to  listed  agents  or  toxins 
under  this  part  may  appeal  that 
decision.^^  The  appeal  must  be  in    • 
writing  and  submitted  to  the 
Administrator  within  30  days  of  the 
decision.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
individual  or  entity  disagrees  with  the 
decision.  Where  the  denial  or  revocation 
of  registration  or  the  denial  or  limitation 
of  an  individual's  access  approval  is 
based  solely  upon  an  identification  by 
the  Attorney  General.  APHIS  will 
forward  the  request  for  review  to  the 
Attorney  General.  The  Administrator's 
decision  constitutes  final  agency  action. 

Done  in  Washington,  DC  this  9th  day  of 
Decemt)er  2002  . 
Charles  0.  Lambert, 

Acting  Under  Secretary  for  Marketing  and 

Regulatory  Programs. 

[FR  Doc.  02-31373  Filed  12-9-02;  4:03  pm) 

BUJJNGCOOE  3410-34-P 


<B  An  entity  may  not  appeal  the  denial  or 
limitation  of  an  individual's  access  to  listed  agents 
or  toxins. 


Friday, 

December  13,  2002 


Part  VI 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Publication  of  Year  2002  Form  M-1 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 

ACTION:  Notice  on  the  Availability  of  the 
Year  2002  Form  M-1. 

SUMMARY:  This  document  announces  the 
availability  of  the  Year  2002  Form  M- 
1 ,  Annual  Report  for  Multiple  Employer 
Welfare  Arrangements  and  Certain 
Entities  Claiming  Exception.  A  copy  of 
this  new  form  is  attached. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  J.  Turner,  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor,  at  (202)  693-8335. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Form  M-1  is  required  to  be  filed 
under  section  101(g)  and  section  734  of 


the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended 
(ERISA),  and  29  CFR  2520.101-2. 

n.  The  Year  2001  Form  M-1 

This  document  announces  the 
availability  of  the  Year  2002  Form  M- 
1 ,  Annual  Report  for  Multiple  Employer 
Welfare  Arrangements  (MEW As)  and 
Certain  Entities  Claiming  Exception 
(ECEs).  A  copy  of  the  new  form  is 
attached.  This  year's  Form  M-1  is 
substantively  identical  to  the  Year  2001 
Form  M-1.  In  addition,  the  filing 
deadlines  for  the  Year  2002  Form  M-1 
parallel  those  for  last  year's  form. 
Specifically,  the  Year  2002  Form  M-1  is 
generally  due  March  1,  2003,  with  an 
extension  until  May  1 ,  2003  available. 
These  Year  2002  deadlines  were  also 
previously  published;  they  are  included 
in  the  Department  of  Labor's  regulations 
implementing  the  Form  M-1  filing 
requirement  and  they  were  set  forth  in 
last  year's  Form  M-1. 

PWBA  is  committed  to  working 
together  with  administrators  to  help 


them  comply  with  this  filing 
requirement.  Additional  copies  of  the 
Form  M-1  are  available  on  the  Internet 
at:  http://www.doI.gov/pwba.  In 
addition,  after  printing,  copies  will  be 
available  by  calling  the  PWBA  toll-free 
publication  hotline  at  1-866-275-7922. 
Questions  on  completing  the  form  are 
being  directed  to  the  PWBA  help  desk 
at  (202) 693-8360. 

Statutory  Authority 

Sec.  29  U.S.C.  1024,  1027, 1059, 
1132(c)(5),  1135, 1181-1183, 1185, 
1185a,  1185b,  1191,  1191a,  1191b, 
1191c;  Sec.  101,  Pub.  L.  104-191,  101 
Stat.  1936  (29  U.S.C.  1181);  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139, 
April  21,  1987. 

Signed  at  Wa.shington.  DC,  this  9th  day  of 
December,  2002. 
Ann  L.  Combs, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

BILUNG  CODE  4510-29-P 
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2002  Form  M-1 


MEWA/ECE  Form 

This  Form  Is  Open  to  Public 
Inspection 


Report  for  Multiple  Employer  Welfare 

Arrangements  (MEWAs)  and 

Certain  Entities  Claiming  Exception  (ECEs) 

This  report  is  required  to  be  filed  under  section  101(g)  of  the 
Employee  Retirement  Income  Security  Act  of  1974  and  29  CFR  2520.101-2. 
-^  See  separate  Instructions  t>efore  completing  this  form. 


0MB  No.  1210-0116 


Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


PARTI 


REPORT  IDENTIFICATION  INFORMATION 


Complete  either  Item  A  or  Item  B  (as  applicable)  and  Item  C. 

A  If  this  is  an  annual  report,  specify  whether  it  is  for: 
{1)  G  The  2002  calendar  year;  or 
(2)  Q  The  fiscal  year  beginning 


B  If  this  is  a  special  filing,  specify  whether  it  is: 

( T)  □  A  90-day  origination  report; 
(2)  G  An  amended  report;  or 
'  (3)  G  A  request  for  an  extension. 


mm/dd/yyyy 


and  ending 


mm/dd/yyyy 


C  If  this  is  a  final  report,  check  here 


PART  II 


MEWA  OR  ECE  IDENTIFICATION  INFORMATION 


1  a     Name  and  address  of  the  MEWA  or  ECE 


2a     Name  and  address  of  the  administrator  of  the  MEWA  or  ECE 


3a     Name  and  address  of  the  entity  sponsoring  the  MEWA  or  ECE 


1  b   Telephone  number  of  the  MEWA  or  ECE 


1c    Employer  Identification  Number  (EIN) 


1d    Plan  Number  (PN) 


2b   Telephone  number  of  the  administrator 


2c    Employer  Identification  Number  (EIN) 


3b   Telephone  number  of  the  sponsor 


3c    Employer  Identification  Number  (EIN) 


PART  III 


REGISTRATION  INFORMATION 


4  Specify  the  most  recent  date  the  MEWA  or  ECE  was  originated 


5  Complete  the  foliowing  chart.  (See  Instructions  for  Hem  5) 


5a 

5b 

5c 

5d 

s« 

sr 

5g 

Enter  all  States 
where  the  entity 
provides 
coverage. 

Is  the  entity  a 
licensed  health 
insurance  issuer 
in  this  State? 

If  you  answer 
"yes"  ta5b,  list 
any  NAIC 
number 

If  you  answer 
"no"  to  5b,  is  the 
entity  fully 
insured? 

If  you  answer  "yes" 
to  Sd,  enter  the 
name  of  the  insurer 
and  its  NAIC 
number. 

Does  the  entity 
purchase  stop- 
loss  coverage? 

If  you  answer  "yes' 
to  5f ,  enter  the 
name  of  the  stop- 
loss  insurer  and  its 
NAIC  number. 

GYes  GNo 

G  Yes  G  No 

GYes  GNo 

GYes  GNo 

GYes  GNo 

• 

GYes  GNo 

GYes  GNo 

G  Yes  G  No 

GYes  GNo 

GYes  GNo 

G  Yes  G  No 

G  Yes  G  No 

G  Yes  G  No 

G  Yes  G  No 

GYes  GNo 

For  Paperwork  Reduction  Act  Notice,  see  page  8  of  ttie  instructions. 
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6  Of  the  States  identified  in  Hern  5a.  list  those  States  in  which  the  MEWA  or  ECE  conducted  20  percent  or  more  of  its  business  (based 
on  the  number  of  participants  receiving  coverage  for  medical  care  under  the  MEWA  or  ECE). 


7  Total  number  of  participants  covered  under  the  MEWA  or  ECE                                                                _^ 

PART  IV 

INFORMATION  FOR  COMPLIANCE  WITH  PART  7  OF  ERISA 

8a 


Has  the  MEWA  or  ECE  been  involved  in  any  litigation  or  enforcement  proceeding  In  which  noncompliance 
with  any  provision  of  Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of  ERISA  was  alleged?  Answer  for  the  year  to 
which  this  filing  applies  and  any  time  since  then  up  to  the  date  of  completing  this  form.  Answer  "Yes"  for 
any  State  or  Federal  litigation  or  enforcement  proceeding  (including  any  administrative  proceeding),  whether 
the  allegation  concerns  a  provision  under  Part  7  of  ERISA,  a  corresponding  provision  under  the  Internal 
Revenue  Code  or  Public  Health  Service  Act.  a  breach  of  any  duty  under  Title  I  of  ERISA  if  the  underlying 
violation  relates  to  a  requirement  under  Part  7  of  ERISA,  or  a  breach  of  a  contractual  ot)ligation  if  the  contract 
provision  relates  to  a  requirement  under  Part  7  of  ERISA.  (The  instructions  to  this  form  contain  additional 
information  that  may  be  helpful  in  answenng  this  question.) 


-►  G  Yes   G  No 


8b     If  you  answered  "Yes'  to  Item  8a.  Identify  each  litigation  or  enforcement  proceeding.  With  respect  to  each,  include  (if  applicat)le): 
(1)  the  case  number  (2)  the  date.  (3)  the  nature  of  the  proceedings.  (4)  the  court,  (5)  all  parties  (for  example,  plaintiffs  and 
defendants  or  petitioners  and  respondents),  and  (6)  the  disposition   You  may  answer  this  question  by  attaching  a  copy  of  the 
complaint  with  the  name  of  the  MEWA  or  ECE.  the  disposition  of  the  case,  and  the  phrase  "Item  8b  Attachment."  noted  in  the  upper 
right  corner. 


9  Complete  the  following.  (Note:  The  instructions  to  this  form  contain  four  detailed  worksheets  which  may  t>e  helpful  in  completing  this 
item.  Please  read  the  instructions  carefully  before  answering  the  following  questions.) 


9a  Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  portability  provisions  of 
the  Health  Insurance  Portability  and  Accountability  Act  of  1 996  and  the  Departments  regulations 
issued  thereunder?  (See  Worksheet  A) -►  U  Yes 

J  No 

QN/A 

9b  Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  Mental  Health  Parity  Act 

of  1996  and  the  Departments  regulations  issued  thereunder?  (See  Worksheet  B) -►  LJ  Yes 

□  No 

LIN/A 

9c  Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  Newborns  and  Mothers' 
Health  Protection  Act  of  1996  and  the  Department  s  regulations  issued  thereunder? 
(See  Worksheet  C) -►  □  Yes 

UNO 

3N/A 

9d  Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  Women's  Health  and  Cancer 

Rights  Act  of  1998?  (See  Worttsheet  D) -►  □  Yes 

J  No 

:ir^A 

IF  MORE  SPACE  IS  REQUIRED  FOR  ANY  ITEM,  YOU  MAY  ATTACH  ADDITIONAL  PAGES. 

(SEE  INSTRUCTIONS  SECTION  2.4) 


Cautten :  Penalties  may  apply  in  the  case  of  a  late  or  incomplete  filing  of  this  report. 

Under  penalty  of  perjury  and  other  penalties  set  forth  in  the  instructions.  I  declare  that  I  have  examined  this  report,  including  any 
accompanying  attachments,  and  to  the  best  of  my  knowledge  and  belief,  it  is  true  and  correct.  Under  penalty  of  perjury  and  other 
penalties  set  forth  in  the  instructions,  I  also  declare  that,  unless  this  is  an  extension  request,  this  report  is  complete. 


Signature  of  administrator  ■ 


Date 


Type  or  pnnt  name  of  administrator 
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Department  of  Labor 

Pension  and  Welfare  Benefits  Administration 


Year  2002 

Instructions  for  Form  M-1 


Report  for  Multiple  Employer  Welfare  Arrangements  (MEWAs)  and  Certain 
Entities  Claiming  Exception  (ECEs) 

ERISA  refers  to  the  Employee  Retirement  Income  Security  Act  of  1974,  as  amended 


Notes  on  the  2002  Form  M-1 

•  This  year's  Form  M-1  is  substantively  identical  to  the 
2001  Form  M-1. 

•  A  minor  procedural  change  was  made  to  the  Report 
Identification  Information  in  Part  I  of  the  form.  A  new 
Item  C  was  added  to  indicate  whether  this  is  a  final 
report.  For  more  information  on  new  Item  C,  see  the 
line-by-line  instructions  in  Section  3.1. 

•  The  Year  2002  Form  M-1  is  generally  due  March  1 , 
2003,  with  an  extension  until  May  1 ,  2003,  available. 

Introduction 

This  form  is  required  to  be  filed  under  sections  101(g)  and 
734  of  ERISA  and  29  CFR  2520.101-2. 

The  Department  of  Labor,  Pension  and  Welfare  Benefits 
Administration  (PWBA),  is  committed  to  working  together 
with  administrators  to  help  them  comply  with  this  filing 
requirement.  Additional  copies  of  the  Form  M-1  are 
available  by  calling  the  PWBA  toll-free  hotline  at  1-866- 
275-7922  and  on  the  Internet  at:  www.dol.gov/pwba.  If 
you  have  any  questions  (such  as  whether  you  are  required 
to  file  this  report)  or  if  you  need  any  assistance  in 
completing  this  report,  please  call  the  PWBA  help  desk  at 
(202)  693-8360. 

All  Form  M-1  reports  are  subject  to  a  computerized  review. 
It  is  in  the  filer's  best  interest  that  the  responses  accurately 
reflect  the  circumstances  they  were  designed  to  report. 


Contents 

The  instructions  are  divided  into  three  main  sections. 

Section  1  Page 

1.1  Definitions 2 

1.2  Who  Must  File 3 

1.3  When  to  File 4 

1 .4  Where  to  File , 5 

1.5  Penalties 5 

Section  2  ' 

2.1  Year  to  be  Reported 5 

2.2  90-Day  Origination  Report 5 

2.3  Signature  and  Date 5 

2.4  Attaching  Additional  Pages 5 

2.5  Amended  Report 5 

Section  3        ' 

3.1  Line-By-Line  Instructions 5 

3.2  Voluntary  Worksheets 8 

Papenwork  Reduction  Act  Notice 8 
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SECTION  1 

1.1  Definitions 

"Administrator" 

For  purposes  of  this  report,  the  "administrator"  is  the 
person  specifically  designated  by  the  terms  of  the  MEWA 
or  ECE.  However,  if  the  MEWA  or  ECE  is  a  group  health 
plan  and  the  administrator  is  not  so  designated,  the  "plan 
sponsor"  is  the  administrator   ("Plan  sponsor"  is  defined  in 
ERISA  section  3(16)(B)  as  (i)  the  employer  in  the  case  of 
an  employee  t}enefit  plan  established  or  maintained  by  a 
single  employer,  (ii)  the  employee  organization  in  the  case 
of  a  plan  established  or  maintained  by  an  employee 
organization,  or  (iii)  in  the  case  of  a  plan  established  or 
maintained  by  two  or  more  employers  or  jointly  by  one  or 
more  employers  and  one  or  more  employee  organizations, 
the  association,  committee,  joint  board  of  trustees,  or  other 
similar  group  of  representatives  of  the  parties  who 
establish  or  maintain  the  plan.)  Moreover,  in  the  case  of  a 
MEWA  or  ECE  for  which  an  administrator  is  rK>t  designated 
and  a  plan  sponsor  cannot  be  identified,  the  administrator 
is  the  person  or  persons  actually  responsit)le  (whether  or 
rrot  so  designated  under  the  terms  of  the  MEWA  or  ECE) 
for  the  control,  disposition,  or  management  of  the  cash  or 
property  received  by  or  contributed  to  the  MEWA  or  ECE, 
irrespective  of  whether  such  control,  disposition,  or 
management  is  exercised  directly  by  such  person  or 
persons  or  indirectly  through  an  agent  or  trustee 
designated  by  such  person  or  persons. 

"Employer  Identification  Numt)er"  or  "EIN" 
An  EIN  is  a  nine-digit  employer  identification  number.  For 
example,  00-1234567.  Entities  who  do  not  have  an  EIN 
can  apply  for  one  on  Form  SS-4,  Application  for  Employer 
Identification  Number.  This  form  can  be  obtained  at  most 
IRS  or  Social  Security  Administration  offices.  PWBA  does 
NOT  issue  EINs. 

"Entity  Claiming  Exception"  or  "ECE" 
For  purposes  of  this  report,  the  term  "entity  claiming 
exception"  or  "ECE"  means  any  plan  or  other  arrangement 
that  is  established  or  maintained  for  the  purpose  of  offering 
or  providing  medical  benefits  to  the  employees  of  two  or 
more  employers  (including  one  or  more  self-employed 
individuals),  or  to  their  beneficiaries,  and  that  claims  it  is 
not  a  MEWA  t>ecause  the  plan  or  other  arrangement 
claims  the  exception  relating  to  plans  established  or 
maintained  pursuant  to  one  or  more  collective  bargaining 
agreements  (contained  in  section  3(40)(A)(i)  of  ERISA). 
The  administrator  of  an  ECE  must  file  this  report  each 
year  for  the  first  3  years  after  the  ECE  is  "originated." 
(Warning:  An  ECE  may  be  "originated"  more  than  once. 
Each  time  an  ECE  is  "originated,"  more  filings  are 
triggered.) 


"Employee  Welfare  Benefit  Plan" 
In  general,  an  employee  welfare  benefit  plan  means  any 
plan,  fund,  or  program  established  or  maintained  by  an 
employer  or  by  an  employee  organization,  or  by  t>oth,  to 
the  extent  such  plan,  fund,  or  program  provides  its 
participants  or  beneficiaries  the  benefits  listed  in  section 
3(1)  of  ERISA  (including  benefits  for  medical  care). 

"Excepted  Benefits" 

Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of  ERISA  does  not 
apply  to  any  group  health  plan  or  group  health  insurance 
issuer  in  relation  to  its  provision  of  excepted  benefits. 

Certain  benefits  that  are  generally  not  health  coverage 
are  excepted  in  all  circumstances.  These  benefits  are; 
coverage  only  for  accident  (including  accidental  death  and 
dismemberment),  disability  income  insurance,  liability 
insurance  (including  general  liability  insurance  and 
automobile  liability  insurance),  coverage  issued  as  a 
supplement  to  liability  insurance,  workers'  compensation  or 
similar  insurance,  automobile  medical  payment  insurance, 
credit-only  insurance  (for  example,  mortgage  insurance), 
and  coverage  for  on-site  medical  clinics. 

Other  benefits  that  generally  are  health  coverage  are 
excepted  if  certain  conditions  are  met.  Specifically,  limited 
scope  dental  t>enefits,  limited  scope  vision  t>enefits,  and 
long-term  care  benefits  are  excepted  if  they  are  provided 
urnJer  a  separate  policy,  certificate,  or  contract  of 
insurance,  or  are  othenwise  not  an  integral  part  of  the 
group  health  plan.  For  more  information  on  these  limited 
excepted  benefits,  see  the  Department  of  Latrar's 
regulations  at  29  CFR  2590.732(b)(3). 

In  addition,  noncoordinated  benefits  may  be  excepted 
benefits.  The  term  "noncoordinated  benefits"  refers  to 
coverage  for  a  specified  disease  or  illness  (such  as 
cancer-only  coverage)  or  hospital  indemnity  or  other  fixed 
dollar  indemnity  insurance  (such  as  insurance  that  pays 
$100/day  for  a  hospital  stay  as  its  only  insurance  benefit), 
if  three  conditions  are  met.  First,  the  benefits  must  be 
provided  under  a  separate  policy,  certificate,  or  contract  of 
insurance.  Second,  there  can  be  no  coordination  between 
the  provision  of  these  benefits  and  another  exclusion  of 
benefits  under  a  group  health  plan  maintained  by  the  same 
plan  sponsor.  Third,  benefits  must  t>e  paid  without  regard 
to  whether  benefits  are  provided  with  respect  to  the  same 
event  under  a  group  health  plan  maintained  by  the  same 
plan  sponsor.  For  more  information  on  these 
noncoordinated  excepted  benefits,  see  the  Department  of 
Labor's  regulations  at  29  CFR  2590.732(b)(4). 

Finally,  supplemental  benefits  may  be  excepted  if 
certain  conditions  are  met.  Specifically,  the  t)enefits  are 
excepted  only  if  they  are  provided  under  a  separate  policy, 
certificate  or  contract  of  insurance,  and  the  benefits  are 
medicare  supplemental  (commonly  known  as  "Medigap"  or 
"MedSupp")  policies,  TRICARE  supplements,  or 
supplements  to  certain  employer  group  health  plans.  Such 
supplemental  coverage  cannot  duplicate  primary  coverage 
and  must  be  specifically  designed  to  fill  gaps  in  primary 
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coverage,  coinsurance,  or  deductilsles.  Note  that  retiree 
coverage  under  a  group  health  plan  that  coordinates  with 
Medicare  may  serve  a  supplemental  function  similar  to  that 
of  a  Medigap  policy.  However,  such  employer-provided 
retiree  "wrap  around"  benefits  are  not  excepted  benefits 
(because  they  are  expressly  excluded  from  the  definition  of 
a  Medicare  supplemental  policy  in  section  1882(g)(1)  of 
the  Social  Security  Act).  For  more  information  on 
supplemental  excepted  benefits,  see  the  Department  of 
Labor's  regulations  at  29  CFR  2590.732(b)(5). 

"Group  Health  Plan" 

In  general,  a  group  health  plan  means  an  employee 
welfare  benefit  plan  to  the  extent  that  the  plan  provides 
benefits  for  medical  care  to  employees  or  their  dependents 
(as  defined  under  the  terms  of  the  plan)  directly  or  through 
insurance,  reimbursement,  or  otherwise.  See  ERISA 
section  733(a). 

"Health  Insurarice  Issuer"  or  "Issuer* 
The  term  "health  insurance  issuer"  or  "issuer"  is  defined,  in 
pertinent  part,  in  2590.701-2  of  the  Department's 
■regulations  as  "an  insurance  company,  insurance  service, 
or  insurance  organization  (including  an  HMO)  that  is 
required  to  be  licensed  to  engage  in  the  business  of 
insurance  in  a  State  and  that  is  subject  to  State  law  which 
regulates  insurance  ....  Such  term  does  not  include  a 
group  health  plan." 

"Multiple  Employer  Welfare  An-angement"  or  "MEWA" 
In  general,  a  multiple  employer  welfare  arrangement 
(MEWA)  is  an  employee  welfare  benefit  plan  or  other 
arrangement  that  is  established  or  maintained  for  the 
purpose  of  offering  or  providing  medical  benefits  to  the 
employees  of  two  or  more  employers  (including  one  or 
more  self-employed  individuals),  or  to  their  beneficiaries, 
except  that  the  term  does  not  include  any  such  plan  or 
other  arrangement  that  is  established  or  maintained  under 
or  pursuant  to  one  or  more  agreements  that  the  Secretary 
finds  to  be  collective  bargaining  agreements,  by  a  rural 
electric  cooperative,  or  by  a  rural  telephone  cooperative 
association.  See  ERISA  section  3(40>.  (Note:  Many 
States  regulate  entities  as  MEWAs  using  their  own,  State 
definition  of  the  term.  Whether  or  not  an  entity  meets  a 
State's  definitfon  of  a  MEWA  for  purposes  of  regulation 
under  State  law  is  a  matter  of  State  law.) 

For  more  information  on  MEWAs,  visit  PWBA's  Web  site 
at  www.dol.gov/pwrba  or  call  the  PWBA's  toll-free 
hotline  at  1-866-275-7922  and  ask  for  the  booklet  entitled, 
"MEWAs:  Multiple  Employer  Welfare  Arrangements  Under 
the  Employee  Retirement  Income  Security  Act:  A  Guide  to 
Federal  and  State  Regulation." 

For  information  on  State  MEWA  regulation,  contact  your 
State  Insurance  Department. 

•QriginateiJ" 

For  purposes  of  this  report,  a  MEWA  or  ECE  is  "originated" 
each  time  any  of  the  following  events  occur: 

(1)  The  MEWA  or  ECE  first  t>egins  offering  or  providing 
coverage  for  medical  care  to  the  employees  of  two  or  more 
employers  (including  one  or  more  self-employed 
individuals); 


(2)  The  MEWA  or  ECE  begins  offering  or  providing 
such  coverage  after  any  merger  of  MEWAs  or  ECEs 
(unless  all  MEWAs  or  ECEs  involved  in  the  merger  were 
last  originated  at  least  3  years  prior  to  the  merger);  or 

(3)  The  number  of  employees  to  which  the  MEWA  or 
ECE  offers  or  provides  coverage  for  medical  care  is  at 
least  50  percent  greater  than  the  number  of  such 
employees  on  the  last  day  of  the  previous  calendar  year 
(unless  su~h  increase  is  due  to  a  merger  with  another 
MEWA  or  ,.CE  under  which  all  MEWAs  and  ECEs  that 
participate  in  the  merger  were  last  originated  at  least  3 
years  prior  to  the  merger). 

Therefore,  a  MEWA  or  ECE  may  be  originated  more 
than  once. 

"Plan  Number"  or  "PN" 

A  PN  is  a  three-digit  number  assigned  to  a  plan  or  other 
entity  by  an  employer  or  plan  administrator.  For  plans  or   • 
other  entities  providing  welfare  benefits,  the  first  plan 
numt>er  should  be  number  501  and  additional  plans  should 
be  numbered  consecutively. 

"Sponsor" 

For  purposes  of  this  report,  the  "sponsor"  means: 

(1)  If  the  MEWA  or  ECE  is  a  group  health  plan,  the 
sponsor  is  the  "plan  sporreor,"  which  is  defined  in  ERISA 
section  3(16)(B)  as  (i)  the  employer  in  the  case  of  an 
employee  benefit  plan  established  or  maintained  by  a 
single  employer,  (ii)  the  employee  organization  in  the  case 
of  a  plan  estat>lished  or  maintained  by  an  employee 
organization,  or  (iii)  in  the  case  of  a  plan  established  or 
maintained  by  two  or  more  employers  or  jointly  by  one  or 
more  employers  and  one  or  more  employee  organizations, 
the  association,  committee,  joint  board  of  trustees,  or  other 
similar  group  of  representatives  of  the  parties  wfro 
establish  or  maintain  the  plan;  or 

(2)  If  the  MEWA  or  ECE  is  not  a  group  health  plan,  the 
sponsor  is  the  entity  that  establishes  or  maintains  the 
MEWA  or  ECE. 


1.2  Who  Must  File 

General  Rules 

The  administrator  of  a  multiple  employer  welfare 
arrangement  (MEWA)  generally  must  file  this  report  for 
every  calendar  year,  or  portion  thereof,  that  the  MEWA 
offers  or  provides  t)enefits  for  medical  care  to  the 
emptoyees  of  two  or  more  employers  (including  one  or 
more  self-employed  individuals).  The  administrator  of  an 
entity  claiming  exception  (ECE)  must  file  the  report  if  the 
ECE  was  last  originated  at  any  time  within  3  years  before 
the  annual  filing  due  date   (See  the  definition  of 
"originated"  in  Section  1.1  and  the  discussion  of  when  to 
file  in  Sectfon  1 .3.)  (Caution:  An  ECE  may  be  "originated* 
more  than  once.  Each  time  an  ECE  is  "originated,"  more 
filings  are  triggered.) 
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Exception 

Irrespective  of  the  general  rules  (described  above),  in  no 
event  is  reporting  required  ky  the  administrator  of  a  MEWA 
or  ECE  if  the  MEWA  or  ECE  is  licensed  or  authonzed  to 
operate  as  a  health  insurance  issuer  in  every  State  in 
which  it  offers  or  provides  coverage  for  medical  care  to 
employees  (or  to  their  t>eneficiahes). 

Additional  Guidance 

(1)  In  response  to  comments,  and  consistent  with  the 
question-arnj-answer  guidance  published  in  April  and  June 
of  2000,  no  penalties  will  be  assessed  against  the 
administrator  of  a  MEWA  or  ECE  if  the  MEWA  or  ECE 
meets  any  of  the  following  conditions: 

(i)  It  provides  coverage  that  consists  solely  of  excepted 
benefits  (defined  above),  which  are  not  subject  to  Part  7  of 
ERISA.  (However,  if  the  MEWA  or  ECE  provides  coverage 
that  consists  both  of  excepted  benefits  and  other  benefits 
for  medical  care  that  are  not  excepted  t)enefits,  the 
administrator  of  the  MEWA  or  ECE  is  required  to  file  the 
FormM-1.) 

(H)  It  is  an  employee  welfare  benefit  plan  that  is  not 
-subfect  to  ERISA,  including  a  governmental  plan,  church 
plan,  or  plan  maintained  only  for  the  purpose  of  complying 
with  workers'  compensation  laws,  witfiin  the  nf)eaning  of 
sections  4(b)(1).  4(b)(2).  or  4(b)(3)  of  ERISA,  respectively 

(ill)  It  provides  coverage  only  through  employee  welfare 
benefit  plans  that  are  not  covered  by  ERISA.  irKluding 
governmental  plans,  church  plans,  arxJ  plans  maintained 
only  for  the  purpose  of  complying  with  workers' 
compensation  laws,  within  the  meaning  of  sectfons  4(bK1). 
4(bK2),  and  4(b)(3)  of  ERISA,  respectively 

(2)  In  addition,  in  response  to  comments,  and  consistent 
with  the  question-and-answer  giMdance  published  in  April 
and  June  of  2000.  no  penalties  will  be  assessed  against 
the  administrator  of  an  entity  that  would  not  constitute  a 
MEWA  or  ECE  but  for  the  fblk>wing 

circumstances. 

(i)  It  provides  coverage  to  the  employees  of  two  or 
more  trades  or  businesses  that  share  a  comnr»on  control 
interest  of  at  least  25  percent  at  any  time  dunng  the  plan 
year,  applying  principles  simitar  to  the  principles  applied 
urxJer  section  414  of  the  Internal  Revenue  Code 

(ii)  It  is  created  by  a  change  in  control  of  txjsirwsses 
(such  as  a  merger  or  acquisition)  that  is  for  a  bona  fide 
business  purpose  (that  is,  for  a  purpose  other  than 
avoiding  Form  M-1  filing)  and  is  temporary  in  nature  (that 
is.  it  does  not  extend  beyond  the  end  of  the  plan  year 
folfowing  the  year  in  which  the  change  in  control  occurs). 

(iii)  It  is  a  group  health  plan  that  covers  a  very  small 
numt>er  of  participants  who  are  not  employees  (or  former 
empk>yees)  of  the  plan  sponsor,  such  as  norvemployee 
members  of  the  board  of  directors  or  independent 
contractors.  The  number  of  non-employee  participants 
covered  by  the  plan  is  very  small  if  it  does  not  exceed  one 
percent  of  the  total  numt>er  of  participants,  determined  as 
of  the  last  day  of  the  year  to  be  reported  (or,  in  the  case  of 
a  90-day  origination  report,  determined  as  of  the  60(h  day 
folk>wing  the  origination  date). 


Good  Faith  Determinations  Regarding  Whether  an  Entity  is 

an  ECE 

Accordingly,  subject  to  the  exceptions  described  above, 
the  administrator  of  a  MEWA  is  required  to  file  annually. 
By  contrast,  the  administrator  of  an  ECE  is  required  to  file 
fbir  3  years  fblk>wing  an  origination. 

Whether  or  not  an  entity  is  a  MEWA  or  ECE  is 
determined  by  the  administrator  acting  in  good  faith. 
Therefore,  if  an  administrator  makes  a  good  faith 
determination  at  the  time  of  the  filing  that  the  entity  is 
maintained  pursuant  to  one  or  more  collective  bargaining 
agreements,  then  the  entity  is  an  ECE.  Moreover,  if  the 
administrator  makes  a  further  good  faith  determination  at 
the  time  of  the  filing  that  the  ECE  is  not  required  to  file 
t>ecause  its  most  recent  originatfon  was  more  than  3  years 
ago.  then  a  filing  is  not  required.  Even  if  the  entity  is  later 
determined  to  t>e  a  MEWA,  filings  are  not  required  prior  to 
the  determination  that  the  entity  is  a  MEWA  if  at  the  time 
the  filings  were  due.  the  administrator  made  a  good  faith 
determinatfon  that  the  entity  was  an  ECE.  However,  filings 
are  required  for  the  years  after  the  determination  that  the 
entity  is  a  MEWA. 

In  conti'ast,  while  an  administiator's  good  faith 
determir>ation  that  an  entity  is  an  ECE  may  eliminate  the 
requirement  that  the  administrator  of  the  entity  file  under 
this  sectfon  for  more  than  3  years  after  the  entity's 
origination  date,  the  administrator's  determination  does  not 
affect  the  applicat>ility  of  State  law  to  the  entity. 
Accordingly,  incorrectly  claiming  the  exception  may 
eliminate  the  need  to  file  under  this  section,  if  the  claiming 
of  the  exception  is  dor>e  in  good  faith.  However,  the 
claiming  of  the  exception  for  ECEs  urxler  this  filing 
requirement  does  not  prevent  the  apphcation  of  State  law 
to  an  entity  that  is  later  determined  to  t>e  a  MEWA.  This  is 
because  the  filing,  or  the  failure  to  file,  under  this  section 
does  not  in  any  way  affect  the  application  of  State  law  to  a 
MEWA. 


1.3  When  to  File 

General  Rule 

The  administrator  of  a  MEWA  or  ECE  that  is  required  to 
file  rrujst  file  tfie  Form  M-1  no  fater  than  March  1  followir>g 
any  calendar  year  for  which  a  filing  is  required  (unless 
March  1  is  a  Saturday.  Sunday,  or  Federal  holklay,  in  whk:h 
case  the  form  must  be  filed  no  fater  than  the  folkMving 
txisiness  day). 

90-Day  Origination  Report 

In  general,  an  expedited  filing  is  also  required  after  a 
MEWA  or  ECE  is  originated.  To  satisfy  this  requiremerrt. 
the  administrator  nmjst  complete  and  file  the  Form  M-1 
within  90  days  of  the  date  the  MEWA  or  ECE  is  originated 
(unless  the  last  day  of  the  90-day  period  is  a  Saturday. 
Sunday,  or  Federal  holklay.  in  which  case  the  form  must  be 
filed  no  later  than  the  following  t)usiness  day). 
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Exception  to  the  90-Day  Origination  Report  Requirement 
No  90-Day  Origination  Report  is  required  if  the  entity  was 
originated  in  Octot)er.  November,  or  December. 

Extensions 

A  one-time  extension  of  time  to  file  will  automatically  be 
granted  if  the  administrator  of  the  MEWA  or  ECE  requests 
an  extensfon.  To  request  an  extension,  the  administiator 
must:  (1)  complete  Parts  I  and  II  of  the  Form  M-1  (and 
check  Box  B(3)  in  Part  I);  (2)  sign,  date,  and  type  Vne 
administrator's  name  at  the  end  of  the  form;  and  (3)  file  this 
request  for  extension  no  later  than  the  normal  due  date  for 
the  report.  In  such  a  case,  the  administrator  will  have  an 
additional  60  days  to  file  a  completed  Form  M-1 .  A  copy  of 
this  request  for  extension  must  be  attached  to  Uie 
completed  Form  M-1  when  filed. 


1.4  Where  to  File 

Completed  copies  of  the  Form  M-1  should  t>e  sent  to: 
Public  Documents  Room,  PWBA 
Room  N-1513,  U.S.  Department  of  Labor 
200  Constitutfon  Avenue.  N.W. 
Washington,  DC  20210 


1.5  Penalties 

ERISA  provides  for  the  assessment  or  imposition  of  a 
penalty  for  failure  to  file  a  report,  failure  to  file  a  completed 
report,  and  late  filings.  In  the  event  of  no  filing,  an 
incomplete  filing,  or  a  late  filing,  a  penalty  may  apply  of  up 
to  $1 ,000  a  day  for  each  day  that  the  administrator  of  the 
MEWA  or  ECE  fails  or  refuses  to  file  a  complete  report  (or 
a  higher  amount  if  adjusted  pursuant  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of  1996).  In  addition, 
certain  other  penalties  may  apply. 


2.2  The  90-Day  Origination  Report 

When  a  MEWA  or  ECE  is  originated,  a  90-Day  Originatfon 
Report  is  generally  required.  (See  Section  1 .3  on  When  to 
File).  When  filing  a  90-Day  Origination  Report,  the 
administrator  is  required  to  complete  the  Form  M-1  using 
information  based  on  at  least  60  continuous  days  of 
operation  by  the  MEWA  or  ECE. 

Remember,  there  is  an  exception  to  the  90-Day 
Origination  Report  requirement.  No  90-Day  Origination 
Report  is  required  if  the  entity  was  originated  in  October, 
November,  or  December. 


2.3  Signature  and  Date 

The  administrator  must  sign  and  date  the  report.  The 
signature  must  t>e  original.  The  name  of  the  individual  who 
signed  as  the  administrator  must  t>e  typed  or  printed 
cleariy  on  the  line  under  the  signature  line. 


2.4  Attaching  Additional  Pages 

If  more  space  is  needed  to  complete  any  Item  on  the  Form 
M-1 ,  additional  pages  may  be  attached.  Additional  pages 
must  be  the  same  size  as  this  form  (SV?"  x  1 1')  and  should 
include  the  name  of  the  MEWA  or  ECE.  the  Item  numt)er, 
and  the  word  "Attachment"  in  the  upper  right  comer.  In 
addition,  the  attachment  for  any  item  should  t>e  in  a  format 
similar  to  that  item  on  the  form. 


2.5  Amended  Report 

To  correct  errors  and/or  omissions  on  a  previously  filed 
Form  M-1,  submit  a  completed  Form  M-1  with  Part  I,  Box 
B(2)  checked  and  an  original  signature.  When  filing  an 
amended  report,  answer  all  questions  and  circle  the 
amended  line  numbers. 


SECTION  2 

2.1  Year  to  be  Reported 

general  Rule 

The  administrator  of  a  MEWA  or  ECE  that  is  required  to 
file  should  complete  the  form  using  the  previous  calendar 
year's  information.  (For  example,  for  a  filing  due  by  March 
1,  2003,  calendar  year  2002  information  should  be  used.) 

Fiscal  Year  Exception 

The  administrator  of  a  MEWA  or  ECE  that  is  required  to 
file  may  report  usir)g  fiscal  year  information  if  the 
administrator  of  the  MEWA  or  ECE  has  at  least  6 
continuous  months  of  fiscal  year  information  to  report. 
(Thus,  for  example,  for  a  filing  that  is  due  by  March  1, 
2003,  fiscal  year  2002  information  may  be  used  if  the 
administrator  has  at  least  6  continuous  months  of  fiscal 
year  2002  information  to  report.)  In  this  case,  the 
administrator  shoukl  check  Box  A(2)  in  Part  1  and  specify 
the  fiscal  year. 


SECTION  3 

Important:  "Yes/No"'questions  must  be  marked  "Yes"  or 
"No."  but  not  txjth.  "N/A"  is  not  an  acceptable  response 
unless  expressly  permitted  in  the  instructions  to  that  line. 

3.1  Line-By-Line  Instructions 

Part  I  -  Report  Identification  Information 
Complete  eiUier  Item  A  or  Item  B,  as  applicable.  - 

Annual  Reports:  If  this  is  an  annual  report,  check  eitf)er 
boxA(1)orboxA(2). 

Box  A(1):  Check  this  box  if  calendar  year  information  is 
being  used  to  complete  this  report.  (See  Section  2.1  on 
Year  to  be  Reported.) 

Box  A(2):  Check  this  t)Ox  if  fiscal  year  information  is 
being  used  to  complete  this  report.  Also  specify  the  fiscal 
year  (For  example,  if  fiscal  year  2002  information  is  being 
used  instead  of  calendar  year  2002  information,  specify 
the  dates  the  fiscal  year  begins  and  ends.)  (S&S  Section 
2.1  on  Year  to  be  Reported.) 
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Special  Filings:  If  this  is  a  special  filing,  check  either  box 
B(1).  lX3xB(2),  orboxB(3). 

Box  B<1):  Check  this  box  if  the  filing  is  a  90-Oay 
Originatkjn  Report.  (Sfifi  Section  1  2  on  Who  Must  File, 
Section  1 .3  on  When  to  File,  and  Section  2.2  on  90-Day 
Origination  Reports.) 

Box  B<2):  Check  this  box  If  the  filing  is  an  Amended 
Report.  (See  Section  2.5  on  Amended  Reports.) 

Box  B<3):  Check  this  box  if  the  administrator  of  the 
MEWA  or  ECE  is  requesting  an  extension.  (SfiS  Section 
1.3  on  When  to  File.) 

Final  Reports:  Check  the  box  in  Item  C  if  the 
administrator  does  not  intend  to  File  a  Form  M-1  next  year. 
For  example,  if  this  is  the  third  filing  following  an  origination 
for  an  ECE,  or  if  a  MEWA  has  ceased  operations,  the 
administrator  should  check  this  box. 

Part  II  -  MEWA  or  ECE  Identification  Information 

Kems  la  tttrough  Id:  Enter  the  name,  address,  and 
telephone  numt>er  of  the  MEWA  or  ECE.  and  any 
empfoyer  identification  number  (EIN)  and  plan  numt>er 
(PN)  used  by  the  MEWA  or  ECE  in  reporting  to  the 
Department  of  Labor  or  the  Internal  Revenue  Service.  If 
the  MEWA  or  ECE  does  not  have  any  EINs  associated 
with  it,  leave  Item  1c  blank.  If  the  MEWA  or  ECE  does  not 
have  any  PNs  associated  with  it,  leave  Item  Id  blank.  In 
answering  these  questions,  list  only  EINs  and  PNs  used  by 
the  MEWA  or  ECE  itself  and  not  those  used  by  group 
health  plans  or  employers  that  purchase  coverage  through 
the  MEWA  or  ECE.  For  more  information  on  EINs  or  PNs. 
see  Sectfon  1 . 1  on  Definitions. 

Hems  2a  through  2c:  Enter  the  name,  address,  and 
telephone  numt)er  of  the  administrator  of  the  MEWA  or 
ECE,  and  the  EIN  used  by  the  administrator  in  reporting  to 
the  Department  of  Labor  or  the  Internal  Revenue  Service. 
For  this  purpose,  use  only  an  EIN  associated  with  the 
administrator  as  a  separate  entity.  Do  not  use  any  EIN 
associated  with  the  MEWA  or  ECE  itself.  For  more 
information  on  the  definition  of  "administrator,"  and  on  EINs 
Of  PNs,  see  Section  1 . 1  on  Definitions. 

Kams  3a  tttrough  3c:  Enter  the  name,  address,  and 

telephone  numt)er  of  the  entity  sponsoring  the  MEWA  or 
ECE,  and  any  EIN  used  by  the  sponsor  in  reporting  to  the 
Department  of  Lat)or  or  the  Internal  Revenue  Service.  For 
this  purpose,  use  only  an  EIN  associated  with  the  sponsor 
Do  not  use  any  EIN  associated  with  the  MEWA  or  ECE 
itself.  For  more  information  on  the  definition  of  "sponsor," 
and  on  EINs  or  PNs,  see  Section  1  1  on  Definitions.  If 
there  is  no  such  entity,  leave  Item  3  blank  and  skip  to 
Item  4. 

Part  III  -  Registration  Information 

Kem  4:  Enter  the  date  the  MEWA  or  ECE  was  most 
recently  "originated "  For  this  purpose,  see  the  definition  of 
"originated"  in  Section  1.1. 


Item  5:  Complete  the  chart.  If  the  report  is  a  90-Day 
Origination  Report,  complete  this  item  with  information  that 
is  current  as  of  the  60th  day  following  the  origination  date. 
Otherwise,  complete  this  item  with  information  that  is 
current  as  of  the  last  day  of  the  year  to  be  reported.  (See 
Section  2.1  on  Year  to  be  Reported.)  When  completing  the 
chart,  complete  Item  5a  first.  Then  for  each  row,  complete 
Item  5b  through  Item  5g  as  it  applies  to  the  State  listed  in 
Item  5a. 

Item  5a.  Enter  all  States  in  which  the  MEWA  or  ECE 
provides  benefits  for  medical  coverage.  For  this  purpose, 
list  the  State(s)  where  the  employers  (of  the  employees 
receiving  coverage)  are  domiciled.  In  answering  this 
question,  a  'State'  includes  any  State  of  the  United  States, 
the  District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  Wake  Island,  and  the  Northern 
Mariana  Islands.  Enter  one  State  per  row. 

Item  5b.  For  each  State  listed  in  Item  5a,  specify 
whether  the  MEWA  or  ECE  is  licensed  or  otherwise 
authorized  to  operate  as  a  health  insurance  issuer  in  the 
State  listed  in  that  row.  (For  a  definition  of  the  term  "health 
insurarK:e  issuer,"  see  Section  1.1.)  For  more  information 
on  wfiether  an  entity  that  is  a  licensed  or  registered  MEWA 
in  a  State  meets  the  definition  of  a  health  insurance  issuer 
in  that  State,  contact  the  State  Insurance  Department. 

Item  5c.  For  each  "yes"  answer  in  Item  5b,  enter  the 
National  Association  of  Insurance  Commissioners  (NAIC) 
numt)er 

Item  5d.  For  each  'no"  answer  in  Item  5b,  specify 
whether  the  MEWA  or  ECE  is  fully  insured  through  one  or 
more  health  insurance  issuers  in  each  State. 

Item  5e.  For  each  "yes'  answer  in  Item  5d,  enter  the 
name  of  the  insurer  and  its  NAIC  number  (if  available).  If 
there  is  more  than  one  insurer,  enter  all  insurers  and  their 
NAIC  numbers  (if  applicable). 

Item  5f  In  each  State  listed  in  Item  5a,  specify  whether 
the  MEWA  or  ECE  has  purchased  any  stop-loss  coverage. 
For  this  purpose,  stop-loss  coverage  includes  any 
coverage  defined  by  the  State  as  stop-loss  coverage.  For 
this  purpose,  stop-loss  coverage  also  includes  any 
financial  reimtxjrsement  instrument  that  is  related  to 
liability  for  the  payment  of  health  claims  by  the  MEWA  or 
ECE,  including  reinsurance  and  excess  loss  insurance. 

Item  5g.  For  each  "yes"  answer  in  Item  5f,  enter  the 
name  of  the  stop-loss  insurer  and  its  NAIC  number 
(if  available).  If  there  is  more  than  one  stop-loss  insurer, 
enter  all  stop-loss  insurers  and  their  NAIC  numt)ers 
(if  applicable). 

Hem  6:  Of  the  States  identified  in  Item  5a,  identify  all 
States  in  which  the  MEWA  or  ECE  conducted  20  percent 
or  more  of  its  tHisiness  (based  on  the  number  of 
participants  receiving  coverage  for  medical  care  under  the 
MEWA  or  ECE). 

For  example,  consider  a  MEWA  that  offers  or  provides 
coverage  to  the  employees  of  six  employers.  Two 
employers  are  located  in  State  X  and  70  participants  in  tt>e 
MEWA  receive  coverage  through  these  two  employers. 
Three  employers  are  located  in  State  Y  and  30  participants 
in  the  MEWA  receive  coverage  through  these  three 
enr^)loyers.  Finally,  one  employer  is  located  in  State  Z  and 
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200  participants  in  the  MEWA  receive  coverage  through 
this  empk>yer.  In  this  example,  the  administrator  of  the 
MEWA  should  specify  State  X  and  State  Z  under  Item  6 
because  the  MEWA  conducts  23V3  percent  of  its  txisiness 
in  State  X  (70/300  =  237,  percent)  and  66^/3  percent  of  its 
business  in  State  Z  (200/300  =  66^/3  percent).  However, 
the  administrator  should  not  specify  State  Y  t>ecause  the 
MEWA  conducts  only  10  percent  of  its  t>usiness  in  State  Y 
(30/300  =  10  percent). 

If  the  report  is  a  90-Day  Origination  Report,  complete 
this  item  with  information  that  is  current  as  of  the  60th  day 
following  the  origination  date.  Otherwise,  complete  this 
item  with  information  that  is  current  as  of  the  last  day  of  the 
year  to  k>e  reported.  (See  Section  2.1  on  Year  to  be 
Reported.) 

ttem  7:  Identify  the  total  numt>er  of  participants  covered 
under  the  MEWA  or  ECE.  For  more  information  on 
determining  the  number  of  participants,  see  the 
Department  of  Labor's  regulations  at  29  CFR  2510.3-3(d). 

If  the  report  is  a  90-Day  Origination  Report,  complete 
-this  item  with  information  that  is  current  as  of  the  60th  day 
following  the  origination  date.  Otherwise,  complete  this 
item  with  informatkxi  that  is  current  as  of  the  last  day  of  the 
year  to  be  reported.  (See  Section  2.1  on  Year  to  be 
Reported.) 

Part  IV  -  Information  tor  Compliance  with  Part  7  of  ERISA 

Background  Information  on  Part  7  of  ERISA:  On  August 
21,  1996,  the  Health  Insurance  Portability  and 
/Vccountability  Act  of  1996  (HIRAA)  was  enacted.  On 
September  26,  1996,  both  the  Mental  Health  Parity  Act  of 
1996  (MHRV)  and  the  Newborns'  and  Mothers'  Health 
Protection  Act  of  1996  (Newborns'  Act)  were  enacted.  On 
October  21.  1998,  the  Women's  Health  and  Cancer  Rights 
Act  of  1998  (WHCRA)  was  enacted.  All  of  the  foregoing 
laws  amended  Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of 
ERISA  with  new  requirements  for  group  health  plans.  With 
respect  to  most  of  these  requirements,  corresponding 
provisions  are  contained  in  Chapter  100  of  Subtitle  K  of 
the  Internal  Revenue  Code  (Code)  and  Title  XXVII  of  the 
Publk:  Health  Service  Act  (PHS  Act).  These  provisfons 
generally  are  substantively  identical. 

The  Departments  of  Labor,  the  Treasury,  and  Health  and 
Human  Services  first  issued  interim  final  regulations 
implementing  HIPAA's  portability,  access,  and  renewability 
provisions  on  April  1,  1997  (published  in  the  Federal 
Register  on  April  8, 1997,  62  FR  16893).  Two  clarifications 
of  the  HIFAA  regulations  were  published  in  the  Federal 
Register  on  December  29, 1997.  at  62  FR  67687. 
Regulations  implementing  the  MHRA  provisions  were 
published  in  the  Federal  Register  on  December  22, 1997, 
at  62  FR  66931 .  Also,  regulations  implementing  the 
substantive  provisk>ns  of  the  Newtxxns'  Act  were 
published  in  the  Federal  Register  on  October  27, 1998,  at 
63  FR  57545.  Moreover,  the  notice  requirements  with 
respect  to  group  health  plans  that  provide  coverage  for 
maternity  or  newtxxn  infeint  coverage  are  described  in  tfie 
Department  of  Labor's  summary  plan  description  content 
regulations  at 


2520.102-3(u).  Finally,  the  Department  of  Labor  has 
published  two  sets  of  informal,  question-and-answer 
guidance  on  WHCRA.  These  sets  of  question-arxj-answer 
guidance  are  available  on  the  Department's  websrte  at 
www.dol.gov/pwrba  and  from  PWBA's  toll-free  hotline  at 
1-866-275-7922. 

General  Information  Regarding  the  Applicability  of 
Part  7:  In  general,  the  foregoing  provisions  apply  to  group 
health  plans  and  health  insurance  issuers  in  connection 
with  a  group  health  plan. 

Many  MEWAs  and  ECEs  are  group  health  plans  or 
health  insurance  issuers.  However,  even  if  a  MEWA  or 
ECE  is  neither  a  group  health  plan  nor  a  health  insurance 
issuer,  if  the  MEWA  or  ECE  offers  or  provides  benefits  for 
medical  care  through  one  or  more  group  health  plans,  tfie 
coverage  is  required  to  comply  with  Part  7  of  ERISA  and 
the  MEWA  or  ECE  is  required  to  complete  Items  8a 
through  9d. 

Relation  to  Other  Laws:  States  may,  under  certain 
circumstances,  impose  stricter  laws  with  respect  to  health 
insurance  issuers.  Generally,  questions  concerning  State 
laws  shoukj  be  directed  to  that  State's  Insurance 
Department 

For  More  Information:  PWBA  has  published  two 
compliance  assistance  put)lications  on  these  recent  health 
care  laws.  The  first,  'Compliance  Assistance  Guide: 
Recent  Changes  in  Health  Care  Law,"  includes  - 

comprehensive  information  on  HIPAA,  MHPA,  the 
Newtxjms'  Act.  and  WHCRA.  The  second,  "Compliance 
/Assistance  for  Group  Health  Plans:  HIPAA  and  Other 
Recent  Health  Care  Laws'  provides  key  compliance 
considerations  for  group  health  plans.  You  may  obtain 
these  put)lications,  or  speak  to  a  k>enefits  advisor  atx>ut 
these  laws,  by  calling  the  PWBA  toll-free  hotline  at 
1-866-275-7922.  Thtese  booklets  are  also  available  on  the 
Internet  at:  www.dol.gov/pwt>a. 

Items  8a  and  8b:  With  respect  to  Item  8a,  check  "yes'  or 
"no'  as  applicat)le.  For  this  purpose,  do  not  include  any 
audit  that  does  not  resuK  in  required  corrective  action.  If 
you  answer  "yes"  under  Item  8a,  identify,  in  Item  8b,  any 
such  litigation  or  enforcement  proceeding. 

Item  9a:  The  HIPAA  portability  requirements  added 
sections  701 ,  702,  and  703  of  ERISA. 

Gerieral  Applk:ability.  In  general,  you  shoukJ  answer 
'yes'  or  "no'  to  this  questkxi  if  you  are  the  administrator  of 
a  MEWA  or  ECE  that  is  a  group  health  plan  or  if  you  are 
providing  benefits  for  medical  care  to  employees  through 
one  or  more  group  health  plans. 

Exceptions.  You  may  answer  "IM/A"  if  either  of  tt>e 
following  paragraphs  apply: 

(1)  The  MEWA  or  ECE  is  a  small  health  plan  (as 
described  in  section  732(a)  of  ERISA  and  2590.732(a)  of 
the  Department's  regulations). 
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(2)  The  MEWA  or  ECE  offers  coverage  only  to  small 
group  health  plans  (as  described  in  section  732(a)  of 
ERISA  and  2590.732(a)  of  the  Departments  regulations). 

Worksheet.  For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliance  with  these  provisions.  Worksheet  A 
may  be  helpful. 

Rem  9b:  MHPA  added  section  712  of  ERISA. 

General  Applicabilitv.  In  general,  you  should  answer  'yes" 
or  "no"  to  this  question  if  you  are  the  administrator  of  a 
MEWA  or  ECE  that  is  a  group  health  plan  or  if  you  are 
providing  t>enefits  for  medical  care  to  employees  through 
one  or  more  group  health  plans. 

Exceptions.  You  may  answer  "N/A'  if  any  of  the  foltowing 
paragraphs  apply: 

(1)  The  MEWA  or  ECE  is  a  small  group  health  plan  (as 
described  in  section  732(a)  of  ERISA  and  2590  732(a)  of 
the  Department's  regulations). 

(2)  The  MEWA  or  ECE  offers  coverage  only  to  small 
group  health  plans  (as  described  in  section  732(a)  of 
£RISA  and  2590.732(a)  of  the  Departments  regulations). 

(3)  The  MEWA  or  ECE  does  not  provkle  both  medical/ 
surgk:al  (benefits  and  mental  health  t)enefits 

(4)  The  MEWA  or  ECE  offers  or  provides  coverage  only 
to  small  employers  (as  described  in  the  small  employer 
exemptjon  contained  in  section  712(c)(1)  of  ERISA  and 
2590.712(e)  of  the  Department's  regulations). 

(5)  The  coverage  has  satisfied  the  requirements  for  the 
increased  cost  exemption  (descrit>ed  in  sectk>n  712(c)(2) 
of  ERISA  and  2590.712(f)  of  the  Department's 
regulatkKis) 

Worksheet.  For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliance  with  tfiese  provisions,  Worksheet  B 
may  be  helpful. 

Nem  9c:  The  Newtxxns'  Act  added  section  71 1  of  ERISA. 

General  Applicability.  In  general,  you  should  answer 
"yes"  or  "no"  to  this  question  if  you  are  the  administrator  of 
a  MEWA  or  ECE  that  is  a  group  health  plan  or  if  you  are 
providing  benefits  for  medical  care  to  employees  through 
one  or  more  group  health  plans. 

Exceptions.  You  may  answer  *f4/A"  if  either  of  the 
following  paragraphs  apply: 

(1)  The  MEWA  or  ECE  does  not  provide  t)enefits  for 
hospital  lengths  of  stay  in  connection  with  chtUbirth. 

(2)  The  MEWA  or  ECE  is  subject  to  State  law  regulating 
such  coverage,  instead  of  the  federal  Newtx)ms'  Act 
requirements,  in  all  States  identified  in  Item  5a,  in 
accordance  with  section  71 1(f)  of  ERISA  and  2590.71 1(e) 
of  the  Department's  regulations. 

Worksheet.  For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliarKe  with  these  provisions.  Worksheet  C 
may  be  helpful. 


ttem  9d:  WHCRA  added  section  71 3  of  ERISA. 

General  Applicability.  In  general,  you  should  answer 
"yes"  or  "no"  to  this  question  if  you  are  the  administrator  of 
a  MEWA  or  ECE  that  is  a  group  health  plan  or  if  you  are 
providing  t>enefits  for  medical  care  to  employees  through 
one  or  more  group  health  plans. 

Exceptions.  You  may  answer  "N/A"  if  any  of  the  following 
paragraphs  apply: 

(1)  The  MEWA  or  ECE  is  a  small  health  plan  (as 
described  in  section  732(a)  of  ERISA  and  2590.732(a)  of 
the  Department's  regulations). 

(2)  The  MEWA  or  ECE  offers  coverage  only  to  small 
group  health  plans  (as  described  in  section  732(a)  of 
ERISA  and  2590.732(a)  of  the  Departments  regulatkxis). 

(3)  The  MEWA  or  ECE  does  not  provide  medical/ 
surgical  benefits  with  respect  to  a  mastectomy. 

Worksheet.  For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliance  with  these  provisions.  Worksheet  D 
may  t>e  helpful. 


3  J  Voluntary  Worksheets 

Voluntary  worksheets,  which  may  be  used  to  help  assess 
an  entity's  compliance  with  Part  7  of  ERISA,  are  included 
on  tf>e  following  pages  of  these  instructions.  These 
worksheets  may  also  be  helpful  in  answering  Items  9a 
through  9d  of  the  Form  M-1 . 


Paperwork  Reduction  Act  Notice 

We  ask  for  the  information  on  this  form  to  carry  out  the  law 
as  specified  in  ERISA.  You  are  required  to  give  us  the 
inforrnatfon.  We  need  It  to  determine  whether  the  MEWA  or 
ECE  is  operating  according  to  law.  You  are  not  required  to 
respond  to  this  collection  of  information  unless  it 
displays  a  current,  valid  0MB  control  number. 

The  average  bme  needed  to  complete  and  file  the  form  is 
estimated  befow.  These  times  will  vary  depending  on 
irxJivklual  circumstances. 

Learning  alXMJt  the  law  or  tlM  form:  2  hrs. 

Preparing  the  form:  50  min.  - 1  hr.  and  35  min. 
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Worksheet  A 
(Form  M-1) 


Determining  Compliance  with  the  HIPAA 

Provisions  in  Part  7  of  Subtitle  &  of  Title  I 

of  ERISA 

Do  NOT  file  this  worksheet. 


Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


This  worksheet  may  t>e  used  to  help  assess  an  entity's  compliance  with  the  HIPAA  provisions  of  Part  7  of  Subtitle  B  of 
Title  I  (f^rt  7)  of  the  Employee  Retirement  Income  Security  Act  of  1974,  as  amended  (ERISA).  However,  it  is  not  a. 
complete  description  of  all  the  provisions  and  is  not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this 
worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-1. 

If  you  answer  "No"  to  any  of  the  questions  t>eiow,  you  should  review  your  entity's  operations  because  the  entity 
may  not  be  in  full  compliance  with  the  HIPAA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  these 
questions  or  want  additional  guidance,  you  should  contact  the  U.S.  Department  of  Labor's  Pension  and  Welfare 
Benefits  Administration  (PWBA)  office  in  your  region  or  consult  with  legal  counsel  or  a  professional  employee 
benefits  advisor. 

(1)  Does  the  coverage  provided  by  the  MEWA  or  ECE  issue  complete  certificates  of  creditable  coverage  automatically  to 
irKJividuals  who  lose  coverage  under  the  MEWA  or  ECE  and  to  individuals  upon  request?  ■  ......  UYes   3  No 

•  Section  701(e)  of  ERISA  and  §  2590.701-5  of  the  Department's  regulations  require  group  health  plans  and  group 
health  insurance  issuers  to  issue,  free  of  charge,  certificates  of  creditable  coverage  automatically  to  individuals 
who  lose  coverage  and  to  any  individual  upon  request. 

•  To  be  complete,  the  certificate  must  include:  the  date,  the  name  of  the  plan,  the  participant  and/or  beneficiary's 
name  and  identification  information,  the  plan  administrator's  contact  information  (name,  address,  and  telephone 
numt)er,  a  telephone  number  to  call  for  further  information  (if  different  than  the  plan  administrator's  number)),  and 
the  individual's  creditable  coverage  information,  as  descrit>ed  below.  (**TIP:  Don't  forget  dependent  information.) 

•  With  respect  to  an  individual's  creditable  coverage  information,  the  certificate  must  reflect  either:  (1)  that  an 
individual  has  at  least  18  months  of  creditable  coverage;  or  (2)  the  date  any  waiting  period  (or  affiliation  period) 
t>egan  and  the  date  creditable  coverage  began.  In  addition,  the  certificate  must  reflect  either:  (1)  the  date 
creditable  coverage  ended;  or  (2)  that  coverage  is  continuing.  ("TIP:  Don't  forget  waiting  period  information.) 

•  For  a  certificate  issued  automatically  upon  loss  of  coverage,  the  certificate  should  reflect  the  last  continuous  period 
of  coverage.  For  a  certificate  issued  upon  request,  the  certificate  should  reflect  each  period  of  continuous 
coverage  that  the  individual  had  in  the  24  months  prior  to  the  date  of  request  (up  to  18  months  of  creditable 
coverage). 

•  Most  health  coverage  is  creditable  coverage.  However,  coverage  consisting  solely  of  excepted  benefits  is  not 
creditable  coverage.  Examples  of  t>enefits  that  may  be  excepted  benefits  include  limited-scope  dental  benefits, 
limited-scope  vision  benefits,  hospital  indemnity  benefits,  and  Medicare  supplemental  benefits. 

•  If  you  have  a  question  about  whether  health  coverage  offered  by  a  MEWA  or  ECE  is  creditable  coverage  or  is 
coverage  consisting  solely  of  excepted  benefits,  contact  PWBA  toll-free  at  1-866-275-7922. 

(2)  Does  the  coverage  provided  t}y  the  MEWA  or  ECE  make  available  a  procedure  for  individuals  to  request  and  receive 
certificates? □  Yes  □  No 

•  Section  2590.701 -5(a)(4)(ii)  of  the  Department's  regulations  requires  group  health  plans  and  group  health 
insurance  issuers  to  establish  a  procedure  for  individuals  t^  request  and  receive  certificates. 


(3)    If  the  coverage  provided  by  the  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion  period,  are  notices 

provided  informing  individuals  of  the  exclusion,  the  terms  of  the  exclusion,  and  the  right  of  individuals  to  demonstrate 
creditable  coverage  to  reduce  the  period  of  the  exclusion? □  Yes    J  No    3  N/A 

•  Section  2590.701-3(c)  of  the  Department's  regulations  prohibits  a  group  health  plan,  and  a  group  health  insurance 
issuer,  from  imposing  a  preexisting  condition  exclusion  with  respect  to  a  participant  or  a  dependent  of  the 
participant  before  notifying  the  participant,  in  writing,  of  the  existence  and  terms  of  any  preexisting  condition 
exclusion  under  the  plan  and  of  the  rights  of  individuals  to  (Remonstrate  credrtaWe  coverage. 

Question  #3  is  continued  on  the  next  page. 
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•  *TIP:  Check  for  "hidden"  preexisting  condition  exclusion  periods    Coverage  or  exclusion  provisions  that  limit 
benefits  based  on  the  fact  that  a  condition  was  present  before  an  individual's  effective  date  of  coverage  are 
preexisting  condition  exclusions  and  must  either  be  eliminated,  or  must  comply  with  HIRAA's  limitations  on 
preexisting  condition  exclusion  periods,  including  this  general  notice  provision,  the  individual  notice  provision 
described  in  Question  #4.  and  HIPAAs  other  limits  on  preexisting  condition  exclusion  periods,  described  in 
Question  #5. 

•  The  description  of  the  rights  of  individuals  to  demonstrate  creditat>le  coverage  includes  a  description  of  the  right  of 
the  individual  to  request  a  certificate  from  a  prior  plan  or  issuer,  if  necessary,  and  a  statement  that  the  current  plan 
or  issuer  will  assist  in  obtaining  a  certificate  from  any  prior  plan  or  issuer,  if  necessary. 

(4)  If  the  coverage  provided  by  the  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion  period,  are  letters  of 
determination  and  notification  of  creditable  coverage  provided  within  a  reasonable  time  after  the  receipt  of  individuals' 
creditable  coverage  information? □  Yes   U  No   Q  N/A 

•  Section  2590.701-5{d)  of  the  Department's  regulations  states  that,  within  a  reasonable  time  following  receipt  of 
evidence  of  creditable  coverage,  a  plan  or  issuer  seeking  to  impose  a  preexisting  condition  exclusion  with  respect 
to  an  individual  is  required  to  disclose  to  the  individual,  in  writing,  its  determination  of  any  preexisting  condition 
exclusion  period  that  applies  to  the  individual,  and  the  basis  for  such  determination,  including  the  source  and 
substance  of  any  information  on  which  the  plan  or  issuer  relied. 

•  In  addition,  the  plan  or  issuer  is  required  to  provide  the  individual  with  a  written  explanation  of  any  appeal 
procedures  established  by  the  plan  or  issuer  and  with  a  reasonable  opportunity  to  submit  additional  evidence  of 
creditable  coverage. 

(5)  If  the  coverage  provided  by  the  MEWA  or  ECE  imposes  a  preexisting  cofKJition  exclusion,  does  it  comport  with 
HIFWA's  other  limitations  on  preexisting  condition  exclusions? QYes  □  No    QN/A 

•  **nP:  Again,  check  for  "hidden"  preexisting  condition  exclusion  periods.  Coverage  or  exclusion  provisions  that  limit 
benefits  based  on  the  fact  that  a  condition  was  present  before  an  individual's  effective  date  of  coverage  are 
preexisting  condition  exclusions  and  must  either  be  eliminated  or  must  comply  with  HIPAAs  limitations  on 
preexisting  condition  exclusion  periods. 

•  Section  701(a)(1)  of  ERISA  and  §  2590.701 -3(a)(1)(i)  of  the  Department's  regulations  provide  that  a  plan  or  issuer 
may  impose  a  preexisting  condition  exclusion  period  only  if  it  relates  to  a  condition  for  which  medical  advice, 
diagnosis,  care,  or  treatment  was  recommended  or  received  within  the  6-month  period  ending  on  the  individual's 
enrollment  date  in  the  plan  or  coverage.  (Therefore,  ger>etic  information  is  not  treated  as  a  preexisting  condition  in 
the  absence  of  a  diagnosis  of  the  condition  related  to  such  information.)  (In  addition,  for  hiealth  insurance  issuers, 
State  law  may  prescribe  a  shorter  period.than  the  6-month  period  that  generally  applies.) 

•  The  enrollment  date,  for  purposes  of  the  HIPAA  limitations  on  preexisting  condition  exclusion  periods,  is  the  first 
day  of  coverage  or,  if  there  is  a  waiting  period,  the  first  day  of  the  waiting  period.  ("TIP:  If  the  MEWA  or  ECE 
imposes  a  waiting  period,  ensure  that  the  6-month  look-back  period  ends  on  the  first  day  of  the  waiting  period,  not 
the  first  day  of  coverage.)  ^ 

•  Section  701(a)(2)  of  ERISA  and  §  2590.701-3(a)(1)(ii)  of  the  Department's  regulations  provide  that  any  preexisting 
condition  exclusion  period  is  limited  to  12  months  (18  months  for  late  enrollees)  after  an  individual's  enrollment 
date  in  the  plan  or  coverage   (For  health  insurance  issuers.  State  law  may  prescribe  a  shorter  period.)  (**nP:  If 
the  MEWA  or  ECE  imposes  a  waiting  period,  ensure  that  the  12-month  (or  18-month  for  late  enrollees)  maximum 
preexisting  condition  exclusion  period  begins  on  the  first  day  of  the  waiting  period,  not  the  first  day  of  coverage.) 

•  Section  701(a)(3)  of  ERISA  and  §  2590.701-3(a)(1)(iii)  of  the  Department's  regulations  provide  that  any  preexisting 
condition  exclusion  period  is  reduced  by  the  numt>er  of  days  of  an  individual's  creditable  coverage  prior  to  his  or 
her  enrollnrient  date. 

•  When  determining  the  number  of  days  of  creditable  coverage,  the  plan  or  issuer  is  not  required  to  take  into  account 
any  days  that  occur  prior  to  a  significant  break  in  coverage.  The  Federal  law  defines  a  significant  break  in  coverage 
as  a  t>reak  of  63  days  or  more.  However,  State  law  applicable  to  health  insurance  coverage  offered  or  provided  by 
health  insurance  issuers  may  provide  for  a  longer  period. 

'  •  In  any  case,  section  701(d)  of  ERISA  and  §  2590.701-3(b)  of  the  Department's  regulations  provide  that  a  group 
health  plan,  and  a  group  health  insurance  issuer,  may  not  impose  any  preexisting  condition  exclusion  period  with 
regard  to  a  child  who  enrolls  in  a  group  heath  plan  within  30  days  of  birth,  adoption,  or  placement  for  adoption  and 
who  does  not  incur  a  subsequent  significant  break  in  coverage.  In  addition,  a  group  health  plan,  and  a  group 
health  Insurance  issuer,  may  not  impose  a  preexisting  condition  exclusion  relating  to  pregnancy.  (For  health 
insurance  issuers.  State  law  may  further  restrict  the  extent  to  which  a  preexisting  condition  exclusfon  may  be 
imposed.) 
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(6)  Does  the  coverage  provided  by  the  MEWA  or  ECE  provide  notices  of  special  enrollment  rights  to  employees  who  are 
eligible  to  enroll  in  the  plan  or  coverage? J  Yes    J  No 

•  Section  2590.701-6(c)  of  the  Department's  regulations  requires  that,  on  or  before  the  time  an  emptoyee  is  offered 
the  opportunity  to  enroll  in  a  group  health  plan  or  coverage,  the  plan  or  issuer  provide  the  employee  with  a 
description  of  the  plan's  special  enrollment  rules. 

•  For  this  purpose,  the  plan  may  use  the  following  model  description  of  special  enrollment  rules; 

If  you  are  declining  enrollment  for  yourself  or  your  dependents  (including  your  spouse)  because  of  other  health 
insurance  coverage,  you  may  in  the  future  be  able  to  enroll  yourself  or  your  dependents  in  this  plan,  provided  that 
you  request  enrollment  within  30  days  after  your  other  coverage  ends.  In  addition,  if  you  have  a  new  dependent  as 
a  result  of  marriage,  birth,  adoption,  or  placement  for  adoption,  you  may  be  at>le  to  enroll  yourself  and  your 
dependents,  provided  that  you  request  enrollment  within  30  days  after  the  marriage,  birth,  adoption,  or  placement 
for  adoption. 

(7)  Does  the  coverage  provided  by  the  MEWA  or  ECE  provide  special  enrollment  rights  to  individuals  who  lose  other 
coverage  and  to  individuals  who  acquire  a  new  dependent,  if  they  request  enrollment  within  30  days  of  the  loss  of 
coverage,  marriage,  birth,  adoption,  or  placement  for  adoption?  J  Yes    J  No 

•  Section  701(f)  of  ERISA  and  §  2590.701-6  of  the  Department's  regulations  require  group  health  plans,  and  group 
health  insurance  issuers,  if  certain  conditions  are  met,  to  permit  an  employee  who  is  eligible,  but  not  enrolled,  for 
coverage  under  the  terms  of  the  plan  (or  a  dependent  of  such  an  employee  if  the  dependent  is  eligible,  but  not 
enrolled,  for  coverage  under  such  terms)  to  enroll  for  coverage  under  the  terms  of  the  plan  if  the  individual  either: 
(1)  has  a  new  dependent  through  marriage,  birth,  adoption,  or  placement  for  adoption;  or  (2)  loses  eligibility  for 
other  group  health  plan  or  health  insurance  coverage  or  employer  contritxitions  towards  the  other  coverage 
terminate. 

•  "TIP:  Ensure  that  the  MEWA  or  ECE  provides  special  enrollment  to  all  individuals  who  qualify.  Among  others,  this 
includes  indivkJuals  who  lose  eligibility  for  individual  market  coverage,  individuals  who  voluntarily  terminate 
employment  and  lose  group  health  plan  coverage  (even  if  they  are  eligible  for  COBRA  continuation  coverage), 
individuals  who  exhaust  COBRA,  children  who  "age  out"  of  eligibility  under  andher  parent's  group  health  plan, 
individuals  who  move  out  of  a  group  health  plan's  HMO  service  area,  and  individuals  whose  employers  cease 
contributing  towards  their  group  health  plan  coverage  (even  if  coverage  does  not  cease). 

•  For  individuals  who  special  enroll  after  marriage  or  loss  of  other  coverage,  coverage  must  be  made  effective  no 
later  than  on  the  first  day  of  the  first  calendar  month  foltowing  the  date  the  completed  request  for  enrollment  is 
received.  For  individuals  who  special  enroll  after  birth,  adoption,  or  placement  for  adoption,  coverage  must  be 
made  effective  no  later  than  the  date  of  such  birth,  adoption,  or  placement  for  adoption.  ("BE;  Ensure  that 
effective  dates  of  coverage  for  special  enrollees  are  correct.) 

•  For  State  laws  applicable  to  health  insurance  issuers  that  may  provide  individuals  with  additional  special  enrollment 
rights,  check  with  an  attorney  or  the  Insurance  Department  in  your  State. 

(8)  Does  the  coverage  provided  by  the  MEWA  or  ECE  have  rules  for  eligibility  (including  continued  eligibility)  that  comply 
with  the  nondiscrimination  requirements  that  prohibit  discrimination  against  any  individual  or  a  dependent  based, on 
any  health  factor? D  Yes   3  No 

•  Section  702(a)  of  ERISA  and  §  2590.702(a)  of  the  Departments  regulations  provide  that  a  group  health  plan,  and 
a  group  health  insurance  issuer,  may  not  estat)lish  rules  for  eligibility  (including  continued  eligibility,  ailes  defining 
any  applicable  waiting  periods,  and  rules  relating  to  late  and  special  enrollment)  of  any  individual  to  enroll  under 
the  terms  of  the  plan  based  on  a  health  foctor. 

•  The  health  factors  are:  health  status,  medical  condition  (including  both  physical  and  mental  illnesses),  claims 
experience,  receipt  of  health  care,  medical  history,  genetic  information,  evidence  of  insurability  (including 
conditions  arising  out  of  acts  of  domestic  violence  and  participation  in  activities  such  as  motorcycling, 
snowmobiling,  all-ten^in  vehicle  riding,  horseback  riding,  skiing,  and  other  similar  activities),  and  disability. 


Question  #8  is  continued  on  the  next  page. 
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•  These  rules  prohibit  discrimination  within  a  group  of  similarly  situated  individuals.  Under  §2590. 702(d)  of  the 
Department's  regulations,  plans  may  treat  distinct  groups  of  similarly  situated  individuals  differently,  if  the 
distinctions  t>etween  or  among  the  group  are  not  based  on  a  health  factor.  If  distinguishing  among  groups  of 
participants,  plans  and  issuers  must  base  distinctions  on  bona  fide  employment-based  classifications  consistent 
with  the  employer's  usual  business  practice   Whether  an  employment-based  classification  is  bona  fide  is  based  on 
relevant  facts  and  circumstances,  such  as  whether  the  employer  uses  the  classification  for  purposes  independent 
of  qualification  for  health  coverage   Bona  fide  employment-based  classifications  might  include:  full-time  versus 
part-time  employee  status;  different  geographic  location:  membership  in  a  collective  bargaining  unit;  date  of  hire  or 
length  of  service;  or  differing  occupations.  In  addition,  plans  may  treat  p>articipants  and  t)eneficiaries  as  two 
separate  groups  of  similarly  situated  individuals.  Plans  may  also  distinguish  among  tjeneficiaries.  Distinctions 
among  groups  of  beneficianes  may  be  based  on  bona  fide  employment-based  classifications  of  the  participant 
through  whom  the  beneficiary  is  receiving  coverage,  relationship  to  the  participant  (such  as  spouse  or  dependent), 
marital  status,  age  or  student  status  of  dependent  children,  or  any  other  tector  that  is  not  a  health  factor. 

•  Also,  nothing  prohibits  a  plan  from  establishing  more  tevoraUe  rules  for  eligitHlity  for  individuals  with  an  adverse 
health  tector,  such  as  disability. 

•  "HE:  Ensure  that  the  plan  does  not  require  individuals  to  present  evidence  of  insurability,  such  as  passing  a 
physical  exam,  providing  a  certificate  of  good  health,  or  demonstrating  good  health  through  answers  to  a  health 
care  questionnaire,  in  order  to  enroll  in  the  plan.  (This  is  a  violation,  even  if  the  plan  provision  is  imposed  only  at 
late  enrollment.) 

(9)  Does  the  coverage  (xovided  by  the  MEWA  or  ECE  comply  with  the  norKJiscrimination  rules  by  providing  benefits 
uniformly  to  participants  and  beneficiaries? QYes    QNo 

•  Under  §  2590.702(b)(2)  of  the  Department's  regulations,  a  plan  is  not  required  to  provide  any  benefits,  txit  t>enefits 
provided  must  be  uniformly  available  and  any  ber>efit  restrictions  must  be  applied  uniformly  to  all  similarly  situated 
individuals  and  cannot  be  directed  at  any  individual  participants  or  beneficiaries  based  on  a  health  factor.  (A  plan 
amendment  applicable  to  all  similarly  situated  individuals  and  made  effective  no  earlier  than  \he  first  day  of  the  next 
plan  year  is  not  considered  directed  at  individual  participants  and  beneficiaries.) 

(10)  If  the  coverage  provided  by  tf>e  MEWA  or  ECE  imposes  a  source-of-injury  restriction,  does  it  comply  with  the 
nondiscrimination  provisions? QYes    GNo    JN/A 

•  Under  §  2590.702(b)(2)(iii)  of  the  Department's  regulations,  plans  may  exclude  benefits  for  treatment  of  certain 
injuries  based  on  the  source  of  that  injury,  except  that  plans  may  not  exclude  t>enefits  otherwise  provided  for 
treatnr>ent  of  an  injury  if  that  injury  results  from  an  act  of  domestic  violence  or  a  medical  condition. 

■  **TIP:  An  example  of  a  permissit>le  source-of-injury  exclusion  would  include  a  plan  provision  that  provides  tjenefits 
for  head  injuries  generally,  but  excludes  benefits  for  head  injuries  sustained  while  participating  in  bungee  jumping, 
as  long  as  the  injuries  do  not  result  from  a  medical  condition  or  domestic  violence.  However,  an  example  of  an 
impermissible  source-of-injury  exclusion  would  include  a  plan  provision  that  excludes  coverage  for  self-infiicted 
injuries  (or  injuries  resulting  from  attempted  suicide)  if  the  injuries  are  otherwise  covered  by  the  plan  and  if  the 
injuries  are  the  result  of  a  medical  condition,  such  as  depression. 

(1 1 )  Does  the  coverage  provided  by  the  MEWA  or  ECE  comply  with  the  nondiscrimination  requirements  that  prohit>it 
requiring  any  individual  (as  a  condition  of  enrollment  or  continued  enrollment)  to  pay  a  premium  or  contribution  that  is 
greater  than  the  premium,  or  contribution,  for  a  similarly  situated  individual  enrolled  in  thispian  on  the  basis  of  any 
health  factor?  QYes   (J  No 

•  Section  702(b)  of  ERISA  and  §  2590.702(b)  of  the  Department's  regulations  provide  that  a  group  health  plan,  and 
a  group  health  insurance  issuer,  may  not  require  any  individual  (as  a  corxlition  of  enrollment  or  continued 
enrollment  under  the  plan)  to  pay  a  premium  or  contritxjtion  that  is  greater  than  the  premium  or  contribution  lor  a 
stmilariy  situated  individual  enrolled  in  the  plan  on  trie  basis  of  any  health  factor. 

•  Howvever.  nothing  restricts  the  amount  that  an  employer  may  be  charged  for  coverage  under  a  group  health  plan 
and  nothing  prevents  a  plan  or  issuer  from  establishing  premium  discounts  or  rebates  or  nrKXiifying  applicable 
copaynnents  or  deductibles  in  return  for  adherence  to  txxia  fide  wellness  programs.  On  January  8,  2001 ,  the 
Department  pukilished  proposed  rules  describing  bona  fide  wellness  programs  under  §  2590.702(0  Essentially, 
these  proposed  rules  permit  rewards  that  are  not  contir>gent  on  an  individual  meeting  a  starxJard  related  to  a  health 
factor.  In  addition,  these  proposed  rules  permit  rewards  that  are  contingent  on  an  individual  meeting  a  standard 
related  to  a  health  foctor  if: 

Question  #1 1  is  contirKied  on  the  next  page. 
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°  The  reward  does  not  exceed  a  specified  percentage  of  the  total  employee-only  premium.  (Comments  were 
invited  as  to  whether  a  10  percent,  15  percent,  or  20  percent  limitation  might  be  appropriate.) 

°  The  program  is  reasonably  designed  to  promote  good  health  or  prevent  disease.  (For  this  puq^ose,  a  program 
must  allow  individuals  an  opportunity  to  qualify  for  the  reward  at  least  once  each  year.) 

°  The  reward  is  available  to  all  similariy  situated  individuals.  In  particular,  the  program  must  allow  a  reasonable 
alternative  standard  for  individuals  for  whom  it  is  unreasonably  difficult  due  to  a  medical  condition  to  satisfy  the 
original  program  standard  or  for  whom  it  is  medically  inadvisable  to  attempt  to  satisfy  the  original  program 
standard  during  that  time  period.  (The  plan  must  also  disclose  the  availat^ility  of  a  reasonable  alternative 
standard  in  all  plan  riiaterials  describing  the  terms  of  the  program.) 

(Note:  Nothing  prohibits  a  plan  fi-om  establishing  more  favorable  premium  rates  for  indivduals  with  an  adverse 
heaKh  foctor,  such  as  disability.) 


(12)  Does  the  coverage  provided  by  the  MEWA  or  ECE  comply  with  the  rules  prohibiting  list  billing?    •   •   •  QYes  3  No 

•  Section  2590.702(c)(2)(ii)  of  the  Department's  regulations  prohibits  charging  or  quoting  gnsup  health  plans 
separate  rates  that  vary  for  individuals  based  on  health  factors.  This  practice  is  commonly  referred  to  as  list  billing. 
This  does  not  prevent  MEWAs  or  ECEs  from  taking  the  health  factors  of  each  individual  into  account  in  establishing 
a  t)lended/aggregate  rate  for  providing  coverage  to  the  plan. 

(13)  Does  the  coverage  provided  by  the  MEWA  or  ECE  comply  with  the  nondiscrinrMnation  regulations  by  providing 
coverage  without  any  nonconfinement  clauses? .' J  Yes   J  No 

•  Typically,  a  nonconfinement  clause  will  deny  or  delay  eligibility  for  some  or  all  benefits  if  an  individual  is  confined  to 
a  hospital  or  other  health  care  institution.  Sometimes  nonconfinement  clauses  also  deny  or  delay  eligibility  if  an 
individual  cannot  perform  ordinary  life  activities.  Section  2590.702(e)(1)  of  the  Department's  regulations  explains 
that  these  clauses  violate  ERISA  sections  702(a)  (if  the  clause  delays  or  denies  eligibility)  and  702(b)  (if  the  clause 
raises  individual  premiums). 


(14)  Does  the  coverage  provided  by  the  MEWA  or  ECE  comply  with  the  nondiscrimination  regulations  by  providing 

coverage  without  any  impermissit)le  actively-at-work  clauses? □  Yes   □  No 

•  Typically  actively-at-work  provisions  delay  eligibility  for  benefits  based  on  an  individual  being  absent  fi-om  work. 
Section  2590.702(e)(2)  of  the  Department's  regulations  explains  that  actively-at-work  provisions  generally  violate 
ERISA  sections  702(a)  (if  the  clause  delays  or  denies  eligibility)  and  702(b)  (if  the  clause  raises  individual 
premiums  or  contributions),  unless  absence  from  work  due  to  a  health  factor  is  treated,  for  purposes  of  the  plan,  as 
if  the  individual  is  at  work.  Nonetheless,  an  exception  provides  that  a  plan  may  establish  a  rule  for  eligibility  that 
requires  an  individual  to  l)egin  work  for  the  employer  sponsoring  the  plan  before  eligibility  commences  Further, 
plans  may  establish  rules  for  eligibility  or  set  an  individual's  premium  or  contritxjtion  rate  in  accordance  with  the 
rules  relating  to  similariy  situated  individuals  in  §  2590.702(d)  of  the  Department's  regulations.  For  example,  a  plan 
that  treats  full-time  and  part-time  employees  differently  for  other  employment-based  purposes,  such  as  eligibility  for 
other  employee  benefits,  may  distinguish,  in  rules  for  eligibility  under  the  plan.  t)etween  full-time  and  part-time 
employees. 

•  **nP:  An  impermissible  actively-at-work  provision  would  include  a  plan  provision  under  which  employees  generally 
become  eligible  to  enroll  30  days  after  the  first  day  of  employment.  However,  if  an  employee  is  not  actively  at  work 
on  the  first  day  after  the  end  of  the  30-day  period,  then  eligibility  is  delayed  until  the  first  day  the  employee  is 
actively  at  work.  Note:  If  the  plan  treated  any  employee  absent  from  work  due  to  a  health  factor  as  being  actively  at 
worti,  then  the  provision  would  not  violate  §  2590.702(e)(2)  and  section  702(a)  of  ERISA. 


(15)  If  the  entity  is  a  group  health  plan  which  is  a  multiemptoyer  plan  or  a  MEWA,  does  it  comply  with  the  guaranteed 

renewability  requirements,  which  generally  prohibit  it  fi-om  denying  an  employer  whose  employees  are  covered  under  a 
group  health  plan  continued  access  to  the  same  or  different  coverage  under  the  terms  of  the  plan? .    .  Q  Yes  □  No  J  N/A 

•  Section  703  of  ERISA  provides  that  a  group  health  plan  that  is  a  multiemployer  plan  or  a  MEWA  may  not  deny  an 
employer  whose  employees  are  covered  under  the  plan  continued  access  to  the  same  or  different  coverage  under 
the  terms  of  the  plan,  other  than:  for  nonpayment  of  contributions;  for  fraud  or  other  intentional  misrepresentation  of 
material  fact  by  the  employer;  for  noncompliance  with  material  plan  provisions;  because  the  plan  is  ceasing  to  offer 
any  coverage  in  a  geographic  area;  in  the  case  of  a  plan  that  offers  benefits  through  a  network  plan,  because  there 
is  no  longer  any  individual  enrolled  through  the  employer  who  lives,  resides,  or  works  in  the  service  area  of  the 
networit  plan  and  the  plan  acts  without  regard  to  the  claims  experience  of  the  employer  or  any  health  factor  in 
relation  to  those  individuals  or  their  dependents;  and  for  failure  to  meet  the  terms  of  an  applicable  collective 
bargaining  agreement,  to  renew  a  collective  bargaining  or  other  agreement  requiring  or  autfiorizing  contritxitions  to 
the  plan,  or  to  employ  employees  covered  by  such  an  agreement. 

•  For  other  laws  applicable  to  health  insurance  issuers  that  may  provide  additional  guaranteed  renewability 
requirements,  check  with  an  attorney  or  the  Insurance  Department  in  your  State.  Page  13 
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Worksheet  B 
(Form  M-1) 


Determining  Compliance  with  the  IMHPA 

Provisions  in  Part  7  of  SubtHle  B  of  Title  I 

of  ERISA 

Do  NOT  file  this  wpdisheet. 


Department  of  Latwr 

Pension  and  Welfare  Benefits 

Administration 


This  worl<sheet  may  be  used  to  help  assess  an  entity's  compliance  with  the  MHf^  provisions  of  Part  7  of  Subtitle  B  of  Title 
I  (Part  7)  of  the  Employee  Retirement  Income  Security  Act  of  1974,  as  amended  (ERISA).  However,  it  is  not  a  complete 
description  of  all  the  provisions  and  is  not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is 
voluntary,  and  it  should  not  be  filed  with  your  Form  M-1 . 

If  you  answer  "No"  to  the  question  below,  you  should  review  your  entity's  operations  because  the  entity  may  not 
be  in  full  compliance  with  the  MHPA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  this  question  or 
want  additional  guidance,  you  should  contact  the  U.S.  Department  of  Labor's  Pension  and  Welfare  Benefits 
Administration  (PWBA)  office  in  your  region  or  consult  with  legal  counsel  or  a  professional  employee  benefits 
advisor. 

Q.     If  the  MEWA  or  ECE  offers  or  provides  coverage  for  both  mental  health  benefits  and  medical/surgical  benefits,  does 
the  coverage  comply  with  the  requirements  of  the  MHPA  provisions,  which  are  contained  in  section  712  of 
ERISA? □  Yes  ::J  No  □  N/A 

•  Section  712  of  ERISA  and  §  2590.712  of  the  Department's  regulations  generally  provide  for  parity  in  the  application 
of  aggregate  lifetime  dollar  limits  and  in  the  application  of  annual  dollar  limits  between  t)enefits  for  medical  and 
surgical  care  and  benefits  for  mental  health  coverage. 

•  These  provisions  do  not  require  a  group  health  plan  or  group  health  insurance  coverage  to  provide  any  mental 
health  coverage.  Further,  MHPA  does  not  apply  to  t)enefits  for  treatment  of  substance  abuse  or  chemical 
dependency. 

•  There  are  also  exemptions  for  small  employers  and  certain  plans  or  coverage  with  increased  costs.  For  more 
information  on  these  exemptions,  contact  PWBA  toll  free  at  1-866-275-7922. 
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Worksheet  C 
(Form  M-1) 


Determining  Compliance  with  the 

Newborns'  Act  Provisions  in  Part  7 

of  Subtitle  B  of  Title  I  of  ERISA 

Do  NOT  file  this  worksheet 


Department  of  Lat>or 

Pension  and  Welfare  Benefits 

Administration 


This  worksheet  may  be  used  to  help  assess  an  entity's  compliance  with  the  Newborns'  Act  provisions  of  Part  7  of  Subtitle 
B  of  Title  I  (Part  7)  of  the  Employee  Retirement  Income  Security  Act  of  1974,  as  amended  (ERISA).  However,  it  is  not  a 
complete  description  of  all  the  provisions  and  is  not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this 
worksheet  is  voluntary,  and  it  should  not  be  filed -with  your  Form  M-1 . 

If  you  answer  "No"  to  either  of  the  questions  t>elow,  you  should  review  your  entity's  operations  because  the  entity 
may  not  be  in  full  compliance  with  the  Newlioms'  Act  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering 
these  questions  or  want  additional  guidance,  you  should  contact  the  U.S.  Department  of. Labor's  Pension  and 
Welfare  Benefits  Administration  (PWBA)  office  in  your  region  or  consult  with  legal  counsel  or  a  professional 
employee  benefits  advisor. 

(1 )    If  the  MEWA  or  ECE  offers  or  provides  benefits  for  hospital  stays  in  connection  with  childbirth  and  is  subject  to  the 
Newtx>rns'  Act,  does  the  coverage  comply  with  the  Newtx)rns'  Act's  substantive  requirements,  which  are  contained  in 
section  711  of  ERISA? aVes    QNo    □  N/A 

•  Section  71 1  of  ERISA  and  §  2590.71 1  of  the  Department's  regulations  generally  provide  that  a  group  health  plan, 
and  a  group  health  insurance  issuer,  that  offers  benefits  for  hospital  lengths  of  stay  in  connection  with  childbirth 
may  not  restrict  benefits  for  any  hospital  length  of  stay  in  connection  with  childbirth  for  the  mother  or  her  newtxxn 
child,  following  a  vaginal  delivery  to  less  than  48  hours,  and  following  a  cesarean  section  to  less  than  96  hours, 
unless  the  attending  provider,  in  consultation  with  the  mother,  decides  to  discharge  earlier. 

•  In  addition,  such  a  plan  or  issuer  may  not  require  that  the  provider  obtain  authorization  from  the  plan  or  issuer  for 
prescribing  any  length  of  hospital  stay  up  to  48  hours  following  a  vaginal  delivery  and  up  to  96  hours  following  a 
cesarean  section.  Nor  may  such  a  plan  or  issuer  penalize  an  attending  provider  for  providing  care  in  a  manner 
consistent  with  this  law  or  provide  incentives  to  an  attending  provider  to  provide  care  in  a  manner  that  is 

"  inconsistent  with  this  law.  Nor  may  such  a  plan  or  issuer  deny  the  mother  or  newborn  eligibility  or  continued 
eligibility,  or  provide  incentives  to  mothers  to  encourage  them  to  accept  less  than  the  minimum  length  of  stay 
required.  Nor  may  such  a  plan  or  issuer  restrict  benefits  for  any  portion  of  a  period  within  a  fiospital  length  of  stay 
required  by  this  law  in  a  manner  that  is  less  tevorable  than  the  benefits  provided  for  any  preceding  portion  of  the 
stay. 

•  **TIP:  Check  whether  the  Federal  Newborns'  Act's  requirements  in  section  71 1  of  ERISA  apply,  or  whether  the 
coverage  is  instead  subject  to  State  law  regulating  such  coverage.  For  this  purpose,  the  following  information  is 
helpful: 

(A)  Self-insured  coverage:  The  Federal  Newtwrns'  Act's  requirements  in  sectfon  71 1  of  ERISA  apply  to  self- 
insured  benefits  offered  in  connection  with  childbirth. 

(B)  Insured  coverage:  On  the  other  hand,  .State  law  (rather  than  Federal  law)  applies  to  health  insurance 
coverage  offered  in  connectton  witti  chikll)irth  if  the  State  law  meets  certain  criteria  specified  in  ERISA 
section  71 1  (f).  Based  on  a  preliminary  review  of  State  laws  a   of  July  1 ,  2002.  State  law  rather  than 
Federal  law  applies  to  health  insurance  coverage  offered  in  connection  with  childbirth  in  all  States  arxj 
other  U.S.  jurisdictions  except: 

Wisconsin,  Puerto  Rico,  the  Virgin  Islands,  American  Samoa.  Wake  Island,  and  the 
Northern  Mariana  Islands. 

Therefore,  the  Federal  Newt}orns'  Act  provisions  appear  to  apply  to  health  insurance  coverage  in  these 
States  and  jurisdictions. 
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(2)    If  the  MEWA  or  ECE  offers  or  provides  t>enefits  in  connection  with  childbirth,  are  the  disclosure  requirements  under 
the  Newborns'  Act  satisfied? □  Yes  □  No   □  N/A 

•  Section  2520.102-3(u)  of  the  Department's  regulations  requires  all  group  health  plans  providing  maternity  benefits 
to  include  a  statement  in  their  summary  plan  descriptions  (SPDs)  advising  of  the  requirements  under  Federal  or 
-State  law  applicat)ie  to  the  coverage  relating  to  hospital  lengths  of  stay  in  connection  with  childt>irth  for  a  mother  or 
newborn  child.  If  the  Federal  law  applies  in  some  areas  and  State  law  applies  in  other  areas,  the  SPD  should 
describe  the  different  areas  and  the  Federal  or  State  requirements  applicable  in  each.  (Note:  F>arallel  disclosure 
requirements  are  contained  in  section  71 1(d)  of  ERISA,  if  applicable  (see  discussion  of  federal  Newborns'  Act 
applicability  above  under  Question  1).) 

•  For  this  purpose,  a  MEWA  or  ECE  that  is  subject  to  the  Newtx>rr)s'  Act's  disclosure  requirements  through  ERISA 
may  use  the  following  sample  language: 

Group  health  plans  arKJ  health  insurance  issuers  generally  may  not,  urxler  Federal  law,  restrict  benefits  for  any 
hospital  length  of  stay  in  connection  with  childbirth  for  the  mother  or  newborn  child  to  less  than  48  hours  following  a 
vaginal  delivery,  or  less  than  96  hours,  following  a  cesarean  section.  However,  Federal  law  ger>erally  does  not 
prohibit  the  mother's  or  newborn's  attending  provider,  after  consultir>g  with  ttie  mother,  from  discharging  the  mottier 
or  her  newborn  earlier  than  48  hours  (or  96  hours,  as  applicable).  In  any  case,  plans  and  issuers  may  rK>t,  under 
Federal  law.  require  that  a  provider  obtain  auttiorization  from  the  plan  or  the  issuer  for  prescribir>g  a  length  of  stay 
not  in  excess  of  48  hours  (or  96  hours). 

•  A  similar  disclosure  requirement  applies  to  nonfederal  governmental  plans.  For  mandated  language  required  to  t>e 
used  with  respect  to  such  plans,  see  45  CFR  146.130(d)(2)  (published  in  the  Federal  Register  at  63  FR  57561  on 
October  27,  1998). 
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Worksheet  D 
(Form  M-1) 


Determining  Compliance  with  the 

WHCF(A  Provisions  in  Part  7  of  Subtitle  B 

of  Title  I  of  ERISA 

Do  NOT  file  this  worksheet 


Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


This  worksheet  may  be  used  to  help  assess  an  entity's  compliance  with  the  WHCRA  provisions  of  Part  7  of  Subtitle  B  of 
Title  I  (Part  7)  of  the  Employee  Retirement  Income  Security  Act  of  1974.  as  amended  (ERISA).  However,  it  is  not  a 
complete  description  of  all  the  provisions  and  is  not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this 
worksheet  is  voluntary,  and  it  should  not  be  filed  Awith  your  Form  M-1. 


If  vou  answer  "No"  to  eitfier  of  the  questions  below,  you  should  review  your  entity's  operations  because  the  entity 
may  not  be  In  full  compliance  with  the  WHCRA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  these 
questions  or  want  additional  guidance,  you  should  contact  the  U.S.  Department  of  Labor  s  Pension  and  Welfare 
Benefits  Administration  (PWBA)  office  In  your  region  or  consult  with  legal  counsel  or  a  professional  employee 
benefits  advisor. 


(1)    If  the  I^EWA  or  ECE  offers  or  provides  mastectomy  coverage,  does  the  coverage  comply  with  WHCRAs  substantive 
requirements,  which  are  contained  in  section  713  of  ERISA?  GYes   QNo   GN/A 

•  Section  713  of  ERISA  generally  provides  that  a  group  health  plan,  and  a  group  health  insurance  issuer,  that  offers 
■   mastectomy  coverage  must  also  provide  coverage  for  reconstructive  surgery  in  a  manner  determined  in 

consultation  with  the  attending  physician  and  the  patient.  Coverage  includes  all  stages  of  reconstruction  of  the 
breast  on  which  the  mastectomy  was  performed,  surgery  and  reconstruction  of  the  other  breast  to  produce  a 
symmetrical  appearance,  prostheses,  and  treatment  of  physical  complications  of  the  mastectomy,  including 
lymphedemas.  ' 

•  In  addition  a  plan  or  issuer  may  not  deny  a  patient  eligibility,  or  continued  eligibility,  to  enroll  or  to  renew  coverage 
under  the  terms  of  the  plan,  solely  for  the  purpose  of  avoiding  the  requirements  of  WHCRA.  Nor  may  a  plan  or 
issuer  penalize  or  othenwise  reduce  or  limit  the  reirhbursement  of  an  attending  provider,  or  provide  incentives 
(monetary  or  otherwise)  to  an  attending  provider,  to  induce  such  provider  to  furnish  care  to  an  individual  participant 
or  beneficiary  in  a  manner  inconsistent  with  WHCRA. 

•  Plans  and  issuers  may  impose  deductibles  or  coinsurance  requirements  for  reconstructive  surgery,  prostheses, 
and  treatment  of  physical  complications  in  connection  with  a  mastectomy,  but  only  if  the  deductibles  and 
coinsurance  are  consistent  with  those  established  for  other  benefits  under  the  plan  or  coverage. 

•  State  law  protections  may  apply  to  certain  health  insurance  coverage  if  the  State  law  was  in  effect  on  October  21. 
1998  (the  date  of  enactment  of  WHCRA)  and  the  State  law  requires  at  least  the  coverage  for  reconstructive  breast 
surgery  that  is  required  by  WHCRA. 


(2)    If  the  MEWA  or  ECE  offers  or  provides  mastectomy  coverage,  are  the  disclosure  requirements  under  WHCRA 

satisfied? • ^"^^^   ^^°   ^^'^ 

•  Section  71 3(a)  of  ERISA  establishes  a  disctosure  requirement  under  which  gnjup  health  plans,  and  their  health 
insurance  issuers,  must  describe  the  benefits  required  under  WHCRA.  The  notice  is  to  be  provided  to  participants 
upon  enrollment  in  the  plan  and  annually  thereafter. 

.  The  enrollment  notice  must  describe  the  benefits  that  WHCRA  requires  group  health  plans  and  issuers  to  cover.  If 
the  foltowring  information  is  provided,  then  the  group  health  plan  is  in  compliance  with  this  requirement: 

If  you  have  had  or  are  going  to  have  a  mastectomy,  you  may  be  entitled  to  certain  benefits  under  the  Women's 
Heallth  and  Cancer  Rights  Act  of  1998  (WHCRA).  For  individuals  receiving  mastectomy^elated  benefits,  cover- 
age will  be  provided  in  a  manner  determined  in  consultation  with  the  attending  physician  and  the  patient,  for: 

"  All  stages  of  reconstruction  of  the  breast  on  which  the  mastectomy  was  performed; 


Question  #2  is  continued  on  the  next  page. 
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"  Surgery  and  reconstruction  of  the  ottier  breast  to  produce  a  symmetrical  appearance; 

"  Prostheses:  and 

°  Treatment  of  physical  complications  of  the  mastectomy,  including  lymphedemas. 

These  t)enefits  will  be  provided  subject  to  the  same  deductibles  and  coinsurance  applicable  to  other  medical  and 
surgical  benefits  provided  under  this  plan.  Therefore,  the  following  deductibles  and  coinsurance  apply:  [  insert 
deductibles  and  coinsurance  applicable  to  these  benefits]. 

If  you  would  like  more  information  on  WHCRA  benefits,  call  your  Plan  Administrator  [insert  phone  number]. 

WHCRAs  annual  notice  must  be  provided  once  each  year.  The  following  language  may  be  used  to  satisfy  the 
annual  notice  requirement: 

Do  you  know  that  your  plan,  as  required  by  the  Women's  Health  and  Cancer  Rights  Act  of  1998,  provides  benefits 
for  mastectomy-related  services  including  all  stages  of  reconstruction  and  surgery  to  achieve  symmetry  between 
the  breasts,  prostheses,  and  complications  resulting  from  a  mastectomy,  including  lymphedemas?  Call  your  Plan 
Administrator  [insert  phone  numt>er]  for  more  information. 


[FR  Doc.  02-31427  Filed  12-12-02;  8:45  am) 
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Commission 


41  CFR  Parts  100,  101,  et  aL 
Disclaimers,  Fraudulent  Solicitation,  Civil 
Penalties,  and  Personal  Use  of  Campaign 
Funds;  Final  Rule 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 110,  111,  and  113 
[Notka  2002-25] 

Disclaimers,  Fraudulent  Solicitation, 
Civil  Penalties,  and  Personal  Use  of 
Campaign  Funds 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  issuing  final  rules 
regarding  disclaimers  in  political 
communications,  fraudulent 
solicitations,  civil  penalties,  personal 
use  of  campaign  funds,  and  a  technical 
amendment  under  the  Federal  Election 
Campaign  Act  of  1971,  as  amended 
("FECA"  or  "the  Act").  The  final  rules 
implement  portions  of  the  Bipartisan 
Campaign  Reform  Act  of  2002  ("BCRA") 
that  govern  new  requirements  for 
disclaimers  accompanying  radio, 
television,  print,  and  other  campaign 
communications,  expand  the  FTCA's 
fraudulent  misrepresentation 
prohibition,  increase  the  FECA's  civil 
penalties  for  violating  the  prohibition 
on  contributions  made  in  the  name  of 
another,  and  codify  the  "irrespective" 
test  regarding  the  personal  use  of 
campaign  funds  by  candidates  and 
Federal  office  holders. 

The  Commission  had  planned  to 
address  BCRA-related  niles  for 
inaugural  conunittees  in  this 
rulemaking;  however,  inaugural 
committees  will  now  instead  be 
addressed  in  a  future  rulemaking. 
Further  information  is  provided  in  the 
supplementary  information  that  follows. 
EFFECTIVE  DATES:  January  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  C.  Vergelli,  Acting  Assistant 
General  Counsel,  or  Attorneys,  Ms.  Ruth 
Heilizer  (personal  use),  Ms.  Dawn 
Odrowski  (fraudulent  solicitations  and 
civil  penalties),  or  Mr.  Richard  Ewell 
(disclaimers),  999  E  Street.  NfW., 
Washington,  DC,  20463,  (202)  694-1650 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATKM:  The 
Bipartisan  Campaign  Reform  Act  of 
2002  ("BCRA"),  Pub.  L.  107-155. 116 
Stat.  81  (March  27,  2002).  contains 
extensive  and  detailed  amendments  to 
the  Federal  Election  Campaign  Act  of 
1971  ("FECA"  or  "the  Act"),  as 
amended.  2  U.S.C.  431  et  seq.  This  is 
one  in  a  series  of  rulemakings  the 
Commission  is  undertaking  to 
implement  the  provisions  of  BCRA  and 
to  meet  the  rulemaking  deadlines  set  out 
in  BCRA. 

Section  402(c)(1)  of  BCRA  establishes 
a  general  deadline  of  270  days  for  the 


Commission  to  promulgate  regulations 
to  carry  out  BCRA.  which  is  December 
22.  2002.  The  final  rules  do  not  apply 
with  respect  to  runoff  elections, 
recounts,  or  election  contests  resulting 
from  the  November  2002  general 
election.  2  U.S.C.  431  note. 

Because  of  the  brief  period  before  the 
statutory  deadline  for  promulgating 
these  rules,  the  Commission  received 
and  considered  public  comments 
expeditiously.  The  Notice  of  Proposed 
Rulemaking  ("NPRM"),  on  which  these 
final  rules  are  based,  was  published  in 
the  Federal  Register  on  August  29. 
2002.  67  FR  55348  (Aug.  29.  2002). 
Thirteen  written  comments  were 
received.  The  names  of  the  conunenters 
and  their  comments  are  available  at 
http:www.fec.gov/register.htm  under 
"Disclaimers,  Fraudident  Solicitation, 
Civil  Penalties,  and  Personal  Use  of 
Campaign  Funds."  A  public  hearing  was 
not  held. 

Under  the  Administrative  Procediues 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1). 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate,  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  on  disclaimers, 
fraudulent  solicitation,  civil  penalties, 
and  personal  use  of  campaign  funds 
were  transmitted  to  Congress  on 
December  9,  2002. 

Explanation  and  Justification 

Introduction 

These  final  rules  address  changes  to: 
disclaimer  requirements  for  campaign 
conununications  (2  U.S.C.  441d); 
fraudulent  misrepresentations  for 
purposes  of  soliciting  contributions  or 
donations  (2  U.S.C.  441h):  civil 
penalties  for  a  particular  knowing  and 
willful  violation  of  FECA  (2  U.S.C. 
437g);  permissible  uses  of  campaign 
funds  by  candidates  and  officeholders  (2 
U.S.C.  439a);  and  a  technical 
amendment  to  the  definition  of  "Act"  to 
include  BCRA  amendments  to  FECA. 

11  CFR  100.18  Act  (2  U.S.C.  431(19)) 

Pre-BCRA.  11  CFR  100.18  defined 
"Act"  to  mean  the  Federal  Election 
Campaign  Act  as  amended  by  the  1974. 
1976.  and  1980  amendments.  The  final 
rules  amend  this  definition  to  include 
the  amendments  to  FECA  within  the 
Bipartisan  Campaign  Reform  Act. 

1 1  CFR  110.11    Comm  unications; 
advertising;  disclaimers  (2  U.S.C.  441  d) 

Under  2  U.S.C.  441d,  certain 
communications  must  include 


disclaimers  identifying  who  paid  for 
and,  where  applicable,  who  authorized 
the  communication.  In  BCRA.  Congress 
added  new  specificity  to  these 
requirements,  expanded  the  disclaimer 
requirement  to  reach  disbursements  to 
finance  "any  conununication"  made  by 
political  conunittees  through  any  type  of 
general  public  political  advertising,  and 
required  that  "electioneering 
communications"  include  disclaimers. 
See  2  U.S.C.  441d.  Congress  also 
enacted  "stand  by  your  ad" 
requirements  for  certain  radio  and 
television  communications.  2  U.S.C. 
44ld{d). 

The  Commission  is  implementing 
these  statutory  changes  by  deleting  pre- 
BCRA  11  CFR  110.11  in  its  entirety,  and 
adopting  a  new  section  110.11  that  is 
organized  into  a  more  easily 
understandable  rule.  As  explained  in 
detail  below,  revised  section  110.11 
incorporates  many  substantive 
provisions  from  the  pre-BCRA  version 
of  the  section. 

11  CFR  110.11(a)    Scope 

Paragraph  (a)  sets  out  the  scope  of  the 
section  by  specifying  which 
communications  must  carry  disclaimers. 
Under  2  U.S.C.  44ld(a),  as  amended  by 
Congress  through  BCRA  section  311, 
disclaimers  are  required  whenever  a 
person  makes  a  disbursement  for  an 
electioneering  communication, 
whenever  a  political  committee  makes  a 
disbursement  for  the  piu"pose  of 
financing  "any  communication  through 
any  broadcasting  station,  newspaper, 
magazine,  outdoor  advertising  facility, 
mailing,  or  any  other  type  of  general 
public  political  advertising."  or 
vyhenever  any  person  makes  a 
disbursement  for  the  purpose  of 
financing  "communications  expressly 
advocating  the  election  or  defeat  of  a 
clearly  identified  candidate,  or  solicits 
any  contribution  through  any 
broadcasting  station,  newspaper, 
magazine,  outdoor  advertising  facility, 
mailing,  or  any  other  type  of  general 
public  political  advertising."  The 
descriptive  list  of  "through  any 
broadcasting  station,  newspaper, 
magazine,  outdoor  advertising  facility, 
mailing,  or  any  other  type  of  general 
public  political  advertising"  is  similar 
to  the  language  used  by  Congress  in 
BCRA  to  describe  a  "public 
communication,"  as  defined  in  2  U.S.C. 
431(22).  See  also  11  CFR  100.26  (67  FR 
49111  (July  29.  2002)).  The  two 
descriptive  lists  differ  in  three  respects. 
First,  a  "public  communication"  covers 
"any  broadcast,  cable,  or  satellite 
transmission,"  whereas  section  441d(a) 
refers  only  to  communications  through 
"any  broadcasting  station."  Second,  a 
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"public  communication"  includes  a 
"telephone  bank  to  the  general  public." 
as  defined  in  2  U.S.C.  431(24),  whereas 
telephone  banks  are  not  specifically 
mentioned  in  section  44ld(a).  Third,  a 
"public  commvmication"  includes  a 
"mass  mailing,"  which  is  defined  as 
more  than  500  pieces  of  substantially 
similar  mail.  2  U.S.C.  431(22),  (23). 
Section  44ld(a)  refers  to  a  "mailing," 
without  any  numerical  minimum. 
Congress,  through  BCRA.  removed  the 
pre-BCRA  reference  to  a  "direct 
mailing"  (emphasis  added). 

The  Commission  noted  in  the  NPRM 
that  the  2  U.S.C.  44ld(a)  references  to 
"communication"  share  a  fundamental 
similarity  with  the  definition  of  "public 
communication"  (2  U.S.C.  431(22))  in 
that  both  contain  the  virtually  identical 
and  broadly  inclusive  phrase,  "or  any 
other  type  [form]  of  general  public 
political  advertising,"  to  describe  what 
is  encompassed  by  the  respective 
definitions.'  Because  of  the  inclusion  of 
this  virtually  identical  phrase,  the 
Commission  interprets  each  term  listed 
in  the  definition  of  "public 
communication"  or  ift  2  U.S.C.  44ld(a) 
as  a  specific  example  of  one  form  of 
"general  public  political  advertising."  Ifi 
other  words,  the  imiverse  of  "general 
public  political  advertising."  as  it  has 
been  functionally  defined  by  Congress 
through  both  the  definition  of  "public 
communication"  and  in  section  44ld(a), 
encompasses  all  the  terms  explicitly 
included  by  Congress,  in  addition  to 
other  potential  forms  of  general  public 
political  advertising  not  specifically 
listed. 

The  Commission  sought  conunent  on 
whether  the  description  of 
"commvmication"  in  2  U.S.C.  44ld{a) 
should  be  equated  with  the  term  "public 
communication,"  as  defined  in  2  U.S.C. 
431(22).  The  Conunission  noted  that  one 
effect  of  using  the  consistent 
terminology  of  "public  communication" 
to  describe  the  2  U.S.C.  44ld(a) 
communications  would  be  that 
"telephone  banks  to  the  gdneral  public" 
would  be  subject  to  the  disclaimer 
requirements.  Another  effect  of  using 
the  consistent  terminology  of  "public 
communication"  would  be  to  harmonize 
the  meaning  of  "mailing"  with  "mass 
mailing,"  and  the  coverage  of  "any 
broadcasting  station"  with  "any 
broadcast,  cable,  or  satellite 
transmission." 

The  Commission  received  two 
comments  on  this  issue.  Both 
commenters  argued  that  the  terms 


•  Section  431(22)  uses  the  word  "form."  while 
section  441d(a)  uses  the  word  "type;"  the 
Comniission  discerns  no  substantive  differences 
arising  from  the  choice  of  synonyms. 


"public  communication"  and 
' '  communication . "  as  used  in  the 
section  441d(a)  context,  should  be 
treated  as  distinct  terms  with  separate 
definitions.  One  commenter,  advised 
against  any  interpretation  that  would 
have  the  effect  of  making  the  disclaimer 
requirements  applicable  to  telephone 
banks.  That  commenter  asserted  that  the 
existence  of  several  state  laws  limiting 
or  prohibiting  taped  phone  messages  are 
already  sufficient  to  deter  abuse  in  this 
area,  and  disclaimer  requirements 
would  only  serve  to  chill  speech. 

The  Commission  does  not  agree  with 
this  commenter  that  state  laws  regarding 
taped  calls  are  sufficient  to  supplant  the 
statutory  disclaimer  requirement,  even 
in  those  few  states  that  do  have  laws 
limiting  taped  calls.  Requiring  a  caller 
to  identify  himself  or  herself  serves 
important  disclosure  functions 
consistent  with  Congressional  intent  to 
broaden  the  reach  of  the  previous  laws 
regarding  disclaimers  and  would  likely 
complement  state  laws  limiting  the  use 
of  taped  calls. 

The  other  commenter  stated  that 
treating  the  term  "comnumication"  in  2 
U.S.C.  441d(a)  the  same  as  "public 
communication"  would  "conflate  and 
confuse  two  separate  concepts  that 
Congress  established  to  meet  two 
distinct  piuposes."  That  commenter 
also  asserted  that  the  inclusion  of  other 
forms  of  "general  public  political 
advertising"  does  not  indicate  that  the 
two  terms  share  the  same  meaning.  The 
commenter  supported  this  assertion  by 
citing  to  the  Commission's  previous 
explanation  that  "general  language 
following  a  listing  of  specific  terms 
*   *  *  does  not  evidence  Congressional 
intent  to  include  a  separate  and  distinct 
term  that  is  not  listed  *   *   *"  See  Final 
Rules  and  Explanation  and  Justification, 
"Prohibited  and  Excessive 
Contributions:  Non-Federal  Fimds  or 
Soft  Money."  67  FR  49072  (July  29. 

2002). 

The  Commission  notes  that  its  prior 
statement  cited  by  the  commenter  was 
made  in  the  context  of  a  decision  not  to 
include  Internet  conununications  within 
the  definition  of  "public 
communication."  Unlike  the  term 
"telephone  bank  to  the  general  public" 
and  the  other  terms  listed  in  the  BCRA 
definition  of  "public  commimication," 
commxmications  over  the  Internet  were 
not  specifically  listed  as  one  of  the 
forms  of  "general  public  political 
advertising."  But  while  general  language 
following  a  list  of  specific  terms  may 
not,  by  itself,  provide  sufficient 
evidence  of  Congressional  intent,  the 
Commission  believes  that  such  intent 
can  be  found  where  Congress  has 
provided  additional  guidance  as  to  the 


proper  interpretation  of  that  general 
language  elsewhere  in  the  same  statute. 
In  the  Commission's  judgment,  the  use 
of  the  phrase  "or  any  other  type  [form] 
of  general  public  political  advertising," 
which  is  used  in  BCRA  only  in  the  two 
locations  specified  above,^  should  be 
interpreted  in  a  virtually  identical 
manner.  Therefore,  each  form  of 
communication  specifically  listed  in  the 
definition  of  "public  communication," 
as  well  as  each  form  of  communication 
listed  with  reference  to  a 
"communication"  in  2  U.S.C.  44ld(a). 
must  be  a  form  of  "general  public 
political  advertising."  To  include  the 
term  "telephone  bank  to  the  general 
public"  within  the  meaning  of  "general 
public  political  advertising"  in  one  part 
of  the  statute  but  not  the  other  would  be 
to  provide  two  different  meanings  to  the 
term  "general  public  political 
advertising."  Rather  than  conflating  and 
confusing  two  separate  concepts,  the 
Commission,  when  appropriate,  is 
establishing  a  consistent  meaning  ftwm 
the  repeated  use  of  a  single  statutory 
phrase  in  order  to  promote  simplicity 
and  symmetry  between  the  various 
statutory  provisions  and  within  the 
regulations. 

This  approach  also  incorporates 
Congressional  intent,  apparent  in  2 
U.S.C.  441d(d),  to  regulate 
conununications  by  radio  and 
television,  and  the  Commission's 
judgment  that  it  would  be 
unsupportable  to  require  a  disclaimer 
for  a  television  communication  that  was 
broadcast,  while  not  requiring  a 
disclaimer  for  the  same  communication 
merely  because  it  was  carried  on  cable 
or  satellite.  It  is  also  consistent  with 
other  uses  (or  proposed  uses)  of  the  term 
"public  communication"  in  its 
regulations.  The  Commission  has  used 
the  term  "public  communication"  to 
clarify  the  definition  of  "generic 
campaign  activity." »  see  11  CFR  1G0.25, 
and  has  proposed  the  use  of  "public 
communication"  in  a  separate  and 
ongoing  rulemaking  to  describe 
communications  that  may  be 
coordinated  with  a  candidate, 
authorized  committee,  or  political  party 
committee.  See  proposed  11  CFR 
109.21(c)  and  109.37(a)(2),  Notice  of 
Proposed  Rulemaking  on  Coordinated 
and  Independent  Expenditiu-es,  67  FR 


2  See  the  definition  of  "public  communication"  in 
BCRA  section  101  (2  U.S.C.  431(22))  and  with 
reference  to  the  scope  of  the  disclaimer  provisions 
in  BCRA  section  311  (2  U.S.C.  44ld(a).) 

3  Congress  defined  "generic  campaign  acitivity" 
in  BCRA  as  a  "campaign  activity"  that  promotes  a 
political  party  and  does  not  promote  a  candidate  or 
non-Federal  candidate.  Pub.  L.  107-155.  sec.  101 
(March  27.  2002)  emphasis  added). 
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60042.  60065  and  60068  (Sept.  24, 
2002). 

In  addition,  by  employing  the  term 
"public  communication"  in  the  section 
110.11  disclaimer  rules,  the 
Commission  avoids  assigning  different 
meanings  to  the  term  "mailing"  in  2 
U.S.C.  441d(a)  and  "mass  mailing,"  the 
term  used  in  the  definition  of  "public 
communication"  and  defined  by 
Congress  in  BCRA  as  more  than  500 
pieces  of  substantially  similar  mail.  See 
2  U.S.C.  431(23).  In  BCRA,  Congress 
amended  2  U.S.C.  44ld(a){l)  by 
removing  the  adjective  "direct"  from  the 
pre-BCRA  term  "direct  mailing," 
thereby  removing  a  term  that  had  been 
defined  differently  than  the  BCRA 
definition  of  "mass  mailing."  In  the 
NfPRM  in  this  rulemaking,  however,  the 
Commission  proposed  a  definition  of 
the  term  "mailing"  for  purposes  of  the 
disclaimer  requirements  that  would 
have  treated  "mailing"  differently  than 
the  term  "mass  mailing."  The 
Commission  has  reconsidered  this 
separate  definition  of  "mailing"  in  light 
of  its  efforts  to  promote  simplicity  and 
symmetry  within  its  regulations.  Both 
"mass  mailing"  and  "mailing"  are 
examples  of  "general  public  political 
advertising,"  as  set  forth  in  the 
definition  of  "public  communication"  at 
2  U.S.C.  431(22)  and  at  2  U.S.C.  44ld(a). 
Congress  did  not  provide  a  separate 
definition  of  "mailing."  Therefore,  in 
the  Commission's  judgment,  the 
statutory  term  "mailing"  used  in  2 
U.S.C.  441d(a)  should  not  be  given  a 
separate  meaning  from  "mass  mailing" 
in  the  Commission's  regulations.  As  a 
result,  disclaimers  would  not  be 
required  for  mailings  unless  the 
mailings  are  comprised  of  more  than 
500  pieces  of  substantially  similar  mail. 
See  2  U.S.C.  431(23). 

While  the  term  "public 
communication"  serves  generally  to 
describe  the  proper  reach  of  the 
disclaimer  rules,  the  Commission  has 
decided  that  certain  Internet-based 
communications  also  should  be 
covered.  The  Commission  has  for  years 
interpreted  the  statute  to  require 
disclaimers  on  electronic  mail  and 
Internet  website  communications.  See, 
e.g..  Advisory  Opinions  1995-9  and 
1999-37.  In  view  of  the  widespread  use 
of  this  technology  in  modern 
campaigning,  and  the  relatively  non- 
intrusive  natiu-e  of  disclaimer 
requirements,  the  Commission  has 
concluded  that  the  interests  served  by 
prompt  public  disclosure  warrant 
application  of  the  disclaimer  provisions. 
Nonetheless,  to  avoid  overreaching  in 
this  area,  and  to  maintain  some 
symmetry  with  the  definition  of  "public 
communication,"  the  Commission  is 


limiting  the  coverage  of  electronic  mail 
to  situations  involving  more  than  500 
substantially  similar  unsolicited 
communications.  This  approach  would 
not  require  a  disclaimer  on  electronic 
mail  where  the  recipients  have  taken 
some  affirmative  step  to  be  on  a  list 
used  by  the  sender,  such  as  responding 
positively  to  a  request  to  be  on  such  list. 
Moreover,  regarding  websites,  the 
Commission  is  extending  the  disclaimer 
requirements  only  to  political 
committee  websites.  This  will  assure, 
for  example,  that  a  website  created  and 
paid  for  by  an  individual  will  not  have 
to  include  a  disclaimer.  At  the  same 
time,  arguably,  the  most  significant  use 
of  electronic  mail  and  websites  to 
conduct  campaign  activity  will  have  to 
provide  the  public  notice  of  who  is 
responsible. 

In  order  to  incorporate  the  foregoing 
Internet-based  applications  in  the  final 
disclaimer  rules,  11  CFR  110.11(a) 
provides  that  for  purposes  of  the 
section,  the  term  "public 
communication"  also  covers  more  than 
500  unsolicited  electronic  mail 
communications  and  websites  of 
political  committees.  This  is  the 
Commission's  only  divergence  from  the 
11  CFR  100.26  definition  of  "public 
communication." 

The  Commission  notes  that  it  has 
initiated  a  separate  rulemaking 
regarding  several  Internet-related  issues. 
The  disclaimer  provisions  may  be 
revisited  in  that  rulemaking. 

Paragraphs  (a)(1)  through  (4)  of  the 
final  rules  in  11  CFR  110.11  enumerate 
the  particular  types  of  such 
communications  to  which  the 
disclaimer  requirements  apply.  For  the 
reasons  described  above  and  unless 
otherwise  specified,  the  term 
"communications"  is  used  in  the 
preceding  sentence  and  the  remainder 
of  the  narrative  below  as  a  shorthand 
reference  that  encompasses  both  "public 
communications"  and  "electioneering 
communications."  Throughout  revised 
section  110.11,  the  word  "type"  is  used, 
rather  than  "form."  as  in  the  pre-BCRA 
version  of  the  regulation.  This  change 
has  no  substantive  effect  and  only 
serves  to  conform  the  regulation  to  the 
language  of  the  statute.  See  2  U.S.C. 
441d;  see  also  11  CFR  100.27. 

In  BCRA,  Congress  provided  that  "any 
communication  "  for  which  a  political 
committee  makes  a  disbursement  must 
include  a  disclaimer,  expanding  the 
scope  of  the  disclaimer  requirement  for 
political  committees  beyond 
communications  constituting  express 
advocacy  and  communications 
soliciting  contributions.  Compare  pre- 
and  post-BCRA  versions  of  2  U.S.C. 
44ld(a).  Revised  paragraph  (a)(1)  of 


section  110.11  reads,  "[ajll  public 
communications  for  which  a  political 
committee  makes  a  disbursement." 

In  contrast,  revised  paragraph  (a)(2)  of 
section  110.11  requires  that  "[ajll  public 
communications  by  any  person  that 
expressly  advocate  the  election  or  defeat 
of  a  clearly  identified  candidate"  must 
include  a  disclaimer.  2  U.S.C.  441d(a). 
The  revised  rule  does  not  substantively 
change  the  disclaimer  requirement  for 
express  advocacy  communications  irom 
the  pre-BCRA  version  of  the  regulation 
because  BCRA  does  not  alter  the  reach 
of  the  disclaimer  requirements  for 
persons  that  are  not  political 
committees,  except  with  regard  to 
electioneering  communications  [see 
below). 

Similarly,  paragraph  (a)(3)  of  section 
110.11  requires  "[alU  public 
communications  by  any  person"  that 
solicit  a  contribution  must  include  a 
disclaimer.  2  U.S.C.  44ld(a).  Here.  too. 
the  revised  rule  does  not  change  the 
disclaimer  requirement  for  solicitations 
from  the  pre-BCRA  version  of  the  rule 
because  BCRA  makes  no  changes  in  this 
regard. 

Congress  amended  2  U.S.C.  44ld(a)  to 
require  that  "electioneering 
communications"  include  disclaimers. 
In  paragraph  (a)(4)  of  section  110.11.  the 
Commission  requires  that  "(ajll 
electioneering  communications  by  any 
person"  include  a  disclaimer.  The  term 
"electioneering  communication"  is 
defined  in  11  CFR  100.29(a).  See 
Electioneering  Communications  Final 
Rules  and  Explanation  and  Justification 
67  FR  65190  (Oct.  23.  2002). 

The  Internal  Revenue  Service  ("IRS") 
commented  generally  on  the  scope  of 
the  Commission's  proposed  rules  and 
found  no  direct  conflict  with  the 
Internal  Revenue  Code  or  the 
regulations  thereunder.  The  IRS  noted 
that  the  Commission  proposed  at  1 1 
CFR  110.11(a)(l){iii)  to  require  a 
disclaimer  statement  for  all  types  of 
"general  public  political  advertising"  by 
any  person  soliciting  contributions.  The 
IRS  also  requested  that  for  the  benefit  of 
tax-exempt  organizations  the 
Commission  should  restate  certain 
requirements  of  section  6113  of  the 
Internal  Revenue  Code  (26  U.S.C.  6113). 
The  IRS  stated  that  section  6113 
provides  that  certain  tax-exempt 
organizations  that  are  not  eligible  to 
receive  tax  deductible  charitable 
contributions,  and  whose  gross  annual 
receipts  normally  exceed  Si 00.000, 
must  disclose  in  an  "express  statement 
(in  a  conspicuous  and  easily 
recognizable  format)"  that  contributions 
to  the  organization  are  not  deductible 
for  Federal  income  tax  purposes  as 
charitable  contributions.  This  provision 
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applies  to  organizations  that  are  not 
eligible  to  receive  deductible  charitable 
contributions  and  are  described  in 
section  501(c),  section  501(d).  or  section 
527.  The  Internal  Revenue  Service 
issued  Notice  88-120  to  provide  safe 
harbors  for  meeting  the  requirements  of 
section  6113. 

1 1  CFR  110.11(b)    General  Content 
Requirements 

Paragraph  (b)  of  section  110.11  sets 
out  the  general  content  requirements  for 
disclaimers,  depending  on  who  paid  for 
the  communication  and,  where 
applicable,  who  authorized  the 
communication.  Pre-BCRA  paragraphs 
(a)(l)(i)  and  (ii)  of  section  110.11,  which 
applied  to  communications  authorized 
and  paid  for  by  a  candidate  and 
communications  authorized  by  a 
candidate  but  paid  for  by  anodier 
person,  respectively,  are  redesignated  as 
paragraphs  (b)(1)  and  (2)  in  the  revised 
regulation,  respectively,  without 
substantive  revision. 

Paragraph  (b)(3)  of  section  110.11 
applies  to  a  communication,  including 
any  solicitation,  that  is  not  paid  for  or 
authorized  by  a  candidate.  The 
provisions  of  pre-BCRA  1 1  CFR 
110.11(a)(l)(iii)  are  replaced  with 
paragraph  (b)(3),  with  one  substantive 
change,  hi  BCRA.  Congress  provided 
that  a  covered  communication  not 
authorized  by  a  candidate,  his  or  her 
authorized  committees  or  agents  must 
have  a  disclaimer  that  includes  the 
"permanent  street  address,  telephone 
number,  or  World  Wide  Web  address" 
of  the  person  who  paid  for  the 
communication.  2  U.S.C.  44ld(a){3). 
Similar  language  is  being  added  in 
paragraph  (b)(3). 

The  Commission  is  not  including  pre- 
BCRA  11  CFR  110.11(a)(l)(iv)  in  revised 
section  110.11.  This  paragraph  appUed 
to  "solicitations  directed  to  the  general 
public  on  behalf  of  a  political  committee 
which  is  not  an  authorized  committee  of 
a  candidate"  and  required  that  these 
solicitations  only  state  the  name  of  the 
person  who  paid  for  the 
communication.  In  the  NPRM  the 
Commission  proposed  deleting 
paragraph  (a)(l)(iv).  Given  that  Congress 
amended  2  U.S.C.  44ld(a)  to  extend  the 
disclaimer  requirements  to  apply 
"whenever  a  political  committee  makes 
a  disbursement  for  the  purpose  of 
financing  any  communication"  through 
any  type  of  general  public  political 
advertisement,  and  given  that  Congress 
did  not  create  a  specific  exception  for 
authorization  language  in  solicitations 
by  unauthorized  committees,  the 
Commission  is  not  retaining  pre-BCRA 
llCFRll0.11(a)(l)(iv). 


1 1  CFR  110.11(c)    Disclaimer 
Specifications 

A.  Specifications  for  All  Disclaimers 

In  BCRA,  Congress  created  a  number 
of  specific  requirements  for  disclaimers 
to  be  included  in  communications 
covered  by  the  statute.  These  statutory 
requirements  vary,  depending  on 
whether  the  communication  is  printed 
or  broadcast  through  radio  or  television, 
and  on  whether  a  candidate  or  another 
person  pays  for  the  communication.  2 
U.S.C.  441d(c).  (d).  Paragraph  (c) 
combines  the  disclaimer  requirements 
in  pre-BCRA  11  CFR  110.11(a)(5)  with 
the  new  requirements  Congress  added 

in  BCRA. 

Paragraph  (c)(1)  sets  forth  a  general, 
"clear  and  conspicuous"  requirement 
applicable  to  all  disclaimers,  regardless 
of  the  medium  in  which  the 
communication  is  transmitted. 
Paragraph  {c)(l)  is-a  slightly  revised 
version  of  the  "clear  and  conspicuous" 
requirement  in  pre-BCRA  11  CFR 
110.11(a)(5).  The  final  sentence  of 
paragraph  (c)(1)  provides  that  a 
disclaimer  is  not  clear  and  conspicuous 
if  it  is  difficult  to  read  or  hear,  or  if  its 
placement  is  easily  overlooked.  This 
modifies  the  corresponding  pre-BCRA 
provision,  which  was  focused  on  print 
conununications  only,  by  generalizing  it 
to  apply  to  conununications  made 
through  other  media  as  well.  This 
generalization  is  justified  by  BCRA's 
revision  to  section  44ld,  which 
broadened  the  scope  of  the  statute.  No 
commenters  addressed  this  paragraph. 

B.  Specific  Requirements  for  Printed 
Communications 

Several  of  the  specific  disclaimer 
requirements  added  by  BCRA  apply 
only  to  printed  communications.  2 
U.S.C.  44ld(c)(l).  Paragraph  (c)(2)  of 
section  110.11  implements  the  new 
statutory  specifications,  and  also 
incorporates  three  of  the  print-specific 
provisions  of  pre-BCRA  11  CFR  110.11. 

One  commenter  suggested  that  the 
pre-BCRA  disclaimer  regulations  work 
well  and  should  not  be  changed  except 
where  required  under  BCRA.  For  the 
most  part,  the  Commission  agrees,  but 
with  the  recognition  that  Congress  has 
in  fact  required  a  niunber  of  changes  in 
the  disclaimer  provisions  through 
BCRA.  For  example,  the  pre-BCRA 
requirement  that  a  disclaimer  be  "clear 
and  conspicuous"  was  limited  to 
printed  commvmications.  In  BCRA, 
Congress  added  a  new  requirement  that 
the  disclaimer  in  a  printed 
commimication  be  of  "sufficient  type- 
size  to  be  clearly  readable  by  the 
recipient  of  the  commimication."  2 
U.S.C.  44ld{c)(l).  Given  the  specificity 


of  the  statutory  requirements  added  by 
BCRA,  new  paragraph  (c)(2)(i)  restates 
the  "sufficient  type  size"  requirement 
verbatim,  while  new  paragraphs 
(c)(2Mii)  and  (c)(2)(iii)  also  precisely 
track  2  U.S.C.  441d(c)(2)  and  (3), 
respectively. 

The  Commission  sought  comment  on 
whether  the  term  "sufficient  type  size" 
requires  additional  clarification  or  a 
"safe  harbor"  provision.  Three 
commenters  responded  and  each  stated 
that  the  Commission  should  provide 
some  additional  guidance  or  "safe 
harbor"  in  the  form  of  an  "objective" 
standard  for  type  size.  One  commenter 
advocated  a  type-size  requirement 
related  to  the  smallest  font  size  of  a 
communication,  but  a  different 
commenter  warned  that  such  a  ^ 

requirement  could  be  easily 
circumvented  by  reducing  the  type-size 
of  one  sentence,  or  even  one  word,  in 
the  communication.  Two  commenters 
also  expressed  concerns  that  a  type-size 
requirement  based  on  the  size  of  the 
largest  font  size  in  the  communication 
would  be  "unworkable"  or  "overly 
complex."  One  commenter  supported 
an  approach  that  would  set  a  fixed 
minimum  type  size. 

The  Commission  shares  the  concerns 
expressed  by  the  commenters  regarding 
formulas  fixed  to  the  smallest  or  largest 
type  sijse  in  a  communication's  core 
message  text.  However,  the  Commission 
is  also  reluctant  to  set  one  fixed 
minimum  type  size  for  all 
communications  because  a  type  size 
that  can  be  easily  read  in  a  newspaper 
might  be  completely  unreadable  when 
included  on  a  billboard  or  other  large, 
printed  communication.  Therefore,  in 
11  CFR  110.11{c)(2)(i).  the  Commission 
is  creating  a  "safe  harbor"  provision  that 
establishes  a  fixed,  twelve-point  type 
size  as  a  sufficient  size  for  disclaimer 
text  in  newspapers,  magazines,  flyers, 
signs  and  other  printed  communications 
that  are  no  larger  than  the  common 
poster  size  of  24  inches  by  36  inches. 
However,  no  specific  safe  harbor 
provision  would  apply  to  larger  printed 
communications  because  the 
Commission  concludes  that  the  vast 
differences  in  the  potential  size  and 
manner  of  display  of  larger  printed 
communications  would  render  fixed 
type-size  examples  ineffective  and 
inappropriate.  Whether  a  disclaimer  on 
a  larger  printed  communication  is  of 
sufficient  type  size  to  be  clearly 
readable  is  therefore  to  be  determined 
on  a  case-by-case  basis,  taking  into 
account  the  vantage  point  from  which 
the  communication  is  intended  to  be 
seen  or  read  as  well  as  the  actual  size 
of  the  disclaimer  text. 
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Paragraph  (c)(2)(ii)  of  section  110.11 
specifies  that  the  disclaimer  included  in 
printed  communications  must  be 
contained  within  a  printed  box  set  apart 
from  the  other  contents  of  the 
communication.  2  U.S.C.  441d{c)(2). 
Paragraph  (c){2){iii)  specifies  that  the 
text  of  the  disclaimer  must  be  printed 
with  a  reasonable  degree  of  color 
contrast  between  the  background  and 
the  printed  statement.  2  U.S.C. 
44ld(c)(3).  Both  of  these  requirements 
apply  regardless  of  the  size  of  the 
printed  material  under  paragraph 
(c)(2)(i). 

In  the  NPRM.  the  Commission  sought 
comment  on  whether  the  statutory 
phrase  "reasonable  degree  of  color 
contrast"  should  be  further  defined,  and 
specifically  whether  the  color  contrast 
for  the  disclaimer  notice  should  be 
related  to  the  color  contrast  of  the  core 
message  text.  One  commenter  drew  a 
distinction  between  the  statutory 
requirement  of  color  contrast  between 
the  "background  and  printed 
statement."  2  U.S.C.  441d(c)(3).  and  the 
Commission's  suggestion  in  the 
narrative  of  the  NPRM  that  a  color 
contrast  is  required  between  the 
disclaimer  text  and  the  core  message 
text.  The  Commission  notes  that  color 
contrast  between  the  disclaimer  text  and 
the  core  message  text  is  not  required  by 
the  statute,  and  is  not  required  by  the 
final  rules.  This  should  alleviate  the 
commenter's  concern  that  such  an 
additional  requirement  might  require 
three  different  colors  (a  background 
color,  a  core  message  text  color,  and  a 
disclaimer  text  color),  thereby 
effectively  prohibiting  simple  black  and 
white  communications  and  possibly 
raising  the  cost  for  the  communication. 
Therefore,  paragraph  (c)(2)(iii]  addresses 
only  the  contrast  between  the  text  and 
background  of  a  communication,  and 
provides  two  "safe  harbor"  examples 
that,  when  followed,  comply  with  the 
color-contrast  requirement.  First, 
paragraph  (c)(2)(iii)  specifies  that  the 
color  contrast  requirement  is  met  if  the 
disclaimer  is  printed  in  black  text  on  a 
white  background.  Second,  paragraph 
(c)(2)(iii)  specifies  that  the  color  contrast 
requirement  is  met  if  the  degree  of 
contrast  between  the  background  color 
and  the  disclaimer  text  color  is  at  least 
as  great  as  the  degree  of  contrast 
between  the  background  color  and  the 
color  of  the  largest  text  in  the 
communication.  Please  note  that  these 
two  examples  do  not  constitute  the  only 
ways  to  satisfy  the  color  contrast 
requirements,  and  that  they  are  safe 
harbors,  not  mandatory  requirements. 
This  approach  is  intended  to  provide  a 
clear,  flexible  safe  harbor  that  will 


ensure  that  the  disclaimer  does  not 
blend  in  with  the  background  of  the 
communication  any  more  than  a 
headline  or  other  key  part  of  the  core 
message  text,  and  thereby  providing 
certainty  to  persons  making 
communications  needing  disclaimers. 

Paragraphs  (c)(2)(iv)  and  (v) 
incorporate  pre-BCRA  regulatory 
provisions  specific  to  print 
communications.  Paragraph  (c)(2)(iv).  to 
which  the  provisions  of  pre-BCRA 
paragraph  (a)(5)(i)  are  redesignated 
without  substantive  revision,  states  that 
a  disclaimer  need  not  appear  on  the 
front  or  cover  page  of  a  communication, 
except  for  communications  that  only 
contain  a  front  face,  such  as  billboards. 
Paragraph  (c){2)(v),  to  which  the 
provisions  of  pre-BCRA  paragraph 
(a)(5)(ii)are  redesignated  without 
substantive  change,  states  that  a 
communication  that  would  require  a 
disclaimer  if  distributed  separately,  and 
that  is  included  in  a  package  of 
materials,  must  contain  the  required 
disclaimer. 

C.  Specific  Requirements  for  Radio  and 
Television  Communications  That  Are 
Authorized  by  Candidates 

In  BCRA,  Congress  added  new 
requirements  for  disclaimers  in  radio 
and  television  communications  paid  for 
by  candidates  or  persons  authorized  by 
candidates.  2  U.S.C.  441d{d){l). 
Paragraph  (c)(3)  implements  these 
specific  statutory  requirements  as 
described  below. 

Paragraph  (c)(3)(i)  tracks  the  new 
statutory  language  requiring  that  a 
communication  that  is  paid  for  or 
authorized  by  a  candidate  or  the 
candidate's  authorized  committee  and 
transmitted  through  radio  must  include 
an  audio  statement  spoken  by  the 
candidate  himself  or  herself.  2  U.S.C. 
441d(d)(l)(A).  The  statement  must 
identify  the  candidate,  and  state  that  the 
candidate  has  approved  the 
communication.  Id. 

Likewise,  paragraphs  (c)(3)(ii)  tracks 
the  new  statutory  language  requiring 
that  a  communication  that  is  paid  for  or 
authorized  by  a  candidate  or  the 
candidate's  authorized  committee  and 
transmitted  through  television  have  an 
oral  disclaimer  spoken  by  the  candidate 
himself  or  herself.  2  U.S.C. 
441d(d)(l)(B).  The  provision  requires 
the  candidate  to  identify  himself  or 
herself,  and  to  state  that  he  or  she  has 
approved  the  communication.  In 
addition.  Congress  specified  that  the 
candidate  must  convey  that  message  in 
one  of  two  ways:  through  a  full-screen 
view  of  the  candidate  making  the 
statement  or  through  a  "clearly 
identifiable  photographic  or  similar 


image  of  the  candidate"  that  appears 
during  the  candidate's  voice-over 
statement.  Paragraph  (c)(3)(ii)(A)  sets 
forth  the  first  option,  while  paragraph 
(c)(3)(ii)(B)  sets  forth  the  second  option 
and  provides  additional  guidance 
regarding  the  meaning  of  "clearly 
identifiable."  The  only  commenter  who 
specifically  addressed  this  issue 
suggested  that  the  picture  of  the 
candidate  should  only  be  considered 
"clearly  identifiable"  if  it  is  displayed 
in  a  full-screen  view.  However,  the 
Commission  notes  that  although 
Congress  specifically  required  a  full- 
screen view  when  the  candidate  is 
shown  making  the  statement.  Congress 
did  not  require  a  full-screen  view  for  the 
still  picture.  The  Commission  views  this 
ds  an  intentional  distinction  that 
contemplated  an  alternative  to  the  full- 
screen view.  Therefore,  the  Commission 
is  establishing  a  safe  harbor  provision 
whereby  a  still  picture  of  the  candidate 
shall  be  considered  "clearly 
identifiable"  if  it  occupies  at  least  80% 
of  the  vertical  screen  height.  That  size 
is,  in  the  Commission's  judgment,  a 
meaningful  alternative  to  the  full-screen 
requirement,  and  complies  with 
Congress's  mandate  that  the  picture  be 
"clearly  identifiable." 

Congress  also  established  a  third 
disclaimer  requirement  for 
communications  paid  for  or  authorized 
by  a  candidate  and  transmitted  through 
television.  In  addition  to  the  oral 
statement  described  above,  each 
television  communication  must  contain 
a  "clearly  readable"  written  statement 
that  appears  at  the  end  of  the 
communication  "for  a  period  of  at  least 
four  seconds"  with  a  "reasonable  degree 
of  color  contrast"  between  the 
background  and  the  disclaimer 
statement.  See  2  U.S.C.  441d(d)(2){B)(ii). 
These  statutory  requirements  are 
implemented  in  new  11  CFR 
110.11(c)(3)(iii). 

The  pre-BCRA  regulations  provided 
that  a  written  disclaimer  appearing  on 
the  screen  of  a  television 
communication  "shall  be  considered 
clear  and  conspicuous  if  [it]  appear[s]  in 
letters  equal  to  or  greater  than  four  (4) 
percent  of  the  vertical  picture  height  for 
not  less  than  four  (4)  seconds."  Pre- 
BCRA  11  CFR  110.11(a){5)(iii).  Two 
commenters  urged  the  Commission  to 
retain  the  four-percent  height  provision 
as  a  "safe  harbor."  However,  the  new 
Congressional  color-contrast 
requirement  in  2  U.S.C.  441d(!l)(2)(B)(ii) 
renders  the  pre-BCRA  "safe  harbor" 
incomplete  because  the  four-percent-for- 
four-seconds  provision  does  not  address 
color  contrast. 

The  Commission  is  therefore  setting 
forth  the  statutory  "clearly  readable" 
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requirement  in  paragraph  11  CFR 
110.11(c)(3)(iii)  and  is  employing  the 
same  four  percent  height  provision  and 
the  four-second  duration  provision  as 
two  of  the  three  specific  criteria  that 
will  determine  whether  a  statement  is 
"clearly  readable."  Rather  than 
providing  a  "safe  harbor."  paragraphs 
11  CFR  110.11(c)(3){iii){A).  (B).  and  (C) 
provide,  respectively,  that  the  statement 
will  not  be  considered  "clearly 
readable"  unless  it  appears  in  letters 
equal  to  or  greater  than  four  percent  of 
the  vertical  picture  height,  it  appears  for 
at  least  four  seconds,  and  the  statement 
contains  a  reasonable  degree  of  color 
contrast  with  the  background. 

Paragraph  (c){3)(iii)(B)  sets  forth  the 
four-second  duration  requirement  in 
accordance  vdth  the  BCRA  language.  2 
U.S.C.  •44ld(d)(l){B). 

Paragraph  11  CFR  110.11(c)(3)(iii)(C) 
addresses  the  new  color  contrast 
requirement  in  BCRA.  which  is  the  third 
criterion  used  to  determine  whether  a 
statement  is  clearly  readable.  Because 
the  statute  did  not  define  "reasonable 
degree  of  color  contrast."  the 
Commission  requested  comment  on 
several  different  approaches.  To 
continue  the  same  "safe  harbor" 
approach  of  pre-BCRA  paragraph 
{a)(5)(iii).  the  regulations  would  have  to 
describe  "reasonable  degree  of  color 
contrast"  in  an  objective  manner.  The 
same  commenter  who  addressed  the 
color  contrast  issue  in  the  context  of 
printed  communications  also  suggested 
that  the  Commission  avoid  overly 
complicated  or  cost-incurring 
definitions  of  "reasonable  degree  of 
color  contrast"  in  the  context  of 
television  communications.  For  the . 
same  reasons  stated  above  with 
reference  to  the  color  contrast 
requirements  for  printed 
communications,  the  Commission  is 
providing  "safe  harbors"  for  disclaimers 
that  are  printed  in  black  text  on  a  white 
background,  as  well  as  disclaimers  that 
have  at  least  the  same  degree  of  contrast 
Mrith  the  background  color  as  the  degree 
of  contrast  between  the  background 
color  and  the  color  of  the  largest  text 
used  in  the  communication.  11  CFR 
110.1  l(c)(3)(iii)(C).  Either  of  these 
disclaimer  formats  would  satisfy  the 
color-contrast  requirement,  which  is  the 
third  criterion  used  to  determine 
whether  the  statement  is  "clearly 
readable." 

The  Commission  received  no 
comments  on  the  two  proposed 
examples  of  spoken  disclaimers  that,  if 
used  by  a  candidate,  will  satisfy  the 
requirements  of  paragraphs  (c)(3)(i),  (ii) 
and  (iii).  These  examples,  located  in 
paragraph  (c)(3)(iv),  are  not  mandatory 
and  are  not  the  only  acceptable 


disclaimers.  Paragraph  (c){3)(iv)  is 
intended  to  provide  a  clear  "safe 
harbor"  for  candidates,  authorized 
committees,  and  others  required  to 
include  disclaimers  in  communications. 

D.  Specific  Requirements  for  Radio  and 
Television  Commimications  Paid  for  by 
Other  Persons  and  Not  Authorized  by 
Candidates 

In  BCRA,  Congress  set  forth  a  scripted 
audio  statement  required  for  disclaimers 
in  commimications  transmitted  through 
radio  or  television  and  paid  for  by 
persons  other  than  candidates  or 
persons  authorized  by  candidates.  2 
U.S.C.  441d(d){2).  New  paragraph  (c)(4) 
tracks  the  statutory  language  by 
requiring  the  name  of  the  political 
committee  or  other  person  responsible 
for  the  commimication  and  any 
connected  organization  to  be  included 
in  the  communication.  "Connected 
organization"  is  defined  in  11  CFR 
100.6.  Paragraph  (c)(4)  also  requires  that 
communications  transmitted  through  a 
telephone  bank,  as  defined  in  11  CFR 
100.28.  carry  the  same  statement.  See 
discussion  regarding  the  inclusion  of 
■  telephone  banks  within  the  term 
"public  communication."  above,  and 
the  discussion  of  specific  requirements 
for  radio,  telephone  bank,  and  television 
communications  authorized  by 
candidates,  above.  The  scripted 
statement  is:  "XXX  is  responsible  for  the 
content  of  this  advertising."  2  U.S.C. 
44ld(d)(2). 

Furthermore,  in  the  case  of  a 
television  transmission.  Congress 
required  that  the  statement  be  conveyed 
by  a  "full-screen  view  of  a 
representative  of  the  political  committee 
or  other  person  making  the  statement." 
or  in  a  "voice-over"  by  such 
representative.  2  U.S.C.  44ld(d)(2).  The 
Commission  sought  comment  on 
whether  the  regulation  should  specify 
who  may  represent  the  payor  for  this 
purpose.  One  commenter  urged  the 
Commission  to  require  an  officer  of  the 
organization  to  make  the  statement, 
rather  than  a  volunteer  or  paid  celebrity. 
In  contrast,  another  commenter  argued 
that  any  restriction  on  who  could  make 
the  statement  "would  far  exceed  the 
scope  of  BCRA."  which  allows  a 
"representative  of  the  committee  or 
other  person"  to  make  the  statement. 
See  2  U.S.C.  441d(d)(2)  (emphasis 
added).  The  Commission  agrees  with 
the  latter  commenter  that  the  statute 
does  not  appear  to  contemplate  any 
additional  restrictions  on  Uie  choice  of 
the  person  making  the  disclaimer 
statement.  Furthermore,  the 
Commission  sees  no  reason  to  remove 
additional  flexibility  where  the  plain 
emphasis  of  the  relevant  statutory 


provision  is  the  content  and 
conspicuousness  of  the  disclaimer,  not 
the  individual  speaking  those  words. 
The  Commission  also  notes  that  where 
Congress  clearly  intended  that  a  specific 
person  convey  the  disclaimer  message 
for  an  authorized  radio  or  television 
communication,  it  did  so  explicitly  by 
providing  that  the  candidate  must  make 
the  statement.  Compare  2  U.S.C. 
44ld(d)(l)  with  2  U.S.C.  441d(d)(2). 
Thus.  11  CFR  110.1l(c)(4)(ii)  does  not 
include  any  specific  limitation 
regarding  who  must  speak  the  required 
message.  In  addition,  unlike  the 
requirements  for  television 
communications  authorized  by 
candidates,  the  audio  statement 
required  for  television  communications 
that  are  not  authorized  by  candidates 
can  be  accomplished  through  voice-over 
without  any  requirement  of  a 
photograph  or  similar  representation  of 
the  speaker. 

Finally,  as  with  authorized  television 
communications,  the  disclaimer 
statement  for  a  television 
communication  that  is  not  authorized 
by  any  candidate  must  also  appear  in 
writing  at  the  end  of  the  communication 
in  a  clearly  readable  manner  with  a 
reasonable  degree  of  color  contrast 
between  the  background  and  the  printed 
statement  for  a  period  of  at  least  foin 
seconds.  2  U.S.C.  44ld(d)(2).  Paragraphs 
11  CFR  110.11{c)(4)(iii)(A).  (B).  and  (C) 
are  therefore  identical  to  11  CFR 
110.11(c)(3)(iii)(A).  (B).  and  (C).  See 
above  explanation  of  11  CFR 
110.11(c){3)(iii). 

1 1  CFR  110.11(d)    Coordinated  and 
Independent  Expenditures  by  Political 
Party  Committees 

Paragraph  (d)  of  section  110.11  covers 
disclaimers  for  commimications  that 
constitute  coordinated  party 
expenditures  and  independent 
expenditures  by  national,  state,  district, 
and  local  political  party  committees. 
The  relevant  pre-BCRA  provisions  of  11 
CFR  110.11(a)(2)  are  being  redesignated 
as  paragraph  (d)(1),  with  one  minor 
grammatical  change  and  without 
substantive  change. 

Although  the  Commission  did  not 
propose  any  significant  substantive 
changes  for  disclaimer  requirements 
related  to  coordinated  party 
expenditiues.  one  commenter  expressed 
concern  that  a  communication  paid  for 
by  a  political  party  committee  with 
funds  subject  to  the  2  U.S.C.  441a(d) 
coordinated  expenditure  limits  would, 
solely  by  virtue  of  being  a  2  U.S.C. 
441a{d)  coordinated  expenditure,  be 
considered  to  be  "authorized" 
communications  subject  to  the 
requirements  of  11  CFR  110.11(c)(3). 
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The  Commission  does  not  intend  such 
a  result  and  believes  that  such  an 
interpretation  would  be  contrary  to  its 
longstanding  policy  of  permitting 
political  party  committees  to  avail 
themselves  of  the  2  U.S.C.  441a(d) 
limits,  both  before  and  after  a  party's 
primary,  without  any  showing  of 
candidate  authorization  or  actual 
"coordination"  with  a  candidate.  See 
"Party  Expenditiues  vs.  Contributions: 
Similarities,"  Campaign  Guide  for 
Political  Party  Committees  at  p.  16 
(1996)  ("It  is  up  to  the  party  committee 
to  decide.")  Therefore,  the  Commission 
is  adding  new  paragraph  (d)(2)  to  11 
CFR  110.11  to  make  it  clear  that  a 
communication  paid  for  by  a  political 
party  committee  through  a  section 
441a(d)  expenditure  will  not  be 
considered  to  be  authorized  by  a 
candidate  solely  by  virtue  of  using  the 
funds  subject  to  the  section  441a(d) 
limits.  11  CFR  110.11(d)(3).  Please  note, 
however,  that  while  this  clarification 
recognizes  a  political  party  committee's 
freedom  to  characterize  its  payment  as 
a  "coordinated  expenditure"  even  when 
no  actual  coordination  occurred,  the 
communication  would  be  considered 
authorized  by  the  candidate  (and  would 
therefore  require  an  authorization 
statement  to  that  effect)  if  the  candidate 
approves  the  communication.  The 
Commission  is  also  making  clear  that 
commimications  made  by  a  political 
party  committee  pursuant  to  2  U.S.C. 
441a(d)  that  are  distributed  prior  to  the 
date  the  party  committee's  candidate  is 
nominated  need  not  carry  disclaimers 
indicating  that  the  communication  was 
authorized  by  any  candidate,  but  only 
must  indicate  who  paid  for  the 
communication.  11  CFR  110.11(d)(l)(ii). 

Paragraph  (d)(3)  covers 
communications  that  constitute 
independent  expenditures  by  political 
party  conunittees.  It  states  that  the 
disclaimer  provisions  apply  to  such 
communications,  and  that  a  "non- 
authorization  notice"  is  required,  as 
with  any  other  independent  expenditure 
commimication.  See  pre-BCRA  11  CFR 
109.3  and  proposed  11  CFR  109.10(e) 
(as  proposed  in  a  separate  Notice  of 
Proposed  Rulemaking  on  Consolidated 
Reporting,  67  FR  64555  (October  21, 
2002).) 

11  CFR  110.11(e)    Exempt  Activities 

The  Commission  is  redesignating  the 
provisions  of  pre-BCRA  11  CFR 
110.11(a)(4),  pertaining  to 
communications  that  qualify  as  "exempt 
activities,"  as  paragraph  (e)  of  section 
110.11.  In  the  NPRM,  the  Commission 
proposed  to  make  only  minor,  non- 
substahtive  revisions.  67  FR  55351. 
Although  not  so  expressly  stated  in  the 


NPRM,  the  Conmiission  based  this 
proposal  on  the  tentative  conclusion 
that  Congress  did  not  intend,  in  BCRA, 
to  overtiun  the  Commission's 
longstanding  approach  to  disclaimers 
for  exempt  activities.  The  Commission 
received  no  comments  on  this  proposal. 

The  Commission  has  concluded  that 
no  substantive  revisions  are  necessary. 
The  Commission  has,  however, 
rewritten  the  paragraph  to  make  it  clear 
that  public  communications  that 
constitute  exempt  activities  are  covered 
by  the  requirements  of  paragraphs  (a), 
(b),  (c)(1),  and  (c)(2)  of  section  110.11, 
but  are  not  subject  to  the  new  "stand  by 
your  ad"  requirements  in  paragraphs 
(c)(3)  and  (c)(4)  of  section  110.11.  This 
revision  is  not  intended  to  change  the 
rule  substantively;  rather,  it  is  only 
intended  to  clarify  the  rule  in  light  of 
the  new  provisions  added  by  BCRA. 

1 1  CFR  1 10.11(f)    Exceptions 

Exceptions  to  the  disclaimer 
requirements  are  set  out  in  paragraph 
(f).  The  exceptions  in  pre-BCRA 
paragraphs  (a)(6)(i),  (ii),  and  (iii)  are 
being  redesignated  as  paragraphs 
(f)(l)(i).  (ii),  and  (iii),  respectively,  with 
only  grammatical,  non-substantive 
revision. 

The  Commission  is  incorporating  the 
provisions  of  pre-BCRA  11  CFR 
110.11(a)(7),  regarding  certain 
communications  by  a  separate 
segregated  fund  or  its  coimected 
organization,  in  paragraph  (f)(2). 
because  this  provision  is  essentially  an 
exception.  In  addition,  in  paragraph 
(f)(2),  the  word  "form"  is  being  changed 
to  "type."  This  change  has  no 
substantive  effect,  and  is  being  done 
only  to  conform  to  the  language  of  the 
statute.  See  2  U.S.C.  441d(a).  hi 
addition,  the  reference  "general  public 
political  advertising"  in  pre-BCRA  11 
CFR  110.11(a)(7)  is  replaced  with  a 
reference  to  a  "public  commimication." 
11  CFR  110.11(f)(2).  No  commenters 
addressed  this  provision. 

11  CFR  110.11(g)    Comparable  Rate  for 
Campaign  Purposes 

Paragraph  (g)  of  section  110.11 
continues  the  pre-BCRA  rule  pertaining 
to  comparable  rates  for  print 
advertising.  That  is,  the  contents  of  pre- 
BCRA  11  CFR  110.11(b)  are  being 
redesignated  as  paragraph  (g).  Other 
than  the  addition  of  a  heading  for  the 
paragraph,  there  are  no  revisions  to  the 
pre-BCRA  rule.  Paragraph  (g)  tracks  2 
U.S.C.  441d(b),  as  did  its  pre-BCRA 
predecessor.  No  commenters  addressed 
this  provision. 


1 1  CFR  110 A  6    Prohibitions  on 
Fraudulent  Misrepresentations 

BCRA  adds  a  subsection  to  the 
fraudulent  misrepresentation  statute  at  2 
U.S.C.  441h.  The  new  provision,  2 
U.S.C.  441h(b),  prohibits  a  person  from 
fraudulently  misrepresenting  that  the 
person  is  speaking,  writing  or  otherwise 
acting  for,  or  on  faKahalf  of,  a  Federal 
candidate  or  political  party,  or  an 
employee  or  agent  of  either,  for  the 
purpose  of  soliciting  contributions  or 
donations.  It  also  prohibits  persons  from 
participating  in,  or  conspiring  to 
participate  in,  plans,  schemes,  or 
designs  to  make  such  fraudulent 
misrepresentations  in  soliciting 
contributions  and  donations.  BCRA  also 
non-substantively  amends  the  existing 
fraudulent  misrepresentation  statute  by 
redesignating  it  as  subsection  (a)  of  2 
U.S.C.  44lh.  The  regulation 
implementing  this  provision,  together 
with  the  pre-BCRA  fraudulent 
misrepresentation  regulation  formerly 
found  at  11  CFR  110.9(b),''  is  combined 
in  new  11  CFR  110.16. 

The  pre-BCRA  fraudulent 
misrepresentation  provision,  now 
codified  at  2  U.S.C.  441h(a),  is  aimed  at 
fraudulent  misrepresentation  of 
campaign  authority.  For  additional 
background,  see  Legislative  History  of. 
Federal  Election  Campaign  Act 
Amendments  of  1974  at  521.  The  statute 
prohibits  a  candidate,  his  or  her 
employee  or  agent,  or  an  organization 
under  the  candidate's  control,  from 
purporting  to  speak,  write,  or  act  for 
another  candidate  or  political  party  on 
a  matter  that  is  damaging  to  the  other 
candidate  or  party.  Section  441h(a) 
encompasses,  for  example,  a  candidate 
who  distributes  letters  containing 
statements  damaging  to  an  opponent 
and  who  fraudulently  attributes  them  to 
the  opponent.  The  Commission  has 
determined  that  "on  a  matter  that  is 
damaging"  includes  actions  or  spoken 
or  written  communications  that  are 
intended  to  suppress  votes  for  the 
candidate  or  party  who  has  been 


*  Another  BCRA  rulemaking  amended  11  CFR 
110.9,  fonnerly  entitled  "Miscellaneous 
Provisions,"  to  address  only  violations  of  the 
contribution  limits  and  was  re-titled  accordingly. 
See  Final  Rules  and  Explanation  and  (ustification 
for  Contribution  Limitations  and  Prohibitions.  67 
FR  69928  (Nov.  19,  2002).  Other  provisions 
previously  addressed  in  11  CFR  110.9  include 
fraudulent  misrepresentation,  price  index  increase 
and  voting  age  population.  This  rulemaking 
redesignates  and  amends  the  fraudulent 
misrepresentation  provision.  The  "Contribution 
Limitations  and  Prohibitions"  rulemaking 
redesignates  and  amends  the  price  index  increase 
provision.  See  id.  A  third  BCRA  rulemaking  proioct 
entitled  "Coordination  and  Independent 
Expenditures"  proposes  to  redesignate  and  amend 
the  voting  age  population  provision.  See  NPRM  at 
67  FR  60042,  60060  (Sept.  24.  2002). 
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fraudulently  misrepresented.  A 
violation  of  section  44lh(a)  does  not 
depend  on  whether  the  candidate  or 
party  who  is  fraudulently  represented 
goes  on  to  win  an  election.  While  the 
precise  harm  may  be  difficult  to 
quantify,  harm  is  presumed  from  the 
nature  of  the  commimication.  Proof  of 
financial  damages  is  unnecessary. 

Because  the  language  and  jpurpose  of 
the  pre-BCRA  misrepresentation  statute 
encompasses  only  misrepresentations 
by  a  candidate  or  the  candidate's 
employee  or  agent,  the  Commission  has 
historically  been  unable  to  take  action 
in  enforcement  matters  where  persons 
unassociated  with  a  candidate  or 
candidate's  authorized  committee  have 
solicited  funds  by  purporting  to  act  on 
behalf  of  a  specific  candidate  or 
political  party.  Candidates  have 
complained  that  contributions  that 
contributors  believed  were  going  to 
benefit  the  candidate  were  diverted  to 
other  purposes,  harming  both  the 
candidate  and  contributor. 
Consequently,  the  Commission  has 
frequently  included  in  its  annual 
legislative  recommendations  to 
Congress  a  recommendation  that  2 
U.S.C.  44lh  be  amended  to  specifically 
prohibit  any  person  from  fraudulently 
misrepresenting  a  candidate  or  political 
party  in  solicitations.  See  Federal 
Election  Commission  Annual  Reports 
for  2000  at  39,  for  1999  at  47-48,  for 
1998  at  52,  and  1997  at  47.  BCRA's 
prohibition  on  fraudulent  solicitations 
of  contributions  and  donations 
implements  those  legislative 
recommendations.  2  U.S.C.  441h(b);  see 
148  Cong.  Rec.  S3122  (daily  ed.  March 
29,  2001)  (statement  of  Sen.  Nelson). 

The  Commission  received  one 
comment  on  the  proposed  rules  to 
implement  BCRA's  fraudulent 
solicitation  provision  and  to  redesignate 
the  pre-BCRA  fraudulent 
misrepresentation  rule.  The  commenter 
expressed  support  for  combining  these 
two  provisions  in  a  new  rule.  The 
commenter  agreed  that  an  anti-fraud 
provision  aimed  at  fraudulent 
fundraising  and  applicable  to  a  broader 
range  of  persons  was  needed. 

The  final  rule  at  11  CFR  110.16(a) 
remains  unchanged  fatim  the  proposed 
rule  in  the  NPRM.  Paragraph  (a)  amends 
the  pre-BCRA  fraudulent 
misrepresentation  regulation,  formerly 
found  at  11  CFR  110.9(b).  by  adding  the 
title,  "In  general."  This  change  follows 
BCRA,  which  added  a  similar  heading 
to  section  (a)  of  2  U.S.C.  441h. 
Technical  amendments  also  make  the 
wording  of  paragraph  (a)  gender-neutral 
Finally,  paragraph  (a)(2)  has  been 
amended  from  the  pre-BCRA  rule  to 


include  the  word  "scheme"  so  that  it 
tracks  the  statute. 

The  final  rule  at  11  CFR  110.16(b) 
tracks  the  statutory  language  in  BCRA. 
No  changes  are  being  made  from  the 
proposed  rule.  Paragraph  (b)(1) 
prohibits  a  person  from  fraudulenUy 
misrepresenting  that  the  person  speaks, 
woites,  or  otherwise  acts  for  or  on  behalf 
of  a  candidate,  political  party,  or  an 
employee  or  agent  of  either,  in  soliciting 
contributions  or  donations.  As  used  in 
section  110.16(b)(1).  "donation"  has  the 
same  meaning  as  in  11  CFR  300.2(e). 
See  Final  Rules  for  Prohibited  and 
Excessive  Contributions:  Non-Federal 
Funds  or  Soft  Money,  67  FR  49064. 
49122  (July  29,  2002).  Paragraph  (b)(2) 
prohibits  a  person  from  willfully  and 
knowingly  participating  in,  or 
conspiring  to  participate  in,  any  plan, 
scheme,  or  design  to  violate  proposed 
paragraph  (b)(1). 

The  Commission  notes  that  the 
fraudulent  misrepresentations 
prohibited  in  both  11  CFR  44lh(a)  and 
(b)  and  11  CFR  110.16(a)  and  (b)  differ 
frtim  common  law  fraud.  Unlike 
common  law  fraudulent 
misrepresentation,  section  441h  gives 
rise  to  no  tort  action.  Section  44lh  is 
part  of  a  Federal  statute  designed  to 
address  campaign  finance  abuses,  not 
common  law  fraud.  See  generally 
Buckley  V.  Valeo,  424  U.S.  1.  26-27 
(1976). 

The  Supreme  Court  has  recognized 
that  statutes  that  address  schemes  to 
defraud,  such  as  sections  441h(a)(2)  and 
(b)(2).  do  not  require  proof  of  the 
common  law  requirements  of 
"justifiable  reliance"  and  "damages." 
Nederv.  United  States,  527  U.S.  1,  24- 
25  (1999)  ("The  common  law 
requirements  of  'justifiable  reliance'  and 
'damages,'  for  example,  plainly  have  no 
place  in  federal  fraud  statutes  *  *  *" 
"By  prohibiting  the  'scheme  to  defraud' 
rather  than  the  completed  fraud,  the 
elements  of  reliance  and  damage  would 
clearly  be  inconsistent  with  the  statutes 
Congress  enacted"),  citing  United  States 
v.  Stewart,  872  F.2d  957,  960  (10th  Cir. 

1989). 

Another  indication  that  the  fraudulent 
misrepresentations  prohibited  by 
section  441h  differ  from  common  law 
fraud  is  that  section  441h(a)  states  that 
the  fraudulent  misrepresentation  must 
be  "on  a  matter  which  is  damaging  to 
(the  misrepresented]  candidate  or 
political  party."  If  the  statute  were  to 
require  proof  of  damage  in  common  law 
fraudulent  misrepresentation,  then  the 
phrase  "on  a  matter  which  is  damaging" 
is  superfluous.  Courts  construe  statutes 
so  "as  to  avoid  rendering  superfluous 
any  parts  thereof."  Astoria  Fed.  Sav.  &■ 
Loan  Ass'n  v.  Solimino,  501  U.S.  104 


(1991);  see  also  Federal  Election 
Commission  v.  Arlen  Specter  '96, 150  F. 
Supp.2d  797,  806  (2001),  quoting 
Bennett  v.  Spear,  520  U.S.  154. 173 
(1997). 

1 1  CFR  111.24    Gvil  Penalties  (2  U.S.C. 
437gla)(5).  (6),  (12).  28  U.S.C.  2461  nt.). 

The  Act  imposes  civil  penalties  on 
anyone  violating  any  portion  of  FECA  or 
the  Presidential  Election  Campaign 
Fund  Act  ("Fund  Act")  or  the 
Presidential  Primary  Matching  Payment 
Account  Act  ("Matching  Payment  Act"). 
The  Act's  civil  penalties,  found  at  2 
U.S.C.  437g(a)(5),  (6),  and  (12),  are 
organized  into  two  tiers  of  monetary 
penalties;  one  tier  of  penalties  for 
violations  of  the  Act,  and  a  second  tier 
of  penalties  for  "knowing  and  willful" 
violations  of  the  Act. 

BCRA  amends  sections  437g(a)(5)(B) 
and  437g(a)(6)(C)  by  separating  out  and 
increasing  the  pendties  for  a  subset  of 
knowing  and  willful  violations,  namely, 
contributions  that  are  made  in  the  name 
of  another.  See  2  U.S.C.  44lf.  Such 
contributions  are  often  made  through  a 
conduit  to  circumvent  the  contribution 
limits.  The  amendment  to  2  U.S.C. 
437g(a)(5)(B)  increases  the  civil 
penalties  for  such  violations  to  "not  less 
than  300  percent  of  the  amount 
involved  in  the  violation"  and  "not 
more  than  the  greater  of  $50,000  or 
1,000  percent  of  the  amount  involved  in 
the  violation." 

Section  437g(a)(6)(C)  of  FECA, 
authorizing  a  court  to  impose  civil 
penalties  on  a  person  who  knowingly 
and  willfully  violates  the  Act,  has  been 
similarly  amended  by  BCRA. 
Accordingly,  the  Commission  amends 
11  CFR  111.24  to  implement  these 
amendments  to  FECA. 

Specifically,  the  Commission  is 
dividing  11  CFR  111.24(a)  into 
paragraphs  (a)(1),  and  (a)(2)(i)  and  (ii). 
Paragraph  (a)(1)  contains  the  unchanged 
language  of  the  pre-BCRA  regulation  for 
civil  penalties  for  violations  of  the  Act 
or  the  Fund  Act  or  Matching  Payment 
Act.  Paragraph  (a)(2)  addresses 
"knowing  and  willful"  violations  and  is 
further  divided  into  paragraphs  {a)(2)(i) 
and  (ii).  Paragraph  (a)(2)(i)  contains  the 
unchanged  language  of  the  pre-BCRA 
regulation  for  civil  penalties  for 
knowing  and  willful  violations  of  FECA 
or  the  Fund  Act  or  the  Matching 
Payment  Act.  11  CFR  111.24(a)(2)(ii) 
implements  BCRA's  amendments  to 
FECA  increasing  civil  penalties  for 
knowing  and  willing  violations 
involving  contributions  made  in  the 
name  of  another.  In  the  case  of  a 
knowing  and  willful  violation  of  the 
prohibition  on  contributions  in  the 
name  of  another,  the  civil  penalty  is  not 
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less  than  an  amount  that  is  equal  to  300 
percent  of  the  amount  of  the  violation, 
and  the  civil  penalty  is  not  more  than 
$50,000  or  an  amount  equal  to  1 .000 
percent  of  the  amount  of  the  violation, 
whichever  is  greater.  The  Commission 
received  no  comments  on  these 
amended  rules,  which  are  identical  to 
the  proposed  rules,  previously 
published. 

1 1  CFR  Part  113    Use  of  Campaign 
Accounts  for  Non-Campaign  Purposes 

12  use.  439a) 

Introduction 

In  BCKA,  Congress  deleted  2  U.S.C. 
439a  in  its  entirety,  and  replaced  it  with 
an  entirely  new  section.  Subsection  (a) 
of  the  amended  section  sets  forth  the 
following  four  categories  of  "permitted 
uses"  of  campaign  funds:  (1)  Otherwise 
authorized  expenditures  in  connection 
with  a  candidate's  campaign  for  Federal 
office;  (2J  ordinary  and  necessary 
expenses  incurred  in  connection  with  a 
Federal  officeholder's  duties;  (3) 
contributions  to  certain  tax-exempt 
organizations;  and  (4)  transfers,  without 
limitation,  to  national,  state  or  local 
political  party  committees.  2  U.S.C. 
439a(a)(l)  through  (4).  Congress  also 
included  a  list  of  non-exhaustive,  per  se 
prohibited  personal  uses  of  campaign 
funds,  including  home  mortgage,  rent  or 
utility  payments,  clothing  purchases, 
noncampaign-related  automobile 
expenses,  country  club  memberships, 
vacations  or  other  noncampaign-related 
trips,  household  food  items,  tuition 
payments,  noncampaign-iielated 
admissions  to  entertainment  events, 
such  as  sporting  events,  concerts,  and 
theatres,  and  health  club  dues.  2  U.S.C. 
439a(b)(2)(A)  through  (I). 

Former  2  U.S.C.  439a  was  the 
statutory  basis  for  the  Conmiission's 
pre-BCRA  "personal  use"  rules.  It 
allowed  candidates  and  Federal 
officeholders  to  use  excess  campaign 
funds  to  pay  for  ordinary  and  necessary 
expenses  incurred  in  connection  with 
their  duties  as  Federal  officeholders, 
certain  contributions  to  tax-exempt 
organizations,  and  other  lawful 
purposes,  including  transfers,  without 
limitation,  to  national,  state  or  local 
political  party  conunittees.  The  former 
section  439a  also  generally  prohibited 
candidates  and  Federal  officeholders 
from  converting  their  excess  campaign 
funds  to  personal  uses. 

Two  pre-BCRA  regulations 
implemented  the  statutory  conversion- 
to-personal-use  prohibition.  1 1  CFR 
113.1(g)(l)(i)  set  out  a  non-exhaustive 
list  of  per  se  prohibited  personal  uses, 
and  11  CFR  113.1{g)(l)(ii)  described 
uses  that  the  Commission  evaluated  on 


a  case-by-case  basis.  In  addition,  the 
latter  regulation  stated  that  uses  that 
would  exist  "irrespective"  of  a 
candidate's  campaign  or  a  Federal 
officeholder's  duties  constitute  personal 
use.  Finally,  another  pre-BCRA 
regulation,  which  described  the 
permissible  uses  of  excess  campaign 
funds,  included  the  "any  other  lawful 
purpose"  language  from  former  section 
439a.  11  CFR  113.2(d). 

In  the  NPRM,  the  Commission 
proposed  regulations  that  would 
implement  amended  section  439a.  The 
Commission  also  requested  comments 
on  several  issues.  With  regard  to  the 
personal  use  regulations,  the  Internal 
Revenue  Service  commented  that  it  saw 
no  direct  conflict  between  the 
Commission's  proposals  and  the 
Internal  Revenue  Code  or  the 
regulations  thereunder.  Other  comments 
are  addressed  below. 

Unchanged  Provisions  of  11  CFR 
113.1(e)  and  11  CFR  113.2 

1.  Per  se  Personal  Uses 

The  pre-BCRA  version  of  2  U.S.C. 
439a  contained  a  general  prohibition 
against  the  personal  use  of  campaign 
funds,  but  did  not  specify  any  particular 
impermissible  uses.  In  contrast,  the 
Commission's  pre-BCRA  personal  use 
regulations  specifically  defined  certain 
uses  of  campaign  funds  or  donations  as 
perse  prohibited  personfil  uses.  11  CFR 
113.1(g)(l)(i). 

When  Congress  enacted  BCRA,  it 
amended  2  U.S.C.  439a(b)  to  include  a 
non-exhaustive  list  of  prohibited 
personal  uses  of  campaign  funds.  As 
one  of  BCRA's  principal  sponsors 
explained,  amended  section  439a 
"(cjodifies  FEC  regulations  relating  to 
the  personal  use  of  campaign  funds  by 
candidates"  [emphasis  added).  148 
Cong.  Rec  S1993-4  (daily  ed.  March  18, 
2002)  (statement  of  Sen.  Feingold). 
However,  the  Commission  noted  in  the 
NPRM  that  several  of  the  personal  use 
provisions  in  amended  section  439a 
were  not  adopted  verbatim,  but  were 
instead  summaries  of  pre-BCRA 
personal  use  regulations.  For  example, 
the  statute  now  prohibits  the  use  of 
campaign  contributions  for  "a  clothing 
purchase  "  (2  U.S.C.  439a(b)(2)(B)); 
whereas  the  pre-BCRA  corresponding 
regulation  at  11  CFR  113.1(g)(l)(i){C) 
prohibited  the  personal  use  of 
"(cjlothing,  other  than  items  of  de 
minimis  value  that  are  used  in  the 
campaign,  such  as  campaign  'T-shirts' 
or  caps  with  campaign  slogans."  In 
addition,  amended  section  439a  did  not 
incorporate  all  of  the  pre-BCRA  per  se 
personal  use  rules  in  their  entirety. 
Compare  post-BCRA  2  U.S.C. 


439a(b)(2)(A)  through  (I)  with  pre-BCRA 
11  CFR  113.1(g)(l)(i).  In  the  NPRM,  the 
Commission  stated  that  it  interpreted 
new  subsection  (b)  of  2  U.S.C.  439a  to 
provide  an  even  firmer  statutory 
foundation  for  the  per  se  rules  at  11  CFR 
113.1(g)(l)(i)  than  did  the  pre-BCRA 
version  of  section  439a.  No  commenters 
opposed  this  interpretation,  and  two 
commenters  supported  it.  Accordingly, 
aside  bom  the  exceptions  noted  below, 
the  Commission  is  retaining  its  pre- 
BCRA  per  se  personal  use  regulations. 

2.  Irrespective  test 

As  the  Commission  noted  in  the 
NPRM,  pre-BCRA  section  113.1(g)(l)(ii) 
stated  that  a  use  that  would  exist 
"irrespective"  of  a  candidate's  campaign 
or  a  Federal  officeholder's  duties  would 
constitute  a  prohibited  personal  use.  In 
BCRA,  Congress  codified  the 
"irrespective"  test  as  part  of  new  section 
439a(b)(2)  ("For  the  purposes  of 
paragraph  (1),  a  contribution  or 
donation  shall  be  considered  to  be 
converted  to  personal  use  if  the 
contribution  or  amount  is  used  to  fulfill 
any  commitment,  obligation,  or  expense 
of  a  person  that  would  exist  irrespective 
of  the  candidate's  election  campaign  or 
individual's  duties  as  a  holder  of 
Federal  office  *  *  *")  As  the 
Commission  explained  in  the  NPRM, 
BCRA's  "irrespective"  test  is  virtually 
identical  to  the  language  in  section 
113.1(g)(l)(ii).  The  Commission 
proposed  to  continue  to  apply  the 
"irrespective"  test  as  it  had  done  prior 
to  BCRA.  No  comments  were  received 
specifically  on  this  issue,  although  one 
commenter  cited  BCRA's  "irrespective" 
language  in  the  context  of  the 
commenter's  analysis  of  the 
"noncampaign-related  trip"  language  in 
proposed  11  CFR  113.1(g)(i)(K). 
(Noncampaign-related  trips  are 
discussed  below.)  Therefore,  in  the  final 
rule,  the  Commission  is  not  revising  the 
"irrespective"  test. 

Amended  Provisions  of  11  CFR  113.1 

1. 11  CFR  113.1(b)  and  (e)— Excess 
Campaign  Funds 

In  BCRA,  Congress  deleted  the  phrase 
"in  excess  of  any  amount  necessary  to 
defray"  campaign  expenses  from  section 
439a.  Former  section  113.1(e)  defined 
"excess  campaign  funds"  to  mean 
"amounts  received  by  a  candidate  as 
contributions  which  he  or  she 
determines  are  in  excess  of  any  amount 
necessary  to  defray  his  or  her  campaign 
expenditiues."  In  the  NPRM,  the 
Commission  proposed  not  to  change 
section  113.1(e),  but  raised  the  issue  of 
whether  Congress  intended  to  eliminate 
the  discretion  of  candidates  and  Federal 
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officeholders  to  use  these  excess 
campaign  funds  "for  ordinary  and 
necessary  expenses  incurred  in 
connection  with  duties  of  the  individual 
as  a  holder  of  Federal  office. "  2  U.S.C. 
439a(a)(2).  No  commenters  opposed  the 
Commission's  proposal  to  leave  section 
113.1(e)  unchanged,  and  one  conmienter 
supported  leaving  the  "excess  campaign 
funds"  phrase  intact. 

To  ensure  that  11  CFR  part  113  is 
consistent  with  the  plain  language  of 
BCRA,  the  Commission  has  decided  that 
the  term  "excess  campaign  funds" 
should  be  dropped.  Accordingly,  the 
title  of  part  113,  (formerly  "Excess 
Campaign  Fxmds  and  Fxmds  Donated  to 
Support  Federal  Officeholder 
Activities")  now  reads  "Campaign 
Funds  and  Funds  Donated  to  Support 
Federal  Officeholder  Activities."  In 
addition,  the  references  to  the  term 
"excess  campaign  funds"  throughout 
part  113  are  being  deleted. 

TTie  Commission  is  also  deleting  11 
CFR  113.1(e),  which  previously  defined 
"excess  campaign  funds"  as  "amoujits 
received  by  a  candidate  as  contributions 
which  he  or  she  determines  are  in 
excess  of  any  amoimt  necessary  to 
defray  his  or  her  campaign 
expenditures." 

The  Commission  is  also  making  the 
following  conforming  amendments.  In 
paragraphs  (e)(l)(i),  (e)(5),  and  (f),  the 
term  "campaign  funds"  is  being 
substituted  for  "excess  campaign 
funds."  Lastly,  the  Commission  is  also 
changing  "excess  campaign  funds"  to 
"campaign  funds"  in  paragraph  (b), 
which  defines  "office  accounts." 

2. 11  CRF  113.1(g)(l)(i)(B)— Funeral 
Expenses 

Notwithstanding  a  principal  sponsor's 
statement  that  the  BCRA  codifies  the 
Commission's  personal  use  regulations, 
amended  section  439a  failed  to  include 
two  per  se  examples  of  personal  use 
contained  in  11  CFR  113.1(g).  One  of 
these,  funeral,  cremation  or  burial 
expenses,  is  being  retained  with 
significant  exceptions.  These  would 
include  such  expenses  for  a  candidate, 
employee  or  volunteer  of  authorized 
committees  whose  death  arises  out  of,  or 
in  the  course  of,  campaign  activity. 
While  there  is  no  legislative  history 
pertaining  to  this  particular  category  of 
personal  uses,  it  is  at  least  a  permissible 
construction  of  the  BCRA  to  conclude 
that  Congress  deliberately  excluded 
funeral  expenses  from  its  list  of 
excluded  uses  of  campaign  funds. 
Norman  J.  Singer,  Statutes  and  Statutory 
Construction  §  47.23  (6th  ed.  2000) 
("When  'include'  is  utilized,  it  is 
generally  improper  to  conclude  that 
entities  not  specifically  enumerated  are 


excluded.  *  "•  *  It  has  also  been 
assumed  that  when  the  legislature 
expresses  things  through  a  list,  the  court 
assumes  that  what  is  not  listed  is 
excluded."). 

In  any  event,  limiting  the  use  of 
campaign  funds  for  funeral  expenses 
resulting  frtjm  a  death  that  arises  out  of. 
or  in  the  course  of.  campaign  activity 
meets  the  Commission's  "irrespective" 
test  now  codified  in  2  U.S.C.  439a(b)(2). 
The  phrase,  "arises  out  of,  or  in  the 
course  of."  is  a  term  of  art  employed  in 
workers"  compensation  statutes  and 
insurance  contracts  and  would  cover, 
for  instance,  deaths  resulting  from 
injuries  suffered  diuing  campaign 
activity. 

In  addition,  with  respect  to  funeral 
expenses  for  authorized  committee  staff 
and  volunteers  who  die  in  the  course  of 
campaign  activity,  public  policy 
considerations  counsel  the  permission 
of  the  payment  of  such  expenses  from 
campaign  funds  as  campaign  volunteers 
and  staff,  unlike  officeholders  and  their 
staff,  generally  do  not  receive  any  fringe 
benefits  that  would  cover  the  cost  of 
funeral  expenses. 

3. 11  CFR  113.1(g)(l)(i)(I)— Using 
Contributions  To  Pay  Salaries  to 
Candidates 

In  the  NPRM,  the  Commission 
proposed  adding  a  new  rule,  1 1  CFR 
113.1(g){l)(i)(I).  which  would  prohibit 
candidates  from  using  campaign  funds 
to  pay  themselves  salaries  or  otherwise 
compensate  themselves  for  income  lost 
as  a  result  of  campaigning  for  Federal 
office.  In  AO  1999-1,  the  Commission 
banned  the  use  of  campaign  funds  to 
pay  candidate  salaries,  in  part  because 
candidates  would  otherwise  be  able  to 
spend  campaign  funds  received  as 
salaries  for  prohibited  personal  uses 
such  as  food,  clothing,  utilities, 
mortgages  and  other  prohibited  uses. 
Also,  although  the  Commission  noted 
that  one  of  BCRA's  principal  sponsors 
stated  that  BCRA  was  intended  to  codify 
the  Commission's  current  regulations 
but  not  its  advisory  opinions  tl48  Cong. 
Rec.  S2143  (daily  ed.  March  20.  2002) 
(statement  of  Sen.  Feingold)).  the 
Commission  preliminarily  concluded 
that  this  proposed  addition  to  its 
regulations  would  be  consistent  with 
the  non-exhaustive  list  of  prohibited 
personal  uses  in  amended  2  U.S.C. 
439a(b)(2). 

The  Commission  sought  comment  as 
to  whether  or  not  principal  campaign 
committees  should  be  able  to  pay  a 
candidate's  salary  out  of  campaign 
funds.  Three  commenters  opposed  the 
NPRM's  proposal  to  prohibit  the 
payment  of  candidate  salaries  and  no 
commenter  supported  the  proposal.  One 


commenter  argued  that  the  definition  of 
personal  use  does  not  encompass  a 
payment  to.  as  distinguished  from  an 
obligation  of.  a  candidate.  The  same 
commenter  also  argued  that  because 
many  candidates  must  forego  salary  in 
order  to  conduct  the  business  of  the 
campaign,  a  candidate  who  is 
dependent  on  an  income  is  put  at  a 
severe  disadvantage  compared  to  an 
incumbent  who  is  free  to  campaign  at 
all  times  without  any  reduction  in 
compensation  or  to  an  affluent 
challenger,  who  can  afford  to  campaign' 
without  receiving  any  compensation. 
The  commenter  also  noted  that  AO 
1999-1.  which  cites  AOs  1996-34. 
1995-42,  and  1995-20,  stated  that  the 
Commission  has  permitted  the  use  of 
campaign  funds  to  enable  candidates 
and  immediate  family  members  to 
attend  campaign  events.  Finally,  the 
conunenter  concluded  that  candidates 
without  significant  resources  might  not 
be  able  to  forego  salary  payments  in 
order  to  run  for  Federal  office,  and 
recommended  that  the  Commission 
promulgate  a  regulation  permitting 
candidates  to  be  paid  salaries  from 
campaign  funds,  with  restrictions 
sufficient  to  prevent  abuse. 

A  second  commenter.  citing  the 
above-mentioned  statement  by  one  of 
BCRA's  principal  sponsors  that  the  new 
law  was  not  intended  to  codify  the 
Commission's  advisory  opinions, 
asserted  that  the  Commission  lacked  the 
authority  to  characterize  salary 
payments  to  candidates  from  campaign 
funds  as  a  per  se  prohibited  personal 
use.  This  commenter  also  argued  that, 
were  it  not  for  their  campaign 
responsibilities,  candidates  would  not 
have  to  leave  their  jobs  and  give  up  their 
salaries.  Thus,  the  commenter 
concluded,  this  situation  fulfills  BCRA's 
"irrespective"  test.  The  commenter  also 
maintained  that  paying  salaries  to 
candidates  so  that  they  can  buy  personal 
items  and  services  is  akin  to  corporate 
employees  making  political 
contributions  from  their  salaries.  The 
commenter  drew  the  analogy  that, 
because  corporate  contributions  are 
illegal  but  contributions  from  corporate 
employees  are  not,  candidates  should  be 
able  to  draw  salaries  frtim  campaign 
funds  and  should  be  allowed  to 
purchase  personal  goods  and  services. 
Noting  that  would-be  candidates  of 
modest  means  might  not  be  able  to  run 
for  Federal  office  without  salaries,  the 
commenter  urged  the  Commission  not 
to  change  existing  rules  on  this  subject, 
but  rather  to  either  reconsider  AO  1999- 
1  or  let  Congress  decide  the  issue. 
Finally,  a  third  commenter.  who 
joined  in  the  comments  of  the  previous 
two  commenters.  maintained  that  the 
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Commission's  proposal  exceeds  both 
Congress's  mandate  in  BCRA  and 
congressional  intent.  The  commenter 
also  stated  that  the  proposal  would 
exacerbate  what  the  commenter 
characterized  as  "enhanced  advantages 
conferred  upon  the  wealthy,  including 
incumbent  federal  office  holders,"  by 
BCRA.  The  commenter  concluded  that, 
unlike  officeholders,  persons  of  average 
means  need  a  salary  in  order  to  pay 
expenses  while  running  for  office. 
The  Commission  agrees  with  the 
commenters  that  the  payment  of  a  salary 
to  a  candidate  is  not  a  prohibited 
personal  use  as  defined  under 
Commission  regulations  since,  but  for 
the  candidacy,  the  candidate  would  be 
paid  a  salary  in  exchange  for  services 
rendered  to  an  employer.  The 
Commission's  personal  use  regulations 
issued  on  February  9,  1995  adopted  the 
"irrespective  test"  in  determining 
whether  expenses  would  be  deemed 
personal  use.  In  the  Explanation  and 
Justification,  the  Commission  explained 
that  "if  campaign  funds  are  used  for  a 
financial  obligation  that  is  caused  by 
campaign  activity  or  the  activities  of  an 
officeholder,  that  use  is  not  personal 
use."  Explanation  and  Justification, 
Final  Rules  on  Expenditures;  Reports  by 
Political  Committees;  Personal  Use  of 
Campaign  Funds.  60  FR  7862.  at  7863- 
7864  (Feb.  9,  1995).  A  salary  paid  to  a 
candidate  would  be  in  return  for  the 
candidate's  services  provided  to  the 
campaign  and  the  necessity  of  that 
salary  would  not  exist  irrespective  of 
the  candidacy.  As  the  Commission  has 
previously  stated,  under  the  Act  and 
Commission  regulations,  a  candidate 
and  the  candidate's  campaign 
committee  have  wide  discretion  in 
making  expenditures  to  influence  the 
candidate's  election,  but  may  not 
convert  excess  campaign  funds  to 
personal  use.  2  U.S.C.  431(9)  and  439a. 
AOs  1992-4,  1991-2,  1988-13,  1987-2. 
1987-1,  1984-42,  1984-8.  1980-138  and 
1980-49.  Therefore,  the  Commission 
will  permit  a  candidate's  principal 
campaign  committee  to  pay  a  salary  to 
the  candidate,  thus  superseding  AO 
1999-1. 

Advisory  Opinions  2001-10,  2001-03, 
2000-40,  2000-37.  and  2000-12  state 
the  Commission  will  permit  the  use  of 
campaign  funds  for  salary  payments  to 
a  member  of  the  candidate's  family 
provided  that  that  the  family  member  is 
providing  bona  fide  services  to  the 
campaign  and  the  salary  does  not 
exceed  fair  market  value  for  the  services 
provided.  Unlike  the  payment  of 
salaries  to  members  of  a  candidate's 
family,  however,  there  need  not  be  any 
showing  that  a  candidate  is  providing 
bona  fide  services  to  the  campaign:  the 


fact  that  the  candidate's  work  is 
valuable  to  his  or  her  campaign  shall  be 
presumed. 

Note  that  a  candidate's  salary  does 
not.  however,  constitute  a  qualified 
campaign  expense  as  that  term  is 
defined  in  11  CFR  9002.11  and  9032.9. 

The  payment  of  salaries  to  candidates 
h'om  campaign  funds  is  subject  to 
certain  conditions  in  the  final  rules. 
First,  the  candidate's  salary  must  be 
paid  from  his  or  her  principal  campaign 
committee  only,  as  defined  in  1 1  CFR 
100.5(e)(1).  This  condition  precludes 
the  possibility  of  multiple  salaries,  and 
generally  adds  clarifying  specificity. 

Second,  the  salary  payment  to  the 
candidate  must  not  exceed  the 
minimum  annual  salary  for  the  Federal 
office  sought.  Thus,  if  a  candidate  seeks 
a  seat  held  by  a  member  of  the  House 
of  Representatives  or  the  Senate  who 
holds  a  leadership  position,  and  is  thus 
paid  more  than  the  minimum  salary 
payable  to  a  member  of  the  House  of 
Representatives  or  the  Senate, 
respectively,  the  candidate's  salary 
payment  shall  nonetheless  not  exceed 
the  lowest  salary  for  the  Federal  office 
that  he  or  she  seeks.  Any  salary 
payment  to  a  candidate  from  campaign 
funds  in  excess  of  the  salary  paid  to  a 
Federal  officeholdev^U.S.  House.  U.S. 
Senate,  or  the  Presidency — shall  be 
considered  personal  use.  See  definition 
of  "Individual  holding  Federal  office." 
11  CFR  300.2(o).  See  also  11  CFR 
113.1(c)  and  11  CFR  100.4.  Further,  any 
earned  income  that  the  candidate 
receives  from  salaries  or  wages  from  any 
other  source  will  count  towards  the 
limit  of  the  minimum  annual  salary  for 
the  Federal  office  sought.  This  condition 
will  prevent  candidates  from  paying 
themselves  a  salary  from  campaign 
funds  on  top  of  other  earned  income 
that  they  receive  from  other  sources, 
such  as  from  private-sector 
employment,  to  the  extent  that  such 
combined  payments  exceed  the 
minimum  annual  salary  for  the  Federal 
office  that  the  candidate  is  seeking.  This 
ceiling  on  permissible  candidate  salaries 
from  campaign  funds  is  intended  to 
prevent  possible  abuse  in  terms  of 
candidates  paying  themselves  exorbitant 
salaries,  and  will  likewise  ensure  that  a 
challenger  may  be  paid  out  of  campaign 
funds  no  more  than  the  officeholder 
whom  he  or  she  is  running  against  is 
paid  by  the  government  for  his  or  her 
government  service.  Additionally,  no 
candidate  may  receive  a  salary'  from 
campaign  funds  in  excess  of  what  he  or 
she  received  as  earned  income  in  the 
year  prior  to  becoming  a  candidate.  This 
additional  safeguard  will  help  ensure 
that  campaign  salaries  are  not  used  to 
enrich  candidates,  but  instead  used  to 


compensate  candidates  for  lost  income 
that  is  forgone  due  to  becoming  a 
candidate. 

Third,  the  final  rule  requires 
candidates  who  avail  themselves  of  this 
salary  provision  to  provide  income  tax 
records  from  the  relevant  years  and 
other  evidence  of  earned  income  upon 
the  request  of  the  Commission. 

Fourth,  payments  made  under  this 
paragraph  must  be  computed  on  a  pro- 
rata basis.  This  is  intended  to  prevent  a 
candidate's  principal  campaign 
committee  from  paying  the  candidate 
the  entire  minimum  annual  salary  for 
the  Federal  office  sought  by  the 
candidate,  unless  he  or  she  is  a 
candidate,  as  defined  by  11  CFR 
100.3(a).  for  at  least  one  year.  Any  tax 
payments  required  by  the  Internal 
Revenue  Service,  or  state  and/or  local 
governments,  are  the  responsibility  of    . 
the  candidate. 

Fifth,  an  incumbent  Federal 
officeholder,  as  defined  in  11  CFR 
100.5(f)(1).  must  not  receive  salary 
payments  as  a  candidate  from  campaign 
funds.  Otherwise,  of  course,  such  an 
incumbent  officeholder  would  be 
receiving  two  salaries,  one  from  his  or 
her  campaign  and  one  for  his  or  her 
official  duties. 

Sixth,  under  the  final  rules  at  11  CFR 
113.1(g)(l)(i)(I),  the  first  payment  of  a 
salary  from  campaign  funds  to  a 
candidate  must  be  made  no  earlier  than 
the  filing  deadline  for  access  to  the 
primary  election  ballot  for  Federal 
candidates,  as  determined  by  State  law. 
or  in  those  states  that  do  not  conduct 
primaries,  on  January  1  of  each  even- 
numbered  year.  See  1 1  CFR 
100.24(a)(l)(i).  If  the  candidate  wins  the 
primar>'  election,  the  principal 
campaign  committee  may  continue  to 
pay  him  or  her  a  salary  from  campaign 
funds  through  the  date  of  the  general 
election,  up  to  and  including  the  date  of 
any  general  runoff.  Id.  If  the  candidate 
loses  the  primary,  withdraws  from  the 
race,  or  otherwise  ceases  to  be  a 
candidate,  no  salary  payments  may  be 
paid  beyond  that  date.  In  odd-numbered 
years  in  which  a  special  election  for  a 
Federal  office  occurs,  the  principal 
campaign  committee  of  a  candidate  may 
pay  him  or  her  a  salary  from  campaign 
funds  starting  on  the  date  the  special 
election  is  set  and  ending  on  the  day  of 
the  special  election.  See  11  CFR 
100.24(a)(l)(ii). 

In  making  this  decision,  the 
Commission  is  satisfied  that,  because  all 
candidate  and  family  members'  salaries 
will  be  fully  disclosed  to  the  public, 
those  who  contribute  to  the  campaign 
and  who  support  the  candidate  will  be 
able  to  voice  their  approval,  or 
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disapproval,  of  this  use  of  campaign 
funds. 

4. 11  CFR  113.1(g)(l)(i)0)  and  11  CFR 
113.1{g)(l)(ii)(C)— Noncampaign- 

Related  Trips 

One  issue  on  which  the  Commission 
requested  comment  is  raised  by  2  U.S.C. 
439a(b){2)(E),  which  specifically 
included  a  "vacation  or  other 
noncampaign-related  trip"  (emphasis 
added)  as  a  per  se  statutorily  prohibited 
personal  use.  The  NPRM  aiccordingly 
proposed  to  add  "[a]  vacation  or  other 
noncampaign-related  trip"  to  the 
regulatory  Ust  of  per  se  personal  uses  in 
proposed  11  CFR  113.l(g)(l)(i)(K).  The 
Commission  also  proposed  to  modify 
the  pre-BCRA  case-by-case  rules  at  11 
CFR  113.1(g)(l)(ii)(C),  which  applies  to 
"travel  expenses"  to  reflect  the  changes 
made  by  BCRA.  Seven  sets  of 
commenters,  including  the  principal 
sponsors  of  BCRA,  addressed  the 
'  Commission's  •proposal . 

The  principal  sponsors  of  BCRA 
stated  that  Congress  had  intentionally 
left  intact  the  statutory  provision  that 
states  that  campaign  funds  may  be  used 
"for  ordinary  and  necessary  expenses 
inciured  in  connection  with  duties  of 
the  individual  as  a  holder  of  Federal 
office."  5  Compare  pre-BCRA  2  U.S.C. 
439a  with  new  2  U.S.C.  439a(a)(2);  see 
also  11  CFR  113.1(g)(5).  The  principal 
sponsors  explained  that  Congress  did 
not  intend  to  modify  current  law  or 
practice  governing  the  use  of  campaign 
funds  for  travel  expenses  in  connection 
with  officeholders'  duties. 
Consequently,  they  requested  that  the 
Commission  modify  the  following 
regulations:  proposed  11  CFR 
113.1(g)(l)(i)(J);  proposed 
113.1(g)(l)(i)(K);  proposed  11  CFR 
113.1(g)(ii)(C);  and  11  CFR  113.1(b)(5). 

Another  group  of  commenters  also 
observed  that  new  section  439a(a)(2) 
states  that  campaign  funds  may  be  used 
"for  ordinary  and  necessary  expenses 
incurred  in  connection  with  duties  of 
the  individual  as  a  holder  of  Federal 
office,"  This  language,  these 
commenters  stated,  expresses  Congress's 
intent  to  allow  Senators  to  use  campaign 
funds  for  their  official  expenses, 
including  fact-finding  trips.  These 
commenters  also  pointed  out  that  fact- 
finding trips,  which  members  would  not 
take  but  for  their  official  duties,  would 
not  occur  "irrespective"  of  their  official 
duties.  Therefore,  these  trips  constitute 
part  of  members'  official  duties  and  do 


*  For  a  detailed  explanation  of  how  the 
Commission's  personal  use  rules  interact  with  the 
rules  of  the  House  of  Representatives  and  the 
Senate,  see  the  Commission's  1995  Explanation  and 
lustification  of  its  rules  concerning  personal  use  of 
campaign  funds  at  60  FR  7870-7871  (Feb.  9.  1995). 


not  constitute  a  prohibited  personal  use 
of  campaign  funds. 

Finally,  two  commenters 
acknowledged  that  2  U.S.C.  439a(b)(2) 
includes  a  vacation  or  noncampaign- 
related  trip  in  the  list  of  prohibited  uses. 
Nonetheless,  they  asserted  that,  if  the 
Commission  were  to  issue  regulations  to 
ban  the  use  of  campaign  funds  for 
noncampaign-related  travel,  it  would  be 
ignoring  Congress's  clear  authorization 
in  amended  2  U.S.C.  439a(a)(2)  to  allow 
the  use  of  campaign  funds  for  expenses 
incurred  in  connection  with  an 
individual's  duties  as  a  Federal 
officeholder,  and  the  "irrespective"  test, 
which,  as  stated  above,  is  now  part  of 
amended  2  U.S.C.  439a(b)(2).  They 
urged  the  Commission  to  construe  the 
statute  as  a  whole. 

Other  commenters  also  argued  that 
the  Commission  should  not  prohibit  the 
use  of  campaign  funds  to  pay  for  all 
noncampaign-related  travel,  including 
fact-finding  trips.  As  did  the  previous 
commenters,  these  commenters  noted 
that  BCRA  permits  the  use  of  campaign 
funds  "for  ordinary  and  necessary 
expenses  incurred  in  connection  with 
duties  of  the  individual  as  a  holder  of 
Federal  office,"  Therefore,  the 
commenters  urged  the  Commission  not 
to  adopt  regulations  defining 
"noncampaign-related"  travel  as  a  per 
se  prohibited  personal  use,  but  rather  to 
evaluate  travel  on  a  case-by-case  basis 
imder  11  CFR  113.1(g)(l)(ii)(C),  as  has 
been  the  Commission's  rule. 

Another  commenter  asserted  that  the 
Commission  has  historically  treated  the 
use  of  campaign  funds  for  campaign- 
related  travel  and  for  officeholder  travel 
as  permissible.  This  commenter  argued 
that  the  language  of  amended  2  U.S.C. 
439a(a)  has  explicitly  made  this  practice 
permissible  by  listing  both  campaign 
expenditures  and  officeholder-related 
expenses  as  acceptable  uses  of  campaign 
funds.  If,  according  to  the  commenter. 
Congress  intended  to  change  its 
longstanding  practice,  it  would  have 
done  so  explicitly,  in  its  list  of  per  se 
prohibited  personal  uses.  This 
commenter  concluded  that  Congress's 
failure  to  specifically  exclude 
officeholder-related  travel  from  the  per 
se  list  of  prohibited  personal  uses  in 
amended  2  U.S.C.  439a(b)(2)  was 
inadvertent,  and  recommended  that  the 
Commission  exclude  both  officeholder- 
related  travel  and  campaign-related 
travel  from  proposed  11  CFR 
113.1(g)(l)(i)(K).  . 

A  commenter  stated  that  there  is  no 
need  to  change  the  Commission's 
current  personal  use  regulations  because 
Congress  did  not  intend  either  to  limit 
or  ban  an  officeholder's  ability  to  use 
campaign  funds  for  officeholder  travel. 


even  if  the  travel  is  not  campaign- 
related,  such  as  fact-finding  trips.  A 
different  commenter  maintained  that 
campaign  funds  should  not  be  used  for 
fact-finding  trips.  Instead,  the 
commenter  recommended  that 
campaign  funds  not  be  used  for 
anything  other  than  campaign  costs, 
such  as  advertising  and  campaign 
literature,  with  the  exception  of 
charitable  contributions." 

Based  on  Congressional  guidance  and 
the  reasoning  expressed  in  other 
comments  concerning  this  matter,  the 
Commission  is  not  adding  the 
"noncampaign-related  trip"  language  to 
the  list  of  per  se  personal  uses  in  the 
final  rules  in  11  CFR  113.1(g)(l)(i)(J). 
Thus,  this  paragraph  provides  only  that 
the  use  of  campaign  hinds  for  a  vacation 
is  a  per  se  personal  use.  (This  proposed 
provision  was  designated  as  paragraph 
(g)(l)(i)(K)  in  the  proposed  rules.)  The 
Commission  is  persuaded  that  amended 
section  439a(a),  which  provides  that 
campaign  funds  may  be  used  "for 
ordinary  and  necessary  expenses 
incurred  in  connection  with  duties  of 
the  individual  as  a  holder  of  Federal 
office,"  encompasses  certain 
noncampaign-related  travel, 
notwithstanding  the  language  of  2 
U.S.C.  439a(b)(2)(E).  Accordingly,  aside 
from  vacations,  which  are  enumerated 
as  a  per  se  personal  use  in  the  final  rules 
inllCFRll3.1(g)(l)(i)(J).the 
Commission  will  continue  to  evaluate 
travel  expenses  on  a  case-by-case  basis 
under  existing  11  CFR  113.1(g)(l)(ii)(C). 

5. 11  CFR  113.1(g)(l)(ii){D>— 
Noncampaign-Related  Automobile 
Expenses 

BCRA  amended  2  U.S.C.  439a  by 
including  "a  noncampaign-related 
automobile  expense"  in  the  list  of  per  se 
prohibited  uses  of  campaign  funds. 
Given  that  statutory  provision,  the 
Commission  proposed  to  delete  vehicle 
expenses  from  the  case-by-case  rules  set 
outinllCFRll3.l(g)(l)(ii). 

Two  sets  of  commenters  addressed 
this  proposal.  BCRA's  principal 
sponsors  stated  that  the  Commission's 
proposed  regulation  could  be  read, 
incorrectly,  to  completely  prohibit  the 
use  of  campaign  funds  for  any  vehicle 
expenses  (other  than  for  de  minimis 
amounts),  including  campaign-related 
expenses.  The  other  commenters  ^Jgued 


"According  to  the  commenter.  charitable 
contributions  made  with  campaign  funds  should  be 
allowed  as  long  as  the  candidates  themselves  do  not 
receive  tax  deductions  for  the  charitable 
contributions.  The  Commission  notes  that 
contributions  to  certain  charities  are  permitted  by 
2  U.S.C.  439a(a)(3)  and  11  CFR  113.1(g)(2).  Whether 
those  contributions  are  tax -deductible  falls  within 
the  jurisdiction  of  the  Internal  Revenue  Service. 
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that  the  Commission  should  not 
interpret  BCRA  to  prohibit  the  use  of 
campaign  funds  for  all  noncampaign- 
related  vehicle  expenses.  Instead,  these 
commenters  urged  the  Commission  to 
continue  to  permit,  on  a  case-by-case 
basis,  vehicle  expenses  paid  for  with 
campaign  funds  that  are  used  for 
Federal  officeholder  purposes. 

The  Commission  agrees  with  these 
reasons  to  continue  to  assess  vehicle 
expenses  on  a  case-by-case  basis  under 
11  CFR  113.1(g)(l){ii)(D).  The  text  of 
proposed  11  CFR  113.1{g)(l)(i)(J)  was 
identical  to  that  of  pre-BCRA  11  CFR 
113.1(g)(l)(ii)(D).  The  Commission 
further  notes  that  one  of  BCRA's 
principal  sponsors  explained  that  the  " 
*   *   *  personal  use  *  *   *  provision  is 
intended  to  codify  the  FEC's  current 
regulations  on  the  use  of  campaign 
funds  for  personal  expenses  *   *   *" 
(emphasis  added).  148  Cong.  Rec.  S2143 
(daily  ed.  March  20,  2002)  (statement  of 
Sen.  Feingold). 

The  Commission  acknowledges  the 
BCRA's  sponsors'  observation  that  the 
beginning  of  1>aragraph  (g)(l)(ii)(b) 
could  be  read  to  prohibit  campaign  and 
officeholder-related  uses  of  vehicles 
funded  by  campaign  contributions. 
("Vehicle  expenses,  unless  they  are  a  de 
minimis  amount."]  11  CFR 
113.1{g)(l)(ii)(D)).  The  Commission 
notes,  however,  that  this  provision  must 
be  read  together  with  the  next  sentence 
("If  a  committee  uses  campaign  funds  to 
pay  expenses  associated  with  a  vehicle 
that  is  used  for  both  personal  activities 
beyond  a  de  minimis  amount  and 
campaign  or  officeholder  related 
activities,  the  portion  of  the  vehicle 
expenses  associated  with  the  personal 
activities  is  personal  use,  unless  the 
person(s)  using  the  vehicle  for  personal 
activities  reimburse(s)  the  campaign 
account  within  thirty  days  for  the 
expenses  associated  with  the  personal 
activities."). 

6.  11  CFR  113.1(g)(5)  and  11  CFR 
113.1(g)(6>— Technical  Changes 

The  Commission  is  making  non- 
substantive changes  to  two  cross- 
references  in  11  CFR  113.1(g)(5)  to  the 
definition  of  "expenditure."  and  to  one 
cross-reference  in  11  CFR  113.1(g)(6)  to 
the  definition  of  "contribution."  These 
citation  changes  conform  to  the 
reorganized  regulations  on 
"contributions"  and  "expenditures."  67 
FR  50582  (Aug.  5,  2002). 

7.  11  CFR  113.1(g)(7)    Members  of 
Candidate  Family 

The  Commission  is  revising  the 
provision  in  this  regulation  that 
includes  as  a  member  of  the  candidate's 
family  a  person  who  shares  a  residence 


with  the  candidato.  This  change  was  not 
addressed  in  the  NPRM,  but  is  being 
included  to  clarify  the  intent  of  the 
regulation  and  to  eliminate  any 
potential  conflict  with  the  Defense  of 
Marriage  Act.  1  U.S.C.  §  7.  While  the 
personal  use  prohibition  applies  to  "any 
person."  the  regulations  apply  special 
scrutiny  to  members  of  a  candidate's 
family  as  potential  conduits  for  evasion 
of  the  personal  use  prohibition.  At  the 
same  time,  the  regulations  recognize 
that  a  joint  account  shared  with  one  or 
more  family  members  may  be  used  to 
pay  a  candidate's  personal  living 
expenses  without  the  role  of  the  family 
members  in  such  payments  being 
treated  as  a  contribution.  11  CFR 
113.1(g)(6)(ii). 

The  revised  regulation  recognizes  that 
any  payments  to  a  person  sharing  a 
residence  with  a  candidate  could  serve 
as  a  means  of  supporting  the  candidate's 
personal  living  expenses  and  thus  bans 
gifts  from  the  campaign  to  family 
members  or  persons  residing  with  the 
candidate.  11  CFR  113.1(g)(4),  subjects 
salary  payments  by  the  campaign  to 
such  persons  to  certain  conditions.  11 
CFR  113.1(g)(1)(H),  and  limits  payments 
for  real  or  personal  property  owned  by 
family  members  and  used  for  campaign 
purposes.  11  CFR  113.1(g)(l)(E)(2).  Use 
of  campaign  funds  for  mortgage,  rent  or 
utility  payments  for  the  residence  of  a 
candidate  or  of  a  member  of  the 
candidate's  family  is  also  prohibited.  11 
CFR  113.1(g)(l){E){l).  but  would  not 
operate  any  differently  in  the  case  of  a 
family  member  who  resides  with  the 
candidate.  Similarly,  anyone  actually 
residing  with  a  candidate  could  pay  a 
share  of  living  expenses  without  having 
those  payments  be  deemed 
contributions  to  the  candidate's 
campaign.  Finally,  personal  funds  of 
candidates  would  include  the 
candidate's  share  of  any  joint  accounts 
held  by  the  candidate  and  a  person 
residing  with  the  candidate.  1 1  CFR 
113.1(g)(6)(ii). 

The  revised  regulation  includes  any 
person  residing  with  the  candidate 
within  the  definition  of  "Members  of 
the  candidate's  family."  The  provision 
formerly  included  "a  person  who  has  a 
committed  relationship  with  the 
candidate,  such  as  sharing  a  residence 
and  having  mutual  responsibility  for 
each  other's  personal  welfare  or  living 
expenses."  The  "committed 
relationship"  condition  could  have  been 
read  as  an  approximation  of  marriage, 
especially  as  the  1995  Explanation  and 
Justification  for  this  provision.  60  FR 
7872  (Feb.  29. 1995),  stated  that  persons 
in  this  committed  relationship  category 
"will  be  treated  as  the  equivalent  of  the 
candidate's  spouse."  This  rendering  of 


the  statute  appears  to  be  prohibited  by 
the  Defense  of  Marriage  Act,  1  U.S.C. 
§  7.  which  provides  that  "[i]n 
determining  the  meaning  of  any  Act  of 
Congress,  or  of  any  ruling,  regulation,  of 
interpretation  of  the  various 
administrative  bureaus  and  agencies  of 
the  United  States,  the  word  'marriage' 
means  only  a  legal  union  between  one 
man  and  one  woman  as  husband  and 
wife,  and  the  word  'spouse'  refers  only 
to  a  person  of  the  opposite  sex  who  is 
a  husband  or  a  wife." 

In  addition,  the  Conunission  was 
concerned  that  a  committed  relationship 
does  not  represent  a  generally 
recognized  legal  test  (for  instance,  most 
states  do  not  recognize  non-marital 
relationships  contemplated  by  the 
"committed  relationship"  provision) 
and  thus  would  be  difficult  for  the 
Commission  to  ascertain  and  enforce  if 
called  upon  to  do  so.  The  question  of 
residence  or  domicile  on  the  other  hand 
is  a  factual  matter  that  does  not  call 
upon  the  Commission  to  inquire  into  or 
make  judgments  about  the  nature  of  the 
relationship  between  a  candidate  and 
persons  residing  with  the  candidate. 

8.  11  CFR  113.1(g)(8)— Recordkeeping 
Requirement 

In  the  NPRM.  the  Commission 
proposed  new  11  CFR  113.1(g)(8).  a 
recordkeeping  requirement  for 
Ccunpaign  funds  used  for  expenses  that 
may  be  partly  personal  in  nature.  Such  ■ 
expenses  may  include  vehicle,  legal, 
meal,  and  travel  expenses.  See  11  CFR 
113.1(g)(l)(ii)(A)  through  (D)  and  11 
CFR  113.2.  As  stated  in  the  NPRM.  the 
proposed  regulation  is  based  on  the 
analysis  in  AO  2001-3,  which  advised 
that  a  member  of  Congress  who 
proposed  to  pay  for  a  vehicle  with 
campaign  funds  and  use  it  for  a 
combination  of  campaign,  official,  and 
personal  uses,  should  keep  a  log 
detailing  each  use  of  the  car.  Keeping 
such  logs  will  help  the  Commission  to 
determine  to  what  extent  "case-by-case" 
expenses  are  personal  in  nature.  No 
commenters  addressed  this  provision.  ' 
The  Commission  adopts  this  provision 
as  11  CFR  113.1(g)(8).  with  one 
modification  to  clarify  that  the  log  will 
also  serve  to  distinguish  personal  uses 
fit)m  uses  related  to  a  Federal  office 
holder's  duties. 

Amended  Provisions  of  11  CFR  113.2 

Given  the  amendments  BCRA  made  to 
2  U.S.C.  439a  described  above  regarding 
the  deletion  of  the  phrase  "excess 
campaign  funds"  and  the  amendments 
being  made  to  11  CFR  113.1.  the 
Commission  is  revising  section  113.2  in 
several  respects.  First,  the  title  and  the 
introductory  portion  of  this  section  are  ■ 
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being  changed  to  more  clearly  convey 
that  this  section  sets  forth  the 
permissible  non-campaign  uses  of  funds 
in  a  campaign  account,  rather  than  uses 
of  what  were  previously  called  "excess 
campaign  funds." 

In  the  NPRM.  the  Commission  noted 
that  former  2  U.S.C.  439a  included  the 
phrase  "for  any  other  lawful  purpose" 
in  addition  to  enumerating  permissible 
uses  of  excess  campaign  funds.  BCRA 
amended  section  439a  by  deleting  "any 
other  lawful  purpose"  fi-om  the  list  of 
permitted  uses.  Nonetheless,  in  the 
NPRM.  the  Commission  proposed 
retaining  that  term  in  pre-BCRA  11  CFR 
113.2(d).  One  commenter  disagreed 
with  the  Commission's  proposed  rule 
and  reconunended  that  the  "any  other 
lawful  purpose"  language  be  deleted 
from  the  regulation.  This  commenter 
noted  that  pre-BCRA  11  CFR  113.2(d), 
which  closely  tracks  the  wording  of 
section  439a,  provides  for  four  broad 
permissible  uses  of  campaign  funds:  (1) 
Ordinary  and  necessary  expenses 
incurred  in  connection  with  the  duties 
of  a  holder  of  Federal  office;  (2) 
contributions  to  an  organization 
described  in  26  U.S.C.  170(c);  (3) 
transfers  to  a  national,  state  or  local 
party  committee;  and  (4)  any  other 
lawful  purpose,  except  that  such  funds 
may  not  be  converted  to  personal  use. 
other  than  to  deftly  officeholder 
expenses  or  repay  loans  made  by  the 
candidate  for  campaign  purposes. 
Pointing  out  that  BCRA  deletes  "any 
other  lawful  purpose"  as  an  expressly 
permissible  use  of  campaign  funds,  the 
commenter  argued  that  BCRA  reduces 
the  categories  of  permissible  uses  of 
campaign  funds  from  four  to  three. 
Thus,  the  commenter  concluded  that  the 
"any  other  lawful  purpose"  language  in 
11  CFR  113.2(d)  should  be  deleted  and 
that  the  regulation  should  be  revised 
accordingly. 

The  Commission  concludes  that  the 
commenter's  reasoning  is  correct,  and 
therefore  is  removing  and  reserving 
paragraph  (d)  of  former  section  113.2, 
which  referred  to  "any  other  lawful 
purpose."  With  this  revision,  it  is  now 
clear  that  in  addition  to  defi-aying 
expenses  in  connection  with  a  campaign 
for  federal  office,  campaign  funds  may 
be  used  only  for  the  enumerated  non- 
campaign  purposes  identified  in 
paragraphs  (a),  (b).  and  (c)  of  section 
113.2.  and  that  this  listing  of 
permissible  non-campaign  purposes  is 
exhaustive. 

The  Commission  notes  that,  pursuant 
to  2  U.S.C.  432(e)(3)(B).  authorized 
committees  also  may  make 
contributions  of  $1,000  or  less  to 
authorized  conunittees  of  other 
candidates.  This  provision  was  not 


amended  by  BCRA  which  otherwise 
generally  increased  contribution  limits 
to  S2.000  per  person.  Authorized 
committees  may  make  contributions  to 
organizations  other  than  those  described 
in  section  170(c)  of  the  Internal  Revenue 
Code  of  1986  and  other  authorized 
committees  (subject  to  the  $1,000  limit) 
unless  those  contributions  are  in 
connection  with  the  campaign  for 
Federal  office  of  the  authorizing 
candidate.  In  furtherance  of  a  Federal 
candidate's  election,  that  Federal 
candidate  may  contribute  to  state  and 
local  candidates  pursuant  to  this 
section. 

A  provision  addressing  the  repayment 
.of  candidate  loans  has  been  deleted 
from  section  113.2  as  part  of  the 
removal  of  paragraph  (d).  The 
Commission  will,  if  necessary,  address 
this  issue  in  the  upcoming 
"Millionaires'  Amendment" 
rulemakine.  See  2  U.S.C.  441a(j). 

Although  the  Commission  is  not 
amending  section  113.2(e)(1),  which 
refers  to  "excess  funds."  it  is  changing 
section  113.2(e)(l)(i),  which  refers  to 
"any  excess  campaign  or  donated 
funds."  These  rules  permit  qualified 
Members  of  Congress  who  served  in  the 
102d  Congress  or  an  earlier  Congress  to 
convert  to  personal  use  the  unobligated 
balance  of  their  excess  funds  as  of  Nov. 
30, 1989.  Paragraph  (e)(1)  addresses 
"excess  funds,"  rather  than  "excess 
campaign  funds,"  and  sets  forth  detailed 
instructions  to  determine  this  amoimt. 
Revised  paragraph  (e)(l)(i)  now  refers 
simply  to  "campaign  funds." 

In  light  of  Congress  deleting  the 
phrase  "in  excess  of  any  amount  to 
defray"  campaign  expenses  ft-om  section 
439a,  and  the  Commission's  revision 
herein  to  11  CFR  113.1  and  113.2, 
officeholders  may  spend  campaign 
funds  to  defray  campaign  expenses  and 
expenses  incurred  in  connection  with 
the  recipient's  duties  as  a  holder  of 
federal  office,  and  that  such  expenses 
may  be  paid  in  any  order,  at  their 
discretion. 

Certification  of  No  Efiiect  Pursuant  to  5 
U.S.C.  605G))  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  the 
attached  final  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  of  this  certification  is  that 
national.  State,  and  local  party 
committees  of  the  two  major  political 
parties  to  which  the  fraudulent 
solicitation,  disclaimers,  and  civil 
penalties  rules  apply  are  not  small 
entities  under  5  U.S.C.  601.  In  addition, 
the  rules  for  personal  use  only  affect 
individuals,  not  entities,  and  the  rules 


for  the  prohibition  on  fraudulent 
solicitation  do  not  carry  an  economic 
impact.  Furthermore,  the  requirements 
of  the  disclaimer  rules  as  applied  to 
small  entities  are  no  more  than  what  is 
necessary  to  comply  with  the  new 
statute  enacted  by  Congress,  and  in  any 
event,  such  entities  will  not  incur 
significant  additional  costs  in 
complying  with  these  requirements.  The 
increase  in  civil  penalties  do  not  unduly 
biu-den  small  entities  since  a  small 
entity  would  pay  a  civil  penalty  only  if 
the  entity  engaged  in  a  specific  knowing 
and  willful  violation  of  the  Act. 

ListofSubiects 

11  CFR  Part  100 

Elections. 

11  CFR  Part  110 

Campaign  funds,  and  political 
conunittees  and  parties. 

11  CFR  Part  111 

Campaign  funds,  and  political 
committee  and  parties. 

11  CFR  Part  113 

Campaign  funds,  and  political 
candidates. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A  of  chapter  I  of 
title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— SCOPE  AND  DEHNUIONS 
(2U.S.C.431) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434.  438(a)(8). 

2.  Section  100.18  is  revised  to  read  as 
follows: 

§  1 00.1 8    Act  (2  U.S.C.  431  (1 9)). 

Act  means  the  Federal  Election 
Campaign  Act  of  1971  (Pub.  L.  92-225), 
as  amended  in  1974  (Pub.  L.  93-443). 
1976  (Pub.  L.  94-283).  1980  (Pub.  L.  96- 
187).  and  2002  (Bipartisan  Campaign 
Reform  Act  of  2002,  Pub.  L.  107-155). 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8).  431(9). 
432(c)(2),  437d(a)(8).  438(a)(8).  441a.  441b. 
441d,  441e.  441f,  441g.  441h,  and  441k. 

4.  Section  110.11  is  revised  to  read  as 
follows: 

§110.11    Communications;  advertising; 
disclaimws  (2  U.S.C  441  d). 

(a)  Scope.  This  section  applies  only  to 
public  communications,  defined  for  this 
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section  to  include  the  communications 
at  11  CFR  100.26  plus  unsolicited 
electronic  mail  of  more  than  500 
substantially  similar  communications 
and  Internet  websites  of  political 
committees  available  to  tthe  general 
public,  and  electioneering 
commimications  as  defined  in  11  CFR 
100.29.  The  following  types  of  such 
commimications  must  include 
disclaimers,  as  specified  in  this  section: 

(1)  All  public  communications  for 
which  a  political  committee  makes  a 
disbursement. 

(2)  All  public  communications  by  any 
person  that  expressly  advocate  the 
election  or  defeat  of  a  clearly  identified 
candidate. 

(3)  All  public  communications  by  any 
person  that  solicit  any  contribution. 

(4)  All  electioneering  communications 
by  any  person. 

(b)  General  content  requirements.  A 
disclaimer  required  by  paragraph  (a)  of 
this  section  must  contain  the  following 
information: 

(iHf  the  communication,  including 
any  solicitation,  is  paid  for  and 
authorized  by  a  candidate,  an 
authorized  committee  of  a  candidate,  or 
an  agent  of  either  of  the  foregoing,  the 
disclaimer  must  clearly  state  that  the 
communication  has  been  paid  for  by  the 
authorized  political  committee; 

(2)  If  the  communication,  including 
any  solicitation,  is  authorized  by  a 
candidate,  an  authorized  committee  of  a 
candidate,  or  an  agent  of  either  of  the 
foregoing,  but  is  paid  for  by  any  other 
person,  the  disclaimer  must  clearly  state 
that  the  communication  is  paid  for  by 
such  other  person  and  is  authorized  by 
such  candidate,  authorized  committee, 
or  agent;  or 

(3)  If  the  communication,  including 
any  solicitation,  is  not  authorized  by  a 
candidate,  authorized  committee  of  a 
candidate,  or  an  agent  of  either  of  the 
foregoing,  the  disclaimer  must  clearly 
state  the  full  name  and  permanent  street 
address,  telephone  number,  or  World 
Wide  Web  address  of  the  person  who 
paid  for  the  communication,  and  that 
the  conununication  is  not  authorized  by 
any  candidate  or  candidate's  committee. 

(c)  Disclaimer  specifications. 

(1)  Specifications  for  all  disclaimers. 
A  disclaimer  required  by  paragraph  (a) 
of  this  section  must  be  presented  in  a 
clear  and  conspicuous  manner,  to  give 
the  reader,  observer,  or  listener  adequate 
notice  of  the  identity  of  the  person  or 
political  committee  that  paid  for  and, 
where  required,  that  authorized  the 
communication.  A  disclaimer  is  not 
clear  and  conspicuous  if  it  is  difficult  to 
read  or  hear,  or  if  the  placement  is 
easily  overlooked. 


(2)  Specific  requirements  for  printed 
communications.  In  addition  to  the 
general  requirement  of  paragraphs  (b) 
and  (c)(1)  of  this  section,  a  disclaimer 
required  by  paragraph  (a)  of  this  section 
that  appears  on  any  printed  public 
communication  must  comply  with  all  of 
the  following: 

(i)  The  disclaimer  must  be  of 
sufficient  type  size  to  be  clearly 
readable  by  the  recipient  of  the 
conununication.  A  disclaimer  in  twelve 
(12)-point  type  size  satisfies  the  size 
requirement  of  this  paragraph  (c)(2)(i) 
when  it  is  used  for  signs,  posters,  flyers, 
newspapers,  magazines,  or  other  printed 
material  that  measure  no  more  than 
twenty-four  (24)  inches  by  thirty-six  (36) 
inches. 

(ii)  The  disclaimer  must  be  contained 
in  a  printed  box  set  apart  from  the  other 
contents  of  the  communication. 

(iii)  The  disclaimer  must  be  printed 
with  a  reasonable  degree  of  color 
contrast  between  the  background  and 
the  printed  statement.  A  disclaimer 
satisfies  the  color  contrast  requirement 
of  this  paragraph  (c){2)(iii)  if  it  is 
printed  in  black  text  on  a  white 
background  or  if  the  degree  of  color 
contrast  between  the  background  and 
the  text  of  the  disclaimer  is  no  less  than 
the  color  contrast  between  the 
background  and  the  largest  text  used  in 
the  communication. 

(iv)  The  disclaimer  need  not  appear 
on  the  front  or  cover  page  of  the 
communication  as  long  as  it  appears 
within  the  commimication.  except  on 
communications,  such  as  billboards, 
that  contain  only  a  front  face. 

(v)  A  communication  that  would 
require  a  disclaimer  if  distributed 
separately,  that  is  included  in  a  package 
of  materials,  must  contain  the  required 
disclaimer. 

(3)  Specific  requirements  for  radio 
and  television  communications 
authorized  by  candidates.  In  addition  to 
the  general  requirements  of  paragraphs 
(b)  and  (c)(1)  of  this  section,  a 
communication  that  is  authorized  or 
paid  for  by  a  candidate  or  the 
authorized  committee  of  a  candidate 
(see  paragraph  (b)(1)  or  (b)(2)  of  this 
section)  diat  is  transmitted  through 
radio  or  television,  or  through  any 
broadcast,  cable,  or  satellite 
transmission,  must  comply  with  the 
following: 

(i)  A  communication  transmitted 
through  radio  must  include  an  audio 
statement  by  the  candidate  that 
identifies  the  candidate  and  states  that 
he  or  she  has  approved  the 
communication;  or 

(ii)  A  communication  transmitted 
through  television  or  through  any 
broadcast,  cable,  or  satellite 


transmission,  must  include  a  statement 
that  identifies  the  candidate  and  states 
that  he  or  she  has  approved  the 
communication.  The  candidate  shall 
convey  the  statement  either: 

(A)  Through  an  unobscured,  full- 
screen view  of  himself  or  herself  making 
the  statement,  or 

(B)  Through  a  voice-over  by  himself 
or  herself,  accompanied  by  a  clearly 
identifiable  photographic  or  similar 
image  of  the  candidate.  A  photographic 
or  similar  image  of  the  candidate  shall 
be  considered  clearly  identified  if  it  is 
at  least  eighty  (80)  percent  of  the 
vertical  screen  height. 

(iii)  A  communication  transmitted 
through  television  or  through  any 
broadcast,  cable,  or  satellite 
transmission,  must  also  include  a 
similar  statement  that  must  appear  in 
clearly  readable  writing  at  the  end  of  the 
television  commiuiication.  To  be  clearly 
readable,  this  statement  must  meet  all  of 
the  following  three  requirements: 

(A)  The  statement  must  appear  in 
letters  equal  to  or  greater  than  four  (4) 
p>ercent  of  the  vertical  pictiue  height; 

(B)  The  statement  must  be  visible  for 
a  period  of  at  least  four  (4)  seconds;  and 

(C)  The  statement  must  appear  with  a 
reasonable  degree  of  color  contrast 
between  the  background  and  the  text  of 
the  statement.  A  statement  satisfies  the 
color  contrast  requirement  of  this 
paragraph  (c)(3)(iii)(C)  if  it  is  printed  in 
black  text  on  a  white  backgroimd  or  if 
the  degree  of  color  contrast  between  the 
background  and  the  text  of  the 
statement  is  no  less  than  the  color 
contrast  between  the  background  and 
the  largest  type  size  used  in  the 
communication. 

(iv)  The  following  are  examples  of 
acceptable  statements  that  satisfy  the 
spoken  statement  requirements  of 
paragraph  (c)(3)  of  this  section  with 
respect  to  a  radio,  television,  or  other 
broadcast,  cable,  or  satellite 
communication,  but  they  are  not  the 
only  allowable  statements: 

(A)  "I  am  [insert  name  of  candidate], 
a  candidate  for  (insert  Federal  office 
sought],  and  I  approved  this 
advertisement." 

(B)  "My  name  is  (insert  name  of 
candidate].  I  am  running  for  (insert 
Federal  office  sought],  and  I  approved 
this  message." 

(4)  Specific  requirements  for  radio 
and  television  communications  paid  for 
by  other  persons  and  not  authorized  by 
a  candidate.  In  addition  to  the  general 
requirements  of  paragraphs  (b)  and 
(c)(1)  of  this  section,  a  communication 
not  authorized  by  a  candidate  or  a 
candidate's  authorized  committee  that  is 
transmitted  through  radio  or  television 
or  through  any  broadcast,  cable,  or 
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satellite  transmission,  must  comply 
with  the  following: 

(i)  A  communication  transmitted 
through  radio  or  television  or  through 
any  broadcast,  cable,  or  satellite 
transmission,  must  include  the 
following  audio  statement,  "XXX  is 
responsible  for  the  content  of  this 
advertising,"  spoken  clearly,  with  the 
blank  to  be  filled  in  with  the  name  of 
the  political  committee  or  other  person 
paying  for  the  communication,  and  the 
name  of  the  coimected  organization,  if 
any,  of  the  payor  unless  the  name  of  the 
connected  organization  is  already 
provided  in  the  "XXX  is  responsible" 
statement;  and 

(ii)  A  communication  transmitted 
through  television,  or  through  any 
broadcast,  cable,  or  satellite 
transmission,  must  include  the  audio 
statement  required  by  paragraph  (c)(4)(i) 
of  this  section.  That  statement  must  be 
conveyed  by  an  unobscured  full-screen 
view  of  a  representative  of  the  political 
committee  or  other  person  making  the 
statement,  or  by  a  representative  of  such 
political  committee  or  other  person  in 
voice-over. 

(iii)  A  commiuiication  transmitted 
through  television  or  through  any 
broadcast,  cable,  or  satellite 
transmission,  must  also  include  a 
similar  statement  that  must  appear  in 
clearlv  readable  writing  at  the  end  of  the 
communication.  To  be  clearly  readable, 
the  statement  must  meet  all  of  the 
following  three  requirements: 

(A)  The  statement  must  appear  in 
letters  equal  to  or  greater  than  four  (4) 
percent  of  the  vertical  picture  height; 

(B)  The  statement  must  be  visible  for 
a  period  of  at  least  four  (4)  seconds;  and 

(C)  The  statement  must  appear  with  a 
reasonable  degree  of  color  contrast 
between  the  background  and  the 
disclaimer  statement.  A  disclaimer 
satisfies  the  color  contrast  requirement 
of  this  paragraph  (c)(4)(iii)(C)  if  it  is 
printed  in  black  text  on  a  white 
background  or  if  the  degree  of  color 
contrast  between  the  background  and 
the  text  of  the  disclaimer  is  no  less  than 
the  color  contrast  between  the 
background  and  the  largest  type  size 
used  in  the  communication. 

(d)  Coordinated  party  expenditures 
and  independent  expenditures  by 
political  party  committees. 

(l)(i)  For  a  communication  paid  for  by 
a  political  party  committee  pursuant  to 
2  U.S.C.  441a(d),  the  disclaimer 
required  by  paragraph  (a)  of  this  section 
must  identify  the  political  party 
committee  that  makes  the  expenditure 
as  the  person  who  paid  for  the 
communication,  regardless  of  whether 
the  political  party  committee  was  acting 
in  its  own  capacity  or  as  the  designated 


agent  of  another  political  party 
committee. 

(ii)  A  communication  made  by  a 
political  party  committee  pursuant  to  2 
U.S.C.  441a(d)  and  distributed  prior  to 
the  date  the  party's  candidate  is 
nominated  shall  satisfy  the 
requirements  of  this  section  if  it  clearly 
states  who  paid  for  the  communication. 

(2)  For  purposes  of  this  section,  a 
communication  paid  for  by  a  political 
party  committee,  other  than  a 
communication  covered  by  paragraph 
(d)(l)(ii)  of  this  section,  that  is  being 
treated  as  a  coordinated  expenditure 
under  2  U.S.C.  441a(d)  and  that  was 
made  with  the  approval  of  a  candidate, 
a  candidate's  authorized  committee,  or 
the  agent  of  either  shall  identify  the 
political  party  that  paid  for  the 
communication  and  shall  state  that  the 
communication  is  authorized  by  the 
candidate  or  candidate's  authorized 
committee. 

(3)  For  a  communication  paid  for  by 
a  political  party  conunittee  that 
constitutes  an  independent  expenditure 
under  11  CFR  100.16,  the  disclaimer 
required  by  this  section  must  identify 
the  political  party  committee  that  paid 
for  the  conununication,  and  must  state 
that  the  communication  is  not 
authorized  by  any  candidate  or 
candidate's  authorized  committee. 

(e)  Exempt  activities.  A  public 
communication  authorized  by  a 
candidate,  authorized  conunittee,  or 
political  party  committee,  that  qualifies 
as  an  exempt  activity  under  1 1  CFR 
100.140,  100.147,  100.148,  or  10   .149, 
must  comply  with  the  disclaimer 
requirements  of  paragraphs  (a),  (b), 
(c)(1).  and  (c)(2)  of  this  section,  unless 
excepted  under  paragraph  (f)(1)  of  this 
section,  but  the  disclaimer  does  not 
need  to  state  whether  the 
communication  is  authorized  by  a 
candidate,  or  any  authorized  committee 
or  agent  of  any  candidate. 

(f)  Exceptions.  (1)  The  requirements  of 
paragraphs  (a)  through  (e)  of  this  section 
do  not  apply  to  the  following: 

(i)  Bumper  stickers,  pins,  buttons, 
pens,  and  similar  small  items  upon 
which  the  disclaimer  cannot  be 
conveniently  printed; 

(ii)  Skywriting,  water  towers,  wearing 
apparel,  or  other  means  of  displaying  an 
advertisement  of  such  a  nature  that  the 
inclusion  of  a  disclaimer  would  be 
impracticable;  or 

(iii)  Checks,  receipts,  and  similar 
items  of  minimal  value  that  are  used  for 
purely  administrative  purposes  and  do 
not  contain  a  political  message. 

(2)  For  purposes  of  this  section, 
whenever  a  separate  segregated  fund  or 
its  connected  organization  solicits 
contributions  to  the  fund  from  those 


persons  it  may  solicit  under  the 
applicable  provisions  of  1 1  CFR  part 
114,  or  makes  a  communication  to  those 
persons,  such  communication  shall  not 
be  considered  a  type  of  public 
communication  and  need  not  contain 
the  disclaimer  required  by  paragraphs 
(a)  through  (c)  of  this  section. 

(g)  Comparable  rate  for  campaign 
purposes. 

(1)  No  person  who  sells  space  in  a 
newspaper  or  magazine  to  a  candidate, 
an  authorized  committee  of  a  candidate, 
or  an  agent  of  the  candidate,  for  use  in 
connection  with  the  candidate's 
campaign  for  nomination  or  for  election, 
shall  charge  an  amount  for  the  space 
which  exceeds  the  comparable  rate  for 
the  space  for  non-campaign  purposes. 

(2)  For  purposed  of  this  section, 
comparable  rate  means  the  rate  charged 
to  a  national  or  general  rate  advertiser, 
and  shall  include  discount  privileges 
usually  and  normally  available  to  a 
national  or  general  rate  advertiser. 

5.  Section  110.16  is  added  to  read  as 
follows: 

§  11 0.1 6    Prohibitions  on  fraudulent 
misrepresentations. 

(a)  In  general.  No  person  who  is  a 
candidate  for  Federal  office  or  an 
employee  or  agent  of  such  a  candidate 
shall— 

(1)  Fraudulently  misrepresent  the 
person  or  any  committee  or  organization 
under  the  person's  control  as  speaking 
or  writing  or  otherwise  acting  for  or  on 
behalf  of  any  other  candidate  or 
political  party  or  employee  or  agent 
thereof  in  a  matter  which  is  damaging 
to  such  other  candidate  or  political 
party  or  employee  or  agent  thereof;  or 

(2)  Willfully  and  knowingly 
participate  in  or  conspire  to  participate 
in  any  plan,  scheme,  or  design  to  violate 
paragraph  (a)(1)  of  this  section. 

(b)  Fraudulent  solicitation  of  funds. 
No  person  shall — 

(1)  Fraudulently  misrepresent  the 
person  as  speaking,  writing,  or 
otherwise  acting  for  or  on  behalf  of  any 
candidate  or  political  party  or  employee 
or  agent  thereof  for  the  purpose  of 
soliciting  contributions  or  donations;  or 

(2)  Willfully  and  knowingly 
participate  in  or  conspire  to  participate 
in  any  plan,  scheme,  or  design  to  violate 
paragraph  (b)(1)  of  this  section. 

PART1 11— COMPLIANCE 
PROCEDURE  (2  U.S.C.  437g,  437d(a)) 

6.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  437g.  437d(a). 
438(a)(8):  28  U.S.C.  2461  nl. 

7.  In  §  111.24,  paragraph  (a)  is  revised 
as  follows: 
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§111.24    Civil  penalties  (2  U.S.C. 
437g(a)(5),  (6),  (12).  28  U.S.C.  2461  nt.). 

(a)  Except  as  provided  in  11  CFR  part 
111,  subpart  B  and  in  paragraph  (b)  of 
this  section,  a  civil  penalty  negotiated 
by  the  Commission  or  imposed  by  a 
court  for  a  violation  of  the  Act  or 
chapters  95  or  96  of  title  26  (26  U.S.C.) 
shall  be  as  follows: 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  in  the  case  of  a 
violation  of  the  Act  or  chapters  95  or  96 
of  title  26  (26  U.S.C),  the  civil  penalty 
shall  not  exceed  the  greater  of  $5,500  or 
an  amoimt  equal  to  any  contribution  or 
expenditure  involved  in  the  violation. 

(2)  Knowing  and  willful  violations, 
(i)  In  the  case  of  a  knowing  and 

willful  violation  of  the  Act  or  chapters 
95  or  96  of  title  26  (26  U.S.C).  the  civil 
penalty  shall  not  exceed  the  greater  of 
$1 1 ,000  or  an  amount  equal  to  200%  of 
any  contribution  or  expenditure 
involved  in  the  violation. 

(ii)  Notwithstanding  paragraph 
(a)(2)(i)  of  this  section,  in  the  case  of  a 
knowing  and  willful  violation  of  2 
U.S.C.  441  f,  the  civil  penalty  shall  not 
be  less  than  300%  of  the  amount  of  any 
contribution  involved  in  the  violation 
and  shall  not  exceed  the  greater  of 
$50,000  or  1 ,000%  of  the  amount  of  any 
contribution  involved  in  the  violation. 


PART  113— USE  OF  CAMPAIGN 
ACCOUNTS  FOR  NON-CAMPAIGN 
PURPOSES  (2  U.S.C.  439a) 

8.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432(h).  438(a)(8).  439a. 
and  441a. 

9.  In  §  113.1,  paragraphs  (b)  and  (g) 
are  revised  to  read  as  follows,  and 
paragraph  (e)  is  removed  and  reserved: 

S 1 1 3.1    Definitiom  (2  U.S.C.  439a). 

***** 

(b)  Office  account.  Office  account 
means  an  account  established  for  the 
purposes  of  supporting  the  activities  of 
a  Federal  or  State  officeholder  which 
contains  campaign  funds  and  funds 
donated,  but  does  not  include  an 
account  used  exclusively  for  funds 
appropriated  by  Congress,  a  State 
legislature,  or  another  similar  public 
appropriating  body,  or  an  account  of  the 
officeholder  which  contains  only  the 
personal  funds  of  the  officeholder. 
***** 

(e)  (Removed  and  reserved) 

***** 

(g)  Persona/  use.  Personal  use  means 
any  use  of  funds  in  a  campaign  account 
of  a  present  or  former  candidate  to 
fulfill  a  commitment,  obligation  or 


expense  of  any  person  that  woidd  exist 
irrespective  of  the  candidate's  campaign 
or  duties  as  a  Federal  officeholder. 

(l)(i)  Personal  use  includes  but  is  not 
Ihnited  to  the  use  of  funds  in  a 
campaign  account  for  any  item  listed  in 
paragraphs  (g)(l)(i)(A)  through  (J)  of  this 
section: 

(A)  Household  food  items  or  supplies. 

(B)  Funeral,  cremation  or  burial 
expenses  except  those  incurred  for  a 
candidate  (as  defined  in  11  CFR  100.3) 
or  an  employee  or  volunteer  of  an 
authorized  committee  whose  death 
arises  out  of,  or  in  the  course  of, 
campaign  activity. 

(C)  Clothing,  other  than  items  of  de 
minimis  value  that  are  used  in  the 
campaign,  such  as  campaign  "T-shirts" 
or  caps  with  campaign  slogans. 

(D)  Tuition  payments,  other  than 
those  associated  with  training  campaign 
staff. 

(E)  Mortgage,  rent  or  utility 
payments — 

(1)  For  any  part  of  any  personal 
residence  of  the  candidate  or  a  member 
of  the  candidate's  family;  or 

(2)  For  real  or  personal  property  that 
is  owned  by  the  candidate  or  a  member 
of  the  candidate's  family  and  used  for 
campaign  purposes,  to  the  extent  the 
payments  exceed  the  fair  market  value 
of  the  property  usage. 

(F)  Admission  to  a  sporting  event, 
concert,  theater  or  other  form  of 
entertainment,  unless  part  of  a  specific 
campaign  or  officeholder  activity. 

(G)  Dues,  fees  or  gratuities  at  a 
country  club,  health  club,  recreational 
facility  or  other  nonpolitical 
organization,  unless  they  are  part  of  the 
costs  of  a  specific  fimdraising  event  that 
takes  place  on  the  organization's 
premises. 

(H)  Salary  payments  to  a  member  of 
the  candidate's  family,  unless  the  family 
member  is  providing  bona  fide  services 
to  the  campaign.  If  a  family  member 
provides  bona  fide  services  to  the 
campaign,  any  salary  payment  in  excess 
of  the  fair  market  value  of  the  services 
provided  is  personal  use. 

(I)  Salary  payments  by  a  candidate's 
principal  campaign  to  a  candidate  in 
excess  of  the  lesser  of:  the  minimum 
salary  paid  to  a  Federal  officeholder 
holding  the  Federal  office  that  the 
candidate  seeks;  or  the  earned  income 
that  the  candidate  received  during  the 
year  prior  to  becoming  a  candidate.  Any 
earned  income  that  a  candidate  receives 
from  salaries  or  wages  from  any  other 
source  shall  count  against  the  foregoing 
limit  of  the  minimum  salary  paid  to  a 
Federal  officeholder  holding  the  Federal 
office  that  the  candidate  seeks.  The 
candidate  must  provide  income  tax 
records  from  the  relevant  years  and 


other  evidence  of  earned  income  upon 
the  request  of  the  Commission.  Salary 
shall  not  be  paid  to  a  candidate  before 
the  filing  deadline  for  access  to  the 
primary  election  ballot  for  the  Federal 
office  that  the  candidate  seeks,  as 
determined  by  State  law,  or  in  those 
states  that  do  not  conduct  primaries,  on 
January  1  of  each  even-nimibered  year.   * 
See  11  CFR  100.24(a)(l)(i).  If  the 
candidate  wins  the  primary  election,  his 
or  her  principal  campaign  committee 
may  pay  him  or  her  a  salary  &t)m 
campaign  funds  through  the  date  of  the 
general  election,  up  to  and  including  the 
date  of  any  general  election  runoff.  If  the 
candidate  loses  the  primary,  withdraws 
from  the  race,  or  otherwise  ceases  to  be 
a  candidate,  no  salary  payments  may  be 
paid  beyond  the  date  he  or  she  is  no 
longer  a  candidate.  In  odd-numbered 
years  in  which  a  special  election  for  a 
Federal  office  occurs,  the  principal 
campaign  committee  of  a  candidate  for 
that  office  may  pay  him  or  her  a  salary 
from  campaign  funds  starting  on  the 
date  the  special  election  is  set  and 
ending  on  the  day  of  the  special 
election.  See  11  CFR  100.24(a)(l)(ii). 
During  the  time  period  in  which  a 
principal  campaign  committee  may  pay 
a  salary  to  a  candidate  under  this 
paragraph,  such  pajmient  must  be 
computed  on  a  pro-rata  basis.  A  Federal 
officeholder,  as  defined  in  11  CFR 
100.5(f)(1),  must  not  receive  salary 
payments  as  a  candidate  from  campaign 
funds. 

(J)  A  vacation. 

(ii)  The  Commission  will  determine, 
on  a  case-by-case  basis,  whether  other 
uses  of  funds  in  a  campaign  account 
fulfill  a  commitment,  obligation  or 
exjjense  that  would  exist  irrespective  of 
the  candidate's  campaign  or  duties  as  a 
Federal  officeholder,  and  therefore  are 
personal  use.  Examples  of  such  other 
uses  include: 

(A)  Legal  expenses; 

(B)  Meal  expenses; 

(C)  Travel  expenses,  including 
subsistence  expenses  incurred  during 
travel.  If  a  committee  uses  campaign 
funds  to  pay  expenses  associated  with 
travel  that  involves  both  personal 
activities  and  campaign  or  officeholder- 
related  activities,  the  incremental 
expenses  that  result  from  the  personal 
activities  are  personal  use,  unless  the 
person(s)  benefiting  from  this  use 
reimburse(s)  the  campaign  account 
within  thirty  days  for  the  amount  of  the 
incremental  expenses,  and 

(D)  Vehicle  expenses,  unless  they  are 
a  de  minimis  amount.  If  a  committee 
uses  campaign  funds  to  pay  expenses 
associated  with  a  vehicle  that  is  used  for 
both  personal  activities  beyond  a  de 
minimis  amount  and  campaign  or 
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officeholder-related  activities,  the 
portion  of  the  vehicle  expenses 
associated  with  the  personal  activities  is 
personal  use.  unless  the  person(s)  using 
the  vehicle  for  personal  activities 
reimburse(s)  the  campaign  account 
within  thirty  days  for  the  expenses 
associated  with  the  personal  activities. 

(2)  Charitable  donations.  Donations  of 
campaign  funds  or  assets  to  an 
organization  described  in  section  170(c) 
of  Title  26  of  the  United  States  Code  are 
not  personal  use,  unless  the  candidate 
receives  compensation  from  the 
organization  before  the  organization  has 
expended  the  entire  amount  donated  for 
purposes  tmrelated  to  his  or  her 
personal  benefit. 

(3)  Tmnsfers  of  campaign  assets.  The 
transfer  of  a  campaign  committee  asset 
is  not  personal  use  so  long  as  the 
transfer  is  for  fair  market  value.  Any 
depreciation  that  takes  place  before  the 
transfer  must  be  allocated  between  the 
committee  and  the  purchaser  based  on 
the  useful  life  of  the  asset. 

(4)  Gifts.  Gifts  of  nominal  value  and 
donations  of  a  nominal  amount  made  on 
a  special  occasion  such  as  a  holiday, 
graduation,  marriage,  retirement,  or 
death  are  not  personal  use,  unless  made 
to  a  member  of  the  candidate's  family. 

(5)  Political  or  officially  connected 
expenses.  The  use  of  campaign  funds  for 
an  expense  that  would  be  a  political 
expense  under  the  rules  of  the  United 
States  House  of  Representatives  or  an 
officially  connected  expense  under  the 
rules  of  the  United  States  Senate  is  not 
personal  use  to  the  extent  that  the 
expense  is  an  expenditure  under 
subpart  D  of  part  100  or  an  ordinary  and 
necessary  expense  incurred  in 
connection  with  the  duties  of  a  holder 
of  Federal  office.  Any  use  of  funds  that 
would  be  personal  use  under  paragraph 
(g)(1)  of  this  section  will  not  be 
considered  an  expenditiue  under 
subpart  D  of  part  100  or  an  ordinary  and 
necessary  expense  incurred  in 
connection  with  the  duties  of  a  holder 
of  Federal  office. 

(6)  Third  party  payments. 
Notwithstanding  that  the  use  of  funds 
for  a  particular  expense  would  be  a 
personal  use  under  this  section, 
payment  of  that  expense  by  any  person 


other  than  the  candidate  or  the 
campaign  committee  shall  be  a 
contribution  under  subpart  B  of  part  100 
to  the  candidate  unless  the  payment 
would  have  been  made  irrespective  of 
the  candidacy.  Examples  of  payments 
considered  to  be  irrespective  of  the 
candidacy  include,  but  are  not  limited 
to,  situations  where — 

(i)  The  pajonent  is  a  donation  to  a 
legal  expense  trust  fund  established  in 
accordance  with  the  rules  of  the  United 
States  Senate  or  the  United  States  House 
of  Representatives; 

(ii)  The  payment  is  made  from  funds 
that  are  the  candidate's  personal  funds 
as  defined  in  11  CFR  110.10(b), 
including  an  account  jointly  held  by  the 
candidate  and  a  member  of  the 
candidate's  family; 

(iii)  Payments  for  that  expense  were 
made  by  the  person  making  the  payment 
before  the  candidate  became  a 
candidate.  Payments  that  are 
compensation  shall  be  considered 
contributions  unless — 

(A)  The  compensation  results  from 
bona  fide  employment  that  is  genuinely 
independent  of  the  candidacy; 

(B)  The  compensation  is  exclusively 
in  consideration  of  services  provided  by 
the  employee  as  part  of  this 
employment;  and 

(C)  The  compensation  does  not 
exceed  the  amount  of  compensation 
which  wotUd  be  paid  to  any  other 
similarly  qualified  person  for  the  same 
work  over  the  same  period  of  time. 

(7)  Members  of  the  candidate's  family. 
For  the  purposes  of  paragraph  (g)  of  this 
section,  the  candidate's  family  includes: 

(i)  The  spouse  of  the  candidate; 

(ii)  Any  child,  step-child,  parent, 
grandparent,  sibling,  half-sibling  or 
step-sibling  of  the  candidate  or  the 
candidate's  spouse; 

(iii)  The  spouse  of  any  child,  step- 
child, parent,  grandparent,  sibling,  half- 
sibling  or  step-sibling  of  the  candidate; 
and 

(iv)  A  person  who  shares  a  residence 
with  the  candidate. 

(8)  Recordkeeping.  For  those  uses  of 
campaign  funds  described  in  proposed 
paragraphs  (g)(l)(i)  and  (g)(l)(ii)  of  this 
section  that  involve  both  personal  use 
and  either  campaign  or  office-holder 


use,  a  contemporaneous  log  or  other 
record  must  be  kept  to  document  the 
dates  and  expenses  related  to  the 
personal  use  of  the  campaign  funds.  The 
log  must  be  updated  whenever 
campaign  funds  are  used  for  personal 
expenses,  as  described  in  paragraph 
(g)(1)  of  this  section,  rather  than  for 
campaign  or  office-holder  expenses.  The 
log  or  other  record  must  also  be 
maintained  and  preserved  for  3  years 
after  the  report  disclosing  the 
disbursement  is  filed,  pursuant  to  11 
CFR  102.9  and  104.14(b). 

10.  In  §  113.2.  the  section  heading,  the 
introductory  language,  and  paragraphs 
(e)(l)(i).  (e)(5),  and  (f)  are  revised  to  read 
as  follows,  and  paragraph  (d)  is  removed 
and  reserved: 


§  1 1 3.2    Permissible  non-campaign  ua 
funds  (2  U^.C.  430a). 

In  addition  to  defraying  expenses  in 
connection  with  a  campaign  for  federal 
office,  funds  in  a  campaign  account  or 
an  accoimt  described  in  11  CFR  113.3: 
*        *        *        « *     * 

(d)  [Removed  and  reserved] 
(e)*  *  * 

(D*  *  * 

(i)  Cash  assets  the  Member  may 
convert  any  excess  campaign  or  donated 
funds  in  an  amount  up  to  the  Member's 
authorized  conmiittee(s)'  cash  on  hand, 
determined  under  11  CFR  104.3(a)(1),  as 
of  November  30, 1989,  less  the 
committee(s)'  total  outstanding  debts  as 
of  that  date. 
***** 

(5)  103d  Congress  or  later  Congress:  A 
qualified  Member  who  serves  in  the 
103d  Congress  or  a  later  Congress  may 
not  convert  to  personal  use  any 
campaign  or  donated  funds,  as  of  the 
first  day  of  such  service. 

(f)  Nothing  in  this  section  modifies  or 
supersedes  other  Federal  statutory 
restrictions  or  relevant  State  laws  that 
may  apply  to  the  use  of  campaign  or 
donated  funds  by  candidates  or  Federal 
officeholders. 

Dated:  December  10,  2002. 
David  M.  Mason, 

Chairman,  Federal  Election  Commission. 
[PR  Doc.  02-31521  Filed  12-12-02;  8:45  am) 
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75824,  76120,  76702,  76704 

71 71507,  71508,  71509, 

71906.  75826,  76320 

91 76624 

119 76624 

121 71908,  76624 

125 76624 

135 76624 

255 72869 

399 72396,  72869 

1260 72121 


15 

SO. 


.72095 


17  CFR 

Proposed  Rules: 

205 71670 

210 .....76780 

240 71909,76780 

249 ^ 76780 

270 71915 

274 76780 


18  CFR 

284 


.72008 
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Propoaad  Rutts: 

35 76122.76321 

284 72870 

19CFR 

riopoxd  Ruiss: 

101 71510 

122 71510,71512 

123 71512 

20CFR 

Prapo«Ml  Rutes: 

604 72122 

21  CFR 

5 71461 

16 71461 

101 ; 71461 

336 72555 

338 72555 

341 72555 

510 72365 

520 71819,  72365 

522 72366,  72367 

556 72367 

558 71820.  71821,  72368. 

72369.  72370 

868 76678 

Propocsd  Rutes: 

870 76706 

1020 76056 

22  CFR 

45 '. 76681 

62 76307 

507 „ „.,.^....76112 

PrapoMd  Rutes: 

41 76711 

23  CFR 

627 75902 

635 75902 

636 75902 

637 75902 

710 75902 

24  CFR 

941 76096 

25  CFR 

Propocsd  Rutes: 

Oh.  1 75828 

26  CFR 

1 71821,  72274 

Pfoposad  Rutes: 

1 75899,  76123 

Z7CFR 

9 72834 

29  CFR 

1611 72373 


401 1 71470 

4022 71470,  76682 

4044 71472,  76682 

Propossd  Rutes: 

1915 76214 

30  CFR 

48 76658 

75 76658 

915 72375 

924 71826 

948 71832 

33  CFR 

100 71840 

117 71473,  71474.  71840, 

72099,  72100,  72559,  72560, 
76114,76116 

165 71475,  71840,  72561, 

72840, 

175 72100 

177 72100 

179 72100 

181 72100 

183 72100 

Proposed  Rutes: 

52 76142 

117 71513,72126 

165 71513.  75831 

34  CFR 

200 71710 

36  CFR 

1200 72101 

ProposMi  RuteS! 

219 72770,72816 

37  CFR 

259 71477 

38  CFR 

21 72563 

PfOpOSMi  Rul9SC 

3 76322 

39  CFR 

255 75814 

501 71843 

Proposed  f^ites: 

111 72626 

40  CFR 

52 72379,  72573,  72574, 

72576.  72579.  72842,  72844, 
76316 

61 72579 

62 76116 

63 72330,  72580 

81 76450 

86 72821 


70 71479 

131 71843 

141 7301 1-74047 

142 73011-74047 

180 71847,  72104.  72585, 

72846 

300 76683 

721 72854 

1065 72724 

Propossd  Rutes: 

52 71515,  72874.  76326 

62 76150 

63 72276,72875 

86 72818 

141 71520 

300 „ 72888 

45t 71523 

764 71524 

1610 ; 72890 

41  CFR 

101-6 76882 

101-18 76882 

101-19 76882 

101-20 76882 

101-33 76882 

101-47 76882 

102-71 76820 

102-72 76820 

102-73 76820 

102-74 76820 

102-75 76820 

102-76 76820 

102-78 76820 

102-79 76820 

102-80 76820 

102-81 76820 

102-83 76820 

42  CFR 

Propossd  Rutes: 

73 71528.76886 

405 76684 

1001 72892,  72894 

1003 72896,  76886 

44  CFR 

64 72593 

66 71482 

45  CFR 

Propossd  Rutes:  ■ 

31 72128 

46  CFR 

2 72100 

10 72100 

15 72100 

24 72100 

25 „ 72100 

26 72100 

30 72100 


70 72100 

90 72100 

114 72100 

169 72100 

175 72100 

188 72100 

199 72100 

47  CFR 

64 71861 

73 71891,  71892,  71893. 

71894.  76318 

90 76697 

rropcwd  fhitos: 

1 76628 

2 75968 

25 75968 

73 71924.  71925,  71926 

87 75968 

48  CFR 

rropoKd  Ruteft: 

Oh.  10 76150 

49  CFR 

1 72383 

241 75938 

573 72384 

577 72384 

riopossd  Rutes: 

23 ...76327 

171 72034 

172 72034 

173 72034 

175 72034 

176 72034 

178 72034 

180 72034 

219 75966 

50  CFR 

17 76030 

222 71895' 

223 71895 

229 71900.75817 

300 72110.72394 

622 71901.  71902.  72112 

635 71487 

648 71488,  72867,  76318, 

76701 

679 71489,72595 

Propocsd  Rutes: 

17 71529,  72396,  72407, 

75834,  76156 

600 76329 

635 72629 

648 72131 

679 76344,  76362 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  13, 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  published  11-13-02 
Air  quality  planning  purposes; 
designation  of  areas: 
Nevada;  published  11-13-02 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  12- 
13-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Managment 
Regulation: 

Real  property  policies; 
published  12-13-02 
Update;  published  12-13- 
02 

STATE  DEPARTMENT 

Visas;  immigrant 

documentation: 

Hong  Kong:  those  resident 
and  employed  in  during 
FY  1991  and  1993, 
extension;  published  12- 
13-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bell:  published  11-8-02 
MORAVAN  as.;  published 

11-1-02 
Titeflex  Corp.;  published  11- 

8-02 
Turtxjmeca;  published  11-8- 
02 
Standard  instrument  approach 
procedures;  published  12- 
13-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marlteting 

Service 

Prunes  (dried)  produced  in — 


Caltfomia;  comments  due  by 
12-16-02;  published  10- 
15-02  [FR  02-26054] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic  and  foreign: 
Mediterranean  fruit  fly;  cold 

treatment  of  fruits; 

comments  due  by  12-16- 

02;  published  10-15-02 

[FR  02-26063] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-605,  etc.;  transactions  of 
U.S.  affiliate,  except  U.S. 
banking  affiliate,  with 
foreign  parent,  and 
transactions  of  U.S. 
affiliate  with  foreign 
parent;  comments  due  by 
12-16-02;  published  10- 
16-02  [FR  02-26220] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Atlantic  bluefin  tuna; 
comments  due  by  12- 
18-02;  published  11-18- 
02  [FR  02-29215] 
Northeastem  United  States 
fisheries- 
Atlantic  herring;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-29181] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  12- 
16-02;  published  10-30- 
02  [FR  02-27613] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Energy-efficient  standby 
power  devices;  comments 
due  by  12-16-02; 
published  10-16-02  [FR 
02-26243] 

EDUCATION  DEPARTMENT 

Civil  rights: 
Boy  Scouts  of  America 
Equal  Access  Act; 
comments  due  by  12-16- 
02;  published  11-15-02 
[FR  02-29037] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 


Electric  arc  furnaces  and 

argon-oxygen 

decartjurization  vessels; 

comments  due  by  12-16- 

02;  published  10-16-02 

[FR  02-26303] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

12-20-02;  published  11- 

20-02  [FR  02-29477] 
Indiana;  comments  due  by 

12-20-02;  published  11- 

20-02  [FR  02-29473] 
Kentuclty;  comments  due  by 

12-19-02;  published  11- 

19-02  [FR  02-29180] 
Pennsylvania;  comments 

due  by  12-16-02; 

published  11-14-02  [FR 

02-28696] 
l-lazardous  waste  program 
authorizations: 
Georgia;  comments  due  by 

12-19-02;  published  11- 

19-02  [FR  02-29177] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Non-rural  high-cost 
support  mechanism; 
comments  due  by  12- 
20-02;  published  11-29- 
02  [FR  02-30164] 
Wireless  telecommunications 
services — 

71-76  GHz,  81-86  GHz, 
and  92-95  GHz  bands 
allocations  and  service 
rules;  comments  due  by 
12-18-02;  published  9- 
19-02  [FR  02-23426] 
Radio  stations;  table  of 
assignments: 
Aritansas  and  Utah; 
comments  due  by  12-16- 
02;  published  11-19-02 
[FR  02-29236] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Energy-efficient  standby 

power  devices;  comments 

due  by  12-16-02; 

published  10-16-02  [FR 

02-26243] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Soluble  dietary  fit)er  and 
coronary  heart  disease; 
health  claims; 


comments  due  by  12-  ' 
16-02;  published  10-2- 
02  [FR  02-25067] 
Trans  fatty  acids  in 
nutrition  latieling, 
nutrient  content  claims, 
and  health  claims; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29096] 
Medical  devices: 
General  hospital  and 
personal  use  devices — 
Medical  washer  and 
medical  washer- 
disinfector;  classification; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-28942] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

California  tiger  salamander 
(Sonoma  County  distinct 
population  segment); 
comments  due  by  12-16- 
02;  published  10-31-02 
[FR  02-27650] 
Critical  habitat 
designations — 
Mariana  fruit  bat,  etc., 
from  Guam  and 
Northern  Mariana 
Islands;  comments  due 
by  12-16-02;  published 
10-15-02  [FR  02-25649] 
Fishery  conservation  and 
management: 

Critical  habitat 
designations — 
Kauai  cave  wolf  spider 
and  cave  amphipod; 
comments  due  by  12- 
16-02;  published  11-15- 
02  [FR  02-29048] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Prohibition  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption;  comments  due 
by  12-18-02;  published 
10-15-02  [FR  02-26183] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Energy-efficient  standby 

power  devices;  comments 

due  by  12-16-02; 

published  10-16-02  [FR 

02-26243] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemalcing  petitions: 


IV 
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Leyse.  Robert  H.,  comments 
due  by  12-16-02; 
published  10-31-02  (FR 
02-27700) 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks:  list;  comments  due 
by  12-20-02;  published 
11-20-02  (FR  02-29486] 

POSTAL  SERVICE 

Domestic  Mail  Manu«il: 
Bound  printed  matter  flat- 
size  mail  co-packaging, 
co-sacking,  and  higher 
DOU  rate  minimum  rate; 
comments  due  t)y  12-19- 
02;  published  11-19-02 
[FR  02-29340) 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sart)anes-Oxley  Act  of 
2002;  implernentation — 
Attorneys;  professional 
conduct  standards; 
implementation: 
comments  due  by  12- 
18-02;  published  12-2- 
02  [FR  02-30035) 
Pension  fund  blackout 
periods;  inskter  trades 
restrictk>n;  comments 
due  by  12-16-02; 
published  11-15-02  [FR 
02-28869) 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  program: 
Disaster  Mitigation  Act  of 
2000;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26403) 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 
12-20-02;  published  10- 
21-02  [FR  02-26718) 
Vocational  rehabilitatk>n  and 
education: 

Great  Lakes  Maritime 
Academy — 
Graduate  eligibility  for 
third-mate  licenses: 


comments  due  by  12- 
17-02;  published  10-18- 
02  [FR  02-26463) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certificatkxi  and 
operatkms: 
Robinson  model  R-22  or  R- 

44  helk:opters:  pitot 

training  and  experience 

requirements;  comments 

due  by  12-16-02; 

published  11-14-02  [FR 

02-28963) 
Ainvortfuness  directives: 
Agusta  S.p.A.;  comments 

due  by  12-16-02; 

published  10-16-02  [FR 

02-26071) 

AirtHiS;  comments  due  by 
12-16-02;  published  11- 
21-02  [FR  02-29679] 

BeU;  comments  due  by  12- 
16-02;  published  11-14-02 
[FR  02-28859) 

Bell  Helicopter  Textron 
Canada  Limited; 
commerrts  due  by  12-17- 
02;  published  10-18-02 
[FR  02-26593) 

Fairchik);  convnents  due  by 
12-16-02;  published  10- 
15-02  [FR  02-26053] 

GuNstream;  comments  due 
by  12-16-02;  published 
10-16-02  [FR  02-26208] 

HartzeU  Propeller  Inc.; 
comments  due  by  12-17- 
02;  published  10-18-02 
[FR  02-26588] 

Piaggk)  Aero  Industries 
S.p.A.;  comments  due  t)y 
12-16-02;  published  11- 
13-02  [FR  02-28750] 

Rolls-Royce  Corp.; 
comments  due  t)y  12-17- 
02:  published  10-18-02 
[FR  02-26587] 

Saab;  comments  due  by  12- 
18-02;  published  11-18-02 
[FR  02-29116) 
Class  E  airspace;  comments 

due  by  12-19-02:  published 

11-13-02  [FR  02-28831) 
Class  E2  and  E4  airspace; 

correctkxi;  comments  due 


by  12-15-02;  published  11- 
13-02  [FR  02-28832] 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rraarms  Bureau 

Akx>hol;  vitKultural  area 
designatkms: 
Seneca  Lake,  NY; 

comments  due  by  12-20- 

02;  published  10-21-02 

[FR  02-26678) 
Temecula.  RiverskJe  County, 

CA;  name  change; 

comments  due  by  12-20- 

02;  published  10-21-02 

[FR  02-26677] 

TREASURY  DEPARTMENT 
Customs  Ssrvica 

Customs  brokers: 
Customs  business 
performance  by  parent 
and  subskliary 
corporatk>ns:  comments 
due  by  12-16-02; 
published  10-15-02  [FR 
02-26039) 

TREASURY  DEPARTMENT 

CurrerKy  ar>d  foreign 
transactk>ns;  financial 
reporting  and  recordkeeping 
requirements: 

Bank  Secrecy  Act; 
implementation — 

CurrerK:y  dealers  arxj 
exchangers;  suspKkxjs 
transactkxis  reporting 
requirenients;  comments 
due  by  12-16-02; 
published  10-17-02  [FR 
02-26364) 

InsurarKe  companies; 
suspk:ious  transactkxis 
reportir>g  requirements; 
comments  due  by  12- 
16-02;  published  10-17- 
02  [FR  02-26365) 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkxi 
with  "PLUS"  (PublK  Laws 
Update  Sennce)  on  202-741- 
6043.  This  list  is  also 


available  online  at  httpJ/ 

www.nara.gov/fedreg/ 

plawcurr.html. 

The  text  of  laws  is  not 
put>lished  in  the  Federal 
Register  but  may  be  ordered 
in  "sNp  law"  (indivklual 
pamphlet)  form  from  ttte 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offne.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.^x>.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t)e  available. 

S.  124(VP.L  107-329 

To  provkle  for  ttie  acquisitkxi 
of  lartd  and  constructk>n  of  an 
interagency  administrative  arKi 
visitor  facility  at  the  entrance 
to  American  Fork  Canyon, 
Utah,  and  for  other  purposes. 
(Dec.  6,  2002;  116  Stat.  2815) 

S.  2237/P.L  107-330 

Veterans  Benefits  Act  of  2002 
(Dec.  6,  2002;  116  Stat.  2820) 

Last  List  December  9,  2002 


Public  Laws  Elactronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electrons  mail 
notification  servk:e  of  newly 
enacted  publk:  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archfves/ 
publaws-l.htrr}!  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  ttie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


This  servk%  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  cannot  resporKJ  to 
spedfK  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscritie  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
FederaJ  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actk>m  put>lished  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  Vhe 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Signifwant  sut)iects  are  carried 
as  cross-references. 
S30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numtjers  *rith  the  date  of  publication 
in  the  Federal  Register. 


OctWf  Processing  Codt: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I    I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  SecUons  Affected),  (LCS)  for  $35  per  year. 
.  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Piione  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  lype  or  print) 


Additional  addres&'atlcntion  line 


.  Price  includes  regular  domestic  postage  and  liandling  and  is  subject  to  change. 

Please  CliooseMetltod  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account        I     I     I     I     I     I     I    |-|    I 


CH  VISA       O  MasterCard  Account 


Streci  address 


Cily.  Slale,  ZIP  code 


Thank  you  for 

(Credit  card  expiration  dale)  your  order! 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 

May  wc  make  yournamcteddnss  avaiUble  to  other  mailers?      | |  | | 


Authorising  Signature  ' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFOfUiATION  ABOUT  THE  SUPCRINTENOCNT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewed  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  nocice  will  be 
sent  appfoximately  90  days 
before  the  sIiowb  date. 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
Itefore  tke  sbown  dale. 


:  AE2   SMITH2:2J 
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;  212  MAIN  STREET 

I  FORESTVILLE  WD    20704 
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:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 
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To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscriptioB  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Supenntendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  SubscriptioD  Order  Form 

Cttarga  your  oniar. 
If*  Batyl 

D  YES.  enter  my  subscriptioo(s)  as  follows:  ll^^'^'!^  ^^^  f  I^SII 

Pboae  your  orders  (202)  512-1800 


*5468 


subscriptions  tu  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sectiom  Affected  (LSA).  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FR£>0),  at  S699  each  per  year. 


The  total  cost  of  ray  order  is  $ 

International  cu!>tomcrs  please  add  25%. 


.  Price  inclatlw  regalar  doncstic  postage  and  handling,  and  is  subject  to  change. 
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n  GPO  Deposit  Account 
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Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office,  f^ices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 
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Phone  yoor  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 
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Additional  address/attention  line 


Price  inclufks  regidar  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Metliod  of  Payment: 
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r~l  VISA       [U  MasterCard  Account 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  pubtished  daily  In 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  tfie  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
sut>scribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 
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I I  YES.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charg»  your  ordtr. 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $-, . 
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Agency  for  Healthcare  Research  and  Quality 

NOTICES 
Meetings: 
Healthcare  Research  and  Quality  National  Advisory 
Council.  77069 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Nectarines,  pears,  and  peaches  grown  in — 

California.  77003-77004 
Perishable  agricultural  commodities: 

Fresh  and  frozen  fruits  and  vegetables,  coated  or  battered. 
77002-77003 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 
See  Rural  Housing  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  77030- 
77034 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Interstate  transportation  (quarantine)  and  exportation  and 
importation  of  animals  and  animal  products: 
Salmonella  enteritidis  phage-type  4  and  serotype 
enteritidis;  import  restrictions  and  regulations 
removed.  77004-77007 
NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Aventis  CropScience;  genetically  engineered  cotton. 
77034-77035 
Reports  and  guidance  documents;  availability,  etc: 
Mycoplasma  contamination  detection;  testing  guidelines. 
77035-77036 

Army  Department 

See  Engineers  Corps 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES  "^ 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  77069-77070 
Submission  for  OMB  review;  comment  request,  77070- 
77071 

Coast  Guard 

RULES 

Drawbridge  operations: 

Connecticut,  76988-76989 

New  York,  76989 
Ports  and  waterways  safety: 

Charleston  Harbor,  Cooper  River,  SC;  security  zones, 
76991-76993 

San  Juan,  PR;  security  zone,  76989-76991 
Regattas  and  marine  parades: 

Winterfest  Boat  Parade,  76986-76988 


PROPOSED  RULES 

Ports  and  waterways  safety: 
Ohio  River,  Natrium,  WV;  security  zone,  77008-77010 

Commerce  Department 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 

Committee  for  tlie  Implementation  of  Textile  Agreentents 

NOTICES 

African  Growth  and  Opportunity  Act;  determinations: 
Malawi;  handloomed  fabric  and  handmade  articles, 
77055-77056 

Customs  Service 

NOTICES 

Automation  program  test: 
Account-Based  Declaration  Prototype;  modification. 

expansion,  and  re-designation  as  Free  and  Secure 

Trade  Prototype,  77128-77130 

Defense  Department 

See  Engineers  Corps 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  77056- 
77057 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  77078 
NAFTA  transitional  adjustment  assistance: 

Bristol  Bay  Native  Association,  77079-77080 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77081 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Advantage  Energy,  Inc,  77057 
Natural  gas  exportation  and  importation: 

Marathon  LNG  Marketing  LLC  et  al.,  77057-77058 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Los  Angeles  Coimty,  CA;  Pier  J  South  Marine  Terminal 
Expansion  Project,  77056 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Virginia,  76993-76995 
Hazardous  waste  program  authorizations: 

New  Jersey.  76995-76998 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Virginia,  77010 
Hazardous  waste  program  authorizations: 

New  Jersey,  77010-77011 
NOTICES 
Meetings: 

Exposure  Modeling  Work  Group.  77058-77060 
Toxic  and  hazardous  substances  control: 
New  chemicals — 

Receipt  and  status  information,  77060-77064 
Test  guidelines — 
Acute  background  and  oral  toxicity  testing,  77064- 
77065 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Honeywell,  76981-76982 
Pilatus  Britten-Norman  Ltd..  76982-76984 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

New  Mexico  and  Texas.  76998 
NOTICES 
Meetings;  Sunshine  Act.  77065-77066 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Undue  discrimination;  remedying  through  open  access 
transmission  service  and  standard  electricity  market 
design 
Technical  conferences,  77007-77008 
NOTICES 
Environmental  statements;  availability,  etc.: 

New  York  State  Electric  &  Gas  Corp.,  77058 
Applications,  hearings,  determinations,  etc.: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  niost  of  wfiich 
are  keyed  to  and  codified  in  ttie  Code  of 
-Federal  Regulations,  which  is  put)tished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttte  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NE-11-AO;  Amendment 
39-12977;  AD  2002-25-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Honeyweli 
international  Inc.  TPE331-3,  -5,  -6,  -8, 
-10,  and  -1 1  Series  TurtMprop  and 
TSE331-3  Series  Turtwshaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignal  Inc.,  Garrett 
Turbine  Engine  Company  and 
AiResearch  Manufacturing  Company  of 
Arizona)  TPE331-3,  -5,  -6,  -8,  -10,  and 
-11  series  turboprop  and  TSE331-3 
series  ttirboshaft  engines.  This  * 

amendment  requires  removing  weld 
repaired  first  stage  compressor  impellers 
from  service.  This  amendment  is 
prompted  by  an  uncontained  TPE331- 
llU  turboprop  engine  failure  and  an  in- 
flight shutdown  due  to  the  separation  of 
the  first  stage  Ti  6—4  compressor 
impeller.  The  actions  specified  by  this 
AD  are  intended  to  prevent  tmcontained 
engine  failures,  in-flight  shutdowns,  and 
secondary  damage. 

DATES:  Effective  January  21,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  21,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
frtim  Honeywell  Engines,  Systems  and 
Services,  Technical  Data  Distribution, 
M/S  2101-201,  P.O.  Box  52170, 
Phoenix,  AZ  85072-2170;  telephone: 
(602)  365-2493  (General  Aviation), 


(602)  365-5535  (Commercial);  fax:  (602) 
365-5577  (General  Aviation  and 
Commercial).  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Biu-lington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood  CA 
90712-4137;  telephone:  (562)  627-5246; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Honeywell  International  Inc.  (formerly 
AlliedSignal  Inc.,  Garrett  Turbine 
Engine  Company  and  AiResearch 
Manufacttu-ing  Company  of  Arizona) 
TPE331-3,  -5.  -6,  -8,  -10,  and  -11 
series  turboprop  and  TSE331-3  series 
turboshaft  engines  was  published  in  the 
Federal  Register  on  July  25,  2002  (67  FR 
48577).  That  action  proposed  to  require 
removing  weld  repaired  first  stage 
compressor  impellers  from  service,  in 
accordance  with  Honeywell  Alert 
Service  Bulletin  TPE331-A72-2083, 
revision  1,  dated  May  17,  2002. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in^the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  states  that  paragraph 
(a)(3)  as-written  in  the  proposal,  implies 
that  the  12,500  cycle  limit  applies  only 
to  weld  repairs  that  would  be  performed 
after  the  effective  date  of  the  AD.  The 
FAA  agrees,  and  has  moved  the  last 
phrase  of  that  paragraph  which  states, 
after  the  effective  date  of  the  AD,  to  the 
beginning  of  the  sentence,  for  clarity. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 


Economic  Analysis 

There  are  approximately  2,040 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,020  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
AD.  The  FAA  estimates  that  1,000 
engines  will  have  the  required  actions 
done  during  a  scheduled  engine 
overhaul.  The  FAA  also  estimates  that  it 
would  take  approximately  2  work  hours 
per  engine  to  do  the  actions  during 
scheduled  engine  overhauls  and  80 
work  hours  per  engine  during 
unscheduled  engine  overhauls,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $9,600  per  engine  to  do 
the  actions  during  scheduled  engine 
overhauls  and  $14,600  per  engine  which 
includes  consumables,  during 
unscheduled  engine  overhauls.  Based 
on  these  figures,  the  total  cost  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$10,108,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and     • 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a    , 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  proyided 
imder  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
139.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-23-02    Honeywell  International  Inc.: 

Amendment  39-12977.  Docket  No. 
2001-NE-ll-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Honeywell  International 
inc.  (formerly  AlliedSignal  Inc..  Garrett 
Turbine  Engine  Company  and  AiResearch 
Manufacturing  Company  of  Arizona) 
TPE331-3.  -5,  -6.  -8,  -10,  and  -1 1  series 
turboprop  and  TSE331-3  series  turtwshaft 
engines.  These  engines  are  installed  on.  but 
not  limited  to  Ayres  S-2R  series;  Beech  18 
and  45  series  and  Models  JRB-6.  3N.  3NM. 
3TM,  and  BlOO;  Cessna  Model  441; 
Construcciones  Aeronauticas.  S.A.  (CASA) 
C-212  series;  De  Havilland  DH  104  series 
7AXC  (Dove);  Domier  228  series;  Fairchild 
SA226  and  SA227  series  (Swearingen  Merlin 
and  Metro  series);  Grumman  American  G- 
164  series;  Jetstream  3101;  Mitsubishi  MU- 
2B  series  (MU-2  series);  Prop-Jets.  Inc.  Model 
400:  Rockwell  Commander  S-2R;  Shorts 
Brothers  and  Harland.  Ltd.  SC7  (Skyvan); 
Pilatus  PC-6  series  (Fairchild  Porter  and 
Peacemaker):  and  Schweizer  G-164  series; 
and  Twin  Commander  Aircraft  Corp.  (Jetprop 
Commander)  Models  695  and  695A 
airplanes;  and  Sikorsky  S-55  series  (Helitec 
Corp.  S55T)  helicopters. 

Note  1:  This  AD  applies  to  each  engine 
fdentified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  an  uncontained  engine  failure, 
in-flight  shutdown,  and  secondary  damage, 
do  the  following: 


Removal  of  Weld  Repaired  First  Stage 
Compressor  Impellers  From  Service 

(a)  Remove  from  service  weld  repaired  first 
stage  compressor  impellers,  P/N's  896223-1, 
-2,  -3.  and  -7  and  3107109-2,  with  SN's 
listed  in  Table  1  and  Table  2  of  the 
Accomplishment  Instructions  in  2.A.(1)  and 
2.A.(2)  of  Honeywell  Alert  Service  Bulletin 
TPE331-A72-2083,  revision  1,  dated  May  17, 
2002,  in  accordance  with  the  following 
schedule: 

(1)  Remove  impellers  with  no  record  of  . 
cycles  since  weld  repair,  within  3,600  cycles- 
in-service  (CIS)  or  at  the  next  engine 
overhaul,  or  at  the  next  major  Continuous 
Airworthiness  Maintenance  (CAM) 
compressor  section  inspection,  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(2)  Remove  impellers  with  more  than  8,900 
cycles  since  "weld  repair."  within  3,600  CIS. 
or  at  the  next  engine  overhaul,  or  at  the  next 
major  CAM  compressor  section  inspection 
after  the  effective  dale  of  this  AD.  whichever 
occurs  first. 

(3)  After  the  effective  date  of  this  AD, 
remove  impellers  with  8.900  or  less  cycles 
since  "weld  repair."  before  reaching  12,500 
cycles  since  weld  repair. 

(b)  For  purposes  of  this  AD,  weld  repaired 
or  weld  repair  is  defined  as  an  impeller 
repair  which  involved  heat  treating  and  that 
was  performed  from  1980  through  1997  at 
Honeywell  Aerospace  Services,  Aftermarket- 
Phoenix  Repair  and  Overhaul.  1944  E.  Sky 
Harbor  Circle.  Phoenix.  AZ.  85034  (FAA 
Certificate  Number  ZN3R030M).  Former 
names  and  FAA  certificate  numbers  for 
Honeywell's  Repair  and  Overhaul  Facility  are 
listed  in  section  2.  A.  of  the  Accomplishment 
Instructions  in  Honeywell  Alert  Service 
Bulletin  TPE331yA72-2083,  revision  1,  dated 
May  17.2002. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
Operators  must  submit  their  request  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
ACO. 

Special  Flight  PenniU 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(e)  The  impeller  removals  must  be  done  in 
accordance  with  Honeywell  International 
Inc.  Alert  Service  Bulletin  TPE331-A72- 
2083.  revision  1,  dated  May  17.  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 


accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Honeywell  Engines.  Systems  and  Services, 
Technical  Data  Distribution,  M/S  2101-201. 
P.O.  Box  52170,  Phoenix,  AZ  85072-2170; 
telephone:  (602)  365-2493  (General 
Aviation),  (602)  365-5535  (Commercial);  fax: 
(602)  365-5577  (General  Aviation  and 
Commercial).  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the    • 
Federal  Register,  800  North  Capitol  Street, 
NW.,  Suite  700,  Washington.  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective 
on  January  21.2003. 

Issued  in  Burlington.  Massachusetts,  on 
December  2,  2002. 
Jay  |.  Pardee. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-31172  Filed  12-13-02;  8:45  am] 

BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-35-AD:  Amendment 
39-1 2980;  AD  2002-25-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Nonnan  Limited  BN-2  and 
BN2A  Mk.  ill  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
Aew  airworthiness  directive  (AD)  that 
applies  to  all  Pilatus  Britten-Norman 
(Pilatus  Britten-Norman)  Limited  BN-2 
and  BN2A  Mk.  Ill  series  airplanes.  This 
AD  requires  you  to  inspect  the  universal 
joints  on  the  pilot's  and  co-pilot's 
control  coliunn  to  determine  the 
diameter  of  the  shaft  and  replace  any 
universal  joint  that  is  the  wrong  size. 
This  AD  is  the  resiUt  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  United  Kingdom.  The 
actions  specified  by  this  AD  are 
intended  to  correct  the  installation  of 
universal  joints  that  have  the  wrong- 
sized  shaft,  which  could  result  in  failiire 
of  the  pilot's  and/or  co-pilot's  control 
colunm.  Such  failiu-e  could  lead  to  loss 
of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
February  3.  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
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of  certain  publications  listed  in  the 
regulations  as  of  February  3.  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
B-N  Group  Limited,  Bembridge,  Isle  of 
Wight.  United  Kingdom  P035  5PR; 
telephone:  +44  (0)  1983  872511; 
facsimile:  -i-44  (0)  1983  873246.  You 
may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA). 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2002-CE-35-AD.  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate.  901 
Locust.  Room  301.  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059:  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  Pilatus  Britten-Norman  BN-2  and 
BN2A  Mk.  in  series  airplanes.  The  CAA 
reports  that,  during  maintenance  on  one 
of  the  affected  airplanes,  an  undersized 
universal  joint  was  found.  This 
installation  of  undersized  universal 
joints  is  the  result  of  a  quality  control 
problem. 


What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
cause  failure  of  the  pilot's  and/or  co- 
pilot's control  column.  Such  failure 
could  result  in  loss  of  control  of  the 
airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Pilatus  Britten- 
Norman  BN-2  and  BN2A  Mk.  m  series 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
September  18.  2002  (67  FR  58737).  The 
NPRM  proposed  to  require  you  to 
inspect  the  universal  joints  on  the 
pilot's  and  co-pilot's  control  column  to 
determine  the  diameter  of  the  shaft  and 
replace  any  luiiversal  joint  that  is  the 
wrong  size. 

Was  the  Public  Invited  to  Commer '? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 


corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
unsafe  condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

What  Are  the  Differences  Between  This 
AD,  the  Service  Information,  and  the 
CAA  AD? 

The  CAA  AD  and  the  service 
information  requires  inspection  and.  if 
necessary,  replacement  of  any  universal 
joint  that  is  not  the  correct  size  within 
the  next  10  hours  time-in-service  (TIS) 
after  the  effective  date  of  the  AD.  We  are 
requiring  you  to  inspect  and,  if 
necessary,  replace  within  30  days  after 
the  effective  date  of  this  AD.  We  do  not 
have  justification  to  require  this  action 
within  the  next  10  hours  TIS.  We  use 
compliance  times  such  as  this  when  we 
have  identified  an  urgent  safety  of  flight 
situation.  We  believe  that  30  days  will 
give  the  owners  or  operators  of  the 
affected  airplanes  enough  time  to  have 
the  actions  accomplished  without 
compromising  the  safety  of  the 
airplanes. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  135 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost  per  universal  joint 

Parts  cost 

Total  cost  per  universal  joint 

Total  cost  on  U.S.  operators 

1  worVtiour  x  $60  =  $60  (3  uni- 
versal joints  per  airplane). 

No  Darts  reauired 

$60  ($60  X  3  universal  joints  per 

$180  X  135  =  $24,300. 

airplane  =  $180). 

'■ 

We  estimate  the  following  costs  to  results  of  the  inspection.  We  have  no 

accomplish  any  necessary  replacements      way  of  determining  the  number  of 
that  will  be  required  based  on  the 


airplanes  that  may  need  such 
replacement: 


Lat>or  cost  per  universal  joint 


2  worktiours  x  $60  =  $120 


Parts  cost 


Total  cost  per  universal  joint 


$2,000  per  universal  joint $120  +  $2,000  =  $2,120. 


Compliance  Time  ofThis  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  this  AD  is 
"within  the  next  30  days  after  the 
effective  date  of  this  AD." 


Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

This  unsafe  condition  is  not  a  result 
of  the  number  of  times  the  airplane  is 
operated.  The  chance  of  this  situation 
occurring  is  the  same  for  an  airplane 
with  10  hours  time-in-service  (TIS)  as  it 


is  for  an  airplane  with  500  hours  TIS. 
For  this  reason,  the  FAA  has  determined 
that  a  compliance  based  on  calendar 
time  should  be  utilized  in  this  AD  in 
order  to  assure  that  the  unsafe  condition 
is  addressed  on  all  airplanes  in  a 
reasonable  time  period. 
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Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  tmder 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 


evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


2002-25-05    Pilatus  Britten-Norman 

Limited:  Amendment  39-12980;  Docket 
No.  2002-CE-35-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models,  all  serial  numbers,  that  are 
certificated  in  any  category: 

Models 

BN-2,  BN-2A.  BN-2A-2.  BN-2A-3.  BN-2A- 
6,  BN-2A-8,  BN-2A-9,  BN-2A-20,  BN-2A- 
21.  BN-2A-26,  BN-2A-27,  BN-2B-20,  BN- 
2B-21,  BN-2B-26.  BN-2B-27,  BN-2T,  BN- 
2T-4R,  BN2A  MK.  Ill,  BN2A  MK.  II1-2,  and 
BN2A  MK.  III-3 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  the  installation  of  universal  joints 
that  have  the  wrong-sized  shaft,  which  could 
result  in  failure  of  the  pilot's  and/or  co- 
pilot's control  column.  Such  failure  could 
lead  to  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect  all  universal  joints  on  the  pilot's  and  co-pilot's  control  col- 
umns to  detemiine  the  diameter  of  the  shaft. 

(i)  M  the  universal  joint  diameter  is  1.154  to  1.155  inches,  re-install  into 
the  airplane;  and. 

(ii)  If  the  universal  joint  diameter  is  not  1.154  to  1.155  inches  in  di- 
ameter, replace  with  a  new  universal  joint  that  has  the  a  diameter  of 
1.154  to  1.155  inches. 

(2)  Do  not  install  any  universal  joint  that  is  not  1.154  to  1.155  inches 
in  diameter. 


Compliance 


Inspect  within  the  next  30  days 
after  February  3,  2003  (the  ef- 
fective date  of  this  AD).  Replace 
prior  to  furttier  flight  after  the  in- 
spection. 


As  of  February  3,  2003  (the  effec- 
tive date  of  this  AD).' 


Procedures 


In  accordance  with  B-N  Group 
Ltd.  Service  Bulletin  Number  SB 
284,  Issue  i.  dated  May  9, 
2002. 


In  accordance  with  B-N  Group 
Ltd.  Service  Bulletin  Number  SB 
284,  Issue  1,  dated  May  9, 
2002. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager.  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Standards  Office. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  fmrfocmance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 


eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ConXaci  Doug  Rudolph, 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
B-N  Group  Ltd.  Service  Bulletin  Number  SB 
284,  Issue  1,  dated  May  9.  2002.  The  Director 
of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  get  copies 
from  B-N  Group  Limited,  Bembridge,  Isle  of 


Wight,  United  Kingdom  P035  5PR; 
telephone:  +44  (0)  1983  872511;  facsimile: 
+44  (0)  1983  873246.  You  may  view  copies 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Note  2:  The  subject  of  this  AE)  is  addressed 
in  British  AD  Number  004-05-2002,  dated 
May  30,  2002. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  3,  2003. 

Issued  in  Kansas  City,  Missouri,  on 
December  5,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

|FR  Doc.  02-31394  Filed  12-13-02;  8:45  am) 

MLUNO  CODE  4910-13-P 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD9025] 

RIN  1545-BA05 

Intercompany  Transactions: 
Conforming  Amendments  to  Section 
446 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  On  July  18, 1995,  the 
Treasury  Department  and  the  IRS 
published  final  regulations  governing 
the  intercompany  transaction  system  of 
the  consolidated  return  regulations. 
Those  regulations  state  that  the  timing 
rules  of  the  intercompany  transaction 
system  are  a  method  of  accounting.  At 
the  time  of  the  publication  of  those 
regulations,  no  amendment  was  made  to 
the  regulations  promulgated  imder 
section  446  to  coordinate  with  that 
statement.  This  document  contains  final 
regulations  confirming  that  the  timing 
rules  of  the  intercompany  transaction 
regulations  are  a  method  of  accounting. 
These  regulations  apply  to  all  taxpayers 
filing  consolidated  returns. 
DATES:  Effective  Date:  These  regulations 
are  effective  December  16,  2002. 

Applicability  Date:  These  regulations 
apply  to  consolidated  return  years 
beginning  on  or  after  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Daly,  (202)  622-7770,  or  Jeffery 
G.  Mitchell  (202)  622-4930  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

On  July  18. 1995,  the  Treasury 
Department  and  the  IRS  published  in 
the  Federal  Register  (60  FR  36671 
(1995-2  C.B.  147))  final  regulations 
imder  §  1.1502-13  governing  the 
intercompany  transaction  system  of  the 
consolidated  return  regulations. 
Included  in  such  regulations  was  an 
express  statement  that  "[t]he  timing 
rules  of  [the  intercompany  transaction 
regulations]  are  a  method  of  accounting 
for  intercompany  transactions,  to  be 
applied  by  each  member  in  addition  to 
the  member's  other  methods  of 
accounting."  §  1.1502-13(a)(3)(i).  At  the 
time  of  the  publication  of  those  final 
regulations,  no  amendment  was  made  to 
the  regulations  promulgated  imder 
section  446  to  coordinate  with  the 
statement  m  §  1.1 502-1 3(a)(3)(i)  that  the 


timing  rules  of  §  1.1502-13  are  a  method 
of  accounting. 

In  General  Motors  v.  Commissioner, 
112  T.C.  270  (1999),  the  Tax  Court 
determined  that  the  timing  rule  of 
former  §  1.1502-13(b){2)  was  not  a 
method  of  accounting  for  purposes  of 
section  446(e).  On  November  7,  2001, 
the  Treasiuy  and  (he  IRS  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (REG-125161-01, 
66  FR  56262  (2001-48  I.R.B.  538)) 
proposing  amendments  to  CFR  part  1 
under  section  446  of  the  Intern^ 
Revenue  Code  to  confirm  that  the  timing 
rules  of  §  1.1502-13  are  a  method  of 
accounting.  No  written  comments 
responding  to  the  notice  of  prqposed 
rulemaking  were  received,  and  no 
public  hearing  was  requested  or  held. 
Therefore,  the  proposed  regiUations  are 
adopted  by  this  Treasury  decision 
without  change. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediu^ 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Vincent  Daly,  Office  of  the 
Associate  Chief  Coimsel  (Corporate). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows; 

PART  1— INCOIME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 


2.  Section  1.446-1  is  amended  by 
adding  paragraph  (c)(2)(iii)  to  read  as 
follows: 

§  1 .446-1    General  rule  for  methods  of 
accounting. 

***** 

(c)*  *  * 

(2)*   *   * 

(iii)  The  timing  rules  of  §  1.1502-13 
are  a  method  of  accounting  for 
intercompany  transactions  (as  defined 
in  §  1.1502-13(b)(l)(i)),  to  be  applied  by 
each  member  of  a  consolidated  groupin 
addition  to  the  member's  other  methods 
of  accounting.  See  §  1. 1502-1 3(a)(3)(i). 
This  paragraph  (c)(2)(iii)  is  applicable  to 
consolidated  return  years  beginning  on 
or  after  November  7,  2001. 
***** 

3.  In  §  1.1502-13,  the  second  sentence 
of  paragraph  (a)(3)(i)  is  revised  to  read 
as  follows: 

§1.1 502-1 3    Intercompany  transactions. 

(a)  *   *   * 

(3)*  *  * 

(i)  *  *   *  See  §  1.1502-17  and,  with 
regard  to  consolidated  return  years 
beginning  on  or  after  November  7,  2001, 
§1. 446-1  (c)(2){iii).  *   *   * 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  9,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-31614  Filed  12-13-02:  8:45  am) 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

29  CFR  Part  500 

IMigrant  and  Seasonal  Agricultural 
Worker  Protection 

AGENCY:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  document 
is  to  change  the  Public  Registry  toll-free 
telephone  number  listed  in  §  500.170  of 
regulations,  29  CFR  part  500. 
DATES:  This  rule  is  effective  on 
December  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ziegler,  Team  Leader,  Farm  Labor 
Team,  Office  of  Enforcement  Policy, 
Wage  and  Hour  Division,  Employment 
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Standards  Administration,  U.S. 
Department  Labor,  Telephone  (202) 
693-0700.  This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  rule  imposes  no  reporting  or 
recordkeeping  requirements  on  the 
public. 

n.  Background 

Section  500.170  of  regulations.  29 
CFR  part  500  requires  the  Administrator 
to  establish  a  Central  Public  Registry  of 
all  persons  issued  a  Certificate  of 
Registration  or  a  Farm  Labor  Contractor 
Employee  Certificate.  Information 
contained  within  the  registry  is  made 
available  upon  request,  either  via  the 
mail  or  by  telephone.  The  toll-firee 
number  to  call  for  obtaining  information 
from  the  central  public  registry  was 
formerly  1-800-800-0235.  The 
Department  of  Labor's  change  in  phone 
service  has  resulted  in  a  new  toll-free 
number  for  all  public  inquiries.  The 
new  number  is  1-866-4US-WAGE  (1- 
86&-487-9a43). 

A.  Summary  of  Rule 

Section  500.170  of  Regulations,  29 
CFR  part  500  is  amended  to  provide  for 
a  new  toll-free  telephone  nimiber  for 
obtaining  information  contained  in  the 
Central  Public  Registry.  The  new 
number  is  1-866-4  US-WAGE  (1-866- 
487-9243). 

B.  Executive  Order  12866 

Because  this  rule  merely  changes  the 
applicable  toll-free  telephone  number 
for  obtaining  registry  information,  it  is 
limited  to  agency  organization  and 
management  matters  and  is,  therefore, 
not  subject  to  the  requirements  of 
Executive  Order  12866.  See  Sec.  3(d)(3) 
ofE.O.  12866. 

C.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule 
under  5  U.S.C.  553(b)(3).  the 
requirements  of  the  Regulatory 
Flexibility  Act,  Public  Law  96-354,  94 
Stat.  1165,  5  U.S.C.  601  et  seq. 
pertaining  to  regulatory  flexibility 
analysis,  do  not  apply  to  this  rule.  See 
5  U.S.C  601(2).  The  rule  simply  changes 
an  applicable  telephone  number  and 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D.  Administrative  Procedure  Act 

This  regulation  relates  to  internal 
agency  practice  or  management  or 
organization  and  is  procedural  in 
nature.  Accordingly,  pursuant  to  5 
U.S.C.  §§  553(a)(2)  and  553  (b)(3)(A),  the 


requirements  for  prior  notice  and  public 
comment  do  not  apply  to  this  rule. 
The  Secretary  also  for  good  cause 
finds,  pursuant  to  5  U.S.C.  553(d)(3). 
that  this  rule  should  take  effect 
immediately  because  it  is  merely  a 
technical  procedural  change  in  an 
applicable  toll-free  telephone  number 
which  does  not  affect  any  substantive 
rights. 

E.  Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Tammy  D. 
McCutchen,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  500 

Administrative  practice  and 
procedure.  Agricultural,  Aliens, 
Carpools,  Fanner,  Farm  labor  contractor. 
Housing  standards.  Immigration, 
Insurance,  Investigation,  Labor, 
Manpower  training  programs.  Migrant 
labor.  Motor  carriers.  Motor  vehicle 
safety,  Occupational  safety  and  health. 
Penalties,  Reporting  requirements. 
Safety,  Seasonal  agricultural  workers. 
Transportation,  Wages. 

For  the  reasons  set  forth  above,  29 
CFR  part  500  is  amended  as  set  forth 
below. 

Signed  at  Washington,  DC  on  this  10th  day 
of  December.  2002. 
Tammy  0.  McCutchen, 

Administrator.  Wage  and  Hour  Division. 

PART  500— MIGRANT  AND  SEASONAL 
AGRICULTURAL  WORKER 
PROTECTION 

1.  The  authority  citation  for  part  500 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  97-470.  96  Stat.  2583 
(29  U.S.C.  1801-1872);  Secretary's  Order  No. 
4-2001,  66  FR  29656. 

2.  Section  500.170  is  revised  to  read 
as  follows: 

S  500.170    EstablishflfMnt  Of  registry. 

The  Administrator  shall  establish  a 
central  public  registry  of  all  persons 
issued  a  Certificate  of  Registration  or  a 
Farm  Labor  Contractor  Employee 
Certificate.  The  central  public  registry 
shall  be  available  at  the  Regional  Offices 
of  the  Wage  and  Hour  Division  and  its 
National  Office  in  Washington,  DC. 
Information  filed  therein  shall  be  made 
available  upon  request.  Requests  for 
information  contained  in  the  registry 
may  also  be  directed  by  mail  to  the 
Administrator,  Wage  and  Hour  Division. 
Attn:  MSPA,  U.S.  Department  of  Labor, 
Washington,  DC  20210.  Alternatively, 
requests  for  registry  information  may  be 
made  by  telephone  by  calling  1-866- 


4US-W AGE  (1-866-^87-9243),  a  toll- 
free  number,  during  the  hours  of  8  a.m. 
to  5  p.m.,  in  your  time  zone,  Monday 
through  Friday. 

[FR  Doc.  02-31525  Filed  12-13-02;  8:45  am) 

BILUNO  CODE  4S10-27-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD07-02-122] 
RIN2115-AE46 

Special  Local  Regulations;  Winterfest 
Boat  Parade,  Broward  County,  Fort 
Lauderdale,  FL 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  special  local  regulations  for 
the  annual  Winterfest  Boat  Parade  held 
on  the  first  Saturday  falling  between 
December  13  and  19,  inclusive,  each 
year  in  Fort  Lauderdale,  Florida.  This 
rule  creates  four  separate  regulated  areas 
and  restricts  operations  of  non- 
participant  vessels  in  the  regulated 
areas.  These  regulations  are  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

DATES:  This  rule  is  effective  from  4  p.m. 
until  11  p.m.  annually,  on  the  first 
Saturday  falling  between  December  13 
and  19,  inclusive. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  [CGD07-02-1221  and 
are  available  for  inspection  or  copying 
at  Coast  Guard  Group  Miami,  100 
MacArthur  Causeway,  Miami  Beach, 
Florida,  33139  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
BMC  Sorensen  or  BMl  Vaughn,  Coast 
Guard  Group  Miami.  Florida  at  (305) 
535-4317. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  October  31,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Special  Local  Regulations; 
Winterfest  Boat  Parade,  Borward 
County,  Fort  Lauderdale,  FL"  in  the 
Federal  Register  (67  FR  66349).  We  did 
not  receive  any  letters  commenting  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  Winterfest  Boat  Parade  is  a 
nighttime  parade  of  approximately  110 
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pleasure  boats  ranging  in  length  from  20 
feet  to  200  feet  decorated  with  holiday 
lights.  Approximately  1500  spectator 
craft  typically  view  the  parade.  The 
parade  will  form  in  the  staging  area  at 
the  Port  Everglades  turning  basin  and  on 
a  portion  of  the  Intracoastal  Waterway 
(ICW)  south  of  the  turning  basin  and 
will  proceed  north  on  the  ICW  to  Lake 
Santa  Barbara  where  the  parade  will 
disband. 

These  regulations  create  regulated 
areas  for  the  staging  area,  judging  area, 
viewing  area,  and  parade  route.  Non- 
participant  vessels  are  prohibited  from 
entering  or  anchoring  in  the  staging 
area.  Further,  no  vessel  is  allowed  to 
enter  or  anchor  in  the  viewing  and 
judging  areas.  During  the  parade  transit, 
these  regulations  prohibit  non- 
participant  vessels  from  approaching 
within  1 75  yards  ahead  of  the  lead 
vessel  and  175  yards  astern  of  the  last 
participant  vessel  in  the  parade,  and 
within  15  yards  on  either  side  of  the 
outboard  peirade  vessels,  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  The  event  sponsor  will 
have  watercraft  in  the  area  to  guide 
mariners  around  the  regulated  areas. 

The  staging  area  of  this  regulation 
overlaps  with  existing  security  zones 
published  in  33  CFR  Part  165  by  the 
Coast  Guard  Captain  of  the  Port  of 
Miami.  These  security  zones  are 
activated  when  passenger  vessels, 
vessels  carrying  cargoes  of  particular 
hazard,  or  vessels  carrying  liquified 
hazardous  gas  as  defined  in  33  CFR 
parts  120, 126,  and  127  respectively, 
enter  or  moor  in  Port  Everglades.  These 
security  zones  remain  in  effect  during 
this  event  and  no  person  or  vessel  may 
enter  the  security  zones  without  the 
permission  of  the  Coast  Guard  Patrol 
Commander. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no   ■ 
comments  on  the  proposed  rule  and  is 
adopting  it  in  whole. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regiUatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26. 1979) 
because  this  rule  is  only  in  effect  for  7 
hours  each  year  and  the  Coast  Guard 
Patrol  Commander  may  allow  vessels  to 
enter  portions  of  the  regulated  areas  on 
a  case-by-case  basis. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
business,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  regulated  areas  during  the 
Winterfest  Boat  Parade.  The  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  is  only  in  effect  for  7  hours  each 
year  and  the  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  enter 
portions  of  the  regulated  areas  on  a  case- 
by-case  basis. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  entities  may  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  imderstanding 
and  participating  in  this  rulemaking.  We 
also  have  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  aimually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 


would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandate  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect 'a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to' 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1 , 
paragraph  34  (h)  of  Commandant 
Instruction  M16475.1D,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  Add  §  100.735  to  read  as  follows: 

§  1 00.735    Wintertest  Boat  Parade,  Broward 
County.  Fort  Lauderdale,  Florida 

(a)  Regulated  areas.  (1)  Staging  area. 
The  staging  area  consists  of  all  waters  of 
the  Port  Everglades  tiiming  basin, 
including  the  North  and  South 
extensions,  all  waters  of  the  Bar  Cut 
west  of  a  line  from  position  26°05.668' 
N.  080°06.491'  W.  to  position  26°05.557' 
N.  080°06.491'  W.  and  all  waters  of  the 
ICW,  bank  to  bank,  from  Dania  Sound 
Light  35  (LLNR  47575)  to  the  Port 
Everglades  turning  basin. 

(2)  Parade  route.  The  parade  route 
consists  of  the  Intracoastal  Waterway 
(ICW),  bank  to  bank,  from  a  line  drawn 
across  the  ICW  at  the  17th  Street 
Causeway  Bridge  between  position 
26''06.098'  N.  080°07.179'  W  and 
position  26°06.092'  N,  08G°07.085'  W.  to 
Pompano  Beach  Daybeacon  74  (LLNR 
47230). 

(3)  Viewing  area.  The  viewing  area 
consists  of  all  waters  of  the  ICW  east  of 
the  centerline  of  the  charted  channel 
from  the  Simrise  Boulevard  Bridge 
(26°08.281'  N,  080''06.482'  W)  past  Hugh 
Taylor  Birch  State  Park  to  position 
26°09.0'  N,  080°06.3'  W  at  the  north  end 
of  Hugh  Taylor  Birch  State  Park. 

(4)  Judging  area.  The  judging  area 
consists  of  an  area  of  the  ICW,  bank  to 
bank,  from  a  point  on  the  northwest  side 
of  the  17th  Street  Causeway  Bridge  in 


position  26°06.098'  N,  080°07.179'  W, 
north  to  position  26°06.131'  N. 
080°07.19'  W,  then  east  to'position 
26°06.131'  N.  080°07.10'  W,  then  back 
south  to  position  26''D6.092'  N, 
080°07.085'  W  at  the  northeast  side  of 
the  17th  Street  Causeway  Bridge. 

(b)  Special  local  regulations.  (1) 
Staging  area.  Non-participant  vessels 
are  prohibited  from  entering  or 
anchoring  in  the  staging  area,  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  enter 
the  staging  area  when  the  last 
participant  vessel  has  departed  the 
staging  area.  The  Coast  Guard  Patrol 
Commander  will  notify  the  public  via 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  16  (157. 
MHz)  if  vessels  are  allowed  to  enter  the 
staging  area. 

(2)  Parade  route.  During  the  parade 
transit,  non-participant  vessels  are 
prohibited  from  approaching  within  175 
yards  ahead  of  the  lead  vessel  and  1 75 
yards  astern  of  the  last  participating 
vessel  in  the  parade,  and  within  15 
yards  either  side  of  the  parade  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander. 

(3)  Viewing  and  judging  areas.  Vessels 
are  prohibited  from  entering  or 
anchoring  in  the  viewing  and  judging 
areas  unless  authorized  by  the  Coast 
Guard  Patrol  Commander. 

(4)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Miami,  Florida  and  is  also 
the  designated  representative  of  the 
Captain  of  the  Port  of  Miami  for 
purposes  of  enforcing  security  zones  in 
Port  Everglades  during  this  event. 

(c)  Dates.  This  section  is  effective 
frtim  4  p.m.  until  11  p.m.  annually,  on 
the  first  Satiuday  falling  between 
December  13  and  19,  inclusive. 

Dated:  December  6.  2002. 

F.M.  Rosa. 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  Seventh  Coast  Guard  District. 

|FR  Doc.  02-31601  Filed  12-13-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGO01-02-139] 

Drawtxtdga  Operation  Regulations: 
Niantic  River.  CT 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Notice  of  temporary  deviation 
from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  that  govern  the  Amtrak 
Bridge  across  the  Niantic  River,  mile 
0.0,  at  Niantic,  Connecticut.  This 
temporary  deviation  will  allow  the 
bridge  to  remain  in  the  closed  position 
from  7  a.m.  on  December  15,  2002 
through  5  p.m.  on  January  31,  2003. 
This  temporary  deviation  is  necessary  to 
facilitate  electrical  repairs  at  the  bridge. 

DATES:  This  deviation  is  effective  frtim 
December  15,  2002  through  January  31, 
2003. 

AOOftESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch  Office,  One 
South  Street,  New  York,  New  York 
10004,  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (212) 
668-7165.  The  First  Coast  Guard 
District  Bridge  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District  Bridge  Branch, 
(212) 668-7165. 

SUPPLEMENTARY  INFORMATION:  The 
vertical  clearance  under  the  Amtrak 
Bridge  in  the  closed  position  is  11  feet 
at  mean  high  water  and  14  feet  at  mean 
low  water.  The  existing  regulations  are 
listed  at  33  CFR  117.215(a). 

The  bridge  owner,  Amtrak,  requested 
a  temporary  deviation  from  the 
Drawbridge  Operation  Regulations  to 
facilitate  necessary  maintenance,  the 
replacement  of  the  electrical  control 
system,  at  the  bridge. 

The  Coast  Guard  coordinated  this 
project  with  the  mariners  who  normally 
use  this  waterway  to  help  determine  the 
best  time  period  to  perform  this 
necessary  bridge  maintenance. 

Under  this  temporary  deviation  the 
Amtrak  Bridge,  mile  0.0,  across  the 
Niantic  River,  may  remain  in  the  closed 
position  fit>m  7  a.m.  on  December  15, 
2002  through  5  p.m.  on  January  31, 
2003.  Vessels  that  can  pass  under  the 
bridge  without  a  bridge  opening  may  do 
so  at  all  times. 

This  deviation  bom  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 
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Dated:  December  4,  2002. 
V.S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
(PR  Doc.  02-31541  Filed  12-13-02;  8:45  am] 

BILUNQ  COOE  4aiO-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-02-142] 

Drawt>rldge  Operation  Regulations: 
Jamaica  Bay  and  Connecting 
Waterways,  NY 

agency:  Coast  Guard,  DOT., 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regidations  that  govern  the  Marine 
Parkway  Bridge  across  Jamaica  Bay, 
mile  3.0,  between  Brooklyn  and  Queens, 
New  York.  This  temporary  deviation 
will  allow  the  bridge  to  remain  in  the 
closed  position  from  7  a.m.  on 
December  19,  2002  through  5  p.m.  on 
December  20,  2002.  This  temporary 
deviation  is  necessary  to  facilitate 
repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
December  19,  2002  through  December 
20,  2002. 

ADDRESSES:  Materials  referred  to  in  this 
docimient  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch  Office,  One 
South  Street.  New  York.  New  York 
10004,  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (212) 
668-7165.  The  First  Coast  Guard 
District  Bridge  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District  Bridge  Branch, 
(212) 668-7165. 

SUPPLEMENTARY  INFORMATION:  The 
vertical  clearance  under  the  Marine 
Parkway  Bridge  in  the  closed  position  is 
.55  feet  at  mean  high  water  and  59  feet 
at  mean  low  water.  The  existing 
regulations  are  listed  at  33  CFR  117.795. 

The  bridge  owner.  MTA  Bridges  and 
Timnels  Authority,  requested  a 
temporary  deviation  from  the 
Drawbridge  Operation  Regidations  to 
facilitate  necessary  maintenance,  the 
removal  of  work  platforms,  at  the 
bridge. 


The  Coast  Guard  coordinated  this 
project  with  the  mariners  who  normally 
use  this  waterway  to  help  determine  the 
best  time  period  to  perform  this 
necessary  bridge  maintenance. 

Under  this  temporary  deviation  the 
Marine  Parkway  Bridge,  mile  3.0,  across 
Jamaica  Bay,  may  remain  in  the  closed 
position  from  7  a.m.  on  December  19. 
2002  through  5  p.m.  on  December  20. 
2002. 

This  deviation  frt^m  the  operating 
regulations  is  authorized  under  33  CFR 
§  117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  retiun  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  December  4,  2002. 
V.S.  Crea. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  02-31540  Filed  12-13-02;  8:45  am] 
BHJJNO  COOE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-02-138] 

Drawbridge  Operation  Regulations: 
Hutchinson  River,  Eastchester  Creek, 
NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

&t)m  regulations. 


SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  frt)m  the  drawbridge  operation 
regulations  for  the  South  Fulton  Avenue 
Bridge,  mile  2.9.  across  Eastchester 
Creek,  at  Mount  Vernon,  New  York. 
Under  this  temporary  deviation  the 
bridge  may  remain  closed  to  vessel 
traffic  from  7  a.m.  on  December  11.  2002 
through  5  p.m.  on  December  13,  2002. 
and  from  7  a.m.  on  December  18,  2002 
through  5  p.m.  on  December  20,  2002. 
This  temporary  deviation  is  necessary  to 
facilitate  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
December  11,  2002  through  December 
20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joeseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The  South 
Fulton  Avenue  Bridge  has  a  vertical 
clearance  in  the  closed  position  of  6  feet 
at  mean  high  water  and  13  feet  at  mean 
low  water.  The  existing  drawbridge 
operation  regulations  are  listed  at  33 
CFR  117.793(c). 

The  bridge  owner,  Westchester 
County  Department  of  i'ublic  Works, 


requested  a  temporary  deviation  frxim 
the  drawbridge  operation  regulations  to 
facilitate  necessary  maintenance,  the 
replacement  of  the  span  limit  switches, 
at  the  bridge.  The  bridge  must  remain  in 
the  closed  position  to  perform  these 
repadrs.  Vessels  that  can  pass  luider  the 
bridge  without  a  bridge  opening  may  do 
so  at  all  times. 

The  Coast  Guard  coordinated  this 
closure  with  the  mariners  who  normally 
use  this  waterway  to  help  facilitate  this 
necessary  bridge  repair  and  to  minimize 
any  disruption  to  the  marine 
transportation  system. 

Under  this  temporary  deviation  the 
South  Fulton  Avenue  Bridge  may 
remain  closed  to  vessel  traffic  from  7 
a.m.  on  December  11,  2002  through  5 
p.m.  on  December  13.  2002.  and  from  7 
a.m.  on  December  18,  2002  through  5 
p.m.  on  December  20,  2002. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  December  5.  2002. 
V.S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  02-31602  Filed  12-13-02;  8:45  am] 

BILLINa  COOE  4910-IS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CQD07-O2-042] 

RIN211S-AA97 

Security  Zone;  San  Juan,  PR 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  moving  and  fixed  security 
zones  50  yards  around  all  cruise  ships 
entering,  departing,  moored  or  anchored 
in  the  Port  of  San  Juan,  Puerto  Rico. 
These  security  zones  are  needed  for 
national  security  reasons  to  protect  the 
public  and  ports  from  potential 
subversive  acts.  Entry  into  these  zones 
is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port  of 
San  Juan  or  his  designated 
representative. 

DATES:  This  rule  is  effective  on  May  1, 
2003. 

ADDRESSES:  Comments  and  material 
received  bom  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
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docket  (CGD07-02-O421  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office  San 
Juan,  Rodriguez  and  Del  Vaile  Building, 
San  Martin  Street,  Carr.  #2.  Km.  4.9, 
Guaynabo.  Puerto  Rico,  00968,  between 
the  hours  of  7  a.m.  and  3:30  p.m., 
Monday  through  Friday,  excluding 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Chip  Lopez  at  Coast  Guard 
Marine  Safety  Office  San  Juan,  Puerto 
Rico.  (787)  706-2444. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  June  25,  2002.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled:  Security  Zone,  San  Juan  Puerto 
Rico,  in  the  Federal  Register  (67  FR 
42741).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested  and  none 
was  held. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Port  of 
San  Juan,  Puerto  Rico,  against  cruise 
ships  entering,  departing  and  moored 
within  the  Port  of  San  Juan.  Following 
these  attacks  by  well-trained  and 
clandestine  terrorists,  national  security 
and  intelligence  officials  have  warned 
that  future  terrorists  attacks  are  likely. 

The  terrorist  acts  against  the  United 
States  on  September  11,  2001,  have 
increased  the  need  for  safety  and 
security  measures  on  U.S.  ports  and 
waterways.  In  response  to  these  terrorist 
acts,  and  in  order  to  prevent  similar 
occurrences,  the  Coast  Guard  is 
establishing  temporary  security  zones 
around  all  cruise  ships  entering, 
departing  and  moored  within  the  Port  of 
San  Juan.  We  previously  published  two 
temporary  final  rules  entitled  "Security 
Zone;  San  Juan,  PR"  in  the  Federal 
Register  on  January  17,  2002  (67  FR 
2330)  and  on  June  13.  2002  (67  FR 
40608).  These  temporary  final  rules 
contained  similar  provisions  as  those  in 
this  rulemaking. 

The  security  zone  for  a  cruise  ship 
entering  the  Port  of  San  Juan  will  be 
activated  when  the  cruise  ship  is  one 
mile  north  of  the  number  3  buoy,  at 
approximate  position  18°28'17''  N, 
66°07'37.5''  W.  The  zone  for  a  vessel 
would  be  deactivated  when  the  vessel 
passes  this  buoy  on  its  departure  from 
the  Port  of  San  Juan.  The  security  zones 
encompass  all  waters  50  yards  around  a 
cruise  ship. 


Persons  and  vessels  are  prohibited 
ft-om  entering  into  or  transiting  through 
a  security  zone  unless  authorized  by  the 
Captain  of  the  Port  (COTP).  or  his 
designated  representative.  Each  person 
and  vessel  in  a  security  zone  must  obey 
any  direction  or  order  of  the  COTP.  The 
COTP  may  remove  any  person,  vessel, 
article,  or  thing  from  a  security  zone.  No 
person  may  board,  or  take  or  place  any 
article  or  thing  on  board,  any  vessel  in 
a  security  zone  without  the  permission 
of  the  Captain  of  the  Port.  The  Captain 
of  the  Port  will  notify  the  public  of  these 
security  zones  through  Marine  Safety 
Information  Bulletins  via  facsimile  and 
the  Marine  Safety  Office  San  Juan  Web 
site  at 
http://www.msocaribbean.com. 

Discussion  of  Conunents  and  Changes 

No  comments  were  received  on  the 
proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  other 
vessels  will  be  able  to  safely  navigate 
around  the  zones  while  in  place  and 
persons  may  be  authorized  to  enter  or 
transit  the  zone  with  the  permission  of 
the  Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "Small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  the  Port  of 
San  Juan  when  a  cruise  ship  is  entering. 


departing,  moored  or  anchored  in  the 
Port  of  San  Juan.  This  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  other  vessels  will  be  able  to 
safely  navigate  around  the  zones  while 
in  place  and  persons  may  be  authorized 
to  enter  or  transit  the  zone  with  the 
permission  of  the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Chip  Lopez  at  (787)  706-2444  for 
assistance  in  understanding  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
-actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism    < 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  would  not  impose  an 
unfunded  mandate. 
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Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  determined  that,  under  figure  2-1 , 
paragraph  (34)g.  of  Commandant 
Instruction  M16475.1C.  that  this  rule  is 
categorically  excluded  bom  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.758  is  added  to  read  as 
follows: 

f  165.758    Security  Zone;  San  Juan,  Puerto 
Rico. 

(a)  Location.  Moving  and  fixed 
security  zones  are  established  50  yards 
around  all  cruise  ships  entering, 
departing,  moored  or  anchored  in  the 
Port  of  San  Juan,  Puerto  Rico.  The 
security  zone  for  a  cruise  ship  enterii^ 
port  is  activated  when  the  vessel  is  one 
mile  north  of  the  #3  buoy,  at 
approximate  position  18''28'17'  N, 
66°07'37.5''  W.  The  security  zone  for  a 
vessel  is  deactivated  when  the  vessel 
passes  this  buoy  on  its  departure  firom 
the  port. 


(b)  Regulations.  (1)  Under  general 
regulations  in  §  165.33  of  this  part, 
entering,  anchoring,  mooring  or 
transiting  in  these  zones  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  of  San  Juan. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  the  Greater 
Antilles  Section  Operations  Center  at 
(787)  289-2041  or  via  VHF  radio  on 
Channel  16  to  seek  permission  to  transit 
the  area.  If  permission  is  granted,  all 
persons  and  vessels  must  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  designated  representative. 

(3)  The  Marine  Safety  Office  San  Juan 
will  attempt  to  notify  the  maritime 
community  of  periods  during  which 
these  security  zones  will  be  in  effect  by 
providing  advance  notice  of  scheduled 
arrivals  and  departures  of  cruise  ships 
via  a  broadcast  notice  to  mariners. 

(c)  Definition.  As  used  in  this  section, 
cruise  ship  means  a  passenger  vessel 
greater  than  100  feet  in  length  that  is 
authorized  to  carry  more  than  150 
passengers  for  hire,  except  for  a  ferry. 

(d)  Authority.  In  addition  to  33  U.S.C 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  November  26,  2002. 
W.).  Uberti, 

Captain,  Coast  Guard,  Captain  of  the  Port. 
(FR  Doc.  02-31599  Filed  12-13-02;  8:45  am] 

BILUNO  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Charteston-02-146] 

mN2115-AA97 

Security  Zones;  Charleston  Hart>or, 
Cooper  River,  SC 

agency:  Coast  Guard,  DOT. 

ACnON:  Temporary  final  rule;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  is 
maintaining  the  temporary  fixed 
security  zones  for  the  waters  under  the 
Highway  1 7  bridges  over  Charleston 
Ht^or  and  the  Don  Holt  1-526  Bridge 
over  the  Cooper  River.  These  security 
zones  are  needed  for  national  security 
reasons  to  protect  the  public  and  ports 
firom  potential  subversive  acts.  Vessels 
are  prohibited  from  anchoring,  mooring, 
or  loitering  within  these  zones,  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Charleston,  South  Carolina  or 
his  designated  representative. 


DATES:  This  regulation  is  effective  on 
December  17,  2002  imtil  11:59  p.m.  July 
15,  2003.  Comments  and  related 
material  must  reach  the  Coast  Guard  on 
or  before  February  14,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Charleston,  196 
Tradd  Street,  Charleston.  South  Carolina 
29401.  Coast  Guard  Marine  Safety  Office 
Charleston  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  [COTP  Charleston 
02-146],  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Charleston,  between  7:30  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Kevin  D.  Floyd.  Coast  Guard  Marine 
Safety  Office  Charleston,  at  (843)  747- 
7411. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Under  5  U.S.C.  553(b)(B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  a  Notice  of  Proposed 
Rulemaking  (NPRM).  Publishing  a 
NPRM  and  delaying  the  effective  date  of 
this  rule  would  be  contrary  to  national 
security  since  immediate  action  is 
necessary  to  protect  the  public,  ports 
and  waterways  of  the  United  States. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attack  on  the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  VA,  there  is  an  increased  risk 
that  subversive  terrorist  activity  could 
be  launched  by  vessels  or  persons  in 
close  proximity  to  the  Port  of 
Charleston,  S.C.,  against  bridges  within 
the  security  zones  continued  by  this 
rule.  If  a  bridge  were  damaged  or 
destroyed,  the  Port  of  Charleston  would 
be  isolated  frtim  access  to  the  sea, 
crippling  the  local  economy  and 
negatively  impacting  national  security. 
These  temporary  security  zones  are 
necessary  to  protect  the  safety  of  life 
and  property  on  the  navigable  waters, 
prevent  potential  terrorist  threats  aimed 
at  the  bridges  crossing  the  main 
shipping  channels  in  the  Port  of 
Charleston,  S.C.  and  to  ensure  the 
continued  unrestricted  access  to  the  sea 
from  the  Port 
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A  similar  temporary  rule  was 
published  in  the  Federal  Register  on 
October  18.  2001  (67  FR  9194.  9195, 
February  28.  2002)  creating  temporary 
security  zones  around  these  bridges. 
That  rule  expired  on  January  15.  2002. 
Those  security  zones  Were  extended  by 
another  temporary  rule  published  on 
February  22.  2002  (67  FR  9201)  which 
expired  on  June  15.  2002.  Those 
security  zones  were  again  extended  by 
a  temporary  rule  published  in  the 
Federal  Rqpster  on  July  3.  2002  (67  FR 
44555)  and  will  expire  on  December  16. 
2002. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  so  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
limited  geographic  area  impacted  by  the 
seciuity  zones  will  not  restrict  the 
movement  or  routine  operation  of 
commercial  or  recreational  vessels 
through  the  Port  of  Charleston.  Also,  an 
individual  may  request  a  waiver  of  these 
regulations  from  the  Coast  Guard 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
must  consider  whether  this  rule  would 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  limited  geographic  area 
encompassed  by  the  security  zones  will 
not  restrict  the  movement  or  routine 
o(>eration  of  commercial  or  recreational 
vessels  through  the  Port  of  Charleston. 
Also,  an  individual  may  request  a 
waiver  of  these  regulations  from  the 
Coast  Guard  Captain  of  the  Port  of 
Charleston. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Small  businesses  may  also  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  .with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  Figure  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  frnm 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Seciirity  measures. 
Waterways. 
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For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T07-146  is 
added  to  read  as  follows: 

§165.107-146    Security  Zones;  ChailMton 
HartMr,  Cooper  River,  South  Carolina. 

(a)  Regulated  area.  (1)  A  temporary 
fixed  security  zone  is  established  for  the 
waters  around  the  Highway  17  bridges, 
to  encompass  all  waters  of  the  Cooper 
River  within  a  line  connecting  the 
following  points:  32  deg.48.23'  N,  079 
deg.55.3'  W;  32  deg.48.1'  N,  079 
deg.54.35'  W;  32  deg.48.34'  N,  079 
deg.55.25'  W;  32  deg.48.2'  N,  079 
deg.54.35'  W. 

(2)  Another  temporary  fixed  security 
zone  is  established  for  the  waters 
around  the  Interstate  526  Bridge  spans 
(Don  Holt  Bridge)  in  Charleston  Harbor 
and  on  the  Cooper  River  and  will 
encompass  all  waters  within  a  line 
connecting  the  following  points:  32 
deg.53.49'  N.  079  deg.58.05'  W;  32 
deg.53.42'  N.  079  deg.57.48'  W;  32 
deg.53.53'  N,  079  deg.58.05'  W;  32 
deg.53.47'  N,  079  deg.57.47'  W. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  165.33  of  this 
part,  vessels  are  allowed  to  transit 
through  these  zones  but  are  prohibited 
from  mooring,  anchoring,  or  loitering 
within  these  zones  unless  specifically 
authorized  by  the  Captain  of  the  Port. 

(c)  Authority,  hi  addition  to  33  U.S.C. 
1321  and  49  CFR  1.46,  the  authority  for 
this  section  includes  33  U.S.C.  1226. 

(d)  Effective  dates.  This  section  is 
effective  on  December  17,  2002  until 
11:59  p.m.  on  July  15,  2003. 

Dated:  December  2,  2002. 
G.W.  Merrick, 

Commander,  Coast  Guard,  Captain  of  the 

Port. 

(FR  Doc.  02-31600  Filed  12-13-02;  8:45  am) 

BNJJNG  COOe  4910-1$-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA125-5058a;  FRL-7422-1] 

Appivval  and  Promulgation  of  Air 
Quallty  Impiemantation  Plana; 
Commonwealth  of  Virginia;  Repaal  of 
Emisaion  Standarda  for 
Perchloroethylene  Dry  Cleaning 
Syatema 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Virginia  State  Implementation  Plan 
(SIP).  The  revision  consists  of  the  repeal 
of  emission  standards  for 
perchloroethylene  (perc)  dry  cleaning 
systems.  EPA  is  approving  this  revision 
in  accordance  with  the  requirements  of 
the  Clean  Air  Act. 

DATES:  This  rule  is  effective  on  February 
14,  2003  without  further  notice^  imless 
EPA  receives  adverse  written  comment 
by  January  15,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Acting 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  ID,  1650  Arch  Street, 
Philadelphia,  Pennsylveuiia  19103,  and 
the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  De  Vose,  (215)  814-2186,  or  by 
e-mail  at  devose.pauline®epa.gov. 
Please  note  that  while  questions  may  be 
posed  via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  docimient. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  9,  2001,  the 
Commonwealth  of  Virginia  (Virginia) 
submitted  a  formal  revision  to  its  SIP. 
The  SIP  revision  consists  of  the  repeal 
of  emission  standards  for  perc  dry 
cleaning  systems  contained  in  Article  38 


(9  VAC  5-40-5350  et  seq.)  of  9  VAC  5 
Chapter  40. 

Perc  was  added  to  the  list  of 
compounds  excluded  frt>m  the 
definition  of  volatile  organic  compound 
(VOC)  on  the  basis  that  it  has  negligible 
photochemical  reactivity  (40  CFR 
51.100  (s)).  Perc  is  a  solvent  commonly 
used  in  dry  cleaning,  maskant 
operations  and  degreasing  operations. 

Summary  of  SIP  Revision 

The  SIP  revision  contained  in  Article 
38  (9  VAC  5-40-5350  et  seq.]  of  9  VAC 
5  Chapter  40  requires  the  owners  and 
operators  of  perc  dry  cleaning  systems 
to  limit  air  emissions.  The  SEP  revision 
is  repealing  the  emission  standards  of 
perc,  since  perc  has  a  negligible 
photochemical  reactivity  and  has  an  • 
insignificant  impact  on  ozone  formation 
(61  FR  4588,  February  7,  1996). 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking    . 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  a  voluntary 
compliance  evaluation  and  volimtarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virginia's  Voluntary 
Environmental  Assessment  Privilege 
Law,  Va.  Code  Sec.  10.1-1198,  provides 
a  privilege  that  protects  from  disclosure 
documents  and  information  about  the 
content  of  those  documents  that  are  the 
product  of  a  voluntary  environmental 
assessment.  The  Privilege  Law  does  not 
extend  to  documents  or  information  (1) 
that  are  generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12. 1997,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va.  Code  Sec.  10.1-1198,  precludes 
granting  a  privilege  to  docimients  and 
information  "required  by  law," 
including  documents  and  information 
"required  by  Federal  law  to  maintain 
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program  delegation,  authorization  or 
approval,"  since  Virginia  must  "enforce 
Federally  authorized  environmental 
programs  in  a  manner  that  is  no  less 
stringent  than  their  Federal  counterparts 
*  *  *."  The  opinion  concludes  that 
"(rlegarding  §  10.1-1198,  therefore, 
documents  or  other  information  needed 
for  civil  or  criminal  enforcement  under 
one  of  these  programs  could  not  be 
privileged  because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  manner  required  by 
Federal  law  to  maintain  program 
delegation,  authorization  or  approval." 

Virginia's  Immunity  law,  Va.  Code 
Sec.  10.1-1199,  provides  that  "(tlo  the 
extent  consistent  with  requirements 
imposed  by  Federal  law,"  any  person 
making  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty.  The 
Attorney  General's  January  12,  1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  Federally  authorized 
programs,  since  "no  immunity  could  be 
afforded  from  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  Federal  law,  which  is  one  of  the 
criteria  for  immunity." 

Therefore,  EPA  has  determined  that 
Virginia's  Privilege  and  Immunity 
statutes  will  not  preclude  the 
Commonwealth  from  enforcing  its 
program  consistent  with  the  Federal 
requirements.  In  any  event,  because 
EPA  has  also  determined  that  a  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  Federal 
enforcement  authorities,  EPA  may  at 
any  time  invoke  its  authority  under  the 
Clean  Air  Act,  including,  for  example, 
sections  113,  167,  205,  211  or  213.  to 
enforce  the  requirements  or  prohibitions 
of  the  state  plan,  independently  of  any 
state  enforcement  effort.  In  addition, 
citizen  enforcement  under  section  304 
of  the  Clean  Air  Act  is  likewise 
unaffected  by  this,  or  any.  state  audit 
privilege  or  immunity  law. 

II.  Final  Action 

EPA  is  approving  the  revision  to  the 
Virginia  SIP  repealing  the  emission 
standards  for  perc  dry  cleaning  systems 
contained  in  Article  38  (9  VAC  5-40- 
5350  et  seq.)  of  9  VAC  5  Chapter  40. 
EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 


Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  February  14,  2003  without 
further  notice  unless  EPA  receives 
adverse  comment  by  January  15,  2003. 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

ni.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  arid 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  14. 
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2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
repeal  of  emission  standards  for  perc 
diy  cleaning  systems  from  the  Virginia 
SIP  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Recordkeeping  and  reporting 
requirements.  Volatile  organic 
compoiuids. 

Dated:  December  4,  2002. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
SubfMrt  W— Virginia 

2.  In  §  52.2420,  the  table  in  paragraph 
(c)  is  amended  by  removing  the  entry  for 
Chapter  40,  Part  11,  Article  38  Dry 
Cleaning  Systems  [Rule  4-38]. 

(FR  Doc.  02-31470  Filed  12-13-02;  8:45  am] 
WUmG  CODE  6S60-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7412^] 

New  Jersey:  Rnal  Authorization  of 
State  Hazardous  Waste  Program 
Revision 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Pursuant  to  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6901  et  seq. 
("RCRA").  and  the  regulations 
thereunder,  the  State  of  New  Jersey  (the 
"State")  applied  for  final  authorization 
of  changes  to  its  hazardous  waste 
program.  These  revisions  were  adopted 
by  the  State  in  January  1999.  The 
Environmental  Protection  Agency. 
Region  2  ("EPA")  has  reviewed  the 
State's  application  and  has  determined 
that  the  State's  revisions  to  its 


hazardous  waste  program  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Accordingly, 
EPA  is  today  approving  and  authorizing 
the  State's  revisions  through  this 
immediate  final  rule.  EPA  did  not 
publish  a  proposal  before  today's  rule 
because  it  views  this  as  a  routine 
program  change  to  the  State's  heizardous 
waste  program  and  does  not  expect 
comments  that  oppose  this  approval. 
Consequently,  unless  EPA  receives 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize  the 
revisions  to  the  State's  hazardous  waste 
program  will  take  effect  as  provided 
below.  If  EPA  receives  comments  that 
oppose  this  action,  EPA  shall  publish  a 
document  in  the  Federal  Register 
withdrawing  this  rule  before  it  takes 
effect.  In  addition  to  this  rule,  EPA  is 
publishing  in  the  proposed  rules  section 
of  today's  Federal  Register,  a  separate 
notice  that  proposes  to  authorize  the 
State's  program  revisions.  This  proposal 
( the  "companion  proposal")  will  serve 
as  a  proposal  to  authorize  the  State's 
program  revisions,  if  necessary,  as 
explained  more  fully  below  in  the 
section  identifying  the  effective  date  of 
this  rule  as  well  as  in  the  companion 
proposal  itself. 

DATES:  This  rule  will  become  effective 
on  February  14,  2003,  unless  adverse 
conunents  are  received  by  January  15, 
2003.  If  EPA  receives  such  comment, 
EPA  will  publish  a  timely  withdrawal  of 
this  rule  in  the  Federal  Register  and 
inform  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to  Walter  M.  Mugdan,  Director, 
Division  of  Environmental  Planning  and 
Protection,  U.S.  EPA,  Region  2.  290 
Broadway,  New  York,  New  York  10007- 
1866,  (212)  637-3724.  For  further 
information  contact  Clifford  Ng. 
Division  of  Environmental  Planning  and 
Protection,  USEPA,  Region  2,  290 
Broadway  (22nd  Floor)  New  York,  NY 
10007-1866;  telephone  (212)  637-4113; 
Email — ng.clifford@epamail.epa.gov. 

Copies  of  the  State's  application  for 
authorization  are  available  for 
inspection  and  copying  as  follows: 

The  New  Jersey  Department  of 
Environmental  Protection  ("NJDEP") 

Address:  Public  Access  Center, 
NJDEP,  401  East  State  Street,  1st  Floor, 
Trenton,  NJ  08625. 

Hours:  Monday  through  Friday 
(excluding  holidays).  8:30  a.m.-l  p.m.. 
2  p.m.-4:30  p.m. 

Telephone:  (609)  777-3373. 


EPA 

Address:  EPA  Library,  16th  Floor,  290 
Broadway.  New  York,  NY  10007-1866. 

Hours:  Monday  through  Thursday 
(excluding  holidays),  9  a.m.-4:30  p.m.. 
Friday  (excluding  holidays),  9  a.m.-l 
p.m. 

Telephone:  (212)  637-3185. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Ng.  (212)  637-4113. 
SUPPLEMENTARY  INFORMATION:  This  rule 
will  become  effective  on  February  14, 
2003,  unless  adverse  comments  are 
received  during  the  comment  period.  In 
the  event  that  such  adverse  comments 
are  received,  EPA  will  publish  in  the 
Federal  Register  a  notice  withdrawing 
this  rule  before  it  becomes  effective. 
EPA  will  then  base  any  further  decision 
on  the  authorization  of  the  State's 
program  revisions  on  the  companion 
proposal  published  in  today's  Federal 
Regwter  and  will  address  all  public 
comments  in  a  later  final  rule.  Interested 
persons  may  not  have  another 
opportunity  to  comment.  Therefore,  if 
you  want  to  comment  on  this 
authorization,  you  must  do  so  at  this 
time.  If  EPA  receives  comments  that 
oppose  only  the  authorization  of  a 
particular  revision  to  the  State's 
hazardous  waste  program,  EPA  will 
withdraw  that  part  of  this  rule,  but  the 
authorization  of  the  program  revisions 
that  the  comments  do  not  oppose  will 
become  effective  on  the  date  specified 
above.  The  Federal  Register  notice  of 
withdrawal  will  specify  which  part  of 
the  authorization  will  become  effective, 
and  which  part  is  being  withdrawn. 

L  SUte  Authorization  Under  RCRA 

Pursuant  to  section  3006  of  RCRA,  42 
U.S.C.  6926,  EPA  may.  upon  application 
by  a  state,  authorize  the  applicant  state's 
hazardous  waste  program  to  operate  in 
the  state  in  lieu  of  the  federal  hazardous 
waste  program.  For  piuposes  of 
authorization,  the  federal  hazardous 
waste  program  (the  "Federal  Program") 
is  comprised  of  the  regulations 
published  in  Title  40  of  the  Code  of 
Federal  Regulations  ("CFR")  under  the 
authority  of  RCRA.  To  qualify  for  final 
authorization,  a  state's  hazardous  waste 
.program  must:  (1)  Be  equivalent  with 
the  Federal  Program;  (2)  be  consistent 
with  the  Federal  Program;  and  (3) 
provide  for  adequate  enforcement. 
RCRA  section  3006(b),  42  U.S.C. 
6926(b). 

n.  Background— History  of  RCRA 
Authorization  Within  the  State 

In  1985,  the  State  was  granted  final 
authorization  by  EPA  for  the  RCRA  base 
program,  effective  February  21, 1985  (50 
FR  5260,  2/7/85).  At  that  time  the  base 
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program  covered  the  essential  core  of 
the  Federal  Program  as  reflected  in  the 
■  initial  enactment  of  RCRA  prior  to  its 
amendment  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  In  1988 
and  1993  EPA  authorized  the  State  for 
a  small  number  of  additional  regulations 
(53  FR  30054.  8/10/88.  and  58  FR 
59370. 11/9/93). 

On  October  21.  1996.  the  State 
repealed  its  regulations  comprising  its 
then  existing  hazardous  waste  program, 
including  those  regulations  authorized 
by  EPA,  and  adopted  a  new  program 
(N.J.A.C.  7:26G-1.1  et  seq.,  28  New 
Jersey  Register  4606. 10/21/96).  As  part 
of  this  October  21. 1996  adoption,  the 
State  adopted,  with  certain  exceptions 
and  modifications.  40  CFR  Parts  124, 
260-266,  268  and  270  as  set  forth  in  the 
July  1, 1993  CFR,  by  incorporation  by 
reference,  and  designated  these 
provisions  N.J.A.C.  7:260-4  through 
N.J.A.C.  7:26G-13.  inclusive.  (28  New 
Jersey  Register  4652-4668. 10/21/96. 
N.J.A.C.  7:26G-4  through  N.J.A.C. 
7:26G-13  are  referred  to  below  as  the 
"State  Program").  Under  cover  of  a  letter 
dated  January  13,  1999,  the  State 
submitted  an  application  meeting  the 
requirements  of  40  CFR  Part  271, 
requesting  authorization  of  the  State 
Program.'  In  August  1999,  EPA 
published  a  Federal  Register  notice  in 
which  it  authorized  the  State  Program. 
(64  FR  41823,  8/2/99). 

m.  The  January  1999  Adoption  and  the 
Scope  of  the  Authorization  for  Which 
the  State  Has  Applied 

On  September  8, 1998.  the  State 
proposed  various  amendments  to  the 
State  Program,  as  well  as  amendments 
to  the  procedures  by  which  revisions  to 
the  state  Program  would  subsequently 
be  adopted.  (30  N.J.R.  3128,  9/8/98).  On 
January  19, 1999,  the  State  adopted  the 
proposed  amendments  with  changes 
responsive  to  public  comment.  (31 
N.J.R.  166. 1/19/99.  the  "Adoption"),  hi 
terms  of  process,  the  Adoption  amended 
the  New  Jersey  Administrative  Code 
("N.J.A.C")  by  establishing  a  procedure 
pursuant  to  which  the  regulations 
comprising  the  Federal  Program  would 
subsequently  be  adopted  by  prospective 
incorporation  by  reference.  (N.J.A.C. 
7:26G-1.4(b).  (c),  (e)  and  (j)-(l).  31  N.J.R. 
169-70. 1/19/99).  Substantively,  the 


>  The  State's  redesignation  of  the  Parts  of  the 
Federal  Program  adopted  by  incorporation  by 
reference  on  October  21,  1996.  and  comprising  the 
State  Program,  is  as  follows:  N.J.A.C.  7.26G-4  (40 
CFR  Part  260);  N.J.A.C.  7;26G-5  (40  CFR  Part  261); 
N.J.A.C.  7:26G-6  (40  CFR  Part  262);  N.J.A.C.  7;26G- 
7  (40  CFR  Part  263);  N.J.A.C.  7:26G-8  (40  CFR  Part 
264);  N.J.A.C.  7;26G-9  (40  CFR  Part  265):  N.J.A.C. 
7:26G-10  (40  CFR  Part  266);  N.J.A.C.  7:260-11  (40 
CFR  Part  268);  N.J.A.C.  7:26C-12  (40  CFR  Part  270); 
and  N.J.A.C.  7:26G-13  (40  CFR  Part  124). 


Adoption  revised  the  State  Program  by 
incorporating  by  reference  all  of  the 
changes  to  the  Federal  Program 
promulgated  by  EPA  from  July  2. 1993 
through  July  31. 1998,  with  certain 
specified  modifications,  and  by 
prospectively  incorporating  the  Federal 
Program  as  thereafter  amended  and 
supplemented.  Since  the  CFR  is  current 
through  July  1  of  the  calendar  year  in 
which  it  is  published,  this  means  that  in 
effect  the  State  incorporated  by 
reference  the  Federal  Pro-am  as  set 
forth  in  the  July  1998  version  of  40  CFR; 
incorporated  by  reference  all 
amendments  or  additions  to  the  Federal 
Program  adopted  by  EPA  fitim  July  2 
through  July  31.  1998.  of  which  there 
was  only  one:  63  FR  37780  (7/14/98), 
amending  subsection  40  CFR  261 .5(j); 
and  prospectively  incorporated  by 
reference  the  regulations  comprising  the 
Federal  Program  as  subsequently  - 
amended  and  supplemented.  (The 
period  from  July  2. 1993  through  July 
31. 1998,  shall  be  referred  to  below  as 
the  "relevant  period"). 

Under  cover  of  a  letter  dated  August 
22.  2002.  the  State  submitted  an 
application  meeting  the  requirements  of 
40  CFR  Part  271.  requesting  final 
authorization  of  the  State  Program 
revisions  made  in  the  Adoption  with  a 
specified  limitation.  Thus,  in  its 
application,  the  State  limited  its  request 
for  authorization  to  those  of  its 
regulations  which  incorporate  by 
reference  the  changes  to  the  Federal 
Program  promulgated  by  EPA  during  the 
relevant  period.  Conversely,  the  State  in 
its  application  is  not  requesting  to  be 
authorized  for  those  of  its  regulations 
which  were  adopted  by  means  of 
prospective  incorporation  ^y  reference 
of  federal  regulations  promulgated  by 
EPA  subsequent  to  July  31, 1998.  (The 
revisions  to  the  State  Program  for  which 
the  State  has  requested  authorization 
shall  be  referred  to  below  as  the  "1999 
Program  Revisions"). 

rv.  Decision 

A.  Authorization  of  the  1999  Program 
Revisions  and  the  State  Program  As 
Revised 

EPA  has  reviewed  the  State's 
application  and  has  determined  that  the 
1999  Program  Revisions  possess  the 
requisite  equivalence  and  consistency 
with  the  Federal  Program.  Furthermore, 
the  State's  application  indicates  that  the 
State  possesses  the  necessary 
enforcement  resources  and  is  prepared 
to  utilize  those  resources  to  provide 
adequate  enforcement  of  the  State 
Pro-am  as  revised.  Accordingly.  EPA 
has  determine  that  the  1999  Program 


Revisions  qualify  for  authorization  and 
hereby  approves  and  authorizes  them. 

As  noted  above,  the  Adoption  adopts 
the  changes  to  the  Federal  Program 
promulgated  by  EPA  during  the  relevant 
period,  with  certain  specified 
modifications.  These  modifications, 
however,  are  not  substantive.  Rather, 
they  reflect  appropriate  substitutions  of 
State  citations  for  federal  citations,  the 
substitution  of  State  terminology  for 
federal  terminology  where  the  subject 
federal  terms  are  not  replaced  globally 
in  the  State  Program's  definitions 
(7:260-4.2).  the  exclusion  from  said 
definitional  section  of  certain  required 
federal  terminology,  technical 
corrections  to  State  rules,  and  the 
nonadoption  of  federal  regulations 
applicable  only  to  facilities  outside  the 
State  or  not  otherwise  required  for 
authorization.  None  of  these 
nonsubstantive  modifications  impact 
the  requisite  equivalence  or  consistency 
of  the  State  Program  as  revised,  and 
therefore,  pose  no  obstacle  to 
authorization. 

EPA  notes  that  its  determination  to 
authorize  the  1999  Program  Revisions  is 
based  on  the  information  submitted  to 
EPA  by  the  State.  If  the  criteria  upon 
which  EPA  bases  its  approval 
subsequently  change  for  any  reason, 
including  without  limitation  changes  in 
State  laws,  regulations  or  administrative 
procedures,  or  major  budgetary  changes, 
which  negate  the  equivalency  or 
consistency  of  one  or  more  provisions  of 
the  1999  Program  Revisions,  or  in  any 
way  limit  the  State's  ability  to  enforce 
or  properly  administer  the  State 
Program  as  revised.  EPA  may  revisit  its 
approval.  In  such  event,  EPA  may 
exercise  its  authority,  provided  in  40 
CFR  271.22,  to  afford  the  State  an 
opportunity  to  correct  any  program 
deficiencies,  or  EPA  may  withdraw 
authorization  of  the  1999  Program 
Revisions,  in  whole  or  in  part. 
Furthermore,  authorization  of  the  1999 
Program  Revisions  by  EPA  shall  not  be 
deemed  in  any  way  as  a  waiver  by  EPA 
of  any  of  its  statutory  rights  imder  RCRA 
including  but  not  limited  to  sections 
3004(v).  3005(c)(3),  3007.  3008.  3013. 
3020(c)  and  7003  (42  U.S.C.  6924(v), 
6925(c)(3).  6927.  6928.  6934,  6939b{c) 
and  6973). 

B.  Exceptions 

In  1999.  when  EPA  authorized  the 
State  Program,  it  did  so  with  two 
important  exceptions.  These  two 
exceptions  are  in  no  way  altered  by 
today's  action  authorizing  the  1999 
Program  Revisions.  These  two 
exceptions  to  EPA's  authorization  of  the 
State  Program,  as  revised,  are  specified 
below. 
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(1)  Corrective  Action  In  its  October 
1996  adoption,  in  N.J.A.C.  7:260-8.1(a). 
the  State  incorporated  by  reference  40 
CFR  Part  264  ,  the  part  of  the  Federal 
Program  fixing  the  standards  for  the 
owners  and  operators  of  hazardous 
waste  treatment,  storage  and  disposal 
facilities.  In  the  remaining 
subparagraphs  of  7:260-8.1  [(b)  through 
(h)]  the  State  neither  omitted  40  CFR 
264.101.  264.552  and  264.553.  nor 
adopted  these  federal  regulations  with 
modifications.  Thus,  in  1996  the  State 
adopted  40  CFR  264.101,  264,552  and 
264.553  by  means  of  incorporation  by 
reference  through  7:260-8.1(a).  The 
above  three  sections  of  the  Federal 
Program  are  the  sections  implementing 
the  corrective  action  provisions  of 
RCRA,  which  provisions  were 
incorporated  into  RCRA  upon  the 
enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  The  State, 
despite  its  adoption  of  40  CFR  264.101, 
264.552  and  264.553,  informed  EPA  in 
its  1999  application  for  authorization  of 
the  State  Program  that  it  was  not 
applying  for  authorization  for  corrective 
action  at  that  time,  and  would  apply  for 
corrective  action  authorization  under  a 
separate  application  in  the  future. 
Accordingly,  in  its  1999  Federal 
Register  notice  authorizing  the  State 
Program,  vlule  EPA  authorized  N.J.A.C. 
7:260-8.1(a).  EPA  did  not  authorize  the 
State  for  corrective  action,  and  stated 
explicitly  that  40  CFR  264.101,  264.552 
and  264.553  would  remain  in  full  force 
and  effect,  and  that  until  the  State  is 
authorized  for  corrective  action.  EPA 
would  continue  to  issue  corrective 
action  permits  within  the  State.  (64  FR 
at  41824,  8/2/99). 

In  its  current  application,  the  State 
again  has  not  sought  authorization  for 
corrective  action.  Consequently,  the 
State  remains  unauthorized  for 
corrective  action;  40  CFR  264.101, 
264.552  and  264.553  remain  in  full  force 
and  effect;  and  EPA  shall  continue  to 
issue  corrective  action  permits  within 
the  State  pursuant  to  federal  permitting 
regulations,  until  the  State  is  authorized 
for  corrective  action. 

(2)  Loss  of  Interim  Status  The  second 
exception  evolves  the  regulations 
governing  the  loss  of  interim  status.  In 
its  October  1996  adoption,  in  N.J.A.C. 
7:260-12. 1(a),  the  State  incorporated  by 
reference  40  CFR  270.73(a)  and  (b).  The 
State,  however,  did  not  incorporate  by 
reference  40  CFR  270.73(c)-(g).  Rather, 
the  State  replaced  these  subparagraphs 
of  40  CFR  270.73  with  7:260- 
12.1(c)(16).  Title  40  CFR  270.73  is  the 
regulation  in  the  Federal  Program 
governing  the  loss  of  interim  status 
(RCRA  section  3005(c)(2)(C)  and 
(e)(2)(3),  42  U.S.C.  6925(c)(2)(C)  and 


{e)(2)(3)).  N.J.A.C.  7:260-12.1(c)(16) 
provides  that  the  State  may  terminate 
interim  status  at  its  discretion,  under  a 
variety  of  circumstances  subject  to  a 
hearing,  if  requested.  By  contrast,  the 
federal  loss  of  interim  status  regulations, 
excluded  by  the  State  and  replaced  by 
7:260-12.1(c)(16).  are  non-discretionary 
and  operate  automatically,  without  the 
opportunity  for  a  hearing,  if  the 
requirements  cited  in  these  federal 
provisions  are  not  met.  Since  7:260- 
12.1(c)(16)  is  discretionary  and  lacks 
automatic  application .  it  is  not 
equivalent  to  40  CFR  270.73(c)-(g).  is 
less  stringent  than  40  CFR  270.73(c)-{g). 
and  therefore,  could  not  be  authorized. 
Consequently,  in  its  1999  Federal 
Register  notice  authorizing  the  State 
Program,  EPA  did  not  authorize  the 
State  for  N.J.A.C.  7:26G-12.1(c)(16).  and 
stated  explicitly  that  40  CFR  270.73(c)- 
(g)  would  remain  in  full  force  and  effect. 

In  the  1999  Program  Revisions,  the 
State  did  not  alter  the  provisions  of 
N.J.A.C.  7:260-12.1(c)(16)  which 
previously  precluded  its  authorization. 
ConsequenUy.  EPA  today  is  not 
authorizing  the  State  for  N.J.A.C.  7:260- 
12.1(c)(16).  and  40  CFR  270.73(c)-(g) 
shall  remain  in  full  force  and  effect 

V.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735.  October  4. 1993).  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
the  State's  requirements  for  the  purpose 
of  RCRA  3006  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Accordingly.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  action 
authorizes  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  For  the  same  reason, 
this  action  does  not  have  tribal 
implications  within  the  meaning  of 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000).  It  does  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  as  specified  in 
Executive  Order  13175.  This  action  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
Federal  government  and  the  states,  or  on 


the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  of  New  Jersey's  RCRA 
hazardous  waste  program  without 
altering  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  by  RCRA. 
This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b),  EPA  grants  a 
state's  application  for  authorization  as 
long  as  such  state  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  state 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15. 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  "This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the 'United  States.  EPA  will  submit  a 
report  containing  this  document  and 
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other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  60  days  after 
publication  of  this  notice,  or  later,  if 
adverse  comment  is  received. 

List  of  Subjects  in  40  CFR  Fart  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  rule  is  issued  under  the 
authoritv  of  Sections  2002(a),  3006  and 
7004(b)  of  RCRA,  42  U.S.C.  6912(a),  6926, 
6974(b). 

Dated:  October  28,  2002. 
William  |.  Muszynski, 
Deputy  Regional  Administrator.  Region  II. 
[FR  Doc.  02-31015  Filed  12-13-02:  8:45  am) 
BHUNGCOOE  6560-aO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3087;  MM  Docket  No.  01-144;  RM- 
10142.  RM-10340] 

Radio  Broadcasting  Services;  Snyder. 
Littlefield,  Wolfforth  &  Floydada,  TX  & 
Hobbs,  NM 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  petition  filed 
by  Charles  Crawford  requesting  an 
allotment  at  Snyder,  Texas,  we  shall 
allot  Channel  235C3  in  lieu  of  Channel 
237C3  to  the  community  at  coordinates 
32-42-25  and  101-05-36.  See  66  FR 
37632,  July  19.  2001.  In  response  to  a 
counterproposal  filed  in  this  proceeding 
by  21st  Century  Radio  Venture,  Inc.  and 
Littlefield  Broadcasting,  LLC,  we  shall 
substitute  Channel  238C1  for  Channel 
238C3  at  Littlefield,  Texas,  reallot 
Channel  238C1  to  Wolfforth,  Texas,  and 
modify  the  license  for  Station  KAIQ 
accordingly.  The  coordinates  for 
Channel  238C1  at  Wolfforth  are  33-33- 
00  and  102-05-11.  To  accommodate  the 
allotment  at  Wolfforth.  Station  KPER. 
Hobbs,  New  Mexico,  has  consented  to  a 
site  change.  The  coordinates  for  the  new 


site  are  32-41-37  and  103-17-24.  To 
further  accommodate  the  Wolfforth 
allotment.  Station  KAIQ,  Floydada. 
Texas,  has  filed  a  one-step  application 
to  modify  its  license  to  specify 
operation  on  Channel  291 C3  in  lieu  of 
Channel  237A.  The  issue  of  opening  the 
allotment  of  Channel  235C3  at  Snyder, 
Texas,  for  auction  will  be  addressed  by 
the  Commission  in  a  subsequent  order. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  23,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-144. 
adopted  October  23,  2002.  and  released 
November  8.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC's  Reference 
Information  Center,  Portals  D,  445  12th 
Street.  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  ft°om  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  II.  445  12th  Street. 
SW.,  Room  CY-B402.  Washington,  DC 
20554,  telephone  202-863-2893. 
facsimile  202-863-2898.  or  via  e-mail 
qualexin  t@aoI.com . 

List  of  Subiects  in  47  CFR  Fart  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  235C3  at  Snyder,  by 
removing  Littlefield.  Channel  238C3 
and  by  adding  Wolfforth.  Channel 
238C1. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

|FR  Doc.  02-31605  Filed  12-13-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991207325-0063-02;  I.D. 
100699A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  North  Pacific  Halibut 
and  Sabiefish  IFQ  Cost  Recovery 
Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  standard  prices  and 
fee  percentage  for  North  Pacific  halibut 
and  sabiefish  Individual  Fishing  Quota 
(IFQ)  cost  recovery  program. 

SUMMARY:  The  NMFS  publishes  IFQ 
standard  prices  and  notification  of 
adjustment  of  the  IFQ  fee  percentage  for 
the  IFQ  Cost  Recovery  Program  in  the 
halibut  and  sabiefish  fisheries  of  the 
North  Pacific.  This  action  is  required  by 
regulations  in  50  CFR  part  679.  This 
action  is  intended  to  provide  holders  of 
halibut  and  sabiefish  IFQs  with 
information  to  calculate  the  payments 
required  for  IFQ  cost  recoveryjees  due 
by  January  31.  2003. 
DATES:  Effective  December  16.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristie  Balovich,  Fee  Coordinator,  907- 
586-7344. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS,  Alaska  Region,  administers 
'the  halibut  and  sabiefish  IFQ  programs 
in  the  North  Pacific.  The  IFQ  Programs 
are  limited  access  systems  authorized  by 
section  303(b)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Northern  Pacific  Halibut  Act  of  1982. 
Fishing  under  the  IFQ  Programs  began 
in  March  1995.  Regulations 
implementing  the  IFQ  Program  are  set 
forth  at  50  CFR  part  679. 

In  1996.  the  Magnuson-Stevens  Act 
was  amended  (by  Public  Law  104-297) 
to.  among  other  things,  require  the 
Secretary  of  Commerce  to  "collect  a  fee 
to  recover  the  actual  costs  directly 
related  to  the  management  and 
enforcement  of  any  *   *   *  individual 
fishing  quota  program."  (Section 
304(d)(2)(A)).  Section  304(d)(2)  of  the 
Magnuson-Stevens  Act  specifies  an 
upper  limit  on  these  fees,  when  the  fees 
must  be  collected,  and  where  the  fees 
must  be  deposited.  Section  303(d)(4)  of 
the  Magnuson-Stevens  Act  dlows 
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NMFS  to  reserve  up  to  25  percent  of  the 
fees  collected  for  use  in  an  IFQ  loan 
program  to  aid  in  financing  the 
piu^hase  of  IFQ  or  quota  share  (QS)  by 
entry-level  and  small-vessel  fishermen. 

On  December  27. 1999.  NMFS 
published  a  proposed  rule  to  implement 
the  IFQ  Cost  Recovery  Program  (64  FR 
72302)  and  published  the  final  rule  on 
March  20.  2000  (66  FR  14919).  The  final 
regulations  implementing  the  IFQ  Cost 
Recovery  Program  are  set  forth  at  50 
CFR  679.45. 

Under  the  regulations,  an  IFQ  permit 
holder  incurs  a  cost  recovery  fee 
liability  for  every  pound  of  IFQ  halibut 
and  IFQ  sabiefish  that  is  landed  on  his 
or  her  IFQ  permit(s).  The  IFQ  permit 
holder  is  responsible  for  self-collecting 
the  fee  liability  for  all  IFQ  halibut  and 
IFQ  sabiefish  landings  on  his  or  her 
permit(s).  The  IFQ  permit  holder  is  also 
responsible  for  submitting  a  fee  liability 
payment  to  NMFS  on  or  before  the  due 
date  of  January  31  following  the  year  in 
which  the  IFQ  landings  were  made.  The 
dollar  amount  of  the  fee  due  is 
determined  by  multiplying  the  annual 
IFQ  fee  percentage  (3  percent  or  less)  by 
the  ex-vessel  value  of  each  IFQ  Icinding 
made  on  a  permit  and  summing  the 
totals  of  each  permit  (if  more  than  one). 

Fee  Percentage 

Three  percent  of  the  ex-vessel  value  of 
IFQ  halibut  and  IFQ  sabiefish  harvested 
is  the  maximum  fee  sunount  allowed  by 


section  304(d)(2)(B)  of  the  Magnuson- 
Stevens  Act.  Regulations  at  §  679.45(d) 
allow  the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  to 
reduce  the  fee  percentage  if  actual 
management  and  enforcement  costs 
could  be  recovered  through  a  lesser 
percentage.  In  this  event  the  Regional 
Administrator  will  publish  a 
notification  of  any  adjustment  of  the 
IFQ  fee  percentage  in  the  Federal 
Register  pursuant  to  §67g.45(d)(4). 

For  2002.  the  Regional  Administrator 
has  determined  that  a  fee  of  2.0  percent 
(0.02)  is  necessary  to  recover  the  actual 
management  and  enforcement  costs. 
Therefore,  the  Regional  Administrator  is 
adjusting  the  cost  recovery  fee 
applicable  to  year  2002  IFQ  landings 
from  3  percent  (0.03)  to  2.0  percent 
(0.02). 

Standard  Prices 

The  fee  liability  is  based  on  the  sum 
of  all  payments  of  monetary  worth  made 
to  fishermen  for  the  sale  of  the  fish.  This 
includes  any  retro-payments,  e.g.. 
bonuses,  delayed  partial  payments, 
post-season  payments,  made  to  the  IFQ 
permit  holder  for  previously  landed  IFQ 
halibut  or  sabiefish. 

For  purposes  of  calculating  IFQ  cost 
recovery  fees,  NMFS  distinguishes 
between  two  types  of  ex-vessel  value: 
"actual  ex-vessel  value"  and  "standard 
ex-vessel  value."  "Actual  ex-vessel 
value"  is  the  amoimt  of  all 


compensation,  monetary  or  non- 
monetary, that  an  IFQ  permit  holder 
received  as  payment  for  his  or  her  IFQ 
fish  sold.  "Standard  ex-vessel  value"  is 
the  default  value  on  which  to  base  fee 
liability  calculations.  However,  IFQ 
permit  holders  have  the  option  of  using 
"actual  ex-vessel  value"  if  they  can 
satisfactorily  docvunent  those  values. 

Regulations  at  §  679.45(c)(2)(i)  require 
the  Regional  Administrator  to  publish 
IFQ  standard  prices  during  the  last 
quarter  of  each  calendar  year.  These 
standard  prices  are  used,  along  with 
estimates  of  IFQ  halibut  and  sabiefish 
landings,  to  calculate  standard  values. 
The  standard  prices  are  described  in 
U.S.  dollars  per  IFQ  equivalent  pound, 
for  IFQ  halibut  and  IFQ  sabiefish 
landings  made  during  the  year.  IFQ 
equivalent  pound(s)  means  the  weight 
amount,  recorded  in  pounds,  for  an  IFQ 
landing  and  csdculated  as  round  weight 
for  sabiefish  and  headed  and  gutted 
("net")  weight  for  halibut.  NMFS 
calculates  the  standard  prices  to  reflect, 
as  closely  as  possible,  by  month  and 
port  or  port-group,  the  variations  in  the 
actual  ex-vessel  values  of  IFQ  halibut 
and  IFQ  sabiefish  landings.  The 
standard  prices  for  IFQ  halibut  and  IFQ 
sabiefish  are  listed  in  the  following 
table.  Data  fi-om  ports  are  combined  as 
necessary  to  protect  confidentiality  of 
data  submissions. 


REGISTERED  BUYER  STANDARD  PRICES  BY  LANDING  LOCATION  FOR  2002  IFQ  SEASON 


LANDING  LCXJATION. 


PERIOD  ENDING 


HALIBUT 

STANDARD 

PRICE 


SABLEFISH 

STANDARD 

PRICE 


CORDOVA 


DUTCH  HARBOR 


HOMER 


March  31  

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 
October  31  .... 
November  30 

March  31  

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 
October  31  .... 
Novemt>er  30 

March  31  

April  30  

May  31  

June  30 

July  31  

August  31  

Septemt>er  30 

October  31  

November  30  . 


$1.99 
$1.99 
$2.03 
$2.21 
$2.44 
$2.77 
$2.77 
$2.77 

$1.83 
$1.77 
$1.87 
$1.96 
$2.12 
$2.29 
$2.29 
$2.29 
$2.17 
$2.13 
$1.97 
$2.07 
$2.19 
$2.54 
$2.90 
$2.90 
$2.90 


$1.99 


$1.76 
$1.78 

$2.10 
$1.95 
$1.95 
$1.95 
$1.85 
$1.86 


$2.18 
$2.17 
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REGISTERED  BUYER  STANDARD  PRICES  BY  LANDING  LOCATION  FOR  2002  IFQ  SEASON— Continued 


LANDING  LOCATION 


KETCHIKAN 


KOOIAK 


PETERSBURG 


SEWARD 


SITKA 


PERIOD  ENDING 


March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 
October  31  .... 
November  30 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 
October  31  .... 
November  30 

March  31  

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 
October  31  .... 
November  30 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 
October  31  .... 
November  30 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 
October  31  .... 
November  30 


HALIBUT 

STANDARD 

PRICE 


$2.06 


$1.95 


$2.68 
$2.68 
$2.68 


SABLEFISH 

STANDARD 

PRICE 


«.20 

$2.40 

$2.74 

$2.74 

$2.74 

$2.13 

$1.89 

$1.98 

$1.34 

$1.98 

$1.91 

$2.04 

$1.97 

$2.20 

$2.23 

$2.56 

$2.34 

$2.56 

$2.34 

$2.56 

$2.34 

$2.06 

$2.04 

$2.03 

$203 

$2.02 

$2.08 

$2.37 

$2.71 

$2.71 

$2.71 

$2.28 

$2.01 

$2.07 

$1.94 

$1.92 

$1.94 

$1.99 

$2.03 

$2.73 

$2.40 

$2.73 

$2.40 

$2.73 

$2.40 

REGISTERED  BUYER  STANDARD  PRICES  BY  PORT  GROUP  FOR  2002  IFQ  SEASON 


PORT  GROUP 


'BERING  SEA 


PERIOD  ENDING 


March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  X 

October  31  

November  30 


HAUBUT 

STANDARD 

PRICE 


$1.70 
$1.76 
$1.84 
$1.93 
$2.07 
$2.25 
$2.25 
$2.25 


SABLEFISHSTANDARD 
PRICE 


$1.78 
$1.82 
$1.90 
$1.96 
$2.11 
$2.00 
$2.00 
$2.00 
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REGISTERED  BUYER  STANDARD  PRICES  BY  PORT  GROUP  FOR  2002  IFQ  SEASON— Continued 


PORT  GROUP 

PERIOD  ENDING 

HALIBUT 

STANDARD 

PRICE 

SABLEFISHSTANDARD 
PRICE 

^CENTRAL  GULF 

March  31 

$2.19 
$2.04 
$1.75 
$1.98 
$2.07 
$2.46 
$2.67 
$2.67 
$2.67 
$2.14 
$2.05 
$2.04 
$2.03 
$2.17 
$2.37 
$2.72 
$2.72 
$2.72 
$2.16 
$2.03 
$1.83 
$1.97 
$2.04 
$2.26 
$2.60 
$2.60 
$2.60 

$1.98 

April  30 

$2  04 

May  31  

$1  99 

June  30 

$2  07 

July  31  „ 

August  31 

$2.15 
$2  23 

September  30 

October  31 

$2.44 
$2.44 

November  30 

$2.44 

^SOUTHEAST 

March  31  

$206 

April  30  

$2  04 

May  31  

$2.09 

" 

June  30 „ 

July  31  

$2.22 
$2.28 

August  31  

$2.34 

September  30 „ 

October  31  

$2.64 
$2.64 

November  30 

'     $2.64 

*ALL 

March  31   

$2.03 

April  30  

$202 

May  31  

$2.00 

June  30 

$2.11 

July  31  

$2.14 

August  31  

$223 

September  30 „ „ 

October  31 

$2.49 
$2.49 

November  30 

$2.49 

'Landing  locations  Within  Port  Group  -  Bering  Sea:  Adak,  Akutan,  Akutan  Bay,  Atka,  Bristol  Bay.  Chefomak.  Dillingham,  Captains  Bay,  Dutch 
Hartxjr.  Egegik,  Ikatan  Bay,  Hooper  Bay,  King  Cove,  King  Salmon,  Kipnuk,  Mekoryuk,  Naknek,  Nome,  Quinhagak,  Savoonga,  St  George,  St. 
Lawrence,  St.  Paul.  Togiak,  Toksook  Bay,  Tununak,  Beaver  Inlet,  Ugadaga  Bay,  Unalaska. 

^Landing  Locations  Within  Port  Group  -  Central  Gulf  of  Alaska:  Anchor  Point,  Anchorage,  Chignik,  Cordova,  Eagle  River,  False  Pass,  West 
Anchor  Cove,  Girdwood,  Chinitna  Bay,  Halibut  Cove,  Homer,  Kasilof,  Kenai,  Kenai  River,  Alitak,  Kodiak,  Port  Bailey,  Nikiski,  Ninik:hik,  Old  Har- 
bor, Palmer,  Sand  Point,  Seldovia,  Resurrection  Bay,  Seward,  Valdez. 

3  Landing  Locations  Within  Port  Group  -  Southeast  Alaska:  Angoon,  Baranof  Warm  Springs,  Craig,  Edna  Bay,  Elfin  Cove.  Excursion  Inlet,  Gus- 
tavus,  Haines,  Holiis,  Hoonah,  Hyder,  Auke  Bay,  Douglas,  Tee  Harbor,  Juneau,  Kake,  Ketchikan,  Klawock,  Metlakatia,  Pelican.  Petersburg,  Por- 
tage Bay,  Port  Alexander,  Port  Graham,  Port  Protection,  Point  Baker,  Sitka,  Skagway,  Tenakee  Springs,  Thome  Bay,  Wrangell,  Yakutat. 

*  Landing  Locatk>ns  Within  Port  Group  -  All:  For  Alaska:  All  landing  locations  included  in  1,  2,  and  3.  For  California:  Eureka,  Fort  Bragg,  Other 
California  For  Oregon:  Astoria,  Aurora,  Lincoln  City,  Newport,  Warrenfon,  Other  Oregon.  For  Washington:  Anacortes.  Bellevue,  Bellingham, 
Nagal  Island,  Edmonds,  Everett,  Granite  Falls,  llwaco,  La  Conner,  Port  Angeles,  Port  Orchard,  Port  Townsend,  Ranier,  Fox  Island,  Mercer  Is- 
land, Seattle,  Standwood,  Other  Washington.  For  Canada:  Port  Hardy,  Port  Edward,  Prince  Rupert,  Vancouver,  Haines  Junction,  Other  Canada. 


Dated:  December  4,  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  02-31447  Filed  12-13-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  46 
[Docket  No.  FV02-369] 
RIN  0581-AC21 

Perishable  Agricultural  Commodities 
Act  (PACA):  Amending  Regulations  To 
Extend  PACA  Coverage  to  Fresh  and 
Frozen  FruHs  and  Vegetables  That  Are 
Coated  or  Battered 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  proposing  to 
amend  the  regulations  under  the 
Perishable  Agricultural  Commodities 
Act  (PACA  or  Act)  to  extend  PACA 
coverage  to  include  h^sh  and  frozen 
fruits  and  vegetables  that  are  coated  or 
battered  to  maintain  taste,  color,  and/or 
texture  prior  to  or  after  cooking.  It  is 
iJSDA's  opinion  that  coated  or  battered 
fruits  and  vegetables  are  covered  under 
the  PACA  since  the  process  of  coating 
or  battering  does  not  alter  the  character 
of  the  end  product.  USDA  seeks  to 
codify  its  position  so  that  all  dealers  of 
perishable  agricultural  commodities  are 
properly  on  notice  as  to  the  scope  of 
products  covered  by  PACA  regulations. 
DATES:  Comments  must  be  received  by 
January  15.  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  to  Dexter 
Thomas,  Senior  Marketing  Specialist, 
PACA  Branch.  F  &  V  Programs.  AMS. 
USDA.  1400  Independence  Avenue, 
SW..  Room  2095-So.  Bldg..  Washington. 
DC  20250-0242.  E-mail 
dexter.thomas@usda.gov.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
in  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  PACA  Branch  during  regular 
business  hours  and  posted  on  the 


Internet  at  www.ams.usda.gov/fv/ 
paca.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Frazier.  Chief.  PACA  Branch, 
Room  2095-So.  Bldg.,  Fruit  and 
Vegetable  Programs,  AMS,  USDA, 
Washington,  DC  20250,  Phone  (202) 
720-2272. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  authority  of 
section  15  of  the  PACA  (7  U.S.C.  499o). 

The  Perishable  Agricultural 
Commodities  Act  (PACA  or  Act) 
establishes  a  code  of  fair  trade  practices 
covering  the  marketing  of  fresh  and 
frozen  fruits  and  vegetables  in  interstate 
and  foreign  commerce.  The  PACA 
protects  growers,  shippers,  distributors, 
and  retailers  dealing  in  those 
commodities  by  prohibiting  unfair  and 
fraudulent  trade  practices.  In  this  way, 
the  law  fosters  an  efficient  nationwide 
distribution  system  for  fresh  and  frozen 
fruits  and  vegetables,  benefiting  the 
whole  marketing  chain  from  farmer  to 
consumer.  USDA's  Agricultural 
Marketing  Service  (AMS)  administers 
and  enforces  the  PACA. 

The  PACA  also  imposes  a  statutory 
trust  for  the  benefit  of  unpaid  sellers  or 
suppliers  on  all  perishable  agricultural 
commodities  received  by  a  commission 
merchant,  dealer,  or  broker  and  all 
inventories  of  food  or  other  products 
derived  from  the  sale  of  such 
commodities  or  products.  Sellers  who 
preserve  their  trust  rights  are  entitled  to 
payment  ahead  of  other  creditors,  bom 
trust  assets,  of  money  owed  on  past  due 
accounts. 

In  January  2000.  the  largest  food 
service  distributor  in  the  United  States 
filed  for  chapter  11  bankruptcy 
protection.  The  company,  which  listed 
over  $30  million  in  produce  debt, 
settled  all  PACA  trust  claims  except  five 
that  involved  over  $11  million  in  coated 
and  battered  potato  products.  The  firm 
contended  that  the  coated  and  battered 
potatoes  were  not  covered  under  the 
PACA  trust  provisions  (7  U.S.C.  499  (e) 
c).  As  a  result  of  the  disputed 
bankruptcy  claims,  the  Frozen  Potato 
Products  Institute  (FPPI).  a  national 
trade  association  whose  members  are 
frozen  potato  processors  accounting  for 
95  percent  of  all  frozen  potato  products 
in  the  United  States,  in  June  2000,  asked 
AMS  for  a  written  advisory  opinion  to 
clarify  whether  or  not  coated  or  battered 
potato  products  are  covered  under  the 
PACA. 


The  majority  of  FPPI's  members  coat 
or  batter  their  potato  products  to 
preserve  their  color  and  crispness  while 
under  heat  lamps  after  cooking.  The 
operation  involves  dipping  potato  strips 
into  a  mixture  of  water  and  natural 
vegetable  starch  (e.g.,  potato  or  rice). 
Subsequently,  a  crisping  agent  such  as 
dextrin  and/or  a  chemical  leavening 
agent  are  added  to  the  product.  The 
product  is  then  air  blown  to  remove  all 
but  a  thin  layer  of  coating,  oil-blanched, 
and  then  finally  frozen. 

Coated  or  battered  products  are  in 
great  demand  by  fast  food  restaurants 
and  consumers  because  the  operation 
preserves  the  color  and  crispness  of 
potatoes  held  under  heat  lamps,  a 
common  practice  in  fast  food 
restaurants,  although  it  does  not  alter 
the  taste  or  texture  of  the  product. 
Frozen  potato  processors  have  seen 
dramatic  growth  in  the  market  for 
coated  potatoes  since  the  technology 
was  first  introduced  in  the  early  1990's, 
and  FPPI  states  that  it  expects  that  trend 
to  continue.  The  food  service  distributor 
that  filed  for  bankruptcy  protection 
supplied  approximately  36.000 
restaurants  throughout  the  United 
States. 

According  to  FPPI,  8.2  billion  pounds 
of  frozen  potato  products  were 
produced  in  the  United  States  from 
April  1999  to  April  2000.  Out  of  that 
total,  approximately  26  percent  were 
coated  or  battered,  accounting  for  2.1 
billion  pounds  of  potato  products  with 
a  market  value  exceeding  $800  million. 

In  its  response  to  FPPI,  dated  August 
16,  2000,  AMS  concluded  that  coating 
or  battering  does  not  alter  the  essential 
character  of  the  potato  products  because 
the  operation  leaves  them  virtually 
indistinguishable  in  appearance  and 
texture  from  those  that  have  not  been 
coated  or  battered.  The  operation,  AMS 
stated,  is  directly  analogous  to  those 
described  in  7  CFR  46.2(u)  that  may  be 
performed  on  a  perishable  agricultural 
conunodity  without  changing  the 
commodity  into  a  food  of  a  different 
kind  or  character.  In  addition,  the  use  of 
starches  in  the  operation  likely  has  less  ' 
of  an  impact  on  the  texture  or  essential 
character  of  the  potato  than  other 
processes  already  expressly  accepted  in 
CFR  46.2(u).  such  as  chopping,  oil 
blanching,  and  adding  sugar  or  other 
sweetening  agents. 

FPPI  is  now  asking  that  USDA  amend 
the  PACA  regulations'  definition  of 
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"fr«sh  fruits  and  fresh  vegetables"  (7 
CFR  42  (u).  to  expressly  extend  PACA 
coverage  to  perishable  agricultural 
commodities  that  have  been  coated  or 
battered.  In  its  petition  of  June  21,  2001, 
FPPI  requested  that  AMS  codify  its 
August  2000  opinion  to  ensure  that  all 
dealers  of  perishable  agricultural 
commodities  are  properly  on  notice  as 
to  the  scope  of  products  covered  by 
PACA  regulations. 

Executive  Orders  12866  and  12988 

This  proposed  rule,  issued  under  the 
Perishable  Agricultural  Commodities 
Act  (7  U.S.C.  499  et.  seq.),  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866,  and 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform,  and  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Effects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  AMS  has  considered 
the  economic  impact  of  this  proposed 
rule  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  businesses  subject  to  such 
actions  in  order  that  small  businesses 
will  not  be  unduly  or  disproportionately 
burdened.  Small  agricultural  service 
firms  have  been  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  There  are 
approximately  15,700  firms  licensed 
under  the  PACA,  many  of  which  could 
be  classified  as  small  entities. 

AMS  recognizes  that  frozen  potato 
products  represent  the  largest  single 
frozen  commodity  in  the  United  States. 
PACA  coverage  of  such  commodities 
would  affect  countless  growers, 
shippers,  processors,  and  distributors 
who  deal  in  the  commodities,  most  of 
which  are  small  businesses.  To  exclude 
over  26  percent  of  frozen  potato 
products  frtim  coverage  of  the  PACA  is 
inconsistent  with  the  intent  of  Congress 
in  enacting  the  PACA  to  protect 
producers  and  dealers  of  fr«sh  and 
frozen  fruits  and  vegetables. 

This  regulatory  amendment  is  being 
proposed  in  response  to  the  petition  of 
the  frozen  food  industry  to  codify 
USDA's  opinion  that  the  coating  or 


battering  of  fruits  and  vegetables  is  an 
operation  that  is  not  considered  as 
changing  a  commodity  into  a  food  of  a 
different  kind  or  character.  Producers 
and  distributors  of  coated  and  battered 
product  would  benefit  since  they  would 
have  the  same  rights  as  those  afforded 
other  processors  and  suppliers  whose 
product  may  be  indistinguishable  in 
appearance  or  texture,  but  not  coated  or 
battered.  AMS  believes  that  codifying 
this  opinion  will  help  reduce  litigation 
time  and  expenses  for  small  produce 
businesses  that  seek  to  enforce  their 
trust  rights  in  federal  district  courts. 

Given  the  preceding  discussion,  AMS 
has  made  an  initial  determination  that 
the  provisions  of  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13),  the 
information  collection  and 
recordkeeping  requirements  that  are 
covered  by  this  proposed  rule  were 
approved  under  OMB  number  0581- 
0031  on  September  30,  2001,  and  expire 
on  September  30,  2004. 

List  of  Subjects  in  7CFR  Part  46 

Agricultural  commodities.  Brokers, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  46  is  proposed  to 
be  amended  as  follows: 

PART  46— [AMENDED] 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  Sec.  15.  46  Stat.  537;  7  U.S.C. 
499o. 

2.  In  §  46.2,  paragraph  (u)  would  be 
revised  to  read  as  follows: 

f46^    Definitions. 

*        *        •         *       '  • 

(u)  Fresh  fruits  and  fresh  vegetables 
include  all  produce  in  firesh  form 
generally  considered  as  perishable  fruits 
and  vegetables,  whether  or  not  packed 
in  ice  or  held  in  common  or  cold 
storage,  but  does  not  include  those 
perishable  fruits  and  vegetables  which 
have  been  manufactured  into  articles  of 
food  of  a  different  kind  or  character.  The 
effects  of  the  following  operations  shall 
not  be  considered  as  changing  a 
commodity  into  a  food  of  a  different 
kind  or  character:  Water,  steam,  or  oil 
blanching,  battering,  coating,  chopping, 
color  adding,  ctiring,  cutting,  dicing, 


drying  for  the  removal  of  surfece 
moisture;  fumigating,  gassing,  heating 
for  insect  control,  ripening  and  coloring; 
removal  of  seed,  pits,  stems,  calyx, 
husk,  pods  rind,  skin,  peel,  et  cetera; 
polishing,  precooling,  refrigerating, 
shredding,  slicing,  trimming,  washing 
with  or  without  chemicals;  waxing, 
adding  of  sugar  or  other  sweetening 
agents;  adding  ascorbic  acid  or  other 
agents  to  retard  oxidation;  mixing  of 
several  kinds  of  sliced,  chopped,  or 
diced  fruit  or  vegetables  for  packaging 
in  any  type  of  containers;  or  comparable 
methods  of  preparation. 
*        •        •        *        * 

Dated:  December  9,  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  02-31583  Filed  12-13-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV03-916-1] 

Nectarines,  Pears,  and  Peaches  Grown 
in  Callfpmia;  Continuance  Referenda 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referenda  order. 

summary:  This  document  directs  that 
referenda  be  conducted  among  eligible 
growers  of  California  nectarines,  pears, 
and  peaches  to  determine  whether  they 
favor  continuance  of  the  marketing 
orders  regulating  the  handling  of 
nectarines,  pears,  and  peaches  grown  in 
the  production  area. 
DATES:  The  referenda  will  be  conducted 
from  January  6  through  January  31, 
2003.  To  vote  in  these  referenda, 
growers  must  have  been  producing 
California  nectarines,  pears,  and 
peaches  during  the  period  April  1 
through  November  30,  2002. 
ADDRESSES:  Copies  of  the  marketing 
orders  may  be  obtained  frtim  the  office 
of  the  referenda  agents  at  2202  Monterey 
Street,  Suite  102B,  Fresno,  California 
93721,  or  the  Office  of  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  (USDA), 
1400  Independence  Avenue,  SW.,  Stop 
0237,  Washington,  DC  20250-0237. 
FOR  FURTHER  INFORMATION  CONTACT:. Kurt 
J.  Kimmel  or  Terry  Vawter,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
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Vegetable  Programs.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  2202  Monterey  Street.  Suite 
102B,  Fresno.  California  93721; 
telephone  (559)  487-5901;  fax  (559) 
487-5906;  or  Kathleen  Finn.  Marketing 
Order  Administration  Bninch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1400 
Independence  Ave..  SW..  Stop  0237. 
Washington.  DC  20250-0237;  telephone 
(202)  720-2491;  fax  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  916  (7  CFR  part 
916)  and  Marketing  Order  No.  917  (7 
CFR  part  917).  hereinafter  referred  to  as 
the  "orders."  and  the  applicable 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use.  601-674).  hereinafter  referred  to 
as  the  "Act."  it  is  hereby  directed  that 
referenda  be  conducted  to  ascertain 
whether  continuance  of  the  orders  is 
favored  by  growers.  The  referenda  shall 
be  conducted  during  the  period  January 
6  through  January  31.  2003.  among 
California  nectarine,  pear,  and  peach 
growers  in  the  production  area.  Only 
growers  that  were  engaged  in  the 
production  of  California  nectarines, 
pears,  and  peaches  during  the  period  of 
April  1  through  November  30,  2002. 
may  participate  in  the  continuance 
referenda. 

Although  pears  are  included  under 
the  provisions  of  M.O.  917,  those 
provisions  have  been  suspended  since 
April  1994.  Since  that  time,  the  pear 
industry  has  been  regulated  by  a  State 
marketing  order.  If  the  results  of  the 
pear  referendum  do  not  favor 
continuance,  the  pear  order  will  be 
terminated.  Otherwise,  this  suspension 
will  remain  in  effect  unless  the  pear 
industry  recommends  reactivation  of  the 
federal  program. 

USDA  has  determined  that 
continuance  referenda  are  an  effective 
means  for  determining  whether  growers 
favor  continuation  of  marketing  order 
programs.  The  USDA  would  consider 
termination  of  the  orders  if  less  than 
two-thirds  of  the  growers  voting  in  the 
referenda  and  growers  of  less  than  two- 
thirds  of  the  volimie  of  California 
nectarines,  pears,  and  peaches 
represented  in  the  referenda  favor 
continuance.  In  evaluating  the  merits  of 
continuance  versus  termination,  the 
USDA  will  not  only  consider  the  results 
of  the  continuance  referenda.  The  USDA 
will  also  consider  all  other  relevant 
information  concerning  the  operation  of 
the  orders  and  the  relative  benefits  and 
disadvantages  to  growers,  handlers,  and 
consimiers  in  order  to  determine 
whether  continued  operation  of  the 
orders  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 


In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  the  ballot  materials  used  in 
the  referenda  herein  ordered  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581-0189 
for  nectarines,  pears,  and  peaches.  It -has 
been  estimated  that  it  will  take  an 
average  of  30  minutes  for  each  of  the 
approximately  2.130  growers  of 
California  nectarines,  pears,  and 
peaches  to  cast  a  ballot.  Participation  is 
voluntary.  Ballots  postmarked  after 
January  31,  2003.  will  not  be  included 
in  the  vote  tabulation. 

Kurt  J.  Kimmel  and  Terry  Vawter  of 
the  California  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs. 
Agricultural  Marketing  Service.  USDA, 
are  hereby  designated  as  the  referenda 
agents  of  USDA  to  conduct  such 
referenda.  The  procedure  applicable  to 
the  referenda  shall  be  the  "Procedure  for 
the  Conduct  of  Referenda  in  Connection 
With  Marketing  Orders  for  Fruits. 
Vegetables,  and  Nuts  Pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  Amended"  (7  CFR  part 
900.400  et.  seq). 

Ballots  will  be  mailed  to  all  growers 
of  record  and  may  also  be  obtained  from 
the  referenda  agents  and  from  their 
appointees. 

List  of  Subiects 

7  CFR  Part  916 

Marketing  agreements,  Nectarines. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  91 7 

Marketing  agreements.  Peaches.  Pears, 
Reporting  and  recordkeeping 
requirements. 

Authority.  7  U.S.C.  601-674. 
Dated:  December  9,  2002. 
A.  |.  Yates, 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  02-31582  Filed  12-13-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Parts  71, 82,  and  94 

[Docket  No.  00-107-1] 
RIN  0579-AB31 

Salmonella  Enteritidis  Phage-Type  4; 
Remove  Import  Restrictions  and 
Salmonella  Enteritidis  serotype 
Enteritidis;  Remove  Regulations 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  to  remove  import 
restrictions  on  eggs  (other  than  hatching 
eggs)  of  poultry,  game  birds,  and  other 
birds  from  regions  where  Salmonella 
enteritidis  phage-type  4  exists. 
Previously.  Salmonella  enteritidis 
phage-type  4  had  not  been  isolated  in 
the  United  States;  therefore,  those 
import  restrictions  were  necessary  to 
help  prevent  Salmonella  enteritidis 
phage-tjrpe  4  from  being  introduced  into 
this  coimtry.  However,  Salmonella 
enteritidis  phage-type  4  is  now  known 
to  be  present  in  the  United  States.  This 
action  would  eliminate  restrictions  on 
the  importation  of  eggs  bom  regions 
where  Salmonella  enteritidis  phage-type 
4  exists.  We  are  also  proposing  to 
remove  our  regulations  regarding 
poultry  disease  caused  by  Salmonella 
enteritidis  serotype  enteritidis. 

These  regulations  are  no  longer 
enforced,  and  it  is  necessary  to  remove 
them  to  make  our  regulations  consistent 
with  our  enforcement. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  February 
14,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  conmient  (an  original  and 
three  copies)  to:  Docket  No.  00-107-1, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-107-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  youi  message  and  "Docket 
No.  00-107-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
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room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepoT.html. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Dr. 

Michael  David,  Assistant  Director, 

Sanitary  International  Standards  Team, 

National  Center  for  Import  and  Export, 

VS,  APHIS.  4700  River  Road  Unit  39. 

Riverdale.  MD  20737-1231;  (301)  734- 

3577. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases 
including  Salmonella  enteritidis  phage- 
type  4.  S.  enteritidis  phage-type  4  is  one 
of  several  kinds  of  Salmonella  bacteria, 
and  it  has  been  isolated  and  identified 
as  the  cause  of  numerous  outbreaks  of 
salmonellosis  in  poultry  in  many  parts 
of  the  world.  Additionally,  it  has 
become  one  of  the  most  prevalent 
serotypes  causing  salmonellosis  in 
humans. 

In  this  document,  we  are  proposing  to 
remove  the  import  restrictions  related  to 
S.  enteritidis  phage-type  4  contained  in 
part  94,  as  well  as  the  interstate 
movement  restrictions  related  to  S. 
enteritidis  serotype  enteritidis  contained 
in  our  regulations  in  9  CFR  parts  71  and 
82  (S.  enteritidis  phage-type  4  is  one  of 
several  strains  of  S.  enteritidis  serotype 
enteritidis).  As  explained  in  greater 
detail  in  the  following  paragraphs,  the 
regulations  in  parts  71  and  82  regarding 
poultry  disease  caused  by  Salmonella 
enteritidis  serotype  enteritidis  are  no 
longer  enforced,  and  it  is  necessary  to 
remove  them  to  make  our  regulations 
consistent  with  our  enforcement. 
Further,  because  those  interstate 
movement  restrictions  are  not  enforced, 
it  is  necessary  to  remove  the  import 
restrictions  in  part  94  in  order  to 
eliminate,  consistent  with  our 
obligations  under  international 
agreements,  import  requirements  that 
are  more  restrictive  than  our  domestic 
movement  requirements. 


When  S.  enteritidis  phage-type  4  vtas 
first  identified  as  affecting  poultry,  it 
was  seen  as  a  serious  threat.  S. 
enteritidis  phage-type  4  can  cause 
significant  mortality  in  poultry  flocks, 
sometimes  as  high  as  20  percent.  Once 
introduced,  salmonellosis  can  spread 
rapidly  throughout  a  flock.  It  may  also 
be  passed  from  one  generation  to  the 
next  by  transovarial  transmission  and 
eggshell  penetration. 

The  regulations  in  §  94.6  restrict, 
among  other  things,  the  importation  of 
eggs  (other  than  hatching  eggs)  into  the 
United  States  that  were  produced  by 
poultry,  game  birds,  or  other  birds  that 
were  raised  in  any  region  where  S. 
enteritidis  phage-type  4  is  considered  to 
exist,  imported  from  any  region  where 
S.  enteritidis  phage-type  4  is  considered 
to  exist,  or  moved  into  or  through  any 
region  where  S.  enteritidis  phage-type  4 
is  considered  to  exist  at  any  time  before 
importation  or  during  shipment  to  the 
United  States.  Canada  is  listed  in 
§  94.6(b)(2)  as  the  only  region 
considered  to  be  free  of  S.  enteritidis 
phage-type  4. 

At  the  time  the  import  restrictions  in 
§  94.6  concerning  S.  enteritidis  phage- 
type  4  were  established,  S.  enteritidis 
phage-type  4  had  not  been  isolated  in 
the  United  States,  so  these  import 
restrictions  were  necessary  to  help 
prevent  the  introduction  of  the  disease 
into  this  country.  However,  in  May  of 
1994,  S.  enteritidis  phage  type  4  was 
detected  in  the  State  of  California  in  a 
commercial  layer  flock.  Since  that 
initial  detection,  S.  enteritidis  phage- 
type  4  has  been  foimd  in  flocks  across 
the  United  States. 

State  and  Federal  programs  are  in 
place  to  monitor  and  control  S. 
enteritidis  phage-type  4  in  the  United 
States.  In  addition  to  State  laws,  the 
cooperative  State/Federal/industry 
National  Poultry  Improvement  Plan 
includes  a  "U.S.  S.  Enteritidis  Clean" 
program  for  certifying  the  freedom  of 
hatching  eggs  and  chicks  from  S. 
enteritidis. 

There  are  regulations  in  subpart  C  of 
9  CFR  part  82  that  contain,  in  part, 
restrictions  on  the  interstate  movement 
of  eggs  from  flocks  affected  with  S. 
enteritidis  serotype  enteritidis.  As  noted 
previously,  S.  enteritidis  phage-type  4  is 
one  of  several  strains  of  S.  enteritidis 
serotype  enteritidis. 

There  are  also  regulations  in  9  CFR 
71.3(a)  that  prohibit  the  interstate 
movement  of  poultry  and  animals 
affected  by  certain  diseases,  including  S. 
enteritidis  serotype  enteritidis,  with 
certain  exceptions.  Specifically, 
paragraph  (c)(4)  of  §  71.3  provides  that 
poultry  affected  with  disease  caused  by 
S.  enteritidis  serotype  enteritidis  may  be 


moved  interstate  in  accordance  with  9 
CFR  part  82. 

However,  the  regulations  regarding  S. 
enteritidis  in  subpart  C  of  part  82  and 
§  71.3  are  no  longer  enforced  and  have 
not  been  enforced  since  the  mid-19908.. 
In  1995.  as  a  result  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354,  October  13. 1994).  the 
U.S.  Department  of  Agricultiue's  Food 
Safety  and  Inspection  Service  (FSIS) 
received  the  authority  and  resources  to 
support  pathogen  reduction  programs 
relating  to  S.  enteritidis,  including  the 
authority  to  administer  and  enforce  the 
regulations  in  subpart  C  of  part  82  and 
§  71.3.  This  reorganization  streamlined 
authority  to  allow  FSIS  to  control  and 
monitor  S.  enteritidis  asj)rimarily,  a 
human  health  concern.  Then,  in  fiscal 
year  1996,  Congress  detennined  that  the 
egg  industry  had  developed  its  own  S. 
enteritidis  program  and  deferred 
funding  for  the  enforcement  of  the 
regulations  regarding  S.  enteritidis  in 
subpart  C  of  part  82  and  §71.3  and  for 
other  Federal  S.  enteritidis  programs. 

Because  those  regulations  are  no 
longer  enforced,  flocks  in  the  United 
States  that  are  affected  with  S. 
enteritidis  serotype  enteritidis, 
including  phage-type  4,  are  not  subject 
to  the  interstate  movement  restrictions 
contained  in  §  71.3  and  subpart  C  of  part 
82.  We  are,  therefore,  proposing  to 
amend  §  71.3  by  removing  its  references 
to  S.  enteritidis  serotype  enteritidis  and 
to  amend  part  82  by  removing  subpart 
C. 

Additionally,  because  S.  enteritidis 
phage-type  4  is  known  to  exist  in  the 
United  States  and  the  movement  of  eggs 
from  affected  flocks  is  not  subject  to 
interstate  movement  or  other 
restrictions,  we  are  proposing  to  remove 
the  import  restrictions  in  §  94.6  on  the 
importation  of  eggs  (other  than  hatching 
eggs)  of  poultry,  game  birds,  and  other 
birds  from  regions  where  S.  enteritidis 
phage-type  4  exists  to  eliminate  import 
requirements  that  are  more  restrictive 
than  our  domestic  movement 
requirements.  Removing  those 
provisions  would  mean  that  the 
definitions  in  §  94.0  for  the  terms 
Salmonella  enteritidis,  Salmonella 
enteritidis,  phage-type  4,  and 
Salmonellosis  would  no  longer  be 
needed.  We  would,  therefore,  remove 
those  definitions  from  §  94.0. 

Miscellaneous 

We  are  also  proposing  to  remove  a 
reference  in  §  94.6  to  Velogenic 
Viscerotropic  Newcastle  Disease 
(WND).  Tliis  disease  is  now  called 
Exotic  Newcastle  Disease  (END)  and  is 
referred  to  as  such  elsewhere  in  our 
regulations.  Additionally,  we  are 
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proposing  to  correct  a  footnote  in  §  94.6. 
This  footnote  refers  to  "Operational 
Support"  staff,  which  is  an  outdated 
title.  The  new  name  for  that  staff  is 
"Animal  Health  Programs."  We  would 
also  make  several  nonsubstantive 
editorial  changes  to  the  regulations  for 
clarity  and  consistency. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

We  are  proposing  to  amend  the 
regulations  to  remove  import 
restrictions  on  eggs  (other  than  hatching 
eggs)  of  poultry,  game  birds,  and  other 
birds  from  regions  where  S.  enteritidis 
phage-type  4  exists.  Previously,  S. 
enteritidis  phage-type  4  had  not  been 
isolated  in  the  United  States;  therefore, 
those  import  restrictions  were  necessary 
to  help  prevent  S.  enteritidis  phage-type 
4  from  being  introduced  into  this 
country.  However,  S.  enteritidis  phage- 
type  4  is  now  known  to  be  present  in 
the  United  States.  This  action  would 
eliminate  restrictions  on  the  importation 
of  eggs  from  regions  where  S.  enteritidis 
phage-type  4  exists.  We  are  also 
proposing  to  remove  our  regulations 
regarding  poultry  disease  caused  by  S. 
enteritidis  serotype  enteritidis.  These 
regulations  are  no  longer  enforced,  and 
it  is  necessary  to  remove  them  to  make 
our  regulations  consistent  with  our 
enforcement. 

The  following  analysis,  which  also 
serves  as  our  cost-benefit  analysis, 
considers  the  potential  economic  effects 
of  this  proposed  rule  on  domestic  egg 
producers. 

S.  enteritidis  phage-type  4  is 
considered  to  exist  in  all  parts  of  the 
world  except  Canada.  Under  the  current 
regulations,  the  importation  of  eggs 
(other  than  hatching  eggs)  from  or 
through  regions  affected  with  S. 
enteritidis  phage-type  4  is  restricted,  but 
not  prohibited.  However,  in  1999,  the 
last  year  for  which  relevant  census 
information  is  available,  the  United 
States  imported  only  5.8  million  dozen 
eggs  (other  than  hatching  eggs),  which  is 
equivalent  to  less  than  0.1  percent  of 
U.S.  production  that  year.  Eighty 
percent  of  these  shell  egg  imports  were 
from  China.  Imported  eggs  from  Canada, 
the  only  region  not  subject  to  import 
restrictions  because  of  its  freedom  from 
S.  enteritidis  phage-type  4,  accounted 
for  less  than  1  percent  of  all  U.S.  shell 
egg  imports  in  1999. 


The  United  States  does  not  export  a 
significant  amount  of  its  egg  supply.  In 
1999,  the  United  States  exported  117 
million  dozen  eggs  (other  than  hatching 
eggs),  which  is  equivalent  to  only  2 
percent  of  the  U.S.  nonhatching  egg 
production  for  that  year.  As  these 
figures  indicate,  virtually  all  eggs 
produced  in  the  United  States  are 
consumed  domestically. 

After  China,  the  United  States  is  the 
world's  second  largest  egg  producer.  In 
China  and  other  top  egg-producing 
countries,  including  Japan,  India, 
Russia,  Mexico,  and  France,  virtually  all 
eggs  produced  are  consumed 
domestically.  Combined,  these  6 
countries  exported  122  million  dozen 
eggs  in  1999,  less  than  1  percent  of  their 
combined  production  that  year.  While 
the  Netherlands  exported  the  most  eggs 
(226  million  dozen),  that  region  is  not 
among  the  top  7  egg-producing  nations. 
Mexico  reported  no  egg  exports  between 
1996  and  1999. 

We  expect  that  this  proposed  rule 
would  have  little  or  no  effect  on  U.S. 
producers,  large  or  small,  for  the 
following  reasons: 

•  Current  restrictions  on  eggs  (other 
than  hatching  eggs)  from  regions  where 
END  exists  are  quite  similar  to  the 
restrictions  regarding  S.  enteritidis 
phage-type  4  that  we  are  proposing  to 
remove. 

•  END  is  considered  to  exist  in  five  of 
the  top  six  foreign  egg-producing 
regions.  Therefore,  with  the  exception  of 
France,  where  END  is  not  considered  to 
exist,  import  restrictions  on  eggs  would 
still  be  in  place  for  the  regions  most 
likely  to  export  eggs  to  the  United 
States. 

•  Transporting  eggs  to  the  United 
States  bom  foreign  markets  is 
expensive. 

•  Egg  production  in  the  United  States 
is  highly  mechanized,  which  offsets 
potential  cost  advantages  that  foreign 
producers  may  have  over  U.S.  producers 
with  regard  to  labor  wage  rates. 

Based  on  these  considerations,  we 
believe  that  the  proposed  removal  of  the 
restrictions  on  the  importation  of  eggs 
from  regions  where  S.  enteritidis  phage- 
type  4  exists  would  not  result  in  any 
appreciable  increase  in  egg  imports  or 
otherwise  affect  domestic  egg  producers. 

Additionally,  we  do  not  expect  any 
impact  on  domestic  egg  producers  or 
other  poultry  producers  to  result  boia 
our  proposed  removal  of  the  regulations 
regarding  S.  enteritidis  in  subpart  C  of 
part  82  and  §  71.3  since  these 
regulations  are  no  longer  enforced  and 
have  not  been  enforced  since  fiscal  year 
1995. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  ofSubiects 

9  CFR  Part  71 

Animal  diseases.  Livestock,  Poultry 
and  poultry  products.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

9  CFR  Part  82 

Animal  diseases.  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  parts  71,  82,  and  94  as  follows: 

PART  71— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  71 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  8304-8306.  8308.  8310. 
8313,  and  8315;  7  CFR  2.22.  2.80.  and  371.4. 

S71.3    [AiiMndMJ] 

2.  Section  §  71.3  would  be  amended 
as  follows: 

a.  In  paragraph  (a),  by  removing  the 
words  "poultry  disease  caused  by 
Salmonella  enteritidis  serotype 
enteritidis.". 

h.  By  removing  paragraph  (c)(4)  and 
redesignating  paragraph  (c)(5)  as 
paragraph  (c)(4). 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDIOSIS 

3.  The  authority  citation  for  part  82 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  8304-6306.  8308,  8313, 
and  8315;  7  CFR  2.22.  2.80,  and  371.4. 
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4.  The  title  for  part  82  would  be 
revised  to  read  as  above. 

Subpart  C — [Removed] 

5.  In  part  82,  subpart  C  (§§82.30 
through  82.38)  would  be  removed. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

6.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711-7714.  7751. 
7754,  8303.  8306,  8308.  8310,  8311,  and 
8315;  21  U.S.C.  136  and  136a;  31  U.S.C. 
9701;  42  U.S.C.  4331  and  4332;  7  CFR  2.22, 
2.80.  and  371.4. 

§94.0    [Amended] 

7.  Section  94.0  would  be  amended  by 
removing  the  definitions  of  Salmonella 
enteritidis,  Salmonella  enteritidis, 
phage-type  4,  and  Salmonellosis. 

8.  Section  94.6  would  be  amended  as 
follows: 

a.  By  revising  the  section  heading  to 
read  as  follows. 

b.  By  removing  paragraph  (b)  and 
redesignating  paragraphs  (c).  (d).  and  (e) 
as  paragraphs  (b),  (c),  and  (d), 
respectively. 

c.  In  newly  redesignated  paragraph 
(b)(2),  by  removing  the  comma  after  the 
word  "Administrator"  and,  at  the  end  of 
the  paragraph,  by  removing  the  word 
"him"  and  adding  the  words  "the 
Administrator"  in  its  place. 

d.  In  newly  redesignated  paragraph 
(b)(6),  in  the  first  sentence,  by  removing 
the  words  "paragraph  (c)"  and  adding 
the  words  "paragraphs  (b)(1)  through 
(b)(5)"  in  their  place  and  by  removing 
the  words  ",Veterinary  Services",  and, 
in  the  third  sentence,  by  removing  the 
words  "paragraf>h  (e)"  and  adding  the 
words  "paragraph  (d)"  in  their  place. 

e.  In  newly  redesignated  paragraph 
(c),  by  revising  the  paragraph  heading 
and  the  introductory  text  to  read  as 
follows. 

f.  In  newly  redesignated  paragraph 
(c)(l)(ix)(C)(l),  footnote  7,  by  removing 
the  words  "Operational  Support,"  and 
adding  the  words  "Animal  Health 
Programs."  in  their  place. 

g.  In  newly  redesignated  paragraph 
(c)(l)(ix)(C)(2),  in  the  last  sentence,  by 
removing  the  word  "WND"  and  adding 
the  word  "END"  in  its  place. 

h.  By  removing  newly  redesignated 
paragraph  (c)(l)(x). 

i.  In  newly  redesignated  paragraph 
(c)(2),  in  the  last  sentence,  by  removing 


the  words  "or  S.  enteritidis,  phage-type 
4.". 

j.  In  newly  redesignated  paragraph 
(c)(3),  by  removing  the  words  "or  S. 
enteritidis,  phage-type  4,"  both  times 
they  occur,  and  by  removing  the  words 
"paragraph  (e)"  and  adding  the  words 
"paragraph  (d)"  in  their  place. 

k.  In  newly  redesignated  paragraph 
(c)(4),  by  removing  the  words  "or  S. 
enteritidis,  phage-type  4,"  both  times 
they  occur,  and  by  removing  the  words 
"paragraph  (e)"  and  adding  the  words 
"paragraph  (d)"  in  their  place. 

§  94.6    Carcasses,  parts  or  products  of 
carcasses,  and  eggs  (ottier  than  hatching 
eggs)  of  poultry,  game  birds,  or  ottier  birds; 
importations  from  regions  where  Exotic 
Newcastle  Disease  is  considered  to  exist. 
***** 

(c)  Eggs  (other  than  hatching  eggs) 
from  regions  where  END  is  considered 
to  exist.  Eggs  (other  than  hatching  eggs  '*) 
from  poultry,  game  birds,  or  other  birds 
may  be  imported  only  in  accordance 
with  this  section  if  they:  Are  laid  by 
poultry,  game  birds,  or  other  birds  that 
are  raised  in  any  region  where  END  is 
considered  to  exist  (see  paragraph  (a)  of 
this  section);  are  imported  from  any 
region  where  END  is  considered  to  exist; 
or  are  moved  into  or  through  any  region 
where  END  is  considered  to  exist  at  any 
time  before  importation  or  during 
shipment  to  the  United  States. 
***** 

Done  in  Washington,  DC.  this  11th  day  of 
December  2002. 
Bill  Hawks. 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 
[FR  Doc.  02-31569  Filed  12-13-02;  8:45  am] 

BILUNQ  COOE  3410-34-P 


"  The  requirements  for  importing  hatching 
are  contained  in  part  93  of  this  chapter. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisison 

18  CFR  Part  35 

[Docket  Nos  RM01 -12-000;  RM02-1-000; 
RM02-1 2-000] 

Remedying  Undue  Discrimination 
Ttirough  Open  Access  Transmission 
Service  and  Standard  Market  Design; 
Standardization  of  Generator 
Interconnection  and  Procedures; 
Standardization  of  Small  Generator 
Interconnection  Agreements  and 
Procedures 

December  3.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  technical  conference. 

SUMMARY:  To  advance  the  work  related 
to  the  referenced  proceedings  and  the 
transmission  pricing  issue,  on  January 
21,  2003,  Commission  staff  will  hold  a 
technical  conference  on  queuing  of 
interconnection  requests.  The 
conference  will  discuss  specific  issues 
related  to  interconnection  queuing 
practices  and  procedures.  Fiulher 
details  about  the  conference,  including 
details  about  how  to  request 
participation  in  the  conference  as  a 
panelist,  will  be  provided  in 
supplemental  notices. 
DATES:  Conference  will  be  held  on: 
January  21,2003. 

ADDRESSES:  Send  requests  to  speak  to: 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  McOmber,  Office  of  Markets. 
Tariffs  and  Rates — Division  of  Policy, 
Analysis  and  Rulemakings,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
(202) 502-8022. 
Norma.McOmber@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 
Elcfctricity  Market  Design  and  Structure 

[Docket  No.  RMOl-12-OOOl 

Standardization  of  Generator 
Interconnection  Agreements  and 
Procedures 

IDocket  No.  RM02-01-000] 

Standardization  of  Small  Generator 
Interconnection  Agreements  and 
Procedures 

[Docket  No.  RM02-1 2-000] 
Notice  of  Technical  Conference 

To  advance  work  related  to  the 
referenced  proceedings  and  the 
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transmission  pricing  issue.  Commission 
staff  will  hold  a  technical  conference  on 
queuing  of  interconnection  requests. 

This  technical  conference  will  be  held 
on  January  21,  2003,  from 
approximately  9:30  a.m.  to  5  p.m.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC.  The  conference  is  open 
to  the  public,  and  registration  is  not 
required.  Members  of  the  Commission 
may  attend  and  participate  in  the 
discussions. 

The  conference  will  discuss  specific 
issues  related  to  interconnection 
queuing  practices  and  procedures,  such 
as:  whether  queue  position  should  be 
treated  as  a  property  right;  whether  the 
Commission  should  introduce  due 
diligence  requirements  to  prevent 
cancelled  or  delayed  plants  from 
delaying  other  units  in  the  queue;  how 
to  manage  the  queue  to  best  serve 
regional  infrastructure  planning,  grid 
management,  and  infrastructiu^ 
development  needs  while  improving 
certainty  for  infrastructure  developers; 
whether  the  Commission  should 
standardize  queue  management 
practices  across  regions  and  RTOs  or 
establish  a  set  of  national  core 
principles;  the  most  effective  method  for 
analyzing  impacts  of  uncertain 
combinations  of  loads  and  generators  on 
the  grid;  a  critical  look  at  current  ISO/ 
RTQ  interconnection  queue 
management  practices;  whether  small 
(<  20MW)  generator  impacts  on  the  grid 
warrant  different  analysis  and  queuing 
treatment  for  small  generators;  and 
interconnection  queue  experiences. 

Further  details  about  the  conference, 
including  information  regarding  how  to 
request  participation  in  the  conference 
as  a  panelist,  will  be  provided  in 
supplemental  notices.  The  staff  contact 
person  for  this  conference  is  Norma 
McChnber  (202-502-8022  or  e-mail 
Norma.McOmbei^FERC.GOV). 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646).  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  FERRIS  system  two 
weeks  after  the  conference. 
Additionally,  Capitol  Connection  offers 
the  opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements, 
should  contact  David  Reininger  or  Julia 
Morelli  at  the  Capitol  Coimection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  website  at 


h  tip  -.11  www.  capitolconnection  .gm  u.edu 
and  click  on  "FERC." 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-31.580  Filed  12-13-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Ptttsburgh-02-019] 
RIN211S-AA97 

Security  Zone;  Ohio  River  Mile  119.0  to 
119.8,  Natrium.  West  Virginia 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  security  zone  encompassing 
all  waters  extending  200  feet  from  the 
water's  edge  of  the  left  descending  bank 
of  the  Ohio  River,  begiiming  from  mile 
marker  119.0  and  ending  at  mile  marker 
119.8.  This  security  zone  is  necessary  to 
protect  Pittsburgh  Plate  Glass  Industries 
(PPG),  persons,  and  vessels  from 
subversive  or  terrorist  acts.  Entry  of 
persons  or  vessels  into  this  security 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  Captain  of  the  Port 
Pittsburgh  or  designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  14,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Pittsburgh,  Suite  1150  Kossman 
Bldg.,  100  Forbes  Ave..  Pittsburgh,  PA 
15222-1371.  Marine  Safety  Office 
Pittsburgh  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Pittsburgh,  Suite  1150  Kossman  Bldg., 
100  Forbes  Ave.,  Pittsburgh,  PA 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  (PO)  Michael  Marsula, 
Marine  Safety  Office  Pittsburgh  at  (412) 
644-5808x2114. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 


address,  identify  the  docket  number  for 
this  rulemaking  [COTP  Pittsburgh  02- 
019],  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Pittsburgh  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  separate  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Captain  of  the  Port  Pittsburgh 
established  a  temporary  security  zone 
for  the  area  adjacent  to  PPG  that  expired 
on  June  15.  2002.  [COTP  Pittsburg-02- 
001,  67  FR  9589]  No  comments  or 
objections  were  received  concerning 
this  rule.  National  security  and 
intelligence  officials  have  warned  that 
future  terrorist  attacks  against  civilian 
targets  are  anticipated.  In  response  to 
those  continued  threats,  heightened 
awareness  and  security  of  our  ports  and 
harbors  is  necessary.  The  Captain  of  the 
Port  has  established  a  temporary 
security  zone  for  this  area  [COTP 
Pittsburgh-02-019.  67  FR  58332].  That 
temporary  frnal  rule  was  published  in 
the  Federal  Register  on  September  16, 
2002  and  remains  in  effect  until 
February  15,  2003. 

The  Captain  of  the  Port  has 
determined  that  there  is  a  need  for  this 
security  zone  to  remain  in  effect 
indefmitely  because  of  the  continued 
threat  of  terrorism  and  the  nature  of 
material  handled  at  PPG.  The  proposed 
rule  will  establish  a  permanent  security 
zone  identical  to  the  previous  and 
existing  zones. 

Discussion  of  Proposed  Rule 

A  security  zone  is  proposed  for  all 
water  extending  200  feet  from  the 
water's  edge  of  the  left  descending  bank 
of  the  Ohio  River  from  mile  marker 
119.0  to  119.8.  All  persons  and  vessels 
would  be  prohibited  from  entering  or 
remaining  in  this  zone  without  the 
permission  of  the  Captain  of  the  Port 
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Pittsburgh  or  his  designated 
representative. 

The  zone  is  designed  to  increase 
protection  around  the  PPG  facility  in 
Natrium,  West  Virginia.  It  increases  the 
opportunity  for  detection  of  a 
waterborne  attack  on  the  facility  and 
consequently  enhances  public  health 
and  safety  through  providing  greater 
defense  and  security  at  this  location  and 
its  surrounding  areas.  The  location  of 
this  security  zone  will  limit  access  to 
only  the  waters  immediately  adjacent  to 
the  facility  and  will  permit  vessels  to 
safely  navigate  around  the  zone.  The 
establishment  of  this  security  zone  will 
have  minimal  impact  on  maritime  traffic 
in  the  vicinity  of  the  facility. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regidatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  rule  will  not  obstruct 
the  regular  flow  of  vessel  traffic  and  will 
allow  vessel  traffic  to  pass  safely  around 
the  security  zone.  Vessels  may  be 
permitted  to  enter  the  security  zone  on 
a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Coast  Guard  is  imaware  of 
any  small  entities  that  would  be 
impacted  by  this  proposed  rule.  The 
navigable  diannel  remains  open  to  all 
vessel  traffic.  We  received  no  comments 
or  objections  regarding  the  previous 
security  zone  covering  the  same  area. 


If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
,  governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Petty  Officer  Michael  Marsula,  Marine 
Safetv  Office  Pittsburgh  at  (412)  644- 
5808x2114. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 


Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safet>'  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Efiiects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  adverse  environmental 
impact  as  described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
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Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.822  to  read  as  follows: 

{165.822    Security  Zone;  Ohio  Rivw  Mile 
119.0  to  119J,  Natrium.  West  Virginia. 

(a)  Location.  The  following  area  is  a 
seciuity  zone:  the  waters  of  the  Ohio 
River,  extending  200  feet  firom  the 
water's  edge  of  the  left  descending  bank 
beginning  from  mile  marker  119.0  and 
ending  at  mile  marker  119.8. 

(b)  Regulations.  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Fort  Pittsburgh  or  his 
designated  representative. 

(2)  Persons  or  vessels  desiring  to 
transit  the  area  of  the  seciuity  zone  may 
contact  the  Captain  of  the  Port 
Pittsburgh  at  telephone  number  412- 
644-5808  or  on  VHF  channel  16  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port 
Pittsburgh  or  designated  representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  November  18.  2002. 
S.L.  Hudaon, 

Commander.  U.S.  Coast  Guard,  Captain  of 

the  Port.  Pittsburgh. 

(FR  Doc.  02-31539  Filed  12-13-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA12S-5058b:  FRL-7421-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Virginia;  Repeal  of 
Emission  Standards  for 
Perchloroettiylene  Dry  Cleaning 
Systems 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 

State  Implementation  Plan  (SD*) 
revision  submitted  by  the 
Commonwealth  of  Virginia  (Virginia). 
This  action  proposes  to  approve 
Virginia's  repeal  of  its  emission 
standards  for  perchloroethylene  dry 
cleaning  systems.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  riile  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  January  15,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Walter  Wilkie,  Acting 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Virginia  Department  of 
Environmental  Quality.  629  East  Main 
Street.  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  De  Vose.  (215)  814-2186.  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  devose.pauline®epa.gov.  Please 
note  that  while  questions  may  be  posed 


via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLfMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  Virginia's  repeal  of  emission 
standards  for  perc  dry  cleaning  systems, 
that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication.  Please  note  that  if 
EPA  receives  adverse  comments  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  December  4,  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  02-31469  Filed  12-13-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7412-71 

New  Jersey:  Proposed  Authorization  of 
State  Hazardous  Waste  Program 
Revision 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6901  et  seq. 
("RCRA"),  and  the  regulations 
thereunder,  the  State  of  New  Jersey  (the 
"State")  applied  for  final  authorization 
of  changes  to  its  hazardous  waste 
program.  These  revisions  were  adopted 
by  die  State  in  January  1999.  The 
Environmental  Protection  Agency, 
Region  2  ("EPA")  has  reviewed  the 
State's  application  and  has  determined 
that  the  State's  revisions  to  its 
hazardous  waste  program  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Accordingly, 
EPA  proposes  to  grant  final 
authorization  to  the  State  for  these 
revisions,  which  are  described  in  the 
"Rules  and  Regulations"  section  of 
today's  Federal  Register.  In  that  section, 
EPA  is  authorizing  the  revisions  by  an 
immediate  final  rule.  EPA  did  not 
publish  a  proposal  prior  to  the 
immediate  final  rule  because  EPA 
believes  that  this  action  is  not 
controversial  and  does  not  expect 
comments  that  oppose  it.  EPA  has 
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explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  EPA 
receives  written  comments  which 
oppose  this  authorization  during  the 
comment  period,  the  immediate  final 
rule  will  become  effective  on  the  date 
set  forth  therein,  and  EPA  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  comments  that  oppose  this 
action,  EPA  shall  withdraw  the  portion 
of  the  immediate  final  rule  that  is  the 
subject  of  the  comments,  and  it  will  not 
take  effect. 

EPA  shall  then  respond  to  those 
public  comments  opposing  this 
authorization  in  a  second  final 
authorization  notice.  This  second  final 
notice  may  or  may  not  include  changes 
based  on  comments  received  during  the 
comment  period.  Interested  persons 
may  not  have  another  opportunity  for 
comment.  Therefore,  if  you  want  to 
comment  on  this  proposal,  you  must  do 
so  at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  the  close  of  business  on 
January  15,  2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Walter  M.  Mugdan,  Director. 
Division  of  Environmental  Planning  and 
Protection,  U.S.  EPA,  Region  2,  290 
Broadway,  New  York,  New  York  10007- 
1866.  (212)  637-3724.  For  further 
information  contact  Clifford  Ng. 
Division  of  Environmental  Planning  and 
Protection,  USEPA.  Region  2.  290 
Broadway  (22nd  Floor)  New  York,  NY 
10007-1866;  telephone  (212)  637-4113; 
E-mail — ng.clifford@epamail.epa.gov. 

Copies  of  the  State's  application  for 
authorization  are  available  for 
inspection  and  copying  as  follows: 

The  New  Jersey  Department  of 
Environmental  Protection  ("NJDEP") 

Address:  Public  Access  Center, 
NJDEP,  401  East  State  Street,  1st  Floor, 
Trenton.  NJ  08625. 

Hours:  Monday  through  Friday 
(excluding  holidays),  8:30  a.m.-l  pm.,  2 
p.m.-4:30  p.m. 

Telephone:  (609)  777-3373. 

EPA 

Address:  EPA  Library,  16th  Floor,  290 
Broadway,  New  York,  NY  10007-1866. 

Hours:  Monday  through  Thursday 
(excluding  holidays),  9  a.m.-4:30  p.m. 
Friday  (excluding  holidays),  9  a.m.-l 
p.m. 

Telephone:  (212)  637-3185. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  Ng,  (212)  637-4113. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regidations"  section  of 
today's  Federal  Register. 


Dated:  October  28,  2002. 
Wiliiam  J.  Muszynsld, 
Deputy  Regional  Administrator,  Region  11. 
IFR  Doc.  02-31014  Filed  12-13-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

43  CFR  Part  4 

Bureau  of  L^nd  Management 

43  CFR  Parts  4100  and  5000 
RIN1090-AA83 

Special  Rules  Applicable  to  Public 
L^nd  Hearings  and  Appeals;  Grazing 
Administration— exclusive  of  Alaska, 
Administrative  Remedies;  Grazing 
Administration— Effect  of  Wildfire 
Management  Decisions; 
Administration  of  Forest  Management 
Decisions 

AGENCY:  Office  of  Hearings  and  Appeals; 
Bureau  of  Land  Management,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  is  proposing  to  amend 
its  existing  regulations  governing 
hearings  and  appeals  to  simplify  proof 
of  service,  to  codify  who  has  a  right  of 
appeal,  and  to  expedite  its  review  of 
wildfire  management  decisions.  The 
Bureau  of  Land  Management  (BLM)  is 
adding  regulations  to  make  its  wildfire 
management  decisions  effective 
inunediately  and  to  expedite  review  of 
those  decisions.  The  amendments  and 
additions  to  both  OHA  and  BLM 
regulations  are  needed  to  clarify  and 
expedite  administrative  review 
procediues. 

DATES:  You  should  submit  your 
comments  by  February  14,  2003.  The 
Department  of  the  Interior  will  not 
necessarily  consider  comments 
postmarked  or  received  by  messenger 
after  the  above  date. 
ADDRESSES:  Mail:  Director,  Office  of 
Hearings  and  Appeals,  Department  of 
the  Interior,  801  N.  Quincy  Street,  Suite 
300,  Arlington,  VA  22203,  Attn:  RIN 
1090-AA83.  Personal  or  messenger 
delivery:  801  N.  Quincy  Street,  Suite 
300,  Arlington,  VA  22203.  Direct 
internet  response:  http://www.blm.gov/ 
nhp/news/regulatory/index.html. 
Internet  e-mail:  WdComment@blm.gov 
(Include  "Attn:  AA83"). 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
A.  Irwin,  Administrative  Judge,  Interior 
-  Board  of  Land  Appeals,  U.S. 
Department  of  the  Interior,  801  N. 


Quincy  Street.  Suite  300.  Arlington.  VA 
22203,  Phone: 703-235-3750.  or 
Michael  H.  Schwartz,  Group  Manager, 
Regulatory  Affairs,  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior,  1849  C  Street,  NW,  Room  401 
LS,  Washington,  DC  20240,  Phone:  202- 
452-5198.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  either  individual  by 
calling  the  Federal  Information  Relay 
Service  (FIRS)  at  (800)  877-8339,  24 
hoius  a  day,  7  days  a  week. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

U.  Bacliground 

III.  Review  Under  Procedural  Statutes  and 
Executive  Orders 

I.  Public  Comment  Procedures 

.  A.  How  Do  I  Comment  on  the  Proposed 
Rule? 

If  you  wish  to  comment,  you  may 
submit  yoiu'  comments  by  any  one  of 
several  methods. 

•  You  may  mail  comments  to 
Director,  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior,  801 
N.  Quincy  Street,  Suite  300.  Arlington. 
VA  22203,  Attn:  RIN  109O-AA83. 

•  You  may  deliver  comments  to  801 
N.  Quincy  Street.  Suite  300,  Arlington, 
VA  22203. 

•  You  may  comment  via  the  Internet 
by  accessing  our  automated  commenting 
system  located  at  www.blm.gov/nhp/ 
news/regulatory/index.html  and 
following  the  instructions  there. 

•  You  may  also  comment  via  e-mail 
to  WOComment@blm.gov.  We  intend 
this  address  for  use  by  those  who  want 
to  keep  their  electronic  comments 
confidential  and  for  those  who  are 
unable,  for  whatever  reason,  to  use  the 
Internet  site.  Please  submit  e-mail 
comments  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
AA83"  and  your  name  and  returii 
address  in  your  e-mail  message. 

If  you  do  not  receive  a  confirmation 
that  we  have  received  your  electronic 
message,  contact  us  directly  at  (202) 
452-5030. 

Please  make  your  comments  on  the 
proposed  rule  as  specific  as  possible, 
confine  them  to  issues  pertinent  to  the 
proposed  rule,  and  explain  the  reason 
for  any  changes  you  recommend.  Where 
possible,  your  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing. 

The  Department  of  the  Interior  may 
not  necessarily  consider  or  include  in 
the  Administrative  Record  for  the  final 
rule  comments  that  we  receive  after  the 
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close  of  the  comment  period  (see  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (see 
ADDRESSES). 

B.  May  I  Review  Comments  Submitted 
by  Others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  under  "  ADDRESSES: 
Personal  or  messenger  delivery"  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday,  except 
holidays. 

Individual  respondents  may  request 
confidentiality,  either  in  a  letter  or  e- 
mail,  which  we  will  honor  to  the  extent 
allowable  by  law.  If  you  wish  to 
withhold  your  name  or  address,  except 
for  the  city  or  town,  you  must  state  this 
prominently  at  the  beginning  of  yoiu 
comment  letter  or  e-mail.  We  will  make 
all  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

n.  Background 

The  changes  included  in  this  proposal 
are  important  because  BLM  must 
provide  a  way  to  implement  fire 
management  decisions  on  both 
rangelands  and  forest  lands  with  a 
minimum  of  delay.  On  August  22,  2002, 
President  Bush  released  the 
Administration's  Healthy  Forests 
Initiative.  The  Initiative  responds  to  the 
current  threat  of  catastrophic  wildfires 
posed  by  unnatiirally  dense  and 
unhealthy  forests  and  rangelands.  One 
component  of  the  Initiative  directs 
Agricultiue  Secretary  Ann  Veneman, 
Interior  Secretary  Gale  Norton,  and 
Council  on  Environmental  Quality 
Chairman  James  Connaughton  to 
improve  regulatory  processes  to  ensure 
more  timely  decisions,  greater 
efficiency,  and  better  results  in  reducing 
the  risk  of  catastrophic  wildfires  by 
restoring  forest  and  rangeland  health. 
The  regulations  proposed  today  are  part 
of  the  Initiative. 

The  experience  of  recent  fire  seasons 
strongly  suggests  that  the  faster  BLM  is 
able  to  take  action  to  reduce  futxue 
threats  of  wildland  fires,  the  more  likely 
BLM  can  safeguard  public  and 
^     firefighter  health  and  safety,  protect 
property,  and  improve  environmental 
baseline  conditions  in  the  wildland- 
urban  interface  and  other  priority  areas. 
This  recent  experience  shows  that 
wildfire  management  decisions  are  by 
their  natiue  lugent.  both  to  speed 
recovery  from  past  fires  and  thereby 
prevent  erosion,  water  pollution,  and 


other  harmful  legacies  that  they  have 
caused,  and  to  prevent  or  reduce 
catastrophic  wildfires  in  upcoming  dry 
seasons.  Therefore,  this  rule  proposes  to 
make  these  decisions  effective 
immediately. 

A.  Standing  to  Appeal 

OHA  proposes  to  codify  its  decisions 
on  who  has  a  right  to  appeal  a  decision. 
The  regulation  at  43  CFR  4.410  provides 
that  "(ajny  party  to  a  case  who  is 
adversely  affected  by  a  decision  of  the 
Biueau  of  Land  Management  or  of  an 
administrative  law  judge  shall  have  a 
right  of  appeal  to  the  Board."  Both 
"party  to  a  case"  and  "adversely 
affected"  have  been  discussed  in  several 
Board  decisions,  e.g.,  San  Juan  Coal  Co., 
155  IBLA  389,  393  (2001);  Legal  and 
Safety  Employer  Research,  Inc.,  154 
IBLA  167, 171-72  (2001);  and  Powder 
River  Basin  Resource  Council,  124  IBLA 
83,  89  (1992).  Those  decisions  define  a 
"party  to  a  case"  as  one  who  has  taken 
the  action  that  is  the  subject  of  the  BLM 
decision  on  appeal,  is  the  object  of  that 
decision,  or  has  participated  in  the 
process  leading  to  the  decision,  e.g.,  by 
filing  comments  on  an  environmental 
analysis  or  filing  a  protest  of  the 
proposed  decision.  They  define 
"adversely  affected"  as  requiring  a 
legally  cognizable  interest  that  would  be 
harmed  by  the  BLM  decision.  OHA 
proposes  to  add  provisions  to  section 
4.410  to  reflect  these  decisions.  A 
"legally  cognizable  interest"  is  a 
commonly  used  term  in  IBLA  decisions. 
Whether  one  has  such  an  interest 
depends  on  the  facts  of  the  particular 
case.  In  general,  a  property  or  economic 
interest  in  the  land  involved  in  BLM's 
decision  would  suffice,  as  would  use  of 
the  land  for  earning  a  livelihood  or  for 
recreation.  On  the  other  hand,  one's 
general  concern  about  the  subject  matter 
of  the  decision  or  the  interest  of  a 
person  who  uses  the  land  in  trespass, 
without  claim  or  color  of  right,  would 
not  afford  a  right  of  appeal.  The  rule 
also  proposes  to  provide,  consistent 
with  IBLA  precedent,  that  a  party  may 
only  raise  issues  on  appeal  that  it  raised 
with  the  agency  whose  decision  it  is 
appealing.  See,  for  example,  Henry  A. 
Alker,  62  IBLA  211,  212  (1982); 
Southern  Utah  Wilderness  Alliance,  128 
IBLA  52,  59  (1993). 

B.  Effectiveness  of  BLM  Wildfire 
Management  Decisions 

BLM  is  proposing  to  add  section 
4190.1  and  amend  section  5003.1.  The 
former  addition  provides  that  fire 
management  decisions  afiiecting 
rangelands  will  become  effective 
immediately.  Current  regulations  are 
silent.  The  latter  change  provides  that 


fire  management  decisions  affecting 
forest  management  will  become 
effective  immediately.  In  both  sections, 
we  have  included  language  stating  that 
IBLA  will  promptly  issue  a  decision  on 
the  merits  of  any  appeal,  since  the  BLM 
decision  will  not  be  subject  to  the 
automatic  stay  of  43  CFR  4.21(a). 
(Alternatively,  because  BLM  wildfire 
management  decisions  would  be  in  full 
force  and  effect,  they  would  be  final 
agency  actions  subject  to  immediate 
judicial  review.  5  U.S.C.  704  (2000); 
Darby  V.  Cisneros,  113  S.Ct.  2539,  2547- 
48  (1993).)  These  changes  would  apply 
only  to  fire  management  decisions,  not 
to  other  decisions  relating  to  grazing  or 
timber  sales. 

The  proposed  rule  identifies  the 
following  as  items  that  wildfire 
decisions  are  likely  to  include: 

(1)  fuel  reduction  or  fuel  treatment 
such  as  prescribed  bums  and 
mechanical,  chemical,  and  biological 
thinning  methods:  and 

(2)  projects  to  stabilize  and 
rehabilitate  lands  affected  by  wildfire. 

We  specifically  request  comment  as  to 
whether  the  list  is  appropriate,  requires 
modification,  or  should  be  expanded. 

These  proposed  regulations  refer  to  a 
requirement  that  IBLA  will  issue  a 
decision  on  the  merits  of  an  appeal  of 
a  wildfire  management  decision  within 
the  time  limits  specified  in  43  CFR 
4.416.  That  new  regulation  would 
require  a  decision  within  60  days  after 
all  pleadings  have  been  filed  by  the 
parties. 

C.  Proof  of  Service 

In  the  Department's  experience,  the 
existing  regulations  requiring  proof  of 
service  of  documents  filed  with  ALJs 
and  IBLA  are  unnecessary.  For  appeals 
to  IBLA,  43  CFR  4.413(a)  requires  that 
service  of  a  notice  of  appeal  and  of 
written  argiunents  must  be  made  on 
adverse  parties  and  the  appropriate 
office  of  the  Office  of  the  Solicitor  "in 
the  manner  prescribed  in  §  4.401(c)," 
that  is,  by  delivering  the  copy 
personally  or  by  sending  the  document 
by  registered  or  certified  mail,  retiun 
receipt  requested.  43  CFR  4.401(c)(1). 
Similar  provisions  apply  to  proceedings 
before  ALJs,  e.g..  43  CFR  4.422(c)(1). 

The  regulations  at  43  CFR  4.401(c)(2) 
and  4.422(c)(2)  require  that  service  be 
proved  by  a  written  statement  of  the 
person  who  made  service  (for  personal 
delivery)  or  by  a  Postal  Service  return 
receipt  (for  service  by  mail).  These 
regulations  were  adopted  in  1971.  In  the 
meantime,  many  courts  have  adopted 
rules  that  provide  that  a  "certificate  of 
service"  or  "affidavit  of  service"  may  be 
substituted  for  proof  of  service  of 
documents  that  must  be  served.  For 
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example.  Rule  5.3  of  the  U.S.  District 
Court  for  the  District  of  Coliunbia 
provides:  "Proof  of  service  *  *  *  shall 
show  the  date  and  manner  of  service, 
and  may  be  by  certificate  of  an  attorney 
of  record  or  other  proof  satisfactory  to 
the  Court."  There  is  no  need  to  be  more 
formal  or  burdensome  in  administrative 
proceedings.  We  therefore  propose  to 
amend  sections  4.401(c)(2),  4.422(c)(2), 
and  4.450-5  to  provide  that  a  certificate 
of  service  is  adequate  proof  of  service. 

m.  Review  Under  Procedural  Statutes 
and  Executive  Orders 

A.  Regulatory  Planning  and  Review 
(Executive  Order  12866).  Under  the 
criteria  in  Executive  Order  12866,  this 
document  is  not  a  significant  rule.  The 
Office  of  Management  and  Budget  has 
not  reviewed  this  rule  imder  Executive 
Order  12866. 

1 .  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  an 
economic  sector,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  other  units  of 
government  or  communities.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  These  amended  regulations 
will  have  virtually  no  effect  on  the 

.  economy  because  they  merely  simplify 
proof  of  service,  codify  who  has  a  right 
of  appeal,  make  BLM  wildfire 
management  decisions  effective 
immediately,  and  expedite  review  of 
"those  decisions. 

2.  This  rule  will  not  create 
inconsistencies  with  or  interfere  with 
other  agencies'  actions.  This  rule 
amends  existing  regulations  of  the 
Office  of  Hearings  and  Appeals  and  the 
Bureau  of  Land  Management  so  that 
they  will  continue  to  be  consistent  with 
each  other. 

3.  This  rule  will  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
These  proposed  regulations  have  to  do 
only  with  the  procedures  for  hearings 
and  appeals  of  BLM  land  management 
decisions,  not  with  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
These  proposed  regulations  merely 
simplify  proof  of  service,  codify  who 
has  a  right  of  appeal,  make  BLM 
wildfire  management  decisions  effective 
immediately,  and  expedite  review  of 
those  decisions. 

4.  This  rule  does  not  raise  novel  legal 
or  policy  issues.  These  proposed 
regidations  merely  simplify  proof  of 
service,  codify  who  has  a  ri^t  of 
appeal,  make  BLM  wildfire  management 
decisions  effective  inunediately,  and 
expedite  review  of  those  decisions. 


B.  Regulatory  Flexibility  Act.  The 
Department  of  the  Interior  certifies  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Simplifying  proof  of  service, 
codifying  who  has  a  right  of  appeal, 
making  BLM  wildfire  management 
decisions  effective  immediately,  and 
expediting  review  of  those  decisions 
will  have  no  appreciable  effect  on  small 
entities.  A  Small  Entity  Compliance 
Guide  is  not  required. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804(2), 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act. 

1.  This  rule  would  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  Simplifying  proof  of  service, 
codifying  who  has  a  right  of  appeal, 
making  BLM  wildfire  management 
decisions  effective  immediately,  and 
expediting  review  of  those  decisions 
should  have  no  effect  on  the  economy. 

2.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  local  government 
agencies,  or  geographic  regions. 
Simplifying  proof  of  service,  codifying 
who  has  a  right  of  appeal,  making  BLM 
wildfire  management  decisions  effective 
inunediately,  and  expediting  review  of 
those  decisions  will  not  affect  costs  or 
prices  for  citizens,  individual 
industries,  government  agencies,  or 
geographic  regions. 

3.  This  rule  would  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 
Simplifying  proof  of  service,  codifying 
who  has  a  right  of  appeal,  making  BLM 
wildfire  management  decisions  effective 
immediately,  and  expediting  rt  view  of 
those  decisions  will  have  no  effects, 
adverse  or  beneficial,  on  competition, 
employment,  investment,  productivity, 
iimovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

D.  Unfunded  Mandates  Reform  Act. 
In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.y. 

1.  This  rule  would  not  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  Small  government 
entities  rarely  appeal  BLM  wildfire 
management  decisions.  Simplifying 
proof  of  service,  codifying  who  has  a 
right  of  appeal,  making  BLM  wildfire 
management  decisions  effective 


immediately,  and  expediting  review  of 
those  decisions  will  neither  uniquely 
^or  significantly  affect  these 
governments.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1531  et  seq.  is  not  required. 

2.  This  rule  would  not  produce  an 
unfunded  Federal  mandate  of  $100 
million  or  more  on  State,  local,  or  tribal 
governments  or  the  private  sector  in  any 
year,  i.e.,  it  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

E.  Takings  (Executive  Order  12630). 
In  accordance  with  Executive  Order 
12630,  the  rule  would  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  These  amendments  to  existing 
regulations  that  will  simplify  proof  of 
service,  codify  who  has  a  right  of 
appeal,  make  BLM  wildfire  management 
decisions  effective  immediately,  and 
expedite  review  of  those  decisions  will 
have  no  effect  on  property  rights. 

F.  Federalism  (Executive  Order 
13132).  In  accordance  with  Executive 
Order  13132,  these  proposed  regulations 
do  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  There  is  no 
foreseeable  effect  on  states  frt)m 
simplifying  proof  of  service,  codifying 
who  has  a  right  of  appeal,  making  BLM 
wildfire  management  decisions  effective 
immediately,  and  expediting  review  of 
those  decisions.  A  Federalism 
Assessment  is  not  required. 

G.  Civil  Justice  Reform  (Executive 
Order  12988).  In  accordance  with 
Executive  Order  12988,  the  Office  of  the 
Solicitor  has  determined  that  this  rule 
would  not  unduly  burden  the  judicial 
system  and  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 
This  rule,  because  it  merely  simplifies 
proof  of  service,  codifies  who  has  a  right 
of  appeal,  makes  BLM  wildfire 
management  decisions  effective 
immediately,  and  expedites  review  of 
those  decisions  will  not  burden  either 
administrative  or  judicial  tribunals. 

H.  Paperwork  Reduction  Act.  These 
regulations  do  not  require  an 
information  collection  from  10  or  more 
parties,  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  has  not 
been  prepared  and  has  not  been 
approved  by  the  Office  of  Policy 
Analysis.  These  proposed  regulations 
simplify  proof  of  service,  codify  who 
has  a  right  of  appeal,  make  BLM 
wildfire  management  decisions  effective 
immediately,  and  expedite  review  of 
those  decisions.  They  do  not  require  the 
public  to  provide  information. 


77014  r?deral  Register / Vol.  67,  No.  241 /Monday,  December  16,  2002 / Proposed  Rules 


I.  National  Environmental  Policy  Act. 
The  Department  has  analyzed  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq..  Council 
on  Environmental  Quality  (CEQ) 
regulations,  40  CFR  Part  1500.  and  the 
Department  Manual  (DM).  CEQ 
regulations,  at  40  CFR  1508.4,  define  a 
"categorical  exclusion"  as  a  category  of 
actions  that  the  Department  has 
determined  ordinarily  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  The  regulations  further 
direct  each  department  to  adopt  NEPA 
procedures,  including  categorical 
exclusions.  40  CFR  1507.3.  The 
Department  has  determined  that  the 
proposed  rule  is  categorically  excluded 
from  further  enviroimiental  analysis 
under  NEPA  in  accordance  with  516 
DM  2,  Appendix  1,  which  categorically 
excludes:  "[pjolicies,  directives, 
regulations  and  guidelines  of  an 
administrative,  financial,  legal, 
technical  or  procedural  nature."  In 
addition,  the  Department  has 
determined  that  none  of  the  exceptions 
to  categorical  exclusions,  listed  in  516 
DM  2,  Appendix  2,  applies  to  the 
proposed  rule.  The  proposed  rule  is  an 
administrative  and  procediu^  rule, 
relating  to  the  timing  of  the 
effectiveness  of  BLM  wildfire 
management  decisions  and  the 
Department's  administrative  appeals 
process.  The  rule  would  not  change  the 
requirement  that  projects  must  comply 
with  NEPA.  Therefore,  an 
environmental  assessment  or 
enviroiunental  impact  statement  under 
NEPA  is  not  required. 

I.  Executive  Order  13175. 
Consultation  and  Coordination  with 
Indian  Tribal  Governments.  As  required 
by  Executive  Order  13175  and  512  DM 
2,  the  Department  of  the  Interior  has 
evaluated  potential  effects  of  the 
proposed  rule  on  Federally  recognized 
Indian  tribes  and  has  determined  that 
there  are  no  potential  effects.  The 
proposed  rule  would  not  affect  Indian 
trust  resources;  it  simplifies  proof  of 
service,  codifies  who  has  a  right  of 
appeal,  makes  BLM  wildfire 
management  decisions  effective 
immediately,  and  expedites  review  of 
those  decisions. 

K.  Effects  on  the  Nation's  Energy 
Supply  (Executive  Order  1321 1).  In 
accordance  with  Executive  Order  13211, 
this  proposed  rule  would  not  have  a 
significant  effect  on  the  nation's  energy 
supply,  distribution,  or  use.  Simplifying 
proof  of  service,  codifying  who  has  a 
right  of  appeal,  making  BLM  wildfire 
management  decisions  effective 
immediately,  and  expediting  review  of 


those  decisions  will  not  affect  energy 
supply  or  consumption. 

L.  Clarity  of  this  Regulation. 
Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand,  including  answers  to  the 
following:  (1)  Are  the  requirements  in 
the  rule  clearly  stated?  (2)  Does  the  rule 
contain  technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  renumbered 
heading;  for  example,  §4.21  General 
provisions.)  (5)  Is  the  description  of  the 
rule  in  the  SUPPLEMENTARY  tNTORMATION 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  (6) 
What  else  could  we  do  to  make  the  rule 
easier  to  understand?  Please  send  a  copy 
of  any  comments  that  concern  how  we 
could  make  this  rule  easier  to 
understand  to:  Office  of  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229,  1849  C  Street,  NW., 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec®ios.  doi.gov. 

M.  Author.  The  principal  author  of 
this  proposed  rule  is  Will  A.  Irwin, 
Administrative  Judge,  Inferior  Board  of 
Land  Appeals,  assisted  by  Michael 
Hickey  and  Amy  Sosin,  Office  of  the 
Solicitor,  and  Michael  H.  Schwartz, 
Bureau  of  Land  Management, 
Department  of  the  Interior. 

List  of  Subiects 

43  CFR  Part  4 

Administrative  practice  and 
procedure.  Grazing  lands.  Public  lands. 

43  CFR  Part  4100 

Administrative  practice  and 
procedure.  Grazing  lands.  Livestock, 
Penalties,  Range  management.  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  5000 

Administrative  practice  and 
procedure.  Forests  and  forest  products. 
Public  lands. 

For  the  reasons  set  forth  in  the 
preamble,  part  4.  subpart  E.  and  subpart 
5003  of  Title  43  of  the  Code  of  Federal 
Regulations  are  proposed  to  be 
amended,  and  subpart  4190  of  Title  43 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  added,  as  set  forth 
below: 


Dated:  December  10.  2002. 
Robert  S.  More, 
Director.  Office  of  Hearings  and  Appeals. 

Dated:  December  10,  2002. 
Rebecca  W.  Watson, 
Assistant  Secretary  of  the  Interior. 

43  CFR  SuMitI*  A— Offic*  Of  th*  SM»«tary 
of  ttM  Intarior 

PART  4— {AMENDED] 

Subpart  E — Special  Rules  Applicable 
to  Public  Land  Hearings  and  Appeals 

1.  The  authority  for  43  CFR  Part  4, 
Subpart  E,  continues  to  read: 

Authority:  Sections  4.470  to  4.478  also 
issued  under  authority  of  sec.  2.  48  Stat. 
1270;  43  U.S.C.  315a. 

2.  In  §  4.401,  revise  paragraph  (c)(2)  to 
read  as  follows: 

14.401    Documents. 

•        •        *        *        * 

(c)»  *   • 

(2)  A  party  or  its  representative  must 
sign  a  written  statement  at  the 
conclusion  of  any  document  that  a  party 
must  serve  under  the  regulations  in  this 
part  certifying  that  service  has  been  or 
will  be  made  in  accordance  with  the 
applicable  rules  and  specifying  the  date 
and  maimer  of  such  service. 


3.  In  §4.410,  redesignate  paragraph 
(b)  as  (e)  and  add  paragraphs  (b),  (c), 
and  (d)  to  read  as  follows: 

f  4.410    Who  may  appeal. 


(b)  A  party  to  a  case,  as  set  forth  in 
paragraph  (a)  of  this  section,  is  one  who 
has  taken  action  that  is  the  subject  of  the 
decision  on  appeal,  is  the  object  of  that 
decision,  or  has  otherwise  participated 
in  the  process  leading  to  the  decision 
under  appeal,  e.g.,  by  filing  a  mining 
claim  or  application  for  use  of  public 
lands,  by  commenting  on  an 
environmental  document,  or  by  filing  a 
protest  to  a  proposed  action. 

(c)  To  the  extent  applicable,  a  party  to 
a  case,  as  set  forth  in  paragraph  (a)  of 
this  section,  may  raise  on  appeal  only 
those  issues  raised  in  its  prior 
participation. 

(d)  A  party  to  a  case  is  adversely 
affected,  as  set  forth  in  paragraph  (a)  of 
this  section,  when  that  party  has  a 
legally  cognizable  interest,  and  the 
decision  on  appeal  has  caused,  or  will 
cause,  injury  to  that  interest 

*        *        *        •        • 

4.  Section  4.416  is  added  to  read  as 
follows: 
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§  4.41 6    Appeals  of  wildfire  managentent 
decisions. 

The  Interior  Board  of  Land  Appeals 
must  decide  appeals  from  BLM 
decisions  under  §4190.1  and  §  5003.1(b) 
of  this  title  within  60  days  after  all 
pleadings  have  been  filed. 

5.  In  §  4.422,  revise  paragraph  (c)(2)  to 
read  as  follows: 

§4.422    Documents. 


(c)  *  *  * 

(2)  A  party  or  its  representative  must 
sign  a  written  statement  at  the 
conclusion  of  any  document  that  the 
party  must  serve  imder  the  regulations 
in  this  part  certifying  that  service  has 
been  or  will  be  made  in  accordance  with 
the  applicable  rules  and  specifying  the 
date  and  manner  of  such  service. 
*        «        »        *        * 

'  6.  In  §  4.450-5,  revise  the 
introductory  paragraph  to  read  as 
follows: 

S  4.450-5    Service. 

The  complaint  must  be  served  upon 
every  contestee  in  the  manner  provided 
in  §  4.422(c)(1).  Proof  of  service  must  be 
made  in  the  manner  provided  in 
§  4.422(c)(2).  In  certain  circumstances, 
service  may  be  made  by  publication  as 
provided  in  paragraph  (b)(1)  of  this 
section.  When  the  contest  is  against  the 
heirs  of  a  deceased  entryman,  the  notice 
must  be  served  on  each  heir.  If  tbe 
person  to  be  personally  served  is  an 
infant  or  a  person  who  has  been  legally 
adjudged  of  unsound  mind,  service  of 
notice  must  be  made  by  delivering  a 
copy  of  the  notice  to  the  legal  guardian 
or  committee,  if  there  is  one,  of  such 
infant  or  person  of  unsound  mind.  If 
there  is  no  guardian  or  committee,  then 
service  must  be  by  delivering  a  copy  of 
the  notice  to  the  person  having  the 
infant  or  person  of  unsound  mind  in 
charge. 


43  CFR  Chapter  II— Bureau  of  Land 
Management,  Department  of  the  interior 

PART  4100— GRAZING 
ADMiNISTRATIOK-EXCLUSIVE  OF 
ALASKA 

7.  The  authority  citation  for  part  4100 
continues  to  read: 

Authority:  43  U.S.C.  315,  315a-315r, 
1181d,  1740. 

8.  Add  subpart  4190,  consisting  of 
§4190.1,  to  read  as  follows: 


Subpart  4190— Effect  of  wildfire 
management  decisions 

§  4190.1    Effect  of  wildfire  management 
decisions. 

(a)  Notwithstanding  the  provisions  of 
43  CFR  4.21.  BLM  rangeland  wildfire 
management  decisions  are  in  immediate 
full  force  and  effect.  Wildfire 
management  includes  but  is  not  limited 
to: 

(1)  Fuel  reduction  or  fuel  treatment 
such  as  prescribed  burns  and 
mechanical,  chemical,  and  biological 
thinning  methods;  and 

(2)  Projects  to  stabilize  and 
rehabilitate  lands  affected  by  wildfire. 

(b)  The  Interior  Board  of  Land 
Appeals  will  issue  a  decision  on  the 
merits  of  an  appeal  of  a  wildfire 
management  decision  under  paragraph 

(a)  of  this  section  within  the  time  limits 
prescribed  in  43  CFR  4.416. 

PART  5000— ADMINISTRATION  OF 
FOREST  MANAGEMENT  DECISIONS 

9.  The  authority  citation  for  part  5000 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1181(a):  43  U.S.C. 
1701;  30  U.S.C.  601  et  seq: 

Subpart  SOO^-Administrative 
Remedies 

10.  Revise  §  5003.1  to  read  as  follows: 
§  5003.1    Effect  of  decisions. 

(a)  Filing  a  notice  of  appeal  under  part 
4  of  this  title  does  not  automatically 
suspend  the  effect  of  a  decision 
governing  or  relating  to  forest 
management  as  described  under 
§§5003.2  and  5003.3. 

(b)  Notwithstanding  the  provisions  of 
43  CFR  4.21,  BLM  wildfire  management 
decisions  made  under  this  part  and 
parts  5400  through  5510  of  this  chapter 
are  in  immediate  full  force  and  effect. 
Wildfire  management  includes  but  is 
not  limited  to: 

(1)  Fuel  reduction  or  fuel  treatment 
such  as  prescribed  bums  and 
mechanical,  chemical,  and  biological 
thinning  methods;  and 

(2)  Projects  to  stabilize  and 
rehabilitate  lands  affected  by  wildfire. 

(c)  The  Interior  Board  of  Land 
Appeals  will  issue  a  decision  on  the 
merits  of  an  appeal  of  a  wildfire 
management  decision  under  paragraph 

(b)  of  this  section  within  the  time  limits 
prescribed  in  43  CFR  4.416. 

[FR  Doc.  02-31575  Filed  12-11-02;  3:00  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration  (NHTSA) 

49  CFR  Part  533 

[Docket  No.  2002-11419;  Notice  2] 

RIN  2127-AI70 

Light  Truck  Average  Fuel  Economy 
Standards  Model  Years  2005-07 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking.  ' 

SUMMARY:  This  document  proposes  the 
establishment  of  corporate  average  fuel 
economy  standards  for  light  trucks, 
pursuant  to  49  U.S.C.  chapter  329, 
manufactured  in  model  years  (MY)  2005 
through  2007.  The  agency  is  proposing 
to  set  the  standard  for  light  trucks  at 
21.0  mpg  for  MY  2005,  21.6  mpg  for  MY 
2006  and  22.2  mpg  for  MY  2007. 
DATES:  Comments  must  be  received  on 
or  before  February  14,  2003. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Comments  may 
also  be  submitted  to  the  docket 
electronically  by  logging  onto  the 
Dockets  Management  System  Web  site 
at  http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electronically. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues,  call  Ken  Katz,  Lead 
Engineer,  Fuel  Economy  Division, 
Office  of  Planning  and  Consumer 
Standards,  at  (202)  366-0846,  facsimile 
(202)  493-2290,  electronic  mail 
kkatz@nhtsa.dot.gov. 
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D.  Other  Manufacturers 

IV.  Maximum  Feasible  Average  Fuel 

Economy  Considerations 

V.  Technological  Feasibility 

A.  General  Motors 

B.  Ford 

C.  DaimlerChrysler 

VI.  Economic  Practicability 
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A.  Costs  to  the  Manufacturers 

B.  Benefits  to  Society  from  this  Proposal 

C.  Ck)m|jarison  of  Estimated  Industry  Ck)sts 
to  Estimated  Societal  Benefits 

VII.  The  Effect  Of  Other  Government 
Regulations  On  Fuel  Economy 

A.  Federal  Motor  Vehicle  Safety  Standards 
i.  FMVSS  138.  tire  pressure  monitoring 

systems 
ii.  FMVSS  139,  tire  upgrade 
iii.  FMVSS  201,  occupant  protection  in 

interior  impact 
iv.  FMVSS  202,  head  restraints 
V.  FMVSS  208,  occupant  crash  protection 
vi.  FMVSS  225,  child  r^traint  anchorage 

systems 
vii.  FMVSS  301,  fuel  system  integrity 

B.  Federal  Motor  Vehicle  Emissions 
Standards 

i.  Tier  2  Requirements 
ii.  Onboard  Refueling  Vapor  Recovery 
iii.  Supplemental  Federal  Test  Procedure 
iv.  California  Air  Resources  Board  LEV  II 
and  Section  177  States 

VIII.  The  Need  of  The  Nation  To  Conserve 
Energy 

IX.  Rulemaking  Analyses  and  Notices 
X.  Comments 

I.  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act  (EPCA).  The  Act 
established  an  automotive  fuel  economy 
regulatory  program  by  adding  Title  V, 
"Improving  Automotive  Efficiency."  to 
the  Motor  Vehicle  Information  and  Cost 
Saving  Act.  Title  V  has  been  amended 
from  time  to  time  and  codified  without 
substantive  change  as  Chapter  329  of 
title  49,  United  States  Code.  Chapter  329 
provides  for  the  issuance  of  average  fuel 
economy  standards  for  passenger 
automobiles  and  automobiles  that  are 
not  passenger  automobiles  (light  trucks). 

Section  32902(a)  of  chapter  329  states 
that  the  Secretary  of  Transportation 
shall  prescribe  by  regulation  corporate 
average  fuel  economy  (CAFE)  standards 
for  light  trucks  for  each  model  year. 
That  section  also  states  that  "(ejach 
standard  shall  be  the  maximum  feasible 
average  fuel  economy  level  that  the 
Secretary  decides  the  manufacturers  can 
achieve  in  that  model  year."  The 
Secretary  has  delegated  the  authority  to 
implement  the  automotive  fuel  economy 
program  to  the  NHTSA  Administrator. 
49  CFR  1.50(f). 

The  first  light  truck  fuel  economy 
standards  were  established  for  MY  1979 
and  applied  to  light  trucks  with  Gross 
Vehicle  Weight  Ratings  (GVWR)  up  to 
6000  pounds.  Beginning  with  MY  1980. 
NfHTSA  raised  this  GVWR  ceiling  to 
8500  pounds.  For  MYs  1979-1981, 
NHTSA  established  separate  standards 
for  two-wheel  drive  (2WD)  and  four- 
wheel  drive  {4WD)  light  trucks,  without 
a  "combined"  standard  blending  the 


two  together.  Beginning  with  MY  1982, 
NHTSA  established  a  combined 
standard,  plus  optional  2WD  and  4WD 
standards.  After  MY  1991.  NHTSA 
dropped  the  optional  2WD  and  4WD 
standards.  During  MYs  1980-1995, 
NHTSA  also  required  U.S.  light  truck 
manufacturers'  "captive  imports"  to  be 
separated  from  their  other  truck  models 
in  determining  compliance  with  CAFE 
standards.  The  following  table  lists  the 
"combined"  standards  established  since 
MY  1982: 


Model  year 

CAFE  standard 

("vg) 

MY  1982  

17.5 

MY  1983  

19.0 

MY  1984  

20.0 

MY  1985  

19.5 

MY  1986  

20.0 

MY  1987  

20.5 

MY  1988  

20.5 

MY  1989    

20.5 

MY  1990  

20.0 

MY  1991   

20.2 

MY  1992  

20.2 

MY  1993  

20.4 

MY  1994  

20.5 

MY  1995  

20.6 

MY  1996-2004      

20.7 

In  1994,  the  agency  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  outlining  NHTSA's  intention  to 
set  standards  for  some,  or  all,  of  the 
model  years  from  1998  to  2006.  59  FR 
16324  (April  6,  1994). 

On  November  15,  1995,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
FY  1996  was  enacted.  Pub.  L.  104-50. 
Section  330  of  that  Act  provided: 

None  of  the  funds  in  this  Act  shall  be 
available  to  prepare,  propose,  or  promulgate 
any  regulations  *   *   *  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  *   *   *  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section. 

We  then  issued  a  notice  of  proposed 
rulemaking  (NPRM)  limited  to  MY  1998. 
proposing  to  set  the  light  truck  CAFE 
standard  for  that  year  at  20.7  mpg,  the 
same  standard  as  had  been  set  for  MY 
1997.  61  FR  145  Oanuary  3,  1996).  This 
20.7  mpg-standard  was  adopted  by  a 
final  rule  issued  on  March  29,  1996.  61 
FR  14680  (April  3,  1996). 

On  September  30,  1996,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
FY  1997  was  enacted.  Public.  Law.  104- 
205.  Section  323  of  that  Act  included 
the  same  language  on  CAFE  standards 
as  that  of  Section  330  of  the  FY  1996 
Appropriations  Act.  The  agency 
followed  the  same  process  as  the  prior 


year  and  established  a  MY  1999  light 
truck  CAFE  standard  of  20.7  mpg,  the 
same  standard  that  had  been  set  for  MYs 
1997  and  1998. 

Because  the  same  limitation  on  the 
setting  for  CAFE  standards  was 
included  in  the  Appropriations  Ac^  for 
each  of  FYs  1998-2001,  the  agency 
followed  that  same  procedure  during 
those  fiscal  years  and  did  not  issue  any 
NPRMs  in  the  series  of  rulemakings  we 
conducted  to  establish  the  light  truck 
fuel  economy  standards  for  MYs  2000- 
2003.  The  agency  concluded  in  those 
rulemakings,  as  it  had  when  setting  the 
MY  1999  standard,  that  the  restrictions 
contained  in  the  Appropriations  acts 
prevented  the  issuance  of  any  standards 
other  than  the  standard  set  for  the  prior 
model  year.  The  agency  also  determiped 
that  issuing  an  NPRM  was  unnecessary 
and  contrary  to  the  public  interest 
because  there  was  no  other  course  of 
action  available  to  it. 

The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  for  FY  2001  was  enacted  on  October 
23.  2000.  Public  Law  106-346.  This  law 
provided  appropriations  for  the 
Department  of  Transportation  for  FY 
2001,  and  is  the  law  under  which  we 
issued  the  light  truck  CAFE  standard  for 
MY  2003.  While  Section  320  of  that  Act 
contained  a  restriction  on  CAFE 
rulemaking  identical  to  that  contained 
in  prior  appropriation  acts,  the 
conference  committee  report  for  that  act 
directed  that  NHTSA  fund  a  study  by 
National  Academy  of  Sciences  (NAS)  to 
evaluate  the  effectiveness  and  impacts 
of  CAFE  standards  (H.R,  Conf.  Rep.  No. 
106-940,  at  117-118). 

The  NAS  submitted  its  report  to  the 
Department  of  Transportation  on  July 
30,  2001 .  The  final  report  was  released 
in  January  2002.  The  report  concludes 
that  technologies  exist  that  could 
significantly  increase  passenger  car  and 
light  truck  fuel  economy  within  15 
years.  However,  their  development 
cycles — as  well  as  future  economic, 
regulatory,  safety  and  consumer 
preferences — will  influence  the  extent 
to  which  these  technologies  appear  in 
the  U.S.  market. 

All  but  two  members  of  the  NAS 
committee  noted:  "the  downweighting 
and  downsizing  that  occurred  in  the  late 
1970s  and  early  1980s,  some  of  which 
was  due  to  CAFE  standards,  probably 
resulted  in  an  additional  1300  to  2600 
traffic  fatalities  in  1993."  (NAS,  pp.  3 
and  111.)  Specifically,  "to  the  extent 
that  the  size  and  weight  of  the  fleet  have 
been  constrained  by  CAFE  requirements 
*  *  *  those  requirements  have  caused 
more  injuries  and  fatalities  on  the  road 
than  would  otherwise  have  occurred." 
(NAS,  p.  29). 
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The  NAS  found  that  to  minimize 
financial  impacts  on  manufacturers, 
their  suppliers,  their  employees  and 
consumers,  sufficient  lead-time 
(consistent  with  normal  product  life 
cycles)  should  be  given  when 
considering  increases  in  CAFE 
standards.  The  report  stated  that  there 
are  advanced  technologies  that  could  be 
employed,  without  negatively  affecting 
the  automobile  industry,  if  sufficient 
lead-time  were  provided  to  the 
manufacturers.  In  the  NAS'  view,  the 
selection  of  future  fuel  economy 
standards  will  require  uncertain  and 
difficult  trade-offs  among  environmental 
benefits,  vehicle  safety,  cost,  energy 
independence,  and  consumer 
preferences.  It  also  suggests  that 
changing  the  CAFE  regulatory  program 
to  one  based  on  vehicle  attributes,  such 
as  weight,  and  allowing  "credit  trading" 
could  eliminate  the  current  CAFE 
program's  encouragement  of 
downweighting  or  the  production  and 
sale  of  more  small  cars,  and  also  would 
reduce  costs.  (NAS,  pp.  5, 113) 
Recognizing  the  many  trade-offs  that 
must  be  considered  in  setting  fuel 
economy  standards,  the  committee  took 
no  position  on  what  the  appropriate 
CAFE  standards  should  be  for  futxire  ■ 
years.  In  February  2002,  Secretary 
Mineta  asked  Congress  "to  provide  the 
Department  of  Transportation  with  the 
necessary  authority  to  reform  the  CAFE 
program,  guided  by  the  NAS  report's 
suggestions." 

In  a  letter  dated  July  10,  2001, 
Secretary  of  Transportation  Mineta 
asked  the  House  and  Senate 
Appropriations  Committees  to  lift  the 
restriction  on  the  agency  spending 
funds  for  the  purposes  of  improving 
CAFE  standards.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  FY  2002  (Pub.  L. 
107-87)  was  enacted  on  December  18, 
2001,  and  does  not  contain  a  provision 
restricting  the  Secretary's  authority  to 
prescribe  fuel  economy  standards. 

To  prepare  any  fuel  economy 
standard,  the  agency  must  collect 
information  relating  to  prospective 
CAFE  levels,  analyze  and  weigh  the 
information  in  light  of  the  statutory 
criteria  for  determining  the  "maximum 
feasible"  average  fuel  economy  level, 
and  incorporate  this  information  and 
analysis  into  a  rulemaking  action  to  set 
the  standard,  with  opportunity  for 
notice  and  comment.  As  NHTSA  was 
unable  to  spend  any  funds  by  virtue  of 
Section  320  of  the  FY  2001 
Appropriations  Act  and  the  predecessor 
restrictions  in  earlier  Appropriations 
Acts,  it  was  not  able  to  prepare  the 
factual  or  analytical  foundation 
necessary  for  rulemaking  to  establish 


new  CAFE  levels  from  September  1995 
to  December  2001. 

When  issuing  our  January  2002 
proposal  to  establish  the  MY  2004 
standard  at  20.7  mpg  (67  FR  3470),  we 
noted  that  the  availability  of  funds  did 
not  translate  into  an  immediate  ability 
to  conduct  the  level  of  analysis  needed 
to  set  fuel  economy  standards.  Although 
a  number  of  commenters  reacted  to  this 
proposal  by  advocating  a  higher  MY 
2004  standard,  the  agency  dete:  nined, 
on  the  basis  of  the  limited  information 
available  and  the  proximity  to  the 
model  year,  to  set  the  MY  2004 
Standard  at  20.7  mpg  (67  FR  16052, 
April  4,  2002). 

On  February  7,  2002,  we  issued  a 
Request  for  Conmients  (67  FR  5767) 
seeking  data  on  which  we  could  base 
our  analysis  of  appropriate  CAFE 
standards  for  light  trucks  for  upcoming 
model  years.  We  also  sought  comments 
on  possible  reforms  to  the  CAFE 
program,  as  it  applies  to  both  passenger 
cars  and  light  trucks,  to  protect 
passenger  safety,  advance  fuel-efficient 
technologies,  and  obtain  the  benefits  of 
market-based  approaches. 

II.  Agency  Proposal 

This  notice  proposes  to  establish  an 
average  fuel  economy  standard  for  light - 
trucks  for  each  of  MYs  2005-07.  The 
agency  is  proposing  to  set.the  corporate 
average  fuel  economy  standard  for  light 
trucks  at  21.0  mpg  for  MY  2005,  21.6 
mpg  for  MY  2006  and  22.2  mpg  for  MY 
2007. 

After  receiving  comments  and 
reviewing  any  additionally  provided 
data,  we  may  decide  to  set  the  standards 
at  different  levels  than  those  proposed. 
Factual  uncertainties  that  could  result 
in  lower  standards  include  the 
possibility  that  planned  technological 
actions  may  not  achieve  anticipated  fuel 
economy  benefits  or  may  prove  to  be 
infeasible.  Similarly,  factual 
uncertainties  that  could  result  in  higher 
standards  include  the  possibility  that 
manufacturers  may  be  able  to  improve 
fuel  economy  in  their  fleets  by  further 
technological  advances  beyond  those 
currently  planned. 

We  believe  that  the  advent  of 
advanced  vehicle  technologies,  such  as 
hybrid  propulsion  systems  and 
advanced  diesel  engines,  will  allow  for 
the  development  of  advanced  fuel 
economy  should  they  permeate  the 
motor  vehicle  market.  Fuel  cell 
technology  has  the  capacity  over  the 
long  term  to  reframe  the  basic 
transportation  system.  While  we  are 
limited  today  in  setting  fuel  economy 
standards  for  the  relative  short  term  and 
within  the  constraints  of  the  current 
CAFE  statute,  we  will  continue  to 


support  and  encourage  the  development 
of  advanced  vehicle  technologies 
capable  of  substantial  fuel  economy 
improvements  and  a  market  structure  to 
support  them  through  efforts  like 
FreedomCAR,  continued  targeted 
research  dollars  and  consumer  tax 
incentives.  Consistent  with  the 
recommendations  of  the  NAS  report,  we 
intend  to  study  programmatic  CAFE 
alternatives  and  to  implement  those 
reforms  consistent  with  our  statutory 
authority  to  allow  for  greater 
improvements  in  fuel  economy  safely  in 
the  years  beyond  those  addressed  in  this 
proposal. 

The  proposal  is  a  significant  step 
toward  accomplishing  the  target  in  the 
conference  energy  bill  to  save  at  least  5 
billion  gallons  of  gasoline  from  MYs 
2006  through  MY  2012.  The  proposed 
increases  for  MYs  2006-2007  alone  will 
generate  more  than  3  billion  gallons  of 
gasoline  savings  compared  to  what 
would  be  used  by  those  vehicles  if  they 
only  achieved  the  current  fuel  economy 
standard  of  20.7  mpg.  Even  if  the 
standard  remained  at  22.2  mpg  for  MYs 
2008  through  2012,  approximately  8 
billion  gallons  of  gasoline  would  be 
saved  during  MYs  2006  through  2012. 

m.  Manufacturer  Projections  for  Model 
Years  2005-2007 

In  evaluating  manufacturers'  fuel 
economy  capabilities  for  MY  2005-07, 
we  have  analyzed  manufacturers' 
current  projections  and  underlying 
product  plans  and  considered  what,  if 
any,  additional  actions  the 
manufacturers  could  take  to  improve 
their  fuel  economy.  We  note  that 
although  manufacturers  may  receive 
credit  towards  their  CAFE  compliance 
by  placing  alternative  fuel  vehicles  into 
the  market,  the  statute  prohibits  us  from 
taking  such  benefits  into  consideration 
in  determining  the  maximum  feasible 
fuel  economy  standard. 

A.  General  Motors 

General  Motors'  (GM)  current  share  of 
the  light  truck  market  is  25.5%.  In  its 
May  2002  submission.  General  Motors 
projected  that  its  light  truck  fleet  would 
achieve  a  CAFE  level  of  between  18.7 
and  20.0  mpg  for  2005  MY,  between 
18.8  and  20.1  mpg  for  MY  2006  and 
between  19.1  and  20.8  mpg  for  MY 
2007.  Its  projections  include  sales  of 
GMC,  Chevrolet,  Pontiac.  Buick, 
Cadillac  and  Saturn  vehicles. 

B.  Ford 

Ford  Motor  Company  controls 
approximately  27.5%  of  the  light  truck 
market  in  the  United  States.  In  its  May 
2002  submission.  Ford  provided  data 
bom  which  the  agency  projects  its  light 
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truck  fleet  would  achieve  a  CAFE  level 
of  20.9  mpg  for  MY  2005,  21.6  for  MY 
2006  mpg  and  22.0  mpg  for  MY  2007. 
Its  data  include  sales  of  Ford  branded 
vehicles,  as  well  as  Lincoln,  Mercury, 
Mazda,  Land  Rover  and  Volvo  branded 
vehicles.  Ford  indicated  that  its 
estimates  of  fuel  economy 
improvements  are  typically  40  to  60 
percent  higher  than  the  corresponding 
improvements  of  actual  production 
vehicles,  thus  it  is  possible  that  Ford's 
current  product  plan  for  MY  2005-2007 
could  result  in  a  CAFE  level  for  its  light 
truck  fleet  of  up  to  0.5  mpg  less  per 
model  year. 

C.  DaimlerChrysler 

DaimlerChrysler  controls 
approximately  24.6  percent  of  the  light 
truck  market.  In  its  May  2002 
submission,  DaimlerChrysler  provided 
data  from  which  the  agency  projects  that 
its  light  truck  fleet  would  achieve  a 
CAFE  level  of  21.3  mpg  for  MY  2005, 
21.6  mpg  for  MY  2006  and  22.2  mpg  for 
MY  2007.  Its  data  includes  sales  of 
Chrysler,  Jeep,  Dodge,  Mercedes  and 
Mitsubishi  brand  vehicles. 
DaimlerChrysler  indicated  that  its  fuel 
economy  estimates  include  risks  that 
their  CAFE  projections  won't  be  met 
due  to  technology  issues,  product 
offerings,  consumer  acceptance,  future 
safety  regulations  and  the  economic 
climate.  These  risks  could  cause  the 
CAFE  level  for  DaimlerChrysler  light 


truck  fleet  to  be  approximately  0.4  to  0.7 
mpg  less  per  model  year. 

In  response  to  the  agency's  Request 
for  Comments,  DaimlerChrysler,  Ford 
and  General  Motors  clarifled  their 
public  commitments  relating  to  fuel 
economy  improvements  in  their 
vehicles.  Ford  clarified  its  July  27,  2000, 
announcement  that  it  planned  to 
increase  the  fuel  economy  of  its  sport 
utility  vehicle  fleet  by  25  percent  by  the 
2005  calendar  year.  Ford  stated  that  its 
plan  calls  for  a  significant  fuel  economy 
improvement  in  its  existing  fleet 
combined  with  the  introduction  of  new 
SUVs  with  higher  fuel  economy 
capabilities.  Ford  also  clarified  that  its 
commitment  uses  MY  2000  as  the  base 
year  and  that  the  increase  will  become 
effective  with  the  introduction  of  the 
MY  2006  vehicles  during  the  latter  half 
of  2005. 

General  Motors  stated  that  its  public 
annoimcement  did  not  refer  to  its 
average  fuel  economy  levels,  but  rather 
to  its  leadership  in  light  truck  fuel 
economy  and  its  intent  to  remain  the 
leader  over  the  next  five  years.  GM  also 
made  clear  that  its  leadership  relates  to 
the  manufacture  and  sale  of  more  fuel- 
efficient  light  trucks  as  measured 
through  model-to-model  comparisons  of 
comparable  vehicles. 

DaimlerChrysler  stated  that  it  is 
committed  to  improving  the  fuel 
efficiency  of  all  of  its  vehicles  and  that 
its  fleet  will  match  or  exceed  those  of 
other  full-line  manufacturers. 


D.  Other  Manufacturers 

Honda,  Toyota  and  Nissan  each 
provided  responses  to  all  or  many  of  the 
questions  posed  in  the  Request  for 
Comments.  All  three  of  these 
manufactiirers  provided  information 
regarding  a  variety  of  technologies  for 
improving  fuel  efficiency  that  they  plan 
on  incorporating  into  their  light  trucks 
by  the  2005  model  year.  For  the 
technologies  discussed,  they  provided 
the  estimated  fuel  economy  benefit, 
when  the  technology  would  be  available 
for  use,  its  potential  applications,  where 
it  is  currently  being  employed  on  their 
light  trucks,  and  the  estimated  costs 
associated  with  employing  the 
technology.  None,  however,  provided 
detailed  projections  regarding  their  MY 
2005-2010  product  plans  or  information 
regarding  vehicle  specifications  or 
estimated  fuel  economy  values  for  those 
model  years. 

A  number  of  foreign-based 
manufacturers  participating  in  the  U.S. 
market  did  not  submit  any  response  to 
our  Request  for  Comments.  Of  these 
companies,  which  include  BMW,  Isuzu, 
Volkswagen,  Hyundai,  Kia,  Suzuki,  and 
others,  only  Isuzu  sold  more  than 
100,000  light  trucks  in  the  2001  model 
year.  The  projected  MY  2001  CAFE 
values  and  production  for  all  light  truck 
manufacturers  other  than  GM,  Ford  and 
DaimlerChrysler  are  shown  in  following 
table: 


Manufacturer 


Toyota  

Nissan 

Honda  

Isuzu  

Kia 

BMW  

Hyundai 

Suzuki  

Volkswagen 


MY  2001 

CAFE. 

nipg 


22.1 
20.7 
24.9 
21.1 
22.9 
19.2 
25.2 
22.0 
20.5 


MY  2001  pro- 
duction, units 


647.416 

377,338 

252,430 

131,400 

58.000 

52,957 

47.000 

45.958 

10,183 


MY  2001  market 
share,  percent- 
age 


&9 
5^ 
3.5 

1.82 

0.80 

0.73 

0.652 

0.63 

0.14 


IV.  Maximuin  Feasible  Average  Fuel 
Economy  Considerations 

The  CAFE  statute  sets  forth  the 
parameters  within  which  the  agency  is 
required  to  establish  corporate  average 
fuel  economy  standards.  Section 
32902(a)  directs  the  Secretary  of 
Transportation  (who  has  delegated  this 
authority  to  the  NHTSA  Administrator) 
to  prescribe  by  regulation  average  fuel 
economy  standards  for  light  trucks  at 
least  18  months  before  the  beginning  of 
each  model  year,  and  provides  that 
"each  standard  shall  be  the  maximum 
feasible  average  fuel  economy  level  that 


the  Secretary  decides  the  manufacturers 
can  achieve  in  that  model  year."  The 
agency  is  required  to  consider  the 
factors  in  49  U.S.C.  32902(f)  when 
determining  the  "maximum  feasible" 
average  fuel  economy  standards  for  any 
given  model  year.  Although  the  EPCA 
does  not  include  motor  vehicle  safety  as 
an  express  statutory  criterion,  NHTSA 
may  consider  safety  in  accordance  with 
the  Administration's  emphasis  on  safety 
in  setting  CAFE  standards.  Motor 
vehicle  safety  has  long  been  recognized 
as  an  integral  part  of  the  agency's 
consideration  of  economic 
practicability,  and  this  rulemaking 


includes  consideration  of  the  safety 
implications  of  the  proposed  new 
standards  for  light  trucks. 

As  discussed  in  many  past  fuel 
economy  notices,  it  is  clear  from  the 
legislative  history  that  Congress 
intended  NHTSA  to  take  industry-wide 
considerations  into  accoimt  in 
determining  the  maximum  feasible 
average  fuel  economy  levels,  and  not  to 
limit  its  analysis  to  any  particular 
company's  ability  to  meet  the  standard. 
Consistent  with  die  mandate  that  the 
agency  consider  economic 
practicability,  the  agency  has 
determined  maximum  feasible  CAFE 
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standards  with  regard  to  the  projected 
capabilities  of  those  manufacturers 
whose  vehicles  constitute  a  substantial 
share  of  the  market. 

This  does  not  necessarily  mean  that 
CAFE  standards  will  be  set  at  the  level 
asserted  by  the  "least  capable 
manufacturer"  with  a  substantial  share 
of  the  market  (Ford,  GM  and 
DaimlerChrysler).  Instead,  it  means  that 
we  must  consider  the  statutory  factors 
with  regard  to  these  manufacturers, 
weighing  their  asserted  capabilities, 
product  plans  and  economic  conditions 
against  their  projected  capabilities,  the 
need  for  the  nation  to  conserve  energy 
and  the  effect  of  other  regulations 
(including  motor  vehicle  safety  and 
emissions  regulations)  and  other  public 
policy  objectives. 

This  approach  is  consistent  with  the 
Conference  Report  on  the  legislation 
enacting  the  CAFE  statute: 

Such  determination  [of  maximum  feasible 
average  fuel  economy  level)  should  take 
industry-wide  considerations  into  account. 
For  example,  a  determination  of  maximum 
feasible  average  fuel  economy  should  not  be 
keyed  to  the  single  manufacturer  that  might 
have  the  most  difficulty  achieving  a  given 
level  of  average  fuel  economy.  Rather,  the 
Secretary  must  weigh  the  benefits  to  the 
nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
manufacturers.  Such  difficulties,  however, 
should  be  given  appropriate  weight  in  setting 
the  standard  in  light  of  the  small  number  of 
domestic  manufacturers  that  currently  exist 
and  the  possible  implications  for  the  national 
economy  and  for  reduced  competition 
association  |sic|  with  a  severe  strain  on  any 
manufacturer.  *   *   * 

S.  Rep.  No.  94-516,  94th  Congress.  1st 
Sess.  154-155  (1975). 

The  agency  has  historically  included 
consideration  of  numerous  public 
policy  concerns,  whether  considered  as 
part  of  the  enimierated  factors  or  in 
addition  to  them.  For  example,  the 
agency  always  has  considered  the 
impact  of  the  average  fuel  economy 
standard  on  motor  vehicle  and 
passenger  safety.  As  the  United  States 
Court  of  Appeals  pointed  out  in 
upholding  NHTSA's  exercise  of 
judgment  in  setting  the  1987-1989 
passenger  car  standards,  "NHTSA  has 
always  examined  the  safety 
consequences  of  the  CAFE  standards  in 
its  overall  consideration  of  relevant 
factors  since  its  earliest  rulemaking 
under  the  CAFE  program."  See, 
Competitive  Enterprise  Institute  v. 
NHTSA  (CEII).  901  F.2d  107,  121  at 
n.lKDCCir.  1990). 

The  coiirts  have  routinely  affirmed 
the  agency's  authority  to  balance  all  of 
these  considerations  in  applying  the 
statutory  factors  and  have  consistently 
upheld  NHTSA's  conclusions.  See,  e.g.. 


Center  for  Auto  Safety  v.  NHTSA,  793 
F.2d  1322  (CAS  /7)(D.C.  Cir.  1986) 
(administrator's  consideration  of  market 
demand  as  component  of  economic 
practicability  found  to  be  reasonable); 
PuWjc  Citizen  v.  NHTSA,  848  F.2d  256 
(D.C  Cir.l988)(Congi:ess  established 
broad  guidelines  in  the  fuel  economy 
statutes;  agency's  decision  to  set  lower 
standard  a  reasonable  accommodation 
of  conflicting  policies);  CEI  I,  901  F.2d 
107  (D.C.  Cir.l990)(agency  setting  of 
fuel  economy  standards  and 
considerations  of  safety  impacts 
upheld). 

We  have  tentatively  concluded  that 
this  proposal  is  within  the  technological 
feasibility  and  economic  practicability 
of  the  primary  contributors  to  the  light 
truck  market,  is  capable  of  being  met 
without  substantial  product  restrictions, 
vehicle  weight  reduction  or  adverse 
effects  on  air  quality,  and  will  enhance 
the  ability  of  the  nation  to  conserve  fuel 
consumption  and  reduce  its  dependence 
on  foreign  oil. 

We  anticipate  that  hybrid  vehicles 
and  advanced  diesel  engines  will  b^in 
to  permeate  the  motor  vehicle  market 
and  enhance  the  overall  fuel  efficiency 
of  the  vehicle  fleet.  We  seek  comments 
on  the  availability  of  advanced 
technology  vehicles  both  during  the 
2005-2007  MY  time  frame  and  beyond, 
and  on  CAFE-related  mechanisms, 
available  under  current  statutory 
authority  or  through  reformed  CAFE 
standards  that  may  require  new 
statutory  authority,  through  which  the 
government  can  encourage  and  augment 
the  incorporation  of  these  vehicles  into 
the  fleet. 

V.  Technological  Feasibility 

Using  the  data  submitted  in  response 
to  our  Request  for  Comments,  we 
believe  that  some  manufacturers  may  be 
able  to  achieve  CAFE  performance 
better  than  they  currently  project.  The 
agency's  analysis  of  CAFE  capability 
involves  technological  improvement 
and  the  potential  to  limit  growth  in 
horsepower/weight  ratios.^  Although 
the  agency's  analysis  includes  the 
possibility  that  manufacturers  may  limit 
growth  in  horsepower/ weight  ratios,  we 
believe  that  manufacturers  will  meet  the 
proposed  CAFE  levels  without  any 


'  This  analysis  is  based  on  the  information 
provided  in  response  to  our  Request  for  Comments. 
A  more  detailed  discussion  of  these  issues  is 
contained  in  the  agency's  Preliminary  Economic 
Assessment  (PEA),  which  has  been  placed  in  the 
docket  for  this  notice.  Some  of  the  information 
included  in  the  PEA.  including  the  details  of 
manufacturers'  future  product  plans,  has  been 
determined  by  the  Agency  to  l>e  confidential 
business  information  the  release  of  which  could 
cause  competitive  harm.  The  public  version  of  the 
PEA  omits  the  confidential  information. 


meaningful  deviation  from  the  planned 
performance  and  weight  of  their 
vehicles.  Additionally,  we  do  not  expect 
any  manufacturers  to  engage  in  any 
meaningfid  type  of  mix  shifting  to  meet 
these  standards,  other  than  those 
already  being  planned.  The  agency's 
analysis  assumes  manufacturers  will  not 
reduce  vehicle  weight  in  order  to 
comply  with  the  proposed  new 
standard.  Under  this  approach,  our 
CAFE  standards  will  not  adversely 
affect  motor  vehicle  safety.  However,  we 
invite  comments  on  this  approach. 
Commenters  are  asked  to  provide  data 
and  analysis  on  the  possibility  or 
likelihood  that  manufacturers  will 
comply  with  these  new  standards  by 
reducing  vehicle  weight  and.  if  so,  die 
safety  consequence  of  weight  reduction. 

The  Preliminary  Economic 
Assessment  (PEA)  discusses  in  detail 
fuel  efficiency  enhancing  technologies 
expected  to  be  available  during  the  MY 
2005-2007  time  period.  Some  of  the 
technologies  discussed  in  the  PEA  have 
been  used  for  over  a  decade  (e.g., 
overhead  camshafts,  engine  friction 
reduction,  and  low  friction  lubricants). 
Some  have  only  recently  been 
incorporated  into  passenger  cars,  (e.g.. 
5-speed  and  6-speed  automatic 
transmissions  and  variable  valve 
timing).  Some  have  been  under 
development  for  a  number  of  years  but 
have  not  been  produced  in  quantity  for 
an  extended  period  (e.g.,  cylinder 
deactivation,  variable  valve  lift  and 
timing,  continuously  variable 
transmission  (CVT),  integrated  starter/ 
generator,  advanced  diesels  and  hybrid 
drive-trains). 

The  agency  has  analyzed  potential 
technological  improvements  to  the 
product  offerings  for  each  manufacturer 
with  a  significant  share  of  the  light  truck 
market.  As  indicated  above.  Ford, 
General  Motors  and  DaimlerChrysler  are 
the  dominant  manufacturers  in  the  light 
truck  segment.  In  comparison,  Toyota. 
Honda  or  Nissan  do  not  manufacture  a 
substantial  share  of  the  light  trucks  sold 
in  the  U.S.  We  also  note  Aat  lanlike  the 
domestic  manufacturers,  none  of  the 
foreign  manufacturers  of  trucks 
provided  detailed  responses  to  our  prior 
request  for  comments. 

Because  Ford,  General  Motors  and 
DaimlerChrysler  each  have  a  substantial 
share  of  the  light  truck  market,  we 
focused  our  analysis  on  their 
capabilities.  Historically,  the  agency  has 
premised  its  analysis  of  economic 
practicability  on  what  level  each 
manufacturer  with  a  substantial  share  of 
the  market  could  achieve  without 
needing  to  engage  in  product  restriction 
(with  a  potentially  adverse  effect  on  jobs 
and  consimier  choice)  or  weight 
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reductions  (with  a  potentially  adverse 
effect  on  safety).  The  limit  of  economic 
practicability  has  been  considered  to  be 
that  of  the  least  capable  manufacturer 
with  a  substantial  share  of  the  relevant 
market  because  the  CAFE  program  seeks 
to  find  the  maximum  level  of  fuel 
economy  achievable  without  impeding 
American  jobs  or  motor  vehicle  safety. 

To  define  the  maximimi  CAFE  level 
that  will  not  lead  to  adverse 
consequences,  we  reviewed  in  detail  the 
confidential  product  plans  provided  by 
the  major  contributors  to  the  market  and 
assessed  their  technological  capabilities. 
By  doing  so,  we  are  able  tentatively  to 
determine  the  extent  to  which  each  can 
enhance  their  fuel  economy 
performance  using  available  technology. 

In  examining  the  potential  for 
improvements  in  light  truck  fuel 
economy,  we  considered  potential 
technological  improvements  using  a 
three-stage  analysis  in  which  different 
improvements  in  efficiency  are  applied 
to  the  light  truck  fleet  at  different  times. 
Technologies  that  were  reported  by  a 
particular  manufactiu-er  to  be  available 
for  use  in  MY  2005  or  earlier — but  were 
not  necessarily  being  applied  by  that 
manufacturer — are  regarded  in  NHTSA's 
analysis  as  "Stage  1"  technologies. 
Other  technologies,  including  potential 
transmission  and  engine  improvements, 
that  some  manufactiirers  indicated  were 
part  of  planned  production  programs 
were  designated  as  "Stage  2" 
improvements.  Finally,  improvements 
in  efficiency  garnered  by  replacing 
plaimed  sales  of  vehicles  equipped  with 
6.0L  or  larger  engines  to  almost 
identical  models  equipped  with  5.3L  or 
larger  engines  was  designated  as  "Stage 
3."  To  repeat,  none  of  the  efficiency 
improvements  envisioned  in  our 
analysis  involved  significant  changes  in 
vehicle  mass  or  size. 

Ovir  analysis  does  not  incorporate  a 
rigid  methodology  to  achieve  the 
proposed  levels  of  fuel  economy.  For 
instance,  we  estimate  that  replacing  an 
overhead  valve  engine  with  a  multi- 
valve  overhead  camshaft  engine  of  the 
same  displacement  and  replacing  a  4- 
speed  automatic  transmission  with  a  5- 
or  6-speed  automatic  transmission  offer 
about  the  same  potential  level  of 
improvement.  One  of  them  may  be  more 
attractive  to  a  particular  manufacturer 


because  of  its  cost,  ease  of 
manufacturing,  or  the  model  lines  to 
which  it  would  apply.  Nor  does  this 
analysis  include  the  many  minor  types 
of  improvements  in  electronic  controls 
and  engine  valving  that  could  provide 
further  fuel  economy  gains.  These  are 
omitted  because  it  is  difficult  to 
definitively  determine  which  of  these 
technologies  will  be  included  in  the 
models  that  manufacturers  plan  to 
produce  in  MY  2005-2007. 

A.  General  Motors 

In  its  submission,  General  Motors 
described  a  variety  of  technologies  that 
could  be  used  to  improve  fuel  economy. 
For  each  such  technology,  CM  included 
its  estimated  fuel  economy  benefit,  the 
basis  for  that  estimate,  whether  the 
benefit  was  direct  or  interactive,  a 
description  of  how  the  technology 
works  and  how  it  increases  fuel 
economy,  when  the  technology  would 
be  available  for  use,  its  potential 
applications,  where  it  is  currently 
employed  in  GM's  light  truck  fleets, 
where  the  technology  could  potentially 
be  used,  risks  in  employing  the 
technology,  and  potential  impacts  on 
noise,  vibration  and  harshness  (NVH), 
safety,  emissions,  cargo  and  towing 
capacity. 

The  agency  relied  on  these 
descriptions  in  determining  which  Stage 
1  technologies  GM  could  employ  in 
MYs  2005-2007  to  enhance  its  fuel 
economy  performance.  Our  analysis 
indicates  that  GM  could  employ  five 
technologies  by  MY  2005  in  certain 
parts  of  its  light  truck  fleet  with  an 
additional  three  technologies  employed 
in  certain  parts  of  its  light  truck  fleet  by 
MY  2006.  The  five  technologies  would 
carry  over  to  MY  2006-2007,  while  the 
additional  three  technologies  would 
carry  over  to  MY  2007.  All  of  these 
teclmologies  would,  in  NHTSA's  view, 
continue  to  be  used  in  future  model 
years.  We  also  used  the  numbers 
provided  by  GM  for  percentage  increase 
in  fuel  economy  in  calculating  the 
possible  fuel  economy  increase 
attributable  to  each  of  these 
technologies. 

To  determine  which  Stage  2 
technologies  GM  could  employ,  on 
which  vehicles  and/or  engines  they 
could  be  employed,  and  when  they 


could  be  employed,  NHTSA  relied  on 
its  own  engineering  judgment  and  the 
submissions  bom  other  manufacturers. 
In  looking  at  these  submissions,  together 
with  what  GM  provided,  NHTSA  has 
analyzed  which  Stage  2  technologies 
could  be  applied  to  GM's  light  truck 
fleet  for  MYs  2005-2007.  Our  analysis 
indicates  that  GM  could  employ  two 
technologies  by  model  year  2005,  and 
an  additional  technology  by  model  year 
2006.  One  of  the  technologies 
introduced  in  MY  2005  would  only 
carry  over  into  MY  2006,  because  the 
vehicles  that  could  use  this  technology 
are  being  redesigned  in  MY  2007,  and 
indications  are  that  this  specific 
technology  application  is  included  in 
the  vehicle  redesign.  The  other 
technologies  would  carry  over  in  MY 
2007  and  would  continue  to  be 
employed  in  future  model  years.  To 
determine  the  possible  fuel  economy 
increase  attributable  to  each  of  these 
technologies,  NHTSA  examined 
manufacturer-provided  estimates  for  the 
percentage  increases  in  fuel  economy 
for  each  technology.  If  a  manufacturer 
had  already  introduced  a  specific 
technology  or  was  introducing  it  by  MY 
2005,  we  placed  more  credence  on  that 
value,  especially  if  it  was  in  the  NAS 
range  and  if  at  least  one  other 
manufacturer  estimated  a  similar  value 
for  the  fuel  economy  potential  of  that 
technology. 

The  Stage  3  analysis  includes 
projections  of  the  potential  CAFE 
increase  that  could  result  from  moving 
the  sales  of  vehicles  equipped  with  6.0L 
or  larger  engines  to  almost  identical 
models  equipped  with  5.3L  or  larger 
engines.  The  agency  reviewed  GM's 
publicly  available  data  and  believes, 
based  on  that  review,  that  the  bulk  of 
GM  models  equipped  with  the  6.0  L 
engines  could  be  replaced  with  5.3  L 
engines  without  notably  degrading  the 
cargo  and  towing  capacity  of  these 
vehicles.  If  this  were  the  only  change 
made  to  GM's  light  truck  fleet,  it  would 
increase  GM's  projected  CAFE  by  0.1 
mpg  for  MYs  2005-2007. 

The  potential  improvements  to  the 
GM  light  truck  CAFE  are  summarized  in 
the  following  table.  Due  to  rounding,  the 
individual  improvements  may  not  equal 
the  potential  CAFE  for  GM. 


Potential  GM  CAFE  Improvements,  MPG 


Mode*  year 

Stage  1  im- 
provements 

Stage  2  im- 
provements 

Stage  3  im- 
provements 

Total 

Potential 
CAFE,  mpg. 

2005  

2006  

2007  

.439 
.936 

.921 

.466 
.502 
.496 

.1065 
.0616 
.0625 

1.012 
1,500 
1.499 

20.97 
21.63 
22  29 
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Although  General  Motors  also 
included  a  discussion  of  uncertainties 
and  penalties  that  coiUd  adversely  affect 
its  fuel  economy  levels,  we  did  not 
make  further  adjustments  to  account  for 
these  reservations.  We  believe  that  the 
increasing  popiUarity  of  crossover 
vehicles  may  limit  the  future  sales  of 
full  size  Sport  Utility  Vehicles,  and  that 
the  increasing  use  of  traction  control 
and  limited  slip  differentials  could 
replace  4WD  in  many  applications  at 
both  lower  cost  and  weight. 

B.  Ford  Motor  Company 

Ford's  submission  included 
information  similar  to  that  provided  by 
General  Motors.  The  agency  engaged  in 
the  same  type  of  analysis  in  assessing 
Ford's  potential  fuel  economy 
capabilities  as  it  did  in  assessing  GM's 
potential  capabilities. 

Our  Stage  1  analysis  showed  that  Ford 
could  employ  one  technology  on  certain 
models  by  MY  2005,  with  an  additional 
technology  employed  on  certain  models 
by  MY  2007.  The  agency  used  the 
numbers  provided  by  Ford  for 
percentage  increase  in  fuel  economy  in 
calculating  the  possible  fuel  economy 
increase  attributable  to  each  of  these 
technologies.  We  did  not  carry  over  the 
benefits  for  the  MY  2005  technology  to 
further  years  because  Ford  is 
redesigning  many  of  these  vehicles  in 
MY  2006-2007  and  appears  to  have 
included  this  technology  in  calculating 
its  fuel  economy  estimates.  Starting 
with  MY  2007,  Ford  could  use  another 
technology  on  some  vehicles. 

Our  Stage  2  analysis  showed  that  by 
MY  2007,  Ford  could  offer  two 
technologies  two  years  earlier,  one  of 
which  requires  the  use  of  an  additional 
complimentary  technology,  with  all 
carrying  over  into  future  model  years. 

Tne  Stage  3  analysis  projects  potential 
CAFE  improvements  resulting  from 
moving  the  sales  of  vehicles  equipped 
with  6.0L  or  larger  engines  to  almost 
identical  models  equipped  with  slightly 
smaller  engines.  Ford  does  not  project 
the  production  of  any  vehicles  with  a 
6.0L  engine  or  larger  engine,  thus  there 
are  no  potential  CAFE  increases 
resulting  from  Stage  3. 

Basedon  these  assessments,  the 
agency  has  estimated  modest 
adjustments  to  the  projections  based  on 
Ford's  data.  We  estimate  that  Ford  can 
achieve  an  additional  .08  mpg  in  CAFE 
performance  through  Stage  1 . 
improvements  in  MY  2005  and  an 
additional  .02  mpg  in  Stage  1  and  .17 
mpg  in  Stage  2  improvements  in  MY 
2007.  These  CAFE  adjustments  result  in 
CAFE  capability  of  2 1 .0  mpg  for  MY 
2005,  21.6  mpg  for  MY  2006  and  22.2 
mpg  for  MY  2007.  Ford  also  described 


a  number  of  risks  and  opportunities  in 
its  submission.  Ford  stated  that  its 
initial  estimates  of  fuel  economy 
improvements  are  typically  higher  than 
what  actual  production  vehicles 
achieve.  NHTSA  didn't  downwardly 
adjust  Ford's  estimates  because  the 
agency  believes  that  its  estimates  of  the 
effectiveness  of  fuel  economy 
technologies — which  are  based  on 
confidential  data,  the  NAS  study, 
publicly  available  information,  and 
engineering  judgment — are  reasonable. 

C.  DaimlerChrysler 

DaimleiChrysler's  plans  include 
comparatively  more  fuel-efficient 
technologies  in  MYs  2005-  2007, 
including  the  use  of  Stage  2  technology. 
Although  Honda  may  be  incorporating 
slightly  more  advanced  technology  than 
DaimlerChrysler,  the  level  of  detail 
Honda  provided  is  insufficient  to  allow 
us  to  conclude  that  DaimlerChrysler 
could  enhance  its  fuel  economy 
performance  through  the  use  of 
technologies  similar  to  those  employed 
by  Honda.  Therefore,  the  agency  has  not 
adjusted  DaimlerChrysler's  numbers  to 
incorporate  additional  Stage  1  or  Stage 
2  technologies. 

The  Stage  3  analysis  includes 
projections  of  the  potential  CAFE 
increase  that  could  result  from  moving 
the  sales  of  vehicles  equipped  with  6.0L 
or  larger  engines  to  almost  identical 
models  equipped  with  5.3L  or  larger 
engines.  "The  potential  Stage  3 
improvements  to  the  DaimlerChrysler 
light  truck  CAFE  result  in  a  .02  mpg 
improvement  in  Stage  3  adjustment  in 
MY  2006  and  a  .01  mpg  Stage  3 
adjustment  in  MY  2007.  Accordingly, 
we  estimate  DaimlerChrysler's  light 
truck  CAFE  capability  to  be  21.3  mpg 
for  MY  2005,  21.6  mpg  for  MY  2006  and 
22.2  mpg  for  MY  2007. 

DaimlerChrysler  indicated  that  its  fuel 
economy  estimates  include  risks  that 
their  CAFE  projections  won't  be  met 
due  to  technology  issues,  product 
offerings,  consimier  acceptance,  future 
safety  regulations  and  the  economic 
climate.  NHTSA  didn't  downwardly 
adjust  DaimlerChrysler's  estimates 
because  the  agency  believes  that  its 
estimates  of  the  effectiveness  of  fuel 
economy  technologies — which  are  based 
on  confidential  data,  the  NAS  study, 
publicly  available  information,  and 
engineering  judgment — are  reasonable. 

VI.  Economic  Practicability 

The  agency  has  historically  reviewed 
whether  a  CAFE  standard  is 
economically  practicable  in  terms  of 
whether  the  standard  is  one  "within  the 
financial  capability  of  the  industry,  but 
not  so  stringent  as  to  threaten 


substantial  economic  hardship  for  the 
industry."  See,  e.g.,  Public  Citizen  v. 
National  Highway  Traffic  Safety 
Administration,  848  F.2d  256,  264  (D.C. 
Cir.  1988).  In  essence,  the  agency 
reviews  what  is  technologically  feasible 
for  manufacturers  to  achieve  without 
leading  to  adverse  economic 
consequences,  such  as  a  significant  loss 
of  jobs  or  the  uiueasonable  elimination 
of  consumer  choice.  The  CAFE  statute 
does  not  compel  that  fuel  savings  be 
gained  at  the  expense  of  American  jobs 
or  competition  within  the  motor  vehicle 
market. 

At  the  same  time,  the  law  does  not 
preclude  a  CAFE  standard  that  poses 
reasonable,  even  if  considerable, 
challenges  to  any  individual 
manufacturer,  llie  Conference  Report 
makes  clear,  and  the  case  law  affirms, 
that  "a  determination  of  maximum 
feasible  average  fuel  economy  should 
not  be  keyed  to  the  single  manufactiuer 
which  might  have  the  most  difficulty 
achieving  a  given  level  of  average  fuel 
economy."  CEI-I,  793  F.2d  1322, 1352 
(D.C.  Cir.  1986).  Instead,  the  agency  is 
compelled  "to  weigh  the  benefits  to  the 
nation  of  a  higher  fuel  economy 
standard  against  the  difficulties  of 
individual  automobile  manufacturers." 
Id.  The  statute  permits  the  imposition  of 
reasonable,  "technology  forcing" 
challenges  on  any  individual 
manufacturer,  but  does  not  contemplate 
standards  that  will  result  in  "severe" 
economic  hardship  by  forcing 
reductions  in  employment  or  impeding 
competition. 

In  the  past,  the  agency  has  set  CAFE 
standards  above  its  estimate  of  the 
capabilities  of  a  manufacturer  with  less 
than  a  substantial,  but  more  than  a  de 
minimus,  share  of  the  market.  See,  e.g.. 
Center  for  Auto  Safety  v.  National 
Highway  Traffic  Safety  Administration, 
793  F.2d  1322, 1326  (D.C.  Cir.  1986) 
(noting  that  the  agency  set  the  MY  1982 
light  truck  standard  at  a  level  that  might 
be  above  the  capabilities  of  Chrysler, 
based  on  the  conclusion  that  the  energy 
benefits  associated  with  the  higher 
standard  would  outweigh  the  harm  to 
Chrysler,  and  further  noting  that 
Chrysler  had  10-15%  market  share 
while  Ford  had  35%  market  share).  On 
another  occasion  the  agency  has 
reduced  the  CAFE  standard  to  address 
unanticipated  market  conditions  that 
rendered  the  established  CAFE  standard 
imreasonable  and  likely  to  lead  to 
severe  economic  consequences.  49  FR 
41250,  50  FR  40528.  53  FR  39275, 
Public  Citizen  v.  National  Highway 
Traffic  Safety  Administration,  848  F.2d 
256,  264  (D.C.  Cir.  1988). 
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The  agency  has  estimated  not  only  the 
anticipated  costs  imposed  on  GM,  Ford 
and  DaimlerChrysler  to  comply  with  the 
proposed  standards,  but  also  the 
significance  of  the  societal  benefits 
anticipated  to  be  achieved  through 
direct  and  indirect  fuel  savings.  We 
have  tentatively  concluded  that  these 
proposals  need  not  result  in  significant 
reductions  in  employment  or 
competition,  and  that — while 
challenging — they  are  achievable  within 
the  framework  described  above,  and  that 
they  will  benefit  society  considerably. 
For  the  sake  of  this  analysis,  we  have 
translated  the  societal  benefits  into 
dollar  values  and  compared  those 
values  to  our  estimated  costs  to  the 
manufacturers  for  this  proposal. 

A.  Costs  to  the  Manufacturers 

In  order  to  estimate  the  costs  of 
complying  with  the  proposed  standards, 
the  agency  developed  cost  estimates  for 
the  various  technologies  NHTSA 
expects  manufacturers  to  employ  to 
improve  fuel  efficiency.  Chir  cost 
estimates  were  based  on  two  principal 
considerations.  We  first  assumed  that 
manufacturers  would  apply 
technologies  in  keeping  with  our 
analysis  of  feasible  Stage  1 ,  Stage  2  and 
Stage  3  technologies.  Second,  we  also 
assumed  that  manufactiu«rs  would 
apply  less  costly  technologies  before 
those  that  are  more  costly  (ranked  on  a 
cost  per  mpg  investment  basis). 

Within  the  range  of  values  anticipated 
for  each  technology,  we  selected  the 
"expected"  cost  impacts  and  fuel 
consumption  impacts  considered  most 
plausible  during  the  model  years  under 
consideration  for  the  industry  in 
general.  Some  manufacturers  might 
achieve  more  benefit  than  others  using 
similar  technologies  or  on  specific 
vehicles.  However,  this  analysis 
assumes  an  equal  impact  firom  specific 
technologies  for  all  manufacturers  and 
vehicles.  The  technologies  were  ranked 
based  on  the  cost  per  percentage  point 
improvement  in  fuel  economy  and 
applied  where  available  to  each 
manufacturer's  fleet  in  their  order  of 
rank.  For  example,  we  estimated  that 
greater  use  of  variable  valve  timing 
would  yield  a  1%  improvement  in  fuel 
economy  at  a  cost  of  $89  per  vehicle. 
This  measure  would  therefore  be 
applied  after  engine  friction  reduction 
technologies,  which  we  estimated 
would  produce  a  1.5%  improvement  in 
fuel  economy  at  a  cost  of  $35.  yielding 
a  cost  per  percentage  point 
improvement  of  $23.  The  complete  list 
of  the  technologies  and  the  agency's 
estimates  of  cost  and  yield  may  be 
found  in  the  PEA. 


Using  the  estimated  costs  and  yields 
for  the  different  technologies,  the 
agency  then  examined  the  projections 
provided  by  different  manufacturers  for 
their  light  truck  fleet  fuel  economy  for 
the  2005-2007  model  years.  Although 
the  details  of  the  projections  of 
individual  manufacturers  are 
confidential,  present  fuel  economy 
performance  indicates  that  some 
manufacturers  would,  if  their  fleets 
remain  unchanged,  be  able  to  meet  the 
proposed  standards  without  significant 
expenditures.  Other  manufactvu«rs  will 
have  to  expend  significantly  more  effort 
to  meet  the  proposed  standards. 

NHTSA  estimates  the  average 
incremental  cost  per  vehicle  needed  to 
meet  the  proposed  standards  to  be  $14 
for  MY  2005,  $28  for  MY  2006,  and  $47 
for  MY  2007.  The  total  incremental  cost 
(the  cost  necessary  to  bring  the 
corporate  average  fuel  economy  for  light 
trucks  from  20.7  mpg  to  the  proposed 
standards)  is  estimated  to  be  $108 
million  for  MY  2005.  $221  million  for 
MY  2006,  and  $373  million  for  MY 
2007.  More  detailed  specifics  on  the 
methodology  employed  are  included  in 
the  PEA. 

While  we  have  also  conducted  an 
analysis  of  the  potential  job  losses 
arising  should  manufactiuers  choose  to 
restrict  products  in  lieu  of  incorporating 
technologies  into  their  product  plans, 
we  believe  product  restrictions  and 
associated  employment  reductions  to  be 
unnecessary  to  meet  the  proposed  CAFE 
standards.  We  acknowledge  that  we 
have  proposed  some  changes  in  engine 
assignments,  but  believe  that  these 
changes  will  neither  change  the  basic 
utility  of  the  trucks  in  terms  of  their 
cargo  carrying  and  towing  capacities  nor 
require  a  substantial  shift  in  product 
mix  that  will  have  economic 
significance. 

The  fact  that  consumers  are  willing  to 
pay  higher  prices  for  the  larger  engine 
suggests  that  they  place  some  value  on 
the  additional  horsepower.  We  seek 
comment  on  whether  consumers  are 
more  likely  to  buy  larger  trucks,  beyond 
the  purview  of  the  CAFE  program,  to 
obtain  the  perceived  benefit,  or  whether 
they  are  more  likely  to  purchase  trucks 
of  like  size  with  slightly  smaller 
engines. 

"The  agency  has  long  recognized  that 
one  way  to  meet  a  CAFE  standard  is  to 
restrict  the  availability  of  products  that 
reduce,  rather  than  enhance,  a 
company's  fleet  wide  corporate  average 
fuel  economy  level.  Conversely,  the 
agency  also  acknowledges  that 
restricting  available  product  can 
adversely  affect  fuel  economy. 
Consumers  unable  to  obtain  light  trucks 
at  or  near  the  maximiun  weight  vehicle 


within  the  CAFE  limit  (currently  8500 
pounds  GVWR)  may  choose  to  purchase 
vehicles  above  that  weight.  Such 
vehicles  may  be  more  readily  available 
since  they  are  outside  the  piuview  of 
the  CAFE  program.  Of  course, 
compliance  through  product  restriction 
also  poses  the  possibility  of  limiting 
consumer  choice. 

The  agency  has  tentatively  concluded 
that  it  is  uimecessary  for  any 
manufacturer  to  restrict  the  utility  of 
their  products  to  meet  our  proposed 
CAFE  standards.  Accordingly,  we  do 
not  believe  that  any  employment 
restriction  should  result  from  this 
proposal. 

B.  Benefits  to  Society  From  This 
Proposal 

The  agency  also  performed  an 
analysis  of  the  economic  and 
environmental  benefits  of  this  proposal 
by  performing  estimates  of  fuel  savings 
over  the  lifetime  of  the  model  year 
(approximately  25  years).  Impacts  other 
than  direct  fuel  savings  were  translated 
into  dollar  values  and  then  factored  into 
oiu"  cxmiulative  estimates.  Therefore, 
each  impact  is  measured  by  the 
difference  between  a  measure — such  as 
total  gallons  of  fuel  consumed  by  light 
trucks  produced  during  a  single  model 
year  over  its  entire  25-year  life  span  in 
the  fleet — under  the  manufacturer  plans 
compared  to  the  fuel  consumed  with  a 
stricter  standard  in  effect.  The  agency's 
analysis  estimated  future  impacts  in 
both  undiscounted  terms  and  by  their 
present  value  discounted  using  a  7 
annual  percent  discount  rate. 

hi  estimating  the  direct  benefits  of 
decreased  fuel  consumption,  forecasts  of 
light  truck  sales  for  future  years  were 
obtained  from  the  Energy  Information 
Administration's  (EIA)  Annual  Energy 
Outlook  2002  (AEO  2002).  Fuel 
economy  performance  for  each  future 
model  year's  light  trucks  under  the 
current  CAFE  standard  and  with 
alternative  standards  in  effect  were 
estimated  using  the  agency's  projections 
for  the  application  of  fuel  saving 
technologies.  As  shown  in  our  PEA, 
NHTSA  estimates  that  approximately 
7.654.000  light  trucks  will  be  sold  in  the 
2005  model  year.  For  the  2006  and  2007 
model  years,  the  estimates  are  7,795,000 
and  7,922,000  vehicles  respectively. 

The  economic  value  of  annual  fuel 
savings  resulting  from  higher  light  truck 
CAFE  standards  was  then  assessed  by 
applying  the  Energy  Information 
Administration's  AEO  2002  forecast  of 
future  fuel  prices  to  each  year's 
estimated  fuel  savings.  In  turn,  future 
fuel  savings  were  estimated  by  dividing 
the  total  number  of  miles  the  surviving 
population  of  vehicles  of  that  model 
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year  are  estimated  to  be  driven  by  the 
average  on-road  fuel  economy  level 
associated  with  the  base  standard  of 
20.7  mpg.  NHTSA  then  assumed  that  if 
the  same  trucks  met  a  higher  CAFE 
standard  when  sold,  their  total  fuel 
consumption  during  each  subsequent 
calendar  year  is  calculated  by  dividing 
the  increased  number  of  miles  they  are 
driven  as  a  result  of  the  higher  fuel 
economy  resulting  from  that  standard. 
The  sum  of  these  annual  fuel  savings 
over  each  calendar  year  that  vehicles 
remain  in  service  represents  the 
cumulative  fuel  savings  resulting  from 
applying  a  stricter  CAFE  standard  to 
light  trucks  produced  during  that  model 
year. 

NHTSA's  analysis  of  the  benefits  of 
external  factors  totaled  $0,083  per 
gallon  of  gasoline,  including  $0,048  for 
"monopsony"  effect  (the  effect  on  the 
world  market  price  of  gasoline  from 
reducing  U.S.  demand),  and  $0,035  for 
reducing  the  threat  of  supply 


disruptions.  Incorporating  these  indirect 
benefits  into  the  direct  benefits  of  fuel 
saved  as  a  result  of  higher  CAFE 
standards  produced  an  incremental 
benefit  to  consumers,  when  reduced  to 
present  value,  of  $29  per  vehicle  for  MY 
2005,  $66  per  vehicle  for  MY  2006  and 
$100  per  vehicle  for  MY  2007.  The  total 
present  value  of  these  direct  and 
indirect  benefits  is  estimated  to  be  $219 
million  for  MY  2005,  $512  million  for 
MY  2006  and  $792  mill  jn  for  MY  2007. 

We  have  also  analyze  d  the  effect  of 
the  proposed  standar^^'  on  vehicle 
emissions.  Estimates  of  the  reduced 
economic  value  of  damages  to  human 
health  resulting  from  emissions  of 
regulated  air  pollutants  were  obtained 
bom  a  detailed  recent  analysis 
conducted  by  the  Environmental 
Protection  Agency.  These  estimates 
were  applied  to  the  estimated  changes 
in  emissions  of  each  criteria  pollutant  to 
determine  the  resulting  change  in 
damage  costs  caused  by  that  pollutant. 


Because  reliable  estimates  of  damage 
costs  from  contributions  to  potential 
climate  change  by  emissions  of  carbon 
dioxide,  other  greenhouse  gases  and 
airborne  toxic  pollutants  are  not  yet 
available,  the  PEA  did  not  assign  a 
monetary  value  to  changes  in  these 
particular  emissions.  Our  analysis 
indicated  that  the  proposed  MY  2005 
standard  would  result  in  a  net  reduction 
of  criteria  pollutants  with  a  present 
value  of  $179,200.  For  MY  2006,  this  net 
reduction  would  have  a  present  value  of 
$818,500  and  for  MY  2007  the  net 
reduction  of  criteria  pollutants  would 
have  value  of  $1,644,400. 

C.  Comparison  of  Estimated  Industry 
Costs  V.  Estimated  Societal  Benefits 

In  sum,  then,  the  total  incremental 
costs  by  model  year  compared  to  the 
incremental  societal  benefits  by  model 
year  are  as  follows: 


Total  costs 
(million) 

Total  soci- 
etal benefits 
(million) 

Net  benefits 
(million) 

MY  2005  

$108 
221 
373 

$219 
513 
794 

Sill 

MY  2006 

292 

MY  2007 

421 

In  light  of  these  figures,  we  have 
tentatively  concluded  that  the  proposal 
serves  the  overall  interests  of  the 
American  people  and  is  consistent  with 
the  balancing  Congress  has  compelled 
us  to  do  when  establishing  corporate 
average  fuel  economy  levels.  For  all  the 
reasons  stated  above,  we  believe  the 
.proposal  is  economically  practicable 
and,  independentiy,  that  it  is  a  cost 
beneficial  advancement  for  American 
society. 

In  a  well-functioning  market  with 
fully  informed  consumers  and 
manufacturers,  consumers  would  take 
into  account  the  savings  to  themselves 
associated  with  more  fuel-efficient 
vehicles.  U  the  value  of  cumulative  fuel 
savings  exceeded  the  additional  price 
and  associated  financing  cost  of 
purchasing  a  more  fuel-efficient  vehicle, 
consumers  should  be  inclined  to  buy 
these  vehicles  and  producers  should  be 
inclined  to  sell  them.  The  NHTSA 
estimates  find  that  the  direct  fuel- 
savings  to  consumers  account  for  the 
majority  of  the  total  social  benefits,  and 
exceed  the  estimated  costs  of  adopting 
more  fuel-efficient  technologies.  "Thus, 
the  question  arises  as  to  what  market 
conditions  could  explain  this  situation 
and  whether  fuel  saving  technologies 
will  be  adopted  in  the  absence  of 
increasing  CAFE  standards. 


One  possibility  is  that  consimiers 
have  not  demanded  greater  fuel 
efficiency,  despite  the  benefits  to  be 
gained,  because  of  the  difficulty  and 
time  involved  in  calculating  the  total 
savings  associated  with  purchasing  a 
more  fuel-efficient  vehicle.  As  a 
percentage  of  new  vehicle  purchase 
prices,  the  savings  and  costs  of  fueA 
economy  increases  are  relatively  small. 
Assuming  the  NHTSA  calculations  are 
correct  and  that  light  truck  markets  are 
reasonably  competitive,  consumers 
generally  could  be  made  better  off  if 
manufacturers  were  forced  to  offer  more 
fuel  efficiency.  A  more  remote 
possibility  is  that  the  light  truck  market 
is  not  sufficientiy  competitive  and 
manu&cturers  can  survive  without 
maximizing  profits.  In  that  case  market 
forces  would  not  be  sufficient  to  ensure 
that  manufacturers  include  in  their 
vehicles  fuel-saving  technologies  even 
though  doing  so  would  increase  profits. 
A  final  possibility  is  that  NHTSA's  cost 
and/or  benefit  estimates  are  incomplete. 
For  example,  it  could  be  that  greater  fuel 
efficiency  comes  with  tradeoffs  in 
power,  safety,  and  design  not  accoimted 
for  in  NHTSA's  estimated  costs,  that  the 
engineering  costs  of  implementing  new 
technologies  are  actually  greater  than 
those  estimated,  or  that  the  actual  fuel 
savings  are  less  than  those  estimated. 


The  agency  invites  comments  on  the 
ability  of  consumers  to  compare  capital 
costs  to  expected  fuel  savings,  the  cost 
to  them  of  doing  so,  as  well  as 
suggestions  for  facilitating  these 
calculations.  The  agency  also  invites 
comments  on  the  competitiveness  of  the 
light  truck  msirket  and  the  technical 
tradeoffs  between  fuel  efficiency  and 
other  characteristics  of  light  trucks  that 
consumers  value. 

As  pari  of  the  interagency  review 
process,  the  Enei:gy  Information  Agency 
(EIA)  has  provided  NHTSA  with  a 
preliminary  analysis  of  the  energy  and 
economic  impacts  of  an  increase  in  light 
truck  fuel  economy  standards 
comparable  to  the  proposed  nUe. 
Specifically,  EIA  analyzed  standards  of 
21.2,  21.7,  and  22.2  mpg  for  model  years 
2005-2007,  respectively.  Using  its 
National  Energy  Modeling  System 
(NEMS),  EIA's  analysis  indicates  that 
the  actual  average  fuel  economy  of  new 
light  trucks  would  increase  to  21.7  mpg 
in  model  year  2005 — well  beyond  the 
21.2  mpg  required  during  that  year — but 
would  fall  slightly  short  of  the  22.2  mpg 
standard  by  model  year  2007.  The  EIA 
analysis  also  projects  that  NHTSA's  . 
proposed  rule  would  cause  a  greater 
increase  in  the  cost  of  light  trucks  than 
estimated  by  NHTSA  and  a  slight 
reduction  in  the  average  weight  of  light 
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trucks.  NHTSA  estimated  no  weight 
reduction.  ElA's  estimates  of  fuel 
savings  resulting  firom  stricter  CAFE 
standards  for  light  trucks  also  appear  to 
be  larger  than  those  calculated  in 
NHTSA's  analysis.  Finally.  EIAs 
projected  effects  on  employment  and 
real  GDP  are  slightly  negative  through 
2010.  but  become  positive  during  2011 
to  2020. 

The  differences  in  results  of  the  two 
analyses  of  the  proposed  light  truck 
standards  stem  primarily  from 
differences  in  the  underlying 
approaches  of  models.  For  example,  the 
NEMS  model  effectively  treats  all 
manufacturers  identically  whereas 
NHTSA's  approach  relies  heavily  on 
detailed  manufacturer-specific  data.  As 
a  result  of  these  differences,  NHTSA's 
approach  has  advantages  for  analyzing 
the  effects  of  near-term  modest  increases 
while  the  NEMS  approach  is  more 
useful  for  analyzing  longer-term 
industry-wide  effects  of  larger  increases 
in  the  standards.  For  shorter-term 
analysis  of  modest  increases  in  required 
fuel  economy  levels,  confidential 
information  about  the  differences  in  the 
relative  fuel  economy  capabilities  of  the 
individual  manufacturers  at  the  model- 
specific  level  is  essential.  This  is 
because  the  technology  application 
burdens  and  cost  impacts  imposed  on 
individual  manufacturers  by  the  stricter 
standards  will  differ  significantly. 
Where  longer-term,  industry-wide 
analvsis  of  significant  increases  in  fuel 
economy  standards  is  required,  current 
differences  in  manufacturer  capabilities 
become  much  less  relevant.  In  addition, 
NEMS'  ability  to  estimate 
macroeconomic  "feedbacks"  from 
stricter  CAFE  standards  is  very  useful. 

EIA's  analysis  has  been  included  in 
the  public  docket  for  this  rulemaking. 
NHTSA  welqomes  comment  and  wants 
to  ensure  that  the  CAFE  program  and 
future  increases  in  CAFE  standards  do 
not  adversely  impact  vehicle  safety  or 
employment.  To  this  end,  the  agency  is 
examining  possible  reforms  to  tihe  CAFE 
system  and  may  later  propose  specific 
reforms  if  they  are  superior  to  the 
current  system  in  terms  of  improving 
fuel  economy  without  negative  safety 
and  employment  consequences. 

Vn.  The  Effect  of  Other  Government 
Regulations  on  Fuel  Economy 

The  statute  specifically  directs  us  to 
consider  the  impact  other  government 
regulations  have  on  fuel  economy.  This 
statutory  factor  constitutes  an  express 
recognition  that  fuel  economy  standards 
should  not  be  set  without  due 
consideration  given  to  other  regulatory 
concerns,  such  as  motor  vehicle  and 
passenger  safety  and  motor  vehicle 


emissions.  The  primary  influence  of 
many  of  these  policies  is  the  addition  of 
weight  to  the  vehicle,  with  the 
commensurate  reduction  in  fuel 
economy. 

A.  Federal  Motor  Vehicle  Safety 
Standards 

The  agency  has  evaluated  the  impact 
of  the  Federal  motor  vehicle  safety 
standai'ds  using  MY  2001  vehicles  as  a 
baseline.  We  have  issued  or  are  about  to 
issue  a  number  of  Federal  motor  vehicle 
safety  standards  that  become  effective 
between  the  MY  2001  baseline  and  MY 
2007.  The  fuel  economy  impact,  if  any. 
of  these  new  requirements  would  take 
the  form  of  increased  vehicle  weight 
resulting  from  the  design  changes 
needed  to  meet  new  standards. 

The  average  test  weight  (roughly 
equal  to  curb  weight  plus  300  pounds) 
of  the  light  truck  fleet  in  MY  2001  was 
4.501  pounds.  The  average  test  weight 
for  General  Motors,  Ford,  and 
DaimlerChrvsler  light  trucks  subject  to 
the  standard  for  MY  2001  was  4,627 
pounds.  Our  review  of  new  safety 
requirements  that  will  apply  to  the  MY 
2005-2007  light  truck  fleet  indicates 
that  compliance  with  the  following 
safety  standards  will  have  an  impact  on 
vehicle  weight: 

i.  FMVSS  138,  Tire  Pressure  Monitoring 
System 

As  required  by  the  Transportation 
Recall  Enhancement,  Accountability, 
and  Documentation  (TREAD)  Act. 
NHTSA  is  requiring  Tire  Pressure 
Monitoring  Systems  be  installed  in  all 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks  and  buses  that  have  a 
GVWR  of  10.000  pounds  or  less, 
effective  in  November  2003.  We 
estimate  the  weight  that  would  be  added 
consists  of  electrical  parts  that  would 
not  weigh  more  than  half  a  pound  (0.23 
kilograms  or  less)  per  vehicle. 

ii.  FMVSS  139.  Tire  Upgrade 

The  TREAD  Act  mandated 
rulemaking  to  revise  and  update  our 
safety  performance  requirements  for 
tires.  While  the  agency's  Preliminary 
Economic  Assessment  of  the  proposed 
tire  upgrade  indicated  there  would  be 
added  cost  for  the  improved  tires  but  no 
increased  weight,  it  is  possible  that 
some  vehicles  would  need  leu^er  tires. 
which  would  add  an  undetermined 
minimal  amount  of  weight  to  those 
vehicles. 

iii.  FMVSS  201.  Occupant  Protection  in 
Interior  Impact 

This  standard  specifies  requirements 
to  afford  protection  for  occupants  from 
impacts  with  interior  parts  of  the 


vehicle.  The  new  amendment  relates  to 
upper  pillars,  front  and  rear  headers,  the 
side  roof  rails  and  other  upper  interior  > 
parts.  It  applies  to  passenger  cars  and  to 
multipurpose  vehicles,  trucks,  and 
buses  with  a  GVWR  of  10,000  pounds 
(4,536  kilograms)  or  less.  Additional 
padding  could  be  added  or  pillars  could 
be  redesigned  to  pass  the  upgraded 
standard.  We  estimate  the  average 
weight  gain  would  be  7.5  pounds  (3,4 
kilograms)  per  vehicle. 

iv.  FMVSS  202,  Head  Restraints 

This  proposed  regulation  would 
improve  front  seat  head  restraints  in 
passenger  cars,  pickups,  vans,  and 
utility  vehicles  and  require  head 
restraints  in  the  rear  outboard  positions. 
Because  many  pickup  trucks  apd  some 
vans  do  not  have  back  seats,  the  average 
weight  increase  for  this  standard  is 
lower  than  for  automobiles.  We  estimate 
the  average  weight  gain  across  light 
trucks,  vans  and  SUVs  would  add  4.3 
pounds  (1.94  kilograms)  per  vehicle. 

V.  FMVSS  208.  Occupant  Crash 
Protection 

This  rule  amends  our  occupant  crash 
protection  standard  to  require  that 
future  air  bags  be  designed  to  create  less 
risk  of  serious  air  bag-induced  injuries 
than  current  air  bags,  particularly  for 
small  women  and  young  children;  and 
provide  improved  frontal  crash 
protection  for  all  occupants,  by  means 
that  include  advanced  air  bag 
technology.  Additional  weight  would 
come  from  sensors,  switches,  indicators, 
and  associated  electrical  equipment.  We 
estimate  the  average  weight  gain  would 
be  3.4  pounds  (1.54  kilograms). 

vi.  FMVSS  225.  Child  Restraint 
Anchorage  Systems 

The  Final  Economic  Assessment 
(February  1999)  for  FMVSS  213  and  225 
estimates  the  additional  weight  for 
improved  anchorages  would  be  less 
than  1  pound  (0.45  kilogram). 

vii.  FMVSS  301.  Fuel  System  Integrity 

This  proposed  rule  would  amend  the 
testing  standards  for  rear-end  and  side 
crashes  and  resulting  fuel  leaks. 
Although  a  few  models  (generally  in  the 
middle  of  their  production  lives)  might 
require  heavy  additions  such  as  a 
polymer  guard  for  the  bottom  of  the  fuel 
tank,  most  would  not.  Many  vehicles 
already  pass  the  more  stringent 
standards,  and  those  affected  are  not 
likely  to  be  pick-up  trucks  or  vans.  It  is 
estimated  that  weight  added  will  be 
only  lightweight  items  such  as  a  flexible 
filler  neck.  We  estimate  the  average 
weight  gain  across  this  vehicle  class 
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would  be  0.24  pounds  (0.11  kilograms) 
per  vehicle. 

In  summary.  NHTSA  estimates  that 
weight  additions  required  by  FMVSS 
regulations  that  will  be  effective 
between  the  MY  2001  fleet  and  MY 
2007  fleet  wiU  average  about  1 7  poimds 
per  vehicle.  As  indicated  elsewhere,  the 
agency  expects  that  manufacturers  will 
not  use  weight  reduction  as  one  of  the 
technologies  available  to  improve  fuel 
economy.  As  our  analysis  of  feasible 
improvements  in  fuel  economy  assumes 
that  manufacturer  projections  of  future 
vehicle  weights  are  valid  and  does  not 
change  these  weights,  weight  increases 
due  to  new  safety  standard 
requirements,  or  whatever  voluntary 
safety  improvements  the  manufacturers 
are  plaiming,  will  occur  without  the 
manufacturers  being  penalized  by 
having  to  reduce  weight  to  meet  a  fuel 
economy  standard. 

B.  Federal  Motor  Vehicle  Emissions 
Standards 

With  input  from  the  United  States 
Environmental  Protection  Agency 
(EPA),  NHTSA  has  evaluated  the  impact 
of  a  number  of  vehicle  related  emissions 
standards  on  fuel  economy.  In  addition. 
NHTSA's  Environmental  Assessment 
examines  how  the  proposed  average  fuel 
economy  standard  impacts  air  quality 
(the  enhancement  of  which  is  at  the  core 
of  the  relevant  EPA  and  state 
regulations)  by  affecting  emissions  of 
criteria  pollutants.  Many  of  these 
regulations  are  currently  being 
incorporated  into  the  vehicle  fleet 
through  a  multi-year  phase-in.  NHTSA 
believes  there  to  be  no  significant  fuel 
economy  impact  between  the  baseline 
MY  2001  and  MY  2007  resulting  from 
federal  or  state  emissions  regulations. 

The  state  of  California  has.  in  recent 
court  filings,  asserted  that  NHTSA  has 
not  treated  the  CAFE  statute  as 
preempting  state  efforts  to  engage  in 
CAFE  related  regulation,  stating  that 
"time  and  time  again,  NHTSA  in  setting 
CAFE  standards  has  commented  on  the 
fuel  economy  effects  of  California's 
emissions  regulations,  and  not  once  has 
it  even  suggested  that  these  were 
preempted."  See  Appellants  Opening 
Brief  filed  on  behalf  Michael  P.  Kenny 
in  Central  Valley  Chrysler-Plymouth. 
Inc.  et.  al.  v.  Michael  P.  Kenny,  No.  02- 
16395,  at  p.  33  (9th  Circuit  2002).  As  a 
result,  the  State  suggests  that  it  may, 
consistent  with  federal  law,  issue 
regulations  that  relate  to  fuel  economy. 

The  State  misses  the  point.  The 
agency  reviews  emissions  requirements 
to  ensure  that  we  do  not  establish  a 
standard  that  is  infeasible  in  light  of 
other  public  policy  considerations, 
including  federal  and  state  efforts  to 


regulate  emissions.  Thus,  we  consider 
potential  fuel  economy  losses  due  to 
more  stringent  emissions  requirements 
when  we  determine  maximimi  feasible 
fuel  economy  levels. 

This  does  not  mean  that  a  state  may 
issue  a  regulation  that  relates  to  fuel 
economy  and  which  addresses  the  same 
public  policy  concern  as  the  CAFE 
statute.  Our  statute  contains  a  broad 
preemption  provision  making  clear  the 
need  for  a  uniform,  federal  system: 
"When  an  average  fuel  economy 
standard  prescribed  under  this  chapter 
is  in  effect,  a  State  or  a  political 
subdivision  of  a  State  may  not  adopt  or 
enforce  a  law  or  regulation  related  to 
fuel  economy  standards  or  average  fuel 
economy  standards  for  automobiles 
covered  by  an  average  fuel  economy 
standard  under  this  chapter."  49  U.S.C. 
32919(a). 

The  fact  that  NHTSA  had  not 
expressly  addressed  this  particidar 
aspect  of  California's  requirements 
should  not  have  been  interpreted  as 
tacit  acceptance.  Indeed,  the  United 
States  has  taken  the  express  position  in 
the  Kenny  case  that  it  has  a  substantial 
interest  in  enforcing  the  federal  fuel 
economy  standards  emd  in  ensuring  that 
states  adhere  to  the  Congressional 
directive  prohibiting  them  from 
adopting  or  enforcing  any  law  or 
regulation  related  to  fuel  economy  or 
average  fuel  economy  standards. 

i.  Tier  2  Requirements 

On  February  10.  2000,  EPA  published 
a  final  rule  (65  FR  6698)  establishing 
new  federal  emissions  standards  for 
vehicles  classified  by  EPA  as  passenger 
cars,  light  trucks  and  medium  duty 
vehicles.  These  new  emissions 
standards,  known  as  Tier  2  standards, 
are  designed  to  focus  on  reducing  the 
emissions  most  responsible  for  the 
ozone  and  particulate  matter  (PM) 
impact  from  these  vehicles.  The 
program  also  applies  the  same  set  of 
federal  standards  to  all  passenger  cars, 
light  trucks,  and  medium-duty 
passenger  vehicles.  Under  the  Tier  2 
standards,  light  trucks  include  "light 
light-duty  trucks"  (or  LLDTs),  rated  at 
less  than  6000  pounds  GVWR  and 
"heavy  light-duty  trucks  "  (or  HLDTs), 
rated  at  more  than  6000  pounds  GVWR. 
For  new  passenger  cars  and  light  LDTs, 
the  Tier  2  standards  phase-in  beginning 
in  MY  2004,  and  are  to  be  fully  phased- 
in  by  MY  2007.  During  the  phase-in 
period  of  MYs  2004-2007,  all  passenger 
cars  and  light  LDTs  not  cerSfied  to  the 
primary  Tier  2  standards  must  meet  an 
interim  standard  equivalent  to  the 
current  National  Low  Emission  Vehicle 
(NLEV)  standards  for  light  duty 
vehicles.  In  addition  to  establishing  new 


emissions  standards  for  vehicles,  the 
Tier  2  standards  also  establish  limits  for 
the  sulfur  content  of  gasoline. 

When  issuing  the  Tier  2  standards. 
EPA  responded  to  comments  regarding 
the  impact  of  the  Tier  2  standard  and  its 
impact  on  the  Supplemental  Federal 
Test  Procedure  by  indicating  that  it 
believed  that  the  Tier  2  standards  would 
not  have  an  adverse  effect  on  fuel 
economy. 

In  setting  the  MY  2004  light  truck 
CAFE  standard,  we  noted  that  one  of  the 
commenters  indicated  that  the  Tier  2 
standards  would  impact  on  its  ability  to 
meet  fuel  economy  standards. 
DaimlerChrysler.  while  addressing  its 
strong  support  for  continuation  of  the 
dual-fuel  incentive  program,  stated  that 
the  Tier  2  standards  presented  special 
challenges  for  ethanol-fueled  vehicles. 
The  company  did  not,  however,  indicate 
the  natiue  of  these  challenges  and  the 
degree  to  which  the  Tier  2  standards 
would  impact  on  its  ability  to  meet  the 
CAFE  light  truck  standard.  Therefore, 
we  have  no  basis  to  suggest  the  Tier  2 
standards  will  adversely  affect  fuel 
economy. 

ii.  Onboard  Refueling  Vapor  Recovery 

On  April  6.  1994.  EPA  published  in 
the  Federal  Register  a  final  rule  (59  FR 
16262)  controlling  vehicle-refueling 
emissions  through  the  use  of  onboard 
refueling  vapor  recovery  (ORVR) 
vehicle-based  systems.  These 
requirements  applied  to  light-duty 
vehicles  beginning  in  the  1998  model 
year,  and  were  phased-in  over  three 
model  years.  The  ORVR  requirements 
also  apply  to  light-duty  trucks  with  a 
gross  vehicle  weight  rating  up  to  6000 
lbs.  beginning  in  model  year  2001  and 
phasing-in  over  three  model  years  at  the 
same  rate  as  for  light-duty  vehicles.  For 
light-duty  trucks  with  a  gross  vehicle 
weight  rating  of  6001-8500  lbs.  the 
ORVR  requirements  first  apply  in  the 
2004  model  year  and  phase-in  over 
three  model  years  at  the  same  rate  as 
light-duty  vehicles. 

The  ORVR  requirements  impose  a 
weight  penalty  on  vehicles  as  they 
necessitate  the  installation  of  vapor 
recovery  canisters  and  associated  tubing 
and  hardware.  However,  the  operation 
of  the  ORVR  system  results  in  fuel 
vapors  being  made  available  to  the 
engine  for  combustion  while  the  vehicle 
is  being  operated.  As  these  vapors 
provide  an  additional  source  of  energy 
that  would  otherwise  be  lost  to  the 
atmosphere  through  evaporation,  the 
ORVR  requirements  do  not  have  a  net 
negative  impact  on  fuel  economy. 
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iii.  Supplemental  Federal  Test 
Procedure 

The  Federal  Test  Procedure  (FTP) 
contains  the  test  conditions  and 
procedures  used  by  the  EPA  when 
conducting  new  vehicle  emissions  and 
fuel  economy  tests.  On  October  26. 
1996,  EPA  issued  a  final  rule  (61  FR 
54852)  revising  the  tailpipe  emission 
portions  of  the  Federal  Test  Procedure 
(FTP)  for  light-duty  vehicles  (LDVs)  and 
light-duty  trucks  (LDTs).  The  revision 
created  a  Supplemental  Federal  Test 
Procedure  (SFTP)  designed  to  address 
shortcomings  with  the  existing  FTP  in 
the  representation  of  aggressive  (high 
speed  and/or  high  acceleration)  driving 
behavior,  rapid  speed  fluctuations, 
driving  behavior  following  startup,  and 
use  of  air  conditioning.  The  SFTP  also 
contains  requirements  designed  to  more 
accurately  reflect  real  road  forces  on  the 
test  dynamometer.  EPA  chose  to  apply 
the  SFTP  requirements  to  trucks 
through  a  phase-in.  Light-duty  trucks 
with  a  gross  vehicle  weight  rating 
(GVWR)  up  to  6000  lbs  were  subject  to 
a  three-year  phase-in  ending  in  the  2002 
model  year.  Heaw  light-dutv  trucks, 
those  with  a  GVWR  greater  than  6000 
lbs  but  not  greater  than  8500  lbs.  are 
subject  to  a  phase-in  in  which  40 
percent  of  each  manufacturer's 
production  must  meet  the  SFTP 
requirements  in  the  2002  model  year.  80 
percent  in  2003,  and  100  percent  in  the 
2004  model  year. 

The  2004  model  year  represents  the 
final  phase-in  year  for  light  trucks 
subject  to  CAFE  standards.  Although 
DaimlerChrysler  has  indicated  that  the 
changes  to  the  FTP  will  have  a 
disproportionately  negative  impact  on 
light  truck  fuel  economy.  EPA  has 
determined  that  the  net  effect  on  fuel 
economy  for  the  recent  test  procedure 
changes  is  near  zero.  EPA  considered 
the  effects  of  four  test  changes:  single- 
roll  electric  dynamometer  with  full- 
speed  load  simulation,  elimination  of 
the  10%  air  conditioning  load  factor, 
elimination  of  the  5500  maximum  test 
weight  for  cars,  and  improved  test 
equipment.  While  some  changes 
decreased  measured  fuel  economy, 
others  raised  it;  with  the  net  result  of  a 
near  zero  effect.  This  determination  was 
based  on  the  total  fleet,  which  is  a  mix 
of  front  wheel  drive  and  rear  wheel 
drive  cars  and  trucks. 

Considering  trucks  alone  is  not  likely 
to  change  that  determination.  Trucks,  as 
a  sub-class,  have  a  larger  mix  of  rear 
wheel  drive  vehicles  than  the  combined 
fleet.  This  would  lead  to  a  slightly 
increased  effect  of  the  single  roll 
dynamometer  and  thereby  slightly  lower 
measured  fuel  economy.  However,  the 


truck  sub-class  also  has  higher  road  load 
horsepower  than  the  combined  fleet. 
This  would  lead  to  slightly  higher 
effects  due  to  the  elimination  of  the 
10%  air  conditioning  load  and  thereby 
slightly  higher  measured  fuel  economy. 
The  net  effect  of  the  combined  test 
procedure  changes  on  the  truck  sub- 
class is  still  expected  to  be  near  zero. 

iv.  California  Air  Resources  Board  LEV 
II  and  Section  177  States 

The  State  of  California  Low  Emission 
Vehicle  II  regulations  (LEV  II)  will  apply 
to  passenger  cars  and  light  trucks  in  the 
2004  model  year.  The  LEV  II 
amendments  restructure  the  light-duty 
truck  category  so  that  trucks  with  a 
gross  vehicle  weight  rating  of  8.500 
pounds  or  lower  are  subject  to  the  same 
low-emission  vehicle  standards  as 
passenger  cars.  LEV  II  requirements  also 
include  more  stringent  emission 
standards  for  passenger  car  and  light- 
duty  truck  LEVs  and  ultra  low  emission 
vehicles  (ULEVs),  and  establish  phase- 
in  requirements  that  begin  in  2004. 
During  the  initial  year  of  the  four-year 
phase-in,  the  LEV  II  standards  require 
that  25  percent  of  production  comply. 

Comments  submitted  by 
DaimlerChrysler  indicated  that 
company's  concern  that  compliance 
with  LEV  II  requirements  may  be 
difficult  for  dual-fuel  vehicles.  The 
company,  did  not.  however,  provide  any 
details  or  data  regarding  these 
challenges. 

The  term  "Section  177  States"  refers 
to  states  that  voluntarily  adopt  the  more 
stringent  California  emissions 
standards.  As  of  November  2000. 
Massachusetts,  New  York  and  Maine 
had  adopted  the  California  Low 
Emission  Vehicle  (LEV)  program. 
NHTSA  has  not  received  any  data 
showing  any  impact  on  the  2004  light 
truck  fuel  economy  capabilities  as  a 
result  of  states  other  than  California 
adopting  the  California  emissions 
standards. 

VII.  The  Need  of  the  Nation  To 
Conserve  Energy 

The  Energy  Policy  and  Conservation 
Act  (EPCA)  arose  in  response  to  the 
energy  crises  created  by  the  oil  embargo 
of  1973-1974.  The  Act  established  an 
automotive  fuel  economy  regulatory 
program  by  adding  Title  V,  "Improving 
Automotive  Efficiency,"  to  the  Motor 
Vehicle  Information  and  Cost  Saving 
Act.  The  Department  is  specifically 
directed  by  tfie  Act  to  balance  the 
technological  and  economic  challenges 
with  the  nation's  need  to  conserve 
energy. 

While  EPCA  grew  out  of  the  energy 
crisis  of  the  1970s,  the  United  States 


also  faces  considerable  energy 
challenges  today.  As  made  clear  in  the 
National  Energy  Policy,  efficient  energy 
use  and  conservation  are  important 
elements  of  a  comprehensive  program  to 
address  the  nation's  current  energy 
challenges: 

America's  current  energy  challenges  c:an  be 
met  with  rapidly  improving  technology, 
dedicated  leadei^hip.  and  a  comprehensive 
approach  to  our  energy  needs.  Our  challenge 
is  clear— we  must  use  technology  to  reduce 
demand  for  energy,  repair  and  maintain  our 
energy  infrastructure,  and  increase  energy 
supply.  Today,  the  United  Stales  remains  the 
worlds  undisputed  technological  leader:  but 
recent  events  have  demonstrated  that  we 
have  yet  to  integrate  21st-century  technology 
into  an  energv  plan  that  is  focused  on  wise 
energy  use,  production,  efficiency,  and 
conservation. 

Conserving  energy,  especially 
reducing  the  nation's  dependence  on 
imported  petroleum,  benefits  the 
nation's  efforts  to  address  the  energy 
challenges  in  several  ways.  Reducing 
total  petroleum  use  and  reducing 
petroleum  imports  decrease  our 
economy's  vulnerability  to  oil  price 
shocks  and  improves  our  national 

sec  tori  ty. 

We  believe  that  the  Administration's 
support  of  continued  development  of 
advanced  technology,  such  as  fuel  cell 
technology,  and  an  infrastructure  to 
support  it,  may  help  to  achieve 
significant  reductions  in  foreign  oil 
dependence  and  stability  in  the  world 
oil  market.  The  continued  infusion  of 
hybrid  propulsion  and  advanced  diesel 
vehicles  into  the  U.S.  light  truck  fleet 
may  also  contribute  to  reduced 
dependence  on  petroleum.  However,  as 
noted  above,  these  technologies  are  not 
likely  to  substantially  infuse  into  the 
light  truck  market  in  the  relative  short 
term. 

We  have  tentatively  concluded  that 
the  proposed  light  truck  CAFE 
standards  will  be  important  contributors 
to  the  comprehensive  program  of 
addressing  the  nation's  more  immediate 
energy  challenges.  The  transportation 
sector  consumes  the  majority  of  the 
petroleum  used  in  the  United  States. 
Within  the  transportation  sector, 
passenger  cars  and  light  trucks,  the 
vehicles  covered  by  fuel  economy 
standards  account  for  almost  60%  of 
petroleum  consumption. 

Our  analysis  suggests  that  increasing 
the  CAFE  standards,  as  proposed,  will 
contribute  to  energy  conservation.  In 
assessing  the  impact  of  the  proposal,  we 
accounted  for  the  increased  vehicle 
mileage  that  accompanies  reduced  costs 
to  consumers  associated  with  greater 
fuel  efficiency  and  have  tentatively 
concluded  that  the  proposal  will  lead  to 
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considerable  fuel  saving.  While 
increasing  fuel  economy  without 
increasing  the  cost  of  fuel  will  lead  to 
some  additional  vehicle  travel,  the 
overall  impact  on  fuel  conservation 
remains  positive.  Increasing  fuel 
economy  by  10%  will  produce  an 
estimated  8-9%  reduction  in  fuel 
consumption. 

We  acknowledge  that,  despite  the 
CAFE  program,  the  United  States' 
dependence  on  foreign  oil  and 
petroleum  consumption  has  increased 
in  recent  years.  Nonetheless,  data 
suggests  that  past  fuel  economy 
increases  have  had  a  major  impact  on 
U.S.  petroleum  use.  The  National 
Research  Council  determined  that  if  the 
fuel  efficiency  of  the  vehicle  fleet  had 
not  improved  since  the  1970s,  the  U.S. 
gasoline  consumption  and  oil  imports 
would  be  about  2.8  million  barrels  per 
day  higher  than  they  are  today. 
Although  a  nearly  complete  turnover  of 
the  light  duty  vehicle  fleet  takes  about 
15  years,  increases  in  the  fuel  economy 
of  new  vehicles  eventually  raise  the  fuel 
efficiency  of  all  vehicles  as  older  cars 
and  trucks  are  scrapped. 

Nor  do  we  believe  that  the  proposed 
increases  in  the  light  truck  CAFE 
standards  applicable  to  the  2005-2007 
MYs  will  unduly  lead  to  so-called 
"energy  waste."  This  theory,  presented 
in  comments  responding  to  our  Request 
for  Comments,  rests  on  the  notion  that 
efforts  to  reduce  energy  use  can  result 
in  negative  economic  effects  from  losses 
in  product  values,  profits  and  worker 
incomes.  As  discussed  above,  the 
agency  has  determined  that  the 
proposed  CAFE  standards  can  be 
achieved  through  the  use  of  available 
technologies  and  without  imposing 
product  restrictions,  job  losses  or 
adverse  safety  consequences.  Within  the 
bounds  of  technological  feasibility  and 
economic  practicability,  the  proposal 
will  in  fact  enhance  "energy  efficiency" 
without  adverse  ancillary  effects. 

Vm.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735. 
October  4. 1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

.  (3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  rulemaking  proposed  in  this 
Notice  of  Proposed  Rulemaking  will  be 
economically  significant  if  adopted. 
Accordingly,  OMB  reviewed  it  under 
Executive  Order  12866.  The  rule,  if 
adopted,  would  also  be  significant 
within  the  meaning  of  the  Department 
of  Transportation's  Regulatory  Policies 
and  Procediues.  The  agency  has 
estimated  that  compliance  with  the 
average  fuel  economy  standards 
proposed  would  cost  over  Si  00  million. 

Because  the  proposed  rule  is  major 
and  economiccdiy  significant,  the 
agency  has  prepared  a  Preliminary 
Economic  Assessment  and  placed  it  in 
the  docket  and  on  the  agency's  Web  site. 

B.  National  Environmental  Policy  Act 

Consistent  with  the  requirements  of 
the  National  Environmental  Policy  Act 
and  the  regulations  of  the  Council  on 
Environmental  Quality,  the  agency  has 
prepared  a  Draft  Environmental 
Assessment  of  this  proposed  action,  and 
has  placed  the  analysis  in  the  docket. 
Based  on  the  Draft  Environmental 
Assessment,  the  agency  does  not,  at  this 
time,  anticipate  that  the  proposed  action 
will  have  a  significant  effect  on  the 
quality  of  the  human  environment.  The 
agency  seeks  comments  on  the  Draft 
Environmental  Assessment. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  fairness  Act  (SBREFA)  of 
1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
nde  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Small  Business  Administration's 
regulations  at  13  CFR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 
No  regulatory  flexibility  analysis  is 


required  if  the  head  of  an  agency 
certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

NHTSA  has  considered  the  effects  of 
this  final  rule  under  the  Regulatory 
Flexibility  Act  and  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
for  this  certification  is  that  there  are  no 
single  stage  light  truck  manufacturers 
within  the  United  States  with  1,000  or 
fewer  employees. 

D.  Executive  Order  13132  Federalism 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  Executive  Order  13132 
defines  the  term  "Policies  that  have 
federalism  implications"  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  NHTSA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  NHTSA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  Notice  of  Proposed  Rulemaking 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities.among  the 
various  levels  of  govenunent  as 
specified  in  Executive  Order  13132.  The 
statute  under  which  the  CAFE  program 
is  administered  clearly  states  that  states 
may  not  adopt  or  enforce  any  law  or 
regulation  that  relates  to  fuel  economy 
standards.  49  U.S.C.  32919(a).  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
notice. 
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E.  The  Unfunded  Mandates  Reform  Act 

Section  202'of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  agency  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted. 

This  final  rule  will  not  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  of  more 
than  $100  miUion  annually,  but  it  will 
result  in  the  expenditiu^  of  that 
magnitude  by  vehicle  manufacturers 
and/ or  their  suppliers,  hi  promulgating 
this  proposal,  NHTSA  considered 
whether  average  fuel  economy 
standards  lower  and  higher  than  those 
proposed  would  be  appropriate.  NHTSA 
has  tentatively  concluded  that  the 
proposed  standards  are  the  maximum 
feasible  standards  for  the  light  truck 
fleet  for  MYs  2005-2007  in  light  of  the 
statutory  considerations. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  a  person  is  not  required 
to  respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0MB  control 
number.  There  are  no  new  information 
collection  requirements  in  this  proposal. 

G.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  begiiming  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 


H.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the  notice 
clearly  stated? 

•  Does  the  notice  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  notice  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  forward  them  to  Otto 
Matheke,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

/.  Executive  Order  13045 

Executive  Order  13045  (62  PR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental, 
health  or  safety  risk  that  NHTSA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  enviroiunental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  proposed  rule  does  not  have  a 
disproportionate  effect  on  children.  The 
primary  effect  of  this  proposal  is  to 
conserve  energy  resources  by  setting 
fuel  economy  standards  for  light  trucks. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  ^  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g.. 


-  Voluntary  consensus  standards  are  technical 
standards  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Technical  standards 
are  defined  by  the  NTTAA  as  ■'performance-based 
or  design-specific  technical  specification  and 
related  management  systems  practices."  They 
pertain  to  "products  and  processes,  such  as  size, 
strength,  or  technical  performance  of  a  product, 
process  or  material." 


the  Statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 
otherwise  impractical.  In  meeting  that 
requirement,  we  are  required  to  consult 
with  voluntary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Society  of  Automotive  Engineers  (SAE), 
and  the  American  National  Standards 
histitute  (ANSI).  If  NHTSA  does  not  use 
available  and  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 
There  are  no  voluntary  consensus 
standards  for  U.S.  fuel  economy. 
Therefore,  setting  this  future  standard    , 
does  not  involve  the  use  of  any 
volimtary  standards. 

K.  Executive  Order  13211 

Executive  Order  13211  (66  FR  28355. 
May  18.  2001)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  imder  E.O.  12866. 
and  is  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action.  If 
the  regulatory  action  meets  either 
criterion,  we  must  evaluate  the  adverse 
energy  effects  of  the  planned  rule  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  us. 

The  proposed  rule  seeks  to  establish 
light  truck  fuel  economy  standards  that 
will  reduce  the  consumption  of 
petroleum  and  will  not  have  any 
adverse  energy  effects.  Accordingly,  this 
rulemaking  action  is  not  designated  as 
a  significant  energy  action. 

L.  Department  of  Energy  Review 

hi  accordance  with  49  U.S.C.  32902(j). 
we  submitted  this  proposed  rule  to  the 
Department  of  Energy  for  review.  That 
Department  did  not  make  any  comments 
that  we  have  not  addressed. 

IX.  Comments 

Submission  of  Comments 

How  Can  I  hifluence  NHTSA's  Thinking 
on  This  Notice? 

In  developing  this  notice,  we  tried  to 
address  the  concerns  of  all  our 
stakeholders.  Yoiu-  comments  will  help 
us  determine  what  standards  should  be 
set  for  light  truck  fiiel  economy.  We 
invite  you  to  provide  different  views  on 
questions  we  ask,  new  approaches  and 
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technologies  we  did  not  ask  about,  new 
data,  how  this  notice  may  affect  you.  or 
other  relevant  information.  We  welcome 
your  views  on  all  aspects  of  this  notice, 
but  request  comments  on  specific  issues 
throughout  this  notice.  We  grouped 
these  specific  requests  near  the  end  of 
the  sections  in  which  we  discuss  the 
relevant  issues.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 

•  Explain  your  views  and  reasoning 
as  clearly  as  possible. 

•  Provide  empirical  evidence, 
wherever  possible,  to  support  your 
views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  conunents  to  specific 
sections  of  the  notice,  such  as  the  units 
or  page  nimibers  of  the  preamble,  or  the 
regulatory  sections. 

•  Be  sure  to  include  the  name,  date, 
and  docket  number  of  the  proceeding 
with  your  comments. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  dociunents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

U  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed. 


stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail.  Each  electronic  filer  will  receive 
electronic  confirmation  that  his  or  her 
submission  has  been  received. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  yoiir 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Coimsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
conunent  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives,  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  proposed  rule  (assuming 
that  one  is  issued),  wr  will  consider  that 
conunent  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  conunents  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Diepartment  of  Transportation  {http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 


(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
begiiming  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2002-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  sununary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  dociunents. 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation.  Motor  vehicles. 

PART  533— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  533  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  533 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  32902:  delegation  of 
authority  af  49  CFR  1.50. 

2.  Section  533.5(a)  would  be  amended 
by  revising  Table  IV  to  read  as  follows: 

§533.5    Requirements. 


(a)  *  *  * 


Table  IV 


Model  year 

Standard 

2001  

207 

2002 ,*...., 

20.7 

2003 „ 

2004 

20.7 
20.7 

2005 

21.0 

2006 

21.6 

2007 

22.2 

Issued:  E)eceniber  10,  2002. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  02-31522  Filed  12-13-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

December  10,  2002. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office.  USDA. 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Agricultural  Research  Service 

Title:  Meeting  the  Information 
Requirements  of  the  Animal  Welfare  Act 
Workshop  Registration  Form. 

OMB  Control  Number:  0158-NEW. 

Summary  of  Collection:  The  U.S. 
Department  of  Agriculture,  National 
Agricultural  Library  (NAL).  Animal 
Welfare  Information  Center  conducts  a 
workshop  titled  "Meeting  the 
Information  Requirements  of  the  Animal 
Welfare  Act".  The  proposed  registration 
from  collects  information  from 
interested  parties  necessary  to  register 
them  for  the  workshop.  The  information 
includes:  workshop  data  preferences, 
signature,  name,  title,  organization 
name,  mailing  address,  phone  and  fax 
numbers  and  email  address.  The 
information  will  be  collected  using 
online  and  printed  versions  of  the  form. 
Also  forms  can  be  fax  or  mailed. 

Need  and  Use  of  the  Information: 
NAL  will  collect  information  to  register 
participants,  contact  them  regarding 
schedule  changes,  control  the  number  of 
participants  due  to  limited  resources 
and  training  space,  and  compile  and 
customize  class  materials  to  meet  the 
needs  of  the  participants.  Failure  to 
collect  the  information  would  prohibit 
the  delivery  of  the'workshop  and 
significantly  inhibit  NAL's  ability  to 
provide  up-to-date  information  on  the 
requirements  of  the  Animal  Welfare  Act. 

Description  of  Respondents:  Not-for- 
Profit  Institutions;  Business  or  Other 
for-profit;  Federal  Government;  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  100. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  8. 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Title:  Application  Kit  for  Research 
and  Extension  Programs. 

OMB  Control  Number:  0524-0039. 

Summary  of  Collection:  The  United 
States  Department  of  Agriculture 
(USDA),  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  administers  several 
competitive,  peer-previewed  research 
and  extension  programs,  under  which 
awards  of  a  high-priority  nature  are 
made.  These  programs  are  authorized 
porsuant  to  the  authorities  contained  in 
the  National  Agricultural  Research. 


Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3101),  the 
Smith-Lever  Act,  and  a  variety  of  other 
legislative  authorities.  Before  grants  can 
be  awarded,  certain  information  is 
required  from  applicants  as  part  of  an 
overall  package.  Because  the  proposals 
submitted  are  competitive  in  nature  and 
necessitate  review  by  peer  panelists,  it 
is  particularly  important  that  applicants 
provide  the  information  in  a 
standardized  fashion  to  ensure  equitable 
treatment  for  all.  CSREES  will  collect 
information  using  forms  CSREES  2002, 
2003,  2004, 2005, 2006,  2007, and  2008 
and  2010. 

Need  and  Use  of  the  Information: 
CSREES  will  collect  the  following 
information:  Program  Summary  and 
Narrative,  Credentials,  Budget, 
Identification  of  Conflicts  of  Interest, 
and  Collect  of  Environmental  Impact 
Information.  The  information  will 
reduce  the  potential  for  errors  or 
omissions  of  important  data  essential  in 
the  proposal  review  and  award  process. 
The  information  will  be  used  to  respond 
to  inquiries  from  Congress,  other 
governmental  agencies,  and  the  grantee 
community. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  Individuals  or  households; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  9,450. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1 56,81 3. 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Title:  Questionnaire  for  Potential 
R^  V  i  6  wsrs 

OMB  Control  Number:  0524-NEW. 

Summary  of  Collection:  The  United 
States  Department  of  Agriculture 
(USDA),  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  administers  several 
competitive,  peer-reviewed  research  and 
extension  programs,  under  which 
awards  of  a  high-priority  nature  are 
made.  These  programs  are  authorized 
pursuant  to  the  authorities  contained  in 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  (7  U.S.C.  3101),  the 
Smith-Lever  Act,  and  a  variety  of  other 
legislative  authorities.  CSREES  receives 
approximately  6,000  research, 
education,  and  extension  proposals  per 
year,  of  which  approximately  2,000  are 
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awarded.  The  majority  of  these; 
proposals  are  subject  to  a  rigorous  peer- 
review  process  involving  technical 
experts  located  worldwide.  Given  the 
highly  technical  nature  of  many  of  the 
proposals,  the  quality  of  the  peer-review 
greatly  depends  on  the  appropriate 
matching  of  the  proposal  subject  matter 
with  the  technical  expertise  of  the 
reviewer.  As  a  result,  a  single  database 
of  technical  experts  is  an  invaluable  tool 
for  CSREES  in  accomplishing  a  suitable 
marriage  of  proposal  content  with 
reviewer  experts.  CSREES  is  seeking 
clearance  to  conduct  a  survey  in  the 
form  of  a  questionnaire  sent  to 
individuals  who  have  the  technical 
expertise.  The  survey  will  be  done  by 
email,  hard  copy  or  other  appropriate 
mechanism. 

Need  and  Use  of  the  Information: 
CSREES  will  collect  information  to 
enable  a  program  officer  to  perform 
searches  for  specific  technical  expertise 
and  the  expressed  willingness  to  be  a 
reviewer  and  will  also  allow  a  program 
officer  to  consider,  for  example, 
conflict-of-interest  issues  and  a 
balanced  composition  of  reviewers.  This 
process  enables  the  program  officer  to 
identify,  in  an  expeditious  and  efficient 
manner,  the  most  appropriate  reviewers. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  75,000. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  12.500. 

Foreign  Agricultural  Service 

Title:  CCC's  Export  Credit  Guarantee 
program  (GSA-102).  Intermediate  Credit 
Guarantee  Program  (GSM-103)  Supplier 
Credit  Guarantee  Program  (SCGP). 

OMB  Control  Number:  0551-004. 

Summary  of  Collection:  The 
Commodity  Credit  Corporation  (CCC)  of 
the  U.S.  Department  of  Agriculture 
administers  under  7  CFR  Part  1493.  the 
Export  Credit  Guarantee  Program  (GSM- 
102).  the  intermediate  Export  Credit 
program  (GSM-103).  and  Supplier 
Credit  Guarantee  Program  (SCGP). 
These  programs  provide  guarantees  to 
exporters  in  order  to  maintain  and 
increase  overseas  importers  ability  to 
purchase  U.S.  agricultiu-al  goods.  The 
Export  Credit  Guarantee  Programs  are 
designed  to  stimulate  U.S.  private  sector 
financing  of  foreign  purchases  of  U.S. 
agricultiiral  commodities  on  credit 
terms.  Since  the  Export  Credit 
Guarantee  Programs  operate  oH 
commercial  sales,  the  majority  of  the 
information  required  for  program 
participation,  including  the  guarantee 
application,  evidence  of  export  report, 
assignment  notice,  and  filing  of  notices 
of  default.  The  Foreign  Agricultural 


Service  (FAS)  will  collect  information 
from  the  guarantee  applications 
submitted  by  the  participants  by 
telephone,  mail,  or  fax. 

Need  and  Use  of  the  Information:  FAS 
will  collect  information  from 
participating  U.S.  exporters  in  order  to 
determine  the  exporters  eligibility  for 
program  benefits.  The  information  is 
also  used  in  fulfilling  CCC  obligation 
under  jthe  issued  pajrment  guarantee.  If 
the  information  were  not  collected  CC 
would  be  unable  to  determine  if  export 
sales  under  the  programs  would  be 
eligible  for  coverage  or,  if  coverage 
conformed  to  program  requirements. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  857. 

Frequency  of  Responses:  Record 
keeping.  Reporting:  On  occasion. 

Total  Burden  Hours:  11,415. 

Foreign  Agricultural  Agency 

Title:  Emergency  Relief  fiom  Duty- 
Free  Imports  of  Perishable  Products 
Under  the  Andean  Trade  Promotion  and 
Drug  Eradication  Act  (ATPDEA). 

OMB  Control  Number:  0551-0033. 

Summary  of  Collection:  The  Andean 
Trade  Preference  Act  (the  Act)  (19 
U.S.C.  3201  et  seq.)  was  signed  into  law 
on  December  4, 1991  and  expired 
December  4,  2001.  Section  3104  of  H.R. 
3009,  the  "Trade  Act  of  2002"  amended 
section  208(b)  of  the  Act  to  extend  the 
termination  date  to  December  31,  2006, 
retroactive  to  December  4,  2001.  The 
Act  authorizes  the  President  to  provide 
duty-&«e  treatment  to  imports  from 
Bolivia,  Colombia,  Ecuador,  and  Peru, 
except  for  specifically  excluded 
products.  Section  204(d)  provides,  in 
part,  that  a  petition  for  emergency 
import  relief  maybe  filed  with  the 
Secretary  of  Agriculture  at  the  same 
time  a  petition  for  import  relief  is  filed 
with  the  United  States  International 
Trade  Commission  (ITC).  Emergency 
import  relief  is  limited  to  restoration  of 
general  tariHs  during  the  period  of  the 
rrC's  investigation. 

Need  and  Use  of  the  Information:  The 
Foreign  Agricultural  Service  will  collect 
the  following  information  to  be 
included  in  a  petition:  a  description  of 
the  imported  perishable  product 
concerned;  country  of  origin  of  imports 
data  indicating  increased  imports  are  a 
substantial  cause  of  serious  injury  to  the 
domestic  industry  producing  a  like  or 
directly  competitive  product;  evidence 
of  serious  injury;  and  a  statement 
indicating  why  emergency  action  would 
be  warranted.  The  information  collected 
provides  essential  data  for  the  Secretary 
regarding  specific  market  conditions 
with  respect  to  the  industry  requesting 
emergency  relief. 


Description  of  Respondents:  Business 
or  other  for-profit;  Farms;  Individuals  or 
households. 

Number  of  Respondents:  2. 

Frequency  of  Responses:  Reportii^; 
On  occasion. 

Total  Burden  Hours:  46. 

Farm  Service  Agency 

Title:  Request  for  Direct  Loan 
Assistance. 

OMB  Control  Number:  0560-0167. 

Summary  of  Collection:  Section  302  (7 
U.S.C.  1922)  of  the  Consolidated  Farm 
and  Rural  Development  Act  (CONACT) 
provides  that  the  Secretary  is  authorized 
to  make  and  insure  loans  under  this  title 
to  farmers  and  ranchers.  The  Farm 
Service  Agency  (FSA)  has  issued 
regulations  through  the  Federal  Register 
process  to  implement  the  making  and 
servicing  of  direct  loans  in  chapter  18  of 
the  Code  of  Federal  Regulations.  These 
regulations  establish  the  information 
•  collection  necessary  for  FSA  to  make 
and  service  direct  loans.  The  loans 
include  Operating,  Farm  Ownership. 
Soil  and  Water,  Softwood  Timber 
Production,  Emergency,  Economic 
Emergency,  Economic  Opportunity, 
Recreation,  and  Rural  Housing  loans  for 
farm  service  building.  FSA  will  collect 
information  using  form  FSA  410-1. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  determine  if 
the  applicant/borrower  meets  the 
eligibility  requirements  established  in 
the  CONACT.  FSA  will  also  collect  the 
following  information:  name,  address, 
telephone  number;  social  security 
number;  type  of  farming  operation; 
information  relating  to  the  applicant's 
credit  history;  the  source  and  amount  of 
nonfarm  income,  and  a  financial 
statement.  If  the  information  were  not 
collected  FSA  would  not  be  able  to 
make  an  accurate  eligibility  and 
financial  feasibility  determination  on 
respondents'  request  for  new  loans  and 
loan  servicing  actions. 

Description  of  Respondents:  Farm; 
Federal  Government;  Business  or  other- 
for-profit;  Individuals  or  household. 

Number  of  Respondents:  48,321. 

Frequency  of  Responses:  Reporting: 
Other  (when  applying  for  benefits). 

Total  Burden  Hours:  96 ,642. 

Rural  Utilities  Service 

Title:  Use  of  Consultants  Funded  by 
Borrowers.  7  CFR  1789. 

OMB  Control  Number:  0572-0115. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  a  credit  agency 
of  the  Department  of  Agriculture  that 
makes  mortgage  loans  and  loan 
guarantees  to  finance  electric, 
telecommunications,  and  water  and 
waste  facilities  in  rural  areas.  The  loan 
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programs  are  managed  in  accordance 
with  the  Rural  Electrification  Act  (RE 
Act)  of  1936,  7  U.S.C.  901  et  seq..  as 
amended,  and  as  prescribed  by  Office  of 
Management  and  Budget  Circular  A- 
129!  Policies  for  Federal  Credit 
programs  and  Non-Tax  Receivable, 
which  states  that  agencies  must,  based 
on  a  review  of  a  loan  application, 
determine  that  an  applicant  complies 
with  statutory,  regulatory,  and 
administrative  eligibility  requirements 
for  loan  assistance.  RUS  has  the 
authority  to  use  consultants  voluntarily 
funded  by  borrowers  for  financial,  legal, 
engineering,  and  other  technical 
services.  However,  all  RUS  borrowers 
are  eligible  to  fund  consultant  services 
but  are  not  required  to  fund  consultants. 

Need  and  Use  oftlie  Information: 
RUS  will  collect  information  to 
determine  whether  it  is  appropriate  to 
use  a  consultant  voluntarily  funded  by 
the  borrower  to  expedite  a  particular 
borrower  application.  If  the  information 
were  not  submitted.  RUS  would  be 
unable  to  determine  if  using  a 
consultant  would  accelerate  the  specific 
application  process. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profits. 

Number  of  Respondents:  6. 

Frequency  of  Responses:  Reporting: 
On  Occasion. 

Total  Burden  Hours:  12. 

Rural  Utilities  Service 

Title:  Broadband  pilot  grant  program. 

OMB  Control  Number:  0572-0127. 

Summary  of  Collection:  The  Rural 
Utilities  Service  has  the  responsibility 
to  deploy  a  Broadband  Pilot  Grant 
Program  to  provide  broadband 
infrastructure  to  rural,  lower  income 
communities  on  a  "community-oriented 
connectivity"  basis.  This  service  is 
intended  to  promote  economic 
development  and  provide  enhanced 
educational  and  health  care 
opportunities. 

Need  and  Use  of  the  Information: 
RUS'  will  provide  financial  assistance 
in  the  form  of  grants  to  eligible  entities 
to  provide  broadband  transmission 
service  in  rural  communities  where 
such  service  does  not  currently  exist. 
RUS  will  use  the  information  to 
determine  that  funds  needed  to . 
complete  the  project  are  adequate  based 
on  the  amount  requested. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  300. 

Frequency  of  Responses:  Reporting; 
On  occasion. 

Total  Burden  Hours:  48.010. 


Rural  Housing  Service 

Title:  7  CFR  3550— Direct  Single 
Family  Housing  Loan  and  Grant 
Program,  HB-1-3550.  HB-2-3550. 

OMB  Control  Number:  0575-01 72. 

Summary  of  Collection:  The  Rural 
Housing  Service  (RHS)  is  a  credit 
agency  for  rural  housing  and 
community  development  within  the 
Rural  Development  mission  area  of  the 
Department  of  Agriculture.  Section  501 
of  Title  V  of  the  Housing  Act  of  1949. 
as  amended,  authorizes  the  Secretary  of 
Agriculture  to  administer  such  programs 
and  to  prescribe  regulations  to  ensure 
that  these  loans  and  grants  provided 
with  Federal  funds  are  made  to  eligible 
applicants  for  authorized  purposes,  and 
that  subsequent  servicing  an  benefits 
provided  to  borrowers  are  consistent 
with  the  authorizing  statute.  RHS  offers 
a  supervised  credit  program  to  extend 
financial  assistance  to  construct, 
improve,  alter,  repair,  replace  or 
rehabilitate  dwellings,  which  will 
provide  modest,  decent,  safe,  and 
sanitary  housing  to  eligible  individuals 
living  in  rural  areas.  To  assist 
individuals  in  obtaining  affordable 
housing,  a  borrower's  house  payment 
may  be  subsidized  to  an  interest  rate  as 
low  as  1%.  The  information  requested 
by  RHS  is  vital  to  be  able  to  process 
applications  for  RHS  assistance  and 
make  prudent  credit  and  program 
decisions.  RHS  will  collect  information 
using  several  forms. 

Need  and  Use  of  the  Information: 
RHS  will  collect  information  to  verify 
program  eligibility  requirements; 
continued  eligibility  requirements  for 
borrower  assistance;  servicing  of  loans; 
eligibility  for  special  servicing 
assistance  such  as:  payment  subsidies, 
moratorium  (stop)  on  payments, 
delinquency  workout  agreements; 
liquidation  of  loans;  and.  debt 
settlement.  The  information  is  used  to 
ensure  that  the  direct  Single  Family 
Housing  Programs  are  administered  in  a 
manner  consistent  with  legislative  and 
administrative  requirements.  Without 
the  information  RHS  would  be  unable  to 
determine  if  a  borrower  would  qualify 
for  services  or  if  assistance  has  been 
granted  to  which  the  customer  would 
not  be  eligible  under  cxirrent  regulations 
and  statutes. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  500,000. 
Frequency  of  Responses:  Reporting; 
On  occasion;  Annually. 

Total  Burden  Hours:  513.872. 


Animal  and  Plant  Health  Inspection 
Service 

Title:  Animal  Welfare  Licensing  and 
inspection  Requirements  for  Dealers  of 
Dogs  Intended  for  Hunting.  Breeding,  or 
Security  Purpose. 

OMB  Control  Number:  0579-0169. 

Summary  of  Collection:  The 
Laboratory  Animal  Welfare  Act  (AW A) 
P.L.  890544  enacted  August  24,  1966, 
requires  the  U.S.  Department  of 
Agriculture  (USDA)  to  regulate  the 
humane  care  and  handling  of  dogs,  cats, 
guinea  pigs,  hamster,  rabbits,  and 
nonhuman  primates. 

The  legislation  was  the  result  of 
extensive  demand  by  organized  animal 
welfare  groups  and  private  citizens 
requesting  a  Federal  law  covering  the 
transportation,  care,  and  handling  of 
laboratory  animals.  As  part  of  these 
standards,  the  Animal  and  Plant  health 
Inspection  Service  (APHIS)  must 
regulate  dealers  of  dogs  used  for 
hunting,  security,  or  breeding  purposes. 
APHIS  will  collect  information  usiqg 
several  forms. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  (1)  to 
insure  that  animals  intended  for  use  in 
research  facilities  or  exhibition 
purposes  or  for  use  as  pets  are  provided 
humane  care  and  treatment;  (2)  to  assure 
the  humane  treatment  of  animals  during 
transportation  in  commerce;  and  (3)  to 
protect  the  owners  of  animals  fix)m  the 
theft  of  their  animals  by  preventing  the 
sale  or  use  of  animals  which  have  been 
stolen.  The  information  collected  will 
help  determine  whether  a  reporting 
facility  is  following  professionally 
acceptable  standards  governing  care, 
treatment,  and  use  of  animals.  Without 
the  information  it  would  be  impossible 
to  enforce  the  AWA  program,  perform 
compliance  investigations,  or  initiate 
proceedings  against  violators. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  12. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 
Total  Burden  Hours:  16. 

Agricultural  Marketing  Service 

Title:  Lamb  Promotion.  Research  and 
Information  Program:  Rules  and 
Regulations. 

OMB  Control  Number:  0581-0203. 

Summary  of  Collection :  The 
agricultural  Marketing  Service  (AMS) 
has  the  responsibility  for  the  national 
commodity  research  and  promotion 
programs.  The  authority  for  the  Lamb 
Promotion,  Research,  and  Information 
Order  is  established  under  the 
Commodity  Promotion,  Research,  and 
Information  Act  of  1996.  These 
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programs  carry  out  projects  relating  to 
research,  consumer  information 
.advertising,  producer  information, 
market  development,  and  product 
research  with  the  goal  of  maintaining 
and  expanding  their  existing  markets 
and  uses  and  strengthening  their 
position  in  the  marketplace. 

Need  and  Use  of  the  Information:  The 
Certification  of  Non-Producer  status 
Form  is  used  by  market  agencies  to 
certify  that  certain  transactions  are 
exempt  from  assessments  and  were 
resold  not  later  than  10  days  from  the 
date  on  which  the  agency  acquired 
ownership  and  no  additional 
assessment  was  due.  The  information 
required  by  this  form  is  not  available 
from  any  other  source  because  it  relates 
specifically  to  individual  lamb 
producers,  feeders,  seedstock  producers, 
first  handlers  and  exporters. 

Description  of  Respondents:  Farms; 
individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  3,318. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  Monthly. 

Total  Burden  Hours:  1,195. 

Food  Safiety  and  Inspection  Service 

Title:  Survey  of  Egg.  Meat,  and 
Poultry  Plants:  Current  Practices  and 
Technologies  for  Controlling  Pathogens 
in  Manufacturing  Processes. 

OMB  Control  Number:  0583-NEW. 

Summary  of  Collection:  The  Food 
Safety  and  Inspection  Service  (FSIS)  has 
been  delegated  the  authority  to  exercise 
the  functions  of  the  Secretary  as 
provided  in  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  et.  seq.).  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451,  ef.  seq.),  and  the  Egg 
Products  Inspection  Act  (EPIA)  (21 
U.S.C.  1031-1056).  These  statutes 
mandate  that  FSIS  protect  the  public  by 
ensuring  that  meat,  poultry,  and  egg 
products  are  safe,  wholesome, 
unadulterated,  and  properly  labeled  and 
packaged.  FSIS  will  conduct  surveys  of 
egg,  meat,  and  poultry  plants.  The 
survey  will  provide  acciirate  and  up-to- 
date  information  about  current  practices 
and  technologies  used  in  the  egg.  meat, 
and  poultry  industries  to  control  and 
reduce  pathogens  in  their 
manufacturing  processes. 

Need  and  Use  of  the  Information: 
FSIS  will  collect  information  to 
establish  an  accurate,  quantitative 
baseline  for  pathogen  control, 
sanitation,  testing,  training,  and  other 
practices  used  by  egg,  meat,  and  poultry 
plants.  FSIS  will  also  use  the 
information  collected  to  determine 
whether  specific  regulatory  actions  are 
needed,  and  if  so,  the  types  of  regulatory 
actions  that  will  achieve  desired 


objectives  in  the  most  efficient  and 
effective  manner.  Without  the 
information  FSIS  would  have 
insufficient  quantitative  information 
about  practices  and  technologies  used  in 
the  eggs.  meat,  and  poultry  industries  to 
control  or  reduce  pathogens  in 
manufacturing  processes. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  1.309. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  741.7. 

Food  and  Nutrition  Service 

Title:  7  CFR  Part  215— Special  Milk 
Program  for  Children. 

OMB  Control  Number:  0584-0005. 

Summary  of  Collection:  Section  3  of 
the  Child  Nutrition  Act  (CNA)  of  1966 
(P.L.  89-642,  as  amended;  42  U.S.C. 
1772)  authorizes  the  Special  Milk 
Program  (SMP)  for  Children.  The  SMP 
is  a  food  assistance  program  whose 
objective  is  to  encourage  children  to 
consume  milk.  The  program  provides 
the  availability  of  federally  subsidized 
milk,  which  is  delivered  through 
nonprofit  milk  service  operations  run  by 
schools  and  institutions.  Such 
organizations  may  operate  the  SMP  in 
either  a  pricing  or  nonpricing  mode. 
Needy  children  in  organizations  that 
operate  the  SMP  in  its  pricing  mode 
may  receive  their  milk  free  if  the 
sponsoring  organization  elects  to  serve 
free  milk.  Although  the  responsibility 
for  administering  the  SMP  at  the  Federal 
level  has  been  assigned  to  USDA.  the 
enabling  legislation  requires  that  SMP 
operations  within  the  states  be 
administered  by  State  Agencies  (SAs). 

Need  and  Use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  to  compute  the 
amount  of  Federal  SMP  funds  due  the 
SA  under  the  performance-funding 
formula;  analyze  and  evaluate  the 
results  of  program  operation  within 
each  state  and  nationwide;  respond  to 
data  requests  from  the  Congress.  OMB, 
and  advocacy  groups  and  the  general 
public;  develop  budget  projections  of 
the  amount  of  Federal  funds  needed  to 
pay  SMP  program  benefits;  and  regulate 
the  flow  of  Federal  funds  to  SA. 
Without  this  information  FNS  would 
not  be  able  to  evaluate  program 
operations. 

Description  of  Respondents:  State, 
Local,  and  Tribal  Government;  Business 
or  other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  15,199. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Monthly; 
Annually. 

Total  Burden  Hours:  702,767. 


Food  and  Nutrition  Service 

Title:  Food  Stamp  Forms: 
Applications,  Periodic  Reporting, 
Notices. 

OMB  Control  Number:  0584-0064. 

Summary  of  Collection:  The  Food 
Stamp  Act  of  1977  (the  Act)  establishes 
a  program  whereby  needy  households 
may  apply  for  and  receive  food  stamp 
benefits.  "The  Act  requires  certain 
reporting  and  recordkeeping 
requirements  in  administering  the 
program.  The  Act  specifies  national 
eligibility  standards  and  impose  certain 
administrative  requirements  on  State 
agencies  in  administering  the  program. 
Information  must  be  collected  from 
households  to  assure  that  they  are 
eligible  for  the  program  and  that  they 
receive  the  correct  amount  of  food 
stamp  benefits.  Information  collected  is 
limited  to  that  necessary  for  the 
administration  and  enforcement  of  the 
Food  Stamp  Program.  The  Food  and 
Nutrition  Service  (FNS)  will  use  an 
application  to  collect  information.  Fours 
laws  modify  or  add  additional 
information  collected,  reporting,  and 
recordkeeping  requirement  associated 
with  the  application  and  certification  of 
households  for  the  Food  Stamps 
Program:  The  four  laws  gre:  Public  Law 
104-193.  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  (PRWORA),  dated  8/22/96;  PubUc 
Law  104-208,  the  Omnibus 
Consolidated  Appropriations  Act 
(OCAA).  dated  9/30/96;  Public  Law 
105-33.  the  Balanced  Budget  Act  (BBA), 
dated  August  5, 1997;  and  Public  Law 
105-185.  the  Agricultural  Research, 
Extension  and  Education  Reform  Act  of 
1998  (AREERA),  dated  June  23,  1998. 
The  various  provisions  of  these  laws  are 
implemented  at  7  CFR  Part  272.  273, 
and  274. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  determine 
the  eligibility  of  households  for  the  food 
stamp  program  and  to  determine  the 
correct  benefit  levels  for  eligible 
households.  The  social  security  number 
will  be  used  to  check  the  identity  of 
household  members,  to  prevent 
duplicate  participation,  to  make  mass 
food  stamp  changes,  and  to  verify 
information.  If  information  is  not 
collected  to  certify  households  in 
accordance  with  the  Act  or  changing  the 
frequency  of  information  or  reporting 
requirements  as  they  relate  to  the 
application,  certification,  and  continue 
eligibility  of  households  would  result  in 
a  direct  violation  of  the  Act  and  its 
implementing  regulations.  Further, 
benefits  could  be  overissued  or 
underissued  for  a  long  period  of  time  if 
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net;essar\'  information  is  not  collected  or 
actions  are  not  taken  timely. 

Description  of  Respondents:  State, 
Local,  and  Tribal  Government; 
Individuals  or  household. 

Number  of  Respondents:  18,131.799. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Monthly:  Quarterly. 

Total  Burden  Hours:  28.333.895. 

Farm  Service  Agency 

Title:  Brokerage  Agreement  for  the 
Transportation  of  USDA  Commodities. 

OMB  Control  Number:  0560-NEW. 

Summary-  of  Collection:  49  U.S.C. 
13102(2).  13712.  and  49  CFT?  Chapter 
10.  Part  109Q-1099,  authorizes  the 
Export  Operations  Division  (EOD)  to 
collect  information  to  determine  Broker 
compliance  with  KCCO  requirements 
and  to  determine  the  eligibility  of 
Brokers  to  haul  agricultural  products  for 
the  United  States  Department  of 
Agriculture  (USDA).  Brokers  must 
complete  the  Brokerage  Agreement  for 
the  transportation  of  USDA 
commodities.  The  Brokerage  Agreement 
is  used  to  establish  the  transportation 
service  needs  of  the  USDA,  Farm 
Service  Agency  (FSA),  Kansas  City 
Commodity  Office  (KCCO),  operating  as 
Commodity  Credit  Corporation  (CCC), 
for  the  brokered  movement  of  its  freight. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  ensure  that 
the  applicant  has  both  the  willingness 
and  the  capability  to  meet  the  needs  of 
KCCO  and  to  establish  the  rules  for 
which  the  broker  can  expect 
corporation.  Without  the  information, 
KCCO  could  not  meet  program 
requirements. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  Federal  Government;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  113. 

Frequency  of  Responses:  Reporting: 
Other  (Once). 

Total  Burden  Hours:  113. 

Sondra  Blakey, 

Departmental  Information  Collection 
Clearance  Officer. 

IFR  Doc.  02-31570  Filed  12-13-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-092-1] 

Aventis  CropScience;  Availability  of 
Petition  and  Environmental 
Assessment  for  Determination  of 
Nonregulated  Status  for  Cotton 
Genetically  Engineered  for  Giufosinate 
Herbicide  Tolerance 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Aventis  CropScience 
seeking  a  determination  of  nonregulated 
status  for  cotton  designated  as 
Transformation  Event  LLCotton25. 
which  has  been  genetically  engineered 
for  tolerance  to  the  herbicide 
giufosinate.  The  petition  has  been 
submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  this  cotton 
presents  a  plant  pest  risk.  We  are  also 
making  available  for  public  comment  an 
environmental  assessment  for  the 
proposed  determination  of  nonregulated 
status. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  February 
14,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comments  (an  original 
and  three  copies)  to  Docket  No.  02-092- 
1,  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  Suite  3C71. 
4700  River  Road  Unit  118,  Riverdale. 
MD  20737-1238.  Please  state  that  your 
comments  refer  to  Docket  No.  02-092- 
1.  If  you  use  e-mail,  address  your 
comment  to 

regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-092-1"  on  the  subject  line. 

You  may  read  the  petition,  the 
environmental  assessment,  and  any 
comments  we  receive  on  this  notice  of 
availability  in  our  reading  room.  The 
reading  room  is  located  in  room  1141. 
USDA  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC.  Normal  reading  room 


hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday*  except  holidays.  To  be 
sure  that  someone  is  available  to  l\elp 
you,  please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  riames  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
iiivw.aphis.gov/ppd/rad/webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Koehler,  Biotechnology 
Regulator*'  Services,  APHIS.  Suite  5B05, 
4700  River  Road  Unit  147,  Riverdale, 
MD  20737-1236;  (301)  734-4886.  To 
obtain  a  copy  of  the  petition  or  the 
environmental  assessment,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
Kay.Peterson@aphis.  usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for  a 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  February  12,  2002,  APHIS 
received  a  petition  (APHIS  Petition  No. 
02-042-01  p)  from  Aventis  CropScience 
(Aventis)  of  Research  Triangle  Park,  NC. 
requesting  a  determination  of 
nonregulated  status  under  7  CFR  part 
340  for  cotton  {Gossypium  hirsutum  L.) 
designated  as  Transformation  Event 
LLCotton25  (LLCotton25).  which  has 
been  genetically  engineered  for 
tolerance  to  the  herbicide  giufosinate. 
The  Aventis  petition  states  that  the 
subject  cotton  should  not  be  regulated 
by  APHIS  because  it  does  not  present  a 
plant  pest  risk. 

As  described  in  the  petition. 
LLCotton25  has  been  genetically 
engineered  to  contain  a  stably  integrated 
bar  gene  isolated  from  Streptomyces 
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hygroscopicus,  strain  ATCC21705.  The 
bar  gene  encodes  phosphinothricin-N- 
acetyltransferase  (PAT),  and  the  PAT 
enzyme  catalyzes  the  conversion  of  L- 
phosphinothricin,  the  active  ingredient 
in  giufosinate.  to  an  inactive  form,  thus 
conferring  resistance  to  the  herbicide. 
Expression  of  the  added  genes  is 
controlled  in  part  by  gene  sequences 
bom.  the  plant  pathogens  cauliflower 
mosaic  virus  and  Agrobacterium 
tumefaciens.  Agrobacterium-mediated 
gene  transfer  was  used  to  transfer  the 
added  genes  into  the  recipient  Coker 
312  cotton  variety. 

LLCotton25  has  been  considered  a 
regulated  article  under  the  regulations 
in  7  CFR  part  340  because  it  contains 
gene  sequences  from  plant  pathogens. 
This  cotton  has  been  field  tested  since 
1999  in  the  United  States  under  APHIS 
notifications.  In  the  process  of 
reviewing  the  notifications  for  field 
trials  of  the  subject  cotton,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  §  403  of  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772).  "plant  pest"  is 
defined  as  any  living  stage  of  any  of  the 
following  that  can  directly  or  indirectly 
injure,  cause  damage  to,  or  cause 
disease  in  any  plant  or  plant  product:  A 
protozoan,  a  nonhuman  animal,  a 
parasitic  plant,  a  bacterium,  a  fungus,  a 
virus  or  viroid,  an  infectious  agent  or 
other  pathogen,  or  any  article  similar  to 
or  allied  with  any  of  the  foregoing. 
APHIS  views  this  definition  very 
broadly.  The  definition  covers  direct  or 
indirect  injury,  disease,  or  damage  not 
just  to  agricultural  crops,  but  also  to 
plants  in  general,  for  example,  native 
species,  as  well  as  to  organisms  that 
may  be  beneficial  to  plants,  for  example, 
honeybees,  rhizobia.  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  a  pesticide 
or  involve  a  different  use  pattern  for  the 
pesticide.  EPA  must  approve  the  new  or 
different  use.  Accordingly,  Aventis  has 
submitted  a  pesticide  petition  to  EPA  to 
expand  the  registration  of  giufosinate  to 
include  use  on  LLCotton25. 

When  the  use  of  the  pesticide  on  the 
genetically  modified  plant  would  result 


in  an  increase  in  the  residues  in  a  food 
or  feed  crop  for  which  the  pesticide  is 
currently  registered,  or  in  new  residues 
in  a  crop  for  which  the  pesticide  is  not 
currently  registered,  establishment  of  a 
new  tolerance  or  a  revision  of  the 
existing  tolerance  would  be  required. 
Residue  tolerances  for  pesticides  are 
established  by  EPA  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
as  amended  (21  U.S.C.  301  et  seq.),  and 
the  Food  and  Drug  Administration 
(FDA)  enforces  tolerances  set  by  EPA 
under  the  FFDCA. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29. 1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA. 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived>, 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering.  The 
petitioner  has  begun  consultation  with 
FDA  on  the  subject  cotton. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  petition  for  determination  of 
nonregulated  status  from  interested 
persons  for  a  period  of  60  days  from  the 
date  of  this  notice.  We  are  also  soliciting 
written  comments  from  interested 
persons  on  the  environmental 
assessment  (EA)  prepared  to  provide  the 
public  with  documentation  of  APHIS' 
review  and  analysis  of  any  potential 
environmental  impacts  and  plant  pest 
risk  associated  with  a  proposed 
determination  of  nonregulated  status  for 
Aventis'  LLCotton25. 

The  EA  was  prepared  in  accordance 
with  (1)  The  National  Environmental 
Policy  Act  of  1969  (NEPA),  as  amended 
(42  U.S.C.  4321  et  seq.).  (2)  regulations 
of  the  Council  on  Environmental 
Quality  for  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
parts  1500-1508),  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  part  lb), 
and  (4)  APHIS'  NEPA  Implementing 
Procedures  (7  CFR  part  372).  The 
petition  and  the  environmental 
assessment  and  any  comments  received 
are  available  for  public  review,  and 
copies  of  the  petition  and  the 
environmental  assessment  may  be 
ordered  (see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 


and  any  other  relevant  information. 
After  reviewing  and  evaluating  the 
comments  on  the  petition  and  the 
environmental  assessment  and  other 
data  and  information,  APHIS  will 
furnish  a  response  td  the  petitioner, 
either  approving  the  petition  in  whole 
or  in  part,  or  denying  the  petition. 
APHIS  will  then  publish  a  notice  in  the 
Federal  Register  announcing  the 
regulatory  status  of  Aventis'  herbicide- 
tolerant  LLCotton25  and  the  availability 
of  APHIS'  written  decision. 

Authority:  7  U.S.C.  166, 1622n,  7756,  and 
7761-7772;  31  U.S.C.  9701;7  CFR  2.22,  2.80. 
and  371.3. 

Done  in  Washington,  DC,  this  10th  day  of 
December  2002. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  02-31567  Filed  12-13-02;  8:45  am] 

BILLINa  COtX  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[Docket  No.  02-102-1] 

Draft  Guideline  on  Testing  for  the 
Detection  of  Mycoplasma 
Contamination 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  A  draft  guideline  tided 
"Testing  for  the  Detection  of 
Mycoplasma  Contamination"  has  been 
developed  by  the  International 
Cooperation  on  Harmonization  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicined  Products 
(VICH).  The  draft  guideline  provides 
procedures  for  the  testing  of  some 
veterinary  biologies  to  detect 
mycoplasma  contamination.  Since  the 
draft  guideline  applies  to  veterinary 
biological  products  regulated  by  the 
Animal  and  Plant  Health  Inspection 
Service  imder  the  Virus-Semm-Toxin 
Act,  we  are  requesting  comments  on  its 
provisions  so  that  we  may  include  any 
relevant  public  input  on  the  draft  in  the 
Agency's  comments  to  the  VICH 
Steering  Committee. 
DATES:  We  will  consider  all  comments 
on  the  draft  guideline  that  we  receive  on 
or  before  February  14,  2003. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/conunercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
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three  copies)  to:  Docket  No.  02-102-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-102-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-102-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  draft  guideline  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue  SW. , 
Washington.  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

You  may  request  a  copy  of  the  draft 
gmdeline  "Testing  for  the  Detection  of 
Mycoplasma  Contamination"  by  calling 
or  writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  The 
draft  guideline  is  also  available  on  the 
Internet  at  http://www.aphis.usda.gov/ 
vs/cvb/lpd/notices. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  VICH,  contact  Dr. 
Richard  E.  Hill,  Director,  Center  for 
Veterinary  Biologies-Licensing  and 
Policy  Development,  VS,  APHIS,  510 
South  17th  Street,  Suite  104,  Ames,  lA 
50010;  (515)  232-5785.  For  information 
regarding  the  draft  guideline  "Testing 
for  the  Detection  of  Mycoplasma 
Contamination,"  contact  Dr.  Donna  M. 
Gatewood  at  the  same  address  and 
telephone  number. 
SUPPt.EMENTARY  INFORMATION:  The 
International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  the  Registration  of 
Veterinary  Medicinal  Products  (VICH) 
brings  together  the  regulatory 
authorities  of  the  European  Union. 
Japan,  and  the  United  States  and 
representatives  from  the  animal  health 
industry  in  the  three  regions.  The 
purpose  of  VICH  is  to  harmonize 
technical  requirements  for  veterinary 
products  (both  drugs  and  biologies). 
Regulatory  authorities  and  industry 
experts  from  Australia  and  New  Zealand 


participate  as  observers.  The  VICH 
initiative  is  conducted  under  the 
auspices  of  the  International  Office  of 
Epizootics.  The  World  Federation  of  the 
Animal  Health  Industry  (COMISA,  the 
Confederation  Mondiale  de  L'Industrie 
de  la  Sante  Animale)  provides  the 
secretarial  support  for  VICH  activities. 
The  U.S.  Government  is  represented  in 
VICH  by  the  Food  and  Drug 
Administration  (FDA)  and  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  The  FDA  provides  expertise 
regarding  veterinary  drugs,  while  APHIS 
fills  a  corresponding  role  for  veterinary 
biological  products.  As  VICH  members, 
FDA  and  APHIS  participate  in  efforts  to 
enhance  harmonization  and  have 
expressed  their  commitment  to  seeking 
scientifically  based  harmonized 
technical  requirements  for  the 
development  of  veterinary  drugs  and 
biological  products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  veterinary  drugs  and 
biologies  among  regulatory  agencies  in 
different  countries. 

This  notice  informs  the  public  that  a 
draft  document,  "Testing  for  the 
Detection  of  Mycoplasma 
Contamination"  (VICH  Topic  GL34).  has 
been  made  available  for  comments  by 
the  VICH  Steering  Committee.  The  draft 
guideline  is  intended  to  provide  an 
international  testing  standard  for  the 
detection  of  mycoplasma  contamination 
in  veterinary  biologies.  Because  the 
draft  guideline  applies  to  some 
veterinary  biological  products  regulated 
by  APHIS  under  the  Virus-Serum-Toxin 
Act,  we  are  requesting  comments  on  its 
provisions  so  that  we  may  include  any 
relevant  public  input  on  the  draft  in  the 
Agency's  comments  to  the  VICH 
Steering  Committee. 

The  draft  document  reflects  current 
APHIS  thinking  on  testing  veterinary 
biologies  for  the  detection  of 
mycoplasma  contamination.  In 
accordance  with  the  VICH  process,  once 
a  final  draft  of  "Testing  for  the  Detection 
of  Mycoplasma  Contamination"  has 
been  approved,  the  guideline  will  be 
recommended  for  adoption  by  the 
regulatory  bodies  of  the  European 
Union,  Japan,  and  the  United  States.  As 
with  all  VICH  documents,  the  final 
guideline  will  not  create  or  confer  any 
rights  for  or  on  any  person  and  will  not 
operate  to  bind  APHIS  or  the  public. 
Further,  a  VICH  guideline  specifically 
provides  for  the  use  of  alternative 
approaches  if  those  approaches  are 
proven  to  be  equivalent  by  scientifically 
accepted  criteria. 

Ultimately,  APHIS  intends  to  consider 
the  VICH  Steering  Committee's  final 


guidance  document  for  use  by  U.S. 
veterinary  biologies  licensees, 
permittees,  and  applicants.  In  addition, 
APHIS  will  consider  its  use  as  a  basis 
for  testing  veterinary  biologies  for 
mycoplasma  contamination  under  9 
CFR  113.28.  APHIS  may  also  use  the 
final  guidance  document  as  the  basis  for 
proposed  additions  or  amendments  to 
its  regulations  in  9  CFR  chapter  I. 
subchapter  E  (Viruses,  Serums.  Toxins, 
and  Analogous  Products;  Organisms  and 
Vectors).  Because  we  anticipate  that 
applicable  provisions  of  the  final 
version  of  "Testing  for  the  Detection  of 
Mycoplasma  Contamination"  may  be 
introduced  into  APHIS'  veterinary 
biologies  regulatory  program  in  the 
futujre,  we  encourage  your  comments  on 
the  draft  version. 
Authority:  21  U.S.C.  151  et  seq. 

Done  in  Washington,  E)C,  this  10th  day  of 
December  2002  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  02-31568  Filed  12-13-02;  8:45  am) 

BNJJNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Infomurtion  Collection;  Reinstatement, 
Without  Change,  of 
PreviouslyApproved  infomurtion 
Collection  That  Has  Expired  for 
Stewardship  Incentive  Program 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  request  for  conmient. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Forest  Service  is  seeking  comments 
ft-om  all  interested  individuals  and 
organizations  on  the  reinstatement, 
without  change,  of  a  previously 
approved,  but  now  expired,  information 
collection  required  for  participation  of 
non-industrial  private  forest  owners  in 
the  State  and  Private  Forestry 
Stewardship  Incentive  Program.  The 
collected  information  identifies  (1)  the 
Stewardship  Incentive  Program 
assignment  of  payment.  (2)  Internal 
Revenue  Service  income  reporting 
requirements  for  participants,  and  (3) 
the  participants'  delegated  power  of 
attorney. 

DATES:  Comments  must  be  received  in 
Mrriting  on  or  before  February  14.  2003. 
ADDRESSES:  Written  comments 
concerning  this  notice  should  be 
addressed  to  Forest  Service.  USDA. 
Attn:  Stewardship  Coordinator. 
Cooperative  Forestry  Staff,  Mail  Stop 


Federal  Register /Vol.  67,  No.  241 /Monday,  December  16,  2002 /Notices 


77037 


1123, 1400  Independence  Avenue,  SW., 
Washington.  DC  20250-1123. 
Comments  may  also  be  sent  via  email  to 
hbrockman@fs.fed.us,  or  via  facsimile  to 
(202)  205-1271. 

The  public  may  inspect  comments 
received  at  the  offices  of  the  Cooperative 
Forestry  Staff.  Sidney  Yates  Building, 
4th  Floor  SE,  201  14th  Street.  SW., 
Washington,  DC  20250,  during  normal 
business  hours.  Visitors  are  encouraged 
to  call  ahead  to  (202)  205-1694  to 
facilitate  entry  to  the  building. 
FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Brockman,  Cooperative  Forestry  Staff, 
(202)  205-1694;  or  Susan  Stein, 
Cooperative  Forestry  Staff,  (202)  205- 
0837. 

Individuals  vvho  use 
telecommimication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern 
Standard  Time.  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  seeking  a  reinstatement, 
without  change,  of  a  previously 
approved,  but  now  expired,  information 
collection  authorized  imder  Office  of 
Management  and  Budget  (OMB)  Control 
Number  0596-0120  and  required  for 
participation  of  non-industrial  private 
forest  owners  in  the  State  and  Private 
Forestry  Stewardship  Incentive 
Program.  Several  Forest  Service 
information  collection  forms  are 
approved  under  this  authorization 
number:  Stewardship  Incentive  Program 
(SIP)-36,  Assignment  of  Payment;  SIP- 
211,  Power  of  Attorney;  SIP-211-1, 
Power  of  Attorney  for  Husband  and 
Wife;  and  SIP-502,  Payment  Limitation 
Review.  The  collected  information  is 
used  to  facilitate  the  participation  of 
non-industrial  private  forest  owners  in 
the  State  and  Private  Forestry 
Stewardship  Incentive  Program. 

An  additional  form,  AD-245,  SEP 
Request  for  Cost-Shares,  also  is  used 
when  applying  for  cost-share  funds.  A 
request  for  extension  of  approval  for  this 
information  collection  is  being 
requested  by  the  Farm  Service 
Agency  (OMB  0560-0082).  which  works 
cooperatively  with  the  Forest  Service  to 
administer  the  Stewardship  Incentive 
Program. 

Data  gathered  in  this  information 
collection  are  not  available  fit)m  other 
sources. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  SIP-36.  Assignment  of  Payment. 

OMB  Number:  0596-0120. 

Expiration  Date  of  Approval:  July  31. 
2002. 


Type  of  request:  Reinstatement  of  a 
previously  approved  information 
collection  that  has  expired. 

Abstract:  The  non-industrial  private 
forest  landowner  completes  SIP-36  to 
assign  a  cost-share  payment  to  a  third 
party.  The  information  requested 
includes  the  payment  amount  assigned 
and  the  names,  addresses,  and 
signatures  of  assignor  and  assignee. 

Estimate  of  Annual  Burden:  10 
minutes. 

Types  of  Respondents:  Non-industrial 
private  forest  owners. 

Estimated  Annual  Number  of 
Respondents:  1,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1  per  form. 

Estimated  Total  Annual  Burden  on 
Respondents:  167  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  SIP-211.  Power  of  Attorney. 

OhfB  Number:  0596-0120. 

Expiration  Date  of  Approval:  July  31, 
2002. 

Type  of  request:  Reinstatement  of  a 
previously  approved  information 
collection  that  has  expired. 

Abstract:  The  non-industrial  private 
forest  landowner  completes  SIP-211  to 
appoint  power  of  attorney  for  the 
landowner.  The  landowner  indicates  in 
this  form  whether  power  of  attorney  is 
being  granted  for  (1)  all  actions;  (2)  the 
signing  of  an  application;  (3)  the 
receiving  of  payments;  (4)  pledge  of 
agreements;  (5)  the  making  of  reports;  or 
(6)  other.  It  is  signed  by  the  landowner 
and  witnesses. 

Estimate  of  Annual  Burden:  5 
minutes. 

Types  of  Respondents:  Non-industrial 
private  forest  ov*rners. 

Estimated  Annual  Number  of 
Respondents:  1,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1  per  form. 

Estimated  Total  Armual  Burden  on 
Respondents:  83  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  SIP-211-1.  Power  of  Attorney 
for  Husband  and  Wife. 

OMB  Number:  0596-0120. 

Expiration  Date  of  Approval:  July  31, 
2002. 

Type  of  request:  Reinstatement  of  a 
previously  approved  information 
collection  that  has  expired. 

Abstract:  Participants  who  are 
husband  and  wife  and  who  wish  to 
assign  each  other  power  of  attorney 
complete  Form  SIP-211-1.  It  requires 
the  husband  and  wife  to  print  and  sign 
their  names  on  the  form. 


Estimate  of  Annual  Burden:  5 
minutes. 

Types  of  Respondents:  Non- industrial 
private  forest  owners. 

Estimated  Annual  Number  of 
Respondents:  1,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1  per  form. 

Estimated  Total  Annual  Burden  on 
Respondents:  83  hours. 

Description  of  Information  Collection 

The  foUowring  describes  the  . 
information  collection  to  be  reinstated: 

Title:  SIP-502,  Payment  Limitation 
Review. 

OMB  Number:  0596-0120. 

Expiration  Date  of  Approval:  July  31, 
2002. 

Type  of  request:  Reinstatement  of  a 
previously  approved  information 
collection  that  has  expired. 

Abstract:  To  ensure  they  have  not 
exceeded  the  cost-share  payment  limit 
for  a  fiscal  year  and  also  to  meet  Internal 
Revenue  Service  income  reporting 
requirements,  non-industrial  private 
forest  owners  complete  SIP-502.  A 
landovtrner  is  not  allowed  to  receive 
more  than  $10,000  in  SIP  cost-share 
payments  in  a  single  fiscal  year. 
Program  participants  provide  their  name 
and  address,  entity  identification 
number,  and  date  entity  formed.  They 
also  check  off  the  type  of  entity  (e.g., 
individual,  irrevocable  trust,  revocable 
trust,  cor|}oration,  limited  partnership, 
general  partnership,  joint  venture, 
estate,  or  other).  Participants  also  list  all 
stockholders,  members,  heirs,  or 
beneficiaries  having  an  interest  in  the 
entity. 

Estimate  of  Annual  Burden:  25 
minutes. 

Types  of  Respondents:  Non-industrial 
private  forest  owners. 

Estimated  Annual  Number  of 
Respondents:  1,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1  per  form. 

Estimated  Total  Annual  Burden  on 
Respondents:  417  hours. 

Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
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respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  name  and  address 
when  provided,  will  become  a  matter  of 
public  record.  Comments  received  in 
response  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval. 

Dated:  December  4.  2002. 
Joel  D.  Holtrop, 

Deputy  Chief,  State  and  Private  Forestry. 
(FR  Doc.  02-31571  Filed  12-13-02;  8:45  am] 

mJJNG  CODE  3410-11-P    ' 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA  Forest 
Service. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
January  6,  2003,  in  Weaverville, 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  selection  of  title  II 
projects  under  Public  Law  106-393, 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
January  6.  2003,  from  6:30  to  8:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Office  of  Education 
Conference  Room,  201  Memorial  Drive, 
Weaverville,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Garland,  Designated  Federal  Official, 
USDA,  Six  Rivers  National  Forest,  P.O. 
Box  68,  Willow  Creek.  CA  95573. 
Phone:  (530)  629-2118.  E-mail: 
agarland@fs.fed.  us. 

SUPPI.EMENTARY  INFORMATION:  The. 
committee  will  discuss  the 
environmental  analysis  process  and 
project  monitoring,  fuels  projects,  and 
the  strategy  for  future  projects.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  he  provided  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 


Dated:  December  9.  2002. 
Bud  Zangger, 
Acting  Forest  Supervisor. 
[FR  Doc.  02-31563  Filed  12-13-02;  8:45  am] 

BILUNG  COOE  3410-1  t-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  January  7,  2003,  in 
Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  title  II  projects  under  Pub.  L.  106- 
393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
IDetermination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 

DATES:  The  meeting  will  be  held  on 
January  7,  2003.  from  6  to  8:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Del  Norte  County  Unified  School 
District  Board  Room,  301,  West 
Washington  Boulevard,  Crescent  City, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  E-mail: 
lchapman@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
committee  wiU  discuss  and  prioritize 
project  proposals  submitted  by  the 
public  and  Six  Rivers  National  Forest. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  December  9.  2002. 
Bud  Zangger. 
Acting  Forest  Supervisor. 
(FR  Doc.  02-31564  Filed  12-13-02;  8:45  am] 

BILUNC  C006  3416-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


DEPARTMENT  OF  THE  INTERIOR 

RIN  0596-AB99 

National  Environmental  Policy  Act 
Documentation  Needed  for  Fire 
Management  Activities;  Categorical 
Exclusions 

AGENCY:  Forest  Service,  USDA,  and 
Department  of  the  Interior. 
ACTION:  Notice  of  proposed  National 
Environmental  Policy  Act  implementing 
procedures;  request  for  conunent. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  and 
Department  of  the  Interior  give  notice 
of,  and  request  comment  on,  their 
proposal  to  revise  their  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  and 
Coimcil  on  Environmental  Quality 
(CEQ)  regulations.  These  revisions  are 
being  made  to  Forest  Service  Handbook 
1909.15.  chapter  30,  and  E)epartment  of 
the  Interior  Manual  516  DM,  chapter  2, 
Appendix  1 ,  which  describe  categorical 
exclusions,  i.e.,  categories  of  actions 
that  will  not  result  in  significant 
impacts  on  the  environment  and 
therefore  normally  do  not  require 
further  analysis  in  either  an 
environmental  assessment  or  an 
environmental  impact  statement.  The 
proposal  would  add  two  such  categories 
of  actions  to  the  agencies'  NEPA 
procedures:  (1)  Hazardous  fuels 
reduction  activities  (such  as  thinning 
overstocked  stands  and  brush);  and  (2) 
activities  for  rehabilitating  and 
stabilizing  lands  and  infrastructure 
(such  as  reseeding)  impacted  by 
wildland  fires  or  fire  suppression.  The 
Departments  reviewed  over  3,000 
hazardous  fuel  reduction  and 
rehabilitation/stabilization  projects  and 
concluded  that  these  categories  of 
actions  do  not  individually  or 
cumulatively  result  in  significant  effects 
on  the  human  environment.  The 
intended  effect  of  these  two  categorical 
exclusions  is  to  facilitate  efficient 
planning  and  timely  decisions 
concerning  treatment  of  hazardous  fuels 
and  stabilization  and  rehabilitation  of 
areas  so  as  to  reduce  risks  to 
communities  and  the  environment 
caused  by  severe  fires. 

The  hazardous  fuels  reduction 
categorical  exclusion  will  only  apply  to 
projects  identified  in  a  manner 
consistent  with  the  collaborative 
framework  in  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan.  Moreover,  these 
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hazardous  fuels  reduction  activities:  (1) 
Would  not  be  conducted  in  wilderness 
areas  or  where  they  would  impair  the 
suitability  of  wilderness  study  areas  for 
preservation  for  wilderness;  (2)  would 
not  include  the  use  of  herbicides  or 
pesticides;  (3)  would  not  involve  the 
construction  of  new  permanent  roads  or 
other  infrastructure,  and  (4)  would  not 
include  activities  such  as  timber  sales 
that  do  not  have  hazardous  fuels 
reduction  as  their  primary  purpose. 
Activities  carried  out  under  the 
rehabilitation  and  stabilization 
categorical  exclusion  would  only  take 
place  after  a  wildfire.  These  activities 
cannot  use  herbicides  or  pesticides,  nor 
include  the  construction  of  new 
permanent  roads  or  other  infrastructure. 
Activities  conducted  under  either  of  the 
proposed  categorical  exclusions  must  be 
consistent  with  agency  and 
Departmental  procedures,  land  and 
resource  management  plans,  and  must 
comply  with  all  applicable  Federal, 
State,  and  tribal  laws  for  protection  of 
the  environment  (e.g.,  compliance  with 
State  standards  for  air  quality).  These 
categorical  exclusions  will  not  apply 
where  there  are  extraordinary 
circumstances,  such  as  adverse  effects 
on  threatened  and  endangered  species 
or  their  designated  critical  habitat, 
wilderness  areas,  inventoried  roadless 
areas,  wetlands,  and  archeplogical  or 
historic  sites. 

Hazardous  fuels  reduction  and 
rehabilitation/stabilization  activities 
will  help  reach  the  goal  of  restoring  fire- 
adapted  ecosystems,  which  will  benefit 
many  species  and  their  habitat.  Public 
comment  is  invited  and  will  be 
considered  in  development  of  the  final 
procedures. 

DATES:  Comments  must  be  received  in 
writing  by  January  15,  2003. 
ADDRESSES:  Mail  written  comments  to: 
Healthy  Forests  initiative,  USDA  FS 
Content  Analysis  Team,  P.O.  Box 
221150,  Salt  Lake  City,  Utah  84116. 

Comments  also  may  be  submitted  via 
facsimile  to  (801)  517-1015  or  by  e-mail 
to  bealthyforests@fs.fed. us.  If  comments 
are  sent  via  facsimile  or  e-mail,  the 
public  is  requested  not  to  send 
duplicate  v^itten  comments  via  regular 
mail. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection.  Persons  wishing  to  inspect 
the  comments  need  to  call  (801)  517- 
1020  to  facilitate  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Sire,  USDA  Forest  Service, 
Ecosystem  Management  Coordination. 
(202)  205-2935,  or  WiUie  Taylor, 
Department  of  the  Interior.  Office  of 


Enviroimiental  Policy  and  Compliance, 
(202)  208-3891.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  4  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 
Additional  information  and  analysis  can 
be  found  under  the  Healthy  Forests 
Initiative  at  http://www.fs.fed.us/ 
projects/HFI.shtml. 
SUPPLEMENTARY  INFORMATION: 

Overview 

On  August  22,  2002,  President  Bush 
established  the  Healthy  Forests 
Initiative,  directing  the  Departments  of 
AgricultiU'e  and  Interior  and  the  Council 
on  Environmental  Quality  to  improve 
regulatory  processes  to  ensure  more 
timely  decisions,  greater  efficiency,  and 
better  results  in  reducing  the  risk  of 
catastrophic  wildfires  by  restoring  forest 
health. 

In  response  to  this  direction,  the 
Departments  of  Agriculture  and  the 
Interior  propose  two  new  categorical 
exclusions.  The  first,  addressing 
hazardous  fuels  reduction  projects,  is 
intended  to  better  protect  lives, 
conmiunities,  and  ecosystems  from  the 
risk  of  high-intensity  wildland  fire.  The 
second,  addressing  rehabilitation  and 
stabilization  projects,  is  intended  to 
better  restore  natural  resources  and 
infrastructure  after  a  fire.  These  two 
proposed  categorical  exclusions  will 
increase  the  ability  of  the  agencies  to 
expeditiously  reduce  hazardous  fuels, 
thereby  lowering  the  intensity  and  rapid 
spread  of  wildfires,  and  facilitate  the 
agency's  abilities  to  rapidly  rehabilitate 
and  stabilize  burned  areas  to  protect 
watersheds  and  resources. 

Why  Do  the  Departments  Need  the 
Proposed  Categorical  Exclusions? 

As  stated  in  the  Administration's 
"Healthy  Forests:  An  Initiative  for 
Wildfire  Prevention  and  Stronger 
Communities",  there  are  190  million 
acres  of  Federal  forests  and  rangelands 
in  the  48  contiguous  states  at  risk  of 
severe  wildland  fires  that  threaten 
human  safety,  property,  and  ecosystem 
integrity.  Drought  conditions  coupled 
with  years  of  fuel  buildup  combine  to 
make  these  lands  vulnerable  to  intense, 
fast-moving  fires  that  often  are  far  more 
destructive  than  those  in  prior  years.  In 
the  aftermath  of  wildland  fires,  timely 
rehabilitation  and  stabilization  projects 
are  critical  to  preventing  additional 
threats  to  communities  and  ecosystems, 
such  as  soil  erosion,  mudslides, 
invasive  species,  and  deteriorating 
watersheds. 

The  2000  fire  season,  for  example, 
was  one  of  the  worst  in  50  years. 


Approximately  123,000  fires  burned 
more  than  8.4  million  acres.  The  total 
acreage  burned  was  more  than  twice  the 
10-year  national  average.  At  times, 
nearly  30,000  personnel  were  on  the  fire 
lines,  including  military  and  firefighters 
from  other  countries.  More  than  $2 
billion  from  Federal  accounts  was  spent 
suppressing  wildland  fires.  This  amount 
does  not  include  State  and  local 
firefighting  suppression  costs,  direct 
and  indirect  economic  losses  to 
communities,  loss  of  property,  and 
damage  to  ecosystems. 

The  trend  since  2000  has  continued. 
During  2002,  catastrophic  wildfires 
continued  to  make  national  headlines, 
burning  over  7.1  million  acres. 
According  to  the  General  Accounting 
Office  1999  report,  "Western  National 
Forests — A  Cohesive  Strategy  Is  Needed 
to  Address  Catastrophic  Wildfire 
Threats,"  wildfires  have  increasingly 
become  large,  intense,  and  catastrophic 
in  the  currently  denser  stands  of  the 
national  forests  in  the  interior  West.  For 
example,  the  2002  Rodeo  Fire  in 
Arizona  grew  from  800  to  46,000  acres 
in  one  day.  In  addition,  Oregon  and 
Colorado  experienced  unusually  large 
fires,  with  Colorado's  Hayman  fire  being 
five  times  larger  than  the  previous 
largest  recorded  fire  in  that  State's 
history. 

Congress  and  the  Executive  Branch 
identified  coordinated  and  strategic 
fuels  treatment  as  necessary  to  undo  a 
century  of  fuels  buildup.  In  August 
2000.  the  Secretaries  of  Agriculture  and 
the  Interior  began  an  effort  designed  to 
reduce  fire  impacts  on  conmiunities  and 
ensure  effective  firefighting  capacity  in 
the  future.  The  result  was  the  National 
Fire  Plan,  which  Congress  later 
supported  through  appropriations 
language  in  the  fiscal  year  (FY)  2001 
appropriations  act  for  the  Department  of 
the  Interior  and  related  agencies.  As  part 
of  its  direction,  Congress  mandated  the 
creation  of  a  coordinated  national  10- 
year  comprehensive  strategy.  The 
resulting  strategy,  "A  Collaborative 
Approach  for  Reducing  Wildland  Fire 
Risks  to  Communities  and  the 
Environment  10- Year  Comprehensive 
Strategy,"  completed  in  August  of  2001. 
was  developed  by  Federal,  State,  tribal, 
and  local  government  and  non- 
governmental representatives.  In  May  of 
2002,  these  same  parties  completed  the 
Implementation  Plan  for  the  10- Year 
Comprehensive  Strategy.  The 
Implementation  Plan  establishes  a 
performance-based  framework  for 
improving  the  management  of  wildland  - 
fire  and  hazardous  fuels:  meeting  the 
need  for  ecosystem  restoration  and 
rehabilitation;  implementing  protective 
measures  to  reduce  the  risk  of  wildland 
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fire  to  communities  and  environments 
and  monitoring  progress  over  time. 
The  unprecedented  collaboration 
among  Federal.  State,  tribal  and  local 
governments,  citizens  and  groups 
reached  a  powerful  consensus  that 
immediate  action  was  needed.  Thus,  the 
10- Year  Comprehensive  Strategy 
Implementation  Plan  set  four  primary 
goals:  (1)  Improve  fire  prevention  and 
suppression;  (2)  reduce  hazardous  fuels; 

(3)  restore  fire-adapted  ecosystems;  and 

(4)  promote  community  assistance.  For 
each  goal,  the  10- Year  Comprehensive 
Strategy  Implementation  Plan  identifies 
specific  outcomes,  performance 
measures,  and  implementation  tasks 
that  guide  agency  actions  and  measure 
performance.  Moreover,  a  key 
implementation  task  under  Goal  Two  of 
the  10- Year  Comprehensive  Strategy 
Implementation  Plan  requires  agencies 
to  assess  regulatory  processes  governing 
hazardous  fuels  projects  and  activities 
done  in  conformance  with  the  10- Year 
Comprehensive  Strategy  and 
Implementation  Plan  and  to  identify 
measures  to  improve  the  timeliness  of 
decisions.  The  proposed  categorical 
exclusions  respond  to  this  task  and  the 
goal  of  restoring  fire-adapted  ecosystems 
under  Goal  Three  of  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan. 

The  proposed  categorical  exclusions 
will  provide  the  departments  with 
identical  management  tools  that  will 
improve  consistency  and  cooperation 
among  Federal  agencies  in  the 
implementation  of  hazardous  fuels 
reduction,  stabilization,  and 
rehabilitation  projects.  This  improved 
cooperation  will,  in  turn,  foster  more 
effective  collaboration  among  Federal, 
State,  tribal,  and  local  governments  and 
interested  stakeholders  consistent  with 
the  10- Year  Comprehensive  Strategy 
Implementation  Plan. 

What  Is  a  Categorical  Exclusion? 

The  National  Environmental  Policy 
Act  (NEPA),  and  accompanying  Council 
on  Environmental  Quality  (CEQ) 
regulations  (40  CFR  1500),  require  that 
each  agency  establish  specific  criteria 
for  and  identification  of  three  types  of 
actions:  (1)  Those  that  require 
preparation  of  an  environmental  impact 
statement;  (2)  those  that  require  the 
preparation  of  an  environmental 
assessment;  and  (3)  those  that  are 
categorically  excluded  from  further 
analysis  and  documentation  in  an 
environmental  assessment  or  an 
environmental  impact  statement. 
Actions  qualify  for  (3),  a  categorical 
exclusion,  if  they  do  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  and  warrant 


no  further  analysis  and  documentation 
in  an  environmental  assessment  or  an 
environmental  impact  statement. 
Agencies  must,  however,  recognize  the 
exceptions  to  the  application  of  a 
categorical  exclusion  that  extraordinary 
circumstances  may  require. 

A  categorical  exclusion  is  not  an 
exemption  from  the  requirements  of 
NEPA.  Categorical  exclusions  are  an 
essential  part  of  NEPA  that  provide  a 
categorical  determination  that  the 
activities  do  not  result  in  significant 
impacts,  eliminating  the  need  for 
individual  analyses  and  lengthier 
documentation.  CEQ  regulations  at  40 
CFR  1500.4(p),  1507.3  and  1508.4  direct 
agencies  to  use  categorical  exclusions  to 
define  categories  of  actions  which  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  do  not  require  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement,  thereby  reducing  excessive 
paperwork. 

Current  United  States  Department  of 
Agriculture  (USDA)  Forest  Service 
procedures  for  complying  with  and 
implementing  NEPA  are  set  out  in 
Forest  Service  Handbook  (FSH)  1909.15, 
Chapter  30,  which  establishes  two  types 
of  categorical  exclusions.  The  first,  set 
out  at  section  31.1,  consists  of  categories 
of  actions  that  are  so  routine  and  limited 
that  a  record  is  not  required.  The  second 
type,  set  out  at  section  31.2,  consists  of 
categories  of  actions  that  require 
documentation  in  a  Decision  Memo  that 
explains  the  rationale  for  applying  a 
categorical  exclusion  and  not  preparing 
an  environmental  assessment  or  an 
environmental  impact  statement.  The 
two  categorical  exclusions  proposed  in 
this  notice  would  fall  within  the  Forest 
Service's  second  type  of  categorical 
exclusion  that  requires  a  Decision 
Memo. 

Current  Department  of  the  Interior 
procedures  for  complying  with  NEPA 
are  set  out  in  Departmental  Manual  516 
DM.  Department-wide  categorical 
exclusions  are  established  in  516  DM, 
chapter  2,  Appendix  1.  In  applying  the 
categorical  exclusions,  bureaus  must 
make  a  determination  that  the 
exemptions  do  not  apply.  No  specific 
form  of  documentation  has  previously 
been  required  for  this  determination. 
While  the  Department  of  the  Interior  has 
not  required  formal  documentation  of 
its  department-wide  categorical 
exclusions,  many  bureaus  of  the 
Department  of  the  Interior  prescribe 
some  formal  documentation  for  their 
bureau-specific  categorical  exclusions. 
Due  to  the  desire  to  have  comparable 
categorical  exclusions  and  consistency 
in  use,  the  Department  of  the  Interior 


will  issue  instructions  for  documenting 
and  distributing  the  rationale  for 
applying  either  of  these  two  proposed 
categorical  exclusions,  consistent  with 
Forest  Service  procedures. 

As  directed  by  the  CEQ  regulations  at 
40  CFR  1508.4,  both  the  USDA  Forest 
Service  and  the  Department  of  the 
Interior  procedures  provide  for 
extraordinary  circumstances  in  which  a 
normally  excluded  action  may  have  a 
significant  environmental  effect. 
Extraordinary  circumstances  occur,  for 
example,  where  proposed  actions  would 
have  adverse  effects  on  federally  listed 
threatened  and  endangered  species  or 
their  designated  critical  habitat, 
wilderness  areas,  inventoried  roadless 
areas,  wetlands,  and  archeological  or 
historic  sites.  Where  extraordinary 
circumstances  occur,  project  analyses 
are  documented  in  an  environmental 
assessment  or  environmental  impact 
statement.  The  proposed  categorical 
exclusions  would  be  applied  in  the 
absence  of  extraordinary  circiunstances 
in  accordance  with  departmental 
procedures.  The  USDA  Forest  Service 
provisions  for  extraordinary 
circimistances  are  set  out  in  FSH 
1909.15,  section  30.3.  The  Department 
of  the  Interior  provisions  for 
extraordinary  circumstances,  called 
exceptions,  are  set  out  in  516  DM, 
chapter  2,  Appendix  2.  USDA  Forest 
Service  and  the  Department  of  the 
Interior  provisions  for  extraordinary 
circumstances  may  be  viewed  at  http:/ 
/www.fs.fed.  us/projects/HFI.  sbtml. 


Explanation  of  Proposed  Categorical 
Exclusions 

The  USDA  Forest  Service  and  the 
Department  of  the  Interior  are  proposing 
two  categorical  exclusions.  These 
categorical  exclusions  would  apply  to 
National  Forest  System  lands  and  to 
lands  managed  by  the  Department  of  the 
Interior  agencies,  including  lands 
administered  by  the  Bureau  of  Land 
Management,  National  Park  Service, 
Fish  and  Wildlife  Service,  the  Bureau  of 
Indian  Affairs,  and  the  Bureau  of 
Reclamation. 

The  first  categorical  exclusion 
proposed  by  the  USDA  Forest  Service 
and  the  Department  of  the  Interior 
addresses  hazardous  fuels  reduction 
projects.  Hazardous  fuels  consist  of 
combustible  vegetation  (live  or  dead), 
such  as  grass,  leaves,  ground  litter, 
plants,  shrubs,  and  trees,  that  contribute 
to  the  threat  of  ignition  and  high  fire 
intensity  and/or  high  rate  of  spread. 
Hazardous  fuels  reduction  involves 
manipulation,  including  combustion  or 
removal  of  fuels,  to  reduce  the 
likelihood  of  ignition  and/or  to  lessen 
potential  damage  to  the  ecosystem  from 
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intense  wildfire  and  to  create  conditions 
where  firefighters  can  safely  and 
effectively  control  wildfires.  Activities 
that  could  be  conducted  under  this 
proposed  categorical  exclusion  are  the 
thinning  of  trees  (commercial  or  pre- 
conunercial  as  identified  in  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan)  and  the  reinoval 
of  combustible  vegetation  through 
mechanical  means,  grazing,  and  the  use 
of  prescribed  fire. 

The  second  proposed  category 
addresses  rehabilitation  and 
stabilization  of  resources  and 
infrastructure  in  the  aftermath  of  a  fire. 
Activities  that  could  be  conducted 
under  this  proposed  categorical 
exclusion  include  rehabilitation  of 
habitat,  watersheds,  and  infrastructure 
impacted  by  wildfire  and/or  wildfire 
suppression.  Reseeding  or  planting, 
fence  construction,  culvert  repair, 
installation  of  erosion  control  devices, 
and  repair  of  roads  and  trails  are 
examples  of  activities  necessary  for  the 
stabilization  and  rehabilitation  of 
habitat,  watersheds,  historical, 
archeological,  and  cultural  sites,  and 
infrastructure  impacted  by  wildfire  and/ 
or  wildfire  suppression. 

When  Will  the  Categorical  Exclusions  Be 
Used? 

The  hazardous  fuels  reduction 
categorical  exclusion  will  be  applicable 
only  to  projects  identified  in  a  manner 
that  is  consistent  with  the  collaborative 
framework  in  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan.  Additionally, 
categorically  excluded  hazardous  fuels 
reduction  activities  would  not  be 
conducted  in  wilderness  areas  or  where 
they  would  impair  the  suitability  of 
wilderness  study  areas  for  preservation 
as  wilderness.  Categorically  excluded 
hazardous  fuels  reduction  activities  are 
further  limited  in  that  they  cannot 
include  the  use  of  herbicides  or 
pesticides  or  the  construction  of  new 
permanent  infrastructure.  Infrastructure 
may  be  reconstructed,  but  no  new 
permanent  roads  or  new  permanent 
construction  may  take  place  under  this 
categorical  exclusion. 

Activities  carried  out  under  the 
rehabilitation  and  stabilization 
categorical  exclusion  would  apply  only 
to  activities  in  the  aftermath  of  a 
wildfire.  Such  activities  are  further 
limited  in  that  they  cannot  include  the 
use  of  pesticides  or  the  construction  of 
new  permanent  infrastructure. 
Infrastructure  may  be  reconstructed,  but 
no  new  permanent  roads  or  new 
permanent  construction  may  take  place 
under  this  categorical  exclusions. 


Activities  conducted  using  the 
proposed  categorical  exclusions  must  be 
consistent  with  agency  and 
Departmental  procedures,  and  with 
applicable  land  and  resource 
management  plans.  For  example, 
procedures  and  plans  call  for 
appropriate  buffers  from  riparian  areas 
or  areas  containing  cultural  or  historical 
artifacts  and  for  timing  activities  to 
avoid  species  of  concern  and  sensitive 
species  nesting  periods.  Products 
generated  by  use  of  mechanical  methods 
under  the  proposed  hazardous  fuel 
reduction  categorical  exclusion  would 
be  sold  or  otherwise  utilized  or 
disposed  of  in  accordance  with  agency 
and  Departmental  procedures. 

In  addition,  the  activities  under  both 
proposed  categorical  exclusions  must 
meet  all  applicable  Federal,  State,  and 
tribal  laws  or  other  requirements 
imposed  for  protection  of  the 
environment.  For  example,  the  Clean 
Air  Act  requires  compliance  with  State 
standards  for  air  quality.  A  categorical 
exclusion  would  not  be  used  if  air 
quality  standards  could  not  be  met. 
Similarly,  the  Wilderness  Act  provides 
certain  protections  for  areas  designated 
by  Congress  as  wilderness  areas. 
Categoriccd  exclusions  would  not  be 
used  where  a  proposed  activity  may 
have  adverse  effects  on  wilderness 
characteristics. 

In  addition,  agencies  can  avoid 
significant  environmental  effects  by 
following  agency  procedures  related  to 
compliance  with  other  applicable  laws. 
For  example,  effects  on  archeological 
and  cultiu^l  resources  can  often  be 
mitigated  simply  by  identifying  and 
avoiding  those  resources.  As  another 
example,  the  use  of  fire  is  coordinated 
with  State  regulatory  agencies 
concerned  with  air  quality  to  ensure 
that  burning  is  carried  out  when 
atmospheric  conditions  are  favorable  to 
smoke  dispersal. 

In  using  categorical  exclusions, 
agencies  must  continue  conducting 
appropriate  consultations  with  Federal 
and  State  regulatory  agencies,  such  as 
those  required  by  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act.  Activities 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  must  still  be  evaluated  to 
assess  effects  on  threatened  and 
endangered  species,  and  undergo  an 
appropriate  level  of  consultation  with 
the  U.S.  Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service. 
Similarly,  categorically  excluded 
activities  undergo  surveys  and 
evaluation  of  effects  on  properties 
protected  by  the  National  Historic 


Preservation  Act,  along  with  appropriate 
consultation  with  State  Historic 
Preservation  Officers.  Such 
consultations  help  ensure  that 
cimiulative  effects  across  jurisdictions 
will  not  be  significant.  The  USDA  Forest 
Service  and  the  Department  of  the 
Interior  invite  comments  on  any 
additional  factors  to  consider  in  crafting 
the  final  categorical  exclusions  that 
address  the  scope  of  their 
implementation. 

Rationale  for  the  Proposal 

The  Departments  have  extensive 
experience  in  hazardous  fuels 
management,  as  well  as  in  stabilization 
and  rehabilitation  of  resources  following 
a  wildfire.  In  examining  the  basis  for 
proposing  these  two  categorical 
exclusions,  the  USDA  Forest  Service 
and  the  Department  of  the  Interior 
reviewed  projects  that  were  undertaken 
for  hazardous  fuels  reduction,  and 
rehabilitation/ stabilization.  Some 
projects  involved  multiple  activities  of 
these  types.  The  information  review 
included  30  different  data  items  for  each 
project,  including  information  on 
project  location  and  size,  vegetation 
cover  type,  fuels  treatment  type, 
predicted  environmental  effects,  actual 
environmental  effects  after  project 
completion,  and  mitigation  measures. 
Environmental  effects  include 
ecological,  aesthetic,  historic,  cultural, 
economic,  social,  or  health  effects  as 
defined  in  40  CFR  1508.8. 

The  agencies  reviewed  over  3,000 
hazardous  fuels  reduction  and 
rehabilitation/stabilization  projects 
completed  in  FY  1998  through  FY  2002; 
of  these,  over  half  were  documented 
with  environmental  assessments,  less 
than  50  were  documented  with 
envfronmental  impact  statements,  and 
the  remainder  were  categorically 
excluded  from  either  of  these  types  of 
documentation  under  existing 
categorical  exclusions.  Only  12  of  these 
environmental  impact  statements 
contained  predictions  of  significant 
envfronmental  effects  from  hazardous 
fuels  reduction  and  rehabilitation/ 
stabilization  activities.  Current  USDA 
Forest  Service  and  the  Department  of 
the  Interior  NEPA  procedures  would 
preclude  the  application  of  any 
categorical  exclusion  to  these  12 
projects  because  of  extraordinary 
circumstances.  Had  the  12  projects  been 
considered  for  a  categorical  exclusion 
they  would  not  have  qualified  because 
of  extraordinary  circumstances 
stemming  from  adverse  effects  on 
threatened  and  endangered  species  and 
uncertainty  over  the  significance  of 
effects  on  air  quality  and  water  quality. 
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^  The  review  indicates  that  hazardous 
ftiels  reduction  activities  and 
rehabilitation/stabilization  activities, 
absent  extraordinary  circumstances,  do 
not  individually  or  cxunulatively  have 
significant  effects  on  the  human 
environment.  A  summary  of  the  review 
is  available  at  http://www.fs.fed.us/ 
projects/HFI.shtml. 

The  CEQ  regulations  state  that 
categorically  excluded  actions  must  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  (40  CFR  1508.4).  Based  on 
the  previously  discussed  application  of 
environmental  laws,  agency  procedures, 
and  the  aforementioned  review  of  the 
over  3,000  hazardous  fuels  reduction 
and  rehabilitation/ stabilization 
activities,  the  agencies  conclude  that  the 
proposed  categories  of  actions  do  not 
individually  or  cumulatively  have 
significant  effects  on  the  human 
environment  and,  therefore,  do  not 
require  either  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Monitoring  Performance 

Under  the  10- Year  Comprehensive 
Strategy  Implementation  Plan,  the 
Secretaries  of  the  Interior  and  the  USDA 
have  committed  to  a  formal  review 
process  to  monitor  and  evaluate 
performance,  suggest  revisions,  and 
make  necessary  adaptations  to  the 
Strategy  in  collaboration  with  Federal, 
State,  tribal,  and  local  stakeholders.  The 
agencies  will  conduct  monitoring  of 
selected  collaboratively  developed 
projects  and  activities  to  assess  the 
progress  and  effectiveness  of  planning 
and  implementation.  Projects 
implemented  imder  these  proposed 
categorical  exclusions  will  be  included 
in  this  review. 

Any  revisions  to  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan  will  integrate  new 
information  obtained  from  scientific 
research  and  on-the-ground  experiences. 
As  part  of  this  monitoring  and 
evaluation,  the  effectiveness  of 
hazardous  fuels  reduction  and 
rehabilitation/stabilization  projects  and 
the  application  of  categorical  exclusions 
will  be  reviewed.  Based  on  monitoring 
results  these  categorical  exclusions  may 
be  augmented  or  modified.  Future 
modifications  to  these  proposed 
categorical  exclusions,  if  necessary, 
would  be  based  in  part  on  the  results  of 
monitoring  and  would  involve 
additional  public  review. 

The  actual  mechanism  for  monitoring 
will  be  the  National  Fire  Plan 
Operations  and  Reporting  System 
(NFPORS). 


At  the  onset  of  the  National  Fire  Plan, 
the  wildland  fire  agencies  identified  the 
need  for  tools  to  assist  them  in 
capturing,  monitoring  and  reporting 
accomplishments.  While  each  agency 
had  some  mechanisms  in  place  to  meet 
accountability  requirements,  the 
agencies  did  not  have  an  overarching 
system  capable  of  providing  sufficient 
analysis  and  reporting.  Instead,  each 
organization  relied  on  a  variety  of 
disparate  mechanisms  for  tracking  and 
reporting  hazardous  fuels 
accomplishments. 

In  order  to  provide  a  single,  unified 
interagency  system,  the  Department  of 
Interior  teamed  with  the  USDA  Forest 
Service  to  develop  the  NFPORS.  The 
system  will  collect  data  in  the  areas  of 
restoration  and  rehabilitation, 
hazardous  fuels  reduction,  community 
assistance,  and  the  method  of  NEPA 
compliance  (categorical  exclusion, 
environmental  assessment,  or 
environmental  impact  statement). 

Public  Involvement  in  the  Use  of  the 
Proposed  Categories 

The  10- Year  Comprehensive  Strategy 
provides  a  collaborative  framework  far 
the  selection  and  prioritization  of 
hazardous  fuels  reduction  projects 
which  includes  extensive  public 
participation.  Use  of  the  proposed 
hazardous  fuels  reduction  categorical 
exclusion  to  meet  the  goals  of  the  10- 
Year  Comprehensive  Strategy  will, 
therefore,  include  the  public  as 
provided  in  the  collaborative 
fiamework. 

Indeed,  local  involvement  is  the 
primary  source  of  annual  hazardous 
fuels  project  planning,  prioritization, 
and  resource  allocation.  The  amount  of 
collaboration  at  the  local  level  will  be 
consistent  with  the  complexity  of  land 
ownership  patterns,  resource 
management  issues,  and  the  number  of 
interested  stakeholders.  The  hazardous 
fuels  reduction  categorical  exclusion 
will  be  applicable  only  to  projects 
identified  consistent  with  this 
collaborative  framework. 

Conclusion  I 

Consistent  with  direction  provided  by 
the  President  under  the  Healthy  Forests 
Initiative  and  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan,  the  agencies 
propose  two  new  categorical  exclusions: 
one  for  hazardous  fuels  reduction  and 
one  for  stabilization  and  rehabilitation 
of  resources  and  infrastructure  after  a 
fire.  Based  upon  a  review  of  field  data, 
the  agencies  conclude  that  actions 
identified  in  the  proposed  categories 
would  not  individually  or  ctunulatively 
have  significant  effects  on  the  human 


environment  and,  therefore,  would  not 
require  preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

These  proposed  categorical  exclusions 
would  permit  timely  response  to  forest 
health  problems  involving  hazardous 
fuels  and  would  provide  for  timely 
stabilization  and  rehabilitation  of 
resources  and  infrastructure  impacted 
by  fire  and/or  wildfire  suppression. 
Public  comment  is  invited  on  this 
proposal  and  will  be  considered  in 
adopting  final  categorical  exclusions. 
The  text  of  the  proposed  categorical 
exclusions  is  set  out  at  the  end  of  this 
notice. 

Regulatory  Certifications 

Environmental  Impact 

These  proposed  categorical  exclusions 
would  add  direction  to  guide  field 
employees  in  the  USDA  Forest  Service 
and  the  Department  of  the  Interior 
regarding  requirements  for  National 
Environmental  Policy  Act  (NEPA) 
documentation  for  fire  management 
activities.  Forest  Service  Handbook 
1909.15,  section  31.1b  cat^orically 
excludes  from  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instructions." 
Department  of  the  Interior  Manual  516 
DM,  chapter  2,  Appendix  1  categorically 
excludes  from  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement 
"policies,  directives,  regulations,  and 
guidelines  of  an  administrative, 
financial,  technical,  or  procedural 
nature."  The  agencies'  preliminary 
assessment  is  that  these  proposed 
categorical  exclusions  fall  within  these 
categories  of  actions  in  the  absence  of 
extraordinary  circumstances.  A  final 
determination  will  be  made  upon 
adoption  of  the  final  categorical 
exclusions.  In  addition,  pursuant  to  40 
CFR  1505.1  and  1507.3.  the  USDA 
Forest  Service  and  the  Department  of 
the  Interior  are  consulting  with  the 
Council  on  Environmentad  Quality 
(CEQ)  to  ensure  full  compliance  with 
the  purposes  and  provisions  of  NEPA 
and  the  CEQ  implementing  regulations. 

Regulatory  Impact 

These  proposed  categorical  exclusions 
have  been  reviewed  under  Departmental 
procedures  and  Executive  Order  12866 
on  Regulatory  Planning  and  Review. 
The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  is  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  Accordingly. 
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OMB  has  reviewed  these  proposed 
categorical  exclusions. 

This  action  to  add  two  categorical 
exclusions  to  the  agencies'  NEPA 
procedures  will  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy  or  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  tribal,  or  local  governments.  "This 
action  may  interfere  with  an  action 
taken  or  planned  by  another  agency  or 
raise  new  legal  or  policy  issues.  Finally, 
this  action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs.  Accordingly,  this  action  is 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866. 

Moreover,  this  action  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  is  hereby  certified  that  the 
proposed  categorical  exclusions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  the  act  because  it  will  not 
impose  record-keeping  requirements  on 
them;  it  will  not  affect  their  competitive 
position  in  relation  to  large  entities;  and 
it  will  not  affect  their  cash  flow, 
liquidity,  or  ability  to  remain  in  the 
market. 

Federalism 

The  agencies  have  considered  these 
proposed  categorical  exclusions  under 
the  requirements  of  Executive  Order 
13132,  Federalism,  and  have  concluded 
that  they  conform  with  the  federalism 
principles  set  out  in  this  Executive 
Order;  will  not  impose  any  compliance 
costs  on  the  States;  and  will  not  have 
substantial  direct  effects  on  the  States  or 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
agencies  have  determined  that  no 
further  assessment  of  federalism 
implications  is  necessary. 

I  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

These  proposed  categorical  exclusions 
do  not  have  tribal  implications  as 
defined  by  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  and 
therefore  advance  consultation  with 
tribes  is  not  required. 

No  Takings  Implications 

These  proposed  categorical  exclusions 
have  been  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with    . 
Constitutionally  Protected  Property 
Rights,  and  it  has  been  determined  that 
the  proposed  categorical  exclusions  do 
not  pose  the  risk  of  a  taking  of 
Constitutionally  protected  private 
property. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  it  has  been  determined  that  these 
categorical  exclusions  do  not  unduly 
burden  the  judicial  system  and  that  they 
meet  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Unfunded  Mandates 

Pursuant  to  title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22,  1995,  the 
agencies  have  assessed  the  effects  of 
these  proposed  categorical  exclusions 
on  State,  local,  and  tribal  governments 
and  the  private  sector.  These  proposed 
categorical  exclusions  do  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local,  or  tribal  government 
or  anyone  in  the  private  sector. 
Therefore,  a  statement  under  section 
202  of  the  act  is  not  required. 

Energy  Effects 

These  proposed  categorical  exclusions 
have  been  reviewed  under  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use.  It 
has  been  determined  that  these 
proposed  categorical  exclusions  do  not 
constitute  a  significant  energy  action  as 
defined  in  the  Executive  order. 

Controlling  Paperwork  Burdens  on  the 
Public 

These  proposed  categorical  exclusions 
do  not  contain  any  additional  record 
keeping  or  reporting  requirements  or 
other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  that  are  not  already  required  by 
law  or  not  already  approved  for  use.  and 
therefore,  impose  no  additional 
paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  and  its 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

For  the  Forest  Service,  U.S.  Department  of 
Agriculture. 

Dated:  December  10,  2002. 
Dale  N.  Bosworth, 
Chief 

For  the  U.S.  Department  of  the  Interior. 


Dated:  December  11.  2002. 

Christopher  B.  Kearney, 

Acting  Assistant  Secretary  for  Policy, 
Management  and  Budget. 

Proposed  Categorical  Exclusions 

Note:  When  the  proposed  categorical 
exclusions  have  tjeen  finalized,  the  USDA 
Forest  Service  and  the  Department  of  the 
Interior  will  issue  the  categorical  exclusions 
in  their  NEPA  procedures.  The  categorical 
exclusions  would  appear  in  Forest  Seryice 
Handbook  (FSH)  1909.15,  Environmental 
Policy  and  Procedures,  section  31.2  and 
Department  of  the  Interior  Manual  516  DM, 
chapter  2,  Appendix  1,  Departmental 
Categorical  Exclusions.  Reviewers  who  wish 
to  view  the  entire  chapter  30  of  FSH  1909.15 
may  obtain  a  copy  electronically  from  the 
USDA  Forest  Service  directives  page  on  the 
World  Wide  Web  at  http://www.fsjed.us/im/ 
directives/.  Reviewers  who  wish  to  view  the 
Department  of  the  Interior  Manual  516  DM 
may  obtain  a  copy  electronically  from  the 
Department  of  the  Interior  page  at  http:// 
elips.doi.gov/table.cfm. 

Following  is  the  text  of  the  two 
categorical  exclusions: 

•  Hazardous  fuels  reduction  activities 
(prescribed  fire,  and  mechanical  or 
biological  methods  such  as  crushing, 
piling,  thiiming,  pruning,  cutting, 
chipping,  mulching,  grazing  and 
mowing)  when  the  activity  has  been 
identified  consistent  with  the 
framework  described  in  A  Collaborative 
Approach  for  Reducing  Wildland  Fire 
Risks  to  Communities  and  the 
Envfronment  10-Year  Comprehensive 
Strategy  Implementation  Plan.  Such 
activities: 

— Shall  be  conducted  consistent  with 
agency  and  Departmental  procedures 
and  land  and  resource  management 
plans;  and 

— Shall  not  be  conducted  in  wilderness 
areas  or  impair  the  suitability  of 
wilderness  study  areeis  for 

§  reservation  as  wilderness;  and 
hall  not  include  the  use  of 
herbicides  or  pesticides  or  the 
construction  of  new  permanent  roads 
or  other  new  permanent 
infrastructure. 

•  Activities  (such  as  reseeding  or 
planting,  fence  construction,  culvert 
repair,  installation  of  erosion  control 
devices,  and  repair  of  roads  and  trails) 
necessary  for  the  stabilization  and 
rehabilitation  of  habitat,  watersheds, 
historical,  archeological,  and  cultiual 
sites  and  infrastructure  impacted  by 
wildfire  and/or  wildfire  suppression. 
Such  activities: 

— Shall  be  conducted  consistent  with 
agency  and  Departmental  procedures 
and  land  and  resource  management 
plans;  and 

— Shall  not  include  the  use  of 
herbicides  or  pesticides  or  the 
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construction  of  new  permanent  roads 
or  other  new  permanent 
infrastructure. 

(FR  Doc.  02-31576  Filed  12-11-02;  3:00  pm] 

BRXMO  COOe  3410-11  Mid  4310-70-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Servica 

NoMca  of  Raquast  for  Extansion  of  a 
Currantty  Approvad  Information 
Collaction 

agency:  Rural  Housing  Service  (RHS), 

USDA. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  In  accordance  with  the 
Pap>erwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Riual  Housing 
Service's  (RHS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  the  Housing  Preservation 
Grant  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  11.  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fox,  Senior  Loan  Specialist, 
Multi-Family  Housing  Processing 
Division,  RHS,  United  States 
Department  of  Agriculture,  Stop  0781, 
1400  Independence  Ave.,  SW., 
Washington.  DC  2025O-O782, 
Telephone  (202)  720-1624. 
SUPPLEMENTARY  INFORMATION: 

Title:  RHS/Housing  Preservation 
Grant  Program. 

OAfB  Number:  0575-0115. 

Expiration  Date  of  Approval:  April  30, 
2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  primary  purpose  of  the 
Housing  Preservation  Grant  Program  is 
to  repair  or  rehabilitate  individual 
housing,  rental  properties,  or  co-ops 
owned  or  ciccupied  by  very  low-  and 
low-income  rural  persons.  Grantees  will 
provide  eligible  homeowners,  owners  of 
rental  properties  and  owners  of  co-ops 
with  financial  assistance  through  loans, 
grants,  interest  reduction  payments  or 
other  comparable  financial  assistance 
for  necessary  repairs  and  rehabilitation 
of  dwellings  to  bring  them  up  to  code 
or  minimum  property  standards.  Where 
repair  and  rehabilitation  assistance  is 
not  economically  feasible  or  practical 
the  replacement  of  existing,  individual 
owner  occupied  housing  is  available. 

These  grants  were  established  by 
Public  Law  98-181,  the  Housing  Urban- 
Rural  Recovery  Act  of  1983,  which 


amended  the  Housing  Act  of  1979  (Pub. 
L.  93-383)  by  adding  section  533,  42 
U.S.C.  S  2490(m),  Housing  Preservation 
Grants  (HPG).  In  addition,  the  Secretary 
of  Agriculture  has  authority  to  prescribe 
rules  and  regulations  to  implement  HPG 
and  other  programs  under  42  U.S.C.  S 
1480(j). 

Section  533(d)  is  prescriptive  about 
the  information  applicants  are  to  submit 
to  RHS  as  part  of  their  application  and 
in  the  assessments  and  criteria  RHS  is 
to  use  in  selecting  grantees.  An 
applicant  is  to  submit  a  "statement  of 
activity"  describing  its  proposed 
program,  including  the  specific 
activities  it  will  undertake,  and  its 
schedule.  RHS  is  required  in  turn  to 
evaluate  proposals  on  a  set  of  prescribed 
criteria,  for  which  the  applicant  will 
also  have  to  provide  information,  such 
as:  (1)  Very  low-  and  low-income 
persons  proposed  to  be  served  by  the 
repair  and  rehabilitation  activities;  (2) 
participation  by  other  public  and 
private  organizations  to  leverage  funds 
and  lower  the  cost  to  the  HPG  program; 
(3)  the  area  to  be  served  in  terms  of 
population  and  need:  (4)  cost  data  to 
assure  greatest  degree  of  assistance  at 
lowest  cost;  (5)  admijiistrative  capacity 
of  the  applicant  to  carry  out  the 
program.  The  information  collected  will 
be  the  minimum  required  by  law  and  by 
necessity  for  RHS  to  assiue  that  it  funds 
responsible  grantees  proposing  feasible 
projects  iij  areas  of  greatest  need.  Most 
data  are  taken  from  a  localized  area, 
although  some  are  derived  from  census 
reports  of  city,  county  and  Federal 
governments  showing  population  and 
housing  characteristics. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .96  hours  per 
response. 

Respondents:  A  public  body  or  a 
public  or  private  nonprofit  corporation. 

Estimated  Number  of  Respondents: 
1,850. 

Estimated  Number  of  Responses  per 
Respondent:  6.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,614  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Jean  Mosley, 
Regulations  and  Paperwork 
Management  Branch  at  (202  692-0041). 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 


methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Jean  Mosley,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742, 1400 
Independence  Ave.  SW.,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  December  4,  2002. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 

(FR  Doc.  02-31523  Filed  12-13-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Adminlatration 

[A-201-820] 

Suapanaion  of  Antidumping 
Invaatigatlon:  Fraah  Tomatoaa  From 
Maxico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  suspension  of 
antidumping  investigation  on  fresh 
tomatoes  from  Mexico. 

EFFECTIVE  DATE:  December  16,  2002. 
SUMMARY:  The  Department  of  Commerce 
has  suspended  the  antidumping 
investigation  involving  fresh  tomatoes 
from  Mexico.  The  basis  for  the 
suspension  of  the  antidumping 
investigation  is  an  agreement  between 
the  Department  of  Commerce  and 
producers/exporters  accounting  for 
substantially  all  imports  of  fresh 
tomatoes  from  Mexico  wherein  each 
signatory  producer/exporter  has  agreed 
to  revise  its  prices  to  eliminate 
completely  the  injurious  effects  of 
exports  of  this  merchandise  to  the 
United  States' 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Janis  Kalnins  at  (202)  482- 
4794  or  (202)  482-1393,  respectively; 
Office  of  AD/CVD  Enforcement  3, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC,  20230. 
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SUPPLEMENTARY  MFORMATION: 
Applicable  Statute  and  Regalations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references- to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  Department  of  Commerce 
(Department)  regulations  refier  to  the 
regulations  codified  at  19  CFR  part  353 
(1996). 

Background 

On  April  18, 1996,  the  Department 
initiated  an  antidumping  investigation 
to  determine  whether  imports  of  fresh 
tomatoes  frtim  Mexico  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV)  (61  FR 
18377,  April  25,  1996).  On  May  16, 
1996,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  of  its  affirmative 
preliminary  injury  determination. 

On  October  10, 1996,  the  Department 
and  Mexican  tomato  growers/exporters 
initialed  a  proposed  agreement  to 
suspend  the  antidumping  investigation. 
On  October  28, 1996,  the  Department 
preliminarily  determined  that  imports 
of  fresh  tomatoes  from  Mexico  are  being 
sold  at  LTFV  in  the  United  States.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Fresh  Tomatoes  from  Mexico,  61  FR 
56607  (November  1, 1996)  [Preliminary 
Determination).  On  the  same  day  on 
which  the  Department  issued  the 
Preliminary  Determination,  the 
Department  and  certain  growers/ 
exporters  of  fresh  tomatoes  from  Mexico 
signed  an  agreement  to  suspend  the 
investigation  (1996  Suspension 
Agreement).  See  Suspension  of 
Antidumping  Investigation:  Fresh 
Tomatoes  from  Mexico,  61  FR  56618 
(November  1, 1996). 

On  May  31,  2002,  Mexican  tomato 
growers/exporters  accounting  for  a 
significant  percentage  of  all  fresh 
tomatoes  imported  into  the  United 
States  from  Mexico  provided  written 
notice  to  the  Department  of  their 
withdrawal  from  the  1996  Suspension 
Agreement  on  fresh  tomatoes  from 
Mexico.  Because  the  1996  Suspension 
Agreement  no  longer  covered 
substantially  all  imports  of  fresh 
tomatoes  from  Mexico,  effective  July  30, 
2002,  the  Department  terminated  the 
1996  Suspension  Agreement,  terminated 
the  sunset  review  of  the  suspended 
investigation,  and  resumed  the 
antidumping  investigation.  See  Notice 
of  Termination  of  Suspension 


Agreement,  Termination  of  Sunset 
Review,  and  Resumption  of 
Antidumping  Investigation:  Fresh 
Tomatoes  from  Mexico,  67  FR  50858 
(August  6,  2002).  With  the  termination 
of  the  1996  Suspension  Agreement,  in 
accordance  with  section  734(i)(l)(B)  of 
the  Act,  the  Department  resumed  the 
underlying  antidumping  investigation. 

On  November  8,  2002,  the  Department 
and  Mexican  tomato  growers/exporters 
initialed  a  proposed  agreement 
suspending  the  resumed  antidiunping 
investigation  on  imports  of  fresh 
tomatoes  frt)m  Mexico.  The  Department 
provided  parties  an  opportunity  to 
submit  comments  on  the  initialed 
agreement,  and  on  November  22,  2002, 
the  Department  received  comments 
from  several  parties.  The  memorandum 
titled  "Comments  on  the  Proposed 
Agreement  Suspending  the 
Antidumping  Ehity  Investigation"  from 
Mark  Ross,  Program  Manager,  to  the  File 
explains  the  Department's  response  to 
these  comments. 

On  December  4,  2002,  the  Department 
and  certain  growers/exporters  of  fresh 
tomatoes  from  Mexico  signed  a  new 
suspension  agreement  (2002  Suspension 
Agreement).  The  2002  Suspension 
Agreement  is  attached  to  this  notice  of 
Suspension  of  Antidumping 
Investigation. 

Scope  Clarification 

On  September  30, 1996,  Desert  Glory, 
Ltd.  (Desert  Glory),  filed  a  letter 
requesting  that  the  Department  exclude 
codctail  tomatoes  frt)m  the  scope  of  the 
investigation.  The  petitioners  responded 
to  Desert  Glory's  letter  on  October  10, 
1996,  clarifying  that  the  petition's  scope 
did  not  include  cocktail  tomatoes.  In  the 
Preliminary  Determination,  the 
Department  excluded  cocktail  tomatoes 
frt)m  the  scope  of  the  investigation. 

On  September  17,  2002,  the 
petitioners  filed  a  letter  requesting  the 
withdrawal  of  their  October  10,  1996, 
scope-clarification  letter  and 
encouraged  the  Department  to  exercise 
its  own  authority  to  clarify  the  scope  of 
the  investigation  so  that  it  includes 
cocktail  tomatoes.  On  November  15, 
2002,  the  Department  released  a  draft 
scope-clarification  memorandum  to  the 
parties  to  the  proceeding  to 
communicate  the  Department's  intent  to 
include  cocldail  tomatoes  in  the  scope 
of  the  investigation  and  give  the  parties 
the  opportunity  to  present  their  views 
on  this  intention. 

On  November  20,  2002,  Desert  Glory 
submitted  comments  on  the  draft  scope- 
clarification  memorandiun,  and  on 
November  25,  2002,  the  petitioners 
submitted  rebuttal  comments.  After 
analysis  of  these  comments  and  the 


information  on  the  record,  the 
Department  determined  to  include 
cocktail  tomatoes  within  the  scope  of 
the  investigation.  See  December  4,  2002, 
memorandum  entitled  "Scope 
Clarification"  frtim  Laurie  Parkhill, 
Office  Director,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  available  in  the  Central 
Records  Unit,  Room  B-099  of  the  main 
building  of  the  Commerce  Department. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposal  to  suspend 
the  antidumping  investigation.  In 
accordance  with  section  734(c)  of  the 
Act,  we  have  determined  that 
extraordinary  circumstances  are  present 
in  this  case,  as  defined  by  section 
734(c)(2)(A)  of  the  Act.  See  the 
memorandum  titled  "Existence  of 
Extraordinary  Circumstances"  from 
Laurie  Parkhill,  Office  Director,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration. 

The  2002  Suspension  Agreement 
provides  that  the  subject  merchandise 
will  be  sold  at  or  above  the  established 
reference  price  and,  for  each  entry  of 
each  exporter,  the  amount  by  which  the 
estimated  normal  value  exceeds  the 
export  price  (or  constructed  export 
price)  will  not  exceed  15  percent  of  the 
weighted-average  amount  by  which  the 
estimated  normal  value  exceeded  the 
export  price  (or  constructed  export 
price)  for  all  LTFV  entries  of  the 
producer/exporter  examined  during  the 
course  of  the  investigation.  We  have 
determined  that  the  2002  Suspension 
Agreement  will  eliminate  completely 
the  injurious  effect  of  exports  to  the 
United  States  of  the  subject 
merchandise  and  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  fresh  tomatoes  by 
imports  of  that  merchandise  from 
Mexico. 

We  have  also  determined  that  the 
2002  Suspension  Agreement  is  in  the 
public  interest  and  can  be  monitored 
effectively,  as  required  under  section 
734(d)  of  the  Act.  See  the  memorandum 
titled  "Public  Interest  Assessment  of  the 
Agreement  Suspending  the 
Antidimiping  Duty  Investigation  on 
Fresh  Tomatoes  frtam  Mexico"  fit>m 
Jeffrey  May,  Director  of  the  Office  of 
Policy,  to  Faryar  Shirzad,  Assistant 
Secretary  for  Import  Administration. 

For  the  reasons  outlined  above,  we 
find  that  the  2002  Suspension 
Agreement  meets  the  criteria  of  section 
734(c)  of  the  Act. 
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International  Trade  Commission 

In  accordance  with  section  733(f)  of 
the  Act,  the  Department  has  notified  the 
ITC  of  the  2002  Suspension  Agreement. 

Suspension  of  Liquidation 

The  suspension  of  liquidation  ordered 
in  the  preliminary  affirmative 
determination  in  this  case  published  on 
November  1, 1996,  and  resumed  on 
August  6,  2002  (see  67  FR  50858),  shall 
continue  to  be  in  effect,  subject  to 
section  734(h)(3)  of  the  Act.  Section 
734(f)(2)(B)  of  the  Act  provides  that  the 
Department  may  adjust  the  security 
required  to  reflect  the  effect  of  the  2002 
Suspension  Agreement.  The  Department 
has  found  that  the  2002  Suspension 
Agreement  eliminates  completely  the 
injurious  effects  of  imports  and,  thus, 
the  Department  is  adjusting  the  security 
required  from  signatories  to  zero.  The 
security  rates  in  effect  for  imports  from 
non-signatory  growers  remain  as 
published  in  the  Preliminary 
Determination. 

Notwithstanding  the  2002  Suspension 
Agreement,  the  Department  will 
continue  the  investigation  if  it  receives 
such  a  request  within  20  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
section  734(g)  of  the  Act. 

Enforcement 

To  ensure  effective  enforcement  of  the 
2002  Suspension  Agreement,  the 
Department  worked  closely  with  the 
U.S.  Customs  Service  in  drafting  the 
terms  of  the  2002  Suspension 
Agreement.  Pvirsuant  to  its  obligations 
under  section  734(i)  of  the  Act,  the  U.S. 
Customs  Service  has  informed  the 
Department  that  it  concurs  with  the 
enforcement  provisions  the  Department 
included  in  the  2002  Suspension 
Agreement. 

Administrative  Protective  Order  Access 

The  Administrative  Protective  Orders 
(APOs)  the  Department  granted  in  the 
original  investigation  segment  of  this 
proceeding  remain  in  place.  While  the 
investigation  is  suspended,  parties 
subject  to  those  APOs  may  retain,  but 
may  not  use,  information  received 
under  those  APOs.  All  parties  wishing 
access  to  business  proprietary 
information  submitted  during  the 
administration  of  the  2002  Suspension 
Agreement  must  submit  new  APO 
applications.  An  APO  for  the 
administration  of  the  2002  Suspension 
Agreement  will  be  placed  on  the  record 
within  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 


We  are  publishing  this  notice  in 
accordance  with  section  734  of  the  Act 
and  19  CFR  353.18. 

Dated:  December  10.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

December  4,  2002  Agreement 

Suspension  of  Antidumping  Investigation: 
Fresh  Tomatoes  from  Mexico 

Pursuant  to  section  734(c)  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673c{c)) 
("the  Act"),  and  section  353.18  of  the  U.S. 
Department  of  Commerce  ("the  Department") 
regulations  (19  C.F.R.  353.18),  the 
Department  and  the  signatory  producers/ 
exporters  of  fresh  tomatoes  from  Mexico 
enter  into  this  Suspension  Agreement  (the 
"Agreement").  On  the  basis  of  this 
Agreement,  the  Department  shall  suspend  its 
antidumping  duty  investigation,  the 
initiation  of  which  was  published  on  April 
25, 1996  (61  FR  18377),  with  respect  to  fresh 
tomatoes  from  Mexico,  subject  to  the  terms 
and  provisions  set  out  below. 

I.  Product  Coverage 

The  merchandise  subject  to  this  Agreement 
is  all  fresh  or  chilled  tomatoes  (fresh 
tomatoes)  which  have  Mexico  as  their  origin, 
except  for  those  tomatoes  which  are  for 
processing.  For  purposes  of  this  Agreement, 
processing  is  defined  to  include  preserving 
by  any  commercial  process,  such  as  canning, 
dehydrating,  drying,  or  the  addition  of 
chemical  substances,  or  converting  the 
tomato  product  into  juices,  sauces,  or  purees. 
In  Appendix  F  of  this  Agreement  the 
Department  has  outlined  the  procedure  that 
signatories  must  follow  for  selling  subject 
merchandise  for  processing.  Fresh  tomatoes 
that  are  imported  for  cutting  up.  not  further 
processing  [e.g.,  tomatoes  used  in  the 
preparation  of  fresh  salsa  or  salad  bars),  are 
covered  by  this  Agreement. 

Commercially  grown  tomatoes,  both  for  the 
fresh  market  and  for  processing,  are  classified 
as  Lycopersicon  esculentum.  Important 
commercial  varieties  of  fresh  tomatoes 
include  common  round,  cherry,  grape,  plum, 
greenhouse,  and  pear  tomatoes,  all  of  which 
are  covered  by  this  Agreement. 

Tomatoes  imported  from  Mexico  covered 
by  this  Agreement  are  classified  under  the 
following  subheadings  of  the  Harmonized 
Tariff  Schedules  of  the  United  States 
(HTSUS),  according  to  the  season  of 
importation:  0702  and  9906.07.01  through 
9906.07.09.  Although  the  HTSUS  numbers 
are  provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  Agreement  is  dispositive. 

n.  U.S.  Import  Coverage 

The  signatories  are  the  producers  and 
exporters  in  Mexico  which  account  for 
substantially  all  of  the  subject  merchandise 
imported  into  the  United  States.  The 
Department  may  at  any  time  during  the 
period  of  the  Agreement  require  additional 
producers/exporters  in  Mexico  to  sign  the 
Agreement  in  order  to  ensure  that  not  less 
than  substantially  all  imports  into  the  United 
States  are  subject  to  the  Agreement. 


in.  Basis  for  the  Agreement 

Each  signatory  individually  agrees  that,  in 
order  to  prevent  price  suppression  or 
undercutting,  it  will  not  sell,  on  and  after  the 
effective  date  of  the  Agreement,  merchandise 
subject  to  the  Agreement  at  prices  that  are 
less  than  the  reference  price,  in  accordance 
with  Appendix  A  to  this  Agreement. 

In  order  to  satisfy  the  requirements  of 
section  734(c)(1)(B)  of  the  Act.  each  signatory 
agrees  individually  that  for  each  entry  the 
amount  by  which  the  estimated  normal  value 
exceeds  the  export  price  (or  the  constructed 
export  price)  will  not  exceed  15  percent  of 
the  weighted-average  amount  by  which  the 
estimated  normal  value  exceeded  the  export 
price  (or  the  constructed  export  price)  for  all 
less-than-fair-value  entries  of  the  producer/ 
exporter  examined  during  the  course  of  the 
investigation,  in  accordance  with  the 
calculation  methodologies  described  in 
Appendix  B  of  this  Agreement. 

rv.  Monitoring  of  the  Agreement 

A.  Import  Monitoring 

1.  The  Department  will  monitor  entries  of 
fresh  tomatoes  from  Mexico  to  ensure 
compliance  with  section  III.  of  this 
Agreement. 

2.  The  Department  will  review  publicly 
available  data  and  other  official  import  data, 
including,  as  appropriate,  records  maintained 
by  the  U.S.  Customs  Service,  to  determine 
whether  there  have  been  imports  that  are 
inconsistent  with  the  provisions  of  this 
Agreement. 

B.  Compliance  Monitoring 

1.  The  Department  may  require,  and  each 
signatory  agrees  to  provide,  confirmation, 
through  documentation  provided  to  the 
Department,  that  the  price  received  on  any 
sale  subject  to  this  Agreement  was  not  less 
than  the  established  reference  price.  The 
Department  may  require  that  such 
documentation  be  provided,  and  be  subject  to 
verification,  within  thirty  days  of  the  sale. 

2.  The  Department  may  require,  and  each 
signatory  agrees  to  report  in  the  prescribed 
format  and  using  the  prescribed  method  of 
data  compilation,  each  sale  of  the 
merchandise  subject  to  this  Agreement, 
either  directly  or  indirectly  to  unrelated 
purchasers  in  the  United  States,  including 
each  adjustment  applicable  to  each  sale,  as 
speciffed  by  the  Department. 

Each  signatory  agrees  to  permit  review  and 
on-site  inspection  of  all  information  deemed 
necessary  by  the  Department  to  verify  the 
reported  information. 

3.  The  Department  may  conduct 
administrative  reviews  under  section  751  of 
the  Act,  upon  request  or  upon  its  own 
initiative,  to  ensure  that  exports  of  fresh 
tomatoes  from  Mexico  are  at  prices  consistent 
with  the  terms  of  this  Agreement.  The 
Department  may  perform  verifications 
pursuant  to  administrative  reviews 
conducted  under  section  751  of  the  Act. 

4.  At  any  time  and  without  prior  notice, 
the  Department  may  conduct  verifications  of 
parties  handling  signatory  merchandise  to 
determine  whether  they  are  selling  signatory 
merchandise  in  accordance  with  the  terms  of 
this  Agreement. 
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C.  Shipping  and  Other  Arrangements 

1.  All  reference  prices  will  be  expressed  in 
U.S.$/lb.  in  accordance  with  Appendix  A  of 
this  Agreement.  Subject  to  paragraph  24  of 
Annex  703.2  of  the  North  American  Free 
Trade  Agreement,  the  quality  of  each  entry  of 
fresh  tomatoes  exported  to  the  United  States 
from  Mexico  will  conform  with  any 
applicable  U.S.  Department  of  Agriculture 
minimum  grade,  size,  and/or  quality  import 
requirements  in  effect. 

2.  Signatories  agree  not  to  circumvent  the 
Agreement  and  to  undertake  measures  that 
will  help  to  prevent  circumvention.  For 
example,  each  signatory  will  take  the 
following  actions: 

a.  It  is  the  responsibility  of  all  signatories 
to  ensure  that  sales  of  their  merchandise  are 
made  consistent  with  the  requirements  of 
this  Agreement.  To  that  end,  each  signatory 
shall  enter  into  a  contract,  with  the  party  that 
is  responsible  for  the  first  sale  of  its  subject 
merchandise  to  an  unaffiliated  customer  in 
the  United  States  (the  Selling  Agent),*  that 
incorporates  the  terms  of  this  Agreement. 
Through  a  contractual  arrangement 
signatories  shall  also  require  the  Selling 
Agent  establish  a  contract  with  third  parties 
to  ensure  that  adjustments  for  spoilage  or 
other  claims  inconsistent  with  the  Agreement 
will  not  be  permitted.  Further,  this 
contractual  arrangement  must  establish  that 
the  Selling  Agent  maintain  documentation 
demonstrating  that  sales  of  their  merchandise 
are  made  consistent  with  the  requirements  of 
this  Agreement. 

b.  Each  signatory  will  label  its  boxes  of 
subject  merchandise  that  are  exported  to  the 
United  States  with  its  name,  signatory 
identiHcation  number,  and  a  statement  that 
"These  Tomatoes  Were  Grown/Exported  by  a 
Signatory  of  the  December  2002  Suspension 
Agreement."  Alternatively,  if  the  signatory 
that  exports  the  tomatoes  is  different  from  the 
entity  that  grew  the  tomatoes,  it  will  label  the 
boxes  with  its  name  and  its  signatory 
identification  number. 

c.  Each  signatory  will  label  its  boxes  of 
fresh  tomatoes  sold  in  Mexico  with  its  name 
and  the  title  "Prohibida  Su  Exportacion." 

3.  Not  later  than  thirty  days  after  each 
quarter,  each  signatory  will  submit  a  written 
statement  to  the  Department  certifying  that 
all  sales  during  the  most  recently  completed 
quarter  were  at  net  prices  (after  rebates, 
backbilling,  discounts  for  quality  and  other 
claims)  at  or  above  the  reference  price  and 
were  not  part  of  or  related  to  any  act  or 
practice  which  would  have  the  effect  of 
hiding  the  real  price  of  the  fresh  tomatoes 
being  sold  [e.g.,  a  bundling  arrangement, 
discounts/free  goods/financing  package, 
swap,  or  other  exchange).  Each  signatory 
agrees  to  permit  full  verification  of  its 
certification  as  the  Department  deems 
necessary. 

D.  Rejection  of  Submissions 

The  Department  may  reject:  1)  Any 
information  submitted  after  the  deadlines  set 
forth  in  this  Agreement;  2)  any  submission 


<  The  Selling  Agent  can  be  an  importer,  agent, 
broker,  distributor,  or  any  other  entity  that 
facilitates  the  transaction  between  the  signatory  and 
the  first  unaffiliated  U.S.  customer. 


that  does  not  comply  with  the  ftling,  format, 
translation,  service,  and  certification  of 
documents  requirements  under  19  CFR 
353.31;  3)  submissions  that  do  not  comply 
with  the  procedures  for  establishing  business 
proprietary  treatment  under  19  CFR  353.32  or 
any  information  that  it  is  unable  to  verify  to 
its  satisfaction.  If  information  is  not 
submitted  in  a  complete  and  timely  fashion 
or  is  not  fully  verifiable,  the  Department  may 
use  the  facts  otherwise  available  for  the  basis 
of  its  decision,  as  it  determines  appropriate, 
unless  the  Department  determines  that 
section  V.  applies. 

E.  Compliance  Consultations 

1.  When  the  Department  identifies,  through 
import  or  compliance  monitoring  or 
otherwise,  that  sales  may  have  been  made  at 
prices  inconsistent  with  section  III.  of  this 
Agreement,  the  Department  will  notify  each 
signatory  which  it  believes  is  responsible  or, 
if  applicable,  notify  the  signatory's 
representative.  The  Department  will  consult 
with  each  such  party  for  a  period  of  up  to 
sixty  days  to  establish  a  factual  basis 
regarding  sales  that  may  be  inconsistent  with 
section  III.  of  this  Agreement. 

2.  During  the  consultation  period,  the 
Department  will  examine  any  information 
that  it  develops  or  which  is  submitted, 
including  information  requested  by  the 
Department  under  sections  IV.A.  and  B. 
above. 

F.  Review 

If  the  Department  is  not  satisfied  at  the 
conclusion  of  the  consultation  period  that 
sales  by  such  signatory  are  being  made  in 
compliance  with  this  Agreement,  the 
Department  may  conduct  a  review  to 
determine  whether  this  Agreement  is  being 
violated  by  such  signatory'.  This  provision 
does  not  limit  or  restrict  the  Department's 
authority  to  conduct  an  administrative 
review  under  section  751  of  the  Act  and 
paragraph  IV. B. 3.  of  this  Agreement. 

G.  Operations  Consultations 

The  Department  will  consult  with  the 
signatory  producers/exporters  regarding  the 
operations  of  this  Agreement.  A  party  to  the 
Agreement  may  request  such  consultations  in 
any  April  or  September  [i.e.,  prior  to  the 
beginning  of  each  season)  following  the  first 
year  of  the  signing  of  this  Agreement. 

In  order  to  evaluate  whether  this 
Agreement  fulfills  the  requirements  of 
section  734(c)(1)(A)  of  the  Act  (prevents  the 
suppression  or  undercutting  of  price  levels  of 
domestic  products  by  imports  of  fresh 
tomatoes),  within  30  days  from  the  date  this 
Agreement  is  signed  the  Department  will 
b^in  to  analyze  historical  price  and 
shipment  volume  data  from  certain  U.S.  and 
Mexican  producers  of  fresh  tomatoes.  The 
Department  will  also  gather  such  information 
concerning  prices  and  shipment  volumes 
experienced  during  the  first  four  months  of 
this  Agreement  and  any  other  information 
the  E>epartment  believes  pertinent  to  its 
analysis. 

The  Department  expects  to  make  an 
adjustment  to  the  reference  price  to  take  into 
account  such  events  as  significant  changes  in 
the  relationship  of  domestic  prices  and 
volumes  to  import  prices  and  volumes.  In 


evaluating  the  significance  of  any  change,  the 
Department  will  look  both  to  the  extent  of  the 
change  and  its  duration.  For  example,  a  very 
high  percentage  change  in  the  relationship 
may  be  significant  even  though  it  occurs  over 
a  brief  time  period. 

The  information  gathered  will  be  subject  to 
release  under  administrative  protective  order 
and  to  comment  by  interested  parties.  Where 
appropriate,  the  information  will  also  be 
subject  to  verification.  The  Department  will 
complete  its  evaluation  of  this  information  by 
July  31.  2003,  and  will  release  the  results  of 
its  analysis  for  comment.  The  Department 
wilt  issue  the  final  results  of  its  analysis  by 
October  1,  2003.  The  Department  will  posi 
any  revision  to  the  reference  price  to  its  Web 
site  [http://www.ia.ita.doc.gov/lomato).  and 
any  such  revision  will  take  effect  on 
November  1.  2003. 

In  order  to  evaluate  whether  this 
Agreement  fulfills  the  requirements  of 
section  734(c)(1)(B)  of  the  Act,  the 
Department  may  conduct  an  administrative 
review  under  section  751  of  the  Act,  upon 
request  or  upon  its  own  initiative,  to  ensure 
that  for  each  entry  of  each  exporter  the 
amount  by  which  the  estimated  normal  value 
exceeds  the  export  price  (or  the  constructed 
export  price)  did  not  exceed  15  percent  of  the 
weighted-average  amount  by  which  the 
estimated  normal  value  exceeded  the  export 
price  (or  the  constructed  export  price)  for  all 
less-than-fair-value  entries  of  the  producer/ 
exporter  examined  during  the  course  of  the 
investigation,  in  accordance  with  the 
calculation  methodologies  described  in 
Appendix  B.  An  affirmative  determination 
under  section  751  of  the  Act  may  result  in 
the  termination  of  this  Agreement. 

V.  Violations  of  the  Agreement 

A.  If  the  Department  determines  that  the 
Agreement  is  being  or  has  been  violated  or 
no  longer  meets  the  requirements  of  sections 
734(c)  or  (d)  of  the  Act.  the  Department  shall 
take  action  it  determines  appropriate  under 
section  734(i)  of  the  Act  and  the 
Department's  regulations. 

B.  Pursuant  to  section  734(i)  of  the  Act  the 
Department  will  refer  any  intentional 
violations  of  the  Agreement  to  the  U.S. 
Customs  Service.  Any  person  who 
intentionally  violates  the  Agreement  shall  be 
subject  to  a  civil  penally  as.sessed  in  the  same 
amount,  in  the  same  manner,  and  under  the 
same  procedures  as  the  penalty  imposed  for 

a  fraudulent  violation  of  section  592(a}  of  the 
Act.  A  fraudulent  violation  of  section  592(a) 
of  the  Act  is  punishable  by  a  civil  penalty  in 
an  amount  not  to  exceed  the  domestic  value 
of  the  merchandise.  For  purposes  of  the 
Agreement,  the  domestic  value  of  the 
merchandise  will  be  deemed  to  be  the 
reference  price,  as  the  signatories  agree  not 
to  sell  the  subject  merchandise  at  prices  that 
are  less  than  the  reference  price  or  to  ensure 
that  sales  of  the  subject  merchandise  are 
made  consistent  with  the  terms  of  the 
Agreement. 

C.  In  addition,  the  Department  will 
examine  the  activities  of  signatories,  their 
Selling  Agents,  and  any  other  party  to  a  sale 
subject  to  the  Agreement  to  determine 
whether  any  activities  conducted  by  any 
party  aided  or  abetted  another  party's 
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violation  of  the  Agreement.  If  any  such 
parties  are  found  to  have  aided  or  abetted 
another  party's  violation  of  the  Agreement, 
they  shall  be  subject  to  the  same  civil 
penalties  described  in  section  V.B.  above. 

Signatories  of  this  Agreement  consent  to 
the  release  of  all  information  presented  to  or 
obtained  by  the  Department  during  the 
conduct  of  verifications  with  the  U.S. 
Customs  Service  and/or  the  U.S.  Department 
of  Agriculture.  Further,  through  a  contractual 
arrangement,  signatories  shall  require  that 
the  Selling  Agent  consent  to  the  release  of  all 
information  presented  to  or  obtained  by  the 
Department  during  the  conduct  of 
verifications  with  the  U.S.  Customs  Service 
and/or  the  U.S.  Department  of  Agriculture. 

D.  The  following  activities  shall  be 
considered  violations  of  the  Agreement: 

1.  Sales  that  are  at  net  prices  (after  rebates, 
backbilling,  discounts  for  quality  and  other 
claims)  that  are  below  the  reference  price. 

2.  Any  act  or  practice  which  would  have 
the  effect  of  hiding  the  real  price  of  the  fresh 
tomatoes  being  sold  (e.g.,  a  bundling 
arrangement,  discounts/free  goods  financing 
package,  swap,  or  other  exchange). 

3.  Sales  that  are  not  in  accordance  with  the 
terms  and  conditions  applied  by  the 
Department  when  calculating  prices  for 
transactions  involving  adjustments  due  to 
changes  in  condition  after  shipment  as 
detailed  in  Appendix  D  of  this  Agreement. 

4.  Selling  signatory  tomatoes  to  Canada  in 
a  manner  that  is  not  consistent  with  the 
requirements  of  Appendix  E  of  this 
Agreement. 

5.  Selling  signatory  tomatoes  for  processing 
in  the  United  States  in  a  manner  that  is  not 
consistent  with  the  requirements  of 
Appendix  F  of  this  Agreement. 

6.  Any  other  act  or  practice  that  the 
Department  or  U.S.  Customs  Service  finds  in 
violation  of  the  Agreement. 

VI.  Other  Provisions 

A.  In  entering  into  this  Agreement  the 
signatories  do  not  admit  that  any  exports  of 
fr^h  tomatoes  from  Mexico  are  having  or 
have  had  an  injurious  effect  on  fresh  tomato 
producers  in  the  United  States  or  have  been 
sold  at  less  than  fair  value.  The  signatories 
also  do  not  admit  that  greenhouse,  cherry,  or 
any  other  particular  type  of  tomatoes  are 
properly  considered  within  the  scope  of  the 
underlying  investigation. 

B.  The  signatories  may  withdraw  from  this 
Agreement  upon  ninety  days  written  notice 
to  the  Department.  , 

C.  Upon  request,  the  Department  will 
advise  any  signatory  of  the  Department's 
methodology  for  calculating  its  export  price 
(or  constructed  export  price)  and  normal 
value  which,  for  purposes  of  this  Agreement, 
are  described  in  Appendix  B  of  this 
Agreement.  Further,  the  Department  reserves 
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the  right  to  modify  its  methodology  in 
calculating  export  price  (or  constructed 
export  price)  and  normal  Value. 

Vn.  Disclosure  and  Comment 

A.  If  the  Department  proposes  to  revise  the 
reference  price  as  a  result  of  consultations 
under  this  Agreement,  not  later  than  three 
months  prior  to  the  first  day  of  each  semi- 
annual period,  the  Department  will  disclose 
the  results  and  the  methodology  of  the 
Department's  calculation  of  the  preliminary 
reference  price  established  for  that  upcoming 
semi-annual  period. 

B.  Not  later  than  seven  days  after  the  date 
of  disclosure  under  paragraph  VILA.,  the 
parties  to  the  proceeding  may  submit  written 
comments  to  the  Department,  not  to  exceed 
fifteen  pages.  After  reviewing  these 
submissions,  the  Department  will  provide  the 
final  reference  price  for  the  upcoming  semi- 
annual period,  normally  within  thirty  days 
after  the  date  of  disclosure  under  paragraph 
VILA. 

C.  The  Department  may  make  available  to 
representatives  of  each  interested  party  to  the 
proceeding,  under  appropriately  drawn 
administrative  protective  orders,  any 
business  proprietary  information  submitted 
to  the  Department  pursuant  to  section  IV.  of 
this  Agreement,  as  well  as  the  results  of  the 
Department's  analysis  of  that  information. 

VIII.  Termination 

Absent  affirmative  determinations  under 
the  five-year  review  provisions  of  sections 
751  and  752  of  the  Act,  the  Department 
expects  to  terminate  this  Agreement  and  the 
underlying  investigation  no  later  than  five 
years  from  the  date  on  which  this  Agreement 
is  published  in  the  Federal  Register. 

IX.  Effective  Dale 

The  effective  date  of  the  Agreement  is  the 
date  on  which  it  is  published  in  the  Federal 
Register. 

Dated:  December  4,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

The  following  parties  hereby  certify  that 
the  members  of  their  organization  agree  to 
abide  by  all  terms  of  the  Agreement: 

Dated:  December  4,  2002. 
Dr.  Rolando  Zubia  Rivera, 
President. 
For  Caades  Sinaloa,  A.C. 

Dated:  December  4,  2002. 
Mauricio  Castaneda  Castro, 
President. 
For  Consejo  Agricola  de  Baja  California.  A.C. 

Dated:  December  4,  2002. 
Ing.  Angel  I.  Urrutia  M., 


President. 

For  Asociacion  Mexicana  de  Productores  de 

Hortalizas  de  Invemadero,  A.C. 

Dated:  December  4,  2002. 
Ing.  Rafael  Orduno  Valdez, 
President. 

For  Union  Agricola  Regional  de  Sonora, 
Productores  de  Hortalizas  Frutas  y 
Legumbres. 

Dated:  December  4.  2002. 
Basilio  Catzionis  Torres, 
President. 

For  Confederacion  Nacional  de  Productores 
de  Hortalizas. 

Appendix  A — Suspension  of 
Antidumping  Investigation — Fresh 
Tomatoes  from  Mexico^Refierence 
Price 

Consistent  with  the  requirements  of  section 
734(c)  of  the  Act,  to  eliminate  completely  the 
injurious  effect  of  exports  to  the  United 
States  and  to  prevent  the  suppression  or 
undercutting  of  price  levels  of  domestic  fresh 
tomatoes,  the  Department  and  signatory 
producer/exporters  of  subject  merchandise 
hereby  agree  to  adopt  the  reference  prices 
calculated  based  on  the  methodology 
outlined  in  the  November  1,  1996,  agreement 
suspending  the  antidumping  investigation 
involving  fresh  tomatoes  from  Mexico,  as 
amended  on  August  14,  1998.  See 
Suspension  of  Antidumping  Investigation; 
Fresh  Tomatoes  from  Mexico.  61  FR  56618, 
56620  (November  1.  1996),  October  28,  1996. 
Memorandum  to  Robert  S.  LaRussa  titled 
"The  Prevention  of  Price  Suppression  or 
Undercutting  of  Price  Levels  in  the 
Suspension  Agreement  Covering  Fresh 
Tomatoes  from  Mexico,"  and  Amendment  to 
the  Suspension  Agreement  on  Fresh 
Tomatoes  from  Mexico.  63  FR  43674  (August 
14, 1998).  Accordingly,  the  reference  price 
for  the  July  1  through  October  22  period  will 
be  $0,172  per  pound  and  the  reference  price 
for  the  October  23  through  lune  30  period 
will  be  $0.2108  per  pound. 

These  reference  prices  will  remain  in  effect 
unless  modified  in  accordance  with  the 
provisions  of  paragraph  IV.G.  of  the 
Agreement. 

The  term  "reference  price"  refers  to  the 
price  F.O.B.  from  the  Selling  Agent.  The 
reference  price  includes  all  palletizing  and 
cooling  charges  incurred  prior  to  shipment 
from  the  Selling  Agent.  The  actual  movement 
or  handling  expenses  beyond  the  point  of 
entry  into  the  United  States  (e.g.,  Mc Allen, 
Nogales,  Otay  Mesa)  must  be  added  to  the 
reference  price  and  must  refiect  the  cost  for 
an  arm's-length  transaction.  The  charts  below 
contain  examples  of  the  minimum  common 
trucking  charges  the  USDA  observed  for  the 
2002  winter  season. 


F.O.B.  McAllen  to: 


Rate  ($US)/Per  Truddoad 


Los  Angeles 


$800 


r4ewYork 


$2000 


Chicago 


$1200 


F.O.B.  Nogales  to: 


Rate  ($US)/Per  Tmckload 


Los  Angeles 


$800 


New  York 


$3500 


Chicago 


$2400 
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Parties  should  refer  to  http:// 
www.ams.usda.gov/fv/mncs/fvwires.htm  to 
obtain  examples  of  common  trucking  charges 
pertinent  to  the  current  season.  Where  the 
Selling  Agent  sells  through  an  af^liated 
party,  the  transfer  price  from  the  Selling 
Agent  to  the  affiliate  must  be  at  or  above  the 
reference  price  and  any  subsequent  sale  to  an 
unaffiliated  party  must  include  the  actual 
cost  of  markups  (e.g.,  trucking  charges)  that 
reflect  arm's-length  costs.  For  guidance  on 
the  trucking-charge  markup  for  such  resales, 
parties  should  refer  to  http:// 
www.ams.usda.gov/fv/mncs/fvwires.htm  to 
obtain  common  trucking  charges  pertinent  to 
the  current  season. 

During  the  Department's  verifications  of 
parties  handling  signatory  merchandise  it 
will  ascertain  whether  (1)  the  handling 
expenses  beyond  the  point  of  entry  into  the 
United  States  are  added  to  the  reference  price 
and  reflect  the  actual  cost  for  an  arm's-length 
transaction  and  (2)  the  transfer  price  from 
Selling  Agents  to  their  affiliates  are  at  or 
above  the  reference  price  and  any  subsequent 
sale  to  an  unafTiliated  party  includes 
markups  [e.g..  trucking  charges)  that  reflect 
arm's-length  costs. 

The  reference  price  for  each  type  of  box 
shall  be  determined  based  on  the  average 
weights  stated  in  the  chart  contained  in 
Appendix  C  of  the  Agreement. 

Appendix  B — Suspension  of 
Antidumping  Investigation — Fresh 
Tomatoes  From  Mexico— Analysis  of 
Prices  at  Less  Than  Fair  Value 

A.  Normal  Value 

The  cost  or  price  information  reported  to 
the  Department  that  will  form  the  basis  of  the 
normal  value  (NV)  calculations  for  purposes 
of  the  Agreement  must  be  comprehensive  in 
nature  and  based  on  a  reliable  accounting 
system  (e.g..  a  system' based  on  well- 
established  standards  and  can  be  tied  either 
to  the  audited  financial  statements  or  to  the 
tax  return  filed  with  the  Mexican 
government). 

1.  Based  on  Sales  Prices  in  the  Comparison 
Market 

When  the  Department  bases  normal  value 
on  sales  prices,  such  prices  will  be  the  prices 
at  which  the  foreign  like  product  is  first  sold 
for  consumption  in  the  comparison  market  in 
the  usual  commercial  quantities  and  in  the 
ordinary  course  of  trade.  Also,  to  the  extent 
practicable,  the  comparison  shall  be  made  at 
the  same  level  of  trade  as  the  export  price 
(EP)  or  constructed  export  price  (CEP).  The 
calculation  of  normal  value  based  on  a  sales 
price  in  the  comparison  market  will  vary 
depending  on  whether  the  comparison  is 
price-to-EP  or  price-to-CEP. 

2.  Constructed  Value 

When  normal  value  is  based  on 
constructed  value,  the  Department  will 


compute  constructed  values  (CVs)  sped  fie 
growing  season  specific  based  on  the  sura  of 
each  respondent's  growing  costs  for  each 
type  of  tomato,  plus  amounts  for  selling, 
general  and  administrative  expenses  (SG&A), 
U.S.  packing  costs,  and  profit.  The 
Department  will  collect  this  cost  data  for  an 
entire  growing  season  in  order  to  determine 
the  accurate  per-unit  CV  of  that  growing 
season. 

Calculation  of  CV: 
■»■  Direct  Materials 
+  Direct  Labor 
+  Factory  overhead 
=  Cost  of  Manufacturing 
+  Home  Market  SG&A* 
=  Cost  of  Production 
+  Profit* 
=  Constructed  Value  (CV), 

•  SG&A  and  profit  are  based  on  home- 
market  sales  of  the  foreign  like  product  made 
in  the  ordinary  course  of  trade. 

B.  Export  Price  and  Constructed  Export  Price 

EP  and  CEP  refer  to  the  two  t}rpes  of 
calculated  prices  for  merchandise  imported 
.  into  the  United  States.  Both  EP  and  CEP  are 
based  on  the  price  at  which  the  subject 
merchandise  is  first  sold  to  a  person  not 
affiliated  with  the  foreign  producer  or 
exporter. 

Calculation  of  EP: 

Gross  Unit  Price 

-  Movement  Expenses 

-  Discounts  and  Rebates 
=  Export  Price  (EP) 

Calculation  of  CEP: 
Gross  Unit  Price 

-  Movement  Expenses 
-Discounts  and  Rebates 

-  Direct  Selling  Expenses 

-  Indirect  Selling  Expenses  that  relate  to 

commercial  activity  in  the  United  States 

-  The  cost  of  any  further  manufactue  or 

assembly  incurred  in  the  United  States 

-  CEP  Profit 

=  Constructed  Export  Price  (CEP) 

C.  Fair  Comparisons 

To  ensure  that  a  fair  comparison  with 
normal  value  is  made,  the  Department  will 
make  adjustments  to  the  price  to  the  first 
unaffiliated  customer  in  calculating  the  EP  or 
CEP.  For  both  EP  and  CEP  the  Department 
will  add  packing  costs,  if  not  already 
included  in  the  price,  rebated  import  duties, 
and,  if  applicable,  certain  countervailing 
duties.  For  both  EP  and  CEP,  the  Department 
will  deduct  transportation  costs  and  export 
taxes  or  duties.  In  calculating  CEP,  the 
Department  will  make  additional  deductions 
for  commissions,  direct  selling  expenses 
incurred  in  selling  the  merchandise  under 
investigation  in  the  United  States,  the  cost  of 
any  further  manufacture  or  assembly 
performed  in  the  United  States,  and  a  portion 


of  profit.  In  addition,  the  Department  will 
deduct  indirect  selling  expenses  that  relate  to 
commercial  activity  in  the  United  States. 

Appendix  C — Suspension  of 
Antidumping  Investigation — Fresh 
Tomatoes  From  Mexico— Box  Weights 

The  Department  has  the  sole  authority  to 
make  revisions  to  the  Box  Weight  Chart  used 
to  apply  the  reference  price  to  particular  box 
configurations.  The  reference  price  for  each 
type  of  box  shall  be  determined  based  on  the 
average  weights  stated  in  the  chart  below. 
The  Department  will  coordinate  with  the 
U.S.  Customs  Service  in  its  collection  and 
review  of  data  for  calculating  and  monitoring 
box-specific  average  weights.  To  derive 
representative  average  weights  for  each  box 
type  in  the  chart  below,  the  Department  will 
weigh  twenty  sample  boxes,  randomly 
chosen  without  notice,  from  three  difl'erent 
shippers  (i.e.,  an  average  weight  of  sixty 
boxes  for  each  box  type  in  the  chart). 

If  the  Department  determines  to  revise  an 
average  weight  figure  based  upon 
information  that  an  average  weight  on  the 
chart  is  no  longer  accurate,  the  Department 
will  provide  at  least  fifteen  days  notice  to 
signatories  (either  directly  or  through  their 
representative  in  this  proceeding)  prior  to  the 
effective  date  of  such  revised  average  weights 
for  purposes  of  this  Agreement.  The 
Department  will  determine  the  revised 
average  weight  in  accordance  with  the 
procedure  described  above.  Once  the 
Department  determines  the  revised  average 
weight,  the  weight  will  become  effective  at 
the  beginning  of  the  next  growing  season 
(which  will  be  either  July  1  or  October  23  of 
a  year). 

In  the  event  that  a  signatory  intends  to 
export  subject  merchandise  to  the  United 
States  in  a  box  for  which  there  is  no  average 
weight  on  the  chart,  the  signatory  shall  notify 
the  Department  in  writing  no  later  than  forty- 
five  days  prior  to  the  date  of  the  first 
exportation  of  such  boxes  to  the  United 
States.  Signatories  can  obtain  from  the 
Department's  website  a  copy  of  the  suggested 
form  for  submitting  this  information.  See 
"Notification  of  Intent  to  Ship  Tomatoes  in 
a  Specialty  Pack"  at  http://ia.ita.doc.gov/ 
tomato/ suggested Jorms/.  This  information 
must  be  submitted  to  the  Department  in 
accordance  with  the  filing  instructions  set 
forth  under  19  CFR  353.31  and  353.32.  The 
Department  shall  allow  any  interested  party 
to  submit  written  comments,  not  to  exceed 
ten  pages,  on  the  appropriate  average  weight 
for  the  box  within  seven  days  after  the  filing 
of  the  written  notification  by  the  signatory, 
and  the  Department  shall  inform  the 
signatory  or  its  representative  of  the  average 
weight  for  the  box  no  later  than  thirty  days 
after  filing  of  the  written  notification  by  the 
signatory. 
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Box-Weight  Chart.— Suspension  of  Antidumping  Investigation  on  Fresh  Tomatoes  From  Mexico 


Box  Type* 


Tomato 
Tomato 
Tofnato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 
Tomato 


(cherry) 
(cherry) 


(Green)  .... 

Grape 

Grape 

Grape 

Grape 

Cluster 

Cluster  

Club  Pack 


Layers 


Bulk 

2L 

2L 

2L 

2L 

2L 

3L 

3L 

Bulk 

1L 

Bulk 

Bulk 

Bulk 

Clam  Shell 
Clam  Shell 


1L 
1L 


Size 


12  Baskets 

Bulk 

3x4  


4x4  

4x5  

5x5 

5x6  

6x6  

6x7  

25  lbs.*** 

Long  Box  

Small— 20  lb 

20  lb 

101b 

12  Baskets— 12  oz 
12  Baskets— 10  oz 

11  lb  Euro 

11  lb.  Flat  

5  to 


Avg.  Kg. 
weight 


6.32 
8.13 


10.78 

.10.81 

10.43 

9.71 

13.33 

12.92 

12.15 

7.41 

8.16 


Avg. 

Lb. 

weight" 


13.93 
17.92 


23.77 
23.83 
22.99 
21.41 
29.39 
28.48 
26.79 
16.34 
17.99 


Reference  Price 


July  1-Oct.  22 
$0.172/lb 


2.40 
3.06 


4.09 
4.10 
3.96 
3.68 
5.05 
4.90 
4.61 
2.81 
3.09 


Oct.  23-June  30 
$0.2108/lb 


2.94 
3.78 


5.01 
5.02 
4.85 
4.51 
6.19 
6.00 
5.65 
3.44 
3.79 


•  Applicable  regardless  of  productkxi  method  (e.g.,  fieW  grown  or  greenhouse  grown). 
"Conversion  factor  from  kg  to  lb  based  on  1  kg.=  2.20462  IlK. 
"•Also  applicable  to  4/7  bushel  carlons. 


Appendix  D — Suspension  of 
Antidumping  Investigation — Fresh 
Tomatoes  from  Mexico — Procedures  for 
Making  Adjustments  to  the  Sales  Price 
Due  to  Certain  Changes  in  Condition 
After  Shipment 

The  purpose  of  this  appendix  is  to  explain 
the  procedures  for  making  adjustments  to  the 
sales  price  of  signatory  tomatoes  due  to 


certain  changes  in  condition  after  shipment, 
such  that  the  sales  price  for  any  tomatoes 
accepted  in  a  lot '  do  not  fall  below  the 
reference  price.  The  procedures  outlined  in 
this  appendix  only  apply  if  the  adjustment 
reduces  the  net  sales  price  below  the 
reference  price. 

As  explained  in  Appendix  A  of  the 
Agreement,  the  term  "reference  price"  refers 
to  the  price  F.Q.B.  from  the  Selling  Agent. 
The  reference  price  includes  all  palletizing 


and  cooling  charges  incurred  prior  to 
shipment  from  the  Selling  Agent.  The  actual 
movement  or  handling  expenses  beyond  the 
point  of  entry  into  the  United  States  [e.g., 
McAllen.  Nogales,  Otay  Mesa)  must  be  added 
to  the  reference  price  and  must  reflect  the 
cost  for  an  arm's-length  transaction.  The 
charts  below  contain  examples  of  the 
minimum  common  trucking  charges  the 
USDA  observed  for  the  2002  winter  season. 


FOB.  McAllen  to: 


Rate  (SUS)  /  Per  Tnjcktoad 


Los  Angeles 


$800 


New  York 


$2000 


Chk^go 


$1200 


F.O.B.  Nogales  to: 


Rate  ($US)  /  Per  Tnjcktoad 


Los  Angeles 


$800 


New  York 


$3500 


Chk:ago 


$2400 


Parties  should  refer  to  http:// 
www.ams.usda.gov/fv/mncs/fvwires.htm  to 
obtain  examples  of  common  trucking  charges 
pertinent  to  the  current  season.  Where  the 
Selling  Agent  sells  through  an  afTiliated 
party,  the  transfer  price  from  the  Selling 
Agent  to  the  affiliate  must  be  at  or  above  the 
reference  price  and  any  subsequent  sale  to  an 
unafTiliated  party  must  include  the  actual 
cost  of  markups  (e.g.,  trucking  charges)  that 
reflect  arm's-length  costs.  For  guidance  on 
the  trucking-charge  markup  for  such  resales, 
parties  should  refer  to  http:// 
www.ains.usda.gov/fv/mncs/fvwires.htm  to 
obtain  common  trucking  charges  pertinent  to 
the  current  season. 

Appendix  G  of  the  Agreement  outlines 
specific  actions  that  signatories  should  take 


^  For  these  purposes,  a  lot  is  defined  as  a  grouping 
of  tomatoes  in  a  particular  shipment  that  is 
distinguishable  by  packing  type. 


to  ensure  that  their  efforts  to  abide  by  the 
Agreement  are  upheld  in  any  claims  taken  to 
the  U.S.  Department  of  Agriculture  under  the 
Perishable  Agricultural  Commodities  Act. 

To  facilitate  the  verification  of  claims  for 
changes  in  condition  after  shipment,  the 
contract  between  the  signatory  and  the 
Selling  Agent  must  establish  that  claims  be 
resolved  and  all  paper  work  be  completed 
within  fifteen  business  days  after  the  USDA 
inspection  unless  the  claim  is  referred  to 
PACA  for  mediation.  When  filing  quarterly 
certifications  with  the  Department, 
signatories  should  report  the  number  of  lots 
on  which  claims  for  condition  defects  were 
granted,  the  total  volume  of  tomatoes 
destroyed  or  donated,  and  the  total  value  of 
claims  granted.  Signatories  can  obtain  from 


the  Department's  website  a  copy  of  the 
suggested  form  for  submitting  the  quarterly 
certification  information.  See  "Quarterly 
Certification"  at  http://ia.ita.doc.gov/tomato/ 
suggestedjonns/. 

A.  Contractual  Terms  for  Rejecting  All  or 
Part  of  ■  Lot 

1.  A  USDA  inspection  certificate  must  be 
provided  to  support  claims  for  rejection  of  all 
or  part  of  a  lot.  Further,  no  adjustments  will 
be  made  for  failure  to  meet  suitable  shipping 
conditions  unless  supported  by  an 
unrestricted  USDA  inspection. 

2.  If  the  USDA  inspection  indicates  that  the 
lot  has:  1)  over  8%  soft/decay  condition 
defects:  2)  over  15%  of  any  one  condition 
defect:  or  3)  greater  than  20%  total  condition 
defects,  the  receiver  may  reject  the  lot  or  may 
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accept  a  portion  of  the  lot  and  reject  the 
quantity  of  tomatoes  lost  during  the  salvaging 
process.  In  those  instances,  price  adjustments 
will  be  calculated  as  described  below.  For 
purposes  of  this  Agreement,  a  condition 
defect  is  any  defect  listed  in  the  chart  in  part 
A.6.  below.  When  a  lot  of  tomatoes  has 
condition  defects  in  excess  of  those  outlined 
above  as  documented  on  a  USDA  inspection 
certificate,  the  documented  percentage  of  the 
tomatoes  with  condition  defects  are 
considered  DEFECTIVE  tomatoes. 

3.  No  adjustments  will  be  made  for  failure 
to  meet  suitable  shipping  conditions  if  the 
USDA  inspection  certificate  does  not  indicate 
one  of  the  condition  thresholds  outlined 
above. 

4.  The  USDA  inspection  must  be  called  for 
no  more  than  six  hours  from  the  time  of 
arrival  at  the  destination  specified  by  the 
receiver  and  be  performed  in  a  timely  fashion 
thereafter.  If  there  is  more  than  one  USDA 
inspection  on  a  given  lot,  the  inspection 
certificate  corresponding  to  the  first 
inspection  is  the  one  that  will  be  used  for 
making  any  adjustment  to  the  sales  price; 
However,  if  an  appeal  inspection  is 
conducted,  it  will  supercede  the  first 
inspection,  as  long  as  the  appeal  inspection 
is  requested  within  a  reasonable  amount  of 
time  from  the  first  inspection. 

The  first  receiver  of  the  product,  regardless 
of  whether  that  receiver  is  acting  as  an  agent 
or  a  broker  for  an  imreiated  purchaser  or 
whether  the  receiver  is  the  unrelated 
purchaser  acting  on  its  own  right,  must 
specify  the  city/metropolitan  area  of  the 
destination  of  the  product.  The  inspection 
will  take  place  at  the  destination  of  delivery 
as  specified  prior  to  shipment. 

No  adjustments  will  be  granted  for  a  USDA 
inspection  at  a  destination  which  is  different 
from  the  destination  specified  by  the  first 
receiver  of  the  product.  In  the  event  that  the 
first  receiver  does  not  specify  the  city/ 
metropolitan  area  of  the  destination  of  the 
product,  the  six-hour  period  within  which  an 
inspection  may  be  requested  will  begin  to 
run  at  such  time  as  title  to  the  product 
transfers  to  the  unrelated  purchaser,  for 
example,  upon  loading  of  the  product  at  the 
first  handler's  (importer's)  warehouse  in  an 
F.O.B.  transaction  and  upon  delivery  of  the    . 
product  to  the  first  buyer's  warehouse  in  a 
delivered  sale. 

A  person  or  company  shall  be  considered 
an  agent  or  broker  for  an  unrelated  purchaser: 
(1)  when  that  person  or  company  falls  within 
the  description  of  types  of  broker  operations 
set  forth  in  7  CFR  46.27;  or  (2)  have  provided 
a  broker's  memorandum  of  sale  as  set  forth 
in  7  CFR  46.28(a).  The  following  paragraphs 
apply  if  a  broker  or  dealer  is  involved  in  the 
transaction. 

A  broker,  imlike  a  dealer,  does  not  take 
ownership  or  control  of  the  tomatoes  but 
arranges  for  delivery  directly  to  the  vendor  or 
purchaser.  Because  a  broker  never  takes 
ownership  or  control  over  the  tomatoes,  the 
customer  and  not  the  broker  may  request  an 
inspection,  and  only  the  customer  is  entitled 
to  any  resulting  adjustments.  The  inspection 
would  take  place  at  the  customer's 
destination,  as  specified  in  the  broker's 
contract  with  the  Selling  Agent. 

When  a  dealer  is  involved  in  the  sale,  the 
destination  of  delivery  stated  in  the  contract 


is  where  the  inspection  is  to  take  place.  If  the 
dealer  does  not  specify  the  destination  of 
delivery,  the  default  destination  of  delivery 
is  the  warehouse  of  the  Selling  Agent.  With 
respect  to  a  lot  of  tomatoes  that  is  owned  or 
controlled  by  a  dealer,  it  is  the  responsibility 
of  the  dealer  to  request  an  inspection  of  the 
tomatoes  in  his  possession  in  a  timely 
manner,  if  he  deems  it  necessary.  If  the 
dealer  does  not  request  an  inspection  in  a 
timely  manner  (i.e.,  within  six  hours  from  the 
time  of  arrival  at  the  destination  specified  by 
the  dealer)  and  resells  the  tomatoes  to  a  third 
party,  which  does  request  an  inspection,  the 
dealer  is  then  responsible  for  all  costs  and 
adjustments  pertaining  to  the  inspection  and 
the  condition  or  quality  of  the  tomatoes. 

5.  Under  this  Agreement,  adjustments  to 
the  sales  price  of  signatory  tomatoes  will  be 
permitted  only  for  the  condition  defects 
identified  in  the  table  below  and  for  no  other 
defects. 

Condition  Defects 

(1)  Sunken  &  Discolored  Areas 

(2)  Sunburn 

(3)  Internal  Discoloration 

(4)  Freezing  Injury 

(5)  Chilling  Injury 

(6)  Altemaria  Rot 

(7)  Gray  Mold  Rot 

(8)  Bacterial  Soft  Rot 

(9)  Soft/Decay 

6.  In  calculating  the  transaction  price  for 
lots  subject  to  an  adjustment  claim  for 
condition  defects,  as  defined  above,  the 
tomatoes  classified  as  DEFECTIVE  will  be 
treated  as  rejected  and  as  not  having  been 
sold. 

B.  Contractual  Terms  for  Rejection  of  Partial 
Loads 

If  the  lot  contains  condition  defects  greater 
than  those  outlined  above  and  the  receiver 
does  not  reject  the  entire  lot  of  tomatoes,  the 
Department  will  factor  certain  adjustments 
into  the  transaction  price,  provided  that  tne 
following  conditions  apply: 

1.  The  price  invoiced  to  and  paid  by  the 
receiver  for  the  accepted  tomatoes  must  not 
fall  below  the  reference  price. 

2.  The  Selling  Agent  may  reimburse  the 
receiver  for  actual  destruction  costs 
associated  with  the  DEFECTIVE  tomatoes.  If 
properly  documented,  these  expenses  will 
not  be  considered  in  the  calculation  of  the 
price  of  the  accepted  tomatoes. 

3.  The  Selling  Agent  may  reimburse  the 
receiver  for  the  portion  of  freight  expenses 
allocated  to  the  DEFECTIVE  tomatoes.  If 
properly  documented,  these  expenses  will 
not  be  considered  in  the  calculation  of  the 
price  of  the  accepted  tomatoes. 

4.  If  the  Selling  Agent  follows  the 
guidelines  outlined  below,  it  may  reimburse 
the  receiver  for  repacking  charges  directly 
associated  with  salvaging  reconditioning  the 
lot.  If  properly  documented,  these  expenses 
will  not  be  considered  in  the  calculation  of 
the  price  of  the  accepted  tomatoes. 

a.  If  the  salvaging  and  reconditioning 
activity  is  performed  by  a  party  unaffiliated 
with  the  Selling  Agent's  customer  the  fee 
charged  forthe  service  may  be  reimbursed  if 
the  Selling  Agent's  customer  can  provide 
evidence  for  such  costs  i.e.,  specifically. 


proof-of-payment  documentation  for  the 
invoice  from  the  repacker). 

b.  If  the  salvaging  and  reconditioning 
activity  is  performed  by  the  Selling  Agent's 
customer  or  a  party  affiliated  with  the  Selling 
Agent,  the  direct  labor  costs  or,  in  lieu 
thereof,  one-half  of  the  ordinary  and 
customary  repacking  charges  may  be 
reimbursed.  To  substantiate  such  costs  the 
Selling  Agent's  customer  or  party  affiliated 
with  the  Selling  Agent  must  provide  detailed 
records  of  the  labor  cost  incurred  for 
repacking  or,  where  applicable,  evidence  of 
the  ordinary  and  customary  repacking  costs. 

5.  The  Selling  Agent  may  reimburse  the 
receiver  for  the'  inspection  fees  listed  on  the 
USDA  inspection  certificate.  If  properly 
documented,  these  expenses  will  not  be 
considered  in  the  calculation  of  the  price  of 
the  accepted  tomatoes. 

6.  Any  reimbursements  from,  by,  or  on 
behalf  of  the  Selling  Agent  that  are  not 
specifically  mentioned  in  items  B.2.,  B.3., 
B.4.,  or  B.5.  above,  or  that  are  not  properly 
documented,  will  be  factored  into  the 
calculation  of  the  price  for  the  accepted 
tonfbtoes. 

7.  The  receiver  may  not  resell  the 
DEFECTIVE  tomatoes.  The  receiver  may 
choose  to  have  the  DEFECTIVE  tomatoes 
destroyed,  donated  to  non-profit  food  banks, 
or  returned  to  the  Selling  Agent.  The 
DEFECTIVE  tomatoes  may  not  be  sold.* 

8.  In  addition,  for  each  transaction 
involving  adjustments  due  to  changes  in 
condition  after  shipment  the  Selling  Agent 
must  obtain/maintain  the  following 
documents/ information: 

— Shipper  name. 

— Shipping  manifest. 

— E>etails  of  the  shipper  invoice,  including 

invoice  number,  date,  brand,  tomato  type, 

quantity  (boxes),  and  value. 
— Documentation  supporting  the  freight 

expenses  incurred  for  the  original 

shipment. 
— USDA  inspection  certificate. 
— Detailed  listing  of  the  expenses  incurred  in 

salvaging  the  non-DEFECTIVE  tomatoes 

and  documentation  supporting  the 

expenses. 
— Description  of  the  destruction  or  donation 
.  process  and  documentation  from  the 

landfill  or  food  bank. 
— Proof-of-payment  documentation  for  any 

destruction  costs. 
— A  statement  that  "No  monies  or  other 
'  compensation  was  received  for  the 

destroyed  or  donated  tomatoes." 
— Signature  of  a  responsible  official  at  the 

receiver. 

C.  Contractual  Terms  for  Rejection  of  Full 
Loads 

In  cases  where  the  receiver  has  rejected  the 
full  lot  of  tomatoes  based  on  condition 
defects,  the  Selling  Agent  may  choose  to  have 
the  entire  lot  destroyed,  donated  to  non- 
profit food  banks,  or  returned.  If  the  entire  lot 
is  destroyed  or  donated,  the  Selling  Agent 
will  require  the  receiver  to  provide  the 
documentation  noted  above  for  partial-lot 


'  Tomatoes  for  processing  must  be  handled  in 
accordance  with  the  guidelines  set  forth  in 
Appendix  F  of  the  Agreement. 
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rejections.  Further,  the  Selling  Agent  may 
reimburse  the  receiver  for  ordinary  and 
customary  expenses  that  the  receiver 
incurred  with  respect  to  the  lot.  including 
those  expenses  associated  with  the 
destruction  or  donation  process,  as  long  as 
the  Selling  Agent  obtains  the  support 
documentation  specified  above  under  B.8. 
The  Department  will  treat  such  transactions 
as  "non-sales"  provided  that  adequate 
support  documentation  is  available. 

Alternatively,  the  Selling  Agent  may  sell 
the  entire  rejected  lot  to  another  receiver.  In 
that  case,  the  price  paid  must  be  not  less  than 
the  reference  price  plus  all  costs  incurred 
(e.^.,  transportation,  commissions,  etc.)  from 
the  F.O.B.  port  of  entry  to  the  final  receiver. 
If  the  final  receiver  finds  that  the  lot  contains 
condition  defects  greater  than  those  outlined 
above,  it  shall  follow  the  directions  stated 
above  with  respect  to  rejection  of  partial 
loads. 

D.  Contractual  Terms  for  Partial  vs. 
Unrestricted  Lot  Inspections 

As  explained  in  part  A.l.  above,  the 
Department  will  only  allow  adjustments  to 
the  transaction  price  for  condition  defects  if 
the  USDA  inspection  is  unrestricted.  During 
the  time  between  the  call  for  inspection  and 
the  arrival  of  the  USDA  inspector,  the 
receiver  might  sell  part  of  the  lot  and, 
therefore,  by  the  time  the  USDA  inspector 
arrives,  that  part  is  not  available  for 
inspection.  If  the  USDA  inspector  is  allowed 
full  access  to  the  partial  lot,  the  Department 
will  consider  this  an  unrestricted  partial-lot 
inspection.  Alternatively,  if  the  USDA 
inspector  is  not  allowed  full  access  to  the 
partial  lot.  the  Department  will  deem  it  a 
restricted  inspection.  No  adjustments  will  be 
made  for  failure  to  meet  suitable  shipping 
conditions  if  the  USDA  inspection  is 
restricted.  For  purposes  of  this  Agreement, 
when  calculating  an  adjustment  for  failure  to 
meet  suitable  shipping  conditions  where  an 
unrestricted  partial-lot  inspection  has  taken 
place,  only  the  portion  of  the  lot  inspected 
is  eligible  for  adjustment.  The  portion  of  the 
lot  that  the  receiver  sold  prior  to  the 
inspection  will  not  be  eligible  for  an 
adjustment  based  on  the  USDA  inspection. 

For  example,  before  the  USDA  inspector 
arrives,  the  receiver  sells  140  boxes  of  5x5s 
from  a  lot  identified  as  160  5x5s  on  the 
invoice.  When  the  USDA  inspector  arrives 
the  receiver  requesting  the  inspection 
provides  full  access  to  the  partial  lot  within 
its  possession.  The  insp>ector  finds  that  the 
partial  lot  of  20  5x5s  has  soft/decay  condition 
defects  of  25  percent  and  notes  this  on  this 
inspection  certificate.  Under  the  Agreement, 
only  the  20  5x5s  are  eligible  for  an 
adjustment  for  failure  to  meet  suitable 
shipping  conditions,  and  the  140  5x5s  that 
the  receiver  already  sold  will  not  be  eligible 
for  an  adjustment  based  on  the  USDA 
inspection. 

Appendix  E — Suspension  of 
Antidumping  Investigation — Fresh 
Tomatoes  firom  Mexico— Contractual 
Arrangement  for  Doomienting  Sales  of 
Signatory  Merchandise  To  Canada 

Based  on  our  experience  in  this 
proceeding,  it  is  common  practice  for  the 


signatory's  Selling  Agent  to  enter  the 
merchandise  into  the  United  States  for 
consumption  and  then  re-export  it  to  Canada. 
The  purpose  of  this  appendix  is  to:  1)  outline 
the  process  that  each  signatory  of  this 
Agreement  must  follow  to  ensure  that  the 
Selling  Agent  properly  documents  sales  to 
Canada  as  such  and  2)  ensure  that  the 
signatory  notifies  the  Canadian  customer  that 
any  resales  of  its  merchandise  from  Canada 
into  the  United  States  must  be  in  accordance 
with  the  terms  of  this  Agreement. 

To  document  sales  of  Mexican  tomatoes  to 
Canada  properly,  this  Agreement  requires 
that  such  transactions  be  made  pursuant  to 
a  contractual  arrangement  where  each 
signatory  requires  that  the  Selling  Agent  that 
facilitates  the  sale  to  Canada  maintain  the 
following  information  in  its  files: 

•  Signatory  name  and  identification 
number; 

•  Shipping  manifest: 

•  An  invoice  identifying  sale  date,  brand, 
tomato  type,  quantity  (boxes),  and  value:  and 

•  Entry  documentation  &om  Canadian 
Customs  [i.e..  Landing  Form). 

If  a  signatory  to  the  Agreement  or  its 
Selling  Agent  does  not  document  a  sale  to 
Canada  in  accordance  with  the  procedures 
outlined  above,  the  Department  will  consider 
the  transaction  a  U.S.  sale. 

We  also  require  signatories  to  ensure  that 
the  Canadian  customer  is  notified  that  any 
resale  of  the  signatory  merchandise  from 
Canada  into  the  United  States  must  be  in 
accordance  with  the  terms  of  the  Agreement 
and  that  any  movement  or  handling  expenses 
beyond  the  point  of  export  from  Mexico  must 
be  added  to  the  reference  price  and  must 
reflect  the  actual  cost  for  an  arm's-length 
transaction.  Signatories  can  obtain  from  the 
Department's  website  a  copy  of  the  suggested 
form  for  providing  such  notification.  See 
"Form  for  Notifying  Canadian  Customer  That 
Resales  of  Signatory  Merchandise  Into  the 
United  States  Are  Covered  by  the  Terms  of 
the  December  2002  Suspension  Agreement" 
at  http://ia.ita.doc.gov/tomato/ 
suggested Jormsl .  Further,  through 
contractual  arrangement  each  signatory  must 
require  that  the  Selling  Agent  maintain 
evidence  in  its  files  to  document  that  the 
Canadian  customer  was  notified  that  any 
resales  of  the  signatory  merchandise  from 
Canada  into  the  United  States  must  be  in 
accordance  with  the  terms  of  the  Agreement. 

Appendix  F — B  Suspension  of 
Antidumping  Investigation — Fresh 
Tomatoes  From  Mexico— Procedure 
Signatories  Must  Follow  for  Selling 
Sul^ect  Merchandise  for  Processing 

Sales  to  the  United  States  of  signatory 
tomatoes  for  processing  must  be: 

1.  Sold  directly  to  a  processor  (in  other 
words,  the  first  purchaser  in  the  United 
States  of  tomatoes  for  processing  must  be  an 
actual  processor): 

2.  Accompanied  by  an  "Importer's  Exempt 
Commodity  Form" — Form  FV-6,  within  the 
meaning  of  7  CFR  section  980.501(a)(2)  and 
980.212(1),  should  be  used  for  all  tomatoes 
for  processing  that  are  covered  by  the  Florida 
Marketing  Order:  tomatoes  for  processing 
that  are  not  covered  by  the  Florida  Marketing 
order  (e.g.,  romas,  grape  tomatoes. 


greenhouse  tomatoes  and  any  tomatoes  that 
are  entered  during  the  f»art  of  the  year  that 
the  Florida  Marketing  Order  is  not  in  effect) 
must  be  accompanied  by  the  "December  2002 
Suspension  Agreement — Tomatoes  for 
Processing  Exemption  Form".  The  exempt 
commodity  form  must  be  presented  to  U.S. 
Customs  at  the  time  of  crossing  at  the  port 
of  entry  into  the  United  States  and  both  the 
Selling  Agent  and  the  processor  must 
maintain  a  copy  of  the  form. 

3.  Shipped  in  a  packing  form  that  is  not 
typical  of  tomatoes  for  the  fresh  market  (e.g., 
bulk  containers  in  excess  of  50  lbs) — 
examples  of  typical  fresh-market  packing 
forms  are  identified  in  the  Box-Weight  Chart 
in  Appendix  C  of  the  Agreement;  and 

4.  Clearly  labeled  on  the  packaging  as 
"Tomatoes  for  Processing". 

Signatories  can  obtain  from  the 
Department's  website  an  example  of  the 
"December  2002  Suspension  Agreement —  * 
Tomatoes  for  Processing  Exemption  Form". 
See  http://ia.ita.doc.gov/tomato/ 
suggested  Jormsl.  If  a  party  in  the  United 
States  facilitates  the  transaction,  through 
contractual  arrangement  each  signatory  must 
require  that  the  party  follow  the  procedures 
outlined  above. 

Appendix  G — Suspension  of 
Antidiunping  Investigation — Fresh 
Tomatoes  From  Mexico— Specific 
Actions  That  Signatories  Should  Take 
to  Ensure  That  Their  Efforts  To  Abide 
by  the  Agreement  Are  Upheld  in  Any 
Claims  Taken  to  the  U.S.  Department  of 
AgrictUture  Under  the  Perishable 
Agricultural  Commodities  Act 

This  appendix  provides  guidance  on  the 
specific  actions  signatories  can  take  to  ensure 
that  their  efforts  to  abide  by  the  Agreement 
are  upheld  in  any  claims  taken  to  the 
Department  of  Agriculture  under  the 
Perishable  Agricultural  Commodities  Act 
(PACA). 

The  Chief  of  the  Department  of 
Agriculture's  PACA  branch,  James  R.  Frazier, 
has  confirmed  that  this  Agreement  is 
enforceable  under  PACA  regulations  and 
PACA's  claim  settlement  process.  According 
to  Mr.  Frazier,  in  settling  a  claim,  PACA  will 
uphold  actions  taken  by  a  signatory  or  a 
signatory's  representative  (collectively 
"signatory")  to  comply  with  the  Agreement 
to  the  extent  that  the  sales  contract  for  the 
transaction  at  issue  establishes  that  the  sale 
is  subject  to  the  terms  of  the  Agreement.  In 
other  words,  if,  prior  to  making  the  sale,  the 
signatory,  or  the  Selling  Agent  acting  on 
behalf  of  the  signatory  through  a  contractual 
arrangement,  informs  the  customer  that  the 
sale  is  subject  to  the  terms  of  the  Agreement 
and  identifies  those  terms,  PACA  will 
recognize  the  identified  terms  of  the 
Agreement  as  integral  to  the  sales  contract.  In 
particular,  signatories  should  inform  their 
customers  that  their  contractual  agreement  to 
allow  defect  claim  adjustments  is  limited  in 
accordance  with  the  Agreement,  including: 

•  Claims  for  adjustments  must  be 
supported  by  an  unrestricted  USDA 
inspection  called  for  no  more  than  six  hours 
from  the  time  of  arrival  at  the  receiver  and 
performed  in  a  timely  fashion  thereafter. 
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•  The  USDA  inspection  must  find  that  the 
condition  defects  exceed  the  thresholds 
outlined  in  Appendix  D  above. 

•  Any  price  adjustments  will  be  limited  to 
the  actual  percentage  of  condition  defects  as 
documented  by  a  USDA  inspection 
certificate. 

•  The  price  adjustments  will  be  limited  to 
actual  destruction  costs,  the  allocated  freight 
expense,  and  salvaging  and  reconditioning 
expenses  calculated  in  accordance  with 
Appendix  D  above. 

•  The  customer  may  not  resell  any 
defective  tomatoes.  Instead,  they  must  be 
destroyed,  returned  or  donated  to  a  non- 
profit food  bank.  Signatories  should  provide 
a  copy  of  the  Agreement  to  any  customer 
which  may  be  unfamiliar  with  its  terms  or 
which  has  questions  about  those  terms. 

The  process  by  which  a  signatory  could 
provide  evidence  to  PACA  that  its  sales 
contracts  were  made  subject  to  the  terms  of 
the  Agreement  including,  in  particular,  those 
terms  listed  above  is  outlined  below. 

•  The  signatory  should  maintain  written 
documentation  demonstrating  that  it  had 
informed  its  customers  and  the  customers 
accepted  that  the  sales  were  subject  to  the 
terms  of  the  Agreement  prior  to  issuing  the 
invoice.  A  signed  contract  to  that  effect 
would  be  the  best  evidence  of  that  fact; 
however,  a  purchase  by  the  customer  after 
being  informed  of  the  relevance  of  the 
Agreement  is  evidence  of  acceptance. 

•  The  signatory  should  send  letters  to  its 
customers  via  registered  mail,  return  receipt 
requested,  informing  the  customers  that,  as  a 
signatory  to  the  Agreement,  all  of  the 
signatory's  sales  are  subject  to  the  terms  of 
the  Agreement  and  that,  by  purchasing  from 
them,  the  buyer  agrees  to  those  terms.  The 
letter  should  also  indicate  that  the  signatory's 
sales  personnel  do  not  have  authority  to  alter 
the  terms  of  the  Agreement. 

•  In  addition,  the  signatory  should  include 
a  statement  on  its  order  confirmation  sheets 
that  its  contract  with  the  buyer  is  subject  to 
the  terms  of  the  Agreement  as  detailed  in  the 
signatory's  "pre-season"  letter  and  maintain 
a  copy  of  the  order  confirmations  and  fax 
receipts  demonstrating  that  they  were  sent  to 
the  customer  prior  to  making  the  sale.  If  the 
sale  is  to  a  first-time  purchaser  that  did  not 
receive  a  "pre-season"  letter,  a  letter  should 
be  supplied  to  the  buyer  prior  to  making  a 
sale. 

•  The  signatory  should  instruct  its  sales 
personnel  to  inform  customers  making 
purchases  by  telephone  or  at  the  loading 
dock  that  the  sale  is  subject  to  the  terms  of 
the  Agreement  and  its  restrictions  on  price 
adjustments  and,  by  purchasing  from  them, 
the  buyer  agrees  to  those  terms.  In  fact,  the 
sales  personnel  should  provide  a  copy  of  the 
letter  to  the  customer  and,  ideally,  have  the 
customer  acknowledge  receipt  of  the  letter,  in 
writing,  prior  to  making  the  sale.  Such  an 
established  practice  will  help  to  ensure  that 
even  new  customers  are  informed  properly  of 
the  terms  of  sale  prior  to  completing  a 
contract. 

PACA  does  not  require  any  one  particular 
form  of  written  documentation  but  USDA 
officials  have  confirmed  that,  if  signatories 
maintain  written  evidence  demonstrating 
that  their  customers  were  informed  that  their 


sales  were  made  subject  to  the  terms  of  the 
Agreement  prior  to  sale.  PACA  will  recognize 
those  terms  as  part  of  the  sales  contract. 

[FR  Doc.  02-31618  Filed  12-11-02;  3:41  pm] 
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DEPARTMENT  OF  COMMERCE 

NatkNial  Institute  of  Standards  and 
Technology 

[Dockat  No.:  0210282S8-22SS-01] 

Notice  of  Intent  To  Disseminate 
Infrared  Spectral  Library 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  National  Institute  of 
Standards  and  Technology  has  recently 
announced  its  intent  to  add  condensed 
phase  infrared  spectra  to  its  current 
library  of  gas  phase  infrared  spectra. 
NIST  plans  on  making  this  library 
widely  available  via  the  Internet  for 
scientists,  engineers  and  other  parties 
interested  in  gas  phase  infrared  spectra. 
This  notice  solicits  conunents 
concerning  proposed  plans  for 
disseminating  this  new  data  through  the 
Internet. 

DATES:  Comments  must  be  received  by 
January  15,  2003. 

ADDRESSES:  Comments  should  be  sent  to 
the  attention  of  Dr.  Stephen  Stein  at  the 
National  Institute  of  Standards  and 
Technology,  Mail  Stop  8380, 100 
Bureau  Drive,  Gaithersburg,  MD,  20899- 
8380. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stephen  Stein  by  writing  to  the  above 
address  or  by  e-mail  at 
stephen.stein@nist.gov  or  by  telephone 
at  (301)  975-2444. 

SUPPLEMENTARY  INFORMATION:  On  August 
8,  2002,  NIST  published  a  notice  in  the 
Federal  Register  entitled  "Notice  of 
Intent  to  Update  Infrared  Spectral 
Library",  in  which  comments  were 
invited  concerning  the  addition  of 
approximafely  10,000  digitized, 
condensed-phase  infrared  spectra  to  an 
existing  NIST  gas-phase  collection. 
NIST  received  two  comments  frtim  one 
individual.  One  of  those  comments 
made  to  that  notice  raised  the  issue  of 
what  methods  NIST  will  use  to 
disseminate  the  database.  Based  upon 
that  comment,  NIST  decided  that  the 
means  of  data  dissemination  should  be 
opened  for  discussion.  As  a  result,  NIST 
has  decided  to  re-open  the  comment 
period  and  request  public  comments  on 
the  issue  of  the  means  of  data 
dissemination  by  NIST.  Therefore,  in 


this  notice,  we  invite  interested  parties 
to  provide  comments  concerning 
possible  means  of  dissemination  of  this 
new  data.  Current  NIST  plans  are  to 
publish  this  data  on  the  Internet  via  the 
NIST  WebBook  {http:// 
webbook.nist.gov/)  in  the  same  manner 
as  ciurently  employed  for  the  gas-phase 
infrared  data,  lliis  data  is  made  fr«ely 
available  on  a  single-spectrimi  lookup 
basis,  with  individual  spectra  selected 
for  display  by  users.  No  library 
searching  or  full  or  partial  database 
downloading  capabilities  are  planned. 

Dated:  December  4,  2002. 
Karen  H.  Brown, 
Deputy  Director. 

(FR  Doc.  02-31617  Filed  12-13-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Proposed  Information  Collection; 
Comment  Request;  Public 
Telecommunications  Facilities 
Program  Grant  Monitoring 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu-den,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  14, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
1401  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Clifton  Beck,  NTIA,  Room 
H-4888,  U.S.  Department  of  Commerce, 
1401  Constitution  Avenue,  NW,, 
Washington,  DC  20230. 

SUPPfeEMENTARY  INFORMATION: 
I.  Abstract 

The  piupose  of  the  Public 
Telecommimications  Facilities  Program 
is  to  assist,  through  matching  fimds,  in 
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-the  planning  and  construction  of  public 
telecommunications  facilities  in  order  to 
achieve  the  following  objectives: 

•  Extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  in  the  United  States  as  possible 
by  the  most  efficient  and  economical 
means,  including  the  use  of  broadcast 
and  non-broadcast  technologies; 

•  Increase  public  telecommunications 
services  and  facilities  available  to, 
operated  by,  and  owned  by  minorities 
and  women;  and 

•  Strengthen  the  capability  of  existing 
public  radio  and  television  stations  to 
provide  public  telecommimications 
services  to  the  public. 

n.  Method  of  Collection 

Paper  form  and  the  Internet. 
m.  Data 

OMB  Number:  0660-0001. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Not-for-profit 
institutions,  state  or  local  government. 

Estimated  Number  of  Respondents: 
1,950. 

Estimated  Time  Per  Response:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  6,268. 

Estimated  Total  Annual  Cost  to  the 
Public:  0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
the  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  10.  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-31558  Filed  12-13-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Statutory  Invention  Registration 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  and 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  14. 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer, 
Office  of  Data  Architecture  and 
Services,  Data  Administration  Division, 
USPTO,  Suite  310,  2231  Crystal  Drive, 
Washington,  DC  20231;  by  telephone  at 
(703)  30a-7400;  by  e-mail  at 
susan.brown@uspto.gov,  or  by  facsimile 
at  (703)  308-7407. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Robert  J.  Spar,  Director,  Office  of  Patent 
Legal  Administration,  United  States 
Patent  and  Trademark  Office  (USPTO), 
Washington,  DC  20231;  by  telephone  at 
(703)  308-5107;  or  by  e-mail  at 
bob.spai^uspto.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  AlMtract 

A  statutory  invention  registration  is 
not  a  patent.  It  has  the  defensive 
attributes  of  a  patent  but  does  not  have 
the  enforceable  attributes  of  a  patent.  In 
other  words,  a  person  occasionally 
invents  something  solely  for  personal 
use  (not  for  production  or  sale)  and  does 
not  want  to  go  through  the  effort  and 
expense  of  obtaining  a  patent  on  the 
invention.  At  the  same  time,  the 
inventor  wants  to  prevent  someone  else 
from  later  obtaining  a  patent  on  a  like 
invention.  In  that  situation,  the  inventor 
can  register  a  statutory  inveiition  and 
have  it  published.  Once  published,  it 
cannot  be  claimed  by  another  person. 

37  U.S.C.  157  authorizes  the  United 
States  Patent  and  Trademark  Office 
(USPTO)  to  publish  a  statutory 
invention  registration  containing  the 
specifications  and  drawings  of  a 
regularly  filed  application  for  a  patent 
without  examination,  providing  the 
patentee  meets  all  the  requirements  for 


printing,  waives  the  right  to  receive  a 
patent  on  the  invention  within  a  certain 
period  of  time  prescribed  by  the 
USPTO,  and  pays  all  application, 
publication  and  other  processing  fees. 

The  USPTO  administers  35  U.S.C.  157 
through  37  CFR  1.293-1.297.  Under 
these  rules,  an  applicant  for  an  original 
patent  may  request,  at  any  time  during 
the  pendency  of  the  applicant's  pending 
complete  application,  that  the 
specifications  and  drawings  be 
published  as  a  statutory  invention 
registration.  Any  request  for  a  statutory 
invention  registration  may  be  examined 
to  determine  if  the  requirements  have 
been  met,  if  the  subject  matter  of  the 
application  is  appropriate  for 
publication,  and  if  the  requirements  for 
publication  are  met. 

The  public  may  petition  the  USPTO 
to  review  rejection  decisions  within  one 
month  or  such  other  time  as  is  set  forth 
in  the  decision  refusing  publication. 
The  public  may  also  petition  the  USPTO 
to  withdraw  a  request  to  publish  a 
statutory  invention  registration  prior  to 
the  date  of  the  notice  of  the  intent  to 
publish. 

If  the  request  for  a  statutory  invention 
registration  is  approved,  a  notice  to  that 
effect  will  be  published  in  the  USPTO's 
Official  Gazette.  Each  statutory 
invention  registration  published  will 
include  a  statement  relating  to  the 
attributes  of  a  statutory  invention 
registration. 

A  Change  Worksheet  was  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  on  November  29,  2001,  which 
decreased  the  number  of  responses  for 
this  collection  by  10  (from  83  to  73)  due 
to  the  availability  of  18-month 
publications  of  patent  applications. 
Consequently,  the  total  burden  hours 
were  also  reduced  by  4,  (from  33  to  29) 
as  a  program  change. 

The  public  uses  form  PTO/SB/94, 
Request  for  Statutory  Invention 
Registration,  to  request  and  authorize 
publication  of  a  regularly-filed  patent 
application  as  a  Statutory  Invention 
Registration,  to  waive  the  right  to 
receive  a  United  States  patent  on  the 
same  invention  claimed  in  the 
identified  patent  application,  to  agree 
that  the  waiver  wiU  be  effective  upon 
publication  of  the  statutory  invention 
registration,  and  to  state  that  the 
identified  patent  application  complies 
with  the  requirements  for  printing.  No 
forms  are  associated  with  the  petition 
for  a  review  of  the  refusal  to  publish  a 
statutory  invention  registration  or  the 
petition  to  withdraw  the  request  for 
publication  of  a  statutory  invention 
registration. 
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n.  Method  of  collection 

By  mail,  facsimile,  or  hand  delivery  to 
the  USPTO  when  the  applicant  or  agent 
files  a  statutory  invention  registration 
with  the  USPTO. 

m.  Data 

OMB  Number:  0651-0036. 

Form  Number{s):  PTO/SB/94. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 


not-for-profit  institutions;  farms;  the 
Federal  Government;  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents:  73 
responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take 
approximately  24  minutes  each  to 
gaUier,  prepare,  and  submit  the  request 
for  statutory  invention  registration,  the 
petition  to  review  the  rejection  decision, 
and  the  petition  to  withdraw  the 
publication  request,  depending  upon 


the  complexity  of  the  situation.  This 
collection  contains  1  form  and  2 
petitions. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  29  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $7,308.  Using  the 
professional  hourly  rate  of  $252  per 
hour  for  associate  attorneys  in  private 
firms,  the  USPTO  estimates  $7,308  per 
year  for  salary  costs  associated  with 
respondents. 


Kem 


Statutory  Invention  Registration 

Petition  to  Review  Rejection  Decision  

Petition  to  Withdraw  Publication  Request 

Total 


Estimated  time  for  re- 
sponse 


24  minutes 
24  minutes 
24  minutes 


Estimated  an- 
nual re- 
sponses 


70 
1 
2 


73 


Estimated  an- 
nual burden 
hours 


28.0 
0.4 
0.8 


29.2 


Estimated  Total  Annual  Nonhour 
Respondent  Cost  Burden:  $107,146. 
There  are  no  capital  start-up  costs  or 
maintenance  costs  associated  with  this 
information  collection.  However  this 
collection  does  have  postage  costs  and 
filing  fees. 

The  public  may  submit  the  paper 
forms  and  petitions  in  this  collection  to 
the  USPTO  by  mail  through  the  United 
States  Postal  Service.  The  USPTO 


estimates  that  the  average  first-class 
postage  cost  for  a  mailed  submission 
will  be  49  cents,  and  that  customers 
filing  the  docimients  associated  with 
this  information  collection  may  choose 
to  mail  their  submissions  to  the  USPTO. 
Therefore,  the  USPTO  estimates  that  up 
to  73  submissions  per  year  may  be 
mailed  to  the  USPTO  at  an  average  first- 
class  postage  cost  of  49  cents,  for  a  total 
postage  cost  of  $36. 


There  is  aimual  nonhour  cost  burden 
in  the  way  of  filing  fees  associated  with 
this  collection.  Since  the  filing  fees  have 
not  previously  been  included  in  this 
collection,  the  total  number  of  filings  is 
being  used  to  calculate  these  costs. 

The  estimated  filing  costs  for  this 
collection  of  $107,110  are  calculated  in 
the  accompanying  chart. 


Item 


Statutory  Invention  Registration  (requested  prior  to  mailing  of  first  office  action,  37  CFR 

1.17(n)) 

Statutory  Invention  Registration  (requested  after  mailing  of  first  office  action.  37  CFR  1.1 7(o)) 

Petition  to  Review  Rejection  Decision 

Petition  to  Withdraw  Put>lication  Request 

Total 


Response 
(a) 


24 

46 

1 

2 


73 


Filing  fee  ($) 
(b) 


$920.00 

1,840.00 

130.00 

130.00 


Total  non-hour 

cost  txjrden 

(a)  X  (b) 


$22,080.00 

84.640.00 

130.00 

260.00 


107.110.00 


The  USPTO  estimates  that  the  total 
non-hour  respondent  cost  burden  for 
this  collection  in  the  form  of  postage 
costs  and  filing  fees  amounts  to 
$107,146. 

IV.  Request  tor  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 

(b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  9,  2002. 
Susan  K.  Browm, 

Records  Officer.  USPTO.  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
[FR  Doc.  02-31574  Filed  12-13-02;  8:45  am] 
BUJNG  cooe  asio-is-p 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTll^ 
AGREEMENTS 

Delarmination  under  the  African 
Grovvtti  and  Opportunity  Act  (AGOA) 

December  10.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Determination. 

SUMMARY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  handloomed 
febric  made  in  Malawi  and  handmade 
articles  made  from  such  handloomed 
fabric  that  are  made  in  Malawi  qualify 
for  preferential  treatment  under  Section 
112(a)  of  the  African  Growth  and 
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Opportunity  Act  (AGOA).  Therefore, 
imports  of  eligible  products  from 
Malawi  with  an  appropriate  AGOA  Visa 
will  qualify  for  duty-free  treatment 
under  the  AGOA. 

EFFECTIVE  DATE:  December  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Flaaten,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION:  The 
African  Growth  and  Opportunity  Act 
(Title  I  of  the  Trade  and  Development 
Act  of  2000,  Pub.  L.  No.  106- 
2000)(AGOA)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  countries.  In  a  letter  to 
the  Commissioner  of  Customs  dated 
January  18.  2001.  the  United  States 
Trade  Representative  directed  Customs 
to  require  that  importers  provide  an 
appropriate  export  visa  from  a 
beneficiary  sub-Saharan  African  country 
to  obtain  preferential  treatment  under 
section  112(a)  of  the  AGOA  (66  FR 
7837).  The  first  digit  of  the  visa  number 
corresponds  to  one  of  nine  groupings  of 
textile  and  apparel  products  that  are 
eligible  for  preferential  tariff  treatment. 
Grouping  "9"  is  reserved  for  handmade, 
handloomed.  or  folklore  articles. 

Under  Section  2  of  Executive  Order 
13191  of  January  17,  2001.  CITA  is 
authorized  to  "consult  with  beneficiary 
sub-Saharan  African  countries  and  to 
determine  which,  if  any,  particular 
textile  and  apparel  goods  shall  be 
treated  as  being  handloomed, 
handmade,  or  folklore  articles"  (66  FR 
7272).  Consultations  with  Malawi  were 
held  on  November  13.  2002,  and  CITA 
has  now  determined  that  handloomed 
fabrics  produced  in  and  exported  from 
Malawi  and  handmade  articles 
produced  in  and  exported  from  Malawi 
made  from  such  handloomed  fabrics  are 
eligible  for  preferential  tariff  treatment 
under  section  112(a)  of  the  AGOA.  In 
the  letter  published  below,  CITA  directs 
the  Commissioner  of  Customs  to  allow 
entry  of  such  products  of  Malawi  under 
Harmonized  Tariff  Schedule  provision 
9819.11.27,  when  accompanied  by  an 
appropriate  export  visa  in  grouping  "9". 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  10.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Department  of  the 
Treasury.  Washington.  DC  20229.Dear 


Commissioner:  The  Committee  for  the 
Implementation  of  Textiles  Agreements 
(CITA).  pursuant  to  Sections  112(a)  of  the 
African  Growth  and  Opportunity  Act  (Title  I 
of  Pub.  L.  No.  106-200)  (AGOA)  and 
Executive  Order  13101  of  January  17,  2001. 
has  determined  that,  effective  on  December 
23.  2002,  handloomed  fabric  produced  in 
Malawi  and  handmade  articles  produced  in 
Malawi  from  such  handloomed  fabric  shall 
be  treated  as  being  handloomed.  handmade, 
or  folklore  articles  under  the  AGOA,  and  that 
an  export  visa  issued  by  the  Government  of 
Malawi  for  Grouping  "9"  is  a  certification  by 
the  Government  of  Malawi  that  the  article  is 
handloomed.  handmade,  or  folklore.  CITA 
directs  you  to  permit  duty-free  entry  of  such 
articles  accompanied  by  the  appropriate  visa 
and  entered  under  heading  9819.11.27  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States. 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  02-31572  Filed  12-13-02;  8:45  am) 

BILLING  COOe  3S10-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  for  the  Revised  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
Pier  J  South  Maine  Terminal 
Expansion  Project,  Los  Angeles 
County,  CA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District, 
Regulatory  Branch,  in  coordination  with 
the  Port  of  Long  Beach,  has  completed 
a  Revised  Draft  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  for  the  Pier  J  South  Marine 
Terminal  Expansion  project.  The  Port  of 
Long  Beach  requires  authorization 
pursuant  to  section  404  of  the  Clean 
Water  Act  and  section  10  of  the  Rivers 
and  Harbors  Act  for  1 1 5  acres  of  landfill 
in  three  phases,  dredging  up  to 
10,000,000  cubic  yards  of  sediment, 
construction  of  a  new  concrete  pile- 
supported  wharf,  new  terminal 
buildings  and  a  new  rail  yard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  concerning  the 
Revised  Draft  EIS/EIR  should  be 
directed  to  Dr.  Aaron  O.  Allen,  Senior 
Project  Manager,  Regulatory  Branch, 
U.S.  Army  Crops  of  Engineers.  P.O.  Box 
532711.  Los  Angeles.  CA.  90053-2325. 
phone:  (805)  585-2148. 


SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison. 

(FR  Doc.  02-31453  Filed  12-13-02;  8:45  am] 

BNJJNOCOOe  3710-Kr-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons^  are  invited  to 
submit  comments  on  or  before  January 
15.  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg.  Desk 
Officer,  Department  of  Education.  Office 
of  Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.Whittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 
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Dated:  December  11,  2002. 

Joseph  Schubart, 

Acting  Leader,  Regulatory  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Reinstatement. 

Title:  Application  for  34  CFR  part  602 
The  Secretary's  Recognition  of 
Accrediting  Agencies. 

Frequency:  Aimually  and  every  5 
years. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  61. 

Burden  Hours:  1,036. 

Abstmct:  This  information  is  needed 
to  determine  if  an  accrediting  agency 
complies  with  the  Criteria  for 
Recognition  and  should  be  recognized 
by  the  Secretary. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202^651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  (202)  708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-31577  Filed  12-13-02;  8:45  am] 
8IUJNGCOOE  4000-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  Nos.  EA-272] 

Application  To  Export  Electric  Energy; 
Advantage  Energy,  Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Advantage  Energy,  Inc.  (AEI) 
has  applied  to  export  electric  energy 
from  the  United  States  to  Canada, 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  15.  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 


Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585-0350  (Fax 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPt£MENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  November  14,  2002,  AEI  applied 
to  the  Office  of  Fossil  Energy,  of  the 
Department  of  Energy  (DOE)  for 
authority  to  export  electric  energy  ftt)m 
the  United  States  to  Canada.  AEI  was 
incorporated  in  New  York  in  1997  and 
operates  as  a  power  marketer  and  broker 
of  electric  power  with  its  principal 
place  of  business  in  Buffalo,  New  York. 

In  FE  Docket  No.  EA-272.  AEI 
proposes  to  export  electric  energy  to 
Canada  and  to  arrange  for  the  delivery 
of  those  exports  to  Canada  over  the 
international  transmission  facilities 
owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Co.,  Joint 
Owners  of  the  Highgate  Project,  Long 
Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power,  Inc., 
Minnkota  Power  Cooperative,  Inc.,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corp.,  Northern  States  Power 
Company  and  Vermont  Electric 
Transmission  Company.  AEI  will 
purchase  the  power  to  be  exported  from 
electric  utilities  and  federal  power 
marketing  agencies  as  defined  in  the 
FPA. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  AEI  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211.  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  AEI  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-272. 


Additional  copies  are  to  be  filed  directly 
with  Kevin  H.  Sclioener,  Executive  Vice 
President/COO,  3556  Lake  Shore  Road, 
Suite  120.  Buffalo,  NY  14219. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impact  has  been  evaluated  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969,  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings  "  from  the  options 
menus. 

Issued  in  Washington.  DC,  on  December  9, 
2002. 

Anthony  Come, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  &■  Power  Import/Export.  Office 
of  Coal  B-  Power  Systems,  Office  of  Fossil 
Energy. 
[FR  Doc.  02-31584  Filed  12-13-02;  8:45  am] 

BILLING  COOE  6450-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  02-79-LNG,  «t  al.] 

Marathon  LNG  Marketing  LLC,  et  ai; 
Orders  Granting  and  Vacating 
Autttority  To  import  and  Export  Natural 
Gas,  Including  Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  October  2002,  it 
issued  orders  granting  and  vacating    • 
authority  to  import  and  export  natural 
gas.  including  liquefied  natural  gas. 
These  orders  are  summarized  in  the 
attached  appendix  and  may  be  foimd  on 
the  FE  Web  site  at  http://www.fe.doe.gov 
(select  geis  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import '& 
Export  Activities.  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-9478,  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
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Issued  in  Washington.  DC.  on  E)ecember  4, 
2002. 

Clifford  P.  Tomaszewski, 
Manager,  \alural  Gas  Regulation.  Office  of 
Natural  Gas  fr  Petroleum.  Import  &■  Export 
Activities.  Office  of  Fossil  Energy. 


Appendix 


Orders  Granting  and  Vacating  Import/Export  Authorizations 

[DOE/FE  Aulhorityl 


Orde 

r  No.      Date  issued 

Imporler/Exporler  FE  Docket  No. 

Impoft 
voluine 

Export 
volume 

Comments 

1827 

11-5-02 

(Marathon  LNG  Marketing  LLC.  02-79-LNG 

116  Bcf 

Import  LNG  from  various  international 
sources  beginning  on  November  5,  2002, 
and  extending  through  November  4. 
2004. 

1R?R 

11-7-02 

Fortuna  (U.S.)  Inc  .  02-80-NG  

75Rcf 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  beginning 
on   December   1,   2002,   and  extending 

1                                                 through  November  30,  2004. 

1829 

11-21-02 

Engage  Energy  Anienca  LLC,  02-81 -LNG 

1.000  Bd 

1 .000  Bcf     ,  Import  natural  gas  from  Canada,  including 

liquified  natural  gas.  and  export  natural 

gas  to  Canada,  beginning  on  December 

1.  2002,  and  extending  through  Novem- 

ber 30.  2004. 

1830 

11-25-02 

Pen>ex  Gas  Y  Petroquimk:a  Basica,  02- 
83-NG. 

1.1  Tcf 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  beginning 
on  November  25,  2002,  and  extending 
through  November  24,  2004. 

1830 

11-25-02 

Pemex  Gas  Y  Petroqutmica  Basica,  00- 
93-NG 

•       1 

Vacate  blanket  import  and  export  authority. 
Order  No  1656. 

1831 

11-29-02 

Keyspan  Gas  East  Corporation,  02-85-NG 

2Bcf 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  beginning 
on  January  15,  2003,  and  extending 
through  January  14,  2005. 

|FR  Doc.  02-,31585  Filed  12-13-02;  8:45  ami 

BILUNC  CODE  64SO-01-I> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2835] 

New  York  State  Electric  &  Gas 
Corporation;  Notice  of  AuttKMlzation 
for  Continued  Project  Operation 

December  10.  2002. 

On  October  27,  2000,  New  Yorli  State 
Electric  &  Gas  Ck)rporation,  licensee  for 
the  Rainbow  Falls  Project  No.  2835. 
filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2835  is  located  on  the 
Ausable  River  and  Black  Brook  in 
Clinton  and  Essex  Counties,  New  York. 

The  license  for  Project  No.  2835  was 
issued  for  a  period  ending  November  30, 
2002.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C.  808(a)(1).  requires  the 
Coounission,  at  the  expiration  of  a 
license  term,  to  issue  firom  year  to  year 
an  annual  license  to  the  then  licensee 


under  the  terms  and  conditions  of  the 
prior  license  Until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2835 
is  issued  to  New  York  State  Electric  & 
Gas  Corporation  for  a  period  effective 
December  1,  2002,  through  November 


30,  2003,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  December  1,  2003. 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  New  York  State  Electric  &  Gas 
Corporation  is  authorized  to  continue 
operation  of  the  Rainbow  Falls  Project 
No.  2835  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-31596  Filed  12-1.1-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2852-01 5] 

New  York  state  Electric  &  Gas 
Corporation.  New  Yortq  Notice  of 
Availability  of  Environmental 
Assessment 

December  11,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Feideral  Energy 
Regulatory  Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486;  52  FR  47897),  the  Office  of  Energy 
projects  staff  have  reviewed  the 
application  for  a  nonpower  license  for 
the  Keuka  Hydroelectric  Project,  located 
between  Waneta  Lake  and  Lamoka  Lake 
impoundments,  and  Keuka  Lake  in 
Steuben  and  Schuyler  Counties,  New 
York  and  have  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  The  EA  contains  the  staffs 
analysis  of  the  potential  environmental 
effects  of  the  proposed  action  by  the 
applicant,  the  proposed  action  with 
additional  staff-recommended  measures, 
and  no-action. 

A  copy  of  the  EA  is  available  for 
review  in  the  public  Reference  Branch, 
Room  2-A,  of  the  Commission's  office  at 
888  First  Street,  NE.,  Washington,  DC 
20426.  The  EA  may  also  be  viewed  on 
the  web  at  http://www.ferc.gov  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
doctmient.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
addressed  to  Magalie  R.  Salas,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Please  affix  "Keuka 
Hydroelectric  Project,  FERC  No.  2852- 
015"  to  all  comments.  Comments  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001{a){l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

For  further  information,  contact  Patti 
Leppert  at  (202)502-6034  or  by  E-mail 
at  patricia.leppert@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31597  Filed  12-13-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGEfK^Y 

[OPf>-2002-0334;  FRL-728a-6] 

Exposure  Modeling  Work  Group; 
Notice  of  PuMk:  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Exposure  Modeling  Work 
Group  (EMWG)  will  hold  a  1-day 
meeting  on  December  17,  2002.  "This 
notice  annoimces  the  location  and  time 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  December  17,  2002,  from  9 
a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency, 
tZrystal  Mall  #2,  Room  311, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Barrett,  Environmental  Fate 
and  Effects  Division  (7507C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
6391;  fax  number:  (703)  308-6309;  e- 
mail  address:  barrett.michael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA).  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0334.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 


Although  a  part  of'  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119,  Crstal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  .//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

The  Exposure  Modeling  Workgroup 
meets  on  a  roughly  quarterly  interval  to 
discuss  current  issues  in  modeling 
pesticide  fate,  transport,  and  exposure 
to  pesticides  in  support  of  risk 
assessments  in  a  regulatory  context. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
■kiticipate  in  this  meeting  to  the  person 
uWed  under  FOR  FURTHER  INFORMATION 
^.CONTACT. 

rV.  Tentative  Agenda 

This  imit  provides  tentative  agenda 
topics  for  the  1-day  meeting. 

1.  Welcome  and  introductions. 

2.  Old  action  items. 

3.  Brief  Updates 

.  •    EPA's  pesticide  root  zone  model/ 
exposure  analysis  modeling  system 
(PRZM/EXAMS)  model. 

•  Spray  drift  task  force  progress. 

•  Rice  modeling. 

•  European  union  activities. 

•  United  States  Department  of 
Agriculture  (USDA)  agricultural 
research  service  activities. 
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•  Environmental  fate  data  base. 

•  New  meteorological  files. 

•  Turf  umbrella. 

•  WARP  model. 

4.  Major  Topics 

•  EFED  water  quality  priorities  for 
FY  2003  -  themes  for  2003. 

•  European  Union  activities: 
FOCUS  ground  water  and  surface  water 
assessment  methods,  mitigation 
measures  and  processes  for  refining  risk 
assessments. 

•  Prospective  ground  water  data 
base  -  data  reporting  and  formatting 
issues. 

•  USDA  research  service  -  eiforts  to 
address  needs  of  regulators  in  their 
pesticide  mitigation  and  modeling 
research,  results  of  recent  workshop. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  December  10.  2002. 

Steven  Bradbury, 
Director,  Environmental  Fate  and  Effects 
Division.  Office  of  Pesticide  Prxygrams. 
[FR  Doc.  02-.31613  Filed  12-12-02;  9:03  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPT-200a-0072;  FRL-7284-9] 

Cartain  New  Chamicato;  Receipt  and 
Statua  InfomtaUon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
imder  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  November  2, 
2002  to  November  19,  2002,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufactiire  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 


DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-  2002-0072 
and  the  specific  PMN  nimiber  or  TME 
number,  must  be  received  on  or  before 
January  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bart>ara  Cimningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline®epa.gov. 

SUPPI.EMENTARY  INFORMATION: 

L  General  Infbrmation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0072.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West.  1301  Constitution 
Ave.,  NW.,  Washington,  EX:.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 


2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
Mrithout  change,  unless  the  comment 
contain^  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the- 
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cop)rrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  wUl  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  specific  PMN 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-  mail  to 
submit  CBI  or  information  protected  by 
statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  ^A's  electronic 
public  docket,  ff  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
commeot. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 


comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select"  search,"  and  then  key  in 
docket  ID  number —  OPPT-2002-0072. 
The  system  is  an"  anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov,  Attention: 
Docket  ID  Number  OPPT-2002-0072 
and  PMN  Number  or  TME  Number,  to 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  m  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M) 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Docimient 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Nxmiber  OPPT-2002-0072 
and  PMN  Number  or  TME  Number.  The 
DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excludmg  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

to  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contam  the 
information  claimed  as  CBI  must  be 
submitted  for  mclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contam  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  m  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explam  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explam  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadlme  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  to 
the  subject  Itoe  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  toclude  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  faventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
imder  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
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covers  the  period  from  Novemlwr  2, 
2002.  to  November  19,  2002,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  com  mencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 


commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  dviring  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  11.  to  access 
additional  non-CBI  information  that 
may  be  available. 

in  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 


that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  nimaber 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufactiirer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  37  Premanufacture  Notices  Received  From:  11/02/02  to  11/19/02 


...  . 

Case  No. 

Received 
Dale 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-03-0044 

10/18/02* 

01/16/03 

Lambent  Technotogies 

(S)  Dispersant 

(S)  Glycerides,  soya  mono-  and  di- 
ptiosptiates 

P-03-0G45 

10/18/02* 

01/16/03 

Lambent  Tectinologies 

(S)   Lubricant;    mold   release   agent; 
emulsifier 

(S)  Glycerides.  soya  mono-  and  di. 
phosphates,  sodium  salts 

P-03-0092 

^^JOW^  ' 

02/02/03 

CBI 

(G)   Flame/fire   retardant-open,    non- 
dispersive  use 

(G)  Phosphoric  acid  monoamine  salt 

P-03-0093 

11/04/02 

02K2J03 

CBI 

(G)  Epoxy  polymer  for  coatings  and 
composites 

(G)  PolyglyckJyl  ett>er  of  (p-hydroxy 
styrene)  novolak 

P-03-0094- 

11/04/02 

02/02A)3 

CBI 

(G)  Cokxant  for  plastics 

• 

(G)  Co-poly-2-methy1-1.5-pentane 
isophthalimkje 

P-03-0095 

11/05/02 

02/03A)3 

CBI 

(G)  Viscosity  index  improver 

(G)  Alkyl  methacrylate  copolymer 

P-O3-0096 

11/05/02 

02/03/03 

Henkel  Loctite  Cor- 

(S) A  component  of  adhesive  formula- 

(S)    Polytoxy(methyl-1.2-ethanediyl)l. 

poration 

tions  for  general  industrial  bonding 
applications 

alpha.alpha'-{1 .3-phenylenebis((1- 

methylethylidene) 

iminocartx)nyl]]bis(.omega.-[HI3- 

N 

• 

(tnmethoxysilyl)propyl] 
aminojcarbonyljoxy]- 

P-03-0097 

11/05/02 

02/03A)3 

CBI 

(G)  Viscosity  index  improver  and  pour 
point  depressant 

(G)  Alkyl  methacrylate  copolymer 

P-03-0098 

11/04/02 

02/02A)3 

The  Dow  Chemical 

(S)  Polynf>er  used  in  foams  and  adhe- 

(G)   Bkx:ked.   isocyanate  terminated 

Company 

sives  manufacture 

urethane  prepolymer 

P-03-0099 

11/05rt)2 

02/03/03 

CBI 

(S)  Industnal  coatings 

(S)  2-propenoic  acid,  2-methyl-,  butyi 
ester,  polymer  with  butyl  2- 
propenoate.  ethenylbenzene  and 
2.5-furandione 

P-03-0100 

11/04AJ2 

02A)2A)3 

CBI 

(G)  Reactant  In  tfiermoset  coatir>g  de- 
gree of  containment  -   (c)  open, 
non-dispersive  use 

(G)  Amine  polymer 

P-03-0101 

11/05/02 

02/03/03 

CBI 

(G)  Rheology  nxxlifying  component  of 
funtional  fluid 

(G)  Aliphatk:  ester 

P-03-0102 

uiosm 

02/03«X3 

CBI 

(G)  Rheology  modifying  component  ot 
functional  fluid 

(G)  AliphatK  esters 

P-03-0103 

11/05«J2 

02/03/03 

CBI 

(G)  Synthetic  industrial  lubricant  for 
contained  use 

(G)  Pentaerythritol  and 
dipentaerythritol  mixed  esters  of 
branctied  and  linear  fatty  adds 

P-03-0104 

11/06/02 

02/04/03 

CBI 

(G)  Agricultural  inert 

(G)  Tristyryl  phenol  aikoxylate  salt 

P-Oa^105 

11/07/02 

02/05A)3 

CBI 

(G)  Carrier  oil  component 

(G)  Hydrotreated  petroleum  distillate 
extract 

P-03-0106 

11A»02 

02/06/03 

CBI 

(G)  Surface  treatment  agent 

(G)  Fluoropolyether  derivative 
fluoronated  payurethane  resin 

P-03-0107 

ii/oe/02 

02/06/03 

Epson  EL  Paso.  Inc. 

(G)  Binder  resin  for  ink 

(S)  2-propenoic  acid.  2-methyl-.  poly- 
mer with  butyl  2-propenoate  and 
ettwnylbenzene,  sodium  salt 

P-03-010e 

11/12/02 

OZJAOmS 

CBI 

(G)  Textile  colorant 

(G)  Substituted  cyan  acetk:  acid 
pentyl  ester 

P-03-0109 

11/14A)2 

02J^2J03 

Morftex  Inc. 

(S)  Coating  (radiation  curable);  inks 
(radiation      curable);       adhesives 
(radiation  curable) 

(G)  Vinyt  ether  terminated  polyester 
polymer 

P-03-0110 

11/14/02 

02/12/03 

Estron  Chemical.  Inc. 

(G)  Additive  for  coatings  industry. 

(G)  Optsa/epoxy  resin 

P-03-0111 

11/1 8A)2 

02/16A)3 

CBI 

(G)  Material  for  coating  agent 

(G)  Modified  polyviny<ak:ohol 

P-03-0112 

11/18^ 

o^J^6m3 

CBI 

(S)    Luminescent    pignDent    used    in 
satetymari(ing    tape,    signs,    toys, 
novelties 

(G)  /Ukaline  earth  alumir^te,  rare 
earth  doped 
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I.  37  Premanufacture  Notices  Received  From:  11/02/02  to  11/19/02— Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chenr)k:al 

End  Date 

• 

P-03-0113 

11/18^ 

02/1 6A)3 

CBI 

(G)  Use  as  a  component  of  food 
packaging  and  ottier  industrial 
uses. 

(G)  Modified  evoh  polymer 

P-03-0114 

11/18/02 

02/16/03 

CBI 

(G)  Use  as  a  component  of  food 
packaging  and  ottier  industrial 
uses. 

(G)  Modified  evoh  polynf>er 

P-0»-0115 

11/1 8«)2 

02/1 6A)3 

CBI 

(G)  Use  as  a  component  of  food 
packaging  and  other  industrial  uses 

(G)  Modified  evoh  polymer 

P-03-0116 

11/19/02 

02/17/03 

Reterra 

(S)  Intermediate  for  polyester  resins 

(G)  Polyester  polyol 

P-03-01T7 

11/19«2 

02/17/03 

CBI                           « 

(G)  Paste  additive 

(G)  Silk»te 

P-03-0118 

11/19/02 

02/17/03 

Solutia  Inc 

(S)  Binder  for  industrial  coatings 

(G)  Epoxy  modified  alkyd  resin 

P-03-0119 

11/19A)2 

02/17/03 

Solutia  Inc 

(S)  Binder  for  industrial  coatings 

(G)  Polyurethane  resin 

P-03-0120 

11/19AJ2 

02/17/03 

Johnson  Polymer 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  emulsion 

P-03-0121 

11/19«)2 

02/17/03 

Johnson  Polymer 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  emulsion 

P-03-^122 

11/19/02 

02/17/03 

Johnson  P(Aytper 

(G)  Open,  non-dispersive  use 

(G)  Acrylk:  emulsion 

P-03-0123 

11/19/02 

02/17/03 

Johnson  Polymer 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  emulsion 

P-03-0124 

11/19«)2 

02/17/03 

Johnson  Polymer 

(G)  Open,  non-dispersive  use 

(G)  Acrylk:  emulsion 

P-03-0125 

11/19«)2 

02/17/03 

Johnson  Polymer 

(G)  Open,  non-dispersive  use 

(G)  /terytic  emulskw 

P-Oa-0126 

11/18A)2 

02/16/03 

Scotia  Ventures 

(S)  Paper  coating  additive;  wet-end 
paper  additive 

(S)   Ethanaminium,   n,n.n-trinf)ethyl-2- 
[(1-oxo-2-propenyl)oxy]-.     chkxxte, 
polymers  with  hydrolyzed  poly(vinyt 
acetate) 

*Entry  left  over  from  the  October  2002  report. 


In  Table  11  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


II.  22  NOTICES  OF  Commencement  From:  11/02/02  to  11/19/02 


Case  No. 

Received  Date 

Commencement/Import 
Date 

Chemk:al 

P-00-0899 

11/13/02 

11/01/02 

(G)  Urea  alkoxy  silane 

P-00-1130 

11/07/02 

10/21/02 

(G)  /^tylente  ataohol 

P-00-1131 

1 1/07/02 

10/15/02 

(G)  Alkynyl  acetate 

P-01-0173 

11/13/02 

11A)6A)2 

(G)  Silated  urethane  polymer 

P-01-0529 

11/13/02 

11A)4A)2 

(G)  Organo  akiminium  complex 

P-02-0207 

11/07/02 

10/3(V02 

(G)  Quaternary  salt 

P-02-0234 

11/04/02 

10/26/02 

(G)  Sulphonated  azo/hydrazo  dye                                               , 

P-02-0235 

11/04/02 

10/26/02 

(G)  Sulphonated  azo/hydrazo  dye 

P-02-0515 

11/19/02 

11/13«2 

(G)  Silated  urethane  resin 

P-02-0573 

11/12/02 

^of2^m^ 

(G)  Cycloaliphatk:  amine  adducts 

P-02-0613 

11/06«)2 

10/20/02 

(G)  Polyacrylate  resin 

P-02-0623 

11/19A)2 

10/14/02 

(G)  Substituted  cyan  acetk:  ackj  butylester  and  butoxyethylester 

P-02-0624 

11/19/02 

10/14/02 

(G)  Substituted  cyan  acetk:  ackJ  butylester  and  butoxyethylester 

P-02-0716 

11/04/02 

10/23/02 

(G)  Butyl  acrylate,  polymer  with  styrene  and  methylamino  chloride  com- 
pounds, nitrate 

P-02-0739 

11/07/02 

10/07/02 

(G)  Amine  salt 

P-02-0814 

11/08/02 

10/30/02 

(G)  /Uiphatk:  unsaturated  ketone 

P-02-0e27 

11/15/02 

11/10«)2 

(G)  Bisacylphosphinoxlde 

P-^-0838 

11/04/02 

10/22A)2 

(G)  Dipentaerythritol  ester  of  branched  and  linear  fatty  ackte 

P-02-0874 

11/14A)2 

10/2a«)2 

(S)  Hexanedk>k:  acid,  polymer  with  2.2-dlme1hyl-1.3-propanedk)l,  1,2- 
ethanediamine.  1 .6-hexanediol.  3-hydroxy-2-(hydroxymethyl)-2- 
methylpropanok:  acid  and  1,1-methy»enebis(4- 
isocyanatocydohexane].  compound  with  nu.nu-diethylethanamine 

P-94-1901 

11/15/02 

10/25A)2 

(G)  Blocked  aliphatic  poiyisocyanate 

P-96-1499 

11/07/02 

^om9n2 

(G)  /Vminoslkylmodified  sllkxxie  fluid 

P-97-0074 

11/14/02 

11/08/02 

(S)  1,2  ettianediamine,  monohydrochloride 
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List  of  Subjects 

Environmental  protection.  Chemicals, 
Premanufacturer  notices. 

Dated  :Der.ember  9.  2002. 
Sandra  R.  Wilkins, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  02-31588  Filed  12-13-02;  8:45  ami 
BILUNG  COOE  SS60-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0325;  FRL-7282-31 

Revised  Final  Healtti  Effects  Test 
Guidelines;  Acute  Toxicity  Testing- 
Background  and  Acute  Oral  Toxicity; 
Notice  of  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  established  a  unified 
library  for  test  guidelines  issued  by  the 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  (OPPTS)  for  use  in 
testing  chemical  substances  to  develop 
data  for  submission  to  EPA  under  the 
Toxic  Substances  Control  Act  (TSCA), 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  These  test  guidelines  represent 
an  Agency  effort  that  began  in  1991  to 
harmonize  the  test  guidelines  within 
OPPTS,  as  well  as  to  harmonize  the 
OPPTS  test  guidelines  with  those  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  The  process 
for  developing  and  amending  these  test 
guidelines  includes  public  participation 
and  the  extensive  involvement  of  the 
scientific  community,  including  peer 
review  by  the  Scientific  Advisory  Panel 
(SAP),  the  Scientific  Advisory  Board 
(SAB)  and  other  expert  scientific 
organizations.  Guidelines  are  also 
reviewed,  when  appropriate,  by  the 
Interagency  Coordinating  Committee  for 
Alternative  Methods  (ICCVAM)  for 
determination  of  validation  status.  With 
this  notice,  EPA  is  announcing  the 
availability  of  the  revised  final  test 
guidelines  for  Series  870-Health  Effects 
Test  Guidelines,  OPPTS  870.1000  Acute 
Toxicity  Testing-Background  and 
OPPTS  870.1100  Acute  Oral  Toxicity. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  TSCA 
information  contact:  TSCA  Hotline  at 
TAIS/7408,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001:  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 


FIFRA  information  contact 
Communications  Services  Branch 
(7506C).  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001:  telephone  number: 
(703)  305-5017;  fax  number:  (703)  305- 
5558. 

For  FIFRA  technical  information 
contact:  Deborah  McCall,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  J^ve.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-7109;  e-mail  address: 
mccall.  deborah@epa.gov. 

For  TSCA  technical  information  on 
OPPTS  870.1100  contact.  Elizabeth 
Margosches,  Risk  Assessment  Division 
(7403M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-7636;  e-mail  address: 
margosches.elizabeth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under 
TSCA.  FFDCA,  or  FIFRA,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

A.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  docket 
identification  (ID)  number  OPP-2002- 
0325.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  fi-om  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 


holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

B.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.You  may  also 
obtain  copies  of  test  guidelines  fit)m  the 
EPA  Internet  Home  Page  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II.A.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

m.  What  Action  is  EPA  Taking? 

EPA  is  annoimcing  the  availability  of 
the  revised  final  test  guideline  for  Series 
870-Health  Effects  Test  Guidelines. 
OPPTS  870.1100  Acute  Oral  Toxicity. 
An  improved  Up-and-Down  Procedure 
(UDP)  protocol  for  acute  oral  toxicity 
testing  was  developed,  by  a  team  of 
regulatory  and  industry  scientists,  that 
is  better  able  to  provide  the  types  of 
testing  data  needed  for  U.S.  agencies  to 
make  regulatory  decisions.  The  revised 
protocol  includes  a  primary  test,  a  limit 
test,  and  determination  of  the 
confidence  intervals  for  the  LD50.  A 
software  program  to  assist  laboratory 
users  in  the  conduct  of  the  test  was  also 
developed.  The  revised  final  test 
guideline  was  reviewed  by  EPA's  SAP 
in  a  public  meeting  on  December  12. 
2001 ,  which  was  announced  in  the 
Federal  Register  on  November  15.  2001 
(66  FR  57438)  (FRL-6811-1).  and 
recommendations  of  the  SAP  were 
incorporated  into  the  test  protocol.  The 
ICCVAM  reviewed  the  protocol  at  an 
open  meeting  on  July  25,  2000,  and 
again  in  a  public  teleconference  meeting 
held  on  July  21,  2001.  where  changes 
recommended  in  the  earlier  meeting 
were  reviewed  and  accepted.  The 
improved  UDP  was  adopted  as  test 
guideline  425  by  OECD  in  December 
2001 .  The  UDP  in  this  guideline  is  of 
value  in  reducing  the  number  of  animals 
required  to  determine  the  acute  oral 
toxicity  of  a  chemical.  In  addition  to  the 
estimation  of  LD50  and  confidence 
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intervals,  the  test  allows  the  observation 
of  signs  of  toxicity.  Moreover,  use  of 
OECD  guidance  for  humane  endpoints 
should  reduce  the  overall  suffering  of 
animals  in  this  type  of  test.  The  Agency 
strongly  recommends  the  use  of  the 
revised  UDP  to  meet  the  testing 
requirements  for  industrial  chemicals 
and  registration  of  pesticides.  Acute  oral 
toxicity  studies  using  the  UDP  which 
are  initiated  after  December  17,  2002, 
should  be  in  accordance  with  the  UDP 
described  in  this  guideline.  Two  other 
alternative  guidelines  are  available 
through  OECD  (420  Acute  Oral 
Toxicity-Fixed  Dose  Method  and  423 
Acute  Oral  Toxicity-Acute  Toxic  Class 
Method).  These  methods  assess  lethality 
within  a  dose  range.  The  Agency  is  also 
making  available  revised  final  test 
guideline  OPPTS  870.1000  Acute 
Toxicity  Testing-Background  to  reflect 
revision  of  the  OPPTS  870.1100  Acute 
Oral  Toxicity  test  guideline  and 
acceptability  of  two  other  OECD 
alternative  guidelines. 

IV.  Are  There  Any  Applicable 
Voluntary  Consensus  Standards  That 
EPA  Should  Consider? 

This  notice  of  availability  does  not 
involve  a  proposed  regulatory  action 


that  would  require  the  Agency  to 
consider  volimtary  consensus  standards 
pursuant  to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  of  NTTAA  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volunteuy 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  an  explanation  to 
Congress,  through  Office  of  Management 
and  Budget  (OMB).  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards  when  the  NTTAA  directs  the 
Agency  to  do  so. 

Listof  Subfects 

Environmental  protection,  Chemical 
testing.  Test  guideline. 


Dated:  December  11.  2002. 

Stephen  L.  Jolinson, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-31612  Filed  12-12-02:  9:03  am] 
BHJJNO  COOe  6860-60-8 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Schedule 
Change;  FCC  To  Hold  Open 
Commission  Meeting,  Wednesday, 
December  11, 2002 

December  10,  2002. 

Please  note  that  the  time  for  the 
Federal  Communications  Commission 
Open  Meeting  is  rescheduled  from  9:30 
a.m.  to  1:30  p.m. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday.  December  11.  2002.  which 
is  scheduled  to  commence  at  1:30  p.m. 
in  Room  TW-C305,  at  445  12th  Street. 
SW.,  Washington.  DC. 


Item 
No. 


Bureau 


Wireless  Tele-Communications 
Wireless  Tele-Communications 


Wireless  Tele-Communications 


Wireless  Tele-Communtcations 


Office  of  Engineering  and  Technology 


Subject 


The  Wireless  Telecommunications  Bureau  will  report  on  the  status  of  unintentional  wire- 
less 91 1  calls. 

Title:  Facilitating  the  Provisions  of  Spectmm-Based  Sen/ices  to  Rural  Areas  and  Pro- 
moting Opportunities  for  Rural  Telephone  Companies  to  Provide  Spectnjm-Based  Serv- 
ices. 

Summary:  The  Commission  will  consider  a  Notice  of  Inquiry  that  would  seek  comment  on 
the  effectiveness  of  cun-ent  regulatory  tools  in  facilitating  the  delivery  of  speclrum-based 
services  to  rural  areas  and  ttie  extent  to  which  rural  telephone  companies  and  other  en- 
tities seeking  to  sen/e  rural  areas  have  opportunities  to  provide  spectrum-based  sen/- 
ices. 

We:  Revisions  of  the  Commission's  Rules  to  Ensure  Compatibility  with  Enhanced  911 
Emergency  Calling  Systems  (CC  Docket  Kto.  94-102);  Amendment  of  Parts  2  and  25  to 
Implement  the  Global  Mobile  Personal  Communicatkxis  by  Satellite  (GMPCS)  MenKV 
randum  of  Understanding  and  Arrangements;  Petition  of  the  National  Telecommuni- 
cations and  Information  Administration  to  Amend  Part  25  of  the  Commission's  Rules  to 
Establish  Emissions  Limits  for  Mobile  and  Portable  Earth  Statnns  Operating  in  the 
1610-1660.5  MHz  Band  (IB  Docket  No.  99-€7). 

Summary:  The  Commission  will  consider  a  Further  Nottee  of  Proposed  Rulenwking  con- 
ceming  access  to  emergency  services  from  services  and  devices  that  may  not  be  cur- 
rently within  the  scope  of  the  Commission's  E91 1  rules. 

Title:  Implementation  of  Section  6002(b)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1993;  Annual  Report  and  Analysis  of  Competitive  Marltet  Conditions  with  Respect  to 
Commercial  Mobile  Services. 

Summary:  The  Commission  will  consider  a  f^totice  of  Inquiry  seeking  infomiation  that  can 
be  used  to  analyze  the  status  of  competition  in  the  CMRS  industry  for  purpose  of  its 
Eighth  Report  and  Analysis  of  Competitive  Market  Conditions  with  Respect  to  Comnrwr- 
cial  Mobile  Sen/ices. 

We:  Additional  Spectmm  for  Unlicensed  Devk»s  Betow  900  MHz  and  in  the  3  GHz 
Band. 

Summary:  The  Commission  will  consider  a  Notice  of  Inquiry  concerning  the  possibility  of 
permitting  unlk»nsed  transmitters  to  operate  in  additional  frequency  bands. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 


Maureen  Peratino  or  David  Fiske.  Office 


of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 
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Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor.  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898:  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aol.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  Audio/ 
Video  coverage  of  the  meeting  will  be 
broadcast  live  over  the  Internet  from  the 
FCC's  Audio/Video  Events  web  page  at 
www.fcc.gov/realaudio.  Audio  and 
video  tapes  of  this  meeting  can  be 
purchased  from  CACI  Productions,  341 
Victorv  Drive.  Hemdon,  VA  20170. 
telephone  number  (703)  834-1470.  Ext. 
19;  fax  number  (703)  834-0111. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary: 

|FR  Doc.  02-31713  Filed  12-12-02:  2:40  pmj 

BftUNQ  COOe  S712-01-U 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Stiares  of  Banic  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  aveiilable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  30,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166- 
2034: 

1 .  Herbert  L.  Winemiller  and  Gwyneth 
A.  Winemiller,  both  of  Fort  Pierce, 
Florida;  to  retain  control  of  Whittington 
Bancorp,  Inc.,  Benton,  Illinois,  and 
thereby  indirectly  retain  control  of  State 
Bank  of  Whittington,  Benton,  Illinois. 


B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Paul  David  Pieschel,  Springfield, 
Minnesota;  to  acquire  control  of  Piesco, 
Inc..  Springfield.  Minnesota,  and 
thereby  indirectly  acquire  control  of 
Citizens  State  Bank  Norwood  Young 
America,  Norwood  Young  America, 
Miimesota,  and  Farmers  and  Merchants 
State  Bank  of  Springfield,  Springfield, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  10.  2002. 
Roliert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-31537  Filed  12-13-02;  8:45  am] 

BILUNG  COOE  6210-01-8 


FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  7, 
2003. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello.  Vice  President)  1000 
Peachtree  Street.  N.E..  Atlanta,  Georgia 
30303: 

1 .  IBERIABANK  Corporation,  New 
Iberia.  Louisiana;  to  merge  with 
Acadiana  Bancshares,  Inc.,  Lafayette, 
Louisiana,  and  thereby  indirectly 
acquire  voting  shares  of  LBA  Savings 
Bank.  Lafayette,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  10.  2002. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  02-31538  Filed  12-13-02;  8:45  am) 
BILUNQ  COOe  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACHON:  Notice. 

summary:  The  FTC  is  submitting  the 
information  collection  requirements  of 
its  proposed  revision  of  the  Pay-Per-Call 
Rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
under  the  Paperwork  Reduction  Act. 
DATES:  Comments  must  be  submitted  on 
or  before  January  15.  2003. 
ADDRESSES:  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  ifor  reducing  the  burden,  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202,  Washington,  DC  20503, 
ATTN.:  Desk  Officer  for  the  Federal 
Trade  Commission  (comments  in 
electronic  form  should  be  sent  to  oira- 
docket@omb.eop.gov),  and  also  to  the 
Secretary,  Federal  Trade  Commission. 
Room  H-159.  600  Permsylvania 
Avenue.  NW..  Washington.  DC  20580 
(or  PPC-PRA@ftc.gov,  except  as  noted 
below).  All  submissions  should  be 
captioned  "Pay-Per-Call  Rule"  and  be 
identified  as  responding  to  this  notice. 

If  a  comment  contains  nonpublic 
information,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  document 
must  be  clearly  labeled  "confidential." 
Comments  that  do  not  contain  any 
nonpublic  information  may  be  filed  in 
electronic  form  (in  ASCII  format. 
WordPerfect,  or  Microsoft  Word)  as  part 
of  or  as  an  attachment  to  e-mail 
messages  directed  to  the  electronic 
mailboxes  noted  earlier.  Such  comments 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
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copying  at  its  principal  office  in 
accordance  with  section  4.9{b)(6)(ii}  of 
the  Commission's  Rules  of  Practice,  16 
CFR  4.9(b)(6)(ii). 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Tang.  Office  of  the  General  Counsel, 
FTC,  600  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  (202)  326-2447. 
For  information  regarding  the  Pay-Per- 
Call  rulemaking,  contact  Elizabedi 
Hone,  Attorney,  Division  of  Marketing 
Practices.  Bureau  of  Consumer 
Protection,  FTC,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
(202)  326-3207.  A  separate  Supporting 
Statement  that  the  Commission  is  also 
submitting  to  OMB  will  be  made 
available  on  the  Commission's  public 
record  of  the  Pay-Per-Call  rulemaking 
proceeding  and  on  the  FTC's  Web  site, 
http://www.ftc.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  30, 1998,  the  Commission 
published  a  notice  of  proposed 
rulemaking  (63  FR  58524)  to  amend  its 
Pay-Per-Call  Rule  16  CFR  part  308.i  The 
Rule,  which  implements  Titles  II  and  III 
of  the  Telephone  Disclosure  and 
Dispute  Resolution  Act,  15  U.S.C.  5711 
et  seq.,  requires  the  disclosure  of  cost 
and  other  information  with  regard  to 
pay-per-call  services  and  establishes 
dispute  resolution  procedures  for 
telephone-billed  purchases  [i.e.,  charges 
for  pay-per-call  services  or  other  charges 
appearing  on  a  telephone  bill  other  than 
telecommunications  charges).  As 
explained  in  the  notice  of  proposed 
rulemaking,  the  Rule  contains  certain 
reporting  and  disclosure  requirements 
that  are  subject  to  OMB  review  under 
the  Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501-3520.2  Accordingly,  the 
FTC  submitted  the  Rule  with  proposed 
amendments  to  OMB  (see  64  FR  70031, 
E)ec.  15, 1999)  for  its  approval,  which 
was  granted  until  December  31,  2002 
(OMB  control  number  3084-0102). 
Because  that  approval  is  expiring  and 
the  Commission  has  not  yet  adopted  the 
proposed  amendments  in  final  form,  the 
Commission  is  submitting  the  Rule  with 
proposed  amendments  for  approval 
again  under  the  same  control  nimiber 
through  December  31,  2005. 

As  required  by  the  PRA,  the 
Commission's  NPRM,  63  FR  58556-57, 


*  The  Rule  was  originally  promulgated  as  the 
"Trade  Regulation  Rule  Pursuant  to  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  of  1992"  and 
was  known  as  the  "900-Number  Rule'."  It  will  be 
renamed  the  "Trade  Regulation  Rule  Concerning 
Pay-Per-Call  Services  and  Other  Telephone-Billed 
Purchases"  and  is  referred  to  in  the  Commission's 
notice  of  proposed  rulemaking  and  in  this 
document  as  the  "Pay-Per-Call  Rule." 

'  Neither  the  Rule  nor  the  proposed  amendments 
contain  any  recordkeeping  requirements  that  would 
be  subject  tc  the  PRA. 


invited  public  comment  on  the  Rule's 
information  collection  requirements  and 
proposed  amendments  before  their 
submission  to  OMB.  Although  the 
Commission  received  no  comments 
directly  responding  to  the  Commission's 
specific  PRA  questions,  the  Commission 
received  one  comment,  from  U.S.  West, 
stating  that  its  current  cost  for  making 
an  annual  disclosure  of  dispute 
resolution  procedures  imder  the  Rule 
was  $53,000  and  that  this  annual  cost 
would  increase  to  $819,000  if  the 
disclosures  were  required  with  every 
billing  cycle  under  a  proposed 
amendment  to  §  308.20(m)(l).  This 
comment  and  others  (available  on  the 
FTC's  Web  site,  http://www.ftc.gov)  are 
being  considered  by  the  staff  to 
determine  whether  to  recommend  that 
the  Commission  not  adopt  that 
proposed  amendment  so  as  to  minimize 
the  Rule's  compliance  burden. 

Pursuant  to  44  U.S.C.  3507(a)(1)(D) 
and  5  CFR  1320.5(a)(l)(iv){B).  the 
Commission  publishes  the  following 
additional  information,  and  invites  any 
further  public  comment  to  OMB  and  the 
Commission,  regarding  the  information 
collection  requirements  and  proposed 
amendments  being  submitted  again  to 
OMB. 

Title:  Trade  Regulation  Rule 
Concerning  Pay-Per-Call  Services  and 
Other  Telephone-Billed  Purchases 
("Pay-Per-Call  Rule"). 

Summary  of  the  collection  of 
information:  Reporting  and  disclosure 
requirements  to  implement  Titles  II  and 
III  of  the  Telephone  Disclosure  and 
Dispute  Resolution  Act  of  1992,  as 
amended,  15  U.S.C.  5711  et  seq.,  which 
requires  the  disclosure  of  cost  and  other 
information  with  regard  to  pay-per-call 
services  and  establishes  dispute 
resolution  procedures  for  telephone- 
billed  purchases. 

Brief  description  of  the  need  for  and 
proposed  use  of  the  information:  The 
reporting  and  disclosure  requirements 
are  mandated  by  statute  and  are 
necessary  to  help  prevent  imfair  and 
deceptive  acts  and  practices  in  the 
advertising  and  operation  of  pay-per- 
call  services  and  in  the  collection  of 
charges  for  telephone-billed  purchases. 
The  information  obtained  by  the 
Commission  pursuant  to  the  reporting 
requirement  is  used  for  law  enforcement 
purposes.  The  disclosure  requirements 
ensure  that  consumers  are  adequately 
informed  of  the  costs  they  can  expect  to 
incur  in  using  a  pay-per-call  service, 
that  they  will  not  be  liable  for 
unauthorized  non-toll  charges  on  their 
telephone  bills,  and  that  they  have 
'  certain  dispute  resolution  rights  and 
obligations  with  respect  to  such 
telephone-billed  purchases. 


Likely  respondents,  including 
estimated  number  and  proposed 
frequency  of  response:  Respondents  are 
common  carriers  (subject  to  the 
reporting  requirement  only,  unless 
acting  as  a  billing  entity),  information 
providers  (vendors)  offering  one  or  more 
pay-per-call  services  or  programs,  and 
billing  entities.  The  Commission,  to 
obtain  OMB  approval  of  the  Rule,  had 
previously  estimated  that  it  would 
request  information  pursuant  to  the 
reporting  requirement  from  no  more 
than  approximately  25  common  carriers 
per  year,  and  that  the  disclosure 
requirements  would  apply  to  20,000 
information  vendors  and  1400  billing 
entities.  See  61  FR  43764, 43767-78 
(Aug.  26,  1996).  In  October  1998,  when 
the  Commission  issued  its  NPRM,  and 
in  December  1999,  when  the 
Commission  first  submitted  its  proposal 
to  OMB  for  approval,  the  Commission 
increased  its  prior  burden  estimates  by 
12%  to  account  for  industry  growth  in 
information  vendors  and/or  pay-per-call 
services  since  the  prior  estimates.  See 
63  FR  58556-57  (NPRM);  64  FR  70031 
(submission  to  OMB).  In  submitting  the 
Rule  and  proposed  amendments  for 
OMB  approval  again,  the  Commission  is 
increasing  the  burden  estimate  this  time 
by  5%  to  accoimt  for  additional  growth, 
if  any,  in  the  industry  since  the  agency's 
December  1999  submission.  ^ 

Estimated  annuel  reporting  and 
recordkeeping  burden:  The  total 
estimated  annual  hours  burden  of  the 
information  collection  requirements  of 
the  Rule,  including  the  proposed 
amendments,  is  5,386,983  (or  5,387,000 
rounded).  This  burden  consists  entirely 
of  reporting  and  disclosure 
requirements;  as  explained  earlier  (n.  2), 
there  are  no  recordkeeping 
requirements.  The  burden  hour  estimate 
for  each  reporting  or  disclosure 
requirement  has  been  multiplied  by  a 
special  "blended"  wage  rate  (expressed 
in  dollars  per  hour),  based  on  the 
particular  skill  mix  needed  to  carry  out 
that  requirement,  to  determine  the  total 
annual  cost  of  that  requirement.  The 
blended  rate  calculations  are  based  on 
the  following  skill  categories  and 
average  wage  rates:  $75/hour  for 
professional  (attorney)  services;  $20/ 
hour  for  skilled  clerical  workers;  $25/ 


^  This  increase  is  roughly  equivalent  to  the 
current  annual  rate  of  inflation  (1.51%  based  on  the 
Consumer  Price  Index  published  through  Sept. 
2002),  multiplied  by  three  to  represent  the  three- 
year  period  since  the  last  OMB  submission.  Absent 
other  applicable  data  from  the  record  of  this 
proceeding,  the  Commission  recognizes  that  this 
5%  estimate  may  or  may  not  reflect  the  actual 
growth  in  the  relevant  industry  in  the  three-year 
period  since  the  FTC's  last  burden  estimate.  The 
agency  seeks  public  comment  or  data  that  might 
help  refine  the  estimate.  , 
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hour  for  computer  programmers;  and 
$50/hour  for  management  time.  Annual 
burden  hour  estimates  (and  the 
estimated  total  cost  of  those  hours)  have 
been  provided  below. 

The  burden  estimates  do  not  contain 
a  separate  set  of  figures  for  other  annual 
"cost"  burdens,  if  any — i.e..  (a)  capital 
and  start-up  costs  or  (b)  operation, 
maintenance  and  purchase  of  outside 
services  not  already  reflected  in  the 
above  burden  hour  estimates  and 
associated  annual  costs.  Capital  or  start- 
up costs  are  generally  subsumed  in 
activities  otherwise  undertaken  in  the 
ordinary  course  of  business  {e.g., 
business  records  from  which  only 
existing  information  must  be  reported  to 
the  Commission,  pay-per-call 
advertisements  or  audiotexts  to  which 
cost  or  other  disclosures  are  added, 
etc.).  To  the  extent  that  entities  incur 
operating  or  maintenance  expenses,  or 
purchase  outside  services  to  satisfy  the 
Rule's  requirements,  staff  believe  those 
expenses  are  also  included  in  (or,  if 
contracted  out,  would  be  comparable  to) 
the  burden  hours  and  estimated  annual 
burden  estimates  provided  below 
(where  such  expenses  are  labor-related), 
or  are  otherwise  included  in  the 
ordinary  cost  of  doing  business  (where 
the  expenses  are  other  than  labor- 
related). 

Reporting  requirement:  This 
requirement  is  currently  set  forth  in 
§  308.6  of  the  Rule,  to  be  amended  and 
redesignated  §  308.19(a).  The  previous 
estimated  hours  burden  for  this 
reporting  requirement  (i.e.,  to  provide 
certain  information  to  the  Commission 
upon  request)  was  140  hours  annually 
(based  on  25  common  carriers  each 
spending  5  hours  annually  plus  a  12% 
increase),  which  is  being  increased  by 
5%  to  147  hours  annually,  at  an  average 
revised  wage  rate  of  S75/hour  (100 
percent  of  each  hour  for  attorney 
services)  or  a  total  annual  cost  of 
$11,025. 

Disclosure  requirements:  (1) 
Advertising.  The  advertising  disclosure 
requirements  of  the  current  Rule  would 
be  consolidated  into  §§  308.3,  308.4  and 
308.7  of  the  Rule,  as  amended.  The 
current  estimated  annual  burden  on  the 
industry  is  129,360  hours.  This  figure 
reflects  the  Commission's  original 
estimate  of  20,000  vendors  each  making 
certain  basic  cost  disclosures  (one  hour 
per  disclosure)  in  three  advertisements 
for  pay-per-call  services  (60,000  burden 
hours  total)  plus  one  hour  for  an 
additional  disclosure  in  each  of  the 
estimated  50  percent  of  ads  that  are 
directed  to  individuals  under  18  (30,000 
burden  hours)  and  each  of  the  estimated 
30  percent  of  all  pay-per-call  ads 
relating  to  sweepstakes  or  information 


on  federal  programs  (18,000  burden 
hours),  or  a  total  of  108,000  burden 
hours  (rounded  to  110.000).  which  was 
increased  in  the  1999  submission  to 
OMB  by  12%  for  industry  grovrth  to 
123,200,  and  has  been  increased  again 
in  this  submission  by  5%  to  129,360 
hours.  The  total  estimated  annual  cost 
of  these  burden  hours  is  $5,821,200 
using  a  blended  wage  rate  of  $45/hour 
(40  percent  attorney  services,  50  percent 
skilled  clerical  workers,  and  10  percent 
for  management  time). 

Two  proposed  amendments, 
§§  308.4(a)(l)(iii)(B)  and  308.6(b),'' 
would  add  31,752  annual  burden  hours 
to  the  total,  or  a  total  annual  cost  of 
$1,428,840  using  the  $45/hour  blended 
wage  rate  discussed  above.  The  first  of 
these  amendments,  requiring 
disclosures  when  a  call  is  billed  on  a 
variable  time  rate  basis,  assumes  that  20 
percent  of  the  estimated  70,560 
advertised  pay-pier-call  services  (i.e., 
after  the  5  and  12  percent  increases) 
would  need  to  contain  such  a 
disclosure,  thereby  accounting  for 
14,112  burden  hours,  at  an  annual  cost 
of  $635,040.  The  burden  associated  with 
the  second  amendment,  requiring  an 
audio  signal  to  indicate  {i.e.,  disclose) 
the  end  of  free  time  used  to  advertise 
certain  pay-per-call  services,  is 
estimated  at  17,640  burden  hoiirs, 
assuming  this  requirement  applies  to  25 
percent  of  advertised  pay-per-call 
services,  or  an  annual  cost  of  $793,800. 

(2)  Preamble.  The  Rule's  existing 
preamble  disclosure  requirement,  set 
forth  in  §  308.9,  imposes  an  estimated 
burden  of  10  hours  annually,  for  an 
annual  burden  of  705,600  burden  hours 
based  on  70,560  advertised  pay-per-call 
services.  The  cost  associated  with  these 
burden  hours  is  $31,752,000,  using  a 
blended  wage  rate  of  $45/hour  {i.e.. 
similar  to  the  blended  rate  used  for 
advertising  disclosures).  As  explained 
in  the  notice  of  proposed  rulemeiking, 
the  estimated  burden  of  a  proposed 
amendment  of  the  preamble  disclosing 
requirement,  §  308.4(a)(2)(iii)(B),  is  one 
additional  hour  for  approximately  30 
percent  of  the  advertised  pay-per-call 
services,  or  an  estimated  21,168  hours, 
for  a  total  annual  cost  of  $952,560. 

(3)  Telephone-billed  charges  in  billing, 
statements.  This  requirement  is 
currently  set  forth  in  §  308.5(j)  of  the 
Rule,  which  the  Commission  proposes 
to  redesignate  and  incorporate  into 

§  308.18,  as  amended.  The  blended  rate 
used  to  calculate  the  cost  of  these 
disclosures  was  $51.50/hour  (50  percent 
attorney  services,  20  percent  skilled 


'•  The  PRA  discnission  in  the  NPRM  erroneously 
referred  to  this  provision  as  "308.7(b)."  See  63  FR 
58556. 


technical  workers,  20  percent  computer 
programming,  and  10  percent  for 
management  time).  The  estimated 
annual  burden  of  this  disclosure 
requirement  was  28,224  hours  (i.e.,  10 
percent  of  20,000  vendors  making  spot 
checks  at  12  hours  per  spot  check,  or 
24,000  burden  hours,  plus  5  and  12 
percent),  so  the  annual  cost  would  be 
$1,453,536.  As  explained  in  the  notice  - 
of  proposed  rulemaking,  no  additional 
burden  is  anticipated  from  any 
amendments  of  this  requirement. 

(4)  Dispute  resolution  procedures  in 
billing  statements.  This  disclosure 
requirement  is  currently  set  forth  in 
§  308.7(c),  to  be  redesignated  §  308.20, 
as  amended.  The  blended  rate  being 
used  for  these  disclosures  is  $36/hour 
(40  percent  computer  programming,  20 
percent  attorney  services,  30  percent 
skilled  clerical  workers,  and  10  percent 
for  management  time).  The  estimated 
hour  burden  for  the  annual  notice 
component  of  this  requirement  is  8,232 
burden  hours  (based  on  1,400  billing 
entities  taking  5  hours  to  review,  revise 
and  provide  disclosures  annually,  as 
explained  in  the  NPRM,  plus  5  and  12 
percent),  or  a  total  cost  of  $296,352.  An 
additional  2,940,000  burden  hours 
would  be  associated  with  specific 
notices  in  those  cases  where  a  customer 
reports  a  billing  error  (i.e.,  5  percent  of 
an  estimated  50  million  calls  plus  5  and 
12  percent,  requiring  one  hour  per 
billing  error),  or  $105,840,000  annually. 
The  additional  burden  hours  for 
proposed  amendments  to  §  308. 2(i)  and 
(j),  requiring  new  disclosures  of  certain 
information  regarding  personal 
identification  numbers  issued  to 
customers  for  access  and  billing 
purposes,  have  been  estimated  at  52,500 
hours  (i.e.,  5%  over  the  1999  estimate) 
or  an  annual  cost  of  $1 ,890,000.  The 
additional  burden  hoiu-s  for  proposed 
amendments  to  require  certain  new 
disclosures  in  connection  with  billing 
dispute  resolution,  §  308.18(n)(2)  and 
§  308.18(n)(4),  would  entail  1,470,000 
hours  for  an  annual  cost  of  $52,920,000. 

Dated:  December  10,  2002. 
William  E.  Kovacic, 
General  Counsel. 

[FR  Doc.  02-31586  Filed  12-13-02;  8:45  am) 
BNJJNQ  COOe  CTW-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committaa  on  Vital  and  Health 
Statistica;  Maating 

Piirsuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
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the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS), 
Subcommittee  on  Standard  and 
Security. 

Time  and  Date:  9  a.m.  to  5  p.m., 
December  10,  2002.  9  a.m.  to  12:30  p.m., 
December  11,  2002. 

Place:  Hubert  H.  Hxmiphrey  Building, 
Room  705A,  200  Independence  Avenue, 
SW.,  Washington,  DC. 

Status:  Open. 

Purpose:  In  the  morning  session  on 
December  10,  the  Subcommittee  on 
Standards  and  Security  will  discuss  the 
Administrative  Simplification 
Compliance  Act  ( ASCA)  database 
statistics,  identify  HIPAA 
implementation  best  practices,  and 
assess  opportunities  for  improving  the 
standards  maintenance  process.  In  the 
afternoon  the  Subcommittee  will 
discuss  the  scope  of  work  for  the  cost/ 
benefit  analysis  regarding  possible 
migration  to  ICD-10-CM/ICD-lO-PCS 
and  will  discuss  and  prepare  for  the 
January  Subconunittee  hearings  on 
complementary  and  alternative 
medicine  issues.  On  December  1 1  the 
subcommittee  will  discuss  the  scope 
and  the  criteria  for  recommendations  on 
•  the  selection  of  Patient  Record  Medical 
Information  (PMRI)  terminologies  under 
HIPAA. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  meetings  and  a 
roster  of  Committee  members  may  be 
obtained  from  Karen  Trudel,  Senior 
Technical  Advisor,  Security  and 
Standards  Group,  Centers  for  Medicare 
and  Medicaid  Services,  MS:  C5-24-04, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850,  telephone:  410-786-9937; 
or  Marjorie  S.  Greenberg,  Executive 
Secretary,  NCVHS,  National  Center  for 
Health  Statistics,  Centers  for  Disease 
Control  and  Prevention,  Room  1100, 
Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  Maryland  20782, 
telephone:  (301)  458—4245.  Information 
also  is  available  on  the  NCVHS  home 
page  of  the  HHS  website:  http:// 
www.ncvhs.hhs.gov/  where  an  agenda 
for  the  meeting  will  be  posted  when 
available. 

Dated:  December  4,  2002. 
James  Scanlon, 

Acting  Director,  Office  of  Science  and  Data 
Policy,  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation. 
(FR  Doc.  02-31556  Filed  12-13-02;  8:45  am] 
MLUNG  cooe  4181-0a-4i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcafe  Research  and 
Quality 

The  National  Advisory  Council  for 
Healthcare  Research  and  Quality; 
Meeting  Cancellation 

With  this  notice,  the  Agency  for 
Healthcare  Research  and  Quality 
informs  the  public  of  the  cancellation  of 
its  meeting  on  "The  National  Advisory 
Council  for  Healthcare  Research  and 
Quality"  for  December  10.  The  original 
meeting  notice  was  published  on  the 
Federal  Register  on  November  21,  2002, 
Volume  67.  Number  225,  Page  No. 
70226. 

Dated:  December  9,  2002. 
Carolyn  M.  Clancy, 
Acting  Director. 

[FR  Doc.  02-31543  Filed  12-10-02;  4:27  pm) 
aiLUNQ  COOE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Documwit  ktontiflert:  CMS-R-^,  CMS- 
R-206,  CMS-10050,  and  CMS-ft-228] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services.  In  compliance  with 
the  requirement  of  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995, 
the  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accxu-acy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 


Information  Collection;  Information 
Collection  Requirements  Referenced  in 
HIPAA  for  the  Individual  Market  and  ' 
Supporting  Regulations  at  45  CPU  148; 
Form  NO..CMS— R-205  (OMB  #0938- 
0703);  Use:  Information  collection 
requirements  (ICRs)  will  ensure  that 
issuers  in  the  individual  market  comply 
with  Title  1  of  the  Health  Insurance 
Portability  and  Accountability  Act, 
provide  individuals  with  certificates  of 
coverage  necessary  to  demonstrate  prior 
creditable  coverage  and  file 
documentation  with  CMS  for  review  in 
a  Federal  direct  enforcement  state.  ICRs 
will  also  ensure  States'  flexibility  to 
implement  state  alternative 
mechanisms:  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
government,  and  State,  local,  or  tribal 
government;  Number  of  Respondents: 
1,041;  Total  Annual  Responses: 
3,242,500;  Total  Annual  Hours:  914,347. 

(2)  "Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Referenced  in 
HIPAA  for  the  Group  Market  and 
Supporting  Regulations  at  45  CFR  146; 
Form  No.:  CMS— R-206  (OMB  #0938- 
0702);  Use:  Information  collection 
requirements  (ICRs)  will  ensure  that 
issuers  in  the  group  market  comply  with 
Title  1  of  the  Health  Insurance 
Portability  and  Accountability  Act, 
including  providing  individuals  with 
certificates  of  creditable  coverage, 
notifying  individuals  about  their  status 
with  respect  to  pre-existing  condition 
exclusions,  and  giving  them  special 
enrollment  rights  to  which  they  are 
entitled  and  tibat  states  and  the  Federal 
government  have  the  flexibility 
necessary  to  enforce  HIPAA.; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit. 
Individuals  or  households.  Not-for- 
profit  institutions.  Federal  government, 
and  State,  local,  or  tribal  government; 
Number  of  Respondents:  2,080;  Total 
Annual  Responses:  43,003,297;  Total 
Annual  Hours:  2,652,281. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Survey  of  Newly 
Eligible  Medicare  Beneficiaries;  Form 
No.:  CMS-10050  (OMB  #0938-0869); 
Use:  It  is  not  enough  to  merely  mail 
information  about  the  Medicare  program 
to  each  beneficiary.  We  need  to  know 
not  only  that  the  beneficiaries  got  the 
information,  but  that  they  understood 
the  information  and  are  able  to  use  it  in 
making  choices  about  their  Medicare 
participation.  To  this  end,  CMS  must 
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have  ineasiire(s)  over  time  of  what 
beneficiaries  know  and  understand 
about  the  Medicare  program  now  to  be 
able  to  quantify  and  attribute  any 
changes  to  their  understanding  or 
behavior  to  information/ education 
initiatives.  Measuring  beneficiary 
information  needs  and  knowledge  over 
time  will  help  us  to  evaluate  the  impact 
of  information/education  and  other 
initiatives  as  well  as  to  understand  how 
the  population  is  changing  apart  from 
such  initiatives;  Frequency:  Monthly; 
Affected  Public:  Individuals  or 
households;  Number  of  Respondents: 
3.600;  Total  Annual  Responses:  3.600; 
Total  Annual  Hours:  1,080. 

(4)  Type  of  Information  Collection 
Request:  Revision  of  currently  approved 
collection;  Title  of  Information 
Collection:  Adjusted  Community  Rate 
(ACR)  Proposal  Medicare+Choice;  Form 
No.;  CMS-R-228  (OMB  #0938-t0742); 
Use:  Under  Part  C  of  the  Social  Security 
Act  (ACT),  a  Medicare  +  Choice  (M  +  C) 
organization  is  required  to  off^er  a 
benefit  package  that  is  approved  and 
priced  properly  to  all  Medicare 
beneficiaries^  residing  in  the  service 
area.  This  form  is  used  by  M  +  C 
organization  to  price  its  benefit 
packages;  Frequency:  Annually; 
Affected  Public:  Business  or  other-for- 
profit.  Not-for-profit  institutions  and 
State,  Local  or  Tribal  Government; 
Number  of  Respondents:  700  ;  Total 
Annual  Responses:  700  ;  Total  Annual 
Hours:  66,500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  nimiber,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  tliis  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room  N2-14-26,  7500  Secxirity 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 


Dated:  December  6.  2002. 
Julie  Browm, 

Acting,  Paperwork  Reduction  Act  Team 

Leader.  C\fS  Reports  Clearance  Officer,  Office 

of  Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

(FR  Doc.  02-31546  Filed  12-13-02;  8:45  am] 

BILUNG  CODE  4210-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10073.  CMS-R- 
290,  CMS-15571 

Agency  Information  Collection 
Acth/ities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  In  compliance  with 
the  requirement  of  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995, 
the  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  tbe  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Survey  of  Rural 
Medicare  Providers  Regarding  Provider 
Education  Needs;  Form  No.:  CMS- 
10073  (OMB  #0938-NEW);  l/se.  The 
Division  of  Provider  Education  and 
Training,  Centers  for  Medicare  and 
Medicaid  Services  (CMS),  is  requesting 
Office  of  Management  and  Budget 
(OMB)  approval  to  conduct  a  survey  of 
the  provider  education  needs  of  nual 
Medicare  providers.  CMS  has  contracted 
The  Lewin  Group  to  develop  and  field 
the  survey  instrument,  analyze  and 
synthesize  the  information  collected, 
and  present  findings  and 
recommendations  to  help  CMS  better 
understand  the  provider  education 


needs  of  rural  providers.  The  study  will 
also  provide  an  assessment  of  the 
specific  and  unique  education 
challenges  faced  by  rural  Medicare 
providers  and  the  success  of  current 
education  methods  in  meeting  those 
challenges;  Frequency:  Other:  One-time; 
Affected  Public:  Business  or  other  for- 
profit  and  not-for-profit  institutions; 
Number  of  Respondents:  1.832;  Total 
Annual  Responses:  Ji, 632;  Total  Annual 
Hours:  608. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Procedures  for 
Making  National  Coverage  Decisions; 
Form  No.:  CMS-R-0290  (OMB  #0938- 
0776);  Use:  These  information  collection 
requirements  provide  the  process  CMS 
will  use  to  make  a  national  coverage 
decision  for  a  specific  item  or  service 
under  sections  1862  and  1871  of  the 
Social  Security  Act.  This  will  streamline 
our  decision  making  process  and  will 
increase  the  opportunities  for  public 
participation  in  making  national 
coverage  decisions;  Frequency: 
Recordkeeping,  other  (as  needed); 
Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions; 
Number  of  Respondents:  200;  Total 
Annual  Responses:  200;  Total  Annual 
Hours:  8,000. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Survey  Report 
Form  Clinical  Laboratory  Improvement 
Amendments  (CLLA)  and  Supporting 
Regulations  in  42  CFR  493.1—493.2001; 
Fonn  iVo.;CMS-1557  (OMB  #0938- 
0544);  Use:  CLIA  requires  the 
Department  of  Health  and  Human 
Services  (DHHS)  to  establish 
certification  requirements  for  any 
laboratory  that  performs  tests  on  human 
specimens,  and  to  certify  through  the 
issuance  of  a  certificate  that  those 
laboratories  meet  the  requirements 
established  by  DHHS.  The  information 
collected  on  this  survey  form  is  used  in 
the  administrative  pursuit  of  the 
Congressionally-mandated  program 
with  regard  to  regulation  of  laboratories 
participating  in  CLIA.  In  order  for  the 
State  survey  agency  to  report  to  CMS  its 
findings  on  facility  compliance  with  the 
individual  standards  on  which  CMS 
determines  compliance,  the  surveyor 
completes  the  Survey  Report  Form.  The 
Survey  Worksheet  provides  space  to 
docimient  the  surveyor's  notes; 
Frequency:  Biennially;  Affected  Public: 
Business  or  other  for  profit,  not  for 
profit  institutions,  and  State,  local  or 
tribal  government;  Number  of 
Respondents:  26.500;  Total  Annual 
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Responses:  13,250;  Total  Aiwual  Hours: 
6.625. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov.  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503. 

Dated:  December  6,  2002. 
Julie  Brown. 

Acting.  Paperwork  Reduction  Act  Team 
Leader.  CMS  Reports  Clearance  Officer.  Office 
of  Strategic  Operations  and  Regulatory 
Affairs.  Division  of  Regulations  Development 
and  Issuances. 
(FR  Doc.  02-31547  Filed  12-13-02;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  HmWi  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Repayment  of 
Health  Professions  Educational  Loans 

agency:  Indian  Health  Service.  HHS. 
ACTION:  Notice. 

summary:  The  Administration's  budget 
request  for  Fiscal  Year  (FY)  2003 
includes  $11,923,500  for  the  Indian 
Health  Service  (IHS)  Loan  Repayment 
Program  (LRP)  for  health  professions 
educational  loans  (undergraduate)  in 
return  for  full-time  clinical  service  in 
Indian  health  programs.  It  is  anticipated 
that  $11,923,500  will  be  available  to 
support  approximately  298  competing 
awaixls  averaging  $40,000  per  award. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
This  notice  is  being  published  early  to 
coincide  with  the  recruitment  activity  of 
the  IHS.  which  competes  with  other 
Government  and  private  health 
management  organizations  to  employ 
qualified  health  professionals.  Funds 
must  be  expended  by  September  30  of 
the  fiscal  year.  This  program  is 
authorized  by  section  108  of  the  Indian 
Health  Care  Improvement  Act  (IHCIA) 
as  amended.  25  U.S.C.  1601  et  seq.  The 


IHS  invites  potential  applicants  to 
request  an  application  for  participation 
in  the  LRP. 

DATES:  Applications  for  the  FY  2003 
LRP  will  be  accepted  and  evaluated 
monthly  beginning  January  17,  2003, 
and  will  continue  to  be  accepted  each 
month  thereafter  until  all  funds  are 
exhausted.  Subsequent  monthly 
deadline  dates  are  scheduled  for  Friday 
of  the  second  full  week  of  each  month. 
Notice  of  awards  will  be  mailed  on  the 
last  working  day  of  each  month. 

Applicants  selected  for  participation 
in  the  FY  2003  program  cycle  will  be 
expected  to  being  their  service  period 
no  later  than  September  30,  2003. 

Applicants  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30.  2003, 
will  be  notified  in  writing. 

For  to  be  used  for  application: 
Applications  must  be  submitted  on  the 
form  entitled  "Application  for  the 
Indian  Health  Service  Loan  Repayment 
Program,"  identified  with  the  Office  of 
Management  and  Budget  approval 
number  of  OMB  #0917-0014  (expires 
12/31/02). 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  801 
Thompson  Avenue,  Suite  120, 
Rockville.  Maryland  20852.  PH:  301/ 
443-3396  [between  8  a.m.  and  5  p.m. 
(EST)  Monday  through  Friday,  except 
Federal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Ms. 
Jacqueline  K.  Santiago.  Chief.  IHS  Loan 
Repayment  Program,  801  Thompson 
Avenue.  Suite  120,  Rockville,  Maryland 
20852,  PH:  301/443-3396  [between  8 
a.m.  and  5  p.m.  (EST)  Monday  through 
Friday,  exCtept  Federal  holidays). 
SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  IHCIA,  as  amended  by  Pub. 
L.  100-713  and  102-573,  authorizes  the 
IHS  LRP  and  provides  in  pertinent  part 
as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 


Indian  health  Service  Loan  Repayment 
Program  (hereinafter  referred  to  as  the  "Loan 
Repayment  Program")  in  order  to  assure  an 
adequate  supply  of  trained  health 
professionals  necessary  to  maintain 
accreditation  of,  and  provide  health  care 
services  to  Indians  through,  Indian  health 
programs. 

Section  4(nJ  of  the  IHCIA,  as  amended 
by  the  Indian  Health  Care  Improvement 
Technical  Corrections  Act  of  1996,  Pub. 
L.  104-313,  provides  that: 

"Health  Profession"  means  allopatnic 
medicine,  family  medicine,  internal 
medicine,  [>ediatrics,  geriatric  medicine, 
obstetrics  and  gynecology,  pediatric 
medicine,  nursing,  public  health  nursing, 
dentistry,  psychiatry,  osteopathy,  optometry, 
pharmacy,  psychology,  public  health,  social 
work,  marriage  and  family  therapy, 
chiropractic  medicine,  environmental  health 
and  engineering,  an  allied  health  profession, 
or  any  other  health  profession. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  Section  108(a)(2)(A),  as  follows: 
*   *   *  any  health  program  or  facility 
fimded,  in  whole  or  in  part,  by  the  IHS 
for  the  benefit  of  Indians  and 
administered: 

a.  Directly  by  the  Service;  (or) 

b.  By  any  Indian  tribe  or  tribal  or 
Indian  organization  piu^uant  to  a 
contract  under: 

(1)  The  Indian  Self-Determination 
Act:  or 

(2)  Section  23  of  the  Act  of  April  30, 
1908,  (25  U.S.C.  47),  popularly  known 
as  the  Buy  Indian  Act;  or 

(3)  By  an  urban  Indian  organization 
piu^uant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all,  or  a 
portion  of  the  applicant's  health 
profession  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational 
and  living  expenses  in  amounts  up  to 
$20,000  per  year  for  each  year  of 
contracted  service.  Payments  will  be 
made  annually  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  profession  educational  loans. 
Payment  of  health  profession  education 
loans  will  be  made  to  the  participant 
within  120  days,  from  the  date  the 
contract  becomes  effective. 

The  Secretary  must  approve  the 
contract  before  the  disbursement  of  loan 
repayments  can  be  made  to  the 
participant.  Participants  will  be 
required  to  fulfill  their  contract  service 
agreements  through  full-time  clinical 
practice  at  an  Indian  health  program  site 
determined  by  the  Secretary.  Loan 
repayment  sites  are  characterized  by 
physical,  cultural,  and  professional 
isolation,  and  have  histories  of  frequent 
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staff  turnover.  All  Indian  health 
program  sites  are  annually  prioritized 
with  the  Agency  by  discipline,  based  on 
need  or  vacancy. 

All  health  professionals  will  receive 
up  to  $20,000  per  year  for  the  length  of 
their  contract.  Where  the  amount  of  the 
LRP  award  may  result  in  an  increase  in 
Federal  income  tax  liability,  the  IHS 
will  pay  an  additional  20  percent  of  the 
participant's  total  loan  repayments  to 
the  Internal  Revenue  Service  for  the 
increased  tax  liability. 

For  FY  2003  new  LRP  applicants  who 
are  or  will  be  stationed  in  an  IHS  Health 
care  facility  with  a  health  professional 
vacancy  rate  of  at  least  40%  for  6 
consecutive  months  and  has  been 
deemed  a  health  professional  critical 
shortage  site  by  the  Director  of  IHS  may 
receive  up  to  $30,000  per  year  plus  an 
additional  31  percent  for  Federal 
Withholding  if  funding  is  available. 
Current  LRP  participants  at  critical 
shortage  sites  will  continue  to  receive 
up  to  $20,000  a  year  and  a  20  percent 
tax  subsidy  rate  until  their  current 
contracts  have  expired.  However,  LRP 
participants  stationed  at  critical 
shortage  sites  who  wish  to  extend  their 
contracts  will  be  eligible  to  receive  up 
to  the  amount  of  $30,000  a  year  and  a 
31  percent  tax  subsidy  for  the  additional 
contract  period  if  funds  are  available 
and  the  funding  will  not  exceed  the 
total  of  the  individual's  outstanding 
eligible  health  profession  educational 
loans. 

Pursuant  to  section  108(b),  to  be 
eligible  to  participate  in  the  LRP,  an 
individual  must: 

(1)  A.  Be  enrolled: 

(i)  In  a  course  of  study  or  program  in 
an  accredited  institution,  as  determined 
by  the  Secretary,  within  any  State  and 
be  scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  such  program; 
or 

(ii)  In  an  approved  graduate  training 
program  in  a  health  profession:  or 

B.  Have  a  degree  in  a  health 
profession  and  a  license  to  practice;  and 

(2)  A.  Be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service  (PHS);  or 

B.  Be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
ofthe(PHS);or 

C.  Meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  Be  employed  in  an  Indian  health 
program  without  service  obligation;  and 

(3)  Submit  to  the  Secretary  an 
application  for  a  contract  to  the  Loan 
Repayment  Program 

All  program  must  sign  and  submit  to 
the  Secretary,  a  written  contract 


agreeing  to  accept  repayment  of 
educational  loans  and  to  serve  for  the 
applicable  period  of  obligated  service  in 
a  priority  site  as  determined  by  the 
Secretary,  and  submit  a  signed  affidavit 
attesting  to  the  fact  that  they  have  been 
informed  of  the  relative  merits  of  the 
U.S.  PHS  Commissioned  Corps  and  the 
Civil  Service  as  emplojrment  options. 

Once  the  applicant  is  approved  for 
participation  in  the  LRP,  the  applicant 
will  receive  confirmation  of  his/her  loan 
repayment  award  and  the  duty  site  at 
which  he/she  will  serve  his/her  loan 
repayment  obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  position  in  order  of  priority  by 
developing  discipline-specific 
prioritized  lists  of  sites.  Ranking  criteria 
for  these  sites  include  the  following: 

•  Historically  critical  shortages 
caused  by  frequent  staff  turnover; 

•  Current  unmatched  vacancies  in  a 
Health  Profession  Discipline; 

•  Projected  vacancies  in  a  Health 
Profession  Discipline; 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  program  administered  by 
an  Indian  Tribe  or  Tribal  or  health 
organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Service; 
and 

•  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  LRP 
contracts  entered  into  under  this 
section. 

•  Consistent  with  this  priority 
ranking,  in  determining  applications  to 
be  approved  and  contracts  to  accept,  the 
IHS  will  give  priority  to  applications 
made  by  American  Indians  and  Alaska 
Natives  and  to  individuals  recruited 
through  the  efforts  of  Indian  Tribes  or 
Tribal  or  Indian  organizations. 

•  Funds  appropriated  for  the  LRP  in 
FY  2003  will  be  distributed  among  the 
health  profession  as  follows: 
allophathic/osteopathic  practitioners 
will  receive  27  percent,  registered 
nurses  20  percent,  mental  health 
professionals  10  percent,  dentists  12 
percent,  pharmacies  10  percent, 
optometrists  5  percent,  physician 
assistants/advanced  practice  nurses  6 
percent,  podiatrists  4  percent,  physical 
therapists  2  percent,  other  professions  4 
percent.  This  requirement  does  not 
apply  if  the  number  of  applicants  from 
these  groups,  respectively,  is  not 
sufficient  to  meet  the  reauirement. 

Applicants  whose  applications  were 
complete  by  September  30,  2000,  and 
who  want  to  complete  in  the  FY  2003 


award  cycle,  will  receive  a  site  score 
equal  to  either  their  FY  2000,  FY  2001. 
FY  2002.  or  the  FY  2003  score, 
whichever  is  higher. 

The  following  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants. 

One  or  all  of  the  following  foctors  may 
be  applicable  to  an  applicant,  and  the 
applicant  who  has  the  most  of  these 
factors,  all  other  criteria  being  equal, 
would  be  selected. 

•  An  applicant's  length  of  current 
employment  in  the  IHS,  Tribal,  or  urban 
program. 

•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served). 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  may 
apply  to  extend  his/her  contract  on  a 
year-by-year  basis,  as  determined  by  the 
IHS.  Participants  extending  their 
contracts  will  receive  up  to  the 
maximum  amount  of  $20,000  per  year 
plus  an  additional  20  percent  for 
Federal  Withholding.  Participants  who 
were  awarded  loan  repayment  contracts 
prior  to  FY  2000  will  be  awarded 
extensions  up  to  the  amount  of  $30,000 
a  year  and  31  percent  in  tax  subsidy  if 
funds  are  available,  and  will  not  exceed 
the  total  of  the  individual's  outstanding 
eligible  health  profession  educational 
loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State,  or  other  entity  is  not  eligible  for 
the  LRP  unless  the  obligation  will  be 
completely  satisfied  before  they  begin 
service  under  this  program. 

The  IHS  Area  Offices  and  Services 
Units  are  authorized  to  provide 
additional  funding  to  make  awards  to 
applicants  in  the  LRP,  but  must  be  in 
compliance  with  any  limits  in  the 
appropriation  and  Section  108  of  the 
Indian  Health  Care  Improvement  Act 
not  to  exceed  the  amount  authorized  in 
the  IHS  appropriation  (up  to 
$22,000,000  for  FY  2003.) 

Should  an  IHS  Area  Office  contribute  . 
to  the  LRP,  those  funds  will  be  used  for 
only  those  sites  located  in  that  Area. 
Those  sites  will  retain  their  relative 
ranking  fi-om  the  national  site-ranking 
list.  For  example,  the  Albuquerque  Area 
Office  identifies  supplemental  monies 
for  dentists.  Only  the  dental  positions 
within  the  Albuquerque  Area  will  be 
funded  with  the  supplemental  monies 
consistent  with  the  national  ranking  and 
site  index  within  that  Area. 
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Should  an  IHS  Service  Unit 
contribute  to  the  LRP,  those  funds  will 
be  used  for  only  those  sites  located  in 
that  Service  Unit.  Those  sites  will  retain 
their  relative  ranking  from  the  nationsd 
site-ranking  list.  For  example,  Chinle 
Service  Unit  identifies  supplemental 
monies  for  pharmacies.  The  Chinle 
Service  Unit  consists  of  two  facilities, 
namely  the  Chinle  Comprehensive 
Health  Care  Facility  and  the  Tsaile  PHS 
Indian  Health  Center.  The  national 
ranking  will  be  used  for  the  Chinle 
Comprehensive  Health  Care  Facility 
(Score  =44)  and  the  Tsaile  PHS  Indian 
Health  Center  (Score  =46).  With  a  score 
of  46,  the  Tsaile  PHS  Indian  Center 
would  receive  priority  over  the  Chinle 
Comprehensive  Health  Care  Facility. 

This  program  is  not  subject  to  review 
imder  Executive  Order  12372. 

Dated:  December  9,  2002. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.164. 
Charles  W.  Grim. 

Assistant  Surgeon  General,  Interim  Director 
[FR  Doc.  02-31581  Filed  12-13-02;  8:45  am) 

MLUNO  CODE  4160-16-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995  concerning 
opportimity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  Including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Registration  Form 
for  the  National  Registry  of  Effective 
Prevention  Programs — (OMB  No.  0930- 
0210;  Extension,  no  change) — section 
515(d)  of  the  Public  Health  Service  Act 
(42  U.S.C.  290bb-21)  requires  that  the 
Director  of  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP) 
establish  a  national  data  base  providing 
information  on  programs  for  the 
prevention  of  substance  abuse  and 
specifies  that  the  data  base  shall  contain 
information  appropriate  for  use  by 
public  entities  and  information 
appropriate  for  use  by  nonprofit  private 


entities.  Since  1994,  CSAP  has  met  this 
responsibility  through  the  High  Risk 
Populations  Databank  on  programs  for 
the  prevention  of  substance  abuse 
funded  by  direct  CSAP  grants.  Because 
relatively  few  direct  grants  of  this  type 
have  been  issued  in  recent  years,  CSAP 
must  expand  its  information  collection 
to  include  voluntary  submission  of 
descriptions  of  effective  substance  abuse 
prevention  conducted  by  state  and  local 
governments,  nonprofit  entities,  and  the 
private  sector. 

CSAP  has  developed  a  template  to 
enable  practitioners  who  have  evidence 
that  their  program  reduces  risk  factors 
or  increases  protective  factors  pertaining 
to  substance  abuse  to  nominate  their 
own  standardized  program  for  the 
Registry.  Each  program  that  is 
nominated  should  have  been 
standardized  (including  curriculum 
manuals,  implementation  manuals, 
videotapes,  etc.),  well  implemented,  and 
findings  should  derive  from  well 
designed  research  efforts.  Program 
models  nominated  will  be  reviewed  and 
rated  by  experts  annually  to  be 
recommended  to  the  field. 

CSAP  will  promote  selected  models 
by  providing  funds  to  support 
development  of  program  materials  for 
dissemination,  by  connecting  program 
developers  with  organizations  able  to 
help  in  the  dissemination  efforts,  and  by 
promoting  model  programs  nationally 
through  CSAP's  State  Incentive  Grant 
recipients  and  regional  Centers  for 
Applied  Prevention  Technology. 
Annual  burden  estimates  for  the 
Registry  are  shown  in  the  table  below. 


Type  of  sutMTiission 


Number  of 
respondents 


Responses/ 
respondent 


Hours/ 
response 


Total  tMjrden 
;  flours 


Complete  ... 
At}breviated 

Total  ... 


180 

8 


1.2S 
.25 


225 
.  2 


188 


227 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  10.  2002. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  02-31561  Filed  12-13-02;  8:45  am) 

BILUNO  COOE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docitet  No.  FR-4723-FA-13] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2002;  Brownfieids 
Ecofwmic  Development  Initiative 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
the  Fiscal  Year  2002  Brownfieids 
Economic  Development  Initiative.  The 
purpose  of  this  document  is  to 
annoimce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  stimulate 
economic  development  by  local 
governments  and  private  sector  parties 
in  brownfieids. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Mains,  Deputy  Assistant 
Secretary  for  Economic  Development, 
U.S.  Department  of  Housing  and  Urban 
Development,  Room  7136,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
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telephone  (202)  708-4091.  To  provide 
service  for  persons  who  are  hearing-  or 
speech-impaired,  this  number  may  be 
reached  via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8399.  or  202-708-1455.  (Telephone 
numbers,  other  than  the  two  "800" 
numbers,  are  not  toll  firee.) 

SUPPLEMENTARY  INFORMATION:  The 

Brownfields  Economic  Development 
Initiative  is  administered  by  the  Office 
of  Economic  Development  under  the 
Assistant  Secretary  for  Commimity 
Planning  and  Development.  The  Office 
of  Economic  Development  administers 
HUD's  ongoing  grant  programs  to  assist 
local  governments,  nonprofit 
organizations  and  the  private  sector  in 
economic  development  efforts. 

The  Brownfields  Economic 
Development  Initiative  (BEDI)  was 
enacted  in  section  108(q)  of  the  Housing 
and  Community  Development  Act  of 
1974,  as  amended.  Eligible  applicants 
include  units  of  general  local 
government  eligible  for  assistance  under 
the  Community  Development  Block 
Grant  (CDBG)  program,  as  well  as  urban 
counties  that  are  eligible  under  the 
CDBG  program.  Each  unit  of  general 
local  government  or  CDBG-eligible 
urban  county  must  use  its  BEDI  award 
to  enhance  the  security  of  a  loan 
guaranteed  by  HUD  under  section  108  of 
the  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
for  the  same  project,  or  to  improve  the 
viability  of  a  project  financed  with  the 
section  108-guaranteed  loan.  The 
Brownfields  Economic  Development 
Initiative  provides  each  grantee  up  to 
$2,000,000  for  the  redevelopment  of 
abandoned,  idled  or  imderutilized 
industrial  or  commercial  facilities 
where  expansion  or  redevelopment  is 
complicated  by  real  or  perceived 
environmental  contamination. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.246. 

On  March  26.  2002  (67  FR  14135) 
HUD  published  a  Super  Notice  of 
Funding  Availability  (SuperNOFA) 
announcing  the  availability  of 
$29,008,155  in  FY  2002  funds  for  the 
Browonfields  Economic  Development 
Initiative.  The  Department  reviewed, 
evaluated  and  scored  the  applications 
received  based  on  the  criteria  in  the 
SuperNOFA.  As  a  result,  HUD  has 
funded  the  applications  aimounced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987, 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 


recipients  of  funding  awards,  as  set 
forth  below. 

List  of  A wardees  for  Grant  Assistance 
Under  the  FY  2002  Broivnfields 
Economic  Development  Initiative; 
Funding  Competition,  by  Name, 
Address.  Phone  Number,  Grant  Amount 

California 

City  of  Anaheim,  200  S.  Anaheim 

Boulevard.  Anaheim,  CA  92805,  (714) 

765-^306,  $650,000. 
City  of  Los  Angles.  200  N.  Spring  Street. 

Los  Angeles.  CA  90012.  (213)  978- 

0670.  $2,000,000. 
City  of  Richmond.  330  25th  Street, 

Richmond.  CA  94804.  (510)  307- 

8140.  $1,000,000. 
City  of  Bakersfield.  1501  Truxton 

Avenue.  Bakersfield.  CA  93301.  (661) 

326-3765,  $250,000. 
City  of  Los  Angelas.  215  W.  6th  Street. 

3rd  Floor.  Los  Angeles.  CA  90014, 

(213)  485-2952.  $1,400,000. 
City  of  San  Jose.  801  N.  First  Street,  San 

Jose,  CA  95110,  (408)  794-1056, 

$2,000,000. 
City  of  Visalia,  707  West  Acequia 

Avenue,  Visalia,  CA  93291.  (559) 

713-4511.  $244,000. 

Florida 

City  of  Miami.  444  SW.  2  Avenue.  Suite 
1035.  Miami,  FL  33130.  (305)  416- 
1414.  $1,000,000. 

City  of  Pompano  Beach.  100  West 
Atlantic  Boulevard.  Pompano  Beach, 
FL  33060.  (954)  786-4083.  $500,000. 

Iowa 

City  of  Waterloo.  715  Mulberry  Street, 
Waterloo,  lA  50703,  (319)  291-4366, 
$2,000,000. 

Illinois 

City  of  Rockford,  425  E.  State  Street, 
Rockford,  11  61104.  (815)  987-5694, 
$300,000. 

Massachusetts 

City  of  Worcester,  455  Main  Street,  Rm. 
309,  Worcester,  MA  01608. 
$1,000,000. 

Michigan 

City  of  Flint.  1101  S.  Saginaw  Street. 

Flittt.  MI  48502.  (810)  766-7436, 

$780,000. 
Wayne  County.  Building  L-13.  600 

Randolph.  Detroit,  MI  48226,  (313) 

224-5250,  $650,000. 

New  Mexico 

City  of  Carlsbad,  PO  Box  1569,  Carlsbad, 
NM  88220.  (505)  887-1191.  $775,000. 

New  Yoric 

City  of  New  York.  100  Gold  Street.  Rm. 
5-B2.  New  York.  NY  10038,  (212) 
863-8060.  $665,000. 


City  of  Yonkers.  40  North  Broadway, 
Yonkers.  NY  10701.  (914)  377-6619, 
$1,000,000. 

Pennsylvania 

Chester  County.  2  North  High  Street.  PO 

Box  2748.  West  Chester,  PA  19380, 

(610)  344-6900.  $2,000,000. 
City  of  Pittsburgh,  414  Grant  Street, 

Pittsburgh.  PA  15219,  (412)  255-6554, 

$1,500,000. 
City  of  Reading,  815  Washington  Street, 

Reading,  PA  19601.  (610)  655-6211. 

$1,100,000. 

Rhode  Island 

City  of  East  Providence.  145  Taunton 
Avenue.  East  Providence,  RI  02924, 
(401)  435-7530.  $2,000,000. 

Utah 

City  of  Orem,  56  North  Street.  Orem. 
UT,  (801)  226-1521.  $500,000. 

Virginia 

City  of  Norfolk,  810  Union  Stteet,  Rm. 
1100.  Norfolk,  VA  23510.  (757)  533- 
4685.  $2,000,000. 

Dated:  December  10,  2002. 
Roy  Bemardi, 

Assistant  Secretary  for  Community ,  Planning 

and  Development. 

[FR  Doc.  02-31545  Filed  12-13-02;  8:45  am] 

MLUNG  CODE  4210-3»rr 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  an  Incidental  Taiw 
Permit  for  the  Development  and 
Operation  of  a  High  Adventure  Boy 
Scout  Camp  on  tlie  4,848-Acre  Griffith 
League  Ranch,  Bastrop  County,  TX 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Boy  Scouts  of  America 
Capitol  Area  Council  #564  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-065406-0. 
The  requested  permit,  which  is  for  a 
period  of  50  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  development  and  operation  of  a 
high  adventure  Boy  Scout  Camp  on  the 
4.848-acre  Griffith  League  Ranch, 
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Bastrop  County.  Texas.  The  Service  has 
prepared  the  Environmental 
Assessment/Habitat  Conservation  Plan 
(EA/HCP)  for  the  incidental  take 
application. 

DATES:  Written  comments  on  the 
application  should  be  received  within 
60  days  of  the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Albuquerque.  New  Mexico  87103. 
Persons  wrishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  written  or 
telephone  request  to  Sybil  Vosler,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Office.  10711  Biunet  Road, 
Suite  200.  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection  by  written  request 
or  by  appointment  only  during  normal 
business  hours  (8  a.m.  to  4:30  p.m.)  at 
th^U.S.  Fish  and  Wildlife  Service 
Office,  Austin,  Texas.  Data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  in  writing  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service  Office,  Austin,  Texas  at  the 
above  address.  Please  refer  to  permit 
number  TE-065406-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sybil  Vosler  at  the  above  U.S.  Fish  and 
Wildlife  Service  Office,  Austin.  Texas. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
Applicant:  The  Boy  Scouts  of  America 
Capitol  Area  Council  #564  plans  to 
develop  and  operate  a  high  adventure 
Boy  Scout  Camp  on  the  4,848-acre 
Griffith  League  Ranch,  Bastrop  County, 
Texas.  This  action  would  eliminate  up 
to  approximately  498  acres  of  habitat 
and  moderately  impact  up  to  416  acres 
of  Houston  toad  habitat  resulting  in  take 
of  the  Houston  toad.  The  Applicant 
proposes  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
setting  aside  and  managing  under  a 
long-term  conservation  easement  up  to 
748  acres  of  the  Griffith  League  Ranch 
for  the  benefit  of  the  toad  depending  on 
the  actual  acres  impacted.  The  Boy 
Scouts  expect  that  balance  of  the 
Houston  toad  habitat  on  the  Griffith 
League  Ranch  will  have  little  or  no 
impact  from  activities  such  as  day 
hiking,  backpacking,  orienteering  and 
nature  studies.  The  Boy  Scouts  of 


America  Capitol  Area  Council  #564 
believe  they  could  use  their  resources  to 
manage  the  Griffith  League  Ranch  in 
such  a  manner  as  to  avoid  impacts  and 
protect  the  toad  as  much  as  possible 
while  carrying  out  their  primary 
mission,  liiey  will  also  incorporate 
information  regarding  the  conservation 
of  the  Houston  toad  into  the  educational 
program  at  Griffith  League  Ranch  and 
facilitate  scientific  studies  aimed  at 
increasing  the  available  information 
about  the  toad  by  making  the  Griffith 
League  Ranch  available  for  such  studies. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible,  would  not  provide  a  valuable 
social  service,  and  would  not  contribute 
to  positive  management  and  increased 
knowledge  of  the  Houston  toad. 
Alteration  of  the  project  design 
increased  the  level  of  impacts  and  was 
rejected. 

A  determination  of  jeopardy  or  non- 
jeopardy  to  the  species  and  a  decision 
pursuant  to  the  National  Environmental 
Policy  Act  will  not  be  made  until  at 
least  60  days  from  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

Geofifrey  L.  Haskett, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

(FR  Doc.  02-31565  Filed  12-13-02;  8:45  am] 

BILLINO  COM  4510-56-P  <  ■ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllfe  Service 

Receipt  of  a  Permit  Application  for 
Incidental  Take  and  Notice  of 
AvaiialMlity  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
For  issuance  of  an  Endangered 
Species  Act  Section  10(aX1XB)  for  the 
Cactus  Ferruginous  Pygmy-Owl 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Exeter  LXI,  L.L.C.  (Applicant) 
has  applied  for  an  incidental  take 
permit  (TE-063647-0)  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  requested  permit  would 
authorize  the  incidental  take  of  the 
endangered  cactus  ferruginous  pygmy- 
owl  [Glaucidium  brasilianiam 
cactorum),  which  woiild  occur  as  a 
result  of  the  construction  and 
occupation  of  a  proposed  103-acre 
residential  development  project 


(Skyranch)  in  Pima  County-  Arizona.  A 
draft  Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
proposed  development  project  has  been 
prepared  as  required  under  section 
10(a)(1)(B). 

DATES:  Written  comments  on  the 
application  should  be  received  within 
60  days  of  the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review  . 
the  application  and  draft  EA/HCP  may 
obtain  a  copy  by  vniting  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  1306,  Room  4102. 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Kim 
Hartwig,  U.S.  Fish  and  Wildlife  Service. 
110  S.  Church  Ave,  Suite  3450.  Tucson, 
Arizona  85701  (520/670-4617). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8  a.m.  to  4:30  p.m.)  at 
the  U.S.  Fish  and  Wildlife  Service, 
Tucson.  Arizona.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  110  South  Church  Ave.  Suite 
3450.  Tucson.  Arizona  85701.  Please 
refer  to  permit  number  TE-063647-0 
when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Hartwig,  U.S.  Fish  and  Wildlife  Service, 
110  S.  Church  Ave,  Suite  3450.  Tucson. 
Arizona  85701. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  cactus 
ferruginous  pygmy-owl.  However,  the 
Fish  and  Wildlife  Service  (Service), 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Exeter  LXI,  L.L.C.  plans  to  construct 
a  residential  development  on  103-acres 
of  the  515-acre  Skyranch  property.  This 
action  will  eliminate  103  acres  or  less  of 
cactus  ferruginous  pygmy-owl  habitat. 
The  Service  and  the  Applicant  have 
prepared  a  draft  EA/HCP  that  outlines 
the  measures  necessary  to  minimize  and 
mitigate  to  the  maximum  extent 
practicable  the  incidental  take  of  the 
cactus  ferruginous  pygmy-owl.  The 
Applicant  proposes  to  compensate  for 
the  incidental  take  of  the  cactus 
ferruginous  pygmy-owl  by  preserving 
413  acres  of  the  515-acre  Skyranch 
property  as  a  Reserve,  which  will  be 
buffered  bom  development  by 
development  setbacks. 

A  determination  of  jeopardy  or  non- 
jeopardy  to  the  species  and  a  decision 
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pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  will  not  be  made 
until  at  least  60  days  from  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

Geoffrey  L.  Haskett. 

Regional  Director,  Region  2. 

(FR  Doc.  02-31566  Filed  12-13-02;  8:45  am) 

WLUNG  COOE  4S10-55-l> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-91 0-Oa-1 02&-PG] 

Notice  of  Public  Meeting,  New  Mexico 
Resource  Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  New  Mexico 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  on 
January  9-10,  2003,  at  the  Sheraton 
Uptown,  2600  Louisiana  Blvd., 
Albuquerque,  NM  beginning  at  8  a.m. 
The  meeting  will  adjourn  at 
approximately  5  p.m.  both  days.  An 
optional  Field  Trip  is  planned  for  the 
Placitas  area.  The  three  established  RAC 
subcommittees  will  meet  in  the  late 
afternoon  or  evening  on  Thursday, 
January  9.  The  public  comment  period 
will  begin  at  10  a.m.  on  Friday,  January 
10,  and  end  at  12  noon. 
SUPPlfMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  New  Mexico.  At  this 
meeting,  we  will  have  briefings/ 
discussion  on: 

•  Report  from  the  RAC  Chairs'  and 
Collaborative  Land  Use  Planning 
Meetings. 

•  What  is  the  RAC's  role. 

•  Where  can  the  RAC's  influence  be 
most  effective  over  the  next  1-2  years. 

•  Future  planning  and  problem 
solving. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Coimcil  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 


Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  New  Mexico  RAC 
meetings  are  coordinated  with  the 
representative  of  the  Governor  of  the 
State  of  New  Mexico,  the  Office  of  the 
Lieutenant  Governor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Herrera,  RAC  Coordinator,  New 
Mexico  State  Office,  Office  of  External 
Affiars,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Santa  Fe.  NM  87502- 
0115,(505)438-7517. 

Dated:  December  6.  2002. 
Richard  A.  Whitley. 

Acting  State  Director. 

|FR  Doc.  02-31548  Filed  12-13-02;  8:45  am) 

BILUNG  COOE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  loind  Management 

[AK-910-1410-PG] 

Notice  of  Public  Meeting,  Alaska 
Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 
Alaska  State  Office,  Interior. 
ACTION:  Notice  of  public  meeting 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Alaska 
Resource  Advisory  Council  will  meet  as 
indicated  below. 
DATES:  The  meeting  will  be  held 
February  13-14,  2003,  at  the  Anchorage 
Federal  Office  Building,  located  at  7th 
and  C  Street,  beginning  at  8:30  a.m.  The 
public  comment  period  will  begin  at  1 
p.m.  February  13. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  Alaska  State  Office, 
222  W.  7th  Avenue  #13,  Anchorage.  AK 
99513.  Telephone  (907)  271-3322  or  e- 
mail  Teresa_McPherson@ak.blm.gov. 
SUPPLEMENTARY  INFORMATION:  the  13- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Alaska.  At  this  meeting, 
topics  we  plan  to  discuss  include: 

•  The  Resource  Advisory  Council's 
2003  work  plan. 

•  Outdated  withdrawals  on  federal 
public  lands  in  Alaska. 

•  Status  of  planning  in  the  National 
Petroleum  Reserve  Alaska  (NPR-A). 

•  Other  topics  the  Council  may  rise. 


All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allotted  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation, 
transportation,  or  other  reasonable 
accommodations,  should  contact  BLM. 

Dated:  December  6,  2002. 
Linda  S.C.  Rundell, 
Acting  State  Director. 

[FR  Doc.  02-31562  Filed  12-13-02;  8:45  am] 
BILUNG  COOE  4310-JA-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-460]  • 

Certain  Sortatlon  Systems,  Parts 
Thereof,  and  Products  Containing 
Same;  Commission  Decision  To 
Review  Portions  of  a  Final  Initial 
Determination  Finding  a  Violation  of 
Section  337;  Schedule  for  Filing 
Written  Submissions  on  the  Violation 
Issues  Under  Review  and  on  Remedy, 
the  Public  Interest,  and  Bonding 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Noiice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
portions  of  the  final  initial 
determination  issued  by  the  presiding 
administrative  law  judge  (ALJ)  on 
October  22,  2002,  finding  a  violation  of 
section  337  of  the  Tariff  Act  of  1930,  in 
the  above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Haldenstein,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3041.  Copies  of  the  public  version  of  the 
ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  also  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
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eol.public.  Hearing-impaired  persons 
are  advised  that  information  on  the 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
patent-based  section  337  investigation  is 
before  the  Commission  for  a 
determination  of  whether  to  review,  in 
whole  or  in  part,  the  final  initial 
determination  ("ID")  of  the  presiding 
administrative  law  judge  ("ALJ"),  in 
which  he  found  a  violation  of  section 
337  of  the  Tariff  Act  of  1930,  as 
amended. 

The  Commission  voted  to  institute 
this  investigation  on  July  19,  2001. 
based  upon  a  complaint  filed  on  Jime 
25,  2001,  by  Rapistan  Systems 
Advertising  Corp.  and  Siemens  Dematic 
Corp..  both  of  Grand  Rapids.  Michigan. 
66  FR  38741  (July  25.  2001).  Named  as 
respondents  were  Vanderlande 
Industries  Nederland  BV  of  the 
Netherlands,  and  Vanderlande 
Industries  of  Atlanta.  Georgia 
(collectively  referred  to  as 
"Vanderlande").  Vanderlande  Industries 
Nederland  B  V  of  the  Netherlands 
designs  and  manufactures  the  accused 
sortation  systems,  and  Vanderlande 
Industries  of  Atlanta  imports,  sells,  and 
installs  the  accused  sortation  systems. 

Complainants  alleged  that 
respondents  had  violated  section  337  by 
importing  into  the  United  States,  selling 
for  importation,  and  selling  within  the 
United  States  after  importation  certain 
sortation  systems,  or  components 
thereof,  covered  by  independent  claims 
1. 13.  23.  30.  and  42  and  dependent 
claims  2.  3.  4,  8.  9. 17.  18.  20.  22,  24. 
27,  29,  33.  35.  36.  37,  39.  43,  45.  46.  47. 
and  49  of  U.S.  Patent  No.  5.127.  510 
("the  '510  patent"),  owned  by  Rapistan 
Systems  and  exclusively  licensed  to 
Siemens  Dematic.  On  April  5,  2002. 
complainants  filed  an  unopposed 
motion  asking  for  the  termination  of  the 
investigation  with  respect  to  claims  2.3. 
8,  9,  18.  24.  36.  37.  29,  46.  47,  and  49. 
On  May  16.  2002.  the  ALJ  granted  the 
motion  in  an  ID  (Order  No.  32)  and  the 
Commission  determined  not  to  review 
that  ID.  The  claims  of  the  '510  patent  at 
issue  are  therefore  claims  1.  4. 13. 17. 
20.  22,  23,  27,  29,  30,  33,  35.  42,  43.  and 
45.  The  complaint  further  alleged  that 
an  industry  in  the  United  States  exists, 
as  required  by  subsection  (a)(2)  of 
section  337. 

An  evidentiary  hearing  was  held  on 
June  4-17,  2002.  On  October  22,  2002. 
the  ALJ  issued  his  final  ID.  in  which  he 
determined  that  respondents'  sortation 
systems,  and  parts  thereof,  infringe 
claims  1  and  4  of  the  '510  patent,  and 
that  the  '510  patent  is  valid  and 


enforceable.  Based  upon  these  findings, 
he  found  a  violation  of  section  337. 

The  ALJ  recommended  issuance  of  a 
limited  exclusion  order  barring 
importation  of  the  accused  Mark  2 
Posisorter  and  its  parts  and  components. 
He  recommended  excluding  spare  parts 
destined  for  UPS's  Hub  2000  facility  in 
Louisville,  Kentucky  from  the  scope  of 
the  limited  exclusion  order.  He  also 
recommended  a  bond  during  the 
Presidential  review  period  in  the 
amoimt  of  100  percent  of  the  entered 
value  of  the  infringing  products. 

On  November  4,  2002,  Vanderlande 
and  the  lA  petitioned  for  review  of  the 
ALJ's  final  ID,  and  Rapistan  submitted 
a  contingent  petition  for  review  asking 
that  the  Commission  review  certain 
issues  if  it  decided  to  review  the  ID.  On 
November  12,  2002,  Vanderlande, 
Rapistan,  and  the  lA  filed  reply 
submissions. 

Having  reviewed  the  record  in  this 
investigation,  including  the  parties' 
written  submissions,  the  Commission 
has  determined  to  review  the  ID  on  the 
following  issues:  (1)  The  ID's 
construction  of  the  element 
"contiguous,  generally  planar  surfaces 
sloping  downward  from  an  upper  extent 
of  said  diverting  surface  laterally  inward 
and  longitudinally  forward  or  rearward" 
in  independent  claim  30.  and 
dependent  claims  33.  and  35.  and  the 
infringement  findings  related  to  this 
claim  eieinent;  and  (2)  the  ID's  findings 
regarding  the  elements  of  equitable 
estoppel. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2)  cease  £uid  desist  orders  that  could 
result  in  Vanderlande  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background  information,  see  the 
Commission  Opinion.  Certain  Devices 
for  Connecting  Computers  via 
Telephone  Lines,  Inv.  No.  337-TA-360, 
USrrC  Publication  2843  (Dec.  1994). 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 


will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  The  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy.  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to. 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 
the  Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amoimt  of  the  bond  that  should  be 
imposed. 

Written  Submissions:  The  parties  to 
the  investigation,  interested  government 
agencies,  and  any  other  interested 
parties  are  encouraged  to  file  written 
submissions  on  the  violation  issues 
under  review,  and  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  recommended 
determination  by  the  ALJ  on  remedy 
and  bonding  and  the  ALJ's  conclusions 
concerning  the  two  violation  issues. 
Complainant  and  the  lA  are  also 
requested  to  submit  proposed  remedial 
orders  for  the  Commission's 
consideration.  Written  submissions  and 
proposed  remedial  orders  must  be  filed 
no  later  than  the  close  of  business  on 
December  23.  2002.  Reply  submissions 
must  be  filed  no  later  than  the  close  of 
business  on  December  30,  2002.  No 
further  submissions  will  be  permitted 
unless  otherwise  ordered  by  the 
Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
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will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  sections 
210.42,  210.43,  210.45,  and  210.50  of 
the  Commission's  rules  of  practice  and 
procedure,  19  CFR  210.42,  210.43, 
210.45,  and  210.50. 

Issued:  December  11.  2002. 
By  order  of  the  Commission. 

Marilyn  R.  Abiiott 

Secretary. 

(FR  Doc.  02-31621  Filed  12-13-02,  8:45  am] 

■LUNG  CODE  9020-02-P 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Administration 

Proposed  information  Coilection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Extension  of  the  Unemployment 
Insurance  (Ul)  Title  XII  Advances 
Process 

action:  Notice. 

summary:  The  Department  of  Labor 
(DOL),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  {44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  DOL  is 
soliciting  comments  concerning  the 
proposed  extension  of  the  process  for 
requesting  advances  from  the  Federal 
Unemployment  Account  (FUA)  and 
repayment  of  such  advances  under  title 
XII  of  the  Social  Security  Act  (SSA). 
Technically,  there  is  no  request  for 
information.  There  is,  however,  a 
paperwork  burden  on  States  because 
they  must  prepare  and  transmit  formal 
requests  for  the  authority  to  request 
advances  and  the  repayment  of  said 
advances. 

A  copy  of  the  proposed  procedure  can 
be  obtained  by  contacting  the  addressee 
listed  below. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  14, 
2003. 


ADDRESSES:  Office  of  Workforce 
Security,  Employment  and  Training 
Administration,  Department  of  Labor. 
Room  S  4231.  200  Constitution  Ave. 
NW.,  Washington,  DC,  20210;  202-693- 
3200  (this  is  not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Herbert  202-693-2926. 
jherbert@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Title  XII  section  1201  of  the  SSA 
provides  for  advances  to  States  from  the 
FUA.  The  law  further  sets  out  specific 
requirements  to  be  met  by  a  State 
requesting  an  advance: 

•  The  Governor  must  apply  for  the 
advance; 

•  The  application  must  cover  a  3 
month  period  and  the  Secretary  of  Labor 
must  be  furnished  with  estimates  of  the 
amounts  needed  in  each  month  of  the  3 
month  period; 

•  An  application  for  an  advance  shall 
be  made  on  such  forms  and  shall 
contain  such  information  and  data 
(fiscal  and  otherwise)  concerning  the 
operation  and  administration  of  the 
State  unemployment  compensation  law 
as  the  Secretary  of  Labor  deems 
necessary  or  relevant  to  the  performance 
of  his  duties  imder  this  title; 

•  The  amount  required  by  any  State 
for  the  payment  of  compensation  in  any 
month  shall  be  determined  with  due 
allowance  for  contingencies  and  taking 
into  account  all  other  amounts  that  will 
be  available  in  the  State's 
unemployment  fund  for  the  payment  of 
compensation  in  such  month; 

•  The  term  "compensation"  means 
cash  benefits  payable  to  individuals 
with  respect  to  their  unemployment 
exclusive  of  expenses  of  administration. 

Section  1202(a)  of  the  SSA  provides 
that  the  Governor  of  any  State  may  at 
any  time  request  that  funds  be 
transferred  from  the  accoimt  of  such 
State  to  the  FUA  in  repayment  of  part 
or  all  of  the  balance  of  advances  made 
to  such  State  under  section  1201.  These 
applications  and  repayments  may  be 
requested  by  an  individual  designated 
for  that  authority  in  writing  by  the 
Governor.  The  DOL  proposes  to  extend 
this  procedure  through  January  2006. 

n.  Review  Focus 

The  DOL  is  particularly  interested  in 
comments  which: 

•  Evaluate  wliether  the  proposed 
extension  of  the  current  procedure  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  extension  of  the  current 
procedure,  including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  procedure;  and 

•  Minimize  the  burden  of  the 
procedure  on  those  who  are  to  respond, 
including  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

m.  Current  Actions 

This  action  is  requested  to  maintain 
the  continuity  of  current  procedures 
which  have  succeeded  in  the  orderly 
application  and  repajrment  operations  at 
both  the  State  and  Federal  levels.  This 
is  not  a  data  collection  process. 

Agency:  Employment  and  Training 
Administration.  Department  of  Labor. 

Title:  Governor's  requests  for 
advances  from  the  Federal 
unemployment  account  or  requests  for 
voluntary  repayment  of  such  advances. 

OMB  Number:  1205-0199. 

Affected  Public:  State  governments. 

Total  Respondents:  50  States. 
Washington,  DC,  the  Virgin  Islands,  and 
Puerto  Rico  are  covered  by  this  process. 
The  DOL  estimates  eight  States  will 
request  advances  and  make  voluntary 
repayments  over  the  next  3  years.  The 
DOL  estimates  that  there  will  be  10 
annual  actions  for  each  State. 

Frequency:  As  needed,  based  on  a 
State's  discretion. 

Total  Responses:  240. 

Avemge  Time  Per  Response:  1  hour. 

Estimated  Total  Burden  Hours:  240. 

Estimated  Total  Burden  Cost:  There 
are  no  startup  or  capital  costs.  The 
operating  and  maintenance  costs  for  the 
States  will  be  240  hours  x  $25  per  hour 
=  $6,000.  The  operating  and 
maintenance  costs  for  the  Federal 
government  will  be  240  responses  x  3 
hours  per  response  x  $60  per  hour  = 
$43,200. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  10.  2002. 
Cheryl  Atkinson, 

Administrator,  Office  ofWorklorce  Security. 
[FR  Doc.  02-31526  Filed  12-13-02;  8:45  am) 

MUJNO  CODE  4610-aO-P 


Federal  Register / Vol.  67,  No.  241 /Monday.  December  16.  2002 /Notices 


77079 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6551] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #577480, 
Aletouigik,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2.  title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002.  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57748Q, 
Aleknagik.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 
Linda  G.  ftde. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31527  Filed  12-13-02;  8:45  am] 

BHXING  CODE  4510-30-P 


DEPARTiyiENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-«553] 

State  of  AiasIca  Commerciai  Fisheries 
Entry  Commission  Permit  #58075V, 
Aielcnagiit,  AK;  Notice  of  Termination 
of  investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58075V, 
Aleknagik,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  22nd  day 
of  November,  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31528  Filed  12-13-02;  8:45  am] 
BHJJNQ  C006  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6557] 

State  of  Alaslta  Conmwrcial  Rsherles 
Entry  Commission  Permit  #551246, 
Ch\gn\k  Lake,  AK;  Nottee  of 
Termination  of  InvestlgatkN) 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #55124B,  Chignik 
Lake.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November,  2002. 

Linda  G.  Pooie, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-31529  Filed  12-13-02:  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-eSSO] 

state  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permit  #67320B, 
Clerks  Point,  AK;  Notice  of 
TermirurtkMi  of  Investlgatkm 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #67320B,  Clarks 
Point,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  E)C,  this  22nd  day 
of  November,  2002. 
Linda  G.  Pooie, 

Certifying  Officer,  Division  of  Trade' 
Adjustment  Assistance. 

[FR  Doc.  02-31530  Filed  12-13-02;  8:45  am] 

BILUNG  COOe  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6561] 

state  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permit  #584750, 
Ciarks  Point,  AK;  Nottee  of 
Termination  of  investigatk>n 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002,  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58475G,  Clarks 
Point,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Pooie, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31531  Filed  12-13-02;  8:45  am] 

HLUNQ  CODE  4S10-40-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6S63] 

State  of  Alasloi  Commercial  Fisheries 
Entry  Commission  Permit  #S8702U, 
Claries  Point,  AK;  Notice  of 
Termination  of  Investigation 

Piirsuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002.  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58702U,  Clarks 
Point,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31532  Filed  12-13-02;  8:45  am] 
BNJJNG  COOE  4510-40-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6564] 

State  of  Alaska  Commercial  Rsherles 
Entry  Commission  Permit  #S7320W. 
Clarlts  Point,  AK;  Notice  of 
Termination  of  Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57320W,  Clarks 
Point,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31533  Filed  12-13-02;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6565] 

State  of  Alaska  Commercial  Rsherles 
Entry  Commission  Permit  #57539S, 
Clarks  Point,  AK;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57539S,  Clarks 
Point,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  02-31534  Filed  12-13-02;  8:45  am) 
BHJJNG  CODE  4510-3O-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6569] 

State  of  Alaska  Commercial  Fisherias 
Entry  Commission  Permit  #61 71 2F, 
Dillingham,  AK;  Notk:e  of  Termination 
of  InvestlgirtkMi 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182)  . 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61712F, 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31535  Filed  12-13-02;  8:45  am] 
BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6570] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  f61358P, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
bnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  yvith  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61358P, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31536  Filed  12-13-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards  Administration 

Proposed  Collectkxi;  Comment 
Request    - 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  cleeurly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection  The  Remedial 
Education  Provisions  of  the  Fair  Labor 
Standards  Act.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addresses  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  14,  2003. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339, 
fax  (202)  693-1451,  e-mail 
pforkeI@fenix2.doI-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  e-mail). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Fair  Labor  Standards  Act 
(FLSA),  employees  who  lack  a  high 
school  diploma  or  whose  reading  level 
or  basic  skills  are  at  or  below  the  eighth 
grade  level,  may  be  required  by  their 
employers  to  attend  up  to  10  hours  per 
week  of  remedial  education.  Employees 
who  are  subject  to  the  overtime 
provisions  of  the  FLSA  ordinarily  must 
be  paid  one  and  one-half  times  their 
regular  rate  of  pay  for  all  hours  worked 
over  40  in  each  workweek.  The 
additional  hours  devoted  to  such 
remedial  education  would  not  have  to 
be  compensated  at  the  same  time  and 
one-half  overtime  rate;  however, 
employees  must  receive  compensation 


at  their  regular  rate  of  pay  for  time  spent 
receiving  such  remedial  education. 
Employers  wishing  to  utilize  the  partial 
overtime  exemption  for  such  employees 
must  record  the  hours  of  employees 
spent  in  remedial  education.  This 
information  collection  is  currently 
approved  for  use  through  June  30,  2003. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  seeks  the  extension 
of  approval  tp  collect  this  information  in 
order  to  review  and  determine  employer 
compliance  with  the  applicable  section 
of  the  FLSA. 

This  information  collection  is  for 
recordkeeping  only.  There  is  no  change 
in  the  information  collection  request 
since  the  last  OMB  approval. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  The  Remedial  Education 
Provisions  of  the  Fair  Labor  Standards 
Act 

OMB  Number:  1215-0175. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Total  Recordkeepers:  15,000. 

Frequency:  Once  per  week  for  10 
weeks. 

Average  Time  per  Record:  1  minute 
per  week  for  10  weeks  (10  min.  per 
employee). 

Total  Burden  Hours:  15,000. 

Burden  Cost  (capital/startup):  SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  Office  of 
Mcinagement  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  b^ome  a  matter  t)f  public  record. 

Dated:  December  10,  2002. 
Margaret  J.  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Offie  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  02-31524  Filed  12-13-02;  8:45  am) 

BILUNO  CODE  4510-27-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10  a.m.,  Thursday, 
December  19,  2002. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  for  a  Federal  Credit  Union 
to  Expand  its  Community  Charter. 

2.  Requests  fi-om  Three  (3)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

3.  Request  from  a  Federal  Credit 
Union  to  Add  an  Underserved  Area  to 
its  Field  of  Membership. 

4.  Appeal  from  a  Federal  Credit  Union 
of  the  Regional  Director's  Denial  of  a 
Field  of  Membership  Expansion 
Request. 

5.  Proposed  Rule:  Part  703  of  UCUA's 
Rules  and  Regulations,  Investment  and 
Deposit  Activities. 

6.  Notice  and  Request  for  Comment ' 
on  Corporate  Federal  Credit  Union 
Bylaws. 

7.  National  Credit  Union  Share 
Insurance  Fund  (NCUSI)  Operating 
Level  for  2003. 

8.  Community  Development 
Revolving  Loan  Fund  for  Credit  Unions: 
Notice  of  Applications  for  Participation 
and  Interest  Rate  for  Loans. 

RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m..  Thursday, 
December  19,  2002. 

PLACE:  Board  Room  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  One  (1)  Insurance  Appeal.  Closed 
pursuant  to  Exemption  (6). 

2.  Revisions  to  Delegations  of 
Authority  and  Travel  Manual.  Closed 
pursuant  to  Exemptions  (2)  and  (6). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretary  of  the  Board. 
Telephone:  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  02-31701  Filed  12-12-02:  2:16  pml 

BILUNO  CODE  7536-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  10  CFR  Part  55.  "Operators' 
Licenses". 

2.  Current  OMB'appmval  number 
3150-0018. 

3.  How  often  the  collection  is 
required:  As  necessary  for  NRC  to  meet 
its  responsibilities  to  determine  the 
eligibility  of  applicants  for  operators' 
licenses,  prepare  or  review  initial 
operator  licensing  and  requalification 
examinations,  and  review  applications 
for  and  performance  of  simulation 
facilities. 

4.  Who  is  required  or  asked  to  report: 
Holders  of  and  applicants  for  facility 
(i.e..  nuclear  power,  research,  and  test 
reactor)  operating  licenses  and 
individual  operators'  licenses. 

5.  The  number  of  annual  respondents: 
106. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  65,586  (approximately  44.736 
hours  of  reporting  burden  and 
approximately  20,850  hours  of 
recordkeeping  burden). 

7.  Abstract:  10  CFR  Part  55. 
"Operators"  Licenses,"  of  the  NRC's 
regulations,  specifies  information  and 
data  to  be  provided  by  applicants  and 
facility  licenses  so  that  the  NRC  may 
make  determinations  concerning  the 
licensing  and  requalification  of 
operators  for  nuclear  reactors,  as 
necessary  to  promote  public  health  and 
safety.  The  reporting  and  recordkeeping 


requirements  contained  in  10  CFR  Part 
55  are  mandatory  for  the  licensees  and 
applicants  affected. 

Submit,  by  February  14.  2003. 
comments  that  address  the  following 
questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Flint  North.  11555  Rockville 
Pike.  Room  O-l  F23.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/ omb/ index. html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001.  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV, 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
|FR  Doc.  02-31610  Filed  12-13-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-261] 

Carolina  Power  &  Light  Company;  H. 
B.  Robinson  Steam  Electric  Plant,  Unit 
No.  2;  Exemption 

1.0    Background 

Carolina  Power  &  Light  Company 
(CP&L)  is  the  holder  of  Facility 
Operating  License  No.  DPR-23.  which 
authorizes  operation  of  the  H.  B. 
Robinson  Steam  Electric  Plant.  Unit  No. 
2  (HBRSEP2).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 


Commission  (NRC,  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized- 
water  reactor  located  in  Darlington 
County,  South  Carolina. 

2.0    Request/Action 

Pursuant  to  10  CFR  55.59(c),  a 
facility's  licensed  operator 
requalification  program  must  be 
conducted  for  a  continuous  period  not 
to  exceed  2  years  (24  months)  and  upon 
conclusion  must  be  promptly  followed,- 
pursuant  to  a  continuous  schedule,  by 
successive  requalification  programs. 
Each  2-year  requalification  program 
must  include  a  comprehensive  biennial 
written  examination  and  annual 
operating  tests. 

By  letter  dated  October  11.  2002. 
CP&L  requested  a  one-time  exemption 
from  the  schedular  requirements  of  10 
CFR  55.59(c).  Specifically,  for 
HBRSEP2.  CP&L  has  requested  a  one- 
time extension  from  December  31,  2002, 
to  March  31,  2003,  for  completing  the 
licensed  operator  requalification  annual 
operating  test  and  comprehensive 
biennial  written  examination.  This 
requested  exemption  would  allow  an 
extension  of  3  months  beyond  the 
schedule  for  completion  of  the  operating 
test  and  written  examination  as  required 
by  10  CFR  55.59(c).  CP&Ls  letter 
constitutes  a  request  for  exemption 
under  10  CFR  55.11.  which  states:  "The 
Commission  may.  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  psirt  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest."  The  exemption  is  being 
requested  for  HBRSEP2  due  to  an 
unusually  high  workload  associated 
with  a  plant  refueling  outage  (RF021) 
and  a  power  uprate  project,  which 
occurred  just  prior  to  the  originally 
scheduled  examinations.  Due  to  the 
refueling  outage  and  power  uprate 
activities,  which  included  modifying 
the  plant-specific  simulator  and 
extensive  training  of  personnel  on  new 
and  modified  procedures,  development 
and  administration  of  the  written 
examination  and  operating  test  within 
the  required  schedule  is  viewed  as  a 
schedule  and  workload  hardship  by  the 
'  licensee. 

3.0    Discussion 

Pursuant  to  10  CFR  55.11.  the 
Commission  may.  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
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property  and  are  otherwise  in  the  public 
interest. 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  55.11.  granting  an 
exemption  to  the  facility  licensee  from 
the  schedular  requirements  in  10  CFR 
55.59(c)  by  allowing  HBRSEP2  a  one- 
time extension  in  the  allowed  time  for 
completing  the  licensed  operator 
requalification  aimual  operating  test  and 
comprehensive  biennial  written 
examination  is  authorized  by  law  and 
will  not  endanger  life  or  property  and  is 
otherwise  in  the  public  interest. 
Although  the  schedular  requirements  of 
10  CFR  55.59(c)  at  HBRSEP2  will  be 
exceeded,  operator  performance 
continues  to  be  satisfactory,  as 
demonstrated  both  in  the  plant  and 
during  other  aspects  of  operator 
requalification  training.  Granting  this 
exemption  will  allow  HBRSEP2  to 
continue  with  safe  plant  operations 
during  the  refueling  outage,  which 
includes  a  power  uprate  project, 
without  undue  hardship  to  plant 
personnel  and  HBRSEP2  licensed 
operators. 

4.0    Conclusion 

Accordingly,  the  Commission  hereby 
grants  the  facility  licensee  an  exemption 
on  a  one-time  basis  from  the  schedular 
requirements  of  10  CFR  55.59(c)  to 
allow  the  current  HBRSEP2 
requalification  program  to  be  extended 
beyond  the  24  months,  frt>m  December 
31.  2002.  to  March  31,  2003.  The  NRC 
understands  that,  following  the 
completion  of  the  operating  test  and 
written  examination,  the  next  24-month 
licensed  operator  requalification 
program  will  begin  on  April  1.  2003, 
and  continue  for  a  24-month  period. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  wrill  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (67  FR  72983). 

This  exemption  is  effective  upon 
issuance  and  expires  on  March  31,  2003. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boger, 

Director,  Division  of  Inspection  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-31608  Filed  12-13-02;  8:45  am) 
SILLING  COOE  7S9(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-00017] 

Notice  Of  Consideration  of  Amendment 
Request  for  the  Dow  Chemical 
Company,  Midland,  Ml  and  Opportunity 
for  Providing  Comments  and 
Requesting  a  Hearing 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Material  License  No.  STB-527  issued  to 
The  Dow  Chemical  Company  (Dow),  to 
authorize  decommissioning  of  its  Bay 
City  Site  Decommissioning  Management 
Plan  (SDMP)  site  in  Bay  City,  Michigan. 

Dow  began  using  thorium  metal  and 
compounds  in  1956  for  the  production 
of  magnesium-thorium  alloys  at  a  Dow- 
owned  site  in  Bay  City,  Michigan.  The 
waste  slag  from  the  allojdng  process  was 
disposed  of  on  Dow  property  in  Bay 
City.  Magnesium-thorium  material 
returned  by  Dow  customers  was 
received  at  Dow's  Midland,  Ml,  site  for 
'  storage.  The  decommissioning  plan  (DP) 
submitted  by  Dow  to  decommission  the 
two  (Midland  and  Bay  City)  sites  was 
approved  by  a  license  amendment  on 
July  19. 1996  (Amendment  6).  The 
Midland  site  was  remediated  and 
removed  &t)m  the  license  on  March  3. 
2000  (Amendment  8).  After  remediating 
about  31  acres  of  the  40  acre 
contaminated  area  at  the  Bay  City  site. 
Dow  proposed,  in  March  2001,  a 
different  approach  and  conceptual  plan 
for  remediating  the  remaining  nine 
acres.  According  to  Dow,  the  reason  for 
the  change  in  the  approach  is  that  the 
decommissioning  cost  is  expected  to  be 
too  high  imder  the  previously  approved 
DP.  In  August  2001,  Dow  submitted  a 
Supplement  to  the  previously  (1996) 
approved  DP.  This  Supplement  was 
rejected  in  September  2001  because  it  . 
v\ras  found  to  be  administratively 
deficient  for  a  detailed  technical  review. 
Dow  submitted  a  revised  Supplement 
on  January  31,  2002.  On  July  19,  2002, 
Dow  submitted  Attachment  1  to  the 
January  31,  2002,  revised  Supplement. 
An  NRC  administrative  review, 
documented  in  a  letter  to  Dow  dated 
August  5,  2002,  found  the  revised 
Supplement  acceptable^to  begin  a 
technical  review. 

If  the  NRC  approves  the  revised 
Supplement,  the  approval  will  be 
doctmiented  in  an  amendment  to  NRC 
License  No.  STB-527.  However,  before 
approving  the  proposed  amendment,  the 
NRC  will  need  to  make  the  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  NRC's 


regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  either  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement. 

II.  Opportunity  To  Provide  Comments 

The  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  site 
that  the  NRC  is  in  receipt  of  a  revised 
Supplement  to  the  DP,  and  will  accept 
comments  concerning  this 
decommissioning  proposal  and  its 
associated  environmental  impacts. 
Comments  with  respect  to  this  action 
should  be  provided  in  writing  within  30 
days  of  this  notice  and  addressed  to  M. 
(Sam)  Nalluswami,  Project  Manager, 
Deconmiissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6694,  fax  nimiber 
(301)  415-5398,  e-mail:  smn@nrc.gov. 
Comments  received  after  30  days  will  be 
considered  if  practicable  to  do  so,  but 
only  those  comments  received  on  or 
before  the  due  date  can  be  assured 
consideration. 

m.  Opportunity  To  Request  a  Hearing 

NRC  also  provides  notice  that  this  is 
a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materisds  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Whether  or  not  a  person  has  or  intends 
to  provide  comments  as  set  out  in 
section  11  above,  pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing  in  accordance  with 
§  2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

"The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738,  between  7:45  a.m.  and  4:15 
p.m., .Federal  workdays;  or 

2.  By  mail  or  telegram,  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  be  also  transmitted  to  the 
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Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  or  by  e-mail  to 
hearingdocket@nrc.gov. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  The  Dow  Chemical 
Company,  Ashman  Center,  4520  East 
Ashman!  Midland,  MI  48674,  Attention: 
Mr.  Ben  Baker,  Project  Manager,  and: 

2.  The  NRC  staff,  by  delivery  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission.  One 
White  Flint  North,'  11555  Rockville 
Pike,  Rockville.  MD  20852-2738. 
between  7:45  a.m.  and  4:15  p.m.. 
Federal  workdays,  or  by  mail,  addressed 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555^-0001.  Because 
of  continuing  disruptions  in  the 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
requests  for  hearing  be  transmitted  to 
the  Office  of  the  General  Counsel  either 
by  means  of  facsimile  transmission  to 
301-415-3725,  or  by  e-mail  to 
OGCMaUCentei@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  mat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(h): 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

rV.  Further  Information 

The  application  for  the  license 
amendment  and  supporting 
documentation  are  available  for 
inspection  at  NRC's  Public  Electronic 
Reading  Room  at  http://www.nrc.gov/ 
NRC/ADAMS/index.html  (ADAMS 
Access  Numbers:  January  31,  2002, 
Revised  Supplement — ML0231 70462; 
fulv  19.  2002.  Attachment  1— 
ML023170508;  August  5.  2002. 
Acceptance  Letter— ML022280370)  Any 
questions  with  respect  to  this  action 
should  be  referred  to  M.  (Sam) 
Nalluswami,  Project  Manager, 
Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 


Washington,  DC  20555-0001. 
Telephone:  (301)  415-6694.  Fax:  (301) 
415-5398. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  December.  20Q2. 

For  the  Nuclear  Regulatory  Commission. 
Larry  Camper. 

Chief.  Decommissioning  Branch.  Division  of 
Waste  Management.  Office  ofSuclear 
Material  Safety  and  Safeguards. 
|FR  Doc  02-31611  Filed  12-13-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  40-6968] 

Notice  of  Timely  Receipt  and 
Consideration  of  Renewal  Application 
for  the  Crownpoint  Uranium  Project, 
Crownpoint,  NM,  and  Opportunity  To 
Provide  Comments  and  To  Request  a 
Hearing 

L  Introduction 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  received,  by  letter  dated  August  22. 
2002.  a  request  from  Hydro  Resources. 
Inc.  (HRI)  for  renewal  of  NRC  Source 
Material  License  SUA-1580  for  the 
Crownpoint  Uranium  Project.  The 
application  is  deemed  timely  filed,  and 
accordingly,  the  license  will  not  expire 
until  final  action  has  been  taken  by  the 
NRC. 

In  January  1998,  HRI  was  granted  by 
the  NRC.  Source  Material  License  SUA- 
1 580  for  uranium  production  at  the 
Crownpoint  Uranium  Project  which  is 
the  subject  of  an  ongoing  adjudication 
before  the  NRC  HRI  has  submitted  a 
license  renewal  application  for  a  second 
term.  The  application  only  requests  the 
extension  of  the  effective  dates  of  the 
existing  license,  all  the  processes 
authorized  by  the  current  license  will 
remain  unchanged. 

If  the  NRC  approves  the  renewal 
request,  the  approval  will  be 
documented  in  the  issuance  of  a 
renewed  HRI  license.  However,  before 
approving  the  proposed  renewal,  the 
NRC  will  need  to  make  the  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

II.  Opportunity  To  Provide  Comments 

The  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  facility 
that  the  NRC  is  in  receipt  of  this  request, 
and  will  accept  comments  concerning 
this  action  within  30  days  of  the 


publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  T-6  D59,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  MD  20852.  ft-om  7:30 
a.m.  until  4:15  p.m.  on  Federal 
workdays. 

m.  Opportunity  To  Request  a  Hearing 

NRC  also  provides  notice  that  this  is 
a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  subpart  L.  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings."  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Whether  or  not  a  person  has  or  intends 
to  provide  comments  as  set  out  in 
section  II  above,  pursuant  to  §  2.1205(a). 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing  in  accordance  with 
§  2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  Uie 
date  of  publication  of  this  Federal 
Register  notice. 

"The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville,  MD 
20852-2738,  between  7:45  a.m.  and  4:15 
p.m..  Federal  workdays;  or 

2.  By  mail  or  telegram,  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555— 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearings  be  also  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  or  by  e-mail  to 
hearingdocket@nrc.gov. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  Hydro  Resources, 
Inc.,  650  South  Edmonds  Lane,  Suite 
108,  Lewisville,  Texas  75067,  Attention: 
Mr.  Mark  S.  Pelizza,  President:  and 

2.  The  NRC  staff,  by  delivery  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission,  One 
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White  Flint  North,  11555  Rockville 
Pike.  Rockville.  MD  20852-2738. 
between  7:45  a.m.  and  4:15  p.m.. 
Federal  workdays,  or  by  mail,  addressed 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Because 
continuing  disruptions  in  the  delivery 
mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  be  transmitted  to  the  Office  of 
the  General  Counsel  either  by  means  of 
facsimile  transmission  to  301-415- 
3725,  or  by  e-mail  to 
OGCMailCentei@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1 .  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h). 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

rV.  Further  Information 

The  application  for  the  license 
renewal  is  available  for  inspection  at 
NRC's  Public  Electronic  Reading  Room" 
at  http://www.nrc.gov/reading-rm/ 
adams.html  (ADAMS  Accession 
Number:  ML022460195.  License 
Renewal  Request.  August  22,  2002). 
Documents  may  also  be  examined  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Mr.  Michael  Layton,  Project 
Manager,  Fuel  Cycle  Facilities  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T- 
8A33,  Washington,  DC  20555-0001. 
Telephone:  301-415-6676.  Fax:  301- 
415-5955. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  December,  2002. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Daniel  M.  Giilen, 

Chief  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(PR  Doc.  02-31607  Filed  12-13-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-318] 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
No.  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  50.44,  46  and  Appendix  K  for 
Renewed  Facility  Operating  License  No. 
DPR-69,  issued  to  Calvert  Cliffs  Nuclear 
Power  Plant,  Inc.  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  No.  2  (Calvert  Cliffs), 
located  in  Calvert  County,  Maryland. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action,  as  described  in 
the  licensee's  application  for  exemption 
dated  August  6,  2002,  would  allow  the 
licensee  to  use  up  to  four  lead  fuel 
assemblies  (LFAs)  with  an  advanced 
cladding  material,  a  zirconium-based 
alloy,  that  does  not  meet  the  definition 
of  Zircaloy  or  ZIRLO,  which  are  referred 
to  in  Title  10  of  the  Code  of  Federal 
Regulations  section  50.46{a)(l)(i).  The 
LFAs  are  scheduled  to  be  loaded  into 
the  Calvert  Cliffs  Unit  2  reactor  core 
during  the  upcoming  refueling  outage 
and  would  remain  in  the  core  for  2 
cycles. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  from  10  CFR 
50.44,  10  CFR  50.46,  and  Appendix  K  to 
10  CFft  Part  50  is  needed  because  these 
regulations  specifically  refer  to  light- 
water  reactors  containing  fuel  consisting 
of  uranium  oxide  pellets  enclosed  in 
zircaloy  or  ZIRLO  tubes.  A  new 
zirconium-based  alloy  cladding  has 
been  developed,  which  is  not  the  same 
chemical  composition  as  zircaloy  or 
ZIRLO.  Therefore,  the  licensee  needs  an 
exemption  to  insert  up  to  four 
assemblies  containing  the  new  fuel 
cladding  material  into  the  Calvert  Cliffs 
reactor  core  for  test  during  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that,  the  proposed  exemption  will  not 
present  an  undue  risk  to  the  public 
health  aixi  safety.  The  safety  evaluation 
performed  by  Framatone  ANP,  Inc. 
demonstrates  that  the  predicted 
chemical,  mechanical,  and  material 
performance  of  the  M5  cladding  is 
acceptable  under  all  anticipated  MS'"^ 


operational  occurrences  and  postulated 
accidents.  Furthermore,  the  LFAs  will 
be  placed  in  non-limiting  core  locations. 
In  die  unlikely  event  that  cladding 
failures  occur  in  the  LFAs, 
environmental  impact  would  be 
minimal  and  is  bounded  by  previous 
environmental  impact  statements. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

In  regard  to  potential  nonradiological 
impacts,  the  proposed  action  does  not 
have  a  potential  to  affect  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
enviroimiental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Calvert 
Cliffs  Nuclear  Power  Plant  (CCNPP) 
dated  April  1973  or  the  Final 
Environmental  Impact  Statement  for    • 
License  Renewal  for  the  CCNPP  dated 
October  1999. 

Agencies  and  Persons  Consulted 

On  September  5,  2002,  the  staff 
consulted  with  the  Maryland  State 
official,  Richard  McL«an  of  the 
Maryland  Department  of  the 
Environment,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmentil 
assessment,  the  NRC  concludes  that  the 
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proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  6,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html. 

Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
Guy  S.  Vissing, 

Acting  Chief.  Section  1,  Project  Directorate 
I,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  02-31609  Filed  12-13-02;  8:45  am) 
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POSTAL  SERVICE 

Privacy  Act  of  1974,  Syatam  of 
Records 

agency:  Postal  Service. 

ACTION:  Notice  of  new  and  deleted 

systems  of  records. 

SUMMARY:  The  Postal  Service  proposes  a 
reorganization  of  the  current  Privacy 
Act  systems  of  records,  as  they  relate  to 
its  external  customers.  The  Postal 
Service  is  creating  16  new  systems  and 
deleting  22  existing  systems  of  records. 
The  new  systems  contain  all  records 
provided  by  individual  and  business 
customers  to  the  Postal  Service. 

The  new  systems  encompass  a  wider 
range  of  programs  and  services  in  order 
to  provide  customers  with  a 
comprehensive  view  of  the  Postal 
Service's  data  collection  and 
management  practices.  They  are 
organized  into  more  useful  categories 
and  are  written  in  plain  English.  The 
new  systems  incorporate  our  Privacy 
Act  and  Postal  Service  privacy  policy 
requirements,  and  they  reflect  the  Postal 
Service  focus  on  industry  best  practices 


in  protecting  customer  privacy.  The 
routine  uses  that  apply  to  customer 
systems  have  been  revised  to  more 
clearly  communicate  the  ways  in  which 
the  Postal  Service  uses  customer 
information. 
This  notice  publishes: 

Explanation  (Section  A) 

Systems  of  ret;ords  index  (Section  B) 

Privacy  Act  overview  (Section  C) 

Routine  uses  for  general  systems  (Section  D) 

Routine  uses  for  customer  systems  (Section 

E) 
Deletion  of  22  systems  of  records  (Section  F) 
Advance  notice  of  16  new  systems  of  records 

(Section  G) 
Complete  text  of  new  systems  of  records 

(Section  H) 

Deleted  Systems 

The  22  existing  systems  deleted  by 
the  reorganization  are  listed  as  follows: 
010.010    Address  Change,  Mail 

Forwarding,  and  Related  Services 

Records 
010.020    Boxholder  Records 
010.050    Delivery  of  Mail  Through 

Agents 
010.060    Free  Matter  for  Blind  and 

Visually  Handicapped  Persons 
010.070    Mailbox  Irregularities 
010.090    Customer  Public  Key 

Certificate  Records 
040.010    Memo  to  Mailers  Address  File 
040.020     Sexually  Oriented 

Advertisements 
040.030    Auction  Customer  Address 

Files 
040.050    Customer  Electronic 

Document  Preparation  and  Delivery 

Records 
040.060    Customer  Electronic  Bill 

Presentment  and  Payment  Records 
050.050    International  Money  Transfer 

Transaction  and  Inquiry  Records 
050.070    Funds  Transaction/Transfer 

Reports 
050.080    Suspicious  Transaction 

Reports 
090.020     Passport  Application  Records 
140.020     Postage — Postage  Evidencing 

System  Records 
160.010    Domestic  Insured,  Registered, 

Collect  on  Delivery  (COD),  and 

Express  Mail  Claim  and  Inquiry 

Records 
160.020    International  Ordinary, 

Insured,  Registered,  and  Express  Mail 

Inquiry  and  Application  for 

Indemnity  Records 
220.010    Marketing  Database — 

Customer  Records 
220.020    Express  Mail  Service 

Customer  Mailing  List 
220.030    Postal  Products  Sales  and 

Distribution 
400.010     USPS  eServices  Registration 

System  Records 


New  Systems 

The  preceding  22  systems  will  be 
replaced  in  their  entirety  with  the  16 
new  systems  of  records  listed  as  follows: 
500.000    Address  Change.  Mail 

Forwarding,  and  Related  Services 
510.100     wivH-.usps.coin     Registration 
510.200     www.usps.com    Ordering, 

Pajrment,  and  Fulfillment 
510.300    Offline  Registration,  Payment, 

and  Fulfillment 
520.100    Mailer  Services — Applications 

and  Approvals 
520.200    Mail  Management  and 

Tracking  Activity 
530.000    Customer  Service  and 

Correspondence 
540.000    Customer  Delivery 

Instructions 
550.000    Auction  Files 
560.000    Financial  Transactions 
570.100    Trust  Fimds  and  Transaction 

Records 
570.200     Meter  Postage  and  PC  Postage 

Customer  Data  and  Transaction 

Records 
580.000    Post  Office  and  Retail  Services 
590.000    Sales,  Marketing,  Events,  and 

Publications 
600.000     International  Services 
610.000    Identity  and  Document 

Verification  Services 

These  actions  comply  with  subsection 
(e)(4)  of  the  Privacy  Act  (5  U.S.C.  552a) 
that  requires  an  agency  to  publish  notice 
of  the  existence  and  character  of  its 
systems  of  records  upon  establishment 
or  revision,  and  with  paragraph  3a(8)  of 
Appendix  I  to  OMB  Circular  No.  A-130 
requiring  an  agency  to  conduct  a  review 
of  the  accuracy  of  its  systems  of  records. 
DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed  new 
systems  of  records.  Sections  A  through 
H  will  become  effective  without  further 
notice  January  27,  2003,  imless 
comments  received  on  or  before  that 
date  result  in  a  contrary  determination. 
ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  the  Records  Officer,  United  States 
Postal  Service,  475  L'Enfant  Plaza, 
Room  5846,  Washington,  DC  20260- 
5846.  Copies  of  all  written  comments 
will  be  available  at  the  above  address  for 
public  inspection  and  photocopying 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Faruq  at  (202)  268-2608. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  has  revised  its  Privacy  Act 
systems  of  records  that  relate  to  its 
customers.  The  systems  of  records  have 
been  issued  in  order  to  clearly 
communicate  the  Postal  Service's  data 
collection  and  management  practices  to 
all  its  customers. 
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The  existing  customer-related  systems 
have  been  combined  and  recategorized 
into  16  new  systems.  The  new  systems 
have  been  updated  in  order  to  improve 
usability  for  customers,  ensure 
inclusion  of  individuals  who  use 
business-oriented  products  and  services, 
and  revise  and  clarify  routine  uses  of 
information  for  customer-related 
systems. 

The  new  systems  of  records  will 
enhance  privacy  protection  by 
extending  protections  to  business 
customers,  expanding  programs 
covered,  incorporating  privacy  policies, 
refining  disclosures  of  information,  and 
establishing  systems  that  are  clearer  and 
easier  to  use  and  understand. 

The  new  systems  of  records  are  not 
expected  to  have  any  adverse  effect  on 
privacy  rights. 

Following  are:  • 

Section  A — Explanation 

Section  B — Index 

Section  C — Privacy  Act  protections 

Section  D — Routine  uses  for  general  systems 

Section  E — Routine  uses  for  customer 

systems 
Section  F — Deletion  of  22  systems 
Section  G — Notice  of  16  new  systems 
Section  H — Complete  text  of  new  systems 

Section  A.  Explanation 

This  notice  includes  Sections  A-H 
relating  to  systems  of  records  under  the 
Privacy  Act. 

Section  B  is  a  complete  index  of 
Postal  Service  systems  of  records  that 
incorporates  all  of  the  changes 
published  in  this  notice.  Section  B  is 
divided  into  two  parts: 

Part  1  includes  all  general  systems, 
such  as  personnel  systems,  litigation 
systems,  and  other  noncustomer 
systems. 

Part  2  includes  all  systems  that 
contain  records  relating  to  Postal 
Service  customers. 

Section  C  contains  an  overview  of  the 
Privacy  Act,  its  protections,  and  a 
description  of  authorized  disclosures. 

Section  D  contains  the  routine  uses 
that  apply  to  all  general  systems  of 
records. 

Section  E  contains  the  routine  uses 
that  apply  to  all  customer  systems  of 
records. 

Section  F  is  a  listing  of  the  22  deleted 
systems  of  records  with  specific 
references  for  each  deleted  system  to  the 
new  system  containing  the  relevant 
records. 

*  Section  G  is  the  advance  notice  of  the 
16  new  systems  of  records,  vtrith  a  listing 
and  brief  description  of  each  system. 

Section  H  contains  the  complete  text 
of  the  16  new  systems  of  records. 


Section  B.  Sjrstems  of  Records  Index 

Part  1.  General  Systems  of  Records 

010.000    Collection  and  Delivery  Records 
.030    Carrier  Drive-Out  Agreements 
.040    City  Carrier  Route  Records 
.080    Rural  Carrier  Route  Records 
.020.000    Corporate  Relations 
.010    Biographical  Summaries  of 

Management  Personnel  for  Press  Release 
030.000    Equal  Employment  Opportunity/ 

Alternative  Dispute  Resolution 
.010    EEO  Discrimination  Complaint  Files 
.020    EEO  Staff  Selection  Records 
.030    EEO  Administrative  Litigation  Case 

Files 
.040    Roster  of  Alternative  Dispute 

Resolution  Providers 
050.000    Finance  Records 
.005    Accounts  Receivable  Files 
.020    Payroll  System 
.040    Uniform  Allowance  Program 
.060    Accounts  Payable  Files 
060.000  Consumer  Protection  Records 

.010    Fraud,  False  Representation,  Lottery, 

and  Nonmailability  Case  Records 
.020    Pandering  Act  Prohibitory  Orders 
.030    Appeals  Involving  Mail  Withheld 

from  Delivery 
.040    Appeals  from  Termination  of  Post 

Office  Box  or  Caller  Service 
070.000    Inquiries  and  Complaints 
.010    Correspondence  Files  of  the 

Postmaster  General 
.020    Government  Officials'  Inquiry 

System 
.040    Employee  Complaint  Records 
080.000    Inspection  Requirements 
.010    Investigative  File  System 
.020    Mail  Cover  Program  Records 
.030    Vehicular  Violations  Records  System 
100.000    Office  Administration 
.010    Carpool  Coordination/Parking 

Services  Records  System 
.050    Localized  Employee  Administration 

Records 
110.000    Property  Management 
.010    Accountable  Property  RrK:ords 
.020    Possible  Infringement  of  Postal 

Service  Intellectual  Property  Rights 
120.000    Personnel  Records 
.020    Blood  Donor  Records  System 
.035     Employee  Accident  Records 
.036    Discipline,  Grievance,  and  Appeals 

Records  for  Nonbargaining  Unit 

Employees 
.040    Employee  Job  Bidding  Records 
.050    Employee  Ideas  Program  Records 
.060    Confidential  Statements  of 

Employment  and  Financial  Interests 
.061     Public  Financial  Disclosure  Reports 

for  Executive  Branch  Personnel 
.070    General  Personnel  Folders  (Official 

Personnel  Folders  and  Records  Related 

Thereto) 
.090    Medical  Records 
.091     Vehicle  Operators  Controlled 

Substance  and  Alcohol  Testing  Records 
.098    Office  of  Workers'  Compensation 

Program  (OWCP)  Record  Copies 
.099    Injury  Compensation  Payment 

Validation  Records 
.100    Performance  Awards  System 

Records 
.110    Preemployment  Investigation 

Records 


.120    Personnel  Research  and  Test 

Validation  Records 
.121     Applicant  Race.  Sex,  National 

Origin,  and  Disability  Status  Records 
.130    Postmaster  Selection  Program 

Records 
.140    Employee  Assistance  Program  (EAP) 

Records 
.151     Recruiting,  Examining,  and    ' 

Appointment  Records 
.152    Career  Development  and  Training 

Records 
.153    Individual  Performance  Evaluation/ 

Measurement 
.154    Employee  Survey  Process  System 

Records 
.170    Safe  Driver  Awards  Records 
.180    Skills  Baiik  (Human  Resources 

Records) 
.190    Supervisors'  Personnel  Records 
.210    Vehicle  Maintenance  Personnel  and 

Operators  Records 
.220    Arbitration  Case  Files 
.230    Adverse  Action  Appeals 

(Administrative  Litigation  Case  Files) 
.240    Garnishment  Case  Files 
150.000    Records  and  Information 

Management  Records 
.010    Information  Disclosure  Accounting 

Records  (Freedom  of  Information  Act) 
.015    Freedom  of  Information  Act  Appeals 

and  Litigation  Records 
.020    Information  Disclosure  Accounting 

Records  (Privacy  Act) 
.025    Privacy  Act  Appeals  and  Litigation 

Records 
.030    Computer  Logon  ID  Records 
170.000    Resource  Management/ 

Productivity  Records 
.010    Workload/Productivity  Management 

Records 
.020    Resource  Management  Database 
190.000     Litigation  Records 
.010    Miscellaneous  Civil  Action  and 

Administrative  Proceeding  Case  Files 
.020    National  Labor  Relations  Board 

Administrative  Litigation  Case  Files 
.030    Employee  and  Labor  Relations  Court 

Litigation  Case  Files 
200.000     Nonmail  Monetary  Claims 
.010    Relocation  Assistance  Claims 
.020    Monetary  Claims  for  Personal 

Property  Loss  or  Damage  Involving 

Present  or  Former  Employees 
.030    Tort  Claims  Records 
210.000    Contractor  Records 
.010    Architect-Engineers  Selection 

Records 
.020    Driver  Screening  System  Assignment 

Records 
.030    Contractor  Employee  Fingerprint 

Records 
.040    Supplier  and  Contractor  Records 
300.000    Inspector  General's  Records 
.010     Investigative  File  System 

Part  2.  Customer  Systems  of  Records 

500.000    Address  Change,  Mail  Forwarding, 

and  Related  Services 
510.000    Registration,  Fulfillment  of 
Products  and  Services 
.100    www.usps.com    Registration 
.200     www.usps.com    Ordering,  Payment 

and  Fulfillment 
.300    Offline  Registration,  Payment  and 
Fulfillment 
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520.000    Mail  Management  and  Tracking 
.100    Mai  ler  Services — Applications  and 

Approvals 
.200    Mail  Management  and  Tracking 

Activity 
530.000    Customer  Service  and 

Correspondence 
540.000    Customer  Ctelivery  Instructions 
550.000    Auction  Files 
560.000     Financial  Transactions 
570.000    Trust  Funds  and  Transaction 

Records 
.100    Trust  Funds  and  Transaction 

Records 
.200    Meter  Postage  and  PC  Postage 

Customer  Data  and  Transaction  Records 
580.000    Post  Office  and  Retail  Services 
590.000    Sales.  Marketing.  Events,  and 

Publications 
600.000     International  Services 
610.000    Identity  and  Document  Verification 

Services 

Section  C  Privacy  Act  Protectioiu 

Privacy  Act 

The  Privacy  Act  of  1974.  5  U.S.C. 
552a,  applies  to  Federal  agencies, 
including  the  Postal  Service.  The 
Privacy  Act  provides  protections  for 
personal  information  that  an  agency 
maintains  in  a  system  of  records.  A 
system  of  records  describes  a  file, 
database,  or  program  from  which 
information  is  retrieved  about  an 
individual  by  name  or  other  personal 
identifier. 

Privacy  Act  Protections 

The  Privacy  Act  establishes 
recordkeeping,  access,  and 
nondisclosure  requirements  for 
information  maintained  in  a  system  of 
records.  The  Privacy  Act  requires 
agencies  to  publish  a  description  of  each 
system  of  records  to  provide  full 
information  on  how  personal 
information  within  the  system  is 
treated.  This  includes  how  information 
is-coUected,  used,  disclosed,  stored,  and 
disposed  of.  It  also  includes  how 
individuals  can  obtain  access  to,  correct, 
and  amend,  information  relating  to 
themselves  that  is  stored  in  the  system. 

The  Privacy  Act  places  limitations 
and  requirements  on  how  information 
from  within  a  system  can  be  disclosed, 
as  described  below.  Sections  D  and  E 
contain  the  complete  description  of 
routine  uses  that  apply  to  the  Postal 
Service  systems  of  records. 

Authorized  Disclosures  and  Routine 
Uses 

Under  the  Privacy  Act,  information 
can  only  be  disclosed  from  a  system, 
internally  or  externally,  under  one  of 
two  conditions. 

1.  The  individual  has  authorized  the 
disclosure  in  writing. 

2.  The  disclosure  nts  within  one  of  12 
specified  categories. 
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The  following  is  a  description  of 
disclosures,  including  those  authorized 
by  the  Privacy  Act,  Postal  Service 
routine  uses,  and  regulations. 

Disclosures  Authorized  by  the  Privacy 
Act 

The  Privacy  Act  authorizes 
disclosures  in  the  following  12 
circumstances.  To  see  the  official  text  of 
the  Privacy  Act,  see  5  U.S.C.  552a(b). 

Under  the  Privacy  Act,  disclosures  are 
authorized: 

1.  To  agency  employees  who  need  the 
information  to  perform  their  job. 

2.  As  required  by  the  Freedom  of 
Information  Act  (FOIA). 

3.  For  routine  uses  for  which  the 
agency  has  provided  proper  notice. 

4.  To  the  Bureau  of  the  Census  for 
purposes  related  to  census  and  survey 
activities. 

5.  To  a  recipient  who  provides 
advance  written  assurance  that  the 
information  will  only  be  used  for 
statistical  research  or  reporting,  and  the 
information  provided  does  not  identify 
individuals. 

6.  To  the  National  Archives  and 
Records  Administration  for  historic 
preservation  purposes. 

7.  To  other  domestic  government 
agencies  for  a  civil  or  criminal  law 
enforcement  activity  if  the  activity  is 
authorized  by  law.  In  such  cases,  the 
agency  head  must  specify  in  writing 
both  the  law  enforcement  activity  and 
the  particular  information  needed. 

8.  To  a  person  upon  a  showing  of 
compelling  circumstances  affecting  an 
individual's  health  or  safety.  The  agency 
must  send  notice  of  the  disclosure  to  the 
individual's  last  known  address. 

9.  To  Congress,  or  to  any  of  its 
committees  or  subcommittees,  to  the 
extent  the  matter  is  within  their 
jurisdiction. 

10.  To  the  Comptroller  General  in  the 
performance  of  duties  of  the  General 
Accounting  Office. 

11.  Put-suant  to  the  order  of  a  court  of 
competent  jurisdiction. 

12.  To  a  consumer  reporting  agency  in 
order  to  collect  claims  owed  to  the 
Government. 

Postal  Service  Disclosures  and  Routine 
Uses 

The  Privacy  Act  allows  agencies  to 
disclose  information  from  a  system  of 
records  if  they  establish  a  routine  use 
describing  the  disclosure  (see  3  above). 
Under  the  Privacy  Act,  routine  uses  are 
defined  as  disclosures  that  are 
compatible  with  the  purpose  for  which 
the  information  was  collected — in  other 
words,  disclosures  that  are  appropriate 
and  necessary  for  the  efficient  conduct 
of  government  business.  Routine  uses 


for  each  system  of  records  are 
established  by  publishing  them  in  a 
Federal  Register  notice  that  describes 
the  system.  They  must  also  be  disclosed 
in  a  notice  given  to  an  individual  when 
information  is  collected  directly  from 
the  individual.  Routine  uses  that  apply 
to  general  and  customer  systems  of 
records  are  contained  in  Sections  D  and 
E,  respectively. 

The  Privacy  Act  also  allows 
disclosures  required  by  the  Freedom  of 
Information  Act  (FOIA).  Postal  Service 
regulations  implementing  the  Privacy 
Act  and  FOIA  are  contained  in  39  CFR 
parts  261-268.  Postal  Service 
regulations  describe  treatment  for 
particular  FOIA  and  other  requests,  and 
describe  exemptions  permitting 
nondisclosure  for  certain  personal  and 
business  information  as  allowed  by 
FOIA. 

Section  D.  Prefatory  Statement  of 
Routine  Uses  That  Apply  to  the  General 
Systems  of  Records 

General  Systems  of  Records 

Section  D  includes  routine  uses  for 
general  systems  of  records.  General 
systems  include  systems  relating  to 
employees.  Finance,  Postal  Inspection 
Service,  litigation,  and  other  systems 
that  are  not  primarily  related  to  Postal 
Service  customers. 

Routine  Uses  for  General  Systems 

The  following  are  routine  uses  for 
general  systems  of  records.  (Note:  The 
letter  "i"  was  not  used.)  Each  system 
notice  indicates  which  standard  routine 
uses  are  incorporated,  as  well  as  any 
specific  routine  uses  that  apply. 

a.  Disclosure  for  Law  Enforcement 
Purposes.  When  the  Postal  Service 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto,  or  in  response  to  the 
appropriate  agency's  request  on  a 
reasonable  belief  that  a  violation  has 
occurred,  the  relevant  records  may  be 
referred  to  the  appropriate  aigency, 
whether  Federal,  state,  local,  or  foreign, 
charged  with  enforcing  or  implementing 
the  statute,  rule,  regulation,  or  order 
issued  pursuant  thereto. 

b.  Disclosure  Incident  to  Litigation. 
Records  from  this  system  may  be 
disclosed  to  the  U.S.  Department  of 
Justice  or  the  other  counsel  representing 
the  Postal  Service,  or  may  be  disclosed 
in  a  proceeding  before  a  couirt  or 
adjudicative  body  before  which  the 
Postal  Service  is  authorized  to  app>ear. 
when  (a)  the  Postal  Service;  or  (b)  any 
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Postal  Service  employee  in  his  or  her 
official  capacity;  or  (c)  any  Postal 
Service  employee  in  his  or  her 
individual  capacity  whom  the 
Department  of  Justice  has  agreed  to 
represent;  or  (d)  the  United  States  when 
it  is  determined  that  the  Postal  Service 
is  likely  to  be  affected  by  the  litigation, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  such  records  are 
determined  by  the  Postal  Service  or  its 
counsel  to  be  plausibly  relevant  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  Postal  Service  determines 
that  disclosure  of  the  records  is  a  use  of 
the  information  that  is  compatible  with 
the  purpose  for  which  it  was  collected. 
This  routine  use  specifically 
contemplates  that  information  may  be 
released  in  response  to  relevant 
discovery  and  that  any  manner  of 
response  allowed  by  the  rules  of  the 
forum  may  be  employed. 

c.  Disclosure  Incident  to  Requesting 
Information.  Records  may  be  disclosed 
to  a  Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  when 
necessary  to  obtain  information  bom 
such  agency  that  is  relevant  to  a  Postal 
Service  decision  about  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  permit,  or  other  benefit. 

d.  Disclosure  to  Requesting  Agency. 
Records  may  be  disclosed  to  a  Federal, 
state,  local,  or  foreign  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conduct  of  a  security  or 
suitability  investigation  of  an 
individual,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  or  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

e.  Congressional  Inquiries.  Disclosure 
may  be  made  to  a  congressional  office 
&t>m  the  record  of  an  individual  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the 
prompting  of  that  individual. 

f.  Disclosure  to  Agents  and 
Contractors.  Records  or  information 
frtim  this  system  may  be  disclosed  to  an 
expert,  consultant,  or  other  individual 
who  is  under  contract  to  the  Postal 
Service  to  fulfill  an  agency  function,  but 
only  to  the  extent  necessary  to  fulfill 
that  function.  This  may  include 
disclosure  to  any  individual  with  whom 
the  Postal  Service  contracts  to 
reproduce  by  typing,  photocopy,  or 


other  means,  any  record  for  use  by 
Postal  Service  officials  in  connection 
with  their  official  duties  or  to  any 
individual  who  performs  clerical  or 
stenographic  functions  relating  to  the 
official  business  of  the  Postal  Service. 

g.  Storage.  Inactive  records  may  be 
transferred  to  a  Federal  records  center 
for  Storage  prior  to  destruction. 

h.  Disclosure  to  Office  of  Management 
and  Budget.  Records  bom  this  system 
may  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  that  circular. 

j.  Disclosure  to  Outside  Auditors. 
Records  in  this  system  may  be  subject 
to  review  by  an  independent  certified 
public  accountant  during  an  official 
audit  of  Postal  Service  finances. 

k.  Disclosure  to  Equal  Employment 
Opportunity  Commission.  Records  bom 
this  system  may  be  disclosed  to  an 
authorized  investigator,  administrative 
judge,  or  complaints  examiner 
appointed  by  the  Equal  Employment 
Opportunity  Commission,  when 
requested  in  connection  with  the 
investigation  of  formal  complaint  of 
discrimination  filed  against  the  U.S. 
Postal  Service  under  29  CFR  Part  1614. 

1.  Disclosure  to  Merit  Systems 
Protection  Board  or  Office  of  the  Special 
Counsel.  Records  from  this  system  may 
be  disclosed  to  the  Merit  Systems 
Protection  Board  or  Office  of  the  Special 
Counsel  for  the  purpose  of  litigation, 
including  administrative  proceedings, 
appeals,  special  studies,  investigations 
of  alleged  or  possible  prohibited 
personnel  practices,  and  such  other 
functions  as  may  be  authorized  by  law. 

m.  Disclosure  to  Labor  Organizations. 
Pursuant  to  the  National  Labor  Relations 
Act,  records  from  this  system  may  be 
furnished  to  a  labor  organization  when 
needed  by  that  organization  to  properly 
perform  its  duties  as  the  collective 
bargaining  representative  of  Postal 
Service  employees  in  an  appropriate 
bargaining  unit. 

Section  E.  Prefatory  Statement  of 
Routine  Uses  That  Apply  to  Customer 
S3rstenis 

Customer  Systems  of  Records 

Section  E  includes  routine  uses  for 
systems  of  records  containing 
information  relating  to  Postal  Service 
customers. 

Routine  Uses  for  Customer  Systems 

The  following  standard  routine  uses 
apply  to  Postal  Service  systems  of 
records  for  customer  information.  The 


routine  uses  fall  into  three  categories: 
(1)  Disclosures  that  are  legally  required 
(such  as  in  a  legal  proceeding);  (2) 
disclosures  that  facilitate  the  customer 
transaction  (such  as  sharing  data  with 
contractors  assisting  in  the  program); 
and  (3)  disclosures  for  the  benefit  of  the 
customer  (such  as  sharing  with  a 
congressional  office  at  a  customer's 
behest).  A  system  may  have  an 
additional  routine  use  or  uses  on 
occasion.  Those  routine  uses  will  be 
disclosed  in  each  system  notice.     * 

1 .  Disclosure  for  Law  Enforcement 
Purposes.  Relevant  records  may  be 
disclosed  to  appropriate  law 
enforcement  agencies  to  investigate, 
prevent,  or  take  action  regarding 
suspected  illegal  activities  against  the 
Postal  Service.  Records  may  be 
disclosed  to  other  law  enforcement 
agencies  as  required  by  law. 

2.  Disclosure  Incident  to  Legal 
Proceedings.  When  the  Postal  Service 
has  an  interest  in  litigation  or  other  legal 
proceedings  before  a  state.  Federal, 
local,  adininistrative,  or  foreign 
adjudicative  body,  relevant  records  may 
be  disclosed  before  that  adjudicative 
body  and/or  to  the  Department  of  Justice 
or  other  legal  counsel  representing  the 
Postal  Service  or  its  employees,  and  in 
response  to  relevant  discovery. 

3.  Disclosure  to  Government  Agencies. 
Relevant  records  may  be  disclosed  to  a 
Federal,  state,  local  or  foreign 
government  agency  when  necessary  in 
connection  with  decisions  by  the 
requesting  agency,  or  by  the  Postal 
Service,  regarding  personnel  matters, 
issuance  of  security  clearances,  letting 
of  contracts,  or  decisions  to  issue 
licenses,  grants,  or  other  benefits. 

4.  Congressional  Inquiries.  Relevant 
records  about  an  individual  may  be 
disclosed  to  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the 
prompting  of  that  individual. 

5.  Disclosure  to  Agents,  Contractors, 
and  Partners.  Relevant  records  may  be 
disclosed  to  entities  under  contract  or 
agreement  with  the  Postal  Service,  when 
necessary  to  fulfill  a  Postal  Service 
function  or  to  provide  Postal  Service 
products  and  services  to  customers. 

6.  Disclosure  to  Agencies  and  Entities 
for  Financial  Transactions.  Relevant 
records  may  be  disclosed  to  credit 
bureaus,  government  agencies,  and 
service  providers  that  perform  identity 
verification  and  credit  risk  assessment 
services;  to  financial  institutions  or 
payees  to  facilitate  or  resolve  issues 
with  payment  services;  or  to  collection 
agencies  for  the  purposes  of  debt 
collection. 

7.  Disclosure  to  Auditors.  Relevaiit 
records  may  be  disclosed  to  government 
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agencies  and  other  entities  authorized  to 
audit  the  Postal  Service  and  Postal 
Service  activities,  including  financial 
and  other  audits  of  the  Postal  Service. 

8.  Disclosure  for  Customer  Service 
Purposes.  Relevant  records  may  be 
disclosed  to  entities- if  the  disclosure  is 
part  of  the  service  to  the  customer.  This 
includes  disclosures  to  addressees  of 
mail  to  process  inquiries  and  claims; 
entities  to  which  the  customer  wants  to 
provide  identity  verification;  the  State 
Department  for  passport  processing; 
international  posts  or  agents  to  process 
international  services  or  inquiries;  or 
disclosures  to  mailers  of  sexually 
oriented  advertisements  of  a  list  of 
individuals  who  do  not  want  to  receive 
them. 

9.  Disclosure  to  Labor  Organizations. 
Pursuant  to  the  National  Labor  Relations 
Act,  records  may  be  furnished  to  a  labor 
organization  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  Postal  Service 
employees  in  an  appropriate  bargaining 
unit. 

Section  F.  Deletion  of  22  S3rstems  of 
Records 

The  following  systems  have  been 
deleted.  The  records  from  the  deleted 
systems  are  contained  in  the  16  new 
systems  of  records  as  follows: 

010.010    Address  Change.  Mail 
Forwarding,  and  Related  Services 
Records  is  incorporated  into  500.000 
Address  Change,  Mail  Forwarding,  and 
Related  Services. 

400.01 0     USPS  eServices  Registration 
System  Records  is  incorporated  into 
510.100  usps.com  Registration  Services. 

040.050    Customer  Electronic 
Document  Preparation  and  Delivery 
Records  is  incorporated  into  510.200 
www.usps.com  Ordering,  Payment  and 
Fulfillment  .Services. 

220.030    Postal  Products  Sales  and 
Distribution  is  incorporated  into 
510.300  Offline  Registrations.  Payment, 
and  Fulfillment. 

010.050    Delivery  of  Mail  Through 
Agents.  010.060  Free  Matter  for  Blind 
and  Visually  Handicapped  Persons. 
010.070  Mailbox  Irregularities,  and 
040.020  Sexually  Oriented 
Advertisements  are  incorporated  into 
540.000  Customer  Delivery  Instructions. 

040.030    Auction  Customer  Address 
File  is  incorporated  into  550.000 
Auction  Files. 

040.060    Customer  Electronic  Bill 
Presentment  and  Payment  Records; 
050.050  International  Money  Transfer 
Transaction  and  Inquiry  Records; 
050.070  Funds  Transaction/Transfer 
Reports;  and  050.080  Suspicious 


Transaction  Reports  are  incorporated 
into  560.000  Financial  Transactions. 

220.020    Express  Mail  Service 
Customer  Mailing  List  is  incorporated 
into  570.100  Trust  Funds  and 
Transaction  Records 

140.020    Postage — Postage 
Evidencing  System  Records  is 
incorporated  into  570.200  Meter  Postage 
and  PC  Postage  Customer  Data  and 
Transaction  Records. 

01 0.020    Boxholder  Records,  090.020 
Passport  Application  Records,  160.010 
Domestic  Insured,  Registered,  Collect  on 
Delivery  (COD),  and  Express  Mail  Claim 
and  Inquiry  Records,  and  160.020 
International  Ordinary,  Insured. 
Registered,  and  Express  Mail  Inquiry 
and  Application  for  Indemnity  Records 
are  incorporated  into  580.000  Post 
Office  and  Retail  Services. 

220.010    Marketing  Database — 
Customer  Records  and  040.010  Memo  to 
Mailers  Address  File  are  incorporated 
into  590.000  Sales,  Marketing,  Events, 
and  Publications. 

010. 090    Customer  Public  Key 
Certificate  Records  is  incorporated  into 
610.000  Identity  and  Document 
Verification  Services. 

Section  G.  Advance  Notice  of  New 
Systems 

Reports  of  new  systems  of  records,  as 
required  by  5  U.S.C.  552a  (o),  have  been 
submitted  to  OMB  and  Congress 
pursuant  to  paragraph  4b  of  Appendix 
I  to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals." 

The  following  16  new  systems  contain 
records  relating  to  Postal  Service 
customers: 

500.000    Address  Change,  Mail 
Forwarding,  and  Related  Services 

This  system  includes  records  relating 
to  change  of  address,  mail  forwarding, 
and  related  services  performed  online  or 
offline. 

510.100    www.usps.com    Registration 

This  system  includes  records  relating 
to  customers  who  register  on  http:// 
www.usps.com. 

510.200    www.usps.com    Ordering, 
Payment,  and  Fulfillment 

Customers  are  required  to  provide 
information  when  ordering  products  or 
services  on  http://www.usps.com.  This 
system  includes  records  relating  to  the 
ordering,  payment,  and  fulfillment  for 
these  products  and  services.  Products 
and  services  include  stamps.  Postal 
Service  products,  shipping  supplies, 
and  shipping  services,  such  as  obtaining 
delivery  status  information,  receipts, 
and  labels. 


510.300    Offline  Registration,  Payment 
and  Fulfillment 

This  system  includes  records  relating 
to  customers  who  register,  and/or  order 
products  or  services  by  offline  means. 
This  system  includes  records  related  to 
the  following  activities:  stamps  and 
products  by  mail,  catalog,  phone,  or  fax; 
customer  loyalty  programs;  package 
service  pick-up;  and  shipping  supplies 
ordering  and  fulfillment  offline. 

520. 1 00    Mailer  Services — Applications 
and  Approvals 

This  system  includes  records  relating 
to  customers  who  wish  to  use  mail 
management  and  tracking  products  and 
services.  This  includes  records  relating 
to  applications  and  approvals  for 
programs  including  the  following: 
CONFIRM,  PostalOne!,  presort  acciu-acy 
systems,  drop  ship  appointments, 
ePubWatch,  and  registration  for 
Confirmation  Services  and  Special 
Services. 

520.200    Mail  Management  and 
Tracking  Activity 

This  system  includes  records  relating 
to  customers  who  use  mail  management 
and  tracking  services.  This  includes 
records  related  to  orders  for  redelivery 
and  hold  mail  services;  schedule  drop 
ship  appointments;  receive  feedback  on 
mailing  efficiency;  track  their  mailings; 
order  mail  transportation  equipment; 
and  receive  electronic  transmissions  of 
mail  scan  information.  Programs 
covered  include:  PostalOne!,  CONFIRM, 
ePubWatch,  drop  ship  appointments. 
Delivery  Unit  Notification,  Confirmation 
Services,  and  Special  Services  for  which 
the  customer  has  registered. 

530.000    Customer  Service  and 
Correspondence 

This  system  includes  records  related 
to  customer  service  interactions.  The 
system  includes  records  related  to 
customer  service  support  provided  by  or 
for  the  following:  Business  Service 
Networks.  Nonprofit  Mailing  Support; 
mail  management  and  tracking  products 
and  services;  Delivery  Confirmation 
service  and  Special  Services;  and  other 
telephone,  e-mail  and  correspondence- 
based  customer  service  interactions. 

540.000    Customer  Delivery 
Instructions 

This  system  includes  records  relating 
to  special  delivery  requirements.  The 
system  includes  delivery  instructions 
for  the  following  customers:  Customers 
who  receive  mail  delivery  through 
agents;  customers  who  are  visually 
disabled  and  receive  free  mail  matter; 
customers  with  noncompliant 
mailboxes;  and  customers  who  request 
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that  certain  types  of  mail  not  be 
delivered. 

550.000    Auction  Files 

■    This  system  includes  records  relating 
to  individuals  who  request  information 
about  or  participate  in  auctions  of 
surplus  and/or  undeliverable  items. 
This  system  includes  records  relating  to 
online  and  offline  auctions,  performed 
directly  by  the  Postal  Service  or  by  third 
parties. 

560.000    Financial  Transactions 

This  system  includes  records  relating 
to  financial  transactions.  Financial 
transactions  include  funds  transfers  and 
online  payment  services,  claims  and 
inquiries  related  to  online  pajrment 
services,  funds  transfers,  money  orders, 
and  stored-value  cards.  The  records 
include  documentation  of  certain 
transactions  required  by  anti-money 
laundering  statutes  and  regulations. 

570. 1 00    Trust  Funds  and  Transaction 
Records 

This  system  includes  records 
collected  from  customers  who  open, 
maintain,  and  use  trust  fund  payment 
accounts.  This  system  includes  records 
relating  to  Permit,  CAPS,  PostalOne!, 
and  Express  Mail  Corporate  Accounts. 

5  70.200    Meter  Postage  and  PC  Postage 
Customer  Data  and  Transaction  Records 

This  system  includes  records  relating 
to  meter  and  PC  Postage  registration, 
usage,  and  payment. 

580.000    Post  Office  and  Retail  Services 

This  system  includes  records  relating 
to  retail  transactions  conducted  at  Post 
Offices  and  other  locations.  This 
includes  records  relating  to  the 
following:  Passport  applications  and 
payment;  Post  Office  box  and  caller 
services;  and  the  use  of  self-service 
equipment.  The  system  also  contains 
records  relating  to  special  mail  services 
including:  Domestic  Insured  Mail  or 
Registered  Mail;  collect  on  delivery 
(COD):  insiired,  registered,  and  recorded 
international  mail;  domestic  and 
international  Express  Mail;  and 
inquiries  and  claims  related  to  special 
mail  services.  (Note:  Financial  services, 
such  as  funds  transfers,  are  covered  by 
the  system  of  records  for  Financial 
Transactions.) 

590.000    Sales,  Marketing.  Events,  and 
Publications 

This  system  includes  records  relating 
to  customer  interactions  with  sales 
personnel,  responses  to  marketing 
messages,  orders  for  Postal  Service 
publications,  and  attendance  at  events. 
This  system  includes  records  relating  to 


the  following  activities:  Sales;  marketing 
(including  business  reply  cards,  e-mail 
campaigns,  and  telephone-based 
marketing  interactions);  subscriptions  to 
Postal  Service  publications  such  as 
"Memo  to  Mailers";  customer  contests 
and  surveys;  and  Postal  Service  events 
such  as  the  National  Postal  Forum  (NPF) 
and  meetings  of  Postal  Customer 
Councils  (PCCs)  and  the  Mailers 
Technical  Advisory  Conunittee  (MTAC). 

600.000    International  Services 

This  system  includes  records  relating 
to  international  transactions  and 
services,  including  compliance  with 
domestic  and  foreign  customs 
requirements.  This  includes  records 
relating  to  Customs  Pre- Advisory 
System  (CPAS),  International 
Customized  Mail  Agreements,  and 
international  tray  label  tracking. 

61 0.000    Identity  and  Document 
Verification  Services 

This  system  contains  records  related 
to  Postal  Service  identity  and  document 
verification  and  authentication  services. 
The  services  provide  verification  and 
authentication  services,  enhanced  mail 
security,  and  enhanced  customer 
service.  Programs  in  the  system  include 
authentication  services  (such  as 
verifying  identities  at  Postal  Service 
facilities),  public  key  certificates,  and 
electronic  postmarks. 

Section  H.  Complete  Text  of  New 
Systems 

This  part  contains  the  complete  text 
of  the  Postal  Service's  customer-related 
Privacy  Act  systems  of  records. 

USPS  500.000 

SYSTEM  NAME: 

Address  Change,  Mail  Forwarding, 
and  Related  Services. 

SYSTEM  location: 

Postal  Service  National  Customer 
Support  Center  (NCSC),  Computerized 
Forwarding  System  (CFS)  sites.  Post 
Offices,  and  contractor  sites. 

categories  of  inoiviouals  covered  by  the 
system: 

Customers  requesting  change  of 
address,  mail  forwarding  or  other 
related  services  either  online  or  offline. 
Customers  who  are  victims  of  a  natural 
disaster  who  request  mail  forwarding 
services  through  the  American  Red 
Cross. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Name,  title, 
signature,  customer  number,  old 
address,  new  address,  filing  date,  and 
other  contact  information. 


2.  Verification  and  payment 
information:  Credit  and/or  debit  card 
number,  type,  and  expiration  date; 
information  for  identity  verification; 
billing  information. 

3.  Demographic  information: 
Designation  as  individual/family/ 
business. 

4.  Customer  preferences:  Permanent  * 
or  temporary  move;  mail  forwarding 
instructions;  service  requests  and 
responses. 

5.  Customer  inquiries  and  comments: 
Description  of  service  requests  and 
responses. 

6.  Records  firom  service  providers, 
including  for  move-related  services, 
such  as  name  of  provider;  customer 
name,  number,  and  contact  information; 
information  related  to  products 
purchased,  billing,  and  customer 
service;  and  records  for  identity 
verification. 

7.  Optional  customer  information: 
Information  a  customer  chooses  to  save 
to  apply  to  future  transactions,  such  as 
names,  addresses,  proof  of 
identification,  billing,  and  other 
information  used  to  request  a  service. 

8.  Protective  Orders. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401,  403,  and  404. 

PURPOSE(S): 

1 .  To  provide  mail  forwarding  and 
change  of  address  services. 

2.  To  provide  address  correction 
services. 

3.  To  provide  address  information  to 
the  American  Red  Cross  about  a 
customer  who  has  been  relocated 
because  of  disaster. 

4.  To  provide  customers  the  ability  to 
contact  providers  of  move-related 
services  (e.g.,  moving  vans  or  supplies). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOINQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  standard  routine 
uses  for  customer-related  systems,  the 
following  additional  routine  uses  also 
apply: 

a.  Disclosure  upon  request.  The  new 
address  of  a  specific  business  or 
organization  that  has  filed  a  permanent 
change  of  address  order  may  be 
furnished  to  any  individual  on  request. 
(Note:  The  new  address  of  an  individual 
or  family  will  not  be  furnished  pursuant 
to  this  routine  use,  but  only  when 
authorized  by  one  of  the  standard 
routine  uses  listed  above  or  one  of  the 
specific  routine  uses  listed  below.) 

b.  Disclosure  for  Address  Correction. 
Disclosure  of  any  customer's  new 
permanent  address  may  be  made  to  a 
mailer,  only  if  the  mailer  is  in 
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possession  of  the  old  address:  From  the 
National  Change  of  Address  file  if  the 
mailer  is  seeking  corrected  addresses  for 
a  mailing  list;  from  the  CFS  if  a 
mailpnece  is  undeliverable  as  addressed; 
or  from  the  Locatable  Address 
Correction  System  if  an  address 
designation  has  been  changed  or 
assigned.  Copies  of  change  of  address 
orders  may  not  be  furnished. 

c.  Disclosure  for  Voter  Registration. 
Any  customer's  permanent  change  of 
address  may  be  disclosed  to  a  duly 
formed  election  board  or  registration 
commission  using  permanent  voter 
registration.  Copies  of  change  of  address 
orders  may  be  himished. 

d.  Disclosure  to  Government  Agency. 
Any  customer's  permanent  or  temporary 
change  of  address  information  may  be 
disclosed  to  a  Federal,  state,  or  local 
government  agency  upon  prior  written 
certification  that  the  information  is 
required  for  the  performance  of  its 
duties.  A  copy  of  the  change  of  address 
order  may  be  furnished.  Name  and 
address  information  may  be  disclosed  to 
government  planning  authorities,  or 
firms  under  contract  with  those 
authorities,  if  an  address  designation 
has  been  changed  or  assigned. 

e.  Disclosure  to  Law  Enforcement 
Agency.  Any  customer's  permanent  or 
temporary  change  of  address 
information  may  be  disclosed  to  a  law 
enforcement  agency,  for  oral  requests 
made  through  the  Postal  Inspection 
Service,  but  only  after  the  Postal 
Inspection  Service  has  confirmed  that 
the  information  is  needed  for  a  criminal 
investigation.  A  copy  of  the  change  of 
address  order  may  be  furnished. 

f.  Disclosure  for  Service  of  Process. 
Any  customer's  permanent  or  temporary 
change  of  address  information  may  be 
disclosed  to  a  person  empowered  by  law 
to  serve  legal  process,  or  the  attorney  for 
a  party  in  whose  behalf  service  will  be 
made,  or  a  party  who  is  acting  pro  se, 
upon  receipt  of  written  information  that 
meets  prescribed  certification 
requirements.  Disclosure  will  be  limited 
to  the  address  of  the  specifically 
identified  individual  (not  other  family 
members  or  individuals  whose  names 
may  also  appear  on  the  change  of 
address  order).  A  copy  of  the  change  of 
address  order  may  not  be  furnished. 

g.  Disclosure  for  Jury  Service.  Any 
customer's  change  of  address 
information  may  be  disclosed  to  a  jury 
commission  or  other  court  official,  such 
as  a  judge  or  court  clerk,  for  purpose  of 
jury  service.  A  copy  of  the  change  of 
address  order  may  be  furnished. 

h.  Disclosure  at  Customer's  Request.  If 
the  customer  elects,  change  of  address 
information  may  be  disclosed  to 
government  agencies  or  other  entities. 


and  requests  for  move-related  services 
may  be  forwarded  to  the  specified 
service  provider. 

POUCIES  AND  PfUCnCES  FOR  STORtNC, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
OISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Change  of  address  orders  are 
maintained  on  file  at  the  delivery  unit. 
They  are  filed  alphabetically  by  name 
within  a  month.  Records  generated  bom 
the  source  document  are  recorded  on 
the  Forwarding  Control  system  file 
server  and  on  8-mm  tapes  at  CFS  units. 
Electronic  change  of  address  records 
and  related  service  records  are  also 
stored  on  disk  and/or  magnetic  tape  in 
a  secured  environment.  Change  of 
address  records  are  consolidated  in  a 
National  Change  of  Address  (NCOA) 
File  at  the  NCSC.  Selected  extracts  of 
NCOA  are  provided  to  a  limited  number 
of  firms  under  contract  or  license 
agreement  with  the  Postal  Service. 
Records  pertaining  to  move-related 
services  are  also  transmitted  to  specific 
service  providers,  including  government 
agencies  and  private  companies  under 
contract  to  the  Postal  Service. 

RETRKVASaJTY: 

Records  are  retrieved  by  the  following 
methods: 

For  paper  records:  by  name,  address, 
date,  and  ZIP  Code. 

For  electronic  records:  by  name, 
address,  date.  ZIP  Code,  and  customer 
number  for  electronic  change  of  address 
and  related  service  records;  by  name, 
address,  and  e-mail  address  for 
customer  service  records;  by  service 
provider  name  or  number  for  service 
provider  records. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  individuals  whose 
official  duties  require  such  access. 
Contractor/licensee  is  subject  to  contract 
controls  and  unaiuiounced  on-site 
audits  and  inspection  by  the  Postal 
Inspection  Service. 

RETENTION  AND  DISPOSAL: 

National  change  of  address  records 
are  retained  for  4  years  bom  the 
effective  date. 

Records  saved  at  the  customer's 
option  are  retained  until  the  customer 
notifies  the  Postal  Service  to  delete  the 
previous  transaction  records  or  the 
account  is  disabled  for  inactivity.  The 
customer  may  request  modifications  to 
saved  records  at  any  time,  and  those 
modifications  will  be  executed  upon 
receipt  of  that  request. 

All  other  records  are  retained  for  up 
to  18  months.  Records  are  destroyed  or 


deleted  at  the  end  of  the  retention 
period. 

SYSTEM  MANAG£R<S)  AND  ADDRESS: 

Chief  Technology  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  475  L'Enfant  Plz.  SW., 
Washington  DC  20260. 

Vice  President,  Delivery  and  Retail. 
United  States  Postal  Service.  475 
L'Enfant  Plz.  SW..  Washington  DC 
20260. 

NOTnCATKM  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  their  local  postmaster. 
Inquiries  should  contain  full  name, 
address,  effective  date  of  change  order, 
route  number  (if  known),  and  ZIP  Code. 
Customers  wanting  to  know  if 
information  about  them  is  also 
maintained  in  the  NCOA  File  should 
address  such  inquiries  to:  Manager, 
NCOA,  National  Customer  Support 
Center,  United  States  Postal  Service, 
6060  Primacy  Parkway,  Memphis  TN 
3818ft-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTWG  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORKS: 

Customers,  personnel,  and  service 
providers. 

USPS  510.100 

SYSTEM  NAME: 

http://www.usps.com  Registration. 

SYSTEM  LOCATION: 

Information  Systems  Service  Centers 
(ISSC).  Postal  Service  Headquarters 
Marketing,  and  contractor  sites. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Customers  who  register  via  the  Postal 
Service  Web  site  at  http:// 
www.usps.com. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Name; 
customer  ID(s);  company  name;  job  title 
and  role;  home,  business,  and  billing 
address;  home  and  business  phone  and 
iax  number;  e-mail;  URL;  and 
Automated  Clearing  House  (ACH) 
information. 
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2.  Identity  verification  information: 
Question,  answer,  usemame,  user  ED. 
and  password. 

3.  Business  specific  information: 
Business  type  and  location,  business 
IDs,  annual  revenue,  number  of 
employees,  industry,  nonprofit  rate 
status,  product  usage  information, 
annual  and/or  monthly  shipping  budget, 
payment  method  and  information, 
planned  use  of  product,  and  age  of  Web 
site. 

4.  Customer  preferences:  Preferences 
to  receive  Postal  Service  marketing 
information,  preferences  to  receive 
marketing  information  bora  Postal 
Service  partners,  preferred  means  of 
contact,  preferred  e-mail  format, 
product  and/or  service  marketing 
preference. 

5.  Customer  feedback:  Method  of 
referral  to  Web  site. 

6.  Registration  information:  Date  of 
registration. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401.  403.  and  404. 

PURPOSE(S): 

1.  To  provide  online  registration 
services  for  customers. 

2.  To  obtain  accurate  contact 
information  in  order  to  deliver 
requested  products,  services,  and  other 
material. 

3.  To  authenticate  customer  logon 
information  for  http://www.usps.com. 

4.  To  permit  customer  feedback  in 
order  to  improve  http://www.usps.com 
or  Postal  Service  products  and  services. 

5.  To  enhance  understanding  and 
fulfillment  of  customer  needs. 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRKVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORt>S  M  THE  SYSTEM: 

STORAGE: 

Automated  database,  computer 
Storage  media,  and  paper. 

RETRIEV  ABILITY: 

By  customer  name,  customer  ID(s), 
phone  nimiber,  or  mail  or  e-mail 
address. 

SAFEGUARDS: 

Paper  records,  computers,  and 
computer  Storage  tapes  and  disks  are 
maintained  in  controlled-access  areas  or 
under  general  supervision  of  program 
personnel.  Computers  are  protected  by  a 
cipher  lock  system,  card  key  system,  or 
Other  physical  access  control  methods. 
Computer  systems  are  also  protected 


with  an  installed  security  software 
package,  computer  logon  identifications, 
and  operating  system  controls  including 
access  controls,  terminal  and  use 
identifications,  and  file  management. 
Online  data  transmissions  are  protected 
by  encryption. 

For  small  business  registration, 
computer  Storage  tapes  and  disks  are . 
maintained  in  controlled-access  areas  or 
imder  general  scrutiny  of  program 
personnel.  Access  is  controlled  by  logon 
ID  and  password  as  authorized  by  the 
Marketing  organization  via  seciu*  Web 
site.  Online  data  transmissions  are 
protected  by  encryption. 

Access  to  these  records  is  limited  to 
authorized  personnel.  Contractors  must 
provide  similar  protection  subject  to  a 
secvuity  compliance  review  by  the 
Postal  Inspection  Service. 

RETENTION  AND  DISPOSAL: 

ACH  records  are  retained  for  up  to  2 
years. 

Records  stored  in  the  registration 
database  are  retained  until  the  customer 
cancels  the  profile  record,  for  3  years 
after  the  customer  last  accesses  records, 
or  until  the  relationship  ends. 

For  small  business  registration, 
records  are  retained  for  5  years  after  the 
relationship  ends. 

Records  are  destroyed  or  deleted  at 
the  end  of  the  retention  period. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N  Lynn  St.,  Arlington  VA 
22209. 

NOTIFICATION  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager.  Inquiries  must  contain  name, 
address,  and  other  identifying 
information. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 
USPS  510.200 
SYSTEM  NAME: 

www.usps.com  Ordering,  Payment, 
and  Fulfillment. 


SYSTEM  LOCATION: 

Postal  Service  Marketing 
Headquarters;  Information  Systems 
Service  Centers  (ISSC);  Philatelic 
Fulfillment  Centers;  Post  Offices:  and 
contractor  sites. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customers  who  place  orders  and/or 
make  payment  for  Postal  Service 
products  and  services  through  http:// 
www.usps.com. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Name, 
customer  ID(s),  phone  and/or  fax 
number,  mail  and  e-mail  address. 

2.  Pajrment  information:  Credit  and/or 
debit  card  niunber,  type,  and  expiration 
date,  billing  information.  Automated 
Clearing  House  (ACH)  information. 

3.  Shipping  and  transaction 
information:  Product  and/or  service  ID 
numbers,  descriptions,  and  prices;  name 
and  address(es)  of  recipients;  order 
number  and  delivery  status;  electronic 
address  lists;  electronic  documents  or 
images;  job  number. 

4.  Claims  submitted  for  defective 
merchandise. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

39  U.S.C.  401,  403,  and  404. 
PURPOSE(S): 

1.  To  fulfill  orders  for  Postal  Service 
products  and  services. 

2.  To  promote  increased  use  of  the 
mail  by  providing  electronic  document 
preparation  and  mailing  services  for 
customers. 

3.  To  provide  shipping  supplies  and 
services,  including  retmn  receipts  and 
labels. 

4.  To  provide  recurring  ordering  and 
payment  services  for  products  and 
services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM:  - 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 

retrievabkjty: 

By  customer  name,  ciistomer  ID(8), ' 
phone  number,  mail  or  e-mail  address, 
or  job  number. 

SAFEGUARDS: 

Paper  records  and  computer  Storage 
tapes  and  disks  are  maintained  in 
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controlled-access  areas  or  under  general 
supervision  of  program  personnel. 
Computers  containing  information  are 
located  in  controlled-access  areas  with 
personnel  access  controlled  by  a  cipher 
lock  system,  card  key  system,  or  other 
physical  access  control  method. 
Computer  systems  are  protected  with  an 
installed  security  software  package, 
computer  logon  identifications,  and 
operating  system  controls  including 
access  controls,  terminal  and  user 
identifications,  and  Hie  management. 
Online  data  transmission  is  protected  by 
encryption,  dedicated  lines,  and 
authorized  access  codes.  For  shipping 
supplies,  data  is  protected  within  a 
stand-alone  system  within  a  controlled- 
access  facility. 

Access  to  these  records  is  limited  to 
those  persons  whose  official  duties 
require  such  access.  Contractors  must 
provide  similar  protection  subject  to 
contract  controls  and  security 
compliance  review  by  the  Postal 
Inspection  Service. 

RETENTION  AND  OtSPOSAL: 

Records  related  to  mailing  online  and 
online  tracking  and/or  Confirmation 
Services  supporting  a  customer  order 
are  retained  for  up  to  30  days  from 
completion  of  fulfillment  of  the  order, 
unless  retained  longer  by  request  of  the 
customer.  Records  related  to  shipping 
services  and  domestic  &  international 
labels  are  retained  for  90  days.  Delivery 
Confirmation  and  return  receipt  records 
are  retained  for  6  months.  Signature 
Confirmation  records  are  retained  for  1 
year.  ACH  records  are  retained  for  up  to 
2  years. 

Other  customer  records  are  retained 
for  3  years  after  the  customer 
relationship  ends. 

Records  are  destroyed  or  deleted  at 
the  end  of  the  retention  period. 

SYSTEM  IIANAGER<S)  ANO  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N  Lynn  St.,  Arlington  VA 
22209. 

NOTVICATKM  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager.  Inquiries  must  contain  name, 
address,  customer  ID(s),  and  order 
number,  if  known. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 


CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 
USPS  510.300 
SYSTEM  NAME: 

Offline  Registration,  Payment,  and 
Fulfillment. 

SYSTEM  lxx:ation: 

Postal  Service  Marketing 
Headquarters:  Information  Systems 
Service  Centers  (ISSC);  Philatelic 
Fulfillment  Service  Center;  area  and 
district  facilities;  Post  Offices;  and 
contractor  sites. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
system: 

Customers  who  register  for  Postal 
Service  programs,  place  orders  and/or 
make  payment  for  Postal  Service 
products  and  services  via  offline  means. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Name, 
customer  ID(s),  company  name,  job  title, 
home,  business,  and  billing  address(es), 
phone  number(s),  fax  number(s),  e-mail, 
URL,  verification  question  and  answer, 
usemame,  and  password. 

2.  Payment  information:  Credit  and/or 
debit  card  number,  type,  and  expiration 
date;  billing  name  and  address;  check; 
money  order.  Automated  Clearing 
House  (ACH)  information. 

3.  Shipping  information:  Product  and/ 
or  service  ID  number,  name  and  address 
of  recipient. 

4.  Customer  preferences:  Preferences 
to  receive  Postal  Service  marketing 
information,  preferences  to  receive 
marketing  information  from  Postal 
Service  partners,  preferred  contact 
media,  preferred  e-mail  format,  product 
and/or  service  marketing  preference. 

5.  Customer  feedback:  Method  of 
referral. 

6.  Order  processing:  Inquiries  on 
status  of  orders;  claims  submitted  for 
defective  merchandise;  lists  of 
individuals  who  have  submitted  bad 
checks. 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 

39  U.S.C.  401,  403,  and  404. 

PURPOSE(S): 

1 .  To  provide  offline  registratlbn 
services  for  customers. 

2.  To  fulfill  requests  for  Postal  Service 
products,  services,  and  other  materials. 

3.  To  authenticate  customer 
information  and  permit  customer 
feedback. 

4.  To  operate  reciirring  ordering  and 
payment  services  for  products  and 
services. 


5.  To  enhance  understanding  and 
fulfillment  of  customer  needs. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POLICIES  AND  PRACTICES  fOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper  forms. 

retrievabiuty: 

By  customer  name,  customer  ID(s),       «. 
phone  number,  mail  or  e-mail  address, 
or  order  number. 

SAfEGUAROS: 

Paper  records  and  computer  Storage 
tapes  and  disks  are  maintained  in 
controlled-access  areas  or  under  general 
scrutiny  of  program  personnel. 
Computers  containing  information  are 
located  in  controlled-access  areas  with 
personnel  access  controlled  by  a  cipher 
lock  system,  card  key  system,  or  other 
physical  access  control  method. 
Computer  systems  are  protected  with  an 
installed  security  software  package, 
computer  logon  identifications,  and 
operating  system  controls  including 
access  controls,  terminal  and  user 
identifications,  and  file  management. 
Online  data  transmission  is  protected  by 
encryption,  dedicated  lines,  and 
authorized  access  codes.  For  shipping 
supplies,  data  is  protected  within  a 
stand-alone  system  within  a  controlled- 
access  facility. 

Access  to  these  records  is  limited  to 
those  persons  whose  official  duties 
require  such  access.  Contractors  must 
provide  similar  protection  subject  to 
contract  controls  and  security 
compliance  review  by  the  Postal 
Inspection  Service. 

RETENTION  AND  DISPOSAL: 

ACH  records  are  retained  for  up  to  2 
years.  Other  records  are  retained  for  up 
to  3  years  after  the  customer 
relationship  ends. 

Records  are  destroyed  or  deleted  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N  Lynn  St..  Arlington,  VA 
22209. 

NOTVICATION  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
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manager.  Inquiries  must  contain  name, 
address,  and  other  identifying 
information. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 
USPS  520.100 
SYSTEM  NAME: 

Mailer  Services — Applications  and 
Approvals. 

SYSTEM  LOCATION: 

Postal  Service  Headquarters; 
Information  Systems  Service  Centers 
(ISSC);  National  Customer  Support 
Center  (NCSC);  district  facilities; 
detached  mailing  units;  and  facilities 
that  access  Postal  Service  computers. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customers  who  apply  for  mail 
management  and  tracking  products  or 
services. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Applicant 
and  key  contacts  name,  mail  and  e-mail 
address,  phone  number,  fax  number, 
customer  ID(s),  job  title  and/or  role, 
employment  status,  company  name, 
location,  industry,  monthly  shipping 
budget,  annual  revenue,  payment 
information.  Automated  Clearing  House 
(ACH)  information. 

2.  Customer  or  product  identification 
and  authentication:  User  and  manager 
customer  ID(s)  and/or  passwords; 
customer  signature,  date,  last  four  digits 
of  Social  Security  Number  (SSN);  Postal 
Service  site;  security  personnel  name, 
signature,  date,  telephone  number,  and 
last  four  digits  of  SSN;  Postal  Service 

,  location  information;  D-U-N-S® 
Number;  postage  meter  numbers;  permit 
numbers;  POSTNET  code;  mailer  ID(s); 
publication  name(s)  and  ID(s);  and 
name(s)  of  authorized  users. 

3.  Mail  {H^ctices  and  delivery 
information:  Type  of  mailing  equipment 
and/or  containers  used,  mail 
preparation  information,  drop  shipment 
sites  and  codes,  compatibility  with 
mailing  automation  equipment,  presort 
options  and  tests,  frequency  of  mailings, 
mail  volume,  primary  type  of  mailing, 
destination  information,  use  of 


contracted  mail  services,  names  and 
addresses  of  contractors  and  advertisers, 
publication  name(s)  and  ID(s),  and 
appointment  times. 

4.  Technical  information:  Hardware, 
software,  and  equipment  names,  types, 
versions,  and  specifications;  media 
preferences;  mail  site  specifications. 

5.  Product  usage  and  payment 
information:  Package  volumes,  package 
weights,  product  ordered,  quantity 
ordered,  billing  information,  products 
used,  ordered  date,  inventory  date,  and 
usage  measure  dates. 

6.  Customer  feedback:  Method  of 
referral. 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 
39  U.S.C.  401,  403.  and  404. 

PURPOSE<S): 

1.  To  provide  application  services  for 
mail  management  and  tracking  products 
and  services. 

2.  To  authenticate  applicant 
information,  assign  computer  logon  IDs, 
and  qualify  and  assist  users. 

3.  To  provide  product  and/or  service 
updates,  service,  and  support. 

4.  To  collect  accurate  technical  data  to 
ensure  the  proper  operation  of 
electronic  data  transmission  and 
software. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POLICIES  AND  PRACTICES  f  OR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  database,  computer 
Storage  media,  and  paper. 

RETRtEVABILfTY: 

By  customer  name,  customer  ID(s),  or 
logon  ID. 

SAfEGUAROS: 

Paper  records,  computers,  and 
computer  Storage  tapes  and  disks  are 
maintained  in  controlled-access  areas  or 
under  general  supervision  of  program 
persoimel.  Computers  are  protected  by  a 
cipher  lock  system,  card  key  system,  or 
other  physical  access  control  methods. 
Computer  systems  are  also  protected 
with  an  installed  security  software 
package,  computer  logon  identifications, 
and  operating  system  controls  including 
access  controls,  terminal  and  use 
identifications,  and  file  management. 
Online  data  transmissions  are  protected 
by  encryption. 

Access  to  these  records  is  limited  to 
authorized  personnel,  who  must  be 
identified  with  a  badge.  Contractors 


must  provide  similar  protection  subject 
to  a  security  compliance  review  by  the 
Postal  Inspection  Service. 

RETENTION  AND  DISPOSAL: 

Logon  records  are  retained  for  1  year 
after  computer  access.  ACH  records  are 
retained  for  up  to  2  years.  Security 
access  records  are  retained  for  2  years 
after  computer  access  privileges  are 
cancelled. 

Other  customer  records  are  retained 
for  4  years  after  the  customer 
relationship  ends. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N  Lynn  St.,  Arlington,  VA 
22209. 

N0T1flCATK)N  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager.  Inquiries  should  contain 
name,  customer  ID(s),  if  any,  and/or 
logon  ID. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  much  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 
USPS  520.200 
SYSTEM  NAME: 

Mail  Management  and  Tracking 
Activity. 

SYSTEM  location: 

Postal  Service  Headquarters; 
Information  Systems  Service  Centers 
(ISSC);  and  Mail  Transportation 
Equipment  Service  Centers. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customers  who  use  Postal  Service 
mail  management  and  tracking  services. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Customer  or 
contact  name,  mail  and  e-mail  address, 
title  or  role,  and  phone  number. 

2.  Identification  information: 
Customer  ID(s),  last  four  digits  of  Social 
Security  Number  (SSN),  D-U-N-S 
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Number;  mailer  and  mailing  ID, 
advertiser  name/ID,  usemame,  and 
password. 

3.  Data  on  mailings:  Paper  and 
electronic  data  on  maulings.  including 
postage  statement  data  (such  as  volume, 
class,  rate,  postage  amount,  date  and 
time  of  delivery,  mailpiece  count), 
destination  of  mailing,  delivery  status, 
mailing  problems,  presort  information, 
reply  mailpiece  information,  container 
label  numbers,  package  label,  Special 
Services  label,  article  number,  and 
permit  numbers. 

4.  Payment  information:  Credit  and/or 
debit  card  number,  type,  and  expiration 
date;  Automated  Clearing  House  (ACH) 
information. 

5.  Customer  preference  data:  Hold 
mail  begin  and  end  date,  redelivery 
date,  delivery  options,  shipping  and 
pickup  preferences,  drop  ship  codes, 
comments  and  instructions,  mailing 
frequency,  preferred  delivery  dates. 

6.  Product  usage  information:  Special 
Services  label  and  article  number. 

AUTHOMTY  FOR  MAMTENANCE  OF  TME  SYSTEM: 
39  U.S.C.  401,  403.  and  404. 

PURPOSE(S): 

1.  To  provide  mail  acceptance, 
induction,  and  scheduling  services. 

2.  To  fulfill  orders  for  mail 
transportation  equipment. 

3.  To  provide  customers  with 
information  about  the  status  of  mailings 
within  the  Postal  Service  network. 

4.  To  help  mailers  identify 
performance  issues  regarding  their  mail. 

5.  To  provide  delivery  units  with 
information  needed  to  fulfill  requests 
for  mail  redelivery  and  hold  mail 
service  at  the  address  and  for  the  dates 
specified  by  the  customer. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PUR«>OSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 

retrievabiuty:. 

By  customer  name,  customer  ID(s).  or 
logon  ID. 

SAFEGUARDS: 

Paper  records,  computers,  and 
computer  Storage  tapes  and  disks  are 
maintained  in  controlled-access  areas  or 
under  general  supervision  of  program 
personnel.  Computers  are  protected  by  a 
cipher  lock  system,  card  key  system,  or 


other  physical  access  control  methods. 
Computer  systems  are  also  protected 
with  an  installed  security  software 
package,  computer  logon  identifications, 
and  operating  system  controls  including 
access  controls,  terminal  and  use 
identifications,  and  file  management. 
Online  data  transmissions  are  protected 
by  encryption. 

Access  to  these  records  is  limited  to 
authorized  personnel,  who  must  be 
identified  with  a  badge.  Contractors 
must  provide  similar  protection  subject 
to  a  security  compliance  review  by  Uie 
Postal  Inspection  Service. 

RETENTION  AND  DISPOSAL: 

CONFIRM  records  are  retained  for  up 
to  30  days.  Records  related  to 
ePubWatch,  Confirmation  Services  and 
hold  mail  services  are  retained  for  up  to 
1  year.  Special  Services  and  drop  ship 
records  are  retained  for  2  years.  ACH 
records  are  retained  for  up  to  2  years. 

Other  records  are  retained  for  4  years 
after  the  relationship  ends. 

Records  are  destroyed  or  deleted  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service.  1735  N  Lynn  St.,  Arlington  VA 
22209. 

NOTIFICATION  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager.  Inquiries  should  contain 
name,  customer  ID(s),  if  any,  and/or 
logon  ID. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTMG  RECORD  PROCEDURES; 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 

SYSTEM  LOCATION: 

Postal  Service  Consumer  Advocate, 
Headquarters;  Information  Systems 
Service  Centers  (ISSC);  the  Integrated 
Business  Systems  Solutions  Center 
(IBSSC);  the  National  Customer  Support 
Center  (NCSC);  districts.  Post  Offices, 
contractor  sites:  and  detached  mailing 
units  at  customer  sites. 


CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  relating 
to  customers  who  contact  customer 
service  by  online  and  offline  channels. 
This  includes  customers  making 
inquiries  via  e-mail,  1-800-ASK-USPS, 
other  toll-free  contact  centers,  or  the 
BSN,  as  well  as  customers  with  product- 
specific  service  or  support  issues. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  customer 
and  key  contact  name,  mail  and  e-mail 
address,  phone  and/or  fax  number; 
customer  ID(s);  title,  role,  and 
employment  status;  company  name, 
location,  type  and  URL;  vendor  and/or 
contractor  information. 

2.  Identity  verification  information: 
Last  four  digits  of  Social  Seciu-ity 
Number  (SSN),  usemame  and/or 
password,  D-U-N-S  Number,  mailer  ID 
number,  publisher  ID  number,  security 
level  and  clearances,  and  business 
customer  number. 

3.  Product  and/or  service  use 
information:  Product  and/or  service 
type,  product  numbers,  technology 
specifications,  quantity  ordered,  logon 
and  product  use  dates  and  times,  case 
number,  pickup  number,  article 
number,  and  ticket  number. 

4.  Payment  information:  Credit  and/or 
debit  card  number,  type,  and  expiration 
date;  billing  information;  checks,  money 
orders,  or  other  payment  method. 

5.  Customer  preferences:  Drop  ship 
sites  and  media  preference. 

6.  Service  inquiries  and 
correspondence:  Contact  history;  nature 
of  inquiry,  dates  and  times,  comments, 
status,  resolution,  and  Postal  Service 
personnel  involved. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401,  403.  and  404. 

PURPOSE(S): 

1 .  To  enable  review  and  response 
services  for  customer  inquiries  and 
concerns  regarding  the  Postal  Service 
and  its  products  and  services. 

2.  To  ensure  that  customer  accoimts 
and  needs  are  attended  to  in  a  timely 
manner. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  iCLUOMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POUOES  ANO  PRACTICES  FOR  STOMNQ, 
RETRCVMG,  ACCESSMQ,  RETAMMQ,  ANO 
OtSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 
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retrievabmjty: 

By  customer  name,  customer  ID(s). 
mail  or  e-mail  address,  phone  number, 
customer  account  number,  case  number, 
article  number,  pickup  number,  and  last 
four  digits  of  SSN,  ZIP  Code,  or  other 
customer  identifier. 

SAFEGUARDS: 

Paper  records,  computers,  and 
computer  Storage  tapes  and  disks  are 
maintained  in  controlled-access  areas  or 
under  general  supervision  of  program 
personnel.  Computers  are  protected  by  a 
cipher  lock  system,  card  key  system,  or 
other  physical  access  control  methods. 
Computer  systems  are  also  protected 
with  an  installed  security  software 
package,  computer  logon  identifications, 
and  operating  system  controls  including 
access  controls,  terminal  and  use 
identifications,  and  file  management. 
Online  data  transmissions  are  protected 
by  encryption. 

Access  to  these  records  is  limited  to 
authorized  personnel,  who  must  be 
identified  with  a  badge.  Contractors 
must  provide  similar  protection  subject 
to  a  security  compliance  review  by  the 
Postal  Inspection  Service. 

retention  AND  DISPOSAL: 

Customer  care  records  for  usps.com 
products  are  retained  for  90  days. 
Records  related  to  1-800-ASK-USPS, 
Delivery  Confirmation  service.  Special 
Services,  and  international  call  centers 
are  retained  for  1  year.  Customer 
complaint  records  are  retained  for  3 
years.  Business  Service  Network  records 
are  retained  for  5  years. 

Other  records  are  retained  for  2  years 
after  resolution  of  the  inquiry. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Vice  President  and  Consumer 
Advocate,  United  States  Postal  Service, 
475  L'Enfant  Plz.  SW.,  Washington  IX! 
20260-2200. 

notification  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  to  the  system  manager  in 
writing.  Inquiries  should  include  name, 
address,  and  other  identifying 
information. 

record  access  procedures: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 


contesting  record  procedures: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

record  source  categories: 
Customers. 

USPS  540.000 

SYSTEM  NAME: 

Customer  Delivery  Instructions. 

SYSTEM  location: 

Postal  Service  Headquarters, 
Prohibitory  Order  Processing  Center, 
districts.  Information  Systems  Service 
Centers  (ISSC),  and  Post  Offices. 

categories  of  individuals  covered  BY  THE 

system: 

1.  Customers  requesting  delivery  of 
mail  through  an  agent  and  the  agent  to 
whom  the  mail  is  to  be  delivered. 

2.  Customers  who  are  visually 
disabled  and  cannot  use  or  read 
conventionally  printed  material  and 
who  are  receiving  postage-fr«e  service  in 
their  delivery  areas. 

3.  Customers  whose  mailboxes  do  not 
comply  with  Postal  Service  standards 
and  regulations. 

4.  Customers  who  elect  to  have  their 
name  and  address,  or  the  name  and 
address  of  their  children  under  19  years 
of  age  or  a  deceased  spouse,  placed  on 
the  list  of  individuals  who  do  not  want 
to  receive  sexually  oriented 
advertisements  through  the  mail. 

categorcs  of  records  in  the  system: 

1.  Customer  information:  name, 
address,  phone  number,  customer  ID(s), 
signature,  application  number,  names 
and  birthdates  of  children  under  19; 
reports  of  mailbox  irregularities  and 
date;  postmaster  signature. 

2.  Verification  information: 
photocopies  of  IDs,  customer  name, 
address,  signature,  statement  bom 
competent  authority  as  being  visually 
impaired. 

3.  Agency  information:  agent  name, 
address,  signature,  and  phone  number. 

autwnvty  for  maintenance  of  the  system: 

39  U.S.C.  401,  403,  404,  3010,  and 
3403. 

purpose(s): 

1.  To  provide  for  efficient  and  secure 
mail  delivery  services. 

2.  To  permit  authorized  delivCTy  of 
mail  to  the  addressee's  agent. 

3.  To  enable  the  efficient  processing 
of  mail  for  visually  disabled  customers. 

4.  To  protect  customers  from  mail 
fraud  and  identity  theft. 

5.  To  maintain  a  list,  available  to 
mailers  of  sexually  oriented 
advertisements  (SOAs)  of  individuals 


desiring  not  to  receive  such  matter 
through  the  mail. 

routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposes  of  such  uses: 

In  addition  to  the  standard  routine 
uses  for  customer-related  systems,  the 
following  additional  routine  use  also 
applies: 

Information  may  be  disclosed  for  the 
purpose  of  identifying  an  address  as  an 
address  of  an  agent  to  whom  mail  is 
delivered  on  behalf  of  other  persons. 
This  routine  use  does  not  authorize  the 
disclosure  of  the  identities  of  persons  on 
behalf  of  whom  agents  receive  mail. 

All  routine  uses  are  subject  to  the 
following  exception: 

Information  concerning  an  individual 
who  has  filed  an  appropriate  protective 
court  order  with  the  postmaster  will  not 
be  disclosed  under  any  of  the  general 
routine  uses  except  pursuant  to  the 
order  of  a  court  of  competent 
jurisdiction. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 

retrievabnjty: 

By  customer  name,  address,  and 
application  number,  or  by  customer 
ID(s). 

SAFEGUARDS: 

Records  are  kept  in  file  cabinets  or 
computer  Storage  with  access  limited  to 
those  individuals  whose  official  duties 
require  such  access.  Contractors  are 
subject  to  contract  controls  and 
unaimoimced  onsite  audits  and 
inspection  by  the  Postal  Inspection 
Service.  Automated  records  are  subject 
to  computer  center  access  controls. 

retention  and  disposal: 

Records  related  to  requests  not  to 
receive  sexually  oriented 
advertisements  are  retained  for  up  to  5 
years  after  request. 

Other  records  are  retained  for  1  year 
from  the  date  the  customer  relocates, 
cancels  an  order,  corrects  a  cited 
mailbox  irregularity,  or  terminates  the 
special  instruction. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

system  MANAQEn(S)  ANO  ADDRESS: 

For  SOA  records:  Vice  President. 
Pricing  and  Classification.  United  States 
Postal  Service,  1735  N  Lynn  Street, 
Arlington,  VA  22209. 

For  other  delivery  records:  Vice 
President,  DeliveFy  and  Retail,  United 
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States  Postal  Service,  475  L'Enfant  Plz. 
SW.,  Washington.  DC  20260. 

NOTIFICATION  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  pertaining  to  mail  delivery 
by  agents,  noncompliant  mailboxes,  or 
with  regard  to  free  matter  for  the 
visually  disabled,  must  address 
inquiries  to  their  local  postmasters. 
Customers  should  include  name, 
address,  and  other  identifying 
information. 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  pertaining  to  requests  not  to 
receive  sexually  oriented  advertising 
must  address  inquiries  to  the  system 
manager.  Customers  should  include 
name,  address,  application  number,  and 
the  date  of  filing,  if  applicable. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers;  cosigners  of  the  request 
for  delivery  of  mail  through  an  agent; 
medical  personnel  or  other  competent 
authorities;  and  Postal  Service 
personnel. 

USPS  550.000 

SYSTEM  NAME: 

Auction  Files. 

SYSTEM  LOCATION: 

Postal  Service  Mail  Recovery  Centers, 
hiformation  Systems  Service  Centers 
(ISSC),  participating  Post  Offices,  and 
contractor  sites. 

CATEGORIES  Of  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Customers  who  participate  in  or 
request  information  about  Postal  Service 
auctions. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

1.  Customer  Information:  Name, 
customer  ID(s),  mail  and  e-mail  address, 
and  phone  number. 

2.  Payment  information:  Online 
transaction  information,  credit  and/or 
debit  card  number,  type,  and  expiration 
date;  check,  or  money  order. 

3.  Customer  feedback:  Means  of 
referral. 

AUTHORITY  FOR  MAMTENANCE  Of  THE  SYSTEM: 
39  U.S.C.  401,  403,  and  404. 


PURPOSE(S): 

1.  To  maintain  a  list  of  names  and 
addresses  of  customers  participating  in 
or  requesting  information  about 
auctions. 

2.  To  accurately  process  delivery  and 
payment. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 

RETRIEVABILrrY: 

By  customer  name,  customer  [D(s),  or 
other  identifier. 

SAFEGUARDS: 

Paper  records  and  disks  are  kept  in 
locked  cabinets.  Online  data  is 
password  protected. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  up  to  1  year 
after  entry. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Vice  President  and  Consumer 
Advocate,  United  States  Postal  Service, 
475  L'Enfant  Plz.  SW.,  Washington,  DC 
20260. 

NOTIFICATION  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  must  address  inquiries  to 
the  postmaster  of  the  participating  Post 
Office,  or  to  the  system  manager  for 
online  auctions.  Inquiries  must  contain 
full  name,  address,  and  other 
identifying  information. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  euid 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 
Customers. 

USPS  560.000 

SYSTEM  NAME: 

Financial  Transactions. 


SYSTEM  LOCATION: 

Postal  Service  Headquarters; 
Information  System  Service  Centers; 
Accounting  Service  Centers;  anti-money 
laundering  support  group;  and 
contractor  sites. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1 .  Customers  who  use  online  payment 
or  funds  transfer  services. 

2.  Customers  who  file  claims  or  make 
inquiries  related  to  online  payment 
services,  funds  transfers,  money  orders, 
and  stored- value  cards. 

3.  Customers  who  purchase  funds 
transfers  or  stored-value  cards  in  an 
amount  of  $1000  or  more  per  day,  or 
money  orders  in  an  amount  of  $3000  or 
more  per  day,  or  who  purchase  or 
redeem  any  such  services  in  a  manner 
requiring  collection  of  information  as 
potential  suspicious  activities  imder 
anti-money  laundering  requirements. 
Recipients  of  funds  transfers  and  the 
beneficiaries  of  funds  fi'om  money 
orders  totaling  $10,000  in  one  day. 

CATEGORCS  Of  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Name, 
customer  ID(s),  mail  and  e-mail  address, 
telephone  number,  occupation,  type  of 
business,  and  customer  history. 

2.  Identity  verification  information: 
Date  of  birth,  username  and/or  ID, 
password.  Social  Security  Number 
(SSN)  or  tax  ID  number,  and  driver's 
license  number  (or  other  type  of  ID  if     ■ 
driver's  license  is  not  available,  such  as 
Alien  Registration  Number,  Passport 
Number,  Military  ID,  Tax  ID  Number). 
(NOTE:  For  online  payment  services, 
SSNs  are  collected,  but  not  retained,  in 
order  to  verify  ID.) 

3.  Billers  registered  for  online 
payment  services:  biller  name  and 
contact  information,  bill  detail,  and  bill 
summaries. 

4.  Transaction  information:  Name, 
address,  and  phone  number  of 
purchaser,  payee,  and  biller;  amount, 
date,  and  location;  credit  and/or  debit 
card  number,  type,  and  expiration; 
sales,  refunds,  and  fees;  type  of  service 
selected  and  status;  sender  and  recipient 
bank  account  and  routing  number;  bill 
detail  and  summaries;  transaction 
number,  serial  number,  and/or  reference 
number  or  other  identifying  number, 
pay  out  agent  name  and  address;  type  of 
payment,  currency,  and  exchange  rate; 
Post  Office  information  such  as  location, 
phone  nimiber,  and  terminal;  employee 
ID  numbers,  license  number  and  state, 
and  employee  comments. 

5.  Information  to  determine  credit- 
worthiness: period  at  current  residence, 
previous  address,  emd  period  of  time 
with  same  phone  number. 
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6.  Information  related  to  claims  and 
inquiries:  name,  address,  phone 
number,  signature,  SSN,  location  where 
product  was  purchased,  date  of  issue, 
amount,  serial  number,  and  claim 
number. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

39  U.S.C.  401,  403,  and  404  and  31 
U.S.C.  5318.  5325.  5331  and  7701. 

PURPOSE(S): 

1.  To  provide  financial  products  and 
services. 

2.  To  respond  to  inquiries  and  claims 
related  to  financial  products  and 
services. 

3.  To  fulfill  requirements  of  anti- 
money  laundering  statutes  and 
regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

The  Standard  routine  uses  for 
customer-related  systems  apply.  Legally 
required  disclosures  to  agencies  for  law 
enforcement  purposes  include 
disclosures  of  information  relating  to 
money  orders,  funds  transfers,  and 
stored-value  cards  as  required  by  anti- 
money  laundering  statutes  and 
regulations. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINWG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  database,  cotnputer 
storage  media,  microfiche,  and  paper. 

retrievabiuty: 

For  online  payment  and  funds 
transfer  services,  information  is 
retrieved  by  customer  name,  customer 
ID(s),  transaction  number,  or  address. 

Claim  information  is  retrieved  by 
name  of  purchaser  or  payee,  claim 
number,  serial  number,  transaction 
number,  check  number,  customer  ID(s). 
or  ZIP  Code. 

Information  related  to  anti-money 
laundering  is  retrieved  by  customer 
name;  SSN;  alien  registration,  passport, 
or  driver's  license  number;  serial 
number;  transaction  number;  ZIP  Code; 
transaction  date;  data  entry  operator 
number;  and  employee  comments. 

SAFEGUARDS: 

Paper  records,  computers,  and 
computer  storage  tapes  and  disks  are 
maintained  in  controlled-access  areas  or 
under  general  supervision  of  program 
personnel.  Computers  are  protected  by  a 
cipher  lock  system,  card  key  system,  or 
other  physical  access  control  methods. 
Computer  systems  are  also  protected 
with  an  installed  security  software  . 
package,  computer  logon  identifications. 


and  operating  system  controls  including 
access  controls,  terminal  and  use 
identifications,  and  file  management. 
Online  data  transmissions  are  protected 
by  encryption. 

Access  to  these  records  is  limited  to 
authprized  personnel.  Contractors  must 
provide  similar  protection  subject  to 
contract  controls  and  a  security 
compliance  review  by  the  Postal 
Inspection  Service. 

RETENTION  AND  DISPOSAL: 

Summary  records,  including  bill  due 
date,  bill  amoimt,  biller  information, 
biller  representation  of  account  number, 
and  the  various  statiis  indicators,  are 
retained  for  2  years  from  the  date  of 
processing. 

For  funds  transfers,  transaction 
records  are  retained  for  3  years. 

Records  related  to  claims  are  retained 
for  up  to  3  years  bom  date  of  final 
action  on  the  claim. 

Forms  related  to  fulfillment  of  anti- 
money  laundering  requirements  are 
retained  for  5  years  fi-om  the  end  of  the 
calendar  quarter  in  which  they  were 
created. 

Related  automated  records  are 
retained  for  the  same  5-year  period  and 
purged  from  the  system  quarterly  after 
the  date  of  creation. 

Enrollment  records  related  to  online 
payment  services  are  retained  for  7 
years  after  the  subscriber's  account 
ceases  to  be  active  or  the  service  is 
cancelled. 

Account  banking  records,  including 
payment  history.  Demand  Deposit 
Accoimt  (DDA)  number,  and  routing 
number,  are  retained  for  7  years  from 
the  date  of  processing. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Financial  Officer  and  Executive 
Vice  President,  United  States  Postal 
Service.  475  L'Enfant  Plz.  SW.. 
Washington,  DC  20260. 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N.  Lynn  St.,  Arlington, 
VA  22209. 

NOTIFICATION  PROCEDURE: 

For  online  payment  services,  funds 
transfers,  and  stored-value  cards, 
individuals  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  must  address  inquiries  in 
writing  to  the  Chief  Marketing  Officer. 
Inquiries  must  contain  name,  address, 
and  other  identifying  information,  as 
well  as  the  transaction  nimiber  for  funds 
transfers. 

For  money  order  claims  and  anti- 
money  laundering  documentation. 


inquiries  should  be  addressed  to  the 
Chief  Financial  Officer.  Inquiries  must 
include  name,  address,  or  other 
identifying  information  of  the  purchaser 
(such  as  driver's  license.  Alien 
Registration  Number,  Passport  Number, 
etc),  and  serial  or  transaction  number. 
Information  collected  for  anti-money 
laundering  purposes  will  only  be 
provided  in  accordance  with  Federal 
anti-money  laundering  laws  and 
regulations. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTVilG  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers,  recipients,  financial 
institutions,  and  Postal  Service 
employees. 

USPS  570.100 

SYSTEM  NAME: 

Trust  Funds  and  Transaction  Records. 

SYSTEM  LOCATION: 

Postal  Service  Headquarters 
Marketing;  Information  Systems  Service 
Centers  (ISSC);  district  offices;  Post 
Offices;  and  detached  mailing  units. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customers  who  are  users  of  trust  fund 
payment  accounts. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Customer 
and  key  contact  name,  mail  and  e-mail 
address,  phone  and  fax  number(s);  D- 
U-N-S  Number;  customer  ID(s), 
ta}(payer  ID  nimiber. 

2.  Transactional  information:  Permit 
authorizations  and  numbers,  postage 
paid,  postage  class  transaction  dates, 
volume,  weight,  and  revenue  of  mailing, 
postage  indicium  created,  estimated 
annual  postage,  percent  by  mailing  type, 
type  of  user,  mailing  data  files  including 
Postal  Service  location  where  the  mail 
was  entered. 

3.  Information  necessary  for 
processing  electronic  payments:  Bank 
name,  contact  name,  bank  address  and 
telephone  number,  bank  account 
number,  bank  transit  ABA  number, 
voided  check,  credit  and/or  debit  card 
number,  type,  and  nxpiration  date; 
Automated  Clearing  House  (ACH) 
information. 
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AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
39  U.S.C.  401,  403,  and  404. 

PURPOSE(S): 

1.  To  establish  and  maintain  trust 
fund  accounts  and  process  payments. 

2.  To  ensure  revenue  protection. 

3.  To  provide  information  and 
updates  to  users  of  these  accounts. 

4.  To  enhance  understanding  and 
fulBllment  of  customer  needs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POUCIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  database,  computer 
Storage  media,  and  paper. 

retrievabhjty: 

By  customer  name  or  customer  ID(s), 
account  number,  and/or  address. 

SAFEGUARDS: 

Paper  records,  computers,  and 
computer  Storage  tapes  and  disks  are 
maintained  in  controlled-access  areas  or 
under  general  supervision  of  program 
personnel.  Computers  are  protected  by  a 
cipher  lock  system,  card  key  system,  or 
other  physical  access  control  methods. 
Computer  systems  are  also  protected 
with  an  installed  security  software 
package,  computer  logon  identifications, 
and  operating  system  controls  including 
access  controls,  terminal  and  use 
identifications,  and  file  management. 
Online  data  transmissions  are  protected 
by  encryption. 

Access  to  these  records  is  limited  to 
authorized  personnel,  who  must  be 
identified  with  a  badge.  Contractors 
must  provide  similar  protection  subject 
to  contract  controls  and  a  security 
compliance  review  by  the  Postal 
Inspection  Service. 

RETENTION  AND  DISPOSAL: 

ACH  records  are  retained  for  up  to  2 
years. 

Other  records  in  this  system  are 
retained  for  up  to  4  years  after  the 
relationship  ends. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N  Lynn  St.,  Arlington  VA 
22209. 

NOTIFICATION  PROCEDURE: 

To  access  Permit  records,  customers 
must  make  a  written  request  to  their 


local  postmaster.  Correspondence  must 
include  name,  address,  account  number, 
company  name,  mailing  location,  and  a 
clear  description  of  the  issue. 

To  access  all  other  records,  customers 
must  make  a  written  request  to  the 
system  manager.  Correspondence  must 
include  name,  address,  account 
numbers,  and  other  identifying 
information. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
,  Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 

USPS  570.200 

SYSTEM  NAME: 

Meter  Postage  and  PC  Postage 
Customer  Data  and  Transaction  Records. 

SYSTEM  LOCATION: 

Postal  Service  Headquarters 
Marketing,  Postal  Service  facilities. 
Information  Systems  Security  Centers 
(ISSC).  and  partner  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Postage  evidencing  system  users. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  customer 
ID(s),  contact  name,  address,  and 
telephone  number;  company  name;  and 
change  of  address  information. 

2.  Identification  information:  Business 
customer  number,  license  number,  date 
of  license  issuance,  device  ID  number, 
device  model  number,  and  certificate 
serial  number. 

3.  Business-specific  information: 
Estimated  annual  postage  and  annual 
percentage  of  mail  by  type,  type  of 
usage,  and  primary  business  fiinction. 

4.  Transactional  information:  Post 
Office  where  mail  is  entered;  number, 
amount,  and  date  of  postage  purchases; 
ascending  and  descending  register 
values;  amount  of  unused  postage 
refunded;  contact  telephone  number; 
destinating  five-digit  ZIP  Code,  date, 
and  rate  category  of  each  indicium 
created;  and  transaction  documents. 

5.  Financial  information:  Credit  and/ 
or  debit  card  number,  type,  expiration 
date,  and  transaction  number;  check  and 
electronic  fund  transfer  information: 
Automated  Clearing  House  (ACH) 
information. 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401,  403,  and  404. 

PURPOSE(S): 

1 .  To  enable  responsible 
administration  of  postage  evidencing 
system  activities. 

2.  To  enhance  understanding  and 
fulfillment  of  customer  needs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOmG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  standard  routine 
uses  for  customer-related  systems,  the 
following  additional  routine  use  also 
applies: 

The  name  and  address  of  the  holder 
of  a  postage  meter  license  authorizing 
use  of  a  postage  meter  printing  a 
specified  indicium  will  be  furnished  to 
any  person  provided  the  holder  is  using 
the  license  for  a  business  or  firm. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 

retrievabuty: 

By  customer  name  and  by  numeric 
file  of  postage  evidencing  systems  ID 
number,  by  customer  ID(s),  or  customer 
license  number. 

SAFEGUARDS: 

Paper  records  and  computer  Storage 
media  are  maintained  in  closed  file 
cabinets  in  secured  facilities. 
Automated  records  are  protected  by 
computer  password.  Information 
obtained  from  users  over  the  Internet  is 
transmitted  electronically  to  the  Postal 
Service  by  authorized  postage 
evidencing  system  providers  via  a 
virtual  private  network. 

RETENTION  AND  DISPOSAL: 

ACH  records  are  retained  for  up  to  2 
years.  Records  of  payment  are  retained 
for  up  to  7  years. 

Other  records  in  this  system  are 
retained  for  up  to  4  years  after  final 
entry  or  the  duration  of  the  license. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N  Lynn  St,  Arlington  VA 
22209. 

NOTIFICATION  PROCEDURE: 

Customers  wanting  to  know  if 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquires  in  writing  to:  Manager,  Postage 
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Technology  Management.  United  States 
Postal  Service,  1735  North  Lynn  St. 
Arlington  VA  22209. 

Inquiries  should  include  the 
individual's  name  as  it  appears  on  the 
postage  evidencing  system  license  and 
the  license  number. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers;  authorized  service 
providers  of  postage  evidencing 
systems;  and  Postal  Service  personnel. 

USPS  580.000 

SYSTEM  NAME: 

Post  Office  and  Retail  Services. 

SYSTEM  LOCATION: 

Postal  Service  Headquarters, 
Consumer  Advocate;  Information 
Systems  Service  Centers  (ISSC); 
Accounting  Service  Centers;  and  Postal 
Service  facilities,  including  Post  Offices 
(New  Jersey,  as  an  exception,  does  not 
store  passport  information  in  Post 
Offices),  international  claims  and 
inquiry  offices,  and  contractor  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Customers  who  apply  for  or 
purchase  products  and  services  at  Post 
Offices  or  other  retail  sites.  This 
includes  products  and  services  related 
to  passports.  Post  Office  boxes,  caller 
services,  and  self-service  equipment. 

2.  Senders  and  recipients  of  special 
mail  services. 

3.  Authorized  users  of  Post  Office 
boxes  and  caller  services. 

4.  Customers  with  inquiries  or  claims 
relating  to  special  mail  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

I        1.  Customer  information:  Name, 
customer  ID(s),  company  name,  phone 
number,  mail  and  e-mail  address,  record 
of  payment,  passport  applications  and  a 
description  of  passport  services 
rendered.  Post  Office  box  and  caller 
service  numbers. 

2.  Identity  verification  and  biometric 
information:  Driver's  license;  two  forms 
of  ID;  signature;  photographic  image  via 
self-service  equipment;  fingerprints, 
date  of  birth,  and  Social  Security 
Numbers  (SSNs)  as  required  for 
passports  by  the  State  Department. 


3.  Recipient  information:  Name, 
address,  and  signature. 

4.  Names  and  addresses  of  persons 
authorized  to  access  a  Post  Office  box  or 
caller  service. 

5.  Claim  and  inquiry  information: 
Mailer  and  addressee  name,  mail  and  e- 
mail  address,  and  phone  number; 
claimant  SSN  and  signature;  claim  or 
inquiry  description,  number,  and  status. 

6.  Payment  information:  Credit  and/or 
debit  card  number,  type,  and  expiration 
date. 

7.  Product  information:  Article 
number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401,  403,  404.  and  411;  22 
U.S.C.  214;  and  31  U.S.C.  7701. 

PURPOSE(S): 

1.  To  enable  customers  to  apply  for 
and  purchase  nonfinancial  products  and 
services  at  Post  Offices  and  other  retail 
locations. 

2.  To  ensure  accurate  mail  delivery. 

3.  To  respond  to  inquiries  and  claims 
related  to  special  mail  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  standard  routine 
uses  for  customer-related  systems,  the 
following  additional  routine  uses  also 
apply  with  the  exception  noted  below: 

a.  Disclosure  of  boxholder 
information  may  be  made  to  a  federal, 
state,  or  local  government  agency  upon 
prior  written  certification  that  the 
information  is  required  for  the 
performance  of  its  duties.  A  copy  of  PS 
Form  1093.  Application  for  Post  Office 
Box  or  (Jailer  Service,  may  be  furnished. 

b.  The  name  or  address  of  the  holder 
of  a  Post  Office  box  may  be  disclosed  to 
a  person  empowered  to  serve  legal 
process,  or  the  attorney  for  a  party  in 
whose  behalf  service  will  be  made,  or  a 
party  who  is  acting  pro  se,  on  receipt  of 
written  information  that  meets 
prescribed  certification  requirements.  A 
copy  of  PS  Form  1093  will  not  be 
furnished. 

c.  Disclosure  of  boxholder 
information  may  be  made,  on  prior 
written  certification  from  a  foreign 
govenunent  agency  citing  the  relevance 
of  the  information  to  an  indication  of  a 
violation  or  potential  violation  of  law 
and  its  responsibility  for  investigating  or 
prosecuting  such  violation,  anoonly  if 
the  address  is  (a)  outside  the  United 
States  and  its  territories,  and  (b)  within 
the  territorial  boundaries  of  the 
requesting  foreign  government.  A  copy 
of  PS  Form  1093  may  be  furnished. 

All  routine  uses  are  subject  to  the 
following  exception:  Information 


concerning  an  individual  boxholder 
who  has  filed  an  appropriate  protective 
court  order  with  the  postmaster  will  not 
be  disclosed  under  any  routine  use 
except  pursuant  to  the  order  of  a  court 
of  competent  jurisdiction. 

POLICIES  AND  PRACnCES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  comptiter 
Storage  media,  and  paper. 

RETRIEVABIUTY: 

By  name,  customer  ID(s),  ZIP  Code, 
article  number,  claim  number.  Post 
Office  box  or  caller  service  number, 
check  number,  or  debit  and/or  credit 
card  number. 

SAFEGUARDS: 

Paper  records,  computers,  and 
computer  Storage  tapes  and  disks  are 
maintained  in  controlled-access  areas  or 
under  general  supervision  of  program 
personnel.  Computers  are  protected  by  a 
cipher  lock  system,  card  key  system,  or 
other  physical  access  control  methods. 
Computer  systems  are  also  protected 
with  an  installed  security  software 
package,  computer  logon  identifications, 
and  operating  system  controls  including 
access  controls,  terminal  and  use 
identifications,  and  file  management. 
Online  data  transmissions  are  protected 
by  encryption. 

Access  to  these  records  is  limited  to 
authorized  personnel,  who  must  be 
identified  with  a  badge.  Contractors 
must  provide  similar  protection  subject 
to  contract  controls  and  a  security 
compliance  review  by  the  Postal 
Inspection  Service. 

RETENTION  AND  DISPOSAL: 

Passport  applications  are  mailed  on 
the  day  of  acceptance  with  fees  and 
documentation.  Records  related  to 
passports  are  destroyed  after  4  months. 

Records  related  to  Special  Services  for 
domestic  and  International  Express  Mail 
are  retained  for  up  to  1  year.  Domestic 
and  international  Special  Services 
records  are  retained  for  2  years.  Records 
relating  to  Post  Office  boxes  and  caller 
services  are  retained  for  up  to  2  years 
after  the  customer  relationship  ends. 
Records  collected  via  self-service 
equipment  are  retained  for  up  to  2  years. 
Records  related  to  credit  and/or  debit 
card  transactions  are  retained  for  2 
years.  Records  related  to  inquiries  and 
claims  are  retained  for  up  to  3  years 
from  final  action  on  the  claim.  Records 
related  to  retail  transactions  are  retained 
for  up  to  5  years. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 
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SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N  Lynn  St..  Arlington.  VA 
22209. 

Senior  Vice  President,  Operations, 
United  States  Postal  Service.  475 
L'Enfant  Plz.  SW.,  Washington,  DC 
20260. 

NOTIFICATION  PROCEDURE: 

For  records  relating  to  Post  Office 
boxes,  caller  services,  self-service,  and 
passports,  inquiries  made  in  person 
must  be  made  by  the  subject  individual 
at  the  local  Post  Office.  Requestors  must 
identify  themselves  with  a  driver's 
license  or  military,  government,  or  other 
form  of  acceptable  identification.  (Note: 
for  passports,  inquiries  are  best  directed 
to  the  Department  of  State,  which 
maintains  the  original  case  file.) 

For  Special  Services,  information  can 
be  obtained  from  the  facility  where  the 
service  was  obtained,  or  can  be  accessed 
on  http://www.usps.com.  Inquiries 
should  include  name,  date  of  mailing, 
and  article  number.  For  Special  Services 
claims,  customers  can  write  a  letter, 
including  naine,  date  of  claim,  and 
claim  number,  to  the  head  of  the  facility 
where  the  claim  was  filed,  or  can  call 
888-601-9328. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEIXJRES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 
USPS  590.000 
SYSTEM  NAME: 

Sales,  Marketing,  Events,  and 
Publications. 

SYSTEM  LOCATION: 

Postal  Service  Headquarters 
Marketing  and  Public  Policy; 
Information  Systems  Service  Centers 
(ISSC);  National  Customer  Service 
Center;  Area  and  District  Postal  Service 
facilities;  Post  Offices;  and  contractor 
sites. 

CATEOORKS  OF  MOIVIOUALS  COVERED  BY  THE 
system: 

Customers  who  interact  with  Postal 
Service  sales  personnel,  respond  to 
direct  marketing  messages,  request 
publications,  respond  to  contests  and 


surveys,  and  attend  Postal  Service 
events. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1 .  Customer  information:  Customer 
and  key  contacts'  names,  mail  and  e- 
mail  addresses,  phone,  fax  and  pager 
numbers;  job  descriptions,  titles,  and 
roles;  other  neunes  and  e-mails  provided 
by  customers. 

2.  Identifying  information:  Customer 
ID{s),  D-U-N-S  Numbers,  Postal  Service 
account  numbers,  meter  numbers,  and 
signatiu«s. 

3.  Business  specific  information:  Firm 
name,  size,  and  years  in  business; 
number  of  employees;  sales  and  revenue 
information;  business  sites  and 
locations;  URLs;  company  age; 
industrial  classification  numbers;  use  of 
Postal  Service  and  competitors  products 
and  services;  types  of  customers  served; 
customer  equipment  and  services; 
advertising  agency  and  spending;  names 
of  Postal  Service  employees  serving  the 
firm;  and  calls  made. 

4.  Information  specific  to  companies 
that  act  as  suppliers  to  Postal  Service: 
Contract  start  and  end  dates,  contract 
award  number,  contract  value,  products 
and/or  services  sold  under  contract. 

5.  Information  provided  by  customers 
as  part  of  a  survey  or  contest. 

6.  Payment  information:  Credit  and/or 
debit  card  number,  type,  expiration 
date,  and  check  information;  and 
Automated  Clearing  House  (ACH) 
information. 

7.  Event  information:  Name  of  event; 
role  at  event;  itinerary;  and  membership 
in  a  PCC. 

8.  Customer  preferences:  Preferences 
for  badge  name  and  accommodations. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401.  403.  and  404. 

PURf>OSE(S): 

1.  To  understand  the  needs  of 
customers  and  improve  Postal  Service 
sales  and  marketing  efforts. 

2.  To  provide  appropriate  materials 
and  publications  to  customers. 

3.  To  conduct  registration  for  Postal 
Service  and  related  events. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRKVING,  ACCESSING,  RETAINING,  ANO 
OISPOSWIG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 


retrievabkjty: 

For  sales,  events,  and  publications, 
information  is  retrieved  by  customer 
name  or  customer  ID(s],  mail  or  e-mail 
address,  and  phone  number. 

For  direct  marketing,  information  is 
retrieved  by  Standard  Industry  Code 
(SIC)  or  North  American  Industry 
Classification  System  (NAISC)  number, 
and  company  name. 

SAFEGUARDS: 

For  sales,  events,  and  publications, 
paper  records  and  computer  Storage 
tapes  and  disks  are  maintained  in 
controlled-access  areas  or  imder  general 
supervision  of  program  persormel. 
Computers  containing  information  are 
located  in  controlled-access  areas  with 
personnel  access  controlled  by  a  cipher 
lock  system,  card  key  system,  or  other 
physical  access  control  method,  as 
appropriate.  Authorized  persons  must 
be  identified  by  a  badge.  Computer 
systems  are  protected  with  an  installed 
security  software  package,  computer 
logon  identifications,  and  operating 
system  controls  including  access 
controls,  terminal  and  user 
identifications,  and  file  management. 
Online  data  transmission  is  protected  by 
encrjrption. 

For  direct  marketing,  paper  records 
and  computer  Storage  tapes  and  disks 
are  maintained  in  controlled-access 
areas  or  under  general  scrutiny  of 
program/contractor  personnel.  Access  is 
controlled  by  logon  ID  and  password  as 
authorized  by  the  Marketing 
organization  via  secure  Web  site.  Within 
the  secured  Storage  facility,  authorized 
persons  must  be  identified  by  a  badge. 
Online  data  transmission  is  protected  by 
encryption. 

Contractors  must  provide  similar 
protections  subject  to  contract  controls 
and  a  security  compliance  review  by  the 
Postal  Inspection  Service. 

retention  and  disposal: 

Records  relating  to  organizations  and 
publication  mailing  lists  are  retained 
until  the  customer  ceases  to  participate. 
ACH  records  are  retained  for  up  to  2 
years.  Records  relating  to  direct 
marketing,  advertising,  and  promotions 
are  retained  for  5  years. 

Other  records  are  retained  for  3  years 
after  the  relationship  ends. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President,  United  States  Postal 
Service,  1735  N.  Lynn  St.,  Arlington  VA 
22209. 
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NOTIFICATION  PROCEDURE: 

For  information  pertaining  to  sales, 
inquiries  should  be  addressed  to:  Office 
of  Sales  Performance  Assessment  and 
Administration,  1735  N.  Lynn  St., 
Arlington,  VA  22209. 

Customers  wanting  to  know  if  other 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  Chief 
Marketing  Officer,  and  include  their 
name  and  address. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the 
NotificationProcedure  above  and  the 
Postal  Service  Privacy  Act  regulations 
regarding  access  to  records  and 
verification  of  identity  imder  39  CFR 
266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers,  Postal  Service  personnel,^ 
and  list  providers. 

USPS  600.000 

SYSTEM  NAME: 

Intematioucil  Services. 

SYSTEM  location: 

Postal  Service  Headquarters, 
Information  Systems  Service  Centers 
(ISSC),  and  Postal  Service  facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customers  shipping  to  or  bom 
intranational  locations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  customer 
name,  customer  ID(s),  and  contact 
information. 

2.  Name  and  address  of  senders  and 
addressees. 

3.  Information  pertaining  to  mailings: 
Contents,  order  number,  volume, 
destination,  weight,  origin,  and  type  of 
mailing. 

4.  Customer  barcode  scan  data. 

5.  Company  name;  contact  name,  title, 
and  phone  and  fax  number;  mail  and  e- 
mail  address;  after-hours  contact  name 
and  phone  number;  Tax  ID  number;     ^ 
Permit  account  number;  and  CAPS 
account  nimiber. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401,  403,  and  404. 

PUM>OSE(S): 

1.  To  provide  international  mailings 
and  business  services. 

2.  To  provide  Postal  Service  scan  data 
to  customers  for  mail  tracking  purposes. 


3.  To  support  customized  mail 
agreements  with  international 
customers. 

4.  To  satisfy  reporting  requirements 
for  customs  purposes. 

ROUTINE  USES  OF  RECORDS  MAHfTAMED  IN  THE 
SYSTEM,  MCLUOMG  CATEGOflCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINWIG,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 

retrievability: 
By  customer  name,  ID  number(s). 

SAFEGUARDS: 

Paper  records  and  computer  Storage 
tapes  and  disks  are  maintained  in 
controlled-access  areas  or  under  general 
supervision  of  program  personnel. 
Hardware  is  stored  in  secure  cabinets 
and  hardcopy  materials  are  stored  in 
locked  Storage  cabinets.  Data  is  firewall 
protected  and  accessible  by  the 
customer  by  usemame  and  password. 
Postal  Service  access  is  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  related  to  the  Pre-Customs 
Advisory  System  are  retained  for  5  years 
and  then  erased,  according  to  the 
requirements  of  domestic  and  foreign 
Customs  services. 

Other  records  are  retained  for  3  years 
after  the  relationship  ends. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Vice  President,  International 
Business,  United  States  Postal  Service, 
1735  N  Lynn  St,  Arlington  VA  22209. 

NOTIFICATION  PROCEDURE: 

Customers  wanting  to  know  if  other 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager,  and  include  their  name  and 
address. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 


RECORD  SOURCE  CATEGORIES: 

Customers  and  Postal  Service 
personnel. 

USPS  610.000 

SYSTEM  NAME: 

Identity  and  Document  Verification 
Services. 

SYSTEM  LOCATION: 

Postal  Service  Marketing, 
Headquarters;  Information  Systems 
Service  Centers  (ISSC);  and  contractor 
sites. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Customers  who  apply  for  identity  and 
document  verification  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Customer  information:  Name, 
address,  customer  ID(s),  telephone 
number,  mail  and  e-mail  address,  date 
of  birth,  place  of  birth,  company  name, 
title,  role,  and  emplojrment  status. 

2.  Names  and  contact  information  of 
users  who  are  authorized  to  have  access 
to  data. 

3.  Verification  and  payment 
information:  Credit  and/or  debit  card 
information  or  other  accoimt  number, 
government  issued  ID  type  and  number, 
verification  question  and  answer,  and 
payment  confirmation  code.  (Note: 
Social  Security  Number  (SSN)  and 
credit  and/or  debit  card  information  are 
collected,  but  not  stored,  in  order  to 
verify  ID.) 

4.  Biometric  information  including 
fingerprint,  photograph,  height,  weight, 
and  iris  scans.  (Note:  Information  may 
be  collected,  secured,  and  returned  to 
customer,  but  not  stored.) 

5.  Digital  certificate  information: 
Customer's  public  key(s),  certificate 
serial  numbers,  distinguished  name, 
effective  dates  of  authorized  certificates, 
certificate  algorithm,  date  of  revocation 
or  expiration  of  certificate,  and  Postal 
Service-authorized  digital  signature. 

6.  Transaction  information:  clerk 
signature;  product  use  and  inquiries, 

7.  Electronic  information  related  to 
encrypted  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401,  403,  and  404. 

PURPOSE(S): 

1.  To  provide  services  related  to 
identity  and  document  verification 
services. 

;2.  To  issue  and  manage  public  key 
certificates  and/or  electronic  postmarks. 

3.  To  provide  secure  mailing  services. 
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nOUTINE  USES  OF  RECORDS  MAWTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGSORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  standard  routine  uses  for 
customer-related  systems  apply. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVrNG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases,  computer 
Storage  media,  and  paper. 

RETRtEVABILmr: 

By  customer  name,  customer  ID(s>, 
distinguished  name,  certificate  serial 
number,  receipt  number,  and 
transaction  date. 

SAFEGUARDS: 

For  public  keys,  hardcopy  records  and 
computer  records  are  stored  in  a 
building  with  access  controlled  by 
guards  and  room  access  controlled  by 
card  readers.  Information  in  the 
database  is  protected  by  a  security 
architecture  of  several  levels  that 
includes  an  asynchronous  gateway, 
network  firewall,  operating  security 
system,  and  database  software  security 
architecture.  Internal  access  to  the 
database  is  limited  to  the  system 
administrator,  database  administrator, 
and  designated  support  personnel.  Key 
pairs  are  protected  against  cryptanalysis 
by  encrypting  the  private  key  and  by 
using  a  shared  secret  algorithm  to 
protect  the  encryption  key,  and  the 
certificate  authority  key  is  stored  in  a 
separate,  tamperproof,  hardware  device. 
Activities  are  audited,  and  archived 
information  is  protected  from 
corruption,  deletion,  and  modification. 

For  authentication  services  and 
electronic  postmark,  electronic  data  is 
transmitted  via  secure  socket  layer  (SSL) 
encryption  to  a  secured  data  center. 
Computer  media  are  stored  within  a 
secured,  locked  room  within  the  facility. 
Access  to  the  database  is  limited  to  the 
system  administrator,  database 
administrator,  and  designated  support 
personnel.  Paper  forms  are  stored 
within  a  secured  area  within  locked 
cabinets. 

RETENTION  AND  DISPOSAL: 

Records  related  to  Pending  Public  Key 
Certificate  Application  Files  are  added 
as  received  to  an  electronic  database, 
moved  to  the  authorized  certificate  file 
when  they  are  updated  with  the 
required  data,  and  records  not  updated 
within  90  days  fi-om  the  date  of  receipt 
are  destroyed. 

Records  related  to  the  Public  Key 
Certificate  Directory  are  retained  in  an 
electronic  database,  are  consistently 
updated,  and  records  are  destroyed  as 
they  are  superseded  or  deleted. 


Records  related  to  the  Authorized 
Public  Key  Certificate  Master  File  are 
retained  in  an  electronic  database  for 
the  life  of  the  authorized  certificate. 

When  the  certificate  is  revoked,  it  is 
moved  to  the  certificate  revocation  file. 

The  Public  Key  Certificate  Revocation 
List  is  cut  off  at  the  end  of  each  calendar 
year  and  records  are  destroyed  30  years 
fi-om  the  date  of  cutoff. 

Records  may  be  retained  longer  with 
customer  consent  or  request. 

Other  records  in  this  system  are 
retained  for  7  years. 

Records  are  deleted  or  destroyed  at 
the  end  of  the  retention  period. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Chief  Marketing  Officer  and  Senior 
Vice  President.  United  States  Postal 
Service.  1735  N  Lynn  St,  Arlington  VA 
22209. 

NOTIFICATION  PROCEDURE: 

For  authentication  services,  electronic 
postmarks,  and  digital  certificates, 
inquiries  should  be  addressed  to: 

Manager.  Identity  and  Document 
Verification  Services,  United  States 
Postal  Service,  475  L'Enfant  Plz.  SW., 
Washington  DC  20260. 

Customers  wanting  to  know  if  other 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager,  and  include  their  name  and 
address. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Doc.  02-31386  Filed  12-13-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine' Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  67  FR  72711.  December 

6,  2002. 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW.. 

Washington.  DC. 


ANNOUNCEMENT  OF  CLOSED  MEETING: 

Additional  meeting. 

The  Securities  and  Exchange 
Commission  will  hold  an  additional 
closed  meeting  during  the  week  of 
December  9.  2002: 

An  additional  closed  meeting  will  be 
held  on  Thursday,  December  12,  2002  at 
2  p.m. 

Commissioner  Atkins,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  (9)(ii)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  12,  2002,  will  be: 

Formal  orders  of  investigation; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of 
injunctive  actions; 

Adjudicatory  matter;  and 

Litigation  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  December  11.  2002. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  02-31635  Filed  12-11-02;  4:32  pm) 
nujNO  cooc  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  December 
16,  2002: 

An  Open  Meeting  will  be  held  on 
Wednesday,  December  18,  2002,  at  10 
a.m.,  in  Room  1C30,  the  William  O. 
Douglas  Room,  and  a  Closed  Meeting 
will  be  held  on  Thursday,  December  19, 
2002,  at  2  p.m. 
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Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7).  (9)(B}  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  (9)(ii)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
December  18,  2002  will  be: 

1.  The  Commission  will  consider 
whether  to  adopt  exemptions  for  most 
standardized  options  ftova  provisions  of 
the  Securities  Act  of  1933  and  from  the 
registration  requirements  of  the 
Securities  Exchange  Act  of  1934.  The 
exemptions  would  ensure  comparable 
regulatory  treatment  of  standardized 
options  and  security  futures  products. 

2.  The  Commission  will  consider 
proposing  new  rules  and  rule 
amendments  to  implement  (a)  the 
mandated  electronic  filing  of  reports 
required  to  be  filed  by  officers,  directors 
and  principal  security  holders  under 
section  16(a)  of  the  Securities  Exchange 
Act  of  1934;  and  (b)  Web  site  posting  of 
such  reports  by  issuers,  both  of  which 
are  required  by  section  16(a)(4)  of  the 
Exchange  Act.  as  amended  by  section 
403  of  the  Sarbanes-Oxley  Act  of  2002. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 
December  19,  2002  will  be: 

Formal  orders  of  investigation; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of  injunctive 
actions;  and 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  whaf,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202)      • 
942-7070. 

Dated:  December  11,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-31657  Filed  12-12-02;  11:28 

am] 
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Of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stocic  Exchange,  Inc.  Relating 
to  Its  Solely  Listed  Issue  Credit 

December  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-42  thereunder, 
notice  is  hereby  given  that  on  November 
1,  2002,  the  Boston  Stock  Exchange,  Inc. 
("BSE")  submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  BSE.  On 
December  3.  2002.  the  BSE  filed 
Amendment  No.  1  to  the  proposal  with 
the  Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  the 
portion  of  its  Floor  Operations  Fee 
Schedule  that  pertains  to  solely  listed 
issue  credit. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  BSE  and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
BSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  BSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  Aost  significant 
aspects  of  such  statements. 


■  15  U.S.C  78s(b)(l). 

M7CFR24ai9b-4. 

^  See  letter  from  John  A.  Boese,  Assistant  Vice 
President,  BSE.  to  Nancy  Sanow,  Assistant  Director, 
Division  of  Market  Regulation,  Commission,  dated 
December  2,  2002  ("Amendment  No.  1").  which 
replaced  the  original  Form  19b-4  in  its  entirety.  In 
Amendment  No.  1,  the  BSE  made  technical 
corrections  to  Item  9  of  the  original  Form  19b-4  and 
to  the  Transaction  Fee  Schedule  provided  in 
Exhibit  2. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Floor  Operations 
Fee  Schedule  to  increase  its  Solely 
Listed  Issue  credit.  The  BSE  seeks  to 
increase  from  $25  to  $50  per  issue  the 
monthly  credit  it  offers  its  specialists  for 
trading  those  issues  that  are  only  listed 
on  the  BSE  ("Solely  Listed  Issues").  The 
BSE  believes  that  its  Solely  Listed  Issue 
program  is  an  integral  part  of  the 
products  wd  services  it  offers  its 
customers  and  proposes  this  increase  as 
a  way  to  assist  in  maintaining  the 
program. 

2.  Statutory  Basis  , 

The  BSE  believes  the  proposed  rule 
change  is  consistent  with  section  6  of 
the  Act*  in  general,  and  with  section 
6(b)(4)  of  the  Act  ^  in  particular,  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  its  issuers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  BSE  does  not  believe  that  the  . 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  BSE  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  BSE  believes  that  the 
proposal  establishes  or  changes  a  due, 
fee,  or  other  charge,  it  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)(2)  of 
Rule  19b-4''  thereunder.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  riile 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 


♦15  U.S.C.  78f 
MSU.S.C.  78f(b)(4). 
« 15  U.S.C.  78s{b)(3)(A). 
M7  CFR  240.19b-4{fM2). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2002-19  and  should  be 
submitted  by  January  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(PR  Doc.  02-31589  Filed  12-13-02;  8:45  am) 
BIUJNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46857;  File  No.  SR-CBOE- 
2002-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchange, 
Inc.  Proposing  to  Amend  Interpretation 
.01(bK2)  and  .05(dKii)  to  CBOE  Rule  5.3 
Which  Establish  the  Pricing  Criteria  for 
Securities  ttiat  Underlie  Options 
Traded  on  the  Exchange 

December  6.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),  ^  and  Rule  19b-4 
thereunder,  ^  notice  is  hereby  given  that 
on  October  11,  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 


»17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(bMl). 
2  17CFR240.19b-4. 


Ill  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  amend 
Interpretation  .01(b)(2)  and  .05(d)(ii)  to 
CBOE  Rule  5.3,  which  establish  the 
pricing  criteria  for  securities  that 
underlie  options  traded  on  the 
Exchange.  The  text  of  the  proposed  rule 
change  follows.  Additions  are  in  italics. 
Deleted  text  is  in  [brackets]. 
***** 

Chapter  V— Securities  Dealt  In 

***** 

Criteria  for  Underlying  Securities 
Rule  5.3 

(a)  Underlying  securities  in  respect  of 
which  put  or  call  option  contracts  are 
approved  for  listing  and  trading  on  the 
Exchange  must  meet  the  following 
criteria: 

(1)  The  security  must  be  duly 
registered  and 

(i)  Listed  on  a  national  securities 
exchange:  or 

(ii)  Traded  through  the  facilities  of  a 
national  securities  association  and 
reported  as  a  "national  market  system" 
("NMS")  security  as  set  forth  in  Rule 
llAa3-l  under  the  Securities  Exchange 
Act  of  1934;  and 

(2)  The  security  shall  be  characterized 
by  a  substantial  number  of  outstanding 
shares  which  are  widely  held  and 
actively  traded. 

(b)  In  addition,  the  Board  of  Directors 
shall  from  time  to  time  establish 
guidelines  to  be  considered  by  the 
Exchange  in  evaluating  potential 
underlying  securities  for  Exchange 
option  transactions.  There  are,  however, 
many  relevant  factors  which  must  be 
considered  in  arriving  at  such  a 
determination.  The  fact  that  a  particular 
security  may  meet  the  guidelines 
established  by  the  Board  does  not 
necessarily  mean  that  it  will  be 
approved  as  an  und^lying  sectirity. 
Further,  in  exceptional  circumstances 
an  underlying  security  may  be  approved 
by  the  Exchange  even  though  it  does  not 
meet  all  of  the  guidelines.  The  Exchange 
may  cilso  give  consideration  to 
maintaining  diversity  among  various 
industries  and  issuers  in  selecting 
underlying  securities. 

.  .  .  Interpretations  and  Policies: 

.01    The  Board  of  Directors  has 
established  guidelines  to  be  considered 


by  the  Exchange  in  evaluating  potential 
underlying  securities  for  Exchange 
option  transactions.  Absent  exceptional 
circumstances  with  respect  to 
Paragraphs  (a)(1)  or  (2),  or  (b)(1)  or  (2) 
listed  below,  at  the  time  the  Exchange 
selects  an  underlying  security  for 
Exchange  option  transactions,  the 
following  guidelines  with  respect  to  the 
issuer  shall  be  met. 

(a)  Guidelines  applicable  to  the  issuer 
of  the  security  are: 

(1)  There  are  a  minimum  of  7,000,000 
shares  of  the  underlying  security  which 
are  owned  by  persons  other  than  those 
required  to  report  their  stock  holdings 
under  Section  16(a)  of  the  Securities 
Exchange  Act  of  1934. 

(2)  There  are  a  minimum  of  2,000 
holders  of  the  underlying  security. 

(3)  The  issuer  is  in  compliance  with 
any  applicable  requirements  of  the 
Securities  Exchange  Act  of  1934. 

(b)  Guidelines  applicable  to  the 
market  for  the  security  are: 

(1)  Trading  volume  (in  all  markets  in 
which  the  underlying  security  is  traded) 
has  been  at  least  2,400,000  shares  in  the 
preceding  twelve  months. 

(2)  (A)  If  the  underlying  security  is  a 
"covered  security"  as  defined  under 
Section  18(b)(1)(A)  of  the  Securities  Act 
of  1933.  the  market  price  per  share  of 
the  underlying  security  has  been  at  least 
$3.00  for  the  previous  five  consecutive 
business  days  preceding  the  date  on 
which  the  Exchange  submits  a 
certificate  to  the  Options  Clearing 
Corporation  for  listing  and  trading.  For 
purposes  of  this  Interpretation 
.01(b)(2)(A),  the  market  price  of  such 
underlying  security  is  measured  by  the 
closing  price  reported  in  the  primary 
market  in  which  the  underlying  security 
is  traded. 

(B)  If  the  underlying  security  is  not  a 
"covered  security",  [Tjthe  market  price 
per  share  of  the  underlying  security  has 
been  at  least  $7.50  for  the  majority  of 
business  days  during  the  three  calendar 
months  preceding  the  date  of  selection, 
as  measured  by  the  lowest  closing  price 
reported  in  any  market  in  which  the 
underlying  security  traded  on  each  of 
the  subject  days. 

.02-.04,    No  Change. 

.05(aHc)    No  Change. 

(d)  In  the  case  of  a  Restructuring 
transaction  that  satisfies  either  or  both 
of  the  conditions  of  subparagraphs  (a)(1) 
or  (a)(2)  above  in  which  shares  of  a 
Restructure  Security  are  sold  in  a  public 
offering  or  pursuant  to  a  rights 
distribution: 

(i)  The  Exchange  may  assume  the 
satisfaction  of  one  or  both  of  the 
requirements  of  paragraphs  (a)(1)  and 
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(a)(2)  of  Interpretation  and  Policy  .01 
above  on  the  date  the  Restructure 
Security  is  selected  for  options  trading 
only  if:  (A)  The  applicable  conditions 
set  forth  in  clause  (i)  of  paragraph  (c) 
above  are  met  with  respect  to  whichever 
of  these  requirements  is  assumed  to  be 
satisfied,  or  (B)  the  condition  set  forth 
in  clause  (ii)  of  paragraph  (c)  above  is 
met,  in  either  case  subject  to  the 
limitations  stated  in  said  paragraph  (c). 

(ii)  The  Exchange  may  certify  that  the 
market  price  of  the  Restructure  Seciuity 
satisfies  the  requirement  of  paragraph 
(b)(2)  of  Interpretation  and  Policy  .01 
above  by  relying  on  the  market  price 
history  of  the  Original  Security  prior  to 
the  ex-date  for  the  Restructuring 
Transaction  in  the  maimer  described  in 
paragraph  (a)  above,  but  only  if  the 
Restructure  Security  has  traded  "regular 
way"  on  an  exchange  or  automatic 
quotation  system  for  at  least  five  trading 
days  immediately  preceding  the  date  of 
selection,  and  at  the  close  of  trading  on 
each  trading  day  preceding  the  date  of 
selection,  as  well  as  at  the  opening  of 
trading  on  the  date  of  selection  the 
market  price  of  the  Restructure  Seciuity 
was  at  least  $7.50,  or,  if  the  Restructure 
Security  is  a  Covered  Security,  as 
defined  in  paragraph  (b)(2)  of 
Interpretation  and  Policy  .01  above,  the 
market  price  of  the  Restructure  Security 
was  at  least  $3.00. 

(iii)  No  Chsmge. 

.06-.09    No  Change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepeu-ed  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

I     A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
pricing  requirement  for  securities  that 
i     underlie  options  traded  on  the  Exchange 
("underlying  security").  Currently, 
Interpretation  .01(b)(2)  to  CBOE  Rule  5.3 
requires  that  the  market  price  per  share 


of  any  underlying  security  must  be  at 
least  $7.50  for  the  majority  of  business 
days  during  the  three  calendar  months 
preceding  the  date  of  selection  of  an 
option  class,  as  measured  by  the  lowest 
closing  price  reported  in  any  market  in 
which  the  underlying  security  traded  on 
each  of  the  subject  days. 

The  Exchange  now  proposes  to  amend 
hiterpretation  .01(b)(2)  to  CBOE  Rule  5.3 
to  provide  that,  for  imderlying  securities 
that  are  deemed  Covered  Securities,  as 
defined  under  section  18(b)(1)(A)  of  the 
Securities  Act  of  1933  ("1933  Act"),^ 
the  closing  market  price  of  the 
imderlying  security  must  be  at  least 
$3.00  per  share  for  the  five  previous 
consecutive  business  days  prior  to  the 
date  on  which  CBOE  submits  an  option 
class  certification.  For  Underlying 
Securities  that  are  not  Covered 
Securities,  the  Exchange  states  that  the 
current  $7.50  price  per  share 
requirement  would  continue  to  apply. 

When  the  $7.50  price  requirement 
was  first  implemented,  the  listed 
options  market  was  in  its  infancy.  Now 
more  than  twenty-eigbt  years  after  the 
CBOE  first  started  trading  listed  options, 
the  Exchange  states  the  listed  options 
market  is  a  mature  market  with 
sophisticated  investors.  The  Exchange 
does  not  believe  that  this  particular 
criteria  serves  to  accomplish  its 
presumed  intended  purpose,  i.e.,  to 
prevent  the  proliferation  of  option 
classes  on  overlying  securities  that  lack 
liquidity  needed  to  maintain  fair  and 
orderly  markets.  The  Exchange  states 
that  it  now  seeks  to  move  away  from 
what  it  believes  is  a  paternalistic 
approach  to  listing  standards  and  allow 
the  desires  of  its  customers  and  the 
workings  of  the  marketplace  to 
determine  the  securities  on  which  the 
Exchange  will  list  options. 

In  determining  to  list  any  number  of 
new  option  classes,  the  Exchange  must 
ensure  that  its  own  systems  and  those 
of  the  Options  Price  Reporting 
Authority  ("OPRA")  have  the  capacity 
to  handle  the  potential  increased 
capacity  requirements.  Also,  due  to 
recent  trends  in  the  securities  markets, 
there  has  been  a  marked  increase  in  the 
number  of  underlying  securities  that, 
but  for  the  pricing  standard,  would 


'Section  18(b)(1)(A)  of  the  1933  Act  provides 
that,  "|a|  security  is  a  covered  security  if  such 
security  is — listed,  or  authorized  for  listing,  on  the 
New  York  Stock  Exchange  or  the  American  Stock 
Exchange,  or  listed,  or  authorized  for  listing,  on  the 
National  Market  System  of  the  Nasdaq  Stock  Market 
(or  any  successor  to  such  entities)  *  *  *"  15  U.S.C. 
77r(b)(l)(A).  The  term  Covered  Security,  for  the 
operation  of  proposed  amendments  to 
Interpretation  .01(b)(2)  to  CBOE  Rule  5.3  herein, 
would  not  include  those  securities  defined  under 
section  18(b)(1)(B)  of  the  1933  Act.  15  U.S.C. 
77r(b)(l)(B). 


Otherwise  qualify  for  options  listing  on 
the  Exchange.  The  Exchange  states  that 
changing  the  pricing  standard  to  the 
proposed  $3.00  market  price  per  share 
requirement  would  allow  the  Exchange 
to  evaluate  whether  to  list  options  on  a 
greater  number  of  classes  without 
compromising  investor  protection. 

The  Exchange  does  not  propose  to 
amend  any  of  the  other  criteria  in  CBOE 
Rule  5.3,  including  the  requirements 
that:  there  must  be  a  minimum  of 
7,000,000  shares  of  the  underlying 
security  owned  by  public  investors; 
there  must  be  a  minimum  of  2,000 
holders  of  the  underlying  security;  and, 
that  there  must  be  a  trading  volume  of 
at  least  2,400,000  shares  in  the 
preceding  twelve  months.  Additionally, 
by  requiring  the  Underlying  Security  to 
be  listed  on  the  New  York  Stock 
Exchange.  Inc.,  American  Stock 
Exchange  LLC  ("Amex"),  or  Nasdaq 
National  Market  System  ("Nasdaq"),'* 
the  Exchange  states  that  this  would 
ensure  that  the  underlying  security 
meets  the  highest  listing  standards  in 
the  securities  industry.  However,  if  the 
underlying  security  does  not  qualify  as 
a  Covered  Security,  the  $7.50  market 
price  per  share  standard  still  will  apply. 

The  Exchange  believes  that  the 
proposed  $3.00  market  price  per  share 
standard  is  also  consistent  with  the 
guideline  price  in  CBOE's  Delisting 
Criteria  Rule,"'  which  is  used  to 
determine  whether  an  underlying 
security  previously  approved  for 
Exchange  options  transactions  no  longer 
meets  the  requirements  for  the 
continuance  of  approval.  Interpretations 
and  Policies  .01(d)  and  .02  to  CBOE 
Rule  5.4  sets  a  $3  market  price  per  share 
as  the  threshold  for  determining 
whether  the  Exchange  may  continue 
listing  and  trading  options  on  an 
underlying  security  that  was  previously 
approved  for  options  trading  under 
CBOE  Rule  5.3.  As  long  as  a  $3.00 
standard  is  recognized  as  an  acceptable  . 
pricing  standard  for  options  trading, 
albeit  as  a  standard  for  continued 
listing,  the  Exchange  believes  that  the 
proposed  $3.00  should  be  the  threshold 
standard  for  initial  listing  standards  as 
well. 

The  Exchange  also  proposes,  as  a 
safeguard  against  price  manipulation, 
that  the  underlying  security  have  a 
closing  market  price  of  at  least  $3.00  per 
share  for  the  previous  five  consecutive 
business  days  preceding  the  date  on  , 
which  the  EScchange  submits  a 
certificate  to  the  Options  Clearing 
Corporation  for  listing  and  trading.  The 
market  price  of  such  underlying  security 


<See  15  U.S.C.  77r(b)(l)(A). 

3  See  Interpretation  .01  to  CBOE  Rule  S.4. 
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would  be  measured  by  the  closing  price 
reported  in  the  primary  market  in  which 
the  underlying  security  is  traded.  The 
Exchange  believes  that  a  "look  back" 
period  of  five  consecutive  days  would 
provide  a  sufficient  measure  of 
protection  from  any  attempts  to 
manipulate  the  market  price  of  the 
underlying  security. 

The  Excnange  also  believes  that  the 
proposed  rule  change  would  encourage 
the  delisting  of  inactive  option  classes, 
particularly  those  classes  in  which  the 
market  price  of  the  underlying  security 
is  below  $7.50.  Currently,  a  Designated 
Primary  Market  Maker  ("DPM")  on  the 
Exchange  to  whom  an  option  class  has 
been  allocated  may  be  reluctant  to  delist 
an  inactive  option  class  if  the  market 
price  of  the  underlying  security  is  below 
$7.50  because  once  delisted,  the 
Exchange's  current  initial  listing  criteria 
must  be  met  to  re-list  the  option  class, 
including  the  requirement  that  the 
market  price  per  share  of  the  underlying 
security  be  at  least  $7.50  for  the  majority 
of  business  days  during  the  preceding 
three  months.  The  Exchange  also  notes 
that  the  Commission  recently  granted 
CBOE  approval  to  list  additional  series 
on  an  option  class  even  though  the 
market  price  of  the  underlying  security 
is  below  $3,  provided  that  at  least  one 
other  options  exchange  trades  the  series 
to  be  added,  and  at  the  time  the  other 
options  exchange  added  that  series,  it 
met  the  requirements  to  add  new  series, 
including  the  $3  price  requirement/' 

The  proposed  $3  price  standard  and 
the  five-day  look-back  period  would 
provide  a  reliable  test  for  stability  and, 
at  the  same  time,  presents  a  more 
reasonable  time  period  for  qualifv'ing 
the  price  of  an  underlying  security.  The 
Exchange  further  believes  that  this 
proposed  abbreviated  qualification 
period,  in  combination  with  CBOE's 
existing  quarterly  delisting  program,^ 
would  contribute  to  reducing 
unnecessary  quote  traffic. 

Finally,  for  the  purposes  of 
consistency  within  CBOE  Rules,  the 
Exchange  proposes  to  amend 
Interpretation  and  Policy  .05(d)(ii)  to 
CBOE  Rule  5.3.  Currently,  Interpretation 
.05(cW(ii)  to  CBOE  Rule  5.3  provides  a 
method  to  certify  that  the  market  price 
of  a  Restructure  Security  satisfies  the 


'•  Sef  Securities  Exchange  Art  Release  No.  46501 
(September  16.  2002).  67  FR  59585  (September  23. 
2002)  (SR-<3OE-2002-52).  The  Exchange 
represents  that  these  rules  are  consistent  with 
similar  rules  regarding  listing  and  maintenance 
standards  of  the  Amex,  International  Securities 
Exchange.  Inc..  Pacific  Exchange.  Inc..  and  the 
Philadelphia  Stock  Exchange.  Inc. 

^CBOE  states  that  it  maintains  an  active  delisting 
program  which  requires  the  quarterly  delisting  of 
multiply  listed  option  classes  thai  do  not  trade 
more  than  20  contracts  per  day  on  the  Exchange. 


pricing  requirement  of  Interpretation 
and  Policy  .01(b)(2)  to  CBOE  Rule  5.3 
and  specifically  references  the  $7.50 
market  price  per  share.  In  order  to  make 
Interpretation  .05(d)(ii)  to  CBOE  Rule 
5.3 -consistent  with  the  pricing  standard 
change  to  Interpretation  .01(b)(2)  to 
CBOE  Rule  5.3,  the  amended  rule  would 
reflect  that  the  market  price  standard  for 
Restructure  Securities  also  shall  be 
reduced  from  $7.50  to  $3.00  as  long  as 
the  Restructure  Security  is  a  Covered 
Security. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
current  proposal  will  allow  the 
Exchange  to  provide  investors  with 
those  options  that  are  most  useful  and 
demanded  by  them  without  sacrificing 
any  investor  protection.  As  such,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act "  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  ^  in 
particular  in  that  it  will  promote  just 
and  equitable  principles  of  trade; 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system:  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tha^  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-62  and  should  be 
submitted  by  January  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-31550  Filed  12-13-02;  8:45  am] 
BILUNG  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46971 ;  File  No.  SR-CBOE- 
2002-67] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Amending  the  Margin  Rule  12.3  to 
Incorporate  Security  Futures 

Decemt)er  9,  2002. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
1,  2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
November  21,  2002,  the  CBOE  filed  an 


"  15  U.S.C.  78flb). 
"15U.S.C78f(bM5l. 


'» 17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.iab-«. 
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amendment  to  the  proposed  rule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
margin  rules  under  CBOE  Rule  12.3  to 
incorporate  security  futures.  Below  is 
the  text  of  the  proposed  rule  change,  as 
eimended.  Proposed  new  language  is 
italicized;  proposed  deletions  are 
bracketed. 


Chicago  Board  Options  Exchange, 
Incorporated 

Rules 


Chapter  XII 

Margins 

Rule  12.1     No  change 

Rule  12.2    Time  Margin  Must  Be 
Obtained 

(a)  Securities  Other  Than  Security 
Futures  Contracts.  The  amoimt  of  initial 
margin,  or  payment  in  respect  of  cash 
account  transactions,  required  by  this 
Rule  shall  be  obtained  as  promptly  as 
possible  and  in  any  event  within  one 
payment  period  as  defined  in  Section 
220.2  of  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System.  The  amount  of  maintenance 
margin  required  by  this  Rule  shall  be 
obtained  as  promptly  as  possible  and  in 
any  event  within  15  business  days. 

Rule  12.3    Margin  Requirements 

(a)  No  change 

(b)  Customer  Margin  Accounts — 
General  Rule.  Subject  to  the  exceptions 
set  forth  in  parts  (c)  and  (k)  hereof,  the 
minimum  amoimt  of  margin  which 
must  be  maintained  in  margin  accounts 
of  customers  having  positions  in 
securities  shall  be  as  follows: 

(1)  No  change 

(2)  No  change 
(c)-(e)  No  Change 

(f)  Market  maker  and  specialist 
accounts. 

(1)  Definitions.  For  purposes  of  this 
section  (f).  the  following  terms  shall 
have  the  meanings  specified  below. 

(A)  The  term  "related  instrument" 
within  an  option  class  or  product  group 


^  See  letter  from  Madge  M.  Hamilton.  Senior 
Attorney,  CBOE,  to  Theodore  R.  Lazo,  Senior 
Special  Counsel.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  20, 
2002  ("Amendment  No.  1 ").  Amendment  No.  1 
makes  technical  changes  to  the  proposed  rule  text. 


means  any  related  derivative  product, 
including  security  futures  contracts,  that 
meets  the  offset  level  requirements  for 
product  groups  under  Rule  15c3-l  of 
the  Exchalige  Act,  or  any  applicable  SEC 
staff  interpretations  or  no-action 
positions  (hereinafter  referred  to  as  SEC 
Rule  15c3-l). 

(B)  The  term  "product  group"  means 
two  or  more  option  classes,  related 
instnunents,  and  qualified  stock  baskets 
for  which  it  has  been  determined  that  a 
percentage  of  offsetting  profits  may  be 
applied  to  losses  in  the  determination  of 
net  capital  as  set  forth  in  SEC  Rule 
15c3-l. 

(C)  The  term  "option  class"  refers  to    ' 
all  option  contracts  covering  the  same 
underlying  instrument. 

(D)  The  term  "underlying  instrument" 
refers  to  long  and  short  positions 
covering  the  same  security,  or  a  security 
which  is  exchangeable  for  or  convertible 
into  the  underlying  security  within  a 
period  of  90  days.  The  term  underlying 
instrument  shall  not  be  deemed  to 
include  securities  options,  futiu^s 
contracts,  options  on  futures  contracts, 
security  futures  contracts,  qualified 
stock  baskets,  or  unlisted  instruments. 

(E)  The  term  "qualified  stock  basket" 
shall  have  the  meaning  as  defined  in 
SEC  Rule  15c3-l. 

(F)  The  term  "net  liquidating  equity" 
shall  mean  the  sum  of  positive  cash 
balances  and  long  securities  positions 
less  negative  cash  balances  and  short 
securities  positions  held  in  the 
accounts. 

(2)  The  following  positions  of 
members  may  be  carried  upon  a  margin 
basis  that  is  satisfactory  to  the  member 
and  the  canylng  broker  or  dealer: 

(A)  positions  in  which  the  member 
makes  a  market  and  permitted  offset 
transactions  as  defined  below[.l  and 

(B)  positions  in  security  futures 
contracts  that  qualify  for  exclusion  from 
the  margin  requirements  of  SEC  and 
Commodity  Futures  Trading 
Commission  ("CFTC")  regulations 
pursuant  to  SEC  Rule  400(c)(2)(v)  under 
the  Exchange  Act  and  CFTC  Rule 

4 1 .42(c)(2)(v),  and  any  permitted  offset 
transactions  designated  by  the  exchange 
or  association  upon  which  the  member 
trades  the  security  futures  contract. 
Notwithstanding  the  other  provisions  of 
this  paragraph  (f).  a  member 
organization  may  clear  and  carry  the 
market-maker  permitted  offset  positions 
of  one  or  more  registered  specialists, 
registered  market-makers,  or  Designated 
Primary  Market-Makers  pursuant  to  the 
rules  of  a  national  securities  exchange 
(all  of  which  are  deemed  specialists  for 
all  purposes  under  the  [Securities] 
Exchange  Act  (of  1934])  (hereinafter 


referred  to  as  "market-maker(s)")  upion 
a  margin  basis  satisfactory  to  the 
concerned  parties.  The  amount  of  any 
deficiency  between  the  equity 
maintained  by  the  market-maker  and  the 
haircuts  specified  in  SEC  Rule  15c3-l 
shall  be  considered  as  a  deduction  fit>m 
net  worth  in  the  net  capital  computation 
of  the  carrying  broker  or  dealer. 

(3)  Permitted  Offset  Transactions. 

(A)  For  purposes  of  this  subparagraph 
(0(3),  a  permitted  offset  position  means, 
in  the  case  of  an  option  in  which  a 
market-maker  makes  a  market,  a 
position  in  the  underlying  instrument  or 
other  related  instrument,  and  in  the  case 
of  other  securities  in  which  a  market- 
maker  makes  a  market,  a  position  in 
options  overlying  the  securities  in 
which  a  market-maker  makes  a  market, 
if  the  account  holds  the  following 
penhitted  offset  positions: 

(i)  A  long  position  in  the  underlying 
instrument  or  security  futures  contract 
offset  by  a  short  option  position  which 
is  "in  or  at  the  money"; 

(ii)  A  short  position  in  the  underlying 
instrument  or  security  futures  contracts 
offset  by  a  long  option  position  which 
is  "in  or  at  the  money"; 

(iii)  A  stock  position  resulting  from 
the  assignment  of  a  market-maker  short 
option  position  or  delivery  in  respect  of 
a  short  security  futures  contract; 

(iv)  A  stock  position  resulting  from 
the  exercise  of  a  market-maker  long 
option  position  or  taking  delivery  in 
respect  of  a  long  security  futures 
contract: 

(v)  A  net  long  position  in  a  security 
(other  than  an  option)  in  which  a 
market-maker  makes  a  market;  . ' 

(vi)  A  net  short  position  in  a  security 
(other  than  an  option)  in  which  the 
market-maker  makes  a  market;  or 

(vii)  An  offset  position  as  defined  in 
SEC  Rule  15c3-l,  including  its 
appendices,  or  any  applicable  SEC  staff 
interpretation  or  no-action  position 

Permitted  offset  transactions  must  be 
effected  for  market-making  purposes 
such  as  hedging,  risk  reduction, 
rebalancing  of  positions,  liquidation,  or 
accommodation  of  customer  orders,  or 
other  similar  market-maker  purpose. 

For  purposes  of  this  subparagraph 
(f)(3),  the  term  "in-  or  at-the-money" 
means  the  current  market  price  of  the^ 
underlying  security  is  not  more  than 
two  standard  exercise  intervals  below 
(with  respect  to  a  call  option)  or  above 
(with  respect  to  a  put  option)  the 
exercise  price  of  the  option;  the  term  "in 
the  money"  means  the  current  market 
price  of  the  underlying  instrument  or 
index  is  not  below  (with  respect  to  a  call 
option)  or  above  (with  respect  to  a  put 
option)  the  exercise  price  ofjhe  option; 
and,  the  term  "overlying  option"  means 
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a  put  option  purchased  or  a  call  option 
written  against  a  long  position  in  an 
underlying  instrument,  or  a  call  option 
purchased  or  a  put  option  written 
against  a  short  position  in  an  underlying 
instrument. 

(B)  Reserved 

(CJd)  Reserved 

(2)  For  any  member  which  acts  as  a 
Market-Maker  on  the  Exchange,  the 
carrying  member  organization  may 
combine  all  Market-Maker  accounts  in 
which  the  Market-Maker  or  its 
nominee(s)  participates,  with  the 
exception  of  joint  accounts  in  which  the 
Market-Maker  or  its  nominee  are  not  the 
sole  participants,  for  purpose  of 
computing  its  requirements  as 
prescribed  by  SEC  Rule  15c3-l. 

(3)  On  any  business  day  on  which 
positive  net  liquidating  equity  is  not 
maintained  in  the  account(s),  the 
carrying  member  organization  must 
make  a  call  to  the  member  for  additional 
equity  at  least  equal  to  the  deficit  and 
must  notify  the  Exchange's  Department 
of  Financial  Compliance  of  the  deficit. 
The  carrying  member  organization  may 
extend  no  further  credit  in  the 
account(s)  until  the  account(s) 
maintains  a  positive  net  liquidating 
equity  and,  if  the  member  organization's 
call  for  additional  equity  is  not  met, 
steps  should  be  taken  promptly  to 
liquidate  the  positions  in  the  account(s). 
If  the  deficit  is  not  resolved  by  noon  of 
the  following  business  day  the  carrying 
member  organization  must  send 
telegraphic  notice  to  the  Exchange  as 
well  as  the  regional  and  national  offices 
of  the  Securities  and  Exchange 
Commission.  However,  nothing  in  this 
subparagraph  (C)  shall  prohibit  the 
carrying  firm  from  effecting  hedging 
transactions  in  the  deficit  account  with 
the  prior  written  approval  of  the 
carrying  firm's  SEC  designated 
examining  authority. 

(4)  In  the  case  of  a  joint  account 
carried  by  a  member  organization  for  a 
Market-Maker  or  specialist  in  which  the 
Member  Organization  participates,  the 
margin  deposited  by  the  other 
participants  may  be  in  any  amount 
which  is  mutually  satisfactory. 

(g)(i)  Broker-Dealer  Account.  A 
member  organization  may  carry  the 
proprietary  account  of  another  broker- 
dealer,  which  is  registered  with  the  SEC, 
upon  a  margin  basis  which  is 
satisfactory  to  both  parties,  provided  the 
requirements  of  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and,  in  respect  of 
security  futures  contracts,  SEC  Rules 
400  through  406  under  the  Exchange 
Act  and  CFTC  Rules  41.42  through 
41.48  are  adhered  to  and  the  account  is 
not  carried  in  a  deficit  equity  condition. 


The  amount  of  any  deficiency  between 
the  equity  maintained  in  the  account 
and  the  margin  required  by  the  other 
provisions  of  this  Rule  shall  be 
deducted  in  computing  the  Net  Capital 
of  the  member  organization  under  Rule 
15c3-l  of  the  Exchange  Act. 

(ii)  Requirements  for  Joint  Back  Office 
Participants.  A  member  organization 
may  carry  the  accounts  of  joint  back 
office  (")BO")  participants  upon  a 
margin  basis  which  is  satisfactory  to 
both  parties,  provided  the  requirements 
of  Regulation  T  Section  220.7  and  CBOE 
Rule  13.4  are  adhered  to  and  the 
account  has  a  minimum  equity  of  not 
less  than  $1,000,000.  If  equity  is  below 
$1,000,000  the  carrying  organization 
must  issue  a  call  for  additional  funds  or 
securities  which  shall  be  obtained 
within  five  business  days. 

(h)  Notwithstanding  any  provisions  of 
paragraphs  (b)  through  (g)  and  (k) 
hereof,  the  Exchange  may  at  any  time 
impose  higher  margin  requirements  in 
respect  of  positions  in  any  security 
(including  any  series  of  options  dealt  in 
on  an  exchange)  when  it  deems  such 
higher  margin  requirements  to  be 
advisable  in  light  of  the  price  of  the 
security  or  in  light  of  existing  market 
conditions  pertaining  generally  or  with 
respect  to  such  security. 

(i)  For  the  purpose  of  effecting  new 
securities  transactions  and 
commitments,  the  customer  shall  be 
required  to  deposit  margin  or  have 
equity  in  cash  and/or  securities  in  the 
account  which  shall  be  at  least  the 
greater  of: 

(1)  The  amount  specified  in 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System!,]  and,  in 
respect  of  security  futures  contracts, 
SEC  Rules  400  through  406  under  the 
Exchange  Act  and  CFTC  Rules  41.42 
thmugh  41.48,  or 

(2)  The  amount  specified  in 
paragraphs  (b),  [and]  (c)  and  (k)  of  this 
Rule,  or 

(3)  Such  greater  amount  as  the 
Exchange  may  from  time  to  time  require 
for  specific  securities,  or 

(4)  Equity  of  at  least  $2,000  except 
that  cash  need  not  be  deposited  in 
excess  of  the  cost  of  any  security 
purchased  (this  equity  and  cost  of 
purchase  provision  shall  not  apply  to 
"when  distributed"  securities  in  a  cash 
account). 

Withdrawals  of  cash  or  securities  may 
be  made  from  any  account  which  has  a 
debit  balance,  "short"  position  or 
commitments,  provided  the  account  is 
in  compliance  with  Regidation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  security  futures 
contract  margin  requirements  pursuant 


to  SEC  Rules  400  through  406  under  the 
Exchange  Act  and  CFTC  Rules  41.42 
through  41.48,  and  after  such 
withdrawal  the  equity  in  the  account  is 
at  least  the  greater  of  $2,000  or  an 
amount  sufficient  to  meet  the 
maintenance  margin  requirements  of 
this  Rule. 

(i)  Reserved 

(k)  Security  Futures  Contracts. 
Nothing  in  this  paragraph  (k)  or  other 
rules  of  this  Chapter  XII  shall  be 
applicable  to  security  futures  contract 
transactions  and  positions  in  a  futures 
account. 

(1 )  General  Rule.  In  relation  to 
security  futures  contracts,  no  member 
organization  may  effect  a  transaction  or 
carry  an  account  for  a  customer, 
whether  a  member  or  nonmember  of  the 
Exchange,  without  proper  and  adequate 
margin  in  accordance  with  this  Chapter 
XII,  all  other  applicable  rules  of  the 
Exchange,  SEC  Rules  400  through  406 
under  the  Exchange  Act  and  CFTC 
Rules  41.42  through  41.48.  No 
transaction  in  a  security  futures  contract 
may  be  effected,  nor  may  a  position  in 

a  security  futures  contract  be  carried,  in 
a  securities  cash  account. 

(2)  Time  Allowed  for  Obtaining 
Margin.  If  initial  or  maintenance  margin 
owed  is  not  obtained  prior  to  the  day  on 
which  the  account  is  deemed 
undermargined  for  purposes  of  SEC 
Rule  15c3-l(c)(2)(xii),  member 
organizations  must  comply  with  the 
provisions  of  paragraph  (k)(3)  below. 
Extensions  of  time  shall  be  unavailable. 

(3)  Net  Capital.  In  computing  its  net 
capital,  a  member  organization  shall 
deduct  any  initial  or  maintenance 
margin  deficiency  attributable  to 
security  futures  contracts  in  accordance 
with  the  undermargined  account 
provision  of  SEC  Rule  15c3-l(c)(2)(xii). 

(4)  Day  Trading.  Day  trading  rules 
shall  not  be  applicable  to  security 
futures  contracts. 

(5)  Definitions.  For  the  purposes  of 
this  paragraph  (k),  the  following  terms 
shall  have  the  meanings  specified 
below. 

(A)  The  term  "security  futures 
contract"  means  a  "security  future"  as 
defined  in  Section  3(a)(55)  of  Exchange 
Act. 

(B)  The  term  "current  market  value", 
with  respect  to  security  futures 
contracts,  means  "current  market 
value"  as  defined  in  SEC  Rule 
401(4)(i)(A)  or  (4)(i)(B),  whichever  is 
applicable,  under  the  Exchange  Act  and 
CFTC  Rule  41.43(4)(i)(A)  or  (4)(i)(B). 
whichever  is  applicable. 

(C)  The  term  "underlying  security" 
means,  in  the  case  of  physically  settled 
security  futures  contracts,  the  security 
that  is  delivered  upon  expiration  of  the 
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contract,  and,  in  the  case  of  cash  settled 
security  futures  contracts,  the  security 
or  securities  index  the  price  or  level  of 
which  determines  the  final  settlement 
price  for  the  security  futures  contract 
upon  its  expiration.  The  term 
"underlying  security"  also  means,  in  the 
case  of  a  securities  index,  an  underlying 
stock  basket,  or  equivalent  units  of  a 
registered  investment  company  meeting 
the  criteria  set  forth  in  CBOE  Rule  5.3 
and  the  Interpretations  and  Policies 
there  under. 

(D)  The  term  "underlying  basket" 
means,  in  the  case  of  a  securities  index, 
a  group  of  securities  futures  contracts 
where  the  underlying  securities  as 
defined  in  paragraph  (C)  above  include 


each  of  the  component  securities  of  the 
applicable  index  and  which  meets  the 
following  conditions  (i)  the  quantity  of 
each  underlying  security  is  proportional 
to  its  representation  in  the  index,  (ii)  the 
total  market  value  of  the  underlying 
securities  is  equal  to  the  aggregate  value 
of  the  applicable  index,  (Hi)  the  basket 
cannot  he  used  to  offset  more  than  the 
number  of  contracts  or  warrants 
represented  by  its  total  market  value, 
and  (iv)  the  security  futures  contracts 
shall  be  unavailable  to  support  any 
other  contract  or  warrant  transaction  in 
the  account. 

(6)  Exceptions.  For  the  offsetting 
positions  specified  in  the  table  below, 
member  organizations  may  apply  the 


corresponding  initial  and  maintenance 
margin  requirement  minimums, 
notwithstanding  the  margin  required  on 
a  security  futures  contract  pursuant  to 
paragraph  (k)(l)  above,  or  on  other 
securities  pursuant  to  paragraphs  (b) 
and  (c)  of  this  Rule. 

All  options  referred  to  mean  options 
on  the  underlying  security,  not  the 
security  futures  contract. 

All  requirements  that  are  expressed  in 
terms  of  an  option's  exercise  price,  in- 
the-money  amount,  and  out-of-the- 
money  amount  mean  the  aggregate 
amount  (i.e.,  multiply  by  number  of 
shares  per  contract  or  the  contract 
multiplier). 


Security  futures  contract  type 


Margin  account  initial  requirement 


Margin  account  maintenance  re- 
quirement 


Long  and  Stiott  Security  Futures 

Contract, 
same  undertying 
different  expiration  months 
same  or  differer\t  market(s) 


Long  and  Short  Security  Futures 

Contract, 
same  undertying 
same  expiration  month 
different  markets  2 
Long  Security  Futures  Contract  and 

Stwrt  Ur)derlying. 
same  underlying 


Long  Security  Futures  Contract  and 

Short  Call, 
same  undertying 


Long  Security  Futures  Contract  and 

Long  Put. 
same  underlying 


Stwrt   Security   Futures    Contract 

and  Long  Undertying. 
same  uridertyirtg 


Sirigle 
Index. 


Stock,       Narrow-Based 


Single  Stocks  vs.  Narrow-Based 
Index  1. 


Single  Stock  Narrow-Based  Index 


Single  Stock 


Narrow-Based  Index 


Single      Stock,      Narrow-Based 
Index. 


Single  Stocks  4  vs.  Nanxm- 
Based  Index  Call  Option.  ' 

Narrow-Based  Indkxs  4  vs. 
Broad-Based  Index  Call  Optkyn. 


Single 
index. 


Stock,      Narrow-Based 


Single  Stocks  4  vs.  Narrow- 
Based  Index  Call  Option. 

Narrow-Based  lndk»s  4  vs. 
Broad-Based  Index  Put  Option. 


Single  Stock 


5%  of  the  current  market  value  of 
the  long  or  short  security  fu- 
tures contract,  whk^ever  is 
greater. 

5%  of  the  current  market  value  of 
the  loryg  or  short  security  fu- 
tures contract(s),  whk:hever  is 
greater 

3%  of  the  current  narket  value  of 
the  king  or  short  security  fu- 
tures contract,  whKtiever  is 
greater. 

None  required  on  long  security 
futures  contract.  Short  sale  pro- 
ceeds plus  50%  requirement  on 
short  stock  position. 

None  required  on  long  security 
futures  contract.  Short  sale  pro- 
ceeds plus  50%  requirement  on 
stwrt  stock  t)asket.3. 

20%  of  the  current  market  value 
of  the  long  security  futures  con- 
tract plus  any  call  in-the-nwney 
amount  None  required  on 
short  call.  Proceeds  from  ttie 
call  sale  may  6e  af^ied. 

20%  of  the  current  mari(et  value 
of  the  long  t>asket  of  security 
futures  contracts  plus  any  call 
in-ttie-money  amount  None  re- 
quired on  short  index  call.  Pro- 
ceeds from  tire  call  sale  may 
be  applied. 

20%  of  the  current  maricet  value 
of  the  long  security  futures  con- 
tract Pay  for  tong  put  in  full. 


20%  of  the  current  maritet  value 
of  the  long  Ijasket  of  security 
futures  contracts.  Pay  for  kxig 
index  put  in  full. 


None  required  on  the  short  secu- 
rity futures  contract.  50%  re- 
quirement on  tong  stock  posi- 
tion. 


Same  as  initial. 


Same  as  initial. 


Same  as  initial. 


None  required  on  tong  security 
futures  contract.  Stwrt  stock  re- 
quirement is  105%  of  stock 
n)arket  value. 

None  required  on  long  security 
futures  contract.  Short  stock 
t)asket  requirement  is  105%  of 
t)asket  maritet  value. 

20%  of  the  current  maritet  value 
of  the  long  security  futures  con- 
tract plus  any  call  in-the  money 
amount.  ■ 


20%  of  the  current  market  value 
of  the  tong  basket  of  security 
futures  contracts  plus  any  call 
in-the-money  amount 


10%  of  the  put  exercise  price 
plus  any  put  out-of-ttie-money 
amount  or  20%  of  the  current 
market  value  of  the  long  secu- 
rity futures  contract,  whtohever 
is  tower. 

10%  of  the  index  put  exercise 
price  plus  any  put  out-of-the- 
money  amount  or  20%  of  the 
current  market  value  of  the 
tong  t>asket  of  security  futures 
contracts,  whichever  is  tower. 

5%  of  the  current  martcet  value  of 
the  long  stock  position. 
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Short  Security  Futures  Contract 
and  Long  Marginable  Convertible 
5. 

same  urxieriying 

Short  Security  Futures  Contract 
and  Long  Call  6. 

same  underlying 


Short    Security    Futures 

and  Short  Put. 
same  undertying 


Contract 


Long  Security  Futures  Contract, 
Short  Call  and  Long  Put. 

same  undertying 

put  and  call  must  have  same  exer- 
cise price 


Long    Security    Futures    Contract. 

Short  Call  and  Long  Put 
same  undertying 
put  exerase  price  must  be  below 

call  exercise  price 


Short    Security    Futures    Contract, 

Long  Call  and  Short  Put. 
same  undertying 
put  and  call  must  have  same  exer- 

caseprice 


Security  futures  contract  type 


Narrow-Based  Index 


Single  Stock 


Single  Stock 


Margin  account  initial  requirement 


Single  Stocks  4  vs.  Narrow-  < 
Based  Index  Call  Option.  I 

Narrow-Based  Indices  4  vs.  \ 
Broad-Based  Index  Call  Option. 


Single  Stock 


Single  Stocks  4  vs.  Narrow- 
Based  Index  Put  Option. 

Narrow-Based  Indices  4  vs. 
Broad-Based  Index  Put  Optkm. 


Single  Stock 

Narrow  Based  Index. 

Single  Stocks  4  vs.  Narrow- 
Based  Index  Optk}ns. 

Narrow-Based  Indices  4  vs. 
Broad-Based  Index  Options. 

Single  Stock  

Narrow  Based  Index. 

Single  Stocks  4  vs.  Narrow- 
Based  Index  Options 

Narrow-Based  Indies  4  vs. 
Broad-Based  Index  Optkxis. 


Single  Stock 

Narrow  Based  Index. 

Single  Stocks  4  vs.  Narrow- 
Based  Index  Options 

Narrow-Based  Indices  4  vs. 
Broad-Based  Index  Options. 


None  required  on  the  sttort  nar- 
row-t)ased  security  futures  con- 
tract. 50%  requirement  on  kmg 
stock  basket.4. 

None  required  on  ttie  short  secu- 
rity futures  contract.  50%  re- 
quirement on  tong  convertible 
security. 

20%  of  ttie  current  market  value 
of  ttie  short  security  futures 
contract.  Pay  for  tong  call  in  full. 


20%  of  the  current  market  value 
of  the  short  t)asket  of  security 
futures  contracts.  Pay  for  tong 
index  call  in  full. 


20%  of  ttie  current  martlet  value 
of  the  short  security  futures 
contract  plus  any  put  in-the- 
money  amount.  None  required 
on  short  put.  Proceeds  from  the 
put  sale  may  be  applied. 

20%  of  ttw  current  market  value 
of  the  short  basket  of  security 
futures  contracts  plus  any  put 
in-the-money  amount  None  re- 
quired on  short  index  put.  Pro- 
ceeds from  ttie  index  put  sale 
may  be  applied. 

20%  of  ttie  current  market  value 
of  ttie  tong  security  futures  con- 
tract(s)  plus  any  call  in-the- 
money  amount.  Pay  for  tong 
put  in  full.  None  required  on 
short  call.  Proceeds  from  can 
sale  may  be  applied. 

20%  of  ttie  current  martcet  value 
of  ttie  kxig  security  futures  con- 
tract(s)  plus  any  call  in-the- 
money  amount.  Pay  for  tong 
put  in  full.  None  required  on 
short  call.  Proceeds  from  caU 
sale  may  be  applied. 

20%  of  ttie  current  market  value 
of  the  stiort  security  futures 
contract(s)  plus  any  call  in-ttie- 
money  amount  Pay  for  long 
put  in  full.  None  required  on 
short  put.  Proceeds  from  put 
sale  may  be  applied. 


Margin  account  maintenance  re- 
quirement 


5%  of  the  current  mariiet  value  of 
the  tong  stock  basket  4 


10%  of  the  current  market  value 
of  the  long  convertible  security. 


10%  of  the  call  exercise  price 
plus  any  call  out-of-ttie-money 
amount  or  20%  of  the  current 
martlet  value  of  the  short  secu- 
rity futures  contract,  whichever 
is  tower. 

10%  of  ttie  index  call  exercise 
price  plus  any  call  out-of-ttie- 
money  amount  or  20%  of  the 
current  market  value  of  ttie 
short  basket  of  security  futures 
contracts,  whictiever  is  tower 

20%  of  the  cun'ent  martcet  value 
erf  ttie  short  security  futures 
contract  plus  any  put  in-the- 
money  amount 


20%  of  the  current  market  value 
of  ttie  short  t>asket  of  security 
futures  contracts  plus  any  put 
in-ttie-money  amount 


10%  of  ttie  exercise  price  plus 
any  call  in-ttie-money  amount. 


10%  of  ttie  put  exercise  price 
plus  any  put  out-of-the-money 
amount,  or  20%  of  ttie  call  ex- 
ercise price  plus  any  call  in-ttie- 
money  amount,  whictiever  is 
tower. 

10%  of  ttie  exercise  price  plus 
any  put  in-ttie-money  amount 


1  A  long  (short)  basket  of  security 
futures  contmcts  on  individual  equities 
offset  with  a  short  (long)  security  futures 
contract  on  a-nanow-based  index.  A 
basket  of  security  futures  contracts  niust 
qualify  as  an  "underlying  basket"  in 
accordance  with  CBOE  Rule 
12.3(k)(5)(D). 

2  Contract  specifications  must  be 
substantively  identical. 

3  The  stock  basket  must  qualify  as 
an  "underiying  stock  basket"  in 
accordance  with  CBOE  Rule  12.3(a)(7). 


4  A  basket  of  security  futures 
contracts  must  qualify  as  an 
"underlying  basket"  in  accordance  with 
CBOE  Rule  12.3(k)(5)(D). 

5  The  convertible  security  must  be 
immediately  exchangeable  for  or 
convertible  into,  without  restriction 
(including  the  payment  of  money),  the 
security  underiying  the  single  stock 
future. 

6  A  long  warrant  (issued  by  the 
issuer  of  the  underlying  security)  is  also 
permitted  (single  stock  futures  only). 
The  long  warrant  must  be  paid  for  in 


full  and  shall  have  no  value  for  margin 
purposes. 

*  *  *  Interpretations  and  Policies: 

.01-.  15    No  change 

Rule  12.4    No  change 

Rule  12.5.    Determination  of  Value  for 

Margin  Purposes 

Positions  in  active  securities,  except 
security  futures  contracts,  dealt  in  on  a 
recognized  exchange  (including  option 
contracts)  shall,  for  margin  purposes,  be 
valued  at  current  market  value  prices; 
provided  that,  whether  or  not  dealt  in 
on  an  exchange,  only  those  options 
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contracts  on  a  stock  or  stock  index,  or 
a  stock  index  warrant,  having  an 
expiration  that  exceeds  9  months  and 
which  are  listed  or  guaranteed  by  the 
carrying  broker-dealer,  may  be  deemed 
to  have  market  value  for  the  purposes  of 
Rule  12.3(c).  Security  futures  contracts 
shall  have  no  value  for  margin 
purposes.  Positions  in  other  seciirities 
shall  be  valued  conservatively  in  the 
light  of  current  market  prices  and  the 
amount  of  anticipated  realization  upon 
a  liquidation  of  the  entire  position. 
Substantial  additional  margin  must  be 
required  in  all  cases  where  the 
securities  carried  are  subject  to 
unusually  rapid  or  violent  changes  in 
value,  or  where  the  amount  carried  is 
such  that  they  cannot  be  liquidated 
promptly. 

12.6  No  change 

12.7  No  change 

12.8  No  change 

Rule  12.9.  Meeting  Margin  Calls  by 
Liquidation  Prohibited 

No  Member  Organization  shall  permit 
a  customer  to  make  a  practice  of 
effecting  transactions  requiring  initial  or 
additional  margin  or  full  cash  payment 
and  then  furnishing  such  margin  or 
making  such  full  cash  payment  by 
liquidation  of  the  same  or  other 
commitments.  The  provisions  of  this 
Rule  shall  not  apply  to  margin  calls 
attributable  to  security  futures  contract 
transactions  nor  to  any  account 
maintained  for  another  broker  or  dealer, 
exclusive  of  the  partners,  officers  and 
directors  of  such  other  broker  or  dealer, 
provided  such  other  broker  or  dealer  is 
a  Member  Organization  of  the  Exchange 
or  has  agreed  in  good  faith  with  the 
Member  Organization  carrying  the 
account  that  he  will  maintain  a  record 
equivalent  to  that  referred  to  in  Rule 
12.12  of  these  Rules. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

CBOE  is  proposing  to  amend  its 
margin  rules,  in  a  maimer  consistent 
with  the  joint  margin  regulations  of  the 
Commission  and  the  Commodity 
Futures  Trading  Commission  ("CFTC")" 
to  incorporate  security  futures. 
Specifically,  CBOE  is  proposing  to  add 
a  new  provision  (k)  to  CBOE  Rule  12.3 
to  address  margin  for  security  futures 
contracts.  The  proposed  amendments 
would:  (1)  Require  the  initial  and 
maintenance  margin  for  security  futures 
contracts  to  be  20  percent  imless  an 
offset  provision  provides  for  a  different 
margin  requirement  or  the  positions  are 
excluded  from  CBOE  Rule  12.3(k);  (2) 
allow  for  good  faith  margin  of  certain 
positions  in  security  futures  contracts; 
(3)  clarify  that  security  futiu^s  contracts 
have  no  value  for  margin  purposes;  (4) 
make  necessary  conforming  changes  to 
other  CBOE  margin  provisions;  and  (5) 
make  some  non-substantive  changes  to 
CBOE  margin  rules  for  consistency 
purposes. 

Tne  passage  of  the  Commodity 
Futures  Modernization  Act  of  2000  (the 
"CFMA")  5  in  December  of  2000  enabled 
futures  contracts  on  individual  stocks 
and  narrow-based  indexes  to  be  traded 
in  the  United  States  fo/  the  first  time. 
The  CFMA  conferred  upon  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (the  "FRB")  authority  to  set 
margin  requirements  for  security  futures 
contracts.  The  FRB  delegated  this 
authority  to  the  SEC  and  the  CFTC 
jointly,  as  permitted  by  the  CFMA.  The 
SEC  and  the  CFTC  have  jointly  issued 
rules  and  regulations. (^ 

CBOE's  proposed  margin 
requirements  for  secimty  futures 
contracts  would  adopt  the  provisions  of 
the  joint  regulations  of  the  SEC  and 
CFTC  ("Joint  Regulations"). ^  Proposed 
new  provision  (k)  to  CBOE  Rule  12.3 
would  require  compliance  with  the 
security  futures  contract  margin 
requirements  of  the  SEC  and  CFTC,  in 
addition  to  the  Exchange  margin  rules 
and  Regulation  T  of  the  FRB.  Therefore, 
under  proposed  CBOE  Rule  12.3(k)(l), 
the  initial  and  maintenance  margin 
requirement  for  a  security  futures 
contract  would  be  20  percent  of  the 
current  market  value  of  the  contra  ::t 


*  See  Securities  Exchange  Act  Release  No.  46292 
(August  1,  2002).  67  FR  53146  (August  14.  2002). 

s  Appendix  E  of  the  Pub.L.  106-554. 114  Stat. 
2763  (2000). 

*  See  note  4,  supra. 

^  17  CFR  242.400  through  242.406  and  17  CFR 
41.42  through  41.49. 


unless  an  offset  provision  enumerated 
in  12.3(k)  or  another  rule  provided  for 
a  different  margin  requirement. 

The  current  market  value  of  the 
contract  would  be  calculated  on  a  mark- 
to-market  basis  at  the  conclusion  of  each 
trading  day.  Based  on  the  mark-to- 
market  value  of  a  security  futures 
contract,  a  variation  settlement  amount 
could  be  debited  from  or  credited  to  a 
customer's  account  balance  at  the 
conclusion  of  the  trading  day.  These 
variation  settlement  entries  represent 
actual  cash  withdrawals  from,  or 
deposits  to,  the  account  that  will  change 
its  cash  balance  in  the  same  way  as 
would  any  other  routine  cash 
withdrawal  or  deposit.  When  account 
equity  is  computed,  variation  settlement 
amounts  are  automatically  accoimted 
for  in  that  they  can  be  viewed  as 
integrated  into  the  cash  balance,  which 
is  a  component  of  the  formula  for 
computing  equity.  Proposed  CBOE  Rule 
12.3{k)(2)  would  set  a  time  limit  for 
obtaining  required  margin  by 
incorporating  by  reference  under  CBOE 
Rule  12.3(k)(3)  the  same  time  frame  that 
the  SEC's  Net  Capital  Rule  "  permits 
maintenance  margin  calls  to  remain 
unsatisfied  before  the  member 
organization  must  deduct  the 
maintenance  margin  deficiency  in 
computing  its  net  capital.  In  other 
words,  under  the  SEC's  rules,  if  a 
customer  did  not  satisfy  an  initial  or 
maintenance  margin  call  on  a  security 
futures  contract  for  five  days,  the  broker 
or  dealer  carrying  that  customer's 
security  futures  positions  would  be 
required  to  take  a  deduction  for  the 
undermargined  customer  accoimt  when 
computing  its  own  net  capital. 

CBOE  Rule  12.3(k)(4)  would  expressly 
state  that  day  trading  rules  do  not  apply 
to  security  futures  contracts.  CBOE 
believes  that  a  level  playing  field  should 
be  maintained  between  the  securities 
and  futiu^s  industries.  Securities 
accounts  would  be  at  a  competitive 
disadvantage  to  futures  accounts  if 
CBOE,  or  any  other  securities  self- 
regulatory  organization,  were  to  impose 
day  trading  [i.e.,  intra-day)  margin 
requirements  on  security  futures 
contract  transactions  in  securities 
accounts,  because  futures  accounts  are 
not  subject  to  day  trading  margin 
requirements.  Moreover,  the  Joint 
Regulations  do  not  implement  a  day 
trading  (i.e.,  intra-day)  mai^gin 
requirement. 

Consistent  with  the  Joint  Regulations, 
the  Exchange  is  proposing  lower  margin 
requirements  for  a  security  futures 
contract  held  in  conjunction  with  an 
offsetting  position  in  another  security 


» 17  CFR  240.15c3-l(c)(2)(xii). 
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futures  contract,  an  underlying  security, 
or  an  option  on  an  underlying  security. 
Such  lower  margin  requirements  are 
appropriate  for  these  offsetting  positions 
since  the  risk  of  the  combined  positions 
is  lower  than  the  risk  of  the  positions 
viewed  separately.^  Therefore,  the 
Exchange  proposes  to  incorporate  all  of 
the  offsets  identified  in  the 
Supplementary  Information  section  of 
the  Federal  Register  release  announcing 
the  final  Joint  Regulations,  except  for 
the  offset  involving  a  broad-based  index 
future  (No.  17),  as  a  broad-based  index 
future  cannot  be  carried  in  a  securities 
account.'"  Under  the  enumerated 
offsets,  a  person  could  have  a  margin 
requirement  for  a  position  in  security 
futures  contracts  that  was  lower  than  20 
percent.  For  example,  a  person  holding 
a  long  and  a  short  securities  futures 
contract  in  the  same  underlying 
security,  but  having  different  expiration 
months,  would  have  a  margin 
requirement  of  five  percent  of  the 
current  market  value  of  the  long  or  short 
contract,  whichever  is  greater.  Under 
another  offset  provision,  a  person 
holding  long  and  short  security  futures 
contracts  in  the  same  underlying 
security,  with  the  same  expiration 
month,  but  listed  and  traded  on 
different  markets,  would  have  a  three 
percent  margin  requirement.  The  offsets 
would  be  listed  in  table  format  under 
proposed  CBOE  Rule  12.3(k)(6). 

A  number  of  offsets  involve  a  basket 
of  security  futures  contracts.  For 
example,  a  basket  of  security  futures 
contracts  on  individuals  stocks  may 
serve  as  an  offset  to  a  security  futures 
contract  on  a  narrow-based  index  or 
option  on  a  narrow-based  index.  Also,  a 
basket  of  narrow-based  security  futures 
contracts  may  serve  as  an  offset  to  an 
option  on  a  broad-based  index.  A 
definition  of  "underlying  basket"  as 
pertains  to  security  futiu^s  contracts  is 
proposed."  The  primary  purpose  of  the 
definition  of  "underlying  basket"  is  to 
require  that  the  composition  of  the 
basket  match  the  composition  of  the 
index  being  offset. 

The  Exchange  proposes  to  amend 
CBOE  Rule  12.3(f)  (Market-Maker  and 
Specialist  Accounts)  to  permit  options 
market-makers  to  receive  good  faith 
margin  treatment  for  hedging 
transactions  in  security  futures  contracts 
that  are  based  on  the  same  underlying 
security  as  the  options  in  which  they 
make  markets.  In  addition,  security 
futures  contracts  that  qualify  for  the 
exclusion  from  margin  under  the  Joint 


*■  In  some  cases  only  lower  maintenance  maigin 
levels  are  proposed. 
'".See  note  4,  supra. 
■  >  See  proposed  CBOE  Rule  12.3(k)(5|(D). 


Regulations  '^  would  be  subject  to 
margin  that  is  satisfactory  to  the 
member  and  the  carrying  broker  or 
dealer. 

CBOE  proposes  other  amendments  to 
the  margin  rules.  Proposed  changes  to 
CBOE  Rule  12.5  would  clarify  that 
security  futures  contracts  have  no  value 
for  margin  purposes.  Proposed 
amendments  to  CBOE  Rule  12.2,  Time 
Margin  Must  Be  Obtained,  and  CBOE 
Rule  12.9,  Meeting  Margin  Calls  hy 
Liquidation  Prohibited,  would  clarify 
that  these  rules  do  not  apply  to  security 
futiues  contracts.  The  proposed  rule 
change  also  makes  necessary 
conforming  changes  to  other  margin 
provisions,' '  and  other  non-substantive 
changes  being  proposed  for  consistency 
purposes. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Exchange  Act  •''  in  general 
and  furthers  the  objectives  of  section 
6(b)(5)  of  the  Exchange  Act  '^  in 
particular  in  that  it  should  promote  just 
and  equitable  principles  of  trade,  serve 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  protect  investors  and  the  public 
interest.  CBOE  notes  that  the  proposed 
rules  are  intended  to  implement  the 
margin  requirements  for  security  futures 
contracts  in  the  Joint  Regulations.  CBOE 
believes  that  the  proposed  rule  change 
would  remove  impediments  to  trading 
security  future  contracts  and  promote 
just  and  equitable  principles  of  trade  by 
incorporating  security  futures  and 
appropriate  offsets  into  CBOE's  margin 
rules  in  a  manner  that  will  promote 
competition  and  permit  people  to  utilize 
security  futures  contracts  for  hedging 
purposes.  As  such,  the  proposed  rule 
change  is  consistent  with  and  furthers 
the  objectives  of  Secjion  6(b)(5)  of  the 
Act,  in  that  it  is  designed  to  perfect  the 
mechanisms  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


•2  SEC  Rule  400(c)(2)(vl;  CFTC  Rule 
41.42(c)(2)(v). 

■  <  See  Proposed  CBOE  Rules  12.3(b).  (OdHA)  and 
(D).  (2)(A),  (3)(A)(i).  (AMii).  (A)(iii)  and  (A)(iv). 
(g)(i).  (h).  and  (i)(2). 

'■•15U.S.C78f(b). 

"15U.S.C7«flb)(5). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  the  File  No.  SR-CBOE-2002-67 
and  should  be  submitted  by  January  6, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

jFR  Doc.  02-31590  Filed  12-13-02;  8:45  am] 
BILLING  COOC  801<Mi1-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releas*  hto.  34-46956;  File  No.  SR-DTC- 
2002-15] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  To  Eliminate 
ttw  FAST  Certiflcates-on-Demand 
Service 

December  6,  2002. 
I.  Introduction 

On  September  4.  2002,  The 
Depository  Trust  Company  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  File  No.  SR-DTC- 
2002-15  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"*).^  Notice  of  the  proposal  was 
published  in.  the  Federal  Register  on 
:  November  12,  2002.^  No  conmient 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

n.  Description 

Currently.  DTC's  FAST  COD  service 
allows  participants  to  request  for  same 
day  availability  a  physical  certificate  in 
the  participant's  or  its  noniinee's  name 
for  issues  which  are  held  in  DTC's 
nominee  name.  Cede  &  Co.,  at  the 
transfer  agent  under  DTC's  FAST 
program.  After  consultation  with  the 
largest  users  of  the  service,  DTC  has 
decided  to  eliminate  the  FAST  COD 
service  due  to  decreasing  demand  for 
the  service.  Currently,  there  is  an 
average  of  approximately  five  FAST 
COD  requests  per  day.  In  the  place  of 
FAST  COD,  participants  may  continue 
'  to  use  the  Rush  Withdrawals-by- 
Transfer  ("RWT")  service  ^  or  the 
Deposit/Withdrawal  at  Custodian 
("DWAC")  service.-*  RWT  allows 
participants  to  quickly  obtain  physical 
certificates,  which  can  be  registered  in 
either  the  participant's  name  or  its 
customer's  name.  Using  DWAC, 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  46772, 
(November  5,  2002.  67  FR  68709,  2002). 

^  For  more  information  about  the  RWT  service, 
see  Securities  Exchange  Act  Release  Nos.  3050S 
(March  20.  1992)  |SR-DTC-91-23|(order  approving 
implementation  of  the  RWT  service  on  permanent 
basis):  27518  (December  7, 1989)(order  granting 
temporary  extension  of  the  RWT  service);  26960 
(June  23.  1989)  ISR-DTC-89-llj  (Order  granting  , 
approval  of  the  RWT  service  procedures);  27052 
(July  21. 1989)  ISR-DTC-89-ll  (order  granting 
temporary  approval  of  the  RWT  service). 

*  For  more  information  about  the  DWAC  service, 
see  Securities  Exchange  Release  No.  30283  ()anuary 
23. 1992)  ISR-DTC-91-16J  (order  granting  approval 
of  the  DWAC  servica). 


participants  can  request  certificates  in 
client  name  directly  fi'om  the  transfer 
agents. 

m.  Discussion 

Section  17A(b)(3)(F)  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.^  By 
eliminating  a  duplicative  and 
infi-equently  used  service  such  as  FAST 
COD,  the  rule  change  allows  DTC  to 
better  allocate  the  resources  used  on 
FAST  COD  toward  other  needed 
programs  or  improvements.  An 
improved  distribution  of  resources 
should  assist  DTC  in  removing 
impediments  to  and  perfecting  the 
national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  Furthermore, 
DTC  has  other  services,  RWT  and 
1  DWAC,  that  it  participants  can  use  in 
place  of  FAST  COD.  Accordingly,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  the  Act  and 
specifically  with  Section  17A(b)(3)(f)  of 
the  Act. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  fiUng.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  because  this  will  allow  DTC 
to  eliminate  the  FAST  COD  service  and 
reallocate  those  resources  to  other 
projects  scheduled  for  completion  by 
the  end  of  the  year. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2002-15)  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  02-31554  Filed  12-13-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46959;  File  No.  SR-ISE- 
2002-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  international  Securities  Exchange, 
Inc.,  Relating  to  the  Repeal  of 
Limitations  on  Orders 

December  6.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
21,  2002,  the  International  Securities 
Exchange.  Inc.  ("ISE"  or  "Exchange"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  repeal 
the  provision  in  Rule  717  that  prohibits 
Electronic  Access  Members  ("EAMs") 
from  sending  in  more  than  one  order 
every  15  seconds  for  the  same  beneficial 
owner  in  options  on  the  same 
underlying  security.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed 
deletions  are  in  [brackets]. 


Rule  717.  Limitations  on  Orders 

*•**■* 

[(h)  Multiple  Orders  for  the  Same 
Beneficial  Accoimt. 

Members  shall  not  cause  the  entry  of 
more  than  one  order  every  fifteen  (15) 
seconds  for  the  account  of  the  same 
beneficial  owner  in  options  on  the  same 
underlying  security;  provided,  however 
that  this  shall  not  apply  to  multiple 
orders  in  different  series  of  options  on 
the  same  underlying  security  if  such 
orders  are  part  of  a  spread.] 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


s  15  U.S.C.  78<i-l(b)(3)(F). 
•17  CFR  200.30-3(a)(12). 


'  15  U.S.C  78s(bMl). 
*17CFR240.19b-4. 
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may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  rule  filing  is  to 
repeal  the  ISE's  "15-second  speed 
bump."  This  rule  prohibits  EAMs  from 
sending  in  more  than  one  order  every  15 
seconds  for  the  same  beneficial  owner 
in  options  on  the  same  underlying 
security.  The  ISE  adopted  this  speed 
bump  in  2000  to  protect  ISE  market 
makers  from  exposure  across  multiple 
series  of  options  if  they  receive  orders 
in  many  series  at  the  same  time. ' 
However,  since  adopting  this  rule,  more 
sophisticated  risk  management  tools 
have  been  developed,  permitting  market 
makers  to  limit  risk  on  a  market-wide 
basis.  Accordingly,  this  rule  is  no  longer 
necessary.  Also,  eliminating  this 
restriction  on  trading  will  provide 
EAMs  and  their  customers  with 
enhanced  access  to  the  ISE. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  '*  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  bee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  frt)m 
members  or  other  interested  parties. 


'  See  Securities  Exchange  Ad  Release  No.  44017 
(February  28.  2001).  66  FR  13820  (March  7.  2001). 
«15U.S.C.  78f(b)(5). 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
orgapization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  ^4W., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2002-27  and  should  be 
submitted  by  January  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-31552  Filed  12-13-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46976;  File  No.  SR-ISE- 
2002-26] 

SeH-Regulatory  Organizations;  Notica 
of  Filing  and  immadiata  Effacthfenass 
of  Propoaad  Rula  Changa  by 
International  Sacurttias  Exchange,  Inc., 
Relating  to  Paymant-for-Ordar-Flow 
and  Marketing  Faas 

December  9.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.:'    . 
notice  is  hereby  given  that  on  November 
20.  2002,  the  International  Securities 
Exchange,  Inc.  ("ISE")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  in  below,  which  the 
ISE  has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing:  (1)  To  reduce  its 
payment-for-order-flow  fee  from  $.65  a 
contract  to  $.55  a  contract;  (2)  to  lower 
the  cap  on  each  payment-for-order-flow 
fund  from  $650,000  to  $550,000;  and  (3) 
to  extend  the  waiver  of  the  marketing 
fee  from  December  31,  2002  to  June  30, 
2003.  The  text  of  the  proposed  nde 
change  is  available  at  the  ISE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed    . 
rule  change  and  discussed  any 
comments  it  had  received.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  ISE  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  those 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  ISE  operates  a  payment  for  order 
flow  program  as  approved  by  the 
Commission.  3  This  program  is  currently 


>  17  CFR  200.30-3(aMl2). 


'15U.S.C78s(bMl). 
»17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  43833 
(lanuary  10.  2001).  66  FR  7822  (January  25.  2001). 
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funded  through  a  $.65  fee  paid  by  ISE 
market  makers  for  each  customer 
contract  they  execute.  The  ISE  is 
proposing  to  reduce  its  payment-for- 
order-flow  fee  from  $.65  a  contract  to 
$.55  a  contract.  The  ISE  also  has 
established  a  ceiling  of  $650,000  in  each 
of  the  10  payment-for-order-flow  funds 
it  maintains.^  The  ISE  is  proposing  to 
lower  the  cap  on  each  payment-for- 
order-flow  fund  bom  $650,000  to 
$550,000. 

The  ISE  has  also  established  a  $.10 
marketing  fee,  paid  by  market  makers  on 
customer  contracts,  that  funds  general 
ISE  marketing  efforts  to  increase  order 
flow  from  Electronic  Access  members.'' 
The  ISE  has  waived' that  fee  for  the 
second  half  of  this  year.**  The  ISE  is 
proposing  to  extend  the  waiver  of  the 
marketing  fee  fitim  December  31,  2002 
to  June  30,  2003. 

The  ISE  states  that  it  regularly 
monitors  the  levels  of  these  fees  and 
ceilings  to  help  ensure  that  the 
payment-for-order-flow  and  marketing 
efforts  are  sufficiently  funded  and  that 
the  fees  it  imposes  on  its  market  makers 
are  no  higher  than  necessary.  With 
respect  to  payment-for-order-flow,  the 
ISE  states  that  it  historically  has 
collected  more  money  than  its  Primary 
Market  Makers  have  paid  out.  The  ISE 
believes  that  it  can  adequately  maintain 
this  program  with  the  reduced  fee  and 
ceiling.  With  respect  to  the  marketing 
fee,  the  ISE  currently  has  sufficient 
retained  funds  from  the  time  the  fee  was 
in  effect  to  pay  for  anticipated 
marketing  efforts  for  the  beginning  part 
of  next  year.  Thus,  the  ISE  is  proposing 
to  extend  this  fee  waiver  through  June 
2003. 

The  basis  for  this  proposed  rule 
change  is  the  requirement  of  section 
6(b)(4)  under  the  Act  ^  that  an  exchange 
have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 


-*  .See  Securities  Exchange  Act  Release  Nos.  45128 
(December  4.  2001).  66  FR  64325  (December  12. 
2001)  and  45772  (April  17.  2002).  67  FR  20563 
(April  25,  2002).  The  ISE  has  divided  the  options 
it  trades  into  10  groups,  with  one  Priman'  Market 
Maker  assigned  to  each  group.  The  ISE  maintains 
a  payment-for-order-flow  fund  for  each  group, 
consisting  of  the  fees  collected  from  market  makers 
trading  options  in  that  group.  The  Primary  Market 
Maker  for  the  group  is  responsible  for  arranging  and 
making  all  payments  to  Electronic  Access  Members 
for  order  flow  sent  to  the  ISE  in  options  in  that 
group. 

^  See  Securities  Exchange  Act  Release  No.  44102 
(March  26,  2001).  66  FR  17590  (April  2.  2001). 

"See  Securities  Exchange  Act  Release  No.  46189 
Ouly  11,  2002).  67  FR  47587  (July  19,  2002). 

'  15  U.S.C  78Hb)(4). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  ISE  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  ISE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  this 
proposed  rule  change.  The  ISE  has  not 
received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act"  and  Rule  19b-4(f)(2) 
thereunder  ^  because  it  changes  an  ISE 
fee.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  SR-ISE- 
2002-26  and  should  be  submitted  by 
January  6,  2003. 


For  the  Comtnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 
IFR  Doc.  02-31592  Filed  12-13-02;  8:45  am] 
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[Release  No.  34-46948;  File  No.  SR-NASO 
2002-157]      . 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Regarding  ACT  Risk 
Management 

December  4.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
31,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  a  proposed  rule 
change  to  NASD  Rule  6150  regarding 
the  risk  management  function  provided 
by  Nasdaq's  Automated  Confirmation 
Transaction  Service  ("ACT").  Upon 
approval  of  the  proposed  rule  change, 
Nasdaq  will  permit  members  to 
voluntarily  utilize  the  ACT  risk 
management  function,  provided  that 
they  utilize  another  risk  management 
tool  of  equal  quality  and  that  they  and 
the  correspondent  firms  for  whom  they 
clear  trades  continue  to  report  clearing- 
eligible  trades  to  ACT  in  compliance 
with  applicable  ACT  rules.  The  text  of 
the  proposed  rule  change  is  available  at 
Nasdaq  and  at  the  Commission. 


« 15  U.S.C.  78s(b)(3)(A). 
»17CFRl9b-4(f)(2). 


'"l?  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepjued 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

ACT  is  an  automated  trade  reporting 
and  reconciliation  service  that  speeds 
the  post-execution  steps  of  price  and 
voliime  reporting,  comparison,  and 
clearing  of  pre-negotiated  trades 
completed  in  Nasdaq,  OTC  Bulletin 
Boards  and  other  over-the-counter 
securities.  ACT  handles  transactions 
negotiated  over  the  phone  or  executed 
through  any  of  Nasdaq's  automated 
trading  services.  It  also  manages  post- 
execution  procedures  for  transactions  in 
exchange-listed  securities  that  are 
traded  off-board  in  the  Nasdaq 
InterMarket.  Participation  in  ACT  is 
mandatory  for  NASD  members  that  are 
members  of  a  clearing  agency  registered 
with  the  Commission,  that  have  a 
clearing  arrangement  with  such  a 
member,  or  that  participate  in  any  of 
Nasdaq's  trading  services. 

An  integral  part  of  ACT  is  the  risk 
management  function.  The  ACT  risk 
management  function  provides  firms 
that  clear  for  other  firms  with  the 
capability  to  establish  acceptable  levels 
of  credit  for  their  introducing  ^rms. 
ACT  risk  management  also  enables 
clearing  brokers  to  monitor  buy/sell- 
trading  activity  of  their  introducing 
firms,  establish  trading  thresholds, 
allow/inhibit  large  trades,  add/delete 
clearing  relationships,  and  access  a  real- 
time database  of  correspondent  trading 
activity.  *  Clearing  brokers  providing 
clearing  services  to  correspondent  firms 
are  assessed  risk  management  charges  of 
$0,035  per  trade  and  Si  7.25  per  month 
per  correspondent  firm  with  charges 
limited  to  a  maximum  of  $10,000  per 
month  per  correspondent."  Given  their 
lack  of  credit  exposure,  self-clearing 


brokers  without  correspondents  have  no 
reason  to  utilize  the  ACT  risk 
management  function  and  are  not 
assessed  risk  management  charges. 

The  ACT  service  was  implemented  for 
self-clearing  firms  in  March  1990.^  The 
ACT  service  for  clearing  brokers  and 
their  executing  correspondents, 
including  the  risk  management 
function,  was  implemented  in  October 
1990;**  the  ACT  risk  management  service 
charge  was  implemented  in  November 
1990.^  The  NASD's  impetus  for  creating 
ACT  risk  management  was  the  market 
break  of  1987.  After  studying  the  market 
break,  the  Commission  urged  the  NASD 
to  create  an  automated  system  to 
facilitate  rapid,  reliable  trade 
comparison  and  clearing.  At  that  time, 
clearing  brokers  and  clearing  Agencies 
urged  the  NASD  to  include  a  real-time 
risk  management  tool  within  its  new 
automated  system." 

Nasdaq  considers  risk  management  to 
be  a  mandatory  service  for  all  clearing 
brokers  because  effective,  real-time,  risk 
management  by  each  and  every  clearing 
broker  is  critical  to  the  protection  of 
investors  and  other  market  participants. 
Recently,  however.  Nasdaq  has  learned 
that  clearing  brokers  have  developed 
their  own  risk  management  procedures 
and  controls  comparable  to  the  service 
provided  by  ACT.  While  ACT  risk 
management  is  integral  to  the 
surveillance  procedures  of  many 
clearing  firms.  Nasdaq  recognizes  that  a 
one-size-fits-all  approach  may  no  longer 
be  appropriate  to  meet  the  surveillance 
needs  of  all  clearing  brokers, 
particularly  in  light  of  the  constantly 
evolving  ownership  structures  of  many 
clearing  firms  and  broker-dealers. 

As  such,  Nasdaq  would  like  to  make 
ACT  risk  management  an  optional 
service  for  all  clearing  brokers  that  clear 
for  correspondents  reporting  trades  into 
ACT.  In  order  to  ensure  that  all  clearing 
brokers  continue  to  effectively  manage 
their  risk,  Nasdaq  will  require  that  a 
clearing  broker  meet  several  conditions 
prior  to  opting  out  of  the  ACT  risk 
management  service.  First,  a  clearing 
broker  must  submit  a  letter  that 
specifies  the  correspondent  or 
correspondents  for  which  it  no  longer 
requires  the  risk  management  service. 
Additionally,  it  must  state  in  its  letter 


•Sfw  NASD  Rule  6150. 

■•  See  Securities  Exchange  Act  Release  No.  34- 
42984  dune  27.  2000).  65  FR  41119  (July  3.  2000) 
(File  No.  SR-NASD-00-35). 


'  See  Securities  Exchange  Act  Release  No.  34- 
27229  (September  8.  1989).  54  FR  38484  (September 
18.  1989)  (File  No.  SR-NASD-a9-25). 

*'  See  Securities  Exchange  Act  Release  No.  34- 
28583  (October  26.  1990).  55  FR  46120  (November 
1. 1990)  (File  No.  SR-NASD-89-25). 

'  See  Securities  Exchange  Act  Release  No.  34- 
28595  (November  5.  1990).  55  FR  47161  (November 
9,  1990)  (File  No.  SR-NASD-90-57). 

'See  SR-NA.SD-89-25  (May  31. 1989).  and 
Amendments  thereto. 


that  it  uses  an  internal  risk  management 
capability  to  monitor  the  trading 
activities  and  risk  exposures  of  its 
correspondents  for  which  it  is  opting 
out  of  the  service.  Finally,  clearing 
brokers  that  discontinue  the  use  of  ACT 
risk  management,  as  well  as  the 
correspondents  for  whom  they  clear, 
must  continue  to  comply  with  all 
applicable  rules  governing  the  reporting 
of  trades  to  ACT. 

Once  Nasdaq  receives  a  satisfactory 
letter  from  a  clearing  broker  requesting 
relief  fix>m  ACT  risk  management, 
Nasdaq  will  discontinue  the  assessment 
of  risk  management  charges  for  the 
specified  correspondent(s)  on  the  first 
day  of  the  month  following  the  date  the 
firm  requested  relief  from  ACT  risk 
management  charges. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,^  in 
general  and  with  section  15A(b)(6)  of 
the  Act,'"  in  particular,  in  that  the 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest.  By  requiring  clearing 
brokers  to  utilize  a  risk  management 
tool  comparable  to  its  own,  Nasdaq 
hopes  to  ensure  that  there  is  no 
degradation  in  risk  management 
practices.  If,  in  the  future,  Nasdaq 
determines  that  a  degradation  of  this 
sort  has  occurred,  Nasdaq  will  reassess 
this  rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


»15U.S.C78o-3. 
'"15U.S.C.  78o-3(b)(6). 
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longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
I  submissions  should  refer  to  File  No. 
SR-NASD-2002-157  and  should  be 
submitted  by  January  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-31551  Filed  12-13-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46974;  File  fto.  SR-NASO- 
2002-113] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
implementation  of  a  Fingerprinting 
Program  for  Nasdaq  Employees  and 
Independent  Contractors 

December  9,  2002. 

Pursuaint  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
16,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
amended  the  proposed  rule  change  on 
September  10,  2002.-*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  adopt  NASD 
Rule  0140,  Fingerprint-Based 
Background  Checks  of  Nasdaq 
Employees  and  Independent 
Contractors,  which  will  establish  a 
program  for  conducting  fingerprint- 
based  background  checks  of  Nasdaq 
employees  and  independent  contractors. 
Nasdaq  will  implement  the  proposed 
rule  change  as  soon  as  practicable 
following  approval  by  the  Commission. 
Below  is  the  text  of  the  proposed  rule, 
as  amended.  Proposed  rule  language,  as 
amended,  is  in  italics. 

0140.  Fingerprint-Based  Background 
Checks  of  Nasdaq  Employees  and 
Independent  Contractors. 

(a)  In  order  to  enhance  the  physical 
security  of  the  facilities,  systems,  data, 
and  information  of  The  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"),  it  shall  be  the 
policy  of  Nasdaq  to  conduct  a 
fingerprint-based  criminal  records 
check  of(i)  all  prospective  and  current 
employees,  (ii)  all  prospective  and 
current  independent  contractors  who 
have  or  are  anticipated  to  have  access 
to  Nasdaq  facilities  for  ten  business 
days  or  longer,  and  (Hi)  all  prospective 
and  current  temporary  employees  who 
have  or  are  anticipated  to  have  access 
to  Nasdaq  facilities  for  ten  business 
days  or  longer.  Nasdaq  shall  apply  this 
policy  in  all  circumstances  where 
permitted  by  applicable  law. 


"  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

M7  CFR  240.19b-*. 

'  See  September  9.  2002.  letter  from  Mary  M. 
Dunbar,  Vice  President  and  Deputy  General 
Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission  ("Amendment  No.  1").  In  Amendment 
No.  1.  Nasdaq  added  language  to  the  proposed  rule 
text  to  indicate  that  the  rule  applies  only  where 
permitted  by  applicable  law  and  deleted  text  from 
the  Puqxise  sections  of  the  form  and  draft  notice 
related  to  the  preemption  of  certain  state  laws  by 
Commission  order. 


(b)  Nasdaq  shall  submit  fingerprint 
cards  obtained  pursuant  to  the  foregoing 
policy  to  the  Attorney  General  of  the  . 
United  States  or  his  or  her  designee  for  - 
identification  and  processing.  Nasdaq 
shall  at  all  times  maintain  the  security 
of  fingerprint  cards  and  information 
received  from  the  Attorney  General  or 
his  or  her  designee. 

(c)  Nasdaq  shall  evaluate  information 
received  from  the  Attorney  General  or 
his  or  her  designee  in  accordance  with 
the  terms  of  a  written  fingerprint  policy 
and  provisions  of  applicable  law.  A 
felony  or  serious  misdemeanor 
conviction  will  be  a  factor  in 
considering  whether  to  hire  a 
prospective  employee,  take  adverse 
employment  action  with  respect  to  a 
current  employee,  or  deny  prospective 
or  current  independent  contractors  or 
temporary  employees  access  to 
Nasdaq's  facilities. 

(d)  A  prospective  employee  who 
refuses  to  submit  to  fingerprinting  shall 
be  denied  employment  by  Nasdaq,  and 
a  prospective  independent  contractor  or 
temporary  employee  who  refuses  to 
submit  to  fingerprinting  shall  be  denied 
access  to  Nasdaq  facilities.  A  current 
employee,  independent  contractor,  or 
temporary  employee  who  refuses  to 
submit  to  fingerprinting  will  be 
terminated  following  notice  and  being 
given  three  opportunities  to  submit. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change,  as  amended.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

la  the  wake  of  the  September  11,  2001 
terrorist  attacks,  Nasdaq  has  been 
exploring  ways  in  which  to  enhance  the 
security  of  the  critical  financial 
infrastructure  that  it  operates.  Market 
participants  use  Nasdaq  systems  to 
execute  and  report  transactions  in 
Nasdaq-listed  securities  and  rely  upon 
Nasdaq  for  the  dissemination  of 
quotation  and  transaction  information. 
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while  the  capital  markets  have 
traditionally  looked  to  Nasdaq  as  the 
market  of  choice  for  new  listings. 
According  to  Nasdaq.  4,109  companies 
(with  a  market  valuation  of  $2.9  trillion) 
had  shares  listed  for  trading  on  Nasdaq 
as  of  December  31,  2001;  ihe  average 
daily  volume  of  transactions  during 
2001  was  1.9  billion  shares  valued  at 
$44.1  billion.  Accordingly,  a  significant 
disruption  in  the  operation  of  Nasdaq 
systems  could  have  serious  adverse 
effects  on  U.S.  and  world  financial 
markets. 

Nasdaq  has  active  and  aggressive 
programs  in  place  to  minimize  the  risk 
of  system  disruptions,  including  the  use 
of  multiple  computer  facilities  in 
separate  geographic  locations  that  are 
designed  to  provide  redundancy  and 
back-up.  In  addition,  since  1999, 
Nasdaq  has  conducted  background 
checks  and  urinalysis  drug  testing  of  all 
new  employees.  The  background  check 
involves  verification  of  social  security 
number,  previous  employment, 
education,  credentials,  and  professional 
licenses,  as  well  as  a  name-based 
criminal  record  check.  The  latter 
consists  of  an  examination  of 
courthouse  records  of  counties  where 
the  applicant,  according  to  his 
employment  application,  resided  during 
the  past  seven  years.  Although  this 
process  constitutes  a  measure  of  due 
diligence,  it  is  subject  to  evasion  by 
applicants  who  provide  false 
information.  Moreover,  it  does  not 
provide  a  basis  for  conducting  a 
comprehensive  nationwide  search  of 
records.  As  a  result,  even  if  an  applicant 
with  a  criminal  history  provides 
accurate  information,  the  search  would 
not  uncover  pertinent  records  if  the 
applicant  was  tried  and  convicted  in  a 
jurisdiction  other  than  his  place  of 
residence. 

By  contrast,  a  background  check  that 
makes  use  of  the  fingerprint  database 
maintained  by  the  Federal  Bureau  of 
tavestigation  ("FBI")  permits  a 
nationwide  search  that  covers  federal, 
state,  local,  and  military  convictions. 
Accordingly,  it  significantly  reduces  the 
number  of  "false  negatives"  (i.e., 
failures  to  uncover  pertinent  criminal 
records)  associated  with  less 
comprehensive  searches  and  eliminates 
"false  positives"  caused  by  confusion  of 
individuals  having  the  same  or  similar 
names. 

Access  to  the  FBI's  database  is 
permitted  only  when  authorized  by  law. 
Niimerous  federal  and  state  laws, 
however,  authorize  employers  to 
conduct  fingerprint-based  background 
checks  that  make  use  of  the  FBI's 


database.-*  Notably,  section  17(f)(2)  of 
the  Act  5  and  SEC  Rule  17f-2  «  require 
employees  of  broker-dealers,  transfer 
agents,  and  clearing  agencies  to  be 
fingerprinted  and  authorize  self- 
regulatory  organizations  ("SROs")  to 
maintain  facilities  for  processing  and 
storing  fingerprint  cards  and  criminal 
record  information  received  from  the 
FBI  database  with  respect  to  such  cards. 
Ironically,  section  1 7(f)(2)  of  the  Act  ^ 
does  not  require  SROs  to  fingerprint 
their  own  employees.  Nasdaq  strongly 
believes,  however,  that  a  proposed  rule 
change  to  institute  a  fingerprinting 
program  for  Nasdaq  employees  and 
independent  contractors  will  enhance 
NASD's  ability  to  perform  its  statutory 
obligations  under  section  ISA  of  the 
Act "  and  is  therefore  authorized  under 
that  section.  Specifically,  by  allowing 
Nasdaq  to  conduct  a  more  thorough 
background  check  of  persons  that  have 
access  to  Nasdaq  facilities,  the  proposed 
rule  change  will  enhance  Nasdaq's 
ability  to  identify  and  exclude 
individuals  whose  prior  criminal 
activities  may  pose  a  threat  to  the 
security  of  Nasdaq  operations.  This  will 
in  turn  assist  NASD  in  cairying  out  the 
purposes  of  the  Act,  preventing 
fraudulent  and  manipulative  acts  and 
practices,  promoting  just  and  equitable 
principles  of  trade,  removing 
impediments  to  and  perfecting  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protecting  investors  and  the  public 
interest.  Moreover,  although  section 
17(f)(2)  of  the  Act  does  not  mandate  the 
fingerprinting  of  SRO  employees,  it 
explicitly  directs  the  Attorney  General 
(i.e..  the  FBI)  to  provide  SROs 
designated  by  the  Commission  with 
access  to  criminal  history  record 
information. 

The  rule  that  Nasdaq  is  proposing  is 
concerned  with  the  administration  of 
Nasdaq  and  Nasdaq  believes  that  it 
might  therefore  be  filed  on  an 
immediately  effective  basis  pursuant  to 
section  19(b)(3)(A)(iii)  of  the  Act«  and 
Rule  19b-4(f)(3) '"  thereunder. 
However,  Nasdaq  is  seeking 
Commission  approval  for  the  rule  under 


*  Stfe.  e.g..  42  U.S.C.  51 19a  (child  care  providers); 
Pub.  L  92-544.  86  Stat.  1109.  1115  (employees  of 
federally  chartered  or  insured  banks):  Alaska  Stat. 
04.11.295  (liquor  license  applicants):  Ariz.  Rev. 
Stat.  32-122.02  (home  inspectors):  Cal.  Bus.  ft  Prof. 
Code  6980.18  (locksmiths):  Fla.  Stat.  468.453 
(athlete  agents):  Official  Code  Ga.  Ann.  43-47-6 
(used  car  dealers):  Ohio  Rev.  Code  Ann.  3770.051 
(vendors  of  lottery  equipment). 

5  15  U.S.C  78q(n(2). 

•17CFR.  240.17f-2. 

'  15  U.S.C  78q(n(2). 

•15U.S.C780-3. 

•15U.S.C.  78s(bK3)(AMiii). 

'» 1 7  CFR  240. 1  gb-4(fM3). 


section  19(b)(2)  ^^  because  Nasdaq 
believes  that  it  would  not  be  appropriate 
or  practical  to  institute  a  fingerprinting 
program  without  an  explicit 
determination  by  the  Commission  that 
the  program  is  authorized  under  the 
Act.  Nasdaq  believes  that  such  a 
determination  will  be  required  by  the 
FBI  as  a  precondition  to  Nasdaq 
obtaining  an  Originating  Agency 
Identifier  ("ORI")  number  from  the  FBI 
that  will  identify  Nasdaq  as  an  entity 
authorized  to  submit  fingerprints  to  the 
FBI. 

According  to  Nasdaq,  an  act  to  require 
fingerprint-based  background  checks  of 
SRO  employees  who  are  regularly 
employed  in  New  York  State  was  passed 
by  both  the  New  York  State  Assembly 
and  Senate  and  signed  into  law  by 
Governor  George  E.  Fataki  on  August  20, 
2002. '2  The  New  York  law  also  requires 
SROs  to  fingerprint  independent 
contractors  that  provide  services  to 
them  if  those  individuals  have  "access 
to  records  *  *  *  or  other  material  or 
secure  buildings  or  secure  property, 
which  place  the  security  of  [the  SRO]  at 
risk."  The  New  York  law  will  require 
Nasdaq  to  implement  its  proposed 
fingerprinting  program  for  employees 
and  some  independent  contractors  in 
New  York  State.  However,  Commission 
approval  of  the  program  would  still  be 
required  to  implement  the  program  in 
other  states  where  Nasdaq  has  critical 
operations,  especially  Connecticut  and 
Maryland.'' 

As  reflected  in  the  text  of  the 
proposed  rule  change,  the  program  will 
apply  to  prospective  and  current 
employees,  as  well  as  prospective  and 
current  temporary  employees  and 
independent  contractors  who  have  or 
are  anticipated  to  have  access  to  Nasdaq 
facilities  for  ten  business  days  or  longer. 
Refusal  to  submit  to  fingerprinting  will 
be  grounds  for  termination  or  denial  of 
employment  or  access  to  Nasdaq 
facilities.  Information  received  from  the 
FBI  concerning  an  individual  will  be 
evaluated  in  accordance  with  the  terms 
of  a  written  fingerprint  policy,  which 
reflects  the  application  of  employment 
laws  governing  the  use  of  information 
concerning  criminal  convictions  in 
employment  decisions.  In  accordance 
with  such  laws,  a  felony  or  serious 


"15  U.S.C  78s(b)(2). 

'2  2002  N.Y.  Laws  453  (Aug.  20.  2002). 

■^Nasdaq  notes  that  a  California  statute  provides 
that  employers  in  that  state  may  not  require 
employees  to  submit  to  fingerprinting  as  a 
condition  of  employment  if  the  fingerprints  are 
provided  to  a  third  party.  Cal.  Labor  Code  1051. 
Although  Nasdaq  has  a  small  number  of  California 
employees,  they  are  not  involved  in  the  day-to-day 
operation  of  Nasdaq  market  systems.  Accordingly, 
Nasdaq  will  exempt  California  employees  from  its 
program. 
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misdemeanor  conviction  will  be  a  factor 
in  considering  whether  to  hire  a 
prospective  employee,  take  adverse 
employment  action  with  respect  to  a 
current  employee,  or  deny  prospective 
or  current  independent  contractors  or 
temporary  employees  access  to  Nasdaq's 
facilities. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(2)  and 
(b)(6)  of  the  Act,'*  in  that  the  proposal 
is  designed,  among  other  things,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
the  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Nasdaq  believes  that 
the  proposed  rule  will  assist  the  NASD 
in  carrying  out  the  purposes  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended, 
would  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission - 
will: 

A.  By  order  approve  such  proposed 
rule  change  as  amended,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 


IV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Stieet,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  writ  .en 
communications  relatin<!  to  the 
proposed  rule  change '    tween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the    > 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-113  and  should  be 
submitted  by  January  6,  2003. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-31591  Filed  12-13-02;  8:45  am) 

BILUNG  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46977;  File  No.  SR-MASO- 
2002-160] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Remove  Inoperative 
Rule  Language  Relating  to  Fees  for  tf)e 
Nasdaq  Workstation  I  Service 

December  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 


5,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Nasdaq 
has  prepared.  Nasdaq  has  designated 
this  proposal  as  one  concerned  solely 
with  the  administration  of  the  self- 
regulatory  organization  under  section 
19(b)(3)(A)(iii)  of  the  Act  '■>  and  Rule 
19b-4(f)(3)  thereunder,*  which  renders 
the  rule  immediately  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rules  7010(f)  and  7020  to  remove 
inoperative  rule  language  relating  to  fees 
for  the  discontinued  Nasdaq 
Workstation  I  service.  Nasdaq  will 
implement  the  proposed  rule  change 
immediately  upon  filing. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
[brackets]. 

A.  Rule  7010.  System  Services 

(a)-(e)  No  change. 

(f)  Nasdaq  Workstation''"'^  Service: 

(1)  [The  following  charges  shall  apply 
to  the  receipt  of  Level  2  or  Level  3 
Nasdaq  Service  via  an  authorized 
personal  computer  (PC):] 


[Service  Charge) ($345/PC/monthl. 

(Advance  Communication  Charge]  ($135/PC/month  for  the  first  unit,  $85/PC/month  for  each  additional  unit  at 

the  same  site). 
(Maintenance  (offered  only  on  UNISYS.and  Tandem  PCs)]  [$55/PC/monthl. 
[Second  Monitor/keyboard  Attached  to  an  Authorized  PC]       ($195/monthl. 


'<  15  U.S.C.  78o-3(b)(2)  and  15  U.S.C.  78o- 
3(b)(6). 

< » 1 7  CFR  200. 30-3(a)(  12). 


'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


MSU.S.C.  78s(b)(3)(A)(iii). 
■•  17  CFR  240.19b-4(0(3). 
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1(2)1  The  following  charges  shall 
apply  to  the  receipt  of  Level  2  or  Level 
3  Nasdaq  Service  via  equipment  and 


communications  linkages  prescribed  for 
the  Nasdaq  Workstation  II  Service: 


Service  Charge  $l,875/month  per  service  delivery  platform  ('"SDP")  from  December  1,  2000 

through  February  28,  2001,  $2,035/month  per  SDP  beginning  March  1, 
2001. 

Display  Charge $525/month  per  presentation  device  ("PD"). 

Additional  Circuit/SDP  Charge  $3,075  per  month  from  December  1,  2000  through  February  28.  2001,  and 

$3.235/month  beginning  March  1.  2001*. 

Maintenance  $55/SDP  or  PD  logon/month. 

A  subscriber  that  accesses  Nasdaq  Nasdaq  supplied  modem,  shall  be  $75  month  computer  hardware  maintenance 

Workstation  II  Service  via  an  per  month  for  the  first  comparable  fee,  which  remains  applicable  to  NWn, 

application  programming  interface  device  and  $55  per  month  for  each  is  being  relocated,  with  updated 

("API")  shall  be  assessed  the  Service  additional  comparable  device  where  all  terminology  being  used  to  describe  the 

Charge  for  each  of  the  subscribers  SDPs  devices  are  located  on  the  same  fee. 

and  shall  be  assessed  the  Display  Charge  premises.]  _  Statutorv  Basis 

for  each  of  the  subscriber's  API  linkages,  [(c)  The  charge  for  using  interrogation  ' 

including  an  NWII  substitute  or  quote-  or  display  devices  and  modems  which  Nasdaq  believes  that  the  proposed 

update  facility.  API  subscribers  also  «"*  not  supplied  by  Nasdaq  shall  be  $50  rule  change  is  consistent  with  the 

shall  be  subject  to  the  Additional  Circuit  P^r  month  for  each  such  device  located  provisions  of  section  15A  of  the  Act," 

/SDP  Charge.  °"  ^^^  same  premises.]  including  section  15A(b)(5)  of  the  Act,^ 

(3)  No  change.  K**)  Nasdaq  subscribers  utilizing  which  requires  that  the  rules  of  the 

•  A  subscriber  shall  be  subject  to  the  UNISYS  or  Tandem  personal  computers  NASD  provide  for  the  equitable 

Additional  Circuit/SDP  Charge  when  (PCs)  authorized  for  emulation  of  the  allocation  of  reasonable  dues,  fees  and 

the  subscriber  has  not  maximized  Harris  standard  terminal  may  elect  to  other  charges  among  members  and 

capacity  on  its  SDPs  by  placing  eight  receive  maintenance  through  Nasdaq  at  issuers  and  other  persons  using  any 

PDs  and/or  API  servers  on  an  SDP  and  the  rate  of  $55/PC/month.]  facility  of  system  which  the  NASD 

obtains  an  additional  SDP(s):  in  such  *****  operates  or  controls.  The  proposed  rule 

case,  the  subscriber  shall  be  charged  the  „  ^,-.  |,--„|-,__,  nroanlTj.Hnn'«  change  removes  discontinued  Nasdaq 

Additional  Circuit/SDP  Charge  (in  lieu  st^m^^ftZpuT^»^^d  Workstation  I  services  from  Nasdaq's 

of  the  service  charge)  for  each  Statutorv  Basis  for  ^eProposed  Rule  schedule  of  charges,  thereby  clarifying 

"underutilized  "  SDP(s)  (i.e.,  the  ChauRe  rule  language  related  to  fees, 

difference  between  the  number  of  SDPs  "  „  „  ir  d„„..i„,„„, /n^„„,v„,.„„v 

a  subscriber  has  and  the  number  of  bi  its  filing  with  the  Commission.  B.  Self-Regulatory  Organization  s 

SDPs  the  subscriber  would  need  to  Nasdaq  included  statements  concerning  Statement  on  Burden  on  Competition 

support  its  PDs  and/or  API  servers,  the  purpose  of  and  basis  for  the  Nasdaq  believes  that  the  proposed 

assuming  an  eight-to-one  ratio).  A  proposed  rule  change  and  discussed  any  rule  change  does  not  impose  any  burden 

subscriber  also  shall  be  subject  to  the  comments  it  had  received  on  the  on  competition  that  is  not  necessary  or 

Additional  Circuit/SDP  Charge  when  proposed  rule  change.  The  text  of  these  appropriate  in  furtherance  of  the 

the  subscriber  has  not  maximized  statements  may  be  examined  at  the  purposes  of  the  Act. 

capacity  on  its  Tl  circuits  by  placing  places  specified  in  Item  IV  below.  »«„„;„*„„,  o™„n.-,«f.on'c 

eiSiteen  SDPs  on  a  Tl  circuitrin  such  Nasdaq  has  prepared  summaries,  set  c^^^fL^foi  S22,fs  of  h^ 

cale,  the  subscriber  shall  be  charged  the  forth  in  Sections  A,  B,  and  C  below,  of  II^JZIhZ^cTZJrZv^H  From 

Additional  Circuit/SDP  Charge  Un  lieu  the  most  significant  aspects  of  such  JSte«,  pSanls.  orShei 

of  the  service  charge)  for  each  statements.  '             P 

•underutilized"  SDP  slot  on  the  existing  ^  Self-Regulatory  Organization  S  Nasdaq  neither  solicited  nor  received 

Tl  circuit(s).  Regardless  of  the  SDP  Statement  of  the  Purpose  of  and  written  comments  with  respect  to  the 

allocation  across  Tl  circuits,  a  Statutory  Basis  for.  the  Proposed  Rule  proposed  rule  change, 

subscriber  wUl  not  be  subject  to  the  Change  m.  Dateof  Efiectivenessofthe     " 

Additional  Circuit/SDP  Charge  if  the                 Proposed  Rule  Change  and  Timing  for 

subscriber  does  not  exceed  the  i  i-urpose  Commission  Action 

minimum  number  of  Tl  circuits  needed  The  purpose  of  this  rule  filing  is  to 

to  support  its  SDP.  assuming  an  remove  several  provisions  from  The  foregoing  rule  change  has  become 

eighteen-to-one  ratio.  Nasdaq's  schedule  of  charges  for  service  effective  pursuant  to  section 

(g)-(s)  No  change.  and  equipment  that  refiect  charges  for  19(b)(3)(A)(iii)  of  the  Act «  and  Rule 

7020  lEauioment  Related  Charcesl  the  discontinued  Nasdaq  Workstation  I  19b-4(f)(3)  thereunder.^  At  any  time 

R^e^^^  service,  which  was  replaced  by  the  within  60  days  after  the  filing  of  this 

nei,en^eu  Nasdaq  Workstation  II  service  ("NWD")  proposed  rule  change,  the  Commission 

((a)  The  charge  for  using  Nasdaq  during  the  mid-1990s.^  The  services  to  niay  summarily  abrogate  the  rule  change 

terminal  equipment  shall  be  $1 20  per  ^(^j^.^  ^j^g^g  charges  relate  are  no  longer  'f  »*  appears  to  the  Commission  that 

month  for  the  first  terminal  and  $105  provided  by  Nasdaq,  so  the  fees  are  such  action  is  necessary  or  appropriate 

per  month  for  each  additional  terminal  being  removed  from  the  rules.  In  *"  ^^  public  interest,  for  the  protection 

where  all  terminals  are  located  on  the  addition,  language  relating  to  a  $55  per       

same  premises.]  » 15  u.s.c.  78o-3. 

1(b) -The  charge  for  using  interrogation  ,  See  Securities  Exchange  Act  Release  No.  35189  M5  U.S.C.  78«^3(bM5). 

or  display  devices  which  are  not  (lanuary  3. 1995).  60  FR  3014  (January  12, 1995)  "  15  U.S.C.  78s(b)(3)(A)(iii). 

supplied  by  Nasdaq,  but  which  utilize  a  (SR-nasd-94-76).  ■>  17  cfr  24o.i9»>-4(0(3). 
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of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  tbe  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  vnth  the 
Commission,  and  all  vmtten 
cominimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-160  and  should  be 
submitted  by  January  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-31593  Filed  12-13-02;  8:45  am] 
BHJJNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46958;  File  No.  SR-NSCC- 
2002-08] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corpoiation;  Notice  of  Rling  of 
Proposed  Rule  Ctiange  Relating  to 
New  Clearing  Fund  Valuation  of 
Deposited  Securities 

December  6.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  3,  2002,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  NSCC.  The 
Conunission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  frt>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  NSCC's  clearing  fund  rules  to 
permit  NSCC  to  apply  haircuts  to 
seciuities  pledged  by  NSCC  participants 
as  clearing  fund  collateral. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nde  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  Rule  4  (Clearing 
Fimd)  and  Procedure  XV  (Clearing  Fund 
Formula  and  Other  Matters)  of  NSCC's 
Rules  and  Procedures  to  establish 
haircuts  for  securities  posted  by  NSCC 
members  as  clearing  fund  collateral. 

Under  Rule  4,  NSCC  members  are 
required  to  make  deposits  to  NSCC's 
clearing  fund.^  Rule  4  also  states  that 
NSCC.  at  its  discretion,  may  permit  part 
of  a  member's  (with  the  exception  of 
"mutual  fund/insurance  services 
members")  clearing  fund  deposit  to  be 
evidenced  by  an  open  account 
indebtedness  secured  by  (a)  unmatured 
bearer  bonds  that  are  either  direct 
obligations  of  or  obligations  guaranteed 
as  to  principal  and  interest  by  the 
United  States  or  its  agencies 
("qualifying  bonds")  and/or  (b)  one  or 
more  irrevocable  letters  of  credit  under 
certain  guidelines  established  within 
NSCC's  rules." 


'o  17  cfr  20O.3O-3(a)(12). 
•  15  U.S.C.  788tb)(l). 


2  The  Commission  hes  modified  the  text  of  the 
summaries  prepared  by  NSCC 

'  The  amount  of  each  member's  required  deposit 
is  determined  by  NSCC  in  accordance  with  one  ur 
taore  formulas. 

*Tbe  Commission  recently  approved  a  NSCC 
proposed  rule  change  (File  No.  SR-NSCC-2002-OS) 
that  increased  the  minimum  amount  of  cash  that 
must  be  deposited  by  members  (with  the  exception 
of  "mutual  fund/insurance  services  members")  to 
satisfy  clearing  fund  requirements  and  that  limited 
the  amount  of  a  deposit  that  may  be  collateralized 
with  letters  of  credit.  Securities  Exchange  Act 
Release  Nos.  46931  (Nov.  27.  2(X)2)  and  46389  (Aug. 
21,  2002).  67  FK  550S3  (Aug  27,  2002). 


In  its  efforts  to  ensure  that  it  has 
adequate  collateral  to  cover  its 
members'  obligations,  NSCC  has 
decided  to  haircut  the  value  of 
securities  deposited  to  meet  clearing 
fund  requirements.  The  proposed 
haircut  percentages  will  range  from  2% 
to  5%  and  will  be  based  on  the  type  of 
security  deposited,  its  market  risk,  and 
years  to  maturity.^  The  proposed 
haircuts  are  similar  to  those  currently 
applied  by  The  Depository  Trust 
Company  as  a  part  of  its  risk 
management  controls.  These 
percentages  may  change  from  time  to 
time  and  NSCC  will  communicate  any 
changes  to  participants  should  this 
occiu. 

NSCC  intends  to  implement  this 
change  no  sooner  than  thirty  days  after 
the  Commission's  approval  of  this 
proposed  rule  filing  provided,  however,, 
that  NSCC  would  like  to  make  this 
change  effective  concurrent  with  the 
changes  covered  by  proposed  rule 
change  File  No.  SR-NSCC-2002-05.fi 

NSCC  believes  that  this  proposed  rule 
change  is  consistent  with  the  provisions 
of  the  Act  and  the  rules  and  regulations 
there  under  because  it  will  ensure  that 
NSCC  is  able  to  better  safeguard 
securities  and  funds  in  its  possession. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's  ' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


°  NSCC's  proposed  haircut  schedule  for  U.S. 
Treasury  and  agency  securities  is:  Interest  bearing 
with  remaining  terms  to  maturity  of  up  to  10 
years — 2%;  Interest  bearing  with  remaining  terms  to 
maturity  in  excess  of  10  years — 5%;  Zero  coupon 
with  remaining  terms  to  maturity  of  up  to  5  years — 
2%:  Zero  coupon  with  remaining  terms  to  maturity 
in  excess  of  5  years — 5%. 

"Supra  note  4. 
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organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
2054&-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  rule  filing 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  rule  filing  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
55.;:.  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room  in  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
NSCC's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-NSCC-2002-08  and  should  be 
submitted  by  December  31.  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
|iU  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  02-31555  Filed  12-13-02:  8:45  am) 

MLUNO  COOe  1010-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34^46960;  HI*  No.  SR-NYSE- 
2002-62] 

Seir-ftogulatory  Organizations;  Notice 
of  FHIng  of  Proposed  Rule  Change  by 
ttw  N#w  York  Stock  Exchange,  Inc. 
Relating  to  Continuing  Annual  Fees  for 
Domestic  and  NotvU.S.  Issuers, 
Tschnical  Original  Listing  Fses,  and 
Supplemental  Listkig  Applications 
Fses  (Sectk)ns  902.02, 902.03,  and 
902.04  of  the  NYSE  Listed  Company 
ManuaO 

December  6.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 


notice  is  hereby  given  that  on  November 
20,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11.  and 
in  below,  which  Items  have  been 
prepared  by  the  NYSE.  The  Commission 
is  publishing  this  notice  to  solicit 
conmients  on  the  proposed  rule  change 
from  interested  p)ersons. 

L  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  is  proposing  to  amend 
Sections  902.02.  902.03,  and  902.04  of 
the  NYSE's  Listed  Company  Manual 
(the  "Manual")  to  increase  and  simplify 
the  continuing  annual  listing  fee  pricing 
for  all  listed  companies  (excluding 
closed-end  funds),  and  to  increase  the 
fee  for  technical  original  listings  and 
supplemental  listing  applications.  The 
NYSE  is  also  proposing  to  make 
permanent  an  overall  $1  million  per 
issuer  fee  cap  that  has  been  in  effect  on 
a  pilot  basis,  scheduled  to  expire  on 
December  31,  2002.'  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  NYSE,  and 
at  the  Commission. 

n.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Piupose 

The  NYSE  is  proposing  changes  to 
certain  of  its  original  and  continuing 
annual  listing  fees,  all  of  which  it 
proposes  will  become  effective  on 
January  1.  2003. 

The  NYSE  in  recent  years  has  reduced 
or  capped  listing  fees  in  several 
respects.*  However,  the  NYSE  has 


determined  that  certain  listing  fee 
increases  have  now  become  necessary  to 
ensure  that  revenue  is  adequate  to 
satisfy  increasing  costs  for  operations, 
technology,  regulation  and 
infrastructure.  The  proposed  revisions 
to  listing  fees  are  intended  to  increase 
revenue,  simplify  the  continuing  annual 
fee  structure  and  change  a  historical 
policy  that  has  kept  the  continuing  fees 
of  certain  companies  at  unusually  low 
levels.  While  the  NYSE  believes  these 
proposed  fee  increases  will  impact    • 
listed  companies,  it  should  be  noted 
that  the  NYSE  is  also  increasing  fees 
applicable  to  members  and  member 
organizations.  Such  member  fee 
increases  are  being  filed  in  a  separate 
rule  proposal. 

The  Nl  YSE  believes  the  simplest  of  the 
changes  proposed  herein  are  increases 
to  the  "technical  original"  listing  fee 
and  the  minimum  fee  charged  for 
consideration  of  a  listing  application. 
Section  902.02B  of  the  NYSE  Listed 
Company  Manual  provides  for  a 
"reduced  initial  fee"  of  $5,300  when  a 
company  makes  a  technical  change  in 
the  nature  of  the  company  without 
substantively  affecting  the  equity 
position  or  rights  of  its  common 
shareholders.  This  fee.  often  referred  to 
as  a  "technical  original"  listing  fee, 
applies  when,  for  example,  a  company 
changes  its  state  of  incorporation  or 
reincorporates,  forms  a  holding 
company  which  replaces  the  listed 
company,  or  does  a  reverse  split.  The 
NYSE  is  proposing  to  increase  this  fee 
from  $5,300  to  $15,000. 

Section  902.02B  of  the  NYSE  Listed 
Company  Manual  also  specifies  that  the 
minimum  fee  for  the  consideration  of 
any  listing  application  is  $1,500.  When 
shares  are  being  issued  concurrently 
with  the  application,  the  company  is 
charged  the  greater  of  the  per  share  rate 
or  this  minimum  fee.  (Similarly,  the 
minimum  fee  would  not  be  payable 
when  the  company  pays  the  higher 
"technical  original"  listing  fee  described 
in  the  immediately  preceding 
paragraph.)  However,  this  $1,500  fee  is 


'  17  CFR  200.3O-3(aHl2). 
'  15  U.S.C  78s(bMl). 
» 17  CFR  240.196-4. 


'  See  SecuritiM  Exchange  Act  Release  No.  43163 
(August  16.  2000).  65  FR  51389  (August  23,  2000) 
(SR-NYSE-00-16). 

-*  For  axample,  see  Securities  Exchange  Act 
Release  No.  42270  (December  22.  1999).  65  FR  312 
Oanuary  4.  2000)  (SR-NYSE-99-41).  (capping 


original  listing  fees  at  S500.000):  Securities 
Exchange  Act  Release  No.  43164  (August  16.  2000). 
65  FR  51387  (August  23.  2000)  (SR-NYSE-eO-15). 
(implementing  a  flat  initial  listing  fee  for  tracking 
stocks,  later  modified  to  cover  all  additional  classes 
of  common  stock):  Securities  Exchange  Act  Release 
No.  45995  (May  29.  2002).  67  FR  39089  ()une  6, 
2002)  (SR-NYSE-2002-20)  (implementing  a  flat 
initial  listing  fee  for  tracking  stocks  to  cover  all 
additional  classes  of  common  stock):  Securities 
Exchange  Act  Release  No.  43163.  65  FR  51389 
(August  23.  2000)  (SR-NYSE-OO-16).  (capping  toUl 
listing  fees  per  issuer  in  any  given  calendar  year  at 
SI  million):  and  Securities  Exchange  Ad  Release 
No.  43700  (December  11.  2002).  65  FR  79147 
(December  18.  2000)  (SR-NYSE-OO-48).  (reducing 
the  original  listing  fee  cap  to  S250.000  aivd  imposed 
a  new  allocation  fee  on  NYSE  specialists). 
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payable  either  when  shares  are  listed  as 
part  of  a  reserve  for  future  issuances 
(since  the  per  share  fee  is  not  applied 
until  that  future  date),  or  when  the 
company  makes  a  technical 
supplemental  application  that  does  not 
involve  the  listing  of  additional  shares. 
such  as  an  application  to  record  a 
change  of  corporate  name,  or  a  change 
to  the  par  value  or  title  of  a  security. 
The  NYSE  is  proposing  to  increase  this 
fee  from  $1,500  to  $2,500. 

The  NYSE  proposes  to  amend  Section 
902.02  of  the  NYSE  Listed  Company 
Manual,  which  relates  to  the  continuing 
annual  listing  fee.^  This  fee  is  payable 
annually  on  each  security  listed  on  the 
NYSE  and  traded  as  an  equity  on  the 
NYSE's  trading  floor.  The  NYSE 
believes  that  the  changes  being 
proposed  will  represent  an  overall 
increase  in  continuing  annual  fee 
revenue  to  the  NYSE,  but  will  also 
significantly  simplify  the  fee  schedule, 
making  the  NYSE's  fees  more  easily 
understandable  to  listed  companies  and 
others. 

It  should  first  be  noted  that  the  NYSE 
considers  it  appropriate  to  ameliorate 
the  immediate  impact  of  these  changes 
on  any  particular  company. 
Accordingly,  the  impact  of  these 
proposed  changes  to  the  continuing 
annual  fee  as  described  below  will  be 
capped  for  each  issuer  at  $75,000  for 
calendar  2003,  and  at  $150,000  for 
calendar  2004.^  For  a  company  hitting 
both  those  caps,  the  full  impact  of  these 
price  changes  would  not  be  borne  until 
calendar  2005. 

Continuing  annual  fees  for  each  issuer 
I  are  based  on  the  number  of  its  securities 
'  listed  (including  American  Depositary 
Securities  represented  by  American 
Depositary  Receipts),  and  there  is  a 
schedule  of  per  share  rates  set  forth  in 
Section  902.02C  (Section  902.04C  for 
non-U.S.  companies)  of  the  NYSE  Listed 
Company  Manual.  Currently  that 
schedule  is  tiered,  with  a  per  share  rate 


^  At  this  time,  the  NYSE  is  not  making  any  change 
to  the  continuing  annual  fees  as  applied  to  closed 
end  funds  listed  on  the  NYSE,  which  continue  to 
be  subject  to  the  fee  schedule  currently  in  effect. 
The  Commission  notes,  however,  that  the  NYSE  is 
in  the  process  of  developing  a  revised  fee  schedule 
for  closed-end  fund  issuers. Telephone  conversation 
between  Annmarie  Tiemy.  Senior  Counsel.  Office 
of  General  Counsel,  NYSE  and  Tim  Fox,  Law  Clerk. 
Division  of  Market  Regulation.  December  5,  2002. 
In  addition,  no  changes  are  being  proposed  to  the 
several  specific  pricing  provisions  provided  in 
Section  902.02C  for  "hind  families"  with  a  number 
of  funds  listed  on  the  NYSE. 

*The  Commission  notes  that  the  NYSE 
represented  that  it  communicated  these  fee  caps  to 
issuers  in  a  letter  sent  to  the  issuers  during  calendar 
year  2002.  Telephone  conversation  between 
Annmarie  Tiemy,  Senior  Counsel,  Office  of  General 
Counsel,  NYSE  and  Tim  Fox.  Law  Qerk.  Division 
of  Market  Regulation.  Commission,  December  S, 
2002. 


of  $1,650  per  million  shares  for  the  first 
and  second  million  shares,  and  a  per 
share  rate  of  $830  per  million  shares  for 
additional  shares  beyond  two  million. 
The  NYSE  is  proposing  to  eliminate  the 
tiers,  so  that  the  per  share  rate  will 
simply  be  $930  per  million  shares 
subject  to  a  minimum  continuing 
annual  fee  of  $35,000,  as  provided  for  in 
Section  902. 04C  of  the  proposed  rule 
ctiange  to  the  NYSE  Listed  Company 
Manual. 

The  NYSE's  current  price  schedule,  as 
set  forth  in  Section  902.02C  of  the  NYSE 
Listed  Company  Manual,  includes  a 
concept  informally  referred  to  as  "range 
minima,"  in  which  issuers  with  up  to  50 
million  shares  listed  pay  a  minimum 
continuing  aimual  fee  of  $35,000,  those 
with  up  to  100  million  shares  listed  pay 
a  minimum  continuing  annual  fee  of 
$48,410,  those  with  up  to  200  million 
shares  listed  pay  a  minimum  of  $64,580, 
and  those  wiUi  more  than  200  million 
shares  listed  pay  a  minimum  of  $80,440. 
In  a  further  effort  to  simplify  our  pricing 
structure,  the  NYSE  is  proposing  to 
eliminate  these  "ranges."  leaving  only 
the  basic  minimum  fee  of  $35,000 
referred  to  above. 

Continuing  annual  fees,  which  are  set 
forth  in  Section  902.02C  and  Section 
902.04C  of  the  NYSE  Listed  Company 
Manual,  are  assessed  separately  on  each 
class  of  security  issued.  Because  some 
companies  have  more  than  one  class  of 
common  stock  listed  on  the  NYSE,  the 
NYSE  currently  provides  that  if  one 
class  pays  the  $35,000  minimum  fee,  the 
other  class(es)  are  subject  to  lower 
minima  (ranging  from  $16,170  to 
$32,320)  depending  on  the  number  of 
shares  listed.  To  simplify  this  structure, 
the  NYSE  is  proposing  that  when  a 
company  has  multiple  classes  of 
common  stock  listed  on  the  NYSE,  the 
class  with  the  greatest  number  of  shares 
outstanding  will  be  subject  to  the 
$35,000  minimum,  and  each  additional^ 
class  of  common  stock  will  be  subject  to 
a  minimum  fee  of  $20,000  per  class. 

Under  Section  902.02C  of  the  NYSE 
Listing  Standards,  classes  of  securities 
other  than  common  stock  are  currently 
subject  to  the  same  continuing  annual 
fee  rate  schedule  as  common  stock,  but 
with  a  lower  minimum  fee  of  $3,600, 
rather  than  $35,000.  Accordingly,  the 
NYSE  proposes  that  the  new  rate 
schedule  of  $930  per  million  shares  will 
apply  to  these  securities,  and  the 
applicable  minimum  will  be  raised  from 
$3,600  to  $5,000.  Also,  the  NYSE  notes 
that  in  the  case  of  companies  with  listed 
preferred  stock  that  do  not  have 
common  stock  listed  here,  the  original 
listed  preferred  issue  will  be  subject  to 
the  $35,000  minimum  annual  fee. 


although  other  classes  listed  will  be 
subject  to  the  $5,000  minimum. 

"Short-term  securities"  are  those 
securities  having  a  term  of  seven  years 
or  less  (e.g.,  index  warrants,  foreign 
currency  warrants,  contingent  value 
rights,  etc.).  Section  902.03B  of  the 
NYSE  Listed  Company  Manual 
currently  provides  for  a  special  set  of 
"range  minima"  applicable  to  such 
securities,  that  actually  subjects  such 
issues  to  higher  minimum  continuing 
aimual  fees  than  are  otherwise  applied 
to  non-common  stock  securities  as 
described  in  the  preceding  paragraph. 
To  eliminate  this  anomaly,  the  NYSE 
proposes  to  amend  Section  902. 03B  of 
the  NYSE  Listed  Company  Manual  to 
apply  to  such  "short  term  securities" 
the  new  rate  schedule  of  $930  per 
million  shares,  and  to  also  apply  the 
same  $5,000  annual  minimum  as  is 
applicable  to  other  non-common 
securities. 

Finally,  Section  902.02C  of  the  NYSE 
Listed  Company  Manual  currently 
removes  from  the  calculation  of 
continuing  annual  fees  any  shares 
which  have  been  listed  for  a  period  of 
15  years  or  more.  This  policy  results  in 
companies  having  disparate  continuing 
aimual  fees  despite  having  similar 
amoimts  of  stock  listed  on  the  NYSE. 
The  NYSE  proposes  to  eliminate  this 
policy  for  all  listed  companies  with  the 
exception  of  closed-end  funds. 

Separate  and  distinct  from  the 
foregoing  price  changes,  the  NYSE  also 
proposes  to  make  permanent  a  per 
issuer  overall  $1  million  fee  cap  that 
was  implemented  starting  with  the  2000 
calendar  year.^  That  cap.  codified  in 
Section  902.02.  by  its  terms  was  put  into 
effect  on  a  pilot  basis. for  three  years, 
through  calendar  2002.  The  NYSE's 
experience  with  this  rule  has 
demonstrated  that  it  is  an  appropriate 
limitation  to  avoid  overburdening  any 
particular  company  in  an  unusual  year, 
and  the  NYSE  proposes  to  make  the 
pilot  permanent. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act «  which  provides  that 
an  exchange  have  rules  that  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 


'  See  Securities  Exchange  Act  Release  No.  43163 
(August  16.  2000).  65  FR  51389  (August  23.  2000) 
(SR-NYSE-00-16). 

•  15  U.S.C.  78f[b)(4). 


77126 


Federal  Register / Vol.  67,  No.  241 /Monday,  December  16.  2002 /Notices 


B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NYSE  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

///.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.SX^.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-62  and  should  be 
submitted  by  December  31,  2002. 


For  the  Commission,  by  (he  Division  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-31553  Filed  12-13-02;  8:45  am) 

8HJJNQ  CODE  M10-01-* 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «3473] 

State  of  Alaska 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  4. 
2002. 1  find  that  the  Kenai  Peninsula 
Borough,  Kodiak  Island  Borough,  and 
Chignik  Bay  area  to  include  Chignik, 
Chignik  Lake,  Chignik  Lagoon  in  the 
State  of  Alaska  constitute  a  disaster  area 
due  to  damages  caused  by  severe  winter 
storms,  flooding,  coastal  erosion  and 
tidal  surge  occurring  on  October  23, 
2002  and  continuing  through  November 
12.  2002.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  3,  2003  and  for 
economic  injury  until  the  close  of 
business  on  September  4,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  areas  and 
jurisdictions  may  be  filed  until  the 
specified  date  at  the  above  location: 
Lake  and  Peninsula  Borough. 
Matunuska-Susitna  Borough, 
Municipality  of  Anchorage,  Chugach 
Regional  Educational  Attendance  Areas 
(REAA),  and  Iditarod  Area  REAA  in  the 
State  of  Alaska. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

at)ie  elsewtiere:  

5.875 

Homeowners      without      credit 

availat>le  elswtiere:  

2.937 

Businesses  with  credit  available 

elsewhere:  

6.648 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere'      

3.324 

Ottiers  (including  non-profit  or- 

ganizations) with  credrt  avail- 

at)le  elsewhere:  

5.500 

For  Economic  Injury: 

Businesses  and  Snnall  Agricul- 

tural    Cooperatives     without 

credit  availat>le  elswhere:  

3.324 

» 1 7  C;FR  200.30-3(aM  1 2). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  347311.  For 
economic  injury  the  number  is  9T6600 
for  Alaska. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  9,  2002. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  02-31549  Filed  12-13-02;  8:45  amj 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  ttie 
Transport  of  Radioactive  Materials; 
Conference 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  international 

conference. 

SUMIMARY:  This  notice  is  to  advise 
interested  persons  that  the  International 
Atomic  Energy  Agency  (IAEA), 
International  Maritime  Organization, 
and  the  Universal  Postal  Union  are  co- 
sponsoring  an  international  conference 
on  the  safe  transport  of  radioactive 
materials.  The  conference  will  take 
place  at  the  Austria  Centre,  Vienna, 
Austria  from  July  7  through  July  1 1 , 
2003.  The  objective  of  the  conference  is 
to  exchange  information  on  issues 
related  to  the  safe  transport  of 
radioactive  material  and  to  formulate 
recommendations  regarding  further 
international  co-operation  in  this  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Boyle.  Radioactive  Materials 
Branch.  Office  of  Hazardous  Materials 
Safety,  Department  of  Transportation. 
Washington,  DC  20590;  Phone:  (202) 
366-2993.  Facsimile:  (202)  366-3753, 
email:  rick.boyle@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
conference  is  directed  to  a  broad 
spectrum  of  professionals  dealing  with 
the  safe  transport  of  radioactive 
material.  The  preliminary  agenda 
includes  topical  sessions  on:  adequacy 
and  effectiveness  of  the  international 
transport  regulations:  effectiveness  of 
radiation  protection  in  transport; 
packaging  and  transport  of  nuclear  fuel 
cycle  material;  packaging  and  transport 
of  non-nuclear  fuel  cycle  material; 
compliance  and  quality  assurance 
programming;  liability  in  the  transport 
of  radioactive  material;  and  emergency 
response  and  preparedness.  There  is  no 
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registration  fee  for  this  conference  but 
all  individuals  and  parties  interested  in 
attending  must  forward  a  completed 
participation  form  to  the  Office  of 
Hazardous  Materials  Safety  point  of 
contact  listed  above  for  transmission  to 
the  IAEA  by  June  1,  2003.  Individuals 
interested  in  submitting  a  paper  for  this 
conference  should  prepare  it  in 
accordance  with  the  IAEA  conference 
gmdelines  and  submit  it  to  both  IAEA 
and  the  Office  of  Hazardous  Materials 
Safety  point  of  contact  listed  above  by 
February  1,  2003.  Copies  of  the  official 
conference  annoimcement.  the 
participation  and  paper  submission 
forms,  and  instructions  and  due  dates 
for  completion  of  these  forms  may  be 
downloaded  firom  the  IAEA  Transport 
Division's  Web  site  at:  http:// 
www.iaea.org/ns/msanet/progmmme/ 
mdiationsafety/tmnsportsafety/ 
2_detaiUed_info_on_tsu_pmg.h  tm . 

Issued  in  Washington,  DC  on  E)ecember  4, 
2002. 

Robert  A.  McGuire. 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  02-31595  Filed  12-13-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docltet  No.  RSPA-98-4034] 

PIpellna  Safety:  Pro)act  Modifications 
Approved  for  the  Natural  Gas  Pipeline 
Company  of  America  Pipeline  Risk 
Management  Demonstration  Project 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  risk  management 
project  modification  and  finding  of  no 
significant  impact. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  has 
amended  the  Risk  Management 
Demonstration  Project  Order  issued  to 
Natural  Gas  Pipeline  Company  of 
America  (NGPL)  to  allow  NGPL  to 
conduct  alternative  risk  control 
activities  on  five  of  its  pipeline 
segments  in  lieu  of  compliance  with 
certain  pipeline  safety  regulations.  OPS 
has  also  made  a  finding  that  this 
amendment  will  have  no  significant 
impacts  on  the  environment. 
addresses:  Comments  on  this  or  any 
other  demonstration  project  will  be 
accepted  in  the  Docket  throughout  the 
4-year  demonstration  period.  You  may 


send  comments  to  the  Dockets  Facility. 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0991,  or  you 
may  submit  your  comments 
electronically  by  logging  on  to  the 
following  Internet  Web  address:  http:// 
dms.dot.gov,  and  then  clicking  on  "Help 
&  Information"  for  instructions  on  how 
to  file  a  document  electronically. 
Comments  should  identify  the  dock<?t 
nimaber  RSPA-1 998-4034.  Persons 
should  submit  the  original  comment 
document  and  one  (1)  copy.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  must  include 
a  self-addressed  stamped  postcard.  The 
Dockets  Facility  is  located  on  the  plaza 
level  of  the  Nassif  Building  in  Room 
401,  400  Seventh  Street,  SW.. 
Washington,  DC.  The  Dockets  Facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

EUzabeth  Callsen,  OPS,  (202)  366-4572, 
regarding  the  subject  matter  of  this 
document.  Contact  the  Dockets  Unit, 
(202)  366-5046.  for  docket  material. 
Comments  may  also  be  reviewed  on  line 
at  the  DOT  Docket  Management  System 
Web  site  at  http://dms.dot.gov/. 

SUPPLEMENTARY  INFORMATION: 

Proiect  Order  Amendment 

On  December  31, 1998,  OPS  issued 
Natural  Gas  Pipeline  Company  of 
America  (NGPL)  i  a  Risk  Management 
Demonstration  Project  Order  ^ 

authorizing  NGPL  to  conduct  a  risk 
management  project  on  its  interstate 
natural  gas  transmission  pipeline 
system.  The  project  was  one  of  several 
demonstration  projects  in  a  risk 
demonstration  program  authorized  by 
49  U.S.C.  60126.  Since  that  Order  was 
issued.  NGPL  identified  five  segments 
in  its  pipeline  system  .vhere  it  proposed 
to  perform  alternative  risk  control 
activities  in  lieu  of  compliance  with  the 
regulations  addressing  class  location 
changes.  In  a  Notice  dated  August  17. 
2001  (66  FR  43295),  OPS  described  in 
detail  the  five  segments  and  the 
proposed  alternative  activities.  OPS 
stated  that  its  analysis  of  the  proposed 
activities  had  found  them  likely  to 
provide  superior  protection.  OPS 
announced  its  intent  to  amend  the 
Demonstration  Project  Order  and  allow 
the  alternative  activities,  after 


'  In  1998,  NGPL  was  acquired  by  KN  Energy.  Inc. 
In  October.  1999,  KN  Energy  merged  with  Kinder 
Morgan,  Inc.  The  merged  company  is  named  Kinder 
Morgan,  Inc.  (KMI).  NGPL  now  operates  its  pipeline 
system  as  a  subsidiary  of  KMI.  The  scope  of  the 
Risk  Management  Demonstration  Project  remains 
limited  to  the  NGPL  system. 


consideration  of  public  comment.  OPS 
did  not  receive  any  public  comment  in 
response  to  that  Notice. 

This  Notice  announces  OPS's 
issuance  of  an  amendment  to  NGPL's 
Demonstration  Project  Order  to  exempt 
the  five  pipeline  segments  from 
compliance  with  49  CFR  192.611 
conditioned  on  NGPL  performing  the 
alternative  activities.  The  decision  to 
amend  the  Demonstration  Project  Order 
to  allow  the  exemption  is  based  on  the 
conclusion  that  the  alternative  activities 
will  provide  superior  safety  to  that 
provided  by  compliance  with  49  CFR 
192.611. 

More  detailed  descriptions  of  all 
aspects  of  the  NGPL  demonstration 
project  are  available  in  the  foUoMdng 
documents: 

(1)  66  FR  43295.  "Pipeline  Safety: 
Intent  to  Approve  Project  Modifications 
and  Environmental  Assessment  of 
Modifications  for  the  Natural  Gas 
Pipeline  Company  of  America  Risk 
Management  Demonstration 
Project,"August  17.  2001. 

(2)  Docket  Number  RSPA-1 998- 
4034-5,  "Appendix  A:  Environmental 
Assessment,"  August  14,  2001. 

(3)  63  FR  46497,  "Pipeline  Safety: 
Intent  to  Approve  Project  and 
Environmental  Assessment  for  the 
Natural  Gas  Pipeline  Company  of 
America  Risk  Management 
Demonstration  Project,"  September  1, 
1998 

(4)  64  FR  1067,  "Pipeline  Safety: 
Natural  Gas  Pipeline  Company  of 
America;  Approved  for  Risk  ^ 
Management  Demonstration  Program," 
January  7, 1999. 

(5)  "Demonstration  Project 
Prospectus:  Natural  Gas  Pipeline 
Company,"  available  via  the  Pipeline 
Risk  Management  Information  System 
(PRIMIS)  on  the  OPS  Web  page  at 
http://ops.dot.gov,  and  following  the 
links  to  "Initiatives"  and  "Risk 
Management  Initiative." 

(6)  "Risk  Management  Demonstration 
Project  Order,"  RMD  98-4,  December 
31, 1998. 

(7)  "Amendment  to  Risk  Management 
Demonstration  Project  Order,"  RMD  98- 
4.  Amendment  1.  November  18,  2002. 

Finding  of  No  Significant  Impact 
(FONSI) 

In  accordance  with  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332),  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1500-1508),  and  Department  of 
Transportation  (DOT)  Order  5610.1c, 
Procedures  for  Considering 
Environmental  Impacts,  OPS  conducted 
an  Environmental  Assessment  (EA)  of  "■ 
the  alternative  activities  NGPL  proposed 
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on  the  five  pipeline  segments  (Docket 
#RSPA-1 998-^034-5,  "Appendix  A: 
Environmental  Assessment",  August  14, 
2001).  In  that  EA.  OPS  concluded  that 
the  alternative  activities  would  not  have 
significant  environmental  impacts. 

OPS  received  no  public  comment  on 
the  Environmental  Assessment.  Based 
on  the  analysis  and  conclusions  reached 
in  the  Environmental  Assessment  and 
the  analysis  conducted  in  the  above- 
listed  documents.  OPS  has  determined 
that  there  are  no  significant  impacts  on 
the  environment  associated  with  this 
action.  The  Environmental  Assessment 
and  the  other  above-listed  documents 
are  incorporated  by  reference  into  this 
FONSI.  To  summarize.  OPS  has 
concluded  that  the  risk  control 
alternatives  on  the  five  pipeline 
segments  will  provide  superior 
protection  for  people  living  near  the 
NGPL  pipeline  system  when  compared 
to  current  regulatory  requirements. 
Although  the  alternative  activities  are 
expected  to  provide  environmental 
benefits,  due  to  the  minimal 
environmental  impact  associated  with 
gas  pipeline  failures,  these  benefits  are 
not  expected  to  be  significant.  The 
additional  environmental  protection 
results  primarily  bom  reducing  the 
likelihood  that  pipeline  failures  will 
occxir. 

Issued  in  Washington.  DC  on  December  9, 
2002. 

Stacey  L.  Gerard. 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  02-31542  Filed  12-13-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Modification,  Expansion,  and  Re- 
Designation  of  National  Customs 
Automation  Program  Test  of  the 
Account-Based  Declaration  Prototype 
To  Free  artd  Secure  Trade 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  In  this  notice.  Customs  is  re- 
designating the  National  Customs 
Automation  Program  (NCAP)  test  of  an 
Account-Based  Declaration  Prototype 
(NCAP/P)  as  the  Free  and  Secure  Trade 
(FAST)  prototype,  and  modifying  the 
importer  eligibility  requirements  from 
those  set  forth  in  a  notice  published  in 
the  Federal  Register  on  August  21, 
1998.  The  FAST  prototype  will  provide 
expedited  processing  of  participants' 
qualifying  merchandise  in  designated 
traffic  lanes,  provided  that  the 
merchandise  is  transported  by  certain 


registered  highway  carriers  and  drivers 
and  that  specified  data  is  submitted  to 
Customs  prior  to  the  merchandise's 
arrival  at  the  border.  Customs  is  also 
announcing  the  addition  of  two 
additional  ports  of  entry  along  the 
Northern  Border  for  the  testing  of  the 
prototype  and  the  suspension  of 
prototype  participation  at  the  one  port 
of  entry  along  the  Southern  Border. 
Participants  in  the  present  NCAP/P  test 
need  not  reapply  for  participation  in  the 
FAST  if  they  are  participants  in  the 
Customs  Trade  Partnership  against 
Terrorism  (C-TPAT)  initiative.  Current 
NCAP/P  participants  must  continue  to 
follow  all  the  operational  procedures  of 
the  program  and  will  be  bound  by  the 
terms  and  conditions  found  in  this 
notice  effective  upon  publication  of  this 
notice.  Public  comments  concerning  any 
aspect  of  this  test  program  or  procedure 
are  solicited. 

EFFECTIVE  DATES:  The  redesignated 
FAST  program  will  begin  upon 
publication  of  this  notice.  This 
prototype  will  be  tested  until  the 
Automated  Commercial  Environment 
(ACE)  is  completed.  Applications  to 
participate  in  this  NCAP  prototype  test 
may  be  submitted  at  any  time 
throughout  the  duration  of  this  test. 
Evaluations  of  the  prototype  will  occur 
periodically.  Public  comments  on  any 
aspect  of  the  planned  test  must  be 
received  on  or  before  January  1,  2003. 
All  comments  received  will  be  part  of 
the  public  record  and  made  available  to 
third  parties  upon  request. 

ADDRESSES:  Written  requests  to 
participate  in  the  prototype  test  should 
be  sent  to  U.S.  Customs  Service,  FAST 
Registration  Office.  50  South  Main 
Street,  Suite  lOOR.  St.  Albans.  Vermont 
05478.  Comments  regarding  any  aspect 
of  the  test  should  be  sent  or  faxed  to 
Enrique  S.  Tamayo,  U.S.  Customs 
Service,  1 300  Pennsylvania  Avenue 
NW.,  Room  5.2A,  Washington.  DC 
20229,  telephone  number:  (202)  927- 
3112;  fax  number:  (202)  927-1096. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  inquiries  regarding  the  eligibility  of 

specific  importers  contact:  Richard 

DiNucci  at  (202)  927-6302; 
For  questions  on  reconciliation  contact: 

John  Leonard  at  (202)  927-0915; 
For  questions  on  statement  processing 

contact:  Debbie  Scott  at  (202)  927- 

1962; 
For  questions  on  violation  billing 

contact:  Byron  Kissane  at  (202)  927- 

2148; 
For  questions  on  other  aspects  of  the 

FAST  Prototype  contact:  Daniel 

Buchanan  at  (617)  565-6236. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  March  27,  1997  Customs 
published  a  General  Notice  in  the 
Federal  Register  (62  FR  14731)  that 
announced  Customs  plan  to  conduct  a 
test,  pursuant  to  §  101.9(b)  of  the 
Customs  Regulations  (19  CFR  101.9(b)), 
of  a  planned  National  Customs 
Automation  Program  component  (see  19 
U.S.C.  1411-1414)  called  an  account- 
based  declaration  prototype,  known  by 
the  acronym  NCAP/P.  The  NCAP/P  was 
developed  to  provide  the  first 
operational  demonstration  of  the 
Automated  Commercial  Environment 
(ACE),  with  capabilities  for  processing 
imports  that  would  integrate  the  new 
account-based  import  declaration 
process  with  other  aspects  of  the  Trade 
Compliance  process  and  selected 
featiires  of  NCAP  elements  of  Title  VI  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act,  Pub.  L. 
103-182. 107  Stat.  2057  (December  8. 
1993).  popularly  known  as  the  Customs 
Modernization  Act  which  established 
the  National  Automation  Program 
(NCAP)  as  an  automated  and  electronic 
system  for  the  processing  of  commercial 
importations.  "This  phase  of  the  NCAP/ 
P  test  was  initially  limited  to  certain 
importers  that  imported  certain 
merchandise  by  truck  through  three 
ports:  Laredo,  "Texas;  and  Detroit  and 
Port  Huron.  Michigan. 

On  August  21, 1998  Customs 
published  another  General  Notice  in  the 
Federal  Register  (63  FR  44949)  that 
replaced  the  previously  published 
document  to  revise  the  importer 
eligibility  requirements  for  participation 
in  the  NCAP/P,  incorporate 
enhancements  to  reconciliation,  and 
clarify  the  statement  process.  This 
second  General  Notice  also  outlined  the 
development  and  evaluation 
methodology  that  would  be  used  in  the 
test.  As  with  the  first  notice,  public 
comments  were  invited  on  any  aspect  of 
the  test.  Reference  to  these  earlier 
documents  should  be  sought  by 
importers  interested  in  participating  in 
this  account-abased  declaration 
processing  prototype,  or  interested  in 
understanding  the  ACE  Trade 
Compliance  account-based  declaration 
process,  which  includes  remote  location 
filing,  statement  processing,  and 
reconciliation.  Further,  the  information 
published  by  Customs  on  August  21, 
1998,  concerning  the  test  development 
methodology,  the  general  requirements 
for  the  prototype  test,  maintenance  of 
account,  misconduct  procedures, 
identification  of  the  regulatory 
provisions  suspended,  and  evaluating 
the  prototype,  remains  the  same  except 
as  provided  below. 
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It  is  noted  that  Customs  also 
published  another  document  in  the 
Federal  Register  concerning  the  NCAP/ 
P  on  October  15,  1998  (63  FR  55426). 
That  document  discussed  Customs  plan 
to  expand  the  NCAP/P  to  five  additional 
ports  of  entry.  The  plaimed  expansion 
to  those  ports  has  yet  to  occur. 

Prototjrpe  Changes 

This  document  advises  the  public  that 
Customs  is  redesignating  the  NCAP/P  as 
the  Free  and  Secure  Trade  (FAST) 
prototype  and  is  modifying  the  importer 
eligibility  requirements  to  reflect  the 
need  for  ensuring  security  while 
facilitating  the  processing  of 
merchandise.  This  document  also 
announces  the  addition  of  two 
additional  ports  of  entry  along  the 
Northern  Border  for  the  testing  of  the 
prototype  and  the  suspension  of 
prototype  participation  at  the  one  port 
of  entry  along  the  Southern  Border. 
Public  comments  concerning  any  aspect 
of  this  test  are  solicited. 

The  NCAP/P  is  redesignated  as  the 
FAST  prototype  to  clearly  show  that 
importers  must  now  participate  in  the 
Customs-Trade  Partnership  Against 
Terrorism  (C-TPAT)  Program  to 
participate  or  to  continue  participating 
in  the  testing  of  the  prototype  and  that 
U.S./Canada  border  highway  carriers 
and  their  drivers  must  be  FAST 
registered.  Merchandise  imported  by  C- 
TPAT  participating  importers  will  also 
be  eligible  for  expedited  processing 
along  the  U.S./Canada  border  in  FAST- 
designated  traffic  lanes  under  Pre- 
Arrival  Processing  System  (PAPS) 
procedvues,  provided  that  the  U.S./ 
Canada  border  highway  carriers  and  the 
drivers  are  FAST  registered. 
Conveyances  transporting  merchandise 
that  is  comprised  of  both  shipments  of 
merchandise  ot  C-TPAT-participating 
importers  and  shipments  of  non-C- 
TPAT-participating  importers  will  not 
be  afforded  FAST-expedited  processing. 

The  C-TPAT  is  a  joint  government- 
business  initiative  to  build  cooperative 
'  relationships  that  strengthen  overall 
supply  chain  and  border  security  for  the 
United  States.  Importers  participate  in 
the  C-TPAT  by  agreeing  to  work  with 
Customs  in  improving  security 
procedures  along  the  entire  supply 
chain  of  the  merchandise  they  import. 

The  FAST  Program  is  a  bilateral 
initiative  between  the  United  States  and 
Canada  to  enhance  the  security  and 
safety  along  their  shared  border,  while 
also  enhancing  the  economic  prosperity 
of  each  country,  by  aligning,  to  the 
maximum  extent  possible,  their  customs 
commercial  programs.  A  component  of 
the  Northern-border  FAST  Program  is 
Highway  Carriers  Registration,  which 


allows  FAST-approved  highway  carriers 
and  their  designated  drivers  in 
possession  of  a  valid  FAST/Commercial 
Driver  Card  to  use  FAST-lane 
processing  at  designated  ports  of  entry. 

The  PAPS  (Pre- Arrival  Processing 
System)  is  an  automated  cargo  release 
procedure  adopted  by  Customs  that 
requires  certain  entry  data  generated  by 
a  carrier  to  be  submitted  to  Customs 
prior  to  the  arrival  of  the  merchandise 
at  the  designated  port  of  entry  for  cargo 
selectivity  concerns  and  utilizes  barcode 
technology  to  expedite  the  release  of 
those  commercial  shipments  not 
selected  for  examination.  To  process  a 
PAPS  transaction,  the  carrier  attaches  a 
unique  barcode  label  which  consists  of 
the  carriers  Standard  Carrier  Alpha 
Code  (SCAC)  and  pro  bill  number  to 
each  invoice  and  truck  manifest  while 
the  merchandise  is  still  in  Canada.  This 
information  is  then  transmitted  to  the 
U.S.  Customs  broker  who  prepares  a 
Border  Cargo  Selectivity  entry  in  the 
Automated  Commercial  System  (ACS) 
before  the  merchandise  arrives  at  the 
U.S.  border.  When  the  merchandise 
arrives  at  the  U.S.  border,  the  Customs 
inspector  wands  the  barcode 
information  which  automatically 
retrieves  the  entry  information  from  the 
ACS  system.  If  no  examination  is 
needed,  the  Inspector  releases  the  truck 
from  the  primary  booth;  thus,  reducing 
the  carrier's  wait  time  and  easing 
congestion  at  that  border  crossing. 

For  further  information  and 
application  procedures  regarding  the  C- 
TPAT  and  Northern-border  FAST 
initiatives,  and  for  further  information 
regarding  the  PAPS  procedures  visit 
Customs  Web  site  at 
http://www.customs.ustreas.gov/ 
tpatf.htm. 

The  importer  eligibility  requirements 
for  participation  in  the  redesignated 
FAST  prototype  are  modified  to  reflect 
the  need  for  ensuring  security  while 
facilitating  the  processing  of  properly 
documented  merchandise.  Applicants 
no  longer  have  to  be  designated  as 
within  the  top  echelon  of  importers  or 
import  merchandise  within  any  of  the 
Customs  Primary  Focus  Industry 
categories,  but  must  be  a  participant  in 
the  C-TPAT  initiative;  existing  NCAP/P 
participants  must  be  prepared  to  follow 
all  the  operational  procedures  and  will 
be  boiuid  by  the  terms  and  conditions 
found  in  this  and  the  previously  cited 
notice.  Further,  if  the  importer  will  be 
entering  merchandise  along  the 
Northern  border,  then  both  the 
Northern-border  highway  carriers  and 
their  drivers  must  be  FAST  registered. 

Regarding  the  addition  of  two 
additional  ports  of  entry  along  the 
Northern  Border  for  the  testing  of  the 


prototype  and  the  suspension  of 
prototype  participation  at  the  one  port 
of  entry  along  the  Southern  Border,  from 
the  date  of  publication  of  this  notice, 
importers  may  now  enter  merchandise 
for  prototype  processing  at  the 
Northern-border  ports  of: 

1.  Port  Huron  (Blue  Water  Bridge^and 
Detroit  (Ambassador  Bridge  and/or 
Windsor  Tunnel),  Michigan; 

2.  Blaine,  Washington;  and 

3.  Buffalo  (including  the  Peace  Bridge 
and  Lewiston  Bridge)  and  Champlain, 
New  York. 

At  this  time,  prototype  processing  is 
suspended  at  the  Southwest-border  port 
of  entry  at  Laredo,  Texas.  Customs  will 
consider  re-establishing  this  prototype 
at  the  Laredo  port  of  entry  if  sufficient 
interest  is  shown  by  the  importing 
community. 

Application  for  FAST 

Participants  in  the  present  NCAP/P 
need  not  re-apply  to  participate  in  the 
FAST  prototype,  but  must  be  prepared 
to  follow  all  the  operational  procedures 
and  will  be  bound  by  the  terms  and 
conditions  found  in  the  previously  cited 
notice  and  this  notice  effective  upon 
publication  of  this  notice  and  their 
carriers  and  drivers  must  become  FAST 
registered  by  February  1,  2003  to 
continue  receiving  expedited  release 
imder  FAST.  For  ease  of  reference,  the 
application  information  for  new 
applicants,  is  set  forth  in  this  document. 

Importers  who  wish  to  participate  in 
the  FAST  prototype  must  submit  an  . 
application  to  the  St.  Albans,  Vermont, 
Service  Port  at  the  address  indicated 
with  the  following  information: 

A.  Importer's  name,  address,  and  IRS 
employer  identification  number  or 
social  security  number; 

B.  Names  and  addresses  of  all 
shippers  and  all  sellers/vendors  for  the 
FAST  prototype; 

C.  A  listing  of  all  the  6-digit  HTS 
numbers  under  which  the  imported 
commodities  will  be  classified; 

D.  The  surety  and  surety  code  and  the 
number  of  the  continuous  surety  bond 
which  will  cover  all  cargo  processed 
under  FAST  procedures.  If  the  applicant 
plans  to  reconcile  their  FAST  entry 
summaries,  a  commitment  to  file  the 
bond  rider  prior  to  flagging  underlying 
entry  summaries  for  reconciliation, 
along  with  identification  of  the  port  in 
which  the  continuous  bond  and  rider 
are  filed  must  be  included; 

E.  Names,  addresses,  and  SCAC  of 
truck  carriers  who  will  be  transporting 
FAST  shipments  across  the 
international  borders.  Note,  both  the 
highway  carriers  and  their  drivers  must 
be  FAST  registered; 
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F.  Names,  addresses  and  Hler  codes  of 
any  customs  brokers  who  will  be  filing 
data: 

G.  The  approximate  total  number  of 
entries  per  month  expected  to  be 
processed  at  each  of  the  following 
locations: 

1.  Port  Huron  (Blue  Water  Bridge)  and 
Detroit  (Ambassador  Bridge  and/or 
Windsor  Tunnel),  Michigan; 

2.  Blaine,  Washington;  and 

3.  Buffalo  (including  the  Peace  Bridge 
and  Lewiston  Bridge)  and  Champlain, 
New  York; 

H.  Detailed  description  of  anticipated 
issues  and/or  commodities  for  which 
the  participant  anticipates  electing 
reconciliation. 

I.  Because  the  Importer  Compliance 
Monitoring  Program  test  was  terminated 
on  May  30.  2002  [see.  Federal  Register 
document  published  April  30.  2002  (67 
FR  21322))  in  favor  of  a  new  program 
called  the  Importer  Self-Assessment 
[see.  Federal  Register  document 
published  June  17.  2002  (67  FR  41298)). 
the  former  NCAP/P  requirement  to 
furnish  in  the  application  a  statement  in 
which  the  applicant  commits  to  undergo 
and  cooperate  fully  with  a  Customs 
Compliance  Assessment  is  no  longer 
applicable. 

Customs  will  make  admissibility 
determinations  on  FAST  shipments 
based  on  cargo  examinations  and  the 
information  supplied  with  the 
application,  which  will  serve  as  a  pre- 
filed  entry  for  FAST  purposes.  Existing 
NCAP/P  participants  are  not  required  to 
re-submit  identification  of  their  existing 
suppliers.  However,  the  carriers  and 
drivers  employed  for  FAST  processing 
under  this  prototype  will  be  required  to 
become  FAST  registered  for  the 
importer  to  continue  receiving 
expedited  release  under  FAST  by 
February  1,  2003. 

Importers  who  submit  applications  to 
participate  in  the  FAST  will  be  notified 
in  writing  of  their  acceptance  or 
rejection.  If  an  applicant  is  denied 
participation,  the  notification  letter  will 
include  the  reasons  for  that  denial. 
Eligible  importers  whose  initial 
application  is  rejected  may  re-apply 
upon  correction  of  the  situation  that  led 
to  the  denial. 

Dated:  December  11.  2002. 

laytoo  P.  Ahem. 

Assistant  Commissioner.  Office  of  Field 
Operations. 

|FR  Doc.  02-31578  Filed  12-13-02:  8:45  am) 

BUJNG  CODE  U20-<a-W 


DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center 

FLETC  Glynco,  GA;  Notice  of 
Availability  of  Document  for  Review 

AGENCY:  Federal  Law  Enforcement 
Training  Center,  Treasiuy. 
ACTION:  Notice  of  availability  of 
environmental  assessment  for  public 
review. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Law  Enforcement  Training 
Center  (FLETC),  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  National 
Environmental  Policy  Act  (40  CFR  parts 
1500-1508),  and  Department  of  the 
Treasury  Directive  75-02  (Department 
of  the  Treasury  Environmental  Quality 
Program),  has  prepared  an 
Environmental  Assessment  (EA)  related 
to  the  acquisition  of  County  roads  in 
Glynn  County  Georgia.  The  FLETC 
proposes  to  close  the  portions  of  each 
road  that  are  located  adjacent  to  the 
tract  of  land  that  FLETC  is  proposing  to 
purchase,  create  cul-de-sacs/entry  gates 
at  the  terminal  points  for  both  roads, 
and  construct  a  security  fence  and  a 
perimeter  road  on  the  northern  and 
eastern  perimeter  of  the  parcel.  The 
public  and  resource  agencies  were 
invited  to  attend  a  public  meeting  held 
November  7,  2002,  and  participate  in 
the  planning  and  analysis  of  the 
proposed  project.  At  that  meeting  the 
FLETC  discussed  the  environmental 
review  process,  described  the  project 
and  alternatives  under  consideration, 
discussed  the  scope  of  environmental 
issues  to  be  investigated  in  accordance 
with  the  requirements  of  NEPA,  and 
answered  questions  from  attendees. 

An  EA  document  has  been  prepared 
in  accordance  with  NEPA  and 
Department,  of  the  Treasury 
requirements,  addressing  the  various 
project  alternatives,  their  potential 
environmental  impacts,  and  issues 
raised  during  the  November  7,  2002, 
public  meeting.  This  dociunent  will  be 
available  for  public  review  and 
comment  from  December  16.  2002.  until 
lanuary  16.  2003.  at  the  following 
locations: 

1.  Three  Rivers  Regional  Library.  2400 
Revnolds  Street.  Brunswick.  Georgia 
31520.912-267-1212. 

2.  Department  of  the  Treasury, 
Library.  Main  Treasury  Building.  1500 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220.  Contact  Bill 
McGovem  at  202-622-0043. 


Significant  comments  received  from 
the  public  and  agencies  during  the 
review  period  will  be  addressed  in  the 
EA  and  included  in  an  appendix. 
Should  the  FLETC  determine,  based  on 
the  public's  comments  and  the 
information  presented  in  the  EA,  that 
the  impacts  of  the  acquisition  of  the 
county  roads,  the  proposed  closing  of 
portions  of  the  roads  that  are  adjacent  to 
the  tract  of  land  that  FLETC  is 
proposing  to  purchase,  the  construction 
of  cul-de-sacs/entry  gates  at  the  terminal 
points  for  both  roads,  and  construction 
of  a  security  fence  and  a  perimeter  road 
on  the  northern  and  eastern  perimeter  of 
the  parcel  will  not  have  a  significant 
environmental  impact,  it  will  prepare  a 
Finding  of  No  Significant  Impact 
(FONSI)  for  publication  in  the  Federal 
Register  and  in  a  newspaper  in  general 
circulation  at  the  project  location. 
Should  significant  environmental 
impacts  be  determined  to  exist  due  to 
the  project,  the  FLETC  will  proceed 
with  the  preparation  of  an 
Environmental  Impact  Statement,  per 
the  requirements  of  NEPA,  the  Council 
on  Environmental  Quality,  and  its  own 
environmental  policies  and  procedures. 

DATES:  Written  comments  concerning 
the  EA  should  be  received  on  or  before 
January  16,  2003.  to  be  assured  of 
consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Ms.  Susan  Shaw,  NEPA  Coordinator/ 
Project  Manager.  Building  T-726 
Glynco.  GA  31524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Shaw,  NEPA  Coordinator/Project 
Manager,  FLETC.  at  (912)  261-4557.  Ms. 
Shaw's  e-mail  address  is 
sshaw@fletc.treas.gov. 

SUPPLEMENTARY  INFORMATION:  The 
FLETC  has  a  mission  of  providing  high 
quality,  cost-effective  training  of  federal 
law  enforcement  personnel.  The 
acquisition  of  portions  of  the  County 
roads  and  the  construction  of  the 
security  fence  and  perimeter  road  will 
allow  the  FLETC  to  maintain  a  secure 
campus  setting.  The  FLETC  facility  is 
located  approximately  three  miles  north 
of  Brunswick  in  Glynn  County,  GA.  The 
project  site  is  situated  at  the  intersection 
of  Sidney  Lanier  Drive  and  Etheridge 
Drive  adjacent  to  the  Sossner  Tap  & 
Tool  Corporation  located  at  2100  Sidney 
Lanier  Drive.  Brunswick.  GA.  in  the 
Glynco-McBride  industrial  Park. 

Authority:  The  Council  on  Environmental 
Quality's  National  Environmental  Policy  Act. 
40  CFR  parts  1500  et  seq. 


Federal  Register /Vol.  67,  No.  241 /Monday.  December  16,  2002 /Notices 


77131 


Dated:  December  10.  2002. 
Paul  Magalski, 

Assistant  Director.  Office  of  Compliance, 
Federal  Law  Enforcement  Training  Center. 
(FR  Doc.  02-31622  Filed  12-13-02:  8:45  am] 

BNJJNG  CODE  4(1 0-3^-P 

DEPARTMENT  OF  THE  TREASURY 

■nteriMl  Revenue  Service 

Fropoaed  Collection;  Comment 
Request  for  Revenue  Procedure  99-38 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  99-39,  Form  941  e- 
file  program. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additioneil  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Allan  Hopkins,  (202)  622- 
6665.  or  through  the  Internet 
[Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  941  e-file  Program. 

OMB  Number:  1545-1557. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-39. 

Abstract:  Revenue  Procedure  99-39 
provides  the  requirements  of  the  Form 
941  e-file  Program,  which  combines  the 
Form  941  Electronic  Filing  (ELF) 
Program  with  an  on-line  filing  program 
that  allows  a  taxpayer  to  electronically 
file  a  Form  941,  Employer's  Quarterly 
Federal  Tax  Return,  using  a  personal 
computer,  modem,  and  commercial  tax 
preparation  software. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
390,200. 

Estimated  Time  Per  Respondent:  37 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  238.863. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long  ■ 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  i)i  services 
to  provide  information. 

Approved:  December  4,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-31615  Filed  12-13-02:  8:45  am) 
BuuNG  cooe  4«30-ai-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
PA-7-88] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
othOT  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  an 
existing  final  regulation,  IA-7-88.  (TO 
8379),  Excise  Tax  Relating  to  Gain  or 
Other  Income  Realized  By  Any  Person 
on  Receipt  of  Greenmail  (§8 155.6011-1, 
155.6001-1.  155.6081-1.  and  155.6161- 
1). 

DATES:  Written  comments  should  be 
received  on  or  before  February  14,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vnitten  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665  or  through  the  Internet 
{AIlan.S4.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  Relating  to  Gain  or 
Other  Income  Realized  By  Any  Person 
on  Receipt  of  Greenmail. 

OMB  Number:  1545-1049. 

Regulation  Project  Number:  lA-7-88. 

Abstract:  The  regulations  provide 
rules  relating  to  the  manner  and  method 
of  reporting  and  paying  the 
nondeductible  50  percent  excise  tax 
imposed  by  section  5881  of  the  Internal 
Revenue  Code  with  respect  to  the 
receipt  of  greenmail.  The  reporting 
requirements  will  be  used  to  verify  that 
the  excise  tax  imposed  under  section 
5881  is  properly  reported  and  timely 
paid. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents:  4. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Houri:  2. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  5,  2002. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  02-31616  Filed  12-13-02;  8:45  am] 

BILUNG  COOE  4S30-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Intdmational  Trade  Administration 

North  American  Free-Trade 
Agreement,  Articie  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

Correction 

In  notice  document  02-30902 
appearing  on  page  72646  in  the  issue  of 
Friday.  December  6.  2002.  make  the 
following  correction: 

On  page  72646.  in  the  second  column, 
under  the  heading  SUMMARY,  in  the 
sixth  line,  " US A-CDA-2002-1 904-09" 


Federal  Register 

Vol.  67,  No.  241 

Monday,  Deceml>er  16.  2002 


should  read,  "USA-MEX-2002-1904- 
10". 

[FR  Doc.  C2-309Q2  Filed  12-13-02;  8:45  am] 
BUJJNG  CODE  1S0S-01-O 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1200 
RIN309&-AB12 

Official  Seals  , 

Correction 

In  rule  document  02-30766  begiiming 
on  page  72101  in  the  issue  of 
Wednesday,  December  4.  2002,  make 
the  following  correction: 

§1200.2    [Corrected] 

On  page  72101.  in  the  third  column, 
in  §  1200.2.  in  the  first  paragraph,  in  the 
second  line.  "30"  should  read.  "3". 

[FR  Doc;  C2-30766  Filed  12-13-02;  8:45  am) 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service 

Proposed  Collection  of  Information: 
Resolution  Authorizing  Execution  of 
Depositary,  Financial  Agency,  and 
Collateral  Agreement;  and  Depositary, 
Rnancial  Agency,  and  Collateral 
Agreement 

Correction 

In  notice  document  02-30016 
appearing  on  page  71010  in  the  issue  of 
Wednesday.  November  27.  2002.  make 
the  following  correction: 

On  page  71010.  in  the  third  column, 
in  the  second  line.  "The"  should  read, 
"They". 

[FR  Doc.  C2-30016  Filed  12-13-02;  8:45  am) 
BNJJNG  CODE  1S05-01-O 


Monday, 
December  16,  2002 
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Part  n 

Department  of 
Justice 

Immigration  and  Naturalization  Service 

Registration  of  Certain  Nonimmigrant 
Aliens  From  Designated  Countries;  Notice 
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DEPARTMENT  OF  JUSTICE 

Inunigration  and  Naturalization  Service 
[AG  Order  No.  2636-2002] 

Registration  of  Certain  Nonimmigrant 
Aliens  from  Designated  Countries 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMAflY:  This  Notice  requires  certain 
nonimmigrant  aliens  to  appear  before, 
register  with,  and  provide  requested 
information  to  the  Immigration  and 
Naturalization  Service  on  or  before 
February  21,  2003.  It  applies  to  certain 
nonimmigrant  aliens  from  one  of  the 
coimtries  designated  in  this  Notice  who 
were  last  admitted  to  the  United  States 
on  or  before  September  30,  2002,  and 
who  will  remain  in  the  United  States 
after  February  21,  2003.  The  specific 
requirements  are  set  forth  in  the  Notice. 
This  is  the  third  such  Notice  that  the 
Attorney  General  has  published.  This 
Notice  is  applicable  to  certain  nationals 
and  citizens  of  Armenia,  Pakistan,  and 
Saudi  Arabia  who  entered  the  United 
States  on  or  before  September  30.  2002, 
and  who  will  remain  in  the  United 
States  after  February  21.  2003.  Aliens 
described  in  this  Notice  are  required  to 
register  and  provide  additional 
information  to  the  Immigration  and 
Naturalization  Service  between  January 
13.  2003,  and  February  21.  2003, 
inclusive. 

EFFECTIVE  DATES:  This  Notice  is  effective 
on  January  13,  2003.  Aliens  described  in 
this  Notice  are  required  to  register  and 
provide  additional  information  to  the 
Immigration  and  Naturalization  Service 
on  or  before  February  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown.  Office  of  the  General  Counsel. 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  6100, 
Washington,  DC  20536,  telephone  (202) 
514-2895. 

SUPPLEMENTARY  INFORMATION:  Section 
265(b]  of  the  Immigration  and 
Nationality  Act  ("Act"),  as  amended.  8 
U.S.C.  1305(b).  provides  that 

(tjhe  Attorney  General  may  in  his  discretion, 
upon  ten  days  notice,  require  the  natives  of 
any  one  or  more  foreign  states,  or  any  class 
or  group  thereof,  who  are  within  the  United 
States  and  who  are  required  to  be  registered 
under  this  subchapter,  to  notify  the  Attorney 
General  of  their  current  addresses  and 
furnish  such  additional  information  as  the 
Attorney  General  may  require. 

Additionally,  section  263(a)  of  the  Act, 
8  U.S.C.  1303(a).  provides  that  the 
Attorney  General  may  "prescribe  special 
regulations  and  forms  for  the 


registration  and  fingerprinting  of  *   *  * 
aliens  of  any  other  class  not  lawfully 
admitted  to  the  United  States  for 
permanent  residence."  The  Attorney 
General  has  previously  exercised  his 
authority  under  these  and  other 
provisions  of  the  Act  to  establish  special 
registration  procedures  imder  8  CKK 
264.1(f).  67  FR  52584  (Aug.  12.  2002). 
These  requirements  are  known  as  the 
National  Security  Entry — Exit 
Registration  System  ("NSEERS").  In 
accordance  with  the  authority  set  forth 
in  8  CFR  264.1(f)(4).  the  Attorney 
General  has  determined  that  certain 
nonimmigrant  aliens  specified  in  this 
Notice  shall  be  registered  and  required 
to  provide  specific  information.  The 
Attorney  General  has  the  sole  discretion 
to  make  this  determination.  Under  this 
Notice  certain  nonimmigrant  nationals 
or  citizens  of  Armenia.  Pakistan,  and 
Saudi  Arabia  are  required  to  appear  at 
an  Immigration  and  Naturalization 
Service  ("Service")  office  to  register 
under  NSEERS  and  provide  additional 
information.  This  is  the  third  Notice 
that  the  Attorney  General  has  published. 
See  67  FR  67766  (Nov.  6.  2002);  67  FR 
70526  (Nov.  22.  2002).  Previous  Notices 
have  applied  to  certain  nonimmigrant 
nationals  or  citizens  of  Afghanistan, 
Algeria.  Bahrain.  Eritrea.  Iran.  Iraq. 
Lebanon.  Libya,  Morocco,  North  Korea, 
Oman,  Qatar^  Somalia,  Sudan,  Sjrria, 
Tunisia,  United  Arab  Emirates,  and 
Yemen. 

In  light  of  recent  events,  and  based  on 
intelligence  information  available  to  the 
Attorney  General,  the  Attorney  General 
has  determined  that  the  aliens  described 
in  paragraph  (a)  of  this  Notice  must 
appear  before  the  Service  and  provide 
certain  information.  This  Notice  applies 
only  to  certain  nonimmigrant  aliens 
from  one  of  the  countries  designated  in 
this  Notice  who  were  last  admitted  to 
the  United  States  on  or  before 
September  30,  2002,  and  who  will 
remain  after  February  21,  2003.  Based 
on  intelligence  information  available  to 
the  Attorney  General,  the  Attorney 
General  has  determined  that  registering 
all  nonimmigrant  aliens  from  the 
covered  coimtries  would  not  enhance 
national  security.  Moreover,  the 
Attorney  General  has  determined  that  it 
would  not  be  administratively  feasible 
at  the  present  time  to  register  all  of  the 
nonimmigrants  from  the  specific 
countries  covered  by  this  Notice,  and 
that  the  delay  occasioned  by  registering 
all  nonimmigrants  from  the  countries 
covered  by  this  Notice  would  jeopardize 
the  national  security.  Accordingly,  the 
Attorney  General  has  determined  that 
only  males  aged  16  years  or  older  need 
to  be  registered  at  this  time. 


Furthermore,  the  Attorney  General  has 
determined  that  an  alien  who  has  an 
application  for  asylum  pending  on  the 
date  of  publication  of  this  Notice  has 
already  provided  sufficient  information 
in  the  application  for  asylum,  along 
with  fingerprints,  to  warrant  exclusion 
from  this  Notice. 

Although  section  265(b)  of  the  Act,  8 
U.S.C.  1305(b),  provides  a  minimimi 
period  of  10  days  notice  for  covered 
aliens  to  provide  their  current  address 
and  other  required  information,  this 
Notice  allows  an  alien  described  by  the 
Notice  a  period  of  more  than  30  days  to 
register.  The  Attorney  General  has 
determined  that  such  additional  time  to 
register  is  in  the  best  interests  of  the 
United  States  and  has  extended  this 
time  to  register  solely  as  a  matter  of 
discretion. 

Finally,  until  further  notice,  once 
enrolled  within  NSEERS  by  registration 
under  this  Notice,  an  alien  described  in 
paragraph  (a)  of  this  Notice  is  required 
to  register  annually  with  the  Service.  All 
aliens  described  in  paragraph  (a)  shall 
comply  with  all  other  provisions  of  8 
CFR  264.1(f)(5)  through  (f)(9). 

A  willful  failure  to  comply  with  the 
requirements  of  this  Notice  constitutes  a 
failure  to  maintain  nonimmigrant  status 
under  section  237(a)(l)(C)(i)  of  the  Act. 
8  U.S.C.  1227(a)(l)(C)(i).  See  8  CFR 
214.1(f).  Pursuant  to  section  237(a)(3)(A) 
of  the  Act.  8  U.S.C.  1227(a)(J)(A).  an 
alien  who  fails  to  comply  with  the 
provisions  of  this  Notice  is  deportable, 
unless  the  alien  establishes  to  the 
satisfaction  of  the  Attorney  General  that 
such  failure  was  reasonably  excusable 
or  was  not  willful.  Finally,  if  an  alien 
subject  to  this  Notice  fails,  without  good 
cause,  to  comply  with  the  requirement 
in  8  CFR  264.1(f)(8)  that  the  alien  must 
repiort  to  an  inspecting  officer  of  the 
Service  when  departing  the  United 
States,  the  alien  shall  thereafter  be 
presumed  to  be  inadmissible  under,  but 
not  limited  to,  section  212(a)(3)(A)(ii)  of 
the  Act,  8  U.S.C.  1182(a)(3)(A)(ii).  See  8 
CFR  264.1(f)(8). 

Notice  of  Requirements  fiar  Registration 
of  Certain  Nonimmigrant  Aliens  From 
Designated  Countries 

Piu^uant  to  sections  261  through  266 
of  the  Immigration  and  Nationality  Act 
("Act"),  as  amended,  8  U.S.C.  1302 
through  1306,  and  particularly  sections 
263(a)  and  265(b)  of  the  Act,  8  U.S.C. 
1303(a)  and  8  U.S.C.  1305(b),  and  8  CFR 
264.1(f),  I  hereby  order  as  follows: 

(a)  Scope.  Except  as  provided  in 
paragraph  (g),  an  alien  is  required  to 
register  pursuant  to  this  Notice  if  the 
alien: 

(1)  Is  a  male  who  was  bom  on  or 
before  January  13, 1987; 
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(2)  Is  a  national  or  citizen  of  Armenia, 
Pakistan,  or  Saudi  Arabia,  who  was 
inspected  by  the  Immigration  and 
Naturalization  Service  and  was  last 
admitted  to  the  United  States  as  a 
nonimmigrant  on  or  before  September 
30, 2002;  and 

(3)  Will  remain  in  the  United  States 
after  February  21,  2003. 

(b)  Dual  citizens.  This  Notice  is 
applicable  to  any  alien  who  is  a  national 
or  citizen  of  a  designated  country, 
notwithstanding  any  dual  nationality  or 
citizenship. 

(c)  Requirement  to  appear  before  an 
immigration  officer.  All  aliens  described 
in  paragraph  (a)  shall,  between  January 
13,  2003,  and  February  21,  2003, 
inclusive,  appear  before  an  inunigration 
officer  at  any  of  the  locations  listed  in 
the  appendix  to  this  Notice. 

(d)  Information  to  be  provided.  All 
aliens  described  in  paragraph  (a)  shall: 

(1)  Answer  questions  imder  oath 
before  an  immigration  officer,  which 
answers  shall  be  recorded  by  the 
immigration  officer; 

(2)  Present  to  such  immigration 
officer: 

(i)  The  alien's  travel  documents, 
including  passport  and  the  Form  1-94 
issued  upon  admission,  and  any  other 
forms  of  government-issued 
identification; 

(ii)  Proof  of  residence,  such  as,  but  not 
limited  to,  title  to  land  or  a  lease  or  a 
rental  agreement,  and,  if  applicable, 
proof  of  matriculation  at  an  educational 
institution,  and,  if  applicable,  proof  of 
employment;  and 

(iii)  Such  other  information  as  is 
requested  by  the  immigration  officer; 
and 

(3)  Shall  be  fingerprinted  and 
photographed  by  the  immigration 
officer. 

(e)  Annual  reporting  obligations.  All 
aliens  described  in  paragraph 

(a)  shall  appear,  within  10  days  of  ■ 
each  anniversary  of  the  date  on  which 
they  were  registered  under  this  Notice, 
before  an  immigration  officer  at  any  of 
the  locations  listed  in  the  appendix  to 
this  Notice  and  answer  questions  under 
oath.  All  aliens  described  in  paragraph 
(a)  shall  comply  with  all  other 
provisions  of  8  CFR  264.1(f)(5)-{9). 

(f)  Notice  of  Change  of  Address.  All 
aliens  described  in  paragraph  (a)  shall 
advise  the  Immigration  and 
Naturalization  Service,  through  the 
filing  of  Form  AR-11,  of  any  change  of 
address  within  10  days  of  such  change 
of  address.  If  an  alien  fails  to  notify  the 
Immigration  and  Naturalization  Service 
in  writing  of  a  change  of  address  and  the 
new  address,  as  required  by  section 
265(a)  of  the  Act,  8  U.S.C.  1305(a),  the 
alien  may  be  subject  to  prosecution 


under  section  266(b)  of  the  Act,  8  U.S.C. 
1306(b),  and  may  be  deportable  as 
provided  in  section  237(a)(3)(A)  of  the 
Act.  8  U.S.C.  1227(a)(3)(A).  If  it  becomes 
necessary  to  place  the  alien  in  removal 
proceedings,  the  Immigration  and 
Natiu'alization  Service  may  use  the  most 
recent  address  provided  by  the  alien  for 
service  of  the  Notice  to  Appear. 

(g)  Inapplicability.  The  requirements 
of  this  Notice  do  not  apply  to  any  alien 
who: 

(1)  Is  presently  in  a  nonimmigrant 
classification  imder  section 
101(a)(15)(A)  or  101(a)(15)(G)  of  the  Act. 
8  U.S.C.  1101(a)(15)(A)  or  8  U.S.C. 
1101(a)(15)(G): 

(2)  Is  lawfully  admitted  to  the  United 
States  for  permanent  residence;  or 

(3)  Has  an  application  for  asylum 
pending  on  December  16.  2002.  or  has 
been  granted  asylum,  under  section  208 
of  the  Act,  8  U.S.C.  1158. 

Dated:  December  12,  2002. 
John  Ashcrofl, 

Attorney  General. 

Appendix:  Inunigration  and 
Naturalization  Service  Offices  for 
Registration  of  Certain  Nonimmigrants 
Pursuant  to  Notice  of  December  16, 
2002 

ALASKA— Anchorage,  620  East  10th 

Avenue,  Anchorage,  Alaska  99501 
ARIZONA— Phoenix,  2035  North  Central 

Avenue,  Phoenix,  Arizona  85004 
ARIZONA— Tucson,  6431  South  Country 

Club  Road,  Tucson.  Arizona  85706-5907 
ARKANSAS— Fort  Smith,  4991  Old 

Greenwood  Road,  Fort  Smith.  Arkansas 

72903 
CALIFORNIA— Fresno,  865  Fulton  Mall. 

Fresno,  California  93721 
CALIFORNIA— Los  Angeles,  300  North  Los 

Angeles  Street,  Room  2024,  Los  Angeles, 

California  90012 
CALIFORNIA— Sacramento,  650  Capitol 

Mall,  Sacramento.  CA  95814 
CALIFORNIA— San  Bernardino,  655  West 

Rialto  Avenue,  San  Bernardino,  California 

92410 
CALIFORNIA— San  Diego,  880  Front  Street, 

Suite  1209,  San  Diego.  California  92101 
CALIFORNIA— San  Francisco,  444 

Washington  Street,  San  Francisco, 

California  94111 
CALIFORNIA— San  Jose,  1887  Monterey 

Road,  San  )ose,  California  95112 
CALIFORNIA— Santa  Ana,  34  Civic  Center 

Plaza,  Santa  Ana,  California  92701 
COLORADO— Denver,  4730  Paris  Street, 

Denver,  CO  80239 
CONNECTICUT— Hartford.  450  Main  Street, 

4th  Floor,  Hartford,  Connecticut  06103 
FLORIDA— Jacksonville,  4121  Southpoint 

Boulevard,  Jacksonville,  Florida  32216 
FLORIDA — Miami,  7880  Biscayne  Boulevard. 

Miami,  Florida  33138 
FLORIDA— Orlando,  9403  Tradeport  Drive 

Orlando.  Florida  32827 
FLORIDA— Tampa,  5524  West  Cypress 

Street,  Tampa,  Florida  33607-1708 


FLORIDA— West  Palm  Beach,  326  Fern 

Street,  Riviera  Beach.  Florida  33401 
GEORGIA— Atlanta.  77  Forsyth  Street.  SW., 

Atlanta,  Georgia  30303 
GUAM— Agana,  Sirena  Plaza,  Suite  100.  108 

Heman  Cortez  Avenue.  Hagatna.  Guam 

96910 
HAWAII— Honolulu,  595  Ala  Moana 

Boulevard,  Honolulu,  Hawaii  96813 
IDAHO— Boise.  1185  South  Vinnell  Way 

Boise.  Idaho  83709 
ILLINOIS— Chicago.  230  South  Dearborn, 

2nd  Floor  Chicago,  Illinois  60604 
INDIAN.^- Indianapolis.  950  N.  Meridian 

Street.  Room  400,  Indianapolis,  Indiana 

46204 
IOWA— Des  Moines,  210  Walnut  Street, 

Room  369,  Des  Moines.  Iowa  50309 
KANSAS— Wichita,  271  West  3rd  Street 

North,  Suite  1050,  Wichita,  Kansas  67202- 

1212 
KENTUCKY— Louisville,  601  West 

Broadway,  Room  390,  Louisville,  Kentucky 

40202 
LOUISIANA— New  Orleans.  701  Loyola 

Avenue.  New  Orleans.  Louisiana  70113 
MAINE— Portland.  176  Gannet  Drive.  South 

Portland.  Maine  04106 
MARYLAND— Baltimore,  31  Hopkins  Place, 

Baltimore,  Maryland  21201 
MASSACHUSETTS— Boston.  Government 

Center,  JFK  Federal  Building,  Boston. 

Massachusetts  02203 
MICHIGAN— Detroit  333,  Mount  Elliot 

Street,  Detroit,  Michigan  48207-4381 
MINNESOTA— Minneapolis,  2901  Metro 

Drive.  Suite  100,  Bloomington,  Minnesota 

55425 
MISSOURI— Kansas  City,  9747  Northwest 

Conant  Avenue,  Kansas  City,  Missouri 

64153 
MISSOURI— St.  Louis,  1222  Spruce  Street, 

St.  Louis.  Missouri  63103 
MONTANA— Helena.  2800  Skyway  Drive, 

Helena,  Montana  59601 
NEBRASKA— Omaha,  3736  South  132nd 

Street.  Omaha.  Nebraska  68144 
NEVADA— Las  Vegas.  3373  Pepper  Lane,  Las 

Vegas,  NV  89120-2739 
NEVADA— Reno,  1352  Corporate  Boulevard, 

Reno.  Nevada  85902 
NEW  HAMPSHIRE— Manchester.  803  Canal 

Street.  Manchester.  New  Hampshire  03101 
NEW  JERSEY— Cherry  Hill.  1886  Greentree 

Road.  Cherry  Hill,  New  Jersey  08003 
NEW  JERSEY— Newark,  970  Broad  Street, 

Newark,  New  Jersev  07102 
NEW  MEXICO— Albuquerque,  1720 

Randolph  Road  SE,  Albuquerque,  New 

Mexico  87106 
NEW  YORK— Albany,  1086  Troy- 

Schenectady  Road,  Latham,  New  York 

12110 
NEW  YORK— Buffalo,  130  Delaware  Avenue, 

Buffalo,  New  York  14202 
NEW  YORK— New  York  City,  26  Federal 

Plaza.  New  York.  New  York  10278 
NORTH  CAROUNA— Charlotte.  210  E. 

Woodlawn  Road.  Building  6,  Suite  138, 

Charlotte,  North  Carolina  28217 
OHIO— Cincinnati,  550  Main  Street,  Room 

4001,  Cincinnati,  Ohio  45202 
OHIO— Cleveland,  1240  East  Ninth  Street, 

Cleveland,  Ohio  44199 
OHIO— Columbus,  50  West  Broad  SU-eet, 

Suite  304D.  Columbus,  Ohio  43215 
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OKLAHOMA— Oklahoma  City,  4149 

Highline  Boulevard.  Suite  300.  Oklahoma 

City.  Oklahoma  73108 
OREGON— Portland,  511  Northwest 

Broadway,  Portland,  Oregon  97209 
PENNSYLVANIA— Philadelphia,  1600 

Callowhill  Street.  Philadelphia. 

Pennsylvania  19130 
PENNSYLVANIA— Pittsburgh,  1000  Liberty 

Avenue.  Room  214,  Pittsburgh, 

Pennsylvania  15222 
PUERTO  RICO— San  Juan,  7  Tabonuco 

Street,  Guaynabo,  Puerto  Rico  00968 
RHODE  ISLAND— Providence,  200  Dyer 

Street,  Providence,  Rhode  Island  02903 
ST.  CROIX— Christiansted.  Sunny  Isle 

Shopping  Center,  Christiansted,  St.  Croix, 

U.S.  Virgin  Islands  00820 
ST.  THOMAS— Charlotte  Amalie.  Nisky 

Center,  Suite  lA,  First  Floor  South, 

Charlotte  Amalie,  St.  Thomas,  U.S.  Virgin 

Islands  00802 


SOUTH  CAROLINA— Charleston,  170 

Meeting  Street,  Fifth  Floor,  Charleston, 

South  Carolina  29401 
SOUTH  CAROUNA— Greer,  142-D  West 

Philips  Road,  Greer,  South  Carolina  29650 
TENNESSEE— Memphis,  1314  Sycamore 

View  Road,  Suite  100,  Memphis, 

Tennessee  38134 
TEXAS— Dallas,  8101  North  Stemmons 

Freeway.  Dallas.  Texas  75247 
TEXAS— El  Paso.  1545  Hawkins  Boulevard, 

El  Paso,  Texas  79925 
TEXAS— Harlingen.  2102  Teege  Avenue. 

Harlingen,  Texas  78550-4667 
TEXAS— Houston,  126  Northpoint  Drive. 

Houston,  Texas  77060 
TEXAS— San  Antonio,  8904  Fourwinds 

Drive,  San  Antonio,  Texas  78239 
UTAH— Salt  Lake  City.  5272  South  College 

Drive,  #100,  Murray,  Utah  84123 
VERMONT— St.  Albans,  64  Gricebrook  Road, 

St.  Albans,  Vermont  05478 
VIRGINIA— Norfolk.  5280  Henneman  Drive. 

Norfolk.  Virginia  23513 


WASHINGTON.  D.C.,  4420  North  Fairfax 

Drive,  Arlington,  Virginia  22203 
WASHINGTON— Seattle,  815  Airport  Way, 

South,  Seattle,  Washington  98134 
WASHINGTON— Spokane,  920  W.  Riverside 

Room  691,  Spokane,  Washington  99201 
WASHINGTON— Yakima.  417  E.  Chestnut, 

Yakima,  Washington  98901 
WEST  VIRGINIA— Charleston.  210  Kanawha 

Boulevard  West.  Charleston,  West  Virginia 

25302 
WISCONSIN— Milwaukee.  310  East  Knapp 

Street.  Milwaukee.  Wisconsin  53202 

For  further  information  relating  to  this 
notice  and  information  about  local  office 
hours  and  locations,  the  public  may  call  the 
National  Customer,  Service  Center  at  1-800- 
375-5283  or  (TTY)  1-800-767-1833,  or  visit 
the  INS,  Web  site  at  http://www.ins.gov/. 

(FR  Doc.  02-31717  Filed  12-13-02;  8:45  am], 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13279  of  December  12,  2002 

Equal  Protection  of  the  Laws  for  Faith-Based  and  Community 
Organizations 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  121(a)  of  title  40, 
United  States  Code,  and  section  301  of  title  3,  United  States  Code,  and 
in  order  to  guide  Federal,  agencies  in  formulating  and  developing  policies 
with  implications  for  faith-based  organizations  and  other  community  organi- 
zations, to  ensiue  equal  protection  of  the  laws  for  faith-based  and  community 
organizations,  to  further  the  national  effort  to  expand  opportxmities  for, 
and  strengthen  the  capacity  of,  faith-based  and  other  community  organiza- 
tions so  that  they  may  better  meet  social  needs  in  America's  communities, 
and  to  ensure  the  economical  emd  efficient  administration  and  completion 
of  Government  contracts,  it  is  hereby  ordered  as  follows: 

Section  1.  Definitions.  For  purposes  of  this  order: 

(a)  "Federal  financial  assistance"  means  assistance  that  non-Federal  entities 
receive  or  administer  in  the  form  of  grants,  contracts,  loans,  loan  gueu'antees, 
property,  cooperative  agreements,  food  commodities,  direct  appropriations, 
or  other  assistance,  but  does  not  include  a  tax  credit,  deduction,  or  exemption. 

(b)  "Social  service  program"  means  a  program  that  is  administered  by 
the  Federal  Government,  or  by  a  State  or  local  government  using  Federal 
financial  assistance,  and  that  provides  services  directed  at  reducing  poverty, 
improving  opportunities  for  low-income  children,  revitalizing  low-income 
communities,  empowering  low-income  families  and  low-income  individuals 
to  become  self-sufficient,  or  otherwise  helping  people  in  need.  Such  programs 
include,  but  are  not  limited  to,  the  following: 

(i)  child  care  services,  protective  services  for  children  and  adults,  services 
for  children  and  adults  in  foster  care,  adoption  services,  services  related 
to  the  management  and  maintenance  of  the  home,  day  care  services  for 
adults,  and  services  to  meet  the  special  needs  of  children,  older  individuals, 
and  individuals  with  disabilities  (including  physical,  mental,  or  emotional 
disabilities); 

(ii)  transportation  services; 

(iii)  job  training  and  related  services,  and  employment  services; 

(iv)  information,  referral,  and  coimseling  services; 

(v)  the  preparation  and  delivery  of  meals  and  services  related  to  soup 
kitchens  or  food  banks; 

(vi)  health  support  services; 

(vii)  literacy  and  mentoring  programs; 

(viii)  services  for  the  prevention  and  treatment  of  juvenile  delinquency 
and  substance  abuse,  services  for  the  prevention  of  crime  and  the  provision 
of  assistance  to  the  victims  and  the  families  of  criminal  offenders,  and 
services  related  to  intervention  in,  and  prevention  of,  domestic  violence; 
and 

(ix)  services  related  to  the  provision  of  assistance  for  housing  imder 
Federal  law. 

(c)  "Policies  that  have  implications  for  faith-based  and  community  organi- 
zations" refers  to  all  policies,  programs,  and  regulations,  including  official 
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guidance  and  internal  agency  procedvu-es,  that  have  significant  effects  on 
faith-based  organizations  participating  in  or  seeking  to  participate  in  societl 
service  programs  supported  with  Federal  financial  assistance. 

(d)  "Agency"  means  a  department  or  agency  in  the  executive  branch. 

(e)  "Specified  agency  heads"  mean  the  Attorney  General,  the  Secretaries 
of  Agriculture,  Education,  Health  and  Human  Services,  Housing  and  Urban 
Development,  and  Labor,  and  the  Administrator  of  the  Agency  for  Inter- 
national Development. 

Sec.  2.  Fundamental  Principles  and  Policymaking  Criteria. 

hi  formulating  and  implementing  policies  that  have  implications  for  faith- 
based  and  community  organizations,  agencies  that  administer  social  service 
programs  supported  with  Federal  financial  assistance  shall,  to  the  extent 
permitted  by  law,  be  guided  by  the  following  fundamental  principles: 

(a)  Federal  financial  assistance  for  social  service  programs  should  be  dis- 
tributed in  the  most  effective  and  efficient  maimer  possible; 

(b)  The  Nation's  social  service  capacity  will  benefit  if  all  eligible  organiza- 
tions, including  faith-based  and  other  community  organizations,  are  able 
to  compete  on  an  equal  footing  for  Federal  financial  assistance  used  to 
support  social  service  programs; 

(c)  No  organization  should  be  discriminated  against  on  the  basis  of  religion 
or  religious  belief  in  the  administration  or  distribution  of  Federal  financial 
assistance  under  social  service  programs: 

(d)  All  organizations  that  receive  Federal  financial  assistance  under  social 
services  programs  should  be  prohibited  hom  discriminating  against  bene- 
ficiaries or  potential  beneficiaries  of  the  social  services  programs  on  the 
basis  of  religion  or  religious  belief.  Accordingly,  organizations,  in  providing 
services  supported  in  whole  or  in  part  with  Federal  financial  assistance, 
and  in  their  outreach  activities  related  to  such  services,  should  not  be 
allowed  to  discriminate  against  current  or  prospective  program  beneficiaries 
on  the  basis  of  religion,  a  religious  belief,  a  refusal  to  hold  a  religious 
belief,  or  a  refusal  to  actively  participate  in  a  religious  practice; 

(e)  The  Federal  Government  must  implement  Federal  programs  in  accord- 
ance with  the  Establishment  Clause  and  the  Free  Exercise  Clause  of  the 
First  Amendment  to  the  Constitution.  Therefore,  organizations  that  engage 
in  inherently  religious  activities,  such  as  worship,  religious  instruction,  and 
proselytization,  must  offer  those  services  separately  in  time  or  location  from 
any  programs  or  services  supported  with  direct  Federal  financial  assistance, 
and  participation  in  any  such  inherently  religious  activities  must  be  voluntary 
for  the  beneficiaries  of  the  social  service  program  supported  with  such 
Federal  financial  assistance;  and 

(f)  Consistent  with  the  Free  Exercise  Clause  and  the  Free  Speech  Clause 
of  the  Constitution,  faith-based  organizations  should  be  eligible  to  compete 
for  Federal  financial  assistance  used  to  support  social  service  programs 
and  to  participate  fully  in  the  social  service  programs  supported  with  Federal 
financial  assistance  without  impairing  their  independence,  autonomy,  expres- 
sion, or  religious  character.  Accordingly,  a  faith-based  organization  that  ap- 
plies for  or  participates  in  a  social  service  program  supported  with  Federal 
financial  assistance  may  retain  its  independence  and  may  continue  to  carry 
out  its  mission,  including  the  definition,  development,  practice,  and  expres- 
sion of  its  religious  beliefs,  provided  that  it  does  not  use  direct  Federal 
financial  assistance  to  support  any  inherently  religious  activities,  such  as 
worship,  religious  instruction,  or  proselytization.  Among  other  things,  faith- 
based  organizations  that  receive  Federal  financial  assistance  may  use  their 
facilities  to  provide  social  services  supported  with  Federal  financial  assist- 
ance, without  removing  or  altering  religious  art,  icons,  scriptures,  or  other 
symbols  from  these  facilities.  In  addition,  a  faith-based  organization  that 
applies  for  or  participates  in  a  social  service  program  supported  with  Federal 
financial  assistance  may  retain  religious  terms  in  its  organization's  name, 
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select  its  board  members  on  a  religious  basis,  and  include  religious  references 

in  its  organization's  mission  statements  and  other  chartering  or  governing 

docimients. 

Sec.  3.  Agency  Implementation. 

(a)  Specified  agency  heads  shall,  in  coordination  with  the  White  House 
Office  of  Faith-Based  and  Community  Initiatives  (White  House  OFBCI),  re- 
view and  evaluate  existing  policies  that  have  implications  for  faith-based 
and  community  organizations  in  order  to  assess  the  consistency  of  such 
policies  with  the  fundamental  principles  and  policymaking  criteria  articu- 
lated in  section  2  of  this  order. 

(b)  Specified  agency  heads  shall  ensure  that  all  policies  that  have  implica- 
tions for  faith-based  and  community  organizations  are  consistent  with  the 
fundamental  principles  and  policymaking  criteria  articulated  in  section  2 
of  this  order.  Therefore,  specified  agency  heads  shall,  to  the  extent  permitted 
by  law: 

(i)  amend  all  such  existing  policies  of  their  respective  agencies  to  ensure 
that  they  are  consistent  with  the  fundamental  principles  and  policymaking 
criteria  articulated  in  section  2  of  this  order; 

(ii)  where  appropriate,  implement  new  policies  for  their  respective  agen- 
cies that  are  consistent  with  and  necessary  to  further  the  fundamental 
principles  and  policymaking  criteria  set  forth  in  section  2  of  this  order; 
and 

(iii)  implement  new  policies  that  are  necessary  to  ensure  that  their 
respective  agencies  collect  data  regarding  the  participation  of  faith-based 
and  conununity  organizations  in  social  service  programs  that  receive  Fed- 
eral financial  assistance. 

(c)  Within  90  days  after  the  date  of  this  order,  each  specified  agency 
head  shall  report  to  the  President,  through  the  Director  of  the  White  House 
OFSa,  the  actions  it  proposes  to  undertake  to  accomplish  the  activities 
set  forth  in  sections  3(a)  and  (b)  of  this  order. 

Sec.  4.  Amendment  of  Executive  Order  11246. 

Pursuant  to  section  121(a)  of  title  40,  United  States  Code,  and  section  301 
of  title  3,  United  States  Code,  and  in  order  to  further  the  strong  Federal 
interest  in  ensuring  that  the  cost  and  progress  of  Federal  procurement  con- 
tracts are  not  adversely  affected  by  an  artificial  restriction  of  the  labor 
pool  caused  by  the  unwarranted  exclusion  of  faith-based  organizations  from 
such  contracts,  section  204  of  Executive  Order  11246  of  September  24, 
1965,  as  amended,  is  hereby  further  amended  to  read  as  follows: 

"SEC.  204  (a)  The  Secretary  of  Labor  may,  when  the  Secretary  deems 
that  special  circumstances  in  the  national  interest  so  require,  exempt  a 
contracting  agency  from  the  requirement  of  including  any  or  all  of  the 
provisions  of  Section  202  of  this  Order  in  any  specific  contract,  subcontract, 
or  purchase  order. 

(b)  The  Secretary  of  Labor  may,  by  rule  or  regulation,  exempt  certain 
classes  of  contracts,  subcontracts,  or  purchase  orders  (1)  whenever  work 
is  to  be  or  has  been  performed  outside  the  United  States  and  no  recruitment 
of  workers  within  the  limits  of  the  United  States  is  involved;  (2)  for  standard 
commercial  supplies  or  raw  materials;  (3)  involving  less  than  specified 
amounts  of  money  or  specified  numbers  of  workers;  or  (4)  to  the  extent 
that  they  involve  subcontracts  below  a  specified  tier. 

(c)  Section  202  of  this  Order  shall  not  apply  to  a  Goveriunent  contractor 
or  subcontractor  that  is  a  religious  corporation,  association,  educational  insti- 
tution, or  society,  with  respect  to  the  employment  of  individuals  of  a  par- 
ticular religion  to  perform  work  connected  with  the  carrying  on  by  such 
corporation,  association,  educational  institution,  or  society  of  its  activities. 
Such  contractors  and  subcontractors  are  not  exempted  or  excused  from 
complying  with  the  other  requirements  contained  in  this  Order. 

(d)  The  Secretary  of  Labor  may  also  provide,  by  rule,  regulation,  or  order, 
for  the  exemption  of  facilities  of  a  contractor  that  are  in  all  respects  separate 
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and  distinct  from  activities  of  the  contractor  related  to  the  performance 
of  the  contract:  provided,  that  such  an  exemption  will  not  interfere  with 
or  impede  the  effectuation  of  the  purposes  of  this  Order:  and  provided 
further,  that  in  the  absence  of  such  an  exemption  all  facilities  shall  be 
covered  by  the  provisions  of  this  Order." 
Sec.  5.  General  Provisions. 

(a)  This  order  supplements  but  does  not  supersede  the  requirements  con- 
tained in  Executive  Orders  13198  and  13199  of  January  29,  2001. 

(b)  The  agencies  shall  coordinate  with  the  White  House  OFBCI  concerning 
the  implementation  of  this  order. 

(c)  Nothing  in  this  order  shall  be  construed  to  require  an  agency  to 
take  any  action  that  would  impair  the  conduct  of  foreign  affairs  or  the 
national  seciu-ity. 

Sec.  6.  Responsibilities  of  Executive  Departments  and  Agencies.  All  executive 
departments  and  agencies  (agencies)  shall: 

(a)  designate  an  agency  employee  to  serve  as  the  liaison  and  point  of 
contact  with  the  White  House  OFBCI;  and 

(b)  cooperate  with  the  White  House  OFBCI  and  provide  such  information, 
support,  and  assistance  to  the  White  House  OFBCI  as  it  may  request,  to 
the  extent  permitted  by  law. 

Sec.  7.  Judicial  Review. 

This  order  is  intended  only  to  improve  the  internal  management  of  the 
executive  branch,  and  it  is  not  intended  to,  and  does  not,  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity  by 
a  party  against  the  United  States,  its  agencies,  or  entities,  its  officers,  employ- 
ees or  agents,  or  any  person. 


l^ 


THE  WHITE  HOUSE. 
December  12.  2002. 
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Executive  Order  13280  of  December  12,  2002 

Responsibilities  of  the  Department  of  Agriculture  and  the 
Agency  for  International  Development  With  Respect  to  Faith- 
Based  and  Community  Initiatives 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  help  the  Federal 
Government  coordinate  a  national  effort  to  expand  opportunities  for  faith- 
based  and  other  community  organizations  and  to  strengthen  their  capacity 
to  better  meet  social  needs  in  America's  coDunimities,  it  is  hereby  ordered 
as  follows: 

Section  1.  Establishment  of  Centers  for  Faith-Based  and  Community  Initia- 
tives at  the  Department  of  Agriculture  and  the  Agency  for  International 
Development,  (a)  The  Secretary  of  Agriculture  and  the  Administrator  of 
the  Agency  for  hitemational  Development  shall  each  establish  within  their 
respective  agencies  a  Center  for  Faith-Based  and  Community  Initiatives 
(Center). 

(b)  Each  of  these  Centers  shall  be  supervised  by  a  Director,  appointed 
by  the  agency  head  in  consultation  with  the  White  House  Office  of  Faith- 
Based  and  Community  Initiatives  (White  House  OFBCI). 

(c)  Each  agency  shall  provide  its  Center  with  appropriate  staff,  administra- 
tive support,  and  other  resources  to  meet  its  responsibilities  under  this 
order. 

(d)  Each  Center  shall  begin  operations  no  later  than  45  days  from  the 
date  of  this  order. 

Sec.  2.  Purpose  of  Executive  Branch  Centers  for  Faith-Based  and  Community 
Initiatives.  The  purpose  of  the  agency  Centers  will  be  to  coordinate  agency 
efforts  to  eliminate  regulatory,  contracting,  £md  other  programmatic  obstacles 
to  the  participation  of  faith-based  and  other  conmiunity  organizations  in 
the  provision  of  social  services. 

Sec.  3.  Responsibilities  of  the  Centers  for  Faith-Based  and  Community  Initia- 
tives. Each  Center  shall,  to  the  extent  permitted  by  law: 

(a)  conduct,  in  coordination  with  the  White  House  OFBCI,  an  agency- 
wide  audit  to  identify  all  existing  barriers  to  the  participation  of  faith- 
based  and  other  conmiunity  orgemizations  in  the  delivery  of  social  services 
by  the  agency,  including  but  not  limited  to  regulations,  rules,  orders,  procure- 
ment, and  other  internal  policies  and  practices,  and  outreach  activities  that 
either  facially  discriminate  against  or  otherwise  discourage  or  disadvantage 
the  participation  of  faith-based  and  other  community  organizations  in  Federal 
programs; 

(b)  coordinate  a  comprehensive  agency  effort  to  incorporate  faith-based 
and  other  conmiunity  organizations  in  agency  programs  and  initiatives  to 
the  greatest  extent  possible; 

(c)  propose  initiatives  to  remove  barriers  identified  piu'suant  to  section 
3(a)  of  this  order,  including  but  not  limited  to  reform  of  regulations,  procure- 
ment, and  other  internal  policies  and  practices,  and  outreach  activities; 

(d)  propose  the  development  of  innovative  pilot  and  demonstration  pro- 
grams to  increase  the  participation  of  faith-  based  emd  other  community 
organizations  in  Federal  as  well  as  State  and  local  initiatives;  and 
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(e)  develop  and  coordinate  agency  outreach  efforts  to  disseminate  informa- 
tion more  effectively  to  faith-based  and  other  community  organizations  with 
respect  to  programming  changes,  contracting  opportunities,  and  other  agency 
initiatives,  including  but  not  linuted  to  Web  and  Internet  resources. 

Sec.  4.  Reporting  Requirements. 

(a)  Report.  Not  later  than  180  days  ftx)m  the  date  of  this  order  and  annually 
thereafter,  each  of  the  two  Centers  described  in  section  1  of  this  order 
shall  prepare  and  submit  a  report  to  the  White  House  OFBCI. 

(b)  Contents.  The  report  shall  include  a  description  of  the  agency's  efforts 
in  carrying  out  its  responsibilities  under  this  order,  including  but  not  limited 
to: 

(i)  a  comprehensive  analysis  of  the  barriers  to  the  full  participation 
of  faith-based  and  other  community  organizations  in  the  delivery  of  social 
services  identified  pursuant  to  section  3(a)  of  this  order  and  the  proposed 
strategies  to  eliminate  those  barriers;  and 

(ii)  a  summary  of  the  technical  assistance  and  other  information  that 
will  be  available  to  faith-based  and  other  community  organizations  regard- 
ing the  program  activities  of  the  agency  and  the  preparation  of  applications 
or  proposals  for  grants,  cooperative  agreements,  contracts,  and  procure- 
ment. 

(c)  Performance  Indicators.  The  first  report,  filed  180  days  after  the  date 
of  this  order,  shall  include  annual  performance  indicators  and  measiuable 
objectives  for  agency  action.  Each  report  filed  thereafter  shall  measure  the 
agency's  performance  against  the  objectives  set  forth  in  the  initial  report. 

Sec.  5.  Responsibilities  of  the  Secretary  of  Agriculture  and  the  Administrator 
of  the  Agency  for  International  Development.  The  Secretary  and  the  Adminis- 
trator shall: 

(a)  designate  an  employee  within  their  respective  agencies  to  serve  as 
the  liaison  and  point  of  contact  with  the  White  House  OFBCI;  and 

(b)  cooperate  with  the  White  House  OFBCI  and  provide  such  information, 
support,  and  assistance  to  the  White  House  OFBQ  as  it  may  request,  to 
the  extent  permitted  by  law. 

Sec.  6.  Administration  and  Judicial  Review,  (a)  The  agency  actions  directed 
by  this  executive  order  shall  be  carried  out  subject  to  the  availability  of 
appropriations  and  to  the  extent  permitted  by  law. 

(b)  This  order  is  not  intended  to,  and  does  not,  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  or  equity  by  a  party  against 
the  United  States,  its  agencies,  or  entities,  its  officers,  employees  or  agents, 
or  any  other  person. 


t^ 


THE  WHITE  HOUSE, 
December  12,  2002. 
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Ch.  1 „....72091 

431 72274 

PnmnMiri  Rutes: 

50 71490 


11  CFR 

100 

110 

Ill 


12  CFR 

223 

250 

506 

550 

551 


76560 

76560 

76293 

76293 

76293 

560.:. :. 76304 

562 75809 

590 76304 

591 76304 

Proposed  Rules: 

223 76618 

226 72618 

701 72444 

791 72113 

13  CFR 


Proposed  Rules: 
120 


.72622 


14  CFR 

21 72830 

25 76652 

39 71450,  71452,  71455, 

71808,  71810,  71812,  71816, 

72091,  72553,  75809,  75812, 

76106,  76109.  76111,  76673, 

76981,76982 

71 71457,  71458,  71459, 

71460,  71815,  72365,  72441, 
76306 

91 72830 

97 71816,  72553,  76675, 

76677 

119 72726 

121 „ 72726,  72830 

125 72830 

129 72726,72830 

135 72726 

183 72726 

Proposed  Rules: 

23 71490 

39 71493,  71495.  71497, 

71500,  71503,  71505,  71904, 
72115,72119,75819,75822, 
75824.  76120,  76702,  76704 

71 71507,  71508,  71509, 

71906,  75826,  76320 

91 76624 

119 .....76624 

121 71908,76624 

125 76624 

135 76624 

255 72869 

399 72396,  72869 

1260.... 72121 


.76962 
.76962 
.76962 


15 

50. 


.72095 
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17CFR 

Propoaad  Rules: 

205 „....71670 

210 76780 

240 71909,76780 

249 76780 

270 71915 

274 76780 

18CFR 

284 72098 

Proposad  Rules: 

35 76122,  76321,  77007 

284 72870 

19CFR 

Proposed  Rules: 

101 71510 

122 71510j  71512 

123 71512 

20CFR 

Proposed  Rules: 

604 72122 

21  CFR 

5 71461 

16 71461 

101 71461 

336 72555 

338 72555 

341 72555 

510 72365 

520 71819,72365 

522 72366,  72367 

556 72367 

558 71820,  71821,  72368, 

72369,  72370 

868 76678 

Proposed  Rules: 

870 76706 

1020 76056 

22  CFR 

45 76681 

62 76307 

507 76112 

Proposed  Rulosi 

41 76711 

23  CFR 

627 75902 

635 75902 

636 75902 

637 75902 

710 75902 

24  CFR 

941 76096 

25  CFR 

Propoeed  Rules: 

Ch.  1 75828 

26  CFR 

1 71821,  72274.  76985 

Proposed  Rules: 

1 75899,76123 


27  CFR 

9 72834 

29  CFR 

500 76985 

1611 72373 

4011 71470 

4022 71470,  76682 

4044 71472,  76682 

Proposed  Rules: 

1915 76214 

30  CFR 

48 76658 

75 76658 

915 72375 

924 71826 

948 71832 

33  CFR 

100 71840,76986 

117 71473,  71474,  71840, 

72099,  72100,  72559,72560, 
76116,  76116,  76988,  76989 

165 71475,  71840,  72561, 

72840,  76989,  76991 

175 72100 

177 72100 

179 72100 

181 72100 

183 72100 

Proposed  Rules: 

52 76142 

117 71513,72126 

165 71513,  75831,  77008 

34  CFR 

200 71710 

36  CFR 

1200 72101,  77133 

Propoeed  Rules: 

219 72770,72816 

37  CFR 

259 71477 

38  CFR 

21 72563 

Propoood  Ruloft: 

3 76322 

39  CFR 

255 75814 

501 71843 

Propoeed  Rules: 

111 72626 

40  CFR 

52 72379,  72573.  72574, 

72576,  72579,  72842,  72844, 
76316.  76993 

61 72579 

62 76116 

63 72330,  72580 

81 76450 


86 72821 

70 71479 

131 71843 

141 7301 1-74047 

142 73011-74047 

180 71847,  72104,  72585. 

72846 

271 76995 

300 76683 

721 72854 

1065 72724 

Proposed  Rules: 

52 71515,  72874,  76326, 

77010 

62 76150 

63 72276.72875 

86 72818 

141 71520 

271 77010 

300 72888 

451 71523 

764 71524 

1610 72890 

41  CFR 

101-6 76882 

101-18 76882 

101-19 76882 

101-20 76882 

101-33 76882 

101-47 76882 

102-71 76820 

102-72 76820 

102-73 76820 

102-74 76820 

102-75 76820 

102-76 76820 

102-78 76820 

102-79....... 76820 

102-80 76820 

102-81 76820 

102-83 76820 

42  CFR 

Proposed  Rules: 

73 71528.76886 

405 76684 

1001 72892,  72894 

1003 72896,  76886 

43  CFR 

Proposed  Rules: 

4 77011 

4100 77011 

5000 77011 

44  CFR 

64... 72593 

65 71482 

45  CFR 

Propoeed  Rules: 

31 72128 

46  CFR 

2 72100 

10 72100 


15 72100 

24 72100 

25 72100 

26 72100 

30 72100 

70 72100 

90 72100 

114 72100 

169 72100 

175 72100 

188 72100 

199 72100 

47  CFR 

64 71861 

73 71891,  71892,  71893. 

71894.  76318.  76998 

90 .-. 76697 

Proposed  Rules: ' 

1 76628 

2 75968 

25  75968 

73 .......... ..71  Se4,  71925,  71926 

87 75968 

48  CFR 

Propoood  RuIm: 

Ch.  10 76150 

49  CFR 

1 72383 

241 75938 

573 72384 

577 :„ 72384 

Propoeed  Rules: 

23 76327 

171 72034 

172 72034 

173 72034 

175 72034 

176 72034 

178 72034 

180 72034 

219 75966 

533 77015 

50  CFR 

17 76030 

222 71895 

223 71895 

229 71900,75817 

300 72110,72394 

622 71901,  71902,  72112 

635 71487 

648 71488,  72867.  76318, 

76701 

679 71489,  72595,  76998 

Propoeed  Rules: 

17 71529,  72396,  72407. 

75834,  76156 

600 76329 

635 72629 

648 72131 

679 76344.  76362 


Federal  Register / Vol.  67,  No.  241 /Monday,  December  16,  2002 /Reader  Aids 


111 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  16, 
2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adminietration 

Fishery  conservation  and 
management: 
Alasica;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  HalitMjl  and 
sablefish;  IRQ  Cost 
Recovery  Program; 
published  12-16-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implennentation 
plans;  approval  and 
promulgation;  various 
States: 
California;  published  11-15- 

02 
Texas;  published  11-14-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Satellite  Home  Viewer 
Improvement  Act  of  1999; 
implen>entation — 
Satellite  retransmissions 
of  broadcast  signals; 
network  nonduplication, 
syndicated  exclusivity, 
and  sports  blackout 
ailes;  put>lished  11-14- 
02 
FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
information  in  lat>eling  and 
advertising: 

Gomparat>ility  ranges — 
Central  air  conditioners 
and  heat  pumps; 
published  9-16-02 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Migrant  and  seasonal 
agncultural  worker 
protection;  put)lished  12-16- 
02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pk:,  con«ction; 
published  12-13-02 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Consolklatkxi  return 
regulations — 

Intercompany  transactions; 
timing  rules;  published 
12-16-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
CaUfomia;  comments  due  by 
12-27-02;  published  10- 
28-02  [PR  02-27305] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Exotic  hiewcastle  disease; 
disease  status  change — 
Campeche,  Quintana  Roo, 
and  Yucatan,  Mexico; 
comments  due  t>y  12- 
23-02;  published  10-22- 
02  (FR  02-26811] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutritton  programs: 
Chikj  and  Adult  Care 
Program — 
Strengthen  program 
Integrity;  legislative 
refomi  implementation; 
comments  due  by  12- 
24-02;  published  6-27- 
02  [FR  02-15776] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorrantk: 
Zone — 

Pacifk:  halibut  and 
sablefish;  comments 
due  by  12-27-02; 
published  10-29-02  [FR 
02-27512] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Commercial  items —         » 
Transportation  of  supplies 
by  sea;  comments  due 
by  12-24-02;  published 
10-25-02  [FR  02-27106] 
Federal  Acquisition  Regulatton 
(FAR): 

Reimbursement  of  relocation 
costs  on  lump-sum  basis; 


comments  due  by  12-23- 

02;  published  10-24-02 

[FR  02-27083] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 
Sandy  Hook  Bay.  HJ;  Naval 

Weapons  Station  EARLE; 

comments  due  by  12-27- 

02;  published  11-27-02 

[FR  02-30028] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
12-23-02;  published  11- 
22-02  [FR  02-296101 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkm 
plans;  approval  and 
promulgation;  vark}us 
States: 

Missouri;  comments  due  by 
12-23-02;  published  11- 
22-02  [FR  02-29609] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Constmctkxi  and 
developn>ent;  storm  water 
discharges;  comments 
due  by  12-23-02; 
published  10-16-02  [FR 
02-26302] 
Water  programs: 
Water  quality  standards — 
.   Five  Mile  Creek,  AL; 
designated  use; 
comments  due  by  12- 
23-02;  published  10-23- 
02  [FR  02-26845] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  polkaes  and 
operatkms — 
Young,  beginning,  and 
small  farmers  and 
ranchers;  comments 
due  by  12-23-02; 
published  9-23-02  [FR 
02-24031] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Private  land  mobile 
servk»s — 

450-470  MHz  frequerKy 
band;  airport  terminal 
use  frequencies; 
comments  due  by  12- 
23-02;  published  11-21- 
02  [FR  02-29437] 


FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implenr)entatk)n: 
Electkjneering 
communications — 
FCC  Database;  comment 
request;  comments  due 
by  12-23-02;  published 
10-23-02  [FR  02-26483] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Reimbursement  of  relocation 
costs  on  lump-sum  basis; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27083] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Medk^re-t-Choice  program — 
Managed  care 
modifications;  comments 
due  by  12-24-02; 
published  10-25-02  (FR 
02-27142] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Abt)reviated  new  drug 
applications  certifying  that 
patent  claiming  drug  is 
invalid  or  will  not  tie 
infringed;  patent  listing 
requirements  and  30- 
month  stays;  comments 
due  by  12-23-02; 
published  10-24-02  [FR 
02-27082] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Housing  Chowe  Voucher 

Program — 

Hon)eownership  optkm; 
eligibility  of  publk: 
housing  agency-owned 
or  controlled  units; 
comments  due  t)y  12- 
27-02;  published  10-28- 
02  [FR  02-27310] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened  - 
species: 
Beluga  sturgeon;  comments 

due  by  12-28-02; 

published  11-6-02  [FR  02- 

28334] 
CritKal  hat)<tat 

designations — 

Bexar  County,  TX,  karst- 
dwelling  invertebrate 
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species;  comments  due 
by  12-23-02:  published 
11-21-02  (FR  02-29620] 
Vernal  pool  crustaceans 
and  plants  in  California 
and  Oregon:  comments 
due  by  12-23-02; 
published  11-21-02  (FR 
02-29619] 
JUSTICE  DEPARTMENT 
Federal  Employees  Liability 
Reform  and  Tort 
Compensation  Act: 
Suits  based  on  acts  or 
omissions  of  Federal 
employees  and  other 
persons;  certification  and 
decertificaflon;  comments 
due  by  12-23-02; 
published  10-22-02  [FR 
02-26832] 

LEGAL  SERVICES 
CORPORATION 

Legal  assistance  eligibifity; 
maximum  income  guidelines; 
comments  due  by  12-23-02; 
published  11-22-02  [FR  02- 
29611] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Reimtxjrsement  of  relocation 
costs  on  lump-sum  basis: 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27083] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Insurance  requirements; 
comments  due  by  12-26- 
02;  published  9-26-02  [FR 
02-24290] 
Organization  and 
operaations — 
Reasonable  retirement 
benefits  for  employees 
and  officers;  comments 
due  by  12-26-02; 
published  11-29-02  [FR 
02-30162] 

NATIONAL  CRIME 
PREVENTION  AND  PRIVACY 
COMPACT  COUNCIL 

Dispute  adjudication 
procedures;  comments  due 
by  12-26-02;  published  11- 
25-02  [FR  02-29709] 

NUCLEAR  REGULATORY 
COMMISSION 

Materials  licensees:  financial 
assurance  amendments; 
comments  due  by  12-23-02; 
published  10-7-02  [FR  02- 
25243] 

POSTAL  SERVICE 

Postage  meters: 
Manufacture  and  distritHJtion; 
autfK>nzation;  comments 


due  by  12-26-02; 
published  11-26-02  [FR 
02-29939] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities,  etc.: 
Sarbanes-Oxley  Act  of 
2002;  imptementatioo — 
Audits  and  reviews; 
relevant  records 
retention;  comments 
due  by  12-27-02; 
published  11-27-02  [FR 
02-30036] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Job  Corps  Centers; 
comments  due  by  12-23- 
02:  published  11-22-02 
[FR  02-29647] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
New  York  Marine  Inspection 
Zone  and  Captain  of  Port 
Zone,  NY;  safety  and 
security  zones;  comments 
due  by  12-27-02; 
published  11-27-02  [FR 
02-30105] 
Port  Valdez  and  Valdez 
Narrows,  AK;  security 
zone;  comments  due  by 
12-23-02;  published  10- 
23-02  [FR  02-26974] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Incidents  involving  animals 
during  air  transport; 
reports  t)y  carriers; 
comments  due  by  12-27- 
02:  published  10-18-02 
[FR  02-26465] 
Airmen  certification: 
Flight  simulation  device; 
initial  and  continuing 
qualification  and  use 
requirements:  comments 
due  by  12-24-02; 
published  9-25-02  [FR  02- 
14785] 

Correction:  comnDents  due 
by  12-24-02;  published 
10-25-02  [FR  02-27169] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier-Rotax  GmbH; 
comnrwnts  due  by  12-23- 
02:  published  10-23-02 
[FR  02-26912] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Fokker  comments  due  by 
12-23-02;  published  11- 
21-02  [FR  02-29678] 

TRANSPORTATION 
DEPARTMENT 
Fedaral  Aviation 
Administration 

Airworthiness  directives: 
McDortnell  Douglas; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-26480] 

TRANSPORTATION 
DEPARTMENT 
Fodarai  Aviation 
Administration 

Airworttiiness  directives: 
Pratt  &  Whitney;  comments 
due  by  12-24-02; 
published  10-25-02  [FR 
02-26909] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthir>ess  directives: 
Short  Brothers  PLC; 
comments  due  by  12-23- 
02;  published  11-13-02 
[FR  02-28751) 
Jet  routes;  comments  due  by 
12-23-02;  published  11-7-02 
[FR  02-28366] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Child  restraint  systems; 
comments  due  by  12-23- 
02;  published  10-22-02 
[FR  02-26824] 

TREASURY  DEPARTMENT 
Intamationai  Investment 
Offica 

Foreign  persons;  n:iergers, 
acquisitions,  and  takeovers: 
Voluntary  notk:e  filing: 
comments  due  by  12-23- 
02;  published  11-21-02 
[FR  02-29622] 

TREASURY  DEPARTMENT 
Internal  flevenue  Service 

Income  taxes: 
Mixed  use  output  facilities: 
guidance;  comments  due 
by  12-23-02;  published  9- 
23-02  [FR  02-24138] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Regulatory  reporting 
standards: 
Indeperxjent  publk: 

accountants  pertorming 

audit  sconces  for 

voluntary  audit  filers; 

qualificatior^;  comments 

due  by  12-26-02; 


published  11-25-02  [FR 
02-29833] 


LIST  OF  PUBUC  LAWS 

This  is. a  continuing  list  of 
publK  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  Kst  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tt>e  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Sonf>e  laws  may 
not  yet  be  available. 

S.  1240/P.L.  107-329 

To  provide  for  tt)e  acquisition 
of  land  and  construction  of  an 
interagency  administrative  and 
visitor  facility  at  the  entrance 
to  American  Fork  Canyon, 
Utah,  and  for  other  purposes. 
(Dec.  6,  2002;  116  Stat.  2815) 

S.  2237/P.L.  107-330 

Veterans  Benefits  Act  of  2002 
(Dec.  6,  2002;  116  Stat.  2820) 

Last  List  December  9,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  nruiil 
notifk:ation  service  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  t)ttp:// 
tiydra.gsa.gov/arctiives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  noWcation  of  new 
laws.  Ttie  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


Title 


Stock  Number 


Price       Reviston  Data 


This  checklist,  prepared  by  the  OffKe  of  the  Federal  Register,  is 

published  weekly.  It  is  an-anged  in  Vne  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  ttie  Government  Printing 

Office. 

A  checklist  of  cunrent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  ttie  latest  Issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  CFR  Is  available  free  on-line  through  the  Govemmbnt  Printing 

Offk^e's  GPO  Access  Servk:e  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  Information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mall  orders  to  ttie  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  onjers  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TWe  Stock  Number  Price       Revision  Date 


1,  2  (2  Resen/ed) (869-048-00001-1) 9.00 

3  (1997  Compilation 
and  Parts  100  and 

101)  (869-048-00002-0) 59.00      ' 

4 (869-048-OOOOJ-8) 9.00      * 

5  Parts: 

1-699  (869-048-00004-^) 57.00 

700-1199  (869-048-00005^) 47.00 

120O-€nd,  6  (6 

Reserved) (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1) 41.00 

27-52  (869-048-00008-9) 47.00 

53-209 (869-048-00009-7) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399 (869-048^)001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1199  (869-048-00015-1) 25.00 

1200-1599  (869-048-00016-0) 58.00 

1600-1899  (869-048-00017-8) 61.00 

1900-1939  (869-048-00018-6) 29.00 

1940-1949  (869-048-00019-4) 53.00 

1950-1999  (869-048-00020-8) 47.00 

2000-End (869-048-0002 1-6) 46.00 

8  (869-048-O0022-4) 58.00 

9  Parts: 

1-199  (869-048-00023-2) 58.00 

200-End  (869-048-00024-1) 56.00 

10  Parts: 

.  1-50  „...  (869-048-00025-4) 58.00 

51-199 (869-048-00026-7) 56.00 

200-499 (869-048-00027-5) 44.00 

500-End  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.00 

200-219 (869-048-00031-3) 36.00 

220-299 (869-048-00032-1) 58.00 

300-499 (869-048-00033-0) 45.00 

500-599 (869-048-00034-8) 42.00 

600-End  (869-O48-00035-6) 61.00 

13 (869-048-00036-4) 47.00 


Jan.  1 

,2002 

Jan.  1 

.2UU2 

Jan.  1 

,2002 

Jan.  1 

2(j|j2 

Jon.  1 

,2UU2 

Jan.  1 

,2002 

Jon.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

.2002 

Jon.  1 

.2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

.2002 

Jan.  1 

.2002 

Jan.  1 

,2UU2 

Jan.  1 

,2U02 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

.2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

,2002 

Jan.  1 

.2002 

Jan.  \ 

,2002 

Jan.  1 

,2002 

60.00 
58.00 
29.00 
47.00 
41.00 

37.00 
58.00 
40.00 

47.00 
57.00 


14  Parts: 

1-59  (869-048-O0037-2)  .. 

60-139 (869-048-00038-1)  .. 

140-199 (869-048-00039^  .. 

200-1199 (869-048-00040-2)  .. 

1200-End (869-048-00041-1)  .. 

15  Parts: 

0-299  (869^)48-00042-9)  .. 

300-799 (869-048-00043-7)  .. 

800-End  (869-048-00044-5)  .. 

16  Parts: 

0-999  (869-048-00045-3)  .. 

1000-€nd (869-048-00046-1)  .. 

17  Parts: 

1-199  (869-048-00048-8) 47.00 

200-239 (869-048-00049-6) 55.00 

240-End  (869-O48-0005O-0) 59.00 

18  Parts: 

1-399 (869-048-00051-8) 59.00 

400-End  (869-048-00052-6) 24.00 

19  Parts: 

1-140  (869-048-00053-4) 57.00 

141-199 (869-048-00054-2) 56.W 

200-End  .- (869-048-00055-1) 29.00 

20  Parts: 

1-399  (869-048-00056-9) 47.00 

400-499 (869-O48-00057-7) 60.00 

500-End  (869-048-00058-5) 60.00 


Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 


21  Parts: 

1-99  (869-048-00059-3) 39.00  Apr.  1 

100-169 (869-048-00060-7) 46.00  Apr 

170-199 (869-048-00061-5) 47.00  Apr 

200-299 (869-048-00062-3) 16.00  Apr 

300-499 .....(869^)48-00063-1) 29.00    .    Apr 

500-599 (869-048-00064-0) 46.00  Apr 

600-799 (869-048-00065-8) 16.00  Apr 

800-1299 (869-048-00066-6) 56.W  Apr 

1300-End : (869-048-00067-4) 22.00  Apr.  1 

22  Parts: 

1-299  .,  (869-048-00068-2) 59.00  Apr.  1 

30(>-£nd  (869-048-00069-1) 43.M  Apr.  1 

23  (869-048-00070-4) 40.00  Apr.  1 

24  Parts: 

0-199 (869-048-00071-2) 57.00  Apr.  1 

200-499 (869-048-00072-1) 47.00  Apr 

500-699 (869-048-00073-9) 29.00  Apr 

700-1699 (869-048-00074-7) 58.00  Apr 

1700-End (869-O48-00075-5) 29.00  Apr 

25  (869-048-00076-3) 68.00  Apr 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 45.00  Apr 

§§1.61-1.169 (869-048-00078-0) 58.00  Apr 

§§1.170-1.300 (869-048-O0079-8) 55.00  Apr 

§§1.3C]-1.400 .' (869-048-00080-1) 44.00  Apr 

§§1A(1-1.440 (869-048-00081-0) 60.00  Apr 

§§1.441-1.500  ....(869-048-00082-8)  47.00  Apr 

§§1.501-1.640 (869-048-00083-6) 44.00  *Apr 

§§1.641-1.850 (869-048-00084-4) 57.00  Apr 

§§1.851-1.907 (869-048-O0085-2) 57.00  Apr 

§§1.908-1.1000 (869-O48-00086-1) 56.00  Apr 

§§1.1001-1.1400  .(869-048-00087-^ 58.00  Apr 

§§1.1401-End (869-048-00088-7) 61.00  Apr 

2-29  (869-048-00089-5) 57.00  Apr 

30-39  (869-048-00090-9) 39.00  Apr 

40-49 (869-048-00091-7) 26.00  Apr 

50-299 (869-048-00092-5) 38.00  Apr 

300-499 (869-048-00093-3) 57.00  Apr 

500-599 (869-048-00094-1) 12.00  ^^Apr 

600-End  (869-048-O009W)) 16.W  Apr 

27  Parts: 

1-199  (869-048-00096-8) 61.00  Apr.  1.2002 


2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
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Stock  Number  Price 

.  (869-04W)0097-6) 13.00 


TWe 

200-€nd  

28  Parts: 

0-42  (869-048-00098-4) 58.00 

43-end  (869-048-00099-2)  55.00 

29  Parts: 

0-99 (869-048-00100-0) 45.00 

100-499 (869-048-00101-8) 21.00 

500-899 (869-048-00102-6) 58.00 

900-1899 (869-04&-00 103-4) 35.00 

1900-1910  (§§  1900  fo 

1910.999)  (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-048-00105-1) 42.00 

1911-1925  (869-048-00106-9) 29.00 

1926 :....  (869-048-00 107-7) 47.00 

1927-€nd (869-048-00108-5) 59.00 

30  Parts: 

1-199  (869-048-00109-3) 

200-699 (869-048-001 10-7) 

700-€nd (869-048-001 1 1-5) 


Revision  Date 

Apr.  1,2002 


THte 


Stocit  Number 


Price       Revision  Data 


56.00 
47.00 
56.00 


31  Parts: 

0-199  (869-048-00112-3) 35.M 

200-€nd  ...'..  (869-044-001 13-1) 60.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 


1-190  (869-048-001 14-0) 

191-399 (869-048-00 11&-8) 

400-629 (869-048-00116-6) 

630-699 (869-048-001 17-4) 

700-799 (869-048-00118-2) 

800-End  (869-048-00119-1) 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 


33  Parts: 

1-124  (869-048-00120-4) 47.00 

125-199 (869-048-00121-2) 60.00 

200-End  (869-048-00122-1) 47.00 

34  Parts: 

1-299 (869-048-00123-9) 45.00 

300-399 (869-048-00124-7) 43.00 

400-End  (869-048-00125-5) 59,00 

35  (869-048-00126-3) 10.00 

36  Parts 

1-199  (869-048-00127-1) 36.00 

*  200-299 (869-046-00128-0) 35.00 

300-€nd  (869-048-00129-8) 58.00 

37 (869-048-00130-1) 47.00 

38  Parts: 

0-17  (869-048-00131-0) 57.00 

18-End  (869-048-00132-8) 58.00 

39  (869-048-00133-6) 4000 

40  Parts: 

1-49  (869-048-00134-4) 57.00 

50-51  (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-€nd)  (869-048-00137-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-€nd)  (869-048-00 139-5) 56.00 

60  (Apps)  (869-04^-00 140-9) 51.00 

61-62  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63(63.600-63.1199)  (869-048-00143-3) 46.00 

63  (63.1 200-End)  (869-048-00144-1) 61.00 

64-71   (869-048-00145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00)47-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 

86  (86.600-l-£nd)  (869-048-00149-2) 47.00 

87-99  (869-048-00150-6) 57.ro 


July 
July 

'July 
July 
July 
July 

July 

•July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

'July 

July 
July 
July 

July 


July 
July 

July 


July 
July 
July 
July 
July 
July 

sjuly 
July 
July 
July 
July 
July 
July 
July 

sjuly 
July 
July 


.2002 
.2002 

.2002 

.  2ro2 
.  2ro2 

.2002 

,2002 

,2002 
,2002 
,2002 
,2002 

,2002 
.2002 
.2002 

2ro2 

.2002 

.  1984 
.  1984 
,  1984 

.  2ro2 

,2002 
.2002 
,2002 
,2002 
,2002 

,  2ro2 

,2002 

,  2ro2 

.  2ro2 
.  2ro2 

,2002 
.2002 

.2002 
.2002 
.2002 

.2002 


2002 
2002 

2ro2 


2ro2 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2ro2 
2ro2 
2ro2 

2002 
2002 
2002 


100-135 (869-048-roi5M) 42.ro  July  1 

136-149 (869-048-ro  152-2) 58.ro  July  1 

150-189 (869-04WX)153-l) 47«)  July  1 

190-259 (869-048-ro  154-9) 37.ro  July  1 

260-265 (869-048-ro  155-7) 47.ro  July  1 

266-299 (869-048-ro  156-5) 47.ro  July  1 

300-399 (869-048-ro  157-3) 43.ro  July  1 

400-424 (869-048-ro  158-1) 54.ro  July  1 

425-699 (869-04a-ro  159-0) 59.ro  July  1 

700-789 (869-048-M 160-3) 58.ro  July  1 

790-€nd  (869-048-roi61-l) 45O0  July  1 

41  Chapters: 

1,  1-1  to  1-10 13.ro  iJuly  1 

1,1-11  to  Appendix.  2  (2  Resefved) 13.ro  ^  July  1 

3-6 14.ro  iJuly  1 

7  6.ro  iJuly  1 

8 4.50  3July  1 

9  13.ro  3Ju|y  1 

10-17 9.50  ^July  1 

18.  Vol.  I,  Ports  1-5  13.ro  iJuly  1 

18,  Vol.  II.  Ports  6-19 13.ro  ^  jujy  i 

18.  Vol.  Ill,  Ports  20-52 13.ro  ^July  1 

19-iro  13.ro  ^July  1 

1-iro  (869-O48rO0 162-0) 23.ro  July  1 

101  (869-048-ro  163-8) 43.ro  July  1 

102-2OT (869-048-ro  164-6) 41.ro  July  1 

201-£nd  (869-048-ro  165-4) 24.ro  July  1 

42  Parts: 

1-399  (869-044-roi66-7) 51.ro  Oct.  1 

400-429 (869-044-roi67-5) 59.ro  Oct.  1 

430-£nd (869-048-roi68-9) 61.ro  Oct.  1 

43  Parts: 

1-999  (869-044-roi69-1) 45.ro  Oct.  1 

•1000-€nd (869-048-roi70-1) 59.ro  Oct.  1 

•44 (869-048-roi71-9) 47.M  Oct.  1 

45  Parts: 

1-199  (869-044-001 72-7) 57.ro  Oct.  1 

•20Q-499  .'. (869-04a-roi73-5) 31.ro  »Oct.  1 

500-1199 (869-044-roi74-8) 45.ro  Oct.  1 

•1200-End  „ (869-048-roi75-l) 57.ro  Oct.  1 

46  Parts: 

1-40  (869-048-ro  176-0) 44.ro  Oct.  1 

41-69  (869-048-ro  177-8) 37.ro  Oct.  1 

•70-89 .(869-048-ro  178-6) 14.ro  Oct.  1 

90-139 (869-044-00179-9) 41.ro  Oct.  1 

•140-155  (869-048-ro  180-8) 24.ro  'Oct.  1 

•156-165  (869-048-roi81-6) 31.ro  'Oct.  1 

166-199 (869-044-ro  182-9) 42.ro  Oct.  1 

200-499 (869-044-ro  183-7) 36.ro  Oct.  1 

500-End  (869-048-roi84-l) 24.M  Oct.  1 

47  Parts: 

0-19  (869-044-roi85-3) 55.ro  Oct.  1 

20-39  (869-044-roi86-1) 43.ro  Oct,  1 

40-69  (869-044-ro  187-0) 36,ro  Oct.  1 

70-79  (869-044-00188-8) 58.ro  Oct.  1 

80-£nd  (869-044-ro  189-6) 55.ro  (5ct.  1 

48  Ctiapters: 

1  (Pofts  1-51)  (869-044-00190-0) 60.ro  Oct.  1 

1  (Ports  52-99)  (869-044-roi91-8) 45.ro  Oct.  1 

2  (Ports  201-299) (869-044-ro  192-6) 53.ro  Oct.  1 

■3-6 (869-048-00193-0) 30.ro  Oct.  1 

7-14  (869-044-ro  194-2) 51.ro  Oct.  1 

15-28  (869-044-roi95-l) 53.ro  Oct.  1 

•29-€nd (869-048-roi96-4) 38.ro  'Oct.  1 

49  Parts: 

1-99  (869-044-ai97-7) 55.ro  Oct.  1 

100-185 (869-044-ro  198-5) 60.ro  Oct.  1 

186-199 (869-044-ro  199-3) 18.ro  Oct.  1 

200-399 (869-044-00200-1) 60.ro  Oct.  1 

400-999 (869-044-00201-9) 58.ro  Oct.  1 

•1000-1199 (869-048-00202-2) 25.ro  Oct.  1 


2002 
2002 
2002 
2002 

2ro2 
2ro2 
2ro2 
2ro2 
2ro2 
2ro2 

2002 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 
2002 
2002 
2002 

2roi 
2roi 

2002 

2roi 
2ro2 

2002 

2002 
2002 

2roi 

2002 

2002 
2002 
2002 

2roi 
2ro2 

2002 

2roi 
2roi 
2ro2 

2roi 
2roi 
2roi 
2roi 
2roi 

2roi 
2roi 
2roi 
2ro2 
2roi 
2roi 

2002 

2roi 
2roi 
2roi 
2roi 
2roi 

2002 


Title 
1200-€nd 


Stocit  Number 

(869-044-00203-5) 


Revision  Date 

2i.ro     Oct.  1, 2roi 


so  Parts: 

1-199  (869-044-00204-3) 63.ro  Oct.  1,2roi 

200-599 (869-044-00205-1) 36.ro  Oct.  1,  2M1 

600-End  (869-044-00206-0) 55.ro  (5ct,  1,  2M1 


CFR  Index  and  Findings 
Aids (869-048-00047-0) 59.ro 

Complete  2OT1  CFRset .1, 195.ro 

Microfictie  CFR  Edition: 

Subscription  (nrKiiled  as  issued)  298.ro 

Individual  copies 2.ro 

Complete  set  (one-time  mailing) 290.ro 

Complete  set  (one-time  mailing) 247,00 


ion.  1,2002 

2roi 

2oro 
2oro 

2oro 

1999 


■  BecauseTiMe  3  Is  an  onrHiol  compilation,  this  volume  and  aH  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1985  edition  o»  32  CFI?  Parts  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  the  fuH  text  ot  ttte  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fuN  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  tt>e  period  JarHiary 
1,  2001,  through  January  1,  2002.  The  CFR  volume  issued  as  of  Januanr  1, 
2001  should  be  retained. 

^No  onriervjments  to  this  vdume  were  promulgated  during  tt>e  period  Apri 
I,  2000.  through  April  1,  2001.  The  CFR  volume  Issued  as  of  Apri  1.  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  April 
I.  2001,  through  April  1,  2002,  The  CFR  voiunrte  issued  as  of  Apri  1,  2001  should 
be  retained, 

'No  amendments  to  ttvs  volume  were  promulgated  during  tt>e  period  July 
I,  2000,  through  July  1,  2001.  The  CFR  volume  Issued  as  of  July  1.  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  2001.  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  I.  2001  should 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  27 
[Doc.  C^M)1-004] 
BIN  0581-ACOO 

Revision  of  Regulations  for 
Determining  Price  Quotations  for  Spot 
Cotton 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  is  amending  the  regulations 
concerning  designation  of  the  spot 
markets  used  to  calculate  differences  for 
tenderable  qualities  delivered  against 
cotton  futiures  contracts.  The  re- 
designated spot  markets  will  better 
reflect  the  trading  value  of  tenderable 
qualities.  Presently,  regulations  provide 
for  the  Secretary  of  Agriculture  to 
determine  and  designate  spot  markets 
from  which  spot  cotton  price 
information  can  be  collected.  Currently, 
there  are  seven  designated  markets  that 
qualify  under  the  Cotton  Futures  Act 
requirements  and  five  of  those  are 
designated  to  determine  differences  for' 
the  settlement  of  futures  contracts.  The 
Commodity  Futures  Trading 
Commission,  in  an  effort  to  better  reflect 
market  transparency,  approved  a  request 
from  the  New  York  Board  of  Trade  that 
the  spot  markets  used  to  calculate 
commercial  differences  in  Cotton 
Futures  Exchange  deliveries  be  re- 
designated. The  requested  changes  were 
as  follows:  replac^the  South  Delta 
quote  with  the  West  Texas  quote;  and 
replace  the  North  Delta  quote  with  the 
average  of  the  combined  North  and 
South  Delta  quotes. 

Including  West  Texas  quotes  and 
combining  and  averaging  North  and 
South  Delta  quotes  provides  a  more 


accurate  reflection  of  cotton  that  is 
traded  for  cotton  futures  contracts. 
EFFECTIVE  DATE:  April  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  McDill,  Deputy  Administrator, 
Cotton  Program,  AMS,  USDA,  STOP 
0224, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0224. 
Telephone  {202)  720-2145,  facsimile 
(202)  690-1718,  or  e-mail 
norma.mcdill@usda.gov. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Register 
on  July  23,  2002,  (67  FR  48050).  A  90- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  No  comments  were 
received  and  no  changes  have  been 
made  in  the  provisions  of  the  final  rule. 

Executive  Order  12866 

This  nile  was  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
would  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  New  York  Cotton  Future  Market 
traders  include  the  entire  cotton 
industry:  farmers,  merchants,  and  textile 
mill  owners.  There  are  an  estimated 
3,000  traders.  This  final  rule  would 
affect  all  such  traders.  The  majority  of 
the  traders  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration.  Amending  the 
regulations  to  change  the  designated 
spot  markets  for  determining  tenderable 
differences  will  not  significantly  affect 


small  businesses  as  defined  under  the 
RFA  because: 

(1)  The  information  gathered  will  be 
more  reflective  of  the  cotton  traded  for 
cotton  futures  contracts  and  add  more 
transparency  to  the  market; 

(2)  The  competitive  position  or 
market  access  of  small  entities  in  the 
cotton  industry  would  not  be  affected; 

(3)  No  new  costs  would  be  imposed 
on  the  affected  industry. 

Paperwork  Reduction  Act 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  requirements 
contained  in  the  regulation  to  be 
amended  have  been  previously 
approved  by  OMB  and  were  assigned 
control  number  0581-0029  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Background 

The  Secretary  of  Agriculture  is 
authorized  under  the  U.S.  Cotton 
Futures  Act  (7  U.S.C.  15b)  to  make  such 
regulations  as  determined  necessary  to 
carry  out  the  provisions  of  the  Act.  The 
Act  provides  for  the  designation  of  at 
least  five  bona  fide  spot  markets  from 
which  spot  cotton  price  information  can 
be  collected.  Presently,  there  are  seven 
such  designated  markets  that  qualify 
under  the  Cotton  Futures  Act 
requirements.  The  seven  designated 
markets  are  as  follows:  Southeastern, 
North  Delta,  South  Delta.  East  Texas  and 
Oklahoma,  West  Texas,  Desert 
Southwest  and  San  Joaquin  Valley.  For 
the  purposes  of  determining  settlement 
of  futures  contracts  five  of  the  seven 
spot  markets  are  used.  They  are 
Southeastern,  North  Delta,  South  Delta, 
East  Texas  and  Oklahoma,  and  Desert 
Southwest.  The  Cotton  Program  of  the 
Agricultural  Marketing  Service  provides 
market  information  from  these  spot 
markets  under  the  Cotton  Statistics  and 
Estimates  Act  (7  U.S.C.  473b)  and  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1622(g)). 

The  Commodity  Futures  Trading 
Commission,  in  an  effort  to  better  reflect 
market  transparency,  approved  a  request 
from  the  New  York  Board  of  Trade  to 
change  the  spot  markets  used  to 
calculate  conmiercial  differences  in 
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Cotton  Futures  Exchange  deliveries. 
This  final  rule  would  change  the 
designation  of  the  spot  markets  which 
are  used  daily  to  calculate  price 
differences  for  cotton  futures  contracts. 
The  current  designations  were 
published  in  the  Federal  Register  on 
August  4.  1988  (53  FR  29327).  As 
previously  stated,  differences  are  quoted 
for  those  qualities  of  cotton  which  are 
tenderable  on  active  futxires  contracts  in 
five  designated  markets.  These 
differences  are  averaged  to  obtain  the 
differences  quoted  for  futures 
settlement. 

This  final  rule  would  provide  that 
differences  would  continue  to  be  quoted 
for  those  qualities  of  cotton  which  are 
tenderable  on  active  futures  contracts  in 
all  of  the  five  markets  currently 
designated  for  this  purpose.  However, 
the  West  Texas  spot  market  would  be 
added  as  a  bone  fide  spot  market  for  the 
settlement  of  futures  contracts,  and  the 
North  Delta  and  South  Delta  spot 
markets  would  be  combined  and 
averaged  together  when  used  for  this 
purpose  of  calculating  differences  of 
tenderable  qualities  for  the  settlement  of 
futures  contracts.  This  final  rule  would 
change  the  calculation  of  differences  of 
tenderable  qualities  for  the  settlement  of 
futures  contracts  to  be  the  average  of  the 
differences  of  (1)  the  Southeastern  spot 
market;  (2)  the  East  Texas/Oklahoma 
spot  market;  (3)  the  West  Texas  spot 
market;  (4)  the  Desert  Southwest  spot 
market;  and  (5)  the  combination  and 
averaging  of  the  North  Delta  and  South 
Delta  spot  markets.  The  remaining 
designated  spot  markets  would  not 
change.  These  modifications  are 
expected  to  more  accurately  reflect  the 
trading  value  of  tenderable  cotton  on 
futures  contracts  and  add  more 
transparency  in  the  market. 

List  of  Subjects  in  7  O^R  Part  27 

Commodity  futures,  cotton. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  27  is  revised  as 
follows: 

PART  27— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  27  continues  to  read  as  follows: 

Authority:  7  U.S.C.  15b.  7  U.S.C.  4736,  7 
U.S.C.  1622(g). 

2.  In  §  27.94,  paragraph  (a)  is  revised 
to  read  as  follows: 

§27.94    Spot  market*  for  contract 
aaWemant  purpoaa*. 

(a)  For  cotton  delivered  in  settlement 
of  any  No.  2  contract  on  the  New  York 
Cotton  Exchange:  Southeastern,  North 
and  South  Delta,  Eastern  Texas  and 


Oklahoma,  West  Texas,  and  Desert 
Southwest. 

***** 

Dated:  December  10.  2002. 
A.I.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 
|FR  Doc.  02-31633  Filed  12-16-02;  8:45  am] 

BILUNG  CODE  3410-02-^ 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  01-018-4] 

Change  in  Disease  Status  of  Great 
Britain  With  Regard  to  Foot-and-Mouth 
Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACnON:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
certain  animals,  meat,  and  other  animal 
products  by  adding  Great  Britain 
(England,  Scotland,  Wales,  and  the  Isle 
of  Man)  to  the  list  of  regions  considered 
ft«e  of  rinderpest  and  foot-and-mouth 
disease  (FMD)  and  to  the  list  of  regions 
subject  to  certain  import  restrictions  on 
meat  and  animal  products  because  of 
their  proximity  to  or  trading 
relationships  with  rinderpest-  or  FMD- 
affected  regions.  This  final  rule  follows 
an  interim  rule  that  removed  Great 
Britain  and  Northern  Ireland  from  those 
lists  due  to  detection  of  FMD  in  those 
regions.  Based  on  the  results  of  an 
evaluation  of  the  current  FMD  situation 
in  Great  Britain,  which  took  into 
account,  among  other  things,  that  Great 
Britain  has  met  the  standards  of  the 
Office  International  des  Epizooties  for 
being  considered  to  be  free  of  FMD,  we 
have  determined  that  Great  Britain  can 
be  added  to  the  list  of  regions 
considered  free  of  FMD.  This  rule 
relieves  certain  FMD-related 
prohibitions  and  restrictions  on  the 
importation  of  ruminants  and  swine  and 
fresh  (chilled  or  frozen)  meat  and  other 
products  of  ruminants  and  swine  into 
the  United  States  from  Great  Britain. 

EFFECTIVE  DATE:  December  17,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anne  Goodman,  Supervisory  Staff 
Officer,  Regionalization  Evaluation 
Services  Staff,  VS,  APHIS,  4700  River 
Road  Unit  38.  Riverdale,  MD  20737- 
1231;  (301)  734-4356. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest  and  foot-and- 
mouth  disease  (FMD).  These  are 
dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  considered  bee  of  rinderpest  or 
hee  of  both  rinderpest  and  FMD. 
Rinderpest  or  FMD  is  considered  to 
exist  in  all  parts  of  the  world  not  listed. 
Section  94.11  of  the  regulations  lists 
regions  of  the  world  that  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  determined  to  be  fi-ee  of 
rinderpest  and  FMD,  but  fi-om  which 
importation  of  meat  and  animal 
products  into  the  United  States  is 
restricted  because  of  the  regions' 
proximity  to  or  trading  relationships 
with  rinderpest-  or  FMD-affected 

regions. 

in  an  interim  rule  effective  January 
15,  2001,  and  published  in  the  Federal 
Register  on  March  14,  2001  (66  FR 
14825-14826,  Docket  No.  01-O18-1),  we 
amended  the  regulations  by  removing 
Great  Britain  (England,  Scotland,  Wales, 
and  the  Isle  of  Man)  and  Northern 
Ireland  fi^m  the  list  of  regions 
considered  to  be  free  of  rinderpest  and 
FMD.  (The  Federal  Register  published  a 
correction  (66  FR  18357)  to  the  interim 
rule  on  April  6.  2001.)  That  interim  rule 
was  necessary  because  FMD  had  been 
confirmed  in  those  regions.  The  effect  of 
the  interim  rule  was  to  prohibit  or 
restrict  the  importation  of  any  ruminant 
or  swine  and  any  fresh  (chilled  or 
fitjzen)  meat  and  other  products  of 
ruminants  or  swine  into  the  United 
States  from  Great  Britain  and  Northern 

Ireland. 

Although  we  removed  Great  Britain 
and  Northern  Ireland  from  the  list  of 
regions  considered  to  be  fi^e  of 
rinderpest  and  FMD.  we  recognized  in 
the  interim  rule  that  the  appropriate 
authorities  had  responded  to  the 
detection  of  FMD  by  imposing 
restrictions  on  the  movement  of 
ruminants,  swine,  and  ruminant  and 
swine  products  fttjm  F'MD-affected 
areas;  by  conducting  heightened 
surveillance  activities?  and  by  initiating 
measures  to  eradicate  the  disease.  We 
stated  that  we  intended  to  reassess  the 
situation  in  those  regions  at  a  future 
date  in  the  context  of  Office 
International  des  Epizooties  (OIE) 
standards,  and  that  as  part  of  that 
reassessment  process,  we  woiUd 
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consider  all  comments  received 
regarding  the  interim  nde. 

Additionally,  we  stated  in  the  interim 
nde  that  the  future  reassessments  would 
enable  us  to  determine  whether  it  was 
necessary  to  continue  to  prohibit  or 
restrict  the  importation  of  ruminants  or 
swine  and  any  fresh  (chilled  or  frozen) 
meat  and  other  products  of  ruminants  or 
swine  frx>m  Great  Britain  and  Northern 
Ireland,  or  whether  we  could  restore 
Great  Britain  and  Northern  Ireland  to 
the  list  of  regions  in  which  FMD  is  not 
known  to  exist,  or  regionalize  portions 
of  Great  Britain  or  Northern  Ireland  as 
FMD-free. 

On  January  9,  2002,  we  published  a 
final  rule  in  the  Federal  Register  (67  FR 
1072-1074,  Docket  No.  01-031-3)  in 
which  we  restored  Northern  Ireland  (as 
well  as  the  Netherlands)  to  the  list  of 
regions  considered  to  be  free  of 
rinderpest  and  FMD  and  to  the  list  of 
regions  subject  to  certain  import    " 
restrictions  on  meat  and  animal 
products  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-alfected  regions.  The  action 
with  respect  to  Northern  Ireland  and  the 
Netherlands  was  based  on  the  results  of 
an  evaluation  of  the  FMD  situation  in 
those  regions,  which  took  into  accoimt, 
among  other  things,  that  each  region 
met  the  standards  of  the  OIE  for  being 
considered  to  be  bee  of  FMD. 

On  July  16,  2002,  we  published  a 
notice  in  the  Federal  Register  (67  FR 
46628-46629.  Docket  No.  01-018-2)  in 
which  we  advised  the  public  of  the 
availability  of  an  evaluation  that  we  had 
prepared  concerning  the  FMD  disease 
status  of  Great  Britain.  (We  published  a 
correction  (67  FR  54164,  Docket  No.  01- 
018-3)  to  that  notice  on  August  21. 
2002.)  The  evaluation.  entiUed  "APHIS 
Evaluation  of  FMD  Status  of  Great 
Britain  (England.  Scotland.  Wales,  and 
the  Isle  of  Man)"  (May  2002),  assessed 
the  FMD  status  of  Great  Britain  and  the 
related  disease  risks  associated  with 
importing  animals  and  animal  products 
into  the  United  States  from  Great 
Britain. 

We  solicited  comments  conc^ning 
the  evaluation  for  60  days  ending 
September  16.  2002,  and  received  10 
comments  by  that  date.  The  comments 
were  submitted  by  animal  breeders  and 
producers,  an  animal  breeders' 
association,  national  beef  and  pork 
industry  associations,  and  artificial 
insemination  businesses.  Seven  of  the 
10  commenters  supported  restoring 
Great  Britain  to  the  list  of  FMD-free 
regions  and  relieving  certain 
prohibitions  and  restrictions  on  the 
importation  of  animals  and  animal 
products  into  the  United  States  from 


Great  Britain.  The  other  comments  are 
discussed  below. 

One  commenter  expressed  concern 
that  the  European  Union  (EU)  is 
reportedly  willing  to  accept  the  risk  of 
an  outbreak  of  FMD  once  every  10  years. 
The  commenter  asked  what  level  of 
FMD  risk  is  acceptable  to  the  United 
Kingdom,  and  what  actions  the  United 
Kingdom  was  taking  to  achieve  that 
level  of  risk. 

There  is  no  research  of  which  we  are 
aware,  and  the  commenter  did  not  make 
reference  to  any  specific  report,  that 
indicates  that  the  EU  or  the  United 
Kingdom  is  willing  to  accept  the  risk  of 
an  outbreak  of  FMD  under  any 
circumstances.  Regardless  of  the  level  of 
risk  that  any  individual  coimtry  might 
be  veiling  to  accept,  we  prepare  risk 
assessments  based  on  our  own 
standards.  Our  evaluation  of  Great 
Britain's  eradication  and  control  efforts, 
including  site  visits  that  are  detailed  in 
a  document  that  is  available  to  the 
public  (see  following  section,  "Status  of 
Great  Britain"),  clearly  shows  that  Great 
Britain  has  implemented  effective 
measures  to  prevent  further  outbreaks  of 
FMD. 

Two  commenters  stated  that,  given 
the  delay  in  diagnosis  of  FMD  in  Great 
Britain  during  the  outbreak  in  2001, 
education  regarding  the  importance  of 
early  reporting  of  suspicious  disease 
situations  is  advisable.  The  commenter 
inquired  whether  APHIS  had  any 
information  about  any  such  continuing 
educational  efforts  in  Great  Britain. 

The  United  Kingdom's  Department  for 
Environment,  Food,  and  Rural  Affairs 
(DEFRA)  maintains  a  Web  site  (http:// 
www.defra.gov.uk/footandmouth)  that 
offers  information  about,  among  other 
things,  the  disease  and  the  2001 
outbreak,  government  restrictions  and 
control  measures,  and  precautions  that 
farmers  can  take  to  avoid  future 
outbreaks,  including  looking  for  early 
signs  of  disease.  This  information,  made 
readily  available  to  the  public,  through 
the  internet  and  other  media, 
demonstrates  the  commitment  of  the 
government  of  the  United  Kingdom  to 
maintaining  a  high  level  of  awareness 
and  education  regarding  FMD. 

One  commenter  wanted  to  know  if  we 
have  received  information  about  the 
compliance  of  former  swill  feeding 
operations  writh  the  swill  feeding  ban 
that  was  enacted  by  the  United 
Kingdom  in  May  2001. 

The  ban  on  swill  feeding  is  an 
important  mitigating  measure  for  the 
prevention  of  FMD,  and  DEFRA  has 
initiated  enforcement  measures  to 
ensure  compliance  with  the  ban.  For  12 
months  following  the  implementation  of 
the  ban,  local  authorities,  in  cooperation 


with  the  Chief  Veterinary  Officer  of 
DEFRA,  visited  all  former  swill  feeders. 
The  visits  occurred  at  2  weeks,  1  month, 
2  months,  6  months,  and  12  months. 
During  those  12  months,  many  of  the 
former  swill  feeders  gave  up  pig 
production  altogether.  The  swill  feeding 
operations  that  remained  were 
thoroughly  inspected  to  ensure  that  they 
had  changed  their  feeding  regimes  in 
compliance  with  the  ban.  Local 
authorities  took  feed  samples  at  any 
swill  feeding  operation  that  they 
suspected  was  using  meat  or  meat 
products  in  their  feed.  The  necessary 
enforcement  measures,  up  to  and 
including  prosecution,  were  taken  in  all 
cases  of  non-compliance  with  the  ban. 
These  non-compliant  swill  feeding 
operations  continue  to  be  inspected  on 
a  regular  basis  to  ensure  that 
compliance  is  upheld. 

In  addition  to  these  inspection 
measures,  the  Chief  Veterinary  Officer 
of  DEFRA  has  also  instituted  an 
awareness  campaign  aimed  at  former 
swill  feeding  operators  as  well  as  the 
public.  Information  about  alternative 
methods  of  feeding,  safe  disposal  of 
untreated  swill,  and  various  feed 
options  has  all  been  made  available  on 
DEFRA 's  Web  site.  Letters  have  been 
written  to  the  local  authorities 
emphasizing  the  importance  of 
continued  vigilance  in  their 
enforcement  activities,  and  DEFRA 's 
State  Veterinary  Service  continues  to 
work  closely  with  the  local  authorities. 
Our  risk  assessment  and  site  visits,  in 
addition  to  the  subsequent  information 
we  have  received  from  DEFRA,  indicate 
that  these  actions  taken  by  DEFRA  to 
ensure  compliance  with  the  swill 
feeding  ban  have  been,  and  continue  to 
be,  an  effective  mitigation  measure 
against  the  reintroduction  of  FMD. 

Two  commenters  asked  about  the 
level  of  testing  that  had  been  done  in 
deer  and  feral  boars  in  areas  of  the 
coimtry  that  had  contained  infected 
domestic  animals. 

The  information  available  to  us 
indicates  that  the  wildlife  populations 
were  not  tested  extensively  because 
FMD  infections  in  wildlife  were  not 
believed  to  be  a  factor  in  the  spread  of 
FMD  or  to  be  a  reservoir  of  infection. 
Detection  and  eradication  efforts  were 
focused  on  infected  domestic  animal.'; 
We  believe  that  the  risk  of  the  spread  of 
FMD  from  wildlife  is  minimal  because 
the  disease  has  been  eradicated  in  the 
domestic  livestock,  and  there  has  been 
no  reintroduction  of  the  disease  from 
wildlife. 

Two  commenters  noted  that  Canada 
will  not  allow  the  importation  from  the 
United  Kingdom  of  some  commodities 
that  have  been  imported  into  the  United 


Federal  Register / Vol.  67.  No.  242 /Tuesday,  December  17,  2002 /Rules  and  Regulations        77151 


Kingdom  from  certain  trading  partners 
in  the  EU  known  to  be  infected  with 
FMD.  These  commenters  asked  whether 
APHIS  has  reviewed  the  risk  to  the 
United  Kingdom,  and  then  subsequently 
to  the  United  States,  of  these  types  of 
importations.  These  commenters  also 
inquired  how  the  United  Kingdom's 
import  controls  for  commodities  from 
FMD  countries  compare  to  the  United 
States'  import  controls  for  commodities 
from  FMD  countries,  and  what  level  of 
protection  is  provided  by  the  100 
percent  documentation  and  identity 
checks  conducted  by  the  United 
Kingdom  on  the  origin  of  meat  imported 
from  FMD  countries. 

The  risk  to  the  United  Kingdom  and 
subsequently  to  the  United  States  of 
these  types  of  importations  is  addressed 
in  the  current  regulations  that  govern 
the  importation  of  meat  and  other 
animal  products.  These  regulations 
include  special  restrictions  for  those 
FMD-free  regions  that:  (1)  Supplement 
their  national  meat  supply  by  the 
importation  of  fresh  (chilled  or  frozen) 
meat  of  ruminants  or  swine  from  regions 
that  are  designated  as  having  FMD;  (2) 
share  a  common  land  border  with 
regions  that  are  designated  as  having 
FMD;  or  (3)  import  ruminants  or  swine 
from  regions  where  FMD  exists  under 
conditions  that  are  less  restrictive  than 
are  acceptable  for  importation  into  the 
United  States.  These  restrictions,  found 
in  §94.11.  will  apply  to  Great  Britain 
and  offer  additional  protection  against 
the  possibility  of  the  introduction  of 
FMD  into  the  United  States. 

One  commenter  noted  the  outbreaks 
of  classical  swine  fever  and  FMD  in  the 
last  2  years  in  the  United  Kingdom  and 
asked  if  APHIS'  risk  evaluation  and 
assessment  process  addressed  future 
risks  to  the  United  States  based  on  this 
type  of  history. 

Our  risk  evaluation  and  assessment 
process  takes  into  account  the  quick  and 
effective  response  of  the  government 
after  the  initial  outbreaks  of  these 
diseases.  The  emergency  response 
lessons  that  DEFRA  learned  have  led  to 
an  increased  level  of  sensitivity  and  an 
enhanced  level  of  awareness  of  the 
potential  for  disease  incursions. 
Although  it  is' impossible  to  predict  the 
potential  for  future  risk  with  complete 
certainty,  we  believe  that  the  continued 
surveillance  and  ongoing  educational 
and  control  efforts  of  DEFRA,  combined 
with  the  restrictions  of  §  94.11 
discussed  above,  support  our 
determination  that  there  does  not  exist 
an  undue  risk  of  FMD  being  introduced 
into  the  United  States  through  the 
importation  of  animals  or  animal 
products  from  Great  Britain. 


Two  commenters  requested  that 
APHIS  review  other  disease  situations 
with  regard  to  health  risks  to  the  U.S. 
livestock  herd.  One  of  the  commenters 
specifically  mentioned  postweaning 
multi-systemic  wasting  syndrome 
(PMWS)  and  porcine  dermatitis  and 
nephropathy  syndrome  (PONS),  which 
the  commenter  said  were  increasing  in 
prevalence  and  severity  in  Great  Britain. 

APHIS  conducts  ongoing  review  and 
analysis  of  diseases  that  could  affect  Uie 
U.S.  livestock  herd.  With  regard  to 
PMWS  and  PDNS,  both  of  these  diseases 
already  exist  in  the  United  States,  and 
we  have  initiated  an  evaluation  process 
to  determine  the  extent  of  their  spread 
and  the  health  risks  that  they  present 
both  in  the  United  Kingdom  and  in  the 
United  States. 

Another  commenter  supported 
relieving  restrictions  on  the  importation 
from  Great  Britain  of  embryos  and 
semen  under  certain  conditions,  but 
opposed  relieving  restrictions  on  the 
importation  of  other  animal  products 
from  Great  Britain  because  of  FMD  and 
because  of  the  "unknown  incubation 
period"  of  bovine  spongiform 
encephalopathy  (BSE). 

Our  evaluation  of  Great  Britain's  FMD 
control  and  eradication  efforts  since  the 
initial  outbreak  of  FMD  indicates  that 
they  have  been  effective.  The 
evaluation,  which  also  took  into  account 
OIE's  standards,  found  that  there  is  no 
undue  risk  of  the  presence  of  FMD  in 
Great  Britain.  Based  on  this  evidence, 
we  do  not  consider  it  necessary  to 
prohibit  the  importation  of  animals  and 
animal  products  from  Great  Britain  due 
to  FMD. 

However,  because  the  United 
Kingdom  is  listed  in  §94. 18(a)(1)  as  a 
region  in  which  BSE  is  considered  to 
exist,  the  importation  of  ruminants  and 
fresh  (chilled  or  frozen)  meat,  meat 
products,  and  edible  products  other 
than  meat  (excluding  gelatin,  milk,  and 
milk  products)  from  ruminants  from  the 
United  Kingdom  will  continue  to  be 
prohibited.  Status  of  Great  Britain 

In  this  final  rule,  we  are  restoring 
Great  Britain  to  the  list  in  §  94.1(a)  of 
regions  that  are  considered  to  be  free  of 
rinderpest  and  FMD.  Our  reasons 
follow. 

When  FMD  occurs  in  an  FMD-free 
country  or  zone  where  vaccination  is 
not  practiced  before  the  outbreak,  the 
OIE  requires  a  waiting  period  of  3 
months  after  the  last  case,  when 
stamping-out  and  serological 
surveillance  are  applied,  before  that 
FMD-free  country  or  zone  can  be 
reevaluated. 

Great  Britain  did  not  vaccinate 
animals  against  FMD  before  the  initial 
outbreak  that  was  confirmed  on 


February  20,  2001.  Following  the  initial 
outbreak,  Great  Britain  implemented  a 
stamping-out  policy,  movement  control 
measures,  serological  surveillance, 
import  controls,  a  ban  on  swill  feeding, 
and  enhanced  control  of  international 
waste  to  ultimately  control  and 
eradicate  the  disease. 

The  last  case  of  FMD  in  Great  Britain 
occurred  on  September  30,  2001.  The 
animals  were  slaughtered  immediately, 
and  more  than  3  months  had  elapsed  by 
the  time  the  evaluation  was  conducted. 
The  OIE  reinstated  the  FMD-free  status 
of  the  United  Kingdom  on  January  22, 
2002.  This  reinstatement  was  a 
significant  factor  in  our  evaluation. 

We  have  evaluated  the  FMD 
eradication  efforts  in  Great  Britain  based 
on  information  provided  to  us  by  this 
region  and  by  our  own  site  visits.  Our 
findings  and  site  visit  reports  may  be 
viewed  on  the  Internet  at  http:// 
www.aphis.usda.gov/vs/reg- 
request.html.  You  may  also  request 
paper  copies  of  these  documents  by 
calling  or  writing  the  person  listed 
under  FOR  FURTHER  INFORMATION  ' 

CONTACT.  Please  refer  to  Docket  No.  01- 
018-4  when  requesting  copies.  These 
documents  are  also  available  in  our 
reading  room.  (The  reading  room  is 
located  in  room  1141  of  the  USD  A 
South  Building,  14th  Street  and 
Independence  Avenue  SW.,' 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming.) 

We  nirther  believe  that  we  have  an 
obligation  under  our  international  trade 
agreements  to  restore  a  region 
previously  recognized  as  FMD-free  to 
our  list  of  regions  free  of  FMD  as  soon 
as  practicable  upon  its  meeting  OIE 
standards  for  free  status.  The  United 
States  would  expect  the  same  policy  to 
be  applied  in  the  event  of  an  outbreak 
of  disease,  and  subsequent  eradication 
of  that  disease,  in  this  country. 

Based  on  our  findings,  and  after 
reviewing  comments  submitted  to  us  on 
the  interim  rule  and  on  the  evaluation, 
we  are  amending  the  regulations  by 
restoring  Great  Britain  to  the  list  in 
§  94.1(a)(2)  of  regions  that  are  declared 
free  of  both  rinderpest  and  FMD.  We  are 
also  restoring  GreatBritain  to  the  list  in 
§  94.11(a)  of  regions  that  are  declared 
free  of  rinderpest  and  FMD  but  that  are 
subject  to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
The  regions  listed  in  §  94.11(a)  are 
subject  to  these  special  restrictions 
because  they:  (1)  Supplement  their 
national  meat  supply  by  importing  fresh 
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(chilled  or  frozen)  meat  of  ruminants  or 
swine  from  regions  that  are  designated 
in  §  94.1(a)  as  regions  where  rinderpest 
or  FMD  exists;  (2)  have  a  common  land 
border  with  regions  where  rinderpest  or 
FMD  exists;  or  (3)  import  nmiinants  or 
swine  from  regions  where  rinderpest  or 
FMD  exists  imder  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

This  action  relieves  certain 
restrictions  due  to  FMD  on  the 
importation  into  the  United  States  of 
certain  live  animals  and  animal 
products  from  Great  Britain.  However, 
hecause  Great  Britain  has  certain  trade 
practices  regarding  ruminants  and 
swine  that  are  less  restrictive  than  are 
acceptable  for  importation  into  the 
United  States,  the  importation  of  meat 
.  and  other  products  from  ruminants  and 
swine  into  the  United  States  from  Great 
Britain  continues  to  be  subject  to  certain 
restrictions.  Further,  because  the  United 
Kingdom  is  listed  in  §  94.18(a)(1)  as  a 
region  in  which  BSE  is  considered  to 
exist,  the  importation  of  ruminants, 
fr«sh  (chilled  or  frozen)  meat,  meat 
products,  and  certain  other  edible 
products  of  ruminants  from  the  United 
Kingdom  will  continue  to  be  prohibited. 

Miscellaneous 

In  §  94.18,  we  refer  to  Northern 
Ireland  and  Great  Britain  (England, 
Scotland,  Wales,  and  the  Isle  of  Man) 
collectively  as  the  United  Kingdom.  In 
this  rule,  we  are  amending  §§  94.1  and 
94.11  to  be  consistent  with  §  94.18. 
Therefore,  instead  of  adding  Great 
Britain  to  the  lists  of  regions  in  §§  94.1 
and  94.11,  we  are  removing  the 
references  to  Northern  Ireland  that  are 
currently  in  both  sections  and  adding 
the  United  Kingdom  to  those  lists. 

Efiiective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  warranted  to  relieve  certain 
restrictions  on  the  importation  of 
ruminants  and  swine  and  fresh  (chilled 
or  frozen)  meat  and  other  products  of 
ruminants  and  swine  into  the  United 
States  from  Great  Britain  that  are  no 
longer  necessary.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations 
governing  the  importation  of  certain 
animals,  meat,  and  other  animal 
products  by  adding  Great  Briteun  to  the 
list  of  regions  considered  to  be  bee  of 
rinderpest  and  FMD  and  to  the  list  of 
regions  that  are  subject  to  certain  import 
restrictions  on  meat  and  animal 
products  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  regions.  This  final  rule 
follows  an  interim  rule  that  removed 
Great  Britain  and  Northern  Ireland  from 
those  lists  due  to  detection  of  FMD  in 
those  regions.  Based  on  the  results  of  an 
evaluation  of  the  current  FMD  situation 
in  Great  Britain,  which  took  into 
account,  among  other  things,  that  Great 
Britain  met  the  standards  of  the  OIE  for 
being  considered  to  be  bee  of  FMD,  we 
have  determined  that  Great  Britain  can 
be  added  to  the  list  of  regions 
considered  free  of  FMD.  This  final  rule 
relieves  certain  prohibitions  and 
restrictions  on  the  importation  of 
ruminants  and  swine  and  fresh  (chilled 
or  frozen)  meat  and  other  products  of 
ruminants  and  swine  into  the  United 
States  from  Great  Britain. 

Great  Britain  has  not  historically  been 
a  major  source  of  U.S.  imports  of  the 
products  affected  by  the  FMD-related 
prohibitions  and  restrictions  of  the 
regulations,  which  include  live 
ruminants,  live  swine,  fresh  (chilled  or 
frozen)  meat  of  ruminants  and  swine, 
processed  ruminant  and  swine  meat, 
some  dairy  products,  animal  feeds,  and 
other  ruminant  and  swine  products 
such  as  semen,  embryos,  untaimed 
hides  and  skins,  unwashed  wool,  hair, 
bones,  blood,  and  some  other 
byproducts.  Past  imports  of  these 
products  bom  Great  Britain  represent  a 
small  fraction  of  the  total  U.S.  imports 
or  total  U.S.  production  of  these 
products.  Given  the  BSE-related 
prohibitions  that  will  continue  to  apply 
to  the  importation  of  ruminants,  fi^sh 
(chilled  or  frozen)  meat,  meat  products, 
and  certain  other  edible  products  of 
ruminants  from  the  United  Kingdom,  as 
well  as  the  restrictions  on  the 
importation  of  meat  and  other  products 
bom  ruminants  and  swine  from  the 
United  Kingdom  that  will  apply  under 
§94.11,  this  final  rule  is  not  expected  to 
alter  these  past  trade  patterns. 

The  majority  of  entities  potentially 
affected  by  this  final  rule  are  considered 
small.  For  example,  in  1997, 


approximately  97  percent  (2,919  of 
2,992)  of  meat  and  meat  product 
wholesalers.  99  percent  (1,490  of  1,503) 
of  livestock  wholesalers,'  92  percent 
(79,155  of  86,022)  of  dairy  farms,  99.3 
percent  (651,542  of  656,181)  of  cattle 
farms.  87  percent  (40,185  of  46,  353)  of 
hog  and  pig  farms,  99.5  percent  (29,790 
of  29.938)  of  sheep  and  goat  farms,^  98 
percent  (1,272  of  1,297)  of  slaughtering 
establishments,  and  95  percent  (1,324  of 
1,393)  of  meat  processing 
establishments  ^  would  be  considered 
small  entities  under  the  criteria  set  by 
the  Small  Business  Administration. 
However,  these  entities  should  be  little 
affected  by  this  rulemaking  because  of 
the  negligible  effect  on  imports. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44.U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Fart  94 

Animal  diseases.  Imports.  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1 .  The  authority  citation  for  part  94 
continues  to  read  as  follows: 


'  1997  Economic  Census.  Department  of  • 
Commerce,  Bureau  of  the  Census. 

- 1997  Census  of  Agriculture.  USDA.  National 
Agricultural  Statistics  Service. 

^  1997  Economic  Census,  Department  of 
Commerce.  Bureau  of  the  Census. 
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Authority:  7  U.S.C.  450.  7711-7714,  7751, 
7754.  8303,  8306,  8308.  8310,  8311,  and 
8315;  21  U.S.C.  136  and  136a:  31  U.S.C. 
9701:  42  U.S.C.4331  and  4332:  7  CFR  2.22, 
2.80,  and  371.4. 

§94.1    [Amended] 

2.  In  §94.1.  paragraph  (a)(2)  is 
amended  by  removing  the  words 
•Northern  Ireland.",  by  removing  the 
word  "and"  immediately  before  the 
word  "Trust",  and  by  adding  the  words 
",  and  the  United  Kingdom" 
immediately  after  the  words  "Pacific 
Islands". 

§94.11    [Amended] 

3.  In  §  94.11,  paragraph  (a),  the  first 
sentence  is  amended  by  removing  the 
words  "Northern  Ireland."  and  by 
removing  the  words  "and  Switzerland", 
and  adding  the  words  "Switzerland,  and 
the  United  Kingdom"  in  their  place. 

Done  in  Washington,  DC.  this  12th  day  of 
December  2002. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
[FR  Doc.  02-31659  Filed  12-16-02:  8:45  am) 

BILLING  CODE  3410-34-P 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Parts  260  and  320 

RIN  3220-AB03 

Requests  for  Reconsideration  and 
Appeals  Wtttiin  ttie  Board 

agency:  Railroad  Retirement  Board. 
action:  Final  rule^ 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
simplify  the  procedures  with  respect  to 
requests  for  reconsideration  and  appeals 
within  the  Bojird.  These  amendments 
clarify  the  appeals  procedures  and  meike 
the  regulations  more  readable  and 
understandable  to  the  public. 
DATES:  This  rule  is  effective  December 
17,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
(312)  751-4945.  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Part  260  of 
the  Board's  regulations  deals  generally 
with  administrative  review  of  denials  of 
claims  or  requests  for  waiver  of  recovery 
of  overpayments  under  the  Railroad 
Retirement  Act  (RRA).  Part  320  deals 
with  the  same  matters  under  the 
Railroad  Unemployment  Insurance  Act 
(RUIA).  The  Board  believes  this 
regulation  streamlines  the  process 
without  diminishing  the  rights  of 


claimants  in  the  administrative  review 
process.  In  addition,  the  Board  believes 
that  part  260  has  been  made  more 
readable  and  thus  more  understandable 
to  the  public. 

Specifically,  the  Board  amends 
§  260.2  to  clarify  that  the  procedure 
applicable  to  the  appeal  of  a  decision 
denying  the  crediting  of  compensation 
also  applies  to  the  crediting  of  service 
months  under  the  RRA.  Sections 
260.3(d)  and  320.10(e)  are  amended  to 
add  as  possible  good  cause  for  failure  to 
file  a  timely  reconsideration  request  or 
appeal  within  the  agency  that  the 
claimant  believed  his  or  her 
representative  had  filed  such  a  request 
or  appeal.  In  order  to  protect  an 
appellant  where  he  or  she  may  have  a 
problem  obtaining  appeal  forms, 
§§  260.5(b),  260.9(b),  320.12.  and  320.39 
are  amended  to  provide  that  the  right  to 
appeal  is  protected  by  the  submission  of 
a  written  request  received  within  the 
appeal  period  stating  an  intent  to 
appeal,  if  the  claimant  files  the  appeal 
form  within  the  30-day  period  following 
the  date  of  the  letter  sending  the  form 
to  the  claimant. 

As  proposed,  section  260.5(1)  provides 
that  a  hearing  may  be  conducted  by 
telephone  conference  at  the  discretion 
of  the  hearings  officer.  We  have  also 
amended  section  320.25(d)  to  conform  it 
to  proposed  section  260.5(1).  which  is 
being  adopted  without  change. 

A  request  for  waiver  of  recovery  of  an 
overpayment  must  be  filed  within  60 
days  of  the  notice  of  overpayment. 
Sections  260.4(c)  and  320.11(f)  provide 
that  the  Board  will  still  consider  a 
request  for  waiver  filed  after  the  60-day 
time  period,  but  may  proceed  to  collect 
the  overpayment  and  that  any  amounts 
collected  prior  to  the  request  for  waiver 
will  not  be  waived. 

The  regulation  amends  both  parts  260 
and  320  to  delay  recovery  of  an 
erroneous  payment  when  a  timely 
appeal  is  filed  with  the  Bureau  of 
Hearings  and  Appeals  (new  paragraphs 
260.5(d)  and  320.12(c))  and  also  when  a 
timely  appeal  is  filed  with  the  three- 
member  Board  (new  paragraphs  260.9(d) 
and  320.39(b)). 

Sections  260.9(d)  and  (e)  clarify  that 
new  evidence  will  ordinarily  not  be 
accepted  on  appeal  to  the  three-member 
Board  from  a  decision  of  a  hearings 
officer,  but  that  argument  will  be 
accepted.  A  new  §  320.40(d)  parallels 
§  260.9(e).  Sections  260.10  and  320.49 
provide  that  the  date  of  postmark  will 
be  considered  the  date  of  filing  a 
dociunent  with  the  Board.  Finally,  a 
number  of  nomenclature  changes  are 
made  to  reflect  a  recent  reorganization. 

Sections  260.10  and  320.49  are 
revised  to  state  that  as  a  general  rule  a 


document  is  filed  on  the  day  it  is 
received  by  the  Board  but  that  the  date 
of  a  postmark  or  other  evidence  of  the 
date  of  mailing  will  be  used  to  establish 
a  filing  date.  The  current  §  320.49 
contains  a  provision  that  allows  the 
Board  and  a  base-year  employer  to  agree 
to  transmit  documents  and  notices  by 
electronic  mail.  That  sentence  was 
inadvertently  omitted  from  the 
proposed  rule,  and  has  been  restored  in 
the  final  rule  as  paragraph  320.49(c). 
The  Board  published  the  proposed 
rule  on  March  29.  2002  (67  FR  15127). 
and  invited  comments  by  May  28.  2002. 
No  comments  were  received.  With  the 
exceptions  for  §§  320.25(d)  and  320.49 
noted  above,  the  proposed  rule  has  been 
redrafted  as  a  final  rule  without  change. 

Collection  of  Information  Requirements 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  the  information  collection   ^^ 
associated  with  this  rule,  the  Form  HA- 
1 .  used  to  file  appeals  to  the  Bureau  of 
Hearings  and  Appeals  and  to  the  three- 
member  Board,  has  been  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  3220-0007.  This 
collection  has  been  cleared  for  use 
through  August  31,  2004  by  the  Office 
of  Management  and  Budget. 

Regulatory  Impact  Statement 

Prior  to  publication  of  this  final  rule, 
the  Board  submitted  this  rule  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $190  million 
or  more  annually.  This  final  rule  is  not 
a  major  rule  in  terms  of  the  aggregate 
costs  involved.  Specifically,  we  have 
determined  that  this  final  rule  is  not  a 
major  rule  with  economically  significant 
effects  because  it  would  not  result  in 
increases  in  total  expenditures  of  $100 
million  or  more  per  year. 

The  revisions  maae  by  this  final  rule 
are  significant.  Parts  260  and  320 
explain  the  procedures  for  seeking 
review  of  and  appealing  a  decision 
through  several  levels  within  the   .. 
Railroad  Retirement  Board.  The 
revisions  should  result  in  modest 
savings  in  administrative  costs  due  to 
the  streamlining  of  procedures. 
However,  the  revisions  will  benefit  the 
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agency's  constituents  as  a  result  of  the 
overall  additional  protections  provided. 

Both  the  Regulatory  Flexibility  Act 
and  the  Unfunded  Mandates  Act  of  1995 
define  "agency"  by  referencing  the 
definition  of  "agency"  contained  in  5 
U.S.C.  551(1).  Section  551(1)(E) 
excludes  from  the  term  "agency"  an 
agency  that  is  composed  of 
representatives  of  the  parties  or  of 
representatives  of  organizations  of  the 
parties  to  the  disputes  determined  by 
them.  The  Railroad  Retirement  Board 
falls  within  this  exclusion  (45  U.S.C. 
231f(a))  and  is  therefore  exempt  from 
the  Regulatory  Flexibility  Act  and  the 
Unfunded  Mandates  Act. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  final  rule  under 
the  threshold  criteria  of  Executive  Order 
13132  and  have  determined  that  it 
would  not  have  a  substantial  direct 
effect  on  the  rights,  roles,  and 
responsibilities  of  States  or  local 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

20  CFR  Part  260 

Administrative  practice  and 
procedure.  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements. 

20  CFR  Part  320 

Administrative  practice  and 
procedure.  Claims.  Railroad 
unemployment  insurance.  Reporting 
.  and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  amends  title  20,  chapter  11,  parts 
260  and  320  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  260— REQUESTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD  FROM 
DECISIONS  ISSUED  BY  THE  BUREAU 
OF  DISABILITY  AND  MEDICARE 
OPERATIONS,  BUREAU  OF 
RETIREMENT  BENEFITS,  BUREAU  OF 
SURVIVOR  BENEFITS,  OFHCE  OF 
RETIREMENT  AND  SURVIVOR 
PROGRAMS,  AND  THE  BUREAU  OF 
RESEARCH  AND  EMPLOYMENT 
ACCOUNTS 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 


Authority:  45  U.S.C.  231f;  45  U.S.C.  231g: 
45  U.S.C.  355. 

2.  The  heading  of  part  260  is  revised 
to  read  as  follows: 

PART  260-REQUESTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD 

3.  The  heading  of  §  260.1 .  and 
introductory  paragraph  (a)  are  revised  to 
read  as  follows: 

§260.1    Initial  decisions. 

(a)  General.  Claims  for  benefits  shall 
be  adjudicated  and  initial  decisions 
made  by  the  Board  concerning: 

***** 

4.  to  §§  260.1(b).  260.1(d)(1).  and 
(d)(2),  remove  the  words  "Director  of 
the  appropriate  bureau  or  office"  and 
"appropriate  bureau  or  office"  wherever 
they  appear,  and  add  in  their  place  the 
word  "Board". 

5.  The  heading  and  §  260.2  are  revised 
to  read  as  follows: 

§  260.2    Initial  decisions  on  the  amount  of 
service  and  compensation  credited  to  an 
employee. 

Within  30  days  after  receipt  of  a 
timely  request  by  an  employee  for 
amendment  with  respect  to  the  number 
of  service  months  and  amount  of 
compensation  credited  to  the  employee 
by  the  Board  under  the  Railroad 
Retirement  Act  and  the  Railroad 
Unemployment  tosurance  Act.  the 
Board  shall  appoint  a  qualified 
employee  to  make  a  determination  with 
respect  to  such  matter.  The  employee 
appointed  by  the  Board  shall  promptly 
render  a  decision.  Written  notice  of 
such  decision  shall  be  commimicated  to 
the  employee  within  30  days  after  such 
decision  is  made.  Such  decision  shall 
include  notification  of  the  employee's 
right  to  reconsideration  of  the  initial 
decision  as  provided  in  §  260.3.  For 
purposes  of  this  section,  a  timely 
request  to  amend  an  employee's  record 
of  service  months  and  compensation 
maintained  imder  the  Railroad 
Retirement  Act  shall  be  filed  within  four 
years  after  the  date  on  which  the  report 
of  service  months  and  compensation 
was  required  to  be  made  to  the  Board  by 
the  employee's  employer.  See  §  211.16 
of  this  chapter. 

6.  In  §  260.3  the  heading,  paragraph 
(a)  introductory  text,  paragraphs  (b) 
through  (d),  and  paragraph  (f)  are 
revised  to  read  as  follows: 

§  260.3    Request  for  reconsideration  of 
initial  decision. 

(a)  Right  to  file  request  for 
reconsideration.  Every  claimant  shall 
have  the  right  to  file  a  request  for 


reconsideration  of  an  initial  decision 
described  in  §  260.1(a)  or  in  §  260.2. 
Provided,  however,  That: 

***** 

(b)  Written  request  for 
reconsideration.  A  written  request  for 
reconsideration  may  be  filed  with  any 
office  of  the  Board  within  60  days  from 
the  date  on  which  notice  of  the  initial 
decision  is  mailed  to  the  claimant.  The 
claimant  shall  state  the  basis  for  the 
reconsideration  request  and  provide  any 
additional  evidence  which  is  available. 
No  hearing  will  be  provided. 

(c)  Right  to  further  review  of  initial 
decision.  The  right  to  further  review  of 
an  initial  decision  shall  be  forfeited 
unless  a  written  request  for 
reconsideration  is  filed  within  the  time 
period  prescribed  in  this  section  or  good 
cause  is  shown  by  the  claimant  for 
failing  to  file  a  timely  request  for 
reconsideration. 

(d)  Timely  request  for  reconsideration. 
In  determining  whether  the  claimant 
has  good  cause  for  failure  to  file  a  timely 
request  for  reconsideration  the  bureau 
director  shall  consider  the 
circumstances  which  kept  the  claimant 
from  filing  the  request  on  time  and  if 
any  action  by  the  Board  misled  the 
claimant.  Examples  of  circumstances 
where  good  cause  may  exist  include,  but 
are  not  limited  to: 

(1)  A  serious  illness  which  prevented 
the  claimant  from  contacting  the  Board 
in  person,  in  writing,  or  through  a 
friend,  relative  or  other  person; 

(2)  A  death  or  serious  illness  in  the 
claimant's  immediate  family  which 
prevented  him  or  her  bom  filing; 

(3)  The  destruction  of  important  and 
relevant  records; 

(4)  A  failure  to  be  notified  of  a 
decision; 

(5)  An  unusual  or  imavoidable 
circumstance  existed  which 
demonstrates  that  the  claimant  would 
not  have  known  of  the  need  to  file 
timely  or  which  prevented  the  claimant 
from  filing  in  a  timely  manner;  or 

(6)  The  claimant  thought  that  his  or 
her  representative  had  requested 
reconsideration. 

(e)*   *  * 

(f)  Timely  review.  The  Board  shall 
make  every  effort  to  issue  a  decision 
upon  reconsideration  and  send  a  copy 
of  the  decision  to  the  claimant  within  60. 
days  of  the  date  that  the  decision  for 
reconsideration  is  filed. 

(g)*   *  * 

7.  to  §  260.4  the  heading  is  revised, 
and  paragraphs  (b)  through  (i)  are 
revised  to  read  as  follows: 
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§  260.4  Request  for  waiver  of  recovery  of 
an  overpayment  and/or  for  reconsideration 
of  an  initial  erroneous  payment  decision. 

***** 

(b)  Request  for  waiver  of  recovery 
and/or  reconsideration  of  an  erroneous 
payment  decision  and  for  a  personal 
conference.  A  request  for 
reconsideration  of  an  erToneous 
payment  decision  must  be  filed  in 
accordance  with  §  260.3(b)  of  this  part. 
A  request  for  waiver  of  recovery  of  an 
overpayment  decision  and  for  a 
personal  conference  under  this  section 
shall  be  in  writing  and  addressed  to  the 
field  office  of  the  Board  set  forth  in  the 
initial  decision  letter  or  to  the  Debt 
Recovery  Manager  and  shall  be  filed 
within  60  calendar  days  from  the  date 
on  which  notice  of  the  overpayment 
decision  was  sent  to  the  beneficiary. 
The  beneficiary  shall  state  in  the  request 
whether  he  or  she  elects  to  have  a 
personal  conference.  If  the  beneficiary 
does  not  elect  to  have  a  personal 
conference  with  respect  to  his  or  her 
request  for  waiver  of  recovery  or  for 
reconsideration  of  the  overpayment 
decision,  he  or  she  may.  along  with  the 
request,  submit  any  evidence  and 
argument  which  he  or  she  would  like  to 
present  in  support  of  his  or  her  case. 

(c)  Right  to  further  reWeiv  of  an  initial 
overpayment  decision.  The  right  to 
further  review  of  an  initial  overpayment 
decision  shall  be  forfeited  unless  a 
written  request  for  reconsideration  is 
filed  within  the  time  period  prescribed 
in  §  260.3(b)  of  this  part  (60  days)  or 
good  cause,  as  defined  in  section 
260.3(d)  of  this  part,  is  shown  by  the 
beneficiary  for  failing  to  file  a  timely 
request  for  reconsideration.  Nothing  in 
this  section  shall  be  taken  to  mean  that 
waiver  of  recovery  will  not  be 
considered  in  these  cases  where  the 
request  for  waiver  is  not  filed  within  60 
days,  but  action  to  recover  the  erroneous 
payment  will  not  be  deferred  if  such  a 
request  is  not  filed  within  60  days.  Any 
amounts  recovered  prior  to  the  date  on 
which  the  request  for  waiver  as 
permitted  under  the  preceding  sentence 
is  filed  shall  not  be  waived  under  part 
255  of  this  chapter. 

(d)  Delay  in  commencement  of 
recovery  of  erroneous  payment.  Where  a 
timely  request  for  waiver  or 
reconsideration  is  filed  as  provided  in 
this  section,  the  Board  shall  not 
commence  recovery  of  the  erroneous 
payment  by  suspension  or  reduction  of 
a  monthly  benefit  payable  by  the  Board 
until  a  decision  with  respect  to  such 
request  for  waiver  or  reconsideration 
has  been  made  and  notice  thereof 
mailed  to  the  claimant. 

(e)  Impartial  review.  Upon  receipt  of 
a  timely  request  for  personal  conference 


under  this  section,  the  Board  shall 
promptly  arrange  for  the  selection  of  a 
Board  employee  to  conduct  a  personal 
conference  in  the  case.  The  employee 
designated  to  conduct  the  personal 
conference  under  this  section  shall  not 
have  had  any  prior  involvement  with 
the  initial  erroneous  payment  decision 
and  shall  conduct  the  personal 
conference  in  a  fair  and  impartial 
maimer.  The  employee  designated  to 
conduct  the  personal  conference  under 
this  section  shall  promptly  schedule  a 
time  and  place  for  the  personal 
conference  and  promptly  notify  the 
beneficiary  of  such.  If  the  beneficiary 
agrees,  the  personal  conference  may  be 
conducted  by  telephone. 

(f)  Personal  conference.  The 
beneficiary  shall  upon  request  have  the 
opportunity  to  review,  prior  to  the 
personal  conference,  his  or  her  claim 
folder  and  all  documents  pertinent  to 
the  issues  raised.  A  personal  conference 
conducted  under  this  section  shall  be 
informal.  At  the  personal  conference  the 
beneficiary  shall  be  afforded  the 
following  rights: 

(1)  To  present  his  or  her  case  orally 
and  to  submit  evidence,  whether 
through  witnesses  or  documents; 

(2)  To  cross-examine  adverse 
witnesses  who  appear  at  the  personal 
conference;  and 

(3)  To  be  represented  by  counsel  or 
other  person. 

(g)  Preparation  of  recommended 
decision.  Upon  completion  of  the 
personal  conference  the  employee  who 
conducts  the  personal  conference  shall 
prepare  a  sunmiary  of  the  case  including 
a  statement  of  the  facts,  the  employee's 
findings  of  fact  and  law,  and  a 
recommended  decision. 

(h)  Timely  review.  The  Board  shall 
make  every  effort  to  render  a  decision 
with  respect  to  the  beneficiary's  request 
for  reconsideration  of  the  initial 
erroneous  payment  determination  and/ 
or  waiver  of  recovery  and  notify  the 
beneficiary  of  that  decision  within  60 
days  of  the  date  that  the  request  for 
reconsideration  and/or  waiver  is  filed  or 
the  date  that  the  sxmimary  of  the  case  is 
received  from  the  employee  who 
conducts  the  personal  conference, 
whichever  is  later. 

(i)  Right  to  appeal  adverse  decision.  If 
the  Board  renders  a  decision  adverse  to 
the  beneficiary,  he  or  she  may  appeal 
the  decision  to  the  Bureau  of  Hearings 
and  Appeals,  as  provided  in  §  260.5  of 
this  part. 

(j)*  '   * 

8.  The  heading  and  §  260.5  are  revised 
to  read  as  follows: 


§  260.5    Appeal  from  a  reconsideration 
decision. 

(a)  General.  Every  claimant  shall  have 
a  right  to  appeal  to  the  Bureau  of 
Hearings  and  Appeals  from  any 
reconsideration  decision  with  which  he 
or  she  disagrees. 

(b)  Appeal  from  a  reconsideration 
decision.  Appeal  from  a  reconsideration 
decision  shall  be  made  by  filing  the 
form  prescribed  by  the  Board  for  such 
purpose.  Such  appeal  must  be  filed  with 
the  Bureau  of  Hearings  and  Appeals 
within  60  days  from  the  date  upon 
which  notice  of  the  reconsideration 
decision  is  mailed  to  the  claimant.  Any 
written  request  stating  an  intent  to 
appeal  which  is  received  within  the  60- 
day  period  will  protect  the  claimant's 
right  to  appeal,  provided  that  the 
claimant  files  the  appeal  form  within 
the  later  of  the  60-day  period  following 
the  date  of  the  reconsideration  decision, 
or  the  30-day  period  following  the  date 
of  the  letter  sending  the  form  to  the 
claimant. 

(c)  Right  to  review  of  a 
reconsideration  decision.  The  right  to 
review  of  a  reconsideration  decision 
shall  be  forfeited  unless  an  appeal  is 
filed  in  the  manner  and  within  the  time 
prescribed  in  this  section. 

However,  when  a  claimant  fails  to  file 
an  appeal  with  the  Bureau  of  Hearings 
and  Appeals  within  the  time  prescribed 
in  this  section,  the  hearings  officer  may 
waive  this  requirement  of  timeliness. 
Such  waiver  shall  only  occur  in  cases 
where  the  claimant  has  made  a  showing 
of  good  cause  for  failure  to  file  a  timely 
appeal.  Good  cause  for  failure  to  file  a 
timely  appeal  will  be  determined  by  a 
hearings  officer  in  the  maimer 
prescribed  in  §  260.3(d)  of  this  part. 

(d)  Delay  in  the  commencement  of 
recovery  of  erroneous  payment.  Where  a 
timely  appeal  seeking  waiver  of 
recovery  of  an  erroneous  payment  has 
been  filed  with  the  Bureau  of  Hearings 
and  Appeals,  the  Board  shall  not 
commence  recovery  of  the  erroneous 
payment  by  suspension  or  reduction  of 
a  monthly  benefit  payable  by  the  Board 
until  a  decision  with  respect  to  such 
appeal  seeking  waiver  has  been  made 
and  notice  thereof  has  been  mailed  to 
the  claimant. 

(e)  Impartial  review.  Within  30  days 
after  the  claimant  has  filed  a  proper 
appeal,  the  Director  of  Hearings  and 
Appeals  shall  appoint  a  hearings  officer 
to  act  on  the  appeal.  The  Director  of 
Hearings  andAppeals  may,  if  the  Bureau 
of  Hearings  and  Appeals'  caseload 
dictates,  appoint  a  qualified  Board 
employee,  other  than  a  hearings  officer 
assigned  to  the  Bureau  of  Hearings  and 
Appeals,  to  act  as  a  hearings  officer  with 
respect  to  a  case.  Such  hearings  officer 
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shall  not  have  any  interest  in  the  parties 
or  in  the  outcome  of  the  proceedings, 
shall  not  have  directly  participated  in 
the  initial  decision  or  the 
reconsideration  decision  fr^m  which  the 
appeal  is  made,  and  shall  not  have  any 
other  interest  in  the  matter  which  might 
prevent  a  ^r  and  impartial  decision. 

(f)  Power  of  hearings  officer  to 
conduct  hearings.  In  the  development  of 
appeals,  the  hearings  officer  shall  have 
the  power  to  hold  hearings,  require  and 
compel  the  attendance  of  witnesses  by 
subpoena  or  otherwise  in  accordance 
with  the  procedures  set  forth  in  part  258 
of  this  chapter,  administer  oaths,  rule  on 
motions,  take  testimony,  and  make  all 
necessary  investigations. 

(g)  Evidence  presented  in  support  of 
appeal.  (1)  The  appellant,  or  his  or  her 
representative,  shall  be  afforded  full 
opportunity  to  present  testimony,  or 
written  evidence  or  exhibits  upon  any 
controversial  question  of  fact;  to 
examine  and  cross-examine  witnesses; 
and  to  present  argument  in  support  of 
the  appeal. 

(2)  The  formal  rules  of  evidence  shall 
not  apply;  however,  the  hearings  officer 
may  exclude  evidence  which  he  or  she 
finds  is  irrelevant  or  repetitious.  Any 
evidence  excluded  by  the  hearings 
officer  shall  be  described  and  that 
description  made  part  of  the  record. 

(3)  If,  in  the  judgment  of  the  hearings 
officer,  evidence  not  offered  by  the 
appellant  is  available  and  is  relevant 
and  material  to  the  merits  of  the  claim, 
the  hearings  officer  may  obtain  such 
evidence  upon  his  or  her  own  initiative. 
If  new  evidence  is  obtained  after  an  oral 
hearing,  other  than  evidence  submitted 
by  the  appellant  or  his  or  her 
representative,  th^  hearings  officer  shall 
provide  the  appellant  or  his  or  her 
representative  with  a  copy  of  such 
evidence.  In  such  event,  the  appellant 
shall  have  30  days  to  submit  rebuttal 
evidence  or  argument  or  to  request  a 
supplemental  hearing  to  confront  and 
challenge  such  new  evidence.  The 
appellant  may  move  for  an  extension  of 
time  to  submit  rebuttal  evidence  or 
argiunent  and  the  hearings  officer  may 
grant  the  motion  upon  a  showing  of 
good  cause. 

(h)  Submission  of  written  argument  in 
lieu  of  oral  hearings.  Where  the  hearings 
officer  finds  that  no  factual  issues  are 
presented  by  an  appeal,  and  the  only 
issues  raised  by  the  appellant  are  issues 
concerning  the  application  or 
interpretation  of  law,  the  appellant  or 
his  or  her  representative  shall  be 
afforded  full  opportunity  to  submit 
written  argument  in  support  of  the 
claim  but  no  oral  hearing  shall  be  held. 

(i)  Conduct  of  oral  hearing.  (1)  In  any 
case  in  which  an  oral  hearing  is  to  be 


held,  the  hearings  officer  shall  schedule 
a  time  and  place  for  the  conduct  of  the 
hearing.  The  hearing  shall  not  be  open 
to  the  public.  The  hearings  officer  shall 
promptly  notify  by  mail  the  party  or 
parties  to  the  proceeding  as  to  the  time 
and  place  for  the  hearing.  The  notice 
shall  include  a  statement  of  the  specific 
issues  involved  in  the  case.  The 
hearings  officer  shall  make  every  effort 
to  hold  the  hearing  within  150  days 
after  the  date  the  appeal  is  filed. 

(2)  U  the  appellant  objects  to  the  time 
or  place  of  the  hearing,  he  or  she  must 
notify  the  hearings  officer  no  later  than 
5  calendar  days  before  the  time  set  for 
the  hearing.  The  appellant  must  state 
the  reason  for  his  or  her  objection,  ff  at 
all  possible,  the  request  should  be  in 
writing.  The  hearings  officer  will  change 
the  time  or  place  of  the  hearing  if  he  or 
she  finds  there  is  good  cause  to  do  so. 

(3)  The  hearings  officer  shall  rule  on 
any  objection  timely  filed  by  a  party 
under  paragraph  (i)  of  this  section  and 
shall  notify  the  party  of  his  or  her  ruling 
thereon.  The  hearings  officer  may  for 
good  cause  shown,  or  upon  his  or  her 
own  motion,  reschedule  the  time  and/or 
place  of  the  hearing.  The  hearings 
officer  also  may  limit  or  expand  the 
issues  to  be  resolved  at  the  hearing. 

(4)  If  neither  a  party  nor  his  or  her 
representative  appears  at  the  time  and 
place  scheduled  for  the  hearing,  that 
party  shall  be  deemed  to  have  waived 
his  or  her  right  to  an  oral  hearing  unless 
said  party  either  filed  with  the  hearings 
officer  a  notice  of  objection  showing 
good  cause  why  the  hearing  should  have 
been  rescheduled,  which  notice  was 
timely  filed  but  not  ruled  upon,  or, 
within  10  days  following  the  date  on 
which  the  hearing  was  scheduled,  said 
party  files  with  the  hearings  officer  a 
motion  to  reschedule  the  hearing 
showing  good  cause  why  neither  the 
party  nor  his  or  her  representative 
appeared  at  the  hearing  and  further 
showing  good  cause  as  to  why  said 
party  failed  to  file  at  the  prescribed  time 
any  notice  of  objection  to  the  time  and 
place  of  the  hearing. 

(5)  If  the  hearings  officer  finds  either 
that  a  notice  of  objection  was  timely 
filed  showing  good  cause  to  reschedule 
the  hearing,  or  that  the  party  has  within   ' 
10  days  following  the  date  of  the 
hearing  filed  a  motion  showing  good 
cause  for  failure  to  appear  and  to  file  a 
notice  of  objection,  the  hearings  officer 
shall  reschedule  the  hearing.  If  the 
hearings  officer  finds  that  the  hearing 
shall  not  be  rescheduled,  he  or  she  shall  ' 
so  notify  the  party  in  writing. 

(j)  Record  of  evidence  considered.  The 
hearings  officer  will  make  a  record  of 
the  material  evidence.  The  record  will 
include  the  applications,  written 


statements,  reports,  and  other 
documents  that  were  used  in  making  the 
determination  under  review  and  any 
other  additional  evidence  the  appellant 
or  any  other  party  to  the  hearing 
presents  in  writing.  If  a  hearing  was 
held  in  the  appeal,  the  tape  recording  of 
the  hearing  will  be  part  of  the  record 
while  the  appeal  is  pending.  The 
hearings  officer's  decision  will  be  based 
on  the  record.  The  entire  record  at  any 
time  during  the  pendency  of  the  appeal 
shall  be  available  for  examination  by  the 
appellant  or  by  his  or  her  duly 
authorized  representative. 

(k)  Extension  of  time  to  submit 
evidence.  Except  where  the  hearings 
officer  has  determined  that  additional 
evidence  not  offered  by  the  appellant  at 
or  prior  to  the  hearing  is  available,  the 
record  shall  be  closed  as  of  the 
conclusion  of  the  hearing.  The  appellant 
may  request  an  extension  of  time  to 
submit  evidence  and  the  hearings  officer 
will  grant  the  request  upon  a  showing 
of  good  cause  for  failure  to  have 
submitted  the  evidence  earlier.  The 
extension  shall  be  for  a  period  not 
exceeding  30  days. 

(1)  Hearing  by  telephone.  At  the 
discretion  of  the  hearings  officer,  any 
hearing  required  under  this  part  may  be 
conducted  by  telephone  conference.. 
(The  information  collection 
requirements  contained  in  paragraph  (b) 
were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3220-0007) 

§260.8    [Amended] 

9.  In  §  260.8,  remove  the  word 
"bureau"  wherever  it  appears  and  add 
in  its  place  the  word  "office". 

10.  Section  260.9  is  amended  by 
redesignating  paragraphs  (d)  through  (g) 
as  paragraphs  (e)  through  (h),  by 
revising  paragraph  (b).  adding  a  new  • 
paragraph  (d),  and  by  revising 
redesignated  paragraph  (e)  and 
redesignated  paragraph  (f)  to  read  as 
follows: 

§  260.9    Rnal  appeal  from  a  decision  of  ttte 
hearings  officer. 

*        •        •        *        * 

(b)  Appeal  from  decision  of  hearings 
officer.  Final  appeal  from  a  decision  of 
a  hearings  officer  shall  be  made  by  the 
execution  and  filing  of  the  final  appeal 
form  prescribed  by  the  Board.  Such 
appeal  must  be  filed  with  the  Board 
within  60  days  from  the  date  upon 
which  notice  of  the  decision  of  the 
hearings  officer  is  mailed  to  the 
appellant  at  the  last  address  furnished 
by  him  or  her.  Any  written  request 
stating  an  intent  to  appeal  which  is 
received  within  the  60-day  period  will 
protect  the  claimant's  right  to  appeal. 


V 
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Provided  that  the  claimant  files  the 
appeal  form  within  the  later  of  the  60- 
day  period  following  the  date  of  the 
reconsideration  decision,  or  the  30-day 
period  following  the  date  of  the  letter 
sending  the  form  to  the  claimant. 

(d)  Delay  in  the  commencement  of 
recovery  of  erroneous  payment.  Where  a 
timely  appeal  seeking  waiver  of 
recovery  of  an  erroneous  payment  has 
been  filed  with  the  three-member  Board, 
the  Board  shall  not  commence  recovery 
of  the  erroneous  payment  by  suspension 
or  reduction  of  a  monthly  benefit 
payable  by  the  Board  until  a  decision 
with  respect  to  such  appeal  seeking 
waiver  has  been  made  and  notice 
thereof  has  been  mailed  to  the  claimant. 

(e)  Submission  of  additional  evidence. 
Upon  final  appeal  to  the  Board,  the 
appellant  shall  not  have  the  right  to 
submit  additional  evidence.  However, 
the  Board  may  grant  a  request  to  submit 
new  evidence  where  new  and  material 
evidence  is  available  that,  despite  due 
diligence,  was  not  available  before  the 
decision  of  the  hearings  officer  was 
issued. 

The  Board  may  also  obtain  new 
evidence  on  its  own  motion.  Upon 
admission  of  new  evidence,  the  Board, 
at  its  discretion,  may: 

(1)  Vacate  the  decision  of  the  hearings 
officer  and  remand  the  case  to  the 
Bureau  of  Hearings  and  Appeals  for 
issuance  of  a  new  decision.  The 
decision  of  the  hearings  officer  on 
remand  may  be  appealed  to  the  Board 
in  the  manner  described  in  paragraph 
(b)  of  this  section;  or 

(2)  Return  the  case  to  the  hearings 
officer  for  further  consideration  with 
direction  to  submit  a  recommended 
decision  to  the  Board. 

(0  Decision  of  the  Board.  The  decision 
of  the  Board  shall  be  made  upon  the 
record  of  evidence  developed  by  the 
hearings  officer  and  any  additional 
evidence  admitted  pursuant  to 
paragraph  (e)  of  this  section.  The 
appellant  may  submit  additional 
argument  in  writing  with  the  appeal  to 
the  Board.  The  appellant  shall  have  no 
right  to  an  oral  presentation  before  the 
Board  except  where  the  Board  so 
permits.  Such  presentation  shall  be 
limited  in  form,  subject  matter,  length, 
and  time  as  the  Board  may  indicate  to 
the  appellant. 
***** 

11.  The  heading,  and  §  260.10  are 
revised  to  read  as  follows: 

§  260.10    Datonnination  of  date  of  fiiing. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section,  for  purposes  of  this  part,  a 


document  or  form  is  filed  on  the  day  it 
is  received  by  an  office  of  the  Board  or 
by  an  employee  of  the  Board  who  is 
authorized  to  receive  it  at  a  place  other 
than  one  of  the  Board's  offices. 

(b)  Other  dates  of  filing.  The  Board 
will  also  accept  as  the  date  of  filing  the 
date  a  document  or  form  is  mailed  to  the 
Board  by  the  United  States  mail,  if  using 
the  date  the  Board  receives  it  would 
result  in  the  loss  or  lessening  of  rights. 
The  date  shown  by  a  U.S.  postmark  will 
be  used  as  the  date  of  mailing.  If  the 
postmark  is  unreadable,  or  there  is  no 
postmark,  the  Board  will  consider  other 
evidence  of  when  the  document  or  form 
was  mailed  to  the  Board. 

PART  320— INITIAL  DETERMINATIONS 
UNDER  THE  RAILROAD 
UNEMPLOYMENT  INSURANCE  ACT 
AND  REVIEWS  OF  AND  APPEALS 
FROM  SUCH  DETERMINATIONS 

12.  The  authority  citation  for  part  320 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  355  and  362(1). 

§320.5    Initial  detenninations. 

13.  In  §  320.5,  following  the  words 
"Director  of.  remove  the  words 
"Unemployment  and  Sickness 
Insurance"  and  add  in  their  place  the 
words  "Policy  and  Systems". 

14.  In  §  320.6.  the  introductory 
paragraph  of  §  320.6(b)  is  revised,  a  new 
paragraph  (b)(8)  is  added,  paragraphs  (d) 
and  (e)  are  revised,  and  a  new  paragraph 
(f)  is  added  to  read  as  follows: 


§320.6    Adjudicating  office. 

***** 

(b)  Field  offices.  Field  offices  are 
authorized  to  make  initial 
determinations  on  the  following  issues 
relating  to  eligibility  for  unemployment 
or  sickness  benefits,  as  the  case  may  be: 
***** 

(8)  Whether  a  claimant's  earnings 
attributable  to  days  in  a  period  for 
which  he  or  she  has  registered  for 
unemployment  benefits  exceed  the 
amount  of  the  applicable  monthly 
compensation  base. 
***** 

(d)  Director  of  Operations.  The 
Director  of  Operations  is  authorized  to 
make  detenninations  on  all  issues  of 
eligibility  for  unemployment  and 
sickness  benefits  as  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section, 
and  on  any  other  issue  not  reserved  to 
the  Director  of  Policy  and  Systems  by 
paragraph  (e)  of  this  section. 

(e)  Director  of  Policy  and  Systems. 
The  Director  of  Policy  and  Systems  shall 
adjudicate: 

(1)  The  applicability  of  the 
disqualification  in  section  4(a-2){iii)  of 


the  Railroad  Unemployment  Insurance 
Act  if  the  claimant's  unemplojrment 
results  from  a  strike  against  a  railroad 
employer  by  which  he  or  she  is 
employed;  and 

(2)  Whether  a  plan  submitted  by:  an 
employer  or  other  person  or  company 
qualifies  as  a  nongovernmental  plan  for 
unemployment  or  sickness  insurance, 
within  the  meaning  of  part  323  of  this 
chapter. 

(fj  Debt  Recovery  Manager.  The  Debt 
Recovery  Manager  shall  adjudicate: 

(1)  All  requests  for  waiver  of  recovery 
of  an  erroneous  payment  made  under 
the  Railroad  Unemployment  Insurance 
Act;  and 

(2)  Offers  of  compromise  of  debts 
arising  out  of  the  benefit  provisions  of 
the  Railroad  Unemployment  Insurance 
Act. 

15.  In  §  320.10.  paragraph  (e)  is 
revised  to  read  as  follows: 

§  320.1 0    Reconsideration  of  initial 
determination. 

***** 

(e)  Timely  request  for  reconsideration. 
In  determining  whether  either  the 
claimant  or  the  base-year  employer(s) 
has  good  cause  for  failure  to  file  a  timely 
request  for  reconsideration,  the 
adjudicating  office  shall  consider  the 
circumstances  which  kept  either  the 
claimant  or  the  base-year  eraployer(s) 
from  filing  the  request  on  time  and 
whether  any  action  by  the  Board  misled 
either  of  them.  Examples  of 
circumstances  where  good  cause  may 
exist  include,  but  are  not  limited  to: 

(1)  A  serious  illness  which  prevented 
the  claimant  from  contacting  the  Board 
in  person,  in  writing,  or  through  a 
friend,  relative  or  other  person; 

(2)  A  death  or  serious  illness  in  the 
claimant's  immediate  family  which 
prevented  him  or  her  from  filing. 

(3)  The  destruction  of  important  and 
relevant  records; 

(4)  A  failure  to  be  notified  of  a 
decision; 

(5)  The  existence  of  an  unusual  or 
unavoidable  circumstance  which 
demonstrates  that  either  the  claimant  or 
the  base-year  employer(s)  would  not 
have  known  of  the  need  to  file  timely 
or  which  prevented  either  of  them  from 
filing  in  a  timely  manner;  or 

(6)  The  claimant  thought  that  his  or 
her  representative  had  requested 
reconsideration. 

16.  In  §  320.11.  paragraphs  (a)  and  (f) 
are  revised  to  read  as  follows,  and  in 
paragraphs  (d),  (e),  and  (g),  remove  the 
words  "Director  of  Unemployment  and 
Sickness  Insurance",  and  add  in  their 
place  the  words  "Debt  Recovery 
Manager";  also,  in  paragraphs  (d)  and 
(g).  remove  the  word  "Director"  and  add 
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in  its  place  the  word  "Manager" 
wherever  it  appears. 

§  320.1 1    Request  for  waiver  of  recovery. 

(a)  Time  limitation.  The  claimant 
shall  have  60  days  &x>m  the  date  of  the 
notification  of  the  erroneous  payment 
determination  in  which  to  file  a  request 
for  waiver,  except  that  where  an 
erroneous  payment  is  not  subject  to 
waiver  in  accordance  with  §  340.10(e)  of 
this  chapter,  waiver  may  not  be 
requested  and  recovery  will  not  be 
stayed.  Such  requests  shall  be  made  in 
writing  and  be  filed  by  mail  or  in  person 
at  any  Board  office.  The  claimant  shall, 
along  with  the  request,  submit  any 
evidence  and  argument  which  he  or  she 
would  like  to  present  in  support  of  his 
or  her  case.  A  request  solely  for 
reconsideration  of  an  overpayment  shall 
not  be  considered  a  request  for  waiver 
under  this  section  but  shall  be  treated  as 
a  request  for  reconsideration  under 
§320.10  of  this  part. 
***** 

(0  Requests  made  after  60  days. 
Nothing  in  this  section  shall  be  taken  to 
mean  that  waiver  of  recovery  will  not  be 
considered  in  those  cases  where  the 
request  for  waiver  is  not  filed  within  60 
days,  but  action  to  recover  the  erroneous 
payment  will  not  be  deferred  if  such 
request  is  not  filed  within  60  days,  and 
any  amount  of  the  erroneous  payment 
recovered  prior  to  the  date  on  which  the 
request  is  filed  shall  not  be  subject  to 
waiver  under  part  340  of  this  chapter. 
Further,  it  shall  not  be  considered  that 
a  claimant  prejudices  his  or  her  request 
for  waiver  by  tendering  all  or  a  portion 
of  an  erroneous  payment  or  by  selecting 
a  particular  method  of  repaying  the 
debt.  However,  no  waiver  consideration 
shall  be  given  to  a  debt  which  is  settled 
by  compromise. 
***** 

17.  Section  320.12  is  revised  to  read 
as  follows: 

§  320.1 2    Appeal  to  ttie  Bureau  of  Hearings 
and  Appeals. 

(a)  Any  party  aggrieved  by  a  decision 
under  §  320.10  of  this  part  or  a  claimant 
aggrieved  by  a  decision  under  §  320.11 
of  this  part  may  appeal  such  decision  to 
the  Bureau  of  Hearings  and  Appeals. 
Such  an  appeal  shall  be  made  by  filing 
the  form  prescribed  by  the  Board  for 
such  purpose.  The  appeal  must  be  filed 
with  the  Bureau  of  Hearings  and 
Appeals  within  60  days  from  the  date 
upoh  which  notice  of  the  decision  on 
reconsideration  or  waiver  of  recovery 
was  mailed  to  either  a  claimant  or  the 
base  year  employer(s).  Any  written 
request  stating  an  intent  to  appeal 
which  is  received  within  the  60-day 
period  will  protect  the  claimant's  or 


base-year  employer's  right  to  appeal. 
Provided  that  the  claimant  or  base-year 
employer  files  the  appeal  form  within 
the  later  of  the  60-day  period  from  the 
date  of  the  reconsideration  decision,  or 
the  30-day  period  following  the  date  of 
the  Board's  letter  sending  the  appeal 
form  to  the  claimant  or  base-year 
employer. 

(b)  If  no  appeal  is  filed  within  the 
time  limits  specified  in  paragraph  (a)  of 
this  section,  the  decision  of  the 
adjudicating  office  under  §§  320.10  or 
320.11  of  this  part  shall  be  considered 
final  and  no  further  review  of  such 
decision  shall  be  available  unless  the 
hearings  officer  finds  that  there  was 
good  cause  for  the  failure  to  file  a  timely 
appeal  as  described  in  §  320.10  of  this 
part. 

(c)  Where  a  timely  appeal  seeking 
waiver  of  recovery  of  an  erroneous 
payment  has  been  filed  writh  the  Bureau 
of  Hearings  and  Appeals,  the  Board 
shall  not  commence  recovery  of  the 
erroneous  payment  by  suspension  or 
reduction  of  a  monthly  benefit  payable 
by  the  Board  until  a  decision  with 
respect  to  such  appeal  seeking  waiver 
has  been  made  and  notice  thereof  has 
been  mailed  to  the  claimant. 

18.  In  §  320.25,  paragraphs  (a),  (b), 
and  (d)  are  revised  to  read  as  follows: 

§  320.25    Hearing  of  appeal. 

(a)  Manner  of  conducting  hearing.  The 
hearing  shall  be  informal,  fair,  and 
impartial,  and  shall  be  conducted  in    ' 
such  manner  as  to  ascertain  the 
substantial  rights  of  the  parties.  The 
hearing  shall  not  be  open  to  the  public. 

(b)  Evidence  presented  in  support  of 
appeal.  (1)  Any  party,  or  his  or  her 
representative,  shall  be  afforded  full 
opportunity  to  present  evidence  upon 
any  controversial  question  of  fact,  orally 
or  in  writing  or  by  means  of  exhibits;  to 
examine  and  cross-examine  witnesses; 
and  to  present  argument  in  support  of 
the  appeal. 

(2)  The  formal  rules  of  evidence  shall 
not  apply;  however,  the  hearings  officer 
may  exclude  evidence  which  he  or  she 
finds  is  irrelevant  or  repetitious.  Any 
evidence  excluded  by  the  hearings 
officer  shall  be  described  and  that 
description  made  part  of  the  record. 

(3)  If.  in  the  judgment  of  the  hearings 
officer,  evidence  not  offered  is  available 
and  is  relevant  and  material  to  the 
merits  of  the  claim,  the  hearings  officer 
may  obtain  such  evidence  upon  his  or 
her  own  initiative.  If  new  evidence  is 
obtained  after  an  oral  hearing,  other 
than  evidence  submitted  by  a  party  or 
his  representative,  the  hearings  officer 
shall  provide  the  parties  or  their 
representatives  with  a  copy  of  such 
evidence.  In  such  event,  any  party  shall 


have  30  days  to  submit  rebuttal 

evidence  or  argument  or  to  request  a 

supplemental  hearing  to  confront  and 

challenge  such  new  evidence.  Any  party 

may  move  for  an  extension  of  time  to 

submit  rebuttal  evidence  or  argument 

and  the  hearings  officer  may  grant  the 

motion  upon  a  showing  of  good  cause. 
{(,)**  f 

(d)  Hearing  by  telephone.  At  the 
discretion  of  the  hearings  officer,  any 
hearing  required  under  this  part  may  be 
conducted  by  telephone  conference. 

19.  Section  320.28  is  revised  to  read 
as  follows: 

§  320.28    Record  of  evidence  considered. 

The  hearings  officer  will  make  a 
record  of  the  material  evidence.  The 
record  will  include  the  applications, 
written  statements,  reports,  and  otlwr 
documents  that  were  used  in  making  the 
determination  under  review  and  any 
other  additional  evidence  the  appellant 
or  any  other  party  to  the  hearing 
presents  in  writing.  If  a  hearing  was 
held  in  the  appeal,  the  tape  recording  of 
the  hearing  will  be  part  of  the  record 
while  the  appeal  is  pending.  The 
hearings  officer's  decision  will  be  based 
on  the  record.  The  entire  record  at  any 
time  during  the  pendency  of  the  appeal 
shall  be  available  for  examination  by 
any  party  or  by  his  or  her  duly 
authorized  representative. 

20.  Section  320.39  is  revised  to  read 
as  follows: 

§  320.39    Execution  and  filing  of  appeal  to 
Board  from  decision  of  hearings  officer. 
(a)  An  appeal  to  the  Board  from  the 
decision  of  a  hearings  officer  shall  be 
filed  on  the  form  provided  by  the  Board 
and  shall  be  executed  in  accordance 
with  the  instructions  on  the  form.  Such 
appeal  shall  be  filed  within  60  days 
from  the  date  upon  which  notice  of  the 
decision  of  the  hearings  officer  was 
mailed  to  the  parties.  The  right  to 
further  review  of  a  decision  of  a 
hearings  officer  shall  be  forfeited  unless 
formal  final  appeal  is  filed  in  the 
manner  and  within  the  time  prescribed 
in  this  section.  Any  written  request 
stating  an  intent  to  appeal  which  is 
received  within  the  60-day  period  will 
protect  the  claimant's  right  to  appeal. 
Provided  that  the  claimant  files  the 
appeal  fona  within  the  later  of  the  60- 
day  period  following  the  date  of  the 
reconsideration  decision,  ur  the  30-day 
period  following  the  date  cf  the.letter 
sending  the  appeal  form  to  the  claimant. 
However,  when  a  pariy  fails  to  file  an 
appeal  before  the  Board  within  the  time 
prescribed  in  this  section,  the  Board 
may  waive  this  requfrement  if  along 
with  the  final  appeal,  the  party  in 
writing  requests  an  extension  of  time. 
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The  request  for  an  extension  of  time 
must  give  the  reasons  why  the  final 
appeal  form  was  not  filed  within  the 
time  limit  prescribed  in  this  section.  If 
in  the  judgment  of  the  Board  the  reasons 
given  establish  that  the  party  has  good 
cause  for  not  filing  the  final  appeal  form 
within  the  time  limit  prescribed,  the 
Board  will  consider  the  appeal  to  have 
been  filed  in  a  timely  manner.  The 
Board  will  use  the  standards  found  in 
§  320.10(e)  of  this  part  in  determining  if 
good  cause  exists. 

(b)  Where  a  timely  appeal  seeking 
waiver  of  recovery  of  an  erroneous 
payment  has  been  filed  with  the  three- 
member  Board,  the  Board  shall  not 
commence  recovery  of  the  erroneous 
payment  by  suspension  or  reduction  of 
a  monthly  benefit  payable  by  the  Board 
until  a  decision  with  respect  to  such 
appeal  seeking  waiver  has  been  made 
and  notice  thereof  has  been  mailed  to 
the  claimant. 

21.  The  heading  of  §  320.40  is  revised, 
and  a  new  paragraph(d)  is  added  to  read 
as  follows: 

§  320.40    Procedure  before  the  Board  on 
appeal  from  a  decision  of  a  hearings  officer. 

***** 

(d)  Any  party  may  submit  additional 
argument  in  writing  with  the  appeal  to 
the  Board.  No  party  shall  have  the  right 
to  an  oral  presentation  before  the  Board 
except  where  the  Board  so  permits. 
Such  presentation  may  be  limited  in 
form,  subject  matter,  length,  and  time  as 
the  Board  may  indicate  to  the  parties. 

22.  Section  320.49  is  revised  to  read 
as  follows: 

§  320.49    Determination  of  date  of  filing. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section,  for  purposes  of  this  part,  a 
document  or  form  is  filed  on  the  day  it 
is  received  by  an  office  of  the  Board  or 
by  an  employee  of  the  Board  who  is 
authorized  to  receive  it  at  a  place  other 
than  one  of  the  Board's  offices. 

(b)  Other  dates  of  filing.  The  Board 
will  also  accept  as  the  date  of  filing  the 
date  a  document  or  form  is  mailed  to  the 
Board  by  the  United  States  mail,  if  using 
the  date  the  Board  receives  it  would 
result  in  the  loss  or  lessening  of  rights. 
The  date  shown  by  a  U.S.  postmark  will 
be  used  as  the  date  of  mailing.  If  the 
postmark  is  unreadable,  or  there  is  no 
postmark,  the  Board  will  consider  other 
evidence  of  when  the  document  or  form 
was  mailed  to  the  Board. 

(c)  Use  of  electronic  mail.  By 
agreement  between  a  base-year 
employer  and  the  Board,  any  document 
required  to  be  filed  with  the  Board  or 
any  notice  required  to  be  sent  to  the 


employer  may  be  transmitted  by 
electronic  mail. 

Dated:  December  11.2002.  * 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
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DEPARTMENT  OF  STATE 

22  CFR  Par!  40 

[Public  Notice  4218] 

Visas:  Uncertified  Foreign  Healttt-Care 
Woriters 

agency:  Department  of  State. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  changes  the 
requirements  pertaining  to  the  issuance 
of  visas  to  certain  foreign  health  care 
workers.  It  provides  that  an  alien  who 
seek  to  enter  the  United  States  to 
perform  health-care  services  (other  than 
a  physician)  is  excludable  unless  the 
alien  presents  a  certificate  establishing 
the  alien's  competency  in  a  specific 
health  care  field  issued  by  the 
Commission  on  Graduates  of  Foreign 
Nursing  Schools  (CGFNS)  or  another 
credentialing  organization  approved  by 
the  Attorney  General  throu^  the 
Immigration  and  Naturalization  Service 
(INS).  The  promulgation  of  this  rule  is 
necessary  in  order  to  comply  with  U.S. 
laws  regarding  the  inadmissibility  of 
aliens  into  the  United  States.  The  rule 
will  result  in  the  imposition  of  a 
requirement  for  certain  visa  applicants 
seeking  to  enter  the  United  States  as 
health  care  workers  to  obtain 
documentation  of  their  professional 
credentials  and  qualifications  from 
approved  private  credentialing  agencies 
and  provide  that  documentation  to  a 
consular  officer  in  order  to  qualify  for 
visa  issuance. 

DATES:  Effective  date:  This  interim  rule 
is  effective  on  December  17,  2002. 

Comment  date:  The  Department  will 
consider  comments  submitted  on  or 
before  February  18,  2003. 
ADDRESSES:  Please  submit  comments  in 
duplicate  to  Chief.  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  20520-0106,  by  e- 
mail  to  VisaRegs@state.gov,  or  by  fax  at 
202-663-3898. 

FOR  FURTHER  INFORMATION  CONTACT: 
Penafrancia  D.  Salas.  Legislation  and 
Regulations  Division.  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106.  202-663-2878. 


SUPPLEMENTARY  INFORMATION: 

What  Is  the  Authority  for  This  Rule? 

Section  343  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Ac  (IIRIRA).  Pub.  L.  104-208.  110  Stat. 
3009.  636-37  (1996),  created  a  new 
ground  of  inadmissibility  and  visa 
ineligibility  now  codified  as  section 
212(a)(5)(C)  of  the  Immigration  and 
Nationality  Act  (INA).  8  U.S.C. 
1182(a)(5)(C).  It  provides  that,  subject  to 
section  212(r)  of  the  INA,  an  alien  who 
seeks  to  enter  the  United  States  for  the 
purpose  of  performing  labor  as  a  health 
care  worker,  other  than  as  a  physician, 
is  excludable  (inadmissible)  unless  the 
alien  presents  to  the  consular  officer  a 
certificate  from  the  CGFNS  or  a 
certificate  from  an  equivalent 
independent  credentialing  organization 
approved  by  the  Attorney  General  in 
consultation  with  the  Secretary  of 
Health  and  Human  Services  (HHS) 
verifying  that: 

(a)  The  alien's  education,  training, 
license,  and  experience  meet  all 
applicable  statutory  and  regulatory 
requirements  for  admission  to  the 
United  States  under  the  classification 
specified  in  the  application;  are 
comparable  with  that  required  for  an 
American  health  care  worker  of  the 
same  type;  are  authentic;  and,  in  the 
case  of  a  license,  unencumbered:  and 

(b)  The  alien  has  the  level  of 
competence  in  oral  and  written  English 
considered  by  the  Secretary  of  HHS  in 
consultation  with  the  Secretary  of 
Education,  to  be  appropriate  for  the 
health  care  work  of  the  kind  in  which 
the  alien  will  be  engaged;  as  shown  by 
an  appropriate  score  on  one  or  more 
nationally  recognized,  commercially 
available,  standardized  assessments  of 
the  applicant's  ability  to  speak  and 
write;  and 

(c)  If  a  majority  of  States  licensing  the 
profession  in  which  the  alien  intends  to 
work  recognize  a  test  predicting  the 
success  on  the  profession's  licensing  or 
certification  examination,  that  the  alien 
has  passed  such  an  examination. 

INA  section  212(r)  mandates  separate 
certification  procedures  for  certain 
aliens  seeking  to  enter  the  United  States 
to  perform  nursing  services.  In  general, 
such  procedures  apply  to  those  aliens 
who  already  possess  a  valid  State     * 
license  and  who  received  their  nursing 
training  in  a  country  where  the  quality 
of  education  and  the  English  proficiency 
of  nursing  graduates  have  been 
recognized  by  the  CGFNS  as  meeting  its 
standards. 
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How  Is  the  Department  Amending  Its 
Regulations? 

The  Department  is  adding  a  new 
section  to  its  regulations  at  22  CFR 
40.53  that  instructs  a  consular  officer  to 
obtain  the  appropriate  statutorily 
required  certification  of  competency 
£rom  an  alien  seeking  to  enter  the 
United  States  to  perform  services  in 
certain  health  care  occupations,  prior  to 
issuing  an  immigrant  or  a  nonimmigrant 
visa  to  the  alien. 

Does  the  Department  Intend  To 
Continue  To  Exercise  Its  Discretion 
Under  Section  212(d)(3)(A)  of  the  INA 
to  Temporarily  Waive  Tliis 
Inadmissibility  for  Nonimmigrant 
Aliens  Seeking  To  Enter  the  United 
States  as  Health  Care  Workers  Where 
There  May  Be  Conflict  With  the  North 
American  Free  Trade  Agreement 
(NAFTA)? 

The  Department  and  INS  have 
exercised  their  joint  discretion  under 
section  212(d)(3)(A)  to  waive  the 
certification  requirement  for 
nonimmigrants  due  to  a  possible 
conflicting  obligation  of  the  United 
States  under  NAFTA.  The  Department 
will  continue  to  use  its  discretion  to 
temporarily  waive  this  inadmissibility 
for  nonimmigrant  health  care  workers 
until  concerned  Executive  branch 
agencies  resolve  the  apparent  conflict. 

Regulatory  Anal)rsis  and  Notices 

Administrative  Procedure  Act 

The  Department's  implementation  of 
this  regulation  as  an  interim  rule  is 
based  upon  the  "good  cause"  exceptions 
set  forth  at  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3).  The  amendment  to  the 
regulation  simply  implements  a 
legislative  mandate  without 
interpretation  and  codifies  current 
practices.  Therefore,  the  Department  has 
determined  that  it  is  appropriate  to 
publish  this  rule  as  an  interim  rule. 
Nevertheless,  the  Department  will 
solicit  comments  fi-om  the  public. 

The  Regulatory  Flexibility  Act 

The  Department  of  State,  pursuant 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b).  has  assessed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  vfill  not  significantly 
or  uniquely  affect  small  governments. 


Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

Although  this  rule  is  being 
promulgated  in  conjunction  with  the 
Immigration  and  Naturalization  Service, 
a  domestic  agency,  the  Department  of 
State  does  not  consider  this  rule  to  be 
a  "significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review.  The 
Department  has  reviewed  the  regulation 
to  ensure  its  consistency  with  the 
regulatory  philosophy  and  principles  set 
forth  in  that  Executive  Order. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  h-  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  chapter  35. 

List  of  Subjects  in  22  CFR  Part  40 

Aliens,  Nonimmigrants,  Immigrants, 
Documentation,  Passports  and  visas. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  is  amending 
the  regulations  at  22  CFR  part  40  to  read 
as  follows: 

PART  40— {AMENDED] 

1.  The  authority  citation  for  part  40 
shall  continue  to  read: 

Authority:  8  U.S.C.  1104. 


2.  Section  40.53  is  added  to  read  as 
follows: 

§40.53    Uncertified  Foreign  Health-Care 
Wortcers. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  a  consular  officer  must  not 
issue  a  visa  to  any  alien  seeking 
admission  to  the  United  States  for  the 
purpose  of  performing  services  in  a 
health  care  occupation,  other  than  as  a 
physician,  unless,  in  addition  to 
meeting  all  other  requirements  of  law 
and  regulation,  the  alien  provides  to  the 
officer  a  certification  issued  by  the 
Commission  On  Graduates  of  Foreign 
Nursing  Schools  (CGFNS)  or  another 
credentialing  service  that  has  been 
approved  by  the  Attorney  General  for 
such  purpose,  which  certificate 
complies  with  the  provisions  of  sections 
212(a)(5)(C)  and  212(r)  of  the  Act,  8 
U.S.C.  1182(a)(5)(C)  and  8  U.S.C. 
1182(r),  respectively,  and  the 
regulations  found  at  8  CFR  212.15. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  an  alien: 

1.  Seeking  to  enter  the  United  States 
in  ot-der  to  perform  services  in  a  non- 
clinical health  care  occupation  as 
described  in  8  CFR  212.15(b)(1);  or 

2.  Who  is  the  immigrant  or 
nonimmigrant  spouse  or  child  of  a 
foreign  health  care  worker  and  who  is 
seeking  to  accompany  or  follow  to  join 
as  a  derivative  applicant  the  principal 
alien  to  whom  this  section  applies;  or 

3.  Who  is  applying  for  an  immigrant 
or  a  nonimmigrant  visa  for  any  purpose 
other  than  for  the  piu^ose  of  seeking 
entry  into  the  United  States  in  order  to 
perform  health  care  services  as 
described  in  8  CFR  212.15. 

Dated:  November  29.  2002. 
George  C.  Lannon, 

Acting  Assistant  Secretary  for  Consular 
Affairs.  Department  of  State. 
[FR  Doc.  02-31603  Filed  12-16-02;  ft45  am] 
BIUJNGCOOE  4710-06-P 


DEPARTMENT  OF  STATE 
22  CFR  Part  41 

[Public  Notice  4217] 

Exchange  Visitor  Program;  Correction 

AGENCY:  Department  of  State. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  a  regulation  published  in 
the  Federal  Register  by  the  United 
States  Information  Agency  (USIA)  on 
May  28. 1997  [62  FR  28801].  The 
regulation  relates  to  requests  for  a 
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waiver  of  the  two-year  home-country 
physical  presence  requirement  for 
exchange  visitors  who  are  foreign 
medical  graduates. 
EFFECTIVE  DATE:  December  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Legislation  and  Regulations 
Division.  Visa  Services.  Department  of 
State,  Washington.  DC  20522-0113. 
SUPPLEMENTARY  INFORMATION:  Regulatory 
Findings 

Background 

On  May  28. 1997.  the  USIA  (which 
has  now  been  incorporated  by  the 
Department  of  States)  published  an 
amendment  to  their  regulations 
regarding  requests  for  waivers  of  the 
two-year  home-country  physical 
presence  requirement  by  interested  U.S. 
Government  agencies  on  behalf  of 
exchange  visitors  who  are  foreign 
medical  graduates.  The  rule  amended 
514.44  of  22  CFR  (now  41.63). 
Paragraph  (c)(4)(iii).  as  amended, 
contained  an  error  in  the  U.S.  Code 
citation. 

Correction 

The  regulation  at  41.63(c)(4)(iii) 
contains  a  statement  to  be  signed  and 
dated  by  foreign  medical  graduate 
exchange  visitors.  The  statement 
indicates  that  the  medical  graduate  will 
incur  penalties,  as  provided  for  under 
the  provisions  of  "18  U.S.C.  1101."  for 
making  false  or  misleading  statements. 
The  U.S.C.  cite  was  incorrect,  and 
should  have  been  "18  U.S.C.  1001". 
This  rule  amends  the  U.S.C.  citation. 

List  of  Subiects  in  22  CFR  Part  41 

Nonimmigrants,  Visas  and  passports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  22  CFR  41  is  corrected 
as  follows: 

PART  41— VISAS:  DOCUMENTATION 
OF  NONIMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

1.  The  authority  citation  for  part  41 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104.  1181.  1201. 1202; 
Pub.  L.  105-277,  112.  Stat.  2681  et  seq. 

§  41 .63    Two-year  home-country  physical 
presence  requirement. 

2.  bi  §41.63  (c)(4)(iii)  change  the 
U.S.C.  cite  to  read  "18  U.S.C.  1001." 

Dated:  December  12.  2002. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs. 
Department  of  State. 

(PR  Doc.  02-31484  Filed  12-16-02;  8:45  am) 
BIUJNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  42 

[Public  Notice  4219] 

Documentation  of  Immigrants— Visa 
Registration 

agency:  Department  of  State. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Department's  regulation  that  defines 
"registration"  in  connection  with  an 
application  for  an  immigrant  visa.  This 
change  is  necessary  because  the  current 
definition,  as  written,  may  be 
interpreted  as  being  inconsistent  with 
other  sections  of  thisPart  concerning  the 
Secretary  of  State's  authority  to  cancel 
the  registration  of  an  alien  who  fails  to 
apply  for  an  immigrant  visa  within  a 
specific  one-year  time  period.  When  this 
rule  becomes  effective  the  "registration" 
of  an  immigrant  visa  applicant  will  be 
defined  to  mean  the  filing  of  an 
immigrant  visa  form  (DS-230),  when 
duly  executed,  or  the  transmission  by 
the  Department  to  the  alien  of  a 
notification  of  the  availability  of  an 
immigrant  visa,  whichever  occurs  first. 
EFFECTIVE  DATE:  December  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  R.  Chavez,  Legislation 
andRegulations  Division,  202-663- 
1206. 

SUPPLEMENTARY  INFORMATION: 

What  Statutes  Require  Registration  and 
Termination  of  Registration? 

The  registration  of  every  immigrant 
alien  in  connection  with  the  alien's  visa 
application  is  required  under  Section 
221(b)  of  the  Immigration  and 
Nationality  Act  (INA).Section  203(g)  of 
the  INA  requires  that  the  Secretary  of 
State  terminate  an  alien's  registration  if 
he  or  she  fails  to  apply  for  an  immigrant 
visa  within  one  year  following 
notification  that  a  visa  is  available. 

What  Procedures  Have  Been  Used  To 
Register  An  Alien  and  To  Terminate  an 
Alien's  Registration? 

In  order  to  make  its  procedures 
conform  to  changes  in  the  Inunigration 
Act  of  1990  (Pub.  L.  101-649).  the 
Department  published  several 
amendments  to  its  regulations  on 
October  1. 1991.(See  56  FR  49678).  The 
amendments  revised,  among  other 
things,  the  regulation  to  allow  a 
consular  officer  to  begin  termination  of 
an  alien's  registration  for  an  immigrant 
visa  if  the  alien  failed  to  apply  within 
one  year  from  the  date  of  transmission 
of  the  consular  officer's  notification  to 
the  alien  that  a  visa  was  available  (see 


22  CFR  42.83).  In  making  this  revision, 
however,  the  Department  did  not  also 
aniend  its  corresponding  definition  of 
"registration."  Therefore,  the 
Department  is  publishing  this  rule  to 
correct  this  oversight.  TheDepartment 
has  been  applying  this  definition  in  its 
daily  practice  since  1991. 

Regulatory  Analysis  and  Findings 

Administrative  Procedure  Act 

The  Department's  implementation  of 
this  regulation  as  a  final  rule  is  based 
upon  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(3)(B)  and  (d)(3). 
The  amendments  reflect  a  change  in  the 
Department's  procedures  rather  than  a 
change  in  policy. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act(5  U.S.C.605(b))",  has 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Act  of  1 995  / 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the 
SmallBusinessRegulatoryEnforcement 
Act  of  1996.  This  rule  will  not  resuH  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  section  3(f),  Regulatory 
Planning  and  Review.Therefore,  in 
accordance  with  the  letter  to  the 
Department  of  State  of  February  4.  1994 
from  the  Director  of  the  Office  of 
Management  and  Budget,  it  does  not 
require  review  by  the  Office  of 
Management  and  Budget. 
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Executive  Order  13132 

This  regulation  will  not  have 
substemtial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens.  Immigrants.  Passportsand 
visas. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  part  42  is  amended  as 
follows: 

PART  42— [AMENDED] 

1.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1 104. 

2.  Revise  paragraph  (b)  of  §  42.67  to 
read  as  follows: 

§  42.67    Execution  of  application, 
registration,  and  fingerprinting. 

***** 

(b)  Registration.  The  alien  shall  be 
considered  to  be  registered  for  the 
purposes  of  INA  221(b)  and  203(g)  upon 
the  filing  of  Form  DS-230.  when  duly 
executed,  or  the  transmission  by  the 
Department  to  the  alien  of  a  notification 
of  the  availability  of  an  immigrant  visa, 
whichever  occurs  first. 


Dated:  December  2.  2002. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs, 

Department  of  State. 

[FR  Doc.  02-31686  Filed  12-16-€2;  8:45  am] 

BILLING  CODE  4710-Oft-P 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  540 

[BOP-1009-F] 

RIN1120-AA15 

Incoming  Publications:  Softcover 
Materials 

AGENCY:  Bureau  of  Prisons,  DOJ. 


ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  revises  its 
regulations  on  incoming  publications. 
The  amendment  provides  that  inmates 
in  medium  seciuity.  high  security,  and 
administrative  institutions  may  receive 
softcover  materials  only  from  a 
publisher,  book  club,  or  bookstore.  This 
amendment  is  necessary  to  reduce  the 
amount  of  contraband  introduced  into 
Federal  prisons  through  materials  sent 
by  mail.  The  presence  of  contraband  in 
the  prisons;  including  drugs,  weapons, 
and  escape-related  materials  pose  grave 
dangers  to  staff,  inmates  and  the  public. 
We  considered  alternate  solutions  to  the 
problem  of  intercepting  contraband, 
such  as  the  use  of  technological  security 
devices  or  increased  staffing,  but 
determined  that  these  options 
wereimpracticable.  This  rule  change 
also  allows  the  Unit  Manager  to  make  an 
exception  to  this  requirement  and  to  the 
existing  similar  requirement  for 
hardcover  publications  and  newspapers. 
We  intend  this  rule  change  to  strengthen 
security  procedures  designed  to  prevent 
introduction  to  contraband  into  Bureau 
institutions. 

EFFECTIVE  DATE:  January  16,  2003. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  320  First  Street.  NW.. 
Washington.  DC  20534 
FOR  FURTHER  INFORMA .  OH  CONTACT: 
Sarah  Qureshi,  Office  of  General 
Counsel.  Biu-eau  of  Prisons,  phone  (202) 
307-2105. 

SUPPt^MENTARY  INFORMATKW:  The 
Bureau  amends  its  regulations  on 
incoming  publications  (28  CFR  part  540. 
subpart  F).  Regulations  in  28  CFR 
540.71  had  allowed  an  inmate  to  receive 
paperback  books  and  magazines  from 
any  source.  A  proposed  rule  was 
published  in  the  Federal  Register  on 
January  18.  1994  (59  FR  2668).  The 
proposed  rule  required  that,  in  medium 
security,  high  security,  and 
administrative  institutions,  only 
softcover  publications  from  the 
publisher,  book  club,  or  book  store 
would  be  permitted.  Existing 
regulations  already  required  this 
restriction  on  hardcover  books  and 
newspapers. 

The  proposed  rule  also  provided  for 
exceptions  when  a  publication  was  no 
longer  available  from  the  publisher, 
book  club,  or  bookstore.  In  such  cases, 
the  Unit  Manager  may  require  that  the 
inmate  provide  written  documentation 
that  the  publication  is  no  longer 
available  from  these  sources. 

The  proposed  amendment  was 
intended  to  simplify,  and  consequently 
strengthen.  Bureau  procedures  designed 


to  prevent  the  introduction  of 
contraband  into  Bureau  institutions. 
Bureau  regulations  on  inmate  legal     ' 
activities  (28  CFR  part  543.  subpart  B) 
which  restated  in  §  543.11(d)  the  policy 
on  receipt  of  incoming  publications 
were  also  proposed  to  be  revised  in  a 
conforming  amendment. 

The  public  comment  period  on  the 
Bureau's  proposed  rule  closed  on  March 
21. 1994.  Comments  were  received  from 
approximately  187  commenters 
(approximately  1 76  submitting  a  form 
letter  response).  A  summary  of  the 
issues  raised  by  these  comments  and 
agency  response  follow. 

The  form  letter  stated  that  the 
proposed  regulation  discriminated 
against  all  prisoners,  indigent  prisoners, 
religious  organizations  and  groups,  legal 
organizations  and  groups,  news 
organizations  and  groups,  small  and 
independent  businesses  and  employees, 
and  free  enterprise.  The  form  letter  also 
claimed  that  the  proposed  regulation  cut 
prisoners  off  from  their  local,  national, 
and  international  community  contact 
and  ties;  impaired  First  Amendment 
rights  to  religious  freedom;  impaired  a 
right  to  read,  learn,  and  mentally, 
emotionally  and  spiritually  grow  and 
progress;  and  inflicted  severe  economic 
additional  hardships  on  the  families  and 
friends  of  inmates,  and  on  the  general 
national  and  international  communities. 
Finally,  the  form  letter  claimed  the 
proposed  regulations  were  in  violation 
of  the  Constitution  (in  particular,  the 
First  Amendment),  and  were  in 
violation  of  the  Geneva  Convention, 
international  treaties  and  agreements, 
and  the  Universal  Declaration  of  Human 
Rights.  No  specifics  were  provided 
regarding  the  latter  alleged  violations. 

As  an  initial  response,  the  Bureau 
notes  that  the  rule  applies  to  inmates  in 
medium  security,  high  security,  and 
administrative  facilities  only.  As  of 
September,  2002,  approximately  51%  of 
federal  inmates  were  housed  in 
minimum  and  low  security  institutions, 
and  would  therefore  be  unaffected  by 
this  amendment.  Based  upon  a  general 
reevaluation  of  security  needs  at  all 
facilities,  the  Bureau  is  considering 
extending  the  restriction  to  minimum 
and  low  security  level  institutions.  That 
amendment  will  be  addressed  in  a  new 
proposed  rule. 

In  any  case,  the  revised  regulations  do 
not  stop  inmates  from  maintaining  local, 
national,  and  international  community 
contact  and  ties.  Rather,  the  regulations 
address  how  the  contact  may  be 
maintained  through  the  media  of 
softcover  materials.  Further  specific 
response  is  provided  below  in 
conjunction  with  responses  to  other 
individual  commenters  (including  those 
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few  form  letters  which  contained 
additional  comments). 

Some  commenters  stated  that  this  rule 
would  discriminate  against  the  indigent 
and  create  severe  economic  hardships, 
not  only  on  indigent  inmates,  but  also 
on  their  families,  who  would  not  be  able 
to  send  material  which  the  family  had 
acquired  initially  for  their  own  use. 

The  Bureau  believes  that  this  concern 
ignores  other  resources  available  to 
inmates  and  other  avenues  of 
recirculating  softcover  materials.  For 
example,  inmates  retain  access  to  a 
variety  of  reading  materials  in  the 
institution's  library.  Inmates  and  their 
families  can  mitigate  the  presumed 
severe  economic  impact:  Books  sent  to 
the  inmate  by  family  from  a  publisher, 
bookstore,  or  book  club  could  be  mailed 
by  the  inmate  back  to  family  or  friends 
after  the  inmate  has  finished  with  the 
book.  General  limitations  on  inmate 
personal  property  preclude  an  inmate 
from  amassing  a  large  library  of  reading 
materials.  Ordinarily  the  inmate  would 
need  to  dispose  of  excess  personal 
material  such  as  books.  Mailing  the 
books  back  to  family  or  firiends 
accomplishes  both  purposes. 

Even  so,  we  believe  tnat  the  Bureau's 
need  to  maintain  a  secure  facility  free 
from  contraband  outweighs  any 
presumed  economic  hardship  or 
inconvenience  experienced  by  families 
or  by  inmates  with  relation  to  the 
minimal  cost  of  mailing  materials  to 
family.  The  Bureau  is  mandated,  in  18 
U.S.C.  4042(a)(3),  to  provide  for  the 
protection  and  discipline  of  those  in  our 
custody.  This  statutory  mandate 
compels  us  tg  limit  the  introduction  of 
contraband,  which  may  endanger  the 
health,  safety,  and  security  of  inmates 
and  Bureau  employees,  despite  minimal 
costs  or  inconveniences  to  the  inmate, 
family  or  friends. 

One  commenter  expressed  concern 
that,  because  of  specific  assessments 
and/or  fines,  many  inmates  would  not 
be  able  to  afford  magazine  subscriptions 
or  would  have  to  make  choices  in  the 
expenditure  of  their  available  funds. 

If  this  is  meant  to  imply  that  the 
inmate's  only  recourse  is  to  solicit 
magazines  from  family  and  friends,  the 
Bureau's  response  is  that  the  revised 
regulations  do  not  preclude  family  and 
friends  from  responding  to  such 
requests  by  initiating  subscriptions 
under  the  inmate's  name.  With  respect 
to  the  inmate's  having  to  make  choices 
on  the  expenditure  of  his  or  her  funds, 
the  Bureau  notes  that  such  decisions  are 
not  unique  to  inmates,  but  are  an 
ordinary  practice  for  all  responsible 
persons. 

With  respect  to  the  general  comment 
that  the  proposed  rule  was 


unconstitutional  (based  on  perceived 
violations  of  various  amendments),  the 
Bureau  disagrees,  noting  that  the  revised 
regulations  are  a  rational  means  of 
achieving  a  legitimate  correctional 
management  goal  (namely,  to  preserve 
internal  order  and  discipline  and  to 
maintain  institutional  security)  and  that 
the  inmate  has  other  means  to  obtain 
similar  information. 

More  specifically,  one  commenter 
argued  that  the  proposed  rule  violates 
the  First  Amendment  rights  of  non- 
prisoners  to  mail  what  they  choose.  We 
believe  that  security  considerations 
support  the  proposed  restrictions  on 
what  inmates  may  receive  in  medium 
security,  high  security,  and 
administrative  facilities.  As  noted 
above,  the  Bureau  believes  that  security 
needs  at  minimum  and  low  security 
institutions  may  warrant  similar 
restrictions,  and  that  will  be  the  subject 
of  a  separate  proposed  rulemaking. 

The  same  commenter  felt  that  the 
proposal  is  unconstitutionally  over- 
inclusive.  The  restrictions  that  the 
proposed  amendment  creates,  however, 
are  not  "unnecessarily  broad."  The 
amendment  does  not  totally  ban 
incoming  softcover  materials;  it  merely 
restricts  the  sources  that  these  materials 
may  come  from,  in  the  same  manner  as 
is  done  for  hardcover  materials  and 
newspapers. 

With  respect  to  commenters  who 
suggested  that  the  proposed  rule 
impermissibly  violated  the  First 
Amendment  right  to  religious  freedom 
or  discriminated  against  religious 
organizations  and  groups,  the  Biueau 
disagrees.  The  rule  is  content  neutral. 
Inmates  are  still  entitled  to  the  same 
publications  as  before  the  proposed 
rule;  we  only  change  the  means  of 
obtaining  these  publications. 

One  commenter  suggested  that  the 
proposed  rule  violates  the  Constitution 
on  equal  protection  grounds.  The 
commenter  felt  the  "the  proposed  rule 
is  discriminatory  by  denying  equal 
opportunity"  to  those  low  and 
minimum  security  inmates  who  are 
incarcerated  in  administrative  facilities. 
The  Bureau  believes  that  the  nature  of 
administrative  facilities  requires 
procedural  regulation  based  on  the 
highest  common  denominator  of 
inmates  at  the  facility.  The  dedication  of 
monetary  and  staff  resources  to  allow 
for  differentiation  between  security 
levels  of  inmates  at  any  one 
administrative  institution  would  be 
impracticable.  Placement  in  an 
administrative  facility  is  ordinarily  a 
temporary  assignment. 

Other  commenters  further  alleged  that 
the  rule  is  unconstitutional  on  the 
grounds  of  Fifth  Amendment  due 


process.  However,  the  amendment  poses 
neither  a  procediual  nor  a  substantive 
due  process  violation.  The  rulemaking's 
comment  period  provided  the  public, 
including  inmates,  with  an  opportunity 
to  voice  their  comments  and  concerns 
about  the  proposed  rule.  The  inmate 
retains  further  due  process  protection 
through  use  of  the  administrative 
remedy  program  (28  CFR  part  542). 

Commenters  argued  that  the  proposed 
rule  will  deny  them  "the  right  to  read, 
learn  and  mentally,  spiritually,  and 
emotionally  grow  and  progress."  The 
Bureau  disagrees.  Inmates  still  retain  the 
opportunity  to  obtain  the  material;  the 
means  of  access  have  been  limited  for 
security  reasons. 

As  stated  above,  the  goal  of  the 
Bureau  is  to  maintain  security  within 
the  facilities  free  from  contraband. 
Under  the  new  rule,  inmates  are  still 
permitted  to  read  the  same  types  of 
publications  that  they  have  been 
allowed  to  read  before  the  proposed 
rule.  Additionally,  inmates  can  always 
"read,  learn  and  mentally,  spiritually 
and  emotionally  grow  and  progress"  in 
the  facility's  library,  which  serves  as  an 
additional  resource.  Inmates  are  also 
provided  with  educational  programs 
within  the  facility. 

Several  commenters  questioned  the 
Bureau's  motives  for  issuing  the 
amendment.  In  particular,  a  commenter 
suggested  that  the  Bureau  may  be 
attempting  to  control  "the  free  flow  of 
ideas  through  prison  walls."  Another 
commenter  felt  that  "the  rule  is  aimed 
more  at  controlling  the  political  content 
of  the  information  that  inmates  receive 
rather  than  controlling  the  introduction 
of  contraband."  The  Bureau  emphasizes 
that  this  regulation  operates  in  a 
content-neutral  fashion  and  is  not  part 
of  any  attempt  to  control  the  content  of 
the  materials  coming  into  Bureau 
correctional  facilities. 

A  third  commenter  suggested  that  the 
rule  is  partly  motivated  by  the  book 
publishers  "pushing  for  the  sale  of  a 
new  book  rather  than  have  a  used  one 
passed  on  to  prisoners"  from  outside 
sources.  The  Bureau's  action  is  based  on 
security  concerns  and  has  not  been 
spurred  by  the  interests  of  book 
publishers. 

Some  commenters  argued  that  "the 
proposed  rule  was  overly  restrictive. 
One  commenter  claimed  the  motivation 
behind  this  rule  was  "a  Bureau  desire  to 
re-allocated  staff  resources"  without 
regard  for  the  impact  upon  inmates  and 
the  general  public.  This  commenter  felt 
that  the  interest  of  the  public  in 
allowing  inmates  to  receive  softcover 
publications  outweighed  the  interest  of 
the  Bureau  to  re-allocate  staff  resources. 
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The  Bureau  believes  that  the  revised 
regulations  properly  balance  seciuity 
needs  of  the  higher  rated  institutions 
and  the  iiunate  population,  given  the 
limitations  of  budgetary  constraints.  The 
ciurent  restrictions  on  sources  for 
hardcover  materials  have  functioned 
effectively  to  reduce  the  risk  of 
contraband  entering  the  institution.  In 
contrast,  the  lack  of  restrictions  on 
softcover  materials  has  become 
problematic,  for  example,  at  one  high 
security  institution,  over  the  course  of  a 
year  approximately  25  softcover 
materials  received  at  the  institution 
contained  contraband.  In  most 
instances,  the  contraband  was  drug- 
related. 

It  is  important  to  note  that  the 
presence  of  even  minute  quantities  of 
drug  contraband  pose  serious  problems 
to  the  security,  discipline,  and  good 
order  of  a  correctional  institution. 
Through  this  rulemaking,  extend  to 
softcover  materials  procedures  that  have 
proven  effective  for  hardcover  materials. 

As  for  the  question  of  reallocating 
staff  time,  one  anticipated  benefit  is  a 
reduction  in  the  amount  of  tome  taken 
to  process  contraband  which  enters  that 
institution  by  minimizing  the  likelihood 
that  contraband  will  be  mailed  into  the 
institution.  Staff  will  continue  to 
examine  all  mail  (including  softcover 
materials  from  a  publisher,  book  store, 
or  book  club)  for  contraband. 

Several  commenters  felt  that  the 
threat  of  contraband  from  soft  cover 
materials  should  be  addressed  through 
use  of  "high  tech  security  features"  or 
revised  mail  room  procedures.  The 
Bureau  believes  reliance  upon  "high 
tech  security  features"  is  not  practicable 
in  this  instance,  given  the  limitations  of 
budget  and  available  technology. 

Staff  currently  examine  all  mail  both 
manually  and  with  x-ray  scanners. 
While  these  scaimers  are  effective  for 
identifying  metallic  contraband,  they 
are  not  effective  for  paper  contraband  or 
for  organic  contraband  such  as  drugs. 
The  cost  of  devices  designed  to  detect 
drugs  ranges  from  $36,000  to  over 
$100,000  per  unit,  depending  upon  the 
type  of  device  selected.  No  one  type  of 
device  is  technically  suitable  for  all  of 
the  various  types  of  drug  contraband. 
Consequently,  an  institution  may  need 
more  than  one  of  these  devices.  The 
Bureau  currently  operates  107 
institutions;  54  of  these  institutions  are 
medium  security  level  or  higher  and 
consequently  are  covered  under  the 
revised  regulations.  The  minimiun  cost 
to  purchase  just  one  of  these  devices  for 
each  of  these  54  institutions  ranges  from 
1.9  to  5.4  million  dollars.  Additional 
costs  for  supplies.  The  appreciable 
length  of  time  needed  to  conduct  tests 


with  these  devices  is  yet  another 
consideration  which  leads  the  Bureau  to 
determine  that  the  proposed  restriction 
of  sources  is  the  more  reasonable 
solution  for  minimizing  the  possible 
introduction  of  contraband  to  the 
institution  through  softcover  materials. 

One  commenter  recommended  the 
use  of  dogs  for  intercepting  drugs.  The 
Bureau  notes  that  extensive  use  of  dogs 
for  this  purpose  entails  costs  of 
maintenance  and  handling,  and  even  so 
may  not  provide  adequate  security 
against  the  wide  range  of  possible 
contraband. 

One  conunenter  speculated  that 
softcover  material  offered  less 
opportunity  than  hardbound  material 
for  the  transmission  of  contraband.  In 
actuality,  softcover  material  poses 
different  opportunities  for  such 
transmission.  The  presence  of  numerous 
advertising  or  subscription  inserts  in  a 
magazine  complicates  a  search  for 
certain  types  of  contraband. 

One  commenter,  apparently  assuming 
that  the  problem  cloud  be  addressed 
through  efficiencies  in  operation, 
recommended  processing  softcover 
material  on  alternate  days.  The  daily 
voliune  of  mail  is  sufficienUy  high  that 
efficiencies  effected  through  the 
suggested  change  for  processing  mail 
would  be  negligible. 

Commenters  were  also  concerned  that 
the  new  rule  would  leave  institution 
mail  staff  with  nothing  to  do.  While  the 
revised  procedure  should  greatly  reduce 
the  likelihood  that  contraband  will  enter 
the  institutions  through  such  mail,  staff 
must  continue  to  monitor  incoming 
publications.  As  one  commenter  noted, 
under  the  revised  provision.  Bureau 
staff  would  have  to  verify  the  legitimacy 
of  the  sender.  The  amount  of  time  saved 
by  the  procedure  can  be  devoted  to 
these  or  other  duties. 

There  are  a  variety  of  other  concerns 
raised  by  commenters  regarding 
perceived  inconveniences  of  the  nde. 
One  commenter  was  concerned  that 
reading  materials  in  foreign  languages 
will  be  difficult  to  obtain.  Other 
commenters  state  that  old  manuscripts, 
books,  and  other  publications  cannot  be 
readily  obtained  from  publishers.  One 
commenter  worried  that  inmates  whose 
friends  and  families  live  in  small  towns 
will  be  especially  burdened,  because 
many  small  towns  do  not  have 
bookstores  that  offer  a  wide  variety  of 
reading  materials. 

While  the  bureau  acknowledges  that 
some  inconveniences  may  result  from 
this  rule,  book  clubs  do  offer  a  wide 
variety  of  reading  material,  typically  at 
a  reduced  cost,  and  are  available  to 
everyone  regardless  of  location. 
Furthermore,  reading  material  in  foreign 


languages  is  available  in  most 
bookstores.  The  interests  of  the  Bureau 
to  maintain  security  and  order  outweigh 
the  minor  inconveniences  that  some 
inmates  may  experience. 

Some  conunenters  objected  to  the 
rule,  stating  that  it  would  be  too 
difficult  to  receive  certain  publications 
which  they  speculated  would  not  be 
readily  available  frtim  authorized 
sources.  The  Bureau  notes  that  the  rule 
contains  an  exception  provision  which 
allows  the  Unit  Manager  to  authorize   . 
the  receipt  of  publications  from  other 
sources  if  the  publication  is  no  longer 
available  from  the  publisher,  book  club, 
or  bookstore.  One  commenter  argued 
that  approved  exceptions  by  the  Unit 
Manager  would  be  difficult  to  obtain. 
The  Bureau  expects  that  the  use  of  the 
exception  provision  will  be  adequate  for 
the  purpose,  and  further  adjustments  to 
the  exception  provision  can  be  made  if 
the  need  becomes  apparent. 

One  commenter  argued  that  most 
softcover  books,  and  magazines  were 
piut:hased  by  family  and  friends  at 
stores  which  do  not  provide  mailing 
services.  The  Bureau  believes  this 
comment  is  highly  speculative. 
Regardless,  the  Bureau  contends  that 
adequate  choice  exists  for  individuals 
purchasing  softcover  material  (as  is 
already  the  case  for  hardcover  material). 

Some  commenters  expressed  concern 
that  inmates  would  not  be  able  to 
receive  books  from  bookstores  which 
ship  by  United  Parcel  Service  (UPS) 
because  prison  addresses  contain  post 
office  box  numbers.  These  commenters 
stated  that  UPS  does  not  deliver  to  post 
office  box  addresses.  This  has  not 
proven  to  be  a  problem  in  the  past  with 
the  delivery  of  hardcover  materials  from 
bookstores.  Bureau  facilities  do  receive 
deliveries  irom  UPS  and  other  package 
carriers. 

One  commenter  assumed  that  books 
purchased  from  a  used  bookstore  would 
not  be  acceptable.  This,  however,  is  not 
the  case.  A  used  bookstore  could  be  the 
agent  for  mailing  softcover  material  to 
an  inmate. 

Several  commenters  suggest  that  the 
proposed  rule  is  inconsistent  with  the 
goals  of  rehabilitation.  They  feel  that  the 
rule  impairs  inmate  education  and  self- 
improvement.  The  Bureau  disagrees. 
While  the  rule  places  limitations,  for 
reasons  of  security,  on  how  certain 
material  may  be  obtained,  it  is  not 
intended  to  cut  off  totsQ  access  to  such 
material.  Furthermore,  the  Bureau  itself 
offers  educational  programs  for  inmates, 
including  a  mandatory  literacy  program 
with  a  GED  standard  and.  in  certain 
circumstances,  post-secondary 
education  programs. 
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The  education  department  of  the 
Bureau  is  responsive,  to  the  extent  that 
its  budget  allows,  to  inmate  requests  for 
library  materials.  The  budget  for  an 
institution's  education  department 
covers  education  programming  and 
library  operations  (including 
acquisitions).  The  statement  by  one 
commenter  that  institution  libraries 
have  no  funds  for  acquisition  of  books 
is  not  generally  true.  This  commenter 
stated  that  surplus  books  are  donated  by 
inmates  to  the  institution's  library  and. 
based  upon  the  assumption  that  fewer 
books  would  be  sent  into  the  institution, 
the  amendment  would  result  in  fewer 
books  being  donated. 

One  commenter  is  concerned  that  the 
proposed  rule  change  will  adversely 
affect  the  inmate's  ability  to  receive 
legal  materials.  The  new  rule  v«U  not 
significantly  affect  the  inmate's  ability 
to  receive  legal  materials.  Legal 
reference  materials  are  available  to 
inmates  through  the  institution's  law 
library.  Purchasing  legal  reference 
materials  from  outside  sources  should 
not  be  problematic  because  they  may  be 
procured  in  the  same  manner  as  other 
softcover  or  hardcover  publications.     " 

The  commenter  expressed  a  concern 
that  this  rule  would  prevent  his 
receiving  softcover  legal  materials  from 
his  attorney.  First,  this  rule  does  not 
govern  correspondence  and  mail  sent  by 
attorneys  to  their  clients.  We  have  rules 
governing  legal  mail  in  28  CFR  540.19. 
Secondly,  this  rule  would  only  apply  if 
an  inmate  receives  softcover  materials 
from  the  attorney.  It  would  not  prevent 
an  inmate  from  receiving  legal 
docimients  from  his/her  attorney  of 
record  or  materials  such  as  books  from 
the  institution's  law  library  or  directly 
&t«m  a  publisher,  book  club  or 
bookstore. 

The  proposed  conforming  amendment 
to  the  regulations  on  inmate  legal 
activities  (28  CFR  543.11)  which 
restated  the  policy  on  receipt  of 
incoming  publications  is  not  longer 
necessary  because  those  provisions  were 
replaced  by  a  cross-reference  in  an 
'amendment  pubhshed  on  January  31. 
1997  (62  FR  4890). 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  section  1(b),  Principles  of 
Regulation.  The  E)epartment  of  Justice 
has  determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
accordin^y  this  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 


Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Btu«au  of  Prisons, 
as  required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  for 
the  foUovtnng  reasons:  This  rule  pertains 
to  the  correctional  management  of 
offenders  committed  to  the  custody  of 
the  Attorney  General  or  the  Direct  of  the 
Bureau  of  Ftisons,  and  its  economic 
impact  is  limited  to  the  Bureau's 
appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Sarah 
Qureshi,  Rules  Unit,  Office  of  General 
Counsel,  Bineau  of  Prisons,  320  First 
St.,  ^W.,  Washington,  DC  20534; 
telephone  (202)  307-2105. 


List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 

Kathleen  Hawk  Sawyer, 
Director,  Bureau  of  Prisons. 

Under  the  rulemaking  authority 
vested  in  the  Attorney  General  in  5 
U.S.C.  552(a)  and  delegated  to  the 
Director,  Bureau  of  Prisons,  we  revise  28 
CFR  part  540  as  follows: 

SUBCHAPTER  C— INSTnUTIONAL 
MANAGEMENT 

PART  540— CONTACT  WITH  PERSONS 
m  THE  COMMUNITY 

The  authority  citation  for  28  CFR  part 
540  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  551.  552a:  18 
U.S.C.  1791,  3621.  3622.  3624.  4001,  4042, 
4081 .  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  Noveml)er  1, 1987), 
5006-5024  (Repealed  October  12,  1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509,  510. 

Revise  paragraph  (a)  of  §  540.71  to 
read  as  follows: 

§540.71    Procedures. 

(a)(1)  At  all  Bureau  institutions,  an 
inmate  may  receive  hardcover 
publications  and  newspaper  only  &t>m 
the  publisher,  bom  a  book  club,  or  bom 
a  bookstore. 

(2)  At  mediiun  security,  high  seciuity, 
and  administrative  institutions,  an 
inmate  may  receive  softcover 
publications  (for  example,  paperback 
books,  newspaper,  clippings,  magazines, 
and  other  similar  items)  only  from  the 
publisher,  bom  a  book  club,  or  bom  a 
bookstore. 

(3)  At  Tninimiim  security  and  low 
security  institutions,  an  inmate  any 
receive  softcover  publications  (other 
than  newspapers)  bom  any  source. 

(4)  The  Unit  Manager  may  make  an 
exception  to  the  provisions  of 
paragraphs  (a)(1)  and  (2)  of  this  section 
of  the  publication  is  no  longer  available 
bom  the  publisher,  book  club,  or 
bookstore.  The  Unit  Manager  shall 
require  that  the  inmate  provide  written 
documentation  that  the  publication  is 
no  longer  available  frt>m  these  sources. 
The  approval  or  disapproval  of  any 
requ^  for  an  exception  is  to  be 
documented,  in  writing,  on  an 
Authorization  to  Receive  a  Package  form 
which  will  be  used  to  secure  the  item. 


|FR  Doc.  02-31310  Filed  12-11-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1904 
[Docket  No.  R-02B] 
RiN  1218-AC06 

Occupational  injury  and  illness 
Recording  and  Reporting 
Requirements 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

action:  Final  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
delaying  the  effiective  date  of  three 
provisions  of  the  Occupational  Injury 
and  Illness  Recording  and  Reporting 
Requirements  rule  published  January 
19,  2001  (66  FR  5916-6135).  The 
provisions  being  delayed  define 
"musculoskeletal  disorder  (MSD)"  and 
require  employers  to  check  the  MSD 
colunm  on  the  OSHA  Log  if  an 
employee  experiences  a  work-related 
musculoskeletal  disorder,  state  that 
MSDs  are  not  considered  privacy 
concern  cases,  and  require  employers  to 
enter  a  check  in  the  hearing  loss  column 
of  the  OSHA  300  Log  for  cases  involving 
occupational  hearing  loss.  The  effective 
date  of  these  provisions  is  delayed  from 
January  1,  2003  until  January  1,  2004. 
OSHA  will  implement  the  hearing  loss 
column  requirements  on  January  1. 
2004.  and  will  continue  to  evaluate  the 
MSD  provisions  over  the  next  year.  See 
SUPPLEMENTARY  INFORMATION  for  the 
specific  regulatory  sections  and 
paragraphs. 

DATES:  The  amendments  in  this  rule 
will  become  effective  on  January  1, 
2003.  Section  1904.10(b)(7)  added  on 
July  1.  2002  (67  FR  44037)  and  effective 
on  January  1,  2003.  is  further  delayed 
until  January  1,  2004.  Section  1904.12, 
revised  on  January  19,  2001  (66  FR 
5916),  effective  on  January  1,  2002,  and 
delayed  on  October  12,  2001  (66  FR 
52031),  is  further  delayed  until  January 
1,  2004.  The  second  sentence  of 
1904.29(b)(7)(vi),  revised  on  January  19, 
2001,  effective  on  January  1,  2002,  and 
delayed  on  October  12,  2001  (66  FR 
52031),  is  further  delayed  until  January 
1,2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Maddux,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Directorate  of  Standards  and 
Guidance,  Room  N-3609,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  693-2222. 


SUPPlfMENTARY  INFORMATION: 
I.  The  MSD  Provisions 

In  January,  2001  OSHA  published 
revisions  to  its  rule  on  recording  and 
reporting  occupational  injuries  and 
ilkiesses  (66  FR  5916-6135)  to  take 
effect  on  January  1,  2002.  A  more 
complete  discussion  of  the  MSD 
definition  issue  is  contained  in  the 
preamble  to  the  January  19,  2001  rule. 
On  July  3,  2001,  OSHA  proposed  to 
delay  die  effective  date  until  January  1, 
2003.  of  29  CFR  1904.12.  recording 
criteria  for  cases  involving  work-related 
musculoskeletal  disorders.  OSHA 
explained  that  it  was  reconsidering  the 
requirement  in  29  CFR  1904.12  that 
employers  check  the  MSD  coliuim  on 
the  OSHA  Log  for  a  case  involving  a 
"musculoskeletal  disorder"  as  defined 
in  that  section.  This  action  was  taken  in 
light  of  the  Secretary  of  Labor's  decision 
to  develop  a  comprehensive  plan  to 
address  ergonomic  hazards,  and  to 
schedule  a  series  of  forums  to  consider 
key  issues  relating  to  the  plan,  including 
the  approach  to  defining  ergonomic 
injuries  (66  FR  35113-35115). 

After  considering  the  views  of 
interested  parties,  OSHA  published  a 
final  rule  on  October  12,  2001  delaying 
die  effective  date  of  29  CFR  1904.12 
until  January  1,  2003.  OSHA  also  added 
a  note  to  29  CFR  1904.29{b)(7)(vi) 
explaining  that  the  second  sentence  of 
that  section,  which  provides  that  MSDs 
are  not  "privacy  concern  cases,"  would 
not  become  effective  until  January  1 , 
2003. 

OSHA  concluded  that  delaying  the 
effective  date  of  the  MSD  definition  in 
Section  1904.12  was  appropriate 
because  the  Secretary  was  considering  a 
related  definitional  question  in  the 
context  of  her  comprehensive 
ergonomics  plan.  The  Agency  found 
that  it  would  be  premature  to 
implement  §  1904.12  before  considering 
the  views  of  business,  labor  and  the 
public  health  community  on  the 
problem  of  ergonomic  hazards.  It  also 
found  that  it  would  create  confusion 
and  uncertainty  to  require  employers  to 
implement  the  new  defiiution  of  MSD 
contained  in  §  1904.12  while  the 
Secretary  was  considering  how  to  define 
an  ergonomic  injury  under  the 
comprehensive  plan  (66  FR  52031- 
52034). 

On  April  5,  2002,  OSHA  announced 
a  comprehensive  plan  to  address 
ergonomic  injuries  through  a 
combination  of  industry-targeted 
guidelines,  enforcement  measures, 
workplace  outreach,  research,  and 
dedicated  efforts  to  protect  Hispanic 
and  other  immigrant  workers.  In  that 
announcement,  OSHA  found  that  no 


single  definition  of  "ergonomic  injury" 
was  appropriate  for  all  contexts,  stating 
that,  as  OSHA  develops  guidance 
material  for  specific  industries,  the 
Agency  may  narrow  the  definition  as 
appropriate  to  address  the  specific 
workplace  hazards  covered.  (OSHA 
Press  Release  USDL  02-201  and 
associated  Frequently  Asked  Questions). 

On  July  1,  2002,  OSHA  proposed  to 
delay  the  effective  date  of  Section 
1904.12  for  an  additional  year  until 
January  1 ,  2004  to  give  the  agency  the 
time  needed  to  resolve  whether  and 
how  MSDs  should  be  defined  for 
recordkeeping  purposes.  This  proposed 
delay  had  no  effect  on  the  employer's 
obligation  to  record  all  workplace 
injuries  and  illnesses  that  meet  the 
criteria  established  in  Sections  1904.4  = 
through  1904.7,  including  those  related 
to  ergonomic  stressors.  The  July  1,  2002 
Federal  Register  document  also 
requested  public  comment  on  various 
issues  related  to  the  MSD  definition  and 
column  requirement.  These  issues 
included  the  following:  "Is  an  MSD 
column  needed  on  the  OSHA  300  Log? 
Should  the  column  be  reinstated  in 
§  1904.12  or  should  §  1904.12  be 
deleted?  Would  the  statistics  generated 
by  an  additional  folumn  be  superior  to 
the  statistics  now  generated  by  the 
BLS?"  (67  FR  44127) 

The  period  for  submission  of 
comments  on  the  proposed  rule  closed 
on  August  30,  2002.  After  considering 
the  views  of  interested  parties,  OSHA 
has  determined  that  the  effective  date  of 
Sections  1904.12  and  1904.29(b)(7)(vi) 
should  be  delayed  until  January  1,  2004. 
This  Federal  Register  document 
addresses  only  the  delayed  effective 
date  of  these  provisions.  OSHA  is  still 
considering  the  need  for  an  MSD 
column  and  other  substantive  issues 
related  to  §  1904.12  on  which  comment 
has  been  requested.  OSHA  will 
announce  its  decision  on  these  issues  in 
a  subsequent  Federal  Register 
dociunent. 

A.  Comments  on  MSD  Delay 

Many  commenters  supported  the 
delay,  citing  reasons  similar  to  those  in 
the  July  1,  2002  proposal,  or  urged 
OSHA  to  rescind  Section  1904.12 
altogetiier  (Exs.  2-2. 2-3,  2-5,  2-6,  2-7, 
2-8.  2-9,  2-12,  2-13,  2-14,  2-15, 

2-16,  2-21,  2-23,  2-27,  2-28,  2-29, 
2-30,  2-31,  2-32,  2-33,  2-35,  3-3,  3-4, 
3-5,  3-12,  3-13.  3-14,  3-16,  3-17).  In 
a  representative  comment,  the  American 
Dental  Association  stated  that: 

The  proposal  demonstrates  the  Agency's 
understanding  of  the  complexity  of  defining 
MSDs  and  the  potential  consequences  of 
adopting  a  hastily  developed  standardized 
deflnition.  It  is  likely  that  once  a  MSD 
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dermition  is  adopted  by  OSHA  it  would  be 
difficult  to  alter  or  change  it  in  future 
rulemakings,  so  it  is  important  that  the 
Agency  not  act  precipitously  (Ex.  2-15) 

Commenters  suggested  that  additional 
delay  was  appropriate  to  allow  for 
consideration  of  relevant  comment  (See, 
e.g..  Exs.  2-2.  2-5.  3-14),  to  avoid 
confusioo  [See.  e.g..  Exs.  2-2.  2-3,  2-5. 
2-16.  2-33).  to  avoid  unnecessary 
training  and  computer  programming 
costs  {See.  e.g..  Exs.  2-7.  2-12.  2-21). 
Two  commenters  argued  that  delay  was 
not  harmful  because  there  is  no  effect  on 
the  recording  of  MSD  cases  (See,  e.g.. 
Exs.  2-3.  2-30)  and  one  stated  that  the 
delays  would  not  affect  safety  because 
MSD  cases  would  be  recorded  even 
when  the  MSD  column  was  not  checked 
(See.  e.g..  Ex.  3-13).  Several 
commenters  suggested  that  OSHA 
should  delay  the  MSD  definition  for 
recordkeeping  purposes  until  a  common 
definition  is  adopted  for  ergonomic 
purposes  (See,  e.g..  Exs.  2-13,  2-16,  2- 

30). 

Other  commenters  recommended 
deletion  of  the  §  1904.12  requirements, 
including  the  MSD  colimin  and  the 
MSD  definition  (See.  e.g..  Exs.  2-2,  2- 
3.  2-5,  2-6,  2-7,  2-?,  2-9,  2-12,  2-13, 
2-14,  2-16,  2-21,  2-23.  2-27,  2-28,  2- 
29.  2-30,  2-31,  2-32,  2-35,  3-5,  3-12. 
3-13,  3-14.  3-16,  3-17).  arguing  that  it 
is  an  unnecessary  paperwork  burden 
(See.  e.g..  Exs.  2-2.  2-5,  2-9.  2-12.  2- 
21.  2-23).  that  a  column  is  not  needed 
(See.  e.g..  Exs.  2-7.  2-9.  2-14.  2-21.  2- 
23.  2-27,  2-30,  3-5,  3-12,  3-16).  that 
OSHA's  comprehensive  ergonomics 
plan  found  that  no  single  definition  is 
appropriate  (See,  e.g..  Exs.  2-3,  2-12,  2- 
13,  2-16,  2-28,  2-29,  2-32,  2-35),  that 
the  §  1904.12  MSD  definition  was 
inappropriate  (See.  e.g..  Exs.  2-3.  2-6. 
2-7,  2-8,  2-9,  2-12,  2-13,  2-16,  2-23. 
2-27,  2-28,  2-29,  2-30,  2-31,  2-32,  2- 
35.  3-3.  3-14.  3-16).  and  that 
controversy  and  lack  of  consensus  in  the 
scientific  and  medical  communities  on 
the  MSD  issue  makes  it  premature  for 
OSHA  to  include  a  regulatory  definition 
(See.  e.g..  Exs.  2-8.  2-12.  2-13.  2-14.  2- 
31.2-32.2-35.3-17). 

Several  commenters  opposed  a  delay 
in  implementing  the  recordkeeping 
rule's  definition  of  MSD  and  the 
requirement  to  check  the  MSD  column 
(See.  e.g..  Exs.  2-10,  2-11.  2-18.  2-19, 
2-20,  2-22,  2-24,  2-25.  2-26.  2-34.  2- 
35,  2-36.  2-37,  2-39.  3-2.  3-7.  3-9.  3- 
15).  The  United  Food  &  Commercial 
Workers  International  Union  (UFCW) 
stated: 

The  UFCW  believes  strongly  that  OSHA 
should  utilize  the  broadest  definition  for 
recording  musculoskeletal  disorders  on  the 
OSHA  Form  300.  As  well,  columns  for 
recording  MSDs  and  hearing  loss  are 


absolutely  necessary  for  accurate  surveillance 
as  well  as  utilization  of  the  logs  for 
prevention  purposes  of  these  two  significant 
safety  and  health  problems  facing  UFCW 
members  (Ex.  2-39) 

Commenters  argued  against  further 
delay  because  delay  will  make  it 
difficult  to  collect  information  on  these 
disorders  and  make  it  difficult  to  take 
hiture  action  (See.  e.g..  Exs.  2-10,  2-22, 
2-24,  2-35.  3-9).  delay  will  make  it 
more  difficult  to  trackMSD  (See,  e.g.. 
Exs.  2-19.  2-20.  2-24.  2-35.  2-36,  2-39. 
3_7,  3_9,  3-15).  an  MSD  column  can  be 
used  to  identify  injuries  and  develop 
prevention  strategies  (See.  e.g..  Exs.  2- 

10.  2-11.  2-18.  2-19.  2-20.  2-22.  2-24. 
2-25.  2-34.  2-35.  2-36.  2-39.  3-9,  3- 
15),  an  MSD  column  is  needed  to 
develop  more  complete  and  consistent 
statistics  by  BLS  (See.  e.g..  Exs.  2-11,  2-r 
18,  2-20,  2-24,  2-25,  2-26,  2-35,  2-36, 
3-7),  an  MSD  column  helps  OSHA  and 
NIOSH  during  workplace  interventions 
(See.  e.g..  Exs.  2-20,  2-24,  2-25,  2-26). 
and  lack  of  an  MSD  column  may  lead 

to  under-recording  of  MSD  injuries  (See. 
e.g..  Ex.  2-25). 

Manv  commenters  supported  the 
broad  definition  of  MSD  in  §  1904.12  to 
promote  a  complete  capture  of  MSD 
cases  regardless  of  risk  factor,  to 
produce  more  complete  statistics  on 
MSD,  to  protect  workers  from  MSD 
injury  by  identifying  ergonomic 
problems,  and  because  it  is  difficult  to 
ascertain  one-time  versus  ongoing 
exposure  (See.  e.g..  Exs.  2-4,  2-10,  2- 

11,  2-18,  2-20,  2-22,  2-24,  2-26,  2-34, 
2-35,  2-36,  2-39,  3-6).  Commenters 
also  expressed  their  support  of  the  MSD 
definition  in  the  Section  1904.12 
regulation,  noting  its  similarity  to 
definitions  used  in  many  other  contexts, 
such  as  industrial  hygiene  practice, 
OSHA's  guidelines  for  meatpacking 
plants,  the  National  Academy  of 
Sciences  reports  on  ergonomics,  NIOSH, 
employers  with  effective  ergonomics 
programs,  OSHA's  settlement 
agreements,  the  former  recordkeeping 
system,  other  government  agencies,  and 
other  countries  (See,  e.g.,  Exs.  2-10,  2- 
11,  2-19,  2-20,  2-22,  2-24,  2-25,  2-26, 
2-35,  2-36,  2-39,  3-9.  3-15).  Several 
commenters  observed  that  the  definition 
is  the  same  as  the  MSD  definition  used 
by  the  Bureau  of  Labor  Statistics  for  the 
last  three  years  (See,  e.g.,  Exs.  2-10,  2- 
11,  2-19,  2-20,  2-22,  2-24.  2-35.  2-36. 
2—39  3—15). 

The  AFlA:iO  (Ex.  2-24-1)  supported 
these  comments,  and  also  argued  that, 
without  an  MSD  definition  it  would  be 
difficult  for  DOL  to  take  enforcement 
actions  on  ergonomics  hazards  under 
the  general  duty  clause.  The  AFL-CIO 
also  argued  that  the  January  2001 
revised  OSHA  recordkeeping  rule 


included  provisions  that  would  assist 
employers,  unions,  workers  and  the 
government  in  identifying  and 
addressing  MSDs.  The  AFL-CIO 
recommended  that  the  Department  of 
Labor  maintain  the  provisions  of  the 
2001  recordkeeping  rule  and  move 
immediately  to  implement  the  rule  in  its 
entirety. 

B.  OSHA's  Decision  on  MSD  Delay 

OSHA  does  not  believe  that  a  MSD 
definition  should  be  implemented  now. 
for  the  same  reasons  outlined  in  the  July 
1.  2002  proposal  to  delay  §  1904.12. 
While  the  Agency  has  not  yet  decided 
on  the  correct  approach  for  dealing  with 
the  Part  1904  MSD  definition.  OSHA 
plans  to  publish  a  final  rule  in  2003  to 
resolve  the  MSD  definition  issue  for  the 
year  2004  and  beyond. 

OSHA  does  not  agree  that  delayed 
implementation  of  Section  1904.12  will 
make  it  more  difficult  for  employers, 
workers  and  OSHA  to  address 
workplace  ergonomic  hazards,  or 
undermine  OSHA's  ability  to  enforce 
the  general  duty  clause  for  ergonomic 
hazards.  Employers  are  required  to 
record  all  injuries  and  illnesses  meeting 
the  criteria  established  in  Sections 
1904.4  through  1904.7  of  the 
recordkeeping  rule  regardless  of 
whether  a  particular  injury  or  illness 
meets  the  definition  of  MSD  in  Section 
1904.12.  Thus,  the  delay  in 
implementing  Section  1904.12  will  not 
reduce  the  number  of  cases  recorded  or 
affect  the  narrative  description  of  the 
injury  or  illness  that  must  be  provided 
for  each  case.  Employers  who  use  the 
Log  and  injury  reports  to  discover 
ergonomic  hazards  will  be  able  to 
continue  to  do  so,  relying  on  the 
description-of-injury  information  and 
other  data  to  identify  MSDs  in  their 
workplaces.  Employees  will  continue  to 
have  access  to  the  information  provided 
in  the  Log  and.  under  the  new  rule,  to 
the  information  in  the  part  of  the 
Incident  Report  explaining  how  the 
incident  occurred.  Employers  and 
employees  will  be  able  to  categorize  this 
injury  and  illness  information  in  any 
manner  they  find  useful. 

The  delay  will  not  affect  the  quality 
or  availability  of  useful  statistical  data 
on  MSDs.  At  the  facilify  level, 
employers,  employees  and  govenmient 
workers  will  continue  to  estimate  MSD 
incidents  by  analyzing  individual  injury 
and  illness  entries,  just  as  they  have 
done  in  the  past. 

Finally.  OSHA  notes  that  the  delay  in 
the  implementation  of  Section  1904.12 
will  have  no  effect  on  the  Department's 
enforcement  of  the  general  duty  clause. 
The  definition  of  MSD  in  that  section 
has  never  been  in  effect,  and  has  not 
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been  a  factor  in  enforcement  of  the 
clause.  The  sole  effect  of  the  delay  is 
that  employers  need  not  use  the 
definition  to  categorize  cases  on  the 
OSHA  Recordkeeping  Log  for  calendar 
year  2003.  This  recordkeeping  issue 
does  not  affect  an  employer's  obligation 
under  the  general  duty  clause.  The 
employer  remains  obligated  to  free  its 
workplace  from  recognized  hazards  that 
are  likely  to  cause  serious  physical 
harm. 

OSHA  is  modifying  the  note  following 
the  introduction  to  Section  1904.12  to 
inform  employers  of  the  policy  that  will 
be  in  effect  during  2003.  The  note  also 
informs  the  employer  that,  instead  of 
checking  the  colimm  on  the  300  Log  for 
musculoskeletal  disorders  (since  this 
column  has  been  removed  from  the  log), 
the  employer  is  to  check  the  column  for 
"injury"  or  "all  other  illness," 
depending  on  the  circumstances  of  the 
case. 

In  a  related  matter,  the  privacy 
provisions  of  Part  1904  use  the  MSD 
definition  from  §  1904.12.  Specifically, 
paragraph  1904.29(b)(7)(yi)  of  the  rule 
states  that  employers  must  consider  an 
illness  case  to  be  a  privacy  concern  case, 
and  withhold  the  employee's  name  from 
the  forms,  if  the  employee 
independently  and  voluntarily  requests 
that  his  or  her  name  not  be  entered  on 
the  Log.  The  second  sentence  of  the 
paragraph  states  "[mjusculoskeletal 
disorders  (MSDs)  are  not  considered 
privacy  concern  cases."  Because  the 
effective  date  of  the  §  1904.12  MSD 
definition  is  being  delayed,  OSHA  will 
be  unable  to  implement  the 
§  1904.29(b)(7)(vi)  requirement  during 
2003.  Accordingly,  OSHA  is  modifying 
the  note  to  Section  1904.29(b)(7)(vi) 
stating  that  the  second  sentence  takes 
effect  on  January  1,  2004. 

n.  The  Hearing  Loss  Column  Provisions 

In  January.  2001  OSHA  published 
revisions  to  its  rule  on  recording  and 
reporting  occupational  injuries  and 
illnesses  (66  FR  5916-6135)  to  take 
effect  on  January  1,  2002,  including 
provisions  for  recording  occupational 
hearing  loss  when  an  employee 
experienced  a  standard  threshold  shift 
(STS).  An  STS  is  defined  in  OSHA's 
§  1910.95  noise  standard  as  a  change  in 
hearing  threshold,  relative  to  the 
baseline  audiogram  for  that  employee, 
of  an  average  of  10  decibels  (dB)  or  more 
at  2000,  3000,  and  4000  hertz  (Hz)  in 
one  or  both  ears.  On  July  3,  2001,  OSHA 
proposed  to  delay  the  effective  date  of 
29  CFR  1904.10  Recording  criteria  for 
cases  involving  occupational  hearing 
loss  until  January  1.  2003.  OSHA 
explained  that  it  was  reconsidering  the 
requirement  in  29  CFR  §  1904.10  due  to 


ongoing  concerns  about  the  level  of 
hearing  loss  that  should  be  considered 
a  significant  health  condition,  asked  for 
comment  on  whether  or  not  to  delay  the 
provisions  while  reconsidering  the 
issue,  and  asked  the  public  to  submit 
substantive  comments  on  the  hearing 
loss  recording  issue  (66  FR  35113- 
35115). 

After  considering  the  views  of 
interested  parties,  OSHA  published  a 
final  rule  on  October  12,  2001  dela3dng 
the  effective  date  of  29  CFR  1904.10 
until  January  1,  2003,  and  setting  forth 
interim  hearing  loss  recording  criteria 
for  2002  (66  FR  52031-52034).  The 
Agency  then  issued  a  final  rule  on  July 
1 ,  2002  establishing  new  recording 
criteria  for  occupational  hearing  loss 
that  captured  STS  cases  when  £e 
employee's  overall  hearing  level 
exceeded  25  dB  from  audiometric  zero. 
(67  FR  44037-44048).  In  a  separate 
proposed  rule  published  that  same  date, 
OSHA  proposed  to  delay  the 
requirement  to  check  a  hearing  loss 
column  on  the  OSHA  300  Log,  and 
asked  for  substantive  conunent  on  the 
utility  of  the  column,  the  usefulness  of 
the  data  that  would  be  produced,  a  id 
any  costs  or  burdens  associated  with 
implementing  a  hearing  loss  column  (67 
FR  44124-44127). 

The  period  for  submission  of 
comments  on  the  proposed  rule  closed 
on  August  30,  2002.  After  considering 
the  views  of  interested  parties,  OSHA 
has  determined  that  the  effective  date  of 
Section  1904.10(b)(7)  should  be  delayed 
until  January  1,  2004.  OSHA  will 
implement  the  provisions  at  that  time, 
and  does  not  see  any  need  for  further 
delay  on  the  hearing  loss  column  issue. 

A.  Comments  on  the  Need  for  and 
Whether  To  Delay  the  Hearing  Loss 
Column 

A  number  of  commenters  either 
supported  OSHA's  proposed  one-year 
delay  of  §  1904.10(b)(7),  or 
recommended  deleting  the  requirement 
to  identify  hearing  loss  cases  in  a 
separate  column  of  the  OSHA  300  Log 
(See.  e.g.,  Exs.  2-3,  2-6,  2-7,  2-14,  2- 
28,  2-29,  2-30,  2-33.  2-35,  3-1,  3-3.  3- 
4,  3-5,  3-12,  3-13,  3-14.  3-17). 
Commenters  argued  that  delay  will 
reduce  the  cost  and  burden  associated 
with  revising  and  reissuing  the  form 
(See,  e.g.,  Exs.  2-3,  2-7,  2-28.  2-29,  3- 
13),  will  provide  time  to  update  and 
distribute  the  forms  (See,  e.g.,  Exs.  2-28, 
2-29,  3-13),  will  allow  employers 
enough  time  to  update  computer 
software  used  to  comply  with  Part  1904 
(See,  e.g.,  Exs.  2-28,  2-29),  provide  time 
for  employee  training  [See,  e.g.,  Ex.  3- 
13),  minimize  confusion  due  to  the 
inflated  niunber  of  hearing  loss  cases 


recorded  in  the  first  year  (See.  e.g.,  Exs. 
2-28,  2-29),  and  allow  OSHA  to  work 
with  BLS  to  work  out  an  alternative 
methods  for  collecting  statistics  (See. 
e.g.,  Ex.  2-35). 

Commenters  also  supported  a  delay 
until  the  MSD  column  issue  is  resolved 
(See,  e.g.,  Exs.  2-3,  2-26,  3-13)  so  the 
forms  would  only  be  revised  once.  For 
example,  NIOSH  stated  that  it 
"(rlecognizes  that  multiple  year 
revisions  in  the  OSHA  300  form  may 
cause  confusion  among  employers  and 
can  jeopardize  the  accuracy  of  survey 
data  based  on  a  sample  of  300  Logs. 
Therefore,  NIOSH  believes  that  OSHA 
should  make  every  effort  to  consolidate 
any  revisions  to  the  OSHA  300  Log 
decides  to  make  at  one  point  in  time" 
(Ex.  2-26). 

A  nimiber  of  conmienters 
recQmmended  OSHA  delete  the  hearing 
loss  column  altogether  (See,  e.g.,  Exs.  2- 
6,  2-7,  2-14,  2-30,  2-35,  3-3,  3-5,  3- 
12.  3-14.  3-17).  Commenters  objected  to 
the  column  with  statements  that  a 
separate  column  for  hearing  loss  is  not 
needed  (See,  e.g.,  Exs.  2-6,  2-7.  2-14. 
2-30.  2-35.  3-5).  because  it  is  unclear 
how  the  column  would  be  used  to 
improve  the  effectiveness  of  an 
employer's  hearing  conservation 
program,  given  the  follow-up  actions 
required  by  1910.95  (See,  e.g..  Exs.  2-7, 
2-35),  because  the  data  will  not  shed 
light  on  causes  or  provide  value  in 
determining  prevention  strategies  (See, 
e.g..  Ex.  2-30),  because  work  relatedness 
determinations  are  subject  to  error  and 
a  column  is  subject  to  more  error  than 
a  survey  that  accounts  for  non- 
occupational hearing  loss  (See.  e.g.,  Ex. 
2-35).  because  statistics  can  be 
generated  from  the  descriptions  on  the 
300  Log  (See,  e.g.,  Ex.  2-6).  and  that  it 
would  be  better  to  conduct  a  BLS  survey 
with  real  life  examples,  questions  and 
practical  definitions  with  input  from 
industry,  medical  professions,  and 
statisticians  (See,  e.g.,  Ex.  3-14).  The 
National  Grain  and  Feed  Association 
argued  that  the  column  would  have  no 
protective  value,  stating  that: 

It  is  unclear  how  a  separate  hearing  loss 
column  on  the  300  Log  could  be  used  to 
further  improve  the  effectiveness  of  an 
employer's  hearing  conservation  program. 
For  example  OSHA's  Occupational  Noise 
Exposure  Standard  (29  CFR  1910.95)  already 
requires  employers  to  monitor  employees' 
exposure  to  noise  and  take  certain  actions  if 
workplace  noise  exceeds  specific  levels, 
including  implementing  a  hearing 
conservation  program,  employee  aucjiiograms, 
administrative  and  engineering  controls  and 
employee  training  (Ex.  3-14). 

Other  commenters  opposed  further 
delay  of  the  hearing  loss  column  and 
urged  OSHA  to  implement  the 
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§  1904.10(b)(7)  requirements  in  2003 
(See.  e.g..  Exs.  2-4.  2-10,  2-11.  2-17.  2- 
18.  2-19.  2-22,  2-24,  2-25.  2-26.  2-34. 
2-36.  2-37,  2-39.  3-9.  3-15).  These 
commenters  argued  that  a  hearing  loss 
column  is  needed  to  provide  a  basis  for 
prevention  efforts  (See.  e.g..  Exs.  2-11. 
2-17.  2-19.  2-20.  2-24.  2-36.  2-37,  3- 
7.  3-15).  that  there  is  little  or  no  burden 
to  adding  a  hearing  loss  column  (See, 
e.g..  Exs.  2-4,  2-11,  2-24,  2-34,  2-37, 
2-39),  and  that  waiting  for  resolution  of 
the  MSD  colilmn  issue  is  unnecessary 
and  inappropriate  and  causes 
unnecessary  delay  with  collection  and 
analysis  of  the  data,  (See,  e.g..  Exs.  2- 
4,  2-24.  2-34).  The  International 
Chemical  Workers  Union  Council  stated 
that  delay  will  condemn  more  workers 
and  even  supervisors  to  unnecessary 
hearing  loss,  and  that  a  column  would 
provide  information  to  employees 
because  "There  are  no  requirements  for 
employers  to  post  or  even  develop  a 
summary  of  hearing  loss  by  workplace, 
department,  or  job  type.  As  such,  the 
only  way  that  workers  and  their 
representatives  can  learn  what  areas  of 
the  plant  and  how  many  workers  are 
experiencing  significant  hearing  loss  is 
by  these  being  posted  on  the  300  Log, 
by  word  of  mouth,  or  by  convincing  the 
employer  to  develop  a  summary  of 
hearing  loss  on  a  yearly  basis"  (Ex.  2- 

34). 

Commenters  also  cited  statistical 
reasons  for  a  hearing  loss  column, 
stating  that  a  column  will  improve  the 
BLS  data  as  current  BLS  data  on  hearing 
loss  is  limited  and  includes  only  cases 
resulting  in  days  away  from  work  (See, 
e.g.,  Exs.  2-10.  2-11.  2-17.  2-18.  2-19. 
2-20.  2-24.  2-26.  2-34.  2-36.  2-37.  2- 
39).  that  there  are  no  other  credible 
sources  of  national  statistics  on  hearing 
loss  (See,  e.g..  Ex.  2-20),  that  no 
alternative  data  collection  methods  are 
as  effective  (See,  e.g..  Ei.  2-10).  and  that 
there  is  no  other  cost  effective  method 
for  collecting  occupational  hearing  loss 
statistics  (See,  e.g..  Exs.  2-24.  2-26). 
The  Coalition  to  Protect  Workers' 
Hearing  (Ex.  2-4),  which  includes  the 
American  Academy  of  Audiology.  the 
American  Association  of  Occupational 
Heahh  Nurses,  the  American  Industrial 
Hygiene  Association,  the  American 
Speech-Language-Hearing  Association, 
the  Council  for  Accreditation  in 
Occupational  Hearing  Conservation,  the 
Institute  of  Noise  Control  Engineering, 
The  National  Hearing  Conservation 
Association,  and  Self  Help  for  Hard  of 
Hearing  People.  Inc..  argued  that: 

The  inability  lo  quantify  with  reasonable 
accuracy  rather  than  estimate  the  effects  of 
noise  on  the  U.S.  workforce  has  significant 
ramiflcations.  While  we  understand  the 
effects  of  noise  on  hearing  reasonably  well. 


we  are  unable  to  address  such  issues  as  the 
efficacy  of  hearing  protection  devices, 
strengths  or  deficiencies  in  hearing 
conservation  programs,  and  benchmarking 
standards  for  comparable  employers  and 
industries  without  comprehensive  data  on 
prevalence  of  noise  induced  hearing  loss. 

B.  OSHA  s  Reasons  for  Retaining  the 
Hearing  Loss  Column 

OSHA  has  decided  to  retain  the 
hearing  loss  column.  Doing  so  will 
improve  the  Nation's  statistical 
information  on  occupational  hearing 
loss,  facilitate  analysis  of  hearing  loss 
data  at  individual  workplaces,  and 
improve  the  Agency's  ability  to  assess 
this  common  occupational  disorder. 
One  of  the  major  functions  of  the  Part 
1904  regulation  is  to  produce  national 
statistics  for  occupational  injury  and 
illness  (29  U.S.C.  657.(c)(l)).  The  data 
will  clearly  improve  the  Nation's 
statistics  on  occupational  hearing  loss. 
The  current  data  published  by  the 
Bureau  of  Labor  Statistics  for  injuries 
and  illnesses  occurring  in  year  2000 
reveal  that  the  category  entitled 
"Disorders  of  the  ear,  mastoid  process, 
hearing"  provided  estimates  of  316 
cases,  and  the  subcategory  of  "deafness, 
hearing  loss"  provided  estimates  of  146 
cases  (h  ttp  ://www.  bls.gov/iif/osh  wc/osh/ 
case/ostb  J  047.txt. 

Because  the  BLS  statistics  on  case 
characteristics  only  reflect  injuries  and 
illnesses  that  result  in  days  away  from 
work,  and  workers  commonly  suffer 
hearing  loss  and  never  require  a  day 
away  from  work,  the  BLS  estimates 
represent  only  a  minor  fraction  of  the 
total  hearing  loss  experienced  by  U.S. 
workers  and  do  not  reflect  the  incidence 
of  occupational  hearing  loss.  A 
discussion  of  the  BLS  data  systems  and 
how  they  function  may  be  found  at 
http://www.bls.gov/bls/safety.htw.  By 
providing  a  separate  300  Log  column  for 
this  disorder,  the  data  for  hearing  loss 
will  be  summarized  by  the  employer  at 
the  end  of  the  year,  and  will  be  captured 
by  the  BLS  when  sampled  employers 
submit  their  summary  injury  and  illness 
information.  Thus,  national  statistics 
will  be  available,  for  the  first  time,  that 
include  cases  that  result  in  days  away 
from  work  and  those  that  do  not.  Since 
OSHA  recently  published  new  criteria 
for  recording  occupational  hearing  loss 
that  will  result  in  consistent  data 
capture  of  significant  hearing  loss  cases 
(67  FR  44037-44048).  the  column  can 
be  used  by  BLS  to  generate  useful, 
consistent,  and  accurate  statistics  for  the 
Nation. 

The  resulting  statistics  will  be  of 
value  to  several  groups.  The  data  will 
have  value  on  their  own  as  a  public 
information  resource  that  can  be 


accessed  by  students,  hearing  loss 
professionals,  researchers,  and  others. 
The  data  can  be  used  by  policy  makers 
to  prioritize  hearing  loss  prevention 
efforts  and  measure  the  performance  of 
those  efforts,  whether  they  are 
enforcement,  guidance,  outreach  or 
consultation.  OSHA  believes  that  the 
greatest  value  of  the  data  will  be 
realized  by  employers  and  employees  at 
individual  workplaces.  These 
individuals  have  always  had  the  ability 
to  determine  the  incidence  of  hearing 
loss  cases  in  their  workplace  via 
analysis  of  the  individual  case 
descriptions  on  the  OSHA  300  Logs;  the 
hearing  loss  column  will  only  make  this 
task  easier.  The  greater  value  of  the 
column  lies  in  the  new  ability  to 
benchmark  the  hearing  loss  statistics  of 
an  individual  workplace  to  the  hearing 
loss  statistics  for  industry  as  a  whole,  or 
to  hearing  loss  statistics  for  a 
comparable  industry  classification.  This 
will  allow  employers  and  employees  to 
compare  their  hearing  loss  prevention 
performance  to  the  performance  of  their 
peers  and  know  whether  or  not  their 
efforts  are  succeeding.  This  is  a  function 
that  is  not  required  under  the  §  1910.95 
noise  standard,  and  is  a  useful  purpose 
of  the  Part  1904  records. 

OSHA  disagrees  with  the  arguments 
against  a  hearing  loss  column.  In 
response  to  the  criticism  that  the  data 
will  not  shed  light  on  causes  or  provide 
value  in  determining  preventive 
strategies  (See,  e.g.,  Ex.  2-30),  a  mere 
entry  on  the  Log  does  not,  by  itself, 
show  an  employer  or  employee  how  to 
prevent  hearing  loss.  That  is  the 
function  of  further  analysis  of  the 
hearing  loss  cases,  the  workplace,  and 
the  employer's  hearing  conservation 
program.  In  this  matter,  hearing  loss  is 
no  different  than  any  other  type  of 
injury  or  illness.  The  Log  provides 
descriptive  data  about  occupational 
injuries  and  illnesses  and  some  of  the 
circumstances  surrounding  them.  It 
does  not  replace  the  need  for  causal 
analysis  of  occupational  injuries  and 
illnesses.  One  commenter  also  raised 
the  error  rate  for  determining  the  work 
relatedness  of  hearing  loss  cases  (Ex.  2- 
35).  OSHA  notes  that  the  data  only 
reflect  work-related  hearing  loss  cases. 
Part  1904  requires  the  employer  to 
consider  the  case  to  be  work-related 
only  when  ejcposure  at  work  either 
causes  or  contributes  to  a  hearing  loss, 
or  significantly  aggravates  a  pre-existing 
hearing  loss  (§  1904.5).  Section 
1904.10(b)(6)  allows  the  employer  to 
consider  the  case  non  work-related  if  a 
physician  or  other  licensed  health  care 
professional  determines  the  hearing  loss 
is  not  work  related. 
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Finally,  the  colunm  is  not 
burdensome.  Although  the  rule  does  not 
require  employers  to  use  computer 
software  to  track  injuries  and  illnesses, 
many  employers  do  so  voluntarily,  and 
these  employers  will  have  some 
minimal  initial  costs  to  revise  their 
software.  Employers  will  also 
experience  a  small  training  cost  to 
familiarize  the  employees  who  maintain 
the  records  with  the  new  colimm. 
However,  once  these  tasks  are 
completed,  it  is  no  more  burdensome  to 
check  a  hearing  loss  column  than  one  of 
the  other  columns  on  the  form. 

C.  OSHA 's  Reasons  for  Delaying  the 
Hearing  Loss  Column 

OSHA  has  decided  to  delay  the 
§  1904.10(b)(7)  requirements  imtil 
January  1,  2004.  While  the  Agency  has 
now  received  comment  on  the  hearing 
loss  column  and  has  collected  adequate 
information  to  evaluate  the  issue,  there 
is  not  enough  time  to  implement  the 
requirement  for  use  in  2003.  As  the 
American  Petroleum  Institute  remarked, 
the  one  year  delay  would  "(pjrovide 
adequate  time  for  OSHA  to  update  and 
distribute  the  form  300  and  300S; 
provide  adequate  time  for  employers  to 
update  their  recordkeeping  software  and 
retrain  those  responsible  for 
recordkeeping;  provide  OSHA  with 
valuable  input  from  stakeholders; 
minimize  confusion,  including  the 
inflated  number  of  hearing  loss  cases 
that  would  be  expected  during  the  first 
(changeover)  year  of  the  new  criteria  for 
hearing  loss;  and  make  more  efficient 
use  of  resources"  (Ex.  2-29). 

OSHA  agrees  with  the  API.  In  order 
to  implement  the  hearing  loss  column  in 
2003,  the  Agency  wotild  need  to 
redesign  the  forms,  print  them  in 
sufficient  quantity,  and  distribute  them 
for  employers  use.  The  states  with 
OSHA  Approved  State  Plans  would 
need  to  modify  their  regulations  and 
any  state-specific  forms  they  use  to 
obtain  equivalent  data.  Employers 
would  need  to  implement  the  new 
forms,  change  any  software  they  might 
be  using  to  keep  their  records,  and  make 
any  other  changes  they  deem  necessary. 
While  none  of  these  tasks  are 
particularly  difficult  or  burdensome, 
there  is  clearly  insufficient  time 
available  to  accomplish  these  tasks 
before  January  1  of  2003.  Waiting  tmtil 
January  2004  will  provide  all  affected 
parties  with  more  than  adequate  time  to 
implement  the  new  forms  in  a 
methodical,  planned  fashion. 

D.  Other  Hearing  Loss  Issues 

OSHA  would  like  to  clarify  three 
matters  in  relation  to  recording 
occupational  hearing  loss  in 


conjimction  with  the  Section  1904.10 
final  rule  issued  July  1,  2002.  First,  the 
preamble  to  the  final  rule  stated  that 
employers  in  the  shipbuilding 
industries  are  not  covered  by  OSHA's 
noise  standard  §  1910.95  and  are 
therefore  not  required  to  perform 
audiometric  tests.  (67  FR  44038,  44040). 
This  statement  was  an  error.  OSHA 
Directive  STD  0.2  Identification  of 
General  Industry  Safety  and  Health 
Standards  (29  CFR  1910)  Applicable  to 
Shipyard  Work  specifically  states  that 
employers  in  the  shipbuilding  industry 
that  are  covered  by  the  29  CFR  part  1915 
Standards  are  required  to  comply  with 
a  number  of  29  CFR  Part  1910 
standards,  including  the  §  1910.95 
requirements  for  occupational  noise. 

"The  second  issue  involves  the 
computation  of  a  Standard  Threshold 
Shift  (STS),  which  is  one  part  of  the 
two-part  recording  criteria  recently 
published  (67  FR  44037-44048).  (The 
case  must  also  reflect  a  25  dB  hearing 
level  compared  to  audiometric  zero.) 
The  STS  computation  is  to  be  made  in 
accordance  with  the  Occupational  Noise 
Exposure  Standard  1910.95.  As  OSHA 
stated  in  the  preamble  to  the  July  1 , 
2002  rulemaking,  the  Section  1904.10 
regulation  "[u]ses  existing 
measurements  employers  are  already 
using  to  comply  with  the  OSHA  noise 
standard,  resulting  in  less  paperwork 
burden  for  employers  covered  by  both 
rules"  (67  FR  44040).  Under  1910.95, 
the  employee's  current  audiogram  is 
compared  to  the  employee's  baseline 
audiogram,  which  may  be  the  original 
audiogram  taken  when  the  employee 
was  first  placed  in  a  hearing 
conservation  program,  or  the  revised 
baseline  audiogram  allowed  by  the 
Occupational  Noise  Exposure  standard. 
Paragraph  1910.95(g)(9)  of  the  noise  rule 
states: 

(9)  Revised  baseline.  An  annual 
audiogram  may  be  substituted  for  the 
baseline  audiogram  when,  in  the 
judgment  of  the  audiologist, 
otolaryngologist,  or  physician  who  is 
evaluating  the  audiogram: 

(i)  The  standard  threshold  shift 
revealed  by  the  audiogram  is  persistent, 
or 

(ii)  The  hearing  threshold  shown  in 
the  aimual  audiogram  indicates 
significant  improvement  over  the 
baseline  audiogram. 

OSHA's  former  recording  criteria 
required  the  employer  to  track  separate 
baselines  for  recording  and  hearing 
conservation  purposes.  However,  the 
new  Part  1904  hearing  loss  recording 
system  relies  on  the  existing  1910.95 
calculations,  and  separate  baselines  will 
no  longer  be  required.  In  short,  imder 
the  new  Part  1904,  a  recordable  hearing 


loss  case  occurs  when  an  employee 
experiences  an  STS  (as  defined  in  29 
CFR  1910.95),  the  STS  is  work-related, 
and  the  employee's  aggregate  hearing 
loss  exceeds  25dB  from  audio  metric 
zero. 

Third,  OSHA  has  noted  concern 
among  employers  because  the 
application  of  the  new  two-part  test  in 
the  new  §  1904.10  recording  criteria  will 
result  in  an  increase  in  recorded  hearing 
loss  cases.  As  noted  in  the  July  1,  2002 
rulemaking,  the  new  criteria  will 
captiue  more  hearing  loss  cases. 
Employers  will  experience  an  increase 
in  recorded  hearing  loss  cases  in  2003 
and  future  years.  Caution  qiust  be  used 
when  comparing  the  2003  and  futiue 
data  to  prior  years,  when  the  25  dB 
criteria  for  recordkeeping  was  used. 
OSHA  recognizes  this  increase,  and  will 
take  the  changes  in  the  recordkeeping 
rule  into  account  when  evaluating  an 
employer's  injury  and  illness 
experience. 

Agency  Determination  of  Good  Cause 
for  an  Accelerated  Effective  Date 

The  Administrative  Procedure  Act 
generally  requires  a  thirty-day  period 
between  the  publication  date  and  the 
effective  date  of  a  final  substantive  rule. 
5  U.S.C.  553(d)  provides,  in  relevant 
part,  as  follows: 

The  required  publication  or  service  of 
a  substantive  rule  shall  be  made  not  less 
than  thirty  days  before  its  effective  date, 
except — 

(1)  a  substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 

restriction;  [or] 

*  *  * 

(3)  as  otherwise  provided  by  the 
agency  for  good  cause  foimd  and 
published  with  the  rule. 

There  will  not  be  thirty  days  between 
the  publication  of  this  final  rule  and  its 
effective  date  of  January  1,  2003. 
However,  the  exemptions  from  the 
thirty-day  requirement  recognized  in  5 
U.S.C.  553(d)(1)  and  (3)  apply  here. 
First,  this  final  rule  grants  an  exemption 
by  delaying  certain  regulatory 
requirements  that  would  otherwise  take 
effect  for  the  year  2003.  The 
requirements  to  check  the  MSD  column 
and  the  hearing  loss  column  are 
effective  on  January  1 ,  2003  as  a  matter 
of  law  unless  this  rule  takes  effect  before 
that  date.  Therefore,  the  rule  grants  an 
exemption  to  a  legal  requirement,  and  is 
excepted  from  the  thirty-day  effective 
date  requirement. 

Moreover.  OSHA  also  finds  that  there 
is  good  cause  to  make  the  rule  effective 
on  January  1 ,  2003.  even  if  that  date  is 
less  than  thirty  days  from  publication. 
The  effective  date  for  the  requirements   ' 
to  check  the  MSD  and  hearing  loss 
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columns  was  delayed  during  2002  while 
OSHA  considered  comment  on  issues 
related  to  these  requirements.  This  rule 
merely  continues  the  status  quo  during 
2003;  it  does  not  require  any  change  in 
recordkeeping  procedures. 

If  this  rule  cannot  be  made  effective 
until  thirty  days  from  publication, 
employers  will  be  required  to  comply 
with  the  new  MSD  and  hearing  loss 
column  requirements  for  a  brief  time 
during  2003,  only  to  revert  back  to  the 
existing  requirements.  This  would 
impose  burdensome  requirements  on 
employers  to  quickly  train  their 
employees  and  modify  their 
recordkeeping  software  in  time  to 
accommodate  the  new  requirements  on 
January  1.  These  extraordinary  efforts 
would  be  wasted  since  the  columns 
would  be  in  effect  for  only  a  short  time, 
and  would  produce  no  worthwhile  data. 
Moreover,  there  would  be  a  substantial 
degree  of  confusion  about  compliance 
responsibilities  since  the  current 
recordkeeping  forms  do  not  contain  the 
columns  or  the  MSD  definition,  and 
OSHA  could  not  produce  and  distribute 
new  forms  in  time.  For  these  reasons, 
OSHA  believes  that  this  final  rule  must 
take  effect  on  fanuarv'  1 ,  2003. 

Paperwork  Reduction  Act 

The  final  rule  will  continue  OSHA's 
current  policies  regarding  the  recording 
of  hearing  loss  and  musculoskeletal 
tissue  disorders  during  2003  and  will 
not  impose  any  new  paperwork 
requirements  during  that  year.  The 
addition  of  a  new  hearing  loss  column 
in  2004  will  result  in  minor  paperwork 
burdens  associated  with  the  addition  of 
a  new  column,  involving  training  of 
recordkeeping  staff,  obtaining  new 
forms,  and  conversion  of  non- 
mandatory  computer  programs.  The 
forms  will  be  made  available  free  of 
charge  in  2003,  before  they  are  required 
for  use  in  2004.  These  burdens  are 
already  taken  into  account  in  the 
paperwork  estimates  for  this  rule. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601),  the  Assistant 
Secretary  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  does  not  add  any  new 
requirements,  merely  delaying  the 
effective  date  of  two  sections  of  the  rule, 
and  allowing  a  previously  delayed 
section  to  go  into  effect  in  2004. 

State  Plans 

The  26  States  and  territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  regulation  within  six 


months  of  the  publication  date  of  this 
final  regulation.  These  states  and 
territories  are:  Alaska,  Arizona, 
California,  Hawaii,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Cormecticut,  New  Jersey, 
and  New  York  have  OSHA  approved 
State  Plans  that  apply  to  state  and  local 
government  employees  only. 

Due  to  the  short  amount  of  time 
remaining  in  2002,  some  of  the  states 
may  not  complete  their  rulemaking 
actions  by  January  1,  2003.  However, 
the  states  will  complete  rulemaking  to 
delay  the  effective  dates  of  their 
equivalent  regulations  shortly  thereafter. 
In  the  meantime,  employers  in  these 
states  will  use  the  same  forms  used  in 
federal  jurisdiction  states  (which  as 
noted  above  do  not  currently  contain 
the  columns  or  MSD  definition)  to 
ensure  the  uniformity  of  national  data 
per  Section  1904.37. 

Executive  Order 

This  document  has  been  deemed 
significant  under  Executive  Order  12866 
and  has  been  reviewed  by  OMB. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  Henshaw, 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  It  is  issued  under 
Section  8  of  the  Occupational  Safety 
and  Heahh  Act  (29  U.S.C.  657)  and  5 
U.S.C.  553. 

Signed  at  Washington.  DC  this  11th  day  of 
December,  2002. 
|ohn  Henshaw, 

Assistant  Secretary-  of  Labor. 

For  the  reasons  stated  in  the 
preamble.  OSHA  hereby  amends  29  CFR 
Part  1904  as  set  forth  below: 


PART  1904— {AMENDED] 

1.  The  authority  citation  for  part  1904 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  657.  658.  660.  666, 
669.  673.  Sec:retary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017).  and  5  U.S.C.  533. 

2.  Revise  §  1904.10(b)(7)  to  read  as 
follows: 

§  1 904. 1 0    Recording  criteria  for  cases 
involving  occupational  hearing  loss. 

***** 

(b)*   *   * 

(7)  How  do  I  complete  the  300  Log  for 
a  hearing  loss  case? 

When  you  enter  a  recordable  hearing 
loss  case  on  the  OSHA  300  Log,  you 
must  check  the  300  Log  column  for 


hearing  loss.  (Note:  §  1904.10(b)(7)  is 
effective  beginning  January  1,  2004.) 

***** 

3.  Revise  the  note  to  §  1904.12  to  read 
as  follows: 

§  1904.12  Recording  criteria  for  cases 
involving  work-related  musculoskeletal 
disorders. 

*         •         •         *         • 

Note  to  §§  1904.12:  This  section  is  effective 
January  1,  2004.  From  January  1,  2002  until 
December  31,  2003,  you  are  required  to 
record  work-related  injuries  and  illnesses 
involving  muscles,  nerves,  tendons, 
ligaments,  joints,  cartilage  and  spinal  discs  in 
accordance  with  the  requirements  applicable 
to  any  injury  or  illness  under  §§  1904.5. 
§§  1904.6,  §§  1904.7,  and  §§  1904.29.  For 
entry  (M)  on  the  OSHA  300  Log,  you  must 
check  either  the  entry  for  "injury"  or  "all 
other  illnesses." 

4.  Revise  §  1904.29(b)(7)(vi)  to  read  as 
follows: 

§1904.29    Forms. 

***** 

(b)*  *  * 
(7)*    *    * 

(vi)  Other  illnesses,  if  the  employee 
independently  and  voluntarily  requests 
that  his  or  her  name  not  be  entered  on 
the  log.  Musculoskeletal  disorders 
(MSDs)  are  not  considered  privacy 
concern  cases.  (Note:  The  first  sentence 
of  this  §§  1904.29(b)(7)(vi)  is  effective 
on  January  1.  2002.  The  second  sentence 
is  effective  beginning  on  January  1. 
2004.) 
***** 

[FR  Doc.  02-31619  Filed  12-16-02:  8:45  am] 
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UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  253 

[Docket  No.  2002-4  CARP  NCBRA] 

Noncommercial  Educational 
Broadcasting  Compulsory  License 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

action:  Final  rule. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  publishing  final 
regulations  adjusting  the  royalty  rates 
and  terms  under  the  Copyright  Act  for 
the  noncommercial  educational 
broadcasting  compulsory  license  for  the 
period  2003  through  2007. 
EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 


r 
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William  J.  Roberts,  Jr.,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station.  Washington.  DC  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202) 252-3423 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  118  of  the  Copyright  Act,  17 
U.S.C,  creates  a  compulsory  license  for 
the  use  of  certain  copyrighted  works  in 
connection  with  noncommercial 
broadcasting.  Terms  and  rates  for  this 
compulsory  license  applicable  to  parties 
who  are  not  subject  to  privately 
negotiated  licenses  are  published  in  37 
CFR  part  253  and  are  subject  to 
adjustment  at  five-year  intervals.  This  is 
a  window  year  for  such  an  adjustment. 

After  extended  negotiations  initiated 
by  the  Library  of  Congress,  the  parties 
in  this  docket  submitted  proposals  for 
adjustment  of  the  rates  and  terms 
contained  in  part  253.  Section  251.63(b) 
of  the  Copyright  Arbitration  Royalty 
Panel  ("CARP")  rules,  37  CFR,  provides 
that  terms  and  rates  for  a  statutory 
license  may  be  adopted  by  the  Librarian 
of  Congress  in  lieu  of  a  CARP 
proceeding  if  all  parties  reach  a 
settlement,  and  the  Librarian  publishes 
the  negotiated  terms  and  rates  in  the 
Federal  Register  for  notice  and 
comment.  If  no  one  objects  to  the 
proposed  rates  and  terms  and  submits  a 
Notice  of  Intent  to  Participate  in  a  CARP 
proceeding,  then  the  Librarian  may 
adopt  the  negotiated  rates  and  terms  as 
final. 

On  October  30,  2002.  the  Library 
published  a  Notice  of  Proposed 
Rulemaking  ("NPRM")  setting  forth  the 
rates  and  terms  negotiated  by  the  parties 
in  this  proceeding  for  the  period  2003- 
2007.  67  FR  66090  (October  30,  2002). 
The  NPRM  specified  that  objecting 
parties  must  submit  their  objections  and 
Notices  of  Intent  to  Participate  by 
December  2,  2002.  No  filings  were 
received.  Consequently,  pursuant  to  37 
CFR  252.63(b).  the  Librarian  moves  to 
final  rules. 

Effective  Date 

The  final  section  118  royalty  terms 
and  rates  are  effective  on  January  1, 
2003.  January  1,  2003,  is  less  than  30 
days  from  publication  of  the  notice  of 
the  final  rule.  Section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C, 
provides  that  final  rules  shall  not  be 
effective  less  than  30  days  from  their 
publication  unless,  inter  alia,  the  agency 
finds  good  cause,  a  description  of  which 
must  be  published  with  the  rule.  5 
U.S.C.  553(d)(3).  Good  cause  exists  in 
this  case. 


The  final  rules  are  the  product  of 
negotiations  between  representatives  of 
copyright  owners  and  copyright  users. 
All  owners  and  users  affected  by  these 
rates  have  already  had  the  opportunity 
to  participate  in  the  process,  and  any 
additional  interested  parties  were 
afforded  further  opportunity  to 
participate  when  the  Copyright  Office 
published  them  as  proposed  rules  in  the 
Federal  Register.  67  FR  66090  (October 
30,  2002).  The  copyright  owners  and 
users  who  negotiated  the  final  rules 
have  the  expectation  that  they  will 
become  effective  on  January  1,  2003. 
Even  those  parties  affected  by  the  rules 
who  did  not  participate  in  their 
negotiation  are  aware  that  2002  is  a 
window  year  for  new  rates  and  terms  for 
the  2003-2007  period,  beginning  on 
January  1,  2003.  See  67  FR  at  66092. 

The  negotiations  that  produced  these 
final  rules  took  a  considerable  amount 
of  time  to  orchestrate  and  did  not  result 
in  final  agreements  until  late  this  year. 
In  addition,  some  of  the  rates  are 
dependent  upon  changes  in  the 
Consumer  Price  Index,  information 
which  was  not  known  until  the  end  of 
November.  This  resulted  in  a  delay  in 
publishing  the  final  rules  until  now. 
Because  of  these  circumstances,  and 
because  no  parties  affected  by  these 
rules  are  prejudiced,  good  cause  exists 
that  they  become  effective  less  than  30 
days  from  date  of  publication  of  this 
Notice. 

List  of  Subjects  in  37  CFR  Part  253  ' 

Copyright,  Music.  Radio,  Television, 
Rates. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Library  of  Congress 
amends  part  ^53  of  37  CFR  as  follows: 

PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMMERCIAL  EDUCATIONAL 
BROADCASTING 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  118,  801(b)(1)  and 
803. 

2.  Section  253.1  is  amended  by 
removing  the  phrase  "January  1, 1998 
and  ending  on  December  31,  2002"  and 
adding  "January  1,  2003  and  ending  on 
December  31,  2007"  in  its  place. 

§253.3    [Removed  and  Reserved] 

3.  Section  253.3  is  removed  and 
reserved. 

4.  Section  253.4  is  amended  as 
follows: 


a.  In  the  introductory  text,  by 
removing  ",  or  compositions  in  the 
repertories  of  ASCAP.  BMI.  or  SESAC 
which  are  licensed  on  terms  and 
conditions  established  by  a  duly 
empowered  Copyright  Arbitration 
Royalty  Panel  pursuant  to  the  . 
procediu^s  set  forth  in  subchapter  B  of 
37  CFR,  part  251."; 

b.  By  revising  paragraph  (a); 

c.  in  paragraph  (c),  oy  removing  the 
phrase  "January  1, 1998,  to  December 
31,  2002"  and  adding  "January  1,  2003. 
to  December  31,  2007"  in  its  place;  and 

d.  in  paragraph  (d),  by  removing 
"three"  and  adding  "four"  in  its  place. 

The  revisions  to  §  253.4  read  as 
follows: 

§  253.4    Performance  of  musical 
compositions  by  PBS,  NPR  and  other  put)lic 
broadcasting  entities  engaged  in  the 
activities  set  forth  in  17  U.S.C.  118<d). 

***** 

(a)  Determination  of  royalty  rate.  (1)  For 
performance  of  such  work  in  a  feature 
presentation  of  PBS: 

2003-2007  $224.22 

(2)  For  performance  of  such  a  work  as 
background  or  theme  music  in  a  PBS 
program: 

2003-2007  „        $56.81 

(3)  For  performance  of  such  a  work  in  a 
feature  presentation  of  a  station  of  PBS: 

2003-2007  $19.16 

(4)  For  performance  of  such  a  work  as 
background  or  theme  music  in  a  program 
of  a  station  of  PBS: 

2003-2007  $4.04 

(5)  For  the  performance  of  such  a  work  in  a 
feature  presentation  of  NPR: 

2003-2007  $22.73 

(6)  For  the  performance  of  such  a  work  as 
background  or  theme  music  in  an  NPR 
program: 

2003-2007  $5.51 

(7)  For  the  performance  of  such  a  work  in  a 
feature  presentation  of  a  station  of  NPR: 

2003-2007  $1.61 

(8)  For  the  performance  of  such  a  work  as 
background  or  theme  music  in  a  program 
of  a  station  of  NPR: 

2003-2007  $.57 

(9)  For  purposes  of  this  schedule  the  rate 
for  the  performance  of  theme  music  in  an 
entire  series  shall  be  double  the  single 
program  theme  rate. 

(10)  In  the  event  the  work  is  first  per- 
formed in  a  program  of  a  station  of  PBS 

•  or  NPR,  and  such  program  is  subse- 
quently distributed  by  PBS  or  NPR,  an 
additional  royalty  payment  shall  be  made 
equal  to  the  difference  between  the  rate 
specified  in  this'section  for  a  program  of 
a  station  of  PBS  or  NPR,  respectively, 
and  the  rate  specified  in  this  section  for  a 
PBS  or  NPR  program,  respectively. 

*  •         *         *         * 

§253.5    [Amended] 

5.  Section  253.5(c)(3)  is  amended  by 
removing  "$66"  and  adding  "$80"  in  its 
place. 
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6.  Section  253.6(c)  is  revised  to  read 
as  follows: 

§253.6    Pcrfonnanc*  of  musical 
compositions  by  otttsr  public  broadcasting 
sntitias. 

•  •        *        •        * 

(c)  Royalty  rate.  A  public  broadcasting 
entity  within  the  scope  of  this  section 
may  perform  published  nondramatic 
musical  compositions  subject  to  the 
following  schedule  of  royalty  rates: 

(1)  For  all  such  compositions  in  the 
repertory  of  ASCAP,  in  2003.  $460;  in 
2004.  $475;  in  2005.  $495;  in  2006, 
$515;  in  2007,  $535. 

(2)  For  all  such  compositions  in  the 
repertory  of  BMI,  in  2003,  $460;  in  2004, 
$475;  in  2005,  $495;  in  2006.  $515;  in 
$2007,  $535. 

(3)  For  all  such  compositions  in  the 
repertory  of  SESAC,  in  2003.  $98;  in 
2004,  $100;  in  2005.  $102;  in  2006. 
$104;  in  2007, $106. 

(4)  For  the  performance  of  any  other 
such  compositions,  in  2003  through 
2007.$!. 

•  •         *         *         * 

7.  Section  253.7  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  removing  "or 
compositions  represented  by  the  Harry 
Fox  Agency,  Inc.,  SESAC,  and/or  the 
National  Music  Publishers  Association 
and  which  are  licensed  on  terms  and 
conditions  established  by  a  duly 
empowered  Copyright  Arbitration 
Royalty  Panel  pursuant  to  the 
procedures  set  forth  in  this 
subchapter,";  and 

b.  By  revising  paragraph  (b). 
The  revisions  to  §  253.7  read  as 

follows: 

S2S3.7    Recording  rights,  ratss  and  tanns. 

•  •        •        •        * 

(b)  Royalty  rate.  (l)(i)  For  uses 
described  in  paragraph  (a)  of  this 
section  of  a  musical  work  in  a  PBS- 
distributed  program,  the  royalty  fees 
shall  be  calculated  by  multiplying  the 
following  per-comp>osition  rates  by  the 
number  of  different  compositions  in  that 
PBS-distributed  program: 

2003-2007 

Feature  $112.40 

Concert  feature  (per  minute)  ...  33.75 

Background  56.81 

Theme: 

Single  program  or  first  se- 
ries program 

Other  series  program  

(ii)  For  such  uses  other  than  in  a  PBS- 
distributed  television  program,  the 
royalty  fee  shall  be  calculated  by 
multiplying  the  following  per- 
composition  rates  by  the  niunber  of 
different  compositions  in  that  program: 


56.81 
23.06 


4.04 
1.61 


2003-2007 

Feature  $9-29 

Concert  feature  (per  minute)  ...  2.44 

Background  404 

Theme: 

Single  program  or  first  se- 
ries program 

Other  series  program  

(iii)  In  the  event  the  work  is  first 
recorded  other  than  in  a  PBS-distributed 
program,  and  such  program  is 
subsequently  distributed  by  PBS.  an 
additional  royalty  payment  shall  be 
made  equal  to  the  difference  between 
the  rate  specified  in  this  section  for 
other  than  a  PBS-distributed  program 
and  the  rate  specified  in  this  section  for 
a  PBS-distributed  program. 

(2)  For  uses  licensed  herein  of  a 
musical  work  in  a  NPR  program,  the 
royalty  fees  shall  be  calculated  by 
multiplying  the  following  per- 
composition  rates  by  the  niunber  of 
different  compositions  in  any  NPR 
program  distributed  by  NPR.  For 
purposes  of  this  schedule  "National 
Public  Radio"  programs  include  all 
programs  produced  in  whole  or  in  part 
by  NPR.  or  by  any  NPR  station  or 
organization  under  contract  with  NPR. 

2003-2007 

Feature  $12.17 

Concert  feature  (per  minute) ...  17.86 

Background  6.10 

Theme: 

Single  program  or  first  se- 
ries program 

Other  series  program  

(3)  For  purposes  of  this  schedule,  a 
"Concert  Feature"  shall  be  deemed  to  be 
the  nondramatic  presentation  in  a 
program  of  all  or  part  of  a  symphony, 
concerto,  or  other  serious  work 
originally  written  for  concert 
performance  or  the  nondramatic 
presentation  in  a  program  of  portions  of 
a  serious  work  originally  written  for 
opera  performance. 

(4)  For  such  uses  other  than  in  an 
NPR-produced  radio  program: 

2003-2007 


percent  additional  payment  prior  to  the 
expiration  of  the  first  three-year  period 
will  cover  use  during  all  subsequent  use 
periods  without  limitation.  Such 
succeeding  uses  which  are  subsequent 
to  December  31.  2007.  shall  be  subject 
to  the  royalty  rates  established  in  this 
schedule. 

•  •        *        *        * 

8.  Section  253.8  Is  amended  by 
revising  paragraphs  (b)(1)  and  (f)(1)  to 
read  as  follows  (the  undesignated 
paragraph  following  (b)(1)  is 
unchanged): 

§253.8    Tarms  and  ralas  of  royalty 
paymants  tor  the  use  of  published  pictorial, 
graphic,  and  sculptural  worfca. 

*  •        *        *        • 

(1)  The  following  schedule  of  rates 
shall  apply  to  the  use  of  works  within 
the  scope  of  this  section: 

(i)  For  such  uses  in  a  PBS-distributed 
program: 


6.10 
2.43 


Feature  $-78 

Feature  (concert)(per  half 

hour)  1-63 

Background  -39 

(5)  The  schedule  of  fees  covers  use  for 
a  period  of  three  years  following  the 
first  use.  Succeeding  use  periods  will 
require  the  following  additional 
payment:  additional  one-year  period — 
25  percent  of  the  initial  three-year  fee; 
second  three-year  period — 50  percent  of 
the  initial  three-year  fee;  each  three-year 
fee  thereafter — 25  percent  of  the  initial 
three-year  fee;  provided  that  a  100 


(A)  For  featured  display  of  a 
work  

(B)  For  background  and  mon- 
tage display  

(C)  For  use  of  a  work  for  pro- 
gram identification  or  for 
thematic  use  ;... 

(D)  For  the  display  of  an  art 
reproduction  copyrighted 
separately  from  the  work  of 
fine  art  from  which  the 
work  was  reproduced  irre- 
spective of  whether  the  re- 
produced work  of  fine  art  is 
copyrighted  so  as  to  be  sub- 
ject also  to  payment  of  a 
display  fee  under  the  terms 
of  the  schedule 


2003-2007 

$68.67 
33.49 

135.37 


44.47 


(ii)  For  such  uses  in  other  than  PBS- 
distributed  programs: 


(A)  For  featured  display  of  a 
work  

(B)  For  background  and  mon- 
tage display  

(C)  For  use  of  a  work  for  a 
program  identification  or  for 
thematic  use  

(D)  For  the  display  of  an  art 
reproduction  copyrighted 
separately  from  the  work  of 
fine  art  from  which  the 
work  was  reproduced  irre- 
spective af  whether  the  re- 
produced work  of  fine  art  is 
copyrighted  so  as  to  be  sub- 
ject also  to  payment  of  a 
display  fee  under  the  terms 
of  this  schedule 


(I)* 


2003-2007 

$44.47 
22.80 

90.91 


22.80 
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(1)  The  rates  of  this  schediUe  are  for 
unlimited  use  for  a  period  of  three  years 
from  the  date  of  the  first  use  of  the  work 
under  this  schedule.  Succeeding  use 
periods  will  require  the  following 
additional  payment:  Additional  one- 
year  period-^25  percent  of  the  initial 
three-year  fee;  second  three-year 
period — 50  percent  of  the  initial  three- 
year  fee;  each  three-year  period 
thereafter — 25  percent  of  the  initial 
three-year  fee;  provided  that  a  100 
percent  additional  payment  prior  to  the 
expiration  of  the  first  three-year  period 
will  cover  use  during  all  subsequent  use 
periods  without  limitation.  Such 
succeeding  uses  which  are  subsequent 
to  December  31.  2007,  shall  be  subject 
to  the  rates  established  in  this  schedule. 

•  *        *        *        • 

9.  In  §  253.10,  the  first  sentence  in 
paragraph  (a)  is  revised  to  read: 

§  253.1 0    Cost  of  living  adjustment 

(a)  On  December  1,  2003,  the 
Librarian  of  Congress  shall  publish  in 
the  Federal  Register  a  notice  of  the 
change  in  the  cost  of  living  as 
determined  by  the  Consiuner  Price 
Index  (all  consumers,  all  items)  during 
the  period  from  the  most  recent  Index 
published  prior  to  December  1,  2002,  to 
the  most  recent  Index  published  prior  to 
December  1,2003.  *  *   * 

•  *        *        *        • 

Dated:  December  3.  2002. 
Marybeth  Peters, 
Re^ster  of  Copyrights. 
lames  H.  Billington. 

The  Librarian  of  Congress. 

[FR  Doc.  02-31620  Filed  12-16-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Dockat  No.  01-76;  FCC  02-320] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  2001 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial  of  petition  for 

reconsideration. 

summary:  In  this  document,  the 
Conunission  denies  the  petition  for 
reconsideration  of  Bennet  &  Bennet, 
PLLC,  on  behalf  of  its  local  multipoint 
distribution  service  (LMDS)  clients, 
filed  August  10,2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Fream,  Office  of  Managing  Director  at 
(202)  418-0408  or  Roland  Helvajian, 


Office  of  Managing  Director  at  (202) 

418-0444. 

SUPPLEMENTARY  INFORMATION:  Adopted: 

November  21,  2002;  Released  December 

4,  2002. 

L  Introduction 

1.  By  this  order  we  deny  the  petition 
for  reconsideration  of  Bennet  &  Bennet, 
PLLC,  on  behalf  of  its  LMDS  clients, 
filed  August  10,  2001.'  Bennet  seeks 
reconsideration  of  Assessment  of 
Regulatory  Fees  for  Fiscal  Year  2001, 16 
FCC  Red  13525  (2001),  66  FR  36177, 
July  11.  2001.  (2001  Fee  Order),  to  the 
extent  that  order  reaffirmed  the 
classification  of  the  LMDS  within  the 
category  of  MDS  services  for  purposes  of 
assessing  regulatory  fees  for  FY  2001.  As 
a  result  of  this  determination,  LMDS 
facilities  are  subject  to  an  annual  fee  of 
$450  per  call  sign.  Bennet  asserts  that 
LMDS  should  be  classified  as  a 
microwave  service,  which  would 
subject  it  to  a  $5  annual  fee  payable  for 
an  entire  ten  year  license  term  at  the 
time  of  renewal  (total  payment  $50). 
Bennet  also  argues  that  the  FY  2001 
MDS  fee  is  excessive. 

n.  Background 

2.  In  the  2001  Fee  Order,  the 
Commission  rejected  the  arguments  of 
Winstar  Communications,  Inc.  that 
LMDS  should  be  reclassified  as  a 
microwave  service.  Fee  Order,  16  FCC 
Red  13532  paragraph  22.  Winstar 
justified  its  proposal  by  arguing  that 
there  had  been  increased  administrative 
activity  associated  with  part  21  MDS 
this  year,  whereas  there  had  been  little 
activity  associated  with  LMDS.  It  also 
noted  generally  that  it  could  think  of  no 
similarity  between  LMDS  and  MDS  and 
no  reason  why  LMDS  should  be  treated 
differently  than  other  part  101  fixed 
Microwave  services.  Sprint  opposed  the 
proposal,  noting  that  the  LMDS 
administrative  burden  had  been  higher 
in  the  year  2000  and  had  been 
supported  by  fee  contributions  by  MDS 
users.  Further,  Sprint  argued  that  there 
were  many  similarities  between  the 
services,  including  that  they  both 
provided  the  same  high  speed  voice  and 
data  services,  although  LMDS  focused 
on  large  business  users  and  MMDS 
focused  on  residential  consumers.  The 
Commission  held  that  although  LMDS 
and  microwave  services  may  utilize  the 
same  equipment.  LMDS  is  operationally 
similar  to  MDS.  The  Commission 
concluded  that  this  functional 
classification  had  proven  adequate  for 
more  than  2  years  and  there  was  no 
reason  to  change  it.  Additionally,  the 


'  Sprint  Corp.  filed  an  opposition  on  August  27, 
2001. 


Commission  rejected  the  argiunents  of 
Worldcom.  Inc.  that  the  increase  in  the 
MDS  fee  from  $275  in  FY  2000  to  $450 
was  excessive.  Fee  Order,  16  FCC  Red 
at  13531-32  paragraphs  18-20.  The 
Commission  found  that  the  $450  figure 
reflected  the  best  accounting  methods 
and  the  most  accurate  data  available. 

in.  Rennet's  Petition  for 
Reconsideration 

3.  Bennet,  who  did  not  file  comments 
earlier  in  this  proceeding,  now  seeks 
reconsideration  of  the  Commission's 
decision  to  continue  to  include  LMDS 
in  the  MDS  category  for  assessing 
regulatory  fees.  Bennet  contends  that 
LMDS  should  be  included  in  the 
microwave  category  for  purposes  of 
assessing  fees.  In  support  of  its 
contention,  Bennet  posits  that 
significant  differences  exist  between  the 
LMDS  and  MDS  services.  According  to 
Bennet,  these  differences  include:  That 
MDS  uses  site  based  licenses  and 
individually  licensed  station  hub  sites, 
while  LMDS  uses  geographically  based 
licenses  and  generally  does  not  use 
individually  licensed  hubs;  that  MDS  is 
primarily  a  one-way  video  service, 
while  LMDS  is  primarily  a  two-way 
service;  and  that  LMDS  and  MDS  use 
different  equipment  and  network 
configurations  and  have  different 
propagation  characteristics,  with  LMDS 
and  microwave  services  having  more 
propagation  limitations.  It  further  states 
that  the  services  serve  different  markets. 
In  this  regard,  it  notes  that  LMDS  and 
other  part  101  microwave  services 
compete  against  each  other  in  the  same 
target  markets  and  that  the 
Commission's  regulatory  fee  scheme 
unjustifiably  places  LMDS  at  a 
competitive  disadvantage  because  the 
other  part  101  services  pay  only  a 
nominal  regiilatory  fee.  It  also  notes  that 
licensing  and  rulemaking  actions  for 
MDS  require  more  administrative 
resources  than  the  resources  required 
for  LMDS.  As  to  the  size  of  the  MDS  fee, 
Bennet  maintains  that  the  increase  from 
$275  to  $450  is  burdensome  and  not 
supported  by  any  corresponding 
increase  in  regulatory  costs. 

4.  Sprint  responds  that  MDS  and 
LMDS  are  operationally,  competitively, 
and  legally  similar,  both  providing  high 
speed  wireless  voice  and  data  services, 
but  noting  that  MDS  serves  primarily 
residential  users  and  LMDS  primarily 
serves  large  business  users.  Sprint 
contends  that  differences  in  the  cost  of 
licensing  LMDS  and  MDS  are  irrelevant 
since  the  cost  of  licensing  is  not 
included  in  calculating  annual  fees.  Fee 
Order,  16  FCC  Red  at  13595.  In  Sprint's 
view,  reclassifying  LMDS  would 
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luofairly  increase  the  fees  for  other  MDS 
operators. 

IV.  Discussion 

5.  Based  on  our  review  of  the  record 
in  this  proceeding,  we  find  that  Bennet's 
petition  fails  to  provide  sufficient 
grounds  for  us  to  depart  summarily  from 
die  Commission's  previous  analysis 
regarding  this  matter.  The  Commission's 
decision  to  subject  LMDS  and  MDS  to 
identical  regulatory  fees  stemmed 
largely  from  the  fact  that  LMDS  was 
operationally  similar  to  MDS  and 
MMDS.^  In  this  regard,  we  note,  for 
example,  that  we  have  previously  noted 
that  LMDS  is  competitive  with  MMDS. ' 
Moreover,  as  the  Commission  has 
permitted  licensees  increasing 
flexibility  in  the  use  of  their  spectrum, 
the  pattern  has  been  for  distinctions 
between  LMDS  and  MMDS  to  erode.* 
While  Bennet  attempts  to  illustrate  that 
LMDS  more  closely  parallels  certain 
microwave  services,  it  does  not  dispute 
the  similarities  which  we  have 
previously  noted  between  LMDS  and 
MMDS.  We  also  concur  with  Sprint's 
argument  that  licensing  costs,  which  are 
covered  by  application  fees  assessed 
under  section  8  of  the  Act,  47  U.S.C. 

158,  are  not  recovered  through  section 
9  regulatory  fees  of  the  Act,  47  U.S.C. 

159,  and,  therefore,  have  no  bearing  on 
our  decision.  We  note,  moreover,  that, 
pending  changes  to  the  statutory 
schedule  of  fees  in  section  8,  LMDS 
services  have  not  been  assessed  any 
section  8  application  fees. 
Consequently,  we  continue  to  believe, 
based  on  the  record  before  us,  that 
LMDS  should  be  included  in  the  MDS 
category  for  regulatory  fees  for  FY  2001 . 
As  to  the  increase  in  the  MDS  fee,  we 
believe  that  we  have  thoroughly 
explained  this  matter  in  the  2001  Fee 
Order.  No  further  discussion  of  this 
point  is  warranted.  Moreover,  the  public 
interest  would  not  be  served  by 


-  Assessment  of  Regulalorv  Fees  far  Fiscal  Year 
2001.  16  FCC  Red  13525.  13532  para.  22  12001). 

'  Rulemaking  to  Amend  Paris  1.2.21.  and  25  of 
the  Commission's  Rules  to  Redesignate  the  27.5- 
29.5  GHz  Frequency  Band,  to  Reallocate  the  29  5- 
30.0  GHz  Frequency  Band,  to  Establish  Rules  and 
Policies  for  Local  Multipoint  Distribution  Senice 
and  for  Fixed  Satellite  Services.  15  FCC  Red  11857. 
11868  para.  25(2000). 

-*  For  example,  the  Cominission  has  authorized 
MMDS  providers,  like  LMDS  licensees,  to  offer  two- 
way  communications.  Amendments  of  Parts  21  and 
74  to  Enable  Multipoint  Distribution  Sert'ice  and 
Instructional  Television  Fixed  Ser\'ice  Licensees  to 
Engage  in  Fixed  Two-Wav  Transmissions.  MM 
Docket  No.  97-217.  13  FCC  Red  19112  (1998). 
reton.  14  FCC  Red  12754  [\999].  further  recon..  15 
FCC  Red  14566  (2000).  Moreover,  as  a  result  of  the 
Commission's  reorganization.  MMDS  matters,  like 
LMDS  matters,  now  are  handled  by  the  Wireless 
Telecommunications  Bureau.  Wireless  Bureau  to 
Assume  All  Regulatory  Duties  Associated  with  TTFS 
and  MDS/MMDS  Services.  Public  Notice  (Mar.  18. 
2002). 


disrupting  the  current  fee  process, 
which  has  been  completed  by  numerous 
entities,  pending  resolution  of  this 
matter,  particularly  given  that  many  of 
Bennet's  arguments  were  raised  for  the 
first  time  on  reconsideration. 

6.  While  an  insufficient  record  exists 
to  lead  us  to  modify  our  decision  with 
respect  to  LMDS  services  in  FY  2001, 
we  plan  to  develop  a  more  complete 
record  on  these  issues  in  the  next 
regulatory  fee  proceeding.  In  addition, 
in  light  of  continuing  technological 
convergence,  innovation,  and  evolving 
service  offerings  in  the  marketplace,  we 
will  provide  parties  in  an  upcoming 
wireless  bureau  proceeding  the 
opportunity  to  address  our  existing 
fixed  wireless  regulatory  fee 
assessments  and  their  application  to 
similarly  situated  service  providers.  The 
development  of  a  comprehensive  record 
on  these  issues  will  enable  us  to  review 
our  existing  classifications  for  certain 
services  and  identify  the  need,  if  any, 
for  modifications  in  the  regulatory  fee 
amounts  assessed  for  particular  service 
categories. 

7.  Accordingly,  it  is  ordered,  that  the 
petition  for  reconsideration  of  Bennet  & 
Bennet,  FLLC  on  behalf  of  its  LMDS 
clients,  filed  August  10,  2001,  is  denied. 

Federal  Communications  Commission. 

Marlme  H.  Dortch. 

Secretary". 

|FR  Doc.  02-31711  Filed  12-16-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  11 

[EB  Oockat  No.  01-66] 

Emergency  Alert  System 

agency:  Federal  Communications 
Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  in  the  Federal 
Register  of  Tuesday.  April  16.  2002  (67 
FR  18502).  The  regulations  related  to 
the  technical  and  operational 
requirements  for  the  Emergency  Alert 
System  (EAS)  contained  in  part  11  of 
the  rules. 

DATES:  Effective  December  17.  2002. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathy  Berthot.  Enforcement  Bureau, 
Technical  and  Public  Safety  Division,  at 
(202) 418-7454. 


SUPPI.EMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  revised  the 
technical  and  operational  requirements 
for  the  EAS.  The  revisions  were 
intended  to  enhance  the  capabilities  and 
performance  of  the  EAS  during  state  and 
local  emergencies,  thereby  promoting 
public  safety. 

Need  for  Correction 

As  published,  the  final  regulations 
inadvertently  omitted  the  existing  State 
and  Territory  FIPS  number  codes  used 
in  transmitting  EAS  messages. 

List  of  Subjects  in  47  CFR  Part  11 

Radio,  Television 
Fedei^l  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

Accordingly*  47  CFR  part  11  is 
corrected  by  making  the  following 
corrective  amendments: 

PART  11— EMERGENCY  ALERT 
SYSTEM  (EAS) 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151.  154(i)  and  (o). 
303(r).  544(g)  and  606. 

2.  Section  11.31  is  amended  by 
revising  paragraph  (0  as  follows:      < 

fll^l    EAS  Protocol. 

»         •         *         *         • 

(f)  The  State.  Territory  and  Offshore 
(Marine  Area)  FIPS  number  codes  (SS) 
are  as  follows.  County  FIPS  numbers 
(CCC)  are  contained  in  the  State  EAS 
Mapbook. 


State: 
AL  . 
AK 
AZ. 
AR 
PA 
CO 
CT 
DE 
OC 
PL  . 
GA 
HI  .. 
ID.. 
IL  .. 
IN  .. 
lA  .. 
KS 
KY 
LA  . 
ME 
MO 
MA 
Ml  . 
MN 
MS 


FIPS# 


01 
02 
04 
05 
06 

oe 

09 
10 
11 
12 
13 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
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MO 
MT 
NE 
NV 
NH 
NJ  . 
NM 
NY  , 
NC  . 
ND 
OH 
OK 
OR 
PA  . 
Rl... 
SO  . 
SO  . 
TN  . 
TX.. 
UT  . 
VT.. 
VA  . 
WA 
WV 
Wl  .. 
WY 
Terr.: 
AS  . 
FM  . 
GU  . 
MH. 


PR  

PW  

UM 

VI  

Offshore  (Marine  Areas)  V 

Eastern  North  Pacific  Ocean,  and 
along  U.S.  West  Coast  from 
Canadian  border  to  Mexican 
border  

North  Pacific  Ocean  near  Alaska, 
and  along  Alaska  coastline,  in- 
cluding the  Bering  Sea  and  the 
Gulf  of  Alaska 

Central  Pacifk:  Ocean,  including 
Hawaiian  waters  

South  Central  Pacifk:  Ocean,  in- 
cluding American  Samoa  waters 

Westem  Pacific  Ocean,  including 
Mariana  Island  waters  

Westem  North  Atlantk:  Ocean, 
and  alor>g  U.S.  East  Coast, 
from  Canadian  border  south  to 
Currituck  Beach  Light,  N.C  

Westem  North  Atlantk:  Ocean, 
and  akx>g  U.S.  East  Coast, 
south  of  Currituck  Beach  Light, 
N.C,  folbwing  the  coastline  into 
Gulf  of  Mexkx)  to  Bonita  Beach, 
PL.,  Including  the  Carit)t)ean  

GuH  of  MexKO,  and  ak>ng  the 
U.S.  Gulf  Coast  from  the  Mexi- 
can border  to  Bonita  Beach,  PL 

Lake  Superior 

Lake  Mk:t)igan 

Lake  Huron  

Lake  St.  Clair 

Lake  Erie  

Lake  Ontario  


FIPS# 


29 
30 
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32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
44 
45 
46 
47 
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49 
50 
51 
53 
54 
55 
56 

60 
64 
66 
68 
68 
72 
70 
74 
78 


57 

58 
59 
61 
65 

73 


St.    LawrefK:e    River   at>ove   St. 

Regis  


FIPS# 


98 


75 


77 
91 
92 
93 
94 
96 
97 


1  Effective  May  16,  2002,  broadcast  statkms, 
cable  systems  and  wireless  cable  systems 
may  upgrade  their  existing  EAS  equipment  to 
add  these  marine  area  location  codes  on  a 
voluntary  basis  until  the  equipment  is  re- 
placed. All  models  of  EAS  equipment  manu- 
factured after  August  1 .  2003,  must  be  capa- 
t>le  of  receiving  and  transmitting  these  marine 
area  locatbn  codes.  Broadcast  stations,  cable 
systems  and  wireless  cable  systems  which  re- 
place their  EAS  equipment  after  February  1, 
2004,  must  install  equipment  that  is  capat>le  of 
receiving  and  transmitting  these  location 
codes. 

[FR  Doc.  02-31712  Filed  12-16-02:  8:45  am) 
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FCC  02-247] 

Public  Mobile  Services  and  Personal 
Communications  Services 

agency:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

StJMMARY:  hi  this  Report  and  Order  and 
Second  Report  and  Order,  the 
Commission  makes  significant 
modifications  to  its  rules  that  cover  the 
Cellular  Radiotelephone  and  other 
services  as  part  of  its  Biennial  Review 
of  rules.  The  Commission  modifies  or 
eliminates  various  rules  that  have 
become  outdated  due  to  supervening 
rules,  technological  change,  or  increased 
competition  among  providers  of 
Commercial  Mobile  Radio  Services 
(CMRS).  The  actions  that  the 
Commission  takes  in  these  items 
amends  its  rules  to  modify  the 
requirement  that  cellular  carriers 
provide  analog  service  compatible  with 
Advanced  Mobile  Phone  Service 
(AMPS)  specifications  by  establishing  a 
five-year  transition  period  after  which 
the  analog  standard  will  not  be  required, 
but  may  still  be  provided. 
DATES:  Effective  February  18,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  FEDERAL 
REGISTER  as  of  February  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Noel  or  Linda  Chang,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
consolidated  summary  of  the  Federal 
Communications  Commission's  Report 


and  Order  [R&O),  FCC  02-229,  adopted 
August  8,  2002,  and  released  September 
24,  2002,  and  Second  Report  and  Order 
(2nd  R&-0),  FCC  02-247,  adopted 
September  10,  2002,  and  released 
September  24,  2002.  The  full  text  of  the 
R&O  and  2nd  R&O  is  available  for 
public  inspection  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center.  445  12th  St.,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  may  be  purchased 
from  the  Commission's  duplicating 
contractor:  Qualex  International,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  at  qualexint@Qol.com. 

Synopsis  of  Report  and  Order 

/.  Background 

1.  In  June  2001,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
seeking  to  identify  and  address  outdated 
rule  sections  of  part  22.  See  Year  2000 
Biennial  Regulatory  Review — 
Amendment  of  part  22  of  the 
Commission's  Rules  to  Modify  or 
Eliminate  Outdated  Rules  Affecting  the 
Cellular  Radiotelephone  Service  and 
other  Commercial  Mobile  Radio 
Services,  Notice  of  Proposed 
Rulemaking,  66  FR  31589  (June  12. 
2001)  (A/PRA4).  As  the  Commission 
observed  in  the  NPRM,  technological 
advances  have  allowed  cellular  carriers 
to  increase  the  capacity  of  their  systems, 
and  to  provide  advanced  services  to 
their  customers  in  the  form  of  enhanced 
service  quality  and  advanced  calling 
features.  Moreover,  the  mobile 
telephony  industry  has  become  much 
more  competitive  with  the  entry  of 
CMRS  providers  using  technologies 
other  than  analog  cellular  into  the 
market.  Many  of  the  Commission's 
cellular  rules,  however,  do  not  reflect 
these  developments,  and  continue  to  be 
more  applicable  to  the  earlier  forms  "of 
cellular  than  the  more  advanced  digital 
services  available  today.  Accordingly, 
the  Commission  concluded  in  the 
NPRM  that  it  is  appropriate  to  re- 
examine its  original  cellular  rules  to 
determine  whether  certain  rules  should 
be  eliminated  or  modified. 

n.  Discussion 

A.  Section  11  of  the  Communications 
Act 

2.  In  1996,  Congress  anticipated  that 
the  development  of  competition  would 
lead  market  forces  to  reduce  the  need 
for  regulation  and  amended  the 
Communications  Act  of  1934  to  permit 
and  encourage  competition  in  various 
communications  markets.  See 
Telecommunications  Act  of  1996.  Pub. 
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Law  No.  104-104. 110  Stat.  56  (1996) 
("1996  Act"),  introductory  statement 
(the  1996  Act  was  intended  "(t|o 
promote  competition  and  reduce 
regulation  in  order  to  secure  lower 
prices  and  higher  quality  services  for 
American  telecommunications 
consumers  and  encourage  the  rapid 
deployment  of  new  telecommunications 
technologies.");  Joint  Managers" 
Statement.  S.  Conf.  Rep.  No.  104-230, 
104th  Cong.,  2d  Sess.  113  (1996)  at  1 
(stating  that  the  1996  Act  would 
establish  a  "pro-competitive, 
deregulatory  national  policy 
framework").  Section  11  of  the  1996  Act 
requires  the  Commission  to  review 
biennially  all  of  its  regulations  "that 
apply  to  the  operations  or  activities  of 
any  provider  of  telecommunications 
service"  and  to  "determine  whether  any 
such  regulation  is  no  longer  necessary 
in  the  public  interest  as  a  result  of 
meaningful  economic  competition 
between  providers  of  such  service."  See 
47  U.S.C.  161.  In  the  past,  the 
Commission  has  looked  to  the  plain 
meaning  of  the  text  for  guidance  in 
exercising  its  obligation  pursuant  to  . 
section  11.  See  In  the  Matter  of  2000 
Biennial  Regulatory  Review  Spectrum 
Aggregation  Limits  for  Commercial 
Mobile  Radio  Services.  WT  Docket  No. 
01-14.  Report  and  Order.  67  FR  1626 
(Jan.  14.  2002).  The  Commission  has 
stated  that  "the  language  places  an 
obligation  on  the  Commission  to 
'determine'  if  the  regulation  in  question 
'is  no  longer  necessary  in  the  public 
interest  as  the  result  of  meaningful 
economic  competition.' "  Id.  at  1617. 
Further,  section  1 1  explicitly  provides 
that  "the  Commission  shall  repeal  or 
modify"  any  regulation  that  it 
determines  is  no  longer  necessary  in  the 
public  interest  as  a  result  of  meaningful 
economic  competition.  47  U.S.C.  161(b). 
The  Commission  notes  that  section  1 1 
places  the  burden  on  the  Conunission  to 
make  the  requisite  determinations;  no 
particular  burden  is  placed  on  the 
opponents  or  proponents  of  a  given  rule. 
The  Commission  has  previously 
interpreted  the  language  of  section  1 1  as 
directing  it  to  examine  why  a  rule 
originally  was  "necessary"  and  whether 
it  continues  to  be  necessary.  The 
Commission  has  found  that  in  making 
the  determination  whether  a  rule 
remains  "necessary"  in  the  public 
interest  once  meaningful  economic 
competition  exists,  the  Commission 
must  consider  whether  the  concerns 
that  led  to  the  rule  or  the  rule's  original 
piuposes  may  be  achieved  without  the 
rule  or  with  a  modified  rule.  Id.  at  1628. 


B.  Analog  Cellular  Compatibility 
Standard 

3.  In  establishing  the  Cellular 
Radiotelephone  Service  in  the  early 
1980s,  the  Commission  found  that  a 
single  technology — analog — should  be 
mandated  to  accomplish  two  goals:  (1) 
To  enable  subscribers  of  one  cellular 
system  to  be  able  to  use  their  existing 
terminal  equipment  (i.e..  mobile 
handset)  in  a  cellular  market  in  a 
different  part  of  the  coiuitry  (roaming); 
and  (2)  to  facilitate  competition  by 
eliminating  the  need  for  cellular 
consumers  to  acquire  different  handset 
equipment  in  order  to  switch  between 
the  two  competing  carriers  within  the 
consumers'  home  market  (thus  ensuring 
reasonable  consumer  costs.).  To 
facilitate  these  goals,  all  carriers  were 
required  to  provide  service  exclusively 
in  accordance  with  the  then-existing 
compatibility  standard  for  analog 
systems,  known  as  Advanced  Mobile 
Phone  Service  (AMPS).  The  detailed 
technical  standards  for  AMPS  were  set 
out  in  the  Office  of  Engineering  and 
Technology  Bulletin  No.  53  (GET  53)  in 
April  1981.  The  OET  53  specifications 
established  technical  operational 
parameters  and  descriptions  of  call 
processing  algorithms  and  protocols  to 
be  used  by  analog  cellular  systems. 
Pursuant  to  §  22.901.  a  carrier  must 
provide  service  to  any  subscriber  within 
the  carrier's  CGSA.  including  both  the 
carrier's  subscribers  and  roaming 
customers  that  are  using  technically 
compatible  equipment.  47  CFR  22.901. 
Section  22.901(d)  specifically  requires 
that  carriers  make  mobile  services 
available  to  subscribers  whose  mobile 
equipment  conforms  to  the  AMPS 
compatibility  standard.  47  CFR 
22.901(d).  The  Commission's  cellular 
rules,  in  effect,  continue  to  obligate 
carriers  to  provide  analog  service 
consistent  with  the  standard  identified 
two  decades  ago  in  OET  53. 

4.  After  reviewing  the  record,  the 
Commission  concludes  that  in  light  of 
the  present  competitive  state  of  mobile 
telephony,  the  nationwide  coverage 
achieved  by  cellular  carriers,  and  the 
clear  market  demand  for  nationwide, 
ubiquitous  coverage  by  carriers,  the 
analog  requirement  has  substantially 
achieved  its  purpose  of  ensuring  that 
the  public  has  access  to  low-cost, 
compatible  equipment  and  to 
nationwide  roaming.  Not  only  does  the 
Commission  determine  that  the  rule  is 
no  longer  necessary  to  achieve  its 
purposes,  it  concludes  that  it  imposes 
costs  and  impedes  spectral  efficiency. 
The  development  of  the  mobile 
telephony  industry  further  leads  the 
Commission  to  find  that  these  objectives 


can  largely  be  accomplished  by  market 
forces  without  the  need  for  regulation. 
The  Commission  therefore  concludes 
that  the  analog  requirement  should  be 
removed.  However,  eliminating  the  rule 
immediately  without  a  reasonable 
transition  period  would  be  extremely 
disruptive  to  certain  consumers, 
particularly  those  with  hearing 
disabilities  as  well  as  emergency-only 
consumers,  who  currently  continue  to 
rely  on  the  availability  of  analog  service 
and  lack  digital  alternatives. 
Accordingly,  the  Commission  modifies 
its  rules  requiring  application  of  the 
analog  compatibility  standard  to  include 
a  sunset  period  of  five  years,  during 
which  time  the  Commission  anticipates 
that  problems  regarding  access  will 
likely  be  resolved.  In  order  to  enable  the 
Commission  to  monitor  the  adequacy  of 
access  to  mobile  telephony  by  those 
currently  reliant  on  analog  service, 
certain  CMRS  carriers  will  be  required 
to  file  reports  prior  to  the  sunset, 
describing  the  extent  to  which  hearing 
aid-compatible  digital  devices  are 
available  to  and  usable  by  consumers 
with  hearing  disabilities,  and  the 
progress  made  in  informing  their 
customers  of  the  impact  of  the  5-year 
sunset  date  on  911 -only  phones  and 
analog-only  phones,  as  well  as  the 
availability  of  digital  replacements  for 
donated  analog  phones. 

1.  Indefinite  Retention  of  the  Analog 
Requirement  is  not  Warranted 

5.  The  Commission  finds  that  it  is  not 
necessary  to  retain  the  analog 
requirement  in  order  to  ensure 
competition.  Indeed,  the  Commission 
concludes  that  continuing  to  require 
carriers  to  operate  consistent  with  the 
AMPS  standard  may  hinder  competition 
by  causing  spectral  inefficiencies  and 
increased  costs  to  those  carriers  who 
would  prefer  to  concentrate  on  digital 
technology.  Additionally,  the  robust 
mobile  telephony  market  leads  the 
Commission  to  conclude  that  the  analog 
requirement  is  no  longer  necessary  to 
ensure  reasonable  costs,  as  well  as  the 
continued  availability  of  roaming  to  the 
vast  majority  of  consumers.  Removal  of 
the  requirement  is  consistent  with  its 
desire  to  move  toward  a  less  regulatory 
approach,  as  well  as  a  congressional 
directive  to  treat  similarly-situated 
CMRS  in  a  like  manner. 

6.  The  analog  requirement  is  no 
longer  needed  to  foster  competition.  The 
Commission  sought  to  ensure  that  there 
was  competition,  albeit  limited,  within 
any  given  market  by  compelling  carriers 
to  operate  consistent  with  AMPS 
specifications  as  well  as  requiring  that 
carriers  serve  all  consumers  using 
AMPS-compatible  handsets.  The  mobile 
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telephony  industry,  however,  has 
changed  immensely  in  the  two  decades 
since  the  establishment  of  the  cellular 
service.  The  market  for  mobile 
telephony  service  now  includes  the 
Personal  Communications  Services 
(PCS)  and  the  Specialized  Mobile  Radio 
(SMR)  service  in  addition  to  cellular. 
The  Commission  noted  in  its  Seventh 
CMRS  Competition  Report  that  268 
million  people,  or  94  percent  of  the  total 
U.S.  population,  currently  reside  in 
areas  in  which  three  or  more  different 
operators  (cellular,  broadband  PCS,  and/ 
or  digital  SMR  providers)  offer  mobile 
telephony  service  in  the  counties  in 
which  they  live.  Over  229  million 
people,  or  80  percent  of  the  U.S. 
population,  live  in  counties  with  five  or 
more  mobile  telephony  operators 
offering  service,  while  151  million 
people,  or  53  percent  of  the  population 
live  in  coimties  with  at  least  six 
different  mobile  telephony  operators. 

7.  Rather  than  encouraging 
competition,  the  Conunission  concludes 
that,  in  many  instances,  the  analog 
requirement  harms  competition  by 
imposing  unnecessary  operating  costs 
and  impeding  the  spectral  efficiency  of 
the  two  cellular  providers  in  the  market. 
First,  the  analog  requirement  places  a 
financial  burden  on  cellular  licensees 
who  would  prefer  to  use  their  spectrum 
and  other  resources  on  digital 
technology  rather  than  setting  aside  a 
portion  to  support  their  analog  facilities. 
Cellular  licensees  that  deploy  digital 
technologies  must  also  maintain  a 
minimum  scale  analog  network.  These 
cellular  licensees  incur  operation  and 
maintenance  costs  for  two  mobile 
telephony  networks  in  order  to  comply 
with  Conunission  rules.  Also,  by 
maintaining  two  networks,  operation 
and  maintenance  costs  associated  with 
the  digital  network  may  be  higher 
because  the  carrier  is  not  able  to 
optimize  the  system  as  efficiently  as  it 
would  if  there  was  only  one  network. 
Second,  the  Commission  also  agrees 
with  commenters  who  argue  that 
imposition  of  the  analog  requirement 
impedes  spectral  efficiency.  Digital 
technologies  are  more  efficient  than 
analog,  use  less  bandwidth,  and  give 
consiuners  access  to  advanced  services 
not  feasible  with  analog.  The  analog 
requirement  prevents  cellular  licensees 
&t)m  choosing  to  efficiently  utilize  their 
spectrum  by  installing  an  all-digital 
network  and  potentially  providing 
additional  advanced  services.  Further, 
the  analog  requirement  may  result  in 
certain  carriers  being  capacity 
constrained  in  certain  geographic 
markets  depending  on  the  amount  of 
spectrum  dedicated  to  AMPS,  usage  by 


AMPS  customers,  type  of  digital 
technology,  and  how  intensively  their 
digital  customers  utilize  their  services. 
Thus,  to  the  extent  that  a  cellular  carrier 
incurs  costs  to  operate  an  analog 
network  that  it  would  not  maintain  but 
for  the  analog  requirement,  the 
Commission  concludes  that  the  rule 
imposes  urmecessary  financial  burdens 
and  hinders  spectral  efficiency.  These 
factors  in  turn  impede  the  ability  of  the 
cellular  carrier  to  compete  vis-a-vis 
other  mobile  telephony  providers  who 
are  not  subject  to  the  reouirement. 

8.  Access  to  reasonably  priced 
equipment  is  not  dependent  on  the 
continued  imposition  of  the  analog 
requirement.  It  is  no  longer  the  case  that 
the  analog  requirement  is  needed  to 
ensure  reasonably  priced  equipment, 
and,  as  a  result,  increased  competition. 
Because  early  cellular  mobile 
equipment  was  expensive,  the 
Commission  concluded  that  it  was  cost- 
prohibitive  for  consumers  to  switch 
providers  in  the  event  the  two  carriers 
in  the  market  utilized  different  technical 
standards.  The  Commission  found  that 
consumers  would  be  discoiuaged  ht)m 
switching  cellular  providers  if  they  had 
to  purchase  additional  equipment  in 
order  to  be  served  by  the  second  carrier. 
The  Commission  found  that  mandating 
a  specific  technology  would  enable 
consumers  to  choose  between  carriers 
without  regard  to  cost  of  equipment, 
thereby  encouraging  competition 
between  the  carriers.  Today,  however, 
mobile  handsets  are  much  less 
expensive.  The  declining  cost  of  such 
equipment  as  well  as  the  frequent 
carrier  subsidy  of  the  cost  of  the 
telephones  have  diminished  the  handset 
disincentives  for  consumers  switching 
between  providers  (whether  cellular  or 
other  CMRS).  Consumers  are  now  able 
to  easily  choose  from  a  panoply  of 
carriers  and  technologies. 

9.  Roaming  is  not  dependent  on  the 
analog  requirement.  The  Commission 
continues  to  consider  the  existence  of  a 
nationwide,  compatible  service  to  be  a 
major  goal  for  the  cellular  service. 
However,  given  the  current  competitive 
state  of  mobile  telephony,  the 
Commission  concludes  that  consumers 
will  continue  to  have  the  ability  to  roam 
outside  of  their  home  markets  even  in 
the  absence  of  the  analog  requirement. 
In  the  years  since  the  cellular  service 
was  established,  many  CMRS  providers 
using  digital  technology,  particularly 
broadband  PCS  and  SMR  services,  have 
developed  and  established  a  strong 
market  presence.  When  the  rules  for 
market-based  PCS  and  SMR  services 
were  established,  the  Conunission 
declined  to  impose  technological 
compatibility  rules,  and  allowed  carriers 


the  flexibility  to  implement  air  interface 
technologies  of  their  own  choosing.  In 
the  absence  of  a  Commission-mandated 
standard  for  PCS  and  SMR,  carriers  have 
nonetheless  established  systems 
providing  seamless  nationwide  service 
in  response  to  customer  demand. 
Service  providers  have  been  successful 
in  establishing  nationwide  systems, 
even  though  they  employ  different  air 
interface  technologies,  by  acquiring 
licenses  in  as  many  markets  as  possible, 
establishing  roaming  agreements  with 
other  carriers  who  have  implemented 
the  same  digital  technology,  and 
providing  multimode  handsets  that 
allow  customers  to  roam  using  analog 
cellular  service  where  interoperable 
digital  service  is  not  available. 

10.  The  Commission  does  not  find 
persuasive  arguments  that  elimination 
of  the  analog  requirement  will  force 
small  and  regional  carriers  to  convert  to 
digital  earlier  than  they  would 
otherwise  in  order  to  ensure  seamless 
service  to  their  customers  and  other 
consumers,  or  that  such  a  transition  will 
be  cost-prohibitive  for  such  service 
providers  or  their  customers.  The  choice 
to  switch  fi-om  analog  to  digital 
technology,  as  well  as  the  rate  at  which 
the  transition  occurs,  are  business 
decisions  made  by  the  individual 
carrier.  Indeed,  the  Commission 
concludes  that  market  forces  are  already 
at  work  with  respect  to  small  and 
regional  carriers.  After  reviewing 
current  and  future  market  trends  in 
mobile  telephony,  the  Commission  finds 
that  many  small  and  regional  carriers 
are  or  will  be  shifting  their  systems 
towards  digital  technology.  "The 
Commission  expects  that  construction 
by  PCS  licensees  in  rural  areas  will 
continue  to  increase,  thereby  providing  . 
digital  services  to  customers  in  rural 
areas.  With  the  introduction  of  digital 
services  by  PCS  providers,  cellular 
licensees  are  likely  to  find  it 
competitively  necessary  to  install  or 
expand  their  digital  network,  regardless 
of  whether  or  not  the  analog 
requirement  is  retained.  Moreover,  the 
Commission  expects  that  the  increasing 
presence  of  multimode  handsets  will 
minimize  the  necessity  for  small  and 
regional  carriers  to  completely  switch  to 
a  digital  system.  Accordingly,  the 
Commission  concludes  that  roaming 
and  interoperability  concerns  held  by 
small  and  regional  carriers  are  not  a 
sufficient  basis  to  require  the  continued 
application  of  the  analog  requirement. 

11.  The  Commission  notes  that  the 
five-year  sunset  period  it  is  establishing 
for  other  reasons  should  mitigate  the 
concerns  of  small  or  regional  carriers, 
such  as  the  disruptions  to  operations 
that  an  inunediate  elimination  of  the 
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analog  requirement  might  cause.  For 
example,  a  transition  period  permits 
carriers  to  evaluate  their  current  and 
future  technology  choices  as  well  as 
those  of  their  current  roaming  partners. 
Carriers  will  have  the  opportunity  to 
negotiate  new  contracts  where  needed 
to  ensure  the  availability  of  roaming 
services  to  their  customers.  Also,  the 
elimination  of  the  cellular  analog 
requirement  will  increase  the  demand 
for  the  development  and  commercial 
implementation  of  multimode/ 
multiband  handsets,  a  process  that  is 
already  occurring.  By  the  end  of  the 
transition  period,  these  handsets  should 
be  widely  available  and  customers  may 
choose  to  migrate  to  these  new  handsets 
depending  on  their  roaming  needs. 
Further,  the  transition  period  provides 
additional  time  for  PCS  licensees  in 
both  Rural  Service  Areas  (RSAs)  and 
Metropolitan  Statistical  Areas  (MSAs)  to 
further  build  out  their  licensed  service 
areas  in  order  to  enhance  opportunities 
for  roaming  for  all  consumers. 

12.  The  possible  impact  on  telematics 
providers  does  not  justify  retention  of 
the  analog  requirement.  Telematics 
providers  argue  that  the  elimination  of 
the  rule  wiU  significantly  impair  their 
ability  to  provide  service  because  these 
systems  require  analog  technology  due 
to  its  ubiquitous  coverage,  and  that 
there  is  currently  no  other  widely- 
deployed  technology  available  to 
adequately  support  telematics  services. 
While  digital  service  providers  are 
continuing  to  expand  their  service  area 
footprint,  commenters  argue  that  there 
are  still  large  gaps  in  coverage,  and  note 
that  the  various  digital  standards  are  not 
interoperable.  Commenters  argue  that 
digital  systems  cannot  yet  transmit  both 
voice  and  data  on  the  same  call,  a 
featiu*  that  commenters  argue  is 
important  for  telematics  providers. 
Commenters  assert  that  the 
interoperability  problem  is  particularly 
difficult  for  telematics  devices  because 
manufacturers  must  choose  a 
technology  that  is  embedded  in  a 
vehicle  that  will  have  a  useful  life  of  ten 
or  more  years.  Telematics  providers 
contend  that,  unlike  the  typical  cellular 
subscriber  who  can  readily  switch  to 
digital  handsets  if  necessary,  the 
development  cycle  (the  length  of  time 
necessary  to  design,  test,  and  install 
equipment  in  vehicles)  and  hardware 
basis  of  telematics-equipped  vehicles 
prevents  users  of  such  services  from 
quickly  and  easily  migrating  to  a  new 
technology.  Commenters  argue  that,  in 
evaluating  this  issue,  the  Commission 
should  take  into  accoimt  the  useful  life 
of  the  vehicle,  the  vehicle  development 
cycle,  as  well  as  investments  made  by 


owners  of  vehicles  with  embedded 
telematics  systems. 

13.  The  Commission  concludes  that 
arguments  advanced  by  telematics 
providers  do  not  constitute  sufficient 
basis  to  warrant  the  indefinite 
imposition  of  an  outdated  technical 
standard.  Each  of  the  factors  identified 
by  telematics  providers — e.g. 
development  cycles  of  vehicles,  choice 
of  hardware  and  technology  platforms — 
are  considerations  within  the  control  of 
the  individual  provider  or  the  original 
equipment  manufactiuer  with  whom  it 
partners.  However,  as  in  the  case  of 
regional  carriers,  the  Commission  finds 
that  the  sunset  period  it  is  establishing 
for  other  reasons  should  also  mitigate 
any  significant  impacts  that  might  affect 
telematics  providers.  During  the 
transition  period,  the  Commission 
anticipates  that  telematics  providers 
will  be  able  to  partner  with  cellular, 
PCS,  and  SMR  carriers  in  order  to 
secure  service  on  the  carriers'  digital 
networks.  Based  on  the  record,  the 
CoQunission  concludes  that  within  the 
next  five  years,  the  telematics  industry 
will  make  great  strides  towards 
developing  multimode  devices  that  will 
provide  interoperability  and  facilitate 
roaming  on  digital  networks.  Moreover, 
the  majority  of  commenters  concede 
that  a  reasonable  transition  period 
would  ease  any  concerns  regarding  the 
elimination  of  the  analog  requirement. 

14.  Modification  of  the  rule  is 
supported  by  section  332  of  the 
Communications  Act.  Another  factor 
supporting  the  modification  of  the 
analog  requirement  to  include  a  five- 
year  sunset  is  section  332  of  the  Act, 
which  directs  the  Commission  to 
regulate  CMRS  providers  to  technical 
and  operational  rules  comparable  to 
those  that  apply  to  providers  of 
substantially  similar  common  carrier 
services.  Section  332  requires  that 
differences  between  rules  governing 
competing  services  should  be 
conformed  if  the  Commission 
determines  that  the  differences  distort 
competition  by  placing  unequal 
regulatory  biudens  on  different  types  of 
CMRS  providers.  Over  the  years,  the 
Conunission  has  shifted  towards  taking 
a  less  regulatory  approach  in  setting  out 
technical  standards  for  the  various 
wireless  services.  Yet  in  the  case  of 
cellular,  while  the  Commission  has 
afforded  carriers  the  flexibility  to  deploy 
new  technologies  and  to  offer  digital 
services  similar  to  that  offered  by  PCS 
providers,  cellular  carriers  must 
nonetheless  continue  to  provide  analog 
service.  The  analog  standard  forces 
cellular  carriers  to  incur  costs  and 
burdens  not  assumed  by  other  CMRS 
licensees  despite  the  similarity  of 


services  provided  by  cellular  carriers  as 
compared  with  other  providers. 

2.  Sunset  of  the  Analog  Requirement 

a.  911 -Only  Phones  and  Unsubscribed 
Emergency  Phones 

15.  A  primary  reason  for  the  growth 
of  mobile  telephony  is  the  safety  and 
security  functions  of  wireless 
telephones.  Indeed,  some  consumers 
acquire  wireless  telephones  that  can 
only  make  9 1 1  calls .  These  911  -only 
consumers  can  be  categorized  as:  (1) 
"Unsubscribed"  consumers  of  recycled 
phones  that  were  previously,  but  are  no 
longer,  service-initialized  by  a  wireless 
carrier,  and  have  been  reissued  under 
some  type  of  donor  program,  such  as 
phones  donated  to  victims  of  domestic 
violence,  and  (2)  subscribers  of  newly 
manufactiued  911-only  phones  that  can 
only  make  911  calls  but  are  incapable  of 
receiving  any  incoming  calls. 
Consumers  of  the  latter  are  often  elderly 
persons  who  caimot  afford  basic 
wireless  service  or  do  not  want  typical 
wireless  service,  but  desire  immediate 
access  to  emergency  services.  The 
Commission  concludes  that  a  transition 
period  is  warranted  in  order  to  mitigate 
possible  negative  effects  to  emergency- 
only  consumers  that  might  otherwise 
occur  with  an  immediate  elimination  of 
the  analog  requirement.  Also,  in  some 
geographic  areas  in  which  digital 
coverage  is  currently  insufficient,  a 
transition  period  will  allow  carriers 
time  to  enhance  coverage.  The  transition 
period  will  allow  for  the  continued 
expansion  of  digital  networks  and 
further  conversion  of  analog  networks  to 
digital,  thereby  providing  for  a  more 
extensive  network  of  digital 
technologies.  During  the  transition 
period,  service  providers  can  conduct 
customer  outreach  in  order  to  educate 
consumers  that  analog  services  may  be 
discontinued  on  a  certain  date,  thereby 
providing  emergency-only  consumers 
with  time  to  migrate  from  analog  to 
digital  handsets. 

16.  Although  there  is  ciurently  a 
sizable  niunber  of  unsubscribed  analog 
and  911-only  consumers,  it  can  be 
assumed  that  the  total  number  of  such 
users  will  decline  in  the  future,  as 
digital  networks  expand  and  carriers 
migrate  current  analog  customers  to 
digital  services.  The  Commission 
expects  that  imsubscribed  consumers 
will  have  access  to  digital  equipment  as 
digital  handsets  are  being  donated  as 
well  as  analog  handsets.  It  is  reasonable 
to  assume  that  the  niunber  of  digital 
handsets  will  increase  over  time 
because  the  number  of  digital 
subscribers  is  approximately  three  times 
that  of  analog  subscribers,  and  a 
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consumer  uses  a  handset  on  average  for 
1.5  to  2.5  years  before  acquiring  a  new 
one.  Because  handsets  are  recycled 
every  18  to  30  months,  the  Commission 
concludes  that  a  transition  period 
should  ensure  that  recipients  of  donated 
mobile  telephones  have  access  to  digital 
equipment. 

b.  Accessibility  Issues 

17.  The  Commission  has  for  some 
time  been  cognizant  of  the  concerns 
held  by  persons  with  hearing 
disabilities  regarding  their  ability  to 
access  wireless  technologies  and 
services.  Although  most  consumers 
have  a  variety  of  mobile  technologies 
and  services  available  to  them,  persons 
with  hearing  disabilities  desiring  to  use 
wireless  devices  must  currently  rely  on 
analog  service  or  the  small  number  of 
digital  phones  that  are  ciurently 
compatible  with  hearing  aids — a 
compatibility  that  is  limited  to  certain 
types  of  hearing  aids.  Unlike  analog 
handsets,  digital  technologies  have  been 
shown  to  cause  interference  to  hearing 
aids  and  cochlear  implants.  For  the 
most  part,  analog  wireless  equipment 
does  not  pose  interference  problems  for 
hearing  aid  wearers  because  they 
transmit  signals  at  a  steady  rate;  no 
extraneous  audible  noise  is  produced 
because  these  signals  are  not 
demodulated  by  the  handset  and  in  turn 
amplified  by  the  hearing  aid.  Unlike 
andog  equipment,  however,  digital 
wireless  telephones  do  not  transmit 
electromagnetic  energy  at  a  steady  rate, 
and  the  fluctuations  can  cause 
disruptive  interference  to  hearing  aids 
or  cochlear  implants.  Currently,  nearly 
all  digital  equipment  can  cause  some 
interference  to  many  types  of  hearing 
aids  and  cochlear  implants. 

18.  The  Commission's  review  of  the 
record  leads  it  to  conclude  that 
immediately  removing  the  requirement 
that  cellular  carriers  operate  consistent 
with  the  analog  compatibility  standard 
would  indeed  be  detrimental  to  persons 
with  hearing  disabilities.  Because 
persons  with  hearing  disabilities  must 
continue  to  rely  on  analog  technology 
for  access  to  wireless  service  at  this 
time,  the  Commission  finds  that  the 
record  supports  implementing  a 
transition  period  during  which  time  it 
anticipates  that  digital  solutions  to  the 
hearing  aid-compatibility  problem  will 
be  developed  and  made  widely 
available.  In  order  to  ensure  that  analog 
service  remains  available  to  persons 
with  hearing  disabilities  while  industry 
seeks  to  develop  accessible  digital 
technologies,  the  Commission  provides 
for  a  five-year  transition  period  before 
the  elimination  of  the  analog 
requirement.  The  Commission 


concludes  that  a  five-year  period 
provides  a  reasonable  time  frame  for  the 
development  of  solutions  to  hearing  aid- 
compatibility  issues.  The  progress  made 
in  developing  digital  TTY  solutions 
leads  it  to  determine  that  the  industry 
will  also  likely  be  able  to  develop  digital 
solutions  for  telephones  within  a  five- 
year  period.  Moreover,  mandating  a 
shorter  timeframe  may  result  in  persons 
with  hearing  disabilities  gaining  access 
to  digital  handsets  more  quickly  than  if 
the  Commission  sets  out  a  longer 
period.  Because  the  Commission  is 
reserving  the  right  to  extend  the  simset 
period  in  the  event  that  solutions  to 
hearing  aid-compatibility  problems  are 
unsatisfactory,  the  industry  has  an 
incentive  to  develop  digital  solutions  to 
the  access  problem. 

19.  The  Commission  notes  that  it  is 
establishing  a  transition  period  to 
safeguard  the  ability  of  persons  with 
hearing  disabilities  to  access  mobile 
telephony  services  even  though  carriers 
are  otherwise  obligated  to  ensure  that 
telecommunications  service  is 
accessible  to  persons  with  disabilities. 
Section  255  of  the  Conunimications  Act 
requires  that  "(a]  provider  of 
telecommunications  service  shall  ensure 
that  the  service  is  accessible  to  and 
usable  by  individuals  with  disabilities, 
if  readily  achievable."  See  47  U.S.C. 
255(c).  In  the  NPRM.  the  Commission 
observed  that  if  the  analog  requirement 
was  eliminated,  section  255  would  still 
require  that  carriers  to  make  digital 
services  compatible  with  hearing  aid 
devices.  Although  a  few  commenters 
argue  that  mobile  telephony  providers 
and  manufactiuers  can  circiunvent  the 
provisions  of  section  255,  the 
Commission  concludes  that  section  255 
requires  providers  to  ensiu«  that  their 
services  remain  accessible  to  persons 
with  hearing  disabilities.  However,  the 
independent  requirements  of  section 
255  notwithstanding,  the  Commission 
finds  that  it  is  appropriate  to  also 
establish  a  five-year  transition  period  in 
order  to  address  the  particular  current 
problem  of  hearing  aid-compatibility 
with  digital  handsets,  and  ensure  access 
to  mobile  telephony  service  for  persons 
with  hearing  disabilities. 

20.  Reporting  requirement.  In  order  to 
monitor  the  progress  made  by  the 
wireless  and  hearing  aid  industries  in 
developing  solutions,  and  to  ensure  that 
wireless  services  are  continuing  to  be 
made  available  to  persons  with  hearing 
disabilities  as  well  as  911-only 
consumers,  the  Commission  will  require 
that,  no  later  than  the  third  and  fourth 
anniversary  of  the  effective  date  of  this 
order,  certain  CMRS  licensees  and  other 
entities  file  reports  with  the 
Commission.  The  reports  will  be 


required  from  all  cellular  licensees 
providing  nationwide  coverage.  In 
addition,  the  reports  must  inform  the 
Commission  whether  each  carrier 
intends  to  discontinue  analog  service, 
identify  the  markets  in  which  it  plans  to 
discontinue  analog  service,  and  for  how 
long  it  plans  to  continue  analog  service 
and  in  which  markets.  If  a  carrier 
intends  to  discontinue  analog  service, 
the  carrier  must  certify  and  provide 
information  in  its  report  that  there  are 
hearing  aid-compatible  digital  devices 
available  to  persons  with  hearing 
disabilities  at  the  time  of  filing,  or,  if  no 
such  equipment  is  available  at  the  time 
of  filing,  describe  the  extent  to  which, 
by  the  end  of  the  fifth  year,  digital 
equipment  will  be  available  to  persons 
with  hearing  disabilities  in  markBt(s) 
where  the  carrier  intends  to  discontinue 
analog  service.  Carriers  may  also  be 
required  to  show  in  their  reports  that 
they  are  in  compliance  with  the 
provisions  of  section  255  of  the  Act,  as 
well  as  with  any  other  obligations 
required  of  them  by  the  Commission. 
Such  carriers,  in  their  reports,  may  also . 
be  required  to  describe  their  plan  for 
informing  its  subscribers,  the  public  and 
other  interested  parties  regarding  plans 
to  discontinue  analog  service.  Finally, 
other  interested  parties  will  be  able  to 
file  reports  or  comments  as  appropriate, 
and  the  Commission  encoiu^es  joint 
efforts.  Such  Reports  will  be  made 
publicly  available  to  all  interested 
parties  who  may  file  supplemental 
information  as  appropriate  to  ensure 
that  the  Commission  has  a  full  record. 
The  information  contained  in  the 
reports  will  be  used  to  determine 
whether  or  not  the  Commission  will 
initiate  a  proceeding  to  extend  the 
sunset  date  or  take  appropriate 
enforcement  action  under  section  255. 

21.  Further,  the  Hearing  Aid 
Compatibility  Act  of  1988  (HAC  Act) 
requires  almost  all  new  telephones  to 
"provide  internal  means  for  effective 
use  with  hearing  aids  that  are  designed 
to  be  compatible  with  telephones  which 
meet  established  technical  standards  for 
hearing  aid  compatibility."  but  provides 
an  exemption  for  certain  categories  of 
phones  including  those  used  with 
CMRS  and  the  private  mobile  radio 
services  (or  PMRS).  47  U.S.C.  610(b)(1); 
see  47  CFR  68.4(a).  In  November  2001, 
the  Commission  initiated  a  proceeding 
to  examine  whether  this  exemption 
continues  to  remain  necessary,  or 
whether  the  statutory  criteria  for 
revocation  or  limitation  of  the 
exemption  have  been  satisfied.  See  In 
the  Matter  of  Section  68.4(a)  of  the 
Commission's  Rules  Governing  Hearing 
Aid-Compatible  Telephones,  WT  Docket 
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No.  01-309,  Notice  of  Proposed 
Rulemaking.  16  FCC  Red  20558  (2001) 
{HAC  Proceeding).  The  action  taken 
here  does  not  preclude  the  Commission 
from  independently  requiring  carriers  to 
comply  with  HAC  requirements,  even 
during  the  5-year  transition  period,  in 
the  event  that  the  Commission 
determines  in  the  HAC  Proceeding  that 
the  statutory  criteria  for  revocation  or 
limitation  of  the  exemption  have  been 
satisfied.  Finally,  the  Wireless 
Telecommunications  Bureau,  in 
conjunction  with  the  Consumer  & 
Governmental  Affairs  Bureau,  will  work 
closely  with  the  Food  and  Drug 
Administration  and  the  Commission's 
Office  of  Engineering  and  Technology  in 
the  development  of  standards  for 
hearing  aid  design  that  alleviate 
interference. 

C.  Electronic  Serial  Number  Rule 

22.  In  the  NPRM,  the  Commission 
proposed  to  remove  §  22.919  of  its  rules, 
which  sets  forth  electronic  serial 
number  (ESN)  design  requirements  for 
manufacturers  of  cellular  telephones. 
The  purpose  of  this  rule  was  to  address 
the  problem  of  cellular  "cloning"  fraud 
that  was  prevalent  in  the  mid-1990s. 
Over  the  years,  however,  other  measures 
have  developed  to  combat  cloning 
fraud.  For  example.  Congress  enacted 
the  Wireless  Telephone  Protection  Act 
of  1998  to  address  frtiudulent  and 
unauthorized  use  of  wireless 
telecommunications  services.  Further, 
the  cellular  industry  has  developed  a 
more  secure  access  protocol,  known  as 
authentication.  Other  anti-fraud 
countermeasures  developed  by  the 
industry  include  "radio  frequency 
fingerprinting."  which  identifies  a 
mobile  handset  by  its  unique  radio 
transmission  characteristics,  as  well  as 
"call  profiling,"  which  enables  carriers 
to  monitor  for  unusual,  sudden  changes 
in  calling  patterns. 

23.  After  reviewing  the  original 
purpose  of  the  rule,  the  anti-fraud 
techniques  that  have  been  developed 
since  the  adoption  of  the  rule,  as  well 
as  the  comments  in  this  proceeding,  the 
Commission  concludes  that  the  ESN 
rule  is  no  longer  necessary  in  the  public 
interest  and  adopts  its  proposal  to 
eliminate  §  22.919.  The  concerns  that 
led  to  the  adoption  of  this  rule  have 
been  addressed  and  no  longer  require 
retention  of  this  rule.  The  Commission 
finds  that  it  is  imnecessary  to  continue 
to  mandate  detailed  hardware  design 
requirements  given  the  success  the 
wireless  industry  has  had  in  developing 
other  more  effective  anti-fraud 
measures. 


D.  Channelization  Requirements 

24.  Section  22.905  identifies  the  part 
of  the  electromagnetic  spectrum  that  is 
allocated  to  the  Cellular  Radiotelephone 
Service  and  divides  it  into  two  blocks, 
labeled  A  and  B.  See  47  CFR  22.905.  It 
also  sets  forth  a  channelization  plan  that 
sub-divides  each  block  into  416  paired 
30  kHz  channels  and  designates  21  of 
these  paired  channels  as  control 
channels.  Alternative  technologies, 
including  the  principal  digital 
technologies  many  cellular  licensees 
have  overlaid  on  top  of  their  analog 
networks,  are  exempt  from  this 
channelization  plan  rule.  The 
Commission  proposed  in  the  NPRM  to 
remove  the  channelization  plan  for 
compatible  AMPS  cellular  systems  from 
§  22.905  of  its  rules,  and  to  rephrase  the 
remainder  of  that  section  such  that  it 
specifies  only  the  portions  of  the 
electromagnetic  spectrum  allocated  to 
the  Cellular  Radiotelephone  Service  and 
which  frequency  ranges  make  up  the 
two  initial  blocks.  The  Commission 
reasoned  that  the  analog  technology  to 
which  the  channelization  plan  is 
applicable  is  well-established 
nationwide,  and  thus  removing  the  plan 
would  not  pose  any  risk  of  decreased 
cellular  technical  compatibility. 

25.  Given  the  number  of  standard 
analog  base  stations  and  handsets  in  use 
today  and  the  efficiencies  to  be  gained 
by  implementing  alternative  digital  (not 
analog)  technologies,  it  appears  highly 
unlikely  that  any  carrier  would  have  the 
incentive  to  deploy  an  alternative 
analog  technology  during  the  five-year 
sunset  adopted  in  this  proceeding. 
Fiulher,  carriers  will  continue  to  be 
bound  by  existing  roaming  agreements 
for  at  least  some  portion  of  the  sunset, 
again  making  it  highly  unlikely  that 
there  would  be  any  incentive  to  deploy 
an  alternative  analog  technology.  The 
Commission  notes  that  the  AMPS 
chaimelization  plan  is  the  current 
industry  standard  for  AMPS  and  will 
presumably  continue  to  provide 
guidance  to  licensees  through  the  sunset 
of  the  analog  requirement. 

E.  Modulation  Requirements  and  In- 
band  Emissions  Limitations 

26.  In  the  NPRM,  the  Conunission 
sought  conunent  on  its  proposal  to 
modify  §  22.915  of  its  rules,  which  sets 
out  a  number  of  technical  specifications 
for,  inter  alia,  the  performance  of  audio 
filter  and  deviation  limiter  circuitry  in 
analog  cellular  telephones,  and 
adjustment  of  the  modulation  levels  in 
analog  cellular  telephones.  Consistent 
with  its  less  regulatory  approach  with 
PCS  and  other  CMRS.  as  well  as  its 
proposal  to  eliminate  the  analog 


requirement,  the  Commission  proposed 
to  eliminate  the  provision  set  out  in 
§  22.915  requiring  cellular  systems  to 
have  the  capability  to  provide  service 
using  the  modulation  types  specified  in 
OET  53  (analog  compatibility  standard). 
The  Commission  also  proposed  to 
remove  all  rules  governing  audio  filter 
and  deviation  limiter  performance, 
modulation  levels,  and  in-band  radio 
frequency  emission  limits. 

27.  The  Commission  also  proposed 
changes  to  §  22.917  of  its  rules,  which 
prescribes  emission  masks  limiting  both 
in-band  and  out-of-band  radio  fr^uency 
emissions.  As  with  the  proposal  to 
remove  the  channelization 
requirements,  the  Conunission  proposed 
changes  to  the  introductory  paragraph  of 
§  22.917.  which  requires  that  ansdog 
modulated  emissions  be  transmitted 
only  on  the  communication  channels. 
Further,  the  Commission  sought 
comment  regarding  how  it  should 
define  the  out-of-band  emission  limit  in 
order  to  provide  an  adequate  measure  of 
interference  protection  to  other 
licensees  and  service,  while  also 
allowing  licensees  the  flexibility  to 
establish  a  different  limit  where 
appropriate.  Specifically,  the 
Commission  asked  whether  licensees 
should  be  permitted  to  operate 
transmitters  on  frequencies  closer  to  the 
edge  of  their  authorized  spectrum  than 
full  compliance  with  §  22.917  would 
normally  allow,  as  long  as  all 
potentially  affected  parties  (i.e.  adjacent 
licensees)  agree  to  such  a  provision.  The 
Commission  also  noted  that  its  Wireless 
Communications  Service  (WCS)  rules 
provide  this  flexibility,  and  it  indicated 
that  cellular  and  broadband  PCS 
licensees  would  also  benefit  from  such 
flexibility.  Accordingly,  the 
Commission  sought  to  conform  the 
language  and  provisions  of  the  out-of- 
band  emission  limit  rules  specific  to  the 
cellular  service  and  broadband  PCS 
with  those  applicable  to  WCS. 

28.  As  the  Commission  is  moving 
toward  a  less  regulatory  approach  with 
respect  to  its  service  rules  and  is 
permitting  carriers  to  deploy 
technologies  that  best  fit  the  needs  of 
the  market,  the  Commission  adopts  its 
proposal  with  certain  modifcations. 
Further,  the  Commission  concludes 
that,  because  it  seeks  to  ensure 
regulatory  conformity  wherever 
practical,  its  rules  regarding  out-of-band 
emissions  limits  for  the  various  services 
should  be  similar. 

29.  However,  certain  commenters  to 
the  proceeding  point  out  that 
implementation  of  the  measurement 
resolution  bandwidth  specified  in  the 
proposed  rule  would  have  the  effect  of 
imposing  a  stricter  out-of-band  emission 
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limit  than  that  which  currently  applies. 
Specifically,  the  conunenters  object  to 
the  proposed  rule's  specification  that 
compliance  with  the  out-of-band 
emissions  limit  should  be  measured  by 
using  instrumentation  employing  a 
resolution  bandwidth  of  1  MHz  or  more 
from  the  center  of  the  band.  In 
proposing  the  rule  change,  the 
Commission  sought  only  to  harmonize 
certain  procedures  in  the  WCS,  PCS  and 
cellular  services,  and  did  not  intend  to 
make  the  out-of-band  emission  limits 
more  restrictive.  Accordingly,  the 
Commission  modifies  the  proposed  rule 
by  substituting  in  language  that  is  more 
consistent  with  recently  adopted 
International  Telecommunications 
Union  (ITU)  standards  for  emissions. 
See  ITU-R  SM.329. 

:.F.  Vertical  Wave  Polarization 
Requirement 

30.  Section  22.367(a)(4)  of  the 
Commission's  rules  provides  that 
electromagnetic  waves  radiated  by  base, 
mobile,  and  auxiliary  test  transmitters 
in  the  Cellular  Radiotelephone  Service 
must  be  vertically  polarized.  47  CFR 
22.367(a)(4).  This  rule  was  originally 
adopted  in  order  to  promote  technical 
compatibility  for  cellular  systems,  as 
well  as  to  reduce  the  likelihood  of 
interference  from  cellular  transmitters  to 
broadcast  television  (TV)  reception  on 
the  upper  UHF  TV  channels.  See  In  the 
Matter  of  Revision  of  part  22  of  the 
Commission's  Rules  Governing  the 
Public  Mobile  Services,  CC  Docket  No. 
92-115,  Report  and  Order,  9  FCC  Red 
6513  (1994).  The  Commission 
tentatively  concluded  in  the  NPRM  to 
relax  §  22.367  of  its  rules  to  provide  that 
cellular  stations  no  longer  be  limited  as 
to  the  polarization  of  the  transmitted 
waves.  The  Commission  specifically 
sought  comment  on  what  interference  or 
adverse  effects  might  be  caused  to 
mobile,  fixed,  and  broadcast  services 
operating  in  the  cellular  service 
spectrum  or  adjacent  spectrum. 

31.  The  original  purposes  of  the  rule 
no  longer  warrant  Uiis  requirement  on 
cellular  carriers.  The  Commission  is 
persuaded  that  relaxation  of  this 
requirement  will  have  little  effect  on 
interoperability  or  UHF  television 
chaimels.  Even  if  a  base  station's 
transmissions  are  vertically  polarized, 
many  hand-held  mobile  units  may  not 
benefit  from  vertical  polarization 
because  they  are  either  held  in  a  manner 
such  that  their  antenna  is  not  vertical, 
or  because  the  transmission's 
polarization  will  be  shifted  due  to 
reflections  from  man-made  structures. 
Accordingly,  a  vertically  polarized 
transmission  generally  will  provide 
little  interoperability  benefit  to  users  of 


hand-held  mobile  phones.  Furthermore, 
cellular  base  stations  transmit  on 
frequencies  above  869  MHz  (a  minimum 
separation  of  63  MHz  from  the  closest 
UHF  television  frequency),  thereby 
■  reducing  the  likelihood  of  interference 
with  upper-band  UHF  television 
chsmnels. 

32.  The  Commission  is  not  persuaded 
by  arguments  that  the  vertical 
polarization  requirement  should  not  be 
removed  because  it  could  result  in 
reduced  RF  coverage  for  its  end  users, 
and  impair  telematics'  ability  to  provide 
geographic  location  information  for 
emergency  services.  The  Commission 
notes  that  such  concerns  are  limited  to 
rural  areas,  where  cellular  carriers  are 
imlikely  to  use  other  than  vertical 
polarization  because  they  have  little 
incentive  to  do  so.  In  addition,  it  is 
anticipated  that  cellular  carriers  will 
make  the  appropriate  technical 
adjustments  to  account  for  varying 
polarization  of  transmit  and  receive 
antennas,  and  thereby  obtain  equivalent 
analog  cellular  performance  at  the 
boundaries  of  a  rural  cell  site  when 
using  alternative  technologies.  The 
Commission  notes  that  cellular  carriers 
already  have  the  flexibility  to  reduce 
coverage  or  turn  off  their  systems  for 
short  or  long  periods  without  seeking 
prior  approval  of  the  Commission  or 
notifying  customers  of  their  intended 
action.  Further,  telematics  carriers  may 
negotiate  with  cellular  carriers  and  may 
enter  into  voluntary  contnctual 
relationships  to  accommodate  specific 
coverage  needs.  Finally,  the 
Commission  believes  that  the  industry 
and  not  regulation  should  dictate 
technical  specifications  wherever 
possible.  Given  these  reasons,  the 
Commission  is  not  persuaded  that  it  is 
necessary  to  retain  this  rule  simply  to 
ensure  coverage  for  telematics 
subscribers  attempting  calls  on  the 
fringe  of  rural  cell  sites. 

G.  Assignment  of  System  Identification 
Numbers 

33.  Section  22.941  of  the 
Commission's  rules  sets  forth  the 
procedure  by  which  the  Commission 
assigns  system  identification  numbers 
(SIDs)  to  systems  in  the  Cellular 
Radiotelephone  Service.  SIDs  are  used 
by  cellular  systems  to  identify  the  home 
system  of  a  cellular  telephone  and  by 
cellular  telephones  to  determine  their 
roaming  status.  47  CFR  22.941.  In  the 
NPRM,  the  Commission  proposed  to  no 
longer  consider  SIDs  as  a  term  of  the 
cellular  license  and  to  remove  the 
requirement  in  §  22.941  of  its  rules  that 
cellular  licensees  notify  the  Conunission 
of  the  use  of  additional  SIDs.  The 
Commission  proposed  to  retain  portions 


of  that  rule  that  provide  that  a  cellular 
system  may  transmit  another  system's 
SID  only  if  that  system  consents  to  such 
use. 

34.  The  Commission  concludes  that  it 
is  not  necessary  in  the  public  interest  to 
retain  the  ciurent  cellular  SID  rules  as 
set  out  in  §  22.941  of  its  rules  as  there 

is  no  public  policy  rationale  that  SIDs 
must  be  a  term  of  cellular 
authorizations.  There  are  no  SID  rules 
for  PCS,  SMR,  or  other  CMRS,  and  this 
administrative  function  is  carried  out 
successfully  within  those  radio  services 
by  the  private  sector  without 
Commission  involvement.  Further,  the 
Commission  removes  the  SID  rule  in  its 
entirety,  including  the  "consent  for  use" 
portion  of  the  rule  (i.e.  allowing  the 
usage  of  another  system's  SID  only 
pursuant  to  consent).  The  Commission 
finds  no  reason  to  retain  a  portion  of  the 
rule  or  intervene  when  the  private 
sector  has  shown,  as  in  the  case  of  PCS, 
for  example,  that  it  is  capable  of 
coordinating  these  types  of 
administrative  functions  on  its  own.  For 
the  reasons  stated  above,  the 
Commission  is  eliminating  the  SID  rule 
in  favor  of  administration  of  this 
function  by  the  private  sector.  In 
eliminating  this  rule,  the  Commission 
must  take  certain  steps  to  provide  a 
smooth  transition  of  the  SID 
administration  function  to  the  private 
sector.  These  steps  include  identifying  a 
party  or  parties  to  administer  the 
function,  transitioning  the 
Conunission 's  SID  database  to  the 
party(s),  and  publicizing  the  change  to 
the  cellular  industry.  Therefore,  the 
Commission  authorizes  and  directs  the 
Wireless  Telecommunications  Bureau  to 
take  all  necessary  steps  to  privatize  this 
function. 

H.  Determination  of  Cellular  Geographic 
Service  Area 

35.  Section  22.911(a)  of  the 
Commission's  rules  sets  forth  a 
standardized  method  for  determining 
the  CGSA  of  a  cellular  system.  A 
system's  CGSA  is  defined  as  the 
geographic  area  served  by  the  system, 
within  which  that  system  is  entitled  to 
protection  and  adverse  effects  are 
recognized  for  the  purpose  of 
determining  whether  a  petitioner  has 
standing.  See  47  CFR  22.99.  Cellular 
licensees  must  provide  the  Commission 
with  certain  technical  parameters 
describing  each  cell  site  that  makes  up 
the  external  boundary  of  its  system. 
These  technical  parameters  (latitude, 
longitude,  height  above  average  terrain, 
and  power),  or  in  some  cases,  an 
alternative  study,  are  used  to  determine 
the  service  area  boundary  (SAB)  for 
each  cell  site.  In  this  vein,  the 
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geographic  area  within  the  aggregated 
SAB  contours  of  a  system  (excluding 
areas  outside  the  market  boundary)  is  its 
CGSA.  The  method  for  determining  the 
CGSA  uses  a  general  mathematical 
formula  to  calculate  distances  from  the 
cell  site  along  the  cardinal  radials  to  the 
SAB  of  each  cell  in  the  system.  See  47 
CFR  22.911.  22.912. 

36.  Section  22.911(b)  provides, 
however,  that  any  cellular  licensee  may 
apply  for  a  modification  of  its  licensed 
CGSA  if  it  believes  that  the  standard 
method  produces  a  CGSA  that  is 
substantially  different  from  the  actual 
coverage  of  its  system.  In  adopting  this 
alternative  approach  for  calculating  the 
CGSA.  the  Commission  stated  that 
alternative  showings  would  only  be 
accepted  where  the  change  to  the  CGSA 
is  substantial  and  justified  by  unique  or 
unusual  circumstances,  or  where  the 
SAB  formula  is  clearly  inapplicable. 
When  preparing  to  file  an  application 
requesting  such  a  modification,  the 
licensee  must  employ  alternative 
methods  (actual  measurements,  more 
accurate  prediction  models  o^  a 
combination  of  the  two)  to  determine 
the  location  of  the  median  32  dBuV/m 
field  strength  contour  and  the  distances 
along  cardinal  radials  to  that  contour.  In 
describing  how  these  distances  to  the 
median  32  dBuV/m  contours  must  be 
used  to  determine  the  CGSA,  paragraphs 
(b)(1)  and  (b)(3)  of  §22.911  use  the  term 
SAB  in  several  places.  In  the 
Commission's  experience,  this 
occasionally  leads  licensees  to  believe 
that  they  may  employ  the  alternative 
methods  to  determine  an  SAB.  as 
opposed  to  the  CGSA.  and  then  to  use 
that  "alternate"  SAB  in  connection  with 
various  other  rules  such  as  the  SAB 
extension  rule  or  the  traffic  capture 
protection  rule.  In  the  NPRM,  the 
Commission  sought  to  clarify  that  the 
SAB  of  a  cell  derived  using  the  standard 
method  and  the  32  dBuV/m  contour  that 
is  used  when  preparing  an  alternative 
CGSA  determination  are  different  and 
not  interchangeable.  Accordingly,  the 
Commission  proposed  to  reword 
paragraphs  (b)(1)  and  (b)(3)  of  §  22.911 
to  replace  the  word  "SAB"  with  "32 
dBuV/m  contour." 

37.  The  Commission  adopts  the  rule 
clarification  as  proposed.  Iii  setting  out 
the  standard  method,  the  Commission 
sought  to  establish  a  method  that  would 
simplify  and  remove  a  measure  of 
uncertainty  from  the  process  of 
calculating  and  plotting  CGSAs.  The 
Commission  sought  to  prevent 
disagreements  between  parties  and  the 
Commission  regarding  the  accuracy  of 
methods  used  by  parties  to  predict  or 
measure  actual  coverage  for  a  particular 
location  or  terrain.  Although  there  may 


be  certain  situations  in  which  it  may  not 
represent  actual  coverage  as  closely  as 
other  methods,  the  standard  formula 
provides  a  simple  and  consistent 
method  by  which  to  calculate  cellular 
system  coverage.  The  Commission's 
decision  to  clarify  §  22.911(a)  is 
consistent  with  its  original  intent  in 
limiting  the  scope  of  alternate  CGSA 
showings,  i.e.,  to  expedite  Commission 
processing  of  applications,  thereby 
avoiding  delays  in  the  provision  of 
cellular  service  to  the  public.  The 
Commission  does  not  foreclose, 
however,  the  ability  of  carriers  in 
adjacent  markets  to  agree  to  the  use  of 
an  alternative  propagation  method,  or  to 
enter  into  contract  agreements,  pursuant 
to  §  22.912,  to  allow  SAB  extensions 
calculated  using  the  standard  method 
into  the  other  carrier's  CGSA.  The 
Commission  believes  that  a  process  that 
affords  carriers  flexibility  and  permits 
parties  to  enter  into  contractual 
agreements  will  expedite  service  to 
subscribers,  in  comparison  to  a  more 
protracted  process  whereby  parties  must 
present  and  argue  the  merits  of 
conflicting  engineering  studies  before 
the  Commission. 

/.  Service  Commencement  and 
Construction  Periods 

38.  Section  22.946,  which  sets  out 
construction  requirements  relating  to 
the  deployment  of  new  cellular  systems, 
was  previously  amended  in  the 
Commission's  Universal  Licensing 
System  proceeding.  See  In  the  Matter  of 
Biennial  Regulatory  Review — 
Amendment  of  parts  1.13.  22.  24,  26. 
27.  80.  87.  90.  95,  97.  and  101  of  the 
Commission's  Rules  to  Facilitate  the 
Development  and  Use  of  the  Universal 
Licensing  System.  WT  Docket  No.  98- 
20.  Report  and  Order.  63  FR  6894  (Dec. 
14, 1998)  [ULS  Report  and  Order).  In 
implementing  the  ULS  Report  and 
Order,  however,  a  table  entitled  "H-1 — 
Commencement  of  Service."  was 
inadvertently  deleted  from  §  22.946. 
Because  certain  information  in  the  table 
was  out-dated,  the  Commission 
proposed  to  correct  §  22.946  by  re- 
inserting the  tabl^.  and  to  reflect 
updated  information.  The  Commission 
also  proposed  to  delete  the  final  phrase 
of  §  22.946(b).  which  prohibits  cellular 
system  licensees  from  "intentionally 
serv[ing|  only  roamer  stations." 

39.  As  consumers  now  have 
numerous  mobile  telephony  offerings 
from  which  to  choose,  the  concern 
regarding  lack  of  competition  no  longer 
exists.  Accordingly,  the  Commission 
will  remove  the  provision  that  prohibits 
service  only  to  roamer  stations.  Further, 
after  the  Commission  adopted  the 
NPRM,  it  issued  a  Report  and  Order  in 


WT  Docket  No.  97-112  regarding 
cellular  service  in  the  Gulf  of  Mexico. 
See  In  the  Matter  of  Cellular  Service  and 
Other  Commercial  Mobile  Radio 
Services  in  the  Gulf  of  Mexico.  WT 
Docket  No.  97-112,  Amendment  of  part 
22  of  the  Commission's  Rules  to  Provide 
for  Filing  and  Processing  of 
Applications  for  Unserved  Areas  in  the 
Cellular  Service  and  to  Modify  Other 
Cellular  Rules.  CC  Docket  No.  90-6. 
Report  and  Order,  67  FR  9596  (March  4, 
2002).  In  that  proceeding,  the 
Commission  amended  §  22.946  to  reflect 
construction  requirements  for  licensees 
in  the  Gulf  of  Mexico.  Because  it  was 
necessary  to  amend  §  22.946  to  add  the 
Gulf  of  Mexico  construction 
requirements,  the  Commission  decided 
to  re-insert  the  inadvertently  omitted 
Table  H-1  at  that  time.  The  Commission 
notes  that  §  22.946  was  amended  to  re- 
insert Table  H-1  after  the  comment 
period  in  this  proceeding  had  run,  and 
that  no  one  filed  comments  opposing 
that  correction  to  this  rule  section. 

/.  Incidental  Services  Rule 

40.  Section  22.323  of  the 
Commission's  rules  authorizes  carriers 
to  provide  other  communications 
services  incidental  to  the  primary  public 
mobile  service,  provided  certain 
conditions  are  met.  In  general,  §  22.323 
requires  carriers  providing  incidental 
services  to  protect  mobile  subscribers  by 
ensuring  that:  (1)  The  costs  and  charges 
of  subscribers  not  wishing  to  use 
incidental  services  are  not  increased  as 

a  result  of  the  carrier's  provision  of 
incidental  services  to  other  subscribers; 
(2)  the  quality  and  availability  of 
primary  public  mobile  service  does  not 
materially  deteriorate;  and  (3)  provision 
of  such  incidental  services  is  not 
inconsistent  with  the  Communications 
Act  of  1934  or  the  Commission's  rules 
and  policies.  47  CFR  22.323.  In  the 
NPP^,  the  Commission  proposed  to 
eliminate  these  conditions,  and  sought 
comment  on  whether  it  should  also 
remove  the  remaining  provision  (i.e., 
the  statement  that  incidental  services 
are  permitted)  as  it  applies  to  some  or 
all  part  22  services. 

41.  In  a  related  matter,  the  NPflM  also 
sought  comment  on  FreePage 
Corporation's  (FreePage)  request  that 

§  22.323  be  amended  to  include  the 
"Limited  Program  Distribution  Service" 
(LPDS)  service  proposed  by  FreePage  as 
an  "incidental  service."  In  February 
2000.  the  Wireless  Telecommunications 
Bureau  sought  comment  on  a  petition 
for  rulemaking  filed  by  FreePage 
requesting  that  the  Commission  sunend 
§  22.323  to  permit  paging  licensees  to 
use  their  assigned  channels  to  transmit 
audio  programming  of  interest  to  a 
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narrow  or  specialized  audience. 
Possible  services  cited  by  FreePage 
included,  without  limitation,  children's 
programming,  foreign  language 
programming,  and  reading  services  for 
persons  who  have  sight  disabilities. 

42.  In  the  NPRM,  the  Commission 
invited  comments  on  whether  spectnun 
assigned  to  CMRS  licensees  could  be 
used  for  the  LPDS  service  proposed  by 
FreePage.  In  particular,  the  Commission 
sought  comments  addressing  whether 
the  service  proposed  by  FreePage  is  in 
fact  a  broadcast  service,  and,  therefore, 
whether  it  would  need  to  change 
existing  spectrum  allocation  and  service 
rules  to  permit  LPDS  service  in 
spectrum  assigned  to  CMRS  licensees. 
More  generally,  the  Commission  also 
requested  comments  on  what  effects,  if 
any,  the  implementation  of  FreePage's 
LPDS  proposal  would  have  on  other 
authorized  service  offerings  or  services 
proposed  in  pending  Commission 
rulemaking  proceedings.  Finally,  the 
Conunission  solicited  comments  frx)m 
members  of  the  disability  community 
regarding  how  they  might  benefit  from 
a  revision  of  the  Commission's  rules 
that  would  permit  use  of  the  spectrum 
for  programming  to  narrow  or 
specialized  audiences. 

43.  The  Commission  agrees  with 
commenters  that  the  imposing  of 
conditions  on  the  provision  of 
incidental  services  by  part  22  licensees 
is  no  longer  necessary.  Section  22.323(a) 
imposes  the  condition  that  the  costs  and 
charges  to  subscribers  not  wishing  to 
receive  incidental  services  may  not  be 

I     increased  as  a  result  of  the  provision  of 
incidental  services  to  other  subscribers. 
Because  of  the  competitive  wireless 
environment,  however.  CMRS  licensees 
are  not  subject  to  federal  rate  regulation 
and  are  not  permitted  to  file  tariffs  with 
the  Commission.  Under  these 
circumstances,  the  Commission 
concludes  that  this  rate  restriction  is 
unnecessary,  as  any  dissatisfied 
subscriber  will  have  the  option  of 
switching  to  a  competing  carrier.  The 
Commission  further  concludes  that 
there  is  no  reason  to  retain  the 
remainder  of  the  rule  in  the  absence  of 
those  conditions.  The  Commission 
recognizes  that  some  commenters 
advocated  that  it  retain  this  portion  of 
the  rule  on  the  groimds  that  having  an 
express  provision  for  incidental  services 
codified  in  the  rules  is  helpful  in 
demonstrating  to  state  commissions  that 
certain  services  must  be  treated  as 
CMRS  exempt  bom  state  and  local 
regulation  of  rates  and  entry. 

44.  With  respect  to  FreePage's  request 
to  include  a  provision  in  §  22.323  that 
LPDS  is  an  incidental  service  within  the 
meaning  of  the  rule,  the  Commission 


denies  the  request  but  grants  alternative 
relief  as  follows.  First,  the  Commission 
finds  that  it  is  unnecessary  to  determine 
whether  FreePage's  LPDS  service 
constitutes  an  incidental  service 
because  FreePage  may  provide  any  form 
of  fixed  or  mobile  service  under  a  part 
22  authorization,  provided  only  that  its 
service  does  not  constitute  broadcasting. 
Second,  to  the  extent  FreePage's 
intended  service  offering  constitutes 
broadcast  service,  the  Commission  finds 
that  it  is  in  the  public  interest  to  provide 
FreePage  with  the  flexibility  to  provide 
its  LPDS  service  pursuant  to  the  terms 
of  a  developmental  authorization.  The 
Commission  therefore  directs 
Commission  staff  to  waive  the  allocation 
if  necessary  in  order  to  process  the 
developmental  license.  Accordingly, 
FreePage  may  file  an  application  for 
developmental  authority  with  the 
Commission,  which  will  be  processed 
by  the  Wireless  Telecommunications 
Bureau  pursuant  to  the  regulations  set 
forth  in  §  22.401  of  the  Commission's 
rules.  The  Commission  believes  that  a 
developmental  license  will  afford 
FreePage  the  opportunity  to  assess 
consumer  demand  for  its  LPDS  service 
offering. 

K.  Cellular  Anti-Trafficking  Rules 

45.  In  the  NPRM,  the  Commission 
noted  that  §§22.937,  22.943,  and  22.945 
were  originally  adopted  tp  prevent 
speculation  and  trafficking  in  cellular 
licenses  that  were  awarded  by  random 
selection.  Because  the  Commission  is 
now  required  to  resolve  mutually 
exclusive  applications  for  initial  cellular 
licenses  through  competitive  bidding,  it 
proposed  to  eliminate  or  substantially 
modify  rule  §§  22.937,  22.943,  and 
22.945  as  they  are  now  unnecessary  and 
no  longer  serve  the  public  interest. 

46.  In  adopting  §  22.937,  the 
Conunission  stated  that  it  was  requiring 
applicants  to  show  financial 
qualification  because  of  the  large  capital 
investment  required  to  finance  the 
complex  and  sophisticated  technology 
associated  with  cellular  operations.  The 
Conunission  noted  that  cellular  service 
was  viewed  as  a  relatively  high-cost 
business  venture  because  the  service 
was  still  at  an  early  stage  of 
development.  The  Commission 
concludes  that  §  22.937  is  no  longer 
necessary  as  a  general  matter  because 
the  cellular  radiotelephone  service  has 
niatured  and  there  are  two  authorized 
cellular  carriers  in  all  MSAs  and 
virtually  all  RSAs.  The  Commission's 
cellular  rules  have  been  amended  to 
■permit  interested  parties  to  file 
applications  for  any  areas  not  serviced 
by  cellular  carrieiS  after  the  expiration 
of  the  applicable  build-out  period,  and 


such  applications  are  now  subject  to 
competitive  bidding.  Although  it 
proposed  to  retain  §22.937  in  the 
context  of  comparative  renewal 
proceedings,  the  Commission  finds  that 
the  rule  is  not  necessary.  The 
Commission  has  the  authority  to  seek 
financial  qualification  information  in  a 
comparative  renewal  proceeding  if  it  so 
chooses.  The  Commission  therefore 
eliminates  §  22.937  in  its  entirety. 

47.  The  Commission  similarly 
concludes  that  §  22.943  should  be 
removed  as  unnecessary.  The 
Commission's  anti-trafficking  rules  were 
developed  to  deter  speculation  on 
cellular  licenses.  In  setting  out  the  anti- 
trafficking  rules,  the  Commission  sought 
to  balance  the  public  interest  in  liberal 
transferability  of  licenses  with  a  means 
to  deter  insincere  applicants  from 
speculating  on  unbuilt  facilities. 
Accordingly,  the  Commission  proposed 
to  eliminate  §  22.943  to  the  extent  that 

it  prohibits  trafficking  in  cellular 
licenses  and  precludes  unserved  area 
licensees  from  assigning  or  transferring 
an  authorization  until  they  have 
provided  service  to  subscribers  for  at 
least  one  year.  The  Commission  noted 
that  the  cellular  service-specific  anti- 
trafficking  rule  set  out  in  §  22.943  may 
be  unnecessary  and  duplicative  as  there 
are  similar  provisions  in  part  1  of  its 
rules  that  are  applicable  to  ail  wireless 
services. 

48.  While  §  22.943  was  useful  in 
deterring  speculation  during  the  time 
period  in  which  it  used  lotteries  to 
select  licensees,  the  Commission  now 
uses  competitive  bidding  to  resolve 
mutual  exclusivity.  Mutually  exclusive 
applications  for  licenses  in  other  CMRS 
are  also  required  to  be  resolved  through 
the  use  of  competitive  bidding.  Yet  in 
those  cases,  the  Commission  does  not 
impose  service-specific  anti-trafficking 
rules,  or  mandate  specific  holding 
periods  prior  to  assignment  or  transfer 
of  licenses  acquired  through 
competitive  bidding.  Accordingly,  the 
Commission  eliminates  the  portions  of 
§  22.943  that  prohibit  trafficking  in 
cellular  licenses,  and  that  require 
carriers  who  acquired  unserved  area 
licenses  to  provide  service  to 
subscribers  for  at  least  one  year  before 
such  licenses  may  be  assigned  or 
transferred.  The  Commission  further 
finds  that  the  cellular  service-specific 
anti-trafficking  rule  set  out  in  §  22.943  is 
unnecessary,  given  the  presence  of  the 
anti-trafficking  provisions  of  §  1.948(i), 
which  is  applicable  to  all  services.  See 
47  CFR  1.948(i). 

49.  The  Commission's  conclusion  to 
remove  service-specific  anti-trafficking 
provisions  of  §  22.943  extends  to 

§  22.943(c),  which  states  that  it  will  not 
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accept  applications  for  consent  to  assign 
or  transfer  a  cellular  authorization 
acquired  by  a  current  licensee  for  the 
first  time  as  a  result  of  a  comparative 
renewal  proceeding  until  the  system  has 
provided  service  to  subscribers  for  at 
least  three  years.  See  47  CFR  22.943(c). 
The  Commission  noted  in  the  NPRM 
that  it  would  leave  intact  portions  of 
§  22.937  relating  cellular  renewal 
proceedings,  but  requested  comment  on 
whether  to  retain  §  22.943(c).  Although 
§  22.943(c)  also  relates  to  cellular 
renewals,  it  is  nonetheless  an  anti- 
trafficking  provision  and  should  be 
removed  as  duplicative  of  rule 
§1.948(i). 

50.  Similarly,  because  §  22.945  was 
adopted  for  the  sole  purpose  of 
preventing  lottery  system  abuses,  the 
Commission's  obligation  to  resolve 
mutual  exclusivity  through  competitive 
bidding  also  makes  this  rule 
unnecessary.  An  applicant  filing  more 
than  one  application  for  a  specific 
unserved  area  under  the  current  rules 
would  have  no  advantage  over  other 
applicants  seeking  authorization  to 
serve  the  same  geographic  area. 

L.  Other  Rule  Changes  Recommended 
by  Commenters 

51.  In  the  NPRM,  the  Commission  not 
only  sought  comment  on  its  specific 
proposals,  but  also  invited  comment  on 
whether  it  should  modify  any  additional 
provisions  of  its  part  22  rules  as  a  result 
of  competitive  or  technological 
developments. 

1.  Overhaul  of  the  Unserved  Area 
Licensing  Rules 

52.  Section  22.941  sets  forth  the 
"unserved  area"  licensing  process  for 
the  cellular  service.  Certain  carriers 
recommend  that  the  Commission 
replace  the  unserved  area  licensing 
process.  47  CFR  22.941.  In  general,  the 
commenters  point  out  that  the  current 
site-by-site  approach  requires  pre- 
approval  each  time  a  licensee  wishes  to 
expand  its  system.  Proposals  by  two  of 
the  commenters  favor  a  one-time 
process  that  licenses  the  remaining 
unserved  areas,  so  that  pre-approval  of 
future  expansions  is  no  longer 
necessary.  One  recommendation 
proposes  that  the  Commission  abandon 
the  per-application  approach  of  the 
unserved  area  rules  and  instead:  (1) 
Automatically  incorporate  areas  of  50 
square  miles  or  less  into  the  CGSAs  of 
the  first-authorized  incumbent  adjoining 
the  unserved  area;  and  (2)  open  a  filing 
window  for  all  unserved  areas 
exceeding  50  square  miles,  resulting  in 
either  the  incorporation  of  the  unserved 
area  into  the  incumbent  carrier's  CGSA, 
or  an  auction  among  mutually  exclusive 


applicants.  Another  proposal 
reconunends  eliminating  filings  for 
unserved  areas  of  less  than  50  square 
miles  that  are  completely  surrounded  by 
an  incumbent's  CGSA  {i.e.,  the 
incumbent  is  the  only  one  eligible  under 
the  rules  to  file  an  application),  while 
another  recommends  that  incumbents 
should  be  able  to  cover  unserved  areas 
of  less  than  50  square  miles  on  a 
secondary  basis  without  having  to 
obtain  prior  Commission  approval. 

53.  The  Commission  declines  to  adopt 
such  changes.  Suggestions  made  by 
commenters  constitute  a  fundamental 
change  to  its  cellular  service  licensing 
model,  and,  as  such,  are  beyond  the 
scope  of  this  proceeding.'  The 
Commission  also  notes  that  under  its 
current  process,  the  Commission 
receives  approximately  40  unserved 
area  applications  each  month,  disposing 
of  each  usually  within  45—60  days. 
Given  that  so  few  unserved  area 
applications  are  filed  with  the 
Commission  today  and  are  processed 
quickly,  it  questions  whether  the 
burdens  on  all  licensees  of  a  major 
overhaul  at  this  point  warrants  any 
corresponding  benefits.  In  considering 
the  wisdom  of  making  significant 
changes  within  the  cellular  unserved 
licensing  context,  the  Commission 
would  need  to  identify  an  alternative 
approach  that  is  administratively 
efficient,  less  complicated  than  the 
current  approach,  represents  an 
improvement  over  the  status  quo  in 
terms  of  speed  of  licensing  and 
convenience  for  licensees,  and 
continues  to  provide  small  as  well  as 
large  carriers  with  reasonable 
opportunities  to  serve  currently 
unserved  areas.  Given  that  the  current 
system  results  in  little  administrative 
delay,  the  Commission  does  not  find 
that  commenters  have  done  so. 
Moreover,  commenters  have  failed  to 
adequately  address  construction, 
interference  protection,  and  market 
structure  issues  that  would  need  to  be 
addressed  under  a  new  processing 
regime.  The  Commission  believes  that  a 
more  complete  record  must  be 
developed  before  any  Commission 
action  is  warranted. 

2.  CGSA  Expansion  Notifications 

54.  One  commenter  seeks  to  remove 
the  requirement  that  licensees  notify  the 
Commission  of  each  CGSA  expansion 
for  markets  within  the  initial  five-year 
construction  period.  Currently, 

§  22.165(e)  requires  licensees  to  notify 
the  Commission  within  15  days  of 
expanding  their  CGSAs,  even  during  the 
initial  five-year  construction  period. 
Cellular  licensees  are  free  to  construct 
facilities  anywhere  within  their  markets 


without  the  possibility  of  competing 
applications  during  the  initial 
construction  period.  The  proposal 
would  have  the  Commission  require  the 
licensee  to  file  a  system  information 
update  at  the  end  of  the  five-year 
period,  i.e.,  identify  the  areas  that  are 
served  and  unserved  in  preparation  for 
the  unserved  area  Phase  I  process. 

55.  The  Commission  agrees  that 
generally  it  and  other  licensees  have  no 
interest  in  knowing  the  precise  location 
of  an  initial  licensee's  CGSA  until  the 
end  of  the  initial  five-year  period.  At 
that  point,  the  CGSA  must  be  a  matter 
of  record  available  to  potential  Phase  I 
unserved  area  applicants  as  well  as  the 
Commission's  stJiff  in  order  to  process 
the  unserved  area  applications. 
Presently,  there  are  only  eleven  cellular 
markets  that  are  still  within  the  initial 
five-year  construction  period.  In 
addition,  the  Commission  will  soon 
issue  initial  licenses  in  three  of  the 
remaining  RSAs.  Even  though  very  few 
licensees  will  be  in  a  position  to  take 
advantage  of  this  change,  the 
Commission  will  revise  the  rule 
substantially  as  requested.  Therefore, 
the  Commission  will  revise  §  22.165(e) 
to  require  licensees  in  their  initial  five- 
year  build-out  period  to  notify  the 
Commission  of  cell  sites  making  up 
their  CGSAs  once  yearly  on  the 
anniversary  of  license  grant,  rather  than 
requiring  licensees  to  file  notifications 
within  15  days  of  initiating  service  at 
each  site.  The  Commission  concludes 
that  revising  this  requirement  to  provide 
for  an  annual  reporting  obligation  will 
minimize  uimecessary  regulatory 
burdens  for  initial  cellular  licensees 
while  providing  a  reasonably  up-to-date 
soince  of  data  for  other  cellular 
licensees  and  Commission  staff. 

3.  Contract  Extension  Clarification 

56.  Section  22.912  of  the 
Commission's  rules  provides  that  any 
SAB  extensions  into  an  adjacent 
carrier's  CGSA  requires  the  consent  of 
the  adjacent  carrier.  One  commeter 
requested  the  Commission  to  clarify 
that,  in  the  case  where  an  adjacent 
carrier  has  already  consented  to  analog 
SAB  extensions  into  its  CGSA,  a 
separate  agreement  is  not  required  in 
order  to  extend  the  SAB  of  a  digital    . 
signal  into  the  CGSA  so  long  as  it  does 
not  exceed  boundary  established  by  the 
initial  analog  agreement.  The 
Commission  clarifies  that  its  rules  do 
not  limit  the  scope  of  private, 
contractual  agreements  between  cellular 
licensees  in  this  case.  To  the  extent  that 
a  carrier  enters  into  an  agreement  that 
provides  for  extensions  of  both  analog 
and  digital  signals  into  an  adjacent 
carrier's  CGSA,  the  Commission's  rules 
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do  not  require  separate  notification  to 
the  Commission  of  such  extensions;  a 
single  notification  of  the  scope  of  that 
extension  will  be  adequate  notice. 

m.  Administrative  Matters 

A.  Paperwork  Reduction  Act  Analysis 

57.  The  actions  taken  in  this  Report 
and  Order  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  No.  104-13,  and 
found  to  impose  no  new  or  modified 
recordkeeping  requirements  or  burdens 
on  the  public. 

B.  Final  Regulatory  Flexibility  Analysis 

58.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  NPRM.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM, 
including  comment  on  the  IRFA.  The 
comments  received  are  discussed  below. 
The  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

Need  for,  and  Objectives  of,  the  Order 

59.  In  the  Telecommunications  Act  of 
1996.  Congress  added  sections  11  and 
202(h)  to  the  Communications  Act  of 
1934,  as  amended,  requiring  the 
Commission  to  (1)  review  biennially  its 
regulations  that  pertain  to  the 
operations  or  activities  of 
telecommunications  service  providers, 
and  (2)  determine  whether  those 
regulations  are  no  longer  necessary  in 
the  public  interest  as  a  result  of 
meaningful  economic  competition.  47 
U.S.C.  11(b).  Following  such  review,  the 
Commission  is  required  to  modify  or 
repeal  any  such  regulations  that  are  no 
longer  in  the  public  interest. 
Accordingly,  as  part  of  the 
Commission's  year  2000  Biennial 
Review  of  regulations,  the  Report  and 
Order  amends  part  22  of  the 
Commission's  rules  by  modifying  or 
eliminating  various  rules  that  have 
become  outdated  due  to  technological 
change,  increased  competition  in  the 
Conunercial  Mobile  Radio  Services 
(CMRS)  market,  or  supervening  rules. 

60.  In  particular,  the  Report  and 
Order  removes  the  cellular  analog 
requirement  after  a  five-year  transition 
period  and  requires  reports  by  certain 
CMRS  licensees  and  other  entities 
showing  the  level  of  access  to  mobile 
telephony  had  by  persons  with  hearing 
disabilities  or  those  using  emergency- 
only  phones.  The  Report  and  Order  also 
removes  the  manufacturing 
requirements  governing  Electronic 
Serial  Numbers  (ESNs)  in  cellular 
telephones,  as  well  as  modifying  several 
other  technical  rules.  In  the  same  vein. 


the  Conunission  found  some  of  the 
cellular  anti-trafficking  rules  to  be 
outdated  because  they  were  adopted 
dining  a  period  when  the  Commission 
resolved  mutually  exclusive 
applications  for  initial  cellular  services 
through  lottery,  rather  than  the  current 
system  of  resolving  such  mutually 
exclusive  applications  through 
competitive  bidding.  The  Commission 
also  reevaluated  certain  other  part  22 
rules  that  apply  both  to  cellular  and  to 
other  CMRS,  specifically  §  22.323, 
which  imposes  conditions  on  the 
provision  of  "incidental"  services  by 
Public  Mobile  Services  providers. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

61.  Although  the  Commission 
received  numerous  comments  in 
response  to  the  NPRM,  it  received  no 
comments  in  response  to  the  IRFA. 
However,  as  described  below,  the 
Commission  nonetheless  considered 
potential  significant  economic  impacts 
of  the  rules  on  small  entities. 

62.  Analog  Compatibility 
Requirement.  Although  the  comments 
suggest  that  elimination  of  the  analog 
requirement  would  not  affect  the 
majority  of  wireless  consumers  that  are 
already  using  digital  service,  some 
commenters  contend  that  there  are 
particular  classes  of  consiuners  and 
service  providers  that  would  be  harmed 
by  elimination  of  the  rule.  These 
commenters  focus  particularly  on  the 
possibility  that,  if  the  rule  were 
eliminated,  cellular  carriers  in  major 
markets  would  be  likely  to  drop  analog 
service  in  those  markets  to  provide  more 
capacity  for  their  digital  systems. 
Commenters  argue  that,  at  the  very  least, 
the  requirement  should  be  eliminated 
only  after  a  transition  period.  The 
unavailability  of  analog  service  in  these 
markets,  commenters  contend,  would 
have  an  adverse  impact  on  the  following 
groups: 

63.  Small  and  regional  carriers.  Small 
and  regional  carriers  argue  that,  if  the 
analog  requirement  is  eliminated,  they 
will  be  forced  to  transition  ft-om  solely 
analog  services  to  digital  in  order  to 
ensure  that  their  customers  will  have 
service  outside  of  their  home  market,  as 
Vrell  as  to  continue  to  provide  roaming 
service  to  customers  of  the  large 
nationwide  carriers.  They  argue  that 
eliminating  the  analog  requirement  will 
force  them  to  bear  the  financial  burden 
of  immediately  converting  to  digital, 
regardless  of  consumer  demand  within 
their  particular  markets.  Further,  these 
commenters  assert  that  a  decision  to 
adopt  any  particular  digital  technology 
will  be  dictated  by  a  small/regional 


carrier's  larger  roaming  partner. 
Moreover,  commenters  argue  that,  in 
certain  areas,  a  small  or  regional 
licensee  may  be  positioned  between 
major  markets  whose  licensees  have 
chosen  incompatible  digital 
technologies,  forcing  it  to  choose 
between  roaming  partners  and  multiple 
digital  standards  in  the  absence  of 
analog  technology.  These  commenters 
argue  that,  in  the  absence  of 
interoperable  digital  technology,  the 
analog  requirement  should  not  be 
eliminated. 

64.  Analog-only  consumers.  It  is 
estimated  that  there  are  approximately 
26  million  analog-only  subscribers. 
These  include  consumers  who  use 
analog-only  handsets  because  their' 
carriers  do  not  provide  digital  service 
(mainly  rural  cellular  carriers)  as  well  as 
subscribers  who  have  purchased  911- 
only  mobile  phones.  Remaining  analog- 
only  users  are  non-subscribers,  such  as 
certain  elderly  or  victims  of  domestic 
violence,  who  have  received  recycled 
analog  equipment  for  use  for  emergency 
purposes.  Presently,  a  customer  using 
analog-only  equipment  can  roam  on 
other  cellular  networks  in  the  event  the 
consumer  is  outside  of  his/her  home 
market.  Commenters  argue  that  these 
cellular  customers  would  lose  the 
ability  to  roam  with  their  current 
analog-only  handset  if  the  analog 
standard  is  eliminated  and  both  carriers 
within  a  given  area  shut  down  their 
analog  networks. 

65.  Telematics.  Telematics  services 
providers  have,  for  the  most  part,  relied 
on  analog  technology  to  ensure    - 
interoperable  communications 
nationwide.  Telematics  advocates  assert 
that  analog  service  is  vital,  due  to  the 
ambulant  nationwide  nature  of 
telematics  technology.  It  is  argued  that 
digital  systems  cannot  yet  transmit  both 
voice  and  data  on  the  same  call,  a 
feature  that  commenters  argue  is 
important  for  telematics  providers. 
These  commenters  assert  that  the 
interoperability  problem  is  particularly 
difficult  for  telematics  devices  because 
manufacturers  must  choose  a 
technology  that  is  embedded  in  a 
vehicle  that  will  have  a  useful  life  often 
or  more  years.  Moreover,  these 
providers  assert  that,  unlike  the  typical 
cellular  subscriber  who  can  readily 
switch  to  digital  handsets  if  necessary, 
the  development  cycle  (the  length  of 
time  necessary  to  design  equipment, 
test,  and  install  in  compatible  vehicles) 
and  hardware  basis  of  telematics- 
equipped  vehicles  prevents  users  of 
such  services  ftom  quickly  and  easily 
migrating  to  a  new  technology.  These 
providers  argue  that  telematics  devices 
are  imbedded  into  vehicles  in  such  a 
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way  as  to  make  it  cost  prohibitive  to 
retrofit  legacy  vehicles  with  analog- 
based  equipment.  Given  the 
development  cycles  and  life  spans  of 
such  vehicles  (often  longer  than  ten 
years),  commenters  argue  that  the 
immediate  elimination  of  the  analog 
rule  would  be  a  setback  for  telematics 
providers  and  their  customers.  Instead, 
certain  telematics  providers  argue  that  if 
the  {malog  requirement  must  be 
eliminated,  the  industry  must  be  given 
a  reasonable  transition  period,  and 
suggest  that  such  a  transition  period 
would  be  ten  years. 

66.  Persons  with  bearing  disabilities. 
Persons  with  hearing  disabilities 
desiring  to  use  wireless  devices  must 
currently  rely  on  analog  service  or  the 
small  number  of  digital  phones  that  are 
currently  compatible  with  only  certain 
hearing  aids.  Unlike  analog  handsets, 
digital  technologies  have  been  shown  to 
cause  interference  to  hearing  aids  and 
cochlear  implants.  Accessibility 
advocates  and  those  with  hearing 
disabilities  note  that  market  forces  (e.g. 
need  for  spectrum  efficiency,  enhanced 
services  such  as  wireless  data)  make  a 
shift  to  digital  technology  inevitable. 
These  commenters  argue  that  at  this 
point,  however,  due  to  the  lack  of 
hearing  aid-compatible  digital 
equipment,  persons  with  hearing 
disabilities  must  rely  on  analog 
equipment  to  access  mobile  telephony, 
thereby  settling  for  inferior  sound 
quality,  fewer  service  options,  and 
higher  prices.  Commenters  argue  that, 
because  persons  with  hearing 
disabilities  account  for  only  a  small 
percentage  of  mobile  telephony  users, 
there  are  not  sufficient  economic 
incentives  for  carriers  to  expend 
resources  to  ensure  that  these 
individuals  have  access  to  wireless 
service.  Accessibility  advocacy  groups 
maintain  that  the  analog  requirement 
should  not  be  eliminated  (if  at  all)  until 
new  digital  services  are  accessible  and 
readily  available  to  persons  with 
hearing  disabilities. 

67.  Electronic  Serial  Number. 
Numerous  commenters  support  the 
proposal  to  remove  §  22.919. 
Commenters  agree  that  the  industry  is 
capable  of  developing  anti-firaud 
measures  on  its  own  and  that  the  rule 
prevents  carriers  from  deploying 
advanced  technologies  such  as  smart 
cards.  One  conamenter,  however, 
supports  elimination  of  the  detailed 
design  requirements  in  the  rule,  but 
would  keep  the  requirement  that 
cellular  telephones  have  a  unique  ESN. 
Further,  two  other  commenters  argue 
that  removing  the  ESN  rule  would  be 
disruptive  to  other  aspects  of  cellular 
service.  Alternatively,  another 


commenter  supports  the  Commission's 
proposal,  but  does  so  because  it  believes 
that  it  should  be  legal  to  clone  cellular 
telephones  (in  particular,  as  a  small 
business  activity)  for  customers  who  are 
already  legitimate  cellular  subscribers, 
as  opposed  to  those  who  are  not 
subscribers. 

68.  Channelization  Requirements.  A 
majority  of  the  commenters  addressing 
this  issue  support  the  Commission's 
proposal.  One  rommenter,  however, 
opposes  the  elimination  of  the 
channelization  plan  rule  prior  to  the 
elimination  of  the  analog  service 
requirement,  stating  that  some  cellular 
carriers  might  start  providing  analog 
service  using  a  different  and 
incompatible  analog  channel  plan, 
which  would  leave  some  subscribers 
without  roamer  service.  Another 
commenter  also  opposes  removal  of  the 
channelization  plan  because  it  believes 
that  the  rule  provides  a  legal  basis  for 
"frequency  protection"  from  adjacent 
systems  using  digitcd  technologies. 

69.  Modulation  Requirements  and  In- 
band  Emissions  Limitations.  The 
Commission  received  a  number  of 
comments  supporting  various  aspects  of 
its  proposal  to  a  number  of  techiiical 
specifications  for,  inter  alia,  the 
performance  of  audio  filter  and 
deviation  limiter  circuitry  in  analog 
cellular  telephones,  and  adjustment  of 
the  modulation  levels  in  analog  cellular 
telephones.  One  commenter  states  that 

§  22.915  should  be  eliminated  because 
the  rule's  requirements  are  specific  to 
the  AMPS  analog  compatibility 
standard,  and,  as  such,  are  contrary  to 
the  goal  of  allowing  carriers  to 
implement  the  technologies  of  their 
choice,  and  stifles  tlje  development  of 
technologically  advanced  systems. 
Certain  commenters,  however,  object  to 
the  specific  language  the  Commission 
proposed  for  the  out-of-band  emission 
limit  measurement  rule  in  §  22.917. 
These  parties  point  out  that 
implementation  of  the  measurement 
resolution  bandwidth  specified  in  the 
proposed  rule  would  have  the  effect  of 
imposing  a  stricter  out-of-band  emission 
limit  than  that  which  currendy  applies. 
A  few  conunenters  submitted  alternative 
language  which  more  accurately  reflect 
the  Commission's  intended  goal  of 
harmonizing  certain  procedures  in  the 
wireless  communications  services 
(WCS),  personal  communications 
services  (PCS)  and  cellular  services. 

70.  Wave  Polarization  Requirement.  A 
majority  of  the  conunenters  addressing 
this  issue  generally  support  relaxation 
of  the  rule  requiring  electromagnetic 
waves  radiated  by  transmitters  to  be 
vertically  polarized  because  of  the 
technical  flexibility  it  will  provide 


cellular  carriers.  One  commenter  notes 
that  flexibility  in  polarization  is 
beneficial  in  order  to  reduce  multipath 
fading  and  to  improve  signal  quality, 
while  another  points  out  that 
eliminating  the  vertical  polarization 
requirement  will  permit  carriers  to 
reduce  the  antenna  space  needed  on 
towers,  thereby  benefiting  carriers  as 
well  as  the  public  by  fostering  more 
aesthetically  pleasing  antenna  sites, 
reducing  the  niunber  of  antennas 
required  at  a  particular  site  (thereby 
reducing  the  need  for  local  zoning 
clearance  in  many  cases),  permitting 
collocation  of  multiple  carriers' 
facilities  on  the  same  tower,  and 
reducing  site  deployment  costs. 

71.  One  commenter,  however,  objects 
to  relaxing  the  rule  on  the  basis  that 
non-vertical  antenna  polarization  could 
result  in  reduced  RF  coverage  for  its  end 
users  and  impair  telematics'  ability  to 
provide  geographic  location  information 
for  emergency  services.  Specifically,  the 
commenter  notes  that  it  utilizes  analog 
cellular  technology  to  provide  location- 
based  telematics  service  offerings,  such 
as  automatic  crash  notification,  through 
systems  embedded  in  vehicles  of  certain 
automobile  manufacturers.  Likewise, 
another  comm'enter  objects  to  relaxing 
the  requirement  because  of  the 
"isolation"  it  provides  to  cellular 
systems  from  co-channel  and  adjacent- 
channel  transmitters. 

72.  Assignment  of  System 
Identification  Numbers.  Commenters 
generally  support  the  proposal  to 
eliminate  the  procedures  and  rules  set 
forth  in  §  22.941  by  which  the 
Commission  administers  cellular  system 
identification  numbers  (SIDs).  The 
commenters  agree  that  there  is  no 
regulatory  purpose  in  retaining  SIDs  as 

a  term  of  cellular  licenses.  As 
commenters  point  out,  there  are  no  SID 
rules  for  PCS,  SMR,  or  other  CMRS,  and 
this  administrative  function  is  carried 
out  successfully  within  those  radio 
services  by  the  private  sector  without 
Commission  involvement. 

73.  Determination  of  Cellular 
Geographic  Service  Area.  Several 
cellular  carriers  oppose  the 
Commission's  intent  to  clarify  the 
language  in  §  22.911(b)  regarding  the 
term  "SAB"  (service  area  boimdary)  in 
situations  in  which  a  carrier  employs 
alternative  methods  to  calculate  the 
CGSA  of  its  system.  One  commenter 
advocates  that  the  Commission  in  fact 
allow  alternative  propagation  methods 
to  be  used  for  evaluating  signal 
extensions  into  adjacent  systems,  in  lieu 
of  the  formula  in  §  22.911(a),  and 
another  commenter  argues  that  when  a 
carrier  has  determined  its  CGSA  by  use 
of  an  alternative  method,  it  is  "illogical 
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and  inconsistent"  to  require  that  cell 
SABs  be  used  for  all  other  purposes. 

74.  Incidental  Services  Rule. 
Commenters  generally  agree  that  the 
Commission  should  modify  §  22.323  of 
its  rules  that  permits  carriers  to  provide 
other  conununications  services 
incidental  to  the  primary  public  mobile 
service.  Commenters,  on  the  other  hand, 
believe  that  the  provision  in  §  22.323 
that  states  that  incidental  services  are 
permitted  should  be  retained.  Several  of 
the  carriers  addressing  this  issue  point 
out  that  an  express  provision  for 
incidental  services  is  helpful  in 
demonstrating  to  state  commissions  that 
certain  services  must  be  treated  as 
CMRS  exempt  from  state  and  local 
regulation  of  rates  and  entry. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  which  the  Rules 
Will  Apply 

75.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  5  U.S.C. 
603(b)(3).  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization."  and  "small 
governmental  jurisdiction."  5  U.S.C. 
601(6).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  5  U.S.C.  601(3). 
A  "small  business  concern"  is  one 
which:  (1)  Is  independenUy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
15  U.S.C.  632. 

76.  This  Report  and  Order  results  in 
rule  changes  that  could  affect  small 
businesses  that  currently  are  or  may 
become  Cellular  Radiotelephone  Service 
providers  that  are  regulated  under 
subpart  H  of  part  22  of  the 
Commission's  rules.  In  addition, 
changes  to  §  22.323  of  the  Comucnission's 
rules  could  affect  service  providers  that 
are  regulated  imder  any  provisions  of 
part  22  of  the  Conunission's  rules.  These 
include,  in  addition  to  Cellular 
Radiotelephone  Service  providers, 
providers  of  Paging  and  Radiotelephone 
(Common  Carrier  Paging).  Air-Ground 
Radiotelephone,  Offshore 
Radiotelephone,  and  Rural 
Radiotelephone  services.  In  addition, 
pursuant  to  §  90.493(b)  of  the 
Commission's  rules,  paging  licensees  on 
exclusive  charmels  in  the  929-930  MHz 
bands  are  subject  to  the  licensing, 
construction,  and  operation  rules  set 
forth  in  part  22.  See  47  CFR  90.493(b). 
As  this  rulemaking  proceeding  may 


apply  to  multiple  services,  the 
Commission  analyzes  the  niunber  of 
small  entities  affected  on  a  service-by- 
service  basis.  In  addition  to  service 
providers,  some  of  the  proposed  rule 
changes  may  also  affect  manufacturers 
of  cellular  telecommunications 
equipment.  The  Commission  will 
include  a  separate  discussion  regarding 
the  niunber  of  small  cellular  equipment 
manufacturing  entities  that  are 
potentially  affected  by  the  proposed  rule 
changes. 

77.  Cellular  Radiotelephone  Service. 
The  SBA  has  developed  a  small 
business  size  standard  for  small 
businesses  in  the  category  "Cellular  and 
Other  Wireless  Telecommunications." 
13  CFR  121.201,  North  American 
Industry  Classification  System  (NAICS) 
code  513322.  Under  that  SBA  category, 
a  business  is  small  if  it  has  1 ,500  or 
fewer  employees.  According  to  t'\e 
Bureau  of  the  Census,  only  tweh  ;  firms 
from  a  total  of  1,238  cellular  and  other 
wireless  telecommunications  firms 
operating  during  1997  had  1,000  or 
more  employees.  Therefore,  even  if  all 
twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  the 
Commision  notes  that  there  are  1 ,807 
cellular  licenses;  however,  a  cellular 
licensee  may  own  several  licenses. 
According  to  the  most  recent  Trends  in 
Telephone  Service  data,  806  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service,  PCS, 
or  SMR  telephony  services,  which  are 
placed  together  in  that  data.  See  Trends 
in  Telepbone  Service,  Industry  Analysis 
Division,  Common  Carrier  Bureau, 
Table  5.3— Number  of 
Telecommunications  Service  Providers 
that  are  Small  Businesses  (August  2001). 
The  Commission  has  estimated  that  323 
of  these  are  small  under  the  SBA  small 
business  size  standard.  Accordingly, 
based  on  this  data,  the  Commission 
estimates  that  not  more  than  323 
cellular  service  providers  will  be 
affected  by  these  revised  rules. 

78.  Paging.  The  Commission  has 
adopted,  and  the  SBA  has  approved,  a 
two-tier  definition  of  small  businesses 
in  the  context  of  auctioning  licenses  in 
the  paging  services.  Under  this 
definition,  a  small  business  is  defined  as 
either  (1)  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
million,  or  (2)  an  entity  that,  together 
with  affiliates  and  controUing 
principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  See 
Implementation  of  Section  6002(b)  of 


the  Omnibus  Budget  Reconciliation  Act 
of  1993,  Third  Report,  FCC  98-91(rel. 
June  11, 1998).  The  Commission  has 
estimated  that  as  of  January  1998,  there 
were  more  than  600  paging  companies 
in  the  United  States.  In  the  August  2001 
Trends  in  Telephone  Service  data,  427 
carriers  reported  that  they  were  engaged 
in  the  provision  of  paging  and 
messaging  service;  407  of  these  firms 
identified  themselves  as  having  1 ,500  or 
fewer  employees.  The  Commission  does 
not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independenUy 
owned  and  operated  or  meet  the  small 
business  thresholds  set  forth  above,  or 
the  number  of  these  carriers  that  are 
regulated  under  part  22  of  the 
Commission's  rules,  and  thus  is  imable 
at  this  time  to  estimate  with  precision 
the  number  of  affected  paging  carriers 
that  would  qualify  as  small  business 
concerns  under  its  definition.  However, 
the  Commission  estimates  that  the 
majority  of  existing  paging  providers 
qualify  as  small  entities  under  its 
definition.  Consequently,  the 
Commission  estimates  that  there  are  up 
to  approximately  600  currently  licensed 
small  paging  carriers  that  may  be 
affected  by  the  rule  changes  set  out  in 
the  Report  and  Order.  Further  in 
December  2001, 182  bidders  placed  high 
bids  for  5,323  geographic  area  paging 
licenses  in  Auction  No.  40.  Applications 
remain  pending  as  of  the  release  of  this 
Report  and  Order.  Thus,  in  addition  to 
existing  licensees,  the  rule  changes 
adopted  in  the  Report  and  Oider  could 
affect  paging  licenses  won  in  Auction 
No.  40. 

79.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  business 
specific  to  the  Air-Ground 
radiotelephone  service.  Accordingly,  the 
Commission  uses  the  SBA  definition 
applicable  to  radiotelephone  companies. 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  There  are  approximately 
24  licensees  in  the  Air-Ground 
radiotelephone  service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  under  the 
SBA  definition. 

80.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  broadcast 
chaimels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  less  than  ten  licensees 
in  this  service.  The  Commission  has  not 
adopted  a  definition  of  small  business 
specific  to  the  Offshore  Radiotelephone 
Siervice.  Accordingly,  the  Conunission 
uses  the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
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persons.  The  Commission  assumes  that 
all  licensees  in  this  service  are  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

81.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significemt  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  The  Commission  therefore 
uses  the  SBA  definition  applicable  to 
radiotelephone  companies;  i.e..  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  100 
licensees  in  the  Riu'al  Radiotelephone 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
entities  under  the  SBA  definition. 

82.  Cellular  Equipment 
Manufacturers.  Some  of  the  actions 
adopted  in  the  Report  and  Order  will 
also  affect  manufacturers  of  cellular 
equipment.  The  Commission  does  not 
know  how  vaany  cellular  equipment 
manufacturers  are  in  the  current  market. 
The  1997  Economic  Census  provides 
that  there  were  1 ,089  communications- 
related  equipment  manufacturing 
companies  as  of  1997.  This  category 
includes  not  only  cellular  equipment 
manufacturers,  but  television  and  AM/ 
FM  radio  manufacturers  as  well.  Under 
SBA  regulations,  a  "radio  and  television 
broadcasting  and  wireless 
conununications  equipment 
manufacturing"  company,  which 
includes  not  only  U.S.  cellular 
equipment  manufacturers  but  also  firms 
that  manufacture  radio  and  television 
broadcasting  and  other  commimications 
equipment  as  well  as  electronic 
components,  must  have  a  total  of  750  or 
fewer  employees  in  order  to  qualify  as 

a  small  business  concern.  13  CFR 
121.201,  NAICS  code  334220.  Although 
the  exact  number  is  unknown,  the 
number  of  cellular  equipment 
manufacturers  is  considerably  lower 
than  1,089.  U.S.  Census  Bureau,  1997 
Economic  Census,  Manufacturing 
Subject  Series,  at  Table  3 — Detailed 
Statistics  by  Industry:  1997.  NAICS  code 
334220  (October  2000). 

83.  Broadband  Personal 
Commtuiications  Service.  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  has  created  a  small 
business  size  standard  for  Blocks  C  and 
F  as  an  entity  that  has  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.  For  Block 
F,  an  additional  small  business  size 
standard  for  "very  small  business"  was 
added  and  is  defined  as  an  entity  that. 


together  with  their  affiliates,  has  average 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  calendar 
years.  These  small  business  size 
standards,  in  the  context  of  broadband 
PCS  auctions,  have  been  approved  by 
the  SBA.  No  small  businesses  within  the 
SBA-approved  small  business  size 
standards  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  "small"  and  "very  small"  business 
bidders  won  approximately  40%  of  the 
1,479  licenses  for  Blocks  D,  E,  and  F.  On 
March  23,  1999,  the  Commission 
reauctioned  347  C.  D,  E.  and  F  Block 
licenses;  there  were  48  small  business 
winning  bidders.  Based  on  this 
information,  the  Commission  concludes 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  wiiming  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D.  E.  and  F  blocks  plus 
the  48  wiiming  bidders  in  the  re- 
auction,  for  a  total  of  231  small  entity 
PCS  providers  as  defined  by  the  SBA 
small  business  standards  and  the 
Commission's  auction  rules.  On  January 
26,  2001,  the  Commission  completed 
the  auction  of  422  C  and  F  Broadband 
PCS  licenses  in  Auction  No.  35.  Of  the 
35  winning  bidders  in  this  auction,  29 
qualified  as  "small"  or  "very  small" 
businesses. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

84.  The  Commission  will  require  that, 
(1)  three  years  fitim  the  effective  date  of 
this  order  and  (2)  four  years  from  the 
effective  date  of  this  order,  certain 
CMRS  licensees  and  other  entities  file 
reports  with  the  Commission.  In  the 
reports,  the  carrier  must  either  certify 
that,  within  their  own  markets,  there 
are,  at  the  time  of  filing,  hearing  aid- 
compatible  digital  devices  available  to 
and  usable  by  persons  with  hearing 
disabilities  for  use  with  that  carrier's 
digital  network,  or.  if  no  such 
equipment  is  available  at  the  time  of 
filing,  describe  the  extent  to  which,  by 
the  end  of  the  fifth  year,  digital 
equipment  will  be  available  to  and 
usable  by  persons  with  hearing 
disabilities,  and  describe  how  the  public 
is  being  informed  of  their  availability.  If 
upon  review  of  the  filings,  the 
Commission  determines  that  significant 
problems  remain  regarding  access  to 
mobile  telephony  by  persons  with 
hearing  disabilities,  the  Commission 
may  find  that  the  analog  requirement 
will  be  removed  only  for  technologies 
where  hearing  aid-compatibility 
solutions  are  available,  or  that  the 
sunset  period  will  be  extended  for  all 


carriers.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered. 

85.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities.  See  5  U.S.C.  603. 

86.  Because  several  commenters 
argued  that  certain  entities,  such  as 
persons  with  hearing  disabilities  and 
small  and  regional  carriers,  may  be 
harmed  by  the  immediate  removal  of  the 
analog  requirement,  the  Commission 
instituted  a  five-year  transition  period  to 
ease  the  transition  to  digital  technology. 
By  establishing  this  five-year  transition 
period,  the  Commission  takes  account  of 
the  potentially  smaller  resources 
available  to  small  entities. 

87.  The  Report  and  Order  concluded 
that  several  of  the  Commission's 
technical  and  anti-trafficking  cellular 
rules  are  outdated.  Therefore,  modifying 
or  eliminating  these  rules  should 
decrease  the  costs  associated  with 
regulatory  compliance  for  cellular 
service  providers,  provide  additional 
flexibility  in  manufacturing  cellular 
equipment,  and  also  enhance  the  market 
demand  for  some  products.  Also, 
amending  the  incidental  services  rules 
will  allow  licensees  in  the  part  22 
services  greater  flexibility  in  the  types  of 
services  they  offer.  The  Conunission 
notes  that  the  intent  underlying  its 
actions  is  to  lessen  the  levels  of 
regulation,  consistent  with  its  mandate 
for  undertaking  biennial  reviews.  The 
Commission  has  therefore  described, 
supra,  actions  intended  to  lessen  the 
regulatory  burden  on  carriers  and 
equipment  manufacturers,  including 
small  entities. 

88.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  the 
associated  FRFA.  in  a  report  to  be  sent 
to  Congress  pursuant  to  the 
Congressional  Review  Act.  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  the 
associated  FRFA,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Report 
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and  Order  and  associated  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

IV.  Ordering  Clauses 

89.  Piusuant  to  the  authority  of 
sections  4(i),  7,  303(c).  303(f).  303(g). 
303(r).  and  332  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C. 
154(i).  303(c),  303(f).  303(g).  303{r).  and 
332.  the  rule  changes  specified  below 
are  adopted. 

90.  The  rule  changes  set  forth  below 
will  become  effective  February  18.  2003. 

91.  Certain  commercial  mobile  radio 
service  carriers  and  other  entities  must 
submit  reports  regarding  access  to 
mobile  telephony  services  by 
emergency-only  consumers  and  persons 
with  hearing  disabilities  at  one  and  two 
years  prior  to  the  sunset  of  the  rules 
requiring  cellular  carriers  to  provide 
analog  service  compatible  with 
Advanced  Mobile  Phone  Service 
(AMPS)  specifications. 

92.  The  Wireless  Telecommunications 
Bureau  is  authorized  to  carry  out  such 
actions  necessary  to  transfer  the 
administration  of  cellular  system 
identification  numbers  as  identified 
herein. 

Synopsis  of  the  Second  Report  and 
Order 

I.  Background 

93.  In  the  NPRM.  the  Commission 
proposed  to  modify  various  general 
cellular  service  requirements  set  out  in 
§22.901  of  the  Commission's  rules. 
First,  the  Commission  proposed  deleting 
current  §  22.901(d),  which  addresses 
alternative  cellular  technologies. 
Because  the  rule  is  drafted  as  though  the 
principal  cellular  technology  is  analog 
technology,  the  Commission  therefore 
proposed  deleting  current  §  22.901(d) 
and  adding  the  following  language  to 
the  introductory  paragraph  of  the  rule: 
"In  providing  cellular  services,  each 
cellular  system  may  incorporate  any 
technology  that  meets  all  applicable 
technical  requirements  in  this  part." 

94.  The  Commission  also  proposed 
deleting  certain  §§  22.901(a)  and 
22.901(b)  of  its  rules.  Section  22.901(a) 
requires  that  cellular  licensees  provide 
subscribers  with  information  regarding 
the  service  area  of  the  cellular  provider. 
The  Commission  sought  comment  on 
whether  there  is  any  material  difference 
between  the  service-area-related 
information  provided  by  cellular 
providers  in  comparison  with  other 
providers  of  CMRS  services.  The  NPRM 
also  requested  comment  on  whether,  in 
light  of  the  ciunrent  level  of  competition 
in  the  provision  of  CMRS  services,  such 


a  requirement  is  still  necessary  to 
ensure  that  consumers  have  access  to 
service-area-related  information.  Section 
22.901(b)  requires  the  cellular  licensee 
to  notify  the  Commission  in  the  event 
that  a  subscriber's  request  for  service  is 
denied  due  to  lack  of  cellular  system 
capacity.  See  47  CFR  22.901(b).  The 
Commission  proposed  removing  this 
requirement,  noting  that  the  rule  does 
not  provide  any  mechanism  for 
ameliorating  any  instance  of  a  lack  of 
system  capacity.  The  Commission  also 
explained  that,  given  the  current  level  of 
competition,  consumers  who  are  denied 
service  by  a  particular  provider  due  to 
lack  of  capacity  will  be  very  likely  to 
have  other  service  options. 

95.  Further,  the  Commission  proposed 
deleting  the  first  sentence  of  the 
introductory  paragraph,  which  provides 
that  "Cellular  system  licensees  must 
provide  cellular  mobile  radiotelephone 
service  upon  request  to  all  cellular 
subscribers  in  good  standing  .  ..."  47 
CFR  22.901.  The  Commission  also 
proposed  removing  the  specific 
reference  in  the  introductory  paragraph 
that  provides  that  a  cellular  system  may 
terminate  service  when  a  subscriber 
"operates  a  cellular  telephone  in  an 
aiibome  aircraft." 

II.  Discussion 

96.  First,  the  Commission  concludes 
that  the  competitive  state  of  the  mobile 
telephony  market  renders  unnecessary 
both  §  22.901(d)  to  the  extent  it 
characterizes  certain  technologies  as 
"primary"  or  "alternative"  as  well  as 
the  first  sentence  in  the  introductory 
paragraph  of  §  22.901  to  the  extent  it 
requires  licensees  to  "provide  cellular 
mobile  radiotelephone  service  upon 
request  to  all  cellular  subscribers  in 
good  standing."  The  Conunission 
deletes  the  existing  text  of  §  22.201(d) 
(which  implies  that  analog  is  the 
principal  technology  in  use).  The 
Conunission  adds  a  technologically- 
neutral  statement  to  §  22.901:  "In 
providing  cellular  services,  each  cellular 
system  may  incorporate  any  technology 
that  meets  all  applicable  technical 
requirements  of  this  part."  Further,  the 
Commission  finds  that  the  statement  in 
the  introductory  paragraph  about 
provision  of  service  to  "cellidar 
subscribers  in  good  standing"  is 
unnecessary  because,  even  in  the 
absence  of  this  rule,  cellular  service 
providers,  like  all  common  carriers,  are 
required  to  comply  with  sections  201 
and  202  of  Title  II  of  the  Act.  Those 
sections  require  cellular  carriers  to 
provide  service  upon  reasonable 
request,  to  have  charges,  practices, 
classifications,  and  regulations  that  are 
just  and  reasonable,  and  to  avoid  unjust 


or  uiueasonable  discrimination  in  their 
charges,  practices,  classifications, 
regulations,  facilities,  or  services. 
Further,  the  Commission  notes  that 
there  are  no  other  comparable  rule 
requirements  placed  on  other  CMRS 
licensees. 

97.  Second,  the  Commission  finds 
that  it  is  no  longer  necessary  to  require 
cellular  carriers  to  provide  subscribers 
with  information  regarding  the  service 
area  of  the  provider  and  therefore  delete 
§  22.901(a).  While  the  Commission 
agrees  that  consumers  should  have 
access  to  information  about  carrieii^' 
service  areas  prior  to  purchasing 
wireless  services,  as  well  as  while  using 
the  services,  it  finds  that  cellular 
carriers,  as  well  as  PCS  and  digital  SMR 
carriers  are  already  making  this 
information  available  at  retail  outlets,  as 
well  as  via  the  internet.  The 
Commission  notes  that  PCS  and  digital 
SMR  providers  are  doing  so  without  any 
comparable  regulatory  requirement, 
presumably  because  consumers  demand 
this  information.  Notably,  the 
Commission  believes  the  rule  is  no 
longer  necessary  because,  even  in  the 
absence  of  the  rule,  cellular  carriers  will 
continue  to  make  this  information 
available  while  marketing  their  services 
in  today's  competitive  marketplace. 

98.  Third,  the  Commission  finds  that 
the  current  level  of  competition  renders 
imnecessary  the  provision  in  §  22.901(b) 
that  carriers  must  notify  the 
Commission  in  the  event  that  a 
subscriber's  request  for  service  is  denied 
due  to  lack  of  capacity.  As  a  threshold 
matter,  the  Commission  is  unaware  of 
any  cellular  licensee  having  filed  such 
a  notification  with  the  Commission.  The 
Commission  notes  that  carriers  must 
provide  sufficient  capacity  for  analog 
service  in  instances  where  it  is  required. 
In  fact,  revised  §22.901  (b)(2)  states  in 
part  that  "[cjellular  licensees  must  allot 
sufficient  system  resources  such  that  the 
quality  of  AMPS  provided,  in  terms  of 
geographic  coverage  and  traffic  capacity, 
is  fully  adequate  to  satisfy  the 
concurrent  need  for  AMPS  availability." 
The  Commission  believes  that  this  rule 
provision,  combined  with  the  choices  of 
wireless  services  available  to  consumers 
today,  will  ensure  that  consumers  of 
analog  services  will  continue  to  receive 
adequate  service  even  in  the  absence  of 
the  notification  requirement. 

99.  Finally,  the  Commission 
concludes  that  it  is  uimecessary  to 
retain  the  provision  in  the  introductory 
paragraph  to  §  22.901  stating  that  a 
carrier  may  terminate  service  to  a 
customer  who  operates  a  cellular 
telephone  while  on  board  an  airborne 
aircraft.  The  Commission  finds  that 
there  is  no  basis  to  retain  this  provision 
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because  its  rules  already  explicitly 
prohibit  operation  of  cellular  telephones 
on  board  airborne  aircraft,  and  a  cellular 
licensee  would  be  within  its  obligations 
under  sections  201  and  202  of  the  Act 
in  terminating  the  service  of  customers 
who  violate  the  Commission's  rules. 
Further,  such  a  rule  could  be 
misinterpreted  to  limit  a  cellular  or 
other  CMRS  licensee's  ability  to 
terminate  service  to  customers  in  the 
case  of  other  types  of  rule  violations. 
Therefore,  the  Commission  finds  that  an 
express  condition  regarding  airborne 
operation  is  imnecessary  and  potentially 
confusing  to  licensees. 

m.  Administrative  Matters 

A.  Paperwork  Reduction  Act  Analysis 

100.  The  actions  taken  in  the  Second 
Report  and  Order  have  been  analyzed 
with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Uw  No. 
104-13.  and  found  to  impose  no  new  or 
modified  recordkeeping  requirements  or 
burdens  on  the  public. 

B.  Final  Regulatory  Flexibility  Analysis 

101.  As  required  by  the  Regulatory 
Hexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  NPRM.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM. 
including  comment  on  the  IRFA.  The 
comments  received  are  discussed  below. 
The  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

Need  for,  and  Objectives  of,  the  Order 

102.  As  part  of  the  Commission's  year 
2000  Biennial  Review  of  regulations,  the 
Second  Report  and  Order  amends  part 
22  of  the  Commission's  rules  by 
modifying  or  eliminating  various  rules 
that  have  become  outdated  due  to 
technological  change,  increased 
competition  in  the  Commercial  Mobile 
Radio  Services  (CMRS)  market,  or 
supervening  rules. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

103.  A  number  of  commenters  argue 
that  certain  portions  of  §  22.901  should 
be  removed  as  outdated,  duplicative, 
and  unnecessary.  Other  commenters, 
however,  argued  that  the  Commission 
should  retain  the  requirement  in 

§  22.901(a)  requiring  cellular  licensees 
to  provide  service  area  a  information  to 
potential  customers.  They  argue  that 
consumers  require  access  to  this 
information  in  order  to  make  sound 
choices  when  purchasing  wireless 
services.  Likewise,  other  commenters 
urge  the  Commission  to  retain  the 
requirement  in  ^22.901(b)  requiring 


cellular  licensees  to  notify  the 
Commission  in  the  event  a  consumer's 
request  for  service  is  denied  due  to  lack 
of  capacity.  They  argue  that  eliminating 
the  rule  may  lead  to  cellular  carriers  not 
providing  sufficient  capacity  for  analog 
services  going  forward. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  the  Rules 
Will  Apply 

104.  Cellular  Radiotelephone  Service. 
The  SBA  has  developed  a  small 
business  size  standard  for  small 
businesses  in  the  category  "Cellular  and 
Other  Wireless  Telecommimications." 
13  CFR  121.201,  North  American 
Industry  Classification  System  (NAICS) 
code  513322.  Under  that  SBA  category, 
a  business  is  small  if  it  has  1.500  or 
fewer  employees.  According  to  the 
Bureau  of  the  Census,  only  twelve  firms 
from  a  total  of  1.238  cellular  and  other 
wireless  telecommunications  firms 
operating  during  1997  had  1,000  or 
more  employees.  Therefore,  even  if  all 
twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  the 
Commision  notes  that  there  are  1.807 
cellidar  licenses;  however,  a  cellular 
licensee  may  own  several  licenses. 
According  to  the  most  recent  Trends  in 
Telephone  Service  data.  806  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service,  PCS, 
or  SMR  telephony  services,  which  are 
placed  together  in  that  data.  See  Trends 
in  Telephone  Service,  Industry  Analysis 
Division,  Common  Carrier  Bureau. 
Table  5.3 — Number  of 
Telecommunications  Service  Providers 
that  are  Small  Businesses  (August  2001). 
The  Conunission  has  estimated  that  323 
of  these  are  small  under  the  SBA  small 
business  size  standard.  Accordingly, 
based  on  this  data,  the  Commission 
estimates  that  not  more  than  323 
cellular  service  providers  will  be 
affected  by  these  revised  rules. 

Description  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

105.  None. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Ahematives  Considered 

106.  The  Second  Report  and  Order 
concluded  that  certain  provisions  of 
§  22.901  are  unnecessary  in  light  of 
meaningful  economic  competition  or 
technological  advances.  Therefore, 
modifying  or  eliminating  these 
provisions  should  decrease  the  costs 
associated  with  regulatory  compliance 
for  cellular  service  providers,  provide 


additional  flexibility  in  manufactiuing 
cellular  equipment,  and  also  enhance 
the  market  demand  for  some  products. 

Federal  Rules  That  May  Duplicate, 
Overlap  or  Conflict  With  the  Proposed 
Rules 

107.  None. 

108.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the     • 
Second  Report  and  Order,  including  the 
associated  FRFA,  in  a  report  to  be  sent 
to  Congress  pursuant  to  the 
Congressional  Review  Act.  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Second  Report  and  Order,  including  the 
associated  FRFA.  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Second 
Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 

5  U.S.C.  604(b). 

List  of  Subfects 

47  CFR  part  22 

Communications  common  carriers, 
Communications  equipment , 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

47  CFR  part  24 

Communications  common  carriers. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretory. 

Rule  Changes 

For  the  reasons  discussed  in  the 
Preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  22  as 
follows: 

PART  22-PUBUC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  222.  303,  309  and 
332. 

2.  Section  22.165  is  amended  by 
revising  paragraph  (e)  to  read,  as 
follows: 

§  22. 1 65    Additional  transmitters  for 
existing  systems. 

***** 

(e)  Cellular  radiotelephone  service. 
During  the  five-year  build-out  period, 
the  service  area  boundaries  of  the 
additional  transmitters,  as  calculated  by 
the  method  set  forth  in  §  22.911(a).  must 
remain  within  the  market,  except  that 
the  service  area  boundaries  may  extend 
beyond  the  market  boundary  into  the 
area  that  is  part  of  the  CGSA  or  is 
already  encompassed  by  the  service  area 
boimdaries  of  previously  authorized 
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facilities.  After  the  five-year  build-out 
period,  the  service  area  boundaries  of 
the  additional  transmitters,  as 
calculated  by  the  method  set  forth  in 
§  22.911(a),  must  remain  within  the 
CGSA.  Licensees  must  notify  the 
Commission  (FCC  Form  601)  of  any 
transmitters  added  under  this  section 
that  cause  a  change  in  the  CGSA 
boundary.  The  notification  must  include 
full  size  and  reduced  maps,  and 
supporting  engineering,  as  described  in 
§  22.953(a)(1)  through  (3).  If  the  addition 
of  transmitters  involves  a  contract 
service  area  boundary  (SAB)  extension 
[see  §  22.912).  the  notification  must 
include  a  statement  as  to  whether  the 
five-year  build-out  period  for  the  system 
on  the  relevant  channel  block  in  the 
market  into  which  the  SAB  extends  has 
elapsed  and  whether  the  SAB  extends 
into  any  unserved  area  in  the  market. 
The  notification  must  be  made 
electronically  via  the  ULS,  or  delivered 
to  the  filing  place  (see  §  1.913  of  this 
chapter)  once  yearly  during  the  five-year 
build-out  on  the  anniversary  of  the 
license  grant  date. 
***** 

§22.323    [RemovMl] 

3.  Section  22.323  is  removed. 

4.  Section  22.367  is  amended  by 
removing  and  reserving  paragraph  (a)(4) 
and  by  revising  paragraph  (d),  to  read  as 
follows: 

§22.367    Wave  polarization. 


(a)  *  *  * 
(4)  [Reserved] 

***** 

(d)  Any  po7arization.  Base,  mobile 
and  auxiliary  test  transmitters  in  the 
Cellular  Radiotelephone  Service  are  not 
limited  as  to  wave  polarization.  Public 
Mobile  Service  stations  transmitting  on 
channels  higher  than  960  MHz  are  not 
limited  as  to  wave  polarization. 

§22.377    [Amended] 

5.  Section  22.377  is  amended  by 
removing  paragraph  (c). 

6.  Section  22.901  is  revised  to  read  as 
follows: 

§  22.901    Cellular  service  requirements  and 
Hmitations. 

The  licensee  of  eacthcellular  system  is 
responsible  for  ensiuing  that  its  cellular 
system  operates  in  compliance  with  this 
section. 

(a)  Each  cellular  system  must  provide 
either  mobile  service,  fixed  service,  or  a 
combination  of  mobile  and  fixed 
service,  subject  to  the  requirements, 
limitations  and  exceptions  in  this 
section.  Mobile  service  provided  may  be 


of  any  type,  including  two  way 
radiotelephone,  dispatch,  one  way  or 
two  way  paging,  and  personal 
communications  services  (as  defined  in 
part  24  of  this  chapter).  Fixed  service  is 
considered  to  be  primary  service,  as  is 
mobile  service.  When  both  mobile  and 
fixed  service  are  provided,  they  are 
considered  to  be  co  primary  services.  In 
providing  cellular  services,  each  cellular 
system  may  incorporate  any  technology 
that  meets  all  applicable  technical 
reouirements  in  this  part. 

(b)  Until  February  18,  2008,  each 
cellular  system  that  provides  two-way 
cellular  mobile  radiotelephone  service 
must — 

(1)  Maintain  the  capability  to  provide 
compatible  analog  service  ("AMPS")  to 
cellular  telephones  designed  in 
conformance  with  the  specifications 
contained  in  sections  1  and  2  of  the 
standard  document  ANSI  TIA/EIA-553- 
A-1999  Mobile  Station— Base  Station 
Compatibility  Standard  (approved 
October  14, 1999);  or,  the  corresponding 
portions,  applicable  to  mobile  stations, 
of  whichever  of  the  predecessor 
standard  doctmients  was  in  effect  at  the 
time  of  the  manufacture  of  the 
telephone.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  standard  may  be 
purchased  from  Global  Engineering 
Documents,  15  Inverness  Way  East, 
Englewood,  CO  80112-5704  (or  via  the 
internet  at  http://global.ihs.com).  Copies 
are  available  for  inspection  at  the 
Federal  Communications  Commission, 
445  12th  Street,  SW,  Washington,  DC 
20554,  or  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC. 

(2)  Provide  AMPS,  upon  request,  to 
subscribers  and  roamers  using  such 
cellular  telephones  while  such 
subscribers  are  located  in  any  portion  of 
the  cellular  system's  CGSA  where 
facilities  have  been  constructed  and 
service  to  subscribers  has  commenced. 
See  also  §  20.12  of  this  chapter.  Cellular 
licensees  must  allot  sufficient  system 
resources  such  that  the  quality  of  AMPS 
provided,  in  terms  of  geographic 
coverage  and  traffic  capacity,  is  fiilly 
adequate  to  satisfy  the  concurrent  need 
for  AMPS  availability. 

7.  Section  22.905  is  revised  to  read  as 
follows: 

§  22.905    Channels  for  cellular  service. 

The  following  frequency  bands  are 
allocated  for  assignment  to  service 
providers  in  the  Cellular 
Radiotelephone  Service. 

(a)  Channel  Block  A:  869—880  MHz 
paired  with  824 — 835  MHz,  and  890— 


891.5  MHz  paired  with  845—846.5 
MHz. 

(b)  Channel  Block  B:  880—890  MHz 
paired  with  835—845  MHz,  and  891.5— 
894  MHz  paired  with  846.5—849  MHz. 

8.  Section  22.911  is  amended  by 
revising  the  first  sentence  in  paragraphs 
(b)(1)  and  (b)(3),  to  read  as  follows: 

§  22.91 1    Cellular  geographic  service  area. 

*  •        •        •        * 

(bj  *  *  * 

(1)  The  alternative  CGSA 
determination  must  define  the  CGSA  in 
terms  of  distances  from  the  cell  sites  to 
the  32  dBuV/m  contour  along  the  eight 
cardinal  radials,  with  points  in  other 
azimuthal  directions  determined  by  the 
method  given  in  paragraph  (a)(6)  of  this 
section.  *  *  * 

*  *        *        «        * 

(3)  The  provision  for  alternative 
CGSA  determinations  was  made  in 
recognition  that  the  formula  in 
paragraph  (a)(1)  of  this  section  is  a 
general  model  that  provides  a 
reasonable  approximation  of  coverage  in 
most  land  areas,  but  may  under-predict 
or  over-predict  coverage  in  specific 
areas  with  unusual  terrain  roughness  or 
features,  and  may  be  inapplicable  for 
certairi  purposes,  e.g.,  cells  with  a 
coverage  radius  of  less  than  8  kilometers 
(5  miles).  *  *  * 


§22.915    [Removed] 

9.  Section  22.915  is  removed. 

10.  Section  22.917  is  revised  to  read 
as  follows: 

§  22.91 7    Emission  limitations  for  ceilular 
equipment 

The  rules  in  this  section  govern  the 
spectral  characteristics  of  emissions  in 
the  Cellular  Radiotelephone  Service. 

(a)  Out  of  band  emissions.  The  power 
of  any  emission  outside  of  the 
authorized  operating  frequency  ranges 
must  be  attenuated  below  the 
trsmsmitting  power  (P)  by  a  factor  of  at 
least  43  +  10  log(P)  dB. 

(b)  Measurement  procedure. 
Compliance  with  these  rules  is  based  on 
the  use  of  measurement  instrumentation 
employing  a  resolution  bandwidth  of 
100  kHz  or  greater.  In  the  1  MHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  block  a  resolution  bandwidth 
of  at  least  one  percent  of  the  emission 
bandwidth  of  the  fundamental  emission 
of  the  transmitter  may  be  employed.  A 
narrower  resolution  bandwidth  is 
permitted  in  all  cases  to  improve 
measurement  accuracy  provided  the 
measured  power  is  integrated  over  the 
full  required  measurement  bandwidth 
(i.e.  100  kHz  or  1  percent  of  emission 
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bandwidth,  as  specified).  The  emission 
bandwidth  is  defined  as  the  width  of  the 
signal  between  two  points,  one  below 
the  carrier  center  frequency  and  one 
above  the  carrier  center  frequency, 
outside  of  which  all  emissions  are 
attenuated  at  least  26  dB  below  the 
transmitter  power. 

(c)  Alternative  out  of  band  emission 
limit.  Licensees  in  this  service  may 
establish  an  alternative  out  of  band 
emission  limit  to  be  used  at  specified 
band  edge{s)  in  specified  geographical 
areas,  in  lieu  of  that  set  forth  in  this 
section,  pursuant  to  a  private 
contractual  arrangement  of  all  affected 
licensees  and  applicants.  In  this  event, 
each  party  to  such  contract  shall 
maintain  a  copy  of  the  contract  in  their 
station  files  and  disclose  it  to 
prospective  assignees  or  transferees  and, 
upon  request,  to  the  FCC. 

(d)  Interference  caused  by  out  of  band 
emissions.  If  any  emission  from  a 
transmitter  operating  in  this  service 
results  in  interference  to  users  of 
another  radio  service,  the  FCC  may 
require  a  greater  attenuation  of  that 
emission  than  specified  in  this  section. 

§22.919    [Removed] 

11.  Section  22.919  is  removed. 

12.  Section  22.921  is  revised  to  read 
as  follows: 

§22.921  911    call  processing  procedures; 
911 -only  calling  mode. 

Mobile  telephones  manufactured  after 
February  13,  2000  that  are  capable  of 
operating  in  the  analog  mode  described 
in  the  standard  document  ANSI  TIA/ 
EIA-553-A-1999  Mobile  Station— Base 
Station  Compatibility  Standard 
(approved  October  14, 199»— available 
for  purchase  from  Global  Engineering 
Documents,  15  Inverness  East. 
Englewood,  CO  80112),  must 
incorporate  a  special  procedure  for 
processing  911  calls.  Such  procedure 
must  recognize  when  a  911  call  is  made 
and,  at  such  time,  must  override  any 
programming  in  the  mobile  unit  that 
determines  the  handling  of  a  non-911 
call  and  permit  the  call  to  be 
transmitted  through  the  analog  systems 
of  other  carriers.  This  special  procedure 
must  incorporate  one  or  more  of  the  911 
call  system  selection  processes  endorsed 
or  approved  by  the  FCC. 

§22.933    [Removed] 

13.  Section  22.933  is  removed. 
§22.937    [Removed] 

14.  Section  22.937  is  removed. 

§22.941    [Removed] 

15.  Section  22.941  is  removed. 


16.  Section  22.943  is  revised  to  read 
as  follows: 

§  22.943    Limitations  on  transfer  of  control 
and  assignment  for  authorizations  issued 
as  a  result  of  a  comparative  renewal 
proceeding. 

Except  as  otherwise  provided  in  this 
section,  the  FCC  does  not  accept 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of  the 
authorization  of  a  cellular  system  that 
has  been  acquired  by  the  current 
licensee  for  the  first  time  as  a  result  of 
a  comparative  renewal  proceeding  until 
the  system  has  provided  service  to 
subscribers  for  at  least  three  years. 

(a)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of  the 
authorization  of  a  cellular  system  that  is 
to  be  transferred  as  a  part  of  a  bona  fide 
sale  of  an  on-going  business  to  which 
the  cellular  operation  is  incidental. 

(b)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of  the 
authorization  of  a  cellular  system  that  is 
to  be  transferred  as  a  result  of  the  death 
of  the  licensee. 

(c)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of 
authorization  if  the  transfer  or 
assignment  is  pro  forma  and  does  not 
involve  a  change  in  ownership. 

§22.945    [Removed] 

17.  Section  22.945  is  removed. 

18.  Section  22.946  is  amended  by 
revising  paragraph  (b)  and  (c)  to  read  as 
follows: 

§  22.946    Service  commencement  and 
construction  systems. 

***** 

(b)  To  satisfy  this  requirement,  a 
cellular  system  must  be  interconnected 
with  the  public  switched  telephone 
network  (PSTN)  and  must  be  providing 
service  to  mobile  stations  operated  by 
its  subscribers  and  roamers.  A  cellular 
system  is  considered  to  be  providing 
service  only  if  mobile  stations  can 


Authority:  47  U.S.C.  154,  301,  302,  303. 
.309  and  332. 

20.  Section  24.238  is  revised  to  read 
as  follows: 

§24.238    Emission  limitations  for 
Broadband  PCS  equipment 

The  rules  in  this  section  govern  the 
spectral  characteristics  of  emissions  in 
the  Broadband  Personal 
Communications  Service. 

(a)  Out  of  band  emissions.  The  power 
of  any  emission  outside  of  the 
authorized  operating  frequency  ranges 
must  be  attenuated  below  the  < 
transmitting  power  (P)  by  a  factor  of  at 
least  43  +  10  log(P)  dB. 

(b)  Measurement  procedure. 
Compliance  with  these  rules  is  based  on 
the  use  of  measurement  instrumentation 
employing  a  resolution  bandwidth  of  1 
MHz  or  greater.  However,  in  the  1  MHz 
bands  immediately  outside  and  adjacent 
to  the  frequency  block  a  resolution 
bandwidth  of  at  least  one  percent  of  the 
emission  bandwidth  of  the  fundamental 
emission  of  the  transmitter  may  be 
employed.  A  narrower  resolution 
bandwidth  is  permitted  in  all  cases  to 
improve  measurement  accuracy 
provided  the  measured  power  is 
integrated  over  the  full  required 
measurement  bandwidth  (i.e.  1  MHz  or 
1  percent  of  emission  bandwidth,  as 
specified).  The  emission  bandwidth  is 
defined  as  the  width  of  the  signal 
between  two  points,  one  below  the 
carrier  center  frequency  and  one  above 
the  carrier  center  frequency,  outside  of 
which  all  emissions  are  attenuated  at 
least  26  dB  below  the  transmitter  power. 

(c)  Alternative  out  of  band  emission 
limit.  Licensees  in  this  service  may 
establish  an  alternative  out  of  band 
emission  limit  to  be  used  at  specified 
band  edge{s)  in  specified  geographical 
areas,  in  lieu  of  that  set  forth  in  this 
section,  piusuant  to  a  private 
contractual  arrangement  of  all  affected 
licensees  and  applicants.  In  this  event. 


originate  telephone  calls  to  and  receive       each  party  to  such  contract  shall 


telephone  calls  from  wireline 
telephones  through  the  PSTN. 

(c)  Construction  period  for  specific 
facilities.  The  construction  period 
applicable  to  specific  new  or  modified 
cellular  facilities  for  which  a  separate 
authorization  is  granted  is  one  year, 
beginning  on  the  date  the  authorization 
is  granted. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

19.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 


maintain  a  copy  of  the  contract  in  their 
station  files  and  disclose  it  to 
prospective  assignees  or  transferees  and. 
upon  request,  to  the  FCC. 

(d)  Interference'caused  by  out  of  band 
emissions.  If  any  emission  from  a 
transmitter  operating  in  this  service 
results  in  inrerference  to  users  of 
another  radio  service,  the  FCC  may 
require  a  greater  attenuation  of  that 
emission  than  specified  in  this  section. 

[FR  Doc.  02-31382  Filed  12-16-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-02-14043;  Notice  1] 

Federal  Motor  Veliicle  Safety 
Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule,  technical 
.  amendment. 

SUMMARY:  This  document  updates  the 
outdated  addresses  in  NHTSA's 
regulation  regarding  documents 
incorporated  by  reference  into  various 
Federal  motor  vehicle  safety  standards. 
In  addition,  this  document  properly 
identifies  those  organizations  identified 
in  the  regulation  that  have  been 
replaced  by  a  successor  organization. 
DATES:  Effective  Date:  This  rule  is 
effective  December  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
legal  issues,  you  may  call  Rebecca 
MacPherson.  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  this  official  at 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  St..  SW.. 
Washington,  DC.  20590. 

SUPPLEMENTARY  INFORMATION:  The 

National  Highway  Traffic  Safety 
Administration  has  adopted  a  regulation 
that  provided  a  centralized  location  for 
documents  incorporated  by  reference 
into  various  Federal  motor  vehicle 
safety  standards.  This  regulation  is 
located  at  49  CFR  571.5,  Matter 
incorporated  by  reference.  Over  the  past 
several  years,  NHTSA  has  included  its 
incorporations  by  reference  in  the  safety 
standards  as  they  are  adopted  or 
amended.  Accordingly,  the  addresses 
contained  in  49  CFR  571.5  have,  in 
many  instances,  become  outdated. 
Additionally,  one  of  the  documents 
incorporated  by  reference,  Data  itom  the 
National  Health  Survey,  Public  Health 
Publication  No.  1000,  series  11,  no.  8, 
has  been  updated,  and  the  information 
contained  in  that  publication  is  now 
available  from  the  Center  for  Disease 
Control,  rather  than  the  Department  of 
Health,  Education,  and  Welfare. 

List  of  Subjects  in  49  CFR  part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  fallows: 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117,  30166  delegation  of  authority  at  49 
CFR  1.50. 

2.  Section  571.5  is  amended  by 
revising  paragraphs  (b)(2)  throu^  (b)(6) 
and  (b)(8),  as  follows: 

§  571 .5    Matter  incorporated  by  reference. 

*  *  *  ik  • 

(b)*  *  * 

(2)  Standards  of  the  American  Society 
for  Testing  and  Materials  (ASTM).  They 
are  published  by  the  American  Society 
for  Testing  and  Materials.  Information 
and  copies  may  be  obtained  by  writing 
to:.AST^  International,  100  Barr  Harbor 
Drive,  PO  Box  C700,  West 
Conshohocken,  PA  19428-2959. 

(3)  Standards  of  the  American 
National  Standards  Institute  (ANSI). 
They  are  published  by  the  American 
National  Standards  Institute. 
Information  and  copies  may  be  obtained 
by  wrriting  to:  RESNA,  1700  North 
Moore  St.,  Suite  1540,  Arlington,  VA 
22209-1903. 

(4)  Data  on  the  Weight  Height  and 
Selected  Body  Dimensions  cf  Adults. 
They  are  published  by  the  National 
Center  for  Health  Statistics.  Centers  for 
Disease  Control  (CDC).  Information  and 
copies  may  be  obtained  on  the  CDC  web 
site  at  http://www.cdc.gov/nchs  or  by 
writing  to  National  Division  for  Health 
Statistics.  Division  of  Data  Services, 
Hyattsville,  MD  20782-2003. 

(5)  Test  Methods  of  the  American 
.Association  of  Textile  Chemists  and 
Colorists  (AATCC).  They  are  published 
by  the  American  Association  of  Textile 
Chemists  and  Colorists.  Information  and 
copies  may  be  obtained  by  \vriting  to: 
AATCC.  1  Davis  Dr..  P.O.  Box  12215. 
Research  Triangle  Park.  NC  27709. 

(6)  Test  methods  of  the  Illuminating 
Engineering  Society  of  North  America 
(lES).  They  are  published  by  the 
Illuminating  Engineering  Society  of 
North  America.  Information  and  copies 
may  be  obtained  by  writing  to:  lES,  120 
Wall  St.,  7th  Floor,  New  York,  NY 
10005. 
***** 

(8)  Standards  of  the  American  Society 
of  Mechanical  Engineers  (ASME).  They 
are  published  by  the  American  Society 
of  Mechanical  Engineer.'  Information 
and  copies  may  be  obta  ned  by  writing 
to:  ASME,  22  Law  Dri  -,  P.O.  Box  2900, 
Fairfield,  NJ  07007-2900. 


Signed  on:  December  10,  2002. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  02-31598  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  021209298-229S-01;  I.D. 
1204020] 

RIN  0648-AQS9 

Fisheries  of  the  Carlt>t>ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Revision  of  the  Charter  Vessel  and 
Headboat  Permit  Moratorium  in  the 
Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Emergency  rule  with  request  for 
comments. 

SUMMARY:  NMFS  issues  this  emergency 
rule  to  extend  certain  permit-related 
deadlines  contained  in  the  final  rule 
implementing  the  charter  vessel/ 
headboat  permit  moratorium  for  reef 
fish  and  coastal  migratory  pelagic  fish  in 
the  Gulf  of  Mexico  and  to  make  minor 
logistical  adjustments  consistent  with 
those  deadline  extensions,  e.g.,  extend 
effectiveness  of  some  existing  permits. 
Moratorium  permit  deadlines  extended 
by  this  rule  include  the  December  16. 
2002,  deadline  for  having  a  moratorium 
permit  aboard  vessels  operating  in  these 
fisheries;  and  the  deadline  for  a  decision 
regarding  appeals  related  to  eligibility. 
These  actions  are  necessary  to  ensure 
that  participants  with  valid  permits  in 
these  fisheries  are  able  to  continue  to 
participate  in  these  fisheries  pending 
resolution  of  an  eligibility  criterion 
issue  in  the  amendments  and  final  rule 
implementing  the  permit  moratorium. 
That  eligibility  criterion  issue  will  be 
addressed  subsequently  through  the 
normal  rulemaking  process  that  will 
include  additional  public  comment.  The 
intended  effect  is  to  maintain  continuity 
in  these  fisheries  until  an  issue 
regarding  permit  eligibility  under  the 
moratoriiun  can  be  resolved. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  17,  2002  through  June  16, 
2003.  Comments  must  be  received  no 
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later  than  5  p.m..  eastern  time,  January 
16,  2003. 

ADDRESSES:  Written  comments  on  this 
emergency  rule  must  be  sent  to  Phil 
Steele,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-5 70- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  an  economic  analysis 
supporting  this  emergency  rule  may  be 
obtained  from  NMFS'  Southeast 
Regional  Office  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  727-570-5305;  fax:  727-570- 
5583,  e-mail:  Phil.Steele@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  reef  fish  is  managed  under 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Reef  Fish  FMP)  that  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council).  The 
fisheries  for  coastal  migratory  pelagic 
resources  are  managed  under  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(Coastal  Migratory  Pelagics  FMP)  that 
was  prepared  jointly  by  the  Council  and 
the  South  Atlantic  Fishery  Management 
Council.  These  FMPs  were  approved  by 
NMFS  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

The  Council,  in  cooperation  with  the 
Gulf  charter  vessel/headboat  industry, 
developed  Amendment  14  to  the 
Fishery  Management  Plan  for  the 
Coastal  Migrator>'  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(Amendment  14)  and  Amendment  20  to 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Amendment  20)  to  address 
issues  of  increased  fishing  mortality  and 
fishing  effort  in  the  for-hire  (charter 
vessel/headboat)  sector  of  the 
recreational  fishery  in  the  Gulf  of 
Mexico.  NMFS  approved  Amendments 
14  and  20  and  promulgated  the  charter 
vessel/headboat  moratorium  regulations 
67  FR  43558,  June  28,  2002)  to 
implement  the  amendments. 

However,  after  a  recent  review  of  the 
administrative  record.  NMFS  and  the 
Council  have  determined  that  the 
amendments  contained  an  error  relating 
to  the  eligibility  criteria  and,  therefore, 
did  not  correctly  reflect  the  action  taken 
by  the  Council.  Thus,  the  regulations 
implementing  the  amendments  also 
contained  this  error,  and  not  all  persons 
entitled  to  receive  charter  vessel/ 
headboat  permits  under  the  moratorium 


approved  by  the  Council  would  be  able 
to  receive  permits  under  the  erroneous 
amendments  and  regulations.  The 
regulations  that  implemented  the 
moratorium  require  all  charter  operators 
in  the  Gulf  of  Mexico  EEZ  to  have  a 
valid  "moratorium  permit,"  as  opposed 
to  the  prior  open  access  charter  permit, 
beginning  December  26,  2002. 

This  emergency  rule  will  minimize 
any  potential  adverse  effects  resulting 
from  the  error  in  the  amendments  and 
implementing  regulations  until  the  issue 
can  be  resolved  through  the  normal 
rulemaking  process.  This  rule  defers  the 
date  that  the  "moratorium  permit"  is 
required  until  June  16,  2003.  This  rule 
also  automatically  extends  the 
expiration  date  of  valid  or  renewable 
"open  access"  permits  for  these 
fisheries  through  June  16,  2003.  i.e.,  no 
additional  renewal  application  is 
required  during  this  period.  This 
emergency  rule  also  extends  the 
deadlines  for  issuance  of  "moratorium 
permits"  and  for  resolution  of  appeals, 
consistent  with  the  extension  of  the  date 
the  "moratorium  permit"  is  required. 
However,  those  applicants  who 
qualified  under  the  existing  regulations 
will  be  issued  "moratorium  permits"  as 
soon  as  possible.  NMFS  intends  to 
initiate  the  normal  rulemaking  process 
to  correct  the  eligibility  criterion  error 
as  soon  as  possible. 

For  the  reasons  stated  above,  this 
emergency  rule  meets  NMFS  policy 
guidelines  for  the  use  of  emergency 
rules  (62  FR  44421,  August  21,  1997). 
because  the  emergency  situation  results 
from  recently  discovered  circumstances; 
presents  a  serious  management  problem 
in  the  fishery;  and  the  emergency  rule 
realizes  immediate  benefits  that 
outweigh  the  value  of  prior  notice, 
opportunity  for  public  comment,  and 
deliberative  consideration  expected 
under  the  normal  rulemaking  process. 

NMFS  prepared  an  economic 
evaluation  of  the  regulatory  impacts 
associated  with  this  emergency  rule, 
which  is  summarized  as  follows. 

The  major  effect  of  the  emergency  rule 
is  the  avoidance  of  severe  economic  loss 
that  would  occur  through  the  disruption 
of  the  business  operation  of  935  for-hire 
vessel  businesses.  Under  the  current 
final  rule  implementing  a  for-hire 
permit  moratorium,  2.037  vessels  would 
qualify  for  the  limited  access  permit  and 
be  allowed  continued  operation  in  the 
Gulf  of  Mexico  for-hire  fishery.  An 
additional  935  vessels  would  be 
disqualified  for  the  permit  and, 
therefore,  excluded  from  the  fishery  due 
to  the  errors  in  the  amendments  and  the 
implementing  final  rule.  These  vessels 
represent  30  percent  of  the  Council- 
intended  valid  participants  in  the 


fishery  (3,071  vessels).  Average  receipts 
per  for-hire  vessel  in  the  Gulf  of  Mexico 
are  estimated  at  $64,00O-$80.000  per 
year.  Assuming  a  new  amendment 
required  less  than  180  days  for 
implementation,  the  emergency  rule 
would  eliminate  the  potential  loss  of 
$30-$37  million  in  receipts  from  these 
vessels.  Additionally,  approximately 
1 12 ,000  for-hire  angler  trips  would  be 
allowed  to  be  taken,  supporting  $37.5 
million  in  angler  expenditures.  Due  to 
the  avoidance  of  business  cessation  and 
subsequent  loss  of  all  associated 
receipts,  the  emergency  rule  is 
determined  to  have  a  significant 
positive  economic  impact  on  a 
substantial  number  of  small  business 
entities. 

Cla8sifif:atioii 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  emergency  rule  is  necessary  to 
minimize  significant  adverse  social  and 
economic  impacts,  [i.e.,  unintended 
exclusion  of  participation  in  these 
fisheries),  that  would  otherwise  occur  as 
a  result  of  an  error  in  Amendments  14 
and  20  and  their  implementing 
regulations.  The  AA  has  also 
determined  that  this  rule  is  consistent 
with  the  Magnuson-Stevens  Act  and 
other  applicable  laws. 

The  emergency  rule  is  determined  to 
be  not  significant  under  Executive  Order 
12866.  Copies  of  the  economic 
evaluation  are  available  (see 
ADDRESSES). 

Because  there  is  no  requirement  to 
provide  for  prior  notice  and  opportunity 
for  public  comment  on  this  rule  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply. 

This  emergency  rule  would  defer 
permit-relatwd  deadlines  established  in 
the  final  rule  implementing  the  charter 
vessel/headboat  permit  moratorium  in 
the  Gulf  of  Mexico  (67  FR  43558,  June 
28.  2002)  until  an  inconsistency  in  that 
rule's  permit  eligibility  criteria  can  be 
resolved  through  normal  rulemaking 
procedures,  i.e.,  proposed  rule,  public 
conunent,  and  final  rule.  Specifically, 
the  deadlines  for  issuance  of  a 
moratorium  permit,  for  the  requirement 
to  have  a  moratorium  permit  aboard  a 
vessel,  and  for  the  Regional 
Administrator's  (RA)  decision  regarding 
appeals  are  deferred  pending 
subsequent  rulemaking  to  resolve  the 
eligibility  criterion.  This  action  will 
allow  those  applicants  who  would  have 
otherwise  been  denied  initial  access  to 
the  fishery  to  continue  participating  in 
the  fishery.  Currently,  the  open  access 
permits  are  set  to  expire  on  December 
26,  2002.  For  these  reasons,  the  AA 
finds  good  cause  to  waive  the 
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requirement  to  provide  prior  notice  and 
the  opportunity  for  public  conunent. 
pursuant  to  authority  set  forth  at  U.S.C. 
553(b)(B),  as  such  procedures  would  be 
impracticable.  This  emergency  rule 
relieves  restrictions  by  deferring 
deadlines  for  obtaining  required  permits 
and  by  extending  the  effectiveness  of 
certain  existing  permits  to  allow 
continued  participation  in  these 
fisheries.  Because  this  is  a  substantive 
rule  that  relieves  a  restriction,  the  30- 
day  delayed  effectiveness  provision  of 
the  Administrative  Procedures  Act  does 
not  apply. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing.  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  December  10,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  et  seq. 
§622.4    Permits  and  fMs. 

2.  In  §622.4: 

a.  In  paragraph  (r)  introductory  text,  a 
final  sentence  is  added  to  read  as 
follows: 

*        *        *        *        * 

(r)  *  *  *  Notwithstanding  the  other 
provisions  of  this  paragraph  (r),  the 
expiration  dates  of  all  charter  vessel/ 
headboat  permits  for  Gulf  reef  fish  or 
Gulf  coastal  migratory  pelagic  fish  that 
were  not  issued  under  the  provision  of 
this  paragraph  (r)  and  that  are  valid  or 
renewable  as  of  December  17,  2002,  will 
be  extended  through  June  16,  2003, 
provided  that  a  permit  has  not  been 
issued  under  this  paragraph  (r)  for  the 
applicable  vessel. 
***** 

b.  In  paragraph  (r)(l),  the  first 
sentence  is  suspended,  and  a  new 
sentence  is  added  in  its  place  to  read  as 
follows: 

(r)*  *  * 

(1)  *   *   *  Beginning  Jutie  16,  2003, 
the  only  valid  charter  vessel/headboat 
permits  for  Gulf  coastal  migratory 
pelagic  fish  or  Gulf  reef  fish  are  those 
that  have  been  issued  under  the 
moratorium  criteria  in  this  paragraph 
(r). 


c.  In  paragraph  (r)(6),  the  first 
sentence  is  suspended,  and  a  new 
sentence  is  added  in  its  place  to  read  as 
follows: 

***** 

(r)  *  *  * 

(6)*   *   *  If  a  complete  application  is 
submitted  in  a  timely  manner  and  the 
applicable  eligibility  requirements 
specified  in  paragraph  (r)(2)  of  this 
section  are  met,  the  RA  will  issue  a 
charter  vessel/headboat  permit  for  Gulf 
coastal  migratory  pelagic  fish  and/or 
Gulf  reef  fish  or  a  letter  of  eligibility  for 
such  fisheries,  as  appropriate,  and  mail 
it  to  the  applicant  not  later  than  June  6, 
2003. 

d.  Paragraph  (r)(8)(v)  is  suspended 
and  paragraph  (r)(8)(vi)  is  added  to  read 
as  follows: 

*        *        •        *        * 

(r)  *   *   * 

(8)*   *   * 

(vi)  The  RA  will  notify  the  applicant 
of  the  decision  regarding  the  appeal  by 
February  18,  2003,  or  within  30  days 
after  the  conclusion  of  the  oral  hearing, 
if  applicable.  The  RA's  decision  will 
constitute  the  final  administrative 
action  by  NMFS. 
***** 

[PR  Doc.  02-31699  Filed  12-16-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[CA-276-0374;  FRL-742»-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas;  California— Indian  Wells 
Valley  PM-10  Nonattainment  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 
pursuant  to  the  Clean  Air  Act  (CAA  or 
the  Act)  the  moderate  area  plan  and 
maintenance  plan  for  the  Indian  Wells 
Valley  planning  area  in  California  and 
to  redesignate  the  area  from 
nonattainment  to  attainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  fhan  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  January  16. 
2003. 

ADDRESSES:  Please  address  your 
comments  to  Karen  Irwin.  Air  Plaiming 
Office  (AIR-2),  Air  Division,  U.S.  EPA, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  You  may 
inspect  and  copy  the  rulemaking  docket 

for  this  notice  at  the  following  location 

during  normal  business  hours.  We  may 

charge  you  a  reasonable  fee  for  copying 

parts  of  the  docket. 
Environmental  Protection  Agency.  Region 

9  Air  Division.  Air  Planning  Office  (AlR-2) 

75  Hawthorne  Street.  San  Francisco,  CA 

94105-3901. 
Copies  of  the  SIP  materials  are  also 

available  for  inspection  at  the  addresses 

listed  below: 
Kern  County  Air  Pollution  Control  District 

2700  "M"  Street,  Suite  302.  Bakersfield,  CA 

93301. 
California  Air  Resources  Board.  1001 1 

Street,  Sacramento.  CA  95814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  frwin.  Air  Planning  Office  (AIR- 


2),  EPA  Region  9,  at  (415)  947-4116  or: 
irwin.karen@epa.gov 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Summary  of  Action 

II.  Introduction 

A.  What  National  Ambient  Air  Quality 
Standards  Are  Considered  in  Today's 
Rulemaking? 

B.  What  Is  a  State  Implementation  Plan? 

C.  What  Is  the  Classification  of  This  Area? 

D.  What  Are  the  Applicable  CAA 
Provisions  for  PM-10  Moderate  Area 
Plans? 

1.  Statutory  Provisions 

2.  Clean  Data  Areas  Approach 

E.  What  Are  the  Applicable  Provisions  for 
Redesignation  to  Attainment  for  PM-10? 

III.  Background 

IV.  Review  of  the  State  Submittal 

A.  Is  the  Moderate  Area  Plan  Approvable? 
•   1.  Did  the  State  Meet  the  CAA  Procedural 

Provisions? 

2.  Has  the  State  Demonstrated  That  the 
Area  Qualifies  for  the  Clean  Data  Policy? 

a.  Based  on  the  Past  3  Years  of  Air  Quality 
Data,  is  the  Area  Attaining  Both  the  24- 
Hour  and  Annual  PM-10  NAAQS? 

b.  Is  the  State  Continuing  To  Operate  an 
Appropriate  PM-10  Air  Quality     • 
Monitoring  Network? 

c.  Has  EPA  Approved  as  Meeting  the 
CAA's  RACM/RACT  Requirements  the 
Control  Measures  Responsible  for 
Bringing  the  Area  Into  Attainment? 

3.  Do  the  Emissions  Inventories  Meet  CAA 
Provisions? 

4.  Are  the  CAA  Provisions  for  New  Source 
Review  Satisfied? 

B.  Is  the  Maintenance  Plan  Approvable? 

1.  Does  the  Plan  Contain  an  Adequate 
Attainment  Inventory? 

2.  Does  the  Plan  Demonstrate  Future 
Maintenance  of  the  NAAQS? 

3.  Does  the  Plan  Meet  the  CAA  Provisions 
for  Contingency  Measures? 

4.  Has  the  State  Committed  To  Continue  To 
Operate  an  Appropriate  PM-10  Air 
Quality  Monitoring  Network? 

5.  Has  the  State  Provided  for  Verification 
of  Continued  Attainment? 

C.  Is  the  Redesignation  Request 
Approvable? 

1.  Has  the  Area  Attained  the  24-Hour  and 
Annual  PM-10  NAAQS? 

2.  Has  the  Area  Met  all  Relevant 
Requirements  Under  Section  110  and 
Part  D  of  the  Act? 

3.  Does  the  Area  Have  a  Fully  Approved 
SIP  Under  Section  llO(k)  of  the  Act? 

4.  Has  the  State  Shown  That  the  Air 
Quality  Improvement  in  the  Area  is 
Permanent  and  Enforceable? 

5.  Does  the  Area  Have  a  Fully  Approved 
Maintenance  Plan  Pursuant  to  Section 
175Aofthe  Act? 

D.  Conformity 

1.  Transportation  Conformity 


2.  General  Conformity 

V.  Proposed  Action 

VI.  Administrative  Requirements 

I.  Summary  of  Action 

We  are  proposing  to  approve  the 
moderate  area  nonattainment  plan  and 
maintenance  plan  submitted  to  EPA  by 
the  California  Air  Resources  Board 
(ARB)  on  December  5,  2002.'  If  EPA 
takes  final  action  on  this  proposal,  the 
Indian  Wells  Valley  PM-10 
nonattainment  area  (Indian  Wells) 
would  be  redesignated  to  attainment  for 
the  24-hour  and  annual  PM-10  NAAQS. 

n.  Introduction 

A.  What  National  Ambient  Air  Quality 
Standards  Are  Considered  in  Today's 
Rulemaking? 

Particulate  matter  with  an 
aerodynamic  diameter  of  10 
micrometers  or  less  (PM-10)  is  the 
pollutant  that  is  the  subject  of  this 
action.  The  NAAQS  are  safety 
thresholds  for  certain  ambient  air 
pollutants  set  to  protect  public  health 
and  welfare.  PM-10  is  among  the 
ambient  air  pollutants  for  which  we 
have  established  such  a  health-based 

standard. 

PM-10  causes  adverse  health  effects 
by  penetrating  deep  in  the  lung, 
aggravating  the  cardiopulmonary 
system.  Children,  the  elderly,  and 
people  with  asthma  and  heart 
conditions  are  the  most  vulnerable. 

On  July  1, 1987  (52  FR  24634),  we 
revised  the  NAAQS  for  particulate 
matter  with  an  indicator  that  includes 
only  those  particles  with  aii 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers.  See  40 

CFR  50.6. 

The  annual  primary  PM-10  standard 
is  50  ug/m-'  as  an  annual  arithmetic 
mean.  The  24-hour  PM-10  standard  is 
150  ug/m'  with  no  more  than  one 
expected  exceedance  per  year.  The 
secondary  PM-10  standards, 
^jromulgated  to  protect  against  adverse 
welfare  effects,  are  identical  to  the 
primary  standards.  Id. 

B.  What  Is  a  State  Implementation  Plan? 

The  Clean  Air  Act  requires  States  to 
attain  and  maintain  ambient  air  quality 
equal  to  or  better  than  the  NAAQS.  The 
State's  commitments  for  attaining  and 
maintaining  the  NAAQS  are  outlined  in 


'  We  previously  received  a  draft  of  the  plan  for 
review. 
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the  State  Implementation  Plan  (or  SIP) 
for  that  State.  The  SIP  is  a  planning 
document  that,  when  implemented,  is 
designed  to  ensure  the  achievement  of 
the  NAAQS.  Each  State  currently  has  a 
SIP  in  place,  and  the  Act  requires  that 
SIP  revisions  be  made  periodically  as 
necessary  to  provide  continued 
conipliance  with  the  standards. 

SIPs  include,  among  other  things,  the 
following:  (1)  An  inventory  of  emission 
sources;  (2)  statutes  and  regulations 
adopted  by  the  State  legislature  and 
executive  agencies;  (3)  air  quality 
analyses  that  include  demonstrations 
that  adequate  controls  are  in  place  to 
meet  the  NAAQS;  and  (4)  contingency 
measures  to  be  undertaken  if  an  area 
fails  to  attain  the  standard  or  make 
reasonable  progress  toward  attainment 
by  the  required  date. 

The  State  must  make  the  SIP  available 
for  public  review  and  comment  through 
a  public  hearing,  it  must  be  adopted  by 
the  State,  and  submitted  to  EPA  by  the 
Governor  or  his  designee.  EPA  takes 
Federal  action  on  the  SIP  submittal  thus 
rendering  the  rules  and  regulations 
Federally  enforceable.  The  approved  SIP 
serves  as  the  State's  commitment  to  take 
actions  that  will  reduce  or  eliminate  air 
quality  problems.  Any  subsequent 
revisions  to  the  SIP  must  go  through  the 
formal  SIP  revision  process  specified  in 
the  Act. 

C.  What  Is  the  Classification  of  This 
Area? 

Upon  enactment  of  the  1990  Clean  Air 
Act  Amendments  (CAA  or  Act),  PM-10 
areas  meeting  the  requirements  of  either 
(i)  or  (ii)  of  section  107(d)(4)(B)  of  the 
Act  were  designated  nonattainment  for 
PM-10  by  operation  of  law  and 
classified  "moderate."  These  areas 
included  all  former  Group  I  PM-10 
'  planning  areas  identified  in  52  FR 
29383  (August  7, 1987)  and  further 
clarified  in  55  FR  45799  (October  31, 
1990),  and  any  other  areas  violating  the 
NAAQS  for  PM-10  prior  to  January  1, 
1989  (many  of  these  areas  were 
identified  by  footnote  4  in  the  October 
31, 1990  FederalRegister  docimient).  A 
Federal  Register  document  announciqig 
the  areas  designated  nonattainment  for 
PM-10  upon  enactment  of  the  1990 
Amendments,  known  as  "initial"  PM- 
10  nonattainment  areas,  was  published 
on  March  15, 1991  (56  FR  11101).  A 
subsequent  Federal  Register  document 
correcting  some  of  these  areas  was 
published  on  August  8. 1991  (56  FR 
37654).  These  nonattainment 
designations  and  moderate  area 
classifications  were  todified  in  40  CFR 
part  81  in  a  Federal  Register  docimient 
published  on  November  6, 1991  (56  FR 
56694). 


The  Searles  Valley  planning  area  was 
designated  nonattainment  and  classified 
as  moderate.  The  area  originally 
included  three  subregions  (Coso 
Junction,  hidian  Wells  Valley  and 
Trona)  under  the  planning  jurisdiction 
of  different  air  pollution  control 
agencies.  On  August  6,  2002,  EPA 
changed  the  boundaries  of  the  Searles 
Valley  PM-10  nonattainment  area  by 
dividing  this  area  into  three  separate, 
newly  created  PM-10  nonattaiiunent 
areas.  67  FR  50805.  One  of  these  areas 
is  Indian  Wells  Valley  which  is  under 
the  jurisdiction  of  the  Kern  County  Air 
Pollution  Control  District  (APCD  or  the 
District).  The  Indian  Wells  Valley  PM- 
10  nonattainment  area  boundaries 
include  the  portion  of  Kern  County 
contained  within  the  United  States 
Geological  Survey  Hydrologic  Unit 
#18090205.  The  Indian  Wells  Valley 
area  covers  approximately  300  square 
miles  and  is  populated  by  about  30,000 
persons,  with  only  one  community  of 
significant  size,  Ridgecrest. 

D.  What  Are  the  Applicable  CAA 
Provisions  for  PM-10  Moderate  Area 
Plans? 

The  air  quality  planning  requirements 
for  moderate  PM-10  nonattainment 
areas  are  set  out  in  subparts  1  and  4  of 
title  I  of  the  Act.  We  have  issued 
guidance  in  a  General  Preamble 
describing  our  preliminary  views  on 
how  we  will  review  SIPs  and  SIP 
revisions  submitted  under  title  I  of  the 
Act,  including  those  containing 
moderate  PM-10  nonattainment  area 
SIP  provisions.  57  FR  13498  (April  16, 
1992);  57  FR  18070  (April  28.  1992). 
The  General  Preamble  provides  a 
detailed  discussion  of  our  interpretation 
of  the  title  I  requirements. 

1.  Statutory  Provisions 

States  with  initial  moderate  PM-10 
nonattainment  areas  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15, 
1991: 

(a)  Provisions  to  assure  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  no  later  than 
December  10,  1993; 

(b)  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 


(c)  Pursuant  to  section  189(c)(1),  for 
plan  revisions  demonstrating 
attainment,  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
and  which  demonstrate  reasonable 
further  progress  (RFP)  toward 
attainment  by  December  31. 1994;  and 

(d)  Provisions  to  assure  that  the 
control  requirements-applicable  to 
major  stationary  sources  of  PM-10  also 
apply  to  major  stationary  sources  of 
PM-10  precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area. 

In  addition,  States  must  submit  a 
permit  program  for  the  construction  of 
new  and  modified  major  stationary 
sources  in  1992  and  contingency 
measures  in  1993.  See  sections  189(a) 
and  172(c)(5). 

2.  Clean  Data  Areas  Approach 

The  clean  data  areas  approach  applies 
the  clean  data  policy  concept  already  in 
place  for  ozone  ^  to  selected  PM-10 
nonattainment  areas  in  order  to  approve 
control  measures  for  these  areas  into  the 
SIP.  The  approach  only  applies  to  PM- 
10  areas  with  simple  PM-10  source 
problems,  such  as  residential  wood 
combustion  and  fugitive  dust.  If  an  area 
meets  the  following  requirements,  the 
State  will  no  longer  be  required  to 
develop,  among  other  things,  an 
attainment  demonstration.  The 
requirements  for  the  approach  are: 

(a)  The  area  has  attained  the  PM-10 
NAAQS  with  the  three  most  recent 
years  of  quality  assured  air  quality  data. 

(b)  The  State  must  continue  to  operate 
an  appropriate  PM-10  air  quality 
monitoring  network,  in  accordance  with 
40  CFR  part  58,  in  order  to  verify  the 
attainment  status  of  the  area. 

(c)  The  control  measures  responsible 
for  bringing  the  area  into  attainment 
must  be  approved  by  EPA  as  meeting 
the  CAA  requirements  for  RACM/RACT. 

(d)  An  emissions  inventory  must  be 
completed  for  the  area.  In  addition  to 
the  above  requirements  for  the  use  of 
the  clean  data  areas  approach,  any 
requirements  that  are  coimected  solely 
to  designation  or  classification,  such  as 
new  source  review  (NSR)  and  RACM/ 
RACT,  will  remain  in  effect.  However, 
the  requirements  tmder  CAA  sections 
172(c)  and  189  for  developing 
attainment  demonstrations,  RFP 


^  See  memorandum  from  John  Seitz.  Director, 
Office  of  Air  Quality  Planning  and  Standards 
(OAQPS)  to  Regional  Division  Directors  entitled 
"Reasonable  Further  Progress.  Attainment 
Demonstration,  and  Related  Requirements  for 
Ozone  Nonattainment  Areas  Meeting  the  Ozone 
National  Ambient  Air  Quality  Standard."  May  10, 
190S. 


Federal  Register /Vol.  67,  No.  242 /Tuesday,  December  17,  2002  /  Proposed  Rules  77199 


77198 


Federal  Register/ Vol.  67.  No.  242 /Tuesday.  December  17.  2002 / Proposed  Rules 


demonstrations  and  contingency 
measures  are  suspended. 

Any  sanctions  and/or  federal 
implementation  plan  (FIP)  clocks  that 
may  be  running  for  an  area  due  to 
failure  to  submit,  or  disapproval  of  any 
attainment  demonstration,  RFP  or 
contingency  measure  requirements,  are 
stoppcnd.  In  addition,  areas  are  still 
required  to  demonstrate  transportation 
conformity.  Areas  typically  use  the 
build/no-build  test  or  the  no-greater- 
than-1990  test  because  the  requirements 
for  an  attainment  demonstration  and 
RFP,  which  establish  the  budgets,  no 
longer  apply.  However,  the  emissions 
budget  test  applies  once  a  maintenance 
plan  is  submitted  and  its  budgets  are 
determined  adequate.  The  applicable 
tests  for  general  conformity  still  apply. 

The  use  of  the  clean  data  areas 
approach  does  not  constitute  a  CAA 
sectioa  107(d)  redesignation,  but  only 
serves  to  approve  nonattainment  area 
SIPs  required  under  part  D  of  the  CAA. ' 

E.  What  Are  the  Applicable  Provisions 
for  Redesignation  To  Attainment  for 
PM-10? 

The  1990  CAA  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment: 

(1)  The  area  must  have  attained  the 
applicable  NAAQS; 

(2)  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act; 

(3)  The  air  quality  improvement  must 
be  due  to  permanent  and  enforceable 
reductions; 

(4)  The  area  has  met  all  relevant 
requirements  under  section  110  and  part 
D  of  the  Act;  and 

(5)  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act. 

Our  primary  guidance  on 
redesignation  requests  is  a  September  4. 
1992  memorandum  from  John  Calcagni. 
Director,  Air  Quality  Management 
Division,  to  Regional  Division  Directors, 
entitled  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attaiiunent"  (Calcagni  memo).  Below  is 
a  summary  of  the  discussion  in  the 
memo  of  each  of  the  above  statutory 
requirements: 

a.  Attainment  of  the  Standard.  There 
are  two  components  involved  in  making 
this  demonstration.  The  first  component 


J  Moreover,  the  lack  of  a  requirement  to  submit 
the  SIP  revisions  noted  above  and  the  suspension 
of  sanction  clocks/FIP  requirements  will  exist  only 
as  long  as  the  area  continues  to  attain  the  NAAQS. 
If  we  determine  prior  to  a  final  redesignation  to 
attainment  that  the  area  has  violated  the  standards, 
the  basis  for  the  determination  that  the  area  need 
not  make  these  SIP  revisions  would  no  longer  exist. 


concerns  ambient  air  quality 
monitoring.  The  ambient  air  quality 
monitoring  data  used  to  demonstrate 
attainment  should  be  representative  of 
the  area  of  highest  concentration.  The 
monitors  should  remain  at  the  same 
location  for  the  duration  of  the 
monitoring  period  required  for 
demonstrating  attainment.  The  data 
should  be  collected  and  quality-assured 
in  accordance  with  40  CFR  part  58  and 
recorded  in  the  Air  Quality  Systems 
(AQS)  Database  for  public  review.  The 
second  component  relies  on 
supplemental  EPA-approved  air  quality 
modeling  to  ensure  source  impacts  are 
comprehensively  evaluated,  however, 
specific  circumstances  may  determine 
whether  there  is  a  need  for  modeling. 
See  also  section  IV.A.2.a  of  this 
proposed  action. 

b.  State  Implementation  Plan 
Appmval.  The  SIP  for  the  area  must  be 
fully  approved  under  section  llO(k)  and 
must  satisfy  all  requirements  that  apply 
to  the  area. 

c.  Permanent  and  Enforceable 
Improvement  in  Air  Quality.  The  State 
must  be  able  to  reasonably  attribute  the 
improvement  in  air  quality  to  emission 
reductions  which  are  permanent  and 
enforceable.  Attainment  resulting  from 
temporary  reductions  in  emission  rates 
(e.g.,  reduced  production  or  shutdown 
due  to  temporary  adverse  economic 
conditions)  or  unusually  favorable 
meteorology  would  not  qualify  as  an  air 
quality  improvement  due  to  permanent 
and  enforceable  emission  reductions. 

d.  Section  1 10  and  part  D 
Requirements.  A  State  must  meet  all 
requirements  of  section  110  and  pjul  D 
that  were  applicable  prior  to  submittal 
of  the  complete  redesignation  request 
except  those  suspended  by  the  use  of 
the  clean  data  approach.  These 
requirements  must  be  fully  approved 
into  the  plan  at  or  before  the  time  EPA 
redesignates  the  area.  Section  110(a)(2) 
contains  general  requirements  for 
nonattainment  plans  and  part  D  consists 
of  general  requirements  applicable  to  all 
areas  which  are  designated 
nonattainment  based  on  a  violation  of 
the  NAAQS  and  pollutant-specific 
subparts.^  One  of  the  applicable 
requirements  necessary  for 
redesignation  is  that  the  State  show  its 
SIP  provisions  are  consistent  with 
section  176(c)  conformity  requirements. 

e.  Fully  Approved  Maintenance  Plan. 
CAA  section  175 A  provides  the  general 
framework  for  maintenance  plans.  The 
C^cagni  memo  lists  five  core  provisions 
to  ensure  maintenance  of  the  relevant 


-*  Note  that  this  requirement  and  the  second 
requirement.  SIP  approval,  discussed  previously  are 
effectively  coterminous. 


NAAQS  in  an  area  seeking 
redesignation:  attainment  inventory, 
maintenance  demonstration,  monitoring 
network,  verification  of  continued 
attainment,  and  contingency  plan. 
Below  is  a  summary  of  each  provision: 

1.  Attainment  Inventory.  The  State 
should  develop  an  attaiiunent  emissions 
inventory  to  identify  the  level  of 
emissions  in  the  area  which  is  sufficient 
to  attain  the  NAAQS.  Where  the  State 
has  made  an  adequate  demonstration 
that  air  quality  has  improved  as  a  result 
of  the  SIP,  the  attainment  inventory  will 
generally  be  the  actual  inventory  at  the 
time  the  area  attained  the  standard.  This 
inventory  should  be  consistent  with 
EPA's  most  recent  guidance  on 
emissions  inventories,  including 
emissions  diuing  the  time  period 
associated  with  the  monitoring  data 
showing  attainment. 

2.  Maintenance  Demonstration.  There 
are  two  means  by  which  maintenance  of 
the  NAAQS  in  the  future  can  be 
demonstrated — a  projected  inventory 
showing  that  future  emissions  for  the 
10-year  period  following  redesignation 
will  not  exceed  the  level  of  the 
attainment  inventory,  or  modeling 
showing  that  the  future  mix  of  sources 
and  emission  rates  in  the  10-year  period 
following  redesignation  will  not  cause  a 
violation  of  the  NAAQS.  The  projected 
inventory  should  consider  future 
growth,  including  population  and 
industry,  be  consistent  with  the 
attainment  inventory,  and  document 
data  inputs  and  assumptions.  Any 
assumptions  concerning  emission  rates 
must  reflect  permanent,  enforceable 
measiues. 

3.  Monitoring  Network.  Once  an  area 
has  been  redesignated,  the  State  should 
continue  to  operate  an  appropriate  air 
quality  monitoring  network,  in 
accordance  with  40  CFR  part  58,  to 
verify  the  attainment  status  of  the  area. 

4.  Verification  of  Continued 
Attainment.  Each  State  should  ensure 
that  it  has  the  legal  authority  to 
implement  and  enforce  all  measures 
necessary  to  attain  and  to  maintain  the 
N^^AQS.  One  such  measure  is  ambient 
and  soiut:e  emission  data.  Also,  the 
State  should  track  the  progress  of  the 
maintenance  plan.  One  option  is  for  the 
State  to  periodically  update  the 
emissions  inventory.  Another  option  is 
a  comprehensive  review  of  the  factors 
that  were  used  in  developing  the 
attainment  inventory  to  show  no 
significant  change;  if  such  review 
showed  significant  change,  the  State 
should  then  perform  an  update  of  the 
inventory.  In  any  event,  the  State  should 
monitor  the  indicators  for  triggering 
contingency  measures. 
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5.  Contingency  Plan.  A  maintenance 
plan  is  required  to  include  contingency 
provisions,  as  necessary,  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occius  after  redesignation  of  the  area. 
For  purposes  of  CAA  section  175A.  a 
State  is  not  required  to  have  fully 
adopted  contingency  measures  that  will 
take  effect  without  hirther  action  by  the 
State  in  order  for  the  maintenance  plan 
to  be  approved.  However,  the 
contingency  plan  is  considered  to  be  an 
enforceable  part  of  the  SIP  and  should 
ensure  that  the  contingency  measiu^s 
are  adopted  expeditiously  once  they  are 
triggered.  The  plan  should  clearly 
identify  the  measures  to  be  adopted,  a 
schedule  and  procedure  for  adoption 
and  implementation,  and  a  specific  time 
limit  for  action  by  the  State.  As  a 
necessary  part  of  the  plan,  the  State 
should  also  identify  specific  indicators, 
or  triggers,  which  will  be  used  to 
determine  when  the  contingency 
measures  need  to  be  implemented.  The 
EPA  will  review  what  constitutes  a 
contingency  plan  on  a  case-by-case 
basis.  At  a  minimum,  it  must  require 
that  the  State  will  implement  all 
measures  contained  in  the  part  D 
nonattainment  plan  for  the  area  prior  to 
redesignation. 

m.  Background 

On  December  5,  2002,  ARB  submitted 
to  EPA  the  "PM-10  (Respirable  Dust) 
Attaiiunent  Demonstration, 
Maintenance  Plan,  and  Redesignation 
Request;  Kern  County  Portion  of  Indian 
Wells  Valley  Segment  of  'Searles  Valley" 
Federal  Planning  Area,"  Kern  County 
Air  Pollution  Control  District, 
September  5,  2002  (September  2002 
plan)  that  is  the  subject  of  this  proposed 
action.5-6  On  December  6,  2002.  we 
found  that  the  submittal  met  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V.  which  must  be  met  before 
formal  EPA  review. 


The  Indian  Wells  PM-10 
nonattainment  area  has  two  PM-10 
monitoring  sites.  One  is  located 
downwind  of  the  City  of  Ridgecrest  and 
the  "main  base"  of  the  Naval  Air 
Weapons  Station  at  China  Lake- 
Powerline  Road  (China  Lake  monitor). 
This  site  has  been  monitoring  PM-10 
emissions  since  1990.  The  other  site  is 
located  in  downtown  Ridgecrest  at  City 
Hall.  100  West  California  Avenue 
(Ridgecrest  monitor).  This  second  site 
began  monitoring  PM-10  concentrations 
in  January  2000. 

On  June  13.  2001.  EPA  proposed  to 
find,  pursuant  to  CAA  section  188(b)(2). 
that  the  Indian  Wells  Valley  had  not 
attained  the  24-hour  and  annual  PM-10 
NAAQS  by  the  applicable  attainment 
date  of  December  31,  1994.  66  FR  31873. 
This  proposed  finding  was  based  on 
inadequate  data  collection  from  the 
China  Lake  monitor  during  the  1992- 
1994  period.  If  EPA  had  finalized  that 
proposal,  the  Indian  Wells  Valley 
nonattainment  area  would  have  been 
reclassified  by  operation  of  law  as  a 
serious  PM-10  nonattainment  area 
under  CAA  section  188(b)(2)(A). 

When  we  issued  our  proposed  finding 
of  failure  to  attain,  the  Indian  Wells 
Valley  had  not  recorded,  any  PM-10 
exceedances  during  1999  and  2000,  but 
ambient  air  quality  data  for  the  year 
2001  in  its  entirety  was  not  yet 
available.  Today's  action  proposing  to 
redesignate  the  area  to  attainment  is 
predicated  on  ambient  air  quality  data 
from  the  year  2001  in  full,  in 
combination  with  the  data  sets  from  the 
years  1999  and  2000. 

IV.  Review  of  the  State  Submittal 

A.  Is  the  Moderate  Area  Plan  i 

Approvable? 

1.  Did  the  State  Meet  the  CAA 
Procedural  Provisions? 

Prior  to  adoption  by  the  State,  the 
plan  received  proper  public  notice  and 


was  the  subject  of  a  public  hearing  in 
Bakersfield  on  September  5,  2002. 

2.  Has  the  State  Demonstrated  that  the 
Area  Qualifies  for  the  Clean  Data 
Policy? 

a.  Based  on  the  past  3  years  of  air 
quality  data,  is  the  area  attaining  both 
the  24-hour  and  annual  PM-10 
NAAQS? 

Attainment  of  the  annual  PM-10 
standard  is  achieved  when  the  annual 
arithmetic  mean  PM-10  concentration 
over  a  three  year  period  is  equal  to  or 
less  than  50  ug/m  *.  Attainment  of  the 
24-hour  standard  is  determined  by 
calculating  the  expected  number  of  days 
in  a  year  with  PM-10  concentrations 
greater  than  150  ug/m  '.  The  24-hour 
standard  is  attained  when  the  expected 
number  of  days  with  levels  above  150 
ug/m  3  (averaged  over  a  three  year 
period)  is  less  than  or  equal  to  one. 
Three  consecutive  years  of  air  quality 
data  are  generally  necessary  to  show 
attainment  of  the  24-hour  and  annual 
standards  for  PM-10.  See  40  CFR  part 
50  and  appendix  K.  A  complete  year  of 
air  quality  data,  as  referred  to  in  40  CFR 
part  50,  appendix  K,  is  comprised  of  all 
4  calendar  quarters  with  each  quarter 
containing  data  from  at  least  75  percent 
of  the  scheduled  sampling  days. 

All  data  cited  in  the  following 
discussion  are  recorded  in  the  AQS 
database.  Three  years  of  clean  data 
(1999-2001)  have  been  recorded  in  the 
Indian  Wells  Valley,  with  values  well 
below  both  the  24-hour  and  annual 
NAAQS.  The  monitoring  data  meets 
EPA's  minimum  requirements  for  data 
collection  and  data  substitution.  The 
following  table  summarizes  the  PM-10 
data  collected  at  the  China  Lake 
monitoring  site  during  the  period 
1999—2001.7 


Year 

1st  max  24- 
hr  cone. 
(Mg/m3) 

2nd  max 

24-hr  cone. 

(Mg/"i3) 

3rd  max  24- 
hr  cofK. 

4th  max  24- 
hr  eonc. 
(Mg/m3) 

Anniial  av- 
erage (fig/ 
m3) 

3  year  an- 
nual aver- 
.age  (pg/mS) 

1999  ' 

28 

53 

115 

28 
38 
37 

27 
34 
27 

24 
30 
26 

16 
15 
15 

NA 
NA 
NA 
15 

2000  

2001 

• 

Source:  EPA/AQS  datat>ase. 


^  ARB  submitted  in  October  1993  an  initial 
moderate  area  PM-10  plan  for  the  Searles  Valley 
PM-10  nonattainment  area,  including  the  Indian 
Wells  subregion,  entitled  "Searles  Valley  Planning 
Area  State  Implementation  Plan."  November  1991. 
(November  1991  plan). 

"While  the  moderate  area  nonattainment  plan, 
the  maintenance  plan  and  the  redesignation  request 
are  contained  in  one  document,  each  component  is 


discussed  separately  in  the  sections  of  this 
proposed  action. 

^  The  Calcagni  memo  notes  that  air  quality 
modeling  should  be  considered  in  determining 
whether  an  area  has  attained  the  NAAQS.  However, 
accurately  estimating  fugitive  dust  emissions  for 
input  to  dispersion  modeling  over  a  large  area  is 
much  more  difficult  than  for  point  sources  of 
gaseous  pollutants,  which  were  the  archetypes  for 


development  of  much  of  our  modeling  guidance. 
This  is  due  to  uncertainty  in  fugitive  dust 
emissions'  temporal  and  spatial  variability.  Since 
the  Indian  Wells  September  2002  plan  addresses  a 
simple  PM-10  source  problem  (fugitive  dust)  in  an 
area  that  lacks  major  stationary  sources,  we  believe 
it  is  adequate  for  the  attainment  demonstration  to 
be  based  on  representative  monitoring  data  rather 
than  dispersion  modeling. 
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The  highest  annual  arithmetic  mean 
calculated  during  1999-2001  was  16; 
the  highest  24-hour  value  recorded  in 
that  time  period  was  115  ng/m  '.  Data 
collected  in  2002  through  the  end  of 


October  has  shown  the  highest  24-hour 
value  recorded  as  74  Mg/m  '. 

Additional  data  collected  by  the  Kern 
County  APCD  at  the  Ridgecrest 
monitoring  site  supports  oiir  proposed 
finding  that  the  Indian  Wells  Valley  area 


has  attained  the  PM-10  NAAQS.  This 
monitor  does  not  have  three  hill  years 
of  data  at  this  time  since  it  began 
operation  in  January  2000.  The 
following  table  summarizes  the  data 
from  the  Ridgecrest  monitoring  site. 


Ridgecrest  PM-10  Monitoring  Data  2000-2001 


Year 


2000 
2001 


1st  max 

cone. 

((ig/m3) 


90 
63 


2nd  max 

cone. 

(ng/m3) 


52 
46 


3rd  max 

cone. 

(jig/m3) 


48 
41 


4tti  max 

cone. 

(Mg/m3) 


45 
38 


Annual  av- 
erage (ng/ 
m3) 


21 

21 


The  monitoring  site  at  China  Lake 
upon  which  this  proposed  finding  of 
attainment  is  based  is  representative  of 
the  area  of  highest  PM-10 
concentration,  downwind  of  the  City  of 
Ridgecrest."  The  China  Lake  monitor 
readings  are  affirmed  by  data  showing 
concentrations  well  within  the 
standards  collected  from  the  Ridgecrest 
monitor,  whii  h  also  represents  a  site  of 
highest  PM-10  concentration." 

Based  on  quality-assured  monitoring 
data  from  1999  through  2001  meeting 
the  requirements  of  40  CFR  part  50. 
appendix  K.  we  propose  to  find  that  the 
Indian  Wells  Valley  PM-10 
nonattainment  area  has  attained  the 
PM-10  NAAQS. 

b.  Is  the  State  continuing  to  operate  an 
appropriate  PM-10  air  quality 
monitoring  network? 

As  stated  previously,  demonstrating 
that  an  area  has  attained  the  PM-10 
NAAQS  involves  submittal  of  ambient 
air  quality  data  from  an  ambient  air 
monitoring  network  representing  peak 
PM-10  concentrations  which  should  be 
stored  in  AQS.  Once  the  area  has  been 
redesignated,  the  State  will  continue  to 
operate  an  appropriate  air  quality 
monitoring  network,  in  accordance  with 
40  CFR  part  58,  to  verify  the  attainment 
status  of  the  area.  ARB  has  committed 
to  work  with  Kern  County  APCD  to 
ensure  continued  PM-10  air  quality 
monitoring  in  the  Indian  Wells  Valley 
PM-10  nonattainment  area,  in 
accordance  with  40  CFR  Part  58,  for  at 
least  10  years  following  redesignation  of 
the  area  to  attainment,  in  order  to  verify 
the  attainment  status  of  the  area.'"  This 
commitment  satisfies  the  obligation  to 
maintain  an  adequate  monitoring 
program  in  the  area. 

c.  Has  EPA  approved  as  meeting  the 
CAA's  RACM/RACT  requirements  the 
control  measures  responsible  for 
bringing  the  area  into  attainment? 


In  this  action,  we  are  proposing  to 
approve  the  following  measures  as 
meeting  the  RACM  requirement  of  CAA 
section  189(a)(1)(C)  "  that  we  can 
reasonably  ascertain  were  collectively 
responsible  for  bringing  the  area  into 
attainment  of  the  24-hour  PM-10 
standard:  '^ 

1.  Fugitive  Dust  Control  Plan  for  the 
Naval  Air  Weapons  Station,  China  Lake, 
California  (September  1,  1994)."  This 
plan  establishes  controls  for  unpaved 
roads,  disturbed  vacant  land  and  open 
storage  piles. 

2.  Paving  of  unpaved  roads  between 
1993  and  the  present. '••  The  District 
identifies  the  funding  sources  for  some 
of  those  road  miles  as  California 
Department  of  Motor  Vehicle  funds, 
City  of  Ridgecrest  funds  and  Congestion 
Mitigation  and  Air  Quality  funds. 

3.  Kern  County  1990  Land  Use 
Ordinance— Chapter  18.55  and  Kern 
County  Development  Standards, 
Chapter  III.  This  ordinance  requires 
paving  of  streets  for  new  subdivisions 
according  to  the  County  Development 
Standards.'^ 

4.  City  of  Ridgecrest  Municipal  Code 
1980  which  requires  paving  of  streets 
for  new  subdivisions. '•* 

5.  Bureau  of  Land  Management 
closure  of  83  miles  of  unpaved  roads/ 


"September  2002  plan.  Chapter  5.  pg.  S-I. 
•Op.  Cit. 

'0  ARB  Executive  Order  G-1 25-295,  pg.  4  of  the 
submittal. 


"CAA  Section  172(c)(1)  requires  RACT  for 
existing  sources  in  PM-10  nonattainment  areas  and 
CAA  Section  189(e)  requires  RACT  provisions  for 
gaseous  precursors  of  PM-10  except  where  EPA 
determines  that  such  sources  do  not  contribute 
signiflcantly  to  PM-10  levels  exceeding  the 
standard.  There  are  no  major  stationary  sources  of 
PM-10  in  the  nonattainment  area,  and  total 
emissions  associated  with  all  industrial  sources 
account  for  only  0.16  tons  per  dav.  or  less  than  3' 
percent  of  PM-10  emissions  in  2001.  For  this 
reason,  no  sources  within  the  Indian  Wells  area  are 
subject  to  the  RACT  requirement,  either  with 
respect  to  primary  or  secondary  PM-10  emissions. 

'.'There  have  been  no  recorded  exceedances  of 
the  annual  50  jig/m '  PM-10  standard  in  the  area 
since  the  inception  of  PM-10  monitoring. 
September  2002  plan,  C:hapter  2.  pg.  2-1. 

"  Appendix  D  of  the  September  2002  plan. 

'*  Appendix  E  of  the  September  2002  plan  "Map 
of  Roadways  Paved". 

•  '•  Appendix  E  of  the  September  2002  plan. 

"*Op.at. 


off-highway  vehicle  trails,  between  1994 
and  the  present  '^,  which  reduces 
disturbance  to  open  areas  and 
corresponding  windblown  emissions. 

6.  Rule  401  "Visible  Emissions." 
November  29,  1993:  Rule  404.1 
"Particulate  Matter  Concientration.  April 
18,  1972;  and  Rule  405  "Particulate 
Matter  Emission  Rate,"  July  18.  1983. 
with  respect  to  control  of  process 
fugitive  emissions. 

This  list  is  a  subset  of  the  measures 
attributed  in  the  September  2002  plan  as 
responsible  for  bringing  the  area  into 
attainment.'"  We  look  to  the  November 
1991  plan  for  the  Searles  Valley 
Plaiming  Area  to  provide  information 
on  the  sources  that  primarily 
contributed  to  the  area's  exceedences. 
The  November  1991  plan  provides  a 
source  category  breakdown  for 
emissions  contributing  to  the  China 
Lake  monitor  which  recorded  an 
exceedence  of  166  ng/m*  on  the  selected 
March  13, 1991  design  day.'«  Unpaved 
roads  were  estimated  to  contribute  46 
percent  of  the  emissions,  wind  erosion 
14  percent,  process  fugitives  17  percent 
and  stationary  stack  emissions  1 
percent.  The  remaining  contribution  (22 
percent)  was  attributed  to  government 
aircraft  associated  with  the  Naval  Air 
Weapons  Station.  However,  since  the 
District  does  not  have  authority  to 
control  military  flight  operations,  the 
District  focused  its  control  strategy  on 
the  unpaved  road,  wind  erosion  and 
process  fugitive  categories.^" 

In  the  current  submittal.  Kern  County 
APCD  only  credits  emission  reductions 
to  the  unpaved  road,  wind  erosion  and 
process  fugitive  categories,-'  further 
confirming  that  controls  on  these 


"Appendix  E  of  the  September  2002  plan,  letter 
from  Hector  Villalobos,  U.S.  Bureau  of  Land 
Management,  to  Thomas  Paxson.  Kern  County 
APCD,  September  9,  2002. 

'•See  Table  4-3  of  the  September  2002  plan. 

"The  design  day,  by  definition,  is  the  day  with 
the  highest  ambient  concentration  determined  to  be 
the  result  of  local  effects,  i.e.  a  worst  case  day. 

20 November  1991  plan,  pg.  6. 

»'  September  2002  plan.  Chapter  4.  Table  4-2. 
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sources  are  primarily  responsible  for  the 
area's  ability  to  attain  the  24-hour 
standard. 

Our  list  of  control  measures 
responsible  for  bringing  the  area  into 
attainment  therefore  only  includes 
measures  that  reduced  emissions  ttom 
these  three  areawide  source 
categories.22 

The  September  2002  plan  attributes  a 
25  percent  reduction  in  process 
fugitives  (0.06  tons  per  day),  a  15 
percent  reduction  in  v\rind  erosion  PM- 
10  emissions  (0.08  tons  per  day)  and  a 
25  percent  reduction  in  unpaved  road 
PM-10  emissions  (0.41  tons  per  day) 
from  the  measures  implemented  in  the 
area.  While  the  actual  reduction 
achieved  from  each  of  these  categories 
is  uncertain,  the  clean  monitoring  data 
reported  in  the  1998-2001  timeframe 
speaks  to  their  success. 

We  conclude  that  the  six  control 
measures  listed  in  this  subsection  are 
responsible  for  bringing  the  area  into 
attainment,  and  therefore  propose  to 
approve  them  into  the  California  SIP  as 
meeting  the  RACM  provisions  of  CAA 
section  189(a)(1)(C).  The  submittal 
demonstrates  that  these  measures  have 
been  fully  carried  out.  The  measures 
will  be  approved  SIP  regulations  upon 
finalization  of  this  proposed  action. 

The  measures  have  been  implemented 
in  total  with  sufficient  expedition  to 
achieve  three  years  of  clean  data 
between  1999  and  2001.  In  addition  to 
these  six  controls,  we  consider  the  other 
measures  implemented  in  the  Indian 
Wells  area  as  supplemental  strategies 
that  contributed  still  further  emission 
reductions  and  public  health  protection. 
Continued  implementation  of  these 
measures  will  help  ensure  that  the 
Indian  Wells  area  maintains  the  24-hour 
and  aimual  PM-10  NAAQS  but  we  are 
■  not  relying  on  them  for  this 
determination. 

3.  Do  the  Emissions  Inventories  Meet 
CAA  Provisions? 

Our  guidance  specifies  that  an 
attainment  inventory  be  developed  that 
identifies  the  level  of  emissions  during 
the  time  period  associated  with  the 
monitoring  data  showing  attainment. 
ARB  has  developed  an  actual  inventory 
of  emissions  for  the  year  2001  and  has 
estimated  the  inventory  for  the  year 
1999.  See  Chapter  7.  Table  7-1  of  the 
September  2002  plan.  Total  tonnage  per 
day  in  1999  is  estimated  to  be  5.76  and 
total  tonnage  per  day  in  2001  is 


22  See  EPA's  Technical  Support  Document 
associated  with  this  proposed  rule  for  our 
evaluation  of  other  measures  listed  in  the 
September  2002  plan  that  we  are  not  proposing  to 
approve  as  responsible  for  bringing  the  area  into 
attainment. 


estimated  to  be  5.68.  We  can  assume  the 
estimated  tonnage  per  day  in  2000  lies 
in  between  these  two  values.  A  detailed 
inventory  is  provided  in  Appendix  C  of 
the  September  2002  plan  and  was 
prepared  by  ARB  using  its  most  recent 
emissions  factors.  Backgroimd 
information  on  the  assumptions 
underlying  the  emissirins  inventory 
estimates  can  be  found  in  a  report  titled 
"Development  of  Emission  Growth 
Surrogates  and  Activity  Projections 
Used  in  Forecasting  Point  and  Area 
Source  Emissions,  Final  Report."  E.H. 
Pechan  and  Associates,  February  26. 
2001  (Pechan  Report). 

For  the  mobile  source  component  of 
the  emissions  inventories,  ARB  uses  a 
California-specific  model  known  as 
EMFAC.  including  the  model  used  to 
calculate  exhaust  and  evaporative 
emissions  from  motor  vehicles  and  the 
contribution  of  mobile  emissions  to  the 
PM-10  inventory.  We  have  no  evidence 
that  supports  a  conclusion  that  PM-10 
gaseous  precursors  (such  as  nitrogen 
oxides)  within  the  area  are  a  significant 
contributor  to  the  PM-10  nonattainment 
problem,  and  therefore  emissions 
inventories  for  PM-10  gaseous 
precursors  were  not  included  in  the 
plan  and  are  not  required.  See  also 
footnote  11  and  section  IV.D.l  of  this 
proposed  action  which  discuss 
stationary  source  and  motor  vehicle 
exhaust  emissions. 

We  propose  to  approve  the  emissions 
inventory  under  CAA  section  172(c)(3) 
as  current,  accurate,  and  complete. 

4.  Are  the  CAA  Provisions  for  New 
Source  Review  Satisfied? 

All  new  major  sources  and 
modifications  to  existing  major  sources 
are  subject  to  the  new  source  review 
(NSR)  and  prevention  of  significant 
deterioration  (PSD)  requirements  of 
Rule  210.1.  We  have  not  yet  approved 
the  District's  NSR  rule  into  the  SIP.  but. 
for  major  sources  and  modifications  of 
PM-10  emissions,  we  have  delegated  to 
Kern  County  APCD  the  authority  to 
administer  the  PSD  program. 

CAA  section  1 72(c)(5)  requires  NSR 
permits  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  anywhere  in 
nonattaiiunent  areas.  We  have 
determined  that  areas  being 
redesignated  from  nonattainment  to 
attainment  do  not  need  to  comply  with 
the  requirement  that  a  NSR  program  be 
approved  prior  to  redesignation 
provided  that  the  area  demonstrates 
maintenance  of  the  standard  without 
part  D  nonattainment  NSR  in  effect.  The 
rationale  for  this  decision  is  described 
in  a  memorandum  from  Mary  Nichols 
dated  October  14, 1994  ("Part  D  New 


Source  Review  (part  D  NSR) 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment").  We  have 
determined  that  the  Indian  Wells  Valley 
September  2002  plan's  maintenance 
demonstration  does  not  rely  on 
nonattainment  NSR  and.  therefore,  the 
area  need  not  have  a  fully  approved 
nonattainment  NSR  program  prior  to 
approval  of  the  redesignation  request. 
"The  requirements  of  the  Part  D  NSR 
program  will  be  replaced  by  the  PSD 
program  once  the  area  has  been 
redesignated. 2 3  Kern  County's  PSD 
program  pursuant  to  40  CFR  52.21  will 
become  effective  in  the  area  with 
respect  to  PM-10  upon  redesignation  of 
the  area  to  attainment,  per  the 
delegation  agreement  between  EPA  and 
Kern  County  APCD  dated  August  12, 
1999. 

B.  Is  the  Maintenance  Plan  Approvable? 

1 .  Does  the  Plan  Contain  an  Adequate 
Attainment  Inventory? 

Yes.  See  section  IV. A. 3  of  this 
proposed  action. 

2.  Does  the  Plan  Demonstrate  Future 
Maintenance  of  the  NAAQS? 

As  previously  discussed,  the  Calcagni 
memo  identifies  two  means  by  which 
maintenance  of  the  NAAQS  in  the 
future  can  be  demonstrated — emissions 
inventory  projections  or  modeling  for 
the  10-year  period  following 
redesignation.  The  Indian  Wells  Valley 
September  2002  plan  relies  on  the 
former. 

The  plan  includes  a  linear  model 
forecast  that  projects  emissions  in  tons 
per  day  between  2001  and  2013  ^^  and 
corresponding  concentrations.  Overall, 
ARB  predicts  that  emissions  in  the 
Indian  Wells  Valley  PM-10 
nonattainment  area  will  decrease  from 
5.68  tons  per  day  in  2001  to  5.18  tons 
per  day  in  2013.  This  decrease  reflects 
assiunptions  that  fugitive  dust 
emissions  from  farming  operations  and 
farmland  (part  of  the  area  source  and 
natural  wind  erosion  source  categories, 
respectively)  will  decrease  by 
urbanization  and  attrition  of  farmland 
throughout  Kern  Coimty.  In  contrast, 
increased  urbanization  would  lead  to 
slight  emissions  increases  in  all  other 
categories  throughout  the  county, 
although  this  effect  is  so  slight  on  the 
unpaved  road  and  offrtiad  mobile  source 
categories  that  the  daily  tonnage  from 
these  two  categories  remains  the  same. 
ARB's  projections  are  based  on 
assumptions  of  statewide  population 
growth  that  are  incorporated  into  the 


2^  Calcagni  memo,  pg.  6. 

24  September  2002  plan.  Chapter  7.  Table  7-1. 
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Pechan  Report  emission  factors.^'"' 
However,  statewide  growth  assumptions 
may  not  apply  to  growth  trends  in  the 
Indian  Wells  area  because  the  Kern 
Coimty  APCD  indicates  that  the  area 
experienced  a  reduction  in  population 
between  1990  and  2001 .-«  and  no 
significant  population  increases  in  the 
area  are  anticipated  in  the  hiture.  Kern 
County  APCD  explains  that  the 
economy  is  heavily  dependent  on  Naval 
Air  Weapon  Station  activities  which 
have  declined  in  recent  years  and  only 
a  small  amount  of  farming  is  conducted 
in  the  Valley,  limited  by  groundwater 
supplies  and  weather. 

The  linear  model  forecast  in  the  plan 
conservatively  assumes  a  baseline 
•'worst  case"  concentration  of  149  ^g/m' 
in  the  year  2001.  Since  the  highest 
maximum  24-hour  value  recorded  in 
2001  equaled  115  jig/m^  (this  is  also  the 
highest  value  recorded  in  the  199&-2001 
time  frame),  we  believe  it  more 
accurately  reflects  current  conditions. 
Assuming  no  significant  population 
change,  the  emissions  inventory  would 
remain  the  same  into  the  future,  thus 
not  triggering  an  exceedence.  ARB"s 
calculations  (under  the  population 
growth  scenario)  show  a  decrease  in 
emissions  of  0.5  tons  per  day  after  2001. 
resulting  in  a  maximum  concentration 
of  136  ng/m '  in  2013.  Even  if  the 
expected  decreases  in  farming 
operations  and  farmland  do  not  occur  as 
predicted,  the  result  would  be  an 
emissions  increase  of  only  0.19  tons  per 
day  by  2013.  Based  on  the  highest  24- 
hour  concentration  recorded  in  the 
1999-2001  time  frame  (115  jig/m').  this 
increase  would  be  too  slight  to  have  an 
impact  on  maintenance  of  the  24-hour 
standard. 

Although  an  exceedence  attributable 
to  Owens  Lake  PM-10  transport  has  not 
been  recorded  in  the  area  since  1995.  for 
purposes  of  maintaining  the  NAAQS. 
we  consider  the  possibility  for  an 
Owens  Lake  wind  event  to  cause  or 
contribute  to  a  future  exceedence. 
Indian  Wells  Valley  is  located  at  the 
southern  edge  of  the  50-mile  radius 
Owens  Lake  impact  zone  with  respect  to 
NAAQS  violations.^^  Fugitive  dust 
controls  are  currently  being 
implemented  on  Owens  L^e  according 
to  the  adopted  and  EPA  SIP-approved 
Owens  Valley  PM-10  SIP.  As  of  January 
27.  2002.  control  measures  were 
implemented  on  ten  (10)  square  miles  of 


lake  bed  2»  and  controls  on  an  additional 
3.5  square  miles  of  lake  bed  are  to  be 
completed  by  December  31.  2002.2« 

Another  3  square  miles  will  be 
controlled  by  December  31.  2003  and 
the  Great  Basin  APCD  has  committed  to 
revise  the  Owens  Valley  PM-10  Plan  in 
2003  to  provide  for  controls  on  any 
additional  square  milage  deemed 
necessary  for  attainment  of  the  NAAQS 
by  December  31.  2006.  EPA  has 
approved  these  controls  as  meeting  Best 
Available  Control  Measures  (BACM)  for 
the  Owens  Valley  PM-10  nonattainment 
area,  required  per  CAA  189(b)  for  PM- 
10  nonattainment  areas  classified  as 
serious.  64  FR  48305  (September  3. 
1999).  Therefore,  we  believe  this 
adequately  addresses  future  PM-10 
transport  emissions  from  Owens  Lake 
into  surrounding  areas. 

3.  Does  the  Plan  Meet  the  CAA 
Provisions  for  Contingency  Measures? 

The  maintenance  plan  must  identify 
contingency  measures  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occurs  after  redesignation  of  the  area.^" 
See  section  HE  of  this  proposed  action 
for  additional  detail. 

Kern  County  APCD  has  included  a 
contingency  measure  in  the  Indian 
Wells  Valley  plan  to  control  unpaved 
roads  for  an  emission  reduction  of  0.16 
tons  per  day. "  Kern  County  APCD  has 
also  identified  a  trigger  for  the 
contingency  measure,  which  is  failure  of 
the  area  to  maintain  the  NAAQS.  *- 
Furthermore.  Kern  County  APCD 
indicates  that  additional  contingency 
control  measures  could  be  implemented 
as  needed,  for  example  control  of  truck 
tire  carryout  onto  paved  roads."  Since 
it  is  difficult  to  predict  what  source 
category(ies)  would  potentially 
contribute  to  a  future  exceedence.  we 
believe  it  is  appropriate  for  our 
proposed  approval  to  rely  on  a 
contingency  measure  that  targets 
additional  emissions  reductions  from 
unpaved  roads,  which  constituted  the 
single  largest  source  of  PM-10 
emissions  for  the  1991  design  day 
exceedence.  We  conclude  that  the  plan 
satisfies  the  contingency  measure 
provision  of  CAA  Section  175A(d). 


•*'■  Pechan  Report,  pg.  41. 

'■■  September  2002  plan.  Chapter  4,  pg.  4-5  and 
Chapter  7.  pg.  7-t. 

2"  -Owens  Valley  PM-10  Planning  Area 
Demonstration  of  Attainment  State  Implementalion 
Plan",  Great  Basin  Unified  APCD.  November  16. 
1998.  pg.  S-3. 


'»  Letter  from  Brian  I^mb.  Great  Basin  APCD.  to 
Richard  Harasick.  Los  Angeles  Department  of  Water 
and  Power.  March  12.  2002.  ^ 

■fOp.  Cit.  Owens  Valley  PM-10  Plan,  pg.  S-17. 

^Calcagni  memo.  pg.  12. 

J'  September  2002  plan.  Chapter  8,  pg.  8-1. 

'•'  September  2002  plan.  Appendix  A,  Rule  402, 
section  III.F. 

"September  2002  plan.  Chapter  8.  pg.  8-1. 


4.  Has  the  State  Committed  to  Continue 
to  Operate  an  Appropriate  PM-10  Air 
Quality  Monitoring  Network? 

Yes.  See  section  IV,A.2.b  of  this 
proposed  action. 

5.  Has  the  State  Provided  for 
Verification  of  Continued  Attainment? 

'    According  to  the  Calcagni  memo,  the 
State's  maintenance  plan  submittal 
should  indicate  how  the  State  will  track 
the  progress  of  the  maintenance  plan. 
ARB  continually  updates  its  inventory 
as  new  information  becomes  available, 
and  will  review  impacts  of  inventory 
changes  on  the  Indian  Wells 
maintenance  portion  of  the  September 
2002  plan  and  notify  EPA  if  inventory 
changes  necessitates  a  revision  to  the 
maintenance  strategy  and  plan."* 

C.  Is  the  Redesignation  Request 
Approvable? 

1.  Has  the  Area  Attained  the  24-hour 
and  Annual  PM-10  NAAQS? 

Yes.  See  section  rV.A.2.a  of  this 
proposed  action. 

2.  Has  the  Area  Met  All  Relevant 
Requirements  Under  Section  110  and 
Part  D  of  the  Act? 

Yes.  See  section  IV.A  of  this  proposed 
action. 

3.  Does  the  Area  Have  a  Fully  Approved 
SIP  Under  Section  llO(k)  of  the  Act? 

Yes.  We  are  proposing  to  approve  in 
today's  action  the  moderate  area  plan 
for  the  Indian  Wells  Valley,  and 
confirming  that  the  SIP  meets  other 
applicable  provisions  of  the  CAA.  See 
section  IV.A  of  this  proposed  action. 

4.  Has  the  State  Shown  That  the  Air 
Quality  Improvement  in  the  Area  Is 
Permanent  and  Enforceable? 

CAA  sections  110(a)  and  172(c) 
generally  require  that  plan  provisions 
include  enforceable  emissions 
limitations,  means  or  techniques.  If  an 
implemented  measure  has  resulted  in 
permanent  emission  reductions,  we 
need  not  evaluate  it  for  enforceability. 
Measures  2  through  5  (see  section 
rV.A.2.c.  of  this  proposed  action)  which 
we  are  proposing  as  meeting  RACM  per 
CAA  189(a)  are  permanent  measures  for 
the  following  reasons.  Measures  2.  3  and 

4  concern  road  paving,  which  is 
permanent  by  its  very  nature.  Measure 

5  concerns  BLM  closure  of  off-highway 
roads/trails  which  reduces  emissions 
from  wind  erosion  through  permanent 
prevention  of  disturbance. 

Measure  1  (Naval  Air  Weapons 
Fugitive  Dust  Control  Plan)  was 


"  ARE  Executive  Order  G-1 25-295.  pg.  3  of  the 
submittal. 
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developed  employing  a  three-step 
process  that  included  identifying/ 
characterizing  potential  sources  of 
fugitive  dust,  proposing  contrbr 
measures,  and  establishing  a 
compliance  schedule  for  the  control 
measures  to  be  completed.  The  Dust 
Control  Plan  presents  a  detailed 
assessment  of  each  fugitive  dust  source. 
The  Plan  requires  paving  of  unpaved 
roads  with  motor  vehicle  traffic  of  25 
vehicle  trips  per  day  or  more  that  are 
greater  than  or  equsd  to  75  feet  in  length; 
closing  off  of  certain  areas  of  vacant 
land  from  use  and  allowing  natural 
recrusting  or  vegetation  growth; 
stabilizing  unpaved  traffic  and  parking 
areas  by  applying  recycled  asphalt  or 
concrete,  spreading  and  compacting 
granite,  or  applying  chemical  dust 
stabilizers;  watering  an  open  pit  actively 
disturbed  once  a  week  prior  to  and  after 
soil  excavation;  and  covering  all  open 
storage  piles  with  a  tarp  or  other 
suitable  material.  Once  approved  into 
the  SIP.  the  dust  control  plan  will  be 
federally  enforceable. 

Measure  6  includes  Kern  County 
APCD  Rules  401.  404.1  and  405,  These 
rules  have  been  previously  approved  by 
EPA  and  remain  a  federally  enforceable 
component  of  the  California  SIP. 

5.  Does  the  Area  Have  a  Fully  Approved 
Maintenance  Plan  Pursuant  to  Section 
175AoftheAct? 

We  are  proposing  to  approve  the 
maintenance  plan  based  on  applicable 
EPA  guidance  as  discussed  in  section 
IV.B. 


D.  Conformity 

Section  176(c)(1)  of  the  Act  prohibits 
federal  agencies  from  permitting, 
approving,  or  funding  any  activity  in 
nonattainment  or  maintenance  areas 
that  does  not  conform  to  a  SIP  once  the 
SEP  has  been  approved  by  EPA  under 
section  110  of  the  Act.  Section  176(c)(1) 
also  prohibits  metropolitan  planning 
organizations  (MPOs),  such  as  the  Kern 
County  Coimsel  of  Governments,  from 
approving  any  project,  program,  or  plan 
that  does  not  conform  to  a  SIP  once  the 
SIP  has  been  approved  by  EPA  under 
section  110  of  the  Act.  The 
transportation  conformity  rule  and  the 
general  conformity  rules,  which  were 
developed  in  response  to  Section 
176(c)(1),  apply  to  nonattainment  areas 
and  attainment  areas  with  maintenance 
plans.  Both  rules  provide  that 
conformity  can  be  demonstrated  by 
showing  that  the  expected  emissions 
bom  planned  actions  are  consistent 
with  the  emissions  budgets  for  the  area. 


1.  Transportation  Conformity 

A  motor  vehicle  emissions  budget 
consists  of  the  projected  vehicle-related 
PM-10  emissions.  For  Indian  Wells,  this 
includes  PM-10  from  paved  and 
Unpaved  roads  and  construction 
activities.  A  transportation  conformity 
finding  is  a  demonstration  that 
emissions  associated  with  regional 
transportation  plans  (RTPs)  and 
transportation  improvement  plans 
(TlFs)  do  not  exceed  emission  budgets 
contained  in  the  SIP  for  the  area.  The 
transportation  conformity  budgets 
contained  in  the  Indian  Wells  Plan  are 
1,6  tons  per  day  for  2001  and  1.7  tons 
per  day  for  2013. 

PM-10  vehicle  exhaust  is  a  very  small 
portion  of  the  total  2001  PM-10 
inventory.  1.7  percent,  and  only  6 
percent  of  the  motor  vehicle  emissions 
budget.  Therefore.  Kern  County  APCD 
has  concluded  that  vehicle  exhaust  PM- 
10  is  not  a  significant  factor  in  ensiu-ing 
that  future  transportation  plans  will  not 
interfere  with  maintenance  of  the  PM- 
10  standard,  and  has  not  included  the 
exhaust  emissions  in  the  budget. 

Oiu  review  of  the  budgets  has  also 
been  announced  on  EPA's  conformity 
website:  http://www.epa.gov/oms/traq. 
Once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity,"  We 
are  concurrently  revising  the  budgets  for 
adequacy  against  the  criteria  contained 
in  the  conformity  rule  (40  CFR 
93, 118(e)(4)).  In  this  notice,  we  propose 
to  approve  the  PM-10  motor  vehicle 
emission  budgets  contained  in  the  plan 
as  meeting  the  purposes  of  section 
176(c)(1)  and  the  transportation 
conformity  rule  at  40  CFR  part  93, 
subpart  A,  We  expect  to  publish  a  notice 
annoimcing  oi:r  findings  on  the  budgets 
in  January  2003. 

2,  General  Conformity 

For  Federal  actions  which  are 
required  to  address  the  specific 
requirements  of  the  general  conformity 
rule,  one  set  of  requirements  applies 
particularly  to  ensuring  that  emissions 
from  the  action  will  not  cause  or 
contribute  to  new  violations  of  the 
NAAQS,  exacerbate  current  violations, 
or  delay  timely  attainment.  One  way 
that  this  requirement  can  be  met  is  to 
demonstrate  that  "the  total  of  direct  and 
indirect  emissions  from  the  action  (or 
portion  thereof)  is  determined  and 
documented  by  the  State  agency 
primarily  responsible  for  the  applicable 
SIP  to  result  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattainment  area,  would  not 
exceed  the  emissions  budgets  specified 


in  the  applicable  SIP."  40  CFR 
93,158(a)(5)(i)(A). 

The  decision  about  whether  to 
include  specific  allocations  of  allowable 
emissions  increases  to  sources  is  one 
made  by  the  State  and  local  air  quality 
agencies.  Such  emissions  budgets  are 
imlike  and  not  to  be  confused  with 
those  used  in  transportation  conformity. 
Emissions  budgets  in  transportation 
conformity  are  required  to  limit  and 
restrain  emissions.  Emissions  budgets  in 
general  conformity  allow  increases  in 
emissions  up  to  specified  levels. 

Kern  County  APCD  and  ARB  have  not 
chosen  to  include  any  specific 
emissions  allocations  for  Federal 
projects  that  would  be  subject  to  the 
provisions  of  general  conformity. 

V.  Proposed  Action 

We  are  proposing  to  approve  the 
moderate  area  plan  and  the  maintenance 
plan  for  the  Indian  Wells  Valley,  and  to 
redesignate  the  area  from  nonattainment 
to  attainment  for  the  24-hour  and 
annual  PM-10  NAAQS. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355.  May  22.  2001),  It  merely  ^ 
approves  State  law  as  meeting  Federal  - 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law. 

Accordingly,  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U,S,C,  601  et  seq.].  Because  this  rule 
would  approve  pre-existing 
requirements  under  State  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  State  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub,  L.  104-4), 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  This 
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action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  proposed  action 
merely  approves  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
sub)ect  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks'  (62  FR  19885.  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control. 

Dated:  December  6.  2002. 
Laura  Yoshii. 

Acting  Regional  Administrator.  Region  IX. 
IFR  Doc.  02-31665  Filed  12-16-02;  8:45  am) 
aiLUNG  COM  a660-4«-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[CA-274-0372;  FRL-7422-«l 

Approval  and  Promulgation  of  State 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  California— Coactwila  Valley 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule.  


summary:  EPA  is  proposing  to  approve 
state  implementation  plan  (SIP) 
revisions  submitted  by  the  State  of 
California  to  provide  for  attainment  of 
the  particulate  matter  (PM-10)  national 
ambient  air  quality  standard  (NAAQS) 
in  the  Coachella  Valley  area  and  to 
establish  emissions  budgets  for 
purposes  of  transportation  conformity. 
EPA  is  also  proposing  to  grant  the 
State's  request  for  an  extension  of  the 
PM-10  attainment  deadline  to 
December  31.  2006.  EPA  is  proposing  to 
approve  the  SIP  revisions  under 
provisions  of  the  Clean  Air  Act  (CAA) 
regarding  EPA  action  on  SIP  submittals. 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards,  and  plan 
requirements  for  nonattaiiunent  areas. 

DATES:  Written  comments  on  this 
proposal  must  be  received  by  January 
16,  2003. 

ADDRESSES:  Comments  should  be 
mailed  to:  Eleanor  Kaplan,  Office  of  Air 
Planning  (AIR-2).  EPA  Region  9.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105-3901.  The  rulemaking  docket  for 
this  notice  is  available  for  public 
inspection  during  normal  business 
hours  at  the  EPA  Region  9  office.  A 
reasonable  fee  may  be  charged  for 
copying  parts  of  the  docket. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  following 
locations: 
California  Air  Resources  Board.  1001  I 

Street,  Sacramento,  California  95814 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar,  California  91765-0932. 

The  2002  plan  is  electronically 

available  at:  http://www.aqmcl.gov/ 

aqmp/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Kaplan,  (415)  947-4147  or 
kaplan .  eleanor@epa  .gov. 

SUPPt£MENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us." 
and  "our"  means  EPA.  This 
supplementary  information  is  organized 
as  follows. 


Table  of  Contents 

I.  Background 

A.  Summary 

B.  Description  of  the  Coachella  Valley  and 
its  PM-10  Problem 

C.  Particulate  Matter  and  Health  Effects 

D.  Design  and  Classification 

E.  CAA  Requirements 

II.  Evaluation  of  SIP  Submittal  ^ 

A.  Separation  of  Rulemaking  Actions  on 
the  Annual  and  24-hour  Standards 

B.  Emissions  Inventory 

C.  Control  Measures 

D.  Contingency  Measure 

E.  Reasonable  Further  Progress  and 
Milestones 

F.  Attainment  Demonstration 

G.  Extension  of  Attainment  Date 

H.  Review  of  the  Natural  Events  Action 

Plan 
I.  Motor  Vehicle  Emission  Budgets 

III.  Summary  of  EPA's  Proposed  Action 

IV.  AdminisUative  Requirements 


L  Background 

A.  Summary 

We  are  proposing  to  approve  the  SIP 
revisions  submitted  by  the  State  of 
California  to  provide  for  the  attainment 
of  the  particulate  matter  (PM-IO) 
NAAQS  for  the  Coachella  Valley 
(Valley)  and  to  grant  the  State's  request 
that  the  attainment  date  be  extended 
from  December  31.  2001  to  December 
31.  2006.  We  are  also  proposing  to 
approve  the  motor  vehicle  emissions 
budgets  contained  in  the  revised  SIP  as 
adequate  for  transportation  conformity 
purposes. 

B.  Description  of  the  Coachella  Valley 
and  its  PKf-10  Problem 

The  Coachella  Valley  PM-10 
nonattainment  area  consists  of  an 
approximately  2.500  square  mile 
portion  of  central  Riverside  County  in 
California.  The  Valley,  which  is  part  of 
the  Salton  Sea  Air  Basin,  extends  in  a 
northwest-southeast  direction  from  the    • 
Banning  Pass  to  the  Salton  Sea  and  is 
bounded  by  the  San  Jacinto  Mountains 
to  the  west  and  the  Little  San 
Bernardino  Mountains  to  the  east.  The 
Valley  includes  ten  local  jurisdictions, 
namely:  the  County  of  Riverside  and  the 
following  cities:  Cathedral  City. 
Coachella,  Desert  Hot  Springs,  Indian 
Wells,  Indio,  La  Quinta,  Palm  Desert. 
Palm  Springs  and  Rancho  Mirage. 

The  Valley's  climate  is  continental 
desert-type  with  hot  summers,  mild 
winters  and  very  little  annual  rainfall. 
Elevation  ranges  from  approximately 
500  feet  above  sea  level  in  the  northern 
part  of  the  Valley  to  about  150  feet 
below  sea  level  near  the  Salton  Sea. 

The  economy  of  the  Valley  is  mixed. 
The  upper  portion  which  includes  the 
area  north  of  Indio  is  used  primarily  for 
resort  and  retirement  activities.  The 
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lower  portion  is  also  urbanized  but  is 
oriented  around  an  agricidtural 
economy  that  extends  south  of  the 
Riverside  County-Imperial  County 
boundary.  Agricultural  commodities 
such  as  citrus  friiit.  dates,  grapes,  etc. 
are  grown  almost  year  round. 

Ctae  of  the  major  sources  of  PM-10  in 
the  Valley  is  locally  generated  fugitive 
dust.  Fugitive  dust  usually  refers  to  the 
dust  put  into  the  atmosphere  by  the 
wind  blowing  over  plowed  fields,  dirt 
roads  or  desert  or  sandy  areas  with  little 
or  no  vegetation.  There  are  also  human 
caused  sources  of  fugitive  dust  that 
include  entrained  road  dust  from  paved 
and  unpaved  roads,  agriculture  and 
construction  activities  and  disturbed 
vacant  land. 

In  addition  to  man-made  sources, 
windblown  dust  frtim  the  desert  also  is 
a  major  contributor  to  PM-10  in  the 
Valley.  High  winds  occur  in  the  area 
because  the  low  elevation  in  part  of  the 
"Valley  provides  a  natiu-al  path  for  the 
movement  of  air  from  the  ocean  into  the 
desert  diuring  the  summer  and  for  the 
passage  of  storms  moving  from  west  to 
east  during  the  winter,  lihese  winds  can 
occasionally  exceed  60  miles  per  hoiu 
and  can  pick  up  large  amounts  of 
natural  desert  soils  which  can  then  be 
transported  over  large  distances. 

C.  Particulate  Matter  and  Health  Effects 

Particulate  matter  with  an 
aerodynamic  diameter  of  less  than  10 
micrometers  (PM-10)  is  the  pollutant 
that  is  the  subject  of  this  action.  The 
NAAQS  are  safety  thresholds  for  certain 
ambient  air  pollutants  set  by  EPA  to 
protect  public  health  and  welfare.  PM- 
10  is  among  the  ambient  air  pollutants 
for  which  EPA  has  established  a  health- 
based  standard.  There  are  two  separate 
NAAQS  for  PM-10,  an  annual  standard 
of  50  micrograms  per  cubic  meter  (^g/ 
ma)  and  a  24-hour  standard  of  150  ^g/ 
mj.'  PM-10  causes  adverse  health 
effects  by  penetrating  deep  in  the  lung, 
aggravating  the  cardiopulmonary 


'  EPA  revised  the  NAAQS  for  particulate  matter 
on  |uly  1. 1987  (52  FR  24672),  replacing  standards 
for  total  suspended  particulates  with  new  standards 
applying  only  to  particulate  matter  up  to  10 
microns  in  diameter  (PM-10).  At  that  time,  EPA 
established  two  PM-10  standards.  The  annual  PM- 
10  standard  is  attained  when  the  expected  annual 
arithmetic  mean  of  the  24-hour  samples  averaged 
over  a  3-year  period  does  not  exceed  SO  micrograms 
per  cubic  meter  (jig/m').  The  24-hour  PM-10 
standard  of  150  )ig/m'  is  attained  if  samples  taken 
for  24-hour  periods  have  no  more  than  one 
expected  exceedance  per  year,  averaged  over  3 
years.  See  40  CFR  50.6  and  40  CFR  pari  SO. 
appendix  K. 

On  July  18,  1997  EPA  reaffirmed  the  annual  PM- 
10  standard  and  slightly  revised  the  24-hour 
standard  (62  FR  38651).  In  the  same  action,  EPA 
also  established  two  new  standards  for  PM,  both 
applying  only  to  particulate  matter  up  to  2.5 
microns  in  diameter  (PM-2.5). 


system.  Children,  the  elderly,  and 
I}eople  with  asthma  and  heart 
conditions  are  the  most  vulnerable. 

D.  Design  and  Classification 

When  the  Clean  Air  Act  Amendments 
(CAAA)  were  enacted  in  1990.  all  areas 
in  the  United  States  that  were 
previously  designated  as  federal 
nonattainment  areas  for  PM-10, 
including  the  Valley,  were  initially 
designated  as  "moderate"  PM-10 
nonattainment.  Once  an  area  is 
designated  nonattainment.  section  188 
of  the  CAA  outlines  the  process  for 
classification  of  the  area  and  establishes 
the  area's  attainment  date. 

EPA  determined  on  January  8, 1993. 
that  the  Valley  coidd  not  practicably 
attain  the  PM-10  NAAQS  by  the 
applicable  attainment  deadline  for 
moderate  areas  which  was  December  31. 
1994,  per  section  188  (c)(1)  of  the  Act, 
and  reclassified  the  area  as  serious  PM- 
10  nonattainment.  See  58  FR  3334.  In 
accordance  with  section  189(b)(2)  of  the 
Act.  the  applicable  deadline  for 
submittal  of  SIPs  for  the  Valley 
addressing  the  requirements  for  serious 
PM-10  nonattainment  areas  in  section 
189(b)  and  (c)  of  the  Act  were: 

(1)  August  8. 1994  (18  months  after 
the  effective  date  of  the  reclassification). 
SIP  to  ensure  the  implementation  of 
BACM  no  later  than  4  years  after 
reclassification; 

(2)  February  8,  1997  (4  years  after  the 
effective  date  of  the  reclassification),  SIP 
to  provide  for  progress  and  expeditious 
attainment. 

The  South  Coast  Air  Quality 
Management  District  (SCAQMD),  which 
has  jurisdiction  over  the  Valley,  adopted 
the  1994  Best  Available  Control 
Measures  (BACM)  SIP  for  the  Valley  on 
July  8, 1994  and  the  California  Air 
Resources  Board  (GARB)  submitted  the 
plan  to  us  on  August  26, 1994.  The  1994 
plan,  in  accordance  with  the  provisions 
of  CAA  section  189(b)(1)(B),  identified 
the  Best  Available  Control  Measures 
(BACM)  that  were  required  for  this 
serious  PM-10  nonattainment  area  and 
committed  to  implementation  of  these 
measures  by  February  8, 1997. 

Subsequent  air  quality  monitoring 
data  indicated  that  there  were  no 
violations  of  the  annual  or  24-hour  PM- 
10  NAAQS  in  the  Valley  for  the  years 
1993-1995.  On  December  13, 1996  the 
SCAQMD  adopted  a  Request  for 
Redesignation  and  a  Maintenance  Plan 
("1996  plan")  and  on  February  5, 1997 
CARB  submitted  the  plan  to  us.  The 
1996  plan  addressed  the  remaining  plan 
provisions  for  serious  PM-10 
nonattainment  areas,  as  specified  in  the 
CAA  sections  188  and  189,  and 
requested  redesignation  to  attainment 


based  on  three  years  of  clean  data. 
However,  before  EPA  acted  on  the  1996 
plan,  the  area  recorded  a  violation  of  the 
annual  PM-10  NAAQS  during  the 
period  from  1999  through  2001  and  was 
therefore  unable  to  meet  its  attainment 
date  of  December  31,  2001. 

On  June  21,  2002  and  September  13, 
2002  the  SCAQMD  adopted  an 
amendment  to  the  1996  Valley  Plan 
("2002  Plan").  The  California  Afr 
Resources  Board  (CARB)  submitted  the 
2002  Plan  to  EPA  on  November  18. 
2002.  The  amendment  contains  four 
revisions:  (1)  It  requests  an  extension  of 
the  attainment  date  to  December  31, 
2006;  (2)  it  demonstrates  attainment  by 
2006;  (3)  it  establishes  motor  vehicle 
emissions  budgets  for  purposes  of 
transportation  conformity  and  (4)  it 
formally  withdraws  the  maintenance 
plan  provisions  and  the  redesignation 
request  contained  in  the  1996  plan.  On 
November  20,  2002,  we  found  that  the 
2002  Plan  met  the  completeness  criteria 
in  40  CFR  part  51,  appendix  V. 

For  the  1996  and  2002  Plans  the 
SCAQMD  and  CARB  satisfied 
applicable  statutory  and  regulatory 
requirements  for  reasonable  public 
notice  and  hearing  prior  to  adoption  of 
both  the  1996  and  2002  Plans,  and  the 
motor  vehicle  budgets.  The  SCAQMD 
conducted  public  workshops,  and 
properly  noticed  the  public  hearings  at 
which  the  Plans  were  adopted.  The  SIP 
submittal  for  the  1996  and  2002  Plans 
includes  proof  of  publication  of  notices 
for  the  public  hearings.  Therefore,  we 
conclude  that  the  1996  and  2002  Plans 
met  the  public  notice  and  involvement 
requirements  of  sections  110(a)(1)  of  the 
CAA. 

Beyond  meeting  the  CAA  public 
notice  and  involvement  requirements, 
the  SCAQMD  and  the  Coachella  Valley 
Association  of  Governments  (CVAG) 
conducted  an  exemplary  program 
involving  the  public  in  the  SIP 
development  process.  A  Valley  Task 
Force  (Task  Force)  was  formed  with  a 
wide  diversity  of  members  including 
mayors  and  city  council  members  of  all 
VaUey  cities,  tribal  chairs  or  co-chairs 
from  dl  local  Indian  tribes,  city 
managers,  representatives  from  the  local 
farm  bureau,  building  industry 
association,  developers,  CALTRANS, 
and  staff  from  the  SCAQMD,  CARB  and 
EPA.  The  Task  Force  operated  through 
sub-committees  to  review  and  comment 
on  SIP  development  and 
implementation  issues.  The  Task  Force 
intends  to  assist  adoption  and 
implementation  of  the  control  measures 
that  it  helped  develop. 
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E.  CAA  Requirements 

Title  I  of  the  CAA  was  substantially 
amended  in  1990  to  establish  new 
planning  requirements  and  attainment 
deadlines  for  the  NAAQS.  The  most 
fundamental  of  these  nonattainment 
area  provisions  applicable  to  the  Valley 
is  the  requirement  that  the  State  submit 
a  SIP  demonstrating  attainment  of  the 
PM-10  NAAQS.  This  demonstration 
must  be  based  upon  enforceable 
measures  to  achieve  emission 
reductions  leading  to  emissions  at  or 
below  the  level  predicted  to  result  in 
attainment  of  the  NAAQS  throughout 
the  nonattainment  area.  The  measures 
must  meet  the  standard  for  Reasonably 
Available  Control  Measures  (RACM) 
and  BACM  and  the  measures  must  be 
implemented  expeditiously  and  ensure 
attainment  no  later  than  the  applicable 
CAA  deadline. 

EPA  has  issued  a  "General  Preamble" 
describing  the  Agency's  preliminary 
views  on  how  EPA  intends  to  act  on 
SEPs  submitted  under  Title  I  of  the  Act. 
See  57  FR  13498  (April  16. 1992).  57  FR 


18070  (April  28. 1992).  EPA  later  issued 
an  Addendiun  to  the  General  Preamble 
providing  guidance  on  SIP  requirements 
for  serious  PM-10  areas.  59  FR  41998 
(August  16. 1994).  The  reader  should 
refer  to  these  documents  for  a  more 
detailed  discussion  of  EPA's 
preliminary  interpretations  of  Title  I 
requirements.  In  this  proposed 
rulemaking  action,  EPA  applies  these 
policies  to  the  Valley  PM-10  SIP 
submittal,  taking  into  consideration  the 
specific  factual  issues  presented. 

Since  the  2002  Plan  requests  an 
extension  of  the  attainment  date  beyond 
the  applicable  deadline  of  December  31, 
2001.  it  is  also  subject  to  the  provisions 
of  CAA  section  188(e)  which  deal  with 
the  requirements  for  extension  of 
attaiiunent  dates  for  serious  PM-10 
nonattaiiunent  areas. 

n.  Evaluation  of  the  SIP  Submittals 

A.  Sepamtjon  of  Rulemaking  Actions  on 
the  Annual  and  24-hour  Standards 

Although,  as  discussed  above,  the  Act 
contains  two  PM-10  NAAQS  (an  annual 


and  a  24-hour  standard)  in  this 
proposed  action  we  are  evaluating  the 
Valley  2002  Plan  only  for  its  compliance 
with  the  requirements  for  attaining  the 
annual  PM-10  standard.^  We  need  not, 
at  this  time,  evaluate  the  plan  for  its 
compliance  with  the  Act's  requirements 
for  the  24-hour  PM-10  standard  because 
the  data  indicate  that  there  were  no 
violations  of  the  24-hour  standard 
during  the  period  1993-2001. ^  We  find 
therefore  that  the  area  is  currently  in 
attainment  for  the  24-hour  PM  standard. 

Although  the  Valley  had  attained  both 
the  annual  and  24-hour  PM-10  NAAQS 
during  the  years  1993-1995.  increased 
construction  acti'ities  in  the  Valley 
during  the  period  1999-2001  caused  a 
violation  of  the  annual  standard  at  the 
area's  two  monitoring  sites  as  shown  in 
Table  1. 


Table  1.— Annual  Arithmetic  Mean  for  PM-10  in  the  Valley,  1999-2001 


Indio  

Palm  Springs 


1999 


55>.7 
28.9 


2000 


51.9 
24.4 


2001 


49.4 
26.7 


Expected  AAM 


51.3 
26.7 


Note:  samples  collected  on  high  wind  days  are  excluded. 


B.  Emissions  Inventory 

CAA  section  172(c)(3)  requires  that 
nonattainment  area  plans  include  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  in  the  nonattainment  area. 

The  inventory  in  the  2002  Plan 
supersedes  the  1996  Plan  inventory  and 
includes  a  2000  base  year  inventory  that 
utilizes  the  1995  inventory  representing 
aimual  average  and  24-hour  emissions. 
Information  on  the  methodology  that 
was  employed  in  developing  estimates 
for  emissions  sources  for  the  1995 
inventory  is  contained  in  Chapter  3  of 
the  1996  Plan. 

In  addition  to  the  2000  base  year 
inventory,  the  2002  Plan  provides  future 
year  inventories  for  2003  and  2006.  The 
emission  reductions  assumed  from 
control  measure  implementation  by 
December  2003  are  included  in  the  2003 
inventory. 


CARB  uses  a  California-specific 
model  known  as  EMFAC  for  the  mobile 
source  component  of  the  emissions 
inventories,  including  the  model  used  to 
calculate  exhaust  and  evaporative 
emissions  from  motor  vehicles  and  the 
contribution  of  mobile  emissions  to  the 
PM-10  inventory.  The  version  of  the 
model  that  was  and  remains  currently 
available  for  use  in  the  1996  and  2002 
Plans  is  known  as  EMFAC  7G,  adopted 
by  CARB  in  1996.  (CARB.  Methodology 
for  Estimating  Emissions  from  On-Road 
Motor  Vehicles.  1996).  EPA  has 
approved  EMFAC  7G  for  use  in 
transportation  plan  and  program 
conformity  analyses  (letter  fatim  David 
Howekamp.  EPA  to  Michael  P.  Kenny. 
CARB.  dated  April  16.  1998). 

CARB  has  recently  prepared  draft 
revisions  to  EMFAC  7G.  which  CARB 
has  committed  to  finalize  and  submit  in 
the  near  futiue.  However,  because 
EMFAC  7G  represented  the  best 


available  emissions  model  at  the  time 
the  plan  was  developed  and  submitted, 
our  approval  of  the  2002  Plan's 
emissions  inventory  and  the  motor 
vehicle  emissions  budgets  derived  bom 
EMFAC  7G  is  warranted  at  this  time. 

Both  SC^QMD  and  CARB  have 
committed  to  submit  within  a  very  short 
period  of  time  a  revised  plan  with 
updated  and  refined  emission 
inventories  and  budgets.  The  agencies 
will  base  the  new  plan  and  budgets  on 
use  of  the  most  current  and  accurate 
emissions  data,  including  the  revised 
version  of  the  EMFAC  model  for  motor 
vehicle  emissions  incorporating  the 
latest  planning  assumptions  on  vehicle 
fleet  and  age  distribution,  and 
incorporating  the  latest  activity  levels. 

In  proposing  to  approve  the  2002  Plan 
based  on  EMFAC  7G.  we  also  find  it 
significant  that  the  motor  vehicle 
exhaust  and  brake  and  tire  wear 
emissions  in  both  the  1996  and  2002 


'The  two  PM-10  standards  are  independent  and 
must  be  addressed  independently  by  states  in  their 
SIPs.  This  independence  was  highlighted  by  the 
Ninth  Qrcuit  Court  of  Appeals  in  Ober  v.  EPA.  84 
F.3d  304  (9th  Qr  1996). 

'There  were  exceedances  of  the  24-hour  PM-10 
standard  during  2000-2001  but  not  in  1999.  Those 


exceedances  were  caused  by  high  wind  events  and 
were  flagged  by  the  SCIAQMD  under  the  provisions 
of  EPA's  Natural  Events  Policy  which  is  discussed 
in  detail  in  Section  lU  of  this  proposed  action.  If 
EPA  concurs  that  data  were  properly  flagged  under 
that  policy,  the  data  are  not  used  for  purposes  of 
determining  attainment  of  the  NAAQS  or  for 
computing  a  design  value  for  the  area.  EPA  has 


received  documentation  from  CARB  justifying  the 
flagging  of  each  of  these  events  under  the  Natural 
Events  Policy  and  concurs  with  CARB's 
justification.  Given  the  flagging  of  all  the  24-hour 
exceedances  during  2000  and  2001.  EPA  concludes 
that  there  was  no  violation  of  the  24-hour  standard 
during  the  period  from  1999-2001. 
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Plan  inventories  constitute  only  about 
3%  of  the  total  emissions, 
demonstrating  that  PM-10  from  motor 
vehicles  (exclusive  of  reentrained  dust 
frt)m  paved  and  impaved  roads)  is  not 
a  significant  contributor  to  the  air 
quality  problem  in  the  Valley.  In 
summary,  we  are  proposing  to  approve 
the  2002  Plan  based  on  EMFAC  7G 
because  it  is  the  only  currently 
approved  model,  CARB  and  SCAQMD 
have  committed  to  revise  the  PM-10 
Plan  based  on  the  updated  version  of 
EMFAC  in  2003,  and  the  overall 
contribution  of  PM-10  frt)m  motor 
vehicles  is  only  about  3%. 

The  transportation  conformity 
implications  of  our  proposed  approval 
are  discussed  later  in  this  document  in 
Section  II  under  Motor  Vehicle 
Emissions  Budgets. 

C  Control  Measures 

1.  Applicable  Requirements 

Because  the  Valley  is  classified  as 
serious  nonattainment  for  PM-10.  the 
nonattainment  plan  for  the  area  must 
include  control  measures  that  reflect  a 
BACM  level  of  control  for  each  source 
category  that  contributes  significantly  to 
a  violation  of  the  annual  NAAQS.  CAA 
section  189(b)(1)(B),'* 

By  analogy  to  Title  I  Part  C  of  the 
Clean  Air  Act  relating  to  Prevention  of 
Significant  Deterioration  (PSD),  EPA 
interprets  BACM  for  serious  PM-10 
areas  as  generally  similar  to  the 
definition  of  Best  Available  Control 
Technology  (BACT)  for  the  PSD 
program.  PM-10  BACM  is  therefore 
defined  as  "the  maximum  degree  of 
emissions  reduction  of  PM-10  and  PM- 
10  precursors  bom  a  source  *  •  * 
which  is  determined  on  a  case  by  case 
basis,  taking  into  account  energy, 
environmental,  and  economic  impacts 
and  other  costs,  to  be  achievable  for 
such  source  through  application  of 
production  processes  and  available 
methods,  systems,  and  techniques  for 
control  of  each  such  pollutant."  General 
Preamble  Addendum,  59  FR  42010 
(August  16,  1994). 

Finally,  the  control  measures  in  the 
serious  area  plan  must  be  sufficient  to 
achieve  expeditious  attainment  by  the 
applicable  date. 


*  When  a  moderate  area  is  reclassified  to  serious, 
the  requirement  to  implement  RACM  in  section 
189(a)(1)(C)  continues  to  apply.  Thus,  a  serious 
area's  PM-10  plan  must  provide  for  the 
implementation  of  RACM  as  expeditiously  as 
practicable  to  the  extent  that  the  RACM 
requirements  have  not  been  satisfied  in  the  area's 
moderate  plan.  We  are  not  making  an  independent 
assessment  of  the  Plan's  control  measures  against 
the  RACM  and  RACT  requirements  since  the  plan 
will  meet  RACM  and  RACT  requirements  if  it  is 
found  to  meet  the  BACM  requirement. 


2.  Identification  of  Significant  Source 
Categories 

The  1996  Plan  (Tables  4-1  and  4-2) 
used  receptor  modeling  to  identify  the 
emission  sources  that  contribute  to  the 
PM-10  air  quality  at  specific  receptor 
sites.  The  receptor  model  used  is  the 
Chemical  Mass  Balance  (CMB)  Model. 
This  method  matches  the  measured 
chemical  components  of  the  PM-IG 
samples  with  knoMm  chemical  profiles 
of  individual  sources  of  PM-10 
particles.  The  results  of  this  model  are 
shown  in  Table  4-1  of  the  1996  Plan 
"Aimual  Average  Source  Contributions 
for  the  Coachella  Valley." 

Future  year  PM-10  concentrations 
were  estimated  using  a  linear  rollback 
approach  for  each  primary  source.  In  the 
linear  rollback  approach,  it  is  presumed 
that  future  year  PM-10  contributions 
from  each  source  category  are  a  linear 
function  of  emission  rates  for  each 
source  category.  Table  4-3  in  the  1996 
Plan  provides  base  year  and  future 
ambient  PM-10  concentrations. 

From  these  evaluations,  the  1996  Plan 
identified  significant  sources  and  a 
determination  of  which  categories  have 
"significant"  impacts  on  PM-10 
concentrations.  The  significant  sources 
identified  include  backgroimd, 
transport,  mobile,  fugitive  dust 
(including  construction,  paved  roads, 
unpaved  roads,  agriculture, 
windblown),  and  vegetative  burning. 

We  propose  to  find  that  the  2002  Plan 
has  not  excluded  any  source  categories 
that  should  be  considered  significant 
from  its  list  of  significant  source 
categories.  The  2002  Plan  presents 
acceptable  modeling  to  evaluate  the 
impact  of  various  PM-10  sources  and 
source  categories  on  PM-10  levels. 

The  2000  inventory  in  the  2002  Plan 
indicates  that  emissions  from  industrial 
point  sources  were  insignificant — 0.29 
tons  per  day  out  of  a  total  of  54.44  tons 
per  day  bom  all  sources.  Therefore, 
based  on  thefr  negligible  impact  on 
ambient  PM-10  levels,  we  propose  to 
determine  that  major  sources  of  PM-10 
precursors  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  the  annual  standard  in  the 
Valley. 

3.  Description  of  Control  Measures 

(a)  BACM:  Existing  Controls 

In  the  1994  plan  (Chapter  4)  and  the 
1996  plan  (Chapter  1),  the  SCAQMD  has 
provided  extensive  documentation  on 
both  the  control  measures  included  in 
the  plan  and  those  rejected.  The 
documentation  quantifies  the  costs  of 
implementation,  discusses  the 
technological  feasibility  of  control 
options,  explains  the  schedule  for 


expeditious  implementation  and 
examines  other  factors  as  part  of  a 
comprehensive  justification  of  the 
measures  as  reflecting  BACM, 
Implementation  of  BACM  in  the  Valley 
has  been  carried  out  through  dust 
control  ordinances  of  the  local 
jurisdictions  in  Valley,  and  with  AQMD 
Rules  403  and  403.1  serving  as  backstop 
regulations  for  the  Valley's  construction 
activity  emissions. 

The  local  ordinances  developed  by 
Riverside  County,  Cathedral  City, 
Coachella,  Desert  Hot  Springs,  Indian 
Wells,  Indio,  La  Quinta,  Palm  Desert. 
Palm  Springs  and  Rancho  Mirage  are 
based  on  a  model  fugitive  dust  control 
ordinance  developed  by  CVAG.  local 
governments,  and  the  SCAQMD,  The 
ordinances  typically  require;  (1)  Dust 
control  plans  for  each  construction 
project  needing  a  grading  permit;  (2) 
plans  to  pave  or  chemically  treat 
unpaved  surfaces  if  daily  vehicle  trips 
exceed  150;  (3)  imposition  of  15  mph 
speed  limits  for  unpaved  surfaces  if 
daily  vehicle  trips  do  not  exceed  150; 
(4)  paving  or  chemical  treatment  of 
unpaved  parking  lots;  and  (5)  actions  to 
discourage  use  of  unimproved  property 
by  off-highway  vehicles, 

SCAQMD  Rule  403.  Fugitive  Dust, 
helps  to  establish  performance  criteria 
for  the  local  dust  ordinances  and  also 
serves  as  a  backstop  rule  for  the  Valley. 
The  Rule  establishes  reasonably 
available  and  best  available  fugitive  dust 
control  measures  to  reduce  fugitive  dust 
emissions  associated  with  agricultural 
operations,  construction/demolition 
activities  (including  grading, 
excavation,  loading,  crushing,  cutting, 
planing,  shaping  or  ground  breaking), 
earth-moving  activities,  track  out  of  bulk 
material  onto  public  paved  roadways, 
and  open  storage  piles  or  disturbed 
surface  areas. 

The  Rule  403  Handbook  allows 
producers  to  be  exempted  from  Rule  403 
requirements  if  they  implement  a 
specified  nimiber  of  conservation 
practices  listed  for  the  particular 
operation.  The  handbook  includes 
conservation  practices  for  active 
operations,  inactive  operations,  farm 
yard  areas,  track-out.  unpaved  roads, 
and  storage  piles.  EPA  approved  the 
handbook  into  the  SIP  because 
implementation  of  the  conservation 
practices  should  achieve  the  emission 
reductions  that  would  otherwise  be 
accomplished  through  compliance  with 
the  general  provisions  of  Rule  403.  (65  . 
FR  8057.  February  17.  2000). 

SCAQMD  Rule  403,1.  Wind 
Entrainment  of  Fugitive  Dust, 
establishes  dust  control  requirements\^ 
under  high  wind  conditions  in  the 
Valley,  llie  Rule  consists  of  additional 


77208  Federal  Register /Vol.  67.  No.  242  /  Tuesday.  December  17.  2002  /  Proposed  Rules 


fugitive  dust  measures  for  agriculture, 
abandoned  disturbed  surface  areas,  and 
bulk  material  deposits  entrained  by  high 
winds  within  the  Valley.  EPA  also 
approved  the  sections  of  Rule  403.1 
Implementation  Handbook  including 
the  chapters  on  "Wind  Monitoring"  and 
"Storage  Piles".^ 

Clean  Streets  Management  Program: 
In  order  to  assure  implementation  of  the 
control  measures  that  had  been  enacted 
for  entrained  road  dust,  which  is  one  of 
the  larger  source  categories  in  the 
Valley,  CVAG  has  worked  to  secure 
funding  for  a  Clean  Streets  Management 
Program  through  the  allocation  of 
Congestion  Mitigation  and  Air  Quality 
(CMAQ)  funds  which  now  falls  under 
the  Transportation  Efficiency  Act  for  the 
21st  Century  (TEA-21).  Under  the  Clean 
Streets  Management  Program,  local 
jurisdictions  submit  proposals  to  CVAG 
requesting  funding  for  implementation 
of  clean  streets  management  practices, 
i.e..  stabilization  of  unpaved  shoulders, 
installation  of  wind  breaks,  etc.  CVAG 
has  provided  technical  assistance  to  the 
local  jurisdictions  to  identify  cost 


effective  eligible  projects  for  CMAQ 
funding. 

(b)  Most  Stringent  Measures  (MSM) 

One  of  the  requirements  for  an 
extension  of  attainment  date,  which  the 
Valley  has  requested  (see  section  11  G) 
is  that  "the  State  demonstrates  to  the 
satisfaction  of  the  Administrator  that  the 
plan  for  that  area  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  any  State  or 
are  achieved  in  practice  in  any  State, 
and  can  feasibly  be  implemented  in  the 
area."  (CAA  section  188(e)). 

Chapter  4  of  the  2002  Plan  contains  a 
description  of  the  SCAQMD's  MSM 
analysis.  That  analysis  compares  the 
provisions  in  the  Valley's  local  dust 
control  ordinances  and  applicable 
SCAQMD  Rules  403  and  403.1  to 
regulations  from  Maricopa  County 
(Arizona),  Clark  County  (Nevada)  the 
San  Joaquin  Valley  (California)  and  the 
South  Coast  Air  Basin  (California). 
These  areas  were  selected  because  of 
similar  geographic  conditions  (arid 
climates)  as  the  Valley  and  because  of 
recent  planning/rule  development 
efforts  in  these  regions.  MSM  analyses 


were  provided  for  each  fugitive  dust 
category,  including  construction 
activities,  disturbed  vacant  lands, 
unpaved  roads/parking  lots,  paved  road 
dust  and  agricultural  activities.  (See 
sections  4.1, 4.2, 4.3,  4.4  and  4.5  of  the 
2002  Plan.) 

The  upgraded  control  measures  that 
resulted  from  the  Valley  MSM  analysis 
are  categorized  as  Construction  (CV 
BCM  1),  Disturbed  Lands  (CV  BCM  2). 
Unpaved  Roads  and  Unpaved  Parking 
Lots  (CV  BACM  3),  Paved  Roads  (CV 
BACM  4).  and  Agriculture  (CV  BCM  5). 
The  implementing  agencies  are  either 
the  local  jurisdictions  or  the  SCAQMD 
or,  in  the  instances  of  Construction  and 
Paved  Roads,  both  parties. 

Chapter  5  of  the  2002  Plan  provides 
the  control  strategy  that  has  been 
developed  by  the  SCAQMD  based  on 
their  MSM  analysis.  Table  2  below 
summarizes  Tables  5-1  and  5—2 
contained  in  the  2002  Plan  which 
provide  information  on  the  adoption 
and  implementation  schedules  for  the 
MSMs,  the  implementing  agencies  and 
the  estimated  tonnage  per  day  reduction 
for  each  of  these  control  measiu^s. 


Table  2.— MSM  Adoption  and  Implementation  Schedules,  and  Projected  Emission  Reductions  for  the  Valley 


Control  measure 

Source  category 

Implementing  agency 

Adoption  schedule 

Implementation 
schedule 

Estimated  emission 
reductions  2006 

CV 

rv 

BACM  1  

BACM  2 

Construction 

Disturbed  Lands 

Unpaved  Roads  and 
lots. 

Paved  Roads  

Local  JurisdictKXis  .... 

AQMD  

Local  Jurisdictions  .... 
Local  Junsdictions  .... 

Local  Jurisdictions  .... 

AQMD  

AQMD  

Prior  to  10/1/03  

Prior  to  1/1A)4  

Aoma 

10/03  

ia«3 

01A)4  

Begin  no  later  than 

10/1/03. 
Begin  no  later  ttian 

1/04. 
Begin  no  later  than 

^oma. 

Begin  no  later  than 
10/1/03,  phased 
implementation. 

Begin  no  later  than 
10/1/03. 

Begin  no  later  than 
1/04. 

Begin  no  later  than 
1/04. 

2.0  tons/day. 
TBD  After  Sunwy. 

rv 

BACM  3  

0.71  tons/day. 

rv 

BACM  4           

0.57  tons/day. 

BCM  9 

Agriculture 

CV 

01/04  

0.02  tons/day. 

T/^ISkl  Dr#\AA/*tAX  Pnrue. 

3.3  tons/day. 

SI 

on  Reductions. 

3.  Implementation  of  Control  Measures 

The  SCAQMD  commits  to  meet  the 
adoption  dates,  implementation  dates, 
and  emission  reduction  targets,  unless  a 
measure,  in  whole  or  in  part,  is 
determined  to  be  infeasible.  Should  that 
be  the  case,  the  SCAQMD  commits  to 
achieve  equivalent  reductions  on  the 
same  schedule  through  substitute 


'  EPA  originally  approved  a  version  of  Rule  403 
into  the  SIP  on  June  14.  1978.  The  SCAQMD 
subsequently  revised  the  rule  in  1992.  1993  and 
February  14^  1997.  On  August  11. 1998  (63  FR 
42786)  EPA  proposed  granting  limited  approval  and 


controls.  If  the  SCAQMD  determines 
that  a  control  measure  is  infeasible, 
SCAQMD  staff  would  document  the 
infeasibility  of  the  control  measure 
provision  and  propose  a  replacement 
provision  or  contingency  measure  (if 
necessary)  to  achieve  equivalent 
emissions  reductions.  Significant 
changes  to  a  control  measure  would 


limited  disapproval  of  Rule  403  as  amended  on 
February  14.  1997  because  it  did  not  fully  meet  the 
CAA  provisions  regarding  plan  submissions  and 
requirements  for  nonattainment  areas.  EPA  gave 
final  limited  approval  and  disapproval  of  Rule  403 


need  to  be  documented  in  a  SIP  revision 
and  would  be  subject  to  EPA  review  and 
approval.  The  plan  cites  the  feasibility 
criteria  as:  (1)  Cost  feasibility,  namely 
that  a  control  measure  is  considered 
cost  feasible  if  the  cost-effectiveness  is 
less  than  $5,300  per  ton  of  PM-10 
reduced  on  an  annual  basis,  and  (2) 


on  December  9. 1998  (63  FR  67784).  Following 
another  amendment  that  was  submitted  by  the 
SCAQMD  as  a  SIP  revision  on  May  13.  1999.  EPA 
granted  full  approval  of  the  Rule  on  February  17, 
2000  (65  FR  80S7). 
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technological  feasibility,  namely  that  a 
control  measure  is  considered 
technically  feasible  if  the  following 
conditions  are  satisfied:  the  control 
technology  is  currently  available  and 
the  control  efficiency  is  at  least  10%. 

4.  Proposed  Action  on  Control  Measures 

We  conclude  that  the  2002  Plan 
I    demonstrates  that  the  control  measures 
for  each  significant  source  category  are 
consistent  with  the  BACM  requirement 
in  terms  of  the  timing,  degree,  and 
extent  of  the  control  program  and  reflect 
current  MSM. 

We  therefore  propose  to  approve  the 
control  measures  under  CAA  section 
110(k)(3),  as  meeting  the  requirements 
of  CAA  sections  110(a),  188(e)  and 
189(b)(1)(B).  We  are  proposing  to 
approve  each  of  the  control  measure 
conunitments  to  adopt  and  implement 
rules  and  ordinances  by  specified  dates 
and  to  achieve  particular  emission 
reductions  by  milestone  years.  We  are 
also  proposing  to  approve  the 
commitment  made  by  the  SCAQMD 
Board  directing  the  Executive  Officer  to 
update  the  2002  Plan,  including 
emissions  budgets  in  2003,  using  the 
latest  approved  motor  vehicle  emissions 
model  and  planning  assimiptions. 

D.  Contingency  Measure 

The  CAA  (section  1 72(c)(9))  requires 
that  the  SIP  include  contingency 
measures  to  be  implemented  if  the  area 
fails  to  meet  progress  requirements  or  to 
attain  the  NAAQS  by  the  applicable 
deadline.  Implementation  of  these 
contingency  measures  is  automatic,  and 
requires  no  further  action  by  the 
SCAQMD  or  any  other  agency. 

The  contingency  measure  identified 
in  the  2002  Plan,  CVCTY  3,  is  the 
requirement  to  reduce  emissions  from 
turf  overseeding  activities  on  Golf 
Courses/Turf  Areas.  Turf  overseeding 
generates  fugitive  dust  through  the 
raking  process  and  thatch  removal  when 
summer  grass  is  replaced  with  winter 
rye  grasses.  According  to  the  SCAQMD, 
following  a  series  of  studies,  new 
methods  were  developed  to  remove  the 
summer  grass  resulting  in  fugitive  dust 
emission  reduction.  The  SCAQMD  staff 
believes  the  control  measure  is  currently 
being  adopted  voluntarily  by  local  golf 
courses,  but  in  the  event  of  failure  of 
Reasonable  Further  Progress  (RFP)  or 
nonattainment  by  the  year  2006  or  if 
voluntary  compliance  drops,  SCAQMD 
would  propose  to  implement  the 
measure  with  a  SCAQMD  rule  or  rule 
amendment. 

EPA  concludes  that  the  2002  Plan 
satisfies  the  contingency  requirements, 
and  proposes  to  approve  the  2002  Plan's 


contingency  provisions  imder  section 
172(c)(9). 

E.  Reasonable  Further  Progress  and 
Milestones 

The  2002  Plan  must  also  include 
quantitative  milestones  which  are  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  to  attainment,  and  show 
Reasonable  Fiulher  Progress  (RFP) 
toward  attainment  by  the  applicable 
attainment  deadline.  CAA  section 
189(c). 

Table  3-4  in  the  2002  Plan,  "2002 
PM-10  Emission  Inventory  by  Major 
Source  Category"  shows  that  the  total 
tpd  emissions  from  all  soiuces  for  2000 
year  was  54.44.  Table  E-1  contained  in 
Appendix  E  of  the  Plan  provides  a 
baseline  inventory  for  2003  which  was 
selected  by  the  SCAQMD  as  the 
milestone  year  and  shows  that 
emissions  reductions  resulting  from  the 
adoption  and  implementation  of  CV 
BCM-1  "Construction  and  Earth 
Movement  Activities,"  would  amount  to 
a  total  of  0.96  tpd,  reducing  the  total 
amount  of  emissions  from  all  sources  in 
2003  to  54.08  tpd,  which  represents 
remaining  emissions  by  the  end  of  2003. 
assuming  a  50%  combined  ordinance/ 
rule  penetration.  The  reduction  in  total 
tpd  emissions  from  2002  to  2003 
demonstrates  reasonable  progress 
toward  the  attainment  level  projected 
for  2006. 

The  SCAQMD  made  a  commitment  in 
resolutions  accompanying  the  2002  Plan 
to  update  the  plan,  including  emissions 
budgets  in  2003,  using  the  latest 
approved  version  of  EMFAC  and  the 
latest  approved  planning  assumptions.^ 
In  addition,  CARB's  Executive  Order  G- 
125-391.  accompanying  the  submittal  of 
the  2002  Plan,  stated  that  CARB,  "upon 
the  timely  submission  by  the  District  of 
an  approvable  revision  to  the  2002 


"Resolution  No.  02-21  adopted  by  the  SCAQMD 
Board  lune  21,  2002: 

BE  IT  FURTHER  RESOLVED,  that  the  South 
Coast  Air  Quality  Management  District  Governing 
Board  directs  the  Executive  Officer  to  update  the 
2002  CVSIP,  including  emissions  budgets  in  2003, 
using  the  latest  approved  motor  vehicle  emissions 
model  and  planning  assumptions;  and 

BE  IT  FURTHER  RESOLVED,  that  the  South 
Coast  Air  Quality  Management  District  Governing 
Board  requests  that  the  U.S.  EPA  approve  the 
District's  commitment  to  forward  to  the  CARB  for 
review  and  submittal  to  the  U.S.  EPA  as  a  revision 
to  the  State  Implement  Plan  by  2003  the  update  to 
the  PM-10  emissions  inventory  portion  of  the  2002 
CVSIP,  including  revised  emission  budgets  using 
the  latest  approved  motor  vehicle  emissions  model 
and  planning  assumptions;  and 

BE  IT  FURTHER  RESOLVED,  that  the  Soutji 
Coast  Air  Quality  Management  District  requests  that 
the  U.S.  EPA  approve  the  emissions  budgets  based 
on  the  2002  CVSIP  for  use  only  until  the  U.S.  EPA 
finds  adequate  the  revised  budgets  for  the  same 
years  submitted  as  part  of  the  2003  revision  to  the 
2002  CVSIP. 


Coachella  Valley  PM-10  State 
Implementation  Plan  and  2002 
Coachella  Valley  PM-10  State 
Implementation  Plan  Addendum,  shall 
process  such  revision  and  submit  it  to 
the  U.S.  EPA  in  2003." 

We  find  that  the  assumptions 
regarding  the  control  measures  are 
reasonable.  Therefore  we  propose  to 
find  that  the  2002  Plan  meets  the 
provisions  of  CAA  section  189(c) 
requiring  quantitative  milestones 
showing  RFP  toward  attainment  by  the 
attainment  date  of  2006. 

F.  Attainment  Demonstration 

The  SIP  must  provide  a  detailed 
demonstration  (including  air  quality 
modeling)  that  the  specified  control 
strategy  will  reduce  PM-10  emissions  so 
that  the  standards  will  be  attained  as 
soon  as  practicable  but  no  later  than 
December  31,  2006,  assuming  final  EPA 
approval  of  the  attainment  deadline 
extension.  CAA  section  189(b)(1)(A). 
EPA  considers  the  area  to  be  in 
attainment  of  the  NAAQS  if  24-hour 
concentrations  are  150  Hg/m3  or  less 
and  the  annual  arithmetic  mean  is  50 
|Xg/m3  or  less. 

The  attainment  demonstration  in  the 
2002  Plan  analyzes  both  the  24-hour 
and  aimual  NAAQS,  but  since  the 
Valley  has  not  violated  the  24-hour 
standard  during  the  period  fit)m  1993 — 
2001,  our  review  is  limited  to  the 
annual  standard. 

A  modeled  attainment  demonstration 
for  the  PM-10  annual  standard  should 
first  estimate  the  temporal  and  spatial 
distribution  of  PM-10  and  PM-10 
precursor  emissions  reductions  that 
result  firom  the  adopted  control 
measures  by  the  attainment  date.  It 
should  then  simulate  the  ambient  air 
concentration  of  the  remaining 
emissions  in  an  air  quality  model  and 
show  that  all  locations  within  the 
nonattainment  area  have  nnnnal  average 
PM-10  concentrations  at  or  below  the 
level  of  the  annual  PM-10  standard  of 
50  ^g/m3.  See  "Guidelines  on  Air 
Quality  Models,"  40  CFR  part  52, 
appendix  W,  §  7.2.2  and  "PM-10  SIP 
Development  Guideline",  EPA-450/ 
286-001,  June  1987. 

The  attainment  demonstration  in  the 
2002  Plan  relies  on  control  measures 
that  either  are  approved  or  have  been 
proposed  for  approval  and  meet  our  SIP 
enforceability  criteria.  The  emissions 
estimates  credited  to  these  control 
measures  in  the  attainment 
demonstration  are  reasonable  and  the 
measures  are  being  implemented  on  a 
schedule  that  is  as  expeditious  as 
practicable  and  will  result  in  attainment 
by  the  earliest  practicable  date. 
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A  complete  description  of  the 
modeling  for  the  Valley  is  found  in  the 
1996  Plan  (Chapter  4).  In  summary, 
modeling  was  based  on  the  following: 

The  SCAQMD  determined  primary 
PM-10  source  apportionment  by  a 
combination  of  receptor  models.  Source 
apportionment  information,  which  was 
used  in  the  1994  and  the  1996  Plan  was 
determined  through  receptor  modeling 
known  as  the  Chemical  Mass  Balance 
(CMB)  model  which  is  a  USEPA 
approved  method  that  matches  the 
measured  chemical  components  of  the 
PM-10  samples  with  known  chemical 
profiles  of  individual  sources  of  PM-10 
particles. 


Since  secondary  particles  in  the 
Valley  represent  a  small  component  of 
the  PM-10  problem  and  are  transported 
from  the  South  Coast  Air  Basin  and 
since  the  limited  number  of  major 
sources  in  the  Valley  are  already 
regulated  for  NOx,  SOx  and  VOC 
emissions  under  existing  SCAQMD 
rules,  the  SCAQMD  did  not  model 
secondary  PM-10  generated  within  the 
Valley.  However,  the  impact  of 
transported  secondary  particulates  into 
the  Coachella  Valley  from  the  South 
Coast  Air  Basin  was  projected  using 
UAM/LC  (Urban  Airshed  Model/Linear 
Chemistry). 


The  modeling  attainment 
demonstration  for  future  years  in  the 
2002  Plan  utilized  a  linear  rollback 
approach  for  each  primary  source 
category.  , 

Based  on  this  modeling,  the  2002  Plan 
(Tables  6-2  and  6-3)  compares  the 
aiuiual  and  24  hour  PM  design  values 
for  the  years  2003  and  2006.  The  table 
provides  information  on  2006 
concentrations  both  for  the  baseline  and 
control  scenarios  as  shown  in  Table  3 
below.  This  modeling  demonstrates 
attainment  of  the  annual  average  PM  10 
standard  by  the  year  2006  and 
continued  attainment  of  the  24-hour 
standard  in  2006. 


Table  3.— 2003  and  2006  Modeled  PM-10  Concentrations  (\ig/m^)  in  the  Valley 


Source 


Background  

Transport 

Mobile 

Fugitive  Dust: 

Construction 

Paved  Roads  ... 

Unpaved  Roads 

Agriculture 

Windblown  

Veg.  Burning  .... 

Others  

Totals  


2003  baseline 
annual 


3.0 
5.9 
1.1 

4.5 
4.5 
3.2 
0.6 
18.3 
5.5 
3.8 


50.4 


2003  baseline 
24-tiour 


3.0 

14.1 

3.3 

16.6 

16.2 

11.6 

2.1 

66.7 

9.7 

3.1 


133.0 


2006  baseline 
annual 


3.0 
5.9 
1.1 

4.7 
4.6 
3.2 
0.5 
18.3 
5.2 
4.0 


50.6 


2006  baseline  > 
24-hour 


3.0 

14.1 

3.2 

17.1 

16.9 

11.6 

2.0 

66.7 

9.2 

3.3 


147.0 


2006  annual 
with  more  con- 
trols 


3.0 
5.8 
1.1 

4.2 
3.7 
2.8 
0.5 
18.3 
5.2 
4.0 


48.6 


2006  24-hour 

with  more  con- 

trois 


3.0 

14.1 

3.2 

15.4 

13.3 

10.0 

1.9 

66.7 
9.2 
3.3 


140.1 


In  contrast  to  other  pollutants,  we 
have  not  issued  detailed  modeling 
gmdelines  for  PM-10,  nor  have  we 
established  minimum  performance 
requirements  for  PM-10  modeling.  We 
have  reviewed  the  SCAQMD's  modeling 
approaches  for  both  primary  PM-10  and 
secondary  PM-10,  using  both  receptor 
modeling  and  dispersion  modeling.  We 
believe  that  the  modeling  in  the  1996 
and  2002  Plans  provides  a  reasonable 
basis  for  linking  emissions  with  air 
quality,  for  identifying  an  appropriate 
control  strategy,  and  for  determining 
whether  the  strategy  delivers  attainment 
for  the  24-hour  and  annual  PM-10 
NAAQS. 

The  SCAQMD's  modeling  shows  that 
the  level  of  emissions  after 
implementation  of  the  proposed  set  of 
control  strategies  would  result  in 
ambient  concentrations  within  the 
Valley  in  2006  consistent  with 
attaiiunent  of  annual  and  24-hour  PM- 
10  NAAQS.  We  therefore  conclude  that 
the  air  quality  modeling  and  attainment 
demonstration  contained  in  Chapter  6  of 
the  2002  Plan  are  consistent  with 
existing  EPA  guidance,  and  we  propose 
to  approve  the  attainment 


demonstration  under  CAA  section 
189(b)(1)(A). 

G.  Extension  of  Attainment  Deadline 

CAA  section  188(e)  allows  states  to 
apply  for  up  to  a  5-year  extension  of  the 
serious  area  attainment  deadline  of 
December  31,  2001.  hi  order  to  obtain 
the  extension,  there  must  be  a  showing 
that:  (1)  Attainment  by  2001  would  be 
impracticable;  (2)  the  state  complied 
with  all  requirements  and  commitments 
pertaining  to  the  area  in  the 
implementation  plan  for  the  area;  and 
(3)  the  state  demonstrates  that  the  plan 
for  the  area  includes  the  most  stringent 
measures  (MSM)  that  are  included  in 
the  SIP  of  any  state  or  are  achieved  in 
practice  in  any  state,  and  can  feasiblely 
be  implemented  in  the  area. 

As  discussed  in  section  11  C  above,  we 
propose  to  conclude  that  the  2002  Plan 
includes  BACM  and  MSM  for  each 
significant  source  category,  and  that  the 
implementation  schedule  for  each 
control  measure  is  as  expeditious  as 
practicable.  Using  UAM/LC  and 
chemical  mass  balance  modeling 
techniques  discussed  above  in  section  11 
F,  the  SCAQMD  calculated  the  annual 
arithmetic  mean  for  PM— 10  based  on 


1999-2001  data  for  the  two  sampling 
sites  in  the  area  at  Palm  Springs  and 
Indio.  That  data  showed  that  the  Palm 
Springs  site  had  an  expected  annual 
arithmetic  mean  of  26.7  jig/m^  while  the 
Indio  site  with  an  expected  annual 
arithmetic  mean  of  51.6  ng/m-^  exceeded 
the  annual  standard.  Table  E-2  of 
Appendix  E  of  the  2002  Plan  shows  that 
by  the  end  of  2003  the  average  tons  per 
day  would  be  54.08.  Table  3-7  of  the 
2002  Plan  shows  that  in  2006  with  all 
the  SIP  controls  in  place  the  tons  per 
day  emitted  would  be  51.11.  The  2003 
data  are  above  the  carrying  capacity 
and,  based  on  this,  we  therefore 
conclude  that  2006,  the  requested 
extension  date,  is  the  most  expeditious 
date  that  the  Valley  can  attain  the 
standard. 

We  fiad  that  the  SCAQMD  has  met 
the  CAA  pro^ilsions  relating  to 
attainment  date  extensions,  and  we 
propose  to  grant,  under  CAA  section 
188(e).  a  5-year  attainment  date 
extension  to  December  31,  2006. 

H.  Review  of  Natural  Events  Action  Plan 

Section  188(f)  of  the  CAA  provides 
that  the  Administrator  may,  on  a  case- 
by-case  basis,  waive  any  requirement 
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applicable  to  any  serious  area  under 
subpart  4  where  the  Administrator 
determines  that  anthropogenic  sources 
of  PM-10  do  not  contribute  significantly 
to  the  violation  of  the  PM-10  standard 
in  the  area.  In  May  of  1996  EPA  issued 
a  Natural  Events  Policy  (Policy)  that  was 
intended  to  provide  guidance  to  air 
districts  regarding  the  exclusion  of 
ambient  air  quality  data  affected  by 
extraordinary  natural  events  such  as 
volcanic  and  seismic  activity,  wildland 
fires  and  high  winds. 

In  order  to  qualify  for  the  exclusion  of 
ambient  air  quality  data,  the  Policy 
requires  the  adoption  of  a  Natural 
Events  Action  Plan  (NEAP)  to  minimize 
emissions  and  to  protect  public  health. 
The  Policy  requires  that  the  NEAP  (1) 
establish  public  notification  and 
education  programs,  (2)  minimize 
public  exposures  to  high  concentrations 
of  PM-10  due  to  future  natural  events, 
(3)  abate  or  minimize  appropriate 
contributing  controllable  sources  of 
PM-10,  (4)  identify,  study  and 
implement  practical  mitigating 
measures  as  necessary,  (5)  periodically 
reevaluate  the  conditions  causing 
violations  of  the  PM-10  NAAQS  in  the 
area  and  the  state  of  implementation  of 
the  NEAP  and  the  adequacy  of  the 
actions  being  implemented,  (6) 
document  natural  events,  and  (7) 
develop  the  NEAP  in  conjunction  with 
the  stakeholders  affected  by  the  plan. 

In  accordance  with  the  requirements 
of  the  Policy,  the  SCAQMD  included  a 
NEAP  in  the  1996  Plan  and  submitted 
a  revised  version  in  the  2002  Plan. 
Although  EPA  does  not  require  that  a 
NEAP  be  submitted  as  part  of  a  SIP  the 
Policy  states  that  final  plans  should  be 
submitted  to  EPA  for  review  and 
comment. 

The  revised  NEAP  describes  the  status 
of  the  commitments  made  in  the  1996 
NEAP,  all  of  which  were  fully 
implemented  with  the  exception  of  the 
element  "Evaluation  and 
implementation  of  practical  mitigation 
measures,"  which  was  partially 
implemented  by  an  initial  blowsand 
study.  Phase  2  of  that  study  has  not 
been  initiated  to  date  owing  to  funding 
constraints. 

We  find  that  the  NEAP  in  the  2002 
Plan  meets  the  requirements  of  the 
Agency's  Natural  Events  Policy.  Further, 
we  would  like  to  commend  the  staff  of 
the  SCAQMD  and  the  CVAG  on  the 
scope  of  the  plan  and  the  wide 
cooperation  and  expertise  that  has  been 
involved  in  its  implementation. 

/.  Motor  Vehicle  Emissions  Budgets 

Rate  of  progress  and  attainment 
demonstration  submittals  must  specify 
the  maximum  amount  of  transportation- 


related  motor  vehicle  emissions  allowed 
in  each  milestone  year  and  the 
attaiiunent  year  and  demonstrate  these 
emissions  levels,  when  considered  with 
emissions  from  all  other  sources,  are 
consistent  with  RFP  and  attainment.  In 
order  for  us  to  find  these  emissions 
levels  or  "budgets"  adequate  and 
approvable,  the  submittal  must  meet  the 
conformity  adequacy  provisions  of  40 
CFR  93.118(e)(4)  and  be  approvable 
imder  all  pertinent  SIP  requirements. 

The  buagets  defined  by  this  and  other 
plans,  when  they  are  approved  into  the 
SIP  or,  in  some  cases,  when  they  are 
found  to  be  adequate,  are  then  used  to 
determine  the  conformity  of 
transportation  plans,  programs,  and 
projects  to  the  SIP,  as  described  by  CAA 
section  176(c)(3)(A).  For  more  detail  on 
this  part  of  the  conformity  requirements, 
see  40  CFR  93.118.  For  transportation 
conformity  purposes,  the  cap  on 
emissions  of  transportation-related  PM- 
10  precursors  is  known  as  the  motor 
vehicle  emissions  budget.  The  budget 
must  reflect  all  of  the  motor  vehicle 
control  measures  contained  in  the 
attaiiunent  demonstration  (40  CFR 
93.118()(4)(v)),  and  must  include  PM-10 
and  PM-10  precursor  emissions  from 
the  following  sources:  motor  vehicles, 
reentrained  dust  from  traffic  on  paved 
and  unpaved  roads,  and  emissions 
during  construction  of  highway  and  rail 
projects. 

A  motor  vehicle  budget  for  the  Valley 
for  the  attainment  year  2006  is 
presented  in  Table  3-8  of  the  2002  Plan 
and  the  budget  for  milestone  year  2003 
is  presented  in  appendix  E,  Table  E-3. 
Both  budgets  appear  below  in  Table  4. 

Table  4.— 2003  and  2006  Motor 
Vehicle  Emission  Budgets  for 
Transportation  Conformity  for 
THE  Valley 

[PM-10  tons/day] 


2003^ 

2006 

Motor  Vehicles 

1.04 

7.04 

5.44 
0.06 

098 

Reentrained  paved 
road  dust 

6  27 

Reentrained  unpaved 
road  dust 

4  72 

Road  Construction  .... 

0.06 

Total 

13.58 

12.03 

^  Presents  remaining  emissions  at  the  er>d 
of  the  year  2003  with  implementation  of  CV 
BCM-1  and  50%  combined  ordinance/rule 
penetration  by  that  time. 

As  discussed  above  in  section  n.B, 
Emissions  Inventory,  the  motor  vehicle 
emissions  portion  of  this  budget  (the 
evaporative  and  tailpipe  emissions)  was 
developed  using  the  EMFAC  7G  motor 
vehicle  emissions  factors. 


We  propose  to  approve  the  motor 
vehicle  emission  budget  contained  in 
the  2002  Plan  as  consistent  with  the 
adequacy  criteria  of  40  CFR  93.118(e)(4), 
including  consistency  with  the  baseline 
emission  inventory,  and  the  reductions 
needed  for  continued  attainment  of  the 
standard  after  the  attainment  deadline. 

As  discussed  in  section  II. B,  CARB  is 
finalizing  a  revised  version  of  EMFAC, 
and  both  CARB  and  SCAQMD  have 
committed  to  adopt  and  submit  a 
comprehensive  revision  to  the  PM-10 
plan  in  2003,  using  the  new  EMFAC, 
incorporating  the  latest  planning 
assumptions  on  vehicle  fleet  and  age 
distribution,  and  incorporating  the  latest 
activity  levels.  This  revised  plan  will 
include  revised  budgets,  based  on  the 
new  inventory  and  attainment 
demonstration.  Assuming  that  these 
new  budgets  are  adequate  and 
approvable,  the  new  budgets  will  soon 
replace  the  budgets  in  the  current 
submittal. 

Since  these  revised  budgets  will  be 
based  on  the  most  current  and  accurate 
motor  vehicle  emissions  data,  we  intend 
to  allow  expedited  use  of  the  updated 
budgets  in  transportation  conformity 
determinations.  Therefore,  we  propose 
to  limit  our  proposed  approval  of  Uie 
budgets  in  the  current  submittal  to  last 
only  until  we  find  adequate  the  new 
budgets  that  are  expected  to  be  adopted 
in  2003  as  part  of  the  revised  PM-10 
plan  for  the  Valley.  On  the  effective  date 
of  our  adequacy  finding  for  the  new 
budgets,  our  approval  of  the  budgets  in 
the  current  submittal  would  terminate 
and  thus  the  new  budget  would  apply 
for  purposes  of  transportation 
conformity.  67  FR  69139  (November  15, 
2002). 

in.  Summary  of  EPA 's  Proposed  Action 

We  are  proposing  to  approve  the 
serious  area  PM-10  SIP  submitted  by 
the  State  of  California  for  the  Valley. 
Specifically,  we  are  proposing  to 
approve  the  1996  Plan  and  the  2002 
Plan  with  respect  to  the  CAA 
requirements  for  emissions  inventories 
under  section  172(c)(3);  control 
measures  under  section  110(k)(3),  as 
meeting  the  requirements  of  sections 
110(a)  and  188(b)(1)(B);  RFP  under 
section  189(c);  contingency  measures 
under  section  172(c)(9);  demonstration 
of  attainment  under  section 
189(b)(1)(A);  and  motor  vehicle 
emissions  budgets  under  section 
176(c)(2)(A).  We  are  also  proposing  to 
approve  the  State's  request  for  an 
extension  of  the  attainment  date  from 
December  31,  2001  to  December  21, 
2006  under  CAA  section  188(e).  We 
show  the  proposed  approvals  in  Table  5 
"Proposed  Approvals  of  South  Coast 
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PM-IO  Submittals  for  the  Coachella 
area." 

Proposed  Approvals  of  South  Coast  PK4-10  Submitttals  for  the  Valley 


CAA  section 


172(0(3)  

110(a).  188(e).  and  189(b)(1)(B) 

188(c)  

172(c)(9)  - 

189(b)(1)(A)  

176(c)(2)(A) 

188(e)... 


Provision 


Emission  Inventories  

Control  Measures  

Reasonable  Furttier  Progress  .... 

Contingency  Measures 

Attainment  Demonstration  

Motor  Vehicle  Emissions  Budget 

Attainment  Date  Extension 


SIP  submittal 


2002  Plan  

1994  Plan,  1996  Plan,  2002  Plan 

2002  Plan  

2002  Plan  

2002  Plan  

2002  Plan  

2002  Plan  


Plan  citation 


2002  Plan,  Ch  3. 

1996  Plan.  Ch.  4,  2002  Plan.  Ch. 

4,  Ch.  5. 
Appendix  E-3,  Table  E-2. 
2002  Plan.  Ch.  4,  Ch.  5. 
2002  Plan.  Ch.  6. 
2002   Plan.    Ch.    3  Appendix   E 

2002  Table  E-3. 
2002  Plan.  Ch.  8. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Executive 
Order  13211."Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  {64  FR  43255. 
August  10. 1999).  This  action  merely 


proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of    • 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subfects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 


Dated:  December  6,  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc.  02-31679  Filed  12-16-02;  8:45  am] 
BILLING  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
tCA-274-0371;  FRL-7422-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  California— Soutti  Coast 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
state  implementation  plan  (SIP) 
revisions  submitted  by  the  State  of 
California  to  provide  for  attainment  of 
the  particulate  matter  (PM-10)  national 
ambient  air  quality  standards  (NAAQS) 
in  the  Los  Angeles-South  Coast  Air 
Basin  Area  and  to  establish  emissions 
budgets  for  purposes  of  transportation 
conformity.  EPA  is  also  proposing  to 
grant  the  State's  request  for  an  extension 
of  the  PM-10  attainment  deadline  to 
December  31.  2006.  EPA  is  proposing  to 
approve  the  SIP  revisions  under 
provisions  of  the  Clean  Air  Act  (CAA) 
regarding  EPA  action  on  SIP  submittals. 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Written  comments  on  this 
proposal  must  be  received  by  January 
16.  2003. 

ADDRESSES:  Please  mail  comments  to: 
Dave  Jesson  (AIR-2).  EPA  Region  IX.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105-3901.  The  rulemaking  docket  for 
this  notice  is  available  for  public 
inspection  during  normal  business 
hours  at  EPA's  Region  DC  office.  A 
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reasonable  fee  may  be  charged  for 
copying  parts  of  the  docket. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  following 
locations: 
California  Air  Resources  Board.  1001 1 

Street.  Sacramento.  California.  95812 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive 

Diamond  Bar.  California.  91765-0932 
•Most  of  the  plan  materials  are  also 
electronically  available  at:  http:// 
www.aqmd.gov/aqmp. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson.  EPA  Region  IX.  (415)  972- 
3957.  OT  jesson.david@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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L  Background 

A.  Summary 

We  are  proposing  to  approve  portions 
of  the  1994  and  1997  plans,  the  1998 
and  1999  plan  amendments,  and  the 
2002  status  report  for  the  South  Coast 
Air  Basin  (or  "South  Coast"),  as  these 
SIP  submittals  pertain  to  PM-10,  and  to 
grant  the  State's  request  that  the 
attaiiunent  date  for  the  24-hour  and 
annual  PM-10  NAAQS  be  extended 
from  December  31,  2001,  to  December 
31,  2006.1  yjq  are  ^go  proposing  to 
approve  emissions  budgets  for  purposes 
of  transportation  conformity. 

B.  PM-10  Problem  in  the  South  Coast 
Air  Basin 

Although  great  progress  has  been 
made  in  reducing  PM-10 
concentrations,  the  South  Coast 
continues  to  violate  both  the  24-hoiu' 
and  annual  PM-10  NAAQS.  and  the 


State  must  therefore  submit  measures 
and  other  provisions  sufficient  to  make 
expeditious  progress  and  attain  the 
NAAQS.2  The  South  Coast  PM-10  plans 
were  prepared  to  meet  applicable  CAA 
provisions,  including  attainment  of  the 
PM-10  NAAQS  throughout  the  basin. 
Preparation  of  these  plans  was 
particularly  challenging  because  PM-10 
concentrations  in  the  South  Coast 
consist  of  both  primary  particulate  (such 
as  road  dust  and  diesel  soot,  emitted 
directly  into  the  atmosphere)  and 
secondary  particulate  (particles  formed 
through  atmospheric  chemical  reactions 
from  precursor  gases,  notably  oxides  of 
nitrogen,  oxides  of  sulfur,  and 
ammonia),  and  the  principal  causes  of 
PM-ID  violations  show  a  strong  spatial 
variation  within  the  South  Coast. 

The  health  effects  from  elevated  PM- 
10  concentrations  include  lung  damage, 
increased  respiratory  disease,  and 
premature  death.  Children,  the  elderly, 
and  people  suffering  from  heart  and 
lung  disease,  such  as  asthma,  are 
especially  at  risk. 

C.  CAA  Provisions 

Title  I  of  the  Federal  CAA  was 
substantially  amended  in  1990  to 
establish  new  planning  requirements 
and  attainment  deadlines  for  the 
NAAQS.  The  nonattairunent  area  plan 
provisions  for  PM-10  areas  appear  in 
CAA  section  189.  The  most  fundamental 
of  these  provisions  is  the  requirement 
that  the  State  submit  a  SIP 
demonstrating  attainment  of  the  PM-10 
NAAQS.  CAA  section  189(a)(1)(B)  and 


*  The  nonattainment  area  includes  all  of  Orange 
County  and  the  more  populated  portions  of  Los 
Angeles,  San  Bernardino,  and  Riverside  Counties. 
For  a  description  of  the  boundaries  of  the  Los 
Angeles-South  Coast  Air  Basin  Area,  see  40  CFR 
81.305. 


'  EPA  revised  the  NAAQS  for  particulate  matter 
on  July  1, 1987  (52  FR  24672),  replacing  standards 
for  total  suspended  particulates  with  new  standards 
applying  only  to  particulate  matter  up  to  10 
microns  in  diameter  (PM-10).  At  that  time,  EPA 
established  two  PM-10  standards.  The  annual  PM- 
10  standard  is  attained  when  the  expected  annual 
arithmetic  mean  of  the  24-hour  samples  averaged 
over  a  3-year  period  does  not  exceed  50  micrograms 
per  cubic  meter  (ug/m3).  The  24-hour  PM-10 
standard  of  150  ug/m3  is  attained  if  samples  taken 
for  24-hour  periods  have  no  more  than  one 
expected  exceedance  per  year,  averaged  over  3 
years.  See  40  CFR  50.6  and  40  CFR  part  50, 
appendix  K. 

On  )uly  18, 1997,  EPA  reaffirmed  the  annual  PM- 
10  standard,  and  slightly  revised  the  24-hour  PM- 
10  standard  (62  FR  38651).  In  the  same  action,  EPA 
also  established  two  new  standards  for  PM,  both 
applying  only  to  particulate  matter  up  to  2.5 
microns  in  diameter  (PM-2.5). 

This  SIP  submittal  addresses  the  24-hour  and 
annual  PM-10  standards  as  originally  promulgated. 
An  opinion  issued  by  the  U.S.  Court  of  Appeals  for 
the  D.C.  Qrcuit  in  American  Trucking  Assoc..  Inc., 
et  al.  v.  USEPA,  No.  97-1440  (May  14,  19919), 
among  other  things,  vacated  the  new  standards  for 
PM-10  that  were  published  on  July  18, 1997  and 
became  effective  September  16, 1997.  However,  the 
PM-10  standards  promulgated  on  July  1, 1987  were 
not  an  issue  in  this  litigation,  and  the  Court's 
decision  noes  not  affect  the  applicability  of  those 
standards  in  this  area.  Codification  of  those 
standards  continues  to  be  recorded  at  40  CFR  50.6. 


189(b)(1)(A).  This  demonstration  must 
be  based  upon  enforceable  measiu-es  to 
achieve  emission  reductions  leading  to 
emissions  at  or  below  the  level 
predicted  to  result  in  attainment  of  the  " 
NAAQS  throughout  the  nonattainment 
area.  For  areas  classified  as  serious, 
such  as  the  South  Coast,  the  measures 
must  meet  the  standard  for  Best 
Available  Control  Measures  (BACM), 
and  the  measures  must  be  implemented 
expeditiously  and  ensure  attainment  no 
later  than  the  applicable  CAA  deadline. 
Because  the  State  requests  an  extension 
of  the  attainment  date  beyond  the 
applicable  deadline  of  December  31. 
2001.  CAA  section  188(e)  provides  that 
the  State  must  demonstrate  that  the  plan 
includes  the  most  stringent  measures 
(MSM)  that  are  included  in  any 
implementation  plan  or  are  achieved  in 
practice,  and  can  feasibly  be 
implemented  in  the  area. 

EPA  has  issued  a  "General  Preamble" 
describing  the  Agency's  preliminary 
views  on  how  EPA  intends  to  act  on 
SEPs  submitted  under  Title  I  of  the  Act. 
See  57  FR  13498  (April  16,  1992).  57  FR 
18070  (April  28. 1992).  EPA  later  issued 
an  Addendum  to  the  General  Preamble 
providing  guidance  on  SIP  requirements 
for  serious  PM-10  areas.  59  FR  41998 
(August  16. 1994).  The  reader  should 
refer  to  these  documents  for  a  more 
detailed  discussion  of  EPA's 
preliminary  interpretations  of  Title  I 
requirements.  In  this  proposed 
rulemaking  action,  EPA  applies  these 
policies  to  the  South  Coast  PM-10  SIP 
submittals,  taking  into  consideration  the 
specific  factual  issues  presented. 

D.  Designation  and  Classification 

On  the  date  of  enactment  of  the  1990 
CAA  Amendments,  PM-10  areas, 
including  the  South  Coast  Air  Basin, 
nieeting  the  qualifications  of  section 
107(d)(4)(B)  of  the  amended  Act,  were 
designated  nonattairunent  by  operation 
of  law.  See  56  FR  11101  (March  15, 
1991). 

Once  an  area  is  designated 
nonattainment,  section  188  of  the  CAA 
outlines  the  process  for  classification  of 
the  area  and  establishes  the  area's 
attainment  date.  In  accordance  with 
section  188(a),  at  the  time  of 
designation,  all  PM-10  nonattainment 
areas,  including  the  South  Coast  Air 
Basin,  were  initially  classified  as 
moderate  by  operation  of  law.  Section 
188(b)(1)  of  the  Act  further  provides  that 
moderate  areas  can  subsequently  be 
reclassified  as  serious  before  the 
applicable  moderate  area  attainment 
date  if  at  any  time  EPA  determines  that 
the  area  cannot  "practicably"  attain  the 
PM-10  NAAQS  by  this  attainment  date. 


77214  Federal  Register /Vol.  67.  No.  242 /Tuesday,  December  17,  2002  /  Proposed  Rules 


EPA  determined  on  January  8.  1993, 
that  the  South  Coast  could  not 
practicably  attain  the  PM-10  NAAQS  by 
the  applicable  attainment  deadline  for 
moderate  areas  (December  31.  1994.  per 
section  188(c)(1)  of  the  Act),  and 
reclassified  the  area  as  serious  (58  FR 
3334).  In  accordance  with  section 
189(b)(2)  of  the  Act.  the  applicable 
deadline  for  submittal  of  SIPs  for  the 
South  Coast  addressing  the 
requirements  for  serious  PM-10 
nonattainment  areas  in  section  189(b) 
and  (c)  of  the  Act  were: 

(1)  August  8, 1994  (18  months  after 
the  effective  date  of  the 
reclassification) — SIP  to  ensure  the 
implementation  of  BACM  no  later  than 
4  years  after  reclassification; 

(2)  February  8, 1997  (4  years  after  the 
effective  date  of  the  reclassification) — 
SIP  to  provide  for  progress  and 
expeditious  attainment. 

The  1994  PMlO  plan  addresses  the 
first  requirement  and  the  1997  plan 
addresses  the  second  requirement. 

E.  Adoption  and  Submittal 

The  South  Coast  Air  Quality 
Management  District  (SCAQMD) 
adopted  the  1994  Air  Quality 
Management  Plan  (AQMP)  on 
September  9. 1994,  and  the  California 
Air  Resources  Board  (CARB)  submitted 
the  plan  to  us  on  November  15. 1994. 
This  plan  addresses  the  BACM 
provisions  of  CAA  section  189(b)(l)(B).3 

The  SCAQMD  adopted  the  1997 
AQMP  on  November  15,  1996,  and 
CARB  submitted  the  plan  on  February  5, 
1997.  This  plan  addresses  the  remaining 
plan  provisions  for  serious  PM-10 
nonattainment  areas,  as  specified  in 
CAA  sections  188  and  189. 

In  addition  to  PM-10,  these  two 
AQMPs  address  carbon  monoxide  (CO), 
ozone,  and  nitrogen  dioxide  (N02).*  By 
operation  of  law  pursuant  to  CAA 
section  110(k)(l)(B).  the  PM-10  portions 
of  the  1994  and  1997  plan  submittals 
became  complete  6  months  after 
submittal  by  the  State — i.e.,  on  May  15, 
1995,  and  August  5, 1997,  respectively. 

On  April  10, 1998.  the  SCAQMD 
adopted  a  1998  amendment  to  the  1997 


3  SCAQMD  adopted  and  CARB  submined  in  1991 
an  AQMP  intended,  in  part,  to  satisfy  the  CAA 
section  IS9(a)  provisions  for  PM-10  nonattainment 
areas  classified  as  moderate.  We  did  not  take  action 
on  this  plan  and  are  not  doing  so  now,  since  the 
plan  was  superseded  by  the  subsequent  SIP 
submittab. 

*  We  granted  interim  approval  to  the  CO  portion 
of  the  1997  submittal  on  April  21.  1998  (63  FR 
19661).  and  we  approved  the  N02  portion  of  the 
1997  submittal  on  |uly  24.  1998  (63  FR  39747).  On 
lanuary  8. 1997  (62  FR  1150),  we  approved  the 
ozone  portion  of  the  1994  submittal.  On  April  10, 
2000  (65  FR  18903),  we  approved  the  ozone  portion 
of  the  1997  submittal,  as  amended  in  December 
1999.  as  a  replacement  for  the  1994  ozone  plan. 


plan,  establishing  2010  and  2020  PM-10 
motor  vehicle  emission  budgets.  The 
State  submitted  these  budgets  to  us  as 
a  SIP  revision  on  April  22, 1998,  and 
this  submittal  became  complete  by 
operation  of  law  on  October  22, 1998. 

On  December  10, 1999,  the  SCAQMD 
adopted  a  1999  amendment  to  the  1997 
plan,  primarily  addressing  the  ozone 
elements  of  the  plan  but  also  affecting 
some  control  measures  relating  to  PM- 
lO. CARB  submitted  the  1999 
amendment  on  February  4,  2000.  On 
March  15,  2000,  we  found  that  the  1999 
amendment  met  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V. 

On  June  7,  2002,  the  SCAQMD 
adopted  and  on  November  18,  2002, 
CARB  submitted  a  status  report, 
including  motor  vehicle  emissions 
budgets  for  purposes  of  transportation 
conformity  under  CAA  section  176(c), 
based  on  the  motor  vehicle  emissions  in 
the  1997  PM-10  plan.  On  November  20, 
2002,  we  found  that  this  submittal  met 
the  completeness  criteria  in  40  CFR  part 
51,  appendix  V. 

In  this  document,  we  refer  to  the  PM- 
lO portion  of  the  1994  and  1997  Air 
Quality  Management  Plans  as  "the  1994 
plan"  and  "1997  plan."  We  refer  to  the 

1998  and  1999  amendments  to  the  1997 
plan  as  the  "1998  amendments,"  and 
"1999  amendments,"  respectively,  and 
we  refer  to  the  2002  submittal  as  the 
"2002  status  report." 

Both  the  District  and  CARB  satisfied 
applicable  statutory  and  regulatory 
requirements  for  reasonable  public 
notice  and  hearing  prior  to  adoption  of 
the  plans  and  the  motor  vehicle 
emissions  budgets.  The  District 
conducted  numerous  public  workshops, 
and  properly  noticed  the  public  hearing 
at  which  the  plans  were  adopted.  The 
SIP  submittals  include  proof  of 
publication  for  notices  of  the  public 
hearings.  Therefore,  we  conclude  that 
the  1994  and  1997  plans,  the  1998  and 

1999  amendments,  and  the  2002  status 
report  met  the  public  notice  and 
involvement  requirements  of  section 
110(a)(1)  of  the  CAA. 

n.  Evaluation  of  the  SIP  Submittals 

A.  Emission  Inventories 

The  emission  inventories  in  the  1997 
plan  supersede  those  in  the  1994  plan. 
The  1997  plan  includes  siunmary 
emission  inventories  for  major  source 
categories  in  tons  per  annual  average 
day  for  VOC,  NOx,  CO,  SOx,  and  PM- 
lO for  the  1993  base  year  (Table  3-3 A) 
and  for  2000  (Table  3-5A)  and  2006 
(Table  3-6A).  Appendix  III  [Base  and 
Future  Year  Emission  Inventories)  to  the 
1997  plan  provides  more  detailed 
emissions  inventories  for  1987, 1990, 


1993,  1997,  2000, 2002, 2003, 2005. and 
2006.  Appendix  III  also  includes 
additional  emissions  data,  including 
planning  inventories  for  siunmer  and 
winter  days,  and  estimates  of  emission 
reductions  frova  each  of  the  1997  plan 
control  measures  for  2000,  2006,  and 
subsequent  years.  Finally,  Appendix  III 
documents  the  soiuxie  of  the  data  and 
references  SCAQMD  and  ARB  reports 
that  provide  detailed  information  on  the 
methodologies  used  to  estimate 
emissions  from  area  sources. 
Appendix  V  [Modeling  and 
Attainment  Demonstrations)  includes 
estimated  emission  reductions  by 
control  measure  for  PM-10  milestone 
years  (1997,  2000,  2003,  and  2006)  and 
the  detailed  emission  inventories  used 
in  the  modeling  analyses. 

The  1997  plan's  emission  inventories 
employ  activity  levels,  emission  factors, 
and  growth  projections  that  were  the 
most  current  and  accurate  available 
when  the  plan  was  required  to  be 
submitted  and  when  the  plan  was,  in 
fact,  submitted:  February  1997.  The 
emission  inventories  are  complete  with 
respect  to  soiuces  that  have  been  found 
to  contribute  to  PM-10  violations.  We 
therefore  propose  to  approve  the 
emission  inventories  in  Chapter  3, 
Appendix  III,  and  Appendix  V  of  the 
1997  plan  as  meeting  the  provisions  of . 
CAA  section  172(c)(3). 

In  the  years  since  development, 
adoption,  and  submittal  of  the  1997 
plan,  CARB  has  prepared  draft  revisions 
to  the  mobile  source  component  of  the 
emissions  inventories,  including  the 
model  used  to  calculate  exhaust  and 
evaporative  emissions  from  motor 
vehicles.  This  California-specific  motor 
vehicle  emissions  model  is  knovtrn  as 
EMFAC.  The  version  of  the  model 
available  for  development  of  the  1997 
PM-10  plan  is  known  as  EMFAC  7G, 
adopted  by  CARB  in  1996  (CARB. 
Methodology  for  Estimating  Emissions 
from  On-Road  Motor  Vehicles,  1996).5  ' 

CARB  and  SCAQMD  have  formally 
committed  to  adopt  and  submit  a 
revised  PM-10  plan  and  revised  motor 
vehicle  emissions  budgets  by  Spring 
2003,  and  to  base  the  new  plan  and 
budgets  on  use  of  the  most  current  and 
accurate  emissions  data,  including  the 
latest  available  version  of  the  EMFAC 
model  for  motor  vehicle  emissions, 
incorporating  the  latest  planning 
assumptions  on  vehicle  fleet  and  age 
distribution,  and  incorporating  the  latest 
activity  levels.  This  revised  plan  will 
also  update  the  ozone  and  CO  SIPs  and 


'  EPA  has  approved  EMFAC  70  for  use  in 
transportation  plan  and  program  conformity 
analyses  (letter  from  David  Howekamp.  EPA,  to 
Michael  P.  Kenny,  CARB,  dated  April  16,  1998). 
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budgets  for  the  South  Coast,  which  are 
similarly  based  on  motor  vehicle 
emissions  calculated  using  EMFAC  7G 
and  planning  assumptions  available  in 
1996. 

We  believe  that  approval  of  the  1997 
plan's  emissions  inventories  and  the 
motor  vehicle  emissions  budgets 
derived  from  the  1997  plan's  emissions 
inventories  is  warranted  at  this  time, 
since  the  inventories  and  budgets  reflect 
the  best  available  information  at  the 
time  of  the  plan's  preparation. 
Moreover,  both  SCAQMD  and  CARB 
have  committed  to  submit,  within  a 
short  period  of  time,  a  revised  plan  with 
updated  emissions  inventories  and 
budgets.  The  transportation  conformity 
implications  of  our  proposed  approval 
are  discussed  later  in  this  document,  in 
section  II.C.  Motor  Vehicle  Emissions 
Budgets. 

B.  Control  Measures 

1.  Applicable  Requirements 

Because  the  South  Coast  is  classified 
as  serious  for  PM-10,  the  nonattainment 
plan  for  the  area  must  include  control 
measures  that  reflect  a  BACM  level  of 
control  for  each  source  category  that 
contributes  significantly  to  a  violation  of 
the  24-hour  or  annual  PM-10  NAAQS.^ 

By  analogy  to  Title  I  Part  C  of  the 
Clean  Air  Act  relating  to  Prevention  of 
Significant  Deterioration  (PSD),  EPA 
interprets  BACM  for  serious  PM-10 
areas  as  generally  similar  to  the 
definition  of  Best  Available  Control 
Technology  (BACT)  for  the  PSD 
program.  PM-10  BACM  is  therefore 
defined  as  "the  maximum  degree  of 
emissions  reduction  of  PM-10  and  PM- 
lO precursors  from  a  source  *  *  • 
which  is  determined  on  a  case-by-case 
basis,  taking  into  account  energy, 
environmental,  and  economic  impacts 
and  other  costs,  to  be  achievable  for 
such  source  through  application  of 
production  processes  and  available 
methods,  systems,  and  techniques  for 
control  of  each  such  pollutant."  General 
Preamble  Addendum.  59  FR  42010 
(August  16,  1994). 

EPA  exempts  from  the  BACM 
requirement  de  minimis  source 
categories,  which  do  not  contribute 
significantly  to  nonattainment.  By 
analogy  to  the  new  source  permit 
programs  (40  CFR  51.165(b)),  EPA  has 


presumed  that  a  source  category 
contributes  significantly  to  a  violation  of 
the  24-hour  PM-10  NAAQS  if  its  impact 
at  the  location  of  expected  violation 
would  exceed  5  \ig/m3,  and  woidd 
contribute  significantly  to  a  violation  of 
the  annual  PM-10  NAAQS  if  its  impact 
at  the  time  and  location  of  the  expected 
violation  would  exceed  1  ^g/m3.  59  FR 
4201 1 .  However,  states  must  also  review 
the  potential  to  attain  the  PM-10 
NAAQS  earlier  through  application  of 
controls  on  anthropogenic  sources 
below  these  general  levels. 

SCAQMD  identified  significant 
categories  as  part  of  the  BACM 
provisions  of  the  1994  plan.  Appendix 
I-D  [Best  Available  Control  Measures — 
PMlO  SIP  for  the  South  Coast  Air 
Basin),  Chapter  3,  includes  a  calculation 
of  the  ambient  impact  of  source 
categories  at  5  representative  sampling 
sites  in  the  South  Coast,  which  were 
subject  to  source  apportionment 
analysis.  Table  3-2  shows  source 
contribution  to  annual  average 
concentrations  of  ammonium  sulfate, 
ammonium  nitrate,  secondary  carbon, 
and  geological  particulate.  Table  3-3 
shows  contributions  to  24-hour  average 
concentrations  for  the  same  species.  The 
Tables  show  that  the  following 
categories  were  clearly  significant 
contributors  with  respect  to  both  of  the 
NAAQS:  Paved  road  dust,  unpaved  road 
dust,  construction  and  demolition,  and 
motor  vehicles.  The  SCAQMD  noted 
that  3  other  categories  are  slightly  above 
the  de  minimis  levels  but,  given 
emission  imcertainties,  may  not  be 
significant:  Non-farm  equipment,  non- 
utility  internal  combustion  engines,  and 
refinery  boilers  and  heaters.  These  3 
source  categories  and  most  of  the  soiure 
categories  that  are  below  the  de  minimis 
levels  were  subject  to  stringent 
SCAQMD  or  CARB  regulations,  which 
helped  keep  PM-10  impact  levels  fttjm 
these  categories  low,  despite  the  large 
population  and  activity  levels  in  the 
basin. 

CAA  section  189(b)(1)(B)  provides 
that  BACM  must  be  implemented 
within  4  years  after  the  date  the  area  is 
reclassified  to  serious.  In  the  case  of  the 
South  Coast,  reclassification  to  serious 
became  effective  on  January  8, 1993,  so 
BACM  implementation  is  required  by 
January  8. 1997. 


Because  the  State  has  requested  an 
extension  of  the  PM-10  NAAQS 
attainment  deadline  piu-suant  to  CAA 
section  188(e).  the  plan  must  include  a 
demonstration  that  "the  plan  for  the 
area  includes  the  most  stringent 
measures  that  are  included  in  the 
implementation  plan  of  any  State  or  are 
achieved  in  practice  in  any  State,  and 
can  feasibly  be  implemented  in  the 
area." 

Finally,  the  control  measures  in  the 
serious  area  plan  must  be  sufficient  to 
achieve  expeditious  attainment  by  the 
applicable  deadline. 

2.  Description  of  Control  Measures 

The  control  measures  in  the  1997 
PM-10  plan  are  described  at  length  in 
Appendix  FV-A  [Stationary  and  Mobile 
Source  Control  Measures).  To  reduce 
secondary  precursor  emissions  of  PM- 
lO (notably  NOx  and,  to  a  lesser  extent. 
SOx,  VOC,  and  ammonia),  the  1997  PM- 
lO plan  relies  on  a  large  number  of 
SCAQMD  and  CARB  control  measures, 
either  as  part  of  the  base  line  emissions 
(this  is  primarily  the  case  for  measures 
which  were  fully  adopted  in  regulatory 
form  by  1996)  or  as  specific  confrol 
measure  commitments.  The  majority  of 
these  control  measures  have  been 
approved  in  prior  actions  on  South 
Coast  ozone  plans  or  on  individual 
SCAQMD  regulations  submitted  over 
the  years.'' 

The  1997  plan  also  contains  SCAQMD 
control  measure  commitments  to  reduce 
primary  PM-10.  These  control  measure 
commitments  have  not  been  previously 
approved  and  we  are  proposing 
approval  of  them  at  this  time.  Table  1 
below,  entitled  "South  Coast  PM-10 
Control  Measure  Commitments,"  lists 
for  each  primary  PM-10  control 
measure  the  SCAQMD  commitments  to 
adopt  and  implement  the  measure  by 
specific  dates  to  achieve  particular 
emission  reductions.  A  thorough 
discussion  of  each  of  the  measiues  may 
be  found  in  Appendix  IV-A;  the 
adoption  and  implementation  dates  are 
taken  from  Table  7-3  in  the  1997  plan. 
Table  2-1  in  the  1999  amendments,  and 
Attachment  D  in  the  2002  status  report; 
the  emission  reduction  commitments 
are  taken  from  the  1997  plan.  Appendix 
V,  Attachment  A,  and  from  the  2002 
status  report.  Attachment  D. 


'The  plan  must  also  satisfy  lesser  control 
measure  provisions  applicable  to  moderate  areas. 
Reasonably  Available  Control  Measures  (RACM)  for 
areas  sources  such  as  fugitive  dust,  and  Reasonably 
Available  Control  Technology  (RACT)  for  stationary 
sources  such  as  commercial  and  industrial 
operations.  We  are  not  making  an  independent 
assessment  of  the  plan's  control  measures  against 


the  RACM  and  RACT  requirements,  since  the  plan 
will  meet  RACM  and  RACT  requirements  if  it  is 
found  to  meet  the  BACM  requirement. 

^  See,  for  example,  our  approval  of  the  1997 
ozone  plan  and  that  plan's  NOx  and  VOC  control 
measure  commitments,  as  amended  in  1999  (65  FR 
6091,  February  8,  2000:  65  FR  18903.  April  10. 
2000).  We  have  approved  the  District's  NOx  and 


VOC  regulations  in  separate  rulemaking  over  the 
years.  You  may  see  copies  of  the  approved  rules  at: 
http://www.epa.gov/region09/air/sips/.  See  also  our 
approval  of  SCAQMD's  fugitive  dust  regulations. 
Rules  403  (Fugitive  Dust)  and  1186  (PM-10 
Emissions  from  Paved  and  Unpaved  Roads  and 
Livestock  Operations),  on  August  11,  1998  (63  FR 
42786)  and  February  17,  2000  (65  FR  8057). 
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Table  1.— South  Coast  PM-10  Control  Measure  CoMMlTME^4TS 

(Emission  reductions  shown  in  tons  per  day  of  PM-IO) 


Measure 


BCM-01  Emission  Reductions  from  Paved  Roads  (Rule  403) 

BCi^M)6  Emission  Reductions  from  Fugitive  Dust  Sources  to  meet 

BACM  Requirements  (Rule  403)  

BCM-03  Emission  Reductions  from  Unpaved  Roads  &  Parking  Lot 

and  Staging  Areas  (Rule  403)  

BCM-04  Emission  Reductions  from  Agricultural  Activities  (Rule  403)  ... 
CMB-09  Emission  Reductions  from  Petroleum  Ruid  Catalytic  Cracking 

Units  

PRC-01  Emission  Reductions  from  Woodworidng  Operations  

PRC-03  Emission  Reductions  from  Restaurant  Operations 

WST-01  Emission  Reductions  from  Livestock  Waste 


Adoption 
date 


1997 

1997 

1997 
1997 

'2002 

'2002 

'2003-4 

22002 


Implementation 
date 


1997 

1997 

1997-2006 
1997-9 

12006 

'2002 

'2004-6 

22004 


2003  emission 
reductions 


53.33 

5.65 

10.49 
0.03 

0.00 
7.20 
0.00 
6.16 


2006emissk)n 
reductions 


54.40 

5.88 

15.21 
0.03 

0.48 

7.50 
7.87 
5.96 


'  These  dates  reflect  changes  made  in  the  2002  status  report,  anwnding  the  1997  plan. 
2  These  dates  reflect  changes  made  in  the  1999  amendments  to  the  1997  plan. 


In  the  1994  and  1997  plans  and  in  the 
appendices  to  the  plans  [e.g.,  1994  plan. 
Appendix  I-D),  the  District  has 
provided  extensive  dociunentation  on 
both  the  control  measures  included  in 
the  plan  and  those  rejected.  The 
documentation  quantifies  the  costs  of 
implementation,  discusses  the 
technological  feasibility  of  control 
options,  explains  the  schedule  for 
expeditious  implementation,  and 
examines  other  factors  as  part  of  a 
comprehensive  justification  of  the 
measures  as  reflecting  BACM.  As 
discussed  above,  the  plans  also  include 
quantitative  analyses  of  the  South  Coast 
emissions  sources  and  a  determination 
of  which  categories  have  "significant" 
impacts  on  PM-10  concentrations. 

SCAQMD  also  reviewed  the  measures 
against  the  MSM  criteria,  in  order  to 
demonstrate  that  the  plan  reflects  the 
most  stringent  measures  that  were 
included  in  the  implementation  plan  of 
any  State  or  were  achieved  in  practice 
in  any  State,  and  can  feasibly  be 
implemented  in  the  area.  SCAQMD 
further  analyzed  all  source  categories 
and  control  approaches  as  part  of  an  "all 
feasible  measures"  requirement  of  State 
law.  and  assessed  on  an  international 
scale  those  potential  control  measures 
that  could  be  adopted  to  attain  the 
ozone  NAAQS  in  the  South  Coast,  the 
only  ozone  area  in  the  country  classified 
as  extreme. 

We  agree  with  the  SCAQMD's 
conclusion  that  the  District's  control 
measures  represent  the  most  stringent 
measures  at  the  time  the  plans  were 
required  to  be  submitted.  The  plans 
therefore  demonstrate  that  BACM  and 
MSM  have  been  adopted  for  each  of  the 
significant  source  categories.^ 


■The  SCAQMD's  analyses  were  performed  in  the 
months  immcKliately  prior  to  adoption  and 
submittal  of  the  1994  and  1997  plans,  and  so  reflect 
information  current  at  that  time  on  the  availability 
and  applicability  of  control  measures  within  the 


3.  Proposed  Action  on  Control  Measures 

We  conclude  that  the  submittals 
demonstrate  that  the  control  measiu«s 
for  each  significant  source  category,  and 
for  de  minimis  categories  as  a  whole,  are 
consistent  with  the  BACM  requirement 
in  terms  of  the  timing,  degree,  and 
extent  of  the  control  program  and  reflect 
MSM  at  the  time  the  plan  was  required 
to  be  submitted. 

We  also  conclude  that  the  measures 
are  sufficient  to  meet  RFP  and 
expeditious  attainment  provisions,  as 
discussed  below  in  sections  II.D  and 
II.F. 

We  therefore  propose  to  approve  the 
control  measures  under  CAA  section 
110(k)(3).  as  meeting  the  requirements 
of  CAA  sections  110(a).  188(e).  and 
189(b)(1)(B).  We  are  proposing  to 
approve  each  of  the  control  measure 
commitments  to  adopt  and  implement 
rules  by  specified  dates  and  to  achieve 
particular  emission  reductions  by 
milestone  years.  Specifically,  we  are 
approving  the  SCAQMD's  enforceable 
commitments  in  Table  1 .  taken  from 
Attachment  D  to  the  2002  status  report, 
and  the  descriptions  of  the  measures  in 
Appendix  IV-A  of  the  1997  plan,  as 
amended  by  the  1999  amendments. 


South  Coast  to  address  the  BACM  and  MSM 
criteria.  As  part  of  the  2003  plan  revision.  SCAQMD 
intends  to  reassess  BACM  and  MSM  and  adopt  any 
measures  directed  by  a  new  BACM  or  MSM 
evaluation.  However,  for  purposes  of  our  action  on 
the  submittals  now  before  us.  we  are  applying 
BACM  and  MSM  tests  appropriate  at  the  time  of  the 
plans'  submittal  dates,  when  the  BACM  and  serious 
area  attainment  plans  were  due.  Because  the 
statutory  BACM  implementation  deadline  will  have 
passed  for  any  new  measures  included  in  the  2003 
plan  revision,  that  plan  must  assure  that  BACM  will 
be  implemented  "as  soon  as  possible."  Delaney  v.    , 
EPA,  898  F.2d  687.  691  (9th  Cir.  1990).  EPA  has 
interpreted  this  requirement  to  be  "as  soon  as 
practicable."  55  FR  36458,  36505  (September  9, 
1990). 


C.  Contingency  Measures 

The  CAA  requires  that  the  SIP  include 
contingency  measures  to  be 
implemented  if  the  area  fails  to  meet 
progress  requirements  or  to  attain  the 
NAAQS  by  the  applicable  deadline.  In 
response  to  this  provision,  the  1997 
plan  includes  contingency  measures.  3 
of  which  are  specifically  directed 
toward  increasing  reductions  of  primary 
PM-10:  CTY-12 — Emission  Reductions 
bom  Paved  Roads  (Curb  and  Gutter/ 
Chemical  Stabilization);  CTY-13— . 
Further  Emission  Reductions  frtim 
Construction  and  Demolition  Activities; 
and  CTY-14 — Emission  Reductions 
from  Miscellaneous  Sources  (Weed 
Abatement).  These  measiu«s  are 
discussed  at  length  in  Appendix  IV. 
Section  6.  pages  IV-6-25  through  IV-6- 
33.  Each  measiue  has  the  potential  to 
achieve  significant  further  PM-10 
reductions  and  may  be  implemented 
quickly  to  cure  a  SIP  shortfall. 

We  conclude  that  the  1997  plan 
satisfies  the  contingency  requirements, 
and  propose  to  approve  the  SCAQMD's 
contingency  measure  commitments 
under  CAA  section  110(k)(3)  as  meeting 
the  contingency  provisions  of  CAA 
section  172(c)(9).  Specifically,  we  are 
approving  the  contingency  measiu« 
commitments  as  set  forth  in  Section  6  of 
Appendix  IV-A  to  the  1997  plan. 

D.  Reasonable  Further  Progress  (RFP) 
and  Milestones 

The  plan  must  also  include 
quantitative  milestones  which  are  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  to  attainment,  and  show 
RFP  toward  attaiiunent  by  the 
applicable  attainment  deadline.  CAA 
section  189(c), 

The  1997  plan,  as  modified  by  the 
2002  status  report,  includes  enforceable 
schedules  for  implementation  of  the 
specified  control  measiu«s  resulting  in 
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the  emissions  levels  shown  in  Table  2 — 
"South  Coast  PM-10  Reasonable 
Further  Progress  Milestones."  Using  the 
approaches  discussed  in  Section  II.F. 
below,  the  SCAQMD  modeled  the 
emissions  levels  for  2006  to  demonstrate 
attainment  of  both  the  24-hour  and 
annual  PM-10  NAAQS. 

Table  2.— South  Coast  PM-10 
Reasonable  Further  Progress 
Milestones 

[Emissions  are  shown  in  tons  per  day] 


Poilutant 


PM-10 
NOx  ... 

SOx 

VOC  ... 


2003 


310 

748 

64 

747 


2006 


301 

635 

67 

623 


EPA  proposes  to  approve  this  annual 
schedule  as  meeting  the  RFP  and 
milestone  requirements  of  CAA  section 
189(c).  since  the  schedule  reflects 
expeditious  implementation  of  BACM 
and  expeditious  attainment  of  the  24- 
hour  and  annual  PM-10  NAAQS.  We 
are  approving  the  RFP  and  milestone 
provisions  in  the  1997  plan.  Chapters  4 
and  6,  Appendix  ID,  and  Chapter  2  of 
Appendix  V,  as  modified  by  the  2002 
status  report. 

E.  Attainment  Demonstration 

The  SIP  must  provide  a  detailed 
demonstration  (including  air  quality 
modeling)  that  the  specified  control 
strategy  will  reduce  PM-10  emissions  so 
that  the  standards  will  be  attained  as 
soon  as  practicable  but  no  later  than 
December  31.  2006,  assuming  final  EPA 
approval  of  the  attainment  date 
extension.  CAA  section  189(b)(1)(A). 
EPA  considers  the  area  to  be  in 
attainment  of  the  NAAQS  if  24-hour 
concentrations  are  150  ug/m3  or  less 
and  the  annual  arithmetic  mean  is  50 
ug/m3  or  less.  In  the  case  of  the  South 
Coast,  the  attainment  demonstration  in 
the  1997  PM-10  plan  must  analyze  both 
the  24-hour  and  annual  NAAQS.  since 
the  area  has  historically  violated  both 
NAAQS. 

Because  of  the  complexity  and 
diversity  of  the  PM-10  problem  in  the 
South  Coast,  the  SCAQMD  decided  to 
•use  a  variety  of  modeling  approaches  to 
assess  control  scenarios  and  determine 
attainment  of  the  24-hour  and  annual 
PM-10  NAAQS:  (1)  Urban  Airshed 
Modeling  with  Linear  Chemistry 
Module  (UAM/LC  (Lurmann  and  Ktunar 
1996);  (2)  the  Chemical  Mass  Balance 
(CMB)  receptor  model  for  source 
apportionment  in  the  Basin;  (3)  the 
particle  in  cell  (PIC)  model  developed 
by  California  Institute  of  Technology  for 
determining  sulfate  and  nitrate 


formation;  and  (4)  UAM-Aero  (Kumar 
and  Lurmann.  1996)  for  evaluating 
interactions  of  emissions,  meteorology, 
and  aerosol  chemistry.  The  inputs  and 
applications  of  each  of  these  models  are 
described  in  Chapter  2  of  Appendix  V 
(Modeling  and  Attaiiunent 
Demonstrations)  of  the  1997  plan. 

The  modeling  results  for  2000.  2006. 
and  2010  are  presented  in  the  1997 
AQMP,  Chapter  5  (Figures  5-3.  5-4.  and 
5-5).  and  on  pages  V-2-58  to  V-2-67  of 
Appendix  V.  The  UAM/LC  and  CMB 
modeling  predicts  that  the  peak  annual 
concentration  in  2006  with 
implementation  of  controls  will  be 
48.10  ug/m3.  compared  to  the  50  ug/m3 
aimual  PM-10  NAAQS.  The  speciated 
rollback  analysis  predicts  peak 
concentrations  of  47.10  ug/m3  for  2006 
with  controls.  The  UAM/LC  and  CMB 
modeling  predicts  that  the  peak  24-hour 
concentration  in  2006  with  controls  will 
be  142.9  ug/m3.  while  the  speciated 
rollback  analysis  predicts  136.26  ug/m3. 
compared  to  the  150  ug/m3  24-hotir 
PM-10  NAAQS. 

In  contrast  to  other  pollutants,  we 
have  not  issued  detailed  modeling 
guidelines  for  PM-10,  nor  have  we 
established  minimum  performance 
requirements  for  PM-10  modeling.^  We 
have  reviewed  the  SCAQMD's  modeling 
approaches  for  both  primary  PM-10  and 
secondary  PM-10,  using  both  receptor 
modeling  and  dispersion  modeling.  We 
believe  that  the  modeling  in  the  1997 
plan  provides  a  reasonable  basis  for 
linking  emissions  with  air  quality,  for 
identifying  an  appropriate  control 
strategy)  and  for  determining  whether 
the  strategy  delivers  attainment  for  both 
the  24-hour  and  annual  PM-10  NAAQS. 

The  SCAQMD's  modeling  shows  that 
the  level  of  emissions  after 
implementation  of  the  proposed  set  of 
control  strategies  would  result  in 
ambient  concentrations  within  the 
South  Coast  in  2006  consistent  with 
attainment  of  both  the  24-hoiu-  and 
aimual  PM-10  NAAQS.  We  therefore 
conclude  that  the  air  quality  modeling 
and  attainment  demonstration 


"Over  the  years,  EPA  has  issued  some 
recommendations  on  PM-10  modeling,  including 
those  codified  at  40  CFR  part  51,  appendix  W.  7.2.1 
and  7.2.2,  and  those  set  forth  in  the  PM-10  SIP 
Development  Guideline  (USEPA  450/2-860001,  6/ 
87).  Although  we  do  not  set  minimum  performance 
goals  or  require  model  performance  evaluation  for 
PM-10  modeling,  the  SCAQMD  included  a 
performance  evaluation  for  the  UAM/LC  at  each  of 
the  5  study  sites  for  sulfate,  nitrate,  ammonium,  and 
primary  PM-10  (1997  plan.  Appendix  V,  pages 
V-2-52  to  V-2-54).  For  the  peak  site,  Rubidoux,  the 
annual  percent  error  is  under  20  percent  for  nitrate, 
ammonium,  and  primary  PM-10,  but  is  42.9 
percent  for  sulfate.  Sulfates,  however,  account  for 
less  than  5  ug/m3  at  each  of  the  stations,  and  bias 
in  the  prediction  performance  is  thus  typically  less 
than  2  ug/m3. 


contained  in  the  1997  plan.  Chapter  5 
and  Appendix  V,  Chapter  2,  are 
consistent  with  existing  EPA  guidance, 
and  we  propose  to  approve  the 
attainment  demonstration  under  CAA 
section  189(b)(1)(A). 

F.  Extension  of  the  Attainment  Deadline 

CAA  section  188(e)  allows  states  to 
apply  for  up  to  a  5-year  extension  of  the 
serious  area  attainment  deadline  of 
December  31,  2001.  In  order  to  obtain 
the  extension,  there  must  be  a  showing 
that:  (1)  The  plan  for  the  area  includes 
the  most  stringent  measures  that  are 
included  in  the  SIP  of  any  state  or  are 
achieved  in  practice  in  any  state,  and  ' 
can  feasibly  be  implemented  in  the  area, 

(2)  the  state  complied  with  all 
requirements  and  commitments 
pertaining  to  the  area  in  the 
implementation  plan  for  the  area,  and 

(3)  attainment  by  2001  would  be 
impracticable. 

As  discussed  in  section  II.B.  above, 
we  propose  to  conclude  that  the  South 
Coast  PM-10  plans  include  BACM  and 
MSM  for  each  significant  source 
category,  and  that  the  implementation 
schedule  for  each  control  measure  is  as 
expeditious  as  practicable.  Attachment 
B  to  the  2002  status  report  shows  that 
the  responsible  agencies  have  generally 
met  the  SIP  requirements  and 
commitments.  Although  the  adoption 
and  implementation  dates  of  some  of 
the  1997  plan's  scheduled  measures 
have  been  revised,  EPA  agrees  with  the 
SCAQMD  that  SIP  implementation  has 
been  satisfactory  and  changes  in  the 
schedule  should  not  adversely  affect  air 
quality  at  the  2003  milestone  or  at  the 
2006  attainment  date. 

Using  UAM/LC  and  chemical  mass 
balance  modeling  techniques  discussed 
below  in  section  O.E.,  the  SCAQMD 
calculated  24-hour  and  aimual  PMIO 
concentrations  in  the  year  2000  for  the 
5  representative  sampling  sites  in  the 
basin,  with  and  without  the  plan  control 
measures  (1997  plan.  Tables  2-17  and 
2-19).  The  results  show  attainment  at  4 
of  the  sites  but  not  at  the  Rubidoux  site 
in  northwestern  Riverside  County, 
where  continued  violations  of  both  the 
24-hour  and  annual  NAAQS  were 
predicted,  despite  aggressive 
implementation  of  BACM  and  MSM. 
Similar  modeling  analyses  for  2006 
show  that  additional  emissions 
reductions  from  BACM  and  MSM,  along 
with  further  emissions  reductions  from 
de  minimis  source  categories,  reduced 
ambient  PM-10  concentrations  further, 
bringing  Rubidoux  values  slightly  below 
both  the  24-hour  and  annual  PM-10 
NAAQS.  Based  on  this  analysis,  the 
SCAQMD  determined  that  attainment 
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could  not  feasibly  be  achieved  before 
2006. 

We  find  that  the  SCAQMD  has  met 
the  CAA  provisions  relating  to 
attainment  date  extensions,  and  we 
propose  to  grant,  under  CAA  section 
188(e),  a  5-year  attairunent  date 
extension  to  December  31,  2006,  for 
attairunent  of  both  the  24-hour  and 
annual  PM-10  NAAQS,  based  on  the 
demonstration  provided  in  the  1997 
plan  in  Chapters  5  and  6  and  in 
Appendix  V,  Chapter  2. 

G.  Motor  Vehicle  Emission  Budgets 

Rate  of  progress  and  attainment 
demonstration  submittals  must  specify 
the  maximiun  emissions  of 
transportation-related  precursors  of 
PM-10  allowed  in  each  milestone  year 
and  the  attainment  year.  The  submittals 
must  also  demonstrate  that  these 
emissions  levels,  when  considered  with 


emissions  from  all  other  sources,  are 
consistent  with  RFP  and  attainment.  In 
order  for  us  to  find  these  emissions 
levels  or  "budgets"  adequate  and 
approvable,  the  submittal  must  meet  the 
conformity  adequacy  provisions  of  40 
CFR  93.118(e)(4)  and  be  approvable 
under  all  pertinent  SIP  requirements. 

The  budgets  defined  by  this  and  other 
plans  when  they  are  approved  into  the 
SIP  or^  in  some  cases,  when  the  budgets 
are  found  to  be  adequate,  are  then  used 
to  determine  the  conformity  of 
transportation  plans,  programs,  and 
projects  to  the  SIP,  as  described  by  CAA 
section  176(c)(3)(A).  For  more  detail  on 
this  part  of  the  conformity  requirements, 
see  40  CFR  93.118.  For  transportation 
conformity  purposes,  the  cap  on 
emissions  of  transportation-related 
PM-10  precursors  is  known  as  the 
motor  vehicle  emissions  budget.  The 
budget  must  reflect  all  of  the  motor 


vehicle  control  measures  contained  in 
the  attairunent  demonstration  (40  CFR 
93.118(e){4)(v)),  and  must  include 
PM-10  and  PM-10  precursor  emissions 
from  the  following  sources:  motor 
vehicles,  reentrained  dust  from  traffic 
on  paved  and  unpaved  roads,  and 
emissions  during  construction  of 
highway  and  rail  projects. i° 

The  motor  vehicle  emissions  budgets 
are  presented  in  Table  3  below,  entitled 
"South  Coast  PM-10  Plan  Motor 
Vehicle  Emissions  Budgets,"  which  is 
taken  from  Attachment  C  to  the  2002 
status  report.  Emission  reductions 
attributed  to  transportation  control 
measures  (TCMs)  in  the  SIP  are  shown 
as  positive  niunbers,  and  emission 
increases  associated  with  the  TCMs  are 
shown  as  negative  niunbers  in  Table  3; 
however,  as  noted,  the  TCM  emissions 
impacts  are  incorporated  in  the  motor 
vehicle  emissions  lines  in  the  budgets. 


Table  3.— South  Coast  PM-10  Plan  Motor  Vehicle  Emissions  Budgets 

[Emissions  are  shown  in  tons  per  day] 


Year  and  Source  Category 


2003  Budget: 

Motor  vehicles  

Reentrained  dust  from  paved  roads 

Reentrained  dust  from  unpaved  roads 

Constmction  of  transportation  projects  

Total 

TCM  reductions  (already  included  in  budget) 
2006  Budget: 

Motor  vehicles  

Reentrained  dust  from  paved  roads 

Reentrained  dust  from  unpaved  roads 

Construction  of  transportation  projects  

Total 

TCM  reductions  (already  included  in  budget) 
2010  Budget: 

Motor  vehicles  

Reentrained  dust  from  paved  roads 

Reentrained  dust  from  unpaved  roads 

Construction  of  transportation  projects  

Total 

TCM  reductions  (already  included  in  budget) 
2020  Budget: 

Motor  vehicles  

Reentrained  dust  from  paved  roads 

Reentrained  dust  from  unpaved  roads 

Construction  of  transportion  projects  

Total 

TCM  Reductions 


PM-10 


14.5 

130.6 

41.9 

27.1 


214.1 
0.1 

13.7 

133.2 

37.2 

28.1 


212.2 
0.1 

13.5 

136.7 

37.2 

29.1 


216.5 
0.2 

14.6 

143.7 

37.2 

30.0 


NOx 


429.1 


419.1 
-1.8 

350.2 


350.2 
-2.3 

282.7 


225.5 
0.5 


282.7 
-3.2 

272.3 


272.3 
7.2 


VOC 


258.0 


258.0 
9.6 

1872 


187.2 
14.7 

81.8 


81.8 
17.0 

56.3 


56.3 
11.4 


As  discussed  above  in  section  II.A., 
Emission  Inventories,  the  motor  vehicle 


'"The  conformity  regulations  provide  that,  for 
purposes  of  budgets  and  conformity  determinations, 
the  applicable  pollutants  are  VCXD.  NOx.  and 
PM-10  if  the  applicable  implementation  plan 
establishes  a  budget  for  such  emissions  as  part  of 
the  RFP.  attainment,  or  maintenance  strategy,  or 
EPA  has  made  such  a  finding.  40  CFR 


emissions  portion  of  these  budgets  (i.e., 
the  evaporative  and  tailpipe  emissions) 


was  developed  using  the  EMFAC  7G 
motor  vehicle  emissions  factors. 


91.t02(b)(2)(iii).Thus.  although  the  SCAQN4D  has 
established  SOx  as  a  PM-10  precursor  in  the  South 
Coast  and  has  set  RFP  and  attainment  reduction 
targets  for  SOx.  the  conformity  regulations  do  not 
allow  for  SOx  budgets.  The  conformity  regulations 
require  that,  in  PM-10  areas  with  SIPs  which 
identify  construction-related  fugitive  PM-10  as  a 


contributor  to  the  nonattainment  problem,  the 
PM-10  budget  and  conformity  analysis  must 
include  fugitive  PM-10  emissions  associated  with 
the  construction  of  highway  and  transit  projects.  40 
CFR  93.122(dH2). 
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When  the  2010  and  2020  budgets 
were  adopted  on  April  10, 1998, 
SCAQMD  submitted  with  the  1998 
amendments  a  modeled  demonstration 
that  the  emissions  levels  for  motor 
vehicles  reflected  in  the  budgets, 
combined  with  emissions  levels  from  all 
other  PM-10  and  PM-10  precursor 
emissions  sources  in  the  South  Coast, 
would  be  consistent  with  maintenance 
of  the  24 -hour  and  annual  PM-10 
NAAQS.  This  demonstration  was 
required  in  order  to  allow  for  approval 
of  the  budgets,  since  the  budgets  show 
a  slight  increase  in  emissions  of  primary 
PM-10  over  the  2006  attainment  levels 
(an  increase  of  2  percent  in  2010  and  6 
percent  in  2020).  The  demonstration 
showed  that  the  increase  in  primary 
PM-10  associated  with  motor  vehicles 
is  more  than  offset  by  decreases  in 
emissions  of  secondary  PM-10 
precursors,  resulting  in  projected 
24-hour  and  aimual  concentrations 
below  the  predicted  2006  levels,  which 
are  below  the  NAAQS. 

We  propose  to  approve  the  motor 
vehicle  emission  budgets  as  consistent 
with  the  adequacy  criteria  of  40  CFR 
93.118(e)(4),  including  consistency  with 
the  baseline  emissions  inventories,  the 
motor  vehicle  control  measure  emission 
reductions  used  in  the  progress  and 
attainment  demonstration,  and  the 
reductions  needed  for  continued 
attainment  of  the  standard  eifter  the 
attainment  deadline.  Specifically,  we 
are  approving  the  budgets  in  the  2002 
status  report,  which  are  based  on,  and 


consistent  with,  the  1997  plan  and  the 
1998  amendment. 

As  discussed  in  section  II.A.,  CARB  is 
finalizing  a  revised  version  of  EMFAC, 
and  both  CARB  and  SCAQMD  have 
committed  to  adopt  and  submit  a 
comprehensive  revision  to  the  PM-10 
plan  in  Spring  2003,  using  the  new 
EMFAC.  incorporating  the  latest 
plaiming  assumptions  on  vehicle  fleet 
and  age  distribution,  and  incorporating 
the  latest  activity  levels.  This  revised 
plan  will  include  revised  budgets,  based 
on  the  new  inventory  and  attainment 
demonsfration.  Assuming  that  these 
new  budgets  are  adequate  and 
approvable.  the  new  budgets  vfill  soon 
replace  the  budgets  in  the  current 
submittal. 

Since  these  revised  budgets  will  be 
based  on  the  most  current  and  accurate 
motor  vehicle  emissions  data,  we  intend 
to  allow  for  expedited  use  of  the 
updated  budgets  in  transportation 
conformity  determinations.  Therefore, 
we  propose  to  limit  our  proposed 
approval  of  the  budgets  in  the  current 
submittal  to  last  only  until  we  find 
adequate  the  new  budgets  that  are 
expected  to  be  adopted  in  Spring  2003 
as  part  of  the  revised  PM-10  plan  for  the 
South  Coast.  On  the  effective  date  of  our 
adequacy  finding  for  the  new  budgets, 
our  approval  of  the  budgets  in  the 
ciuTent  submittal  would  terminate  and 
thus  the  new  adequate  budget  would 
apply  for  purposes  of  transportation 
conformity.  We  have  separately 
promulgated  a  similar  limitation  on  the 


approval  of  the  existing  South  Coast 
ozone  and  nitrogen  dioxide  (NO2) 
budgets,  in  order  to  expedite  use  of  new 
budgets  associated  with  these  pollutants 
in  the  2003  plan  revision  for  the  South 
Coast.  67  FR  69139  (November  15, 
2002). 

m.  Summary  of  EPA's  Proposed  Action 

We  are  proposing  to  approve  the 
serious  area  PM-10  SIP  submitted  by 
the  State  of  California  for  the  South 
Coast.  Specifically,  we  are  proposing  to 
approve  the  1994  and  1997  PM-10 
plans,  the  1998  and  1999  amendments, 
and  the  2002  status  report  with  respect 
to  the  CAA  requirements  for  emissions 
inventories  under  section  172(c)(3); 
control  measures  under  section 
110(k)(3),  as  meeting  the  requirements 
of  sections  110(a).  188(e).  and 
189(b)(1)(B);  RFP  under  section  189(c); 
contingency  measures  under  section 
172(c)(9);  demonstration  of  attairunent 
under  section  189(b)(1)(A);  and  motor 
vehicle  emissions  budgets  under  section 
176(c)(2)(A).  We  are  proposing  to  limit 
our  approval  of  the  motor  vehicle 
emissions  budgets  to  last  only  until  the 
effective  date  of  our  adequacy  findings 
for  new  replacement  budgets.  We  are 
also  proposing  to  approve  the  State's 
request  for  an  extension  of  the 
attainment  date  from  December  31,  2001 
to  December  31,  2006,  under  CAA 
section  188(e).  We  show  the  proposed 
approvals  in  Table  4 — "Proposed 
Approvals  of  South  Coast  PM-10 
Submittals." 


Table  4.— Proposed  Approvals  of  South  Coast  PM-10  Submittals 


CAA  section 

Provision 

SIP  submittal 

Plan  citation 

172(c)(3) 

Emission  inventories  

1997  plan  

1997  plan  Ch.  3;  App.  Ill;  App.  V, 
Ch.  2 

1997  plan  Ch.  4,  App.  IV-A;  1999 
plan,  App.  B;  2002  status  re- 
port, Att.  D 

110(a).  188(e),  and  189(b)(1)(B)  .... 

Control  measures 

Reasonable  furttier  progress  

Contingency  measures  

Attainment  demonstration  

1994  plan  

1997  plan 

1999  amendment  

2002  status  report 

189(c)  

172(c)(9) 

189(b)(1)(A) 

1997  plan  

2002  status  report 

1997  plan  

1997  plan  

1997  plan,  Ch.  4  &  6.  App.  Ill, 
App.  V,  Ch.  2;  2002  status  re- 
port 

1997  plan,  App.  IV-A 

1997  plan,  Ch.  5,  App.  V 

2002  status  report,  Att.  C 

176(c)(2)(A)  

Motor  vehicle  emissions  budgets 
Attainment  date  extension  

1997  plan 

1998  amendment  

2002  status  report 

188(e)  - 

1997  plan  

1997  plan,  Ch.  5  &  6,  App.  V.  Ch. 
2 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 


action  is  also  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 


beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
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requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  plan 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 


Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81   • 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  December  6.  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[PR  Doc.  02-31680  Filed  12-16-02;  8:45  am] 

BILUNG  CODE  6S«0-5»-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 43, 63  and  64 

PB  Docket  Nos.  02-324, 96-261 ;  DA  02- 
3314] 

International  Settlements  Policy 
Reform  and  International  Settlement 
Rates 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  conunent  period. 

SUMMARY:  On  October  25,  2002,  the 
Federal  Communications  Commission 
published  a  proposed  rule  dociunent 
initiating  a  proceeding  to  re-examine  the 
.Commission's  International  Settlements 
Policy.  In  light  of  recent  international 
developments,  the  Commission  decided 
to  extend  the  initial  pleading  cycle  by 
35  days  to  allow  interested  parties  an 
opportiuiity  to  include  in  their  initial 
comments  any  response  to  these  recent 
developments  and  their  effect  on  the 
policies  under  consideration  in  the 
proposed  rulemaking. 
DATES:  Comments  are  due  on  or  before 
January  14,  2003.  Reply  Comments  are 
due  on  or  before  February  6,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  See  Supplementary  Information 
for  filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  Ball,  Chief,  or  Lisa  Choi,  Senior 
Legal  Advisor,  Policy  Division, 
International  Bureau,  (202)  418-1460. 
SUPPLEMENTARY  INFORMATION:  1.  On 
October  11,  20O2,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  (NPRM)  seeking  comment 
ftt)m  the  public  regarding  possible 
reform  of  its  International  Settlements 
Policy,  International  Simple  Resale  and 
benchmarks  policies,  and  the  issue  of 
foreign  mobile  termination  rates.  (See  67 
FR  65527.  October  25,  2002.) 

2.  The  Commission  has  become  aware 
of  the  recent  actions  taken  by  several 


foreign  administrations  to  impose  rate 
floors  on  international  termination  rates, 
including  U.S.-intemational  accounting 
rates.  Actions  of  this  nature  raise 
concerns  insofar  as  they  have  the 
potential  to  cause  increases  in  consumer 
calling  rates  by  raising  commercially- 
negotiated  termination  rates  between 
U.S.  and  foreign  carriers.  The  NPRM  in 
this  proceeding  specifically  asked  for 
comment  on  potential  anticompetitive 
harms  to  U.S.  carriers  and  consumers 
from  foreign  carriers  with  market  power. 

3.  In  light  of  these  recent 
developments  and  the  questions  raised 
in  the  NPRM  regarding  possible  reform 
of  the  Commission's  ISP  and  accounting 
rate  policies,  we  extend  the  pleading 
cycle  established  in  the  NPRM,  FCC  02- 
285.  IB  Docket  Nos.  02-324  &  96-261. 
by  35  days  in  order  to  allow  interested 
parties  an  opportunity  to  include  in 
their  initial  comments  any  response  to 
these  recent  developments  and  their 
effect  on  the  policies  under 
consideration  in  the  proposed 
rulemaking.  We  find  that  the  public 
interest  will  be  served  by  this  brief 
extension  of  both  the  comment  and 
reply  dates  to  allow  for  a  more  complete 
record  in  this  proceeding. 

4.  Accordingly,  pursuant  to  §§  1.1  of 
the  Commission's  rules,  47  CFR  1.1,  the 
new  comment  due  date  is  January  14, 
2003  and  the  new  reply  comment  due 
date  is  February  6,  2003.  Instructions  for 
filing  pleadings  in  this  proceeding  are 
set  forth  in  the  NPRM,  available  on  the 
Commission's  website  at  http:// 
www.fcc.gov.  All  comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Information 
Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC  20554. 

Federal  Communications  Commission. 
lames  Ball, 

Chief.  Policy  Division,  International  Bureau. 
(FR  Doc.  02-31604  Filed  12-16-02;  8:45  am] 

BtLUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3189;  MB  Docket  No.  02-363,  RM- 
10604] 

Digital  Television  Broadcast  Servics; 
Ashsville,  NC  and  Greenville,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
conunents  on  a  petition  filed  by 
Meredith  Corporation,  licensee  of 


Federal  Register /Vol.  67.  No.  242 /Tuesday,  December  17,  2002  /  Proposed  Rules 


77221 


Station  WHNS{TV),  channel  21  and 
paired  digital  channel  57,  Asheville, 
North  Carolina,  proposing  the 
reallotment  of  channel  21  and  paired 
digital  chaimel  57,  from  Asheville  to 
Greenville,  South  Carolina,  and  the 
modification  of  station  WHNS(TV)*s 
license  accordingly. 
DATES:  Comments  must  be  filed  on  or 
before  January  16,  2003,  and  reply 
comments  on  or  before  February  1, 
2003. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No. 
97-113  (ral.  April  6, 1998).  Filings  by 
paper  can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
coiu-ier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Conunission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Conunercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 


addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Conunission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  James  E.  Dimstan,  Esquire, 
Garvey.  Schubert  &  Barer.  Fifth  Floor, 
1000  Potomac  Street,  NW.,  Washington, 
DC  20007  (Counsel  for  Meredith 
Corporation). 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Lemer,  Media  Biueau,  (202)  418-1600. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-363,  adopted  November  18,  2002, 
and  released  November  25,  2002.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  diuing 
regular  business  hoiu^  in  the  FCC 
Reference  Information  Center,  Portals  H, 
445  12th  Street,  SW..  Room  CY-A257. 
Washington.  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.606    [Amended] 

2.  Section  73.606,  the  Table  of 
Television  Allotments  under  North 
Carolina,  is  amended  by  removing 
chaimel  21  at  Asheville  and  under 
South  Carolina,  is  amended  by  adding 
channel  21  at  Greenville. 

§73.622    [Amended] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
North  Carolina,  is  amended  by  removing 
DTV  Channel  21  at  Asheville  and  under 
South  Carolina,  is  amended  by  adding 
DTV  channel  57  at  Greenville. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman. 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  02-31715  Filed  12-16-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Servica 

Plumas  National  Forest;  California; 
Stream  Fire  Restoration  Project 

agency:  Forest  Service,  USDA. 
ACTKW:  Revised  notice  of  intent. 

Responsible  Official  and  Lead  Agency 

Plumas  National  Forest  Supervisor 
Jim  Pena  is  the  responsible  official. 

Dated:  December  10.  2002. 
Robert  G.  Macwhorter, 
Deputy  Forest  Supervisor. 
[FR  Doc.  02-31639  Filed  12-16-02;  8:45  am] 

BILUNG  cow  3410-11-41 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Service  Industries,  Tourism  A  Finance 
(SITF) 

ACnON:  Notice  of  development  of  a 
mailing  list  for  U.S.  companies 
interested  in  design,  engineering, 
construction  and  other  projects  for  the 
2008  Beijing  Olympics. 

SUMMARY:  In  July  2001,  Beijing  was 
awarded  the  right  to  host  the  2008 
Olympics.  In  preparation  for  the  games, 
Beijing  plans  to  spend  approximately 
U.S.  $23  billion  on  the  games.  This 
includes  Olympic  sport  facilities,  as 
well  as  major  enhancements  to 
infrastructure  projects  in  Beijing  to 
improve  the  city's  water  processing, 
transportation,  telecommunication 
networks  and  other  projects.  The 
Department  of  Ck>mmerce  is  developing 
a  mailing  list  for  U.S.  companies 
interested  in  participating  in  the 
projects.  If  you  would  like  to  receive 
information  on  design,  engineering, 
construction  or  other  projects,  contact 
the  Service  Industries  Office  at  the 
email  address  below.  Please  provide  a 


contact  name,  company  name,  address, 
phone  and  fax  number,  email  address 
and  what  types  of  projects  you  are 
interested  in  knowing  more  about. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Reed  or  Russell  Adise  in  the 
International  Trade  Administration  at 
the  U.S.  Department  of  Commerce  at 
osi@ita.doc.gov,  or  by  phone  at  202— 
482-6165  and  202-482-5086. 

Dated:  November  21.  2002. 
Keith  Roth. 

Acting  Director.  Office  of  Service  Industries. 
|FR  Doc.  02-31710  Filed  12-16-02;  8:45  am] 
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[A-570-«63] 

Notice  of  Opportunity  to  Request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Rnding, 
or  Suspended  Investigation. 

AGENCY:  Import  Administration, 
hitemational  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelica  Mendoza  or  Sheila  Forbes  at 
(202)  482-3019  and  (202)  482-4697. 
respectively;  AD/CVD  Enforcement, 
Office  8,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce's  (the 
Department's)  Regulations  (2002),  that 
the  Department  conduct  an 
administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

On  December  2,  2002,  the  Department 
published  in  the  Federal  Register  (67 
FR  71533)  a  Notice  of  Opportimity  to 


Request  Administrative  Review  of  such 
orders,  findings,  or  suspended 
investigations  with  December 
anniversary  dates.  In  publishing  the 
December  2,  2002  Notice  of  Opportimity 
to  Request  Administrative  Review,  the 
Department  inadvertently  omitted  a 
reference  to  the  antidumping  duty  order 
on  Honey  from  the  People's  Republic  of 
China  (A-570-863),  which  has  a 
December  anniversary  date. 
Accordingly,  the  Department  is 
separately  publishing  this  notice  of  an 
opportunity  for  interested  parties  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  Honey  from 
the  People's  Republic  of  China  (A-570- 
863). 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of 
December  2002,  interested  parties  may 
request  administrative  review  of  the 
following  antidumping  duty  order  on 
honey  bom  the  People's  Republic  of 
China  for  the  following  period: 


Antidumping  Duty  Proceeding 


People's     Republic     of 
Honey,  A-570-863  


China: 


Period 


5/11/01- 

ursomz 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  bom  other  suppliers) 
which  were  produced  in  more  than  one 
coimtry  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
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Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  The  Department  also  asl^ 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement, 
Attention:  Sheila  Forbes,  in  room  3065 
of  the  main  Commerce  Building. 
Further,  in  accordance  with  section 
351.303(f)(l)(i)  of  the  regulations,  a  copy 
of  each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  December  2002.  If  the 
Department  does  not  receive,  by  the  last 
day  of  December  2002,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  coimtervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  commtmity. 

Dated:  December  10,  2002. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
(FR  Doc.  02-31627  Filed  12-16-02;  8:45  am] 
BUXINC  COOE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«82] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Refined  Brown 
Aluminum  Oxide  (Ottierwise  known  as 
Refined  Brown  Artificial  Corundum  or 
Brown  Fused  Alumina)  from  ttie 
People's  Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  Antidumping  Duty 

Investigation 

EFFECTIVE  DATE:  December  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Jim  Mathews, 


Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4136  or 
(202)  482-2778,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Initiation  Of  Investigation 

The  Petition 

On  November  20,  2002,  the 
Department  received  a  petition  filed  in 
proper  form  by  Washington  Mills 
Company,  Inc.  On  November  27,  2002, 
the  petition  was  amended  to  include 
two  additional  petitioners.  C-E  Minerals 
and  Treibacher  Schleifmittel 
Corporation  (collectively,  the 
petitioners).  The  Department  received 
information  supplementing  the  petition 
throughout  the  initiation  period. 

In  accordance  with  section  732(b)(1) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  petitioners  allege  that 
imports  of  refined  brown  aluminum 
oxide  from  the  People's  Republic  of 
China  (PRC)  are,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  such  imports  are 
materially  injuring  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  the  petition  on  behalf  of 
the  domestic  industry  because  they  are 
interested  parties  as  defined  in  section 
771(9)(C)  of  the  Act  and  they  have 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
investigation  that  they  are  requesting 
the  Department  to  initiate.  See  infra, 
"Determination  of  Industry  Support  for 
the  Petition." 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  ground,  pulverized  or 
refined  artificial  corundum,  also  known 
as  brown  aluminum  oxide  or  brown 
fused  alumina,  in  grit  size  of  3/8  inch 
or  less.  Excluded  from  the  scope  of  the 
investigation  is  crude  artificial 
corundimi  in  which  particles  with  a 
diameter  greater  than  3/8  inch 
constitute  at  least  50  percent  of  the  total 
weight  of  the  entire  batch.  The  scope 
includes  brown  artificial  corundum  in 
which  particles  with  a  diameter  greater 
than  3/8  inch  constitute  less  than  50 
percent  of  the  total  weight  of  the  batch. 
The  merchandise  imder  investigation  is 
currently  classifiable  under  subheading 
2818.10.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  Sfates(HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 


merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations  (Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296.  27323  (May  19,  1997)),  we  are 
setting  aside  a  period  for  parties  to  raise 
issues  regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20 
calendar  days  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  Import  Administration's  Central 
Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with^mple 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuemce  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the  ' 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC).  which  is 
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responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

We  reviewed  the  description  of  the 
domestic  like  product  presented  in  the 
petition.  At  this  time,  we  have  no  basis 
on  the  record  to  find  the  petition's 
definition  of  the  domestic  like  product 
to  be  inaccurate.  Therefore,  we  have 
adopted  the  domestic  like  product  set 
forth  in  the  petition,  which  is  defined  in 
the  "Scope  of  Investigation"  section 
above. 

Finally,  the  Department  has 
determined  that,  pursuant  to  section 
732(c)(4)(A)  of  the  Act,  the  petition 
contains  adequate  evidence  of  industry 
support  and,  therefore,  polling  is 
unnecessary.  See  the  Import 
Administration  Antidumping 
Investigation  Initiation  Checklist, 
Industry  Support  section,  December  10, 
2002  (Initiation  Checklist),  on  file  in  the 
Central  Records  Unit,  Room  B-099  of  the 
main  Department  of  Commerce 
building.  The  Department  has 
determined  that  the  petitioners  have 
demonstrated  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 
Therefore,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of  section 
732(c)(4)(A)(i)  of  the  Act  are  met. 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.639.  642-44  (OT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination; 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376.  32380-81  (July  16,  1991). 


Furthermore,  because  the  Department 
received  no  opposition  to  the  petition, 
the  domestic  producers  or  workers  who 
support  the  petition  account  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
Thus,  the  requirements  of  section 
732(c)(4)(A)(ii)  are  also  met. 
Accordingly,  we  determine  that  this 
petition  is  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  732(b)(1)  of  the  Act. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegation  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  this  investigation. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  the  U.S. 
price  and  the  factors  of  production  are 
discussed  in  greater  detail  in  the 
Initiation  Checklist.  Should  the  need 
arise  to  use  any  of  this  information  as 
facts  available  under  section  776  of  the 
Act  in  our  preliminary  or  final 
determination,  we  may  re-examine  the 
information  and  revise  the  margin 
calculation,  if  appropriate. 

Regarding  the  information  involving 
non-market  economies  (NME),  the 
Department  presumes,  based  on  the 
extent  of  central  government  control  in 
an  NME,  that  a  single  dumping  margin, 
should  there  be  one,  is  appropriate  for 
all  NME  exporters  in  the  given  country. 
In  the  course  of  the  investigation,  all 
parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  a  country's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters.  See.  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2, 1994). 

Export  Price 

The  petitioners  based  export  price 
(EP)  on  the  FOB  PRC  price  of  the  subject 
merchandise  as  invoiced  to  one  of  the 
petitioners.  No  adjustments  were  made 
to  this  FOB  price. 

Normal  Value 

The  petitioners  allege  that  the  PRC  is 
an  NME  country,  and  that  in  all 
previous  investigations  the  Department 
has  determined  that  the  PRC  is  an  NME. 
See.  e.g..  Notice  of  Final  Determination 
in  the  Less  Than  Fair  Value 
Investigation  of  Steel  Wire  Rope  From 
the  People's  Republic  of  China,  66  FR 
12759,  12761  (Feb.  28,  2001).  In 
accordance  with  section  771(18)(c)  of 
the  Act.  any  determination  that  a  foreign 
country  has  at  one  time  been  considered 


an  NME  shall  remain  in  effect  until 
revoked.  Therefore,  the  PRC  will 
continue  to  be  treated  as  an  NME  unless 
and  until  its  NME  status  is  revoked. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  because  the  PRC's  status  as  a  NME 
remains  in  effect,  the  petitioners 
determined  the  dumping  margin  using 
an  NME  analysis. 

The  petitioners  assert  that  India  is  the 
most  appropriate  surrogate  country  for 
the  PRC,  claiming  that  India  is:  (1)  a 
market  economy;  (2)  a  significant 
producer  of  comparable  merchandise; 
and  (3)  at  a  level  of  economic 
development  comparable  to  that  of  the 
PRC  in  terms  of  per-capita  gross 
national  income.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  use  of 
India  as  a  surrogate  country  is 
appropriate  for  purposes  of  initiation  of 
this  investigation. 

The  petitioners  valued  the  factors  of 
production  using  the  quantities  of 
inputs  to  produce  refined  brown 
aluminum  oxide  as  reported  by  one  of 
the  petitioners  because  the  petitioners 
stated  that  current  reliable  information 
about  PRC  factor  quantities  was  not 
reasonably  available.  The  factors  of 
production  and  usage  amounts  were 
derived  frt)m  the  petitioners'  average 
actual  production  experience  for  various 
sizes  of  refined  brown  aluminum  oxide 
during  the  period  April  through 
September  2002. 

"The  surrogate  values  for  bauxite  and 
coke  were  based  on  the  2000-2001 
aimual  report  of  Carborundum 
Universal  Limited  (CUMI).  an  Indian 
producer  of  refined  aluminum  oxide. 
The  surrogate  values  for  borings  and 
electrodes  were  based  on  the  values 
reported  in  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India.  Labor  was 
valued  using  the  regression-based  wage 
rate  for  the  PRC  provided  by  Import 
Administration's  website  and  in 
accordance  with  19  CFR  351.408(c)(3). 
The  petitioners  valued  electricity  using 
the  2000  price  for  India  quoted  in 
Energy  Prices  6-  Taxes,  Quarterly 
Statistics,  published  by  the  International 
Energy  Agency  of  the  OECD.  The 
petitioners  made  an  adjustment  to  the 
sum  of  these  values  to  account  for  a 
small  amount  of  ferrosilicon  produced 
and  sold  as  a  by-product. 

To  determine  factory  overhead, 
SG&A,  and  financial  expenses,  the 
petitioners  relied  on  ratios  derived  from 
the  financial  statements  of  CUMI.  The 
petitioners  valued  the  by-product, 
ferrosilicon,  by  using  their  own  sales 
value.  Based  on  the  information 
provided  by  the  petitioners,  we  believe 
that  the  surrogate  values  represent 
information  reasonably  available  to  the 
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petitioners  and  are  acceptable  for 
purposes  of  initiation  of  this 
investigation. 

Based  upon  a  comparison  of  EP  to 
normal  value  (NV),  the  petitioners 
estimate  a  margin  of  131.38  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  refined  brown  aluminum 
oxide  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  the  subject 
merchandise  sold  at  less  than  NV. 

The  petitioners  contend  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  production 
employment,  and  capacity  utilization. 
The  allegations  of  injury  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  We 
have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  we  have 
determined  that  these  allegations  are 
properly  supported  by  adequate 
evidence  and  meet  the  statutory 
reqiiirements  for  initiation.  See  the 
Initiation  Checklist. 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  refined  brown  aluminum 
oxide,  we  have  found  that  it  meets  the 
requirements  of  section  732  of  the  Act. 
Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  refined 
brown  aluminum  oxide  from  the  PRC 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  this  deadline  is  extended 
pursuant  to  section  733(b)(1)(A)  of  the 
Act,  we  will  make  our  preliminary 
determination  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  the  PRC. 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiation  as  required  by  section  732(d) 
of  the  Act. 


Preliminary  Determination  by  die  ITC 

The  ITC  will  determine  no  later  than 
January  6,  2003,  whether  there  is  a 
reasonable  indication  that  imports  of 
refined  brown  aluminum  oxide  itom  the 
PRC  are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777{i)  of  the  Act. 

Dated:  December  10,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  02-31628  Filed  12-1&-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-a06] 

Silicon  Metal  from  Brazil;  Rnal  Results 
of  Antidumping  Duty  Administrative 
Review  and  Revocation  of  Order  in 
Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  of  order  in  part. 

SUMMARY:  On  August  8,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
residts  of  administrative  review  of  the 
antidumping  duty  (AD)  order  on  silicon 
metal  frtim  Brazil.  The  merchandise 
covered  by  this  order  is  silicon  metal 
from  Brazil.  This  review  covers  three 
manufacturers/exporters,  Rima 
Industrial  SA  (Rima),  Companhia 
Ferroligas  Minas  Gerais  -  Minasligas 
(Minasligas)  and  Companhia  Carbureto 
de  Caldo  (CBCC).  The  period  of  review 
(POR)  is  July  1,  2000,  through  June  30, 
2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calciUations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Review."  We  also  have  we  have  made  a 
final  determination  to  revoke  the  order  . 
with  respect  to  Rima. 
EFFECTIVE  DATE:  December  17,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maisha  Cryor,  telephone:  (202)  482- 
5831,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
mended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (2002). 

Background 

On  August  8,  2002,  the  Department 
published  the  preliminary  results  of  - 
administrative  review  of  the  AD  order 
on  silicon  metal  from  Brazil.  See  Silicon 
Metal  From  Brazil:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  To  Revoke 
Order  in  Part,  67  FR  51539  (August  8, 
2002)(Pre/imina/y  flesu/te).  This  review 
covers  three  manufacturers/exporters, 
Rima,  Minasligas  and  CBCC.  The  POR  is 
JiUy  1,  2000,  through  June  30,  2001.  We 
invited  parties  to  comment  on  our 
preliminary  results  of  review.  We 
received  comments  on  September  16, 
2002,  bom  Rima,  Minasligas,  CBCC 
(collectively  the  respondents),  and 
Elkem  Metals  Company  and  Globe 
Metallurgical  (collectively  the 
petitioners).  On  September  23,  2002,  we 
received  rebuttal  comments  from  the 
petitioners,  Minasligas  and  CBCC. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  merchandise  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  at  least  96.00 . 
percent  but  less  than  99.99  percent 
silicon  by  weight.  Also  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  between  89.00 
and  96.00  percent  silicon  by  weight  but 
which  contains  more  aluiminum  than 
the  silicon  metal  containing  at  least 
96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  metal 
is  currentiy  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule 
(HTS)  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  silicon  and  provided  for 
in  subheading  2804.61.00  of  the  HTS)  is 
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not  subject  to  the  order.  Although  the 
HTS  item  numbers  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  written  description 
remains  dispositive. 

Revocation 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  as  described  in  19  CFR 
351.222.  This  regulation  requires,  inter 
alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  normal  value  (NV)  in  the  current 
review  period  and  that  the  company 
will  not  sell  at  less  than  NV  in  the 
futiu«;  (2)  a  certification  that  the 
company  sold  the  subject  merchandise 
in  commercial  quantities  in  each  of  the 
three  years  forming  the  basis  of  the 
revocation  request;  and  (3)  an  agreement 
to  reinstatement  in  the  order  or 
suspended  investigation,  as  long  as  any 
exporter  or  producer  is  subject  to  the 
order  (or  suspended  investigation),  if 
the  Secretary  concludes  that  the 
exporter  or  producer,  subsequent  to  the 
revocation,  sold  the  subject 
merchandise  at  less  than  NV.  See  19 
CFR  351.222(e)(1).  Upon  receipt  of  such 
a  request,  the  Department  will  consider 
the  following.in  determining  whether  to 
revoke  the  order  in  part:  (1)  Whether  the 
producer  or  exporter  requesting 
revocation  has  sold  subject  merchandise 
at  not  less  than  NV  for  a  period  of  at 
least  three  consecutive  years;  (2) 
whether  the  continued  application  of 
the  antidumping  duty  order  is  otherwise 
necessary  to  offset  dumping;  and  (3) 
whether  the  producer  or  exporter 
requesting  revocation  in  part  has  agreed 
in  writing  to  the  immediate 
reinstatement  of  the  order,  as  long  as 
any  exporter  or  producer  is  subject  to 
the  order,  if  the  Department  concludes 
that  the  exporter  or  producer, 
subsequent  to  revocation,  sold  the 
subject  merchandise  at  less  than  NV. 
See  19  CFR  351.222(b)(2);  see  also 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  Antidumping  Duty  Order  in 
Part:  Certain  Pasta  From  Italy.  66  FR 
34414,  34420  (June  28,  2001). 

/.  Rima:  Determination  to  Revoke  Order 
in  Part 

In  the  preliminary  results,  we 
determined  that  Rima  met  the 


requirements  for  revocation.  See 
Preliminary  Results,  67  FR  at  51540- 
51541(August  8,  2002).  On  September 
11,  2002,  we  established  a  separate 
schedule  for  parties  to  submit  additional 
information  regarding  the  necessity  of 
the  AD  order  with  respect  to  Rima.  See 
Memomndum  from  Thomas  Futtner  to 
Holly  A.  Kuga;  Silicon  Metal  from 
Brazil;  Comment  Period  for  Revocation, 
dated  September  11,  2002.  We  received 
no  comments  from  the  petitioners  or 
Rima  on  this  revocation  determination. 
We  now  find,  based  on  the  final  results 
in  this  review  and  the  final  results  of  the 
two  preceding  reviews,  that  Rima  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  NV.  Furthermore, 
we  find  that  Rima's  aggregate  sales  to 
the  United  States  were  made  in 
commercial  quantities  during  each  of 
those  three  years.  See  Preliminary 
Results  67  FR  at  51541  (August  8,  2002). 
Finally,  based  on  our  review  of  the 
record,  there  is  no  basis  to  find  that  the 
continued  application  of  the  AD  order  is 
necessary  to  offset  dumping.  Therefore, 
for  the  final  results,  we  find  that  Rima 
qualifies  for  revocation  of  the  order  on 
silicon  metal  from  Brazil,  under  19  CFR 
351.222(b)(2). 

//.  Minasligas:  Determination  Not  to 
Revoke  Order  in  Part 

In  the  preliminary  results,  we  found 
that  Minasligas  did  not  meet  the 
requirements  for  revocation  because  it 
did  not  have  a  zero  or  de  minimis 
dumping  margin  during  the  1999-2000 
FOR.  See  Preliminary  Results,  67  FR  at 
51541  (August  8,  2002).  Because  of  this, 
we  preliminarily  determined  that 
Minasligas  failed  to  make  sales  of 
subject  merchandise  "at  not  less  than 
NV  for  a  period  of  at  least  three 
consecutive  years,"  as  required  by  the 
Department's  regulations.  Consequently, 
because  no  evidence  has  been  presented 
to  change  our  preliminary  findings  on 
this  issue,  we  continue  to  find,  for  the 
final  results,  that  Minasligas  does  not 
qualify  for  revocation  of  the  AD  order 
on  silicon  metal  from  Brazil,  under  19 
CFR  351.222(b)(2). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Bernard 
T.  Carreau,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  December  6, 
2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 


Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099 
("B-099")  of  the  main  Department 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandxun 
can  be  accessed  directly  on  the  Web  at 
h  ttp  ://www.ita.doc.gov/import__admin/ 
records/ fm/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  the  following 
changes  in  the  margin  calculations. 
These  changes  are  discussed  in  the 
relevant  sections  of  the  Decision 
Memorandum,  accessible  in  B-099  and 
on  the  Web  at  http://www.ita.doc.gov/ 
import        admin/records/ fm/. 

1.  We  made  an  adjustment  to 
Minasligas'  home  market  imputed  credit 
expense  in  order  to  correct  double 
counting. 

2.  We  included  stowage,  customs, 
weighing  and  bill  of  lading  release 
expenses  in  Minasligas'  foreign 
movement  expenses. 

3.  We  subtracted  Programa  de  Integracao 
Social  (PIS)  and  Contribuicao  do  Fin 
Social  (COFINS)  taxes  from  NV  in 
Minasligas'  margin  calculation  program. 

4.  We  excluded  value-added  taxes 
(VAT)  from  CBCC's  cost  of  production 
(COP). 

5.  We  made  an  adjustment  to  the 
exchange  rate  calculation  for  Rima, 
Minasligas  and  CBCC. 

6.  We  made  an  adjustment  to  the 
currency  conversion  formula  for  Rima 
and  CBCC. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  July  1,  2000.  through 
June  30,  2001: 


Manufacturer/exporter 

Margin  (percent) 

Rima  

Minasligas 

CBCC 

0.00 
0.74 
0.00 

Effective  Date  of  Revocation 

This  revocation  applies  to  all  entries 
of  subject  merchandise  that  are 
produced  by  Rima  and  that  are  also 
exported  by  Rima,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  1,  2001. 
The  Department  will  order  the 
suspension  of  liquidation  ended  for  all 
such  entries  and  will  instruct  U.S. 
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Customs  to  release  any  cash  deposits  or 
bonds.  The  Department  will  further 
instruct  U.S.  Customs  to  refund  with 
interest  any  cash  deposits  on  entries 
made  after  June  30,  2001. 

Assessment 

The  Department  v«ll  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries,  hi  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated  an 
importer-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  resiUts  of 
review.  We  will  direct  the  Customs 
Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  silicon  metal  frtim  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  Cash  deposits 
for  Rima  will  no  longer  be  required  and 
the  suspension  of  liquidation  will  cease 
for  entries  made  on  or  after  July  1,  2001; 
(2)  the  cash  deposit  rate  for  the  other 
reviewed  companies  will  be  the  rates 
shown  above;  (3)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (4) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash,  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (5)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  91.06 
percent.  This  rate  is  the  "All  Others" 
rate  from  the  LTFV  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 


entries  diuing  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Administrative  Protective  Orders 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
retiun  or  destruction  of  proprietary 
information  disclosed  under  an  APO  in 
accordance  with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regidations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  December  6,  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  Issues  in  Decision 
Memorandum 

Nfinasligas 

1.  Circumstance  of  Sale  Adjustment  for 
PIS  and  COFINS  Taxes 

2.  Home  Market  Credit 

3.  Foreign  Movement  Ex[>enses 

4.  Model  Matching 

5.  Duty  Drawback  and  the  Treatment  of 
VAT,  i.e.,  Imposto  Sobre  a  Circulacao  de 
Mercadorias  e  Servicos  and  Imposto 
Sobre  Produtos  Industrialzados  Taxes 

6.  Home  Market  Movement  Expenses 

7.  PIS  and  COFINS  Taxes  and  the 
Margin  ProgramCBCC 

8a.  Special  Rule  for  Value  Added  After 
Importation 

8b.  Further  Manufactured  Products 

9.  Related  Party  Transactions 

10.  VAT  and  COP 

Minasligas,  CBCC  and  Rima 

11.  Exchange  Rate 
CBCC  and  Rima 

12.  Currency  Conversion 

[FR  Doc.  02-31625  Filed  12-16-02;  8:45  am] 
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DEPARTMEtfT  OF  COMMERCE 

International  Trade  Administration 

[A-588-854] 

Certain  Tin  Mill  Products  From  Japan: 
Preliminary  Results  of  Changed 
Circumstances  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  October  28,  2002,  die 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  with  the  intent  to  revoke,  in  part, 
the  antidumping  duty  order  on  certain 
tin  mill  products  from  Japan  with 
respect  to  certain  laminated  tin-free 
steel,  as  described  below.  See  Certain 
Tin  Mill  Products  From  Japan:  Notice  of 
Initiation  of  Changed  Circumstances 
Antidumping  Duty  Review,  67  FR  65783 
(October  28,  2002)  ("Initiation  Notice"). 
In  our  Initiation  Notice  we  invited 
interested  parties  to  comment.  On 
October  29,  2002,  Nippon  Steel 
Corporation  ("NSC")  filed  a  letter  on 
behalf  of  Ohio  Coatings  Company 
("Ohio  Coatings")  stating  that  Ohio 
Coatings  does  not  oppose  the  exclusion 
of  certain  laminated  tin-free  steel  from 
the  antidumping  duty  order.  We  now 
preliminarily  revoke  this  order,  in  part, 
with  respect  to  future  entries  of  certain 
laminated  tin-fr«e  steel  described  below, 
based  on  the  fact  that  domestic  parties 
have  expressed  no  interest  in  the 
continiiation  of  the  order  with  respect  to 
certain  laminated  tin-free  steel. 
EFFECTIVE  DATE:  December  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1394. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  as  codified  at  19  CFR 
part  351  (2002). 
SUPPLEMENTARY  INFORMATION: 

Background 

l^n  August  28,  2000,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain  tin 
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mil]  products  from  Japan.  See  Notice  of 
Antidumping  Duty  Oixier  Certain  Tin 
Mill  Products  from  Japan  65  FR  52067 
(August  28,  2000)  (TMP  Order).  On 
September  6,  2002,  Nippon  Steel 
Corporation  ("Nippon"),  an  exporter 
and  manufacturer  of  the  subject 
merchandise  requested  that  the 
Department  revoke,  in  part,  the 
antidumping  duty  order  on  certain  tin 
mill  products  from  Japan.  Specifically, 
Nippon  requested  that  the  Department 
revoke  the  order  with  respect  to  imports 
meeting  the  following  specifications: 
Tin-free  steel  laminated  on  one  or  both 
sides  of  the  surface  with  a  polyester 
film,  consisting  of  two  layers  (an 
amorphous  layer  and  an  outer  crystal 
layer),  that  contains  no  more  than  the 
indicated  amounts  of  the  following 
environmental  hormones:  1  mg/kg 
BADGE  (BisPhenol— A  Di-glycidyl 
Ether),  1  mg/kg  HEDGE  (BisPhenol— F 
Di-glycidyl  Ether),  and  3  mg/kg  BPA 
(BisPhenol — A).  Nippon  included  letters 
from  Weirton  Steel  Corporation,  United 
States  Steel  Corporation,  Bethlehem 
Steel  Corporation,  USS-Posco 
Industries,  and  National  Steel 
Corporation,  in  its  request  for  the 
changed  circimistances  review  stating 
their  support  for  the  exclusion  of  the 
laminated  tin-fr«e  steel,  as  described 
above.  However,  the  Department  had  no 
information  on  the  record  that  these 
domestic  producers  of  tin  mill  products, 
account  for  substantially  all,  or  at  least 
85  percent,  of  the  production  of  the 
domestic  like  product  {See  Oil  Country 
Tubular  Goods  From  Kfexico: 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  64  FR  14213 
(March  24, 1999).  Therefore,  we  did  not 
combine  this  initiation  with  the 
preliminary  determination,  which  is  oiu- 
normal  practice  under  section 
351.221(c)(3)(ii)  of  the  Department's 
regulations. 

On  October  28,  2002,  the  Department 
published  a  notice  of  initiation  of  a 
changed  circiunstances  review  of  the 
antidumping  duty  order  on  certain  tin 
mill  products  from  Japan  with  respect  to 
certain  laminated  tin-free  steel.  See 
Initiation  Notice.  In  the  Initiation 
Notice,  we  indicated  that  interested 
parties  could  submit  comments  for 
consideration  in  the  Department's 
preliminary  results  not  later  than  14 
days  after  publication  of  the  initiation  of 
the  review,  and  submit  responses  to 
those  comments  no  later  than  7  days 
following  the  submission  of  comments. 
On  October  29,  2002,  Nippon  filed  a 
letter  on  behalf  of  Ohio  Coatings  stating 
that  Ohio  Coatings  does  not  oppose  the 
exclusion  of  certain  laminated  tin-free 


steel  from  the  antidumping  duty  order 
on  tin  mill  products  from  Japan.  We  did 
not  receive  any  other  conunents,  nor 
any  rebuttal  conunents. 

Scope  of  Review 

The  products  covered  by  this 
antidumping  order  are  tin  mill  flat- 
rolled  products  that  are  coated  or  plated 
with  tin,  chromium  or  chromium 
oxides.  Flat-rolled  steel  products  coated 
with  tin  are  known  as  tin  plate.  Flat- 
rolled  steel  products  coated  with 
chromium  or  chromium  oxides  are 
known  as  tin-free  steel  or  electrolytic 
chromium-coated  steel.  The  scope 
includes  all  the  noted  tin  mill  products 
regardless  of  thickness,  width,  form  (in 
coils  or  cut  sheets),  coating  type 
(electrolytic  or  otherwise),  edge 
(trimmed,  untrimmed  or  further 
processed,  such  and  scroll  cut),  coating 
thickness,  surface  finish,  temper, 
coating  metal  (tin,  chromium, 
chromium  oxide),  reduction  (single-  or 
double-reduced),  and  whether  or  not 
coated  with  a  plastic  material.  All 
products  that  meet  the  written  physical 
description  are  within  the  scope  of  this 
order  unless  specifically  excluded.  The 
following  products,  by  way  of  example, 
are  outside  and/or  specifically  excluded 
from  the  scope  of  this  order: 
— Single  reduced  electrolytically 
chromium  coated  steel  with  a 
thickness  0.238  mm  (85  pound  base 
box)  (#10%)  or  0.251  mm  (90  pound 
base  box)  (#10%)  or  0.255  mm  (#10%) 
with  770  mm  (minimum  width) 
(#1.588  mm)  by  900  mm  (maximum 
length  if  sheared)  sheet  size  or 
30.6875  inches  (minimum  width)  (# 
1/16  inch)  and  35.4  inches  (maximum 
length  if  sheared)  sheet  size;  with  type 
MR  or  higher  (per  ASTM)  A623  steel 
chemistry;  batch  annealed  at  T2  1/2 
anneal  temper,  with  a  yield  strength 
of  31  to  42  kpsi  (214  to  290  Mpa); 
with  a  tensile  strength  of  43  to  58  kpsi 
(296  to  400  Mpa);  with  a  chrome 
coating  restricted  to  32  to  150  mg/m^; 
with  a  chrome  oxide  coating  restricted 
to  6  to  25  mg/m^  with  a  modified  7B 
ground  roll  finish  or  blasted  roll 
finish;  with  roughness  average  (Ra) 
0.10  to  0.35  micrometers,  measured 
with  a  stylus  instrument  with  a  stylus 
radius  of  2  to  5  microns,  a  trace  length 
of  5.6  mm,  and  a  cut-off  of  0.8  mm, 
and  the  measurement  traces  shall  be 
made  perpendicular  to  the  rolling 
direction;  with  an  oil  level  of  0.17  to 
0.37  grams/base  box  as  type  BSO,  or 
2.5  to  5.5  mg/m^  as  type  DOS,  or  3.5 
to  6.5  mg/m^  as  type  ATBC;  v«th 
electrical  conductivity  of  static  probe 
voltage  drop  of  0.46  volts  drop 
ma3umum,  and  with  electrical 


conductivity  degradation  to  0.70  volts 
drop  maximum  after  stoving  (heating 
to  400  degrees  F  for  100  minutes 
followed  by  a  cool  to  room 
temperatiue). 
— Single  reduced  electrolytically 
chromium-  or  tin-coated  steel  in  the 
gauges  of  0.0040  inch  nominal.  0.0045 
inch  nominal,  0.0050  inch  nominal, 
0.0061  inch  nominal  (55  pound  base 
box  weight),  0.0066  inch  nominal  (60 
pound  base  box  weight),  and  0.0072 
inch  nominal  (65  pound  base  box 
weight),  regardless  of  width,  temper, 
finish,  coating  or  other  properties. 
— Single  reduced  electrolytically 
chromiiim  coated  steel  in  the  gauge  of 
0.024  inch,  with  widths  of  27.0  inches 
or  31.5  inches,  and  with  T-1  temper 
properties. 
— Single  reduced  electrolytically 
chromium  coated  steel,  with  a 
chemical  composition  of  0.005%  max 
carbon,  0.030%  max  silicon,  0.25% 
max  manganese,  0.025%  max 
phosphorous,  0.025%  max  sidfur, 
0.070%  max  aluminum,  and  the 
balance  iron,  with  a  metallic 
chromium  layer  of  70-130  mg/m^, 
with  a  chromium  oxide  layer  of  5-30 
mg/m-.  with  a  tensile  strength  of  260- 
440  N/mm^ ,  with  an  elongation  of 
28-48%.  with  a  hardness  (HR-30T)  of 
40-58.  with  a  surface  roughness  of 
0.5-1.5  microns  Ra,  with  magnetic 
properties  of  Bm  {KG)10.0  minimum. 
Br  (KG)  8.0  minimum.  He  (Oe)  2.5- 
3.8,  and  MU  1400  minimum,  as 
measured  with  a  Riken  Denshi  DC 
magnetic  characteristic  measuring 
machine,  Model  BHU-60. 
— Bright  finish  tin-coated  sheet  with  a 
thickness  equal  to  or  exceeding 
0.0299  inch,  coated  to  thickness  of  3/ 
4  pound  (0.000045  inch)  and  1  poimd 
(0.00006  inch). 
— Electrolytically  chromixun  coated 
steel  having  ultra  flat  shape  defined  as 
oil  can  maximum  depth  of  5/64  inch 
(2.0  mm)  and  edge  wave  maximiun  of 
5/64  inch  (2.0  mm)  and  no  wave  to 
penetrate  more  than  2.0  inches  (51.0 
mm)  from  the  strip  edge  and  coilset  or 
curling  requirements  of  average 
maximum  of  5/64  inch  (2.0  mm) 
(based  on  six  readings,  three  across 
each  cut  edge  of  a  24  inches  (61  cm) 
long  sample  with  no  single  reading 
exceeding  4/32  inch  (3.2  mm)  and  no 
more  than  two  readings  at  4/32  inch 
(3.2  mm))  and  (for  85  pound  base  box 
item  only:  crossbuckle  maximums  of 
0.001  inch  (0.0025  mm)  average 
having  no  reading  above  0.005  inch 
(0.127  mm)),  with  a  camber  maximum 
of  1/4  inch  (6.3  mm)  per  20  feet  (6.1 
meters),  capable  of  being  bent  120 
degrees  on  a  0.002  inch  radius 
without  cracking,  with  a  chromium 
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coating  weight  of  metallic  chromium 
at  100  mg/m-  and  chromium  oxide  of 
10  mg/m2,  with  a  chemistry  of  0.13% 
maximum  carbon,  0.60%  maximiun 
manganese,  0.15%  maximum  silicon, 
0.20%  maximum  copper,  0.04% 
maximum  phosphorous,  0.05% 
maximum  sulfur,  and  0.20% 
maximum  aluminum,  with  a  surface 
finish  of  Stone  Finish  7C,  with  a  DOS- 
A  oil  at  an  aim  level  of  2  mg/square 
meter,  with  not  more  than  15 
inclusions/ foreign  matter  in  15  feet 
(4.6  meters)  (with  inclusions  not  to 
exceed  1/32  inch  (0.8  mm)  in  width 
and  3/64  inch  (1.2  mm)  in  length), 
with  thickness/temper  combinations 
of  either  60  pound  base  box  (0.0066 
inch)  double  reduced  CADR8  temper 
in  widths  of  25.00  inches,  27.00 
inches,  27.50  inches,  28.00  inches, 
28.25  inches,  28.50  inches,  29.50 
inches,  29.75  inches,  30.25  inches, 
31.00  inches,  32.75  inches,  33.75 
inches,  35.75  inches,  36.25  inches, 
39.00  inches,  or  43.00  inches,  or  85 
pound  base  box  (0.0094  inch)  single 
reduced  CAT4  temper  in  widths  of 
25.00  inches,  27.00  inches,  28.00 
inches,  30.00  inches,  33.00  inches, 
33.75  inches,  35.75  inches,  36.25 
inches,  or  43.00  inches,  with  vddth 
tolerance  of  #V8  inch,  with  a  thickness 
tolerance  of  #0.0005  inch,  with  a 
maximum  coil  weight  of  20,000 
pounds  (9071.0  kg),  with  a  minimum 
coil  weight  of  18,000  pounds  (8164.8 
kg)  with  a  coil  inside  diameter  of  16 
inches  (40.64  cm)  with  a  steel  core, 
with  a  coil  maximum  outside 
diameter  of  59.5  inches  (151.13  cm), 
with  a  maximum  of  one  weld 
(identified  with  a  paper  flag)  per  coil, 
with  a  siuface  free  of  scratches,  holes, 
and  rust. 

-Electroljrtically  tin  coated  steel  having 
differential  coating  with  1.00  pound/ 
base  box  equivalent  on  the  heavy  side, 
with  varied  coating  equivalents  in  the 
lighter  side  (detailed  below),  with  a 
continuous  cast  steel  chemistry  of 
type  MR,  with  a  siuface  finish  of  type 
7B  or  7C,  with  a  surface  passivation 
of  0.7  mg/square  foot  of  chromium 
applied  as  a  cathodic  dichromate 
treatment,  with  coil  form  having 
restricted  oil  film  weights  of  0.3-0.4 
grams/base  box  of  type  EKDS-A  oil, 
coil  inside  diameter  ranging  from  15.5 
to  17  inches,  coil  outside  diameter  of 
a  maximum  64  inches,  with  a 
maximum  coil  weight  of  25,000 
pounds,  and  with  temper/coating/ 
dimension  combinations  of :  (1)  CAT 
4  temper,  1.00/. 050  pound/base  box 
coating,  70  pound/base  box  (0.0077 
inch)  thickness,  and  33.1875  inch 
ordered  width;  or  (2)  CAT5  temper. 


1.00/0.50  pound/base  box  coating,  75 
pound/base  box  (0.0082  inch) 
thickness,  and  34.9375  inch  or 
34.1875  inch  ordered  width;  or  (3) 
CATS  temper,  1.00/0.50  poimd/base 
box  coating.  107  pound/base  box 
(0.0118  inch)  thickness,  and  30.5625 
inch  or  35.5625  inch  ordered  width; 
or  (4)  CADR8  temper,  1.00/0.50 
pound/base  box  coating,  85  pound/ 
base  box  (0.0093  inch)  thickness,  and 
35.5625  inch  ordered  width;  or  (5) 
CADR8  temper,  1.00/0.25  pound/base 
box  coating,  60  poimd/base  box 
(0.0066  inch)  thickness,  and  35.9375 
inch  ordered  width;  or  (6)  CADR8 
temper,  1.00/0.25  pound/base  box 
coating,  70  pound/base  box  (0.0077 
inch)  thickness,  and  32.9375  inch. 
33.125  inch,  or  35.1875  inch  ordered 
width. 
— Electrolytically  tin  coated  steel  having 
differential  coating  vdth  1.00  pound/ 
base  box  equivalent  on  the  heavy  side, 
with  varied  coating  equivalents  on  the 
lighter  side  (detailed  below),  with  a 
continuous  cast  steel  chemistry  of 
type  MR.  with  a  surface  finish  of  type 
7B  or  7C,  with  a  surface  passivation 
of  0.5  mg/square  foot  of  chromium 
applied  as  a  cathodic  dichromate 
treatment,  with  ultra  flat  scroll  cut 
sheet  form,  with  CAT  5  temper  with 
1.00/0.10  pound/base  box  coating, 
with  a  lithograph  logo  printed  in  a 
uniform  pattern  on  the  0.10  pound 
coating  side  with  a  clear  protective 
coat,  with  both  sides  waxed  to  a  level 
of  15-20  mg/216  sq.  in.,  with  ordered 
dimension  combinations  of  (1)  75 
pound/base  box  (0.0082  inch) 
thickness  and  34.9375  inch  x  31.748 
inch  scroll  cut  dimensions;  or  (2)  75 
pound/base  box  (0.0082  inch) 
thickness  and  34.1875  inch  x  29.076 
inch  scroll  cut  dinlensions;  or  (3)  107 
pound/base  box  (0.0118  inch) 
thickness  and  30.5625  inch  x  34.125 
inch  scroll  cut  dimension. 
— ^Tin-fi-ee  steel  coated  with  a  metallic 
.  chromium  layer  between  100-200  mg/ 
m-  and  a  chromium  oxide  layer 
between  5-30  mg/m-;  chemical 
composition  of  0.05%  maximum 
carbon,  0.03%  maximum  silicon, 
0.60%  maximum  manganese,  0.02% 
maximum  phosphorous,  and  0.02% 
maximum  sulfur;  magnetic  flux 
density  ("Br")  of  10  kg  minimum  and 
a  coercive  force  ("He")  of  3.8  Oe 
minimum. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"),  under  HTSUS  subheadings 
7210.11.0000,  7210.12.0000, 
7210.50.0000,  7212.10.0000,  and 
7212.50.0000  if  of  non-alloy  steel  and 


under  HTSUS  subheadings 
7225.99.0090,  and  7226.99.0000  if  of 
alloy  steel.  Although  the  subheadings 
are  provided  for  convenience  and 
Customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Preliminary  Results  of  Review  and 
Intent  to  Revoke  in  Part  the 
Antidumping  Duty  Order 

Pursuant  to  sections  751(d)(1)  of  the 
Act,  the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order,  in  whole  or  in  part,  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  review  to  be 
conducted  upon  receipt  of  a  request 
which  shows  changed  circumstances 
sufficient  to  warrant  a  review.  Section 
351.222(g)  of  the  Department's 
regulations  provides  that  the 
Department  will  conduct  a  changed 
circumstances  administrative  review 
under  19  CFR  351.216,  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
determines  that  (i)  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  (ii)  if  other 
changed  circumstances  sufficient  to 
warrant  revocation  exist.  Since  the 
Department  did  not  receive  any 
comments  during  the  comment  period 
opposing  the  exclusion  of  certain 
laminated  tin-free  steel  from  the 
antidumping  duty  order,  the 
Department  is  preliminarily  revoking 
the  order  on  certain  tin  mill  products 
from  Japan,  in  part,  for  all  future  entries 
with  regard  to  the  products  which  meet 
the  specifications  above. 

Interested  parties  wishing  to  comment 
on  these  results  may  submit  briefs  to  the 
Department  no  later  than  14  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Parties  will  have  five 
days  subsequent  to  this  due  date  to 
submit  rebuttal  comments,  limited  to 
the  issues  raised  in  those  comments. 
Parties  who  submit  conunents  or 
rebuttal  comments  in  this  proceeding 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argument 
(no  longer  than  five  pages,  including 
footnotes).  Any  requests  for  hearing 
must  be  filed  within  14  days  of  the 
publication  of  this  notice  in  the  Federal 
Register. 

All  virritten  comments  must  be 
submitted  in  accordance  with  19  CFR 
351.303,  and  must  be  served  on  all 
interested  parties  on  the  Department's 
service  list.  The  Department  will  also 
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issue  its  final  results  of  review  within 
270  days  after  the  date  on  which  the 
changed  circumstances  review  is 
initiated,  in  accordance  with  19  CFR 
351.216(e).  and  will  publish  these 
results  in  the  Federal  Register.  While 
the  changed  circumstances  review  is 
underway,  the  current  requirement  for  a 
cash  deposit  of  estimated  antidiunping 
duties  on  all  subject  merchandise, 
including  the  merchandise  that  is  the 
subject  of  this  changed  circumstances 
review,  will  continue  unless  and  until  it 
is  modified  pursuant  to  the  final  results 
of  this  changed  circumstances  review  or 
an  administrative  review. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.216  and  351.222  of 
the  Department's  regulations. 

Dated:  December  10.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  02-31626  Filed  12-16-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 
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RIN  0648-ZB31 

Financial  Assistance  for 
Environmental  Education  Projects  in 
ttte  Chesapealte  Bay  Watershed 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
action:  Notice  of  availability  of  funds. 

summary:  The  purpose  of  this  document 
is  to  invite  the  public  to  submit  new 
proposals  and  to  reapply  for  projects 
considered  for  continuation  for 
available  funding  to  implement 
environmental  education  projects  in  the 
following  two  priority  areas: 
"Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience  and 
Professional  IDevelopment  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed. 
Potential  recipients  may  submit  separate 
proposals  for  each  priority  atea  or  may 
submit  one  proposal  that  addresses  both 
priority  areas.  Funds  are  available  to  K- 
through-12  public  and  independent 
schools  and  school  systems,  institutions 
of  higher  education,  community-based 
and  nonprofit  organizations,  state  or 
local  government  agencies,  interstate 
agencies,  and  Indian  tribal  governments. 


This  document  describes  the  conditions 
under  which  project  proposals  will  be 
accepted  and  criteria  under  which 
proposals  will  be  evaluated  for  funding 
consideration.  Selected  recipients  will 
enter  into  either  a  cooperative 
agreement  or  a  grant.  It  is  the  intent  of 
the  NOAA  Chesapeake  Bay  Office  to 
continue  with  several  existing 
relationships  and  to  make  awards 
through  this  program  for  projects 
pending  successful  progress  reports  and 
review.  Therefore,  funding  for  some 
proposals  may  be  limited  to  ongoing 
projects. 

DATES:  Preliminary  proposals  must  be 
received  by  5  p.m.  eastern  standard  time 
on  January  16,  2003.  Preliminary 
proposals  received  after  that  time  will 
not  be  accepted.  Full  proposals  must  be 
received  by  5  p.m.  eastern  standard  time 
on  March  17,  2003.  Full  proposals 
received  after  that  time  will  not  be 
considered  for  funding.  Preliminary  and 
full  proposals  will  not  be  accepted 
electronically  nor  by  facsimile  machine 
submission. 

ADDRESSES:  You  can  obtain  a  proposal 
package  from  and  send  completed 
preliminary  and  full  proposals  to: 
Seaberry  J.  Nachbar,  NOAA  Chesapeake 
Bay  Office,  410  Severn  Avenue,  Suite 
107A,  Annapolis,  MD  21403.  You  can 
also  obtain  the  proposal  package  ft-om 
the  NOAA  Chesapeake  Bay  Office 
Education  Home  Page  http:// 
rtoaa.chesapeakebay.net/education. 
FOR  FURTHER  INFORMATION  CONTACT: 
Seaberry  J.  Nachbar,  Education 
Coordinator,  NOAA  Chesapeake  Bay 
Office,  telephone:  (410)  267-5664.  or  e- 
mail:  seaberry. nachbar@noaa. gov. 
SUPP1.EMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

The  Fish  and  Wildlife  Act  of  1956.  as 
amended,  at  16  U.S.C.  753a,  authorizes 
the  Secretary  of  Commerce  (Secretary), 
to  develop  adequate,  coordinated, 
cooperative  research  and  training 
programs  for  fish  and  wildlife  resources, 
to  continue  to  enter  into  cooperative 
agreements  with  colleges  and 
universities,  with  game  and  fish 
departments  of  several  states,  and  with 
nonprofit  organizations  relating  to 
cooperative  research  units.  The 
Secretary  of  Commerce,  acting  through 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  is  authorized 
by  15  U.S.C.  1540  to  enter  into 
cooperative  agreements  and  other 
financial  agreements  with  any  nonprofit 
organization  to  aid  and  promote 
scientific  and  educational  activities  to 
foster  public  understanding  of  the 


National  Oceanic  and  Atmospheric 
Administration  or  its  programs.  This 
annoimcement  is  subject  to  the 
availability  of  funding  under  the 
Departments  of  Commerce  (DOC).  State, 
the  Judiciary,  and  Related  Agencies 
Appropriations  Act  of  2003  make  funds 
available  (D  the  Secretary. 

B.  Catalog  of  Federal  Assistance  (CFDA) 

The  projects  to  be  funded  are  in 
support  of  the  Chesapeake  Bay  Studies 
(CFDA  11.457),  under  the  Chesapeake 
Bay  Watershed  Education  and  Training 
Program. 

C.  Program  Description 

The  NOAA  Chesapeake  Bay  Office's 
(NCBO)Bay  Watershed  Education  and 
Training  (B-WET)  Program  was 
established  in  2002  to  provide 
environment-based  education  to 
students,  teachers,  and  communities 
throughout  the  Chesapeake  Bay 
watershed.  Using  the  environment  as 
the  context  for  learning  has  been  shown 
to  increase  a  student's  academic 
achievement  performance,  enthusiasm 
and  engagement  for  learning,  and 
encoiuages  greater  pride  and  ownership 
in  accomplishments.  The  environment 
can  provide  a  platform  upon  which 
educators  can  create  a  curriculum  that 
interests  learners  and  revitalizes 
teachers. 

The  B-WET  grant  program  is  a 
competitively  based  program  that 
supports  existing  environmental 
education  programs,  fosters  the  growth 
of  new  programs,  and  encourages  the 
development  of  partnerships  among 
environmental  education  programs 
throughout  the  entire  Chesapeake  Bay 
watershed.  Funded  projects  assist  in 
meeting  the  Stewardship  and 
Community  Engagement  goals  of  the 
Chesapeake  2000  agreement  (see 
Stewardship  and  Meaningful  Watershed 
Educational  Experiences  document  for 
details  http://www.chesapeakebay.net/ 
pubs/subcommittee/cesc/c2k.pdf). 
Projects  support  organizations  that 
provide  students  "meaningful" 
Chesapeake  Bay  or  stream  outdoor 
experiences  and  teachers  professional 
development  opportimities  in  the  area 
of  environmental  education.  The  B-WET 
Program  has  an  opportunity  to  create  a 
population  that  is  knowledgeable  about 
the  Chesapeake  Bay  watershed 
environment.  Environmentally  educated 
individuals  can  become  effective  future 
workers,  problem  solvers,  and 
thoughtful  community  leaders  and 
participants. 
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n.  Priority  Areas  and  Evaluation 
Criteria 

All  projects  must  address  State  (DE, 
MD,  NY,  PA.  VA,  WV)  and/or  District 
(DC)  academic  learning  standards. 
Proposals  should  address  one  or  both  of 
the  two  priority  areas:  (1)  "Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience;  or  (2)  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed. 
Potential  recipients  may  submit  separate 
proposals  for  each  priority  area  or  may 
submit  one  proposal  that  addresses  both 
priority  areas. 

A.  "Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience 

The  NCBO  seeks  proposals  for 
projects  that  provide  opportunities  for 
students  (K  through  12)  to  participate  in 
a  "meaningful"  Chesapeake  Bay  or 
stream  outdoor  experience.  The 
Chesapeake  Bay,  with  its  tributaries, 
provides  an  excellent  opportunity  for 
environmental  education.  In  many 
cases,  its  tidal  and  non-tidal  waters  and 
the  surrounding  landscape  provide 
"hands-on"  laboratories  where  students 
can  see,  touch,  and  learn  about  the 
Chesapeake  Bay  watershed  and  the 
greater  environment.  In  other  cases,  the 
Bay  watershed  can  be  brought  alive  to 
the  classroom  through  a  strong 
complement  of  outdoor  and  classroom 
experiences.  The  Chesapeake  Bay  and 
its  tributaries  should  be  considered  a 
living  resource  that  provides  a  genuine, 
locally  relevant  source  of  environmental 
knowledge  that  can  be  used  to  help 
advance  student  learning  skills  and 
problem-solving  abilities  across  the 
entire  school  ciuriculum. 

Total  anticipated  funding  is  about 
$925,000.  Of  the  amount  available  for 
this  priority  area,  about  $825,000  will  be 
awarded  to  larger  organizations  that 
provide  environmental  education 
programs  and  up  to  $100,000  to  smaller, 
commimity-based  organizations  that 
work  at  a  local  level  to  provide 
environmental  education  programs. 

Proposals  will  be  evaluated  on  the 
following  seven  criteria.  Reviewers  will 
assign  scores  ranging  from  0  to  100 
points. 

1.  Experiences  follow  the  scope  and 
sequence  of  a  "meaningful"  Chesapeake 
Bay  or  stream  outdoor  experience:  This 
part  of  the  program  comprises  a  series 
of  concepts  and  perceptions  appropriate 
for  K-  through  12-grade  students.  See 
also  the  Stewardship  and  Meaningful 
Watershed  Educational  Experiences 
document  {http:// 
www.chesapeakebay.net/pubs/ 
subcommittee/cbsc/c2k.pdf).  (15  points) 


a.  From  K  to  5.  Experiences  should  be 
neighborhood-based  and  reinforce  such 
basic  concepts  as  maps  and  models, 
habitat  principles,  and  the  concept  of 
the  water  cycle  and  watersheds. 

b.  From  6  to  8.  Experiences  should 
focus  on  team  and  class  projects  and 
investigations,  conducted  in  or  near 
water.  Experiences  should  reinforce 
science,  mathematics,  and  technology 
skills  developed  in  middle  school. 

c.  From  9  to  12.  Experiences  should 
be  first-hand  knowledge  in  or  near  water 
and  should  relate  to  the  earth  and 
biological  sciences,  concepts  developed 
in  civics  and  government,  and  attitudes 
reinforcing  responsible  citizenship. 

2.  "Meanin^ul"  Chesapeake  Bay  or 
stream  outdoor  experiences  are  hands- 
on  and  investigative  or  project-oriented: 
Experiences  should  include  activities 
where  questions,  problems,  and  issues 
are  investigated  through  data  collection, 
observation,  and  hands-on  activities. 
Experiences  should  stimulate 
observation,  motivate  critical  thinking, 
develop  problem-solving  skills,  and 
instill  confidence  in  students. 
Experiences  should  not  be  limited  to 
tours,  gallery  visits,  simulations, 
demonstrations,  or  "nature"  walks  but 
should  encourage  the  student  to  assist, 
share,  communicate,  and  connect 
directly  with  the  outdoors.  Experiences 
do  not  have  to  be  water-based  activities 
directly  on  the  Bay,  tidal  rivers,  streams, 
creeks,  ponds,  wetlands,  or  other  bodies 
of  water.  As  long  as  there  is  an 
intentional  connection  to  water  quality, 
watershed,  and  the  larger  ecological 
system,  outdoor  experiences  may 
include  terrestrial  activities  (e.g.. 
erosion  control,  buffer  creation, 
groimdwater  protection,  and  pollution 
prevention).  (15  points) 

3.  "Meaningful"  Chesapeake  Bay  or 
stream  outdoor  experiences  are  richly 
structured:  Experiences  should  consist 
of  three  general  paris,  not  necessarily 
occurring  in  this  order-  a  preparation 
phase;  an  outdoor  phase;  and  an 
analysis,  reporting  phase.  Projects 
should  provide  teachers  with  the 
support,  materials,  resources,  and 
information  needed  to  conduct  these 
three  parts.  The  preparation  phase 
should  focus  on  a  question,  problem,  or 
issue  and  involve  students  in 
discussions  about  it.  The  action  phase 
should  include  one  or  more  outdoor 
experiences  sufficient  to  conduct  the 
project,  make  the  observations,  or 
collect  the  data  required.  The  reflection 
phase  should  refocus  on  the  question, 
problem,  or  issue;  analyze  the 
conclusions  reached;  evaluate  the 
results;  and  assess  the  activity  and  the 
learning.  (15  points) 


4.  Projects  are  new  or  significantly 
enhanced:  Proposals  should  consist  of  a 
project  that  is  new  to  an  orgemization's 
enviroiunental  education  program  or 
includes  additions  that  significantly 
enhance  an  existing  project.  For 
example,  projects  could  include 
different  participants,  focus  on  a  new 
audience,  concentrate  on  a  different 
geographic  location,  or  employ  new 
techniques,  methods,  or  ideas.  (10 
points) 

5.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
applicants.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  between  two  or  more 
organizations.  The  B-WET  Program 
strongly  encourages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  should  be  actively 
involved  in  the  project,  not  just  supply 
equipment  or  curricula.  (20  points) 

6.  fustification  and  allocation  of  the 
proposed  budget:  Proposals  will  be 
evaluated  on  the  reasonableness  of  the 
proposed  budget.  (15  points) 

7.  Project  evaluation:  Explain  how 
you  will  ensure  that  you  are  meeting  the 
goals  and  objectives  of  your  project. 
Evaluation  plans  may  be  quantitative 
and/or  qualitative  and  may  include,  for 
example,  evaluation  tools,  observation, 
or  outside  consultation.(10  points) 

B.  Professional  Development  in  the  Area 
of  Environmental  Education  for 
Teachers  within  the  Chesapeake  Bay 
Watershed 

The  NCBO  seeks  proposals  for 
projects  that  provide  Kthrough-12 
teachers  within  the  Chesapeake  Bay 
watershed  opportunities  for  professional 
development  in  the  area  of 
environmental  education.  As  the 
purveyors  of  education,  teachers  can 
ultimately  make  meaningful 
environmental  education  experiences 
for  students  by  weaving  together 
classroom  and  field  activities  within  the 
context  of  their  curriculum  and  of 
current  critical  issues  that  impact  the  • 
watershed.  Systematic,  long-term 
professional  development  opportunities 
will  reinforce  a  teacher's  ability  to 
teach,  inspire,  and  lead  young  people 
toward  thoughtful  stewardship  of  our 
natural  resources. 

Total  anticipated  funding  is  about 
$925,000.  Proposals  will  be  evaluated 
on  the  following  six  criteria.  Reviewers 
will  assign  scores  ranging  from  0  to  100 
points. 

1 .  Projects  should  be  developed  to 
provide  teachers  with  the  teaching  of  a 
"meaningful"  Chesapeake  Bay  or 
stream  outdoor  experience  and  promote 
follow-through  by  encouraging  teachers 
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to  implement  a  "meaningful"  Bay  or 
stream  outdoor  experience  in  their 
classroom:  Projects  should  ensure  that 
professional  development  experiences 
for  the  teacher  ultimately  benefit  the 
student.  Professional  development 
opportunities  should  instruct  teachers 
about  a  'meaningful"  Chesapeake  Bay 
or  stream  outdoor  experience  (for  details 
see  the  Stewardship  and  Meaningful 
Watershed  Educational  Experiences 
document  http:// 
www.chesapeakebay.net/pubs/ 
subcommittee/cesc/c2k.pdf]  and 
encourage  teachers  to  implement  a 
"meaningful"  Chesapeake  Bay  or  stream 
outdoor  experience  in  their  classroom. 
For  example,  professional  development 
courses  could  result  in  a  lesson  plan; 
provide  teachers  with  materials,  or 
resources  needed  for  carrying  out  a 
"meaningful"  Chesapeake  Bay  or  stream 
outdoor  experience  in  their  classroom; 
and/or  require  teachers  to  document 
how  they  will  incorporate  what  they 
have  just  learned  into  the  classroom.  A 
point  of  contact  should  be  provided  to 
the  teacher  for  technical  support  during 
the  school  year.  (30  points) 

2.  Projects  involve  external  sharing 
and  communication:  Projects  should 
promote  peer-to-peer  sharing  and 
emphasize  the  need  for  external  sharing 
and  communication.  Projects  should 
include  a  mechanism  that  encoiuages 
teachers  to  share  their  experiences  with 
other  teachers  and  with  the 
environmental  education  conunimity. 
(15  points) 

3.  Projects  are  new  or  significantly 
enhanced:  Proposals  should  consist  of  a 
project  that  is  new  to  an  organization's 
enviroiunental  education  program  or 
that  includes  additions  that  significantly 
enhance  an  existing  project.  For 
example,  projects  could  include 
different  participants,  focus  on  a  new 
audience,  concentrate  on  a  different 
geographic  location,  or  employ  new 
techniques,  methods,  or  ideas.  (10 
points) 

4.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
applicants.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  h  'tween  two  or  more 
organizations.  The  B-WET  Program 
strongly  encourages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  shoidd  be  actively 
involved  in  the  project,  not  just  supply 
equipment  or  curricula.  (20  points) 

5.  Justification  and  allocation  of  the 
proposed  budget:  Proposals  will  be 
evaluated  on  the  reasonableness  of  the 
proposed  budget.  (15  points) 

6.  Project  evaluation:  Explain  how 
you  will  ensure  that  you  are  meeting  the 


goals  and  objectives  of  your  project. 
Evaluation  plans  may  be  quantitative 
and/or  qualitative  and  may  include,  for 
example,  evaluation  tools,  observation, 
or  outside  consultation.  (10  points) 

m.  Funding 

A.  Funding  Availability 

This  solicitation  announces  that 
approximately  $1.85M  may  be  available 
in  FY  2003,  in  award  amounts  to  be 
determined  by  the  proposals  and 
available  funds.  Applicants  are  hereby 
given  notice  that  funds  have  not  yet 
been  appropriated  for  this  program. 

About  $925,000  will  be  for  proposals 
that  provide  opportunities  for  students 
(K  through  12)  to  participate  in  a 
"Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience.  Of  the 
amount  available  for  this  priority  area, 
about  $825,000  will  be  awarded  to 
larger  organizations  that  provide 
environmental  education  programs  and 
about  $100,000  will  be  awarded  to 
smaller,  community-based  organizations 
that  work  at  a  local  level  to  provide 
environmental  education  programs. 
About  $925,000  will  be  for  proposals 
that  provide  opportunities  for 
Professional  Dlevelopment  in  the  area  of 
Environmental  Education  for  Teachers 
within  the  Chesapeake  Bay  Watershed. 

It  is  the  intent  of  the  NOAA 
Chesapeake  Bay  Office  to  continue  with 
several  existing  relationships  and  to 
make  awards  through  this  program  for 
projects  pending  successful  progress 
reports  and  review.  Therefore,  funding 
for  some  proposals  may  be  limited  to 
ongoing  projects. 

There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  qualified  projects.  The  exact 
amount  of  funds  that  may  be  awarded 
will  be  determined  in  pre-award 
negotiations  between  the  applicant  and 
the  NOAA  representatives.  Publication 
of  this  notice  does  not  oblige  NOAA  to 
award  any  specific  project  or  to  obligate 
any  available  funds.  If  one  incurs  costs 
prior  to  receiving  an  award  agreement 
signed  by  an  authorized  NOAA  official, 
one  would  do  so  solely  at  one's  own  risk 
of  these  costs  not  being  included  under 
the  award. 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  October  30.  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

B.  Award  Umits 

The  NCBO  anticipates  that  typical 
project  awards  for  ''Meaningful"  Bay  or 


Stream  Outdoor  Experiences  and 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
will  range  bom  $10,000  to  $150,000. 
Proposals  will  be  considered  for  funds 
greater  than  the  specified  ranges. 

C.  Continuation  of  Projects 

Proposals  may  be  considered  eligible 
for  continuation  beyond  the  first  project 
and  budget  period.  Proposals  may  be 
submitted  up  to  3  years.  However,  funds 
will  be  made  available  for  only  a  12- 
month  award  period  and  any 
continuation  of  the  award  period  will  be 
subject  to  an  approved  scope  of  work, 
satisfactory  progress,  a  panel  review, 
and  available  funding  to  continue  the 
award.  No  assurance  for  a  funding 
continuation  exists;  funding  will  be  at 
the  complete  discretion  of  NOAA. 

First-year  proposals  must  include  a 
full  description  of  the  activities  and 
budget  for  the  first  year  as  described  in 
this  announcement,  and  should  include 
a  summary  description  of  the  proposed 
work  for  each  subsequent  year  and  a 
estimated  budget  by  line  item  (without 
the  supporting  budget  detail  pages)  for 
review  and  analysis.  If  selected  for 
funding  the  applicant  will  be  required 
to  submit  a  full  proposal  for  the  second 
year  by  the  deadline  announced  in  the 
following  year's  competitive  cycle. 
Proposals  will  be  evaluated  through  a 
review  panel  process,  but  will  not  be 
subject  to  competition  with  new 
proposals. 

D.  Funding  Instrument 

Whether  the  funding  instrument  is  a 
grant  or  a  cooperative  agreement  will  be 
determined  by  the  amount  of  NCBO's 
involvement  in  the  project.  A 
cooperative  agreement  will  be  used  if 
NCBO  is  involved  substantially  in: 

1.  Monitoring  the  progress  of  each 
funded  project;  and 

2.  Working  with  the  recipients  to 
prepare  annual  reports  summarizing 
current  accomplishments  of  the  project. 

E.  Cost-sharing  Requirements 

The  NCBO  strongly  encourages 
applicants  applying  for  either  priority 
area  to  leverage  as  much  investment  as 
possible.  Federal  funds  may  not  be 
considered  matching  funds.  The  nature 
of  the  contribution  (cash  versus  in-kind) 
and  the  amount  of  matching  funds  will 
be  taken  into  consideration  in  the  final 
selection  process. 

TV.  Instructioiis  for  Application 

A.  Eligible  Applicants 

Eligible  applicants  for  both  priority 
areas  (i.e.,  "Meaningful"  Chesapeake 
Bay  or  Stream  Outdoor  Experience  and 
Professional  Development  in  the  Area  of 
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Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed) 
are  K-through-12  public  and 
independent  schools  and  school 
systems,  institutions  of  higher 
education,  community-based  and 
nonprofit  organizations,  state  or  local 
government  agencies,  interstate 
agencies,  and  Indian  tribal  governments 
in  the  Chesapeake  Bay  watershed. 
The  Department  of  Commerce/ 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  historically  black 
colleges  and  universities.  Hispanic 
serving  institutions,  tribal  colleges  and 
universities,  and  institutions  that  work 
in  undeserved  areas.  The  NCBO 
encourages  proposals  involving  any  of 
the  above  institutions. 

B.  Project  Start  Dates 

Projects  should  not  begin  before 
August  1,  2003. 

C.  Preliminary  Proposals 

Applicants  may  submit  a  preliminary 
proposal  prior  to  submitting  a  full 
proposal.  Preliminary  proposals  will 
undergo  an  assessment  to  be  reviewed 
by  program  staff  and  other  reviewers  to 
determine  if  the  proposed  project  is 
aligned  with  program  priorities.  This 
assessment  process  is  intended  to  form 
the  basis  for  providing  feedback  as  to 
how  the  proposal  may  more  closely 
align  with  program  priorities.  Under 
this  type  of  process,  regardless  of  any 
feedback  that  a  potential  applicant  may 
receive  in  response  to  a  preliminary 
proposal,  the  applicant  still  has  a  right 
to  submit  a  complete  new  application 
under  the  program. 
'    It  is  strongly  encouraged  that 
applicants  are  involved  in  the 
preliminary  proposal  process  and 
incorporate  preliminary  proposal 
feedback  into  the  full  proposal. 
Participation  in  this  process  will  be 
taken  into  consideration  in  the  final 
selection  process.  Applicants  will 
receive  feedback  approximately  four 
weeks  after  the  preliminary  proposal 
deadline. 

D.  Format  and  Requirements 

■   Preliminary  and  full  proposals  must 
be  complete  and  must  follow  the  format 
described  in  this  notice.  Potential 
recipients  may  submit  separate 
proposals  for  each  priority  areas  (i.e., 
"Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience  or 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed) 
or  may  submit  one  proposal  that 
addresses  both  priorities.  Applicants 


should  not  assume  prior  knowledge  on 
the  part  of  the  NCBO  as  to  the  relative 
merits  of  the  project  described  in  th 
application. 

1.  Preliminary  proposal  format: 
Applicants  are  required  to  submit  two 
copies  of  the  preliminary  proposal. 
Preliminary  proposal  format  must  be  in 
at  least  a  10-point  font,  one-sided,  and 
no  more  than  two  pages  in  length. 
Preliminary  proposals  that  are  longer 
than  two  pages  vtrill  not  be  considered. 
No  institutional  signatures  or  Federal 
government  forms  are  needed  while 
submitting  preliminary  proposals.  The 
following  information  should  be 
included: 

(1)  Organization  title. 

(2)  Principal  Investigator  (PI). 

(3)  Address,  telephone  number,  and 
email  address  of  applicant. 

(4)  Priority  areafs]  for  which  you  are 
applying  (i.e.,  "Meaningful"  Chesapeake 
Bay  or  Stream  Outdoor  Experience; 
Professional  Development  in  the  Area  of 
Enviroimiental  Education  for  Teachers 
in  the  Chesapeake  Bay  Watershed). 

(5)  Project  title. 

(6)  Geographical  area  of  focus. 

(7)  Project  objectives. 

(8)  Explain  how  your  project 
addresses  State  (DE,  MD.  NY.  PA.  VA. 
WV)  and/or  District  (DC)  academic 
learning  standards  and  the  definition  of 
a  "meaningful"  watershed  educational 
experience. 

(9)  Summary  of  work  to  be  performed 
(include  demographics  of  the  audience 
to  be  served  and  the  number  of  students 
and/or  teachers  to  be  ir  volved). 

(10)  Total  Federal  funds  requested. 

(11)  Tentative  partners  involved  in 
project. 

2.  Full  proposal  format:  Applicants 
are  required  to  submit  one  signed 
original  and  two  copies  of  the  full 
proposal.  Proposal  format  must  be  in  at 
least  a  10-point  font,  double-spaced, 
unbound,  and  one-sided.  Brevity  will 
assist  reviewers  and  program  staff  in 
dealing  effectively  with  proposals. 
Therefore,  the  Project  Description  may 
not  exceed  15  pages.  Tables  and  visual 
materials,  including  charts,  graphs, 
maps,  photographs,  and  other  pictorial 
presentations  are  not  included  in  the 
15-page  limitation.  Appendices  may  be 
incliided  but  must  not  exceed  a  total  of 
10-pages  in  length.  Appendices  may 
include  information  such  as  curriculum, 
resumes,  and/or  letters  of  endorsement. 
Additional  informational  material  will 
be  disregarded.  Proposals  must  include 
the  following  information: 

a.  Project  summary  (1-page  limit):  It 
is  recommended  that  each  proposal 
contain  a  sununary  of  no  more  than  one 
page  that  provides  the  following: 

(1)  Organization  title. 


(2)  Address,  telephone  number,  and 
email  address  of  applicant. 

(3)  Priority  area(s)  for  which  you  are 
applying  (i.e.,  "Meaningful"  Chesapeake 
Bay  or  Stream  Outdoor  Experience; 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
in  the  Chesapeake  Bay  Watershed). 

(4)  Project  title. 

(5)  Project  duration  (one  year  project 
period  beginning  to  end  dates,  starting 
on  the  first  of  the  month  and  ending  on 
the  last  day  of  the  month).  Please  note 
if  projects  are  being  submitted  with  the 
intent  of  continuation  beyond  the  first 
year. 

(6)  Principal  Investigator(s)  (PI). 

(7)  Project  objectives. 

(8)  Sununary  of  work  to  be  performed 
(include  number  of  teachers  and/or 
students  that  will  be  involved  in  yout 
project). (9)  Total  Federal  funds 
requested. 

(10)  Cost-sharing  to  be  provided  bom 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  project- 
related  cash  or  in-kind. 

(11)  Total  project  cost. 

b.  Project  description  (15-page  limit): 
Describe  precisely  what  your  project 
will  achieve  why,  how,  who,  and  where. 
The  project  description  should  include 
results  from  prior  B-WET  Program 
support,  if  applicable. 

(1  j  Why:  Explain  the  purpose  of  your 
project.  This  should  include  a  clear 
statement  of  the  work  to  be  undertaken 
and  include  the  following: 

-Explain  specifically  how  your 
project  addresses  State  (DE,  MD,  NY, 
PA,  VA.  WV)  and/or  District  (DC) 
academic  learning  standards  and  how  it 
is  integrated  into  the  ciurent  school 
curriculum. 

-Explain  which  priority  area(s)  your 
project  addresses  (i.e.,  (l)>Meanin^ful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience;(2)  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed). 

-Specifically  describe  how  your 
project  addresses  each  of  the  evaluation 
criteria  listed  in  that  priority  area  (i.e., 
each  of  the  seven  criteria  for  the 
"Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience  priority  area 
or  each  of  the  six  criteria  for  the 
Professional  Development  in  the  area  of 
Environmental  Education  for  Teachers 
within  the  Chesapeake  Bay  Watershed 
priority  area). 

(2)  How:  Outline  a  plan  of  action 
pertaining  to  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Explain  your  strategy, 
objectives,  activities,  delivery  methods, 
and  accomplishments  to  establish  for 
reviewers  that  you  have  realistic  goals 
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and  objectives  and  that  you  will  use 
effective  methods  to  achieve  them. 
When  accomplishments  cannot  be 
quantified,  list  the  activities  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  target 
completion  dates. 

-Project  Objectives:  Objectives  should 
be  simple  and  understandable:  as 
specific  and  quantitative  as  possible; 
clear  as  to  the  "what  and  when,"  but 
should  avoid  the  "how  and  why." 
Projects  should  be  accomplishment 
oriented  and  identify  specific 
performance  measures. 

(3)  Who:  Explain  who  will  conduct 
the  project.  Include  the  following: 

-List  each  organization,  cooperator,  or 
other  key  individuals  who  will  work  on 
the  project,  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution. 

-Identify  the  target  audience  and 
demonstrate  an  understanding  of  the 
needs  of  that  audience  (include 
specifically  how  many  students  and/or 
teachers  are  involved  in  your  project).(4) 
Where:  Give  a  precise  location  of  the 
project  and  area(s)  to  be  served. 

c.  Need  for  government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Explain  why  other  funding 
sources  cannot  fund  all  the  proposed 
work. 

d.  Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

e.  Total  project  costs:  Total  project 
costs  are  the  amoimt  of  funds  required 
to  accomplish  what  is  proposed  in  the 
Project  Description  and  include 
contributions  and  donations. 

Explain  the  calculations  and  provide 
a  narrative  to  support  specific  items  or 
activities,  such  as  personnel/salaries, 
fringe  benefits,  travel,  equipment, 
supplies,  contract  costs,  and  indirect 
costs.  The  budget  detail  and  narrative 
submitted  with  the  application  should 
match  the  dollar  amounts  on  all 
required  forms.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability,  allocability, 
and  reasonableness.  Please  Note  the 
following  funding  restrictions: 

-The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government,  see  Administrative 
Requirements,  Section  VI,  B. 

-^unds  for  salaries  and  fringe  benefits 
may  be  requested  only  for  those 
personnel  who  are  directly  involved  in 
implementing  the  proposed  project  and 
whose  salaries  and  fringe  benefits  are 
directly  related  to  specific  products  or 
outcomes  of  the  proposed  project. 
NOAA  strongly  encourages  applicants 


to  request  reasonable  amounts  of 
funding  for  salaries  and  fringe  benefits 
to  ensure  that  your  proposal  is 
competitive. 

f.  Letters  of  support  from  partners: 
Letters  of  support  should  be  included 
for  partners  that  are  making  a  significant 
contribution  to  the  project,  if  applicable. 

3.  Federal  forms:  Applicants  may 
obtain  required  Federal  forms  from  the 
NOAA  Chesapeake  Bay  Office  Web  site 
(see  ADDRESSES)  or  from  the  NOAA 
Grants  Web  site:  http:// 
www.rdc.noaa.gov/grants/index.html. 

a.Cover  sheet:  All  applicants  must  use 
Office  of  Management  and  Budget 
(OMB)  Standard  Form  424  (revised  7/ 
97)  as  the  cover  sheet  for  each  project. 

b.  Budget  form:  All  applicants  must 
use  a  Standard  Budget  Form  (SF-424A) 
required  for  all  Federal  grants. 

c.  Form  CD-51 1 :  All  applicants  must 
submit  a  CD-511.  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying". 

d.  SF-424B:  All  applicants  must 
submit  a  SF-424B,  "Assurances  of  Non- 
Construction  Programs". 

e.  CD-346  "Applicant  for  Funding 
Assistance":  Required  for  the  following 
individuals-Sole  Proprietorship, 
Partnerships,  Corporations,  Joint 
Venture,  Non-profit  Organizations. 

V.  Selection  Procedures 

A.  Initial  Evaluation  of  the  Applications  ■ 

NOAA  will  review  all  applications  to 
assure  that  they  meet  all  the 
requirements  of  this  announcement, 
including  eligibility  and  relevance  to 
the  Bay  Watershed  Education  and 
Training  (B-WET)  Program. 

B.  Technical  Review 

New  applications  meeting  the 
requirements  of  this  solicitation  will 
undergo  an  external  technical  review. 
This  review  will  normally  involve 
individuals  in  the  field  of 
environmental  education  frt)m  both 
NOAA  and  non-NOAA  organizations. 
Proposals  will  be  scored  based  on  the 
evaluation  criteria  as  defined  in  Section 
II  (A)  and  II  (B).  Reviewers  will  be  asked 
to  review  independently  and  to  provide 
a  score  and  comments  on  each  proposal. 
No  consensus  advice  will  be  given  by 
the  technical  reviewers. 

C.  Review  Panel 

The  NCBO  will  convene  a  review 
panel  consisting  of  at  least  three  experts 
in  the  field  of  environmental  education. 

1.  Projects  considered  for 
continuation:  The  review  panel  will 
discuss  existing  proposals  that  were 


awarded  with  the  possibility  of 
continuation.  Review  panel  members 
will  take  into  consideration  the 
successful  completion  of  the  project 
within  the  defined  project  period, 
whether  the  goals  of  the  project  were 
achieved,  and  the  cost  effectiveness  of 
the  project.  Review  panel  members  will 
then  independently  determine  whether 
the  projects  should  be  considered  for 
continuation.  No  consensus  advice  will 
be  given  by  the  reviewer  panel 
members. 

2.  New  proposals:  The  review  panel 
will  then  discuss  new  proposals  as  a 
panel,  incorporating  the  evaluation 
provided  by  the  technical  reviewers. 
The  reviewers  may  then  take  into 
account  the  following:  (a)  diversity  of 
geographic  location,  (b)  diversity  of 
applicants,  and  (c)  proposed  budget. 
Each  review  panel  member  will  then 
score  the  submitted  new  applications 
individually  on  a  scale  from  1  (poor)  to 
5  (excellent).  No  consensus  advice  will 
be  given  by  the  review  panel  members. 

D.  Funding  Decision 

New  proposals  will  then  be  evaluated 
and  ranked  numerically  for  funding 
based  upon  the  technical  and  the  panel 
review  scores  by  the  Program  staff.  After 
the  new  proposals  have  been  ranked, 
the  Chief  of  the  NCBO,  in  consultation 
with  Program  staff,  will  determine 
which  projects  will  be  recommended  for 
funding.  Existing  proposals  with  the 
possibility  of  continuation  will  take 
priority  over  new  proposals. 

Numerical  ranking  will  be  the 
primary  consideration  for  deciding 
which  of  the  new  proposals  will  be 
selected  for  funding.  However,  in 
making  the  final  selections,  the  Chief  of 
the  NCBO  may  also  consider  matching 
leverage,  duplication  with  other 
projects,  participation  of  the  projects  in 
the  preliminary  proposal  process,  and 
program  goals.  Accordingly,  numerical 
ranking  is  not  the  sole  factor  in  deciding 
which  new  proposals  will  be  selected 
for  funding.  The  Chief  of  the  NCBO  will 
prepare  a  written  justification  for  any 
recommendations  for  funding  that  fall 
outside  the  ranking  order,  or  any  cost 
adjustments.  The  exact  amoimt  of  funds 
awarded  to  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  Grants  Office, 
and  the  NCBO  staff.  Potential  grantees 
should  not  initiate  projects  in 
expectation  of  Federal  funding  until  an 
award  document  signed  by  an 
authorized  NOAA  official  has  been 
received. 

Unsuccessful  applications  will  be 
kept  on  file  in  the  Program  office  for  a 
period  of  at  least  12  months,  then 
destroyed. 
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VI.  Administrative  Requirements 

A.  Pre-award  Notification  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  Notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  Notice 
pubhshed  October  30,  2002  (67  FR 
66109)  is  applicable  to  this  solicitation. 

B.  Indirect  (Jost  Rates 

Regardless  of  any  approved  indirect 
cost  rate  applicable  to  the  award,  the 
maximum  dollar  amount  of  allocable 
indirect  costs  for  which  the  Department 
of  Commerce  will  reimburse  the 
recipient  shall  be  the  lesser  of  the  line 
item  amount  for  the  Federal  share  of 
indirect  costs  contained  in  the  approved 
budget  of  the  award,  or  the  Federal 
share  of  the  total  allocable  indirect  costs 
of  the  award  based  on  the  indirect  cost 
rate  approved  by  an  oversight  or 
cognizant  Federal  agency  and  current  at 
the  time  the  cost  was  incurred,  provided 
the  rate  is  approved  on  or  before  the 
award  end  date.  However,  the  Federal 
share  of  the  indirect  costs  may  not 
exceed  25  percent  of  the  total  proposed 
direct  costs  for  this  Program.  Applicants 
with  incfirect  costs  above  25  percent 
may  use  the  amount  above  the  25 
percent  level  as  cost  sharing.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

C.  Allowable  Costs 

Funds  awarded  cannot  necessarily 
pay  for  all  the  costs  that  the  recipient 
might  inciu-  in  the  course  of  carrying  out 
the  project.  Allowable  costs  are 
determined  by  reference  to  the  OMB 
Circulars  A-122,  "Cost  Principles  for 
Nonprofit  Organizations^;  A-21,  "Cost 
Principles  for  Education  Institutions>; 
and  A-87,  "Cost  Principles  for  State, 
Local  and  Indian  Tribal  Governments." 
Generally,  costs  that  are  allowable 
include  salaries,  equipment,  supplies, 
and  training,  as  long  as  these  are 
"necessary  and  reasonable.> 

Classification 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866.  Applications 
under  this  program  are  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs.> 

Under  section  553  (a)(2)  of  the 
Administrative  Procedm-e  Act,  prior 
notice  and  an  opportimity  for  public 


comment  are  not  required  for  this  notice 
concerning  grants,  benefits,  and 
contracts.  Therefore,  a  regiUatory 
flexibility  analysis  is  not  required  for 
the  purposes  of  the  Regulatory 
Flexibility  Act. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A,  and  424B 
has  been  approved  by  OMB  under  the 
respective  control  numbers  0348-0044, 
0348-0044,  and  0348-0040. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  OMB  control 
number. 

Dated:  December  10,  2002. 

Rebecca  Lent 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-31697  Filed  12-16-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  021127289-2289-01, 1.D. 
091002E] 

RIN0648-ZB34 

Financial  Assistance  for  Research  and 
Development  Projects  in  the  GuH  of 
Mexico  and  off  the  U.S.  South  Atlantic 
Coastal  States;  Cooperative  Reeearch 
Program  (CRP) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  solicitation  for 

applications. 

SUMMARY:  Subject  to  the  availability  of 
funds,  NMFS  (hereafter  referred  to  as 
"we"  or  "us")  announces  the 
availability  of  Federal  assistance  under 
the  Cooperative  Research  Program  (CRP) 
Grant  Program.  This  announcement 
provides  guidelines,  evaluations  criteria 
and  selection  procedures  for  the 
program. 

Under  the  CRP  program,  we  provide 
financial  assistance  for  research  and 
development  projects  that  optimize  the 
use  of  fisheries  in  the  Gulf  of  Mexico 
and  along  the  Atlantic  coast  involving 
the  U.S.  fishing  industry  (commercial 
and  recreational),  including  fishery 


biology,  resource  assessment,  socio- 
economic assessments,  management  and 
conservation,  selected  harvest  methods, 
and  fish  handling  and  processing. 
DATES:  We  must  receive  your 
application  by  close  of  business  (5  p.m. 
eastern  standard  time)  on  February  18, 
2003.  Applications  received  after  that 
time  will  not  be  considered  for  funding. 
ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
your  completed  applications  to:  EUie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive,  N.,  St.  Petersburg.  FL  33702.  You 
can  also  obtain  the  application  package 
from  the  SERO  homepage  at:  http:// 
caldera.sero.nmfs.gov/grants/programs/. 

You  must  submit  one  signed  original 
and  two  copies  of  the  completed 
application  (including  supporting     • 
information).  We  will  accept  neither 
facsimile  applications,  nor 
electronically  forwarded  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office,  (727)570-5324. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

The  CRP  is  a  competitive  Federal 
assistance  program  that  funds  projects 
seeking  to  increase  and  improve  the 
working  relationship  between 
researchers  irom  the  NMFS,  state  fishery 
agencies,  universities,  and  fishermen. 
Congress  has  initiated  the  cooperative 
research  funding  to  assist  the  NMFS  to 
improve  the  confidence  that  both 
commercial  and  recreational  fishermen 
have  in  the  data  and  analyses  performed 
in  support  of  fisheries  management.  The 
CRP  has  as  its  principal  goal  to  provide 
a  means  of  involving  conmiercial  and 
recreational  fishermen  in  the  collection 
of  fundamental  fisheries  information  to 
support  the  development  and  evaluation 
of  management  and  regulatory  options. 

B.  Funding 

We  are  soliciting  applications  for 
Federal  assistance  pursuant  to  15  U.S.C. 
713c  3(d).  This  document  describes  how 
you  can  apply  for  a  grant  or  cooperative 
agreement  under  the  CRP  Grant  Program 
and  how  we  determine  which 
applications  we  will  fund. 

Approximately  $2.0  million  may  be 
available  in  fiscal  year  (FY)  2003  for 
funding  projects.  This  amount  includes 
possible  in-house  projects.  Publication 
of  this  notice  obligates  neither  NMFS  to 
award  any  specific  grant  or  cooperative 
agreement  nor  all  or  any  parts  of  the 
available  funds. 
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Project  proposals  accepted  for  funding 
will  need  to  be  completed  within  18 
months. 

C.  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  described  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  imder  program  number 
11.454  entitled  Unallied  Management. 

n.  Funding  Priorities 

Your  proposal  must  address  one  of 
the  priority  areas  listed  below  as  they 
pertain  to  federally-managed  species  or 
species  relevant  to  Federal  fisheries 
memagement  plans.  If  you  select  more 
than  one  priority,  you  should  list  first 
on  your  application  the  priority  that 
most  closely  reflects  the  objectives  of 
your  proposal. 

Projects  should  focus  on  the  greatest 
probability  of  collecting  data  that  aids  in 
recovering,  maintaining,  or  improving 
the  status  of  stocks  upon  which  fisheries 
depend;  improving  the  understanding  of 
factors  affecting  recruitment  success  and 
long-term  sustainability  of  fisheries; 
and/ or  generating  increased  values  and 
opportunities  for  fisheries.  Projects  are 
evaluated  as  to  the  likelihood  of 
achieving  these  objectives,  with 
consideration  of  the  magnitude  of  the 
eventual  economic  or  social  benefits 
that  may  be  realized.  Priority  is  given  to 
funding  projects  in  the  subject  areas 
listed  in  this  section,  but  proposals  in 
other  areas  are  considered  on  a  funds- 
available  basis. 

A.  Commercial  Finfish 

There  are  several  priorities  within  this 
general  category  that  relate  to  the 
collection  of  catch,  effort,  size 
frequency,  bycatch,  and  detailed  data  on 
fishing  area  by  vessels  in  the 
commercial  fisheries  for  finfish  species. 
The  following  general  categories  are 
identified  in  priority  order: 

1.  Monitor  the  effects  of  closed  Marine 
Protected  Areas.  Research  is  needed  to 
identify  methods  to  measure  the 
response  of  marine  resource  to  changes 
in  regulations  for  Marine  Protected 
Areas  (MP As),  (a)  Projects  are  needed  to 
thoroughly  assess  the  impacts  of  times/ 
area  closures  in  the  Southeast  Region 
that  have  been  designated  to  protect 
finfish  spawning  aggregations  and/or 
concentrations  of  sub-legal  fish,  (b) 
Projects  to  collect  fine-scale  data  for 
catch-effort  are  needed  to  help  refine  the 
definition  (spatial  and  temporal)  of 
MP  As.  (c)  Projects  should  include  use  of 
fishermen's  knowledge  about  critical 
habitat  for  the  range  of  species 
harvested.  An  example  is  the  large  MPA 
intended  to.protect  small  swordfish  and 


other  highly  migratory  species  off  the 
US  southeastern  coast. 

2.  Characterize  the  total  catch  (from 
all  fleets  affecting  the  stocks),  including 
catch  composition  and  disposition  of 
the  catch,  (a)  Projects  are  needed  to 
collect  detailed  information  on  the 
composition  and  disposition  of  bycatch 
and  discards,  (b)  Investigations  are 
needed  to  determine  more  efficient  and 
effective  methods  to  record  catches 
more  accurately  and  on  a  real-time  basis 
during  the  actual  fishing  (e.g.  electronic 
logbooks),  (c)  Projects  are  needed  to 
develop  methods  to  increase  the  amount 
of  at-sea  observation  with  the 
application  of  imaging  systems,  (d) 
Projects  are  needed  to  fully  utilize 
scientific  observers  on-board  vessels  as 
a  means  of  collecting  detailed  catch, 
effort  and  disposition  data.  In  cases 
where  vessel  space  does  not  permit 
adding  an  observer,  it  might  be  possible 
to  designate  the  captain  or  a  crew 
member  as  the  responsible  individual 
on-board  for  recording  these  data. 
Projects  need  to  evaluate  the  type  of 
training  and  equipment  that  are 
required  to  assure  that  scientifically 
reliable  data  are  collected,  (e)  Data 
collection  projects  are  needed  to 
determine  the  effects  of  increasing  size 
limits  or  reducing  possession  limits  on 
discard  rates.  If  discard  mortalities  are 
high,  such  management  measures  might 
counteract  the  intended  conservation 
benefits  to  the  stock.  Discard  mortality 
rates  currently  used  in  assessments  are 
generally  based  on  small  numbers  of 
observations  or  are  unknown.  Resestfch 
is  needed  to  develop  estimates  of 
discard  mortality  rates  as  a  function  of 
size,  gear,  area,  season  and  depth  of 
fishing  is  needed  to  improve  the  basis 
for  estimating  the  conservation  benefits 
or  losses  associated  with  size  limits  for 
a  wide  range  of  stocks,  (f)  Data  - 
collection  projects  are  needed  to  help 
improve  the  information  on  life  history 
and  biological  investigations  on 
commercial  finfish  species  are  needed. 
Improved  information  about  the  age- 
structure  of  the  catch  (both  retained  and 
discarded)  based  on  otolith  or  other 
hard-part  age  readings  provide  an 
improved  basis  for  monitoring  the 
stock's  resilience  to  fishing.  Improved 
information  on  the  reproductive 
characteristics  of  the  stock  provides  a 
basis  for  refining  estimates  of  long-term 
potential  productivity  of  the  stock. 
Collection  of  biological  specimens  fi-om 
the  catch  is  necessary  for  improving  our 
understanding  of  the  life  history 
characteristics  that  influence  the  stock's 
resilience  to  fishing  and  potential  for 
production.  Research  activities  which 


provide  life  history  biological 
specimens  are  encouraged. 

3.  Monitoring  stock  abundance 
through  study-fleet  applications.  This 
type  of  cooperative  research  requires 
long-term  commitment  in  terms  of 
funding  and  application,  (a)  The 
objective  is  to  develop  a  consistent 
sampling  methodology  that  will  permit 
tracking  relative  abundance  of  a  fishery 
resoiut:e  across  time.  The  initial  step  for 
such  applications  is  the  development  of 
sampling  designs  and  protocols  to  be 
applied  by  the  fleet,  including 
intercalibration  studies  between  vessels, 
if  needed,  (b)  Projects  are  needed  to 
develop  methods  to  determine  the 
appropriate  sampling  designs  and  pilot 
studies  are  needed.  An  example  is  the 
potential  development  of  a  recruitment 
index  for  swordfish,  sampling  in  regions 
with  high  abundance  of  Young  of  the 
Year,  generally  in  the  areas  that  are  now 
closed  to  longlining  in  the  Guff  and 
along  the  southeastern  US  coast. 

4.  Projects  to  develop  and  test  gear 
and  fishing  strategy  modifications  to 
reduce  or  eliminate  unintended  catch 
are  needed. 

5.  Fishing  capacity  investigations. 
There  appears  to  be  a  wide-spread 
mismatch  between  the  current  capacity 
of  the  regional  fishing  fleets  and  the 
productivity  of  the  stocks.  Cooperative 
research  into  methods  to  optimize 
capacity  to  better  match  the  long-term 
potential  productivity  of  the  regional 
stocks  is  needed.  A  number  of 
possibilities  ranging  ft-om  Individual 
Quota  Systems  to  Vessel  Capacity 
Control  programs  could  be  considered. 
It  was  noted  that  there  are  likely 
regional/fishery  differences  that  would 
require  different  approaches. 


B.  Caribbean  Fisheries 

Orientation  meetings  have  recently 
been  conducted  between  the  Caribbean 
Fisheries  Management  Council  and  the 
fishing  industry.  These  meetings 
focused  upon  closing  fisheries  in 
portions  of  the  Exclusive  Economic 
Zone  (EEZ)  by  establishing  additional 
Marine  Protected  Areas  (MP As).  It  was 
evident  that  representatives  from  the 
Caribbean  were  clearly  in  touch  with 
concerns  expressed  by  user  groups  from 
their  region  and  were  attimed  to 
potentials  for  cooperative  research.  Two 
areas,  (1)  habitat  and  fisheries  and  (2) 
corals,  were  identified  as  principal 
research  topics. 

1.  Habitat  and  fisheries,  (a)  Research 
and  data  collection  to  estimate  the 
social  and  economic  impacts  that  are 
related  to  closures  of  MP  As  are  a  high 
priority.  Currently  the  Caribbean  has 
five  seasonal  closures  in  the  EEZ  for 
spawning  aggregates  of  fish  and  one  no- 
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take  zone  consisting  of  an  annual 
closure.  The  size  of  these  areas  is  not  as 
vast  as  areas  established  on  the 
mainland,  but  for  the  size  of  the  fishing 
grounds  in  the  Caribbean,  they  are 
significant.  Although  research  has  been 
conducted  on  the  biological  impacts  of 
several  no-take  zones,  little  or  no 
research  has  been  done  to  estimate  the 
impacts  on  the  fishing  communities  and 
the  economics  of  these  fisheries,  (b) 
Although  research  has  been  done  by 
scientists,  research  should  focus  on 
industry  being  utilized  as  a  conduit  to 
take  scientists  to  locations  for  study. 
The  commercial  sector  can  avail  the 
scientific  community  tremendous 
assistance  in  generating  information  and 
knowledge  about  area  closure  times  and 
spawning  areas,  (c)  Enormous  potential 
exists  for  cooperative  research  between 
industry  and  the  scientific  commimity. 
Significant  research  of  closed  areas  can 
be  effectively  achieved  by  incorporating 
commercial  fishermen  with  scientific 
investigations.  Commercial  fishermen 
could  also  assist  the  scientific 
community  to  locate  areas  of 
recruitment,  (d)  Projects  are  also  needed 
to  investigate  the  benefits  of  rotating 
MPAs  (either  temporal  or  spatial).  Once 
an  area  is  closed,  it  remains  closed 
forever,  but  research  is  needed  to 
determine  the  biological  and 
socioeconomic  benefits  of  alternating 
MPAs  between  open  and  closed. 

2.  Corals,  (a)  Research  is  needed  to 
determine  the  impact  on  coral  reefs 
from  both  commercial  and  recreational 
fishing  activity.  Industry  participation  is 
needed  to  research  the  impacts  of  gear 
on  coral  reefs,  (b)  Research  is  needed  to 
determine  the  impacts  to  coral  resulting 
from  recreational  fishing  activities. 
Overall  the  information  on  recreational 
fishing  activities  on  coral  reefs  is  sparse, 
even  Cbough  there  are  approximately 
60,000  recreational  vessels  in  the 
Caribbean.  Research  should  focus  on 
diving,  recreational  boating  and 
anchoring  on  coral  reefs. 

C.  Recreational  and  Charter  Fishery 

1.  Socioeconomic  research,  (a) 
Research  needs  to  be  performed  to 
determine  the  numbers  of  recreational 
fishermen  and  related  trips  need  to  be 
accurately  defined,  (b)  Data  needs  to  be 
collected  to  expand  the  information 
base  for  the  socioeconomic 
characteristics  or  the  recreational  and 
charter  boat  industries,  (c)  In  addition  to 
data  collection  activities,  research  needs 
to  be  done  to  investigate  the  potential 
economic  impacts  and  costs  associated 
with  recreational  fishing. 

2.  Research  on  Management 
Alternatives,  (a)  Research  into  the 
effects  of  seasonal  closures  or  MPAs  on 


the  recreational  and  charter  boat 
industries  are  a  priority,  (b) 
Investigations  should  include  benefits 
and  costs  to  the  stocks,  as  well  as 
socioeconomic  benefits/costs  to 
participants  in  the  fishery,  (c)  One  key 
element  is  research  into  the  potential 
impact  of  closures  and/ or  MPAs  to 
improve  spawning  stocks.  The 
biological  impact  of  such  management 
alternatives  should  be  more  clearly 
understood  regarding  impact  to 
spawning  stocks,  (d)  Another  key 
question  is  the  potential  impacts  of 
closures  on  the  recruitment  of  stocks 
that  are  important  for  recreational  and 
charter  boat  industries,  (e)  Research  is 
also  needed  to  determine  the  potential 
of  bag  and  size  limits  on  species  that  are 
important  to  recreational  and  charter 
boat  industries.  Emphasis  of  the 
research  shoiUd  be  on  looking  at 
alternatives  to  size  limits,  (f)  Bycatch 
post-release  mortality  closely  relates  to 
alternative  management  measures  and 
research  is  needed  to  adequately 
measure  these  mortality  rates.  At-sea 
observers  on  recreational  and  charter 
boat  trips  are  a  possible  means  of 
performing  this  type  of  research  and 
should  be  considered  for  this  research 
topic. 

3.  Catch/Effort  Data.  Data  collection 
projects  are  needed  to  improve  the  data 
on  catch  and  effort  from  the  private 
recreational  fishermen.  Research  is 
needed  to  determine  whether  and  at 
what  level  an  increase  in  the  numbers 
of  intercept  interviews  are  needed  to 
improve  better  resolution  in  the 
estimates  of  the  catch  and  effort  for  the 
private  recreational  fishery. 

4.  Habitat  research,  (a)  Research  is 
needed  to  evaluate  the  effectiveness  of 
artificial  reefs,  what  can  artificial  reefs 
do  for  the  fishing  community,  and 
estimate  associated  impacts,  (b) 
Research  is  needed  to  determine  the 
impacts  and  effects  of  harmful  algal 
blooms  such  as  red  tide  on  recreational 
and  charter  boat  fisheries,  (c) 
Investigations  are  needed  into 
requirements  for  essential  fisheries 
habitat  for  certain  species  -  gag  group, 
goliath  grouper  and  sharks. 

1.  Social  and  economic  impact  of 
fluctuations  in  domestic  shrimp  values. 
(a)  Research  is  needed  on  the  effects  on 
the  domestic  shrimp  fishery  by  high 
quantities  of  imports  from  foreign 
countries,  (b)  Research  is  also  needed  to 
investigate  the  social  and  economic 
impacts.  This  type  of  research  should 
include  impacts  on  communities,  both 
local  fishery-dependent  areas  and  the 
industry  as  a  whole. 

2.  Identifying  non-trawlable  areas. 
Research  is  needed  to  investigate  how 
habitat  enhancements  of  non-trawlable 


areas  could  benefit  shrimp  fisheries.  For 
example,  artificial  reefs  could  be  an 
important  method  to  improve  certain 
fisheries.  Such  research  could  include 
investigations  to  determine  if 
enhancements  could  increase  habitat  for 
juvenile  fish,  i.e.  red  snapper,  and  not 
only  sub-adult  and  adult  species. 

3.  Quantification  of  effort.  Research  is 
needed  to  continue  recent  effort  to 
improve  and  better  quantitate  fishing 
effort.  Such  research  needs  to 
incorporate  the  conditions  and 
recommendations  negotiated  with  the 
shrimp  industry.  Areas  of  concern  are 
insiuance  for  at-sea  observers, 
acceptable  gear  and  protecting 
confidential  data  that  are  collected  by 
the  projects. 

4.  BRD  testing  protocols.  Research 
needs  to  be  continued  to  develop  more 
efficient  methods  to  certify  finfish 
reduction  devices.  It  would  be 
beneficial  for  the  shrimp  industry  if 
certification  protocol  that  is  more 
desirable  for  both  the  resource  and  the 
user  could  be  developed. 

5.  Quantification  of  bycatch  rates. 
Research  is  needed  to  expand  existing 
methods  of  extrapolating  trawl  bycatch 
data  for  a  broad  range  of  conditions  and 
fishing  grounds.  Use  of  scientific  fishery 
observers  should  be  expanded  to  collect 
bycatch  information  for  a  wide  a  range 
of  fishing  area  and  conditions  as 
possible. 

m.  How  to  Apply 

To  apply  for  grants  or  cooperative 
agreements,  you  must  follow  the 
instructions  in  this  document. 

A.  Eligibility 

Eligible  applicants  include 
institutions  of  higher  education,  other 
nonprofits,  commercial  organizations, 
state  governments,  and  private  citizens. 
Federal  agencies  or  institutions  are  not 
eligible.  Foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments,  and  international 
organizations  are  excluded  for  purposes 
of  their  solicitation  since  the  objective 
of  the  CRP  is  to  optimize  research  and 
development  benefits  fit)m  U.S.  marine 
fishery  resources. 

B.  Duration  and  Terms  of  Funding 

We  will  award  grants  or  cooperative 
agreements  for  a  maximiun  period  of  up 
to  18  months,  For  the  extent  of 
substantial  involvement,  see  Section  III. 
D.  The  award  period  depends  upon  the 
duration  of  funding  requested  in  the 
applications,  the  decision  of  the  NMFS 
selecting  official  on  the  amount  of 
funding,  the  results  of  post-selection 
negotiations  between  the  applicant  and 
NOAA  officials,  and  pre-award  review 
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of  the  application  by  NOAA  and 
Department  of  Commerce  (DOC) 
officials. 

C.  Cost  Sharing 

Cost-sharing  is  not  required  for  the 
CRP.  Applications  must  provide  the 
total  budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Because  15  U.S.C.  713c 
3(c)(4)(B)  provides  that  the  amount  of 
Federal  funding  must  be  at  least  50 
percent  of  the  estimated  cost  of  the 
project,  the  total  costs  shown  in  the 
proposal  will  be  evaluated  for 
appropriateness  according  to  the 
administrative  rules,  including  15  CFR 
14.23  and  15  CFR  24.24,  as  appropriate. 
If  an  applicant  chooses  to  cost-share, 
and  if  that  application  is  selected  for 
funding,  the  applicant  is  bound  by  the 
percentage  of  the  cost  share  reflected  in 
the  grant  or  cooperative  agreement 
award.  Note:  Costs  incurred  in  either  the 
development  of  a  project  or  the  fmancial 
assistance  application,  or  time 
expended  in  any  subsequent 
discussions  or  negotiations  prior  to  the 
award,  are  neither  reimbursable  nor 
recognizable  as  part  of  the  recipient's 
cost  share. 

D.  Application  Format  and 
Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 
Your  application  must  be  complete  and 
must  follow  the  format  described  in  the 
CRP  Application  Package.  Applicants 
should  contact  the  NMFS  Southeast 
Regional  Office  for  a  copy  of  this 
solicitation's  CRP  Application  Package 
(see  ADDRESSES).  You  may  also  obtain 
the  application  package  from  the  SERO 
Home  Page  at:  ttp// 
caldera .  sero.  nmfs  .gov/gmnts/programs/. 

Project  applications  must  identify  the 
principal  participants,  and  include 
copies  of  any  agreements  describing  the 
specific  tasks  to  be  performed  by 
participants.  Project  applications  should 
give  a  clear  presentation  of  the  proposed 
work,  the  methods  for  carrying  out  the 
project,  its  relevance  to  managing  and 
enhancing  the  use  of  Gulf  of  Mexico  and 
Atlantic  fishery  resources,  and  cost 
estimates  as  they  relate  to  specific 
aspects  of  the  project.  Budgets  must 
include  a  detailed  breakdown,  by 
category  of  expenditures,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares.  The 
budget  must  include  estimates  of  the 


time  and  cost  to  the  government 
required  of  the  SEFSC  partner.  The  cost 
of  the  SEFSC  partner  is  not  to  be 
included  as  part  of  the  project  cost,  but 
should  be  included  as  a  separate  budget 
item. 

Applications  should  exhibit 
familiarity  with  related  work  that  is 
completed  or  ongoing.  Proposals  should 
state  whether  the  research  applies  to  the 
Gulf  of  Mexico,  South  Atlantic  or  North 
Atlantic  for  highly  migratory  species  or 
multiple  areas.  Successful  applicants 
are  required  to  collect  and  manage  data 
in  accordance  with  standardized 
procedures  and  format  approved  or 
specified  by  NMFS  and  to  participate 
with  NMFS  in  specific  cooperative 
activities  that  are  determined  by 
consultations  between  NMFS  and 
successful  applicants  before  project 
grants  are  awarded.  All  data  collected  as 
part  of  an  awarded  grant  must  be 
provided  to  the  National  Marine 
Fisheries  Service/Southeast  Fisheries 
Science  Center.  Data  must  be  edited  and 
specified  as  accurate  by  the  Principal 
Investigator. 

All  applicants  must  either  be  a 
commercial  or  recreational  fisherman  or 
have  a  written  agreement  that  the 
proposed  research  includes  a 
commercial  or  recreational  fisherman  or 
fishermen. 

All  applicants  must  include  a  written 
agreement  with  a  person  employed  by 
the  Southeast  Fisheries  Science  Center 
(SEFSC)  that  will  act  as  a  partner  in  the 
proposed  research  project.  The  SEFSC 
partner  will  assist  the  applicant  to 
develop  a  design  for  the  project  to 
assure  that  the  outcome  will  provide 
suitable,  scientific  data  and  results  to 
support  needed  fisheries  management 
information. 

Applications  must  be  one-sided  and 
unbound.  All  incomplete  applications 
are  returned  to  the  applicant.  Three 
copies  (one  original  and  two  copies)  of 
each  application  are  required  and 
should  be  submitted  to  the  NMFS 
Southeast  Regional  Office,  State/Federal 
Liaison  Office  {see  ADDRESSES). 

E.  Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  awarded  under  this  program  will 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  25  percent 
of  the  Federal  share  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less.  A 
copy  of  the  current,  approved, 
negotiated  Indirect  Cost  Agreement  with 
the  Federal  Government  must  be 
included  with  the  application. 


IV.  Screening,  Evaluation,  and 
Selection  Procedures 

A.  Initial  Screening  of  Applications 

When  we  receive  applications  we  will 
screen  them  to  ensure  that  they  were 
received  by  the  deadline  date  [see 
DATES);  include  SF  424  signed  and  dated 
by  an  authorized  representative;  were 
submitted  by  an  eligible  applicant, 
either  a  commercial  or  recreational 
fisherman  or  contains  a  written 
agreement  with  a  commercial  or 
recreational  fisherman;  includes  a 
written  agreement  with  an  SEFSC 
partner;  address  one  of  the  funding 
priorities  for  federally  managed  species; 
and  include  a  budget,  statement  of 
work,  and  milestones,  and  identify  the 
principal  investigator.  We  do  not  have 
to  screen  applications  before  the 
submission  deadline  in  order  to  identify 
deficiencies  that  would  cause  your 
application  to  be  rejected  so  that  you 
would  have  an  opportunity  to  correct 
them.  However,  should  we  do  so  and 
provide  you  information  about 
deficiencies,  or  should  you 
independently  decide  it  is  desirable  to 
do  so,  you  may  correct  any  deficiencies 
in  your  application  before  the  deadline. 
After  the  deadline,  the  application  must 
remain  as  submitted;  no  changes  can  be 
made  to  it.  If  your  application  does  not 
conform  to  these  requirements  and  the 
deadline  for  submission  has  passed,  the 
application  will  be  returned  without 
further  consideration. 

B.  Evaluations  of  Proposed  Projects 

1.  Technical  evaluation.  Application 
responsive  to  this  solicitation  will  be 
evaluated  by  three  or  more  appropriate 
private  and  public  sector  experts  to 
determine  their  technical  merit.  These 
reviewers  will  provide  individual 
evaluations  of  the  proposals.  No 
consensus  advice  will  be  given.  These 
reviewers  provide  comments  and  assign 
scores  to  the  applications  based  on  the 
following  criteria,  with  the  weights 
shown  in  parentheses: 

a.  Does  the  proposal  have  a  clearly    . 
stated  goals(s)  with  associated  objectives 
that  meet  the  needs  outlined  in  the 
project  narrative?  (  30  points  maximum) 

b.  Does  the  proposal  clearly  identify 
and  describe,  in  the  project  outline  and 
statement  of  work,  scientific 
methodologies  and  analytical 
procedures  that  will  adequately  address 
project  goals  and  objectives?  (30  points 
maximum) 

c.  Do  the  principal  investigators 
provide  a  realistic  timetable  to  enable 
full  accomplishment  of  all  aspects  of  the 
research?  (20  points  maximum) 

d.  How  effective  are  the  proposed 
methods  in  enabling  the  principal 
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investigators  to  maintain  stewardship  of 
the  project  performance,  finances, 
cooperative  relationships,  and  reporting 
requirements?  (10  points  maximiun) 

e.  Does  the  budget  appropriately 
allocate  and  justify  costs?  (10  points 
maximum) 

2.  Scientific  Panel.  Applications 
together  with  the  technical  reviewers' 
conmients  and  scores  are  presented  to  a 
Scientific  Panel  composed  of  NMFS 
scientific  experts.  This  panel  provides 
comments  and  rates  each  proposal  as 
either  "Recommended  for  Funding"  or 
"Not  Reconunended  for  Funding"  based 
on  merits  of  the  science,  the  necessity 
of  the  information  that  would  be  gained 
by  the  project,  and  the  likelihood  of 
assisting  industry  or  fisheries 
man^ement. 

3.  CRP  Panel.  Proposals  that  are 
"Recommended  for  Funding"  by  the 

-Scientific  Panel  are  presented  to  a  panel 
of  non-NOAA  Fishery  experts  known  as 
the  CRP  Panel.  Each  member  of  the 
Panel  individually  considers  if  needs  of 
the  Agency  are  addressed  in  each 
proposal,  if  the  project  assists  industry, 
and  if  the  project  addresses  issues  that 
are  important  to  regional  fisheries 
management.  The  individuals  on  the 
Panel  provide  comments  and  rate  each 
of  these  proposals  as  either 
"Recommended  for  Funding"  or  "Not 
Recommended  for  Funding."  No 
consensus  advice  will  be  given  by  the 
Panel.  The  Program  Manager  ranks  the 
proposals  in  the  order  of  preferred 
funding  based  on  the  number  of  Panel 
members  recommending  the  proposal 
for  funding. 

4.  Science  Center  Director.  The  ranked 
proposals  are  provided  to  the  Science 
Center  Director,  who  is  the  selecting 
official,  in  the  order  of  preferred 
funding,  based  on  the  number  of  Panel 
members  recommending  the  proposal 
for  funding.  If  there  are  ties  in  the 
rankings,  Uiose  ties  will  be 
distinguished  by  the  peer  review  score. 
The  Science  Center  Director  also 
receives  the  Panel  members'  individual 
comments,  and  comments  bom  the 
Scientific  Panel  for  projects  it  rated  as 
"Reconmiended  for  Funding.^ 

The  Science  Center  Director,  in  the 
consultation  with  the  Regional 
Administrator,  determines  the  projects 
to  be  reconunended  for  funding.  Though 
rarely  used,  the  Science  Center  Director 
has  an  option  to  make  a  selection  that 
falls  outside  the  CRP  Panel's  order  of 
preferred  funding  on  the  following 
grounds:  for  geographic  diversity,  if  not 
enough  projects  have  addressed  a 
priority,  or  because  of  duplication  with 
other  funded  grants  within  NOAA.  The 
Science  Center  Director  will  justify  in 
writing  any  such  selection. 


The  exact  amount  of  funds  awarded, 
the  final  scope  of  activities,  the  project 
duration,  and  specific  NMFS 
cooperative  involvement  with  the 
activities  of  each  project  are  determined 
in  pre-award  negotiations  between  the 
applicant,  the  NOAA  Grants  Office  and 
the  NMFS  Program  Office.  Projects  must 
not  be  initiated  by  recipients  until  a 
signed  award  is  received  from  the 
NOAA  Grants  Office.  Successful 
applications  generally  are  recommended 
within  210  days  from  the  date  of 
publication  of  this  notice.  The  earliest 
start  date  of  awards  average  90  days 
after  each  project  is  selected  and  after 
aU  NMFS/applicant  negotiations  of 
cooperative  activities  have  been 
completed.  The  earliest  start  date  of 
awards  is  about  300  days  after  the  date 
of  publication  of  this  notice.  Applicants 
should  consider  this  selection  and 
processing  time  in  developing  requested 
start  dates  for  their  applications. 
Unsuccessful  applications  will  be 
returned  to  the  applicant. 

V.  Administrative  Requirements 

A.  Your  Obligations  as  an  Applicant 

You  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  proposal, 
including  one  signed  original  and  nine 
signed  copies  of  the  application. 

2.  Be  available  to  respond  to  questions 
during  the  review  and  evaluation  of  the 
proposal(s). 

B.  Your  Obligations  as  a  Successful 
Applicant  (Recipient) 

If  you  are  selected  to  receive  a  grant 
award  for  a  project,  you  must: 

1.  Manage  the  day-to-day  operations 
of  the  project,  be  responsible  for  the 
performance  of  all  activities  for  which 
funds  are  granted,  and  be  responsible 
for  the  satisfaction  of  all  administrative 
and  managerial  conditions  imposed  by 
the  award. 

2.  Keep  records  sufficient  to 
docimient  any  costs  incurred  under  the 
award,  and  allow  access  to  these  records 
for  audit  and  examination  by  the 
Secretary  of  Commerce,  the  Comptroller 
General  of  the  United  States,  or  their 
authorized  representatives;  and  submit 
financial  status  reports  (SF  269)  to 
NOAA  Grants  in  accordance  with  the 
award  conditions. 

3.  Submit  semiannual  project  status 
reports  on  the  use  of  funds  and  progress 
of  the  project  to  Us  within  30  days  after 
the  end  of  each  6-month  period.  You 
will  submit  these  reports  to  the 
individual  identified  as  the  NMFS 
Program  Officer  in  the  funding 
agreement. 


4.  Submit  a  final  rpport  within  90 
days  after  completion  of  each  project  to 
the  NMFS  Program  Officer.  The  final 
report  must  describe  the  project  and 
include  an  evaluation  of  the  work  you 
performed  and  the  results  and  benefits 
in  sufficient  detail  to  enable  us  to  assess 
the  success  of  the  completed  project. 

5.  Submit  all  data  collected  as  part  of 
the  project  to  the  SEFSC  partner.  Project 
data  must  be  edited  and  verified  as 
accurate  by  the  applicant  prior  to  being 
submitted  to  the  SEFSC.  Data  must  be 
submitted  in  the  agreed  upon  format. 

6.  In  addition  to  the  final  report,  we 
request  that  you  submit  any 
publications  printed  with  grant  funds 
(such  as  manuals,  surveys,  etc.)  to  the 
NMFS  Program  Office  for  dissemination 
to  the  public. 

C.  Other  Requirements  of  Recipients 

If  a  grant  is  made  that  specifically 
requires  the  collection  of  information 
from  the  public,  there  will  be  a  delay  to 
allow  NMFS  to  obtain  the  required 
Paperwork  Reduction  Act  (PRA) 
approval  prior  to  the  start  of  the 
collection.  This  approval  process  takes 
a  minimimi  of  4  months.  Information  on 
the  PRA  process  can  be  foimd  at  the 
following  Web  site  address: 
www.rdc.noaa.gov®pra. 

Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs.^ 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553a(2))  or  any  other  law  for  this  notice 
concerning  grants,  benefits,  and 
contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
purposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

This  action  has  been  determined  to  be 
not  significant  for  purposed  of 
Executive  Order  12866. 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act, 
unless  that  collection  displays  a 
currently  valid  OMB  control  nimiber. 

This  notice  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  SF-LLL,  SF-424B, 
and  SF-269  have  been  approved  by 
OMB  under  the  respective  control 
nxmibers  0348-0043,  0348-0040,  034a- 
0046  and  0348-0039.  Public  reporting 
burden  for  the  latter  collections  of 
information  is  estimated  to  average  4 
hours  for  an  application,  1  hour  for  a 
semi-annual  report,  and  1  hour  for  a 
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final  report.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Ellie  Francisco  Roche  (see  ADDRESSES). 

Authority:  15  U.S.C.  713c-3(d) 

Dated:  December  9,  2002. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory  Pro-ams,  National  Marine 
Fisheries  Service. 

(FR  Doc.  02-31698  Filed  12-16-02;  8:45  ami 
BNXMO  CODE  3610-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

p.D.  120902G] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  the  Reef  Fish 
Advisory  Panel  (AP)  and  the  Standing 
and  Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC)  from 
January  6  through  January  9.  2003. 
DATES:  The  Councils  Reef  Fish  AP  will 
convene  at  9  a.m.  on  Monday.  January 
6,  2003  and  conclude  by  4  p.m.  on 
Tuesday.  January  7.  2003.  The  SSC  will 
convene  at  9  a.m.  on  Wednesday, 
January  8,  2003  and  will  conclude  by  4 
p.m.  on  Thursday,  January  9,  2003. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore 
Hotel,  2225  Lois  Avenue,  Tampa,  FL; 
telephone:  813-877-6688.Council 
address:  Gulf  of  Mexico  Fishery 
Management  Council.  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran.  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLfMENTARY  INFORMATION:  The  AP 
and  the  SSC  will  review  reports  of  the 
Coimcil's  Reef  Fish  Stock  Assessment 
Panel  (RFSAP)  and  Socioeconomic 
Panel  (SEP)  on  the  stock  assessments 


and  status  of  the  red  grouper  and 
yellowedge  grouper  stocks  in  the  Gulf  of 
Mexico.  These  stock  assessments  were 
prepared  by  the  NMFS  and  were 
presented  to  the  RFSAP  during  their 
September  17-19,  2002  meeting.  Red 
grouper  assessments  were  previously 
conducted  in  1991,  1993,  and  1999. 
This  is  the  first  time  that  a  stock 
assessment  has  been  conducted  on 
yellowedge  grouper. 

In  October  2000,  NMFS  declared  red 
grouper  to  be  overfished,  based  on  the 
1999  assessment  plus  additional 
analyses  conducted  at  the  request  of  the 
RFSAP.  In  September  2002,  the  Council 
submitted  a  red  grouper  rebuilding  plan 
to  NMFS  (Secretarial  Amendment  1  to 
the  Reef  Fish  Fishery  Management 
Plan),  which  is  currently  being  reviewed 
by  NMFS.  Based  on  the  results  of  the 
2002  red  grouper  stock  assessment  and 
the  recommendations  oflhe  RFSAP, 
SEP,  AP,  and  SSC,  the  Council  may 
choose  to  modify  its  proposals  for 
rebuilding  the  red  grouper  stock.  The 
AP  and  SSC  will  provide 
recommendations  to  the  Council  on 
both  red  grouper  and  yellowedge 
grouper  regulations. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
AP/SSC  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  AP/SSC  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agendas  of  these 
meetings  and  the  stock  a^essments  can 
be  obtained  by  calling  the  Council  office 
at  813-228-2815  (toll-free  888-833- 
1844).  Additional  materials,  including 
the  RFSAP  report  and  the  SEP  report, 
can  also  be  obtained  fit}m  the  Council 
office  or  downloaded  from  the  Council 
Web  site  (http://www.gulfcouncU.org) 
but  the  SEP  report  may  not  be  available 
until  just  prior  to  the  meetings. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  27,  2002. 


Dated:  December  10.  2002. 
Ricliard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-31692  Filed  12-16-02:  8:45  am] 
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0EPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  120902H] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Shrimp  Advisory 
Panel  (AP). 

DATES:  The  Shrimp  AP  meeting  is 
scheduled  to  begin  at  8:30  a.m.  on 
Tuesday.  January  7,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  at  the  New  Orleans  Airport  Hilton, 
901  Airline  Highway,  Kenner,  LA; 
telephone:  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Council:  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Shrimp  AP  will  convene  to  receive 
reports  from  NMFS  on  the  biological 
and  economic  aspects  of  the  2002 
Cooperative  Shrimp  Closure  with  the 
state  of  Texas.  The  Shrimp  AP  may 
make  recommendations  for  a 
cooperative  closure  with  Texas  for  2003. 
The  Shrimp  AP  will  also  review  a 
revised  Options  Paper  for  Amendment 
13  to  the  Shrimp  Fishery  Management 
Plan  (FMP)  addressing  maximum 
sustainable  yield  (MSY),  optimum  yield 
(OY),  maximum  stock  size  threshold 
(MSST),  and  maximum  fishing  mortality 
threshold  (MFMT)  for  shrimp  stocks,  as 
well  as  vessel  monitoring  systems 
(VMS),  and  bycatch  issues. 

The  Shrimp  AP  consists  principally  of 
commercial  shrimp  fishermen,  dealers, 
and  association  representatives. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
AP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
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those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  AP  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency.  Copies  of  the 
agenda  can  be  obtained  by  calling  813- 
228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  27,  2002. 

Dated:  December  10,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-31693  Filed  12-16-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  1209021] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Coimcil  will  convene 

public  meetings. 

DATES:  The  meetings  will  be  held  on 

January  13-16,  2003. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Holiday  Inn  Riverwalk,  217  North 

St  Mary's,  San  Antonio,  TX  78205; 

telephone:  210-224-2500. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

January  15 

8:30  a.m. — Convene. 
8:45  a.m.  - 12  noon — Receive  public 
testimony  on  the  Cooperative  Texas 


Shrimp  Closing  and  on  yellowedge  and 
red  grouper  total  allowable  catch  (TAG). 
Final  action  on  these  TACs  will  be  taken 
at  a  subsequent  meeting. 

1:30  p.m.  -  5:30  p.m. — Receive  the 
report  of  the  Reef  Fish  Management 
Committee. 

January  16 

8:30  a.m.  -  9:30  a.m. — Receive  the 
report  of  the  Shrimp  Management 
Committee. 

9:30  a.m.  - 1 1 .30  a.m.— Receive  the 
report  of  the  Habitat  Protection 
Committee. 

11:30  a.m.  -  12  noon — Receive  the 
Mackerel  Management  Committee 
Report.  '^ 

1:30  p.m.  -  3  p.m.  -Complete  action  on 
the  Draft  Red  Snapper  Individual 
Fishing  Quota  (IFCy  profile. 

3  p.m.  -  3:45  p.m. — Receive  the  South 
Atlantic  Fishery  Management  Council 
liaison  report. 

3:45  p.m.  -  4  p.m. — Receive 
Enforcement  Reports. 

4  p.m.  -  4:15  p.m. — Receive  the  NMFS 
Regional  Administrator's  Report. 

4:15  p.m.  -  4:45  p.m. — Receive  • 
Director's  Reports. 
4:45  p.m.  •  5  p.m. — Other  Business. 

January  13 

8  a.m.  - 10:30  a.m. — Convene  the 
Shrimp  Management  Committee  to  hear 
a  review  of  the  economic  condition  of 
the  Texas  shrimp  industry  by  Mike 
Haby  of  Texas  A&M  University  and 
biological  and  economic  reports  by 
National  Marine  Fisheries  Service 
(NMFS)  on  the  cooperative  Texas 
Shrimp  Closure.  The  committee  will 
also  review  the  Draft  Amendment  13 
Options  Paper  addressing  maximum 
sustainable  yield  (MSY),  optimum  yield 
(OY),  maximum  stock  size  threshold 
(MSST),  and  maximum  fishing  mortality 
threshold  (MFMT)  for  shrimp  stocks; 
vessel  monitoring  systems  (VMS);  and 
bycatch.  The  committee  will  make 
recommendations  for  full  Council 
review  on  Thursday  morning. 

10:30  a.m.  -  11:30  a.m. — Convene  the 
Mackerel  Management  Committee  to 
review  a  draft  regulatory  amendment/ 
environmental  assessment  (EA)  which 
addresses  MSY,  OY.  MSST,  and  MFMT 
for  the  coastal  migratory  pelagic  species. 

1  p.m.  -  5:30  p.m. — Convene  the  Reef 
Fish  Management  Committee  to  to  hear 
the  Reef  Fish  Stock  Assessment  Panel 
(RFSAP)  report  and  Socioeconomic 
Panel  (SEP)  report  on  red  and 
yellowedge  groupers.  They  will  also 
review  the  Draft  Reef  Fish  Amendment 
18  Options  Paper  and  the  Draft  Reef 
Fish  Amendment  21.  The  Reef  Fish 
Amendment  18  Options  Paper  considers 
additional  alternatives  for  management 


of  the  grouper  stocks.  The  Reef  Fish 
Amendment  21  considers  alternatives 
related  to  the  marine  reserves 
established  as  gag  aggregation  sites  off 
central  west  Florida.  The  Committee 
will  also  suggest  to  NMFS  and  NOAA 
General  Counsel  the  types  of  penalties 
that  should  be  used  to  deter  violations 
of  the  provisions  of  an  individual 
fishing  quota  (IFQ)  system  for  red 
snapper.  The  committee  will  hear  a 
presentation  by  NMFS  enforcement  on 
violations  of  the  western  longline 
prohibited  area. 

January  14 

8:30  a.m.  - 12  noon — Continue  the 
Reef  Fish  Management  Committee  if 
necessary. 

1 .30  p.m.  -  5:30  p.m. — Convene  the 
Habitat  Protection  Committee  to  review 
and  comment  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Essential  Fish  Habitat  (EFH) 
Generic  Amendment. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA),  those  issues  may  not  be 
the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  MSFCMA, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final<action 
to  address  the  emergency.  A  copy  of  the 
Committee  schedule  and  agenda  can  be 
obtained  by  calling  (813)  228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  January  6, 
2003. 

Dated:  December  10.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-31694  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Management  Group.  Office  of  the  Chief 
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Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
18.  2003. 

SUPPtEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comriient. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  11.  2002. 
lohn  D.  Tressler, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  Federal  Perkins/NDSL  Loan 
Assignment  Form. 

Frequency:  On  occasion. 

Affected  Public:  Not-for-profit 
institutions;  businesses  or  other  for- 
profit;  individuals  or  household. 


Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  21.262. 

Burden  Hours:  8.505. 

Abstract:  This  form  is  used  to  collect 
pertinent  data  regarding  student  loans 
from  institutions  participating  in  the 
Federal  Perkins  Loan  Program.  The 
Perkins  Assignment  Form  serves  as  the 
transmittal  document  in  the  assignment 
of  such  loans  to  the  Federal  government. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
|FR  Doc.  02-31645  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.116N] 

Fund  for  the  Improvement  of 
Postsecondary  Education — Special 
Focus  Competition  (Institutional 
Cooperation  and  Student  Mobility  in 
Postsecondary  Education  among  the 
United  States,  Canada  and  Mexico); 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  and  other  public  and  private 
nonprofit  institutions  and  agencies. 

Applications  Available:  December  17. 
2002. 

Deadline  for  Transmittal  of 
Applications:  April  11.  2003. 

Deadline  for  Intergovernmental 
Review:  July  15.  2003. 

Available  Funds:  Approximately 
$300,000  for  FY  2003. 

Estimated  Range  of  Awards:  $30,000 
for  FY  2003.  $200,000-$215.000  for 
four-year  duration  of  grant 


Estimated  Average  Size  of  Awards: 
$30,000  for  FY  2003.  $210,000  for  four- 
year  duration  of  grant. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Page  Limit:  The  application  narrative 
is  where  you.  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  your  narrative  to  the  equivalent  of 
no  mcke  than  twenty  (20)  double-spaced 
pages  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figiu^s.  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
title  page,  the  budget  section,  including 
the  narrative  budget  justification,  the 
assurances  and  certifications,  the 
resumes,  the  bibliography,  or  the  letters 
of  support. 

Our  reviewers  will  not  read  any  pages 
of  your  application  narrative  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  82.  85,  . 
86.  97.  98.  and  99. 
SUPPLEMENTARY  INFORMATION:  This 
program  is  a  Special  Focus  Competition 
to  support  projects  addressing  a 
particular  problem  area  or  improvement 
approach  in  postsecondary  education. 
The  competition  also  includes  an 
invitational  priority  to  encourage 
proposals  designed  to  support  the 
formation  of  educational  consortia  of 
American.  Canadian  and  Mexican 
institutions  to  encourage  cooperation  in 
the  coordination  of  curricula,  the 
exchange  of  students  and  the  opening  of 
educational  opportunities  throughout 
North  America.  The  invitational  priority 
is  issued  in  cooperation  with  Canada 
and  Mexico.  Canadian  and  Mexican 
institutions  participating  in  any 
consortium  proposal  responding  to  the 
invitational  priority  may  apply, 
respectively,  to  Human  Resources 
Development  Canada  and  the  Mexican 
Department  of  Public  Education  for 
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additional  funding  under  separate 
Canadian  and  Mexican  competitions. 

Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Invitational  Priority 

Projects  that  support  consortia  of 
institutions  of  hi^er  education  that 
promote  institutional  cooperation  and 
student  mobility  among  the  United 
States,  Canada,  and  Mexico. 

Methods  for  Appljring  SelecticHi  Criteria 

We  give  equal  weight  to  the  listed 
criteria.  Within  each  of  the  criteria,  we 
give  equal  weight  to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  applications  for  grants 
imder  this  program  competition,  we  use 
selection  criteria  chosen  from  those 
listed  in  34  CFR  75.210  of  EDGAR. 

FOR  APPUCATKWS  OR  FURTHER 
INFORMATION  CONTACT:  Fund  for  the 
Improvement  of  Postsecondary 
Education  (FIPSE).  U.S.  Department  of 
Education.  1990  K  Street,  NW,  8th 
Floor,  Washington,  DC  20006-8544. 
You  may  also  request  application  forms 
by  calling  732-544-2504  (fax  on 
demand),  or  application  guidelines  by 
calling  202-358-3041  (voice  mail)  or 
submitting  the  name  of  the  competition 
and  your  name  and  postal  address  to 
FIPSE@ED.GOV  (e-mail). 

Applications  are  also  listed  on  the 
FIPSE  Web  Site:  http:// 
www.ed.gov.FIPSE. 

e- APPLICATIONS  are  available  at: 
http://e-grants.ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  For 
additional  program  information  call  the 
FIPSE  office  202-502-7500  between  the 
hoivs  of  8  a.m.  and  5  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  number  listed 
under  FOR  APPUCATIONS  OR  FURTHER 
MFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
.that  number.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 


format  the  standard  fonnd  included  in 
the  application  package. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  electronic 
applications  differ  from  those  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)(34  CFR 
75.102).  Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department  generally 
offers  interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Pro|ect  for  Eleiitroiiic  Submisrion 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Program  for  North  American  Mobility  in 
Higher  Education  (CFDA  No.  84.116N) 
is  one  of  the  programs  included  in  this 
project.  If  you  are  an  applicant  under 
the  Program  for  North  American 
Mobility  in  Higher  Education,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Adininistration  and  Payment  System 
(GAPS).  Users  of  e- Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  this  e- 
Application  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format,  nor  will  we  penalize 
you  if  you  submit  an  application  in 
paper  format.  When  you  enter  the  e- 
Application  system,  you  will  find 
inibrmation  about  its  hours  of  operation. 

•  You  may  submit  all  docimients 
electronically,  including  the  Tide  Page, 
(substitutes  for  the  ED  Form  424), 
Budget  Summary  Form  (substitutes  for 
the  ED  Form  524),  and  all  necessary 
assurances  and  certifications. 


•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
Mdll  include  a  PR/ A  ward  number  (an 
identifying  number  imique  to  your 
application). 

•  Within  three  working  days  of 
submitting  yoiu*  electronic  application, 
fax  a  signed  copy  of  the  Title  Page 
(replaces  ED  424)  to  the  Application 
Control  Center  after  following  these 
steps: 

(1)  Print  the  Title  Page  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  Title 
Page. 

(4)  Fax  the  Title  page  to  the 
Application  Control  Center  at  202  260- 
1349  within  three  working  days  of 
submitting  yotir  electronic  application. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Program  for  North  American 
Mobility  in  Higher  Education  and  you 
are  prevented  from  submitting  your 
application  on  the  closing  dates  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  yotir 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
ApplicatioD  for  this  competition;  and 

(2)  (a)  The  e-Application  system  must- 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the    - 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  E>C  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  imavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  imder  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-Grants  help  desk  at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Program  for  North 
American  Mobility  in  Higher  Education 
at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
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Applications)  in  the  application 
package. 

NotR  Due  to  the  upgrading  of  software,  we 
anticipate  that  the  e-Application  system  will 
be  unavailable  for  several  days  in  mid- 
December. 

The  tentative  schedule  for  this  down 
time  is  from  7  p.m.,  December  12  until 
6  a.m.,  December  16,  Washington,  DC 
time.  Please  check  http://e-grants.ed.gov 
for  any  updates  on  the  unavailability  of 
the  e-Application  system. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  202  512-1530. 

Note:  The  ofTicial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Ck>de 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  113»-1138d. 

Dated:  December  12.  2002. 
Sally  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

(FR  Dot:.  02-31690  Filed  12-16-02:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.11 6M1 

Fund  for  the  Improvement  of 
Postsecondary  Education— Special 
Focus  Competition:  US-Brazil  Higher 
Education  Consortia  Program 
(Institutional  Cooperation  and  Student 
Mobility  in  Postsecondary  Education 
Between  the  United  States  and  Brazil) 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 

Purpose  ofProgmm:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 


institutions  and  other  public  and  private 
nonprofit  institutions  and  agencies. 

Applications  Available:  IDecember  17, 
2002. 

Deadline  for  Transmittal  of 
Applications:  March  28,  2003. 

Deadline  for  Intergovernmental 
Review:  May  27,  2003. 

Estimated  Available  Funds:  $300,000. 
The  estimated  amount  of  funds 
available  for  awards  is  based  on  the 
Administration's  request  for  this 
program  for  FY  2003.  The  actual  level 
of  funding,  if  any,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards:  $28,000- 
$32,000  for  FY  2003;  $190,000- 
$210,000  for  4-year  duration  of  grant. 

Estimated  Average  Size  of  Awards: 
$30,000  for  FY  2003;  $200,000  for  4-year 
duration  of  grant.  (The  first  year  grant  is 
a  preparatory  phase.  The  grant  amounts 
in  subsequent  years  will  be  higher 
during  the  implementation  phase  of  the 
grant). 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80.  82.  85, 
86,  97,  98,  and  99. 
SUPPLEMENTARY  INFORMATION:  This 
program  is  a  Special  Focus  Competition 
under  the  Fund  for  the  Improvement  of 
Postsecondary  Education  (Title  VU,  Part 
B  of  the  Higher  Education  Act  of  1965, 
as  amended)  to  support  projects 
addressing  a  particular  problem  area  or 
improvement  approach  in 
postsecondary  education.  The 
competition  also  includes  an 
invitational  priority  to  encourage 
proposals  designed  to  support  the 
formation  of  educational  consortia  of 
American  and  Brazilian  institutions  to 
encourage  cooperation  in  the 
coordination  of  curricula,  the  exchange 
of  students,  and  the  opening  of 
educational  opportunities  between  the 
United  States  and  Brazil.  The 
invitational  priority  is  issued  in 
cooperation  with  Brazil.  These  awards 
support  only  the  participation  of  U.S. 
institutions  and  students  in  these 
consortia.  Brazilian  institutions 
participating  in  any  consortium 
proposal  responding  to  the  invitational 
priority  may  apply,  respectively,  to  the 
Coordination  of  Improvement  of 
Personnel  of  Superior  Level  (CAPES), 
Brazilian  Ministry  of  Education,  for 


additional  funding  under  a  separate  but 
parallel  Brazilian  competition. 

Priority 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority: 

Projects  that  support  consortia  of 
institutions  of  higher  education  that 
promote  institutional  cooperation  and 
student  mobility  between  the  United 
States  and  Brazil. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications. 

Methods  for  Applying  Selection 
Criteria:  The  Secretary  gives  equal 
weight  to  the  listed  criteria.  Within  each 
of  the  criteria,  the  Secretary  gives  equal 
weight  to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  75.210. 

(1)  The  significance  of  the  proposed 
project,  as  determined  by — 

(a)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

(b)  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  effectively 
in  a  variety  of  other  settings;  and 

(c)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(2)  The  quality  of  the  design  of  the 
proposed  project,  as  determined  by — 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable;  and 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(3)  The  adequacy  of  resources,  as 
determined  by — 

(a)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project; 

(b)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
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appropriate  entities  to  such  support; 
and 

(c)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(4)  The  quality  of  the  project 
personnel,  as  determined  by — 

(a)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel;  and 

(b)  The  extent  to  which  the  applicant 
encourages  applications  for  emplo3rment 
frtim  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Etepartment  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  ptarties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  US-Brazil  Higher 
Education  Consortia  Program — CFDA 
No.  84.116M  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  imder  the  US-Brazil  Higher 
Education  Consortia  Program — CFDA 
No.  84.116M,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Adniinistration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  volimtary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 


•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents        -^ 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  US-Brazil  Higher  Education 
Consortia  Program— CFDA  No.  84.116M 
and  you  are  prevented  from  submitting 
your  application  on  the  closing  d^te 
because  the  e-Application  system  is 
unavailable,  we  will  grant  you  an 
extension  of  one  business  day  in  order 
to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery. 

For  us  to  grant  this  extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)  (a)  The  e-Application  system  must 
be  imavaUable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m..  Washington.  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  and 
4:30  p.m..  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 


of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-Grants  help  desk  at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  US-Brazil  Higher 
Education  Consortia  Program — CFDA 
No.  84.116M  at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.116M. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  application  materials  and 
further  program  information  may  also  be 
obtained  from  Cindy  Fisher,  Fund  for 
the  Improvement  of  Postsecondary 
Education  (FIPSE),  U.S.  Departinent  of 
Education,  1990  K  Street.  NW.,  8tii 
Floor.  Washington,  DC  20006-8544. 
Telephone:  (202)  502-7500.  You  may 
also  request  application  guidelines  by 
submitting  the  name  of  the  competition 
(US-Brazil)  and  your  name  and  postal 
address  to:  fipse@ed.gov. 

Applications  are  also  available  on  the 
FIPSE  Web  site  at:  http://www.ed.gov/ 
offices/OPE/FlPSE/BraziU. 

If  you  use  a  teleconununications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  [e.g.  Braille, 
large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  program 
contact  person  listed  under  FOR  FURTHER 
MFORMATKM  CONTACT.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
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Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  tbe  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  ofTicial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofTicial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gpv/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  113&- 
1138d. 

Dated:  December  12.  2002. 
Sally  L.  Stroup, 

Assistant  Secretary.  Office  of  Postsecondary 
Education. 
(PR  Doc.  02-31691  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  03-16:  Catalysis 
Science 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Science 
(SC).  U.S.  Department  of  Energy  (DOE), 
hereby  announces  its  interest  in 
receiving  grant  applications  for  high- 
risk,  long-term,  multi-investigator, 
multidisciplinary  research  on  the 
science  of  catalysis.  See  Supplementary 
Information  below  for  specific 
guidelines.  The  goal  of  the  Catalysis 
Scienqe  research  effort  is  to  develop 
combined  experimental  and  theoretical 
approaches  to  enable  molecular-level 
understanding  of  catalytic  reaction 
mechanisms,  ultimately  enabling  the 
prediction  of  catalytic  reactivity  at 
multiple  time  and  length  scales. 
Strongly  encouraged  are:  (a) 
Applications  containing  synergistic 
integration  of  physical,  chemical,  and/or 
biochemical  experimentation  with  solid 
state  and  molecular  reactivity  theories; 

(b)  applications  that  integrate  atomistic 
design  of  catalytically  active  sites; 
molectilar,  supramolecular  or  solid-state 
synthesis;  and  in-situ.  time-  and  space- 
resolved,  spectroscopy  and  microscopy; 

(c)  applications  to  identify  mechanisms 
and  principles  common  to 
homogeneous,  heterogeneous,  and  bio 


catalysis  for  the  purpose  of  advancing 
the  understanding  of  catalysis  and 
developing  novel  chemical  or  physical 
functionalities;  and  (d)  applications  to 
understand  and  manage  catalyst 
complexity  arising  from  the 
combination  ot  diverse  functionalities, 
namely  chemical,  biological,  electronic, 
optical,  magnetic,  mechanical,  thermal, 
etc.  DOE  National  Laboratory 
investigators  should  refer  to  the 
complementary  request  for  proposals 
announced  tmder:  http:// 
www.sc.doe.gov/production/grants/ 
gmnts.html. 

DATES:  Letters  of  intent  are  required  and 
must  include  th^  information  specified 
under  Application  Guidelines,  and  must 
be  submitted  by  4:30  p.m..  E.S.T., 
February  5.  2003.  Full  applications  must 
be  preceded  by  the  letters  of  intent  and 
must  be  submitted  by  4:30  p.m.,  E.S.T., 
March  26,  2003,  in  order  to  be  accepted 
for  merit  review  and  consideration  for 
award  during  Fiscal  Year  2003. 
ADDftESSES:'l.etters  of  intent  must  be 
sent  as  email  attachment  in  PDF  format 
to  Drs.  Raul  Miranda 
{raul.miranda@science.doe.gov)  and 
William  Millman 

[william.millman@science.doe.gov). 
Formal  applications  referencing 
Program  Notice  03-16  must  be  sent 
electronically  by  an  authorized 
institutional  business  official  through 
DOE's  Industry  Interactive  Prociu^ment 
System  (IIPS)  at:  http://e-center.doe.gov 
[see  also  http://www.sc.doe.gov/ 
production/grants/grants. html.)  IIPS 
provides  for  the  posting  of  solicitations 
and  receipt  of  applications  in  a 
paperless  environment  via  the  Internet. 
In  order  to  submit  applications  through 
IIPS  your  business  official  will  need  to 
register  at  the  IIPS  Web  site.  The  Office 
of  Science  will  include  attachments  as 
part  of  this  notice  that  provide  the 
appropriate  forms  in  PDF  fillable  format 
that  are  to  be  submitted  through  IIPS. 
Color  images  should  be  submitted  in 
IIPS  as  a  separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
application  as  Color  image  1 ,  Color 
image  2,  etc.  Questions  regarding  the 
operation  of  UPS  may  be  E-mailed  to  the 
IIPS  Help  Desk  at:  HelpDesk&e- 
center.doe.gov  or  you  may  call  the  help 
desk  at:  (800)  683-0751.  Further 
information  on  the  use  of  UPS  by  the 
Office  of  Science  is  available  at:  http:/ 
/www. sc.doe.gov/ production/ g^nts/ 
gmnts.html. 

If  you  are  unable  to  submit  the 
application  through  IIPS,  please  contact 


the  Grants  and  Contracts  Division, 
Office  of  Science  at:  (301)  903-5212.  in 
order  to  gain  assistance  for  submission 
through  IIPS  or  to  receive  special 
approval  and  instruction  on  how  to 
submit  printed  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Raul  Miranda  by  telephone  at:  (301) 
903-8014.  or  Dr.  William  Millman  at: 
(301)  903-5805,  or  at  the  E-mail 
addresses  mentioned  above,  or  by  mail 
at  U.S.  Department  of  Energy,  Office  of 
Science,  SC-14/Germantown  Building, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585-1290. 
SUPPLEMENTARY  INFORMATION: 

General  and  Particular  Goals  of  This 
Notice 

The  general  goals  of  the  Catalysis 
Science  research  effort  at  the  Office  of 
Basic  Energy  Sciences  are  the  following: 
(1)  Attain  a  fundamental  scientific 
understanding  of  catalytic  reactivity  of 
molecular,  supramolecular  or  nanoscale, 
and  condensed  matter;  (2)  acquire  basic 
knowledge  of  the  structural,  dynamic, 
and  electronic  aspects  of  multi-atom 
assemblies  that  are  associated  with 
materials  imdergoing  chemical 
transformations  and  converting  or 
transferring  energy  or  mass;  and  (3) 
develop  the  methodology  and  tools  to 
design  and  synthesize  hard,  soft 
(macromolecular  and  biological),  and 
hybrid  materials  at  the  atomic  level  to 
achieve  controlled  reactivity,  multi- 
functionality,  and  time-dependent 
behavior. 

The  particular  goal  of  the  Catalysis 
Science  effort  is  to  dramatically 
accelerate  the  development  of  a 
predictive  science  of  chemical  catalysis 
by  means  of  appropriate  theoretical  and 
experimental  collaborations.  To  that 
end,  focused  and  joint  activities  among 
complementary  scientists  and  engineers 
will  be  supported  to  discover  structure- 
property  relationships  and  set  the 
foundations  for  comprehensive  theories 
of  catalyst  reactivity  and  time- 
dependent  behavior.  Consequently, 
support  will  be  given  for  the  use  of 
advanced  experimental  and  theoretical 
tools,  as  well  as  the  development  of  new 
synthetic,  spectroscopic,  structural, 
theoretical  and  information 
management  tools,  for  achieving 
systematic  probing  and  exacting  control 
of  structure-reactivity  relationships. 

Expected  Long-Term  Impact  of  the 
Research  Funded  Under  This  Notice 

The  fundamental  understanding 
sought  with  this  research  should,  in  the 
long  term,  lead  to  novel  molecular  or 
nanoscale  constructs  endowed  with 
designed  chemical  reactivity.  As 
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catalysts,  such  materials  should  possess, 
by  definition,  the  ability  to  direct 
chemical  transformations  quickly, 
selectively,  and  repeatedly,  toward 
desired  sets  of  products,  without 
themselves  suffering  degradation.  To 
convert  selected  species  that  may  be 
components  of  complex  mixtures,  future 
catalysts  will  also  possess  enzyme-like 
reactant  specificity  and  chemo-,  regio- 
and  stereo-selectivity.  Acting  in 
environments  with  various  types  of 
heterogeneity,  future  synthetic  catalysts 
will  be  self-adaptive  or  externally 
controllable,  by  incorporating  both 
sensing  and  acting  functionalities  in  the 
same  structiire.  Future  catalysts  will 
have  self-healing  capabilities  in  order  to 
reverse  degradation  and  prevent 
deactivation.  They  might  be  timable  to 
absorb  energy  in  specific  spectral  ranges 
and  deliver  such  energy  to  selected 
chemical  bonds.  These  complex 
structiues  will  efficiently  convert 
currently  intractable  fossil  and 
renewable  feedstocks  into  clean  fuels, 
chemical  commodities,  fine  chemicals 
and  special  materials.  They  will  also 
dramatically  purify  our  environment, 
protect  our  security,  balance  our  body 
chemistry,  and  impact  a  number  of 
industries:  power,  food,  transportation, 
electronics,  housing,  etc.  The  objective 
of  this  research  effort  is  to  develop 
fundamental  scientific  understanding  of 
the  physicochemical  mechanisms  and 
discovery  of  the  principles  that  will 
allow  the  design  and  controlled 
synthesis  of  the  catalysts  that  will 
achieve  this  vision. 

Emphasis  on  Research  Teams 

Note:  Single  investigators  wishing  to 
submit  an  application  in  response  to  the 
goals  stated  in  this  notice  should  contact  an 
appropriate  program  manager  in  the  Office  of 
Basic  Energy  Sciences.  See  above  for  contact 
information. 

Applications  are  sought  from  multi- 
investigator  teams  that  focus  on  the 
creation  of  new  approaches  to  research 
in  catalysis.  Thus,  applications  that 
present  novel  approaches  to  integrating 
or  coordinating  the  various  aspects  of 
catalysis  (heterogeneous,  homogeneous 
and  biological)  are  particularly 
encouraged,  as  are  applications  that 
integrate  advanced  experimental 
teclmiques.  synthetic  methodology,  and 
theory  and  modeling.  Participation  by 
investigators  who  are  new  to  catalysis 
science  research  is  strongly  encouraged. 

In  particular,  this  notice  targets 
imaginative  multidisciplinary  research 
efforts  coordinating  some  or  all  of  the 
following  disciplines:  chemistry, 
biology,  physics,  materials  science, 
engineering;  molecular  and  solid  state 


synthesis,  structural  and  spectroscopic 
instrumentation,  reaction  mechanisms 
and  dynamics;  chemical  and  materials 
theory,  applied  mathematics, 
information  science  and  computation. 
The  application  should  describe  how 
that  coordination  may  lead  to  a 
predictive  science  of  catalysis. 

Applicants  are  invited,  but  not 
required,  to  partner  with  multiple 
institutions:  imiversities.  TXDE  National 
Laboratories  (FTRDCs)  and  Nanoscale 
Science  Research  Centers,  when 
appropriate  and  necessary  for  the 
intellectual  and  operational  benefit  of 
the  collaboration.  Applications  must 
include  a  management  plan  describing 
the  intellectual  responsibility  of  each 
investigator  and  how  each  of  them  is 
essential  to  achieving  the  overall  project 
milestones  (seis  Application  Guidelines 
for  detailed  instructions.) 

In  multi-institutional  applications, 
only  the  leading  institution  must  submit 
the  original  application,  including 
separate  and  detailed  budgets  from  each 
institution.  Research  collaboration  with 
DOE  FFRDCs  is  welcome,  but  funds  will 
be  provided  to  these  organizations 
under  a  separate  notice  (http:// 
www.sc.doe.gov/production/gnmts/ 
grantsJitml.)  A  guide  for  submitting  a 
collaborative  application  with  a  national 
laboratory  can  be  accessed  via  the  web 
at:  http://www.sc.doe.gov/production/ 
grants/CoIab.html.  International 
collaborations  are  also  welcome,  but  the 
international  partner  will  not  receive 
funding  under  this  notice.  Use  of 
national  and  international  user  facilities 
is  encouraged  but  not  required.  All 
projects  will  be  evaluated  using  the 
same  criteria,  regardless  of  the 
submitting  institution. 

Program  Fiuding 

It  is  anticipated  that  up  to  $4  million 
will  be  available  for  up  to  6  new  grant 
awards  during  Fiscal  Year  2003, 
contingent  upon  the  availability  of 
appropriated  funds.  For  this  initial 
funding  period,  three-year  grants  are 
expected,  also  contingent  upon  the 
availability  of  appropriated  funds, 
progress  of  the  research,  and  continuing 
program  need. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria  listed  in  descending  order  of 
importance  as  codified  at  10  CFR  part 
605.10(d)  (http://www.sc.doe.gov/ 
production/grants/605index.html): 

1.  Scientific  and/ or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 


3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resoiures; 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

In  addition,  applications  will  be 
evaluated  in  terms  of  the  organizational 
plan  and  the  research  coordination.  The 
evaluation  will  also  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  programmatic 
needs. 

External  peer  reviewers  will  be 
selected  with  regard  to  both  their 
scientific  expertise  and  the  absence  of 
conflict  of  interest.  Non-federal 
reviewers  may  be  used  and  submission 
of  an  application  constitutes  agreement 
that  this  is  acceptable  to  the 
investigatoKs)  and  the  submitting 
institution. 

Application  Guidelines 

Note:  Each  university  investigator  is 
limited  to  only  one  application  as  either 
principal  investigator/project  director  or  co- 
principal  investigator. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  foimd  in  10  CFR  part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is 
available  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 
grants/grants. html.  The  application 
Face  Page,  form  DOE  F  4650.2.  must 
contain  the  principal  investigator/ 
project  director's  name,  institution. 
phone  number,  fax  nimiber,  and  E-mail 
address.  Requests  for  three-year  grants 
are  expected.  For  multi-institutional 
applications,  see  further  instructions 
below. 

The  letter  of  intent  should  be  brief 
and  contain  a  project  title,  principal 
investigator/project  director,  ce- 
principal  investigators,  external 
collaborators  not  included  in  the 
budget,  institutions  involved,  estimated 
total  budget,  piupose  and  innovative 
aspects  of  the  research,  and  primary  role 
of  each  principal  investigator.  The 
letters  of  intent  are  not  binding  and  will 
be  used  by  program  managers 
exclusively  for  preliminary 
identification  of  potential  peer 
reviewers,  conflicts  of  interest,  and 
duplications  of  effort. 

The  full  application  shall  contain  a 
research  description  limited  to  a 
maximiun  of  40  pages  per  application, 
including  figures,  tables,  and  previous 
results.  It  must  also  contain  a  research 
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management  and  coordination  plan, 
limited  tolO  pages.  The  application 
must  have  a  short  abstract  focusing  on 
the  goals  of  the  research  and  an 
executive  summary  that  includes 
research  methodology  and  coordination 
plan  for  the  research  team.  Attachments 
must  include  a  brief  biography  for  each 
investigator  and  external  collaborator;  a 
listing  of  all  current  and  pending 
federal,  state,  and  private  support  for 
each  investigator  listed  in  the  budget: 
and  letters  of  commitment  from  external 
collaborators  not  included  in  the 
budget.  The  required  page  and  font 
format  are:  8.5  inch  x  11  inch  page  size: 
1  inch  top.  bottom  and  right  margins; 
1.25  inch  left  margin:  single,  1.5  or 
double  line  spacing:  12  pt  font  size  for 
text  and  appropriate  fonts  for  equations 
and  symbolic  notation.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications. 

The  application  must  have  the 
following  ordered  format: 

1— Face  page  (DOE  F  4650.2). 

2 — ^Table  of  contents. 

3 — Project  abstract  (400  word 
maximum). 

4 — Executive  summary  (3  page 
maximum). 

5 — Budget  for  each  year  and 
cumulative  budget  (DOE  F  4620.1). 

6 — Budget  explanation. 

7 — Cover  page(s)  with  project  title, 
names  of  project  director  and  co- 
principal  investigators  and  their 
affiliations.  For  multi-institutional 
applications,  list  the  investigator  names, 
their  institutions,  the  yearly  amount 
request  from  each  institution  and  the 
yearly  total  request. 

8 — Research  description  (40  page 
maximum,  including  goals,  background, 
research  plan,  previous  results  (if  any), 
and  research  methodology). 

9 — Research  management  and 
coordination  plan  (10  page  maximum). 

10 — References  (including  full  titles). 

11 — Biographical  sketches  (3  page 
maximum  per  principal  investigator  and 
external  collaborator). 

12 — Description  of  main  bcilities  to 
be  used  in  the  research. 

13 — Current  and  pending  support  for 
each  investigator  listed  in  the  budget(s). 

14 — Letters  of  commitment  from 
external  collaborators. 

15 — Federal  certification  pages  for  the 
submitting  institution. 

16 — Appendix  1  (For  multi- 
institutional  applications  only):  original 
signed  pages. 

17 — Appendix  2  (For  multi- 
institutional  applications  only): 
combined  budget  sheets. 


Specific  Instructions  for  Multi- 
Institutional  Applications 

The  leading  institution  project 
director/principal  investigator  is 
responsible  for  the  management  and 
coordination  of  the  overall  effort  and  for 
submitting  the  application.  If  the 
application  were  funded,  each 
institution  would  receive  a  separate 
grant  or  contract  and  there  would  be  no 
subcontracts.  Therefore,  each  institution 
must  prepare  and  sign  its  own  face  page 
(item  1  listed  above),  budget  sheets  and 
explanation  (items  5-6  above)  and 
federal  certification  pages  (item  15 
above).  On  the  face  page,  each 
institution  should  identify  its  principal 
investigator  and  specify  its  amount 
request.  The  project  director/principal 
investigator  of  the  leading  institution 
must  electronically  or  otherwise  submit 
the  application  using  the  following 
format:  (item  1)  leading  institution  face 
page  citing  the  amount  requested  by  the 
leading  institution;  (items  2-15)  body  of 
the  application  including  the  leading 
institution's  budget  and  explanation 
(items  5-6);  (item  16)  Appendix  1, 
containing  all  original  budgets, 
explanations  and  federal  certification 
pages  from  the  other  institutions;  and 
(item  17)  Appendix  2,  containing  a 
spreadsheet  that  combines  the  budgets 
from  the  multiple  institutions  in  an 
easily  readable  format. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  December 
10.  2002. 

lohn  Rodney  Clark. 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  02-31649  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  ER03-244-000.  at  al.] 

Califomia  Independent  System 
Operator  Corporation,  et  al.;  Electric 
Rate  and  CorjxMVte  Filings 

December  9.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docl^et  classification. 


1.  Califomia  Independent  Sjrstem 
Operator  Corporation 

[Docket  No.  ER03-244-0001 

Take  notice  that  on  December  5,  2002. 
the  Califomia  Independent  System 
Operator  Corporation  (ISO),  submitted 
an  informational  filing  in  accordance 
with  Article  IX,  Section  B  of  the 
Stipulation  and  Agreement  approved  by 
the  Commission  on  May  28, 1999, 
Califomia  Independent  System  Operator 
Corp.,  87  FERC  ^  61,250.  ISO  states  that 
this  provision  requires  the  ISO  to 
provide  on  a  confidential  basis  to  the 
Commission  (I)  information  regarding 
any  notice  ftt)m  an  RMR  Unit  requesting 
a  change  of  Condition;  (ii)  the  date  the 
chosen  Condition  will  begin:  and  (iii)  if 
the  change  is  frtim  Condition  2,  the 
applicable  level  of  Fixed  Option 
Payment. 

The  ISO  also  states  that  unredacted 
copies  of  this  filing  have  been  served, 
subject  to  the  applicable  Non-Disclosure 
and  Confidentiality  Agreement  in  the 
RMR  Contract,  on  the  designated  RMR 
contact  persons  at  the  Califomia  Public 
Utilities  Commission  and  the  California 
Electricity  Oversight  Board.  The  ISO 
adds  that  redacted  copies  of  this  filing 
have  been  served,  subject  to  the  Non- 
Disclosure  and  Confidentiality 
Agreement  in  the  RMR  Contract,  on  the 
designated  RMR  contact  persons  at  the 
relevant  Responsible  Utilities  and  the 
relevant  RMR  Owners.  Moreover,  the 
ISO  indicates  that  redacted  copies  of 
this  filing  have  been  served  on  the 
Califomia  Public  Utilities  Commission, 
the  Califomia  Electricity  Oversight 
Board,  the  Califomia  Energy 
Commission  and  all  parties  with 
effective  Scheduling  Coordinator 
Agreements  under  the  ISO  Tariff. 

Comment  Date:  December  26,  2002. 

2.  PECO  Energy  Company 

[Docket  No.  ER03-245-O0O1 

Take  notice  that  on  December  5,  2002 
PECO  Energy  Company  (PECO)  filed  a 
Notice  of  Cancellation  of  FERC  Electric 
Tariff,  Volume  5  that  was  filed  on  July 
9,  1996  in  Docket  No.  OA96-13. 

PECO  requests  that  the  cancellation 
be  effective  on  Febmary  3.  2003.  PEPCO 
states  that  notice  of  the  cancellation  has 
been  served  to  all  32  parties  who  have 
executed  service  imder  the  Tariff. 

Comment  Date:  December  26.  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  mles  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 


Federal  Register / Vol.  67,  No,  242 /Tuesday,  December  17,  2002 /Notices 


77249 


and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  docimient.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport®ferc.gov  or  toU- 
bee  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31637  Filed  12-16-02:  8:45  am) 

■LUNG  COOC  trn-W-P 


DEPARTMENT  OF  ENERGY 

FMsral  Energy  Rsgulatory 
Commission 

(Dociwt  No.  EL0&-9S-071.  et  al.] 

San  DIsgo  Gas  A  Eisetric  Company,  at 
al.;  Eisetric  Rats  and  Corporals  Rlings 

December  10,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  San  Diego  Gas  k  Electric  Company, 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  Califomia  Independent 
System  Operator  and  the  Califomia 
Power  Exchange,  Respondents 

[Docket  No.  ELOO-95-0711 

Investigation  of  practices  of  the 
Califomia  Independent  System  Operator 
and  the  Califomia  Power  Exchange. 

(Docket  No.  ELOO-98-0601 

Public  meeting  in  San  Diego, 
Califomia. 


[Docket  No.  ELOO-107-0131 

Reliant  Energy  Power  Generation, 
Inc..  Dynegy  Power  Marketing.  Inc..  and 
Southern  Energy  Califomia.  L.L.C.. 
Complainants,  v.  Califomia 
Independent  System  Operator 
Corporation.  Respondent. 
[Docket  No.  ELOO-97-0071 

Califomia  Electricity  Oversight  Board. 
Complainant,  v.  all  sellers  of  energy  and 
ancillary  services  into  the  energy  and 
ancillary  services  markets  operated  by 
the  Califomia  Independent  System 
Operator  and  the  Califomia  Power 
Exchange.  Respondents. 
[Docket  No.  ELOO-104-0121    ' 

Califomia  Municipal  Utilities 
Association,  Complainant,  v.  all 
jurisdictional  sellers  of  energy  and 
ancillary  services  into  markets  operated 
by  the  Califomia  Independent  System 
Operator  and  the  Califomia  Power 
Exchange.  Respondents. 
[Docket  No.  ELOl-1-0131 

Califomians  for  Renewable  Energy. 
Inc.  (CARE).  Complainant,  v. 
Independent  Energy  Producers,  Inc., 
and  all  sellers  of  energy  and  ancillary 
services  into  markets  operated  by  the 
Califomia  Independent  System  Operator 
and  the  Califomia  Power  Exchange;  all 
scheduling  coordinators  acting  on 
behalf  of  the  above  sellers;  Califomia 
Independent  System  Operator 
Corporation;  and  Califomia  Power 
Exchange  Corporation,  Respondents.' 
[Docket  No.  ELOl-2-0071 

Investigation  of  wholesale  rates  of 
public  utility  sellers  of  energy  and 
ancillary  services  in  the  Westem  System 
Coordinating  Council. 
[Docket  No.  EL01-68-026J 

Take  notice  that  on  December  2.  2002. 
the  Califomia  Independent  System. 
Operator  Corporation  (ISO)  tendered  for 
filing  a  compliance  filing  made  in 
compliance  with  the  Commission's 
October  31,  2002.  Order  on  Compliance 
Filing  and  Compliance  Report.  The 
compliance  filing  revises  section  5.11  of 
the  ISO's  tariff,  in  accordance  with  the 
October  31  Order. 

The  ISO  states  that  this  filing  has  been 
served  on  all  entities  that  are  on  the 
official  service  list  for  these  dockets. 

Comment  Date:  January  2.  2002. 

2.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  EROO-3591-015,  EROO-1969- 
017,  EROO-3038-008.  ER02-2081-O02and 
EL0O-7(M)09] 

Take  notice  that  on  December  2,  2002, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  a  compliance  filing  in  accordance 
with  the  Commission's  October  31, 


2002,  order  in  the  above-captioned 
proceedings. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  designated  on  the 
official  service  lists  compiled  by  the 
Secretary  in  these  proceedings. 

Comment  Date:  December  23.  2002. 

3.  Southem  California  Edison  Company 

[Docket  No.  ER03-247-0OO1 

Take  notice  that  on  December  6,  2002, 
Southem  California  Edison  Company 
(SCE)  tendered  for  filing  a  three-party 
letter  agreement  between  SCE,  Pure 
Power  Energy  Company,  LLC  (Pure 
Power  Energy),  and  Wintec  Energy,  Ltd. 
(Wintec). 

The  purpose  of  the  letter  agreement  is 
for  SCE,  Pure  Power  Energy  and  ^yintec 
to  agree  upon  a  short-term  arrangement 
pursuant  to  which  SCE  will  engineer, 
design,  and  install  additional  protection 
equipment  necessary  to  interconnect  the 
demonstration  project  at  SCE's 
Buckwind  Substation:  and  for  SCE  to 
provide  short-term,  temporary 
interconnection  service  via  the  existing 
interconnection  facilities  at  Buckwind 
Substation.  SCE  respectfully  requests 
that  the  letter  agreement  become 
effective  on  November  29.  2002. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  Califomia.  Pure  Power  Energy, 
and  Wintec. 

Comment  Date:  December  27.  2002.   ^ 

4.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER03-248-0001 

Take  notice  that  on  December  6,  2002. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  revised 
Appendix  B  to  service  agreement  no.  42 
for  Network  Integration  Transmission 
Service  (NITS)  and  an  agreement  for 
installation  or  allocation  of  special 
facilities,  both  between  PG&E  and  the 
San  Francisco  Bay  Area  Rapid  Transit 
District  (BART). 

The  revised  NITS  Appendix  B  reflects 
changes  due  to  the  BAilT-San  Francisco 
Intemational  Airport  Extension  Project. 
The  SFA  permits  PG&E  to  recover  the 
ongoing  costs  associated  with  owning, 
operating  and  maintaining  certain 
special  facilities  required  by  BART  for 
interconnection  vdth  PG&E's  system.  As 
detailed  in  the  special  facilities 
agreement,  PG&E  proposes  to  charge 
BART  an  equivalent  one-time  payment 
cost  of  ownership  charge  equal  to  the 
rates  for  transmission-level,  customer- 
financed  facilities  in  PG&E's  currently 
effective  electric  rule  2,  as  filed  with  the 
California  Public  Utilities  Commission 
(CPUC).  PG&E's  currently  effective  rate 
of  0.31%  for  transmission-level, 
customer-financed  special  facilities  is 
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contained  in  the  CPUC's  advice  letter 
1960-G/1587-E,  effective  August  5, 
1996.  a  copy  of  which  is  included  as 
attachment  3  of  this  filing. 

PG&E  has  requested  certain  waivers. 
Copies  of  this  filing  have  been  served 
upon  BART,  the  California  Public 
Utilities  Commission  and  the  California 
Independent  System  Operator 
Corporation. 

Comment  Date:  December  27,  2002. 

5.  Illinois  Power  Company 

(Docket  No.  ER03-249-000| 

Take  notice  that  on  December  6.  2002, 
Illinois  Power  Company  (Illinois 
Power),  filed  an  interconnection  and 
operating  agreement  entered  into  with 
Franklin  County  Power  of  Illinois.  LLC 
and  subject  to  Illinois  Power's  open 
access  transmission  tariff. 

Illinois  Power  requests  an  effective 
date  of  November  17,  2002,  for  the 
agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
Illinois  Power  has  served  a  copy  of  the 
filing  on  Franklin  County  Power  of 
Illinois,  LLC. 

Comment  Date:  December  27.  2002. 

6.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER03-25O-OO01 

Take  notice  that  on  December  6,  2002, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  a 
service  agreement  for  network 
integration  transmission  service,  a 
network  operating  agreement,  and  an 
electric  distribution  service  agreement 
with  the  Indiana  Municipal  Power 
Agency  (IMPA). 

Northern  Indiana  has  requested  an 
effective  date  of  February  1,  2003. 
Copies  of  this  filing  have  been  sent  to 
IMPA,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  Date:  December  27.  2002. 

7.  CinCap  IX,  LLC. 

(Docket  No.  ER03-251-«00| 

Take  notice  that  on  December  6,  2002. 
Cincap  IX,  LLC  tendered  for  filing  a 
notice  of  cancellation,  pursuant  to  18 
CFR  35.15,  giving  notice  of  cancellation 
of  its  market-based  electric  tariff  filed 
with  the  Commission. 

Comment  Date:  December  27.  2002. 

8.  Tampa  Electric  Company. 

(Docket  No.  ER03-252-OOOJ 

Take  notice  that  on  December  6,  2002, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  notices  of 
cancellation  of  a  power  sales  agreement 
with  Hardee  Power  Partners  Limited 
(HPP)  and  two  related  transmission 


service  agreements  with  HPP  under 
Tampa  Electric's  open  access 
transmission  tariff.  Tampa  Electric 
proposes  that  the  cancellations  be  made 
effective  on  January  1,  2003. 

Copies  of  the  filing  have  been  served 
on  HPP  and  the  Florida  Public  Service 
Commission. 

Comment  Date:  December  27,  2002. 

9.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-254-000| 

Take  notice  that  on  December  6,  2002, 
PJM  Interconnection.  L.L.C.  (PJM), 
submitted  for  filing  amendments  to  the 
amended  and  restated  PJM  operating 
agreement  (operating  agreement)  to 
amend  the  "Membership  Requirements" 
provisions  (1)  to  delete  the  requirement 
that  the  additional  member  agreements 
executed  by  new  members  of  PJM  be 
filed  with  the  FERC;  and  (2)  to  permit 
entities  to  become  members  of  PJM 
effective  as  of  the  date  the  supplemental 
membership  agreements  are 
countersigned  by  the  president  of  PJM 
rather  than  the  date  specified  by  the 
Commission.  A  new  schedule  12  also  is 
added  to  the  operating  agreement  listing 
all  current  of  PJM  members. 

Pursuant  to  section  35.15  of  the 
Commission's  regulations,  18  CFR 
.  35.15,  and  sections  4.1(C)  and  18.18.2  of 
the  operating  agreement,  PJM  also 
submits  for  filing  notice  that  several 
entities  have  withdrawn  their 
memberships  in  PJM  and  a  notice  of 
cancellations  for  the  additional  member 
agreements  that  have  FERC  rate 
schedule  designations  and  are  being 
cancelled  due  to  the  PJM  member 
withdrawals. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  region. 

Comment  Date:  December  27,  2002. 

10.  Midwest  Ener^,  Inc. 

[Docket  No.  ES03-1 5-000) 

Take  notice  that  on  December  3,  2002, 
Midwest  Energy.  Inc.  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  incur  up  to  and 
including  $37,714,286  of  debt  and 
requesting  an  exemption  from  the 
Commission's  competitive  bidding 
requirements  in  order  to  purchase 
certain  regulated  electric  transmission 
and  distribution  systems  from  Westar 
Energy,  Inc. 

Comment  Date:  January  2,  2003. 

11.  ISO  New  England  Inc. 

[Docket  No.  OA97-237-000( 

Take  notice  that  on  December  5,  2002, 
ISO  New  England  Inc.  tendered  for 


filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  "Quarterly  Report  for  Regulators,"  as 
required  by  New  England  Power  Pool 
Market  rules  and  procedures  17,  for  the 
fourth  quarter. 

Comment  Date:  December  26,  2002 

Standard  Paragraph 

Any  person  desiring  to  be  hear  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  18  CFR 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  dale,  and,  to  the  extent 
applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSuppoTt@feTC.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-31636  Filed  12-16-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting,  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  Ust  of  Persons  to  Attend 

December  11.  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409),  5  U.S.C.  552b: 
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Agency  Holding  Meeting:  Federal 
Energy  Regulatory  Conmiission. 

Date  and  Time:  November  20,  2002 
(Within  a  relatively  short  time  before  or 
after  the  regular  Commission  Meeting). 

Place:  Hearing  Room  6,  888  First 
Street.  NE..  Washington.  DC  20426. 

Status:  Closed. 

Matters  to  be  Considered:  Non-Public 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 

FoT  Further  Information  Contact: 
Magalie  R.  Salas,  Secretary.  Telephone 
(202) 502-8400. 

Chainnan  Wood  and  Commissioners 
Massey  and  Brownell  voted  to  hold  a 
closed  meeting  on  December  18.  2002. 
The  certification  of  the  General  Counsel 
explaining  the  action  closing  the 
meeting  is  available  for  public 
inspection  in  the  Commission's  I*ublic 
Reference  Room  at  888  First  Street,  NE., 
Washington.  DC  20426. 

The  Cnairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Coimsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31816  Filed  12-13-02;  11:29 

am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting  Notice 

December  11,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  94-409),  5  U.S.C  552B: 
AGENCY  HOiSma  MEETMG:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  "nME:  December  18.  2002. 10 
a.m. 

PLACE:  Room  2C.  888  First  Street.  NE.. 
Washington.  DC  20426. 
STATtJS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
NOTE:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400. 

For  a  recording  listing  items  stricken 
from  or  added  to  the  meeting,  call  (202) 
502-8627. 


This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

813th — Meeting.  December  18, 2002,  Regular 
Meeting,  10  a.m. 

Administrative  Agenda 

A-1. 
DCX:KET#  AD02-1  000,  Agency 
Administrative  Matters 
A-2. 
DOCKET#  AD02-7,  000,  Customer  Matters. 
Reliability,  Security  and  Market 
Operations 
A-3. 
DOCKET*  AD03-2,  000  Report  on  Market 
Monitoring  Workshop 

Marlwts,  Tarifib  and  Rates — Electric 

E-1. 

DOCKET*  EC03-14,  000  Ameren  Services 
Company,  FirstEnergy  Corp.,  Northern 
Indiana  Public  Service  Company, 
National  Grid  USA.  and  Midwest 
Independent  Transmission  System 
Operator.  Inc. 

OTHER#S  ER02-2233  001  Ameren 
Services  Company,  FirstEnergy  Corp., 
Northern  Indiana  Public  Service 
Company,  National  Grid  USA,  and. 
Midwest  Independent  Transmission 
System  Operator,  Inc. 
E-2.  DOCKET*  ER03-86,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-3. 

DOCKET*  ER02-1420.  006,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

OTHER*S  ER02-1420,  003,  Midwest 
Independent  Transmission  System 
Operator.  Inc.;  ER02-1420  004.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-4. 

DOCKET*  ER03-83,  000,  TRANSLink 
Development  Company,  LLC 
E-5. 

DOCKET*  RTOl-35,  009,  Avista 
Corporation.  Bonneville  Power 
Administration,  Idaho  Power  Company, 
Nevada  Power  Company,  North  Western 
Energy,  L.L.C,  PacifiCorp.  Portland 
General  Electric  Company.  Puget  Sound 
Energy,  Inc..  Sierra  Pacific  Power 
Company,  and  British  Columbia  Hydro 
and  Power  Authority 
E-6. 

DOCKET*  RT02-1, 003,  Arizona  Public 
Service  Company,  El  Paso  Electric 
Company,  Public  Service  Company  of 
New  Mexico  and  Tucson  Electric  Power 
Company 

OTHER*S  EL02-9,  001,  WestConnect  RTO, 
LLC 
E-7.  OMITTED 
E-8. 

DOCKET*  EC02-113,  000,  Cinergy 
Services,  Inc.,  on  behalf  of  PSI  Energy, 
Inc.,  CinCap  Madison,  LLC  and  CinCap 
VU.LLC 


E-9. 

DOCKET*  EL02-60.  003,  Public  Utilities 
Commission  of  the  State  of  California  v. 
Sellers  of  Long  Term  Contracts  to  the 
California  Department  of  Water 
Resources 

OTHER*S  EL02-62,  003,  California 
Electricity  Oversight  Board  v.  Sellers  of 
Energy  and  Capacity  Under  Long-Term 
Contrails  with  the  California 
Department  of  Water  Resources 
E-10. 

DOCKET*  RTOl-2,  001 ,  PJM 
Interconnection  L.LC.  Allegheny 
Electric  Cooperative,  Inc.,  Atlantic  City 
Electric  Company,  Baltimore  Gas  & 
Electric  Company,  Delmarva  Power  ft 
Light  Company,  jersey  Central  Power  ft 
Light  Company  Metropolitan  Edison 
Company,  PECO  Energy  Company, 
Pennsylvania  Electric  Company,  PPL 
Electric  Utilities  Corporation,  Potomac 
Electric  Power  Company,  Public  Service 
Electric  &  Gas  Company  and  UGI 
Utilities  Inc. 

OTHER*S  RTOl-2,  002,  PJM 
Interconnection  LLC,  Allegheny 
Electric  Cooperative,  Inc.,  Atlantic  City 
Electric  Company,  Baltimore  Gas  ft 
Electric  Company,  Delmarva  Power  ft 
Light  Company,  Jersey  Cental  Power  ft 
Light  Company  Metropolitan  Edison 
Company,  PECO  Energy  Company, 
Pennsylvania  Electric  Company,  PPL 
Electric  Utilities  Corporation,  Potomac 
Electric  Power  Company,  Public  Service 
Electric  ft  Gas  Company  and  UGI 
Utilities  Inc. 
E-11. 

DOCKET*  OA97-261,  003,  Pennsylvania- 
New  Jersey-Maryland  Interconnection 

OTHER*S  EC96-28,  004,  Atlantic  City 
Electric  Company,  Baltimore  Gas  and 
Electric  Company.  Delmarva  Power  ft 
Light  Company.  Jersey  Central  Power  ft 
Light  Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  ft  Light 
Company,  Potomac  Electric  Power 
Company  and  Public  Service  Electric 
and  Gas  Company:  EC96-29,  004,  PECO 
Energy  Company;  EL96-69.  004,  Atlantic 
City  Electric  Company,  Baltimore  Gas 
and  Electric  Company,  Delmarva  Power 
ft  Light  Company.  Jersey  Central  Power 
ft  Light  Company.  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  ft  Light 
Company,  Potomac  Electric  Power 
Company  and  Public  Service  Electric 
and  Gas  Company;  ER96-2516.  004. 
Atlantic  City  Electric  Company. 
Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  ft  Light  Company, 
Jersey  Central  Power  ft  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company, 
Pennsylvania  Power  ft  Light  Company, 
Potomac  Electric  Power  Company  and 
Public  Service  Electric  and  Gas 
Company;  ER96-2668,  004,  PECO  Energy 
Company:  EC97-38,  002,  Pennsylvania 
Electric  Company,  Pennsylvania  Power  ft 
Light  Company,  Potomac  Electric  Power 
Company,  Public  Service  Electric  and 
Gas  Company,  Atlantic  City  Electric 
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Company.  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company.  Jersey  Central  Power  &  Light 
Company,  and  Metropolitan  Edison 
Company;  EL97-44.  002.  Pennsylvania- 
New  Jersey-Maryland  Interconnection 
Restructuring:  OA97-678.  002,  PJM 
Interconnection,  L.L.C.;  ER97-1082,  005, 
Pennsvivania-New  Jersey-Maryland 
Interconnection;  ER97-3 189^031, 
Atlantic  City  Electric  Company, 
Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
and  Metropolitan  Edison  Company; 
ER97-3273  002  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Company,  Public  Service  Electric  and 
Gas  Company,  and  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Restructuring 
E-12. 
DOCKET»  PL03-1.  000,  Proposed  Pricing 
Policy  for  Transmission  Independence 
E-13. 

DCX:KET#  ER02-2014,  000,  Entergy 

Services.  Inc. 
OTHER#S  ER02-2014.  003.  Entergy 
Services,  Inc.  ER02-2014  004  Entergy 
Services,  Inc. 
E-14. 

DOCKET*  EC02-91.  000.  UBS  AG 
OTHER#S  EL02-105.  000.  UBS  AG;  EC02- 
120.  000,  Bank  of  America,  N.A.;  EL02- 
130.  000.  Bank  of  America.  N.A. 
E-15. 

DOCKET*  ER03-147.  000.  ISO  New 
England  Inc. 
E-16. 
DOCKET*  ELOl-10.  000.  Puget  Sound 

Energv.  Inc. 
OTHER#S  ELOl-10.  001.  Puget  Sound 
Energv.  Inc. 
E-17. 
DOCKET*  EL03-19.  000.  Southern 
California  Edison  Company  v.  Enron 
Generating  Facilities:  Victory  Garden 
Phase  IV  Partnership.  Sky  River 
Partnership.  Cabazon  Power  Partners 
LLC.  Zond  Wind  System  Partners,  Ltd. 
Series  85-A  and  Zond  Wind  System 
Partners.  Ltd.  Series  85-B 
OTHER*S  QF85-686.  002.  Southern 
California  Edison  Company  v.  Enron 
Generating  Facilities:  Victory  Garden 
Phase  IV  Partnership.  Sky  River 
Partnership.  Cabazon  Power  Partners 
LLC.  Zond  Wind  System  Partners.  Ltd. 
Series  85-A  and  Zond  Wind  System 
Partners.  Ltd.  Series  85-B;  QF85-687. 
002.  Southern  California  Edison 
Company  v.  Enron  Generating  Facilities: 
Victory  Garden  Phase  IV  Partnership. 
Sky  River  Partnership.  Cabazon  Power 
Partners  LLC,  Zond  Wind  System 
Partners.  Ltd.  Series  85-A  and  Zond 
Wind  System  Partners.  Ltd.  Series  85-B: 
QF87-365.  005.  Zond  Windsystems 
Holding  Company:  QF90-^3  004  Victory 
Garden  Phase  IV  Partnership:  QF90-43. 
005,  Southern  California  Edison 
Company  v.  Enron  Generating  Facilities: 
Victory  Garden  Phase  IV  Partnership. 
Sky  River  Partnership.  Cabazon  Power 
Partners  LLC,  Zond  Wind  System 


Partners.  Ltd.  Series  85-A  and  Zond 
Wind  System  Partners.  Ltd.  Series  85-B: 
QF91-59.  005,  Sky  River  Partnership; 
QF91-59,  006,  Southern  California 
Edison  Company  v.  Enron  Generating 
Facilities:  Victory  Garden  Phase  IV 
Partnership,  Sky  River  Partnership, 
Cabazon  Power  Partners  LLC,  Zond 
Wind  System  Partners.  Ltd.  Series  85-A 
and  Zond  Wind  System  Partners.  Ltd. 
Series  85-B:  QF95-186,  005.  Southern 
California  Edison  Company  v.  Eitron 
Generating  Facilities:  Victory  Garden 
Phase  IV  Partnership,  Sky  River 
Partnership,  Cabazon  Power  Partners 
LLC,  Zond  Wind  System  Partners,  Ltd. 
Series  85-A  and  Zond  Wind  System 
Partners.  Ltd.  Series  85-B;  EL03-17,  000, 
Investigation  of  Certain  Enron-Affiliated 
QFs 
E-18. 
DOCKET*  OA97-237,  000;  New  England 

Power  Pool 
OTHER*S  OA97-608,  000,  New  England 
Power  Pool:  ER97-1079,  000,  New 
England  Power  Pool:  ER97-3574,  000, 
New  England  Power  Pool:  ER97-4421, 
000.  New  England  Power  Pool:  ER98- 
499.  000.  NEW  England  Power  Pool; 
E-19. 

DOCKET*  ER02-1326,  001.  PJM 

Interc:onnection  L.L.C. 
OTHER*  ER02-1326.  002.  PJM 
Interconnection  L.L.C. 
E-20. 
DOCKET*  ER02-2015.  002,  Southern 
Company  Services.  Inc. 
E-21. 

DOCKET*  ER96-399.  000.  Northern 
Indiana  Public  Service  Company,  Inc. 
E-22. 
DOCKET*  ER02-648.  000,  Sithe  New 

Boston,  LLC 
OTHER*  ER02-648,  001,  Sithe  New 
Boston,  LLC 
E— 23. 

OMITTED 
E-24. 
DOCKET*  EROO-1053,  006,  Maine  Public 

Service  Company 
OTHER*  EROO-1053,  007,  Maine  Public 
Service  Company 
E-25. 
DOCKET*  ER03-140,  000,  Concord 
Electric  Company,  Exeter  &  Hampton 
Electric  Company,  and  Unitil  Energy 
Systems,  Inc. 
E-26. 

DOCKET*  ER02-2463.  000,  ISO  New 

England  Inc. 
OTHER*  ER02-2463,  001,  ISO  New 
England  Inc. 
E-27. 
DOCKET*  ER02-994,  003,  Duke  Energy 
Corporation 
E-28. 
DOCKET*  EL98-36,  002,  Aquila  Power 
Corporation  v.  Entergy  Services.  Inc., 
Entergy  Arkansas.  Inc..  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi,  Inc., 
Entergy  New  Orleans,  Inc..  and  Entergy 
Gulf  States,  Inc. 
E-29. 
DOCKET*  ELOl-68.  013.  Investigation  of 
Wholesale  Rates  of  Public  Utility  Sellers 
of  Energy  and  Ancillary  Services  in  the 
Western  Systems  Coordinating  Council 


E-30. 
DOCKET*  RMOl-12.  001.  Remedying 
Undue  Discrimination  Through  Open 
Access  Transmission  Service  and 
Standard  Electricity  Market  Design 
E-31. 
DOCKET*  ER02-2170,  000.  Aquila,  Inc. 
OTHER*  ER02-2170,  001,  Aquila,  Inc. 
E-32. 
DOCKET*  ER02-2234,  002,  California 

Power  Exchange  Corporation 
OTHER*  ER02-2234,  003,  California  Power 
Exchange  Corporation:  ER02-2234,  004, 
California  Power  Exchange  Corporation 
E-33. 
DOCKET*  ER03-93,  000,  El  Paso  Electric 
Company 
E-34. 

OMITTED 
E-35. 

OMITTED 
E-36. 
DOCKET*  ELOO-62,  053,  New  England 

Power  Pool  and  ISO  New  England,  Inc. 
OTHER*  ELOO-62,  052.  New  England 
Power  Pool  and  ISO  New  England.  Inc.; 
ER02-2330,  001,  New  England  Power. 
Pool  and  ISO  New  England,  Inc.;  ER02- 
2330,  002,  New  England  Power  Pool  and 
ISO  New  England,  Inc.;  ER02-2330,  003, 
New  England  Power  Pool  and  ISO  New 
England,  Inc. 
E-37. 
DOCKET*  RMOO-7.  007.  Revision  of 
Annual  Charges  Assessed  to  Public 
Utilities 
E-38. 

OMITTED 
E-39. 
DOCKET*  EL03-10, 000.  Northeast 
Utilities  Service  Company  v.  NRG 
Energy,  Inc. 
E^O. 
DOCKET*  RMOl-8.  003.  Filing 
Requirements  for  Electric  Utility  Service 
Agreements 
E-41. 
DOCKET*  OA02-9.  000.  CED  Rock 
Springs.  Inc..  and  Rock  Springs 
Generation,  LLC 
E^2. 

OMITTED 
E-43. 
DOCKET*  EL03-14.  000.  City  of  Azusa. 

California 
OTHER*  ELOO-105.  006.  City  of  Vernon, 
California;  EROO-2019,  005,  California 
Independent  System  Operator 
Corporation;  EL03-15,  000.  City  of 
Anaheim,  California;  EL03-20,  000,  City 
of  Riverside,  California:  EL03-21,  0003. 
City  of  Banning.  California 

E-44. 

OMITTED 

E-45. 

OMITTED 
E-46. 
DOCKET*  EL02-6.  000.  Dynegy  Midwest 
Generation.  Inc.,  and  Dynegy  Power 
Marketing.  Inc..  v.  Commonwealth 
Edison  Company 
E-47. 
DOCKET*  EL02-108.  000,  Truckee  Donner 
Public  Utility  District  v.  Idaho  Power 
Company.  IDACORP  Energy.  LP.,  and 
IDACORP.  Inc. 


Federal  Register / Vol.  67,  No.  242 /Tuesday,  December  17,  2002 /Notices 


77253 


E-48. 

OMITTED 
E-49. 
DOCKET*  ELOl-23,  000,  Dynegy  Power 
Marketing,  Inc.,  El  Segundo  Power,  LLC. 
Long  Beach  Generation  LLC,  Cabrillo 
Power  I  LLC.  and  Cabrillo  Power  II  LLC 
v.  California  Independent  System 
Operator  Corporation 
E-50. 
DOCKET*  EL03-16,  000,  PPL  Electric 
Utilities  Corporation 
E-51. 
DOCKET*  ER02-250.  000,  California 
Independent  System  Operator 
Corporation 
OTHER*  ER02^79,  000,  Pacific  Gas  and 
Electric  Company;  ER02-527,  003, 
California  Independent  System  Operator 
Corporation 
E-52. 
DOCKET*  EL03-11.  000.  Wisvest- 
Connecticut,  LLC  v,  ISO  New  England, 
Inc. 
E-63. 

OMITTED 
E-54. 

OMITTED 
E-55. 
DOCKET*  ELOO-105,  006.  City  of  Vernon, 

California 
OTHER*  EROO-2019,  005.  California 
Independent  System  Operator 
Corporation 
E-56. 

OMITTED 
E-57. 

OMITTED 
E-58. 
DOCKET*  ER02-851,  005.  Southern 

Company  Services,  Inc. 
OTHER*  ER02-«51.  006.  Southern 
Company  Services,  Inc. 
E-59. 
DOCKET*  ER02-925.  000,  Southern 

California  Edison  Company 
OTHER*  ER02-925,  001,  Southern 
California  Edison  Company:  ER02-925, 
002,  Southern  California  Edison 
Company 
E-60. 
DOCKET*  RM02-9.  001,  Electronic  Filing 
of  Form  1,  and  Elimination  of  Certain 
Designated  Schedules  in  Form  Nos.  1 
and  1-F 
E-61. 
DOCKET*  ELOl-50,  001,  KeySpan- 
Ravenswood,  Inc.  v.  New  York  ISO 

Miscellaneous  Agenda 

M-1. 
DOCKET*  PL02-5,  000.  Statement  of 
Administrative  Policy  on  Separation  of 
Function 
M-2. 
DOCKET*  RM02-10,  000,  Electronic 
Registration 

Markets,  Tarifis  and  Rates— Gas 

G-1. 

OMITTED 
G-2. 

OMITTED 
G-3. 

DOCKET*  GT02-35,  002,  Tennessee  Gas 
Pipeline  Company 


DOCKET*  RPOO-467.  001,  Midwestern  Gas 

Transmission  Company 
OTHER*S  RPOO-167.  000.  Midwestern  Gas 
Transmission  Company;  RPOl-19,  000. 
Midwestern  Gas  Transmission  Company; 
RPOl-19.  001.  Midwestern  Gas 
Transmission  Company 
G-5. 
DOCKET*  RPOl-205.  003,  Southern 
Natural  Gas  Company 
G-6. 
DOCKET*  RP03-17. 000.  Missouri 
Interstate  Gas,  LLC 
G-7. 
DOCKET*  RP02-114,  001,  Tennessee  Gas 
Pipeline  Company 

G-a. 

DOCKET*  RP02-361,  001.  Gulfstream 

Natural  Gas  System,  L.L.C. 
OTHER#S  RP02-361,  003,  Gulfstream 
Natural  Gas  System.  L.L.C;  RP02-361, 
004,  Gulfstream  Natural  Gas  System, 
L.L.C. 
G-9. 
DOCKET*  RP02-382.  002.  Crossroads 

Pipeline  Company 
OTHER*S  RP02-382,  001,  Crossroads 
Pipeline  Company 

G-10. 

OMITTED 

G-11. 

OMITTED 
G-12. 

OMITTED 
G-13. 
DOCKET*  RPOO-341.  002.  Egan  Hub 

Partners.  L.P. 
OTHER*S  RPOl-48.  001.  Egan  Hub 
Partners,  L.P. 
G-14. 

DOCKET*  RP99-274.  006.  Kern  River  Gas 

Transmission  Company 
OTHER#S  RP99-274,  007,  Kern  River  Gas 
Transmission  Company 
G-15. 

OMITTED 
G-16. 
DOCKET*  RPOl-612.  003,  ANR  Pipeline 

Company 
OTHER*S  RPOl-612,  000,  ANR  Pipeline 
Company;  RPOl-612.  001.  ANR  Pipeline 
Company;  RPOl-612.  002,  ANR  Pipeline 
Company 
.G-17. 

DOCKET*  RP02-396.  001.  Great  Lakes  Gas 
Transmission  Limited  Partnership 
G-18. 
DOCKET*  RPoa-336, 007,  El  Paso  Natural 
Gas  Company 
G-1 9. 

EXXZKET*  RPOO-497,  001.  Viking  Gas 

Transmission  Company 
OTHER#S  RPOl-47.  001,  Viking  Gas 
Transmission  Company;  RPOO-497,  000, 
Viking  Gas  Transmission  Company; 
RPOl-47,  002,  Viking  Gas  Transmission 
Company;  RPOl-47,  003,  Viking  Gas 
Transmission  Company;  RPOl-47,  000, 
Viking  Gas  Transmission  Company 
G-20. 
DOCKET*  RP02-196.  004,  Reliant  Energy 

Gas  Transmission  Company 
OTHER#S  RP02-196,  000,  Reliant  Energy 
Gas  Transmission  Company;  RP02-196, 
001,  Relian^Energy  Gas  Transmission 


Company;  RP02-196.  002,  Reliant 
Energy  Gas  Transmission  Company; 
RP02-196,  003,  Reliant  Energy  Gas 
Transmission  Company 
G-21. 
OMITTED 

G-22^ 

OMITTED 
G-23. 
OMITTED 

G-24. 

OMITTED 
G-25. 
DOCKET*  RP02-383.  002.  Columbia  Gas 

Transmission  Corporation 
OTHER*S  RP02-383,  001,  Columbia  Gas 
Transmission  Corporation 
G-26. 
DOCKET*  RP02-384,  002,  Columbia  Gulf 

Transmission  Company 
OTHER#S  RP02-384,  001,  Columbia  Gulf 
Transmission  Company 
G-27. 

OMITTED 
G-28. 

OMITTED 
G-29. 

DOCKET*  RPOO-^95.  002.  Texas  Gas 

Transmission  Corporation 
OTHER*S  RPOl-97.  001.  Texas  Gas 
Transmission  Corporation 
G-30. 

DOCKET*  RPOO-315.  000.  Gulf  South 
Pipeline  Company,  LP. 
G-31. 

DOCKET*  RP03-66.  000.  MIGC.  INC. 
G-32. 
DOCKET*  RP02-533.  000.  Kinder  Moi^an 
Interstate  Gas  Transmission  LLC 
G-33. 

OMITTED 
G-34. 
DOCKET*  RM03-3.  000.  Elimination  of 
Paper  Filing  Requirements  of  Form  Nos. 
2,  2A  and  6 
G-35. 

DOCKET*  RP02-365,  000.  Northern    - 
Natural  Gas  Company 
G-36. 
DOCKET*  RP03-41,  000,  e  prime,  inc  v. 
PG&E  Transmission.  Northwest 
Corporation 
G-37. 

OMITTED 
G-38. 

DOCKET*  PR03-1.  000.  ONEOK  Field 
Services  Company 
G-39. 
DOCKET*  RP99-166,  000.  Stingray 
Pipeline  Company,  L.L.C. 
G-40. 

DOCKET*  RP99-381.  000.  Wyoming 
Interstate  Company,  Ltd. 
G-41. 
DOCKET*  RP03-46,  000,  Enbridge 
Pipelines  (UTOS)  L.L.C. 

G-42. 

OMITTED 

G-43. 

OMITTED 
G-44. 
DOCKET*  PR02-21.  000,  Duke  Energy 

Guadalupe  Pipeline,  Inc 
OTHER*S  PR02-21,  001,  Duke  Energy 
Guadelupe  Pipeline.  Inc 
G-45. 
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DOCKET*  PR02-17.  001,  Gulf  States 

Pipeline  Corporation 
OTHER#S  PR02-17,  000,  Gulf  States 
Pipeline  Corporation 
G-46. 

DOCKET*  RP95-197.  047, 
Transcontinental  Gas  Pipe  Line 
Corporation 
OTHER#S  RP97-71,  039,  Transcontinental 
Gas  Pipe  Line  Corporation 
G-47. 
DOCKET*  RP02-232.  001,  Great  Lakes  Gas 
Transmission  Limited  Partnership 

G-48. 

OMITTED 
G-49. 

DOCKET*  GT95-11,  002,  Williams  Gas 

Pipelines  Central,  Inc. 
OTHER#S  RI83-9,  003,  Colorado  Interstate 
Gas  Company  and  Northern  Natural  Gas 
Company;  GP83-11,  002,  Colorado 
Interstate  Gas  Company  and  Northern 
Natural  Gas  Company 
G-50. 

DOCKET*  RP9»-52,  000,  Williams  Gas 

Pipelines  Central,  Inc. 
OTHER#S  GP98-3,  000,  OXY  USA  Inc.; 
GP9&-4,  000,  Amoco  Production  Co.; 
GP98-13.  000,  ExxonMobil:  GP98-16. 
000,  Union  Pacific  Resources  Inc.;  SA98- 
33,  000,  Pioneer  Natural  Resources  USA, 
Inc. 
G-51. 
DOCKET*  RP98-40,  000,  Panhandle 

Eastern  Pipe  Line  Company 
OTHER*S  GP9a-6, 000,  Anadarko 

Petroleum  Corp.  GP98-7,  000,  OXY  USA 
Inc.;  GP98-27.  000,  Oneok  Exploration 
Co.;  GP98-32,  000,  Anadarko  Production 
Co.;  SA99-7,  000,  Charlotte  Hill  Gas  Co.: 
SA99-14,  000,  Green  Wolf  Oil  Co. 
G-52. 
DOCKET*  GP99-15,  000,  Burlington 

Resources  Oil  &  Gas  Company 
OTHER*S  RP98-39,  000.  Northern  Natural 
Gas  Company;  SA98-101,  000, 
Continental  Energy 
G-53. 

DOCKET*  RP98-53,  000.  Kinder  Morgan 
Interstate  Gas  Transmission  L.L.C. 
OTHER#S  GP9&-29,  000,  ONEOK  Resources 
Co. 
G-54. 
DOCKET*  SA98-96,  000  Partnership 

Properties  Co. 
OTHER*  SA98-4,  000  Edgar  W.  White: 
RP98-54,  000,  Colorado  Interstate  Gas 
Company 
G-55. 
OMITTED 

G-56. 
DOCKET*  RP98-54,  000.  Colorado 
Interstate  Gas  Company 
G-57. 
DOCKET*  RP9&-39,  000,  Northern  Natural 
Gas  Company 
G-58. 
DOCKET*  RP98-39,  024.  Northern  Natural 

Gas  Company 
OTHER*  SA98-7,  000,  Dorchester 

Hugoton,  Ltd.;  RP98-40,  030,  Panhandle 
Eastern  Pipe  Line  Company;  RP98-54. 
034.  Colorado  Interstate  Gas  Company; 
SA98-100,  000,  IMC  Global  Inc.:  SA99- 
1,  000,  Burlington  Resources  Oil  &  Gas 
Company:  GP99-16, 000.  Joel  T.  Strohl, 


Scott  T.  Strohl.  and  Sid  Strohl:  GP99-17, 
000,  Joel  T.  Strohl,  Scott  T.  Strohl,  and 
Sid  Strohl:  GP9»-18,  000,  Kansas 
Independent  Oil  &  Gas  Association,  a/k/ 
a  Robert  E.  Krehbiel 

G-59. 
DOCKET*  RP03-104,  000,  Colorado 
Interstate  Gas  Company 

G-60. 

DOCKET*  RP95-197,  048, 
Transcontinental  Gas  Pipe  Line 
Corporation 

OTHER*  RP95-197, 049,  Transcontinental 
Gas  Pipe  Line  Corporation;  RP97-71, 
040,  Transcontinental  Gas  Pipe  Line 
Corporation;  RP03-84,  000, 
Transcontinental  Gas  Pipe  Line 
Corporation 

Energy  Projecte— Hydro 

H-1. 
DOCKET*  P-2566,  031,  Consumers  Energy 
Company 
H-2. 

OMITTED 
H-3. 
DOCKET*  DI02-2.  001.  Sheldon  Jackson 
College 

H-4. 

OMITTED 
H-5. 
DOCKET*  P-11162,  005,  Wisconsin  Power 
&  Light  Company 

Energy  Proiects — Certificatet 

C-1. 

DOCKET*  CP02-374.  000,  Hackberry  LNG 

Terminal,  LLC 
OTHER*  CP02-376,  000,  Hackberry  LNG 
Terminal,  LLC;  CP02-377,  000, 
Hackberry  LNG  Terminal,  LLC;  CP02- 
378,  000,  Hackberry  LNG  Terminal,  LLC 
C-2. 

DOCKET*  CP02-60,  001,  CMS  Trunkline 

LNG  Company,  LLC 
OTHER*  CP02-60.  000,  CMS  Trunkline 
LNG  Company,  LLC 
C-3. 

DOCKET*  CP02-142.  000.  Columbia  Gas 

Transmission  Corporation 
OTHER*  CPOl-260,  000,  Columbia  Gas 
Transmission  Corporation;  CPOl-260, 
001.  Columbia  Gas  Transmission 
Corporation:  CP02-142.  001,  Columbia 
Gas  Transmission  Corporation 
C-4. 

DOCKET*  CP02-116,  000,  Tennessee  Gas 

Pipeline  Company 
OTHER*  CP02-117,  000,  Tennessee  Gas 
Pipeline  Company 
C-5. 

DOCKET*  CP02-204,  000, 
Transcontinental  Gas  Pipe  Line 
Corporation 
C-6. 

DOCKET*  CPo2-391,  000,  Natural  Gas 
Pipeline  Company  of  America 
C-7. 

DOCKET*  CP03-8,  000,  Regent  Resources 
Ltd. 
C-8. 

OMITTED 
C-9. 
DOCKET*  CP02-41 7, 000,  Colorado 

Interstate  Gas  Company 
OTHER*S  CP02-424,  000,  Westpan 
Resources  L.P. 


C-10. 

DOCKET*  CP02-434,  000,  ANR  Pipeline 
Company 
C-11. 
DOCKET*  CPOl-439,  002,  Columbia  Gas 
Transmission  Coiporation 
C-12. 
DOCKET*  CP02-399, 001,  Missouri 

Interstate  Gas,  LLC 
OTHER*  CP02-400,  001.  Missouri 
Interstate  Gas,  LLC;  CP02-401 .  001, 
Missouri  Interstate  Gas,  LIXI 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-31817  Filed  12-13-02: 11:29 

am] 

MLUNG  COOe  •717-«1-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RM9e-1-000] 

Regulations  Governing  Off-tha-Racord 
Communications;  Public  Nottca 

December  6,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
Mrritten,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commimication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opporttinity  to 
respond  to  any  fects  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
dociunent  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
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proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 


The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 


Enter.the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-6659. 

Exempt 


Docket  No. 


1.  Project  No.  2042-013  . 

2.  RPOO-241-000  

3.  CP02-396-000  

4.  RPOO-241-000  

5.  RPOO-241-000  

6.  Project  No.  1494-220  .. 

7.  CP01-415-000  

8.  RPOO-241-000  

9.  Project  No.  2017-011  .. 

10.  Project  No.  2726-000 


Date  filed 


11-25-02 
11-29-02 
12-02-02 
12-02-02 
12-03-02 
12-03-02 
12-03-02 
12-03-02 
12-05-02 
12-06-02 


Presenter  or  requester 


Lloyd  K.  Harding. 

R.  D.  Milam. 

Edward  L.  Smith,  Jr. 

Diane  Pibt>s. 

Mark  G.  Papa,  Wayne  Gibbons. 

Larry  D.  Hogue,  P.E. 

Ellen  Fulcher. 

F.  Brian  Bradstreet. 

Hon.  Ron  W.  Goode. 

Fred  Winchell. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-31579  Filed  12-16-02;  8:45  am) 

BRIINQ  COOE  6717-01-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-7422-7]     , 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
104(kK6);  Announcement  of  Proposal 
Deadlines  for  ttie  Competition  for  the 
2003  National  Brownfields  Job 
Training  Grants 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  the  availability  of 

Brownfields  grant  application 

guidelines  and  deadlines  for 

submissions  of  proposals, 

summary:  The  Environmental  Protection 
Agency  (EPA)  will  begin  to  accept 
proposals  for  the  National  Brownfields 
Job  Training  Grants  on  December  17, 

2002.  Proposals  are  due  on  January'  24, 

2003.  This  notice  provides  information 
on  how  to  obtain  the  application 
guidelines. 

Funding  for  the  brownfields  job 
training  grants  is  authorized  under 
section  104(k)(6)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended.  (CERCLA),  42  U,S,C, 
9604(k).  These  grants  provide  training  to 
facilitate  site  assessment,  remediation  of 
brownfields  sites,  or  site  preparation. 
(See  Catalogue  of  Federal  Domestic 
Assistance  Number:  66.811;  a  revised 
CFDA  number  entry  has  been  submitted 


for  approval).  Eligibility  for  Brownfields 
job  training  grants  is  limited  to  "eligible 
entities"  as  defined  in  section  104(k)(l) 
of  CERCLA  and  non  profit 
organizations. 

The  National  brownfields  job  training 
grants  will  be  awarded  on  a  competitive 
basis  using  a  one  step  proposal  selection 
process,  EPA  expects  to  make  up  10 
Brownfields  job  training  grant  awards  in 
fiscal  year  2003.  contingent  upon  the 
availability  of  funds.  The  maximum 
funding  level  for  each  grant  will  be  $ 
200,000.  Applicants  are  encouraged  to 
contact  and.  if  possible,  meet  with  EPA 
Regional  Brownfields  Contacts. .    ' 
DATES:  This  action  is  effective  as  of 
December  17.  2002.  The  application 
deadline  for  Proposals  for  the  2003  job 
training  grants  is  January  24.  2003.  All 
Proposals  must  be  postmarked  by  USPS 
or  delivered  to  U.S.  EPA  Headquarters 
no  later  than  January  24.  2003,  and  a 
duplicate  copy  sent  to  the  appropriate 
U.S.  EPA  Regional  Office. 

Obtaining  Proposal  Guidelines:  The 
proposal  guidelines  are  available  via  the 
Internet:  http://www.epa.gov/ 
brownfields/. 

Copies  of  the  Proposal  Guidelines  will 
also  be  mailed  upon  request.  Requests 
should  be  made  by  calling  the  U.S.  EPA 
Call  Center  at  the  following  numbers: 
Washington.  IX:  Metro  Area  at  703- 

412-9810 
Outside  Washington,  DC  Metro  at  1- 

800-424-9346 
TDD  for  the  Hearing  Impaired  at  1-800- 

553-7672 

In  order  to  ensure  that  the  Guidelines 
are  received  in  time  to  be  used  in  the 
preparation  of  the  proposal,  applicants 
should  request  a  copy  as  soon  as 
possible  and  in  any  event  no  later  than 
seven  (7)  working  days  before  the 


proposal  due  date.  Applicants  who 
request  copies  after  that  date  might  not 
receive  the  proposal  guidelines  in  time 
to  prepare  and  submit  a  responsive 
proposal. 

ADDRESSES:  Mailing  addresses  for  U.S. 
EPA  Regional  Offices  and  U.S.  EPA 
Headquarters  are  providedin  the 
Proposal  Guidelines. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.EPA's  Office  of  Solid  Waste  and 
Emergency  Response.  Office  of 
Brownfields  Cleanup  and 
Redevelopment,  (202)  566-2777. 
SUPPLEMENTARY  INFORMATION:  On 
January- 11,  2002,  President  George  W. 
Bush  signed  into  law  the  Small  Business 
Liability  Relief  and  Brownfields 
Revitalization  Act.  This  act  amended 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA)  to 
authorize  federal  financial  assistance  for 
brownfields  revitalization,  including 
grants  for  assessment,  cleanup,  and  job 
training.  Funding  for  the  brownfields 
job  training  grants  is  authorized  under 
section  104(k)(6)  of  CERCLA,  42  U.S.C. 
9604(k)(6).  Eligibility  for  Brownfields 
job  training  grants  is  limited  to  "eligible 
entities"  as  defined  in  section  104(k)(l) 
of  CERCLA  and  non  profit 
organizations. 

Eligible  governmental-entities  include 
a  General  Purpose  Unit  of  Local 
Government;  Land  Clearance  Authority 
or  other  quasi-governmental  entity  that 
operates  under  the  supervision  and    v 
control  of.  or  as  an  agent  of,  a  general 
purpose  unit  of  local  government; 
Governmental  Entity  Created  by  State 
Legislature;  Regional  council  or  group  of 
general  purpose  units  of  local 
government;  Redevelopment  Agency 
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that  is  chartered  or  otherwise 
sanctioned  by  a  state;  State;  Indian  Tribe 
other  than  in  Alaska;  and  Alaska  Native 
Regional  Corporation,  Alaska  Native 
Village  Corporation,  and  Metlakatla 
Indian  Community.  In  addition. 
Intertribal  Consortia,  other  than  those 
composed  of  ineligible  Alaskan  tribes, 
are  eligible  to  apply  for  the  brownfields 
job  training  grants. 

For  the  purposes  of  determining  a 
nonprofit  organization's  eligibility  for 
the  brownfields  job  training  grant 
program,  EPA  will  use  the  definition  of 
nonprofit  organizations  contained  in 
section  4(6)  of  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999.  Public  Law  106-107.  The 
term  "nonprofit  organization"  means 
any  corporation,  trust,  association, 
cooperative,  or  other  organization  that  is 
operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purpose  in  the  public  interest;  is 
not  organized  primarily  for  profit;  and 
uses  net  proceeds  to  maintain,  improve, 
or  expand  the  operation  of  the 
organization. 

To  ensure  a  fair  selection  process, 
evaluation  panels  consisting  of  EPA 
Regional  and  Headquarters  staff  and 
other  federal  agency  representatives  will 
assess  how  well  the  proposals  meet  the 
selection  criteria  outlined  in  the 
application  booklet,  Proposal 
Guidelines  for  Brownfields  Job  Training 
Grants  (November  2002).  Proposals  will 
be  evaluated  and  ranked  by  National 
Evaluation  Panels.  The  evaluation 
panels  will  review  the  proposals 
carefully  and  assess  each  response 
based  on  how  well  it  addresses  the 
criteria,  briefly  outlined  below.  There 
are  two  different  types  of  criteria — 
threshold  criteria  and  ranking  criteria. 
Applicants  must  meet  the  threshold 
criteria  to  be  considered  for  an  award  of 
a  grant.  Responses  to  the  evaluation 
criteria  will  be  utilized  to  determine 
whether  to  make  an  award  and  the 
amount  of  funds  to  be  awarded. 

Job  Training  Grants 

Threshold  Criteria 

A.  Location  of  Project 

B.  Applicant  Eligibility 

C.  Proof  of  Non-Duplication  of  effort 

Ranking  Criteria 

A.  Community  Need  (a  maximum  of  10 
points  may  be  received  for  this 
criterion) 

B.  Institutional  Capacity  (a  maximum  of 
15  points  may  be  received  for  this 
criterion) 

C.  Training  Program  Objectives  and 
Plans  (a  maximum  of  20  points  may 
be  received  for  this  criterion) 


D.  Budget,  Schedule  and  Leveraging  (a 
maximum  of  25  points  may  be 
received  for  this  criterion) 

E.  Community  Involvement  and 
Partnerships  (a  maximum  of  20  points 
may  be  received  for  this  criterion) 

F.  Measures  of  Success  (a  maximum  of 
10  points  may  be  received  for  this 
criterion) 

Final  selections  will  be  made  by  EPA 
senior  management  after  considering  the 
ranking  of  Final  Proposals  by  the 
National  Evaluation  Panels  EPA 
decisions  may  take  into  account  other 
statutory  and  policy  considerations, 
such  as  urban  and  non-urban 
distribution  and  other  geographic 
factors;  compliance  with  the  statutory 
petroleum  funding  allocation; 
designation  as  a  Federal  Empowerment 
Zone,  Enterprise  Community,  or 
Renewal  Community;  population;  and 
whether  the  applicant  is  a  federally 
recognized  Indian  tribe.  There  is  no 
guarantee  of  an  award. 

Dated:  December  5,  2002. 
Sven  Kaiser, 

Acting  Director.  Office  of  Brownfields 
Cleanup  and  Redevelopment,  Office  of  Solid 
Waste  and  Emergency  Response. 
[PR  Doc.  02-31677  Filed  12-16-02;  8:45  ami 
MLUNO  cooe  6SaO-80-P 


Foundation,  the  University  of  Maryland, 
and  the  Virginia  Institute  of  Marine 
Science.  Following  receipt  of  comments, 
a  final  draft  plan  will  be  circulated  to 
Chesapeake  Bay  Program  signatory 
partners  for  approval.  It  is  expected  that 
the  final  plan  will  be  adopted  by  the 
Chesapeake  Executive  Council  in  2003. 
The  draft  plan  is  available  on-line  at  the 
EPA  Region  III  Web  site  http:// 
www.epa.gov/r3chespk/ ,  or  at  the 
Chesapeake  Bay  Program  Web  site  http:/ 
/www. chesapeakebay.net  or  by  regular 
mail  from  the  EPA  Chesapeake  Bay 
Program  Office  (Phone:  410-267-5700). 
Comments  should  be  postmarked  no 
later  than  January  15,  2003.  Comments 
can  be  sent  either  by  email  to 
fi-itz.mike®epa.gov  or  by  regular  mail  to 
Michael  Fritz,  U.S.  EPA,  410  Severn 
Avenue,  Suite  109,  Annapolis,  MD 
21403.  Further  information  about  the 
Chesapeake  Bay  Program  and  oysters 
and  other  living  resources  in  the  bay  is 
available  at  http:// 
www.chesapeakebay.net. 

Diana  Esher, 

Deputy  Director.  Chesapeake  Bay  Program 

Office. 

[PR  Doc.  02-31670  Piled  12-16-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7423-21 
Chesapeake  Bay  Program 

The  U.S.  Environmental  Protection 
Agency's  Chesapeake  Bay  Program 
Office,  on  behalf  of  the  partners  of  the 
Chesapeake  Bay  Program,  announces  an 
extension  to  the  comment  period  for  the 
Draft  Chesapeake  Bay  Comprehensive 
Oyster  Management  Plan  until  January 
15,  2003.  The  draft  plan  addresses  both 
habitat  restoration  and  oyster  fishery 
management.  It  emphasizes  biologically 
based,  strategic  decision  making, 
enables  an  adaptive  management 
approach,  and  provides  for  better 
coordination  among  key  agencies, 
organizations,  and  institutions  involved 
in  oyster  restoration  in  Maryland  and 
Virginia  waters  of  Chesapeake  Bay  and 
its  tidal  tributaries.  The  Chesapeake  Bay 
oyster  partners  include  the  U.S. 
Environmental  Protection  Agency,  the 
U.S.  Army  Corps  of  Engineers,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  Maryland 
Department  of  Natural  Resources,  the 
Virginia  Marine  Resources  Commission, 
the  Maryland  Oyster  Recovery 
Partnership,  the  Virginia  Oyster 
Heritage  Program,  the  Chesapeake  Bay 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL -7423-1] 

Intent  to  Grant  a  Co-Exclusive  Patent 
License 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  grant  a  co- 
exclusive  patent  license. 


SUMMARY:  Pursuant  to  35  U.S.C.  207  and 
37  CFR  part  404,  EPA  hereby  gives 
notice  of  its  intent  to  grant  a  co- 
exclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  and  claimed  in  the  patents 
listed  below,  all  corresponding  patents 
issued  throughout  the  world,  and  all 
reexamined  patents  and  reissued 
patents  granted  in  connection  with  such 
patents,  to  Sensors,  Inc.,  Saline, 
Michigan  and  to  Horiba  Instruments, 
Inc.,  Irvine,  California,  including  its 
parent,  subsidiaries,  affiliates  and 
companies  controlled  by  Horiba.  The 
patents  are: 

U.S.  Patent  No.  6,148,656,  entitled 
"Real-time  On-road  Vehicle  Exhaust  Gas 
Modular  Flowmeter  and  Emissions 
Reporting  System,"  issued  November 
21,2000. 

U.S.  Patent  No.  6,382,014,  entitled 
"Real-time  On-road  Vehicle  Exhaust  Gas 
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Modular  Flowmeter  and  Emissions 
Reporting  System,"  issued  May  7,  2002. 

U.S.  Patent  No.  6,470,732,  entitled 
"Real-time  Exhaust  Gas  Modular 
Flowmeter  and  Emissions  Reporting 
System  for  Mobile  Apparatus,"  issued 
October  29,  2002. 

The  invention  was  announced  as 
being  available  for  licensing  in  the 
March  1,  1999  issue  of  the  Federal 
Register  (64  FR  9990)  as  U.S.  Patent 
Application  No.  09/226,920,  filed 
January  5, 1999,  and  claiming  priority 
from  a  provisional  application  filed 
January  5, 1998. 

The  proposed  co-exclusive  license 
will  contain  appropriate  terms, 
limitations,  and  conditions  to  be 
negotiated  in  accordance  with  35  U.S.C. 
209  and  37  CFR  404.5  and  404.7  of  the 
U.S.  Government  patent  licensing 
regulations. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  grant  the  co-exclusive 
license,  unless  within  15  days  bom  the 
date  of  this  notice  EPA  receives,  at  the 
address  below,  written  objections  to  the 
grant,  together  with  supporting 
documentation.  The  docimientation 
fit)m  objecting  parties  having  an  interest 
in  practicing  the  above  patents  should 
include  an  application  for  an  exclusive 
or  nonexclusive  license  with  the 
information  set  forth  in  37  CFR  404.8. 
The  EPA  Patent  Counsel  and  other  EPA 
officials  will  review  all  written 
responses  and  then  make 
recommendations  on  a  final  decision  to 
the  Director  or  Deputy  Director  of  the 
Office  of  Transportation  and  Air 
Quality,  who  have  been  delegated  the 
authority  to  issue  patent  licenses  under 
EPA  Delegation  1-55. 


DATES:  Comments  on  this  notice  must  be 
received  by  EPA  at  the  address  listed 
below  by  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Ehrlich,  Patent  Counsel,  Office  of 
General  Coimsel  (Mail  Code  2377A), 
Enviroimiental  Protection  Agency, 
Washington,  DC  20460,  Telephone  (202) 
564-5457. 

Dated:  December  6,  2002. 

Maria  E.  Diamond, 

Associate  General  Counsel,  Finance  and 
Operations  Law  Office. 

(FR  Doc.  02-31671  Filed  12-1&-02:  8(45  am] 

BIUING  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7422-«] 

Clean  Water  Act  Section  303(d): 
Availability  of  12  Modified  Total 
Maximum  Daily  Loads  (TMDLs) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  This  notice  annoimces  the 
availability  for  comment  of  the 
administrative  record  file  for  12 
modified  TMDLs  and  the  calculations 
for  these  TMDLs  prepared  by  EPA 
Region  6  for  waters  listed  in  the 
Mermentau  and  Vermilion/Teche  river 
basins,  under  section  303(d)  of  the 
Clean  Water  Act  (CWA).  These  TMDLs 
were  completed  in  response  to  the 
lawsuit  styled  Sierra  Club,  et  al.  v. 
Clifford  et  al,  No.  96-0527.  (E.D.  La.). 
DATES:  Comments  must  be  submitted  in 
writing  to  p'A  on  or  before  January  16, 
2003. 


ADDRESSES:  Comments  on  the  12 
modified  TMDLs  should  be  sent  to  Ellen 
Caldwell,  Enviroimiental  Protection 
Specialist,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6,  1445  Ross  Ave., 
Dallas,  TX  75202-2733.  For  further 
information,  contact  Ellen  Caldwell  at 
(214)  665-7513.  The  administrative 
record  file  for  these  TMDLs  are  available 
for  public  inspection  at  this  address  as 
well.  Documents  from  the 
administrative  record  file  may  be 
viewed  at  www.epa.gov/region6/water/ 
tmdl.htm,  or  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Envirorunental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Siena  Club,  et  al.  v. 
Clifford  et  al..  No.  96-0527,  (E.D.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  maimer.  EPA 
originally  established  these  TMDLs 
pursuant  to  a  consent  decree  entered  in 
this  lawsuit.  EPA  is  now  modifying 
these  TMDLs. 

EPA  Seeks  Comments  on  12  Modified 
TMDLs 

By  this  notice  EPA  is  seeking 
comment  on  the  following  12  modified 
TMDLs  for  waters  located  within  the 
Mermentau  and  Vermilion/Teche  river 
basins: 


Subsegment 

WateftX)dy  name 

Pollutant 

050102  

Bavou  Joe  Marcel 

Pathogen  indicators. 
Pathogen  indicators. 

Pathogen  indk:ators. 
Pathogen  indicators. 
Pathogen  indicators. 
Pathogen  indicators. 
Pathogen  indicators. 
Pathogen  indicators. 
Sulfates. 

TDS. 

TDS. 

TDS. 

060204  

Bayou  Courtableau — Origin  to  West  Atchafalaya  Bon-ow 

Pit  Canal. 
Chatlin  Lake  Canal  and  Bavou  Dulac 

060212  

060701  

Tete  Bayou 

060703 

Bayou  Portage 

060901  

060909.... 

060911  ; 

Bayou  Petite  Ansa 

Lake  Peigneur  

Dugas  Canal 

Bayou  Courtableau— Origin  to  West  Atchafalaya  Borrow 

Pit  Canal. 
Bayou  Plaquemine  Bmle— Headwaters  to  Bayou  Oes 

Cannes. 
Bayou  Queue  de  Tortue — Headwaters  to  Mermentau 

River. 
Bayou  Boeuf— Headwaters  to  Bayou  Courtableau 

060204..... 

050201  

050501 

C60208 

EPA  previously  requested  the  public 
to  provide  EPA  vkrith  any  significant  data 
or  information  that  might  impact  the 
original  12  TMDLs  in  Federal  Register 


Notices:  Volume  65,  Number  173,  pages 
54032-54034  (September  6,  2000)  and 
Volume  65,  Number  196,  page  60189 
(October  10,  2000). 


EPA  now  requests  that  the  public 
provide  any  water  quality  related  data 
and  information  that  may  be  relevant  to 
the  calculations  for  these  12  modified 
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TMDLs.  EPA  will  review  all  data  and 
information  submitted  during  the  public 
i;omment  period  and  revise  the 
modifications  to  the  TMDLs  where 
appropriate.  EPA  will  then  forward  the 
modified  TMDLs  to  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ).  LDEQ  will  incorporate  the 
modified  TMDLs  into  its  current  water 
quality  management  plan. 

Dated:  December  9.  2002. 
Miguel  I.  Flores, 

Director,  Water  Quality  Protection  Division. 
Region  8. 

(FR  Doc.  02-31678  Filed  12-16-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Rnal  NPDES  General  Permit  for  Reject 
Water  from  Reverse  Osmosis  Units 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  final  NPDES  general 
permits— MAG45000a 


SUMMARY:  The  Director  of  the  Office  of 

Ecosystem  Protection,  Environmental 
Protection  Agency-New  England  (EPA- 
NE).  is  issuing  Notice  of  Final  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permits  for  reject  water 
from  reverse  osmosis  units  to  certain 
waters  in  the  State  of  Massachusetts. 
These  final  NPDES  general  permits 
establish  Notice  of  Intent  (NO!) 
requirements,  effluent  limitations, 
standards,  prohibitions,  and 
mcuiagement  practices  for  reverse 
osmosis  reject  water. 

Owners  and/or  operators  of  sites  that 
discharge  reject  water  from  reverse 
osmosis  units  will  be  required  to  submit 
an  NOI  to  EPA-NE  to  be  covered  by  the 
appropriate  general  permit  and  will 
receive  a  written  notification  from  EPA- 
NE  of  permit  coverage  and  authorization 
to  discharge  under  one  of  these  general 
permits.  The  eligibility  requirements  are 
discussed  in  detail  in  sections  11  and  111 
in  the  fact  sheet  to  this  Federal  Register 
Notice  and  the  reader  is  strongly  urged 
to  go  to  that  section  before  reading 
further.  These  general  permits  do  not 
cover  new  sources  as  defined  under  40 
cm  122.2. 

DATES:  The  general  permits  shall  be 
effective  on  the  date  specified  in  the 
final  general  permits  published  in  the 
Federal  Register  and  will  expire  five 
years  from  the  date  that  the  final 
permits  are  published  in  the  Federal 
Register.  If  the  general  permits  are  not 
reissued  prior  to  the  expiration  date. 


they  will  be  administratively  continued 
and  remain  in  effect  as  long  as  the 
permittee  submits  a  new  notice  of  intent 
two  months  prior  the  expiration  date  of 
the  general  permit. 
ADDRESSES:  Notice  of  Intent  to  be 
authorized  to  discharge  under  these 
permits  should  be  sent  to:  United  States 
Environmental  Protection  Agency  (CPE), 
1  Congress  Street.  Suite  1100,  Boston. 
Massachusetts  02114-2023,  and 
Massachusetts  Department  of 
Environmental  Protection.  Division  of 
Watershed  Management,  627  Main 
Street,'^nd  floor,  Worcester. 
Massachusetts  01608. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning 
these  final  permits  may  be  obtained 
between  the  hours  of  8  a.m.  and  4  p.m. 
Monday  through  Friday  excluding 
holidays  from:  Betsy  Davis,  Office  of 
Ecosystem  Protection.  Environmental 
Protection  Agency,  1  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023; 
telephone:  617-918-1576. 
SUPPLEMENTARY  MF0RMAT10N:  The 
following  Fact  Sheet  and 
Supplementary  Information  section  sets 
forth  principal  facts  and  the  significant 
factual,  legad  and  policy  questions 
considered  in  the  development  of  these 
final  general  permits.  A  reasonable  fee 
may  be  charged  for  copying  requests. 
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L  Introduction 

The  Director  of  the  Office  of 
Ecosystem  Protection,  EPA-New 
England,  is  issuing  general  permits  for 
the  discharge  of  reject  water  bom 
reverse  osmosis  units  to  certain  waters 
in  the  State  of  Massachusetts.  This 
document  contains  Part  I,  the  Draft 
General  NPDES  Permits  and.  Part  II. 
Standard  Conditions. 

n.  Coverage  of  General  Permits 

Section  301(a)  of  the  Clean  Water  Act 
(the  Act)  provides  that  the  discharge  of 
pollutants  is  imlawful  except  in 
accordance  with  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  unless  such  a  discharge  is 
otherwise  authorized  by  the  Act.  EPA's 
regulations  authorize  the  issuance  of 
"general  permits"  to  one  or  more 
categories  or  subcategories  of  discharges 
(see  40  CFR  122.28  ).  EPA  may  issue  a 
single,  general  permit  to  a  category  of 
point  sources  located  within  the  same 
geographic  area  whose  discharges 
warrant  similar  pollution  control 
measures. 

A.  The  Director  of  an  NPDES  permit 
program  is  authorized  to  issue  a  general 
permit  if  there  are  a  number  of  point 
sources  operating  in  a  geographic  area 
that: 
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1.  Involve  the  same  or  substantially 
similar  types  of  operations; 

2.  Discharge  the  same  types  of  wastes; 

3.  Require  the  same  emuent 
limitations  or  operating  conditions; 

4.  Require  the  same  or  similar 
monitoring  requirements;  and 

^    5.  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

Authorization  under  these  general 
permits  shall  require  prior  submittal  of 
certain  facility  information.  Upon 
receipt  of  all  required  information,  the 
permit  issuing  authority  may  allow  or 
disallow  coverage  under  these  general 
permits. 

B.  The  similarity  of  the  discharge  is 
prompting  EPA  to  issue  these  general 
permits.  When  issued,  these  permits 
will  enable  facilities  to  maintain 
compliance  with  the  Act,  will  extend 
environmental  and  regulatory  controls 
to  new  dischargers,  and  will  avoid  a 
backlog  of  individual  permit 
applications.  The  issuing  of  these 
general  permits  in  Massachusetts  is 
warranted  by  the  similarity  of 
environmental  conditions;  State 
regulatory  requirements  applicable  to 
the  discharges  and  receiving  waters;  and 
the  technology  employed. 

Violations  of  a  condition  of  a  general 
permit  constitute  a  violation  of  the 
Clean  Water  Act  and  subjects  the 
discharger  to  the  penalties  in  section 
309  of  the  Act. 

in.  Exclusions 

These  general  permits  will  not  be 
available  to: 

1 .  Facilities  whose  discharge(s)  could 
cause  or  contribute  to  adverse  water 
quality  impacts. 

2.  Mobile  water  purification  units 
using  reverse  osmosis  as  a  means  of 
water  treatment. 

3.  Facilities  whose  wastewater  is 
treated  with  a  reverse  osmosis  system, 
that  are  required  to  follow  established 
effluent  guidelines  and  standards 
pursuant  to  40  CFR  Subchapter  N. 

4.  Facilities  when  the  Director 
requires  an  individual  permit,  based  on 
considerations  of  the  following: 

a.  The  variability  of  the  pollutants  or 
pollutant  parameters  in  the  effluent 
i>ased  on  chemical  specific  information. 

b.  Recommendations  from  the  State. 

c.  Other  considerations  which  the 
Director  determines  could  cause  or 
contribute  to  adverse  water  quality 
impacts. 

EPA  has  determined  that  these 
general  permits  will  not  be  available  to 
"New  Source"  dischargers  as  defined  in 
40  CFR  122.2  due  to  the  site  specific 
nature  of  the  environmental  review 


required  by  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  33  U.S.C. 
4321  et  seq.  for  those  facilities.  "New 
Sources"  must  comply  with  New  Source 
Performance  Standards  (NSPS)  and  are 
subject  to  the  NEPA  process  in  40  CFR 
6.600.  Consequently,  EPA  has 
determined  that  it  would  be  more 
appropriate  to  address  "New  Sources" 
through  the  individual  permit  process. 
Any  owner  or  operator  authorized  by 
a  general  permit  may  request  to  be 
excluded  from  coverage  of  a  general 
permit  by  applying  for  an  individual 
permit.  This  request  may  be  made  by 
submitting  a  NPDES  permit  application 
together  with  reasons  supporting  the 
request.  The  Director  may  also  require 
any  person  authorized  by  a  general 
permit  to  apply  for  and  obtain  an 
individual  permit.  Any  interested 
person  may  petition  the  Director  to  take 
this  action.  However,  individual  permits 
will  not  be  issued  for  sources  covered 
by  these  general  permits  unless  it  can  be 
clearly  demonstrated  that  inclusion 
under  one  of  these  general  permits  is 
inappropriate.  The  Director  may 
consider  the  issuance  of  individual 
permits  when: 

1 .  The  discharger  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

2.  A  change  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicabl<  to  the  point 
source; 

3.  Effluent  limitati  n  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  NPDES 
permit; 

4.  A  Water  Quality  Management  Plan 
or  Total  Maximum  Daily  Load  (TMDL) 
containing  requirements  applicable  to 
such  point  sources  is  approved; 

5.  Circiunstances  have  changed  since 
the  time  of  the  request  to  be  covered  so 
that  the  discharger  is  no  longer 
appropriately  controlled  under  the 
general  permit,  or  either  a  temporary  or 
permanent  reduction  or  elimination  of 
the  authorized  discharge  is  necessary; 

6.  The  discharge(s)  is  a  significant 
contributor  of  pollution  or  in  violation 
of  State  Water  Quality  Standards  for  the 
receiving  water;  or 

7.  The  discharge(s)  is  into  an  impaired 
water  of  the  Federal  Clean  Water  Act 
303  (d)  list,  and  the  poUutant/stressor 
listed  on  the  section  303  (d)  list  is  one 
of  the  parameters  limited  in  the  permit. 

In  accordance  with  40  CFR 
122.28(b)(3)(iv),  the  applicability  of  the 
general  permit  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 


IV.  Permit  Basis  and  Other  Conditions 
of  the  General  NPDES  Permit 

A.  Statutory  Requirements 

Section  301(a)  of  the  Clean  Water  Act 
(CWA  or  the  Act).  33  U.S.C.  1311(a). 
makes  it  unlawful  to  discharge 
pollutants  to  waters  of  the  United  States 
without  a  permit.  Section  402  of  the 
Act.  33  U.S.C.  1342.  authorizes  EPA  to 
issue  NPDES  permits  allowing 
discharges  that  will  meet  certain 
requirements,  including  CWA  sections 
301,  304,  and  401  (33  U.S.C.  1331.  1314. 
and  1341).  Those  statutory  provisions 
state  that  NPDES  permits  must  include 
effluent  limitations  requiring  authorized 
discharges  to:  (1)  Meet  standards 
reflecting  specified  levels  of  technology- 
based  treatment  requirements;  (2) 
comply  with  State  Water  Quality 
Standards;  and  (3)  comply  with  other 
state  requirements  adopted  under 
authority  retained  by  states  under  CWA 
section  510,  33  U.S.C.  1370. 

EPA  is  required  to  consider 
technology  and  water  quality 
requirements  when  developing  permit 
limits.  40  CFR  part  125,  subpart  A  sets 
the  criteria  and  standards  that  EPA  must 
use  to  determine  which  technology- 
based  requirements,  requirements  under 
section  301(b)  of  the  Act  and/or 
requirements  established  on  a  case  by 
case  basis  under  section  401(a)(1)  of  the 
Act.  should  be  included  in  the  permit. 

B.  Antidegradation  Provisions 

The  conditions  of  the  permit  reflect 
the  goal  of  the  CWA  emd  EPA  to  achieve 
and  maintain  water  quality  standards. 
The  environmental  regulations 
pertaining  to  the  State  Antidegradation 
Policies  which  protect  the  State's 
surface  waters  from  degradation  of 
water  quality  is  found  in  the  following 
provision:  Massachusetts  Water  Quality 
Standards  314  CMR  4.04 
Antidegradation  Provisions. 

These  general  permits  do  not  apply  to 
any  new  or  increased  discharge  to 
receiving  waters  unless  the  discharge  is 
shown  to  be  consistent  with  the  State's 
antidegradation  policies.  This 
determination  shall  be  made  in 
accordance  with  the  appropriate  State 
antidegradation  implementation 
procedures  for  these  general  permits. 
EPA  will  not  authorize  discharges  under 
these  general  permits  until  it  receives  a 
favorable  antidegradation  review  and 
certification  from  the  States. 
(Concurrent  to  the  publication  of  these 
general  permits  in  the  Federal  Register. 
EPA  has  formally  requested  the  State  to 
make  an  antidegradation  certification 
determination).  The  Commonwealth  of 
Massachusetts  will  conduct 
antidegradation  reviews  for  notices  of 
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intent  to  discharge,  under  these  general 
permits,  into  Class  A  waters. 

C.  Effluent  Limitations 

1.  Technology-based  Effluent 
Limitations:  EPA  has  not  promulgated 
National  Effluent  Guidelines  for  reverse 
osmosis  reject  water  discharges.  EPA 
also  beheves  that  the  limits  established 
to  meet  the  water  quality'  standards 
discussed  below  are  sufficient  to  satisfy 
Best  Available  Technology 
Economically  Achievable/Best 
Conventional  Pollutant  Control 
Technology  (BAT/BCT)  described  in 
section  304(a)  of  the  Act.  Therefore,  as 
provided  in  section  402(a)(1)  of  the  Act. 
EPA  has  determined  to  issue  these 
general  permits  utilizing  Best 
Professional  Judgement  (BPJ)  to  meet 
the  above  stated  criteria  for  BAT/BCT 
described  in  section  304(b)  of  the  Act. 
Accordingly,  monthly  average  and 
maximum  daily  limitations  for  Total 
Suspended  Solids  (TSS)  and  Total 
Residual  Chlorine  are  established  based 
upon  Best  Professional  Judgement 
pursuant  to  section  402(a)(1)  of  the 

CWA. 

2.  Water  Quality  Based  Effluent 
Limitations:  Under  section  301(b)(1)(C) 
of  the  Act,  discharges  are  subject  to 
effluent  limitations  based  on  water 
quality  standards  when  EPA  and  the 
State  determine  that  effluent  limits  more 
stringent  than  technology-based  limits 
are  necessary  to  maintain  or  achieve 
state  or  federal  water  quality  standards. 
A  water  quality  standard  consists  of 
three  elements:  (1)  Designated  beneficial 
uses.  (2)  a  numeric  or  narrative  water- 
quality  criteria  sufficient  to  protect  the 
assigned  designated  use(s).  and  (3)  an 
antidegradation  policy  that  ensures  that 
water  quality  improvements  are 
conserved,  maintained,  and  protected. 
Receiving  stream  requirements  are 
established  according  to  numerical  and 
narrative  standards  adopted  under  state 
and/ or  federal  law  for  each  stream  use 
classification.  Section  401  of  the  CWA 
requires  that  EPA  obtain  State 
certification  which  ensures  that  all 
water  quality  standards  and  other 
appropriate  requirements  of  state  law 
will  be  satisfied.  Regulations  governing 
State  certification  are  set  forth  in  40  CFR 
124.53  and  124.55.  The  State  of 
Massachusetts  has  narrative  criteria  in 
their  water  quality  regulations.  See 
Massachusetts  314  CMR  4.05(5)(e)  that 
prohibits  toxic  discharges  in  toxic 
amounts.  These  permits  do  not  allow  for 
the  addition  of  materials  or  chemicals 
which  would  produce  a  toxic  effect  to 
any  aquatic  life.  Reverse  osmosis  reject 
water  shall  not  contain  or  come  in 
contact  with  raw  materials,  intermediate 
products,  finished  products  or  process 


wastes.  Therefore,  it  could  be  assumed 
that  the  discharges  do  not  contain  toxic 
or  hazardous  pollutants  or  oil  or  grease. 
Nevertheless,  toxic  effects  may  still 
occur  as  a  result  of  toxic  source  water, 
toxic  pollutants  due  to  the  use  of 
chlorine  or  due  to  dissolution  of  the 
piping  in  the  local  water  systems  that  is 
typic^ly  the  source  of  water  used  in 
reverse  osmosis.  Any  reverse  osmosis 
reject  water  which  would  violate  water 
quality  standards  established  for  toxic 
or  hazardous  pollutants  would  not 
qualify  for  these  general  permits  and  an 
individual  permit  would  be  required. 
Water  quality  criteria  applicable  to 
reverse  osmosis  reject  water  discharges 
covered  by  these  general  permits 
include  pH.  copper,  and  ammonia.  A 
summary  of  the  effluent  limitations  are 
described  below: 

pH 

These  general  permits  include 
proposed  pH  limitations  which  are 
required  by  state  water  quality 
standards  and  are  at  least  as  stringent  as 
pH  limitations  set  forth  at  40  CFR 
133.102.  The  water  quality  criteria  for 
the  pH  limitations  for  Massachusetts 
can  be  found  at  314  CMR  4.05. 

Copper.  Total 

EPA  is  required  to  limit  any  pollutant 
that  is  or  may  be  discharged  at  a  level 
that  has  caused,  or  has  reasonable 
potential  to  cause,  or  contributes  to  an 
excursion  above  any  water  quality 
criterion.  Copper  may  be  toxic  to 
aquatic  life  at  low  concentrations,  so  the 
permits  contain  numerical  limits  for 
total  recoverable  copper  and  specifies 
an  appropriate  method  of  analysis.  The 
copper  limits  have  been  calculated  (see 
Attachment  B)  to  reflect  the  water 
quality  criteria  published  in  the  Federal 
Register  on  December  10, 1998.  The 
maximum  daily  limit  for  copper  based 
on  the  acute  water  quality  criteria  is  73 
ug/1  and  the  average  monthly  limit, 
based  on  the  chronic  criteria,  is  52  ug/ 
1  when  the  dilution  factor  is  between  10 
and  99.  The  maximum  daily  hmit  for 
copper  based  on  the  acute  water  quality 
criteria  is  730  ug/1  and  the  average 
monthly  limit,  based  on  the  chronic 
criteria,  is  516  ug/1  when  the  dilution 
factor  is  between  100  and  1000. 

Nitrogen,  Total  Ammonia 

Chloromines  are  introduced  into  the 
water  source  used  in  reverse  osmosis 
units  when  the  units  are  bleached  or 
cleaned  with  hypochlorite.  Ammonia  in 
the  source  water  reacts  with 
hypochlorite  creating  chloromines 
causing  the  reject  water  to  contain 
ammonia.  Therefore,  Total  Ammonia 
Nitrogen  is  required  to  be  monitored 


monthly.  This  parameter  will  be  used  in 
conjunction  with  additional  water 
quality  data  to  evaluate  whether 
ammonia  from  reverse  osmosis  units  has 
a  potential  impact  on  the  receiving 
water. 

D.  Monitoring  and  Reporting 
Requirements 

Effluent  limitations  and  monitoring 
requirements  which  are  included  in  the 
general  permits  describe  the 
requirements  to  be  imposed  on  the 
facilities  to  be  covered.  Facilities 
covered  by  the  final  general  permits  will 
be  required  to  submit  to  EPA  New 
England  and  the  Massachusetts 
Department  of  Environmental  Protection 
a  Discharge  Monitoring  Report  (DMR) 
containing  effluent  data.  The  fi«quency 
of  reporting  is  determined  in  accordance 
with  the  State's  provisions. 

The  monitoring  requirements  have 
been  established  to  yield  data 
representative  of  the  discharge  under 
authority  of  section  308(a)  of  the  Act 
and  40  CFR  122.41(j).  122.44(i)  and 
122.48.  and  as  certified  by  the  State. 

E.  Endangered  Species 

The  proposed  limits  are  sufficiently 
stringent  to  assure  that  water  quality 
standards  for  both  aquatic  life 
protection  and  human  health  protection 
will  be  met.  The  effluent  limitations 
established  in  these  permits  ensure 
protection  of  aquatic  life  and 
maintenance  of  the  receiving  water  as 
an  aquatic  habitat.  The  Region  finds  that 
adoption  of  these  final  permits  are 
unlikely  to  adversely  affect  any 
threatened  or  endangered  species  or  its 
critical  habitat.  EPA  will  consult  with 
the  United  States  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
Service  on  this  determination.  The  U.S. 
Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  will 
notify  EPA  for  any  new  listings. 

The  National  Marine  Fisheries  Service 
has  indicated  that  the  endangered 
shortnose  stujgeon  (Acipenser 
brevirostrum)  inhabits  certain  sections 
of  the  Merrimack  and  Connecticut 
Rivers  in  Massachusetts.  Any  facility 
whose  discharge  may  adversely  effect 
the  sturgeon  or  any  other  threatened  or 
endangered  species  or  its  habitat,  is 
required  to  contact  the  National  Marine 
Fisheries  at  the  following  address:  U.S. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service  (NMFS).  Habitat  and 
Protected  Resources  Division.  One 
Blackburn  Drive,  Gloucester,  MA 
01903-2298. 
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F.  Standard  Permit  Conditions 

40  CFR  122.41  and  122.42  establish 
requirements  which  must  be  in  all 
NPDES  permits.  Specific  language  will 
be  provided  to  permittees  in  part  II  of 
the  permit. 

G.  State  (401)  Certification 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  discharge  into 
navigable  waters  shall  be  granted  until 
the  State  in  which  the  discharge 
originates  certifies  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  sections  301,  302,  303, 
306.  and  307  of  the  CWA.  EPA-NE  will 
request  that  the  Commonwealth  of 
Massachusetts  conduct  section  401 
reviews  and  issue  a  State  certification. 
In  addition.  EPA  and  the 
Commonwealth  of  Massachusetts  will 
jointly  issue  the  final  permits. 

H.  Environmental  Impact  Statement 
Requirements 

These  general  permits  do  not 
authorize  discharges  from  any  new 
sources  as  defined  under  40  CFR  122.2. 
Therefore,  the  National  Environmental 
Policy  Act.  33  U.S.C.  4321  et  seq.,  does 
not  apply  to  the  issuance  of  these 
general  NPDES  permits. 

/.  National  Historic  Preservation  Act  of 
1966,  16  U.S.C.  SS470  et  seq. 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Registry  of  Historic  Places 
under  the  National  Historic  Preservation 
Act  of  1966. 16  U.S.C.  SS470  et  seq.  are 
not  authorized  to  discharge  imder  this 
permit. 

/.  Essential  Fish  Habitat 

Under  the  1996  Amendments  (Pub.  L. 
104-267)  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  etseq.  (1998)).  EPA 
is  required  to  consult  with  NMFS  if 
EPA's  action  or  proposed  actions  that  it 
funds,  permits  or  undertakes,  "may 
adversely  impact  any  essential  fish 
habitat."  16  U.S.C.  1855(b).  The 
Amendments  broadly  define  "essential 
fish  habitat"  (EFH)  as  "waters  and 
substrate  necessary  to  fish  for  spawning, 
breeding,  feeding  or  growth  to 
maturity."  16  U.S.C.  1802(10).  Adverse 
impact  means  any  impact  which 
reduces  the  quality  and/or  quantity  of 
EFH.  50  CFR  600.910(a).  Adverse  effects 
may  include  direct  [e.g.,  contamination 
or  physical  disruption),  indirect  (e.g., 
loss  of  prey,  reduction  in  species' 


fecundity),  site-specific  or  habitat- wide 
impacts,  including  individual, 
cumulative  or  synergistic  consequences 
of  actions. 

Essential  Fish  Habitat  is  only 
designated  for  fish  species  for  which 
federal  Fisheries  Management  Plans 
exist.  16  U.S.C.  1855(b)(1)(A).  EFH 
designations  for  New  England  were 
approved  by  the  U.S.  Department  of 
Conunerce  on  March  3, 1999. 

The  proposed  limits  for  these  general 
permits  are  sufficiently  stringent  to 
assure  that  state  water  quality  standards 
will  be  met.  The  effluent  limitations 
established  in  these  permits  ensure 
protection  of  aquatic  life  and 
maintenance  of  the  receiving  water  as 
an  aquatic  habitat.  The  Region  finds  that 
adoption  of  the  proposed  permit  is 
unlikely  to  adversely  affect  any  fish  or 
shellfish  currently  listed  with  a 
Fisheries  Management  Plan  or  its 
critical  habitat.  EPA  will  seek  wrritten 
concurrence  from  the  National  Marine 
Fisheries  Service  on  this  determination. 

V.  Other  Legal  Requirements 

A.  Executive  Order  12866 

EPA  has  determined  that  the  general 
permits  are  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review. 

B.  PaperwoHc  Reduction  Act 

The  information  collection 
requirements  of  these  permits  were 
previously  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  and  assigned 
OMB  control  number  2040-0086 
(NPDES  permit  application)  and  2040- 

0004  (Discharge  Monitoring  Reports). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 

5  U.S.C.  601  et  seq.,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  ndes  subject  to  the  requirements  of 
5  U.S.C.  553(b)  that  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  The  permits  issued  today, 
however,  are  not  a  "rule"  subject  to  the 
requirements  of  5  U.S.C.  553(b)  and,  are 
therefore,  not  subject  to  the  Regulatory 
Flexibihty  Act. 

D.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Pub.  L. 
104—4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  (defined  to  be  the 
same  as  "rules"  subject  to  the  RFA)  on 


tribal,  state  and  local  governments  and 
the  private  sector.  The  permits  issued 
today,  however,  are  not  a  "rule"  subject 
to  the  RFA  and,  are  therefore,  not 
subject  to  the  requirements  of  UMRA. 

Dated:  November  30.  2002. 
Robert  W.  Vamey. 
Regional  Administrator,  Region  J . 

Part  I— Final  General  Permit  Under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 

(Note:  Part  lA  and  Part  IB  contairi  general 
permits  for  the  state  of  Massachusetts  (both 
Commonwealth  and  Indian  Country  Lands).) 

A.  Massachusetts  General  Permit, 
Permit  No.  MAG450000 

In  compliance  with  the  provisions  of 
the  Federal  Clean  Water  Act.  as 
amended,  (33  U.S.C.  1251  et  seq.;  the 
"CWA"),  and  the  Massachusetts  Clean 
Waters  Act.  as  amended,  (M.G.L.  Chap. 
21,  sections  26-53),  operators  of 
facilities  located  in  Massachusetts, 
which  discharge  reject  water  from 
reverse  osmosis  units  to  the  classes  of 
waters  as  designated  in  the 
Massachusetts  Water  Quality  Standards. 
314  CMR  4.00  et  seq.,  are  authorized  to 
discharge  to  all  waters,  unless  otherwise 
restricted,  in  accordance  with  effluent 
limitations,  monitoring  requirements 
and  other  conditions  set  forth  herein. 

This  permit  shall  become  effective 
when  issued.  This  permit  and  the 
authorization  to  discharge  expire  at 
midnight,  five  years  from  the  effective 
date  of  the  publication  in  the  Federal 
Register. 

Signed  this  29th  day  of  November,  2002. 
Linda  M.  Murphy, 
Director,  Office  of  Ecosystem  Protection.  U.S. 

Environmental  Protection  Agency.  Boston, 

MA. 

Glenn  Haas, 

Director,  Division  of  Watershed  Management, 
Bureau  of  Resource  Protection, 
Massachusetts  Department  of 
Environmental,  Protection,  Boston.  MA. 

Part  I — Effluent  Limitations  and 
Monitoring  Requirements 

1.  During  the  period  begiiming  on  the 
effective  date  and  lasting  through 
expiration,  the  permittee  is  authorized 
to  discharge  reject  water  bom  reverse 
osmosis  units.  This  permit  is  only  for 
facilities  discharging  to  freshwater  with 
a  dilution  factor  from  10  to  less  than 
100. 

a.  Each  outfall  discharging  effluent 
from  reverse  osmosis  units  shall  be 
limited  and  monitored  as  specified 
below.  Monitoring  for  each  outfall  shall 
be  reported. 


77262 


Federal  Register / Vol.  67.  No.  242 / Tuesday.  December  17.  2002 /Notices 


f 


ftluent  characteristics 


Fk)w\3.'»  

TSSa."  

Total  Residual  Chlorine  3,  *.« 

pH2,3,*    

Dissotved  Oxygen  

Ammonia  3,*  

Copper,  Total  3,*/  

LC-50  and  C-NOEC.  (%)•  .. 


Units 


MGD  ... 
m^ 
R)s/day 
mg/l 

S.U 

mg^t  ... 
MO" 
HO"  


Discharge  limitations 


Average 
monttwy 


Report . 

30  

Report 
0.11  ... 


Average 
weekly 


Maximum 
daily 


Report. 

45  

Report, 
02  


(See  cor>ditions  I.A.I.g) 
Not  Less  Than  6.0 


Report 

52  


Report 
73  


Monitoring  requirements 


Measurement 
frequency 


Continuous 

1/Month 

1/Month  

1/Week 

1/Week 

1/Week 

1/Month  

1/Month 


see  Part  1.A.1.k 


Sample  type 


Recorder. 

24-Hour  Composite.  * 

24-Hour  Composite.* 

Grab. 

Grab. 

Grab. 

Grab. 

24-Hour  Composite.* 

24-Hour  Comijosite.* 


1  The  ttow  shall  be  continuously  measured  and  recorded  usmg  a  flow  meter, 
creased  load  of  Dollutants  being  discharged  to  the  receiving  stream  dunng  the  cleaning  process^         _,;_<«  ^  Hio^a^^ 

K-H^i  ^rr^  /  FPA  wl^hnri  ^2?  For  effluent  limitattons  of  less  than  5  ng/l.  compliance/non-compliance  w.11  be  detennined  based  on  the 
Mi'&hT "JSiil  or  SJS5S  g?rolJ^°;nlShaTSran  ^equivalent  or  l^r  ML.'^one  of  which  must  be  used.  Sample  resutts  of  5  .g/l  or 

•^  1S!^X^^aX^TeSS^Ta1S^"'aT^ses  mort^ity  to  SC^o  of  the  test  poputetion  at  aspecifk:  «me  o»  ob^J^^ 
NOFC^C^^St  Knuation    s  theNghest  concentratKjn  of  effluent  to  which  organisms  are  expc»ed  m  a^fe^^te  test  or  partal 


Part  I — Final  General  Permit  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 

(Note:  Part  lA  and  Part  IB  contain 
general  permit  for  the  state  of 
Massachusetts  (both  Conunpnwealth 
and  Indian  Country  Lands).) 

B.  Massachusetts  General  Permit,  Permit 
No.  MAG450000 

In  compliance  with  the  provisions  of 
the  Federal  Clean  Water  Act,  as 
amended,  (33  U.S.C.  1251  et  seq.;  the 
"CWA"),  and  the  Massachusetts  Clean 
Waters  Act,  as  amended.  (M.G.L.  Chap. 
21.  sections  26-53).  operators  of 
facilities  located  in  Massachusetts, 
which  discharge  reject  water  from 
reverse  osmosis  units  to  the  classes  of 
waters  as  designated  in  the 
Massachusetts  Water  Quality  Standards. 
314  CMR  4.00  et  seq.,  are  authorized  to 
discharge  to  all  waters,  unless  otherwise 
restricted,  in  accordance  with  effluent 


limitations,  monitoring  requirements 
and  other  conditions  set  forth  herein. 
This  permit  shall  become  effective 
when  issued.  This  permit  and  the 
authorization  to  discharge  expire  at 
midnight,  five  years  from  the  effective 
date  of  the  publication  in  the  Federal 
Register. 

Signed  this  29th  day  of  November,  2002. 

Linda  M.  Murphy, 

irector.  Office  of  Ecosystem  Protection,  U.S. 

Environmental  Protection  Agency,  Boston, 

^4A. 

Glenn  Haas, 

Director,  Division  of  Watershed  Management, 

Bureau  of  Resource  Protection.  h4assachusetts 

Department  of  Environmental  Protection, 

Boston,  MA. 

Part  I — ^E£Buent  Limitations  and 
Monitoring  Requirements 

1.  During  the  period  beginning  on  the 
effective  date  and  lasting  through 


expiration,  the  permittee  is  authorized 
to  discharge  reject  water  from  reverse 
osmosis  units.  This  permit  is  only  for 
facilities  discharging  to  freshwater  with 
a  dilution  factor  from  100  to  1000. 

a.  Each  outfall  discharging  effluent 
frt)m  reverse  osmosis  imits  shall  be 
limited  and  monitored  as  specified 
below.  Monitoring  for  each  outfall  shall 
be  reported. 


Effluent  characteristks 


Ftowi3* 
TSS3*  .. 


Total  Residual  Ctilorine3*> 

pH23* 


Units 


MGD  ... 

mg/l 

lbs/day 
mg/l  .... 
S.U 


Discharge  timitatk>ns 


Average 
monthly 


Report 

30  

Report 
1.0  


Average 
weekly 


Maximum 
daily 


Report 

45  

Report 
1.0  


(See  conditkKis  I.A.I.g) 


Monitoring  requirements 


Measurement 
frequency 


Continuous 

1/Month  

1/Month  

1/Week 

I/Week 


Sample  type 


Recorder 

24-Hour  Composite  * 

24-Hour  Composite  * 

Grab. 

Grab. 
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Effluent  characteristrcs 


Dissolved  Oxygen 

Ammonia3* 

Copper,  Total 3* 7 

LC  and  C-NOEC,  (%)  8 


Units 


mg/l 
ug/l 
ug/l 


Discharge  limitations 


Average 
monthly 


Average 
week^ 


Maximum 
daily 


Report . 
516  


NOT  LESS  THAN  6.0 


Report 
730  


Monitoring  requirements 


Measurement 
frequency 


1/Week  . 

1/Month 

1/Month 


see  Part  1.A.1.k. 


Sample  type 


Grab. 

Grab. 

24-Hour  Composite  ^ 

24-Hour  Composite  ^ 


Footnotes: 

^  The  flow  shall  t»e  continuously  measured  and  recorded  using  a  flow  meter. 

2  Requirement  for  State  Certification. 

3  Samples  shall  be  taken  only  when  discharging,  and  prior  to  mixing  with  stonnwater.  All  samples  shall  be  tested  using  the  analytical' methods 
found  in  40  CFR  Part  136,  or  altemative  methods  approved  by  EPA  in  accordance  with  the  procedures  in  40  CFR  Part  136  All  samoles  shall  be 
24-hour  composites  unless  specified  as  a  grab  sample  in  40  CFR  Part  136. 

■•In  addition  to  the  monthly  monitoring  requirements,  the  pennittee  is  required  to  sample  the  effluent  and  report  the  results  twice  a  year  when 
the  reverse  osmosis  units  are  cleaned.  The  reason  for  the  additional  sampling  and  reporting  requirements  is  due  to  the  potential  of  an  increased 
load  of  pollutants  being  discharged  to  the  receiving  stream  during  the  cleaning  process. 

SA  24-hour  composite  sample  will  be  conducted  of  at  least  1  grab  sample  taken  each  hour  during  periods  of  discharge 

6 The  minimum  level  (ML)  for  chlorine  is  defined  as  50  ug/l.  This  value  is  the  minimum  level  for  chlorine  using  EPA  approval  methods  found  in 
most  cunently  approved  version  of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater.  Method  4500  CL-E  and  G  or  United 
States  Environmental  Protection  Agency  Manual  of  Methods  of  Analysis  of  Water  and  Wastes.  Method  330.5.  One  of  these  methods  must  be 
used  to  determine  total  residual  chlorine.  For  effluent  limitations  less  than  50  ug/l,  compliance/non-compliance  will  be  detennined  on  ML  Sample 
results  of  less  than  50  ug/l  or  less  shall  be  reported  as  zero  on  the  discharge  monitoring  report. 

''The  minimum  level  (ML)  for  copper  is  defined  as  5  ug/l.  This  value  is  the  minimum  level  for  copper  using  the  Fumance  Atomic  /Vbsorption  an- 
afytical  method  (EPA  Method  220.2).  For  effluent  limitations  of  less  than  5  ug/l,  compliance/non-compliance  will  be  determined  based  on  the  ML 
from  this  method,  or  another  approved  method  that  has  an  equivalent  or  lower  ML.  one  of  which  must  be  used.  Sample  results  of  5  uo/l  or  less 
shall  be  reported  as  zero  on  the  Discharge  Monitoring  Report. 

k./^co"?'  '«*^®  concentration  of  effluent  in  a  sample  that  causes  mortality  to  50%  of  the  test  population  at  a  specific  time  of  observation  C- 
IVJOEC,  No  Observed  Effect  Concentration,  is  the  highest  concentration  of  effluent  to  which  organisms  are  exposed  in  a  life-cycle  test  or  partial 
life-cycle  test  which  cause  no  adverse  effect  on  growth,  survival  and  reproduction  at  a  specific  time  of  observation  as  detennined- from  hypoth- 
esis testing  where  the  test  results  (growth,  survival,  and/or  reproduction)  exhibit  a  linear  dose-response  relationship.  However  where  the  test  re- 
sults do  not  exhibit  a  linear  dose-response  relationship,  report  the  lowest  concentration  where  there  is  no  observable  effect. 


Part  l.A.l.  Effluent  Limitations  and 
Monitoring  Requirements  for  All 
Permits  (Continued) 

b.  The  discharge  shril  not  cause  a 
violation  of  the  water  quality  standards 
of  the  receiving  water. 

c.  The  discharge  shall  not  cause  an 
objectionable  discoloration  of  the 
receiving  water. 

d.  There  shall  be  no  discharge  of 
floating  solids  or  visible  foam  in  other 
than  trace  amounts. 

e.  The  results  of  sampling  for  any 
parameter  above  its  required  frequency 
must  also  be  reported. 

f.  Samples  taken  in  compliance  with 
the  monitoring  requirements  specified 
above  shall  be  taken  at  a  location  that 
provides  a  representative  analysis  of  the 
effluent  just  prior  to  discharge  to  the 
receiving  water  or  if  the  effluent  is 
commingled  with  another  discharge, 
prior  to  such  commingling. 

g.  The  pH  of  the  effluent  for 
discharges  to  Class  A  and  Class  B  waters 
shall  be  in  the  range  of  6.5-8.3  standard 
units  and  not  more  than  0.5  imits 
outside  of  the  background  range.  There 
shall  be  no  change  from  background 
conditions  that  would  impair  any  uses 
assigned  to  the  receiving  water  Class. 

h.  The  use  of  products  containing 
formaldehye  is  prohibited. 

i.  There  shall  be  no  discharge  of 
biocides,  pathogenic  organisms,  toxic, 
radioactive,  corrosive  substances  at . 
levels  or  in  combinations  sufficient  to 
be  toxic  or  harmful  to  humans,  animals, 
plant  or  aquatic  life,  or  in  amounts  to 


interfere  with  State  Water  Quality 
Standards. 

j.  The  discharge  shall  not  cause  the 
dissolved  oxygen  level  in  the  receiving 
water  to  drop  below  6.0  me/l. 

k.  Chronic  (and  modified  acute) 
toxicity  test(s)  shall  be  performed  on  the 
*  effluent  from  reverse  osmosis  systems 
by  the  permittee  upon  request  by  EPA 
and/or  the  MA  DEP.  Testing  shall  be 
performed  in  accordance  with  EPA 
toxicity  protocol  to  be  provided  at  the 
time  of  the  request.  The  test  shall  be 
performed  on  a  24-hour  composite 
sample  to  be  taken  during  normal 
facility  operation.  The  result  of  the 
test{s)  shall  be  forwarded  to  both  the 
EPA  and  the  State  within  30  days  after 
completion. 

B.  State  Permit  Conditions 

1.  These  NPDES  Discharge  Permits  are 
issued  jointly  by  the  U.  S. 
Environmental  Protection  Agency  (EPA) 
and  the  Massachusetts  Department  of 
Environmental  Protection  (MADEP) 
under  Federal  and  State  law, 
respectively.  As  such,  all  the  terms  and 
conditions  of  these  permits  are  hereby 
incorporated  into  and  constitute 
discharge  permits  issued  by  the 
Commissioner  of  the  Massachusetts 
Department  of  Environmental  Protection 
to  M.G.L.  Chap.  21,  section  43. 

2.  Each  Agency  shall  have  the 
independent  right  to  enforce  the  terms 
and  conditions  of  these  permits.  Any 
modification,  suspension  or  revocation 
of  these  permits  shall  be  effective  only 


with  respect  to  the  Agency  taking  such 
action,  and  shall  not  afiect  the  validity 
or  status  of  these  permits  as  issued  by 
the  other  Agency,  unless  and  until  each 
Agency  has  concurred  in  writing  with 
such  modification,  suspension  or 
revocation.  In  the  event  any  portion  of 
these  permits  are  declared,  invalid, 
illegal  or  otherwise  issued  in  violation 
of  State  law  such  permits  shall  remain 
in  full  force  and  effect  under  Federal 
law  as  an  NPDES  Permit  issued  by  EPA. 
In  the  event  these  permits  are  declared 
invalid,  illegal  or  otherwise  issued  in 
violation  of  Federal  law,  these  permits 
shall  remain  in  full  force  and  effect 
under  State  law  as  permits  issued  by  the 
Commonwealth  of  Massachusetts. 

C.  Common  Elements  of  all  Permits     - 

1.  Conditions  of  the  General  Permit 

a.  Geographic  Areas:  Massachusetts 
(Permit  No.  MAG450000).  All  of  the 
discharges  to  be  authorized  by  these 
general  NPDES  permits  for  dischargers 
in  the  (Commonwealth  of  Massachusetts 
are  into  all  waters  of  the  Commonwealth 
as  specified  in  Part  I.  A.  of  these  permits 
unless  otherwise  restricted  by  the 
Massachusetts  Surface  Water  Quality 
Standards,  314  CMR  4.00  (or  as  revised). 

h.  Exclusions:  These  permits  are  not 
available  for  discharges  into  impaired 
waters  on  the  Federal  Clean  Water  Act 
303(d)  list  which  are  not  attaining  state 
water  quality  standards  for  the 
parameters  limited  in  the  permit.  These 
general  permits  are  not  available  to 
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"New  Source"  dischargers  as  defined  in 
40  CFR  122.2. 

c.  Notification  by  Permittees: 
Operators  of  sites  whose  discharge,  or 
discharges  are  effluent  from  reverse 
osmosis  units  and  whose  sites  are 
located  in  the  geographic  areas 
described  in  part  I.C.l.a.  above,  shall 
submit  to  the  Regional  Administrator. 
EPA-NE.  a  Notice  of  Intent  to  be 
covered  by  the  appropriate  general 
permit.  Notifications  must  be  submitted 
by  all  permittees  who  are  seeking 
coverage  under  these  permits.  This 
written  notification  must  include  for 
each  individual  site,  the  owner's  and/or 
operator's  legal  name,  address  and 
telephone  number;  the  site's  name, 
address,  contact  name,  and  telephone 
number;  the  number  and  type  of  sites 
(SIC  code)  to  be  covered;  the  site 
location(s);  the  number  of  discharge 
points,  and  the  anticipated  duration, 
volume,  and  rate  of  discharge  for  each 
outfall;  a  topographic  map  (or  other  map 
if  a  topographic  map  is  not  available) 
indicating  the  site's  location(s)  and 
discharge  point{s);  latitude  and 
longitude  of  outfall(s);  a  description  of 
any  wastewater  treatment;  schematic  of 
the  reverse  osmosis  system;  the  name(s) 
of  the  receiving  waters  into  which 
discharge  will  occur:  antidegradation 
review  where  necessary  (see  section 
IV.C  of  the  Fact  Sheet);  new  and 
increased  discharges  from  reverse 
osmosis  activities  that  may  adversely 
affect  a  listed  or  proposed  to  be  listed 
endangered  or  threatened  species  or  its 
critical  habitat  are  not  authorized  under 
these  general  permits  (see  section  IV.  E 
of  the  Fact  Sheet).  The  notice  must  be 
signed  in  accordance  with  the  signatory 
requirements  of  40  CFR  §  122.22. 

Each  facility  must  certify  that  the 
discharge  for  which  it  is  seeking 
coverage  under  one  of  these  general 
permits  consists  solely  of  reject  water 
from  discharges  from  reverse  osmosis 
units.  An  authorization  to  discharge 
under  one  of  these  general  permits, 
where  the  reverse  osmosis  unit 
discharges  to  a  municipal  or  private 
storm  dxain  owned  by  another  party, 
does  not  convey  any  rights  or 
authorization  to  connect  to  that  drain. 
Each  site  must  also  submit  a  copy  of 
the  Notice  of  Intent  to  the  Massachusetts 
DEP.  Copies  of  the  State  Application 
Form  Appendix  E  (BRP  WM  lib),  and 
the  Transmittal  Form  for  Permit 
Application  and  Payment,  may  be 
obtained  at  the  DEP  Web  site  at 
(www.state.ma.us/dep) 
<[www.state. magnet. us/dep);>  by 
clicking  on  "Permit  Applications"  and 
"Watershed  Management";  by 
telephoning  the  DEP  Info  Service  Center 
(Permitting)  at  617-338-2255  or  1-800- 


462-0444  in  508,  413.  978  and  781  area 
codes;  or  from  any  DEP  Regional  Service 
Center  located  in  each  Regional  Office. 
Three  copies  of  the  transmittal  form 
are  needed.  Copy  1  (the  original)  of  the 
transmittal  form  and  Appendix  E  should 
be  sent  to  Massachusetts  Department  of 
Environmental  Protection.  627  Main 
Street.  2nd  floor.  Worcester.  MA  01608. 
Copy  2  of  the  transmittal  form  and  the 
$295  fee  should  be  sent  to  DEP.  P.O. 
Box  4062.  Boston.  MA  02111. 
Municipalities  are  fee-exempt,  but 
should  send  a  copy  of  the  transmittal 
form  to  that  address.  Keep  Copy  3  of  the 
transmittal  form  and  a  copy  of  the 
application  package  for  your  records. 
The  sites  authorized  to  discharge  under 
one  of  these  final  general  permits  vdll 
receive  written  notification  from  EPA- 
NE  with  State  concurrence.  Failure  to 
submit  to  EPA-NE  a  Notice  of  Intent  to 
be  covered  and/or  failure  to  receive 
from  EPA-NE  written  notification  of 
permit  coverage  means  that  the  facility 
is  not  authorized  to  discharge  under  one 
of  these  general  permits.  Sites  who  are 
denied  permit  coverage  by  EPA-NE  are 
not  authorized  under  these  general 
permits  to  discharge  from  those  sites  to 
the  receiving  waters. 

2.  Administrative  Aspects 

a.  Request  to  be  covered:  A  facility  is 
not  covered  by  any  of  these  general 
permits  until  it  meets  the  following 
requirements.  First,  it  must  send  a 
Notice  of  Intent  (NOI)  to  EPA-NE  and 
Massachusetts  DEP  indicating  it  meets 
the  requirements  of  the  permit  and 
wants  to  be  covered.  And  second,  it 
must  be  notified  in  writing  by  EPA-NE 
that  it  is  covered  by  one  of  these  general 
permits. 

b.  Eligibility  to  Apply:  Any  facility 
operating  under  an  effective  (unexpired) 
individual  NPDES  permit  may  request 
that  the  individual  permit  be  revoked 
and  that  coverage  under  one  of  these 
general  permits  be  granted,  as  outlined 
in  40  CFR  122.28(b)(3){v).  If  EPA 
revokes  the  individual  permit,  the 
general  permit  would  apply  to  the 
discharge. 

Facilities  with  expired  individual 
permits  that  have  been  administratively 
continued  in  accordance  with  40  CFR 
122.6  may  apply  for  coverage  under  one 
of  these  general  permits.  When  coverage 
is  granted  the  expired  individual  permit 
automatically  will  cease  being  in  effect. 

Proposed  new  dischargers  may  apply 
for  coverage  under  one  of  these  general 
permits  and  must  submit  the  NOI  90 
days  prior  to  the  discharge. 

c.  Continuation  of  General  Permit 
After  Expiration:  If  these  permits  are  not 
reissued  prior  to  the  expiration  date,  it 
will  be  administratively  continued  in 


accordance  with  the  Administrative 
Procedures  Act  and  remain  in  force  and 
in  effect  as  to  any  particular  permittee 
as  long  as  the  permittee  submits  a  new 
Notice  of  Intent  two  (2)  months  prior  to 
the  expiration  date  in  the  permit. 
However,  once  these  permits  expire 
EPA  cannot  provide  written  notification 
of  coverage  under  either  of  these  general 
permits  to  any  permittee  who  submits 
Notice  of  Intent  to  EPA  after  the 
permit's  expiration  date.  Any  permittee 
who  was  granted  permit  coverage  prior 
to  the  expiration  date  will  automatically 
remain  covered  by  the  continued  permit 
until  the  earlier  of: 

(1)  Reissuance  of  these  permits,  at 
which  time  the  permittee  must  comply 
with  the  Notice  of  Intent  conditions  of 
the  new  permit  to  maintain 
authorization  to  discharge;  or 

(2)  The  permittee's  submittal  of  a 
Notice  of  "rermination;  or 

(3)  Issuance  of  an  individual  permit 
for  the  permittee's  discharges;  or 

(4)  A  formal  permit  decision  by  the 
Director  not  to  reissue  these  general 
permits,  at  which  time  the  permittee 
must  seek  coverage  under  an  alternative 
general  permit  or  an  individual  permit. 

D.  Monitoring  and  Reporting 

Monitoring  results  obtained  during 
each  calendar  month  shall  be 
summarized  and  recorded  on  separate 
Discharge  Monitoring  Report  Form(s). 
postmaked  no  later  than  the  15th  day  of 
following  month.  All  communications 
and  any  required  submittals  should  be 
sent  to  both  EPA-NE  and  the 
appropriate  State  office  at  the  following 
addresses: 

1.  EPA-NE 

U.S.  Environmental  Protection  Agency, 
New  England  Region.  Water 
Technical  Unit  (SEW).  Post  Office  Box 
8127.  Boston.  MA  02114. 

2.  Massachusetts  Department  of 
Environmental  Protection 

a.  The  Regional  Offices  wherein  the 
discharge  occurs,  shall  receive  a  copy  of 
all  notifications  and  communications: 
Massachusetts  Department  of 
Environmental  Protection.  Western 
Regional  Office.  436  Dwight  Street. 
Springfield.  MA  01103. 
Massachusetts  Department  of 
Environmental  Protection. 
Southeastern  Regional  Office,  20 
Riverside  Drive,  Lakeville.  MA  02347. 
Massachusetts  Department  of 
Environmental  Protection, 
Northeastern  Regional  Office.  205A 
Lowell  Street.  Wilmington.  MA 
01887. 
Massachusetts  Department  of 
Environmental  Protection.  Central 
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Regional  Office.  627  Main  Street.  2nd 
floor,  Worcester,  Massachusetts 
01608. 

b.  Copies  of  all  notifications  required 
by  these  permits  shall  also  be  submitted 
to  the  State  at: 

Massachusetts  Department  of 
Environmental  Protection,  Division  of 
Watershed  Management.  627  Main 
Street,  2nd  floor,  Worcester.  MA 
01608. 

E.  Additional  General  Permit  Conditions 

1.  Termination  of  Operations: 
Operators  of  facilities  and/or  operations 
authorized  under  these  permits  shall 
notify  the  Director  upon  the  termination 
of  discharges.  Th6  notice  must  contain 
the  name,  mailing  address,  and  location 
of  the  facility  for  which  the  notification 
is  submitted,  the  NPDES  permit  number 
for  the  reverse  osmosis  reject  water 
discharge  identified  by  the  notice,  and 
an  indication  of  whether  the  reverse 
osmosis  reject  water  discharge  has  been 
eliminated  or  the  operator  of  the 
discharge  has  changed.  The  notice  must 
be  signed  in  accordance  with  the 
signatory  requirements  of  40  CFR 
122.22. 

2.  When  the  Director  May  Require 
Application  for  an  Individual  NPDES 
Permit; 

a.  The  Director  may  require  any 
person  authorized  by  these  permits  to 
apply  for  and  obtain  an  individual 
NPDES  permit.  Any  interested  person 
may  petition  the  Director  to  take  such 
action.  Instances  where  an  individual 
permit  may  be  required  include  the 
following: 

(1)  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

(2)  The  discharger  is  not  in 
compliance  with  the  conditions  of  the 
permit; 

(3)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  of  practices  for  the  control  or 
abatement  of  pollutants  applicable  to 
the  point  source; 

(4)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  the  permit: 

(5)  A  Water  Quality  Management  Plan 
or  Total  Maximum  Daily  Load 
containing  requirements  applicable  to 
such  point  source  is  approved; 

(6)  Discharge  to  the  territorial  sea; 

(7)  Discharge  into  waters  that  are  not 
attaining  state  water  quality  standards; 
or, 

(8)  The  point  source(s)  covered  by  the 
permit  no  longer: 

(a)  Involves  the  same  or  substantially 
similar  types  of  operations: 

(b)  Discharges  the  same  tjrpes  of 
wastes; 


(c)  Requires  the  same  effluent 
limitations  or  operating  conditions; 

(d)  Requires  the  same  or  similar 
monitoring;  and 

(e)  In  the  opinion  of  the  Director,  it  is 
more  appropriately  controlled  under  an 
individual  permit  than  under  one  of 
these  general  NPDES  permits. 

b.  The  Director  may  require  an 
individual  permit  only  if  the  permittee 
authorized  by  the  general  permit  has 
been  notified  in  writing  that  an 
individual  permit  is  required,  and  has 
been  given  a  brief  explanation  of  the 
reasons  for  this  decision. 

3.  When  an  Individual  NPDES  Permit 
may  be  Requested; 

a.  Any  operator  may  request  to  be 
excluded  from  the  coverage  of  these 
general  permits  by  applying  for  an 
individual  permit. 

b.  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  the  general  permit,  the 
applicability  of  the  permit  to  that  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

F.  Summary  of  Response  to  Comments 

(1)  Comment  Submitted  by.  National 
Pretreatment  Program,  U.S.  EPA, 
Washington,  DC 

Comment  #1 : 1  have  reviewed  the 
draft  General  Permit  (MAG450000)  and 
have  concerns  regarding  the  vast 
availability  of  coverage  under  this 
permit  for  any  type  of  generated 
wastewater  that  uses  Reverse  Osmosis 
as  its  treatment  process. 

In  particular,  I  know  of  some 
industrial  facilities  whose  wastewaters 
are  subject  to  Effluent  Guidelines  and 
Standards  (40  CFR  subchapter  N  or 
specifically,  40  CFR  parts  405-471)  that 
use  Reverse  Osmosis  as  their  treatment 
processes.  Specifically,  pharmaceutical 
facilities,  metal  finishers  and  a  textile 
facility.  If  we  do  not  provide  an 
exclusion  for  such  facilities  that  are 
already  subjected  to  effluent  guidelines 
and  standards,  we  are  not  fully 
satisfying  the  requirements  of  40  CFR 
122.44(a)(2)  and  relying  on  the  "permit 
as  a  shield"  concept  for  all  pollutants 
listed  within  those  standards. 

Response:  This  permit  is  not  intended 
for  facilities  that  generate  industrial 
wastewaters  who  are  subject  to  Effluent 
Guidelines  and  Standards  under  40  CFR 
subchapter  N.  If  effluent  guidelines  and 
standards  exists  then  it  is  possible  that 
an  individual  permit  would  be  needed 
to  reflect  the  standards  in  the 
guidelines.  Additional  language  has 
been  included  in  the  final  permit  under 
section  ID.  Exclusions,  that  states  if 
Effluent  Guidelines  and  Standards 


exists  facilities  are  required  to  follow 
them  to  treat  wastewater  even  if  a 
reverse  osmosis  system  is  part  of  the 
treatment  process. 

Therefore,  this  permit  is  only  meant 
for  coverage  of  discharges  of  RO  reject 
water  from  facilities  using  RO  as  a 
treatment  process  to  purify  potable 
water  for  various  further  uses.  This 
permit  is  not  intended  to  authorize 
discharge  from  RO  imits  used  from 
wastewater  treatment  as  a  stand  alone 
process  or  in  combination  with  other 
treatment  processes. 

(2)  Comment  Submitted  by  the  Army 
National  Guard  Bureau.  Environmental 
Programs  Division,  Arlington.  Virginia. 

Comment  #2:  The  Army  National 
Guard  (ARNG)  uses  reverse  osmosis 
water  purification  units  (ROWPUs)  in 
the  field  during  training  exercises. 
ARNG  personnel  train  with  this 
equipment  to  prepare  for  foreign  or 
domestic  emergency  water  incidents. 
An  initiative  that  we  in  the  Water 
Program  here  at  National  Guard  Bureau 
(NGB)  have  been  pushing  is  the  use  of 
the  Modular  Multi-Fluid  Filtration 
System  (MMFFS),  which  is  used  to  treat 
post-ROWPU  "reject  water"  down  to 
almost  drinking  water  quality.  The 
MMFFS  is  a  mobile  unit  that  follows  the 
ROWPU  in  the  field.  Several  states  have 
even  allowed  Army  persoimel  to 
discharge  MMFFS-treated  water  straight 
to  the  ground  or  to  the  stormwater 
system  after  they  reviewed  the  water 
quality  standards  the  MMFFS  delivers. 

Please  consider  adding  language  to 
the  Final  Rule  which  discusses  MMFFS 
and  MMFFS-type  ROWPU  "reject 
water"  treatment  systems.  And  where 
does  this  piece  of  equipment  fall  into 
regulation  within  the  context  of  the 
proposed  nde? 

Response:  The  reject  water  from 
Modular  Multi-Fluid  Filtration  Systems 
will  not  be  covered  under  this  permit. 
The  intent  of  this  general  permit  is  for 
facilities  that  discharge  RO  reject  to  the 
same  surface  water  body  over  time,  and 
it  is  only  for  coverage  of  facilities  in 
Massachusetts.  The  reject  water  ftt)m  a 
MMFFS  unit  potentially  could  be 
discharged  to  any  nimiber  of  surface 
water  bodies,  and  in  several  states.  For 
instance,  when  a  unit  was  ready  to  be 
discharged  how  would  the  permittee 
know  that  the  dilution  of  each  receiving 
stream  was  greater  than  10  to  1?  How 
would  the  permittee  take  copper 
samples  when  the  reject  water  was 
being  discharged  to  different  water 
bodies?  Discharge  &t>m  these  units 
could  not  meet  the  requirements  in  the 
general  permit.  Discharges  from  these 
systems  are  not  regulated  imder  this 
General  Permit. 
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(3)  Comment  Submitted  by 
Massachusetts  Resource  Authority 
(MWRA).  Boston.  Massachusetts 

Comment  #3;  Reduce  the  Monitoring 
Frequency  Requirements  for  Each 
Outfall.  Dischargers  that  receive  the 
NPDES  General  Permit  will  be  required 
to  conduct  weekly  sampling  for  Total 
Residual  Chlorine.  pH,  and  Dissolved 
Oxygen.  The  sampling  frequency  seems 
to  be  excessive.  MWRA  is  concerned 
that  excessive  sampling  costs  will 
discourage  dischargers  from  obtaining 
and  complying  with  this  permit. 

Response:  The  weekly  sampling 
frequency  in  the  draft  permit  will  help 
ensure  compliance  widi  the  permit     - 
requirements  on  a  consistent  basis.  EPA 
feels  that  weekly  sampling  and  analysis 
for  TRC.  pH.  and  DO  are  routine, 
inexpensive,  and  easily  performed 
procedures.  RO  reject  water  discharges 
may  be  intermittent  and  prone  to 
periodic  fluctuations  in  quality,  thus 
EPA  is  requiring  weekly  sampling  and 
analysis  for  these  parameters. 

Comment  #4;  Require  continuous  pH 
recording  for  Each  Outfall.  Rather  than, 
or  in  addition  to,  a  weekly  Grab 
sampling  event  for  pH,  we  believe  that 
a  continuous  pH-recording  device  on 
the  discharge  line  would  provide  more 
representative  monitoring.  Generally. 
the  MWRA  finds  the  installation  of  a 
continuous  pH-recording  device 
helpful,  because  it  provides  a  thorough 
pH  characterization  of  the  discharge. 
Response:  The  analytical  methods 
specified  in  40  CFR  part  136  are 
required  for  all  monitoring  performed 
under  the  NPDES  program,  and  grab 
samples  are  the  required  pH  collection 
method.  Since  the  quality  and  flow  of 
the  wastestream  for  reverse  osmosis 
systems  are  not  highly  variable  grab 
samples  will  remain  the  method  of 
collection  for  pH  samples. 

Comment  #5:  Identify  who  should 
conduct  sample  analyses  required  by 
the  General  Permit.  The  proposed 
analytical  activities  required  by  the 
General  Permit  should  be  conducted  by 
Mass.  DEP  certified  lab.  Most 
dischargers  will  not  have  the  in-house 
expertise  to  conduct  these  analyses  as 
required  by  40  CFR  part  136. 

Response:  As  long  as  analytical 
methods  in  40  CFR  part  136  are  used  to 
determine  characteristics  in  the  effluent, 
EPA  does  not  require  permittee's  to  use 
MA  certified  labs  for  analytical  testing. 

Comment  #6  Expand  the  General 
Permit's  coverage  to  include  water  from 
the  backwash  filters  from  incoming 
water  treatment.  In  addition  to  RO  reject 
water.  MWRA  prohibits  any  filter 
backwash  discharge,  imless  specifically 
authorized  by  an  MWRA  permit.  The 


General  Permit  would  help  minimize 
clean  water  discharges  to  the  sewer 
systems  in  the  Commonwealth  of 
Massachusetts  if  it  covered  filter 
backwash  discharges  from  incoming 
water  treatment  filters. 

Response:  EPA  has  determined  that 
this  general  permit  will  authorize  only 
the  discharge  of  reject  water  from  RO 
units.  Including  other  discharges  such 
as  filter  backwash  waters  would 
unnecessarily  complicate  this  permit 
and  perhaps  require  individual  permits 
to  be  issued. 

TRC  Limits 

The  TRC  limits  in  the  final  permit  are 
more  stringent  than  what  was  published 
in  the  draft  permit.  After  careful 
consideration,  EPA  and  MA  DEP 
determined  that  the  average  monthly 
and  maximum  daily  TRC  limits  of  1.0 
mg/1  published  in  the  draft  permit 
would  not  meet  water  quality  criteria 
with  dilution  factors  between  10  and  99. 
Therefore  the  limits  were  changed  in  the 
final  permit  to  be  protective  of  surface 
water.  Chlorine  and  chlorine 
compounds  produced  by  the 
chlorination  of  wastewater  can  be 
extremely  toxic  to  aquatic  life.  The 
effluent  limits  for  daily  maximum  Total 
Residual  Chlorine  (TRC)  were 
developed  using  the  acute  and  chronic 
criterion  defined  in  the  EPA  Quality 
Criteria  for  Water,  1986  (Gold  Book),  as 
adopted  by  the  MA  DEP  into  the  State 
Water  Quality  Standards.  The  criterion 
was  multiplied  by  the  available 
receiving  water  dilution.  The  criterion 
states  that  the  average  total  residual 
chlorine  in  the  receiving  water  should 
not  exceed  11  ug/1  for  chronic  toxicity 
protection  and  &e  maximum  daily  total 
residual  chlorine  in  the  receiving  water 
should  not  exceed  19  ug/1  for  acute 
toxicity  production. 

Toxicity  Test 

EPA  and  MA  DEP  have  added 
language  to  the  final  permit  that 
requires  that  permittee  to  submit 
toxicity  test  results  upon  request. 

Part  D — Standard  Conditioiu 

A.  General  Requirements 

1.  Duty  to  Comply:  The  permittee 
must  comply  with  all  conditions  of  this 
permit.  Any  permit  in  noncompliance 
constitutes  a  violation  of  the  Clean 
Water  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application. 

a.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 


CWA  for  toxic  pollutants  and  with 
standards  for  sewage  sludge  use  or 
disposal  established  under  section 
405(d)  of  the  CWA  within  the  time 
provided  in  the  regulations  that 
establish  these  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

b.  The  CWA  provides  that  any  person 
who  violates  sections  301,  302,  306. 
307,  308,  318,  or  405  of  the  CWA  or  any 
permit  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  imder  section  402,  or  any 
requirement  imposed  in  a  pretreatment 
program  approved  under  sections  402 
(a)(3)  or  402(b)(8)  of  the  CWA  is  subject 
to  a  civil  penalty  not  to  exceed  $25,000 
per  day  for  each  violation.  Any  person  . 
who  negligently  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $2,500  nor  more  than  $25,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  1  year,  or  both.  Any 
person  who  knowingly  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $5,000  nor  more  than  $50,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  3  years,  or  both. 

Nolet  See  40  CFR  122.41(a)(2)  for 
additional  enforcement  criteria. 

c.  Any  person  may  be  assessed  an 
administrative  penalty  by  the 
Administrator  for  violating  sections  301. 
302,  306,  307,  308,  318,  or  405  of  the 
CWA,  or  any  permit  condition  or 
limitation  implementing  any  of  such 
sections  in  a  permit  issued  imder 
section  402  of  the  CWA.  Administrative 
penalties  for  Class  I  violations  are  not  to 
exceed  $10,000  per  violation,  with  the 
mciximum  amoimt  of  any  Class  I  penalty 
assessed  not  to  exceed  $25,000. 
Penalties  for  Class  II  violations  are  not 
to  exceed  $10,000  per  day  for  each  day 
during  which  the  violation  continues, 
with  die  maximimi  amount  of  any  Class 
II  penalty  not  to  exceed  $125,000. 

2.  Permit  Actions:  This  permit  may  be 
modified,  revoked  and  reissued,  or 
terminated  for  cause.  The  filing  of  a 
request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance  does  not  stay  any  permit 
condition. 

3.  Duty  to  Provide  Information:  The 
permittee  shall  furnish  to  the  Regional 
Administrator,  within  a  reasonable  time, 
any  information  which  the  Regional 
Administrator  may  request  to  determine 
whether  cause  exists  for  modifying, 
revoking  and  reissuing,  or  terminating 
this  permit,  or  to  determine  compliance 
with  this  j)ermit.  The  permittee  shall 
also  furnish  to  the  Regional 
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Administrator,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

4.  Reopener  Clause:  The  Regional 
Administrator  reserves  the  ri^t  to  make 
appropriate  revisions  to  this  permit  in 
order  to  establish  any  appropriate 
effluent  limitations,  schedules  of 
compliance,  or  other  provisions  which 
may  be  authorized  under  the  CWA  in 
order  to  bring  all  discharges  into 
compliance  with  the  CWA. 

5.  Oil  and  Hazardous  Substance 
Liability:  Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
CWA,  or  section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA). 

6.  Property  Rights:  The  issuance  of 
this  permit  does  not  convey  any 
property  rights  of  any  sort,  nor  any 
exclusive  privileges. 

7.  Confidentiality  of  Information: 

a.  In  accordance  with  40  CFR  part  2, 
any  information  submitted  to  EPA 
pursuant  to  these  regulations  may  be 
claimed  as  confidential  by  the 
submitter.  Any  such  claim  must  be 
asserted  at  the  time  of  submission  in  the 
manner  prescribed  on  the  application 
form  or  instructions  or,  in  the  case  of 
other  submissions,  by  stamping  the 
words  "confidential  business 
information"  on  each  page  containing 
such  information.  If  no  claim  is  made  at 
the  time  of  submission,  EPA  may  make 
the  information  available  to  the  public 
without  further  notice.  If  a  claim  is 
asserted,  the  information  will  be  treated 
in  accordance  with  the  procedures  in  40 
CFR  part  2  (Public  Information). 

b.  Claims  of  confidentiality  for  the 
following  information  will  be  denied: 

(i)  The  name  and  address  of  any 
permit  applicant  or  permittee; 

(ii)  Permit  applications,  permits,  and 
effluent  data  as  defined  in  40  CFR 
2.302(a)(2). 

c.  Information  required  by  NPDES 
application  forms  provided  by  the 
Regional  Administrator  under  §  122.21 
may  not  be  claimed  confidential.  This 
includes  information  submitted  on  the 
forms  themselves  and  any  attachments 
used  to  supply  information  required  by 
the  forms. 

8.  Duty  to  Reapply:  If  the  permittee 
wishes  to  continue  an  activity  regulated 
by  this  permit  after  its  expiration  date, 
the  permittee  must  apply  for  and  obtain 
a  new  permit.  The  permittee  shall 
submit  a  new  notice  of  intent  at  least  60 
days  before  the  expiration  date  of  the 
existing  permit,  unless  permission  for  a 


later  date  has  been  granted  by  the 
Regional  Administrator.  (The  Regional 
Administrator  shall  not  grant 
permission  for  applications  to  be 
submitted  later  than  the  expiration  date 
of  the  existing  permit.) 

9.  State  Authorities:  Nothing  in'  part 
122, 123,  or  124  precludes  more 
stringent  State  regulation  of  any  activity 
covered  by  these  regulations,  whether  or 
not  under  an  approved  State  program. 

10.  Other  Laws:  The  issuance  of  a 
permit  does  not  authorize  any  injury  to 
persons  or  property  or  invasion  of  other 
private  rights,  nor  does  it  relieve  the 
permittee  of  its  obligation  to  comply 
with  any  other  applicable  Federal,  State, 
and  local  laws  and  regulations. 

B.  Operations  and  Maintenance  of 
Pollution  Control 

1.  Proper  Operation  and 
Maintenance:  The  permittee  shall  at  all 
times  properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  only  when 
the  operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

2.  Need  to  Halt  or  Reduce  Not  a 
Defense:  It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

3.  Duty  to  Mitigate:  The  permittee 
shall  take  all  reasonable  steps  to 
minimize  or  prevent  any  discharge  or 
sludge  use  or  disposal  in  violation  of 
this  permit  which  has  a  reasonable 
likelihood  of  adversely  affecting  human 
health  or  the  environment. 

4.  Bypass: 

a.  Definitions 

(1)  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 

a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

b.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 


occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  B.4.c  and  4.d 
of  this  section. 

c.  Notice. 

(1 )  Anticipated  bypass:  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  before  the 
date  of  the  bypass. 

(2)  Unanticipated  bypass:  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  in 
paragraph  D.l.e  (24-hour  notice). 

d.  Prohibition  of  bypass: 

(1)  Bypass  is  prohibited,  and  the 
Regional  Administrator  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  imtreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(c)(i)The  permittee  submitted  notices 
as  required  under  paragraph  4.c  of  this 
section. 

(ii)The  Regional  Administrator  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  three  conditions  listed 
above  in  paragraph  4.d  of  this  section. 

5.  Upset: 

a.  Definition.  "Upset"  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary  non- 
compliance with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

b.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of 
paragraph  B.5.C  of  this  section  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
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noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

c.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  in  paragraphs 
D.l.a  and  l.e  (24-hour  notice);  and 

(4)  The  permittee  complied  with  any 
remedial  measures  required  under  B.3. 
above. 

d.  Burden  of  proof  In  any 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occvurence  of  an 
upset  has  the  burden  of  proof. 

C.  Monitoring  and  Records 

1.  Monitoring  and  Records 

a.  Samples  and  measvirements  taken 
for  the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

b.  Except  for  records  of  monitoring 
information  required  by  this  permit 
related  to  the  permittee's  sewage  sludge 
use  and  disposal  activities,  which  shall 
be  retained  for  a  period  of  at  least  five 
years  (or  longer  as  required  by  40  CFR 
part  503),  the  permittee  shall  retain 
records  of  all  monitoring  information, 
including  all  calibration  and 
maintenance  records  and  all  original 
strip  chart  recordings  for  continuous 
monitoring  instrumentation,  copies  of 
all  reports  required  by  this  permit,  and 
records  of  all  data  used  to  complete  the 
application  for  this  permit,  for  a  period 
of  at  least  3  years  from  the  date  of  the 
sample,  measurement,  report  or 
application  except  for  the  information 
concerning  storm  water  discharges 
which  must  be  retained  for  a  total  of  6 
years.  This  retention  period  may  be 
extended  by  request  of  the  Regional 
Administrator  at  any  time. 

c.  Records  of  monitoring  information 
shall  include: 

(1)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

(2)  The  individual(s)  who  performed 
the  sampling  or  measurements; 

(3)  The  date{s)  analyses  were 
performed; 

(4)  The  individual(s)  who  performed 
the  analyses; 

(5)  The  analytical  techniques  or 
methods  used;  and 

(6]  The  results  of  such  analyses. 


d.  Monitoring  results  must  be 
conducted  according  to  test  procedures 
approved  under  40  CFR  part  136  or,  in 
the  case  of  sludge  use  or  disposal. 
approved  under  40  CFR  part  136  unless 
otherwise  specified  in  40  CFR  part  503, 
unless  other  test  procedures  have  been 
specified  in  the  permit. 

e.  The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  both.  If  a  conviction  of  a  person  is  for 
a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  is  a  fine  of  not 
more  than  $20,000  per  day  of  violation, 
or  by  imprisonment  of  not  more  than  4 
years,  or  both. 

2.  Inspection  and  Entry:  The 
permittee  shall  allow  the  Regional 
Administrator,  or  an  authorized 
representative  (including  an  authorized 
contractor  acting  as  a  representative  of 
the  Administrator),  upon  presentation  of 
credentials  and  other  dociunents  as  may 
be  required  by  law.  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Insj)ect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Clean  Water  Act.  any 
substances  or  parameters  at  any 
location. 

D.  Reporting  Requirements 
1 .  Reporting  Requirements 

a.  Planned  changes.  The  permittee 
shall  give  notice  to  the  Regional 
Administrator  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

(1)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR 
122.29(b);  or 

(2)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 


discharged.  This  notification  applies  to 
pollutants  which  are  subject  to  the 
effluent  limitations  in  the  permit,  nor  to 
the  notification  requirements  under  40 
CFR  122.42(a)(1). 

(3)  The  alteration  or  addition  results 
in  a  significant  change  in  the  permittee's 
sludge  use  or  disposal  practices,  and 
such  alteration,  addition  or  change  may 
justify  the  application  of  permit 
conditions  different  from  or  absent  in 
the  existing  permit,  including 
notification  of  additional  use  or  disposal 
sites  not  reported  during  the  permit 
application  process  or  not  reported 
ptusuant  to  an  approved  land 
application  plan. 

b.  Anticipated  noncompliance.  The 
permittee  shall  give  advance  notice  to 
the  Regional  Administrator  of  any 
planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

c.  Transfers.  This  permit  is  not 
transferable  to  any  person  except  after 
notice  to  the  Regional  Administrator. 
The  Regional  Administrator  may  require 
modification  or  revocation  and 
reissuance  of  the  permit  to  change  the 
name  of  the  permittee  and  incorporate 
such  other  requirements  as  may  be 
necessary  under  the  Clean  Water  Act. 
(See  §  1 22.61 ;  in  some  cases, 
modification  or  revocation  and 
reissuance  is  mandatory.) 

d.  Monitoring  reports.  Monitoring 
results  shall  be  reported  at  the  intervals 
specified  elsewhere  in  this  permit. 

(1)  Monitoring  results  must  be 
reported  on  a  Discharge  Monitoring 
Report  (DMR)  or  forms  provided  or 
specified  by  the  Regional  Administrator 
for  reporting  results  of  monitoring  of 
sludge  use  or  disposal  practices. 

(2)  If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  the  permit  using  test  procedures 
approved  under  40  CFR  part  136  or,  in 
the  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  part  136  unless 
otherwise  specified  in  40  CFR  part  503. 
or  as  specified  in  the  permit,  the  resiilts 
of  this  monitoring  shall  be  included  in 
the  calculation  and  reporting  of  the  data 
submitted  in  the  DMR  or  sludge 
reporting  form  specified  by  the  Regional 
Administrator. 

(3)  Calculations  for  all  limitations 
which  require  averaging  of 
measurement  shall  utilize  an  arithmetic 
mean  unless  otherwise  specified  by  the 
Regional  Administrator  in  the  permit. 

e.  Twenty-four  hour  reporting. 

(1)  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
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permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance,  including 
exact  dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and  steps  taken  or  planned  to 
reduce,  eliminate,  and  prevent 
reocciurence  of  the  noncompliance. 

(2)  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours  under  this  paragraph. 

(a)  Any  unanticipated  bypass  ^hich 
exceeds  any  effluent  limitation  in  the 
permit.  (See  §  122.41(g)) 

(b)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit. 

(c)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Regional 
Administxator  in  the  permit  to  be 
reported  within  24  hours.  (See 

§  122.44(g)) 

(3)  The  Regional  Administrator  may 
waive  the  written  report  on  a  case-by- 
case  basis  for  reports  under  paragraph 
D.l.e  if  the  oral  report  has  been  received 
within  24  hours. 

f.  Compliance  Schedules.  Reports  of 
compliance  or  noncompliance  with,  or 
any  progress  reports  on,  interim  and 
final  requirements  contained  in  any 
compliance  schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date. 

g.  Other  noncompliance.  The 
permittee  shall  report  all  instances  of 
noncompliance  not  reported  imder 
paragraphs  D.l.d,  D.l.e  and,  D.l.f  of  this 
section  at  the  time  monitoring  reports 
are  submitted.  The  reports  shall  contain 
the  information  listed  in  paragraph 
D.l.e  of  this  section. 

h.  Other  information.  Where  the 
permittee  becomes  aware  that  it  failed  to 
submit  any  relevant  facts  in  a  permit 
application,  or  submitted  incorrect 
information  in  a  permit  application  or 
in  any  report  to  the  Regional 
Administrator,  it  shall  promptly  submit 
such  facts  or  information. 

2.  Signatory  Requirement 

a.  All  applications,  reports,  or 
information  submitted  to  the  Regional 
Administrator  shall  be  signed  and 
certified.  (See  §  122.22) 

b.  The  CWA  provides  that  any  person 
who  knowingly  makes  any  false 
statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
monitoring  reports  or  reports  of 


compliance  or  non-compliance  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation, 
or  by  imprisonment  for  not  more  than 
6  months  per  violation,  or  by  both. 

3.  Availability  of  Reports:  Except  for 
data  determined  to  be  confidential 
under  paragraph  A.8.  above,  all  reports 
prepared  in  accordance  with  the  terms 
of  this  permit  shall  be  available  for  . 
public  inspection  at  the  offices  of  the 
State  water  pollution  control  agency  and 
the  Regional  Administrator.  As  required 
by  the  CWA,  effluent  data  shall  not  be 
considered  confidential.  Knowingly 
making  any  jblse  statement  on  any  such 
report  may  result  in  the  imposition  of 
criminal  penalties  as  provided  for  in 
section  309  of  the  CWA. 

E.  Other  Conditions 

1.  Definitions  for  purposes  of  this 
permit  are  as  follows: 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or  an 
authorized  representative. 

Applicable  standards  and  limitations 
means  all  State,  interstate,  and  Federal 
standards  and  limitations  to  which  a 
"discharge"  or  a  related  activity  is 
subject  to,  including  water  quality 
standards,  standards  of  performance, 
toxic  effluent  standards  or  prohibitions, 
"best  management  practices,"  and 
pretreatment  standards  under  sections 
301,  302,  303.  304,  306,  307,  308,  403, 
and  405  of  CWA. 

Application  means  the  EPA  standard 
national  forms  for  applying  for  a  permit, 
including  any  additions,  revisions  or 
modifications  to  the  forms;  or  forms 
approved  by  EPA  for  use  in  "approved 
States,"  including  any  approved 
modifications  or  revisions. 

Average  means  the  arithmetic  mean  of 
values  taken  at  the  frequency  required 
for  each  parameter  over  the  specified 
period.  For  total  and/or  fecal  coliforms, 
the  average  shall  be  the  geometric  mean. 

Average  monthly  discnarge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  calendar 
month,  calculated  as  the  simi  of  all  daily 
discharges  measured  during  a  calendar 
month  divided  by  the  number  of  daily 
discharges  measured  during  that  month. 

Average  weekly  discharge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  calendar 
week,  calculated  as  the  siun  of  all  daily 
discharges  measured  during  a  calendar 
week  divided  by  the  number  of  daily 
discharges  measured  during  that  week. 

Best  Management  Practices  (BMPs) 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 


pollution  of  "waters  of  the  United 
States."  BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  or  drainage  from  raw  material 
storage. 

Best  Professional  Judgement  (BPJ) 
means  a  case-by-case  determination  of 
Best  Practicable  Treatment  (BPT),  Best 
Available  Treatment  (BAT)  or  other 
appropriate  standard  based  on  an 
evaluation  of  the  available  technology  to 
achieve  a  particular  pollutant  reduction. 

Composite  Sample — A  sample 
consisting  of  a  minimum  of  eight  grab 
samples  collected  at  equal  intervals 
during  a  24-hour  period  (or  lesser 
period  as  specified  in  the  section  on 
Monitoring  and  Reporting)  and 
combined  proportional  to  flow,  or  a 
sample  continuously  collected 
proportionally  to  flow  over  that  same 
time  period. 

Continuous  Discharge  means  a 
"discharge"  which  occurs  without 
interruption  throughout  the  operating 
hours  of  the  facility  except  for 
infrequent  shutdowns  for  maintenance, 
process  changes,  or  similar  activities. 
CWA  or  "The  Act"  means  the  Clean 
Water  Act  (formerly  referred  to  as  the 
Federal  Water  Pollution  Control  Act  or 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972)  Public  Law  92- 
500,  as  amended  by  Pub.  L.  95-217, 
Pub.  L.  95-576,  Pub.  L.  96-483  and  Pub. 
L.  97-117;  33  U.S.C.  1251  et  seq. 

Daily  Discharge  means  the  discharge 
of  a  pollutant  measured  during  a 
calendar  day  or  any  24-hour  period  that 
reasonably  represents  the  calendar  day 
for  purposes  of  sampling.  For  pollutants 
with  limitations  expressed  in  units  of 
mass,  the  daily  discharge  is  calculated 
as  the  total  mass  of  the  pollutant 
discharged  over  the  day.  For  pollutants 
with  limitations  expressed  in  other 
units  of  measurement,  the  daily 
discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
day. 

Director  means  the  person  authorized   ' 
to  sign  NPDES  permits  by  EPA  and/or 
the  State. 

Discharge  Monitoring  Report  Form 
(DMR)  means  the  EPA  standard  national 
form,  including  any  subsequent 
additions,  revisions,  or  modifications, 
for  the  reporting  of  self-monitoring 
results  by  permittees.  DMRs  must  be 
used  by  "approved  States"  as  well  as  by 
EPA.  EPA  will  supply  DMRs  to  any 
approved  State  upon  request.  The  EPA 
national  forms  may  be  modified  to 
substitute  the  State  Agency  name, 
address,  logo,  and  other  similar 
information,  as  appropriate,  in  place  of 
EPA's. 
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Discharge  of  a  pollutant  means: 

(a)  Any  addition  of  any  "pollutant"  or 
combination  of  pollutants  to  "waters  of 
the  United  States"  from  any  "point 
source,"  or 

(b)  Any  addition  of  any  pollutant  or 
combination  of  pollutants  to  the  waters 
of  the  "contiguous  zone"  or  the  ocean 
from  any  point  source  other  than  a 
vessel  or  other  floating  craft  which  is 
being  used  as  a  means  of  transportation. 
This  definition  includes  additions  of 
pollutants  into  waters  of  the  United 
States  frtjm:  surface  runoff  which  is 
collected  or  channeled  by  man; 
discharges  through  pipes,  sewers,  tor 
other  conveyances  owned  by  a  State, 
mimicipality,  or  other  person  which  do 
not  lead  to  a  treatment  works;  and 
discharges  through  pipes,  sewers,  or 
other  conveyances  leading  into  privately 
owned  treatment  works.  This  term  does 
not  include  an  addition  of  pollutants  by 
any  "indirect  discharger." 

Effluent  limitation  means  any 
restriction  imposed  by  the  Director  on 
quantities,  discharge  rates,  and 
concentrations  of  "pollutants"  which 
are  "discharged"  from  "point  sources" 
into  "waters  of  the  United  States,"  the 
waters  of  the  "contiguous  zone,"  or  the 
ocean. 

Effluent  limitations  guidelines  means 
a  regulation  published  by  the 
Administrator  under  section  3t)4(b)  of 
CWA  to  adopt  or  revise  "effluent 
limitations." 

EPA  means  the  United  States 
"Environmental  Protection  Agency." 

Gmb  Sample — An  individual  sample 
collected  in  a  period  of  less  than  15 
minutes. 

Hazardous  Substance  means  any 
substance  designated  under  40  CFR  part 
116  pursuant  to  section  311  of  CWA. 

Maximum  daily  discharge  limitation 
means  the  highest  allowable  "daily 
discharge." 

Municipality  means  a  city,  town, 
borough,  coimty,  parish,  district, 
association,  or  other  public  body  created 
by  of  under  State  law  and  having 
jurisdiction  over  disposal  or  sewage, 
industrial  wastes,  or  other  wastes,  or  an 
Indian  tribe  or  an  authorized  Indian 
tribe  organization,  or  a  designated  and 
approved  management  agency  imder 
section  208  of  CWA. 

National  Pollutant  Discharge 
Elimination  System  means  the  national 
program  for  issuing,  modifying, 
revoking  and  reissuing,  terminating, 
monitoring  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements,  under  sections  307,  402, 
318.  and  405  of  CWA.  The  term 
includes  an  "approved  program." 

New  discharger  means  any  building, 
structure,  facility,  or  installation: 


(a)  From  which  there  is  or  may  be  a 
"discharge  of  pollutants"; 

(b)  That  did  not  commence  the 
"discharge  of  pollutants"  at  a  particular 
"site"  prior  to  August  13,  1979; 

(c)  Which  is  not  a  "new  source";  and 

(d)  Which  has  never  received  a  finally 
effective  NPDES  permit  for  discharges  at 
that  "site". 

This  definition  includes  an  "indirect 
discharger"  which  commences 
discharging  into  "waters  of  the  United 
States"  after  August  13.  1979.  It  also 
includes  any  existing  mobile  point 
source  (other  than  an  offshore  or  coastal 
oil  and  gas  exploratory  drilling  rig  or  a 
coastal  oil  and  gas  developmental 
drilling  rig)  such  as  a  seafood  processing 
rig,  seafood  processing  vessel,  or 
aggregate  plant,  that  begins  discharging 
at  a  "site"  for  which  it  does  not  have  a 
permit;  and  any  offshore  or  coastal 
mobile  oil  and  gas  exploratory  drilling 
rig  or  coastal  mobile  oil  and  gas 
developmental  drilling  rig  that 
commences  the  discharge  of  pollutants 
after  August  13,  1979,  at  a  "site"  under 
EPA's  permitting  jiuisdiction  for  which 
it  is  not  covered  by  an  individual  or 
general  permit  and  which  is  located  in 
an  area  determined  by  the  Regional 
Administrator  in  the  issuance  of  a  final 
permit  to  be  an  area  of  biological 
concern.  In  determining  whether  an  area 
is  an  area  of  biological  concern,  the 
Regional  Administrator  shall  consider 
the  factors  specified  in  40  CFR 
125.122.(a)(l)  through  (10). 

An  offshore  or  coastal  mobile 
exploratory  drilling  rig  or  coastal  mobile 
developmental  drilling  rig  will  be 
considered  a  "new  discharger"  only  for 
the  duration  of  its  discharge  in  an  area 
of  biological  concern. 

New  source  means  any  building, 
structure,  facility,  or  installation  bom 
which  there  is  or  may  be  a  "discharge 
of  pollutants,"  the  construction  of 
which  commenced: 

(a)  After  promulgation  of  standards  of 
performance  under  section  306  of  CWA 
which  are  applicable  to  such. 

(b)  After  proposal  of  stsmdards  of 
performance  in  accordance  with  section 
306  of  CWA  which  are  applicable  to 
such  source,  but  only  if  the  standards 
are  promulgated  in  accordance  with 
section  306  within  120  days  of  their 
proposal. 

NPDES  means  "National  Pollutant 
Discharge  Elimination  System." 

Non-Contact  Cooling  Water  is  water 
used  to  reduce  temperatiue  which  does 
not  come  in  direct  contact  with  any  raw 
material,  intermediate  product,  a  waste 
product  or  finished  product. 

Owner  or  operator  means  the  owner 
or  operator  of  any  "facility  or  activity" 


subject  to  r^ulation  imder  the  NPDES 
programs. 

Permit  means  an  authorization, 
license,  or  equivalent  control  document 
issued  by  EPA  or  an  "approved  State." 

Person  means  an  individual, 
association,  partnership,  corporation, 
municipality.  State  or  Federal  agency,  or 
an  agent  or  employee  thereof. 

Point  source  means  any  discernible, 
confined,  and  discrete  conveyance, 
including  but  not  limited  to  any  pipe, 
ditch,  channel,  tuimel,  conduit,  well, 
discrete  fissiue,  container,  rolling  stock, 
concentrated  animal  feeding  operation, 
vessel,  or  other  floating  craft,  from 
which  pollutants  are  or  may  be 
discharged.  This  term  does  not  include 
return  flows  from  irrigated  agriculture. 

Pollutant  means  dredged  spoil,  solid 
waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  radioactive 
materials  (except  those  regulated  under 
the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2011  et  seq.)),  heat, 
wrecked  or  discarded  equipment,  rock, 
sand,  cellar  dirt  and  industrial. 
municipal,  and  agricultural  waste 
discharged  into  water.  It  does  not  mean: 

(a)  Sewage  from  vessels;  or 

(b)  Water,  gas,  or  other  material  which 
is  injected  into  a  well  to  facilitate 
production  of  oil  or  gas,  or  water 
derived  in  association  with  oil  and  gas 
production  and  disposed  of  in  a  well,  if 
the  well  used  either  to  focilitate 
production  or  for  disposal  purposes  is  • 
approved  by  authority  of  the  State  in 
which  the  well  is  located,  and  if  the 
State  determines  that  the  injection  or 
disposal  will  not  result  in  the 
degradation  of  ground  or  surface  water 
resources. 

Primary  industry  category  means  any 
industry  category  listed  in  the  NRDC 
settlement  agreement  (Natural 
Resources  Defense  Council  et  al.  v. 
Train,  8  E.R.C.  2120  (D.D.C.  1976). 
modified  12  E.R.C.  1833  (D.D.C.  1979)); 
also  listed  in  appendix  A  of  40  CFR  part 
122. 

Process  wastewater  means  any  water 
which,  during  manufacturing  or 
processing,  comes  into  direct  contact 
with  or  results  from  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished  product,  byproduct,  or 
waste  product. 

Regional  Administrator  means  the 
Regional  Administrator,  EPA — New 
England,  Boston,  Massachusetts. 

State  means  any  of  the  50  States,  the 
District  of  Coliunbia,  Guam,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands. 
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Secondary  Industry  Cat^rjory  means 
any  industry  category  which  is  not  a 
"primary  industry  category." 

Toxic  pollutant  means  any  pollutant 
listed  as  toxic  in  appendix  D  of  40  CFR 
part  122,  under  section  307(a)(1)  of 
CWA. 

Uncontaminated  storm  water  is 
precipitation  to  which  no  pollutants 
have  been  added  and  has  not  come  into 
direct  contact  with  any  raw  material, 
intermediate  product,  waste  product  or 
finished  product. 

Waters  of  the  United  States  means: 

(a)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(b)  All  interstate  waters,  including 
interstate  "wetlands"; 

(c)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  "wetlands,"  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds  the  use,  degradation,  or 
destruction  of  which  would  affect  or 
could  affect  interstate  or  foreign 
commerce  including  any  such  waters: 

(1)  Which  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or, 

(3)  Which  are  used  or  could  be  used 
for  industrial  purposesby  industries  in 
interstate  commerce; 

(d)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  this  definition; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)-(d)  of  this  definition: 

(0  The  territorial  sea;  and 

(g)  "Wetlands"  adjacent  to  waters 
(other  than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs  (a)- 
(f)  of  this  definition. 

Whole  Effluent  Toxicity  (WET)  means 
the  aggregate  toxic  effect  of  an  efTIuent 
measured  directly  by  a  toxicity  test. 

Wetlands  means  those  areas  that  are 
inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support, 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas. 

2.  Abbreviations  when  used  in  this 
permit  are  defined  below: 

cu.  M/day  or  M3/day    cubic  meters  per 
day. 
mg/l    milligrams  per  liter. 


Hg/l    micrograms  per  liter, 
lbs/day    pounds  per  day. 
kg/day    kilograms  per  day. 
Temp.  "C    temperatiu-e  in  degrees 

Centigrade. 
Temp.  "F    temperature  in  degrees 

Fahrenheit. 
Turb.    turbidity  measured  by  the 

Nephelometric  Method  (NTU). 
pH.     a  measure  of  the  hydrogen  ion 

concentration. 
CFS    cubic  feet  per  second. 
MGD    million  gallons  per  day. 
Oil  &  Grease    Freon  extractable 

material, 
ml/l    milliliters)  per  liter. 
CI2    total  residual  chlorine. 

Attachment  A — ^Dilution  Factor 
Calculations 

Equation  used  to  calculate  available 
dilution  factor  at  Outfall  001. 

Dilution  Factor  =  -^^^^ — ■^^^ - 

Where: 

Qooi  =  Estimated  7Q10  flow*  at  Outfall 

001,  in  cubic  foot/seconds  (cfs) 
Qfd  =  Facility's  design  flow,  in  million 

gallons  per  day  (MGD) 
1.547  =  Factor  to  convert  MGD  to  CFS 

*  The  7Q10  is  the  lowest  observed 
mean  river  flow  for  7  consecutive  days, 
recorded  over  a  10-year  recurrence 
interval. 

Example  Calculation 
Qk.i  =  325  cfs 
Qfd  =  3.2  MGD. 

Attachment  B — Copper  Calculation 

Copper  limits  for  dilutions  between  10 

and  99 
Estimated  hardness  =  50. 
In  50  =  3.912 
chronic  copper  limit:  criterion 

continuous  concentration 

el(0.8545'3.912)+(-I.7O2)l   •   ^Q.O 

=  5.159x10.0 
=  51.59  Hg/1 
=  52  ^g/l. 
acute  copper  limit 

el(0.9422*3.912)+(-1.7OO))  *  JO.Q 

=  7.285  X  10.0 
=  72.85  ilg/l 
=  73  Mg/l. 
Copper  limits  for  dilutions  between  100 

and  1000 
Estimated  hardness  =  50. 
In  50  =  3.912 

chronic  copper  limit:  criterion 
continuous  concentration 

e  1(0.8545*3. 912)*(-1. 702)1  *  IQO.O 

=  5.159  X  100.0 
=  515.59  jlg/l 
=  516  jig/l. 

acute  copper  limit 

e  1(0.0422*  3.gi2M-1. 700)1  *  100.0 


=  7.285  X  100.0 
=  728.85  jlg/l 
.  =  730  jig/1. 

IFR  Doc.  02-31465  Filed  12-16-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7422-«] 

Public  Water  Supervision  Program 
Revision  for  the  State  of  Tenr 


agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Tennessee  is  revising  its 
approved  Public  Water  System 
r Supervision  Program.  Tennessee  has 
adopted  drinking  water  regulations 
which  incorporate  the  requirements  of 
the  Filter  Backwash  Recovery  Rule  and 
the  Radionuclides  Rule.  EPA  has 
determined  that  these  revisions  are  no 
less  stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA 
intends  to  approve  tliis  State  program 
revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  January 
16,  2003  to  the  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
January  16,  2003,  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received,  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  January  16,  2003.  Any 
request  for  a  public  hearing  shall 
include  the  following  information:  (1) 
The  name,  address,  and  telephone 
number  of  the  individual  organization, 
or  other  entity  requesting  a  hearing;  (2) 
A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  the  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
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at  the  following  offices:  Tennessee 
Department  of  Environment  and 
Conservation,  Division  of  Water  Supply, 
401  Church  Street,  L&C  Tower,  Sixth 
Floor,  Nashville,  Tennessee.  37243- 
1549,  or  at  the  Envirorunental  Protection 
Agency,  Region  4,  Drinking  Water 
Section.  61  Forsyth  Street  Southwest, 
Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Doyle.  EPA  Region  4,  Drinking 
Water  Section  at  the  Atlanta  address 
given  above,  or  by  telephone  at  (404) 
562-9942. 

Authority:  Sections  1401  and  1413  of  the 
Safe  Drinking  Water  Act,  as  amended  (1996), 
and  40  CFR  parts  141  and  142. 

Dated:  December  4.  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[PR  Doc.  02-31676  Filed  12-16-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Ooclwt  96-67;  DA  02-3168] 

Notice  Of  Telecomiminications  Relay 
Service  (TRS)  Applications  for  State 
Certification  Accepted  Pleading  Cycle 
EstabHetied  for  Comment  on  TRS 
Certification  Applicatione 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 


SUMMARY:  In  this  document,  the 
Commission  notifies  the  public,  state 
Telecommunications  Relay  Service 
(TRS)  programs,  and  TRS  providers  that 
TRS  applications  for  certification  have 
been  accepted  and  that  the  pleading 
cycle  fpr  comments  and  reply  comments 
regarding  these  applications  has  been 
established. 

DATES:  Comments  must  be  filed  on  or 
before  January  9,  2003,  and  reply 
comments  on  or  before  January  27, 
2003. 

A00RE8SES:  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  MFORMATKX^  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Myers,  (202)  418-2429  (voice), 
(202)  4ia-0464  (TTY),  or  e-mail 
emyers@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  CC  Docket  98-67;  released 
November  15,  2002.  This  notice  seeks 
public  comment  on  the  above- 
referenced  applications  for  TRS 


certification.  Copies  of  applications  for 
certification  are  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  H.  445  12th 
Street.  SW..  Room  CY-A257. 
Washington.  DC  20554.  The 
applications  for  certification  are  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov/cgb/dro/ 
trs_by_state.html.  They  may  also  be 
piuchased  ftoia  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  11.  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554.  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
quaIexint@aol.com. 

Interested  parties  may  file  comments 
in  this  proceeding  no  later  than  January 
9,  2003.  Reply  comments  may  be  filed 
no  later  than  January  27,  2003.  When 
filing  comments,  please  reference  CC 
Docket  No.  98-67  and  the  relevant  state 
file  nimiber  of  the  state  application  that 
is  being  commented  upon.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings.  63  FR  24121 
(1998).  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http://www.fcc.gov/e- 
file/ecfs.html.  Generally,  only  one  copy 
of  an  electronic  submission  must  be 
filed.  If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
Qumber  referenced  in  the  caption.  In 
completing  the  tninsmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Services  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 


Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitcl  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette  or  via  e-mail  in  Microsoft  Word. 
These  diskettes  should  be  submitted  to: 
Erica  Myers.  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  6-A432.  Washington  DC  20554. 
The  e-mail  should  be  submitted  to  Erica 
Myers  at  emyers@fcc.gov.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  97  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case,  CC  Docket  No.  98- 
67,  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International. 
Portals  n.  445  12th  Street,  SW..  Room 
CY-B402,  Washington,  DC  20554. 

This  proceeding  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's  ex 
parte  rules.  See  47  CFR  1.1200  and 
1.1206.  Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  siunmarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
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required.  See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 
section  1.1206(b)  of  the  Commission's 
rules,  47  CFR  1.1206(b). 

Alternative  formats  (computer 
diskette,  large  print,  audio  recording 
and  Braille)  are  available  to  persons 
with  disabilities  by  contacting  Brian 
Millin,  of  the  Consumer  & 
Governmental  Affairs  Bureau,  at  (202) 
418-7426.  TTY  (202)  418-7365.  or  e- 
mail  at  bmillin@fcc.gov.  This  Public 
Notice  can  also  be  downloaded  in  Text 
and  ASCII  formats  at:  http:// 
www.fcc.gov/cgh/dro. 

Synopsis 

Notice  is  hereby  given  that  the  states 
listed  below  have  applied  to  the 
Commission  for  renewal  of  the 
certification  of  their  State 
Telecommunications  Relay  Service 
(TRS)  program  pursuant  to  Title  IV  of 
the  Americans  with  Disabilities  Act 
(ADA).  47  U.S.C.  225  and  the 
Commission's  rules,  47  CFR  64.601- 
605.  Current  state  certifications  expire 
July  25,  2003.  Applications  for 
certification,  covering  the  five  year 
period  of  July  26,  2003  to  July  25,  2008, 
must  demonstrate  that  the  state  TRS 
program  complies  with  the  ADA  and  the 
Commission's  rules  for  the  provision  of 
TRS. 

FiVe  No.- TRS-4  7-02 
Commission  for  the  Deaf  and  Hard  of 
Hearing,  State  of  Arkansas. 
File  No:  TRS-48-02 
Commission  for  the  Deaf  and  Hearing 
Impaired,  State  of  Connecticut. 
File  No:  TRS-50-02 
Florida  Public  Utilities  Commission, 
State  of  Florida. 
File  No:  TRS-53-02 
Maine  Public  Utilities  Commission, 
State  of  Maine. 
File  No:  TRS-54-02 
Michigan  Public  Service  Commission, 
State  of  Michigan. 
File  No:  TRS-55-02 
Mississippi  Public  Service 
Commission,  State  of  Mississippi. 
File  No:  TRS-45-02 
New  Jersey  Board  of  Utilities,  State  of 
New  Jersey. 
File  No:  TRS-14-02 
Commission  for  the  Deaf  and  Hard  of 
Hearing,  State  of  New  Mexico. 
File  No:  TRS-58-02 
Pennsylvania  Public  Utilities 
Commission,  State  of  Peimsylvania. 
File  No:  TRS-28-02 
Telecommunications  Regulatory 
Board,  State  of  Puerto  Rico.     . 


Federal  Communications  Commission. 
Margaret  M.  Egler, 

Deputy  Chief,  Consumer  S-  Governmental 
Affairs  Bureau. 

[FR  Doc.  02-31 714>FiIed  12-16-02:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-02-47-C  (Auction  No.  47); 
DA  02-3153] 

Cloeed  Auction  of  LIceneea  for  Cellular 
Uneerved  Service  Areas  Sctteduled  for 
February  12, 2003;  Notice  and  Filing 
Requirements,  Minimum  Opening  Bids, 
Upfront  Payments,  and  Ottier  Auction 
Procedures 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  seven 
licenses  to  provide  cellular  service  in 
unserved  areas  scheduled  for  February 
12,  2003.  This  document  is  intended  to 
familiarize  prospective  bidders  with  the 
procedures  and  minimum  opening  bids 
for  this  auction. 

DATES:  Auction  No.  47  is  scheduled  to 
begin  on  February  12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division:  Ken  Burnley.  Legal  Branch,  or 
Jeff  Crooks,  Auctions  Operations 
Branch,  at  (202)  418-0660;  Lisa  Stover, 
Auctions  Operations  Branch,  at  (717) 
338-2888.  Media  Contact:  Lauren 
Kravetz  at  (202)  418-7944.  Commercial 
Wireless  Division:  Mike  Kleeb, 
Licensing  and  Technical  Analysis 
Branch,  at  (202)  418-0620;  Amal 
Abdallah,  Policy  and  Rules  Branch,  at 
(202)  418-7307  or  Evan  Baranoff,  Policy 
and  Rules  Branch,  at  (202)  418-7142. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  47 
Procedures  Public  Notice  released  on 
November  15,  2002.  The  complete  text 
of  the  Auction  No.  47  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  11,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  Auction  No.  47  Procedures  Public 
Notice  may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  to  qualexint@aol.com. 


I.  General  Information 

A.  Introduction 

1.  By  the  Auction  No.  47  Procedures 
Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
announces  the  procedures  and 
minimum  opening  bids  for  the 
upcoming  auction  of  seven  licenses  to 
provide  cellular  service  in  unserved 
areas  ("Auction  No.  47")  scheduled  for 
February  12,  2003. 

2.  In  accordance  with  the  Balanced 
Budget  Act  of  1997,  the  Bureau  released 
a  public  notice  on  September  16,  2002, 
seeking  comment  on  reserve  prices  or 
minimum  opening  bids  and  the 
procedures  to  be  used  in  Auction  No. 
47.  The  Bureau  received  one  comment 
and  no  reply  comments  in  response  to 
the  Auction  No.  47  Comment  Public 
Notice.  The  Bureau  subsequently 
released  a  second  public  notice  on 
October  25,  2002,  revising  the 
inventory,  auction  start  date,  and 
seeking  comment  on  procedural  issues. 
The  Bureau  did  not  receive  any 
comments  in  response  to  the  Auction 
No.  47  Revised  Comment  Public  Notice. 
67  FR  69221  (November  15.  2002). 

i.  Licenses  to  Be  Auctioned 

3.  Participation  in  Auction  No.  47  is 
limited  to  those  applicants  who  have 
filed  the  long-form  applications  listed  in 
Attachment  A  of  the  Auction  No.  47 
Procedures  Public  Notice.  All 
applications  within  a  mutually 
exclusive  applicant  group  ("MX 
Group")  are  directly  mutually  exclusive 
with  one  another  and  therefore  a  single 
license  will  be  auctioned  for  each  MX 
Group  identified  in  Attachment  A  of  the 
Auction  No.  47  Procedures  Public 
Notice.  The  winning  bidder  for  a 
particular  MX  Group  will  be  authorized 
to  construct  only  the  facilities  proposed 
in  its  long-form  application(s)  for  that 
MX  Group  as  identified  in  Attachment 
A  of  the  Auction  No.  47  Procedures 
Public  Notice. 

4.  As  stated  in  the  Competitive 
Bidding  Ninth  Report  and  Order,  61  FR 
58333  (November  14, 1996),  all  pending 
mutually  exclusive  applications  for 
unserved  area  licenses  in  the  Cellular 
Radiotelephone  Service  must  be 
resolved  through  a  system  of 
competitive  bidding.  When  the  short- 
form  applications  of  two  or  more 
applicants  within  an  MX  Group  are 
accepted  for  filing,  mutual  exclusivity 
exits  for  auction  purposes.  Once  mutual 
exclusivity  exists  for  auction  purposes, 
even  if  only  one  applicant  within  an  MX 
Group  submits  an  upfront  payment,  that 
applicant  is  required  to  submit  a  bid  in 
order  to  obtain  the  license. 
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B.  Rules  and  Disclaimers 
i.  Relevant  Authority 

5.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
Cellular  Radiotelephone  Service 
contained  in  title  47.  part  22  of  the  Code 
of  Federal  Regulations,  and  those 
relating  to  application  and  auction 
procedures,  contained  in  title  47,  part  1 
of  the  Code  of  Federal  Regulations. 
Prospective  bidders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively.  "Terms")  contained  in  the 
Auction  No.  47  Procedures  Public 
Notice:  the  Auction  No.  47  Comment 
Public  Notice  and  the  Auction  No.  47 
Revised  Comment  Public  Notice;  and 
the  Pari  1  Fifth  Report  and  Order.  65  FR 
52401  (August  29.  2000),  (as  well  as 
prior  and  subsequent  Commission 
proceedings  regarding  competitive 
bidding  procedures). 

6.  Auction  participants  bidding  on 
licenses  for  cellular  unserved  service 
areas  should  also  be  familiar  with  the 
Competitive  Bidding  Ninth  Report  and 
Order. 

7.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  our  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
hitemet  site  at  http://mreless.fcc.gov/ 
auctions.  Additionally,  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II,  445  12th  Street.  SW.. 
Room  CY-A257,  Washington,  DC,  20554 
or  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com.  When 
ordering  documents  from  Qualex,  please 
provide  the  appropriate  FCC  number 
(for  example,  FCC  96-361  for  the 
Competitive  Bidding  Ninth  Report  and 
Order). 

ii.  Prohibition  of  Collusion 

8.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  competing  applicants 


from  communicating  with  each  other 
during  the  auction  about  bids,  bidding 
strategies,  or  settlements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  payment  deadline  after  the 
auction. 

9.  Bidders  in  Auction  No.  47  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
(e.g.,  Uw  firm  or  consulting  firm).  In 
such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule.  However, 
the  Bureau  cautions  that  merely  filing  a 
certifying  statement  as  part  of  an 
application  will  not  outweigh  specific 
evidence  that  collusive  behavior  has 
occurred,  nor  will  it  preclude  the 
initiation  of  an  investigation  when 
warranted. 

10.  Applicants  may  enter  into  bidding 
agreements  before  filing  their  FCC  form 
175.  as  long  as  they  disclose  the 
existence  of  the  agreement(s)  in  their 
form  175.  If  parties  agree  in  principle  on 
all  material  terms  prior  to  the  short-form 
filing  deadline,  those  parties  must  be 
identified  on  the  short-form  application 
pursuant  to  §  1.2105(c).  even  if  the 
agreement  has  not  been  reduced  to 
writing.  If  the  parties  have  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  would  not  include  the  names 
of  those  parties  on  its  application,  and 
may  not  continue  negotiations  with 
other  competing  applicants.  By  signing 
their  FCC  form  175  short-form 
applications,  applicants  are  certifying 
their  compliance  with  §  1.2105(c). 

11.  In  addition,  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus.  §  1.65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  upon  learning  of  such 
violation.  Bidders  therefore  are  required 
to  make  such  notification  to  the 


Commission  immediately  upon 
discovery. 

12.  A  summary  listing  of  documents 
from  the  Commission  and  the  Bureau 
addressing  the  application  of  the  anti- 
collusion  rules  may  be  foimd  in 
Attachment  E  of  the  Auction  No.  47 
Procedures  Public  Notice. 

iii.  Due  Diligence 

13.  Potential  bidders  also  should  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA") 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  and  relate  to 
particular  applicants  or  incumbent 
licensees.  The  Bureau  notes  that 
resolution  of  these  matters  could  have 
an  impact  on  the  availability  of 
spectrum  in  Auction  No.  47.  In 
addition,  although  the  Commission  will 
continue  to  act  on  pending  applications, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction. 

14.  Potential  bidders  are  solely 
responsible  for  identifying  associated 
risks  and  for  investigating  and 
evaluating  the  degree  to  which  such 
matters  may  affect  their  ability  to  bid 
on,  otherwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  47. 

15.  The  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  in  its  databases  or  any  third 
party  databases,  including,  for  example, 
court  docketing  systems.  Furthermore, 
the  Commission  makes  no 
representations  or  guarantees  regarding 
the  acciu"acy  or  completeness  of 
information  that  has  been  provided  by 
incumbent  licensees  and  incorporated 
into  the  database.  Potential  bidders  are 
strongly  encouraged  to  physically 
inspect  any  sites  located  in,  or  near,  the 
unserved  areas  for  which  they  plan  to 
bid. 

iv.  Bidder  Alerts 

16.  All  applicants  must  certify  on 
their  FCC  form  175  appUcations  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false . 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations. 


Federal  Register /Vol.  67,  No.  242 /Tuesday.  December  17.  2002 /Notices 


77275 


exclusion  &t)m  participation  in  future 
auctions,  and/ or  criminal  prosecution. 

17.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  shoidd  be  aware  that  an  FCC 
auction  represents  an  opportxinity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties  should  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  ventiire. 

18.  As  is  the  case  with  many  business 
investment  opportiuiities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  47  to 
deceive  and  defraud  unsuspecting 
investors. 

Common  warning  signals  of  fraud 
include  the  following: 

•  The  first  contact  is  a  "cold  call" 
bom  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example,  by 
including  all  documents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accounts. 

•  The  amount  of  investment  is  less 
than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  The 
Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC"), 
Securities  and  Exchange  Commission 
("SEC"),  FCC.  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  seciuities  laws;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

19.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  &t)m  the  FTC  at  (202)  326- 
2222  and  from  tiie  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC. 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  proposals  regarding  Auction 
No.  47  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALL-FCC  ((888)225- 
5322). 


V.  National  Enviroiunental  Policy  Act 
("NEPA")  Requirements 

20.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  wireless 
antenna  facility  is  a  federal  action,  and 
the  licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
focility.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  environmental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  featiues. 
The  licensee  must  also  prepare 
enviroiunental  assessments  for  facilities 
that  include  high  intensify  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 

C.  Auction  Specifics 

i.  Auction  Date 

21.  The  auction  will  be  held  on 
Wednesday.  February  12,  2003.  Unless 
otherwise  cmnounced,  all  seven  licenses 
will  be  offered  at  the  same  time  with 
bidders  placing  one  bid  per  license.  The 
start  and  finish  times  for  the  bidding 
round  will  be  aimoimced  by  public 
notice  at  least  one  week  before  the  start 
of  the  auction. 

ii.  Auction  Title 

22.  Auction  No.  47— Closed  Cellular 
Unserved. 

iii.  Bidding  Methodology 

23.  The  bidding  methodology  for 
Auction  No.  47  will  be  single-round 
sealed-bid.  The  Commission  will 
conduct  this  auction  over  the  Internet. 
Telephonic  bidding  will  also  be 
available.  As  a  contingency,  the  FCC 
Wide  Area  Network  will  be  available  as 
well.  Qualified  bidders  are  permitted  to 
bid  telephonically  or  electronically. 

iv.  Pre-Auction  Dates  and  Deadlines 

24.  Listed  are  important  dates 
associated  with  Auction  No.  47: 


Short-Form  AppHcation 
(FCC  FORM  175). 


January  13,  2003; 
6  p.m.  e.t. 


Upfront  Payments  (via         January  27,  2003; 
wire  transfer).  6  p.m.  e.t. 

Mock  Auction February  7,  2003. 

Auction .• February  12, 

2003. 

V.  Requirements  for  Participation 

25.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  form  175)  electronically  by  6  p.m. 
e.t,  January  13,  2003. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6  p.m.  e.t., 
January  27,  2003. 

•  Comply  with  all  provisions 
outlined  in  the  Auction  No.  47 
Procedures  Public  Notice. 

vi.  General  Contact  Information 

26.  The  following  is  a  list  of  general 
information  relating  to  Auction  No.  47: 
General  Auction  Iniormation:  General 

Auction  Questions — FCC  Auctions 
Hotiine,  (888)  225-5322,  Press 
Option  #2,  or  direct  (717)  338-2888. 
Hours  of  service:  8  a.m.-5:30  p.m. 
e.t. 

Auction  Legal  Information:  Auctions 
Rules,  Policies,  Regulations — 
Auction  and  Industry  Analysis 
Division,  Legal  Branch,  (202)  418- 
0660. 

Licensing  Information:  Rules,  Policies, 
Regulations,  Licensing  Issues,  Due 
Diligence,  Incumbency  Issues — 
Commercial  Wireless  Division. 
(202)  418-0620. 

Technical  Support:  Electronic  Filing 
Automated  Auction  System — FCC 
Auctions  Technical  Support 
Hotiine,  (202)  414-1250  (Voice), 
(202)  414-1255  (TTY).  Hours  of 
service:  Monday  through  Friday  8 
a.m:  to  6  p.m.  e.t. 

Payment  Information:  Wire  Transfers. 
Refunds — FCC  Auctions 
Accounting  Branch,  (202)  418- 
1995,  (202)  418-2843  (Fax). 

Telephonic  Bidding:  Will  be  fiuiushed 
only  to  qualified  bidders. 

FCC  Copy  Contractor:  Additional  Copies 
of  Commission  Documents — Qualex 
International,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  (202)  863- 
2893,  (202)  863-2898  (Fax), 
qualexint@aol.com  (E-mail). 

Press  Information:  Lauren  Kravetz  (202) 
418-7944. 

FCC  Forms:  (800)  418-3676  (outside 
Washington,  DC).  (202)  41»-3676 
(in  the  Washington  Area),  http:// 
www.fcc.gov/formpage.html. 

FCC  Internet  Sites:  http://www.fcc.gov. 
http://wireless.fcc.gov/auctions. 
http://wireless.fcc.gov/uls. 
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n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

27.  Guidelines  for  completion  of  the 
short-form  application  (FCC  form  1 75) 
are  set  forth  in  Attachment  C  to  the 
Auction  No.  47  Procedures  Public 
Notice.  The  short-form  application  seeks 
the  applicant's  name  and  address,  legal 
classification,  status,  identification  of 
the  license(s)  sought,  the  authorized 
bidders  and  contact  persons.  Applicants 
must  certify  on  their  FCC  form  175 
applications  under  penalty  of  perjury 
that  they  are  legally,  technically, 
financially  and  otherwise  qualified  to 
hold  a  license  and  that  they  are  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency. 

28.  The  Commission  determines 
whether  mutual  exclusivity  exists  for 
auction  purposes  by  reviewing  all  of  the 
short-form  (FCC  form  175)  applications 
that  have  been  accepted  for  filing.  In  the 
event  that  review  of  all  the  FCC  form 
175  applications  accepted  for  filing 
determines  that  only  one  applicant  in  a 
given  MX  Group  has  applied  for  the 
license  to  be  auctioned  for  that  MX 
Group,  that  license  will  be  removed 
from  the  auction.  In  such  a  case,  the 
Commission  will  process  the  long-form 
application(s)  of  the  party  that  applied 
for  the  given  license  on  its  FCC  form 
175  and  dismiss  the  long- form 
application{s)  of  the  other  applicant.  In 
the  event  that  neither  applicant  in  a 
given  MX  Group  applies  for  the  license 
to  be  auctioned  for  Uiat  MX  Group,  the 
long-form  application(s)  of  both 
applicants  will  be  dismissed. 

A.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

29.  Applicants  must  comply  with  the 
uniform  part  1  ownership  dUsclosure 
standards  and  provide  information 
required  by  §§1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  FCC  form  175.  applicants 
will  be  required  to  file  an  "Exhibit  A" 
providing  a  full  and  complete  statement 
of  the  ownership  of  the  bidding  entity. 
The  ownership  disclosure  standards  for 
the  short-form  are  set  forth  in  §  1.2112 
of  the  Commission's  rules. 

B.  Consortia  and  Joint  Bidding 
Arrangements  (FCC  Form  175  Exhibit  B) 

30.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned. 


including  any  agreements  relating  to 
post-auction  market  structure. 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those* 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid.  As  discussed  above,  if  an  applicant 
has  had  discussions,  but  has  not 
reached  a  joint  bidding  agreement  by 
the  short-form  deadline,  it  would  not 
include  the  names  of  parties  to  the 
discussions  on  its  applications  and  may 
not  continue  discussions  with 
competing  applicants  after  the  deadline. 
Where  applicants  have  entered  into 
consortia  or  joint  bidding  arrangements, 
applicants  must  submit  an  "Exhibit  B" 
to  the  FCC  form  175. 

31.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
competing  applicants  provided  that  (i) 
the  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement;  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

C.  Bidding  Credit  Ehgibility 

32.  Bidding  credits  for  designated 
entities  will  not  be  available  in  Auction 
No.  47.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  section  V.C,  infra. 

D.  Pmvisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  C) 

33.  Each  applicant  must  certify  on  its 
FCC  form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  form  175  application  a 


statement  made  under  penalty  of 
perjujy  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling 
interests,  or  the  affiliates  of  its 
controlling  interest  have  ever  been  in 
defeult  on  any  Commission  licenses  or 
have  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency. 
The  applicant  must  provide  such 
information  for  itself,  its  affiliates,  its 
controlling  interests,  and  the  affiliates  of 
its  controlling  interests,  as  defined  by 
§  1.2110  of  the  Commission's  rules  (as 
amended  in  the  Part  1  Fifth  Report  and 
Order).  Applicants  must  include  this 
statement  as  Exhibit  C  of  the  FCC  form 
175.  Prospective  bidders  are  reminded 
that  the  statement  must  be  made  under 
penalty  of  perjury  and,  further, 
submission  of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  license 
revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

34.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  adl  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  47.  provided  that  they  are 
otherwise  qualified.  However,  former 
defaulters  are  required  to  pay  upfront 
payments  that  are  fifty  percent  more 
than  the  normal  upfront  pajrment 
amoimts. 


E.  Installment  Payments 

35.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  47. 

F.  Other  Information  (FCC  Form  1 75 
Exhibits  D  and  E) 

36.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(c)(2).  may  attach  an  exhibit 
(Exhibit  D)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  E  (Miscellaneous 
Information)  to  the  FCC  form  175. 

G.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

37.  After  the  short-form  filing 
deadline  (January  13.  2003).  applicants 
may  make  only  minor  changes  to  their 
FCC  form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g.. 
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change  their  license  selections  or 
proposed  service  areas,  change  the 
certifying  official  or  change  control  of 
the  applicant).  See  47  CFR  1.2105. 
Permissible  minor  changes  include,  for 
example,  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  revision  of  exhibits. 
Applicants  must  make  these 
modifications  to  their  FCC  form  175 
electronically  and  should  submit  a 
letter,  briefly  summarizing  the  changes. 
by  electronic  mail  to  the  attention  of 
Margciret  Wiener.  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction47@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  should  include  a  subject  or 
caption  referring  to  Auction  No.  47.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

38.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Kenneth  Burnley  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

H.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

39.  Applicants  have  an  obligation 
under  47  CFR  1.65.  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  form  1 75  applications, 
as  defined  by  47  CFR  1.2105a))(2).  will 
not  be  accepted  and  may  in  some 
instances  result  in  the  dismissal  of  the 
FCC  form  175  application. 

m.  Pre-Auction  Procedures 

A.  Auction  Seminar 

40.  An  auction  seminar  will  not  be 
held  for  Auction  No.  47.  Applicants 
having  questions  about  pre-auction 
procedures,  conduct  of  the  auction,  the 
FCC  Automated  Auction  System  .  or  the 
Cellular  Radiotelephone  Service  and 
auction  rules  are  encouraged  to  contact 
the  appropriate  staff  listed  in  the 
Auction  No.  47  Procedures  Public 
Notice. 

B.  Short-Form  Application  (FCC  Form 
175)— Due  January  13,  2003 

41.  In  order  to  be  eligible  to  bid  in  this 
auction,  each  applicant  must  first 
submit  an  FCC  form  175  application 
with  the  license(s)  selected.  This 
application  must  be  submitted 
electronically  and  received  at  the 


Commission  no  later  than  6  p.m.  e.t.  on 
January  13.  2003.  Late  applications  vyill 
not  be  accepted. 

42.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
payment.  See  part  m.D. 

i.  Electronic  Filing 

43.  Applicants  must  file  their  FCC 
form  1 75  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  9  a.m.  e.t.  on 
January  7,  2003,  until  6  p.m.  e.t.  on 
January  13.  2003.  Applicants  are 
strongly  encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  imtil  the 
filing  deadline  of  6  p.m.  e.t.  on  Jemuary 
13,  2003. 

44.  Applicants  miist  press  the     ■ 
"SUBMIT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  form  1 75  is  included  in  Attachment 
B.  Technical  support  is  available  at 
(202)  414-1250  (voice)  or  (202)  414- 
1255  (text  telephone  (TTY));  hours  of 
service  Monday  through  Friday,  from  8 
a.m.  to  6  p.m.  e.t.  In  order  to  provide 
better  service  to  the  public,  all  calls  to 
the  hotline  are  recorded. 

45.  Applicants  can  also  contact 
Technical  Support  via  e-mail.  To  obtain 
the  address,  click  the  Support  tab  on  the 
form  175  Homepage. 

ii.  Completion  of  the  FCC  Form  175 

46.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 
complete  all  items  on  the  FCC  form  175. 
Instructions  for  completing  the  FCC 
form  1 75  are  in  Attachment  C  of  the 
Auction  No.  47  Procedures  Public 
Notice.  Applicants  are  encouraged  to 
begin  preparing  the  required 
attachments  for  FCC  form  175  prior  to 
submitting  the  form.  Attachments  B  and 
C  to  the  Auction  No.  47  Procedures 
Public  Notice  provide  information  on 
the  required  attachments  and 
appropriate  formats. 

iii.  Electronic  Review  of  FCC  Form  175 

47.  The  FCC  form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 


applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
on  any  exhibits  to  their  FCC  form  175 
applications.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  B 
of  the  Auction  No.  47  Procedures  Public 
Notice  for  details  on  accessing  the 
review  system. 

C.  Application  Processing  and  Minor 
Corrections 

48.  After  the  deadline  for  filing  the 
FCC  form  175  applications  has  passed, 
the  FCC  will  process  all  timely- 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice' 
identifying:  (i)  Those  applications 
accepted  for  filing:  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

49.  As  described  more  fiilly  in  the 
Commission's  rules,  after  the  January 
13,  2003,  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  or  change  control  of  the 
applicant). 

D.  Upfront  Payments — Due  January  27, 
2003 

50.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  mu^t  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  form  (FCC  form 
159).  After  completing  the  FCC  form 
175.  filers  will  have  access  to  an 
electronic  version  of  the  FCC  form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh.  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6  p.m.  e.t.  on  January  27,  2003. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  pajrments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No.  . 
47  go  to  a  lockbox  number  different 
bom  the  lockboxes  used  in  previous 
FCC  auctions,  and  different  from  the 
lockbox  number  to  be  used  for  post- 
auction  payments. 

•  Failure  to  deliver  the  upfrtint 
payment  by  the  January  27.  2003, 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  ixota 
participation  in  the  auction. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

51.  Wire  transfer  payments  must  be 
received  by  6  p.m.  e.t.  on  January  27, 
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2003.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261. 

Receiving  Bank:  Mellon  Pittsburgh. 

Beneficiary:  FCC/ Account  #910- 
0198. 

OBI  Field:  (Skip  one  space  between 
each  information  item). 

"Auctionpay" 

FCC  Registration  Number  (FRN): 
(same  as  FCC  form  159,  block  11  and/ 
or  21). 

Payment  Type  Code  (same  as  FCC 
form  159.  block  24A:  A47U). 

FCC  Code  1  (same  as  FCC  form  159. 
block  2aA:  "47"). 

Payer  Name  (same  as  FCC  form  159, 
block  2). 

Lockbox  No.  #358410. 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction:  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

52.  Applicants  must  fax  a  completed 
FCC  form  159  (revised  2/00)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer— Auction  Payment  for 
Auction  Event  No.  47."  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Bank  by  contacting  their 
sending  financial  institution. 

ii.  FCC  Form  159 

53.  A  completed  FCC  Remittance 
Advice  Form  (FCC  form  159,  revised  2/ 
00)  must  be  faxed  to  Mellon  Bank  in 
order  to  accompany  each  upfront 
pajrment.  Proper  completion  of  FCC 
form  159  (Revised  2/00)  is  critical  to 
ensuring  correct  credit  of  upfront 
payments.  Detailed  instructions  for 
completion  of  FCC  form  159  are 
included  in  Attachment  D  to  the 
Auction  No.  47  Procedures  Public 
Notice.  An  electronic  version  of  the  FCC 
fonn  159  is  available  after  filing  the  FCC 
form  175.  The  FCC  form  159  can  be 
completed  electronically,  but  must  be 
filed  with  Mellon  Bank  via  facsimile. 

iii.  Amount  of  Upfront  Pa5rment 

54.  In  the  Part  1  Order,  ^4emo^andum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making,  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  appropriate 
upfront  payment(s)  for  each  auction.  In 
addition,  in  the  Part  1  Fifth  Report  and 


Order,  the  Commission  ordered  that 
"former  defaulters."  i.e.,  applicants  that 
have  ever  been  in  default  on  any 
Conunission  license  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  be  required  to  pay 
upfront  payments  fifty  percent  greater 
than  non-"former  defaulters." 

55.  In  both  the  Auction  No.  47 
Comment  Public  Notice  and  Auction 
No.  47  Revised  Comment  Public  Notice. 
the  Bureau  proposed  that  the  amount  of 
the  upfront  payment  would  determine 
the  number  of  bidding  units  on  which 

a  bidder  may  place  bids.  In  order  to  bid 
on  a  license,  otherwise  qualified  bidders 
that  applied  for  that  license  on  form  175 
must  have  an  eligibility  level  that  meets 
or  exceeds  the  number  of  bidding  units 
assigned  to  that  license.  At  a  minimum, 
therefore,  an  applicant's  total  upfront 
payment  must  be  enough  to  establish 
eligibility  to  bid  on  at  least  one  of  the 
licenses  applied  for  on  form  175,  or  else 
the  applicant  will  not  be  eligible  to 
participate  in  the  auction.  An  applicant 
does  not  have  to  make  an  upfront 
payment  to  cover  all  licenses  for  which 
the  applicant  has  applied  on  form  175, 
but  rather  to  cover  the  maximum 
number  of  bidding  units  that  are 
associated  with  licenses  on  which  the 
bidder  wishes  to  place  a  bid. 

56.  In  both  the  Auction  No.  47 
Comment  Public  Notice  and  Auction 
No.  47  Revised  Comment  Public  Notice, 
the  Bureau  proposed  to  set  the  upfront 
payment  for  each  license  at  $500  per 
license.  Having  received  no  comments 
regarding  the  amount  of  the  proposed 
upfront  payments,  the  Bureau  therefore 
adopts  its  proposed  upfront  payment 
amounts  for  Auction  No.  47.  The 
specific  upfront  payments  and  bidding 
units  for  each  license  are  set  forth  in 
Attachment  A  of  the  Auction  No.  47 
Procedures  Public  Notice. 

57.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
on  which-  it  may  wish  to  bid  on,  and 
submit  an  upfront  payment  covering 
that  number  of  bidding  units.  In  order 
to  make  this  calculation,  an  applicant 
should  add  together  the  upfiont 
payments  for  all  licenses  on  which  it 
plans  to  bid.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 

58.  Former  defaulters  should  calculate 
their  upfront  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  units 
they  wish  to  purchase  by  1.5.  In  order 
to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 


payment  received  by  1.5  and  roimd  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may.  on  its  F(X  form 
175,  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  will  be  limited 
by  the  bidding  units  reflected  in  its  upfront 
payment. 

iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

59.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  47  refunds. 
To  ensiu^  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  below  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  during  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser,  at  (202)  418- 
2843  by  January  27,  2003.  All  refunds 
will  be  returned  to  the  payer  of  record 
as  identified  on  the  FCC  form  159 
unless  the  payer  submits  written 
authorization  instructing  otherwise.  For 
additional  information,  please  call  Gail 
Glasser  at  (202)  418-0578  or  Tim  Dates 
at  202-418-0496. 

Name  of  Bank 
ABA  Number 

Contact  and  Phone  Number 
Account  Number  to  Credit 
Name  of  Account  Holder 
FCC  Registration  Number  (FRN) 
Taxpayer  Identification  Number  (see 
below) 
Correspondent  Bank  (if  applicable) 
ABA  Number 
Account  Number 

(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FCC  to  obtain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.)  Eligibility  for  refunds  is 
discussed  in  part  V.E.,  infra. 

E.  Auction  Registration 

60.  Approximately  10  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

61.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
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containing  the  confidential  bidder 
identification  number  (BIN)  required  to 
place  bids  and  the  other  containing  the 
SecurlD  cards.  These  mailings  will  be 
sent  only  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  form 
175. 

62.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Wednesday, 
February  5,  2003,  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction, 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

63.  Qualified  bidders  should  note  that 
lost  bidder  identification  numbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  die  FCC  Auction 
Headquarters  located  at  445  12th  St., 
SW.,  Washington,  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  form  175,  may  apptear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 

F.  Electronic  Bidding 

64.  The  Commission  will  conduct  this 
auction  over  the  Internet.  Telephonic 
bidding  will  also  be  available.  As  a 
contingency,  the  FCC  Wide  Area 
Network  will  be  available  as  well. 
Qualified  bidders  are  permitted  to  bid 
electronically  or  telephonically  ,  i.e., 
over  the  Internet  or  the  FCC's  Wide  Area 
Network.  In  either  case,  each  authorized 
bidder  must  have  its  own  Remote 
Secvuity  Access  SecurlD  card,  which  the 
FCC  will  provide  at  no  charge.  Each 
applicant  with  less  than  three 
authorized  bidders  will  be  issued  two 
SecvuID  cards,  while  applicants  with 
three  authorized  bidders  will  be  issued 
three  cards.  For  security  purposes,  the 
Seciu-ID  cards  and  the  FCC  Automated 
Auction  System  user  manual  are  only 
mailed  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  form 
175.  Please  note  that  each  SecurlD  card 
is  tailored  to  a  specific  auction, 
therefore,  SecurlD  cards  issued  for  other 
auctions  or  obtained  from  a  source  other 
than  the  FCC  will  not  work  for  Auction 
No.  47.  The  telephonic  bidding  phone 
number  will  be  supplied  in  the  first 
overnight  inailing,  which  also  includes 
the  confidential  bidder  identification 
number.  Each  applicant  should  indicate 
its  bidding  preference-electronic  or 
telephonic — on  the  FCC  form  175. 


65.  Please  note  that  the  SecurlD  cards 
can  be  recycled,  and  the  Bureau 
encourages  bidders  to  return  the  cards 
to  the  FCC.  The  Bureau  will  provide 
pre-addressed  envelopes  that  bidders 
may  use  to  retxun  the  cards  once  the 
auction  is  over. 

G.  Mock  Auction 

66.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Friday,  February  7.  2003.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  FCC 
Automated  Auction  System  prior  to  the 
auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
annoimced  by  public  notice. 

IV.  Auction  Event 

67.  Auction  No.  47  will  be  held  on 
Wednesday.  February  12,  2003.  The 
start  and  finish  time  of  the  bidding 
round  will  be  announced  in  a  later 
public  notice,  which  will  be  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Single  Round  Sealed  Bid  Auction 

68.  In  both  the  Auction  No.  47 
Comment  Public  Notice  and  Auction 
No.  47  Revised  Comment  Public  Notice, 
the  Biueau  proposed  to  award  all 
licenses  in  Auction  No.  47  using  a 
single-round  sealed-bid  auction  design. 
In  its  comments.  Western  Wireless 
objects  to  this  design  proposal  and  lu^es 
the  Bureau  instead  to  utilize  a 
simultaneous  multiple-round  auction 
or,  if  that  is  not  possible,  a  "sealed- 
second-bid"  single  roimd  design. 
Western  Wireless  contends  that  there 
exists  informational  advantages  to  using 
these  alternative  auction  formats.  The 
Bureau  believes  that  due  to  the  imusual 
circtunstances  of  Auction  No.  47,  in 
which  there  are  only  two  bidders,  both 
of  whom  are  very  familiar  with  the  areas 
to  be  licensed,  these  informational 
advantages  are  not  necessary.  Therefore, 
the  Bureau  concludes  that  it  is 
operationally  feasible  and  appropriate  to 
auction  the  cellular  imserved  service 
area  licenses  through  a  single-round 
sealed-bid  auction. 

ii.  Maximum  Eligibility 

69.  In  both  the  Auction  No.  47 
Comment  Public  Notice  and  Auction 
No.  47  Revised  Comment  Public  Notice, 
the  Bureau  proposed  that  the  amount  of 
the  upfront  payment  submitted  by  a 
bidder  would  determine  the  maximum 
eligibility  (as  measured  in  bidding 
units)  for  each  bidder.  The  Bureau 
received  no  comments  on  this  issue. 

70.  For  Auction  No.  47.  the  Bureau 
adopts  its  proposal.  The  amount  of  the 


upfront  payment  submitted  by  a  bidder 
determines  the  niunber  of  bidding  units 
on  which  a  bidder  may  place  bids.  Note 
again  that  each  license  is  assigned  a 
specific  number  of  bidding  units  equal 
to  the  upfront  payment  listed  in 
Attachment  A  on  a  bidding  unit  per 
dollar  basis.  The  total  upfiont  payment 
defines  the  maximum  number  of 
bidding  units  on  which  the  applicant 
will  be  permitted  to  bid.  As  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline,  prospective  bidders 
are  cautioned  to  calculate  their  upfront 
payments  carefully.  The  total  upfront 
payment  does  not  affect  the  dollar 
amount  a  bidder  may  bid  on  any 
license. 

iii.  Auction  Delay  or  Cancellation 

71.  In  the  Auction  No.  47  Comment 
Public  Notice,  the  Bureau  proposed  that, 
by  public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay  or  cancel  the  auction  in  the  event 
of  natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
conduct  of  competitive  bidding. 

72.  Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  the 
Bureau  adopts  its  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureau  may  delay  or  cancel  the 
auction  in  the  event  of  natural  disaster, 
technical  obstacle,  evidence  of  an 
auction  security  breach,  imlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  or  cancel  the  auction  in  its 
entirety.  Network  interruption  may 
cause  die  Bureau  to  delay  the  auction. 
The  Bureau  emphasizes  that  exercise  of 
this  authority  is  solely  within  the 
discretion  of  the  Bureau. 

B.  Bidding  Procedures 

i.  Round  Structure 

73.  The  single-round  sealed-bid 
format  will  consist  of  one  bidding  round 
followed  by  the  release  of  the  auction 
results.  The  start  and  finish  time  of  the 
bidding  round  will  be  announced  in  the 
public  notice  listing  the  qualified 
bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 
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ii.  Reserve  Price  or  Minimum  Opening 
Bid 

74.  Background.  The  Balanced  Budget 
Act  calls  upon  the  Commission  to 
prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
or  a  minimum  opening  bid  established 
when  FCC  licenses  are  subject  to 
auction  [i.e..  because  they  are  mutually 
exclusive),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  directed  the 
Bureau  to  seek  comment  on  the  use  of 

a  minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
The  Commission  concluded  that  the 
Bureau  should  have  the  discretion  to 
employ  either  or  both  of  these 
mechanisms  for  future  auctions. 

75.  In  both  the  Auction  No.  47 
Comment  Public  Notice  and  Auction 
No.  47  Revised  Comment  Public  Notice. 
the  Bureau  proposed  to  establish 
minimiun  opening  bids  for  Auction  No. 
47  in  the  amount  of  $500  per  license. 
The  Bureau  received  no  comments 
concerning  this  proposal.  Therefore,  the 
minimum  opening  bid  for  each  license 
is  set  at  $500  and  is  set  forth  in 
Attachment  A  of  the  Auction  No.  47 
Procedures  Public  Notice. 

iii.  Bidding 

76.  During  the  bidding  round,  a 
bidder  may  place  bids  in  any  whole 
dollar  amount  equal  to  or  greater  than 
the  minimum  opening  bid  for  as  many 
licenses  as  it  wishes  (subject  to  its 
eligibility).  Bidders  also  have  the  option 
of  making  multiple  submissions  during 
the  bidding  round.  If  a  bidder  submits 
multiple  bids  for  a  single  license  in  the 
same  round,  the  system  takes  the  last 
bid  submitted  as  that  bidder's  bid. 

77.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
Automated  Auction  System  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  call  well  in  advance  of 
the  close  of  the  round.  Normally,  four  to 
five  minutes  are  necessary  to  complete 

a  bid  submission.)  There  will  be  no  on- 
site  bidding  diuing  Auction  No.  47. 

78.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  auction  is 
determined  by  two  factors:  (i)  the 
licenses  applied  for  on  FCC  form  175 
and  (ii)  the  upftont  payment  amount 
deposited.  The  bid  submission  screens 
will  allow  bidders  to  submit  bids  on 
only  those  licenses  for  which  the  bidder 
applied  on  its  FCC  form  175. 


79.  The  Automated  Auction  System 
requires  each  bidder  to  be  logged  in 
during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 
generated  SecurlD  code.  Bidders  are   - 
strongly  encouraged  to  print  a  bid 
confirmation  after  they  submit  their 
bids. 

80.  Finally,  bidders  are  cautioned  that 
they  should  type  their  bid  amounts 
carefully  because,  even  if  mistakenly  or 
erroneously  made,  bidders  still  assume 
a  binding  obligation  to  pay  their  full  bid 
amount. 

iv.  Bid  Removal  and  Bid  Withdrawal 

81.  In  the  Auction  No.  47  Comment 
Public  Notice,  the  Bureau  proposed  bid 
removal  and  bid  withdrawal 
procedures.  With  respect  to  bid 
withdrawals,  the  Bureau  proposed  not 
to  allow  any  bid  withdrawals  in  Auction 
No.  47.  The  Bureau  received  no 
comments  on  this  issue.  Therefore,  the 
Bureau  adopts  its  proposal. 

82.  Bid  Removal  Procedures.  Before 
the  close  of  the  bidding  round,  a  bidder 
has  the  option  of  removing  any  bids 
placed  in  the  round.  By  using  the 
"remove  bid"  function  in  the  bidding 
system,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  the 
round. 

V.  Winning  Bids  and  Tie  Bids 

83.  At  the  end  of  the  bidding  round, 
the  winning  bids  will  be  determined 
based  on  the  highest  gross  bid  amount 
received  for  each  license.  In  the  event  of 
identical  bids  on  a  license  (i.e.,  tied 
bids),  the  Bureau  proposed  to  allow  an 
additional  bidding  round  for  bidders  to 
submit  higher  bids  for  only  the 
license(s)  with  tied  bids.  The 
Commission  would  aimoimce  the 
schedule  for  the  subsequent  round,  via 
an  announcement  in  the  Auctions 
Bidding  System,  concurrent  with  the 
release  of  round  results.  In  the  event  of 
tied  bids,  the  Bureau  proposed  to  use  a 
random  niunber  generator  to  select  a 
high  bid  from  among  the  tied  bids.  A 
random  number  will  be  assigned  to  each 
bid.  The  tie  bid  having  the  highest 
random  number  will  become  the  high 
bid.  The  remaining  bidder,  as  well  as 
the  high  bidder,  will  be  able  to  submit 
higher  bid  in  the  next  round.  If  neither 
bidder  submits  a  higher  bid,  the  high 
bid  from  the  previous  round  will  win 
the  license.  If  any  bids  are  received  in 
the  next  round,  the  winning  bid  will  be 
determined  on  the  highest  gross  bid 
amount  received  for  each  license.  The 
Bureau  received  no  comments  on  its 
proposal.  Therefore,  the  Bureau  adopts 
its  proposal. 


vi.  Auction  Announcements 

84.  The  FCC  will  use  auction 
annoimcements  to  announce  items  such 
as  the  schedule  for  a  subsequent  round 
in  the  event  of  tied  bids  on  a  license.  All 
FCC  auction  announcements  will  be 
available  by  clicking  on  a  link  in  the 
Automated  Auction  System. 

vii.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

85.  As  noted  in  part  II.G.,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximiun  of 
three)  and  certain  revision  of  exhibits. 
Applicants  must  make  these 
modifications  to  their  FCC  form  1 75 
electronically  and  should  submit  a 
letter,  briefly  summarizing  the  changes, 
by  electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction47@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  should  include  a  subject  or 
caption  referring  to  Auction  No.  47.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

86.  A  separate  copy  of  the  letter 
should  be  faxed  to  Uie  attention  of 
Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Kenneth  Burnley  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

V.  Post-Auction  Procedures 

A.  Down  Payments 

87.  After  the  auction  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
winning  bidders  and  any  down 
payments  due. 

88.  Within  10  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  winning 
bids.  See  47  CFR  1.2107(b). 

B.  Long-Form  Applications 

89.  Within  an  MX  Group,  the 
previously  filed  long-forin 
applications(s)  of  the  unsuccessful 
bidder  will  be  dismissed  following  the 
grant  of  the  winning  bidder's  license. 

C.  Tribal  Land  Bidding  Credit 

90.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
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provide  services  to  federally-recognized 
tribal  lands  that  are  imserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(f). 

91 .  A  wiiming  bidder  applies  for  the 
tribal  land  bidding  credit  after  winning 
the  auction.  Instructions  for  applying  for 
this  credit  will  be  provided  in  a  public 
notice  after  the  close  of  the  auction. 
Licensees  receiving  a  tribal  land  bidding 
credit  are  subject  to  performance  criteria 
as  set  forth  in  47  CFR  1.2110(f). 

92.  For  additional  information  on  the- 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  applicants  should  review  the 
Commission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
dociunents  can  be  viewed  on  the 
Commission's  auctions  Web  site  at 
http://wireIess.fcc.gov/auctionshy 
clicking  on  the  Tribal  Land  Credits  link. 

D.  Default  and  Disqualification 

93.  Any  winning  bidder  that  defaults 
or  is  disqualified  after  the  close  of  the 
auction  (i.e..  £euls  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 

.  auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
its  final  bid.  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  futiue 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 

E.  Refund  of  Remaining  Upfront 
Payment  Balance 

94.  Applicants  that  submitted  upfront 
payments  but  were  not  a  winning  bidder 
for  a  license  in  Auction  No.  47  may  be 
entitled  to  a  refund  of  their  remaining 
upfit)nt  payment  balance  after  the 
conclusion  of  the  auction.  All  refunds 
will  be  returned  to  the  payer  of  record, 
as  identified  on  the  FCC  form  159, 
unless  the  payer  submits  written 
authorization  instructing  otherwise. 

95.  Qualified  bidders  must  submit  a 
written  refund  request.  If  you  have 
completed  the  refund  instructions 
electronically,  then  only  a  written 
request  for  the  refund  is  necessary.  If 
not.  the  request  must  also  include  wire 
transfer  instructions.  Taxpayer 


Identification  Number  (TIN)  and  FCC 
Registration  Number  (FIIN).  Send 
refund  request  to:  Federal 
Communications  Commission. 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Gail  Glasser  or  Tim 
Dates.  445  12th  Street,  SW.,  Room  1- 
C863,  Washington,  DC  20554. 

96.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Tim 
Dates  at  (202)  418-0496  or  Gail  Glasser  at 
(202)  418-0578. 

Federal  Communications  Commission. 
Margaret  Wiener, 

Chief,  Auctions  &■  Industry  Analysis  Division. 
WTB. 

[FR  Doc.  02-31634  Filed  12-16-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-3293] 

Auction  Of  Multichannel  Video 
Distribution  and  Data  Service  Licanaes 
(MVDDS)  la  Raachaduiad 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces 
that  the  start  of  the  upcoming  of 
MVDDS  licenses  scheduled  for  February 
12,  2003  is  rescheduled  for  August  6, 
2003. 

DATES:  The  MVDDS  auction  is 
scheduled  to  begin  on  August  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Media  Contact:  Lauren  Kravetz  at  (202) 
418-7944.  Wireless 
Telecommunications  Bureau:  FCC 
Auctions  Hotline  at  (888)  225-5322, 
Press  Option  #2. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  a  Public  Notice  released  by 
the  Wireless  Telecommunications 
Bureau  on  November  26,  2002.  The 
complete  text  of  the  Public  Notice  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street.  SW.. 
Room  CY-A257.  Washington.  DC. 
20554.  The  November  26.  2002  Public 


Notice  may  also  be  purchased  from  the 
Commission's  duplication  contractor,  - 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  Wireless  Telecommunications 
Bureau  aimoimces  the  auction  of  the 
Multichannel  Video  Distribution  and 
Data  Service  (MVDDS)  licenses 
previously  scheduled  to  begin  on 
February  12,  2003.  has  been 
rescheduled  for  August  6,  2003.  Future 
public  notices  will  seek  comment  on 
specific  terms  and  conditions  for  this 
auction.  The  key  dates  are  listed: 

Auction  Seminar:  June  5,  2003. 

Short  Form  Deadline:  June  16,  2003. 

(FCC  175  Application) 

Upfront  Payment  Deadline:  July  10. 

2003. 
Moclc  i4 action;  August  1.  2003. 
Auction  Begins:  August  6.  2003. 

Federal  Communications  Commission. 

Margaret  Wiener, 

Cliief,  Auctions  and  Industry  Analysis 

Division.  WTB. 

(FR  Doc.  02-31716  Filed  12-16-02;  8:45  am) 
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FEDERAL  HOUSING  RNANCE  BOARD 

Sunahlne  Act  Notica  Announcing  an 
Opan  Maating  of  tha  Board 

Time  and  Date:  10  a.m..  Friday. 
December  20,  2002. 

Place:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  NW..  Washington,  DC  20006. 

Status:  The  entire  meeting  will  be  open 

to  the  public. 

Matter  to  be  Considered: 

•  Amendments  to  the  Federal  Home  . 

Loan  Bank  of  Atlanta  Capital  Plan. 

•  Proposed  Rule:  Disclosure  imder 
the  Securities  Act  of  1933. 

•  Resolution  Posing  Questions  to  the 
12  Federal  Home  Loan  Banks  Regarding 
Modernized  Membership. 

•  Final  Rule:  Procedure  for 
Conducting  the  Monthly  Survey  of  Rates 
and  Terms  on  Conventional  One- 
Family,  Non-Farm  Mortgage  Loans. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202)  408-2837. 

Arnold  Intrater, 

General  Counsel: 

[FR  Doc.  02-31846  Filed  12-13-02;  12:47 
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FEDERAL  TRADE  COMMISSION 
Charges  for  Certain  Disclosures 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  Regarding  Charges  for 
Certain  Disclosures. 

summary:  The  Federal  Trade 
Commission  announces  that  the  current 
$9.00  ceiling  on  allowable  charges 
under  section  612(a)  of  the  Fair  Credit 
Reporting  Act  ("FCRA")  will  remain 
unchanged  for  2003.  Under  1996 
amendments  to  the  FCRA.  the  Federal 
Trade  Commission  is  required  to 
increase  the  $8.00  amount  referred  to  in 
paragraph  {l)(A)(i)  of  section  612(a)  on 
January  1  of  each  year,  based 
proportionally  on  changes  in  the 
Consumer  Price  Index  ("CPI").  with 
fractional  changes  rounded  to  the 
nearest  fifty  cents.  The  CPI  increased 
12.28  percent  between  September  1997, 
the  date  the  FCRA  amendments  took 
effect,  and  September  2002.  This 
increase  in  the  CPI  and  the  requirement 
that  any  increase  be  rounded  to  the 
nearest  Bfty  cents  results  in  no  change 
in  the  current  maximum  allowable 
charge  of  $9.00. 

EFFECTIVE  DATE:  January  1,  2003. 
ADDRESSES:  Federal  Trade  Commission. 
600  PA.  Ave.,  NW.,  Washington.  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  B.  Anderson,  Bureau  of 
Economics.  Federal  Trade  Commission, 
Washington.  DC  20580.  202-326-3428. 
SUPPLEMENTARY  INFORMATION:  Section 
612(a)(1)(A)  of  the  Fair  Credit  Reporting 
Act,  as  amended  in  1996,  states  that, 
where  a  consumer  reporting  agency  is 
permitted  to  impose  a  reasonable  charge 
on  a  consumer  for  making  a  disclosure 
to  the  consumer  pursuant  to  section 
609.  the  charge  shall  not  exceed  $8  and 
shall  be  indicated  to  the  consumer 
before  making  the  disclosure.  Section 
612(a)(2)  goes  on  to  state  that  the 
Federal  Trade  Commission  ("the 
Commission")  shall  increase  the  S8.00 
maximum  amount  on  January  1  of  each 
year,  based  proportionally  on  changes  in 
the  Consumer  Price  Index,  with 
fractional  changes  rounded  to  the 
nearest  fifty  cents. 

The  Commission  considers  the  $8 
amount  referred  to  in  paragraph  {l)(A)(i) 
of  section  612(a)  to  be  the  baseline  for 
the  effective  ceiling  on  reasonable 
charges  dating  from  the  effective  date  of 
the  amended  FCRA,  i.e.,  September  30, 
1997.  Each  year  the  Commission 
calculates  the  proportional  increase  in 
the  Consumer  Price  Index  (using  the 
most  general  CPI,  which  is  for  all  urban 
consumers,  all  items)  from  September 


1997  to  September  of  the  current  year. 
The  Commission  then  determines  what 
modification,  if  any.  from  the  original 
base  of  $8  should  be  made  effective  on 
January  1  of  the  subsequent  year,  given 
the  requirement  that  fractional  changes 
be  rounded  to  the  nearest  fifty  cents. 

Between  September  1997  and 
September  2002,  the  Consumer  Price 
Index  for  all  urban  consumers  and  all 
items  increased  by  12.28  percent — from 
an  index  value  of  161.2  in  September 
1997  to  a  value  of  181.0  in  September 
2002.  An  increase  of  12.28  percent  in 
the  $8.00  base  figure  would  lead  to  a 
new  Figure  of  $8.98.  However,  because 
the  statute  directs  that  the  resulting 
figure  be  rounded  to  the  nearest  $0.50. 
the  allowable  charge  should  be  $9.00. 

The  Commission  therefore  determines 
that  the  allowable  charge  for  the  year 
2003  will  remain  unchanged  at  $9.00. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

(PR  Doc.  02-31646  Filed  12-16-02:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

Public  Workshop:  Advertising  of 
Weight  Loss  Products 

agency:  Federal  Trade  Commission 
(FTC). 

ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  The  FTC  issues  an 
amendment  to  its  notice  announcing 
publicWorkshop,  extending  the  time 
period  during  which  persons  may 
submit  written  comments  on  the  topics 
discussed  by  the  panelists. 

DATES:  Written  comments  must  be 
received  on  or  before  February  3,  2003. 

ADDRESSES:  Written  comments  may  be 
submitted  to  Secretary.  Federal  Trade 
Commission.  Room  159,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  or  e-mailed  to 
weightloss@ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rona  Kelner.  (202)  326-2752. 
rkelnei@ftc.gov.  or  Lesley  Fair.  (202) 
326-3081.  Ifaii@ftc.gov,  Division  of 
Advertising  Practices,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue. 
NW..  Washington.  DC  20580.  To  read 
the  Commission's  policy  on  how  it 
handles  the  information  you  may 
submit,  please  visit  http://www.ftc.gov/ 
ftc/ privacy. htm. 

SUPPLEMENTARY  INFORMATION: 


November  19,  2002.  Workshop 

On  November  19,  2002,  the  FTC  held 
a  public  workshop  on  deception  in 
weight-loss  advertising.  The  goal  of  the 
workshop  was  to  explore  the  impact  of 
deceptive  weight  loss  ads  and  to 
develop  new  approaches  for  tombating 
weight  loss  advertising  fraud.  Three 
panels  were  convened  over  the  course  of 
the  day,  each  focusing,  respectively,  on 
science,  industry,  and  media  issues. 

The  first  panel  consisted  of 
researchers,  academicians,  medical 
professionals,  and  industry  experts  who 
discussed  the  state  of  the  science 
regarding  weight  loss.  These  panelists 
evaluated  eight  common  claims  found 
in  ads  for  weight  loss  products  and 
opined  on  whether  these  claims 
promised  results  that  are  not 
scientifically  feasible. 

The  second  panel  was  comprised  of 
representatives  from  the  weight  loss 
industry,  including  companies  that  sell 
weight  loss  products  and  trade 
associations  that  represent  dietary 
supplement  makers.  This  panel 
discussed  the  problem  that  deceptive 
advertising  poses  for  legitimate  industry 
players,  and  addressed  what  industry 
self-regulatory  efforts  have  been,  and 
could  be,  implemented. 

The  third  panel  was  made  up  of 
media  experts  and  representatives  of 
media  organizations  and  outlets.  This 
panel  focused  on  the  role  of  the  media 
in  screening  out  false  and  deceptive 
advertisements,  and  discussed  new 
approaches  to  effective  media  screening. 

A  detailed  agenda,  transcript,  and 
other  information  about  the  workshop 
can  be  foimd  on  the  FTC's  Web  site  at 
http  -.//www.ftc.gov/bcp/workshops/ 
weightloss. 

Form  and  Availability  of  Conunents 

To  continue  the  discussion  on  this 
important  topic,  the  FTC  is  extending 
the  time  period  during  which  public 
conunents  may  be  submitted.  Interested 
parties  may  file  written  comments  on 
the  issues  that  the  panels  addressed 
until  February  3,  2003.  Comments 
should  be  captioned  "Advertising  of 
Weight  Loss  Products  Workshop — 
Comment.  P024527  " 

Parties  sending  written  comments 
should  submit  an  original  and  two 
copies  of  each  document.  To  enable 
prompt  review  and  public  access,  paper 
submissions  should  include  a  version 
on  diskette  in  PDF.  ASCII  .WordPerfect, 
or  Microsoft  Word  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
party,  and  the  name  and  version  of  the 
word  processing  program  used  to  create 
the  document.  Alternatively,  comments 
may  be  e-mailed  to  weightloss@ftc.gov. 
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Written  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  FTC  regulations,  16  CFR 
4.9,  Monday  through  Friday  between 
the  hours  of  8:30  a.m.  and  5  p.m.  at  the 
Ihiblic  Reference  Room.  Room  130-H, 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW., 
Washington,  E>C  20580.  This  notice  and, 
to  the  extent  possible,  all  comments  will 
also  be  posted  on  the  FTC  Web  site, 
http://www.ftc.gov. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(PR  Doc.  02-31647  Filed  12-16-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

Opportunity  for  Cooperattva  Research 
and  Davatopment  Agraamants 
(CRADAa)  To  Davalop  No>fel 
Mechanical  and  Biological  Traatmanta 
in  Intarvantional  Cardiovascular 
Madicina  Uaing  X-ray  Fhioroacopy  and 
Raal-Tlma  Magnatic  Raaonanca 
InMigIng 

AGENCY:  National  Heart,  Lung,  and 
Blood  Institute. 
ACTION:  Notice. 

summary:  The  National  Heart,  Lung,  and 
Blood  Institute  (NHLBI)  of  the  National 
Institutes  of  Health  (NIH)  announces  the 
opportiinity  for  Cooperative  Research 
and  Development  Agreements 
(CRADAs)  to  develop  novel  mechanical 
and  biological  treatments  in 
interventional  cardiovascular  medicine 
using  x-ray  fluoroscopy  and  real-time 
magnetic  resonance  imaging.  The 
NFQ3I  seeks  potential  Collaborators 
wishing  to  provide  expertise  in  (1)  novel 
biological  treatments  for  cardiovascular 
disease,  including  adult-derived  stem 
cell  and  cardiovascular  progenitor  cells, 
(2)  novel  agents  for  therapeutic 
angiogenesis  for  myocardial  or 
peripheral  artery  applications,  (3)  novel 
mechanisms  of  drug,  gene,  or  cell 
delivery  to  the  myocardium  or  skeletal 
muscle  to  treat  manifestations  of 
coronary  or  peripheral  artery 
atherosclerosis,  and  (4)  intravascular 
devices  for  real-time  magnetic 
resonance  imaging-guided  treatments 
including  but  not  limited  to  angioplasty 
balloons,  recanalization  systems, 
percutaneous  cardiac  valves,  stents, 
endografts,  and  bypass  grafts. 
The  NHLBI  seeks  capability 
statements  firom  parties  interested  in 


entering  into  a  potential  CRADA  to 
manufacture,  prototype,  and  test  the 
above-specified  agents  or  devices 
leading  to  early  clinical  testing  and 
development.  Collaborator  applicants 
developing  capability  statements  may 
also  include  proposads  to  provide 
funding  for  possible  commercial  uses  of 
interest  to  the  Collaborator.  The 
availability  of  private  sector  support 
may  increase  the  feasibility  of  particular 
aspects  of  the  final  design,  but  the 
primary  criterion  for  selecting  potential 
collaborators  is  the  scientific  merit  of 
proposals  for  developing  a  plan  to 
identify  novel  putative  therapeutic 
agents  and  devices. 

The  NHLBI  can  provide  extensive 
preclinical  and  clinical  support  in  the 
development  of  Collaborator 
deliverables,  including  animal 
experiments,  advanced  x-ray 
fluoroscopic  and  magnetic  resonance 
imaging  laboratories,  and  investigations 
conducted  in  the  Warren  G.  Magnuson 
Clinical  Center  at  the  Bethesda  campus 
of  the  National  Institutes  of  Health. 

The  control  of  clinical  trials  shall 
reside  entirely  with  the  Institute  and  the 
scientific  participants  of  the  trial.  In  the 
event  that  any  adverse  effects  are 
encountered  which,  for  legal  or  ethical 
reasons,  may  require  communication 
with  the  U.S.  Food  jmd  Drug 
Administration,  the  relevant 
collaborating  institutions  will  be 
notified.  Neither  the  conduct  of  the  trial 
nor  the  results  should  be  represented  as 
an  NHLBI  endorsement  of  the  agent, 
drug,  or  device  under  study. 
DATES:  Only  vmtten  CRADA  capability 
statements  received  by  the  NHLBI 
within  21  days  of  publication  of  this 
notice  will  be  considered  during  the 
initial  design  phase.  Confidential 
information  must  be  clearly  labeled. 
Potential  collaborators  may  be  invited  to 
meet  with  the  Selection  Committee  at 
the  Collaborators'  expense  to  provide 
additional  information.  The  Institute 
may  issue  an  additional  notice  of 
CRADA  opportunity  during  the  design 
phase  if  circumstances  change  or  if  the 
design  alters  substantially. 
FOR  FURTHER  INFORMATION  CONTACT: 
Capability  statements  should  be 
submitted  to  Ms.  Peg  Koelble,  Office  of 
Technology  Transfer  and  Development, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
31  Center  Drive,  Room  1B30,  Bethesda, 
MD  20892-2490;  Tel:  301-594-4095; 
Fax:  301-594-3080;  e-mail: 
koelbIep@nhlbi.  nih  .gov. 

Capability  Statements:  A  Selection 
Committee  will  use  the  information 
provided  in  the  "Collaborator  Capability 
Statements"  received  in  response  to  this 


announcement  to  help  in  its 
deliberations.  It  is  the  intention  of  the 
NHLBI  that  all  qualified  Collaborators 
have  the  opportunity  to  provide 
information  to  the  Selection  Committee 
through  their  capability  statements.  The 
Capability  Statement  should  not  exceed 
10  pages  and  should  address  the 
following  selection  criteria: 

1 .  The  statement  should  provide 
specific  details  of  the  method  to  be  used 
in  the  development  of  novel  candidate 
biological  treatments,  delivery  systems, 
or  real-time  MRI-guided  mechanical 
treatments  for  cardiovascular  disease. 

2.  The  statement  should  include  a 
detailed  plan  demonstrating  the  ability 
to  provide  sufficient  capacity  in  drug, 
gene,  or  stem  cell  development  and 
manufacturing  or  in  mechanical  device 
prototyping,  testing,  development,  and 
manufacturing. 

3.  The  statement  may  include  outline 
measiues  of  interest  to  the  Collaborator. 
The  specifics  of  the  proposed  outcome 
measiues  and  the  proposed  support 
should  include  but  not  be  limited  to: 
expertise  in  the  proposed  field,  specific 
personnel  allocation  to  the  proposed 
collaboration,  specific  internal  or 
external  funding  commitment  to 
support  the  advancement  of  scientific 
research,  services,  facilities,  equipment, 
or  other  resources  that  would  contribute 
to  the  conduct  of  the  conunercial 
development. 

4.  The  statement  must  address 
willingness  promptly  to  publish 
research  results  and  ability  to  be  boimd 
by  PHS  intellectual  property  policies 
[see  CRADA:  http://ott.od.nih.gov/ 
newpages/crada.pdf). 

Dated:  December  6.  2002. 
Carl  Roth. 

Associate  Director  for  Scientific  Program 
Operation,  National  Heart,  Lung,  and  Blood 
Institute. 

(FR  Doc.  02-31630  Filed  12-16-02;  8:45  am) 
BtLUNQ  COOe  4140-01-M 


.DEPARTMENT  OF  HEALTH  AND 
^HUMAN  SERVICES 

Public  Health  Sarvica 

Tha  National  Toxicology  Program 
(NTP)  Announcaa  tha  Availability  of 
tha  Report  on  Carcinogana,  Tenth 
Edition 

The  Report  on  Carcinogens,  Tenth 
Edition  was  submitted  to  the  Congress 
by  the  Secretary  HHS  and  also  released 
publicly  on  December  11,  2002.  It  is 
available  on  the  Internet  and  can  be 
accessed  firom  the  Environmental  Health 
Perspectives  web  site  at:  http:// 
www.ehponline.org  or  from  the  NTP 
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Web  site  at:  http://ntp- 
server.nJebs.nih.gov.  Hard  copies  of  the 
Report  on  Carcinogens,  Tenth  Edition 
can  also  be  obtained  by  contacting 
Environmental  Health  Perspectives, 
ATTN:  Order  Processing,  1001  Winstead 
Drive  Suite  355.  Gary,  NC  27513; 
Telephone:  866-541-3841  or  919-653- 
2586;  Fax  (919)  678-6696;  email: 
ehponline@niehs.nih.gov. 

Background 

The  Report  on  Carcinogens  (RoC) 
(previously  known  as  the  Annual  Report 
on  Carcinogens)  is  a  Congressionally 
mandated  listing  of  known  human 
carcinogens  and  reasonably  anticipated 
human  carcinogens  whose  preparation 
is  delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department  of 
Health  and  Human  Services  (DHHS). 
Section  301(b)(4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secretary.  (DHHS),  shall  publish  a 
biennial  report  which  contains  a  list  of 
all  substances  (1)  which  either  are 
known  to  be  human  carcinogens  or  may 
reasonably  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  United  States  are  exposed.  The 
law  also  states  that  the  reports  should 
provide  available  information  on  the 
nature  of  exposures,  the  estimated 
number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decreases  the  risk  to 
public  health  from  exposure  to  these 
chemicals. 

The  RoC  is  an  informational  scientific 
and  public  health  document  that 
identifies  and  discusses  agents, 
substances,  mixtures,  or  exposure 
circumstances  that  may  pose  a 
carcinogenic  hazard  to  human  health.  It 
serves  as  a  meaningful  and  useful 


compilation  of  data  on  the  (1) 
carcinogenicity,  genotoxicity.  and 
biologic  mechanisms  of  the  listed 
substances  in  humans  and/or  animals. 
(2)  the  potential  for  exposure  to  these 
substances,  and  (3)  the  regulations 
promulgated  by  Federal  agencies  to 
limit  exposures.  The  report  does  not 
present  quantitative  assessments  of 
carcinogenic  risk,  an  assessment  that 
defines  the  conditions  under  which  the 
hazard  may  be  unacceptable.  Listing  of 
substances  in  the  report,  therefore,  does 
not  establish  that  such  substances 
present  carcinogenic  risks  to  individuals 
in  their  daily  lives.  Such  formal  risk 
assessments  are  the  purview  of  the 
appropriate  Federal,  State,  and  local 
health  regulatory  and  reseeux:h  agencies. 

New  Listings  to  the  RoC,  Tenth  Edition 

The  RoC.  Tenth  Edition,  contains  228 
entries,  15  of  which  have  not  appeared 
in  earlier  RoCs.  The  Tenth  Edition  of  the 
RoC  also  changes  the  listing  of 
beryllium  and  beryllium  compounds 
from  reasonably  anticipated  to  be 
human  carcinogens  to  known  to  be 
human  carcinogens,  with  corresponding 
revisions  of  the  earlier  profile  for  these 
chemicals.  The  Tenth  Edition  of  the  RoC 
lists  estrogens,  steroidal  as  known 
human  carcinogens.  This  listing  of 
steroidal  estrogens  supersedes  the 
previous  listing  of  individual  estrogens 
in  the  RoC  (including  conjugated 
estrogens.  estradiol-17p.  estrone, 
ethinylestradiol,  and  mestranol)  and 
applies  to  all  chemicals  of  this  steroid 
class.  The  profile  for  steroidal  estrogens 
includes  information  on 
carcinogenicity,  properties,  use. 
production,  exposure,  and  regulations 
for  steroidal  estrogens  as  a  class,  as  well 
as  some  specific  information  for 
individual  estrogens.  The  table  below 


summarizes  the  actions  taken  for  the 
substances  or  exposure  circumstances 
reviewed  for  possible  listing  in  or 
change  in  the  listing  in  the  RoC,  Tenth 
Edition. 

The  new  entries  for  the  Report  on 
Carcinogens.  Tenth  Edition,  including 
those  whose  listing  changed,  underwent 
a  multiphase  peer  review.  This  review 
included  three  scientific  peer  reviews, 
two  consisting  of  scientists  within  the 
Federal  government  and  the  other 
consisting  of  an  outside  peer  review  by 
both  government  and  non-government 
scientists.  During  the  entire  review 
period,  there  was  extensive  opportunity 
for  public  comment  and  stakeholder 
review.  The  three  scientific  review 
committees  evaluated  all  available  data 
relevant  to  the  criteria  for  inclusion  of 
candidate  nominations  in  the  report. 
The  criteria  used  in  the  review  process 
and  a  detailed  description  of  the  review 
procedures,  including  the  steps  in  the 
current  formal  review  process,  can  be 
obtained  from  the  NTP  Web  site  at  http:/ 
/ntp-server.niehs.nih.gov/  or  by 
contacting:  Dr.  C.  W.  Jameson.  Head — 
Report  on  Carcinogens.  National 
Toxicology  Program.  MD  EC-14.  P.O. 
Box  12233.  Research  Triangle  Park,  NC 
27709;  phone:  (919)  541-4096.  fax:  (919) 
541-0144.  email: 
jameson@niehs.nih  .gov. 

Questions  or  conunents  concerning 
the  RoC.  Tenth  Edition  should  be 
directed  to:  Dr.  Mary  Wolfe.  Office  of 
Scientific  Review  and  NTP  Liaison, 
MDA3-01.  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709;  phone:  (919) 
541-0530.  fax:  (919)  541-0295.  e-mail: 
wolfe@niehs.nih.gov. 

Dated:  December  9.  2002. 
Kenneth  Olden, 

Director.  National  Toxicology  Program. 


Summary  for  Agents,  Substances,  Mixtures  or  Exposure  Circumstances  Being  Added  to  or  Changing  the 

Listing  in  the  Tenth  Edition  of  the  Report  on  Carcinogens 


Nominations 


2-Amino-3-niethylimlda2o{4,5-f]   quinoline 
(IO)/CAS#  76180-96-6. 

BeryHium  and  Beryllium  Compounds 


Primary  uses  or  exposures 


2,2-t)is-(Bromomethyl)-1 ,3-propanedtol 
(Tect>nical  Grade)/CAS#  3296-90-9 

Broad  Spectrum  UV  Radiation  and  UVA 
Radiation.  UVB  Radiation  and  UVC 
Radiation. 


ChkxamphenicoJ/CAS#  56-75-7 


One  of  a  series  of  heterocyclic  amines  that  is  formed  in 
food  dunng  heating  or  cooking  and  Is  found  In  cooked 
meats  and  eggs.  It  Is  also  found  in  cigarette  smoke. 

Used  In  fiber  optics  and  cellular  network  communk:ations 
systems,  aerospace,  defense  and  ottier  Industry  appli- 
cations. 

Used  as  a  flame  retardant  in  unsaturated  polyester  res- 
ins, for  mokfed  products,  and  In  Xt\e  production  of  rigkJ 
polyurethane  foam. 

Solar  arxj  artifcial  sources  of  ultraviolet  radiatkm  


Used  as  an  antit>iotk:  since  the  1950s  but  currently  has 
restricted  use  in  the  United  States  because  It  causes 
bkxxJ  dyscrasia. 


Actkxi 


Listed  as  reasonably  antk:ipated  to  be  a 
human  carcinogen. 

Listing  changed  to  known  to  be  human 
carcinogens. 

Listed  as  reasonably  anticipated  to  t>e  a 
human  carcinogen. 

Broad  Spectrum  UV  Radiation  listed  as 
known  to  be  a  human  carcinogen, 

UVA  Radiation.  UVB  Radiation  and  UVC 
Radiation  each  listed  as  reasonat)ly 
antrclpated  to  be  a  human  carcinogen. 

Listed  as  reasonably  antk:ipated  to  be  a 
human  carcinogen. 


•^ 
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Summary  for  Agents,  Substances,  Mixtures  or  Exposure  Circumstances  Being  Added  to  or  Changing  the 
Listing  in  the  Tenth  Edition  of  the  Report  on  Carcinogens— Continued 


Nominations. 


Primary  uses  or  exposures 


Action 


2,3-Dibromo-1-Propanol/CAS#  96-13-9 

Dyes  Metatx>tlzed  to  Dimethoxybenzidine 
Dyes  Metabolized  to  Dimethylbenzidine  .. 
Estrogens,  Steroklal 

Methyleugenol/CAS#  93-15-2  

Nickel  and  Nickel  Compounds 

Styrene7,8-oxkle/CAS#  96-09-3  

Trichloroethylene/CAS#  79-01-6 

Vinyl  Bromide/CAS#  593-60-2  

Vinyl  Fluoride/CAS#  75-02-5 

Wood  Dust  


Used  as  an  intermediate  In  the  preparatk>n  of  flame 
retardants  and  as  an  Intermediate  in  the  manufacture 
of  pesticides  and  pharmaceutk:als. 

Dyes  used  In  leattier,  paper,  plastics,  mbtwr,  and  textile 
industries. 

Dyes  used  in  printing  textiles,  as  biological  stains,  and  in 
color  pfTotography. 

Comprise  a  group  of  structurally  related  hormones  that 
control  sex  and  growth  characteristics  and  are  com- 
monly used  in  hormone  replacement  ttierapy  (HRT)  to 
treat  symptoms  of  menopause  and  in  oral  contracep- 
tives. 

Occurs  naturally  in  oils,  hert>s  and  spices  and  Is  used  in 
its  natural  or  synthetic  forms  as  a  flavoring  agent,  in- 
sect attractant,  anesthetic  and  in  sunscreens. 

Used  in  many  Industrial  and  commercial  applications  in- 
cluding alloys,  catalysts,  batteries,  pigments,  and  ce- 
ramk:s. 


Used  mainly  as  an  intermediate  in  the  production  of  sty- 
rene  glycol  and  its  derivatives,  In  the  production  of  rein- 
forced plastk^,  and  as  a  chemical  intermediate  for  cos- 
metics, surface  coatings,  agricultural  nd  t}iological 
chemk^ls. 

Used  as  an  industrial  solvent  for  vapor  degreasing  and 
cokj  cleaning  of  fat>ricated  metal  parts. 

Used  predominantly  in  polymers  in  the  production  of  fab- 
rics and  fabric  blends  used  In  sleepwear  (mostly  chil- 
dren's) and  home  fumlshlngs,  as  well  as  In  leather, 
fabricated  metal  products  and  in  the  production  of 
pharmaceutk:als  and  fumigants. 

Used  mainly  in  the  production  of  potyvinyl  fluoride  and 
other  fluoropofymers  ttiat  are  widely  used  because  they 
are  resistant  to  weather  and  have  great  strength, 
chemical  inertness,  and  low  penneabillty  to  air  and 
water. 

Created  wtten  machines  or  tools  are  used  to  cut  or  shape 
wood.  High  anrKKints  of  wood  dust  are  produced  in 
sawmills,  dimension  mills,  furniture  making  industries. 
cat)inetnr)aking,  and  carpentry. 


Listed  as  reasonably  anticipated  to  be  a 
human  carcinogen. 

Listed  as  reasonably  antrcipated  to  be 
human  carcinogens. 

Listed  as  reasonably  antk:ipated  to  be 
human  carcinogens. 

Listed  as  known  to  be  human  carcino- 
gens. 


Listed  as  reasonably  anticipated  to  be  a 
human  carcinogen 

Metallk:  Nickel  listed  as  reasonably  an- 
ticipated to  be  a  human  carcinogen, 

Nk:kel  Compounds  listed  as  known  to  be 
human  carcinogens, 

Nk:kel  alloys  not  listed. 

Listed  as  reasonably  anticipated  to  be  a 
human  carcinogen. 


Remains  listed  as  reasonably  antnipated 

to  be  a  human  carcinogen. 
Listed  as  reasonably  anticipated  to  be  a 

human  carcinogen. 


Listed  as  reasonably  antk;ipated  to  be  a 
human  carcinogen. 


Listed  as  a  known  to  be  a  human  car- 
cinogen. 


[FR  Doc.  02-31629  Filed  12-16-02;  8:45  am] 

BILUNQ  COOC  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  NO.FR-4734-N-73] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Customer-Survey  of  Households 
Living  in  Federally  Assisted  Units 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  16, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2528-0170)  and 
should  be  sent  to:  Lauren  Wittenberg. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_  Wittenberg@omb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACTr 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  706-2374.  Thib  is  not  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numbsr  of  hours  needed  to  prepare  the 
information  submission  including 
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nwnber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
niunber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Customer-Survey  of 
Households  Living  in  Federally  Assisted 
Units. 

OMB  Approval  Number:  2528-0170. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
survey  provides  HUD  feedback  to  help 
local  housing  agencies  improve  their 
Section  8  programs.  Additionally,  it 
provides  HUD's  policy,  program,  and 
budget  managers  with  improved 
measures  for  tracking  national  housing 
conditions  over  time. 

No  changes  in  the  Survey  are 
contemplated,  except  for  the  following 
minor  improvements: 


1.  Respondents  who  live  in 
apartments  are  asked:  "How  many 
apartments  in  your  building?" 

They  are  provided  the  following 
response  options:  2-4  4-8  8  or  more. 

The  first  two  options  have  typos  and 
will  be  corrected  to  read:  2-3  4-7  8  or 
more. 

2.  Respondents  are  provided  a 
telephone  hotline  number  to  use  if  they 
have  concerns  or  questions.  One  type  of 
feedback  at  the  hotline  indicated  that 
some  did  not  understand  the  term 
"screening." 

The  question  "The  landlord  does  a 
good  job  screening  tenants"  will  be 
replaced  with  "Most  tenants  here  are 
acceptable  as  neighbors." 

The  two  questions  "If  you  have  been 
in  this  apartment  for  more  than  one 
year,  describe  how  things  have 
changed*   *   'Landlord's  screening  of 
new  tenants?"  and  "If  you  have  been  in 
this  apartment  for  more  than  one  year, 
describe  how  things  have 
changed*   *   'Amount  of  crime  around 
your  homes?"  will  be  eliminated. 


3.  The  following  questions  v«rill  be 
added  to  the  "Neighborhood"  section  of 
the  questionnaire: 

A.  Travel  by  bus  to  grocery  shopping 
and  jobs. 

Response  options: 
Not  a  problem,  some  problem,  big 
problem,  no  bus  service  in  this  town. 

B.  Travel  by  car  to  grocery  shopping 
and  jobs. 

Response  options: 

Not  a  problem,  some  problem,  big 
problem,  no  car. 

Lack  of  transportation  is  known  to  be 
a  barrier  to  deconcentration  of  poverty 
and  employment.  We  do  not  know, 
however,  the  extent  to  which  this 
problem  confronts  households  assisted 
by  the  HVC  program.  The  replacement 
items  are  intended  provide  pertinent 
data. 


Respondents:  Individuals  or 
households. 

Frequency  of  Submission:  Less  than 
annually. 


Number  o( 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden . 


267,000 


0.70 


0.22 


41.385 


Total  Estimated  Burden  Hours: 
41,385. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  December  10,  2002. 
Wayne  Eddins, 

Departmental  Reports  Mar>agemer)t  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-31702  Filed  12-16-02;  8:45  am] 
BMJJNG  COM  4Z10-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Endangered 
Species  Recovery  Permit  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTXM:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Sf)ecies 
Act  (16  U.S.C.  1531  et  seq.).  We,  the 
U.S.  Fish  and  Wildlife  Service,  solicit 


review  and  comment  from  local.  State, 
and  Federal  agencies,  and  the  public  on 
the  following  permit  requests. 

DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
before  January  16,  2003  to  receive  our 
consideration. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue,  Portland,  Oregon 
97232-4181  (fax:  503-231-6243).  Please 
refer  to  the  respective  permit  number  for 
each  application  when  submitting 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  number  for  each 


application  when  requesting  copies  of 
documents. 

SUPPt£MENTARY  INFORMATION: 
Permit  No.  TE-031850 

Applicant:  Gretchen  Cummings.  El 

Cajon.  California. 

The  permittee  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Quino 
checkerspot  butterifly  [Euphydryas 
editha  quino)  in  conjunction  with 
demographic  research  throughout  the 
range  of  the  species  in  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-064644 

Applicant:  Jason  Wolfe.  El  Cajon, 

California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
demographic  research  throughout  the 
range  of  the  species  in  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-064645 

Applicant:  Gregg  Anderson,  San 

Marcos,  California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
demographic  research  throughout  the 
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range  of  the  species  in  California  for  the 
purpose  of  eiihancing  its  survival. 

Permit  No.  TE-064359 

Applicant:  Sophie  Chiang.  Irvine, 
California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
demographic  research  throughout  the 
range  of  the  species  in  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-020548 

Applicant:  U.S.  Geological  Survey, 
Biological  Resources  Division. 
Western  Ecological  Science  Center, 
Vallejo,  California. 

The  permittee  requests  an  amendment 
to  take  (capture,  mark,  and  release)  the 
salt  marsh  harvest  mouse 
[Reithrodontomys  raviventris)  in 
conjunction  with  genetic  research 
throughout  the  southern  range  of  the 
species  in  California,  and  extend  the 
geographic  area  to  throughout  the  range 
of  the  species  in  California  to  take 
(harass  by  survey)  the  California  clapper 
rail  [Railus  longirostris  obsoletus)  in 
conjunction  with  distribution  studies 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-017352 

Applicant:  Commonwealth  of  the 
Northern  Mariana  Islands.  Saipan. 
Mariana  Islands. 

The  permittee  requests  an  amendment 
to  take  (locate  and  monitor  nests)  the 
Nightingale  reed-warbler  [Acrocephalus 
luscinia)  in  conjunction  with  research 
in  the  Northern  Mariana  Islands  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-795934 

Applicant:  Jones  &  Stokes.  Sacramento, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the  Cactus 
ferruginous  pygmy-owl  [Glaucidium 
brasilianum  cactorum)  in  conjunction 
with  demographic  studies  in  Arizona  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  TE-016591 

Applicant:  Wendy  Weber,  Hayward, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture,  and 
release)  the  Sonoma  and  Santa  Barbara 
distinct  population  segments  of  the 
California  tiger  salamander  [Ambystoma 
califomiense)  in  conjunction  with 
demographic  research  in  Sonoma  and 
Santa  Barbara  Counties,  California  for 
the  purpose  of  enhancing  their  survival. 


Permit  No.  TE-064944 

Applicant:  Charles  Patterson,  Lafayette, 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture,  and 
release)  the  Sonoma  distinct  population 
segment  of  the  California  tiger 
salamander  [Ambystoma  califomiense) 
in  conjunction  with  demographic 
research  in  Sonoma  County,  Ccdifomia 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-797665 

Applicant:  Regional  Environmental, 

Inc.,  San  Diego.  California. 

The  permittee  requests  an  amendment 
to  remove/reduce  to  possession  the 
Ambrosia  pumila  (San  Diego  ambrosia) 
in  conjunction  with  research  in 
Riverside  and  San  Diego  Counties. 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-702631 

Applicant:  Regional  Director,  Region  1, 

U.S.  Fish  and  Wildlife  Servifee. 

Portland,  Oregon. 

The  permittee  requests  an  amendment 
to  remove/reduce  to  possession 
Lomatium  cookii  (Cook's  lomatium)  and 
Limnanthes  floccosa  grandiflora  (large- 
flowered  wooly  meadowfoam)  in 
conjunction  with  recovery  efforts 
throughout  the  range  of  each  species  for 
the  purpose  of  enhancing  their 
propagation  and  survival. 

We  solicit  public  review  and 
comment  on  each  of  these  permit 
applications. 

Datad:  December  2,  2002. 
Rowan  Gould, 

Regional  Director,  Region  1,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  02-31641  Filed  12-16-02:  8:45  am) 
BtLUNGCOOE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlife  Service 

Notice  of  Availability  of  ttte  Revised 
Assessment  Plan  for  ttte  Natural 
Resource  Damage  Assessment  at  ttte 
SL  Louis  River/lntsrIalw/Duluth  Tar 
Superfund  Site 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  given  that  the 
document  titled  "Assessment  Plan  for 
the  Natural  Resource  Damage 
Assessment  at  the  St.  Louis  River 
Interlake/Duluth  Tar  Superfund  Site,  9/ 
24/02"  ("The  Plan")  is  available  for 
public  review.  The  U.S.  Departments  of 


the  Interior  (Fish  and  Wildlife  Service, 
Bureau  of  Indian  Affairs)  and  Commerce 
(National  Oceanic  and  Atmospheric 
.  Administration),  The  State  of  Minnesota 
(Minnesota  Department  of  Natural 
Resources,  Minnesota  Pollution  Control 
Agency).  The  Fond  du  Lac  Band  of  Lake 
Superior  Chippewa,  and  The  1854 
Authority  (representing  the  Bois  Forte 
Band  and  Grand  Portage  Band  of  Lake 
Superior  Chippewa)  are  trustees  for 
natural  resources  ("trustees") 
considered  in  this  assessment,  pursuant 
to  subpart  G  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  300.600  and 
300.610.  and  Executive  Order  12580. 

The  trustees  are  following  the 
guidance  of  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  43  CFR  part  11.  and  provided  the 
public  an  opportunity  to  review  a  draft 
Plan  and  submit  comments  (67  FR  132, 
Jul.  10,  2002).  The  trustees  considered 
all  comments  received,  and  revised  the 
draft  Plan.  The  Plan  aimounced  by  this 
Notice  is  considered  to  be  complete  for 
implementation,  as  provided  for  in  43 
CFR  11.32(c). 

Interested  members  of  the  public  are 
invited  to  review  the  Plan.  Copies  of  the 
Plan  can  be  requested  from  the  address 
listed  below. 

DATES:  The  trustees  completed  revisions 
to  the  Plan  on  September  24.  2002. 
ADDRESSES:  Requests  for  copies  ofthe 
Plan  should  be  sent  to:  Marilyn  Danks. 
Trustee  Coordinator,  Mirmesota 
Department  of  Natural  Resources, 
Division  of  Ecological  Services.  500 
Lafayette  Road.  St.  Paul.  MN  55155- 
4025.  You  may  also  submit  requests  for 
copies  of  the  Plan  by  sending  electronic 
mail  (e-mail)  to: 

marilyn.danks@diu:state.mn.us.  See 
SUPPI.EMENTARY  INFORMATION  for 
Information  about  electronic  mailing 
and  access. 

FOR  FURTHER  INFORMATION  CONTACT:  Case 
Management  and  Logistical 
Information:  Dave  Warburton.  (612) 
725-3548  (x203)  Technical  Information: 
Annette  Trowbridge.  (612)  725-3548 
(x202). 

SUPPLEMENTARY  INFORMATION:  The 
trustees  are  undertaking  an  assessment 
of  damages  resulting  from  suspected 
injuries  to  natural  resources  in  and  near 
the  Lower  St.  Louis  River  which  have 
been  exposed  to  hazardous  substances 
released  by  industrial  activity  at  the  St. 
Louis  River/Interlake/Duluth  Tar 
Superfund  Site.  The  trustees  suspect 
this  exposure  has  caused  injury  and 
resultant  damages  to  trustee  resources. 
The  injury  and  resultant  damages  will 
be  assessed  imder  the  Comprehensive 
Environmental  Response, 
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Compensation,  and  Liability  Act,  as 
amended,  and  the  Clean  Water  Act,  as 
amended,  in  order  to  detennine  the 
appropriate  type  and  extent  of  resource 
restoration.  The  Assessment  Plan 
addresses  the  trustees'  overall 
assessment  approach,  and  utilizes  both 
existing  data  as  well  as  additional  data 
to  be  collected  as  described  in  study 
workplans  attached  to  the  Plan.  It  is 
important  to  note  that  the  purpose  of  the 
Plan  is  to  organize  the  approach  for 
determining  and  quantifying  natural 
resource  injuries  and  calculating  the 
damages  associated  with  those  injuries; 
the  Plan  is  not  a  claim  for  damages  for 
injuries  to  all  natural  resources  listed  in 
the  Assessment  Plan.  The  trustees 
provided  the  public  an  opportunity  to 
review  a  draft  Plan  and  submit 
comments  (67  FR  132,  Jul.  10,  2002).  All 
comments  received  by  the  trustees  in 
response  to  the  draft  Plan  were  carefully 
reviewed  and  considered.  As  a  result,  a 
number  of  revisions  were  made  to  the 
draft  Plan.  Revisions  made  to  the  draft 
Plan  in  response  to  public  comments 
include  minor  wording  changes 
clarifying  the  responsible  parties  as 
identified  by  Minnesota  Pollution 
Control  Agency,  decisions  regarding 
implementation  of  the  assessment,  the 
State's  role  under  the  Minnesota 
Environmental  Response, 
Compensation,  and  Liability  Act,  and 
coordination  of  the  assessment  with  the 
Remedial  Investigation/Feasibility 
Study  process.  A  paragraph  was  also 
added  to  clarify  the  availability  of 
quality  assiuance  project  plans  for 
trustee-conducted  studies.  Other 
changes  included  corrected 
capitalization  of  words  and  citations 
and/or  references,  wording  edits, 
additions  of  scientiHc  names  for  fish 
and  wildlife  species,  and  updated 
confirmation  of  exposure  values.  The 
Avian  Exposure  and  Injury  Study 
Workplan  did  not  change.  The  Methods 
section  of  the  Fish  Exposure  and  Injury 
Study  Workplan  was  rearranged  to 
clarify  procedures,  and  to  note  that 
individual  fish  are  being  analyzed  in 
2002,  for  greater  statistical  strength  in 
the  study.  A  "Revisions  to  Draft 
Assessment  Plan"  dociunent,  is 
included  with  the  Plan,  and  provides  a 
listing  of  all  revisions.  These  revisions 
are  not  significant  and  do  not  alter  the 
scope  or  methodologies  proposed  for  the 
assessment.  Therefore,  the  Assessment 
Plan,  with  these  modifications,  is 
considered  to  be  complete  for 
implementation.  All  of  the  comments 
received  on  the  draft  Plan  during  the 
public  review  period,  as  well  as  trustee 
responses  to  those  comments,  will  be 
included  in  the  Report  of  Assessment  to 


be  completed  at  the  conclusion  of  the 
assessment. 

This  Plan  may  be  modified  at  any 
stage  of  the  assessment  as  new 
information  becomes  available.  If 
significant  modifications  are  made  to 
this  Plan,  and  when  other  major 
planning  documents  and/or  reports  that 
are  part  of  the  assessment  process  are 
completed,  the  trustees  will  solicit 
public  comments  on  the  modifications 
or  other  documents  as  provided  in  43 
CFR  part  11.  Any  further  Plan 
modifications  considered  to  be  non- 
significant will  be  made  available  for 
public  review,  but  the  implementation 
of  such  modifications  will  not  be 
delayed  as  a  result  of  the  review.  Plan 
addenda  may  be  prepared  by  the 
trustees  to  provide  public  notice  of 
additional  data  collection  activities. 
Restoration  of  natural  resources  will  be 
proposed  by  the  trustees  following  the 
assessment. 

Electronic  Mail  and  Access 

You  may  request  copies  of  the  Plan, 
and  the  "Revisions  to  Draft  Assessment 
Plan"  document,  by  sending  electronic 
mail  (e-mail)  to: 

marilyn.danks@dnr.state.mn.us.  Do  not 
use  any  special  characters  or  forms  of 
encryption  in  your  e-mail. 

Dated:  November  22.  2002. 
William  F.  Hartwig. 

Regional  Director.  Region  3,  U.S.  Fish  and 
Wildlife  Service. 

|FR  Doc.  02-31638  Filed  12-16-^2;  8:45  am) 
MLLINO  COW  4310-a«-r 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930, 1430-EU;  N-65600] 

Notice  of  Raalty  Action:  CompetRhm 
Sale  of  Public  Land 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Competitive  sale  of  public  land 

in  Humboldt  County,  Nevada. 

SUMMARY:  The  below  listed  public  land 
in  Orovada,  Humboldt  County,  Nevada, 
has  been  examined  and  found  suitable 
for  disposal  pursuant  to  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21.  1976  (90  Stat.  2750,  43  U.S.C.  1713 
and  1719),  and  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25, 
2000  (Pub.  L.  106-248). 
DATES:  For  a  period  of  45  days  bom 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Assistant  Field 
Manager,  Nonrenewable  Resources. 


ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management,  Colin  P.  Christensen, 
Assistant  Field  Manager,  Nonrenewable 
Resources,  5100  E.  Winnemucca  Blvd., 
Winnemucca,  NV  89445. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  parcel  of  land, 
situated  in  Humboldt  County,  Nevada, 
is  being  ofiered  for  sale  as  a  competitive 
sale: 

Mount  Diablo  Meridian,  Nevada 

T.  45  N.,  R.  37  E..  Section  35,  SVaSE'/i 
Containing  80  acres  more  or  less 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 
The  subject  land  shall  be  sold  for  not 
less  than  fair  market  value  as 
determined  by  appraisal.  The  locatable, 
salable,  and  leasable  mineral  rights  will 
be  conveyed  simultaneously  with  the 
surface  estate.  The  Fort  McDermitt  Tribe 
did  not  respond  to  Consultation.  The 
disposal  would  not  generate  any  adverse 
energy  impacts  or  limit  energy 
production  and  distribution  (EO  13212). 

The  above  described  land  is  hereby 
classified  for  disposal  in  accordance 
with  Executive  Order  6910  and  the  Act 
of  June  28, 1934,  as  amended.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  above  described  land  will 
be  segregated  irom  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
and  leasing  under  the  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  issuance  of  a  patent  or  270  days 
ft'om  the  date  of  this  publication, 
whichever  occurs  first.  Upon 
publication  of  this  notice  and  until 
completion  of  the  sale,  the  BLM  is  no 
longer  taking  or  accepting  land  use 
applications  affecting  the  parcel  being 
offered  for  sale. 

This  sale  will  be  by  competitive 
procedures.  Bids  must  not  be  less  than 
the  appraised  fair  market  value.  The 
appraised  fair  market  value  is 
$26,000.00  (twenty-six  thousand  dollars 
and  no  cents).  All  bids  shall  be  sealed. 
Each  sealed  bid  shall  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  Department  of  the 
Interior,  Bureau  of  Land  Management 
for  not  less  than  10  percent  or  more  than 
30  percent  of  the  bid  amount.  Sealed  bid 
envelopes  must  be  marked  on  the  lower 
left  comer  with  the  sale  date  and  the 
number  "N-65600".  At  least  60  days 
prior  to  the  sale,  the  sale  date  and 
appraised  fair  market  value  shall  be 
advertised  for  three  consecutive  weeks 
in  the  Humboldt  Sun  and  Battle 
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Moimtain  Bugle  newspapers.  If  two  or 
more  envelopes  containing  valid  bids  of 
the  same  amount  are  received,  the 
determination  of  which  is  to  be 
considered  the  highest  bid  shall  be  by 
supplemental  bid.  The  designated  high 
bidders  shall  be  allowed  to  submit 
sealed  bids  as  designated  by  the 
Authorized  Officer. 

Federal  law  requires  all  bidders  must 
be  U.S.  citizens  18  years  of  age  or  older, 
a  corporation  subject  to  the  laws  of  any 
State  or  of  the  United  States;  a  State, 
State  instrumentality,  or  political 
subdivision  authorized  to  hold  property; 
or  an  entity,  including  but  not  limited 
to  associations  or  partnerships,  legally 
capable  of  conveying  and  holding 
property  or  interests  therein  under  the 
laws  of  the  State  of  Nevada. 
Certification  or  qualification,  including 
citizenship  or  corporation  or 
partnership,  must  accompany  the  bid 
deposit. 

m  order  to  determine  the  fair  market 
value  of  the  subject  land  through 
appraisal,  certain  assiunptions  have 
been  made  on  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  land  uses.  Through 
publication  of  this  notice,  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local      y 
government. 

Furthermore,  no  warranty  of  any  kind 
shall  be  given  or  implied  by  the  United 
States  as  to  the  potential  uses  of  the 
land  offered  for  sale;  conveyance  of  the 
subject  land  will  not  be  on  a 
contingency  basis.  It  is  the  buyers' 
responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  It  is  also  the  buyers' 
responsibility  to  be  aware  of  existing 
and  potential  uses  for  nearby  properties. 
When  conveyed  out  of  federal 
ownership,  the  lands  will  be  subject  to 
any  applicable  reviews  and  approvals 
by  the  respective  unit  of  local 
government  for  proposed  futiue  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 

The  purchaser/patentee,  by  accepting 
a  patent,  agrees  to  indemnify,  defend, 
hold  harmless  from  any  costs,  damages, 
claims,  causes  of  action,  penalties,  fines, 
liabilities,  and  judgments  of  any  kind  or 
nature  arising  out  of  or  in  coimection 
with  the  use/or  occupancy  of  the 
patented  real  property  which  has 
already  resulted  or  does  hereafter  result 
in:  (1)  Violations  of  federal,  state,  and 
local  laws  and  regulations  that  are  now 
or  may  in  the  future  become  applicable 
to  the  real  property;  (2)  judgments, 
claims  or  demands  of  any  kind  incurred 


by  the  United  States:  (4)  other  releases 
or  threatened  releases  of  solid  or 
hazardous  waste(s)  and/or  hazardous 
substance(s),  as  defined  by  federal  or 
state  environmental  laws;  off,  on,  into  or 
under  land,  property  and  other  interests 
of  the  United  Stated;  (5)  other  activities 
by  which  solids  or  hazardous 
substances  or  wastes,  as  defined  by 
federal  laws  are  generated,  released  or 
stored,  used  or  otherwise  disposed  of  on 
the  patented  real  property,  and  any 
cleanup  response,  remedial  action  or 
other  actions  related  in  any  manner  to 
said  solid  wastes  or  hazardous 
substances  or  wastes;  or  (6)  natiural 
resource  damages  as  defined  by  federal 
and  state  law.  This  covenant  shall  be 
construed  as  running  with  the  patented 
real  property  and  may  be  enforced  by 
the  United  States  in  a  court  of 
competent  jurisdiction. 

The  patent,  when  issued,  will  contain 
the  following  reservation  to  the  United 
States:  A  right-of-way  thereon  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States,  under  the 
Act  of  August  30,  1890  (26  Stat.  391;  43 
U.S.C.  945). 

And  will  be  subject  to: 

1.  Those  rights  for  power  transmission 
line  purposes  which  have  been  granted 
to  Harney  Electric  Cooperative,  Inc.,  by 
Right-of-way  NEV-058382  under  the 
Act  of  October  21, 1976  (43  U.S.C. 
1761). 

2.  County  Road  #316  under  the 
jurisdiction  of  Hiunboldt  County  which 
nms  the  entire  length  of  the  parcel  along 
the  south  edge  of  the  parcel,  being  the 
south  section  line  of  section  35,  T.  45 
N.,  R.  37  E.,  and  having  a  total  width  of 
22  feet. 

3.  Those  rights  for  a  buried  cable 
which  have  been  granted  to  Oregon 
Idaho  Utilities,  Inc.,  dba  Humboldt 
Telephone  Company  by  Right-of-way 
N-60463  under  the  Act  of  October  21. 
1976  (43  U.S.C.  1761). 

The  purchaser,  by  accepting  the  land 
patent,  agrees  to  take  the  property 
subject  to  current  grazing  lease, 
authorized  under  the  Taylor  Grazing 
Act.  43  U.S.C.  315f.  Act  of  June  28. 
1934.  The  two  year  notification  ' 
commenced  on  August  27,  2001.  The 
lease  shall  expire  on  August  26,  2003. 

It  has  been  determined  that  the 
subject  parcel  contains  no  mineral 
value,  llie  parcel  will  be  sold  with  no 
reservation  of  mineral  rights  to  the 
United  States.  Acceptance  of  a  sale  offer 
will  constitute  an  application  for 
conveyance  of  those  mineral  interests. 
The  purchaser  will  be  required  to  pay  a 
$50.00  non-refundable  filing  fee  for 
conveyance  of  said  mineral  interests 
when  remitting  final  payment  for  the 
parcel. 


The  piutihase  price  does  not  include 
the  costs  for  publication  in  the  Federal 
Register.  The  purchaser  will  be  required 
to  reimburse  the  BLM  for  publishing 
costs. 

Protests:  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  conunents  regarding 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision  or  any  other  factor  directly 
related  to  the  suitability  of  the  land  for 
a  competitive  sale.  The  Environmental 
Assessment  NV-020-02-11  (EA)  and 
Decision  Record  are  available  for  review 
at  the  Winnemucca  Field  Office. 
Conunents  should  be  sent  to  Colin  P. 
Christensen,  Assistant  Field  Manager, 
Noiuenewable  Resources,  at  the  address 
listed  below.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  absence  of  any  adverse 
comments,  this  realty  a<:lion  will 
become  the  final  determination  of  the 
Department  of  the  Interior.  The  BLM 
may  accept  or  reject  any  or  all  offers,  or 
withdraw  any  land  or  interest  in  the 
land  from  sale,  if,  in  the  opinion  of  the 
Authorized  Officer,  consummation  of 
the  sale  would  not  be  fully  consistent 
with  the  FLPMA  or  other  applicable 
laws.  The  lands  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

This  notice  in  the  Federal  Register 
allows  the  parcel  to  be  re-offered  for  sale 
until  the  parcel  has  been  sold  at  the 
discretion  of  the  Authorized  Officer.  In 
the  event  the  parcel  is  not  sold,  the 
parcel  shall  be  automatically  opened  for 
entry  without  further  notice  on 
December  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Lynn  Trost,  Realty  Specialist,  Bureau  of 
Land  Management,  at  5100  E. 
Winnemucca  Blvd.,  Winnemucca,  NV 
89445,  or  telephone  (775)  623-1500. 

Dated:  September  26,  2002. 
Terry  A.  Reed. 

Winnemucca  Field  Manager. 

IFR  Doc.  02-31664  Filed  12-16-02;  8:45  am) 

BUUNCCOOe  4310-HC-r 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  information  Collection 
ActivHias:  Propoaad  Collection, 
Commenta  Requeated 

action:  30-Day  notice  of  information 
collection  under  review:  reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 


77290 


Federal  Register /Vol.  67,  No.  242 /Tuesday.  December  17,  2002 /Notices 


has  expired:  application  for  suspension 
of  deportation. 

The  Department  of  Justice  (DOJ), 
Executive  Office  for  Immigration 
Review  (EOIR).  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  The  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
October  4,  2002,  Volume  67,  Number 
193,  Pages  62265-62266,  allowing  for  a 
60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  January  16,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  item 
contained  in  this  notice,  especially 
regarding  the  estimated  public  biu-den 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget  (OMB),  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  colleciton  of 
information  are  encouraged.  Yoiu 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to^respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 


previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Colleciton: 
Application  for  Suspension  of 
Deportation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number  EOIR-40, 
Executive  Office  for  Immigration 
Review,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary:  Individuals  or 
households.  Other:  None. 

Abstract:  This  form  is  used  by  certain 
deportable  aliens  to  apply  for 
suspension  of  deportation  pursuant  to 
former  section  244  of  the  Immigration 
and  Nationality  Act  and  8  CFR  240.56 
(2002). 

{5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,000  responses  per  year  at  5 
hours,  45  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  11,500  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600.  601 
D  Street,  NW.,  Washington,  DC  20530. 

Dated:  December  11.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  02-3'l6«2  Filed  12-16-02;  8:45  ami 

aauNQ  cooc  4410-ao-ii 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJOP>-1368] 

Extension  of  Deadline  for  Applications 
for  Promising  Programs  for  Substance 
Abuse  Prevention  Replication  and 
Evaluation  Initiative 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency,  Justice. 
ACTION:  Notice  of  extension  of  deadline 
for  applications. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  has 
extended  the  deadline  for  applications 
for  the  Promising  Programs  for 
Substance  Abuse  Prevention: 
Replication  and  Evaluation  Initiative 


Solicitation  (published  in  the  Federal 
Register  on  Friday  November  15,  2002, 
at  67  FR  69246). 

DATES:  The  deadline  for  applications 
has  been  extended  frtim  E)ecember  30, 
2002  to  January  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Chiancone,  Program  Manager, 
Research  and  Program  Development 
Division,  Office  of  Juvenile  fustice  and 
Delinquency  Prevention,  202-353-9258 
[This  is  not  a  toll-free  number.]  (E-mail: 
chiancoj@ojp.  usdoj.gov.) 
SUPPt.EMENTARY  INFORMATION:  For  more 
information  about  this  program,  and  for 
information  on  how  to  obtain  and 
submit  an  application,  see  Program 
Aimouncement  for  the  Promising 
Programs  for  Substance  Abuse 
Prevention:  Replication  and  Evaluation 
Initiative,  67  FR  69246,  November  15, 
2002. 

).  Robert  Flores, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
(FR  Doc.  02-31689  Filed  12-16-02:  8:45  am] 
MLUNQ  CODE  4410-1t-« 


NUCLEAR  REGUU^TORY 
COMMISSION 

[Dockat  No.  72-17] 

Notice  of  issuance  of  Amendment  to 
Materials  License  SNM-2509;  Tro)an 
Independent  Spent  Fuel  Storage 
Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  Amendment  3  to  Materials 
License  No.  SNM-2509  held  by 
Portland  General  Electric  Company 
(PGE)  for  the  receipt,  possession, 
storage,  and  transfer  of  spent  fuel  at  the 
Trojan  Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  located  in  Columbia 
County,  Oregon.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

By  application  dated  October  18, 
2002,  PGE  requested  an  amendment  to 
its  ISFSI  license  to  increase  the 
Technical  Specification  for  the  Holtec 
International  Multi  Purpose  Canister 
(MPC)  helium  backfill  upper  pressure 
limit  from  33.3  psig  to  39.3  psig  at  a 
reference  temperature  of  70°F. 

This  amenc^ent  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment.  An  Environmental 
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Assessment  and  Finding  of  No 
Significant  Impact  regarding  this 
amendment  has  been  issued  (67  FR 
75865;  December  10,  2002). 

In  accordance  with  10  CFR 
72.46(b)(2),  a  detenmnation  has  been 
made  that  the  amendment  does  not 
present  a  genuine  is$ue  as  to  whether 
public  health  and  safety  will  be 
significantly  afi^ected.  'Therefore,  the 
publication  of  a  notice  of  proposed 
action  and  an  opportimity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

For  further  details  with  respect  to  this 
amendment,  see  the  application  dated 
October  18,  2002,  which  is  available  for 
public  inspection  at  the  Conmiission's 
Public  Document  Room,  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  MD  or  bom  the  publicly 
available  records  component  of  NRC's 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS)  under 
Accession  No.  ML022970061.  The  NRC 
maintains  ADAMS,  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.htaU.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  email  to  pdf@mr.gov. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission 
Christopher  M.  Regan, 
Project  Manager,  Licensing  Section,  Spent 
Fuel  Project  Office,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  02-31663  Filed  12-16-02;  8:45  am] 

BUJNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLXNNG  THE  MEETING:  Nuclear 
Regidatory  Commission. 

DATES:  Weeks  of  December  16,  23,  30, 
2002,  January  6,  13,  20,  2003. 

PLACE:  Conunissions'  Conference  Room, 
11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  December  16,  2002 
Tuesday,  December  17,  2002 

9:30  a.m.:  Briefing  on  Policy  Options 
and  Recommendations  for  Revising 
the  NRC's  Process  for  Handling 
Discrimination  Issues  (Public 
Meeting)  (Contact:  Ho  Nieh.  301-415- 
1721). 
This  meeting  will  be  webcast  live  at 

the  Web  address  http://www.nrc.gov. 

Wednesday,  December  18,  2002 

9:30  a.m.:  Meeting  with  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
(Public  Meeting)  (Contact:  John 
Larkins,  301-415-7360). 
This  meeting  will  be  webcast  live  at 

the  Web  address  http://www.nrc.gov. 

3  p.m.:  Discussion  of  Security  Issues 
(Closed— Ex.  1). 

Week  of  December  23,  2002 — Tentati^K 

There  are  no  meetings  scheduled  for 
the  Week  of  December  23,  2002. 

Week  of  December  30.  2002 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  30,  2002. 

Week  of  January  6.  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  6,  2003. 

Week  of  January  13.  2003— Tentative 

Tuesday,  January  14,  2003 

10  a.m.:  Briefing  on  Status  of  NRR 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Darrell 
Roberts,  301-415-1669). 
This  meeting  will  be  webcast  live  at 

the  Web  address  http://www.nrc.gov. 

Week  of  January  20,  2003 — Tentative 
Thursday,  January  23,  2003 

2  p.m.:  Briefing  on  Status  of  NMSS 
Programs,  Performance,  and  Plans — 
Materials  Safety  (Pubic  Meeting) 
This  meeting  will  be  webcast  live  at 

the  Web  address  http://www.nrc.gov 

Note:  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meeting:,  call 
(recording) — (301)  415-1292.  Contact  person 
for  more  information:  R.  Michelle  SchroU 
(301)  415-1662. 

***** 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule.html. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers,  if  you  no 
longer  wish  to  receive  it,  ow  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  '301-415-1969). 


In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Conunission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  December  12,  2002. 
R.  Michelle  Schroll, 

Acting  Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  02-31868  Filed  12-13-02;  2:14  am] 

BftJJNG  CODE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Coliection:  Rl  38-107 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  RI  38-107, 
Verification  of  Who  is  Getting 
Payments,  is  used  to  verify  that  the 
entitled  person  is  indeed  receiving  the 
monies  payable.  Failiue  to  collect  this 
information  would  cause  OPM  to  pay 
monies  absent  the  assurance  of  the 
correct  payee. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

We  estimate  25,400  RI  38-107  forms 
are  completed  annually.  Each  form  takes 
forms  takes  approximately  10  minutes 
to  complete.  The  annual  estimated 
burden  is  4,234  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  e-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  18,  2003. 


Federal  Register/Vol.  67,  No.  242/Tuesday,  December  17,  2002/Notices 


77293 


77292 


Federal  Register / Vol.  67.  No.  242 /Tuesday,  December  17,  2002 /Notices 


ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349,  Washington,  DC 
20415-3540. 

FOR  INFORMATION  REGARDING 
AOMtNSTRATIVE  COORDtNATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202) 606-0623. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

IFR  Doc.  02-31642  Filed  12-16-02;  8:45  am) 

BHJJNO  COOe  632S-M-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Infomurtlon 
Collection:  SF  2817 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  will  submit  to  the 
OfBce  of  Management  and  Budget 
(OMB)  a  request  for  review  of  an 
information  collection.  SF  2817,  Life 
Insurance  Election,  is  used  by 
employees  and  assignees  (those  who 
have  acquired  ownership  and  control  of 
an  employee's  or  annuitant's  coverage 
through  the  enroUee's  assignment  of  life 
insurance).  The  form  is  used  as  the 
official  agency  record  of  the  individual's 
coverage  and  enrollment  status  under 
the  Federal  Employees'  Group  Life 
Insurance  (FEGLI)  program,  and  as 
acknowledgment  and  authorization  by 
the  individual  for  collection  from  him 
or  her  of  the  enroUee  share  of  the 
premium  contributions. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  (Dffice  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 


Approximately  100  forms  are 
completed  annually  by  assignees.  Each 
form  takes  approximately  15  minutes  to 
complete.  The  annual  estimated  burden 
is  25  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  e-mail 
to  mbtoomey®opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to:  Christopher  N.  Meuchner.  Insurance 
Policy  and  Information  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3425,  Washington, 
DC  20415-3660. 
FOR  INFORMATION  REGARDING 
AOMIMSTRATIVE  COORDtNATION  CONTACT: 
Cyrus  S.  Benson.  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  |ames,     . 

Director. 

(FR  Doc.  02-31643  Filed  12-16-02;  8:45  am] 

BILLING  CODE  632S-60-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reciearance  of 
a  Revised  information  Collection:  Rl 
98-7 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reciearance  of  a 
revised  information  collection.  RI  98-7, 
We  Need  Important  Information  About 
Your  Eligibility  for  Social  Security 
Disability  Benefits,  is  used  by  OPM  to 
verify  receipt  of  Social  Security 
Administration  (SSA)  disability 
benefits,  to  lessen  or  avoid  overpayment 
to  Federal  Employees  Retirement 
System  (FERS)  disability  retirees.1t 
notifies  the  annuitant  of  the 
responsibility  to  notify  OPM  if  SSA 
benefits  begin  and  the  overpayment  that 
will  occur  with  the  receipt  of  both 
benefits. 

Approximately  3,000  RI  98-7  forms 
will  be  completed  annually.  We 


estimate  it  takes  approximately  5 
minutes  to  complete  the  form.  The 
annual  burden  is  250  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  Email  to 
mbtoomey@opm.gov.  Please  include 
yoiu  maiUng  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  January 
16,  2003. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lawrence  P.  Holman,  Acting  Chief, 
FERS  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3313,  Washington,  DC 
20415-3520;  and 
Stuart  Shapiro,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235. 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  Benson,  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202) 606-0623. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

IFR  Doc.  02-31644  Filed  12-16-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FN*  No.  500-1] 

In  the  Matter  of  e-Smart  Technologies, 
Inc.;  Order  of  Suspension  of  Trailing 

December  12,  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
based  on  information  provided  by  the 
staff,  that  there  is  a  lack  of  adequate  and 
accurate  information  concerning  the 
management,  business  practices  and 
results  of  operations  of  e-Smart 
Technologies,  Inc.  ("e-Smart").  The 
securities  of  e-Smart  Technologies,  Inc. 
are  quoted  on  the  Pink  Sheets  under  the 
symbol  ESMT.  Information  has  been 
provided  to  the  Commission  raising 
concerns  as  to  the  adequacy  and 
accuracy  of  e-Smart's  publicly 
disseminated  information  concerning, 
among  other  things,  e-Smart's  results  of 
operations,  contractual  relationships, 
ownership  of  technology  assets,  and 
projected  revenues  and  profits. 

The  Commission  is  of^the  opinion  that 
the  public  interest  and  the  protection  of 
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investors  require  a  suspension  of  trading 
in  the  securities  of  e-Smart. 

Therefore,  it  is  ordered  that,  pursuant 
to  section  12(k)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 
trading  in  the  securities  of  e-Smart  is 
suspended  for  the  period  from  9:30  a.m. 
e.s.t.  December  13,  2002,  through  11:59 
p.m.  e.s.t.,  on  December  27,  2002. 

By  the  Ck)mmission. 
J.  Lynn  Taylor, 
Assistant  Secretary. 

(FR  Doc.  02-31842  Filed  12-13-02;  2:38  pm) 
BILUNG  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46983;  File  No.  SR-Amex- 
2002-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  Relating  to  Member 
Notifications  Required  in  Connection 
With  Offerings  and  Distributions  of 
Amex-Usted  Securities 

December  11,2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
18,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  proposed  new 
Amex  Rules  193(f)  and  570A  that  would 
require  notification  to  Amex  by 
members  and  member  organizations  in 
connection  with  offerings  and 
distributions  of  Amex-listed  securities. 
The  text  of  the  proposed  rule  change  is 
as  follows;  new  text  is  imderlined: 

Affiliated  Persons  of  Specialists 

Rule  193.  (a)  through  (e):  No  change. 

(f)(i)  An  approved  person  associated 
with  a  specialist  member  organization 
("Affiliated  Specialist")  that  is  entitled 
to  an  exemption  from  certain  Exchange 


'  15  U.S.C.  78s(bMl). 
»17CFR240.19l>-4. 


rules  pursuant  to  Exchange  Rule  193 
shall  notify  the  Exchange  of  its 
participation  in  any  distribution  or 
tender  or  exchange  offer  of  any  security 
covered  by  paragraph  (f)(ii)  of  this  rule, 
in  such  form  and  within  such  time 
frame  as  may  be  prescribed  by  the 
Exchange  and  shall  provide  the 
information  required  below: 

1 .  name  of  security 

2.  symbol 

3.  type  of  security 

4.  symbol  of  reference  security  or 
securities  (if  different  from  security 
being  distributed) 

5.  description  of  distribution  or  tender 
or  exchange  offer 

6.  distribution  price  or  terms  of  tender 
or  exchange  offer 

7.  date  of  pricing 

8.  time  of  pricing 

9.  pricingbasis  (e.g.,  Amex  or 
consolidated  close) 

10.  beginning  and  ending  dates  of  the 
restricted  period  under  Regulation  M  (if 
applicable)  or,  for  a  tender  or  exchange 
offer,  the  date  the  offer  is  publicly 
aimounced  and  its  expiration  date 

1 1 .  firm  submitting  notification 

12.  name  and  title  of  individual 
submitting  notification 

13.  telephone  number 

14.  such  other  information  as  the 
Exchange  may  from  time  to  time 
require. 

(ii)  The  notification  requirements  of 
this  rule  are  applicable  to  any  security 
in  which  the  Affiliated  specialist  is 
registered  where  such  security  is  either: 

1.  the  subject  of  a  tender  or  exchange 
off6r  (or  any  other  security  which  is 
immediately  convertible  into  or 
exchangeable  for  such  security)  for 
purposes  of  Rule  14e-5  under  the 
Securities  Exchange  Act  of  1934;  or 

2.  a  covered  security  as  defined  in 
Rule  100  of  Regulation  M. 

*  *  *  Commenatry 
No  change. 

Notification  Requirements  for  Offerings 
of  Listed  Securities 

Rule  570A.  (a)  A  member  or  member 
organization  which  acts  as  the  lead 
underwriter  of  any  offering  in  a  listed 
security  shall  notify  the  Exchange  of 
such  offering  in  such  form  and  within 
such  time  frame  as  may  be  prescribed 
by  the  Exchange  and  shall  provide  the 
information  required  below: 

1.  name  of  security 

2.  symbol 

3.  type  of  security 

4.  number  of  shares  offered 

5.  offering  price 

6.  date  of  pricing 

7.  time  of  pricing 

8.  pricingoasis  (e.g.,  Amexor 
Consolidated  close) 


9.  beginning  and  ending  dates  of  the 
restricted  period  under  Regulation  M  (if 
applicable) 

10.  syndicate  members 

1 1 .  firm  submitting  notification 

12.  name  of  individual  submitting 
notification 

13.  telephone  number 

14.  such  other  information  as  the 
Exchange  may  from  time  to  time 
require. 

(ii)  The  notification  requirements  of 
this  rule  are  applicable  to  any  security 
in  which  the  Affiliated  Specialist  is 
registered  where  such  security  is  either: 

1.  the  subject  of  a  tender  or  exchange 
offer  (or  any  other  security  which  is 
immediately  convertible  into  or 
exchangeable  for  such  security)  for 
purposes  of  Rule  14e-5  under  the 
Securities  Exchange  Act  of  1934;  or 

2.  a  covered  security  as  defined  in 
Rule  100  of  Regulation  M. 

*   *  *  Commentary  » 

No  change. 

Notification  Requirements  for  Offerings 
of  Listed  Securities 

Rule  570A.  (a)  A  member  or  member 
organization  which  acts  as  the  lead 
underwriter  of  any  offering  in  a  listed 
security  shall  notify  the  Exchange  of 
such  offering  in  such  form  and  within 
such  time  frame  as  may  be  prescribed 
by  the  Exchange  and  shall  provide  the 
information  required  below: 

1.  name  of  security 

2.  symbol 

3.  type  of  security 

4.  number  of  share  offered 

5.  offering  price 

6.  date  of  pricing 

7.  time  of  pricing 

8.  pricing  basis  (e.g.,  Amex  or 
Consolidated  close) 

9.  beginning  and  ending  dates  of  the 
restricted  period  under  Regulation  M  (if 
applicable) 

10.  syndicate  members 

1 1 .  firm  submitting  notification 

12.  name  of  individual  submitting 
notification 

13.  telephone  number 

14.  such  other  information  as  the 
Exchange  may  from  time  to  time 
require. 

(b)  Any  Exchange  member  or  member 
organization  effecting  a  syndicate 
covering  transaction  or  imposing  a    - 
penalty  bid  or  placing  or  transmitting  a 
stabilizing  bid  in  a  listed  security  shall 
provide  prior  notice  of  such  to  the 
Exchange  in  such  format  and  within 
such  timeframe  as  the  Exchange  may 
from  time  to  time  require. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Amex  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  new 
paragraph  (f)  to  Amex  Rule  193 
(Affiliated  Persons  of  Specialists)  and 
new  Amex  Rule  570A  to  require 
notification  by  Amex  members  and 
member  organizations  when  they  are 
participating  in  an  offering  of  Amex- 
listed  seciu-ities.  The  proposed  rules, 
which  are  substantially  similar  to  New 
York  Stock  Exchange  ("NfYSE")  Rules 
460.30  and  392,  respectively,  are 
intended  to  codify  the  disclosure  and 
notification  requirements  included  in 
Regulation  M  imder  the  Act.  Amex  has 
stated  that  it  has  previously  issued 
hiformation  Circulars  (97-0262.  97- 
0570,  and  01-0295)  that  set  forth 
member  obligations  and  provided  the 
formats  for  reporting  to  Amex 
information  relating  to  stabilizing 
transactions,  covering  transactions, 
penalty  bids,  and  distributions. 

Amex  Rule  193(f)  would  require 
notification  to  the  Exchange  whenever 
an  approved  person  associated  with  a 
specialist  member  organization  that  has 
a  functional  separation  approved 
pursuant  to  Amex  Rule  193  participates 
in  a  distribution  or  tender  offer  of  a 
specialist's  specialty  security,  as 
covered  by  Amex  Rule  193(f)(ii).  The 
required  information  is  similar  to  that 
required  under  proposed  Amex  Rule 
570A. 

Amex  Rule  570A  (Notification 
Requirements  for  Offerings  of  Listed 
Securities)  would  require  notification  to 
the  Exchange  whenever  a  member  or 
member  organization  acts  as  a  lead 
underwriter  of  any  offering  of  an  Amex- 
listed  security.  Such  notification  would 
enable  the  Exchange  to  monitor  trading 
in  the  security  or  any  related  security 
traded  on  the  Exchange  for  possible 
price  manipulation.  The  data  required 
to  be  transmitted  to  the  Exchange  would 
include  the  name  and  type  of  the 


security,  symbol,  number  of  shares 
offered,  offering  price,  date,  time  and 
basis  of  pricing,  applicable  restricted 
period,  and  syndicate  members,  as  well 
as  the  firm,  name,  and  telephone 
number  of  the  individual  submitting  the 
notification. 

2.  Statutory  Basis 

Amex  believes  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  ^  in  general,  and  furthers  the 
objectives  of  Sections  6(b)(5)*  in 
particular,  in  that  it  is  designed  to 
prevent  haudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Amex  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  connection  with  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  Mrith  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2  002-95  and  should  be 
submitted  by  January  7,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,^  which  requires  that 
an  exchange  have  rules  that  €U« 
designed,  among  other  things,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general  to  protect  investors  and  the 
public  interest. 

As  previously  noted,  the  rules 
proposed  by  Amex  are  nearly  identical 
to  two  rules  of  the  New  York  Stock 
Exchange.^  Given  that  the  Commission 
has  previously  found  the  NYSE  rules  to 
be  consistent  with  the  Act,^  the 
Commission  finds  good  cause  for 
approving  the  Amex  proposal  pursuant 
to  Section  19(b)(2)  of  the  Act  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (SR-Amex-2002- 
95)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-31655  Filed  12-16-02;  8:45  am) 

BILUNG  CODE  Mlfr-OI-P 


'  15  U.S.C.  78f(b). 
*  15  U.S.C  78f(bK5). 


»15  U.S.C.  78flb)(5). 

•Proposed  Amex  Rule  193(f)  imitates  NYSE  Rule 
460.30:  proposed  Amex  Rule  570A  imitates  NYSE 
Rule  392. 

'  See  Securities  Exchange  Act  Release  No.  38478 
(April  4.  1997).  62  PR  17899  (April  11.  1997) 
(approving  NYSE  Rules  460.30  and  392).  See  also 
Securities  Exchange  Act  Release  No.  38873  (July  24. 
1997).  62  FR  41118  duly  31.  1997)  (amending  NYSE 
Rule  392  to  require  notification  by  NYSE  member 
organizations  of  any  stabilizing  bid  made  in 
connection  with  an  offering  of  a  NYSE-listed 
security).  Proposed  Amex  Rule  193(f)  incorporates 
the  NYSE  amendment. 

•15U.S.C.  78s(b)(2). 

•17  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46981 ;  File  No.  SR-CBOE- 
2001-59] 

SeH-Regulatory  Organizations;  Order 
Granting  Approval  to  the  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  2  and  3  to  the 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc. 
Amending  CBOE  Disciplinary  Rules 
17.4, 17.9  and  17.10 

December  11,  2002. 
I.  Introduction 

On  December  6,  2001,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-^ 
thereunder,  2  a  proposed  rule  change  to 
amend  provisions  of  its  disciplinary 
rules.  On  December  17,  2001,  the 
Exchange' filed  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  proposed 
rule  change  and  Amendment  No.  1  were 
published  for  comment  in  the  Federal 
Register  on  January  3,  2002."  The 
Commission  received  no  comments  on 
the  proposal  and  Amendment  No.  1.  On 
May  13,  2002,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.''  On  October  9,  2002,  the 
Exchange  filed  Amendment  No.  3  to  the 
proposed  rule  change.'^  The  Commission 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  letter  from  Christopher  R.  Hill,  Attorney  11, 
Office  of  Enforcement,  Legal  Division.  CBOE,  to 
Sapna  C.  Patel,  Attorney,  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
December  13.  2(X)1  ("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  45191 
(December  26,  2001),  67  FR  378. 

*  See  letter  from  Nancy  Nielsen,  Director  of 
Arbitration  and  Assistant  Secretary,  CBOE,  to 
Nancy  Sanow,  Assistant  Director,  EKvision, 

-  Commission,  dated  May  10,  2002  ("Amendment 
No.  2").  In  Amendment  No.  2.  the  CBOE  deleted 
proposed  CBOE  Rule  17.15,  which  would  have 
governed  ex  parie  communications  with  any 
member  of  the  CBOE  Board  of  Directors  ("Board"), 
and  amended  CBOE  Rule  17.4  to  incorporate  the 
Board  into  the  proliibition  against  ex  parte 
communications  with  the  Exchange's  Business 
Conduct  Committee  ("BCC").  In  addition. 
Amendment  No.  2  proposes  to  add  Interpretations 
.    .02  and  .03  to  CBOE  Rule  1 7.4. 

*  See  letter  from  Christopher  R.  Hill,  Attorney  II, 
Office  of  Enforcement,  Legal  Division.  CBOE,  to 
Nancy  Sanow,  Assistant  Director,  Division, 
Commission,  dated  October  8,  2002  ("Amendment 
No.  3").  In  Amendment  No.  3,  the  CBOE  proposed 
to  clarify  in  Interpretation  .03  that  a  person  refusing 
an  ex  parte  communication  must  notify  Exchange 
regulatory  staff  about  such  ex  parte  communication 
and  how  he  or  she  responded  to  it,  and  that  the 
Exchange  regulatory  staff  must  memorialize  such 


is  approving  the  proposed  rule  change 
and  Amendment  No.  1,  and  is 
publishing  notice  of,  and  granting 
accelerated  approval  to.  Amendment 
Nos.  2  and  3  to  the  proposed  rule 
change. 

Below  is  the  text  of  the  proposed  rule 
change,  as  amended.  Proposed  new 
language  is  italicized,  and  proposed 
dele^ons  are  in  brackets. 


Chicago  Board  Options  Exchange, 
Incorporated  Rules 

Chapter  XVII — Discipline 

Rule  17.4.  Charges 

(a)  No  Change. 

(b)  No  Change. 

(c)  No  Change. 

(d)  No  member  or  person  associated 
with  a  member  shall  make  or  knowingly 
cause  to  be  made  an  ex  parte 
communication  with  any  member  of  the 
Business  Conduct  Committee  or  Board 
concerning  the  merits  of  any  matter 
pending  imder  Chapter  XVII  of  the 
Rules.  No  member  of  the  Business 
Conduct  Committee  or  Board  shall  make 
or  knowingly  cause  to  be  made  an  ex 
parte  commiuiication  with  any  member 
or  any  person  associated  with  a  member 
concerning  the  merits  of  any  matter 
pending  imder  Chapter  XVII  of  the 
Rules. 

*  «        *        *      ^  * 

*  *  *  Interpretations  and  Policies 

.01     No  Change. 

.02    No  violation  of  Rule  1 7.4(d)  shall 
be  deemed  to  occur  if  the  ex  parte 
communication  deals  solely  with 
procedural  matters  rather  than  the 
merits  of  the  investigation  or 
proceeding. 

.03    No  person  shall  be  deemed  to 
violate  Rule  17.4(d)  if  the  person  refuses 
an  attempted  communication 
concerning  the  merits  of  an 
investigation  or  proceeding  as  soon  as  it 
becomes  apparent  that  the 
communication  concerns  the  merits.  In 
order  for  this  Interpretation  .03  to  apply, 
the  person  refusing  the  attempted 
communication  must  promptly  notify 
Exchange  regulatory  staff  about  the 
attempted  communication  and  how  the 
person  responded  to  it.  Exchange 
regulatory  staff  shall  memorialize  this 


information  of  the  attempted  communication  in  the 
regulatory  record  of  the  investigation  or 
disciplinary  proceeding.  In  addition,  the  CBOE 
provided  the  following  examples  of  what  it  would 
consider  "solely  procedural  matters"  for  purposes 
of  proposed  Interpretation  .02:  "the  time,  place,  or 
manner  of  events  in  the  disciplinary  process,  or  the 
procedural  requirements  set  forth  in  the  Exchange's 
rules  as  they  apply  to  the  disciplinary  - 
proceedings." 


information  in  the  regulatory  record  of 
the  investigation  or  disciplinary  hearing. 

*  *        *        *        * 

Rule  17.9.  Decision 

Following  a  hearing  conducted 
pursuant  to  Rule  1 7.6  of  this  Chapter, 
the  Panel  shall  issue  a  decision  in 
writing,  based  solely  on  the  record, 
determining  whether  the  Respondent 
has  committed  a  violation  and  imposing 
the  sanction,  if  any,  therefor.  Where  the 
Panel  is  not  composed  of  at  least  a 
majority  of  the  members  of  the  Business 
Conduct  Committee,  its  determination 
shall  be  automatically  reviewed  by  a 
majority  of  the  Committee,  which  may 
affirm,  reverse  or  modiiy  in  whole  or  in 
part  or  may  remand  the  matter  for 
additional  findings  or  supplemental 
proceedings.  Such  modification  may 
include  an  increase  or  decrease  of  the 
sanction.  The  decision  shall  include  a 
statement  of  findings  and  conclusions, 
with  the  reasons  therefor,  upon  all 
material  issues  presented  on  the  record. 
Where  a  sanction  is  imposed,  the 
decision  shall  include  a  statement 
specifying  the  acts  or  practices  in  which 
the  Respondent  has  been  found  to  have 
engaged  and  setting  forth  the  specific 
provisions  of  the  Securities  Exchange 
Act  of  1934,  as  amended,  rules  and 
regulations  promulgated  thereunder, 
constitutional  provisions,  by-laws, 
rules,  interpretations  or  resolutions  of 
the  Exchange  of  which  the  acts  are 
deemed  to  be  in  violation.  The 
Respondent  and  the  Office  of 
Enforcement  shall  be  promptly  sent  a 
copy  of  the  decision.  After  Board  review 
pursuant  to  Rule  17.10,  or  the  time  for 
such  review  has  expired,  the  decision 
will  be  considered  final,  and  the 
Exchange  shall  publish  a  summary  of 
the  decision  in  the  Exchange  Bulletin. 

•  •        *        *        • 

Rule  17.10.  Review 

(a) 

(1)  Petition.  Both  t{T]he  Respondent 
and  the  Office  of  Enforcement  shall 
have  15  days  after  service  of  notice  of 
any  [a]  decision  made  pursuant  to  Rule 
17.9  of  this  Chapter  to  petition  for 
review  of  the  decision  by  filing  a  copy 
of  the  petition  with  the  Secretary  of  the 
Exchange  ("Secretary")  and  with  all 
other  parties  to  the  hearing  [the 
Exchange's  Office  of  Enforcement).  Such 
petition  shall  be  in  writing  and  shall 
specify  the  findings  and  conclusions  to 
which  exceptions  are  taken  together 
with  reasons  for  such  exceptions.  Any 
objections  to  a  decision  not  specified  by 
written  exception  shall  be  considered  to 
have  been  abandoned. 
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(2)  Written  Submissions.  Within  15 
days  after  a  [Respondent's]  petition  for 
review  has  been  filed  with  the  Secretary 
of  the  Exchange  pursuant  to  paragraph 
(a)(l)^f  this  Rule,  the  other  parties  to 
the  hearing  (Exchange  staff]  may  each 
submit  to  die  Secretary  a  written 
response  to  the  petition.  A  copy  of  the 
response  must  be  served  upon  the 
petitioner  (Respondent].  The  petitioner 
(A  Respondent]  has  15  days  from  the 
service  of  the  response  to  file  a  reply 
with  the  Secretary  and  the  other  parties 
to  the  hearing  [Office  of  Enforcement]. 

(b)  Conduct  of  Review.  The  review 
shall  be  conducted  by  the  Board  or  a 
committee  of  the  Board  composed  of  at 
least  three  Directors  whose  decision 
must  be  ratified  by  the  Board.  Any 
Director  who  participated  in  a  matter 
before  the  Business  Conduct  or  other 
Committee  may  not  participate  in  any 
review  of  that  matter  by  the  Board. 
Unless  the  Board  shall  decide  to  open 
the  record  for  the  introduction  of 
evidence  or  to  hear  argument,  such 
review  shall  be  based  solely  upon  the 
record  and  the  written  exceptions  filed 
by  the  parties.  New  issues  may  be  raised 
by  the  Board;  the  parties  to  the  hearing 
[Respondents]  shall  be  given  notice  of 
and  an  opportunity  to  address  any  such 
new  issues.  The  Board  may  affirm, 
reverse  or  modify,  in  whole  or  in  part, 
the  decision  of  the  Business  Conduct 
Committee.  Such  modification  may 
include  an  increase  or  decrease  of  the 
sanction.  The  decision  of  the  Board 
shall  be  in  writing,  shall  be  promptly 
served  on  the  Respondent  and  the 
Office  of  Enforcement,  and  shall  be 
final. 

(c)  Review  on  Motion  of  Board.  The 
Board  may  on  its  own  initiative  order 
review  of  a  decision  made  pursuant  to 
Rule  17.7  or  17.9  of  this  Chapter  within 
30  days  after  notice  of  the  decision  has 
been  served  on  the  Respondent  and  the 
Office  of  Enforcement.  Such  review 
shall  be  conducted  in  accordance  with 
the  procedure  set  forth  in  paragraph  (b) 
of  this  Rule. 

(d)  No  change. 
•        *        •        •        • 

n.  Description  of  the  Proposal 

A.  Ex  Parte  Communications  with 
Exchange  Board  Members  Prohibited 

Exchange  Rule  17.4(d)  prohibits 
members  or  persons  associated  with 
members  from  making  or  causing  ex 
parte  communications  with  any  member 
of  the  BBC  concerning  the  merits  of  any 
matter  pending  under  the  disciplinary 
rules  of  the  Exchange.  This  prohibition 
is  to  eliminate  the  potential  that  such 
communications  might  somehow 
influence  the  outcome  of  an 


investigation  or  enforcement  matter. 
The  proposed  rule  change  would  amend 
Exchange  Rule  17.4(d)  to  also  forbid  ex 
parte  commimications  with  members  of 
the  Board.  The  Exchange  represents  that 
such  communications  are  already 
prohibited  by  some  of  the  other  self- 
regulatory  organizations  ("SROs").' 

The  proposed  rule  change  would  also 
add  two  new  Interpretations  to  clarify 
the  application  of  the  amended 
Exchange  Rule  17.4(d).  Proposed 
Interpretation  .02  addresses  the  current 
language  of  Exchange  Rule  17.4(d), 
which  permits  ex  parte  commuiucations 
that  do  not  "concern  the  merits." 
Proposed  Interpretation  .02 
distinguishes  permissible  ex  parte 
commiuiications  bom  those 
"concerning  the  merits"  by  specifying 
that  the  only  permissible  ex  parte 
communications  are  those  that  deal 
"solely"  with  procedural  matters.  The 
Exchange  considers  examples  of  "solely 
procedural  matters"  to  include  the 
following:  "the  time,  place,  or  manner 
of  events  in  the  disciplinary  process,  or 
the  procedural  requirements  set  forth  in 
the  Exchange's  rules  as  they  apply  to  the 
disciplinary  proceedings."" 

Proposed  Interpretation  .03  is 
intended  to  provide  workable  guidelines 
for  Board  and  BCC  members, 
particularly  those  who  work  on  the 
Exchange  trading  floor.  In  such 
positions,  these  Board  and  BCC 
members  are  subject  to  the  possibility 
that  a  member  or  associated  person 
involved  in  an  investigation  or 
disciplinary  proceeding  may  approach 
them  and  launch  into  a  conversation  or 
other  communication  concerning  the 
merits  of  their  disciplinary  case  before 
the  Board  or  BCC  member  can  stop 
them.  The  Exchange  believes  it  would 
be  unfair  in  such  circumstances  to 
subject  the  Board  or  BCC  member  to 
disciplinary  action  for  violation  of 
Exchange  Rule  17.4(d)  if  the  violation  of 
the  Rule  is  caused  by  the  unpredictable 
and  uncontrollable  actions  of  a  third 
party.  At  the  same  time,  the  Exchange 
believes  that  Board  or  BCC  members  in 
such  circumstances  remain  responsible 
for  adhering  to  Exchange  Rule  17.4(d) 
and  encouraging  members  and 


associated  persons  to  do  likewise.  To 
balance  these  concerns,  proposed 
Interpretation  .03  clarifies  that,  in  such 
circumstances,  Board  or  BCC  members 
will  not  be  deemed  to  have  violated 
Exchange  Rule  17.4(d)  so  long  as  they 
"refuse  the  communication"  [e.g..  stop 
the  conversation,  stop  reading  the  e- 
mail  or  letter,  etc.)  as  soon  as  it  becomes 
apparent  that  the  communication 
concerns  the  merits  of  the  case.  In 
addition,  the  Exchange  proposes  to 
require  that  a  person  refusing  an  ex 
parte  communication  notify  Exchange 
regulatory  staff  about  such  ex  parte 
conununication  and  how  he  or  she 
responded  to  it,  and  also  requires  that 
the  Exchange  regulatory  staff 
memorialize  such  information  of  the 
attempted  communication  in  the 
regidatory  record  of  the  investigation  or 
disciplinary  proceeding.*  The  Exchange 
represents  thiat  copies  of  the  attempted 
commimication  will  be  given  to  all  of 
the  parties  involved  in  Ae  proceeding.'" 

B.  Exchange  Office  of  Enforcement's 
Rig^t  To  Appeal 

Exchange  Rule  1 7.10(a)  permits  a 
respondent  in  a  disciplinary  matter  to 
appeal  a  decision  of  the  BCC  to  the 
Board,  but  does  not  grant  the  Exchange's 
Office  of  Enforcement  ("OOE")  a  similar 
right  of  appeal.  The  proposed  rule 
change  would  permit  the  Exchange's 
OOE  to  appeal  factual  findings  that  the 
OOE  thinlu  may  have  been  in  error,  as 
well  as  to  appeal  disciplinary  sanctions 
that  the  OOE  deems  insufficient.  The 
Exchange  represents  that  such  appeals 
are  already  authorized  at  other  SROs." 
Therefore,  the  Exchange  proposes  to 
amend  Exchange  Rules  17.9  and  17.10 
to  give  the  OOE  and  the  Respondent 
equivalent  rights  in  the  appellate 
process. 

in.  Discussion 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change,  as 
amended,  and  finds  that  it  is  consistent 
with  the  Act  and  the  rules  and 
regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  section  6(b)  of  the 
Act. '2  Specifically,  the  Commission 


'  See  American  Stock  Exchange  LLC  Exchange 
Disciplinary  Proceedings  Rule  11(a):  National 
Association  of  Securities  Dealers.  Inc.  ("NASD") 
Rule  9143(a):  and  Pacific  Exchange.  Inc.  Rule 
10.3(a). 

"  See  Amendment  No.  3.  supra  note  6.  The 
Exchange  represents  that  by  "manner  of  events  in 
a  disciplinary  process."  it  means  the  sequence  of 
events  in  the  disciplinary  process.  Telephone 
conversation  between  Christopher  R.  Hill,  Attorney 
U.  Office  of  Enforcement.  Legal  Division.  CBOE.  and 
Kathy  A.  England.  Assistant  Director,  and  Sapna  C. 
Patel.  Attorney,  Division,  Commission,  on 
December  S,  2002. 


»  See  Amendment  No.  3,  supra  note  6. 

"•Telephone  conversation  between  Christopher 
R.  Hill,  Attorney  11,  Office  of  Enforcement.  Legal 
Division.  CBOE,  and  Kathy  A.  England.  Assistant 
Director,  and  Sapna  C.  Patel,  Attorney.  Division, 
Commission,  on  December  5,  2002. 

"See New  York  Stock  Exchange.  Inc.  Rule 476(f); 
NASD  Rule  9311:  and  Securities  Exchange  Act 
Release  No.  43S54  (November  14,  2001),  65  F°R 
69975  (November  21,  2001)  (File  No.  SR-Amex-00- 
22). 

"  15  U.S.C.  78f(b).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
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finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  section 
6(b)(5)  of  the  Act "  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  Conunission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  sections  6(b)(1)  and 
6(b)(7)  of  the  Act  '•»  in  that  it  requires 
compliance  by  the  Exchange  members 
and  persons  associated  with  its 
members  with  the  Act,  the  rules  and 
regulations  thereunder,  and  Exchange 
rules;  and  provides  a  fair  procedure  for 
the  disciplining  of  Exchange  members. 

The  Commission  believes  that  the 
proposed  rule  change,  as  amended, 
should  limit  ex  parte  communications 
in  the  disciplinary  process,  thereby 
providing  a  safeguard  against  influence 
over  the  outcome  of  a  disciplinary 
proceeding  and  eliminating  the 
appearance  of  unfairness.  The 
Commission  notes  that  the  Exchange 
currentiy  prohibits  ex  parte 
communications  between,  persons 
involved  in  disciplinary  proceedings 
and  the  Exchange's  BCC.  Extending  the 
prohibition  to  Board  members  is 
consistent  with  practices  on  other 
SROs.15 

The  Commission  believes  that 
proposed  Interpretations  ,02  and  .03  to 
the  proposed  rule  change  should 
provide  objective  criteria  and  guidance 
regarding  the  application  of  the 
proposed  rule  change,  as  amended.  The 
Commission  notes  that  proposed 
Interpretation  .02  excludes  from  the 
prohibition  against  ex  parte 
communications  any  ex  parte 
communications  dealing  solely  with 
procedural  matters.  The  Commission 
further  notes  that  the  Exchange  has 
provided  examples  of  what  it  considers 
"solely  procedural  matters."  The 
Commission  believes  that  proposed 
Interpretation  .03  strikes  the  right 
balance  pemutting  persons  who  refuse 
an  attempted  ex  parte  communication  to 
avoid  violating  the  rule,  provided  that 
they  report  such  attempted 
communication  and  their  responses  to 
such  communications  to  Exchange 
regulatory  staff.  The  proposed 
Interpretation  would  also  require 
Exchange  regulatory  staff  to  keep  a 
record  of  the  attempted  ex  parte 
communication  in  the  regulatory  record 


of  the  investigation  or  disciplinary 
proceeding.  In  addition,  the 
Commission  notes  that  the  Exchange 
has  represented  that  it  will  give  copies 
of  the  attempted  ex  parte 
communication  to  all  of  the  parties 
involved  in  the  proceeding.'^ 

Furthermore,  the  Commission 
believes  that  allowing  the  Exchange's 
OOE  to  appeal  a  decision  of  the  BCC  to 
the  Board  regarding  factual  findings  that 
the  OOE  believes  may  have  been  in 
error  or  disciplinary  sanctions  that  it 
finds  insufficient,  is  consistent  with 
practices  on  other  SROs.'^ 

In  addition,  the  Commission  finds 
good  cause  for  approving  Amendment 
■  Nos.  2  and  3  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Amendment  No.  2  deletes  proposed 
CBOE  Rule  17.15  and  amends  CBOE 
Rule  17,4  to  incorporate  the  Board  into 
the  prohibition  against  ex  parte 
communications  with  the  BCC.  The 
Commission  believes  this  change  is  not 
substantively  different  from  the 
proposal,  as  published.  In  addition,  it 
makes  sense  for  the  Board  to  be  subject 
to  the  same  limitations  that  the  BCC  is 
subject  to.  As  discussed  more  fully 
above,  Amendment  No.  3  provides 
clarity  to  proposed  rule  change  by 
requiring  persons  to  report  attempted 
communications,  and  by  requiring 
Exchange  regulatory  staff  to 
memorialize  the  conununications.  In 
addition.  Amendment  No.  3  provides 
examples  of  what  the  Exchange  would 
consider  "solely  procedural  matters"  for 
purposes  of  proposed  Interpretation  .02. 
The  Commission,  therefore,  finds  good 
cause  to  approve  Amendment  Nos.  2 
and  3  to  the  proposed  rule  change  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
2  and  3,  including  whether  the 
Amendment  Nos.  2  and  3  to  the 
proposed  rule  change  are  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-59  and  should  be 
submitted  by  January  7.  2003. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-CBOE-2001- 
59)  and  Amendment  No.  1  are  hereby 
approved,  and  that  Amendment  Nos.  2 
and  3  to  the  proposed  rule  change  are 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Nfargaret  H.  McFariand. 

Deputy  Secretary. 

(PR  Doc.  02-31653  Filed  12-16-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--46975;  File  No.  SR-CME- 
2002-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imntediate  Effectiveness 
of  a  Proposed  Rule  Change  by  ttie 
Chicago  Mercantile  Exchange  Relating 
to  Listing  Standards  for  Security 
Futures  Products 

December  9.  2002. 

Pursuant  to  Section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-7  under  the 
Act,2  notice  is  hereby  given  that  on 
October  28,  2002,  Chicago  Mercantile 
Exchange  ("CME"  or  "the  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  CME. 

On  November  1,  2002.  CME  filed  an 
amendment  to  the  proposed  rule  change 
to  clarify  the  proposed  rules.^  On 


impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C  78c(f). 

'M5  U.S.C.  78fn>)(5). 

»*  15  U.S.C.  78fn>Ml):  and  15  U.S.C  78f[b)(7). 

*^See,  e.g.,  supra  note  7. 


<"  Telephone  conversation  between  Christo]  ler 
R.  Hill,  Attorney  II.  Office  of  Enforcement,  Legal 
Division,  CBOE,  and  Kathy  A.  England,  Assistant 
Director,  and  Sapna  C.  Patel,  Attorney,  Division, 
Commission,  on  December  5,  2002. 

"See,  e.g.,  supra  note  11. 


'« 15  U.S.C.  78s(b)(2). 

'9 1 7  CFR  200.30-3(a)(12). 

'  15  U.S.C.  788(b)(7). 

n7CFR240.19b-7. 

'  See  letter  from  Richard  ).  McDonald,  Managing 
Director,  Product  Development,  CME,  to  Office  of 
Market  Supervision,  Division  of  Market  Regulation, 

Continued 
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November  6.  2002,  CME  filed  an 
amendment  to  the  proposed  rule  change 
to  reflect  technical  changes  to  the 
proposed  rules*  On  November  20.  2002, 
CME  filed  an  amendment  to  the 
proposed  rule  change  to  provide 
additional  information  for  inclusion  in 
this  Notice,  and  to  reflect  further 
technical  changes  to  the  proposed 
rules.^ 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  CME  also  has  certified  the 
proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  under  Section 
5c(c)  of  the  Commodity  Exchange  Act  ^ 
on  October  28.  2002. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

CME  proposes  to  adopt  Security 
Futiues  Product  Listing  Standards 
("CME  Listing  Standards")  for  purposes 
of  Section  6(h)  of  the  Act.^  The  CME 
Listing  Standards  are  generally  identical 
to  the  sample  listing  standards  (the 
"Sample  Listing  Standards")  published 
in  Staff  Legal  Bulletin  No.  15  ("SLB 
15") »  except  that  they: 

•  Reflect  the  modifications  to  the 
statutory  listing  standards  requirements 
adopted  by  the  Commission  and  the 
CFTC  governing  shares  of  American 
Depositary  Receipts,  exchange-traded 
funds,  trust-issued  receipts  and  shares 
of  registered  closed-end  management 
investment  companies;  ^  and 

•  Establish  an  approximately  equal 
dollar  weighting  methodology  for 
physically  settled  futures  based  on 
narrow-based  security  indices  ("NBIs") 
which  (1)  requires  the  number  of  each 
component  security  to  be  rounded  up  or 


Commission,  dated  October  31.  2002  ("Amendment 
No.  1"). 

«  See  letter  from  Richard  J.  McDonald,  Managing 
Director.  Product  Development.  CME.  to  Office  of 
Market  Supervision.  Division  of  Market  ReguUtion, 
Commission,  dated  November  5.  2002 
("Amendment  No.  2"). 

«  See  letter  from  Richard  J.  McDonald.  Managing 
Director.  Product  Development.  CME.  to  Office  of 
Market  Suptervision.  Division  of  Market  Regulation. 
Commission,  dated  November  19,  2002 
("Amendment  No.  3"). 

•7U.S.C.  7a-2(c). 

'  15  U.S.C.  78f(h). 

•  SEC  Division  of  Market  Regulation:  Staff  Legal 
Bulletin  No.  IS:  Listing  Standards  for  Trading 
Secnirity  Futures  Products  (September  5,  2001). 

•  See  loint  Order  Granting  the  Modification  of 
Listing  Standards  Requirements  (American 
Depository  Receipts).  Securities  Exchange  Act 
Release  No.  44725  (August  20,  2001)  and  Joint 
Order  Granting  the  Modification  of  Listing 
Standards  Requirements  (Exchange  Traded  Funds, 
Trust  Issued  Receipts  and  shares  of  Closed^End 
Funds),  Securities  Exchange  Act  Release  No.  46090 
(June  19.  2002),  67  FR  42760  (June  25,  2002). 


down  to  the  nearest  multiple  of  100 
shares  or  receipts  in  the  course  of  the 
initial  index  composition  and  any 
subsequent  rebalancing,  (2) 
contemplates  mandatory  annual 
rebalancing  of  such  indices  under 
specified  circumstances,  complemented 
by  CME's  ability  to  rebalance  indices  on 
an  interim  basis  if  it  so  elects;  and  (3) 
ensures  that  outstanding  contracts  will 
not  be  affected  by  any  rebalancing. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CME  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A.  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Section  6(h)(3)  of  the  Act '°  identifies 
requirements  for  listing  standards 
applicable  to  seciuity  futures  products. 
In  particular,  the  Act  requires  that  such 
listing  standards:  (1)  Must  be  no  less 
restrictive  than  comparable  listing 
standards  for  options  traded  on  a 
national  securities  exchange;  and  (2) 
must  require  that  trading  in  security 
futures  products  not  be  rtsadily 
susceptible  to  manipulation  of  the  price 
of  such  products  or  of  the  underlying 
securities  or  options  on  such  seciuities. 

Listing  Standards— The  Sample 
Listing  Standards  found  in  SLB  15  were 
modeled  after  listing  standards 
employed  by  option  exchanges  and 
were  intended  to  provide  guidance  as  to 
how  the  requirements  imder  the  Act 
may  be  addressed  but  also  provided  that 
alternate  standards  could  be  consistent 
with  the  Act  as  well. 

Accordingly,  the  CME  Listing 
Standards  are  generally  modeled  on  the 
Sample  Listing  Standards  (as  modified 
by  the  Commissions'  orders  regarding 
American  Depositary  Receipts, 
exchange-traded  funds,  trust-issued 
receipts  and  registered  closed-end 
management  investment  companies  * ' 
and  subject  to  additional  modifications 
relating  to  physically  settled  futures 
based  on  NBIs  described  above.  These 
additional  modifications  are  (1)  limited 
in  application  to  physically  settled 


contracts,  and  (2)  designed  to  enhance 
the  utility  of  NBI  futures  in  connection 
with  hedging,  arbitrage  and  other 
investment  applications. 

CME  contemplates  the  possibility  that 
it  may  seek  to  list  physically  settled  NBI 
futures  per  its  belief  that  physical 
settlement  might  reduce  basis  risk  and 
result  in  tighter  bid/ offer  spreads, 
limiting  the  potential  for  market 
manipulation,  under  certain 
circumstances  where  the  NBI  is 
comprised  of  a  very  limited  number  of 
securities. 

CME  believes  that  it  is  impracticable 
to  make  delivery  of  securities  in  lot 
sizes  smaller  than  the  customary 
transactional  unit  of  100  shares  or 
receipts.  Thus,  rounding  is  required 
with  respect  to  the  initial  composition 
and  subsequent  rebalancing  of 
physically  settled  futures  based  on 
NBIs.  If  the  composition  of  NBIs  were 
subject  to  frequent  or  retroactive 
changes  as  a  result  of  index 
rebalancings.  NBI  futures  would  lose 
their  potential  as  particularly  effective 
tools  in  the  implementation  of  hedging, 
arbitrage  and  other  investment 
applications. 

The  Sample  Listing  Standards 
contemplate  at  least  quarterly 
rebalancings  of  equal  dollar-weighted 
indices.  The  CME  Listing  Standards 
modify  this  requirement  by  providing 
that  an  approximately  equal  dollar- 
weighted  NBI  underlying  a  physically 
settled  security  futures  product  is  to  be 
rebalanced  annually,  but  only  if  the 
aggregate  value  of  the  security  position 
with  the  highest  value  is  two  or  more 
times  greater  than  the  aggregate  value  of 
the  security  position  with  the  lowest 
value  in  the  index  for  a  specified  time 
period.  CME  believes  that  this 
procedure  effectively  balances  the 
potential  adverse  consequences  of 
fr^uent  composition  adjustments  with 
concerns  regarding  the  degree  to  which 
an  NBI  represents  the  subject  industry 
sector. 

CME  may  rebalance  NBIs  on  an 
interim  basis  if  warranted  as  a  result  of 
extraordinary  changes  in  the  relative 
values  of  the  component  securities.  To 
the  extent  investors  with  open  positions 
must  rely  upon  the  continuity  of  the 
futures  contract,  CME  Listing  Standards 
clarify  that  outstanding  contracts  are 
unaffected  by  rebalancings.  Precedent 
for  these  provisions  may  be  found  in  the 
rules  of  the  American  Stock  Exchange 
("Amex")  for  portfolio  depositary 
receipts  '*  and  index  fund  shares  " 


■0  15  U.S.C.  78f(hM3)(I). 
i>Seesupra,  n.  9. 


"  See  Amex  Rule  1000,  in  particular  Commentary 
.03  thereto. 

"  See  Amex  Rule  lOOOA,  in  particular 
Commentary  .02  therolo. 


nno#tn 
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which  provide  for  a  "modified  equal- 
dollar  weighting"  and  do  not  appear  to 
Erovide  for  rebalancing.  Rebalancing  is 
kewise  not  required  in  the  context  of 
trust-issued  receipts  traded  on  Amex.^^ 

The  contents  of  the  CME  Listing 
Standards,  including  the  approximately 
equal  dollar-weighting  methodology 
described  above,  will  be  publicly 
available  and  fully  disclosed. 

Section  6(h)(3)  Requirements — 
Section  6(h)(3)  of  the  Act  '^  contains 
detailed  requirements  for  listing 
standards  and  conditions  for  trading 
applicable  to  security  futures  products. 
Set  forth  below  is  a  summary  of  each 
such  requirement  or  condition,  followed 
by  a  brief  explanation  of  how  CME  will 
comply  with  it,  whether  by  particular 
provisions  in  the  CME  Listing  Standards 
or  otherwise. 

Clause  (A)  of  Section  6(h)(3) '« 
requires  that  any  security  underlying  a 
security  future  be  registered  pursuant  to 
Section  12  of  the  Act.""  This 
requirement  is  addressed  by  CME  Rules 
70001.2,  70003. 2.b.  and  70004.2.a. 

Clause  (B)  of  Section  6(h)(3)  '8 
requires  that  a  market  on  which  a 
physically  settled  security  futures 
product  is  traded  have  arrangements  in 
place  with  a  registered  clearing  agency 
for  the  payment  and  delivery  of  the 
securities  underlying  the  security 
futures  product.  CME  has  reached  em 
agreement  with  a  registered  clearing 
agency  to  facilitate  the  payment  and 
delivery  of  securities  underlying 
security  futures  products.  This 
agreement  will  be  fully  operational  prior 
to  any  possible  delivery  event 
associated  with  such  seciuity  futures 
products. 

Clause  (C)  of  Section  6(h)(3) '» 
provides  that  listing  standards  for 
security  futures  products  must  be  no 
less  restrictive  than  comparable  listing 
standards  for  options  traded  on  a 
national  securities  exchange  or  national 
securities  association  registered 
pursuant  to  Section  15A(a)  of  the  Act.^o 
For  the  reasons  discussed  above, 
notwithstanding  specified  differences 
between  the  Sample  Listing  Standards 
and  the  CME  Listing  Standards.  CME 
believes  that  the  latter  are  no  less 
restrictive  than  comparable  listing 
standards  for  exchange-traded  options. 

Clause  (D)  of  Section  6(h)(3)  21 
requires  that  each  security  future  be 


^*  See  Amex  Rule  1202,  in  particular  Commentary 
.01  thereto. 
"  15  U.S.C  78f(h)(3). 
"15  U.S.C.  78Hh)(3MA). 
"  15  U.S.C.  781. 
'•15U.S.C.  78f(hM3)(B). 
"IS  U.S.C.  78f(h)(3)(C). 
"  15  U.S.C  78o-3f(a). 
"  15  U.S.C  78f(h)(3MD). 


based  on  common  stock  or  such  other 
equity  securities  as  the  Commission  and 
the  Commodity  Futures  Trading 
Commission  jointly  determine 
appropriate.  This  requirement  is 
addressed  by  Rules  70001.1.  70003. 2, c. 
and  700O4.2.b. 

Clause  (E)  of  Section  6(h)(3)  22 
requires  that  each  security  futures 
product  be  cleared  by  a  clearing  agency 
that  has  in  place  provisions  for  linked 
and  coordinated  clearing  with  other 
clearing  agencies  that  cl  (jar  security 
futures  products,  which  permits  the 
security  futures  product  to  be  purchased 
on  one  market  and  offset  on  another 
market  that  trades  such  product.  CME 
intends  to  clear  security  futiues 
products  traded  through  Exchange 
facilities  through  the  CME  Clearing 
House  Division.  The  Clearing  House 
Division  will  have  in  place  all 
provisions  for  linked  and  coordinated 
clearing  as  mandated  by  law  and  statute 
as  of  the  effective  date  of  such  laws  and 
statutes. 

Qause  (F)  of  Section  6(h)(3)  23 
requires  that  only  a  broker  or  dealer 
subject  to  suitability  rules  comparable  to 
those  of  a  national  securities  association 
registered  pursuant  to  Section  15A(a)  of 
the  Act  24  effect  transactions  in  a 
security  futures  product. 

CME  clearing  members,  and  their 
correspondents,  are  bound  by  the 
applicable  sales  practice  rules  of  the 
National  Futures  Association  ("NFA"), 
which  is  a  national  securities 
association.  As  such,  the  sales  practice 
rules  of  the  NFA  are,  perforce, 
comparable  to  those  of  a  national 
securities  association  registered 
pursuant  to  Section  15A(a)  of  the  Act.25 
The  application  of  NFA  sales  practice 
rules  is  extended  beyond  the  CME 
clearing  membership  to  the  extent  that 
NFA  By-Law  1101  provides  that  "(njo 
member  may  carry  an  accoimt,  accept 
an  order  or  handle  a  transaction  in 
commodity  futures  contracts  for  or  on 
behalf  of  any  non-Member  of  NFA." 

Clause  (G)  of  Section  6(h)(3)  26 
requires  that  each  security  futures 
product  be  subject  to  the  prohibition 
against  dual  trading  in  Section  4j  of  the 
Commodity  Exchange  Act  27  and  the 
rules  and  regulations  thereunder  or  the 
provisions  of  Section  11(a)  of  the  Act  20 
and  the  rules  and  regulations 
thereunder.  Exchange  Rule  123  requires 
Exchange  members  to  comply  with  all 


"  15  U.S.C  78flh){3)(E). 
"15  U.S.C  78f(h)(3)(F). 
"15  U.S.C.  78o-(a). 
"  15  U.S.C.  78<Ha). 
»«15  U.S.C.  78f(h)(3)(G). 
"  7  U.S.C.  6j. 
"15U.S.C78k. 


applicable  "provisions  of  the 
Commodity  Exchange  Act  and 
regulations  duly  issued  piu-suant  thereto 
by  the  CFTC." 

Note  that  the  prohibition  of  dual 
trading  in  security  futures  products  per 
CFTC  Regulation  §41.27  2^  adopted 
pursuant  to  Section  4j(a)  of  the 
Commodity  Exchange  Act  ^^  applies  to  a 
contract  market  operating  an  electronic 
trading  system  if  such  market  provides 
participants  with  a  time  or  place 
advantage  or  the  ability  to  override  a 
predetermined  matching  algorithm, 
CME  anticipates  that  trading  of  security 
futures  products  on  CME  will  be  fully 
electronic.  Further,  the  Exchange  will 
not  provide  participants  with  a  time  or 
place  advantage  or  the  ability  to 
override  a  predetermined  matching 
algorithm  in  the  context  of  security 
futures  products. 

Clause  (H)  of  Section  6(h)(3)  ^^ 
provides  that  trading  in  a  security 
futures  product  must  not  be  readily 
susceptible  to  manipulation  of  the  price 
of  such  seciuity  futures  product,  nor  to  . 
causing  or  being  used  in  the 
manipulation  of  the  price  of  any 
underlying  security,  option  on  such 
seciuity.  or  option  on  a  group  or  index 
including  such  securities. 

CME  Listing  Standards  are  designed 
to  ensure  that  CME  products  and  the 
underlying  securities  will  not  be  readily 
susceptible  to  price  manipulation. 
Exchange  Rule  432  defines  activity  "to 
manipulate  prices  or  to  attempt  to 
manipulate  prices"  as  a  "major  ofliense." 
punishable,  per  Exchange  Rule  430.  by 
"expulsion,  suspension,  and/or  a  fine  of 
'  not  more  than  $1,000,000  plus  the 
monetary  value  of  any  benefit  received 
as  a  result  of  the  violative  action." 

Clause  (I)  of  Section  6(h)(3)  ^2  requires 
that  procedures  be  in  place  for 
coordinated  surveillance  amongst  the 
market  on  which  a  seciuity  futures 
product  is  traded,  any  market  on  which 
any  security  underlying  the  security 
futures  product  is  traded,  and  other 
markets  on  which  any  related  security  is 
traded  to  detect  manipulation  and 
^insider  trading, 

CME  is  an  affiliate  member  of  the 
Intermarket  Surveillance  Group  ("ISG") 
and  is  party  to  an  affiliate  agreement 
and  an  agreement  to  share  market 
surveillance  and  regulatory  information 
with  the  other  ISG  members.  Further, 
CME  is  party  to  a  supplemental 
agreement  regarding  seciuity  futures 


M17CFR  41.27. 

»7U.S.C.4)(a). 

"  15  U.S.C  78fl[hM3)(H). 

"15  U.S.C  78fn>)(3)(I). 
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with  the  other  ISG  members  with 
respect  to  affiliate  ISG  membership.^' 

Note  that  CME  Rule  424  permits  CME 
to  enter  into  agreements  for  the 
exchange  of  information  and  other 
forms  of  mutual  assistance  with 
domestic  or  foreign  self-regulatory 
organizations,  associations,  boards  of 
trade  and  their  respective  regulators. 

Clause  (J)  of  Section  6(h)(3)  '^  requires 
that  a  market  on  which  a  security 
futures  product  is  traded  have  in  place 
audit  trails  necessary  or  appropriate  to 
facilitate  the  coordinated  surveillance 
referred  to  in  the  preceding  paragraph. 

The  audit  trail  capability  provided  by 
GLOBEX®.  the  Exchange's  trade 
matching  engine,  includes  specialized 
electronic  surveillance  programs  to 
identify  potentially  abusive  trades  and 
trade  patterns.  GLOBEX  creates  and 
maintain  an  electronic  transaction     • 
history  database  that  contains 
information  with  respect  to  all 
transactions  executed  on  the  Exchange. 
The  audit  trail  capability  includes  an 
electronic  analysis  capability, 
permitting  the  sorting  and  presentation 
of  data  included  in  the  transaction 
history  in  order  to  reconstruct  trading 
and  to  identify  possible  trading 
violations  with  respect  to  both  customer 
and  market  abuses. 

Information  recorded  with  respect  to 
each  order  includes:  Time  entered, 
terms  of  the  order,  order  type, 
instrument  and  contract  month,  price, 
•  quantity,  account  type,  account 
designation,  user  code  and  clearing 
firm.  This  information  is  archived  and 
maintained  by  the  CME  Market 
Regulation  Department. 

For  orders  that  cannot  be  immediately 
entered  into  CME's  systems  and, 
therefore,  will  not  be  recorded 
electronically  at  the  time  they  are 
received.  Exchange  Rule  536  requires 
that  the  complete  written  records  of 
each  order  must  be  prepared  and 
retained.  Each  such  record  must  be 
retained  for  at  least  five  years. 

Clause  (K)  of  Section  6(h)(3)  's 
requires  that  a  market  on  which  a 
security  futures  product  is  traded  have 
in  place  procedures  to  coordinate 
trading  halts  between  such  market  and 
any  market  on  which  any  security 
underlying  the  security  futures  product 
is  traded  and  other  markets  on  which 
any  related  security  is  traded. 

The  Exchange  proposes  to  amend  its 
Rules  71001. E.  and  71 301. E.  to  clarify 
that  trading  in  security  futures  shall  be 


halted  when  a  regulatory  halt  occurs  in 
the  underlying  security  or  securities,  as 
defined  in  CFTC  Regulation  41.1(1).  The 
Exchange  intends  to  make  such 
amendment  by  certification  of  such 
amendments  with  the  CFTC  per  Section 
5c(c)  of  the  Commodity  Exchange  Act 
and  Regulation  41.24  thereunder,  with  a 
copy  to  the  SEC. 

Clause  (L)  of  Section  6(h)(3) '« 
requires  that  the  margin  requirements 
for  a  security  futures  product  comply 
with  the  regulations  prescribed 
pursuant  to  Section  7(c)(2)(B)  of  the 
Act.s'^  As  set  forth  in  Amendment  No. 
1  to  a  Form  19b-4  separately  filed  by 
CME  with  the  Commission  on  October 
3,  2002,  CME  believes  that  its  proposed 
Rules  regarding  customer  margin  are 
consistent  with  the  requirements  of  the 
Act. 

For  the  reasons  described  above,  CME 
submits  that  the  CME  Listing  Standards 
submitted  herewith,  satisfy  the 
requirements  set  forth  in  Section  6(h)(3) 
oftheAct.3» 

2.  Statutory  Basis 

The  CME  Listing  Standards  are 
authorized  by,  and  consistent  with. 
Section  6(b)(5)  3"  of  the  Act  because  they 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CME  does  not  believe  that  the  CME 
Listing  Standards  will  have  an  impact 
on  competition  because  (1)  it  may  be 
anticipated  that  other  self-regulatory 
organizations  that  will  list  security 
futures  products  will  adopt 
substantially  similar  listing  standards; 
and  (2)  any  concerns  about  possible 
anti-competitive  effects  should  be 
evaluated  in  light  of  the  standards 
applicable  to  other  financial 
instruments  based  on  narrowly  based 
security  indices  or  baskets,  which  are 
consistent  with  the  CME  Listing 
Standards. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  CME  Listing 
Standards  have  not  been  solicited. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  October  28,  2002,  except 
that  the  technical  changes  made  in 
Amendment  Nos.  2  and  3  have  become 
effective  on  November  5  and  19, 
respectively.  Within  60  days  of  the  date 
of  effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
simunarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
oftheAct.^o 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  SEC,  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CME. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Internet 
website  (http://www.sec.gov).  All 
submissions  should  refer  to  File  No. 
SR-CME-2002-02  and  should  be 
submitted  by  January  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  02-31652  Filed  12-16-02;  8:45  am] 
BUJNO  cooE  mo-oi-u 


''See  Joint  Notice  of  Final  Rules.  Release  No.  34- 
45956  (May  17.  2002).  67  FR  36740,  36750-51  (May 
24.  2002). 

>«15U.S.C78f[h)(3KI).- 

»15U.S.C78llhM3)(K). 


M 15  U.S.C  78f(hM3)(L). 
"  15  U.S.C  78g(c)(2MB). 
»15U.S.C78flh)(3). 
™15U.S.C78Hg). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46972;  RIe  No.  SR-NASD- 
2002-165] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  Relating  to 
Retroacthre  Fees  for  Software 
Products  Offered  by  The  Nasdaq  Stock 
Market,  Inc. 

December  9,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  1  jb-4  thereunder.2 
notice  is  hereby  given  that  on  November 
15.  2002.  the  National  Association  of 


Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  Nasdaq.  On  November  27,  2002. 
Nasdaq  filed  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  ft-om  interested  persons 
and  is  approving  the  proposal  on  an 
accelAated  basis. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  7050  to  establish  the  fees  for 
software  products  sold  by  Nasdaq 
Trading  Applications  as  part  of 
Nasdaq's  Transaction  Services  for 
business  products.  Nasdaq  will  apply 
the  proposed  rule  change  on  a 
retroactive  basis  for  the  period  from  July 
25,  2002  to  the  date  of  this  filing.'* 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


7050.  Other  Services 
(a)-(d)  No  Change. 
(e)  Software  Products 


(1)  The  following  fees  shall  be  paid  by  customers  of  Tools'^^: 


(A)  Fee  charge 


Minimum  fee  per  market  participant  (includes  coverage  of  up  to  49  stocks  on  an  unlimited  numt)er  of 
Nasdaq  Workstation  II  terminals  kxxited  at  a  single  office). 

Coverage  of  each  additkxial  block  of  25  or  fewer  stocks  

Each  additional  office  equipped  with  Tools  

Aggregate  maximum  fee  per  market  participant 


Price 


$1.000/month 

$500/month 
$1 .000/month 
$15.000/month 


(B)  Customers  who  also  subscribe  to  Tools  Plus  ^^  services  shall  receive  the  following  reduction  on  fees  incurred  pursuant 
to  subsection  (1)(A): 


Numtjer  of  Tools  Plus  terminals 


Discount 


five  or  fewer  Tools  Plus  terminals  

Between  six  and  15  Tools  Plus  terminals  . 
Greater  than  15  Tools  Plus  terminals , 


50% 
75% 
100% 


(2)  The  following  deposits  and  fees  shall  be  paid  by  all  customers  of  Tools  Plus: 

(A)  Each  customer  shall  pay  a  deposit  at  the  time  it  initially  subscribes  to  Tools  Plus  equal  to  two  times  the  subscriber's 
aggregate  monthly  Terminal  Charge  (as  defined  below),  calculated  based  on  the  number  of  terminals  ordered  by  the 
subscriber  upon  subscribing  to  Tools  Plus  (the  "Deposit").  The  Deposit  shall  be  refunded  to  the  customer  upon  termination 
of  its  subscription  to  Tools  Plus  after  deducting  any  outstanding  balances  owed  Nasdaq. 

IB)  Terminal  Charge 


Fee  charge 


Price 


Terminal  Charge  per  terminal  ("PV)  equipped  with  Tools  Plus  (More  than  30  terminals  if  customer 
signs  two  year  contract). 

(All  other  situatmns) 

Minimum  fee ,. 


$500/PT/month 

$750/PT/month 
$2,000/month 


(C)  Fee  charge 

Connection  Charge  to  Nasdaq  Computer-to-Computer  Interface  (CTCI)  Connectkm  Charge  to 
Nasdaq  Service. 

Delivery  Platfomi  (SDR)  (charged  to  subscritwrs  wtx)  handle  customer  orders)  

Installation  Fee  (one-time  charge  for  Tools  Plus  and  includes  one  terminal) _...... 

(Each  additional  terminal)^  , 

Port  Charges  (one-time  charge  per  line) 


Price 


$265/month 

$250/month 
$13,550 
$140 
$1,250 


>  15  U.S.C  78s(b)(l). 

»17CFR240.19t)-4. 

^  See  Letter  from  John  A  Zecca,  Assistant  General 
Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  26, 


2002  ("Amendment  No.  1").  In  Amendment  No.  1, 
Nasdaq  deleted  text  from  Section  3(a)(1)  of  the  19b- 
4  filing  and  from  Exhibit  1  to  the  19l>-4  filing 
discussing  filings  previously  approved  by  the 
Commission. 

*  Nasdaq  has  filed  a  separate  proposal  that  was 
immediately  effective  pursuant  to  Section  19(b)(3) 


of  the  Act  and  Rule  19t)—4  thereunder,  to  impose 
these  same  fees  prospectively  from  November  15. 
2002,  the  date  of  this  filing.  See  Securities  Exchange 
Act  Release  No.  46973  (December  9.  2002)  (SR- 
NASD-2002-164). 
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(C)  Fee  charge 


(One-time  aggregate  charge  for  two  lines) 

Training  Fee  on-site  at  customer ••- 

Training  Fee  for  course  at  Nasdaq  Tools ••■ "'":;r:'""V;""l!lil'l^ 

Etectronc  communication  netMort(  (ECN)  maintenance  charge  (charged  to  subscribers  who  route  or- 
ders to  ECN).  ■_ 


Price 


$2,500 

$400/day  (phis  travel  expenses) 

$150/course 

$250/per  ECN/monlh 


s  Installation  Fee  includes  two  hours  of  on-site  training  of  customer  personnel  and  aH  pmgramming  costs  associated  with  one  customized  inter- 
face for  the  customer  to  access  its  deanng  firm. 


Market  data  redistribution  charges, 
which  are  set  by  the  relevant  market 


data  provider,  are  passed  fAroug/i  to 
Tools  Plus  subscribers  at  cost. 

(D)  Labor  rates  for  programming 
customized  interfaces  and  maintenance 


on  interfaces  for  customers  of  Nasdaq 
Tools  Plus  shall  be  billed  according  to 
the  following  rates: 


Calendar  Year  20(a 


Senior  Programmer  $175/hour  . 

Programmer:  $125/hour 

Junior  Programmer  $100/hour  .. 
Project  Management:  $150/hour 
Network  Engineer:  $12S/hour  .... 
Operations  Support  $100/hour .. 


Calendar  Year  2003  and  thereafter 


$200/hour 
$150/hour 
$12S/hour 
Sl75/hour 
$150/hour 
$12S/hour 


n.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  HI  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
A,  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
CJiange 

1.  Purpose 

a.  Background.  Nasdaq  has  integrated 
the  software  product  line  of  its  former 
subsidiary.  Nasdaq  Tools,  Inc.,  into 
Nasdaq.  The  purpose  of  this  proposed 
rule  change  is  to  establish  fees  for  these 
software  products. 

On  March  7,  2000,  Nasdaq  purchased 
Financial  Systemware,  Inc.,  a 
manufacturer  of  software  products  for 
the  financial  services  industry. 
Financial  Systemware  was  renamed 
"Nasdaq  Tools,  Inc."  and  became  a 
wholly-owned  subsidiary  of  Nasdaq.^ 


On  July  31,  2002,  Nasdaq  Tools,  Inc. 
was  merged  into  Nasdaq,  with  Nasdaq 
assuming  all  of  the  assets  and  liabilities 
of  Nasdaq  Tools.  Inc.  Nasdaq  now 
provides  these  software  products 
through  Nasdaq  Trading  Applications,  a 
part  of  Nasdaq's  Transactions  Services 
business  products.  Nasdaq  Trading 
Applications  currently  sells  two 
products:  Tools  ™  and  Tools  Plus  sm. 
These  products  assist  market 
participants  with  their  trading. 

Tools  is  a  management  software 
product  that  enhances  the  functionality 
of  the  Nasdaq  Workstation  n  {"NWII") 
and  assists  market  participants 
(primarily  market  makers)  ^  in 
efficiently  managing  their  quotes, 
monitoring  and  executing  incoming 
orders,  checking  for  closed,  locked,  or 
crossed  markets,  and  monitoring  the 
depth  of  the  market.  Tools  Plus  is  an 
order  management  service  for  market 


eOn  April  18,  2001,  the  Securities  and  Exchange 
Commission  (the  "Commission")  issued  an  order 
entitled  "Order  Granting  Application  for  a 
Conditional  Exemption  by  the  National  Association 
of  Securities  Dealers.  Inc.  Relating  to  the 
Acquisition  and  Operation  of  a  Software 
Development  Company  by  the  Nasdaq  Slock 
Market.  Inc."  (the  "Exemption  Order").  See 


Securities  Exchange  Act  Release  No.  44201  (April 
18.  2001),  66  FR  21025  (April  26.  2002).  The 
Exemption  Order  gave  Nasdaq  a  conditional 
exemption  from  Section  19(b)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  that  allowed 
Nasdaq  Tools,  Inc.  to  operate  its  business  without 
triggering  the  proposed  rule  change  requirements  of 
Section  19(b).  Nasdaq  filed  a  letter  dated  July  25. 
2002  informing  the  Commission  that  from  that  date 
forward  Nasdaq  would  comply  with  Section  19(b) 
with  respect  to  Nasdaq  Tools'  products.  See  Letter 
from  Mary  M.  Dunbar.  Vice  President  and  Deputy 
General  Counsel,  Nasdaq,  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  |uly  25.  2002.  In  the 
letter.  Nasdaq  acknowledged  that  it  would  have  to 
seek  a  new  exemption  order  from  the  Commission 
if  Nasdaq  subsequently  determined  to  operate 
Nasdaq  Tools  in  a  manner  requiring  exemptive 
relief  of  Section  19(b)  of  the  Act. 

'  Nasdaq  has  represented  that  only  members  will 
be  affected  by  these  fees.  Telephone  conversation 
between  John  A.  Zecca.  Assistant  General  Counsel. 
Nasdaq  and  Susie  CJio,  Special  Counsel.  Division, 
Commission.  December  3,  2002. 


participants  that  improves  order  and 
quote  features  amd  facilitates  trade 
reporting  and  compliance  with  SEC  and 
NASD  requirements.  The  order  and 
quote  features  include:  Real-time 
valuation  (including  tracking  positions, 
profits  and  losses,  automatic  execution 
and  display  of  orders);  direct  access  to 
electronic  communication  networks 
("ECNs");  and  risk  management.  In 
addition.  Tools  Plus  assists  subscribers 
with  trade  reporting  to  the  Automated 
Confirmation  Transaction  Service 
("ACT").  Tools  Plus  distributes  data 
associated  with  compliance  obligations 
including  the  NASD's  Order  Audit  Trail 
System  ("OATS")  and  Rules  llAcl-5» 
and  llAcl-6  '^  under  the  Act.  Tools  Plus 
also  aids  market  participants  in 
fulfilling  SEC-mandated  compliance 
and  reporting  obligations  by  delivering 
customer  data  to  the  market  maker's 
clearing  firm.  The  Tools  and  Tools  Plus 
products  are  discussed  in  more  detail 
below. 

b.  Tooys:  Tools  is  a  Microsoft 
Windows-based  software  product  for 
market  participants  that  provides  quote 
and  order  management  features.  Tools 
increases  the  functionality  of  NWII  by 
eliminating  or  reducing  the  niunber  of 
mouse  point-and-click  features  required 
to  execute  functions  on  NWII  terminals 
and  providing  access  to  compliance 
alerts.  Tools  functions  on  the  NWII 
without  the  purchase  of  additional 
hardware.  Customers  of  Tools  do  not 
receive  any  priority  or  other  advantage 
in  accessing  Nasdaq's  systems  as  a 
result  of  their  subscription  to  Tools.  The 
Tools  software  allows  a  NWII  user  to: 


•17CFR240.11AC1-5. 
•17  CFR  240.11  Acl-6. 
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•  Monitor  on  a  single  display  window 
selected  securities  for  a  number  of 
preset  criteria  and  quickly  editor 
activate  the  main  quote  management 
features. 

•  Automatically  send  for  execution 
an  order  equal  to  the  aggregate  nimiber 
of  shares  available  for  a  particular  stock 
through  the  Nasdaq  National  Market 
Execution  System  (also  known  as 
"SuperSoes")  and  Nasdaq  Order  Display 
Facility  (also  known  as 
"SuperMontage")  at  the  inside  market 
and  simultaneously  update  the  quote  for 
the  stock. 

••  Monitor  SelectNet  broadcast  orders 
for  electronic  execution  based  on  pre- 
selected order  size  and  price  increment 
parameters  and  simultaneously  update 
the  quote  for  the  stock. 

•  Limit  the  impact  of  a  single  large 
order  on  the  price  of  a  security  by 
dividing  the  order  and  executing  block 
orders  of  a  size  that  will  not  update  the 
quote  for  the  stock. 

•  Preset  trading  parameters  for 
selected  groups  of  stocks,  called 
"baskets,"  which  Tools  will  execute  in 
order  sizes  up  to  the  aggregate  number 
of  shares  available  for  each  stock  at  the 
inside  market 

•  Monitor  securities  for  locked/ 
crossed  markets  through  a  Locked/ 
Crossed  Market  Alert  Window  and 
communicate  with  another  market 
maker  who  has  locked  or  crossed  the 
market  for  a  stock. 

Tools  is  distributed  as  an  integrated 
product  that  includes  all  features 
without  additional  charge.  The  fee 
schedule  for  Tools  proposed  in  the  rule 
change  would  apply  to  all  customers  of 
Tools  and  are  comparable  to  fees 
previously  charged  for  Tools.  In 
accordance  with  prior  practice,  the 
proposed  fee  schedule  calculates  fees 
for  use  of  the  Tools  product  on  a 
monthly  basis. 

Specifically,  the  market  participant 
would  pay  a  minimum  monthly  fee  of 
$1,000  that  entitles  it  to  cover  up  to  49 
stocks  on  an  imlimited  number  of  NWII 
terminals  in  a  single  office,  with 
coverage  of  additional  stocks  sold  in 
blocks  of  25  stocks  for  $500  per  block. 
Nasdaq  also  would  assess  an  additional 
fee  of  $1,000  for  each  additional  branch 
office  equipped  with  Tools  software. 
There  would  be  a  maximum  monthly 
fee  of  $15,000  per  market  participant. 
Nasdaq  would  discount  the  fees  charged 
on  Tools  for  customers  who  also 
subscribe  to  Tools  Plus.  Such  customers 
would  receive  the  following  discounts 
on  any  Tools  fees: 

•  Five  or  fewer  Tools  Plus 
terminals — 50%  discount  on  Tools  fees; 


•  Between  six  and  15  Tools  Plus 
terminals — 75%  discount  on  Tools  fees; 
and 

•  Greater  than  15  Tools  Plus 
terminals — 100%  discount  (no 
additional  Tools  fees  charged). 

Nasdaq  believes  that  the  proposed 
discount  on  Tools  fees  for  customers 
who  also  subscribe  to  Tools  Plus  is 
consistent  with  the  provisions  of 
Section  15A(b)(5)  i"  and  15A(b)(6) "  of 
the  Act.  Section  15A(b)(5)  requires  the 
equitable  allocation  of  reasonable  fees 
and  charges  among  members  and  other 
users  of  facilities  operated  or  controlled 
by  a  national  securities  association. 
Section  15A(b)(6)  requires  rules  that 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities  and  that  are 
not  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Nasdaq 
receives  cost  savings  when  delivering 
two  software  products  to  the  same 
custoiper.  These  savings  include 
reductions  in: 

•  Installation  costs,  through  savings 
in  travel  and  work  hours; 

•  Training  expenses,  as  Nasdaq 
personnel  can  train  the  same  personnel 
on  both  systems  simultaneously, 
reducing  on-site  travel; 

•  Costs  of  ongoing  technical  support; 
and 

•  Billing  and  collection  costs. 
The  incremental  discount  on  Tools 

also  reflects  economies  of  scale  for 
larger  volimie  customers  of  Tools  Plus 
who  are  likely  to  use  Tools  on  a  large 
number  of  terminals.  In  addition,  there 
is  overlap  between  the  functionality  of 
the  two  products.  For  example,  both 
Tools  and  Tools  Plus  deliver  market 
information  disseminated  by  Nasdaq 
and  provide  quote  update  features. 
Thus,  the  discoimt  also  serves  to  avoid 
charging  customers  of  both  products 
twice  for  similar  functionality.  For  these 
reasons,  Nasdaq  believes  that  the 
discoimt  allows  an  equitable  allocation 
of  fees  among  Tools  and  Tools  Plus 
customers. 

c.  Tools  Plus.  Nasdaq  Tools,  Inc. 
launched  Tools  Plus  in  the  fall  of  2001 
as  an  order  management  service  for 
NWII  users  that  provides  continuously 
updated  valuation  (including  tracking 
positions,  profits  and  losses,  automatic 
execution),  order  display  and  risk 
management  functions.  Tools  Plus  also 
assists  subscribers  with  trade  reporting 
to  ACT  and  connections  to  ECNs.  Tools 
Plus  distributes  data  associated  with 
compliance  obligations  including  the 
NASD's  OATS  Rules  and  Rules  llAcl- 


5 12  and  1 1  Acl-6 1'  under  the  Act.  Tools 
Plus  also  delivers  customer  data  to  the 
customer's  clearing  firm.  In  particidar. 
Tools  Plus  allows  a  customer  to: 

•  Pre-configure  the  screen  layout  to 
monitor  orders  and  quotes  using  various 
criteria. 

•  Combine  multiple  keystroke  or 
mouse  functions  when  executing  orders 
and  routing  orders  through  Nasdaq 
systems  (SuperMontage,  SuperSoes, 
SelectNet  or  the  Advanced 
Computerized  Execution  System 
("ACES")),  and  non-Nasdaq  systems 
(such  as  ECNs  or  other  Tools  Plus 
customers). 

•  Access  a  single  screen  quote 
montage  displaying  customized  quote 
information  ft'om  various  ECNs 
connected  to  Tools  Plus  (currently. 
Wave  Securities,  LLC  (ARCA)  and 
Redibook  ECN,  LLC;  Brut,  LLC;  The 
Island  ECN;  Instinet;  MarketXT,  Inc.; 
and  B-Trade  Services,  LLC),  if  the 
customer  has  a  subscriber  agreement 
with  the  ECN. 

•  Access  the  following  tools  to 
manage  risk  and  assess  the  profitability 
of  trading  activity  at  the  firm: 

— A  monitoring  feature  that  allows  a 
supervisor  to  see  the  activity  of  each 
trader  in  the  firm  and  track  on  a 
continuous  basis  each  trader's 
profitability  and  long,  short  and  total 
trade  exposure. 

— Updated  information  on  the 
profitability  for  the  firm  o(  trading  in 
a  particular  seciirity. 

•  Facilitate  compliance  with 
Commission  and  self  regulatory 
organization  requirements  by: 

— ^Tracking  and  displaying  all  orders 
covered  by  NASD  IM-2110-2,  which 
prohibits  NASD  members  from 
trading  ahead  of  customer  limit 
orders. 

— Compiling  order  and  trade  data  that 
can  automatically  be  sent  to  the 
market  maker's  clearing  firm  after  the 
close  of  the  trading  day. 

— Reporting  statistical  information  on 
order  execution  required  by  Rules 
llAcl-5  and  11  Acl-6  iwder  the  Act 
to  third-party  disclosure  services. 

— Creating  a  data  file  that  meets  the 
NASD's  OATS  requirements,  which 
can  be  transmitted  to  the  NASD  on  a 
nightly  basis. '•♦ 


">15U.S.C.  78o-3(bM5). 
"  15  U;S.C.  78o-3(b)(6). 


'='17CFR240.11Acl-5. 

"17CFR240.11Acl-6. 

'* Nasdaq  reaffirms  the  npresentation  ;made  in  a 
prior  rule  change  that  we  commit  that  we  will  not 
use  OATS  data  to  gain  a  competitive  advantage  over 
another  SRO  or  broker  dealer  (market  maker  or 
ECN)  and  confirms  that  we  have  put  in  place 
effective  internal  controls  to  carry  out  this  policy 
of  not  using  OATS  data  to  obtain  a  competitive 
advantage.  See  Letter  from  Richard  G.  Ketcheum. 

Continued 
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•  Customize  Tools  Plus  software  to 
accept  order  flow  from  any  custom 
interface  and  to  route  orders  to  any 
system  that  the  market  maker  requests. 

Nasdaq  provides  two  Microsoft  NT 
database  servers  per  market  maker  (the 
"client  servers").  These  servers  are 
housed  at  the  Nasdaq  Trading 
Applications  facility,  currently  in  Jersey 
City.  New  Jersey.  The  client  servers  are 
connected  through  Nasdaq  Trading 
Applications'  network  infrastructure  to 
the  Tools  Plus  core  servers  that  re- 
distribute market  data  that  is  provided 
&t)m  the  multiple  data  sources, 
including  Nasdaq  systems  and  ECNs 
and  other  non-Nasdaq  systems 
discussed  above.  The  client  servers  also 
store  all  order,  position  tracking  and 
profit  and  loss  information.  Customers 
of  Tools  Plus  do  not  receive  any  priority 
or  other  advantage  in  accessing 
Nasdaq's  systems  as  a  result  of  their 
subscription  to  Tool  Plus.  Tools  Plus  is 
designed  to  comply  with  the 
requirements  of  Rule  llAcl-2(c)  under 
theAct.'s 

The  fees  schedule  for  Tools  Plus 
proposed  in  the  rule  change  would 
apply  to  all  customers  and  are 
comparable  to  fees  previously  charged 
for  Tools  Plus.  The  Tools  Plus  proposed 
fee  structure  consists  of  charges  for 
installation,  monthly  terminal  fees, 
connection  to  ECNs.  monthly 
maintenance,  equipment  and  pass 
through  fees  from  the  various  data 
providers.  The  fee  proposal  includes  a 
monthly  fee  per  terminal  of  $750.  with 
a  volume  reduction  to  $500  per  terminal 
for  customers  with  more  than  30  or 
more  terminals  equipped  with  Tools 
Plus  if  the  customer  signs  a  two  year 
contract  (collectively,  "Terminal 
Charges").  There  is  a  monthly  minimum 
aggregate  fee  for  Terminal  Charges  of 
$2,000  per  subscriber.  Nasdaq  Tools 
requires  a  deposit  equal  to  two  times  the 
customer's  actual  monthly  Terminal 
Charges,  which  is  refunded  to  the 
customer  upon  termination  of  the 
contract  net  of  any  outstanding  balances 
owed  Nasdaq. 

In  addition.  Nasdaq  would  charge 
subscribers  for  Computer  to  Computer 
Interface  { "CTCI")  and  Service  Delivery 
Platform  ("SDP")  '^  connections  and  for 
market  data  redistribution  charges.  Prior 
to  the  merger  of  Nasdaq  and  Nasdaq 
Tools.  Inc..  Nasdaq  charged  Nasdaq 
Tools.  Inc.  as  a  vendor  for  such 
purposes  according  to  the  same  fee 


schedule  applied  to  other  vendors. ^^ 
Nasdaq  proposes  to  continue  to  use  the 
same  fee  schedule  applied  to  Nasdaq 
Tools.  Inc.  for  these  Nasdaq  connections 
and  information  unless  and  until 
Nasdaq  files  a  new  proposed  rule 
change.  Nasdaq  anticipates  that  the 
CTCI  and  SDP  fees  charged  to  customers 
of  Tools  Plus  would  continue  to 
approximate  the  fees  charged  to  vendors 
of  Nasdaq. '«  The  proposed  fees  are  as 
follows: 

•  Connection  to  Nasdaq  CTCI:  $265 
per  subscriber  (regardless  of  number  of 
terminals): 

•  Connection  to  Nasdaq  SDP:  $250 
per  month  per  subscriber  (regardless  of 
number  of  terminals);  and 

•  Market  data  redistribution  charges: 
as  set  by  relevant  market  data  provider 
and  passed  through  to  Tools  Plus 
subscribers  at  cost. 

The  SDP  and  CTCI  charges  relate  to 
Tools  Plus'  CTCI  and  SDP  connections 
to  Nasdaq's  systems  and  are  in  addition 
to  any  SDP  and  CTCI  connections  a 
customer  may  have  to  link  directly  to 
Nasdaq.  The  purposes  for  which  Tools 
Plus  connects  to  Nasdaq  are  limited 
and,  accordingly,  do  not  reiquire  a  large 
amount  of  bandwidth.  Nasdaq  Trading 
Applications  is  able  to  send  and  receive 
data  for  a  number  of  customers  using 
the  same  SDP  and  CTCI  connections 
and  the  fees  charged  to  the  subscribers 
to  Tools  Plus  for  the  connections  reflect 
these  economies  of  scale.  An  NWlI  that 
displays  Tools  Plus  connects  directly  to 
Nasdaq  systems  through  an  application- 
programming  interface  ("API").  Nasdaq 
directly  bills  customers  of  Tools  Plus  for 
API  linkages. "» 

In  addition,  Nasdaq  proposes  to 
charge  the  following  fees  for  Tools  Plus: 

•  mstallation  fee  of  $13,550  for  Tools 
Plus  and  one  terminal  and  $140  for  each 
additional  terminal; 

•  One-time  port  charge  of  $1,250  for 
each  line  or  $2,500  for  two  lines  for 
access  to  Tools  Plus; 

•  Training  Fees  of  $400  per  day  plus 
travel  expenses  for  on-site  training  and 
$150  for  training  course  at  Nasdaq  (2 
hours  of  training  per  user  is  included  in 
price  of  installation);  and 

•  ECN  access  maintenance  charge  of 
$250  per  month  for  each  customer 
(regardless  of  number  of  terminals)  for 


President.  Nasdaq,  to  Robert  L.D.  Colby.  Deputy 
Director.  Division.  Commission,  dated  lanuary  8. 
2001. 

"17  CFR  240.1  lAcl-2(c). 

«*SDP  charges  are  only  paid  by  subscribers  who 
handle  customer  orders. 


each  ECN  accessed  through  Tools 
Plus.z" 

Nasdaq  also  creates  custom  interfaces 
for  Tools  Plus  subscribers.  Subscribers 
are  supplied  with  a  Statement  of  Work 
that  outlines  the  time  and  resources 
needed  to  complete  the  project.  The 
Statement  of  Work  must  be  approved 
and  signed  by  both  the  subscriber  and 
Nasdaq  before  any  programming  begins. 
As  is  currently  the  case,  each  Tools  Plus 
subscriber  would  receive  one  custom 
interface  to  the  subscriber's  clearing 
firm  as  part  of  the  cost  of  installation  of 
Tools  Plus.  Nasdaq  proposes  to  charge 
by  the  hour  for  all  other  customized 
programming  and  maintenance  on 
custom  interfaces  based  on  the  labor 
schedule  set  forth  below: 

Standard  labor  rates  for: 


•'See  NASD  Rule  7010(f)(2)  (SDP)  and  Rule 
7010(f)(3)  (CTCI).  The  SDP  and  CTCI  fees  charged 
customers  of  Tools  Plus  under  the  proposed  fee 
schedule  reflect  band  width  savings  that  allow 
multiple  customers  to  use  the  same  SDP  and  CTCI 
connections,  as  discussed  infra. 

'"Telephone  conversation  between  John  A. 
Zecca,  Assistant  General  Counsel,  Nasdaq  and  Susie 
Cho.  Special  Counsel,  Division,  Commission, 
December  9,  2002. 

>»  Fees  related  to  API  linkages  are  set  forth  at 
NASD  Rule  7010(f). 


Calendar 

Calendar  Year  2002 

Year  2003 

and  tnereafter 

Senior  Programmer:  $175/ 

$200AK)ur. 

.hour. 

Programmer:  $125/hour 

$150/hour. 

Junior  Programmer:  $100/ 

$125/hour. 

hour. 

Project  Management:  $150/ 

$175/hour. 

hour. 

Network  Engineer:  $125/hour 

$150/hour. 

Operations  Support:  $100/ 

$125/hour. 

hour. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act, 21 
in  general,  and  with  Section  15A(b)(5) 
of  the  Act,22  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees.  dues,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 
Nasdaq  believes  that  the  fees  are 
reasonable  in  that  they  have  been 
calculated  to  approximate  the  fees 
previously  charged  for  Tools  and  Tools 
Plus  products. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
nde  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'"This  charge  only  applies  to  subscribers  who 
route  orders  to  the  ECN. 
2'  15  U.S.C.  780-3. 
"15U.S.C.  78o-3(bM5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change  contained  in  this  filing. 

m.  Solicitation  of  Comiiieiits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Washington.  DC  20549- 
0609. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-165  and  should  be 
submitted  by  January  7.  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  6f  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association,^^  and  in 
particular,  the  requirements  of  Section 
15A(b)(5)  of  the  Act,^*  which  requires 
that  the  rules  of  an  association  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
association  operates  or  controls.  The 
Commission  notes  that  these  fees  will 


only  be  charged  to  users  of  Tools  ^d 
Tools  Plus  and  that  the  fees  will  be 
applied  uniformly  to  all  customers.  In 
addition,  the  Commission  notes  that 
these  fees  have  been  calculated  to  be 
comparable  with  fees  previously 
charged  for  Tools  and  Tools  Plus. 

The  Commission  also  notes  that 
Nasdaq  has  represented  that  when 
Nasdaq  Tools  Inc.  was  a  subsidiary, 
Nasdaq  treated  Nasdaq  Tools  Inc.  as  a 
vendor  in  assessing  certain  fees  and  that 
it  will  continue  to  apply  the  same 
schedule  as  applied  to  Nasdaq  Tools 
Inc.  For  example.  Nasdaq  proposes  to 
continue  to  use  the  same  fee  schedide 
applied  to  Nasdaq  Tools,  Inc.  for  CTQ 
and  SDP  connections  and  information 
imless  and  until  Nasdaq  files  a  new 
proposed  rule  change.^s  The 
Commission  also  notes  that  customers 
of  Tools  and  Tools  Plus  do  not  receive 
any  other  advantage  in  accessing 
Nasdaq's  systems  as  a  result  of  their 
subscription  to  Tools  or  Tools  Plus. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  Nasdaq  has  requested  accelerated 
approval  because  these  fees  are  the  same 
fees  that  are  being  charged  prospectively 
for  the  same  products  and  are  consistent 
with  the  fees  previously  charged  to 
customers  of  Tools  and  Tools  Plus.^^ 
The  Commission  believes  that 
accelerated  approval  of  the  proposal 
will  permit  the  most  efficient 
implementation  of  the  fees  and  reduce 
confusion  for  existing  customers  of 
Tools  and  Tools  Plus.  Based  on  the 
above,  the  Commission  believes  that 
there  is  good  cause,  consistent  with 
Section  15A(b)(5)  27  and  Section  19(b)  ^e 
of  the  Act  to  approve  the  proposal  on  an 
accelerated  basis. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  {SR-NASD-2002- 
165).  as  amended,  is  hereby  approved 
on  an  accelerated  basis. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-.31650  Filed  12-16-^)2;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46973;  File  No.  SR-NASD- 
2002-164] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Fees  for 
Software  Products  Offered  t>y  ttie 
Nasdaq  Stock  Market.  Inc. 

December  9,  2002.  * 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
15,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or    . 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  7050  to  establish  the  fees  for 
software  products  sold  by  Nasdaq 
Trading  Applications  as  part  -of 
Nasdaq's  "Transaction  Services  for 
business  products.^  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized.* 
*        *        *        *        * 

7050.  Other  Services 
(a)-{d)  No  Change. 
(e)  Software  Products 


''In  approving  this  proposal,  the  Commission  has        ^'  15  U.S.C.  78s(b). 


considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  15  U.S.C.  78o-3(b)(5). 

2*  See  supra  note  1 7. 

'•See  supra  note  4. 

"15U.S.C78o-3(b)(5). 


» 15  U.S.C  78s(b)(2). 
™  17  CFR  200.30-3(a)(12). 
'•  15  U.S.C.  78s(b)(l). 
'17CFR240.19b-4. 

^  Telephone  conversation  between  John  A.  Zecca, 
Assistant  General  Counsel,  Nasdaq  and  Susie  Cho, 


Special  Counsel,  Division,  (Commission,  December 
3,  2002. 

*  Nasdaq  has  filed  a  separate  proposal  pursuant 
to  Section  19(b)(1)  of  the  Act  and  Rule  19b-4 
thereunder,  to  impose  these  same  fees  on  a 
retroactive  basis  for  the  period  from  )uly  25,  2(X)2 
to  the  date  of  this  filing.  See  Securities  Exchange 
Act  Release  No.  46972  (December  9,  2002)  (SR- 
NASD-2002-165). 
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(1)  The  following  fees  shall  be  paid  by  customers  of  TooIsT^: 


(A)  Fee  charge 


Minimum  fee  per  marltet  participant  (includes  coverage  of  up  to  49  stocks  on  an  unlimited  number  of 
Nasdaq  Workstation  II  terminals  kxated  at  a  single  offKe). 

Coverage  of  each  additional  tilock  of  25  or  fewer  stocks  

Each  additional  office  equipped  with  Tools  

Aggregate  maximum  fee  per  market  participant 


Price 


$1,000/ntonth 

$500/month 

$1,000/month 

SIS.OOO/nwnth 


(B)  Customers  who  also  subscribe  to  Tools  Plus^*^  services  shall  receive  the  following  reduction  on  fees  incurred  pursuant 
to  subsection  (1)(A): 


Number  of  tools  plus  terminals 


Five  or  fewer  Tools  Plus  terminals  

Between  six  and  15  Tools  Plus  terminals 
Greater  than  15  Tools  Plus  terminals 


Discount 


50% 
75% 
100% 


(2)  The  following  deposits  and  fees  shall  be  paid  by  all  customers  of  Tools  Plus: 

(A)  Each  customer  shall  pay  a  deposit  at  the  time  it  initially  subscribes  to  Tools  Plus  equal  to  two  times  the  subscriber's 
aggregate  monthly  Terminal  Charge  (as  defined  below),  calculated  based  on  the  number  of  terminals  ordered  by  the 
subscriber  upon  subscribing  to  Tools  Plus  (the  "Deposit").  The  Deposit  shall  be  refunded  to  the  customer  upon  terminaUon 
of  its  subscription  to  Tools  Plus  after  deducting  any  outstanding  balances  owed  Nasdaq. 

(B)  Terminal  Charge 


Fee  charge 


Tenninal  charge  per  terminal  ("PV)  equipped  nvith  Tools  Plus  (More  than  30  terminals  if  customer 
signs  two  year  contract). 

(All  other  situations)  ■ •'•, 

Minimum  fee 


Price 


$500/PT/month 

$750/PT/month 
$2,000/month 


(C)  Fee  charge 


Connection  Charge  to  Nasdaq  Computer-to-Computer  Interface  (CTCI) 

Connection  Charge  to  Nasdaq  Sen/ice  (Delivery  Platform  (SDP)(charged  to  subscribers  who  handle 
customer  orders). 

Installation  Fee  (one-time  charge  for  Tools  Plus  and  includes  one  tenmnal) 

(Each  additional  terminal)^  

Port  Charges  (one-time  charge  per  line)  

(One-time  aggregate  charge  for  two  lines) 

Training  Fee  on-site  at  customer 

Training  Fee  for  course  at  Nasdaq  Tools 

Electronic  communicatkx)  network  (ECN)  maintenance  charge  (charged  to  subscribers  who  route  or- 
ders to  ECN). 


Price 


$265/month 
$250/month 

$13,550 
$140 
$1,250 
$2,500 

$400/day  (plus  travel  expenses) 

$150/course 

$250/per  ECN/month 


Market  data  redistribution  charges, 
which  are  set  by  the  relevant  market 
data  provider,  are  passed  through  to 
Tools  Plus  subscribers  at  cost. 

(D)  Labor  rates  for  programming 
customized  interfaces  and  maintenance 
on  interfaces  for  customers  of  Nasdaq 
Tools  Plus  shall  be  billed  according  to 
the  following  rates: 


Calendar  year  2002 

Calendar 

year  2003 

and  thereafter 

Protect  Management:  $150/ 

hour 
Networti  Engineer:  $125/hour 
Operations  Support:  $100/ 

hour 

$175/hour 

$150/hour 
$125/hour 

Calendar  year  2002 


Senior  Programmer:  $175/ 

hour 

Programmer  $125/hour 

Jurwir  Programmer:  $100/ 

hour 


Calendar 

year  2003 

arid  thereafter 


$200/hour 

$150/hour 
$125/hour 


*  Installation  Fee  includes  two  hours  of  on-site 
training  of  customer  personnel  and  all 
programming  costs  associated  with  one  customized 
interface  for  the  customer  to  access  its  clearing  firm. 


n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
A.  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Background.  Nasdaq  has  integrated 
the  software  product  line  of  its  former 
subsidiary,  Nasdaq  Tools,  Inc.,  into 
Nasdaq.  The  purpose  of  this  proposed 
rule  change  is  to  establish  fees  for  these 
software  products. 

On  March  7,  2000,  Nasdaq  purchased 
Financial  Systemware,  Inc.,  a 
manufacturer  of  software  products  for 
the  financial  services  industry. 
Financial  Systemware  was  renamed 
"Nasdaq  Tools,  Inc."  and  became  a 


r'  ,— 
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wholly-owned  subsidiary  of  Nasdaq.^ 
On  July  31,  2002.  Nasdaq  Tools.  Inc. 
was  merged  into  Nasdaq,  with  Nasdaq 
assuming  all  of  the  assets  and  liabilities 
of  Nasdaq  Tools,  Inc.  Nasdaq  now 
provides  these  software  products 
through  Nasdaq  Trading  Applications,  a 
part  of  Nasdaq's  Transactions  Services 
business  products.  Nasdaq  Trading 
Applications  currently  sells  two 
products:  Tools'"^  and  Tools  Plus^*^. 
These  products  assist  market 
participants  with  their  trading. 

Tools  is  a  management  sofrHrare 
product  that  enhances  the  hmctionality 
of  the  Nasdaq  Workstation  11  ("NWII") 
and  assists  market  participants 
(primarily  market  makers) '  in 
efficiently  managing  their  quotes, 
monitoring  and  executing  incoming 
orders,  checking  for  closed,  locked,  or 
crossed  markets,  and  monitoring  the 
depth  of  the  market.  Tools  Plus  is  an 
order  management  service  for  market 
participants  that  improves  order  and 
quote  featiues  and  facilitates  trade 
reporting  and  compliance  with  SEC  and 
NASD  requirements.  The  order  and 
quote  features  include:  real-time 
valuation  (including  tracking  positions, 
profits  and  losses,  automatic  execution 
and  display  of  orders);  direct  access  to 
electronic  communication  networks 
("ECNs");  and  risk  management.  In 
addition.  Tools  Plus  assists  subscribers 
with  trade  reporting  to  the  Automated 
Confirmation  Transaction  Service 
("ACT").  Tools  Plus  distributes  data 
associated  with  compliance  obligations 
including  the  NASD's  Order  Audit  Trail 
System  ("OATS")  and  Rules  llAcl-5  » 
and  llAcl-e"  under  the  Act.  Tools  Plus 
also  aids  market  participants  in 


^On  April  18,  2001.  the  Securities  and  Exchange 
Commission  (the  "Commission")  issued  an  order 
entitled  "Order  Granting  Application  for  a 
Conditional  Exemption  by  the  National  Association 
of  Securities  Dealers,  Inc.  Relating  to  the 
Acquisition  and  Operation  of  a  Software 
Envelopment  Company  by  the  Nasdaq  Stock 
Market,  Inc."  (the  "Exemption  Order").  See 
Securities  Exchange  Act  Release  No.  44201  (April 
18.  2001).  66  FR  2102S  (April  26,  2002).  The 
Exemption  Order  gave  Nasdaq  a  conditional 
exemption  from  Section  19(b)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  that  allowed 
Nasdaq  Tools,  Inc.  to  operate  its  business  without 
triggering  the  proposed  rule  change  requirements  of 
Section  19(b).  Nasdaq  filed  a  letter  dated  July  25, 
2(X)2  informing  the  Commission  that  from  that  date 
forward  Nasdaq  would  comply  with  Section  19(b) 
with  respect  to  Nasdaq  Tools'  products.  See  Letter 
from  Mary  M.  Dunbar.  Vice  President  and  Deputy 
General  Counsel,  Nasdaq,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  July  25,  2(X)2.  In  the 
letter,  Nasdaq  acknowledged  that  it  would  have  to 
seek  a  new  exemption  order  hxim  the  Commission 
if  Nasdaq  subsequently  determined  to  operate 
Nasdaq  Tools  in  a  manner  requiring  exemptive 
relief  of  Section  19(b)  of  the  Act. 

'  Nasdaq  has  represented  that  only  members  will 
be  affected  by  these  fees.  See  supra  note  3. 

"  17  CFR  240.1  lAcl-5. 

"  17  CFR  240.1  lAcl-6. 


fulfilling  SEC-mandated  compliance 
and  reporting  obligations  by  delivering 
customer  data  to  the  market  maker's 
clearing  firm.  The  Tools  and  Tools  Plus 
products  are  discussed  in  more  detail 
below. 

b.  Tools.  Tools  is  a  Microsoft 
Windows-based  software  product  for 
market  participants  that  provides  quote 
and  order  management  features.  Tools 
increases  the  functionality  of  NWII  by 
eliminating  or  reducing  the  number  of 
mouse  point-and-click  features  required 
to  execute  functions  on  NWII  tenninals 
and  providing  access  to  compliance 
alerts.  Tools  functions  on  the  NWII 
without  the  purchase  of  additional 
hardware.  Customers  of  Tools  do  not 
receive  any  priority  or  other  advantage 
in  accessing  Nasdaq's  systems  as  a 
result  of  their  subscription  to  Tools.  The 
Tools  software  allows  a  NWII  user  to: 

•  Monitor  on  a  single  display  virindow 
selected  seciuities  for  a  number  of 
preset  criteria  and  qiuckly  edit  or 
activate  the  main  quote  management 
features. 

•  Automatically  send  for  execution 
an  order  equal  to  the  aggregate  number 
of  shares  available  for  a  particular  stock 
through  the  Nasdaq  National  Market 
Execution  System  (also  known  as 
"SuperSoes")  and  Nasdaq  Order  Display 
Facility  (also  known  as 
"SuperMontage")  at  the  inside  market 
and  simultaneously  update  the  quote  for 
the  stock. 

•  Monitor  SelectNet  broadcast  orders 
for  electronic  execution  based  on  pre- 
selected order  size  and  price  increment 
parameters  and  simultaneously  update 
the  quote  for  the  stock. 

•  Limit  the  impact  of  a  single  large 
order  on  the  price  of  a  security  by 
dividing  the  order  and  executing  block 
orders  of  a  size  that  will  not  update  the 
quote  for  the  stock. 

•  Preset  trading  parameters  for 
selected  groups  of  stocks,  called 
"baskets."  which  Tools  will  execute  in 
order  sizes  up  to  the  aggregate  number 
of  shares  available  for  each  stock  at  the 
inside  market. 

•  Monitor  securities  for  locked/ 
crossed  markets  through  a  Locked/ 
Crossed  Market  Alert  Window  and 
communicate  with  another  market 
maker  who  has  locked  or  crossed  the 
market  for  a  stock. 

Tools  is  distributed  as  an  integrated 
product  that  includes  all  features 
without  additional  charge.  The  fee 
schedule  for  Tools  proposed  in  the  rule 
change  would  apply  to  all  customers  of 
Tools  and  are  comparable  to  fees 
previously  charged  for  Tools.  In 
accordance  with  prior  practice,  the 
proposed  fee  schedule  calculates  fees 


for  use  of  the  Tools  product  on  a 
monthly  basis. 

Specifically,  the  market  participant 
would  pay  a  minimum  monthly  fee  of 
$1,000  that  entitles  it  to  cover  up  to  49 
stocks  on  an  unlimited  number  of  NWII 
terminals  in  a  single  office,  with 
coverage  of  additional  stocks  sold  in 
blocks  of  25  stocks  for  $500  per  block. 
Nasdaq  also  would  assess  an  additional 
fee  of  $1 ,000  for  each  additional  branch 
office  equipped  with  Tools  software. 
There  would  be  a  maximum  monthly 
fee  of  $15,000  per  market  participant 
Nasdaq  would  discount  the  fees  charged 
on  Tools  for  customers  who  also 
subscribe  to  Tools  Plus.  Such  customers 
would  receive  the  following  discounts 
on  any  Tools  fees: 

•  Five  or  fewer  Tools  Plus 
terminals — 50%  discount  on  Tools  fees: 

•  Between  six  and  15  Tools  Plus 
terminals — 75%  discount  on  Tools  fees; 
and 

•  Greater  than  15  Tools  Plus 
tenninals — 100%  discoimt  (no 
additional  Tools  fees  charged). 

Nasdaq  believes  that  the  proposed 
discount  on  Tools  fees  for  customers 
who  also  subscribe  to  Tools  Plus  is 
consistent  with  the  provisions  of 
Sections  15A(b)(5) '»  and  15A(b)(6) "  of 
the  Act.  Section  15A(b)(5)  requires  the 
equitable  allocation  of  reasonable  fees 
and  charges  among  members  and  other 
users  of  facilities  operated  or  controlled 
by  a  national  securities  association. 
Section  15A(b)(6)  requires  rules  that 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities  and  that  are 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Nasdaq 
receives  cost  savings  when  delivering 
two  software  products  to  the  same  ■ 
customer.  These  savings  include 
reductions  in: 

•  Installation  costs,  through  savings 
in  travel  and  work  hours; 

•  Training  expenses,  as  Nasdaq 
personnel  can  train  the  same  personnel 
on  both  systems  simultaneously, 
reducing  on-site  travel; 

•  Costs  of  ongoing  technical  support; 
and 

•  Billing  and  collection  costs. 
The  incremental  discoimt  on  Tools 

also  reflects  economies  of  scale  for 
larger  volume  customers  of  Tools  Plus 
who  are  likely  to  use  Tools  on  a  large 
number  of  terminals.  In  addition,  there 
is  overlap  between  the  functionality  of 
the  two  products.  For  example,  both 
Tools  and  Tools  Plus  deliver  market 
information  disseminated  by  Nasdaq 


'015U.S.C.  78o-3(b)(5). 
"  15  U.S.C.  78o-3(b)(6). 
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and  provide  quote  update  features. 
Thus,  the  discount  also  serves  to  avoid 
charging  customers  of  both  products 
twice  for  similar  functionality.  For  these 
reasons.  Nasdaq  believes  that  the 
discount  allows  an  equitable  allocation 
of  fees  among  Tools  and  Tools  Plus 
customers. 

Nasdaq  contends  that  the  proposed 
discount  is  consistent  with  previous 
rebates  and  discounts  approved  by  the 
Commission.  For  example,  Nasdaq 
contends  that  the  Commission  has 
approved  credits  and  discounts  based 
on  transaction  volume  '^  and  credits 
provided  to  owners  of  exchange  seats 
that  were  not  available  to  certain  lessees 
of  seats."  Nasdaq  further  contends  that 
the  discount  also  enables  Nasdaq 
Trading  Applications  to  compete  with 
discounts  offered  by  larger  unregulated 
providers  of  management  software  and 
services.  According  to  Nasdaq,  this 
comj)etition  gives  market  participants 
greater  product  choice  in  the 
management  software  business. 

c.  Tools  Plus.  Nasdaq  Tools.  Inc. 
launched  Tools  Plus  in  the  fall  of  2001 
as  an  order  management  service  for 
NWII  users  that  provides  continuously 
updated  valuation  (including  tracking 
positions,  profits  and  losses,  automatic 
execution),  order  display  and  risk 
management  functions.  Tools  Plus  also 
assists  subscribers  with  trade  reporting 
to  ACT  and  connections  to  ECNs.  Tools 
Plus  distributes  data  associated  with 
compliance  obligations  including  the 
NASD's  OATS  Rules  and  Rules  llAcl- 
5  and  llAcl-6  under  the  Act.  Tools 
Plus  also  delivers  customer  data  to  the 
customer's  clearing  firm.  In  particular. 
Tools  Plus  allows  a  customer  to: 

•  Pre-configure  the  screen  layout  to 
monitor  orders  and  quotes  using  various 
criteria. 

•  Combine  multiple  keystroke  or 
mouse  functions  when  executing  orders 
and  routing  orders  through  Nasdaq 
systems  (SuperMontage.  SuperSoes, 
SelectNet  or  the  Advanced 
Computerized  Execution  System 
("AQIS")),  and  non-Nasdaq  systems 
(such  as  ECNs  or  other  Tools  Plus 
customers). 

•  Access  a  single  screen  quote 
montage  displaying  customized  quote 
information  from  various  ECNs 
connected  to  Tools  Plus  (currently. 


■'  Securities  Exchange  Act  Release  No.  44899 
(October  2,  2001),  66  FR  51707  (October  10.  2001) 
(SR-NASD-01-63).  Securities  Exchange  Act 
Relea.se  No.  44898  (October  2.  2001).  66  FR  S1703 
(October  10.  2001)  (SR-NASD-01-64)  (charges  for 
order  execution  decrease  incrementally  as  market 
maker's  order  volume  increases). 

'^Securities  Exchange  Act  Release  No.  44292 
(May  11.  2001).  66  FR  27715  (May  18.  2001) 
(SR-Phbt-01-49). 


Wave  Securities,  LLC  (ARCA)  and 
Redibook  ECN,  LLC;  Brut,  LLC;  The 
Island  ECN;  Instinet;  MarketXT,  Inc.; 
and  B-Trade  Services,  LLC),  if  the 
customer  has  a  subscriber  agreement 
with  the  ECN. 

•  Access  the  following  tools  to 
manage  risk  and  assess  the  profitability 
of  trading  activity  at  the  firm: 

— A  monitoring  feature  that  allows  a 
supervisor  to  see  the  activity  of  each 
trader  in  the  firm  and  track  on  a 
continuous  basis  each  trader's 
profitability  and  long,  short  and  total 
trade  exposure. 

— Updated  information  on  the 

profitability  for  the  firm  of  trading  in 
a  particular  security. 

•  Facilitate  compliance  with 
Commission  and  self  regulatory 
organization  requirements  by: 

— Tracking  and  displaying  all  orders 
covered  by  NASD  IM-2110-2,  which 
prohibits  NASD  members  from 
trading  ahead  of  customer  limit 
orders. 

— Compiling  order  and  trade  data  that 
can  automatically  be  sent  to  the 
market  maker's  clearing  firm  after  the  . 
close  of  the  trading  day. 

— Reporting  statistical  information  on 
order  execution  required  by  Rules 
llAcl-5  and  llAcl-6  under  the  Act 
to  third-party  disclosure  services. 

— Creating  a  data  file  that  meets  the 
NASD's  OATS  requirements,  which 
can  be  transmitted  to  the  NASD  on  a 
nightly  basis.''' 

•  Customize  Tools  Plus  software  to 
accept  order  flow  from  any  custom 
interface  and  to  route  orders  to  any 
system  that  the  market  maker  requests. 

Nasdaq  provides  two  Microsoft  NT 
database  servers  per  market  maker  (the 
"client  servers").  These  servers  are 
housed  at  the  Nasdaq  Trading 
Applications  facility,  currently  in  Jersey 
City,  New  Jersey.  The  client  servers  are 
connected  through  Nasdaq  Trading 
Applications'  network  infrastructure  to 
the  Tools  Plus  core  servers  that 
re-distribute  market  data  that  is 
provided  horn  the  multiple  data 
sources,  including  Nasdaq  systems  and 
ECNs  and  other  non-Nasdaq  systems 
discussed  above.  The  client  servers  also 
store  all  order,  position  tracking  and 
profit  and  loss  information.  Customers 


■*  Nasdaq  reaffirms  the  representation  made  in  a 
prior  rule  change  that  we  commit  that  we  will  not 
use  OATS  data  to  gain  a  competitive  advantage  over 
another  SRO  or  broker  dealer  (market  maker  or 
ECN)  and  confirms  that  we  have  put  in  place 
effective  internal  controls  to  carry  out  this  policy 
of  not  using  OATS  data  to  obtain  a  competitive 
advantage.  See  Letter  from  Richard  C.  Ketchum, 
President,  Nasdaq,  to  Robert  L.D.  Colby,  Deputy 
Director.  Division,  Commission,  dated  January  8. 
2001. 


of  Tools  Plus  do  not  receive  any  priority 
or  other  advantage  in  accessing 
Nasdaq's  systems  as  a  result  of  their 
subscription  to  Tool  Plus.  Tools  Plus  is 
designed  to  comply  with  the 
requirements  of  Rule  llAcl-2(c)  under 
theAct.'"* 

The  fees  schedule  for  Tools  Plus 
proposed  in  the  rule  change  would 
apply  to  all  customers  and  are 
comparable  to  fees  previously  charged 
for  Tools  Plus.  The  Tools  Plus  proposed 
fee  structure  consists  of  charges  for 
installation,  monthly  terminal  fees, 
connection  to  ECNs,  monthly 
maintenance,  equipment  and  pass 
through  fees  bom  the  various  data 
providers.  The  fee  proposal  includes  a 
monthly  fee  per  terminal  of  $750,  with 
a  volume  reduction  to  $500  per  terminal 
for  customers  with  more  than  30  or 
more  terminals  equipped  with  Tools 
Plus  if  the  customer  signs  a  two  year 
contract  (collectively,  "Terminal 
Charges").  There  is  a  monthly  minimum 
aggregate  fee  for  Terminal  Charges  of 
$2,000  per  subscriber.  Nasdaq  Tools 
requires  a  deposit  equal  to  two  times  the 
customer's  actual  monthly  Terminal 
Charges,  which  is  refunded  to  the 
customer  upon  termination  of  the 
contract  net  of  any  outstanding  balances 
owed  Nasdaq. 

In  addition,  Nasdaq  would  charge 
subscribers  for  Computer  to  Computer 
Interface  ("CTCI")  and  Service  Delivery 
Platform  ("SDP")  '•*  connections  and  for 
market  data  redistribution  charges.  Prior 
to  the  merger  of  Nasdaq  and  Nasdaq 
Tools,  Inc.,  Nasdaq  charged  Nasdaq 
Tools,  Inc.  as  a  vendor  for  such 
purposes  according  to  the  same  fee 
schedule  applied  to  other  vendors.'^ 
Nasdaq  proposes  to  continue  to  use  the 
same  fee  schedule  applied  to  Nasdaq 
Tools,  Inc.  for  these  Nasdaq  connections 
and  information  unless  and  until 
Nasdaq  files  a  new  proposed  rule 
change.  Nasdaq  anticipates  that  the 
CTCI  and  SDP  fees  charged  to  customers 
of  Tools  Plus  would  continue  to 
approximate  the  fees  charged  to  vendors 
of  Nasdaq.  "*  The  proposed  fees  are  as 
follows: 

•  Connection  to  Nasdaq  CTCI:  $265 
per  subscriber  (regardless  of  number  of 
terminals); 


"  17  CFR  240.1  lAc1-2(c). 

■"SDP  charges  are  only  paid  by  subscribers  who 
handle  customer  orders. 

"  .See  NASD  Rule  7010(f)(2)  (SDP)  and  Rule 
7010(0(3)  (CTCI).  The  SDP  and  CTCI  fees  charged 
customers  of  Tools  Plus  under  the  proposed  fee 
schedule  reflect  band  width  savings  that  allow 
multiple  customers  to  use  the  same  SDP  and  CTQ 
connections,  as  discussed  infra. 

'■Telephone  conversation  between  John  A. 
Zecca,  Assistant  General  Counsel,  Nasdaq  and  Susie 
Cho,  Special  Counsel.  Division.  Commission, 
December  9.  2002. 
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•  Connection  to  Nasdaq  SDP:  $250 
per  month  per  subscriber  (regardless  of 
number  of  terminals);  and 

•  Market  data  redistribution  charges: 
as  set  by  relevant  market  data  provider 
and  passed  through  to  Tools  Plus 
subscribers  at  cost. 

The  SDP  and  CTCI  charges  relate  to 
Tools  Plus'  CTCI  and  SDP  cormections 
to  Nasdaq's  systems  and  are  in  addition 
to  any  SDP  and  CTCI  connections  a 
customer  may  have  to  link  directly  to 
Nasdaq.  The  purposes  for  which  "Tools 
Plus  connects  to  Nasdaq  are  limited 
and,  accordingly,  do  not  require  a  large 
amount  of  bandwidth.  Nasdaq  Trading 
Applications  is  able  to  send  and  receive 
data  for  a  number  of  customers  using 
the  same  SDP  and  CTCI  connections 
and  the  fees  charged  to  the  subscribers 
to  Tools  Plus  for  the  cormections  reflect 
these  economies  of  scale.  An  NWII  that 
displays  Tools  Plus  connects  directly  to 
Nasdaq  systems  through  an  application- 
programming  interface  ("API").  Nasdaq 
directly  bills  customers  of  Tools  Plus  for 
API  linkages.'" 

In  addition,  Nasdaq  proposes  to 
charge  the  following  fees  for  Tools  Plus: 

•  Installation  fee  of  $13,550  for  Tools 
Plus  and  one  terminal  and  $140  for  each 
additional  terminal; 

•  One-time  port  charge  of  $1,250  for 
each  line  or  $2,500  for  two  lines  for 
access  to  Tools  Plus; 

•  Training  Fees  of  $400  per  day  plus 
travel  expenses  for  on-site  training  and 
$150  for  training  course  at  Nasdaq  (2 
hours  of  training  per  user  is  included  in 
price  of  installation);  and 

•  ECN  access  maintenance  charge  of 
$250  per  month  for  each  customer 
(regardless  of  number  of  terminals)  for 
each  ECN  accessed  through  Tools 
Plus.20 

Nasdaq  also  creates  custom  interfaces 
for  Tools  Plus  subscribers.  Subscribers 
are  supplied  with  a  Statement  of  Work 
that  outlines  the  time  and  resources 
needed  to  complete  the  project.  The 
Statement  of  Work  must  be  approved 
and  signed  by  both  the  subscriber  and 
Nasdaq  before  any  programming  begins. 
As  is  currently  the  case,  each  Tools  Plus 
subscriber  would  receive  one  custom 
interface  to  the  subscriber's  clearing 
firm  as  part  of  the  cost  of  installation  of 
Tools  Plus.  Nasdaq  proposes  to  charge 
by  the  hour  for  all  other  customized 
programming  and  maintenance  on 
custom  interfaces  based  on  the  labor 
schedule  set  forth  below: 

Standard  Labor  rates  for: 


Calendar 

Calendar  year  2002 

year  2003 

and  thereafter 

Senior  Programmer:  $175/ 

$20Q/hour 

hour. 

Programmer  $125/hour 

$150/hour 

Junior  Programmer:  $100/ 

$125/hour 

hour. 

Project  Management:  $150/ 

$175/hour 

hour. 

Network  Engineer:  $125/hour 

$150/hour 

Operations  Support:  $100/ 

$125/hour 

hour. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^' 
in  general,  and  with  Section  15A(b)(5) 
of  the  Act,22  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees,  dues,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 
Nasdaq  believes  that  the  fees  are 
reasonable  in  that  they  have  been 
calculated  to  approximate  the  fees 
previously  charged  for  Tools  and  Tools 
Plus  products. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

A.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change  contained  in  this  filing. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section       { 
19(b)(3)(A)(ii)  of  the  Act "  and 
subparagraph  (f)  of  Rule  19b-4,2* 
thereunder  because  it  establishes  or 
changes  a  due,  fee  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,    - 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-164  and  should  be 
submitted  by  January  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  02-31651  Filed  12-16-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46982;  RIe  No.  SR-PCX- 
2002-70] 

Self-Regulatoiy  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  To  Amend  Its 
Schedule  of  Fees  and  Charges 
Relating  to  the  Archipelago  Exchange 

December  11.2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
15,  2002,  the  Pacific  Exchange,  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  the  PCX  has 
prepared.  The  Commission  is 


*"  Fees  related  to  API  linkages  are  set  forth  at 
NASD  Rule  7010(f). 

^°This  charge  only  applies  to  subscribers  who 
route  orders  to  the  ECN. 


2'  15  U.S.C  780-3. 

"  15  U.S.C.  78o-3(bM5). 

"15  U.S.C.  78s(b)(3)(A)(ii). 

"17CFR240.19b-t(f). 


» 17  CFR  200.3O-3(aMl2). 
•  15  U.S.C.  78s(b)(l). 
2CFR240.19b-4. 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fttim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owned 
subsidiary  PCX  Equities,  hic.  ("PCXE"), 
proposes  to  amend  its  fee  schedule  for 
services  provided  to  ETP  Holders  and 
Sponsored  Participants  (collectively 
"Users")  on  the  Archipelago  Exchange 
( "ArcaEx").  the  equities  trading  facility 
of  PCXE.  Specifically,  the  PCX  proposes 
to  (1)  increase  the  per  share  transaction 
fee  for  odd-lot  orders  in  listed  securities 
that  are  routed  away  via  ArcaEx  and 
executed  by  another  market  center;  and 
(2)  increase  the  transaction  credit  for 
Market  Makers  who  provide  liquidity  in 
exchange-listed  American  Depositary 
Receipts  ("ADRs").  The  text  of  the 
proposed  rule  change  is  available  at  the 
PCX  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  • 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  the 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Routing  Service  Fee 

The  PCX  currently  charges  all  Users  a 
transaction  fee  of  $0,004  per  share  for 
any  imfiUed  or  residual  portion  of  an 
odd-lot  order  in  a  listed  security, 
including  exchange-traded  funds 
("ETFs"),  that  is  routed  away  via 
ArcaEx  and  executed  by  another  market 
center  or  participant.  The  PCX  proposes 
to  increase  this  transaction  fee  to  $0.03 
per  share  to  conform  to  the  current  fee 
of  $0.03  per  share  that  is  applied  to  odd- 
lot  orders  executed  on  ArcaEx.  The  PCX 
notes  that  odd-lot  orders  that  are  created 
as  a  result  of  a  partial  fill  of  a  round  lot 
that  are  subsequently  routed  away  and 
executed  on  another  market  will 
continue  to  be  subject  to  the  $0,004  per- 
share  fee  applicable  to  round  lot  orders. 
The  PCX  believes  that  this  fee  is 
reasonable  and  is  structured  to  allocate 


fairly  the  costs  of  operating  the  ArcaEx 
facility. 

2.  Market  Maker  Transaction  Credit 

The  PCX  is  proposing  to  increase  the 
level  of  the  transaction  credit  paid  to 
market  makers  who  provide  liquidity  in 
exchange-listed  American  Depositary 
Receipts  ("ADRs").  Currently,  market 
makers  who  enter  "Q  Orders"  ^  in 
exchange-listed  ADRs  that  are 
subsequently  executed  against  incoming 
marketable  orders  earn  a  credit  of 
$0.0015  per  share.  The  PCX  proposes  to 
increase  the  level  of  the  transaction 
credit  for  ADRs  bom  $0.0015  to  $0,002 
per  share.*  The  increased  credit  of 
$0,002  is  the  same  amount  that  is 
currently  applied  to  orders  that  provide 
liquidity  in  ETFs.^  The  PCX  states  that 
this  credit  is  intended  to  create 
additional  inceiitives  to  market  makers 
to  provide  liquidity  in  ADRs  that  are 
traded  on  the  ArcaEx  facility. 

The  PCX  believes  that  the  proposal  is 
consistent  with  section  6(b)  of  the  Act," 
particularly  section  6(b)(4)  of  the  Act,^ 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition^that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act"  and  Rule  19b-4  (f) 
thereunder  "  because  it  changes  a  PCX 


^  Q  Orders  are  limit  orders  that  are  submitted  to 
ArcaEx  by  a  market  maker  in  those  securities  in 
which  the  market  maker  is  registered  to  trade.  See 
PCXE  Rule  7.31(k). 

*  The  current  S0.02  per  share  credit  that  is 
provided  to  any  market  maker  that  executes  against 
an  odd-lol  order  in  the  Odd  Lot  Tracking  Order 
Process  will  remain  in  effect. 

'  The  increased  credit  of  $0.(X)2  parallels  a  recent 
change  to  the  User  Transaction  Credit  for  certain 
transactions  in  ADRs.  See  Securities  Exchange  Act 
Release  No  46784  (November  7.  2002).  67  FR  69283 
(November  15.  2002)  (SR-PCX-2002-68). 

*15U.S.C.  78f[b). 

'  15  U.S.C  78f(b)(4). 

■15U.S.C.  78s(bK3)(A). 

•17CFR240.19b-4(fl. 


fee.  At  any  time  within  60  days  after  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  that  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-2002- 
70  and  should  be  submitted  by  January 
7.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  NIcFarland, 
Deputy  Secretary. 
•  |FR  Doc.  02-31654  Filed  12-16-02;  8:45  am] 

BtLLMQ  CODE  W10-01-P 


OFFICE  OF  SPECIAL  COUNSEL 
Change  of  Addrass  for  Dallas  Office 

agency:  Office  of  Special  Coimsel 
action:  Notice 

SUMMARY:  Effective  Monday.  December 
9.  2002.  the  Dallas  Field  Office  (DFO)  of 
the  U.S.  Office  of  Special  Counsel  (OSC) 
moved  to  the  A.  Maceo  Smith  Federal 
Building,  525  Griffin  Street,  Room  824. 
Box  103.  Dallas.  TX  75202.  The  DFO 
telephone  number  continues  to  be  (214) 
76  7-88  7 1 .  Additional  OSC  contact 
information  can  be  found  on  the  agency 
Web  site  at  http://www.osc.gov. 
EFFECTIVE  DATE:  December  9.  2002. 


«»17  CFR  200.30-3(aHl2). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Stackhouse,  by  mail  to  the 
Planning  and  Advice  Division.  1730  M 
Street.  NW.  (Suite  201).  Washington.  DC 
20036;  by  telephone,  at  (202)  653-8971; 
or  by  fax,  at  (202)  653-5161. 

Dated:  December  10,  2002. 
Elaine  D.  Kaplan, 

Special  Counsel. 

(FR  Doc.  02-31648  Filed  12-16-02;  8:45  am] 

BNJJNG  CODE  740S-01-S 


DEPARTMENT  OF  STATE 

[Public  Notice  4231] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Detarminations: 
"Origins  of  tha  Ruaaian  Avant-Garda" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1. 1999  (64  FR  56014).  and 
Delegation  of  Authority  No.  236  of 
October  19.  1999  (64  FR  57920),  as 
amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition. 
"Origins  of  the  Russian  Avant-Garde," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  These  objects 
are  imported  pursuant  to  a  loan 
agreement  with  a  foreign  lender.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Walters  Art 
Musetun.  Baltimore.  Maryland,  from  on 
or  about  February  13.  2003,  to  on  or 
about  May  25.  2003,  the  Fine  Arts 
Museum  of  San  Francisco.  San 
Francisco.  California,  from  on  or  about 
June  29.  2003.  to  on  or  about  September 
21,  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning.  Attorney-Adviser.  Office  of 
the  Legal  Adviser,  202/619-5997.  and 
the  address  is  United  States  Department 
of  State.  SA-44.  Room  700,  301  4th 
Street.  SW..  Washington.  DC  20547- 
0001. 


Dated:  December  11,  2002. 

Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 

[FR  Doc.  02-31688  Filed  12-16-02;  8:45  am) 

BILLING  CODE  471(M»-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4230] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  13224  Relating  to 
ttM  Moroccan  Islamic  Combatant 
Group  (6ICM) 

Acting  under  the  authority  of  Section 
1(b)  of  Executive  Order  13224  of 
September  23.  2001,  and  in  consultation 
with  the  Secretary  of  the  Treasury  and 
the  Attorney  General,  I  hereby 
determine  that  the  Moroccan  Islamic 
Combatant  Group  (GICM)  has 
committed,  or  poses  a  significant  risk  of 
committing,  acts  of  terrorism  that 
threaten  the  security  of  U.S.  nationals  or 
the  national  security,  foreign  policy,  or  . 
economy  of  the  United  States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  December  5,  2002. 
Colin  L.  Powell, 

Secretary  of  State,  Department  of  State. 

[FR  Doc.  02-31687  Filed  12-16-02;  8:45  am) 

BIUJNG  COOC  4710-10-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttM  Secretary 

Privacy  Act  of  1974:  System  of 
Records 

AGENCY:  Transportation  Security 
Administration,  DOT. 
ACTION:  Notice  to  establish  three  systems 
of  records. 

SUMMARY:  DOT  proposes  to  establish 
three  systems  of  records  luider  the 
Privacy  Act  of  1974  and  to  exempt  them 
frtim  certain  provisions  of  the  Act. 


EFFECTIVE  DATE:  January  27,  2003.  If  no 
comments  are  received,  the  proposal 
will  become  effective  on  the  above  date. 
If  comments  are  received,  the  comments 
will  be  considered  and,  where  adopted, 
the  documents  will  be  republished  with 
changes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  L.  Coates,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  7th  Street,  SW.,  Washington,  DC 
20590,  (202)  366-6964  (telephone), 
(202)  366-7024  (fax), 
yvonne.Coates@ost.dot.gov  (Internet 
address). 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
above  mentioned  address. 

DOT/TSA  001 

SYSTEM  NAME: 

Transportation  Security  Enforcement 
Record  System  (TSERS). 

SECURITY  classification: 

Classified,  sensitive. 

SYSTEM  location: 

Records  are  maintained  in  the  Office 
of  Chief  Counsel,  the  Office  of  the 
Associate  Under  Secretary  for  Aviation 
Operations,  and  the  Office  of  the 
Associate  Undw  Secretary  for 
Inspection,  Transportation  Security 
Administration  (TSA),  Department  of   - 
Transportation,  400  7th  Sti«et,  SW.. 
Washington,  DC  20590.  Records  will 
also  be  maintained  at  the  various  TSA 
field  offices. 

CATEQORtES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Owners,  operators,  and  employees  in 
all  modes  of  transportation  for  which 
TSA  has  security-related  duties; 
witnesses;  passengers  undergoing 
screening  of  their  person  or  property; 
and  individuals  against  whom 
investigative,  administrative,  or  legal 
enforcement  action  has  been  initiated 
for  violation  of  certain  Transportation 
Security  Administration  Regulations 
(TSR),  relevant  provisions  of  49  U.S.C. 
chapter  449.  or  other  laws. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  related  to  the  screening  of 
passengers  and  property  and  the 
investigation  or  prosecution  of  any 
alleged  violation,  including  name  of  and 
demographic  information  about  alleged 
violators  and  witnesses;  place  of 
violation;  Enforcement  Investigative 
Reports  (EIRs);  seouity  incident  reports, 
screening  reports,  suspicious-activity 
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reports  and  other  incident  or 
investigative  reports;  statements  of 
alleged  violators  and  witnesses: 
proposed  penalty;  investigators' 
analyses  and  work  papers;  enforcement 
actions  taken;  findings;  documentation 
of  physical  evidence;  correspondence  of 
TSA  employees  and  others  in 
enforcement  c^ses;  pleadings  and  other 
court  filings;  legal  opinions  and  attorney 
work  papers. 

AUTHORITY  FO«  MAINTENANCE  Of  THE  SYSTEM: 

49  U.S.C.  114(d).  44901.  44903. 
44916. 46101.  46301. 

PURPOSE(S): 

The  records  are  created  in  order  to 
maintain  a  civil  enforcement  and 
inspections  system  for  all  modes  of 
transportation  for  which  TSA  has 
security  related  duties.  They  may  be 
used,  generally,  to  identify,  review, 
analyze,  investigate,  and  prosecute 
violations  or  potential  violations  of 
transportation  security  laws. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Furnish  responses  to  queries  from 
Federal,  State,  tribal,  territorial,  and 
local  law  enforcement  and  regulatory 
agencies,  both  foreign  and  domestic, 
regarding  individuals  who  may  pose  a 
risk  to  transportation  or  national 
security;  a  risk  of  air  piracy  or  terrorism 
or  a  threat  to  airline  or  passenger  safety; 
or  a  threat  to  aviation  safety,  civil 
aviation,  or  national  security. 

(2)  Furnish  information  to  airport 
operators,  aircraft  operators,  and 
maritime  and  land  transportation 
operators  about  individuals  who  are 
their  employees,  job  applicants,  or 
contractors,  or  persons  to  whom  they 
issue  identification  credentials,  or  grant 
clearances  to  seciu«d  areas  in 
transportation  facilities. 

(3)  Disclose  information  to  a  Federal. 
State,  or  local  agency,  maintaining  a 
civil,  criminal  or  other  relevant 
enforcement  information  or  other 
pertinent  information,  that  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(4)  Furnish  information  to  the  news 
media  in  accordance  with  the  guidelines 
contained  in  28  CFR  50.2,  which  relate 
to  civil  and  criminal  proceedings. 

(5)  Furnish  information  to  the 
Department  of  State  and  the  Intelligence 
Community  to  further  those  agencies' 
efforts  with  respect  to  individuals  who 
may  pose  a  risk  to  transportation  or 


national  security;  a  risk  of  air  piracy  or 
terrorism  or  a  threat  to  airline  or 
passenger  safety;  or  a  threat  to  aviation 
safety,  civil  aviation,  or  national 
security. 

(6)  Provide  information  or  records, 
when  appropriate,  to  international  and 
foreign  governmental  authorities  in 
accordance  with  law  and  formal  or 
informal  international  agreement. 

(7)  To  any  person  performing  a 
contract  for  TSA  to  the  extent  necessary 
to  perform  the  contract. 

(8)  To  any  agency  or  instrumentality 
charged  under  applicable  law  with  the 
protection  of  the  public  health  or  safety 
under  exigent  circumstances  where  the 
public  health  or  safety  is  at  risk. 

(9)  To  provide  information  contained 
in  the  records  to  third  parties  during  the 
course  of  any  law  enforcement 
investigation  into  violations  or  potential 
violations  of  transportation  security 
laws  to  the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

(10)  To  the  Department  of  Justice, 
United  States  Attorney's  Office,  or  other 
Federal  agencies  for  further  collection 
action  on  any  delinquent  debt  when 
circumstances  warrant. 

(11)  To  a  debt  collection  agency  for 
the  purpose  of  debt  collection.  See  also 
DOT  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTINQ 
AGENCIES: 

Privacy  Act  information  may  be 
reported  to  consumer  reporting  agencies 
pursuant  to  5  U.S.C.  552a(b)(12) 
collecting  on  behalf  of  the  United  States 
Government. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
in  computer-accessible  storage  media. 
Records  are  also  stored  on  microfiche 
and  roll  microfilm. 

RETRtEVABUTY: 

Records  are  retrieved  by  name, 
address,  social  security  account  number, 
administrative  action  or  legal 
enforcement  numbers,  or  other  assigned 
identifier  of  the  individual  on  whom  the 
records  are  maintained. 

SAFEGUARDS: 

Access  to  TSA  working  and  storage 
areas  is  restricted  to  DOT  employees  on 
a  "need  to  know"  basis.  Strict  control 
measures  are  enforced  to  ensure  that 
access  to  classified  and/or  sensitive 
information  in  these  records  is  also 
based  on  "need  to  know."  Electronic 


access  is  limited  by  computer  security 
measures  that  are  strictly  enforced. 
Generally,  TSA  file  areas  are  locked 
after  normal  duty  hours  and  the 
facilities  are  protected  from  the  outside 
by  security  personnel. 

RETENTION  AND  DISPOSAL: 

National  Archives  and  Records 
Administration  approval  is  pending  for 
the  records  in  this  system.  Paper  records 
and  information  stored  on  electronic 
storage  media  are  maintained  within 
TSA  for  5  years  and  then  forwarded  to 
Federal  Records  Center.  Records  are 
destroyed  after  10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Information  Systems  Program 
Manager,  Office  of  the  Chief  Counsel, 
Transportation  Security  Administration, 
GSA  Regional  Office  Building  Room 
5002,  400  7th  Street,  SW.,  Washington, 
DC  20590. 

NOTIFICATION  PflOCEDURC: 

Individuals  who  wish  to  determine 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  System  Manager  at  the  above 
address.  Inquiries  should  include  the 
individual's  full  name,  social  security 
number,  and  return  address. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  Procedure." 
Individuals  requesting  access  must 
comply  with  the  DOT's  Privacy  Act 
regulations  on  verification  of  identity 
(49  CFR  10.37). 

CONTESTV4G  RECORD  PROCEDURES: 
See  "Notification  Procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  alleged  violator, 
TSA  employees  or  contractors, 
witnesses  to  the  alleged  violation  or 
events  surrounding  the  alleged 
violation,  other  third  parties  who 
provided  information  regarding  the 
alleged  violation,  state  and  local 
agencies,  and  other  Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(2). 

DOTn^A  002 

SYSTEM  NAME: 

Transportation  Workers  Employment 
Investigations  System  (TWEI). 

SECURITY  CLASSmCATION: 

Classified,  sensitive. 

SYSTEM  LOCATION: 

Records  are  maintained  at  the  offices 
of  the  Transportation  Security 
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Administration  (TSA),  Department  of 
Transportation  (DOT),  400  7th  Street, 
SW..  Washington,  DC  20590.  Some 
records  may  also  be  maintained  at  the 
offices  of  a  TSA  contractor,  or  in  TSA 
field  offices. 

CATEQOMES  OF  MDMOUALS  COVERED  BY  TNE 
SYSTEM: 

a.  Individuals,  other  than  employees 
of  iMsderal,  State,  tribal,  territorial,  and 
local  governments  (including  law 
enforcement  officers),  who  require  or 
seek  access  to  airport  sterile  areas;  have 
unescorted  access  authority  to  a  security 
identification  display  area  (SIDA);  have 
authority  to  grant  others  unescorted 
access  to  a  SIDA;  are  seeking  imescorted 
access  authority  to  a  SIDA;  are  seeking 
to  have  authority  to  grant  others 
unescorted  access  to  a  SIDA;  have 
regular  escorted  access  to  a  SEDA;  or  are 
seeking  regular  escorted  access  to  a 
SIDA. 

b.  Individuals  who  have  or  are 
seeking  responsibility  for  screening 
passengers  or  carry-on  baggage,  and 
those  individuals  serving  as  immediate 
supervisors  and  the  next  supervisory 
level  to  those  individuals,  other  than 
employees  of  the  TSA  who  perform  or 
seek  to  perform  these  functions. 

c.  Individuals  who  have  or  are  seeking 
responsibility  for  screening  checked 
baggage  or  cargo,  and  their  immediate 
supervisors,  other  than  employees  of  the 
TSA  who  perform  or  seek  to  perform 
these  functions. 

d.  Individuals  who  have  or  are 
seeking  the  authority  to  accept  checked 
baggage  for  transport  on  behalf  of  an 
aircraft  operator  that  is  required  to 
screen  passengers. 

e.  Pilots,  fli^t  engineers,  flight     * 
navigators,  and  flight  attendants 
assigned  to  duty  in  an  aircraft  during 
flight  time  for  an  aircraft  operator  that 
is  required  to  adopt  and  carry  out  a 
security  program. 

f.  Individuals,  other  than  employees 
of  Federal,  State,  tribal,  territorial,  and 
local  governments,  who  have  or  are 
seeking  access  to  a  transportation 
facility  in  the  maritime  or  land 
transportation  system. 

g.  Other  individuals  who  are 
connected  to  the  transportation  industry 
for  whom  TSA  may  be  required  by 
statute  to  conduct  background 
investigations  to  provide  an  adequate 
level  of  transportation  security. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

TSA's  automated  system  may  contain 
any  or  all  of  the  following:  (a)  Name;  (b) 
social  seciuity  number;  (c)  date  of  birth; 
(d)  submitting  office  number  of  the 
airport,  aircraft  operator,  or  maritime  or 
land  transportation  operator  submitting 


the  individual's  information;  (e)  OPM 
case  number;  (f)  other  data  as  required 
by  form  FD  258  (fingerprint  card);  (g) 
dates  of  submission  and  transmission  of 
the  information,  as  necessary  to  assist  in 
tracking  submissions,  payments,  and 
transmission  of  records;  (h) 
identification  records  obtained  from  the 
Federal  Bureau  of  Investigation  (FBI), 
which  are  compilations  of  criminal 
history  record  information  pertaining  to 
individuals  who  have  criminal 
fingerprints  maintained  in  the  FBI's 
Fingerprint  Identification  Records 
System  (FIRS);  (i)  data  gathered  frtim 
foreign  governments  that  is  necessary  to 
address  security  concerns  in  the 
aviation,  maritime,  or  land 
transportation  systems;  (j)  information 
provided  by  the  Central  Intelligence 
Agency  and  other  membms  of  the 
Intelligence  Community,  and  (k)  other 
information  provided  by  the 
information  systems  of  other  Federal. 
State,  tribal,  and  local  governmental 
agencies. 

AUTHORITV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

49  U.S.C.  sections  114  and  44936. 

PURPOSE(S): 

To  facilitate  the  perfonnance  of 
employment  investigations,  including 
fingerprint-based  criminal  history 
records  checks  (CHRCs),  which  Federal 
law  and  TSA  regulations  require  for  the 
individuals  identified  in  "Categories  of 
individuals  covered  by  the  system" 
above. 

a.  To  assist  in  the  management  and 
tracking  of  the  status  of  employment 
investigations. 

b.  To  permit  the  retrieval  of  the 
results  of  employment  investigations, 
including  criminal  history  records 
checks  and  searches  in  other 
governmental  identification  systems, 
performed  on  the  individuals  covered 
by  this  system. 

c.  To  permit  the  retrieval  of 
information  from  other  law  enforcement 
and  intelligence  databases  on  the 
individuals  covered  by  this  system. 

d.  To  track  the  fees  incurred  and 
payment  of  those  fees  by  (he  airport 
operators,  aircraft  operators;  and 
maritime  and  land  transportation 
operators  for  services  related  to  the 
employment  investigations. 

e.  To  facilitate  the  performance  of 
other  investigations  that  TSA  may  be 
required  by  statute  to  complete  to 
provide  an  adequate  level  of 
transportation  seciuity. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Furnish  information  or  records, 
electronically  or  manually,  to 


contractors,  grantees,  experts, 
consultants,  agents  and  other  non-DOT 
employees  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  other  assignment  frtim  the 
Federal  government  for  the  purpose  of 
providing  consulting,  data  processing, 
clerical,  or  secretarial  functions  to  assist 
TSA  in  all  functions  relevant  to  the 
employment  investigations. 

(2)  Furnish  to  airport  operatixs. 
aircraft  operators,  and  maritime  and 
land  transportation  operators  that  are 
required  to  conduct  an  employment 
investigation,  or  to  be  informed  of  the 
results  of  an  employment  investigation, 
for  individuals  covered  by  this  system 
pursuant  to  49  U.S.C.  114  and  44936 
and  regulations  in  49  CFR  chapter  XII. 

(3)  Furnish  to  the  Office  of  Personnel 
Management  (OPM),  the  FBI,  and  other 
government  agencies,  as  necessary,  to 
conduct  the  employment  investigations 
and  to  facilitate  payment  and 
accounting. 

(4)  Furnish  responses  to  queries  from 
Federal,  State,  tribal,  territorial,  and 
local  law  enforcement  and  regulatory 
agencies,  both  foreign  and  domestic, 
regarding  individuals  who  may  pose  a 
risk  to  transportation  or  national 
security;  a  risk  of  air  piracy  or  terrorism 
or  a  threat  to  airline  or  passenger  safety; 
or  a  threat  to  aviation  safety,  civil 
aviation,  or  national  security. 

(5)  Furnish  information  to  individuals 
and  organizations,  in  the  course  of 
enforcement  efforts,  to  the  extent 
necessary  to  elicit  information  pertinent 
to  the  investigation,  prosecution,  or 
enforcement  of  civil  or  criminal  statutes, 
rules,  regulations  or  orders  regarding 
individuals  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(6)  Disclose  information  to  a  Federal, 
State,  tribal,  territorial,  or  local  agency 
maintaining  a  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  that  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(7)  Furnish  information  to  the  news 
media  in  accordance  with  the  guidelines 
contained  in  28  CFR  50.2,  which  relate 
to  civil  and  criminal  proceedings. 

(8)  Furnish  information  to  the 
Department  of  State  and  the  Intelligence 
Community  to  further  those  agencies' 
efforts  with  respect  to  individuals  who 
may  pose  a  risk  to  transportation  or 
national  security;  a  risk  of  air  piracy  or 
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terrorism  or  a  threat  to  airline  or 
passenger  safety;  or  a  threat  to  aviation 
safety,  civil  aviation,  or  national 
security. 

(9)  Provide  information  or  records, 
when  appropriate,  to  international  and 
foreign  governmental  authorities  in 
accordance  with  law  and  formal  or 
informal  international  agreement. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None.  • 

POUCIES  AND  PRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  electronic  storage  media  and  hard 
copy. 

RETREVABIUrY: 

TSA  system  administrators  can 
retrieve  information  by  the  unique 
"submitting  office  number"  of  the 
aviation,  maritime,  or  land 
transportation  operator  that  submitted 
the  individual's  information,  the 
individual's  social  security  number, 
individual's  name  and  date  of  birth,  the 
date  the  request  was  scheduled  for 
processing,  date  the  investigation  is 
closed,  and  the  OPM  case  number. 

Aviation,  maritime,  and  land 
transportation  operators  retrieve  the 
status  and  results  of  the  employment 
investigations  only  for  those  individuals 
whose  information  they  have  submitted, 
and  can  do  so  electronically.  Aviation, 
maritime,  and  land  transportation 
operators  use  their  submitting  office 
number  combined  with  the  social 
security  number  of  the  requested  subject 
to  retrieve  an  individual's  records. 

SAFEGUARDS: 

All  records  are  protected  from 
unauthorized  access  through 
appropriate  administrative,  physical, 
and  technical  safeguards.  These 
safeguards  include  restricting  access  to 
those  authorized  with  a  need-to-know; 
usingiocks,  alarm  devices,  and 
passwords;  and  encrypting  data 
communications. 

RETENTION  ANO  DBPOSAL: 

National  Archives  and  Records 
Administration  approval  is  pending  for 
the  records  in  this  system.  The  request 
is  for  all  records  to  be  piu^ed  one  year 
after  receipt  by  TSA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Security,  Office  of  Finance 
and  Administration,  TSA,  400  7th 
Street.  SW.,  Washington,  DC  20590. 


NOTncATiON  procedure: 

To  determine  whether  this  system 
contains  records  relating  to  you,  write  to 
the  System  Manager  identified  above. 

RECORD  access  PROCEDURES: 

Same  as  "Notification  Procedures" 
above.  Provide  your  full  name  and  a 
description  of  information  that  you 
seek,  including  the  time  frame  during 
which  the  record(s)  may  have  been 
generated.  Individuals  requesting  access 
must  comply  with  the  DOT's  Privacy 
Act  regulations  on  verification  of 
identity  (49  CFR  10.37). 

CONTESTMG  RECORD  PROCEDURES: 

Same  as  "Notification  Procedures," 
and  "Record  Access  Procedures'*  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  collected  from 
individuals  subject  to  a  criminal  history 
records  check  under  49  U.S.C.  114  and 
44936  and  49  CFR  chapter  XII. 
Information  is  also  collected  from 
aviation,  maritime,  and  land 
transportation  operators.  Information  is 
also  collected  from  domestic  and 
international  intelligence  sources, 
including  the  Central  Intelligence 
Agency.  The  sources  of  information  in 
the  criminal  history  records  obtained 
from  the  FBI  are  set  forth  in  the 
Department  of  Justice  Privacy  Act 
system  of  records  notice  "JUSTICE/FBI- 
009.  " 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(l)  and  (k)(2). 

DOT/TSA  004 

SYSTEM  NAME: 

Personnel  Background  Investigation 
File  System. 

SECURITY  CtASSmCATION: 

Classified,  sensitive. 

SYSTEM  LOCATION: 

Records  are  maintained  at  the  offices 
of  the  Transportation  Security 
Administration  (TSA),  Department  of 
Transportation  (DOT),  400  7th  Street, 
SW.,  Washington,  DC  20590.  Some 
records  may  also  be  maintained  at  the 
offices  of  a  TSA  contractor,  or  in  TSA 
field  offices. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  TSA  employees, 
applicants  for  TSA  employment,  and 
TSA  contract  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  an  index 
reference  record  used  to  track  the  status 
of  an  applicant's  background 


investigation,  standard  form  85P — 
Questionnaire  For  Public  Trust 
Positions,"  investigative  summaries  and 
compilations  of  criminal  history  record 
checks,  and  administrative  records  and 
correspondence  incidental  to  the 
background  investigation  process. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3301,  3302;  49  U.S.C.  114, 
44935;  and  Executive  Orders  10,450, 
10,577,  and  12,968. 

PURPOSE(S): 

The  system  will  maintain 
investigative  and  background  records 
used  to  make  suitability  and  eligibility 
determinations  for  the  individuals  listed 
under  "Categories  of  individuals." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

1.  Except  as  noted  in  Question  14  of 
the  Questionnaire  for  Public  Trust 
Positions,  when  a  record  on  its  face,  or 
in  conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  natiue,  and  whether 
arising  by  general  statute,  particular 
program  statute,  regulation,  rule,  or 
order  issued  pursuant  thereto,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  Federal,  State,  tribal, 
territorial,  foreign,  local,  or  other  public 
authority  responsible  for  enforcing, 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order. 

2.  To  any  source  or  potential  source 
from  which  information  is  requested  in 
the  course  of  an  investigation 
concerning  the  hiring  or  retention  of  an 
employee  or  other  personnel  action,  or 
the  issuing  or  retention  of  a  security 
clearance,  contract,  grant,  license,  or 
other  benefit,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

3.  To  contractors,  grantees,  experts, 
consultants,  or  volunteers  when 
necessary  to  perform  a  function  or 
service  related  to  this  record  for  which 
they  have  been  engaged.  Such  recipients 
are  required  to  comply  with  the  Privacy 
Act,  5  U.S.C.  552a,  as  amended. 

4.  To  contractors,  grantees,  experts, 
consultants  or  volunteers  to 
communicate  the  results  of  a  suitability 
and/ or  eligibility  determination  for  their 
employee  or  contractor,  or  for  any  other 
individual  pyerforming  work  for  the 
agency  under  their  direction  and 
control. 

5.  To  any  agency  or  instrumentality 
charged  under  applicable  law  with  the 
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protection  of  the  public  health  or  safety 
under  exigent  circumstances  where  the 
public  health  or  safety  is  at  risk. 

See  also  Department  of 
Transportation  Prefatory  Statement  of 
General  Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  ANO  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSMG,  RETAMMG,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
in  computer-accessible  storage  media. 
Records  are  also  stored  on  microfiche 
and  roll  microfilm. 

RETRtEVABNJTY: 

Records  are  retrieved  by  name, 
address,  and  social  security  accoimt 
number  or  other  assigned  tracking 
identifier  of  the  individual  on  whom  the 
records  are  maintained. 

SAFEGUARDS: 

Access  to  TSA  working  and  storage 
areas  is  restricted  to  DOT  employees  on 
a  "need  to  know"  basis.  Strict  control 
measures  are  enforced  to  ensure  that 
access  to  these  records  is  also  based  on 
"need  to  know."  Generally,  TSA  file 
areas  are  locked  after  normal  duty  hours 
and  the  facilities  are  protected  from  the 
outside  by  security  personnel. 

RETENTION  AND  DISPOSAL: 

Paper  records  and  information  stored 
on  electronic  storage  are  destroyed  upon 
notification  of  death  or  not  later  than  5 
years  after  separation  or  transfer  of 
employee  or  no  later  than  5  years  after 
contract  relationship  expires,  whichever 
is  applicable. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director,  Office  of  Security, 
Transportation  Security  Administration, 
400  7th  Street,  SW.,  Washington,  DC 
20590. 

NOTIFiCATION  PROCEDURE: 

To  determine  whether  this  system 
contains  records  relating  to  you,  write  to 
the  System  Manager  identified  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  Procedures" 
above.  Provide  your  full  name  and  a 
description  of  information  that  you 
seek,  including  the  time  frame  during 
which  the  record(s)  may  have  been 
generated.  Individuals  requesting  access 
must  comply  with  the  Department  of 
Transportation's  Privacy  Act  regulations 
on  verification  of  identity  (49  CFR 
10.37). 


CONTESTING  FKCORO  PROCEDURES: 

Same  as  "Notification  Procedure," 
and  "Record  Access  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  job  applicant  on  the 
Questionnaire  For  Public  Trust 
Positions,  law  enforcement  and 
intelligence  agency  record  systems, 
publicly-available  government  records 
and  commercial  data  bases. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(5). 

0M8  CONTROL  NUMBERS: 

OMB  No.  3206-0191,  standard  form 
85P — Questionnaire  For  Public  Trust 
Positions. 

Dated:  December  10.  2002. 
Yvonne  L.  Coates, 

Privacy  Act  Coordinator 

[FR  Doc.  02-31594  Filed  12-16-02;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34269] 

RailAmerica,  Inc.,  et  al.— Control  and 
Merger  Exemption — ^A&R  Line,  Inc., 
and  J.K.  Line,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  grants  an 
exemption  under  49  U.S.C.  10502  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25  for  noncarrier 
RailAmerica.  Inc.,  et  al.,  to  acquire 
control  of  A&R  Line,  Inc.  (A&R  Line), 
and  J.K.  Line,  Inc.  (J.K.  Line),  two 
wholly  owned  Class  III  railroad 
subsidiaries  of  Cargill.  Incorporated, 
and  to  merge  A&R  Line  and  J.K.  Line 
into  the  Toledo,  Peoria  &  Western 
Railway  Corporation,  subject  to  the 
employee  protective  conditions 
described  in  Wisconsin  Central  lid. — 
Acquisition  Exem. — Union  Pac.  RR,  2 
S.T.B.  218  (1997). 

DATES:  This  exemption  will  be  effective 
on  December  31,  2002.  Petitions  to  stay 
must  be  filed  by  December  23,  2002. 
Petitions  to  reopen  must  be  filed  by 
December  27,  2002. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  34269,  must  be  filed  vtrith 
the  Surface  Transportation  Board,  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  all 
pleadings  must  be  served  on  petitioners' 
representative,  Louis  E.  Gitomer,  Esq., 


Ball  Janik  LLP.  1455  F  Street,  NW., 
Suite  225,  Washington.  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon.  (202)  565-1600. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  Copies  of  the 
decision  may  be  purchased  from  Da  2 
Da  Legal  Copy  Service  by  calling  (202) 
293-7776  (assistance  for  the  hearing 
impaired  is  available  through  FIRS  at  1- 
800-877-8339)  or  by  visiting  Suite  405, 
1925  K  Street,  NW.,  Washington,  DC 
20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  December  11.  2002. 

By  the  Board,  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 

Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  02-31683  Filed  12-16-02;  8:45  ami 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Rnanciai  Manajgement  Service 

Privacy  Act  of  1974;  Computer 
Matching  Programs 

agency:  Financial  Management  Service, 

Treasury. 

action:  Notice. 

SUMMARY:  Pursuant  to  5  U.S.C.  552a,  the 
Privacy  Act  of  1974,  as  amended,  and 
the  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs,  notice  is  hereby 
given  of  the  conduct  by  Financial  ' 
Management  Service  (FMS)  of  matching 
programs. 

EFFECTIVE  DATE:  January  16.  2003. 
ADDRESSES:  Comments  or  inquiries  may 
be  submitted  to  the  Debt  Management 
Services,  Financial  Management 
Service,  401  14th  Street,  SW.,  Room 
448B,  Washington,  DC  20227. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  Debt  Management  Services, 
(202)  874-6660. 

SUPPLEMENTARY  INFORMATION:  FMS  is  the 
lead  agency  in  the  Federal  government 
for  administrative  debt  collection,  and 
collects  delinquent  non-tax  debts  owed 
to  the  Federal  government  and 
delinquent  debts  owed  to  States, 
including  past-due  child  support 
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obligations  being  enforced  by  States. 
One  of  the  key  debt  collection  tools 
used  by  FMS  is  administrative  offset.  As 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Pub. 
L.  104-134  (April  26.  1996),  31  U.S.C. 
3716  requires  Federal  disbiu^ing 
officials  to  offset  payments  to  collect 
delinquent  debts  submitted  to  FMS  by 
Federal  agencies  for  collection  by  offset. 
This  process  is  known  as  "centrsilized 
administrative  offset"  or  "centralized 
offset."  In  addition.  31  U.S.C.  3716 
authorizes  the  use  of  centralized  offset 
to  collect  delinquent  debts  owed  to 
states.  Federal  and  State  agencies 
submit  delinquent  debtor  information  to 
FMS,  and  FMS  maintains  information 
about  individuals  in  a  "system  of 
records"  for  debt  collection  entitled 
"Debt  Collection  Operations  System." 
identified  as  Treasury/FMS  .014. 

To  implement  the  centralized  offset 
provisions  of  the  DCIA.  FMS  matches 
records  concerning  Federal  payments 
with  its  debt  collection  records.  To  date, 
FMS  has  concentrated  its  efforts  on 
offsetting  Treasury-disbursed  payments 
made  by  FMS.  For  this  purpose,  a 
comprehensive  notice  of  computer 
matches  was  published  in  the  Federal 
Register  on  August  28, 1997,  Volimie  62 
at  page  45699  concerning  records 
contained  in  FMS'  payment  systems  of 
records  (Payment  Issue  Records  for 
Regular  Recurring  Benefit  Payments 
(Treasiuy/FMS  .002)  and  Payment 
Records  for  Other  than  Regular 
Recurring  Benefit  Payments  (Treasury/ 
FMS  .016))  with  records  contained  in 
the  FMS'  Debt  Collection  Operations 
System. 

FMS  is  working  with  other  Federal 
agencies  authorized  to  disburse  Federal 
payments,  known  as  Non-Treasury 
Disbursing  Officials  (NTDOs),  to 
implement  centralized  offset  of 
payments  disbursed  by  Federal  agencies 
other  than  FMS.  See,  for  example,  the 
notice  published  in  the  Federal  Register 
on  September  23,  2002,  Volume  67  at 
page  59596  concerning  payments 
disbursed  by  the  Uniteid  States  Postal 
Service.  This  notice  concerns  the 
computer  matching  programs  used  to 
facilitate  administrative  offset  involving 
records  firom  FMS'  "Debt  Collection 
Operations  System"  and  records  from 
the  following  system  maintained  by  an 
NTDO:  United  States  Department  of 
Defense:  DFAS  Payroll  Locator  File 
System  (PLFS)  (T7330). 

The  DCIA  provides  authority  for 
Treasiuy  to  waive  subsections  (o)  and 
(p)  of  5  U.S.C.  552a  (relating  to 
computer  matching  agreements  and 
post-offset  notification  and  verification) 
upon  written  certification  by  the  head  of 
a  state  or  an  executive,  judicial,  or 


legislative  agency  seeking  to  collect  the 
claim  that  the  requirements  of 
subsection  (a)  of  31  U.S.C.  3716  have 
been  met.  Treasury  has  exercised  its 
authority  to  waive  the  aforementioned 
requirements,  and  the  waiver  will  be  in 
effect  prior  to  the  commencement  of  the 
computer  matching  program(s) 
identified  in  this  notice.  Interested 
parties  may  obtain  dociunentation 
concerning  the  waiver  from  the  contact 
listed  above. 

NAME  OF  SOURCE  agency: 

Un^ed  States  Department  of  Defense 

HAME  Of  RECIPIENT  AGENCY: 

Financial  Management  Service 

BEGMNMG  ANO  COMPLETION  DATES: 

These  programs  of  computer  matches 
will  commence  not  earlier  than  the 
thirtieth  day  after  this  notice  appears  in 
the  Federal  Register.  The  matching  will 
continue  indefinitely,  or  until  the 
waiver  from  the  requirements  of  5 
U.S.C.  552a(o)  and  (p)  is  revoked. 

purpose: 

The  purpose  of  these  programs  of 
computer  matches  is  to  identify 
payments  made  to  individuals  who  owe 
delinquent  debts  to  the  Federal 
government  or  to  state  governments,  as 
well  as  individuals  who  owe  past-due 
support  being  collected  by  state 
governments,  which  will  be  collected  by 
offset  pursuant  to  31  U.S.C.  3716,  and 
to  offset  such  payments  where 
appropriate  to  satisfy  those  debts. 

AUTMORnY: 

Authority  for  these  programs  of 
computer  matches  is  granted  under  31 
U.S.C.  3716. 

CATEQORKS  OF  MOMOUALS  COVEHEO: 

Individuals  receiving  payments  from 
the  Federal  government  which  are 
disbursed  by  the  United  States 
Department  of  Defense;  and  individuals 
who  owe  debts  to  the  United  States  and/ 
or  a  state  goverrunent,  or  who  owe  past- 
due  support  being  enforced  by  a  state 
government,  and  whose  debts  may  be 
collected  by  offset  in  accordance  with 
31  U.S.C.  3716. 

CATEGORKS  OF  RECORDS  COVERED: 

Included  in  these  programs  of 
computer  matches  is  information 
concerning  the  debtor  contained  in  the 
Debt  Collection  Operations  System 
(Treasury/FMS  .014)  including  name, 
taxpayer  identification  number,  the 
amount  of  the  indebtedness,  the  name 
and  address  of  the  state  or  Federal 
agency  who  is  principally  responsible 
for  collecting  the  debt,  and  the  name, 
phone  number  and  address  of  a  state  or 


agency  contact.  Information  contained 
in  the  following  system:  United  States 
Department  of  Defense:  DFAS  Payroll 
Locator  File  System  (PLFS)  (T7330), 
which  shall  be  included  in  these 
programs  of  computer  matches  shall 
include  name,  taxpayer  identification 
niunber,  mailing  address,  and  the 
amount  and  type  of  payment. 

Dated:  December  9.  2002. 
W.  Earl  Wright,  Jr.. 

Chief  Management  and  Administrative 

Programs  Officer. 

IFR  Doc.  02-31587  Filed  12-16-02;  8:45  am] 

BHXING  CODE  4C10-36-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Privacy  Act  of 
1974;  System  of  Records 

agency:  Departmental  Offices.  Treasury. 
action:  Notice  of  proposed  Privacy  Act 
system  of  records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  the  Department  of  the 
Treasury  (Department)  gives  notice  of  a 
proposed  system  of  records  entitled 
"Treasury/DO  .216 — Treasury  Security 
Access  Control  and  Certificates 
Systems." 

DATES:  Comments  must  be  received  no 
later  than  January  16,  2003.  The 
proposed  system  of  records  will  be 
effective  January  27,  2003,  imless  the 
Department  receives  comments  that 
would  result  in  a  contrary 
determination. 

addresses:  Comments  should  be  sent  to 
Patrick  Geary,  Director.  Physical 
Security,  Department  of  the  Treasury. 
1500  Pennsylvania  Ave..  NW.. 
Washington,  DC.  E-mail: 
pathck.geary@do.treas.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Geary.  Office  of  Security.  (202) 
622-1058. 

SUPPlfMENTARY  INFORMATION:  The 
Department  of  the  Treasury  is  giving 
notice  of  a  new  system  of  records  which 
is  subject  to  the  Privacy  Act.  The 
proposed  system  of  records  will 
maintain  Treasury  headquarters. 
Departmental  Offices  (DO),  information 
on  all  employees  and  contractors 
working  in  DO  for  the  purpose  of 
providing  additional  physical  and  cyber 
security  for  DO  assets.  The  new  system 
of  records  covers  three  principal  areas: 

(1)  Physical  access  to  the  Treasury 
headquarters  complex,  selected  spaces 
in  that  complex  and  other  DO  spaces; 

(2)  Access  to  cyber  information  assets; 
and  (3)  Physical  access  to  off-site 
continuity  of  operations  locations.  New 
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identification  badges  will  be  issued 
containing  the  employee's  photograph, 
fingerprint  minutia,  a  public  key  (PKI) 
certificate  and  the  employee's  social 
security  number. 

DO  plans  to  implement  a  new  Access 
Control  System  for  Treasury 
headquarters  including  the  Main 
Treasury  and  Annex  buildings  that  will 
utilize  new  DO  identification  badges  to 
be  issued  because  of  the  September  1 1 , 
2001  incidents.  The  new  badge  will  be 
used  to  gain  access  to  cyber  assets 
including  the  DO  desktop  PC,  the  DO 
LAN,  DO  laptop  and  notebook 
computers.  Finally,  the  new  badge  will 
be  utilized  by  selected  DO  staff  and 
contractors  involved  and/or  designated 
as  key  personnel  diuing  conditions  that 
require  activation  of  the  DO  COOP 
locations.  The  badge,  which  includes 
biometrics,  will  be  used  as  an  additional 
level  of  security  authentication  during 
conditions  that  involve  activation  of 
COOP  sites. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Circular 
A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
November  30,  2000.  This  system  of 
records,  "Treasury/DO  .216 — Treasury 
Security  Access  Control  and  Certificates 
Systems,"  is  published  in  its  entirety 
below. 

Dated:  December  3,  2002. 

W.  Earl  Wright,  Jr.. 

Chief  Management  and  Administrative 
Programs  Officer. 

TreasuryAX)  ^16 

SYSTEM  NAME: 

Treasury  Seciuity  Access  Control  and 
Certificates  Systems. 

I 

SYSTEM  LOCATION: 

I    Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220. 

CATEGORIES  OF  MOMOUALS  COVERB)  BY  THE 
SYSTEM: 

Treasury  employees,  contractors, 
'media  representatives,  other  individuals 
requiring  access  to  Treasiuy  facilities  or 
to  receive  government  property,  and 
those  who  need  to  gain  access  to  a 
Treasiuy  DO  cyber  asset  including  the 
network,  LAN,  desktops  and  notebooks. 


CATEGOMES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  appUcation  for  security/ 
access  badge,  individual's  photograph, 
finger  print  record,  special  credentials, 
allied  papers,  registers,  and  logs 
reflecting  sequential  numbering  of 
security/access  badges.  The  system  also 
contains  information  needed  to 
establish  accountability  and  audit 
control  of  digital  certificates  that  have 
been  assigned  to  personnel  who  require 
access  to  Treasury  DO  cyber  assets 
including  the  £)0  network  and  LAN  as 
well  as  those  who  transmit  electronic 
data  that  requires  protection  by  enabling 
the  use  of  public  key  cryptography.  It 
also  contains  records  that  are  needed  to 
authorize  an  individual's  access  to  a 
Treasury  network. 

Records  may  include  the  individual's 
name,  organization,  work  telephone 
number.  Social  Security  Number,  date 
of  birth,  Electronic  Identification 
Number,  work  e-mail  address,  usemame 
and  password,  coimtry  of  birth, 
citizenship,  clearance  and  status,  title, 
home  address  and  phone  number, 
biometric  data  including  fingerprint 
minutia,  and  alias  names. 

Records  on  the  creation,  renewal, 
replacement  or  revocation  of  digital 
certificates,  including  evidence 
provided  by  applicants  for  proof  of 
identity  and  authority,  sources  used  to 
verify  an  applicant's  identity  and 
authority,  and  the  certificates  issued, 
denied  and  revoked,  including  reasons 
for  denial  and  revocation. 

AVTHORrrr  for  maintenance  of  the  system: 

5  U.S.C.  301;  31  U.S.C.  321;  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act,  Pub.  L.  106- 
229,  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  purpose  is  to:  Improve  security  to 
both  Treasury  DO  physical  and  cyber 
assets;  maintain  records  concerning  the 
security/access  badges  issued;  restrict 
entry  to  installations  and  activities; 
ensure  positive  identification  of 
personnel  authorized  access  to 
restricted  areas;  maintain  accoimtability 
for  issuance  and  disposition  of  seciuity/ 
access  badges;  maintain  an  electronic 
system  to  facilitate  seciu^,  on-line 
communication  between  Federal 
automated  systems,  between  Federal 
employees  or  contractors,  and  or  the 
public,  using  digitetl  signature 
technologies  to  authenticate  and  verify 
identity;  provide  a  means  of  access  to 
Treasury  cyber  assets  including  the  DO 
network,  LAN,  desktop  and  laptops;  and 
to  provide  mechanisms  for  non- 
repudiation  of  personal  identification 
and  access  to  DO  sensitive  cyber 
systems  including  but  not  limited  to 


human  resoiuce,  financial, 
prociuement,  travel  and  property 
systems  as  well  as  tax,  econometric  and 
other  mission  critical  systems.  The 
system  also  maintains  records  relating 
to  the  issuance  of  digital  certificates 
utilizing  public  key  cryptography  to 
employees  and  contractors  for  piupose 
of  the  transmission  of  sensitive 
electronic  material  that  requires 
protection. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local  and  foreign  agencies  for  the 
purpose  of  enforcing  and  investigating 
administrative,  civil  ox  criminal  law        • 
relating  to  the  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit; 

(2)  A  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settiement  negotiations,  in- 
response  to  a  subpoena  where  relevant 
or  potentially  relevant  to  a  proceeding, 
or  in  connection  with  criminal  law 
proceedings; 

(3)  A  contractor  for  the  piupose  of 
compiling,  organizing,  analyzing, 
programming,  or  otherwise  refining 
records  to  accomplish  an  agency 
function  subject  to  the  same  limitations 
applicable  to  U.S.  Department  of  the 
Treasury  officers  and  employees  under 
the  Privacy  Act; 

(4)  A  Congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(5)  Third  parties  during  the  course  of 
an  investigation  to  the  extent  necessary 
to  obtain  information  pertinent  to  the 
investigation; 

(6)  The  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board,  Equal  Employment  Opportunity 
Commission,  Federal  Labor  Relations 
Authority,  and  the  Office  of  Special 
Counsel  for  the  purpose  of  properly 
administering  Federal  personnel 
systems  or  other  agencies'  systems  in 
accordance  with  applicable  laws. 
Executive  Orders,  and  regulations; 

(7)  Representatives  of  me  National 
Archives  and  Records  Administration 
(NARA)  who  are  conducting  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906; 
and 

(8)  Other  Federal  agencies  or  entities 
when  the  disclosure  of  the  existence  of 
the  individual's  security  clearance  is 
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needed  for  the  conduct  of  government 
business. 

pouacs  ANo  pfucncES  for  stormg, 

RETTCEVWG,  ACCESSMG,  RETAmiNG,  ANO 
OtSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  as  electronic  media 
and  paper  records. 

RETRIEVABILfTY: 

Records  are  retrieved  by  individual's 
name,  social  security  number,  electronic 
identification  number  and/or  access/ 
seciirity  badge  number. 

SAROUAR06: 

Entrance  to  data  centers  and  support 
organization  offices  are  restricted  to 
those  employees  whose  work  requires 
them  to  be  there  for  the  system  to 
operate.  Identification  (ID)  cards  are 
verified  to  ensure  that  only  authorized 
personnel  are  present.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols  which  are 
periodically  changed.  Reports  produced 
firom  the  remote  printers  are  in  the 
custody  of  personnel  and  financial 
management  officers  and  are  subject  to 
the  same  privacy  controls  as  other 
documents  of  like  sensitivity. 

Access  is  limited  to  authorized 
employees.  Paper  records  are 
maintained  in  locked  safes  and/or  file 
cabinets.  Electronic  records  are 
password-protected.  During  non-work 
hours,  records  are  stored  in  locked  safes 
and/or  cabinets  in  locked  room. 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  accordance  with  TD  P  71-10, 
Department  of  the  Treasvuy  Security 
Manual.  Access  to  the  records  is 
available  only  to  employees  responsible 
for  the  management  of  the  system  and/ 
or  employees  of  program  offices  who 
have  a  need  for  such  information. 

RETENTION  AND  OOPOSAL: 

The  records  on  government 
employees  and  contractor  employees  are 
retained  for  the  duration  of  their 
employment  at  the  Treasury 
Department.  The  records  on  separated 
employees  are  destroyed  or  sent  to  the 
Federal  Records  Center  in  accordance 
with  General  Records  Schedule  18. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Departmental  Offices:  Director,  Office 
of  Physical  Security,  1500  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20220. 

NOTnCATION  procedure: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 


with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1.  subpart  C, 
appendix  A. 

RECORD  ACCESS  procedures: 

See  "Notification  procedure"  above. 

C0NTEST10  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
records  is  provided  by  or  verified  by  the 
subject  individual  of  the  record, 
supervisors,  other  personnel  documents, 
and  non-Federal  sources  such  as  private 
employers. 

EXEMPTIONS  CLASIEO  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  02-31261  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servic« 

Modification  of  National  Customs 
Automation  Progrwn  Test  Rsgarding 
Electronic  Presentation  of  Cargo 
Declarations 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 


SUMMARY:  This  notice  aimounces 
modifications  to  the  vessel  paperless 
manifest  program  test  that  provides  for 
the  electronic  transmission  of  certain 
vessel  cargo  declaration  information  to 
Customs  through  the  Vessel  Automated 
Manifest  System  (AMS).  Specifically, 
the  changes  to  the  program  test  relate  to 
the  following:  (1)  Test  participants  must 
electronically  transmit  cargo  declaration 
information  to  Customs  through  Vessel 
AMS  24  hours  prior  to  lading  the  cargo 
aboard  the  vessel  at  the  foreign  port;  (2) 
test  participants  must  electronically 
transmit  manifest  information  on  empty 
containers  to  Customs  through  the 
Empty  Container  Module  within  Vessel 
AMS;  and  (3)  Customs  is  discontinuing 
use  of  the  paperless  cargo  declaration 
standards  checklist  that  was  developed 
for  determining  carrier  compliance  with 
the  test.  Public  comments  are  invited  on 
any  aspect  of  the  program  test  as  further 
modified  by  today's  annoimcement. 
DATES:  The  effective  date  for  test 
participants  to  transmit  cargo 
declaration  information  24  hours  prior 
to  lading  the  cargo  aboard  vessels  at 
foreign  ports  is  December  2,  2002.  The 
effective  date  for  test  participants  to 
electronically  transmit  manifest  data  on 
empty  containers  to  Customs  through 


the  Empty  Container  Module  within 
Vessel  AMS  is  June  2.  2003.  Letters 
requesting  participation  in  the  test  and 
comments  concerning  any  aspect  of  the   • 
test  will  continue  to  be  accepted 
throughout  the  testing  period. 
ADDRESSES:  Written  conmients 
regarding  the  program  test  and  letters 
requesting  participation  in  the  program 
test  should  be  addressed  to  the  Manifest 
and  Conveyance  Branch.  Office  of  Field 
Operations,  U.S.  Customs  Service.  1300 
Pennsylvania  Avenue,  NW.,  Room  5.2b. 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
operational  or  policy  matters:  Julie 
Hannan,  Manifest  and  Conveyance 
Branch,  (202-927-1364);  or  Pete  Flores. 
Manifest  and  Conveyance  Branch,  (202- 
927-0333). 

For  legal  matters:  Larry  L.  Burton. 
Office  of  Regulations  and  Rulings.  (202- 
572-«724). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  10. 1996,  Customs 
published  a  notice  in  the  Federal 
Register  (61  FR  47782)  announcing  a 
program  test  to  allow  the  electronic 
transmission  of  certain  vessel  cargo 
declaration  information  to  Customs 
through  the  Automated  Manifest  System 
(AMS).  The  September  10, 1996.  notice 
described  the  parameters  and 
requirements  of  the  test,  informed 
interested  members  of  the  public  of  the 
eligibility  and  application  criteria  for 
participation  in  the  test,  and  requested 
comments  concerning  any  aspect  of  the 
test.  The  test  commenced  on  February 
11, 1997,  and,  by  a  notice  published  in 
the  Federal  Re^ster  (62  FR  66719)  on 
December  19, 1997,  the  program  test 
was  extended  and  modified  with  respect 
to  the  presentation  of  manifest 
information  on  empty  containers.  Since 
its  inception,  as  noted,  the  test  has  been 
running  successfully  writh  35  vessel 
carriers  as  participants. 

Pertinent  Aspects  of  Current  Program 
Test 

As  prescribed  in  the  September  10, 
1996,  program  test  notice,  a 
participating  vessel  carrier  must 
electronically  transmit  to  Customs 
complete  and  accurate  cargo  declaration 
information  no  less  than  48  hours  prior 
to  the  actual  arrival  of  the  vessel  at  a 
port  in  the  United  States. 

Furthermore,  as  modified  by  the 
December  19, 1997,  notice,  the  program 
test  provided  that  empty  containers 
were  to  be  manifested  either  by 
transmitting  through  the  Customs 
Automated  Manifest  System  (AMS)  a 
list  of  the  empty  containers  on  board  the 
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vessel  by  port  of  discharge,  or  by 
providing  the  same  list  to  Customs  on 
paper,  using  a  CF  (Customs  Form)  1302 
Cargo  Declaration. 

LasUy,  it  is  observed  that,  in 
implementing  the  program  test.  Customs 
developed  a  paperless  manifest 
standards  checklist  for  determining 
carrier  compliance  with  all  parameters 
and  operating  procedures  established 
under  the  program  test. 

Modifications  to  the  Vessel  Paperless 
Manifest  Program  Test 

Today's  notice  announces  a  number 
of  changes  to  the  above-described 
requirements  and  operating  procedures 
for  the  vessel  paperless  manifest 
program  test.  These  changes  to  the 
program  test  are  discussed  below. 

Presentation  of  Information  24  Hours 
Before  Foreign  Lading 

Most  significantly,  today's  notice 
modifies  die  program  test  to  provide 
that  test  participants  must  electronically 
transmit  required  vessel  cargo 
declaration  information  to  Customs  24 
hours  before  the  cargo  is  laden  aboard 
the  vessel  at  the  foreign  port.  This 
modification  to  the  program  test  is 
necessary  to  ensure  that  test  participants 
comply  with  the  final  rule  dociunent 
published  in  the  Federal  Register  (67 
FR  66318)  as  Treasury  Decision  (T.D.) 
02-62  on  October  31,  2002.  The  final 
rule  document,  T.D.  02-62,  amended 
the  Customs  Regulations  principally  to 
require  that  vessel  cargo  declaration 
information  be  presented  to  Customs  at 
least  24  hours  prior  to  lading  the  cargo 
aboard  the  vessel  at  the  foreign  port. 

In  this  regard,  it  is  noted  that  T.D.  02- 
62  expressly  informed  the  public  that 
the  vessel  paperless  manifest  program 
test  would  be  amended  by  the  effective 
date  of  the  final  rule  (December  2,  2002) 
so  as  to  require  participants  in  the  test 
to  abide  by  the  24-hour  requirement  for 
presenting  required  vessel  cargo 
declaration  information  to  Customs  (67 
FR  at  66324).  As  explained  in  the  final 
rule  document,  such  advance 
presentation  of  vessel  cargo  declaration 
information  to  Customs  is  required  and 
urgentiy  needed  in  order  to  enable 
Customs  to  evaluate  the  risk  of 
smuggling  weapons  of  mass  destruction 
through  the  use  of  oceangoing  cargo 
containers  before  goods  are  loaded  on 
vessels  at  a  foreign  port  for  Importation 
into  the  United  States,  and  for 
enforcement  of  other  Customs  law 
violations. 

Electronic  Presentaticm  of  Empty 
Container  Lists 

Vessel  carriers  participating  in  the 
program  test  must  electronically 


transmit  to  Customs  lists  of  empty 
containers  that  are  carried  aboard  any  of 
their  vessels  destined  for  the  United 
States.  Also,  any  vessel  carrier 
participating  in  the  test  that  slot  charters 
a  vessel  destined  for  the  United  States 
must  electronically  transmit  any 
required  lists  of  empty  containers 
carried  aboard  the  vessel  for  which  that 
carrier  is  responsible.  It  is  noted  that 
there  is  no  requirement  that  a  bill  of 
lading  be  associated  with  any  er.ipty 
container  manifesting  under  the 
program  test. 

Moreover,  as  made  clear  in  T.D.  02- 
62  (67  FR  at  66328).  all  participants  in 
the  vessel  paperless  manifest  program 
test  must  continue  to  file  an  empty 
container  list  with  Customs  48  hoiu^ 
prior  to  the  arrival  of  the  vessel  in  the 
United  States. 

Lists  Presented  Through  Empty 
Container  Module  of  Automated  . 
Manifest  System 

Beginning  June  2,  2003,  the  electronic 
transmission  of  such  empty  containier 
lists  to  Customs  must  be  effected 
through  the  Empty  Container  Module  of 
the  Customs  Vessel  Automated  Manifest 
System  (AMS).  To  successfully  effect 
such  transmissions  and  continue 
participation  in  this  empty  container 
manifest  program,  test  participants 
using  the  American  National  Standards 
Institute,  Accredited  Standards 
Committee  Xl2  (ANSI,  ASCX12) 
electronic  format  must  convert  to  the 
latest  version  of  that  format  (4010). 

Initial  Empty  Container  List;  Re- 
Transmitted  Lists  for  Intermediate  Ports 

Specifically.  48  hoiu^  prior  to  the 
arrival  of  a  vessel  at  the  first  port  in  the 
United  States,  the  test  participant, 
beginning  June  2,  2003,  must 
electronically  transmit  to  Customs 
through  the  Empty  Container  Module  an 
initial  list  of  all  empty  containers 
carried  aboard  the  vessel,  regardless  of 
their  anticipated  port(s)  of  imlading. 
The  electronically  transmitted  list  must 
also  reflect  the  foreign  port  of  loading  of 
each  empty  container. 

Furthermore,  if  the  vessel  is  thereafter 
proceeding  coastwise,  within  24  hours 
after  the  time  of  the  vessel's  arrival  at 
the  first  United  States  port,  and  at  least 
two  hours  prior  to  its  estimated  time  of 
arrival  at  the  next  United  States  port, 
the  test  participant  must  retransmit  the 
empty  container  list  indicating  all 
empty  containers  remaining  on  board 
the  vessel  from  foreign  as  well  as  those 
domestic  containers  which  were  laden 
aboard  at  the  previous  United  States 
port  and  which  are  to  be  discharged 
either  at  other  United  States  ports  or  at 
foreign  destinations.  This  same 


procedure  of  re-transmitting  an  updated 
listing  of  empty  containers  to  Customs 
must  be  repeated  for  each  intermediate 
port  at  which  the  vessel  calls  in  the 
United  States. 

In  addition,  if  empty  containers  were 
laden  aboard  the  vessel  at  any  preceding 
United  States  port,  the  re-transmitted 
empty  container  list  must  reflect  the 
specific  United  States  port  where  those 
containers  were  laden  and,  if  applicable, 
the  domestic  port  where  such  containers 
are  to  be  discharged  from  the  vessel.  To 
accomplish  this,  the  Census  Schedule  D 
code  for  the  domestic  port  of  lading  or 
discharge,  if  applicable,  must  be 
included  in  the  re-transmitted  list  in 
connection  with  such  containers;  these 
codes  may  be  foimd  in  the  port  record 
(P01/P4). 

Final  Empty  Container  List  After  Arrival 
at  Last  United  States  Port 

After  the  vessel  has  arrived  at  its  last 
United  States  port  of  call  and  before  the 
vessel  proceeds  foreign,  the  test 
participant  is  required  to  transmit  a 
final  updated  empty  container  list  that 
must  enumerate  all  empty  containers 
then  aboard  the  vessel;  and  if  any  of 
those  containers  were  laden  either  at 
any  preceding  United  States  port  and/or 
at  the  last  United  States  port  of  call,  the 
final  empty  container  list  must  again 
specify  each  port  where  such  containers 
were  laden,  with  reference  to  the  Census 
Schedule  D  code  for  that  port.  Customs 
presumes  that  all  the  empty  containers 
in  this  final  listing  will  be  carried 
foreign. 

Exception  for  Vessel  Transporting  Only 
Empty  Containers 

For  any  vessel  destined  to  the  United 
States  carrying  only  empty  containers,  a 
test  participant  may  transmit  only  one 
empty  container  list  without  also  having 
to  transmit  the  electronic  equivalent  of 
a  cargo  declaration  for  such  containers; 
the  empty  container  list  must  be 
transmitted  46  hours  prior  to  the  arrival 
of  the  vessel  at  the  first  port  in  the 
United  States.  However,  if  the  vessel 
will  call  at  multiple  ports  in  the  United 
States,  an  electronic  equivalent  of  a 
cargo  declaration  covering  all  the  ports 
at  which  the  vessel  will  call  in  the 
United  States  must  be  transmitted  to 
Customs  prior  to  the  submission  of  the 
empty  container  list. 

Error  in  Transmitting  Empty  Container 
List 

Customs  wishes  to  advise  that  if  the 
Empty  Container  Module  registers  or 
detects  any  error  or  omission  in 
connection  with  information 
transmitted  for  any  container  included 
on  an  electronic  empty  container  list. 
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the  entire  list  will  fail  to  be  processed 
through  the  system.  In  such  a  case,  the 
information  for  the  container  must  be 
corrected  or  included  on  the  list  and  the 
list  re-transmitted  to  Customs  in  its 
entirety. 

Release  of  Empty  Containers  Unladen  at 
a  Port 

Any  empty  containers  that  are 
unladen  at  a  United  States  port  will  be 
considered  automatically  released  bom 
Customs  custody,  unless  the  local 
Customs  office  indicates  by  physicjri 
means  (by  telephone  or  facsimile 
notification)  that  some  empty  containers 
are  to  be  held.  No  electronic  status 
notifications  will  be  generated  related  to 
the  empty  container  list  transmitted. 
The  AMS  Empty  Container  Module  does 
not  allow  electronic  holds  to  be  placed 
on  empty  containers. 

Evaluations  of  Carrier  Compliance; 
Checklists 

In  implementing  the  program  test. 
Customs  developed  a  paperless  manifest 
standards  checklist  for  determining 
carrier  compliance  with  all  test 
parameters  and  operating  procedures 
required  imder  the  program  test. 
However,  this  paperless  manifest 
standards  checklist  and  associated 
reviews  that  were  established  to 
evaluate  carrier  performance  in  the 
program  test  are  being  discontinued. 

Anyone  interested  in  participating  in 
the  test  should  refer  to  the  test  notice 
published  in  the  September  10, 1996, 
Federal  Register  for  eligibility  and 
application  information. 

Dated:  November  26,  2002. 
Jayson  P.  Ahern, 

Assistant  Commissioner,  Office  of  Field 
Operations. 
[FR  Doc.  02-31623  Filed  12-16-02;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0018] 

Proposed  Infonnation  CoHection 
Aclivtty:  Proposed  CoHoction; 
Comment  Request 

AGENCY:  Office  of  General  Counsel, 
Department  of  Veterans  Affairs. 

action:  Notice. 


summary:  The  Office  of  General  Counsel 
(OGC),  Department  of  Veterans  Affairs 
(VA),  is  announcing  an  opportunity  for 
public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Federal  agencies  are 


required  to  publish  notice  in  the 
Federal  Reffister  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
currently  approved  collection,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  the  information 
needed  to  apply  for  accreditation  to 
represent  claimants  for  benefits  before 
VA  and  to  confer  power  of  attorney  on 
an  attorney,  agent  or  individual  service 
organization  representative  for  claim 
representation  purposes. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  18,  2003. 
addresses:  Submit  written  comments 
on  the  collection  of  information  to 
James  T.  Dehn  (022G2),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail 
to:  James.Dehn@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0018" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Dehn  at  (202)  273-6331or  FAX 
(202)  273-6404. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  OGC  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  OGC's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  OGC's  estimate  of  the 
burden  of  the  proposed  collection  of 
'    information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles  and  Form  Numbers 

a.  Application  for  Accreditation  as 
Service  Organization  Representative, 
VA  Form  21. 

b.  Appointment  of  Individual  as 
Claimant's  Representative,  VA  Form 
22a. 

OKfB  Control  Number:  2900-0018 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Abstract:  VA  Form  21  is  used  to 
obtain  basic  information  necessary  to 
determine  whether  an  individual  may 
be  accredited  as  a  service  organization 
representative  for  the  purposes  of 
representation  of  claimants  before  the 
VA.  The  information  is  used  to  evaluate 
qualifications,  ensure  against  conflicts 
of  interest,  and  allow  appropriate 
organization  officials  to  certify  the 
character  and  qualifications  applicants. 
It  is  designed  to  ensure  that  regulatory 
standards  for  accreditation  have  been 
met  so  that  claimants  for  VA  benefits 
have  available  a  pool  of  qualified  claims 
representatives  to  assist  them  in  the 
preparation,  presentation,  and 
prosecution  of  their  claims. 

VA  Form  22a  is  used  by  a  claimant  for 
VA  benefits  to  confer  power  of  attorney 
upon  an  attorney,  agent,  or  individual 
service  organization  representative  in 
order  that  the  attorney,  agent,  or 
individual  representative  may  represent 
the  claimant  in  proceedings  before  VA. 
Generally,  this  power  of  attorney 
permits  VA  to  release  to  the  attorney, 
agent,  or  individual  representative 
records  pertinent  to  the  benefit  claim. 
The  form  contains  a  release  to  be 
completed  by  the  claimant,  which 
permits  the  claimant  to  authorize  or 
prohibit  VA  from  disclosing  medical 
records  specifically  protected  by  38 
U.S.C.  7332. 

Affected  Public:  Individuals  and 
households.  Business  or  other  for-profit, 
Not-for-profit  institutions,  and  State, 
Local  or  Tribal  Government. 

Estimated  Annual  Burden 

a.  VA  Form  21—600  hoxirs. 

b.  VA  Form  22a— 1.600  hours. 

Estimated  Average  Burden  Per 
Respondent 

a.  VA  Form  21 — 15  minutes. 

b.  VA  Form  22a — 15  minutes. 
Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 

a.  VA  Form  21—2.400. 

b.  VA  Form  22a— 6.400. 
Dated:  December  4.  2002. 

By  direction  of  the  Secretary: 
Loise  Russell. 

Computer  Specialist,  Records  Management 
Service. 
|FR  Doc.  02-31704  Filed  12-16-02;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

{OMB  Control  No.  2900-0379] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
AHairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  verify  the  actual 
number  of  hours  worked  by  a  work- 
study  claimant. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  18,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0379"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  MFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  firom  the  Office  of 
Management  and  Budget  (OMB)  for  each' 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
'(2)  the  acctuacy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information'^to  be  collected;  and  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Time  Record  (Work-Study 
Program).  VA  Form  22-8690. 

OMB  Control  Number:  2900-0379. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-8690  is  used  to 
report  the  nimiber  of  hours  completed 
and  to  ensure  that  the  amount  of 
benefits  payable  to  a  claimant  who  is 
piu^uing  work-study  is  correct.  When  a 
claimant  elects  to  receive  an  advance 
pajrment.  VA  will  make  the  advance 
payment  for  50  hoius.  but  will  withhold 
benefits  (to  recoup  the  advance 
payment)  until  the  claimant  completes 
his  or  her  50  hours  of  service.  VA  will 
not  pay  any  additional  amount  in 
advance  payment  cases  imtil  the 
claimant  completes  a  total  of  100  hours 
of  service  (50  hours  for  the  advance 
payment  and  50  hours  for  an  additional 
payment).  It  the  claimant  elects  not  to 
receive  an  advance  payment,  benefits 
are  payable  when  the  claimant 
completes  50  hours  of  service. 

Affected  Public:  Not-for-profit     - 
institutions.  Individuals  or  households. 
Business  or  other  for-profit.  Federal 
Government,  and  State,  Local  or  Tribed 
Governments. 

Estimated  Annual  Burden:  10,333 
hotirs. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
31,000. 

Estimated  Annual  Responses: 
124,000. 

Dated:  December  4,  2002. 
By  direction  of  the  Secretary: 
Loise  Russell, 

Computer  Specialist,  Records  Management 
Service. 

[FR  Doc.  02-31705  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0381] 

Agency  Information  Collection 
ActlvHies  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 


(44  U.S.C,  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 
Service  (005E3),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0381." 
Send  comments  and  recommendations 
concerning  any  aspect  of  the 
information  collection  to  VA's  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Hctusing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0381"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  for  Election  to  Convey 
and/or  Invoice  for  Transfer  of  Property, 
VA  Form  26-8903. 

OMB  Control  Number:  2900-0381. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-8903  serves 
four  piuposes:  holder's  election  to 
convey,  invoice  for  the  purchase  price 
of  the  property,  VA's  voucher  for 
authorizing  payment  to  the  holder,  and 
establishment  of  VA's  property  records. 
When  VA  specifies  an  amount  in 
relation  to  the  foreclosure  of  a  GI  home 
loan  and  the  holder  elects  to  convey  the 
property  to  VA,  Section  3732  of  TiUe  38, 
U.S.C,  and  38  CFR  36.4320(a)(1), 
provide  that  if  a  minimum  amount  for 
credit  to  the  borrower's  indebtedness 
has  been  specified  by  VA  in  relation  to 
the  sale  of  the  real  property  and  the 
holder  is  the  successful  bidder  at  the 
sale  for  no  more  than  the  amount 
specified  by  VA,  the  holder  will  credit 
the  indebtedness  with  that  amount.  The 
holder  may  then  retain  the  property,  or 
not  later  than  15  days  after  the  date  of 
sale,  advise  VA  of  its  election  to  convey 
and  transfer  the  property  to  the  VA.  VA 
needs  to  know  the  amoimt  bid  at  the 
sale,  the  type  of  deed  to  be  used  for 
transferring  title  from  the  holder  to  VA, 
occupancy  information,  and  the  hazard 
insurance  coverage.  VA  Form  26-8903 
provides  the  holder,  which  has  elected 
to  convey  a  property  to  VA,  with  a 
convenient  and  uniform  means  of 
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notification  to  the  proper  VA  regional 
office. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cvurently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
14. 2002,  at  pages  53045-53046. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  4,167 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Total 
Respondents:  25,000. 

Dated:  December  4.  2002. 

By  direction  of  the  Secretary. 
Loiae  Riusell, 

Computer  Specialist,  Records  Management 
Service. 

IFR  Doc.  02-31706  Filed  12-1&-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-NEW] 

Agency  InfonnatkNi  Collection 
Activtties  Under  OMB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  January  16,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  2900-New." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "2900-New." 
SUPPLEMENTARY  INFORMATION: 

Title:  Women  Veterans  Ambulatory 
Care  Use:  Patterns,  Barriers,  and 
Influences,  VA  Form  10-21063(NR). 

Type  of  Review:  New  collection. 

Abstract:  The  purpose  of  the  study  is 
to  gain  an  understanding  of  VA  women 
veterans'  use  of  health  care  from  the 
perspective  of  women.  The  data 


collected  will:  (1)  Provide  patterns  of 
VA  and  non-VA  ambulatory  care  use  by 
women  veterans,  and  contrast  them  to 
those  of  male  veterans;  (2)  identify 
barriers  and  influences  on  VA 
ambulatory  care  use,  including  those 
related  to  women's  military  experience, 
veteran  identity,  and  perceptions  about 
the  availability  and  quality  of  VA 
women's  health  care;  (3)  identify  factors 
associated  with  gender  gaps  in  VA 
ambulatory  care  use  and;  (4)  apply  these 
findings  to  develop  interventions  and 
policies  to  improve  access  of  women 
veterans  to  VA  ambulatory  care. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  V«th  a  60-day  comment  period 
soliciting  comments  on  this  collection  . 
of  information  was  published  on 
September  24,  2002  at  pages  59880. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  683  hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
2,050. 

Dated:  December  4.  2002. 

By  direction  of  the  Secretary. 
Loiae  Russell, 

Computer  Specialist,  Records  Management 
Service. 

[FR  Doc.  02-31707  Filed  12-16-02;  8:45  am] 
BKUNGCOOE  t320-01-P 
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This  section  of  fi\e  FEDERAL  REGiSTER 
contains  editorial  corrections  of  previously 
publistied  Presidential,  Rule,  Proposed  Rule, 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewfiere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-23-000  (Phase  II)] 

Consolidated  Edison  Company  of  New 
York,  Inc.  v.  Public  Service  Electric  and 
Gas  Company;  Notice  Partially 
Vacating  Procedural  Schedule  and 
AutlKMizIng  Establishment  of  New 
Dates 

December  3,  2002. 
Correction 

.  In  notice  document  02-31087 
appearing  on  page  72929  in  the  issue  of 


Monday,  December  9,  2002,  make  the 
following  correction: 

On  page  72929,  in  the  second  column, 
in  the  document  heading,  add  a  docket 
number  to  read  as  set  forth  above. 

(FR  Doc.  C2-31087  Filed  12-16-02;  8:45  am], 
BILUNG  CODE  150S-01-O 


Tuesday, 
December  17,  2002 


Part  n 

Federal  Aviation 
Administration 

14  CFR  Parts  1,  et  aL 

Area  Navigation  (RNAV)  and 

Miscellaneous  Amendments;  Proposed 

Rule 
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DEPARTMEFfr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  1, 71,  91. 95, 97, 121, 125, 
129.  and  135 

[Docket  No.  FAA-2002-14002;  Notk»  No. 
02-20] 

RIN  2120-AH77 

Area  Navigation  (RNAV)  and 
Miscellaneous  Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(^4PRM)■ 

summary:  The  FAA  is  proposing  to 
amend  its  regulations  to  reflect 
technological  advances  that  support 
area  navigation  (RNAV);  make  certain 
terms  consistent  with  those  of  the 
International  Civil  Aviation 
Organization;  remove  the  middle  marker 
as  a  required  component  of  instrument 
landing  systems;  and  clarify  airspace 
terminology.  The  proposed  changes  are 
intended  to  facilitate  the  transition  from 
ground-based  navigation  to  new 
reference  sources,  enable  advancements 
in  technology,  and  increase  efficiency  of 
the  National  Airspace  System. 
DATES:  Send  your  comments  on  or 
before  January  31.  2003. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation.  Room  PL 
401.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  You  must 
identify  the  Docket  number  FAA-2002- 
14002  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies.  If  you  wish  to  receive 
confirmation  that  FAA  has  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard  on  which 
the  Docket  number  appears. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  Nassif  Building 
at  the  Department  of  Transportation  at 
the  above  address.  Also,  you  may 
review  public  dockets  on  the  Internet  at 
h  tip :// dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Buehler.  Flight  Technologies 
and  Procedures  Division,  Flight 
Standards  Service.  AFS-400.  Federal 
Aviation  Administration.  800 
Independence  Ave.  SW.,  Washington, 
DC  20591;  telephone:  (202)  385-4586. 


SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  FAA  also  invites  comments 
on  the  environmental,  energy, 
federalism,  or  economic  impacts  that 
might  result  from  adopting  the 
proposals  in  this  document.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  proposal,  explain  the 
reason  for  any  recommended  change, 
and  include  supporting  data.  The  FAA 
asks  that  you  send  two  copies  of  written 
comments. 

The  FAA  will  file  all  comments 
received,  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  in  the 
docket.  The  docket  for  this  rulemaking 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date.  You 
can  review  the  docket  in  person  or  using 
the  Internet  (see  ADDRESSES  above). 

Before  acting  on  this  proposal,  the 
FAA  will  consider  all  comments  it 
receives  on  or  before  the  closing  date  for 
comments.  The  FAA  will  consider 
comments  filed  late  if  it  is  possible  to 
do  so  without  incurring  expense  or 
delay.  The  FAA  may  change  this 
proposal  in  light  of  comments. 

Availability  of  Rulenuddng  Documents 

You  can  get  an  electronic  copy  of  this 
document  by  taking  the  following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  Page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
digits  of  the  docket  number  shown  at 
the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  nex^  page,  which  contains 
the  docket  summary  information  for  the 
docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  review. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  Page  at  http:// 
www.faa.gov/avr/armhome.htm  or  the 
Government  Printing  Office's  Web  Page 
at  http://www.access.gpo.gov/su_docs/ 
aces/acesl  40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1.  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  202-267-9680.  Be  sure  to 
identify  the  docket  number,  or  notice 
number  with  amendment  number,  of 
this  rulemaking. 


Guide  to  Terms  and  Acronyms  Used  in 
This  Document 

AGL — Above  groimd  level 

APV — Approach  procedures  with   • 

vertical  guidance 
ASR — Airport  surveillance  radar 
ATS— Air  Traffic  Service 
DA — Decision  altitude 
DH — Decision  height 
DME — Distance  measiuing  equipment 
FL— Flight  level 

GPS — Global  Positioning  System 
ICAO — International  Civil  Aviation 

Organization 
lAP— Instrument  approach  procedure 
IFR— Instrument  flight  rules 
ILS — Instnunent  landing  system 
MAA — Maximum  authorized  IFR 

altitude 
MCA — Minimum  crossing  altitude 
MDA — Minimum  descent  altitude 
MEA — Minimiun  en  route  IFR  altitude 
MOCA — Minimum  obstruction 

clearance  altitude 
MSL — Mean  sea  level 
NAS — National  Airspace  System 
NAVAID — Navigational  aid 
NDB — Nondirectional  beacon 
NM — Nautical  mile 
OEP — Operational  Evolution  Plan 
Over  the  top — Over  the  top  of  clouds 
PANS — Procedures  for  Air  Navigation 

Services 
PAR — Precision  approach  radar 
RNAV — Area  navigation 
RVR — ^Runway  visual  range 
SARPs — International  Standards  and 

Reconunended  Practices 
SIAP — Standard  Instnunent  Approach 

Procedure 
TLOF— Touchdown  and  lift-off  area 
VOR— Very  high  frequency 

omnidirectional  range 
VORTAC— VOR  omnidirectional  range/ 

tactical  air  navigation 
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VI.  Economic  Evaluation 

VII.  Regulatory  Flexibility  Determination 
Vin.  International  Trade  Impact  Analysis 

IX.  Unfunded  Mandate  Assessment 

X.  Executive  Order  13132,  Federalism 

XI.  Environmental  Analysis 

XII.  Enei^y  Impact 

I.  Background 

LA.  Area  Navigation  (RNAV) 

Historically,  the  principal  means  of 
air  navigation  for  instrument  flight  rules 
(IFR)  operations  in  the  United  States 
National  Airspace  System  (NAS)  has 
been  a  system  of  ground-based 
navigation  aids  (NAVAEDs),  including 
nondirectional  beacon  (NDB).  very  high 
frequency  omnidirectional  range  (VOR). 
and  distance  measuring  equipment 
(DME).  Airways  and  instrument 
procedures  were  developed  using  these 
NAVAIDs;  however,  this  has  required 
pilots  to  fly  directly  toward,  or  away 
from,  the  NAVAID.  This  limitation  has 
resulted  in  less-than-optimal  routes  and 
instrument  procedures,  and  contributed 
to  an  inefficient  use  of  airspace. 

The  advent  of  area  navigation  (RNAV) 
in  the  1960's  provided  enhanced 
navigation  capabilities  to  the  pilot.  Early 
RNAV  allowed  properly  equipped 
aircraft  to  navigate  via  a  user-de^ned 
track  without  the  need  to  fly  directly 
toward  or  away  from  a  ground-based 
navigation  aid.  Early  RNAV  systems  still 
relied,  however,  on  signals  frt>m  a 
groimd-based  NAVAID  for  soiuce 
information  to  calculate  navigational 
position  information.  To  take  advantage 
of  this  improved  navigation  capability, 
in  the  1970's,  the  FAA  began  to  publish 
a  series  of  instrument  approach 
procedures  (LAPs)  and  routes  for  use  by 
RNAV-equipped  aircraft.  A  nationwide 
system  of  high-altitude  RNAV  routes 
was  established  consisting  of 
approximately  156  route  segments. 

These  fixed  routes  still  depended  on 
reference  to  ground-based  NAVAIDS. 
The  FAA  later  determined  that  most 
aircraft  using  RNAV  in  the  en  route 
system  were  doing  so  on  a  random  basis 
using  inertial  navigation  systems  (INS) 
with  little  use  being  made  of  the  fixed 
high  altitude  RNAV  route  structiu«. 
Operators  were  using  RNAV  by  going 
from  point  to  point.  They  were  not 
using  the  high-altitude  RNAV  route 
structure  that  was  designed  and 
published  by  the  FAA.  This  minimal 
use  of  the  charted  RNAV  routes  proved 
insufficient  to  justify  their  retention  on 
a  cost-benefit  basis.  As  a  result,  in 
January  1983,  the  FAA  revoked  all  high 
altitude  RNAV  routes  in  the 
coterminous  United  States.  The  RNAV 
routes  in  the  State  of  Alaska  were 
retained  and  remain  in  use  today 


i)ecause  of  the  scarcity  of  groimd-based 
navigational  aids  there. 

I.B.  Recent  Technological  Improvements 

The  technology  that  evolved  over  the 
past  40  years  gave  avionics  systems 
increased  positional  accuracy,  which 
provided  users  with  a  greater  ability  to 
fly  direct  routes  between  any  two 
points.  In  recent  years,  satellite 
navigation  using  the  Global  Positioning 
System  (GPS)  has  provided  even  greater 
flexibility  in  defining  routes, 
establishing  instrument  procedures,  and 
designing  airspace.  When  GPS  is 
combined  with  existing  RNAV  system 
capabilities,  continuous  course 
guidance  is  available  over  longer  routes 
than  are  possible  with  ground-based 
NAVAIDs,  which  have  limited  coverage 
due  to  terrain  or  signal  reception 
restrictions.  Augmented  GPS  also 
introduces  the  ability  to  provide  vertical 
guidance  information  for  nonprecision 
instrument  approaches.  This  has  the 
potential  to  signfficanUy  reduce  the  risk 
of  accidents  caused  by  controlled  flight 
into  terrain  (CFIT). 

As  a  result  of  these  technological 
advances,  the  FAA  has  implemented  a 
number  of  RNAV  routes  for  use  by  air 
carriers  operating  suitably  equipped 
aircraft  in  the  northeast,  southeast,  and 
southwest  regions  of  the  United  States. 
The  results  so  far  have  demonstrated  the 
^  potential  of  RNAV,  when  used  with  new 
navigation  reference  soiuces,  such  as 
GPS.  The  entire  NAS  can  be  realigned 
by  using  more  direct  and  user-preferred 
routes,  thus  achieving  greater  system 
flexibility,  efficiency,  and  capacity. 

Air  navigation  is  expected  to  become 
increasingly  deftendent  on  RNAV 
systems  that  navigate  with  reference  to 
geographic  positions  specified  in 
latitude  and  longitude  coordinates 
rather  than  to  or  from  a  ground-based 
navigation  aid.  Reliance  on  RNAV  in  the 
NAS  will  expand  as  enhancements  to 
GPS  are  developed  and  deployed, 
increasing  its  accuracy  and  reliability. 

The  changes  proposed  in  this  NPRM 
would  facilitate  the  use  of  RNAV 
throughout  all  phases  of  flight 
(departure,  en  route,  and  approach), 
which  is  a  goal  of  the  Free  Flight 
program.  The  Free  Flight  program  is 
designed  to  enhance  the  safety  and 
efficiency  of  the  NAS.  It  moves  the  NAS 
from  a  centralized  conunand-and- 
control  system  between  pilots  and  air 
traffic  controllers  to  fi  system  that  allows 
pilots,  whenever  practical,  to  choose 
their  own  routes  and  file  flight  plans 
that  follow  the  most  efficient  and 
economical  routes.  The  changes 
proposed  in  this  NPRM  would  result  in 
greater  flexibility  in  air  traffic  routing, 
instrument  approach  procedure  design. 


and  airspace  use  than  is  now  possible 
imder  a  ground-based  system  structure. 
The  improved  navigation  accuracy  and 
flexibility  would  enhance  both  system 
capacity  and  overall  flight  safety,  and 
would  promote  the  Free  Flight  concept 
in  the  NAS  by  enabling  the  NAS  to 
move  &t)m  reliance  on  ground-based 
NAVAIDs. 

I.e.  International  Standardization 

The  International  Civil  Aviation 
Organization  (ICAO)  is  an  agency  of  the 
United  Nations  that  promotes  the 
development  of  uniform  world-wide 
procedures  and  standardization  to 
ensure  the  safety  and  efficiency  of 
international  civil  aviation  operations. 
ICAO's  standards  are  found  in  the  18 
Annexes  to  the  Convention  on 
International  Civil  Aviation.  To  achieve 
this  standardization,  ICAO  publishes  ' 
various  International  Standards  and 
Recommended  Practices  (SARPs)  and 
Procedures  for  Air  Navigation  Services 
(PANS).  This  proposal  is  part  of  a 
continuing  effort  to  recognize  the  advent 
of  new  technologies  and  international 
efforts  to  create  a  seamless  air  traffic 
system  by  making  the  terms  used  in 
FAA's  regulations  consistent  with  ICAO 
terminology. 

I.D.  Middle  Markers  and  Outer  Markers 

Middle  and  outer  markers  are  beacons 
that  define  points  along  the  glide  path 
on  an  instrument  landing  system  (ILS) 
approach.  An  outer  marker  is  usually 
located  at  or  near  the  glide  path 
intercept  point  of  an  ILS  approach, 
normally  4  to  7  miles  fitjm  the  nmway 
threshold.  A  middle  marker  indicates  a 
position  approximately  3,500  feet  from 
the  landing  threshold.  This  is  normally 
located  near  the  point  where  an  aircraft 
on  the  glide  path  will  be  at  an  altitude 
of  approximately  200  feet  above  the 
elevation  of  the  runway  touchdown 
zone.  For  a  Category  I  ILS  approach,  this 
coincides  with  the  decision  height,  or 
the  height  at  which  a  pilot  must  decide 
whether  to  continue  the  approach  to 
landing  or  execute  a  missed  approach 
procedure.  This' proposal  would 
eliminate  the  middle  marker  as  a 
required  ILS  component  and  would 
enable  the  use  of  other  navigation 
means  to  substitute  for  the  outer  marker 
beacon. 

I.D.I.  Elimination  of  Middle  Markers 

According  to  instrument  procedure 
design  criteria,  all  required  components 
must  be  operational  in  order  for  the 
pilot  to  fly  the  ILS  to  the  lowest 
authorized  approach  minimums. 
Originally,  the  middle  marker  was  a 
required  component  of  an  ILS.  Terminal 
instrument  procedure  design  criteria 
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required  that,  when  the  middle  marker 
was  inoperative,  a  penalty  was  applied 
to  increase  the  published  landing 
minimums  to  compensate.  The  higher 
minimums  imposed  by  these  penalties 
could  result  in  the  pilot  being  unable  to 
land  at  that  destination. 

In  January  1988,  through  Operations 
Specifications,  the  FAA  eliminated  the 
landing  penalties  of  increased  landing 
minimums  for  14  CFR  part  121  and  part 
135  operators  conducting  ILS 
approaches  with  inoperative  middle 
markers.  The  justification  for  this 
change  was  the  long-term  operational 
suqpess  experienced  by  European  air 
carriers  and  the  U.S.  Department  of 
Defense  when  not  using  middle  markers 
and  when  not  applying  penalties  for 
inoperative  middle  markers.  On 
December  4,  1990,  therefore,  the  FAA 
removed  the  inoperative  middle  marker 
larding  minimum  penalties  for  all 
operators  through  change  10  to  the 
Terminal  Instrument  Procedures 
(TERPS). 

In  June  1992,  the  FAA  completed  an 
evaluation  of  the  operational 
effectiveness  and  safety  benefits  of 
middle  markers  during  ILS  operations 
and  issued  a  document  entitled  "Middle 
Marker  Evaluation  Project."  A  copy  of 
the  evaluation  has  been  placed  in  the 
docket  for  this  rulemaking.  That 
evaluation  studied  165  missed 
approaches — 83  with  the  middle  marker 
operative,  and  82  with  the  middle 
marker  inoperative.  The  approaches 
were  conducted  by  18  pilots.  Two  pilots 
worked  for  the  FAA,  and  16  worked,  or 
had  worked,  in  corporate  aviation.  None 
of  the  pilots  was  told  the  objective  of  the 
flight  test  until  after  the  flight  test.  The 
result  of  the  evaluation  was  that  there 
was  no  significant  difference  in  pilot 
performance  while  conducting  an  ILS 
approach  with  or  without  a  middle 
marker.  Consequently,  on  October  15, 
1992.  the  landing  minima  penalties  for 
conducting  an  ILS  approach  with  an 
inoperative  middle  marker  were 
removed  for  the  Standard  Instrument 
Approach  Procediues  (SIAPs).  This 
actien  was  taken  because  the  FAA  has 
determined  that  middle  markers  are 
redundant  and  are  no  longer  needed  for 
safety.  The  FAA  is  therefore  proposing 
that  die  requirement  for  middle  markers 
be  removed  from  its  regiUations. 

I.D.2.  Substitutes  for  Outer  Markers 

The  outer  marker  is  another  required 
component  of  the  ILS.  In  lieu  of  a 
marker  beacon,  a  compass  locator 
transmitter,  DME,  or  airport  surveillance 
radar  (ASR)  may  be  used  to  identify  the 
outer  marker  position.  This  proposal 
would  allow  die  use  of  waypoints  for 
outer  markers,  resulting  in  additional 


flexibility  in  airspace  utilization  and 
procedure  design. 

I.E.  Operational  Evolution  Plan  (OEP) 

This  proposal  would  address  a 
portion  of  the  FAA's  Operational 
Evolution  Plan  (OEP).  which  is  the 
FAA's  overall  plan  to  modernize  the 
NAS.  The  OEP  has  several  components, 
including  ones  to  alleviate  en  route 
congestion,  increase  arrival  and 
departure  rates  at  airports,  improve 
response  to  en  route  severe  weather,  and 
improve  operational  procedures  and 
tools  for  operations  in  poor  airport 
weather  conditions.  Task  3.2  of  the  OEP 
states  that  arrival  and  departure  routes 
should  be  constructed  independent  of 
navigation  aids.  A  subordinate  task  is  to 
review  and  update  the  Code  of  Federal 
Regulations  to  allow  for  routing 
independent  of  ground-based  navigation 
aids. 
n.  General  Discussion  of  the  Proposals 


II.A.  RNAV 

The  expanded  use  of  RNAV  and  GPS 
navigation  would  fully  support  the 
FAA's  Free  Flight  concept.  RTCA's  Task 
Force  3  issued  a  report  in  1995  in  which 
it  defined  the  implementation  of  a 
concept  to  move  from  today's  largely 
ground-based  system  by  applying 
current  technologies.  (See  "Final  Report 
of  RTCA  Task  Force  3.  Free  Flight 
Implementation."  October  26, 1995/ 
November  1995.  Copies  are  available  for 
purchase  from  RTCA,  1828  L  St.  NW., 
Suite  805,  Washington,  DC  20036 
(telephone  202-833-9339).)  Although 
the  immediate  effect  of  the  proposed 
amendments  would  be  to  allow 
increased  use  of  GPS,  the  proposed 
terminology  changes  would  also  be 
broad  enough  to  allow  for  new 
technologies  as  they  become  available 
and  are  approved  for  use. 

U.B.  ICAO 

As  an  ICAO  Contracting  State,  the 
United  States  strives  to  adhere  to  the 
rules  and  procedures  set  forth  in  the 
ICAO  SARPs  and  PANS  as  much  as 
possible.  For  example,  in  1993,  the 
United  States  reclassified  its  domestic 
airspace  to  adopt,  in  part,  the  ICAO 
airspace  classifications  (i.e..  Class  A, 
Class  B.  etc.)  outlined  in  Annex  11  to 
the  Convention.  In  formulating  this 
NPRM.  the  FAA  has  an  opportunity  to 
make  additional  terminology  in  its 
regulations  consistent  with  ICAO.  The 
current  U.S.  terminology  for  naming 
routes  differs  from  that  used  by  ICAO. 
Through  this  proposal,  the  United  States 
would  adopt  die  ICAO  term  "Air  Traffic 
Service  (ATS)  Route"  to  describe  the 
U.S.  en  route  structure.  Other  examples 


of  how  this  proposal  would  promote 
compatibility  with  ICAO  include  the 
proposed  addition  of  the  term  "decision 
altitude  (DA)."  and  the  proposed  change 
of  the  abbreviation  of  HAT  from  "height 
above  touchdown"  to  "height  above 
threshold."  The  proposed  changes 
would  be  a  step  in  bringing  U.S. 
terminology  closer  to  fulfilling  the 
United  States'  responsibilities  as  an 
ICAO  member. 

II.C.  Middle  and  Outer  Markers 

In  addition  to  the  proposed 
amendments  regarding  RNAV.  the  FAA 
is  proposing  to  update  its  regulations  to 
eliminate  the  middle  marker  as  a 
required  basic  ground  component  of  an 
ILS,  and  to  increase  the  number  of 
acceptable  substitutes  for  the  outer 
marker  component  of  an  ILS.  These 
amendments  would  facilitate  flexibility 
in  the  development  of  new  instrument 
approach  procedures. 

II.D.  Changes  in  Terminology 

The  following  are  subject  areas  in 
which  the  FAA  is  proposing  to  change 
the  terminology  in  its  regulations.  For 
specific  sections  that  are  amended,  see 
'III.  Section-by-Section  Discussion  of 
the  Proposed  Changes"  in  this 
preamble. 

n.D.l.  Decision  Height  (DH)  and 
Decision  Altitude  (DA) 

References  to  "decision  height"  and 
"DH"  are  being  replaced  with  references 
to  "decision  altitude"  and  "DA." 
respectively,  where  minimums  are 
based  upon  barometric  altitude,  which 
is  expressed  in  feet  above  mean  sea 
level  (MSL).  In  contrast,  where 
minimums  are  based  upon  height  above 
ground  level  (AGL).  the  term  decision 
height  (DH)  is  used.  These  changes  are 
being  proposed  to  make  the  FAA's 
regulations  consistent  with  ICAO 
terminology  and  to  more  accurately 
describe  when  the  decision  to  continue 
the  approach  below  the  authorized 
minima  or  make  a  missed  approach  is 
made. 

II.D.2.  RNAV 

The  FAA  is  proposing  to  revise  the 
definition  of  "area  navigation  (RNAV)." 
The  FAA  is  also  proposing  to  remove 
references  to  the  words  "ground"  and 
"radio"  where  using  these  words 
restricts  the  type  of  navigation  and 
communication  systems  persons  can 
use.  The  amendments  would  either 
replace  those  words  with  less  restrictive 
language  or  remove  them  entirely, 
which  would  allow  the  expanded  use  of 
RNAV  systems  and  permit  persons  to 
take  advantage  of  future  changes  in 
technology. 
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n.D.3.  En  Route 

The  FAA  is  proposing  new  terms, 
"Air  Traffic  Service  (ATS)  route"  and 
"area  navigation  (RNAV)  route." 

"Air  Traffic  Service  (ATS)  route" 
would  be  used  to  describe  the  U.S.  en 
route  structure.  The  term  "ATS  route" 
would  include  Federal  airways,  jet 
routes,  and  area  navigation  routes  in  the 
United  States. 

"Area  navigation  (RNAV)  route" 
would  refer  to  ATS  routes  established 
for  the  use  of  aircraft  capable  of  using 
area  navigation.  Note  that  not  all  RNAV- 
capable  aircraft  are  suitably  equipped  to 
operate  on  all  RNAV  routes.  The  FAA 
would  determine  the  means  to  qualify 
aircraft  for  various  RNAV  operations 
and  the  method  for  promulgating  the 
requirements  to  operate  on  RNAV 
routes.  These  requirements  would  be 
promulgated  similarly  to  the  way  part 
71  routes  and  part  97  procedures  are 
currenUy  promulgated. 

In  addition,  the  FAA  is  proposing  to 
change  the  current  definition  of  "route 
segment"  to  facilitate  RNAV  operations. 

II.D.4.  Approach  and  Landing  Using 
Instrument  Approach  Procedures 

The  FAA  is  proposing  to  amend. the 
following  definitions — 

•  Nonprecision  approach  procedure. 

•  Precision  approach  procedure. 
The  FAA  is  proposing  to  add  the 

following  terms — 

•  Approach  procedure  with  vertical 
guidance  (APV). 

•  Area  navigation  route. 

•  Category  I  operations. 

•  Decision  altitude  (DA). 

•  Instrument  approach  procedure 
(lAP). 

The  FAA  is  proposing  to  revise  the 
following  definitions — 

•  Category  n,  m,  ma,  mb,  and  mc 
operations 

•  Decision  height  (DH). 

•  Minimum  descent  altitude  (MDA). 

ni.  Section-By-Section  Discussion  of  the 
Proposed  Changes 

Section  1.1  General  definitions 

Air  Traffic  Service  (ATS)  route:  The 
FAA  is  proposing  to  adopt  the  term  "Air 
Traffic  Service  (ATS)  route"  to  describe 
the  U.S.  route  structure.  The  term  ATS 
route  would  include  jet  routes,  area 
navigation  (RNAV)  routes,  and  arrival 
and  departure  routes.  An  ATS  route 
would  be  defined  by  route 
specifications.  These  route 
specifications  may  include  an  ATS 
route  designator,  the  path  to  or  fitim 
fixes,  distance  between  fixes,  reporting 
requirements,  and  the  lowest  safe 
altitude  determined  by  the  appropriate 
authority. 


Approach  procedure  with  vertical 
guidance  (APV):  This  new  term  would 
mean  an  instrument  approach 
procedure  based  on  lateral  path  and 
glide  path.  These  approach  procedures 
are  flown  to  a  decision  altitude  (DA). 
Although  these  procedures  include 
glide  path  information,  they  may  not 
meet  the  requirements  currenUy 
established  for  precision  approach  and 
landing  operations.  This  includes  the 
vertical  navigation  performance  and 
airport  infrastructure  requirements  (i.e., 
ICAO  Annex  14  and  FAA  Advisory 
Circular  (AC)  150/5300-16).  Safety  for 
these  procedures  is  maintained  by 
increasing  the  required  obstacle 
clearance  height  or  required  visibility. 
An  example  of  an  APV  approach  is  the 
LNAV/VNAV  (lateral  navigation/ 
vertical  navigation)  approach  minima 
currenUy  published  on  RNAV  approach 
plates. 

Area  navigation  low  route  and  Area 
navigation  high  route:  These  terms 
would  be  removed  and  replaced  with 
the  term  "area  navigation  (RNAV) 
route."  See  discussion  of  "area 
navigation  (RNAV)  route"  below. 

Area  navigation  (RNAV):  The 
definition  of  "area  navigation  (RNAV)" 
would  be  broadened  by  removing  the 
words  "station-referenced  navigation 
signals,"  which  refer  to  ground-based 
signals,  and  adding  the  words  "flight 
path"  to  cover  operations  in  both  the 
lateral  and  vertical  planes  (i.e.  lateral 
navigation  (LNAV)  and  vertical 
navigation  (VNAV)). 

Area  navigation  (RNAV)  route:  The 
new  term  "area  navigation  (RNAV) 
route"  would  refer  to  those  ATS  routes 
established  for  aircraft  capable  of  using 
area  navigation  equipment  suitable  for 
those  routes. 

Category  I  (CAT  I)  operation:  The 
term  "Category  I  operation"  commonly 
has  been  used  in  the  aviation  industry 
and  in  the  preambles  of  FAA  regulatory 
dociunents  for  years,  but  it  has  never 
been  defined  in  Uie  CFR.  The  FAA  is 
therefore  proposing  to  add  a  definition 
of  this  term.  The  proposed  definition  of 
"Category  1  (CAT  1)  operation"  is  "a 
precision  approach  with  a  decision 
altitude  that  is  not  lower  than  200  feet 
(60  meters)  above  the  threshold  and 
with  either  a  visibility  of  not  less  than 
one  half  statute  mile  (800  meters)  or  a 
runway  visual  range  (RVR)  of  not  less 
than  1,800  feet  (550  meters)." 

Category  II  (CA  T II)  operation. 
Category  m  (CAT  HI)  operation. 
Category  Ilia  (CAT  Hla)  operation. 
Category  Illb  (CAT  Illb)  operation,  and 
Category  IIIc  (CATUIc)  operation:  These 
definitions  would  be  revised  to 
incorporate  the  concept  of  precision 
RNAV.  In  each  of  these  definitions,  the 


terms  "ILS  approach"  or  "ILS 
instrument  approach"  would  be 
replaced  with  the  terms  "precision 
approach"  and  "precision  instrument 
approach,"  respectively.  The  definitions 
would  also  be  updated  to  be  compatible 
with  the  Joint  Aviation  Authorities 
(JAA)  terminology. 

Decision  altitude  (DA):  The  FAA 
proposes  to  add  the  definitidn  for 
"decision  altitude  (DA)"  to  describe  the 
mean  sea  level  altitude  at  which  the 
decision  to  continue  the  approach 
below  the  authorized  minima  or  make  a 
missed  approach  is  made.  This  term 
would  be  consistent  with  ICAO 
terminology. 

Decision  height  (DH):  The  definition 
of  "decision  height"  would  be  revised  to 
specify  that  it  applies  only  to  Category 
II  and  in  approaches  rather  than 
Category  I  approaches,  which  would 
refer  to  decision  altitude.  See  discussion 
under  "II.D.l.  Decision  Height  (DH)  and 
Decision  Altitude  (DA)." 

Final  approach  fix  (FAF):  This  term 
would  be  added  to  indicate  that  a  final 
approach  fix  is  associated  with  a 
nonprecision  approach. 

Instrument  approach  procedure  (lAP): 
This  term  would  be  added.  It  is  a 
general  term  that  applies  to  all  types  of 
approach  procedures. 

Minimum  descent  altitude  (MDA): 
The  definition  of  "minimum  descent 
altitude"  would  be  revised  to  change  the 
words  "final  approach"  to 
"nonprecision  final  approach,"  and  to 
remove  the  references  to  "standard 
instrument  approach  procedure"  and 
"electronic  glide  slope."  This  change 
would  clarify  the  definition,  as  an  MDA 
is  applicable  to  a  SLAP  without 
electronic  glide  slope. 

Night:  The  FAA  is  proposing  to  revise 
the  definition  of  the  term  "night"  to 
reflect  that  local  night  may  di^er  bom 
the  times  published  in  the  American  Air 
Almanac.  This  concept  of  local  night 
could  limit  operations  at  a  particular 
location  when  the  FAA  determines  it  to 
be  necessary  for  the  safety  of  operations, 
for  example,  when  terrain  causes  sunset 
significanUy  earlier  than  the  Almanac 
indicates. 

Nonprecision  approach  procedure 
(NPA):  The  FAA  is  proposing  to  revise 
the  definition  of  this  term  so  that  there 
would  be  no  reference  to  "electronic 
glide  slope."  The  term  would  apply  to 
navigation  systems  that  provide  lateral 
(but  not  vertical)  path  deviation 
guidance. 

Precision  approach  procedure  (PA): 
The  FAA  is  proposing  to  revise  the 
definition  so  that  there  would  be  no 
references  to  "standard  instrument 
approach  procedure"  and  "electronic 
glide  slope."  The  revised  term,  however, 
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would  still  be  based  on  lateral  course 
and  track  information  with  vertical  glide 
path  infonnation.  Currently,  ILS, 
microwave  landing  systems  (MLS), 
Global  Navigation  Satellite  System 
(GNSS)  landing  systems  (GLS)  and 
precision  approach  radar  (PAR)  are 
recognized  precision  approach  systems. 

Precision  final  approach  fix  (PFAF): 
This  term  would  be  added  to  indicate 
that  a  precision  final  approach  fix  is 
associated  with  a  precision  or  APV 
approach  procedure. 

RNAV  waypoint:  The  FAA  proposes 
to  remove  the  definition  of  "RNAV  way 
point  (W/P)"  because  it  is  overly 
restrictive. 

Route  segment:  The  definition  of 
"route  segment"  would  be  revised  to 
mean  a  portion  of  a  route  bounded  on 
each  end  by  a  fix  or  NAVAID.  The 
proposed  change  would  facilitate  the 
development  of  RNAV  routes. 

Section  1.2    Abbreviations  and 
Symbols 

The  FAA  proposes  to  add  the 
following  acronyms  to  the  list  of 
abbreviations  and  symbols  in  §  1.2: 

APV  means  approach  procedure  with 
vertical  guidance. 

NM  means  nautical  mile. 

NPA  means  nonprecision  approach. 

PA  means  precision  approach. 

RNAV  means  area  navigation. 

Part  71    Amended 

The  current  part  71  is  limited  to 
ground-based  navigation  systems, 
includes  extraneous  information,  and  is 
not  organized  clearly.  Although  the 
amendments  would  not  be  related 
directly  to  the  RNAV  proposals,  the 
FAA  proposes  to  take  this  opportunity 
to  improve  the  readability  of  part  71  by 
separating  the  sections  that  provide 
general  information  about  part  71 
(§§71.1  through  71.15)  from  the 
sections  that  apply  only  to  Class  A 
airspace,  and  by  combining  or 
realigning  the  sections  in  part  71  in  a 
more  efficient  way.  These  changes  are 
discussed  in  further  detail  below. 

Part  71     Heading  Revised 

The  FAA  proposes  to  revise  the 
heading  of  part  71.  The  current  title, 
"Designation  Of  Class  A,  Class  B,  Class 
C,  Class  D,  And  Class  E  Airspace  Areas; 
Airways;  Routes;  And  Reporting 
Points,"  would  be  revised  to  read 
"Designation  of  Class  A,  Class  B,  Class 
C,  Class D,  and  Class  E  Airspace  Areas: 
Air  Traffic  Service  Routes;  and 
Reporting  Points."  In  the  new  heading, 
the  words  "Airways;  Routes"  would  be 
replaced  with  the  words  "Air  Traffic 
Service  Routes,"  which  would  cover  jet 
routes,  VOR  Federal  airways.  Colored 


Federal  airways,  and  area  navigation 
routes.  This  would  be  consistent  with 
ICAO's  use  of  the  term  "air  traffic 
service  routes." 

Subpart  A— Class  A  AirsfMca 

The  FAA  proposes  to  move  the 
heading  of  subpart  A  so  that  it  appears 
directly  before  §  71.31  and  revise  it  to 
read,  "Class  A  Airspace."  As  a  result, 
sections  appearing  at  the  beginning  of 
part  71  would  provide  general 
information  on  multiple  sections  in  part 
71,  and  sections  in  the  newly  designated 
subpart  A  (§§  71.31  and  71.33)  would 
contain  regulations  pertinent  only  to 
Class  A  airspace.  This  would  make 
subpart  A  consistent  with  the  rest  of 
part  71.  where  subpart  designations 
correspond  to  the  airspace  classes 
covered.  For  example,  subpart  A  would 
cover  class  A  airspace;  subpart  B  would 
cover  class  B  airspace,  and  so  forth. 

Section  71.11    Air  Traffic  Service  (ATS) 
Routes 

The  FAA  proposes  to  add  §  71.11,  Air 
Traffic  Service  (ATS)  routes.  The  text 
for  the  new  section  would  come  from 
the  current  §  71.75,  Extent  of  Federal 
airways,  paragraphs  (a),  {b)(l),  and  (d). 
This  text  would  be  revised  to  apply  to 
ATS  routes  in  general.  The  FAA  is 
proposing  this  change  to  include  ATS 
route  terminology  and  to  improve  the 
organization  of  part  71. 

Paragraph  (a)  of  §  71.11  would  differ 
from  the  text  of  §  71.75  in  that  the  words 
"navigational  aid  or  intersection"  that 
are  currently  in  §  71.75,  would  read, 
"navigation  aid,  fix,  or  intersection"  for 
defining  route  segments.  These  changes 
would  accommodate  the  development 
of  ATS  routes  that  are  not  linked  to 
ground-based  navigation  aids. 

Paragraph  (b)  of  §  71.11  would  differ 
from  the  text  of  §  71.75  by  referencing 
FAA  Order  8260.3,  "U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS),"  as  the  source  for  criteria 
regarding  ATS  route  dimensions  and 
protected  airspace. 

Paragraph  (c)  would  differ  from  the 
text  of  §  71.75  by  stating  that  all  ATS 
routes  exclude  the  airspace  of 
prohibited  areas,  rather  than  just 
Federal  airways.  This  would  mean  that 
if  the  route  passed  through  a  prohibited 
area  {i.e..  a  type  of  special  use  airspace 
designated  under  14  CFR  part  73),  the 
FAA  would  write  an  exclusion  into  the 
legal  description  of  the  route  that  stated 
that  the  prohibited  area  airspace  was 
excluded  from  the  route. 

Section  71.13    Classification  of  Air 
Traffic  Service  (ATS)  Routes 

The  FAA  proposes  to  use  the  current 
text  of  §  71.73,  Classification  of  Federal 


airways,  as  a  basis  for  proposed  new 
§  71.13,  Classification  of  Air  Traffic 
Service  (ATS)  routes,  and  expand  the 
scope  of  it  to  classify  the  Federal 
airway,  jet  route,  and  area  navigation 
route  components  of  the  U.S.  route 
structure  as  ATS  routes.  The  FAA  is 
proposing  this  change  to  improve  the 
organization  of  part  71  and  to  facilitate 
the  development  of  RNAV  routes  that 
are  not  linked  to  ground-based 
navigation  aids. 

Section  71.15    Designation  of  Jet  Routes 
and  VOR  Federal  Airways 

The  text  of  proposed  §  71.15  would 
come  from  current  §  71.79,  with 
information  added  to  ensure  that  the 
stated  place  name  criteria  apply  to  jet 
routes  as  well  as  VOR  Federal  airways. 
This  change  is  proposed  to  consolidate 
similar  infonnation  and  to  reorganize 
part  71  for  clarity. 

Section  71 .  73    Classification  of  Federal 
Airways 

Section  71.73  would  be  removed  and 
used  as  a  basis  for  new  §  71.13.  This 
change  would  result  in  classifying  the 
various  types  of  ATS  routes  in  one 
section  for  clarity  and  would  improve 
the  organization  of  part  71.  See 
discussion  of  §  71.13  above. 

Section  71.75    Extent  of  Federal 
Airways 

Section  71.75  would  be  removed  and 
parts  of  it  used  as  a  basis  for  new 
§  71.11.  This  change  would  consolidate 
related  information,  remove  information 
that  is  not  needed,  and  improve  the 
organization  of  part  71.  See  discussion 
of  §71.11  above. 

Section  71 .  79    Designation  of  VOR 
Federal  Airways 

The  FAA  proposes  to  remove  §  71.79 
and  move  the  information  to  the 
proposed  new  §  71.15.  Designation  of  jet 
routes  and  VOR  Federal  airways.  This 
change  improves  the  organization  of 
part  71  by  consolidating  related 
information.  See  discussion  of  §  71.15 
above. 

Section  91.129    Operations  in  Class  D 
Airspace 

The  FAA  is  proposing  to  revise 
§  91.129(e)  in  clearer  language. 
Although  substantive  changes  would  be 
made  only  in  paragraph  (e)(2) 
(discussed  below),  the  FAA  is  taking 
this  opportimity  to  propose  clearer 
language  for  the  rest  of  (e). 

Currently,  §  91.129(e)(2)  requires  that 
when  a  pilot  of  a  large  or  turbine- 
powered  airplane  is  approaching  to  land 
on  a  runway  served  by  an  ILS  and 
within  Class  D  airspace,  the  pilot  must 
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fly  at  an  altitude  at  or  above  the  glide 
slope  between  the  outer  marker  (or  the 
point  of  interception  with  the  glide 
slope,  if  compliance  with  the  applicable 
-distance-from-cloud-criteria  requires 
interception  closer  in)  and  the  middle 
marker.  The  proposed  rule  would 
require  that  a  person  operate  at  or  above 
the  glide  path  between  the  precision 
final  approach  fix  (or  point  of 
interception  with  the  glide  slope,  if 
compliance  with  the  applicable 
distance-from-cloud  criteria  requires 
interception  closer  in)  and  the 
published  decision  altitude  or  decision 
height.  Specifically,  changes  to  (e)(2) 
would  be  as  follows — 

(1)  The  phrase  "served  by  an 
instrument  landing  system  (ILS)"  would 
read  "served  by  an  APV  or  precision 
approach  procedure."  The  reason  for  the 
change  is  that  ILS  is  not  the  only  type 
of  approach  with  a  glide  path. 

(2)  The  term  "glide  slope"  would  read 
"glide  path"  because  the  term  "glide 
slope"  is  generally  used  with  respect  to 
ILS,  whereas  the  term  "glide  path" 
includes  both  ILS  and  APV. 

(3)  The  reference  to  "outer  marker" 
would  be  replaced  with  "precision  final 
approach  fix."  This  would  facilitate 
determining  aircraft  position  as 
appropriate  [e.g.,  DME,  RNAV,  or  radar) 
and  would  make  the  paragraph 
consistent  with  proposed  §91.175(k). 
The  term  "middle  marker"  would  be 
replaced  by  "decision  altitude  or 
decision  height." 

Section  91.131    Operations  in  Class  B 
Airspace 

The  FAA  is  proposing  to  revise 
§  91.131(c)(1)  by  adding  the  words 
"suitable  RNAV  system"  to  provide 
another  option  for  meeting  the 
commimications  and  navigation 
equipment  requirement.  This  change 
would  be  consistent  with  the  proposed 
definition  of  RNAV. 

Section  91.175    Takeoff  and  Landing 
Under  IFR 

The  FAA  is  proposing  to  revise 
§  91.175(a)  by  replacing  the  term 
"instrument  letdown"  with  the  term 
"instrument  approach"  because 
"letdown"  is  outdated  terminology. 

The  FAA  is  proposing  to  revise 
paragraph  (b)  to  change  the  term  "DH" 
to  "DA/DH."  See  discussion  "II.D.l. 
Decision  Height  (DH)  and  Decision 
Altitude  (DA)"  above. 

Paragraph  (c)  would  be  amended  to 
change  the  term  "DH"  to  "DA/DH."  See 
discussion  "II.D.l.  Decision  Height  (DH) 
and  Decision  Altitude  (DA)"  above. 

The  FAA  is  proposing  to  funend  the 
introductory  text  of  paragraph  (e)  by 
changing  the  word  "pilot"  to  "person" 


to  make  the  regulation  consistent  vdth 
the  definition  of  "person"  currently  in 
§  1.1.  In  addition,  paragraph  (e)(l)(ii) 
would  be  revised  to  replace  the  term 
"DH"  with  "DA/DH."  See  discussion 
"II.D.l.  Decision  Height  (DH)  and 
Decision  Altitude  (DA)"  above. 

The  FAA  is  proposing  to  revise 
paragraph  (f)  to  clarify  that  published 
takeoff  minimums  are  associated  with  a 
particular  departiire  procedure.  Takeoff 
minimums  are  determined  from  the 
analysis  of  a  particular  rimway 
environment.  Thus,  the  departure 
procedure  must  be  followed  for  a 
particular  runway  to  ensure  adequate 
obstacle  clearance. 

Paragraph  (h)  would  be  amended  by 
removing  the  RVR  table  from  paragraph 
(h)(2)  and  replacing  it  with  a  reference 
to  FAA  Order  8260.3,  "U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS),"  which  contains  the  RVR 
table.  This  would  eliminate  duplication, 
and  ensure  that  the  public  has 
information  based  on  on-going  changes 
in  technology.  In  addition  to  appearing 
in  FAA  Order  8260.3.  the  RVR  table  also 
appears  in  the  Aeronautical  Information 
Manual  (AIM),  the  Instnmient  Flying 
Handbook,  and  in  the  Flight  Information 
Publications. 

Paragraph  (j)  would  be  amended  by 
changing  the  word  "pilot"  to  "person" 
to  make  the  regulation  consistent  with 
the  definition  of  "person"  currently  in 
§1.1. 

Paragraph  (k)  would  be  amended  to 
allow  certain  locations  on  the  ILS  to  be 
fixed  by  other-than-ground-based 
navigation  aids.  As  technology 
develops,  these  points  could  be 
indicated  by  fix  instead  of  actual 
markers.  Finally,  middle  markers  would 
be  deleted  from  this  ;  aragraph  as  they 
are  no  longer  a  basic  component  of  an 
ILS.  Although  some  middle  markers  are 
still  in  use,  no  additional  middle 
markers  are  being  installed  at  new  ILS 
sites. 

Section  91.177    Minimum  Altitudes  for 
IFR  Operations 

The  FAA  is  proposing  to  amend 
§  91.177  (a)  by  adding  language  to 
clarify  that  the  section  would  apply 
when  both  a  minimum  en  route  IFR 
altitude  (MEA)  and  a  minimum 
obstruction  clearance  altitude  (MOCA) 
are  prescribed  for  a  particular  route  or 
route  segment.  The  sentence  that 
currently  appears  as  concluding  text  of 
paragraph  (a)(2)  would  be  moved  to 
paragraph  (a)(1)  and  amended  by  adding 
the  phrase,  "using  VOR  for  navigation." 
This  proposed  change  would  clarify  that 
a  person  could  travel  at  the  MOCA  for 
the  full  route  segment  if  the  person  is 
using  another  navigation  system  that 


meets  navigation  requirements  and  is 
available,  e.g.  GPS-based  RNAV.  If, 
however,  a  person  were  using  VOR  for 
navigation  then  the  person  would  have 
to  operate  at  the  MEA  except  within  22 
NM  of  the  VOR  facilities.  If  a  person 
were  using  a  navigation  system  other 
than  VOR  or  GPS,  the  person  would 
have  to  take  positive  action  to  ensure 
that  he  or  she  was  receiving  a  suitable 
navigation  signal  along  the  full  route. 
This  change  would  allow  operations  at 
the  MOCA.  provided  the  applicable 
navigation  signals  were  available. 
Although  the  change  would  be 
permissive,  it  would  not  change  the 
requirements  for  communication  and 
surveillance  along  the  route.  Therefore, 
the  FAA  may  require  a  higher  altitude 
to  meet  all  the  requirements  of 
communication,  navigation,  and 
surveillance. 

Section  91.179    IFR  Cruising  Altitude 
or  Flight  Level 

The  FAA  is  proposing  to  amend 
§  91.179  by  adding  introductory  text  to 
read,  "Unless  otherwise  authorized  by 
the  ATC,  the  following  rules  apply." 
While  the  FAA  recognizes  that  there 
will  be  an  ATC  clearance  associated 
with  an  IFR  operation,  adding  this 
clause  would  facilitate  the  future 
implementation  of  new  technology  by 
giving  the  FAA  the  flexibility  to  allow 
alternatives  to  current  altitude 
assignment  procedures. 

Section  91.181    Course  To  Be  Flown 

The  FAA  proposes  to  amend 
§  91.181(a)  by  removing  the  words  "a 
Federal  airway"  and  adding  in  their 
place  "an  ATS  route,"  since  the 
proposed  changes  in  §  71.13  define  an 
ATS  route  to  include  Federal  airways 
and  the  new  RNAV  routes. 

Section  91.183    IFR  Comm  unications 

The  FAA  would  amend  §  91.183  by 
removing  the  word  "radio"  from  the 
heading  and  from  the  introductory  text 
of  paragraph  (a).  Paragraph  (a) 
introductory  text  would  also  be  changed 
by  adding  at  the  beginning  the  phrase, 
"Unless  otherwise  authorized  by  the 
FAA.  •  *  *"  This  phrase  would 
facilitate  the  use  of  advanced 
communications  by  means  other  than 
voice. 

Section  91.185    IFR  Operations:  Two- 
Way  Communications  Failure 

Section  91.185  would  be  amended  by 
removing  the  word  "radio"  from  the 
heading  and  from  paragraph  (a).  This 
would  eliminate  reliance  on  radio 
technology. 
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Section  91.189    Category  II  and  III 
Operations:  General  Operating  Rules 

The  FAA  proposes  to  amend  §  91.189 
(c)  by  replacing  the  term  "DH"  and 
adding  the  term  "DA/DH."  See 
discussion  under  "II.D.l.  Decision 
Height  (DH)  and  Decision  Altitude 
(DA)"  above. 

The  FAA  would  also  amend 
paragraph  (d)  by  changing  the  word 
■pilot"  to  "person"  to  make  the 
regulation  consistent  with  the  definition 
of  "person"  currently  in  §  1.1. 

Section  91 .205    Powered  Civil  Aircraft 
with  Standard  Category  U.S. 
Airworthiness  Certificates:  Instrument 
and  Equipment  Requirements 

Currently,  §91.205  (d)(2)  states  that, 
for  IFR  flight,  "two-way  radio 
communications  system  and  navigation 
equipment  appropriate  to  the  ground 
facilities  to  be  used"  are  required.  The 
FAA  is  proposing  to  amend  (d)(2)  by 
removing  references  to  radio  and  ground 
facilities  to  facilitate  future 
developments  in  conmiunications.  As 
amended,  the  paragraph  would 
prescribe  for  IFR  flight,  "two-way 
communication  and  navigation  systems 
suitable  for  the  route  to  be  flown." 

Paragraph  (e)  would  be  revised  to 
require  that  aircraft  operating  at  and 
above  18.000  feet  (flight  level  (FL)  180) 
would  have  to  be  equipped  with  DME. 
The  current  rule  sets  the  limit  at  24,000 
feet  MSL  (FL  240).  On  October  14. 1971. 
the  FAA  completed  the  lowering  of  the 
base  of  the  positive  control  area  (now 
called  Class  A  airspace)  from  24,000  feet 
to  18.000  feet  MSL  over  the  entire  48 
contiguous  States.  [See  36  FR  15743; 
Aug.  18, 1971.)  This  proposed  change 
would  make  this  section  consistent  with 
the  current  floor  of  Class  A  airspace. 
While  this  proposed  rule  change  would 
extend  the  equipment  requirements  for 
civil  aircraft  to  FL  180,  most  affected 
aircraft  already  meet  these  standards. 
The  FAA  specifically  seeks  comments 
on  this  proposed  change. 

In  addition,  paragraph  (e)  would  be 
amended  to  include  siiitable  RNAV 
system  as  an  alternative  to  DME. 
Modem  RNAV  systems  provide  distance 
from  the  active  waypoint  as  an  integral 
function.  This  distance  readout  can 
serve  any  purpose  that  DME  serves. 

Section  91 .219    Altitude  Alerting 
System  or  Device:  Turbojet-Powered 
Civil  Airplanes 

The  FAA  is  proposing  to  amend 
§  91.219  (b)(5)  by  replacing  the  term 
"DH"  with  the  term  "DA/DH."  See 
discussion  under  "II.D.1.  Decision 
Height  (DH)  and  Decision  Altitude 
(DA)"  above. 


Section  91.511  Communication  and 
Navigation  Equipment  for  Over-Water 
Operations 

The  FAA  is  proposing  to  amend 
§  91.511  by  changing  the  heading  from 
"Radio  equipment  for  over- water 
operations"  to  "Communication  and 
navigation  equipment  for  over-water 
operations."  Paragraph  (a)(1)  would  be 
amended  by  changing  the  term  "radio 
communication  equipment"  to 
"communication  equipment."  This 
change  would  facilitate  future 
developments  in  technology.  Also,  in 
this  paragraph  the  term  "surface 
facility"  would  be  changed  to 
"communication  facility"  because,  in 
the  future,  communication  facilities 
may  not  be  on  the  surface. 

Section  91.711     Special  Rules  for 
Foreign  Civil  Aircraft 

The  FAA  is  proposing  to  amend 
§  91.711  {c)(l)(ii)  by  changing  the  term 
"radio  navigational  equipment 
appropriate  to  the  navigational  facilities 
to  be  used"  to  "navigation  equipment 
suitable  for  the  route  to  be  flown."  This 
change  would  facilitate  futiire 
developments  in  navigation  technology. 

Paragraph  (e)  would  be  amended  by 
changing  the  specified  flight  level  and 
by  adding  reference  to  "an  IFR- 
approved  RNAV  system."  As  amended, 
the  paragraph  would  state  that  foreign 
aircraft  operating  at  and  above  18,000 
feet  (FL  180)  must  be  equipped  with 
DME  or  an  IFR-approved  RNAV  system. 
The  current  rule  sets  the  limit  at  24,000 
feet  MSL  (FL  240);  however,  the  altitude 
defining  the  base  of  Class  A  airspace 
(formerly  the  positive  control  area)  was 
lowered  from  24,000  feet  (FL  240)  to 
18,000  feet  (FL  180)  in  October  1971. 
While  this  rule  change  would  increase 
the  requirements  for  foreign  civil 
aircraft,  the  FAA  believes  that  the 
affected  aircraft  already  meet  these 
standards.  The  FAA  specifically  seeks 
comments  on  this  proposed  change.  In 
addition,  the  provision  for  a  suitable 
RNAV  system  is  being  added  because 
modem  RNAV  systems  provide  distance 
from  the  active  waypoint  as  an  integral 
function  in  lieu  of  DME.  This  distance 
readout  from  a  RNAV  system  can  serve 
any  purpose  that  DME  serves. 

Section  95.1    Applicability 

The  FAA  is  proposing  to  revise  §  95.1. 
In  paragraphs  (a),  (b),  and  (d),  references 
to  "Federal  airway(s).  jet  route(s).  area 
navigation  low  or  high  route(s)"  would 
be  changed  to  "ATS  route(s)."  The  use 
of  the  term  "ATS  route"  would  make 
the  FAA's  regulations  consistent  with 
ICAO. 

Paragraph  (d)  would  be  further 
amended  in  the  second  sentence  by 


adding  the  phrase,  "Unless  otherwise 
specified,"  to  the  beginning,  and  by 
changing  the  term  "radio  fixes"  to 
"navigation  fixes."  These  changes 
would  increase  the  flexibility  of  the 
FAA  to  allow  the  use  of  other-than- 
ground-based  navigation  systems.) 

Current  paragrapn  (e)  uses  25  miles  as 
the  distance  for  reception  of  navigation 
signals.  The  FAA  proposes  to  revise  the 
paragraph  to  allow  air  navigation  along 
the  entire  route  (subject  to  air  traffic 
restrictions)  at  the  MOCA  when  using 
suitable  navigation  systems  [e.g.,  GPS). 
Also,  because  nautical  miles  are  the 
standard  unit  of  measurement  in  air 
navigation,  the  reference  to  "25  miles" 
would  be  converted  to  "22  nautical 
miles." 

Paragraph  (f)  would  be  revised  to 
specify  that  an  MRA  is  applicable  only 
to  intersections  defined  by  ground- 
based  navigation  aids. 

In  paragraph  (g),  the  term  "facility  or 
way  point"  would  be  changed  to 
"groimd-based  navigation  aid."  Current 
paragraph  (g)(1),  which  addresses 
reception  requirements,  would  be 
retained  in  proposed  paragraph  (g),  and 
the  term  "facilities"  would  be  changed 
to  "signals."  Finally,  the  text  of  current 
paragraph  (g)(2)  would  be  removed. 
These  changes  would  increase  the 
flexibility  of  the  rule  to  allow  the  use  of 
other-than-ground-based  navigation 
systems. 

Part  97 — Heading  Revised 

The  heading  for  part  97,  now  reading 
"Standard  Instrument  Approach 
Procedures"  would  be  revised  to  read 
"Standard  Instrvunent  Procedures" 
because  the  part  is  not  limited  to 
approach  procedures. 

Section  97.1  Applicability 

The  FAA  is  proposing  to  revise  §  97.1 
to  provide  a  more  accurate  and 
complete  description  of  the 
applicability  of  part  97.  The  words 
"standard  instrument  approach 
procedures"  would  be  changed  to 
"standard  instmment  procedures"  to 
reflect  the  fact  that  part  97  refers  to 
takeoffs  and  approaches.  The  proposed 
rules  also  would  expand  the  scope  of 
part  97  to  include  departure  procedures, 
since  those  departure  procedures  are 
used  as  the  basis  for  takeoff  weather 
minimiuns.  Proposed  §97.1  would 
clarify  that  published  civil  takeoff 
weather  minimums  are  based  on  a 
specified  route,  and  that  pilots  must 
comply  with  that  route  unless  an 
alternative  route  has  been  assigned  by 
ATC.  The  section  would  be  further 
amended  by  deleting  the  words  "for 
instnmient  letdown."  which  is  obsolete 
terminology. 
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Section  97.3    Symbols  and  Terms  Used 
in  Procedures 

The  FAA  is  proposing  to  revise  §  97.3 
by  to  remove  the  paragraph  designations 
and  to  organize  the  terms  alphabetically. 
In  addition,  the  following  terms  would 
be  revised: 

The  terms  "A"  (alternate  airport 
weather  minimum)  in  paragraph  (a), 
"C"  (circling  landing  minimum)  in 
paragraph  (d),  and  "S"  {straight  in 
minimum)  in  paragraph  (s),  would  be 
removed  in  the  proposed  revision  of 
§  97.3.  These  items  are  more 
appropriately  spelled  in  full  in  the 
legend  of  the  approach  charts. 

The  term  "approach  procedure 
segments"  would  be  modified  to 
include  specification  of  a  path  to 
accommodate  RNAV  approaches,  and 
"DH"  would  be  replaced  with  "DA/ 
DH." 

The  term  "ceiling  minimum"  in 
paragraph  (e)  would  be  changed  to 
"ceiling"  and  clarified  to  refer  to  airport 
elevation  rather  than  the  current  general 
term  "surfiace  of  the  airport" 

The  term  "D"  (day)  in  paragraph  (f) 
would  be  removed,  as  the  term  is  no 
longer  used. 

The  term  "decision  height"  that 
appears  in  the  definition  of  "missed 
approach"  in  paragraph  (c)(5),  and  in 
the  definition  of  "copter  procedures"  in 
paragraph  (d)(1).  would  be  changed  to 
"decision  altitude  or  decision  height 
(DA/DH)."  See  discussion  "n.D.l. 
Decision  Height  (DH)  and  Decision 
Altitude  (DA)"  above. 

The  term  "copter  procedures"  would 
further  be  revised  to  clarify  the 
ciraim.stances  under  which  the 
reduction  of  the  charted  visibility  is 
authorized.  It  is  also  important  to 
highlight  that  the  one-quarter  mile 
prevailing  visibility  and  the  1200-foot 
RVR  mentioned  in  the  proposed 
definition  are  minimiun  limits. 
Although  both  are  specified  to  permit 
the  application  of  reduced  visibility 
minimums  if  either  visibility  or  RVR  is 
reported,  no  equivalency  between  one- 
quarter  mile  and  the  1200-foot  RVR  is 
intended.  For  equivalency,  see  the  RVR 
tables  in  Flight  Information 
Publications. 

The  term  "HAA"  (height  above 
airport)  in  paragraph  (h)  would  be 
revised  to  add  the  words,  "expressed  in 
feet." 

The  term  "HAL"  (height  above 
landing)  in  paragraph  (h)(1)  would  be 
revised  to  read,  "height  of  the  DA/MDA 
above  a  designated  helicopter  landing 
area  elevation  used  for  helicopter 
instrument  approach  procediu-es."  This 
proposed  definition  would  include 
references  to  decision  altitude  (see 


n.D.l.  above)  and  MDA  (see  discussion 
of  §  1.1  above),  and  would  fecilitate 
future  Wide-Area  Augmentation 
Systems  (WAAS)  operations. 

The  term  "HAS"  would  be  added  to 
read,  "height  of  the  DA/MDA  above  the 
highest  terrain/surface  within  a  5,200- 
foot  radius  of  the  missed  approach  point 
used  in  helicopter  instrument  approach 
procedures  and  is  expressed  in  feet 
AGL."  This  definition  would  support 
point-in-space  operations  and  provide 
additional  information  for  maneuvering 
in  the  vicinity  of  a  heliport. 

The  term  "HAT"  (height  above 
touchdown),  which  currently  appears  in 
paragraph  (i),  would  be  revised  to  read, 
"height  above  threshold  expressed  in 
feet."  This  would  be  a  nomenclature 
change  to  make  the  FAA's  regiilations 
consistent  with  ICAO  and  is  not 
considered  operationally  significant. 
Changes  to  approach  charts  and  affected 
FAA  documents  will  be  made  during 
regular  review  process. 

The  term  "HCH"  would  be  added  to 
read,  "helipoint  crossing  height  and  is 
the  computed  height  of  the  vertical 
guidance  path  above  the  helipoint 
elevation  at  the  helipoint  expressed  in 
feet."  This  is  a  new  technical  term  used 
in  the  construction  of  helicopter 
instrument  approach  procedures.  The 
HCH  affects  the  size  of  the  obstacle 
evaluation  area  for  the  copter 
instrument  approach  and  is  another 
means  of  providing  a  margin  of  safety  to 
the  operator. 

This  proposal  would  also  add  the 
term  "helipoint"  which  is  normally  the 
center  point  of  the  touchdown  and  lift- 
off area  (TLOF).  It  is  usually  a 
designated  arrival  and  departure  point 
located  in  the  center  of  an  obstacle-free 
area,  150-feet  square,  overlying  an 
approved  landing  area,  where  the 
approach  may  be  terminated  in  a  hover 
or  touchdown.  The  helipad  of  intended 
landing  may  not  be  located  at  the 
helipoint,  however. 

The  term  "MSA"  (minimum  safe 
altitude)  would  be  revised  in  more 
general  wording.  The  proposed  wording 
allows  for  any  navigation  aid  or  fix  to 
be  the  reference  point,  which  would 
provide  greater  flexibility  in  procedure 
construction.  The  distance  is  specified 
on  the  approach  chart. 

The  term  "N"  (night)  in  paragraph  (m) 
would  be  removed  from  §  97.3  because 
the  abbreviation  is  no  longer  in  use. 

The  term  "point  in  space  approach" 
in  paragraph  (o)(l)  would  be  removed 
because  the  definition  is  out  of  date*. 
The  term  is  accurately  defined  in  FAA 
Order  8260.3  "U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS)"  (incorporated  by  reference  in 


proposed  §  97.20),  and,  therefore,  would 
not  need  to  be  duplicated  in  §  97.3. 

The  term  "shuttle"  in  current 
paragraph  (t),  would  be  removed 
because  it  is  obsolete.  It  would  be 
replaced  with  the  term  "hold  in  lieu  of 
PT,"  meaning  a  holding  pattern 
established  under  applicable  FAA 
criteria,  and  used  in  lieu  of  a  procedure 
turn  (PT)  to  execute  a  course  reversal. 
By  adding  this  new  term,  the  FAA 
intends  to  codify  current  procedures  for 
using  a  holding  pattern  in  lieu  of  a 
procedure  turn  for  course  reversal. 

The  term  "SL\P"  (standard 
instrument  approach  procediue)  would 
be  added  to  the  section  because  it  is  a 
commonly  used  acronym. 

The  term  "T"  (takeoff  minimum) 
would  be  revised  for  clarity  and 
accuracy  to  mean  nonstandard  takeoff 
minimimis  or  specified  departure 
routes/procediues,  or  both. 

Section  97.5    Bearings.  Courses, 
Headings,  Radials,  Miles 

The  FAA  is  proposing  to  amend  §  97.5 
by  adding  the  word  "tracks"  to  the 
heading  and  to  paragraph  (a).  The  word 
"tracks"  is  used  to  describe  the  type  of 
information  provided  by  GPS  and 
RNAV  systems.  Also,  paragraph  (a) 
would  be  amended  by  adding  the  phrase 
"unless  otherwise  designated"  to  Uie 
end  of  the  paragraph.  Tbis  change 
would  allow  for  future  changes  in 
technology  and  flexibility  in  route 
construction  and  assignment 

Section  97.10    General 

The  FAA  is  proposing  to  remove 
§  97.10,  General.  This  section  prescribes 
standard  instrument  procediu«s  "other 
than  those  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Approach 
Procedures  (TERPS)."  These  types  of 
approach  procedures  no  longer  exist. 

Section  97.20    General 

The  FAA  is  proposing  to  revise 
§  97.20  to  incorporate  FAA  Order 
8260.3.  "U.S.  Standard  for  Terminal 
Instnmient  Procedures  (TERPS),"  and 
FAA  Order  8260.19,  "Flight  Procedures 
and  Airspace"  into  the  Code  of  Federal 
Regulations.  These  orders  would  be 
added  to  include  the  requirements  for 
the  developing  and  processing  of 
instrument  procedures.  The  proposed 
text  is  shown  in  the  regulation,  and  the 
FAA  would  get  approval  from  the 
Director  of  the  Federal  Register  if  it  is 
adopted  as  final. 

Section  121.99    Communications 
Facilities 

The  FAA  is  proposing  to  amend 
§  121.99(a)  by  changing  the  term  "two- 
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way  radio  conununication  system"  to 
"two-way  communication  system."  In 
addition,  the  term  "point-to-point 
circuits"  would  be  changed  to 
"commimication  links."  These  changes 
would  make  the  regulation  more  flexible 
for  modem  means  of  communication 
and  would  allow  for  future  changes  in 
technology.  In  addition,  the  FAA  is 
proposing  to  add  a  requirement  for  a 
conununication  system  that  would  have 
two-way  voice  communication 
capability  for  use  between  each  airplane 
and  the  appropriate  dispatch  office,  and 
between  each  airplane  and  the 
appropriate  ATC  unit,  for  non-normal 
and  emergency  conditions.  The  FAA 
believes  it  would  be  necessary  firom  the 
pilot  workload  and  flight  safety 
standpoints  to  retain  two-way  voice 
communication  capability  for  non- 
normal  and  emergency  conditions.  Data 
link  communication  systems  currently 
require  a  pilot  to  use  a  keyboard  to 
conununicate  between  the  airplane  and 
the  stations  described  above.  Reliance 
on  data  link  communications  alone 
during  an  emergency  could  cause  an 
unsafe  condition. 

Additionally,  with  respect  to 
communications  between  the  airplane 
and  the  dispatch  office,  the  FAA  is 
proposing  to  add  a  definition  of  "rapid 
communications"  that  is  based  on  a 
legal  interpretation  issued  by  the 
Regional  Counsel  of  the  FAA's  southern 
region  on  May  26.  1977.  A  copy  of  this 
interpretation  can  be  found  in  the 
public  docket  for  this  rulemaking. 
Generally  sp)eaking,  rapid 
communication  means  that  the  calling 
party  must  be  able  to  establish 
communication  with  the  called  party  in 
less  than  4  minutes. 

Section  121.103    En  Route  Navigation 
Systems 

The  FAA  is  proposing  to  revise 
§  121.103  by  changing  the  heading  from 
"En  route  navigational  facilities"  to  "En 
route  navigation  systems."  In  addition, 
the  term  "nonvisual  groimd  aids" 
would  be  changed  to  "navigation  aids" 
in  paragraphs  (a)  and  (b).  The  wording 
would  be  changed  to  make  the 
regulation  performance-based  by 
requiring  that  the  navigation  aids  are 
available  over  the  route  to  navigate  the 
airplane  along  the  route  with  the 
required  accuracy,  so  that  any  suitable 
navigation  system  could  be  used. 
Demonstration  of  compliance  to  this 
requirement  would  be  specific  to  the 
operator,  the  aircraft  navigation  system 
(e.g.,  GPS,  DME/DME,  DME/DME/INS), 
the  available  navigation  aids,  and  the 
route  (including  planned  contingencies 
such  as  alternates).  The  required 
acciu^cy  is  defined  by  the  route 


specifications  (including  route  width)  or 
as  defined  by  ATC  if  not  operating  on 
a  route. 

Finally,  the  section  would  be  revised 
to  permit  "other  operations  approved  by 
the  FAA"  to  be  conducted  without 
navigation  aids.  These  revisions  would 
allow  for  changes  in  technology. 

Section  121.121    En  Route  Navigation 
Facilities 

The  FAA  is  proposing  to  revise 
§  121.121  by  changing  the  title  from  "En 
route  navigational  facilities"  to  "En 
route  navigation  systems,"  and  the 
section  would  be  formatted  to  be 
consistent  with  §  121.103.  In  addition, 
the  term  "nonvisual  groimd  aids" 
would  be  changed  to  "navigation  aids" 
in  paragraphs  (a)  and  (b).  The  wording 
would  be  changed  to  make  the 
regulation  performance-based  by 
requiring  that  adequate  navigation  aids 
are  available  to  navigate  the  airplane 
along  the  route  with  the  required 
accuracy,  so  that  any  suitable  navigation 
system  could  be  used.  "Lighted 
airways"  also  would  be  removed 
because  it  is  an  obsolete  term.  Finally, 
paragraph  (b)(3)  would  be  revised, 
consistent  with  the  proposed  change  to 
§  121.103(b)(3),  to  permit  "other 
operations  approved  by  the  FAA."  This 
revision  would  allow  for  future  changes 
in  technology. 

Section  121.344    Digital  Flight  Data 
Recorders  for  Tmnsport  Category 
Airplanes 

The  FAA  proposes  to  amend 
§  121.344  (a){54)  by  replacing  the  term 
"decision  height"  with  the  term 
"decision  altitude/decision  height."  See 
discussion  "II.D.l.  Decision  Height  (DH) 
and  Decision  Altitude  (DA)"  above. 

Section  121.345    Conununication 
Equipment 

Section  121.345  would  be  revised  by 
replacing  the  word  "radio"  in  the 
heading  and  in  paragraphs  (a)  and  (b), 
with  the  word  "communication."  This 
would  eliminate  the  reliance  on  voice 
technology  and  allow  for  future 
developments  in  technology. 

Section  121.347    Communication  and 
Navigation  Equipment  for  Operations 
Under  VFR  Over  Routes  Navigated  by 
Pilotage 

The  FAA  is  proposing  to  amend 
§  121.347  by  changing  the  term  "radio 
equipment"  to  "communication  and 
navigation  equipment"  in  the  heading. 
In  addition,  the  FAA  would  amend 
paragraph  (a)  to  change  "radio 
equipment"  to  "communication 
equipment,"  remove  the  word  "groimd" 
from  (a)(1),  and  clarify  (aK2)  by 


removing  words  "lateral  boundaries  of 
the  surface  areas  of." 

Paragraph  (b)  would  be  revised  to 
separate  the  communication  and 
navigation  equipment  requirements,  and 
the  requirement  for  navigation 
equipment  would  be  made  more  generic 
to  accommodate  RNAV  systems.  A 
marker  beacon  receiver  or  ILS  receiver 
would  not  be  required  under  the 
proposed  rule  since  precision 
approaches  are  not  appropriate  to  VFR 
operations,  so  the  last  phrase  of  this 
paragraph  would  be  deleted. 

These  changes  would  allow  for 
conununications  that  are  not  "voice"  ■ 
communications,  would  make  the 
regulation  more  flexible  for  modem 
means  of  communication,  and  would 
allow  for  future  changes  in  technology. 

Section  121.349    Communication  and 
Navigation  Equipment  for  Operations 
Under  VFR  Over  Routes  Not  Navigated 
by  Pilotage  or  for  Operations  Under  IFR 
or  Over  the  Top 

The  FAA  is  proposing  to  revise 
§  121.349  to  recodify  and  clarify  existing 
requirements.  The  proposed  paragraph 
(a)  would  replace  the  requirement  for 
two  independent  receivers  with  a 
requirement  for  two  independent 
navigation  systems.  The  two 
independent  navigation  systems  must 
be  suitable  for  the  route  to  be  flown,  so 
that  they  both  support  compliance  with 
the  requirements  proposed  in 
§  121.103(a)  or  §  121.121(a).  There 
would  be  no  requirement  for  the  two 
systems  to  be  identical,  so  that  a  single 
VOR  and  a  single  suitable  RNAV  system 
would  satisfy  this  requirement  on  a 
Victor  airway.  The  intent  of  this  rule  is 
to  ensure  that  there  is  no  single  point  of 
failure  or  event  affecting  aircraft 
navigation  systems  that  causes  loss  of 
the  ability  to  navigate  along  the 
intended  route  or  to  navigate  to  a 
suitable  diversion  airport.  The  change  is 
also  intended  to  address  the 
vulnerability  of  GPS,  which  uses  very 
weak  signals  that  are  susceptible  to 
interference.  For  example,  two 
minimum  GPS  (or  other  satellite 
navigation)  receivers  may  not  be 
considered  "independent,"  since  both 
are  so  vulnerable  to  interference. 
However,  the  proposed  rule  would  be 
performance-based  rather  than 
prescriptive;  thus,  it  is  possible  that  two 
GPS  receivers  with  an  anti-jam 
capability  could  be  considered 
independent,  since  they  would  not  be  so 
vulnerable  to  interference.  Systems  are 
considered  independent  if  there  is  no 
probable  failure  or  event  that  could 
affect  both  systems.  In  addition,  the 
allowance  for  a  single  ILS  and  marker 
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beacon  would  be  extended  to  any 
precision  approach  or  APV  system. 

The  paragraph  would  also  be  revised 
to  broaden  the  exception  for  two 
independent  navigation  systems  in 
paragraph  (b)  to  allow  for  the  use  of  any 
single  navigation  system  consistent  with 
the  provisions  in  proposed  §  121.349(c). 
In  addition,  for  non-normal  and 
emergency  operating  conditions,  the 
FAA  proposes  to  add  a  requirement  for 
at  least  one  of  the  independent 
communication  systems  to  have  two- 
way  voice  communication  capability. 
The  requirement  to  report  DME  failures 
has  been  removed  since  it  is  required  in 
current  §  91.187.  These  changes  would 
make  the  regulation  more  flexible  for 
modem  means  of  communication  and 
navigation  and  would  allow  for  future 
changes  in  technology. 

The  proposed  changes  to  §  121.349 
are  intended  to  be  broad  in  scope.  The 
proposed  wording  would  allow  for  the 
future  evolution  of  navigation  system 
technology.  Presently  the  FAA  sees  a 
need  for  a  full  DME  infrastructure  and 
a  minimal  VOR  network  to  remain  for 
the  foreseeable  future.  However,  as  the 
NAS  evolves  and  navigation  technology 
improves,  a  satellite-based  system  may 
become  the  core  of  the  aviation 
navigation  system. 

The  proposed  rule  language  is 
designed  to  provide  the  most  flexibility 
for  the  operator  rather  than  being 
prescriptive.  It  would  be  through  the 
operations  specification  process  that  the 
operator  would  indicate  the  suitability 
of  its  equipage.  The  FAA  sees  a  benefit 
to  the  use  of  a  performance-based  rule 
for  both  the  operator  and  the  regulator, 
as  this  would  be  a  way  to  address  the 
variety  of  navigation  equipment 
installed  in  the  various  fleets.  The  FAA 
seeks  comments  on  whether  to  adopt  a 
broad,  performance-based  rule  language 
or  a  narrow,  prescriptive  language 
requiring  specific  systems. 

Section  121.351     Communication  and 
Navigation  Equipment  for  Extended 
Over-Water  Operations  and  for  Certain 
Other  Operations 

The  FAA  is  proposing  to  amend 
$  121.351  by  changing  the  words  "radio 
equipment"  to  "communication  and 
navigation  equipment"  in  the  heading, 
and  the  words  "radio  conununication" 
to  "communication  and  navigation"  in 
paragraph  (a).  This  would  permit  the 
use  of  data  link  communications 
systems  for  normal  operating 
conditions.  Also,  paragraph  (a)  would 
be  revised  to  require  at  least  one  of  the 
independent  communication  systems  to 
have  two-way  voice  conununication 
capability  for  non-normal  and 
emergency  operating  conditions.  In 


addition,  references  would-be  changed 
to  be  consistent  with  other  proposed 
changes  and  requirements  would  be 
explained  in  full  instead  of  referring  the 
reader  to  another  section  of  the  CFR. 

Also,  paragraph  {c)(l)  would  be 
revised  to  use  terminology  consistent 
with  the  proposed  changes  to  §§  121.103 
and  121.121,  and  paragraph  (c)(3)  would 
be  revised  to  apply  to  aircraft  equipped 
with  only  VHF  communications 
equipment. 

Section  121.419    Pilots  and  Flight 
Engineers:  Initial,  Transition,  and 
Upgrade  Ground  Training 

The  FAA  proposes  to  amend 
§  121.419(a)(l)(vii)  by  replacing  the  term 
"DH"  with  the  term  "DA/DH."  See 
discussion  "II.D.l.  Decision  Height  (DH) 
and  Decision  Altitude  (DA)"  above. 

Section  121.559    Emergencies: 
Supplemental  Operations 

The  FAA  is  proposing  to  amend 
§  121.559(c)  by  replacing  the  term 
"ground  radio  station"  with  the  term 
"communication  facility.  The  term 
"communications  facility"  is  more 
accurate  than  the  term  "ground  radio 
station."  See  discussion  for  §  121.565 
below. 

Section  121.561    Reporting  Potentially 
Hazardous  Meteorological  Conditions 
and  Irregularities  of  Ground  and 
Navigation  Facilities 

The  FAA  is  proposing  to  amend 
§  121.561  by  revising  the  heading  to 
replace  the  words  "ground  and 
navigation  facilities"  with  "ground 
facilities  and  navigation  aids."  The 
same  change  is  proposed  for  paragraph 
(a).  The  term  "navigation  aids"  is  used 
throughout  this  proposal. 

Section  121.565    Engine  Inoperative: 
Landing;  Reporting 

The  FAA  is  proposing  to  amend 
§  121.565(c)  by  replacing  the  term 
"ground  radio  station"  with  the  term 
"communication  facility"  and  the  term 
"station"  with  "facility."  The  term 
"communication  facility"  is  more 
accurate  than  "ground  radio  station" 
since  the  communication  facility  could 
be  other  than  ATC.  For  example,  if  a 
pilot  sent  a  report  to  dispatch  or  to  the 
Aeronautical  Radio,  Inc.  (ARINC) 
service  provider,  then  dispatch  or  the 
ARINC  service  provider  would  forward 
the  report  to  ATC. 

Section  121^79    Minimum  Altitudes 
for  Use  of  Autopilot 

The  FAA  is  proposing  to  amend 
§  121.579(b)  by  replacing  the  term 
"decision  height"  with  the  term  "DA/ 
DH."  See  discussion  "II.D.l.  Decision 


Height  (DH)  and  Decision  Altitude 
(DA)"  above.  In  addition,  the  FAA  is 
proposing  to  replace  the  term  "ILS" 
with  the  word  "precision"  in  (b)(1)  and 
(b)(2).  This  would  be  consistent  with  the 
proposed  definition  of  "precision 
approach  procedure"  in  §  1.1. 

Section  121 .651  Takeoff  and  Landing 
Weather  Minimums:  IFR:  All  Certificate 
Holders 

The  FAA  proposes  to  amend 
§  121.651  by  replacing  the  term  "DH" 
with  "DA/DH"  in  paragraph  (c).  See 
discussion  "II.D.l.  Decision  Height  (DH) 
and  Decision  Altitude  (DA)"  above. 

Current  paragraph  (d)  sets  forth 
requirements  for  a  final  approach 
segment  of  an  instrument  approach  • 
procedure  (other  than  a  Category  II  or 
Category  III  procedure)  at  an  airport 
with  less-than-certain  visibility 
minimums  where  the  ILS  and  an 
operative  PAR  are  collocated  and 
coincident.  The  FAA  is  proposing  to 
amend  the  paragraph  to  expand  it  frtim 
only  ILS  to  include  an  operative  PAR 
and  any  other  precision  instrument 
approach  system. 

Section  121.652    Landing  Weather 
Minimums:  IFR:  All  Certificate  Holder^ 

The  FAA  proposes  to  amend 
§  121.652  by  replacing  the  term  "DH" 
with  "DA/DH"  in  paragraph  (a).  See 
discussion  "n.D.l.  Decision  Height  (DH) 
and  Decision  Altitude  (DA)"  above. 

Appendix  M  to  Part  121 

The  FAA  proposes  to  amend 
Appendix  M  to  part  121  by  replacing 
the  words,  "Selected  decision  height" 
with  the  words  "Selected  decision 
altitude/decision  height"  in  Parameter 
Number  54.  See  discussion  "II.D.l. 
Decision  Height  (DH)  and  Decision 
Altitude  (DA)"  above. 

Section  125.51  En  Route  Navigational 
Facilities 

The  FAA  proposes  to  revise  the 
heading  to  read  "En  route  navigation 
aids"  and  to  amend  paragraphs  (a)  and 
(b)  of  §  125.51  by  replacing  the  words 
"nonvisual  ground  aids"  with 
"navigation  aids"  to  allow  for 
navigation  by  other-than-ground-based 
navigation  aids,  and  to  change  the 
heading  from  "en  route  navigational 
focilities"  to  "en  route  navigation 
systems." 

Section  125.203    Radio  and 
Navigational  Equipment 

Section  125.203  would  be  revised.  In 
the  heading,  the  words  "Radio  and 
navigational"  would  be  replaced  with 
the  words  "Communication  and 
navigation."  Throughout  the  rest  of  the 


Federal  Register /Vol.  67,  No.  242 /Tuesday,  December  17,  2002  /  Proposed  Rules 


77337 


77336  Federal  Register / Vol.  67.  No.  242 /Tuesday.  December  17.  2002 / Proposed  Rules 


Federal  Register /Vol.  67,  No.  242 /Tuesday,  December  17,  2002  /  Proposed  Rules 


77337 


section,  proposed  changes  would  miiror 
proposed  §§  121.349, 129.17  and 
135.165  requirements.  These  are 
described  in  the  discussion  of  proposed 
§  121.349.  In  addition,  because  nautical 
miles  are  the  standard  unit  of 
measurement  in  air  navigation,  the 
words  "25  miles"  in  paragraph  (a) 
would  be  replaced  with  the  words  "22 
nautical  miles." 

For  the  purposes  of  §  125.203,  a 
system  that  provides  both 
communication  and  navigation  may  be 
used  in  place  of  separate 
communications  and  navigation 
systems.  However,  existing  §  125.203(d) 
would  be  removed  because  it  does  not 
contain  a  requirement  and  is  merely 
guidance. 

Section  125.321     Reporting  Potentially 
Hazardous  Meteorological  Conditions 
and  Irregularities  of  Ground  and 
Navigation  Facilities 

The  FAA  is  proposing  to  revise 
§  125.321  so  that  it  would  be  identical 
to  proposed  §  121.561. 

Section  125.379    Landing  Weather 
Minimums:  IFR 

The  FAA  proposes  to  amend 
§  125.379(a)  by  replacing  the  term  "DH" 
with  "DA/DH"  in  paragraph  (a).  See 
discussion  "II.D.l.  Decision  Height  (DH) 
and  Decision  Altitude  (DA)"  above. 

Section  125.381     Takeoff  and  Landing 
Weather  Minimums:  IFR 

The  FAA  is  proposing  to  amend 
§  125.381(a)  and  (b)  by  changing  the 
word  "pilot"  to  "person"  to  make  the 
regulation  consistent  with  the  definition 
of  "person"  currently  in  §  1.1. 

The  FAA  is  also  proposing  to  revise 
§  125.381(c)  to  update  the  terminology 
and  to  reorganize  the  paragraph  to 
improve  its  clarity.  As  proposed,  the 
term  "outer  marker"  would  be  replaced 
with  the  more  accxirate  term  "precision 
final  approach  fix"  in  paragraph  (c)(1). 
In  addition,  the  FAA  is  proposing  to 
change  the  term  "DH"  to  "DA/DH."  See 
discussion  imder  "II.D.l.  Decision 
Height  (DH)  and  Decision  Altitude 
(DA)"  above. 

Section  129.16    Communication  and 
Navigation  Equipment  for  Rotorcraft 
Operations  Under  VFR  Over  Routes 
Navigated  by  Pilotage 

The  FAA  is  proposing  to  add  new 
§  129.16  to  mirror  the  requirements  of 
§  121.347  for  part  129  rotorcraft  VFR 
operations.  This  would  impose  no 
burden  on  operators  of  those  rotorcraft 
because  they  are  already  equipped  with 
the  communication  equipment,  and  the 
communication  and  navigation 
equipment  needed  for  night  VFR 


operations,  that  would  meet  the 
proposed  requirements.  These  changes 
would  make  the  regulation  more  flexible 
for  modem  means  of  communication 
and  navigation  and  would  allow  for 
future  changes  in  technology. 

Section  129.17    Radio  Equipment 

The  FAA  is  proposing  to  revise  the 
heading  of  §  129.17  to  replace  "radio 
equipment"  with  "aircraft 
communication  and  navigation 
equipment  for  operations  under  IFR  or 
over  the  top."  Throughout  the  rest  of  the 
section,  proposed  changes  would  mirror 
proposed  §§  121.347,  121.349,  and 
135.165  requirements.  These  are 
described  in  the  explanation  of  changes 
to  §  121.349.  The  change  would  impose 
no  burden  on  operators  of  those  aircraft 
because  they  are  already  equipped  with 
the  commimication  and  navigation 
equipment  that  would  meet  the 
proposed  requirements.  These  changes 
would  make  the  regulation  more  flexible 
for  modem  means  of  communication 
and  navigation  and  would  allow  for 
future  changes  in  technology. 

Section  129.21     Control  of  Traffic 

The  FAA  is  proposing  to  revise 
§  129.21  to  remove  references  to 
"ground"  and  "voice."  This  revision 
would  enable  air  carriers  to  take 
advantage  of  advances  in  technology. 

Appendix  A  to  Part  129 

The  FAA  is  proposing  to  revise 
paragraph  (b).  Section  IV,  of  part  129, 
Appendix  A,  to  replace  the  words 
"Radio  Facilities:  Communications" 
with  "Communications  Facilities"  in 
the  paragraph  heading,  and  by  replacing 
the  words  "ground  radio 
communication  facilities"  with 
"communication  facilities"  in  the  text. 
This  would  allow  those  facilities  to  be 
located  wherever  appropriate. 

Section  135.67    Reporting  Potentially 
Hazardous  Meteorological  Conditions 
and  Irregularities  of  Communications  or 
Navigation  Facilities 

The  FAA  is  proposing  to  amend 
§  135.67  so  that  the  section  would  be 
identical  to  proposed  §  121.561. 

Section  135.78    Instrument  Approach 
Procedures  and  IFR  Landing  Minimums 

The  FAA  is  proposing  to  add  new 
§  135.78  to  be  consistent  with  the 
requirements  in  §§  121.567  and  125.325. 
This  would  give  the  FAA  a  regulatory 
basis  for  authorizing  in  the  certificate 
holder's  operations  specifications  for 
new  kinds  of  approaches  and  revising 
weather  minimums  for  certain 
conditions. 


Section  135.79    Flight  Locating 
Requirements 

The  FAA  is  proposing  to  ataiend 
§  135.79(a)(3)  by  replacing  the  term 
"radio  or  telephone  communications" 
with  the  term  "communications."  By 
using  less  specific  language,  certificate 
holders  would  have  greater  flexibility  in 
determining  what  type  of 
communication  equipment  to  use,  and 
thus  be  able  to  take  advantage  of 
changes  in  technology. 

Section  135.93    Autopilot:  Minimum 
Altitudes  for  Use 

The  FAA  is  proposing  to  replace  the 
words  "When  using  an  instrument 
approach  focility  other  than  ILS,"  at  the 
beginning  of  §  135.93(b)  with  the  words 
"For  other  than  precision  approaches, 
*  *  *"  This  would  eliminate  the  use  of 
the  word  "facility."  Under  the  existing 
language,  paragraph  (b)  already  allows 
for  approach  and  landing  operations 
with  vertical  guidance  (APV)  by  using 
the  phrase  "other  than  ILS."  The  term 
"facility"  is  not  necessary  and  would  be 
removed  to  improve  clarity. 

Paragraph  (c)  would  be  amended  to 
facilitate  future  technology  by  replacing 
the  words  "For  ILS  approaches"  in  the 
beginning  of  the  paragraph  with  "For 
precision  approaches." 

Section  1 35. 1 52    Flight  Recorders 

The  FAA  proposes  to  amend 
§  135.152  (h)(54)  by  replacing  the  words 
"decision  height"  with  the  words 
"decision  altitude/decision  height"  in 
paragraph  (a).  See  discussion  "II.D.l. 
Decision  Height  (DH)  and  Decision 
Altitude  (DA)"  above. 

Section  135.161     Communication  and 
Navigation  Equipment  for  Aircraft 
Operations  Under  VFR  Over  Routes 
Navigated  by  Pilotage 

The  FAA  is  proposing  to  revise 
§  135.161  to  mirror  the  requirements  of 
§  121.347  (a)  and  (b)  for  operations 
conducted  under  VFR  over  routes 
navigated  by  pilotage.  This  would  not 
result  in  a  substantive  change  to  the 
existing  requirements  in  the  section. 
These  changes  would  make  the 
regulation  more  flexible  for  modem 
means  of  commimication  and  would 
allow  for  future  changes  in  technology. 
In  addition,  the  FAA  is  proposing  to  • 
remove  the  words  "carrying  passengers" 
to  make  the  section  applicable  to  all 
VFR  operations,  including  all-cargo. 

Section  135.165    Radio  and 
Navigational  Equipment:  Extended 
Over-Water  or  IFR  Operations 

The  FAA  is  proposing  to  revise  the 
heading  of  §  135.165  and  to  amend  the 
section  by  removing  the  words  "radio 


communication  and  navigational 
equipment  appropriate  to  the  facilities 
to  be  used"  and  using  the  words 
"communication  systems,"  "navigation 
systems"  and  "suitable  for  the  route  to 
be  flown." 

Throughout  the  rest  of  the  section, 
proposed  changes  would  mirror 
proposed  §§  121.349,  125.203.  and 
129.17  requirements.  These  are 
described  in  the  discussion  of  proposed 
§  121.349.  Also,  for  non-normal  and 
emergency  conditions,  the  FAA  would 
add  a  requirement  that  aircraft  used  in 
extended  over-water  or  IFR  operations 
be  equipped  with  at  least  one 
independent  communication  system 
having  two-way  voice  communication 
capability.  These  changes  would  make 
the  regulation  more  flexible  for  modem 
means  of  commimication  and 
navigation  and  would  allow  for  future 
changes  in  technology.  For  the  purposes 
of  §  135.165.  a  system  that  provides  both 
communication  and  navigation  may  be 
used  in  place  of  separate 
communications  and  navigation 
systems.  However,  existing  §  135.165(c) 
would  be  removed  because  it  does  not 
contain  a  requirement  and  is  merely 
guidance. 

Section  135.225    IFR:  Takeoff. 
Approach  and  Landing  Minimums 

The  FAA  is  proposing  to  amend 
§  135.225  (a),  (b),  (e),  (f),  and  (g)  by 
changing  the  word  "pilot"  to  "person" 
to  make  the  regulation  consistent  with 
the  definition  of  "person"  currently  in 
§1.1. 

The  FAA  is  also  proposing  to  amend 
paragraph  (c)(1)  by  changing  the  term 
"an  ILS  final  approach"  to  the  term  "a 
precision  or  APV  approach."  This 
woidd  broaden  the  term  to  address  any 
precision  approach  and  the  new  APV 
approaches,  not  only  ILS. 

In  the  introductory  text  of  paragraph 
(c)(3),  the  words  "on  a  final  approach 
using  a  VOR,  NDB,  or  comparable 
approach  procedure"  would  be  changed 
to  "on  a  nonprecision  final  approach." 

In  paragraphs  (c)(3)(ii)  and  (d),  the 
term  "DH"  would  be  changed  to  "DA/ 
DH."  See  discussion  "II.D.l.  Decision 
Height  (DH)  and  Decision  Altitude 
(DA)"  above. 

Section  135.345    Pilots:  Initial, 
Transition,  and  Upgrade  Ground 
Training 

The  FAA  proposes  to  amend 
§  135.345(a)(7)  by  replacing  the  term 
"DH"  with  "DA/DH"  in  paragraph  (a). 
See  discussion  "II.D.l.  Decision  Height 
(DH)  and  Decision  Altitude  (DA)" 
above. 


Section  135.371    Large  Transport 
Category  Airplanes:  Reciprocating 
Engine  Powered:  En  Route  Limitations: 
One  Engine  Inoperative 

The  FAA  is  proposing  to  amend 
§  135.371(c)(2)  by  removing  the  word 
"radio."  This  would  eliminate  the 
reliance  on  groimd-based  navigational 
aid  fixes  and  permit  the  use  of  other 
means  such  as  RNAV  waypoints  to 
identify  such  fixes. 

Section  135.381    Large  Transport 
Category  Airplanes:  Turbine  Engine 
Powered:  En  Route  Limitations:  One 
Engine  Inoperative 

The  FAA  is  proposing  to  amend 
§  135.381(b)(2)  by  removing  the  word 
"radio."  This  would  eliminate  the 
reliance  on  voice  technology. 

Appendix  F  to  Part  135 

The  FAA  proposes  to  amend 
Appendix  F  to  part  135  by  replacing  the 
words.  "Selected  decision  height"  with 
the  words  "Selected  decision  altitude/ 
decision  height"  in  Pcirameter  Number 
54.  See  discussion  "II.D.l. Decision 
Height  (DH)  and  Decision  Altitude 
(DA)"  above. 

IV.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

V.  International  Compatibility 

In  keeping  with  United  States 
obligations  imder  the  Convention  on 
International  Civil  Aviation,  it  is  the 
FAA's  policy  to  comply  with 
International  Civil  Aviation 
Organization  (ICAO)  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  corresponded  to  these  proposed 
regulations. 

VI.  Economic  Evaluation 

Proposed  and  final  rule  changes  to 
federal  regulations  must  imdergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  propose  or  adopt  a  regiilation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility'  Act  of  1980 
requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531  through 


2533)  prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  conmierce  of  the 
United  States.  In  developing  U.S. 
standards,  the  Trade  Agreements  Act 
also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  federal  mandate  likely  to  result  in  the 
expenditure  by  state,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
aimually  (adjusted  for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  NPRM:  (1) 
Would  not  be  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order,  and  would  not  be  "significant" 
as  defined  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (2)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (3)  would  not 
impose  barriers  to  international  trade; 
and  (4)  would  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses  are  available  in  the 
docket,  and  are  summarized  below. 

Benefits  and  Costs 

The  proposed  rule  expands  the  use  of 
area  navigation  systems  to  allow  for 
technological  advances  that  support 
RNAV,  such  as  GPS,  while  retaining  the 
current  groimd-based  systems.  The 
proposed  rule  would  not  impose  an 
obligation  to  change  current  navigation 
systems,  and  therefore,  the  proposed 
rule  would  mandate  no  costs  on  aircraft 
operators.  The  proposed  rule  would  also 
add  language  that  would  codify  current 
practice  and.  therefore,  would  not 
impose  costs.  To  enhance  safety,  the 
proposed  rule  would  revise  the 
defbiition  of  "night,"  which  would 
allow  the  FAA  to  limit  operations  at 
locations  where  terrain  might  result  in 
an  earlier  nightfall  than  published  in  the 
American  Air  Almanac.  This  could 
affect  a  very  small  number  of  airports  in 
the  United  States,  and,  while  the  FAA 
does  not  expect  any  cost  impact,  the 
agency  asks  for  comments. 

Cost  savings  might  result  because  the 
proposed  rule  would  enable  the  use  of 
advanced  RNAV  navigation  routes  that 
the  FAA  has  been  developing.  These 
routes  are  typically  more  direct,  and 
therefore,  shorter  than  the  current 
Federal  Airways  and  jet  routes  and  in 
following  these  advanced  RNAV  routes 
aircraft  may  require  less  fuel  and  time 
to  reach  their  destinations.  Advanced 
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area  navigation  routes  have  not  been 
planned,  so  cost  savings  cannot  be 
reliably  estimated  at  this  time.  However. 
estimates  of  cost  savings  from  flying 
advanced  RNAV  test  routes  that  the 
FAA  has  established  are  in  excess  of  $30 
million  annually. 

In  addition,  the  proposed  rule  would 
amend  the  current  regulation  and 
eliminate  the  middle  marker  as  a 
required  TLS  component,  as  indicated  in 
§  91.175  (k)  of  the  proposed 
amendments.  In  1992,  the  FAA 
completed  an  evaluation  of  the 
operational  effectiveness  and  safety 
benefits  provided  by  a  middle  marker 
during  ILS  operations.  The  evaluation 
concluded  that  a  middle  marker  makes 
no  significant  difference  in  pilot 
performance  while  conducting  an  ILS 
approach.  Elimination  of  the  middle 
marker  as  a  required  ILS  component 
would  result  in  net  cost  savings  to 
owners  of  middle  marker  facilities  who 
choose  to  decommission  their  middle 
marker  facilities.  Owners  of  middle 
marker  facilities  would  save  a  total  of 
$2.3  million  per  year  if  all  the  672 
middle  marker  facilities  are 
decommissioned.  The  total  operating 
cost  savings  over  15  years  would  be  $34 
million  (approximately  $20  million 
discounted).  However,  there  are  costs  to 
decommission  the  facilities  and  these 
costs  range  from  $10,000  to  $30,000  per 
facility.  The  FAA  assumes  that  half  the 
middle  markers  would  be 
decommissioned  at  the  end  of  2003  and 
the  other  half  at  the  end  of  2004.  The 
total  cost  to  decommission  all  the 
middle  marker  facilities  would  range 
from  a  total  of  $6.7  million  ($6.0  million 
discounted)  to  approximately  $20.2 
million  ($18.2  million  discounted).  The 
net  cost  savings  would  be  $27.2  million 
($13.5  million  discounted)  over  the  15 
year  period  given  the  low  estimate  of 
decommissioning  costs  to  $13.8  million 
($1.3  million  discounted)  given  the  high 
estimate. 

In  addition,  the  proposed 
amendments  would  expand  the  number 
of  acceptable  substitutes  for  the  outer 
marker.  This  would  allow  more 
flexibility  in  the  design  of  future 
instrument  approaches. 

Vn.  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle. 


the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  Regulatory 
Flexibility  Analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  proposed  rule  may  effiect  those 
privately  owned  small  airports  that 
would  be  allowed  to  decommission 
their  middle  marker  facilities.  There  are 
an  estimated  38  non-Federal  middle 
marker  facilities.  For  the  purposes  of 
this  regulatory  flexibility  determination, 
the  FAA  assumes  that  all  38  middle 
marker  facilities  are  at  airports  operated 
by  small  entities.  The  estimated  cost  to 
decommission  a  middle  marker  facility 
ranges  fitim  $10,000  to  $30,000  per 
facility.  On  the  other  hand,  the  non- 
Federal  navigation  facilities  would  save 
operating  costs  by  no  longer  having  to 
maintain  and  operate  these  middle 
marker  facilities.  These  savings  would 
be  about  $3,400  annually  per  facility. 
Over  a  period  of  15  years,  each  facility 
would  save  $51,000  in  operating  costs  if 
it  decommissioned  its  middle  markers. 
However,  the  proposed  rule  would  not 
mandate  that  \he  middle  marker 
facilities  be  decommissioned.  The 
private  facility  owners  would  not  be 
required  to  deconunission  their 
facilities;  therefore  they  would  only  do 
so  if  they  believed  it  to  be  cost- 
beneficial.  Consequently,  the  FAA 
certifies  that  the  proposed  r\de  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  FAA  solicits  comments 
bom  the  public  regarding  this  finding. 

Vm.  International  Trade  Impact 
Analjrsis 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  staiidards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 


United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration-of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

This  action  proposes  to  impose 
requirements  on  foreign  air  carriers 
operating  in  the  United  States  that 
would  mirror  the  communication  and 
navigation  equipment  requirements 
placed  on  domestic  air  carriers 
operating  in  the  United  States.  This 
would  mean  that  the  requirements 
imposed  on  foreign  air  carriers 
operating  in  the  United  States  would  be 
consistent  with  those  that  are  imposed 
on  U.S.  commercial  operators  and  air 
carriers  operating  domestically.  For 
example,  proposed  §§  121.349,  125.203, 
and  135.165  would  impose  substantially 
the  same  communication  and  navigation 
system  requirements  for  operations  in 
the  United  States  under  IFR  or  over  the 
top  as  proposed  in  §  129.17  for  foreign 
air  carriers  that  conduct  IFR  or  over  the 
top  operations  in  the  United  States. 
Therefore  the  FAA  has  determined  that 
the  proposed  rule  would  have  a  neutral 
impact  on  foreign  trade  and  would 
create  no  obstacles  to  the  foreign 
commerce  of  the  United  States. 

IX.  Unfunded  Mandate  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Pub.  L. 
104-4  on  March  22, 1995  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Tide  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  proposed  rule  would  not 
contain  such  a  mandate.  Therefore,  the 
requirements  of  Tide  D  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

X.  Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
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we  determined  that  this  proposal  would 
not  have  federalism  implications. 

XL  Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  bom  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Xn.  Energy  Impact 

The  energy  impact  of  this  proposed 
ixde  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  (Pub.  L.  94- 
163,  as  amended;  42  U.S.C.  6362)  and 
FAA  Order  1053.1.  The  FAA  has 
determined  that  the  proposed  rule  is  not 
a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR Parti 

Air  transportation. 
14  CFR  Part  71 

Airspace,  Navigation  (air). 

14  CFR  Part  91 

Agricidttire,  Air  traffic  control, 
Airaaft,  Airmen,  Airports,  Aviation 
safety,  Canada,  Freight,  Mexico,  Noise 
control.  Political  candidates.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  95 

Air  traffic  control.  Airspace,  Alaska, 
Navigation  (air).  Puerto  Rico. 

14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air),  Weather. 

14  CFR  Part  121 

Air  carriers,  Aircraft,  Airmen, 
Aviation  safety,  Charter  flights.  Drug 
testing,  Reporting  and  recordkeeping 
requirements,  Safety,  Transportation. 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety, 
Reporting  and  recordkeeping 
requirements 

14  CFR  Part  129 

Air  carriers.  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements.  Security,  Smoking. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Airmen,  Aviation 
safety,  Reporting  and  recordkeeping 
requirements. 


The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Administration  Aviation 
proposes  to  amend  chapter  I  of  14  CFR 
as  follows: 

PART  1— OERNmONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

2.  Amend  §  1.1  as  follows: 

a.  Remove  the  definitions  of  Area 
navigation  high  route.  Area  navigation 
low  route.  Category  n  operations. 
Category  in  operations.  Category  lOa 
operations.  Category  mb  operations, 
Category  IIIc  operations.  Decision 
height.  Minimum  descent  altitude, 
Nonprecision  approach  procediue, 
Precision  approach  procedure,  and 
RNAV  way  point. 

b.  Add  definitions  for  Air  Traffic 
Service  (ATS)  route.  Approach 
procediue  with  vertical  guidance  (APV), 
Area  navigation  (RNAV)  route.  Category 
I  (CAT  I)  operation.  Category  II  (CAT  II) 
operation.  Category  m  (CAT  HI) 
operation.  Category  ma  (CAT  ma) 
operation.  Category  mb  (CAT  mb) 
operation.  Category  mc  (CAT  mc)    - 
operation,  Decision  altitude  (DA), 
Decision  height  (DH),  Final  approach  fix 
(FAF),  Instrument  approach  procedure 
(lAP),  Minimum  descent  altitude 
(MDA),  Nonprecision  approach 
procedure  (NPA),  Precision  approach 
procedure  (PA),  and  Precision  final 
approach  fix  (PFAF)  in  alphabetical 
order  to  read  as  set  forth  below. 

c.  Revise  the  definitions  of  Area 
navigation  (RNAV),  Night,  and  Route 
segment  to  read  as  set  forth  below. 

fl.1    General  definition*. 

***** 

Air  Traffic  Service  (ATS)  routfe  is  a 
specified  route  designated  for 
channeling  the  flow  of  traffic  as 
necessary  for  the  provision  of  air  traffic 
services.  The  term  "ATS  route"  refers  to 
a  variety  of  airways,  including  jet 
routes,  area  navigation  (RNAV)  routes, 
and  arrival  and  departure  routes.  An 
ATS  route  is  defined  by  route 
specifications,  which  may  include: 

(1)  An  ATS  route  designator; 

(2)  The  path  to  or  from  significant 
points; 

(3)  Distance  between  significant 
points; 

(4)  Reporting  requirements;  and 

(5)  The  lowest  safe  altitude 
determined  by  the  appropriate 
authority. 
***** 

Approach  procedure  with  vertical 
guidance  (APV)  is  an  instrument 


approach  procedure  based  on  lateral 
path  and  vertical  glide  path.  These 
procedures  may  not  conform  to 
requirements  for  precision  approaches. 

***** 

Area  navigation  (RNAV)  is  a  method 
of  navigation  that  permits  aircraft 
operations  on  any  desired  flight  path. 

Area  navigation  (RNAV)  route  is  an 
ATS  route  based  on  RNAV  that  can  be 
used  by  suitably  equipped  aircraft. 
***** 

Category  I  (CAT  I)  operation  is  a 
precision  instrument  approach  and 
landing  with  a  decision  altitude  that  is 
not  lower  than  200  feet  (60  meters) 
above  the  threshold  and  with  either  a 
visibility  of  not  less  than  Vz  statute  mile 
(800  meters),  or  a  runway  visual  range 
of  not  less  than  1,800  feet  (550  meters). 

Category  11  (CAT  U)  operation  is  a 
precision  instrument  approach  and 
landing  with  a  decision  height  lower 
than  200  feet  (60  meters),  but  not  lower 
than  100  feet  (30  meters),  and  with  a 
runway  visual  range  of  not  less  than 
1,200  feet  (350  meters). 

Category  HI  (CAT  III)  operation  is  a 
precision  instnmient  approach  and 
landing  with  a  decision  height  lower 
than  100  feet  (30  meters)  or  no  DH,  and 
with  a  runway  visual  range  less  than 
1,200  feet  (350  meters). 

Category  Ma  (CAT  Ula)  operation  is  a 
precision  instrument  approach  and 
landing  with  a  decision  height  lower 
than  100  feet  (30  meters),  or  no  decision 
height,  and  with  a  runway  visual  range 
of  not  less  than  700  feet  (200  meters). 

Category  mb  (CAT  Illb)  operation  is  a 
precision  instrument  approach  and 
landing  with  a  decision  height  lower 
than  50  feet  (15  meters),  or  no  decision 
height,  and  with  a  runway  visual  range 
of  less  than  700  feet  (200  meters),  but 
not  less  than  150  feet  (50  meters). 

Category  IIIc  (CAT  IIIc)  operation  is  a 
precision  instrument  approach  and 
landing  with  no  decision  height  and 
with  a  runway  visual  range  less  than 
150  feet  (50  meters). 
***** 

Decision  altitude  (DA)  is  a  specified 
altitude  at  which  a  person  must  initiate 
a  missed  approach  if  the  person  does 
not  see  the  required  visual  reference. 
Decision  altitude  is  expressed  in  feet  - 
above  mean  sea  level. 

Decision  height  (DH)  is  a  specified 
height  above  the  ground  level  at  which 
a  person  must  initiate  a  missed 
approach  during  a  Category  II  or  ffi 
approach  if  the  person  does  not  see  the 
required  visual  reference. 

Final  approach  fix  (FAF)  defines  the 
begiiming  of  the  nonprecision  final 
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approach  segment  and  the  point  where 
final  segment  descent  may  begin. 

*        *        •        *        • 

Instrument  approach  procedure  (LAP) 
is  a  predetermined  ground  track  and 
vertical  profile  that  provides  prescribed 
measures  of  obstruction  clearance  and 
assurance  of  navigation  signal  reception 
capability.  An  LAP  enables  a  person  to 
maneuver  a  properly  equipped  aircraft 
with  reference  to  approved  flight 
instruments  from  a  specified  position 
and  altitude  to — 

(1)  A  position  and  altitude  from 
which  a  landing  can  be  completed;  or 

(2)  A  position  and  altitude  at  which 
holding  or  en  route  flight  may  begin. 


NPA  means  nonprecision  approach 
procedure. 

*        •        *        •        • 

PA  means  precision  approach 
procedure. 

***** 

ANi^V  means  area  navigation. 


Minimum  descent  altitude  (MDA)  is 
the  lowest  altitude  to  which  a  person 
may  descend  on  a  nonprecision  final 
approach,  or  during  a  circle-to-land 
maneuver,  until  the  visual  reference 
requirements  of  §91.1 75(c)  of  this 
chapter  are  met.  Minimum  descent 
altitude  is  expressed  in  feet  above  mean 
sea  level. 

•  *        *        •        • 

Night  is  the  time  between  the  end  of 
evening  civil  twilight  and  the  beginning 
of  morning  civil  twilight,  as  published 
in  the  American  Air  Almanac, 
converted  to  local  time  or  such  other 
period  between  sunset  and  sunrise,  as 
may  be  prescribed  by  the  FAA. 
***** 

Nonprecision  approach  procedure 
(NPA)  is  an  instnmient  approach 
procedure  based  on  a  lateral  path  and 
no  vertical  glide  path. 

***** 

Precision  approach  procedure  (PA)  is 
an  instnmient  approach  procedure 
based  on  a  lateral  path  and  a  vertical 
glide  path. 

Precision  final  approach  fix  (PFAF) 
defines  the  beginning  of  the  precision  or 
APV  final  approach  segment,  and 
denotes  the  location  where  the  glide 
path  intersects  the  intermediate  segment 
altitude;  i.e.,  where  final  segment 
descent  on  glide  path  may  begin. 
***** 

Route  segment  is  a  portion  of  a  route 
bounded  on  each  end  by  a  fix  or 
navigation  aid  (NAVAID). 

*  *        *        *        * 

3.  Amend  §  1.2  by  adding  the 
following  abbreviations  in  alphabetical 
order  to  read  as  follows: 

§1^    Abbreviations  and  •ymbois. 

***** 

APV  means  approach  procedure  with 
vertical  guidance. 

***** 

NM  means  nautical  mile. 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  AIR 
TRAFRC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

4.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Ck)mp.,  p.  389. 

5.  Revise  the  heading  of  part  71  to 
read  as  set  forth  above. 

Subpart  A— Class  A  Ahspace 

6.  Transfer  the  heading  "Subpart  A — 
General;  Class  A  Airspace"  from  where 
it  appears  preceding  §  71.1  to  preceding 
§  71.31  and  revise  it  to  read  as  set  forth 
above. 

7.  Add  §  71.11  to  read  as  follows: 

§  71 .1 1    Air  Traffic  Servica  (ATS)  routas. 

Unless  otherwise  specified,  the 
following  apply: 

(a)  An  Air  Traffic  Service  (ATS)  route 
is  based  on  a  centerline  that  extends 
from  one  navigation  aid.  fix.  or 
intersection,  to  another  navigation  aid. 
fix,  or  intersection  (or  through  several 
navigation  aids,  fixes,  or  intersections) 
specified  for  that  route. 

(b)  ATS  routes  include  the  primary 
protected  airspace  dimensions  defined 
in  FAA  Order  8260.3.  "United  States 
Standard  For  Terminal  Instrument 
Procedures  (TERPS)."  Order  8260.3  is 
incorporated  by  reference  in  §  97.20  of 
this  chapter. 

(c)  An  ATS  route  does  not  include  the 
airspace  of  a  prohibited  area. 

8.  Add  §  71.13  to  read  as  follows: 

§71.13    Classification  of  Air  Traffic  Sarvica 
(ATS)  routas. 

Unless  otherwise  specified.  ATS 
routes  are  classified  as  follows: 

(a)  In  subpart  A  of  this  part: 

(1)  Jet  routes. 

(2)  Area  navigation  (RNAV)  routes. 

(b)  In  subpart  E  of  this  part: 

(1)  VOR  Federal  airways. 

(2)  Colored  Federal  airways, 
(i)  Green  Federal  airways, 
(ii)  Amber  Federal  airways, 
(iii)  Red  Federal  airways, 
(iv)  Blue  Federal  airways. 

(3)  Area  navigation  (RNAV)  routes. 

9.  Add  §  71.15  to  read  as  follows: 


S71.15    Oaaignation  of  Jat  routas  and  VOR 
Fadaral  airways. 

Unless  otherwise  specified,  the  place 
names  appearing  in  the  descriptions  of 
airspace  areas  designated  as  jet  routes  in 
subpart  A  of  FAA  Order  7400.9.  and  as 
VOR  Federal  airways  in  subpart  E  of    • 
FAA'  Order  7400.9,  are  the  names  of 
VOR  or  VORTAC  navigation  aids.  FAA 
Order  7400.9  is  incorporated  by 
reference  in  §  71.1. 

f71.73    [Removed] 

10.  Remove  §71.73. 


§71.75    [Removed] 

11.  Remove  §71.75. 

§71.77    [Removed] 

12.  Remove  §71.77. 

§71.79    [Removed] 
.  13.  Remove  §71.79. 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

14.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113,  40120,  44101,  44111.  44701,  44709, 
44711.  44712,  44715,  44716,  44717,  44722, 
46306, 46315, 46316, 46504. 46506-46507, 
47122,  47508,  47528-47531,  articles  a2  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

15.  Amend  §91.129  by  revising 
paragraph  (e)  to  read  as  follows: 

§  91 .1 29    Operations  in  Class  0  airspace. 

***** 

(e)  Minimum  altitudes  when  operating 
to  an  airport  in  Class  D  airspace.  (1) 
Unless  required  by  the  applicable 
distance-from-cloud  criteria,  each 
j>erson  operating  a  large  or  turbine- 
powered  airplane  must  enter  the  traffic 
pattern  at  an  altitude  of  at  least  1,500 
feet  above  the  elevation  of  the  airport 
and  maintain  at  least  1 .500  feet  until 
further  descent  is  required  for  a  safe 
landing. 

(2)  Each  person  operating  a  large  or 
turbine-powered  airplane  that  is 
performing  approach  and  landing 
operations  with  vertical  guidance  (APV) 
or  a  precision  approach  procedure  must: 

(i)  Operate  at  an  altitude  at  or  above 
the  glide  path  between  the  published 
precision  final  approach  fix  and  the 
decision  altitude  (DA),  or  decision 
height  (DH),  as  applicable;  or 

(ii)  If  compliance  with  the  applicable 
distance-frtim-cloud  criteria  requires 
interception  closer  in.  operate  at  or 
above  the  glide  path,  between  the  point 
of  interception  of  glide  path  and  the  DA 
or  the  DH. 

(3)  Each  person  operating  an  airplane 
approaching  to  land  on  a  runway  served 
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by  a  visual  approach  slope  indicator 
must  maintain  an  altitude  at  or  above 
the  glide  path  until  a  lower  altitude  is 
necessary  for  a  safe  landing. 

(4)  Paragraphs  (e)(2)  and  (e)(3)  of  this 
section  do  not  prohibit  normal 
bracketing  maneuvers  above  or  below 
the  glide  slope  that  are  conducted  for 
the  purpose  of  remaining  on  the  glide 
path. 

•  •        *        *        * 

16.  Amend  §91.131  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

§91.131    Operations  in  Claaa  B  airspace. 

***** 

(c)*  •  • 

(1)  For  IFR  operation.  An  operable 
and  suitable  RNAV  system,  or  VOR  or 
TACAN  receiver;  and 

•  *        *        *        • 

17.  Amend  §  91.175  by  amending 
paragraphs  (e)  introductory  text  and  (j) 
by  removing  the  word  "pilot"  and 
adding  in  its  place  the  word  "person," 
by  revising  paragraphs  (a),  (b),  (c) 
introductory  tract,  (6)(l)(ii),  {ti 
introductory  text,  (h),  and  (k)  to  read  as 
follows: 

191.175    Takeoff  and  landing  under  IFR. 

(a)  Instrument  approaches  to  civil 
airports.  Unless  otherwise  authorized  by 
the  FAA,  when  it  is  necessary  to  use  an 
instrument  approach  to  a  dvil  airport, 
each  person  operating  an  aircraft  must 
use  a  standard  instrument  approach 
procedure  prescribed  in  part  97  of  this 
diapter  for  that  airport.  This  paragraph 
does  not  apply  to  United  States  military 
aircraft. 

(b)  Authorized  DA/DH  or  MDA.  For 
the  purpose  of  this  section,  when  an 
approach  procedure  requires  the  use  of 
DA/DH  or  MDA.  the  authorized  DA/DH 
or  MDA  is  the  highest  of  the  following — 

(1)  The  DA/DH  or  MDA  prescribed  by 
the  approach  procedure. 

(2)  The  DA/DH  or  MDA  prescribed  for 
the  pilot  in  command. 

(3)  The  DA/DH  or  MDA  for  which  the 
aircraft  is  equipped. 

(c)  Operation  below  DA/DH  or  MDA. 
Where  a  DA/DH  or  MDA  is  appUcable, 
no  pilot  may  operate  an  aircraft,  except 
a  military  aircraft  of  the  United  States, 
at  any  airport  below  the  authorized 
MDA  or  continue  an  approach  below 
the  authorized  DA/DH  unless — 

•  *        •        •        • 

(e)*  •  • 

(!)•  •  • 

(ii)  Upon  airival  at  the  missed 
approach  point,  including  a  DA/DH 
where  a  DA/DH  is  specified  and  its  use 
is  required,  and  at  any  time  after  that 
until  touchdown. 


(f)  Civil  airport  takeoff  minimums. 
Unless  otherwise  authorized  by  the 
FAA,  no  person  operating  an  aircraft 
under  part  121, 125, 129,  or  135  of  this 
chapter  may  takeoff  from  a  civil  airport 
under  IFR  unless  weather  conditions  are 
at  or  above  the  weather  minimiuns  for 
IFR  takeoff  prescribed  for  that  airport 
under  part  97  of  this  chapter.  Where 
published  civil  takeoff  miniTnnnns  are 
based  on  a  specified  route,  persons 
operating  that  aircraft  must  comply  with 
that  route  unless  an  alternative  route 
has  been  assigned  by  ATC.  If  takeoff 
minimums  are  not  prescribed  under  part 
97  of  this  chapter  for  a  particular 
airport,  the  following  minimiims  apply 
to  takeoffs  under  IFR  for  aircraft 
operating  imder  part  121, 125, 129,  or 
135  of  this  chapter: 
***** 

(h)  Comparable  values  ofRVR  and 
ground  visibility.  Except  for  Category  II 
or  Cat^ory  in  minimums,  if  RVR 
minimums  for  takeoff  or  landing  are 
prescribed  in  an  instrument  approach 
procedure,  but  RVR  is  not  reported  for 
the  runway  of  intended  operation,  the 
RVR  minimum  must  be  converted  to 
groimd  visibility  in  accordance  with  the 
Comparable  Values  of  RVR  and  Ground 
Visibility  table  in  FAA  Order  8260.3, 
"United  States  Standard  for  Terminal 
Instrument  Procediu^s  (TERPS)" 
(incorporated  by  reference  in  §  97.20  of 
this  chapter).  This  visibility  is  the 
minimum  for  takeoff  or  landing  on  that 
runway. 
***** 

(k)  US  components.  The  basic 
components  of  an  ILS  are  the  localizer, 
glide  slope,  and  outer  marker,  and. 
when  installed  for  use  with  Category  n 
or  Category  in  instnmient  approach 
procedures,  an  iimer  marker.  The 
following  means  may  be  used  to 
substitute  for  the  outer  marker:  compass 
locator;  precision  approach  radar  (PAR) 
or  airport  surveillance  radar  (ASR); 
DME,  VOR,  or  nondirectional  beacon 
fixes  authorized  in  the  standard 
instrument  approach  procedure;  and  a 
suitable  RNAV  system  in  conjunction 
Mdth  a  fix  identified  in  the  standard 
instrument  approach  procedure. 
Applicability  of,  and  substitution  for, 
the  inner  marker  for  a  Category  II  or  ffl 
approach  is  determined  by  the 
appropriate  14  CFR  part  97  approach 
procediue,  letter  of  authorization,  or 
operations  specification  pertinent  to  the 
operation. 

18.  Amend  §91.177  by  revising 
paragraph  (a)  to  read  as  follows: 

§91.177    MinifnumaltltudeaforlFR 


takeoff  or  landing,  no  person  may 
operate  an  aircraft  under  IFR  below — 

(1)  The  applicable  minimum  altitudes 
prescribed  in  parts  95  and  97  of  this 
chapter.  However,  if  both  a  MEA  and  a 
MOCA  are  prescribed  for  a  particular 
route  or  route  segment,  a  person  may 
operate  an  aircraft  below  the  MEA  down 
to,  but  not  below,  the  MOCA,  provided 
the  applicable  navigation  signals  are 
available.  For  aircraft  using  VOR  for 
navigation,  this  applies  only  when  the 
aircraft  is  within  22  nautical  miles  of 
that  VOR  (based  on  the  reasonable 
estimate  by  the  pilot  operating  the 
aircraft  of  that  distance);  or 

(2)  If  no  applicable  mininniiTp  altitude 
is  prescribed  in  parts  95  and  97  of  this 
chapter,  then — 

(i)  In  the  case  of  operations  over  an 
area  designated  as  a  moimtainous  area 
in  part  95  of  this  chapter,  an  altitude  of 
2.000  feet  above  the  highest  obstacle 
within  a  horizontal  distance  of  4 
nautical  miles  from  the  course  to  be 
flown;  or 

(ii)  In  any  other  case,  an  altitude  of 
1,000  feet  above  the  highest  obstacle 
within  a  horizontal  distance  of  4 
nautical  miles  frt>m  the  course  to  be 
flown. 
***** 

19.  Amend  §  91.179  by  adding 
introductory  text  to  read  as  follows: 

§91.179    FR  cruising  altitude  or  fligM 


Unless  otherwise  authorized  by  ATC. 
the  following  rules  apply — 


§91.181    (Amended] 

20.  Amend  §  91.181  by  removing  the 
words  "a  Federal  airway"  and  adding  in 
their  place  the  words  "an  ATS  route"  in 
paragraph  (a). 

21.  Amend  §  91.183  by  revising  the 
heading  and  the  introductory  text  to 
read  as  follows: 

§91.183    IFR  comiminications. 

Unless  otherwise  authorized  by  the 
FAA,  the  pilot  in  command  of  each 
aircraft  operated  imder  IFR  in  controlled 
airspace  must  monitor  the  appropriate 
frequency  and  must  report  the  following 
as  soon  as  possible — 


(a)  Operation  (^  aircraft  at  minimum 
altitudes.  Except  when  necessary  for 


§91.186    [Amended] 

22.  Amend  §91.185  heading  and 
paragraph  (a)  by  removing  the  word 
"radio." 

§91.188    [Amended] 

23.  Am^id  §  91.189  (c)  by  removing 
the  term  "DH"  and  adding  in  its  place 
the  term  "DA/DH"  wherever  it  ap(>ears, 
and  amend  paragraph  (d)  by  removing 
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the  word  "pilot"  and  inserting  the  word 
"person." 

24.  Amend  §91.205  by  revising 
paragraphs  (d)(2)  and  (e)  to  read  as 
follows: 

f  91 .205    Powered  civil  aircraft  wtth 
standard  category  U.S.  airworthiness 
certificates:  Instrument  and  equipment 
requirements. 

•  •        *        •        • 

(d)*  *  * 

(2)  Two-way  communication  and 
navigation  equipment  suitable  for  the 
route  to  be  flown. 

*  *        •        *        * 

(e)  Flight  at  and  above  18,000  feet 
MSL  (FL  180).  If  VOR  navigation 
equipment  is  required  under  paragraph 
(d)(2)  of  this  section,  no  person  may 
operate  a  U.S. -registered  civil  aircraft 
within  the  50  states  and  the  District  of 
Columbia  at  or  above  FL  180  unless  that 
aircraft  is  equipped  with  approved  DME 
or  a  suitable  RNAV  system.  When  the 
DME  or  RNAV  system  required  by  this 
paragraph  fails  at  and  above  FL  180,  the 
pilot  in  command  of  the  aircraft  must 
notify  ATC  immediately,  and  then  may 
continue  operations  at  and  above  FL  180 
to  the  next  airport  of  intended  landing 
where  repairs  or  replacement  of  the 
equipment  can  be  made. 
«        *        •        »        • 

f91.219    [Amended] 

25.  Amend  §91. 219(b)(5)  by  removing 
the  term  "DH"  and  adding  in  its  place 
the  term  "DA/DH." 

26.  Amend  §91.511  by  revising  the 
heading  and  paragraph  (a)(1) 
introductory  text  to  read  as  follows: 

§  91 .51 1    Communication  and  navigation 
equipment  for  over-water  operations. 

(a)*   *   * 

(1)  Communication  equipment 
appropriate  to  the  facilities  to  be  used 
that  can  transmit  to,  and  receive  from, 
at  least  one  communication  facility  from 
any  place  along  the  route: 
•        »        *        *        * 

27.  Amend  §91.711  by  revising 
paragraphs  (c)(l)(i),  (c)(l)(ii),  and  (e) 
introductory  text  to  read  as  follows: 

§91.711    Special  rule*  for  foreign  civil 
aircraft. 

***** 

(c)*  *  * 

(D*  •  • 

(i)  Communication  equipment, 
(ii)  Navigation  equipment  suitable  for 
the  route  to  be  flown. 

***** 

(e)  Flight  at  and  above  FL  180.  If  VOR 
navigation  equipment  is  required  under 
paragraph  (c)(l)(ii)  of  this  section,  no 
person  may  operate  a  foreign  civil 


aircraft  within  the  50  States  and  the 
District  of  Columbia  at  or  above  FL  180, 
unless  the  aircraft  is  equipped  with 
DME  or  an  IFR-approved  RNAV  system. 
When  the  DME  or  RNAV  system 
required  by  this  paragraph  fails  at  and 
above  FL  180,  the  pilot  in  command  of 
the  aircraft  must  notify  ATC 
immediately  and  may  then  continue 
operations  at  and  above  FL  180  to  the 
next  airport  of  intended  landing  where 
repairs  or  replacement  of  the  equipment 
can  be  made.  A  foreign  civil  aircraft  may 
be  operated  within  the  50  States  and  the 
District  of  Columbia  at  or  above  FL  18& 
without  DME  or  an  IFR-approved  RNAV 
system  when  operated  for  the  following 
purposes,  and  ATC  is  notified  before 
each  takeoff: 


PART  95— IFR  ALTITUDES 

28.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
and  14  CFR  11.49(b)(2). 

29.  Revise  §  95.1  to  read  as  follows: 

§95.1    Applicat>ility. 

(a)  This  part  prescribes  altitudes 
governing  the  operation  of  aircraft  under 
IFR  on  ATS  routes,  or  other  direct 
routes  for  which  an  MEA  is  designated 
in  this  part.  In  addition,  it  designates 
mountainous  areas  and  changeover 
points. 

(b)  The  MAA  is  the  highest  altitude 
on  an  ATS  route,  or  other  direct  route 
for  which  an  MEA  is  designated,  at 
which  adequate  reception  of  VOR 
signals  is  assured. 

(c)  The  MCA  applies  to  the  operation 
of  an  aircraft  proceeding  to  a  higher 
minimum  en  route  altitude  when 
crossing  specified  fixes. 

(d)  The  MEA  is  the  minimum  en  route 
IFR  altitude  on  an  ATS  route,  ATS  route 
segment,  or  other  direct  route.  The  MEA 
applies  to  the  entire  width  of  the  ATS 
route,  ATS  route  segment,  or  other 
direct  route  between  fixes  defining  that 
route.  Unless  otherwise  specified,  an 
MEA  prescribed  for  an  off  airway  route 
or  route  segment  applies  to  the  airspace 
4  nautical  miles  on  each  side  of  a  direct 
course  between  the  navigation  fixes 
defining  that  route  or  route  segment. 

(e)  The  MOCA  assiu^s  obstruction 
clearance  on  an  ATS  route,  ATS  route 
segment,  or  other  direct  route,  and 
adequate  reception  of  VOR  navigation 
signals  within  22  nautical  miles  of  a 
VOR  station  used  to  d^ne  the  route. 

(f)  The  MRA  applies  to  the  operation 
of  an  aircraft  over  an  intersection 
defined  by  ground-based  navigation 
aids.  The  MRA  is  the  lowest  altitude  at 
which  the  intersection  can  be 


determined  using  the  ground-based 
navigation  aids. 

(g)  The  changeover  point  (COP) 
applies  to  operation  of  an  aircraft 

along  a  Federal  airway,  jet  route,  or 
other  direct  route;  for  which  an  MEA  is 
designated  in  this  part.  It  is  the  point  for 
transfer  of  the  airborne  navigation 
reference  from  the  ground-based 
navigation  aid  behind  the  aircraft  to  the 
next  appropriate  ground-based 
navigation  aid  to  ensure  continuous 
reception  of  signals. 

PART  97— STANDARD  INSTRUMENT 
PROCEDURES 

30.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120.  44701:  and  14  CFR  11.49(b)(2). 

31.  Revise  the  heading  for  part  97  to 
read  as  set  forth  above. 

32.  Revise  §  97.1  to  read  as  follows: 

§97.1     Applicat>ility. 

(a)  General.  This  part  prescribes 
standard  instnmient  procedures  to 
airports  in  the  United  States  and  the 
weather  minimums  that  apply  to 
takeoffs  and  landings  under  IFR  at  those 
airports. 

(h)  Departure  procedures.  This  part 
also  prescribes  departure  procedures 
(DFs)  developed  for  aircraft  operating 
under  parts  121, 125, 129,  and  135  of 
this  chapter  to  avoid  obstacles,  and 
establishes  weather  minimums  that 
apply  for  takeoff  under  IFR  at  civil 
airports.  Where  published  civil  takeoff 
weather  minimums  are  based  on  a 
specified  route,  persons  operating  that 
aircraft  must  comply  with  that  route 
unless  an  alternative  route  has  been 
assigned  by  ATC. 

33.  Revise  §97.3  to  read  as  follows: 

§97.3    Symtmis  and  terms  used  in 
procedures. 

As  used  in  the  standard  instrument 
procedures  prescribed  in  this  part — 

Aircraft  approach  category  means  a 
grouping  of  aircraft  based  on  a  speed  of 
1.3  Vs.,  (at  maximum  certificated  landing 
weight).  V..,,  and  the  maximum 
certificated  landing  weight  are  those 
values  established  for  the  aircraft  by  the 
certificating  authority  of  the  country  of 
registry.  The  categories  are  as  follows — 

(1)  Category  A:  Speed  less  than  91 
knots. 

(2)  Category  B:  Speed  91  knots  or 
more  but  less  than  121  knots. 

(3)  Category  C:  Speed  121  knots  or 
more  but  less  than  141  knots. 

(4)  Category  D:  Speed  141  knots  or 
more  but  less  than  166  knots. 

(5)  Category  E:  Speed  166  knots  or 
more. 
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Approach  procedure  segments  for 
which  altitudes  (minimum  altitudes, 
unless  otherwise  specified)  and  paths 
are  prescribed  in  procedures,  are  as 
follows — 

(1)  Initial  approach  is  the  segment 
between  the  initial  approach  fix  and  the 
intermediate  fix  or  the  point  where  the 
aircraft  is  established  on  the 
intermediate  course  or  final  approach 
coiuse. 

(2)  Initial  approach  altitude  is  the 
altitude  (or  altitudes,  in  high  altitude 
procediue)  prescribed  for  the  initial 
approach  segment  of  an  instrument 
approach. 

(3)  Intermediate  approach  is  the 
segment  between  the  intermediate  fix  or 
point  and  the  final  approach  fix. 

(4)  Final  approach  is  the  segment 
between  the  &ial  approach  fix  or  point 
and  the  runway,  airport,  or  missed 
approach  point. 

(5)  Missed  approach  is  the  segment 
between  the  missed  approach  point,  or 
point  of  arrival  at  decision  altitude  or 
decision  height  (DA/DH),  and  the 
missed  approach  fix  at  the  prescribed 
altitude. 

Ceiling  means  the  minimiun  ceiling, 
expressed  in  feet  above  the  airport 
elevation,  required  for  takeoff  or 
required  for  designating  an  airport  as  an 
alternate  airport. 

Copter  procedures  means  helicopter 
procedures,  with  applicable  minimums 
as  prescribed  in  §  97.35.  Helicopters 
may  also  use  other  procedures 
prescribed  in  subpart  C  of  this  part  and 
may  use  the  Category  A  minimum 
descent  altitude  (MDA).  or  decision 
altitude  or  decision  height  (DA/DH).  For 
other  than  "copter-only"  approaches, 
the  required  visibility  minimum  for 
Category  I  approaches  may  be  reduced 
to  one-half  the  published  visibility 
minimum  for  Category  A  aircraft,  but  in 
no  case  may  it  be  reduced  to  less  than 
one-quarter  mile  prevailing  visibility, 
or.  if  reported.  1.200  feet  RVR. 
Reduction  of  visibility  minima  on 
Category  11  instrument  approach 
procedures  is  prohibited. 

FAF  means  final  approach  fix. 

HAA  means  height  above  airport  and 
is  expressed  in  feet. 

HAL  means  height  above  landing  and 
is  the  height  of  the  DA/MDA  above  a 
designated  helicopter  landing  area 
elevation  used  for  helicopter  instnmient 
approach  procedures  and  is  expressed 
in  feet. 

HAS  means  height  above  the  surface 
and  is  the  height  of  the  DA/MDA  above 
the  highest  terrain/surface  within  a 
5.200-foot  radius  of  the  missed 
approach  point  used  in  helicopter 
instnmient  approach  procedures  and  is 
expressed  in  feet  AGL. 


HAT  means  height  above  threshold 
expressed  in  feet. 

HCH  means  helipoint  crossing  height 
and  is  the  computed  height  of  the 
vertical  guidance  path  above  the 
helipoint  elevation  at  the  helipoint 
expressed  in  feet. 

Helipoint  means  the  aiming  point  for 
the  final  approach  course  for  heliports. 
It  is  normally  the  center  point  of  die 
touchdown  and  lift-off  area  (TLOF).  The 
helipoint  elevation  is  the  highest  point 
on  the  TLOF  and  is  the  same  elevation 
as  heliport  elevation. 

Hold  in  lieu  of  FT  means  a  holding 
pattern  established  under  applicable 
FAA  criteria,  and  used  in  lieu  of  a 
procedure  turn  to  execute  a  course 
reversal. 

MAP  means  missed  approach  point. 

More  than  65  knots  means  an  aircraft 
that  has  a  stalling  speed  of  more  than  65 
knots  (as  established  in  an  approved 
flight  manual)  at  maximum  certificated 
landing  weight  with  full  flaps,  landing 
gear  extended,  and  power  off. 

MSA  means  minimum  safe  altitude, 
expressed  in  feet  above  mean  sea  level, 
depicted  on  an  approach  chart  that 
provides  at  least  1,000  feet  of  obstacle 
clearance  for  emergency  use  within  a 
certain  distance  irom  the  specified 
navigation  facility  or  fix. 

NA  means  not  authorized. 

NOPT  means  no  procedure  turn 
required.  Altitude  prescribed  applies 
only  if  procedure  turn  is  not  executed. 

Procedure  turn  means  the  maneuver 
prescribed  when  it  is  necessary  to 
reverse  direction  to  establish  the  aircraft 
on  an  intermediate  or  final  approach 
course.  The  outbound  course,  direction 
of  turn,  distance  within  which  the  turn 
must  be  completed,  and  minimum 
altitude  are  specified  in  the  procedure. 
However,  the  point  at  which  the  turn 
may  be  begun,  and  the  type  and  rate  of 
turn,  is  left  to  the  discretion  of  the  pilot. 

RA  means  radio  altimeter  setting 
height. 

RW  means  runway  visibility  value. 

SL\P  means  standard  instrument 
approach  procedure. 

65  knots  or  less  means  an  aircraft  that 
has  a  stalling  speed  of  65  knots  or  less 
(as  established  in  an  approved  flight 
manual)  at  maximum  certificated 
landing  weight  with  full  flaps,  landing 
gear  extended,  and  power  off. 

T  means  nonstandard  takeoff 
minimums  or  specified  departure 
routes/procedures  or  both. 

TDZ  means  touchdown  zone. 

Visibility  nunimum  means  the 
minimum  visibility  specified  for 
approach,  landing,  or  takeoff,  expressed 
in  statute  miles,  or  in  feet  where  RVR  is 
reported. 


34.  Amend  §  97.5  by  revising  the 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  97.5    Bearings,  courses,  tradis. 


(a)  All  bearings,  courses,  tracks, 
headings,  and  radials  in  this  part  are 
magnetic,  unless  otherwise  designated. 


§97.10    [Removed  and  reserved] 

35.  Remove  and  reserve  §  97.10. 

36.  Revise  §  97.20  to  read  as  follows: 

§97^    General. 

(a)  This  subpart  prescribes  standard 
instrument  procedures  based  on  the 
criteria  contained  in  FAA  Order  8260.3, 
"U.S.  Standard  for  Terminal  Instrument 
Procedures  (TERPS)"  and  FAA  Order 
8260.19,  "Flight  Procedures  and 
Airspace."  These  standard  instrument 
procedures  and  FAA  Orders  were 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
pursuant  to  5  U.S.C.  552(a)  and  1  CFR 
part  51.  They  may  be  examined  at  the 
following  locations: 

(1)  FAA  Orders  8260.3  and  8260.19 
may  be  examined  at  the  Federal 
Aviation  Administration,  Flight 
Standards  Service,  Flight  Technologies 
and  Procedures  Division  (AFS-420), 
6500  S.  MacArthur  Blvd.,  Oklahoma 
City.  OK.  and  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
These  Orders  are  available  for  purchase 
from  the  U.S.  Government  Printing 
Office,  710  N.  Capitol  Street,  NW, 
Washington,  DC  20401. 

(2)  Standard  instrument  procedures 
may  be  examined  at  the  Federal 
Aviation  Administration,  National 
Flight  Data  Center  (ATA-110),  800 
Independence  Avenue,  S.W., 
Washington,  DC,  and  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

(b)  Standard  instrument  procedures 
and  associated  supporting  data  are 
documented  on  specific  forms  imder 
FAA  Order  8260.19  and  are 
promulgated  by  the  FAA  through  the 
National  Flight  Data  Center  (NFDC)  as 
the  source  for  aeronautical  charts  and 
avionics  databases.  These  procedures 
are  then  portrayed  on  aeronautical 
charts  and  included  in  avionics 
databases  prepared  by  the  National 
Aeronautical  Charting  Office  (AVN-500) 
and  other  publishers  of  aeronautical 
data  for  use  by  pilots  using  the  NFDC 
source  data.  The  terminal  aeronautical 
charts  published  by  the  U.S. 
Government  were  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  pursuant 
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to  5  U.S.C.  552(a)  and  1  CFR  part  51. 
They  may  be  examined  at  the  Federal 
Aviation  Administration,  National 
Flight  Data  Center  (ATA-110).  800 
hidependence  Avenue,  SW., 
Washington,  DC,  and  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
SU^et,  NW.  suite  700.  Washington,  DC. 
These  charts  aie  available  for  purchase 
from  the  FAA  National  Aeronautical 
Charting  Office,  Distribution  Division 
AVN-530,  6303  Ivy  Lane,  Suite  400, 
Greenbelt,  MD  20770. 

PART  121-OPERATlNG 
REQUREMENTS:  DOMESTIC.  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

37.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40113.  40119. 
41706, 44101, 44701-44702.  44705.  44709- 
44711,  44713.  44716-44717.  44722.  44901. 
44903-M904,  44912,  46105. 

38.  Amend  §  121.99  by  revising 
paragraph  (a)  to  read  as  follows: 

f  121 .99    Communications  facilities. 

(a)  Each  certificate  holder  conducting 
domestic  or  flag  operations  must  show 
that  a  two-way  commimication  system, 
or  other  means  of  communication 
approved  by  the  FAA,  is  available  over 
the  entire  route  under  normal  operating 
conditions.  The  communications  may 
be  direct  links  or  via  an  approved 
communication  link  that  will  provide 
reliable  and  rapid  communications 
under  normal  operating  conditions 
between  each  airplane  and  the 
appropriate  dispatch  office,  and 
between  each  airplane  and  the 
appropriate  air  traffic  control  unit, 
except  as  specified  in  §  121.351(c).  For 
non-normal  and  emergency  operation 
conditions,  the  communication  system 
for  use  between  each  airplane  and  the 
appropriate  dispatch  office  and  between 
each  airplane  and  the  appropriate  ATC 
unit  must  have  two-way  voice 
communication  capability.  For  the 
purpose  of  conununications  between  the 
airplane  and  the  dispatch  office  imder 
this  section,  the  term  "rapid 
communications"  means  that  the  caller 
must  be  able  to  establish 
communications  with  the  called  party 
in  less  than  four  minutes. 


39.  Revise  §  121.103  to  read  as 
follows: 

1121.103    En  rout*  navigation  systsms. 
(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  certificate 
holder  conducting  domestic  or  flag 
operations  must  show,  for  each 
proposed  route  (including  to  any 
regular,  provisional,  refueling  or 


alternate  airports),  that  suitable 
navigation  aids  are  available  over  the 
route  to  navigate  the  airplane  along  the 
route  with  the  required  accuracy. 
Navigation  aids  required  for  approval  of 
routes  outside  of  controlled  airspace  are 
listed  in  the  certificate  holder's 
operations  specifications  except  for 
those  aids  required  for  routes  to 
alternate  airports. 

(b)  Navigation  aids  are  not  required 
for  any  of  the  following  operations — 

(1)  Day  VFR  operations  that  the 
certificate  holder  shows  can  be 
conducted  safely  by  pilotage  because  of 
the  characteristics  of  the  terrain: 

(2)  Night  VFR  operations  on  routes 
that  the  certificate  holder  shows  have 
reliably  lighted  landmarks  adequate  for 
safe  operation;  and 

(3)  Other  operations  approved  by  the 
FAA. 

40.  Revise  §  121.121  to  read  as 
follows: 

f  121.121    En  rout*  navigation  systems. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  certificate  holder 
conducting  supplemental  operations 
may  conduct  any  operation  over  a  route 
(including  to  any  destination,  refueling 
or  alternate  airports)  unless  suitable 
navigation  aids  are  available  over  the 
route  to  navigate  the  airplane  along  the 
route  with  the  required  acciu-acy. 
Navigation  aids  required  for  routes 
outside  of  controlled  airspace  are  listed 
in  the  certificate  holder's  operations 
specifications  except  for  those  aids 
required  for  routes  to  alternate  airports. 

(b)  Navigation  aids  are  not  required 
for  any  of  the  following  operations — 

(1)  Day  VFR  operations  that  the 
certificate  holder  shows  can  be 
conducted  safely  by  pilotage  because  of 
the  characteristics  of  the  terrain; 

(2)  Night  VFR  of>erations  on  routes 
that  the  certificate  holder  shows  have 
reliably  lighted  landmarks  adequate  for 
safe  operation;  and 

(3)  Other  operations  approved  by  the 
FAA. 

S121.344    [AmandMJ] 

41.  Amend  §  121.344  by  removing  the 
words  "decision  height"  and  adding  in 
their  place  the  words  "decision  altitude/ 
decision  height"  in  paragraph  (a)(54). 

§121.345    [Amw^dsd] 

42.  Amend  §  121.345  by  removing  the 
word  "radio"  in  the  heading  and  in 
paragraphs  (a)  and  (b)  and  adding  in  its 
place  the  word  "communication." 

43.  Amend  §  121.347  by  revising  the 
heading,  paragraphs  (a)  introductory 
text,  (a)(1).  (a)(2).  and  (b)  to  read  as 
follows: 


1121.347    Communication  and  navigation 
equipment  for  operations  under  VFR  over 
routes  navigated  by  pilotage. 

(a)  No  person  may  operate  an  airplane 
under  VFR  over  routes  that  can  be 
navigated  by  pilotage  unless  the 
airplane  is  equipped  with  the 
communication  equipment  necessary 
under  normal  operating  conditions  to 
fulfill  the  fblloMdng: 

(1)  Communicate  with  at  least  one 
appropriate  station  fi-om  any  point  on 
the  route;  and 

(2)  Communicate  with  appropriate  air 
traffic  control  facilities  fiom  any  point , 
within  Class  B,  Class  C,  or  Class  D 
airspace,  or  within  a  Class  E  airspace 
surface  area  designated  for  an  airport  in 
which  flights  are  intended. 
***** 

(b)  No  person  may  operate  an  airplane 
at  night  imder  VFR  over  routes  that  can 
be  navigated  by  pilotage  unless  that 
airplane  is  equipped  with — 

(1)  Communication  equipment 
necessary  under  normal  operating 
conditions  to  fulfill  the  functions 
specified  in  paragraph  (a)  of  this 
section;  and 

(2)  Navigation  equipment  suitable  for 
the  route  to  be  flown. 

44.  Revise  §  121.349  to  read  as 
follows: 

§  1 21 .349    Communication  and  navigation 
equipment  for  operations  under  VFR  over 
routes  not  navigated  by  pilotage  or  for 
operations  under  IFR  or  over  tfie  top. 

(a)  Navigation  equipment 
requirements.  Except  as  provided  in 
paragraph  (c)  of  this  section,  no  person 
may  conduct  operations  under  VFR  over 
routes  that  cannot  be  navigated  by 
pilotage,  or  operations  conducted  under 
IFR  or  over  the  top,  unless  the  airplane 
used  in  those  operations  is  equipped 
with  at  least  two  approved  independent 
navigation  systems  suitable  for  the  route 
to  be  flown  and  authorized  in  the 
certificate  holder's  operations 
specifications.  However,  only  one 
navigation  system  need  be  provided  for 
precision  approach  and  APV  operations. 
Equipment  used  to  receive  signals  en 
route  also  may  be  used  to  receive  signals 
on  approach,  if  it  is  capable  of  receiving 
both  signals. 

(b)  Communication  equipment 
requirements.  No  person  may  operate  an 
airplane  imder  VFTR  over  routes  that 
cannot  be  navigated  by  pilotage,  and  no 
person  may  operate  an  airplane  under 
IFR  or  over  the  top,  unless  the  airplane 
is  eouipped  with — 

(1)  For  normal  operating  conditions, 
at  least  two  independent 
commimication  systems  that  fulfill  the 
functions  specified  in  §  lZ1.347(a);  and 

(2)  Except  as  required  in  §  121.99.  for 
non-normal  and  emergency  operating 
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conditions,  at  least  one  of  the  two 
independent  conununication  systems 
that  fulfills  the  functions  specified  in 
§  121.347(a),  and  has  two-way  voice 
communication  capability. 

(c)  Use  of  a  single  independent 
navigation  system.  Notwithstanding  the 
requirements  in  paragraph  (a)  of  this 
section,  the  airplane  may  be  equipped 
with  a  single  independent  navigation 
system  suitable  for  the  route  to  be  flown 

if: 

(1)  The  airplane  is  equipped  with  at 
least  one  other  independent  navigation 
system  suitable,  in  the  event  of  loss  of 
the  navigation  capability  of  the  single 
system  at  any  point  along  the  route.  fcN* 
navigating  safely  to  a  suitable  airport 
and  completing  an  instrument 
approach; 

(2)  Both  navigation  systems  are 
authorized  by  the  FAA  in  the  certificate 
holder's  operations  specifications;  and 

(3)  The  airplane  has  sufficient  fuel  so 
that  the  flight  may  proceed  safely  to  a 
suitable  airport  by  use  of  the  remaining 
navigation  system,  and  complete  an 
instrument  approach  and  land. 

(d)  Use  of  VOR  navigation  equipment. 
If  VOR  navigation  equipment  is  used  to 
comply  with  paragraph  (a)  or  (c)  of  this 
section,  no  person  may  operate  an 
airplane  unless  it  is  equipped  with  at 
least  one  approved  DME  or  suitable  IFR 
approved  RNAV  system. 

(e)  Additional  communication  system 
equipment  requirements.  In  addition  to 
the  requirements  in  paragraph  (b)  of  this 
section,  no  person  may  operate  an 
airplane  having  a  passenger  seat 
configuration  of  10  to  30  seats, 
excluding  each  crewmember  seat,  and  a 
maximum  payload  capacity  of  7.500 
poiuids  or  less,  under  IFR.  over  the  top, 
or  in  extended  over-water  operations 
unless  it  is  equipped  with  at  least — 

(1)  Two  microphones;  and 

(2)  Two  headsets,  or  one  headset  and 
one  speaker. 

45.  Amend  §  121.351  by  revising  the 
heading  and  paragraphs  (a),  (c)(1).  and 
(c)(3)  to  read  as  follows: 

f  1 21 .351    Communication  and  navigation 
equipment  for  extended  over-water 
operations  and  for  certain  otiier  operations. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
conduct  an  extended  over-water 
operation  unless  the  airplane  is 
equipped  with  at  least  two  independent 
communication  systems  that  meet  the 
following  requirements — 

(1)  The  communication  equipment 
necessary  under  normal  operating 
conditions  to  communicate  with  at  least 
one  appropriate  station  from  any  point 
on  the  route; 

(2)  The  communication  equipment 
necessary  under  normal  operating 


conditions  to  receive  meteorological 
infonnation  from  any  point  on  the  route 
by  either  of  two  independent 
communication  systems.  One  of  the 
communication  systems  used  to  comply 
with  this  paragraph  may  be  used  to 
comply  with  paragraphs  (a)(1)  and  (a)(3) 
of  this  section: 

(3)  For  non-normal  and  emergency 
operating  conditions,  one 
communication  system  having  two  way 
voice  communication  capability;  and 

(4)  Two  LRNSs  when  VOR  or  ADF 
radio  navigation  equipment  is  unusable 
along  a  portion  of  the  route. 

*        *        •        •        • 
tf,\  *  •  * 

(1)  The  ability  of  the  flightcrew  to 
navigate  the  airplane  along  the  route 
with  the  required  accuracy, 

***** 

(3)  The  duration  of  the  very  high 
frequency  communications  gap,  if  only 
very  high  frequency  communication 
equipment  is  installed. 

1121.419    [Amended] 

46.  Amend  §  121.419(a)(l)(vii)  by 
removing  the  term  "DH"  and  adding  in 
its  place  the  term  "DA/DH". 

1121.559    [Amended] 

47.  Amend  §  121.559(c)  by  removing 
the  words  "ground  radio  station"  and 
adding  in  their  place  the  words 
"communication  facility". 

48.  Amend  §  121.561  by  revising  the 
heading  to  read  as  set  forth  below  and 
by  amending  paragraph  (a)  by  removing 
the  words  "ground  or  navigational 
facility"  and  adding  in  their  place  the 
words  "ground  facility  or  navigation 
aid". 

S 1 21 .561  Reporting  potentially  hazardous 
meteorological  conditions  and  Irregularities 
of  ground  facilities  or  navigation  aids. 


1121.565    [Amsnded] 

49.  Amend  §  121.565(c)  by  removing 
the  words  "ground  radio  station"  and 
adding  in  their  place  the  words 
"communication  facility"  and  by 
removing  the  word  "station"  and  adding 
in  its  place  the  word  "facility". 

§121.579    [Amended] 

50.  Amend  §  121.579(b)  introductory 
text  by  removing  the  words  "decision 
height"  and  adding  in  their  place  the 
term  "DA/DH"  and  amend  paragraphs 
(b)(1)  and  (b)(2)  by  removing  the  term 
"ILS"  and  adding  in  its  place  the  word 
"precision". 

51.  Amend  §  121.651  by  replacing  the 
term  "DH"  with  the  term  "DA/DH" 
wherever  it  appears  in  paragraph  (c)  and 
by  revising  paragraph  (d)  introductory 
text  to  read  as  follows: 


1121.651    Takeoff  and  landing  weattwr 
minimums:  IFR:  All  certificate  holders. 

***** 

(d)  A  pilot  may  begin  the  final 
approach  segment  of  a  Category  I 
precision  approach  procedure  at  an 
airport  when  the  visibility  is  less  than 
the  visibility  minimums  prescribed  for 
that  procedure  if  that  airport  is  served 
by  an  operative  PAR  and  another 
operative  precision  instrument 
approach  system,  and  both  the  PAR  and 
the  precision  approach  are  used  by  the 
pilot.  However,  no  person  may  continue 
an  approach  below  the  authorized  DA, 
unless — 


§121.652    [Amended] 

52.  Amend  §  121.652(a)  by  removing 
the  term  "DH"  wherever  it  appears  and 
adding  in  its  place  the  term  "DA/DH". 

Appendix  M  to  Part  121    [Amended] 

53.  Amend  Appendix  M  by  removing 
the  words  "Selected  decision  height" 
and  adding  in  their  place  the  words 
"Selected  decision  altitude/decision 
Height"  in  Parameter  number  54. 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAO  CAPACITY  OF  6,000 
POUNDS  OR  MORE;  AND  RULES 
GOVERNING  PERSONS  ON  BOARD 
SUCH  AIRCRAFT 

54.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702, 44705.  44710-44711. 44713.  44716- 
44717.  44722. 

55.  Amend  §  125.51  by  revising  the 
heading  to  read  as  set  forth  below  and    ' 
amend  paragraphs  (a)  and  (b)  by 
removing  the  words  "nonvisual  ground 
aids"  and  adding  in  their  place  the 
words  "navigation  aids". 

§  12SJ1    En  route  navigation  aids. 

***** 

56.  Revise  §  125.203  to  read  as 
follows: 

§  1 25.203    Communication  and  navigation 
e(|uipment. 

(a)  No  person  may  operate  an  airplane 
unless  it  has  two-way  communication 
equipment  able,  at  least  in  flight,  to 
transmit  to,  and  receive  from, 
appropriate  facilities  22  nautical  miles 
away. 

(b;  No  person  may  operate  an  airplane 
over  the  top  unless  it  has  navigation 
equipment  suitable  for  the  route  to  be 
flown. 

(c)  No  person  may  operate  an  airplane 
carrying  passengers  under  IFR  or  in 
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extended  over-water  operations  unless 
the  airplane  has  at  least  the  following 
equipment: 

(1)  Two  transmitters; 

(2)  Two  microphones; 

(3)  Two  headsets  or  one  headset  and 
one  speaker; 

(4)  Two  independent  communication 
systems,  one  of  which  must  have  two- 
way  voice  communication  capability, 
capable  of  transmitting  to,  and  receiving 
from,  at  least  one  appropriate  facility 
from  any  place  on  the  route  to  be  flown; 
and 

(5)  Two  approved  independent 
navigation  systems  suitable  for  the  route 
to  be  flown  and  authorized  in  the 
certificate  holder's  operations 
specifications.  However,  only  one 
navigation  system  need  be  provided  for 
precision  approach  and  APV  operations. 
Equipment  used  to  receive  signals  en 
route  also  may  be  used  to  receive  signals 
on  approach,  if  it  is  capable  of  receiving 
both  signals. 

(d)  Use  of  a  single  independent 
navigation  system.  Notwithstanding  the 
requirements  in  paragraph  (c)  of  this 
section,  the  airplane  may  be  equipped 
with  a  single  independent  navigation 
system  suitable  for  the  route  to  be  flown 
if— 

(1)  The  airplane  is  equipped  with  at 
least  one  other  independent  navigation 
system  suitable,  in  the  event  of  loss  of 
the  navigation  capability  of  the  single 
system  at  any  point  along  the  route,  for 
navigating  safely  to  a  suitable  airport 
and  completing  an  instrument 
approach; 

(2)  Both  navigation  systems  are 
authorized  by  the  FAA  in  the  certificate 
holder's  operations  specifications;  and 

(3)  The  airplane  has  sufficient  fuel  so 
that  the  flight  may  proceed  safely  to  a 
suitable  airport  by  use  of  the  remaining 
navigation  system,  and  complete  an 
instrument  approach  and  land. 

(e)  Use  of  VOR  navigation  equipment. 
If  VOR  navigation  equipment  is  required 
by  paragraph  (c)  or  (d)  of  this  section, 
no  person  may  operate  an  airplane 
unless  it  is  equipped  with  at  least  one 
approved  DM£  or  a  suitable  IFR 
approved  RNAV  system. 

(f)  Notwithstanding  the  requirements 
of  paragraph  (c)  of  this  section, 
installation  and  use  of  a  single  LRNS 
and  a  single  LRCS  for  extended  over- 
water  operations  in  certain  geographic 
areas  may  be  authorized  by  the 
Administrator  and  approved  in  the 
certificate  holder's  operations 
specifications.  The  following  are  among 
the  operational  factors  the 
Administrator  may  consider  in  granting 
an  authorization: 


(1)  The  ability  of  the  flight  crew  to 
navigate  the  airplane  along  the  route 
with  the  required  accuracy; 

(2)  The  length  of  the  route  being 
flown  with  a  single  navigation  or 
communication  system;  and 

(3)  The  duration  of  the  very  high 
frequency  communications  gap,  if  only 
very  high  frequency  communication 
equipment  is  installed. 

57.  Amend  §  125.321  by  revising  the 
heading  to  read  as  set  forth  below  and 
by  removing  the  words  "ground  or 
navigational  facility"and  adding  in  their 
place  the  words  "ground  facility  or 
navigation  aid". 

f  1 25.321  Reporting  potentially  hazardous 
meteorological  conditions  and  irragularities 
of  ground  faciiitias  or  navigation  aids. 

•        •         •        *        • 

§125.379    [Amended] 

58.  Amend  §  125.379(a)  by  removing 
the  term  "DH"  wherever  it  appears  and 
adding  in  its  place  the  term  "DA/DH". 

59.  Amend  §  125.381  (a)  and  (b)  by 
removing  the  word  "pilot"  and  adding 
in  its  place  the  word  "person",  and  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 25.381    Talcaoff  and  landing  weather 
minimums:  IFR. 

***** 

(c)  If  a  pilot  initiates  an  instrument 
approach  procedure  based  on  a  weather 
report  that  indicates  that  the  specified 
visibility  minimums  exist  and 
subsequently  receives  another  weather 
report  that  indicates  that  conditions 
have  worsened  to  below  the  minimum 
requirements,  then  the  pilot  may 
continue  with  the  approach  and  landing 
only  if  both  of  the  following  conditions 
'  are  met — 

(1)  The  later  weather  report  is 
received  when  the  airplane  is  in  one  of 
the  following  landing  phases: 

(i)  The  airplane  is  on  a  precision 
approach  or  APV  and  has  passed  the 
precision  final  approach  fix. 

(ii)  The  airplane  is  on  the  final 
approach  segment  using  a  nonprecision 
approach  procedure. 

(iii)  The  airplane  is  on  a  PAR  final 
approach  and  has  been  turned  over  to 
the  final  approach  controller. 

(2)  The  pilot  in  command  finds,  on 
reaching  the  authorized  MAP  or  DA/DH, 
that  the  actual  weather  conditions  are  at 
or  above  the  minimums  prescribed  in 
the  certificate  holder's  operations 
specifications. 


PART  129— OPERATK)NS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTEREO 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

60.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40104-40105, 
40113.  40119.  41706.  44701-44702.  44712, 
44716-44717,  44722.  44901-44904.  44906. 

61.  Add  §  129.16  to  read  as  follows: 

f  1 29.1 6  Communication  and  navigation 
equipment  for  rotorcraft  operations  under 
VFR  over  routes  navigated  by  pilotege. 

(a)  No  person  may  operate  a  rotorcraft 
under  VFR  over  routes  that  can  be 
navigated  by  pilotage  unless  the 
rotorcraft  is  equipped  with  the 
communication  equipment' necessary 
under  normal  operating  conditions  to 
fulfill  the  following: 

(1)  Communicate  with  at  least  one 
appropriate  station  from  any  point  on 
the  route; 

(2)  Communicate  with  appropriate  air 
traffic  control  facilities  from  any  point 
within  Class  B,  Class  C.  or  Class  D 
airspace,  or  within  a  Class  E  airspace 
surface  area  designated  for  an  airport  in 
which  flights  are  intended;  and 

(3)  Receive  meteorological 
information  fit)m  any  point  en  route. 

(b)  No  person  may  operate  a  rotorcraft 
at  night  under  VFR  over  routes  that  can 
be  navigated  by  pilotage  unless  that 
rotorcraft  is  equipped  with — 

(1)  Communication  equipment 
necessary  under  normal  operating 
conditions  to  fulfill  the  functions 
specified  in  paragraph  (a)  of  this 
section;  and 

(2)  Navigation  equipment  suitable  for 
the  route  to  be  flown. 

62.  Revise  §  129.17  to  read  as  follows: 

f  129.17    Aircraft  communication  and 
navigation  equipment  for  operations  under 
IFR  or  over  the  top. 

(a)  Aircraft  navigation  equipment 
requirements.  No  person  may  conduct 
operations  under  IFR  or  over  the  top 
unless  the  aircraft  used  in  those 
operations  is  equipped  with  at  least  two 
approved  independent  navigation 
systems  suitable  for  the  route  to  be 
flown  and  authorized  in  the  certificate 
holder's  operations  specifications. 
However,  only  one  navigation  system 
needs  to  be  provided  for  precision 
approach  and  APV  operations. 
Equipment  used  to  receive  signals  en 
route  also  may  be  used  to  receive  signals 
on  approach,  it  if  is  capable  of  receiving 
both  signals. 

(b)  Aircraft  communication 
equipment  requirements.  No  person 
may  operate  an  aircraft  under  IFR  or 
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over  the  top.  unless  it  is  equipped 
with — 

(1)  For  normal  operating  conditions, 
at  least  two  independent 
communication  systems  that  fulfill  the 
functions  specified  in  §  121.347(a)  of 
this  chapter;  and 

(2)  For  non-normal  and  emergency 
operating  conditions,  at  least  one  of  the 
two  independent  communication 
systeftis  diat  fulfills  the  functions 
specified  in  §  121.347(a)  of  this  chapter 
must  have  two-way  voice 
communication  capability. 

(c)  Use  of  a  single  independent 
navigation  system.  Not  withstanding  the 
requirements  in  paragraph  (a)  of  this 
section,  the  aircraft  may  be  equipped 
with  a  single  independent  navigation 
system  suitable  for  the  route  to  be  flown 
if— 

(1)  The  aircraft  is  equipped  with  at 
least  one  other  independent  navigation 
system  suitable,  in  the  event  of  loss  of 
the  navigation  capability  of  the  single 
system  at  any  point  along  the  route,  for 
navigating  safely  to  a  suitable  airport 
and  completing  an  instrujinent 
approach. 

(2)  Both  navigation  systems  are 
authorized  by  the  FAA  in  the  certificate 
holder's  operations  specifications;  and 

(3)  The  aircraft  has  sufficient  fuel  so 
that  the  ffight  may  proceed  safely  to  a 
suitable  airport  by  use  of  the  remaining 
navigation  system,  and  complete  an 
instrument  approach  and  land. 

(d)  VOR  navigation  equipment.  If 
VOR  navigation  equipment  is  required 
by  paragraph  (a)  or  (c)  of  this  section,  no 
person  may  operate  an  aircraft  unless  it 
is  equipped  with  at  least  one  approved 
DME  or  suitable  IFR  approved  RNAV 
system. 

63.  Revise  §  129.21  to  read  as  follows: 

1129.21    Control  of  traffic. 

(a)  Subject  to  applicable  immigration 
laws  and  regulations,  each  foreign  air 
carrier  must  furnish  sufficient  persormel 
necessary  to  provide  two-way 
communications  between  its  aircraft 
and  stations  at  places  where  the  FAA 
finds  that  communication  is  necessary 
but  cannot  be  maintained  in  a  language 
with  which  station  oi>erators  are 
familiar. 

(b)  Each  person  furnished  by  a  foreign 
air  carrier  under  paragraph  (a)  of  this 
section  must  be  able  to  speak  English 
and  the  language  necessary  to  maintain - 
communications  with  its  aircraft  and 
must  assist  station  operators  in  directing 
traffic. 

64.  Amend  Appendix  A  to  part  129  by 
revising  paragraph  (b).  Section  IV,  to 
read  as  follows: 


Appendix  A  to  Part  129 — Application 
for  Operations  Specifications  by 
Foreign  Air  Carriers 

***** 

(b)*  '  • 

Sec.  IV.  Communications  facilities.  List  all 
cominunication  facilities  to  be  used  by  the 
applicant  in  the  conduct  of  the  proposed 
operations  within  the  United  States  and  over 
that  portion  of  the  route  between  the  last 
point  of  foreign  departure  and  the  United 
States. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

65.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  41706,  44113, 
44701-44702, 44705,  44709,  44711-44713, 
44715-44717,44722. 

66.  Amend  §  135.67  by  revising  the 
heading  to  read  as  set  forth  below  and 
by  removing  the  words  "groimd 
communications  or  navigational 
facility"  and  adding  in  their  place  the 
words  "ground  facility  or  navigation 
aid". 

1 135.67    Reporting  potentially  hazardous 
meteorological  conditions  and  irregularities 
of  ground  facilities  or  navigation  aids. 

***** 

67.  Add  §  135.78  to  read  as  follows: 

§135.78    inetninient  approach  procedures 
and  IFR  lar>dlng  minimums. 

No  person  may  make  an  instnunent 
approach  at  an  airport  except  in 
accordance  with  IFR  weather  minimums 
and  instrument  approach  procedures  set 
forth  in  the  certificate  holder's 
operations  specifications. 

§135.79    [Amended] 

68.  Amend  §  135.79(a)(3)  by  removing 
the  words  "radio  or  telephone 
commimications"  and  adding  in  their 
place  the  word  "communications". 

§135.93    [Amended] 

69.  Amend  §  135.93(b)  by  removing 
the  words  "When  using  an  instrument 
approach  facility  other  than  ILS,"  and 
adding  in  their  place  the  words  "For 
other  than  precision  approaches,"  and 
amend  {>aragraph  (c)  by  removing  the 
words  "For  ILS  approaches,"  and 
adding  in  their  place  the  words  "For 
precision  approaches,". 

§135.152    [Amended] 

70.  Amend  §  135.152(h)(54)  by 
removing  the  words  "decision  height" 
and  adding  in  their  place  the  words 
"decision  altitude/decision  height". 


71.  Revise  §  135.161  to  read  as 
follows: 

§  1 35.1 61    Communication  and  navigation 
equipment  for  aircraft  operations  ufKier 
VFR  over  routes  ncvlgated  by  pilotage. 

(a)  No  person  may  operate  an  aircraft 
under  VFR  over  routes  that  can  be 
navigated  by  pilotage  unless  the  aircraft 
is  equipped  with  the  communication 
equipment  necessary  under  normal 
operating  conditions  to  fulfill  the 
following: 

(1)  Conunuuicate  with  at  least  one 
appropriate  station  from  any  point  on 
the  route. 

(2)  Communicate  with  appropriate  air 
traffic  control  facilities  from  any  point 
within  Class  B,  Class  C,  or  Class  D 
airspace,  or  within  a  Class  E  airspace 
surface  area  designated  for  an  airport  in 
which  flights  are  intended. 

(3)  Receive  meteorological 
information  from  any  point  en  route. 

(b)  No  person  may  operate  an  aircraft 
at  night  under  VFR  over  routes  that  can 
be  navigated  by  pilotage  unless  that 
aircraft  is  equipped  with — 

(1)  Communication  equipment 
necessary  imder  normal  operating 
conditions  to  fulfill  the  functions 
specified  in  paragraph  (a)  of  this 
section;  and 

(2)  Navigation  equipment  suitable  for 
the  route  to  be  flown. 

72.  Revise  §  135.165  to  read  as 
follows: 

§  135.165    Communication  and  navigation 
equipment:  Extended  over-weler  or  IFR 
operations. 

(a)  Aircraft  navigation  equipment 
requirements.  No  person  may  conduct 
operations  under  IFR  or  extended  over- 
water  unless  the  aircraft  used  in  those 
operations  is  equipped  with  at  least  two 
approved  independent  navigation 
systems  suitable  for  the  route  to  be 
flown  and  authorized  in  the  certificate 
holder's  operations  specifications. 
However,  only  one  navigation  system 
need  be  provided  for  precision  approach 
and  APV  operations.  Equipment  used  to 
receive  signals  en  route  also  may  be 
used  to  receive  signals  on  approach,  if 

it  is  capable  of  receiving  both  signals. 

(b)  Use  of  a  single  independent 
navigation  system.  Notwithstanding  the 
requirements  in  paragraph  (a)  of  this 
section,  the  aircraft  may  be  equipped 
with  a  single  independent  navigation 
system  suitable  for  the  route  to  be  flown 
if: 

(1)  The  aircraft  is  equipped  with  at 
least  one  other  independent  navigation 
system  suitable,  in  die  event  of  loss  of 
the  navigation  capability  of  the  single 
system  at  any  point  along  the  route,  for 
navigating  safely  to  a  suitable  airport 
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and  completing  an  instrument 
approach; 

(2)  Both  navigation  systems  are 
authorized  by  the  FAA  in  the  certificate 
holder's  operations  specifications:  and 

(3)  The  aircraft  has  sufficient  ftiel  so 
that  the  flight  may  proceed  safely  to  a 
suitable  airport  by  use  of  the  remaining 
navigation  system,  and  complete  an 
instrument  approach  and  land. 

(c)  VOR  navigation  equipment. 
Whenever  VOR  navigation  equipment  is 
required  by  paragraph  (a)  or  fb)  of  this 
section,  no  person  may  operate  an 
aircraft  unless  it  is  equipped  with  at 
least  one  approved  DME  or  suitable  IFR 
approved  RNAV  system. 

(d)  Aircraft  communication 
equipment  requirements.  Except  as 
permitted  in  paragraph  (e)  of  this 
section,  no  person  may  operate  a 
tiu'bojet  .airplane  having  a  passenger  seat 
config\u^tion,  excluding  any  pilot  seat, 
of  10  seats  or  more,  or  a  multiengine 
airplane  in  a  commuter  operation,  as 
defined  in  part  119  of  this  chapter, 
under  IFR  or  in  extended  over-water 
operations  unless  it  is  equipped  with — 

(1)  For  normal  operating  conditions, 
at  least  two  independent 
communication  systems  that  fulfill  the 
functions  specified  in  §  121.347(a)  of 
this  chapter;  and 

(2)  For  non-normal  and  emergency 
operating  conditions,  at  least  one  of  the 
two  independent  communication 
systems  Uiat  fulfills  the  functions 
specified  in  §  121.347(a)  of  this  chapter 
must  have  two-way  voice 
conununication  capability. 

(e)  IFR  or  extended  over-water 
communications  equipment 
requirements.  A  person  may  operate  an 
aircraft  other  than  that  specified  in 
paragraph  (d)  of  this  section  under  IFR 
or  in  extended  over-water  operatfons  if 
it  meets  all  of  the  requirements  of  this 
section,  with  the  exception-that  only 
one  conununication  system  transmitter 
is  required  for  operations  other  than 
extended  over-water  operations. 


(f)  Additional  aircraft  communication 
equipment  requirements.  In  addition  to 
the  requirements  in  paragraphs  (d)  and 
(e)  of  this  section,  no  person  may 
operate  an  aircraft  under  IFR  or  in 
extended  over-water  operations  unless  it 
is  equipped  with  at  least: 

(1)  Two  microphones;  and 

(2)  Two  headsets  or  one  headset  and 
one  speaker. 

(g)  Extended  over-water  exceptions. 
Notwithstanding  the  requirements  of 
paragraphs  (a),  (b),  (d)  and  (e)  of  this 
section,  installation  and  use  of  a  single 
LRNS  and  a  single  LRCS  for  extended 
over-water  operations  in  certain 
geographic  areas  may  be  authorized  by 
the  Administrator  and  approved  in  the 
certificate  holder's  operations 
specifications.  The  following  are  among 
the  operational  factors  the 
Administrator  may  consider  in  granting 
an  authorization: 

(1)  The  ability  of  the  flight  crew  to 
navigate  the  airplane  along  the  route 
with  the  required  accuracy, 

(2)  The  length  of  the  route  being 
flown  with  a  single  navigation  or 
communication  system;  and 

(3)  The  duration  of  the  very  high 
frequency  communications  gap,  if  very 
high  fi«quency  communications 
equipment  is  installed. 

73.  Amend  §  135.225  (a),  (b),  (e),  (f). 
and  (g)  by  removing  the  word  "pilot" 
and  adding  in  its  place  the  word 
"person",  and  by  revising  paragraphs 
(c)(1),  (c)(3)  introductory  text.  (c)(3)(ii), 
and  (d)  to  read  as  follows: 

§  1 35^5    IFR:  Takeoff,  approach  and 
landing  minimums. 

•         •         *         •         • 

(c)*   *   * 

(1)  On  a  precision  or  APV  approach 
and  has  passed  the  precision  final 
approach  fix;  or 

***** 

(3)  On  a  nonprecision  final  approach; 
and  the  aircraft — 


(ii)  Where  a  final  approach  fix  is  not 
specified,  has  completed  the  procedure 
turn  and  is  established  inbound  toward 
the  airport  on  the  final  approach  course 
within  the  distance  prescribed  in  the 
procedure.  The  approach  may  be 
continued,  amd  a  landing  made,  if  the 
pilot  finds,  upon  reaching  the 
authorized  MDA  or  DA/DH.  that  actual 
weather  conditions  are  at  or  above  the 
minimums  prescribed  for  the  procedure. 

(d)  For  each  pilot  in  command  of  a 
turbine-powered  airplane  who  has  not 
served  at  least  100  hours  as  pilot  in 
command  in  that  type  of  airplane,  the 
MDA  or  DA/DH  and  visibility  landing 
minimiuns  prescribed  in  part  97  of  this 
chapter  or  in  the  certificate  holder's 
operations  specifications  for  a  particular 
approach  must  be  increased  by  100  feet 
and  one  half  statute  mile,  respectively, 
but  not  to  exceed  the  ceiling  and 
visibility  minimums  for  that  approach 
when  used  as  an  alternate  airport. 
•        *        •      .  *        * 

§135.345    [Amended] 

74.  Amend  §  135.345(a)(7)  by 
removing  the  term  "DH"  and  adding  in 
its  place  the  term  "DA/DH". 

§135^71    [Amended] 

75.  Amend  §  135.371(c)(2)  by 
removing  the  word  "radio". 

§135.381    [Amended] 

76.  Amend  §  135.381(b)(2)  by 
removing  the  word  "radio". 

Appendix  F  to  Part  135    [Amended] 

77.  Amend  Appendix  F  by  removing 
the  words  "Selected  decision  height" 
and  adding  in  their  place  the  words 
"Selected  DA/DH"  in  Parameter  nvunber 
54. 

Issued  in  Washington.  DC  on  December  3, 
2002. 

Louis  C  Cusimano, 

Acting  Director.  Flight  Standards  Service. 
[FR  Doc.  02-31 150  Filed  12-16-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Parts  54  and  54a 

45  CFR  Part  96 
RIN0930-AA11 

Charitable  Choice  Regulations 
Applicable  to  States  Receiving 
Substance  Abuse  Prevention  and 
Treatment  Blocic  Grants,  Projects  for 
Assistance  in  Transition  From 
Homelessness  Formula  Grants,  and  to 
Public  and  Private  Providers  Receiving 
Discretiortary  Grant  Funding  From 
SAMHSA  for  the  Provision  of 
Substance  Abuse  Services  Providing 
for  Equal  Treatment  of  SAMHSA 
Program  Participants 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
implement  the  Charitable  Choice 
statutory  provisions  of  section  581-584 
and  section  1955  of  the  Public  Health 
Service  Act,  applicable  to  the  Substance 
Abuse  Prevention  and  Treatment 
(SAPT)  Block  Grant  program,  the 
Projects  for  Assistance  in  Transition 
from  Homelessness  (PATH)  formula 
grant  program,  insofar  as  recipients 
provide  substance  abuse  services,  and  to 
SAMHSA  discretionary  grants  for 
substance  abuse  treatment  or  prevention 
services,  which  are  all  administered  by 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  of 
the  U.S.  Department  of  Health  and 
Human  Services.  It  is  SAMHSA's  policy 
that,  within  the  framework  of 
constitutional  church-state  guidelines, 
faith-based  organizations  should  be  able 
to  compete  on  an  equal  footing  for 
SAMHSA  funding,  and  SAMHSA 
supports  the  participation  of  faith-based 
organizations  in  its  programs  for  the 
provision  of  substance  abuse  services. 
DATES:  Submit  written  comments  on 
this  proposal  by  February  18,  2003. 
Submit  written  comments  on  the 
information  collection  provisions  by 
January  16.  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of 
Policy,  Planning  and  Budget.  SAMHSA. 
Attn:  Winnie  Mitchell  by  fax  (301-443- 
1450)  or  e-mail 
[samhsareg@samhsa.gov). 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  inspection  and  copying 
between  9  a.m.  and  5  p.m.  at  the  above 


address.  Submit  written  comments  on 
the  information  collection  requirements 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,Attn:  Lauren 
Wittenberg  by  fax  (202-395-6974)  or  e- 
mail  (Lauren_Wittenberg@omb.eop.gov). 

FOR  FURTHER  MFORMATION  CONTACT: 

Wiimie  Mitchell  of  the  Office  of  Policy, 
Planning  and  Budget,  SAMHSA  by  fax 
(301-443-1450)  or  e-mail 
isamhsareg@samhsa.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  1955  of  the  Public  Health 
Service  Act,  42  U.S.C.  300x-65,  as 
added  by  the  Children's  Health  Act  of 
2000  (Pub.  L.  106-310),  as  well  as 
sections  581-584  of  the  Public  Health 
Service  Act,  42  U.S.C.  290kk.  et  seq.,  as 
added  by  the  Consolidated 
Appropriations  Act  (Pub.  L.  106- 
554), (hereinafter  referred  to  as 
"SAMHSA  Charitable  Choice 
provisions")  set  forth  certain  provisions 
which  are  designed  to  give  people  in 
need  of  substance  abuse  services  a 
greater  choice  of  SAMHSA-supported 
substance  abuse  prevention  and 
treatment  programs.  SAMHSA's 
Charitable  Choice  provisions  ensure  that 
religious  organizations  are  able  to 
compete  on  an  equal  footing  for  Federal 
substance  abuse  funding  administered 
by  SAMHSA,  without  impairing  the 
religious  character  of  such  organizations 
and  without  diminishing  the  religious 
freedom  of  SAMHSA  beneficiaries. 
These  provisions  apply  to  recipients  of 
the  Substance  Abuse  Prevention  and 
Treatment  (SAPT)  Block  Grant  hmds, 
the  Projects  for  Assistance  in  Transition 
from  Homelessness  (PATH)  formula 
grant  funds.  42  U.S.C.  290cc-21.  et  seq., 
and  to  SAMHSA  discretionary  grants 
funds  for  substance  abuse  prevention 
and  treatment  services  (42  U.S.C.  290aa. 
et  seq.) 

President  Bush  has  made  it  one  of  his 
Administration's  top  priorities  to  ensure 
that  Federal  programs  are  fully  open  to 
faith-based  and  community  groups  in  a 
manner  that  is  consistent  with  the 
Constitution.  It  is  the  Administration's 
view  that  faith-based  organizations  are 
an  indispensable  part  of  the  social 
services  network  of  the  United  States. 
Faith-based  organizations,  including 
places  of  worship,  nonprofit 
organizations,  and  neighborhood 
groups,  offer  scores  of  social  services  to 
those  in  need.  The  SAMHSA  Charitable 
Choice  provisions  are  consistent  with 
the  Administration's  belief  that  there 
should  be  an  equal  opportimity  for  all 
organizations— both  faith-based  and 
nonreligious — to  participate  as  partners 


in  Federal  programs  to  serve  Americans 
in  need. 

Purpose  of  Proposed  Rule 

The  SAMHSA  Charitable  Choice 
provisions  contain  important 
protections  both  for  religious 
organizations  that  receive  SAMHSA 
funding  for  substance  abuse  services 
and  for  the  individuals  who  receive 
services  from  such  programs.  The 
objective  of  this  proposed  rule  is  to 
ensure  that  SAMHSA  substance  abuse 
programs  are  open  to  all  eligible 
organizations,  regardless  of  religious 
character  or  affiliation,  and  to  establish 
clearly  the  proper  uses  to  which  funds 
may  be  put  and  the  conditions  for 
receipt  of  funding.  The  proposed 
regulations  seek  to  provide  maximum 
flexibility  to  the  States  and  local 
governments,  and  to  religious 
organizations  that  are  "program 
participants"  in  implementing  these 
provisions.  In  that  vein,  SAMHSA 
proposes  that  duly-designated  officials 
from  the  States  and  applicants  for 
SAMHSA  discretionary  funding  for 
applicable  programs  assure  that  they 
will  comply  with  these  provisions. 

Proposed  Regulations 

The  Department  is  proposing  to 
amend  the  regulations  to  add  42  CFR 
part  54  and  part  54a.  Part  54  addresses 
implementation  of  these  provisions  with 
regard  to  SAMHSA's  Substance  Abuse 
Prevention  and  Treatment  (SAPT)  Block 
Grant.  42  U.S.C.  300x  to  300X-66.  and  to 
SAMHSA's  Projects  for  Assistance  in 
Transition  from  Homelessness  (PATH) 
Formula  Grants,  42  U.S.C.  290cc-21  to 
290CC-35,  in  which  the  State  has  most 
of  the  responsibility  for  implementation. 
Part  54a  addresses  implementation  of 
these  provisions  with  regard  to 
SAMHSA's  discretionary  grant 
programs.  42  U.S.C.  290aa  et  seq.,  in 
which  implementation  responsibility  is 
shared  among  SAMHSA.  and  the  States 
and  local  governments  as  recipients  of 
those  grants.  Some  of  the  main 
provisions  of  the  proposed  rule  are  as 
follows,  along  v/iih  specific  questions 
regarding  the  alternative  service 
provision  on  which  SAMHSA  is  seeking 
input  during  the  regulatory  comment 
process. 

Equal  Treatment  for  Religious 
Organizations.  Under  SAMHSA's 
Cluritable  Choice  provisions, 
organizations  are  eligible  to  participate 
in  SAMHSA  programs  without  regard  to 
their  religious  character  or  affiliation, 
and  organizations  may  not  be  excluded 
from  the  competition  for  Federal  funds 
simply  because  they  are  religious. 
Specifically,  religious  orgcmizations  are 
eligible  to  compete  for  funding  on  the 
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same  basis,  and  under  the  same 
eligibility  requirements,  as  all  other 
nonprofit  organizations.  The  Federal 
government,  and  State  and  local 
governments  administering  Federal 
funds  under  SAMHSA  substance  abuse 
grant  programs,  are  prohibited  from 
discriminating  against  organizations  on 
the  basis  of  religion  or  their  religious 
character. 

Restriction  on  Religious  Activities  By 
Organizations  That  Receive  Funding 
Directly  From  SAMHSA.  The  proposed 
rule  describes  limitations  on  the  use  of 
substance  abuse  funds  provided  directly 
from  SAMHSA  or  the  relevant  State  or 
local  government  to  an  organization,  as 
opposed  to  those  fimds  that  an 
organization  receives  as  the  result  of  the 
genuine  and  independent  private  choice 
of  a  beneficiary.^ 

Specifically,  SAMHSA  funds  that  are 
provided  directly  to  a  participating 
organization  may  not  be  used  to  support 
inherendy  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  If  the  organization 
engages  in  such  activities,  the  activities 
must  be  offered  separately,  in  time  or 
location,  from  the  programs  or  services 
funded  with  direct  SAMHSA  assistance, 
and  participation  must  be  voluntary  for 
the  beneficiaries  of  the  SAMHSA- 
funded  programs  or  services.  This 
requirement  ensures  that  SAMHSA 
funds  provided  directly  to  religious 
organizations  are  not  used  to  support 
inherently  religious  activities.  Thus, 
SAMHSA  funds  provided  directly  to  a 
participating  organization,  including 
formula  grant  funds,  must  not  be  used 
by  a  substance  abuse  treatment  or 
prevention  program,  for  example,  to 
conduct  prayer  meetings,  studies  of 
sacred  texts,  or  any  other  activity  that  is 
inherently  religious. 

This  restriction  does  not  mean  a 
SAMHSA-funded  substance  abuse 
service  organization  cannot  engage  in 
inherently  religious  activities.  It  means 
simply  that  such  an  organization  cannot 
fund  these  activities  with  the  funds 
provided  directly  by  SAMHSA  or  the 
relevant  State  or  local  government. 
Thus,  faith-based  organizations  that 
receive  direct  SAMHSA  funds  must  take 


'  In  the  Charitable  Choice  context,  the  term 
"direct"  funding  is  used  to  describe  funds  that  are 
provided  "directly"  by  a  governmental  entity  or  an 
intennediate  organization  with  the  same  duties  as 
a  governmental  entity,  as  opposed  to  funds  that  an 
organization  receives  as  the  result  of  the  genuine 
and  independent  private  choice  of  a  beneficiary.  In 
other  contexts,  the  term  "direct"  funding  may  be 
used  to  refer  to  those  funds  that  an  organization 
receives  directly  from  the  Federal  government  (also 
known  as  "discretionary"  funding!,  as  opposed  to 
funding  that  it  receives  from  a  State  or  local 
government  (also  known  as  "indirect"  or  "block 
grant"  funding).  In  these  proposed  regulations,  the 
term  "direct"  has  the  former  meaning. 


steps  to  separate,  in  time  or  locati'm, 
their  inherently  religious  activitie   from 
the  government-funded  services  th^t 
they  offer. 

In  addition,  any  participation  by  a 
beneficiary  in  such  religious  activities 
must  be  volimtary.  An  invitation  to 
participate  in  an  organization's  religious 
activities  is  not  in  itself  inappropriate. 
However,  participating  religious 
organizations  must  be  careful  to 
reassure  program  beneficiaries  that  they 
will  receive  SAMHSA-funded  help  even 
if  they  do  not  participate  in  these 
activities,  and  that  their  decision  will 
have  no  bearing  on  the  services  they 
receive.  In  short,  any  participation  by 
recipients  of  SAMHSA-funded  services 
in  such  religious  activities  must  be 
voluntary  and  imderstood  to  be 
voluntary. 

These  restrictions  on  inherently 
religious  activities  do  not  apply  where 
SAMHSA  funds  are  provided  to 
religious  organizations  as  a  result  of  a 
genuine  and  independent  private  choice 
of  a  beneficiary.  A  religious  organization 
may  receive  SAMHSA  funds  as  the 
result  of  a  beneficiary's  genuine  and 
independent  private  choice  if,  for 
example,  the  State  has  established  a 
voucher,  coupon,  certificate,  or  similar 
fimding  mechanism  for  a  beneficiary  to 
redeem  using  SAMHSA  funds  under  a 
program  that  is  designed  by  a  State  to 
give  that  individual  a  choice  among 
providers.  Thus,  religious  organizations 
that  receive  SAMHSA  funds  to  provide 
services  as  a  result  of  a  beneficiary's 
genuine  and  independent  private  choice 
need  not  separate,  in  time  or  location, 
their  inherently  religious  activities  from 
the  SAMHSA-funded  services  they 
provide,  provided  they  otherwise  satisfy 
the  requirements  of  the  program. 

Religious  Character  and 
Independence  of  Religious 
Organizations.  "The  proposed  rule 
clarifies  that  a  religious  organization 
that  participates  in  SAMHSA  programs 
retains  its  independence  from  Federal, 
State,  and  local  governments.  It  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
SAMHSA  funds  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  their 
fecilities  to  provide  SAMHSA-funded 
substance  abuse  services,  without 
removing  religious  art,  icons,  scriptures, 
or  other  symbols.  In  addition,  a  religious 
organization  receiviug  funds  frvm 
SAMHSA  for  substance  abuse  services 
may  retain  religious  terms  in  its 
organization's  name,  may  select  its 


board  members  on  a  religious  basis,  and 
may  include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

Employment  Practices.  The  proposed 
rule  darifies  that  the  participation  of  a 
religious  organization  in,  or  its  receipt 
of  funds  from,  a  SAMHSA  substance 
abuse  services  progra^i  does  not  afiect 
that  organization's  exemption  provided 
under  42  U.S.C.  2000e-l  regarding 
employment  practices. 

"Title  Vn  of  the  Federal  Civil  Rights 
Act  of  1964  provides  that  a  religious 
organization  may,  vdthout  nmning  afo\d 
of  Title  vn,  hire  employees  who  share 
its  religious  beliefs.  This  provision 
protects  the  religious  libeirty  of 
commimities  of  faith.  It  helps  enable 
faith-based  groups  to  promote  common 
values,  a  sense  of  community  and  unity 
of  purpose,  and  shared  experiences 
throu^  service — all  of  which  can 
contribute  to  a  religious  organization's 
effectiveness.  The  SAMHSA  Charitable 
Choice  provisions  thus  reflect  the 
recognition  that  a  religious  organization 
may  determine  that,  in  order  to  define 
or  carry  out  its  mission,  it  is  important 
that  it  be  able  to  take  its  feith  into 
account  in  making  employment 
decisions. 

To  the  extent  that  42  U.S.C.  300x- 
57(a)(2)  or  42  U.S.C.  290cc-33(a)(2) 
imposes  religious  nondiscrimination 
requirements  on  the  employment 
practices  of  program  participants,  the 
proposed  rule  clarifies  that  such 
requirements  do  not  apply  to  program 
participants  that  demonstrate  that  these 
requirements  would  substantially 
biuden  thefr  exercise  of  religion.  In 
addition  to  being  a  reasonable 
construction  of  the  SAMHSA  Charitable 
Choice  provisions,  including  42  U.S.C. 
300X-57,  300X-65,  290cc-33,  290kk-l, 
and  290kk-2,  the  inapplicability  of 
section  300x-57(a)(2)  and  290cc- 
33(a)(2)  to  religious  organizations  that 
can  demonstrate  a  substantial  burden  on 
their  exercise  of  religion  arises  from  the 
Religious  Freedom  Restoration  Atft,  42 
U.S.C.  2000bb  et  seq.  Under  this  statute, 
the  government  may  not  impose  legal 
requirements  that  substantially  burden  a 
grantee's  exercise  of  religion  except  in 
defined  circumstances.  42  U.S.C. 
2000bb-l(a)-(b).  As  applied  here,  where 
a  religious  entity  establishes  that  its 
exercise  of  religion  would  be 
substantially  biu-dened  by  the  religious 
nondiscrimination  requirements  of 
sections  300x-57(a)(2)  or  290cc- 
33(a)(2),  the  Religious  Freedom 
Restoration  Act  supercedes  those 
statutory  requirements,  thtis  exempting 
the  religious  entity  therefrom. 

This  determination  is  based  on 
several  factors:  religious  entities  are 


77352  Federal  Register / Vol.  67.  No.  242 /Tuesday.  December  17,  2002 /Proposed  Rules 


provided  an  exemption,  under  42  U.S.C. 
2000e-l(a),  from  the  religious 
nondiscrimination  requirements  of  the 
Civil  Rights  Act  of  1964,  which  reflects 
Congress's  judgment  that  emplo)rment 
decisions  are  an  important  component 
of  religious  entities'  autonomy;  many 
federal  funding  programs  do  not  impose 
a  religious  nondiscrimination 
requirement  upon  the  employment 
practices  of  grantees;  42  U.S.C.  300x- 
57(a)(2)  and  290cc-33(a)(2)  do  not  apply 
to  the  discretionary  grant  programs 
administered  by  the  Secretary  under 
this  title;  and  secular  entities  that 
administer  federally  funded  social 
programs  generally  are  not  precluded 
from  considering  their  ideologies  in 
making  employment  decisions. 
Congress's  highly  selective  application 
of  religious  nondiscrimination 
requirements  in  the  employment 
context  belies  the  notion  that  there  is  a 
compelling  governmental  interest  in 
applying  such  requirements  to  entities 
that  make  decisions  to  hire  individuals 
of  a  particular  religion  in  order  to 
maintain  their  religious  identity, 
autonomy,  and/or  communal  religious 
exercise.  A  recipient  that  demonstrates 
a  substantial  burden  from  the 
application  of  the  religious 
nondiscrimination  requirements  of 
sections  300x-57(a)(2)  or  290cc-33(a)(2) 
is  therefore  entitled  to  employ 
individuals  of  a  particular  religion, 
notwithstanding  the  requirements  of 
those  provisions,  as  it  would  otherwise 
be  entitled  to  do  under  42  U.S.C.  2000e- 

1(a)-  ,     . 

A  religious  organization  that  is  a 

recipient  of  SAMHSA  funds  for  the 

provision  of  substance  abuse  services 

that  wishes  to  establish  a  substantial 

burden  frt)m  the  application  of  42  U.S.C. 

30OX-5  7(a)(2)  or  290cc-33(a)(2)  to  its 

organization,  for  the  purpose  of 

obtaining  an  exemption  under  42  U.S.C. 

2000bb,  et  seq..  must  certify  :  (1)  That 

it  sincerely  believes  that  employing 

individuals  of  a  particular  religion  is 

important  to  the  definition  and 

maintenance  of  its  religious  identity, 

autonomy,  and/or  communal  religious 

exercise:  (2)  that  it  makes  employment 

decisions  on  a  religious  basis  in 

analogous  programs;  (3)  that  the  grant 

would  materially  affect  its  ability  to 

provide  the  type  of  services  in  question; 

and  (4)  that  providing  the  services  in 

question  is  expressive  of  its  values  or 

mission.  The  organization  must 

maintain  dociunentation  to  support 

these  determinations  and  must  make 

such  documentation  available  to 

SAMHSA  upon  request. 

Finally,  the  proposed  rule  makes  clear 

that  nothing  in  this  section  shall  be 

construed  to  modify  or  affect  any  State 


law  or  regulation  that  relates  to 
discrimination  in  emplo)nnent. 

Nondiscrimination  Against 
Beneficiaries.  The  proposed  rule  also 
clarifies  provisions  of  SAMHSA's 
Charitable  Choice  provisions  that  apply 
to  the  individuals  who  receive 
SAMHSA-funded  services.  First,  the 
proposed  rule  makes  it  clear  that 
religious  organizations  participating  in  a 
SAMHSA-funded  substance  abuse 
program  are  prohibited  from 
discriminating  against  beneficiaries  or 
potential  beneficiaries  on  the  basis  of 
religion  or  religious  belief.  Accordingly, 
religious  organizations,  in  providing 
substance  abuse  services  funded  in 
whole  or  in  part  by  SAMHSA,  and  in 
their  outreach  activities  related  to  such 
services,  may  not  discriminate  against 
current  or  prospective  program 
beneficiaries  on  the  basis  of  religion,  a 
religious  belief,  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to 
participate  actively  in  a  religious 
practice. 

Notice,  Referral,  and  Pmvision  of 
Alternative  Services.  SAMHSA  invites 
specific  comment  on  sections  54.8  and 
54a.8  of  the  following  regulations, 
regarding  a  program  beneficiary's  right 
to  alternative  services.  In  general, 
SAMHSA  believes  that  securing 
alternative  services  for  an  individual  at 
the  local  level  may  ultimately  not  be  a 
function  best  performed  by  a  Federal 
agency,  but  is  rather  best  met  by  those 
who  know  the  community  best  and  are 
most  informed  about  the  availability  of 
services.  Because  SAMHSA  seeks  to 
maximize  State  and  provider  flexibility 
in  implementing  these  provisions,  and 
because  SAMHSA  wants  to  ensure  that 
the  regulations  rely  on  existing  State 
and  local  practices  for  implementation, 
SAMHSA  is  seeking  comment  on  the 
following  general  questions: 

•  How  can  State  and  local  flexibility 
be  maximized  in  implementing  these 
provisions? 

•  How  acciuate  are  the  paperwork 
burden  estimates  and  how  can  the 
paperwork  burden  related  to 
implementing  these  provisions  be 
minimized? 

•  How  should  SAMHSA  track  the 
effectiveness  of  the  implementation  of 
these  Charitable  Choice  provisions? 
What  methods  should  States  and 
program  participants  use  and  report  to 
ensure  implementation  of  the  Charitable 
Choice  provisions? 

General  Requirements.  The  proposed 
rule  clarifies  SAMHSA's  Charitable 
Choice  provisions  stipulating  that 
individuals  who  are  receiving  or  may 
receive  substance  abuse  services  from  a 
program  participant  funded  in  whole  or 
in  part  by  SAMHSA  may  object  to  the 


religious  character  of  that  participant,  in 
which  case  they  are  entitled  to  receive 
services  from  an  alternative  provider. 
They  have  a  right  to  receive  a  referral  to 
an  alternative  provider  within  a 
reasonable  period  of  time.  That 
alternative  provider  must  be  reasonably 
accessible  and  have  the  capacity  to 
provide  comparable  services  to  the 
individual.  According  to  the  SAMHSA 
Charitable  Choice  provisions,  such 
services  shall  have  a  value  that  is  not 
less  than  the  value  of  the  services  that 
the  individual  would  have  received 
from  the  program  participant  to  which 
the  individual  had  such  objection.  The 
alternative  provider  need  not  be  a 
secular  organization.  It  must  simply  be 
a  provider  to  which  the  program 
beneficiary  has  no  religious  objection. 

To  implement  this  right,  the  proposed 
rule  imposes  obligations  on  both 
SAMHSA-funded  religious 
organizations  and  the  governmental 
entity  administering  the  program  with 
respect  to  notice,  referral,  and  provision 
of  services  from  alternative  providers. 
SAMHSA  recognizes  that  a  range  of 
methods  of  fulfilling  these 
responsibilities  is  possible,  and 
therefore  does  not  seek  to  prescribe  a 
single,  inflexible  referral  system  that 
States  must  adopt.  Rather,  SAMHSA 
encourages  State  agencies,  working  in 
concert  with  local  governments, 
religious  providers,  and  other  program 
providers,  to  develop  systems  to  comply 
with  the  requirements,  monitor 
compliance,  identify  compliance 
problems,  and  take  necessary  corrective 
actions.  It  is  important  that  State  and 
local  agencies  and  religious 
organizations  work  cooperatively  to 
develop  systems  to  comply  with  these 
provisions,  monitor  compliance, 
identify  compliance  problems  and  take 
necessary  corrective  actions. 

Notice.  The  SAMHSA  Charitable 
Choice  provisions  require  SAMHSA-  • 
funded  religious  organizations 
providing  substance  abuse  services, 
public  agencies  that  refer  individuals  to 
such  SAMHSA-funded  programs,  and 
the  appropriate  Federal,  State,  or  local 
governments  that  administer  these 
SAMHSA-funded  programs  to  ensure 
that  notice  is  provided  to  beneficiaries 
and  prospective  beneficiaries  regarding 
alternative  services.  The  notice  must 
articulate  clearly  the  program 
beneficiary's  ri^t  to  a  referral  and  to 
services  that  reasonably  meet  the 
timeliness,  capacity,  accessibility,  and 
equivalency  requirements  discussed 
above.  A  model  notice,  which  States 
and  religious  organizations  are  bee  to 
use.  is  provided  at  the  end  of  this 
proposed  rule. 
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Referral  to  Alternative  Provider.  If  an 
individual  objects  to  the  religious 
character  of  the  substance  abuse 
treatment  or  prevention  program  bom 
which  they  are  receiving  services,  the 
religious  organization  must  refer  the 
individual,  within  a  reasonable  period 
of  time,  to  another  provider  of  substance 
abuse  services.  SAMHSA  invites 
specific  comment  on  what  constitutes  a 
"reasonable  period  of  time"  under 
various  circumstances.  Should  States  be 
given  the  flexibility  to  determine  this, 
given  that  there  are  established  referral 
and  substance  abuse  services  systems  in 
each  State?  Alternatively,  should 
SAMHSA  provide  a  clearer  idea  of  what 
is  a  reasonable  period  of  time  (for 
example,  "within  48  hours,"  "within 
one  week,"  etc.)? 

In  making  a  referral,  the  religious 
organization  must  consider  any  list  that 
the  State  or  local  government  makes 
available  of  other  entities  in  a 
reasonably  accessible  geographic  area 
that  provide  substance  abuse  services. 
For  example,  a  religious  organization 
could  check  SAMHSA's  treatment 
facility  locator  at  http:// 
findtreatment.samhsa.gov  to  identify 
providers  in  the  siurounding  area  and 
consult  with  the  relevant  governmental 
officials  about  referrals  to  programs  that 
are  reasonably  accessible  and  of  equal 
value.  The  locator  includes  residentied 
treatment  programs,  outpatient 
treatment  programs,  and  hospital 
inpatient  programs  for  drug  addiction 
and  alcoholism.  All  information  in  the 
locator  is  updated  each  year,  based  on 
facility  responses  to  SAMHSA's 
National  Survey  of  Substance  Abiise 
Services.  Further  updates  are  made 
monthly  as  new  information  is  provided 
by  facilities. 

SAMHSA-funded  religious 
organizations  must  take  reasonable  steps 
to  ensure  that  the  individual  makes 
contact  with  the  alternative  provider  to 
which  the  individual  is  referred,  and 
they  must  notify  "the  appropriate 
Federal,  State,  or  local  government"  of 
the  referral.  In  the  case  of  the  SAPT  and 
PATH  programs,  the  appropriate 
government  is  the  State.  In  the  case  of 
SAMHSA's  substance  abuse  prevention 
and  treatment  discretionary  grant 
funding,  it  is  either  SAMHSA  or  the 
recipient  State  or  local  government. 

For  SAPT  or  PATH  programs,  if  the 
religious  organization  cannot  locate  an 
appropriate  alternative  provider  for  a 
referral,  it  should  contact  the  State 
agency  that  administers  the  program. 
The  State  agency  can  then  take  steps  to 
identify  an  appropriate  alternative.  In 
the  event  that  the  State  agency  is  unable 
to  locate  an  alternative  provider,  the 
State  can  contact  SAPT  block  grant  or 


PATH  grant  officials  in  SAMHSA  for 
assistance.  For  SAMHSA  discretionary 
grants  made  directly  to  religious 
organizations,  the  religious  organization 
can  work  with  SAMHSA  to  identify  an 
appropriate  referral.  For  SAMHSA 
discretionary  grants  to  States  and 
localities,  the  religious  organization  can 
work  with  the  recipient  gavemment  to 
identify  an  appropriate  referral,  using 
the  referral  system  utilized  by  the  State 
or  locality  as  required  by  the  rule. 

The  religious  organization  (program 
participant)  shall  take  reasonable  steps 
to  ensure  that  the  individual  makes 
contact  with  the  alternative  provider  to 
which  the  individual  is  referred.  All 
referrals  are  to  be  made  in  a  manner 
consistent  with  all  applicable 
confidentiality  laws,  including,  but  not 
limited  to,  42  CFR  part  2.  Upon  referring 
a  program  beneficiary  to  an  alternative 
provider,  the  program  participant  shall 
notify  the  appropriate  Federal,  State,  or 
local  government  agency  that 
administers  the  program  of  such 
referral.  It  is  the  States'  responsibility  to 
determine  the  natiu^  and  timing  of  such 
notification  imder  the  SAPT  block  grant 
and  the  PATH  program.  SAMHSA 
invites  specific  comment  on  how 
referring  organizations  can  ensiue  that 
individuals  make  contact  with 
alternative  providers,  and  whether  and 
how  they  should  document  the  steps 
they  have  taken,  in  a  manner  that  is 
consistent  with  all  applicable 
confidentiality  laws.  For  example, 
shoidd  the  provider  be  required  to 
record  and  call  the  alternative  provider 
to  notify  them  of  the  referral;  to  provide 
the  name  and  address  of  the  alternative 
provider  to  the  program  beneficiary;  and 
to  make  a  second  follow-up  call  to  the 
alternative  provider?  What  burdens 
would  such  requirements  place  on 
providers? 

Provision  of  Alternative  iServices. 
Under  SAMHSA's  Charitable  Choice 
provisions,  the  responsibility  for 
providing  the  alternative  services  rests 
with  the  "the  appropriate  Federal,  State, 
or  local  government"  that  administers 
the  program  or  is  a  program  participant. 
Alternative  service  providers  identified 
by  the  Federal.  State,  or  local 
government  must  be  reasonably 
accessible  and  have  the  capacity  to 
provide  comparable  substance  abuse 
services.  The  services  provided  by  the 
alternative  provider  must  have  a  value 
that  is  not  less  than  the  value  of  the 
services  that  the  individual  would  have 
received  from  the  referring  organization. 

The  SAMHSA  Charitable  Choice 
provisions  require  States  to  provide  and 
fund  alternative  services  for  SAPT- 
funded  and  PATH  program  beneficiaries 
who  have  objected  to  the  religious 


character  of  a  program  participant. 
States  may  use  SAPT  block  grant  and 
PATH  grant  funding  to  provide  and 
fund  such  services  from  a  provider  to 
which  the  program  beneficiaries  do  not 
have  a  religious  objection,  in  a  manner 
consistent  with  State  law  and  policy. 

With  respect  to  SAMHSA 
discretionary  grant  funding,  when 
SAMHSA  provides  funding  direcUy  to 
another  unit  of  government,  such  as  a 
State  or  local  government,  that  unit  of 
government  is  responsible  for  providing 
the  alternative  services.  When  SAMHSA 
provides  discretionary  grant  funding 
directly  to  nongovernmental 
organizations,  SAMHSA  is  the 
responsible  unit  of  government 

SAMHSA  invites  conunent  on  the 
following  questions  related  to  the 
implementation  of  this  provision: 

•  How  can  an  alternative  services 
system  best  be  implemented  in  a  system 
characterized  by  treatment  gaps, 
shortages  and  waiting  lists  (i.e.,  how  can 
program  beneficiaries  best  be  assured  of 
alternative  services?) 

•  Similarly,  what  constitutes 
"reasonably  accessible  services,"  given 
the  differences  in  available  services  in 
various  regions  of  the  coimtry? 

•  What  is  the  best  understanding  of 
the  phrase  "services  that  *  *  *  have  a 
value  that  is  not  less  than  the  value  of 
[services  that  would  otherwise  be 
provided)"? 

•  Under  discretionary  programs,  what 
are  the  options  for  securing  and 
financing  alternative  services?  Would 
placing  the  responsibility  on  the  grantee 
for  seciu'ing  alternative  services  as  a 
condition  of  the  grant  award  (including 
financing  of  such  services,  as  necessary) 
be  consistent  with  the  statutory 
requirement  that  the  appropriate 
Federal,  State,  or  local  governments 
"provide"  alternative  services?  Or  does 
the  statute  require  these  governmental 
entities  to  seciue  and  finance  alternative 
services?  What  sort  of  financial 
problems  would  be  imposed  by  placing 
such  responsibilities  on  g^tees? 

Fiscal  Accountability.  The  proposed 
rule  outiines  the  financial  responsibility 
incurred  through  the  receipt  of 
SAMHSA  funds.  Religious  organizational 
that  receive  SAMHSA  funds  for 
substance  abuse  services  are  subject  to 
the  same  regulations  as  other 
nongovernmental  organizations  to 
account,  in  accordance  with  generally 
accepted  auditing  and  accoiuiting 
principles,  for  the  use  of  such  funds,  In. 
addition.  religious  organizations  are 
required  to  keep  any  Federal  funds  that 
they  receive  for  substance  abuse 
services  segregated  in  a  separate  account 
from  non-Federal  funds.  Only  the 
segregated  Federal  funds  are  subject  to 
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audit  by  the  government  under  the 
SAMHSA  program. 

Effect  on  State  and  Local  Funds.  The 
proposed  rule,  consistent  with  42  U.S.C. 
300x-65(d),  provides  that  if  a  State  or 
local  government  contributes  its  own 
funds  to  supplement  SAMHSA-funded 
substance  abuse  activities,  the  State  or 
local  government  has  the  option  to 
separate  out  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  commingled,  the  SAMHSA 
Charitable  Choice  provisions  apply  to 
all  of  the  commingled  funds. 
Treatment  of  intermediate 
organizations.  The  proposed  rule 
provides  that,  if  a  nongovernmental 
organization  (referred  to  here  as  an 
"intermediate  organization"),  acting 
under  a  contract  or  other  agreement 
with  the  Federal  Government  or  a  State 
or  local  government,  is  given  the 
authority  under  the  contract  or 
agreement  to  select  other 
nongovernmental  organizations  to 
provide  services  under  any  substance 
abuse  program,  the  intermediate 
organization  has  the  same  duties  under 
the  SAMHSA  Charitable  Choice 
provisions  and  the  implementing 
regulations  as  the  government  and  must 
ensiue  that  there  is  compliance  with  the 
SAMHSA  Charitable  Choice  provisions. 
The  intermediate  organization  retains 
all  other  rights  of  a  nongovernmental 
organization  under  SAMHSA's 
Charitable  Choice  ptovisions. 

Educational  Requirements  for 
Personnel  in  Drug  Treatment  Programs. 
The  proposed  rule  reiterates  the 
requirement  of  42  U.S.C.  290kk-3. 
which  provides  that,  in  determining 
whether  personnel  of  a  program 
participant  that  has  a  record  of 
successful  drug  treatment  for  the 
preceding  three  years  have  satisfied 
State  or  local  requirements  for 
education  and  training,  a  State  or  local 
government  shall  not  discriminate 
against  education  and  training  provided 
to  such  personnel  by  a  religious 
organization,  so  long  as  such  education 
and  training  is  comparable  to  the 
coursework  or  training  provided  by 
nonreligious  organizations  or  is 
■comparable  to  education  and  training 
that  the  State  or  local  government 
would  otherwise  credit  for  purposes  of 
determining  whether  the  relevant 
requirements  have  been  satisfied. 

Assurances  and  State  Oversight  of  the 
Charitable  Choice  Requirements.  In 
order  to  ensure  that  States  receiving 
grant  funding  under  the  SAPT  block 
grant  and  PATH  formula  grant  programs 
abide  by  the  Charitable  Choice 
provisions  and  provide  oversight  of 
religious  organizations  that  provide 
substance  abuse  services  under  such 


programs,  the  proposed  rule  requires 
States,  as  part  of  their  applications  for 
funding  under  each  program,  to  certify 
that  they  will  comply  with  all  of  the 
requirements  of  the  SAMHSA 
Charitable  Choice  provisions  and  to 
submit  to  the  Secretary  a  summary  each 
year  of  the  steps  it  has  taken  to 
implement  this  regulation.  The 
Department  is  proposing  changes  to 
existing  regulations  for  the  SAPT  block 
grant  to  require  such  assurance  and 
summary.  Similar  assurances,  to  be 
signed  by  applicants  for  SAMHSA 
PATH  funds  and  discretionary 
substance  abuse  treatment  and 
prevention  grants,  will  be  added  to  the 
assurances  listed  in  PHS  Form  5161, 
Public  Health  Service  Gmnt  Application 
for  State  and  Local  Government 
Applicants  and  Non-governmental 
Applicants  for  Health  Services  Projects. 

Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessary,  to  select 
regulatory  approaches  that  provide  the 
greatest  net  l)enefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects). 
We  have  determined  that  the  rule  is  a 
"significant  regulatory  action"  under 
section  3(fl  of  the  Executive  Order,  and 
it  has  therefore  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  requires  that 
regulatory  actions  be  analyzed  to 
determine  whether  they  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  this  is  not  a  "major" 
rule  under  the  Regulatory  Flexibility 
Act  of  1980.  and  that  it  will  not  have  an 
effect  on  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  developing  any  rule  that 
may  result  in  an  expenditvue  by  State, 
local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
We  have  determined  that  this  rule  will 
not  result  in  an  aggregate  expenditure 
by  State,  local  or  tribal  governments  of 
$100  million  or  more  in  any  given  year. 


Executive  Order  13132:  Federalism 
Implications 

Executive  Order  13132,  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  government    . 
officials  in  the  development  of 
regulatory  policies  with  federalism 
implications.  Consistent  with  Executive 
Order  13132.  we  specifically  solicit 
comment  firom  State  and  local 
government  officials  on  this  proposed 
rule. 

Paperwoiic  Reductton  Act  of  1995 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3507(d)).  The  title, 
description  and  respondent  description 
of  the  information  collections  are  shown 
in  the  following  paragraphs  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Regulations  to  Implement 
SAMHSA's  Charitable  Choice  Statutory 
Provisions — 42  CFR  Parts  54  and  54a. 

Description:  Section  1955  of  the 
Public  Health  Service  Act  (42  U.S.C. 
300X-65),  as  amended  by  the  Children's 
Health  Act  of  2000  (Pub.  L.  106-310) 
and  sections  581-584  of  the  Public 
Health  Service  Act  (42  U.S.C.  290kk  et 
seq.,  as  added  by  the  Consolidated 
Appropriations  Act  (Pub.  L.  106-554)). 
set  forth  various  provisions  which  aim 
to  ensure  that  religious  organizations  are 
able  to  compete  on  an  equal  footing  for 
Federal  funds  to  provide  substance 
abuse  services.  These  provisions  allow 
religious  organizations  to  offer 
substance  abuse  services  to  individuals 
without  impairing  the  religious 
character  of  the  organizations  or  the 
religious  freedom  of  the  individuals 
who  receive  the  services.  The  provisions 
apply  to  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant 
(SAPT  BG).  to  the  Projects  for 
Assistance  in  Transition  from 
Homelessness  (PATH)  formula  grant 
program,  and  to  certain  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA) 
discretionary  grant  programs  (programs 
that  pay  for  substance  abuse  treatment 
and  prevention  services,  not  for  certain 
infrastructure  and  technical  assistance 
activities).  Every  effort  has  been  made  to 
assure  that  the  reporting,  recordkeeping 
and  disclosure  requirements  of  the 
proposed  regulations  allow  maximum 
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flexibility  in  implementation  and 
impose  minimum  biu'den. 

Description  of  Respondents:  Not-fot- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Response  burden  estimate:  This 
proposed  rule  includes  requirements  for 
disclosiu«  by  program  participants  to 
program  beneficiaries  of  their  rights  to 
receipt  of  services  from  an  alternative 


service  provider,  for  notification  by 
program  participants  to  the  applicable 
level  of  government  of  referrals  made  to 
alternative  service  providers,  and 
requirements  for  reporting  of  activities 
to  comply  with  these  regulations.  The 
rule  also  requires  that  a  program 
participant  under  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant 
(SAPT  BG)  and  the  Projects  for 

Annual  Burden  Estimates 


Assistance  in  Transition  from 
Homelessness  (PATH)  programs  that 
believes  it  would  be  substantially 
burdened  by  application  of  the 
requirements  of  42  U.S.C.  300x-57(a)(2) 
or  42  U.S.C.  290cc-33(a)(2)  must  sign  a 
certification  to  that  effect  and  must 
maintain  documentation  to  support  the 
certification. 


42  CFR  citation  and  purpose 


Numt)erof 
responses 


Responses 

per 
respondent 


Hours  per  re- 
sponse 


Total  hours 


Part  54--StatM  Receiving  SAPT  Biocit  Grants  and/tor  Projacts  for  Assistanca  in  Transition  from  Homelasinasi  Grants 

Reporting 


54.8(c)(4)  Program  40  4  0.33  53  participant  notification  to  responsible  unit 
of  government  regarding  referrals  to  alternative  service  providers 

54.8(e)  Annual  report  56  1  2.00  112  t)y  PATH  grantees  on  activities  under- 
taken to  comply  with  42  CFR  Part  54 

Disctosura 


40 
56 


0.33 
2.00 


53 
112 


54.8(b)  Program  participant  notice  to  program  beneficiaries  of  rights  to  re- 
ferral to  an  alternative  service  provider. 

SAPTBG  

PATH 


1.000 
100 


275 
170 


.05 
.05 


13.750 
850 


Racorditeeping 

54.6(b)  Documentation  must  be  maintained  to  denKXistrate  significant  txir- 
den  for  program  participants  under  42  U.S.C.  300x-57  or  42  U.S.C. 

290cc-33(aM2)                                  

50 

1 

1.W 

50 

Part  54 — Subtotal  

1.156 

14.815 

Part  54a— Stales,  iocal  governments  and  religious  organizations  receiving  funding  under  Title  V  of  the  PHS  Act  for  sulwtance  abuse 
prevention  and  treatment  services 

Reportirtg 


54a.8(c)(1)(iv)  Program  participant  notification  to  State  or  local  government 

of  a  referral  to  an  aKemative  provider  

54a(8)(d)  Program  participant  notification  to  SAMHSA  of  referrals 


25 
20 


.063 
.25 


8 
10 


Disclosure 

54a.8(b)  Program  partictpant  notice  to  program  beneficianes  of  rights  to  re- 
fnrral  to  an  altpmativft  sftrvicff  nrovidw 

100 

275 

.05 

1.375 

Part  54a — Sut>total    

100 

1.393 

Total                                                                                 

1.256 

16.206 

In  addition,  the  regulations  for  the 
Substance  Abuse  Prevention 
andTreatment  Block  Grant  (45  CFR  part 
96]  will  be  amended  to  include  at  45 


CFR  92.122(f)(5)  a  requirement  tp  54.  This  reporting  burden  is  estimated 

include  as  part  of  the  annual  report  a  as  follows: 

description  of  the  activities  the  State  has 
undertaken  to  comply  with  42CFR  part 


45  CFR  citation  and 
purpose 

Number  of 
respondents 

Responses 

per 
respondent 

Hours  per 
response 

Total  hours 

96.122(f)(5)  Annual  report  of  activities  the  State  undertook  to  comply  with 
42  CFR  Part  54 ;, 

60 

1 

2 

120 

As  required  by  section  3507(d)  of  the 
PRA  the  Secretary  has  submitted  a  copy 


of  this  proposed  nde  to  OMB  for  its 
review.  Comments  on  the  information 


collection  requirements  are  specifically 
solicited  in  order  to:  (1)  Evaluate 
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whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  DHHS's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  evaluate  the 
accuracy  of  DHHS's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
DHHS  on  the  proposed  regulations. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  (address  above). 

Executive  Order  13175:  Consultatioii 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  6,  2000)  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  Although  it  is  not  clear 
that  the  proposed  rule  will  have  tribal 
implications,  we  specifically  solicit 
comment  on  this  proposed  rule  from 
tribal  officials. 

Dated:  December  12.  2002. 
Tommy  G.  Thompson. 
Secretary  of  Health  and  Human  Services. 

List  of  Subiects 

42  CFR  Parts  54  and  54a 

Grant  programs — social  programs. 
Public  assistance  programs,  Substance 
abuse  treatment. 

45  CFR  Part  96 
Grant  programs — social  programs 
The  Department  of  Health  and  Human 

Services  proposes  to  amend  42  CPU 

chapter  I  and  45  CFR  subtitle  A  as 

follows: 
1.  Add  a  new  part  54  to  title  42  of  the 

Code  of  Federal  Regulations  to  read  as 

follows: 


42  CFR— CHAPTER  I 


PART  54— CHARITABLE  CHOICE 
REGULATIONS  APPUCABLE  TO 
STATES  RECEIVING  SUBSTANCE 
ABUSE  PREVENTION  AND 
TREATMENT  BLOCK  GRANTS  ANIV 
OR  PROJECTS  FOR  ASSISTANCE  IN 
TRANSITION  FROM  HOMELESSNESS 
GRANTS 

Sec. 

54.1  Scope. 

54.2  Definitions. 

34.3  Nondiscrimination  against  religious 
organizations. 

54.4  Religious  activities. 

54.5  Religious  character  and  independence. 

54.6  Employment  practices. 

54.7  Nondiscrimination  requirement. 

54.8  Right  to  services  from  an  alternative 
provider. 

54.9  Assurances  and  State  oversight  of  the 
Charitable  Choice  requirements. 

54.10  Fiscal  accountability. 

54.11  Effect  on  State  and  local  funds. 

54.12  Treatment  of  intermediate 
organizations. 

54.13  Educational  requirements  for 
personnel  in  drug  treatment  programs. 

Authority:  42  U.S.C.  300x-65  et  seq..  42 
U.S.C.  290kk  et  seq.,  42  U.S.C.  300x-21.  et 
seq.,  42  U.S.C.  290cc-21,  et  seq.,  and  42 
U.S.C.  2000bb,  et  seq. 

§54.1     Scop*. 

These  provisions  apply  only  to 
awards  that  pay  for  substance  abuse 
prevention  and  treatment  services  imder 
42  U.S.C.  30OX-21  et  seq.,  and  42  U.S.C. 
290CC-21  to  290CC-35.  This  part  does 
not  apply  to  awards  under  any  such 
authorities  for  activities  that  do  not 
involve  the  direct  provision  of 
substance  abuse  services,  such  as  for 
infrastructure  activities  authorized 
under  section  1971  of  the  PHS  Act.  42 
U.S.C.  300y,  and  for  technical  assistance 
activities.  This  part  implements  the 
SAMHSA  Charitable  Choice  provisions, 
42  U.S.C.  300X-65  and  42  U.S.C.  290kk, 
et  seq. 

S54^    Definitions. 

(a)  Applicable  program  means  the 
programs  authorized  under: 

(1)  The  Substance  Abuse  Prevention 
and  Treatment  (SAPT)  Block  Grant,  42 
U.S.C.  300x  to  300X-66,  and 

(2)  The  Projects  for  Assistance  in 
Transition  from  Homelessness  (PATH) 
Formula  Grants,  42  U.S.C.  290cc-21  to 
290CC-35  insofar  as  they  fund  substance 
abuse  prevention  and/or  treatment 
services. 

(b)  Religious  organization  means  a 
nonprofit  religious  organization. 

(c)  Program  beneficiary  means  an 
individual  who  receives  substance 
abuse  services  under  a  program  funded 
in  whole  or  in  part  by  applicable 
programs. 


(d)  Progmm  participant  means  a 
public  or  private  entity  that  has  received 
financial  assistance,  under  an  applicable 
program. 

(e)  SAMHSA  means  the  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(f)  SAMHSA  Charitable  Choice 
provisions  means  the  provisions  of  42 
U.S.C.  300X-65  and  42  U.S.C.  290kk.      . 

(g)  Direct  funding  or  Funds  provided 
directly  means  funding  that  is  provided 
to  an  organization  directly  by  a 
governmental  entity  or  intermediate 
organization  that  has  the  same  duties  as 
a  governmental  entity,  as  opposed  to 
funding  that  an  organization  receives  as 
the  result  of  the  genuine  and 
independent  private  choice  of  a 
beneficiary  tlu-ough  a  voucher, 
certificate,  coupon,  or  other  similar 
mechanism. 


§  54.3    Nondiscrimination  against  reiigious 
organizations. 

(a)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  applicable 
programs,  as  long  as  their  services  are 
provided  consistent  with  the 
Establishment  Clause  and  the  Free 
Exercise  Clause  of  the  First  Amendment 
to  the  United  States  Constitution. 
Except  as  provided  herein  or  in  the 
SAMHSA  Charitable  Choice  provisions, 
nothing  in  these  regulations  shall 
restrict  the  ability  of  the  Federal 
govenunent,  or  a  State  or  local 
government,  from  applying  to  religious 
organizations  the  same  eligibility 
conditions  in  applicable  programs  as  are 
applied  to  any  other  nonprofit  private 
organization. 

(b)  Neither  the  Federal  government 
nor  a  State  or  local  government 
receiving  funds  under  these  programs 
shall  discriminate  against  an 
organization  that  is,  or  applies  to  be,  a 
program  participant  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

.  §54.4    Religious  activities. 

No  funds  provided  directly  from 
SAMHSA  or  the  relevant  State  or  local 
govenunent  to  organizations 
participating  in  applicable  programs 
may  be  expended  for  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
If  an  organization  conducts  such 
activities,  it  must  offer  them  separately, 
in  time  or  location,  bom  the  programs 
or  services  for  which  it  receives  funds 
directly  from  SAMHSA  or  the  relevant 
State  or  local  government  under  any 
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applicable  program,  and  participation 
must  be  voluntary  for  the  program 
beneficiaries. 

§  54.5    Religious  character  and 
independence. 

A  religious  organization  that 
participates  in  an  applicable  program 
will  retain  its  independence  from 
Federal,  State,  and  local  governments 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice  and  expression  of  its  religious 
beliefs.  The  organization  may  not 
expend  funds  that  it  receives  directly 
from  SAMHSA  or  the  relevant  State  or 
local  government,  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  space 
in  their  facilities  to  provide  services 
supported  by  applicable  programs, 
without  removing  religious  art.  icons, 
scriptures,  or  other  symbols.  In 
addition,  a  SAMHSA-funded  religious 
organization  retains  the  authority  over 
its  internal  governance,  and  it  may 
retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

§54.6    Employment  practices. 

(a)  The  participation  of  a  religious 

'  organization  in.  or  its  receipt  of  funds 
bom,  an  applicable  program  does  not 
affect  that  organization's  exemption 
provided  under  42  U.S.C.  2000e-l 
regarding  emplojmient  practices. 

(b)  To  the  extent  that  42  U.S.C.  300x- 
57(a)(2)  or  42  U.S.C.  290cc-33(&)(2) 
precludes  a  program  participant  from 
employing  individuals  of  a  particular 
religion  to  perform  work  coimected  with 
the  canying  on  its  activities,  those 
provisions  do  not  apply  if  such  program 
participant  is  a  religious  corporation, 
association,  educational  institution,  or 
society  and  can  demonstrate  that  its 
religious  exercise  would  be 
substantially  burdened  by  application  of 
these  religious  nondiscrimination 
requirements  to  its  employment 
practices  in  the  program  or  activity  at 
issue. 

(1)  In  order  to  make  this 
demonstration,  the  program  participant 
must  certify: 

(i)  That  it  sincerely  believes  that 
employing  individuals  of  a  particular 
religion  is  important  to  the  definition 
and  maintenance  of  its  religious 
identity,  autonomy,  and/or  communal 
religious  exercise; 


(ii)  That  it  makes  employment 
decisions  on  a  religious  basis  in 
analogous  programs; 

(iii)  That  the  grant  would  materially 
affect  its  ability  to  provide  the  type  of 
services  in  question;  and 

(iv)  That  providing  the  services  in 
question  is  expressive  of  its  values  or 
mission. 

(2)  The  organization  must  maintain 
documentation  to  support  the 
determinations  in  paragraph  (b)(1)  of 
this  section  and  must  make  such 
documentation  available  to  SAMHSA 
upon  request. 

(c)  Nothing  in  this  section  shall  be 
construed  to  modify  or  affect  any  State 
law  or  regulation  that  relates  to 
discrimination  in  employment. 

(d)  The  phrases  "with  respect  to  the 
employment."  "individuals  of  a 
particular  religion."  and  "religious 
corporation,  association,  educatioiud 
institution,  or  society"  shall  have  the 
same  meaning  as  those  terms  have 
under  section  702  of  the  Civil  Rights  Act 
of  1964,  42  U.S.C.  2000e-l(a). 

§54.7    Nondiscrimination  requirement. 

A  religious  organization  that  is  a 
program  participant  shall  not,  in 
providing  program  services  or  engaging 
in  outreach  activities  under  applicable 
programs,  discriminate  against  a 
program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to 
hold  a  religious  belief,  or  a  refusal  to 
actively  participate  in  a  religious 
practice. 

§  54.8    Right  to  services  from  an  altamative 


(a)  General  requirem '  nts.  If  an 
otherwise  eligible  prof,iam  beneficiary 
or  prospective  progr?  u  beneficiary 
objects  to  the  religious  character  of  a 
program  participant,  within  a 
reasonable  period  of  time  after  the  date 
of  such  objection,  such  program 
beneficiary  shall  have  rights  to  notice, 
referral,  and  alternative  services,  as 
outlined  in  paragraphs  (b)  through  (d)  of 
this  section. 

(b)  Notice.  Program  participants  that 
refer  an  individual  to  alternative  service 
providers,  and  the  State  government 
that  administers  the  applicable 
programs,  shall  ensiue  that  notice  of  the 
individual's  right  to  services  from  an 
alternative  provider  is  provided  to 
program  beneficiaries  or  prospective 
beneficiaries.  The  notice  must  clearly 
articulate  the  program  beneficiary's 
right  to  a  referral  and  to  services  that 
reasonably  meet  the  requirements  of 
timeliness,  capacity,  accessibility,  and 
equivalency  as  discussed  in  this  section. 

(c)  Referral  to  an  alternative  provider. 
If  a  program  beneficiary  or  prospective 


program  beneficiary  objects  to  the 
religious  character  of  a  program 
participant  that  is  a  religious 
organization,  that  participating  religious 
organization  shall,  within  a  reasonable 
time  after  the  date  of  such  objection, 
refer  such  individual  to  an  alternative 
provider.  The  State  shall  have  a  system 
in  place  to  ensure  that  referrals  are 
made  to  an  alternative  provider.  That 
system  shall  ensure  that  the  following 
occiu-s: 

(1)  The  religious  organization  that  is 
a  program  participant  shall,  within  a 
reasonable  time  after  the  date  of  such 
objection,  refer  the  beneficiary  to  an 
alternative  provider. 

(2)  In  making  such  referral,  the 
program  participant  shall  consider  any 
list  that  the  State  or  local  government 
makes  available  to  entities  in  the 
geographic  area  that  provide  program 
services,  which  may  include  utilizing 
any  treatment  locator  system  developed 
by  SAMHSA; 

(3)  All  referrals  shall  be  made  in  a 
manner  consistent  with  all  applicable 
confidentiality  laws,  including,  but  not 
limited  to,  42  CFR  part  2 
("Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records"); 

(4)  Upon  referring  a  program 
beneficiary  to  an  alternative  provider, 
the  program  participant  shall  notify  the 
State  of  such  referral;  and 

(5)  The  program  participant  shall 
ensure  that  the  program  beneficiary 
makes  contact  with  the  alternative 
provider  to  which  he  or  she  is  referred. 

(d)  Provision  and  Funding  of 
Alternative  Services.  The  State,  in 
administering  the  SAPT  block  grant  and 
PATH  programs,  shall  provide  to  an 
otherwise  eligible  program  beneficiary 
or  prospective  program  beneficiary  who 
objects  to  the  religious  character  of  a 
program  participant  and  fund  services 
from  an  alternative  provider  that  is 
reasonably  accessible  and  has  the 
capacity  to  provide  comparable  services 
to  the  individual.  Such  services  shall 
have  a  value  that  is  not  less  than  the 
value  of  the  services  that  the  individual 
would  have  received  from  the  program 
participant  to  which  the  individual  had 
such  objection.  The  alternative  provider 
need  not  be  a  secular  organization.  It 
must  simply  be  a  provider  to  which  the 
program  beneficiary  has  no  religious 
objection. 

(e)  PATH  Annual  Report.  As  part  of 
the  annual  report  to  SAMHSA,  PATH 
grantees  shall  include  a  description  of 
the  activities  the  grantee  has  taken  to 
comply  with  42  CFR  part  54. 
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1 54.9    AMurancM  and  State  oversight  of 
the  charttabte  choice  requirements. 

In  order  to  ensure  that  States 
receiving  grant  funding  under  the  SAPT 
block  grant  and  PATH  formula  grant 
programs  comply  with  the  SAMHSA 
Charitable  Choice  provisions  and 
provide  oversight  of  religious 
organizations  that  provide  substance 
abuse  services  under  such  programs. 
States  are  required  as  part  of  their 
applications  for  funding  to  certify  that 
they  will  comply  with  all  of  the 
requirements  of  such  provisions  and  the 
implementing  regulations  under  this 
part,  and  that  they  will  provide  such 
oversight  of  religious  organizations. 

§54.10    Fiscal  accountability. 

(a)  Religious  organizations  that 
receive  applicable  program  funds  for 
substance  abuse  services  are  subject  to 
the  same  regulations  as  other 
nongovernmental  organizations  to 
account,  in  accordance  with  generally 
accepted  auditing  and  accounting 
principles,  for  the  use  of  such  funds. 

Religious  organizations  shall  segregate 
Federal  funds  they  receive  under  an 
applicable  program  into  a  separate 
account  from  non-Federal  funds.  Only 
the  Federal  funds  shall  be  subject  to 
audit  by  government  under  the 
SAMHSA  program. 

§54.11    Effect  on  State  and  local  funds. 

If  a  State  or  local  government 
contributes  its  own  funds  to  supplement 
activities  carried  out  under  the 
applicable  programs,  the  State  or  local 
government  has  the  option  to  separate 
out  the  Federal  funds  or  commingle 
them.  If  the  funds  are  commingled,  the 
provisions  of  this  part  shall  apply  to  all 
of  the  commingled  funds  in  the  same 
manner,  and  to  the  same  extent,  as  the 
provisions  apply  to  the  Federal  funds. 

§54.12    Treatment  of  intsnnediate 
organizations. 

If  a  nongovernmental  organization 
(referred  to  here  as  an  "intermediate 
organization"),  acting  imder  a  contract 
or  other  agreement  with  the  Federal 
Government  or  a  State  or  local 
government,  is  given  the  authority 
imder  the  contract  or  agreement  to 
select  nongovernmental  organizations  to 
provide  services  under  any  applicable 
program,  the  intermediate  organization 
shall  have  the  same  duties  imder  this 
part  as  the  government.  The 
intermediate  organization  retains  all 
other  rights  of  a  nongovernmental 
organization  under  this  part  and  the 
SAMHSA  Charitable  Choice  provisions. 


§  54.1 3    Educational  requirements  for 
personnel  in  drug  treatment  programs. 

In  determining  whether  personnel  of 
a  program  participant  that  has  a  record 
of  successful  drug  treatment  for  the 
preceding  three  years  have  satisfied 
State  or  local  requirements  for 
education  and  training,  a  State  or  local 
govenmient  shall  not  discriminate 
against  education  and  training  provided 
to  such  personnel  by  a  religious 
organization,  so  long  as  such  education 
and  training  is  comparable  to  that 
provided  by  nonreligious  organizations, 
or  is  comparable  to  education  and 
training  that  the  State  or  local 
government  would  otherwise  credit  for 
purposes  of  determining  whether  the 
relevant  requirements  have  been 
satisfied. 

2.  Add  a  new  part  54a  to  title  42  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  54a-CHARfTABLE  CHOICE 
REGULATIONS  APPUCABLE  TO 
STATES,  LOCAL  GOVERNMENTS  AND 
RELIGIOUS  ORGANIZATIONS 
RECEIVING  FUNDING  UNDER  TITLE  V 
OF  THE  PUBUC  HEALTH  SERVICE 
ACT,  42  U.S.C.  290aa,  ET  SEQ.,  FOR 
SUBSTANCE  ABUSE  PREVENTION 
AND  TREATMENT  SERVICES 

Sec. 

54a.  1     Scope. 

54a.2    Definitions. 

54a.3     Nondiscrimination  against  religious 

organizations. 
54a.4    Religious  activities. 
54a.  5    Religious  character  and 

independence. 
54a.6    Employment  practices. 
54a.7    Nondiscrimination  requirement. 
54a.8    Right  to  services  from  an  alternative 

provider. 
54a.9    Oversight  of  the  Charitable  Choice 

requirements. 
54a.10    Fiscal  accountability. 
54a.ll     Effect  on  State  and  local  funds. 
54a.  12    Treatment  of  intermediate 

organizations. 
54a.  13    Educational  requirements  for 

personnel  in  drug  treatment  programs. 
34a.  14     Determination  of  nonprofit  status. 

Authority:  42  U.S.C.  300x-65.  and  42 
use.  290kk,  et  seq..  42  U.S.C.  290aa.  et  seq. 

§54a.1    Scope. 

These  provisions  apply  only  to 
awards  that  pay  for  substance  abuse 
prevention  and  treatment  services  under 
Title  V  of  the  Public  Health  Service  Act, 
42  U.S.C.  290aa,  et  seq.,  which  are 
administered  by  the  Substance  Abuse 
and  Mental  Health  Services 
Administration.  This  part  does  not 
apply  to  awards  under  any  such 
authorities  for  only  mental  health 
services  or  for  certain  infrastructure  and 
technical  assistance  activities,  such  as 


cooperative  agreements  for  technical 
assistance  centers,  that  do  not  provide 
direct  services  to  clients.  This  part 
implements  the  provisions  of  42  U.S.C. 
300X-65  and  42  U.S.C.  290kk,  et  seq.  . 

§54a.2    Definitions. 

(a)  Applicable  program  means  the 
programs  authorized  under  Title  V  of 
the  PHS  ct,  42  U.S.C.  290aa,  et  seq.,  for 
the  provision  of  substance  abuse 
prevention  and  or  treatment  services. 

(b)  Religious  organization  means  a 
nonprofit  religious  organization. 

(c)  Program  beneficiary  means  an 
individual  who  receives  substance 
abuse  services  under  a  program  funded 
in  whole  or  in  part  by  applicable 
programs.  • 

(d)  Program  participant  means  a 
public  or  private  entity  that  has  received 
financial  assistance  imder  an  applicable 
program. 

(e)  SAMHSA  means  the  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(f)  SAMHSA  Charitable  Choice 
provisions  means  the  provisions  of  42 
U.S.C.  300X-65  and  42  U.S.C.  290kk  et 
seq. 

(g)  Direct  funding  or  Funds  provided 
directly  means  funding  that  is  provided 
to  an  organization  directly  by  a 
governmental  entity  or  intermediate 
organization  that  has  the  same  duties  as 
a  governmental  entity,  as  opposed  to 
funding  that  an  organization  receives  as 
the  result  of  the  genuine  and 
independent  private  choice  of  a 
beneficiary  tlutjugh  a  voucher, 
certificate,  coupon,  or  other  similar 
mechanism. 

§54a.3    Nondiscrimination  against 
religious  organizations. 

(a)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  applicable 
programs  as  long  as  their  services  are 
provided  consistent  with  the 
Establishment  Clause  and  the  Free 
Exercise  Clause  of  the  First  Amendment 
to  the  United  States  Constitution. 
Except  as  provided  herein  or  in  the 
SAMHSA  Charitable  Choice  provisions, 
nothing  in  these  regulations  shall 
restrict  the  ability  of  the  Federal 
government,  or  a  State  or  local 
government,  from  applying  to  religious 
organizations  the  same  eligibility 
conditions  in  applicable  programs  as  are 
applied  to  any  other  nonprofit  private 
organization. 

(b)  Neither  the  Federal  government 
nor  a  State  or  local  government 
receiving  fimds  under  these  programs 
shall  discriminate  against  an 
organization  that  is,  or  applies  to  be,  a 
program  participant  on  the  basis  of  the 
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organization's  religious  character  or 
affiliation. 

|54«.4    Religious  acttvities. 

No  funds  provided  directly  ft^m 
SAMHSA  or  the  relevant  State  or  local 
government  to  organizations 
participating  in  applicable  programs 
may  be  expended  for  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
If  an  organization  conducts  such 
activities,  it  must  offer  them  separately, 
in  time  or  location,  from  the  programs 
or  services  for  which  it  receives  funds 
directly  from  SAMHSA  or  the  relevant 
State  or  local  government  under  any 
applicable  program,  and  participation 
must  be  voluntary  for  the  program 
beneficiaries. 

§  54a.S    Religious  character  and 
independence. 

A  religious  organization  that 
participates  in  an  applicable  program 
will  retain  its  independence  from 
Federal,  State,  and  local  governments 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice  and  expression  of  its  religious 
beliefs.  The  organization  may  not 
expend  fimds  that  it  receives  directly 
from  SAMHSA  or  the  relevant  State  or 
local  government  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  space 
in  their  facilities  to  provide  services 
supported  by  applicable  programs, 
without  removing  religious  art,  icons, 
scriptures,  or  other  symbols.  In 
addition,  a  SAMHSA-funded  religious 
organization  retains  the  authority  over 
its  internal  governance,  and  it  may 
retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

§54a.6    Employment  practices. 

(a)  The  participation  of  a  religious 
organization  in  or  its  receipt  of  funds 
bom  an  applicable  program  does  not 
affect  that  organization's  exemption 
provided  under  42  U.S.C.  2000e-l 
regarding  employment  practices. 

(b)  Notning  in  this  section  shall  be 
construed  to  modify  or  affect  any  State 
law  or  regulation  that  relates  to 
discrimination  in  employment. 

§54a.7    Nondiscrimination  requirement 

A  religious  organization  that  is  a 
program  participant  shall  not,  in 
providing  program  services  or  engaging 
in  outreach  activities  under  applicable 
programs,  discriminate  against  a 


program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to 
hold  a  religious  belief,  or  a  refusal  to 
actively  participate  in  a  religious 
practice. 

§  54a.8    Right  to  services  from  an 
altemative  provider. 

(a)  General  requirements.  If  an 
otherwise  eligible  program  beneficiary 
or  prospective  program  beneficiary 
objects  to  the  religious  character  of  a 
program  participant,  within  a 
reasonable  period  of  time  after  the  date 
of  such  objection,  such  program 
beneficiary  shall  have  right;;  to  notice, 
referral,  and  altemative  services,  as 
outlined  in  subsections  54.8a(b}-(d)  of 
this  section.  With  respect  to  SAMHSA 
discretionary  programs,  for  purposes  of 
determining  what  is  the  appropriate 
Federal,  State,  or  local  government,  the 
following  principle  shall  apply:  When 
SAMHSA  provides  funding  directly  to 
another  unit  of  government,  such  as  a 
State  or  local  government,  that  unit  of 
government  is  responsible  for  providing 
the  altemative  services.  When  SAMHSA 
provides  discretionary  grant  funding 
directly  to  a  nongovernmental 
organization,  SAMHSA  is  the 
responsible  unit  of  government. 

(a)  Notice.  Program  participants  that 
refer  an  individual  to  alternative 
providers,  and  the  appropriate  Federal, 
State,  or  local  governments  that 
administer  the  applicable  programs, 
shall  ensure  that  notice  of  the 
individual's  rights  to  services  from  an 
altemative  provider  is  provided  to 
program  beneficiaries  or  prospective 
beneficiaries.  The  notice  must  clearly 
articulate  the  program  beneficiary's 
right  to  a  referral  and  to  services  that 
reasonably  meet  the  requirements  of 
timeliness,  capacity,  accessibility,  and 
equivalency  as  discussed  in  this  section. 

(c)  Referral  to  services  from  an 
altemative  provider.  If  a  program 
beneficiary  or  a  prospective  program 
beneficiary  objects  to  the  religious 
character  of  a  program  participant  that 
is  a  religious  organization,  that 
participating  religious  organization 
shall,  within  a  reasonable  time  after  the 
date  of  such  objection,  refer  such 
individual  to  an  altemative  provider. 

(1)  When  the  State  or  local 
government  is  the  responsible  unit  of 
government ,  the  State  shall  have  a 
system  in  place  to  ensure  that  such 
referrals  are  made.  That  system  shall 
ensure  that  the  following  occurs: 

(i)  The  religious  organization  that  is  a 
program  p^cipant  shall,  within  a 
reasonable  time  after  the  date  of  such 
objection,  refer  the  beneficiary  to  an 
altemative  provider. 


(ii)  In  making  such  referral,  the 
program  participant  shall  consider  any 
list  that  the  State  or  local  government 
makes  available  to  entities  in  the 
geographic  area  that  provide  program 
services,  which  may  include  utilizing 
any  treatment  locator  system  developed 
by  SAMHSA; 

(iii)  All  referrals  are  to  be  made  in  a 
manner  consistent  with  all  applicable 
confidentiality  laws,  including,  but  not 
limited  to,  42  CFR  part  2 
("Confidentiality  of  Alcohol  and  Dmg 
Abuse  Patient  Records"); 

(iv)  Upon  referring  a  program 
beneficiary  to  an  altemative  provider, 
the  program  participant  shall  notify  the 
responsible  unit  of  government  of  such 
referral; 

(2)  When  SAMHSA  is  the  responsible 
unit  of  government,  the  referral  process 
is  as  follows: 

(i)  When  a  program  beneficiary 
requests  altemative  services,  the 
program  participant  will  seek  to  make 
such  a  referral. 

(ii)  If  the  religious  organization  caimot 
locate  an  appropriate  provider  of 
altemative  services,  the  program 
participant  will  contact  SAMHSA.  They 
will  work  together  to  identify  additional 
altemative  providers,  utilizing  the 
SAMHSA  Treatment  Locator  system,  if 
appropriate. 

(iii)  The  program  participant  will 
contact  these  alternative  providers  and 
seek  to  make  the  referral,  in  a  manner 
consistent  with  all  applicable 
confidentiality  laws,  including,  but  not 
limited  to,  42  CFR  part  2 
("Confidentiality  of  Alcohol  and  Dmg 
Abuse  Patient  Records") 

(iv)  In  the  event  the  program 
participant  is  still  unable  to  locate  an 
altemative  provider,  it  may  again 
contact  SAMHSA  for  assistance. 

(d)  Referral  Reporting  Procedures.  The 
program  participant  shall  notify  the 
appropriate  Federal,  state  or  local 
government  agency  that  administers  the 
program  of  such  referral.  If  a  State  or 
local  government  is  the  responsible  unit 
of  government,  they  may  determine 
their  own  reporting  procedures.  When 
SAMHSA  is  the  responsible  unit  of 
government,  this  notification  will  occur 
during  the  course  of  the  regular  reports 
that  may  be  required  under  the  terms  of 
the  funding  award. 

(e)  Provision  and  Funding  of 
Altemative  Services.  The  responsible 
unit  of  government,  as  defined  in 
subsection  (a),  shall  provide  to  an 
otherwise  eligible  program  beneficiary 
or  prospective  program  beneficiary  who 
objects  to  the  religious  character  of  a 
program  participant,  services  and  fund 
services  from  an  alternative  provider 
that  is  reasonably  accessible  to,  and  has 
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the  capacity  to  provide  such  services  to 
the  individual.  Such  services  shall  have 
a  value  that  is  not  less  than  the  value 
of  the  services  that  the  individual  would 
have  received  from  the  program 
participant  to  which  the  individual  had 
such  objection.  X^e  alternative  provider 
need  not  be  a  secular  organization.  It 
must  simply  be  a  provider  to  which  the 
program  beneficiary  has  no  religious 
objection. 

§54a.9    Oversight  of  ttM  CharitabI*  Choice 
lequirementt. 

In  order  to  ensure  that  program  funds 
are  used  in  compliance  with  the 
SAMHSA  Charitable  Choice  provisions, 
applicants  for  funds  under  applicable 
programs  are  required,  as  part  of  their 
applications  for  funding,  to  certify  that 
they  will  comply  with  all  of  the 
requirements  of  the  SAMHSA 
Charitable  Choice  provisions  and  the 
implementing  regulations  under  this 
part. 

§54a.10    Fiscal  accountability. 

(a)  Religious  organizations  that 
receive  applicable  program  funds  for 
substance  abuse  services  are  subject  to 
the  same  regulations  as  other 
nongovenunental  organizations  to 
account,  in  accordance  with  generally 
accepted  auditing  and  accounting 
principles,  for  the  use  of  such  funds. 

(b)  Religious  organizations  shall 
segregate  Federal  funds  they  receive 
under  applicable  programs  into  a 
separate  account  from  non-Federal 
funds  Only  the  Federal  funds  shall  be 
subject  to  audit  by  the  government 
under  the  SAMHSA  program. 

§54a.11    Effect  on  Stats  and  local  funds. 

If  a  State  or  local  government 
contributes  its  own  funds  to  supplement 
activities  carried  out  under  the 
applicable  programs,  the  State  or  local 
government  has  the  option  to  separate 
out  the  Federal  funds  or  conuningle 
them.  If  the  funds  are  commingled,  the 


provisions  of  this  part  shall  apply  to  all 
of  the  commingled  funds,  in  the  same 
manner,  and  to  the  same  extent,  as  the 
provisions  apply  to  the  Federal  funcb. 

§54a.12    Treatment  of  Intemwdlate 
organizations. 

If  a  nongovernmental  organization 
(referred  to  here  as  an  "  intermediate 
organization"),  acting  under  a  contract 
or  other  agreement  with  the  Federal 
Government  or  a  State  or  local 
government,  is  given  the  authority 
under  the  contract  or  agreement  to 
select  nongovernmental  organizations  to 
provide  services  under  any  applicable 
program,  the  intermediate  organization 
shall  have  the  same  duties  under  this 
part  as  the  government.  The 
intermediate  organization  retains  all 
other  rights  of  a  nongovernmental 
organization  under  this  part  and  the 
SAMHSA  Charitable  Choice  provisions. 

§  54a.1 3    Educational  requirements  for 
personnel  in  drug  treatment  programs. 

In  determining  whether  personnel  of 
a  program  participant  that  has  a  record 
of  successful  drug  treatment  for  the 
preceding  three  years  have  satisfied 
State  or  local  requirements  for 
education  and  training,  a  State  or  local 
government  shall  not  discriminate 
against  education  and  training  provided 
to  such  personnel  by  a  religious 
organization,  so  long  as  such  education 
and  training  is  comparable  to  that 
provided  by  nonreligious  organizations, 
or  is  comparable  to  education  and 
training  that  the  State  or  local 
government  would  otherwise  credit  for 
purposes  of  determining  whether  the 
relevant  requirements  have  been 
satisfied. 

§  54a.1 4    Determination  of  nonprofit  status. 

The  nonprofit  status  of  any  SAMHSA 
applicant  can  be  determined  by  any  of 
the  following: 

(a)  Reference  to  the  organization's 
listing  in  the  Internal  Revenue  Service's 


(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  code. 

(b)  A  copy  of  a  currently  valid  IRS 
Tax  exemption  certificate. 

(c)  A  statement  from  a  State  taxing 
body.  State  Attorney  General,  or  other 
appropriate  State  official  certifying  that 
the  applicant  organization  has  a 

.nonprofit  status  and  that  none  of  the  net 
earnings  accrue  to  any  private 
shareholder  or  individuals. 

(d)  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  if  it 
clearly  establishes  the  nonprofit  status 
of  the  organization. 

(e)  Any  of  the  above  proof  for  a  State 
or  national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  applicant 
organization  is  a  local  nonprofit 
affiliate. 

45  CFR  Subtitle  A 


PART  96— (AMENDED] 

3.  hi  45  CFR  subtitle  A,  amend  part 
96  as  follows: 

a.  In  §96.122,  add  paragraph  (f)(5)(v) 
to  read  as  follows^ 

§96.122    Application  content  and 
procedures 

(0*  *  * 

(5)*   *   * 

(v)  A  description  of  the  activities  the 
State  has  undertaken  to  comply  with  42 
CFR  part  54. 
***** 

b.  In  §  96.123,  add  paragraph  (a)(18)  to 
read  as  follows: 

§96.123    Assurances 

(a)*  *  * 

(18)  The  State  will  comply  with  the 
requirements  of  42  CFR  part  54. 

[PR  Doc.  02-31673  Filed  12-12-02;  4:32  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CtiHdran  and 
FamHiaa 

45  CFR  Part  260 

RIN0970-AC12 

Ctwritabia  Ctwica  Provisions 
AppMoatole  to  tlw  Temporary 
Assistanca  for  Naady  Familias 


AGENCY:  Administration  for  Children 

and  Families  (ACF).  Department  of 
Health  and  Human  Services  (HHS). 

action:  Proposed  rule.  


SUMMARY:  This  proposed  rule  would 
implement  the  Charitable  Choice 
statutory  provisions  at  section  104  of  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(PRWO'RA)  as  amended.  These 
provisions  apply  to  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
program  administered  by  the 
Administration  for  Children  and 
Families  (ACF).  The  proposed  rule 
applies  to  State  and  local  governments 
that  administer  or  provide  TANF 
services  and  benefits  through  contracts 
with  organizations  or  with  certificates, 
vouchers,  or  other  forms  of 
disbursement,  as  well  as  to  faith-based 
organizations  that  receive,  or  apply  to 
receive  such  funding.  It  is  ACF's  policy 
that,  within  constitutional  church-state 
guidelines,  faith-based  organizations 
should  be  able  to  compete  on  an  equal 
footing  for  TANF  funding,  and  ACF 
supports  the  participation  of  faith-based 
organizations  in  the  TANF  program. 

DATES:  Consideration  will  be  given  to 
comments  received  by  February  18, 
2003. 

ADDRESSES:  Interested  persons  are 
.  invited  to  submit  comments  regarding 
this  proposed  rule  to  April  Kaplan, 
Administration  for  Children  and 
Families,  Office  of  Family  Assistance, 
370  L'Enfant  Promenade.  SW.,  5th  floor, 
Washington,  DC  20447.  Comments  will 
be  available  for  public  inspection 
Monday  through  Friday  8:30  a.m.  to  5 
p.m.  at  the  above  address.  You  may  also 
transmit  comments  electronically  via 
the  Internet  at:  http://www.acf.dhhs.gov/ 
hypemews/topics21  .htm.  To  download 
an  electronic  version  of  the  rule,  you 
should  access  http://www.acf.dhhs.gov/ 
budget.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

April  Kaplan.  (202)  401-5138. 


SUPPLEMENTARY  INFORMATION: 
L  Statutory  Authority 

This  proposed  regulation  is  issued 
under  the  authority  granted  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  by  42  U.S.C.  1302,  and 
42  U.S.C  604a.  Section  1302  of  42 
U.S.C.  authorizes  the  Secretary  to 
publish  regulations  that  may  be 
necessary  for  the  efficient 
administration  of  the  functions  for 
which  he  is  responsible  undw  the 
Social  Security  Act  (the  Act).  Section 
604a  of  Tide  42  of  the  United  States 
Code  sets  forth  provisions  authorizing 
States  to  use  faith-based  groups,  as  well 
as  other  nongovernmental  charities, 
community  groups  and  private 
organizations,  to  provide  benefits  and 
services  under  the  TANF  program  that 
help  families  achieve  self-sufficiency 
and  includes  certain  conditions  related 
to  such  authority. 

Section  417  of  the  Social  Security  Act 
provides  that  the  Federal  government 
may  not  regulate  or  enforce  State 
conduct  under  the  TANF  provisions 
authorized  in  Tide  IV-A,  except  to  the 
extent  expressly  provided  by  law. 
Section  417  applies  only  to  Federal 
regulation  or  enforcement  of  provisions 
in  Title  FV-A  of  the  Act.  Because  this 
proposed  rule  implements  provisions  in 
PRWORA,  rather  than  the  TANF 
provisions  in  Title  IV-A,  the  limitations 
set  forth  in  section  417  do  not  apply. 
These  proposed  regulations  are  drafted 
in  a  manner  that  provides  States  with 
maximiun  flexibility,  while  complying 
with  the  Charitable  Choice  statutory 
provisions. 

n.  Background 

Tide  1  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (PRWORA)  (Pub.  L.  104- 
193)  sets  forth  certain  "Charitable 
Choice"  provisions  clarifying  State 
authority  to  use  religious  organizations 
to  provide  benefits  and  services  that 
help  families  achieve  self-sufficiency 
under  the  TANF  program  (hereinafter 
referred  to  as  "TANF  Charitable  Choice 
provisions.")  In  addition  to  giving 
families  a  greater  choice  of  TANF- 
funded  providers,  these  provisions  set 
forth  certain  requirements  to  ensure  that 
religious  organizations  are  able  to 
compete  on  an  equal  footing  for  funds 
imder  the  TANF  program,  without 
impairing  the  religious  character  of  such 
organizations  and  without  diminishing 
the  religious  freedom  of  TANF 
beneficiaries. 

President  Bush  has  made  it  one  of  his 
Administration's  top  priorities  to  ensure 
that  Federal  programs  are  fully  open  to 
faith-based  and  community  groups  in  a 


manner  that  is  consistent  with  the 
Constitution.  It  is  the  Administration's 
view  that  faith-based  organizations  are 
an  indispensable  part  of  the  social 
services  network  of  the  United  States. 
Faith-based  organizations,  including 
places  of  worship,  nonprofit 
organizations,  and  nei^borhood 
groups,  offer  scores  of  social  services  to 
those  in  need.  The  TANF  Charitable 
Choice  provisions  are  consistent  with 
the  Administration's  belief  that  there 
shoidd  be  an  equal  opportunity  for  all 
organizations— ^th  faith-based  and 
nonreligious — to  participate  as  partners 
in  Federal  programs  to  serve  Americans 
in  need. 


m.  Regulatory  Provisions 

The  TANF  Charitable  Choice 
provisions  contain  important 
protections  both  for  religious 
organizations  that  receive  funding  and 
for  the  individuals  who  receive  their 
services.  This  proposed  rule  would 
implement  the  Charitable  Choice 
provisions  applicable  to  State  and  local 
governments,  and  to  religious 
organizations  in  their  use  of  TANF 
funding.  The  objective  of  this  proposed 
rule  is  to  ensiue  that  the  TANF  program 
is  open  to  all  eligible  organizations, 
regardless  of  their  religious  affiliation  or 
character,  and  to  establish  clearly  the 
proper  uses  to  which  funds  may  be  put 
and  the  conditions  for  receipt  of 
funding. 

Under  the  proposed  rule  a  new 
section  260.34,  "What  conditions  apply 
to  the  Charitable  Choice  provisions  of 
TANF?"  would  be  added  to  existing 
TANF  rules.  Introductory  lai^age 
would  address  the  applicability  of  the 
Charitable  Choice  provisions  of  TANF. 
Specifically,  the  rules  would  provide 
that  Charitable  Choice  applies  whenever 
a  State  or  local  government  uses  Federal 
TANF  funds  or  expends  State  or  local 
funds  claimed  to  meet  the  maintenance- 
of-effort  (MOE)  requirements  of  TANF 
to  procure  services  and  benefits  from 
nongovernmental  organizations,  or 
redeems  certificates,  vouchers,  or  other 
forms  of  disbursement  from  them  in 
connection  with  the  TANF  program. 
When  State  or  local  funds  are  used  to 
meet  the  TANF  maintenance-of-effort 
requirements,  the  provisions  apply 
irrespective  of  whether  the  State  or  local 
funds  are  co-mingled  with  Federal 
funds,  segregated,  or  expended  in 
separate  State  programs.  The  proposed 
rules  also  clarify  that,  pursuant  to 
section  104(k)  of  PRWORA,  nothing  in 
the  Charitable  Choice  requirements 
shall  be  construed  to  preempt  any 
provision  of  a  State  constitution  or  State 
statute  that  prohibits  or  restricts  the 
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expenditiue  of  State  funds  in  or  by 
religious  organizations. 

When  the  term  "assistance"  is  used  in 
the  Charitable  Choice  provisions,  it 
broadly  refers  to  all  kinds  of  help, 
services  and  benefits  and  is  broader 
than  the  definition  of  "assistance" 
foimd  imder  section  260.31  of  this  part. 
Thus,  the  Charitable  Choice  provisions 
apply  to  any  and  all  of  the  services  and 
benefits  available  to  clients  through 
contracts,  certificates,  vouchers,  or  other 
forms  of  disbiusement  of  TANF  funds. 
However,  because  the  Charitable  Choice 
provisions  refer  only  to  State  and  local 
governments,  they  do  not  apply  to 
Tribal  governments  operating  TANF 
programs  under  section  412  of  the 
Social  Security  Act. 

The  proposed  rule  also  woidd  make 
the  following  specific  additions  to  the 
TANF  rules: 

•  Equal  Treatment  for  Religious 
Organizations.  Under  the  TANF 
Charitable  Choice  provisions, 
organizations  are  eligible  to  participate 
in  the  TANF  program  without  regard  to 
their  religious  character  or  affiliation, 
and  organizations  may  not  be  excluded 
from  the  competition  for  TANF  funds 
simply  because  they  are  religious. 
Specifically,  religious  organizations  are 
eligible  to  compete  for  funding  on  the 
same  basis,  and  imder  the  same 
eligibility  requirements,  as  all  other 
nonprofit  organizations.  The  Federal 
government,  and  State  and  local 
governments  administering  funds  under 
the  TANF  program,  are  prohibited  from 
discriminating  against  organizations  on 
the  basis  of  religion  or  their  religious 
character. 

•  Restriction  on  Religious  Activities 
by  Organizations  that  Receive  Direct 
TANF  Funding.  Paragraph  (b)  of  section 
260.34  of  the  proposed  rule  describes 
limitations  on  the  use  of  TANF  funding 
provided  direcdy  to  an  organization  by 
a  governmental  entity  or  an 
intermediate  organization  that  has  the 
same  duties  as  a  governmental  entity,  as 
opposed  to  those  funds  that  an 
organization  receives  as  the  result  of  the 
genuine  and  independent  private  choice 
of  a  beneficiary.^  Specificjdly.  TANF 
and  MOE  funds  that  are  provided 


'  In  the  Charitable  Choice  context,  the  term 
"direct"  funding  is  used  to  describe  funds  that  are 
provided  "directly"  by  a  governmental  entity  or  an 
intermediate  organization  with  the  same  duties  as 
a  governmental  entity,  as  opposed  to  funds  that  an 
organization  receives  as  the  result  of  the  genuine 
and  independent  private  choice  of  a  beneficiary.  In 
other  contexts,  the  terra  "direct"  funding  may  be 
used  to  refer  to  those  funds  that  an  organization 
receives  directly  from  the  Federal  government  (also 
known  as  "discretionary"  funding),  as  opposed  to 
funding  that  it  receives  from  a  State  or  local 
government  (also  known  as  "indirect"  or  "block 
grant"  funding).  In  these  proposed  regulations,  the 
term  "direct"  has  the  former  meaning. 


direcUy  to  a  participating  organization 
may  not  be  used  to  support  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
If  an  organization  engages  in  such 
activities,  the  activities  must  be  offered 
separately,  in  time  or  location,  from  the 
programs  or  services  for  which  it 
receives  direct  TANF  or  MOE  funds, 
and  participation  must  be  voluntary  for 
the  beneficiaries.  This  requirement 
ensiu^s  that  such  fimds  are  not  used  to 
support  inherendy  religious  activities. 
Thus,  direct  TANF  and  MOE  funds  may 
not  be  used,  for  example,  to  conduct 
prayer  meetings,  studies  of  sacred  texts, 
or  any  other  activity  that  is  inherendy 
religious. 

Tms  restriction  does  not  mean  that  air 
organization  that  receives  direct  TANF 
or  MOE  funds  cannot  engage  in     ' 
inherendy  religious  activities.  It  simply 
means  that  such  an  organization  cannot 
fund  these  activities  vdth  direct  TANF 
funds.  Additionally,  an  organization 
cannot  fund  these  activities  with  funds 
that  are  used  to  meet  the  MOE 
requirements,  since  those  funds  must  be 
spent  consistent  with  the  Charitable 
Choice  requirements.  Thus,  faith-based 
organizations  that  receive  direct  TANF 
or  MOE  funds  must  take  steps  to 
separate,  in  time  or  location,  their 
inherendy  religious  activities  from  the 
TANF  or  MOE-funded  services  that  they 
offer. 

In  addition,  any  participation  by  a 
program  beneficiary  in  such  religic  as 
activities  must  be  voluntary.  An 
invitation  to  participate  in  an 
organization's  religious  activities  is  not 
in  itself  inappropriate.  However, 
directly-funded  religious  organizations 
must  be  careful  to  reassure  program 
beneficiaries  that  they  will  receive  help 
even  if  they  do  not  participate  in  these 
activities,  and  that  their  decision  wUl 
have  no  bearing  on  the  services  they 
receive.  In  short,  any  participation  by 
recipients  of  services  in  such  religious 
activities  must  be  voluntary  and 
understood  to  be  voluntary. 

These  restrictions  on  innerendy 
religious  activities  do  not  apply  where 
TANF  or  MOE  funds  are  provided  to 
religious  organizations  as  a  result  of  a 
genuine  and  independent  private  choice 
of  a  beneficiary.  A  religious  organization 
may  receive  such  funds  as  the  result  of 
a  beneficiary's  genuine  and  independent 
private  choice  if,  for  example,  a 
beneficiary  redeems  a  voucher,  coupon, 
certificate,  or  similar  funding 
mechanism  that  was  provided  to  that 
individual  using  TANF  or  MOE  funds 
under  a  program  that  is  designed  to  give 
that  individual  a  choice  among 
providers.  Thus,  religious  organizations 
that  receive  TANF  funds  to  provide 


services  as  a  result  of  a  beneficiary's 
genuine  and  independent  private  choice 
need  not  separate,  in  time  or  location, 
their  inherently  religious  activities  from 
the  TANF  funded  services  they  provide, 
provided  they  otherwise  satisfy  the 
requirements  of  the  program. 

•  Religious  Character  and 
Independence  of  Religious 
Organizations.  Paragraph  (c)  of  the 
proposed  rule  clarifies  that  a  religious 
organization  that  participates  in  die 
TANF  program  retains  its  independence 
from  Federal,  State,  and  local 
governments,  provided  that  it  does  not 
use  direct  TANF  or  MOE  funds  to 
support  inherently  religious  activities.  It 
may  continue  to  carry  out  its  mission, 
including  the  definition,  practice  and 
expression  of  its  religious  beliefs. 
Among  other  things,  religious 
organizations  may  use  their  facilities  to 
provide  TANF- funded  services,  without 
removing  religious  art,  icons,  scriptures, 
or  other  symbols.  In  addition,  a  TANF- 
funded  religious  organization  may 
retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

•  Employment  Practices.  Under 
paragraph  (d),  the  proposed  rule 
clarifies  that  the  receipt  of  TANF  or 
MOE  funds  does  not  affect  a 
participating  religious  organization's 
exemption  provided  under  42  U.S.C. 
2000-e  regarding  employment  practices. 
Title  VII  of  the  Federal  Civil  Rights  Act 
of  1964  provides  that  a  religious 
organization  may,  without  running  afoul 
of  Title  VII,  hire  employees  who  share 
its  religious  beliefs.  This  provision 
helps  enable  faith-based  groups  to 
promote  common  values,  a  sense  of 
community  and  unity  of  purpose,  and 
shared  experiences  through  service — all 
of  which  can  contribute  to  a  religious 
organization's  effectiveness.  It  thus 
helps  protect  the  religious  liberty  of    • 
communities  of  faidi.  The  TANF 
Charitable  Choice  provisions  thus 
reflects  the  recognition  that  a  religious 
organization  may  determine  that,  in 
order  to  define  or  carry  out  its  missioQ, 
it  is  important  that  it  be  able  to  take  its 
faith  into  accoimt  in  making 
employment  decisions. 

•  Nondiscrimination  Against 
Beneficiaries.  The  proposed  rule  also 
contains  provisions  that  apply  to  the 
individuals  who  receive  TANF-  or 
MOE-funded  services.  The  first  of  these 
is  found  under  paragraph  (e)  of  the 
proposed  rule,  which  clarifies  that 
religious  organizations  are  prohibited 
from  discriminating  against 
beneficiaries  or  potential  beneficiaries 
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on  the  basis  of  religion  or  religious 
belief.  Accordingly,  religious 
organizations,  in  providing  services 
funded  in  whole  or  in  part  by  TANF  or 
MOE,  may  not  Lliscriminate  against 
current  or  prospective  program 
beneficiaries  on  the  basis  of  religion,  a 
religious  beUef .  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

•  Notice,  Referral,  and  Provision  of 
Services  from  Alternative  Providers. 
Paragraph  (f)  of  section  260.34  of  the 
proposed  rule  clarifies  that  individuals 
who  are  receiving  or  may  receive  TANF 
or  MOE-funded  services  may  object  to 
the  religious  character  of  that  provider, 
in  which  case  they  are  entitled  to 
receive  services  from  an  alternative 
provider.  In  such  cases,  the  State  or 
local  agency  must  refer  the  individual  to 
an  alternative  provider  of  services 
within  a  reasonable  |>eriod  of  time,  as 
defined  by  the  State.  That  alternative 
provider  must  be  reasonably  accessible 
and  have  the  capacity  to  provide 
comparable  services  to  the  individual. 
Such  services  shall  have  a  value  that  is 
not  less  than  the  value  of  the  services 
that  the  individual  would  have  received 
from  the  program  participant  to  which 
the  individual  had  such  objection.  The 
alternative  provider  need  not  be  a 
secular  organization.  It  must  simply  be 
a  provider  to  which  the  program 
beneficiary  has  no  religious  objection. 
Because  of  the  comprehensive  nature 
and  range  of  services  provided  imder 
TANF.  we  are  explicitly  leaving  it  to  the 
States*  discretion  how  best  to  define  and 
achieve  these  statutory  objectives. 

A  client's  right  to  alternative  services 
is  best  implemented  when  he  or  she  is 
informed  and  referral  procedures  for 
alternative  services  are  in  place. 
Therefore,  the  proposed  rule  outlines 
the  responsibilities  of  religious 
organizations,  and  State  or  local 
governments,  with  respect  to  notice, 
referral,  and  provision  of  services  from 
alternative  providers. 

Notice.  Under  the  proposed  rule, 
States  and  local  governments  shall 
ensure  that  notice  is  provided  to 
beneficiaries  and  prospective 
beneficiaries  regarding  ahemative 
services.  The  notice  should  clearly 
articulate  the  program  beneficiary's 
right  to  a  referral,  within  a  reasonable 
period  of  time,  as  defined  by  the  State, 
to  an  alternative  service  provider.  That 
alternative  [wovider  must  be  reasonably 
accessible  and  have  the  capacity  to 
provide  comparable  services  to  the 
individual.  Such  services  shall  have  a 
value  that  is  not  less  than  the  value  of 
the  services  that  the  individual  would 
have  received  from  the  provider  to 
which  the  individual  had  such 


objection,  as  reasonably  determined  by 
the  State  agency.  While  the 
responsibility  for  providing  the 
alternative  service  rests  with  the  State  or 
local  agency,  each  participating 
organization  has  a  responsibility  to  help 
clients  know  and  understand  their 
rights. 

Referral.  If  an  individual  objects  to 
the  religious  character  of  the 
organization  providing  services  they  are 
receiving,  the  State  or  provider  must 
refer  the  individual,  within  a  reasonable 
period  of  time,  as  defined  by  the  State, 
to  an  alternative  provider  of  services. 
That  alternative  provider  must  be 
reasonably  accessible  and  have  the 
capacity  to  provide  comparable  services 
to  the  individual.  Such  services  shall 
have  a  value  that  is  not  less  than  the 
value  of  the  services  that  the  individual 
would  have  received  from  the  program 
participant  to  which  the  individual  had 
such  objection,  as  determined  by  the 
State.  In  making  a  referral,  the  State  or 
local  government,  and  religious 
organization,  in  consultation  with  the 
recipient,  should  consider  alternative 
providers  reasonably  available  in  the 
geographic  area. 

We  encourage  State  and  local 
governments  and  contracting 
organizations  to  develop  and  implement 
reasonable  procedures  for  tracking 
referred  clients  to  make  sure  that  the 
individual  makes  or  has  an  opportunity 
to  make  contact  with  the  alternative 
provider  to  which  the  individual  is 
referred. 

Provision  of  Alternative  Services.  The 
responsibility  for  providing  the 
alternative  services  rests  with  the  "the 
appropriate  Federal.  State,  or  local 
government"  that  administers  the 
program.  As  discussed  above,  the  State 
or  local  agency  must  refer  the  individual 
to  an  alternative  provider  of  services 
within  a  reasonable  period  of  time,  as 
defined  by  the  State.  That  alternative 
provider  must  be  reasonably  accessible 
and  have  the  capacity  to  provide 
comparable  services  to  the  individual. 
Such  services  shall  have  a  value  that  is 
not  less  than  the  value  of  the  services 
that  the  individual  would  have  received 
from  the  program  participant  to  which 
the  individual  had  such  objection,  as 
determined  by  the  State. 

ACF  recognizes  that  a  range  of 
methods  may  fulfill  these 
responsibilities,  and  therefore  does  not 
se^  to  prescribe  a  single,  inflexible 
referral  system  that  States  must  adopt. 
Rather,  we  encourage  State  agencies, 
working  in  concert  with  local 
governments  and  program  providers,  to 
develop  systems  to  comply  with  the 
requirements,  monitor  compliance, 
identify  compliance  problems,  and  take 


necessary  corrective  actions.  It  is 
important  that  the  State  agency  and 
religioiis  organizations  work 
cooperatively  to  develop  systems  to 
comply  with  this  provision,  monitor 
compliance,  identify  compliance 
problems  and  take  necessary  corrective 
actions. 

•  Fiscal  Accountability.  Under 
paragraph  (g)  of  the  proposed  rule,  we 
ouUine  the  financial  responsibiUty 
incurred  through  the  receipt  of  TANF 
funds.  Religious  organizations  that 
contract  to  provide  TANF  services  or 
benefits  are  subject  to  the  same 
requirements  as  other  nongovernmental 
organizations  to  account,  in  accordance 
with  generally  accepted  auditing  and 
accoimting  principles,  for  the  use  of 
such  funds.  Religious  organizations  may 
segregate  their  TANF  accounts  from 
nongovernmental  funds  for  other 
activities.  If  religious  organizations 
choose  to  segregate  their  funds  in  this 
manner,  only  the  segregated  funds  are 
subject  to  audit  by  the  government 
imder  the  TANF  program. 

•  Effect  on  State  and  Local  Funds. 
The  TANF  Charitable  Choice 
requirements  apply  to  "a  State  program 
funded  under  psul  A  of  titie  IV  of  the 
Social  Security  Act."  or  under  the 
TANF  program.  Section  104  of 
PRWORA  also  applies  to  "any  other 
program  established  or  modified  under 
title  I  or  tide  II  of  this  Act  that  permits 
contracts  with  organizations;  or  permits 
certificates,  vouchers,  or  other  forms  of 
disbursement  to  be  provided  to 
beneficiaries  as  a  means  of  providing 
assistance."  Title  I  of  PRWORA 
encompasses  all  the  TANF  provisions, 
including  the  requirement  at  section 
409(a)(7)  that  States  expend  State  or 
local  funds  on  eligible  families  for 
activities  that  serve  TANF  purposes. 
These  State  contributions  are  knovm  as 
maintenance-of-effort.  or  MOE, 
contributions.  Therefore,  under  the 
proposed  rules  at  paragraph  (h),  the 
C^iaritable  Choice  provisions  apply 
whenever  a  State  or  local  government 
uses  Federal  TANF  funds  or  expends 
State  or  local  funds  claimed  to  meet  the 
"maintenance-of-effort"  (MOE) 
requirements  of  the  TANF  program  to 
procure  services  and  benefits  from 
nongovernmental  organizations,  or 
redeems  certificates,  vouchws.  or  other 
forms  of  disbursement.  In  other  words, 
when  State  or  local  funds  are  used  to 
meet  the  TANF  MOE  requirements,  the 
Charitable  Choice  provisions  apply 
irrespective  of  whethw  the  State  oi  local 
funds  are  co-mingled  with  Federal 
funds,  segregated,  or  expended  in 
separate  State  programs.  The  proposed 
rules  also  clarify  that,  pursuant  to 
section  104(k)  of  PRWC«A.  nothing  in 
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the  Charitable  Choice  requirements 
shall  be  construed  to  preempt  any 
provision  of  a  State  constitution  or  State 
statute  that  prohibits  of  restricts  the 
expenditure  of  State  funds  in  or  by 
religious  organizations. 

•  Treatment  of  Intermediate 
Organizations.  Finally,  paragraph  (i)  of 
the  proposed  rule  provides  that,  if  a 
nongovernmental  organization  (referred 
to  here  as  an  "intermediate 
organization"),  acting  under  a  contract 
or  other  agreement  with  the  Federal 
government  or  a  State  or  local 
government,  is  given  the  authority 
under  the  contract  or  agreement  to 
select  other  nongovernmental 
organizations  to  provide  services  under 
the  program,  the  intermediate 
organization  must  ensure  that  there  is 
compliance  with  the  Charitable  Choice 
provisions.  The  intermediate 
organization  retains  all  other  rights  of  a 
nongovernmental  organization  under 
the  Charitable  Choice  provisions. 

IV.  Paperwork  Reduction  Act  of  1995 

No  new  information  collection 
requirements  are  imposed  by  these 
regulations,  nor  are  any  existing 
requirements  changed  as  a  result  of  their 
promulgation.  Therefore,  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
3507(d)).  regarding  reporting  and  record 
keeping,  do  not  apply. 

V.  Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b).  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  that 
this  rule  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  primary  impact  is  on  State 
governments.  State  governments  are  not 
considered  small  entities  imder  the 
Regulatory  Flexibility  Act. 

VI.  Regulatory  Impact  Analjrsis 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  rule  is 
considered  a  "significant  regulatory 
action"  under  the  Executive  Order,  and 
therefore  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Vn.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 


expenditiire  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

The  Department  has  determined  that 
this  rule  would  not  impose  a  mandate 
that  will  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 

Vm.  Congressional  Review 

This  regulation  is  not  a  major  rule  as 
defined  in  5  U.S.C.  chapter  8. 

IX.  Assessment  of  Federal  Regulation 
and  Policies  on  Families 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  proposed  policy  or 
regulation  may  affect  family  well  being. 
If  the  agency's  determination  is 
affirmative,  then  the  agency  must 
prepare  an  impact  assessment 
addressing  seven  criteria  specified  in 
the  law.  These  regulations  will  not  have 
an  impact  on  family  well  being  as 
defined  in  the  legislation. 

X.  Executive  Order  13132 

Executive  Order  13132.  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  government 
officials  in  the  development  of 
regulatory  policies  with  federalism 
implications.  Consistent  with  Executive 
Order  13132,  we  specifically  solicit 
comment  from  State  and  local 
government  officials  on  this  proposed 
rule. 

List  of  Subiects  in  45  CFR  Part  260 

Grant  programs — social  programs. 
Loan  programs — social  programs.  Public 
assistance  programs. 

Dated:  December  12,  2002. 
Tonuny  G.  Thompson, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  discussed  above,  title 
45  CFR  chapter  II  is  proposed  to  be 
amended  as  follows: 

PART  260— [AMENDED] 

1.  The  authority  citation  for  45  CFR 
part  260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  601.  601  note.  603. 
604.  606.  607.  608.  609.  610.  611.  619.  and 
1308. 

2.  Section  260.30  is  amended  to  add 
the  following  two  definitions  in 
alphabetical  order  to  read  as  follows: 

§260.30    What  definitions  apply  under  the 
TANF  regulations? 

***** 

Direct  funding  or  funds  provided 
directly  means  funding  that  is  provided 


to  an  organization  directly  by  a 
governmental  entity  or  an  intermediary 
organization  that  has  the  same  duties  as 
a  governmental  entity,  as  opposed  to 
funding  that  an  organization  receives  as 
the  result  of  the  genuine  and 
independent  private  choice  of  a 
beneficiary. 
***** 

Religious  organization  means  a 
nonprofit  religious  organization. 

***** 

3.  A  new  §  260.34  is  added  to  read  as 
follows:  J 

§  260.34    What  conditions  apply  to  ttie 
Charitable  Choice  provisions  of  TANF? 

These  Charitable  Choice  provisions 
apply  whenever  a  State  or  local 
government  uses  Federal  TANF  funds  or 
expends  State  and  local  funds  used  to 
meet  maintenance-of-effort 
requirements  of  the  TANF  program  to 
procure  services  and  benefits  from 
nongovernmental  organizations,  or 
provides  TANF  beneficiaries  with 
certificates,  vouchers,  or  other  forms  of 
disbursement  redeemable  from  such 
organizations.  However,  nothing  in  this 
section  shall  be  construed  to  preempt 
any  provision  of  a  State  constitution  or 
State  statute  that  prohibits  or  restricts 
the  expenditure  of  State  funds  in  or  by 
religious  oreanizations. 

(a)  (1)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  TANF 
programs  as  long  as  their  TANF  or 
MOE-funded  services  are  provided 
consistent  with  the  Establishment 
Clause  and  the  Free  Exercise  Clause  of 
the  First  Amendment  to  the  United 
States  Constitution. 

(2)  Neither  the  Federal  government 
nor  a  State  or  local  government  in  its 
use  of  TANF  or  MOE  funds  shall 
discriminate  against  an  organization 
that  applies  to  provide,  or  provides, 
TANF  services  or  benefits  on  the  basis 
of  the  organization's  religious  character 
or  affiliation. 

(b)  No  TANF  or  MOE  funds  provided 
directly  to  participating  organizations 
may  be  expended  for  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
If  an  organization  conducts  such 
activities,  it  must  offer  them  separately, 
in  time  or  location,  from  the  programs 
or  services  for  which  it  receives  direct 
TANF  funds  under  this  part,  and 
participation  must  be  voluntary  for  the 
beneficiaries  of  those  programs  or 
services. 

(c)  A  religious  organization  that 
participates  in  the  TANF  program  will 
retain  its  independence  from  Federal, 
State,  and  local  governments  and  may 
continue  to  carry  out  its  mission. 
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including  the  definition,  practice  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  expend  TANF 
or  MOE  funds  that  it  receives  directly  to 
support  any  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  Among 
other  things,  faith-based  organizations 
may  use  space  in  their  facilities  to 
provide  TANF-funded  services  without 
removing  religious  art.  icons,  scriptures, 
or  other  symlwls.  In  addition,  a  TANF- 
funded  religious  organization  retains  the 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  dociunents. 

(d)  The  participation  of  a  religious 
organization  in,  or  its  receipt  of  funds 
from,  a  TANF  program  does  not  affect 
that  organization's  exemption  provided 
under  42  U.S.C.  2000e-l  regarding 
employment  practices. 

(e)  A  religious  organization  that 
receives  TANF  or  MOE  funds  shall  not, 
in  providing  program  services  or 
benefits,  discriminate  against  a  TANF 
applicant  or  recipient  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to 
hold  a  religious  belief,  or  a  refusal  to 
actively  participate  in  a  religious 
practice. 

(f)  If  an  otherwise  eligible  TANF 
applicant  or  recipient  objects  to  the 
religious  character  of  a  TANF  service 
provider,  the  recipient  is  entitled  to 
receive  services  from  an  alternative 
provider.  In  such  cases,  the  State  or 
local  agency  must  refer  the  individual  to 
an  alternative  provider  of  services 


within  a  reasonable  period  of  time,  as 
defined  by  the  State  agency.  That 
alternative  provider  must  be  reasonably 
accessible  and  have  the  capacity  to 
provide  comparable  services  to  the 
individual.  Such  services  shall  have  a 
value  that  is  not  less  than  the  value  of 
the  services  that  the  individual  would 
have  received  from  the  program 
participant  to  which  the  individual  had 
such  objection,  as  defined  by  the  State 
agency.  The  alternative  provider  need 
not  be  a  secular  organization.  It  must 
simply  be  a  provider  to  which  the 
recipient  has  no  religious  objection. 
States  may  define  and  apply  the  terms 
"reasonably  accessible,"  "a  reasonable 
period  of  time."  "comparable," 
"capacity,"  and  "  value  that  is  not  less 
than."  The  appropriate  State  or  local 
governments  that  administer  TANF- 
funded  programs  shall  ensure  that 
notice  of  their  right  to  alternative 
services  is  provided  to  applicants  or 
recipients.  The  notice  must  clearly 
articulate  the  recipient's  right  to  a 
referral  and  to  services  that  reasonably 
meet  the  timeliness,  ca[>acity. 
accessibility,  and  equivalency 
requirements  discussed  above. 

(g)  Religious  organizations  that 
receive  TANF  funds  are  subject  to  the 
same  regulations  as  other 
nongovernmental  organizations  to 
account,  in  accordance  with  generally 
accepted  auditing/accounting 
principles,  for  the  use  of  such  funds. 
Religious  organizations  may  keep  any 
TANF  funds  they  receive  for  services 
segregated  in  a  separate  account  from 
nongovernmental  funds.  If  religious 
organizations  choose  to  segregate  their 


funds  in  this  manner,  only  the  TANF 
funds  are  subject  to  audit  by  the 
government  under  the  program. 

(h)  This  section  applies  whenever  a 
State  or  local  organization  uses  TANF 
funds  to  procure  services  and  benefits 
from  nongovernmental  organizations,  or 
redeems  certificates,  vouchers,  or  other 
forms  of  disbursement  from  them 
whether  with  Federal  funds,  or  State 
and  local  funds  claimed  to  meet  the 
maintenance-of-effort  requirements  of 
section  409(a)(7)  of  the  Social  Security 
Act.  When  State  or  local  funds  are  used 
to  meet  the  TANF  MOE  requirements, 
the  provisions  apply  irrespective  of 
whether  the  State  or  local  funds  are  co- 
mingled  with  Federal  funds,  segregated, 
or  expended  in  separate  State  programs. 

(i)  Preemption.  Nothing  in  this  section 
shall  be  construed  to  preempt  any 
provision  of  a  State  constitution  or  State 
statute  that  prohibits  or  restricts  the 
expenditiu*  of  State  funds  in  or  by 
religious  organizations. 

(j)  If  a  nongovernmental  intermediate 
organization,  acting  under  a  contract  or 
other  agreement  with  a  State  or  local 
government,  is  given  the  authority 
under  the  contract  or  agreement  to 
select  nongovernmental  organizations  to 
provide  TANF  or  MOE-funded  services, 
the  intermediate  organization  must 
ensure  that  there  is  compliance  with  the 
Charitable  Choice  provisions.  The 
intermediate  organization  retains  all 
other  rights  of  a  nongovenunental 
organization  under  the  Charitable 
Choice  provisions. 
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Part  V 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

45  CFR  Part  1050 

Charitable  Choice  Provisions  Applicable 
to  Programs  Authorized  Under  the 
Community  Services  Block  Grant  Act; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Familiea 

45  CFR  Part  1050 

Rm  0970-AC13 

Charltabte  Choico  Provisions 
Applicable  to  Programs  Authorized 
Under  the  Community  Services  Block 
Grant  Act 

agency:  Administration  for  Children 
and  Families  (ACF),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Proposed  rule^ 


summary:  This  proposed  rule  would 
implement  the  Charitable  Choice 
statutory  provisions  at  section  679  of  the 
Community  Services  Block  Grant  Act 
("CSBG  Act").  These  provisions  apply 
to  programs  authorized  under  the  Act, 
including  the  Community  Services 
Block  grant  program,  Training, 
Technical  Assistance  and  Capacity 
Building  program.  Community  Food 
and  Nutrition  Program.  National  Youth 
Sports  program,  and  discretionary 
grants  for  economic  development,  rural 
community  development,  and 
neighborhood  iimovation,  which  are  all 
administered  by  the  Administration  for 
Children  and  Families  (ACF).  It  is  ACF's 
policy  that,  within  the  framework  of 
constitutional  church-state  guidelines, 
faith-based  organizations  should  be  able 
to  compete  on  an  equal  footing  for 
funding,  and  ACF  supports  the 
participation  of  faith-based 
organizations  in  these  programs. 
DATES:  Consideration  will  be  given  to 
comments  received  by  February  18, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  Administration  for 
Children  and  Families,  Office  of 
Community  Services.  370  L'Enfant 
Promenade,  SW.,  5th  floor,  Washington, 
DC  20447.  Attention:  Clarence  Carter. 
Comments  will  be  available  for  public 
inspection  Monday  through  Friday  8:30 
a.m.  to  5  p.m.  on  the  5th  floor  of  the 
Department's  offices  at  the  above 
address.  You  may  also  transmit 
comments  electronically  via  the  Internet 
at:  http://www.acf.dhhs.gov/ 
hypemews/.  To  download  an  electronic 
version  of  the  rule,  you  should  access 
ACF's  regulation  page  at:  http:// 
www.acf.  dhs.gov/budget/html. 
FOR  FURTHER  MFORMATION  CONTACT: 
Clarence  Carter,  (202)  401-9333. 
SUPPLEMENTARY  information: 


I.  Statutory  Authority 

This  proposed  regulation  is  issued 
under  the  authority  granted  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  by  42  U.S.C.  9901. 
Section  9901  sets  forth  provisions 
authorizing  States  to  provide  an 
opportunity  for  active  participation  by 
faith  based  groups,  as  well  as  charitable, 
private,  and  neighborhood  based 
organizations,  in  programs  directed  to 
eliminate  poverty. 

II.  Background 

Title  II  of  the  Community  - 
Opportunities,  Accountability,  and 
Training  and  Education  Services  Act  of 
1998  (COATS)  (Pub.  L.  105-285)  set 
forth  certain  "Charitable  Choice" 
provisions  clarifying  Federal.  State,  and 
local  authority  to  use  religious 
organizations  to  provide  benefits  and 
services  that  help  families  achieve  self- 
sufficiency  in  programs  authorized 
under  the  CSBG  Act.  In  addition  to 
giving  families  a  greater  choice  of 
providers,  these  provisions  set  forth 
certain  requirements  to  ensure  that 
religious  organizations  are  able  to 
compete  on  an  equal  footing  for  funds 
without  impairing  the  religious 
character  of  such  organizations  and 
without  diminishing  the  religious 
freedom  of  the  CSBG  Act  recipients. 

President  Bush  has  made  it  one  of  his 
Administration's  top  priorities  to  ensure 
that  Federal  programs  are  fully  open  to 
faith-based  and  commimity  groups  in  a 
manner  that  is  consistent  with  the 
Constitution.  It  is  the  Administration's 
view  that  faith-based  organizations  are 
an  indis(>ensable  part  of  the  social 
services  network  of  the  United  States. 
Faith-based  organizations,  including 
places  of  worship,  nonprofit 
organizations,  and  neighborhood 
groups,  offer  scores  of  social  services  to 
those  in  need.  The  Charitable  Choice 
provisions  in  the  CSBG  Act  are 
consistent  with  the  Administration's 
belief  that  there  should  be  an  equal 
opportunity  for  all  organizations — both 
faith-based  and  noiueligious — to 
participate  as  partners  in  Federal 
programs  to  serve  Americans  in  need. 

m.  Regulatory  Provisions 

The  Charitable  Choice  provisions  in 
the  CSBG  Act  contain  important 
protections  both  for  religious 
organizations  that  receive  funding  and 
for  the  individuals  who  receive  their 
services.  This  proposed  rule  would 
implement  the  Charitable  Choice 
provisions  applicable  to  Federal.  State, 
and  local  governments  when  funding 
public  and  private  organizations — 
including  religious  organizations.  The 


objective  of  this  proposed  rule  is  to 
ensure  that  the  CSBG  Act  programs  are 
open  to  all  eligible  organizations, 
regardless  of  their  religious  affiliation  or 
character,  and  to  establish  clearly  the 
proper  uses  of  CSBG  Act  funds  and  the 
conditions  for  receipt  of  funding. 

Under  the  proposed  rule  a  new  Part 
1050.  "Charitable  Choice  Under  the 
Community  Services  Block  Grant 
Programs,"  would  be  added*lo  Title  45 
of  the  Code  of  Federal  Regulations.  We 
propose  to  add  three  sections  under  this 
part. 

First,  section  1050.1,  "Scope."  would 
provide  that  this  part  applies  to  all 
■programs  authorized  in  die  Community 
Services  Block  Grant  Act. 

Second,  section  1050.2.  "Definitions." 
would  provide  the  following  definitions 
applicable  to  this  proposed  new  part: 

Applicable  Program  means  any  program 
authorized  under  Title  11  of  the  Community 
Opportunities,  Accountability,  and  Training 
and  Education  Act  of  1998, 42  U.S.C.  9901. 
et.  seq. 

Direct  funding,  directly  funded,  or  funding 
provided  directly  means  funding  that  is 
provided  to  an  organization  directly  from  a 
governmental  entity  or  an  intermediate 
organization,  as  opposed  to  funding  that  an 
organization  receives  as  a  result  of  the 
genuine  and  independent  private  choice  of  a 
beneficiary. 

Intermediate  Organization  means  a  non-     v 
governmental  organization  that  is  authorized 
by  the  terms  of  a  contract,  grant  or  other 
agreement  with  the  Federal  Government,  or 
a  State  or  local  government,  to  select  other 
non-governmental  organizations  to  provide 
assistance  under  an  applicable  program.  For 
example,  when  a  State  uses  CSBG  funds  to 
pay  for  technical  assistance  services  provided 
by  a  private  entity  and  also  authorizes  that 
entity  to  subcontract  for  a  portion  of  the 
technical  assistance  effort,  the  private  entity 
is  an  intermediate  organization. 

Program  Beneficiary  or  Recipient  means  an 
individual  who  receives  services  under  a 
program  funded  in  whole  or  part  by  an 
applicable  program. 

Program  Participant  means  a  public  or 
private  entity  that  has  received  financial 
assistance  under  an  applicable  program. 

Religious  orgqnization  means  a  nonprofit 
religious  organization. 

The  third  and  final  section  of  the 
proposed  new  part,  "What  Conditions 
Apply  to  the  Charitable  Choice 
Provisions  of  the  CSBG  Act?"  would  be 
found  at  section  1050.3.  Introductory 
language  would  speak  to  the 
applicability  of  the  Charitable  Choice 
provisions  of  the  CSBG  Act. 
Specifically,  the  rules  would  provide 
that  the  Charitable  Choice  provisions 
apply  whenever  the  Federal 
government,  or  State  or  local 
governments,  provide  awards,  contracts, 
or  other  assistance  under  any  program 
authorized  in  the  Community  Services 
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Block  Grant  Act.  42  U.S.C.  9901,  et  seq. 
Additionally,  these  provisions  apply 
whenever  an  intermediate  organization 
acting  under  a  contract,  grant,  or  other 
agreement  with  a  Federal,  State,  or  local 
govenunent  entity  selects  another 
nongovenunental  organizations  to 
provide  assistance  under  any  of  the 
programs  authorized  in  the  CSBG  Act. 

miwever,  because  the  Charitable 
Choice  provisions  refer  only  to  Federal, 
State  and  local  governments,  these 
provisions  do  not  apply  to  Tribal 
governments  operating  CSBG  programs 
under  section  677  of  the  Community 
Services  Block  Grant  Act. 

The  CSBG  Charitable  Choice  rules 
apply  to  programs  carried  out  under  the 
CSBG  statute.  When  a  program  is 
funded  by  CSBG  as  well  as  by  other 
Federal  sources,  the  CSBG  Charitable 
Choice  ndes  apply  to  the  use  of  those 
funds  except  to  the  extent  that  the 
Charitable  Choice  provisions  are 
inconsistent  with  provisions  applicable 
to  the  other  funding  sources. 

Section  1050.3  of  the  proposed  rule 
would  contain  the  following  elements: 

•  Equal  Treatment  for  Religious 
Organizations.  The  Charitable  Choice 
provision  in  the  CSBG  Act  clarifies  the 
rights  of  faith-based  organizations  that 
receive  funding.  The  proposed  rule 
woidd  make  clear  under  paragraph  (a)  of 
section  1050.3  that  organizations  are 
eligible  to  participate  in  assistance 
programs  without  regard  to  their 
religious  character  or  affiliation,  and 
that  organizations  may  not  be  excluded 
fix>m  the  competition  for  program  funds 
simply  because  they  are  religious. 
Specifically,  religious  organizations  are 
eUgible  to  compete  for  fimding  on  the 
same  basis,  and  under  the  same 
eligibility  requirements,  as  all  other 
nonprofit  organizations.  The  Federal 
government,  and  State  and  local 
governments  and  intermediate 
organizations  administering  programs 
tmder  the  CSBG  Act,  are  prohibited 
from  discriminating  against 
organizations  on  the  basis  of  religion  or 
their  religious  character. 

The  Charitable  Choice  provisions 
must  be  implemented  within  the 
context  of  the  authorizing  legislation. 
The  Community  Services  Block  Grant 
program  imder  the  CSBG  Act  contains 
specific  requirements  concerning  CSBG 
eligible  entities.  The  law  requires  that 
all  eligible  entities  in  that  program 
administer  CSBG  fimds  "through  a 
tripartite  board  *  *  *  that  fully 
participates  in  the  development, 
planning,  implementation,  and 
evaluation  of  the  program  to  serve  low- 
income  communities."  (42  U.S.C.  9910). 
Section  9910  further  requires  that  the 
tripartite  board  include  equal 


representation  from  elected  public 
officials,  representatives  of  low-income 
families  in  the  neighborhoods  served, 
and  officials  or  members  of  business, 
industry,  labor,  religious,  law 
enforcement,  education  or  other  major 
groups  interested  in  the  community 
served. 

•  Restriction  on  Religious  Activities 
by  Organizations  that  Receive  Direct 
CSBG  Funding.  Paragraph  (b)  of  section 
1050.3  of  the  proposed  rule  describes 
limitations  on  the  use  of  fimds  provided 
imder  the  CSBG  Act  directly  to  an 
organization  by  a  govenmiental  entity  or 
by  an  intermediate  organization  that  has 
the  same  duties  as  a  governmental 
entity,  as  opposed  to  those  fimds  that  an 
organization  receives  as  the  result  of  the 
genuine  and  independent  private  choice 
of  a  beneficiary.  1  Specifictdly,  program 
fimds  that  are  provided  directly  to  a 
participating  organization  may  not  be 
used  to  support  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  lif  the 
organization  engages  in  such  activities, 
the  activities  must  be  offered  separately, 
in  time  or  location,  firom  the  programs 
or  services  for  which  it  receives  direct 
funding  imder  the  CSBG  Act,  and 
participation  must  be  voluntary  for  the 
program  participants.  This  requirement 
ensures  that  program  funds  provided 
directly  to  religious  organizations  are 
not  used  to  support  inherently  religious 
activities.  Thus,  funds  provided  directly 
under  the  CSBG  Act  to  a  participating 
organization  may  not  be  used,  for 
example,  to  conduct  prayer  meetings, 
studies  of  sacred  texts,  or  any  other 
activity  that  is  inherently  religious. 
Additionally,  organizations  may  not 
fund  these  activities  with  cost  sharing  or 
matching  funds,  which  must  be  used  in 
a  manner  consistent  with  the  federal 
funds. 

This  restriction  does  not  mean  that  an 
organization  that  receives  direct  funding 
under  the  CSBG  Act  caimot  engage  in 
inherently  religious  activities.  It  simply 
means  such  an  organization  cannot  fund 
these  activities  with  such  funds 
provided  directly  from  a  government 
source  or  an  intermediate  organization 
that  has  the  same  duties  as  a 


'  In  the  Charitable  Choice  context,  the  term 
"direct"  funding  is  used  to  describe  funds  that  are 
provided  "directly"  by  a  governmental  entity  or  an 
intermediate  organization  with  the  same  duties  as 
a  governmental  entity,  as  opposed  to  funds  that  an 
organization  receives  as  the  resuh  of  the  genuine 
and  independent  private  choice  of  a  beneficiary.  In 
other  contexts,  the  term  "direct"  funding  may  be 
used  to  refer  to  those  funds  that  an  organization 
receives  directly  from  the  Federal  government  (also 
known  as  "discretionary"  funding],  as  opposed  to 
funding  that  it  receives  from  a  State  or  local 
govenunent  (also  known  as  "indirect"  or  "block 
grant"  funding).  In  these  proposed  regulations,  the 
term  "direct"  has  the  former  meaning. 


governmental  entity.  Thus,  faith-based 
organizations  that  receive  direct  funding 
must  take  steps  to  separate,  in  time  or 
location,  their  inherently  religious 
activities  fitim  the  government-  or 
intermediate  organization-funded 
services  that  they  offer. 

In  addition,  any  participation  by  a 
beneficiary  in  such  religious  activities 
must  be  voluntary.  An  invitation  to 
participate  in  an  organization's  religious 
activities  is  not  in  itself  inappropriate. 
However,  participating  religious 
organizations  must  be  careful  to 
reassure  program  beneficiaries  that  they 
will  receive  services  even  if  they  do  not 
participate  in  these  activities,  and  that 
their  decision  will  have  no  bearing  on 
the  services  they  receive.  In  short,  any 
participation  by  recipients  of  services  in 
such  religious  activities  must  be 
voluntary  and  understood  to  be 
voluntary. 

These  restrictions  on  inherendy 
religious  activities  do  not  apply  where 
CSBG  funds  are  provided  to  religious 
organizations  as  a  result  of  a  genuine 
and  independent  private  choice  of  a 
program  beneficiary.  A  religious 
organization  may  receive  funds  as  the 
result  of  a  beneficiary's  genuine  and 
independent  private  choice  if,  for 
example,  a  beneficiary  redeems  a 
voucher,  coupon,  certificate,  or  similar 
funding  mechanism  that  was  provided 
to  that  individual  under  a  program  that 
is  designed  to  give  that  individual  a 
choice  among  providers.  Thus,  religious 
organizations  that  receive  funds  under 
the  CSBG  Act  as  a  result  of  a 
beneficiary's  genuine  and  independent 
private  choice  need  not  separate,  in  time 
or  location,  their  inherendy  religious 
activities  fit)m  the  CSBG-funded 
services  they  provide,  provided  that 
they  otherwise  satisfy  the  requirements 
of  the  program. 

•  Religious  Character  and 
Independence  of  Religious 
Organizations.  Paragraph  (c)  of  the 
proposed  rule  clarifies  that  a  religious 
organization  that  participates  in  the 
CSBG  Act  programs  retains  its 
independence  bom  Federal,  State,  and 
local  governments,  provided  that  it  does 
not  use  direct  program  funds  to  support 
inherently  religious  activities.  It  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice  and 
expression  of  its  religious  beliefs. 
Among  other  things,  religious 
organizations  may  use  their  fecilities  to 
provide  government-funded  services, 
without  removing  religious  art,  icons, 
scriptures,  or  other  symbols.  In 
addition,  a  government-funded  religious 
organization  may  retain  religious  terms 
in  its  organization's  name,  select  its 
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board  members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

•  Employment  Practices.  Under 
paragraph  (d).  the  proposed  rule 
clarifies  that  the  receipt  of  funds  from 
programs  authorized  in  the  CSBG  Act 
does  not  affect  a  participating  religion 
organization's  exemption  provided 
under  42  U.S.C.  2000-e  regarding 
employment  practices.  Title  VII  of  the 
Federal  Civil  Rights  Act  of  1964 
provides  that  a  religious  organization 
may,  without  nmning  afoul  of  Title  VII, 
employ  individuals  who  share  its 
religious  beliefs.  This  provision  helps 
enable  faith-based  groups  to  promote 
common  values,  a  sense  of  community 
and  unity  of  purpose,  and  shared 
experiences  through  service — all  of 
which  can  contribute  to  a  religious 
organization's  effectiveness.  It  thus 
helps  protect  the  religious  liberties  of 
communities  of  faith.  The  CSBG  Act's 
Charitable  Choice  provisions  thus 
reflect  the  recognition  that  a  religious 
organization  may  determine  that,  in 
order  to  define  or  carry  out  its  mission, 
it  is  important  that  it  be  able  to  take  its 
faith  into  account  in  making 
employment  decisions. 

•  Nondiscrimination  Against 
Beneficiaries.  The  proposed  rule  also 
contains  provisions  that  apply  to  the 
individuals  who  receive  funded 
services.  The  first  of  these  is  found 
under  paragraph  (e)  of  the  proposed 
rule.  This  section  clarifies  that  religious 
organizations  are  prohibited  frtjm 
discriminating  against  beneficiaries  or 
potential  beneficiaries  on  the  basis  of 
religion  or  religioiis  belief.  Accordingly, 
religious  organizations,  in  providing 
services  funded  in  whole  or  in  part 
under  any  program  authorized  in  the 
CSBG  Act,  may  not  discriminate  against 
current  or  prospective  program 
beneficiaries  on  the  basis  of  religion,  a 
religious  belief,  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 
•  Fiscal  Accountability.  Under 
paragraph  (f)  of  the  proposed  rule,  we 
outline  the  financial  responsibility 
incurred  through  the  receipt  of  funds 
from  programs  authorized  under  the 
CSBG  Act.  Religious  organizations  that 
receive  such  funding  to  provide  services 
or  benefits  are  subject  to  the  same 
requirements  as  other  nongovernmental 
organizations  to  account,  in  accordance 
with  generally  accepted  auditing  and 
accounting  principles,  for  use  of  such 
funds.  Religious  organizations  are  also 
required  to  account  for  the  expenditure 
of  all  govenunental  funds  and  are 
subject  to  audit  by  the  government. 
Religious  organizations  must  segregate 


their  govenunent  funds  provided  under 
any  of  the  programs  in  the  CSBG  Act 
from  their  other  funds  so  that  only  the 
use  of  their  government  funds  would  be 
subject  to  audit  under  the  applicable 

CSBG  Act  prooam. 

•  Effect  on  State  and  Local  Funds. 

The  proposed  rule  at  paragraph  (g) 
provides  that  if  a  State  or  local 
government  contributes  its  own  funds  to 
supplement  federal  CSBG  funded 
activities,  the  State  or  local  government 
has  the  option  to  separate  out  the 
Federal  funds  or  commingle  them. 
However,  if  the  funds  are  commingled, 
the  Charitable  Choice  provisions  apply 
to  all  of  the  commingled  funds. 

•  Treatment  of  Intermediate 
Organizations.  Finally,  paragraph  (h)  of 
the  proposed  rule  provides  that,  if  a 
nongovernmental  organization  (referred 
to  here  as  an  "intermediate 
organization"),  acting  under  a  contract, 
grant,  or  other  agreement  with  the 
Federal  Government  or  a  State  or  local 
government,  is  given  the  authority 
undOT  the  contract  or  agreement  to 
select  other  nongovernmental 
organizations  to  provide  services  under 
the  program,  the  intermediate 
organization  must  ensiue  that  there  is 
compliance  with  the  Charitable  Choice 
provisions.  The  intermediate 
organization  retains  all  other  rights  of  a 
nongovernmental  organization  under 
the  Charitable  Choice  provisions. 

IV.  Paperwork  Reduction  Act  of  1995 

No  new  information  collection 
requirements  are  imposed  by  these 
regulations,  nor  are  any  existing 
requirements  changed  as  a  result  of  their 
promulgation.  Therefore,  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  regarding  reporting  and  record 
keeping,  do  not  apply. 

V.  Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
60S(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  that 
this  rule  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Regulatory  Impact  Analysis 
Executive  Order  12866  requires  that 

regulations  be  reviewed  to  ensiu«  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  rule  is 
considered  a  "significant  regulatory 
action"  under  3(f)  of  the  Executive 
Order,  and  therefore  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 


Vn.  Unfiuided  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  mwe 
in  any  one  year. 

The  Department  has  determined  that 
this  rule  would  not  impose  a  mandate 
that  will  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
more  than  $100  millitm  in  any  one  year. 

Vm.  Congressional  Review 

This  regulation  is  not  a  major  rule  as 
defined  in  5  U.S.C.  chapter  8. 

K.  Assessment  of  Federal  Regulation 
and  Policies  on  Families 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  proposed  policy  or 
regulation  may  affect  family  well  being. 
If  the  agency's  determination  is 
affirmative,  then  the  agency  must 
prepare  an  impact  assessment 
adcfressing  seven  criteria  specified  in 
the  law.  These  regulations  will  not  have 
an  impact  on  family  well  being  as 
defined  in  the  legislation. 

X.  Executive  Order  13132 

Executive  Order  13132,  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  government 
officials  in  the  development  of 
regulatory  policies  with  federalism 
implications.  Consistent  with  Executive 
Order  13132,  we  specifically  solicit 
comment  from  State  and  local 
government  officials  on  this  proposed 
rule. 

Executive  Order  13175:  ConsulUtion 
and  Coordination  wdth  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  6.  2000)  requires  us  to 
develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  Although  it  is  not  clear 
that  the  proposed  rule  will  have  tribal 
implications,  we  specifically  solicit 
comment  on  this  proposed  rule  bom 
tribal  officials. 

List  of  Subiects  in  45  CFR  Part  1050 

Grant  programs-social  programs. 
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(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93569  Community  Services 
Block  Grant) 

Dated:  December  12,  2002. 
Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  discussed  above,  we 
are  proposing  to  add  to  45  CFR  chapter 
X  a  new  part  1050  to  read  as  follows: 

PART  1050— CHARITABLE  CHOICE 
UNDER  THE  COMMUNITY  SERVICES 
BLOCK  GRANT  PROGRAM 

Sec. 

1050.1  Scope. 

1050.2  Dennitions. 

1050.3  What  conditions  apply  to  the 
Charitable  Choice  provisions  of  the 
CSBG  Act? 

Aathority:  42  U.S.C.  9901  et  seq. 

f  1050.1    Scope. 

This  part  applies  to  programs 
authorized  under  the  Community 
Services  Block  Grant  Act  (CSBG  Act). 
(42  U.S.C.  9901.  9913.  9920,  9921.  9922. 
9923) * 

11050.2    Dennttions. 

Applicable  program  means  any 
program  authorized  imder  Title  II  of  the 
Community  Opportunities, 
Accountability,  and  Training  and 
Education  Act  of  1998. 42  U.S.C.  9901. 
etseq. 

Direct  funding,  directly  funded  or 
funding  provided  directly  means 
funding  that  is  provided  to  an 
organization  directly  by  a  governmental 
entity  or  an  intermediate  organization 
that  has  the  same  duties  as  a 
governmental  entity,  as  opposed  to 
funding  that  an  organization  receives  as 
a  result  of  the  genuine  and  independent 
private  choice  of  a  beneficiary. 

Intermediate  organization  means  an 
organization  that  is  authorized  by  the 
terms  of  a  contract,  grant  or  other 
agreement  with  the  Federal 
Government,  or  a  State  or  local 
government,  to  select  other  non- 
governmental organizations  to  provide 
assistance  under  an  applicable  program. 
For  example,  when  a  State  uses  CSBG 
funds  to  pay  for  technical  assistance 
services  provided  by  a  private  entity 
and  also  authorizes  that  entity  to 
subcontract  for  a  portion  of  the 
technical  assistance  effort,  the  private 
entity  is  an  intermediate  organization. 

Program  beneficiary  or  recipient 
means  an  individual  who  receives 
services  under  a  program  funded  in 
whole  or  part  by  an  applicable  program. 

Program  participant  means  a  public 
or  private  entity  that  has  received 
financial  assistance  under  an  applicable 
program. 


Religious  organization  means  a 
nonprofit  religious  organization. 

S1050.3    What  conditions  apply  to  the 
Charitable  Choice  provisions  of  th»  CSBG 
Act? 

These  Charitable  Choice  provisions 
apply  whenever  the  Federal 
govenunent,  or  a  State  or  local 
government.  uses-CSBG  provided 
awards,  contracts,  or  other  assistance 
under  any  program  authorized  in  the 
Conununity  Services  Block  Grant,  42 
U.S.C.  9901,  et  seq.  Additionally,  these 
provisions  apply  whenever  an 
intermediate  organization  acting  imder  a 
contract,  grant,  or  other  agreement  with 
a  Federal.  State,  or  local  government 
entity  selects  nongovernmental 
organizations  to  provide  assistance 
under  any  of  the  programs  authorized 
imder  the  Community  Services  Block 
Grant  Act. 

(a)(1)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  the 
applicable  programs  as  long  as  they  use 
program  funds  consistent  with  the 
Establishment  Clause  and  tl^e  Free 
-Exercise  Clause  of  the  First  Amendment 
to  the  United  States  Constitution. 

(2)  Neither  the  Federal  government 
nor  a  State  or  local  government 
receiving  funds  imder  an  applicable 
program  shall  discriminate  against  an 
organization  that  applies  to  provide,  or 
provides,  services  or  benefits  on  the 
basis  of  the  organization's  religious 
.  character  or  affiliation. 

(b)  No  program  participant  that 
receives  direct  funding  under  an 
applicable  program  may  expend  the 
program  funds,  for  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  If  an 
organization  conducts  such  activities,  it 
must  offer  them  separately,  in  time  or 
location,  frtjm  the  programs  or  services 
directly  funded  under  any  applicable 
program,  and  participation  must  be 
voluntary  for  program  beneficiaries. 

(c)  A  religious  organization  that 
participates  in  an  applicable  program 
will  retain  its  independence  frtim 
Federal,  State,  and  local  governments 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice  and  expression  of  its  religious 
beliefs,  provided  that  it  does  not  expend 
any  direct  funding  under  the  applicable 
program  to  support  any  inherently 
religious  activities,  such  as  worsbdp. 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  services  funded 
under  an  applicable  program  without 
removing  religious  art,  icons,  scriptures, 
or  other  symbols.  In  addition,  sudi  a 


religious  organization  retains  the 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(d)  The  participation  of  a  religious 
organization  in,  or  its  receipt  of  funds 
frx)m,  an  applicable  program  does  not 
affect  that  organization's  exemption 
provided  under  42  U.S.C.  2000e-l 
regarding  employment  practices. 

(e)  A  religious  organization  that 
receives  funds  under  an  applicable 
program,  shall  not,  in  providing 
program  services  or  benefits, 
discriminate  against  a  program 
beneficiary  or  prospective  pro-am 
beneficiary  on  the  basis  of  religion,  a 
religious  belief,  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

(f)  Religious  organizations  that  receive 
funds  under  an  applicable  program  are 
subject  to  the  same  regulations  as  other 
nongovernmental  organizations  to 
account,  in  accordance  with  generally 
accepted  auditing  and  accounting 
principles,  for  the  use  of  such  funds.  In 
addition,  religious  organizations  are 
required  to  keep  any  Federal  funds  they 
receive  for  services  segregated  in  a 
separate  account  from  non-Federal 
funds.  Only  the  segregated  government 
funds  are  subject  to  audit  by  the 
government  imder  the  applicable 
program. 

(g)  ff  a  State  or  local  government 
contributes  its  own  funds  to  supplement 
CSBG  funded  activities,  the  State  or 
local  government  has  the  option  to 
segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  commingled,  the  Charitable  Choice 
provisions  apply  to  all  of  the 
commingled  funds. 

(h)  ff  a  nongovernmental  intermediate 
organization,  acting  under  a  grant, 
contract,  or  other  agreement  with  the 
Federal.  State  or  local  government,  is 
given  the  authority  to  select 
nongovernmental  organizations  to 
provide  services  under  an  applicable 
program,  then  the  intermediate 
organization  must  ensure  that  there  is 
compliance  with  these  Charitable 
Choice  provisions.  The  intermediate 
organization  retains  all  other  rights  of  a 
nongovernmental  organization  under 
the  Charitable  Choice  provisions. 

(FR  Doc.  02-31675  Filed  12-12-02;  4:32  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Doctot  No.  98-204;  FCC  02-303] 

RIN4223 

Review  Of  ttw  Commission's 
Broadcast  apd  Calais  Equal 
Empioymsnt  Opportunity  Rules  and 
Policiss 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  In  this  document  the 
Commission  solicits  comment  on  how 
to  apply  Equal  Employment 
Opportunity  ("EEO")  rules  to  part-time 
employees.  The  Commission  also  seeks 
comment  on  how  many  and  what  types 
of  positions  in  the  broadcast  and 
multichannel  video  programming 
distributors  (MVPD)  industry  would  fall 
into  the  part-time  classification.  The 
intended  effect  is  to  invite  comments  on 
all  aspects  of  the  Commission's 
proposal. 

DATES:  Comments  are  due  on  or  before 
December  20,  2002;  reply  comments  are 
due  on  or  before  January  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Estella  Salvatierra,  Media  Bureau,  (202) 
418-1789  or  via  e-mail  at 
EsalvatierTa@fcc.gov. 

S4JPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Media  Bureau's  Third 
Notice  of  Proposed  Rulemaking  ("3rd 
NPRM")  MM  98-204;  FCC  02-303, 
adopted  November  7,  2002,  and  released 
November  20,  2002.  The  complete  text 
of  this  3rd  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257, 445  12th  Street. 
SW.,  Washington,  DC  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
n.  445  12th  Street,  SW.,  Room  CY-B- 
402,  Washington,  DC  20554.  telephone 
(202)  863-2893,  facsimile  (202)  863- 
2898.  or  via  email  qualexint@aol.com. 
Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419  comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings 
(63  FR  24121,  May  1. 1998).  This 
document  is  available  in  alternative 
formats  (computer  diskette,  large  print, 
audio  record,  and  Braille).  Persons  with 
disabilities  who  need  documents  in 
these  formats  may  contact  Brian  Millin 
at  (202)  418-7426  (voice).  (202)  418- 


7365  (TTY),  or  via  e  mail  at 
bmillin@fcc.gov.  Parties  may  submit 
their  comments  using  the  Commission's 
Electronic  Comment  Filing  System 
("ECFS")  or  by  filing  paper  copies. 
Comments  may  be  filed  as  an  electronic 
file  via  the  Internet  at  http:// 
www.fcc.gov/e-file/ecfs.html.  Genetaily, 
only  one  copy  of  an  electronic 
submission  must  be  filed.  If  multiple 
docket  or  rulemaking  numbers  appear  in 
the  caption  of  this  proceeding 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  obtain  filing  instructions  for  e-mail 
comments,  conunenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Additional  information  on  ECFS  is 
available  at  http://www.fcc.gov/e-file/ 
ecfs.html. 

Filings  may  also  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
ovemi^t  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary. 
Federal  Commtuiications  Commission. 


Synopsis  ofThird  Notice  of  Proposed 
Rulemaking 

1.  The  EEO  rules  apply  to  all  "full- 
time  employees,"  defined  as  those 
whose  regular  work  schedule  is  30 
hours  or  more  a  week.  We  have 
previously  applied  a  "substantial 
compliance"  policy  to  positions 
involving  less  than  30  hours  a  week, 
although  we  did  not  require  reporting  of 
this  effort  and  did  not  focus  on  part- 
time  hires  in  our  review  of  EEO 
programs.  As  discussed,  we  do  not  have 
sufficient  evidence  in  the  ctirrent  record 
to  make  an  informed  decision  about 
whether  and  how  to  apply  the  new  EEO 
rules  and  policies  to  part-time  positions, 
defined  as  less  than  30  hours  per  week. 
We  are  thus  seeking  conunent  on  this 
issue.  In  particular,  we  seek  comment 
on  how  many  and  what  types  of 
positions  in  the  broadcast  and  MVPD 
industries  fall  into  this  category,  what  is 
the  significance  of  these  positions  in 
terms  of  entry  into  broadcasting,  how 
burdensome  compliance  with  the 
recruitment,  record-keeping,  and 
reporting  requirements  for  all  or  some 
part-time  positions  would  be  for 
broadcasters  and  MVPDs,  and  whether 
the  requirements  applicable  to  part-time 
positions  should  be  the  same  as  or 
different  fitjm  those  applicable  to  full- 
time  positions.  We  also  seek  conunent 
on  whether  we  should  set  a  minimum 
number  of  hours  for  a  part-time  position 
to  be  covered  by  the  rules  and.  if  so. 
what  that  minimum  should  be. 

Procedural  Matters 

2.  Ex  Parte  Rules.  With  respect  to  the 
3rd  NPRM,  this  is  a  permit-but-disclose 
notice  and  comment  proceeding.  Ex 
parte  presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See:  47  CFR 
1.1202. 1.1203,  and  1.1206(a). 

7.  Initial  Regulatory  Flexibility 
Analysis.  With  respect  to  the  3rd  NPRM. 
an  IRFA  is  contained.  As  required  by 
section  603  of  the  Regulatory  Flexibility 
Act,  the  Commission  has  prepared  an 
IRFA  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
proposals  contained  in  this  3rd  NPRM. 
Written  public  comments  are  requested 
on  the  IRFA.  Comments  on  the  IRFA 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  3rd  NPRM.  but  they  must  have  a 
distinct  heading  designating  them  as 
responses  to  the  IRFA. 

Paperwoiic  Reduction  Act 

3.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis.  This  3rd  NPRM  contains 
either  a  proposed  or  modified 
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information  collection  in  that  part-time 
hires  could  potentially  be  subject  to 
information  collection  requirements.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  3rd  NPRM.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  3rd  NPRM; 
OMB  comments  are  due  60  days  bom 
the  date  of  publication  of  this  3rd  NPRM 
in  the  Federal  Register.  Comments 
shoidd  address:  (a)  Whether  the 
potential  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  1-C804,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554,  or  via  the  Internet  to 
jboley@fcc.gov  and  to  Edward  Springer, 
OMB  Desk  Officer.  10236  NEOB,  725 
17th  Street.  NW.,  Washington,  DC 
20503,  or  via  the  Internet  to 
Edward.Springer@omb.eop.gov. 

Initial  Regulatory  Flexibility  Analjrsis 

4.  As  required  by  the  RFA,  the 
Commission  has  prepared  this  present 
IRFA  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
3rd  NPRM.  Written  public  comments 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  3rd  NPRM 
provided.  The  Commission  will  send  a 
copy  of  the  3rd  NPRM.  including  this 
IRFA,  to  the  Chief  Coimsel  for  Advocacy 
of  the  Small  Business  Administration. 
In  addition,  the  3rd  NPRM  and  IRFA  (or 
siunmaries  thereof)  will  be  published  in 
the  Federal  Register. 

A.  Need  for.  and  Objectives  of.  the 
Proposed  Rule  Changes 

5.  This  3rd  NPRM  requests  comments 
concerning  the  applicability  of  new 
equal  employment  opportimity  ("EEO") 


rules  and  policies  with  respect  to  part- 
time  employees  of  broadcast  and 
multichannel  video  programming 
distributors  ("MVPDs'').  The  EEO  rules 
apply  to  full-time  employees,  defined  as 
those  whose  regular  work  schedule  is  30 
hours  or  more  a  week.  The  current 
record  is  insufficient  to  allow  the 
Commission  to  determine  whether  aild 
how  to  apply  the  rules  to  part-time 
positions,  defined  as  fewer  than  30 
hoiu-s  per  week.  The  3rd  NPRM  seeks 
comment  on  this  issue.  In  particular,  the 
3iid  NPRM  seeks  comment  on  how  many 
and  what  types  of  positions  in  the 
broadcast  and  MVPD  industries  fall  into 
this  category;  the  significance  of  these 
positions  in  terms  of  entry  into 
broadcasting;  how  burdensome 
compliance  with  the  recruitment, 
record-keeping,  and  reporting 
requirements  for  all  or  some  part-time 
positions  would  be  for  broadcasters  and 
MVPDs;  and  whether  the  requirements 
applicable  to  pari-time  positions  should 
be  the  same  as  or  different  &t>m  those 
applicable  to  full-time  positions.  We 
also  seek  conunent  on  whether  we 
shoidd  set  a  minimum  number  of  hours 
for  a  part-time  position  to  be  covered  by 
the  rules  and,  if  so,  what  that  minimum 
should  be. 

B.  Legal  Basis 

6.  Authority  for  the  actions  proposed 
in  this  3rd  NPRM  may  be  foimd  in 
sections  1, 4(i),  4(k}.  257,  301,  303(r), 
307,  308(b),  309,  334, 403,  and  634  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(k), 
257.  301.  303(r).  307.  308(b).  309,  334, 
403,  and  554. 

C  Recording.  Recordkeeping,  and  Other 
Compliance  Requirements 

7.  As  noted,  the  purpose  of  this 
rulemaking  is  to  determine  whether  and 
how  to  apply  the  Commission's  EEO 
rules  to  employment  positions  involving 
fewer  than  30  hours  per  week.  Hence, 
this  3rd  iVPRM  anticipates  that  any 
recording,  recordkeeping  and 
compliance  requirements  proposed  for 
part-time  employees  will  not  exceed 
those  already  provided  for  full-time 
employees. 

D.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rule  Would  Apply 

1.  Definition  of  a  "Small  Business" 

8.  The  proposed  rules  would  apply  to 
broadcast  stations  andMVPDs.  The  RFA 
directs  the  Commission  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  rules 
adopted  herein.  Under  the  RFA,  small 


entities  may  include  small 
organizations,  small  businesses,  and 
small  governmental  jurisdictions.  The 
RFA,  5  U.S.C.  601(3),  generally  defines 
the  term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independenUy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  btisiness  applies  "unless  an 
agency,  after  consultation  with  the 
Office  of  Advocacy  of  the  [SBA]  and 
after  opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

9.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  Finally,  "small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jiuisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  United  States  Biu^au  of  the 
Census  (Census  Bureau)  estimates  that 
this  ratio  is  approximately  accurate  for 
all  governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

2.  Issues  in  Applying  the  Definition  of 
a  "Small  Business" 

10.  As  discussed,  we  could  not 
precisely  apply  the  foregoing  definition 
of  "small  business"  in  developing  our 
estimates  of  the  number  of  small  entities 
to  which  the  rules  will  apply.  Our 
estimates  reflect  our  best  judgments 
based  on  the  data  available  to  us.  An 
element  of  the  definition  of  "small 
business"  is  that  the  entity  not  be 
dominant  in  its  field  of  operation.  We 
are  imable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  radio  or 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
any  radio  or  television  station  bom  the 
definition  of  a  small  business  on  this 
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basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  As  discussed  further 
below,  we  could  not  fully  apply  this 
criterion,  and  pur  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent.  The 
SBA's  general  size  standards  are 
developed  taking  into  account  these  two 
statutory  criteria.  This  does  not 
preclude  us  from  taking  these  factors 
into  account  in  making  our  estimates  of 
the  numbers  of  small  entities. 

11.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
from  licensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

12.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  diuing  the 
applicable  averaging  period  for 
determining  aimual  receipts,  the  annual 
receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  The 
SBA  defines  affiliation  in  13  CFR 
121.103.  In  this  context,  the  SBA's 
definition  of  affiliate  is  analogous  to  our 
attribution  rules.  Generally,  under  the 
SBA's  definition,  concerns  are  affiliates 
of  each  other  when  one  concern  controls 
or  has  the  power  to  control  the  other,  or 
a  third  party  or  parties  controls  or  has 
the  power  to  control  both.  The  SBA 
considers  factors  such  as  ownership, 
management,  previous  relationships 
with  or  ties  to  another  concern,  and 
contractual  relationships,  in 
determining  whether  affiliation  exists. 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiliated  based  on  SBA's 
definitions,  we  relied  on  the  databases 
available  to  us  to  provide  us  with  that 
information. 

3.  Estimates  Based  on  Census  Data 

13.  The  proposed  rules  will  apply  to 
broadcast  television  and  radio  stations. 
The  SBA  defines  a  television 
broadcasting  station  that  has  no  more 
than  $12.0  miUion  in  annual  receipts  as 
a  small  business.  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 


broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  other  North  American 
Industry  Qassification  (NAICS) 
numbers. 

14.  There  were  1,695  full-service 
television  stations  operating  in  the  as  of 
December  2001.  According  to  Census 
Bureau  data  for  1997,  there  were  906 
Television  Broadcasting  firms,  total,  that 
operated  for  the  entire  year.  Of  this 
total,  734  firms  had  annual  receipts  of 
$9,999,999.00  or  less  and  an  additional 
71  had  receipts  of  $10  million  to 
$24,999,999.00.  Under  this  standard,  the 
majority  of  firms  can  be  considered 
small. 

15.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $6  million  in  annual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations. 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.  Radio  stations  which  are 
separate  establishments  and  are 
primarily  engaged  in  producing  radio 
program  material  are  classified  under 
another  NAICS  number.  According  to 
Census  Bureau  data  for  1997,  there  were 
4,476  Radio  Stations  (firms),  total,  that 
operated  for  the  entire  year.  Of  this  total 
4.265  had  annual  receipts  of 
$4,999,999.00  or  less,  and  an  additional 
103  firms  had  receipts  of  $5  million  to 
$9,999,999.00.  Under  this  standard,  the 
great  majority  of  firms  can  be 
considered  small. 

16.  The  proposed  rules  would  also 
apply  to  MVPDs.  SBA  has  developed  a 
definition  of  a  small  entity  for  cable  and 
other  program  distribution,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  direct 
broadcast  satellite  services  (DBS), 
multipoint  distribution  systems  (MDS). 
and  local  multipoint  distribution  service 
(LMDS).  According  to  Census  Bureau 
data  for  1997,  there  were  1,311  firms 
within  the  industry  category  Cable  and 
Other  Program  Distribution,  total,  that 
operated  for  the  entire  year.  Of  this 


total,  1,180  firms  had  annual  receipts  of 
$9,999,999.00  or  less,  and  an  additional 
52  firms  had  receipts  of  $10  million  to 
$24,999,999.00.  Under  this  standard,  the 
majority  of  firms  can  be  considered 
small. 

17.  Cable  Systems:  The  Commission 
has  developed,  with  SBA's  approval,  its 
own  definition  of  small  cable  system 
operators.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400.000  subscribers 
nationwide.  Based  on  ovt  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
more  than  400,000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1.439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  rules  proposed  herein. 

18.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  less  than 
1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenue  in  the  aggregate  exceeds 
$250,000,000."  The  Commission  has 
determined  that  there  are  67,700,000 
subscribers  in  the  United  States.  We 
found  that  an  operator  serving  fewer 
than  677,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  677.000  subscribers  or  less  totals 
approximately  1,450.  Since  we  do  not 
request  nor  collect  information  on 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000. 
we  are  imable  at  this  time  to  estimate 
with  greater  precision  the  niunber  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  under 
the  definition  in  the  Communications 
Act. 

19.  MDS:  MDS  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office.  The 
Commission  has  defined  "small  entity" 
for  purposes  of  the  1996  auction  of  KfflS 
as  an  entity  that,  together  with  its 
affiliates,  has  average  gross  annual 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  calendar 
years.  This  definition  of  a  small  entity 
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in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  These  stations 
were  licensed  prior  to  implementation 
of  section  309(j)  of  the  Communications 
Act  of  1934.  as  amended.  Licenses  for 
new  MDS  facilities  are  now  awarded  to 
auction  winners  in  Basic  Trading  Areas 
(BTAs)  and  BTA-like  areas.  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportimities  for  493  BTAs.  Of  the  67 
auction  winners.  61  met  the  definition 
of  a  small  business. 

20.  LMDS:  The  auction  of  the  1,030 
LMDS  licenses  began  on  February  18, 
1998,  and  closed  on  March  25, 1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999.  the  Commission 
reauctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  wiiming  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  reauction.  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

21.  DBS:  Because  DBS  provides 
subscription  services,  it  falls  within  the 
SBA-recognized  definition  of  "Cable 
and  Other  Program  Distribution."  This 
definition  provides  that  a  small  entity  is 
one  with  $12.5  million  or  less  in  annual 
receipts.  Currently,  there  are  nine  DBS 
authorizations,  though  there  are  only 
two  DBS  companies  in  operation  at  this 
time.  We  neither  request  nor  collect 
annual  revenue  information  for  DBS 
services,  and  are  unable  to  determine 
the  number  of  DBS  operators  that  would 
be  considered  a  small  business  under 
the  SBA  definition. 

22.  An  alternative  way  to  classify 
small  entities  is  by  the  number  of 
employees.  Based  on  available  data,  we 
estimate  that  in  1997  the  total  niunber 
of  full-service  broadcast  stations  with 
four  or  fewer  employees  was  5186,  of 
which  340  were  television  stations. 
Similarly,  we  estimate  that  in  1997. 
1900  cable  employment  units  employed 


fewer  than  six  full-time  employees. 
Also,  in  1997.  296  "MVPD" 
employment  units  employed  fewer  than 
six  full-time  employees.  We  also 
estimate  that  in  1997.  the  total  number 
of  full-service  broadcast  stations  with 
five  to  ten  employees  was  2145.  of 
which  200  were  television  stations. 
Similarly,  we  estimate  that  in  1997.  322 
cable  employment  units  employed  six  to 
ten  full-time  employees.  Also,  in  1997, 
approximately  65  MVPD  employment 
units  employed  six  to  ten  full-time 
employees. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

23.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

24.  This  3rd  NPRM  seeks  comments 
on  the  applicability  of  the  EEO  rules  to 
part-time  employees,  and  would  not 
change  the  status  of  small  broadcasters 
or  MVPDs. 

25.  We  note  that  the  issue  at  hand 
affects  the  compliance  burdens  of 
entities  that,  by  definition  are  not 
within  oiu  EEO  small  business  size 
standards.  We  have  nonetheless  created 
this  present  initial  analysis  to  encourage 
comments  by  small  entities  and  create  a 
fuller  record. 

26.  Currentiy,  broadcasters  with 
station  employment  units  of  five  to  ten 
full-time  employees  are  provided  some 
relief  bom  E^O  program  requirements, 
and  station  employment  units  of  fewer 
than  five  full-time  employees  are  not 
required  to  demonstrate  compliance 
with  the  EEO  program  requirements.  In 
addition.  MVPD  employment  tmits 
employing  six  to  ten  full-time 
employees  are  provided  some  relief 
frtim  the  EEO  program  requirements, 
and  MVPD  employment  units  with 
fewer  than  six  full-time  employees  are 
not  required  to  demonstrate  compliance 
with  the  EEO  program  requirements. 


F.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  With  the  Proposed 
Rules 

27.  We  note  that  certain  commenters 
have  indicated  that  federal,  state  and 
local  EEO  requirements  serve  much  the 
same  purpose  as  our  EEO  Rule.  We  have 
addressed  these  argimients  in  3rd 
NPRM. 

Ordering  Clause 

28.  Authority.  This  3  NPRM  is  issued 
pursuant  to  authority  contained  in 
sections  1,  4(i).  4(k).  257.  301,  303(r). 
307.  308(b),  309,  334,  403,  and  634  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151, 154{i),  154(k), 
257,  301,  303(r),  307,  308(b).309,  334. 
403,  and  554. 

29.  The  Commission's  Consumer  and 
Govenunental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  3rd  NPRM  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

30.  MM  Docket  No.  98-204  will 
remain  open  for  the  limited  purpose  of 
considering  the  issues  raised  in  this  3rd 
NPRM,  and  to  facilitate  any  additional 
proceedings  upon  further  order  of  the 
Commission. 

List  of  Subiects  in  47  CFR  Parts  73  and 
76 

Cable  television.  Equal  employment 
opportunity. 

Federal  Ck>inmunications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  73  and  76  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

2.  Section  73.2080  is  revised  to  read 
as  follows: 

f  73.2080    Equal  •mptoynMnt  opportunttiM 
(EEO). 

(a)  General  EEO  policy.  Equal 
opportunity  in  employment  shall  be 
afforded  by  all  licensees  or  permittees  of 
commercially  or  noncommercially 
operated  AM,  FM,  TV,  Class  A  TV  or 
international  broadcast  stations  (as 
defined  in  this  part)  to  all  qualified 
persons,  and  no  person  shall  be 
discriminated  against  in  employment  by 
such  stations  because  of  race,  color. 
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religion,  national  origin,  or  sex. 
Religious  radio  broadcasters  may 
establish  religious  belief  or  affiliation  as 
a  job  qualification  for  all  station 
employees.  However,  they  cannot 
discriminate  on  the  basis  of  race,  color, 
national  origin  or  gender  from  among 
those  who  share  their  religious 
affiliation  or  belief.  For  purposes  of  this 
rule,  a  religious  broadcaster  is  a  licensee 
which  is,  or  is  closely  affiliated  with,  a 
church,  synagogue,  or  other  religious 
entity,  including  a  subsidiary  of  such  an 
entity. 

(b)  General  EEO  program 
requirements.  Each  broadcast  station 
shall  establish,  maintain,  and  carry  out 
a  positive  continuing  program  of 
specific  practices  designed  to  ensure 
equal  opportunity  and 
nondiscrimination  in  every  aspect  of 
station  employment  policy  and  practice. 
Under  the  terms  of  its  program,  a  station 

shall: 

(1)  Define  the  responsibility  of  each 
level  of  management  to  ensure  vigorous 
enforcement  of  its  policy  of  equal 
opportunity,  and  establish  a  procedure 
to  review  and  control  managerial  and 
supervisory  performance; 

12)  Inform  its  employees  and 
recognized  employee  organizations  of 
the  equal  employment  opportunity 
policy  and  program  and  enlist  their 
cooperation: 

(3)  Communicate  its  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to 
sources  of  qualified  applicants  without 
regard  to  race,  color,  religion,  national 
origin,  or  sex,  and  solicit  their 
recruitment  assistance  on  a  continuing 
basis; 

(4)  Conduct  a  continuing  program  to 
exclude  all  unlawful  forms  of  prejudice 
or  discrimination  based  upon  race, 
color,  religion,  national  origin,  or  sex 
from  its  personnel  policies  and  practices 
and  working  conditions:  and 

(5)  Conduct  a  continuing  review  of  job 
structure  and  employment  practices  and 
adopt  positive  recruitment,  job  design, 
and  other  measures  needed  to  ensure 
genuine  equality  of  opportunity  to 
participate  fully  in  all  organizational 
units,  occupations,  and  levels  of 
responsibility. 

(c)  Specific  EEO  program 
requirements.  Under  the  terms  of  its 
program,  a  station  employment  unit 
must: 

(1)  Recruit  for  every  full-time  job 
vacancy  in  its  operation.  A  job  filled  by 
an  internal  promotion  is  not  considered 
a  vacancy  for  which  recruitment  is 
necessary.  Religious  radio  broadcasters 
who  establish  religious  affiliation  as  a 
qualification  for  a  job  position  are  not 
required  to  comply  with  these 


recruitment  requirements  with  respect 
to  that  job  position  or  positions,  but  will 
be  expected  to  make  reasonable,  good 
faith  efforts  to  recruit  applicants  who 
are  qualified  based  on  their  religious 
affiliation.  Nothing  in  this  section  shall 
be  interpreted  to  require  a  broadcaster  to 
grant  preferential  treatment  to  any 
individual  or  group  based  on  race,  color, 
national  origin,  religion,  or  gender. 

(i)  A  station  employment  unit  shall 
use  recruitment  sources  for  each 
vacancy  sufficient  in  its  reasonable, 
good  faith  judgment  to  widely 
disseminate  information  concerning  the 
vacancy. 

(ii)  In  addition  to  such  recruitment 
sources,  a  station  employment  unit  shall 
provide  notification  of  each  full-time 
vacancy  to  any  organization  that 
distributes  information  about 
employment  opportunities  to  job 
seekers  or  refers  job  seekers  to 
employers,  upon  request  by  such 
organization.  To  be  entitled  to  notice  of 
vacancies,  the  requesting  organization 
must  provide  the  station  employment 
unit  with  its  name,  mailing  address,  e- 
mail  address  (if  applicable),  telephone 
number,  and  contact  person,  and 
identify  the  category  or  categories  of 
vacancies  of  which  it  requests  notice. 
(An  organization  may  request  notice  of 
all  vacancies). 

(2)  Engage  in  at  least  four  (if  the 
station  employment  unit  has  more  than 
ten  full-time  employees  and  is  not 
located  in  a  smaller  market)  or  two  (if 
it  has  five  to  ten  full-time  employees 
and/or  is  located  entirely  in  a  smaller 
market)  of  the  following  initiatives 
during  each  two-year  period  beginning 
with  the  date  stations  in  the  station 
employment  unit  are  required  to  file 
renewal  applications,  or  the  second, 
fourth  or  sixth  anniversaries  of  that 
date. 

(i)  Participation  in  at  least  four  job 
fairs  by  station  personnel  who  have 
substantial  responsibility  in  the  making 
of  hiring  decisions; 

(ii)  Hosting  of  at  least  one  job  fair. 

(iii)  Co-sponsoring  at  least  one  job  fair 
with  organizations  in  the  business  and 
professional  community  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 

(iv)  Participation  in  at  least  four 
events  sponsored  by  organizations 
representing  groups  present  in  the 
community  interested  in  broadcast 
employment  issues,  including 
conventions,  career  days,  workshops, 
and  similar  activities; 

(v)  Establishment  of  an  internship 
program  designed  to  assist  members  of 
the  community  to  acquire  skills  needed 
for  broadcast  employment; 


(vi)  Participation  in  job  banks, 
Internet  programs,  and  other  programs 
designed  to  promote  outreach  generally 
[i.e.,  that  are  not  primarily  directed  to 
providing  notification  of  specific  job 
vacancies); 

(vii)  Participation  in  scholarship 
programs  designed  to  assist  students 
interested  in  pursuing  a  career  in 
broadcasting; 

(viii)  Establishment  of  training  ' 

programs  designed  to  enable  station 
personnel  to  acquire  skills  that  could 
qualify  them  for  higher  level  positions; 

(ix)  Establishment  of  a  mentoring 
program  for  station  personnel; 

(x)  Participation  in  at  least  four  events 
or  programs  sponsored  by  educational 
institutions  relating  to  career 
opportimities  in  broadcasting; 

(xi)  Sponsorship  of  at  least  two  events 
in  the  community  designed  to  inform 
and  educate  members  of  the  public  as  to 
employment  opportunities  in 
broadcasting: 

(xii)  Listing  of  each  upper-level 
category  opening  in  a  job  bank  or 
newsletter  of  media  trade  groups  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 

(xiii)  Provision  of  assistance  to 
unaffiliated  non-profit  entities  in  the 
maintenance  of  web  sites  that  provide 
counseling  on  the  process  of  searching 
for  broadcast  employment  and/or  other 
career  development  assistance  pertinent 
to  broadcasting; 

(xiv)  Provision  of  training  to 
management  level  persoimel  as  to 
methods  of  ensuring  equal  employment 
opportunity  and  preventing 
discrimination; 

(xv)  Provision  of  training  to  personnel 
of  unaffiliated  non-profit  organizations 
interested  in  broadcast  employment 
opportunities  that  would  enable  them  to 
better  refer  job  candidates  for  broadcast 
positions: 

(xvi)  Participation  in  other  activities 
designed  by  the  station  employment 
unit  reasonably  calculated  to  further  the 
goal  of  disseminating  information  as  to 
employment  opportunities  in 
broadcasting  to  job  candidates  who 
might  otherwise  be  unaware  of  such 
opportunities. 

(3)  Analyze  its  recruitment  program 
on  an  ongoing  basis  to  ensure  that  it  is 
effective  in  achieving  broad  outreach  to 
potential  applicants,  and  address  any 
problems  found  as  a  result  of  its 
analysis. 

(4)  Periodically  analyze  measures 
taken  to: 

(i)  Disseminate  the  station's  equal 
employment  opportunity  program  to  job 
applicants  and  employees; 
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(ii)  Review  seniority  practices  to 
ensure  that  such  practices  are 
nondiscriminatory ; 

(iii)  Examine  rates  of  pay  and  fringe 
benefits  for  employees  having  the  same 
duties,  and  eliminate  any  inequities 
based  upon  race,  national  origin,  color, 
religion,  or  sex  discrimination; 

(iv)  Utilize  media  for  recruitment 
purposes  in  a  manner  that  wrill  contain 
no  indication,  either  explicit  or  implicit, 
of  a  preference  for  one  race,  national 
origin,  color,  religion  or  sex  over 
another; 

(v)  Ensure  that  promotions  to 
positions  of  greater  responsibility  are 
made  in  a  nondiscriminatory  manner; 

(vi)  Where  union  agreements  exist, 
cooperate  with  the  union  or  unions  in 
the  development  of  programs  to  ensure 
all  persons  of  equal  opportiinity  for 
employment,  irrespective  of  race, 
national  origin,  color,  religion,  or  sex. 
and  include  an  effective 
nondiscrimination  clause  in  new  or 
renegotiated  union  agreements;  and 

(vii)  Avoid  the  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  any  person 
based  on  race,  national  origin,  color, 
religion,  or  sex. 

(5)  Retain  records  to  document  that  it 
has  satisfied  the  requirements  of 
paragraphs  (c)(1)  and  (2)  of  this  section. 
Such  records,  which  may  be  maintained 
in  an  electronic  format,  shall  be  retained 
until  after  grant  of  the  renewal 
application  for  the  term  during  which 
the  vacancy  was  filled  or  the  initiative 
occurred.  Such  records  need  not  be 
submitted  to  the  FCC  unless  specifically 
requested.  The  following  records  shall 
be  maintained: 

(i)  Listings  of  all  full-time  job 
vacancies  filled  by  the  station 
employment  unit,  identified  by  job  title; 

(li)  For  each  such  vacancy,  the 
recruitment  sources  utilized  to  fill  the 
vacancy  (including,  if  applicable, 
organizations  entitled  to  notification 
pursuant  to  paragraph  (c)(l)(ii)  of  this 
section,  which  should  be  separately 
identified),  identified  by  name,  address, 
contact  person  and  telephone  niunber; 

(iii)  Dated  copies  of  all 
advertisements,  bulletins,  letters,  faxes, 
e-mails,  or  other  commimications 
announcing  vacancies; 

(iv)  Documentation  necessary  to 
demonstrate  performance  of  the 
initiatives  required  by  paragraph  (c)(2) 
of  this  section,  including  sufficient 
information  to  fully  dispose  the  nature 
of  the  initiative  and  the  scope  of  the 
station's  participation,  including  the 
station  personnel  involved; 

(v)  Tne  total  number  of  interviewees 
for  each  vacancy  and  the  referral  source 
for  each  interviewee;  and 


(vi)  The  date  each  vacancy  was  filled 
and  die  recruitment  source  that  referred 
thehiree. 

(6)  Annually,  on  the  anniversary  of 
the  date  a  station  is  due  to  file  its 
renewal  application,  the  station  shall 
place  in  its  public  file,  maintained 
pursuant  to  §  73.3526  or  §  73.3527.  and 
on  its  web  site,  if  it  has  one.  an  EEO 
public  file  report  containing  the 
following  information  (although  if  any 
broadcast  licensee  acquires  a  station 
pursuant  to  FCC  Form  314  or  FCC  Form 
315  during  the  twelve  months  covered 
by  the  EEO  public  file  report,  its  EEO 
public  file  report  shall  cover  the  period 
starting  with  the  date  it  acquired  the 
station): 

(i)  A  list  of  all  full-time  vacancies 
filled  by  the  station's  employment  unit 
during  the  preceding  year,  identified  by 
job  tide; 

(ii)  For  each  such  vacancy,  the 
recruitment  source(s)  utilized  to  fill  the 
vacancy  (including,  if  applicable, 
organizations  entitled  to  notification 
pursuant  to  paragraph  (c)(l)(ii)  of  this 
section,  which  should  be  separately 
identified),  identified  by  name,  address, 
contactperson  and  telephone  number; 

(iii)  Tne  recruitment  source  that 
referred  the  hiree  for  each  full-time 
vacancy  during  the  preceding  year; 

(iv)  Data  reflecting  the  total  number  of 
persons  interviewed  for  full-time 
vacancies  during  the  preceding  year  and 
the  total  niunber  of  interviewees 
referred  by  each  recruitment  soiuce 
utilized  in  connection  with  such 
vacancies;  and 

(v)  A  list  and  brief  description  of 
initiatives  undertaken  pursuant  to 
paragraph  (c)(2)  of  this  section  during 
the  oreceding  year. 

(a)  Small  Station  Exemption.  The 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section  shall  not  apply  to  station 
employment  units  that  have  fewer  than 
five  full-time  employees. 

(e)  Definitions.  For  the  purposes  of 
this  rule: 

(1)  A  full-time  employee  is  a 
permanent  employee  whose  regular 
work  schedule  is  30  hours  per  week  or 
more. 

(2)  A  station  employment  unit  is  a 
station  or  a  group  of  conunordy  owned 
stations  in  the  same  market  that  share  at 
least  one  employee. 

(3)  A  smaller  market  includes 
metropolitan  areas  as  defined  by  the 
Office  of  Management  and  Budget  with 
a  population  of  fewer  than  250,000 
persons  and  areas  outside  of  all 
metropolitan  areas  as  defined  by  the 
Office  of  Management  and  Budget. 

(f)  Enforcement.  The  following 
provisions  apply  to  employment  activity 
concerning  fiUl-time  positions  at  each 


broadcast  station  employment  unit 
(defined  in  this  part)  employing  five  or 
more  persons  in  full-time  positions, 
except  where  noted. 

(1)  All  broadcast  stations,  including 
those  that  are  part  of  an  employment     ' 
unit  with  fewer  than  five  full-time 
employees,  shall  file  a  Broadcast  Equal 
Employment  Opportimity  Program 
Report  (Form  396)  with  their  renewal 
application.  Form  396  is  filed  on  the 
date  the  station  is  due  to  file  its 
application  for  renewal  of  license.  If  a 
broadcast  licensee  acquires  a  station 
pursuant  to  FCC  Form  314  or  FCC  Form 
315  dtiring  the  period  that  is  to  iorm  the 
basis  for  the  Form  396.  information 
provided  on  its  Form  396  should  cover 
the  licensee's  EEO  recruitment  activity 
during  the  period  starting  with  the  date 
it  acquired  the  station.  Stations  are 
required  to  maintain  a  copy  of  their 
Form  396  in  the  station's  public  file  in 
accordance  with  the  provisions  of 
§§73.3526  and  73.3527. 

(2)  The  Commission  will  conduct  a 
mid-term  review  of  the  employment 
practices  of  each  broadcast  television 
station  and  each  radio  station  that  is 
part  of  an  employment  unit  of  more 
than  ten  full-time  employees  four  years 
following  the  station's  most  recent 
license  expiration  date  as  specified  in 
§  73.1020.  Each  such  Ucensee  is 
required  to  file  with  the  Commission  the 
Broadcast  Mid-Term  Report  (FCC  Form 
397)  four  months  prior  to  that  date.  If  a 
broadcast  licensee  acquires  a  station 
pursuant  to  FCC  Form  314  or  FCC  Form 
315  during  the  period  that  is  to  form  the 
basis  for  the  Form  397,  its  Report  should 
cover  the  licensee's  EEO  recruitment 
activity  during  the  period  starting  with 
the  date  it  acquired  the  station. 

(3)  If  a  station  is  subject  to  a  time 
brokerage  agreement,  the  licensee  shall 
file  Forms  396,  Forms  397,  and  EEO 
public  file  reports  concerning  only  its 
own  recruitment  activity.  If  a  licensee  is 
a  broker  of  another  station  or  stations, 
the  licensee-broker  shall  include  its 
recruitment  activity  for  the  brokered 
station(s)  in  determining  the  bases  of 
Forms  396,  Forms  397  and  the  tEO 
public  file  reports  for  its  own  station.  If 
a  licensee-broker  owns  more  than  one 
station,  it  shall  include  its  recruitment 
activity  for  the  brokered  station  in  the 
Forms  396,  Forms  397,  and  EEO  public 
file  reports  filed  for  its  own  station  that 
is  most  closely  affiliated  with,  and  in 
the  same  market  as,  the  brokered 
station.  If  a  licensee-broker  does  not 
own  a  station  in  the  same  market  as  the 
brokered  station,  then  it  shall  include  its 
recruitment  activity  for  the  brokered 
station  in  the  Forms  396,  Forms  397. 
and  EEO  public  file  reports  filed  for  its 
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own  station  that  is  geographically 
closest  to  the  brokered  station. 
'    (4)  Broadcast  stations  subject  to  this 
section  shall  maintain  records  of  their 
recruitment  activity  necessary  to 
demonstrate  that  they  are  in  compliance 
with  the  EEO  rule.  Stations  shall  ensure 
that  they  maintain  records  sufficient  to 
verify  the  accuracy  of  information 
provided  in  Forms  396,  Forms  397.  and 
EEO  public  file  reports.  To  determine 
compliance  with  die  EEO  Rule,  the 
Commission  may  conduct  inquiries  of 
licensees  at  random  or  if  it  has  evidence 
of  a  possible  violation  of  the  EEO  Rule. 
In  addition,  the  Commission  will 
conduct  random  audits.  Specifically, 
each  year  approximately  five  percent  of 
all  licensees  in  the  television  and  radio 
services  will  be  randomly  selected  for 
audit,  ensuring  that,  even  though  the 
number  of  radio  licensees  is 
significantly  larger  than  television 
licensees,  both  services  are  represented 
in  the  audit  process.  Upon  request, 
stations  shall  make  records  available  to 
the  Commission  for  its  review. 

(5)  The  public  may  file  complaints 
throughout  the  license  term  based  on  a 
station's  Form  397  or  the  contents  of  a 
station's  public  file.  Provisions 
concerning  filing,  withdrawing,  or  non- 
filing of  informal  objections  or  petitions 
to  deny  license  renewal,  assignment,  or 
transfer  applications  are  delineated  in 
§§  73.3584  and  73.3587-3589  of  the 
Commission's  rules. 

(g)  Sanctions  and  Remedies.  The 
Commission  may  issue  appropriate 
sanctions  and  remedies  for  any  violation 
of  this  rule. 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

3.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151. 152.  153.  154. 
301,  302.  303.  303a,  307.  308.  309.  312.  317. 
325,  503,  521,  522.  531,  532,  533,  534,  535, 
536,  537,  543,  544.  544a,  545.  548,  549,  552, 
554.  556,  558,  560,  561,  571,  572,  573. 

4.  Section  76.75  is  amended  by 
revising  paragraphs  (b),  (f).  (g).  (h),  (i). 
and  (j);  and  removing  paragraph  (k).  to 
read  as  follows: 

§76.75    Specific  EEO  program 
requirements. 

»         *         *         *         * 

(b)  Establish,  maintain  and  carry  out 
a  positive  continuing  program  of 
outreach  activities  designed  to  ensure 
equal  opportunity  and 
nondiscrimination  in  employment.  The 
following  activities  shall  be  undertaken 
by  each  employment  unit: 

(1)  Recruit  for  every  full-time  job 
vacancy  in  its  operation.  A  job  filled  by 


an  internal  promotion  is  not  considered 
a  vacancy  for  which  recruitment  is 
necessary.  Nothing  in  this  section  shall 
be  interpreted  to  require  a  multichannel 
video  programming  distributor  to  grant 
preferential  treatment  to  any  individual 
or  group  based  on  race,  national  origin, 
color,  religion,  age.  or  gender. 

(i)  An  employment  unit  shall  use 
recruitment  sources  for  each  vacancy 
sufficient  in  its  reasonable,  good  faith 
judgment  to  widely  disseminate 
information  conceminjg  the  vacancy. 

(ii)  In  addition  to  using  such 
recruitment  sources,  a  multichannel 
video  programming  distributor 
employment  unit  shall  provide 
notification  of  each  full-time  vacancy  to 
any  organization  that  distributes 
information  about  employment 
opportunities  to  job  seekers  or  refers  job 
seekers  to  employers,  upon  request  by 
such  organization.  To  be  entitled  to 
notice  of  vacancies,  the  requesting 
organization  must  provide  the 
multichannel  video  programming 
distributor  employment  unit  with  its 
name,  mailing  address,  e-mail  address 
(if  applicable),  telephone  number,  and 
contact  person,  and  identify  the 
category  or  categories  of  vacancies  of 
which  it  requests  notice.  (An 
organization  may  request  notice  of  all 
vacancies). 

(2)  Engage  in  at  least  two  (if  the  unit 
has  more  than  ten  full-time  employees 
and  is  not  located  in  a  smaller  market) 
or  one  (if  the  unit  has  six  to  ten  full-time 
employees  and/or  is  located,  in  whole 
or  in  part,  in -a  smaller  market)  of  the 
following  initiatives  during  each  twelve- 
month period  preceding  the  filing  of  an 
EEO  program  annual  report: 

(i)  Participation  in  at  least  two  job 
fairs  by  unit  personnel  who  have 
substantial  responsibility  in  the  making 
of  hiring  decisions; 
(ii)  Hosting  of  at  least  one  job  fair; 
(iii)  Co-sponsoring  at  least  one  job  fair 
with  organizations  in  the  business  and 
professional  community  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 

(iv)  Participation  in  at  least  two 
events  sponsored  by  organizations 
representing  groups  present  in  the 
community  interested  in  multichannel 
video  programming  distributor 
employment  issues,  including 
conventions,  career  days,  workshops, 
and  similar  activities; 

(v)  Establishment  of  an  internship 
program  designed  to  assist  members  of 
the  community  in  acquiring  skills 
needed  for  multichannel  video 
programming  distributor  employment; 

(vi)  Participation  in  job  banks. 
Internet  programs,  and  other  programs 
designed  to  promote  outreach  generally 


(i.e.,  that  are  not  primarily  directed  to 
providing  notification  of  specific  job 
vacancies); 

(vii)  Participation  in  a  scholarship 
program  designed  to  assist  students 
interested  in  pursuing  a  career  in 
multichannel  video  programming 
communications; 

(viii)  Establishment  of  training 
programs  designed  to  enable  unit 
personnel  to  acquire  skills  that  could 
qualify  them  for  higher  level  positions; 

(ix)  Establishment  of  a  mentoring 
program  for  unit  personnel; 

(x)  Participation  in  at  least  two  events 
or  programs  sponsored  by  educational 
institutions  relating  to  career 
opportunities  in  multichannel  video 
programming  communications; 

(xi)  Sponsorship  of  at  least  one  event 
in  the  community  designed  to  inform 
and  educate  members  of  the  public  as  to 
employment  opportunities  in 
multichannel  video  programming 
communications; 

(xii)  Listing  of  each  upper-level 
category  opening  in  a  job  bank  or 
newsletter  of  media  trade  groups  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 

(xiii)  Provision  of  assistance  to 
unaffiliated  non-profit  entities  in  the 
maintenance  of  web  sites  that  provide 
counseling  on  the  process  of  searching 
for  multichannel  video  programming 
employment  and/or  other  career 
development  assistance  pertinent  to 
multichannel  video  programming 
communications; 

(xiv)  Provision  of  training  to 
management  level  personnel  as  to 
methods  of  ensuring  equal  employment 
opportunity  and  preventing 
discrimination; 

(xv)  Provision  of  training  to  personnel 
of  unaffiliated  non-profit  organizations 
interested  in  multichannel  video 
programming  employment 
opportunities  that  would  enable  them  to 
better  refer  job  candidates  for 
multichannel  video  programming 
positions; 

(xvi)  Participation  in  other  activities 
reasonably  calculated  by  the  unit  to 
further  the  goal  of  disseminating 
information  as  to  employment 
opportunities  in  multichannel  video 
programming  to  job  candidates  who 
might  otherwise  be  unaware  of  such 
opportunities. 
»        *        *        •        * 

(f)  A  multichannel  video 
programming  distributor  shall  analyze 
its  recruitment  program  on  an  ongoing 
basis  to  ensure  that  it  is  effective  in 
achieving  broad  outreach,  and  address 
any  problems  found  as  a  result  of  its 
analysis. 
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(g)  Analyze  on  an  ongoing  basis  its 
efforts  to  recruit,  hire,  promote  and  use 
services  without  discrimination  on  the 
basis  of  race,  national  origin,  color, 
religion,  age,  or  sex  and  explain  any 
difficulties  encountered  in 
implementing  its  equal  employment 
opportunity  program.  For  example,  this 
requirement  may  be  met  by: 

(1)  Where  union  agreements  exist, 
cooperating  with  the  union  or  unions  in 
the  development  of  programs  to  ensure 
all  persons  equal  opportunity  for 
employment,  and  including  an  effective 
nondiscrimination  clause  in  new  or 
renegotiated  imion  agreements; 

(2)  Reviewing  seniority  practices  to 
ensure  that  such  practices  are 
nondiscriminatory; 

(3)  Examining  rates  of  pay  and  fringe 
benefits  for  employees  having  the  same 
duties,  and  eliminating  any  inequities 
based  upon  race,  national  origin,  color, 
religion,  age.  or  sex  discrimination; 

(4)  Evaluating  the  recruitment 
program  to  ensure  that  it  is  effective  in 
achieving  a  broad  outreach  to  potential 
applicants. 

(5)  Utilizing  media  for  recruitment 
purposes  in  a  manner  that  will  contain 
no  indication,  either  explicit  or  implicit, 
of  a  preference  for  one  race,  national 
origin,  color,  religion,  age,  or  sex  over 
another,  and 

(6)  Avoiding  the  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  qualified 
minority  groups  or  women. 

(h)  A  full-time  employee  is  a 
permanent  employee  whose  regidar 
work  schediUe  is  30  hours  per  week  or 
more. 

(i)  The  provisions  of  paragraphs 
(b)(l)(ii),  (b)(2),  (c).  and  (f)  of  this 
section  shall  not  apply  to  multichannel 
video  programming  distributor 
employment  units  that  have  fewer  than 
six  full-time  employees. 

(j)  For  the  purposes  of  this  rule,  a 
smaller  market  includes  metropolitan 
areas  as  defined  by  the  Office  of 
Management  and  Budget  with  a 
population  of  fewer  than  250,000 
persons  and  areas  outside  of  all 
metropolitan  areas  as  defined  by  the 
Office  of  Management  and  Budget. 

5.  Section  76.77  is  revised  to  read  as 
follows: 

176.77    Reporting  requirement*  and 


(a)  EEO  program  annual  reports. 
Information  concerning  a  unit's 
compliance  with  the  EEO  recruitment 
requirements  shall  be  filed  by  each 
employment  unit  with  six  or  more  full- 
time  employees  on  FCC  Form  396-C  on 
or  before  September  30  of  each  year.  If 
a  multichannel  video  programming 


distributor  acquires  a  unit  during  the 
twelve  months  covered  by  the  EEO 
program  annual  report,  the  recruitment 
activity  in  the  report  shall  cover  the 
period  starting  with  the  date  the  entity 
acquired  the  imit. 

(o)  Certification  of  Compliance.  The 
Commission  wall  use  the  recruitment 
information  submitted  on  a  unit's  EEO 
program  annual  report  to  determine 
whether  the  unit  is  in  compliance  with 
the  provisions  of  this  subpart.  Units 
foimd  to  be  in  compliance  with  these 
rules  will  receive  a  Certificate  of 
Compliance.  Units  found  not  to  be  in 
compliemce  will  receive  notice  that  they 
are  not  certified  for  agiven  year. 

(c)  Investigations.  The  Commission 
will  investigate  each  unit  at  least  once 
every  five  years.  Employment  units  are 
required  to  submit  supplemental 
investigation  information  with  their 
regular  EEO  program  annual  re^iorts  in 
the  years  they  are  investigated.  If  an 
entity  acquires  a  unit  during  the  period 
covered  by  the  supplemental 
investigation,  the  information  submitted 
by  the  unit  as  part  of  the  investigation 
shall  cover  the  period  starting  virith  the 
date  the  operator  acquired  the  unit.  The 
supplemental  investigation  information 
shall  include  a  copy  of  the  unit's  EEO 
public  file  report  for  the  preceding  year. 

(d)  Records  and  inquiries. 
Employment  units  subject  to  this 
subpart  shall  maintain  records  of  their 
recruitment  activity  in  accordance  with 
§  76.75  to  demonstrate  whether  they  are 
in  compliance  with  the  EEO  rules.  Units 
shall  ensure  that  they  maintain  records 
sufficient  to  verify  the  accuracy  of 
information  provided  in  their  EEO 
program  annual  reports  and  the 
supplemental  investigation  responses 
required  by  §  76.1702  to  be  kept  in  a 
unit's  public  file.  To  determine 
compliance  with  the  EEO  rules,  the 
Commission  may  conduct  inquiries  of 
employment  units  at  random  or  if  the 
Commission  has  evidence  of  a  possible 
violation  of  the  EEO  rules.  Upon 
request,  employment  units  shall  make 
records  available  to  the  Commission  for 
its  review. 

(e)  Public  complaints.  The  public  may 
file  complaints  based  on  EEO  program 
annual  reports,  supplemental 
investigation  information,  or  the 
contents  of  a  luiit's  public  file. 

(f)  Sanctions  and  remedies.  The 
Commission  may  issue  appropriate 
sanctions  and  remedies  for  any  violation 
of  the  EEO  rules. 

6.  Section  76.1702  is  revised  to  read 
as  follows: 

f7S.1702    Equal  emptoyment  opportunity. 
(a)  Every  emplojrment  unit  with  six  or 
more  full-time  employees  shall  maintain 


for  public  inspection  a  file  containing 
copies  of  all  EEO  program  annual 
reports  filed  with  the  Commission 
pursuant  to  §  76.77  and  the  equal 
employment  opportunity  program 
information  described  in  paragraph  (b) 
of  this  section.  These  materials  shall  be 
placed  in  the  unit's  public  inspection 
file  annually  by  the  date  that  the  unit's 
EEO  program  annual  report  is  due  to  be 
filed  and  shall  be  retained  for  a  period 
of  five  years.  The  file  shall  be 
maintained  at  the  central  office  and  at 
every  location  with  six  or  more  full-time 
employees.  A  headquarters  employment 
unit  file  and  a  file  containing  a 
consolidated  set  of  all  documents 
pertaining  to  the  other  employment     . 
units  of  a  multichannel  video 
programming  distributor  that  operates 
multiple  units  shall  be  maintained  at 
the  central  office  of  the  headquarters 
employment  unit.  The  multichannel 
video  programming  distributor  shall 
provide  reasonable  accommodation  at 
these  locations  for  undisturbed 
inspection  of  its  equal  employment 
opportunity  records  by  members  of  the 
public  during  regular  business  hours. 

(b)  The  following  equal  employment 
opportunity  program  information  shall 
be  included  annually  in  the  unit'« 
public  file,  and  on  the  unit's  web  site, 
if  it  has  one,  at  the  time  of  the  filing  of 
its  FCC  Form  396-C: 

(1)  A  list  of  all  full-time  vacancies 
filled  by  the  multichannel  video 
programming  distributor  employment 
unit  during  tiie  preceding  year, 
identified  by  job  tide; 

(2)  For  each  such  vacancy,  the 
recruitment  source(s)  utilized  to  fill  the 
vacancy  (including,  if  applicable, 
organizations  entiUed  to  notification 
pursuant  to  §  76.75(b)(l)(ii)  of  this 
section,  which  should  be  separately 
identified),  identified  by  name,  address, 
contact  person  and  telephone  number; 

(3)  The  recruitment  source  that 
referred  the  hiree  for  each  full-time 
vacancy  during  the  preceding  year, 

(4)  Data  reflecting  the  total  number  of 
persons  interviewed  for  full-time 
vacancies  during  the  preceding  year  and 
the  total  number  of  interviewees 
referred  by  each  recruitment  source 
utilized  in  connection  with  such 
vacancies;  and 

(5)  A  list  and  brief  description  of  the 
initiatives  undertaken  pursuant  to 

§  76.75(b)(2)  dtiring  the  preceding  year, 
if  applicable. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

BILIJNG  CODE  671»-01-P 
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Appendix— FCC  Forms 


NOT  Own  iilfcyOMa 

Maooiio 


BROADCAST  EQUAL  EMPLOYMENT  OPPOKTUNnV 
MODEL  raOGBAM  KEPORT 


L^ilNMKOfteAppiiCMt 

MaitawAddreit 

ov 

Sole  or  Camay  (if  fomgn  addreas) 

ZIP  Code 

TekpbMK  Ninbcr  (iadude  ana  code) 

E4rlMl  Addnaa  (if  railiUe) 

^^^^^^^^^^^^^^^^^^^H  Facility  ID  Number 

CaUSigB 

n    A|itrltmi^*^'"'*«'~^*«'''''™'**»>'«*Siaiioa  O    ApplicaiioB  far 

I     I    Applicaio«farTwaafierofCo«Bol 

a.  Service  Type:      □    AM      □  FM     □  TV   □    Other  (apedfy) 
rofLioeaae: 


ofLiceMe 


City 


Staae 


iNnrnucnoNS 


seeking  aiMbarity  to  coMinict  a  new  cannercial, 
10  obiaia  athgnffrf  of  the  caaagwcboB  pemu  or  lioeaae  of  mch  a 
coeBol  of  aa  eiity  hokfag  aucfa  coMBucnoii  peraait  or  lica«Be  aw  leqMwd  lo  aliord  tgrni  eaploy—i  ofyoniiairji  »  all 
>  Md  to  ictaia  froB  diacmnMioa  ■  enployaiaai  aad  idaiad  beaefiia  oa  dK  b«ia  of  race,  oolar.  idigioa. 
Sae  47  CFX  Seoioa  73  JOIO.  Pinaaat  lo  ihcae  raqanmaaB.  aa  applicaai  «to  pn^oaea  to  eaploy  five  or 

Model  EEO  PragfMD.  For  puipoaai  of  das  farai.  a  aaboa  cnytoyn— i  uait  ia  a  aiatioa  or  a  yoap  of 
die  Sana  laifkat  ttm  skare  at  kaat  oae  employee. 


for  a  MaM  EEO  Pi«gr»  Md  a  MaM  EBO 

boa.  tiga  dw  cenficawMi  betow  aod  leaaa  to  POC: 
aaii  will  employ  fewer  diaa  S  fiiU-iiflae  employeea; 
S  or  a« 


NOnE:  Check 


Saboa  employmeat  mat  will 

saUaacdoaaofdHsfcrm.) 


locnifyi 


aieBae. 


Our  Model  EEO  Program  is 
aadooROCt  to  dtt  beaiof  aay 


(Yo 


fMh. 

Sigaad 

NaneofReapoadeai 

-nue 

Dato 

WILLFUL  FALSE  StATEMEHn  ON  IMS  FORM  ABB  PUNISHABLE  BY  PINE  ANDftXIMPIUSONMBKr 

(UX  OOOe.  TmJB  It.  SBCnON  1001 ).  ANDOl  BBVOCAIKN  OP  ANY  STA110N  LXZNSB  OR  OONSniUCnON  FBBMIT 

(U.S.  COOe.  TOLE  47.  SBCDON  3l2(aXI)X  ANIVOR  PORRnURE  dUS.  CODE.  TTILB  47.  SBCTION  309). 
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GUIDBLINES  TO  IHE  MOI«L  EEO  PRO(»AM 


The  model  EBO  pngfam  adopted  by  dv  Commiaaioa  far 

aeciiaat  deaigaad  to  aaciatdieapplicamiaesabiiiliinfaB  effective  EEO  prognm  far  its  amnoo.  Theapedfic 

be  addnaaad  am  as  fcOewK 


coacams  nvt 
which  shoaU 


a  tmiemeai  by  die  applicam  dm  ii  win  aftad  equal  cnyloyaMai  opponuniiy  ia  all 

Rgani  to  laoe,  color,  lebgioa.  aatioaal  origia  or  sex.  aad  that  it  has  adopted  an  EEO  progiam  which  is 

to  fally  adBae  dK  skiDs  of  qaabfiad  { 


L  faNRRALPQUCY 

llMfiniieeiiaaaftt 


a  RESPONSIBIUTyP(»lMPLEMENTA'nON 


to  have  Hipoatibtlity  far 


Tte  appHcam  ihoaid  apacify  dK 

lof  dw  liaiiag  is  to  aaaist  dtt 

Mjob 
tahoaldbe 


it  pmpoi  «  to  aae  to  avact  qualified  job  appiicaaiB.    Ihe 

ICSHHH  SOQfBH  10  CBRHC  V^IOC  OU9QBUMD0N  Ob  ^ftCttK9 

prove  to  be  aoaprodaciive  ahoald  aot  be  relied  oa  aad  aew 


MODEL  EQUAL  EMPLOYMENT  CVPOBTUNITY  PROGRAM 
L  GBNBRALPOUCY 


b  will  be  our  poKey  to  provide  aqaal 
or  aas  ia  all  peraooaei 


opponaaity  to  all  qualifiad 
i»»i^i^ij£  lacniiimeat,  evalaadoa.  aelectioa. 


fcyani  to  race,  color. 


'ICC9M^fflgi2) 
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b  «iD  aiw  be  our  policy  10 
mateti  daiptBi  to 

larifiBartex. 


Urn  iiolinhoe  of  aqual 
die  Ml  nalmtkm  of  equal 


uwwwwy  ihroiifit  •  pociavc.  cowtwuiin  pragiMn  of 
(ippnniwwy  wiiboui  icfifd  to  raoe.  cotor.  ttbpon. 


To 


tfM  pobcy  afl«cti«c  Md  to  emwc  coafcnaaKe  with  the  Rate*  md  Rrylwinw  of  Ike  Fadml  Comainiriiw* 
M  EqMl  Enptoytocl  Opponaaity  fnpmn  wkicb  lacladcs  the  fbUo«ug « 


n.  EESPONSDILITYrORIMPLEMDCrATION 

Nmamik 


Opportiuitjr  Prosran.  Itwfll 
IkM  o«- poNnr  and  prognn  te  adkcnd  10 


all  nnaben  of  Ibe  naff  ve 
out  dns  pobqr.  the  fallowiag 


of  ow  eqMl  eiivk>yiaeat  opponnMy  pobcy  aMi  dnr  iadWidoal  fopoMibil^ 
efliamwiUbei 


of 


if  ihey  believe  Ihcy  ha«c  I 


or  MX  IS 
iheviGtiaMof 


md  dwiiwy  may  aoitfy  the 


local.  Stale  or  Fedcnl 


n    Apprapriaie  aoneas  will  be 
oftlKirnghiioaoiifyaa 


n    We  will  leek  the  coopcfaboa  of 


local.  SiBie  or  FadenI 


if 
dauae 


itwi  Ibe  Mboa  is  aa  Equal  OpponoMiy  Eoptoyer  and 
if  ibay  believe  ikey  kave  been  the  victiaH  < 


to  help 


oor  EBO  ptofram  and  all 


O    OteilBfi&i&CL 


IV.  KBCRUITMENT 


iwiihdie 


oaraary  n 
of  47  CFX  Sactioa  73  JOtO: 


pmipoae  to  uae  the  foUowiat  list  of 


rocsM-A(PW 
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iMr»*aaW<aP0Cwft>aqraa>lBia«af<aroCwlc>itetJaiirtSMinOo»riawaii.it«pMtyi»»pwcwdait>da«aK>odycrlw»«i 
h  aMitak  tB  iaioaBMioa  pn<itii  m  *ii  Imb  «il  be  awaiMi  tor  piMe  iMpMMi.  1lymomt»rm*atdmmmti 
!  aqr  alM  ki  dMdMsa  IB  iK  OipM«BMt  «r  TnaMy  HMabil  Mm«"mm  Sarriec.  4 


l(30ilM>i)0>.W« 
IwiMpgaaMa 
lilAiflVaa 
30((M>iaO 


^BMd. 


.D.C  XBS4.  Wiailriwaesiviyaar 
■  «f  MmMiM  ipMHnd  by  a*  Ridnl « 


rarirtMfailapM*iai)faa«MiaiMMbe(.  Tkk 


:  PKNIBGOING  tMmat  B  BQUmD  BY  THE  HUVACY  ACT  OT  IfM.  PX.  flMTl. 

fA>Mw»o«KanocTiowAcromM>rx.ia4.u.ocw)iai,w>«.44UJLC 


91. 19M.  S  UfgC  SSMaMSt,  AN> 


RX9M^(Pati4) 
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BROADCAST  EQUAL  EMPLOYMENT 
OPPORTUNITY  PROGRAM  REPORT 

(TobelUadwiftl 


"-'IIJ 


(fmKCVmOatr) 


UplNHKoTAe 


Ciiy 


code) 


E-Md  AMmm  (if  •vvtabk) 


PMllQrlD 


TVPB  OP  mOADCAST  STATION : 


TV 


□    ladio     □    TV 


D 
D 


TV 


Cansii* 

PKiliiylDNnber 

(ctock^vteibbba) 

(dty.MB) 

fihitwIShni^ 

□  AMDpMniV 

Dy-Dn. 

DamDfmDtv 

Dy-Dn. 

DAMDmatv 

Dy-Dn. 

PAMDrnDiv 

DymDm. 

[DamOpmQiv 

Dy-Dn. 

DamQmQtv 

Dy«Dn. 

CDAMOmOrv 

Dy-Dn. 

OamOpmOtv 

DY•D^4• 

IZJamCUfm  IZ1tv| 

Dy-Dn. 

POCIM 
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^^pwTArr  >nL<oM  »>  iirmK  thaw  ucensee 

riwnc 


aiy 


Sl«e 


ZipCode 


Screci  Address 


TelepiMMeNo. 
i J 


FILINC  INSTRUCTIONS 


Bfoadeaa  ntiii"  lifrttt-Tf  we  required  to  affixd  equal  enptoymem  opponnwiy  to  all  qualified  pcrsotts  aad  to  icfraifi  from 
^jifTi».i.Mi«j  in  TPTfayMM  aad  rdaied  beaefiis  oa  the  basis  of  race,  color,  aaiaaal  onfu.  relifion.  aad  sex.  See  47  C.FX 
Seciioa  73  J080.  Pmuam  to  diese  leqaromus.  a  bceue  icBewal  applicaH  «dM»c  swiaB  eapleyniem  uait  ciiipioyt  five  or  men 
lb»Hi««MoBeinjdoy«sn«wfUea»epon-ofitiaeiivitie«ioew«oqoaleniployme^  IfanaoonemptovmeKiwt 

enyloys  fewer  dm  five  fuil-diae  enptoyecs.  no  equal  enyloyinew  opponuaity  pvofram  iafnmabOR  oeed  be  filed.    If  a 
aByloyiiw»u»isfilii<acoo*ii>edrepoaacopyofdKfeponiiM»ibefiledwidieacfastaiioBtreaewalapplicaiioo. 


A  copy  ofdnrepon  oust  be  kepi  ia  die  siHioo's  public  file.  Tliese  actions  are 
Ibese  lequiraBems  uwy  result  m  sanctions  or  license  renewal  beiaf  delayed  or 
CF.R.SacliMi73JOIO  Md  ve  aMhorixsd  by  dK  Coramunicaooas  Act  of  I9M.  as 


DISaUMlNAllON  COMPLAINTS.    Have  any    pendiof  or  resolvod  coaplaims  been  filed  duhng  dus 
befoc  any  body  baviag  fimr— "  jurisdiction  under  federal,  state,  lenuonal  or  local  law. 
I  in  d»fployeat  practices  of  d>estaooa(s)? 


10  obtain  license  renewal  Failure  lo  meet 
Tbesc  requiremeau  arc  contained  in  47 


DYmDN. 


tf  so.  provide  a  brief  description  of  dK  complainKs).  including  die  penons  involved,  die  date  Of  dw  filing,  die 
cowl  or  agency,  die  file  number  (if  any),  aad  dK  disposition  or  cuftem  status  of  die  maner. 


Does  yaw  iwioa  employneat  unit  cavioy  fewer  dan  five  fidl-iime  employees? 

( *fuU-dme'  employees  all  dwee  permanently  working  30  or  more  hours  a  waek. 


DYesDNo 


If  yoir  ttttMM  cnvloyinett  unit  einploys  fewer  d»n  five  (UMime  eiaployees.  conylete  dw  ccrtificaiion  below,  re^ 

FCC.  and  place  a  copy  in  your  staiioB(s)  public  file.  YoudonoibaveiocompleiedierestofdHsfaraL  tf  your  stadon  employment 

unit  employs  five  or  more  fall-dme  employees,  you  musfowptetc  all  of  diisfDrro  and  follow  an  ipstnictions. 

CERTinCATlON 

Tliis  rcpon  must  be  octiified.  as  follows: 

A.  By  licenier.  if  aa  individual; 

B.  Byapwaer.ifaptaenhipCgeneralpattner.ifalimiiedpmnership); 

C.  By  an  officer,  if  a  ceiporaaoa  or  an  association;  or 

D.  By  an  anotaey  of  die  liceasec.  in  case  of  piiysical  disability  or  absence  from  die  Untied  States  of  die  licensee. 

WUJUL  FALSE  STATSdSmS  CIN  IMS  FORM  ARE  PtmSHABlf  BY  FINE  ANO«lt  MPMSONMEN^ 
(U A  coot  TTn£  1 1 WCTION  1001 ).  A»ffl«R  REVOCATION  OF  AI<nf  STATION  IXINSE  OR  COf«» 

(U3.  CODE.  TTOE  47.  SECTION  3l3(aM  Ilk  ANIVOR  FORFEITURE  (U.S.  CODE.  TntE  47.  SBCnON  903). 


Iceiiifytothe  best  of  my 


Md  belief.  aU  stanncnts  coaniBed  in  diis  repon  aic  true  nnd  correct 


Signed 

Name  of  Respondem 

r* 

TeleplMae  No.  (include  area  code) 

Oaie 

RC3MMgc2) 
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TWp«ry«««ftliii<*c«Mrtlil»ytwM«bro«dc««tM»Miw.tt«FCCi«*»ter*fcw»«"fa""««*»«^ 
,I,H,,  I,  nitffit  cqnal  cnplvyiMat  •pportualty  rtqvirMMatt. 

GENERAL  rOUCY  ^      .._.  . 

A  broadcast  staooo  must  provide  equal  en^loyiiient  opportumiy  »  aU  qaaUfied  adiviifaab  without  regard  to  dwriace.  color. 
B.IMM1  ong  in.  leligMO  of  sexm  aU  penowi  actioos  aciudag  recnntmeat.  cvakMOB.  adectioo.  pn«M».  coavensaooB. 


USPONSOULTTY  FOR  IMFLEMKNTATION 

A  tTTtiti*^***  statioa  nast  asngB  a  paitinilar  dBnal  ovcnll 
ofRciari  name  and  titk  aie: 


faroqaal 


mum^iiM^y  " ' 


That 


NAME 


TTTLE 


It  is  also  tke  icapoastehty  of  all  penoaa  at  a 


cmployneat 


of  cnployees  ID 
of  lace,  eotor,  rebfioD.  natMoal  oiigB  or  sea. 


L  BEO  PUBLIC  PILE  REPORT 

Attach  as  an  exhibit  ooe  copy  of  each  of  *e  EEC  pubhc  fik  reports  ftom  the  previow  two  yean. 

Siatioas  are  nqumd  to  place  anauaUy  such  informatioB  as  u  required  by  47  C.FA.  S«tiaa 
73  J080  in  their  pubbc  fiks. 


n.  NARRATIVE  STATEMENT 
Provide  a  nati"— -  in  an  exhMt  which 
iachisive  outieKh  during  the  two-year  period 
t  Kpaiit  ncf  d  diffimliies  in  the 


EahAiiNe. 


how  die 
10  filing  thia 


EahMNa 


mtmtlmmamymrnntimmf^mk»iittUiilm»aX>tfummtttTmm0trivmitlt»mi0mmim^ 
n*amytma^tmy.uam»mtm*m«tmm    iia  i»««ll«Hl«*t  n«  KT  aiir  ih>  »w»*«i *i»  ■* 

_f  mpiiM ii    tun  I  ^-" —    lfy—ae>W»i»ia»*»wfci^iiwwa— <«a*isiip«w.*»i«nwt 


lOCI»0miiWMlii^l.RC    1II5M    WivMilMwa 

MpMa  »  •  aritacMa  af  ii*miMiM  ipMMMi  hy  I 

I  a  aMHi  ■  cwnMty  «rtM  Oaa  «M«I  MH**  at  V  ••  M  !•  p 


II. 

:  poaaooaic  Noncx  ■  MQwra  by  m  pmvacv  act  or  ivm.  ro.  tMi*. 
PArtawniK  MBucnoN  ACT  orifM,  rx.  iM-ix  ocnNn  I.  iw^  M  uftc  JMT. 


)!.  IVM.  S  UXC 


fCC9M(rtti)) 
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NOTICE 

SHOULD  YOU  NO  LONGER  OPERATE  THIS  EMPLOYMENT  UNIT.  PLEASE  FURNISH 
THE  CURRENT  OPERATOR'S  NAME,  ADDRESS.  DATE  OF  TRANSFER  AND  RETURN 
THE  FORM  396<:  IMMEDIATELY.  CALL  (202)  418-1450  TO  OBTAIN  FORMS  FOR 
NEWLY  ACQUIRED  UNTTS  OR  IF  YOU  HAVE  ANY  EEO  QUESTIONS 

RETURN  THE  COMPLETED  FORM  IN  DUPUCATC  INCLUDING  ANSWERS  TO  THE 
SUPPLEMENTAL  INVESTIGATION  SHEET  (SIS)  IF  APPLICABLE  AS  SOON  AS 
POSSIBLE.  FOR  YOUR  INFORMATION.  THE  UPPER  RIGHT  HAND  CORNER  OF  THE 
FORM  396C  WILL  BE  MARKED  WITH  AN  "X"  FOR  THOSE  UNITS  THAT  MUST  FILL 
OUT  AN  SB.  PURSUANT  TO  SECTION  76.1802  OF  THE  COMMISSION'S  RULES.  THE 
DUE  DATE  FOR  FILING  FORM  396-C  IS  SEPTEMBER  30™  OF  EACH  YEAR. 


F0CPQRhf396<: 
OciDtar2002 
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,ac2ass4 


AyprovadbrOMB 
3OC(M»IM074 


INSTRUCTIONS  FCMt  COMPLETING 
PCCFORM3MC 

YOU  ARE  STRONGLY  URGED  TO  CONSULT  THE  COMMISSION'S  CABLE  EEO  RULES 

BEFORE  COMPLETING  THIS  P(»M 

47  CF JL  SKliMi  7<w71  tl  H4. 


SMBOlYthemiuttwJiiifcniiiiwifarllieaut  lfiheaniti»ioiaeinit.S.w»oiieittlIiivttiig«i«iSheet 

2.«rti-k»  Sl«i  Attched- k*«>d  « ite  b««  Tk»  ICC  U«  Ody"  0.  p.it  1^ 

rexiittdaetocoHOlidtfiaawMiMMXiir'-'i'  or  •«  «.  Iomw  imder  »o«r  co^rol,  aMrt  ••  bjmimi  a 
I  piocccd  10  Sccuoa  V. 


orisao 


}m  tkliiioii  to  the  uait 
or  oMBoUiag  the 


openior-s  kid  a-ae.  «|iply.  if  iwlkable,  die  lame  of  the  MSO  owniag 


B 
C 
D. 
E 
F. 


Sapply  dtt  addms  to  wtaicb  you  waai  the  < 

Si^y  the  cogaty  MMi  aiM  of  the  nait't  priocipel  enptoyowm  office. 

A  ItalMiiBe  eii^)k)yee  u  oiie  who  pefmaaeaily  worta  30  or  inoie  hoon  per  week. 

taiot  the  peyroU  period  in  July.  Aufuit  or  SepttB*er  med  far  thii  ye«*«  report. 

Ptace  en  X  in  die  apprapriaie  bnckcti  for  each  poetihie  exhibit 


Submit  u  Exhibit  A,  i  list  of  coaamonities  Hided  or  deleted  tiroin  the  unit  usint  the  farmai  ptovided.  To 
obtain  diis  infonn^ion.  review  the  prior  yeari  farm  for  die  unit,  ncdng  die  coonumties  dm  cooprisiaf 
die  unit.  Md  coaperiag  dMt  list  with  die  na 
(NOT  APPLICABLE  TO  MVPD  UNITS) 


bNo. 


tof  the conuimnities  now compriMng  die  unit 


C«cfiiUyattswerencfaofdieniae(9)questiontbycheclDnf eidKrYesorNo.  IfdK 
«  Exhibit  B  an  expianalioa.  The  focus  of  questioo  dwee  b  on  whether  cibk 
■ad  iadnave  ootiBach.    The  Coanusnon  does  not  require  die  tvfedng  of 

With  Rgsni  10  qwrrtf  fh«,  wc  clarify  that  efforts  lo  seek  oat 
I  to  cover  aU  aepMats  of  die  community,  and  that  no  entity  should  be 
,  color.  i«ligion.iwtioonl  origin,  ^e  or  fender.  Sue  47  CFR.  Section  76.73. 


of  soanxsor 
shooldbe 
ondKbittsaf 


raoos 
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fifisifinjv 

You  may  attach  as  Exhibit  C  any  additional  infonnation  you  believe  useful  in  die  PCCs  evaluation  of  your 
EEOeffbfts.  There  is  no  requirement  to  provide  such  infonnation. 

SkosoV 

Sign  and  date  die  fonn  in  die  spaces  provided.  Also,  piim  die  name  of  die  ofiidal  signing  as  well  as  die 
ddeofdiatpemn.  Return  die  original  and  one  copy  to  die  Commission  by  S^iember  30^.  Retainacopy 
for  your  files. 

Sunotanenttl  investigaiion  Sheet  f.SW^ 

If  nqnind.  attach  as  Exhibitt  D.  E.  aad  F  die  job  descriptions  requested  in  Pan  I.  dK  responses  to  die 
qnesdons  diecked  in  Pm  n.  and  die  EEO  public  file  report  requested  in  Pvt  m. 


roc  MHICE  TO  mnviDIUU  UQiniD  BY  TBI  rUVACY  ACT  AfO  IBB  PAPnt  UDUCnON  ACT 


The  POC  is  audwriied  under  dw  Coomunicatiou  Act  of  1934.  as  amended,  to  coUea  die  personal 
iafonnaion  we  requett  in  dus  report  We  will  use  die  infonnalioo  you  provide  to  detennine  if  die  benefit 
reqneHBd  is  mnsismit  widi  die  public  iasereit  If  we  believe  diere  may  be  a  violaboo  or  potemial  violation 
of  a  POC  rtatote,  regulation,  mle  or  oider.  your  request  may  be  reflBRed  to  die  l^denl.  state,  or  local 
agency  re^ontible  for  investignting.  prosecuting,  enfordog  or  implementing  the  statue,  rule,  regulation  or 
Older.  In  certain  cases,  the  infonnation  in  your  request  nuiy  be  disclosed  to  the  Department  of  Justice  or  a 
court  or  adljndicative  body  when  (a)  die  FCC:  or  (b)  any  employee  of  die  FCC:  or  (c)  die  United  States 
Govcramem  is  apery  10  a  proceeding  before  dte  body  or  has  an  interest  in  die  proceeding.  In  addition,  all 
ittformaiion  provided  in  this  farm  will  be  available  for  public  inspection.  If  you  owe  a  past  due  debt  to  the 
federal  goverameiu.  any  information  you  provide  may  also  be  ditfhsBd  to  the  Oepvtment  of  Trcastny 
Rnancial  Management  Service,  odter  federal  agencies  and/or  your  enyfoyer  to  ofihet  yow  sabvy.  IRS  tax 
refand  or  odterpaymenu  to  collect  dot  debt  The  FCC  may  also  provide  diis  mfomuHion  to  dieae  agencies 
dvough  the  matching  of  computer  records  when  audiorized.  If  you  do  not  provide  die  information 
tequoted  in  diis  report,  dw  report  may  be  returned  without  action  having  been  taken  upon  it  or  in 
processing  may  be  delayed  while  a  request  is  made  to  provide  dte  missiiig  information.  Your  ic^onae  is 
required  to  obtain  die  requested  audiority.  We  have  estimated  diat  each  rehouse  to  dus  collection  of 
information  will  vary  from  10  minutes  to  I  hour.  IS  minutes.  Our  estimate  indvles  the  time  to  read  the 
insiruqioos.  look  thraogh  existing  records,  gadwr  and  mainuua  required  data,  and  actuaUy  complete  Md 
review  dte  form  or  response.  If  you  have  any  commentt  on  dus  estimate,  or  on  how  «ve  can  improve  dte 
collection  and  reduce  dw  burden  it  causes  you.  please  write  dte  Federal  Communicauoos  Commissioa. 
AMD-PERM.  Paperwork  Reduction  Prvject  (3060-009SA)574).  Washington  D.C.  20SS4.  We  wiU  also 
acetfi  your  commenu  via  the  Internet  if  you  send  dwm  to  ibolev»fcc.gov.  Remember  -  you  are  not 
required  to  respond  to  a  collection  of  information  sponsored  by  the  Federal  government  and  the 
govenunent  may  not  conduct  or  spoosor  tins  collection,  unless  it  displays  a  cutrcndy  valid  0MB  control 
number  or  if  we  fail  to  provide  you  widi  diis  notice.  This  collection  has  been  assigned  an  OMB  control 
number  of  306(M)09S/QS74. 

THE  FOREGOD4G  NOTICE  IS  REQUIRED  BY  THE  PRIVACY  ACT  OF  lf74.  Pi.  fS-STf, 
DECEMBER  31.  If74. 5  U.S.C  SS2(c)(3),  AND  THE  PAPERWORK  REDUCTION  ACT  OF  19M. 
PJ.  95^11.  DECEMBER  11. 1910. 44  U.S.C  35t7. 


^^  ■  -  M  -^li  ■['tirkfi^  I 
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NOT 


nuPT 


BROADCAST  MII>-TEItM  RETORT 


(ForFOCUKOrijp) 
Coialto. 


TVn  or  MO  ADC  AST  STATION : 


D  «-*• 


□   TV 

LowFowwTV 


n 


caaim 

FKiHvlDMatar 

-Dm 
(ckKk«lplieMik«) 

{Btr,mm) 

jO/iiSSLmL 

DAMDmatv 

DyDN.         1 

DAMDrnDTV 

DvDn. 

DAMaPMDtV 

Dy-Dn. 

DamDmGtv 

Dy-Dn. 

□  amQfmQtv 

DvDn. 

DmUmnvt 

DvDn. 

DAMDmDTV 

Dy^Dm 

DAMDmnTv 

Dv.Dito 

DamDmDiv 

Dy-Dn. 

pocin 
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SEND  NOnCIS  AND  COMMUNICATIONS  TO  THE  FOLLOWING  NAMED   PERSCW  AT  THE   ADDRESS 
INNCATEDHELOW: 


Name 


City 


StMe 


Zip  Code 


&VtCt  AddRV 


TclcpoooB  NO- 

i J 


FILING  INSTRUCTKWfS 
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are  n^iired  to  afford  equal  cnploymeBt  nHWrtiaily  «d  all  qualified  ptnem  and  to  refiaa  torn 
;  in  eaptoynieiit  and  related  beaefiti  on  the  bans  of  laoe.  color,  natioaal  ongin,  reUfion,  and  kx.  Sec  47  C.F.R. 
Sectioo  73  JOSO.  Punuaat  to  tlieae  reqniremeBti.  a  tokvoao  tIatiaB  cmptoyniem  unit  that  employi  five  or  more  <ull-tune  ftaiiaa 
employees  must  file  a  full  and  compieie  Broadcast  Mid-Tenn  Report  If  a  lelevaoin  station  enploymeat  unit  en^loys  fewer  diaa  five 
AiU-tine  enployeca,  oaly  the  first  two  pages  of  dus  repon  need  be  filed. 


A  copy  of  this  Mid-Term  Report  must  be  kept  in  die  statioa's  public  file.  Failure  to  meet  these  lequirenients  nay  result  in  sanctioas 
or  remedies.  Theae  requiremeats  are  contained  in  47  CFJL  Serioo  73 J080  and  are  anthoriaed  by  the  Coamwnications  Act  of 
1934.1 


No 


Does  your  station  employment  unit  employ  fewer  than  ten  ftitl-time  employees  if  tekvisiaa  or  fewer  dian 

eleven  fiiO-time  employees  if  radio?  .  ,  _  DvesQ 


Ifyes.  yon  do  mt  have  to  file  tfiis  form  wift  the  FCC  However,  you  have  the  option  to  complete  dK  certificatioo  below,  reiwn  te 
form  to  the  FCC  ami  place  a  copy  in  your  statioa(s)pubbc  file.  Youdonolhavetocompleledierestof  diis  form.  If  your  i 
employmem  nut  employi  five  or  more  fiiU  -time  cmployees.if  lelevisian.  or  eleven  or  more  fiill-time  eayluycu  if  radio,  you  i 
^  aO  of  dna  form  and  fellow  all  i 


CERTinCAIICm 


This  report  nmst  be  certified,  as  feDowK 

A.  By  lieemee.  if  an  individual; 

B.  By  a  partner,  if  a  partnership  (general  partner,  if  a  limited  partnership); 

C.  By  an  oiBcer.  if  a  corporation  or  an  associatioa;  or  ^ 

D.  By  SB  attooeyofdiebceasee.  in  case  ofphysical  disability  or  absence  from  dK  United  States  of  dK  licensee. 


WIUPULFALSE  STATEMEN1S  ON  THIS  FORM  ARS  nJIOSHABLS  BY  FDffi  AlAVOR  IMPiUSONMENT 

(U.S.  COOe,  nnf  IS.  SECnON  lOOIX  Ara>Ot  REVOCAIKM  OP  Airir  STATION  UCENSB OR  OONSnUCnON  FBR^ 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Fedeial  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  17, 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haalth 
InspactfcMi  Sarvloe 

Exportation  and  importation  of 
animals  and  animal 
products: 

Foot-arKt-nfKMJth  disease; 
disease  status  change — 
Great  Britain;  published 
12-17-02 
COMMERCE  DEPARTMENT 
National  OcMnic  and 
Atmospheric  Administration 
Fishery  conservation  arxJ 
nuiruigement: 

Carit)bean.  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  put)lished 
12-17-02 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Reconsideration  and 
appeals  requests; 
procedures  clarfication; 
put>lished  12-17-02 

STATE  DEPARTMENT 

Excfiange  visitor  program: 

Foreign  medical  graduates; 
two-year  home-country 
physical  presence 
requirement  waiver; 
correction;  published  12- 
17-02 
Visas;  immigrant 

documentation: 

Registration  clarifications; 
published  12-17-02 
Visas;  nonimmigrant 

documentation: 

Uncertified  foreign  health- 
care workers;  published 
12-17-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Eurocopter  France; 

published  11-12-02 
Extra  Flugzeugbau  GmbH; 

published  10-25K)2 
Piaggio  Aero  Industries 

S.p.A.:  published  11-20-02 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Technical  amendments; 
published  12-17-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 
12-27-02;  published  10- 
28^)2  (FR  02-27305] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspaction  Service 
Exportation  and  importation  of 
animals  and  artimal 
products: 

Exotic  Newcastle  disease; 
disease  status  charige — 
Campeche,  Quintana  Roo, 
and  Yucatan,  Mexico; 
comments  due  by  12- 
23-02;  published  10-22- 
02  [FR  02-26811] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Child  and  AduK  Care 
Program — 
Strengttien  program 
integrity;  legislative 
reform  implementation; 
comments  due  by  12- 
24-02;  published  6-27- 
02  [FR  02-15776] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Rstiery  consen^ation  and 
management: 
Alaslca;  fisheries  of 
Exclusive  EcorKxniG 
Zone- 
Pacific  halibut  and 
sat>lerish;  comments 
due  by  12-27-02; 
published  10-29-02  [FR 
02-27512) 

DEFENSE  DEPARTMENT 

Acquisition  regulatioris: 
Commercial  items — 
Transportation  of  supplies 
by  sea;  comments  due 
by  12-24-02;  published 
10-25-02  [FR  02-27106] 
Federal  Acquisition  Regulation 
(FAR): 

Reimbursement  of  relocation 
costs  on  lump-sum  basis; 


comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27083] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 
areas: 
Sandy  Hook  Bay.  NJ;  Naval 

Weapons  Station  EARLE; 

comments  due  by  12-27- 

02;  published  11-27-02 

[FR  02-30028] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  t>y 
12-23-02;  published  11- 
22-02  [FR  02-29610] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenr)entation 

plans;  approval  and 

promulgation;  various 

States: 

Missouri;  comments  due  by 
12-23-02;  published  11- 
22-02  [FR  02-29609] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution:  effluent 
guidelines  for  point  source 
categories: 
Construction  and 
development;  storm  water 
discharges;  comments 
due  by  12-23-02; 
published  10-16-02  [FR 
02-26302] 
Water  programs: 
Water  quality  standards—     ^ 
Five  Mile  Creek.  AL; 
designated  use; 
comments  due  by  12- 
23-02;  published  10-23- 
02  [FR  02-26845] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Young,  beginning,  arxl 
small  farmers  and 
ranchers;  comments 
due  t}y  12-23-02; 
published  9-23-02  [FR 
02-24031] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Private  land  mot>ile 
servk;es — 

450-470  MHz  frequency 
band;  airport  temninal 
use  frequencies; 
comments  due  ty  12- 
23-02;  published  11-21- 
02  [FR  02-29437] 


FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 
Electioneering 
communk:ations — 
FCC  DatatMse;  comment 
request;  comments  due 
by  12-23-02;  published 
10-23-02  [FR  02-26483] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Regulatkxi 
(FAR): 

Reimtxirsement  of  rek>cation 
costs  on.  lump-sum  t)asis; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27083] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medlcars  & 
MMllcald  Services 
Medk»re: 
Medicare+Choice  program — 
Managed  care 

nrKxJifications;  comm^its 

due  by  12-24^)2; 

published  10-25-02  [FR 

02-27142] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
At)breviated  new  drug 
applrcatlons  certifying  that 
patent  claiming  drug  is 
invalkl  or  will  not  be 
infringed;  patent  listing 
requirements  and  30- 
month  stays:  comments 
due  by  12-23-02; 
published  10-24-02  [FR 
02-27082] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Put>lk;  and  Indian  housing: 

Housing  Choice  Voucher 

Program — 

Homeownership  option; 
eligibility  of  publk: 
housing  agency-owned 
or  controlled  units; 
comments  due  by  12- 
27-02;  put>lished  10-28- 
02  [FR  02-27310] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Beluga  sturgeon;  comments 

due  by  12-28-02; 

published  11-6-02  [FR  02- 

28334] 

CritKal  habitat 
designatk)ns — 
Bexar  County.  TX,  karst- 
dwelling  invertebrate 


IV 


Federal  Rerirter/Vol.  67.  No.  242/Tuesday.  December  17.  2002/Reader  Aids 


species:  comments  due 
by  12-23-02;  published 
11-21-02  [FR  02-29620] 
Vernal  pooi  crustaceans 
and  plants  in  California 
and  Oregon;  comments 
due  by  12-23-02; 
published  11-21-02  [FR 
02-29619) 
JUSTICE  DEPARTMENT 
Federal  Employees  Liability 
Reform  and  Tort 
Compensation  Act: 
Suits  based  on  acts  or 
onwssions  of  Federal 
employees  and  other 
persons;  certification  arxl 
decertification;  comments 
due  by  12-23-02; 
published  10-22-02  [FR 
02-26832] 

LEGAL  SERVICES 
CORPORATION 

Legal  assistance  eligibility; 
maximum  income  guidelines; 
comments  due  by  12-23-02; 
published  11-22-02  [FR  02- 
29611] 
NATIONAL  AERONAUTICS 
ANO  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Reimbursement  ol  relocation 
costs  on  lump-sum  basis; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27*083] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  urwxis: 
Insurance  requirements; 
comments  due  by  12-26- 
02;  published  9-26-02  [FR 
02-24290] 
Organization  and 
operaations — 
Fleasonable  retirement 
benefits  for  employees 
and  officers;  comments 
due  by  12-26-02; 
published  11-29-02  [FR 
02-30162] 

NATIONAL  CRIME 
PREVENTION  ANO  PRIVACY 
COMPACT  COUNCIL 

Dispute  adjudication 

procedures;  comments  due 
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PnOPOSEO  RULES 
Disaster  assistance: 
National  Urban  Search  and  Rescue  Response  System: 
financing,  administration,  and  operation 
standardization,  77627-77640 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  77490-77491 

Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  77481 

ANR  Pipeline  Co..  77481-77482 

Atlanta  Gas  Light  Co.,  77482 

Black  Marlin  Pipeline  Co..  77482 

Chandeleur  Pipe  Line  Co.,  77482-77483 

Colorado  Interstate  Gas  Co.,  77483 

Dauphin  Island  Gathering  Partners,  77483 

Duluth  Public  Works  &  Utilities  Department,  77483- 
77484 

East  Tennessee  Natural  Gas  Co..  77484-77485 

Enbridge  Pipelines  (AlaTenn)  L.L.C.,  77485 

Enbridge  Pipelines  (KPC),  77485-77486 

Enbridge  Pipelines  (Midla)  L.L.C.,  77485 

Florida  Gas  Transmission  Co.,  77486 

Great  Lakes  Gas  Transmission  L.P.,  77486-77487 

Kern  River  Gas  Transmission  Co.,  77487 

New  York  State  Electric  &  Gas  Corp..  77487-77488 

Overthrust  Pipeline  Co..  77488 

PG&E  Energy  Trading-Power.  L.P..  et  al..  77488 

Sabine  Pipe  Line  LLC.  77488-77489 

Tennessee  Gas  Pipeline  Co.,  77489 

Texas  Eastern  Transmission,  LP,  77489 

Transwestem  Pipeline  Co.,  77489-77490 

Williams  Gas  Pipelines  Central.  Inc.,  77490 

Federal  Highway  Administration 

NOTICES 

Federally-assisted  or  Federal  transportation  improvement 
projects  with  net  benefit  to  Section  4(f)  property; 
evaluation  and  determination.  77551-77555 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Carnival  Corp.  et  al.,  77494 
Delta  Queen  Steamboat  Co,.  Inc.,  et  al.,  77494-77495 


Ocean  transportation  intermediary  licenses: 
Speedier  Logistics  (U.S.A.),  hic,  77495 

Federal  Transit  Administration 

NOTICES 

Federally-assisted  or  Federal  transportation  improvement 
projects  with  net  benefit  to  Section  4(f)  property; 
evaluation  and  determination,  77551-77555 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Achyranthes  mutica,  etc.  (47  plant  species  bom 
Hawaii,  HI).  77464-77465 
Westslope  cutthroat  trout;  status  review.  77466 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Baldwin  County,  AL;  Alabama  beach  mouse,  77505- 

77506 
Douglas  County,  CO;  Preble's  meadow  jumping  mouse, 
77506-77507 
Grants  and  cooperative  agreements;  availability,  etc.: 
Neotropical  Migratory  Bird  Conservation  Act  Program, 
77507-77508 
Meetings: 
Klamath  Fishery  Management  Council,  77508-77509 
Klamath  River  Basin  Fisheries  Task  Force,  77509 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  77498- 
77499 
Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  permits — 
Kraft  Foods,  Inc.:  salad  dressing,  77499-77500 
Reports  and  guidance  documents;  availability,  etc.: 
Raw  meat  foods  for  companion  and  captive 
noncompanion  carnivores  and  omnivores; 
manufacturing  and  labeling.  77500-77501 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Puerto  Rico 
ChemSource  Corp.;  bulk  and  intermediate 

pharmaceutical  chemicals  manufacturing  facility, 
77467-77468 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  lands;  projects  and  activities; 

notice,  comment,  and  appeal  procedures,  77451-77463 

NOTICES 
Meetings: 
Resource  Advisory  Committees — 
Crook  County,  77467 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regidation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  77479 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
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See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Chronic  Fatigue  Syndrome  Advisory  Committee.  77495 
Reports  and  guidance  documents;  availability,  etc.: 

Japanese  American  youth;  precursors  to  diabetes; 
research  protocol  support.  77495-77496 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  conunent  request,  77501- 
77502 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  77511- 
77515 
Immigration: 
Nonimmigrant  aliens  from  designated  countries; 
registration  requirements,  77641-77644 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Bums-Paiute  Tribe,  OR,  77509 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
RULES 

Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands,  Guam,  American  Samoa,  and  Northern 
Mariana  Islands,  77407-77409 

Internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Levy  restrictions  during  installment  agreements,  77416- 

77418 
Low-income  taxpayer  clinics;  income  tax  return  preparer; 

definition,  77418-77419 
Tax  liabilities  determination  or  collection;  third-party 
contracts,  77419-77425 
PROPOSED  RULES 
Income  taxes: 
Rents  and  royalties;  advance  rentals  inclusion  in  gross 
income,  77450-77451 
NOTICES 
Meetings: 
Taxpayer  Advocacy  Panels.  77558-77560 

International  Trade  Administration 

RULES 

Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands.  Guam,  American  Samoa,  and  Northern 
Mariana  Islands,  77407-77409 
NOTICES 
Antidumping: 
Stainless  steel  butt-weld  pipe  fittings  from — 
Korea,  77468-77469 


imemational  Trade  Commission 

NOTICES 

Import  investigations: 
Fresh  tomatoes  from — 
Mexico.  77510-77511 

Justice  Department 

See  Immigration  and  Naturalization  Service 
See  Prisons  Bureau 

Latior  Department 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  77515-77516 
Grants  and  cooperative  agreements;  availability,  etc.: 

Child  Labor  Education  Initiative,  77516-77517 

Land  Management  Bureau 

NOTICES 

Meetings: 
Resource  Advisory  Councils — 
Northeastern  Great  Basin,  77509-77510 
Northwest  California,  77509 
Siirvey  plat  filings: 
New  Mexico,  77510 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77555-77556 
Submission  for  OMB  review;  comment  request,  77556 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77524-77528 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  77479 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eUgibility;  determinations,  77556-77557 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Glaval  Bus,  Inc.,  77558 

National  Institutes  of  Healtti 

NOTICES 

Meetings: 
National  Cancer  Institute,  77502 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  77504-77505 
National  Institute  of  Biomedical  Imaging  and 

Bioengineering,  77504 
National  Institute  of  Dental  and  Craniofacial  Research, 

77502-77503 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  77502      " 
National  Institute  of  General  Medical  Sciences,  77503 
National  Institute  of  Mental  Health,  77504 
National  Institute  on  Deafriess  and  Other  Communication 

Disorders,  77503 


VI 


Federal  Register  /  Vol.  67,  No.  243  /  Wednesday,  December  18.  2002  /  Contents 


National  Library  of  Medicine,  77505 
Scientific  Review  Center.  77505 


National  Oceanic  and  Atmosptieric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Pacific  halibut  and  red  king  crab.  77439-77441 
Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna.  77433-77434 
Atlantic  timas.  swordfish,  and  sharks;  charter  boat 
operations.  77434-77439 

Nuciear  Regulatory  Commission 

NOTICES 

Regulatory  guides;  issuance,  availability,  and  withdrawal, 

77530-77531 
Applications,  hearings,  determinations,  etc.: 

Exelon  Generation  Co.,  LLC.  77528-77529 

Pathfinder  Mines  Corp.,  77529-77530 

Personnel  Management  Office 

NOTICES 

Health  benefits.  Federal  employees: 
Federal  Long  Term  Care  Insurance  Program — 
Open  season;  relaxed  rules,  77531-77532 

Prisons  Bureau 

RtlLES 

Inmate  control,  custody,  care,  etc.: 
Incoming  publications;  nudity  and  sexually  explicit 

material  information;  distribution  to  inmates.  77425- 
77427 
Inmate  discipline  respecting  violations  of  telephone  and 
smoking  policies;  code  number  changes  for  agency 
tracking  purposes  only.  77427-77428 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

PROPOSED  RULES 

Railroad  Retirement  Act: 
Account  benefits  ratio,  77447-77448 
Annuity  or  lirnip  sum  application;  Internet  filing,  77448- 
77450 

Securities  and  Excluinge  Commission 

RULES 

Investment  advisers: 
Advisers  operating  through  Internet;  exemption.  77619- 
77626 
PROPOSED  RULES 
Seciu-ities: 
Issuer  repurchases;  safe  harbor  provisions;  amendments, 
77593-77617 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

State  Department 

NOTICES 

Meetings: 
Overseas  Schools  Advisory  Council.  77547-77548 


Organization,  functions,  and  authority  delegations: 
Secretary  of  Labor  and  U.S.  Trade  Representative,  77548 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  77548 
Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
77548-77549 

Treasury  Department 

See  Internal  Revenue  Service 
RULES 

Government  Securities  Act  regulations: 
Large  position  rules;  reporting  requirements,  77411- 
77416 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts,  77532-77547 


Separate  Parts  In  This  Issue 

PartIi 

Environmental  Protection  Agency,  77561-77592 

Part  ill 

Securities  and  Exchange  Commission,  77593-77617 

Part  IV 

Securities  and  Exchange  Commission,  77619-77626 

PartV 

Federal  Emergency  Management  Agency,  77627-77640 

PartVi 

Justice  Department,  Immigration  and  Naturalization 
Service,  77641-77644 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Doclwt  No.  CE192,  Special  Condition  23- 
132-SC] 

Special  Conditions;  Cessna  Model  441 
Airplane;  Protection  of  Systems  for 
High  Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  S-TEC,  One  S-TEC  Way 
Municipal  Airport,  Mineral  Wells,  TX 
76007,  for  a  Supplemental  Type 
Certificate  for  Cessna  Model  441 
airplanes.  This  airplane  will  have  novel 
and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  electronic  flight 
instnunent  systems  (EFIS)  display 
Model  "Meggitt  Magic"  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  This 
special  condition  contains  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airworthiness  standards  applicable 
to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  6,  2002. 
CoDunents  must  be  received  on  or 
before  January  17,  2003. 
ADDRESSES:  Conoments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE192,  Room  506,  901 


Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE192.  Conunents  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 

Ryan,  Aerospace  Engineer,  Standards 
Office  (ACE-llO),  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816) 329-4123. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significemtly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
simmiarizing  each  substantive  public 
contact  with  FAA  persoimel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenter>  wishing  the  FAA  to 
acknowledge  receir  t  of  their  comments 
submitted  in  respuuse  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CEig2."  The  postcard  will 
be  date  stamped  and  returned  to  the 
conunenter. 


Background 

On  Jime  6,  2002,  S-TEC  Corporation, 
One  S-TEC  Way,  Mineral  Wells  Airport, 
Mineral  Wells,  Texas  76067,  made  an 
application  to  the  FAA  for  a  new 
Supplemental  Type  Certificate  for  the 
Cessna  Model  441  (Conquest)  airplanes. 
The  Conquest  is  currently  approved 
under  Type  Certificate  No.  A28CE.  The 
proposed  modification  incorporates  a 
novel  or  unusual  design  feature,  such  as 
digital  avionics  consisting  of  an  EFIS, 
that  is  vulnerable  to  HIRF  external  to 
the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §21.101,  S-TEC  Corporation  must 
show  that  the  Cessna  Model  441 
airplanes  meets  the  following 
provisions,  or  the  applicable  regulations 
in  effect  on  the  date  of  application  for 
the  modification  to  reference  airplanes. 

The  Certification  Basis  that  is 
incorporated  by  reference  for  the  Cessna 
Model  441  airplane  is  listed  under  the 
Type  Certificate  Data  Sheet  No.  A28CE 
with  the  exception  of  FAR  Part  23.1301 
as  amended  by  Amendment  23-20; 
23.1309,  23.1311,  and  23.1321  as 
amended  by  Amendment  23-49;  and  the 
special  conditions  adopted  by  this 
rulemaking  action.  Noise  requirements 
are  not  an  issue  because  there  is  no 
change  to  the  engine  or  aircraft  fuselage. 

Discussion  , 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards*  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  eue  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  a  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  imusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 
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Novel  or  Unusual  Design  Features 

S-TEC  Corporation  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
EFIS,  which  are  susceptible  to  the  HIRF 
environment,  that  were  not  envisaged 
by  the  existing  regulations  for  this  type 
of  airplane. 

Protection  of  Systems  from  HIRF: 
Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
fbght  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  cvurent 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  imcertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
imdefmed. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 


These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functionis  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Field  strength 

Frequency 

(votts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  ... 

SO 

50 

100  kH2-500  kHz 

50 

50 

500  kHz-2  MHz  .... 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz  ... 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz 

100 

100 

200  MH2-400  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz  ... 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-6  GHz  

3000 

200 

6  GHz-8  GHz  

1000 

200 

8  GHz-12  GHz  

3000 

300 

12GHZ-18GHZ  ... 

2000 

200 

18  GHz-W  GHz  ... 

600 

200 

The  field  strengths  are  expressed  In  terms 
of  peak  root-mean-square  (rms)  values. 

or. 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  field  strength  from  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA.  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  cissociated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 


Compliance  with  HIRF  requirements 
may  be  demonstrated  either  by  tests, 
analysis,  models,  similarity  with 
existing  systems,  or  by  any  combination 
of  these.  Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Cessna 
Model  441  airplanes.  Should  S-TEC 
Corporation  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportiinities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701;  14  CFR  part  21.  §§21.16  and  21.101; 
and  14  CFR  parti  1.  §§  11.38  and  11.19. 
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The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Cessna  Model  441 
airplanes  modified  by  S-TEC 
Corporation  to  add  an  EFIS. 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  tbe  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on 
December  6.  2002. 
Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  02-31882  Filed  12-17-02;  8:45  am) 
BIUJNQ  CODE  4»10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-48-AD;  Amendment 
39-12982;  AD  2002-21-51] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS355E,  F,  F1,  F2,  and 
N  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2002-21-51,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Eurocopter  France  (ECF)  helicopters 
by  individual  letters.  This  AD  requires 
certain  checks  of  the  magnetic  chip 
detector  plug  (chip  detector)  for  any 
metal  particles  and  the  main  gearbox 
(MGB)  oil-sight  glass  for  dark-colored 
oil.  If  any  of  these  are  present,  the  AD 
requires  inspecting  the  lubrication 
pump  (pump)  and.  if  necessary, 
replacing  the  MGB  and  the  pump  with 


an  airworthy  MGB  and  pump.  Also,  this 
AD  requires  that  a  different  MGB  or 
pump  with  any  time-in-service  (TIS) 
must  meet  the  requirements  of  this  AD 
before  being  instdled.  This  AD  was 
prompted  by  four  reports  of 
malfunctions  of  the  MGB  pump.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  MGB 
pump,  seizure  of  the  MGB,  loss  of  drive 
to  an  engine  and  main  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  January  2,  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2002-21-51,  issued  on 
October  17,  2002.  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  18.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
48-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer.  FAA, 
Rotorcraft  Directorate.  Regulations 
Group,  Fort  Worth,  Texas  76193-0110, 
telephone  (817)  222-5355.  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
October  17.  2002,  the  FAA  issued 
Emergency  AD  2002-21-51  for  the 
specified  ECF  helicopters,  which 
requires  checking  the  chip  detector  for 
metal  particles  and  the  MGB  oil-sight 
glass  for  dark  oil  and  taking  an  oil 
sample  if  dark  oil  is  observed.  If  you 
find  metal  particles  on  the  chip  detector 
or  if  an  oil  sample  confirms  that  the  oil 
is  dark  or  dark  purple,  the  AD  requires 
further  inspection  of  the  pump  and.  if 
necessary,  replacing  the  MGB  and  the 
pump  with  an  airworthy  MGB  and 
pump.  Also,  the  AD  requires  that  a 
different  MGB  or  pump  with  any  TIS 
must  meet  the  requirements  of  this  AD 
before  being  installed.  The  AD  was 
prompted  by  four  reports  of  malfunction 
of  the  MGB  pump.  The  bearings  of  the 
driven  pinion  inside  the  pump  can 
deteriorate  resulting  in  pump  failure 
and  loss  of  oil  pressure  in  the  MGB. 
This  condition,  if  not  corrected,  could 
result  in  seizure  of  the  MGB,  loss  of 
drive  to  an  engine  and  main  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  ECF  Alert 
Telex  No.  05.00.40.  dated  June  6,  2002 


(Telex),  which  describes  procedures  for 
inspecting  the  MGB  magnetic  plug  for 
sludge  and  the  MGB  for  very  dark  oil 
and  inspecting  the  pump.  The  Telex 
specifies  overhauling  the  MGB  if  you 
find  any  of  the  following  in  the  pump: 
Bearing  crank  pin  play,  bronze  bushing 
out-of-round,  offset  of  the  driven  gear 
pinion,  certain  wear,  or  metal  chips. 
Pending  the  results  of  various 
investigations  and  to  prevent  loss  of  the 
drive  train  of  the  main  transmission 
linkage  for  one  or  both  engines,  ECF 
specifies  these  procedures  for  all 
pumps. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
these  helicopter  models.  The  DGAC 
advises  of  four  reports  of  pimip 
deterioration.  The  E)GAC  advises  that,  in 
time,  the  insufficiently  lubricated  power 
transmission  assembly  deteriorates 
resulting  in  loss  of  the  drive  train  for 
one  or  both  engines  (deterioration  of  the 
combiner  gearbox  gears).  The  DGAC 
classified  the  Telex  as  mandatory  and 
issued  AD  No.  2002-331-071(A)  dated 
July  10,  2002,  to  ensiu^  the  continued 
airworthiness  of  these  helicopters. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the . 
same  type  design.  Therefore,  this  AD 
requires  the  following: 

•  Before  the  first  flight  of  the  day  and 
at  intervals  not  to  exceed  10  hours  TIS, 
check  the  chip  detector  for  metal 
particles  and  the  MGB  oil-sight  glass  for 
dark  oil. 

•  If  you  find  metal  particles  on  the 
chip  detector,  before  further  flight, 
inspect  the  pump. 

•  If  you  observe  dark  oil  through  the 
MGB  oil  sight  glass,  before  further  flight, 
take  an  oil  sample  to  confirm  that  the  oil 
is  dark  or  dark  purple. 

•  If  the  oil  sample  is  dark  or  dark 
purple,  before  further  flight,  inspect  the 
pump,  part  number  355A.32-0700-00. 
-Ol.or-OIM. 

•  If  you  find  crank  pin  play,  out-of- 
round  bronze  bushing,  offset  of  the 
driven  gear  pinion,  metal  chips,  or 
certain  wear,  replace  the  MGB  and  the 
pump  with  an  airworthy  MGB  and 
pump  before  further  flight. 

•  A  different  MGB  or  pump  with  any 
TIS  must  meet  the  requirements  of  this 
AD  before  installation. 

An  owner/operator  (pilot)  may 
perform  the  visual  checks  for  metal 
particles  on  the  magnetic  chip  detector 
plug  and  for  dark  oil  in  the  MGB  oil- 
sight  glass  and  must  enter  compliance 
with  those  requirements  into  the 
helicopter  maintenance  records  in 
accordance  with  14  CFR  4341  and 
91.41 7(a)(2)(v).  A  pilot  may  perform 
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these  checks  because  they  only  involve 
visual  checks  for  magnetic  particles  on 
the  magnetic  plug,  which  can  be 
removed  without  the  use  of  tools,  and 
the  MGB  oil-sight  glass  for  dark-colored 
oil  and  can  be  performed  equally  well 
by  a  pilot  or  a  mechanic. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  and 
structural  integrity  of  the  helicopter. 
The  checks  of  the  MGB  and  pump  are 
required  in  a  very  short  period  of  time, 
specifically,  before  the  first  flight  of 
each  day  and  at  intervals  not  to  exceed 
10  hours  TIS.  Also,  if  necessary,  the 
inspections  and  replacement  of  the 
pump  and  MGB  are  required  before 
further  flight.  Therefore,  this  AD  must 
be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  October  17.  2002.  to  all 
known  U.S.  owners  and  operators  of  the 
specified  ECF  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

The  FAA  estimates  that  this  AD  will 
affect  approximately  105  helicopters  of 
U.S.  registry.  The  FAA  also  estimates 
that  it  will  take  approximately  10 
minutes  to  check  the  magnetic  plug  and 
the  MGB  oil  sight  glass.  4  work  hours  to 
remove  the  MGB  and  pump.  1  work 
hour  to  inspect  the  pump,  and  4  work 
hours  to  install  a  serviceable  MGB  and 
pump.  The  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $4000  for  an  overhauled 
pump  and  up  to  $60,000  for  an 
overhauled  MGB  per  helicopter.  The 
manufacturer  has  represented  to  the 
FAA  that  the  standard  warranty  applies 
if  failure  occurs  within  the  first  2  years 
and  operating  time  is  less  than  1000 
hours.  Based  on  these  figures,  the  FAA 
estimates  a  total  cost  impact  of  the  AD 
on  U.S.  operators  to  be  $337,540  per 
year,  assuming  replacement  of  one  MGB 
and  pump  on  one  helicopter  per  year 
and  a  daily  check  on  all  helicopters  for 
260  days  per  year. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 


submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  d^ermining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  siunmarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
48- AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-21-51    Eurocopter  France: 

Amendment  39-12982.  Docket  No. 
2002-SW-4&-AD. 
Applicability:  Model  AS355E.  F.  Fl.  F2, 
and  N  helicopters,  with  a  main  gearbox 
(MGB)  lubrication  pump  (pump),  part 
number  355A32-O70O-00. -01. -OlM. 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  MGB  pump, 
seizure  of  the  MGB.  loss  of  drive  to  an  engine 
and  main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  the  first  flight  of  each  day  and 
at  intervals  not  to  exceed  10  hours  time-in- 
service  (TIS).  check  the  MGB  magnetic  chip 
detector  plug  (chip  detector)  for  any  metal 
particles.  Also,  check  for  dark  oil  in  the  MGB 
oil-sight  glass.  An  owner/operator  (pilot) 
holding  at  least  a  private  pilot  certificate  may 
perform  this  visual  check  and  must  enter 
compliance  into  the  aircraft  maintenance 
records  in  accordance  with  14  CFR  43.11  and 
91.417(a)(2)(v). 

Note  2:  Eurocopter  France  Alert  Telex  No. 
05.00.40.  dated  )une  6.  2002.  pertains  to  the 
subject  of  this  AD. 

(1)  Before  further  flight,  if  any  metal 
particles  are  found  on  the  chip  detector, 
inspect  the  pump. 
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(2)  Before  further  flight,  if  dark  oil  is 
observed  through  the  MGB  oil-sight  glass, 
take  an  oil  sample  to  confirm  that  the  oil  is 
dark  or  dark  purple.  If  the  oil  sample  is  dark 
or  dark  purple,  before  further  flight,  inspect 
the  pump. 


(3)  While  inspecting  the  pump,  if  you  find 
any  of  the  following,  replace  the  MGB  and 
the  pump  with  an  airworthy  MGB  and  pump 
before  further  flight: 

(i)  Crank  pin  play, 

(ii)  Out  of  round  bronze  bushing  (A  of 
Figure  1), 


(iii)  Offset  of  the  driven  gear  pinion, 

(iv)  Metal  chips,  or 

(v)  Wear  (C  of  Figure  1). 

See  the  following  Figure  1: 

BILUNG  COOE  4910-13-P 


Figure  1 


BILLING  COOE  49ia-13-C 

Note  3:  If  wear  occurs  in  B  only  in  Figure 
1,  replacing  the  MGB  and  the  pump  is  not 
necessary. 

(b)  Before  installing  a  different  MGB  or  a 
pump  with  any  TIS,  accomplish  the 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
January  2,  2003,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2000-21-51, 
issued  October  17.  2002.  which  contained  the 
requirements  of  this  amendment. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile. 
France,  AD  No.  2002-331-071(A).  dated  July 
10,  2002. 


Issued  in  Fort  Worth.  Texas,  on  December 
10,  2002. 
David  A.  Downey,  ' 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  02-31751  Filed  12-17-02;  8:45  am) 
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DEPARTyENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-35-AD;  Amendment 
39-12976;  AD  2002-25-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  AS332I^ 
AS332L1,  SA330F,  SA330G,  and 
SA330J  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France  (ECF) 
model  helicopters  that  requires 
inspecting  the  tail  rotor  pitch  change 
rod  (change  rod)  bearing  (bearing)  and, 
after  inspecting  the  control  rod, 
replacing  the  bearing  if  it  does  not  meet 
the  specified  tolerance.  This  AD 
requires  inspecting  the  bearing  for 
spalling,  friction,  and  grinding  and 
inspecting  the  control  rod  and  bearing 
housing  for  wear  marks  and  scoring. 
This  amendment  is  prompted  by  the 
seizure  of  a  bearing  on  an  ECF  Model 
SA330  helicopter.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
bearing  wear,  seizure  of  the  bearing,  loss 
of  tail  rotor  effectiveness,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  January  22,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  die 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Janusuy  22, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation. 
2701  Forum  Drive,  Grand  Prairie.  Texas 
75053-4005.  telephone (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA.  Office  of 
the  Regional  Counsel.  Southwest 
Region.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg.  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  222-5490, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  ECF  Model  AS332C. 


AS332L.  AS332L1,  SA330F,  SA330G. 
and  SA330J  helicopters,  was  published 
in  the  Federal  Register  on  July  19,  2002 
(67  FR  47488).  That  action  proposed  to 
require  the  following  inspections 
initially,  repetitively,  and  before 
installing  any  tail  rotor  gearbox  that  has 
been  previously  installed  on  another 
helicopter  and  has  not  been  inspected: 

•  Inspect  the  tail  rotor  spider  for  end 
play.  Remove  the  change  rod  bearing  if 
the  tail  rotor  spider  is  not  within 
allowable  tolerances. 

•  Inspect  each  bearing  for  spalling, 
friction,  grinding,  damaged  bearing 
sealing  flanges,  overheating  at  the 
bearing  inner  and  outer  races  and  the 
flanges,  deposits  of  corrosion,  and 
shearing  or  wear  marks  on  the 
lockwasher.  and  remove  any 
unairworthy  bearing. 

•  If  a  bearing  is  removed,  before 
replacing  the  bearing,  inspect  the 
change  rod  for  visible  wear  marks  or 
scoring  on  the  bearing  journal 
circumference.  If  wear  marks  or  circular 
scoring  is  found,  repair  or  replace  the 
bearing  housing. 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  AS332C,  AS332C1,  AS332L, 
AS332L1.  SA330F,  SA330G.  and 
SA330I  helicopters.  The  DGAC  advises 
that  the  pitch  change  rod  bearing  seized 
on  a  Model  SA330  helicopter. 

ECF  has  issued  Eurocopter  France 
Alert  Service  Bulletin  (ASB)  Nos.  05.81. 
Revision  2.  and  05.00.29,  Revision  3. 
both  dated  January  18,  2001.  which 
specify  modifying  the  operational  and 
bearing  check  procedure  for  the  change 
rod  equipped  with  bearing,  part  number 
(P/N)  330A33-9903-20.  The  DGAC 
classified  ASB  No.  05.00.29.  Revision  3, 
dated  January  18,  2001,  as  mandatory 
and  issued  AD  No.  1990-23O-041(A) 
R4,  dated  February  21.  2001,  to  ensure 
the  continued  airworthiness  of  the  ECF 
Model  AS332  helicopters  in  France. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  helicopter  to  inspect 
and  replace  a  bearing,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$120  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 


on  U.S.  operators  is  estimated  to  be 
$1,080.  assuming  one  bearing  is 
replaced  on  each  helicopter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-25-01    Eurocopter  France: 

Amendment  39-12976.  Docket  No. 

2001-SW-35-AD. 
Applicability:  Model  AS332C.  AS332L. 
AS332L1.  SA330F,  SA330G.  and  SA330J 
helicopters  with  a  tail  rotor  pitch  change  rod 
(rod)  and  a  bearing,  part  number  330A33- 
9903-20.  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified. 
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altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Within  20  hours  time-in- 
service  (TIS)  or  1  month,  whichever  occurs 
first,  or  before  installing  any  tail  rotor 
gearbox  previously  installed  on  another 
helicopter  and  not  inspected  within  the 
previous  250  hours  TIS.  unless  accomplished 
previously,  and  thereafter  at  intervals  not  to 
exceed  250  hours  TIS  or  18  months, 
whichever  occurs  first. 

To  prevent  bearing  wear,  bearing  seizure  of 
the  change  rod.  loss  of  tail  rotor  effectiveness, 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Inspect  the  axial  end  play  of  the  tail 
rotor  pitch  change  spider  assembly  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.I.  of  Eurocopter 
France  (ECF)  Alert  Service  Bulletin  No. 
05.81.  Revision  2.  dated  January  18,  2001 
(ASB  330)  for  the  ECF  Model  330  helicopters 
or  Eurocopter  France  Alert  Service  Bulletin 
No.  05.00.29.  Revision  3.  dated  January  18. 
2001.  (ASB  332)  for  the  Model  332 
helicopters.  If  the  axial  end  play  is  not  within 
allowable  tolerances,  remove  the  rod  bearing 
from  service. 

(b)  Inspect  each  bearing  for  spalling. 
friction,  grinding,  damaged  bearing  sealing 
flanges,  overheating  at  the  bearing  inner  and 
outer  races  and  the  flanges,  deposits  of 
corrosion,  and  shearing  or  wear  marks  on  the 
lockwasher  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.2..  of  ASB  330  or  ASB332,  as  applicable. 
Remove  from  service  any  unairworthy 
bearing. 

(c)  If  a  bearing  is  removed  from  service, 
before  replacing  the  bearing  with  an 
airworthy  bearing: 

(1)  Inspect  the  change  rod  for  visible  wear 
marks  or  scoring  on  the  bearing  journal 
circumference.  If  marks  or  scoring  is  found, 
remove  the  change  rod  from  service. 

(2)  Inspect  the  bearing  housing  for  visible 
wear  marks  or  circular  scoring.  If  wear  marks 
or  circular  scoring  is  found,  repair  or  replace 
the  bearing  housing  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.3..  of  ASB  330  or  ASB  332,  as  applicable. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Croup,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  will  not  be 
issued. 


(f)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  the 
Accomplishment  Instructions  in  Eurocopter 
France  Alert  Service  Bulletin  No.  05.81, 
Revision  2,  dated  January  18.  2001.  for  Model 
330  helicopters,  or  Eurocopter  France  Alert 
Service  Bulletin  No.  05.00.29.  Revision  3, 
dated  January  18,  2001.  for  Model  332 
helicopters.  These  incorporations  by 
reference  were  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  American  Eurocopter 
Corporation.  2701  Forum  Drive.  Grand 
Prairie.  Texas  75053-4005.  telephone  (972) 
641-3460.  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel,  Southwest  Region.  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
January  22,  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  No.  1990-230-041(A)  R4,  dated 
February  21.2001. 

Issued  in  Fort  Worth.  Texas,  on  November 
25,  2002. 
Eric  D.  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-31177  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2002-NE-30-AO;  Amendment 
3»-1 2981 ;  AD  2002-25-06] 

mN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited,  Aero  Division-Bristol, 
S.N.E.C.M.A.  Olympus  593  Mk.  610-14- 
28  TurtMjet  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule;  request  for 
conmients. 

SUMMARY:  This  amendment  ac:  <pts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division-Bristol,  S.N.E.C.M.A.  (RR) 
Olympus  593  Mk.  610-14-28  turbojet 
engines,  installed  in  BAe/SNIAS 
Concorde  Type  1  airplanes  that  have 
been  modified  in  accordance  with 
Airbus  Concorde  service  bulletins  No.'s 
SST  57-078.  SST  57-079.  SST  57-080. 
and  SST  57-082.  This  action  rrquires 
initial  and  repebtive  engine  fuel  filter 
inspections  and  fuel  sample  analysis. 
This  amendment  is  prompted  by  a 
report  of  fuel  tank  liner  materials  found 


in  and  partially  through  an  engine  fuel 
filter.  The  actions  specified  in  this  AD 
are  intended  to  prevent  contamination 
qf  any  or  all  of  the  four  airplane  engine 
fuel  control  units,  causing  power  loss  or 
one  or  more  engines  to  shutdown. 
DATES:  Effective  January  2.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  2,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  18.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2002-NE- 
30-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Conmients  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  Defence  (Europe)  Technical 
Publications  Department,  P.O.  Box  3. 
Filton.  Bristol  BS34  7QE,  England, 
telephone  Oil  7979  6060;  fax  Oil  7979 
7234.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr.  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7132; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATKM:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  BAe/ 
SNIAS  Concorde  Type  1  airplanes  with 
Olympus  593  Mk.  610-14-28  turbojet 
engines  installed.  The  CAA  advises  that 
BAe/SNIAS  Concorde  Type  1  airplanes 
that  have  been  modified  in  accordance 
with  Airbus  Concorde  service  bulletins 
No.'s  SST  57-078,  SST  57-079,  SST  57- 
080,  and  SST  57-082,  have  undergone 
mandatory  modification  to  install  Viton 
and  Kevlar  liner  materials  to  the  fuel 
tanks.  This  mandatory  modification 
action  resulted  fi'om  an  airplane  crash. 
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The  modification  is  necessary,  and  will 
minimize  a  fuel  leak  from  the  airframe 
in  case  of  puncture  of  the  airframe  skin. 
After  one  of  the  airplanes  re-entered 
service,  a  Kevlar  fiber  was  found  in  one 
of  the  engine  fuel  systems  during  fuel 
filter  inspection.  This  fiber  came  from 
one  of  the  modified  fuel  tanks,  and  was 
positioned  partially  through  the  fuel 
filter  mesh.  The  CAA  and  RR  advise  that 
additional  kevlar  fibers  could  wash 
away  from  tank  liners  into  all  four 
engine  fuel  systems  on  the  airplane. 
That  condition,  if  not  corrected,  could 
cause  contamination  of  any  or  all  of  the 
four  airplane  engine  fuel  control  units, 
causing  power  loss  or  one  or  more 
engines  to  shutdown. 

Manufacturer's  Service  Information 

RR  has  issued  Olympus  593 
Mandatory  Ser\  ice  Bulletin  (MSB)  No. 
OL.593-73-9093-109,  Revision  1,  dated 
November  23,  2001,  that  specifies 
instructions  for  initial  and  repetitive 
engine  fuel  filter  inspections  and  fuel 
sample  analysis.  The  CAA  classified 
this  service  bulletin  as  mandatory  and 
issued  AD  004-11-2001  in  order  to 
ensure  the  airworthiness  of  these  RR 
engines  in  the  UK. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Although  none  of  these  affected 
engines  are  used  on  any  airplanes  that 
are  registered  in  the  United  States,  the 
possibility  exists  that  these  engines 
could  be  used  on  airplanes  that  are 
registered  in  the  United  States  in  the 
future.  Since  an  unsafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  RR  Olympus  593  Mk. 
610-14-28  turbojet  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  contamination  of  any  or  all  of 
the  four  airplane  engine  fuel  control 
units,  causing  power  loss  or  one  or  more 
engines  to  shutdown.  This  AD  requires 
initial  and  repetitive  engine  fuel  filter 
inspections  and  fuel  sample  analysis. 


The  actions  must  be  done  in  accordance 
with  the  service  bulletin  described 
previously. 

Immediate  Adoption  of  This  AD 

Since  there  are  currently  no  domestic 
operators  of  this  engine.model,  notice 
and  opportimity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 


Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  An  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-25-06    Rolls-Royce  Limited.  Aero 
Division-Bristol,  S.N.E.C.M.A.: 

Amendment  39-12981.  Docket  No. 
2002-NE-30-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royce  Limited.  Aero 
Division-Bristol,  S.N.E.C.M.A.  (RR)  Olympus 
593  Mk.  610-14-28  turbojet  engines, 
installed  in  BAe/SNIAS  Concorde  Type  1 
airplanes  that  have  been  modified  in 
accordance  with  Airbus  Concorde  service 
bulletins  No.s  SST  57-078.  SST  57-079,  SST 
57-080,  and  SST  57-082.  These  engines  are 
installed  on,  but  not  limited  to,  BAe/SNIAS 
Concorde  Type  1  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  contamination  of  any  or  all  of 
the  four  airplane  engine  fuel  control  units, 
causing  power  loss  or  one  or  more  engines 
to  shutdown,  do  the  following  after  the 
effective  date  of  this  AD: 

(a)  Perform  initial  and  repetitive  engine 
fuel  filter  inspections  in  accordance  with 
2.A.  of  Accomplishment  Instructions  of  RR 
Olympus  593  Mandatory  Service  Bulletin 
(MSB)  OL.593-73-9093-109,  Revision  1, 
dated  November  23,  2001. 

(b)  Perform  initial  and  repetitive  fuel 
sample  analysis  in  accordance  with  2.B.  of 
Accomplishment  Instructions  of  RR  Olympus 
593  MSB  OL.593-73-9093-109,  Revision  1, 
dated  November  23.  2001. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Refierence 

(e)  The  fuel  filter  inspections  and  fuel 
sample  analysis  must  be  done  in  accordance 
with  Rolls  Royce  Olympus  593  MSB  OL.593- 
73-9093-109,  Revision  1,  dated  November 
23,  2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  Defence  (Europe)  Technical 
Publications  Department.  P.O.  Box  3,  Filton, 
Bristol  BS34  7QE,  England,  telephone  Oil 
7979  6060;  fax  Oil  7979  7234.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700. 
Washington,  DC. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  004-11-2001, 
dated  November  2001. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  2,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
December  6,  2002. 
Jay  I.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-31473  Filed  12-17-02;  8:45  am) 
BHJJNG  CODE  4910-1»-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Insular  Affairs 

15  CFR  Part  303 

[Docket  No.  991228350-2301-04] 

RIN  0625-AA57 

Changes  in  the  Insular  Possessions 
Watch,  Watch  Movement  and  Jewelry 
Program 

AGENCIES:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce;  Office  of 

Insular  Affairs,  Department  of  the 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Departments  amend  their 
regulations  governing  watch  duty- 
exemption  allocations  and  the  watch 
and  jewelry  duty-refund  benefits  for 
producers  in  the  United  States  insular 
possessions  (the  U.S.  Virgin  Islands, 
Guam,  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands).  The  rule  amends  ITA 
regiUations  by  clarifying  the  meaning  of 
"permanent  resident,"  which  is  a  term 
used  in  Public  Law  97-446  and  the 
current  regulations. 
EFFECTIVE  DATE:  January  17.  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-3526. 
SUPPLEMENTARY  INFORMATION:  We 
published  proposed  regulatory  revisions 
on  August  29.  2002  (67  FR  55375).  We 
received  a  letter  fi^om  one  commenter. 
The  commenter  stated  that  a  definition 
for  "permanent  resident"  is  probably 
unnecessary  but  that,  if  there  must  be  a 
definition,  it  should  afford  greater 
flexibility,  particularly  with  respect  to 
the  183  day  per  year  residency 
requirement. 

The  commenter  also  pointed  out  that 
management  employees  at  program 


companies  who  are  responsible  for 
administrative,  sales  and  marketing 
activities  are  firequently  required  to 
travel  outside  the  insular  possessions 
and,  therefore,  may  not  be  able  to  meet 
the  183  day  residency  requirement  even 
though  they  permanently  reside  in  the 
insular  possessions.  The  Departments 
find  this  argument  unpersuasive.  It  has 
been  the  Departments'  experience  in 
administering  the  program  over  the 
years  that  most  program  companies 
have  related  companies  based  in  the 
United  States  which  handle  almost  all 
of  their  sales  and  marketing  functions. 
Indeed,  we  are  aware  that  most 
managers  in  the  insular  possessions  do 
not  go  to  the  United  States  even  once  a 
year.  When  they  do  come  to  the  United 
States,  we  understand  that  few,  if  any, 
spend  more  than  two  weeks  a  year  away 
from  the  insular  possessions  because  of 
their  primary  responsibility  to  oversee 
day-to-day  manufacturing  operations, 
do  related  paperwork  and  make 
shipments.  We  are  also  aware  that 
people  who  handle  sales  and  marketing 
of  the  watches  and  jewelry  have 
appropriately  been  from  related 
companies  located  in  the  United  States, 
because  that  is'where  the  sales  activity 
takes  place. 

The  commenter  also  stated  that  the 
183  day  residency  requirement  could 
result  in  denial  of  program  benefits  if  an 
employee  moved  permanently  to  the 
insular  possessions  with  less  than  six 
months  left  in  the  calendar  year;  if  the 
employee  has  been  a  lifelong  resident 
and  leaves  or  retires  or  dies  prior  to 
July;  or  if  the  employee  quits  or  is  fired 
and  moves  away  from  the  insular 
possession  after  less  than  six  months  in 
the  insular  possession.  Although  the 
commenter's  hypothetical  scenarios 
could  occiw,  we  believe  they  reflect  rare 
and  exceptional  circumstances.  It  is  our 
opinion  that  rules  having  general 
applicability  are  most  firmly  grounded 
in,  and  should  reflect  an  awareness  of, 
the  usual  and  imexceptional,  not  the 
exceptional.  Were  such  hypothetical 
exceptions  to  occur,  watch  and  jewelry 
companies  may  avail  themselves  of  the 
Departments'  appeal  procedures  which 
are  provided  for  in  19  CFR  303.13  and 
303.21.  These  appeal  procedures  are 
specifically  designed  to  accommodate 
such  unusual  circumstances.  As  in  the 
past,  we  will  continue  to  give  due 
consideration  to  any  such  appeals  for 
relief  in  an  expeditious  manner  in  order 
to  avoid  inequitable  outcomes. 

In  summary,  we  would  like  to  point 
out  that  the  vast  majority  of  employees 
in  the  insular  possessions  watch  and 
jewelry  program  have  only  one 
residence  and  work  in  the  insular 
possessions  for  over  183  days  a  year. 


This  rule  merely  clarifies  the  eligibility 
requirements  for  the  few  who  have  one 
residence  in  the  insular  possessions  and 
one  or  more  residences  outside  the 
insular  possessions.  The  regulation  is 
nothing  more  than  a  codification  of  the 
Departments'  longstanding  practice.  The 
codification  is  necessary  because  of 
several  recent  inquiries  and  challenges 
regarding  the  Departments'  practice  in 
administering  the  "permanent  resident" 
requirement.  The  six  months  (183"  day) 
residency  requirement  has  been  a  matter 
of  administrative  practice  since  the 
beginning  of  the  program  in  1967  and 
was  more  formally  included  in  the 
Annual  Application  (Form  ITA-334P) 
in  1982.  This  regulation  is  intended  to 
clarify  the  term  "permanent  resident"  in 
order  to  make  the  Departments"  practice 
more  predictable  and  less  open  to 
ambiguous  interpretation. 

Accordingly,  we  are  adopting  the 
proposed  new  definition  in  final  form. 
The  insular  possessions  watch  industry 
provision  in  Sec.  110  of  Pub.  L.  No.  97- 
446  C96  Stat.  2331)  (1983),  as  amended 
by  Sec.  602  of  Pub.  L.  No.  103-465  (108 
Stat.  4991)  (1994);  additional  U.S.  Note 
5  to  chapter  91  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  as  amended  by  Pub.  L.  94- 
241  (90  Stat.  263)(1976)  requires  the 
Secretary  of  Commerce  and  the 
Secretary  of  the  Interior,  acting  jointly, 
to  establish  a  limit  on  the  quantity  of 
watches  and  watch  movements  which 
may  be  entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  ("CNMI").  After  the 
Departments  have  verified  the  data 
submitted  on  the  annual  application 
(Form  ITA-334P).  the  producers'  duty- 
exemption  allocations  are  calculated 
from  the  territorial  share  in  accordance 
with  15  CFR  303.14  and  each  producer 
is  issued  a  duty-exemption  license.  The 
law  further  requires  the  Secretaries  to 
issue  duty-refund  certificates  to  each 
territorial  watch  and  watch  movement 
producer  based  on  the  company's  duty- 
free shipments  and  creditable  wages 
paid  during  the  previous  calendar  year. 

Pub.  L.  106-36  (113  Stat.  127)  (1999) 
authorizes  the  issuance  of  a  duty-refund 
certificate  to  each  territorial  jewelry 
producer  for  any  article  of  jewelry 
provided  for  in  heading  7113  of  the 
HTSUS  which  is  the  product  of  any 
such  territory.  The  value  of  the 
certificate  is  based  on  creditable  wages 
paid  and  duty-free  units  shipped  into 
the  United  States  during  the  previous 
calendar  year.  Although  the  law 


specifically  mentions  the  U.S.  Virgin 
Islands,  Guam  and  American  Samoa,  the 
issuance  of  the  duty-refund  certificate 
would  also  apply  to  the  CNMI  due  to 
the  Covenant  to  Establish  a 
Commonwealth  of  the  Northern  Mariana 
Islands  in  Political  Union  with  the 
United  States  of  America  (Pub.  L.  94- 
241),  which  states  that  goods  from  the 
CNMI  are  entitled  to  the  same  tariff 
treatment  as  imports  from  Guam.  See 
also  19  CFR  7.2(a).  In  order  to  be 
considered  a  product  of  such  territories, 
the  jewelry  must  meet  the  U.S.  Customs 
Service  substantial  transformation 
requirements  (the  jewelry  must  become 
a  new  and  different  article  of  commerce 
as  a  result  of  production  or  manufacture 
performed  in  the  territory).  To  receive 
duty-free  treatment,  the  jewelry  must 
also  satisfy  the  requirements  of  General 
Note  3(a)(iv)  of  the  HTSUS  and 
applicable  Customs  Regulations  (19  CFR 
7.3). 

Amendments 

We  amend  Subpart  A  §  303.2(a)  by 
adding  paragraph  (a)(16)  and  Subpart  B 
§  303.16(a)  by  adding  paragraph  (a)(ll) 
to  provide  a  definition  for  "permanent 
resident"  in  order  to  clarify  the  meaning 
of  the  term  solely  for  purposes  of  the 
insular  possessions  watch  and  jewelry 
program.  The  program  was  designed  to 
spur  local  employment  by  giving 
producers  benefits  based  on  creditable 
wages  paid  to  local  people  who  were 
permanently  domiciled  in  the  insular 
possessions.  Therefore,  the  Annual 
Application  (Form  1TA-334P)  has 
always  required  each  applicant  to  state 
the  wages  paid  to  employees  who  did 
not  reside  and  work  in  the  territory  for 
at  least  six  months  during  the  calendar 
year  so  that  the  wages  paid  to  non- 
residents could  be  deducted  from  the 
total  wages  before  the  creditable  wages 
benefits  were  calculated.  The  program 
was  not  designed  to  give  benefits  based 
on  creditable  wages  paid  to  program 
owners,  shareholders  or  employees  who 
are  not  domiciled  in  the  insular 
possessions.  The  definition  continues  to 
provide  producers  with  benefits  based 
on  creditable  wages  including  the 
creditable  wages  paid  to  program 
workers  who  meet  the  permanent 
resident  criteria  which  require  a  person 
with  one  or  more  residences  outside  the 
insular  possessions  to  maintain  his  or 
her  domicile  in  the  insular  possessions, 
to  reside  [i.e.,  be  physically  present  for 
at  least  183  days  per  year)  and  work  in 
the  territory  at  a  program  company,  and 
to  maintain  his  or  her  principal  office 
for  day-to-day  work  in  the  insular 
possessions.  It  is  the  responsibility  of 
the  party  to  provide  documentation  for 
the  183  day  claim,  if  it  is  requested  by 


the  Departments.  There  will  continue  to 
be  no  benefits  based  on  wages  paid  to 
persons  who  do  not  meet  these 
permanent  resident  criteria. 

Administrative  Law  Requirements 

Regulatory  Flexibility  Act.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  the 
Chief  Counsel  for  Regulation  at  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  this  certification  was  published 
with  the  proposed  rule.  No  comments 
were  received  regarding  the  economic 
.  impact  of  this  final  rule.  As  a  result,  no 
final  regulatory  flexibility  analysis  was 
prepared. 

Paperwork  Reduction  Act.  This 
rulemaking  does  not  involve  new 
collection-of-information  requirements 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995.  Collection  activities  are 
currently  approved  by  the  Office  of 
Management  and  Budget  imder  control 
numbers  0625-0040  and  0625-0134. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB       ^ 
Control  Number. 

E.O.  12866.  It  has  been  determined 
that  this  rulemaking  is  not  significant, 
for  purposes  of  Executive  Order  12866. 

List  of  Subjects  in  IS  CFR  Part  303 

Administrative  practice  and 
procedure,  Americem  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  the 
Departments  amend  15  CFR  Part  303  as 
follows: 

PART  303— WATCHES,  WATCH 
MOVEMENTS  AND  JEWELRY 
PROGRAM 

1.  The  authority  citation  for  15  CFR 
Part  303  continues  to  read  as  follows: 

Authority:  Pub.  L.  97-446,  96  Stat.  2331 
(19  U.S.C.  1202.  note):  Pub.  L.  103-465, 108 
Stat.  4991:  Pub.  L.  94-241.  90  Stat.  263  (48 
U.S.C.  1681.  note):  Pub.  L.  106-36, 113  Stat. 
127.  167. 

2.  Section  303.2  is  amended  by 
adding  paragraph  (a)(16)  as  follows: 
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§  303.2    Definitions  and  forms. 

(a)*   *   * 

(16)  Permanent  resident  means  a 
person  with  one  residence  which  is  in 
the  insular  possessions  or  a  person  with 
one  or  more  residences  outside  the 
insular  possessions  who  meets  criteria 
that  include  maintaining  his  or  her 
domicile  in  the  insular  possessions, 
residing  (i.e.,  be  physically  present  for  at 
least  183  days  per  year)  and  working  in 
the  territory  at  a  program  company,  and 
maintaining  his  or  her  primary  office  for 
day-to-day  work  in  the  insular 
possessions. 
***** 

3.  Section  303.16  is  amended  by 
adding  paragraph  (a)(ll)  as  follows: 

§303.16    Definitions  and  forms. 

(a)*  *  * 
•    (11)  Permanent  resident  means  a 
person  with  one  residence  which  is  in 
the  insular  possessions  or  a  person  with 
one  or  more  residences  outside  the 
insular  possessions  who  meets  criteria 
that  include  maintaining  his  or  her 
domicile  in  the  insular  possessions, 
residing  [i.e.,  be  physically  present  for  at 
least  183  days  per  year)  and  working  in 
the  territory  at  a  program  company,  and 
maintaining  his  or  her  primary  office  for 
day-to-day  work  in  the  insular 
possessions. 
***** 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration,  Department  of  Commerce. 

David  B.  Cohen, 

Deputy  Assistant  Secretary  for  Insular  Affairs, 

Department  of  the  Interior. 

|FR  Doc.  02-31892  Filed  12-17-02:  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Commodity  Pool  Operators  and 
Commodity  Trading  Advisors 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission"  or  "CFTC")  has  adopted 
amendments  which  govern  Commodity 
Pool  Operators  ("CPOs")  and 
Commodity  Trading  Advisors  ("CTAs"). 
These  amendments  make  clear  that 
certain  Disclosure  Documents,  annual 
financial  reports,  notices  of  eligibility, 
claims  of  exemption,  and  requests  for 
extensions  of  time  to  file  annual 


financial  reports,  need  only  be  filed 
with  the  National  Futures  Association 
("NFA")  and  need  not  also  be  filed  with 
the  Commission.  The  Commission,  in 
separate  Notices  and  Orders  published 
elsewhere  in  the  Federal  Re^ster,  has 
authorized  NFA  to  receive  and  review 
these  documents. 
DATES:  ESectice  January  1,  2003. 
Amendments  to  Commission  Rules 
4.7(b)(3)(i)  and  4.22  shall  be  applicable 
with  regard  to  commodity  pool  annual 
financial  reports  for  fiscal  years  ending 
on  December  31,  2002,  and  thereafter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  P.  Walek,  Assistant  Director, 
Eileen  R.  Chotiner,  Futures  Trading 
Specialist,  Audit  and  Financial  Review 
Section,  or  Michael  A.  Piracci,  Attorney 
Advisor,  Compliance  and  Registration 
Section,  Division  of  Clearing  and 
Intermediary  Oversight,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street.  NW.. 
Washington,  DC  20581.  Telephone: 
(202) 418-5430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  Notice  and  Order  issued  in  1997 
(the  "1997  Order"),  the  Commission, 
among  other  things,  authorized  NFA  to 
process:  (1)  Notices  of  eligibility  for 
exclusion  for  certain  otherwise 
regulated  persons  from  the  definition  of 
CPO,  pursuant  to  Commission  Rule 
4.5;  ^  (2)  notices  of  claim  for  exemption 
fitim  certain  part  4  requirements  with 
respect  to  commodity  pools  and  CTAs 
whose  participants  or  clients  are 
qualified  eligible  persons,  pursuant  to 
Commission  Rule  4.7;  (3)  claims  of 
exemption  ft-om  certain  part  4 
requirements  for  CPOs  with  respect  to 
pools  that  principally  trade  securities, 
pursuant  to  Commission  Rule  4.12(b); 
(4)  statements  of  exemption  fi-om 
registration  as  a  CPO,  pursuant  to 
Commission  Rule  4.13;  and  (5)  notices 
of  exemption  firom  registration  as  a  CTA 
for  certain  persons  registered  as  an 
investment  adviser,  pursuant  to  Rule 
4.14(a)(8).2  As  part  of  the  1997  Order, 
the  Commission  also  authorized  NFA  to 
receive  and  review  Disclosure 
Documents  required  to  be  filed  with  the 
Commission  by  CPOs,  pursuant  to 
Commission  Rule  4.26(d),  with  regard  to 
"privately  offered"  ^  commodity  pools. 


and  CTAs,  pursuant  to  Commission 
Rule  4.36(d).'' 

In  a  separate  notice  published 
elsewhere  today  in  the  Federal  Register, 
the  Conunission  is  authorizing  NFA, 
with  regard  to  commodity  jmjoI  annual 
financial  reports  for  fiscal  years  ending 
on  December  31,  2002,  and  thereafter, 
to,  among  other  things:  (1)  Rceive  and 
review  annual  financial  reports  required 
to  be  filed  by  CPOs  pursuant  to 
Commission  Rules  4.7(b)(3)  and  4.22(c); 
(2)  receive  and  grant  or  deny 
applications  filed  pursuant  to 
Commission  Rule  4.22(f)(1)  for 
extensions  of  time  to  distribute  annual 
financial  reports;  and  (3)  process  notices 
of  claims  of  extension  of  time  to 
distribute  and  file  annual  financial 
reports  filed  pursuant  to  Commission 
Rule  4.22(f)(2). 

n.  Rule  Amendments 

In  the  1997  notice  and  order  and  the 
notice  and  order  published  elsewhere  in 
the  Federal  Register  today,  the 
Commission  noted  that  NFA 
Compliance  Rule  2-13  ^  requires  NFA 
members  to  file  with  NFA  copies  of  any 
documents  required  to  be  filed  with  the 
Commission  pursuant  to  part  4  of  the 
Commission's  Rules.  Moreover,  certain 
of  the  Commission  rules  that  are  the 
subject  of  the  orders  explicitly  require 
that  the  document  be  filed  with  both 
NFA  and  the  Commission."  As  a  result 
of  the  Commission  authorizations,  it  is 
no  longer  necessary  for  the  Commission 
to  receive  copies  of  these  documents.  As 
discussed  jmore  fully  in  the  notice 
published  elsewhere  today  in  the 
Federal  Register,  the  Commission  will 
have  immediate  electronic  access  to  all 
required  pertinent  information 
contained  in  these  documents. 
Moreover,  if  the  Commission  or 
Commission  staff  requires  a  hard  copy 
of  any  of  the  subject  documents,  NFA 
will  make  such  copies  available  within 
24  hours.  Accordingly,  it  is  not 
necessary  for  the  Commission  to  impose 
upon  the  persons  filing  these  documents 
the  burden  and  cost  of  having  to  file  the 
documents  with  both  NFA  and  the 
Conunission.  The  Commission  is, 
therefore,  amending  the  subject  rules  to 
make  clear  that  the  required  documents 


'  Commission  rules  referred  to  herein  may  be 
found  at  17  CFR  ch.  I  (2002). 

2  See  62  FR  52088  (Oct.  6. 1997). 

3  See  note  2,  supra.  Pursuant  to  Commission  Rule 
4.24(d)(3)(i),  "privately  offered"  commodity  pools 
are  those  offered  pursuant  to  section  4(2)  of  the 
Securities  Act  of  1933,  as  amended  (15  U.S.C. 
77d(2)),  or  pursuant  to  Regulation  D  thereunder  (17 
CFR  230.501  et  seq.]. 


♦Pursuant  to  Commission  Rule  4.24(d)(3)(i). 
privately  offered  commodity  pools  are  those  that  are 
offered  pursuant  to  section  4(2)  of  the  Securities  Act 
of  1933,  as  amended  (IS  U.S.C.  77d(2)).  or  pursuant 
to  Regulation  D  thereunder  (17  CFR  230.501  et 
seq.). 

5  NFA  Rules  may  be  found  on  NFAs  Web  site  at: 
http://ivww.nfa.fulures.org. 

6  See,  e.g..  Commission  Rule  4.14(a)(8){v). 
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need  only  be  filed  with  NFA  and  need 
not  also  be  filed  with  the  Commission/ 

Generally,  the  amendments  being 
adopted  herein  are  simply  removing  the 
phrase  "the  Commission"  and,  where 
appropriate,  adding  in  its  place  "the 
National  Futures  Association.""  In  the 
1997  Order,  the  Commission  authorized 
NFA  to  review  Disclosure  Documents 
that  CPOs  are  required  to  file,  pursuant 
to  Commission  Rule  4.26(d),  with  regard 
to  only  those  Disclosure  Documents 
filed  for  "privately  offered"  pools.  The 
Commission,  therefore,  continues  to 
receive  and  review  Disclosure 
Documents  for  pools  that  are  not 
"privately  offered."  Accordingly,  Rule 
4.26(d)  is  being  amended  by  adding 
paragraph  (d)(3)  to  make  clear  that 
Disclosure  Documents  for  pools  that  are 
not  "privately  offered"  must  be  filed 
with  the  Commission,  as  well  as  any 
subsequent  amendments  to  such 
Disclosure  Documents. 

in.  Effective  Date 

The  amendments  adopted  by  the 
Commission  herein  shall  be  effective 
January  1.  2003,  except  for  the 
amendments  to  Commission  Rules 
4.7(b)(3)  and  4.22,  which  involve  the 
annual  financial  reports  of  commodity 
pools  and  extensions  of  time  for  filing 
such  reports.  As  discussed  in  the  notice 
published  elsewhere  today  in  the 
Federal  Register,  in  order  to  avoid 
disruption  of  outstanding  reviews  of 
annual  financial  reports,  this 
authorization  is  effective  only  with 
regard  to  commodity  pool  annual 
financial  reports  for  fiscal  years  ending 
on  December  31,  2002,  and  thereafter. 
Accordingly,  the  amendments  to  Rules 
4.7(b)(3)  and  4.22  are  similarly  effective 
only  with  regard  to  commodity  pool 
annual  financial  reports  for  fiscal  years 
ending  on  December  31,  2002,  and 
thereafter.  CPOs,  therefore,  must 
continue  to  file  annual  financial  reports 
and  extensions  of  time  for  such  reports 
with  both  the  Commission  and  NFA 
regarding  any  commodity  pool  annual 
financial  reports  for  fiscal  years  ending 
prior  to  December  31,  2002. 

IV.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA")  **  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 


^  The  Commission  rules  being  amended  herein 
are  rule:  (1)  4.5;  (2)  4.7:  (3)  4.12:  (4)  4.13:  (5)  4.14: 
(6)  4.22:  (7)  4.26;  and  (8)  4.36. 

■  See  the  amendments  to  Commission  Rule  4.5 
being  adopted  herein. 

»44U.S.C3501  elseq. 


of  information  as  defined  by  the  PRA. 
The  rule  amendments  do  not  require  a 
new  collection  of  information  on  the 
part  of  any  entities  subject  to  the 
proposed  rule  amendments. 
Accordingly,  for  purposes  of  the  PRA, 
the  Commission  certifies  that  these  rule 
amendments  will  not  impose  any  new 
reporting  or  recordkeeping 
requirements. 

B.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms,  sction  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15(a)  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and  the  public:  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery, 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

These  amendments  are  intended  to 
minimize  the  filing  burdens  imposed 
upon  CPOs  and  CTAs  by  making  clear 
that  the  subject  documents  need  only  be 
filed  with  NFA  and  not  also  the 
Commission.  The  Commission  is 
considering  the  costs  and  benefits  of 
these  rules  in  light  of  the  specific 
provisions  of  section  15(a)  of  the  Act: 

1.  Protection  of  market  participants 
and  the  public.  While  the  amendments 
are  expected  to  lessen  the  filing  burdens 
imposed  upon  CPOS  and  CTAs,  they  do 
not  reduce  the  type  of  information  and 
documents  that  must  be  provided  to 
customers  of  CPOs  and  CTAs.  Moreover, 
these  documents  will  continue  to  be 
reviewed  for  compliance  with  the  Act 
and  Commission  Rules.  Accordingly, 
the  amendments  being  adopted  herein 
should  have  no  effect  on  the 
Commission's  ability  to  protect  market 
participants  and  the  public. 

2.  Efficiency  and  competition.  The 
amendments,  by  requiring  that  the 
subject  documents  need  only  be  filed 


with  NFA  and  not  also  the  Commission, 
should  increase  the  efficiency  with 
which  CPOs  and  CTAs  comply  with  the 
applicable  regulations. 

3.  Financial  integrity  of  futures 
markets  and  price  discovery.  The 
amendments  should  have  no  effect, 
from  the  standpoint  of  imposing  costs  or 
creating  benefits,  on  the  financial 
integrity  or  price  discovery  function  of 
the  futures  and  options  markets. 

4.  Sound  risk  management  practices. 
The  amendments  being  adopted  herein 
should  have  no  effect  on  the  risk 
management  practices  of  the  futiires  and 
options  industry. 

5.  Other  public  interest 
considerations.  The  amendments  should 
make  compliance  with  the  applicable 
Commission  rules  more  efficient 
without  imposing  any  costs  to  the 
regulatory  oversight  of  commodity 
registrants. 

After  considering  these  factors,  the 
Commission  has  determined  to  adopt 
the  amendments  discussed  above, 

C.  Administrative  Procedure  Act 

The  Commission  has  determined  that 
the  amendments  discussed  herein  relate 
solely  to  agency  organization, 
procedure,  and  practice.  Accordingly, 
the  provisions  of  the  Administrative 
Procedure  Act  that  generally  require 
notice  of  proposed  rulemaking  and  that 
provide  other  opportunities  for  public 
participation  are  not  applicable.'"  The 
Commission  further  finds  that,  because 
the  amendments  relieve  a  restriction  as 
to  the  required  filing  of  documents  and 
the  amendments  have  no  adverse  effect 
upon  a  member  of  the  public,  there  is 
good  cause  to  make  them  effective  less 
than  thirty  days  after  publication  in  the 
Federal  Register." 

List  of  Subiects  in  17  CFR  Part  4 

Reporting  and  recordkeeping 
requirements. 

For  the  reasons  discussed  in  the 
foregoing,  the  Commission  hereby 
amends  chapter  I  of  title  1 7  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  4-COMMOOITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C,  la,  2.  6b,  6c,  6(c),  6l, 
6in,  6n,  6o,  12a,  and  23. 

2.  Section  4.5  is  amended  as  follows: 
a.  By  amending  the  introductory  text 

of  paragraph  (c)  by  removing 


'<>5  U.S.C.  553(b)(3)(A)  (1994). 
>  ■  See  5  U.S.C  S53(d)  (1994). 
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"Commission"  and  by  adding  in  its 
place  "National  Futures  Association"; 

b.  By  amending  paragraph  (c)(3)  by 
removing  "Commission"  and  adding  in 
its  place  "National  Fut\u«s 
Association"; 

c.  By  amending  paragraph  {d)(l)  by 
removing  "Commission"  and  adding  in 
its  place  "National  Futures 
Association"; 

d.  By  removing  paragraph  {f)(3};  and 

e.  Redesignating  paragraph  (f)(4)  as 

(flO). 
3.  Section  4.7  is  amended  as  follows: 

a.  By  amending  paragraph  (b)(3}(i)  by 
removing  "the  Commission  and"; 

b.  By  amending  paragraph  (d)(l)(viii) 
by  removing  "in  duplicate  with  the 
Commission  at  the  address  specified  in 
§4.2  and"; 

c.  By  amending  paragraph  (d)(l)(ix) 
by  removing  every  instance  of 
"Commission"  and  adding  in  its  place 
"National  Futures  Association"; 

d.  By  revising  paragraph  (d)(2);  and 

e.  By  amending  paragraph  (d)(3)  by 
removing  "Commission"  and  adding  in 
its  place  "National  Futures 
Association". 

The  revisions  read  as  follows: 

§  4.7    Exemption  from  certain  Part  4 
requirements  for  commodity  pool  operators 
witli  respect  to  offerings  to  qualified  eligible 
persons  and  for  commodity  trading 
advisors  witli  respect  to  advising  qualified 
eligible  persons. 
***** 

(d)*  *  * 

(2)  The  notice  will  be  effective  upon 
receipt  by  the  National  Futures 
Association  with  respect  to  each  pool 
for  which  it  was  made  where  the 
claimant  is  a  commodity  pool  operator 
and  otherwise  generally  where  the 
claimant  is  a  commodity  trading 
advisor;  Provided,  That  any  notice 
which  does  not  include  all  the  required 
information  shall  not  be  effective,  and 
that  if  at  the  time  the  National  Futures 
Association  receives  the  notice  an 
enforcement  proceeding  brought  by  the 
Commission  under  the  Act  or  the 
regulations  is  pending  against  the  pool 
operator  or  trading  advisor  or  any  of  its 
principals,  the  exemption  will  not  be 
effective  until  twenty-one  calendar  days 
after  receipt  of  the  notice  by  the 
National  Futures  Association  and  that  in 
such  case  an  exemption  may  be  denied 
by  the  Commission  or  the  National 
Futures  Association  or  made  subject  to 
such  conditions  as  the  Commission  or 
the  National  Futures  Association  may 
impose. 


§4.12    [Amended] 
4.  Section  4.12  is  amended  as  follows: 


a.  By  amending  the  introductory  text 
of  paragraph  (b)(3)  by  removing 
"Commission"  and  adding  in  its  place 
"National  Futures  Association"; 

b.  By  removing  paragraph  (b)(3)(vii); 

c.  By  redesignating  paragraph 
(b)(3)(viii)  as  (b)(3)(vii)  and  by 
amending  paragraph  (b)(3)(vii)  as 
redesignated  by  removing  "A  copy  also 
must  be"  and  adding  in  its  place  "Be"; 
and 

d.  By  amending  paragraph  (b)(5)(ii)  by 
removing  "Commission"  and  adding  in 
its  place  "National  Futures 
Association". 

§4.13    [Amended] 

5.  Section  4.13  is  amended  as  follows: 

a.  By  removing  paragraph 
{b)(l)(iv)(A);  and 

b.  By  redesignating  paragraph 
(b)(l)(iv)(B)  as  (b)(l)(iv)(A). 

6.  Section  4.14  is  amended  as  follows: 

a.  By  amending  paragraph  (a)(8)(iii) 
by  removing  "Commission"  and  adding 
in  its  place  "National  Futures 
Association": 

b.  By  removing  paragraph  (a)(8)(v)(C); 
and 

c.  By  redesignating  paragraph 
(a)(8)(v){D)  as  (a){8)(v)(C)  and  by 
amending  paragraph  (a)(8)(v)(C)  as 
redesignated  by  removing  "A  copy  also 
must  be  filed"  and  adding  in  its  place 
"Filed". 

§4.22    [Amended] 

7.  Section  4.22  is  amended  as  follows: 

a.  By  amending  the  introductory  text 
of  paragraph  (c)  by  removing  "two 
copies  of  the  Report  with  the 
Commission"  and  adding  in  its  place  "a 
copy  of  the  Report  with  the  National 
Futures  Association"  and  by  removing 
"Commission"  and  adding  in  its  place 
"National  Futures  Association"; 

b.  By  amending  paragraph  (f)(1)  by 
removing  every  instance  of 
"Commission'  and  adding  in  its  place 
"National  Futiu^s  Association";  and 

c.  By  amending  paragraph  (f)(2)(i)  by 
removing  "and  the  Commission". 

8.  Section  4.26  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§  4.26    Use,  amendment  and  filing  of 
DisckMure  Document 

***** 

(d)  Except  as  provided  by  §  4.8  and 
paragraph  (d)(3)  of  this  section: 

(1)  The  commodity  pool  operator 
must  file  with  the  National  Futiues 

Association  one  copy  of  the 
Disclosure  Document  and,  where  used, 
profile  document  for  each  pool  that  it 
operates  or  that  it  intends  to  operate  not 
less  than  21  calendar  days  prior  to  the 
date  the  pool  operator  first  intends  to 
deliver  such  Document  or  documents  to 


a  prospective  participant  in  the  pool; 
and 

(2)  The  commodity  pool  operator 
must  file  with  the  National  Futures 

Association  one  copy  of  the 
subsequent  amendments  to  the 
Disclosure 

Dociunent  and,  where  used,  profile 
document  for  each  pool  that  it  operates 
or  that  it  intends  to  operate  within  21 
calendar  days  of  the  date  upon  which 
the  pool  operator  first  knows  or  has 
reason  to  know  of  the  defect  requiring 
the  amendment. 

(3)  With  respect  to  pools  that  are  not 
offered  pursuant  to  section  4(2)  of  the 
Securities  Act  of  1933,  as  amended  (15 
U.S.C.  77d(2)),  or  pursuant  to 
Regulation  D  thereunder  (17  CFR 
230.501  et  seq.],  a  commodity  pool 
operator  must: 

(i)  File  with  the  Commission  one  copy 
of  the  Disclosure  Document  and,  where 
used,  profile  document  for  each  pool 
that  it  operates  or  that  it  intends  to 
operate  not  less  than  21  calendar  days 
prior  to  the  date  the  pool  operator  first 
intends  to  deliver  such  Document  or 
documents  to  a  prospective  participant 
in  the  pool;  and 

(ii)  File  with  the  Commission  one 
copy  of  the  subsequent  amendments  to 
the  Disclosure  Document  and,  where 
used,  profile  document  for  each  pool 
that  it  operates  or  that  it  intends  to 
operate  within  21  calendar  days  of  the 
date  upon  which  the  pool  operator  first 
knows  or  has  reason  to  know  of  the 
defect  requiring  the  amendment. 

§4.36    [Amended] 

9.  Section  4.36(d)  is  amended  by 
removing  every  instance  of 
"Commission"  and  adding  in  its  place 
"National  Futures  Association". 

Issued  in  Washington,  DC,  on  December 
11,  2002,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission.  ' 

(PR  Doc.  02-31685  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

17  CFR  Part  420 
RIN  ISOS-AAeS 

GovemnMot  SacurHlM  Act 
Regulations:  Large  Position  Ruiss 

agency:  Office  of  the  Assistant 
Secretary  for  Financial  Markets, 
Treasury. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the 
Treasury  ("Treasury,"  "We,"  or  "Us")  is 
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issuing  in  final  form  an  amendment  to 
the  reporting  requirements  pertaining  to 
very  large  positions  in  certain  Treasury 
securities.  The  regulations  are  issued 
under  the  Government  Securities  Act 
Amendments  of  1993  ("GSAA").  The 
purpose  of  the  rules  is  to  provide 
Treasury  with  information  to  better 
understand  the  causes  of  market 
shortages  in  certain  Treasury  securities. 
With  the  exception  of  one  minor 
clarification,  we  are  adopting  the 
changes  as  proposed.  We  believe  the 
changes  made  to  the  rules  by  this 
amendment  will  improve  the 
information  available  to  Treasury. 
Specifically,  the  amendment  modifies 
the  report  to  require  separate  reporting 
of  certain  components  of  the  "net 
trading  position"  and  the  "gross 
financing  position."  The  amendment 
revises  the  current  "memorandum"  item 
to  require  that  the  par  amount  of 
securities  delivered  through  repurchase 
agreements  be  separated  by  maturity 
classification.  In  addition,  it  adds  a  new 
memorandum  item  to  the  large  position 
report  to  require  that  the  gross  par 
amount  of  "fails  to  deliver"  be  reported. 
Finally,  the  amendment  also  modifies 
the  definition  of  "gross  financing 
position"  to  eliminate  the  optional 
exclusion  in  the  calculation  of  the 
amount  of  securities  received  through 
certain  financing  transactions. 
EFFECTIVE  DATE:  This  amendment  is 
effective  January  17,  2003. 
ADDRESSES:  You  may  download  this 
final  rule  fi-om  the  Bureau  of  the  Public 
Debt's  Web  site  at 
www.publicdebt.treas.gov.  It  is  also 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library,  Room  1428.  Main  Treasury 
Building.  1500  Pennsylvania  Avenue, 
NW..  Washington.  DC  20220.  To  visit 
the  library,  call  (202)  622-0990  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Santamorena  (Executive  Director),  Lee 
Grandy  (Associate  Director),  or  Kevin 
Hawkins  (Government  Securities 
Specialist).  Bureau  of  the  Public  Debt, 
Government  Securities  Regulations 
Staff.  (202)  691-3632  or  e-mail  us  at 
govsecreg@bpd.  treas.gov. 

SUPPtEMENTARY  INFORMATION:  We  re- 
examined the  "large  position  rules"  ' 
and  on  July  31.  2002.  published 
proposed  amendments  to  the  rules  that 
would  improve  the  information 


'  The  rules  were  issued  on  September  12.  199fi 
(61  FR  48338)  and  were  effective  on  March  31. 
1997.  They  established  a  new  part  420  of  the 
re>;ulations  issued  by  Treasury  in  17  CFR.  Chapter 
IV.  Subchapter  A,  providing  recordkeeping  and 
reporting  requirements  related  to  very  large 
positions  in  certain  Treasury  securities. 


available  to  Treasury  to  better 
understand  the  causes  of  market 
shortages  in  certain  Treasury 
securities.  ^  In  this  notice,  we  first 
provide  background  on  the  rules  and 
why  we  are  changing  them.  Next  we 
discuss  the  public  comments  we 
received  in  response  to  the  proposed 
rulemaking,  and  then  we  describe  the 
final  amendments.  As  explained  below, 
we  are  adopting  the  proposed  changes 
with  one  minor  clarification. 

I.  Background 

A.  Statutory  Authority 

In  response  to  short  squeezes  in  two- 
year  Treasury  notes  that  occurred  in  the 
government  securities  market  in  1990- 
1991,  Congress  included  in  the  GSAA  ♦ 
a  provision  granting  Treasury  new 
authority  to  prescribe  rules  requiring 
any  person  or  entity  holding, 
maintaining,  or  controlling  large 
positions  in  to-be-issued  or  recently- 
issued  Treasury  securities  to  keep 
records  and,  when  requested  by 
Treasury,  to  file  reports  of  such  large 
positions.  The  provision  was  intended 
to  improve  the  information  available  to 
Treasury,  the  Federal  Reserve  Bank  of 
New  York  (as  Treasury's  agent),  and  the 
Securities  and  Exchange  Commission 
(referred  to  as  "regulators"  in  this 
document)  regarding  very  large 
positions  in  Treasury  securities  held  by 
market  participants  and  to  ensure  that 
regulators  have  the  tools  necessary  to 
understand  unusual  conditions  in  the 
Treasury  securities  market. 

B.  Reporting  and  Recordkeeping 
Requirements 

The  rules  provide  for  an  "on- 
demand"  reporting  system  rather  than  a 
regular,  ongoing  system  of  reporting.** 
Large  position  reports  must  be  filed 
with  the  Federal  Reserve  Bank  of  New 
York  ("FRBNY")  in  response  to  a  notice 
from  us  requesting  large  position 
information  on  a  specific  issue  of  a 
Treasury  security  by  entities  with 
positions  that  equal  or  exceed  the 
reporting  threshold  specified  in  the 
notice  (currently  not  less  than  $2 
billion).  The  notice  is  in  the  form  of  a 
press  release  we  issue  and  subsequently 
publish  in  the  Federal  Register.  We  also 
provide  the  press  release  to  major  news 
and  financial  publications  and  wire 
services  for  dissemination.  An 
electronic  mailing  list  for  notification  of 
calls  for  large  position  reports  that  was 
implemented  in  1998  is  also  available  at 
Public  Debt's  website  at  the  address 


■'67  FR  49630  duly  31.  2002). 
'Pub.  L.  No.  103-202,  107  Stat.  2344  (15  U.S.C 
78o-5(n)(1993). 
''  See  supra  note  1 . 


provided  earlier  in  this  rule.  This 
provides  market  participants  with 
information  about  calls  for  large 
position  reports  in  the  most  timely  and 
efficient  manner.  The  reports  must  be 
received  by  the  FRBNY  before  noon 
Eastern  time  on  the  fourth  business  day 
after  the  issuance  of  the  Treasury  press 
release  calling  for  large  position 
information. 

A  "reportable  position"  is  the  sum  of 
the  net  trading  position,  the  gross 
financing  position  and  the  net  fails 
position  in  a  specified  issue  of  a 
Treasury  security  collectively  controlled 
by  a  reporting  entity.''  All  positions  are 
required  to  be  reported  at  par  value  on 
a  trade  date  basis. 

The  recordkeeping  requirements 
provide  that  any  person  or  entity 
controlling  at  least  a  S2  billion  position 
in  a  specific  Treasury  security  must 
maintain  and  preserve  certain  records 
that  enable  the  entity  to  compile, 
aggregate  and  report  large  position 
information.^ 

C.  Who  Is  Subject  to  the  Rules 

Treasury's  large  position 
recordkeeping  and  reporting  rules  apply 
to  all  persons  and  entities,  foreign  and 
domestic,  that  control  a  reportable 
position  in  a  Treasury  security,  such  as: 
government  securities  brokers  and 
dealers;  registered  investment 
companies;  registered  investment 
advisers:  custodians,  including 
depository  institutions,  that  exercise 
investment  discretion;  hedge  funds; 
pension  funds:  insurance  companies; 
and  foreign  affiliates  of  U.S.  entities.^ 
The  broad  application  of  the  rule  to 
include  both  foreign  and  domestic 
entities  is  consistent  with  the  statutory 
purpose  of  the  GSAA." 

We  reiterate  that  large  positions  are 
not  inherently  harmful,  and  that  there  is 
no  presumption  of  manipulative  or 
illegal  intent  on  the  part  of  the 
controlling  entity  merely  because  its 
position  is  large  enough  to  be  subject  to 
Treasury's  rules. 

D.  Proposed  Rulemaking 

Since  the  rules  became  effective  in 
1997,  we  have  conducted  annual  calls 
for  reports  to  test  the  accuracy  and 
reliability  of  large  position  reporting 
systems.  These  tests  have  given  us 


•17  CFR  420.2(h). 

•*  17  CFR  420.4 

~  The  rules  provide  a  total  exemption  for  foreign 
central  banks,  foreign  governments  and 
international  monetary  authorities  [e.g..  the  World 
Bank)  (collectively,  foreign  official  organizations). 
Federal  Reser\'e  Banks  are  also  exempt  for  the 
portion  of  any  reportable  position  they  control  for 
their  own  account.    . 

«H.R.  Rep.  No.  103-2SS  (September  23.  1993). 
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valuable  experience  and  insight  as  we 
consider  how  to  improve  the 
information  provided  lo  regulators.  This 
experience,  in  addition  to  our  ongoing 
need  to  take  into  account  the  liquidity 
and  efficiency  of  the  Treasury  securities 
market,  caused  us  to  re-examine  the 
rules  and  issue  a  proposed  rulemaking 
on  July  31,  2002."  The  modifications 
that  were  proposed  reflected  our 
continuing  need  for  the  ability  to  obtain 
useful  information,  while  minimizing 
the  costs  and  burdens  on  market 
participants. 

The  proposed  rulemaking  requested 
public  comment  on  changes  to  the  large 
position  rules  that  would  require: 

•  Separate  reporting  of  the  par 
amount  of  each  of  the  five  components 
of  the  "net  trading  position;" 

•  Separate  reporting  of  the  total  par 
amount  of  securities  received  through 
reverse  repurchase  agreements  by 
maturity  classification  in  the  "gross 
financing  position"  (i.e.,  either 
"overnight  and  open"  or  "term"); 

•  Separate  reporting  in  the  current 
memorandiun  item  of  the  total  par 
amount  of  securities  delivered  through 
repurchase  agreements  by  matiu'ity 
classification  (i.e.,  either  "overnight  and 
open"  or  "term"); 

•  Reporting  of  the  amount  of  "fails  to 
deliver"  in  a  new  memorandum  item; 
and 

•  Elimination  of  the  optional 
exclusion  in  the  calculation  of  the 
"gross  financing  position"  for  the 
amount  of  securities  received  through 
certain  financing  transactions.'" 

n.  CommentB  Received  in  Response  to 
.  the  Proposed  Rulemaking 

We  received  one  comment  letter  in 
response  to  the  proposed  rulemaking, 
from  The  Bond  Market  Association 
(TBMA)."  Overall,  TBMA  was 
supportive  of  the  proposed  rule.  The 
commenter  noted  that  more  detailed 
reporting  of  the  net  trading  and  gross 
financing  positions  would  require  many 
reporting  entities  to  reconfigure  their 
internal  systems  used  to  generate  large 
position  reports,  thus  increasing 
compliance  costs.  However,  TBMA 
deemed  the  modifications  appropriate 
because  they  should  improve  the  depth 


«See  supranote  2. 

'"Currently.  § 420.2(c)  provides  that  a  reporting 
entity  may  elect  to  reduce  its  gross  financing 
position  by  the  par  amount  of  the  securities 
received  in  transactions:  in  which  the  counterparty 
retains  the  right  to  substitute  securities;  that  are 
subject  to  third  party  custodial  relationships:  or  that 
are  hold-in-custody  agreements. 

'■The  proposed  rule,  and  the  comment  lettw. 
dated  September  16.  2002.  are  available  for 
downloading  on  the  Internet,  and  for  inspection 
and  copying  at  the  Treasury  Department  Library  at 
the  address  provided  earlier  in  this  final  rule. 


of  information  available  to  Treasury  and 
other  regulators  thereby  enhancing 
transparency  and  enabling  regulatory 
authorities  to  better  understand  the 
causes  of  market  shortages  of  Treasiuy 
securities." 

TBMA  suggested  that  we  extend  the 
current  three  and  a  half  day  reporting 
deadline  to  a  full  four  business  days. 
The  commenter  asserted  that  the 
broader  reporting  obligations  could  be 
"unduly  burdensome"  for  entities  that 
must  consolidate  information  from 
global  affiliates  into  a  single  report.  The 
commenter  also  suggested  that  Treasury 
move  the  release  time  for  the 
announcement  of  calls  for  large  position 
reports  to  8:00  a.m.  (EST). 

As  noted  above,  TTBMA  was 
supportive  of  requiring  more  detailed 
reporting  of  the  gross  financing  position. 
However,  TBMA  urged  "Treasury  to 
clarify  in  the  final  rule  that  the  specific 
maturity  date  for  a  term  repo  transaction 
does  not  need  to  be  reported." 

TBMA  was  fully  supportive  of 
eliminating  the  optional  exclusion  in 
the  calculation  of  the  gross  financing 
position  for  certain  transactions, 
including  where  the  counterparty 
retains  the  right  to  substitute  securities. 
The  commenter  stated  that,  "The 
proposed  change  would  create  a  simpler 
and  more  unambiguous  rule,"  that 
would  "reduce  compliance  costs"  tmd 
"ensure  consistent  treatment  of 
overnight  reverse  repurchase 
transactions  and  term  repurchase 
transactions  where  the  counterparty 
retains  a  technical  right  of  substitution." 

m.  Amendment  to  the  Rule 

After  considering  the  one  comment 
letter  received,  we  are  adopting  the 
amendment  essentially  as  proposed 
with  a  clarification  recommended  by  the 
commenter.  As  recommended,  we  are 
clarifying  in  the  rule  amendment  our 
intention  that  specific  maturity  dates  for 
term  repurchase  agreements  and  term 
reverse  repurchase  agreements  not  be 
reported.  That  means  that  only  the  total 
dollar  amount  of  the  outstanding 
contracts  for  term  repurchase 
agreements  and  term  reverse  repurchase 
agreements,  respectively,  are  to  be 
reported. 

Accordingly,  §  420.3(c)(1)  and  (c)(3). 
and  Appendix  B  are  revised  to  require 
that  each  of  the  five  components  in 
§420.2(f)(l)-(5)  that,  together,  comprise 
the  "net  trading  position,"  to  be 
reported  separately.  As  we  stated  in  the 
proposed  rulemaking,  since  entities 
already  are  collecting  this  information 
to  calculate  their  total  net  trading 
position,  we  believe  that  the  separation 
of  these  components  should  not  prove 
to  be  very  burdensome. 


Section  420.3(c)(1)  and  (c)(3),  and 
Appendix  B  are  revised  to  require 
entities  to  separate  the  reverse 
repurchase  agreement  components  by 
maturity  classification  (i.e.,  break  out 
reverse  repurchase  agreements  as  either 
"overnight  and  open"  or  "term")  in  the 
reporting  of  the  gross  financing  position. 
Similarly,  the  cvurent  memorandum 
item  is  revised  to  require  that  the  total 
gross  par  amoimts  of  securities 
delivered  through  repurchase 
agreements  be  reported  by  maturity 
classification.  As  previously  discussed, 
a  clarification  has  been  added  that  only 
the  total  dollar  amount  of  term  reverse 
repurchase  agreements  and  term 
repurchase  agreements,  respectively,  is 
to  be  reported.  We  believe  the  separate 
reporting  of  these  individual 
components  in  the  large  position 
formula,  as  well  as  the  separation  of 
reverse  repurchase  agreements  and 
repurchase  agreements  by  maturity 
classification,  will  help  us  to  better 
understand  the  reporting  entity's  degree 
of  control  and  economic  interest  in  the 
particular  security. 

Section  420.3(c)(2)  and  Appendix  B 
are  revised  to  add  a  second 
memorandum  item  to  the  large  position 
information  for  the  gross  par  amount  of 
"fails  to  deliver."  This  will  help  us  to 
better  understand  a  reporting  entity's 
fails  situation  without  increasing  the 
biuden  on  reporting  entities  since  fails 
to  deliver  are  already  factored  into  the 
"net  fails  position"  component. 

Finally,  the  definition  of  "gross 
financing  position"  is  revised  at 
§  420.2(c)  to  eliminate  in  its  entirety  the 
optional  exclusion  for  certain  securities 
received  through  financing  transactions. 
A  conforming  change  is  also  made  to 
item  #2  "Gross  Financing  Position"  in 
appendix  B  to  part  420  (Sample  Large 
Position  Report)  to  reflect  the 
elimination  of  the  optional  exclusion. 
This  means  that  a  reporting  entity  may 
no  longer  elect  to  reduce  its  gross 
financing  position  by  the  par  amount  of 
the  securities  received  in  transactions: 
in  which  the  counterparty  retains  the 
right  to  substitute  securities;  that  are 
subject  to  third  party  custodial 
relationships;  or  that  are  hold-in- 
custody  agreements.  We  believe  this 
change  will  enhance  the  usefulness  of 
the  large  position  reports  to  regulators. 
We  agree  with  the  commenter  that  this 
change  will  result  in  a  simpler  and  more 
imambiguous  rule. 

Regaraing  the  commenter's  request 
that  Treasury  extend  the  current  three 
and  one-half  day  reporting  deadline  to 
a  full  four  days,  and  also  that  Treasiuy 
move  the  release  time  for  the 
announcement  of  calls  for  large  position 
reports  to  8  a.m.  EST,  we  have  decided 
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not  to  change  the  current  rule.  We  have 
given  consideration  to  this  comment 
and  are  sympathetic  to  market 
participants'  concerns  regarding  the 
time  needed  for  some  reporting  entities 
to  coordinate  with  overseas  affiliates, 
aggregate  position  totals  and  file  a  single 
consolidated  large  position  report. 
However,  to  be  balanced  against  these 
concerns  is  the  need  for  reports  to  be 
filed  quickly  in  order  to  accomplish  the 
purpose  of  the  rules.  If  unusual  market 
conditions  or  a  pricing  anomaly  exist, 
we  believe  three  and  one-half  days  is  a 
significant  amount  of  time  for  regulators 
to  wait  for  the  reports  that  will  enable 
us  to  make  better  and  more  timely 
decisions  to  ensure  the  integrity, 
liquidity  and  efficiency  of  the  Treasury 
market.  Also,  although  we  will  attempt 
to  release  announcements  of  large 
position  calls  in  the  morning  when 
possible.  Treasury  must  retain  the 
flexibility  to  announce  a  call  at  any  time 
of  the  day  due  to  market  developments 
and  our  need  to  quickly  obtain 
information  on  market  shortages.  Market 
participants  with  very  large  positions 
should  be  prepared  for  an 
announcement  of  a  call  for  large 
position  reports  at  any  time. 

We  believe  the  notification  of  calls  for 
large  position  reports  e-mail  list  that  has 
been  available  at  Public  Debt's  Web  site 
since  1998  has  provided  a  valuable 
electronic  service.  Anyone  signing  up  is 
promptly  notified  anytime  Treasury 
announces  a  call  for  large  position 
reports,  with  a  link  provided  in  the  e- 
mail  message  to  the  actual  r*ress  Release 
announcing  the  call.  We  understand 
that  market  participants,  including 
many  affiliates,  have  found  that  this 
enhanced  system  for  dissemination  of 
call  announcements  has  been  very 
useful  in  providing  them  with  the  call 
information  in  a  more  timely  and 
efficient  maimer. 

To  allow  market  participants 
sufficient  time  to  make  necessary 
preparations  for  compliance,  we  are 
providing  for  a  30-day  delayed  effective 
date  from  the  date  of  publication  in  the 
Federal  Register  of  the  amendment  to 
the  rules. 

IV.  Special  Analysis 

The  regulations  are  not  a  "significant 
regulatory  action"  pursuant  to  Executive 
Order  12866. 

We  certify  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.) 
that  these  amendments,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  We  continue  to  believe  that 
small  entities  will  not  control  positions 
of  $2  billion  or  greater  in  any  particular 
Treasury  security.  The  inapplicability  of 


these  amendments  to  small  entities 
indicates  there  is  no  significant  impact. 
As  a  result,  a  regulatory  flexibility 
analysis  is  not  required. 

The  collections  of  information 
contained  in  the  final  amendments  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.'-  Under  the  Act.  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

The  collection  of  information  in  the 
final  amendments  is  contained  in 
§  420.3.  The  rules  at  §  420.3  continue  to 
require  a  reporting  entity  whose 
position  equals  or  exceeds  the 
announced  large  position  threshold  for 
a  specific  issue  of  a  Treasury  security  to 
report  the  information  to  FRBNY.  We 
believe  few  reporting  entities  would 
actually  have  to  file  reports  because  the 
minimum  reporting  threshold  ($2 
billion)  remains  high.  Moreover,  we 
expect  that  our  requests  for  information 
will  be  infrequent.  We  plan  to  continue 
testing  the  reporting  and  recordkeeping 
systems  of  market  participants  by 
requesting  large  position  reports  at  least 
annually.  The  threshold  limit  will  be 
determined  based  on  market  conditions 
at  the  time  of  the  call. 

We  do  not  believe  that  market 
participants  would  find  the  additional 
"fails  to  deliver"  memorandum  item 
burdensome  since  they  already 
determine  this  figure  when  calculating 
their  "net  fails  position"  on  line  3  of  the 
existing  large  position  report.  The  "fails 
to  deliver"  memorandum  item  is  simply 
a  place  for  reporting  entities  to  record  a 
previously  derived  number. 

We  also  do  not  anticipate  that  the 
elimination  of  the  voluntary  optional 
exclusion  within  the  "gross  financing 
position"  would  be  a  significant 
inconvenience  for  market  participants. 
It  is  unlikely  that  removing  this 
exclusion  from  the  large  position 
calculation  would  increase  the  time 
burden  that  entities  face  when 
calculating  their  positions,  although  it 
may  result  in  more  entities  filing  large 
position  reports. 

We  believe  the  separate  reporting  of 
the  "net  trading  position"  components 
would  not  be  very  burdensome  for 
market  participants  since  they  must 
already  collect  this  information  to 
calculate  their  net  trading  position.  We 
also  believe  market  participants  would 
not  find  it  very  burdensome  to  separate 
their  reporting  of  reverse  repurchase 
agreements  and  repurchase  agreements 
by  maturity  classification.  Since  the 
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changes  taking  effect  require  more 
detailed  information  to  be  provided  by 
reporting  entities  that  file  reports  in 
response  to  a  call  for  reports  by 
Treasury,  we  increased  the  annual 
reporting  burden  in  our  submission  to 
OMB  by  40  hours,  representing  an 
increase  from  four  to  eight  hours  per 
large  position  report  submitter. 

The  collection  of  information  is 
intended  to  enable  the  Treasury  and 
other  regulators  to  better  understand  the 
possible  causes  of  market  shortages  in 
certain  Treasury  securities.  This 
information  would  help  ensure  that  the 
Treasury  securities  market  remains 
liquid  and  efficient. 

Estimated  total  annual  reporting 
burden:  40  hours. 

Estimated  annual  number  of 
respondents:  10. 

Estimated  annual  frequency  of 
response:  On  occasion. 

Comments  on  the  accuracy  of  the 
estimate  for  this  collection  of 
information  or  suggestions  to  reduce  the 
burden  should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  Department 
of  the  Treasury.  Washington,  DC,  20503; 
and  to  the  Government  Securities 
Regulations  Staff,  Bureau  of  the  Public 
Debt,  999  E  Street,  NW..  Room  315. 
Washington.  DC  20239-0001. 

List  of  Subiects  in  17  CFR  Part  420 

Banks  and  banking.  Government 
securities.  Investments,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble.  17  CFR  part  420  is  amended 
as  follows: 

PART  420— LARGE  POSITION 
REPORTING 

1.  The  authority  citation  for  Part  420 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78o-5(f). 

2.  Section  420.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S420J    Definitions. 

***** 

(c)  "Gross  financing  position"  is  the 
sum  of  the  gross  par  amounts  of  a 
security  issue  received  from  financing 
transactions,  including  reverse 
repurchase  agreement  transactions, 
bonds  borrowed,  and  as  collateral  for 
financial  derivatives  and  other 
securities  transactions  (e.g..  margin 
loans).  In  calculating  the  gross  financing 
position,  a  reporting  entity  may  not  net 
its  positions  against  repurchase 
agreement  transactions,  securities 
loaned,  or  securities  pledged  as 
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collateral  for  financial  derivatives  and 
other  securities  transactions. 

***** 

3.  Section  420.3  is  amended  by 
revising  paragraphs  (c)(1),  (c)(2)  and 
(c)(3)  to  read  as  follows: 

§420.3    Reporting. 

***** 

(c)(1)  In  response  to  a  notice  issued 
under  paragraph  (a)  of  this  section 
requesting  large  position  information,  a 
reporting  entity  with  a  reportable 
position  that  equals  or  exceeds  the 
specified  large  position  threshold  stated 
in  the  notice  shall  compile  and  report 
the  amounts  of  the  reporting  entity's 
reportable  position  in  the  order 
specified,  as  follows: 

(i)  Net  trading  position,  and  each  of 
the  following  items  that  together 
comprise  the  net  trading  position: 

(A)  Cash/immediate  net  settled 
positions, 

(B)  Net  when-issued  positions  for  to- 
be-issued  and  reopened  issues, 

(C)  Net  forward  settling  positions, 
including  next-day  settling. 

(D)  Net  positions  in  futiures  contracts 
requiring  delivery  of  the  specific 
security,  and 

(E)  Net  holdings  of  STRIPS  principal 
components  of  the  specific  security; 

(ii)  Gross  financing  position  and  each 
of  the  following  items  that  comprise  the 
gross  financing  position: 


(A)  Securities  received  through 
reverse  repurchase  agreements  by 
maturity  classification: 

(2)  Overnight  and  open,  and 
[2)  Term  (report  the  total  dollar 
amount  of  the  outstanding  contracts, 
summing  across  maturity  dates),  and 

(B)  Securities  received  through  bonds 
borrowed,  and  as  collateral  for  financial 
derivatives  and  other  financial 
transactions. 

(iii)  Net  fails  position;  and 

(iv)  Total  reportable  position. 

(2)  The  large  position  report  must 
include  the  following  two  additional 
memorandum  items: 

(i)  The  total  gross  par  amounts  of 
securities  delivered  through: 

(A)  Repurchase  agreements  by 
matiuity  classification: 

(2)  Overnight  and  open,  and 
{2)  Term  (report  the  total  dollar 

amount  of  the  outstanding  contracts, 
summing  across  maturity  dates),  and 

(B)  Securities  loaned,  and  as  collateral 
for  financial  derivatives  and  other 
securities  transactions. 

(ii)  The  gross  par  amount  of  "fails  to 
deliver"  in  the  security.  This  total  must 
also  be  included  in  Net  Fails  Position, 
Line  3. 

(3)  An  illustration  of  a  sample  report 
is  contained  in  Appendix  B. 

Each  of  the  net  trading  position 
components  shall  be  netted  and 
reported  as  a  positive  number  (long 
position),  a  negative  number  (short 


position),  which  should  be  shown  in 
parenthesis,  or  zero  (flat  position).  The 
total  net  trading  position  shall  also  be' 
reported  as  the  applicable  positive  or 
negative  number  (or  zero).  Each  of  the 
components  of  the  gross  financing 
position  shall  be  reported.  The  total 
gross  financing  position,  which  is  the 
sum  of  the  gross  financing  position 
components,  shall  also  be  reported.  The 
net  fails  position  should  be  reported  as 
a  single  entry.  If  the  amount  of  the  net 
fails  position  is  zero  or  less,  report  zero. 
The  total  reportable  position,  which  is 
the  sum  of  the  net  trading  position, 
gross  financing  position,  and  net  fails 
position,  must  be  reported.  Each 
component  of  Memorandum  1  shall  be 
reported.  The  total  of  Memorandum  1, 
which  is  the  sum  of  its  components, 
shall  also  be  reported.  Memorandum  2, 
which  is  the  gross  par  amount  of  fails 
to  deliver,  shall  also  be  reported.  All  of 
these  positions  should  be  reported  in 
the  order  specified  above.  All  position 
amounts  should  be  reported  on  a  trade 
date  basis  and  at  par  in  millions  of 
dollars. 


4.  Appendix  B  to  Part  420  Sample 
Large  Position  Report.  "Formula  for 
Determining  a  Reportable  Position,"  is 
revised  to  read  as'  follows: 

Appendix  B  to  Part  420 — Sample  Large 
Position  Report 


FoRiwiuLA  FOR  Determining  a  Reportable  Position 

[$  Amounts  in  millions  at  par  value  as  of  trade  date] 


Security  Being  Reported  ...^ % 

Date  For  Which  Infonnation  is  Being  Reported  

1 .  Net  Trading  Position: 

Cash/Immediate  Net  Settled  Positions 

Net  When-Issued  Positions  for  To-Be-lssued  and  Reopened  Issues 

Net  Fonward  Settling  Positions  Including  Next-Day  Settling  

Net  Positions  in  Futures  Contracts  Requiring  Delivery  of  the  Specific  Security  

Net  Holdings  of  STRIPS  Principal  Components  of  the  Specific  Security 

Total  Net  Trading  Position  

2.  Gross  Financing  Position: 

Total  of  securities  received  through 
Reverse  Repurchase  Agreements 

Overnight  and  Open • 

Term  

Bonds  borrowed,  and  as  collateral  for  financial  derivatives  and  ottier  financial  transactions  ... 

Total  Gross  Financing  position 

3.  Net  Fails  Position  

(Fails  to  receive  less  fails  to  deliver.  If  equal  to  or  less  than  zero,  report  0.) 

4.  Total  Reportable  Position 

Memorandum  1:  • 

Report  the  total  gross  par  amounts  of  securities  delivered  through 
Repurchase  Agreements 

Overnight  and  Open - 

Term 

Securities  loaned,  and  as  collateral  for  financial  derivatives  and  other  securities  transactions 


$ 

$: 

$ 
$ 
$ 
$ 
$ 


$ 
$ 
$ 


=$. 


$ 

$ 
$ 
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Formula  for  Determining  a  Reportable  Position— Continued 

[$  Amounts  in  millions  at  par  value  as  of  trade  date] 


Total  Mem©randum  1  

Memorandum  2. 

Report  the  gross  par  amount  of  fails  to  deliver.  Included  in  the  calculation  of  line  item  3  (Net  Fails 
Position)  » 


$ 


Dated:  December  6.  2002. 
Brian  C.  Roseboro, 

Assistant  Secretary  for  Financial  Marlcets. 
[FR  Doc.  02-31837  Filed  12-17-02:  8:45  ami 
BHJJNQCOOe  4aiO-3»-P 

DEPARTMENT  OF  THE  TREASURY 
Intenuli  Revenue  Service 

26  CFR  Part  301 

[TD9027] 

PIN  1545-AX89 

Levy  Restrictions  During  Instaiiment 
Agreements 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACnON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  restrictions  on 
levy  during  the  period  that  an 
installment  agreement  is  proposed  or  in 
effect.  The  regulations  reflect  changes  to 
the  law  made  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998. 

EFFECTIVE  DATE:  These  regulations  are 
effective  December  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Schindler.  (202)  622-3620 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6331  of  the 
Internal  Revenue  Code  (Code).  The 
regulations  reflect  the  amendment  of 
section  6331  by  section  3462  of  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998  (RRA  1998), 
Public  Law  105-206  (112  Stat.  685, 
764).  New  section  6331(k)  codifies  the 
IRS  practice  of  withholding  collection 
during  consideration  of  a  taxpayer's 
offer  to  compromise  and  extends  that 
practice  to  proposed  installment 
agreements.  These  regulations  deal 
principally  with  the  effect  of  subsection 
6331(k)  when  an  installment  agreement 
has  been  proposed  and  is  pending,  is  in 
effect,  or  has  been  rejected  or 
terminated.  On  April  17,  2002.  a  notice 


of  proposed  rulemaking  (REG-104762- 
00;  67  FR  18839)  reflecting  these 
changes  was  published  in  the  Federal 
Register.  No  written  comments  on  the 
proposed  regulations  were  received.  No 
public  hearing  was  scheduled  or  held. 

Explanation  of  Provisions 

The  regulations  provide  that,  subject 
to  certain  exceptions,  the  IRS  may  not 
levy  to  collect  a  liability  while  a 
taxpayer's  proposal  to  enter  into  an 
installment  agreement  for  payment  of 
that  liability  is  pending,  for  30  days 
after  rejection  of  such  a  proposal,  while 
an  installment  agreement  is  in  effect,  for 
30  days  after  termination  of  an 
installment  agreement  by  the  IR$,  and 
during  a  timely  filed  appeal  of  a 
rejection  or  termination  by  the  IRS.  A 
proposed  installment  agreement  is 
considered  pending  when  it  is  accepted 
for  processing  by  the  IRS  and  remains 
pending  until  the  IRS  accepts  or  rejects 
it  or  the  taxpayer  withdraws  the 
proposal.  The  final  regulations  clarify 
that  the  IRS  may  not  accept  a  proposed 
installment  agreement  for  processing  if 
jurisdiction  over  the  tax  liability  at  issue 
has  been  transferred  to  the  Department 
of  Justice  for  prosecution  or  defense.  If 
a  proposed  installment  agreement  does 
not  contain  sufficient  information  for 
the  IRS  to  determine  whether  the 
proposal  should  be  accepted,  the  IRS 
will  request  the  additional  necessary 
information  from  the  taxpayer  and 
provide  a  reasonable  time  period  for  the 
taxpayer  to  respond.  The  IRS  may  reject 
the  proposed  installment  agreement  if 
the  requested  information  is  not 
provided. 

Collection  by  levy  is  not  prohibited  if 
the  taxpayer  waives  the  restriction  on 
levy  in  writing,  if  the  IRS  determines 
that  collection  of  the  tax  liability  is  in 
jeopardy,  or  if  the  IRS  determines  that 
the  proposed  installment  agreement  was 
submitted  solely  to  delay  collection. 
The  exception  for  proposals  submitted 
solely  to  delay  collection  is  based  on  the 
legislative  history  accompanying  RRA 
1998,  which  explained  that  Congress 
did  not  intend  that  levy  would  be 
prohibited  if  the  IRS  determined  that  an 
offer  to  compromise  was  submitted 
solely  to  delay  collection.  H.R.  Conf. 
Rep.  No.  509.  105th  Cong.,  2d  Sess.  288 
(1998).  Because  the  legislative  history 
indicates  that  Congress  intended  the 


same  restrictions  on  levy  with  respect  to 
offers  in  compromise  be  applicable  to 
installment  agreements,  these 
regulations  adopt  the  same  rule  with 
respect  to  proposed  installment 
agreements. 

The  regulations  provide  that  the  IRS 
may  take  actions  other  than  levy  to 
protect  the  interests  of  the  United  States 
with  respect  to  collection  of  the  liability 
to  which  an  installment  agreement  or 
proposed  installment  agreement  relates. 
Those  actions  include,  but  are  not 
limited  to:  crediting  an  overpayment 
against  the  liability  pursuant  to  section 
6402,  filing  or  refiling  notices  of  Federal 
tax  lien,  and  taking  action  to  collect 
from  persons  liable  for  the  tax  but  not 
named  in  the  installment  agreement. 

The  proposed  regulations  provided 
that  the  IRS  cannot  institute  a  court 
proceeding  against  the  taxpayer  named 
in  the  installment  agreement  to  collect 
the  tax  covered  by  the  installment 
agreement.  In  the  final  regulations,  this 
provision  has  been  clarified.  It  now 
states  that  the  IRS  may  not  refer  a  case 
to  the  Department  of  Justice  to  collect  an 
unpaid  tax  through  a  judicial 
proceeding  while  levy  is  prohibited  by 
these  regulations.  The  IRS  may. 
however,  authorize  the  Department  of 
Justice  to  file  a  counterclaim  in  any 
refund  proceeding  commenced  by  a 
taxpayer,  participate  in  bankruptcy  or 
insolvency  cases  commenced  by  or 
against  the  taxpayer,  or  join  a  taxpayer 
in  any  other  proceeding  in  which 
liability  for  the  tax  at  issue  may  be 
established  or  disputed.  Such 
proceedings  may  involve  taxes  for 
which  more  than  one  person  may  be 
jointly  and  severally  liable  for  the  same 
tax.  or  may  involve  persons  liable  for 
related  liabilities,  such  as  a  trust  fund 
recovery  penalty  under  section  6672  or 
a  personal  liability  for  excise  tax  under 
section  4103. 

While  an  installment  agreement 
allows  the  IRS  to  accept  the  payment  of 
tax  in  installments,  the  agreement  does 
not  conclusively  establish  the  taxpayer's 
liability.  A  taxpayer  therefore  is  not 
prohibited  from  seeking  a  refund  of 
taxes  paid  pursuant  to  an  installment 
agreement.  Allowing  the  IRS  to  join  the 
taxpayer  in  a  proceeding  where  the 
liability  for  the  tax  may  be  established 
or  disputed  will  protect  the  Government 
from  having  to  litigate  the  same  tax  in 
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multiple  forums  only  to  face  the 
argument  in  each  separate  case 
(including,  potentially,  from  the 
taxpayer  named  in  an  installment 
agreement)  that  the  person  or  persons 
not  party  to  that  suit  were  solely  or 
principally  liable  for  non-payment  of 
the  taxes  at  issue.  The  notice  of 
proposed  rulemaking  stated  that  if  a 
judgment  was  obtained  against  a 
taxpayer  named  in  an  installment 
agreement,  collection  would  continue  to 
occur  pursuant  to  the  terms  of  the 
installment  agreement.  The  final 
regulations  clarify  that  this  statement 
applies  only  when  the  Department  of 
Justice  refers  the  case  back  to  the  IRS  for 
collection  after  the  judgment  is 
obtained.  Section  6331(k)  does  not  limit 
the  collection  options  of  the  Department 
of  Justice  once  a  case  has  been  referred 
to  the  Department  by  the  IRS. 

The  regulations  provide  that  the 
statute  of  limitations  for  collection 
under  section  6502  is  suspended  while 
a  proposed  installment  agreement  is 
pending,  for  30  days  after  rejection  or 
termination  of  an  installment 
agreement,  and  during  a  timely  filed 
appeal  of  the  rejection  or  termination 
decision.  The  running  of  the  collection 
statute  resumes  after  an  installment 
agreement  takes  effect.  The  statute  of 
limitations  for  collection  shall  continue 
to  run  if  an  exception  under  this  section 
applies  and  levy  is  not  prohibited  with 
respect  to  the  taxpayer. 

These  regulations  apply  to  installment 
agreements  proposed  or  entered  into  on 
or  after  the  date  final  regulations  are 
published  in  the  Federal  Register. 
However,  the  rules  set  forth  in  these 
regulations  mirror  practices  the  IRS  has 
been  following  administratively  since 
the  enactment  of  RRA  1998. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the 
preceding  notice  of  proposed 
rulemaking  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Frederick  W.  Schindler, 
Office  of  the  Associate  Chief  Counsel 
(Procedure  &  Administration). 
Collection,  Bankruptcy  &  Summonses 
Division. 

List  of  Subfects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Par.  2.  Sections  301.6331-3  and 
301.6331-4  are  added  to  read  as  follows: 

§  301 .6331-3  Restrictions  on  levy  while 
offers  to  compromise  are  pending. 

Cross-reference.  For  provisions 
relating  to  the  making  of  levies  while  an 
offer  to  compromise  is  pending,  see 
§301.7122-1. 

§  301 .6331-4  Restrictions  on  levy  while 
installment  agreements  are  pending  or  in 
effect. 

(a)  Prohibition  on  /evy— (1)  In  general. 
No  levy  may  be  made  to  collect  a  tax 
liability  that  is  the  subject  of  an 
installment  agreement  during  the  period 
that  a  proposed  installment  agreement  is 
pending  with  the  Internal  Revenue 
Service  (IRS),  for  30  days  immediately 
following  the  rejection  of  a  proposed 
installment  agreement,  during  the 
period  that  an  installment  agreement  is 
in  effect,  and  for  30  days  immediately 
following  the  termination  of  an 
installment  agreement.  If,  within  the  30 
days  following  the  rejection  or 
termination  of  an  installment 
agreement,  the  taxpayer  files  an  appeal 
with  the  IRS  Office  of  Appeals,  no  levy 
may  be  made  while  the  rejection  or 
termination  is  being  considered  by 
Appeals.  This  section  will  not  prohibit 
levy  to  collect  the  liability  of  any  person 
other  than  the  person  or  persons  named 
in  the  installment  agreement. 

(2)  When  a  proposed  installment 
agreement  becomes  pending.  A 
proposed  installment  agreement 
becomes  pending  when  it  is  accepted 
for  processing.  The  IRS  may  not  accept 
a  proposed  installment  agreement  for 
processing  following  reference  of  a  case 


involving  the  liability  that  is  the  subject 
of  the  proposed  installment  agreement 
to  the  Department  of  Justice  for 
prosecution  or  defense.  The  proposed 
installment  agreement  remains  pending 
imtil  the  IRS  accepts  the  proposal,  the 
IRS  notifies  the  taxpayer  that  the 
proposal  has  been  rejected,  or  the 
proposal  is  withdrawn  by  the  taxpayer. 
If  a  proposed  installment  agreement  that 
has  been  accepted  for  processing  does 
not  contain  sufficient  information  to 
permit  the  IRS  to  evaluate  whether  the 
proposal  should  be  accepted,  the  IRS 
will  request  the  taxpayer  to  provide  the 
needed  additional  information.  If  the 
taxpayer  does  not  submit  the  additional 
information  that  the  IRS  Has  requested 
within  a  reasonable  time  period  after 
such  a  request,  the  IRS  may  reject  the 
proposed  installment  agreement. 

(3)  Revised  proposals  of  installment 
agreements  submitted  following 
rejection.  If,  following  the  rejection  of  a 
proposed  installment  agreement,  the 
taxpayer  makes  a  good  faith  revision  of 
the  proposal  and  submits  the  revision 
within  30  days  of  the  date  of  rejection, 
the  provisions  of  this  section  shall  apply 
to  that  revised  proposal. 

(4)  Exceptions.  Paragraph  (a)(1)  of  this 
section  shall  not  prohibit  levy  if  the 
taxpayer  files  a  written  notice  with  the 
IRS  that  waives  the  restriction  on  levy 
imposed  by  this  section,  the  IRS 
determines  that  the  proposed 
installment  agreement  was  submitted 
solely  to  delay  collection,  or  the  IRS 
determines  that  collection  of  the  tax  to 
which  the  installment  agreement  or 
proposed  installment  agreement  relates 
is  in  jeopardy. 

(b)  Other  actions  by  the  IRS  while  levy 
is  prohibited — (1)  In  general.  The  IRS 
may  take  actions  other  than  levy  to 
protect  the  interests  of  the  Government 
with  regard  to  the  liability  identified  in 
an  installment  agreement  or  proposed 
installment  agreement.  Those  actions 
include,  for  example — 

(i)  Crediting  an  overpayment  against 
the  liability  pursuant  to  section  6402; 

(ii)  Filing  or  refiling  notices  of  Federal 
tax  lien;  and 

(iii)  Taking  action  to  collect  from  any 
person  who  is  not  named  in  the 
installment  agreement  or  proposed 
installment  agreement  but  who  is  liable 
for  the  tax  to  which  the  installment 
agreement  relates. 

(2)  Proceedings  in  court.  Except  as 
otherwise  provided  in  this  paragraph 
(b)(2),  the  IRS  will  not  refer  a  case  to  the 
Department  of  Justice  for  the 
commencement  of  a  proceeding  in 
court,  against  a  person  named  in  an 
installment  agreement  or  proposed 
installment  agreement,  if  evy  to  collect 
the  liability  is  prohibited  by  paragraph 
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(a)(1)  of  this  section.  Without  regard  to 
whether  a  person  is  named  in  an 
installment  agreement  or  proposed 
installment  agreement,  however,  the  IRS 
may  authorize  the  Department  of  Justice 
to  file  a  counterclaim  or  third-party 
complaint  in  a  refund  action  or  to  join 
that  person  in  any  other  proceeding  in 
which  liability  for  the  tax  that  is  the 
subject  of  the  installment  agreement  or 
proposed  installment  agreement  may  be 
established  or  disputed,  including  a  suit 
against  the  United  States  under  28 
U.S.C.  2410.  In  addition,  the  United 
States  may  file  a  claim  in  any 
bankruptcy  proceeding  or  insolvency 
action  brought  by  or  against  such 
person.  If  a  person  named  in  an 
installment  agreement  is  joined  in  a 
proceeding,  the  United  States  obtains  a 
judgment  against  that  person,  and  the 
case  is  referred  back  to  the  IRS  for 
collection,  collection  will  continue  to 
occur  pursuant  to  the  terms  of  the 
installment  agreement. 

(c)  Statute  of  limitations — (1) 
Suspension  of  the  statute  of  limitations 
on  collection.  The  statute  of  limitations 
under  section  6502  for  collection  of  any 
liability  shall  be  suspended  during  the 
period  that  a  proposed  installment 
agreement  relating  to  that  liability  is 
pending  with  the  IRS,  for  30  days 
immediately  following  the  rejection  of  a 
proposed  installment  agreement,  and  for 
30  days  immediately  following  the 
termination  of  an  installment 
agreement.  If,  within  the  30  days 
following  the  rejection  or  termination  of 
an  installnlent  agreement,  the  taxpayer 
files  an  appeal  with  the  IRS  Office  of 
Appeals,  the  statute  of  limitations  for 
collection  shall  be  suspended  while  the 
rejection  or  termination  is  being 
considered  by  Appeals.  The  statute  of 
limitations  for  collection  shall  continue 
to  nm  if  an  exception  under  paragraph 
(a)(4)  of  this  section  applies  and  levy  is 
not  prohibited  with  respect  to  the 
taxpayer. 

(2)  Waivers  of  the  statute  of 
limitations  on  collection.  The  IRS  may 
continue  to  request,  to  the  extent 
permissible  under  section  6502  and 
§  301.6159-1,  that  the  taxpayer  agree  to 
a  reasonable  extension  of  the  statute  of 
limitations  for  collection. 

(d)  Effective  date.  This  section  is 
applicable  on  December  18,  2002. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  11,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  02-31856  Filed  12-17-02:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Servica 

26  CFR  Part  301 
[70  9026] 
RIN-1545-BA95 

Low-Income  Taxpayer  Clinics- 
Definition  of  Income  Tax  Return 
Preparer 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACHON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  exclude  certain  Low- 
Income  Taxpayer  Clinics  (LITCs)  that 
qualify  for  grants  under  section  7526  of 
the  Internal  Revenue  Code  from  the 
definition  of  income  tax  return  preparer 
under  section  7701(a)(36).  These  final 
regulations  also  exclude  certain  persons 
who  are  employed  by.  or  volunteer  for. 
such  clinics. 

DATES:  Effective  Date:  These  regulations 
are  effective  December  18,  2002. 

Applicability  Date:  These  regulations 
apply  to  returns  that  are  prepared  on  or 
after  December  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brinton  T.  Warren,  at  (202)  622^940 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  the  definition  of  the  term 
income  tax  return  preparer  under 
section  7701(a)(36)  of  the  Internal 
Revenue  Code  (Code).  On  June  11,  2002. 
a  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (67 
FR  39915).  One  comment  was  received 
in  response  to  the  notice  of  proposed 
rulemaking.  No  public  hearing  was 
requested  or  held.  After  consideration  of 
the  comment,  the  proposed  regulations 
under  section  7701(a)(36)  are  adopted. 

These  regidations  have  been 
promulgated  in  furtherance  of  the 
purposes  of  Section  3601(a)  of  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998,  Public  Law 
105-206  (112  Stat.  685)  (1998)  (RRA 
1998).  Section  3601(a),  which  added 
section  7526  of  the  Code,  provides 
grants  to  qualified  LTTCs.  Qualified 
LITCs  represent  taxpayers  in 
controversies  with  the  IRS  and  operate 
programs  to  inform  individuals  for 
whom  English  is  a  second  language 
(ESL  taxpayers)  about  their  rights  and 
responsibilities  as  taxpayers  (ESL 
outreach).  Qualified  LJTCs  are  either 


clinical  programs  run  by  accredited 
educational  institutions  that  allow 
students  to  represent  low-income 
taxpayers,  or  tax-exempt  organizations 
that  provide  representation  to  low- 
income  taxpayers. 

Section  7701(a)(36).  defining  the  term 
income  tax  return  preparer,  was  enacted 
by  section  1203  of  the  Tax  Reform  Act 
of  1976.  Public  Law  94-455  (90  Stat. 
1520)  (1976)  (TRA  1976).  TRA  1976  also 
enacted  many  of  the  provisions  of 
sections  6694  and  6695.  which  impose 
penalties  for  certain  acts  and  omissions 
by  income  tax  return  preparers. 

The  preparer  penalties  enacted  by 
TRA  1976  reflect  the  concern  of 
Congress  with  improper  practices 
within  the  commercial  tax  services 
industry.  See  H.  Rep.  No.  94-658.  94th 
Cong.  1st  Sess.  274  (1976).  1976-3  (Vol. 
2)  C.B.  966.  Consistent  with  the 
commercial  focus  of  the  legislative 
history,  the  definition  of  an  income  tax 
return  preparer  requires  that  the  tax 
return  or  claim  for  refund  be  prepared 
"for  compensation."  Persons  who  do 
not  receive  compensation  are  not 
income  tax  return  preparers  for 
purposes  of  section  7701(a)(36) 
regardless  of  the  extent  to  which  they 
are  involved  with  the  preparation  of  a 
return  or  claim  for  refund. 

Under  section  7526(b)(l)(A)(i).  a 
qualified  LITC  may  not  charge  more 
than  a  nominal  fee  for  its  authorized 
services  (except  for  reimbursement  of 
actual  costs  incurred).  These  final 
regulations,  consistent  with  the  notice 
of  proposed  rulemaking,  specify  the 
circumstances  in  which  an  LITC  may 
receive  a  nominal  fee  that  will  not  be 
considered  compensation  for  purposes 
of  section  7701  (a)(36). 

Explanation  of  Revisions  and  Summary 
ofConunent 

These  final  regulations  adopt  the 
proposed  amendments  without 
substantive  change.  Under  these  final 
regulations,  qualified  LITCs.  as  defined 
by  section  7526,  and  employees  and 
volunteers  of  such  LITCs,  that  provide 
assistance  with  a  tax  return  or  claim  for 
refund  will  not  be  treated  as  income  tax 
return  preparers  if  two  requirements  are 
satisfied. 

First,  any  such  return  preparation 
assistance  must  be  (i)  directly  related  to 
a  controversy  with  the  IRS  for  which  the 
LTTC  is  providing  assistance  or  (ii)  an 
ancillary  part  of  an  LTTCs  ESL  outreach 
program.  Second,  the  LITC  cannot 
charge  a  separate  fee  or  vary  a  fee  based 
on  whether  the  LITC  provides  assistance 
with  a  return  of  tax  or  claim  for  refund, 
or  charge  more  than  a  nominal  fee  for 
its  services.  The  regulations  apply  to 
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returns  prepared  on  or  after  December 
18,  2002. 

The  commentator  focused  on  the 
scope  of  the  direct  relation  requirement 
that  applies  to  LTTCs  that  represent 
taxpayers  in  controversies.  The 
commentator  observed  that,  for  a 
nonfiler  to  obtain  the  benefits  of  an  offer 
in  compromise  or  installment 
agreement,  it  is  sometimes  necessary  for 
an  LITC  to  prepare  a  number  of  the 
nonfiler's  returns  for  prior  years.  The 
commentator  requested  clarification  as 
to  whether  preparation  of  the  prior-year 
returns  is  directly  related  to  the 
nonfiler's  controversy  with  the  IRS.  As 
in  the  commentator's  example,  in  cases 
where  the  preparation  of  a  taxpayer's 
return  is  required  to  resolve  a 
controversy  for  which  an  LITC  is 
representing  a  taxpayer,  such 
preparation  would  he  treated  under 
these  final  regulations  as  directly  related 
to  that  controversy. 

These  regulations  do  not  address  the 
definition  of  a  nominal  fee.  The 
Treasury  Department  and  the  IRS 
specifically  requested  comments  on  the 
need  for  a  definition  of  a  nominal  fee 
and  the  factors  that  should  be 
considered  in  defining  a  nominal  fee. 
No  comments  were  received  on  this 
topic.  The  Treasury  Department  and  the 
IRS  conclude  that  the  definition  of 
nominal  fee  should  not  be  addressed  in 
these  regulations  at  this  time.  The  final 
regulations  do  not  specifically  address 
the  qualifications  of  an  LITC  under 
section  7526.  The  Treasury  Department 
and  IRS  reiterate  the  view,  originally 
stated  in  the  preamble  of  the  proposed 
regulations,  that  a  qualified  LTTC  may 
not  provide  return  preparation 
assistance  other  than  assistance  directly 
related  to  a  controversy  with  the  IRS  or 
assistance  that  is  an  ancillary  part  of  an 
ESL  outreach  program. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact. 


Drafting  Information 

The  principal  author  of  the 
regulations  is  Brinton  T.  Warren  of  the 
Office  of  Associate  Chief  Coimsel 
(Procedure  and  Administration), 
Administrative  Provisions  and  Judicial 
Practice  Division. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  301.7701-15  is 
amended  by: 

1.  Removing  the  language  "and"  at 
the  end  of  paragraph  (a)(7)(iii). 

2.  Removing  the  period  at  the  end  of 
paragraph  (a)(7)(iv)  and  adding  a 
semicolon  in  its  place. 

3.  Adding  paragraphs  (a)(7)(v)  through 
(a)(7)(viii). 

The  additions  read  as  follows: 

§  301 .7701  -1 5    Income  tax  return  praparar. 

*        *        *        *        * 

(a)*  *  * 

(7)*   *   * 

(v)  Any  individual  who  provides  tax 
assistance  as  part  of  a  qualified  Low- 
Income  Taxpayer  Clinic  (LTTC),  as 
defined  by  section  7526,  subject  to  the 
requirements  of  paragraphs  (a)(7)(vii) 
and  (viii)  of  this  section;  and 

(vi)  Any  organization  that  is  a 
qualified  Low-Income  Taxpayer  Clinic 
(LTTC),  as  defined  by  section  7526, 
subject  to  the  requirements  of 
paragraphs  (a)(7){vii)  and  (viii)  of  this 
section. 

(vii)  Paragraphs  (a)(7){v)  and  (vi)  of 
this  section  apply  only  if  any  assistance 
with  a  return  of  tax  or  claim  for  refund 
imder  subtitle  A  is  directly  related  to  a 
controversy  with  the  Internal  Revenue 
Service  for  which  the  qualified  LTTC  is 
providing  assistance,  or  is  an  ancillary 
part  of  an  LTTC  program  to  inform 
individuals  for  whom  English  is  a 
second  language  about  their  rights  and 
responsibilities  under  the  Internal 
Revenue  Code. 

(viii)  Notwithstanding  paragraph 
(a)(7)(vii)  of  this  section,  paragraphs 
(a)(7)(v)  and  (vi)  of  this  section  do  not 


apply  if  an  LITC  charges  a  separate  fee 
or  varies  a  fee  based  on  whether  the 
LITC  provides  assistance  with  a  return 
of  tax  or  claim  for  refund  under  subtitle 
A,  or  if  the  LTTC  charges  more  than  a 
nominal  fee  for  its  services. 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

Approved:  December  11,  2002. 
Pamela  F.  Olson, 
Assistant  Secretary  for  Tax  Policy. 
[FR  Doc.  02-318.55  Filed  12-17-02:  8:45  am]' 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[TO  9028] 
RiN  1545-AX04 
Third  Party  Contacta 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  providing  guidance  on  third- 
party  contacts  made  with  respect  to  the 
determination  or  collection  of  tax 
liabilities.  The  regulations  reflect 
changes  to  section  7602  of  the  Internal 
Revenue  Code  made  by  section  3417  of 
the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998. 
The  regulations  potentially  affect  all 
taxpayers  whose  Federal  tax  liabilities 
are  being  determined  or  collected  by  the 
IRS.  -• 

DATES:  Effective  Dates:  These 
regulations  are  effective  on  December 
18, 2002. 

Applicability  Dates:  For  the  date  of 
applicability,  see  section  301.7602-2(g). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Miller,  202-622-3630  (not  a 
toll-&«e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3417  of  the  IRS  Restructuring 
and  Reform  Act  of  1998  (RRA  1998), 
Public  Law  105-206  (112  Stat.  685), 
amended  section  7602  by  adding  section 
7602(c).  This  provision  proliibits  IRS 
officers  and  employees  from  contacting 
any  person,  other  than  the  taxpayer, 
with  respect  to  the  determination  or 
collection  of  the  taxpayer's  liability 
without  giving  the  taxpayer  reasonable 
advance  notice  that  contacts  with 


77420      Federal  Register/ Vol.  67.  No.  243 / Wednesday.  December  18,  2002 /Rules  and  Regulations 


persons  other  than  the  taxpayer  may  be 
made. 

On  January  2,  2001,  the  IRS  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (66  FR  32479)  to 
interpret  and  implement  section 
7602(c).  Two  written  comments  were 
received  but  a  public  hearing  was  not 
held.  The  proposed  regulations,  as 
revised  by  this  Treasury  decision,  are 
substantially  adopted. 

As  described  more  fully  in  the 
preamble  to  the  proposed  regulations, 
the  hnal  regulations  balance  a 
taxpayer's  business  and  reputational 
interests  with  third  parties'  privacy 
interests  and  the  IRS'  responsibility  to 
administer  the  internal  revenue  laws 
effectively.  By  providing  general  pre- 
contact  notice  followed  by  post-contact 
identification,  these  final  regulations 
enable  a  taxpayer  to  come  forward  with 
information  required  by  the  IRS  before 
third  parties  are  contacted.  The 
taxpayer's  business  and  reputational 
interests  therefore  can  be  addressed 
without  impeding  the  IRS'  ability  to 
make  those  third-party  contacts  that  are 
necessary  to  administer  the  internal 
revenue  laws. 

These  final  regulations  do  not  finalize 
the  provisions  in  the  proposed 
regulations  regarding  periodic  reports. 
Subsequent  to  the  issuance  of  the 
proposed  regulations,  the  IRS 
determined  that  the  issuance  of  periodic 
reports  may  result  in  harm  to  third 
parties  and,  accordingly,  has 
determined  that  periodic  reports  should 
not  be  issued.  Taxpayers  will  continue 
to  receive  pre-contact  notice  and  may 
specifically  request  from  the  IRS  reports 
of  persons  contacted. 

Comments  on  the  Proposed  Regulations 

§  301 .  7602-2(e)(3)(ii)—Post  Contatt 
Reports 

The  proposed  regulations  provided 
that  for  contacts  with  the  employees, 
officers,  or  fiduciaries  of  any  entity  who 
are  acting  within  the  scope  of  their 
employment  or  relationship,  it  is 
sufficient  to  record  the  entity  as  the 
person  contacted. 

One  commentator  noted  that  there 
may  be  situations  where  the  name  of  a 
specific  employee  of  a  business  should 
be  recorded  and  made  available  to  the 
taxpayer.  The  commentator  suggests 
adopting  a  "safe  harbor"  rule  that 
requires  that  the  name  of  the  party 
contacted  be  recorded  whenever  there  is 
any  doubt  about  how  the  contact  should 
be  recorded.  The  commentator  stated 
that  whenever  an  employee  of  a 
business  is  contacted  due  to  his  or  her 
personal  knowledge  or  business 
relationship  with  the  taxpayer,  the  name 


of  the  specific  employee  contacted 
should  be  recorded  in  the  contact  record 
rather  than  (or  in  addition  to)  the  name 
of  the  business  entity. 

This  comment  has  not  been  adopted 
in  the  final  regulations.  The  final 
regulations  do  not  prevent  IRS 
employees  from  providing  more  than 
the  name  of  the  entity  in  the  record  of 
contact  when  an  employee  of  a  business 
is  contacted.  Because  the  information 
being  sought  typically  is  that  of  the 
entity,  and  not  of  any  specific  employee 
outside  of  their  capacity  as  an 
employee,  requiring  the  identification  of 
the  specific  employees  contacted  is  not 
required  to  provide  notice  to  the 
taxpayer  of  the  contact  made  and  may 
impede  the  IRS'  ability  to  obtain 
information  horn  the  entity. 

§  301 .  7602-2lf)(3)— Reprisal  Exception 

The  proposed  regulations  provided 
that  a  statement  by  the  person  contacted 
that  harm  may  occur  is  good  cause  for 
the  IRS  to  believe  that  reprisal  may 
occur.  Such  contacts  are  not  reported  by 
the  IRS  to  the  taxpayer. 

One  commentator  asserted  that  the 
proposed  regulations  are  inconsistent 
with  the  statute's  origin  and  purpose 
because  the  proposed  regulations  (i) 
subordinate  the  rights  given  to  taxpayers 
to  the  rights  of  third  parties  and  the  IRS; 
(ii)  provide  an  insufficient  threshold  for 
determining  whether  good  cause  exists 
to  conclude  that  reprisal  may  occur:  (iii) 
permit  a  third  party  to  express  concerns 
that  providing  notice  to  the  taxpayer 
may  result  in  reprisal  against  another 
person;  (iv)  permit  the  IRS  to  make  a 
reprisal  determination  based  upon 
information  obtained  from  any  source; 
and  (v)  permit  the  IRS  to  make  a  reprisal 
determination  without  peer  or 
supervisory  review.  In  brief,  the 
commentator  argued  that  the  scope  of 
what  would  be  considered  reprisal  is 
too  broad  and  that  the  determination  of 
when  reprisal  would  be  considered  to 
exist  is  too  lenient.  The  commentator 
claimed  that  the  adoption  of  the 
proposed  regulations  would  render  the 
requirement  in  section  7602(c)  to 
provide  taxpayers  with  a  record  of 
persons  contacted  a  nullity. 

The  Treasury  Department  and  the  IRS 
do  not  agree  that  the  proposed 
regulations  are  either  too  broad  with 
respect  to  what  will  be  considered 
reprisal  or  too  permissive  with  respect 
to  the  determination  of  whether  the 
potential  for  reprisal  exists.  As  a  general 
matter,  by  including  a  reprisal  exception 
to  the  notice  requirements  of  section 
7602(c),  Congress  recognized  that  the 
rights  of  taxpayers  to  receive  notice  of 
third-party  contacts  must  be  balanced 
with  the  rights  of  third  parties  to  be  hee 


from  adverse  consequences  that  may 
result  from  the  IRS  providing  such 
notice.  The  reprisal  exception  reflects 
Congress'  determination  that  a 
taxpayer's  right  to  know  whom  the  IRS 
has  contacted  is  outweighed  by  a  third 
party's  right  to  be  free  from  any  reprisal. 
Moreover,  since  the  statute's  effective 
date,  the  IRS  has  been  operating  under 
reprisal  procediues  consistent  with  the 
proposed  regulations.  Based  upon  the 
small  number  of  reprisal  concerns 
expressed  to  date,  the  Treasury 
Department  and  the  IRS  believe  that  the 
final  regulations,  which  make  no  change 
to  the  proposed  regulations  with  respect 
to  this  issue,  appropriately  balance  the 
competing  interests  reflected  in  the 
statute  and  will  not  render  section 
7602(c)(2)  a  nullity. 

More  specifically,  the  Treasury 
Department  and  the  IRS  believe  that  a 
third  party  is  in  the  best  position  to 
evaluate  its  relationship  with  a  taxpayer 
and  the  potential  for  reprisal  if  a  contact 
with  that  third  party  is  reported  by  the 
IRS  to  the  taxpayer.  Requiring  the  IRS 
to  investigate  each  claim  of  potential 
reprisal,  including  supervisory  review 
of  a  reprisal  determination,  would  place 
a  heavy  administrative  burden  on  the 
IRS  and,  more  importantly,  would 
intrude  into  the  third  party's  affairs  and 
require  IRS  employees  to  make 
judgments  that  they  are  not  well 
positioned  to  make.  For  these  reasons, 
the  final  regulations  do  not  adopt  the 
"probable  cause"  standard  suggested  by 
the  commentator.  In  addition,  the  rights 
provided  to  a  taxpayer  under  section 
7602(c)  (i.e.,  prior  notice  that  contacts 
with  third  parties  may  be  made  and  a 
record  of  persons  contacted)  cannot  be 
equated  with  a  person's  Fourth 
Amendment  right  to  be  free  from 
unreasonable  searches  and  seizures. 

In  addition,  the  statute  clearly 
contemplates  that  the  reprisal  exception 
is  not  limited  to  concerns  of  reprisal 
against  the  third  party  contacted.  The 
reprisal  exception  applies  when 
providing  notice  to  the  taxpayer  "may 
involve  reprisal  against  any  person." 
section  7602(c)(3)(B)  (emphasis  added). 
The  statutory  exception  also  does  not 
restrict  the  source  of  information  that 
can  be  used  in  making  a  reprisal 
determination.  In  certain  cases,  an  IRS 
employee  may  be  in  possession  of 
information  that  is  unknown  to  the  third 
party  contacted  but  which  suggests  that 
reprisal  may  occur  against  another 
person  if  the  contact  with  the  third 
party  is  reported  to  the  taxpayer. 

Finally,  limiting  the  reprisal 
exception  to  physical  harm  would  be 
inconsistent  with  the  statute  and 
Congress'  clear  concern  that  third 
parties  be  free  from  adverse 


Federal  Register /Vol.  67,  No.  243 /Wednesday,  December  18,  2002 /Rules  and  Regulations      77421 


consequences  as  a  result  of  being 
contacted  by  the  IRS  regarding  a 
taxpayer's  liability.  Congress  did  not 
define  or  limit  the  kind  of  reprisal 
situations  with  which  it  was  concerned. 
Excluding  economic,  emotional,  or 
other  types  of  harm  woidd  significantly 
diminish  the  third-party  protections 
provided  by  the  reprisal  exception. 

Modifications  of  Proposed  Regulations 

§301.7602-2(c)(l)(i) 

The  proposed  regulations  stated  that 
for  purposes  of  section  7602(c),  an  IRS 
employee  includes,  inter  alia,  a  person 
who,  through  a  written  agreement  with 
the  IRS,  is  subject  to  disclosure 
restrictions  consistent  with  section 
6103.  The  final  regulations  provide  that 
an  IRS  employee  includes  a  person 
described  in  section  6103(n),  an  officer 
or  employee  of  such  person,  and  a 
person  who  is  subject  to  disclosure 
restrictions  pursuant  to  a  written 
agreement  in  connection  with  the 
solicitation  of  an  agreement  described  in 
section  6103(n)  and  its  implementing 
regulations.  "This  change  was  made  to 
provide  a  legally  precise  statement  of 
the  rule  and  to  clarify  that  persons  who 
provide  tax  administration  services  to 
the  IRS  and  who  enter  into 
nondisclosure  agreements  with  the  IRS, 
as  well  as  prospective  bidders  who  enter 
into  nondisclosure  agreements,  are 
treated  as  IRS  employees  for  purposes  of 
section  7602(c). 

§  301 .  7602-2(c)(l)(ii)  Example  3 

The  regulations  provide  that  returning 
unsolicited  telephone  calls  or  speaking 
with  persons  other  than  the  taxpayer  as 
part  of  an  attempt  to  speak  to  the 
taxpayer  are  not  initiations  of  third- 
party  contacts.  This  provision  is 
illustrated  by  Example  3,  where  a 
revenue  agent  trying  to  contact  the 
taxpayer  to  discuss  the  taxpayer's 
pending  examination  twice  calls  the 
taxpayer's  place  of  business.  The  first 
call  is  answered  by  a  receptionist,  and 
the  second  call  is  answered  by  the  office 
answering  machine.  The  example'  in  the 
regulations  states  that  in  both  situations 
the  employee  leaves  a  message  "stating 
only  his  name,  telephone  number,  that 
he  is  with  the  IRS.  and  asks  that  the 
taxpayer  call  him."  The  phrase  "that  he 
is  with  the  IRS"  has  been  deleted  from 
the  example  in  the  final  regulations 
because  there  may  be  situations  where 
it  would  be  inappropriate  for  an  IRS 
employee  to  identify  his  or  her 
employer  in  a  telephone  conversation  or 
message  that  can  be  seen  or  heard  by 
persons  other  than  the  taxpayer.  See 
section  6304(b)(4). 


§301.7€02-2(c)(3Xii) 

The  final  regulations  add  Examples 
6(a)  and  6(b)  to  illustrate  the  application 
of  the  third-party  contact  rules  to  audits 
of  TEFRA  partnerships. 

§301.7602-2(d)(2) 

The  regulations  provide  that  the  pre- 
contact  notice  need  not  be  provided  to 
a  taxpayer  for  third-party  contacts  when 
advance  notice  has  otherwise  been 
provided  to  the  taxpayer  pursuant  to 
another  statute,  regulation  or 
administrative  procedure.  The  proposed 
regulations  provide  that  the  Collection 
Due  Process  (CDP)  notice  furnished 
under  section  6330  and  its  regulations  is 
an  example  of  a  situation  where  the  pre- 
contact  notice  requirement  is  fulfilled 
by  another  notice.  The  final  regulations 
modify  the  proposed  regulations  to 
clarify  that  CDP  notices  sent  to 
taxpayers  pursuant  to  section  6330  and 
its  regulations  constitute  reasonable 
advance  notice  that  contacts  with  third 
parties  may  be  made  for  purposes  of 
effectuating  a  levy. 

§301.7602-2(f)(7) 

The  final  regulations  add  examples  to 
illustrate  the  application  of  the 
nonadministrative  contacts  exception. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Likewise,  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  does  not  apply  to  this 
regulation,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Charles  B.  Christopher  of 
the  Office  of  Associate  Chief  Counsel, 
Procedure  &  Administration  (Collection, 
Bankruptcy  &  Summonses  Division). 

List  of  Subfects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 


Adoption  of  Aioendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURES  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  301.7602-2  is  added  to 
read  as  follows: 

§301.7602-2    Third  party  contacts. 

(a)  In  general.  Subject  to  the 
exceptions  in  peiragraph  (f)  of  this 
section,  no  officer  or  employee  of  the 
Internal  Revenue  Service  (IRS)  may 
contact  any  person  other  than  the 
taxpayer  with  respect  to  the 
determination  or  collection  of  such 
taxpayer's  tax  liability  without  giving 
the  taxpayer  reasonable  notice  in 
advance  diat  such  contacts  may  be 
made.  A  record  of  persons  so  contacted 
must  be  made  and  given  to  the  taxpayer 
upon  the  taxpayer's  request. 

(b)  Third-party  contact  defined. 
Contacts  subject  to  section  7602(c)  and 
this  regulation  shall  be  called  "third- 
party  contacts."  A  third-party  contact  is 
a  commimication  which — 

(1)  Is  initiated  by  an  IRS  employee; 

(2)  Is  made  to  a  person  other  than  the 
taxpayer; 

(3)  Is  made  with  respect  to  the 
determination  or  collection  of  the  tax 
liability  of  such  taxpayer; 

(4)  Discloses  the  identity  of  the 
taxpayer  being  investigated:  and 

(5)  Discloses  the  association  of  the  IRS 
employee  with  the  IRS. 

(c)  Elements  of  third-party  contact 
explained — (1)  Initiation  by  an  IRS 
employee —  (i)  Explanation — (A) 
Initiation.  An  IRS  employee  initiates  a 
commimication  whenever  it  is  the 
employee  who  first  tries  to 
communicate  with  a  person  other  than 
the  taxpayer.  Retiuning  unsolicited 
telephone  calls  or  speaking  with 
persons  other  than  the  taxpayer  as  part 
of  an  attempt  to  speak  to  the  taxpayer 
are  not  initiations  of  third-party 
contacts. 

(B)  IRS  employee.  For  purposes  of  this 
section,  an  IRS  employee  includes  all 
officers  and  employees  of  the  IRS,  the 
Chief  Counsel  of  the  IRS  and  the 
National  Taxpayer  Advocate,  as  well  as 
a  person  described  in  section  6103(n), 
an  officer  or  employee  of  such  person, 
or  a  person  who  is  subject  to  disclosure 
restrictions  pursuant  to  a  written 
agreement  in  connection  with  the 
solicitation  of  an  agreement  described  in 
section  6103(n)  and  its  implementing 
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regulations.  No  inferencetiabout  the 
employment  or  contractual  relationship 
of  such  other  persons  with  the  IRS  may 
be  drawn  firom  this  regulation  for  any 
purpose  other  than  the  requirements  of 
section  7602(c). 

(ii)  Examples.  The  following 
examples  illustrate  this  paragraph  {c)(l): 

Example  1.  An  IRS  employee  receives  a 
message  to  return  an  unsolicited  call.  The 
employee  returns  the  call  and  speaks  with  a 
person  who  reports  information  about  a 
taxpayer  who  is  not  meeting  his  tax 
responsibilities.  Later,  the  employee  makes  a 
second  call  to  the  person  and  asks  for  more 
information.  The  first  call  is  not  a  contact 
initiated  by  an  IRS  employee.  Just  because 
the  employee  must  return  the  call  does  not 
change  the  fact  that  it  is  the  other  person,  and 
not  the  employee,  who  initiated  the  contact. 
The  second  call,  however,  is  initiated  by  the 
employee  and  s6  meets  the  first  element. 

Example  2.  An  IRS  employee  wants  to  hire 
an  appraiser  to  help  determine  the  value  of 
a  taxpayer's  oil  and  gas  business.  At  the 
initial  interview,  the  appraiser  signs  an 
agreement  that  prohibits  him  from  disclosing 
return  information  of  the  taxpayer  except  as 
allowed  by  the  agreement.  Once  hired,  the 
appraiser  initiates  a  contact  by  calling  an 
industry  expert  in  Houston  and  discusses  the 
taxpayer's  business.  The  IRS  employee's 
contact  with  the  appraiser  does  not  meet  the 
first  element  of  a  third-party  contact  because 
the  appraiser  is  treated,  for  section  7602(c) 
purposes  only,  as  an  employee  of  the  IRS.  For 
the  same  reason,  however,  the  appraiser's 
call  to  the  industry  expert  does  meet  the  first 
element  of  a  third-party  contact. 

Example  3.  A  revenue  agent  trying  to 
contact  the  taxpayer  to  discuss  the  taxpayer's 
pending  examination  twice  calls  the 
taxpayer's  place  of  business.  The  first  call  is 
answered  by  a  receptionist  who  states  that 
the  taxpayer  is  not  available.  The  IRS 
employee  leaves  a  message  with  the 
receptionist  stating  only  his  name  and 
telephone  number,  and  asks  that  the  taxpayer 
call  him.  The  second  call  is  answered  by  the 
office  answering  machine,  on  which  the  IRS 
employee  leaves  the  same  message.  Neither 
of  these  phone  calls  meets  the  first  element 
of  a  third-party  contact  because  the  IRS 
employee  is  trying  to  initiate  a 
communication  with  the  taxpayer  and  not  a 
person  other  than  the  taxpayer.  The  fact  that 
the  IRS  employee  must  either  speak  with  a 
third  party  (the  receptionist)  or  leave  a 
message  on  the  answering  machine,  which 
may  be  heard  by  a  third  party,  does  not  mean 
that  the  employee  is  initiating  a 
communication  with  a  person  other  than  the 
taxpayer.  Both  the  receptionist  and  the 
answering  machine  are  only  intermediaries 
in  the  process  of  reaching  the  taxpayer. 

(2)  Person  other  than  the  taxpayer — 
(i)  Explanation.  The  phrases  "person 
other  than  the  taxpayer"  and  "third 
party"  are  used  interchangeably  in  this 
section,  and  do  not  include — 

(A)  An  officer  or  employee  of  the  IRS, 
as  defined  in  paragraph  (c)(l)(i)(B)  of 
this  section,  acting  within  the  scope  of 
his  or  her  employment; 


(B)  Any  computer  database  or  website 
regardless  of  where  located  and  by 
whom  maintained,  including  databases 
or  web  sites  maintained  on  the  Internet 
or  in  county  courthouses,  libraries,  or 
any  other  real  or  virtual  site;  or 

fC)  A  current  employee,  officer,  or 
fiduciary  of  a  taxpayer  when  acting 
within  the  scope  of  his  or  her 
employment  or  relationship  with  the 
taxpayer.  Such  employee,  officer,  or 
fiduciary  shall  be  conclusively 
presumed  to  be  acting  within  the  scope 
of  his  or  her  employment  or  relationship 
during  business  hours  on  business 
premises. 

(ii)  Examples:  The  following 
examples  illustrate  this  paragraph  (c)(2): 

Example  1.  A  revenue  agent  examining  a 
taxpayer's  return  speaks  with  another 
revenue  agent  who  has  previously  examined 
the  same  taxpayer  about  a  recurring  issue. 
The  revenue  agent  has  not  contacted  a 
"person  other  than  the  taxpayer"  within  the 
meaning  of  section  7602(c). 

Example  2.  A  revenue  agent  examining  a 
taxpayer's  return  speaks  with  one  of  the 
taxpayer's  employees  on  business  premises 
during  business  hours.  The  employee  is 
conclusively  presumed  to  be  acting  within 
the  scope  of  his  employment  and  is  therefore 
not  a  "person  other  than  the  taxpayer"  for 
section  7602(c)  purposes. 

Example  3.  A  revenue  agent  examining  a 
corporate  taxpayer's  return  uses  a 
commercial  online  research  service  to 
research  the  corporate  structure  of  the 
taxpayer.  The  revenue  agent  uses  an  IKS 
account,  logs  on  with  her  IRS  user  name  and 
password,  and  uses  the  name  of  the  corporate 
taxpayer  in  her  search  terms.  The  revenue 
agent  later  explores  several  Internet  web  sites 
that  may  have  information  relevant  to  the 
examination.  The  searches  on  the 
commercial  online  research  service  and 
Internet  websites  are  not  contacts  with 
"persons  other  than  the  taxpayer." 

(3)  With  respect  to  the  determination 
or  collection  of  the  tax  liability  of  such 
taxpayer — (i)  Explanation — (A)  With 
respect  to.  A  contact  is  "with  respect  to" 
the  determination  or  collection  of  the 
tax  liability  of  such  taxpayer  when 
made  for  the  purpose  of  either 
determining  or  collecting  a  particidar 
tax  liability  and  when  directly 
connected  to  that  purpose.  While  a 
contact  made  for  the  purpose  of 
determining  a  particular  taxpayer's  tax 
liability  may  also  affect  the  tax  liability 
of  one  or  more  other  taxpayers,  such 
contact  is  not  for  that  reason  alone  a 
contact  "with  respect  to"  the 
determination  or  collection  of  those 
other  taxpayers'  tax  liabilities.  Contacts 
to  determine  the  tax  status  of  a  pension 
plan  under  chapter  1 ,  subchapter  D 
(Deferred  Compensation)  of  the  Internal 
Revenue  Code,  are  not  "with  respect  to" 
the  determination  of  plan  participants" 
tax  liabilities.  Contacts  to  determine  the 


tax  status  of  a  bond  issue  under  chapter 
1,  subchapter  B,  Part  IV  (Tax  Exemption 
Requirements  for  State  and  Local 
Bonds)  of  the  Internal  Revenue  Code, 
are  not  "with  respect  to"  the 
determination  of  the  bondholders'  tax 
liabilities.  Contacts  to  determine  the  tax 
status  of  an  organization  under  chapter 
1,  subchapter  F  (Exempt  Organizations) 
of  the  Internal  Revenue  Code,  are  not 
"with  respect  to"  the  determination  of 
the  contributors'  liabilities,  nor  are  any 
similar  determinations  "with  respect  to" 
any  persons  with  similar  relationships 
to  the  taxpayer  whose  tax  liability  is 
being  determined  or  collected. 

(B)  Determination  or  collection.  A 
contact  is  with  respect  to  the 
"determination  or  collection"  of  the  tax 
liability  of  such  taxpayer  when  made 
during  the  administrative  determination 
or  collection  process.  For  purposes  of 
this  paragraph  (c)  only,  the 
administrative  determination  or 
collection  process  may  include  any 
administrative  action  to  ascertain  the 
correctness  of  a  return,  make  a  return 
when  none  has  been  filed,  or  determine 
or  collect  the  tax  liability  of  any  person 
as  a  transferee  or  fiduciary  under 
chapter  71  of  Tide  26. 

(C)  Tax  liability.  A  tax  liability  means 
the  liability  for  any  tax  imposed  by  Title 
26  of  the  United  States  Code  (including 
any  interest,  additional  amount, 
addition  to  the  tax,  or  penalty)  and  does 
not  include  the  liability  for  any  tax 
imposed  by  any  other  jurisdiction  nor 
any  liability  imposed  by  other  Federal 
statutes. 

(D)  Such  taxpayer.  A  contact  is  with 
respect  to  the  determination  or 
collection  of  the  tax  liability  of  "such 
taxpayer"  when  made  while 
determining  or  collecting  the  tax 
liability  of  a  particular,  identified 
taxpayer.  Contacts  made  dviring  an 
investigation  of  a  particular,  identified 
taxpayer  are  third-party  contacts  only  as 
to  the  particular,  identified  taxpayer 
under  investigation  and  not  as  to  any 
other  taxpayer  whose  tax  liabilities 
might  be  affected  by  such  contacts. 

(ii)  Examples.  The  following 
examples  illustrate  the  operation  of  this 
paragraph  (c)(3): 

Example  1.  As  part  of  a  qompliance  check 
on  a  return  preparer,  an  IRS  employee  visits 
the  preparer's  office  and  reviews  the 
preparer's  client  files  to  ensure  that  the 
proper  forms  and  records  have  been  created 
and  maintained.  This  contact  is  not  a  third- 
party  contact  "with  respect  to"  the  preparer's 
clients  because  it  is  not  for  the  purpose  of 
determining  the  tax  liability  of  the  preparer's 
clients,  even  though  the  agent  might  discover 
information  that  would  lead  the  agent  to 
recommend  an  examination  of  one  or  more 
of  the  preparer's  clients. 
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Example  2.  A  revenue  agent  is  assigned  to 
examine  a  taxpayer's  return,  which  was 
prepared  by  a  return  preparer.  As  in  all  such 
examinations,  the  revenue  agent  asks  the 
taxpayer  routine  questions  about  what 
information  the  taxpayer  gave  the  preparer 
and  what  advice  the  preparer  gave  the 
taxpayer.  As  a  result  of  the  examination,  the 
revenue  agent  recommends  that  the  preparer 
be  investigated  for  penalties  under  section 
6694  or  6695.  Neither  the  examination  of  the 
taxpayer's  return  nor  the  questions  asked  of 
the  taxpayer  are  "with  respect  to"  the 
determination  of  the  preparer's  tax  liabilities 
within  the  meaning  of  section  7602(c) 
because  the  purpose  of  the  contacts  was  to 
determine  the  taxpayer's  tax  liability,  even 
though  the  agent  discovered  information  that 
may  result  in  a  later  investigation  of  the 
preparer. 

Example  3.  To  help  identify  taxpayers  in 
the  florist  industry  who  may  not  have  filed 
proper  returns,  an  IRS  employee  contacts  a 
company  that  supplies  equipment  to  florists 
and  asks  for  a  list  of  its  customers  in  the  past 
year  in  order  to  cross-check  the  list  against 
filed  retiims.  The  employee  later  contacts  the 
supplier  for  more  information  about  one 
particular  florist  who  the  employee  believes 
did  not  file  a  proper  return.  The  first  contact 
is  not  a. contact  with  respect  to  the 
determination  of  the  tax  liability  of  "such 
taxpayer"  because  no  particular  taxpayer  has 
been  identified  for  investigation  at  the  time 
the  contact  is  made.  The  later  contact, 
however,  is  with  respect  to  the  determination 
of  the  tax  liability  of  "such  taxpayer"  because 
a  particular  taxpayer  has  been  identified.  The 
later  contact  is  also  "with  respect  to"  the 
determination  of  that  taxpayer's  liability 
because,  even  though  no  examination  has 
been  opened  on  the  taxpayer,  the  information 
sought  could  lead  to  an  examination. 

Example  4.  A  revenue  officer,  trying  to 
collect  the  trust  fund  portion  of  unpaid 
employment  taxes  of  a  corporation,  begins  to 
investigate  the  liability  of  two  corporate 
officers  for  the  section  6672  Trust  Fund 
Recovery  Penalty  (TFRP).  The  revenue  officer 
obtains  the  signature  cards  for  the 
corporation's  bank  accounts  from  the 
corporation's  bank.  The  contact  with  the 
bank  to  obtain  the  signature  cards  is  a  contact 
with  respect  to  the  determination  of  the  two 
identified  corporate  officers'  tax  liabilities 
because  it  is  directly  connected  to  the 
purpose  of  determining  a  tax  liability  of  two 
identified  taxpayers.  It  is  not,  however,  a 
contact  with  respect  to  any  other  person  not 
already  under  investigation  for  TFRP 
liability,  even  though  the  signature  cards 
might  identify  other  potentially  liable 
persons. 

Example  5.  The  IRS  is  asked  to  rule  on 
whether  a  certain  pension  plan  qualifies 
under  section  401  so  that  contributions  to  the 
pension  plan  are  excludable  from  the 
employees'  incomes  under  section  402  and 
are  also  deductible  from  the  employer's 
income  under  section  404.  Contacts  made 
with  the  plan  sponsor  (and  with  persons 
other  than  the  plan  sponsor)  are  not  contacts 
"with  respect  to"  the  determination  of  the  tax 
liabilities  of  the  pension  plan  participants 
because  the  purpose  of  the  contacts  is  to 
determine  the  status  of  the  plan,  even  though 


that  determination  may  affect  the 
participants'  tax  liabilities. 

Example  6(a}.  The  IRS  audits  a  TEFRA 
partnership  at  the  partnership  (entity)  level 
pursuant  to  sections  6221  through  6233.  The 
tax  treatment  of  partnership  items  is  at  issue, 
but  the  respective  tax  liabilities  of  the 
partners  may  be  affected  by  the  results  of  the 
TEFRA  partnership  audit.  With  respect  to  the 
TEFRA  partnership,  contacts  made  with 
employees  of  the  partnership  acting  within 
the  scope  of  their  duties  or  any  partner  are 
not  section  7602(c)  contacts  because  they  are 
considered  the  equivalent  of  contacting  the 
partnership.  Contacts  relating  to  the  tax 
treatment  of  partnership  items  made  with 
persons  other  than  the  employees  of  the 
partnership  who  are  acting  within  the  scope 
of  their  duties  or  the  partners  are  section 
7602(c)  contacts  with  respect  to  the  TEFRA 
partnership,  and  reasonable  advance  notice 
should  be  provided  by  sending  the 
appropriate  Letter  3164  to  the  partnership's 
tax  matters  partner  (TMP).  Individual 
partners  who  are  merely  affected  by  the 
partnership  audit  but  who  are  not  identified 
as  subject  to  examination  with  respect  to 
their  individual  tax  liabilities  need  not  be 
sent  Letters  3164. 

Example  6(b).  In  the  course  of  an  audit  of 
a  TEFRA  partnership  at  the  partnership 
(entity)  level,  the  IRS  intends  to  contact  third 
parties  regarding  transactions  between  the 
TEFRA  partnership  and  specific,  identified 
partners.  In  addition  to  the  partnership's 
TMP,  the  specific,  identified  partners  should 
also  be  provided  advance  notice  of  any  third- 
party  contacts  relating  to  such  transactions. 

(4)  Discloses  the  identity  of  the 
taxpayer  being  investigated— {i) 
Explanation.  An  IRS  employee  discloses 
the  taxpayer's  identity  whenever  the 
employee  knows  or  should  know  that 

■  the  person  being  contacted  (  an  readily 
ascertain  the  taxpayer's  identity  from 
the  information  given  by  the  employee. 

(ii)  Examples.  The  following 
examples  illustrate  this  paragraph  (c)(4): 

Example  1.  A  revenue  agent  seeking  to 
value  the  taxpayer's  condominium  calls  a 
real  estate  agent  and  asks  for  a  market 
analysis  of  the  taxpayer's  condominium, 
giving  the  unit  number  of  the  taxpayer's 
condominium.  The  revenue  agent  has 
revealed  the  identity  of  the  taxpayer, 
regardless  of  whether  the  revenue  agent 
discloses  the  name  of  the  taxpaytr,  because 
the  real  estate  agent  can  readily  ascertain  the 
taxpayer's  identity  from  the  address  given. 

Example  2.  A  revenue  officer  seeking  to 
value  the  taxpayer's  condominium  calls  a 
real  estate  agent  and,  without  identifying  the 
taxpayer's  unit,  asks  for  the  sales  prices  of 
similar  units  recently  sold  and  listing  prices 
of  similar  units  currently  on  the  market.  The 
revenue  officer  has  not  revealed  the  identity 
of  the  taxpayer  because  the  revenue  officer 
has  not  given  any  information  from  which 
the  real  estate  agent  can  readily  ascertain  the 
taxpayer's  identity. 

(5)  Discloses  the  association  of  the  IRS 
employee  with  the  IRS.  An  IRS 
employee  discloses  his  association  with 


the  IRS  whenever  the  employee  knows 
or  should  know  that  the  person  being 
contacted  can  readily  ascertain  the 
association  from  the  information  given 
by  the  employee. 

(d)  Pre-contact  notice — (1)  In  general. 
An  officer  or  employee  of  the  IRS  may 
not  make  third-party  contacts  without 
providing  reasonable  notice  in  advance 
to  the  taxpayer  that  contacts  may  be 
made.  The  pre-contact  notice  may  be 
given  either  orally  or  in  writing.  If 
written  notice  is  given,  it  mayi)e  given 
in  any  manner  that  the  IRS  employee 
responsible  for  giving  the  notice 
reasonably  believes  will  be  received  by 
the  taxpayer  in  advance  of  the  third- 
party  contact.  Written  notice  is  deemed 
reasonable  if  it  is — 

(i)  Mailed  to  the  taxpayer's  last  known 
address; 
(ii)  Given  in  person; 
(iii)  Left  at  the  taxpayer's  dwelling  or 
usual  place  of  business;  or 
(iv)  Actually  received  by  the  taxpayer. 
(2)  Pre-contact  notice  not  required. 
Pre-contact  notice  imder  this  section 
need  not  be  provided  to  a  taxpayer  for 
third-party  contacts  of  which  advance 
notice  has  otherwise  been  provided  to 
the  taxpayer  pursuant  to  another  statute, 
regulation  or  administrative  procediue. 
For  example,  Collection  Due  Process 
notices  sent  to  taxpayers  pursuant  to 
.section  6330  and  its  regulations 
constitute  reasonable  advance  notice 
that  contacts  with  third  parties  may  be 
made  in  order  to  effectuate  a  levy. 

(e)  Post-contact  reports — (1) 
Requested  reports.  A  taxpayer  may 
request  a  record  of  persons  contacted  in 
any  manner  that  the  Commissioner 
reasonably  permits.  The  Commissioner 
may  set  reasonable  limits  on  how 
frequently  taxpayer  requests  need  be 
honored.  The  requested  report  may  be 
mailed  either  to  the  taxpayer's  last 
known  address  or  such  other  address  as 
the  taxpayer  specifies  in  the  request. 

(2)  Contents  of  record— (i)  In  general. 
The  record  of  persons  contacted  should 
contain  information,  if  knowm  to  the  IRS 
employee  making  the  contact,  which 
reasonably  identifies  the  person 
contacted.  Providing  the  name  of  the 
person  contacted  fully  satisfies  the 
requirements  of  this  section,  but  this 
section  does  not  require  IRS  employees 
to  solicit  identifying  information  from  a 
person  solely  for  the  purpose  of  the 
post-contact  report.  The  record  need  not 
contain  any  other  information,  such  as 
the  nature  of  the  inquiry  or  the  content 
of  the  thud  party's  response.  The  record 
need  not  report  multiple  contacts  made 
with  the  same  person  during  a  reporting 
period. 

(ii)  Special  rule  for  employees.  For 
contacts  with  the  employees,  officers,  or 
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fiduciaries  of  any  entity  who  are  acting 
within  the  scope  of  their  employment  or 
relationship,  it  is  sufBcient  to  record  the 
entity  as  the  person  contacted.  A 
fiduciary,  officer  or  employee  shall  be 
conclusively  presumed  to  be  acting 
within  the  scope  of  his  employment  or 
relationship  during  business  hours  on 
business  premises.  For  purposes  of  this 
paragraph  (e)(2)(ii),  the  term  entity 
means  any  business  (whether  operated 
as  a  sole  proprietorship,  disregsirded 
entity  under  §  301.7701-2  of  the 
regulations,  or  otherwise),  trust,  estate, 
partnership,  association,  company, 
coiporation.  or  similar  organization. 

(3)  Post-contact  record  not  required.  A 
post-contact  record  under  this  section 
need  not  be  made,  or  provided  to  a 
taxpayer,  for  third-party  contacts  of 
which  the  taxpayer  has  already  been 
given  a  similar  record  pursuant  to 
another  statute,  regulation,  or 
administrative  procedure. 

(4)  Examples.  The  following  examples 
illustrate  this  paragraph  (e): 

Example  1 .  An  IRS  employee  trying  to  find 
a  specific  taxpayer's  assets  in  order  to  collect 
unpaid  taxes  talks  to  the  owner  of  a  marina. 
The  employee  asks  whether  the  taxpayer  has 
a  boat  at  the  marina.  The  owner  gives  his 
name  as  John  Doe.  The  employee  may  record 
the  contact  as  being  with  John  Doe  and  is  not 
required  by  this  regulation  to  collect  or 
record  any  other  identifying  information.  ' 

Example  2.  An  IRS  employee  trying  to  find 
a  specific  taxpayer  and  his  assets  in  order  to 
collect  unpaid  taxes  talks  to  a  person  at  502 
Fernwood.  The  employee  asks  whether  the 
taxpayer  lives  next  door  at  500  Fernwood.  as 
well  as  where  the  taxpayer  works,  what  kind 
of  car  the  taxpayer  drives  and  whether  the 
camper  parked  in  front  of  500  Fernwood 
belongs  to  the  taxpayer.  The  person  does  not 
disclose  his  name.  The  employee  may  record 
the  contact  as  being  with  a  person  at  502 
Fernwood.  If  the  employee  then  makes  the 
same  inquiries  of  another  person  on  the  street 
in  front  of  500  Fernwood.  and  does  not  leam 
that  person's  name,  the  latter  contact  may  be 
reported  as  being  with  a  person  on  the  street 
in  front  of  500  Fernwood. 

Example  3.  An  IRS  employee  examining  a 
return  obtains  loan  documents  from  a  bank 
where  the  taxpayer  applied  for  a  loan.  After 
reviewing  the  documents,  the  employee  talks 
with  the  loan  officer  at  the  bank  who  handled 
the  application.  The  employee  has  contacted 
only  one  "person  other  than  the  taxpayer." 
The  bank  and  not  the  loan  officer  is  the 
■"person  other  than  the  taxpayer"  for  section 
7602(c)  purposes.  The  contact  with  the  loan 
officer  is  treated  as  a  contact  with  the  bank 
because  the  loan  officer  was  an  employee  of 
the  bank  and  was  acting  within  the  scope  of 
her  employment  with  the  bank. 

Example  4.  An  IRS  employee  issues  a 
summons  to  a  third  party  with  re8(>ect  to  the 
determination  of  a  taxpayer's  liability  and 
properly  follows  the  procedures  for  such 
summonses  under  section  7609,  which 
requires  that  a  copy  of  the  summons  be  given 
to  the  taxpayer.  This  third-party  contact  need 


not  be  maintained  in  a  record  of  contacts 
available  to  the  taxpayer  because  providing  a 
copy  of  the  third-party  summons  to  the 
taxpayer  pursuant  to  section  7609  satisfies 
the  post-contact  recording  and  reporting 
requirement  of  this  section. 

Example  5.  An  IRS  employee  serves  a  levy 
on  a  third  party  with  respect  to  the  collection 
of  a  taxpayer's  liability.  'The  employee 
provides  the  taxpayer  with  a  copy  of  the 
notice  of  levy  form  that  shows  the  identity 
of  the  third  party.  This  third-party  contact 
need  not  be  maintained  in  a  record  of 
contacts  available  to  the  taxpayer  because 
providing  a  copy  of  the  notice  of  levy  to  the 
taxpayer  satisfies  the  post-contact  recording 
and  reporting  requirement  of  this  section. 

(f)  Exceptions.  (1)  Authorized  by 
taxpayer— {i)  Explanation.  Section 
7602(c)  does  not  apply  to  contacts 
authorized  by  the  taxpayer.  A  contact  is 
"authorized"  within  the  meaning  of  this 
section  if — 

(A)  The  contact  is  with  the  taxpayer's 
authorized  representative,  that  is,  a 
person  who  is  authorized  to  speak  or  act 
on  behalf  of  the  taxpayer,  such  as  a 
person  holding  a  power  of  attorney,  a 
corporate  officer,  a  personal 
representative,  an  executor  or  executrix, 
or  an  attorney  representing  the  taxpayer; 
or 

(B)  The  taxpayer  or  the  taxpayer's 
authorized  representative  requests  or 
approves  the  contact. 

(ii)  No  prevention  or  delay  of  contact. 
This  section  does  not  entitle  any  person 
to  prevent  or  delay  an  IRS  employee 
from  contacting  any  individual  or 
entity. 

(2)  Jeopardy — (i)  Explanation.  Section 
7602(c)  does  not  apply  when  the  IRS 
employee  making  a  contact  has  good 
cause  to  believe  that  providing  the 
taxpayer  with  either  a  general  pre- 
contact  notice  or  a  record  of  the  specific 
person  contacted  may  jeopardize  the 
collection  of  any  tax.  For  piirposes  of 
this  section  only,  good  cause  includes  a 
reasonable  belief  that  providing  the 
notice  or  record  will  lead  to — 

(A)  Attempts  by  any  person  to 
conceal,  remove,  destroy,  or  alter 
records  or  assets  that  may  be  relevant  to 
any  tax  examination  or  collection 
activity; 

(B)  Attempts  by  any  person  to  prevent 
other  persons,  through  intimidation, 
bribery,  or  collusion,  from 
commimicating  any  information  that 
may  be  relevant  to  any  tax  examination 
or  collection  activity;  or 

(C)  Attempts  by  any  person  to  flee,  or 
otherwise  avoid  testifying  or  producing 
records  that  may  be  relevant  to  any  tax 
examination  or  collection  activity. 

(ii)  Record  of  contact.  If  the 
circumstances  described  in  this 
paragraph  (f)(2)  exist,  the  IRS  employee 
must  still  make  a  record  of  the  person 


contacted,  but  the  taxpayer  need  not  be 
provided  the  record  until  it  is  no  longer 
reasonable  to  believe  that  providing  the 
record  would  cause  the  jeopardy 
described. 

(3)  Reprisal — (i)  In  general.  Section 
7602(c)  does  not  apply  when  the  IRS 
employee  making  a  contact  has  good 
cause  to  believe  that  providing  the 
taxpayer  with  either  a  general  pre- 
contact  notice  or  a  specific  record  of  the 
person  being  contacted  may  cause  any 
person  to  harm  any  other  person  in  any 
way,  whether  the  harm  is  physical, 
economic,  emotional  or  otherwise.  A 
statement  by  the  person  contacted  that 
harm  may  occur  against  any  person  is 
sufficient  to  constitute  good  cause  for 
the  IRS  employee  to  believe  that  reprisal 
may  occur.  The  IRS  employee  is  not 
required  to  fiulher  question  the 
contacted  person  about  reprisal  or 
otherwise  make  further  inquiries 
regarding  the  statement. 

(ii)  Examples.  The  following 
examples  illustrate  this  paragraph  (f)(3): 

Example  1 .  An  IRS  employee  seeking  to 
collect  unpaid  taxes  is  told  by  the  taxpayer 
that  all  the  money  in  his  and  his  brother's 
joint  bank  account  belongs  to  the  brother. 
The  IRS  employee  contacts  the  brother  to 
verify  this  information.  The  brother  refuses  to 
confirm  or  deny  the  taxpayer's  statement.  He 
states  that  he  does  not  believe  that  reporting 
the  contact  to  the  taxpayer  would  result  in 
harm  to  anyone  but  further  states  that  he 
does  not  want  his  name  reported  to  the 
taxpayer  because  it  would  appear  that  he 
gave  information.  This  contact  is  not 
excepted  from  the  statute  merely  because  the 
brother  asks  that  his  name  be  left  off  the  list 
of  contacts. 

Example  2.  Assume  the  same  facts  as  in 
Example  1,  except  that  the  brother  states  that 
he  fears  harm  from  the  taxpayer  should  the 
taxpayer  learn  of  the  contact,  even  though  the 
brother  gave  no  information.  This  contact  is 
exc«pted  from  the  statute  because  the  third 
party  has  expressed  a  fear  of  reprisal.  The  IRS 
employee  is  not  required  to  make  further 
inquiry  into  the  nature  of  the  brothers' 
relationship  or  otherwise  question  the 
brother's  fear  of  reprisal. 

Example  3.  An  IRS  employee  is  examining 
a  joint  return  of  a  husband  and  wife,  who 
recently  divorced.  From  reading  the  court 
divorce  file,  the  IRS  employee  learns  that  the 
divorce  was  acrimonious  and  that  the  ex- 
husband  once  violated  a  restraining  order 
issued  to  protect  the  ex-wife.  This 
information  provides  good  cause  for  the  IRS 
employee  to  believe  that  reporting  contacts 
which  might  disclose  the  ex-wife's  location 
may  cause  reprisal  against  any  person. 
Therefore,  when  the  IRS  employee  contacts 
the  ex-wife's  new  employer  to  verify  salary 
information  provided  by  the  ex-wife,  the  IRS 
employee  has  good  cause  not  to  report  that 
contact  to  the  ex-husband,  regardless  of 
whether  the  new  employer  expresses  concern 
about  reprisal  against  it  or  its  employees. 

(4)  Pending  criminal  investigations — 
(i)  IRS  criminal  investigations.  Section 
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7602(c)  does  not  apply  to  contacts  made 
during  an  investigation,  or  inquiry  to 
determine  whether  to  open  an 
investigation,  when  the  investigation  or 
inquiry  is — 

(A)  Made  against  a  particidar, 
identified  taxpayer  for  the  primary 
purpose  of  evaluating  the  potential  for 
criminal  prosecution  of  that  taxpayer, 

and 

(B)  Made  by  an  IRS  employee  whose 
primary  duties  include  either 
identifying  or  investigating  criminal 
violations  of  the  law. 

(ii)  Other  criminal  investigations. 
Section  7602(c)  does  not  apply  to 
contacts  which,  if  reported  to  the 
taxpayer,  could  interfere  with  a  known 
pending  criminal  investigation  being 
conducted  by  law  enforcement 
personnel  of  any  local,  state.  Federal, 
foreign  or  other  governmental  entity. 

(5)  Governmental  entities.  Section 
7602(c)  does  not  apply  to  any  contact 
with  any  office  of  any  local,  state, 
Federal  or  foreign  governmental  entity 
except  for  contacts  concerning  the 
taxpayer's  business  with  the 
government  office  contacted,  such  as  the 
taxpayer's  contracts  with  or 
employment  by  the  office.  The  term 
office  includes  any  agent  or  contractor 
of  the  office  acting  in  such  capacity. 

(6)  Confidential  informants.  Section 
7602(c)  does  not  apply  when  the 
employee  making  the  contact  has  good 
cause  to  believe  that  providing  either 
the  pre-contact  notice  or  the  record  of 
the  person  contacted  would  identify  a 
confidential  informant  whose  identity 
wotdd  be  protected  imder  section 
6103(h)(4). 

(7)  Nonadministrative  contacts — (i) 
Explanation.  Section  7602(c)  does  not 
apply  to  contacts  made  in  the  course  of 
a  pending  court  proceeding. 

(ii)  Examples.  The  follovidng 
examples  illustrate  this  paragraph  (f)(7): 

Example  1.  An  attorney  for  the  Office  of 
Chief  Counsel  needs  to  contact  a  potential 
witness  for  an  upcoming  Tax  Court 
proceeding  involving  the  1997  and  1998 
taxable  years  of  the  taxpayer.  Section  7602(c) 
does  not  apply  because  the  contact  is  being 
made  in  the  course  of  a  pending  court 
proceeding. 

Example  2.  While  a  Tax  Court  case  is 
pending  with  respect  to  a  taxpayer's  1997 
and  1998  income  tax  liabilities,  a  revenue 
agent  is  conducting  an  examination  of  the 
taxpayer's  excise  tax  liabilities  for  the  fiscal 
year  ending  1999.  Any  third-party  contacts 
made  by  the  revenue  agent  with  respect  to 
the  excise  tax  liabilities  would  be  subject  to 
the  requirements  of  section  7602(c)  because 
the  Tax  Court  proceeding  does  not  involve 
the  excise  tax  liabilities. 

Example  3.  A  taxpayer  files  a  Chapter  7 
bankruptcy  petition  and  receives  a  discharge. 
A  revenue  officer  contacts  a  third  party  in 
order  to  determine  whether  the  taxpayer  has 


any  exempt  assets  against  which  the  IRS  may 
take  collection  action  to  enforce  its  federal 
tax  lien.  At  the  time  of  the  contact,  the 
banlcruptcy  case  has  not  been  closed. 
Although  the  bankruptcy  proceeding  remains 
pending,  the  purpose  of  this  contact  relates 
to  potential  collection  action  by  the  IRS,  a 
matter  not  before  or  related  to  the  bankruptcy 
court  proceeding. 

(g)  Effective  Date.  This  section  is 
applicable  on  December  18,  2002. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  02-31857  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  540 

[BOP-1064-F] 

mN1120-AA59 

Incoming  Publications:  Nudity  and 
Sexually  Explicit  Material  or 
Information 

agency:  Bureau  of  Prisons.  Justice. 
action:  Final  rule. 


summary:  In  this  document,  we  finalize 
our  interim  final  rule  which 
implemented  a  statutory  provision 
prohibiting  the  Bureau  of  Prisons 
(Bureau)  from  using  appropriated  fimds 
to  "distribute  or  make  available  any 
commercially  published  information  or 
material"  that  features  nudity  or  is 
sexually  explicit.  We  now  publish  this 
nUe  as  a  final  rule  and  ftuther  clarify 
that  "commercially  published 
information  or  material"  includes 
photographs  or  other  pictoria' 
depictions. 

DATES:  This  rule  is  effective  on 
December  18,  2002. 
ADDRESSES:  Rtiles  Unit,  Office  of 
General  Counsel,  Biueau  of  Prisons,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Qureshi.  Office  of  General 

Counsel,  Bureau  of  Prisons,  phone  (202) 

307-2105. 

SUPPLEMENTARY  INFORMATION: 

History  ofThis  Rule 

The  Fiscal  Year  1997  Omnibus  Budget 
Act  (Pub.  L.  104-208)  first  required  that 
we  use  no  funds  available  to  the  Bureau 
"to  distribute  or  make  available  any 
commercially  published  information  or 


material  to  a  prisoner  when  it  is  made 
known  to  [us]  that  such  information  or 
material  is  sexually  explicit  or  features 
nudity." 

On  November  6, 1996.  we  published 
procedures  implementing  this  provision 
in  the  Act  as  an  interim  final  rule  (61 
FR  57568).  The  rule,  effective  December 
1, 1996,  became  28  CFR  540.70—540.72. 

Within  the  two  months  after 
publishing  this  rule,  we  received  six 
comments  from  individuals  challenging 
the  constitutionality  of  the  statutory 
provisions  underlying  these  rules  on 
First  Amendment  grounds.  The 
commenters  generally  argued  that 
denying  inmates  access  to  information 
or  material  that  is  sexually  explicit  or 
features  nudity  violated  their 
constitutional  right  to  freedom  of  speech 
and  communication. 

Before  we  could  respond  to  these 
comments,  a  group  of  inmates  and 
publishers  promptly  challenged  the 
constitutionality  of  the  policy 
implemented  by  these  rules  in  the  case 
of  Amatel  v.  Reno.  975  F.  Supp.  365 
(D.D.C.  1997).  On  August  12, 1997,  the 
court  in  Amatel  issued  a  nationwide 
preliminary  injunction  prohibiting  us 
trova  using  these  procediues.  We  then 
suspended  application  of  these  rules. 

On  September  15, 1998,  the  U.S. 
Coiul  of  Appeals  for  the  District  of 
Columbia  Circuit  reversed  the  district 
court's  preliminary  injunction.  Amatel 
v.  Reno,  156  F.3d  192  (D.C.  Cir.  1998) 
(rehearing  en  banc  denied  Dec.  23, 
1998).  They  further  appealed  to  the  U.S. 
Supreme  Court,  which  denied  certiorari 
on  June  24, 1999,  Amatel  v.  Reno,  119 
S.  Ct.  2392  (1999). 

Amatel  upheld  the  apparent 
constitutionality  of  this  statutory 
provision.  By  lifting  the  injimction,  the 
U.S.  Court  of  Appeals  in  Amatel 
allowed  us  to  reimplement  the  policy 
mandated  by  statute  through  these  rules. 

What  We  Are  Doing  Now 

In  this  rule,  we  finalize  28  CFR  540.70 
through  540.72,  as  originally  published 
in  1996  (61  FR  57568).  We  also  amend 
§  540.72(b)(1)  to  clarify  that 
"commercially  published  information  or 
material"  includes  photographs  or  other 
pictorial  depictions  in  response  to  a 
recent  trend  towards  receipt  of  such 
prohibited  materials.  These  photographs 
often  arrive  as  commercially  published 
information  or  material  and  are, 
therefore,  prohibited  by  this  rule. 
Although  QUI  previous  definition  of 
commercially  published  information  or 
material  did  not  explicitly  include 
photographs  or  pictorial  depictions,  that 
prohibition  is  certainly  implicit. 

Tlie  Fiscal  Year  1997  Omnibus  Budget 
Act  (Pub.  L.  104-208)  (1997  Budget  Act) 
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prohibited  us  from  using  authorized 
funds  to  "distribute  or  make  available 
any  commercially  published 
infonnation  or  material"  (emphasis 
added)  if  it  is  "sexually  explicit  or 
features  nudity".  This  effectively 
requires  us  to  prohibit  dissemination  in 
our  institutions  of  this  type  of  material. 
We  do  not  have  the  discretion  to  allow 
inmates  to  receive  the  information  or 
material  that  the  statute  prohibits.  We 
therefore  interpret  this  provision  to 
prohibit  mailroom  intake  processing  of 
this  type  of  material. 

The  prohibition  in  the  1997  Budget 
Act  was  later  repeated  in  section  615  of 
the  Fiscal  Year  2000  Omnibus  Budget 
Act  (Pub.  L.  106-113)  and  section  614 
of  the  D.C.  Appropriations  Act  for  Fiscal 
Year  2001  (Pub.  L.  106-553).  Currently, 
the  prohibition  is  found  in  section  614 
of  the  Department  of  Commerce.  Justice, 
and  State,  The  Judiciary  and  Related 
Agencies  Appropriations  Act  2002  (P.L. 
107-77)(2002  Budget  Act).  We  therefore 
clarify  in  our  regulation  that 
"commercially  published  information  or 
material"  includes  photographs  or 
pictorial  depictions. 

Although  photographs  and  pictorial 
depictions  that  are  "sexually  explicit" 
or  feature  nudity  are  implicitly  banned 
by  the  aforementioned  statutory 
prohibitions,  this  clarification  is 
necessary  because  inmates  and  members 
of  the  public  misread  our  previous  rule, 
which  did  not  explicitly  mention 
photographs  and  pictorial  depictions.  A 
recent  trend  involves  inmates  receiving 
sexually  explicit  or  nude  photographs 
from  apparently  commercial 
photography  studios  or  from  individual 
members  of  the  public  attempting  to  set 
up  a  form  of  paid  correspondence 
through  which  inmates  would  buy 
photographs  that  were  sexually  explicit 
or  featured  nudity. 

Inmates,  and  members  of  the  general 
public  have  the  misapprehension  that 
this  type  of  "paid  correspondence" 
(soliciting  payment  for  photographs  that 
are  sexually  explicit  or  feature  nudity) 
is  not  prohibited  by  either  (1)  the 
general  restriction  in  28  CFR  540.12(a) 
on  correspondence  that  threatens  the 
security,  discipline  and  good  order  an 
institution;  or  (2)  our  rule  in  28  CFR 
540.72(b)(1)  defining  "commercially 
published  information  or  material" 
prohibited  under  section  614  of  the 
2002  Budget  Act. 

The  general  restriction  in  28  CFR 
540.12(a),  which  allows  Wardens  to 
"establish  and  exercise  controls  to 
protect  individuals,  and  the  security, 
discipline,  and  good  order  of  the 
institution"  encompasses  the  Bureau's 
discretion  to  reject  photographs 
featuring  nudity  and  explicit  sexuality 


frtim  non-commercial  sources,  such  as 
an  inmate's  wife  or  girlfriend.  Such 
personal  photographs  typically  cause 
disciplinary  problems  among  inmates 
and  compromise  institution  security 
and  good  order.  However,  the  "paid 
correspondence"  incidents  described 
above  could  be  viewed  as  commercial 
correspondence  which,  arguably,  could 
be  thought  beyond  the  reach  of  the 
Warden's  controls  on  personal 
correspondence. 

Likewise,  it  was  argued  that  the 
restrictions  on  commercial 
correspondence  did  not  apply  to  this 
form  of  "paid  correspondence"  because 
it  was  not  explicitly  encompassed  in  the 
previous  rule.  28  CFR  540.72(b)(1) 
defined  "commercially  published 
information  or  material"  under  the 
statutory  prohibition  as:  "any  book, 
booklet,  pamphlet,  magazine, 
periodical,  newsletter,  or  similar 
document,  including  stationery  and 
greeting  cards,  published  by  any 
individual,  organization,  company,  or 
corporation  which  is  distributed  or 
made  available  through  any  means  or 
media  for  a  commercial  purpose.  This 
definition  includes  any  portion 
extracted,  photocopied,  or  clipped  frtim 
such  items." 

This  definition  represented  the 
Bureau's  efforts  to  encompass  all 
"material"  featuring  nudity  or  explicit 
sexuality  contemplated  by  the  statute. 
Although  we  believed  our  definition  of 
commercially  published  information  or 
material  was  sufficiently  inclusive, 
inmates  and  members  of  the  public  have 
misinterpreted  this  definition  as  not 
applicable  to  photographs  or  pictorial 
depictions  that  are  sexually  explicit  or 
featuring  nudity.  This  rule  change  is 
therefore  necessary  to  explicitly  clarify 
that  the  statutory  prohibition  in  section 
614  of  the  2002  Budget  Act  of  all 
"commercially  published  information  or 
material"  that  is  "sexually  explicit  or 
features  nudity"  includes  photographs 
and  pictorial  depictions.  We  intend  this 
change  to  eliminate  current 
misunderstanding  of  the  statute  by 
inmates  and  the  general  public. 

Inmates  are  allowed  to  possess 
material  that  is  "sexually  explicit  or 
features  nudity"  if  that  material  was  in 
their  possession  before  this  interim  final 
rule  became  effective  on  December  1 , 
1996.  Other  regulations  prohibit  inmates 
from  receiving  sexually  explicit 
materials  during  visits  or  through 
personal  mail.  Similarly,  inmates  may 
not  receive,  through  the  mail  or 
otherwise,  any  materials  which  threaten 
the  safety,  security,  good  order  of  the 
institution,  or  violates  criminal  laws. 
Such  materials  are  prohibited  by  the 


these  rules,  and  the  rules  on  inmate 
correspondence,  part  540,  subpart  B. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review",  section  1(b),  Principles  of 
Regulation.  The  Director  of  the  Biireau 
of  Prisons  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  section 
3(f),  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  Executive 
Order  13132,  this  rule  does  not  have 
sufficient  federalism  implications  for 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  because:  This 
rule  is  about  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local 
and  tribal  governments,  or  the  private 
sector,  to  spend  $100,000,000  or  more  in 
any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  We  do  not  need  to  take 
action  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  nile  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  nde  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
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based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  want  to  make  Bureau  documents 
easier  to  read  and  understand.  If  you 
can  suggest  how  to  improve  the  clarity 
of  these  regulations,  call  or  write  to 
Sarah  Qureshi  at  the  address  or    . 
telephone  number  listed  above. 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 

Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Under  the  rulemaking  authority 
vested  in  the  Attorney  General  in  5 
U.S.C.  552(a)  and  delegated  to  the 
Director,  Bureau  of  Prisons,  we  amend 
28  CFR  part  540  as  follows. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  part  540 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  551,  552a;  18 
U.S.C.  1791.  3621.  3622,  3624,  4001,  4042, 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  committed  after  that  date).  5039;  28 
U.S.C.  509.  510. 

§540.72    [Amended] 

2.  Amend  §  540.72  by  adding 
"photograph  or  other  pictorial 
depiction,"  before  "or  similar 
document"  in  paragraph  (b)(1). 

[PR  Doc.  02-31660  Filed  12-17-02;  8:45  am] 
BOJJNO  CODE  441IMi6-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  541 
[BOP-1 083-1] 
RIN1120-AA78 

Inmate  Discipline:  Prohibited  Acts: 
Change  in  Code  Numbers  for  Agency 
Tracking  Purposes  Only 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  document  makes  a  minor 
change  to  a  recently  published  Bureau 
of  Prisons  (Bureau)  final  rule  on  inmate 
discipline  regarding  violations  of  the 
Bureau's  telephone  policy.  Before  we 
published  the  final  rule,  oiu-  prohibited 
acts  code  number  406  referred  to  minor 
mail  and  telephone  infractions  (in  the 


existing  low  moderate  severity  level 
category  prohibited  act).  When  we 
published  oiu  final  rule,  we  vished  to 
distinguish  minor  mail  infractions  from 
minor  telephone  infractions,  50  we 
created  a  new  code  number,  497,  for 
minor  telephone  infractions.  Code 
number  406,  therefore,  covered  only 
minor  mail  infractions.  However,  if  we 
use  the  code  number  406  in  the 
Bureau's  computer  tracking  system,  that 
code  number  will  retrieve  bom  mail  and 
telephone  minor  infractions,  instead  of 
oniy  the  mail  infractions  covered  by  the 
code  number  406.  For  clarity,  therefore, 
we  reserve  code  number  406  and  assign 
the  code  number  410  to  the  prohibited 
act  covering  minor  mail  infractions. 
This  correction,  while  maintaining  the 
language  of  406,  as  published  in  the 
previous  rule,  only  changes  the  number 
of  that  prohibited  act  to  410.  We  make 
this  change  to  be  able  to  more  accurately 
track  specific  telephone-related  acts 
using  code  number  497  only  or  mail- 
related  prohibited  acts  using  code 
number  410  only. 

DATES:  Effective:  December  18,  2002. 
Comments:  Comments  by  February  18, 
2003. 

ADDRESSES:  Send  comments  to  the  Rules 
Unit,  Office  of  General  Counsel,  Bureau 
of  Prisons,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  (202) 
307-2105. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  makes  this  minor  correction  to 
its  final  rule  published  on  October  6, 
2000  (64  FR  59724),  on  inmate 
discipline  regarding  violations  of  the 
telephone  policies. 

Why  Are  We  Making  This  Rule 
Change? 

Before  we  published  the  October  6th 
final  rule,  our  prohibited  acts  code 
number  406  referred  to  minor  mail  and 
telephone  infractions  (in  the  existing 
low  moderate  severity  level  category 
prohibited  act). 

When  we  published  the  October  6th 
final  rule,  we  wished  to  distinguish 
minor  mail  infractions  from  minor 
telephone  infractions,  so  we  created  a 
new  code  number,  497,  for  minor 
telephone  infractions.  Code  number 
406,  therefore,  covered  oidy  minor  mail 
infractions. 

However,  if  we  use  the  code  number 
406  in  the  Biueau's  computer  tracking 
system,  that  code  number  will  retrieve 
both  mail  and  telephone  minor 
infractions,  instead  of  only  the  mail 
infractions  covered  by  the  code  number 
406. 


For  clarity,  therefore,  we  reserve  code 
nimiber  406  and  assign  the  code  number 
410  to  the  prohibited  act  covering  minor 
mail  infractions.  This  correction,  while 
maintaining  the  language  of  406,  as 
published  in  the  previous  rule,  only 
changes  the  number  of  that  prohibited 
act  to  410.  We  make  this  change  to  be 
able  to  more  accurately  track  specific 
telephone-related  acts  using  code 
number  497  only  or  mail-related 
prohibited  acts  using  code  number  410 
only. 

Why  Are  We  Making  This  Change  as  an 
Interim  Final  Rule? 

The  Administrative  Procedure  Act  (5 
U.S.C.  553)  allows  exceptions  to  notice- 
and-comment  rulemaking  for 
"(A)interpretive  rules,  general 
statements  of  policy,  or  rules  of  agency 
organization,  procediire,  or  practice;  or 
(B)  when  the  agency  for  good  cause 
finds  *   *   •  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest." 

This  rulemaking  is  exempt  from 
normal  notice-and-comment  procedures 
because  it  is  a  minor  clarification  of 
currently  existing  Bureau  policy.  We  are 
modifying  our  rule  to  enable  us  to  more 
accurately  track  specific  prohibited  acts 
using  original  prohibited  act  code 
numbers  in  our  computer  tracking 
system.  The  language  of  the  prohibited 
act  remains  the  same,  only  the  code 
number  that  refers  to  it  changes. 

Because  this  change  reflects  current 
Bureau  policy  and  is  a  minor 
clarification  of  current  agency 
procedure  and  practice,  we  find  that 
normal  notice-and-comment  rulemaking 
is  unnecessary.  We  are,  however, 
allowing  the  public  to  comment  on  this 
rule  change  by  publishing  it  as  an 
interim  final  rule. 

Where  To  Send  Comments 

You  can  send  written  comments  on 
this  rule  to  the  Rules  Unit,  Office  of 
General  Coimsel,  Bureau  of  Prisons,  320 
First  Street,  NW..  Washington,  DC 
20534. 

We  will  consider  comments  received 
during  the  comment  period  before 
taking  final  action.  We  will  try  te 
consider  comments  received  after  the 
end  of  the  comment  period.  In  light  of 
comments  received,  we  may  change  the 
nUe. 

We  do  not  plan  to  have  oral  hearings 
on  this  rule.  All  the  comments  received 
remain  on  file  for  public  inspection  at 
the  above  address. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 


77428      Federal  Register / Vol.  67,  No.  243 / Wednesday.  December  18,  2002 /Rules  and  Regulations 


Order  12866,  "Regulatory  Planning  and 
Review",  section  1(b),  Principles  of 
Regulation.  The  Director.  Bureau  of 
Prisons  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
vmder  Executive  Order  12866,  section 
3(f),  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Biueau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regiUation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Sarah 
Qureshi,  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
Street,  NW.,  Washington,  DC  20534, 
202-514-6655. 

List  of  Subiects  in  28  CFR  Part  541 

Prisoners. 

Kathleen  Hawk  Sawryer, 

Director,  Bureau  of  Prisons. 

Under  rulemaking  authority  vested  in 
the  Attorney  General  in  5  U.S.C.  552(a) 
and  delegated  to  the  Director,  Bureau  of 
Prisons,  we  amend  part  541  in 
subchapter  C  of  28  CFR,  chapter  V  as 
follows. 

Subchapter  C — Institutional  Managmnent 

PART  541— INMATE  DiSCIPUNE  AND 
SPEaAL  HOUSING  UNITS 

1.  The  authority  citation  for  part  541 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301:  18  U.S.C.  3621. 
3622,  3624.  4001,  4042,  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1.  1987).  4161-4166  (Repealed  as 
to  offenses  committed  on  or  after  November 
1.  1987),  5006-5024  (Repealed  October  12. 
1984  as  to  offenses  committed  after  that 
date),  5039;  28  U.S.C.  509.  510. 

2.  In  §  541.13,  Table  3  is  amended  by 
redesignating  the  text  of  code  406  as  410 
under  the  low  moderate  category,  and 
adding  the  phrase  "(Not  to  be  used)" 
after  code  406. 

§541.13    Prdiiblted  acts  and  disciplinary 
savarity  scale. 


Table  3.— Prohibited  Acts  and 
Disciplinary  Severity  Scale 


Code 


Prohibited  acts 


Sanctions 


LOW  MODERATE  CATEGORY 


*         •         •         *         * 


406    (Not  to  be  used) 

•        •        • 


*        * 


(FR  Doc.  02-31661  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-t.ong  Beach  02-006] 

RIN2115-AA97 

Security  Zona;  Waters  Adjacent  to 
Diablo  Canyon  Nuclear  Power  Plant, 
Avila  Beach,  CA 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  a  seciuity  zone  in  the  waters 
adjacent  to  Diablo  Canyon  Nuclear 
Power  Plant  near  Avila  Beach, 
California.  This  action  is  necessary  to 
ensiue  public  safety  and  prevent 
sabotage  or  terrorist  acts  against  the 
power  plant  and  individuals  near  or  in 
the  power  plant  facilities  and  the 
surrounding  communities.  Entry  into 
this  zone  will  be  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Los  Angeles-Long  Beach. 

DATES:  This  rule  is  effective  January  17, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [COTP  Los  Angeles-Long  Beach 
02-006]  and  are  available  for  inspection 
or  copying  at  U.S.  Coast  Guard  Marine 
Safety  Office/Group  Los  Angeles-Long 
Beach,  1001  South  Seaside  Avenue, 
Building  20,  San  Pedro,  California, 
90731  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths, 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  March  29,  2002,  we  published  an 
interim  rule  with  request  for  comments 
entitled  "Security  Zone;  Waters 
Adjacent  to  Diablo  Canyon  Nuclear 
Power  Plant,  Avila  Beach,  CA"  in  the 
Federal  Register  (67  FR  15117).  We 
received  no  letters  commenting  on  the 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Previously,  on  October  24,  2001,  we 
published  a  temporary  final  rule  (TFR) 
entitled  "Security  Zones:  Los  Angeles 
Harbor,  Los  Angeles,  CA  and  Avila 
Beach,  CA"  in  the  Federal  Register  (66 
FR  53713)  that  expired  on  March  29, 
2002. 
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The  Captain  of  the  Port  has 
determined  the  need  for  continued 
security  regulations  exists.  Accordingly, 
this  rulemaJting  makes  permanent  the 
temporary  seciuity  zone  published  in 
the  Federal  Register  on  March  29,  2002. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington. 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  Iraq  have  made 
it  prudent  for  U.S.  ports  and  properties 
of  national  significance  to  be  on  a  higher 
state  of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  the 
waterfronts  of  nuclear  power  plants  by 
establishing  security  zones  to  aid  in  the 
waterside  protection  of  these  facilities. 
As  part  of  the  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (Pub.  L.  99- 
399),  Congress  amended  section  7  of  the 
Ports  and  Waterways  Safety  Act 
(PWSA),  33  U.S.C.  1226,  to  allow  the 
Coast  Guard  to  take  actions,  including 
the  establishment  of  seciuity  and  safety 
zones,  to  prevent  or  respond  to  acts  of 
terrorism  against  individuals,  vessels,  or 
public  or  commercial  structures. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns,  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  a  nuclear  power  plant 
would  have  on  the  surroimding  area  and 
communities,  the  Coast  Guard  is 
establishing  a  security  zone  around  the 
Diablo  Canyon  Nuclear  Power  Plant 
near  Avila  Beach.  California.  This 
security  zone  helps  the  Coast  Guard  to 
prevent  vessels  or  persons  from 
engaging  in  terrorist  actions  against 
nuclear  power  plants. 

Discussion  of  Comments  and  Changes 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 
Therefore,  we  have  made  no  changes 
and  will  implement  the  provisions  of 
the  interim  rule  as  written. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 


require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regiUatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  We  received  no  letters 
commenting  on  the  interim  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 


Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  s^tions  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  elimfnate 
ambiguity,  and  reduce  burden. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Execubve  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

^Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
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because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Energy  EflTects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

We  received  no  letters  commenting  on 
the  interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Enviroiunent 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.1155  to  read  as  follows: 


§165.1155    Security  Zofw;  Diatilo  Canyon 
Nuclear  Power  Plant,  Avila  Beach, 
California. 

(a)  Location.  The  following  area  is  a 
security  zone:  all  waters  of  the  Pacific 
Ocean,  from  surface  to  bottom,  within  a 
2,000  yard  radius  of  Diablo  Canyon 
Nuclear  Power  Plant  centered  at 
position  35''12'23''N,  120°51'23'' W. 
(Datum:  NAD  83]. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into  or  remaining  in 
this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Los  Angeles-Long  Beach,  or 
his  or  her  designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
1-800-221-8724  or  on  VHF-FM  channel 
16  (156.8  MHz).  If  permission  is 
granted,  all  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Captain  of  the  Port  or  his  or  her 
designated  representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  December  6,  2002. 
|.  M.  HolnMS. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Los  Angeles-Long  Beach. 
(FR  Doc.  02-31767  Filed  12-17-02;  8:45  am) 
BLUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY  139-200307(a);  FRL-7423-31 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Source-Specific  Revision  for  Lawson 
Mardon  Packaging 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a 
source-specific  revision  to  the  State 
Implementation  Plan  (SIP)  of  the 
Commonwealth  of  Kentucky.  This 
revision  allows  Lawson  Mardon 
Packaging,  USA,  Corporation  to  have  an 
alternative  compliance  averaging  period 
of  30  days  instead  of  the  24-hour 
averaging  period  specified  by  Kentucky 
air  quality  regulations  59:210  and 
59:212. 

DATES:  This  direct  final  rule  is  effective 
February  18,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January  17,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 


a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni.  Air 
Planning  Branch,  U.S.  Enviroiunental 
Protection  Agency  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  (404/562-9031  (phone)  or 
notaria/7/Ji.inic/7e/e@epa.gov  (e-mail).) 

Copies  of  the  Commonwealth's 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours:  Enviroiunental 
Protection  Agency,  Region  4,  Air 
Planning  Branch,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960. 
(Michele  Notarianni,  404/562-9031. 
notarianni.michele@epa.gov] 

Commonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky  40601-1403.  (502/ 
573-3382) 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notariaimi  at  address  listed 
above  or  404/562-9031  (phone)  or 
notarianni. michele@epa  .gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Today's  Action 

II.  EPA's  Evaluation 

III.  Final  Action 

L  Today's  Action 

The  EPA  is  approving  a  source- 
specific  revision  into  the  Kentucky  SIP 
for  the  Lawson  Mardon  Packaging,  USA. 
Corporation  (LMP)  located  in  Shelby 
County,  Kentucky.  The  revision  was 
submitted  to  EPA  by  Kentucky  on 
March  4,  2002.  This  revision  allows 
LMP  to  use  a  30-day  averaging  period 
instead  of  the  required  24-hour 
averaging  period  as  specified  in 
Kentucky  air  quality  regulations  59:210, 
"New  fabric,  vinyl  and  paper  surface 
coating  operations,"  and  59:212,  "New 
graphic  arts  facilities  using  rotograviue 
and  flexography."  The  effect  of  today's 
approval  action  is  that  once  LMP's 
s)mthetic  minor  operating  permit  is 
finalized,  LMP  shall  determine 
compliance  with  volatile  organic 
compound  (VOC)  emission  rates 
allowed  by  its  permit  every  30  days 
instead  of  every  24  hours. 

n.  EPA's  Evaluation 

The  LMP  plant  in  Shelbyville, 
Kentucky  manufactures  flexible 
packaging  for  the  food  and 
pharmaceutical  industries.  LMP 
ciurentiy  operates  a  total  of  15  printing 
and/or  laminating  machines.  The  plant's 
proposed,  facility-wide  synthetic  minor 
operating  permit  covers  all  15  machines. 
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and  is  conditioned  on  EPA's  approval  of 
the  permit  as  a  source-specific  SIP 
revision. 

The  Agency's  policy  regarding 
emissions  time  averaging  for  existing 
sources  of  VOCs  is  established  and 
clarified  in  a  January  20, 1984,  EPA 
Memorandum  from  John  O'Connor. 
Acting  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards,  to  Air 
Directors  in  Regions  I-X.  The  policy 
requires  that  SIP  revisions  relating  to 
VOC  control  must  maintain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  To  allow  VOC 
compliance  averaging  periods  greater 
than  24  hoius,  the  policy  establishes 
four  conditions  which  are  summarized 
below  along  with  EPA's  analysis  of  the 
LMP  submittal. 

Condition  1 :  Real  reductions  in  actual 
emissions  must  be  achieved,  consistent 
with  Reasonably  Available  Control 
Technology  (RACT)  levels  in  SIPs  or 
Agency  control  technique  guidelines. 
EPA  Analysis:  Incinerators  are  used  as 
add-on  controls  on  those  production 
lines  required  to  have  them.  These 
controls  meet  or  exceed  RACT  control   ■ 
levels. 

Condition  2:  Averaging  periods  must 
be  as  short  as  practicable,  and  in  no  case 
longer  than  30  days.  EPA  Analysis:  LMP 
has  requested  a  30-day  compliance 
averaging  period,  which  meets  this 
condition.  LMP  supported  its  request 
with  a  statistical  analysis  demonstrating 
that  daily,  maximum  potential  VOC 
emissions  are  significanUy  less  than 
daily,  maximum  allowable  VOC 
emissions.  The  level  of  confidence  for 
the  statistical  analysis  is  99.73  percent. 

Condition  3:  A  demonstration  must  be 
made  that  the  use  of  averaging  periods 
greater  than  24  hoius  will  not  jeopardize 
the  ozone  NAAQS  or  the  Reasonable 
Further  Progress  (RFP)  plan  for  the  area. 
EPA  Analysis:  LMP  submitted  a 
statistical  analysis  to  compare  24-hour 
and  30-day  compliance  averaging 
results  against  maximum  allowable 
permit  VOC  emission  rates.  The  analysis 
accounts  for  potential  daily  emission 
fluctuations  and  shows  that  actual  VOC 
emissions  for  eight  of  LMP's  older 
machines  are  consistently  and  far  below 
the  allowable  VOC  emission  rates.  The 
analysis  does  not  include  data  from 
seven,  newer  machines,  which  were 
installed  after  submittal  of  LMP's  permit 
application,  because  data  were  not 
available  at  that  time.  However,  because 
the  seven,  newer  machines  have  better 
overall  control  efficiencies  and  less 
variation  than  the  older  machines,  the 
statistical  analysis  for  the  existing 
machines  may  also  be  applied  to  the 
new  machines  as  representative.  A 
further  consideration  is  that  LMP  uses 


continuous  emission  monitoring 
systems  to  ensiue  its  control  equipment 
is  operating  properly  and  within  limits. 

Condition  4:  Sources  in  areas  with 
measured  violations  cannot  be 
considered  for  longer  term  averaging 
until  the  SIP  has  been  revised  to 
demonstrate  attairunent  of  the  ozone 
NAAQS  and  maintenance  of  RFP.  EPA 
Analysis:  Shelby  County,  Kentucky  is 
currently  classified  as  unclassified/ 
attainment  for  the  1-hour  ozone  NAAQS 
and  is  currently  attaining  the  standard. 
The  closest,  downwind  monitor  has  not 
shown  an  exceedance  of  the  1-hour 
NAAQS  within  the  last  five  years. 
Conditions  addressing  RFP  plans  are  not 
applicable  to  1-hour  ozone  attainment 
areas. 

m.  Final  Action 

EPA  is  approving  this  source-specific 
revision  to  the  Kentucky  SIP  allowing 
LMP  to  use  a  30-day  compliance 
averaging  period  because  it  is  consistent 
writh  the  requirements  of  the  Clean  Air 
Act  and  EPA  policy.  Use  of  an 
alternative  averaging  period  is  not 
expected  to  jeopardize  maintenance  of 
the  1-hovu  ozone  NAAQS  in  Shelby 
Coimty  for  reasons  discussed  in  section 

n. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  February  18,  2003 
without  further  notice  imless  the 
Agency  receives  adverse  comments  by 
January  17,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  conunenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February 
18,  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 


subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distiibution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  f62  FR  19885,  April  23,  1997). 
because>(t  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law* for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
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National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 


required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  paiticular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  18, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 


relations,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  December  5,  2002. 
A.  Stanley  Nfeiburg, 

Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  J,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401  et  seq. 
SubfMrt  S— Kentucky 

2.  Section  52.920(d)  is  amended  by 
adding  a  new  entry  at  the  end  of  the 
table  to  read  as  follows: 

S  52.920    Identification  of  plan. 

***** 

(d)  *  *  * 


EPA— Approved  Kentucky  Source-Specific  Requirements 


Name  of  source 


Pemiit 
number 


State  effective  date 


EPA  approval  date 


Federal  Register 
Notice 


Lawson  Mardon  USA  Packaging  Corporation     N/A February  18.  2003  December  18,  2002 


[Insert  FR  page  cita- 
tion] 


[FR  Doc.  02-31666  Filed  12-17-02;  8:45  am) 

BNJJNG  COOE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  32 

[CO  Docket  No.  02-269;  FCC  02-309] 

Faderal-State  Joint  Conference  on 
Accounting  issues 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  This  order  suspends  the 
implementation  of  foiur  previously 
adopted  accounting  and  reporting  rule 
changes  until  July  1 ,  2003  to  allow  the 
recently  established  Federal-State  Joint 
Conference  on  Accoimting  Issues  to 
review  them  because  of  the  great 
interest  in  these  changes  by  Joint 
Conference  members. 
DATES:  The  effective  date  for 
amendments  to  47  CFR  32.5200. 
32.6562  and  32.6620  published  at  67  FR 


5670,  February  6,  2002,  is  further 
delayed  until  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jackson,  Associate  Chief,  Wireline 
Competition  Bureau,  (202)  418-1500. 
SUPPLEMENTARY  INFORMATION:  On 
November  5,  2001,  the  Commission 
released  a  Report  and  Order,  67  FR 
5670.  February  6,  2002,  as  part  of  its 
biennial  review  of  accounting 
requirements  and  Automated  Reporting 
Management  Information  System 
(ARMIS)  reporting  requirements.  In  the 
order,  the  Commission  adopted  a 
number  of  accounting  and  reporting 
requirement  reforms.  The  reforms 
included  the  creation  of  several  new 
part  32  Uniform  System  of  Accounts 
subaccounts  and  the  elimination  or 
modification  of  other  part  32  accounts 
and  subaccounts  and  modification  of 
ARMIS  reporting  requirements.  Changes 
to  the  part  32  accounting  rules  are 
scheduled  to  take  effect  January  1.  2003. 
On  March  8,  2002.  BellSouth 
Corporation,  SBC  Communications  Inc., 
and  Verizon  filed  a  joint  petition  for 
reconsideration  asking  that  two  newly- 
created  subaccounts — the  wholesale  and 
retail  subaccounts  to  Accoimt  6620, 
Services — be  eliminated.  The  petitioners 
also  requested  that  the  Commission 


change  the  reporting  of  "Loop  Sheath 
Kilometers"  back  to  "Sheath 
Kilometers."  The  petitioners  argued  that 
the  Commission  should  delay 
implementation  of  the  relevant  rule 
changes  pending  review  of  the 
arguments  raised  in  their  earlier 
reconsideration  petition.  The  petitioners 
asserted  that  implementation  of  the  rule 
changes  will  be  very  costly  and  time- 
consuming,  and  requested  that  they  not 
be  required  to  imdertake  this  work 
while  the  Commission  considers  their 
petition.  AT&T  Corp.  opposed  both  the 
petition  for  reconsideration  and  the 
request  to  delay  implementation.  On 
September  5,  2002,  the  Commission 
convened  the  Federal-State  Joint 
Conference  on  Accounting  Issues, 
which  is  undertaking  "a  cooperative 
federal  and  state  review  of  regulatory 
accounting  and  reporting  requirements 
in  order  to  determine  their  adequacy 
and  effectiveness  in  the  current  market 
and  make  recommendations  for 
improvements."  In  preliminary 
discussions,  members  of  the  Joint 
Conference  identified  the  following  two 
part  32  accounting  changes  adopted 
earlier  that  they  believe  should  be 
subject  to  further  consideration  before 
implementation:  the  consolidation  of 
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Account  5230,  Directory  revenue,  with 
other  miscellaneous  revenue  accounts 
into  Account  5200,  Miscellaneous 
revenue;  and  the  consolidation  of  the 
depreciation  and  amortization  expense 
accounts  (Accounts  6561  through  6565) 
into  Account  6562,  Depreciation  and 
amortization  expenses.  The  Commission 
believes  that  further  consideration  of 
these  changes  by  the  Joint  Conference  is 
reasonable  and  defers  the 
implementation  of  the  following 
accoimting  and  reporting  requirement 
rule  changes  for  six  months:  (1)  The 
consolidation  of  Accounts  6621  through 
6623  into  Account  6620,  with 
subaccounts  for  wholesale  and  retail;  (2) 
the  consolidation  of  Account  5230, 
Directory  revenue,  into  Account  5200, 
Miscellaneous  revenue;  (3)  the 
consolidation  of  the  depreciation  and 
amortization  expense  accounts 
(Accounts  6561  through  6565)  into 
Account  6562,  Depreciation  and 
amortization  expenses;  and  (4)  the 
revised  "Loop  Sheath  Kilometers"  data 
collection  in  Table  11  of  ARMIS  Report 
43-07.  The  effective  date  for  the  rule 
changes  to  Accounts  5200,  6562,  and 
6620  had  earlier  been  extended  to 
January  1,  2003,  published  on  April  24, 
2002,  at  67  FR  20052,  and  now  are 
further  extended  to  July  1,  2003.  The 
change  affecting  ARMIS  Report  43-07  is 
extended  to  July  1 ,  2003. 
Federal  Communications  Commission. 
Jane  E.  Jackson, 

Associate  Chief.  Wireline  Competition 
Bureau. 
[FR  Doc.  02-31606  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieiic 
Administration 

50CFRPart635 
P.D.  121202A] 

Atlantic  Highly  Migratory  Species 
Rsheries;  Atlantic  Biuefin  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  General  category  closure. 

SUMMARY:  NMFS  has  determined  that 
the  2002  fishing  year  Atlantic  biuefin 
tuna  (BFT)  General  category  quota  wall 
be  attained  by  December  15,  2002. 
Therefore,  the  General  category  fishery 
will  be  closed  effective  11:30  p.m.  on 
December  15,  2002.  This  action  is  being 
taken  to  prevent  overharvest  of  the  total 


adjusted  General  category  quota  of  882.0 

metric  tons  (mt). 

DATES:  Effective  11:3T  p.m.  local  time 

on  December  15,  20'j2,  through  May  31, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 

McHale  or  Dianne  Stephan,978-281- 

9260. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
audiority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635.  Section  635.27 
subdivides  the  U.S.  BFT  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories.  The  General 
category  landings  quota,  including  time- 
period  subquotas  and  the  New  York 
Bight  set-aside,  are  specified  annually  as 
required  under  §  635.27(a)(1).  The  2002 
fishing  year  General  category  quota  and 
effort  control  specifications  were  issued 
on  October  1,  2002  #(67  FR  61537). 

General  Category  Closure 

NMFS  is  required,  under  §  635.28 
(a)(1),  to  file  with  the  Office  of  the 
Federal  Register  for  publication, 
notification  of  closure  when  a  BFT 
quota  is  reached,  or  is  projected  to  be 
reached.  On  and  after  the  effective  date 
and  time  of  such  closure  notification, 
for  the  remainder  of  the  fishing  year,  or 
for  a  specified  period  as  indicated  in  the 
notification,  fishing  for,  retaining, 
possessing,  or  landing  BFT  under  that 
quota  category  is  prohibited  until  the 
opening  of  the  subsequent  quota  period, 
or  imtil  such  date  as  specified  in  the 
notification. 

Adjustments  to  the  2002  fishing  year 
BFT  quota  specifications  issued 
pursuant  to  §  635.27  (FR  cites  on  67  FR 
68045  Nov.  8  '02  adjustments  and  67  FR 
71487  Dec.  2  '02)  set  a  total  coastwide 
General  category  quota  of  882.0  mt  of 
large  medium  and  giant  BFT  to  be 
harvested  from  the  regulatory  area 
during  the  2002  fishing  year.  Based  on 
reported  landings  and  effort,  NMFS 
projects  that  this  quota  will  be  reached 
by  December  15,  2002.  Therefore, 
fishing  for,  retaining,  possessing,  or 
landing  large  medium  or  giant  BFT 
intended  for  sale  by  persons  aboard 
vessels  in  the  General  or  Charter/ 
Headboat  categories  must  cease  at  11:30 
p.m.  local  time  December  15,  2002.  The 
intent  of  this  closure  is  to  prevent 
overharvest  of  the  adjusted  quota 
established  for  the  General  category. 


General  category  permit  holders  may 
tag  and  release  BFT  while  the  General 
category  is  closed,  subject  to  the 
requirements  of  the  tag-and-release 
program  at  §  635.26. 

Vessels  permitted  in  the  HMS 
Charter/Headboat  category  may 
continue  to  fish  for  and  retain  BFT 
under  the  Angling  category  regulations. 
The  ciurent  Angling  category  daily 
retention  limit,  effective  from  November 
1,  2002  through  May  31.  2003  (67  FR 
39869,  Jime  11.  2002)  is  one  large  school 
or  small  medium  BFT  (measuring  from 
47  to  less  than  73  inches  (from  119  to 
less  than  185  cm)  curved  fork  length).  In 
addition.  HMS  Charter/Headboat 
category  vessels  may  continue  to  retain 
one  large  mediiun  or  giant  "trophy" 
BFT.  measuring  73  inches  (185  cm)  or 
greater,  per  fishing  year  (June  1  through 
May  31).  Trophy  BFT  can  not  be  sold 
and  all  BFT  landed  imder  the  Angling 
category  quota  must  be  reported  by 
calling  1-888-872-8862  or  by  using  the 
Internet  at  www.nmfspermits.com, 
unless  there  is  a  landing  tag  requirement 
in  the  state  of  landing. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  finds  for  good 
cause  that  providing  prior  notice  and 
public  comment  for  this  action,  as 
required  under  5  U.S.C.  553  (b)  (B),  is 
impracticable  and  contrary  to  the  public 
interest.  This  closure  is  intended  to 
prevent  the  overharvest  of  the  adjusted 
BFT  quota  established  for  the  coastwide 
General  category.  The  fishery  is 
currently  imderway  and  any  delay  in 
closiue  could  cause  the  fishery  to 
exceed  the  quota  and  be  inconsistent 
with  domestic  and  international 
requirements  and  objectives.  For  these 
reasons  the  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  effective  date 
pursuant  to  5  U.S.C.  553  (d)  (1)  and  (3). 
NMFS  provides  as  much  advance 
notification  of  the  closure  as  possible  by 
publishing  the  closure  notice  in  the 
Federal  Register,  faxing  notification  to 
individuals  on  the  HMS  FAX  Network 
and  to  known  fishery  representatives, 
annoimcing  the  notice  on  the  Atlantic 
Tunas  Information  Line,  and 
annoimcing  the  closure  notice  over 
NOAA  Weather  and  Coast  Guard  radio 
channels.  This  action  is  required  under 
50  CFR  635.28(a)  (1)  and  is  exempt  fit)m 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 
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Dated:  December  13.  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-31853  Filed  12-13-02;  2:38  pm] 
BHJJNQ  COOC  3S1»-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Doclwt  No.  020325070-2296-03;  I.D.      - 
071299C] 

RiN  0648-AM91 

Atlantic  Highly  Migratory  Species 
(HMS)  Fishing  Vessel  Permits;  Charter 
Boat  Operations 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  Under  the  firamework 
provisions  of  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  (HMS  FMP),  NMFS  amends  the 
consolidated  regiUations  governing  the 
Atlantic  HMS  fisheries  to  define 
operations  and  regulations  for  HMS 
Charter/Headboats  (CHBs),  require  an 
Atlantic  HMS  recreational  permit, 
adjust  the  time  frame  for  permit 
category  changes  for  Atlantic  HMS  and 
Atlantic  tunas  permits,  clarify  the 
regulations  regarding  the  retention  of 
Atlantic  bluefin  tuna  (BFT)  in  the  Gulf 
of  Mexico  by  recreational  and  HMS  CHB 
vessels,  and  allow  NMFS  to  set 
differential  BFT  retention  limits  by 
vessel  type  (e.g.,  charter  boats, 
headboats). 

DATES:  Effective  March  1,  2003. 
ADDRESSES:  Copies  of  supporting 
documents,  including  the  HMS  FMP, 
are  available  from  the  Highly  Migratory 
Species  Management  Division,  NMFS, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
The  supporting  documents  will  also  be 
posted  on  the  e-Comments  Web  site 
listed  under  http://www.nmfs.noaa.gov 
and  the  HMS  Web  site  http:// 
www.nmfs.noaa.gov/sfa/hmspg.html. 
Comments  on  the  burden-hour  estimates 
or  other  aspects  of  the  collection  of 
information  that  are  part  of  this 
rulemaking  can  be  submitted  to  NMFS, 
but  must  also  be  mailed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 


FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  at  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas,  swordfish,  and  billfish  are 
managed  under  the  dual  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the 
Atlantic  Tunas  Convention  Act  (ATCA). 
ATCA  authorizes  the  Secretary  of 
Commerce  (Secretary)  to  implement 
binding  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  authority  to  issue  regulations  under 
the  Magnuson-Stevens  Act  and  ATCA 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  (AA)  for 
Fisheries,  NOAA.  Sharks  are  managed 
solely  under  the  authority  of  the 
Magnuson-Stevens  Act. 

Background 

Background  information  about  the 
need  for  revisions  to  the  HMS 
regulations  was  provided  in  the 
preamble  to  the  proposed  rule  (67  FR 
20716,  April  26,  2002),  and  is  not 
repeated  here.  By  this  final  rule,  NMFS 
defines  operations  and  regulations  for 
HMS  CHBs;  requires  an  Atlantic  HMS 
recreational  permit;  adjusts  the  time 
frame  for  permit  category  changes  for 
Atlantic  HMS  and  Atlantic  tunas 
permits;  and  clarifies  the  regulations 
regarding  the  retention  of  BFT  in  the 
Gulf  of  Mexico  by  recreational  and  HMS 
CHB  vessels.  This  final  rule  also  amends 
the  regulatory  text  to  clarify  the 
authority  to  set  differential  BFT 
retention  limits  by  vessel  type  (e.g., 
charter  boats,  headboats)  which  was 
restated  less  clearly  when  the  HMS 
regulations  were  consolidated  under  50 
CFR  part  635  (64  FR  29090,  May  28, 
1999). 

Changes  from  the  Proposed  Rule 

This  final  rule  changes  some  of  the 
proposed  revisions  to  the  regulatory  text 
and  some  paragraphs  have  been 
consolidated.  In  §  635.4,  several 
proposed  revisions  to  paragraphs  (b) 
and  (d)  have  been  revised,  the 
references  to  certain  other  permit 
requirements  in  the  proposed  revisions 
to  paragraphs  (b)  and  (d)  have  been 
consolidated  into  paragraph  (a),  and 
paragraph  (c)  has  been  added.  These 
changes  were  made  to  clarify  the  intent 
of  the  regulatory  text,  to  reduce 
duplication  and  to  facilitate 
enforcement  of  the  regulations. 

Comments  and  Responses 

NMFS  conducted  three  public 
hearings  on  the  proposed  rule  and 
received  written,  oral,  and  electronic 
comments  (through  the  NMFS  e- 


Comments  pilot  project  website  at 
http://www.nmfs.noaa.gov)  over  a  30- 
day  comment  period.  The  majority  of 
the  comments  were  in  support  of  the 
proposed  actions.  Responses  to  specific 
comments  on  the  issues  contained  in 
the  proposed  rule  are  provided  here. 

Comment  1 :  NMFS  nas  received 
comments  stating  that  applying  the 
recreational  yellowfin  tuna  (YFT) 
retention  limit  to  HMS  CHB  vessels  at 
all  times  precludes  legitimate 
commercial  activity  when  the  vessels 
are  not  carrying  fee-paying  anglers. 
Commenters  have  also  indicated  that 
some  HMS  CHB  vessels  have 
historically  conducted  commercial 
fishing  trips  for  YFT  when  not  operating 
as  a  for-hire  vessel.  Some  commenters 
stated  that  the  HMS  FMP  did  not 
specifically  address  commercial  fishing 
by  the  for-hire  fleet  and  the  impacts  of 
prohibiting  such  commercial  fishing  on 
this  segment  of  the  fishery.  Other 
commenters  stated  that  HMS  CHB 
vessels  should  not  have  the  ability  to 
land  as  many  YFT  as  they  can  on 
commercial  vessels  because  the  stock  is 
ciurently  defined  as  fully  exploited  and 
an  increase  in  fishing  mortality  coiUd 
have  adverse  effects. 

Response:  NMFS  agrees  that  applying 
the  recreational  YFT  retention  limit  to 
HMS  CHB  vessels  at  all  times  precludes 
legitimate  commercial  activity  when  the 
vessels  are  not  carrying  fee-paying 
passengers.  The  HMS  CHB  permit  is 
considered  a  commercial  tuna  permit  in 
that  timas  caught  by  vessels  possessing 
the  permit  may  be  sold.  Prior  to  July  1, 
1999,  CHB  vessels  had  the  ability  to 
retain  and  sell  all  YFT  that  were  caught, 
as  long  as  they  met  the  minimum  size 
requirements.  In  2000.  commercial 
handgear  landings  of  YFT  totaled  283.7 
metric  tons  (mt),  amounting  to 
approximately  4  percent  of  total  U.S. 
YFT  landings,  or  9  percent  of  all 
commercial  landings.  Dealer  weighout 
data  reported  to  NMFS  included  839 
handgear  trips  that  sold  YFT  from  1998 
through  2000,  and  about  10  percent  of 
these  trips  were  reported  by  CHBs. 
Thus,  although  commercial  YFT 
landings  by  CHB  vessels  may  be 
significant  to  individual  vessel 
operators,  they  represent  less  than  1 
percent  of  total  U.S.  YFT  landings. 

NMFS  has  determined  that  allowing 
HMS  CHB  vessels  to  retain  YFT  under 
the  commercial  limits  when  not  engaged 
in  for-hire  activities  would  not 
adversely  affect  the  YFT  stock.  NMFS 
recognizes  the  dual  nature  of  the 
operations  of  certain  vessels  issued  the 
HMS  CHB  permit.  Thus,  the  final  rule 
defines  for-hire  fishing  in  a  way  that 
would  allow  such  vessels  to  fish  under 
commercial  limits  when  not  engaged  in 
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for-hire  fishing.  The  definition  of  for- 
hire  fishing  is  similar  to  that  used  in 
other  U.S.  fisheries  operating  in  the 
Caribbean,  Gulf  of  Mexico,  and  South 
Atlantic.  For  those  vessels  that  engage 
in  both  for-hire  and  commercial  fishing, 
the  impact  of  this  action  is  positive,  as 
it  clarifies  the  requirements  to  allow 
them  to  participate  in  both  types  of 
fisheries. 

Comment  2:  Many  comments  stated 
that  requiring  recreational  permits  for 
all  HMS  vessels  is  long  over  due.  They 
noted  that  issuing  an  HMS  Angling 
category  permit  will  provide  critical 
data  by  which  to  accurately  assess  the 
status  of  the  Atlantic  HMS  fishery  in  the 
recreational  sector.  Other  commenters 
stated  that  this  permit  requirement  will 
even  the  playing  field  and  protect  the 
rights  of  both  commercial  and 
recreational  fishermen.  NMFS  also 
received  comments  stating  that  it  is 
essential  to  know  the  universe  of 
participants  and  the  total  effort  that  is 
involved  in  the  recreational  sector  of 
HMS  fisheries.  It  was  stated  that  the 
permits  could  be  used  to  further  our 
scientific  understanding  of  these  HMS. 
The  comment  stated  that  the  permit 
should  be  merged  with  the  current 
Atlantic  tunas  Angling  category  permit 
to  reduce  the  burden  on  the  recreational 
.sector.  NMFS  also  received  a  comment 
stating  that  there  are  other  methods  of 
identifying  the  universe  of  recreational 
HMS  fishermen,  such  as  coordinating 
with  the  states,  which  would  relieve  the 
public  of  the  burden  of  having  to  renew 
the  Federal  permit  on  an  annual  basis. 

Response:  The  HMS  recreational 
permit  will  enable  NMFS  to  more 
accurately  monitor  recreational  landings 
and  generate  catch  and  release  statistics 
for  all  recreational  HMS,  thereby 
enhancing  HMS  management  and 
research  efforts.  Knowledge  of  the 
universe  of  recreational  fishermen  and 
of  total  fishing  effort,  catch,  and  bycatch 
is  incomplete  at  present,  with  most  data 
collection  currently  focused  on  the 
Atlantic  tunas  fisheries.  Estimates  of 
some  of  these  parameters  are  currently 
made  using  survey  instruments,  such  as 
the  Large  Pelagic  Survey  (LPS)  and  the 
Marine  Recreational  Fisheries  Statistics 
Survey  (MRFSS),  as  well  as  reporting 
from  registered  tournaments.  The 
current  Atlantic  timas  angling  category 
permit  will  be  replaced  with  an  Atlantic 
HMS  recreational  permit  system,  which 
will  greatly  improve  information 
available  to  NMFS  regarding  the 
recreational  Atlantic  HMS  fisheries  by 
providing  an  acciu-ate  measure  of 
participation,  which  will  improve 
estimates  of  effort,  catch,  and  bycatch 
(including  discards)  for  several 
important  species. 


Comment  3:  NMFS  received  a  number 
of  comments  stating  that,  due  to  the 
natiu-e  of  the  HMS  fisheries,  effective 
management  is  essential  throughout  the 
entire  range  of  the  regulated  species. 
These  commenters  agreed  that  NMFS 
must  exercise  jurisdiction  over  U.S.- 
flagged  vessels  regardless  of  where  a 
vessel  is  fishing. 

Response:  NMFS  recognizes  that 
state-federal  jiuisdictional  issues  are 
complex.  NMFS  will  work  with  the 
individual  states  to  evaluate  how  permit 
conditions  applied  to  recreational 
vessels  issued  Federal  permits  may 
resolve  jurisdictional  concerns.  Upon 
completing  discussions  with  the  states, 
NMFS  may  address  this  issue  in  a 
separate  rulemaking. 

Comment  4:  Many  comments  stated 
that  the  different  retention  limits  for 
inspected  headboats  are  justifiable 
provided  that  there  is  a  maximum 
retention  limit  placed  upon  the  vessel. 

Response:  With  the  BFT  retention 
limits  generally  defined  in  terms  of  the 
niunber  of  fish  that  can  be  retained  per 
vessel,  a  maximum  retention  limit  can 
be  inequitable  for  U.S.  Coast  Guard 
(USCG)  inspected  vessels  authorized  to 
carry  a  larger  number  of  passengers. 
This  action  clarifies  the  HMS 
regulations  for  setting  differential 
retention  limits  by  vessel  type  (e.g., 
charter  boat  vs.  headboat). 

Comment  5:  Several  comments  stated 
that  the  E-comments  system  is  a  step  in 
the  right  direction  in  providing  the 
public  with  efficient  means  to  submit 
comments,  and  in  allowing  NMFS  to 
take  more  stakeholders'  insights  into 
account  when  making  final  rules.  Some 
commenters  also  stated  that  having  the 
ability  to  see  previously  submitted 
comments  enhances  their  understanding 
of  the  proposed  changes  and  the 
potential  impacts. 

Response:  NMFS'  E-comments  pilot 
project  was  a  success.  NMFS  will 
expand  the  use  of  this  system  and  will 
continue  to  explore  ways  to  use 
technology  to  enhance  the  public's 
ability  to  learn  about  and  participate  in 
NMFS  rulemaking  activities. 

Comment  6:  Some  commenters  stated 
that  the  HMS  CHB  recreational  trip 
definition  should  be  coordinated  with 
the  regional  fishery  management 
coimcils,  NMFS  law  enforcement,  and 
USCG  to  minimize  the  confusion  and 
complexity  with  different  definitions  in 
different  fisheries. 

Response:  NMFS  coordinated  with 
other  management  bodies  and 
enforcement  agencies  to  develop  a 
recreational  trip  definition  for  HMS 
CHB  vessels.  This  issue  was  discussed 
at  length  during  the  2001  Advisory 
Panel  (AP)  meeting,  and  there  was 


general  consensus  among  the  AP 
members  that  defining  a  charter  trip  in 
a  manner  similar  to  that  used  in  the 
NMFS  Southeast  Region  regulations 
(based  on  paying  passengers  aboard 
and/or  the  number  of  persons  aboard, 
with  three  people  or  less  on  board 
constituting  a  "commercial"  trip  and 
more  than  three  on  board  constituting  a 
"charter"  trip)  is  appropriate  for  HMS, 
especially  regarding  the  YFT  bag  limit 
issue. 

Comment  7:  A  few  comments 
received  stated  that  it  is  imacceptable  to 
charge  every  fishermen  $27.00  per  year 
for  the  use  of  the  HMS  resources.  These 
commenters  felt  that  the  fee  was  a 
means  of  generating  funds  for  the 
Federal  government  and  that  NMFS 
could  establish  a  permit  program  and 
obtain  the  same  information  without 
charging  a  fee.  Other  commenters  stated 
that  the  fee  is  reasonable. 

Response:  Under  the  Magnuson- 
Stevens  Act,  NMFS  is  authorized  to 
charge  fees  for  permits  to  participants  in 
fisheries  conducted  in  the  U.S. 
exclusive  economic  zone. 
Administrative  costs  recovery  is  a 
NOAA  policy,  and  the  fee  is  calculated 
aimually  to  recover  the  costs 
attributable  to  the  automated  permit  and 
reporting  system.  Under  current  law, 
these  funds  cannot  be  directly  applied 
to  NMFS'  programs,  but  must  be 
deposited  into  the  General  Fund  of  the 
United  States  Treasury. 

Classification 

These  regulatory  amendments  are 
published  under  the  authority  of  the 
Magnuson-Stevens  Act,  16  U.S.C.  1801 
et  seq.  and  the  Atlantic  Tunas 
Convention  Act,  16  U.S.C.  971  et  seq. 
The  Assistant  Administrator  (AA)  for 
Fisheries,  NOAA,  has  determined  that 
the  regulations  contained  in  this  final 
rule  are  necessary  to  implement  the 
recommendations  of  ICCAT  and  for  the 
management  of  the  Atlantic  HMS 
fisheries. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Conunerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA)  at 
the  proposed  rule  stage  that,  if 
implemented,  this  final  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  that  would 
alter  the  basis  for  this  determination. 
However,  as  noted  above,  a  few  of  the 
comments  received  expressed  concern 
about  charging  a  fee  for  the  use  of  the 
HMS  resources.  These  commenters  felt 
that  the  permit  fee  was  a  means  to 
generate  funds  for  the  Federal 
government  and  that  NMFS  could 
establish  a  permit  program  without 
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charging  a  fee.  However,  under  the 
Magnuson-Stevens  Act,  NMFS  is 
authorized  to  charge  fees  for  permits 
issued  to  participants  in  fisheries 
conducted  in  the  U.S.  exclusive 
economic  zone.  Further,  administrative 
cost  recovery  is  NOAA's  policy,  and  the 
minimal  fee  (currently  $27  per  year)  is 
calculated  annually  to  recover  the  costs 
attributable  to  the  automated  permit  and 
reporting  system.  Under  current  law, 
these  funds  cannot  be  directly  applied 
to  NMFS'  programs,  but  must  be 
deposited  into  the  General  Fund  of  the 
United  States  Treasury.  Given  the  prior 
certification  to  SBA,  neither  an  Initial 
nor  a  Final  Regulatory  Flexibility 
Analysis  was  prepared. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  an  Environmental 
Assessment  (EA)  for  this  final  rule,  and 
the  AA  has  concluded  that  there  would 
be  no  significant  impact  on  the  human 
environment.  The  EA  presents  analyses 
of  the  anticipated  impacts  of  these  final 
actions  and  the  other  alternatives 
considered.  A  copy  of  the  EA  and  other 
analytical  docimients  prepared  for  this 
final  rule  are  available  fi-om  NMFS  (see 
ADDRESSES). 

The  regulations  implemented  through 
this  final  rule  are  not  expected  to 
increase  endangered  species  or  marine 
mammal  interaction  rates.  On 
September  7,  2000,  NMFS  reinitiated 
formal  consultation  for  all  HMS 
commercial  fisheries  imder  section  7  of 
the  Endangered  Species  Act.  A 
Biological  Opinion  (BiOp)  issued  June 
14,  2001,  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fishery  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  turtle  species  under 
NMFS  jurisdiction.  On  July  9,  2002  (67 
FR  45393),  NMFS  implemented  the 
reasonable  and  prudent  alternative 
required  by  the  BiOp.  None  of  the 
actions  in  this  final  rule  would  have  any 
additional  impact  on  sea  turUes  as  these 
actions  would  not  likely  increase  or 
decrease  pelagic  longline  effort,  nor  are 
they  expected  to  shift  effort  into  other 
fishing  areas.  No  irreversible  or 
irretrievable  commitments  of  resources 
are  expected  from  the  final  actions  that 
would  adversely  eiffect  the 
implementation  of  the  requirements  of 
the  BiOp. 

The  areas  affected  by  these  final 
actions  have  been  identified  as  essential 
fish  habitat  (EFH)  for  species  managed 
by  the  New  England  Fishery 
Management  Council,  the  Mid- Atlantic 
Fishery  Management  Council,  the  South 
Atiantic  Fishery  Management  Council, 
the  Gulf  of  Mexico  Fishery  Management 


Council,  the  Caribbean  Fishery 
Management  Council,  and  the  HMS 
Management  Division  of  NMFS.  It  is  not 
anticipated  that  the  actions  will  have 
any  adverse  impacts  on  EFH;  therefore, 
no  consultation  is  required. 

This  final  rule  contains  two  new 
collection-of-information  requirements 
and  restates  several  existing  reporting 
requirements  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (FRA).  The  first  new 
collection  of  information  is  approved 
under  OMB  Control  Number  0648-0327 
and  is  an  extension  of  the  Atlantic  timas 
recreational  Angling  category  permit 
requirement  to  include  fishermen  who 
fish  for  all  Atlantic  HMS,  including 
swordfish,  sharks,  and  billfish,  with  an 
estimated  public  reporting  burden  of  30 
minutes  per  response  for  initial  permit 
applications  and  6  minutes  per  response 
for  renewing  the  permit.  The  second 
collection  is  approved  under  OMB 
Control  Number  0648-0373  and  extends 
gear-marking  requirements  to  persons 
acquiring  this  permit  who  were  not 
previously  subject  to  a  permit 
requirement,  with  an  estimated 
response  time  of  15  minutes  per  float. 
This  final  rule  also  restates  a  number  of 
collection-of-information  requirements 
that  OMB  has  previously  approved. 
These  requirements  and  their  OMB 
control  numbers  and  estimated  response 
times  are:  vessel  permits  for  Atlantic 
tunas  and  AUantic  HMS  Charter/ 
headboats.  initial  (30  minutes;  0648- 
0327)  and  renewal  (6  minutes;  0648- 
327);  vessel  permits  for  AUantic  shark 
and  swordfish  (20  minutes;  0648-0205); 
dealer  permits  for  Atlantic  sharks  and 
swordfish  (5  minutes;  0648-0205);  call 
in  recreational  landing  reports  for 
Atlantic  bluefin  tuna  (5  minutes;  0648- 
0328);  dealer  permits  for  Atlantic  tunas 
(5  minutes;  0648-0202);  gear  marking 
(15  minutes;  0648-0373);  and  vessel 
marking  (45  minutes;  0648-0373). 

All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  data  collection, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to,  a  penalty  for  failure  to 
comply  with,  a  collection  of  information 
subject  to  the  requirements  of  the  PRA, 
unless  that  collection  of  information 


displays  a  currenUy  valid  OMB  control 
number. 

List  of  Subiects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels, 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
record  keeping  requirements.  Statistics, 
Treaties. 

Dated:  December  10,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635,  is  amended 
as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPEaES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  Authority:  16  U.S.C.  971  et  seq.; 
16U.S.C.  1801  etseq. 

2.  In  §  635.2,  the  definition  for  "For- 
hire  trip"  is  added,  in  alphabetical 
order,  to  read  as  follows: 

§635 J    Definitions. 

•  •         •         •         • 

For-hire  trip  means  a  recreational 
fishing  trip  taken  by  a  vessel  with  an 
AUantic  HMS  Charter/Headboat  permit 
during  which  paying  passenger(s)  are 
aboard;  or,  for  uninspected  vessels,  trips 
during  which  there  are  more  than  three 
persons  aboard,  including  operator  and 
crew;  or,  for  vessels  that  have  been 
issued  a  Certificate  of  Inspection  by  the 
U.S.  Coast  Guard  to  carry  passengers  for 
hire,  trips  during  which  there  are  more 
persons  aboard  than  the  number  of  crew 
specified  on  the  vessel's  Certificate  of 
Inspection. 

•  •        *        •        * 

3.  In  §  635.4,  paragraphs  (a)(1),  (a)(2), 
(a)(5),  (b),  (d)(1)  Uirough  (d)(3),  (h)(1) 
introductory  text,  and  (m)(l)  are  revised, 
and  paragraph  (c)  is  added  to  read  as 
follows: 

§635.4    Psnnlts  and  foes. 

•  *         •        *         * 

(a)  General.  (1)  Authorized  activities. 
Each  permit  issued  by  NMFS  authorizes 
certain  activities,  and  persons  may  not 
conduct  these  activities  without  the 
appropriate  permit,  unless  otherwise 
authorized  by  NMFS  in  accordance  with 
this  part.  In  certain  cases,  additional 
permits  may  be  required  to  authorize 
these  same  or  related  activities  under 
federal,  state  or  local  jurisdictions. 

(2)  Vessel  permit  inspection.  The 
owner  or  operator  of  a  vessel  of  the 
United  States  must  have  the  appropriate 
valid  permit  on  board  the  vessel  to  fish 
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for,  take,  retain,  or  possess  AUantic 
HMS  when  engaged  in  recreational 
fishing  and  to  fish  for,  take,  retain  or 
possess  AUantic  timas,  swordfish,  or 
sharks  when  engaged  in  commercial 
fishing.  The  vessel  operator  must  make 
such  permit  available  for  inspection 
upon  request  by  NMFS  or  by  a  person 
authorized  by  NMFS.  The  owner  of  the 
vessel  is  responsible  for  satisfying  all  of 
the  requirements  associated  with 
obtaining,  maintaining,  and  making 
available  for  inspection  all  required 
vessel  permits. 
*        *        *        *        * 

(5)  Display  upon  offloading.  Upon 
transfer  of  AUantic  HMS,  the  owner  or 
operator  of  the  harvesting  vessel  must 
present  for  inspection  the  vessel's  HMS 
Charter/Headboat  permit  and/or 
Atlantic  tunas,  shark,  or  swordfish 
permit  to  the  receiving  dealer.  The 
permit  must  be  presented  prior  to 
completing  any  applicable  landing 
report  specified  at  §  635.5(a)(1),  (a)(2) 
and  (b)(2)(i). 
***** 

(b)  HMS  Charter/Headboat  permits. 
(1)  The  owner  of  a  charter  boat  or 
headboat  used  to  fish  for,  take,  retain,  or 
possess  any  AUantic  HMS  must  obtain 
an  HMS  Charter/Headboat  permit.  A 
vessel  issued  an  HMS  Charter/Headboat 
permit  for  a  fishing  year  shall  not  be 
issued  an  HMS  Angling  permit  or  an 
Atlantic  Tunas  permit  in  any  category 
for  that  same  fishing  year,  regardless  of 
a  change  inthe  vessel's  ownership. 

(2)  While  persons  aboard  a  vessel  that 
has  been  issued  an  HMS  Charter/ 
Headboat  permit  are  fishing  for  or  are  in 
possession  of  AUantic  HMS,  the 
operator  of  the  vessel  must  have  a  valid 
Merchant  Marine  License  or 
Uninspected  Passenger  Vessel  License, 
as  applicable,  issued  by  the  U.S.  Coast 
Guard  pursuant  to  regulations  at  46  CFR 
part  10.  Such  Coast  Guard  license  must 
be  carried  on  board  the  vessel. 

(c)  HMS  Angling  permits.  The  owner 
of  each  vessel  used  to  fish  recreationally 
for  AUantic  HMS  or  on  which  AUantic 
HMS  are  retained  or  possessed,  must 
obtain  an  HMS  Angling  permit.  AUantic 
HMS  caught,  retained,  possessed,  or 
landed  by  persons  on  board  vessels  with 
an  HMS  Angling  permit  may  not  be  sold 
or  transferred  to  any  person  for  a 
commercial  purpose.  A  vessel  issued  an 
HMS  Angling  permit  for  a  fishing  year 
shall  not  be  issued  an  HMS  Charter/ 
Headboat  permit  or  an  AUantic  Timas 
permit  in  any  category  for  that  same 
fishing  year,  regardless  of  a  change  in 
the  vessel's  ov*mership.  An  AUantic 

•  Tunas  Angling  category  permit  issued 
for  the  2002  fishing  year  shall  meet  the 


vessel  permit  requirements  of  this 
paragraph  through  May  31,  2003. 

(d)  Atlantic  Timas  vessel  permits.  (1) 
The  owner  of  each  vessel  used  to  fish 
for  or  take  Atlantic  tunas  commercially 
or  on  which  Atlantic  tunas  are  retained 
or  possessed  with  the  intention  of  sale 
must  obtain  an  HMS  Charter/Headboat 
permit  issued  under  paragraph  (b)  of 
this  section,  or  an  AUantic  tunas  permit 
in  one,  and  only  one,  of  the  following 
categories:  General,  Harpoon,  Longline, 
Purse  Seine,  or  Trap. 

(2)  Persons  aboard  a  vessel  with  a 
valid  Atlantic  Tunas,  HMS  Angling,  or 
HMS  Charter/Headboat  permit  may  fish 
for,  take,  retain,  or  possess  AUantic 
tunas,  but  only  in  compliance  with  the 
quotas,  catch  limits,  size  classes,  and 
gear  applicable  to  the  permit  category  of 
the  vessel  fi'om  which  he  or  she  is 
fishing.  Persons  may  sell  AUantic  tunas 
only  if  the  harvesting  vessel  has  a  valid 
permit  in  the  General,  Harpoon, 
Longline,  Purse  Seine,  or  Trap  category 
of  the  AUantic  Tunas  permit  or  a  valid 
HMS  Charter/Headboat  permit. 

(3)  A  vessel  issued  an  AUantic  Tunas 
permit  in  any  category  for  a  fishing  year 
shall  not  be  issued  an  HMS  Angling 
permit,  HMS  Charter/Headboat  permit, 
or  an  AUantic  Tunas  permit  in  any  other 
category  for  that  same  fishing  year, 
regardless  of  a  change  in  the  vessel's 
ownership. 

•        «        *        *        • 

(h)*** 

(1)  Atlantic  Tunas,  HMS  Angling,  and 
HMS  Charter/Headboat  vessel  permits. 

***** 

(m)  Renewal-(l)  General.  Persons 
must  apply  annually  for  a  dealer  permit 
for  AUantic  tunas,  sharks,  and 
swordfish,  and  for  an  AUantic  HMS 
Angling.  HMS  Charter/Headboat.  tunas, 
shark,  or  swordfish  vessel  permit. 
Except  as  specified  in  the  instructions 
for  automated  renewals,  a  renewal 
application  must  be  submitted  to  NMFS, 
at  an  address  designated  by  NMFS,  at 
least  30  days  before  a  permit's 
expiration  to  avoid  a  lapse  of  permitted 
status.  NMFS  will  renew  a  permit 
provided  that  the  specific  requirements 
for  the  requested  permit  are  met, 
including  those  described  in  §  635.4 
(1)(2),  all  reports  required  under  the 
Magnuson-Stevens  Act  and  ATCA  have 
been  submitted,  including  those 
described  in  §  635.5,  and  the  applicant 
is  not  subject  to  a  permit  sanction  or 
denial  under  paragraph  (a)(6)  of  this 
section. 
***** 

4.  In  §  635.5,  the  first  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 


§635.5    Recordlceeping  and  reporting. 

***** 

(c)  Anglers.  The  owner  of  a  vessel 
permitted  in  the  HMS  Angling  or  HMS 
Charter/Headboat  category  must  report 
all  BFT  landed  under  the  Angling 
category  quota  to  NMFS  through  the 
automated  catch  reporting  system  by 
calling  1-888-USA-TUNA  or  posting 
the  required  information  at  http:// 
www.nmfspermits.com  within  24  hours 
of  the  landing.  *  *  * 
***** 

5.  In  §  635.6,  paragraph  (b)(1) 
introductory  text  and  the  first  sentence 
of  paragraph  (c)(1)  are  revised  to  read  as 
follows: 

§  635.6    Vessel  and  gear  identification. 

***** 

(b)  Vessel  identification.  (1)  An  owner 
or  operator  of  a  vessel  for  which  a 
permit  has  been  issued  under  §  635.4, 
other  than  an  HMS  Angling  permit, 
must  display  the  vessel  number 
***** 

(c)  Gear  identification.  (1)  The  owner 
or  operator  of  a  vessel  for  which  a 
permit  has  been  issued  under  §  635.4 
and  that  uses  a  handline,  harpoon, 
longline,  or  gillnet,  must  display  the 
vessel's  name,  registration  number  or 
AUantic  Tunas,  HMS  Angling,  or  HMS 
Charter/Headboat  permit  number  on 
each  float  attached  to  a  handline  or 
harpoon  and  on  the  terminal  floats  and 
high-flyers  (if  applicable)  on  a  longline 
or  gillnet  used  by  the  vessel  •  •  • 
***** 

6.  In  §  635.22,  paragraphs  (a),  (c),  and 
(d)  are  revised  to  read  as  follows: 

§  635.22    Recreational  retention  limits. 

(a)  General.  AUantic  HMS  caught, 
possessed,  retained,  or  landed  under 
these  recreational  retention  limits  may 
not  be  sold  or  transferred  to  any  person 
for  a  commercial  purpose.  Recreational 
retention  limits  apply  to  a  longbill 
spearfish  taken  or  possessed  shoreward 
of  the  outer  boundary  of  the  AUantic 
EEZ,  to  a  shark  taken  from  or  possessed 
in  the  Atlantic  EEZ,  and  to  a  yellowfin 
or  bluefin  tuna  taken  from  or  possessed 
in  the  Atlantic  Ocean.  The  operator  of 
a  vessel  for  which  a  retention  limit 
applies  is  responsible  for  the  vessel 
retention  limit  and  the  cumulative 
retention  limit  based  on  the  number  of 
persons  aboard.  Federal  recreational 
retention  limits  may  not  be  combined 
with  any  recreational  retention  limit 
applicable  in  state  waters. 
***** 

(c)  Sharks.  One  shark  from  either  the 
large  coastal,  small  coastal  or  pelagic 
group  may  be  retained  per  vessel  per 
trip,  subject  to  the  size  limits  described 
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in  §  635.20(e).  and,  in  addition,  one 
Atlantic  sharpnose  shark  may  be 
retained  per  person  per  trip.  Regardless 
of  the  length  of  a  trip,  no  more  than  one 
Atlantic  sharpnose  shark  per  person 
may  be  possessed  on  board  a  vessel.  No 
prohibited  sharks  listed  in  Table  l(d]  of 
appendix  A  to  this  part  may  be  retained. 
The  recreational  retention  limit  for 
sharks  applies  to  a  person  who  fishes  in 
any  manner,  except  to  a  person  aboard 
a  vessel  issued  an  Atlantic  Sharks  LAP 
under  §  635.4.  When  a  commercial 
Atlantic  shark  fishery  is  closed  under  § 
635.28.  the  recreational  retention  limit 
for  sharks  may  be  applied  to  persons 
aboard  a  vessel  issued  an  Atlantic 
Sharks  LAP  under  §  635.4,  only jf  that 
vessel  has  also  been  issued  an  HMS 
Charter/ Headboat  permit  under  §  635.4 
and  is  engaged  in  a  for-hire  trip.(d) 
Yellowfin  tuna.  Three  yellowfin  tunas 
per  person  per  day  may  be  retained. 
Regardless  of  the  length  of  a  trip,  no 
more  than  three  yellowfin  tima  per 
person  may  be  possessed  on  board  a 
vessel.  The  recreational  retention  limit 
for  yellowfin  tuna  applies  to  a  person 
who  fishes  in  any  manner,  except  to  a 
person  aboard  a  vessel  issued  an 
Atlantic  Tunas  vessel  permit  under  § 
635.4.  The  recreational  retention  limit 
for  yellowfin  tuna  applies  to  persons 
aboard  a  vessel  that  has  been  issued  an 
HMS  Chculer/Headboat  permit  only 
when  the  vessel  is  engaged  in  a  for-hire 
trip. 

7.  In  §  635.23.  paragraphs  (b) 
introductory  text,  (b)(2),  (b)(3),  (c) 
introductory  text,  and  (c)(3)  are  revised 
to  read  as  follows: 

i  635.23    Retention  limits  for  BFT. 

***** 

(b)  Angling  category.  BFT  may  be 
retained  and  landed  under  the  daily 
limits  and  quotas  applicable  to  the 
Angling  category  by  persons  aboard 
vessels  issued  an  HMS  Angling  permit 
as  follows: 
*         •         •         *         • 

(2)  School,  large  school,  or  small 
medium  BFT.  (i)  No  school,  large 
school,  or  small  medium  BFT  may  be 
retained,  possessed,  landed,  or  sold  in 
the  Gulf  of  Mexico. 

(ii)  One  school,  large  school,  or  small 
medium  BFT  per  vessel  per  day  may  be 
retained,  possessed,  or  landed  outside 
the  Gulf  of  Mexico.  Regardless  of  the 
length  of  a  trip,  no  more  than  a  single 
day's  allowable  catch  of  school,  large 
school,  or  small  medium  BFT  may  be 
possessed  or  retained. 

(3)  Changes  to  retention  limits.  To 
provide  for  mciximum  utilization  of  the 
quota  for  BFT  spread  over  the  longest 
p«iod  of  time,  NMFS  may  increase  or 


decrease  the  retention  limit  for  any  size 
class  BFT  or  change  a  vessel  trip  limit 
to  an  angler  limit  and  vice  versa.  Such 
increase  or  decrease  in  retention  limit 
will  be  based  on  a  review  of  daily 
landing  trends,  availability  of  the 
species  on  the  fishing  grounds,  and  any 
other  relevant  factors.  Such  adjustments 
to  the  retention  limits  may  be  applied 
separately  for  persons  aboard  a  specific 
vessel  type,  such  as  private  vessels, 
headboats  or  charter  boats.  NMFS  will 
adjust  the  daily  retention  limit  specified 
in  paragraph  (b)(2)  of  this  section  by 
filing  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
the  adjustment.  Such  adjustment  will 
not  be  effective  until  at  least  3  calendar 
days  after  notification  is  filed  with  the 
Office  of  the  Federal  Register  for 
publication. 

(c)  HMS  Charter/Headboat.  Persons 
aboard  a  vessel  issued  an  HMS  Charter/ 
Headboat  permit  may  retain  and  land 
BFT  under  the  daily  limits  and  quotas 
applicable  to  the  Angling  category  or  the 
General  category  as  follows: 
***** 

(3)  When  fishing  other  than  in  the 
Gulf  of  Mexico  and  when  the  fishery 
under  the  General  category  has  not  been 
closed  under  §  635.28.  a  person  aboard 
a  vessel  that  has  been  issued  an  HMS 
Charter/Headboat  permit  may  fish  under 
either  the  retention  limits  applicable  to 
the  General  category  specified  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  or  the  retention  limits  applicable 
to  the  Angling  category  specified  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section.  The  size  category  of  the  first 
BFT  retained  will  determine  the  fishing 
category  applicable  to  the  vessel  that 
day. 
•        •        •        •        • 

8.  In  §  635.27,  the  first  three  sentences 
of  paragraph  (a)  introductory  text,  the 
first  two  sentences  of  paragraph  (a)(l)(i) 
introductory  text,  and  the  first  sentence 
of  paragraph  (a)(2)  introductory  text  are 
revised  to  read  as  follows: 

§635^7    Quotas. 

(a)  BFT.  Consistent  with  ICCAT 
recommendations.  NMFS  will  subtract 
any  allowance  for  dead  discards  firom 
the  fishing  year's  total  U.S.  quota  for 
BFT  that  can  be  caught  and  allocate  the 
remainder  to  be  retained,  possessed,  or 
landed  by  persons  and  vessels  subject  to 
U.S.  jurisdiction.  The  total  landing 
quota  will  be  divided  among  the 
General,  Angling.  Harpoon.  Purse  Seine, 
Longline,  and  Trap  categories. 
Consistent  with  these  allocations  and 
other  applicable  restrictions  of  this  part. 
BFT  may  be  taken  by  persons  aboard 
vessels  issued  Atlantic  Tunas  permits, 


HMS  Angling  permits,  or  HMS  Charter/ 
Headboat  permits.  *  *  * 

(1)  *  *  * 

(i)  Catches  from  vessels  for  which 
General  category  Atlantic  Tunas  permits 
have  been  issued  and  certain  catches 
fi-om  vessels  for  which  an  HMS  Charter/ 
Headboat  permit  has  been  issued  are 
counted  against  the  General  category 
landings  quota.  See  §  635.23  (c)(3) 
regarding  landings  by  vessels  with  an 
HMS  Charter/Headboat  permit  that  are 
counted  against  the  General  category 
landings  quota.  *  *  * 

•  *        *        •        * 

(2)  Angling  category  landings  quota. 
The  total  amount  of  BFT  that  may  be 
caught,  retained,  possessed,  and  landed 
by  anglers  aboard  vessels  for  which  an 
HMS  Angling  permit  or  an  HMS 
Charter/Headboat  permit  has  been 
issued  is  19.7  percent  of  the  overall 
annual  U.S.  BFT  landings  quota.  *  *  * 
***** 

9.  In  §  635.28,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  635.28    Closures. 

***** 

(b)*** 

(3)  When  the  fishery  for  a  shark 
species  group  is  closed,  a  fishing  vessel 
issued  an  Atlantic  Sharks  LAP  pursuant 
to  §  635.4  may  not  possess  or  sell  a 
shark  of  that  species  group,  except 
under  the  conditions  specified  in  § 
635.22  (a)  and  (c),  and  a  permitted  shark 
dealer  may  not  purchase  or  receive  a 
shark  of  that  species  group  from  a  vessel 
issued  an  Atlantic  Sharks  LAP,  except 
that  a  permitted  shark  dealer  or 
processor  may  possess  sharks  that  were 
harvested,  off-loaded,  and  sold,  traded, 
or  bartered,  prior  to  the  effective  date  of 
the  closure  and  were  held  in  storage. 

*  *        *        *        •    . 

10.  In  §  635.31,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  635.31    RestrictkMis  on  sale  and 
purchase. 

(a)  Atlantic  tunas.  (1)  Persons  that 
own  or  operate  a  vessel  from  which  an 
Atlantic  tima  is  landed  or  offloaded  may 
sell  such  Atlantic  tuna  only  if  that 
vessel  has  a  valid  HMS  Charter/ 
Headboat  permit,  or  a  General,  Harpoon, 
Longline,  Fhirse  Seine,  or  Trap  category 
permit  for  Atlantic  Tunas  issued  imder 
this  part.  However,  no  person  shall  sell 
a  BFT  smaller  than  the  large  mediimi 
size  class.  Also,  no  large  medium  or 
giant  BFT  taken  by  a  person  aboard  a 
vessel  with  an  Atlantic  HMS  Charter/ 
Headboat  permit  fishing  in  the  Gulf  of 
Mexico  at  any  time,  or  fishing  outside 
the  Gulf  of  Mexico  when  the  fishery 
under  the  General  category  has  been 
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closed,  shall  be  sold  (see  §  635.23(c)). 
Persons  shall  sell  Atlantic  tunas  only  to 
a  dealer  that  has  a  valid  permit  for 
purchasing  Atlantic  tunas  issued  imder 
this  part. 
***** 

11.  In  §  635.71,  paragraphs  (b)(1), 
(b)(3),  (b)(14),  and  (b)(15),  are  revised  to 
read  as  follows: 

§635.71     Prohibitions. 

***** 

(1)  Engage  in  fishing  with  a  vessel  that 
has  been  issued  an  Atlantic  Tunas  or 
Atlantic  HMS  permit  under  §  635.4, 
unless  the  vessel  travels  to  and  firom  the 
area  where  it  v^U  be  fishing  under  its 
own  power  and  the  person  operating 
that  vessel  brings  any  BFT  under  control 
(secured  to  the  catcbing  vessel  and/or 
brought  on  board)  with  ho  assistance 
from  another  vessel,  except  as  shown  by 
the  operator  that  the  safety  of  the  vessel 
or  its  crew  was  jeopardized  or  other 
circumstances  existed  that  were  beyond 
the  control  of  the  operator. 
***** 

(3)  Fish  for,  catch,  retain,  or  possess 
a  BFT  less  than  the  large  medium  size 
class  by  a  person  aboard  a  vessel  other 
than  one  that  has  on  board  a  valid  HMS 
Angling  or  Charter/Headboat  permit,  or 
an  Atlantic  timas  Purse  Seine  category 
permit  as  authorized  under  §  635.23  (b), 
(c).  and  (e)(2). 
•        ****' 

(14)  As  a  person  aboard  a  vessel 
issued  an  HMS  Angling  or  Charter/ 
Headboat  permit,  fail  to  immediately 
cease  fishing  and  immediately  return  to 
port  after  catching  a  large  medium  or 
giant  BFT  or  fail  to  report  such  catch, 
as  specified  in  §  635.23(b)(l)(iii)  and 
(c)(1)  through  (c)(3). 

(15)  As  a  person  aboard  a  vessel 
issued  an  HMS  Angling  or  HMS 
Charter/Headboat  jjermit,  sell,  offer  for 
sale,  or  attempt  to  sell  a  large  medium 
or  giant  BFT  retained  when  fishing 
under  the  circumstances  specified  in  § 
635.23(b)(l)(iii)  and  (c)(1)  through  (c)(3). 
***** 
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Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Bycatch  Rate 
Standards  for  the  First  Half  of  2003 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Pacific  halibut  and  red  king  crab 
bycatch  rate  standards;  request  for 
comments. 

SUMMARY:  NMFS  announces  Pacific 
halibut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  2003. 
Publication  of  these  bycatch  rate 
standards  is  necessary  under  regulations 
implementing  the  vessel  incentive 
program  (VIP).  This  action  is  necessary 
to  implement  the  bycatch  rate  standards 
for  trawl  vessel  operators  who 
participate  in  the  Alaska  groundfish 
trawl  fisheries.  The  intent  of  this  action 
is  to  avoid  excessive  prohibited  species 
bycatch  rates  and  promote  conservation 
of  groundfish  and  Dther  fishery 
resources. 

DATES:  Effective  1200  hours,  Alaska 
local  time  (A.l.t.),  January  20,  2003, 
through  2400  hours,  A.l.t.,  Jime  30, 
2003.  Comments  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  p.m.,  A.l.t,  January  2, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  to  Sue  Salveson,  Assistant 
Regional  Administrator,  Sustainable 
Fisheries  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668,  Attn:  Lori  Gravel. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  907-586-7557.  Courier 
or  hand  delivery  of  comments  may  be 
made  to  NMFS  in  the  Federal  Building, 
Room  453,  Juneau,  AK  99801. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228,  fax  907- 
586-7465,  e-mail 
mary.furuness@noaQ.gov. 

SUPPLEMENTARY  INFORMATION:  The 

domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  and  Gulf  of  Alaska  (GOA) 
are  managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 


and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  are 
implemented  by  regulations  governing 
the  U.S.  groundfish  fisheries  at  50  CFR 
part  679. 

Regulations  at  §679.21(0  implement 
the  VIP  to  reduce  halibut  and  red  king 
crab  bycatch  rates  in  the  groundfish 
trawl  fisheries.  Under  the  incentive 
program,  operators  of  trawl  vessels  must 
not  exceed  Pacific  halibut  bycatch  rate 
standards  specified  for  the  BSAI  and 
GOA  midwater  pollock  and  "other 
trawl"  fisheries  and  the  BSAI  yellowfin 
sole  and  "bottom  pollock"  fisheries. 
Vessel  operators  also  must  not  exceed 
red  king  crab  bycatch  rate  standards 
specified  for  the  BSAI  yellowfin  sole 
and  "other  trawl"  fisheries  in  Bycatch 
Limitation  Zone  1  (defined  in  §  679.2). 
The  fisheries  included  under  the 
incentive  program  are  defined  in 
regulations  at  §  679.21(f)(2). 

Regulations  at  §  679.21(f)(3)  require 
that  halibut  and  red  king  crab  bycatch 
rate  standards  for  each  fisherj'  included 
under  the  incentive  program  be 
published  in  the  Federal  Register.  The 
standards  are  in  effect  for  specified 
seasons  within  the  6-month  periods  of 
January  1  through  June  30,  and  July  1 
through  December  31.  Because  the 
Alaskan  groundfish  fisheries  are  closed 
to  trawling  from  January  1  to  January  20 
of  each  year  (§  679.23(c)),  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  is 
promulgating  bycatch  rate  standards  for 
the  first  half  of  2003  effective  from 
January  20,  2003,  through  June  30.  2003. 

As  required  by  §  679.21(f)(4),  bycatch 
rate  standards  are  based  on  the 
following  information: 

(A)  Previous  years'  average  observed 
bycatch  rates; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates; 

(C)  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §§  679.21(d)  and  (e); 

(D)  Anticipated  groimdfish  harvests 
for  that  fishery; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  and 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Adnunistrator. 

At  its  October  2002  meeting,  the 
Council  reviewed  Pacific  halibut  and 
red  king  crab  bycatch  rates  experienced 
by  vessels  participating  in  the  fisheries 
under  the  incentive  program  during 
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1998  2002.  The  Council  recommended 
that  the  same  rates  used  in  the  first  half 
of  2002  be  used  for  the  first  half  of  2003. 
Along  with  bycatch  rate  standards,  the 
industry  and  the  Council  are  exploring 
opportunities  under  fishery 
cooperatives  and  other  voluntary  or 
mandatory  arrangements  to  control 
bycatch  and  optimize  the  amount  of 
groundfish  harvested  under  halibut  and 
crab  bycatch  limits.  Under  §  679.50(k). 
vessel  specific  prohibited  species 
bycatch  rates  from  observer  data  are 
published  weekly  on  the  NMFS.  Alaska 
Region  website  (wv^rw. fakr.noaa.gov). 
The  Council's  recommended  bycatch 
rate  standards  are  listed  in  Table  1. 

TABLE  1— BYCATCH  RATE 
STANDARDS.  BY  FISHERY  AND 
QUARTER.  FOR  THE  FIRST 
HALF  OF  2003  FOR  PURPOSES 
OF  THE  VESSEL  INCENTIVE 
PROGRAM  IN  THE  BSAI  AND 
GOA. 


Fisheiy  and  quarter 


2003  by- 
catch rate 
starxjard 


Halibut  bycatch  rate  standards(kilogram  (kg) 
of  halibut/metric  ton  (mt)  of  grourxlftsh  catch) 

BSAI  Midwater  polkick 

Qt1 

Qt2 


BSAI  Bottom  pdkx* 

Qt  1 

Qt2 

BSAI  Yelk>wfin  sole 

Qtl 

Qt2 

BSAI  Other  trawl 

Qt1 

Qt2 

GOA  Midwater  polkxk 

Qtl 

Qt2 

GOA  Ottier  trawl 

Qtl 

Qt2 


1.0 
1.0 


5.0 
5.0 


5.0 
5.0 


30.0 
30.0 


1.0 
1.0 


40.0 
40.0 


Zone  1  red  king  crab  bycatch  rate  standards 
(number  of  crab/mt  of  groundfish  catch) 


BSAI 

yeltowfin  sole 

Qtl 

Qt2 

25 
2.5 

GOA 

Other  trawl 

Oil 

Qt2 

2.5 

2.5 

Bycatch  Rate  Standards  for  Pacific 
Halibut 

The  Regional  Administrator  based 
standards  for  the  first  half  of  2003  on 


the  anticipated  seasonal  fishing  effort 
for  groundfish  species  and  on  the  1998 
2002  halibut  bycatch  rates  observed  in 
the  trawl  fisheries  included  under  the 
vessel  incentive  program.  In  2002.  the 
BSAI  pollock  A  season  was  January  20 
through  June  10  and  the  pollock 
fisheries  for  processing  by  the  inshore 
and  offshore  components  ended  9  weeks 
prior  to  June  10.  Directed  fishing  for 
pollock  for  processing  by  the  inshore 
and  offshore  components  reopened  Jime 
10.  the  start  of  the  2002  pollock  B 
season.  Also,  the  community 
development  quota  (CDQ)  pollock 
fishery  ended  10  weeks  before  the  end 
of  the  A  season  and  did  not  resume 
imtil  mid-July.  In  2003,  the  proposed  A 
season  allowance  for  Bering  Sea  pollock 
(40  percent  of  the  directed  fishing 
allowance)  would  be  available  January 
20  through  June  10.  with  the  remainder 
available  Jime  10  through  November  1. 
As  in  past  years,  the  directed  fishing 
allowances  specified  for  the  first  2003 
pollock  season  likely  will  be  reached 
before  June  10.  In  the  GOA,  the  2003 
proposed  pollock  fishery  seasons  will  be 
fi-om  January  20  to  February  25  for  the 
"A"  season  and  from  March  10  to  May 
31  for  the  "B"  season. 

As  in  past  years,  the  halibut  bycatch 
rate  standard  recommended  for  the 
BSAI  and  GOA  midwater  pollock 
fisheries  (1  kg  halibut/mt  of  groundfish) 
is  higher  than  the  bycatch  rates 
normally  experienced  by  vessels 
participating  in  these  fisheries.  The 
average  halibut  bycatch  rates  for  the 
BSAI  2002  first  and  second  calendar 
quarter  fisheries  are  equal  to  0.08  and 
0.05  kg  halibut/mt  groundfish. 
respectively,  and  the  average  halibut 
bycatch  rates  for  the  GOA  2002  first 
calendar  quarter  fishery  is  equal  to  0.02 
kg  halibut/mt  groundfish.  In  the  GOA, 
directed  fishing  for  pollock  did  not 
occur  in  the  second  calendar  quarters  of 
2001  or  2002.  Thus,  the  incidental  catch 
rates  of  halibut  during  this  time  period 
in  2001  and  2002  are  zero.  The 
recommended  standard  is  intended  to 
encourage  vessel  operators  to  maintain 
off-bottom  trawl  operations. 

Since  1999,  the  use  of  nonpelagic 
trawl  gear  has  been  prohibited  when 
engaged  in  directed  fishing  for  non-CDQ 
pollock  in  the  BSAI  (§  679.24{h)W)- 
Even  with  this  prohibition,  a  vessel 
using  pelagic  trawl  gear  may  be  assigned 
to  the  BSAI  bottom  pollock  fishery 
defined  at  §679.21(0(2)  because 
assigiunent  to  the  bottom  pollock 
fishery  for  purposes  of  the  VTP  is  based 
on  retained  catch  composition  dtiring  a 
weekly  period  instead  of  gear  type.  If 
the  majority  of  the  catch  is  pollock,  but 
pollock  comprises  less  than  95  percent 
of  the  catch,  then  a  haul  is  assigned  to 


the  BSAI  bottom  pollock  fishery.  The 
prohibition  on  the  use  of  nonpelagic 
trawl  gear  has  reduced  the  number  of 
hauls  assigned  to  the  BSAI  bottom 
pollock  fishery.  Since  the  prohibition 
became  effective,  the  halibut  bycatch 
rates  for  this  fishery  are  low  compared 
to  the  halibut  bycatch  rate  standards 
established  for  this  fishery,  with  an 
average  halibut  bycatch  rate  for  the  2002 
first  and  second  calendar  quarter 
fisheries  equal  to  0.68  and  0.00  kg 
halibut/mt  groundfish,  respectively. 
Other  factors  that  could  affect  the 
spatial  and  temporal  distribution  of 
directed  fishing  for  pollock  include  the 
allocations  of  pollock  among  the  inshore 
and  offshore  fleets  under  the  American 
Fisheries  Act  and  the  implementation  of 
conservation  measures  that  are 
necessary  under  the  Endangered  Species 
Act  to  mitigate  pollock  fishery  impacts 
on  Steller  sea  lions.  At  this  time,  the 
effects  of  these  changes  on  halibut 
bycatch  rates  in  the  pollock  fishery  are 
unknown. 

Data  available  on  hahbut  bycatch 
rates  in  the  BSAI  yellowfin  sole  fishery 
diuing  the  first  and  second  quarters  of 
2002  showed  an  average  bycatch  rate  of 
5  and  13  kg  halibut/mt  of  groundfish, 
respectively.  These  rates  are  similar  to 
rates  experienced  in  past  years.  The 
Council's  recommendation  to  use  the 
same  bycatch  rates  in  2003  as  was  used 
in  2002  would  continue  bycatch  rate 
standards  that  represent  an  acceptable 
level  of  halibut  bycatch  in  the  yellowfin 
sole  fishery  while  encouraging  vessel 
operators  to  continue  efforts  to  avoid 
unacceptably  high  halibut  bycatch  rates 
while  participating  in  this  fishery. 

For  me  "otner  trawl"  fisheries,  the 
Council  supported  a  30-kg  halibut/mt  of 
groundfish  bycatch  rate  standard  for  the 
BSAI  and  a  40  kg  halibut/mt  of 
groundfish  bycatch  rate  standard  for  the 
CiOA.  Observer  data  collected  from  the 
2002  BSAI  "other  trawl"  fishery  show 
first  and  second  quarter  halibut  bycatch 
rates  of  10  and  26  kg  halibut/mt  of 
groundfish,  respectively.  Observer  data 
collected  from  the  2002  GOA  "other 
trawl"  fishery  show  first  and  second 
quarter  halibut  bycatch  rates  of  20  and 
61  kg  halibut/mt  of  groimdfish, 
respectively. 

Since  1997,  with  the  exception  of  the 
GOA  second  quarter  "'other  trawl" 
fishery,  the  average  bycatch  rates 
experienced  by  vessels  participating  in 
the  GOA  and  BSAI  ""other  trawl" 
fisheries  for  the  first  half  of  the  year 
have  been  lower  than  the  specified 
bycatch  rate  standards  for  these 
fisheries.  The  Council  and  NMFS  have 
determined  that  the  recommended 
halibut  bycatch  rate  standards  for  the 
'"other  trawl"  fisheries,  including  the 
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second  quarter  GOA  fishery,  would 
continue  bycatch  rate  standards  that 
represent  an  acceptable  level  of  halibut 
bycatch  in  these  fisheries  and  will 
encourage  vessel  operators  to  avoid  high 
halibut  bycatch  rates  while  participating 
in  these  fisheries.  Fiuthermore,  these 
standards  will  provide  some  leniency  to 
those  vessel  operators  who  choose  to 
use  large  mesh  trawl  gear  or  other 
devices  as  a  means  to  reduce  groimdfish 
discard  amounts  or  who  are  forced  to 
fish  in  different  seasons  or  fishing 
grounds  under  measures  implemented 
to  mitigate  fishing  impacts  on  Steller  sea 
lions  and  their  critical  habitat. 

Bycatch  Rate  Standards  for  Red  King 
Crab 

For  the  BSAI  yellowfin  sole  and 
"other  trawl"  fisheries  in  Zone  1  of  the 
Bering  Sea  subarea,  the  Council's 
reconunended  red  king  crab  bycatch  rate 
standard  is  2.5  crab/mt  of  groundfish. 
This  standard  is  unchanged  since  1992. 
The  red  king  crab  bycatch  rates 
experienced  by  the  BSAI  yellowfin  sole 
fishery  in  Zone  1  for  the  first  and 
second  quarters  of  2002  average  0.47 
and  1.76  crab/mt  of  groundfish, 
respectively.  Although  these  rates  are 
lower  than  the  standards,  these  rates  are 
higher  than  bycatch  rates  experienced  in 
previous  years.  The  average  bycatch 
rates  of  red  king  crab  experienced  in  the 
BSAI  "other  trawl"  fishery  during  the 
first  and  second  quarters  of  2002  were 
0.12  and  0.72  crab/mt  groundfish, 
respectively.  The  trawl  closures  in  Zone 
1  that  were  implemented  to  reduce  red 
king  crab  bycatch  are  one  of  the  primary 
reasons  the  red  king  crab  bycatch  rates 
remain  below  the  standards. 

For  the  period  January  through 
October  2002.  the  total  bycatch  of  red 
king  crab  by  trawl  vessels  fishing  in 


Zone  1  is  estimated  at  89,944  crab,  less 
than  the  97,000  red  king  crab  bycatch 
limit  established  for  the  trawl  fisheries 
in  Zone  1.  NMFS  anticipates  that  the 
2003  red  king  crab  bycatch  in  Zone  1 
will  be  similar  to  2002  because  the  crab 
bycatch  reduction  measiues  will  remain 
the  same. 

In  spite  of  anticipated  2003  red  king 
crab  bycatch  rates  being  significantly 
lower  than  2.5  red  king  crab/mt  of 
groimdfish,  the  Council  recommended 
the  red  king  crab  bycatch  rate  standards 
be  maintained  at  these  levels.  These 
levels  continue  to  provide  protection 
against  unacceptably  high  rates  of 
bycatch  in  these  fisheries  while 
providing  some  leniency  to  those  vessel 
operators  that  choose  to  use  large  mesh 
trawl  gear  as  a  means  to  reduce 
groundfish  discard  amounts. 

The  Regional  Administrator  has 
determined  that  the  recommended 
bycatch  rate  standards  are  appropriately 
based  on  the  information  and 
considerations  necessary  for  such 
determinations  under  §  679.21(f). 
Therefore,  the  Regional  Administrator 
establishes  the  halibut  and  red  king  crab 
bycatch  rate  standards  for  the  first  half 
of  2003  as  set  forth  in  Table  1.  These 
bycatch  rate  standards  may  be  revised 
and  these  revisions  published  in  the 
Federal  Register  when  deemed 
appropriate  by  the  Regional 
Administrator  pending  his 
consideration  of  the  information  set 
forth  at  §  679.21(f)(4). 

As  required  in  regulations  at  §§  679.2 
and  679.21(f)(5),  the  2003  fishing 
months  are  specified  as  the  follov^ng 
periods  for  purposes  of  calculating 
vessel  bycatch  rates  under  the  incentive 
program: 

Month  1:  January  1  through  February 

1; 
Month  2:  February  2  through  March  1; 


Month  3:  March  2  through  March  29; 

Month  4:  March  30  through  May  3; 

Month  5:  May  4  through  May  31; 

Month  6:  June  1  through  June  28; 

Month  7:  June  29  through  August  2; 

Month  8:  August  3  through  August  30; 

Month  9:  August  31  through 
September  27; 

Month  10:  September  28  through 
November  1; 

Month  1 1 :  November  2  through 
November  29;  and 

Month  12:  November  30  through 
December  31. 

Classification 

This  action  is  taken  under  50  CFR 
679.21(f)  and  is  exempt  fi-om  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

NMFS  finds  good  cause  to  waive  the 
requirement  for  prior  notice  and 
comment  pursuant  to  5  U.S.C.  553(b)(B) 
as  such  procedures  are  unnecessary. 
With  the  exception  of  the  first  quarter 
BSAI  bottom  pollock  halibut  bycatch 
rate  standard  that  was  changed  in 
January  2001,  all  the  first  and  second 
quarter  halibut  and  red  king  crab 
bycatch  rate  standards  have  remained 
unchanged  since  the  start  of  the  1994 
fishing  year.  NMFS  has  not  received  any 
written  comments  on  these  rate 
standards  during  public  comment 
opportunities  and  did  not  receive  any 
conunents  from  the  public  at  the 
council's  October  2002  meeting. 

Authority:  Authority:  16  U.S.C.  773  et  seq., 
1801  et  seq.  and  3631  et  seq. 

Dated:  December  10.  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-31696  Filed  12-17-02;  8:45  am] 
BNJJNG  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puttie  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tt>ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockst  No.  2002-CE-51-AD] 

nm  2120-AA64 

Airworthiness  Directives;  PHatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKW:  Notice  of  proposed  rulemaking 

(NPRM).  

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  This  proposed  AD 
would  require  you  to  repetitively 
replace  the  nose  landing  gear  (NLG) 
drag  link  right-hand  part  every  4.000 
landings  until  an  improved  design  NLG 
drag  link  right-hand  part  is  installed. 
This  proposed  AD  would  also  require 
you  to  install  an  improved  design  NLG 
drag  link  right-hand  part  as  terminating 
action  for  the  repetitive  replacements. 
This  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAl)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  structural 
failure  of  the  NLG  caused  by  fatigue 
damage  to  the  NLG  drag  link  right-hand 
part  that  develops  over  time,  which 
could  result  in  either  an  unintended 
NLG  extension  during  flight  or  the  nose 
landing  gear  not  properly  locking  upon 
extension,  which  could  lead  to  loss  of 
airplane  control  during  landing 
operations. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  January  23,  2003. 
AOORESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 


2002-CE-51-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-51-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd..  Product  Support 
Department,  11755  Airport  Way, 
Broomfield.  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOB  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer. 
FAA.  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  proposed  rule.  You 
may  view  all  comments  we  receive 


before  and  after  the  closing  date  of  the 
proposed  rule  in  the  Rules  Docket.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  contact  we  have 
with  the  public  that  concerns  the 
substantive  parts  of  this  proposed  AD. 
How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  vour  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2002-CE-51-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Federal  Office  for 
Civil  Aviation  (FOCA),  which  is  the 
airworthiness  authority  for  Switzerland, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Models  PC-12  and  PC-12/45  airplanes. 
The  FOCA  reports  that  3  aircraft 
experienced  a  failure  of  the  nose 
landing  gear  (NLG)  drag  link  assembly 
during  cruise  flight.  The  actuator 
attachment  levers  on  the  right-hand 
upper  drag  link  part  failed.  In  all  cases, 
the  NLG  fell  out  due  to  gravity,  and  the 
emergency  spring  pack  extended  it 
forward  and  allowed  safe  landings. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Structural 
failure  of  the  NLG  drag  link  right-hand 
part  could  result  in  either  an 
unintended  NLG  extension  diuing  flight 
or  the  NLG  not  properly  locking  upon 
extension.  This  could  lead  to  loss  of 
airplane  control  during  landing 
operations. 

Is  there  service  information  that 
applies  to  this  subject?  Pilatus  has 
issued  Service  Bulletin  No.  32-014. 
dated  August  13,2002. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for  replacing  the 
NLG  drag  link  right-hand  part  with  a 
part  number  of  the  improved  design. 
Temporary  Revision  No.  32-14  (dated 
June  4.  2002)  to  Pilatus  PC-12 
Maintenance  Manual  32-20-06 
provides  instructions  for  replacing  with 
the  same  design  part. 

What  action  did  the  FOCA  take?  The 
FOCA  classified  this  service  bulletin  as 
mandatory  and  issued  Swiss  AD 
Number  HB  2002-271.  dated  June  17, 
2002,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Switzerland. 
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Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  Svtritzerland  and  are 
type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  FOCA; 


reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Models  PC-12  and  PC- 
12/45  of  the  same  type  design  that  are 
on  the  U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished  on 
the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order 
to  correct  this  imsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  would  require 
repetitive  replacement  of  the  NLG  drag 
link  right-hand  part  every  4,000 
landings  until  an  improved  design  NLG 


drag  link  right-hand  part  is  installed. 
This  proposed  AD  would  also  require 
you  to  install  an  improved  NLG  drag 
link  as  terminating  action  for  the 
repetitive  replacements. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  265  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  replacement  with  the  same 
design  part: 


Labor  cost 

Parts  cost 

Total  cost  per 
airpleuie 

Total  cost  on 
U.S.  operators 

6  workhours  x  $60  per  fiour  =  $360 

$1,000 

$1,360 

$2,560  X  265  =  $360,400 

We  estimate  the  following  costs  to  accomplish  the  proposed  replacement  with  the  improved  design  part: 

Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

6  wortrfKXjrs  X  $60  per  fKXir  -  $360 

$2,200 

$2,560 

$2,560  X  265  =  $678,400 

Compliance  Time  of  This  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  based  on  the 
number  of  landings  rather  than  hours 
time-in-service  (TIS). 

Why  is  the  compliance  time  of  this 
proposed  AD  presented  in  landings? 
The  reason  for  this  type  of  compliance 
is  that  the  area  that  is  showing  fatigue 
is  the  NLG  drag  link  right-hand  part. 
This  area  of  the  airplane  is  used  during 
the  landing  operation.  We  have 
determined  to  base  the  compliance  time 
for  this  proposed  AD  upon  the  number 
of  landings. 

Since  airplane  operators  are  not 
required  to  keep  track  of  landings,  we 
will  provide  a  method  of  calculating 
hours  TIS  into  landings. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regiilations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Am«idiiient 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Aircraft  Ltd.:    Docket  No.  2002-CE- 
51-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  PC-12  and  PC-12/45 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 

'airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
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to  prevent  structural  failure  of  the  nose 
landing  gear  (NLG)  caused  by  fatigue  damage 
to  the  NLG  drag  link  right-hand  part  that 
develops  over  time.  Such  failure  could  result 


in  either  an  unintended  NLG  extension 
during  flight  or  the  NLG  not  properly  locking 
upon  extension,  which  could  lead  to  loss  of 
airplane  control  during  landing  operations. 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following, 
unless  already  accomplished: 


Actions 


(1)  Replace  the  nose  landing  gear  (NLG)  drag 
link  right-hand  part,  part  number  (P/N) 
532  20  12.140  with  the  same  part  number  or 
FAA-approved  equivalent  part  number. 


/ 


(2)  Replace  the  NLG  drag  link  right-hand  part, 
P/N  532.20.12.140,  with  an  improved  design 
NLG  drag  link  right-hand  part,  P/N 
532.20.12.289  or  FAA-approved  equivalent 
part  number.  Installing  the  improved  part 
number  terminates  the  repetitive  replace- 
ment requirements  of  paragraph  (d)(1)  of 
this  AD. 

(3)  Do  not  install,  on  any  affected  airplane,  an 
NLG  drag  link  right-hand  part  that  is  not  P/N 
532.20  12.289  or  FAA-approved  equivalent 
part  number. 


Compliance 


Initially  upon  the  accumulation  of  4,000  land- 
ings on  the  nose  landing  gear  (NLG)  drag 
link  right  hand  part  or  within  tfie  next  100 
landings  after  the  effective  date  of  this  AD, 
whKhever  occurs  later.  Repetitively  there- 
after at  every  accumulated  4,000  landings 
on  the  nose  landing  gear  drag  link  right 
hand  part  until  accomplishment  of  para- 
graph (d)(2)  of  this  AD.  which  is  temiinating 
actkxi  for  tfiese  replacements. 

At  the  third  replacement  required  in  paragraph 
(d)(1)  of  this  AD  (8,000  hours  TIS  after  the 
Initial  replacenwnt). 


Upon  accumulating  8,000  hours  TIS  after  the 
initial  replacement  required  in  paragraph 
(d)(1)of  this  AD. 


Procedures 


Note  1:  The  compliance  times  of  this  AD 
are  presented  in  landings  instead  of  hours 
time-in-service  (TIS).  If  the  number  of 
landings  is  unknown,  hours  TIS  may  be  used 
by  muhiplying  thto  number  of  hours  TIS  by 
0.5. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Doug  Rudolph.  Aerospace 
Engineer.  FAA.  Small  Airplane  Directorate. 
901  Locust.  Room  301.  Kansas  City.  Missouri 
64106;  telephone:  (816)  329-4059;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 


Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  Pilatus 
Aircraft  Ltd..  Customer  Liaison  Manager. 
CH-6371  Stans.  Switzerland;  telephone:  +41 
41  619  63  19;  facsimile:  +41  41  619  6224;  or 
from  Pilatus  Business  Aircraft  Ltd.,  Product 
Support  Department.  11755  Airport  Way. 
Broomfield.  Colorado  80021;  telephone:  (303) 
465-9099;  facsimile:  (303)  465-6040.  You 
may  view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  Number  HE  2002-271.  dated 
)une  17.2002. 

Issued  in  Kansas  City,  Missouri,  on 
December  9,  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
|FR  Doc.  02-31753  Filed  12-17-02;  8:45  am] 
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In  accordance  with  Temporary  Reviskxi  No. 
32-14  (dated  June  4,  2002)  to  Pilatus  PC- 
12  Maintenance  Manual  32-20-06. 


In  accordance  with  Pilatus  Aircraft  Ltd.  Service 
Bulletin  No.  32-014,  dated  August  13, 
2002,  and  tfie  applKable  maintenance  man- 
ual. 


Not  Applcable. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-33-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365N,  SA-365N1, 
AS-365N2,  AS  365  N3,  SA-366G1 
Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  docimient  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  (ECF)  Model 
SA-365N,  SA-365N1,  AS-365N2.  AS 
365  N3,  and  SA-366G1  helicopters. 
This  proposal  would  require  inspecting 
the  9-degree  frame  flange  (frame)  for  the 
correct  edge  distance  of  the  four 
attachment  holes  for  the  stretcher 
support  and  for  a  crack  and  repairing 
the  frame  if  necessary.  This  proposal  is 
prompted  by  a  quality  control  check 
that  revealed  some  stretcher  attachment 
holes  were  improperly  located  on  the 
frame  where  there  was  insufficient  edge 
distance.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
failure  of  the  frame  due  to  a  crack  at  the 
stretcher  support  attachment  holes,  loss 
of  a  passenger  door,  damage  to  the  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 
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DATES:  Comments  must  be  received  on 
or  before  February  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
33-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rides  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5490, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Dbcket  No.  2001-SW- 
33-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 


Docket  No.  2001-SW-33-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  SA-365N,  SA-365N1,  AS- 
365N2,  AS  365  N3,  and  SA-366G1 
helicopters.  The  DGAC  advises  of  the 
discovery  of  insufficient  edge  distance 
on  the  left-hand  side  frame  of  some 
stretcher  attachment  holes  improperly 
located  during  manufacture.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  frame,  loss  of  a  passenger 
door,  damage  to  the  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

ECF  has  issued  AS  365  Alert  Service 
Bulletin  (ASB)  No.  53.00.43,  dated 
January  31,  2001,  for  the  Model  AS  and 
SA  365  helicopters  and  AS  366  Alert 
Service  BiUletin  53.06,  dated  Jime  1, 
2001,  for  the  Model  SA-366G1 
helicopters.  The  ASB's  specify 
measuring  the  edge  distance  on  the 
frame  of  the  four  attachment  holes  of  the 
stretcher  support,  inspecting  for  a  crack, 
installing  a  repair  on  the  frame  or  stop- 
drilling  die  crack,  and  monitoring  the 
crack  for  continued  growth.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  AD  No.  2001- 
061-053(A),  dated  February  21,  2001, 
for  the  SA-365N.  SA-365N1.  AS- 
365N2,  AS  365  N3  helicopters  and  AD 
No.  2001-283-025(A),  dated  July  11, 
2001,  for  the  SA-336G1  helicopters  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  E)GAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  imsafe  condition  is  likely  to  exist 
or  develop  on  other  ECF  model 
helicopters  of  the  same  type  designs 
registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require,  within  50  hours  time-in-service, 
inspecting  the  frame  for  the  correct  edge 
distance  of  the  four  attachment  holes  of 
the  stretcher  support  and  for  a  crack  and 
repairing  the  frame  if  necessary.  The 
repair  must  be  approved  by  the 


Manager,  FAA,  Rotorcraft  Standards 
Staff.  The  actions  woiUd  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  45  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  to  visually 
inspect  each  helicopter  and  10  work 
hours  to  repair  an  estimated  10 
helicopters  to  correct  edge  distance  only 
and  12  work  hours  to  repair  edge 
distance  and  cracks  for  an  estimated  5 
helicopters,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $200 
per  helicopter  for  die  repair  of  the  15 
helicopters.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$18,000. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows:   . 

Authority:  49  U.S.C.  106(g),  401 13,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:    Docket  No.  2001-SW- 
33- AD. 

Applicability:  Model  SA-365N.  SA-365N1. 
AS-365N2,  AS  365  N3.  and  SA-366G1 
helicopters. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  frame  due  to  a 
crack  at  the  stretcher  support  attachment 
holes,  loss  of  a  passenger  door,  damage  to  the 
rotor  system,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service,  inspect 
each  9-degree  frame  flange  (frame)  by 
measuring  the  edge  distance  at  the  four 
attachment  holes  of  the  stretcher  support  at 
Z2.321  as  shown  in  detail  "A"  of  Figure  1  in 
Eurocopter  France  AS  365  Alert  Service 
Bulletin  53.00.43.  dated  January  31,  2001,  for 
the  Models  SA-365N,  SA-365N1.  AS- 
365N2.  and  AS  365  N3  (365  ASB)  or 
Eurocopter  France  AS  366  Alert  Service 
Bulletin  53.06,  dated  June  1,  2001,  for  the 
Model  SA366G-1  (366  ASB)  helicopters. 
Inspect  the  area  around  the  attachment  holes 
for  a  crack. 

(1)  If  the  edge  distance  of  all  attachment 
holes  is  equal  to  or  more  than  5  mm  (0.197 
inch)  and  no  crack  is  present,  no  further 
action  is  required  by  this  AD. 

(2)  If  the  edge  distance  is  less  than  5  mm 
and  no  crack  is  present,  before  further  flight, 
install  a  reinforcing  angle  in  accordance  with 
the  Accomplishment  Instructions  paragraphs 
2.B.2.  of  the  365  ASB  or  366  ASB,  as 
appropriate.  Accomplishing  the  requirements 
of  paragraphs  2.B.2.  of  the  365  ASB  or  366 
ASB  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(3)  If  the  frame  is  cracked,  before  further 
flight,  repair  the  frame  with  a  repair  design 
approved  by  the  Manager,  FAA.  Rotorcrafl 
Standards  Staff.  Repairing  the  frame 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Note  2:  There  is  not  a  specific  repair 
designed  for  a  cracked  frame.  The  ASB 
advises  contacting  the  manufacturer  for  a 
customized  repair  design. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 


Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  Nos.  2001-283-025(A),  dated 
July  11,  2001,  for  the  Model  SA366 
helicopters  and  2001-061-053(A),  dated 
February  21,  2001.  for  the  Model  AS  and  SA- 
365N  he'  icopters. 

Issued  in  Fort  Worth,  Texas,  on  December 
9,  2002. 

David  A.  Downiey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 
IFR  Doc.  02-31830  Filed  12-17-02:  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 
RIN  3038-AB34 

Exclusion  for  Certain  Otherwise 
Regulated  Persons  From  the  Definition 
of  the  Term  "ComnHXllty  Pool 
Operator" 

agency:  Commodity  Futures  Trading 

Commission. 

ACTK)N:  Extension  of  comment  period. 

summary:  The  Conmiodity  Futures 
Trading  Commission  (the 
"Commission"  or  "CFTC")  is  extending 
the  comment  period  for  the  proposed 
amendment  to  Rule.  4.5  (the 
"Proposal")  that  would  add  an 
alternative  limitation  on  the  non-hedge 
activities  of  eligible  persons  claiming 
relief  under  the  rule.  The  new  deadline 
for  submitting  public  comments  is 
January  13,  2003. 
DATES:  Written  comments  must  be 
received  on  or  before  January  13,  2003. 
AOORESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Jean  A.  Webb. 
Secretary,  Commodity  Futvu^s  Trading 
Commission,  Three  Lafayette  Center. 
1155  21st  Street.  NW..  Washington.  DC 
20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5528,  or  by  e-mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "Proposed 
Amendment  to  Rule  4.5  for  Non-Hedge 
Activity." 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Gold.  Associate  Director, 
Division  of  Clearing  and  Intermediary 
Oversight,  or  Ronald  Hobson.  Industry 
Economist,  Office  of  the  Chief 
Economist,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW., 
Washington,  DC  20581.  telephone 
number:  (202)  418-5441  or  (202)  418- 
5285,  respectively;  facsimile  number: 
(202) 418-5536. or (202)  418-5660. 
respectively,  and  electronic  mail: 
gbold@cftc.gov  or  3rhobson@cftc.gov. 
respectively, 

SUPPI^MENTARY  INFORMATION:  On 
October  28.  2002.  the  Commission 
published  for  comment  a  proposed 
amendment  to  Rule  4.5.'  the  nUe  that 
excludes  certain  eligible  persons  from 
the  definition  of  the  term  "commodity 
pool  operator"  with  respect  to  the 
operation  of  certain  otherwise  regulated 
entities,  provided  that  certain 
commodity  interest  trading  restrictions 
are  met.  The  Proposal  would  add  an 
alternative  criterion  for  permissible  non- 
hedge  commodity  interest  trading  by 
entities  with  respect  to  which 
exemption  is  claimed  under  Rule  4.5. 
The  Proposal  established  a  45-day 
period  for  submitting  public  comment, 
ending  December  12,  2002. 

By  letter  dated  December  10.  2002.  a 
law  firm  representing  futures  industry 
participants  requested  an  extension  of 
the  Proposal's  comment  period  so  that 
the  expiration  date  of  this  comment 
period  would  conform  with  the 
expiration  date  of  the  comment  period 
for  the  Commission's  Advance  Notice  of 
Proposed  Rulemaking  ( "ANPR") 
regarding  further  exemptions  from 
commodity  pool  operator  and 
commodity  trading  advisor  registration,^ 
which  is  January  13,  2003.  The  request  . 
claims  substantial  overlap  of  many  of 
the  issues  raised  by  the  Proposal  and  by 
the  ANPR  and  thus  that  conforming 
period  for  the  two  releases  would 
facilitate  a  comprehensive  treatment  of 
related  issues. 

In  response  to  this  request  and  in 
order  to  ensure  that  an  adequate 
opportunity  is  provided  for  submission 
of  meaningful  comments,  the 
Commission  has  determined  to  extend 
the  comment  period  for  the  Proposal  for 
an  additional  thirty  days  to  January  13, 
2003. 

Issued  in  Washington.  DC  on  12.  2002.  by 
the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
|FR  Doc.  02-31847  Filed  12-17-02:  8:45  ami 
BILUNO  COW  63S1-01-M 


'  67  FR  65743. 

^  67  FR  68785  (November  13,  2002). 


Federal  Register  /  Vol,  67.  No.  243  /  Wednesday,  December  18.  2002  /  Proposed  Rules  77447 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  206 
RIN  3220-AB56 

Account  Benefits  Ratio 

AGENCY:  Raifroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  add  a  new  part  to  explain 
how  it  will  compute  the  account 
benefits  ratio.  The  Railroad  Retirement 
and  Survivors'  Improvement  Act  of 
2001  amended  the  Railroad  Retirement 
Act  to  require  that  on  an  aimual  basis 
the  Board  compute  an  account  benefits 
ratio  for  the  most  recent  10  preceding 
fiscal  years  and  a  projection  of  the 
account  benefits  ratio  for  the  next  5 
succeeding  fiscal  years.  In  determining 
the  account  benefits  ratio,  the  Board  has 
interpreted  several  terms  utilized  in  that 
computation.  Since  the  account  benefits 
ratio  will  be  used  in  determining  the  tier 
II  tax  rate  for  calendar  years  after  2003. 
we  propose  to  issue  this  regulation  to 
clarify  how  we  will  compute  the 
account  benefits  ratio. 
DATES:  Comments  should  be  submitted 
on  or  before  February  18,  2003, 
ADDRESSES:  Any  comments  should  be 
submitted  to  Beatrice  Ezerski.  Secretary 
to  the  Board.  Railroad  Retirement  Board. 
844  North  Rush  Street,  Chicago,  Illinois 
60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel.  (312)  751-4945,  TDD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  Effective 
for  calendar  years  after  2003,  the  tier  II 
tax  rate  will  be  determined  in  accord 
with  a  formula  that  relies  on  the  average 
account  benefits  ratio.  See  section  3241 
of  the  Internal  Revenue  Code  as 
amended  by  section  204  of  Public  Law 
107-90.  The  Board  has  decided  to  set 
forth  how  it  will  compute  the  account 
benefits  ratio  so  that  all  parties,  rail 
labor,  rail  management  and  the  public, 
vdll  be  aware  of  how  we  intend  to 
compute  the  account  benefits  ratio.  Part 
206  of  the  Board's  regulations  deals 
with  the  manner  by  which  the  account 
benefits  ratio  will  be  computed.  Section 
206.1  contains  definitions  of  the  terms 
that  are  used  to  compute  the  account 
benefits  ratio.  In  making  these 
calculations,  the  Board  based  its 
definitions  on  the  language  of  the 
statute  and  the  purpose  of  computing 
the  accoimt  benefits  ratio. 

The  term  "total  benefits  and 
administrative  expenses  paid"  is 
computed  on  a  cash  basis,  since  the  use 


of  the  word  "paid"  demonstrates  that 
the  computation  should  be  made  on  a 
cash  basis.  In  addition,  "total  benefits 
paid"  is  computed  on  the  basis  of  net 
benefits  paid,  i.e.  the  gross  benefits  paid 
in  a  particular  fiscal  year  minus  any 
benefit  overpayments  actually  recovered 
in  that  fiscal  year.  The  purpose  of 
computing  the  account  benefits  ratio  is 
to  ensure  that  there  are  adequate  funds 
to  pay  benefits  due  under  the  Railroad 
Retirement  Act.  Using  net  benefits  paid 
more  accurately  reflects  the  amount  of 
benefits  paid  in  a  given  year. 

The  term  "assets"  is  defined  in  the 
regulation  as  the  total  of  the  market 
value  of  all  cash  and  investments  held 
in  the  Railroad  Retirement  Accoimt  and 
the  National  Raifroad  Retirement 
Investment  Trust  (and  for  years  before 
2002.  the  Social  Security  Equivalent 
Benefits  Account).  Excluded  from 
"assets"  is  the  amount  of  accounts 
receivable.  While  a  receivable  may  be 
viewed  as  an  asset  under  certain 
circumstances,  the  language  of  the 
Raifroad  Retirement  and  Survivors' 
Improvement  Act  of  2001  leads  us  to 
conclude  that  Congress  did  not 
contemplate  inclusion  of  accounts 
receivable  in  the  computation  of  the 
accoimt  benefits  ratio.  By  providing  that 
the  computation  is  to  be  made  based  on 
the  fafr  market  value  of  the  assets  in  the 
Investment  Trust  and  the  accounts. 
Congress  signaled  that  the  computation 
should  be  made  based  on  the  amount  of 
cash  and  the  value  of  investments  in  the 
Investment  Trust  and  the  accounts. 
Moreover,  disregarding  accounts 
receivables  in  computing  the  account 
benefits  ratio  is  consistent  with  the  cash 
basis  being  used  to  determine  total 
benefits  and  administrative  expenses 
paid  in  a  given  fiscal  year.  The  term 
"administrative  expenses  paid"  is  also 
defined  in  the  regulation.  All  Railroad 
Retirement  Board  adminiistrative 
expenses  are  currently  paid  frt)m  a 
single  administrative  account.  The  only 
amoimts  recorded  in  the  Railroad 
Retirement  Accoimt  are  "cash  transfers" 
to  that  administrative  accoimt.  The 
amount  used  for  calculating  the 
adminisfrative  expenses  paid  will  be  the 
amount  of  those  cash  transfers  irom  the 
Railroad  Retirement  Account  in  each 
fiscal  year.  Also  included  in  total 
administrative  expenses  will  be  those 
amoimts  transferred  irom  the  Raifroad 
Retirement  Account  to  the  Limitation  on 
the  Office  of  Inspector  General.  The 
expenses  of  the  Inspector  General  are 
appropriate  railroad  retirement  program 
expenses  that  must  be  considered  in 
determining  total  administrative 
expenses.  Finally,  the  administrative 
expenses  of  the  National  Railroad 


Retirement  Investment  Trust  will  also 
be  included  in  this  term. 

Collection  of  Information  Requirements 

This  rule  does  not  impose  additional 
information  collection  and  record 
keeping  requirements.  Consequently,  it 
need  not  be  reviewed  by  the  Office  of 
Management  and  Budget  under  the' 
authority  of  the  Paperwork  Reduction 
Act  of  1995. 

Regulatory  Impact  Statement 

Prior  to  publication  of  this  proposed 
rule,  the  Board  submitted  this  rule  to 
the  Office  of  Management  and  Budget 
for  review  pursuant  to  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  annually.  This  proposed  rule  is 
not  a  major  rule  in  terms  of  the 
aggregate  costs  involved.  The  costs 
associated  with  the  addition  of  a  new 
part  to  the  Board's  regulations  are 
administrative  in  nature,  and  include 
the  costs  associated  with  drafting  and 
publishing  the  regulation  as  a  proposed 
and  then  a  final  rule.  We  have 
determined  that  this  proposed  rule  is 
not  a  major  rule  with  economically 
significant  effects  because  it  would  not 
result  in  increases  in  total  expenditures 
of  $100  million  or  more  per  year. 

The  proposed  rule  is  significant.  Part 
206  explains  how  the  Railroad 
Retirement  Board  will  compute  the 
account  benefits  ratio  in  accordance 
vtrith  sections  108  and  204  of  the 
Railroad  Retirement  and  Survivors 
Improvement  Act  of  2001.  The  purpose 
of  the  proposed  regulation  is  to  provide 
a  written  explanation  so  that  all  parties, 
rail  labor,  rail  management,  and  the 
public,  will  be  aware  of  how  the  Board 
intends  to  compute  the  account  benefits 
ratio.  Thus,  the  proposed  rule  will 
benefit  the  agency's  constituents,  who 
will  be  aware  of  how  the  accoimt 
benefits  ratio  is  computed. 

Both  the  Regulatory  Flexibility  Act 
and  the  Unfunded  Mandates  Act  of  1995 
define  "agency"  by  referencing  the 
definition  of  "agency"  contained  in  5 
U.S.C.  551(1).  Section  551(1)(E) 
excludes  from  the  term  "agency"  an 
agency  that  is  composed  of 
representatives  of  die  parties  or  of 
representatives  of  organizations  of  the 
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pjirties  to  the  disputes  determined  by 
them.  The  Railroad  Retirement  Board 
falls  within  this  exclusion  (45  U.S.C. 
23lf(a))  and  is  therefore  exempt  from 
the  Regulatory  Flexibility  Act  and  the 
Unfunded  Mandates  Act. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  proposed  rtile 
under  the  threshold  criteria  of  Executive 
Order  13132  and  have  determined  that 
it  would  not  have  a  substantial  direct 
effect  on  the  rights,  roles,  and 
responsibilities  of  States  or  local 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  20  CFR  part  206 

Railroad  retirement. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  add  Part  206  to  Title 
20,  chapter  II  of  the  Code  of  the  Federal 
Regulations  to  read  as  follows: 

PART  206— ACCOUNT  BENEFITS 
RATIO 

Sec. 

206.1  Definitions. 

206.2  Computations. 

Authority:  45  U.S.C.  231flb){5);  45  U.S.C. 
231u(a). 

§206.1    Definitions. 

Except  as  otherwise  expressly  noted, 
as  used  in  this  part — 

Account  benefits  ratio  means  the 
amount  determined  by  the  Railroad 
Retirement  Board  by  dividing  the  fair 
market  value  of  the  assets  in  the 
Railroad  Retirement  Account  and  the 
National  Railroad  Retirement 
Investment  Trust  (and  for  years  prior  to 
2002.  the  Social  Security  Equivalent 
Benefits  Account)  as  of  the  close  of  each 
fiscal  year  by  the  total  benefits  and 
administrative  expenses  paid  from  those 
accounts  during  the  fiscal  year. 

Administrative  expenses  paid  means 
the  amount  of  the  cash  transfers  from 
the  Railroad  Retirement  Account  to  the 
agency's  single  administrative  fund. 
Also  included  in  this  term  is  the  amount 
of  the  cash  transfers  from  the  Railroad 
Retirement  Account  to  the  Limitation  on 
the  Office  of  Inspector  General  and  the 
administrative  expenses  paid  by  the 
National  Railroad  Retirement 
Investment  Trust. 

Assets  means  the  market  value  of  cash 
and  investments  in  the  Railroad 


Retirement  Account  and  the  National 
Railroad  Retirement  Investment  Trust 
(and  for  years  before  2002.  the  Social 
Security  Equivalent  Benefits  Account). 

Avemge  account  benefits  ratio  means 
for  any  calendar  year,  the  average  of  the 
account  benefits  ratio  for  the  10  most 
recent  fiscal  years  ending  before  such 
calendar  year.  If  the  amount  computed 
is  not  a  multiple  of  0.1.  such  amount 
shall  be  increased  to  the  next  highest 
0.1. 

Total  benefits  paid  means  the  total 
amount  of  benefits  paid  from  the 
Railroad  Retirement  Account  and  the 
National  Raihoad  Retirement 
Investment  Trust  in  a  fiscal  year  minus 
any  benefit  overpayments  actually 
recovered  during  that  fiscal  year. 

§206.2    Computation. 

(a)  On  or  before  November  1.  2003. 
the  Railroad  Retirement  Board  shall: 

(1)  Compute  the  account  benefits 
ratios  for  each  of  the  most  recent  10 
preceding  fiscal  years;  and 

(2)  Certify  the  account  benefits  ratio 
for  each  such  fiscal  year  to  the  Secretary 
of  the  Treasury. 

(b)  On  or  before  November  1  of  each 
year  after  2003.  the  Railroad  Retirement 
Board  shall: 

(1)  Compute  the  account  benefits  ratio 
for  the  fiscal  year  ending  in  such  year; 
and 

(2)  Certify  the  account  benefits  ratio 
for  such  fiscal  year  to  the  Secretary  of 
the  Treasury. 

(c)  No  later  than  May  1  of  each  year, 
beginning  in  2003.  the  Board  shall 
compute  its  projection  of  the  account 
benefits  ratio  and  the  average  account 
benefits  ratios  for  each  of  the  next 
succeeding  5  fiscal  years. 

Dated:  December  12.  2002. 

By  Authority  of  the  Board. 
Beatrice  Ezersid, 
Secretary  to  ttte  Board. 
|FR  Doc.  02-31776  Filed  12-17-02;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  217 

RIN3220-AB55 

Application  for  Annuity  or  Lump  Sum 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

StJMMARV:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  permit  the  filing  of 
applications  via  the  Internet.  The 
Government  Paperwork  Elimination  Act 
provides  that  federal  agencies  are 


required  by  October  21.  2003.  to  provide 
"for  the  option  of  the  electronic 
maintenance."  submission,  or  disclosure 
of  information,  when  practicable  as  a 
substitute  for  paper".  The  proposed 
changes  to  part  217  will  permit  the 
filing  of  applications  for  benefits  under 
the  Railroad  Retirement  Act 
electronically. 

DATES:  Submit  comments  on  or  before 
February  18.  2003. 
ADDRESSES:  Address  any  comments 
concerning  this  proposed  rule  to 
Beatrice  Ezerski,  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  North 
Rush  Street.  Chicago.  Illinois  60611- 
2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo.  Assistant  General 
Counsel.  (312)  751-4945.  TTD  (312) 
751-4701. 

SUPPL£MENTARY  INFORMATION:  The 
amendments  would  revise  part  217  of 
the  Board's  regulations  (20  CFR  217)  to 
permit  the  filing  of  applications  via  the 
Internet.  The  Government  Paperwork 
Elimination  Act,  Pub.  L.  105-277 
§§  1701-1710  (codified  as  44  U.S.C. 
§  3504n),  provides  that  Federal  agencies 
are  required  by  October  21,  2003,  to 
provide  "for  the  option  of  the  electronic 
maintenance,  submission,  or  disclosure 
of  information,  when  practicable  as  a 
substitute  for  paper".  The  proposed 
changes  to  part  217  will  permit  the 
filing  of  applications  under  the  Railroad 
Retirement  Act  electronically. 

The  change  to  §  217.5  provides  that 
the  application  may  be  filed 
electronically.  That  section  is  further 
amended  to  provide  that  if  the 
application  is  filed  electronically,  the 
applicant's  proper  use  of  the  Board's 
User  ID/Pin/Password  system  is  an 
acceptable  signature. 

The  Board  currently  uses  a  User  ID/ 
PIN/Password  system  that  allows 
railroad  employers  access  to  RRBLINK 
to  make  electronic  tax  deposits  and 
electronically  submit  Form  DC-1, 
"Employer's  Quarterly  Report  of 
Contributions  Under  the  Railroad 
Unemployment  Insurance  Act".  A  User 
ID/PIN/Password  system  is  used  to 
access  the  http://www.pay.gov  site.  The 
U.S.  Department  of  the  Treasury 
operates  the  http://www.pay.gov  site. 
Such  a  system  also  is  consistent  with 
the  guidance  provided  by  the 
Department  of  Justice  regarding  the  use 
of  electronic  processes. 

The  change  to  §  217.6  makes  an 
electronic  submission  of  an  application 
through  the  Board's  system  a  valid 
application  for  benefits  under  the 
Railroad  Retirement  Act.  Section  217.15 
is  amended  to  permit  a  claimant  to  file 
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an  application  electronically  through 
the  Board's  system. 

Section  217.16  has  been  amended  to 
clarify  the  filing  date  when  an 
application  is  filed  electronically. 
Section  217.17  has  been  amended  to 
permit  the  submission  of  an  application 
through  the  Board's  electronic  system 
using  a  User  ID/PIN/Password  as  an 
adequate  signature.  Section  217.18  has 
been  amended  to  explain  when  an 
electronic  submission  of  an  application 
is  not  acceptable. 

Collection  of  Information  Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  agencies  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  conunent 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval.  Because  this  rule 
proposes  to  collect  application 
information  by  a  different  method,  i.e., 
via  the  Internet  rather  than  on  a  paper 
application,  and  in  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved,  section 
3506(c)(2)(A)  of  the  PRA  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

The  information  which  vtrill  be 
collected  via  the  Internet  is  the  same 
information  currently  collected  on 
paper  applications.  Those  information 
collections  through  paper  applications 
have  been  approved  by  OMB  imder  the 
following  control  numbers,  which 
expire  as  indicated:  3220-0002, 
Application  for  Employee  Annuity 
under  the  Railroad  Retirement  Act, 
expiring  July  31,  2003;  3220-0030, 
Application  for  Survivor  Insurance 
Annuities,  expiring  March  31,  2004; 
3220-0031,  Application  for  Survivor 
Death  Benefits,  expiring  January  31, 
2003;  and  3220-0042,  Application  for 
Spouse  Aimuity  under  the  Railroad 
Retirement  Act,  expiring  Jidy  31.  2003. 

The  Board  has  not  yet  completed 
development  of  the  format  to  be  used  in 
collecting  application  information  via 
the  Internet.  We  will  therefore  again 
solicit  public  conunent  on  this  rule 
along  with  the  actual  format  to  be  used 
to  collect  application  information  via 


the  Internet  at  the  final  rule  stage  of  this 
nde. 

Regulatory  Impact  Statement 

Prior  to  publication  of  this  proposed 
rule,  the  Board  submitted  this  rule  to 
the  Office  of  Management  and  Budget 
for  review  pursuant  to  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  aimually.  This  proposed  rule  is 
not  a  major  rule  in  terms  of  the 
aggregate  costs  involved.  While  this 
amendment  should  result  in  modest 
savings  in  administrative  costs  due  to 
the  streamlining  of  procedures,  we  have 
determined  that  this  proposed  rule  is 
not  a  major  rule  with  economically 
significant  effects  because  it  woidd  not 
result  in  increases  in  total  expenditxires 
of  $100  million  or  more  per  year. 

The  proposed  rule  is  significant 
because  for  the  first  time  applicants  for 
benefits  imder  the  Railroad  Retirement 
Act  will  be  afforded  a  method  of 
applying  for  benefits  without 
completing  a  written  form.  Part  217  is 
proposed  to  be  amended  to  permit  the 
filing  of  applications  for  an  annuity  or 
lump  sum  electronically  via  the  Internet 
in  accordance  vfith  the  provisions  of  the 
Government  Paperwork  Elimination 
Act.  Sections  1701-1710  of  that  Act, 
Pub.  L.  105-277  (codified  as  44  U.S.C. 
3504n),  require  Federal  agencies  to 
provide  for  the  option  of  electronic 
maintenance,  submission,  or  disclosure 
of  information,  when  practicable,  as  a 
substitute  for  paper.  Tlie  proposed 
changes  to  Part  217  will  benefit  the 
agency's  constituents  who  will  have  the 
opportimity  to  file  applications  for 
benefits  electronically  via  the  Internet. 

Both  the  Regulatory  Flexibility  Act 
and  the  Unfunded  Mandates  Act  of  1995 
define  "agency"  by  referencing  the 
definition  of  "agency"  contained  in  5 
U.S.C.  551(1).  Section  551(1)(E) 
excludes  fi'om  the  term  "agency"  an 
agency  that  is  composed  of 
representatives  of  die  parties  or  of 
representatives  of  organizations  of  the 
parties  to  the  disputes  determined  by 
them.  The  Railroad  Retirement  Board 
falls  within  this  exclusion  (45  U.S.C. 
23lf(a))  and  is  therefore  exempt  from 
the  Regulatory  Flexibility  Act  and  the 
Unfunded  Mandates  Act. 


Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  proposed  rule 
under  the  threshold  criteria  of  Executive 
Order  13132  and  have  determined  that 
it  woidd  not  have  a  substantial  direct 
effect  on  the  rights,  roles,  and 
responsibilities  of  States  or  local 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

list  of  Subjects  in  20  CFR  Part  217 

Claims,  Railroad  retirement. 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  title  20, 
chapter  II.  part  217  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  217— APPUCATION  FOR 
ANNUITY  OR  LUMP  SUM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231d  and  45  U.S.C. 
23  If. 

2.  Section  217.5  of  Subpart  B  is 
revised  to  read  as  follows: 

§  21 7.5    When  an  application  it  a  claim  for 
an  annuity  or  lump  sum. 

An  application  is  a  claim  for  an 
aimuity  or  lump  sum  if  it  complies  with 
paragraphs  (a),  (b).  and  (c): 

(a)  It  is  either  on  an  application  form 
completed  and  filed  with  the  Board  or 
is  submitted  electronically  through  the 
Board's  system  as  described  in  §  217.6; 

(b)  It  is  either: 

(1)  Signed  by  the  claimant  or  by 
someone  described  in  §  217.17  who  can 
sign  the  application  for  the  claimant;  or 

(2)  Filed  electronically  through  the 
Board's  system. 

(c)  It  is  filed  with  the  Board  on  or 
before  the  date  of  death  of  the  claimant. 
(See  §  217.10  for  limited  exceptions.) 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3220- 
0002) 

3.  Section  217.6  of  Subpart  B  is 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§217.6    What  is  an  application  fiM  with 
the  Board. 

***** 

(d)  Claim  filed  electronically.  A  claim 
filed  electronically  utilizing  the  Board's 
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system  with  a  User  ID/Pin/Password  is 
a  valid  application  for  an  annuity  or 
lump  siun. 

4.  Section  217.15  of  Subpart  C  is 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§217.15    Wlwratofite. 

***** 

(c)  Electronic  filing.  An  application 
for  an  annuity  or  lump  sum  may  be  filed 
electronically  through  the  Board's  Web 
site,  iviviv.rrfe.gov  utilizing  a  User  ID/ 
Pin/Password. 

5.  Section  217.16  of  Subpart  C  is 
amended  by  adding  a  new  paragraph  (f) 
to  read  as  follows: 

§217.16    Filing  date. 

***** 

(f)  On  the  date  that  the  electronic 
filing  of  an  application  for  an  annuity  or 
lump  sum  is  accepted  as  submitted  by 
the  Board's  electronic  system. 

6.  Section  217.17  of  Subpart  C  is 
amended  by  adding  a  new  paragraph  (f) 
to  read  as  follows: 

§217.17    VVho  may  sign  an  application. 
***** 

(f)  An  application  for  an  aimuity  or 
lump  sum  diat  is  filed  electronically 
through  the  Board's  Web  site,  http:// 
www.rrb.gov,  utilizing  a  User  ID/Pin/ 
Password.  The  use  by  the  applicant  of 
his/her  self-selected  password  in 
conjunction  with  the  Board's  User  ID/ 
PIN/Password  system  has  the  same 
validity  as  a  signature  on  a  paper 
application. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
3220-0002.  3220-0030,  3220-0031,  and 
3220-0042) 

7.  Section  217.18  of  Subpart  C  is 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§  217.18    When  application  is  not 
acceptable. 

***** 

(d)  Electronic  filing.  If  an  application 
for  an  annuity  is  filed  through  the 
Board's  electronic  system  and  it  is 
rejected  by  that  system,  the  claimant 
must  submit  another  application.  If  the 
new  application,  electronic  or  paper,  is 
submitted  within  30  days  from  the 
notification  that  the  initial  filing  was 
rejected,  the  Board  will  set  the  filing 
date  of  the  subsequent  application  as 
the  date  the  rejected  application  was 
attempted  to  be  filed. 

Dated:  December  12.  2002. 
By  Authority  of  the  Board. 


For  the  Board. 
Beatrice  Ezersld. 

Secretary  to  the  Board. 

(FR  Doc.  02-31775  Filed  12-17-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-151043-02] 
RIN  154S-BB44 

Rents  and  Royalties 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  of  proposed  rulemaking. 


SUMIARY:  This  document  contains 
proposed  regulations  relating  to  the 
inclusion  in  gross  income  of  advance 
rentals.  The  proposed  regulations 
authorize  the  Commissioner  to  provide 
rules  allowing  for  the  inclusion  of 
advance  rentals  in  gross  income  in  a 
year  other  than  the  year  of  receipt.  The 
proposed  regulations  will  affect 
taxpayers  that  receive  advance 
payments  for  the  use  of  certain  items 
(such  as  intellectual  property)  to  be 
designated  by  the  Commissioner. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  February  18.  2003. 
ADDRESSES:  Send  submissions  to: 
CC:1TA:RU  (REG-151043-02),  Room 
5226.  Internal  Revenue  Service,  P.O. 
Box  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m.  to:  CC:ITA:RU  (REG-151043-02). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Edwin  B.  Cleverdon,  at  (202)  622-7900; 
concerning  submissions  of  comments, 
Guy  Traynor,  at  (202)  622-7190  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Bafiiground 

This  document  contains  proposed 
amendments  to  26  CFR  part  1  relating 
to  the  inclusion  in  gross  income  of 
advance  rentals  under  section  61. 

Explanation  of  Provisions 

CurrenUy  §  1.61-8(b)  provides  that, 
except  as  provided  in  section  467  and 


the  regulations  thereunder,  advance 
rentals  must  be  included  in  gross 
income  in  the  year  of  receipt  regardless 
of  the  period  covered  or  the  method  of 
accounting  employed  by  the  taxpayer. 
The  proposed  amendments  authorize 
the  Commissioner  to  provide,  through 
administrative  guidance,  rules  for 
deferring  income  inclusion  of  advance 
rentals  to  a  taxable  year  other  than  the 
year  of  receipt.  This  amendment  will 
ensure  that  the  Commissioner,  in 
modifying  Rev.  Proc.  71-21  (1971-2 
C.B.  549),  may  provide  deferral  rules  for 
licenses  of  intellectual  property. 

Proposed  Effective  Date 

The  regulations,  as  proposed,  are 
effective  on  the  date  of  publication  of  a 
Treasiuy  decision  adopting  these  rules 
as  final  regulations  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  the  Treasury  Department 
specifically  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  can  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Edwin  B.  Cleverdon, 


Office  of  Associate  Chief  Coxmsel 
(Income  Tax  and  Accoimting).  However, 
other  personnel  fix)m  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  • 

Par.  2.  In  §  1.61-8,  the  first  sentence 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

§  1 .61  -8    Rents  and  royalties. 

***** 

(b)  *  •  *  Except  as  provided  in 
section  467  and  the  regulations 
thereimder,  and  except  as  otherwise 
provided  by  the  Commissioner  in 
published  guidance  (see  §  601.601(d)(2) 
of  this  chapter),  gross  income  includes 
advance  rentals,  which  must  be 
included  in  income  for  the  year  of 
receipt  regardless  of  the  period  covered 
or  the  method  of  accounting  employed 
by  the  taxpayer.  *  *  * 


Oavid  A.  Mader, 

Assistant  Deputy  (Commissioner  of  Internal 

Revenue. 

[FR  Doc.  02-31858  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  215 
RIN  0596-AB89 

Notice,  Comment,  and  Appeal 
Procedures  for  Projects  and  Activities 
on  National  Forest  Systsm  Lands 

agency:  Forest  Service.  USDA. 
ACTION:  Proposed  rule;  request  for 
comment. 

SUMMARY:  The  Forest  Service  is 
proposing  to  amend  the  rule  adopted  in 
1994  for  the  notice,  comment,  and 
appeal  procedures  for  projects  and 
activities  implementing  land  and 
resoiuce  management  plans  on  National 
Forest  System  lands.  The  proposed  rule 
changes  cuLrrent  procedures  to  clarify 
certain  provisions  and  reduce 


complexity  in  the  current  nUe.  improve 
efficiency  of  processing  appeals, 
encourage  eeu-ly  and  effective  public 
participation  in  the  environmental 
analysis  of  projects  and  activities,  and 
ensure  consistency  with  the  provisions 
of  the  statutory  authority.  Topics 
addressed  include  emergency  situations; 
30-day  notice  and  comment  procedures; 
site-specific  conunents;  who  may 
appeal;  and  the  formal  disposition 
process.  Public  comment  is  invited  and 
will  be  considered  in  development  of 
the  final  rule. 

DATES:  Comments  must  be  received  in 
writing  by  February  18,  2003. 
ADDRESSES:  Send  written  comments  to 
USDA  FS,  Appeal  Rule  Content 
Analysis  Team,  P.O.  Box  9079, 
Missoula,  MT  59807;  by  electronic  mail 
to  215appeals@fs.fed.us;  or  by  facsimile 
to  (406)  329-3556.  To  aid  in  our 
analysis  of  comments,  it  would  be 
helpful  if  comments  are  organized 
section  by  section.  Please  note  that  all 
comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  agency 
cannot  confirm  receipt  of  comments. 
Individuals  wishing  to  inspect  the 
comments  should  call  (406)  329-3038  to 
facilitate  an  appointment.  Additional 
information  is  provided  at  http:// 
www.fs.fed.us/emc/applit/index.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Hamilton,  Program  Manager, 
Content  Analysis  Team  (406)  329-3038. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Forest  Service  has  a  long-term 
commitment  to  promoting  effective 
public  involvement  in  both  planning 
and  project  level  decisionmaking.  For 
example,  in  1977,  the  proposed  National 
Forest  Management  Act  (NFMA) 
regulations  directed  that  forest  plan 
approvals,  although  subject  to 
mandatory  public  involvement,  would 
not  be  subject  to  administrative  appeal. 
44  FR  25554,  25589  (May  4,  1979).  The 
final  regiilations  adopted  in  1979 
dropped  the  no  appeal  provision  and 
such  appeals  were  allowed.  In  1989  the 
Forest  Service  again  undertook  a  major 
revision  of  its  appeal  regulations 
splitting  its  appeal  regulations  into  two 
major  rules,  one  for  the  general  public 
(36  CFR  part  217)  and  one  for  holders 
of  special  use  permits  (36  CFR  251.80). 
By  1992,  the  Forest  Service  had 
determined  that  the  process  had  become 
too  complex,  confrontational  and  costly. 

In  1992.  the  Forest  Service  undertook 
a  year-long  review  and  evaluation  of  its 
administrative  appeal  procediues.  The 
1992  review  imcovered  many  problems 
with  the  procedures  and  led  to  the 


publication  of  a  proposed  rule  to  amend 
36  CFR  part  217  to  continue  allowing 
forest  plan-level  appeals  but 
substituting  an  expanded  pre-decisional 
public  involvement  opportunity  to 
replace  post-decisional  administrative 
appeals  of  environmental  assessments 
(57  FR  10444)  and  eliminating  appeals 
of  categorical  exclusions  for  projects. 
The  Forest  Service  received  over  30,000 
comments  on  the  proposed  rule.  Before 
a  final  rule  was  published,  however, 
Congress,  operating  through  an  annual 
appropriation  rider,  enacted  section  322 
of  Interior  and  Related  Agencies    ' 
Appropriation  Act  of  Fiscal  Year  1993, 
Pub.  L.  102-381,  106  Stat.  1419, 
(hereinafter  "Appeals  Reform  Act" 
(ARA)  instructing  the  Secretary  of 
Agriculture  to  establish  a  notice,  i 
comment  and  appeal  process  modifying 
the  existing  appeal  regulations. 

The  ARA  contains  relatively  little 
specific  guidance  beyond  the  statutorily 
established  timelines.  The  Forest 
Service  was,  therefore,  tasked  with 
establishing  the  process  that  would  lay 
out  the  particulars  of  the  appeals 
procedures.  The  origins  of  the  ARA 
derive  primarily  from  an  amendment 
co-sponsored  by  Senators  Craig  and 
DeConcinni.  The  Craig-DeConcinni 
amendment  was  subsequently  amended 
by  the  conference  committee  with  a 
consensus  itora  both  parties  of 
Congress.  The  Senate  floor  colloquy 
during  consideration  of  the  conference 
committee  report  contains  revealing 
statements  which  support  the 
conclusion  that  Congress  intended  to 
allow  the  agency  to  determine  the 
appropriate  scope  and  other  details 
regarding  the  appeal  process  to  be 
developed  by  the  Secretary.  Senator 
Craig  described  "a  reasonable  and 
balanced  approach  to  resolve  the  debate 
over  the  futvu«  of  the  Forest  Service's 
appeal  process."  138  Cong.  Rec.  S15848 
(Sept.  30, 1992).  While  Congress  was 
clearly  taking  matters  into  its  own 
hands  regarding  whether  there  should 
be  an  appeal  system  and  the  specific 
timeframes  for  how  long  such  an  appeal 
coidd  take.  Congress  did  not  provide  a 
detailed  legislative  framework.  In  fact, 
the  legislative  history  shows  that 
Congress  even  intended  for  the  agency 
to  address  a  statutory  drafting  error 
regarding  the  duration  of  administrative 
stays  through  the  agency  regulations. 

The  Forest  Service  has  a  continuing 
conunitment  to  periodically  review  its 
regulations,  identify  specific  problems 
in  administering  them,  and  determine 
whether  they  meet  Congressional  intent, 
as  well  as  agency  and  public  needs. 
Experience  with  the  procedures  at  36 
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CFR  part  215  has  shown  that  certain 
provisions  in  the  current  rule 
consistently  raise  questions  or  reduce 
efficient  processing  of  appeals.  In  April 
2001,  the  agency  chartered  a  team  to 
assess  the  part  215  appeal  rule,  identify 
ways  to  reduce  the  complexity  of  the 
current  rule,  and  improve  efficiency  for 
the  public  and  the  Forest  Service.  The 
team  conducted  interviews  with  and 
solicited  comments  from  a  cross-section 
of  agency  personnel  at  the  various  field 
levels  and  the  national  headquarters 

staff. 
Implementation  issues  associated 

with  the  ciurent  rule  that  were  most 
often  cited  generally  fell  into  two  areas: 
inefficiency  of  the  procedures  and  the 
process  for  public  involvement.  Specific 
issues  identified  included:  The  30-day 
notice  and  comment  process;  emergency 
situations;  informal  disposition; 
dismissals;  interested  parties;  the 
definition  of  projects  implementing  a 
land  and  resource  management  plan; 
who  may  file  an  appeal;  appeal  issues; 
and  electronic  transmission  of 
comments  and/or  appeals.  In  addition, 
many  comments  stated  that  the 
provisions  in  the  current  rule  exceed  the 
requirements  of  the  Act.  After  careful 
consideration,  the  agency  has 
determined  that  the  major  areas  needing 
attention  are:  Emergency  situations;  30- 
day  notice  and  comment  process;  site- 
specific  comments;  who  may  file  an 
appeal;  and  the  formal  disposition 
process.  As  a  result,  the  Forest  Service 
is  proposing  to  amend  36  CFR  part  215. 
The  proposed  changes  would  clarify 
and  reduce  the  complexity  of  the  rule; 
ehcit  more  effective  public  participation 
by  seeking  public  comment  early  in  the 
process;  provide  for  electronic 
submission  of  comments;  result  in  more 
consistent  application  of  the  rule; 
simplify  the  language;  and  reorganize 
the  rule  into  a  more  logical  sequence. 

Two  particular  regulatory  issues 
warrant  special  attention:  The  scope  of 
decisions  subject  to  appeal  ("proposed 
actions  of  the  Forest  Service  concerning 
projects  and  activities  implementing 
land  and  resource  management  plans") 
and  stays  of  "emergency"  actions. 
Congress  did  not  provide  statutory 
definitions  for  either  of  these  terms. 

The  existing  appeal  regulations 
provide  for  appeals  of  actions  evaluated 
in  an  environmental  assessment  or 
environmental  impact  statement,  as  well 
as  one  specific  class  of  categorically 
excluded  activities  that  is  no  longer  in 
use.  The  ARA  was  enacted  in  direct 
response  to  the  Forest  Service's  1992 
proposed  regulation  that  would  have 
substituted  appeals  with  a  pre- 
decisional  review.  Congress  preferred 
appeals  over  pre-decisional  public 


involvement  for  these  assessments. 
Congress  did  not  express  a  specific 
intent  regarding  where  the  "line  should> 
be  drawn"  or  to  "set  in  concrete"  which 
activities  would  be  subject  to  notice, 
comment  and  appeal.  Nor  was  there  any 
indication  that  Congress  intended  to 
extend  the  notice,  comment  and  appeal 
requirements  to  all  classes  of 
categorically  excluded  activities.  This 
was  a  determination  left  to  the 
discretion  and  judgment  of  the 
Secretary.  Congress  knew  that  not  every 
decision  of  the  Forest  Service  was 
subject  to  appeal  before  the  1992  Act. 
The  agency  believes  that  Congress 
used  the  phrase  "proposed  actions  of 
the  Forest  Service  concerning  projects 
and  activities  implementing  land  and 
resource  management  plans"  to 
delineate  between  administrative 
appeals  of  forest  plans  and  project  level 
decisions,  rather  than  define  a 
comprehensive  or  precise  set  of 
activities.  Congress  could,  of  course, 
have  provided  a  sjiecific  definition.  But 
Congress  did  not  do  so  and  absent  such 
a  definition,  the  courts  have  recognized 
that  agencies  are  free,  indeed  expected, 
to  fill  in  the  gaps  and  that  such 
regulatory  interpretations  are  due 
deference.  Through  the  1993  rulemaking 
process  the  Secretary  concluded  that  the 
Forest  Service's  categorically  excluded 
activities  were  generally  not  of  the  sort 
that  Congress  would  have  intended  to 
apply  additional  notice,  comment  and 
appeal  requirements  given  the  generally 
minor  potential  for  environmental 
effects. 

One  exception  was  made  to  require 
notice,  comment  and  appeal  for  timber 
sales  exceeding  certain  volume  limits, 
but  that  category  is  no  longer  in  use. 
This  exception,  however,  does  illustrate 
a  consistent  interpretation  by  the 
Department  that  Congress  intended  to 
grant  the  Secretary  the  authority  to 
establish  a  flexible  process  through 
rulemaking.  The  appeal  regulation's 
reliance  upon  its  existing  administrative 
framework  (the  agency's  NEPA 
procedures)  is  also  consistent  with  other 
Forest  Service  regulations  that  rely  on 
the  NEPA  procedures  for  guidance 
regarding  public  participation  (see  e.g. 
36  CFR  219.6(b)).  This  practice  is  in 
keeping  with  the  Council  on 
Environmental  Quality's  instructions  for 
agencies  to  "integrate  the  requirements 
of  NEPA  with  other  planning  and 
environmental  review  procedures 
required  by  law  or  by  agency  practice 
*   *   •".40  CFR  1500.2(c). 

By  their  very  nature,  activities  that 
have  been  categorically  excluded 
generally  have  no  significant 
enviroiunental  effect,  or  stated 
otherwise,  were  determined  not  to  cross 


the  NEPA  "significance  threshold" 
based  on  the  agency's  experience, 
judgment,  and  analysis  from 
implementing  similar  activities  over 
many  years.  Therefore  they  typically  do 
not  include  preparation  of  extensive 
records:  in  fact,  the  Forest  Service  NEPA 
procedures  do  not  require  decision 
documents  or  project  files  to  be 
maintained  for  many  categorical 
exclusions.  Congress'  intent  was  to 
streamline  an  appeal  process  in  need  of 
revision,  not  entangle  the  agency  in  a 
costly  and  time-consiuning  exercise  for 
minor  decisions  by  Forest  Service 
officials.  That  being  the  case,  the  Forest 
Service  has  determined  that  including 
affected  and  interested  individuals  in 
project  planning  early  in  the  process  is 
more  effective  than  subjecting  these 
projects  to  formal  and  extensive  notice, 
comment  and  appeal  procedures. 

The  existing  r^idation's  treatment  of 
categorically  excluded  activities  is  the 
subject  of  unresolved  litigation.  While 
that  litigation  is  cxurently  focused  on 
procedural  matters,  the  agency  believes 
that  both  the  current  and  proposed 
regulations  are  within  the  scope  of  the 
Secretary's  delegated  authority  to 
establish  a  notice,  comment  and  appeal 
process  as  set  forth  in  the  ARA.  This 
assumption  is  supported  by  the  fact  that 
during  the  ten  years  of  implementation 
of  the  1993  regulations,  Congress  has 
not  sought  to  amend  the  ARA  to  adjust 
the  agency's  implementation,  and  has  in 
fact  relied  upon  the  regulatory  structure, 
and  exempted  individual  and  classes  of 
activities  from  the  regulations.  For 
example,  in  July  2002,  Congress  passed 
legislation  recognizing  the  urgency  of 
the  severe  fire  threat  posed  to  private 
homes  from  fire  and  diseased  trees  in 
the  Black  Hills  National  Forest  and  the 
procedural  problems  that  could  delay 
prompt  action.  The  legislation  exempted 
timber  cutting  as  part  of  a  fuels 
treatment  project  from  public  notice  and 
comment  as  well  as  judicial  review  and 
appeals. 

Regardless  of  the  scope  of  the 
administrative  appeals  procedures, 
Forest  Service  procedures  require  that 
all  projects  subject  to  the  National 
Environmental  Policy  Act  (NEPA), 
including  projects  covered  imder 
categorical  exclusions,  include 
interested  and  affected  individuals  in 
project  planning  to  the  extent 
appropriate  considering  the  nature  and 
complexity  of  the  proposed  action.  For 
example,  for  hazardous  fuels  reduction 
projects  near  communities,  the  Forest 
Service  would  collaborate  with  local 
constituents  in  a  manner  consistent 
with  the  process  identified  in  A 
Collaborative  Approach  for  Reducing 
Wildland  Fire  Risks  to  Communities 
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and  the  Environment  10- Year 
Comprehensive  Strategy 
Implementation  Plan. 

'The  ARA  expressly  authorizes  the 
Chief  to  exempt  certain  activities  frt)m 
the  mandatory  stay  provision  in  an 
"emergency"  but  does  not  provide  a 
statutory  definition  or  specify  particular 
criteria  for  making  such  determinations. 
The  agency's  1993  regulations 
attempted  to  provide  such  guidance,  but 
experience  has  shown  the  need  for 
refinement.  In  particular,  the  Forest 
Service  wishes  to  clarify  that  economic 
factors  can  be  relied  upon  in  making  the 
determination  of  whether  to  exempt  a 
project  from  stay  while  an  appeal  is 
pending.  During  implementation  of  the 
ciurent  rule,  the  agency  has  foimd  that 
the  rule  is  uimecessarily  restrictive  and 
results  in  undue  waste  of  natural  and 
economic  resources.  Fire  impacted 
forest  ecosystems  and  damaged 
watersheds  impose  a  variety  of 
economic  costs  to  communities  and 
implementation  delays  can  result  in  loss 
of  economic  value  that  may  alter  the 
agency's  options  for  addressing  resource 
problems.  The  proposed  regulation 
would  adjust  the  definition  of 
"emergency"  to  address  this  issue. 

The  significance  of  specific  changes  to 
the  ciurent  rule  is  indicated  in  the 
following  section-by-section 
description.  Minor  changes  are 
summarized,  while  more  detail  is 
included  for  new  sections  and  those 
sections  that  involve  substantive 
change. 

Proposed  Section  215.1  Purpose  and 
scope.  This  proposed  section 
incorporates  the  current  §  215.1  with 
changes  that  are  generally  minor  and 
clarifying  in  nature.  Proposed  paragraph 
(b)  is  rewritten  to  eliminate  repetitive 
language  and  to  clearly  state  that  the 
appeals  process  is  available  only  for 
those  who  commented  during  the  time 
period  for  the  opportunity  to  comment 
and  that  appeal  issues  are  limited  to 
those  raised  during  that  comment 
period  (§  215.5).  Other  changes  to  note 
are  that  here  and  throughout  the 
proposed  rule  the  phrase  "opportunity 
to  comment"  is  often  used  to  better 
reflect  Congressional  intent  to  require  a 
specific  time  period  to  seek  public 
comment. 

Proposed  Section  215.2  Definitions. 
This  proposed  section  incorporates  the 
current  §  215.2  with  changes.  The 
proposed  rule  adds  six  new  terms: 
Appeal  disposition,  emergency 
situation,  name.  National  Forest  System 
lands,  projects  and  activities 
implementing  a  land  and  resource 
management  plan,  and  substantive 
comments;  removes  three  terms  because 
they  would  no  longer  be  applicable  to 


the  215  regulations  as  amended: 
Decision  document,  decision  memo, 
and  interested  party;  removes  the 
definition  for  "proposed  timber  harvest 
categorically  excluded  from 
dociunentation  under  Forest  Service 
Handbook  1909.12,  suction  31.2, 
paragraph  4"  as  this  was  removed  from 
the  Handbook;  and  revises  and  updates 
several  terms  and  definitions  as 
explained  in  the  followring  paragraphs. 
Terms  and  definitions  not  set  out  here 
are  unchanged  from  the  current  rule. 

Appeal.  The  proposed  definition 
replaces  the  veA  "objects"  with 
"seeking  review  of  to  distinguish 
appeals  from  the  recently  established 
"objection"  process  in  the  2000 
planning  regiUation  at  36  CFR  part  219. 

Appeal  Deciding  Officer.  The 
proposed  definition  corrects  a 
typographical  error  and  changes  "Forest 
Service  line  officer"  to  "Secretary  of 
Agriculture  or  Department  or  agency 
designee,"  making  it  clear  that  the 
Secretary  can  serve  as  the  Deciding 
Officer  in  the  event  that  there  is  an 
appeal  of  a  Chiefs  decision. 

Appeal  period.  The  proposed 
definition  clarifies  that  the  appeal 
periods  begins  following  publication  of 
the  legal  notice  of  a  decision. 

Appeal  record.  The  proposed 
definition  is  rewritten  to  eliminate 
unnecessary  wording;  delete  the  term 
"written  comment  submitted  by 
interested  parties"  to  conform  to  the 
proposed  removal  of  the  term 
"interested  party";  and  add  "the  Appeal 
Reviewing  Officer's  recommendation," 
which  was  inadvertently  omitted  in  the 
current  rule. 

Appeal  Reviewing  Officer.  The 
proposed  definition  clarifies  that  a 
Department  of  Agriculture  official  can 
also  serve  as  an  Appeal  Reviewing 
Officer. 

Categorical  Exclusion.  This  proposed 
term  was  changed  to  conform  to  the 
regulations  governing  categorical 
exclusions.  The  current  term  is 
categorically  excluded. 

Comment  period.  This  proposed 
definition  is  rewritten  and  changed  to 
state  that  the  notice  of  the  opportunity 
to  comment  must  be  published  in  a  legal 
notice  as  opposed  to  the  current 
language,  which  merely  says  a  notice 
must  be  published.  Additionally,  the 
information  in  §  215.5  on  how  to 
compute  the  comment  period  is 
included. 

Decision  document.  For  clarity,  it  is 
proposed  to  remove  this  term  and  use 
Decision  Notice  and/or  Record  of 
Decision  as  appropriate. 

Decision  documentation.  It  is 
proposed  to  shorten  and  clarify  this 
de&iition  and  eliminate  the 


unnecessary  examples  of  what  might 
constitute  decision  documentation. 

Decision  memo.  It  is  proposed  to 
remove  this  definition  because  it  is  no 
lo^er  applicable  to  this  regulation. 

Environmental  Assessment  (EA)— 
Language  was  added  to  this  proposed 
definition  to  conform  to  that  found  in  40 
CFR  1508.9  regarding  an  EA. 

Emergency  situation.  It  is  proposed  to 
move  the  definition  to  §  215.2,  while 
incorporating  and  revising  the 
description  at  current  §  215.10.  While 
the  Act  does  not  specifically  define 
emergency  situations,  it  gives  the  Chief 
discretion  to  determine  when  an 
emergency  situation  exists.  This 
proposed  definition  would  be 
broadened  to  make  clear  that  emergency 
situations  can  include  situations  not 
explicitly  listed  in  the  current 
description  at  section  215.10. 
Additionally,  experience  has  shown  that 
some  emergency  situations  on  National 
Forest  System  lands  may  pose  a  risk  to 
adjacent  lands  and  therefore,  warrant 
being  included  in  the  definition  of 
emergency  situations.  Some  situations 
may  result  in  substantial  loss  of 
economic  value  if  implementation  is 
delayed.  Further,  the  examples  are 
removed,  as  it  is  impossible  to  predict 
all  possible  scenarios  where  an 
emergency  situation  exists. 

Forest  Service  line  officer.  The 
proposed  definition  removes  the  current 
examples  of  line  positions,  as  they  are 
not  necessary  for  understanding  and 
applying  the  definition. 

Interested  party.  It  is  proposed  to 
remove  this  term  and  thus  the    ^ 
definition,  which  is  not  used  in  the 
proposed  rule.  Related  information  is 
set  out  in  the  description  of  proposed 
§215.12. 

Name.  It  is  proposed  to  add  this 
definition.  Because  the  proposed  rule 
provides  for  accepting  electronic 
comments  and  appeals,  it  is  critical  that 
the  Forest  Service  have  the  ability  to 
identify  individuals  and  organizations 
in  order  to  establish  their  standing 
(abilify  to  submit  appeals). 

National  Forest  System  lands.  This 
definition,  based  on  §  200.1(c)(2),  is 
added  to  clarify  what  lands  comprise 
the  National  Forest  System.  This 
definition  makes  clear  that  research  and 
experimental  areas  (such  as 
experimental  forests)  are  included  in 
National  Forest  System  lands. 

Projects  and  activities  implementing  a 
land  and  resource  management  plan.  It 
is  proposed  to  add  this  definition.  The 
Act  uses  this  phrase  to  define  what 
proposed  actions  are  subject  to  this  part; 
however,  the  current  regulation  does  not 
provide  a  definition.  Application  of  the 
current  rule  has  shown  Uiat  the  lack  of 
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a  definition  causes  confusion  about 
exactly  which  projects  and  activities  are 
subject  to  notice,  comment,  and  appeal. 
Further,  the  proposed  definition  makes 
clear  that  research  activities  on  all 
National  Forest  System  lands  are  subject 
to  this  part. 

Proposed  action — The  proposed 
definition  was  changedto  remove  the 
words  "recommend"  and  "implement" 
to  avoid  confiision.  Actions  that  are 
"recommended"  are  not  subject  to  this 
rule  and  actions  that  have  been 
approved  and  already  subject  to  this 
rule  are  not  subjected  again  at 
implementation. 

Proposed  timber  harvest  categorically 
excluded  from  documerttation  under 
Forest  Service  Handbook  1909.12. 
section  31.2,  paragraph  4.  It  is  proposed 
to  remove  this  term  from  the  definitions 
and  throughout  the  proposed  rule 
because  this  categorical  exclusion  is  no 
longer  in  use. 

Responsible  Official.  The  proposed 
definition  would  replace  "line  officer" 
and  "authority  and  responsibility  to 
make  decisions"  with  "Forest  Service 
employee  who  has  the  delegated 
authority  to  make  and  implement  the 
decision"  to  clarify  that  some  decisions 
subject  to  this  rule  are  made  and 
implemented  by  a  Regional  Director, 
through  delegated  authority,  even 
though  this  position  is  not  considered  a 
"Forest  Service  line  officer." 

Substantive  comments.  It  is  proposed 
to  add  this  definition  in  order  to  define 
a  new  term  that  is  added  to  the 
proposed  rule.  The  explanation  for 
adding  this  term  is  included  in  the 
proposed  §§  215.5  and  215.6  below. 

Proposed  Section  215.3  Proposed 
actions  subject  to  legal  notice  and 
opportunity  to  comment.  This  proposed 
section  revises  and  incorporates  current 
regulatory  text  from  §  215.3,  and  revises 
the  heading  to  include  the  term 
"opportunitv  to  comment." 

Since  timber  harvest  is  no  longer  an 
activity  that  may  be  categorically 
excluded  from  docimientation  in  an 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS). 
current  paragraph  (b)  is  removed; 
current  paragraph  (c)  on  nonsignificant 
amendments  to  land  and  resource 
management  plans  is  redesignated  to 
paragraph  (b). 

Proposed  paragraph  (c)  would  apply 
procedures  for  notice  and  opportunity 
to  comment  to  revision  of  an  EA  based 
nn  new  information  or  changed 
circumstances.  Paragraph  (c)  is  added 
because  confusion  has  resulted  from  not 
having  addressed  this  point  in  the 
current  rule. 

Current  paragraph  (d)  covering 
National  Forests  without  land  and 


resouirce  management  plans  is  removed 
as  all  National  Forests  now  have 
approved  land  and  resource 
management  plans. 

Ciurent  paragraph  (e)  is  redesignated 
(d)  and  is  rewritten  to  say  "reseeirch 
activities"  instead  of  "forestry  research 
activities"  to  reflect  that  research 
activities  conducted  on  National  Forest 
System  lands  for  which  environmental 
analysis  is  performed,  include  forestry 
as  well  as  other  types  of  research. 

Proposed  Section  215.4  Actions  not 
subject  to  legal  notice  and  opportunity 
to  comment.  This  proposed  section 
revises  and  incorporates  the  regulatory 
text  from  the  current  §  215.4  and  revises 
the  heading  to  include  the  term 
"opportunity  to  comment." 

Proposed  paragraph  (b)  is  rewritten 
excluding  from  notice  and  opportunity 
to  comment  all  proposed  actions  that 
are  categorically  excluded.  As  explained 
when  36  CFR  part  215  was  promulgated 
(58  FR  58905).  it  is  appropriate  to 
exclude  proposed  actions  that  are 
categorically  excluded  from  notice  and 
opportunity  to  comment.  For  all  projects 
subject  to  NEPA.  Forest  Service 
procedures  require  that  interested  and 
affected  individuals  be  included  in 
project  planning  through  public 
involvement  commensurate  with  the 
nature  and  complexity  of  the  proposed 
action.  By  their  very  nature,  proposed 
actions  that  may  be  categorically 
excluded  from  documentation  in  an  EA 
or  EIS  generally  have  little  to  no 
environmental  effect. 

The  current  rule  does  not  address  the 
application  of  this  section  to  the 
following  situation:  a  determination  by 
the  Responsible  Official  that  new 
information  or  changed  circumstances 
does  not  result  in  revision  of  the  EA. 
Proposed  paragraph  (d)  is  added  to 
clarify  that  such  situations  are  not 
subject  to  notice  and  opportunity  to 
comment. 

Proposed  Section  215.5  Legal  notice 
of  proposed  action  and  opportunity  to 
comment.  The  proposed  heading  is 
rewritten  for  clarity  and  to  include  the 
term  "opportunity  to  comment."  This 
proposed  section  retains  but  also  revises 
and  reorganizes  most  of  the 
requirements  in  current  §  215.5  and  also 
incorporates  pertinent  paragraphs  from 
current  §  215.6.  The  proposed  paragraph 
headings  are  rewritten  for  clarity  and  to 
reflect  the  reorganization  of  this  section. 
In  this  section  and  throughout  the 
proposed  rule,  the  terms  "notice"  and 
"public  notice"  are  replaced  with  the 
term  "legal  notice"  to  reflect  standard 
practice  and  terminology.  "Legal 
notice"  is  intended  to  mean  publication 
in  the  legal  notice  section  of  the  paper 
of  record. 


Proposed  paragraph  (a).  "Timing  for 
publication  of  legal  notice."  would 
incorporate  and  revise  current 
paragraph  (b)(2)(i)  to  give  the 
Responsible  Official  discretion  to 
determine  the  most  effective  timing  for 
publishing  the  legal  notice  of  the 
proposed  action  and  opportimity  to 
comment.  There  are  instances  when  a 
proposed  action  is  well  developed,  vhth 
sufficient  information  to  allow  for 
substantive  public  comment  during  the 
scoping  phase  of  project  planning.  Other 
times,  it  might  be  more  helpful  to  the 
Responsible  Official  for  the  comment 
period  to  occur  prior  to  alternative 
development.  In  a  third  instance,  a 
comment  period  after  alternative 
development  might  be  of  most  benefit. 
These  are  examples  of  how  the  rule's 
flexibility  allows  for  the  most  effective 
use  of  the  comment  period  significantly 
earlier  in  the  project  planning  than  the 
current  rule  permits.  Timing  for  the 
comment  period  would  be  determined 
on  a  project-by-project  basis,  depending 
on  the  nature  and  complexity  of  the 
project.  The  flexibility  v*rith  such 
discretion  would  allow  the  Responsible 
Official  to  provide  an  opportunity  for 
early  comment  and  meaningful  public 
participation  during  project  planning,  at 
the  stage  when  comments  will  be  most 
helpful  in  developing  public 
understanding  and  an  effective  project. 
The  Forest  Service  expects  to  develop 
policy  guidance  with  regard  to  the 
appropriate  timing  of  the  30-day 
comment  period  following 
promulgation  of  a  final  rule.  This 
change  is  consistent  with  the  statutory 
language  of  the  Act.  In  contrast,  the 
current  rule  requires  that  the  EA  be 
mailed  to  any  individual  who  is  known 
to  have  participated,  a  procedure  which 
goes  beyond  the  requirements  in  the  Act 
and  unnecessarily  delays  the  process  by 
requiring,  in  all  cases,  the  mandated  30- 
day  comment  period  only  after  the  EA 
is  completed. 

Proposed  paragraphs  (b)(1)  through 
(b)(5)  incorporate  the  regulatory  text 
concerning  notice  and  comments  horn 
the  current  §§  215.5,  215.6(a)  and 
215.10(d)(2). 

Proposed  paragraph  (b)(4)(i)-(viii). 
"Content  of  legal  notice."  adds  all  forms 
of  the  Responsible  Official's  address;  the 
acceptable  format  for  electronic 
comments;  a  signature  requirement  for 
each  individual  or  organization  listed;  a 
statement  that  the  ability  to  appeal  is 
tied  to  timely  submission  of  comments; 
and  information  about  emergency 
situations. 

The  proposed  rule  provides  for 
electronic  submission  of  comments 
which  is  not  addressed  in  the  current 
rule.  Proposed  paragraph  {b)(4)(v), 
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requires  that  the  legal  notice  sfteciiy  a 
standard  format  for  electronic 
comments,  because  experience  has 
shown  that  not  all  electronic 
submissions  are  compatible  with  the 
Forest  Service  computer  systems.  It 
should  be  noted  that  those  availing 
themselves  of  electroiuc  transmission  of 
comments  are  responsible  for  ensuring 
that  their  submissions  are  timely.  The 
Forest  Service  is  unable  to  accept 
responsibility  for  fiailuro  of  electronic 
devices. 

The  notice  requirements  for 
emergency  situations  are  currently 
described  in  current  §  215.10(d) 
"Implementation  of  decisions."  but  it  is 
more  appropriate  to  include  them  in 
proposed  paragraph  (b)(4)(ix). 

Proposed  paragraph  (b)(5) 
incorporates  current  §  215.6(a) 
concerning  the  time  period  for 
comments  and  is  rewritten  for  clarity. 
The  current  requirement  that  the  public 
notice  for  comment  include  the  date  the 
comment  period  ends  has  resulted  in 
problems  and  confusion  for  the  agency 
and  the  public.  Currently,  the  agency 
employee  preparing  the  legal  notice 
must  estimate  the  date  of  publication 
and  the  date  the  comment  period  ends, 
for  inclusion  in  the  notice.  However, 
because  publication  delays  are  not 
uncommon,  there  have  been  numerous 
instances  of  confusion  as  to  the  correct 
deadline  for  accepting  comments.  The 
remedy  to  this  problem  is  found  in 
proposed  paragraphs  (b)(5)  to 
(b)(5)(i)(B).  which  describe  how  the 
commenter  can  determine  the  last  day 
for  accepting  conoments  by  noting  the 
newspaper  date  of  the  legal  notice  and 
adding  thirty  days.  Comments  must  be 
sent  by  the  end  of  the  30th  day. 

The  current  regulation  does  not 
address  extending  the  comment  period 
and  this  has  resulted  in  confusion. 
Proposed  paragraph  (b)(5)(ii),  which 
conforms  to  the  language  in  the  Act, 
explicitly  states  that  the  period  for  the 
opportimity  to  comment  cannot  be 
extended. 

Proposed  paragraph  (c),  "Comments," 
revises  and  incorporates  the 
requirements  regarding  the  content  of 
comments  currently  in  §  215.6(b),  and 
adds  new  paragraphs  (1)  and  (3), 
requiring  signatures  on  the  comment 
letters,  that  comments  must  be  specific 
and  provides  consistent  requirements 
for  oral  comments.  The  requirements  in 
paragraph  (c)  through  (c)(3)  are 
rewritten  to  address  the  following 
difficulties  encountered  during 
implementation  of  the  current  rule: 
identification  of  those  who  can  appeal 
when  comment  letters  list  several 
organizations  but  include  only  one 
signature  with  a  statement  that  the 


individual  represents  all  the 
organizations;  uncertainty  as  to  which 
proposed  action  the  comments  address; 
receipt  of  conunents  that  are  not 
relevant  to  the  specific  project  or 
activity  or  are  so  general  in  nature  that 
they  are  not  useful  to  the  Responsible 
Official  in  making  a  more  informed 
decision;  and  inconsistency  in 
submission  of  oral  comments. 

Proposed  Section  215.6  Consideration 
of  comments.  This  section,  as  proposed, 
is  considerably  shortened  from  the 
current  rule  because  the  current 
paragraphs  (a)  and  (b)  on  procedures  for 
commenting  are  moved  to  proposed 
§  215.5.  In  order  to  encourage  the  public 
to  submit  meaningful  and  specific 
comments,  the  remaining  paragraphs  are 
revised  by  requiring  the  consideration  of 
all  substantive  written  and  oral 
comments. 

Proposed  Section  215.7  Legal  notice 
of  decision.  This  proposed  section 
makes  minor  revisions,  incorporates  the 
requirements  in  the  current  Notice  of 
decision,  §  215.9,  and  adds  two  new 
paragraphs  as  described  below. 

Proposed  paragraph  (a)(2)(ii)  would 
require  that  the  legal  notice  describe 
how  the  time  period  for  filing  an  appeal 
is  calculated  and  would  clarify  that  it  is 
the  appellants'  responsibility  to 
determine  the  time  allotted,  based  on 
the  publication  date  of  the  legal  notice 
and  not  relying  on  dates  or  time  frames 
provided  by  any  other  source.  To  avoid 
any  confusion  should  publication  be 
delayed,  this  proposed  paragraph  also 
makes  clear  that  an  actual  date  for  the 
end  of  the  comment  period  shall  not  be 
included  in  the  legal  notice. 

Proposed  paragraph  (a)(2)(vi)  would 
provide  for  notification  of  the  public  as 
to  when  implementation  may  occur  in 
emergency  situations  as  set  out  in 
proposed  §  215.9(b).  While 
implementation  of  decisions  regarding 
emergency  situations  is  discussed  in 
current  §  215.10(d),  there  is  no 
requirement  to  notify  the  public  of 
timeframes. 

Proposed  Section  215.8  Decision 
implementation.  This  proposed  section 
incorporates,  revises,  and  redesignates 
at  paragraphs  (a)  through  (c)(2),  the 
requirements  currently  in  §  215.10 
paragraphs  (a)  through  (c).  Proposed 
paragraph  (c)  differentiates  between 
when  decisions  documented  in  a 
E)ecision  Notice  (DN)  or  in  a  Record  of 
Decision  (ROD)  can  be  implemented, 
which  was  inadvertently  omitted  from 
the  current  §  215.10.  This  differentiation 
is  necessary  to  ensure  compliance  with 
the  Council  on  Environmental  Quality 
(CEQ)  regulations  governing  final 
environmental  impact  statement  (FEIS) 
and  ROD  timeframes. 


Proposed  Section  215.9  Emergency 
situations.  This  proposed  section  is 
added  to  set  out  procedures  for 
emergency  situations  in  a  separate 
section  for  clarity  and  so  that  they  can 
be  located  quickly  and  easily.  The 
definition  for  emergency  situations,  at 
current  (§  215.10(d)(1)).  is  moved  to 
§215.2,  Definitions. 

Proposed  paragraph  (a)  clarifies  that 
authority  for  determination  of  an 
emergency  situation  is  not  reserved  to 
the  Chief  and  may  be  delegated,  though 
not  below  the  Regional  Forester  or 
Station  Director  level.  The  current 
regulation  appears  to  reserve  this 
determination  solely  for  the  Chief, 
although  the  Act  does  not  mandate  such 
reservation. 

Proposed  paragraph  (b)  incorporates 
current  §215. 10(d)  regarding 
implementation  of  emergency  situations 
and  clarifies  when  implementation  of 
the  project  or  activity  may  begin.  In 
addition,  it  differentiates  between 
decisions  determined  to  be  an 
emergency  documented  either  in  a 
Decision  Notice  (DN)  or  in  a  Record  of 
Decision  (ROD).  This  differentiation  is 
necessary  to  clarify  compliance  with  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  governing  final 
environmental  impact  statement  (FEIS) 
and  ROD  timeframes. 

Proposed  paragraph  (c)  reiterates  that 
the  legal  notice  shall  include 
information  about  the  determination  of 
an  emergency  situation.  Examples  of 
emergency  situations  are  removed 
because  they  do  not  cover  all  emergency 
situations  that  may  occur,  which  caused 
confusion. 

Proposed  Section  215.10  Decisions 
subject  to  appeal.  This  proposed  section 
incorporates  §  215.7(a)  of  the  current 
rule  and  adds  two  new  paragraphs  to 
proposed  paragraph  (a).  To  clarify 
existing  confusion  over  how  to  apply 
this  section  when  considering  new 
information  or  changed  circumstances, 
paragraph  (a)(2)  is  added;  and  a  new 
paragraph  (a)(3)  is  added  to  clarify  and 
address  those  instances  where  the 
Forest  Service  makes  decisions  in 
conjunction  with  other  federal  agencies 
but  where  only  a  portion  of  the  decision 
applies  to  National  Forest  System  lands. 

Current  paragraph  §  215.7(b)  is 
removed  because  Forest  Service  policy 
no  longer  allows  timber  harvest  projects  • 
and  activities  to  be  docmnented  in  a 
decision  memo. 

Proposed  paragraph  (b)  is  added,  but 
it  is  only  a  technical  change.  Currently 
these  decisions  are  discussed  in 
§  215.8(c)  Decisions  not  subject  to 
appeal,  which  could  be  misleading  to 
someone  who  has  the  option  to  use  the 
appeal  process  at  either  part  215  or  part 


251.  It  is  more  appropriate  under  this 

section. 

Pmposed  Section  215.11  Decisions 
and  actions  not  subject  to  appeal.  This 
proposed  section  revises,  reorganizes 
and  incorporates  the  requirements  from 
current  §215.8.  Proposed  paragraph  (b) 
is  added  to  address  situations  involving 
new  information  or  changed 
circumstances  that  do  not  resuh  in  a 
new  decision  and  make  clear  that  this 
situation  is  not  subject  to  appeal. 
Proposed  paragraph  (c)(ii)  is  added 
(corresponding  to  that  provided  for 
environmental  assessments  in  proposed 
paragraph  (c)(i))  for  situations  where  no 
comments  or  only  supportive  comments 
are  received  during  the  comment  period 
for  a  draft  environmental  impact 
statement  (DEIS),  and  the  Responsible 
Official's  decision  does  not  modify  the 
preferred  alternative  identified  in  the 
DEIS.  This  was  an  inadvertent  omission 
in  the  current  rule. 

Proposed  paragraph  (c)  combines  two 
current  paragraphs  ((a)(2)  and  (b)),  and 
removes  sentences  and  examples  found 
in  the  current  rule  that  are  necessary  for 
understanding  and  paragraph  (c)  in  the 
current  §  215.8  is  moved  to  proposed 
§215.10,  "Decisions  subject  to  appeal." 
Proposed  paragraph  (d)  differentiates 
between  enviroimiental  assessments 
(EAs)  and  environmental  impact 
statements  (EISs)  not  subject  to  appeal 
and  proposed  paragraph  (d)(ii)  sets  out 
that  for  a  decision  to  not  be  subject  to 
appeal  under  this  paragraph,  both 
criteria  must  be  met. 

Proposed  paragraphs  (f), 
"Nonsignificant  amendments  to  land 
and  resource  management  plans."  and 
(g),  "Concurrences  and 
recommendations  from  other  federal 
agencies"  are  added  for  clarification  and 
to  eliminate  confusion  about  what  is 
subject  to  appeal.  Concurrences  and 
recommendations  from  other  federal 
agencies  are  not  Forest  Service 
decisions,  nor  do  they  meet  the 
definition  of  a  Forest  Service  "project  or 
activity  implementing  a  land  and 
resource  management  plan"  and  thus 
would  not  be  subject  to  appeal. 

Proposed  Section  215.12  Who  may 
appeal.  This  proposed  section 
incorporates  current  §215.11. 
paragraphs  (a),  (c),  and  (d)  and  is 
rewritten  for  clarity. 

Proposed  paragraph  (a)  combines 
ctirrent  paragraphs  §  215.11(a)(1)  and 
that  portion  of  (2)  regarding  submission 
of  comments  pursuant  to  provisions  of 
§  215.6  (now  proposed  §  215.5).  The 
remaining  portion  of  paragraph  (a)(2)  is 
removed  to  more  closely  conform  to  the 
Act  in  regard" to  "who  may  appeal".  The 
Forest  Service  believes  that  a  mere 
"expression  of  interest",  such  as  that  of 


an  individual  having  no  participation  in 
the  project  plaiming  process,  but  who 
requested  a  copy  of  the  decision,  does 
not  meet  Congressional  intent  for  who 
may  appeal.  This  conclusion  is  based  on 
a  reading  of  those  portions  of  the  Act 
and  the  Congressional  colloquy 
regarding  the  appeal  process,  which 
make  clear  that  an  individual's 
participation  in  the  statutorily 
mandated  public  comment  period  is 
required  to  establish  standing  to  appeal. 

Current  §  215.11(b)  "hiterested 
parties."  is  removed.  The  current 
provision  exceeds  the  provisions  of  the 
Act,  which  only  addresses  appellants  or 
those  individuals  who  have  participated 
in  the  planning  process  and  who  have 
provided  comments  within  the 
proscribed  timeframes. 

Proposed  paragraph  (b)  addresses 
procedures  for  appeals  listing  multiple 
individuals  or  organizations.  The 
current  regulations  are  unclear  on  how 
to  process  appeals  with  multiple  names 
to  determine  who  has  standing  to 
appeal,  resulting  in  inconsistent 
application  across  the  Forest  Service. 

Proposed  Section  215.13  Where  to  file 
appeals.  This  section  incorporates  the 
requirements  in  current  §  215.12.  adds 
two  levels  of  Responsible  Officials 
inadvertently  omitted  frtim  the  current 
regulation:  Qiief  of  the  Forest  Service 
and  Research  Work  Unit  Leader,  and 
clarifies  that  a  Station  Director  is  also 
considered  a  Responsible  Official. 

Proposed  Section  215.14  Appeal  time 
periods  and  process.  The  requirements 
in  current  §  215.13  are  incorporated  in 
proposed  section  §215.14;  paragraphs 
are  rewritten  for  clarity,  reorganized, 
and  redesignated. 

Proposed  paragraph  (b)  clarifies  that 
all  time  periods  that  end  on  a  Saturday, 
Sunday,  or  federal  holiday  shall  be 
extendeid  to  the  end  of  the  next  federal 

working  day. 

Proposed  paragraph  (c)  clarifies  how 
timeliness  shall  be  determined  for 
various  methods  of  delivery,  including 
e-mail;  states  that  an  automated 
response  should  be  received  from  the 
agency  when  an  appeal  is  electronically 
mailed,  as  a  verification  of  receipt;  and 
that  should  an  electronic  response  not 
be  received,  it  is  the  appellant's 
responsibility  to  provide  evidence  that 
the  appeal  was  sent  in  a  timely  maimer. 

Current  §  215.13(e).  "Interested  party 
comments."  is  removed,  as  discussed  in 
proposed  §  215.12  and  the  remainder  of 
proposed  §  215.14  is  redesignated. 
Proposed  paragraph  (e)  rewrites  current 
paragraph  §  215.13(f)(1)  replacing 
"transmit  appeal  record"  with  "transmit 
decision  documentation."  The  appeal 
record  is  assembled  by  the  Deciding 
Officer,  not  the  Responsible  Official. 


Further,  the  current  paragraph  on 
review  recommendation  (§  215.13(f)(2)) 
is  removed  because  the  Act  does  not 
include  any  time  period  for  the  review 
recommendation.  The  regulatory  text 
describing  what  an  appeal  decision 
must  contain  at  §  215.13(f)(3)  is  moved 
to  proposed  §  215.18. 

Proposed  Section  215.15  Appeal 
content.  This  section  of  the  proposed 
rule  retains  the  requirements  of  ciurent 
§215.14. 

Proposed  paragraph  (a)  is  rewntten 
with  minor  changes  for  terminology 
consistency  and  to  clarify  that  the  focus 
of  the  appeal  is  providing  project-  or 
activity-specific  evidence  and  rationale 
as  it  relates  to  the  decision.  The  term 
"remanded"  in  current  paragraph  (a)  is 
removed  because  it  is  not  used 
elsewhere  in  either  the  current  rule  or 
the  proposed  rule. 

Proposed  paragraph  (b)  rewrites, 
reorganizes,  and  redesignates  current 
§  215.14(b).  Proposed  paragraph  (b)(5) 
clarifies  that  appeal  issues  are  limited  to 
substantive  comments  submitted  during 
the  comment  period.  This  change  is 
consistent  with  the  Act. 

Proposed  paragraph  (c)  is  added, 
setting  out  those  instances  when  an 
appeal  would  not  be  accepted.  It  makes 
clear  to  those  plaiming  to  appeal  that  it 
is  to  their  benefit  to  include  all 
applicable  information. 

Proposed  Section  215.16  Dismissal  of 
appeal  without  review.  The 
requirements  in  current  §  215.15  now 
appear  in  proposed  §  215.16. 

Proposed  paragraph  (a)  is  rewritten 
for  clarity  and  consistency  with 
proposed  §  215.14,  to  show  how 
timeframes  for  different  delivery 
methods  are  applied.  Current 
§  215.15(a)(7)  concerning  filing  for 
judicial  review  is  removed  in 
accordance  with  Public  Law  103-354, 
the  USDA  Reorganization  Act  of  1993. 
Current  §  215.15(a)(5)  is  rewritten  as 
proposed  paragraph  (a)(6)  and  is 
consistent  with  proposed  §  215.15(b)(5) 
concerning  the  limitation  of  appeal 
issues.  Proposed  paragraph  (a)(9)  is 
added  to  provide  for  dismissal  when  an 
appellant  withdraws  an  appeal  and  to 
be  consistent  with  the  current  rule 
which  provides  for  dismissal  when  a 
responsible  official  withdraws  a 
decision. 

Proposed  Section  215.17  Informal 
disposition.  The  requirements  in  current 
§  215.16  are  incorporated  in  proposed 
§  215.17,  with  minor  changes. 

Proposed  paragraph  (b)  is  rewritten  to 
clarify  that  it  is  the  "initial"  meeting 
that  must  occur  within  15  days.  This 
change  alleviates  the  confusion  about 
whether  informal  resolution  must  be 
concluded  within  15  days. 
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Proposed  paragraph  (c)  removes  the 
reference  to  interested  parties, 
consistent  with  the  proposed  change 
removing  this  term  elsewhere  in  the 
rule. 

Proposed  paragraph  (d)  is  rewritten, 
articulating  the  various  scenarios  that 
may  result  from  informal  disposition. 

Proposed  Section  215.18  Formal 
review  and  disposition  procedures.  The 
requirements  of  current  §215.17  are 
incorporated  in  proposed  §215.18  and 
the  proposed  heading  is  changed  to 
"Formal  review  and  disposition 
procedures"  for  clarity. 

Proposed  paragraph  (b)(1)  adds  the 
procedures  to  use  when  an  appeal 
decision  includes  instructions.  The 
omission  of  these  procedures  in  the 
current  rule  has  resulted  in  confusion 
about  the  procedures  to  follow  in  such 
cases.  Proposed  paragraph  (b)(2) 
articulates  that  issuing  an  appeal 
decision  is  not  required;  this  change  is 
consistent  with  the  Act. 

Proposed  paragraph  (c)  makes  clear 
that  an  appeal  decision  cannot  be  issued 
after  the  45th  day. 

Proposed  paragraph  (d)  is  moved  from 
current  §215.18.  "Appeal  Deciding 
Officer  authority",  as  it  is  more 
appropriate  in  this  section. 

Proposed  Section  215.19  Appeal 
Deciding  Officer's  authority.  This 
proposed  section  incorporates  the 
language  from  current  §  215.18,  except 
for  paragraph  (c),  reorganizing  it  to  more 
clearly  follow  the  process  as  it  relates  to 
the  Appeal  Deciding  Officer's  (ADO) 
authority. 

Proposed  paragraph  (b)  is  rewritten  to 
clarify  that  the  ADO  may  consolidate 
appeals  and  issue  one  or  more  appeal 
decisions,  whereas  the  current  §  215.18 
language  implies  that  the  only  options 
are  one  decision  for  all  appellants  or 
separate  decisions  for  each  appellant. 

Proposed  paragraph  (c)  is  aoded, 
describing  the  ADO's  authority  when 
appeals  listing  multiple  names  are 
received.  The  current  regulations  do  not 
address  these  types  of  appeals,  resulting 
in  inconsistent  application  of  the 
regulation.  As  discussed  above, 
paragraph  (c)  regarding  appeal  decisions 
frt>m  the  current  §  215.18  is  moved  to 
proposed  §  215.18(d),  "Formal  review 
and  disposition"  and  a  new  paragraph 
(d)  is  added,  clarifying  that  the  ADO's 
decision  can  be  different  from  the 
Appeal  Reviewing  Officer's 
recommendation.  This  provision  was 
not  addressed  specifically  in  the  Act  but 
was  implied  with  the  use  of  the  term 
"recommendation." 

Proposed  Section  215.20  Appeal 
Reviewing  Officer's  responsibilities.  This 
proposed  section  incorporates  and 
revises  the  language  from  current 


§  215.19.  The  proposed  heading  is 
revised  to  be  consistent  with  the  Act 
and  the  paragraph  headings  are  also 
revised.  Proposed  paragraph  (a)  is 
revised  to  conform  directly  with  the 
language  in  the  Act  regarding  who  may 
be  designated  as  the  Appeal  Reviewing 
Officer.  Proposed  paragraph  (b)  clarifies 
the  scope  of  review,  using  language 
from  the  Act.  Proposed  paragraph  (c) 
clarifies  that  the  Appeal  Reviewing 
Officer  has  an  option  to  issue  one 
recommendation  or  as  many  as 
appropriate  in  cases  involving  multiple 
appeals  of  decisions. 

Proposed  Section  215.21  Secretary's 
authority.  This  proposed  section  is 
added  to  set  out  the  relationship 
between  the  Secretary  of  Agriculture 
and  the  Forest  Service  concerning 
decisionmaking  and  the  rules  of  this 
part. 

Proposed  Section  215.22  Judicial 
proceedings.  The  concepts  from  current 
§  215.20  are  incorporated  in  this 
proposed  section,  but  it  is  rewritten  to 
remove  the  option  for  waiver  since 
Public  Law  103-354,  the  USDA 
Reorganization  Act  of  1993  (7  U.S.C. 
6901)  supercedes  this  option. 

Proposed  Section  215.23  Applicability 
and  effective  date.  This  proposed 
section  specifies  in  paragraph  (a)  when 
the  new  procedures  in  the  final  rule 
would  apply.  Proposed  paragraph  (b) 
would  provide  that  decisions  for  which 
legal  notice  is  given  prior  to  the 
effective  date  of  the  final  rule  would 
remain  subject  to  the  rules  previously  in 
effect  ill  part  215. 

Proposed  Section  215.24  Information 
Collection  Requirements.  This  section 
explains  that  the  rule  contains 
information  collection  requirements  as 
defined  in  5  CFR  part  1320  by 
specifying  the  information  that 
appellants  must  supply  in  an  appeal. 
"The  0MB  Control  Number  for  this 
information  will  be  included  in  the  final 
rule. 

Regulatory  Cerdficatioiis 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule.  This  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  rule  will  not  interfere 
with  an  action  taken  or  planned  by 
another  agency  nor  raise  new  legal  or 
policy  issues.  Finally,  this  action  will 
not  alter  the  budgetary  impact  of 


entitlements,  grants  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  proposed  rule. 

Environmental  Impacts 

This  proposed  rule  would  revise  the 
administrative  procedures  and 
requirements  to  guide  notice,  comment, 
and  appeal  of  projects  and  activities 
implementing  a  land  and  resource 
management  plan.  Section  31.1b  of 
Forest  Service  Handbook  1909.15  (57  FR 
43168;  September  18, 1992)  excludes 
from  documentation  in  an 
environmental  assessment  or  impact 
statement  "rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instruction."  This  proposed  rule  clearly 
falls  within  this  category  of  actions  and 
no  extraordinary  circumstances  exist 
which  would  require  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Energy  Effects 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  13211  of  May  18. 
2001,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  It  has  been 
determined  that  this  proposed  rule  does 
not  constitute  a  significant  energy  action 
as  defined  in  the  Executive  order. 
Procedural  in  nature,  this  proposed  rule 
would  revise  the  administrative 
procedures  and  requirements  to  guide 
notice,  comment,  and  appeal  of  projects 
and  activities  implementing  a  land  and 
resource  management  plan. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  proposed  rule  at  36  CFR  215.15 
sets  out  requirements  for  the 
information  that  appellants  must 
provide  in  an  appeal.  As  such,  this 
proposed  rule  contains  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  and,  therefore,  is  subject 
to  the  review  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  part  3501  et  seq.)  and 
implementing  regulations  at  5  CFR  part 
1320. 

Federalism 

The  agency  has  considered  this 
proposed  rule  under  the  requirements  of 
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Executive  Order  13132,  Federalism,  and 
Executive  Order  12875,  Government 
Partnerships.  The  agency  has  made  a 
preliminary  assessment  that  the 
proposed  rule  conforms  with  the 
federalism  principles  set  out  in  these 
Executive  orders;  would  not  impose  any 
compliance  costs  on  the  States;  and 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Based  on 
comments  received  on  this  proposed 
rule,  the  agency  will  consider  if  any 
additional  consultation  will  be  needed 
with  State  and  local  governments  prior 
to  adopting  a  final  rule. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  as  defined  in 
Executive  Order  13175,  Consultation 
and  Coordination  with  hidian  Tribal 
Governments,  and,  therefore,  advance 
consultation  with  tribes  is  not  required. 

No  Takings  Implications 

This  proposed  rule  has  been  amalyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  of  a 
taking  of  Constitutionally  protected 
private  property.  This  proposed  rule 
would  only  revise  the  administrative 
procedixres  and  requirements  that  guide 
notice,  comment,  and  appeal  of  projects 
and  activities  implementing  a  land  and 
resource  management  plan. 

Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  agency  has  not 
identified  any  State  or  local  laws  or 
regiUations  that  are  in  conflict  with  this 
regulation  or  that  would  impede  full 
implementation  of  this  proposed  rule. 
Nevertheless,  in  the  event  that  such  a 
confbct  were  to  be  identified,  the 
proposed  rule,  if  implemented,  would 
preempt  the  State  or  local  laws  or 
regulations  found  to  be  in  confiict. 
However,  in  that  case,  (1)  No  retroactive 
effect  would  be  given  to  this  proposed 
rule;  and  (2)  the  Department  would  not 
require  the  parties  to  use  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 

Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22.  1995,  the  agency 
has  assessed  the  effects  of  this  proposed 


rule  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  under  section  202  of  the  Act 
is  not  required. 

List  of  Subjects  in  36  CFR  Part  215 

Administrative  practice  and 
procedure.  National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
Part  215  of  Title  36  of  the  Code  of 
Federal  Regulations .^s  follows: 

PART  215-NOTICE,  COMMENT,  AND 
APPEAL  PROCEDURES  FOR 
NATIONAL  FOREST  SYSTEM 
PROJECTS  AND  ACTIVITIES 

Sec. 

215.1  Purpose  and  scope. 

215.2  Definitions. 

215.3  Proposed  actions  subject  to  legal 
notice  and  opportunity  to  comment. 

215.4  Actions  not  subject  to  legal  notice 
and  opportunity  to  comment. 

215.5  Legal  notice  of  proposed  action  and 
opportunity  to  comment. 

215.6  Consideration  of  comments. 

215.7  Legal  notice  of  decision. 

215.8  Decision  implementation. 

215.9  Emergency  situations. 

215.10  Decisions  subject  to  appeal. 

215.11  Decisions  and  actions  not  subject  to 
appeal. 

215.12  Who  may  appeal. 

215.13  Where  to  file  appeals. 

215.14  Appeal  time  periods  and  process. 

215.15  Appeal  content. 

215.16  Dismissal  of  appeal  without  review. 

215.17  Informal  disposition. 

215.18  Formal  review  and  disposition 
procedures. 

215.19  Appeal  Deciding  Officer's  authority. 

215.20  Appeal  Reviewing  Officer's 
responsibilities. 

215.21  Secretary's  authority. 

215.22  Judicial  proceedings. 

215.23  Applicability  and  effective  date. 

215.24  Information  collection  requirements 

Authority:  16  U.S.C.  472,  551;  sac.  322, 
Pub.  L.  102-381, 106  Stot.  1419  (16  U.S.C. 
1612  note). 

1 21 5.1    Purpose  and  scope. 

(a)  Purpose.  The  rules  of  this  part 
have  two  purposes.  First,  this  part 
establishes  a  process  by  which  the 
public  receives  notice  and  an 
opportunity  to  comment  on  proposed 
actions  for  projects  and  activities 
implementing  a  land  and  resource 
management  plan  prior  to  a  decision  by 
the  Responsible  Official.  Second,  this 
part  establishes  an  appeal  process  and 
identifies  the  decisions  that  may  be 
appealed,  who  may  appeal  those 
decisions,  the  responsibilities  of  the 
participants  in  an  appeal,  and  the 


procedures  that  apply  for  the  prompt 
disposition  of  the  appeal. 

(b)  Scope.  The  notice  of  proposed 
actions  and  opportunity  to  comment 
provides  an  opportimity  for  the  public 
to  provide  meaningful  input  prior  to  the 
decision  on  projects  and  activities 
implementing  land  and  resource 
management  plans.  The  rules  of  this 
part  complement,  but  do  not  replace, 
numerous  other  opportunities  to 
participate  in  and  influence  the  agency's 
project  and  activity  planning,  such  as 
those  provided  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  the  National  Forest 
Management  Act.  and  the  implementing 
regulations  and  procedures  in  40  CFR 
parts  1500-1508  and  36  CFR  parts  216 
and  219,  Forest  Service  Manual  (FSM) 
Chapters  1920  and  1950.  and  Forest 
Service  Handbooks  (FSH)  1909.12  and 
1909.15.  The  appeal  process  is  available 
to  those  who  submit  comments  during 
the  comment  period,  and  issues  are 
limited  to  those  specifically  raised  by 
the  appellant  in  their  comments.  Appeal 
disposition  constitutes  the  final 
administrative  determination  of  the 
United  States  Department  of 
Agriculture. 

1215.2    Definitions. 

Appeal— The  written  document  filed 
with  an  Appeal  Deciding  Officer  by 
someone  seeking  review  of  a  decision. 

Appeal  Deciding  Officer^— The 
Secretary  of  Agriculture  or  the 
Department  or  agency  designee  having 
the  delegated  authority  and 
responsibility  to  render  a  decision  on  an 
appeal  filed  imder  this  part. 

Appeal  disposition — Either  a  written 
appeal  decision  or  written  notification 
that  an  appeal  decision  will  not  be 
issued. 

Appeal  period— The  45-calendar-day 
period  following  publication  of  the  legal 
notice  of  a  decision  during  which  an 
appeal  may  be  filed  with  the  Appeal 
Deciding  Officer. 

Appeal  record— The  information 
upon  which  review  of  an  appeal  is 
conducted,  consisting  of  the  decision 
documentation,  the  legal  notice  of 
decision,  the  appeal,  the  Responsible 
Official's  documentation  of  the  informal 
disposition  meeting,  and  the  Appeal 
Reviewing  Officer's  reconunendation. 

Appeal  Reviewing  Officer— An  agency 
or  Department  of  Agriculture  official 
who  reviews  an  appeal  and  makes  a 
written  recommendation  to  the  Appeal 
Deciding  Officer  on  the  disposition  of 
the  appeal. 

Appellant — ^An  individual  or 
organization  filing  an  appeal  imder  this 
part. 
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Categorically  excluded — ^Proposed 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  for  which 
neither  an  environmental  impact 
statement  (EIS)  nor  an  environmental 
assessment  (EA)  is  required  (40  CFR 
1508.4;  Forest  Service  Handbook  (FSH) 
1909.15.  Chapter  30). 

Comment  period — ^The  30-calendar- 
day  period  following  publication  of  the 
legal  notice  of  a  proposed  action,  during 
which  the  public  has  the  opportunity  to 
provide  comments  to  a  Responsible 
Official  on  a  proposed  action  subject  to 
this  part.  The  time  period  is  computed 
using  calendar  days,  including 
Saturdays.  Sundays,  and  federal 
holidays.  However,  when  the  time 
period  expires  on  a  Saturday,  Sunday. 
or  federal  holiday,  comments  shall  be 
accepted  until  the  end  of  the  next 
federal  working  day. 

Decision  documentation — ^The 
Decision  Notice  or  Record  of  Decision 
and  all  relevant  environmental  and 
other  analysis  documentation  and 
records  on  which  the  Responsible 
Official  bases  a  decision  under  appeal. 

Decision  Notice  (DN) — A  concise 
written  record  of  a  Responsible 
Official's  decision  based  on  an 
environmental  assessment  and  a  finding 
of  no  significant  impact  (40  CFR  1508.9; 
FSH  1909.15.  Chapter  40). 

Emergency  situation — A  situation  on 
National  Forest  System  lands  in  which 
a  proposed  action  would  provide  relief 
bom  hazards  threatening  himian  health 
and  safety  or  natural  resources  on  those 
or  adjacent  lands;  or  that  would  result 
in  substantial  loss  of  economic  value  to 
the  Government  if  implementation  of 
the  proposed  action  were  delayed. 

Environmental  Assessment  (EA) — A 
concise  public  document  that  provides 
sufficient  evidence  and  analysis  for 
determining  whether  to  prepare  an 
environmental  impact  statement  or  a 
finding  of  no  significant  impact,  aids  an 
agency's  compliance  with  NEPA  when 
no  environmental  impact  statement  is 
necessary,  and  facilitates  preparation  of 
a  statement  when  one  is  necessary.  (40 
CFR  1508.9;  FSH  1909.15.  Chapter  40). 

Environmental  Impact  Statement 
(EIS) — A  detailed  written  statement  as 
required  by  section  102(2)(C)  of  the 
National  Einvironmental  Policy  Act  of 
1969  (40  CFR  1508.11;  FSH  1909.15. 
Chapter  20). 

Fmding  of  No  Significant  Impact 
(FONSI) — A  document  prepared  by  a 
federal  agency  presenting  the  reasons 
why  an  action,  not  otherwise  excluded, 
will  not  have  a  significant  effect  on  the 
human  environment  and  for  which  an 
environmental  impact  statement, 
therefore,  will  not  be  prepared.  It 


includes  the  environmental  assessment 
or  a  summary  of  it  and  shall  note  any 
other  environmental  documents  related 
to  it  (40  CFR1508.13;  FSH  1909.15. 
Chapter  40). 

Forest  Service  line  officer — A  Forest 
Service  official  who  serves  in  a  direct 
line  of  command  from  the  Chief  and 
who  has  the  delegated  authority  to  make 
and  execute  decisions  subject  to  this 
part. 

Name — The  first  and  last  name  of  an 
individual  or  the  name  of  an 
organization.  An  e-mail  address  or 
electronic  username  is  insufficient  for 
identification  of  an  individual  or 
organization. 

National  Forest  System  lands — 
Proclaimed  or  designated  National 
Forests;  National  Grasslands;  Purchase 
Units;  Land  Utilization  Projects; 
Research  and  Experimental  Areas;  and 
other  areas  (36  CFR  200.1(c)(2)). 

Projects  and  activities  implementing  a 
land  and  resource  management  plan — 
Site-specific  projects  and  activities, 
including  those  for  research,  on 
National  Forest  System  lands  that  are 
approved  in  a  Decision  Notice  or  Record 
of  Decision  by  a  Forest  Service  official. 

Proposed  action — A  proposal  made  by 
the  Forest  Service  to  authorize  an  action 
on  National  Forest  System  lands  to  meet 
a  specific  purpose  and  need  which  is 
subject  to  the  notice  and  comment 
provisions  of  this  part. 

Record  of  Decision — A  document 
signed  by  a  Responsible  Official 
recording  a  decision  that  was  preceded 
by  preparation  of  an  environmental 
impact  statement  (40  CFR  1505.2;  FSH 
1909.15,  Chapter  20). 

Responsible  Official— The  Forest 
Service  employee  who  has  the  delegated 
authority  to  make  and  implement  a 
decision  subject  to  this  part. 

Substantive  comments — Comments 
that  are  within  the  scope  of  the 
proposed  action,  are  specific  to  the 
proposed  action,  and  have  a  direct 
relationship  to  the  proposed  action. 

{215.3    Proposed  actions  Mibfect  to  legal 
nottoo  and  opportunity  to  comment 

The  legal  notice  and  opportimity  to 
comment  procedures  (§  21S.5)  only 
apply  to: 

(a)  Proposed  projects  and  activities 
implementing  land  and  resource 
management  plans  (§  215.2)  for  which 
an  environmental  assessment  (EA)  is 
prepared. 

(o)  Proposed  nonsignificant 
amendments  to  land  and  resource 
management  plans  (36  CFR  part  219) 
that  are  included  as  part  of  a  decision 
on  a  project  or  activity  for  which  an  EA 
is  prepared. 

(c)  Proposed  revision  of  the  EA  based 
on  consideration  of  new  information  or 


changed  circumstances  (FSH  1909.15, 
section  18). 

(d)  Proposed  research  activities  to  be 
conducted  on  National  Forest  System 
lands  for  which  an  EA  is  prepared. 

1 21 5.4    Actions  not  subject  to  legal  notice 
and  opportunity  to  comment. 

The  procedtires  for  legal  notice  and 
opportunity  to  comment  (§  215.5)  do  not 
apply  to: 

(a)  Proposed  projects  and  activities 
described  in  a  draft  environmental 
impact  statement  (EIS),  for  which  notice 
and  comment  procedures  are  governed 
by  40  CFR  1500-1508. 

(b)  Projects  and  activities  which  are 
categorically  excluded  from 
documentation  in  an  EIS  or 
environmental  assessment  (EA) 
pursuant  to  FSH  1909.15,  sections  31.1 
and  31.2. 

(c)  Projects  and  activities  not  subject 
to  the  provisions  of  the  National 
Environmental  Policy  Act  and  the 
implementing  regulations  at  40  CFR 
parts  1500-1508  and  the  National  Forest 
Management  Act  and  the  implementing 
regulations  at  36  CFR  part  219. 

(d)  New  information  or  changed 
circumstances,  based  upon  which,  the 
Responsible  Official  determines  that 
revision  of  the  EA  is  not  required  (FSH 
1909.15,  section  18). 

(e)  Rules  promulgated  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq.)  or  policies  and 
procedures  issued  in  the  Forest  Service 
Manual  and  Handbooks  (36  CFR  parts 
200  and  216). 

(f)  Proposed  nonsignificant 
amendment  to  a  land  and  resource 
management  plan  that  is  made 
separately  from  a  project  or  activity 
specified  in  §215. 3(b). 

§  21 5.5    Legal  notice  of  proposed  action 
and  opportunity  to  comment. 

(a)  Timing  for  publication  of  notice. 
Comments  on  the  proposed  action  shall 
be  accepted  for  30  days  following  the 
date  of  publication  of  the  notice;  the 
Responsible  Official  has  the  discretion 
to  determine  the  most  effective  timing 
for  publishing  the  legal  notice  of  the 
proposed  action  and  opportunity  to 
comment  (§  215.5(b)). 

(b)  Giving  Notice— {1)  Principal 
newspaper.  Through  notice  published 
annually  in  the  Federal  Register,  each 
Regional  Forester  shall  advise  the  public 
of  the  principal  newspapers  utilized  for 
publishing  legal  notices  required  by  this 
part. 

(2)  The  Responsible  Official  shall 
promptly  mail  the  proposed  action 
(§  215.2)  to  any  individual  or 
organization  who  has  requested  it  and  to 
individuals  who  have  participated  in 
project  planning. 
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(3)  The  Responsible  Official  shall 
pubhsh  a  legal  notice  of  the  opportunity 
to  comment  on  a  proposed  action  in  the 
principal  newspaper  identified  in 

§  215.5(b)(1),  or  in  the  case  of  the  Chief 
of  the  Forest  Service,  in  the  Federal 
Register. 

(4)  Content  of  legal  notice.  All  legal 
notices  shall  include  the  following: 

(i)  The  title  and  brief  description  of 
the  proposed  action; 

(ii)  A  general  description  of  the 
proposed  action's  location  with 
sufficient  information  to  allow  the 
interested  public  to  identify  the 
location; 

(iii)  Instructions  on  how  to  obtain 
additional  information  on  the  proposed 
action; 

(iv)  The  name,  title,  telephone 
number,  and  addresses  (street,  postal, 
facsimile,  and  e-mail)  of  the  Responsible 
Official  to  whom  comments  are  to  be 
submitted; 

(v)  The  acceptable  format(s)  for 
electronic  comments;  « 

(vi)  A  statement  indicating  that  each 
individual,  or  a  representative  from 
each  organization,  must  sign  conmient 
letters. 

(vii)  Rather  than  giving  a  specific 
date,  a  statement  indicating  that  the 
opportunity  to  comment  ends  30  days 
following  the  date  of  publication  of  the 
legal  notice; 

(viii)  A  statement  indicating  that  only 
those  who  submit  timely  comments  will 
be  accepted  as  appellants;  and 

(ix)  When  applicable,  a  statement  that 
the  Responsible  Official  is  requesting  an 
emergency  situation  determination  or  it 
has  b«en  determined  that  an  emergency 
situation  exists  for  the  project  or  activity 
as  provided  for  in  §  215.9. 

(5)  Computation  of  time  period.  The 
30-day  comment  period  b^ins  on  the 
first  day  after  publication  of  the  legal 
notice.  The  time  period  is  computed 
using  calendar  days,  including 
Saturdays.  Sundays,  and  federal 
holidays.  However,  when  the  time 
period  expires  on  a  Saturday,  Sunday, 
or  federal  holiday,  comments  shall  be 
accepted  until  the  end  of  the  next 
federal  working  day. 

(i)  The  Responsible  Official  shall 
accept  comments  on  the  proposed 
action  that  are: 

(A)  Postmarked,  e-mailed,  faxed,  or 
otherwise  submitted  (for  example, 
express  delivery  service)  by  the  end  of 
the  30th  calendar  day  following 
publication  of  the  legal  notice 
(§  215.5(b)(3));  or 

.  (B)  Hand-delivered  and  received  by 
the  end  of  the  30th  calendar  day 

following  publication  of  the  legal  notice 

{§  215.5(b)(3)). 


(ii)  The  time  period  for  the 
opportunity  to  comment  shall  not  be 
extended. 

(c)  Comments.  Written  and  oral 
comments  shall  be  accepted  and  shall 
become  a  matter  of  public  record. 

(1)  Anyone  commenting  must  provide 
the  following  information: 

(i)  Name  and  address; 
(ii)  Title  of  the  proposed  action;  and 
(iii)  Specific  substantive  comments 
(§  215.2)  on  the  proposed  action  along 
with  supporting  reasons  that  the 
Responsible  Official  should  consider  in 
reaching  a  decision. 

(2)  Written  Comments  Signature. 
Written  comments,  submitted  via 
delivery  service  (for  example,  U.S. 
Postal  Service,  express  mail  service, 
courier,  etc.)  or  submitted  in  person, 
must  be  signed.  When  a  written 
comment,  submitted  via  delivery  service 
or  in  person,  is  tiled  on  behalf  of 
multiple  individuals,  each  name  listed 
must  include  a  signature. 

Verification  of  the  author(s)  may  be 
necessary  for  electronically  submitted 
comments.  For  organizations,  a 
signature  of  an  individual  officially 
representing  each  organization  must  be 
included.  Comments  received  from  an 
official  representative(s)  of  an 
organization  are  considered  as  those  of 
the  organization  only,  and  do  not  meet 
comment  requirements  of  this  section 
for  individual  members  of  that 
organization. 

(3)  Oral  Comments— Oral  conunents 
must  be  provided  at  the  agency  office 
during  normal  business  hours  via 
telephone  or  in  person,  or  if  non- 
business hours,  must  be  at  an  official 
agency  function  which  is  designed  to 
elicit  public  comment. 

S  21 5.6    Considaratlon  of  comnwnts. 

(a)  All  written  comments  received  by 
the  Responsible  Official  shall  be  placed 
in  the  project  file. 

(b)  The  Responsible  Official  shall 
clearly  identify  the  date  all  oral 
comments  are  received  in  response  to 
the  legal  notice  (§  215.5),  document 
them,  and  place  in  the  project  file. 

(c)  The  Responsible  Official  shall 
consider  all  substantive  written  and  oral 
comments  submitted  in  compliance 
with  §  215.5(b)(5)(i)  and  (c). 

§  21 5.7    Legal  notice  of  decision. 

(a)  The  Responsible  Official  shall 
publish  a  legal  notice  of  any  decision 
subject  to  appeal  (§  215.10)  in  the 
principal  newspaper  (§  215.5(b)(1)).  The 
legal  notice  shall: 

(1)  Include  the  title  of  the  project  or 
activity  and  a  concise  description  of  the 
action(s)  to  be  taken,  the  name  and  title 
of  the  Responsible  Official,  and 


instructions  for  obtaining  a  copy  of  the 
Decision  Notice  (DN)  and  Finding  of  No 
Significant  Impact  (FONSI)  or  Record  of 
Decision  (ROD). 

(2)  State  that  the  decision  is  subject  to 
appeal  pursuant  to  36  CFR  part  215  and 
include  the  following: 

(i)  Name  and  address  of  the  Appeal 
Deciding  Officer  with  whom  an  appeal 
is  to  be  filed.  The  notice  shall  specify  a 
street,  postal,  fax,  and  e-mail  address, 
and  acceptable  format(s)  for 
electronically  submitted  appeals. 

(ii)  A  statement  that  the  publication 
date  of  the  legal  notice  is  the  exclusive 
means  for  calculating  the  time  to  file  an 
appeal  (§  215.14))  and  that  appellants 
should  not  rely  upon  dates  or  timeframe 
information  provided  by  any  other 
source.  An  actual  date  shall  not  be 
included  in  the  legal  notice. 

(iii)  A  statement  that  an  appeal, 
including  attachments,  must  be 
postmarked,  faxed,  e-mailed,  hand- 
delivered,  or  otherwise  submitted  to  the 
appropriate  Appeal  Deciding  Officer 
(§  215.13)  within  45  days  following  the 
date  of  publication  of  the  legal  notice. 

(iv)  A  statement  indicating  that 
individuals  or  organizations  who 
submitted  comments  during  the 
comment  period  (§  215.5)  may  appeal. 
Appeal  issues  are  limited  to  those  raised 
by  the  appellant  in  his/her  comments 
(§215.5). 

(v)  A  statement  specifying,  when 
applicable,  that  the  Chief  of  the  Forest 
Service,  or  a  designee,  has  determined 
that  an  emergency  situation  exists 
(§215.9),  and  which  portion  of  the 
project  is  covered  by  that  determination 
as  provided  for  in  §  215.9. 

(vi)  A  statement  indicating  how  many 
days  following  publication  that 
implementation  may  begin  (§  215.8), 
including  those  portions  covered  by  an 
emergency  situation  determination,  if 
applicable  (§215.9). 

(3)  When  no  comments  or  only 
supportive  comments  are  received, 
include  a  statement  indicating  that  the 
decision  is  not  subject  to  appeal 
pursuant  to  §215.11. 

(b)  The  Responsible  Official  shall 
prompUy  mail  the  ROD  or  the  DN  and 
FONSI  to  those  who  requested  the 
decision  document  and  those  who 
submitted  comments  during  the 
comment  period  provided  under 
§215.5. 

i  21 5.8    Decision  implementation. 

(a)  If  no  appeal  is  filed  within  the 
time  period  provided,  implementation 
of  the  decision  may  begin  on,  but  not 
before,  the  fifth  (5th)  business  day 
following  the  close  of  the  appeal-filing 
period  (§  215.14). 
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(b)  Except  for  emergency  situations  as 
noted  in  §  215.9(b),  when  an  appeal  is 
filed,  implementation  may  occur  on,  but 
not  before,  the  15th  business  day 
following  the  date  of  appeal  disposition 
(§  215.2).  In  the  event  of  multiple 
appeals  of  the  same  decision,  the 
implementation  date  is  controlled  by 
the  date  of  the  last  appeal  disposition. 

(c)  When  a  project  or  activity  decision 
is  not  subject  to  appeal  (§215.11), 
implementation  may  occur  as  follows: 

(1)  Immediately  when  documented  in 
a  Decision  Notice;  or 

(2)  Immediately  when  docimiented  in 
a  Record  of  Decision  after  complying 
with  the  timeframes  described  in  40 
CFR  1506.10(b)(2). 

§215.9    Emergency  sKuatione. 

(a)  Determination.  The  Chief  of  the 
Forest  Service  or  a  designee  may  make 
the  determination  that  an  emergency 
situation  (§  215.2)  exists.  The  authority 
for  determination  of  an  emergency 
situation  may  not  be  delegated  below 
the  Regional  Forester  or  Station 

'  Director.  The  determination  that  an 
emergency  situation  exists  shall  be 
based  on  an  examination  of  the  relevant 
information.  During  the  review, 
additional  information  may  be 
requested  and/or  the  Responsible 
Official  may  be  consulted. 

(b)  Implementation.  When  it  is 

,  determined  that  an  emergency  situation 
exists  with  respect  to  all  or  part  of  the 
decision,  implementation  may  proceed 
as  follows: 

(1)  Immediately  when  dociunented  in 
a  Decision  Notice,  for  that  portion  of  the 
decision  determined  to  be  an 
emergency. 

(2)  Immediately  when  dociunented  in 
a  Record  of  Decision,  after  complying 
with  the  timeframes  described  in  40 
CFR  1506.10(b)(2).  for  that  portion  of 
the  decision  determined  to  be  an 
emergency. 

(c)  Notification.  The  Responsible 
Official  shall  notify  the  public  that  the 
Forest  Service  is  handling  part  of,  or  the 
entire  project,  as  an  emergency  in  the 
legal  notice  of  decision  (§  215.7). 

§215.10    Decisions  sut>|ect  to  appeal. 

(a)  The  following  decisions  are  subject 
to  appeal  under  this  part: 

(1)  Decisions  for  projects  and 
activities  implementing  land  and 
resource  management  plans  (§  215.2) 
documented  in  a  Record  of  Decision 
(ROD)  or  Decision  Notice  (DN). 
including  those  which,  as  a  part  of  the 
decision,  contain  a  nonsignificant 
amendment  to  a  land  and  resoiut:e 
management  plan  (36  CFR  219.10). 

(2)  A  new  DN  or  ROD  made  after 
supplementation  or  revision  of  an 


environmental  assessment  or 
environmental  impact  statement 
pursuant  to  FSH  1909.15.  section  18. 
However,  only  that  portion  of  the 
decision  that  is  changed  is  subject  to 
appeal. 

(3)  Decisions  made  in  conjunction 
with  other  federal  agencies  and  meeting 
the  requirements  of  preceding  paragraph 
(a)(1)  of  this  section.  However,  only  that 
portion  of  the  decision  made  by  the 
Forest  Service  affecting  National  Forest 
System  lands  (§  215.2)  is  subject  to 
appeal  under  this  part. 

(b)  Decisions  solely  affecting  the 
business  relationship  between  the 
Forest  Service  and  holders  of  written 
instruments  regarding  occupancy  and 
use  of  National  Forest  System  lands  and 
meeting  the  requirements  of  preceding 
paragraph  (a)  of  this  section  are  subject 
to  appeal  by  permit  holders  imder  either 
this  part  or  36  CFR  part  251,  subpart  C, 
but  not  under  both  parts. 

f  21 5.1 1    Decisions  and  actions  not  subject 
to  appeal. 

The  following  decisions  are  not 
subject  to  appeal  under  this  part: 

(a)  Decisions  for  projects  or  activities 
included  in  a  Record  of  Decision  for 
significant  amendment,  revision,  or 
adoption  of  a  land  and  resource 
management  plan  (36  CFR  part  217  and 
part  219). 

(b)  Dociunentation  that  a  new 
decision  is  not  needed  following 
supplementation  or  revision  of  an 
enviroiunental  assessment  (EA) 
pursuant  to  FSH  1909.15,  section  18. 

(c)  Preliminary  findings  made  dining 
planning  and/or  analysis  processes  on  a 
project  or  activity  and  the  subsequent 
implementing  actions  that  result  from 
the  initial  project  decision  subject  to 
appeal. 

(d)  Projects  or  activities  for  which 
notice  of  the  proposed  action  and 
opportunity  to  comment  is  published 
(§215.5)  and 

(i)  No  comments  or  only  supportive 
comments  are  received  during  the 
comment  period  (§  215.5);  or 

(ii)  No  conunents  or  only  supportive 
conunents  are  received  during  the 
comment  period  for  a  draft 
environmental  impact  statement  (EIS) 
(40  CFR  1502.19),  and  the  Responsible 
Official's  decision  does  not  modify  the 
preferred  alternative  identified  in  the 
draft  EIS. 

(e)  Decisions  for  actions  that  have 
been  categorically  excluded  from 
documentation  in  an  EA  or  EIS  in  FSH 
1909.15,  sections  31.1  and  31.2. 

(f)  An  amendment  to  a  land  and 
resource  management  plan  that  is  made, 
independent  of  a  project  or  activity  (36 
CFR  219.32). 


(g)  Concurrences  and 
recommendations  to  other  federal 
agencies. 

§215.12    Who  may  appeal. 

(a)  Individuals  and  organizations  who 
submit  written  or  oral  comments  during 
the  comment  period  for  an 
envfronmental  assessment  (§  215.5),  or 
in  response  to  a  draft  environmental 
impact  statement,  except  as  provided  in 
paragraph  (c)  of  this  section,  may  file  an 
appeal.  Comments  received  from  an 
official  representative(s)  of  an 
organization  are  considered  as  those  of 
the  organization  only,  and  individual 
members  of  that  organization  do  not 
meet  appeal  requirements  on  the  basis 
of  membership  in  an  organization  which 
submitted  comments. 

(b)  When  the  appeal  lists  multiple 
individuals  or  organizations,  each  shall 
meet  the  requirements  of  paragraph  (a) 
of  this  section. 

Individuals  or  organizations  that  do 
not  meet  the  requirements  of  paragraph 
(a)  of  this  section  shall  not  be  accepted 
as  appellants. 

(c)  Federal  agencies  may  not  appeal. 

(d)  Federal  employees  filing  appeals 
in  a  non-official  capacity  under  this  part 
shall  comply  with  Federal  conflict  of 
interest  statutes  at  18  U.S.C.  202-209 
and  with  employee  ethics  requirements 
at  5  CFR  part  2635.  Specifically, 
employees  shall  not  be  on  official  duty 
nor  use  government  property  or 
equipment  in  the  preparation  or 
transmittal  of  an  appeal.  Further, 
employees  shall  not  incorporate  official 
information  not  yet  released  to  the 
public,  including  federal  agency  *" 
documents  that  are  exempt  from 
disclosure  imder  the  Freedom  of 
Information  Act,  5  U.S.C.  552  (b). 

§215.13    Where  to  file  appeals. 

Appeals  must  be  filed  with  the 
Appeal  Deciding  Officer  as  follows: 


If  ttw  Responsible  Official 
who  made  the  decision  is: 


Chief 

Regional  Fofester  or  Sta- 
tion Director. 
Forest  Supervisor 

District  Ranger  

Research  Work  Unit 
Project  Leader. 


Then  the  Appeal 
Deciding  Officer 


is: 


Secretary  of  Agri- 
culture. 

Chief  of  the  For- 
est Service. 

Regional  For- 
ester. 

Regional  For- 
ester. 

Station  Director. 


§215.14    Appeal  time  periods  and  process. 

(a)  Time  to  file  an  appeal.  Written 
appeals,  including  any  attachments, 
must  be  submitted  to  the  Appeal 
Deciding  Officer  within  45  days 
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following  the  publication  date  of  the 
legal  notice  (§215.7). 

(b)  Computation  of  time  periods.  (1) 
All  time  periods  are  computed  using 
calendar  days,  including  Saturdays. 
Sundays,  and  federal  holidays. 
However,  when  the  time  period  expires 
on  a  Saturday,  Sunday,  or  federal 
holiday,  the  time  is  extended  to  the  end 
of  the  next  federal  working  day. 

(2)  The  day  after  the  publication  of 
the  legal  notice  (§  215.7)  is  the  first  day 
of  the  appeal-filing  period. 

(3)  The  publication  date  of  the  legal 
notice  of  the  decision  is  the  exclusive 
means  for  calculating  the  time  to  file  an 
appeal.  Appellants  should  not  rely  on 
dates  or  timeframe  information 
provided  by  any  other  source. 

(c)  Evidence  of  timely  filing.  When 
there  is  a  question  about  timely  filing  of 
an  appeal,  timeliness  shall  be 
determined  by: 

(1)  The  postmark  on  an  appeal  and/ 
or  attachment  mailed  or  otherwise 
submitted  (for  example,  express  mail 
service),  or  evidence  of  the  date  sent  on 
an  e-mailed  or  faxed  appeal  and/or 
attachments.  When  an  appeal  is 
electronically  mailed,  the  appellant 
should  expect  to  receive  an  automated 
electronic  response  from  the  agency  as 
confirmation  of  receipt;  or 

(2)  The  time  and  date  imprint  at  the 
correct  receiving  office  on  a  hand- 
delivered  appeal  and/or  attachments. 

(d)  Extensions.  Time  extensions, 
except  as  noted  in  paragraph  (b)  of  this 
section,  are  not  permitted. 

(e)  Other  timeframes.  Unless  an 
appeal  is  resolved  through  the  informal 
disposition  process  (§  215.17).  the 
following  timeframes  and  processes 
shall  apply: 

(1)  Transmittal  of  decision 
documentation.  Within  15  days  of  the 
close  of  the  appeal-filing  period,  the 
Responsible  Official  shall  transmit  the 
decision  documentation  to  the  Appeal 
Reviewing  Officer. 

(2)  Appeal  decision.  Within  45  days 
following  the  end  of  the  appeal-filing 
period,  the  Appeal  Deciding  Officer 
shall  issue  a  written  decision  to  the 
appellant(s)  concerning  the  disposition 
of  the  appeal.  When  an  appeal  decision 
is  not  issued  within  45  days,  the 
Responsible  Official's  decision  is 
deemed  the  final  agency  action  and  the 
appellant  shall  be  so  notified  (§  215.18). 

f  215.15    AppMlcontant 

(a)  It  is  the  appellant's  responsibility 
to  provide  sufficient  project-  or  activity- 
specific  evidence  and  rationale, 
focusing  on  the  decision,  to  sbow  why 
the  Responsible  Official's  decision 
should  be  reversed. 


(b)  The  appeal  must  be  submitted  to 
the  Appeal  Deciding 

Officer  in  writing.  At  a  minimum,  an 
appeal  must  include  the  following: 

(1)  Appellant's  name  (as  defined  in 
§  215.2),  signature  (for  those  appeals 
-submitted  via  delivery  service,  for 
example.  United  States  Postal  Service, 
express  mail  service,  courier,  etc.)  and 
address,  with  a  telephone  niunber,  if 
available; 

(2)  The  name  of  the  project  or  activity 
for  which  the  decision  was  made,  the 
name  and  title  of  the  Responsible 
Official,  and  the  date  of  the  decision; 

(3)  The  regulation  under  which  the 
appeal  i^  being  filed,  when  there  is  an 
option  to  appeal  under  this  part  or  36 
CFR  part  251  subpart  C  (§  215.10(b)); 

(4)  Any  specific  change(s)  in  the 
decision  that  the  appellant  seeks  or 
portion(s)  of  the  decision  with  which 
the  appellant  disagrees;  and 

(5)  Why  the  appellant  believes  the 
Responsible  Official's  decision  failed  to 
consider  their  substantive  comments 
and/or  how  the  appellant  believes  the 
decision  specifically  violates  law, 
regulation,  or  policy.  Appeal  issues  are 
limited  to  those  raised  by  the  appellant 
in  her/his  comments  (§  215.5). 

(c)  The  Appeal  Deciding  Officer  shall 
not  accept  an  appeal  when: 

(1)  The  identity  of  an  appellant 
cannot  be  determined;  or 

(2)  A  reasonable  means  of  contact  is 
not  provided;  or 

(3)  The  appellant's  signature  is  not 
provided,  except  for  those  appeals 
submitted  electronically,  which  may  be 
subject  to  verification  of  the  author;  or 

(4)  Multiple  names  are  listed  without 
a  signature  accompanying  each  name 
except  for  those  appeals  submitted 
electronically,  which  may  be  subject  to 
verification  of  the  author;  or 

(5)  The  signature  of  the  individual 
representing  an  organization  is  not 
provided,  except  for  those  appeals 
submitted  electronically,  which  may  be 
subject  to  verification  of  the  author;  or 

(6)  The  decision  cannot  be  identified. 


§215.16 
raviaw. 


Dismissal  of  appaal  without 


(a)  The  Appeal  Deciding  Officer  shall 
dismiss  an  appeal  without  review  when: 

(1)  The  postmark  on  an  appeal  and/ 
or  attachment  mailed  or  otherwise 
submitted  (for  example,  express  mail 
service)  or  the  evidence  of  the  date  sent 
on  an  e-mailed  or  faxed  appeal  and/or 
attachments  is  not  within  the  45-day 
appeal-filing  period  (§  215.14);  or 

(2)  The  time  and  date  imprint  at  the 
correct  receiving  office  on  a  hand- 
delivered  appeal  and/or  attachments  is 
not  within  the  45-day  appeal-filing 
period  (§215.14):  or 


(3)  The  requested  relief  or  change 
cannot  be  granted  under  law,  policy,  or 
regulation;  or 

(4)  The  appellant  has  appealed  the 
same  decision  under  36  CFR  part  251 
(§  215.10(b));  or 

(5)  The  decision  is  excluded  from 
appeal  (§215.11);  or 

(6)  The  appellant  did  not  submit 
comments  during  the  comment  period 
(§215.5);  or 

(7)  The  Responsible  Official 
withdraws  the  decision;  or 

(8)  The  appellant's  appeal  does  not 
provide  sufficient  information  in 
response  to  §  215.15(b)(4)  and  (5)  for  the 
Appeal  Deciding  Officer  to  render  a 
decision;  or 

(9)  The  appellant  withdraws  the 
appeal. 

(b)  The  Appeal  Deciding  Officer  shall 
give  written  notice  to  the  appellant  and 
the  Responsible  Official  when  an  appeal 
is  dismissed  and  shall  give  the  reasons 
for  dismissal. 

f  21 5.1 7    Informal  disposition. 

(a)  Offer  to  meet.  When  an  appeal  is 
received,  the  Responsible  Official  must 
contact  the  appellant  and  offer  to  meet 
and  discuss  resolution  of  the  issues 
raised  in  the  appeal.  This  contact  shall 
be  as  soon  as  practicable  after  the  appeal 
is  received. 

(b)  Time  and  location  of  meeting. 
When  an  appellant  agrees  to  meet,  the 
initial  meeting(s)  shall  take  place  within 
15  days  after  the  closing  date  for  filing 
an  appeal  (§  215.14).  The  location  of  the 
meeting  shall  be  in  the  vicinity  of  the 
lands  affiscted  by  the  decision.  When  the 
District  Ranger  is  the  Responsible 
Official,  meetings  will  generally  be 
located  on  or  near  that  Ranger  District. 
When  the  Forest  Supervisor  or  Regional 
Forester  is  the  Responsible  Official, 
meetings  will  generally  take  place  at  a 
location  within  or  near  the  National 
Forest. 

(c)  Meeting  structure.  Generally,  the 
appellant  and  any  other  participants 
should  be  physically  present  at  informal 
disposition  meetings.  If  the  appellant 
cannot  attend  a  meeting  in  person 
because  of  schedule  conflicts  or  travel 
distances,  alternative  types  of  meetings 
(such  as  telephone  conferences  or  video 
conferences)  may  be  arranged.  All 
meetings  are  open  to  the  public. 

(d)  Outcome.  The  Responsible  Official 
shall  notify  the  Appeal  Deciding  Officer 
of  the  meeting  participants  and  the 
outcome  of  the  informal  disposition 
meeting  in  writing.  If  the  appellant(s) 
decline  to  meet,  the  Responsible  Official 
shall  advise  the  Appeal  Deciding 
Officer. 

(1)  When  an  appellant  and  the 
Responsible  Official  reach  agreement  on 


disposition  of  all  or  a  portion  of  an 
appeal,  the  appellant  shall  withdraw  all 
or  the  agreed  upon  portion  of  the  appeal 
by  letter  to  the  Appeal  Deciding  Officer 
within  15  days  of  the  agreement.  When 
the  appellant  does  not  withdraw  the 
appeal  in  writing,  formal  review  and 
disposition  of  the  appeal  shall  continue. 

(2)  When,  as  a  result  of  the  agreement 
reached  at  the  informal  disposition 
meeting,  new  information  is  received  or 
changes  to  the  original  decision  or 
environmental  analysis  are  proposed, 
the  Responsible  Official  must  follow  the 
procediues  in  FSH  1909.15,  section  18, 
and  §§215.3  and  215.4. 

(3)  When  an  appeal  is  not  entirely 
resolved  through  informal  disposition, 
formal  review  and  disposition  of  the 
appeal  shall  continue  (§215.18). 

§  21 5.1 8    Fonnal  review  and  disposition 
procedures. 

(a)  Scope  of  review.  The  Appeal 
Deciding  Officer  shall  complete  a - 
review  based  on  the  appeal  record 
(§  215.2)  and  the  Appeal  Reviewing 
Officer's  reconunendation  (§  215.19(b)). 

(b)  Disposition.  The  Appeal  Deciding 
Officer  shall  issue  either: 

(1)  Within  45  days  following  the  end 
of  the  appeal  filing  period,  a  written 
appeal  decision  affirming  or  reversing 
the  Responsible  Official's  decision,  in 
whole  or  in  part,  and  may  include 
instructions  for  further  action.  When  an 
appeal  decision  involves  instructions 
concerning  new  information  or  changed 
circumstances,  the  Responsible  Official 
must  follow  the  procedures  in  FSH 
1909.15,  section  18;  and  §§215.3,  215.4, 
215.10,  and  215.11.  A  copy  of  the 
appeal  decision  shall  be  sent  to  the 
appellant,  the  Appeal  Reviewing 
Officer,  and  the  Responsible  Official;  or 

(2)  No  sooner  than  46  days  nor  later 
than  50  days  following  the  end  of  the 
appeal  filing  period,  written  notification 
to  the  appellant  that  an  appeal  decision 
will  not  be  issued  and  that  the 
Responsible  Official's  decision 
constitutes  the  final  administrative 
decision  of  the  Department  of 
Agriculture  (§  215.14(e)(2)).  A  copy 
shall  be  sent  to  the  Responsible  Official. 

(c)  The  Appeal  Deciding  Officer  shall 
not  issue  an  appeal  decision  when  45 
days  have  elapsed  following  the  end  of 
the  appeal  filing  period. 

(d)  The  Appeal  Deciding  Officer's 
appeal  decision  constitutes  the  final 
administrative  determination  of  the 
Department  of  Agriculture. 

1215.19    Appaal  Deciding  Officar's 
authority. 

(a)  Procedural  decisions.  The  Appeal 
Deciding  Officer  makes  all  procedural 
determinations.  Such  determinations 


are  not  subject  to  further  administrative 
review. 

(b)  Consolidation  of  appeal  decisions. 
In  cases  involving  multiple  appeals  of  a 
decision,  the  Appeal  Deciding  Officer 
may  consolidate  appeals  and  may  issue 
one  or  more  appeal  decisions. 

(c)  Multiple  names.  (1)  When  an 
appeal  lists  multiple  names,  the  Appeal 
DiBciding  Officer  shall  identify  all 
qualified  appellants  (§215.12). 

(2)  The  Appeal  Deciding  Officer  has 
the  discretion  to  appoint  a 
representative  from  those  listed  on  an 
appeal  to  act  on  behalf  of  all  parties  to 
that  appeal. 

(d)  The  Appeal  Deciding  Officer  may 
issue  an  appeal  decision  different  from 
the  Appeal  Reviewing  Officer's 
recommendation. 

S  21 5.20    Appaal  Raviawing  Officar's 
responsibilitias. 

(a)  Designation.  The  Appeal 
Reviewing  Officer  may  be: 

(1)  designated  by  the  Chief  or 
designee,  and  shall  be  a  line  officer  at 
least  at  the  level  of  the  agency  official 
who  made  the  initial  decision  on  the 
project  or  activity  that  is  under  appeal, 
who  has  not  participated  in  the  initial 
decision  and  will  not  be  responsible  for 
implementation  of  the  initial  decision 
after  the  appeal  is  decided. 

(2)  or  designated  by  the  Secretary  in 
the  case  of  Chiefs  decisions. 

(b)  Review  and  recommendation.  The 
Appeal  Reviewing  Officer  shall  review 
an  appeal  and  make  a  written 
recommendation  to  the  A  ppeal  Deciding 
Officer  on  the  disposition  of  the  appeal. 
That  recommendation  shall  be  released 
only  upon  issuance  of  an  appeal 
decision. 

(c)  Multiple  appeals.  In  cases 
involving  midtiple  appeals  of  a 
decision,  the  Appeal  Reviewing  Officer 
may  consolidate  appeals  and  issue  one 
or  more  recommendations. 

1215.21  Sacratary's  authority. 

(a)  Nothing  in  this  part  limits  the 
Secretary  of  Agricultiue's  authority  for 
making  decisions  subject  to  this  part. 

(b)  When  the  Secretary  of  Agriculture 
or  Under  Secretary,  Natural  Resources 
and  Environment,  issues  a  decision  for 
projects  and  activities  implementing 
land  and  resource  management  plans, 
such  decisions  shall  not  be  subject  to 
the  notice,  comment,  and  appeal 
procedures  of  this  part.  A  decision  by 
the  Secretary  of  Agriculture  constitutes 
the  final  administrative  decision  of  the 
Department  of  Agriculture. 

1215.22  Judicial  procaadings. 

It  is  the  position  of  the  Department  of 
Agriculture  that  any  filing  for  federal 


judicial  review  of  a  decision  subject  to 
appeal  is  premature  and  inappropriate 
unless  the  plaintiff  has  first  sought  to 
invoke  and  exhaust  the  appeal 
procedures  in  this  part  (7  U.S.C.  6901). 

f  21 5.23    Applicability  and  eftactiva  data. 

(a)  These  procedures  apply  to  all 
projects  and  activities  for  which  notice 
is  published  after  30  days  from  date  of 
publication  of  final  nile  in  the  Federal 
Resister. 

(n)  Decisions  for  which  legal  notice  is 
given  (§  215.5)  on  or  prior  to  30  days 
from  date  of  publication  of  final  rule  in 
the  Federal  Register  remain  subject  to 
die  appeal  procedures  of  36  CFR  part 
215  in  effect  when  the  final  rule  is 
published 

S  21 5.24    Information  collaction 
raquiramants. 

The  ndes  of  this  subpart  governing 
appeal  of  decisions  regarding  projects 
and  activities  implementing  a  land  and 
resource  management  plan  specify  the 
information  that  appellants  must 
provide  in  an  appeal  (§  215.15).  As 
such,  these  rules  contain  information 
collection  requirements  as  defined  in  5 
CFR  part  1320.  These  information 
requirements  are  assigned  OMB  Control 
Number  0596- . 

Dated:  December  11,  2002. 
Dale  N.  Bosworth, 
Chief,  Forest  Service. 

[PR  Doc.  02-31681  Filed  12-17-02;  8:45  am) 
BIUJNO  COOC  3410-11-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY  139— 2(M307(b);  FRL-7423-51 

Approval  arfd  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Source-Specific  Revision  for  Lawson 
Mardon  Packaging 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  source-specific  revision  to  the 
State  hnplementation  Plan  (SIP)  of  the 
Commonwealth  of  Kentucky.  This 
revision  allows  Lawson  Mardon 
Packaging,  USA,  Corporation  to  have  an 
alternative  compliance  averaging  period 
of  30  days  instead  of  the  24-hour 
averaging  period  specified  by  Kentucky 
air  quality  regulations  59:210  and 
59:212.  In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
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Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  direct  final  rule,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  docimient.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  17,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni,  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency  Region  4.  61  Forsyth 
Street.  SW.,  Atlanta,  Georgia  30303- 
8960.  (404/562-9031  (phone)  or 
notoria/ini.niiciieye@epa.gov  (e-mail).) 

Copies  of  the  Commonwealth's 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours:  Environmental 
Protection  Agency,  Region  4,  Air 
Planning  Branch,  61  Forsyth  Street. 
SW..  AUanta.  Georgia  30303-8960. 
(Michele  Notarianni,  404/562-9031. 
notarianni.micbele@epa.gov. ) 

Commonwealth  of  Kentucky,  Division 
for  Air  Quality.  803  Schenkel  Lane. 
Frankfort,  Kentucky  40601-1403.  (502/ 
573-3382). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notariaimi  at  address  listed 
above  or  404/562-9031  (phone)  or 
Tiotariannj.iiiiciie/e@epa.gov  (e-mail). 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  December  .5,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
(FR  Doc.  02-31667  Filed  12-17-02;  8:45  am) 
BHJJNC  COOE  68afr-50-P 


ACTION:  Proposed  rule;  extension  of 
comment  period  and  notice  of 
availability  of  draft  economic  analysis. 


DEPARTMENT  OF  THE  IffTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RiN1018-AH02 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designations  of  Critical 
Habitat  for  Plant  Species  From  ttie 
Island  of  Hawaii,  HI 

agency:  Fish  and  Wildlife  Service, 
Interior. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  annoimce  the 
availability  of  the  draft  economic 
analysis  for  the  proposed  designations 
of  critical  habitat  for  47  plant  species 
from  the  island  of  Hawaii.  The  comment 
period  for  the  proposed  critical  habitat 
designations  originally  closed  on  July 
29,  2002.  On  August  26.  2002.  we 
reopened  the  comment  period  and 
provided  notice  that  the  comment 
period  would  close  on  September  30, 
2002.  On  September  24.  2002.  we 
announced  two  public  hearings  and 
extended  the  comment  period  to  allow 
all  interested  parties  to  submit  oral  or 
written  comments  on  the  proposal  until 
November  30.  2002.  We  are  now 
providing  notice  of  another  extension  of 
the  comment  period  to  allow  peer 
reviewers  and  all  interested  parties  to 
comment  simultaneously  on  the 
proposed  rule  and  the  associated  draft 
economic  analysis.  Over  a  10-year 
period,  the  draft  economic  analysis 
shows  a  range  of  total  direct  costs  for 
both  the  plant  species  listings  and 
critical  habitat  to  be  estimated  at  $53.1 
million  to  $71.8  million  and  some  of  the 
indirect  costs  could  be  substantially 
larger.  Comments  previously  submitted 
need  not  be  resubmitted  as  they  will  be 
incorporated  into  the  pubhc  record  as 
part  of  this  extended  comment  period 
and  will  be  fully  considered  in 
preparation  of  the  final  rule. 
DATES:  We  will  accept  public  comments 
untiljanuary  17.  2003. 
ADDRESSES:  Send  your  written 
comments  and  information  to  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Office.  300  Ala 
Moana  Blvd.,  P.O.  Box  50088,  Honolulu. 
HI  96850-OOOlor  e-mail  your  comments 
to  FWlPIE  Hawaii  Island 
Crithab@rl.fws.gov.  To  obtain  a  copy  of 
the  draft  economic  analysis,  send  a 
written  requests  to  the  address  listed 
above,  call  808/541-3441,  or  visit  the 
:    following  Internet  site:  http:// 
pacificislands.fws.gov.  For  further 
instructions  on  commenting,  refer  to 
Public  Comments  Solicited  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson.  Field  Supervisor.  Pacific 
Islands  Office,  at  the  above  address 
(telephone:  808/541-3441;  facsimile: 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  28.  2002.  we  published  in  the 
Federal  Register  (67  FR  36968)  a 


proposed  rule  to  propose  critical  habitat 
for  47  of  the  58  plant  species  known 
historically  from  the  island  of  Hawaii 
that  are  listed  under  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  knovra 
historically  from  the  island  of  Hawaii. 

A  total  of  58  species  historically 
foimd  on  the  island  of  Hawaii  were 
listed  as  endangered  or  threatened 
species  under  the  Act  between  1991  and 
1996.  Some  of  these  species  may  also 
occur  on  other  Hawaiian  islands.  In 
previously  published  proposals,  we 
proposed  that  critical  habitat  was 
prudent  for  31  (Achyranthes  mutica, 
Adenophoms  periens,  Asplenium 
fragile  var.  insulare,  Bonamia  menziesii. 
Cenchrus  agrimonioides,  Clermontia 
lindseyana,  Clermontia  peleana, 
Colubrina  oppositifolia,  Ctenitis 
squamigera,  Delissea  undulata,  Diellia 
erecta.  Flueggea  neowawraea.  Gouania 
vitifolia.  Hedyotis  cookiana.  Hedyotis 
coriacea.  Hibiscus  brackenridgei, 
Ischaemum  byrone,  Isodendrion 
pyrifolium,  Mariscus  fauriei.  Mariscus 
pennatiformis,  Phlegmariurus  mannii, 
Phyllostegia  parviflora,  Plantago 
princeps.  Portulaca  sclerocarpa. 
Sesbania  tomentosa.  Silene  lanceolata. 
Solanum  incompletum.  Spermolepis 
hawaiiensis.  Tetramolopium  arenarium, 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense)  of  the  58  species  reported 
fitjm  the  island  of  Hawaii.  No  change  is 
made  to  the  31  proposed  prudency 
determinations  in  the  May  28,  2002. 
proposed  rule  for  plants  from  Hawaii.  In 
addition,  in  the  May  28.  2002.  proposal 
we  proposed  that  designation  of  critical 
habitat  was  not  prudent  for  two  species 
of  loulu  palm,  Pritchardia  affinis  and 
Pritchardia  schattaueri,  because  it 
would  likely  increase  the  threat  from 
vandalism  or  collection  of  these  species 
on  the  island  of  Hawaii.  We  also 
proposed  that  critical  habitat 
designation  was  not  prudent  for  two 
species,  Cyanea  copelandii  ssp. 
copelandii  and  Ochrosia  kilaueaensis, 
known  only  from  the  island  of  Hawaii, 
because  these  species  have  not  been 
seen  in  the  wild  since  1957  and  1927. 
respectively,  and  no  viable  genetic 
material  is  known  to  exist.  We  further 
proposed  that  designation  of  critical 
habitat  is  prudent  for  23  species 
{Argyroxiphium  kauense,  Clermontia 
drepanomorpha,  Clermontia  pyrularia, 
Cyanea  hamatiflora  ssp.  cadsonii, 
Cyanea  platyphylla,  Cyanea  shipmanii, 
Cyanea  stictophylla.  Cyrtandra  giffardii. 
Cyrtandra  tintinnabula,  Hibiscadelphus 
giffardianus,  Hibiscadelphus 
hualalaiensis.  Isodendrion  hosakae. 
Melicope  zahlbruckneri,  Neraudia 
ovata.  Nothocestrum  breviflontm. 
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Phyllostegia  racemosa,  Phyllostegia 
velutina,  Phyllostegia  warshaueri, 
Plantago  hawaiensis,  Pleomele 
hawaiiensis,  Sicyos  alba,  Silene 
hawaiiensis,  and  Zanthoxylum 
dipetalum  var.  tomentosum]  for  which 
prudency  determinations  had  not  been 
made  previously. 

We  also  proposed  designation  of 
critical  habitat  for  47  plant  species 
(Achyranthes  mutica,  Adenophoms 
periens.  Argymxiphium  kauense, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Clermontia 
drepanomorpha,  Clermontia 
lindseyana,  Clermontia  peleana, 
Clermontia  pyrularia.  Colubrina 
oppositifolia,  Cyanea  hamatiflora  ssp. 
carlsonii,  Cyanea  platyphylla,  Cyanea 
shipmanii,  Cyanea  stictophylla, 
Cyrtandra  giffardii,  Cyrtandra 
tintinnabula,  Delissea  undulata,  Diellia 
erecta,  Flueggea  neowawraea,  Gouania 
vitifolia,  Hedyotis  coriacea, 
Hibiscadelphus  giffardianus, 
Hibiscadelphus  hualalaiensis.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  hosakae,  Isodendrion 
pyrifolium,  Mariscus  fauriei,  Melicope 
zahlbruckneri,  Neraudia  ovata, 
Nothocestrum  breviflorum,  Phyllostegia 
racemosa,  Phyllostegia  velutina, 
Phyllostegia  warshaueri,  Plantago 
hawaiensis,  Pleomele  hawaiiensis, 
Portulaca  sclerocarpa,  Sesbania 
tomentosa,  Sicyos  alba,  Silene 
hawaiiensis,  Silene  lanceolata,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  Vigna  o- 
wahuensis,  Zanthoxylum  dipetalum  var. 
tomentosum,  and  Zanthoxylum 
hawaiiense).  We  did  not  propose  critical 
habitat  for  4  (Cyanea  copelandii  ssp. 
copelandii.  Ochrosia  kilaueaensis, 
Pritchardia  affinis,  and  Pritchardia 
schattaueri)  of  the  58  species  for  the 
reasons  given  above,  and  we  did  not 
propose  critical  habitat  for  7  species 
(Cenchrus  agrimonioides,  Ctenitis 
squamigera,  Hedyotis  cookiana. 
Mariscus  pennatiformis,  Phlegmariurus 
mannii,  Phyllostegia  parviflora,  and 
Plantago  princeps)  which  no  longer 
occur  on  the  island  of  Hawaii  and  for 
which  we  are  unable  to  determine  any 
habitat  that  is  essential  to  their 
conservation  on  the  island  of  Hawaii. 

Twenty-eight  critical  habitat  units, 
totaling  approximately  176,968  hectares 
(437.285  acres),  are  proposed  for 
designation  for  47  plant  species  on  the 
island  of  Hawaii.  For  locations  of  these 
proposed  units,  please  consult  the 
proposed  rule  was  published  May  28. 
2002. 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 


(16  U.S.C.  1531  et  seq.)  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4(b)(2)  of  the  Act  requires  that  the 
Secretary  shall  designate  or  revise 
critical  habitat  based  upon  the  best 
scientific  and  commercial  data 
available,  and  after  taking  into 
consideration  the  economic  impact  of 
specifying  any  particular  area  as  critical 
habitat.  We  have  prepared  a  draft 
economic  analysis  of  the  proposed 
critical  habitat  designation.  The  draft 
economic  analysis  is  available  on  the 
Internet  and  from  the  mailing  address 
listed  below  in  the  Public  Comments 
Solicited  section. 

The  public  comment  period  for  the 
May  28.  2002.  proposal  (67  FR  36968) 
originally  closed  on  July  29.  2002.  On 
August  26.  2002.  we  published  in  the 
Federal  Register  (67  FR  54766)  a  notice 
reopening  the  comment  period  for  the 
proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  the  island  of  Hawaii,  as  well 
as  for  the  proposed  designations  and 
non-designations  of  critical  habitat  for 
plant  species  on  the  islands  of  Kauai. 
Niihau.  Molokai.  Maui.  Kahoolawe, 
Oahu.  and  the  Northwestern  Hawaiian 
Islands,  and  we  aimounced  that  the 
comment  period  would  close  on 
September  30.  2002  On  September  24. 
2002.  we  announc*  i  two  public 
hearings  and  extei^ded  the  comment 
period  to  allow  all  interested  parties  to 
submit  oral  or  written  comments  on  the 
proposal  until  November  30.  2002  (67 
FR  59811).  We  are  now  aimouncing  the 
availability  of  the  draft  economic 
analysis  and  another  extension  of  the 
comment  period  for  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  on  the 
island  of  Hawaii.  Over  a  10-year  period, 
the  draft  economic  analysis  shows  a 
range  of  total  direct  costs  for  both  the 
plant  species  listings  and  critical  habitat 
to  be  estimated  at  $53.1  million  to  $71.8 
million  and  some  of  the  indirect  costs 
could  be  substantially  larger.  However, 
many  of  the  indirect  costs  shown  in  the 
analysis  result  from  uncertain  and 
possibly  unlikely  future  private  and 
governmental  actions,  and  we  expressly 
request  comments  as  to  the  likelihood  of 
these  actions  occurring  and  of  the 
indicated  costs  from  these  possible 
actions  being  incurred.  We  will  accept 
public  comments  on  the  proposal  and 
the  associated  draft  economic  analysis 
for  the  island  of  Hawaii  until  the  date 
specified  above  in  DATES.  The  extension 
of  the  comment  period  gives  all 
interested  parties  the  opportunity  to 
comment  on  the  proposal  and  the 
associated  draft  economic  analysis  for 


the  island  of  Hawaii.  Commentsalready 
submitted  on  the  proposed  designations 
and  non-designations  of  critical  habitat 
for  plant  species  from  the  island  of 
Hawaii  need  not  be  resubmitted  as  they 
will  be  fully  considered  in  the  final 
determinations. 

Public  Comments  Solicited 

If  you  wish  to  provide  written 
comments,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
P.O.  Box  50088,  Honolulu,  HI  96850- 
0001. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
FWlPIE_Hawaii_ 

Island _Crithab@rl  .fws.gov.  If  you 
submit  comments  by  e-mail,  please 
submit  them  as  an  ASCII  file  and  avoid 
the  use  of  special  char.acters  and  any 
form  of  encryption.  Please  also  include 
"Attn:  RIN  1018-AH02"  and  your  name 
and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Honoluhi  Fish  and  Wildlife  Office  at 
telephone  number  808/541-3441. 

(3)  You  may  hand-deliver  comments 
to  our  Honolulu  Fish  and  Wildlife 
Office  at  the  address  given  above  imder 
(1). 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  under  (1)  above. 

Copies  of  the  draft  economic  analysis 
are  available  on  the  Internet  at  http:// 
pacificislands.fws.gowT  by  request 
from  the  Field  Supervisor  at  the  address 
and  phone  number  listed  in  ADDRESSES. 

Author 

The  primary  author  of  this  document 
is  Michelle  Mansker  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  December  11.  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

IFR  Doc.  02-31876  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Status  Review  for  the 
Westslope  Cutthroat  Trout 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Reopening  of  public  comment 

period.  


summary:  We.  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
reopening  of  the  public  comment  period 
for  a  new  status  review  for  the 
westslope  cutthroat  trout 
[Oncorhynchus  clarki  levsrisi)  in  the 
United  States,  pursuant  to  a  recent 
Coxirt  order  and  the  Endangered  Species 
Act  of  1973.  as  amended.  We  request 
additional  data,  information,  technical 
critiques,  and  relevant  comments  that 
may  be  available  for  this  subspecies  of 
fish,  as  previously  described  in  the 
Federal  Register  (67  FR  56257; 
September  3,  2002). 
DATES:  The  reopened  comment  period 
closes  on  February  15,  2003.  Any 


comments  that  are  received  after  the 
closing  date  will  not  be  considered  in 
the  status  review. 
ADDRESSES:  Comments  should  be 
submitted  to  Westslope  Cutthroat 
Comments,  U.S.  Fish  and  Wildlife 
Service.  2900  4th  Avenue  North,  Room 
301,  Billings.  MT  59102.  Comments  also 
may  be  submitted  electronically  to 
<fw6_westslope@fws.gov>. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  R.  Kaeding  at  e-mail 
<]ynn_kaeding@fws.gov>  or  telephone 
(406)  582-0717. 
SUPP1.EMENTARY  INFORMATION: 

Background 

A  September  3.  2002.  Federal 
Register  notice  (67  FR  56257) 
announced  the  opening  of  a  60-day 
public  comment  period  for  a  new  status 
review  for  the  westslope  cutthroat  trout 
in  the  United  States,  pursuant  to  a 
recent  Court  order  and  the  Endangered 
Species  Act  of  1973,  as  amended. 
During  that  comment  period,  we 
received  written  requests  for  an 
extension  of  the  comment  period  from 
the  game  and  fish  departments  of  the 
States  of  Washington,  Oregon.  Idaho. 


and  Montana,  as  well  as  the  Xalispel 
Tribe  of  Indians  and  the  Earthjustice 
Legal  Foundation.  In  their  letters,  those 
entities  indicated  that  they  were 
assembling  or  awaiting  important 
information  relevant  to  the  status  of 
westslope  cutthroat  trout  and  that  those 
entities  wanted  to  make  such 
information  available  to  us  for  use  in  the 
status  review.  The  present  action 
satisfies  those  requests. 

Author 

The  primary  author  of  this  document 
is  Lynn  R.  Kaeding.  Chief.  Branch  of 
Native  Fishes  Management,  Montana 
Fish  and  Wildlife  Management 
Assistance  Office.  U.S.  Fish  and 
Wildlife  Service.  4052  Bridger  Canyon 
Road.  Bozeman.  MT  59715. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  ef  seq). 

Dated:  December  4.  2002. 
Marshall  P.  Jones,  Jr., 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  02-31875  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Crook  County  Resource 
Advisory  Committee,  Sundance, 
Wyoming.  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  rural  schools  and  Community 
Self'Determination  Act  of  2000  (Public 
Uw  106-393)  the  Black  Hills  National 
Forests*  Crook  County  Resource 
Advisory  Committee  will  meet  Monday. 
January  20.  2003  in  Sundance, 
Wyoming  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  January  2d.  begins 
at  6:30  p.m..  at  U.S.  Forest  Service, 
Barlodge  Ranger  District  Office,  121 
South  21st  Street.  Sundance.  Wyoming. 
Agenda  topics  will  include  deciding  on 
project  selection  criteria.  Review  of 
NEPA  requirements,  review  of  project 
proposals  and  scheduling  of  future 
meetings.  A  public  forum  will  begin  at 
8:30  p.m.  (MT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Kozel.  Bearlodge  District  Ranger 
and  Designated  Federal  Office  at  (307) 
283-1361. 

Dated:  December  9,  2002. 
Steve  Kozel, 

Bearlodge  District  Ranger. 
IFR  Doc.  02-31746  Filed  12-7-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Boatd 
[Docket  58-2002] 

Foreign-Trade  Zone  7— Mayaguez, 
Puerto  Rico;  Request  for 
Manufacturing  Authority,  ChemSource 
Corporation  (Bullc  and  Intermediate 
Pharmaceutical  Chemicals) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Puerto  Rico  Industrial 
Development  Corporation  (PRIDCO). 
grantee  of  FTZ  7.  on  behalf  of 
ChemSource  Corporation  (ChemSource). 
requesting  authority  to  manufacture 
bulk  and  intermediate  pharmaceutical 
chemicals  under  FTZ  procedures  within 
FTZ  7.  The  application  was  formally 
filed  on  December  10,  2002. 

The  application  requests  authority  on 
behalf  of  ChemSource  to  manufacture 
bulk  and  intermediate  pharmaceutical 
chemicals  under  zone  procedures 
within  FTZ  7— site  4,  L-38 1-0-80  (lot 
2).  The  ChemSource  facility  is  located  at 
State  Road  No.  3,  Km.  143,  Guayama. 
Puerto  Rico  (12  bldgs..  170.000  sq.  ft., 
on  45  acres). 

The  facility  (129  employees)  is 
currently  used  for  the  manufacture  of 
bulk  and  intermediate  pharmaceutical 
chemicals.  The  chemicals  that  are  being 
requested  for  manufacture  under  zone 
procedures  are  etodolac,  fluvoxamine 
maleate.  lisinopril,  metformin 
hydrocholride.  nabumetone,  sililad 
triptophol.  amiodopine  besylate  and 
enalapril  maleate.  Foreign-sourced 
materials  for  these  products  currently 
include  dicyandiamide.  celite.  toluene, 
sodium  chloride,  methanol,  ethyl 
acetate,  maleic  acid,  sodiimi  hydroxide 
and  hydrazine  sulfate.  Materials  sourced 
from  abroad  represent  some  50%  of 
finished  product  value. 

The  application  also  requests  to 
include  general  categories  of  inputs  that 
have  recently  been  approved  by  the 
Board  for  other  pharmaceutical  plants 
that  may  be  used  to  produce  the 
chemicals  listed  above:  chemically  pure 
sugars,  protein  concentrates,  ethyl 
alcohol,  natural  magnesium  phosphates 
and  carbonates,  gypsum,  anhydrite  and 
plasters,  petroleum  jelly,  paraffin  and 
waxes,  phosphoric  acid,  other  inorganic 
acids  or  compounds  of  noimietals, 
ammonia,  sodium  hydroxide,  zinc 
oxide,  iron  oxide,  titanium  oxides, 
hydrazine  and  hydroxylamine. 


fluorides,  chlorides,  chlorates,  sulfites, 
sulfates,  salts  of  oxometallic  acids, 
radioactive  chemical  elements, 
compounds  of  rare  earth  metals,  acyclic 
and  cyclic  hydrocarbons,  derivatives  of 
phenols  or  peroxides,  ^cetals  and 
hemiacetals.  aldehydes,  ketone  function 
compounds,  carboxylic  acids, 
phosphoric  esters  and  their  salts, 
heterocyclic  compounds,  sulfanomides. 
hormones,  vitamins,  glycosides,  diazo- 
compounds,  essential  oils,  wadding, 
prepared  glues  and  adhesives.  catalytic 
preparations,  diagnostic  or  laboratory 
reagents,  prepared  binders,  acrylic 
polymers,  cellulose,  ion  exchangers, 
self-adhesive  plates  and  sheets,  other 
articles  of  vulcanized  rubber,  plastic 
cases,  cartons,  boxes,  printed  books, 
brochures  and  similar  printed  matter, 
carboys,  bottles,  and  flasks,  aluminum 
foil,  tin  plates  and  sheets,  and  taps, 
cocks  and  valves. 

Zone  procedures  would  exempt 
ChemSource  from  Customs  duty 
payments  on  foreign  materials  used  in 
production  for  export.  Nearly  25  percent 
of  the  plant's  shipments  are  exported. 
On  domestic  shipments,  the  company 
would  be  able  to  defer  Customs  duty 
payments  on  foreign  materials,  and  to 
choose  the  duty  rate  that  applies  to  the 
chemical  products  (duty  bee)  instead  of 
the  rates  otherwise  applicable  to  the 
foreign  input  materials  (ranging  from 
3.7%-10.7%  on  current  production,  and 
up  to  20%  on  future  production). 
ChemSource  would  also  be  exempt  from 
duty  payments  on  foreign  merchandise 
that  becomes  scrap  or  waste  resulting 
from  the  production  process.  FTZ 
procedures  will  help  ChemSource 
implement  a  more  efficient  and  cost- 
effective  system  for  handling  Customs 
requirements  because  of  direct  delivery. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  ChemSource's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
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Franklin  Court  Building— Suite  4100W. 
1099  14th  St..  NW..  Washington.  IX) 

20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W.  1401  Constitution  Ave., 
NW..  Washington.  DC  20230. 

The  closing  period  of  their  receipt  is 
February  18,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  March  3,  2003. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  number  1  listed 
above,  and  at  the  U.S.  Department  of 
Conamerce  Export  Assistance  Center, 
525  F.D.  Roosevelt  Ave..  Suite  905.  San 
Juan.  PR  00918. 

Dated:  December  10.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
IFR  Doc.  02-31894  Filed  12-17-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-813] 

Notice  of  Final  Results  of  Antidumping 
Duty  New  Sttipper  Review;  Stainless 
Steel  Butt-Weld  Pipe  Fittings  From 
Korea 

agency:  Import  Administration, 
hitemational  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidimiping  Duty  New  Shipper 
Review. 


summary:  On  July  17.  2002.  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidiunping  duty  order 
on  stainless  steel  butt-weld  pipe  fittings 
from  Korea.  This  new  shipper  review 
covers  imports  of  subject  merchandise 
from  TK  Corporation. 

The  period  of  review  is  February  1. 
2001,  through  August  1.  2001. 

No  party  submitted  any  comments  on 
the  preliminary  results,  and  we  have 
made  no  changes  to  the  programming. 
Therefore,  the  final  results  do  not  differ 
from  the  preliminary  results. 
EFFECTIVE  DATE:  December  18.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker.  Mike  Heaney,  or  Robert  James. 
AD/CVD  Enforcement,  Group  III.  Import 
Administration.  Intemationjil  Trade 
Administration.  U.S.  Department  of 


Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
telephone:  (202)  482-2924,  (202)  482- 
4475,  or  (202)  482-0649.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  statute  and  regulations: 

Unless  otherwise  indicated,  all 
citations  to  thp  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act)  are  references 
to  the  provisions  effective  January  1, 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (April  1,2001). 

Background 

On  July  17.  2002,  the  Department 
published  the  preliminary  results  of  the 
new  shipper  review  of  the  antidumping 
duty  order  on  stainless  steel  butt-weld 
pipe  fittings  from  Korea.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Review  Staiiiless 
Steel  Butt-Weld  Pipe  Fittings  from 
Korea,  67  FR  46953  (July  17,  2002).  We 
extended  the  due  date  for  the  final 
results  of  review  on  October  31.  2002. 
See  Notice  of  Extension  of  Time  Limit  of 
Final  Results  of  New  Shipper  Review: 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
from  Korea.  67  FR  66383  (October  31. 
2002).  This  review  covers  one 
manufacturer,  TK  Corporation. 

On  October  5.  2001.  the  Department 
initiated  this  new  shipper  review  for  the 
period  February  1.  2001,  through  July 
31,  2001.  However,  on  April  5,  2002,  TK 
Corporation,  in  response  to  a 
supplemental  questionnaire  that  the 
Department  issued  on  March  28,  2002. 
submitted  the  information  that  any 
shipments  during  the  period  of  review 
(FOR)  entered  U.S.  Customs  territory  on 
August  1 .  2001 .  one  day  after  the  FOR 
ended.  Therefore,  we  have  expanded  the 
FOR  by  one  day.  Thus,  the  FOR  for  this 
new  shipper  review  is  February  1,  2001, 
through  August  1 .  2001 . 

The  Department  has  now  completed 
this  review  in  accordance  with  section 
751  of  the  Tariff  Act. 

Scope  of  the  Review 

The  products  subject  to  this  review 
are  certain  welded  stainless  steel  butt- 
weld  pipe  fittings  (pipe  fittings), 
whether  finished  or  unfinished,  under 
14  inches  in  inside  diameter. 

Pipe  fittings  are  used  to  connect  pipe 
sections  in  piping  systems  where 
conditions  require  welded  connections. 
The  subject  merchandise  can  be  used 
where  one  or  more  of  the  following 
conditions  is  a  factor  in  designing  the 
piping  system:  (1)  Corrosion  of  the 


piping  system  will  occur  if  material 
other  than  stainless  steel  is  used;  (2) 
contamination  of  the  material  in  the 
system  by  the  system  itself  must  be 
prevented;  (3)  high  temperatures  are 
present;  (4)  extreme  low  temperatures 
are  present;  (5)  high  pressures  are 
contained  within  the  system. 

Pipe  fittings  come  in  a  variety  of  ^ 

shapes,  and  the  following  five  are  the 
most  basic:  "elbows."  "tees." 
"reducers."  "stub  ends."  and  "caps." 
The  edges  of  finished  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  from  this  review. 
The  pipe  fittings  subject  to  this  review 
are  classifiable  under  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

No  parties  submitted  comments  on 
the  preliminary  residts  of  review. 
Accordingly,  there  is  no  concurrent 
issues  and  decision  memorandum  or 
analysis  memorandum  issued  with 
these  final  results  of  review. 

Changes  Since  the  Preliminary  Results 

We  have  made  no  changes  in 
programming  since  the  preliminary 
results  of  review. 

Final  Results  of  Review 

We  determine  that  a  margin  of  zero 
percent  exists  for  TK  Corporation  for  the 
period  February  1.  2001.  through 
August  1.  2001. 

Assessment 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(bHl)>  we  have  calculated  an 
exporter/importer-specific  assessment 
rate  for  merchandise  subject  to  this 
review.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  these  final 
results  of  review.  We  will  direct  the 
Customs  Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

Bonding  is  no  longer  permitted  to 
fulfill  security  requirements  for 
shipments  bora.  TK  Corporation  of 
stainless  steel  butt-weld  pipe  fittings 
from  Korea  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 


..^.^M.        I    1 


Federal  Register /Vol.  67,  No.  243 /Wednesday,  December  18.  2002 /Notices 


77469 


the  publication  date  of  these  final 
results  of  new  shipper  review.  The 
following  cash-deposit  requirements   -  • 
will  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper  review 
for  all  shipments  of  subject  merchandise 
entered  or  withdrawn  from  warehouse 
for  consimiption  on  or  after  the 
publication  date  as  provided  for  by 
section  751(a)(2)(C)  of  the  Tariff  Act: 

•  For  subject  merchandise  manufactiued 
and  exported  by  TK  Corporation  no  cash 
deposit  is  required.  In  accordance  with 
the  practice  established  in  Fresh  Garlic 
from  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty  New 
Shipper  Review,  67  FR  72139  (December 
4.  2002)  and  Notice  of  Preliminary 
Results  of  Antidumping  Duty  New 
Shipper  Review:  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China,  67  FR  52442  (August  12.  2002), 
the  new  shipper  review  cash  deposit 
rate  will  only  apply  to  the  merchandise 
subject  to  this  new  shipper  review,  i.e., 
merchandise  produced  and  exported  by 
TK  Corporation. 

•  For  subject  merchandise  exported  by 
TK  Corporation  but  not  maniifactured 
by  TK  Corporation,  the  cash-deposit  rate 
will  be  the  rate  applicable  to  the 
manufacturer. 

•  If  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  in  the  most  recent 
segment  of  these  proceedings  in  which 
that  manufacturer  participated. 

•  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  be  21.2  percent,  the  all  others  rate 
established  in  the  less-than-fair-value 
investigation.  (See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Welded  Stainless  Steel  Butt- 
Weld  Pipe  Fitting  from  the  Republic  of 
Korea.  57  FR  61881  (December  29, 
1992)). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^iUations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

We  are  issuing  and  publishing  this 
administrative  review  and  notice  in 
accordance  with  sections  751(a)(2)(B) 
and  777(i)  of  the  Tariff  Act. 

Dated:  E)eceinber  9,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  02-31893  Filed  12-17-02;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Guatemala 

December  12,  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limit  for  Categories  351/ 
651  is  being  increased  for  swing, 
reducing  the  limit  for  Categories  340/ 
640  to  account  for  the  swing  being 
applied  to  Categories  351/651. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18.  2001).  Also 
see  66  FR  54983.  published  on  October 
31,2001. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  12,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  25,  2001,  by  the 
Chairmafi,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  period  which  began  on  January  1, 
2002  and  extends  through  December  31, 
2002. 

Effective  on  December  19,  2002,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

340/640 

351/651  

2,171,078  dozen. 
501 .290  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-31834  Filed  12-17-02:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Pakistan 

December  12,  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
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ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  18.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.goc.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift  and  the  cancellation  of  special 
shift.  This  will  reopen  embargoes  in 
both  Categories  361  and  666-S.  - 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18.  2001).  Also 
see  66  FR  63683.  published  on 
December  10,  2001. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  12.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  4.  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1 ,  2002  and  extends  through 
December  31,  2002. 

Effective  on  December  18.  2002.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Twelve-month  restraint 
limit ' 

361  

666-P2  

666-S3  

9,639.744  numbers. 
1.079.969  kilograms. 
6,208,419  kilograms. 

adjusted  to  ac- 
after  December 

HTS  numbers 
6302.22.2010. 
6302.32.2010 

HTS  numbers 
6302.22.2020, 
6302.32.2030 


'The  limits  have  not  been 
count  for  any  imports  exported 
31,2001. 

2  Category     666-P:     only 
6302  22  1010,    6302.22.1020, 
6302321010,     6302.32.1020, 
and  6302  32  2020 

3  Category     666-S:     only 
6302  22  1030.    6302.22.1040, 
6302  32  1030,     6302.32.1040, 
and  6302  32.2040. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.02-31835  Filed  12-17-02;  8:45  am) 
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Category 

Twelve-nfKxith  restraint 

limit ' 

Specific  limits 

360 

8,520,672  numt)ers. 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Review  by  the  National  Futures 
Association  of  Annual  Financial 
Reports  Required  To  Be  Filed  by 
Commodity  Pool  Operators 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  order. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission")  is  authorizing  the 
National  Futures  Association  ("NFA") 
to  conduct  reviews  of  annual  financial 
reports  filed  with  the  Commission  by 
commodity  pool  operators  ("CPOs").  as 
required  by  Commission  Rules  4.22(c) 
and  4.7(bJ(3).  and  to  grant  and  deny 
certain  requests  for  extensions  of  time  to 
file  such  reports.  In  addition,  the 
Commission  is  authorizing  NFA  to 
maintain  and  to  serve  as  the  official 
custodian  of  Commission  records 
required  by  Rules  4.22  and  4.7(b)(3). 
EFFECTIVE  DATE:  December  18,  2002; 
with  regard  to  all  commodity  pool 
annual  financial  reports  for  fiscal  years 
ending  on  December  31,  2002,  and 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  P.  Walek,  Assistant  Director, 
Eileen  R.  Chotiner.  Futures  Trading 
Specialist.  Audit  and  Financial  Review 
Section,  or  Michael  A.  Piracci.  Attorney 
Advisor.  Compliance  and  Registration 
Section.  Division  of  Clearing  and 
Intermediary  Oversight.  Commodity 
Futures  Trading  Commission,  Three 


Lafayette  Centre.  1155  21st  Street.  NW., 
Washington.  DC  20581.  Telephone: 
(202)  418-5430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  previously  has 
authorized  NFA  to  conduct  many 
functions  that,  until  that  time,  were 
conducted  by  Commission  staff.  Such 
delegated  functions  include:  the 
processing  of  applications  for 
registration  of  intermediaries  and  floor 
traders  under  the  Conmiodity  Exchange 
Act  (the  "Act"); '  the  processing  of 
notices  of  eligibility  for  certain 
exemptions  from  registration  as  a  CPO 
and  commodity  trading  advisor 
("CTA");  2  and  the  review  of  Disclosure 
Documents  required  to  be  filed  by  CPOs 
and  CTAs  pursuant  to  Commission 
rules.' 

The  Commission  has  found  that  NFA 
exercises  its  authority  in  these  areas 
with  particular  proficiency. 
Additionally,  authorizing  NFA  to 
perform  such  functions  has  enabled 
Commission  staff  to  devote  resources  to 
other  aspects  of  the  Commission's 
regulatory  mission. 

The  futures  industry  is  continually 
expanding  and  transforming  itself.  As 
the  industry  changes  and  evolves,  the 
Commission  must  also  change  and 
evolve,  reassessing  the  manner  in  which 
it  allocates  its  resources.  Accordingly, 
by  this  order,  the  Commission  is 
authorizing  NFA  to  perform  certain 
regulatory  functions  that  may  properly 
be  performed  by  NFA  instead  of 
Commission  staff.  In  particular,  the 
Commission  is  authorizing  NFA  to 
review  commodity  pool  annual 
financial  reports  for  fiscal  years  ending 
on  December  31,  2002,  and  thereafter, 
that  CPOs  are  required  to  submit, 
pursuant  to  Commission  Rules  4.22  and 
4.7(b)(3).'*  In  addition,  the  Commission 
is  authorizing  NFA,  with  regard  to  such 
reports,  to  receive,  grant,  and  deny, 
requests  submitted  pursuant  to  Rule 
4.22(f)(1)  for  extensions  of  time  to 
distribute  and  file  annual  financial 
reports  and  to  process  notices  of  claims 
of  extension  of  time  filed  pursuant  to 
Rule  4.22(f)(2). 


•  7  U.S.C.  1  el  seq.  (2000).  See.  e.g..  48  FR  35158 
(Aug.  3,  1983)  (introducing  brokers  and  associated 
persons  thereof):  49  FR  39593  (Oct.  9.  1984)  (futures 
commission  merchants,  commodity  pool  operators, 
commodity  trading  advisors,  and  associated  persons 
thereof);  51  FR  34490  (Sep.  29.  1986)  (floor  brokers); 
58  FR  19657  (Apr.  15,  1993)  (floor  traders). 

2  See  62  FR  52088  (Oct.  6, 1997)  (the  "1997 
Order"). 

*  Commission  rules  referred  to  herein  may  bo 
found  at  17  CFR  Ch.  1  (2002). 
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'  n.  Authority 

Section  4n{3)(A)  of  the  Act  provides, 
among  other  things,  that  each  CPO  shall 
"file  such  reports  in  such  form  and 
manner  as  may  be  prescribed  by  the 
Commission."  The  Commission  also 
notes  that,  in  amending  the  Act  through 
passage  of  the  Commodity  Futures 
Modernization  Act  of  2000  (the 
"CFMA").''  Congress  intended,  as 
evidenced  in  section  2  of  the  CFMA.  to 
transform  the  role  of  the  Commission 
fttjm  that  of  a  frontline  regulator  to  one 
of  an  oversight  regulator  of  the  futures 
industry.  Moreover,  section  125  of  the 
CFMA  required  the  Commission  to 
conduct  a  study  of  the  Act  and  the 
Commission's  rules  and  orders 
governing  the  conduct  of  registrants 
under  the  Act,  identifying,  among  other 
things,  regulatory  functions  the 
Commission  performs  that  can  be 
delegated  to  NFA."*  Additionally,  the 
Commission  notes  that  NFA,  as  a 
registered  futures  association,  is 
obligated  to  establish  a  program  for  the 
protection  of  customers  and  customer 
funds  and  to  prevent  fraudulent  acts 
and  practices.' 

III.  Review  of  Annual  Financial 
Reports 

Commission  Rule  4.22(c)  requires, 
among  other  things,  that  each  CPO 
distribute  an  annual  financial  report  to 
each  participant  in  each  pool  that  it 
operates  and  file  two  copies  with  the 
Commission.  Rule  4.12(b)(2)(iii) 
modifies  the  requirements  as  to  the 
information  to  be  contained  in  annual 
financial  reports  for  certain  commodity 
pools  and  the  CPOs  that  operate  such 
pools.  CPOs  that  have  claimed  relief 
pursuant  to  Rule  4.12(b),  with  respect  to 
qualifying  pools,  still  must  distribute 
and  file  annual  financial  reports  for 
such  pools  pursuant  to  Commission 
Rule  4.22(c).  Commission  Rule  4.7(b)(3) 
exempts  a  CPO  from  the  specific 
requirements  of  Rule  4.22(c)  for  certain 
commodity  pools.  Pursuant  to  Rule 
4.7(b)(3)(i).  however,  a  CPO  still  must 
distribute  and  file  with  the  Commission 
an  annual  financieil  report  for  such 
pools.  Commission  staff  currently 
review  annual  financial  reports  and 
issue  letters  to  the  CPO  noting  any 
issues  concerning  the  CPO's  compliance 
with  relevant  sections  of  the  Act  or 
Commission  Rules,  and  work  with  the 
CPO  to  resolve  such  issues. 


NFA  Compliance  Rule  2-13  «  requires 
NFA  members  to  file  with  NFA  copies 
of  any  documents  required  to  be  filed 
with  the  Commission  pursuant  to  part  4 
of  the  Commission's  rules.  NFA  staff 
reviews  CPO  annual  financial  reports 
during  on-site  audits  as  well  as  through 
a  desk  review  program.  Through 
working  closely  with  NFA  over  the 
years,  the  Commission  is  confident  in 
the  expertise  of  NFA  staff  in  reviewing 
these  annual  financial  reports. 

Commission  and  NFA  staffs  have  had 
extensive  discussions  concerning  the 
specific  elements  of  the  Commission's 
review  of  CPO  annual  financial  reports 
under  the  Act  and  regvdations 
thereunder.  Further,  Commission  and 
NFA  staff  have  worked  closely  to  ensure 
that  NFA's  procedures  for  review  of 
CPO  annual  financial  reports  similarly 
conform  to  the  Act  and  regulations 
thereunder.  Further,  I^FA  has 
represented  it  will  take  appropriate 
steps  to  address  deficiencies  found  in 
such  reports,  that  it  will  maintain 
records  reflecting  its  review  and 
corrective  activities,  and  that  the 
information  contained  in  such   eports 
and  such  records  will  be  maintained  by 
NFA  in  electronic  format  that  shall  be 
accessible  to  Commission  staff  by 
electronic  means.  Based  on  the 
foregoing,  the  Commission  is  satisfied 
that  NFA  has  established  that  it  is 
capable  of  and  willing  to  receive  and  to 
appropriately  review  CPO  annual 
financial  reports."  Accordingly,  the 
Commission  believes  it  would  be 
appropriate  for  NFA  to  receive  and  to 
review  CPO  annual  financial  reports  for 
compliance  with  the  Act  and  applicable 
regulations  thereimder.  * 

In  order  to  avoid  disruption  of 
outstanding  reviews  of  aimual  financial 
reports,  this  authorization  is  effective 
.   only  with  regard  to  commodity  pool 
annual  financial  reports  for  fiscal  years 
ending  on  December  31,  2002.  and 
thereafter.  Stated  another  way.  annual 
financial  reports  of  commodity  pools  for 
fiscal  years  ending  prior  to  December 
31.  2002.  shall  still  be  received  and 


5  Pub.  L.  106-554, 114  Stat.  2763  (codified  as 
amended  in  scattered  sections  of  7  U.S.C). 

«  A  copy  of  the  study  may  be  viewed  on  the 
Commission's  Web  site  at:  www.cftc.gov/files/opa/ 
opaintermediarysludy.pdf. 

'  See  Commission  Rule  170.5;  See  also  section 
17(b)(7)  of  the  Act. 


»  NFA  Rules  may  be  found  on  NFA's  Web  site  at: 
www.nfa.futures.org. 

"See.  e.g..  Letter  from  Regina  L.  Thoele, 
Managing  Director,  Compliance,  National  Futures 
Assoiiitiiin,  to  lane  Kang  Thorpe,  Director.  Division 
of  Clearin  J  and  Intermediary  Oversight.  Commodity 
Futures  Trading  Commission  (Sep.  17,  2002):  see 
also.  Letter  from  Yvonne  Downs,  Senior  Vice 
President,  Compliance.  National  Futures 
Association,  to  (ane  Kang  Thorpe.  Director,  Division 
of  Clearing  and  Intermediary  Oversight.  Commodity 
Futures  Trading  Commission  (Nov.  4,  2002):  and 
Letter  from  )ane  KanR  Tliorpe,  Director,  Division  of 
Clearing  and  Interme  ^ary  Oversight.  Commodity 
Futures  Trading  Commission,  to  Yvonne  Downs, 
Senior  Vice  President,  Compliance,  National 
Futures  Association  (Nov.  22,  2002). 


reviewed  in  the  first  instance  by  the 
Commission. 

IV.  Extensions  of  Time 

Commission  Rule  4.22(f)(1)  provides 
that  if  a  CPO  is  unable  to  disburse  the 
aimual  financial  report  for  a  pool  within 
the  time  specified  in  Rule  4.22(c)  it  may 
apply  for  an  "extension  of  time  to  a 
specific  date  not  more  than  90  calendar 
days  after  the  date  as  of  which  the 
Annual  Report  was  to  have  been 
distributed."  This  application  must  be 
filed  with  the  Commission  prior  to  the 
date  on  which  the  aimual  financial 
report  is  due.  The  Commission  must 
then  notify  the  CPO,  within  ten  calendar 
days  after  receipt  of  the  application, 
whether  the  application  has  been 
granted,  denied,  or  whether  additional 
time  is  needed  to  analyze  the 
application.  As  part  of  this  order,  the 
Commission  is  authorizing  NFA  to 
imdertake  this  function.  In  a  separate 
notice,  published  elsewhere  today  in  the 
Federal  Register,  the  Commission  is 
amending  its  rules  with  regard  to  the 
submission  of  these  applications  for 
extensions  of  time  so  as  to  make  clear 
that  they  need  be  filed  only  with  NFA. 
In  granting  or  denying  applications 
made  pursuant  to  Rule  4.22(f)(1), 
Commission  staff  have  issued,  and  made 
publicly  available,  letters  that  make 
clear  the  reasoning  for  granting  or 
denying  such  requests.  NFA.  in 
determining  whether  to  grant  or  deny 
requests  made  pursuant  to  Rule 
4.22(f)(1).  shall  consult,  and  comply 
with,  the  guidance  provided  by  the 
previous  letters  of  Commission  staff  on 
this  subject,  as  well  as  any  future 
guidance,  in  whatever  form,  the 
Commission  or  Commission  staff  might 
provide.  The  Commission  notes  that  in 
other  contexts,  such  as  determining 
whether  to  grant  or  deny  an  application 
for  registration,  NFA  makes 
independent  decisions  based  on  general 
guidance  provided  by  Ae 
Commission.!"  xhe  Commission  fully 
expects  that  NFA  will  exercise  the 
authority  granted  in  this  order  with 
regard  to  requests  for  extensions  of  time       ^ 
in  the  same  skillful  maimer  as  it  has  / 

with  regard  to  the  registration  of 
applicants. 

Commission  Rule  4.22(f)(2)  provides 
for  a  self-executing  extension  of  time  of 
no  more  than  60  calendar  days  for 
distributing  and  filing  an  annual 
financial  report  of  a  commodity  pool 
where  the  CPO  is  imable  to  prepare  the 
annual  financial  report  in  the  time 
required  under  the  Commission's  rules 
as  a  result  of  the  pool's  investments  in 


'<>  See  Appendix  A  to  Part  3  of  the  Commission's 
rules. 
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another  collective  instrument  vehicle. 
To  obtain  the  extension  of  time 
provided  for  in  Rule  4.22(f)(2),  the  CPO 
must  file  a  notice,  in  the  form  specified 
in  the  Rule,  with  the  Commission  and 
NFA.  In  the  separate  notice  being 
published  today,  as  discussed  above,  the 
Commission  is  amending  Rule  4.22(f)(2) 
to  provide  that  the  notice  need  only  be 
filed  with  NFA.  As  part  of  this  order, 
the  Commission  is  authorizing  NFA  to 
maintain  and  to  serve  as  the  official 
custodian  of  these  notices. 

V.  Maintenance  of  and  Access  to  CPO 
and  CTA  Filings 

As  noted  above,  in  a  separate 
document,  published  elsewhere  today 
in  the  Federal  Register,  the  Commission 
is  amending  its  rules  with  regard  to  the 
submission  of  annual  financial  reports, 
extensions  of  time  for  filing  annual 
financial  reports,' ^  and  notices  of 
eligibility  for  exemption  from 
registration  and  certain  part  4 
requirements  required  to  be  filed  by 
CPOs  and  CTAs.'^  Specifically,  the 
Commission  is  amending  the  subject 
rules  to  make  clear  that  CPOs  and  CTAs 
need  only  file  the  relevant  docimients 
with  NFA  and  need  not  also  file  them 
with  the  Commission.  As  a  result,  NFA 
will  act  as  official  custodian  of  such 
records  and  will  receive  and  maintain 
all  records  required  to  be  filed  by  CPOs 
and  CTAs  with  regard  to  the 
authorization  made  by  the  Commission 
in  this  and  the  1997  Order. 

As  the  Commission  will  no  longer 
receive  the  subject  filings.  Commission 
staff  has  made  NFA  staff  aware  of  the 
requirements  that  shall  apply  to  NFA  in 
maintaining  these  records.  In  particular, 
NFA  will  maintain  these  records  in 
accordance  with  the  Commission's 
Records  Disposition  Schedule.  In 
addition,  although  Commission  staff 
will  no  longer  be  reviewing  the  subject 
dociunents  on  a  regular  basis,  the  work 
of  the  Commission  requires  that 
Commission  staff  have  ready  electronic 
access  to  the  information  contained  in 
the  documents  encompassed  by  this  and 
the  1997  Order.  NFA  and  Commission 
staffs  have  discussed  the  required 
availability  and  access  by  Commission 
staff  to  these  records  and  the 
information  contained  therein.  Effective 
March  10,  2003,  Commission  staff  will 
have,  at  all  times,  immediate  electronic 


' '  With  regard  to  annual  nnancial  reports  and 
extensions  of  time  for  filing  such  reports,  the  rule 
amendments  shall  be  made  effective  for  such 
reports  and  extensions  of  time  with  regard  to 
commodity  pool  annual  financial  reports  for  fiscal 
years  ending  on  December  31.  2002.  and  thereafter. 

'-As  noted  above,  in  the  1997  Order  the 
Commission  authorized  NFA  to  process  notices  of 
eligibility  for  certain  exemptions. 


access  to  a  database  containing  all 
pertinent  information  contained  in  the 
subject  filings,  as  well  as  the  results  of 
the  NFA's  review  thereof. '^  Moreover, 
NFA  will,  at  the  request  of  the 
Commission,  Commission  staff,  or  the 
Department  of  Justice,'^  make  available 
within  24  hours  hard  copies  of  any  of 
the  documents  encompassed  by  this  and 
the  1997  Order. 

The  Commission  has  determined  to 
authorize  NFA  to  maintain  and  serve  as 
official  custodian  of  record  for  the 
filings,  notice,  reports,  and  claims 
required  by  Rules  4.7(b)(3).  4.22(c), 
4.22(f)(1),  and  4.22(f)(2).  This 
determination  is  based  upon  NFA's 
representations  regarding  procedures  for 
maintaining  and  safeguarding  all  such 
records,  in  connection  with  NFA's 
assumption  of  the  responsibilities  for 
the  activities  referenced  above.  In 
maintaining  the  Commission's  records 
pursuant  to  this  Order,  NFA  shall  be 
subject  to  all  other  requirements  and 
obligations  imposed  upon  it  by  the 
Commission  in  existing  or  future  orders 
or  regulations.  In  this  regard,  NFA  shall 
also  implement  such  additional 
procedures  (or  modify  existing 
procedures)  as  are  acceptable  to  the 
Commission  and  as  are  necessary  to: 
Ensure  the  security  and  integrity  of  the 
records  in  NFA's  custody;  to  facilitate 
prompt  access  to  those  records  by  the 
Commission  and  its  staff,  particularly  as 
described  in  other  Commission  orders 
or  rules;  to  facilitate  disclosure  of  public 
or  nonpublic  information  in  those 
records  when  permitted  by  Commission 
orders  or  rules  and  to  keep  logs  as 
required  by  the  Commission  concerning 
disclosure  of  nonpublic  information; 
and  otherwise  to  safeguard  the 
confidentiality  of  the  records. 

VI.  Advisory  18-96 

CFTC  Advisory  18-96  makes 
generally  available  to  certain  registered 
CPOs  relief  from  disclosure,  reporting, 
and  certain  recordkeeping  requirements 
in  connection  with  the  operation  of 
offshore  commodity  pools. '  ^  In  order  to 
obtain  the  relief  provided  for  in  the 
advisory,  a  CPO  must  file  a  claim  for 
exemption  with  the  Commission  and 
NFA,  as  required  in  the  advisory.  In  the 
1997  Order,  the  Commission  authorized 
NFA  to  process  notices  of  claims  filed 


■  ■  Due  to  routine  maintenance  of  the  system  on 
which  this  information  will  reside,  NFA  has  made 
the  Commission  aware  thai  there  may  lie  times  at 
which  the  system  tvill  not  be  a<xes!>ii)lc.  NFA. 
however,  has  indicated  that,  whenever  possible,  all 
maintenance  of  the  svstrm  w  ill  !»■  conducted  after 
business  hours. 

'■•See  section  4n(3)of  the  Act. 

'•CFTC  Advisory  No.  18-96.  (1994-199(> 
Transfer  Binder).  (j>mm.  Fut.  L.  Kep.  (CCH) 
126,659  (Apr.  11,  1996). 


by  qualifying  CPOs  piusuant  to  CFTC 
Advisory  18-96.  As  discussed  above,  in 
a  separate  document  published 
elsewhere  today  in  the  Federal  Register, 
the  Commission  is,  among  other  things, 
amending  Commission  rules  with  regard 
to  notices  of  eligibility  for  exemption 
from  registration  and  certain  part  4 
requirements  required  to  be  filed  by 
CPOs  and  CTAs  to  make  clear  that  CPOs 
and  CTAs  need  only  file  the  relevant 
documents  with  NFA  and  need  not  also 
file  them  with  the  Commission.  In  order 
to  conform  the  process  for  all  claims  for 
exemptions  that  the  Commission  has 
authorized  NFA  to  process,  the 
Commission  is  also  ordering  that  as  of 
January  1,  2003.  all  claims  for 
exemption  filed  pursuant  to  CFTC 
Advisory  18-96  need  only  be  filed  with 
NFA  and  not  also  with  the  Commission. 

VII.  Conclusion  and  Order 

For  the  reasons  discussed  above,  and 
pursuant  to  its  authority  under  the  Act, 
the  Commission  has  determined  to 
authorize  NFA,  with  regard  to 
commodity  pool  annual  financial 
reports  for  fiscal  years  ending  on 
December  31,  2002,  and  thereafter,  to: 
(1)  Receive  and  review  annual  financial 
reports  required  to  be  filed  by  CPOs 
pursuant  to  Commission  Rules  4.7(b)(3) 
and  4.22(c),  including  annual  financial 
reports  required  to  be  filed  by  CPOs  that 
have  claimed  relief  pursuant  to  Rule 
4.12(b)  with  respect  to  qualifying  pools, 
and  to  review  such  reports  for 
compliance  with  the  Act  and  the 
Commission  Rules  thereunder  and  to 
provide  notice  of  deficiencies;  (2) 
receive  and  grant  or  deny  applications 
filed  pursuant  to  Commission  Rule 
4.22(f)(1)  for  extensions  of  time  to 
distribute  annual  financial  reports;  and 
(3)  process  notices  of  claims  of 
extension  of  time  to  distribute  and  file 
annual  financial  reports  filed  pursuant 
to  Commission  Rule  4.22(f)(2).  In 
addition,  the  Commission  has 
determined  to  authorize  NFA  to 
maintain  and  to  serve  as  the  official 
custodian  of  such  records.  The 
Commission  has  also  determined  that, 
as  of  January  1,  2003,  all  claims  for 
exemption  filed  pursuant  to  CFTC 
Advisory  18-96  need  only  be  filed  with 
NFA  and  need  not  also  be  filed  with  the 
Commission. 

These  determinations  are  based  upon: 
(1)  The  Congressional  intent  that  the 
Commission  be  permitted  to  determine 
the  best  manner  in  which  to  oversee 
CPOs;  (2)  the  Congressional  intent  that 
NFA,  where  appropriate,  assume 
responsibility  under  the  Act  for 
regulatory  functions  the  Commission 
has  deemed  unnecessary  to  retain;  and 
(3)  NFA's  representation  and 
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demonstration  of  its  willingness  and 
ability  to  administer  the  required 
regulatory  functions  in  accordance  with 
the  standards  established  by  the  Act,  the 
Commission's  regulations  and  orders 
promulgated  thereunder,  any 
supplemental  direction  established  by 
the  Commission  or  Commission  staff, 
and  relevant  case  law,  and  to  provide 
the  Commission  with  whatever 
information,  reports,  summaries,  or 
records  the  Commission  may  determine 
are  necessary  for  effective  oversight  of 
NFA's  administration  of  the  functions 
delegated  herein,  or  for  the  Commission 
to  fulfill  its  role  of  regulatory  oversight 
of  the  futures  markets. 

This  order  does  not  authorize  NFA  to 
accept  or  act  upon  requests  for 
exemption  from  the  requirements  of 
Rule  4.7(b)(3)  or  Rule  4.22(c),  except 
applications  for  extensions  of  time  filed 
pursuant  to  Commission  Rvde  4.22(f)(1), 
as  discussed  in  this  order.  Moreover, 
NFA  is  not  authorized  to  issue  any 
interpretations,  "no-action"  positions, 
or  exemptions  with  respect  to  the 
requirements  of  Rides  4.7(b)(3)  and 
4.22(c). 


NFA  is  authorized  to  perform  all     • 
functions  specified  in  this  order  until 
the  Commission  orders  otherwise. 
Nothing  in  this  order  shall  prevent  the 
Commission  from  exercising  the 
authority  delegated  herein.  NFA  may 
submit  to  the  Commission  for  decision 
any  specific  matter  regarding  the 
functions  delegated  to  it  by  this  order. 
Nothing  in  this  order  affects  the 
applicability  of  any  previous  orders 
issued  by  the  Commission. 

Issued  in  Washington.  DC  on  December  11, 
2002,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  02-31684  Filed  12-\7-02;  8:45  am) 

BNJJNG  COOE  63S1-01-P 


action:  Notice. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  (»-03] 

36(bK1 )  Anns  Sales  Notifications 

agency:  Department  of  Defense,  Defense 
Sectuity  Cooperation  Agency. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  July  21,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-03  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  December  4.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  COOE  S001-08-M 
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D0FENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


21  November  2002 

In  reply  refer  to: 
1-02/010000 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export    ' 

Control  Act  (AECA),  as  amended,  we  ^re  forwarding  herewith  Transmittal  No.  03-03^ 

concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  the  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States 

for  defense  articles  and  services  estimated  to  cost  $875  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


Acting  Director 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Conunittee  on  Armed  Services 
Senate  Conunittee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Conmiittee  on  Appropriations 


J.  Milies 


Attachments 
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(i) 


(«) 


Transmittal  No.  03-03 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Pmspcctive  Purchaser;  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$425  million 
$450  million 
$875  nullion 


(iH)       IVscription  anrt  Quantity  or  Qiiantitics  of  Articles  or  Services  under 

rnnsideration  for  Purchase:  4  KIDD  Class  Guided  Missile  Destroyers,  248  SM-2 
Block  IIIA  STANDARD  missiles,  32  RGMML  BLOCK  II  HARPOON  MissUes, 
shipyard/port  support  services  and  post  transfer  activities  relating  to  "cold  ship" 
turnover  of  4  KIDD  Class  destroyers  from  the  U.S.  Navy,  U^.  Government  and 
contractor  engineering  and  logistics  personnel  support  services,  repair  and 
calibration  services  for  shipboard  equipment,  design/construction/upgrade  of 
shipyard  maintenance  and  docking  facilities,  publications  and  technical 
data/drawings,  personnel  training  and  training  equipment,  support  equipment, 
spare  and  repair  parts  and  otiier  elements  of  logistics  necessary  to  prepare  Uie 
destroyers  for  Uwisfer  to  Taiwan  in  a  **Safe  to  Steam"  condition  with  all 
shipboard  and  weapon  systems  operational. 

(iv)       Militarv  Deoartinent:  Navy  (SDV,  LGM,  LGN,  LFV,  and  TDA) 

(v)       Prior  Related  Cases,  if  any: 

FMSCaseLGI  -  $109  million  -  13Sep01  ^ 

FMSCaseLGB-   $85  million  -  30Scp98 

FMS  Case  LFV  -   $84  nullion  -  18Jun97 

FMS  Case  LEZ  -   $67  million  -  3Sep  99 

FMS  Case  LEX-   $73  million  -  30Sep92 

FMS  Case  LEL  -   $41  nullion  -  18Sep89 

(vi)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)        Sensitivitv  of  T^chnologv  Contnined  in  the  Defense  Article  or  Defense  Services 
ProDOsed  to  be  Sold:  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  21  November  2002 


as 


defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  KIDD  Class 
Guided  Missile  Destroyers 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  of  4  KIDD  Class  Guided  Missile  Destroyers,  248  SM-2  Block  III  A  STANDARD 
missiles,  32  RGM-84L  BLOCK  II  HARPOON  Missiles,  shipyard/port  support  services  and 
post  transfer  activities  relating  to  ^*cold  ship*'  turnover  of  4  KIDD  Class  destroyers  from  the 
U.S.  Navy,  U^.  Government  and  contractor  engineering  and  logistics  personnel  support 
services,  repair  and  calibration  services  for  shipboard  equipment, 

design/construction/upgrade  of  shipyard  maintenance  and  docking  facilities,  publications  and 
technical  data/drawings,  personnel  training  and  training  equipment,  support  equipment, 
spare  and  repair  parts  and  other  elements  of  logistics  necessary  to  prepare  the  destroyers  for 
transfer  to  Taiwan  in  a  '*Safe  to  Steam"  condition  with  all  shipboard  and  weapon  systems 
operational.  The  estimated  cost  is  $875  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  %-8. 

The  recipient  needs  these  KIDD  Class  destroyers  as  well  as  the  weapons  and  ammunition  to 
continue  its  naval  modernization  program  and  enhance  its  Anti-Submarine  Warfare  (ASW) 
capability.  The  recipient  already  has  HARPOON  missiles  and  STANDARD  missiles  in  its 
weapon  inventory. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  will  be:  BA V,  Division  of  VAE  in  Alexandria,  Virginia;  Raytheon 
Surface  Navy  Air  Defense  System  in  Tucson,  Arizona;  and  the  Boeing  Company  in  St  Louis, 
Missouri.  There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  for  extended  periods  of  time  in  support  of  this 
transfer. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03^3 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Annex 
Item  No.  vti 


(vii)     Sensitivity  of  Technology: 

1.  The  KIDD  Class  guided  missile  destroyers  contain  sensitive  state-of-the-art 
technology.  The  classified  information  that  will  be  provided  consists  of  only  that  necessary 
for  the  recipient  to  operate,  maintain,  and  repair  the  ships  and  their  installed  systems  and 
related  software.  The  proposed  sale  provides  equipment  and  services  and  technical 
information  related  to  the  following  classified  equipment  and  documentation: 

a.  The  MK 15  PHALANX  Close-In  Weapon  System:  Unclassified  components  with 
Confidential  software. 

b.  AN/SYR-1  Communication  Tracking  Set:  Unclassified  hardware  with 
Confidential  software. 

c  AN/SLQ-25A  NIXIE  Torpedo  CM:  Secret  hardware,  software,  and 
documentation  requiring  sanitization. 

d.  AN/SLQ-32A(V)3  Improved  ECM  Set:  Secret  hardware.  Due  to  USN 
requirements,  this  system  must  be  removed  and  replaced  with  the  basic  AN/SLQ-32(V)2 
system.  Removal  includes  hardware,  software,  and  technical  manuals.  When  replaced  with 
the  basic  AN/SLQ-32(V)2,  the  following  release  considerations  apply:  (1)  hardware  is  Secret, 
(2)  software  is  Confidential,  (3)  U.S.  threat  libraries  are  Secret  and  will  not  be  released,  and 
(4)  technical  manuals  are  Confidential  and  need  to  be  sanitized. 

e.  MK  36  MOD  0  SRBOC  Launching  System:  Confidential  components  with 
documentation  requiring  sanitization  from  Secret  to  Confidential. 

f.  AN/UYK-7(V)  Computer  CDS:  Unclassified  hardware.  After  sanitization, 
software  and  documentation  will  be  Confidential. 

g.  MK  116  MOD  2  Underwater  Fire  Control  System:  Confidential  hardware, 
software,  and  documentation  requiring  sanitization. 

h.  MK  14  MOD  5  Weapons  Direction  System:  Secret  hardware/documentation  and 
Secret  software  requiring  sanitization,  which  will  downgrade  classification  to  Confidential. 
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i.  MK  74  MOD  14  Fire  Control  System  GUI:  Secret  hardware  with  Secret 
software/documentation  requiring  sanitization,  which  will  downgrade  classification  to 
Confidential. 

j.  AN/SQQ-28(V)11  Sonar  Signal  Processing  System:  Confidential  components  and 
documentation  requiring  sanitization. 

k.  AN/SQR-17A(V)  Sonar  Signal  Processing  System:  Confidential  hardware. 
Secret  software/documentation  requiring  sanitization  which  will  downgrade  classification  to 
Confidential. 

1.  AN/SQS-53A  EC-16:  Unclassified  hardware.  Secret  software/documentation 
requiring  sanitization  which  will  downgrade  classification  to  Confidential. 

m.  AN/SQS-53A  Sonar  Set:  Confidential  components  and  documentation. 

2.  The  SM-2  Block  IIIA  STANDARD  missile  is  a  U.S.  Navy  surface-launched  guided 
missile  and  is  classified  Secret  It  is  operationally  deployed  on  cruisers,  destroyers,  and 
frigates  for  use  against  air  and  surface  threats  (aircraft,  missiles  and  ships).  The  guidance 
system  employs  a  continuous-wave  or  interrupted  continuous-wave  radar  link  for  homing  in 
on  a  target  Steering  and  roll  commands  from  the  adaptive  auto-pilot  system  provide  flight 
stability  via  four  aft-mounted  control  surfaces.  Propulsion  is  provided  by  a  solid-propellant, 
dual-thrust  rocket  motor  that  is  an  integral  part  of  the  missile  airframe.  The  target  detecting 
device  (TDD)  is  a  complex  fuze  with  dual  radar  systems  to  optimize  warhead  lethality  against 
a  spectrum  of  target  sizes  and  speeds. 

3.  The  RGM-84L  HARPOON  Block  II  missile  contains  sensitive  technology  and  has 
the  following  classified  components,  including  applicable  technical  and  equipment 
documentation  and  manuals: 

a.  Radar  seeker 

b.  Missile  characteristics  and  performance  data 

c.  Global  Positioning  System/Precise  Positioning  Service  improves  mid-course 
guidance  to  the  target  area 

4.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  in  this  proposed  sale,  the  information  could  be  used  to  develop  countermeasures, 
which  might  reduce  the  effectiveness  of  the  reconnaissance  system,  or  be  used  in  the 
development  of  a  system  with  similar  capabilities. 

5.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government. 
This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 

(FR  Doc.  02-31750  Filed  12-17-02;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Notice  of  Availability  of  a  Finding  of  No 
Significant  Impact  for  the  Transport  of 
Polychiorinatad  Biphanyl-Containing 
Kems  From  Japan  and  Waica  Island  to 
the  United  States 

AGENCY:  Defense  Logistics  Agency. 
action:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  The  Defense  Logistics  Agency 
announces  the  availability  of  the  Final 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  for  the 
Transport  of  Polychiorinatad  Biphenyl- 
Containing  Items  from  Japan  and  Wake 
Island  to  the  United  States.  The  final 
environmental  assessment  evaluates  the 
environmental  impacts  of  the  transport 
to  the  United  States,  from  military  bases 
in  Japan  and  Wake  Island,  of 
approximately  seven  million  pounds  of 
obsolete  electrical  equipment  and 
related  materials  (including  liquids  and 
packaging  materials)  containing 
polychlorinated  biphenyls.  Treatment 
and  disposal  will  be  conducted  in 
accordance  with  Environmental 
Protection  Agency  approved  methods. 
The  environmental  assessment 
determined  that  neither  transportation 
alternative  {shipment  by  water  or 
shipment  by  air)  is  likely  to  result  in  an 
accidental  release  of  polychlorinated 
biphenyls  or  have  a  significant  impact 
on  the  environment  or  public  safety. 
The  No  Action  alternative  was  not 
adopted,  as  it  was  not  considered  a 
feasible  solution  for  continuing 
accumulations  of  this  material.  As  a 
result,  the  Finding  of  No  Significant 
Impact  concludes  that  the  proposed 
action  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
an  environmental  impact  statement  is 
not  required.  DLA  plans  to  use  a 
combination  of  both  transportation 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jack  Hooper  at  (703)  767-5121. 
SUPPLEMENTARY  INFORMATION:  On  August 
28,  2002,  a  Federal  Register  notice 
invited  public  comment  on  the  draft 
environmental  assessment  for  a  period 
of  30  days.  Two  comments  were 
received  and  were  considered.  The 
conunents  and  DLA's  responses  are 
simunarized  in  Appendix  G  of  the  final 
environmental  assessment.  The  final 
environmental  assessment  and  the 
Finding  of  No  Significant  Impact  are 
available  at  the  Defense  Logistics 
Agency,  Attention:  Mr.  Jack  Hooper, 
DLA-CP,  8725  John  J.  Kingman  Road, 
STOP  6220,  Fort  Belvoir,  VA  22060- 


6221  and  on  the  World  Wide  Web  at 
http://www.dla.mil/ea082802.asp. 

Dated:  December  13,  2002. 
Richard  J.  Connelly, 

Director,  DLA  Support  Services. 

(FR  Doc.  02-31840  Filed  12-17-02;  8:45  am] 

WLUNG  CODE  3620-01-M 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0145] 

Fedaral  Acquisition  Regulation; 
Information  Collection;  Use  of  Data 
Unh^ersal  Numbering  System  (DUNS) 
as  Primary  Contractor  Identification 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0145). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  use  of  data  universal 
numbering  system  (DUNS)  as  primary 
contractor  identification.  This  OMB 
clearance  expires  on  March  31,  2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assimiptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
February  18,  2003. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 


burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street.  NW.,  Room  4035, 
Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Smith,  Acquisition  Policy 
Division.  GSA,  (202)  208-7279. 

SUPPLEMENTARY  INFORMATION: 

A.Purpo8e 

The  Data  Universal  Numbering 
System  (DUNS)  number  is  the  nine-digit 
identification  number  assigned  by  Dun 
and  Bradstreet  Information  Services  to 
an  establishment.  The  Government  uses 
the  DUNS  number  to  identify 
contractors  in  reporting  to  the  Federal 
Procurement  Data  System  (FPDS).  The 
FPDS  provides  a  comprehensive 
mechanism  for  assembling,  organizing, 
and  presenting  contract  placement  data 
for  the  Federal  Government.  Federal 
agencies  report  data  on  all  contracts  in 
excess  of  $25,000.00  to  the  Federal 
Procurement  Data  Center  which 
collects,  processes,  and  disseminates 
official  statistical  data  on  Federal 
contracting.  Contracting  officers  insert 
the  Federal  Acquisition  Regulations 
(FAR)  provision  52.204-S.  Data 
Universal  Numbering  System  (DUNS) 
Number  in  solicitations  they  expect  will 
result  in  contracts  in  excess  of 
$25,000.00.  This  provision  requires 
offerors  to  submit  their  DUNS  number 
with  their  offer.  If  the  offeror  does  not 
have  a  DUNS  number,  the  provision 
provides  instructions  on  obtaining  one. 

B.  Annual  Reporting  Burden 

Respondents:  35,694. 

Responses  Per  Respondent:  4.00. 

Annual  Responses:  142,776. 

Hours  Per  Response:  .0200. 
(Averaged) 

Total  Burden  Hours:  2,852. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0145,  Use  of  Data  Universal 
Niunbering  System  (DUNS)  as  Primary 
Contractor  Identification,  in  all 
correspondence. 

Dated:  December  11,  2002. 
Jeremy  F.  Olson, 

Acting  Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-31718  Filed  12-17-02;  8:45  am) 
BNJJNQ  CODE  a«20-CIM> 


I?_.J...»I    D< 


:fl*»/\/n1    R7    Mr.    9^*) /WoHnocdav    nprpmhpr  1ft.  2002 /Notices 


77481 


77480 


Federal  Register / Vol.  67,  No.  243 / Wednesday,  December  18,  2002 /Notices 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  C2  Advisory 
Group  and  the  leadership  of  the 
AFC2ISR  Center.  The  purpose  of  the 
meeting  is  to  allow  the  SAB  leadership 
to  advise  the  commander  of  the 
AC2ISRC.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  18-19  December  2002. 
ADDRESSES:  Air  Force  C21SR  Center, 
Langley  Air  Force  Base. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Kent  Broome,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington,  DC  20330-1180,  (703)  697- 
4648. 

Pamela  D.  Fitzgerald, 

Air  Force  FedemrBegister  Liaison  Officer. 
[FR  Doc.  02-31781  Filed  12-17-02;  8:45  ami 
BILUNGCOOE  SOOI-OS-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
17. 2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer.  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.Whittenberg@onib.eop.gov. 

SUPf>t.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 


agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  12.  2002. 
|ohn  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  Equity  in  Athletics  Disclosure 
Act  (EADA). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,800. 

Burden  Hours:  10,800. 

Abstract:  The  EADA  amended  the 
Higher  Education  Act  of  1965.  as 
amended  (HEA).  to  require 
coeducational  institutions  of  higher 
education  that  participate  in  any 
program  under  Title  IV  of  the  HEA  and 
have  an  intercollegiate  athletic  program, 
annually  to  make  available  upon  request 
a  report  on  institutional  financing  and 
student  and  staff  participation  in  men  s 
and  women's  intercollegiate  athletics. 
The  Higher  Education  Amendments  of 
1998  amended  the  EADA  to  require 
additional  disclosures,  to  require  that  an 
institution  submit  its  report  to  the 
Department  of  Education,  and  to  require 
the  Department  to  report  to  Congress  on 
gender  equity  in  intercollegiate  athletics 
and  to  make  its  report  and  institutions' 
EADA  reports  publicly  available. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 


Office  Building  3,  Washington,  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Conunents  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  his  e-mail  address 
Joe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  02-31769  Filed  12-17-02;  8:45  am) 
HLUNG  COOe  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
17.2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.  Whittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
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office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  12,  2002. 
|ohn  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  the  C3uef  Financial  OfiBcer 

Type  of  Review:  New. 

Title:  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  17,000. 

Burden  Hours:  1,360. 

Abstract:  To  ensure  equal  opportunity 
for  all  applicants  including  small 
community-based,  faith-based  and 
religious  groups,  it  is  essential  to  collect 
information  that  allows  Federal  agencies 
to  determine  the  level  of  participation  of 
such  organijMtions  in  Federal  grant 
programs  while  ensuring  that  such 
information  is  not  used  in  grant-making 
decisions. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  02-31770  Filed  12-17-02;  8:45  am] 

MLUNO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

[Docket  rto.  RP03-193-0001 

Algonquin  Gas  Transmission 
Company;  Notice  of  Tariff  Rling 

December  11,  2002. 

Take  notice  that  on  December  6,  2002, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  in  Appendix  A  of  the  filing, 
effective  January  1,  2003. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Order 
on  Investigation  issued  by  the 
Commission  in  Docket  No.  RPOO-533- 
003  on  November  22.  2002  (101  FERC 
1  61,214  (2002)1  (November  22  Order) 
and  the  Order  on  Remand  in  Docket  No. 
RM98-1 0-011  (Remand  Order). 

Algonquin  states  that  it  is  hereby 
submitting  tariff  revisions  that  comply 
with  such  orders  and,  in  particular, 
eliminate  (i)  provisions  that  preclude 
long-term  shippers  from  having  and 
exercising  a  ROFR  when  they  terminate 
a  contract,  and  (ii)  provisions  relating  to 
the  term  matching  cap. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions,  as  well  as  to  all 
parties  listed  on  the  Official  Service  List 
compiled  by  the  Secretary  of  the 
Commission  in  Docket  No.  RPOO-533. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 


(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  th6 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-31738  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[OocktU  No.  RP03-192-«00] 

ANR  Pipeline  Company;  Notice  of 
Tariff  HIIng 

December  11,  2002. 

Take  notice  that  on  December  6,  2002, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  of  January  6,  2003: 

Fourth  Revised  Sheet  No.  46. 

Second  Revised  Sheet  No.  47. 

Third  Revised  Sheet  No.  59. 

Second  Revised  Sheet  No.  60. 

First  Revised  Third  Revised  Sheet  No.  153A. 

ANR  states  that  the  tariff  sheets  are 
being  filed  in  order  clarify  the 
operational  flexibility  provided  within 
its  No  Notice  Rate  Schedule  "NNS". 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
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(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary: 

IFR  Doc.  02-31737  Filed  12-17-02;  8:45  ami 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofnmission 

[Docket  No.  RP98-206-010] 

Atlanta  Gas  Light  Company;  Notice  of 
Compliance  Filing 

December  11,2002. 

Take  notice  that  on  December  6,  2002. 
Atlanta  Gas  Light  Company  (Atlanta),  in 
compliance  with  the  Commission's 
November  2 1 ,  2002  Order  in  the  above- 
referenced  proceeding,  has 
supplemented  its  Rate  Schedule  IBSS 
filing  to  include  its  section  15  of  the 
Terms  of  Service  of  the  currently 
effective  Atlanta  tariff  on  file  with  the 
Georgia  Public  Service  Commission.  In 
addition,  Atlanta  has  included  its 
Section  1  definitions  contained  in  the 
currently  effective  Atlanta  tariff.  These 
revised  definitions  are  being  filed  to 
replace  an  incorrect  version  of  that 
section  of  Atlanta's  tariff  inadvertently 
filed  on  August  19,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-31744  Filed  12-17-02;  8:4.'>  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicat  Nos.  RPOO-335-002  and  RP01-414- 
002] 

Black  Martin  Pipeline  Company;  Notice 
of  Compliance  Filing 

December  11.  2002. 

Take  notice  that  on  November  14. 
2002.  Black  Marlin  Pipeline  Company 
tendered  for  filing  as  part  of  its  Order 
No.  637  proceeding,  a  statement 
regarding  park  and  loan  service.  The 
filing  is  being  submitted  in  compliance 
with  Commission  letter  order  issued  in 
October  30,  2002  in  Docket  No.  RP02- 
568-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  December  18,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-31728  Filed  12-17-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-161-001] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Filing 

December  11.  2002. 

Take  notice  that  on  December  6,  2002, 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  Substitute  1 3th 
Revised  Sheet  No.  5  correctly  ' 

identifying  its  proposed  Line  Loss 
Allowance  as  0.3%. 

Chandeleur  asserts  that  this  filing  is 
tendered  in  order  to  correct  and  replace 
previously- tendered  materials,  docketed 
on  November  29,  2002.  Calculations 
contained  in  worksheets  accompanying 
the  November  29  filing  indicate  a 
retention  value  of  0.3%,  however  tariff 
sheets  and  accompanying  materials 
were  submitted  with  a  proposed 
percentage  of  0.03%. 

Chandeleur  states  that  the  purpose  of 
this  filing  is  to  account  for  changes  in 
amounts  retained  for  Fuel  and  Line  Loss 
Allowance  pursuant  to  the  provisions  of 
18  CFR  154.403(d)(3)  and  in  accordance 
with  section  21.0  of  the  General  Terms 
and  Conditions  of  Chandeleury's  FERC 
Gas  Tariff,  Second  Revised  Volimie  No. 
1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  December  18.  2002. 
Protests  will  be- considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnUneSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-31731  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-54-035] 

Colorado  Interstate  Gas  Company; 
Notice  of  Settlement  Agreement 

December  11,  2002. 

Take  notice  that  on  December  3,  2002, 
Colorado  Interstate  Gas  Company 
tendered  for  filing  a  settlement 
agreement  with  IMC  Global,  Inc. 
associated  with  the  refund  of  Kansas  ad 
valorem  tax  reimbursements. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  Mdth  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  18,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iu)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-31745  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPO^I  87-000] 

Dauphin  Island  Gatliering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  11,  2002. 

Take  notice  that  on  December  4,  2002, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  January 
3,  2003: 

Second  Revised  Sheet  No.  218  ' 

Second  Revised  Sheet  No.  221 

Dauphin  Island  states  that  this  filing 
is  submitted  to  revise  its  tariff  to  reflect 
modifications  necessary  to  reinstate  the 
rate  ceiling  for  short-term  capacity 
release  transactions  following  the 
conclusion  of  FERC's  two-year  waiver 
period  as  provided  for  in  Order  No.  637. 

Dauphin  Island  states  that  copies  of 
the  filing  fire  being  served 
contemporaneously  on  all  participants 
listed  on  the  service  list  in  this 
proceeding  and  on  all  persons  who  are 
required  by  the  Commission's 
regulations  to  be  served  with  the 
application  initiating  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intOTvene  or  a  protest  with  the 
Federal  Energy  Regulator>'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 


electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 


Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

(FR  Doc.  02-31733  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP0^18-4X)0] 

City  of  Duiuth  Public  Works  &  Utilities 
Department;  Notice  of  Application 

December  11,  2002. 

Take  notice  that  on  November  29, 
2002,  the  City  of  Duiuth  Public  Works 
&  Utilities  Department  (City  of  Diduth), 
filed  an  application  with  the 
Commission  in  Docket  No.  CP03-18- 
000  under  section  7  of  the  Natural  Gas 
Act,  as  amended,  seeking  authority  to 
construct,  install,  and  operate  certain 
natural  gas  pipeline  facilities  which  will 
be  owned  by  die  City  of  Duiuth,  all  as 
more  fully  stated  in  the  application 
which  is  open  to  public  inspection. 

The  City  of  Duiuth  currently  owns 
and  operates  a  municipal  distribution 
system  providing  natural  gas  service  to 
almost  90,000  residents  in  and  aroimd 
the  City  of  Duiuth,  Minnesota.  The  City 
of  Duiuth  proposes  to  construct,  install, 
and  operate  approximately  5.33  miles  of 
10-inch  diameter  pipeline  and 
appurtenances.  The  proposed  facilities 
would  provide  the  incremental  capacity 
sufficient  for  the  Qty  of  Duiuth  to 
receive  up  to  35,000  Mcf/day  of  natural 
gbS  from  an  interconnection  with  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes)  in  Douglas  County, 
Wisconsin.  "The  Qty  of  Duiuth  woidd 
transport  natural  gas  frtjm  the  Great 
Lakes  interconnection  to  a  town  border 
station  that  would  be  constructed  in  St. 
Louis  County,  Minnesota.  The  City  of 
Duiuth  would  construct  the  proposed 
facilities  to  increase  the  reliability  of 
natural  gas  service  to  residents  in  the 
Chduth,  Minnesota,  area  and  to 
introduce  competition  into  the  interstate 
natiiral  gas  supply  market.  The  City  of 
Duiuth  would  operate  the  proposed 
pipeline  facilities  at  a  maximum 
operating  allowable  pressure  of  974 
psig. 

"The  City  of  Duiuth  states  that  it 
estimates  the  total  construction  cost  of 
the  proposed  facilities  at  $3,500,000. 
The  City  of  Duiuth  seeks  to  have  the 
FERC  issue  a  limited  jurisdiction 
certificate  of  public  convenience  and 
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necessity  by  February  28,  2003.  so  that 
the  facilities  may  be  placed  in  service 
before  the  commencement  of  the  2003- 
2004  heating  season.  The  City  of  Duluth 
states  that  it  does  not  propose  any  rates 
for  the  new  facilities. 

Any  questions  regarding  the 
application  should  be  directed  to 
Gregory  A.  Wheeler,  Esquire,  as  agent 
for  the  City  of  Duluth  Public  Works  & 
Utilities  Etepartment,  ProSource 
Technologies,  Inc.,  277  Coon  Rapids 
Boulevard.  Suite  304.  Coon  Rapids,  MN 
55433  or  at  (763)  786-1445. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NfE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  18  CFR  385.211  and       " 
385.214.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  2, 
2003,  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
fiw  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  FERC  and  will  receive 
copies  of  all  documents  filed  by 
applicant  and  by  every  one  of  the 
interveners.  An  intervenor  can  file  for 
rehearing  of  any  FERC  order  and  can 
petition  for  court  review  of  any  such 
order.  However,  an  intervenor  must 
submit  copies  of  comments  or  any  other 
filing  it  makes  with  FERC  to  every  other 
intervenor  in  the  proceeding,  as  well  as 
14  copies  with  FERC. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 


Secretary  of  FERC.  Commenters  will  be 
placed  on  FERC's  environmental 
mailing  list,  receive  copies  of 
environmental  documents,  and  be  able 
to  participate  in  meetings  (if  any) 
associated  with  FERC's  environmental 
review  process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  FERC  and  will  not 
have  the  right  to  seek  rehearing  or 
appeal  FERC's  final  order  to  a  federal 
court. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receiver  copies  of  all 
documents  filed  by  other  parties  or 
issued  by  the  Commission  (except  for 
the  mailing  of  environmental 
documents  issued  by  the  Commission) 
and  will  not  have  the  right  to  seek  court 
review  of  the  Commission's  final  order. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subjefrt  to 
the  jurisdiction  conferred  upon  FERC  by 
sections  7  and  1 5  of  the  Natural  Gas  Act 
and  FERC's  rules  of  practice  and 
procedure,  a  hearing  will  be  held 
without  further  notice  before  FERC  or 
its  designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  FERC  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  FERC  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  City  of  Duluth  to 
appear  or  be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31723  Filed  12-17-02;  8:45  am) 

BHJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-18S-000] 

East  Tennessee  Natural  Gas  ComfMny; 
Notice  of  Tariff  Filing 

December  11,  2002. 

Take  notice  that  on  December  5,  2002, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  in  Appendix  A  of  the  filing,  to  be 
effective  January  6,  2003. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  modify  the  East 
Tennessee  Tariff  to:  (1)  Delete  all 
references  to  the  Daily  Delivery  Service; 
(2)  delete  the  provision  related  to  an 
alternate  Reservation  Charge:  (3)  modify 
the  two  Forms  of  Service  Agreement 
used  for  Points  of  Delivery  to  achieve 
consistency  between  the  agreements;  (4) 
reflect  the  reinstatement  of  the  price 
ceiling  for  short-term  capacity  release 
transactions:  (5)  achieve  consistency  in' 
terminology  related  to  East  Tennessee's 
liquefied  natural  gas  storage  service;  (6) 
achieve  consistency  in  terminology 
related  to  contractual  quantities;  (7) 
delete  the  Form  of  Release  Request  and 
Form  of  Bid:  and  (8)  make 
miscellaneous  non-substantive 
housekeeping  changes  to  various 
sections  of  the  East  Tennessee  Tariff. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
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Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31734  Filed  12-17-02;  8:45  ami 

BftUNQ  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-39-001] 

Enbridge  Pipelines  <Midia)  L.LC.; 
Notice  of  Compliance  Filing 

December  11.  2002. 

Take  notice  that  on  December  6,  2002, 
Enbridge  Pipelines  (Midla)  L.L.C. 
(Midla)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  made 
effective  December  1,  2002. 

Midla  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  dated  November  20, 
2002  in  Docket  No.  RP03-39-000 
wherein  Midla  was  directed  to  file 
revised  tariff  sheets  when  the 
Commission  issues  its  orders  in  Docket 
Nos.  RPOO-400-000,  et  al.  and  RP02- 
486-000. 

Midla  states  that  copies  of  its 
transmittal  letter  has  been  provided  by 
First  Class  mail  and/or  electronic 
communication,  depending  on  the 
method  that  such  party  elected  to 
receive  such  copies,  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  20S-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31740  Filed  12-17-02;  8:45  am] 

BILLMG  COOE  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03~4(MX>1] 

Enbridge  Pipelines  (AiaTenn)  LI^C; 
Notice  of  Compliance  Filing 

December  11.  2002. 

Take  notice  that  on  December  6,  2002, 
Enbridge  Pipelines  (AiaTenn)  L.L.C. 
(AiaTenn)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
143;  First  Revised  Sheet  No.  144;  First 
Revised  Sheet  No.  197;  and  First 
Revised  Sheet  No.  198,  to  be  made 
effective  December  1,  2002. 

AiaTenn  states  that  the  pxupose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  dated  November 
20.  2002  in  FERC  Docket  No.  RP03-40- 
000  wherein  AiaTenn  was  directed  to 
file  revised  tariff  sheets  when  the 
Commission  issues  its  orders  in  FERC 
Docket  Nos.  RPOO-401-000.  et  al.  and 
RP02-485-000.  By  its  Order  dated 
November  4,  2002,  in  FERC  Docket  No. 
RP02-485-001,  the  Commission  found 
that  AiaTenn 's  tariff  revisions  fully 
comply  with  the  requirements  of  Order 
No.  587-0.  AiaTenn  further  states  that 
the  proposed  tariff  sheets  include  the 
same  language  as  was  contained  on  the 
Sheets  accepted  by  the  Commission,i.e., 
Substitute  First  Revised  Sheet  Nos.  141, 
142, 195  and  196  to  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31741  Filed  12-17-02;  8:45  am) 

BHXING  CODE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-43-001] 

EntM-idge  Pipelines  (KPC);  Notice  of 
Compliance  Filing 

December  11,2002. 

Take  notice  that  on  December  6,  2002, 
Enbridge  Pipelines  (KPC)  (Enbridge 
KPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
made  effective  December  1,  2002: 

Substitute  Third  Revised  Sheet  No.  15 
Substitute  Third  Revised  Sheet  No.  21 
Substitute  Third  Revised  Sheet  No.  26 
Substitute  Third  Revised  Sheet  No.  28 
Substitute  Third  Revised  Sheet  No.  30 
Substitute  Second  Revised  Sheet  No.  31A 
Substitute  Second  Revised  Sheet  No.  3lC 

Enbridge  KPC  states  that  the  purpose 
of  the  filing  was  to  comply  with  the 
Commissions  Order  dated  November  29, 
2002  in  FERC  Docket  No.  RP03-43-000. 
Additionally,  KPC  stated  that  in 
addition  to  the  correction  described 
above,  the  instant  filing  also  reflected 
the  rates  as  approved  by  the 
Commission's  Order  dated  November 
27,  2002  in  Docket  Nos.  RP03-50-000 
and  001.  Because  the  Commission 
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approved  an  effective  date  of  December 
1,  2002  in  that  docket,  which  is  the 
same  effect  date  that  the  Commission 
conditionally  accepted  in  this  docket, 
the  proposed  tariff  sheets  show  the  rates 
and  hiel  retention  percentages  that  will 
be  effective  on  December  1,  2002. 

Enbridge  KPC  states  that  copies  of  its 
transmittal  letter  has  been  provided  by 
First  Class  mail  and/or  electronic 
commmiication,  depending  on  the 
method  that  such  party  elected  to 
receive  such  copies,  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  acc6rdance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
r*ublic  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www./erc.^ov  using  the  "FERRJS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 

For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  ConMnission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.20Gl(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31742  Filed  12-17-02;  8:45  ara] 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  , 

[Docket  fto.  RP03-190-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Tariff  Rling 

December  11.  2002. 

Take  notice  that  on  December  6,  2002, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  the  following  tariff  sheet,  with  an 
effective  date  of  January  6.  2003: 

Sixth  Revised  Sheet  No.  187 


FGT  states  that  in  Interstate  Natural 
Gas  Association  of  America  v.  FERC, 
285  F.  3d  18  (DC  Cir.  2002)  (INGAA). 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  remanded 
certain  issues  to  the  Commission 
regarding  Order  No.  637.  Subsequently, 
in  response  to  the  Court's  remand,  the 
Commission  issued  its  Order  on 
Remand  on  October  31,  2002  in  Docket 
No.  RM98-10-011  ("Order").  Among 
other  things,  the  Order  removed  the 
term  matching  cap  for  Shippers 
exercising  their  Right-of-First  Refusal 
(  "ROFR  ").  FGT  states  that  in  the  instant 
filing,  it  is  proposing  modifications  to 
the  ROFR  provisions  of  its  Tariff. 
Specifically,  FGT  states  it  is  modifying 
section  20.B.4  of  its  General  Terms  and 
Conditions  ("GT&C")  by  removing  tariff 
provisions  where  Shippers  are  only 
required  to  match  term  provisions  up  to 
five  years. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385  214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 

For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSuppoTt@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-«659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-31736  Filed  12-17-02;  8:45  am) 

BNJJNO  COOK  CTir-OI-P 


DEPARTMENT  OF  ENERGY 

Fadsral  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 89-000] 

Great  Lakes  Gas  Transmission  Umitad 
Partnership;  Notice  of  Tariff  Filing 

December  11,  2002. 

Take  notice  that  on  December  6,  2002, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the 
following  tariff  sheets,  proposed  to  be 
effective  February  1,  2003: 

Twelfth  Revised  Sheet  No.  1 
Fifth  Revised  Sheet  No.  8A 
Eleventh  Revised  Sheet  No.  9 
Sixth  Revised  Sheet  No.  40A 
Ninth  Revised  Sheet  No.  41 
Seventh  Revised  Sheet  No.  42A 
Second  Revised  Sheet  No.  50K 
Third  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  57B 
Third  Revised  Sheet  No.  87 
First  Revised  Sheet  No.  87A 
Third  Revised  Sheet  No.  88 
Second  Revised  Sheet  No.  89 

Great  Lakes  states  that  the  proposed 
revised  tariff  sheets  are  being  filed  to 
expand  the  scope  of  Great  Lakes'  Kfaster 
Service  Agreement  and  Award 
Acknowledgment.  Currently  the  Master 
Service  Agreement  is  used  only  to 
facilitate  multiple  temporary  capacity 
release  transactions.  Great  Lakes 
proposes  here  to  expand  use  of  the 
Master  Service  Agreement  and  Award 
Acknowledgment  also  to  facilitate 
multiple  firm  and/or  limited  firm 
transportation  transactions.  This  change 
is  being  made  to  provide  Great  Lakes' 
shippers  with  greater  ease  in  obtaining 
and  finalizing  contracts  for  service.  In 
addition,  the  proposed  changes  will 
reduce  the  processing  time  for  the 
increasing  number  of  multiple  firm  or 
limited  firm  transportation  transactions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  fliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
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www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-B659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31735  Filed  12-17-02;  8:45  am) 

BILUNG  CODE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  RPOO-1 57-009] 

Kern  River  Gaa  Transmisaion 
Company;  Notica  of  Nagotiatsd  Rates 

Decemberll,  2002. 

Take  notice  that  on  December  5,  2002, 
Kem  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volimie  No.  1,  the  following  tariff 
sheets,  to  be  effective  December  1,  2002. 

Substitute  Third  Revised  Sheet  No.  495. 
Substitute  Original  Sheet  No.  496. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  submit  corrected  tariff 
sheets  to  reinstate  the  negotiated  rate 
agreement  between  Kem  River  and       f 
Eagle  Mouintain  on  the  list  of  negotiated 
rate  agreements  in  Kem  River's  tariff. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
cofiunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  piotion  to  intervene.  This 
filing  is  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31726  Filed  12-17-02;  8:45  am) 

BNJJNO  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2353-009] 

New  York  State  Electric  &  Gas 
Corporation;  Notica  of  Filing 

December  11,  2002. 

Take  notice  that  on  November  7, 
2002,  New  York  State  Electric  &  Gas 
Corporation  (NYSEC)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conmiission  (Commission)  its  revised 
sheets  for  Rate  Schedule  Nos.  110  and 
229  pursuant  to  the  Commission's 
Opinion  No.  447-B  issued  October  10. 
2002.  Copies  of  the  tendered  filing  have 
been  served  by  NYSEG  upon  the  other 
parties  to  the  above  captioned 
proceeding. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fr«e  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  December  20,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31724  Filed  12-17-02;  8:45  am) 

aajJNQ  COOE  t717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-23S3-010] 

New  Yoric  State  Electric  &  Gaa 
Corporation;  Notice  of  Filing 

December  11.  2002. 

Take  notice  that  on  November  7, 
2002,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Refund 
Report  pursuant  to  the  Commission's 
Opinion  No.  447-B  issued  October  10, 
2002.  Copies  of  the  tendered  filing  have 
been  served  by  NYSEG  upon  the  other 
parties  to  the  above  captioned 
proceeding. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  withmles  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
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Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 
Comment  Date:  December  20,  2002. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

(FR  Doc.  02-31725  Filed  12-17-02;  8:45  am) 

MJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RPOO-2-006] 

Overthrust  Pipeline  Company;  Notice 
of  Compliance  Filing 

December  11.  2002. 

Take  notice  that  on  December  6.  2002, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Ninth  Revised  Sheet 
No.  70,  to  be  effective  January  1,  2003. 

Overthrust  states  that  the  filing  is 
being  made  in  compliance  with 
Commission  letter  order  issued  July  13, 
2000,  in  Docket  No.  RPOO-2-000. 

Overthrust  states  that  by  letter  order 
issued  July  13,  2000,  the  Commission 
approved  the  March  24,  2000, 
settlement  of  its  rate  case  in  Docket  No. 
RPOO-2-000. 

Overthrust  states  that  paragraph 
III.A.(3)(b).of  the  settlement  provided 
that  effective  January  1.  2003,  the 
Interruptible  Revenue  Sharing  provision 
of  Overthrust 's  General  Terms  and 
Conditions  would  be  modified  so  that 
50%  rather  than  100%  of  interruptible 
revenues  would  be  shared  annually 
rather  than  monthly  and  only  if  the  total 
of  all  firm  and  interruptible  revenues 
exceed  $4,689,819  annually. 

Further,  Overthrust  states  that  Ninth 
Revised  Sheet  No.  70  submitted  with  its 
filing  implements  the  modified 
Interruptible  Revenue  Sharing  provision 
in  the  manner  set  forth  on  the  tariff 
sheet  attached  as  Appendix  A  to  the 
settlement,  with  one  minor  clarification 
regarding  the  annual  nature  of  the 
revised  provision. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  Overthrust's 


customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regiUations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSuppoTt@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31727  Filed  12-17-02;  8:45  am) 

BHxmG  cooc  crir-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-29-000] 

PGAE  Energy  Trading-P««rer,  LP., 
Complainant,  v.  California  PoMfer 
Exchange  Corporation,  Respondent; 
Notice  of  Filing 

December  12.  2002. 

Take  notice  that  on  December  10, 
2002.  pursuant  to  16  U.S.C.  824e  and 
Rule  206  of  the  Rules  of  Practice  and 
Procedure  of  the  Federal  Energy 
Regulatory  Commission  (the 
Commission  or  the  FERC).  18  CFR 
385.206.  PG&E  Energy  Trading-Power, 
L.P.  (PGET)  submitted  its  Complaint, 
requesting  that  the  Commission  order 
the  California  Power  Exchange 
Corporation  (CalPX)  to  reduce  the 
amount  of  the  collateral  that  PGET  must 
provide  as  a  condition  for  having 
participated  in  the  now-defunct  CalPX 
markets.  In  particular.  PGET  seeks  a 
Commission  order  directing  the  CalPX 
to  release  PGET's  letter  of  credit 


currently  held  in  the  amount  of 
$19,000,000. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  January  6, 
2003.  This  filing  is  available  for  review 
at  jthe  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivMTv./erc.gov  using  the  "FERRIS"  link. 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport®ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-31896  Filed  12-17-02;  8:45  am] 

BHXING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-408-002] 

Sabine  Pipe  Line  U.C;  Notice  of 
Compliance  Rling 

December  11.  2002. 

Take  notice  that  on  December  6,  2002, 
Sabine  Pipe  Line  LLC  (Sabine)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective  October 
1.  2002. 

Substitute  First  Revised  Sheet  No.  204A 
Second  Sub  Third  Revised  Sheet  No.  297 

Sabine  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Commission's 
order  issued  December  3,  2002,  in 
Docket  No.  RP02-408-001. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi^e  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31730  Filed  12-17-02;  8:45  am) 

BILUNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9ft-312-117] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Change  in  Negotiated  Rates 

December  11,  2002. 

Take  notice  that  on  December  6,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a  notice 
of  a  change  in  the  rates  for  the  October 
18,  2001  Negotiated  Rate  Agreement 
between  Tennessee  and  NJR  Energy 
Services  (Negotiated  Rate  Agreement) 
which  was  accepted  by  the  Commission 
in  Tennessee  Gas  Pipeline  Company,  97 
FERC  H  61.248  (2001)  (November  30 
Order).  As  agreed  to  in  the  November  30 
Order.  Tennessee  is  providing  notice  of 
a  change  in  rate  to  be  effective 
December  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
,  Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FT^RRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ftee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-31743  Filed  12-17-02;  8:45  am) 

BILUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 94-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Tariff  Filing 

December  11.  2002. 

Take  notice  that  on  December  6,  2002, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Voliune  No.  1,  the  revised  tariff  sheets 
listed  in  Appendix  A  of  the  filing, 
effective  January  1,  2003. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the  Order 
on  Investigation  issued  by  the 
Commission  in  Docket  No.  RPOO-535- 
003  on  November  22,  2002  (101  FERC 
H  61,215  (2002)]  (November  22  Order) 
and  the  Order  on  Remand  in  Docket  No. 
RM98-1 0-011  (Remand  Order). 

Texas  Eastern  states  that  it  is  hereby 
submitting  tariff  revisions  that  comply 
with  such  orders  and,  in  particular, 
eliminate  (i)  provisions  that  preclude 
long-term  shippers  from  having  and 
exercising  a  ROFR  when  they  terminate 
a  contract,  and  (ii)  provisions  relating  to 
the  term  matching  cap. 


Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions,  as  well  as 
to  all  parties  listed  on  the  Official 
Service  List  compiled  by  the  Secretary 
of  the  Commission  in  Docket  No.  RPOO- 
535. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-31739  Filed  12-17-02;  8:45  am] 

BNJJNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 86-000]  . 

Transwestem  Pipeline  Company; 
Notice  of  Tariff  Filing 

December  11,  2002. 

Take  notice  that  on  December  3,  2002, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheet  to  become  effective  January 
3.  2003; 
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Eleventh  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  9« 

Transwestem  states  that  the  instant 
filing  is  to  remove  the  five  year 
limitation  bom  the  ROFR  matching 
provisions  and  to  permit  forwardhauls 
and  backhauls  to  the  same  point,  all  in 
compliance  with  the  Order  on  Remand 
issued  October  31,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport® fere. gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

|FR  Doc.  02-31732  Filed  12-17-02;  8:45  am] 

BHJJNG  CODE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-494-002] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Compliance  Filing 

December  11,2002. 

Take  notice  that  on  December  4,  2002. 
Williams  Gas  Pipelines  Central,  Inc. 
(Central)  tendered  for  filing,  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  as  noted. 


Effective  October  1.  2002 

Substitute  Original  Sheet  No.  298B 

Effective  April  1.2003 

Substitute  Second  Revised  Sheet  No.  250 

Central  states  that  this  filing  is  being 
made  to  comply  with  the  Commission's 
Second  Order  on  Compliance  with 
Order  Nos.  637  issued  on  November  4, 
2002  (101  FERC  161,164  (2002)).  The 
tariff  changes  filed  herewith  are 
intended  only  to  implement  certain 
changes  directed  by  the  Commission  in 
its  November  4  Order. 

Central  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 

For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-31729  Filed  12-17-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  knd  Solicning  Motions  To 
Intervene  and  Protests 

December  12.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 


b.  Project  No.:  7725-005. 

c.  Date  Filed:  September  27,  2002. 

d.  Applicant:  Barton  Village,  Inc. 

e.  Name  of  Project:  Barton  Village 
Hydroelectric  Project. 

f.  Location:  On  the  Clyde  River  in  the 
Town  of  Charleston,  Orleans  Coimty, 
Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  79l{a)-825(r). 

h.  Applicant  Contact:  Denis  H. 
Poirier.  Village  Supervisor.  Barton 
Village  Inc.,  17  Village  Square,  P.O.  Box 
519,  Barton,  Vermont  05822.  (802)  525- 
4747. 

i.  FERC  Contact:  Frank  Winchell  at 
202-502-6104.  or 
frank,  winchell@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  February  9. 
2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

1.  The  existing  Barton  Village 
Hydroelectric  Project  consists  of: 

(1)  A  77-foot-long,  24-foot-high 
masonry  and  concrete  gravity  dam;  (2) 
1.5-foot-high  flashboards  extending  57 
feet  across  a  concrete  spillway:  (3)  a 
187-acre  impoundment  at  elevation 
1.140.9  feet  mean  sea  level  (msl);  (4)  a 
665-foot-long.  7-foot-diameter  steel 
penstock:  (5)  two  105-foot-long.  5.8-foot- 
diameter  steel  penstocks  leading  to:  (6) 
a  powerhouse  with  two  units  having  a 
total  installed  capacity  of  1.4  MW:  and 
(7)  other  appurtenant  facilities. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
Unk. 
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Enter  the  docket  iHunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOlineSuport@ferc.gov.  or  toll-ft«e 
at  (866)  208-3676.  or  for  TTY.  contact 
(202) 502-8659. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title 

"PROTEST"  or  "MOTION  TO 
INTERVENE:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-31897  Filed  12-17-02;  8:45  am] 

MLUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0295;  FRL-7279-2] 

Tetrachlorvinphos;  Availability  of 
Interim  Risk  Management  Decision 
Document 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SliMMARY:  This  notice  announces  the 
availability  of  the  interim  risk 
management  decision  document  for 
tetrachlorvinphos.  This  decision 
document  has  been  developed  as  part  of 
the  public  participation  process  that 
EPA  and  the  U.S.  Department  of 
Agriculture  (USDA)  are  now  using  for 
involving  the  public  in  the  reassessment 
of  pesticide  tolerances  under  the  Food 


Quality  Protection  Act  (FQPA).  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Demson 
Fuller,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
8062;  e-mail  address: 
fuller.demson@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wif'e  range  of 
stakeholders  will  be  interestei   in 
obtaining  the  interim  risk  management 
decision  document  for 
tetrachlorvinphos,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food  and  pets.  Since  other 
entities  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0295.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  ex'  luding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 


under  the  "Federal  Register"  listings  at 

http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of 
tetrachlorvinphos  and  reached  an 
Interim  Tolerance  Reassessment 
Eligibility  Decision  (TRED)  or  a  Report 
on  FQPA  Tolerance  Reassessment 
Progress  and  Interim  Risk  Management 
Decision  for  this  pesticide.  With  risk 
mitigation  measures  adopted, 
tetrachlorvinphos  fits  into  its  own  risk 
cup-its  individual,  aggregate  risks  are 
within  acceptable  levels.  The  RED  for 
tetrachlorvinphos  was  completed  in 
1995.  At  that  time,  the  Agency  assessed 
the  risk  for  dietary,  occupational, 
ecological,  and  residential  concerns. 
With  the  passage  of  FQPA,  the 
tolerances  for  tetrachlorvinphos  needed 
to  be  reassessed  according  to  the  FQPA 
safety  standard.  In  this  current 
assessment,  the  Agency  looked  at 
dietary,  residential  and  occupational 
concerns. 

Tetrachlorvinphos  is  currently 
applied  dermally  to  livestock  to  control 
flies  and  mites;  used  as  a  feed-through 
(oral)  larvicide  in  cattle,  hogs,  goats,  and 
horses;  in  cattle  ear  tags  to  control  flies: 
and  in  poultry  production  to  control 
beetles,  flies,  and  mite$. 
Tetrachlorvinphos  also  is  used  as  a 
dust/powder,  aerosol,  and  pump  spray 
on  pets  and  in  pet  sleeping  areas,  and 
in  collars  and  shampoos  for  direct 
treatment  of  pets.  It  is  used  as  a  spray 
to  control  nuisance  and  public  health 
pests  (flies)  in  and  around  refiise  sites, 
recreational  areas,  and  for  general 
outdoor  treatment. 

Dietary  risks  from  eating  food  items 
containing  residues  of  tetrachlorvinphos 
are  below  the  level  of  concern  for  the 
entire  U.S.  population,  including  infants 
and  children.  Drinking  water  is  not  a 
significant  source  of  exposure. 
Residential  handler  and  post 
application  risks  were  also  not  of 
concern  for  all  exposure  scenarios. 
However,  the  Agency  has  concern  over 
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the  potential  for  over-application  of 
powder  products.  Labels  need  to  "be 
modified  to  specify  how  much  product 
to  apply  to  treat  pets  of  different  sizes. 
Additionally,  based  on  discussions  with 
stakeholders,  EPA  believes  that 
directions  for  outdoor  uses  as  premise 
sprays  around  keimels,  yards, 
campgrounds,  and  parks,  and  along  foot 
paths  and  roadways  leading  to  such 
areas,  must  clearly  limit  use  to  spot 
treatments  only. 

Worker  risks  for  most  scenarios  are 
not  of  concern  if  measures  to  reduce 
exposure,  such  as  personal  protective 
equipment,  are  used.  However,  use  of 
the  EC  formulation  as  a  paint-on  poses 
high  risks  to  workers  despite  the 
maximum  protection  feasible.  Therefore 
this  use  will  be  removed  from  product 
labels.  For  other  scenarios,  such  as 
applying  dusts  with  power  dusting 
equipment,  additional  data  are  needed 
to  confirm  that  risks  to  workers  will  not 
be  excessive. 

In  addition,  EPA  has  determined  that 
labels  for  tetrachlorvinphos  feed- 
through  products  for  horses  must  state 
that  the  product  is  a  chlolinesterase 
inhibitor,  describe  signs  of 
cholinesterase  inhibition  in  horses, 
caution  against  the  use  with  other 
cholinesterase  inhibiting  compounds, 
and  direct  horse  owners  to  consult  a 
veterinarian  before  using  products 
containing  tetrachlorvinphos  on 
debilitated,  aged,  breeding,  pregnant  or 
nursing  animals. 

The  interim  risk  management 
decision  document  for 
tetrachlorvinphos  was  made  through  the 
organophosphate  pesticide  pilot  public 
participation  process,  which  increases 
transparency  and  maximizes 
stakeholder  involvement  in  EPA's 
development  of  risk  assessments  and 
risk  management  decisions.  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC).  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 


of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USD  A  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

EPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  the  interim  risk  management  decision 
■  documents,  which  conclude  the  pilot 
public  participation  process  for 
tetrachlorvinphos.  As  part  of  the  pilot 
public  participation  process,  numerous 
opportunities  for  public  comment  were 
offered  as  these  interim  risk 
management  decision  documents  were 
being  developed.  The  tetrachlorvinphos 
interim  risk  management  decision 
document  therefore  is  issued  in  final, 
without  a  formal  public  comment 
period.  The  docket  remains  open, 
however,  and  any  comments  submitted 
in  the  future  will  be  placed  in  the  public 
docket. 

The  risk  assessments  for 
tetrachlorvinphos  were  released  to  the 
public  through  a  notice  published  in  the 
Federal  Register  of  January  15,  1999  (64 
FR  2644)  (FRL-6056-9)  and  March  27, 
2000  (65  FR  16197)  {FRL-6551-4). 
Addenda  to  these  assessments  are  also 
available  in  the  public  docket. 

EPA's  next  step  under  FQPA  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision  for  the 
organophosphate  pesticides,  which 
share  a  common  mechanism  of  toxicity. 
The  interim  risk  management  decision 
document  on  tetrachlorvinphos  cannot 
be  considered  final  until  this 
cumulative  assessment  is  complete. 

When  the  cumulative  risk  assessment 
for  the  organophosphate  pesticides  has 
been  completed,  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 
tetrachlorvinphos  and  further  risk 
mitigation  measures  may  be  needed. 

List  of  Subiects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  Decemlier  3.  2002. 
Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 

Division,  Office  of  Pesticide  Programs. 

(FR  Dot;.  02-31.361  Filed  12-17-02:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7423-8] 

Clean  Wa1»r  Act  Section  303(d):  Final 
Agency  Action  on  37  Total  Maximum 
Daily  Loads  (TMDLa) 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

summary:  This  notice  announces  final 
agency  action  on  37  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in  the 
state  of  Arkansas,  imder  section  303(d) 
of  the  Clean  Water  Act  (CWA).  These 
TMDLs  were  completed  in  response  to 
the  lawsuit  styled  Sierra  Club,  et  al.  v. 
Clifford,  et  al.  No.  LR-C-99-114. 
Documents  from  the  administrative 
record  files  for  the  final  37  TMDLs, 
including  TMDL  calculations  and 
responses  to  comments,  may  be  viewed 
at  http://www.epa.gov/eaTthlr6/6wq/ 
artmdl.htm. 

ADDRESSES:  The  administrative  record 
files  for  these  37  TMDLs  may  be 
obtained  by  writing  or  calling  Ms.  Ellen 
Caldwell,  Environmental  Protection 
Specialist,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6, 1445  Ross  Ave., 
Dallas.  TX  75202-2733.  Please  contact 
Ms.  Caldwell  to  schedule  an  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATION:  In  1999, 
five  Arkansas  environmental  groups,  the 
Sierra  Club,  Federation  of  Fly  Fishers, 
Crooked  Creek  Coalition,  Arkansas  Fly 
Fishers,  and  Save  our  Streams 
(plaintiffs],  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Browner  et  al..  No.  LR-C-99-114. 
Among  other  claims,  plaintiffs  alleged  . 
that  EPA  failed  to  establish  Arkansas 
TMDLs  in  a  timely  manner. 

EPA  Takes  Final  Agency  Action  on  37 
TMDLs 

By  this  notice  EPA  is  taking  final 
agency  action  on  the  following  37 
TMDLs  for  waters  located  within  the 
state  of  Arkansas: 


Segment-reach 


11140203-20-11.9 
11140203-22-6.4  .. 

11140203-24-7  

11140203-26-23.3 
11110206-02-8.7  .. 

11010014-38  

11140203  


Watert)ody  name 


Oorctieat  Bayou  

Dorctieat  Bayou  

Dorcheat  Bayou  

Oorctieat  Bayou  

Fourche  ijFave  River  

South  Fork  Little  Fled  River 
Columbia  Lake 


Pollutant 


Mercury 
Mercury 
Mercury 
Mercury 
Mercury 
Mercury 
Mercury 
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Segment-reach 

11110206  

11110206  

1 1 1 10206  .'. 

1 1010014 

1 1 1 10201  .., 

1 1 1 10207  

1 1 1 10207  

08040201-02-22.5  

08040201-04-2.5  

08040202  

08040202  

08040202-02-4  

08040202-03-8.4  

08040202-04-28.9  

08040203  

08040203-01-0.2  

08040204-01-2.8  

08040204-02-53  

08040204-04-16.4  

08040204-06-17.5  

08040201-01-12  

08040201-03-20 

08040202-03-8.4  

08040205-02-17.9  

08040205-12-82.7  

08040205-07-16.8  

08040201-606-8.5  

08040201-606-8.5  

08040201-606-8.5  

08040201-606-8.5  


Waterbody  name 

Cove  Creek  Lake 

Dry  Fork  Lake  

Nimrod  Lake  

Johnson  Hole 

Shepherd  Springs  Lake  

Lake  Sylvia  

Spring  Lake 

Ouachita  River 

Ouachita  River 

Oxbow  River— Oxtx>ws  below  Camden  . 

Felsentt^al  Wildlife  Refuge 

Ouachita  River 

Ouachita  River 

Ouachita  River 

Lake  Winona 

Saline  River  

Saline  River  

Saline  River  

Saline  River  

Saline  River 

Moro  Creek  

Champagnolle  Creek 

Little  Champagnolle 

Bayou  Bartholomew 

Bayou  Bartholomew 

Cutoff  Creek 

ELCC  Tributary 

ELCC  Tributary 

ELCC  Tributary  , 

ELCC  Tributary , 


Pollutant 


Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Mercury 

Merxnjry 

Mercury 

Mercury 

Mercury 

Chloride 

Sulfate 

TDS 

Ammonia 


EPA  requested  the  public  to  provide 
EPA  with  any  significant  data  or 
information  that  may  impact  the  37 
TMDLs  at  Federal  Register  Notice: 
Volume  67,  Number  202,  pages  64369- 
64370  (October  18,  2002).  The 
comments  received  and  EPA's  response 
to  comments  may  be  found  at  http:// 
www.epa  .gov/earth  1  r6/6wq/artmdl.htm. 

Dated:  December  10.  2002. 
Miguel  I.  Flores, 

Director,  Water  Quality  Protection  Division, 
Region  6. 

[FR  Doc.  02-31902  Filed  12-17-02;  8:45  am) 
BiujNG  cooE  eaeo-flo-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2588] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

December  16,  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
ft-om  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  this  petition  must  be 


filed  by  January  2,  2003.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.622(b),  Table  of  Allotments,  Digital 
Television  Broadcast  Stations,  (Tyler 
and  Lufkin.  Texas)  (MM  Docket  No.  01- 
244,  RM-10234,  and  MM  Docket  No. 
01-245,  RM-10235). 

Number  of  Petitions  Filed:  1. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-31895  Filed  12-17-02;  8:45  am] 

BILUNG  COOE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

WIthdrawai  of  Eligibility  Standards  for 
FDIC/RTC  Roster  of  Neutrals  and 
Roster  of  Neutral  Questionnaires 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Withdrawal  of  policies  relating 
to  the  creation  and  maintenance  of  a 
Roster  of  Neutrals. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC  or 
Corporation)  herewith  withdraws  its 
prior  Policies  regarding  the 
establishment  and  maintenance  of  the 
FDIC  Roster  of  Neutrals.  The  FDIC  has 


carefully  considered  the  maintenance  of 
the  Roster  and  issues  raised  by  the 
development  of  separate  neutral 
qualifications.  The  FDIC  has  determined 
that  alternative  dispute  resolution 
(ADR)  organizations  with  ample  neutral 
qualification  standards  exist  within  the 
federal  government  and  private  indiistry 
sufficient  to  meet  the  FDIC's  current  and 
future  demands  for  ADR  services.  As 
such,  the  FDIC's  maintenance  of  the 
FDIC  Roster  of  Neutrals  with  separate 
qualifying  criteria  established  by  the 
FDIC  duplicates  ADR  neutral  rosters 
(with  highly  qualified  ADR  specialists) 
that  are  readily  available  within  the 
private  and  federal  sectors.  Therefore, 
the  FDIC  by  this  Notice  withdraws  and 
rescinds  all  prior  notices  (59  FR  15205- 

01,  March  31,  1994;  56  FR  50585-02, 
October  7, 1991;  59  FR  47876-01, 
September  19, 1994;  62  FR  48659-01, 
September  16, 1997;  and  62  FR  63177- 

02,  November  26, 1997)  establishing  the 
FDIC's  criteria  for  neutral  selection  and 
the  maintenance  of  the  FDIC's  Roster  of 
Neutrals. 

EFFECTIVE  DATE:  December  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Fenton,  Paralegal,  Legal  Division, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Room  H-3138, 
Washington,  DC  20429,  (202)  736-0369. 

Dated  at  Washington,  DC,  this  11th  day  of 
December,  2002. 
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Federal  Deposit  Insurance  Corporation. 

Valerie ).  Best, 

Assistant  Executive  Secretary. 

IFR  Doc.  02-31852  Filed  12-17-02:  8:45  am) 

BNJJNG  CODE  S714-01-l> 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notice;  Correction 

PREVKXiSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday.  December  18,  2002,  10  a.m.— 

Open  Meeting  Will  be  Held  on 
Wednesday,  December  18.  2002. 
DATE  AND  TIME:  Wednesday,  December 
18,  2002  at  10  a.m. 

PLACE:  999  E.  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes. 

Election  of  Officers. 

Interim  Rules  and  Explanation  and 
Justification  for  BCRA's  Millionaire's 
Amendment. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  02-31971  Filed  12-16-02;  1:26  pm] 

enjJNG  CODE  C71S-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  tlie 
Public 

Financial  Responsibility  To  Meet 
Liability  Incurred  for  Death  or  injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  App.  U.S.C. 
817(d))  and  the  Federal  Maritime 
Commission's  implementing  regulations 
at  46  CFR  part  540,  as  amended: 

Carnival  Corporation 

3655  N.W.  87th  Avenue 

Miami,  PL  33178-2193 

Vessel:  Carnival  Conquest 

Delta  Queen  Steamboat  Company,  Inc.  and 

American  Queen  Steamboat.  LLC 
1380  Port  of  New  Orleans  Place 
New  Orleans.  LA  70130 
Vessel:  American  Queen 


Delta  Queen  Steamboat  Company,  Inc.  and 

Delta  Queen  Steamboat,  LLC 
1380  Port  of  New  Orleans  Place 
New  Orleans,  LA  70130 
Vessel:  Delta  Queen 
Delta  Queen  Steamboat  Company,  Inc.  and 

Mississippi  Queen  Steamboat.  LLC 
1380  Port  of  New  Orleans  Place 
New  Orleans,  LA  70130 
Vessel:  Mississippi  Queen 
Holland  America  Line  Inc.,  Holland  America 

Line  N.V.  and  HAL  Antillen  N.V. 
300  Elliott  Avenue  West 
Seattle,  WA  98119 
Vessel:  Zuiderdam 
Norwegian  Cruise  Line  Limited 
7665  Corporate  Center  Drive 
Miami,  FL  33126 
Vessel:  Norwegian  Sky 
Norwegian  Cruise  Line  Limited  and 

Norwegian  Dawn  Limited 
7665  Corporate  Center  Drive 
Miami,  FL  33126 
Vessel:  Norwegian  Dawn 
P  &  O  Princess  Cruises  International  Limited, 
Princess  Cruise  Lines,  Ltd.  and  P  &  O 
Princess  Cruises  pic 
Richmond  House,  Terminus  Terrace 
Southampton  S014  3PN 
United  Kingdom 
Vessel:  Oceana 

Princess  Cruise  Lines,  Ltd.,  P  &  O  Princess 
Cruises  International  Limited.  Brittany 
Shipping  Corporation,  Ltd.  and  P  &  O 
Princess  Cruises  pic 
24305  Town  Center  Drive 
Santa  Clarita,  CA  91355-4999 
Vessel:  Coral  Princess 
Princess  Cruise  Lines,  Ltd.,  P  &  O  Princess 
Cruises  International  Limited,  P  &  O 
Princess  Cruises  pic  and  Copropriete  du 
Navire  R3 
24305  Town  Center  Drive 
Santa  Clarita,  CA  91355-4999 
Vessel:  Pacific  Princess 
Royal  Caribbean  Cruises  Ltd.  (d/b/a  Royal 
Caribbean  International)  and  Navigator  of 
the  Seas  Inc. 
1050  Caribbean  Way 
Miami,  FL  33132-2096 
Vessel:  Navigator  of  the  Seas 
Royal  Caribbean  Cruises  Ltd.  (d/b/a  Royal 
Caribbean  International),  BCL  (UK)  Ltd. 
and  Halifax  Leasing  (September)  Limited 
1050  Caribbean  Way 
Miami,  FL  33132-2096 
Vessel:  Brilliance  of  the  Seas 
Royal  Olympic  Cruises  Ltd  and  Royal  World 

Cruises  Inc. 
805  3rd  Avenue,  18th  Floor 
New  York,  NY  10022 
Vessel:  Olympia  Explorer 
Royal  Olympic  Cruises  Ltd  and  Olympic 

World  Cruises  Inc. 
805  3rd  Avenue,  18th  Floor 
New  York.  NY  10022 
Vessel:  Olympia  Voyager 
Silversea  Cruises,  Ltd.  and  Silver  Cloud 

Shipping  Company  S.A. 
110  East  Broward  Blvd. 
Fort  Lauderdale,  FL  33301 
Vessel:  Si/verCyoud 


Dated:  December  13,  2002. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  02-31878  Filed  12-17-02;  8:45  am] 

BMXING  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Uw  89-777 

(46  App.  U.S.C.  817  (e))  and  the  Federal 
Maritime  Commission's  implementing 
regulations  at  46  CFR  part  540,  as 
amended: 

Delta  Queen  Steamboat  Company,  Inc.  and 

American  Queen  Steamboat,  LLC 
1380  Port  of  New  Orleans  Place 
New  Orleans,  LA  70130 
Vessel:  American  Queen 
Delta  Queen  Steamboat  Company,  Inc.  and 

Delta  Queen  Steamboat,  LLC 
1380  Port  of  New  Orleans  Place 
New  Orleans,  LA  70130 
Vessel:  Delta  Queen 
Delta  Queen  Steamboat  Company,  Inc.  and 

Mississippi  Queen  Steamboat,  LLC 
1380  Port  of  New  Orleans  Place 
New  Orleans,  LA  70130 
Vessel:  Kfississippi  Queen 
Glacier  Bay  Park  Concessions,  Inc.  (d/b/a 

Glacier  Bay  Cruises)  and  Glacier  Bay 

Marine  Services,  Inc. 
107  W.  Denny  Way,  Suite  303 
Seattle.  WA  98119 
Vessels:  Wilderness  Adventurer  and 

Wilderness  Discoverer 
Holland  America  Line  Inc.  (d/b/a  Holland 

America  Line),  Holland  America  Line  N.V., 

and  HAL  Antillen  N.V. 
300  Elliott  Avenue  West 
Seattle,  WA  98119 
Vessel:  Zuiderdam 
Magic  Cruise  Line  Services  Co.  (d/b/a  Magic 

Cruise  Line) 
c/o  Fowler  White  Burnett  P.A. 
Bank  of  America  Tower,  17th  Floor 
100  Southeast  Second  Street 
Miami,  FL  33131 
Vessel:  Magic  I 
Norwegian  Cruise  Line  Limited  (d/b/a  Orient 

Lines) 
7665  Corporate  Center  Drive 
Miami,  FL  33126 
Vessel:  Marco  Polo 
P  &  O  Princess  Cruises  International  Limited 

and  Princess  Cruise  Lines,  Ltd. 
Richmond  House,  Terminus  Terrace 
Southampton  S014  3PN 
United  Kingdom 
Vessel:  Adonia 
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Princess  Cruise  Lines,  Ltd.,  P  &  O  Princess 

Cruises  International  Limited  and  P  &  O 

Princess  Cruises  pic 
24305  Town  Center  Drive 
Santa  Clarita,  CA  91355-4999 
Vessel:  Pacific  Princess 
RCL  (UK)  Ltd.  (d/b/a  Royal  Caribbean 

International) 
Royal  Caribbean  House 
Addlestone  Road 
Weybridge,  Surrey  KT15  2LLE 
England 

Vessel:  Brilliance  of  the  Seas 
Royal  Caribbeaa  Cruises  Ltd.  (d/b/a  Royal 

Caribbean  International) 
1050  Caribbean  Way 
Miami,  FL  33132-2096 
Vessels:  Jewel  of  the  Seas,  Mariner  of  the 

Seas  Navigator  of  the  Seas  and  Serenade 

of  the  Seas 
Royal  Olympic  Cruises  Ltd 
805  3rd  Avenue,  18th  Floor 
New  York,  NY  10022 
Vessels:  Olympia  Explorer  and  Lympia 

Voyager 
Silversea  Cruises,  Ltd.  and  Silver  Cloud 

Shipping  Company  S.A. 
110  East  Broward  Blvd. 
Fort  Lauderdale,  FL  33301 
Vessel:  Silver  Cloud 

Dated:  December  13.  2002. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-31879  Filed  12-17-02;  8:45  am] 

BILUNG  COOE  C730-01-^ 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicant 

Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  £>C  20573. 

Non- Vessel  Operating  Common 
Carrier  and  Ocean  Frei^t  Forwarder 
Transportation  Intermediary  Applicant: 
Speedier  Logistics  (U.S.A.),  Inc.,  147-39 
175th  Street,  Room  215,  Jamaica,  NY 
11434.  Officer:  Richard  Ying,  President 
(Qualifying  Individual). 

Dated:  December  13,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-31877  Filed  12-17-02;  8:45  am] 
BILUNO  COM  nSO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science; 
Office  of  ttie  Secretary 

Request  for  Nominations  for  Members 
of  the  Chronic  Fatigue  Syndrome 
Advisory  Committee 

The  Office  of  Public  Health  and 
Science  (OPHS),  Department  of  Health 
and  Human  Services  (DHHS),  request 
nominations  for  representatives  to  serve 
on  the  Chronic  Fatigue  Syndrome 
Advisory  Committee  (CFSAC). 
Nominations  are  solicited  for 
biomedical  research  scientists  with 
demonstrated  achievements  in 
biomedical  researcJi  relating  to  Chronic 
Fatigue  Syndrome  (CFS);  individuals 
with  expertise  in  health  care  delivery, 
private  health  care  services  or  insurers, 
or  volimtary  organizations  concerned 
with  the  problems  of  individuals  with 
CFS. 

DHHS  has  a  strong  interest  in 
ensuring  that  women,  minority  groups, 
and  physically  challenged  individuals 
are  adequately  represented  on  the 
Committee  and,  therefore,  encourages 
nominations  of  qualified  candidates 
fi-om  these  groups.  DHHS  also 
encourages  geographic  diversity  in  the 
composition  of  the  Committee. 

Information  Required:  A  nominations 
package  must  include  the  following 
information  for  each  nominee: 

1.  A  letter  of  nomination  stating  the 
name,  affiliation,  and  contact 
information  for  the  nominee,  the  basis 
for  the  nomination  (i.e.,  what  specific 
attributes  recommend  him/her  for 
service  in  this  capacity),  and  the 
nominee's  area  of  expertise; 

2.  A  biographical  sketch  of  the 
nominee  and  a  copy  of  his  or  her 
curriculum  vitae;  and 

3.  The  name,  return  address,  and 
daytime  telephone  number  at  which  the 
nominator  can  be  contacted. 
Organizational  nominators  must 
identify  a  principal  contact  person  in 
addition  to  contact  information. 
Optimally,  a  nomination  package  would 
also  include  a  statement  by  the  nominee 
that  he/she  is  wrilling  to  accept  an 
appointment  to  Committee  membership. 

All  nomination  information  for  a 
nominee  must  be  provided  in  a 
complete  single  package  within  45  days 
of  the  publication  of  this  notice. 
Incomplete  nominations  cannot  be 
considered.  The  nomination  letter  must 
bear  an  original  signature;  facsimile 
transmissions  or  copies  are  not 
acceptable. 

DATES:  All  nominations  must  be 
received  at  the  address  below  no  later 


than  4  p.m.  EDT  within  45  days  of  the 
publication  of  this  notice. 
ADDRESSES:  All  nomination  packages 
shall  be  submitted  to  Debra  Nichols, 
MD,  MPH,  Executive  Secretary,  CFSAC, 
Office  of  Disease  Prevention  and  Health 
Promotion,  200  Independence  Ave, 
Room  738G,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Nichols,  MD  at  the  above  address 
or  at  202-401-0735,  or  e-mail  at 
dnichols@osophs.dhhs.gov. 

Dated:  December  6,  2002. 
Debra  Nichols, 

Executive  Secretary,  CFSAC,  Office  of  Disease 
Prevention  and  Health  Promotion,  Office  of 
Public  Health  and  Science,  DHHS. 
[FR  Doc.  02-31829  Filed  12-l'7-02;  8:45  am] 

BHXMO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Proposed  Research  Protocol: 
Precursors  to  Diabetes  in  Japanese 
American  Youth 

AGENCY:  Office  of  the  Secretary,  Office 
of  Public  Health  and  Science,  Office  for 
Human  Research  Protections. 
ACTION:  Notice. 

SUMMARY:  On  August  7,  2002,  the  Office 
of  Human  Research  Protections  (OHRP), 
Office  of  Public  Health  and  Science, 
Department  of  Health  and  Human 
Services  (HHS),  gave  notice  (67  FR 
51283)  that  it  was  proposing  to 
recommend  approval  of  HHS  support 
for  the  research  protocol  entitled 
"Precursors  to  Diabetes  in  Japanese 
American  Youth,"  subject  to  a 
stipulation  that  certain  modifications  be 
made  to  the  protocol  and  consent  forms. 
OHRP  is  reopening  the  period  for  public 
comment  and  is  making  available 
additional  information  regarding  the 
protocol. 

DATES:  To  be  considered,  written  or 
electronic  comments  must  be  received 
on  or  before  January  17,  2003. 
ADDRESSES:  Submit  written  comments 
to:  Kelley  Booher,  Division  of  Policy, 
Planning,  and  Special  Projects,  Office 
for  Human  Research  Protections,  1101 
Wootton  Parkway,  Suite  200,  The  Tower 
Building,  Rockville,  MD  20852, 
telephone  number  (301)  402-5942  Inot 
a  toll  free  number).  Comments  also  may 
be  sent  via  facsimile  at  (301)  402-2071 
(not  a  toll  free  number)  or  by  e-mail  to: 
kbooher@osophs.dhhs.gov. 
SUPPI.EMENTARY  INFORMATION:  On  August 
7,  2002,  the  Office  for  Human  Research 
Protections  published  a  notice  in  the 
Federal  Register,  67  FR  51283  {http:// 
firwebgate.access.gpo.  gov/cgi-bin/ 
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getdoc.cgi?dbname=2002 

register&-docid=02-l  9871  -filed.pdf). 
soliciting  comments  on  its  proposal  to 
recommend  approval  on  HHS  support 
for  the  research  protocol  entitled 
"PrecxiTsors  to  Diabetes  in  Japanese 
American  Youth"  (1  ROl  DK59234-01). 
The  comment  period  closed  on  August 
21,  2002.  OHRP  hereby  gives  notice  that 
the  comment  period  is  being  reopened 
for  30  days,  and  additional  information 
regarding  the  protocol  is  being  made 
available. 

OHRP  received  a  number  of 
comments  in  response  to  the  August  7, 
2002,  notice.  Several  who  commented 
stated  that  (1)  the  14-day  comment 
period  was  too  short,  and  (2)  the 
information  about  the  research  protocol 
that  OHRP  provided  to  the  public  was 
insufficient  to  allow  for  meaningful 
comment  about  whether  the  research 
was  appropriate  for  HHS  to  support.  In 
response  to  these  comments.  OHRP  is 
reopening  the  public  comment  period 
for  30  days.  OHRP  also  is  making 
available  additional  information 
regarding  the  research  protocol,  namely: 
the  protocol  application  reviewed  by  the 
Children's  Hospital  and  Regional 
Medical  Center  (Seattle)  IRB;  the  assent 
form;  the  consent  form;  and  selected 
parts  of  the  grant  application,  including 
the  abstract,  specific  aims,  background 
and  significance,  discussion  of  the 
involvement  of  human  subjects,  and 
literature  cited.  These  materials  are 
available  for  review  on  the  OHRP  Web 
page  at  {http://ohrp.osophs.dhhs.gov/ 
pdjay/ pdjayindex.htm].  A  paper  copy  of 
the  information  referenced  here  is 
available  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
about  the  research  proposal  may  be 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  Such  requests 
should  be  directed  to:  Ms.  Darlene 
Christian,  PHS  FOIA  Office,  Parklawn 


Building.  Room  17A-46.  5600  Fishers 
Lane.  Rockville.  MD  20857;  telephone 
(301)  443-5252:  fax  (301)  443-0925. 

Dated:  December  12.  2002. 
Eve  E.  Slater. 

Assistant  Secretary  for  Health. 
[FR  Doc.  02-31848  Filed  12-17-02;  8:45  am) 
BNXMG  CODE  41S0-2a-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-07-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Requirement  for  a 
Special  Permit  to  Import  Cynomolgus, 
African  Green,  or  Rhesus  Monkeys  into 
the  United  States  (0920-0263)— 
Extension — National  Center  for 
Infectious  Diseases  (NCID).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
To  receive  a  special  permit  to  import 
cynomolgus.  African  green  and/ or 
rhesus  monkeys,  a  registered  importer  of 
nonhuman  primates  must  submit  to  the 
Director,  CDC.  a  written  plan  which 
specifies  the  steps  that  will  be  taken  to 
prevent  exposure  of  persons  and 


animals  during  the  entire  importation 
and  quarantine  process  for  the  arriving 
nonhuman  primates. 

Under  the  special  permit 
arrangement,  registered  importers  must 
submit  a  plan  to  CDC  for  the 
importation  and  quarantine  if  they  wish 
to  import  the  specific  monkeys  covered. 
The  plan  must  address  disease 
prevention  procedures  to  be  carried  out 
in  every  step  of  the  chain  of  custody  of 
such  monkeys.  &t>m  embarkation  in  the 
country  of  origin  to  release  from 
quarantine.  Information  such  as  species, 
origin  and  intended  use  for  monkeys, 
transit  information,  isolation  and 
quarantine  procedures,  and  procedures 
for  testing  of  quarantined  animals  is 
necessary  for  CDC  to  make  public  health 
decisions.  This  information  enables 
CDC  to  evaluate  compliance  with  the 
standards  and  determine  whether  the 
measures  being  taken  to  prevent 
exposure  of  persons  and  animals  during 
importation  are  adequate.  Once  CDC  is 
assured,  through  the  monitoring  of 
shipments  (normally  no  more  than  2). 
that  the  provisions  of  a  special  permit 
plan  are  being  followed  by  a  new  permit 
holder  and  that  the  use  of  adequate 
disease  control  practices  is  being 
demonstrated,  the  special  permit  is 
extended  to  cover  the  receipt  of 
additional  shipments  under  the  same 
plan  for  a  period  of  180  days,  and  may 
be  renewed  upon  request.  This 
eliminates  the  burden  on  importers  to 
repeatedly  report  identical  information, 
requiring  only  that  specific  shipment 
itineraries  and  information  on  changes 
to  the  plan  which  require  approval  be 
submitted. 

Respondents  are  conunercial  or  not- 
for-profit  importers  of  nonhuman 
primates.  The  burden  represents  full 
submission  of  information  and 
itinerary/change  information 
respectively.  The  burden  hours  are 
estimated  to  be  approximately  20. 


Respondents 


Businesses 

Organizations  (Hmited  pennit) 


Numt>er  of 
respondents 


2 

3 

15 


Numt)ero(  re- 
sponses per  re- 
sporxlents 


Avg.  burden  re- 
sponses (in  hrs.) 


30/60 
10/60 
10/60 
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Dated:  December  10.  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  02-31^48  Filed  12-17-02;  8:45  am) 
BILUNC  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-09-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 


review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30  ; 
days  of  this  notice. 

Proposed  Project:  PHS  Supplements 
to  the  Application  for  Federal 
Assistance  SF-424  (0920-0428)— 
Extension — Office  of  the  Director  (OO), 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  requesting  a  three- 
year  extension  for  continued  use  of  the 
Supplements  to  the  Request  for  Federal 
Assistance  Application,  SF— 424.  The 
Checklist,  Program  Narrative,  and  the 


Public  Health  System  Impact  Statement 
(PHSIS,  third  party  notification  form) 
are  a  part  of  the  standard  application  for 
State  and  local  governments  and  for 
private  non-profit  and  for-profit 
organizations  when  applying  for 
financial  assistance  firom  PHS  grant 
programs.  The  Checklist  assists 
applicants  to  ensure  that  they  have 
included  all  required  information 
necessary  to  process  the  application. 
The  Checklist  data  helps  to  reduce  the 
time  required  to  process  and  review 
grant  applications,  expediting  the 
issuance  of  grant  awards.  The  PHSIS 
Third  Party  Notification  Form  is  used  to 
inform  State  and  local  health  agencies  of 
community-based  proposals  submitted 
by  non-governmental  applicants  for 
Federal  funding.  The  total  annualized 
estimated  burden  is  42,695  hours. 


Respondents 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re^ 
spondent 

Avg.  burden/ 
response  (in 

hrs.) 

State  and  local  health  departments;  non-profit  and  for-profit  organizations 

7.457 

1 

5.73 

Dated:  December  10.  2002. 
Nancy  E.  Cheat, 

Acting  Associate  Director  for  Policy,  Planning 
.and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  02-.31749  Filed  12-17-02;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smolcing 
and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L.  92-463),  the  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  following  meeting: 

Name:  Interagency  Committee  on 
Smoking  and  Health  Cessation 
Subcommittee. 

Date  and  Time:  January  16,  2003;  8:30 
a.m.-2:30  p.m. 

Place:  Room  705A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  7th  Floor,  Washington. 
DC  20201. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  Those  who 
wish  to  attend  are  encouraged  to  register 
with  the  contact  person  listed  below.  If 
you  will  require  a  sign  language 
interpreter,  or  have  other  special  needs. 


please  notify  the  contact  person  by  4:30 
E.S.T.  on  January  14,  2003. 

Purpose:  The  Interagency  Committee 
on  Smoking  and  Health  advises  the 
Secretary.  Department  of  Health  and 
Human  Services,  and  the  Assistant 
Secretary  for  Health  in  the:  (a) 
Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
federal,  state,  local  and  private  agencies, 
and  (b)  establishment  and  maintenance 
of  liaison  with  appropriate  private 
entities,  federal  agencies,  and  state  and 
local  public  health  agencies  with 
respect  to  smoking  and  health  activities. 

Matters  to  be  discussed:  The  agenda 
will  focus  on  developing  a  plan  of 
action  to  promote  tobacco  use  cessation 
to  be  presented  to  the  Secretary  of 
Health  and  Human  Services. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and 
roster  of  committee  members  may  be 
obtained  from  the  Internet  at  http:// 
www.cdc.gov/tobacco  in  mid-March 
2003,  or  from  Ms.  Monica  L.  Swann. 
Committee  Management  Specialist, 
Interagency  Committee  on  Smoking  and 
Health,  Office  on  Smoking  and  Health, 
NCCDPHP,  CDC,  200  Independence 
Avenue,  SW.,  Room  317B,  Washington, 
DC.  20201.  telephopo  (202)  205-8500. 

The  Director,  Ma-  agement  Analysis 
and  Services  Offic  ,  has  been  delegated 
the  authority  to  si^a  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 


management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  10,  2002. 
Josepli  E.  Salter. 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  02-31774  Filed  12-17-02;  8:45  am) 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Title:  Child  Care  and  Development 
Fund  Plan  for  States/Territories. 

OAiBiVo.;  0970-0114. 

Description:  The  Child  Care  and 
Development  Fund  (CCDF)  Plan  for 
States  and  Territories  is  required  from 
the  Child  Care  Lead  Agencv  by  section 
658E  of  the  Child  Care  and' 
Development  Block  Grant  Act  of  1990 
(Pub.  L.  101-508).  42  U.S.C.  9858).  The 
implementing  regulations  for  the 
statutorily  required  Plan  are  at  45  CFR 
98.10  through  98.18.  The  Plan, 
submitted  on  the  ACF-118,  is  required 
biennially  and  remains  in  effect  for  two 
years.  This  Plan  provides  ACF  and  the 
public  with  a  description  of,  and 
assurance  about,  the  State's  child  care 
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program.  The  ACF-118  is  approved 
through  February  29,  2004.  making  it 
available  to  States  and  Territories 
needing  to  submit  Plan  Amendments 
through  the  end  of  the  FY  2003  Plan 
Period.  However,  in  July  2003,  States 


and  Territories  will  be  required  to 
submit  their  FY  2004-2005  Plans, 
consistent  with  the  statute  and 
regidations,  ACF  requests  extension  of 
the  ACF-118  with  minor  corrections 
and  modification.  The  Tribal  Plan 

Annual  Burden  Estimates 


(ACF-118 A)  is  not  affected  by  this 
notice. 

Respondents:  State  and  Territorial 
Lead  Agencies. 


Instrunwnt 


ACF-118 


Number  of  re- 
spondents 


56 


Number  of  re- 
sponses per 
respoTKlent 


Average  bur- 
den hours  per 
response 


162.57 


Total  burden 
hours 


.552 


Estimated  Total  Annual  Burden 
Hours:  4,552. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade.  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection.  The  Department  specifically 
requests  comment  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  12,  2002. 
Bob  Sargis, 

Reports  Cleamnce  Officer. 
[FR  Doc.  02-31833  Filed  12-17-02;  8:45  ami 
BtLUNG  C006  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0281  ] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  General 
Administrative  Procedures:  Citizen 
Petitions;  Petition  for  Reconsideration 
or  Stay  of  Action;  Advisory  Opinions 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  17, 
2003. 

AOORESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
•Bldg..  725  17di  St.  NW.,  rm.  10235. 
Washington,  DC  20503.  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA. 

FOfl  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


General  Administrative  Procedures: 
Citizen  Petitions:  Petition  for 
Reconsideration  or  Stay  of  Action; 
Advisory  Opinions  (OMB  Control 
Number  0910-0183) — Extension 

The  Administrative  Procedures  Act  (5 
U.S.C.  553(e))  provides  that  every 
agency  shall  give  an  interested  person 
the  right  to  petition  for  issuance, 
amendment,  or  repeal  of  a  rule.  Section 
10.30  (21  CFR  10.30)  sets  forth  the 
format  and  procedures  by  which  an 
interested  person  may  submit  to  FDA,  in 
accordance  with  §  10.20  (21  CFR  10.20) 
(submission  of  documents  to  the 
Dockets  Management  Branch),  a  citizen 
petition  requesting  the  Commissioner  of 
Food  and  Drugs  (Commissioner)  to 
issue,  amend,  or  revoke  a  regulation  or 
order,  or  to  take  or  refrain  from  taking 
any  other  form  of  administrative  action. 
The  Commissioner  may  grant  or  deny 
such  a  petition,  in  whole  or  in  part,  and 
may  grant  such  other  relief  or  take  other 
action  as  the  petition  warrants. 
Respondents  are  individuals  or 
households.  State  or  local  governments, 
not-for  profit  institutions  and  businesses 
or  other  for-profit  institutions  or  groups. 
Section  10.33  (21  CFR  10.33)  issued 
under  section  701(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  371(a)).  sets  forth  the  format 
and  procedures  by  which  an  interested 
person  may  request  reconsideration  of 
part  or  all  of  a  decision  of  the 
Commissioner  on  a  petition  submitted  • 
under  §  10.25  (21  CFR  10.25)  (initiation 
of  administrative  proceedings).  A 
petition  for  reconsideration  must 
contain  a  full  statement  in  a  well 
organized  format  of  the  factual  and  legal 
grounds  upon  which  the  petition  relies. 
The  grounds  must  demonstrate  that 
relevant  ijiformation  and  views 
contained  in  the  administrative  record 
were  not  previously  or  not  adequately 
considered  by  the  Commissioner.  The 
respondent  must  submit  a  petition  no 
later  than  30  days  after  the  decision 
involved.  However,  the  Commissioner 
may,  for  good  cause,  permit  a  petition 
to  be  filed  after  30  days.  An  interested 
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person  who  wishes  to  rely  on 
information  or  views  not  included  in 
the  administrative  record  shall  submit 
them  with  a  new  petition  to  modify  the 
decision.  FDA  uses  the  information 
provided  in  the  request  to  determine 
whether  to  grant  the  petition  for 
reconsideration.  Respondents  to  this 
collection  of  information  are  individuals 
of  households.  State  or  local 
governments,  not-for-profit  institutions, 
and  businesses  or  other  for-profit 
instructions  who  are  requesting  from  the 
Commissioner  a  reconsideration  of  a 
matter.  Section  10.35  (21  CFR  10.35) 
issued  under  section  701(a)  of  the  act, 
sets  forth  the  format  and  procedures  by 
which  an  interested  person  may  request, 
in  accordance  with  §  10.20  (submission 
of  documents  to  the  Dockets 
Management  Branch),  the  Commissioner 
to  stay  the  effective  date  of  any 


administrative  action.  Such  a  petition 
must:  (1)  Identify  the  decision  involved, 
(2)  state  the  action  requested  including 
the  length  of  time  for  which  a  stay  is 
requested,  and  (3)  include  a  statement  of 
the  factual  and  legal  grounds  on  which 
the  interested  person  relies  in  seeking 
the  stay.  FDA  uses  the  information 
provided  in  the  request  to  determine 
whether  to  grant  the  petition  for  stay  of 
action.  Respondents  to  this  information 
collection  are  interested  persons  who 
choose  to  file  a  petition  for  an 
administrative  stay  of  action.  Section 
10.85  (21  CFR  10.85),  issued  under 
section  701(a)  of  the  act,  sets  forth  the 
format  and  procedures  by  which  an  * 
interested  person  may  request,  in 
accordance  with  §  10.20  (submission  of 
documents  to  the  Dockets  Management 
Branch),  an  advisory  opinion  from  the 
Commissioner  on  a  matter  of  general 


applicability.  An  advisory  opinion 
represents  the  formal  position  of  FDA 
on  a  matter  of  general  applicability. 
When  making  a  request,  the  petitioner 
must  provide  a  concise  statement  of  the 
issues  and  questions  on  which  an 
opinion  is  requested,  and,  a  full 
statement  of  the  facts  and  legal  points 
relevant  to  the  request.  Respondents  to 
this  collection  of  information  are 
interested  persons  seeking  an  advisory 
opinion  from  the  Commissioner  on  the 
agency's  formal  position  for  matters  of 
general  applicability. 

In  the  Federal  Register  of  July  9,  2002 
(67  FR  45525).  FDA  published  a  60-day 
notice  requesting  public  comment  on 
the  information  collection  provisions. 
No  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN^ 

21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per          j  j^,  ^ours 

Response                luwinuuia 

10.30 
10.33 
10.35 
10.85 
Total 

150 

10 

13 

3 

3 

1 
1 

1 

450 

10 

13 

3 

12                 5,400 
10                     100 
10                     130 
16                      48 
5.678 

There  are  no  capital  costs  or  operating  and  maintenarKe  costs  associated  with  this  collection  of  information. 


The  burden  estimates  for  this 
collection  of  information  is  based  on 
agency  records  and  experience  over  the 
past  3  years.  Agency  personnel  handling 
the  petitions  for  §  10.30  estimate  150 
(citizen  petitions)  received  by  the 
agency  aiwually,  each  requiring  an 
average  of  12  hours  preparation  time. 
Agency  personnel  handling  the 
petitions  for  §  10.33  (administrative 
reconsideration  of  an  action)  estimate  10 
requests  are  received  by  the  agency 
annually,  each  requiring  an  average  of 
10  hours  preparation  time.  Agency 
personnel  handling  the  petitions  for 
§  10.35  (administrative  stay  of  an  action) 
estimate  13  requests  are  received  by  the 
agency  annually,  each  requiring  an 
average  of  10  hours  preparation  time. 
Agency  personnel  handling  the 
petitions  for  §  10.85  (advisory  opinions) 
estimate  three  requests  are  received  by 
the  agency  annually,  each  requiring  an 
average  of  16  hours  preparation  time. 

Dated:  December  6,  2002. 
Margaret  M.Dotzel. 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  02-31722  Filed  12-17-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 P-01 50] 

Salad  Dressing  Deviating  From  Identity 
Standard;  Temporary  Permit  for  Maricet 
Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
extension  of  a  temporary  permit  issued 
to  Kraft  Foods,  Inc.,  to  market  test 
products  designated  as  "salad  dressing" 
that  deviate  from  the  U.S.  standard  of 
identity  for  salad  dressing.  The 
extension  will  allow  the  permit  holder 
to  continue  to  collect  data  on  the 
consumer  acceptance  of  products, 
identify  mass  production  problems,  and 
assess  commercial  feasibility,  in  support 
of  a  petition  to  amend  the  standard  of 
identity  for  salad  dressing. 
DATES:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date 
of  a  final  rule  amending  the  standard  of 
identity  for  salad  dressing  that  may 
result  from  the  petition  or  30  days  after 


denial  of  the  petition,  whichever  the 
case  may  be. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  A.  Carey,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-822),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301-436-2371. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  130.17  (21  CFR 
130.17),  FDA  issued  a  temporary  permit 
to  Kraft  Foods,  Inc.,  Three  Lakes  Dr., 
Northfield,  IL  60093-2753,  to  market 
test  products  identified  as  "salad 
dressing"  that  deviate  from  the 
requirement  of  the  standard  of  identity 
for  salad  dressing  in  21  CFR  169.150  (66 
FR  18957,  April  12,  2001).  The  agency 
issued  the  permit  to  facilitate  market 
testing  of  products  that  deviate  from  the 
requirements  of  the  standard  of  identity 
for  salad  dressing  issued  under  section 
401  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  341).  The 
permit  covers  limited  interstate  market 
testing  of  products  that  deviate  from  the 
standard  for  salad  dressing  in  21  CFR 
169.150.  The  products  may  contain 
potassium  sorbate  at  levels  not  to 
exceed  1  percent,  and  must  contain  not 
less  yolk-containing  ingredient  than  is 
equivalent  to  2  percent  by  weight  of 
liquid  egg  yolks  (the  food  standard 
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requires  4  percent).  The  test  product 
meets  all  the  requirements  of  the 
standard  with  the  exception  of  these 
deviations. 

On  April  19.  2002.  Kraft  Foods.  Inc.. 
requested  that  its  temporary  permit  be 
extended  to  allow  for  additional  time  for 
the  market  testing  of  its  products  under 
the  permit  in  order  to  gain  additional 
information  in  support  of  the  petition  to 
amend  the  standard  for  salad  dressing. 
The  petitioner  requests  FDA  to  revise, 
simplify,  and  modernize  the  standard 
for  salad  dressing. 

The  agency  finds  that  it  is  in  the 
interest  of  consumers  to  issue  an 
extension  of  the  time  period  for  the 
market  testing  of  products  identified  as 
salad  dressing  to  gain  information  on 
consumer  expectations  and  acceptance. 
FDA  is  inviting  interested  persons  to 
participate  in  the  market  test  under  the 
conditions  that  apply  to  Kraft  Foods. 
Inc.  (e.g.,  the  composition  of  the  test 
product),  except  for  the  designated  area 
of  distribution.  Any  person  who  wishes 
to  participate  in  the  extended  market 
test  must  notify,  in  writing,  the  Team 
Leader.  Conventional  Foods  Team, 
Division  of  Standards  and  Labeling 
Regulations,  Office  of  Nutritional 
Products,  Labeling  and  Dietary 
Supplements.  Center  for  Food  Safety 
and  Applied  Nutrition  {HFS-«22),  Food 
and  Drug  Administration.  5100  Paint 
Branch  Pkwy.,  College  Park.  MD  20740. 
The  notification  must  include  a 
description  of  the  test  products  to  be 
distributed,  justification  for  the  amount 
requested,  the  area  of  distribution,  and 
the  labeling  that  will  be  used  for  the  test 
product  {i.e.,  a  draft  label  for  each  size 
of  container  and  each  brand  of  product 
to  be  market  tested).  The  information 
panel  of  the  label  must  bear  nutrition 
labeling  in  accordance  with  21  CFR 
101.9.  Each  of  the  ingredients  used  in 
the  food  must  be  declared  on  the  label 
as  required  by  the  applicable  sections  of 
21  CFR  part  101. 

Therefore,  under  the  provisions  of 
§  130.17(i),  FDA  is  extending  the 
temporary  permit  granted  to  Kraft 
Foods,  Inc.,  Three  Lakes  Dr..  Northfield. 
IL  60093-2753  to  provide  for  continued 
market  testing  of  150  million  pounds  of 
product  on  an  annual' basis.  The  test 
products  will  bear  the  name  "salad 
dressing."  FDA  is  extending  the 
expiration  date  of  the  permit  so  that  the 
permit  expires  either  on  the  effective 
date  of  a  final  rule  amending  the 
standard  of  identity  for  salad  dressing 
that  may  result  from  the  petition  or  30 
days  after  denial  of  the  petition,  which 
ever  the  case  may  be.  All  other 
conditions  and  terms  of  this  permit 
remain  the  same. 


Dated:  December  9.  2002. 
Christine  Taylor. 

Director.  Office  of  Nutritional  Products. 
Labeling  and  Dietary  Supplements,  Center  for 
Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  02-31720  Filed  12-17-02;  8:45  am] 

BILLMG  COOC  4180-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 
[Dockat  No.  02D-0468] 

Draft  Guidance  for  Industry  on 
Manufacture  and  Labeling  of  Raw  Meat 
Foods  for  Companion  and  Captive 
Noncompanion  Carnivores  and 
Omnivores;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance  for 
industry  (#122)  entitled  "Manufacture 
and  Labeling  of  Raw  Meat  Foods  for 
Companion  and  Captive  Noncompanion 
Carnivores  and  Omnivores."  This  draft 
guidance  document  is  intended  to 
provide  specific  guidance  on  the 
manufactvire  and  labeling  of  foods  that 
contain  raw  meat,  or  other  raw  animal 
tissues,  for  consumption  by  dogs,  cats, 
other  companion  or  pet  animals,  and 
captive  noncompanion  animal 
carnivores  and  omnivores. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
March  3.  2003,  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Communications  Staff 
(HFV-12).  Center  for  Veterinary 
Medicine.  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  MFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:/// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  document 
and  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Burkholder,  Center  for 
Veterinary  Medicine  (HFV-228).  Food 
and  Drug  Administration,  7500  Standish 
PL.  Rockville.  MD  20855.  301-827- 
0179,  e-mail:  bburkhol@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Commercial  foods  for  carnivorous  and 
onmivorous  animals  containing  raw 
meat,  or  other  raw  animal  tissues,  have 
been  on  the  market  for  many  years  for 
use  by  zoos,  mink  farms,  dog-racing 
facilities,  and  other  professional 
establishments.  Some  of  these  products 
have  included  meat  and  other  tissues 
trom  mammals  and  poultry  that  have 
died  other  than  from  slaughter  or  have 
otherwise  been  unfit  for  human 
consumption.  Products  containing  such 
tissues  are  adulterated  under  section 
402(a)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  342(a)). 
However.  FDA's  Compliance  Policy 
Guide  7126.23  provides  that 
investigation  should  only  be  conducted 
as  a  followup  to  complaints  or  reports 
of  injuries.  When  raw  meat  or  raw 
animal  tissues  were  purchased  and  used 
by  zoos,  mink  farms,  dog-racing 
facilities,  or  other  professional 
establishments,  there  was  a 
presumption  that  the  purchaser  was 
aware  of  the  potential  food  safety  and 
nutritional  deficiency  risks  of  using 
such  products.  However,  the  new  trend 
is  toward  use  of  raw  meat  foods  by  pet 
owners  and  others  who  may  not  be  as 
aware  of  the  potential  harm. 

FDA  does  not  believe  that  raw  meat 
foods  are  consistent  with  the  goal  of 
protecting  the  public  fttim  significant 
health  risks,  particularly  when  such 
products  are  brought  into  the  home  and/ 
or  used  to  feed  domestic  pets.  Objective 
data  derived  specifically  from 
commercial  raw  meat  pet  foods  are 
sparse  for  quantifying  the  magnitude  of 
risk  to  public  health  from  such 
products.  However,  the  potential  for  risk 
to  public  health  from  such  products  is 
undeniable,  and  the  magnitude  of  such 
risk  is  likely  significant  given  the 
microbiological  results  from  studies  of 
ingredients  that  could  compose  such 
products  and  the  limited  sampling  of 
commercial  raw  pet  foods  themselves. 
Therefore,  for  firms  choosing  to 
manufacture  and  market  raw  meat  and 
raw  animal  tissue  products,  more 
specific  guidance  for  industry  is 
warranted  for  how  such  products  could 
be  manufactured  and  labeled  to  protect 
pet  owners  and  pets  bom  risks 
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involving  food  safety  and  nutritional 
deficiency. 

n.  Significance  of  Guidance 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  The  draft  guidance,  when 
finalized,  will  represent  the  agency's 
cxirrent  thinking  about  the  manufacture 
and  labeling  of  raw  meat  foods  for 
companion  and  captive  noncompanion 
carnivores  and  omnivores.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regidations. 

m.t^nunents 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  regarding  this  draft 
guidance  document.  Two  copies  of 
mailed  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

IV.  Electronic  Access 

Electronic  comments  may  be 
submitted  on  the  Internet  at  http:// 
www. f da  .gov/dockets/ecomments.  Once 
on  this  site,  select  "02D-0468— 
Manufacture  and  Labeling  of  Raw  Meat 
Foods  for  Companion  and  Captive 
Noncompanion  Carnivores  and 
Omnivores"  and  follow  the  directions. 
Copies  of  this  draft  guidance  may  be 
obtained  on  the  Internet  from  the  CVM 
home  page  at  http://www.fda.gov/cvm. 


Respondents 


Dated:  December  8,  2002. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  02-31721  Filed  12-17-02;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget 
(OMB).  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  To  request  a  copy  of 
the  clearance  requests  submitted  to 
OMB  for  review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 
,  The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Pro)ect:  Cross-site  Evaluation 
of  the  Effectiveness  of  the  Infant 
Adoption  Awareness  Training  Program 
(lAATP)— NEW 

HRSA  proposes  to  evaluate  the  Infant 
Adoption  Awareness  Training  Program 
being  implemented  by  adoption 
organizations.  The  lAATP  is  authorized 
under  the  Children's  Health  Act  of  2000 
(CHA).  Title  XII,  Subtitle  A  to  develop, 
implement  and  evaluate  curricula  to 
achieve  the  goal  of  providing  adoption 
information  and  referrals  on  an  equal 
basis  with  other  courses  of  action 
included  in  non-directive  counseling  to 
pregnant  women.  National,  regional  and 
local  organizations  whose  primary 
purpose  includes  adoption  were  funded 
imder  lAATP  cooperative  agreements  to 
deliver  adoption  training  to  health  care 
workers  with  a  special  focus  on  those 
working  in  health  care  facilities  funded 


under  section  1001  and  section  330  of 
the  Public  Health  Service  Act  and  those 
receiving  grants  to  provide  health 
services  in  schools.  The  Children's 
Health  Act  mandates  that  the  Secretary 
submit  to  Congress  a  report  evaluating 
the  effectiveness  of  training  delivered 
under  the  lAATP  and  the  extent  to 
which  it  results  in  the  provision  of 
adoption  information  and  referrals  to 
pregnant  women  on  an  equal  basis  with 
other  courses  of  action  included  in  non- 
directive  counseling  to  pregnant 
women. 

To  determine  if  the  lAATP  is  effective 
in  achieving  the  intent  of  the 
congressional  mandate,  the  proposed 
study  will  assess  the  effect  of  lAATP 
training  on  knowledge,  attitudes  and 
self-reported  practices  for  health  care 
workers  who  counsel  pregnant  women 
in  health  care  settings.  An  estimated 
1,752  health  care  workers  who  regularly 
counsel  pregnant  women  and  who 
completed  LAATP  training  will  be 
recruited  into  the  study  and  will 
complete  a  15  minute  mail  survey 
instrument  covering  the  time  and  extent 
of  their  exposure  to  the  lAATP  training, 
as  well  as  knowledge,  attitudes  and  self- 
reported  practices  in  providing  adoption 
information  and  referrals  to  pregnant 
women.  A  comparison  group  of  572 
health  care  workers  who  perform 
pregnancy  counseling  but  did  not 
receive  the  lAATP  training,  will  receive 
a  mail  survey  on  their  knowledge, 
attitudes  and  self-reported  behaviors  in 
providing  adoption  information  and 
referrals  to  the  pregnant  women  that 
they  counsel. 

In  addition,  staff  of  each  of  the  four 
grantees.  their  trainers  and  trainees  will 
participate  in  interviews  and  focus 
groups  to  document  the  program 
development  and  training  processes  and 
delivery  of  the  lAATP.  For  each  grantee, 
there  will  be  one  and  half  hour 
individual  interviews  of  grantee  staff, 
one  focus  group  of  trainers  from  each  of 
four  grantees,  and  two  focus  groups  of 
trainees  from  each  of  four  grantee 
programs. 


Trainee  Survey  

Comparison  Group  Survey 
TeleptKxie  Focus  Group  ... 

Total 


Number  of  re- 
spondents 


1,144 

572 

36 


1,752 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


.25 

1.5 


Total  burden 
hours 


286 

143 

54 


483 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 


be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 


and  Budget,  NewExecutive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 
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Dated:  December  11.  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  02-31719  Filed  12-17-02:  8:45  am] 

BNJJNG  COOE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b{c)(4) 
and  552b(c){6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Spores  in 
Pancreatic  Cancer. 

Date:  February  24-26,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  1250  22nd  Street, 
NW.,  Washington.  DC  20037. 

Contact  Person:  Brian  E.  Wojcik,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  6116 
Executive  Boulevard,  Room  8019.  Bethesda, 
MD  20892,  301/402-2785. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  9,  2002. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-31826  Filed  12-17-02:  8:45  am] 
BHJJNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH 

National  Instttutes  of  Healtti  and 
Human  Services 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
G — Education. 

Date:  March  12-14,  2203. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW.  Washington,  DC 
20007. 

Contact  Person:  Harvey  P.  Stein,  PhD, 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8107,  Bethesda, 
MD  20892,  (301)  496-7481,  hs27p@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.932,  Cancer  Construction. 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Center  Support: 
93398,  Cancer  Research  Manpower:  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  December  9,  2002. 
LaVerae  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Dot.  02-31827  Filed  12-17-02;  8:45  am] 
BNXiNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healttt 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Hepatitis  C 
Prevention  Research. 

Date:  December  13,  2002. 

rime;  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicatfons. 

Place:  National  Institutes  of  Health.  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Michael  W.  Edwards, 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Room  750,  6707 
Democracy  Boulevard.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301  594-8886. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  December  10,  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-31818  Filed  12-17-02;  8:45  am) 

BHJJNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
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the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-29,  Review  of  R13 
Grants. 

Date:  December  17.  2002. 

Time:  11  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31.  31  Center  Drive,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive.  Natcher 
Building,  Rm.  4AN44F.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-32.  Review  of  R13 
Grants. 

Date:  December  20.  2002. 

Time.  11  AM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Natcher  Building.  45  Center  Drive.  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  Geroge  Hausch,  PhD, 
Acting  Director.  4500  Center  Drive.  Natcher 
Building.  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda.  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-26.  Review  of  R13 
Grants. 

Date:  February  19,  2003. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Lynn  M.  King,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  45  Center  Dr.,  Rm  4AN-38K, 
National  Institute  of  Dental  and  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6402,  (301)  594-5006. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  December  10.  2002. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-31819  Filed  12-17-02;  8:45  am] 

BILLING  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting 

Pursuant  of  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Deafiiess  and  Other 
Communication  Disorders  Advisory 
Coimcil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  542b(c)(6).  Titie  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Deahiess  and 
Other  Communication  Disorders  Advisory 
Council. 

Date:  January  31,  2003. 

Open:  8:30  a.m.  to  11:30  a.m. 

Agenda:  Staff  reports  on  divisional, 
programmatic,  and  special  activities. 

Place:  National  Institutes  of  Health, 
Building  31.  31  Center  Drive.  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  11:30  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31,  31  Center  Drive,  Conference 
Room  6.  Bethesda,  MD  20892. 

Contact  Person:  Craig  A.  Jordan.  Phd., 
Chief.  Scientific  Review  Branch  NIH/NIDCD/ 
DER,  Excutive  Plaza  South,  Room  400C, 
Bethesda,  MD  20892-7180,  (301)  496-8683. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  nongovemmt  .t 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  to  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page: 
www.nidcd.nih.gov/about/councils/ndcdac/ 
ndcdac.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posed  when  available. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  E)eafness  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  December  10.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-31820  Filed  12-17-02;  8:45  am) 
BILLING  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following    . 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Research  Centers  in  Trauma,  Bum, 
and  Perioperative  Injury  (PAR-02-092). 

Date:  January  6-8.  2003. 

Time:  7:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Boston  Copley  Place.  110 
Huntington  Avenue,  Boston,  MA  02116. 

Contact  Person:  Carole  H.  Latker,  PhD.. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  3AN-18B. 
Bethesda.  MD  20892.  (301)  594-2848, 
latkerc@nigms.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research:  93.862,  Genetics  and 
Developmental  Biology  Research:  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health.  HHS) 

Dated:  December  10.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-31822  Filed  12-17-02;  8:45  am) 

BILLING  COOe  4140-01-M 
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DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan- to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  f  )rth  in  sections 
552b(c)(4)  and  r,52b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  lanuary  16-17,  2003. 

Closed:  lanuary  16.  2003. 10:30  a.m.  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville.  MD  20852. 

Open:  January  17.  2003.  8:30  a.m.  to 
adjournment. 

Agenda:  Presentation  of  NIMH  Director's 
report  and  discussion  on  NIMH  program  and 
policy  issues. 

Place:  National  Institutes  of  Health. 
Building  31.  31  Center  Drive.  Conference 
Room  6C10.  Bethesda,  MD  20892. 

Contact  Person:  jane  A.  Steinberg.  PhD, 
Director,  Division  of  Extramural  Activities. 
National  Institute  of  Mental  Health,  NIH, 
Neuroscience  Center.  6001  Executive  Blvd.. 
Room  6154.  MSC  9609,  Bethesda.  MD  20892- 
9609.  301-443-5047. 

Any  member  of  the  public  interested  in 
presenting  oral  comments  to  the  committee 
may  notify  the  contact  person  listed  on  this 
notice  at  least  10  days  in  advance  of  the 
meeting.  Interested  individuals  and 
representatives  of  organizations  may  submit 
a  letter  of  intent,  a  brief  description  of  the 
organization  represented,  and  a  short 
description  of  the  oral  presentation.  Only  one 
representative  of  an  organization  may  be 
allowed  to  present  oral  comments  and  if 
accepted  by  the  committee,  presentations 
may  be  limited  to  five  minutes.  Both  printed 


and  electronic  copies  are  requested  for  the 
record.  In  addition,  any  interested  person 
may  file  written  comments  with  the 
committee  by  forwarding  their  statement  to 
the  Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name,  address, 
telephone  number  and  when  applicable,  the 
business  or  professional  affiliation  of  the 
interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  l.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nimh.nih.goy/council/advis.cfm,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  9,  2002. 
UVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  02-31823  Filed  12-17-02;  8:45  am) 

BILUNG  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

National  Institutes  of  Health 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for 
Biomedical  Imaging  and  Bioengineering. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Utle  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 


applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Biomedical  Imaging  and 
Bioengineering. 

Date:  January  16-17,  2003. 

Open:  January  16.  2003,  8  a.m.  to  3:30  p.m. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  National  Institutes  of  Health. 
Building  3lC,  Conference  Room  6,  31  Center 
Drive.  Bethesda.  MD  20892. 

Closed:  January  16,  2003,  3:30  p.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31C,  Conference  Room  6,  31  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  Joan  T.  Harmon.  Director, 
Division  of  Extramural  Activities,  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering,  6707  Democracy  Blvd.,  Suite 
200,  Bethesda.  MD  20892.  301-451-4776. 
harmonf&nibib.  nih  .gov. 

Dated:  December  9,  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-31825  Filed  12-17-02:  8:45  am] 
MIXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Advisory 
Council. 

Date:  January  23,  2003. 

Open:  8:30  a.m.  to  12  p.m. 

Agenda:  The  meeting  wall  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports. 

Place:  National  Institutes  of  Health, 
Building  31,31  Center  Drive,  Conference 
Room  6,  Bethesda.  MD  20892. 

Closed:  1  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  - 
Building  31,  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Cheryl  Kitt,  PhD,  Director, 
Division  of  Extramural  Activities,  National 
Institutes  of  Arthritis  and  Musculoskeletal 
and  Skin  Diseases,  1  Democracy  Blvd.,  Suite 
800,  Bethesda,  MD  20892,  (301j  594-2463. 
kittc@niams.nih.gov. 

(Catalogue  of  Federal  E)omestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  E)ecember  9,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-31828  Filed  12-17-02;  8:45  am] 

BtLUNG  CODE  414O-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel.  lAIMS 
Site  Visit— Cincinnati.  OH. 

Date:  January  5-7.  2003. 

Time:  January  5.  2003.  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Marriott  Kingsgate  Conference 
Hotel.  151  Goodman  Drive.  Cincinnati.  OH 
45219. 

Time:  January  6,  2003.  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Kingsgate  Conference 
Hotel.  151  Goodman  Drive.  Cincinnati.  OH 
45219. 

Time:  January  7.  :.003,  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Kingsgate  Conference 
Hotel.  151  Goodman  Drive.  Cincinnati.  OH 
45219. 

Contact  Person:  Merlyn  M.  Rodrigues.  MD. 
Ph.D..  Medical  Officer/SRA.  National  Library 
of  Medicine.  Extramural  Programs,  6705 
Rockiedge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library. 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  December  10,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-31821  Filed  12-17-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattonal  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public, -with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee,  Workgroup. 

Date:  January  27-28,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  Discussion  of  activities  to  evaluate 
organization  and  function  of  the  Center  for 
Scientific  Review  Process. 

Place:  National  Institutes  of  Health,  Two 
Rockiedge  Center,  Conference  Room  6087. 
6701  Rockiedge  Drive,  Bethesda.  MD  20892. 

Contact  Person:  Brent  B.  Stanfield,  PhD, 
Deputy  Director,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockiedge  Drive,  Room  3016.  MSC  7776. 
Bethesda.  MD  20892.  (301)  435-1114. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.csr.nih.gov/drgac/drgac.htm,  where  an 


agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306:  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  December  9,  2002. 
LaVeme  Y.  Stringfield, 
Director  Office  of  Federal  Advisory  Committee 
Policy. 
[FR  Doc.  02-31824  Filed  12-17-02;  8:45  am]- 

BILLING  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wilditfe  Service 

Reopening  of  Put>lic  Comment  Period 
for  Incidental  Take  Permits  for  the 
Alabama  Beach  Mouse 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  public 

comment  period. 

summary:  The  Fish  and  Wildlife  Service 
previously  annoimced  a  public 
conunent  period  concerning  a  notice  of 
intent  to  prepare  an  Environmental 
Impact  Statement.  67  FR  62809  (October 
8.  2002).  The  previous  notice  indicated 
that  the  comment  period  ended  on 
November  22.  2002;  however,  the 
comment  form  distributed  at  the 
October  29,  2002.  scoping  meeting 
incorrectly  indicated  that  the  comment 
period  ended  on  November  29.  2002, 
inadvertently  extending  the  comment 
period  an  additional  7  days.  In  order  to 
assure  that  all  interested  parties  are  able 
to  comment  on  the  preparation  of  an 
EIS.  we  are  re-opening  the  comment 
period  for  15  days. 

The  environmental  impact  statement 
would  address  the  proposed  Gulf 
Highlands  Area  Habitat  Conservation 
Plan  (HCP)  and  issuance  of  two  permits 
for  the  incidental  take  of  the  Alabama 
beach  mouse.  Comments  previously 
submitted  between  October  8.  2002.  and 
November  29.  2002.  need  not  be 
resubmitted  as  they  will  be  incorporated 
into  the  public  record  and  will  be  fully 
considered  in  the  final  determination  on 
the  proposal.  These  permits  are  for  the 
construction,  occupancy,  use.  operation, 
and  maintenance  of  two  residential/ 
recreational  condominium  projects — the 
Gulf  Highlands  Condominiums  by  Gulf 
Highlands  LLC  and  Beach  Club  West  by 
Fort  Morgan  Paradise  Joint  Venture  on 
the  Fort  Morgan  Peninsula,  in  Baldwin 
County,  Alabama. 

DATES:  Written  conunents  concerning 
our  intent  to  prepare  an  EIS  and 


77506  Federal  Register/ Vol.  67,  No.  243 /Wednesday.  December  18,  2002 /Notices 


concerning  the  HCP  should  be  received 
on  or  before  January  2,  2003. 
ADDRESSES:  Persons  wishing  to  review 
the  application  and  HCP  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office  at  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
GA  30345  (Attn:  Endangered  Species 
Permits.)  or  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  1208-B  Main  Street, 
Daphne,  AL  36526  (Attn:  Ms.  Barbara 
Allen).  Documents  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
regional  office.  Written  data  or 
comments  concerning  the  HCP  and  our 
notice  of  intent  to  prepare  an  EIS  should 
be  submitted  to  the  Regional  Office. 
Please  reference  permit  numbers  TE- 
007985-0  (Gulf  Highlands)  and  TE- 
031307-0  (Fort  Morgan  Peninsula  Joint 
Venture)  in  such  comments,  or  in 
requests  for  documents. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aaron  Valenta,  Regional  Permit 
Coordinator,  [see  ADDRESSES  above), 
telephone:  404/679-4144;  or  Ms. 
Barbara  Allen,  Fish  and  Wildlife 
Biologist,  Daphne  Field  Office,  (see 
ADDRESSES  above),  telephone:  334/441- 
5181,  extension  33. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  residential/recreational 
condominium  developments  will  be 
located  on  approximately  196  acres  in 
south  Baldwin  County.  Alabama, 
between  State  Highway  180  and  the 
Gulf  of  Mexico  (Section  28.  Township  9 
South.  Range  2  East)  about  twelve  miles 
west  of  Highway  59  in  Gulf  Shores. 
Alabama,  on  the  Fort  Morgan  Peninsula. 

Some  of  the  Applicants'  future 
activities  have  the  potential  to  impact 
species  subject  to  protection  under  the 
Act,  including  the  Alabama  beach 
mouse  (Pero/Tjyscus  polionotus 
ammobates).  Section  10(a)(1)(B)  permits 
non-Federal  landowners  to  take 
endangered  and  threatened  species, 
provided  the  take  is  incidental  to 
otherwise  lawful  activities  and  will  not 
appreciably  reduce  the  likelihood  for 
the  survival  and  recovery  of  the  species 
in  the  wild,  among  other  permit 
issuance  criteria.  An  applicant  for  a 
permit  under  section  10  of  the  Act  must 
prepare  and  submit  to  the  Service  for 
approval  a  plan  containing,  among  other 
things,  a  strategy  for  minimizing  and 
mitigating  all  take  associated  with  the 
proposed  activities  to  the  maximum 
extent  practicable.  The  applicant  must 
also  ensure  that  adequate  funding  for 
implementation  of  the  plan  will  be 
provided. 

The  Applicants  have  initiated  and 
continued  discussions  with  the  Service 
regarding  the  possibility  of  Permits  and 


an  associated  HCP  for  their  activities  on 
lands  to  be  covered  by  the  Permits. 
General  activities  proposed  for  permit 
coverage  include  residential, 
commercial  and  industrial 
development,  construction,  and 
maintenance  activities. 

The  Service  previously  considered  the 
Applicants'  HCP  in  an  Environmental 
Assessment  and  issued  a  finding  of  no 
significant  impact.  67  FR  17089  (April 
9,  2002).  That  environmental  analysis 
was  challenged  in  an  action  for  judicial 
review  brought  by  Sierra  Club  and 
Friends  of  the  Earth.  The  United  States 
District  Court  for  the  Southern  District 
of  Alabama  granted  a  preliminary 
injunction  against  any  take  of  the 
Alabama  beach  mouse  pursuant  to  the 
permits  previously  issued  to  Applicants. 
Sierra  Club  and  Friends  of  the  Earth  v. 
Norton,  207  F.  Snpp.  2d.  1310  (S.D.  Ala. 
2002). 

Subsequently,  the  Service  determined 
to  revisit  the  earlier  NEPA  analysis  for 
this  HCP  and  the  issued  permits.  See 
Defendant's  Motion  for  Voluntary 
Remand,  Sierra  Club  and  Friends  of  the 
Earth  v.  Norton.  No.  CV-02-0258-CB- 
C  (S.D.  Ala.  Aug.  8,  2002).  The  Service 
has  decided,  and  announces  through 
this  and  the  previous  notice,  its  intent 
to  review  the  proposed  HCP  and  the 
environmental  effects  of  issuing  the 
permits  through  preparation  of  an  EIS. 

The  environmental  review  will 
analyze  the  Applicants'  proposed  HCP 
as  well  as  a  full  range  of  reasonable 
alternatives  and  the  associated  impacts 
of  each.  The  Service  is  currently  in  the 
process  of  developing  alternatives  for 
analysis.  The  alternatives  identified  to 
date  are  as  follows: 

Alternative  i^No  action:  The  service 
would  not  re-affirm  the  ITPs. 

Alternative  2 — Development 
according  to  original  Gulf  Highlands 
Subdivision  plat:  A  portion  of  the 
Applicants'  properties  were  originally 
platted  and  zoned  for  single  family 
residential  development  by  the  Baldwin 
County  Planning  Commission.  This 
development  alternative  involves 
development  according  to  the  original 
plat  or  by  additional  platting  and 
subdivision  of  the  lands. 

Alternative  3 — Development  with 
primary  features  occupying  full  width  of 
the  escarpment:  Alternative  3  consists  of 
the  residential  high-rise  building 
complexes  placed  atop  the  escarpment. 

Alternative  4 — Development  entirely 
north  of  the  escarpment:  This 
alternative  would  involve  development 
of  residential  condominium  buildings 
and  infrastructure  approximately  300 
feet  north  of  the  escarpment  for  both 
projects. 


Alternative  5 — ^Development  of 
portions  of  the  escarpment  with  a  325- 
ft.  habitat  corridor  between  the  projects: 
Alternative  5  consists  of  the 
development  of  the  same  number  of 
units,  but  placed  on  different  portions  of 
the  escarpment  and  adjacent  areas.  This 
development  configuration  would  result 
in  the  preservation  of  an  undeveloped 
corridor  of  ABM  habitat  approximately 
325  feet  wide  separating  the  individual 
developments  and  connecting  the 
interior  scrub  areas  with  the  designated 
critical  habitat  to  the  south  of  the 
developments. 

Alternative  6 — Development  of  onsite 
mitigation  including  a  909-foot  corridor 
connecting  adjacent  primary/secondary 
dunes  and  escarpment  to  the  interior: 
This  alternative  increases  the  width  of 
the  undeveloped  corridor  described 
above  and  repositions  the  corridor  to  the 
west  side  of  the  property.  This 
alternative  provides  for  dedication  of 
105.5  acres  of  Applicant-owned  lands 
into  conservation  status  via  covenants, 
conditions  and  restrictions  attached  to 
the  property,  and  conditions  of  any  FTP 
that  might  be  issued. 

Persons  wishing  to  provide  relevant 
information  and  comments  regarding 
this  activity  should  submit  these  to  the 
above  address.  For  information,  please 
contact  the  individual  identified  above 
in  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  as 
amended  (42  U.S.C.  4321  et  seq.)  and  its 
implementing  regulations  (40  CFR  parts 
1500  through  1508),  and  with  other 
appropriate  Federal  laws  and 
regulations,  policies,  and  procedures  of 
the  Service  for  compliance  with  those 
regulations.  It  is  estimated  that  the  draft 
EIS  will  be  available  for  public  review 
in  early  2003. 

Dated:  December  4.  2002. 
Sam  D.  Hamilton, 
Regional  Director. 
(FR  t)oc.  02-31777  Filed  12-17-02;  8:45  am) 

MLUNG  COOe  431l>-«6-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Servic* 

Availability  of  a  Draft  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  incidental  Talte 
Permit  for  The  Meadows,  Douglas 
County,  CO 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
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ACTKW:  Notice  of  availability  and 
receipt  of  application. 

SUMMARY:  Castle  Rock  Development 
Company  and  Castle  Rock  Land 
Company  have  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  permit  would  authorize  the 
incidental  take  of  Preble's  meadow 
jumping  mouse  [Zapus  hudsonius 
preblefi  ("Preble's  "),  federally  listed  as 
threatened,  and  loss  and  modification  of 
its  habitat  associated  with  construction 
and  use  of  a  portion  of  The  Meadows 
property  in  the  Town  of  Castle  Rock, 
Colorado.  The  permit  woidd  be  in  effect 
for  30  years  from  the  date  of  issuance. 

We  announce  the  receipt  of  the 
applicants'  incidental  take  permit 
application  that  includes  a  combined 
proposed  Habitat  Conservation  Plan 
(HCP)  and  Environmental  Assessment 
(EA)  for  the  Preble's  at  The  Meadows. 
The  proposed  HCP/EA  is  available  for 
public  comment.  It  fully  describes  the 
proposed  project  and  the  measures  the 
applicants  would  undertake  to 
minimize  and  mitigate  project  impacts 
to  Preble's. 

The  Service  requests  comments  on  the 
Plan  for  the  proposed  issuance  of  an 
Incidental  Take  Permit.  We  provide  this 
notice  pursuant  to  section  10(c)  of  the 
Act  and  National  Environmental  Policy 
Act  regulations  (40  CFR  1506.6).  All 
comments  on  the  Plan  and  permit 
application  will  become  part  of  the 
administrative  record  and  will  be 
available  to  the  public. 

DATES:  Written  comments  on  the  permit 
application,  Habitat  Conservation  Plan, 
and  Enviroimiental  Assessment  should 
be  received  on  or  before  February  18, 
2003. 

ADDRESSES:  Comments  regarding  the 
permit  application  and  HCP/EA  should 
be  addressed  to  LeRoy  Carlson,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Colorado  Field  Office,  755 
Parfet  Street,  Suite  361,  Lakewood, 
Colorado  80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Under,  Fish  and  Wildlife 
Biologist,  Colorado  Field  Office, 
telephone  (303)  275-2370. 

SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Individuals  wishing  copies  of  the 
HCP/EA  and  associated  documents  for 
review  should  immediately  contact  the 
above  office.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 


hours  at  the  Lakewood,  Colorado,  Field 
Office  (see  ADDRESSES  above). 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  a 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
Act,  in  part,  as  to  kill,  harm,  or  harass 
a  federdly  listed  species.  However,  the 
Service  may  issue  permits  to  authorize 
"incidental  take"  of  listed  species  under 
limited  cinnmistances.  Incidental  take  is 
defined  under  the  Act  as  take  of  a  listed 
species  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity  under  limited 
circumstances.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32. 

The  applicants  plan  to  develop 
portions  of  The  Meadows  in  Douglas 
County,  Colorado,  that  may  constitute 
habitat  for  the  Preble's.  Such 
development  would  include  commercial 
parcels,  water  well  construction  and  a 
recreational  trail  extension.  The 
plaiming  area  for  the  permit  application 
is  approximately  194  hectares  (480 
acres)  and  is  located  west  of  Interstate 
Highway  25  (1-25),  within  the  corporate 
boundaries  of  the  Town  of  Castle  Rock. 
The  area  subject  to  the  permit 
application  straddles  the  East  Plum 
Creek  drainage  and  is  entirely  contained 
within  two  major  railway  lines,  with  the 
exception  of  one  small  parcel.  An 
existing  bridge  spans  East  Plum  Creek 
and  carries  The  Meadows  Parkway  as  it 
crosses  the  property  on  the  southern 
(upstream)  portion  of  the  property.  The 
project  would  permanently  alter  a  total 
of  3.5  hectares  (8.6  acres)  of  vegetation 
within  the  riparian  corridor  and  would 
temporarily  alter  an  additional  10.06 
hectares  (24.87  acres)  of  vegetation.  As 
discussed  below,  the  applicants  propose 
a  number  of  measures  to  mitigate 
possible  impacts  of  the  proposed  action. 

Alternatives  considered  in  addition  to 
the  proposed  action  were:  alternative 
site  design  based  on  land  use  plans 
approved  by  the  Town  of  Castle  Rock, 
alternative  site  location,  wait  for  a 
regional  10(a)(1)(B)  permit,  and  no 
action.  None  of  these  alternatives 
eliminated  potential  take  of  Preble's. 

Only  one  federally  listed  species,  the 
threatened  Preble's,  occurs  onsite  and 
has  the  potential  to  be  adversely 
affected  by  the  project.  To  mitigate 
impacts  that  may  result  ftt)m  incidental 
take,  the  HCP  provides  that  mitigation 
will  include  the  dedication  of  17.5 
hectares  (43.3  acres)  of  additional  open 
space  (in  addition  to  98.6  hectares 
(243.7  acres)  already  designated  as  open 
space),  enhancement  of  habitat  within  4 
hectares  (10  acres)  of  existing  open 


space,  segregation  of  commercial  areas 
and  riparian  areas  with  barriers, 
revegetation  of  areas  of  temporary 
disturbance  with  native  vegetation, 
limitations  on  project  sizes,  limitations 
on  access,  elimination  of  cattle  grazing, 
and  regulation  of  trail  use  and  location. 
All  efforts  will  be  made  to  minimize  the 
temporary  disturbance  during 
construction  of  water  wells  and  water 
delivery  systems  and  impacts  to  in- 
stream  flows.  All  construction  will  be 
initiated  between  October  15  and  April 
30  to  minimize  and  avoid  impacts  to 
Preble's. 

The  Applicants  are  committed  to 
providing  the  necessary  funding  to 
support  the  mitigation.  The  Applicants 
will  place  the  necessary  funds  into  an 
escrow  or  similar  type  accoimt  that  will 
limit  use  of  the  funds  to  mitigation 
activities. 

This  notice  is  provided  piu^uant  to 
section  10(c)  of  the  Act.  We  will 
evaluate  the  permit  application,  the 
plan,  and  comments  submitted  therein 
to  determine  whether  the  application 
meets  the  requirements  of  section 
10(a)(1)(B)  of  the  Act.  If  it  is  determined 
that  those  requirements  are  met.  a 
permit  will  be  issued  for  the  incidental 
take  of  the  Preble's  in  conjunction  with 
the  construction  and  use  of  The 
Meadows.  The  final  permit  decision 
will  be  made  no  sooner  than  60  days 
from  the  date  of  this  notice. 

Dated:  December  4.  2002. 
Ralph  O.  Morgenweck, 
Regional  Director,  Denver,  Colorado. 
[FR  Doc.  02-31773  Filed  12-17-02;  8:45  am] 
BKIMG  COOE  4310-S»-^ 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Neotropical  Migratory  Bird 
Conservation  Act:  Request  for  Grants 
Proposals  for  Year  2003 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  Fish  and 
Wildlife  Service  (Service)  is  accepting 
proposals  for  funding  under  the 
Neotropical  Migratory  Bird 
Conservation  Act  (Act)  program. 
Projects  may  b^  for  protection  and 
management  of  neotropical  migratory 
bird  populations;  maintenance, 
management,  protection,  and  restoration 
of  their  habitats;  research  and 
monitoring;  law  enforcement;  and 
community  outreach  and  education. 
Profects  may  be  located  in  the  United 
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States,  Latin  America,  or  the  Caribbean. 
Projects  require  matching  funds. 
DATES:  Proposals  must  be  sent  no  later 
than  Friday.  January  31,  2003. 
ADDRESSES:  Application  materials  may 
be  found  at  http://birdhabitat.fws.gov. 
Proposals  may  be  submitted  as  cui 
electronic  mail  attachment  to 
neotmpicaI@fws.gov,  or  sent  on  a 
computer  disk  to:  NMBCA  Program, 
Division  of  Bird  Habitat  Conservation. 
U.S.  Fish  and  Wildlife  Service,  Mail 
Stop  MBSP — 4075.  4401  North  Fairfax 
Drive,  Arlington.  Virginia  USA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Doug  Ryan  or  Office  Secretary,  Division 
of  Bird  Habitat  Conservation,  (703)  358- 
1784;  facsimile  (703)  358-2282. 
SUPPLEMENTARY  INFORMATION:  The 
purposes  of  the  Neotropical  Migratory 
Bird  Conservation  Act  (Act)  are  to: 

1.  Perpetuate  healthy  populations  of 
neotropical  migratory  birds; 

2.  Assist  in  the  conservation  of  these 
birds  by  supporting  conservation 
initiatives  in  the  United  States,  Latin 
America,  and  the  Caribbean;  and 

3.  Provide  financial  resources  and 
foster  international  cooperation  for 
those  initiatives. 

The  Act  authorizes  $5  million  for  this 
program,  and  Congress  appropriated  $3 
million  for  Fiscal  Year  (FY)  2002.  The 
program  is  expected  to  be  funded  in  FY 
2003.  At  a  minimum,  75  percent  of  this 
money  will  be  available  for  projects 
outside  the  United  States.  The 
maximum  individual  award  for  FY2003 
will  be  S250.000.  Federal  funds 
requested  under  the  Act  must  be 
matched  3:1  by  non-Federal  funds.  That 
is,  for  every  U.S.  Federal  dollar,  three 
non-U. S.  Federal  dollars  are  required  for 
the  project.  For  projects  in  the  United 
States,  the  non-Federal  share  must  be  in 
cash.  For  projects  in  Latin  America  and 
the  Caribbean,  the  non-Federal  share 
may  be  cash  or  an  in-kind  contribution. 

Projects  may  be  located  in  the  United 
States  and  in  all  countries  of  Latin 
America  and  the  Caribbean,  with  the 
exception  of  Cuba.  Projects  in  Canada 
are  not  eligible  for  this  funding. 

An  applicant  may  be  an  individual, 
corporation,  partnership,  trust, 
association,  other  private  entity, 
government  agency  in  the  United  States 
or  a  foreign  country,  or  an  international 
organization. 

The  information  collection 
requirements  associated  with  grant 
proposals  under  the  Act  are  approved 
under  Office  of  Management  and  Budget 
(OMB)  control  number  1018-0113, 
which  expires  on  November  30.  2005. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number.  The  information 
collection  solicited:  is  necessary  to  gain 
a  benefit  in  the  form  of  a  grant,  as 
determined  by  the  Fish  and  Wildlife 
Service;  is  necessary  to  determine  the 
eligibility  and  relative  value  of  projects; 
results  in  an  approximate  paperwork 
burden  of  40  hours  per  application;  and 
does  not  carry  a  premise  of 
confidentiality.  The  information 
collections  in  this  program  will  not  be 
part  of  a  system  of  records  covered  by 
the  Privacy  Act  (5  U.S.C.  552(a)). 

Dated:  November  14.  2002. 
Steve  Williams, 

Director. 

|FR  Doc.  02-31836  Filed  12-17-02:  8:45  am] 

BILUNG  CODE  4310-55-<> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Klamath 
Fishery  Management  Council 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fisher>'  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  hear  technical 
reports,  to  discuss  and  develop  Klamath 
fall  Chinook  salmon  harvest 
management  options  for  the  2003 
season,  and  to  make  recommendations 
to  the  Pacific  Fishery  Management 
Council  and  other  agencies. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  3 
p.m.  to  8  p.m.  Sunday.  March  9.  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Red  Lion  Hotel  Sacramento.  1401 
Arden  Way.  Sacramento.  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Detrich,  Project  Leader.  U.S.  Fish  and 
Wildlife  Service.  1829  South  Oregon 
Street.  Yreka.  California  96097. 
telephone  (530)  842-5763. 
SUPPLEMENTARY  INFORMATION:  At  the 
March  9.  2003.  meeting,  the  Klamath 
Fishery  Management  Council  may 
schedule  short  follow-up  meetings  to  be 
held  between  March  10.  through  March 
14.  2003,  at  the  Red  Lion  Hotel 


/ 


Sacramento.  1401  Arden  Way, 
Sacramento,  California,  where  the 
Pacific  Fishery  Management  Council 
will  be  meeting. 

For  background  information  on  the 
Klamath  Fishery  Management  Council, 
please  refer  to  the  notice  of  their  initial 
meeting  that  appeared  in  the  Federal 
Register  on  July  8.  1987  (52  FR  25639). 

Dated :  December  11 ,  2002 . 
)ohn  Engbring, 

Manager.  California/Nevada  Operations 
Office,  Sacmmento,  CA. 
|FR  Doc.  02-31778  Filed  12-17-02;  8:45  am) 
BHJJNG  CODE  4310-«5-f> 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Klamath 
Fishery  Management  Council 

agency:  Fish  and  Wildlife  Service." 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  aimounces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  hear  technical 
reports  (including  the  ocean  stock 
projection  for  Klamath  River  fall 
Chinook  in  2003).  review  the  2002 
fishery  season,  and  discuss  and  plan 
management  of  the  2003  season.  The 
meeting  is  open  to  the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  9 
a.m.  to  5  p.m.  on  Thursday.  February 
27.  2003.  and  from  8  a.m.  to  5  p.m.  on 
Friday,  February  28,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Best  Western  Beachfront  Inn,  16008 
Boat  Basin  Road,  Brookings,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Detrich,  Project  Leader,  U.S.  Fish  and 
Wildlife  Service,  1829  South  Oregon 
Street,  Yreka,  California  96097. 
telephone  (530)  842-5763. 

SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Fishery  Management  Council,  please 
refer  to  the  notice  of  their  initial 
meeting  that  appeared  in  the  Federal 
Register  on  July  8. 1987  (52  FR  25639). 
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Dated :  December  1 1 .  2002 . 
John  Engbring. 

Acting  Manager,  California/Nevada 
Operations  Office,  Sacramento,  CA. 
[FR  Doc.  02-31779  Filed  \2-l7-02;  8:45  am] 

BILLING  CODE  4310-S5-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldltfe  Service 

Notice  Of  Meetings  of  Itie  Klamath 
River  Basin  Fisheries  Task  Force 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces 
meetings  of  the  Klamath  River  Basin 
Fisheries  Task  Force  (Task  Force), 
established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act  (16  U.S.C.  460ss  et  seq.). 
The  meetings  are  open  to  the  public. 
The  purpose  of  the  meetings  is  to 
continue  providing  recommendations 
from  the  affected  interests  to  the 
Department  of  the  Interior  on 
implementation  of  their  program  to 
restore  anadromous  fisheries,  including 
salmon  and  steelhead,  of  the  Klamath 
River  in  California  and  Oregon. 

DATES:  The  first  meeting  will  be  fit)m  9 
a.m.  to  5  p.m.  on  February  19.  2003,  and 
fitjm  8  a.m.  to  1  p.m.  on  February  20. 
2003.  The  second  meeting  will  be  from 
9  a.m.  to  5  p.m.  on  Jime  18,  2003,  and 
from  8  a.m.  to  1  p.m.  on  June  19,  2003. 
The  third  meeting  will  be  from  9  a.m. 
to  5  p.m.  on  October  22,  2003.  and  from 
8  a.m.  to  1  p.m.  on  October  23,  2003. 

ADDRESSES:  The  first  meeting  will  be 
held  at  the  Best  Western  Beachfront  Inn, 
16008  Boat  Basin  Road,  Brookings. 
Oregon.  The  second  meeting  will  be 
held  at  the  North  Coast  Inn,  4975  Valley 
West  Blvd.  Areata.  California.  The  third 
meeting  will  be  held  at  the  Convention 
Center,  Best  Western  Miner's  Inn,  112  E. 
Miner  Street,  Yreka.  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Detrich,  Project  Leader,  U.S.  Fish  and 
Wildlife  Service,  1829  South  Oregon 
Street,  Yreka,  California  96097. 
telephone  (530)  842-5763. 

SUPPLEMENTARY  INFpRMATION:  For 

background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 


Dated:  December  1 1 .  2002. 
John  Engbring, 

Manager,  California/Nevada  Operations 

Office,  Sacramento,  CA. 

[FR  Doc.  02-31780  Filed  12-17-02;  8:45  am] 

BUJJNGCOOE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

summary:  Under  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497.  25  U.S.C. 
2710.  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  a 
notice  of  the  approved  Tribal-State 
compacts  for  the  purpose  of  engaging  in 
Class  in  gaming  activities  on  Indian 
lands.  The  Assistance  Secretary — Indian 
Affairs,  Department  of  the  Interior, 
through  his  delegated  authority,  has 
approved  Amendment  VII  to  the  Class 
III  gaming  compact  between  the  Burns- 
Paiute  Tribe  and  the  State  of  Oregon. 
EFFECTIVE  DATE:  Decembw  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs.  Washington,  DC  20240, 
(202)  219-^066. 

Dated:  November  13,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-31874  Filed  12-17-02;  8:45  am] 

BILUNG  CODE  431(MN-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-310-1820-AE] 

Notice  of  Public  Meeting:  Northwest 
California  Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  hi  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  and  the  Federal 
Advisory  Committee  Act  of  1972 
(FACA),  the  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Northwest  California  Resoim:e 
Advisory  Council  will  meet  as  indicated 
below. 

DATES:  The  meeting  virill  be  held 
Wednesday  and  Thursday,  Jan.  29  and 


30.  in  the  Conference  Room  of  the 
Bureau  of  Land  Management's  Areata 
Field  Office.  1695  Heindon  Road. 
Areata,  California.  On  Jan.  29,  the 
meeting  convenes  at  10  a.m  for  a  field 
trip  to  public  lands  managed  by  the 
BI^  Areata  Field  Office.  Members  of 
the  public  are  welcome.  They  must 
provide  their  own  transportation  and 
lunch.  On  Jan.  30,  the  meeting  begins  at 
8  a.m.  Time  for  public  comments  has 
been  set  aside  for  1  p.m.  on  Jan.  30. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Bums,  BLM  Ukiah  field  manager,  2550 
North  State  Street,  Ukiah,  CA,  (707) 
468-4000;  or  BLM  Public  Affairs  Officer 
Joseph  J.  Fontana.  telephone  (530)  252- 
5332. 

SUPPLEMENTARY  INFORMATION:  The  12- 
member  council  advises  the  Secretary  of 
the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Northwest  California.  At 
this  meeting,  agenda  topics  will  include 
discussion  about  a  management  plan 
update  for  the  King  Range  National 
Conservation  Area,  and  work  planning 
for  the  coming  year.  The  council  wrill 
also  hear  status  reports  from  the 
managers  of  the  BLM's  Areata,  Ukiah 
and  Redding  field  offices. 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  present 
written  comments  to  the  council.  Each 
formal  council  meeting  will  have  time 
allocated  for  public  comments. 
Depending  on  the  nimiber  of  persons 
wishing  to  speak,  and  the  time 
available,  the  time  for  individual 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  and  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated:  December  10,  2002. 
Joseph  J.  Fontana, 

Public  Affairs  Officer. 

(FR  Doc.  02-31747  Filed  12-17-02;  8:45  am) 

BOJJNC  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-91 0-03-0777-30] 

Northeastern  Great  Basin  Resource 
Advisory  CouncH;  Notice  of  2003 
Meetings,  Lx>cations,  and  Times 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  2003  meetings, 
locations,  and  times  for  the 
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Northeastern  Great  Basin  Resource 
Advisory  Council  (Nevada). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Nevada 
Northeastern  Great  Basin  Resource 
Advisory  Council  (RAC),  will  meet  as 
indicated  below.  Topics  for  discussion 
at  each  meeting  will  include,  but  are  not 
limited  to:  February  14,  2003  (Eureka, 
Nevada) — update  on  noxious  weed 
program,  mining  update,  Ely  Resource 
Management  Plan  (RMP)  status  report, 
vegetation  guidelines  update,  and 
California  National  Historic  Trail 
Interpretive  Center  update;  June  19, 
2003  (Ely,  Nevada) — possible  joint 
session  with  Mojave/Southem  Great 
Basin  RAC,  review  of  Elko  RMP  Fire 
Management  Amendment,  and  review 
of  final  Off-Highway  Vehicle  (OHV) 
guidelines;  September  12,  2003  (Battle 
Mountain.  Nevada) — review  of 
Appropriate  Management  Levels  (AML) 
for  Wild  Horse  and  Burro  Program,  fire 
season  status  update,  and  Great  Basin 
Restoration  Initiative  update. 

Managers'  reports  of  lield  office 
activities  will  be  given  at  each  meeting. 
The  council  may  raise  other  topics  at 
any  of  the  three  planned  meetings. 
DATES  AND  TIMES:  The  RAC  will  meet 
three  times  in  2003  on  February  4  at  the 
Eureka  Opera  House.  31  South  Main, 
Eureka,  Nevada;  on  June  19  at  the  BLM 
Ely  Field  Office.  702  North  bidustrial 
Way,  Ely,  Nevada;  and  on  September  12 
at  the  BLM  Battle  Mountain  Field 
Office,  50  Bastian  Road,  Battle 
Mountain.  Nevada.  All  meetings  are 
open  to  the  public.  Each  meeting  will 
last  from  9  a.m.  to  5  p.m.  and  will 
include  a  general  public  comment 
period,  where  the  public  may  submit 
oral  or  written  comments  to  the  RAC. 
Each  public  comment  period  will  begin 
at  approximately  1  p.m.  unless 
otherwise  listed  in  each  specific,  final 
meeting  agenda. 

Finaldetailed  agendas,  with  any 
additions/corrections  to  agenda  topics, 
locations,  field  trips  and  meeting  times, 
will  be  available  on  the  internet  at  least 
14  days  before  each  meeting,  at  http:// 
www.nv.blm.gov/Tac,  hard  copies  can 
also  be  mailed  or  sent  via  FAX. 
Individuals  who  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations,  or 
who  wish  a  hard  copy  of  each  agenda, 
should  contact  Mike  Brown,  Elko  Field 
Office,  3900  East  Idaho  Street,  Elko, 
Nevada  89801,  telephone  (775)  753- 
0386  no  later  than  10  days  prior  to  each 
meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Brown.  Public  Affairs  Officer,  Elko 
BLM  Field  Office  3900  E.  Idaho  Street, 
Elko,  NV  89801.  Telephone:  (775)  753- 
0386.  E-mail:  mbTown®nv. blm.gov. 

Dated:  December  11.  2002. 
David  Stout, 
Associate  Field  Manager. 
IFR  Doc.  02-31844  Filed  12-17-02;  8:45  am] 
BNJJNGCOOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-03-1 42&-BJ] 

Notice  of  Filing  of  Plats  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office. 
Buj«au  of  Land  Management.  Santa  Fe. 
New  Mexico.  (30)  thirty  calendar  days 
from  the  date  of  this  publication 
Indian  Meridian.  Oklahoma: 
T.  26  N..  R.  24  W..  approved 

November  13.  2002,  for  Group  72 

OK; 
T.  2  S..  R.  12  W..  approved  September 

23.  2002.  for  Group  89  OK; 
New  Mexico  Principal  Meridan,  New 

Mexico: 
T.  24  N..  R.  12  W..  approved  October 

29.  2002.  for  Group  963  NM; 
Amended  Supplemental  Plat  for: 

T.  13  N..  R.  3  E..  approved  September 

30.  2002,  NM; 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director.  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  a  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 


Office,  Bureau  of  Land  Management. 
P.O.  Box  27115.  Santa  Fe.  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
form  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated:  November  29.  2002. 
Robert  A.  Castas, 
Acting  Chief  Cadastral  Surveyor. 
IFR  Doc.  02-31845  Filed  12-17-02;  8:45  am] 
BILUNQ  CODE  4310-^B-M 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMUgation  No.  731-TA-747  (Final)] 

Fresh  Tomatoes  From  Mexico 

agency:  United  States  International 

Trade  Commission. 

action:  Cancellation  of  hearing. 

SUMMARY:  On  September  5,  2002,  the 
Commission  published  notice  in  the 
Federal  Register  of  the  scheduling  of  its 
investigation,  including  a  hearing  to  be 
held  on  December  16,  2002.  On 
December  4.  2002,  the  Department  of 
Commerce  and  Mexican  tomato 
growers/exporters  accounting  for 
substantially  all  exports  of  fresh 
tomatoes  from  Mexico  to  the  United 
States  signed  a  suspension  agreement 
suspending  the  antidumping 
investigation  on  fresh  tomatoes  from 
Mexico.  The  agreement  will  take  effect 
upon  its  publication  in  the  Federal 
Register.  Accordingly,  the  Commission 
gives  notice  that  its  hearing  in  this 
investigation  is  cancelled.  The 
Commission  unanimously  determined 
that  no  earlier  announcement  of  this 
cancellation  was  possible. 
EFFECTIVE  DATE:  December  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-UNE)  at  http://dockets.usitc.gov/ 
eol/public. 

Authority:  This  hearing  is  being  cancelled 
under  authority  of  title  VII  of  the  Tariff  Act 
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of  1930;  this  notice  is  published  pursuant  to 
sections  207.21  and  207.40  of  the 
Commission's  rules  (19  CFR  207.21  and 
207.40). 

By  order  of  the  Ck)mmission. 

Issued:  December  12.  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  02-31772  Filed  12-17-02;  8:45  am) 
BILUNG  COOe  7Q20-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Coliection 
Activities:  Comment  Request 

ACTION:  Request  OMB  emergency 
approval  and  60-day  notice; 
immigration  bond;  Form  1-352. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a){2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
INS  is  requesting  emergency  review 
from  OMB  of  this  information  collection 
to  ensure  the  INS  has  the  necessary  time 
to  complete  Paperwork  Reduction  Act 
clearance  process  while  maintaining  the 
effectiveness  of  the  program.  OMB 
approval  has  been  requested  by 
December  31.  2002.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days. 

All  comments  and/or  questions 
pertaining  to  this  pending  request  for 
emergency  approval  must  be  directed  to 
OMB.  Office  of  Information  and 
Regulatory  Affairs.  Attention:  Ms.  Karen 
Lee.  Department  of  Justice  Desk  Officer, 
725-1 7th  Street.  NW..  Room  10235, 
Washington,  DC  20503. 

Comment  are  encouraged  and  will  be 
accepted  for  sixty  days  until  February 
18,  2003.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  to  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Immigration  Bond. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-352.  Detention  and 
Deportation  Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
household.  The  data  collected  on  this 
form  is  used  by  the  INS  to  ensure  that 
the  person  or  company  posting  the  bond 
is  aware  of  the  duties  and 
responsibilities  associated  with  the 
bond.  The  form  serves  the  purpose  of 
instruction  in  the  completion  of  the 
form,  together  with  an  explanation  of 
the  terms  and  conditions  of  the  bond. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  30,  000  responses  at  30 
minutes  (.50)  per  response. 

(6)  At  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  15,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrujnent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  425  I  Street.  NW..  Room  4304. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 


If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  December  12,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  02-31756  Filed  12-17-02;  8:45  am] 
BtLUNQ  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 

Agency  information  Collection 
Activtties:  Proposed  Coliection: 
Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  monthly  report 
naturalization  papers;  Form  N-4. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  4, 
2002  at  67  FR  56591,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  17, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW.. 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Monthly  Report  Naturalization  Papers. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-4.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government. 
This  form  is  used  by  the  clerk  of  courts 
that  administer  the  oath  of  allegiance  for 
naturalization  to  notify  the  Immigration 
and  Naturalization  Service  of  all  person 
to  whom  the  oath  was  administered. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,920  responses  at 
approximately  30  minutes  (.50)  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  960  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally. 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 


Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  December  10.  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

|FR  Doc.  02-31757  Filed  12-17-02;  8:45  ami 
BHJJNO  COW  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  30-Day  notice  of  information 
collection  under  review:  Petition  for 
nonimmigrant  fliing  Fee  Exemption; 
Form  I-129W. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  an4  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  2.  2002 
at  67  FR  61923,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  17, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10.  Written 
comments  and/or  suggestions  regarding 
the  items  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  725-1 7th  Street.  NW.,  Room 
10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper 'performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used;    ^ 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burdens  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  H-lB 
Data  Collection  and  Filing  Fee 
Exemption. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Forms  I-129W. 
Adjudications  Division,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  addendum  to  Form  1-129 
will  be  used  by  the  INS  to  determine  if 
an  H-lB  petitioner  is  exempt  from  the 
additional  filing  fee,  as  provided  by  the 
American  Competitiveness  and 
Workforce  Improvement  Act  of  1998. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  128.092  respondents  30 
minutes  (.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  64,046  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Unmigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4304.  425  I  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Office,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  601  D  Stieet,  NW..  Patrick 
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Henry  Building.  Suite  1600, 
Washington,  DC  20530. 

Dated:  December  10,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-31758  Filed  12-17-02;  8:45  am] 

MLLMG  CODE  4410-10-41 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiest 

action:  30-Day  notice  of  information 
Collection  under  review:  Arrival 
Departure  Record  (Transit  Without 
Visa);  Form  I-94T. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  13, 
2002  at  67  FR  458078,  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  the  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  17, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17tii  Street.  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
frt>m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection : 
Arrival  Departure  Record  (Transit 
Without  Visa). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  I-94T.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collection 
is  used  to  track  the  arrival  and  departiire 
of  aliens  under  the  Transit  Without  Visa 
program  to  ensure  compliance  with  8 
CFR  212.1(f)  and  8  CFR  214.2(c). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  responses  at  4  minufes 
(.066)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  13.200  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291.    ■ 
Director.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304, 425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff;  Justice  Management 
Division,  601  D  Street,  NW.,  Patiick 
Henry  Building,  Suite  1600, 
Washington.  DC  20530. 


Dated:  December  10.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 

[FR  Doc.  02-31759  Filed  12-17-02;  8:45  am) 

BHJJNG  CODE  4410-10-^ 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  Guam  visa 
waiver  information;  form  1-736. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  4. 

2002.  at  67  FR  56593,  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  17, 

2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725  17th  Street,  NW.," 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Fonn/Collection:  Guam 
Visa  Waiver  Information. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-736.  Inspections 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  to  record 
an  alien's  application  for  a  waiver  of  the 
nonimmigrant  visa  requirement  for 
entrv  into  Guam  in  compliance  with  8 
CFR  212.1(e). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  170,000  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  14.110  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4304.  425  I  Street.  NW.. 
Washington.  DC  20536.  Additionally. 
comments  and/or  sugg^tions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  601  D  Street.  NW.,  Patrick 
Henry  Building.  Suite  1600. 
Washington.  DC  20530. 


Dated:  [)ecember  10,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of/ustice.  Immigration  and 
Naturalization  Service. 

|FR  Doc.  02-.11760  Filed  12-17-02;  8:45  ami 
aiLLINO  CODE  4410-IIHi 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Servica 

Agancy  Information  Collaction 
ActivKiea:  Proposed  Collection; 
Comment  Request 

action:  30-Day  notice  of  information 
collection  under  review:  application  for 
posthumous  citizenship,  form  N-644. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  4. 

2002,  at  67  FR  56592.  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  17. 

2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the  estimate 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Department  of  Justice  Desk 
Officer.  725— 17th  Street.  NW..  Room 
10235,  Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information  > 

collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Posthumous 
Citizenship. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-644.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
will  be  used  to  determine  an  applicant's 
eligibility  to  request  posthumous 
citizenship  status  for  a  decedent  and  to 
determine  the  decedent's  eligibility  for 
such  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  1  hour  and  50 
minutes  (1.83)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  92  annual  biu-den  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Dir^tor.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4304.  425  I  Street.  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 


Dated:  December  10.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(PR  Doc.  02-31761  Filed  12-17-02;  8:45  am] 

BILUNG  C006  4410-10-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sendee 

Agency  Information  Collection 
Actlvtttes:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  Application  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  (pursuant 
to  section  203  of  Public  Law  105-100); 
form  1-881. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  13, 
2002,  at  67  FR  58077,  allowing  for  a  60- 
day  public  comment  period.  No 
conmients  were  received  by  the  INS  on 
the  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  17, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practically  utility; 

(2)  Evaluate  the  accilracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permittii^  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Suspension  of 
Deportation  or  Special  Rule 
Cancellation  of  Removal  (Pursuant  to 
Section  203  of  Public  Law  105-100). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-881.  Office  of 
International  Affairs,  Asylum  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  form  is  used  by 
nonimmigrant  to  apply  for  suspension 
of  deportation  or  special  rule 
cancellation  of  removal.  The 
information  collected  on  this  form  is 
necessary  in  order  to  determine  if  the 
individual  applying  for  this  benefit 
meets  the  criteria  for  eligibility  under 
section  203  of  Public  Law  105-100.  The 
information  collected  on  this  form  is 
also  necessary  in  order  for  the  INS  to 
determine  if  it  has  jurisdiction  over  an 
individual  applying  for  this  benefit 
under  section  203  of  Public  Law  105- 
100. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  55,000  responses  at  12  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hour)  associated  with  the 
collection:  660,000  annual  burden 
hours. 

If  you  have  additional  conunents, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Natiualization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 


public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Office,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600. 
Washington,  DC  20530. 

Dated:  December  12.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-31771  Filed  12-17-02;  8:45  am] 

BHJJNG  CODE  4410-1(Mi 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary  Proposed 
Collection;  Comment  Request 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  3506(c)(2)(A)].  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Civil  Rights  Center  within 
the  Office  of  the  Assistant  Secretary  for 
Administration  and  Management  is 
soliciting  comments  concerning  the 
proposed  extension  of  the  collection  of 
the  Compliance  Information  Report — 29 
CFR  part  31  (Title  VI  of  the  Civil  Rights 
Act).  Nondiscrimination — Disability — 
29  CFR  part  32  (section  504  of  the 
Rehabilitation  Act),  and 
Nondiscrimination — Workforce 
Investment  Act— 29  CFR  part  37 
(section  188  of  the  Workforce 
Investment  Act).  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addresses  section  of 
this  notice.  In  addition,  a  copy  of  the 
ICR  in  alternate  formats  of  large  print 
and  electronic  file  on  computer  disk  are 
available  upon  request. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
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ADDRESSES  section  below  on  or  before 
February  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  T.  Shaw.  Civil  Rights  Center, 
(202)  693-6502  (Voice)  or  (202)  693- 
6515/16  (TTY).  Please  note  that  these 
are  not  toll  free  telephone  numbers. 
ADDRESSES:  Comments  should  be  sent  to 
Annabelle  T.  Lockhart,  Director  of  the 
Civil  Rights  Center.  Electronic  mail  is 
the  preferred  method  of  submittal  of 
comments.  Comments  by  electronic 
mail  must  be  clearly  identified  as 
pertaining  to  the  ICR  and  sent  to 
civUrightscentei^dol.gov.  Brief 
comments  (maximum  of  five  pages), 
clearly  identified  as  pertaining  to  the 
ICR,  may  be  submitted  by  facsimile 
machine  (Fax)  to  (202)  693-6505.  Where 
necessary,  hard  copies  of  comments, 
clearly  identified  as  pertaining  to  the 
ICR,  may  also  be  delivered  to  the  Civil 
Rights  Center  Director  at  the  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  N-4123,  Washington, 
E)C  20210.  Because  of  problems  with 
U.S.  Postal  Service  mail  delivery,  the 
Civil  Rights  Center  suggests  that  those 
submitting  comments  by  means  of  the 
U.S.  Postal  Service  should  place  those 
comments  in  the  mail  well  before  the 
deadline  by  which  comments  must  be 
received. 

Receipt  of  submissions,  whether  by 
U.S.  Postal  Service,  e-mail,  fax 
transmittal,  or  other  means  will  not  be 
acknowledged;  however,  the  sender  may 
request  confirmation  that  a  submission 
has  been  received,  by  telephoning  the 
Civil  Rights  Center  at  the  telephone 
numbers  listed  below. 

Comments  received  will  be  available 
forpublic  inspection  during  normal 
business  hours  at  the  above  address. 
Persons  who  need  assistance  to  review 
the  comments  will  be  provided  with 
appropriate  aids  such  as  roaders  or  print 
magnifiers.  Copies  of  the  ICR  will  be 
made  available,  upon  request,  in  large 
print  or  electronic  file  on  computer 
disk.  Provision  of  the  rule  in  other 
formats  will  be  considered  upon 
request.  To  schedule  an  appointment  to 
review  the  comments  and/or  obtain  the 
ICR  in  an  alternate  format  contact  the 
Civil  Rights  Center  at  (202)  693-6500 
(Voice)  or  (202)  693-6515/16  (TTY). 
Please  note  that  these  are  not  toll  free 
telephone  numbers. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Compliance  Information  Report 
and  its  information  collection  is 
designed  to  ensure  that  programs  or 
activities  funded  in  whole  or  in  part  by 
the  Department  of  Labor  operate  in  a 
nondiscriminatory  manner.  The  Report 


requires  such  programs  and  activities  to 
collect,  maintain  and  report  upon 
request  from  the  Department,  race,  sex, 
age  and  disability  data  for  program 
applicants,  eligible  applicants, 
participants,  terminees,  applicants  for 
employment  and  employees. 

II.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  a 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  the  current  OMB  approval 
of  the  paperwork  requirements  in  the 
Compliance  Information  Report. 
Extension  is  necessary  to  ensure 
nondiscrimination  in  programs  or 
activities  funded  in  whole  or  in  part  by 
the  Department  of  Labor. 

Type  of  Review:  Extension. 

Agency:  Civil  Rights  Center,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management. 

Tide:  Compliance  Information 
Report— 29  CFR  part  31  (Title  VI), 
Nondiscrimination-Disability — 29  CFR 
part  32  (section  504), 
Nondiscrimination-job  Training 
Partnership  Act— 29  CFR  part  34 
(section  167). 

OMB  Number:  1225-0077. 

Affected  public:  State,  local  or  Tribal 
governments. 

Total  Burden  Cost  (capital/startup): 
$0.00. 

Total  Burden  Cost  (operating/ 
maintenance):  $84,289.86. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 


Signed  at  Washington,  £)C  this  11th  day  of 
December,  2002. 
Annabelle  T.  Lockhart, 
Director.  Civil  Rights  Center. 
|FR  Doc.  02-31766  Filed  12-17-02;  8:45  am) 
BUUNG  CODE  4510-23-P 

DEPARTMErn*  OF  LABOR 
Office  of  the  Secretary 

Child  Labor  Education  Initiative 

agency:  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor. 
ACTION:  Notice  of  intent  to  solicit 
cooperative  agreement  applications. 

SUMMARY:  The  U.S.  Department  of  Labor 
(USDOL),  Bureau  of  International  Labor 
Affairs  (ILAB),  intends  to  award 
approximately  U.S.  $30  million  to 
organizations  to  develop  and  implement 
formal,  non-formal,  and  vocational 
education  programs  as  a  means  to 
combat  exploitative  child  labor  in  the 
following  countries:  Benin,  Brazil, 
Burkina  Faso,  Cambodia,  Dominican 
Republic,  Mali,  Morocco,  Philippines 
and  Uganda.  ILAB  will  solicit 
cooperative  agreement  applications 
from  qualified  organizations  (i.e.,  any 
commercial,  international,  or  non-profit 
organization  capable  of  successfully 
developing  and  implementing  education 
programs)  to  implement  programs  that 
promote  school  attendance  and  provide 
educational  opportunities  for  working 
children  or  children  at  risk  of  starting 
working.  The  programs  should  focus  on 
innovative  ways  to  address  the  many 
gaps  and  challenges  to  basic  education 
found  in  the  countries  mentioned  above. 
DATES:  The  solicitations  for  cooperative 
agreement  applications  will  be 
published  in  the  Federal  Register  and 
will  remain  open  for  at  least  30  days 
from  the  date  of  publication.  All  awards 
will  be  made  before  September  30,  2003. 
ADDRESSES:  Once  solicitations  are 
published  in  the  Federal  Register, 
applications  must  be  delivered  to:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW.,  Room  N-5416,  Attention: 
Lisa  Harvey,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey.  E-mail  address:  harvey- 
lisa@dol.gov.  All  inquiries  should  make 
reference  to  the  USE)OL  Child  Labor 
Education  Initiative — Solicitations  for 
Cooperative  Agreement  Applications. 
SUPPLEMENTARY  INFORMATION:  Since 
1995,  USDOL  has*supported  a 
worldwide  technical  assistance  program 
implemented  by  the  International  Labor 
Organization's  International  Program  on 
the  Elimination  of  Child  Labor  (ILO- 
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IPEC).  In  that  time,  ILAB  has  provided 
$195  million  to  ILO-IPEC  and  other 
organizations  for  international  technical 
assistance  to  combat  abusive  child  labor 
around  the  world. 

In  its  FY  2002  appropriations,  in 
addition  to  funds  earmarked  for  ILO- 
IPEC,  USDOL  received  $37  millibn  for 
the  Child  Labor  Education  Initiative  to 
fund  programs  that  increase  access  to 
quality  basic  education  in  areas  with  a 
high  incidence  of  abusive  and 
exploitative  child  labor.  The  cooperative 
agreements  awarded  under  these 
solicitations  will  be  funded  by  this 
initiative. 

USDOL's  Education  Initiative 
nurtures  the  development,  health, 
safety,  and  enhanced  future 
employability  of  children  around  the 
world  by  increasing  access  to  basic 
education  for  children  removed  from 
child  labor  or  at  risk  of  entering  it. 
Eliminating  child  labor  will  depend  in 
part  on  improving  access  to,  quality  of, 
and  relevance  of  education.  Without 
improving  educational  quality  and 
relevance,  children  withdrawn  from 
child  labor  may  not  have  viable 
alternatives  and  may  return  to  work  or 
resort  to  other  hazardous  means  of 
subsistence. 

The  Education  Initiative  has  the 
following  four  goals: 

1.  Raise  awareness  of  the  importance 
of  education  for  all  children  and 
mobilize  a  wide  array  of  actors  to 
improve  and  expand  education 
infrastructures; 

2.  Strengthen  formal  and  transitional 
education  systems  that  encoiirage 
working  children  and  those  at  risk  of 
working  to  attend  school; 

3.  Strengthen  national  institutions 
and  policies  on  education  and  child 
labor;  and 

4.  Ensure  the  long-term  sustainability 
of  these  efforts. 

When  working  to  increase  access  to  . 
quality  basic  education,  USDOL  strives 
to  complement  existing  efforts  to 
eradicate  the  worst  forms  of  child  labor, 
to  build  on  the  achievements  of  and 
lessons  learned  from  these  efforts,  to 
expand  impact  and  build  synergies* — ' 
among  actors,  and  to  avoid  duplication 
of  resources  and  efforts. 

Signed  at  Washington,  DC.  this  12th  day  of 
December,  2002.  ~ 
La%irreiice  |.  Koat, 
Grant  Officer. 
[FR  Doc.  02-31784  Filed  12-17-02;  8:45  am) 

BIUJNQ  CODE  4610-»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Unemployment 
Compensation  for  Federal  Employees 
(UCFE)  Program  Forms  Comment 
Request 

ACTION:  Notice;  request  for  comments. 

summary:  The  Department  of  Labor 
(DOL),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  conducts  a  pre-clearance 
consultation  program  to  provide  the 
general  public  and  federal  agencies  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood.  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currentiy.  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
revision  and  extension  of  the 
Unemployment  Compensation  for 
Federal  Employees  (UCFE)  Handbook. 

A  copy  or  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
February  18.  2003. 
ADDRESSES:  Merh  Baldwin,  Office  of 
Workforce  Security.  U.S.  Department  of 
Labor.  Room  S-4231,  Frances  Perkins 
Building.  200  Constitution  Ave.,  NW., 
Washington,  DC  20210,  telephone  (202) 
693-3220  (tins  is  not  a  toll-free 
number),  fax  number  (202)  693-3229.  E- 
mail  address:  mbaldwin@doleta.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background:  The  UCFE  law  (5 
U.S.C.  8501-8509)  requires  State 
workforce  agencies  (SWAs)  to  pay  UCFE 
in  the  same  amount  and  under  the  same 
terms  apd  conditions  as  would  be 
payable  under  the  imemployment 
insurance  law  of  the  State  if  the 
claimant's  Federal  service  and  Federal 
wages  had  been  included  as 
employment  and  wages  undier  that 
State's  law.  Each  State  agency  must 
obtain  irom  the  Federal  agency  wage 
and  separation  information  for  each 
claimant  filing  a  UCFE  claim  to  enable 
it  to  determine  his/hei  eligibility  for 
benefits.  As  a  result  of  reorganization, 


all  the  form  numbers  have  been  changed 
from  ES  to  ETA.  The  State  agencies 
obtain  and  record  required  UCFE 
information  on  the  following  forms 
(either  electronic  or  paper)  developed 
by  the  Department  of  Labor:  ETA-931, 
ETA-931A,  ETA-933,  ETA-934,  and 
ETA-935.  The  use  of  each  of  these 
forms  is  essential  to  the  UCFE  claims 
process. 

Information  pertaining  to  the  UCFE 
claimant  may  be  obtained  from  the 
individual's  former  employing  Federal 
agency  only  by  using  form  ETA-931, 
Request  for  Wage  and  Separation 
Information.  Form  ETA-931  A  is  used  to 
request  separation  information  or  the 
reason  for  non-pay  status  when  a 
claimant  has  a  previously  established 
benefit  year  and  is  reopening  his  claim 
after  an  intervening  period  of 
employment  in  a  Federal  agency.  Form 
ETA-933  is  used  to  obtain  information 
from  the  Office  of  Workers' 
Compensation.  Form  ETA-934  is  used 
to  obtain  information  when  missing  or 
clarified  data  is  needed  from  a  Federal 
agency.  This  form  is  used  in  about  10% 
of  claims.  If  the  claimant's  former 
employer  does  not  provide  the 
information,  the  next  most  feasible  and 
effective  way  to  obtain  this  information 
is  by  use  of  form  ETA-935,  the 
claimantss  Affidavit  of  Federal  Civilian 
Service,  Wages  and  Reason  for 
Separation,  prescribed  by  the 
Department  of  Labor  for  State  agency 
use.  Without  this  information.  States 
could  not  adequately  determine  the 
UCFE  eligibility  of  former  Federal 
employees  and  would  not  be  able  to 
properly  administer  the  program.  Form 
ETA-935  is  used,  generally,  to 
overcome  delays  in  the  normal  claims 
process  caused  by  delayed  returns  of 
completed  form  ETA-931  by  the 
employing  Federal  agency.  The  ETA- 
935  is  required  to  be  completed  in  100% 
of  all  claims.  Form  ETA-936.  Request 
for  Verification  of  Wage  and  Separation 
Information  Furnished  on  Form  ETA- 
931,  is  sent  to  payroll  offices  to  verify 
a  sample  of  the  forms  ETA-931 
submitted  by  that  office  and  to  provide 
the  Federal  agency  with  an  opportunity 
to  request  technical  assistance 
concerning  the  UCFE  program.  This 
form  is  used  semi-armually.  Form  ETA- 
939:  Federal  Agency  Visits  Report,  is 
completed  by  a  SWA  representative,  on 
each  visit  to  a  Federal  agency 
installation  in  connection  with  the 
UCFE  program.  The  number  of  times 
this  form  is  used  varies  with  each  State. 
Form  ETA  8-32,  Report  of  UCFE 
Activities,  is  used  by  each  SWA  every 
6  months  to  verify  activities  and  federal 
agency  visits. 
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II.  Review  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions:  This  is  a  request 
for  the  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A))  of  an  extension  to 
an  existing  collection  of  information 
previously  approved  and  assigned  OMB 
control  no.  1205-0179.  A  total  of  78,000 
UCFE  claims  was  filed  in  fiscal  year 
(FY)  2001,  and  an  estimated  workload  of 
87,000  UCFE  claims  is  projected  for 
fiscal  year  (FY)  2002  reflecting  a  slight 
workload  increase  of  9,000,  resulting  in 
an  increase  of  14.15  hours  toward  ETA's 
Information  Collection  Budget. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Federal  Employees  (UCFE) 
Handbook. 

OMB  Number:  1205-0179. 


Recordkeeping:  DOL  does  not 
maintain  a  system  of  records  for  the 
UCFE  program.  UCFE  records  are 
maintained  by  the  SWAs  acting  as 
agents  for  the  federal  government  in  the 
administration  of  the  UCFE  program. 
The  DOL  procedures  permit  the  SWAs, 
upon  request,  to  dispose  of  UCFE 
records  according  to  state  law 
provisions,  3  years  after  final  action 
(including  appeals  or  court  action)  on 
the  claim,  or  such  records  may  be 
transferred  in  less  than  the  3-year  period 
if  micro  photographed  in  accordance 
with  appropriate  micro  photography 
standards. 

Affected  Public:  State  governments 
(State  workforce  agencies)  and  Federal 
government  agencies. 

Cite/Reference/Fonn/etc:  Forms 
ETA-931.  ETA-931A,  ETA-933,  ETA- 
934,  ETA-935.  ETA-936,  ETA-939.  and 
ETA  8-32. 


Cite/reference 


ETA-931  

ETA-931  A 

ETA-935  

ETA-933  

ETA-934  

ETA-936  

ETA-939  

ETA-8-32  .... 

TOTAL 


Total 
respondents 


87,000 

21,750 

87.000 

4,350 

8,700 

13,050 

75 

53 


Frequency 


Total 
responses 


87,000 

21,750 

87,000 

4,350 

8,700 

13,050 

75 

106 


213,031 


Average  time 

per  response 

(minutes) 


.05 
.05 
.08 
.05 
.05 
.05 
1.75 
.08 


Burden  hrs. 


72 

18.0 

116.0 

4.0 

7.0 

11.0 

2.0 

.15 

230.15 


Total  Burden  Cost  (Capital/Startup): 
0. 

Total  Burden  Cost  (Operating/ 
Maintaining):  $88,303.  The  cost  of  the 
Louisiana  Claims  Control  Center  (LCCC) 
for  FY  2002  was  about  $883,035  for 
UCFE/UCX  claims  processing  of  which 
approximately  10  percent  ($88,303)  was 
for  UCFE  claim  processing.  This  amount 
is  allocated  to  the  LCCC  by  the  Federal 
government  as  a  State  grant. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
simmiarized  and/ or  included  in  the 
request  for  the  Office  of  Management 
and  Budget  approval  of  the  information 
collection  request;  they  also  will 
become  a  matter  of  public  record. 

I>ated:  December  12.  2002. 
Cheryl  Atkinson, 

Administrator,  Office  of  Workforce  Security. 
[FR  Doc.  02-31768  Filed  12-17-02;  8:45  am] 
HLUNO  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-66271 

State  of  Alasica  Commercial  Rsheries 
Entry  Commission  Permit  #651 36N, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
CoDunission  Permit  #65136N, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 


further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole, 

Certifying  Off icer.  Division  of  Trade         • 
Adjustment  Assistance. 
[FR  Doc.  02-31786  Filed  12-17-02:  8:45  am) 

BHJJNQ  COOC  4S10-30-P 


DEPARTMENT  OF  IJ^BOR 

Employment  and  Training 
Administration 

[NAFTA-6628] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #56241 F, 
Togiak,  AK;  Notice  of  Termination  of 
InvestigatkMi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 


Federal  Register /Vol.  67,  No.  243  /  Wednesday,  December  18,  2002 /Notices 


77519 


250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Conmiercial  Fisheries  Entry 
Commission  Permit  #5624 IF,  Togiak, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-31787  Filed  12-17-02;  8:45  am] 

BILLING  CODE  4510-30-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdministratkNi 

[NAFTA-6629] 

State  of  Alaska  Commercial  Rsheries 
Entry  Commisston  Permit  #58075V, 
Dillingham,  AK;  Notice  of  Termination 
of  InvestigatkNi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58075V, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 
LJnda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-31788  Filed  12-17-02;  8:45  am] 

BILLMQCOOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6630] 

State  of  Alaska  Commercial  Fishwies 
Entry  CommisskMi  Permit  #5931 10, 
Dillingham,  AK;  Notk»  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
CcHnmission  Permit  #593110, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31789  Filed  12-17-02;  8:45  am) 
BILLING  CODE  4510-M-P 


DEPARTMEffT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6631] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commisskxi  Permit  #S9555R, 
DHIIngham,  AK;  Notice  of  Termination 
of  InvestigatkHi 

Piu^uant  to  Title  V  of  the  North 
■American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  0,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #59555R, 
Dillingham,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  IXI,  this  22nd  day 
of  November,  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31790  Filed  12-17-02;  8:45  am] 

BILLING  CODE  4S1O-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6633] 

State  of  Alaska  Commercial  Rsheries 
Entry  Commisston  Permit  #66431 B, 
Dillingham,  AK;  Nottoe  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #664318. 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31791  Filed  12-17-02;  8:45  am] 

BILLMG  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-6637] 

State  of  Alaska  Commercial  Rsherlae 
Entry  Commisston  Permit  #56925M, 
Dillingham,  AK;  Nottoe  of  Tennlnatton 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


77520  Federal  Register /Vol.  67.  No.  243 /Wednesday,  December  18,  2002 /Notices 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2.  Title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #56925M, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  22nd  day 
of  November.  2002. 
LintU  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-31792  Filed  12-17-02.  8:45  ami 

aUJNO  COOe  451A-30-P 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

[HAFTA-6638] 

State  of  Alaslca  Commarciai  Rsharles 
Entry  Commisaion  Pennit  #67350U, 
Dillingham,  AK;  Notice  of  Termination 
of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordiance  with  section 
250(a),  subchapter  D,  chapter  2,  Tide  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #67350U, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  22nd  day 
of  November.  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(PR  Doc.  02-31793  Filed  12-17-02:  8:45  am) 

BHJJNO  COOC  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6645] 

State  of  Aiaaka  Commercial  Fiaheries 
Entry  Commission  Permit  f5739ev, 
Dillingham.  AK;  Notice  of  Termination 
of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  TiUe  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Conunission  Permit  #57398V. 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  22nd  day 
of  November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31794  Filed  12-17-02;  8:45  am) 

HLUNG  COOE  4610-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-«7801 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #65026H, 
King  Salmon,  AK;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Conmiercial  Fisheries  Entry 
Commission  Permit  #65026H,  King 
Salmon,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31796  Filed  12-17-02;  8:45  ami 
BHXMQ  COOE  4610-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6781] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #57478J, 
King  Salmon,  AK;  Notkw  of 
Termination  of  investigation 

Pursuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Pennit  #57478),  King 
Salmon,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31797  Filed  12-17-02;  8:45  am) 
BNXMG  COOE  4B10-a»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6782] 

State  of  Alaska  Commercial  Rsherles 
Entry  Commission  Permit  #594510; 
King  Salmon,  AK;  Notk:e  of 
Termination  of  Investigation 

Pursuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  Titie  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #594510,  King 
Salmon,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC^is  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31798  Filed  12-17-02;  8:45  am] 

BOUNG  CODE  4S10-W-F 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6784] 

State  of  Alaska  Commercial  Rsherles 
Entry  Commission  PermH  #67594X; 
King  Salmon,  AK;  Notk:e  of 
Termhnatkxt  of  InvesMgatkxi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Titie  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #67594X,  King 
Salmon,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31799  Filed  12-17-02;  8:45  am) 
BMJJNQ  COOE  4S1»-a»-r 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6785] 

State  of  Alaska  Commercial  Fiaheries 
Entry  Commisston  Permit  #601 36S; 
King  Salmon,  AK;  Nottee  of 
Termination  of  InvestlgatkMi 

Pursuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Pennit  #601 36S.  King 
Salmon,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serVe  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-31800  Filed  12-17-02;  8:45  am] 

HLLM6  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6834] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #558571, 
Manokotek,  AK;  Notice  of  Termination 
of  InvestigatkNi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Titie  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #558571,  ,. 
Manokotak,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  2gth  day  of 
November.  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31801  Filed  12-17-02;  8:45  am] 
BtLLMQ  COOE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
AdministratkMi 

[NAFTA-6835] 

State  of  Alaska  Commercial  Fiahertea 
Entry  Commissk>n  Permit  #63407P, 
Manokotak,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2,  Titie  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Conunercial  Fisheries  Entry 
Commission  Pennit  #63407P, 
Manokotak,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31802  Filed  12-17-02;  8:45  am] 
MUMQ  COOE  4S10-W-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdminlstratkNi 

[NAFTA-6836] 

State  of  Aiaaka  Commercial  Fiaheries 
Entry  Commisaion  Permit  #602960, 
Manokotak,  AK;  Notice  of  Termktation 
of  InvestigatkNi 

Pursuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 


77522 
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Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #602960. 
Manokotak,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  29th  day  of 
November,  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31803  Filed  12-17-02;  8:45  am) 
■LUNG  COW  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyntent  and  Training 
Administration 


(NAFTA-68371 

State  of  Alaslta  Commercial  Fisheries 
Entry  Commission  Permit  #584120; 
Manokotalt,  AK;  Notice  of  Termination 
of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #5841 2Q, 
Manokotak,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdravra.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31804  Filed  12-17-02:  8:45  am| 

BNXaiQ  COOC  4S10^30-* 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 

[NAFTA-6839] 

State  of  Alaslui  Comntercial  Fiaheries 
Entry  Commission  Permit  #5651 3U; 
Manolcotaii,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Conunission  Permit  #56513U, 
Manokotak.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November,  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31805  Filed  12-17-02;  8:45  am) 

BOXING  COOC  4Sie-30-P 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31806  Filed  12-17-02;  8:45  am) 
■NJJNG  CODE  4S10-3»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6647] 

State  of  Alaslta  Commercial  Fisheries 
Entry  Commission  Permit  #646361; 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #646361. 
Dillingham,  Alaska. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6648] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #541 35R; 
Dillingham,  AK;  Notice  off  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #541 35R. 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November,  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31807  Filed  12-17-02;  8:45  am) 

BMJJNG  COOe  4510-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6649] 

State  of  Alaslca  Commercial  Fisheries 
Entry  Commission  PermH#61300M; 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61300M. 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  02-31808  Filed  12-17-02;  8:45  am) 
BIUJNG  C006  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-6851] 

State  of  Alaslca  Commercial  nsheries 
Entry  Commission  Permit  #SS589K, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Tide  11, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  «55589K, 
Dillingham.  AlasI^. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31809  Filed  12-17-02;  8:45  am] 

BILLINQ  COOE  4610-aO-r 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6652] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #67874E, 
Dlllingluim,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  Tide  11, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #67874E, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31810  Filed  12-17-02;  8:45  am) 

BtLUflG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6654] 

State  of  Alaslca  Commercial  Ftsheries 
Entry  Commission  Permit  #594941, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2,  Tide  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #594941, 
Dillingham.  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31811  Filed  12-17-02;  8:45  am) 

BILLINa  CODE  4810-M-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6655] 

State  of  Alaslca  Commercial  Fisheries 
Entry  Commission  Permit  #S7363P, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter-2.  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57363P, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  tXI.  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31812  Filed  12-17-02;  8:45  am] 

MLLMQ  COOE  4eiO-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlniatration 

[NAFTA-6656] 

State  of  Alaslca  Commercial  Fisheries 
Entry  Commission  Permit  #589882, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58988Z, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-31813  Filed  12-17-02;  8:45  am) 
BHiJNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 


[NAFTA-6657] 

State  of  Alaslui  Commerciai  Fisheries 
Entry  Commission  Permit  #591 35M 
Diiiingham,  AK;  Notice  of  Tennination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #591 35M. 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-31814  Filed  12-17-02;  8:45  am) 

BKJJNQ  COOC  4910-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[HAFTA-G658] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  PermH  #61985J, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61985). 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31815  Filed  12-17-02;  8:45  am] 

BU.UNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-7621] 

Intertape  Polymer  Group,  Menosha, 
Wl;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  October  21,  2002,  in 
response  to  a  petition  filed  by  the 
company  on  behalf  of  workers  at 
Intertape  Polymer  Group.  Menosha, 
Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 


serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  IX:.  this  6th  day  of 
December.  2002. 
Elliott  S.  Kushner. 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31795  Filed  12-17-02;  8:45  am] 

BHXMOCOOC  4W0-30-r 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 
Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Notification  of  Commencement  of 
Operations  and  Closing  of  Mines 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Feder&l  Agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(c)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources  (is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  sections  56.1000  and  57.1000; 
Notification  of  Commencement  of 
Operations  and  Closing  of  Mines. 
DATES:  Submit  comments  on  or  before 
February  18,  2003. 
ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management  1100 
Wilson  Boulevard.  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-fane&Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (focsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr.  Management  Analyst,  Record 
Management  Group,  U.S.  Department  of 
Labor.  Mine  Safety  and  Health 
Administration.  Room  2171, 1100 
Wilson  Boulevard.  Arlington.  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
TarT-fane@Msha.Gov.  (Internet  E-mail), 
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(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Sections  56.1000  and  57.1000  state 
that  the  owner,  operator,  or  person  in 
charge  of  any  metal  and  nonmetal  mine 
shall  notify  the  nearest  MSHA  Metal 
and  Nonmetal  Mine  Safety  and  Health 
District  Office  before  starting  operations, 
of  the  approximate  or  actual  date  mine 
operation  will  commence.  The 
notification  shall  include  the  mine 
name,  location,  the  company  name, 
mailing  address,  person  in  charge,  and 
whether  operations  will  be  continuous 
or  intermittent.  When  any  mine  is 
closed,  the  person  in  charge  shall  notify 
the  nearest  sub-district  office  as 
provided  above  and  indicate  whether 
the  closure  is  temporary  or  permanent. 

II.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  i$  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  (http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

m.  Current  Actions 

Under  30  CFR  56.1000  and  57,1000, 
operators  of  metal  and  nonmetal  mines 
must  notify  MSHA  when  the  operation 
of  a  mine  will  commence  or  when  a 
mine  is  closed.  Openings  and  closings 
of  mines  are  dictated  by  the  economic 
strength  of  the  mined  commodity  and 


by  weather  conditions  prevailing  at  the 
mine  site  during  various  seasons. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Notification  of  Commencement 
of  Operations  and  Closing  of  Mines. 

OMB  Number:  1219-0092. 

Recordkeeping:  Sections  56.1000  and 
57.1000  state  that  the  owner,  operator, 
or  person  in  charge  of  any  metal  and 
nonmetal  mines  shall  notify  the  nearest 
MSHA  Metal  and  Nonmetal  Mine  Safety 
and  Health  District  Office  before  starting 
operations,  of  the  approximate  or  actual 
date  mine  operation  will  commence. 
The  notification  shall  include  the  mine 
name,  location,  the  company  name, 
mailing  address,  person  in  charge,  and 
whether  operations  will  be  continuous 
or  intermittent. 

When  any  mine  is  closed,  the  person 
in  charge  shall  notify  the  nearest  sub- 
district  office  as  provided  above  and 
indicate  whether  the  closure  is 
temporary  or  permanent. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  2,300. 

Estimated  Time  Per  Respondent:  .113 
hours. 

Total  Burden  Hours:  259  hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $1,446. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  emd  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  Dated  in  Arlington,  Virginia,  this 
11th  day  of  December,  2002. 
David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 
(FR  Doc.  02-31763  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Approval,  Exhaust  Gas  Monitoring, 
and  Safety  Requirements  for  the  Use 
of  Diesel-Povvered  Equipment  in 
Underground  Coal  Mines 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 


conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(c)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  sections: 

7.83  and  7.97 — Application 
Requirements; 

7.90  and  7.105 — Approval  Markings; 

75.363 — Hazardous  Conditions; 
Posting  Correction,  and  Recording; 

75.371(r).  (kk).  (11).  (mm),  (nn),  (oo), 
and  (pp)— Mine  Ventilation  Plan, 
Contents; 

75.1901(a)— Diesel  Fuel 
Requirements; 

75.1904(b)(4)(i)— Undergrovmd  Diesel 
Fuel  Tanks  and  Safety  Cans; 

75.1911(1)  and  (j) — Fire  Suppression 
Systems  for  Diesel-Powered  Equipment 
and  Fuel  Transportation  Units; 

75.1912(h)  and  (i) — Fire  Suppression 
Systems  for  Permanent  Underground 
Diesel  Fuel  Storage  Facilities; 

75.1914(f)(1),  (2).  (g)(5).  (h)(1).  and 
(2) — Maintenance  of  Diesel-Powered 
Equipment;  and  < 

75.1915(a).  (b)(5).  (c)(1)  and  (2)— 
Training  and  Qualification  of  Persons 
Working  on  Diesel-Powered  Equipment. 
DATES:  Submit  comments  on  or  before 
February  18,  2003. 
ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst. 
Administration  and  Management.  1100 
Wilson  Boulevard.  Room  2171. 
Arlington.  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-]ane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group.  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171. 1100 
Wilson  Boulevard,  Arlington.  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  e-mail). 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

The  regulation  addresses  three  major 
areas:  Diesel  engine  design  and  testing 
requirements:  safety  standards  for  the 
maintenance  and  use  of  this  equipment; 
and  exhaust  gas  sampling  provisions  to 
protect  miners'  health.  It  first  requires 
that  diesel  engines  and  their  critical 
components  meet  design  specifications 
and  tests  to  demonstrate  that  they  are 
explosion-proof  and  will  not  cause  a  fire 
in  a  mine  where  methane  may 
accumulate.  Second,  the  safety 
requirements  for  diesel  equipment 
include  many  of  the  proven  features 
required  in  existing  standards  for 
electric-powered  equipment,  such  as 
cabs  or  canopies,  methane  monitors, 
brakes  and  lights.  The  regulation  also 
sets  safety  requirements  for  fuel 
handling  and  storage  and  fire 
suppression.  Third,  sampling  of  diesel 
exhaust  emissions  is  required  to  protect 
miners  from  overexposure  to  carbon 
monoxide  and  nitrogen  dioxide 
contained  in  diesel  exhaust. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  . 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  (http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

m.  Current  Actions 

Provisions  under  part  7  provides  that 
manufacturers  submit  applications  to 
demonstrate  compliance  with  the  test 
and  specification  requirements.  In  part 
75.  they  establish  mandatory  safety 
standards  for  diesel-powered  equipment 
for  use  in  underground  coal  mines. 


Section 


7.83  (permissibte  applications)  

7.83  (non-permissible  applications) 

7.9  

7.97  

7.105  

75.363  

75.371   

75.1901  

75  1 904<b)(4)(i)  

75.191 1(i)(j) 

75.1912(h)(i)  

75.1914(0(1)(2)&(h) 

75.1914(g)  &  (h)  

75.1914(g)(5)  &  (h)  

75.1915(a) 

75.1915(b)(5)  &  (C)  

Totals  


Total  respond- 
ents 


690 
690 
690 
690 
690 
690 
690 
690 
690 
690 
690 
690 
690 
690 
690 
690 


690 


minimum  ventilating  air  quantities,  the 
incorporation  of  the  air  quantities  into 
the  mine  ventilation  plan,  requirements 
for  routine  sampling  of  toxic  exhaust 
gases,  and  the  use  of  low  sulfur  diesel 
fuel.  It  also  provides  that  diesel 
equipment  maintenance  be  performed 
by  adequately  trained  persons.  In 
addition,  the  regulation  includes 
standards  for  storage,  transportation  and 
dispensing  of  diesel  fuel,  and  the 
installation  and  maintenance  of  fire 
suppression  systems  on  diesel 
equipment  and  in  permanent 
underground  fuel  storage  fecilities. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Approval,  Exhaust  Gas 
Monitoring,  and  Safety  Requirements 
for  the  Use  of  Diesel-Powered 
Equipment  in  Underground  (Doal  Mines. 

OMB  Number:  1219-0119. 

Recordkeeping:  The  information 
gathered  is  required  to  be  recorded, 
maintained  for  the  period  specified,  and 
made  accessible,  upon  request,  to 
authorized  representatives  of  the 
Secretary  of  Labor  and  miners' 
representatives.  This  may  be  done  in  a 
traditional  manner  by  recording  in  a 
book,  or  electronically  by  computer. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 


Total  re- 
sponses 


2 

20 

148 

2 

20 

110 

136 

1.690 

404 

169,654 

1.250 

32,530 

25 

154 

1.010 

6 


207,161 


Avg  time/re- 
sponse (hrs) 


.1 
.8 
.04 
.09 
.004 
.28 
.06 
.12 
.02 
8.91 
.11 

42.35 
.07 

20.79 

7.32 

.12 


Burden  hrs 


66 

863 

25 

65 

3 

193 

44 

85 

14 

6.146 

75 

29,220 

49 

4,343 

5,060 

83 


56.324 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $635,359. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated  in  Arlington,  Virginia,  this  11th  day 
of  December.  2002. 
David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 
|FR  Doc.  02-31764  Filed  12-17-02:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Sataty  and  Health  Administration 

Proposed  information  Collection 
Request,  Submitted  for  Public 
Comment  and  Recommendations; 
Mine  Operator  Dust  Cards 

action:  Notice. 
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summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(c)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
Comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  sections  70.209,  71.209,  and 
90.209 — Mine  Operator  Dust  Data  Card; 
70.201(c),  71.201(c),  90.201(c)— 
Reporting  Operator  Sampling  Dates: 
70.202(b),  71.202(b),  and  90.202(b)— 
Dust  Sampling  Certification;  70.220(a). 
71.220(a).  and  90.220(a) — Reporting 
Status  Changes;  and  71.300,  71.301(d). 
90.300.  and  90.301(d)— Respirable  Dust 
Control  Plan. 

DATES:  Submit  comments  on  or  before 
February  18.  2003. 

Addresses:  Send  comments  to  Jane 
Tarr.  Manaagement  Analyst. 
Administration  and  Management  1100 
Wilson  Boulevard,  Room  2171. 
Arlington,  VA  22209-3939.  Commenters 
are  encomaged  to  send  their  comments 
on  computer  disk,  or  via  Internet  e-mail 
to  Tarr-fane®Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  GONTACT:  Jane 
Tarr,  Management  Analyst.  Records 
Management  Group.  U.S.  Department  of 
Labor.  Mine  Safety  and  Health 
Administration,  Room  2171. 1100 
Wilson  Boulevard.  Arlington.  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
TaiT-fane@Msha.Gov  (Internet  E-mail). 
(i02)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  iNF0RMATK)N: 

I.  Background 

30  CFR,  70.201(c),  71.201(c).  and 
90.201(c),  authorizes  the  District 
Manager  to  require  the  mine  operator  to 
submit  and  dates(s)  when  sampling  will 
begin.  Only  a  certified  person  is  allowed 
to  conduct  the  respirable  dust  sampling 
required  by  these  parts. 

Sections  70.202(b).  71.202(b).  and 
90.202(b),  requires  that  the  person  must 


pass  the  MSHA  examination  on 
sampling  of  respirable  coal  mine  dust. 

Sections  70.220(a),  71.220(a),  requires 
the  operator  to  report  status  changes  to 
MSHA  in  writing  within  3  working  days 
after  the  status  change  has  occurred. 

Sections  70.209.  71.209,  and  90.209. 
requires  persons  who  are  certified  by 
MSHA  to  take  respirable  dust  samples 
to  complete  the  dust  data  card  that 
accompanies  each  sample  being 
submitted  for  analysis. 

Sections  71.300  and  90.300  require  a 
coal  mine  operator  to  submit  to  MSHA 
for  approval  a  written  respirable  dust 
control  plan  with  15  calendar  days  after 
the  termination  data  of  a  citation  for 
violation  of  the  applicable  dust 
standard. 

Section  71.301(d)  requires  the 
respirable  dust  control  plan  to  be  posted 
on  the  mine  bulletin  board  however. 
90.301(d)  prohibits  posting  of  the  dust 
control  plan  for  P-90  miners  and. 
instead,  requires  a  copy  be  provided  to 
the  affected  P-90  miner. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  the  appropriate  automated, 
electronic,  mechanical,  or  other 
technologies  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
For  Further  Information  Contact  section 
of  this  notice,  or  viewed  on  the  Internet 
by  accessing  the  MSHA  Home  Page 
(http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

m.  Current  Actions 

The  information  provided  by  the  mine 
operator  on  the  dust  data  card  that 


accompanies  each  dust  sample,  the 
reporting  of  when  such  samples  will  be 
collected  to  allow  MSHA  to  observe  the 
actual  collection,  and  the  reporting  of 
any  changes  in  operation  status  affecting 
sampling,  is  vital  to  effectively 
administer  the  operator  sampling 
program.  This  allows  MSHA  to 
determine  not  only  whether  mine 
operators  have  compiled  with  the 
sampling  requirements  stipulated  in  the 
regulations  but  also  Which  operators 
were  in  noncompliance  with  the 
applicable  dust  standard.  After 
processing,  results  are  reported  back  to 
mine  operators  for  posting  on  the  mine 
bulletin  board  and  viewing  by  miners. 
MSHA  also  uses  this  informatidn  to 
plan  enforcement  activities  and  evaluate 
programs. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 
-     Title:  Mine  Operator  Dust  Cards. 

OMB  Number:  1219-0011. 

Recordkeeping:  30  CFR,  70.201(c), . 
71.201(c),  and  90.201(c),  authorizes  the 
District  Manager  to  require  the  mine 
operator  to  submit  the  dates(s)  when 
sampling  will  begin.  Only  a  certified 
person  is  allowed  to  conduct  the 
respirable  dust  sampling  required  by 
these  parts. 

Sections  70.202(b).  71.202(b).  and 
90.202(b),  require  that  the  person  must 
pass  the  MSHA  examination  on 
sampling  of  respirable  coal  mine  dust. 

Sections  70.220(a),  71.220(a),  and 
90.220(a),  require  the  operator  to  report 
status  changes  to  MSHA  in  writing 
within  3  working  days  after  the  status 
change  has  occurred. 

Sections  70:209,  71.209.  and  90.209. 
require  persons  who  are  certified  by 
MSHA  to  take  respirable  dust  samples 
to  complete  the  dust  data  card  that 
accompanies  each  sample  being 
submitted  for  analysis. 

Sections  71.300  and  90.300  require  a 
coal  mine  operator  to  submit  to  MSHA 
for  approval  a  written  respirable  dust 
control  plan  with  15  calendar  days  after 
the  termination  date  of  a  citation  for 
violation  of  the  applicable  dust 
standard. 

Section  71.301(d)  requires  the 
respirable  dust  control  plan  to  be  posted 
on  the  mine  bulletin  board  however. 
90.301(d)  prohibits  posting  of  the  dust 
control  plan  for  P-90  miners  and, 
instead,  requires  a  copy  be  provided  to 
the  affected  P-90  miner. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other 
for-profit. 
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Section 


70.209 

71.209  

90.209  

(submit)  

70.209  

71.209  

90.209  

(monitor) 

70.201(c)  

71.201(c)  

90.201(c)  

70.202(b) 

71.201(b) 

90.201(b) 

(Train  and  Test) 

70.202(b) 

71.201(b) 

90.201(b) 

(Test  only) 

70.220(a) 

71  220(a) 

90  220(a) 

71.300  

(new)  

71  300  

(revised)  

71.300  

(copy  &  mail) ... 

71.301(d) 

90.300  

(new)  

90  300  

(revised)  

90300  

(copy  &  mail)  ... 
90.301(d) 

Total 


Total  respond- 
ents 


1.911 


1,911 


1.911 


1.911 

1,911 

1,900 
1,900 


1.900 
1,900 

1.900 


1,900 


1,900 


Total  responses 


Total  Burden  Cost  (capital/startup): 
$990,887. 

Total  Burden  Cost  (operation/ 
maintaining):  $2,136,598. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington.  Virginia,  this  11th  day 
of  December,  2002. 
David  L.  Meyer, 

Director.  Office  of  Administration  and 
Management. 

(FR  Doc.  02-31765  Filed  12-17-02;  8:45  am) 
MLUN6  COM  4S1«-a-ll 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-373  and  50-3741 

Exelon  Generation  Company,  LLC; 
LaSalle  County  Station,  Units  1  and  2; 
Notice  of  WIttidrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Exelon 
Generation  Company,  IXC  (the 
licensee),  to  withdraw  its  May  31.  2002 
application,  as  supplemented  by  letter 
dated  October  4.  2002.  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  NPF-11  and  NPF-18  for 
LaSalle  County  Station.  Units  1  and  2. 
respectively,  located  in  LaSalle  County. 
Illinois. 

The  proposed  amendments  would 
have  changed  Appendix  A,  Technical 
Specifications  (TS) .  of  the  Facility 
Operating  Licenses.  Specifically,  the 
proposed  change  would  have  modified 
TS  Surveillance  Requirement  3.6.1.3.8 
to  reduce  the  number  of  excess  flow 


36,000 

50,200 

630 
182 

48 

3,200 

40 

5 

N/a 

45 

4 

2 

N/a 
6 


90,362 


Avg.  time/re- 
sponse 


.83 


.17 


1.5 

.5 

3 
1.2 


.24 
3 

1.5 


.33 


Burden  hours 


29.998 
8,534 

630 

1.456 

72 

1,600 

120 

6 

8 

11 
12 

3 

1 
2 


42,453 


check  valves  required  to  be  tested  every 
24  months. 

The  Conunission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  July  23.  2002 
(67  FR  48218).  However,  by  letter  dated 
October  30,  2002.  the  licensee  withdrew 
the  proposed  change. 

For  further  details  Mrith  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  31.  2002.  as 
supplemented  by  letter  dated  October  4, 
2002,  and  the  licensee's  letter  dated 
October  30,  2002,  which  withdrew  the 
application  for  license  amendment. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Dociunent  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
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ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209.  or  301-415-4737  or  by  e-mail 
to  pdr®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  December.  2002. 

For  the  Nuclear  Regulatory  Commission.    - 
William  A.  Macon,  Jr., 
Project  Manager,  Section  2,  Project 
Directorate  lU,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-31871  Filed  12-17-02;  8:45  am] 
BNJJNG  COOC  7S80-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  40-2259] 

Notice  of  Amendment  Request  and 
Considaration  of  Proposed  Use  of 
Altamala  Concentration  Limits  for 
Ground  Water  for  Pathfindsr  Mines 
Corporation's  Luclcy  MC^Sits,  Gas 
Hills,  WY,  and  Opportunity  To  Provide 
Comments  and  To  Request  a  Hearing 

I.  Introduction 

Notice  is  hereby  given  that  the  U.  S. 
Nuclear  Regulatory  Commission  (NRC) 
has  received,  by  letter  dated  December 
21.  2000,  a  license  amendment 
application  from  Pathfinder  Mines 
Corporation  (PMC),  requesting  alternate 
concentration  limits  (ALCs)  for  six 
ground  water  constituents  at  their  Lucky 
Mc  site  located  in  the  Gas  Hills  region 
of  Wyoming.  Staff  submitted  a  request 
for  additional  information  by  letter 
dated  October  26.  2001.  and  PMC 
responded  January  11,  and  November  4, 
2002,  with  page  changes. 

The  PMC  Lucky  Mc  former  uranium 
mill  site  (now  a  mill  tailings  disposal 
site)  is  licensed  by  the  NRC  under 
Source  Materials  License  SUA-672  to 
possess  byproduct  material  in  the  form 
of  uranium  processing  waste,  such  as 
mill  tailings,  generated  by  past  uranium 
processing  operations.  The  PMC  Lucky 
Mc  site  is  located  in  the  Gas  Hills  region 
of  western  Natrona  and  eastern 
Freemont  Counties,  Wyoming, 
approximately  80  kilometers  (50  miles) 
southeast  of  theiown  of  Ri  vert  on. 
Wyoming.  The  mill  operated  from  1958 
to  1988  and  has  been  dismantled  and 
disposed  of.  The  site  contains  three 
disposal  areas  (tailings  impoimdments) 
and  three  tailings  2  solution  ponds.  The 
license  establishes  a  groimd  water 
protection  standard  at  one  Point  of 
Compliance  (POC)  well  near  the 
disposal  area.  This  well  is  used  to 
monitor  water  quality  because 


hazardous  constituents  have  leached 
frt3m  the  milling  waste  into  the  upper 
aquifer. 

The  ACL  application  requests  that 
site-specific  concentration  limits  for  six 
hazardous  constituents  in  ground  water 
be  granted  for  the  PMC  site  in  place  of 
the  current  concentration  values  in  the 
license.  The  licensee  has  indicated  that 
the  concentration  limits  required  to  ijie 
met  under  the  licensed  corrective  action 
program  are  not  attainable  due  to  the 
high  cost  and  the  influence  of  mining- 
impacted  water.  Also,  tie  ground  water 
at  the  PMC  site  and  surrounding  areas 
is  impacted  by  open-pit  uranium  mines 
having  the  same  constituents  as  those 
resulting  from  the  tailings  seepage.  The 
requested  concentration  limits  would  be 
protective  of  public  health  and  the 
environment,  and  appear  to  meet  the 
requirements  of  10  CFR  Part  40, 
Appendix  A. 

PMC  also  is  proposing  that  the  site's 
Point  of  Exposure  (POE)  be  established 
at  the  long-term  care  boundary.  This 
boundary  encompasses  all  the  land  that 
will  be  transferred  to  the  U.S. 
Department  of  Energy  (DOE)  for 
perpetual  care  of  the  disposal  site.  The 
POE  is  the  location  nearest  the  site 
where  the  public  or  environment  might 
be  exposed  to  milling  impacted  ground 
water,  even  though  such  exposure  is 
highly  unlikely. 

n.  Opportunity  To  Provide  Comments 

The  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  facility 
that  the  NRC  is  in  receipt  of  this  request, 
and  will  accept  comments  concerning 
this  action  witMn  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  RegiUatory 
Commission,  Washington,  DC  20555- 
001,  and  should  cite  die  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  T-6  D59,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  MD  20852.  from  7:30 
a.m.  until  4:15  p.m.  on  Federal 
Workdays. 

m.  Opportunity  To  Request  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  an  amendment  of  a  license  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materiads  and  Operator  Licensing 
Proceedings"  of  NRC's  niles  and 
practice  for  domestic  licensing 
proceedings  in  10  CFR  part  2.  Pursuant 
to  §  2.1205(a),  any  person  whose  interest 


may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  §  2.1205(d).  A  request  for  a  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  of  the  Commission  at  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  orby  email  to 
bearingdocket@nrc.gov. 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Pathfinder  Mines 
Corporation.  P.O.  Box  730.  Mills.  WY 
82644,  Attention:  Tom  Hardgrove;  and 

(2)  The  NRC  staff,  by  delivery  to  Uie 
General  Counsel,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852.  or  by  mail  addressed  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  be  also  transmitted  to  the  Office 
of  the  General  Counsel,  either  by  means 
of  facsimile  transmission  to  301-415- 
3725.  or  by  email  to 
OGCMailCentei^nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 
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IV.  Further  InfiDrmation 

The  application  for  the  license 
amendment  is  available  for  inspection  at 
NRC's  Public  Electronic  Reading  Room 
at  http://www.nrc.gov/reading-rm/ 
adams.html  (ADAMS  Assession 
Numbers:  ML010250146  and 
ML023160530).  Documents  may  also  be 
examined  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike.  Rockville.  MD  20852. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Elaine 
Bnmimett,  Fuel  Cycle  Facilities  Branch. 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Mail  Stop  T8- 
A33.  Washington.  DC  20555-0001. 
Telephone:  (301)  415-6606;  Fax: 
(301)415-5390. 

Dated  at  Rockville.  MD.  this  12th  day  of 
December.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen. 

Chief.  Fuel  Cycle  Facilities  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(PR  Doc.  02-31870  Filed  12-17-02;  8:45  am) 
aujNG  cooe  79ao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide  and  Aasociated 
Standard  Review  Plan;  Isauance, 
Availability,  Workshop 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  issued  for  public 
comment  a  draft  of  a  regulatory  guide 
(and  its  associated  Standard  Review 
Plan).  Regulatory  Guides  are  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techiiiques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  by  its  task  number,  DG-1122, 
which  shoiild  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide.  Draft  Regulatory  Guide  DG-1122, 
"An  Approach  for  Determining  the 
Technical  Adequacy  of  Probabilistic 
Risk  Assessment  Results  for  Risk- 
Informed  Activities,"  is  being  developed 
to  provide  guidance  to  licensees  in 
determining  the  technical  adequacy  of  a 
PRA  used  in  a  risk-informed  integrated 
decision  making  process,  and  to  endorse 


standards  and  industry  guidance. 
Guidance  is  provided  in  four  areas: 

(1)  A  minimal  set  of  functional 
requirements  of  a  technically  acceptable 
PRA. 

(2)  NRC  position  on  consensus  PRA 
standards  and  industry  PRA  program 
documents. 

(3)  Demonstration  that  the  PRA  (in 
toto  or  specific  parts)  used  in  regulatory 
applications  is  of  sufficient  technical 
adequacy. 

(4)  Documentation  that  the  PRA  [in 
toto  or  specific  parts)  used  in  regulatory 
applications  is  of  sufficient  technical 
adequacy. 

DG-1122  proposes  to  endorse,  with 
certain  clarifications  and  substitutions. 
ASME  Standard  RA-S-2002.  "Standard 
for  Probabilistic  Risk  Assessment  for 
Nuclear  Power  Plant  Applications."  and 
Revision  A3  of  NEI-00-02. 
"Probabilistic  Risk  (PRA)  Peer  Review 
Process  Guidance."  with  its  August  16. 
2002  supplemental  guidance  on 
industry  self-assessment. 

Chapter  19.1  of  the  Standard  Review 
Plan  (SRP).  "Determining  the  Technical 
Adequacy  of  Probabilistic  Risk 
Assessment  Results  for  Risk-Informed 
Activities."  is  being  developed  to 
provide  guidance  to  the  NRC  staff  on 
how  to  determine  that  the  PRA  that 
provides  the  results  being  used  in  a 
decision  is  technically  adequate. 

This  draft  guide  and  draft  standard 
review  plan  chapter  have  not  received 
complete  staff  approval  and  do  not 
represent  an  official  NRC  staff  position. 

It  is  the  NRC's  intent  to  update  this 
RG  when  a  new  or  revised  PRA  standard 
or  industry  program  is  published.  If  a 
new  standard  or  program  is  published, 
an  additional  appendix  will  be  added  to 
set  forth  the  staiff  position.  If  a  revision 
of  a  current  standard  or  program  would 
impact  the  staff  position,  the 
appropriate  appendix  would  be  revised. 

The  NRC  intends  to  conduct  a 
workshop  on  January  9.  2003.  to  be  held 
in  the  auditorium  at  NRC  headquarters. 
11545  Rockville  Pike,  Rockville. 
Maryland,  (the  agenda  will  be 
announced  in  a  future  public  notice),  to 
discuss  and  explain  the  material 
contained  in  DG  1122  and  SRP  Chapter 
19.1.  and  to  answer  questions  and 
receive  comments  and  feedback  on  the 
proposed  documents.  The  purpose  of 
the  workshop  is  to  facilitate  the 
comment  process.  In  the  workshop,  the 
staff  will  describe  each  docviment  and 
its  basis  and  solicit  comment  and 
feedback  on  their  completeness, 
correctness,  and  usefulness.  Since  these 
documents  cover  a  wide  range  of 
technical  areas,  many  topics  will  be 
discussed.  Listed  below  are  particular 
topics  (not  limited  to)  on  which 


discussion  and  feedback  are  sought  at 
the  workshop: 

(1)  Is  the  relationship  of  this 
regulatory  guide  to  other  regulatory 
guides  (e.g.,  RG  1.174,  RG  1.177)  clear? 
Is  it  clear  how  this  guide  is  to  be  used 
to  support  risk-informed  applications?  If 
more  discussion  is  needed,  what  level  of 
detail  is  needed? 
'  (2)  Is  the  associated  SRP  the 
appropriate  place  for  the  staff  review 
guidance,  or  should  the  guidance  be 
included  in  the  application  specific 
SRPs? 

(3)  Is  the  level  of  detail  in  the 
proposed  guidance  clear  and  sufficient 
to  demonstrate  the  technical  adequacy 
of  the  PRA  to  support  a  regulatory 
application?  Or  is  more  detailed 
guidance  necessary?  What  level  of  detail 
is  needed? 

(4)  Is  the  level  of  detail  in  the 
proposed  guidance  clear  and  sufficient 
in  regard  to  the  scope,  level  of  detail 
and  technical  adequacy  of  the  PRA?  Or 
is  more  detailed  guidance  necessary? 
What  level  of  detail  is  needed? 

(5)  Is  the  staff  regulatory  position  on 
consensus  PRA  standards  and  industry 
PRA  programs  clear  and  sufficient?  Or 
is  more  detailed  guidance  necessary? 
What  level  of  detail  is  needed? 

(6)  Is  the  level  of  detail  in  the 
proposed  guidance  clear  and  sufficient 
in  regard  to  dociunentation  and 
submittal?  Or  is  more  detailed  guidance 
necessary?  What  level  of  detail  is 
needed? 

(7)  Is  the  staff  position  in  the 
appendices  of  the  proposed  regulatory 
guide  clear?  Or  is  more  discussion 
necessary?  What  level  of  detail  is 
needed? 

(8)  In  Appendix  A,  is  the  discussion 
provided  on  the  "issue"  helpful  or 
necessary  in  providing  the  bases  for  the 
staff  position?  If  not,  should  this  column 
be  removed?  Is  more  discussion  needed 
and  what  would  be  the  appropriate  level 
of  detail? 

(9)  In  Appendix  A,  the  staff  has 
provided  "clarifications"  to  the 
definition  regarding  "dominant," 
"significant,"  and  "important." 
Clarification  of  these  terms  is  provided 
because  in  places,  these  terms  are  used 
interchangeably  (to  have  the  same 
meaning)  and  in  other  places,  they  may 
be  used  to  convey  different  meanings.  In 
the  context  of  a  PRA,  these  terms 
generally  are  indicating  that  the  entity 
under  question  is  a  major  factor  to  the 
outcome  under  consideration.  In  this 
general  sense,  these  terms  can  be  used 
interchangeably  [e.g.,  an  important 
sequence,  a  significant  sequence,  a 
dominant  sequence).  However,  if  these 
terms  are  used  to  distinguish  whether  a 
requirement  is  imposed,  a  common  and 


Federal  Register / Vol.  67,  No.  243 / Wednesday.  December  18.  2002 /Notices 


77531 


specific  imderstanding  (i.e., 
quantitative)  of  these  terms  is  needed.  Is 
this  the  appropriate  quantitative 
definition?  ff  not,  what  quantitative 
definition  is  appropriate? 

(10)  In  Appendix  B,  the  staff  review 
of  NEI-00-02  and  its  supplemental 
guidance,  is  based  on  the  perspective 
that  this  document  is  primarily 
historical  in  that  almost  all  the 
licensee's  PRAs  have  been  peer 
reviewed  using  NEI-00-02,  Revision 
A3.  Consequently,  the  staff  endorsement 
does  not  address  future  use  of  this 
docmnent.  If  the  staff  has  an  objection 
to  this  document,  the  resolution  would 
be  addressed  via  a  licensee's  self 
assessment.  Is  this  approach 
appropriate?  That  is,  should  the  staff 
extend  its  review  so  that  industry  would 
have  the  staff  position  regarding  this 
process  for  future  use? 

In  order  to  gain  experience  and  more 
detailed  insists  into  the  use  of  the 
approach  proposed  in  DG— 1122  and  the 
associated  draft  SRP  section,  during  the 
public  comment  period  the  NRC  desires 
to  conduct  a  review  of  one  or  more  pilot 
applications  [e.g.,  Risk-Informed 
Technical  Specifications  Initiative  4b, 
"Configuration  Risk  Management  for 
Completion  Times")  using  this 
approach.  The  experience  and  insights 
gained  from  the  practical  application  of 
the  approach  proposed  in  DG-1122  and 
the  associated  draft  SRP  section  wUl 
support  the  staff's  risk-informed 
regulatory  initiatives,  consistent  with 
the  NRC's  policy  statement  on  PRA.  The 
lessons  learned  from  the  pilot 
applications  will  be  documented  and 
reflected  in  the  final  regulatory  guide. 
Since  these  pilot  applications  will  assist 
the  NRC  in  developing  a  regulatory 
guide,  the  Chief  Financial  Officer  wiD 
waive  the  review  fees  in  accordance 
with  10  CFR  170.11(b)(1).  By  granting 
this  waiver  for  the  pilot  applications, 
the  NRC  continues  its  longstanding 
policy  of  granting  fee  exemptions  for  the 
review  of  license  applications  accepted 
for  review  as  a  pilot  application. 

The  NRC  staff  is  soliciting  comments 
on  these  proposed  documents. 
Comments  may  be  accompanied  by 
relevant  information  or  suppcHling  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD.  Comments  will  be  most 
helpful  if  received  by  February  14.  2003. 

Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  is  able  to  ensure 


consideration  only  for  comments 
received  on  or  before  this  date. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  [http:/ 
/www.nrc.gov).  This  site  provides  the 
ability  to  upload  corr  ments  as  files  (any 
format)  if  your  web  browser  supports 
that  function.  For  ^  *  formation  about  the 
interactive  rulemaking  web  site,  contact 
Ms.  Carol  Gallagher.  (301)  415-5905;  e- 
mail  CAG@NRC.GOV.  For  information 
about  the  draft  guide  and  the  related 
standard  review  plan  chapter,  contact 
Ms.  M.T.  Drouin  at  (301)  415-6675;  e- 
mail  MXD@NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
cormection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Electronic  copies  of  this  draft  RG  are 
available  on  the  NRC's  Web  site  <http:/ 
/www.nrc.gov>  in  the  Reference  Library 
under  Regidatory  Guides.  Electronic 
copies  are  also  available  in  NRC's  Public 
Electronic  Reading  Room  at  the  same 
Web  site;  DG-1 1 22  is  under  ADAMS    ■ 
Accession  Number  ML023360076. 
Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Document  Room.  11555  Rockville  Pike. 
Rockville.  MD;  the  PDR's  mailing 
address  is  USNRC  PDR,  Washington,  DC 
20555;  telephone  (301)  415-4737  or 
(800)  397-4205;  fax  (301)  415-3548;  e- 
mail  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  guides 
(which  may  be  reproduced)  or  for 
placement  on  an  automatic  distribution 
list  for  single  copies  of  future  draft 
guides  in  specific  divisions  should  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  e- 
mail  to  DISTRIBUTION@NRC.GOV;  or 
by  fax  to  (301)  415-2289.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them.  (5  U.S.C. 
552(a)) 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  November,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Scott  F.  Newtierry, 

Director,  Division  of  Risk  Analysis  and 
Applications,  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  02-31872  Filed  12-17-02;  8:45  am) 
BiLiJNO  cooe  Tsao-oi-p 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Relaxed  Rule*  for  the  Federal 
Long  Term  Care  Inaurance  Program 
OpenSaaaon 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  relaxed  rules  for  the 

Federal  Long  Term  Care  Insurance 

Program  Open  Season. 

summary:  The  Office  of  Personnel 
Management  is  relaxing  our  previous 
rule  for  employees'  Federal  Long  Term 
Care  Insurance  Program  coverage  to 
become  effective.  Previously,  employees 
with  a  December  1,  2002,  or  January  1, 
2003  coverage  effective  date  would  have 
to  be  actively  at  work  on  November  29, 
2002  or  December  31,  2002, 
respectively,  for  coverage  to  become 
effective.  Considering  heavy  leave  usage 
on  those  dates,  coverage  will  not  be 
delayed  for  employees  on  approved 
leave  status  on  those  dates,  as  long  as 
they  retiun  to  being  actively  at  work 
diu-ing  the  month  when  their  coverage 
becomes  effective  and  they  pay  their 
premiums  within  the  established 
deadlines. 

DATES:  This  relaxed  rule  affects 
employees  with  December  1,  2002.  or 
January  1,  2003,  Federal  Long  Term 
Care  Insurance  Program  coverage 
effective  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Persormel  Management,  Office 
of  Long  Term  Care  Insurance,  (202)  606- 
1413,  or  ltc@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On  June 
28,  2002,  the  Office  of  Personnel 
Management  announced  in  the  Federal 
Register  an  Open  Season  for  eligible 
persons  to  apply  for  coverage  in  the 
Federal  Long  Term  Care  Insurance 
Program  (FLTCIP).  Open  Season  began 
on  July  1,  2002,  and  will  end  on 
December  31,  2002. 

The  Federal  Register  notice  stated 
that  the  effective  date  of  coverage  for  an 
Open  Season  enrollment  is  the  later  of 
October  1,  2002,  or  the  first  day  of  the 
month  that  is  after  the  date  LTC  Partners 
approves  an  application  for  coverage.  A 
Federal  civilian  or  Postal  employee  or 
member  of  the  uniformed  services  also 
must  be  actively  at  work  on  the  coverage 
effective  date  for  coverage  to  become 
effective.  A  Federal  civilian  or  Postal 
employee  must  meet  all  of  the  following 
conditions  to  be  considered  actively  at 
work: 

•  The  employee  is  reporting  for  work 
at  his/her  usual  place  of  employment  or 
other  location  to  which  Government 
business  requires  him/her  to  travel; 
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•  The  employee  is  able  to  perform  all 
the  usual  and  customary  duties  of  his/ 
her  employment  on  his/her  regular  work 
schedule;  and 

•  The  employee  is  not  absent  firom 
work  due  to  sickness,  injury,  annual 
leave,  sick  leave  or  any  other  leave.  (An 
employee  is  not  considered  to  be  on 
leave  on  %n  alternate  work  schedule's 
scheduled  day  off.) 

For  coverage  effective  dates  that  fall 
on  a  weekend  or  holiday,  the  Federal 
Register  notice  stated  that  an  employee 
must  be  actively  at  work  on  the  last 
workday  before  his/her  coverage 
effective  date  for  coverage  to  become 
effective.  This  meant  that  coverage 
could  be  delayed  for  one  month,  or 
more,  for  employees  with  applications 
approved  in  November  and  December  if 
they  were  on  leave  on  November  29  or 
December  31,  2002,  respectively. 

In  view  of  heavy  leave  usage  on 
November  29th  and  December  31st,  and 
in  keeping  with  our  objectives  of  being 
employee-oriented  and  family  friendly, 
we  have  relaxed  this  actively  at  work 
requirement. 

For  this  year  only,  coverage  will  not 
be  delayed  for  employees  in  an 
approved  leave  status  November  29  or 
Diecember  31.  2002,  as  long  as  they 
return  to  being  actively  at  work  during 
the  month  when  their  coverage  becomes 
effective  and  they  pay  their  premium 
within  established  deadlines.  This 
applies  to  any  approved  leave, 
including  annual  leave,  sick  leave,  leave 
without  pay  and  administrative  leave. 

Employees,  as  well  as  all  applicants, 
still  have  an  obligation  to  contact  Long 
Term  Care  Partners  if  their  health 
changes  in  a  way  that  would  affect  their 
answers  to  one  or  more  questions  on 
their  long  term  care  insurance 
application  on  the  effective  date  of  their 
coverage. 

We  made  this  change  in  response  to 
employee  and  agency  concerns  about 
holiday  leave  usage  toward  the  end  of 
the  Open  Season,  a  period  in  which 
large  numbers  of  employees  have 
expressed  interest  in  applying.  We  also 
recognize  that  this  is  the  first  FLTCIP 
Open  Season. 

This  family-friendly  policy  affects 
only  employees  and  members  of  the 
uniformed  services  applying  with  the 
abbreviated  underwriting  application 
and  will  not  be  repeated  in  the  future  or 
apply  to  leave  usage  other  than  on 
November  29  and  December  31,  2002.  It 
does  not  apply  to  spouses  of  employees 
and  members  of  the  uniformed  services, 
since  they  do  not  have  an  actively  at 
work  requirement,  nor  does  it  apply  to 
aimuitants,  retired  members  of  the 
uniformed  services,  or  other  qualified 


relatives  who  apply  using  the  full 
underwriting  application. 

Authority:  5  U.S.C.  9008. 

Office  of  Personnel  Management. 
Kay  Coles  James. 
Director. 

[FR  Doq.  02-31854  Filed  12-17-02;  8:45  am] 
BILUNG  CODE  632S-S0-P 


UNITED  STATES  SENTENaNG 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  proposed  amendments 
to  sentencing  guidelines,  policy 
statements,  and  commentary.  Request 
for  public  comment,  including  public 
comment  regarding  retroactive 
application  of  any  of  the  proposed 
amendments. 

summary:  Pursuant  to  section  994(a), 
(o),  and  (p)  of  title  28,  United  States 
Code,  the  Commission  is  considering 
promulgating  certain  amendments  to  the 
sentencing  guidelines,  policy 
statements,  and  commentary.  This 
notice  sets  forth  the  proposed 
amendments  and,  for  each  proposed 
amendment,  a  synopsis  of  tbe  issues 
addressed  by  that  amendment. 
Additional  proposed  amendments  the 
Commission  is  considering 
promulgating,  as  both  temporary  and 
permanent  amendments,  in  response  to 
the  Sarbanes-Oxley  Act  of  2002,  Pub.  L. 
107-204.  and  the  Bipartisan  Campaign 
Reform  Act  of  2002.  Pub.  L.  107-55,  can 
be  found  in  the  November  22,  2002. 
Federal  Register  (67  FR  70999). 

The  specific  amendments  proposed  in 
this  notice  are  as  follows:  (1)  A 
proposed  amendment  and  issues  for 
comment  that  respond  to  the  Uniting 
and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  Act)  Act  of  2001,  Pub. 
L.  107-56;  the  Public  Health  Security 
and  Bioterrorism  Preparedness  and 
Response  Act  of  2002,  Pub.  L.  107-188; 
and  the  Terrorist  Bombings  Convention 
Implementation  Act  of  2002,  Pub.  L. 
107-197;  (2)  a  proposed  amendment 
that  addresses  various  application 
issues  in  §  2L1.2  (Unlawfiil  Entering  or 
Remaining  in  the  United  States);  (3)  a 
proposed  amendment  and  issue  for 
comment  that  addresses  a  number  of 
issues  in  §5G1.3  (Imposition  of  a 
Sentence  on  a  Defendant  Subject  to  an 
Undischarged  Term  of  Imprisonment); 
(4)  a  proposed  amendment  that  makes 


technical  and  conforming  changes  to 
various  guideline  provisions;  and  (5)  a 
proposed  amendment  and  issue  for 
comment  regarding  appropriate 
guideline  penalties  for  offenses 
involving  involuntary  manslaughter. 

In  addition  to  the  issues  for  comment 
that  are  contained  within  these 
proposed  amendments,  this  notice  sets 
forth  separate  issues  for  comment 
regarding  the  following:  (1)  Section  225 
of  the  Homeland  Security  Act  of  2002 
(the  Cyber  Security  Enhancement  Act  of 
2002).  Pub.  L.  107-296,  which  directs 
the  Commission  to  review  and  amend, 
if  appropriate,  the  sentencing  guidelines 
and  policy  statements  applicable  to 
persons  convicted  of  an  offense  under 
section  1030  of  title  18,  United  States 
Code;  and  (2)  sections  11008  and  11009 
of  the  21st  Century  Department  of 
Justice  Appropriations  Authorization 
Act,  Pub.  L.  107-273.  which  direct  the 
Commission  to  review  and  amend  the 
sentencing  guidelines,  as  appropriate,  to 
provide  an  appropriate  sentencing 
enhancement  for  any  crime  of  violence 
or  drug  trafficking  crime  in  which  the 
defendant  used  body  armor  and  an 
appropriate  enhancement  for  offenses 
involving  influencing,  assaulting, 
resisting,  impeding,  retaliating  against, 
or  threatening  a  federal  judge, 
magistrate  judge,  or  any  other  official 
described  in  section  111  or  section  115 
of  title  18,  United  States  Code. 
DATES:  Written  public  comment 
regarding  (1)  the  amendments  set  forth 
in  this  notice,  including  public 
comment  regarding  retroactive 
application  of  any  of  these  proposed 
amendments;  and  (2)  the  proposed 
repromulgation  of  the  proposed 
emergency  amendments  set  forth  in  the 
Federal  Register  on  November  27,  2002 
(67  FR  70999)  as  permanent,  non- 
emergency amendments,  should  be 
received  by  the  Commission  not  later 
than  February  18,  2003. 
ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Colvimbus  Circle,  NE.. 
Suite  2-500,  Washington,  DC  20002- 
8002,  Attention:  PubUc  Affairs. 
FOR  FURTHER  MFORMATKNi  CONTACT: 
Michael  Courlander,  Public  A£Eairs 
Officer,  Telephone:  (202)  502-4590. 
SUPPlfMENTARY  MFORMATKNI:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  courts 
pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
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and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  of  each  year  pursuant  to  28 
U.S.C.  994(p). 

The  Commission  seeks  comment  on 
the  proposed  amendments,  issues  for 
comment,  and  any  other  aspect  of  the 
sentencing  guidelines,  policy 
statements,  and  commentary. 

The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specific  revisions  to  a 
guideline  or  commentary.  Bracketed  text 
within  a  proposed  amendment  indicates 
a  heightened  interest  on  the 
Commission's  part  for  comment  and 
suggestions  for  alternative  policy 
choices;  for  example,  a  proposed 
enhancement  of  [2]  levels  indicates  that 
the  Commission  is  considering,  and 
invites  comment  on,  alternative  policy 
choices  regarding  the  appropriate  level 
of  enhancement.  Similarly,  bracketed 
text  within  a  specific  offense 
characteristic  or  application  note  means 
that  the  Commission  specifically  invites 
comment  on  whether  the  proposed 
provision  is  appropriate.  Second,  the 
Conmiission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  on  how  the  Commission 
should  respond  to  those  issues. 

Additional  information  pertaining  to 
the  proposed  amendments  described  in 
this  notice  may  be  accessed  through  the 
Commission's  Web  site  at 
ivww.ussc.gov. 

Authority:  28  U.S.C.  994(a),  (o),  (p).  (x): 
USSC  rules  of  practice  and  procedure,  rule 
4.4. 

Diana  E.  Murphy. 

Chair. 

1.  Terrorism 

Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  is  a 
continuation  of  the  Commission's  work 
over  the  past  two  years  to  ensure  that 
the  guidelines  provide  appropriate 
guideline  penalties  for  offenses 
involving  terrorism.  Specifically,  this 
proposed  amendment  responds  to  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  Act)  Act  of  2001 ,  Pub.L. 
107-56;  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  Pub.L.  107-88; 
and  the  Terrorist  Bombings  Convention 
Implementation  Act  of  2002,  Pub.L. 
107-97. 

L  Remaining  USA  PATRIOT  Act 
Amendments 

The  following  amendments  build  on 
the  Commission's  response  during  the 


last  amendment  cycle  to  the  USA 
PATRIOT  Act. 

A.  Terrorism  Enhancement  in  Money 
Laundering  Guideline 

This  amendment  provides  two 
options  for  treatment  of  the  current  6- 
level  terrorism  enhancement  in  the 
money  laundering  guideline,  §  2S1.1 
(Laundering  of  Monetary  Instruments;  ' 
Engaging  in  Monetary  Transactions  in 
Property  Derived  from  Unlawful 
Activity).  Option  One  eliminates  the 
terrorism  eidiancement.  Elimination  of 
the  enhancement  is  appropriate  because 
it  prevents  "double-counting"  with  the 
terrorism  adjustment  in  §  3A1.4 
(Terrorism).  Specifically,  the  money 
laundering  terrorism  enhancement 
applies  if  the  defendant  knew  or 
believed  that  any  of  the  laundered  funds 
were  the  proceeds  of,  or  were  intended 
to  promote,  an  offense  involving 
terrorism.  The  terrorism  adjustment  at 
§  3A1.4  applies  if  the  offense  is  a  felony 
that  involved,  or  was  intended  to 
promote,  a  federal  crime  of  terrorism  as 
defined  in  18  U.S.C.  2332b(g)(5). 
Therefore,  if  the  money  laundering 
terrorism  enhancement  applied,  the 
terrorism  adjustment  at  §  3A1.4  also 
would  apply  based  on  the  same 
conduct. 

In  the  event  the  Commission 
determines  that  the  money  laundering 
terrorism  adjustment  should  not  be 
eliminated.  Option  Two  provides  a 
definition  of  terrorism  in  the  money 
laundering  guideline  that  mirrors  the 
definition  in  §  3A1.4. 

Proposed  Amendment  (Part  lA): 

[Option  One: 

Section  §  2Sl.l(b)(l)(B)(iii)  is 
amended  by  striking  "terrorism,".] 

[Option  Two: 

The  Commentary  to  §  2S1.1  captioned 
"Application  Notes"  is  amended  in  ■ 
Note  1  by  inserting  at  the  end  the 
following  new  paragraph: 

"  Terrorism'  means  a  federal  crime  of 
terrorism  as  defined  in  18  U.S.C. 
2332b(g)(5).".l 

B.  Reference  of  18  U.S.C.  1960  to  Money 
Laundering  Guideline 

This  amendment  provides  two 
options  for  the  treatment  of  certain 
offenses  under  18  U.S.C.  1960.  These 
offenses  prohibit  knowingly  conducting, 
controlling,  managing,  supervising, 
directing,  or  owning  all  or  part  of  an 
unlicensed  money  transmitting 
business,  as  defined  in  18  U.S.C. 
1960(b)(1)(C).  That  provision  defines  an 
unlicensed  money  transmitting  business 
as  "a  money  transmitting  business 
which  affects  interstate  or  foreign 
commerce  in  any  manner  or  degree  and 


otherwise  involves  the  transportation  or 
transmission  of  funds  that  are  known  to 
the  defendant  to  have  been  derived  from 
a  criminal  offense  or  are  intended  to  be 
used  to  promote  or  support  unlawful 
activity."  The  statutory  maximum  term 
of  imprisonment  is  5  years. 

Option  One  changes  the  Statutory 
Index  reference  for  these  offenses  from 
§  2S1.3  (Structuring  Transactions  to 
Evade  Reporting  Requirements)  to  the 
main  money  laundering  guideline, 
§  2S1.1.  This  change  is  appropriate  for 
this  offense  because  its  essence  is 
money  laundering  rather  than 
structuring  to  evade  reporting 
requirements. 

In  contrast,  other  offenses  under  18 
U.S.C.  1960  would  remain  in  the 
structuring  guideline  under  Option  One 
because  they  are  essentially  structuring 
offenses.  Specifically,  they  prohibit 
knowingly  conducting,  controlling, 
managing,  supervising,  directing,  or 
owning  all  or  part  of  an  unlicensed 
money  transmitting  business,  as  defined 
in  18  U.S.C.  1960(b)(1)(A)  and  (B). 
Those  provisions  define  an  unlicensed 
money  transmitting  business  as  "a 
money  transmitting  business  which 
affects  interstate  or  foreign  comnierce  in 
any  manner  or  degree  and  (A)  is 
operated  without  an  appropriate  money 
transmitting  license  *  *  *;  or  (B)  fails  to 
comply  wi^  the  money  transmitting 
business  registration  requirements 
under  section  5330  of  title  31,  United 
States  Code,  or  regulations  prescribed 
under  such  section." 

Option  Two  maintains  the  initial 
Statutory  Index  reference  for  18  U.S.C. 
1960(b)(1)(C)  offenses  in  the  structuring 
guideline  but  provides  a  cross  reference 
to  the  main  money  laundering  guideline 
for  conduct  that  falls  under  18  U.S.C. 
1960(b)(1)(C). 

An  issue  for  comment  requests 
comment  regarding  whether  the 
proposed  cross  reference  should  be 
broadened  so  that  any  structuring 
offense  that  involves  the  intent  to 
promote  unlawful  activity,  knowledge 
or  belief  that  the  funds  were  the 
proceeds  of  unlawful  activity,  or 
reckless  disregard  of  the  illicit  source  of 
the  funds  would  be  cross  referenced  to 
main  money  laundering  guideline, 
leaving  the  structuring  guideline  to 
cover  purely  regulatory  offenses. 

Proposed  Amendment  (Part  IB): 

[Option  One: 

The  Conmientary  to  §  2S1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1960  (but  only  with  respect 
to  unlicensed  money  transmitting 
businesses  as  defined  in  18  U.S.C. 
1960(b)(1)(C))"  after  "1957". 
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The  Commentary  to  §  2S1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "(but  only  with  respect  to 
unlicensed  money  transmitting 
businesses  as  defined  in  18  U.S.C. 
1960(b){l){A)  and  (B))"  after  "1960". 

Appendix  A  (Statutory  Index]  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1960  by  inserting  '2S1.1."  before 
"2Sl.3".l 

(Option  Two: 

Section  2Sl.3(c)  is  amended  by 
striking  "Reference"  and  inserting 
"References";  and  by  adding  at  the  end 
the  following: 

"(2)  If  the  offense  involved  (A)  a 
money  transmitting  business;  and  (B) 
the  transportation  or  transmission  of 
funds  that  are  known  to  the  defendant 
to  have  been  derived  from  a  criminal 
offense  or  are  intended  to  be  used  to 
promote  or  support  unlawful  activity, 
apply  §  2S1.1  (Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 
Transactions  in  Property  Derived  from 
Unlawful  Activity).". 

The  Commentary  to  §  2S1.3  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"4.  Cross  Reference  in  Subsection 
(c)(2). — For  purposes  of  subsection 
(c)(2),  'money  transmitting  business' 
means  a  money  transmitting  business 
that  affects  interstate  or  foreign 
commerce.  'Money  transmitting' 
includes  transferring  funds  on  behalf  of 
the  public  by  any  means,  including 
transfers  within  the  United  States  or  to 
foreign  locations  by  wire,  check,  draft, 
facsimile,  or  courier.".] 

Issue  for  Comment  The  proposed 
amendment  provides  two  options  for 
the  treatment  of  offenses  under  18 
U.S.C.  1960(b)(1)(C).  Option  One 
provides  for  a  Statutory  Index  reference 
for  these  offenses  to  the  main  money 
laundering  guideline,  §  2S1.1.  rather 
than  the  structuring  guideline,  §  2S1.3, 
because  such  an  offense  is  essentially  a 
money  laundering  offense.  Option  Two 
references  this  offense  to  §  2S1.3  in  the 
first  instance  but  provides  a  cross 
reference  for  this  offense  from  §  2S1.3  to 
§2S1.1. 

The  Commission  requests  comment 
regarding  whether  the  proposed  cross 
reference  to  §  2S1.1  in  Option  Two 
should  be  expanded  to  cover  any 
offense  initially  referenced  to  §2Sl.3  in 
the  Statutory  Index  that  involved  the 
intent  to  promote  imlawful  activity, 
knowledge  or  belief  that  the  funds  were 
the  proceeds  of  unlawful  activity,  or 
reckless  disregard  of  the  illicit  source  of 
the  funds.  Such  an  approach  effectively 
would  limit  the  application  of  §  2S1.3  to 
regulatory  offenses  (such  as  the  failure 
to  file  transaction  reports  or  structuring 
transactions  to  evade  reporting 


requirements)  unaccompanied  by 
aggravated,  real  offense  money 
laundering  conduct.  To  effectuate  such 
cross  reference,  §  2S1.3  would  likely 
need  to  be  amended  as  follows:  First, 
the  base  offense  level  of  8  in  subsection 
(a)(1)  would  be  maintained  for  offenses 
under  31  U.S.C.  5318  and  5318A,  but 
the  alternative  base  offense  level  in 
subsection  (a)(2)  would  be  amended  to 
level  6  without  any  increase  from  the 
loss  table  in  §  2B1.1.  An  alternative  base 
offense  level  of  level  6  for  a  regulatory 
offense  unaccompanied  by  aggravated 
conduct  is  proportionate  to  other 
regulatory  offenses  under  the 
guidelines.  Second,  the  aggravated 
conduct  described  in  §  2Sl.3fb)(l)  and 
the  aggravated  conduct  the  absence  of 
which  is  described  in  §  2Sl. 3(b)(3) 
would  form  the  basis  for  the  new  cross 
reference.  Accordingly,  the  cross 
reference  to  the  main  money  laundering 
guideline  would  apply  if:  (1)  The 
defendant  knew  or  believed  that  the 
funds  were  the  proceeds  of  unlawful 
activity  or  were  intended  to  promote 
unlawful  activity:  [(2)  the  offense 
involved  bulk  cash  smuggling;)  or  (3) 
the  defendant  acted  with  reckless, 
disregard  for  the  illegal  source  of  the 
funds.  The  major  possible  effects  of 
cross  referencing  offenses  involving  real 
offense  money  laundering  conduct  to 
the  money  laundering  guideline  are 
application  of  the  six-level 
enhancement  in  §2Sl.  1(b)(1)  if  the 
defendant  knew  or  believed  that  the 
funds  were  the  proceeds  of  or  were 
intended  to  promote  certain  specified 
crimes,  and  application  of  the 
enhancement  in  §  2Sl.  1(b)(3)  for 
sophisticated  laundering. 

C  Enhancement  in  Accessory  After  the 
Fact  Guideline  for  Haihoring  Terrorists 

Currently  in  §  2X3.1  (Accessory  After 
the  Fact)  there  exists  an  offense  level 
"cap"  of  level  20  for  offenses  in  which 
the  conduct  is  limited  to  harboring  a 
fugitive  (and  an  offense  level  "cap"  of 
level  30  for  all  other  offienses  sentenced 
under  the  accessory  guideline).  This 
proposed  amendment  makes  the  lower 
ofiieiise  level  "cap"  of  level  20 
inapplicable  to  offenses  involving  the 
harboring  of  terrorists  because  of  the 
relative  seriousness  of  those  offenses. 

Last  year,  the  Commission 
promulgated  an  amendment  that 
referenced  18  U.S.C.  2339  and  2339A  to 
2X2.1  (Aiding  and  Abetting)  and  2X3.1 
(Accessory  After  the  Fact).  The  offense 
at  18  U.S.C.  2339  prohibits  harboring  or 
concealing  any  person  who  the 
defendant  knows,  or  has  reasonable 
grounds  to  believe,  has  committed  or  is 
about  to  commit  one  of  several 
enumerated  offenses.  The  maximum 


term  of  imprisonment  is  10  yeacs,  The 
offense  at  18  U.S.C.  2339A  prohibits  the 
provision  of  material  support  or 
resources  to  terrorists,  knowing  or 
intending  that  they  will  be  used  in  the 
preparation  for,  or  in  carrying  out, 
specified  crimes  (i.e.,  those  designated 
as  predicate  offenses  for  "federal  crimes 
of  terrorism")  or  in  preparation  for,  or 
in  carrying  out,  the  concealment  or  an 
escape  from  the  conunission  of  any  such 
violation.  The  maximum  term  of 
imprisonment  is  15  years.  In  contrast,  a 
violation  of  the  general  harboring 
statute,  18  U.S.C.  1071,  has  a  maximum 
term  of  imprisonment  of  5  years. 

For  consistency  and  proportionality, 
the  proposed  amendment  not  only 
makes  the  "cap"  of  level  20  inapplicable 
to  harboring  a  person  who  is  convicted 
under  18  U.S.C.  2339  or  2339A  but  also 
to  the  conduct  of  harboring  an 
individual  who  commits  a  terrorism 
offense,  i.e.,  one  of  the  offenses  listed  in 
18  U.S.C.  2339  or  2339A  or  an  offense 
involving  or  intending  to  promote  a 
federal  crime  of  terrorism,  as  defined  in 
18  U.S.C.  2332b(g)(5). 

Proposed  Amendment  (Part  IC): 

Section  2X3.1  is  amended  by  striking 
subsection  (a)  and  inserting  the 
following: 

"(a)  Base  Offense  Level: 

(1)  Six  levels  lower  than  the  offense 
level  for  the  underlying  offense,  except 
as  provided  in  subdivisions  (2)  and  (3). 

(2)  The  base  offense  level  under  this 
guideline  shall  be  not  less  than  level  4. 

(3)(A)  The  base  offense  level  imder 
this  guideline  shall  be  not  more  than 
level  30,  except  as  provided  in 
subdivision  (B). 

(B)  In  any  case  in  which  the  conduct 
is  limited  to  harboring  a  fugitive,  other 
than  a  case  described  in  subdivision  (C), 
the  base  offense  level  under  this 
guideline  shall  not  be  more  than  level 
20. 

(C)  The  limitation  in  subdivision  (B) 
shall  not  apply  in  any  case  in  which  (i) 
the  defendant  is  convicted  under  18 
U.S.C.  2339  or  2339A;  or  (ii)  the 
conduct  involved  (I)  harboring  a  person 
who  committed  any  offense  listed  in  18 
U.S.C.  2339  or  2339A  or  who  committed 
any  offense  involving  or  intending  to 
promote  a  federal  crime  of  terrorism,  as 
defined  m  18  U.S.C.  2332b(g)(5);  or  (II) 
obstructing  the  investigation  of,  or 
committing  perjury  with  respect  to,  any 
offense  described  in  subdivision  (I).  In 
such  a  case,  the  base  offense  level  under 
this  guideline  shall  be  not  more  than 
level  30,  as  provided  in  subdivision 
(A).". 
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n.  Amendments  Required  by  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 

The  following  amendments  to  the 
guidelines  are  proposed  in  response  to 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  Pub.  L.  107-188. 

A.  Biological  AGents  and  Toxins 

First,  the  proposed  amendment 
amends  the  Statutory  Index  to  refer  new 
offenses  involving  biological  agents  and 
toxins  to  the  guideline  covering  nuclear, 
biological,  and  chemical  weapons  and 
materials,  §  2M6.1.  Specifically,  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
amends  18  U.S.C.  175b  to  redesignate 
the  existing  offense  and  create  new 
offenses  as  follows: 

(1)  The  existing  offense,  redesignated 
at  18  U.S.C.  175b(a)(l),  prohibits  any 
restricted  person  (as  defined  in 
subsection  (b))  from  transporting, 
receiving,  or  possessing  any  biological 
agent  or  toxin  that  the  Secretary  of 
Health  and  Human  Services  has  listed 
under  regulations  as  a  "select  agent". 
The  maximum  term  of  imprisonment  is 
10  years.  During  the  last  amendment 
cyde,  the  Commission  referred  this 
offense  to  §  2M6.1  and  provided  an 
alternative  base  offense  level  of  level  22. 

(2)  Two  new  offenses,  at  18  U.S.C. 
175b(b)(l)  and  (2),  prohibit  a  person 
frt)m  transferring  a  select  agent  listed  in 
regulations  by  the  Secretary  of  Health 
and  Human  Services,  or  a  biological 
agent  or  toxin  listed  in  regulations  by 
the  Secretary  of  Agriculture  as  posing  a 
severe  threat  to  animal  or  plant  health 
or  products,  to  any  person  the  transferor 
knows  or  has  reason  to  believe  is  not 
registered  to  receive  or  possess  such 
agent  or  toxin,  as  required  under 
r^giilations  prescribed  by  the  pertinent 
Secretary.  The  maximum  term  of 

.  imprisonment  is  5  years. 

(3)  Two  new  offenses,  at  18  U.S.C. 
175b(c)(l)  and  (2),  prohibit  any  person 
from  knowingly  possessing  a  select 
agent  listed  in  regulations  by  the 
Secretary  of  Health  and  Human 
Services,  or  a  biological  agent  or  toxin 
listed  in  regulations  by  the  Secretary  of 
Agriculture  as  posing  a  severe  threat  to 
animal  or  plant  health  or  products,  if 
that  person  has  not  registered  to  receive 
or  possess  such  agent  or  toxin,  as 
required  under  regulations  prescribed 
by  the  pertinent  Secretary.  "The 
maximum  term  of  imprisonment  is  5 
years. 

Like  the  existing  offense  at  18  U.S.C. 
175b(a)(l),  reference  of  the  new  offenses 
to  §  2M6.1  is  appropriate.  (An 
amendment  to  the  statutory  index  is  not 


necessary  because  there  already  exists  a 
reference  to  §  2M6.1  for  section  175b 
offenses.) 

Second,  the  proposed  amendment 
provides  for  a  base  offense  level  of  level 
22  for  the  new  offenses  involving 
transfer  to,  or  possession  of,  select 
biological  agents  by  unregistered 
persons.  This  proposed  base  offense 
level  is  the  same  as  the  existing  base 
offense  level  for  offenses  involving 
transfer  to,  or  possession  of,  select 
biological  agents  by  restricted  persons. 
The  proposed  amendment  exempts 
these  offenses  from  application  of 
§  2M6.1(b)(l).  which  provides  a  two 
level  enhancement  for  offenses 
involving  select  agents,  because  that 
factor  is  incorporated  into  the  proposed 
base  offense  levels. 

Third,  in  response  to  Act,  the 
proposed  amendment  makes  two 
modifications  to  the  definition  of  "select 
biological  agent"  in  §  2M6.1.  That 
definition  exists  in  the  guideline  for 
purposes  of  the  two  level  enhancement 
in  §  2M6.1(b)(l)  for  offenses  that 
involved  such  an  agent.  First,  in 
response  to  section  212  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002, 
the  amendment  proposes  to  expand  the 
definition  of  "select  biological  agent"  to 
include  biological  agents  and  toxins  the 
Secretary  of  Agriculture  has  determined 
pose  a  severe  threat  to  animal  and  plant 
health  and  products.  Second,  section 
201  of  the  Act  codified  a  number  of 
provisions  of  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996  in 
the  Public  Health  Service  Act.  This 
codification  necessitates  a  conforming 
amendment  to  the  definition  of  "select 
agent"  in  Application  Note  1  of  §  2M6.1. 

Proposed  Amendment  (Part  HA) 

Section  2M6.1(a)(2)  is  amended  by 
inserting  "and"  after  "(a)(3),";  and  by 
striking  ".  and  (a)(5)". 

Section  2M6.1(a)(3)  is  amended  by 
inserting  "or"  after  the  semicolon. 

Section  2M6.1(a)(4)  is  amended  by 
inserting  "(A)"  after  "if;  and  by 
inserting  "(B)  the  offense  (i)  involved  a 
threat  to  use  a  nuclear  weapon,  nuclear 
material,  or  nuclear  byproduct  material, 
a  chemical  weapon,  a  biological  agent, 
toxin,  or  delivery  system,  or  a  weapon 
of  mass  destruction;  but  (ii)  did  not 
involve  any  conduct  evidencing  an 
intent  or  ability  to  carry  out  the  threat." 
after  "or". 

Section  2M6.1(a)  is  amended  by 
striking  subdivision  (5). 

Section  2M6. 1(b)(1)  is  amended  by 
striking  the  conuna  after  "(a)(2)"  and 
inserting  "or";  and  by  striking  ",  or 
(a)(5)". 


Section  2M6.1(b)(2)  is  amended  by 
inserting  "(A)"  after  "(a)(4)". 

Section  2M6. 1(b)(3)  is  amended  by 
inserting  "or"  after  "(a)(3)."  and  by 
striking  ",  or  (a)(5)". 

The  Commentary  to  §  2M6.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  in  the  paragraph  that 
begins  "Select  biological  agent"  by 
inserting  "(A)"  after  "identified";  by 
inserting  "and  maintained"  after 
"established";  and  by  striking  "511(d)  of 
the  Antiterrorism  and  Effective  Death 
Penalty  Act,  Pub.  L.  104-132.  See  42 
CFR  part  72"  and  inserting  "351A  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262a);  or  (B)  by  the  Secretary  of 
Agriculture  on  the  list  established  and 
maintained  pursuant  to  section  212  of 
the  Agricultural  Bioterrorism  Protection 
Act  of  2002  (7  U.S.C.  8401)". 

The  Commentary  to  §  2M6.1 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  striking  "(a)(3)" 
each  place  it  appears  and  inserting 
"(a)(4)(B)". 

B.  Safe  Drinking  Water  Provisions 

This  proposed  amendment  responds 
to  amendments  to  the  Safe  Drinking 
Water  Act  made  by  section  403  of  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  of  2002. 
Section  1432(a)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300i-l{a)) 
prohibits  any  person  from  tampering 
with  a  public  water  system.  The 
statutory  maximimi  penalty  was 
increased  frt>m  5  years  imprisonment  to 
20  years  imprisonment.  This  offense  is 
the  only  offense  referenced  to  §  2Q1.4 
(Tampering  or  Attempted  Tampering 
with  Public  Water  System).  Section 
1432(b)  of  such  Act  (42  U.S.C.  300i- 
1(b))  prohibits  anyone  from  attempting 
or  threatening  to  tamper  with  a  public 
water  system.  The  statutory  maximum 
penalty  was  increased  bom  3  years 
imprisonment  to  10  years 
imprisonment.  This  offense  is  the  only 
offense  referenced  to  §  2Q1.5 
(Threatened  Tampering  with  Public 
Water  System).  For  purposes  of  both 
offienses,  "tamper"  means  "to  introduce 
a  contaminant  into  a  public  water 
system  with  the  intention  of  harming 
persons"  or  "to  otherwise  interfere  with 
the  operation  of  a  public  water  system 
with  the  intention  of  harming  persons". 

First,  the  amendment  proposes  to 
consolidate  the  guidelines  covering 
tampering  with  consumer  products, 
§  2N1.1,  and  tampering  with  a  public 
water  system,  §  2Q1.4,  and  to 
consolidate  the  guidelines  covering 
threatened  tampering  with  consumer 
products,  §  2N1.2,  and  threatened 
tampering  with  a  public  water  system. 
§  2Q1.5.  Consolidation  is  proposed 
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because  of  the  infrequency  of  . 
occiirrence  of  these  offenses  and 
because  these  guidelines  cover  very 
similar  conduct;  accordingly,  the 
treatment  of  these  offenses  under  the 
same  guideline  would  promote 
proportionality  in  punishment.  The 
substantive  changes  resulting  from  the 
proposed  consolidation  would  include 

(1)  increased  base  offense  levels  for 
public  water  system  offenses,  as 
discussed  in  the  following  paragraph; 

(2)  application  to  consumer  product 
cases  of  an  existing  enhancement  in  the 
public  water  system  guidelines  if  the 
offense  involved  substantial  disruption 
of  governmental  functions  or  substantial 
expenditure  of  funds  to  respond  to  the 
offense;  (3)  elimination  of  the  existing 
enhancement  in  the  public  water  system 
guideline  for  ongoing,  continuous,  or 
repetitive  release  of  a  contaminant  into 
the  water  supply  (elimination  is 
proposed  because  of  definitional 
difficulties);  (4)  replacement  of  the 
existing  enhancement  in  the  public 
water  system  guideline  if  the  purpose  of 
the  offense  was  to  influence  government 
action  or  to  extort  money  with  em 
application  note  inviting  an  upward 
departiue  if  a  terrorist  motive  was 
present  and  a  cross  reference  to  the 
extortion  guideline  if  the  offense 
involved  extortion;  and  (5)  application 
to  public  water  system  offenses  of  an 
existing  cross  reference  in  the  consiuner 
products  guideline  to  the  murder 
guidelines  if  death  resulted.  Conforming 
changes  are  made  to  the  Statutory  Index. 

An  issue  for  comment  follows 
regarding  whether  the  proposed 
consolidations  also  should  effectuate  a 
consolidation  of  the  tampering 
guidelines  with  the  threatened 
tampering  guidelines,  similar  to  the 
manner  in  which  offenses  involving 
threats  to  use  nuclear,  biological,  or 
chemical  weapons  are  subsumed  within 
the  nuclear,  biological  and  chemical 
guideline,  §2M6.1. 

Second,  the  amendment  proposes  to 
increase  the  base  offense  level  for 
offenses  involving  tampering  and 
threatened  tampering  with  a  public 
water  system.  Under  the  proposed 
consolidation,  the  base  offense  level  for 
tampering  with  a  public  water  system 
would  increase  from  level  18  to  level  25, 
and  the  six  level  enhancement  for  the 
risk  of  death  or  serious  bodily  injury 
would  be  eliminated  and  replaced  with 
a  graduated  enhancement  for  actual 
bodily  injury.  Likewise,  the  base  offense 
level  for  threatening  to  tamper  with  a 
public  water  system  is  proposed  to 
increase  from  level  10  to  level  16.  For 
point  of  comparison,  the  existing  base 
offense  level  for  threatening 
communications  imder  §  2A6.1  is  level 


12  and  for  threatened  use  of  nuclear, 
biological,  and  chemical  weapons  under 
§  2M6.1  is  level  20.  These  substantial 
increases  in  the  base  offense  levels  are 
proposed  to  ensure  proportionality  with 
similar  offenses  and  to  respond  to  the 
increased  statutory  maximum  penalties 
made  by  section  403  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  of  2002. 

Tnird,  the  amendment  proposes  to 
provide  an  application  note  in  the 
consolidated  guideline  that  an  upward 
departure  (as  provided  in  Application 
Note  4  of  the  terrorism  adjustment  in 
§  3A1.4  (Terrorism))  may  be  warranted 
if  the  tampering  or  threatened  tampering 
was  accompanied  by  a  terrorist  motive. 
The  amendments  to  the  Safe  Drinking 
Water  Act  made  by  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  of  2002  contemplated  that 
terrorism  may  be  the  motive  behind 
tampering  with  the  public  water  supply. 
Section  1431  of  the  Safe  Drinking  Water 
Act  (42  U.S.C.  300i-l)  was  amended  to 
expand  the  authority  of  the 
Administrator  of  the  Environmental 
Protection  Agency  to  take  emergency 
action  to  protect  the  public  health  if  the 
Administrator  determines  that  "there  is 
a  threatened  or  potential  terrorist  attack 
or  other  intentional  act  designed  to 
disrupt  the  provision  of  safe  drinking 
water  or  to  impact  adversely  the  safety 
of  drinking  water  supplied  to 
communities  and  individuals,  which 
may  present  an  imminent  and 
substantial  endangerment"  to  the  public 
health.  Terrorist  motives  similarly  may 
be  present  in  offenses  involving 
tampering  with  consumer  products. 

One  other  criminal  provision  was 
added  by  the  Act,  but  it  may  be 
appropriate  not  to  list  this  provision  in 
the  Statutory  Index  at  this  time.  Section 
401  of  the  Public  Health  Seciuity  and 
Bioterrorism  Preparedness  and 
Response  of  2002  added  section  1433  to 
the  Safe  Drinking  Water  Act.  This 
provision  requires  local  communities  to 
conduct  assessments  of  the  vulnerability 
of  their  public  water  systems  to  terrorist 
and  other  intentional  acts.  Section 
1433(a)(6)  of  the  Safe  Drinking  Water 
Act  (42  U.S.C.  300i-2(a)(6))  provides 
that  any  person  who  acquires 
information  from  this  assessment  and 
knowingly  or  recklessly  reveals  such 
information  to  a  person  other  than  to 
specified  persons  authorized  to  receive 
such  information  shall  be  imprisoned 
for  not  more  than  one  year  and/or  ffned 
in  accordance  with  the  Hues  applicable 
to  Class  A  misdemeanors.  This 
provision  does  not  provide  a  neat  fit 
within  the  guidelines.  Most  of  the 
environmental  regulatory  guidelines 
cover  the  failure  to  report  information  or 


the  falsification  of  information,  rather 
than  the  reckless  disclosure  of 
information.  Rather  than  provide  a 
Statutory  Index  reference  at  this  point, 
it  may  be  best  to  assess  over  the  next 
few  years  the  frequency  of  prosecution 
of  this  offense  and  what  conduct 
typically  occtirs  in  connection  with  the 
offense. 

Proposed  Amendment  (Part  IIB) 

Chapter  two,  part  N  is  amended  in  the 
heading  by  inserting  "Public  Water 
Systems,"  after  "Involving". 

Chapter  two,  part  N,  subpart  1  is 
amended  in  the  heading  by  inserting 
"Or  Public  Water  Systems"  after 
"Products". 

Section  2N1.1  is  amended  in  the 
heading  by  inserting  "with  Consumer 

Products"  after  "Tampering":  by 
inserting  "with  Consumer  Products" 
after  "Tamper";  and  by  adding  "; 
Tampering  or  Attempting  to  Tamper 
with  a  Public  Water  System"  after 
"Injury". 

Section  2Nl.l(b)  is  amended  by 
striking  "Characteristic"  and  inserting 
"Characteristics";  and  by  adding  at  the 
end  the  following: 

"(2)  If  the  offense  resulted  in  (A) 
substantial  disruption  of  public, 
governmental,  or  business  functions  or 
services:  or  (B)  a  substantial  expenditure 
of  funds  to  clean  up,  decontaminate,  or 
otherwise  respond  to  the  offense, 
increase  by  4  levels.". 

The  Commentary  to  §  2N1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ";  42  U.S.C.  300i-l  '  after 
"(e)". 

The  Commentary  to  §  2N1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  1  and  2  and  inserting  the 
following: 

"  1 .  Application  of  Special 
Instruction. — Subsection  (d)  applies  in 
any  case  in  which  the  defendant  is 
convicted  of  a  single  count  involving 
(A)  the  death  or  permanent,  life- 
threatening,  or  serious  bodily  injury  of 
more  than  one  victim:  or  (B)  conduct 
tantamount  to  the  attempted  murder  of 
more  than  one  victim,  regardless  of 
whether  the  offense  level  is  determined 
imder  this  guideline  or  under  another 
guideline  in  Chapter  Two  (Offense 
Conduct)  by  use  of  a  cross  reference 
under  subsection  (c). 

2.  Departure  Provisions. — 

(A)  Downward  Departure  Provision. — 
The  base  offense  level  reflects  that 
offenses  covered  by  this  guideline 
typically  pose  a  risk  of  death  of  serious 
bodily  injury  to  one  or  more  victims;  or 
cause,  or  are  intended  to  cause,  bodily 
injury.  In  the  unusual  case  in  which  the 
offense  did  not  cause  a  risk  of  death  or 
serious  bodily  injury,  and  neither 
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caused  nor  was  intended  to  cause  bodily 
injury,  a  downward  departure  may  be 
warranted. 

(B)  Upward  Departtire  Provisions. — If 
the  offense  posed  a  substantial  risk  of 
death  or  serious  bodily  injury  to 
numerous  victims,  caused  extreme 
psychological  injury,  or  caused 
substantial  property  damage  or 
monetary  loss,  an  upward  departure 
may  be  warranted. 

It  the  offense  was  calculated  to 
influence  or  affect  the  conduct  of 
government  by  intimidation  or  coercion, 
or  to  retaliate  against  government 
conduct,  an  upward  departure  may  be 
warranted.  See  Application  Note  4  of 
§3A1.4  (Terrorism).". 

Section  2N1.2  is  amended  in  the 
heading  by  adding  at  the  end  "; 
Threatening  to  Tamper  with  a  Public 
Water  System". 

Section  2N1.2  is  amended  by 
redesignating  subsection  (b)  as 
subsection  (c);  and  by  inserting  after 
subsection  (a)  the  following: 

"(b)  Specific  Offense  Characteristic 

(1)  If  tne  offense  resulted  in  (A) 
substantial  disruption  of  public, 
governmental,  or  business  functions  or 
services;  or  (B)  a  substantial  expenditure 
of  funds  to  clean  up,  decontaminate,  or 
otherwise  respond  to  the  offense, 
increase  by  4  levels.". 

The  Commentary  to  §  2N1.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ";  42  U.S.C.  300i-l"  after 

"(d)". 

The  Commentary  to  §  2N1.2  captioned 
"Application  Note"  is  amended  in  Note 
1  by  inserting  "Upward  Departure 
Provisions. — "  before  "If;  and  by 
adding  at  the  end  the  following 
paragraph: 

"If  the  offense  was  calciUated  to 
influence  or  affect  the  conduct  of 
government  by  intimidation  or  coercion, 
or  to  retaliate  against  government 
conduct,  an  upward  departure  may  be 
warranted.  See  Application  Note  4  of 
§3A1.4  (Terrorism).". 

Chapter  two,  part  Q  is  amended  by 
striking  §§  2Q1.4  and  2Q1.5  in  their 
entirety. 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  300i-l  by  striking  "2Q1.4, 
2Q1.5"  and  inserting  '2N1.1,  2N1.2". 

Issue  for  Comment:  For  the  reasons 
stated  in  the  foregoing  synopsis,  this 
amendment  proposes  to  consolidate  the 
guidelines  covering  tampering  with 
consimier  products,  §  2N1.1,  and 
tampering  with  a  public  water  system, 
§  2Q1.4,  and  to  consolidate  the 
guidelines  covering  threatened 
tampering  with  consumer  products, 
§  2N1.2,  and  threatened  tampering  with 
a  public  water  system,  §  2Q1.5.  The 


Commission  requests  comment 
regarding  whether  the  Commission 
should  effectuate  the  consolidation  of 
these  four  gtiidelines  into  one  guideline 
covering  both  tampering  and  threatened 
tampering  cases.  Such  an  approach 
would  be  consistent  with  the  guideline 
covering  nuclear,  biological,  and 
chemicid  weapons  and  materials, 
§  2M61,  which  covers  both  offenses 
involving  such  weapons  and  materials 
as  well  as  offenses  involving  the 
threatened  use  of  such  weapons  and 
materials. 

C.  Animal  Enterprise  Terrorism  . 

This  proposed  amendment  adds  an 
invited  upward  departure  provision  in 
the  fraud,  theft,  and  property 
destruction  guideline,  §  2B1.1.>  to 
account  for  aggravating  conduct  that 
may  occur  in  connection  with  an  animal 
enterprise  offense  under  18  U.S.C.  43. 

Specifically,  section  336  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
increased  the  penalty  provisions  of  18 
U.S.C.  43,  which  maJces  it  an  offense  to 
travel  in  interstate  or  foreign  commerce, 
or  to  use  or  cause  to  be  used  the  mail 
or  any  facility  in  interstate  or  foreign 
commerce  for  the  purpose  of  causing 
physical  disruption  to  the  functioning  of 
an  animal  enterprise,  and  to 
intentionally  damage  or  cause  the  loss 
of  any  property  (including  animals  and 
records)  used  by  the  animal  enterprise, 
or  to  conspire  to  do  so. 

Before  amendment  by  the  Act,  the 
penalty  structure  was  (1)  not  more  than 
one  year  imprison  luent  for  causing 
economic  damage  exceeding  $10,000; 
(2)  not  more  than  10  years* 
imprisonment  for  causing  serious  bodily 
injury  in  the  course  of  such  an  offense; 
and  (3)  life  or  any  term  of  years  of 
imprisonment  if  death  resulted.  As  a 
result  of  the  Act,  the  penalty  structure 
now  is  (1)  not  more  than  6  months 
imprisonment  for  causing  economic 
damage  not  exceeding  $10,000  (18 
U.S.C.  43(b)(1));  (2)  not  more  than  3 
years'  imprisonment  for  causing 
economic  damage  exceeding  $10,000 
(18  U.S.C.  43(b)(2));  (3)  not  more  than  20 
years'  imprisonment  for  causing  serious 
bodily  injury  in  the  course  of  such  an 
offense  (18  U.S.C.  43(b)(3)):  and  (4)  life 
or  any  term  of  years  of  imprisoimient  if 
death  resulted  (18  U.S.C.  43(b)(4)). 

This  offense  currentiy  is  referenced 
only  to  §  2B1.1.  While  reference  only  to 
that  guideline  generally  continues  to  be 
appropriate  for  violations  imder  18 
U.S.C.  43,  that  guideline  fails  to  accotmt 
for  aggravated  situations  in  which 
serious  bodily  injiuy  or  death  results. 
Although  the  property  damage  guideline 
contains  an  enhancement  for  the  risk  of 


serious  bodily  injury  or  death,  there  is 
no  enhancement  or  cross  reference  in 
that  guideline  that  would  provide  a 
higher  offense  level  if  actual  serious 
bodily  injury  or  death  resulted.  Given 
the  highly  imusual  occurrence  of  death 
or  serious  bodily  injury  in  property 
damage  cases  generally  and  the 
infrequency  of  these  specific  offenses, 
the  proposed  amendment  adds  an 
invited  upward  departure  provision  in 
Application  Note  15(A)(ii)  of  8  2B1.1  if 
death  or  serious  bodily  injury  occurs  in 
an  offense  imder  18  U.S.C.  43,  or  if 
substantial  or  significant  scientific 
information  or  research  is  lost  as  part  of 
such  an  offense. 

Proposed  Amendment  (Part  UC) 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
subdivision  (A)(ii)  of  Note  15  by  adding 
at  the  end  the  following: 

"An  upward  departure  would  be 
warranted,  for  example,  in  a  case 
involving  animal  enterprise  terrorism 
under  18  U.S.C.  43,  if,  in  the  course  of 
the  offense,  serious  bodily  injury  or 
death  resulted,  or  substantial  scientific 
research  or  information  were 
destroyed.". 

m*  Amendments  Required  by  the* 
Terrorist  Bombings 

Convention  Implementation  Act  of  2002 

The  proposed  amendment  amends  the 
Statutory  Index  (and  the  Statutory 
Provisions  of  the  pertinent  chapter  two 
guidelines)  to  add  three  new  offenses 
created  by  the  Terrorist  Bombings 
Convention  Implementation  Act  of 
2002,  Pub.  L.  107-197,  and  provides 
conforming  amendments  within  a 
number  of  chapter  two  guidelines  to 
more  fully  incorporate  the  new  offenses 
into  the  offense  guidelines. 

First,  section  102  of  the  Act  created  a 
new  offense  at  18  U.S.C.  2332f,  which 
provides  in  subsection  (a)  that  "whoever 
imlawfully  delivers,  places,  discharges, 
or  detonates  an  explosive  or  other  lethal 
device  in,  into,  or  against  a  place  of 
public  use,  a  state  or  government 
facility,  a  public  transportation  system, 
or  an  infrastructure  facility  (A)  with  the 
intent  to  cause  death  or  serious  bodily 
injury,  or  (B)  with  the  intent  to  cause 
extensive  destruction  of  such  a  place, 
facility,  or  system,  where  such 
destruction  results  in  or  is  likely  to 
result  in  major  economic  loss"  and  in 
subsection  (b)  that  "whoever  attempta  or 
conspires  to  commit  [such]  an  offense" 
shall  be  punished  as  provided  under  18 
U.S.C.  2332a(a).  Section  2332a  offenses 
currently  are  referenced  to  §§  2K1.4  (the 
arson  and  property  damage  by  use  of 
explosives  guideline)  and  2M6.1  (the 
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guideline  covering  nuclear,  biological, 
and  chemical  weapons).  The  proposed 
amendment  refers  this  new  offense  to 
those  guidelines  as  well.  In  addition,  the 
proposed  amendment  amends  the 
alternative  base  offense  levels  in  the 
arson  guideline  §  2K1 .4(a)(1)  so  that  the 
base  offense  level  of  level  24  applies  to 
targets  of  18  U.S.C.  2332f  offenses, 
namely,  state  or  government  facilities, 
infirastructure  facilities,  public 
transportation  systems  and  "places  of 
public  use". 

Second,  section  202  of  the  Act  created 
a  new  offense  at  18  U.S.C.  2339C,  which 
provides  in  subsection  (a)(1)  that 
"whoever,  in  a  circumstance  described 
in  subsection  (c)  (i.e.,  in  the  United 
States  or  outside  of  the  United  States  by 
a  national  of  the  United  States  or  an 
entity  organized  under  the  laws  of  the 
United  States),  by  any  means  directly  or 
indirectly,  unlawfully  and  willfully 
provides  or  collects  hmds,  with  the 
intention  that  such  funds  be  used,  or 
with  the  knowledge  that  such  funds  are 
to  be  used,  in  full  or  in  part,  in  order 
to  carry  out  (A)  an  act  which  constitutes 
an  offense,  within  the  scope  of  certain 
international  treaties,  as  implemented 
by  the  United  States,  or  (B)  any  other  act 
intended  to  cause  death  or  serious 
bodily  injiuy  to  a  civilian,  or  to  any 
person  not  taking  an  active  part  in  the 
hostilities  in  a  situation  of  armed 
conflict,  when  the  purpose  of  such  act. 
by  its  natiire  or  context,  is  to  intimidate 
a  population,  or  to  compel  a  government 
or  an  international  organization  to  do  or 
abstain  from  doing  an  act",  and  in 
subsection  (b)  that  whoever  attempts  or 
"conspires  to  commit  such  an  offense, 
shall  be  punished  for  a  maximum  term 
of  imprisonment  of  20  years. 

The  proposed  amendment  refers  the 
new  offense  at  18  U.S.C.  2339C(1)(A)  to 
2X2.1  (Aiding  and  Abetting).  The  new 
offense  involves  providing  or  collecting 
funds  knowing  or  intending  that  the 
funds  would  be  used  to  carry  out  any  of 
a  niunber  of  specified  offenses. 
Accordingly,  the  proposed  amendment 
treats  these  offenses  in  the  same  manner 
as  18  U.S.C.  2339A  offenses,  which  aid 
and  abet  a  predicate  offense  listed  in  the 
statute.  An  amendment  is  proposed  to 
be  made  in  §  2X2.1  to  conform  the 
definition  of  the  "underlying  offense" 
that  is  aided  and  abetted. 

The  proposed  amendment  refers  the 
new  offense  at  18  U.S.C.  2339C(a)(l)(B) 
to  2M5.3  (Providing  Material  Support  or 
Resources  to  Designated  Foreign 
Terrorist  Organizations).  Reference  to 
§  2M5.3  is  appropriate  because  this 
offense  involves  generally  providing  or 
collecting  funds  knowing  or  intending 
that  the  funds  would  be  used  to  carry 
out  not  a  specified  offense  but  rather  an 


act  which  by  its  native  is  a  terrorist  act 
(because  it  is  meant  to  intimidate  a 
civilian  population  or  to  compel  a 
government  or  international 
organization  to  do  something  or  to 
refrain  from  doing  something). 
Therefore,  the  essence  of  the  offense  is 
the  provision  of  material  support  to 
terrorists,  which  is  appropriately 
referenced  to  §  2MS.3.  The  proposed 
amendment  expands  §  2M5.3  to  include 
not  only  designated  foreign  terrorist 
organizations  but  other  terrorists  as 
well. 

Third.  18  U.S.C.  2339C(c)(2)  makes  it 
unlawful  in  the  United  States,  or 
outside  the  United  States  by  a  national 
of  the  United  States  or  an  entity 
organized  under  the  laws  of  the  United 
States,  to  knowingly  conceal  or  disguise 
the  nat\u«,  location,  source,  ownership, 
or  control  of  any  material  support, 
resources,  or  funds  knowing  or 
intending  that  they  were:  (A)  Provided 
in  violation  of  18  U.S.C.  2339B.  or  (B) 
provided  or  collected  in  violation  of  18 
U.S.C.  2339C(a)(l)  or  (2).  The  maximum 
term  of  imprisonment  for  a  violation  of 
subsection  18  U.S.C.  2339C(c)  is  10 
years. 

The  proposed  amendment  references 
offenses  under  18  U.S.C.  2339C(c)(2)(A) 
to  2X3.1  (Accessory  After  the  Fact), 
since  the  essence  of  such  an  offense  is 
the  concealment  of  resources  that  were 
known  or  intended  to  have  been 
provided  in  violation  of  another 
substantive  offense,  namely.  18  U.S.C. 
2339B.  An  amendment  is  proposed  to  be 
made  in  §  2X3.1  to  conform  the 
definition  of  the  "underlying  offense"  to 
which  the  defendant  is  an  accessory. 

The  proposed  amendment  references 
offenses  under  18  U.S.C.  2339C(c)(2)(B) 
to  2M5.3  and  2X3.1.  To  the  extent  the 
offense  involved  knowingly  concealing 
or  disguising  the  natvu«.  location, 
source,  ownership,  or  control  of  any 
material  support,  resources,  or  funds 
knowing  or  intending  that  they  were 
provided  or  collected  in  violation  of  18 
U.S.C.  2339C(a)(l),  the  offense  should 
be  sentenced  under  2X3.1.  This  is 
because  the  concealment  occurs  with 
respect  to  material  support  the 
defendant  knows  is  to  be  used,  in  fiill 
or  in  part,  in  order  to  carry  out  an  act 
which  constitutes  any  niunber  of 
specified  offenses.  To  the  extent  the 
offense  involved  knowingly  concealing 
or  disguising  the  nature,  location, 
source,  ownership,  or  control  of  any 
material  support,  resources,  or  funds 
knowing  or  intending  that  they  were 
provided  or  collected  in  violation  of  18 
U.S.C.  2339C(a)(2),  the  offense  should 
be  sentenced  under  2M5.3.  This  is 
because  the  concealment  occurs  with 
respect  to  material  support  the 


defendant  knows  is  to  be  used,  in  full 
or  in  part,  in  order  to  carry  out  not  a 
specified  offense  but  rather  an  act  which 
by  its  nature  is  a  terrorist  act  (because 
it  is  meant  to  intimidate  a  civilian 
population  or  to  compel  a  government 
or  intenxational  organization  to  do 
something  or  to  refrain  from  doing 
something).  A  conforming  amendment 
is  proposed  to  be  added  to  the  Statutory 
Provisions  of  §§  2M5.3  and  2X3.1. 

Proposed  Amendment  (Part  III) 

Section  2K1. 4(a)(1)(B)  is  amended  by 
striking  "or  a  ferry"  and  inserting  "a 
ferry,  a  public  transportation  system,  a 
state  or  govenunent  facility,  an 
infrastructure  facility,  or  a  place  of 
public  use". 

Section  2Kl.4(a)  is  amended  by 
striking  subdivision  (2)  and  inserting 
the  following: 

"(2)  20,  if  the  offense  (A)  created  a 
substantial  risk  of  death  or  serious 
bodily  injury  to  any  person  other  than 
a  participant  in  the  offense:  (B)  involved 
the  destruction  or  attempted  destruction 
of  a  structure  other  than  (i)  a  dwelling, 
or  (ii)  an  airport,  an  aircraft,  a  mass 
transportation  facility,  a  mass 
transportation  vehicle,  a  ferry,  a  public 
transportation  system,  a  state  or 
government  facility,  an  infrastructure 
facility,  or  a  place  of  public  use;  or  (C) 
endangered  (i)  a  dwelling,  (ii)  a 
structure  other  than  a  dwelling,  or  (ill) 
an  airport,  an  aircraft,  a  mass 
transportation  facility,  a  mass 
transportation  vehicle,  a  ferry,  a  public 
transportation  system,  a  state  or 
government  facility,  an  infrastructure 
facility,  or  a  place  of  public  use;  or". 

The  Commentary  to  §  2K1.4  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2332f '  after  "2332a". 

The  Commentary  to  §  2K1.4  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
following  new  paragraph: 

"  'State  or  government  facility', 
'infrastructure  facility',  'place  of  public 
use',  and  'public  transportation  system' 
have  the  meaning  given  those  terms  in 
18  U.S.C.  2332f(e)(3).  (5),  (6).  and  (7), 
respectively.". 

Section  2M5.3  is  amended  in  the 
heading  by  adding  "or  For  a  Terrorist 
Purpose"  after  "Organizations". 

Tne  Commentary  to  §  2M5.3 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  ",  2339C(a)(l)(B), 
(c)(2)(B)  (but  only  with  respect  to  funds 
known  or  intended  to  have  been 
provided  or  collected  in  violation  of  18 
U.S.C.  2339C(a)(l)(B))"  after  "2339B". 

The  Commentary  to  §  2X2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2339C(a)(l)(A)"  after 
"2339A". 
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The  Commentary  to  §  2X2.1  captioned 
"Application  Note"  is  amended  in  Note 
1  by  inserting  "or  2339C(a)(l)(A)"  after 
"2339A";  and  by  inserting  "or  provided 
or  collected  funds  for"  after 
"supported". 

Tne  Commentary  to  §  2X3.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ".  2339C(c){2)(A),Ic)(2)(B)  (but 
only  widi  respect  to  funds  knovtm  or 
intended  to  have  been  provided  or 
collected  in  violation  of  18  U.S.C. 
2339C(a)(l)(A))"  after  "2339A". 

'The  Commentary  to  §  2X3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  ",  or  in  the  case  of 
a  violation  of  18  U.S.C.  2339C(c)(2)(A). 
'imderlying  offense'  means  the  violation 
of  18  U.S.C.  2339B  with  respect  to 
which  the  material  support,  resources, 
or  funds  were  concealed  or  disguised" 
after  "offense)". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  2332d  the 
following  new  line: 

"18  U.S.C.  2332f        2K1.4,  2M6.1"; 
and 

by  inserting  after  the  line  referenced 
to  18  U.S.C.  2339B  the  following  new 
lines: 

"18  U.S.C.  2339C(a)(l){A)        2X2.1 

18  U.S.C.  2339C(a)(l)(B)        2M5.3 

18  U.S.C.  2339C(c)(2)(A)        2X3.1 

18  U.S.C.  2339C(c)(2)(B)        2M5.3. 
2X3.1". 

IV.  Miscellaneous  Amendments 

The  proposed  amendment  amends 
§  2K  1.3  to  add  an  additional  base 
offense  level  of  18  for  certain  offenses 
committed  under  18  U.S.C.  842(p)(2). 
Section  842(p)(2)  criminalizes 
knowingly  or  intentionally  facilitating 
Federal  crimes  of  violence  by  teaching 
or  demonstrating  the  making  or  use  of 
an  explosive,  destructive  device,  or 
weapon  of  mass  destruction.  It  also 
criminalizes  the  distribution  "by  any 
means  information  pertaining  to,  in 
whole  or  in  part,  the  manufactwe  or  use 
of  an  explosive,  destructive,  device,  or 
weapon  of  mass  destruction"  with  the 
intent  or  knowing  that  the  teaching, 
demonstration,  or  information  will  be 
used  for  or  in  furtherance  of,  an  activity 
that  constitutes  a  Federal  crime  of 
violence.  The  statutory  maximum  term 
of  imprisonment  is  20  years. 

The  statute  is  referenced  in  the 
Statutory  Index  to  §§  2K1.3  (covering 
prohibited  transactions  involving 
explosive  materials)  and  2M6.1 
(covering  weapons  of  mass  destruction). 
The  applicable  base  offense  levels  at 
§  2M6.1  are  levels  42  and  28.  The 
applicable  offense  level  at  §  2K1.3 
ciurently  is  base  offense  level  12. 
Section  2K1.3  has  alternative  base 


offense  levels  predicated  upon 
recidivism.  An  alternative  base  offense 
level  of  24  applies  to  a  defendant  with 
two  prior  felony  convictions  pf  a  crime 
of  violence  or  a  controlled  substance 
offense,  and  an  alternative  base  offense 
level  of  20  applies  to  a  defendant  with 
one  prior  felony  conviction  of  a  crime 
of  violence  or  a  controlled  substance 
offense.  The  base  offense  level  of  12 
appears  to  be  disproportionately  low 
compared  with  other  20  year  offenses, 
and  compared  with  the  treatment  of  18 
U.S.C.  842(p)(2)  offenses  under  §  2M6.1. 
This  is  especially  true  in  light  of  the 
definition  of  "destructive  device", 
defined  at  18  U.S.C.  921(a)(4)  to  include 
"(A)  any  explosive,  incendiary,  or 
poison  gas  (i)  bomb,  (ii)  grenade,  (iii) 
rocket  having  a  propellant  charge  of 
more  than  four  ounces,  (iv)  missile 
having  an  explosive  or  incendiary 
charge  of  more  than  one-quarter  oimce, 
(v)  mine,  or  (vi)  device  similar  to  any  of 
the  devices  described  in  the  preceding 
clauses  *  *  *  ." 

The  proposed  amendment  also  makes 
the  enhancement  at  §  2Kl.3(b)(3)  and 
the  cross  reference  at  §  2K1. 3(c)(1) 
applicable  to  18  U.S.C.  842(p)(2) 
offenses.  Currently,  in  cases  in  which 
the  defendant  used  or  possessed  any 
explosive  material  in  connection  with 
another  felony  offense  or  possessed  or 
transferred  any  explosive  material  with 
knowledge,  intent,  or  reason  to  believe 
that  it  would  be  used  or  possessed  in 
connection  with  another  felony  offense, 
subsection  (b)(3)  provides  a  four  level 
enhancement  and  a  minimum  offense 
level  of  level  18,  and,  if  the  resulting 
offense  level  is  greater,  the  cross 
reference  at  subsection  (c)(1)  references 
such  cases  either  to  §  2X1.1  (Attempt, 
Solicitation,  or  Conspiracy),  or  to  the 
most  analogous  homicide  guideline  if 
death  resulted.  Application  of  both 
subsection  (b)(3)  and  subsection  (c)(1)  to 
18  U.S.C.  842(p)(2)  offenses  is 
appropriate  because  of  the  defendant's 
knowledge  and/ or  intent  that  the 
defendant's  teaching  would  be  used  to 
carry  out  another  felony. 

Finally,  the  proposed  amendment 
makes  minor  technical  changes  to  the 
Statutory  Provisions  of  §  2M6.1. 

Proposed  Amendment  (Part  IV) 

Section  2K1 .3(a)  is  amended  by 
redesignating  subdivisions  (3)  and  (4)  as 
subdivisions  (4)  and  (5),  respectively; 
and  by  inserting  after  subdivision  (2)  the 
following: 

"(3)  18,  if  the  defendant  was 
convicted  under  18  U.S.C.  842(p)(2):". 

Section  2Kl. 3(b)(3)  is  amended  by 
inserting  "(A)  was  convicted  under  18 
U.S.C.  842(p)(2);  or  (B)"  after 
"defendant". 


Section  2K1. 3(c)(1)  is  amended  by 
inserting  "(A)  was  convicted  under  18 
U.S.C.  842(p)(2);  or  (B)"  after 
"defendant". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "(3)"  and  inserting 
"(4)". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  in  the 
second  paragraph  of  Note  9  by  striking 
"(3)"  and  inserting  "(4)". 

The  Commentary  to  §  2M6.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "(only  with 
respect  to  weapons  of  mass  destruction 
as  defined  in  18  U.S.C.  2332a(c)(2)(B), 
(C),  and  (D).  but  including  any 
biological  agent,  toxin,  or  vector),"  after 
"842(p)(2)". 

2.  Immigration 

Synopsis  of  Amendment:  This 
proposed  amendment  addresses  various 
application  issues  that  have  come  to  the 
Commission's  attention  through 
Helpline  calls,  training  sessions,  and 
case  law.  First,  two  options  are  provided 
to  address  felony  drug  trafficking 
offenses  that  receive  a  sentence  other 
than  imprisonment.  Currently,  there  is 
some  confusion  regarding  whether  such 
offenses  should  receive  a  16-,  12-,  or  8- 
level  enhancement.  Under  the  current 
guideline  (as  well  as  both  proposed 
options),  drug  trafficking  offenses  for 
which  the  term  of  imprisoimient 
imposed  was  more  thian  13  months 
receive  a  16-level  enhancement.  Under 
Option  One,  all  other  felony  drug 
trafficking  offenses  will  receive  a 
12-level  enhancement.  Under  Option 
Two,  felony  drug  trafficking  offenses 
that  receive  a  term  of  imprisonment  of 
less  than  13  months  will  receive  a  12- 
level  enhancement,  and  felony  drug 
trafficking  offenses  that  receive  a 
sentence  other  than  imprisonment  (e.g., 
probation  or  a  fine)  will  receive  an 
8-level  enhancement. 

This  amendment  also  makes  the 
following  commentary  changes:  Adds 
definitions  of  "alien  smuggling",  "child 
pornography",  and  "human  trafficking" 
offenses;  adds  commentary  to  clarify 
how  revocations  of  probation,  parole,  or 
supervised  release  should  be  treated  for 
purposes  of  determining  the  term  of 
imprisonment  imposed;  adds  language 
prohibiting  the  use  of  juvenile 
adjudications  under  this  guideline;  and 
amends  the  definition  of  "aggravated 
felony"  to  exclude  offenses  of  simple 
possession  of  a  controlled  substance. 

Proposed  Amendment 

Section  2Ll.2(b)(l)(A)(i)  is  amended 
by  inserting  "was  a  term  of 
imprisonment  that"  after  "imposed". 
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(Option  One:  ' '  • 

Section  2L1. 2(b)(1)  is  amended  by 
striking  subdivision  (B)  and  inserting 
the  following: 

"(B)  a  conviction  for  a  felony  drug 
trafficking  offense  other  than  a  felony 
drug  trafficking  offense  covered  under 
subdivision  (A),  increase  by  12  levels;".) 

[Option  Two: 

Section  2L1. 2(b)(1)(B)  is  amended  by 
inserting  "a  term  of  imprisonment  of 
after  "imposed  was".] 

The  Commentary  to  §  2L1.2  captioned 
"Application  Notes"  is  amended  in 
subdivision  (A)  of  Note  1  by  striking 
subdivision  (iv)  and  inserting  the 
following: 

"(iv)  'Term  of  imprisonment'. — 

(I)  Definition. — Term  of 
imprisonment'  means  the  sentence  of 
incarceration  originally  imposed. 

(II)  Probated.  Suspended,  Deferred,  or 
Stayed  Sentences. — If  all  or  any  part  of 
a  term  of  imprisonment  was  probated, 
suspended,  deferred,  or  stayed, 
'sentence  imposed'  refers  only  to  the 
portion  that  was  not  probated, 
suspended,  deferred,  or  stayed.  A 
sentence  in  which  all  of  a  term  of 
imprisonment  was  suspended  and  a 
term  of  probation  was  imposed  is  not  a 
term  of  imprisonment  for  purposes  of 
this  guideline.  [Option  Two: 
Accordingly,  for  purposes  of 
subsections  (b)(1)(A)  and  (B),  the 
sentence  imposed  for  a  felony  drug 
trafficking  offense  must  be  a  sentence  of 
incarceration.  Any  felony  drug 
trafficking  sentence  other  than  a 
sentence  of  incarceration  {e.g.,  probation 
or  a  fine)  shall  be  counted  under 
subsection  (b)(1)(C).] 

(UI)  Revocations  of  Probation  or 
Parole. — For  purposes  of  determining 
the  term  of  imprisonment  in  a  case 
involving  a  revocation  of  probation, 
parole,  or  supervised  release  add  the 
term  of  imprisonment  given  upon 
revocation  to  any  term  of  imprisonment 
originally  imposed. 

(v)  Subsection  (b)(1)  does  not  apply  to 
a  conviction  for  an  offense  committed 
prior  to  age  of  eighteen  years  unless  it 
is  classified  as  an  adult  conviction 
under  the  laws  of  the  jurisdiction  in 
which  the  defendant  was  convicted 
[e.g.,  a  Federal  conviction  for  an  offense 
committed  prior  to  the  defendant's 
eighteenth  birthday  is  an  adult 
conviction  if  the  defendant  was 
expressly  proceeded  against  as  an 
adult).". 

The  Commentary  to  §  2L1.2  captioned 
'.'Application  Notes"  is  amended  in 
Note  1  by  striking  subdivision  (B)  and 
inserting  the  following: 

"(B)  Definitions. — For  purposes  of 
subsection  (b)(1): 


(i)  'Alien  smuggling  offense 
conunitted  for  profit'  means  (I)  an 
offense  described  in  section  1 324(a)  of 
title  8,  United  States  Code,  that  was 
committed  for  profit,  regardless  of 
whether  the  indictment  charged  that  the 
offense  was  committed  for  profit;  or  (II) 
an  offense  under  state  law  consisting  of 
conduct  that  would  have  been  an 
offeQse  under  8  U.S.C.  1324(a)  that  was 
committed  for  profit,  regardless  of 
whether  the  indictment  charged  that  the 
offense  was  committed  for  profit,  if  the 
offense  had  occurred  within  the  special 
maritime  and  territorial  jurisdiction  of 
the  United  States.  'Committed  for  profit' 
means  the  offense  was  committed  for 
payment  or  expectation  of  payment. 

(ii)  'Child  pornography  offense'  means 
(I)  an  offense  described  in  section  2251, 
2251A,  2252[,  or  2260]  of  title  18, 
United  States  Code;  or  (II)  an  offense 
under  state  law  consisting  of  conduct 
that  would  have  been  an  offense  imder 
any  such  section  if  the  offense  had 
occurred  within  the  special  maritime 
and  territorial  jurisdiction  of  the  United 
States. 

(iii)  'Crime  of  violence'  means  any  of 
the  following:  murder,  manslaughter, 
kidnapping,  aggravated  assault,  forcible 
sex  offenses  (including  sexual  abuse  of 
a  minor),  robbery,  arson,  extortion, 
extortionate  extension  of  credit, 
burglary  of  a  dwelling,  or  any  offense 
under  federal,  state,  or  local  law  that  has 
as  an  element  the  use,  attempted  use,  or 
threatened  use  of  physical  force  against 
the  person  of  another. 

(iv)  'Drug  trafficking  offense"  means 
an  offense  under  federal,  state,  or  local 
law  that  prohibits  the  manufacture, 
import,  export,  distribution,  or 
dispensing  of  a  controlled  substance  (or 
a  counterfeit  substance)  or  the 
possession  of  a  controlled  substance  (or 
a  counterfeit  substance)  with  intent  to 
manufacture,  import,  export,  distribute, 
or  dispense. 

(v)  'Felony'  means  any  federal,  state, 
or  local  offense  punishable  by 
imprisonment  for  a  term  exceeding  one 
year. 

(vi)  'Firearms  offense'  means  any  of 
the  follo%ving: 

(I)  An  offense  under  federal,  state,  or 
local  law  that  prohibits  the  importation, 
distribution,  transportation,  or 
trafficking  of  a  firearm  described  in  18 
U.S.C.  921,  or  of  an  explosive  material 
as  defined  in  18  U.S.C.  841(c). 

(II)  An  offense  under  federal,  state,  or 
local  law  that  prohibits  the  possession 
of  a  firearm  described  in  26  U.S.C. 
5845(a),  or  of  an  explosive  material  as 
defined  in  18  U.S.C.  841(c). 

(UI)  A  violation  of  18  U.S.C.  844(h). 

(IV)  A  violation  of  18  U.S.C.  924(c). 

(V)  A  violation  of  18  U.S.C.  929(a). 


(VI)  An  offense  under  state  law 
consisting  of  conduct  that  would  have 
been  an  offense  under  subdivision  (III), 
(IV),  or  (V)  if  the  offense  had  occurred 
within  the  special  maritime  and 
territorial  jurisdiction  of  the  United 
States. 

(vii)  'Human  trafficking  offense' 
means  (I)  any  offense  described  in 
section  1581,  1582,  1583,  1584,  1585, 
1588  [,  1589,  1590.  or  1591]  of  title  18, 
United  States  Code;  or  (II)  an  offense 
under  state  law  consisting  of  conduct 
that  would  have  been  an  offense  under 
any  such  section  if  the  offense  had 
occurred  within  the  special  maritime 
and  territorial  jurisdiction  of  the  United 
States. 

(viii)  'Terrorism  offense'  means  any 
offense  involving,  or  intending  to 
promote,  a  'federal  crime  of  terrorism', 
as  that  term  is  defined  in  18  U.S.C. 
2332b{g)(5).". 

The  Commentary  to  §  2L1.2  captioned 
"Application  Notes"  is  amended  by 
striking  Note  2  and  inserting  the 
following: 

"2.  Application  of  Subsection 
(b)(1)(C).- 

(A)  Definitions. — For  purposes  of 
subsection  (b)(1)(C),  'aggravated  felony' 
(i)  has  the  meaning  given  that  term  in 

8  U.S.C.  1101(a)(43),  without  regard  to 
the  date  of  conviction  of  the  aggravated 
felony,  and  (ii)  does  not  include  the 
offense  of  possession  of  a  controlled 
substance  without  an  intent  to  distribute 
that  controlled  substance. 

(B)  In  General. — The  offense  level 
shall  be  increased  under  subsection 
(b)(1)(C)  for  any  aggravated  felony  (as 
defined  in  subdivision  (A)),  with  respect 
to  which  the  offense  level  is  not 
increased  under  subsections  (b)(1)(A)  or 
(B)  [(e.g..  a  felony  drug  trafficking 
offense  for  which  the  sentence  imposed 
was  a  sentence  other  than 
imprisonment)].". 

'The  Commentary  to  §  2L1.2  captioned 
"Application  Notes"  is  amended  in 
Note  3(B)  by  striking  "(i)  were  separated 
by  an  intervening  arrest;  (ii)  did  not 
occur  on  the  same  occasion;  (iii)  were 
not  part  of  a  single  common  scheme  or 
plan;  or  (iv)  were  not  consolidated  for 
trial  or  sentencing"  and  inserting  "are 
not  considered  related  cases  as  defined 
in  Application  Note  3  of  §  4A1.2 
(Definitions  and  Instructions  for 
Computing  Criminal  History)". 

3.  §5G1.3  (Imposition  of  a  Sentence  on 
a  Defendant  Subject  to  an  Undischarged 
Term  of  Imprisonment) 

Synopsis  of  Proposed  Amendment: 
This  is  a  three  part  proposed 
amendment  that  addresses  a  number  of 
issues  in  §5Gl.3  (Imposition  of  a 
Sentence  on  a  Defendant  Subject  to  an 
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Undischarged  Term  of  Imprisonment). 
First,  the  amendment  amends  §  5Gl.3(b) 
to  allow  the  court  to  adjust  the  length 
of  the  sentence  for  any  prior  period  of 
imprisonment  that  "resulted  firom 
offenses  that  have  been  fully  taken  into 
account  in  the  determination  of  the 
offense  level  for  the  instant  offense". 
Currently,  this  subsection  only  applies 
to  undischarged  terms  of  imprisomnent 
for  any  such  prior  period  of 
imprisonment.  As  a  conforming 
amendment,  the  proposed  amendment 
deletes  the  downward  departiue 
provision  in  Application  Note  7  for 
prior  discharged  terms  of  imprisonment. 

In  addition  to  adding  discharged 
terms  of  imprisonment  to  the  operation 
of  subsection  (b),  this  amendment 
proposes  two  options  to  clarify  the  rule 
for  application  of  subsection  (b)  to  a 
prior  term  of  imprisonment.  There  has 
been  litigation  regarding  what  "fully 
taken  into  account"  means.  See  United 
States  v.  Garcia-Hemandez.  237  F.3d 
105, 109  (2d  Cir.  2000)  (determining 
that  a  prior  offense  is  "fully  taken  into 
account"  if  and  only  if  the  Guidelines 
provide  for  sentencing  as  if  both  the 
offense  of  conviction  and  the  separate 
offense  had  .been  prosecuted  in  a  single 
proceeding);  United  States  v.  Ckiraballo, 
200  F.Sd  20.  25  (1st  Cir.  1999)  (holding 
that  the  term  "fuly"  cannot  be  read  as 
synonymous  with  the  term  "relevant 
conduct"  because  this  would  be  over- 
inclusive).  Compare  United  States  v. 
Fuentes.  107  F.3d  1515. 1524  (11th  Cir. 
1997)  (finding  that  a  prior  offense  has 
been  "fully  taken  into  account"  when 
the  prior  offense  is  i>art  of  the  same 
course  of  conduct,  common  scheme,  or 
plan).  Option  One  makes  clear  that 
subsection  (b)  shall  apply  only  to  prior 
offenses  that  are  relevant  conduct  to  the 
instant  offense  of  conviction  and  that 
resulted  in  an  increase  in  the  offense 
level  for  the  instant  offense.  Option  Two 
makes  clear  that  subsection  (b)  shall 
apply  in  cases  in  which  the  conduct  of 
the  prior  offense  is  (1)  Incorporated  in 
the  base  offense  level  for  the  instant 
offense,  (2)  covered  by  a  specific  offense 
characteristic  in  the  guideline  for  the 
instant  offense,  or  (3)  covered  by  a 
chapter  three  adjustment  applicable  to 
the  instant  offense.  Option  Two  does 
not  require  that  the  chapter  two  or  three 
offense  level  necessarily  be  increased  by 
theprior  offense. 

This  proposed  amendment  provides 
two  options  to  address  how  this 
guideline  applies  in  cases  in  which  an 
instant  offense  committed  while  the 
defendant  is  on  federal  or  state 
probation,  parole,  or  supervised  release, 
and  has  had  such  probation,  parole,  or 
supervised  release  revoked.  In  doing  so, 
this  amendment  resolves  a  circuit 


conflict  on  the  issue.  The  majority  of 
circuits  to  consider  the  issue  have  held 
that  imposition  of  consecutive  sentence 
is  required  by  Application  Note  6.  See. 
e.g.,  United  States  v.  Smith.  282  F.3d 
1045. 1048  (8th  Cir.  2002)  (stating  that 
Application  Note  6  requires  consecutive 
sentences);  United  States  v.  Alexander, 
100  F.3d  24.  27  (5th  Cir.  1996)  (same); 
United  States  v.  Gondek,  65  F.3d  1.  3 
(1st  Cir.  1995)  (same);  United  States  v. 
Bernard.  48  F.Sd  427.  431-32  (9th  Cir. 
1995)  (same).  See  also  United  States  v. 
Campbell.  No.  01-5661.  2002  U.S.  App. 
LEXIS  23024  (6th  Cir.,  Nov.  6,  2002) 
(affirming  imposition  of  consecutive 
sentence  as  consistent,  writh  guideline 
commentary);  United  States  v.  Walker, 
98  F.3d  944,  945  (7th  Cir.  1996)  (noting 
a  strong  presumption  in  favor  of 
consecutive  sentence).  Three  circuits, 
however,  have  disagreed.  The  second, 
third,  and  tenth  circuits  held  that  the 
word  "should"  in  Application  Note  6 
renders  the  commentary  non-binding. 
See  United  States  v.  Maria,  186  F.3d  65, 
70-73  (2d  Cir.  1999);  United  States  v. 
Swan,  275  F.3d  272.  279-83  (3d  Cir. 
2002):  United  States  v.  Tisdale.  248  F.3d 
964,  977-79  (10th  Cir.  2001).  Under 
Option  One  A,  the  sentence  for  the 
instant  offense  shall  be  imposed  to  run 
consecutively  to  the  imdischarged  term 
of  imprisonment.  Option  One  B 
maintains  the  current  language  in 
Application  Note  6  which  provides  that 
the  sentence  for  the  instant  offense 
should  run  consecutively  to  the 
undischarged  term  of  imprisonment. 

Finally,  an  issue  for  comment  is 
provided  regarding  whether  the 
Commission  should  resolve  a  circuit 
split  with  respect  to  §  5Gl.3(c)  and 
whether  the  sentencing  court  may  grant 
"credit"  for  time  served  in  state  prison 
for  an  imdischarged  sentence,  in 
addition  to  running  the  federal  sentence 
concurrently  with  the  remaining  portion 
of  the  defendant's  preexisting  state 
sentence.  Compare  Ruggiano  v.  Reish, 
307  F.3d  121  (3d  Cir.  2002)  (federal 
sentencing  court  may  grant  such  credit), 
with  United  States  v.  Fermin.  252  F.3d 
102  (2d  Cir.  2001)  (court  may  not  grant 
such  credit). 

Proposed  Amendment 

Option  One: 

Section  5Gl. 3  is  amended  in  the 
heading  by  striking  "on  a  Defendant 
Subject  to  an"  and  inserting  "in  Cases 
Involving  an";  and  by  inserting  "or 
Discharged"  after  "Undischarged". 

[Option  One  A: 

Section  5Gl.3(a)  is  amended  by 
inserting  "(1)"  before  "serving";  and  by 
striking  "imprisonment,"  and  inserting 
"imprisonment;  or  (2)  on  federal  or  state 
probation,  parole,  or  supervised  release 


at  the  time  of  the  instant  offense,  and 
has  had  such  probation,  parole,  or 
supervised  release  revoked,".] 

Section  5G1.3  is  amended  by  striking 
subsection  (b)  and  inserting  thje. 
following: 

"(b)  If  subsection  (a)  does  not  apply, 
and  a  term  of  imprisonment  resulted 
from  another  offense  that  (1)  is  relevant 
conduct  to  the  instant  offense  of 
conviction  under  the  provisions  of 
subsections  (a)(1),  (a)(2),  or  (a)(3)  of 
§  lBl.3  (Relevant  Conduct);  and  (2)  was 
the  basis  for  an  increase  in  the  offense 
level  for  the  instant  offense  under 
chapter  two  (Offense  Conduct)  or 
chapter  three  (Adjustments),  the 
sentence  for  the  instant  offense  shall  be 
imposed  as  follows: 

(A)  ff  the  term  of  imprisonment  for 
that  other  offense  is  undischarged — 

(i)  The  court  [may][shall]  adjust  the 
sentence  for  any  period  of 
imprisonment  already  served  on  the 
undischarged  term  of  imprisonment  if 
the  court  determines  that  such  period  of 
imprisonment  will  not  be  credited  to  the 
federal  sentence  by  the  Bureau  of 
Prisons;  and 

(ii)  The  sentence  for  the  instant 
offense  shall  be  imposed  to  run 
concurrently  to  the  undischarged  term 
of  imprisonment. 

(B)  If  the  term  of  imprisonment  is 
discharged,  the  court  [mayj[shall]  adjust 
the  sentence  for  any  period  of 
imprisonment  already  served.". 

(Option  One  A: 

The  Commentary  to  §  5G1.3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  1  and  inserting  the 
following: 

"1.  Revocations  under  Subsection 
(a). — In  a  case  in  which  the  defendant 
was  on  federal  or  state  probation, 
parole,  or  supervised  release  at  the  time 
of  the  instant  offense,  and  has  had  such 
probation,  parole,  or  supervised  release 
revoked,  the  sentence  for  the  instant 
offense  shall  be  imposed  to  nm 
consecutively  to  the  term  imposed  for 
the  violation  of  probation,  parole,  or 
supervised  release  in  order  to  provide 
an  incremental  penalty  for  the  violation 
of  probation,  parole,  or  supervised 
release.  See  subsection  (f)  of  §  7B1.3 
(Revocation  of  Probation  or  Supervised 
Release).".] 

The  Conunentary  to  §  5G1.3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  2  and  inserting  the 
following: 

"2.  Subsection  (b)  Cases. — 

(A)  In  General. — Subsection  (b) 
applies  in  cases  in  which  (i)  all  of  the 
prior  offense  is  relevant  conduct  to  the 
instant  offense  under  the  provisions  of 
subsection  (a)(1),  (a)(2).  or  (a)(3)  of 
§  lBl.3  (Relevant  Conduct);  and  (ii) 
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such  prior  offense  has  resulted  in  an 
increase  in  the  chapter  two  or  chapter 
three  offense  level  for  the  instant 
offense.  Cases  in  which  only  part  of  the 
prior  offense  is  relevant  conduct  to  the 
instant  offense  are  covered  under 
subsection  (c). 

(B)  Inapplicability  of  Subsection  (b)- — 
Subsection  (b)  does  not  apply  in  cases 
in  which  the  prior  offense  increased  the 
chapter  two  or  chapter  three  offense 
level  for  the  instant  offense,  but  was  not 
relevant  conduct  to  the  instant  offense 
under  §  lBl.3(a)(l),  (a)(2),  or  (a)(3)  (e.g., 
the  prior  offense  is  an  aggravated  felony 
for  which  the  defendant  received  an 
increase  under  §  2L1.2  (Unlawfully 
Entering  or  Remaining  in  the  United 
States),  or  the  prior  offense  was  a  crime 
of  violence  for  which  the  defendant 
received  an  increased  base  offense  level 
under  §  2K2.1  (Unlawful  Receipt, 
Possession,  or  Transportation  of 
Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition)). 

(C)  Imposition  of  Sentence. — If 
subsection  (b)  applies,  the  court  should 
note  on  the  judgment  order  (i)  the 
amount  of  time  by  which  the  sentence 
is  being  adjusted;  (ii)  the  undischarged 
or  discharged  term  of  imprisonment  for 
which  the  adjustment  is  being  given; 
and  (iii)  that  the  sentence  imposed  is  a 
'sentence  reduction  pursuant  to 

§  5Gl.3(b),  Application  Note  2(C),  for  a 
period  of  imprisonment  which  will  not 
be  credited  by  the  Bureau  of  Prisons.' 

(D)  Examples. — The  following  are 
examples  in  which  subsection  (b) 
applies  and  an  adjustment  to  the 
sentence  is  appropriate: 

(i)  The  defendant  is  convicted  of  a 
federal  offense  charging  the  sale  of  40 
grams  of  cocaine.  Under  §  lBl.3,  the 
defendant  is  held  accountable  for  the 
sale  of  an  additional  15  grams  of 
cocaine,  an  offense  for  which  the 
defendant  has  been  convicted  and 
sentenced  in  state  court.  The  defendant 
received  a  nine-month  sentence  of 
imprisonment  for  the  state  offense  and 
has  served  six  months  on  that  sentence 
at  the  time  of  sentencing  on  the  instant 
federal  offense.  The  guideline  range 
applicable  to  the  defendant  is  12-18 
months  (chapter  two  offense  level  of  16 
for  sale  of  55  grams  of  cocaine;  3-level 
reduction  for  acceptance  of 
responsibility;  final  offense  level  of  13; 
Criminal  History  Category  I). 

The  court  determines  that  a  sentence 
of  13  months  provides  the  appropriate 
total  punishment.  Because  the 
defendant  already  has  served  six 
months  on  the  related  state  charge  as  of 
the  date  of  sentencing  on  the  instant 
federal  offense,  a  sentence  of  seven 
months,  imposed  to  run  concurrently 


with  the  three  months  remaining  on  the 
defendant's  state  sentence,  achieves  this 
result. 

(ii)  The  defendant  is  convicted  of  a 
federal  offense  charging  the  sale  of  150 
grams  of  cocaine.  Under  §  lBl.3,  the 
defendant  is  held  accountable  for  the 
sale  of  an  additional  50  grams  of 
cocaine,  an  offense  for  which  the 
defendant  has  been  convicted  and 
sentenced  in  state  court.  The  state  term 
was  discharged  after  the  defendant 
served  6  months  of  imprisonment.  The 
guideline  range  applicable  to  the 
defendant  is  24-30  months  (chapter  two 
offense  level  of  20  for  sale  of  200  grams 
of  cocaine;  3-level  reduction  for 
acceptance  of  responsibility;  final 
offense  level  of  17;  Criminal  History 
Category  I).  The  court  determines  that  a 
sentence  of  24  months  provides  the 
appropriate  total  punishment.  Because 
the  defendant  already  has  served  six 
months  on  the  discharged  state  term,  a 
sentence  of  18  months  on  the  instant 
offense  achieves  this  result.". 

[Option  One  B  would  maintain 
current  Application  Note  6  of  the 
Commentary  to  §  5G1.3  as  follows: 

"6.  Revocations.  If  the  defendant  was 
on  federal  or  state  probation,  parole,  or 
supervised  release  at  the  time  of  the 
instant  offense,  and  has  had  such 
probation,  parole,  or  supervised  release 
revoked,  the  sentence  for  the  instant 
offense  should  be  imposed  to  nm 
consecutively  to  the  term  imposed  for 
the  violation  of  probation,  parole,  or 
supervised  release  in  order  to  provide 
an  incremental  penalty  for  the  violation 
of  probation,  parole,  or  supervised 
release.  See  §  7B1.3  (Revocation  of 
Probation  or  Supervised  Release) 
(setting  forth  a  policy  that  any 
imprisonment  penalty  imposed  for 
violating  probation  or  supervised 
release  should  be  consecutive  to  any 
sentence  of  imprisonment  being  served 
or  subsequently  imposed).]". 

Section  5G1.3  captioned  "Application 
Notes"  is  amended  by  striking  Note  7. 

Option  Two: 

Section  5G1.3  is  amended  in  the 
heading  by  striking  "on  a  Defendant 
Subject  to  an"  and  inserting  "in  Cases 
Involving  an";  and  by  inserting  "or 
Discharged"  after  "Undischarged". 

[Option  Two  A: 

Section  5G1. 3(a)  is  amended  by 
inserting  "(1)"  before  "serving";  and  by 
striking  "imprisonment,"  and  inserting 
"imprisonment;  or  (2)  on  federal  or  state 
probation,  parole,  or  supervised  release 
at  the  time  of  the  instant  offense,  and 
has  had  such  probation,  parole,  or 
supervised  release  revoked,".) 

Section  5G1.3  is  amended  by  striking 
subsection  (b)  and  inserting  the 
following: 


"(b)  If  subsection  (a)  does  not  apply, 
and  a  term  of  imprisonment  resulted 
from  another  offense  that  is  covered  by 
the  applicable  chapter  two  guideline  or 
an  applicable  chapter  three  adjustment 
for  the  instant  offense  of  conviction,  the 
sentence  for  the  instant  offense  shall  be 
imposed  as  follows: 

(1)  If  the  term  of  imprisonment  for 
that  other  offense  is  undischarged — 

(A)  The  court  [may][shall]  adjust  the 
sentence  for  any  period  of 
imprisonment  already  served  on  the 
undischarged  term  of  imprisonment  if 
the  court  determines  that  such  period  of 
imprisonment  will  not  be  credited  to  the 
federal  sentence  by  the  Bureau  of 
Prisons;  and 

(B)  Tlie  sentence  for  the  instant 
offense  shall  be  imposed  to  run 
concurrently  to  the  undischarged  term 
of  imprisonment. 

(2)  If  the  term  of  imprisonment  is 
discharged,  the  court  [may][shall]  adjust 
the  sentence  for  any  period  of 
imprisonment  already  served.". 

(Option  Two  A: 

The  Commentary  to  §  5G1.3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  1  and  inserting  the 
following: 

"1.  Revocations  under  Subsection 
(a). — In  a  case  in  which  the  defendant 
was  on  federal  or  state  probation, 
parole,  or  supervised  release  at  the  time 
of  the  instant  offense,  and  has  had  such 
probation,  parole,  or  supervised  release 
revoked,  the  sentence  for  the  instant 
offense  shall  be  imposed  to  run 
consecutively  to  the  term  imposed  for 
the  violation  of  probation,  parole,  or 
supervised  release  in  order  to  provide 
an  incremental  penalty  for  the  violation 
of  probation,  parole,  or  supervised 
release.  See  subsection  (f)  of  §  7B1.3 
(Revocation  of  Probation  or  Supervised 
Release).".] 

The  Commentary  to  §  5G  1.3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  2  and  inserting  the 
following: 

"2.  Subsection  (b)  Cases. — 

(A)  In  General. — Subsection  (b) 
applies  in  cases  in  which  the  conduct 
comprising  all  of  the  prior  offense  is 
covered  by  the  applicable  chapter  two 
guideline  or  an  applicable  chapter  three 
adjustment  for  the  instant  offense  of 
conviction.  Such  conduct  is  covered  by 
the  chapter  two  guideline  or  a  chapter 
three  adjustment  if  the  conduct  is  (i) 
incorporated  in  the  base  offense  level 
for  the  instant  offense  of  conviction;  (ii) 
covered  by  a  specific  offense 
characteristic  in  the  guideline  for  the 
instant  offense  of  conviction;  or  (iii) 
covered  by  a  chapter  three  adjustment 
applicable  to  the  instant  offense  of 
conviction.  Cases  in  which  only  part  of 
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the  prior  offense  is  covered  are 
addressed  under  subsection  (c). 

(B)  Inapplicability  of  Subsection  (b). — 
Subsection  (b)  does  not  apply  in  cases 
in  which  the  base  offense  level  or  the 
specific  offense  characteristic  in  the 
applicable  chapter  two  offense  guideline 
is  an  enhancement  for  a  prior  conviction 
{e.g.,  the  prior  offense  is  an  aggravated 
felony  for  which  the  defendant  received 
an  increase  under  §  2L1.2  (Unlawfully 
Entering  or  Remaining  in  the  United 
States),  or  the  prior  offense  was  a  crime 
of  violence  for  which  the  defendant 
received  an  increased  base  offense  level 
under  §  2K2.1  (Unlawful  Receipt, 
Possession,  or  Transportation  of 
Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition)). 

(C)  Imposition  of  Sentence. — If 
subsection  (b)  applies,  the  court  should 
note  on  the  judgment  order  (f)  the 
amount  of  time  by  which  the  sentence 
is  being  adjusted;  (ii)  the  undischarged 
or  discharged  term  of  imprisonment  for 
which  the  adjustment  is  being  given; 
and  (iii)  that  the  sentence  imposed  is  a 
'sentence  reduction  pursuant  to 

§  5Gl.3(b),  Application  Note  2(C),  for  a 
period  of  imprisonment  which  will  not 
be  credited  bv  the  Bureau  of  Prisons.' 

(D)  Examples. — The  following  are 
examples  in  which  subsection  (b) 
applies  and  an  adjustment  to  the 
sentence  is  appropriate: 

(i)  The  defendant  is  convicted  of  a 
Federal  offense  charging  the  sale  of  30 
grams  of  cocaine.  Under  §  lBl.3.  the 
defendant  is  held  accountable  for  the 
sale  of  an  additional  15  grams  of 
cocaine,  an  offense  for  which  the 
defendant  has  been  convicted  and 
sentenced  in  State  court.  The  defendant 
received  a  nine-month  sentence  of 
imprisonment  for  the  State  offense  and 
has  served  six  months  on  that  sentence 
at  the  time  of  sentencing  on  the  instant 
Federal  offense.  The  guideline  range 
applicable  to  the  defendant  is  10-16 
months  (chapter  two  offense  level  of  14 
for  sale  of  45  grams  of  cocaine;  2  level 
reduction  for  acceptance  of 
responsibility;  final  offense  level  of  12; 
Criminal  History  Category  I).  The  toxai 
determines  that  a  sentence  of  13  months 
provides  the  appropriate  total 
punishment.  Because  the  defendant 
already  has  served  six  months  on  the 
related  State  charge  as  of  the  date  of 
sentencing  on  the  instant  Federal 
offense,  a  sentence  of  seven  months, 
imposed  to  run  concurrently  with  the 
three  months  remaining  on  the 
defendant's  State  sentence,  achieves  this 
result. 

(ii)  The  defendant  is  convicted  of  a 
Federal  offense  charging  the  sale  of  150 
grams  of  cocaine.  Under  §  lBl.3.  the 


defendant  is  held  accountable  for  the 
sale  of  an  additional  50  grams  of 
cocaine,  an  offense  for  which  the 
defendant  has  been  convicted  and 
sentenced  in  State  court.  The  State  term 
was  discharged  after  the  defendant 
served  6  months  of  imprisonment.  The 
guideline  range  applicable  to  the 
defendant  is  24-30  months  (chapter  two 
offense  level  of  20  for  sale  of  200  grams 
of  cocaine;  3-level  reduction  for 
acceptance  of  responsibility;  final 
offense  level  of  17;  Criminal  History 
Category  I).  The  court  determines  that  a 
sentence  of  24  months  provides  the 
appropriate  total  punishment.  Because 
tl^e  defendant  already  has  served  six 
months  on  the  discharged  State  term,  a 
sentence  of  18  months  on  the  instant 
offense  achieves  this  result.". 

[Option  Two  B  would  maintain 
current  Application  Note  6  of  the 
commentary  to  §  5G1.3  as  follows: 

"[6.  Revocations.  If  the  defendant  was 
on  Federal  or  State  probation,  parole,  or 
supervised  release  at  the  time  of  the 
instant  offense,  and  has  had  such 
probation,  parole,  or  supervised  release 
revoked,  the  sentence  for  the  instant 
offense  should  be  imposed  to  run 
consecutively  to  the  term  imposed  for 
the  violatioji  of  probation,  parole,  or 
supervised  release  in  order  to  provide 
an  incremental  penalty  for  the  violation 
of  probation,  parole,,  or  supervised 
release.  See  §  7B1.3  (Revocation  of 
Probation  or  Supervised  Release) 
(setting  forth  a  policy  that  any 
imprisonment  penalty  imposed  for 
violating  probation  or  supervised 
release  should  be  consecutive  to  any 
sentence  of  imprisonment  being  served 
or  subsequently  imposed).]". 

Section  5G1.3  captioned  "Application 
Notes"  is  amended  by  striking  Note  7  . 

Issue  for  Comment:  The  Commission 
requests  comment  on  whether  it  should 
resolve  a  circuit  split  with  respect  to 
§  5Gl.3(c)  and  whether  the  sentencing 
court  may  grant  "credit"  for  time  served 
in  State  prison  for  an  undischarged 
sentence,  in  addition  to  running  the 
Federal  sentence  concurrently  with  the 
remaining  portion  of  the  defendant's 
preexisting  State  sentence.  Compare 
Ruggiano  v.  Reish,  307  F.3d  l2l  (3d  Cir. 
2002)  (Federal  sentencing  court  may 
grant  such  credit),  with  United  States  v. 
Fermin,  252  F.3d  102  (2d  Cir.  2001) 
(court  may  not  grant  such  credit).  If  so, 
how  should  this  apparent  conflict  be 
resolved? 

4.  Miscellaneous  Amendments 

Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  makes 
technical  and  conforming  changes  to 
various  guideline  provisions.  The 


proposed  amendment  accomplishes  the 
following: 

(1)  Amends  §  IBI.I  (Application 
Instructions)  to  (A)  provide  an 
instruction  that  makes  clear  that  the 
application  instructions  are  to  be 
applied  in  the  order  presented  in  the 
guideline;  (B)  amend  Application  Note 
4  to  make  clear  that,  absent  an 
instruction  to  the  contrary,  multiple 
specific  offense  characteristics  (or  a 
chapter  two  specific  offense 
characteristic  and  a  chapter  three 
adjustment)  that  are  triggered  by  the 
same  conduct  are  to  be  applied 
cumulatively;  and  (C)  provide  an 
application  note  concerning  the  use  of 
abbreviated  guideline  titles  to  ease 
reference  to  guidelines  that  have 
exceptionally  long  titles. 

(2)  Restructures  the  definitions  of 
"prohibited  sexual  conduct"  in  §§2A3.1 
(Criminal  Sexual  Abuse)  and  4B1.5 
(Repeat  and  Dangerous  Sex  Offender ' 
Against  Minors)  to  eliminate  possible 
ambiguity  regarding  the  interaction  of 
"means"  and  "includes". 

(3)  Amends  the  definition  of  "child 
pornography"  in  §§2A3.1  and  4B1.5. 
and  the  definition  of  "visual  depiction" 
in  §  2G2.4  (Possession  of  Materials 
Depicting  Minor  Engaged  in  Sexually 
Explicit  Conduct),  in  light  of  Ashcroft  v. 
The  Free  Speech  Coalition,  et  al.,  122 
S.Ct.  1389  (2002). 

(4)  (A)  Amends  §  2Dl.ll  (Unlawfully 
Distributing,  Importing,  Exporting  or 
Possessing  a  Listed  Chemical)  by:  (i) 
providing  a  maximum  base  offense  level 
of  30  if  the  defendant  receives  an 
adjustment  under  §  3B1.2  (Mitigating 
Role)  and  providing  a  two  level 
reduction  if  the  defendant  meets  the 
criteria  of  subdivisions  (1)  through  (5)  of 
subsection  (a)  of  §  5C1.2  (Limitation  on 
Applicability  of  Statutory  Minimum 
Sentences  in  Certain  Cases)  to  conform 
this  guideline  to  §  2D1.1  (Drug 
Trafficking),  which  was  amended  last 
amendment  cycle;  (ii)  adding  red 
phosphorus  to  the  Chemical  Quantity 
Table  in  response  to  a  recent 
classification  of  red  phosphorus  as  a 
List  I  chemical;  and  (B)  provides  an 
issue  for  comment  regarding  the 
penalties  for  oxycodone  generally  and  a 
brand  named  pill  containing  oxycodone 
known  as  Oxycontin. 

(5)  Amends  the  departuire  provision  in 
Application  Note  6  of  §  2G2.1  (Sexually 
Exploiting  a  Minor  by  Production  of 
Sexually  Explicit  Visual  or  Printed 
Material;  Custodian  Permitting  Minor  to 
Engage  in  Sexually  Explicit  Conduct; 
Advertisement  for  Minors  to  Engage  in 
Production)  to  conform  to  Application 
Note  1 2  of  §  2G1 . 1  (Promoting 
Prostitution  or  Prohibited  Sexual 
Conduct). 
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(6)  Amends  subsection  (b)(5)  of 
§  2G2.2  (Trafficking  in  Material 
Involving  the  Sexual  Exploitation  of  a 
Minor:  Receiving,  Transporting. 
Shipping,  or  Advertising  Material 
hivolving  the  Sexual  Exploitation  of  a 
Minor;  Possessing  Material  Involving 
the  Sexual  Exploitation  of  a  Minor  with 
Intent  to  Traffic)  to  include  receipt  and 
distribution  in  the  enhancement  for  use 
of  a  computer.  Currently  the 
enhancement  only  applies  to  offenses  in 
which  a  computer  was  used  for  the 
transmission  of  child  pornography. 

(7)  Responds  to  new  legislation  and 
makes  other  technical  amendments  as 
follows: 

(a)  Amends  Appendix  A  (Statutory 
Index)  and  §  2N2.1  (Violations  of 
Statutes  and  Regulations  Dealing  with 
any  Food,  Drug.  Biological  Product, 
Device,  Cosmetic,  or  Agricultural 
Product)  in  response  to  new  offenses 
created  by  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (the  "Act").  Pub. 
L.  107-171.  The  first  new  offense 
provides  a  statutory  maximum  of  one 
year  for  violating  the  Animal  Health 
Protection  Act  (subtitle  E  of  the  Act),  or 
for  counterfeiting  or  destroying  certain 
documents  specified  in  the  Animal 
Health  Protection  Act.  The  second  new 
offense  provides  a  statutory  maximum 
term  of  imprisonment  of  five  years  for 
importing,  entering,  exporting,  or 
moving  any  animal  or  article  for 
distribution  or  sale.  The  Act  also 
provides  a  statutory  maximum  of  10 
years  for  a  subsequent  violation  of  either 
offense. 

(b)  Amends  Appendix  A  (Statutory 
Index)  and  §  2B1.1  in  response  to  a  new 
offense  (19  U.S.C.  240lf)  created  by  the 
Trade  Act  of  2002,  Pub.  L.  107-210.  The 
new  offense  provides  a  statutory 
maximum  term  of  imprisonment  of  one 
year  for  knowingly  making  a  false 
statement  of  material  fact  for  the 
purpose  of  obtaining  or  increasing  a 
payment  of  federal  adjustment 
assistance  to  qualifying  agricultural 
commodity  producers. 

(c)  Amends  Appendix  A  (Statutory 
Index)  and  §§  2C1.3  (Conflict  of  Interest: 
Payment  or  Receipt  of  Unauthorized 
Compensation)  and  2K2.5  (Possession  of 
Firearm  or  Dangerous  Weapon  in 
Federal  Facility;  Possession  or 
Discharge  of  Firearm  in  School  Zone)  in 
response  to  the  codification  of  title  40. 
United  States  Code,  by  Pub.  L.  107-217. 
Section  5104(e)(1)  of  title  40.  United 
States  Code,  prohibits  anyone  (except  as 
authorized  by  the  Capitol  Police  Board) 
from  carrying  or  having  readily 
accessible  a  firearm,  dangerous  weapon, 
explosive,  or  an  incendiary  device  on 
the  Capitol  Grounds  or  in  any  of  the 
Capitol  Buildings.  The  statutory 


maximum  term  of  imprisonment  is  five 
years.  The  proposed  amendment 
references  40  U.S.C.  5104(e)(1)  to  2K2.5. 
Section  14309(a)  of  title  40,  United 
States  Code,  prohibits  certain  conflicts 
of  interests  of  members  of  the 
Appalachian  Regional  Commission  and 
provides  a  statutory  maximum  term  of 
imprisonment  penalty  of  two  years. 
Section  14309(b)  prohibits  certain 
additional  sources  of  salary  and 
provides  a  statutory  maximum  term  of 
imprisonment  of  not  more  than  one 
year.  The  proposed  amendment 
references  40  U.S.C.  14309(a)  and  (b)  to 

2C1.3. 

(d)  Amends  Appendix  A  (Statutory 
Index)  and  §  2H2.1  (Obstructing  an 
Election  or  Registration)  to  provide  a 
guideline  reference  for  offenses  under 
18  U.S.C.  1015(f).  Currently,  18  U.S.C. 
1015  generally  is  referenced  to  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft;  Offenses  Involving 
Stolen  Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States).  2J1.3  (Perjury  or 
Subornation  oif  Perjury;  Bribery  of 
Witness),  2L2.1  (Trafficking  in  a 
Document  Relating  to  Naturalization. 
Citizenship,  or  Legal  Resident  Status), 
and  2L2.2  (Fraudulently  Acquiring 
Docimients  Relating  to  Naturalization, 
Citizenship,  or  Legal  Resident  Status  for 
Own  Use).  However,  18  U.S.C.  1015(f) 
specifically  relates  to  knowingly  making 
false  statements  in  order  to  register  to 
vote,  or  to  vote,  in  a  Federal,  State,  or 
local  election.  The  proposed 
amendment  references  18  U.S.C.  1015(f) 
to  §  2H2.1  (Obstructing  an  Election  or 
Registration). 

Proposed  Amendment 

Section  IB  1.1  is  amended  by  adding 
". — Except  as  specifically  directed,  the 
provisions  of  this  manual  are  to  be 
applied  in  the  following  order:"  after 
"Application  Instructions". 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4  and  inserting  the 
following: 

"4.  (A)  Specific  Offense 
Characteristics. — The  offense  level 
adjustments  from  more  than  one 
specific  offense  characteristic  within  an 
offense  guideline  are  applied 
cumulatively  (added  together)  unless 
the  guideline  specifies  that  only  the 
greater  (or  greatest)  is  to  be  used.  Within 
each  specific  offense  characteristic 
subsection,  however,  the  offense  level 
adjustments  are  alternative;  only  the  one 
that  best  describes  the  conduct  is  to  be 
used.  For  example,  in  §  2A2.2(b)(3}. 


pertaining  to  degree  of  bodily  injury,  the 
subdivision  that  best  describes  the  level 
of  bodily  injury  is  used;  the  adjustments 
for  different  degrees  of  bodily  injury 
(subdivisions  (A)-{E))  are  not  added 
together. 

(B)  Adjustments  fat>m  Different 
Guideline  Sections. — Absent  an 
instruction  to  the  contrary,  the 
adjustments  bt>m  different  guideline 
sections  are  applied  ctmiulatively 
(added  together).  In  some  cases,  such 
adjustments  (e.g.,  a  chapter  two  specific 
offense  characteristic  and  a  chapter 
three  [or  chapter  four]  adjustment)  may 
be  triggered  by  the  same  conduct,  but 
are  meant  to  take  into  account  different 
aspects  of  that  conduct.  For  example, 
shooting  a  police  officer  during  the 
commission  of  a  robbery  may  warrant 
an  injury  enhancement  under 
§  2B3. 1(b)(3)  and  an  official  victim 
enhancement  under  §  3A1.1.  even 
though  both  enhancements  are  triggered 
by  the  shooting  of  the  officer.  Section 
2B3. 1(b)(3)  accounts  for  the  injury  to  the 
police  officer,  while  §  3Al.2(a)  accounts 
for  the  official  status  of  the  victim.". 

The  Commentary  to  §  IBI.I  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"(7)  Whenever  a  guideline  makes 
reference  to  another  guideline,  a 
parenthetical  restatement  of  that  other 
guideline's  heading  accompanies  the 
initial  reference  to  that  other  guideline. 
This  parenthetical  is  provided  only  for 
the  convenience  of  the  reader  and  is  not 
intended  to  have  substantive  effect.  In 
the  case  of  lengthy  guideline  headings, 
such  a  parenthetical  restatement  of  the 
guideline  heading  may  be  abbreviated 
for  ease  of  reference.  For  example, 
references  to  §  2Bl  .1  (Larceny. 
Embezzlement,  and  Other  Forms  of 
Theft;  Offenses  Involving  Stolen 
Property;  Property  Damage  or 
Destruction:  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Cotmterfeit  Instnunents  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States)  may  be  abbreviated  as 
follows:  §  2B1.1  (Theft.  Fraud,  and 
Propetty  Destruction).". 

The  Commentary  to  section  §  2A3.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  striking 
"'Prohibited  sexual  conduct"*  and  all 
that  follows  through  "child 
pornography."  and  inserting  the 
following: 

'"Prohibited  sexual  conduct'  means 
any  sexual  activity  for  which  a  person 
can  be  charged  with  a  criminal  ofiiense. 
'Prohibited  sexual  conduct'  includes  the 
production  of  child  pornography,  but 
does  not  include  trafficking  in.  or 
possession  of,  child  pornography.". 
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The  Commentary  to  §4Bl.5  captioned 
"Application  Notes"  is  amended  in 
subdivision  (A)  of  Note  4  by  inserting 
"means  any  of  the  following:"  After 
"conduct"';  by  striking  "means"  after 
"(i)";  by  striking  "includes"  each  place 
it  appears:  by  inserting  "or"  before 
"(iii)";  and  by  striking  ";  and  (iv)"  and 
inserting  ".  It". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  paragraph  that  begins 
'"Prohibited  sexual  conduct'"  by 
striking  "'Child  pornography'"  and  all 
that  follows  through  "2256(8)."  and 
inserting  the  following: 

'"Child  pornography'  means  any 
visual  depiction,  including  any 
photograph,  film,  video,  picture,  or 
computer  or  computer-generated  image 
or  picture,  whether  made  or  produced 
by  electronic,  mechanical,  or  other 
means,  of  sexually  explicit  conduct,  in 
which — 

(A)  The  production  of  such  visual 
depiction  involved  the  use  of  a  minor 
engaging  in  sexually  explicit  conduct; 

W  Such  visual  depiction  is  a  minor 
engaging  in  sexually  explicit  conduct;  or 

(C)  Such  visual  depiction  has  been 
created,  adapted,  or  modified  to  appear 
that  an  identifiable  minor  is  engaging  in 
sexually  explicit  conduct.". 

The  Commentary  to  §  2G2.4  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  '"Visual  depiction'" 
and  all  that  follows  through  "and  (8)." 
and  inserting  the  following: 

"  'Visual  depiction'  means  any  visual 
depiction  described  in  18  U.S.C.  2256(5) 
■  or  any  photograph,  film,  video,  picture, 
or  computer  or  computer-generated 
image  or  picture,  whether  made  or 
produced  by  electronic,  mechanical,  or 
other  means,  of  sexually  explicit 
conduct,  in  which — 

(A)  The  production  of  such  visual 
depiction  involved  the  use  of  a  minor 
engaging  in  sexually  explicit  conduct; 

(B)  Such  visual  depiction  is  a  minor 
engaging  in  sexually  explicit  conduct;  or 

(C)  Such  visual  depiction  has  been 
created,  adapted,  or  modified  to  appear 
that  an  identifiable  minor  is  engaging  in 
sexually  explicit  conduct.". 

The  Commentary  to  §4Bl.5  captioned 
"Application  Notes"  is  amended  in 
subdivision  (A)  of  Note  3  by  striking 
subdivision  (ii)  and  inserting  the 
following: 

"  'Sex  offense  conviction'  means  any 
offense  described  in  18  U.S.C. 
2426(b)(1)(A)  or  (B).  if  the  offense  was 
perpetrated  against  a  minor,  and  does 
not  include  trafficking  in,  receipt  of,  or 
possession  of.  child  pornography.  'Child 
pornography'  has  the  meaning  given 
that  term  in  Application  Note  1  of 
§  2A3.1  (Criminal  Sexual  Abuse; 


Attempt  to  Commit  Criminal  Sexual 
Abuse).". 

The  Commentary  to  §  4B1.5  captioned 
"Application  Notes"  is  amended  in 
subdivision  (A)  of  Note  4  by  striking  "18 
U.S.C.  2256(8)"  and  inserting 
"Application  Note  1  of  §  2A3.1 
(Criminal  Sexual  Abuse;  Attempt  to 
Commit  Criminal  Sexual  Abuse)". 

Section  §  2Dl.ll(a)  is  amended  by 
inserting  ".  except  that  if  the  defendant 
receives  an  adjustment  under  §  3B1.2 
(Mitigating  Role),  the  base  offense  level 
shall  be  not  mor^  than  level  30"  after 
"appropriate". 

Section  §  2D1. 11(b)  is  amended  by 
inserting  at  the  end  the  following: 

"(4)  If  the  defendant  meets  the  criteria 
set  forth  in  subdivisions  (l)-(5)  of 
subsection  (a)  of  §5Cl.2  (Limitation  on 
Applicability  of  Statutory  Minimum 
Sentences  in  Certain  Cases),  decrease  by 
2  levels.". 

Section  §  2D1. 11(e)(1)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  striking  the  period  after 
"Gamma-butyrolactone"  and  inserting  a 
semi-colon;  and  by  adding  at  the  end 
the  following: 

"714  G  or  more  of  Red  Phosphorus.". 

Section  §  2Dl. 11(e)(2)  is  amended  in 
the  subdivision  captioned  "List  1 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  214  G  but  less  than  714  G 
of  Red  Phosphorus:". 

Section  §  2D1. 11  (e)(3)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  71  G  but  less  than  214  G  of 
Red  Phosphorus;". 

Section  §  2Dl. 11(e)(4)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  50  G  but  less  than  71  G  of 
Red  Phosphorus;". 

Section  §  2D1. 11  (e)(5)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  29  G  but  less  than  50  G  of 
Red  Phosphorus;". 

Section  §  2D1. 11  (e)(6)  is  amended  in 
the  subdivision  captioned  "List  I 
(!^hemicals"  by  adding  at  the  end  the 
following: 

"At  least  7  G  but  less  than  29  G  of  Red 
Phosphorus;". 

Section  §  2Dl.  11  (e)(7)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  6  G  but  less  than  7  G  of  Red 
Phosphorus;". 

Section  §  2D1. 11(e)(8)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 


"At  least  4  G  but  less  than  6  G  of  Red 
Phosphorus;". 

Section  §  2Dl.  11  (e)(9)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  3  G  but  less  than  4  G  of  Red 
Phosphorus;". 

Section  §  2Dl.ll(e)(10)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:. 

"Less  than  3  G  of  Red  Phosphorus." 

The  Commentary  to  §  2Dl.ll 
captioned  "Application  Notes"  is 
amended  by  adding  at  the  end  the 
following: 

"7.  Applicability  of  Subsection 
(b)(4). — "The  applicability  of  subsection 
(b)(4)  shall  be  determined  without 
regard  to  whether  the  defendant  was 
convicted  of  an  offense  that  subjects  the 
defendant  to  a  mandatory  minimum 
term  of  imprisonment.  Section 
§  5Cl.2(b),  which  provides  a  minimuin 
offense  level  of  level  17,  is  not  pertinent 
to  the  determination  of  whether 
subsection  (b)(4)  applies.". 

Issue  for  Comment:  The  Commission 
requests  comment  regarding  the 
penalties  for  oxycodone  generally  and  a 
brand  named  prescription  drug 
containing  oxycodone  known  as 
Oxycontin.  Currently,  the  Drug 
Equivalency  Tables  in  §  2D1.1 
(Unlawful  Manufacturing,  Importing, 
Exporting,  or  Trafficking  (Including 
Possession  with  Intent  to  Commit  These 
Offenses);  Attempt  or  Conspiracy) 
provide  a  marihuana  equivalency  of  500 
grams  for  one  gram  of  a  mixtiu^  of 
substance  containing  oxycodone. 
Recently,  however,  drug  enforcement 
has  reported  an  increase  in  trafficking  of 
the  prescription  drug  Oxycontin,  which 
contains  higher  than  historical  amounts 
of  oxycodone  but  weighs  substantially 
less  than  other  prescription  drugs 
containing  oxycodone.  Consequently,  a 
defendant  convicted  of  trafficking  in 
certain  prescription  drugs  containing 
smaller  amounts  of  oxycodone  relative 
to  the  total  weight  of  the  pill  may 
receive  a  higher  sentence  than  a 
defendant  convicted  of  trafficking  in 
larger  amounts  of  Oxycontin. 

How  should  the  Conunission  address 
the  weight  differential  and  the  resulting 
sentencing  disparity?  Should  the 
equivalency  for  oxycodone  be 
reevaluated?  Should  the  Commission 
amend  the  Drug  Equivalency  Tables  in 
§  2D1.1  to  provide  a  separate  marihuana 
equivalency  for  Oxycontin, 
notwithstanding  that  the  guidelines  do 
not  otherwise  provide  specific  penalties 
for  brand  name  drugs?  If  so,  what 
should  that  marihuana  equivalency  be? 
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Alternatively,  should  the  Commission 
sentence  oxycodone  defendants  based 
on  the  purity  of  the  prescription  drug 
involved  (an  approach  currently  used  in 
sentencing  methamphetamine  and 
amphetamine  defendants)?  This 
approach  may  require  amending  the 
Drug  Quantity  Tables  in  §  2D1.1  to 
provide  separate  penalties  for 
oxycodone  (actual)  and  oxycodone 
(mixture).  Oxycontin  additionally  has  a 
time  release  element  that  can  be 
eliminated  simply  by  crushing  or 
breaking  the  pill,  increasing  the 
immediate  effect  for  the  user.  Should 
the  Commission  provide  an 
enhancement  for  trafficking  in  pills  that 
have  a  time  release  element? 

The  Commentary  to  §  2G2.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  6  and  inserting  the 
following: 

"6.  Upward  Departure  Provisions. — 
An  upward  departure  may  be  warranted 
if  the  offense  involved  more  than  10 
victims.". 

Section  2G2. 2(b)(5)  is  amended  by 
inserting  ",  receipt,  or  distribution" 
after  "transmission". 

The  Commentary  to  §  2B1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "19  U.S.C.  240lf;"  after 
"2332b(a)(l):". 

The  Commentary  to  §  2C1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ";  40  U.S.C.  14309(a).  (b)"  after 
"1909". 

The  Commentary  to  §  2H2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ".  1015(f)"  after  "597". 

The  Commentary  to  §  2K2.5  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ";  40  U.S.C.  5104(e)(1)"  after 
"930". 

The  Commentary  to  §  2N2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ".  8313"  after  "7734". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  7  U.S.C.  7734  the 
following  new  line: 

"7  U.S.C.  8313        2N2.1": 

in  the  line  referenced  to  18  U.S.C. 
1015  by  inserting  "(a)-(e)"  after  "1015": 

by  inserting  after  the  line  referenced 
to  18  U.S.C.  1015  the  following  new 
line: 

"18  U.S.C.  1015(f)        2H2.1": 

by  inserting  after  the  line  referenced 
to  19  U.S.C.  2316  the  following  new 
line: 

"19  U.S.C.  240lf        2B1.1";  and 

by  inserting  after  the  line  referenced 
38  U.S.C.  3502  to  the  following  new 
lines: 

"40  U.S.C.  5104(e)(1)        2K2.5 

40  U.S.C.  14309(a),  (b)        2C1.3". 


5.  Involuntary  Manslaughter 

Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  is  a 
continuation  of  the  Commission's  woric 
over  the  past  several  years  to  ensure  that 
the  gmdelines  provide  appropriate 
guideline  penalties  for  offenses 
involving  involuntary  manslaughter.  In 
1994,  Congress  increased  the  statutory 
maximum  penalty  for  involuntary 
manslaughter  offenses  from  three  years' 
to  six  years'  imprisonment  after 
receiving  a  Commission  report 
analyzing  federal  criminal  penalties  and 
recommending  that  the  statutory 
maximum  penalty  for  involuntary 
manslaughter  be  increased  to  six  years. 
Studies  have  shown  that  the  heartland 
of  involuntary  manslaughter  offenses 
involves  vehicular  homicide  and  that 
these  offenses  are  punished  more 
severely  by  many  of  the  States.  The 
Commission  further  examined  both 
voluntary  and  involuntary  manslaughter 
offenses  in  1997,  and  in  1998  sent  a 
report  and  letter  to  Congress 
recommending  that  the  statutory 
maximum  penalty  for  voluntary 
manslaughter  offenses  be  increased  to 
permit  the  Commission  to  make  changes 
that  would  maintain  proportionality 
based  on  offense  severity.  Although  no 
action  has  been  taken  on  that 
recommendation,  the  Commission  has 
received  recommendations  firom 
Congress  and  the  Department  of  Justice 
that  it  proceed  to  amend  the  guidelines 
for  involuntary  manslaughter  to  increase 
the  base  offense  levels.  Accordingly, 
this  proposed  amendment  increases  the 
base  offense  levels  for  involuntary 
manslaughter  by  121(4116)  levels.  An 
issue  for  comment  follows  that  generally 
seeks  the  public's  input  regarding  the 
appropriate  offense  levels  for 
involuntary  manslaughter  offenses, 
including  (with  a  view  toward 
proportionate  sentencing)  the 
appropriate  offense  levels  for 
involuntary  manslaughter  offenses 
compared  to  offense  levels  for 
aggravated  assault. 

Proposed  Amendment 

Section  2A1.4(a)(l)  is  amended  by 
striking  "10"  and  inserting 
"[121(1411161". 

Section  2A1 .4(a)(2)  is  amended  by 
striking  "14"  and  inserting 

"[1611181(201". 

Issue  for  Comment:  The  Commission 
requests  comment  generally  on  the 
appropriate  offense  levels  for  offenses 
involving  involuntary  manslaughter.  In 
addition,  the  Commission  requests 
comment  regarding  the  appropriate  and 
proportionate  offense  levels  for 
involuntary  manslaughter  compared  to 


offense  levels  for  aggravated  assault 
under  §  2A2.2  (Aggravated  Assault). 
Currently,  the  base  offense  level  for 
a^ravated  assault  is  level  15,  and  the 
guideline  contains  several 
enhancements,  such  as  enhancements 
for  bodily  injury.  As  a  consequence,  the 
guideline  penalties  for  aggravated 
assault  currently  are  more  serious  than 
those  for  involuntary  manslaughter. 

6.  Cybersecurity 

Issue  for  Comment:  Section  225  of  the 
Homeland  Security  Act  of  2002  (the 
Cyber  Seciuity  Enhancement  Act  of 
2002),  Pub.  L.  107-296,  directs  the 
Commission  to  review  and  amend,  if 
appropriate,  the  sentencing  guidelines 
and  policy  statements  applicable  to 
persons  convicted  of  an  offense  under 
section  1030  of  title  18.  United  States 
Code,  to  ensure  that  the  sentencing 
guidelines  and  policy  statements  reflect 
the  serious  nature  of  such  offenses,  the 
growing  incidence  of  such  offenses,  and 
the  neend  for  an  effective  deterrent  and 
appropriate  punishment  to  prevent  such 
offenses. 

The  directive  also  includes  a  number 
of  factors  for  the  Commission  to 
consider,  including  the  potential  and 
actual  loss  resulting  fttjm  the  offense, 
the  level  of  sophistication  and  planning 
involved  in  the  offense,  whether  the 
offense  was  committed  for  purposes  of 
commercial  advantage  or  private 
financial  benefit,  whether  the  defendant 
acted  with  malicious  intent  to  cause 
harm  in  committing  the  offense,  the 
extent  to  which  the  offense  violated  the 
privacy  rights  of  individuals  harmed, 
whether  the  offense  involved  a 
computer  used  by  the  government  in 
furtherance  of  national  defense,  national 
security,  or  the  administration  of  justice, 
whether  the  violation  was  intended  to, 
or  had  the  effect  of,  significantly 
interfering  with  or  disrupting  critical 
inft'astructure,  and  whether  the 
violation  was  intended  to,  or  had  the 
effect  of,  creating  a  threat  to  public 
health  or  safety,  or  injury  to  any  person. 

The  Commission  requests  comment 
regarding  how  it  should  respond  to  this 
directive. 

7.  Offenses  Involving  Body  Armor  and 
Assault  Against  a  Federal  fudge  Issues 
for  Comment: 

1.  Section  11009  of  the  21st  Century 
Department  of  Justice  Appropriations 
Authorization  Act  (the  "Act").  Pub.  L. 
107-273,  directs  the  Sentencing 
Commission  to  review  and  amend  the 
sentencing  guidelines,  as  appropriate,  to 
provide  an  appropriate  sentencing 
enhancement  for  any  crime  of  violence 
(as  defined  in  18  U.S.C.  16)  or  drug 
trafficking  crime  (as  defined  in  18 
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U.S.C.  924(c)  (including  a  crime  of 
violence  or  drug  trafficking  crime  that 
provides  for  an  enhanced  pimishment  if 
committed  by  the  use  of  a  deadly  or 
dangerous  weapon  or  device)  in  which 
the  defendant  used  body  armor.  The  Act 
further  states  that  it  is  the  sense  of 
Congress  that  any  such  enhancement 
shoijdd  be  at  least  two  levels.  The 
Commission  requests  comment 
regarding  how  it  should  respond  to  this 
directive.  For  example,  should  the 
Commission  provide  a  Chapter  Three 
adjustment  for  the  use  of  body  armor  in 
any  crime  of  violence  or  drug  trafficking 
crime?  Alternatively,  should  the 
Commission  provide  a  sp>ecific  offense 
characteristic  in  all  relevant  chapter  two 
guidelines  (e.g.,  §2Dl.l  (Unlawful 
Manufactvuing,  Importing,  Exporting,  or 
Trafficking  (Including  Possession  with 
Intent  to  Commit  These  Offenses); 
Attempt  or  Conspiracy))  that  would 
apply  if  the  defendant  used  body  armor 
in  the  course  of  the  offense? 

What  would  be  an  appropriate 
increase  for  the  use  of  body  armor  if  the 
Commission  provides  a  chapter  three 
adjustment  or  a  specific  offense 
characteristic  in  the  relevant  chapter 
two  guidelines? 

2.  Section  11008  of  the  Act  directs  the 
Commission  to  review  and  amend,  if 
appropriate,  the  guidelines  or  policy 
statements  to  provide  an  appropriate 
enhancement  for  offenses  involving 
influencing,  assaulting,  resisting, 
impeding,  retaliating  against,  or 
threatening  a  Federal  judge,  magistrate 
judge,  or  any  other  official  described  in 
18  U.S.C.  Ill  or  115.  The  directive  also 
contains  a  number  of  factors  for  the 
Coomiission  to  consider,  including  the 
range  of  conduct  covered  by  the 
offenses,  the  existing  sentence  for  the 
offense,  the  extent  to  which  the 
guidelines  for  these  offenses  have  been 
constrained  by  statutory  maximum 
penalties,  and  the  adequacy  of  the 
guidelines  to  ensure  punishment  at  or 
near  the  maximiun  penalty  for  the  most 
egregious  conduct  covered  by  the 
offense.  The  Act  also  increases  the 
statutory  maximum  terms  of 
imprisonment  for  the  following 
offenses:  For  threatened  assaults  imder 
18  U.S.C.  115  (Influencing,  impeding,  or 
retaliating  against  a  Federal  official  by 
threatening  or  injiuing  a  family 
member),  from  three  years  to  six  years; 
for  all  other  threats  made  in  violation  of 
18  U.S.C.  115,  from  five  years  to  ten 
years;  for  a  violation  of  18  U.S.C.  Ill 
(Assaulting,  resisting,  or  impeding 
certain  officers  or  employees),  from 
three  years  to  eight  years;  and  for  the 
use  of  a  dangerous  weapon  or  inflicting 
bodily  injury  in  the  commission  of  an 


offense  under  18  U.S.C.  111.  from  10  to 
20  years. 

Appendix  A  (Statutory  Index) 
references  18  U.S.C.  Ill  to  2A2.2 
(Aggravated  Assault)  and  2A2.4 
(Obstructing  or  Impeding  Officers). 
These  guidelines  have  base  offense 
levels  of  15  and  6.  respectively.  Section 
115  of  title  18,  United  States  Code,  is 
referenced  to,  among  other  guidelines, 
§§  2A2.1  (Assault  with  hitent  to  Commit 
Murder;  Attempted  Murder),  2A2.2,  and 
2A2.3  (Minor  Assault).  The  base  offense 
level  for  §  2A2.1  is  level  28  (if  the  object 
of  the  offense  would  have  constituted 
first  degree  n^urder)  or  level  22.  The 
base  offense  level  for  §  2A2.3  is  level  6 
(if  the  conduct  involved  physical 
contact,  or  if  a  dangerous  weapon  was 
possessed  or  its  use  was  threatened)  or 
level  3. 

Given  the  directive,  the  factors  to 
consider,  and  the  increases  in  the 
statutory  maximiun  penalties,  the 
Commission  requests  comment 
regarding  the  following: 

(A)  Should  the  Commission  provide 
an  enhancement  in  the  assault 
guidelines  for  offenses  involving 
influencing,  assaulting,  resisting, 
impeding,  retaliating  against,  or 
threatening  a  Federal  judge,  magistrate 
judge,  or  any  other  official  described  in 
18  U.S.C.  Ill  or  115?  If  so,  what  would 
be  an  appropriate  increase  for  such 
enhancement?  Are  there  additional, 
related  enhancements  that  the 
Commission  should  provide  in  the 
assault  guidelines,  particularly  given  the 
directive  to  consider  providing 
sentences  at  or  near  the  statutory 
maximum  for  the  most  egregious  cases? 

(B)  Do  the  current  base  offense  levels 
in  each  of  the  assault  guidelines  provide 
adequate  punishment  for  the  covered 
conduct?  If  not,  what  would  be 
appropriate  base  offense  levels  for 

§§  2A2.2.  2A2.3,  and  2A2.4? 

(C)  Should  the  Commission  consider 
more  comprehensive  amendments  to  the 
assault  guidelines  as  part  of,  or  in 
addition  to,  its  response  to  the 
directives?  For  example,  should  the 
Commission  consolidate  §§  2A2.3  and 
2A2.4?  Should  the  Commission  amend 

§  2A2.3(b)(l)  to  provide  a  two  level 
enhancement  for  bodily  injury?  Some 
commentators  have  argued  that  such  an 
amendment  would  bring  the  ipinor  and 
aggravated  assault  guidelines  more  in 
line  with  one  another  because  there  may 
be  cases  in  which  an  assault  that  does 
not  qualify  as  an  aggravated  assault 
under  §  2A2.2  nevertheless  involves 
bodily  injury.  Are  there  any  other 
application  issues  pertaining  to  the 


assault  guidelines  that  the  Commission 
should  address? 

[FR  Doc.  02-31869  Filed  12-17-02;  8:45  am] 

BILUNG  COW  2210-40-P 


DEPARTMENT  OF  STATE 

[Public  Notic*  4199] 

Overseas  Sctwols  Advisory  CouncN; 
NoUcs  of  Masting 

The  Overseas  Schools  Advisory 
Council,  Department  of  State,  will  hold 
its  Executive  Committee  Meeting  on 
Thursday,  January  23,  2003,  at  9:30  a.m. 
in  Conference  Room  1105,  Department 
of  State  Building,  2201  C  Street.  NW., 
Washington,  DC.  The  meeting  is  open  to 
the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas, 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  Government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related-to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools.  The  agenda 
includes  a  review  of  the  recent  activities 
of  American-sponsored  overseas  schools 
and  the  overseas  schools  regional 
associations,  a  presentation  on  the 
status  of  education  in  the  United  States 
and  its  impact  on  American-sponsored 
overseas  schools,  and  selection  of 
projects  for  the  2003  program. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
individual  building  passes  are  requir^ 
for  all  attendees.  Persons  who  plan  to 
attend  should  so  advise  the  office  of  Dr. 
Keith  D.  Miller,  Department  of  State, 
Office  of  Overseas  Schools,  Room  H328, 
SA-1,  Washington,  DC  20522-0132, 
telephone  202-261-8200,  prior  to 
January  13,  2003.  Each  visitor  will  be 
asked  to  provide  a  date  of  birth  and 
Social  Security  nimiber  at  the  time  of 
registration  and  attendance  and  must 
carry  a  valid  photo  ID  to  the  meeting. 
All  attendees  must  use  the  C  ^reet 
entrance  to  the  building. 
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Dated:  December  10,  2002. 
Keith  D.  Milhr. 

Executive  Secretary.  Overseas  Schools 
Advisory  Council.  Department  of  State. 
|FR  Doc.  02-31850  Filed  12-17-02;  8:45  am] 

■LUNO  COOf  471*-M-» 


DEPARTMENT  OF  STATE 

Dalagrtlon  of  Aullwrtty  2S0;  Furltwr 
AsaignnMnt  of  Functlona  Under  tha 
Trada  Act  of  2002  ("Trade  Act")  to 
OMiar  Dapartmanta  aiMl  Aganclaa  of 
the  Exacutiva  Branch 

AGENCY:  Department  of  State. 

action:  Further  assignment  of  functions. 

SUMMARY:  The  Trade  Act  specifically 
granted  the  President  certain  authorities 
and  assigned  the  President  certain 
functions  related  to  agreements  covered 
by  Trade  Act  provisions.  In  Executive 
(>der  No.  13277.  the  President  assigned 
certain  of  these  functions  to  the 
Secretary  of  State  and  provided    ' 
guidcuice  for  performing  those 
functions,  including  the  further 
assignment  of  functions  to  officers  of 
any  other  department  or  agency  within 
the  Executive  Branch.  This  notice 
informs  the  public  of  the  Secretary  of 
State's  further  assignment  of  certain 
functions.  This  notice  does  not  create 
any  right  or  benefit,  substantive  op 
procedural,  enforceable  at  law  or  equity 
by  a  party  against  the  United  States,  its 
departments,  agencies,  instrumentalities 
or  entities,  its  officers  or  employees,  or 
any  other  person. 
DATES:  These  actions  are  effective 
immediately. 

Further  Assignment  of  Functions 

Pursuant  to  section  3(b)(ii)  of 
Executive  Order  No.  13277.  the 
Secretary  of  State  hereby,  as  set  forth 
below,  further  assigns  certain  functions 
of  the  Secretary  of  State  under  the 
Order.  Departments  and  agencies  shall 
carry  out  those  functions  in  a  maimer 
that  is  supportive  of  agreements  subject 
to  the  Trade  Act. 

(a)  The  functions  of  the  President 
under  section  2102(c)(2)  of  the  Trade 
Act  with  respect  to  establishing 
consultative  mechanisms  assigned  to 
the  Secretary  of  State  are  further 
assigned  to  the  Secretary  of  Labor  and 
the  United  States  Trade  Representative, 
and  shall  be  carried  out  collectively  by 
the  Secretary  of  State,  the  Secretary  of 
Labor,  and  the  United  States  Trade 
Representative. 

(d)  The  functions  of  the  President 
under  section  2102(c)(3)  of  the  Trade 
Act  with  respect  to  establishing 
consultative  mechanisms  assigned  to 


the  Secretary  of  State  are  further 
assigned  to  the  United  States  Trade 
Representative,  and  shall  be  carried  out 
jointly  by  the  Secretary  of  State  and  the 
United  States  Trade  Representative. 
Such  consultative  mechanisms  are  those 
established  through  trade  agreements 
subject  to  the  Trade  Act.  This  further 
assignment  is  without  prejudice  to  the 
Secretary  of  State's  responsibility  for 
coordinating  the  operation  of  such 
mechanisms  and  obtaining  the  advice 
and  assistance  of  any  other  agency  as 
necessary  and  appropriate. 

This  further  assignment  of  functions 
shall  be  published  in  the  Federal 
Register. 

Dated:  December  10.  2002. 
Colin  L.  Powell. 

Secretary  of  State,  Department  of  State. 
(PR  Doc.  02-31849  Filed  12-17-02;  8:45  am] 

BUJNG  COOC  4710-10-^ 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttia  Secretary 

Raporta,  Forma  and  Racordkaaping 
Raquiramanta;  Agency  Information 
Coliaction  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  3501.  as  amended),  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  the  extension  of  a  previously 
approved  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  January  17.  2003:  attention 
DOT/OST  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Docket  Library.  Room  10102,  725  17th 
Street.  NW..  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Torlanda  Archer.  Office  of  the  Secretary. 
Office  of  Aviation  Analysis.  U.S. 
Department  of  Transportation.  (202) 
366-2396.  400  7th  Street.  SW., 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary 

Title:  Public  Charter  Rules. 

OMB  Control  Number:  2106-0005. 

Affected  Public:  Public  Charter 
Operators. 

Annual  Estimated  Burden:  1.343 
hours. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC  on  December  12. 
2002. 

Niichael  Robinson, 
Infonnation  Resource  Management. 
Department  of  Transportation. 
(PR  Doc.  02-31889  Filed  12-17-02;  8:45  am] 

BIUJNO  COOC  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttia  Sacralary 

Notice  of  Appllcationa  for  Cartificataa 
of  Public  Convanianca  and  Nacaaalty 
and  Foreign  Air  Carrier  Parmlta  Hied 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  Dacambar  6, 
2002 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  procedural  regulations 
(See  14  CFR  301.201  et.  seq.).  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2002-14027. 

Date  Filed:  December  6.  2002. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  27.  2002. 

Description:  Application  of  Victory 
Air  Transport.  Inc.,  pursuant  to  49 
U.S.C.  section  41102  and  subpart  B, 
requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
Victory  to  engage  in  interstate  charter 
air  transportation  of  persons,  property, 
and  mail. 

Docket  Number:  OST-2002-14028. 

Date  Filed:  December  6 ,  2002 . 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  27,  2002. 

Description:  Application  of  Victory 
Air  Transport,  Inc.,  pursuant  to  49 


U.S.C.  section  41102  and  subpart  B, 
requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
Victory  to  engage  in  foreign  charter  air 
transportation  of  persons,  property,  and 
mail. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

(FR  Doc.  02-31890  Filed  12-17-02;  8:45  am] 

BHXMQ  CODE  4010-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

[Summary  Notice  No.  PE-2OO2-G0] 

Patitiona  for  Exemption;  DIapoaitiona 
of  PetMona  laauad 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91.  * 

Issued  in  Washington,  DC.  on  December 
12.  2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-13291. 

Petitioner:  Pulaski  Technical  College. 

Section  of  14  CFR  Affected:  14  CFR 
65.17. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Pulaski 
Technical  College  to  administer  the 
aviation  mechanic  general  written  test 
to  students  immediately  following  their 
successful  completion  of  the  general 
curriculum  but  before  they  meet  the 
experience  requirements  of  14  CFR 
65.77. 


Grant.  11/25/2002.  Exemption  No. 
7926. 

Docket  No.:  FAA-2000-8177. 

Petitioner:  Experimental  Aircraft 
Association,  Inc.,  (EAA)  and  the 
Commemorative  Air  Force  (CAF). 

Section  of  14  CFR  Affected:  14  CFR 
45.25  and  45.29. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  EAA  and  CAF 
members  to  operate  historic  military 
aircraft  with  2-inch-high  nationality  and 
registration  marks  located  under  the 
horizontal  stabilizer. 

Grant,  11/22/2002.  Exemption  No. 
5109G. 

Docket  No.:  FAA-2002-11799. 

Petitioner:  Matsushita  Avionics 
Systems  Corporation  (MAS). 

Section  of  14  CFR  Affected:  14  CFR 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  to  allow  MAS 
airworthiness  representatives,  reporting 
to  an  organizational  designated 
airworthiness  representative  at  MAS 
Bothell,  to  issue  export  airworthiness 
approvals  for  class  III  products 
manufactured  by  MAS  Osaka. 

Grant.  11/21/2002.  Exemption  No. 
7925. 

(FR  Doc.  02-31883  Filed  12-17-02;  8:45  am] 

BUJJNQ  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

Air  Traffic  Procedurea  Adviaory 
Committee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  hora 
January  13-16,  2003,  from  1  p.m.  to  4:30 
p.m.  on  Monday,  January  13,  and  from 
9  a.m.  to  4:30  p.m.,  Tuesday,  January  14 
to  Thursday,  January  16. 
ADDRESSES:  The  meeting  will  be  held  at 
Summerfield  Suites  by  Wyndham — 
Lake  Buena  Vista,  8751  Suiteside  Drive, 
Orlando,  Florida  32836. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  W.  Madison,  Acting  Executive 
Director,  ATP  AC,  Air  Traffic  Planning 
and  Procedures,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
telephone  (202)  267-3724. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2).  notice  is  hereby 
given  of  a  meeting  of  the  ATP  AC  to  bie 
held  January  13  through  January  16. 
2003.  at  Summerfield  Suites  by 
Wyndham — Lake  Buena  Vista.  8751 
Suiteside  Drive.  Orlando.  Florida  32836. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedtues.  It  will  also  include: 

1 .  Approval  of  minutes. 

2.  Submission  and  discussion  of  areas 
of  concern. 

3.  Discussion  of  potential  safety  items. 

4.  Report  from  Executive  birector. 

5.  Items  of  interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  January  10,  2003.  The 
next  quarterly  meeting  of  the  FAA 
ATP  AC  is  planned  to  be  held  frt>m  April 
7-10,  2003,  in  Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  December  9, 
2002. 
David  M.  Madison, 

Acting  Executive  Director,  Air  Traffic 

Procedures  Advisory  Committee. 

[FR  Doc.  02-31884  Filed  12-17-02;  8:45  am] 

BILUNG  COOE  4«10-1»-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

Notice  of  Intent  To  Rule  on  Application 
03-15-C-OO-ORD  To  Impoaa  a 
Paaaenger  Facility  Charge  (PFC)  at 
Chicago  O'Hare  International  Airport 
and  To  Uae  the  Revenue  at  Chicago 
O'Hare  International  Airport,  Chicago, 
lllinoia,  and  Gary/Chicago  Airport, 
Gary.  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
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application  to  impose  a  PFC  at  Chicago 
O'Hare  International  Airport  and  use  the 
revenue  at  Chicago  O'Hare  International 
Airport  and  Gary/Chicago  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  17,  2003. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Chicago  Airports 
District  Office.  2300  East  Devon 
Avenue,  Room  320.  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  R. 
Walker,  Commissioner  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  Chicago  O'Hare 
International  Airport.  P.O.  Box  66142, 
Chicago,  IL  60666.  » 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  part-158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  E.  Salaman,  Chicago        « 
Metropolitan  Program  Manager,  Federal 
Aviation  Administration,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue,  Room  320,  Des  Plains, 
IL  60018.  telephone  (847)  294-7436. 
The  application  may  be  reviewed  in 
person  at  this  same  location.  . 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Chicago  O'Hare  International 
Airport  and  use  the  revenue  at  Chicago 
O'Hare  International  Airport  and  Gary/ 
Chicago  Airport  under  the  provisions  of 
the  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  November  27.  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Chicago 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  26,  2003. 

The  follovnng  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $4.50. 
Proposed  charge  effective  date: 
December  1,  2016. 

Revised  proposed  charge  expiration 
date:  Febnlary  1,  2019. 

Total  estimated  PFC  revenue: 
$258,770,000. 


Brief  description  of  proposed  projects 
at  the  $4.50  level: 

Impose  and  Use  at  ORD:  Rimway 
Formulation:  Equipment  Acquisition; 
School  Soundproofing. 

Brief  description  of  proposed  project 
at  the  $3.00  level: 

Use  at  Gary/Chicago:  Acquire  Snow 
Removal  Equipment  (Snow  Broom); 
Expand  Snow  Removal  Equipment 
Building;  Rehabilitate  Rimway  12/30; 
Terminal  Apron  Expansion  and  Loading 
Bridge  Installation. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  Air  taxi 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines,  Illinois,  on 
December  11.2002. 
Mark  A.  Mcaardy. 

Manager.  Planning/Programming  Branch. 
Airports  Division.  Great  Lakes  Region. 
(PR  Doc.  02-31885  Filed  12-17-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  ttte  Revenue  from 
a  Passenger  Facility  Ctwrge  (PFC)  at 
Monroe  Regional  Airport,  Monroe,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Monroe  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  17,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 


ASW-611,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Cleve 
Norell,  Manager  of  Monroe  Regional 
Airport  at  the  following  address: 
Manager,  Monroe  Regional  Airport, 
5400  Operations  Road,  Room  220, 
Terminal  Building,  Morutje,  LA  71203. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Plaiming  and 
Prc^amming  Branch,  ASW-61 1 ,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 

5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Monroe  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  10,  2002  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FA  will  approve  or  disapprove 
the  application,  in  whole  or  in  part,  no 
later  than  April  1,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  June 
1,  2003. 

Proposed  charge  expiration  date: 
April  1,2006. 

Total  estimated  PFC  revenue: 
$1,134,672. 

PFC  application  number:  03-01-C- 
00-MLU. 

Brief  description  of  proposed 
proiect(s): 

Pro|ect»  to  Impose  and  Use  PFCs 

1.  Aircraft  Loading  Equipment 
Improvements 

2.  Rehabilitate  Airfield  Lighting 

3.  Professional  and  Administrative 
Fees 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  FAR  Part  135  on  demand  air 
Taxi/Commercial  Operators  (ATGO) 
reporting  on  FAA  Form  1800-31. 
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Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610.  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Monroe 
Regional  Airport. 

Issued  in  Fort  Worth,  Texas  on  December 
10.  2002. 

Naomi  L.  Saunders, 
Manager,  Airports  Division. 
[FR  Doc.  02-31886  Filed  12-17-02;  8:45  ami 
BtUJNO  CODE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  Guidelines  for  Airtwme 
Software 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability  for  public 
comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  Order  that  guides  the 
Aircraft  Certification  Service  (AIR)  field 
offices  (thatis.  Aircraft  Certification 
Offices  and  Manufacturing  Inspection 
District  or  Satellite  Offices)  and 
Designated  Engineering  Representatives 
(DER)  on  how  to  apply  RTCA/DO-17B, 

'  "Software  Considerations  in  Airborne 
Systems  and  Equipment  Certification," 
for  approving  airborne  software. 
Advisory  Circular  (AC)  20-1 15B,  RTCA, 
bic.  Document  RTCAyDO-178B, 
recognizes  RTCA/DO-178B  as  an 
acceptable  means  of  compliance  for 

.  securing  the  Federal  Aviation 
Administration's  (FAA)  approval  of 
software  in  airborne  systems  and 
equipment.  The  proposed  Order 
establishes  guidelines  for  approving 
software  in  compliance  with  RTCA/DO- 
178B.  The  guidelines  are  applicable  to 
the  approval  of  airborne  systems  and 
equipment  and  the  software  aspects  of 
those  systems  related  to  type  certificates 
(TC),  supplemental  type  certificates 
(STC),  amended  type  certificates  (ATC), 
amended  supplemental  type  certificates 
(ASTC),  and  technical  standard  order 
(TSO)  authorizations. 

DATES:  Comments  must  be  received  on 
or  before  January  21,  2003. 


ADDRESSES:  Send  all  comments  on  the 
proposed  Order  to:  Technical  Programs 
&  Continued  Airworthiness  Branch, 
AJR-120,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration  800 
Independence  Avenue,  SW.,  Room  835, 
Washington,  DC  20591.  Or  deliver 
comments  to:  Federal  Aviation 
Administration  (FAA),  Room  835,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
identify  the  Order  file  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Lewis,  Technical  Programs  & 
Continued  Airworthiness  Branch,  AIR- 
120,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room  835, 
Washington,  DC  20591;  Telephone  No. 
(202)  493-4841;  FAX  No.  (202)  267- 
5340;  E-mail  address: 
fohn.Levris@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

You  are  invited  to  comment  on  the 
proposed  Order  by  submitting  written 
data,  views,  or  arguments  to  the  above 
specified  address.  Comments  received 
on  the  proposed  Order  may  be 
examined,  before  and  after  the  comment 
closing  date,  Room  835,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  The  Director,  Aircraft 
Certification  Service  will  consider  all 
communications  received  on  or  before 
the  closing  date  for  comments  before 
issuing  the  final  Order. 

Background 

Between  1998-2002,  the  FAA 
produced  a  number  of  software-related 
notices  to  provide  guidelines  for  FAA 
Aviation  Safety  Engineers  (ASE), 
Aviation  Safety  Insp^tors  (ASI),  and 
DERs  in  various  areas  of  software 
approval.  The  proposed  Order  combines 
those  notices  into  a  single  docuinent. 
On  January  11,  1993,  the  FAA  issued 
AC  20-1 15B  which  recognizes  RTCA/ 
DO-1 78B  as  a  means  of  demonstrating 
compliance  to  regulations  for  the 
software  aspects  of  airborne  systems  and 
equipment  certification.  The  proposed 
Order  assumes  that  RTCA/DO-178B  is 
the  means  of  compliance  proposed  by 
the  applicant  for  software  approval 
(except  where  previously  developed 
software  and  legacy  systems  are 
addressed).  If  the  applicant  proposes 
other  means,  additional  policy  and  FAA 
guidance  may  be  needed  on  a  project- 
by-project  basis. 


How  To  Obtain  Copies 

You  may  obtain  a  copy  of  the 
proposed  Order  via  Internet  [http://av- 
info.faa.gov/software/drafts.htm)  or  by 
inquiring  at  the  office  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Copies 
of  Document  No.  RTCA/DO-178B  may 
be  purchased  from  the  RTCA  Inc.,  1828 
L  Street,  NW.,  Suite  807,  Washington, 
DC  20036  (Web-site:  http:// 
www.rtca.or^. 

You  may  inspect  the  RTCA  document 
at  the  FAA  office  location  listed  under 
ADDRESSES.  However,  RTCA  documents 
are  copyrighted  and  may  not  be 
reproduced  without  the  written  consent 
of  RTCA,  Inc. 

Issued  in  Washington,  DC.  on  December 
12.  2002. 
Carol  Martineau, 

Acting  Manager,  Aircraff  Engineering 
Division,  Aircraft  Certification  Service.  . 
(FR  Doc.  02-31887  Filed  12-17-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Higiiwray  Administration 

Federal  Transit  Administration 
[FHWA  Docket  No.  FHWA-2002-13290] 

Draft  Nationwide  Section  4(f) 
Evaluation  and  Proposed 
Determination  for  Federal-Aid 
Transportation  Projects  That  Have  a 
Net  Benefit  to  a  Section  4<f)  Property 

AGENCIES:  Federal  Highway 
Administration  (FHWA).  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  jointly  with  the 
FTA  proposes  a  nationwide 
programmatic  Section  4(f)  evaluation 
iprogrammatic  evaluation)  for  use  in 
certain  federally  assisted  or  direct 
Federal  transportation  improvement 
projects  where  the  use  of  land  ft'om  a 
Section  4(f)  park,  recreation  area, 
wildlife  or  waterfowl  refuge,  or  historic 
property  will  result  in  a  net  benefit  to 
the  Section  4(f)  property.  The  use  of 
such  a  programmatic  evaluation  is 
intended  to  promote  environmental 
stewardship  and  streamline  the  Section 
4(f)  process  by  reducing  the  time 
necessary  to  prepare  an  evaluation  that 
satisfies  Section  4(f)  requirements.  This 
programmatic  evaluation  would  provide 
an  additional  procedural  option  for 
demonstrating  compliance  with  the 
requirements  of  Section  4(f).  It  would 
supplement  existing  nationwide  Section 
4(f)  evaluations  all  of  which  would 
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remain  in  effect.  The  FHWA  and  the 
FTA  solicit  comments  on  this  proposed 
nationwide  programmatic  Section  4(f) 
evaluation  that  could  be  used  in  certain 
instances  where  the  effects  of  a 
proposed  transportation  project  result  in 
a  net  benefit  to  a  Section  4(f)  property. 
DATES:  Comments  must  be  received  on 
or  before  February  18.  2003. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  FHWA- 
2002-13290  to  the  Docket  Clerk.  U.S. 
DOT  Dockets,  Room  PL-401,  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001 .  or  submit  electronically  at 
http://clms.dot.gov/submit.  All 
comments  should  include  the  docket 
number  that  appears  in  the  heading  of 
this  dociunent.  All  comments  received 
will  be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m..  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgement  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA:  N4r.  Leland  Dong.  Office  of 
Project  Development  and  Environmental 
Review,  HEPE,  (202)  366-2058:  Ms. 
April  Marchese,  Office  of  the  Chief 
Counsel.  HCC-30  (202)  366-0791. 
FHWA  office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  For 
FTA:  Mr.  Joseph  Ossi,  Office  of 
Planning.  TPL-22,  (202)  366-0096;  Mr. 
Scott  Biehl,  Office  of  the  Chief  Counsel, 
TCC-30,  (202)  366-0952.  FTA  office 
hours  are  from  8:30  a.m.  to  5:00  p.m. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays.  Both  offices  are 
located  at  400  Seventh  Street  SW., 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing:  You 
may  submit  or  retrieve  comments  online 
through  the  Document  Management 
System  (DMS)  at:  http://dms.dot.gov/ 
submit.  Acceptable  formats  include:  MS 
Word  (versions  95  to  97),  MS  Word  for 
Mac  (versions  6  to  8).  Rich  Text  File 
(RTF).  American  Standard  Code 
Information  Interchange  (ASCII)(TXT). 
Portable  Document  Format  (PDF),  and 
WordPerfect  (versions  7  or  8).  The  DMS 
is  available  24  hours  each  day,  365  days 
each  year.  Electronic  submission  and 
retrieval  help  and  guidelines  are 
available  under  the  help  section  of  the 
web  site. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 


1661  by  using  a  computer,  modem  and 
suitable  communications  software. 
Internet  users  may  also  reach  the  Office 
of  the  Federal  Register's  home  page  at: 
http://www.archives.gov  and  the 
Government  Printing  Office's  web  page 
at:  http://www.access.gpo.gov/nara. 

Background 

Federally  aided  and  direct  Federal 
transportation  projects  that  propose  to 
use  land  from  significant  public  parks, 
recreation  areas,  and  wildlife  and/or 
waterfowl  refuges,  or  from  significant 
historic  sites  are  subject  to  Section  4(1) ' 
of  the  U.S.  Department  of 
Transportation  Act  of  1966  (Public  Law 
89-670,  80  Stat.  931,  October  15,  1966), 
a  provision  now  codified  in  Title  49 
United  States  Code,  section  303  (the 
Act).  The  Act  prohibits  such  use  unless 
the  FHWA  or  FTA  determines  that:  (1) 
There  is  no  feasible  and  prudent 
avoidance  alternative:  and  (2)  that  the 
project  includes  all  possible  plaiming  tq 
minimize  harm  to  the  Section  4(f) 
property. 

Inese  efforts  are  normally 
documented  in  an  individual  Section 
4(f)  evaluation.  For  FHWA  projects,  it 
may  be  possible  to  utilize  one  of  four 
nationwide  programmatic  Section  4(f) 
evaluations  that  were  developed  for 
specific  circumstances.^  It  should  be 


>  Section  4(0  of  the  U.S.  DOT  Act  of  1966,  as 
subsequently  amended,  stated  in  relevant  part: 

"(b)  The  Secretary  of  Transportation  shall 
cooperate  with  the  Secretaries  of  the  Interior. 
Housing  and  Urban  Development,  and  Agriculture, 
and  with  the  States  in  developing  transportation 
plans  and  programs  that  include  measures  to 
maintain  or  enhance  the  natural  beauty  of  lands 
crossed  by  transportation  activities. 

(c)  The  Secretary  may  approve  a  transportation 
program  or  project  requiring  the  use  (other  than  any 
project  for  a  park  road  or  parkway  under  section 
204  of  title  23)  of  publically  owned  land  of  a  public 
park,  recreation  area,  or  wildlife  and  waterfowl 
refuge  of  national.  State,  or  local  significance,  or 
land  of  an  historic  site  of  national.  State,  or  local 
significance  (as  determined  by  the  Federal,  State,  or 
local  officials  having  jurisdiction  over  the  park, 
area,  refuge,  or  site)  only  if — 

(1)  there  is  no  prudent  and  feasible  alternative  to 
using  that  land;  and 

(2)  the  program  or  project  includes  all  possible 
planning  to  minimize  harm  to  the  park,  recreation 
area,  wildlife  and  waterfowl  refuge,  or  historic  site 
resulting  from  the  use."  49  U.S.C  303. 

^  Final  Nationwide  Section  4(f)  Evaluations  and 
Approvals  for  Federally-Aided  Highway  Projects 
with  Minor  Involvements  With  Public  Parks. 
Recreational  Lands.  Wildlife  and  Waterfowl  • 
Refuges,  and  Historic  Sites;  see  52  FR  31111, 
August  19,  1987.  The  Final  Nationwide  Section  4(f) 
Evaluation  and  Approval  for  Federally-Aided 
Highway  Projects  With  Minor  Involvements  With 
Historic  Sites  was  also  published  on  August  19, 
1987.  and  can  be  found  at  52  FR  31118. 

See  also  a  notice  regarding  programmatic  Section 
4(f)  evaluation  and  approval  for  FHWA  projects  that 
necessitate  the  use  of  historic  bridges.  This  notice 
is  entitled.  ■Historic  Bridges;  Programmatic  Section 
4(f)  Evaluation  and  Approval"  and  was  published 
in  the  Fcdaral  Ragiatcr  on  August  22,  1983.  at  48 


noted  that  the  FTA  has  not  previously 
made  any  programmatic  Section  4(f) 
determinations. 

The  benefits  of  nationwide 
programmatic  Section  4(f)  evaluations 
are  realized  by  substantially  reducing 
the  time  and  effort  necessary  to  satisfy 
the  requirements  of  the  Act.  however, 
each  has  specific  limiting  applicability 
criteria.  For  projects  that  do  not  meet 
the  applicability  criteria,  the  FHWA  or 
the  FTA  must  prepare  an  individual, 
case-specific  Section  4(f)  evaluation. 

The  purpose  in  drafting  this  proposed 
nationwide  programmatic  Section  4(f) 
evaluation  is  to  address  projects  that 
have  a  net  benefit,  or  enhancement  to  a 
Section  4(f)  property.  Currently,  if  a 
transportation  project  proposes  a  use  of 
a  Section  4(f)  property,  it  is  possible  that 
none  of  the  existing  nationwide 
programmatic  Section  4(f)  evaluations 
can  be  utilized,  even  if  transportation 
officials  and  officials  having  jurisdiction 
over  the  Section  4(f)  property  all  agree 
that  there  would  be  a  net  benefit  to  the 
Section  4(f)  property.  Officials  having 
jurisdiction  may  include:  Federal.  State 
or  local  park  authorities;  in  the  case  of 
historic  resources,  the  State  Historic 
Preservation  Officer  (SHPO);  or  when 
appropriate,  the  Tribal  Historic 
Preservation  Officer  (THPO);  and  any 
other  official  having  official 
involvement  {i.e.  Department  of  Interior 
(DOI)  representative  because  of  funding 
from  the  Land  and  Water  Conservation 
Fund  Act,  etc.).  A  net  benefit  is 
achieved  when  the  use  and  mitigation 
measures  result  in  an  overall 
enhancement,  as  compared  to  the  do- 
nothing  alternative,  in  the  functions  and 
values  for  which  the  4(f)  property  was 
originally  determined  eligible  for 
Section  4(f)  protection. 

Description  of  Proposed  Action 

This  action  presents  a  proposed 
nationwide  programmatic  evaluation 
that  could  be  used  when  there  is  a  net 
benefit  to  a  Section  4(0  property.  The 
applicability  criteria  for  this  proposed 
programmatic  evaluation  states  that  all 
parties  must  agree  with  the  assessment 
of  the  impacts  of  the  project;  the 
proposed  mitigation  and  other  measures 
must  preserve  and  enhance  those 
activities,  features,  or  attributes  of  the 
Section  4(f)  property  that  originally 
qualified  the  property  for  Section  4(f) 
protection  when  compared  to  the 
avoidance  or  the  do-nothing 
alternatives;  and  the  result  must  be  a  net 
benefit  to  the  Section  4(f)  property.  If 


FR  38135.  Negative  Declaration/Section  4(f) 
Statement  for  Independent  Bikeway  or  Walkway 
Construction  Proiacts.  FHWA  Memorandum,  May 
23. 1977. 
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agreement  cannot  be  reached,  then  the 
programmatic  evaluation  cannot  be 
utilized. 

Use  of  this  proposed  programmatic 
evaluation  has  the  potential  to 
streamline  the  existing  Section  4(f) 
process  by  allowing  the  programmatic 
evaluation  in  lieu  of  an  individual 
Section  4(f)  evaluation.  The 
programmatic  evaluation  is  also  allowed 
in  conjunction  with  an  Environmental 
Impact  Statement  (EIS)  required  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4331  et  al.).^ 

Examples 

We  thought  it  would  be  beneficial  to 
list  some  examples  of  projects  having 
net  benefits  to  Section  4(f)  resources. 
These  examples  are  as  follows: 

One  typical  example  of  a  net  benefit 
is  the  reconstruction  of  a  deteriorated  or 
lost  historic  feature  (such  as  a  rock  wall) 
of  a  historic  Section  4(f)  property  in  a 
location  slightly  different  than 
originally  sited  because  of  a  needed 
improvement  to  the  adjacent 
transportation  facility.  Although  the 
property  owner,  the  SHPO  and  the 
transportation  agency  all  agree  that  the 
reconstruction  would  enhance  the 
property,  even  with  the  loss  of  historic 
land,  the  consultation  required  by 
Section  106  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470f)* 
would  likely  result  in  an  "adverse 
affect"  determination.  In  such  a  case,' 
the  existing  FHWA  nationwide 
programmatic  evaluation  for  historic 
sites  would  not  be  applicable.  However, 
in  this  situation  this  proposed 
programmatic  evaluation  would  be 
applicable. 

A  second  example  could  be  a  partial 
or  even  total  relocation  of  a  Section  4(f) 
property  (such  as  a  small  community 
park)  to  a  location  within  the 
community  that  would  have  a  greater 
value  and  use  to  that  community.  In  this 
case,  the  existing  nationwide  park 


3  The  National  Environmental  Policy  Act  of  1969 
(NEPA)  states  that  Environmental  Impact 
Statements  (EIS)  are  required  for  all  major  Federal 
actions  (or  those  involving  Federal  monies)  that 
could  have  a  significant  effec:!  on  the  environment. 

*  Section  106  (16  U.S.C.  470f)  states  that  "The 
head  of  any  Federal  agency  having  direct  or  indirect 
jurisdiction  over  a  proposed  Federal  or  federally 
assisted  undertaking  in  any  State  and  the  head  of 
any  Federal  department  or  independent  agency 
having  authority  to  license  any  undertaking  shall, 
prior  to  the  approval  of  the  expenditure  of  any 
Federal  funds  on  the  undertaking  or  prior  to  the 
issuance  of  any  license,  as  the  case  may  be,  take 
into  account  the  effect  of  the  undertaking  on  any 
district,  site,  building,  structure,  or  object  that  is 
included  in  or  eligible  for  inclusion  in  the  National 
Register,  The  head  of  any  such  Federal  agency  shall 
afford  the  Advisory  Council  on  Historic 
Prewrvation  established  under  Title  II  of  this  Act 
a  reasonable  opportunity  to  comment  with  regard 
to  such  undertaking." 


programmatic  could  not  be  used  since 
there  is  impairment  of  the  remaining 
Section  4(f)  land.  Again,  this  proposed 
programmatic  evaluation  would  be 
applicable.  A  third  example  is  the 
placement  of  transportation  guide  signs 
for  a  recreation  facility  within  the 
boundary  of  the  Section  4(f)  property. 
The  signs  would  benefit  both  the 
traveling  public  and  the  Section  4(f) 
property  itself;  however,  placement 
location  could  be  considered  a 
permanent  use  and  one  of  the  existing 
programmatics  would  not  be  applicable. 
Therefore,  the  proposed  programmatic 
evaluation  would  be  beneficial. 

A  final  example  is  the  renovation  of 
an  historic  railroad  station  to  maintain 
its  major  historic  elements  and  to  permit 
its  continued  use  as  a  historic 
transportation  facility.  In  most  cases, 
such  renovation,  even  with  considerable 
sensitivity  to  the  historic  character  of 
the  resource,  cannot  be  accomplished 
without  an  adverse  effect  on  the  station. 
Therefore,  neither  the  regulatory 
provision  at  23  CFR  771.135(f)  related  to 
historic  transportation  facilities  nor  the 
historic  site  programmatic  could  be 
utilized.  The  adverse  effect  may  be 
caused,  for  example,  by  modifications  to 
provide  access  for  the  disabled  or  by 
interior  reconfiguration  to  provide  retail 
space  to  keep  the  station  economically 
viable  as  a  transportation  facility.  The 
benefits  of  the  restoration  of  the  station 
and  the  assurance  of  its  continued  use 
for  its  historic  purpose  may  greatly 
outweigh  the  small  adverse  effect. 

However,  there  may  be  times  when 
the  proposed  programmatic  evaluation 
would  not  apply.  For  example,  the 
owner  of  a  historic  building  has 
abandoned  the  building  so  that  it  is 
likely  to  continue  to  deteriorate.  The 
transportation  agency  proposes  to 
demolish  the  building  for  a 
transportation  improvement,  and  agrees 
to  record  the  building  in  accordance 
with  the  standards  set  by  the  Historic 
American  Building  Svirvey  (HABS)  ^ 
prior  to  its  demolition.  In  the  project 
design  year  (20  years  hence)  without  the 
project,  the  building  may  be  effectively 
demolished  through  neglect.  In  the 
design  year  of  the  project,  the  building 
will  be  demolished  but  a  record  of  the 
building  will  be  made.  The  SHPO  agrees 
that  having  the  record  of  the  demolished 
building  is  an  improvement  over  not 


^  The  Secretary  of  the  Interior  issued  Standards 
for  Architectural  and  Engineering  Documentation  in 
the  Federal  Register  on  September  29,  1983.  These 
standards  are  commonly  knovyn  as  the  Historic 
American  Building  Survey/Historic  American 
Engineering  Record  (HABS/HAER)  Standards  for 
the  HABS/HAER  program  of  the  National  Park 
Service.  These  Standards  are  available  at  the 
following  URL:  httpJ/www.cr.nps.gov/hat)shaer/ 
pubs/sisgaed.pdf. 


having  such  a  record.  Nevertheless,  this 
programmatic  evaluation  would  not 
apply  because  it  requires  that  the 
improvement  of  the  resource  be  relative 
to  the  present-day  condition  and  status 
of  the  resource.  The  future  condition  of 
the  resource  without  the  project  is  too 
speculative  to  serve  as  the  basis  for 
deciding  whether  there  is  a  benefit  to 
the  resource.  An  individual  Section  4(f) 
evaluation  would  be  needed. 

Mechanics 

When  it  is  necessary  to  use  this 
proposed  programmatic  evaluation,  the 
FHWA  Division  Administrator/Division 
Engineer  or  FTA  Regional  Administrator 
will  make  the  appropriate  Section  4(f) 
determination  only  after  assuring  and 
docimienting  that  the  project  meets  the 
applicability  criteria  provided  in  the 
programmatic  evaluation,  that  the 
alternatives  to  the  use  of  Section  4(f) 
property  have  been  fully  considered, 
that  the  measures  to  minimize  harm  and 
mitigation  efforts  agreed  upon  by  the 
officials  with  net  benefit  to  the  Section 
4(f)  property,  and  that  such  measures 
have  been  incorporated  into  the  project. 

Authority:  49  U.S.C.  303;  23  U.S.C.  138;  49 
CFR  1.48. 

Issued  on:  December  11,  2002. 
Jennifer  L.  Dora, 
Federal  Tmnsit  Administrator. 
Mary  E.  Peters. 
Federal  Highway  Administrator. 

The  text  of  the  FHWA/FTA  Proposed 
Programmatic  Section  4(f)  Evaluation 
and  Approval  for  Transportation 
Projects  That  Have  a  Net  Benefit  to  a 
Section  4(f)  Property  is  as  follows: 

Department  of  Transportation 

Federal  Highway  Administration 

Federal  Transit  Administration 

Proposed  Programmatic  Section  4  (F) 
EvaJuation  and  Approval  for 
Transportation  Pro|ects  That  Have  a 
Net  Benefit  to  a  Section  4(F)  Property 

This  nationwide  programmatic 
Section  4(f)  evaluation  (programmatic 
evaluation)  has  been  prepared  fw 
transportation  improvement  projects  on 
existing  or  new  alignments  that  will  use 
land  of  a  Section  4(f)  park,  recreation 
area,  wildlife  or  waterfowl  refuge,  or 
historic  property,  which  in  the  view  of 
the  official  with  jurisdiction  over  the 
Section  4(f)  land,  the  use  of  the  Section 
4(f)  land  will  result  in  a  net  benefit  to 
the  Section  4(f)  property.  This 
programmatic  evaluation  satisfies  the 
requirements  of  Section  4(f)  for  projects 
meeting  the  applicability  criteria  listed 
below.  An  individual  Section  4(f) 
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evaluation  will  not  need  to  be  prepared 
for  such  projects. 

"Administration"  refers  to  the  Federal 
Highway  Division  Administrator  or 
Division  Engineer  (as  appropriate)  for 
the  Federal  Highway  Administration, 
and  the  Regional  Administrator  for  the 
Federal  Transit  Administration. 

The  Administration  is  responsible  for 
review  of  each  transportation  project  for 
which  this  programmatic  evaluation  is 
contemplated  to  determine  that  it  meets 
the  criteria  and  procedures  of  this 
programmatic  evaluation.  The 
information  and  determination  will  be 
included  in  the  applicable  National 
Environmental  Policy  Act  (NEPA) 
docvunentation.  This  programmatic 
evaluation  will  not  change  any  existing 
procedures  for  NEPA  compliance, 
public  involvement.  National  Historic 
Preservation  Act  (NHPA)  Section  106 
consultation  procedures.  Land  and 
Water  Conservation  Fund  Act  Section 
6(f)  requirements,  or  any  other 
applicable  Federal  environmental 
requirements. 

Applicability 

This  programmatic  evaluation  may  be 
applied  by  the  Administration  to 
projects  meeting  the  following  criteria: 

1.  The  proposed  transportation  project 
uses  land  of  a  Section  4(f)  park, 
recreation  area,  wildlife  or  waterfowl 
refuge,  or  historic  site. 

2.  The  proposed  project  resulting  in 
the  use  of  the  Section  4(f)  land  includes 
all  appropriate  measures  to  minimize 
harm  and  mitigation  to  preserve, 
rehabilitate,  and  enhance  the  activities, 
features,  or  attributes  of  the  property 
that  originally  qualified  the  property  for 
Section  4(f)  protection. 

3.  For  historic  Section  4(f)  properties, 
the  project  does  not  require  the 
demolition  or  major  alteration  of  the 
characteristics  that  qualify  the  property 
for  the  National  Register  of  Historic 
Places  (NRHP).  Nor  does  the  project 
require  the  disturbance  or  removal  of 
archaeological  properties  that  are 
determined  important  for  preservation 
in-place  rather  than  information 
obtained  through  data  recovery.  The 
determination  of  a  major  alteration  or 
the  importance  to  preserve  in-place  will 
be  based  on  consultation  in  accordance 
with  36  CFR  part  800. 

4.  In  accordance  with  36  CFR  part 
800,  for  historic  Section  4(f)  properties, 
there  must  be  agreement  reached 
amongst  the  SHPO  or  THPO,  as 
appropriate,  transportation  officials,  and 
other  appropriate  parties,  on  mitigation 
to  minimize  harm  when  there  is  a  use 
of  Section  4(f)  property.  Such  measiues 
must  be  incorporated  into  the  project. 


5.  The  officials  with  jurisdiction  over 
the  Section  4(f)  property,  or  the  SHPO/ 
THPO  (for  historic/historic  tribal 
properties)  agree  in  writing  with  the 
assessment  of  the  impacts,  the  proposed 
measures  to  minimize  harm  and 
mitigation  necessary  to  preserve  and 
enhance  those  activities,  features,  or 
attributes  of  the  Section  4(f)  property, 
and  that  the  mitigation  will  restUt  in  a 
net  benefit  to  the  Section  4(f)  property. 
A  net  benefit  is  achieved  when  the  use 
and  subsequent  measures  to  minimize 
harm  and  mitigation  result  in  an  overall 
enhancement  when  compared  to  the  do- 
nothing  or  avoidance  alternatives  using 
the  functions  and  values  that  made  the 
property  eligible  for  Section  4(f) 
protection.  A  project  does  not  achieve  a 
"net  benefit"  if  it  will  result  in  a 
substantial  diminishment  of  any 
particular  function  or  value  that  made 
the  property  eligible  for  Section  4(f) 
protection,  even  if  the  property  overall 
is  enhanced. 

6.  The  Administration  determines  that 
the  project  facts  match  those  set  forth  in 
the  Applicability.  Alternatives. 
Findings,  and  Mitigation  sections  of  this 
programmatic  evaluation. 

Tms  programmatic  evaluation  can  be 
applied  to  any  project  regardless  of  class 
of  action  under  NEPA. 

AltematiTes 

To  demonstrate  that  there  is  no 
feasible  and  prudent  alternative  to  the 
use  of  Section  4(f)  property,  the 
programmatic  evaluation  analysis  must 
address  alternatives  that  avoid  the 
Section  4(f)  land.  The  following 
alternatives  avoid  the  use  of  the  Section 
4(f)  land: 

1.  Do  nothing. 

2.  Improve  the  transportation  facility 
in  a  manner  that  addresses  the  project's 
purpose  and  need  without  a  use  of  the 
Section  4(f)  property. 

3.  Build  the  transportation  facility  at 
a  location  that  does  not  require  use  of 
the  Section  4(f)  property. 

This  list  is  intended  to  be  all- 
inclusive.  The  programmatic  evaluation 
does  not  apply  if  a  feasible  and  prudent 
alternative  is  identified  that  is  not 
discussed  in  this  document.  The  project 
record  must  clearly  demonstrate  that 
each  of  the  above  alternatives  was  fully 
evaluated  before  the  Administration  can 
conclude  that  the  progranunatic 
evaluation  can  be  applied  to  the  project. 

Findings 

For  this  programmatic  evaluation  to 
be  applied  to  a  project,  there  must  be  a 
finding  that  the  do-nothing  and 
avoidance  alternatives  are  not  feasible 
and  prudent.  The  finding  must  be 
supported  by  the  cinmmstances, 


studies,  consultations,  and  other 
relevant  information  for  the  project.  To 
support  the  finding,  adverse  factors 
associated  with  the  avoidance 
alternative,  such  as  envirormiental 
impacts,  safety  and  geometric  problems, 
decreased  transportation  service, 
increased  costs,  and  any  other  factors 
may  be  considered  collectively.  An 
accumulation  of  these  kinds  of  problems 
must  be  of  extraordinary  magnitude 
when  compared  to  the  proposed  use  of 
the  Section  4(f)  land  to  determine  that 
alternative  is  not  feasible  and  prudent. 
The  net  impact  of  any  no-build  or  build 
alternative  must  also  consider  the 
before-and-after  value  and  benefit  of  the 
Section  4(f)  property  itself  and 
relationship  to  die  surrounding  area  or 
community: 

1.  Do  Nothing  Alternative. 

The  Do  Nothing  Alternative  is  not 
feasible  and  prudent  because  it  would 
neither  address  nor  con^ct  the 
transportation  need  cited  in  the  Purpose 
and  Need,  which  necessitated  the 
proposed  project. 

2.  Improve  the  fiicility  in  a  manner 
that  addresses  purpose  and  need 
without  use  of  the  Section  4(f)  property. 

It  is  not  feasible  and  prudent  to  avoid 
Section  4(f)  lands  by  using  engineering 
design  or  transportation  system 
management  techniques,  such  as  minor 
location  shifts,  changes  in  eiigineering 
design  standards,  use  of  retaining  walls 
and/or  other  structures,  and  traffic 
diversions  or  other  traffic  management 
measures.  Implementing  such  measures 
would  result  in: 

(a)  Substantial  adverse  community 
impacts  to  adjacent  homes,  businesses 
or  other  improved  properties; 

(b)  Substantially  increased 
transportation  facility  or  structure  cost; 

(c)  Unique  engineering,  traffic, 
maintenance,  or  safety  problems; 

(d)  Substantial  adverse  social, 
economic,  or  environmental  impacts; 

(e)  A  substantial  missed  opportunity 
to  benefit  a  Section  4(f)  property; 

(f)  Identified  transportation  needs  not 
being  met;  or 

(g)  Impacts,  costs,  or  problems  of  truly 
unusual  or  unique,  or  extraordinary 
magnitude  when  compared  with  the 
proposed  use  of  Section  4(f)  lands  after 
taking  into  account  proposed  measures 
to  minimize  use  and  mitigate  for 
adverse  uses,  and  enhance  the  functions 
and  value  of  the  Section  4(f)  property. 
Flexibility  in  the  use  of  applicable 
standards  is  encouraged  during  the 

.  analysis  of  this  alternative. 

3.  Build  a  new  facility  at  a  new 
location  without  a  use  of  the  Section  4(f) 
property. 
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It  is  not  feasible  and  prudent  to  avoid 
Section  4(f)  lands  by  constructing  at  a 
new  location  because: 

(a)  A  new  location  woidd  not  address 
or  correct  the  problems  cited  in  the 
Pxirpose  and  Need,  which  necessitated 
the  proposed  project; 

(b)  A  new  location  would  result  in 
substantial  adverse  social,  economic,  or 
environmental  impacts  (including  such 
impacts  as  extensive  severing  of 
productive  farmlands,  displacement  of  a 
substantial  number  of  families  or 
businesses,  serious  disruption  of 

-  commtuiity  cohesion,  substantial 
damage  to  wetlands  or  other  sensitive 
natural  areas,  or  greater  impacts  to  other 
Section  4(f)  lands); 

(c)  A  new  location  would 
substantially  increase  costs  or  cause 
substantial  engineering  difficulties 
(such  as  an  inability  to  achieve 
minimum  design  standards,  or  to  meet 
the  reqiiirements  of  various  permitting 
agencies  such  as  those  involved  with 
navigation,  pollution,  or  the 
enviroimient);  or 

(d)  Problems,  impacts,  costs,  or 
difficulties  would  be  truly  unusual  or 
unique,  or  of  extraordinary  magnitude 
when  compared  with  the  proposed  use 
of  the  Section  4(f)  property  after  taking 
into  accoimt  proposed  measures  to 
minimize  use,  mitigation  for  adverse 
uses,  and  the  enhancement  of  the 
Section  4(f)  property's  functions  and 
value. 

Flexibility  in  the  use  of  applicable 
standards  is  encouraged  during  the 
analysis  of  this  alternative. 

Measures  To  Minimize  Harm  and 
Mitigation 

This  programmatic  evaluation  and 
approval  may  be  used  only  for  projects 
where  the  Administration,  in 
accordance  with  this  evaluation, 
ensures  that  the  proposed  action 
includes  all  possible  planning  to 
minimize  harm  and  includes  mitigation 
measures,  and  that  the  agency  with 
jurisdiction  agrees  in  writing  with  the 
assessment  that  the  project,  including 
measures  to  minimize  harm,  will  have 
a  net  benefit  and  contribute  towards  the 
preservation  and  enhancement  of  the 
function  and  values  of  the  Section  4(f) 
,  property. 

Coordination 

In  early  stages  of  project  development, 
each  project  will  require  coordination 
with  the  Federal,  State,  and/or  local 
agency  officials  having  jurisdiction  over 
the  Section  4(f)  property.  For  non- 
Federal  Section  4(f)  properties,  i.e.  State 
or  local  properties,  the  official  with 
jurisdiction  will  be  asked  to  identify  any 
Federal  encumbrances.  When 


encumbrances  exist,  coordination  will 
be  required  with  the  Federal  agency 
responsible  for  such  encumbrances. 

Copies  of  the  final  written  support 
required  under  this  programmatic 
Section  4(f)  evaluation  shall  be  provided 
to  the  official(s)  having  jurisdiction  over 
the  Section  4(f)  property  and  to  other 
interested  parties  as  part  of  the  normal 
NEPA  documentation  process,  or  upon 
request. 

The  Administration  will  coordinate 
with  the  appropriate  U.S.  Coast  Guard 
District  Commander  before  applying 
this  programmatic  evaluation  to  projects 
requiring  a  Section  9  Bridge  Permit. 

Public  Involvement 

The  project  includes  public 
involvement  activities  that  are 
consistent  with  the  specific 
requirements  of  23  CFR  771.111— Early 
coordination,  public  involvement  and 
project  development.  For  a  project 
where  one  or  more  public  hearings  are 
held,  information  on  the  proposed  use 
of  the  Section  4(f)  land  is  commimicated 
at  the  public  hearing(s). 

Approval  Procedure 

This  programmatic  Section  4(f) 
approval  applies  only  after  the 
Administration  has: 

1.  Determined  that  the  project  meets 
the  applicability  criteria  set  forth  in 
Applicability  section; 

2.  Determined  that  all  of  the 
alternatives  set  forth  in  the  Findings 
section  have  been  fully  evaluated; 

3.  Determined  that  the  findings  in  this 
document  (which  conclude  that  the 
alternative  recommended  is  the  only 
feasible  and  prudent  alternative)  results 
in  a  clear  net  benefit  to  the  function  and 
value  of  the  Section  4(f)  property; 

4.  Determined  that  the  project 
complies  with  the  Measures  to  Minimize 
Harm  and  Mitigation  section  of  this 
document; 

5.  Determined  that  the  coordination 
and  public  involvement  indicated  in  - 
this  programmatic  evaluation  have  been 
successfully  completed  and  necessary 
written  agreements  have  been  obtained: 
and 

6.  Documented  the  information  that 
clearly  identifies  the  basis  for  the  above 
determinations  and  assurances. 

Piirsuant  to  Section  4(f).  this 
statement  has  been  coordinated  with  the 
Departments  of  Interior,  Agriculture, 
Housing  and  Urban  Development,  and 
the  Advisory  Council  on  Historic 
Preservation. 

[PR  Doc.  02-31888  Filed  12-17-02;  8:45  am) 
BILUNQ  COOC  4810-3>-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Dockat  No.  MARAD-2002-14063] 

information  Coliection  Avaiiable  for 
Pubiic  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  February  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Christensen,  Maritime 
Administration,  400  Seventh  St.,  SW.. 
Washington,  DC  20590.  Telephone: 
202-366-5909;  fax:  202-493-2180,  ore- 
mail:  tom.christensen@marad.dot.gov. 
Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPl£MENTARY  INFORMATION: 

Titl6  of  Collection:  EUSC/Parent 
Company. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number.  2133-0511. 

Form  Numbers:  None. 

Expiration  Date  of  Approval:  Three 
years  from  date  of  approval. 

Summary  of  Collection  of 
Information:  The  Effective  U.S.  Control 
(EUSC)/Parent  Company  collection 
consists  of  an  inventory  of  foreign- 
registered  vessels  owned  by  U.S. 
citizens.  Specifically,  the  collection 
consists  of  responses  from  vessel 
owners  verifying  or  correcting  vessel 
ownership  data  and  characteristics 
found  in  commercial  publications.  The 
information  obtained  could  be  vital  in  a 
national  or  international  emergency, 
and  is  essential  to  the  logistical  support 
planning  operations  conducted  by 
MARAD  officials. 

Need  and  Use  of  the  Information:  The 
information  is  used  in  contingency 
planning  and  provides  data  related  to 
potential  sealift  capacity  to  support 
movement  of  fuel  and  military 
equipment  to  crisis  zones. 

Description  of  Respondents:  U.S. 
citizens  who  own  foreign-registered 
vessels. 

Annual  Responses:  80  responses. 

Annual  Burden:  40  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  docimient.  Written  comments 
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may  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL-401,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 
EST).  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

Dated:  December  13.  2002. 

By  Order  of  the  Maritime  Administrator. 
)od  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  02-31839  Filed  12-17-02;  8:45  am) 

■UJNQCOOC  4910-41-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administralion 

Reports,  Forms  and  Racordlieeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration.  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  September  25,  2002  (67  FR  60279). 

DATES:  Comments  must  be  submitted  on 
or  before  January  17.  2003. 

FOR  FURTHER  INFORMATKW  CONTACT:  Jean 
McKeever,  Associate  Administrator  for 
Shipbuilding.  Maritime  Administration. 
400  7th  Street.  SW..  Washington.  DC 
20590.  Telephone:  202-366-5737;  FAX: 
202-366-7901.  or  E-mail: 
jean.mckeevei^marad. dot.gov.  Copies 
of  this  collection  can  also  be  obtained 
from  that  office. 


SUPPt.EMENTARY  INFORMATION:  Maritime 

Administration  (MARAD). 

Title:  Capital  Construction  Fund  and 
Exhibits'. 

OMB  Control  Number.  21 33-0027. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  U.S.-flag  vessels. 

Fonn(s):  None. 

Abstract:  This  information  collection 
consists  of  application  for  a  Capital 
Construction  Fund  (CCF)  agreement 
under  Section  607  of  the  Merchant 
Marine  Act.  and  annual  submissions  of 
appropriate  schedules  and  exhibits.  The 
Capital  Construction  Fund  is  a  tax- 
deferred  ship  construction  fund  that 
was  created  to  assist  owners  and 
operators  of  U.S.-flag  vessels  in 
accumulating  the  large  amount  of 
capital  necessary  for  the  modernization 
and  expansion  of  the  U.S.  merchant 
marine.  The  program  encourages 
construction,  reconstruction,  or 
acquisition  of  vessels  through  the 
deferment  of  Federal  income  taxes  on 
certain  deposits  of  money  or  other 
property  placed  into  a  CCF. 

Annual  Estimated  Burden  Hours: 
2130  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street.  NW.. 
Washington.  DC  20503.  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  Decemlwr 
13.  2002. 
|oel  C.  RJchard. 

Secretary,  Maritime  Administration. 
IFR  Doc.  02-31838  Filed  12-17-02;  8:45  am) 

BNJJNO  COOC  4»10-ai-r 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[DoclMt  No.  NHTSA-2002-13933] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1996- 
2002  Mercedes  Benz  E  Class  (W210) 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1996-2002 
Mercedes  Benz  E  Class  (W210) 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic  ' 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  dejcision  that  1996-2002 
Mercedes  Benz  E  Class  (W210) 
passenger  cars  that  were  not  originally 
manufactxired  to  comply  with  aU 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because;  (1)  They 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  17.  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  St.,  SW.,  Washington.  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 
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Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Automobile  Concepts,  Inc.  of  Miami, 
Florida  ("AMC")  (Registered  Importer 
01-278)  has  petitioned  NHTSA  to 
decide  whether  1996-2002  Mercedes 
Benz  E  Class  (W210)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  AMC 
believes  are  substantially  similar  are 
1996-2002  Mercedes  Benz  E  Class 
(W210)  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1996-2002 
Mercedes  Benz  E  Class  (W210) 
passenger  cars  to  their  U.S. -certified 
coimterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

AMC  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1996-2002  Mercedes 
Benz  E  Class  (W210)  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1996-2002  Mercedes 
Benz  E  Class  (W210)  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102     Transmission 
Shift  Lever  Sequence  *  *  *,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105     Hydraulic  Brake 
Systems,  106    Brake  Hoses,  109    New 
Pneumatic  Tires,  113    Hood  Latch 
Systems,  114     Theft  Protection,  116 
Brake  Fluid.  124    Accelerator  Control 
Systems,  202    Head  Restraints,  204 
Steering  Control  Rearward 
Displacement,  205     Glazing  Materials, 
206    Door  Locks  and  Door  Retention 


Components,  207    Seating  Systems,  209 
Seat  Belt  Assemblies,  210    Seat  Belt 
Assembly  Anchorages,  212     Windshield 
Mounting,  216    Roof  Crush  Resistance, 
219    Windshield  Zone  Intrusion,  and 
302    Flammability  of  Interior  Materials. 

The  petitioner  claims  that  the  vehicles 
are  exempt  from  the  parts  maricing 
requirements  of  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard  at  49 
CFR  Part  541  because  they  are  equipped 
with  U.S.-model  anti-theft  devices  that 
prevent  the  vehicles  from  being  driven 
and  activate  the  horn. 

In  addition,  the  petitioner  claims  that 
the  vehicles  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

The  petitioner  also  contends  that  the 
vehicles  are  csapable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Inscription  of  the  word 
"brake"  on  the  dash  in  place  of  the 
international  ECE  warning  symbol;  (b) 
replacement  of  the  speedometer  with 
the  U.S.-model  component  that  reads  in 
miles  per  hours. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  side  marker  lights;  (b) 
installation  of  U.S.-model  tail  lamp 
assemblies  which  incorporate  rear  side 
marker  lights;  (c)  installation  of  a  U.S.- 
model  center  high  mounteH  stop  light 
assembly  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  110    Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No .  Ill     Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component  or  inscription  of  the 
required  warning  statement  on  the 
surface  of  that  mirror. 

Standard  No.  118    Power  Window 
Systems:  reprogramming  of  the  power 
window  system  so  that  the  windows 
will  not  operate  with  the  ignition  off. 

Standard  No.  201     Occupant 
Protection  in  Interior  Impact:  The 
petitioner  contends  that  all  components 
subject  to  this  standard  are  identical  to 
those  on  the  vehicles'  U.S.-certified 
counterparts,  which  have  been 
identified  by  the  manufecturer  as 
meeting  the  upper  interior  head  impact 
requirements  of  the  standard.  All 
vehicles  will  be  inspected  to  ensure  that 
they  are  equipped  with  the  appropriate 
U.S.-model  parts,  and  those  parts  will 
be  installed  on  any  vehicles  that  are  not 
so  equipped. 

Standard  No.  208     Occupant  Crash 
Protection:  (a)  Reprogramming  of  the 


seat  belt  warning  buzzer;  (b)  inspection 
of  all  vehicles  and  replacement  of  the 
driver's  and  passenger's  side  air  bags, 
control  units,  sensors,  and  seat  belts 
with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  Petitioner  states  that  the 
vehicles  are  equipped  with  seat  belts  in 
fixint  and  rear  outboard  and  the  rear 
center  designated  seating  positions. 
Petitioner  further  states  that  the  vehicles 
are  equipped  with  a  seat  belt  warning 
lamp  that  is  identical  to  the  lamp 
installed  on  U.S.-certified  models. 

Standard  No.  214    Side  Impact 
Protection:  inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with  door 
bars  identical  to  those  in  the  U.S. 
certified  model  and  installation  of  those 
components  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  301     Fuel  System 
Integrity:  installation  of  a  U.S.-model 
fuel  taiik.  fuel  level  sensor,  fuel  vapor 
filter,  and  rollover  valve. 

The  petitioner  states  that  a  vehicle 
identification  plate  must  be  affixed  to 
the  vehicles  near  the  left  windshield 
post  and  a  reference  and  certification 
label  must  be  affixed  in  the  area  of  the 
left  front  door  post  to  meet  the 
requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St..  SW.  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  13.  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  02-31880  Filed  12-17-02;  8:45  am) 
BIUJNO  COOE  MIO-W-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doeliet  No.  NHTSA  2002-13989;  Notice  1] 

Glaval  Bus,  Inc.,  Receipt  of  Application 
for  Decision  of  Inconsequential 
Noncompliance 

Glaval  Bus  Inc.  (Glaval)  has 
determined  that  a  total  of  900  "Glaval 
Model  Universal,  Primetime,  &  Titan 
buses"  do  not  meet  the  labeling 
requirements  mandated  by  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  208.  "Occupant  Crash  Protection." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Glaval  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Description  of  the  Noncompliance 

Diuing  the  period  of  January  1.  1999 
through  August  16,  2002,  Glaval 
manufactured  900  buses  with  erroneous 
labeling.  Of  this  total,  all  have  been 
delivered  to  end  users. 

FMVSS  No.  208  (S4.5.1(b))  requires 
vehicles  to  have  a  warning  label 
permanently  afRxed  to  the  sun  visor 
concerning  air  bags.  FMVSS  No.  208 
(S4.5. 1(b)(3))  prohibits  any  other 
information  from  being  on  the  same  side 
of  the  sun  visor  as  the  air  bag  warning 
label,  except  an  air  bag  maintenance 
label  or  a  utility  vehicle  rollover 
warning  label. 

The  noncompliance  relates  to  the 
prohibition  in  S4.5. 1(b)(3),  in  that 
Glaval  was  applying  a  passenger 
capacity  label  and  in  some  instances  a 
back  up  warning  label  to  the  sun  visor 
next  to  the  air  bag  warning  label. 

Information  Supporting  the  Application 

Glaval  does  not  believe  that  this 
noncompliance  will  impact  motor 
vehicle  safety  because  most  buses  built 
by  Glaval  require  the  driver  to  have  a 
Commercial  Driver's  License  and  these 
drivers  are  required  to  do  a  pre-trip 
inspection  during  which  it  is  highly 
unlikely  they  would  not  notice  diat  the 
bus  had  an  air  bag. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  niunber  and  be  submitted  to: 


U.S.  Department  of  Transportation. 
Docket  Management.  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  Bled  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  January  17,  2003. 

Authority:  (49  U.S.C.  301118,  301120; 
delegation.s  of  authority  at  49  CFR  1  ..'iO  and 
501.8). 

Issued  on:  December  13.  2002. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  02-31881  Filed  12-17-02:  8:45  am) 

BILUftG  CODE  4910-S9-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttte  Area  6  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Alaska,  Arizona,  Colorado,  Hawaii, 
ktaiio,  Montana,  Nevada,  New  Mexico, 
Oregon,  Utah,  Washington,  and 
Wyoming) 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
6  Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Monday.  January  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gniber  at  1-888-912-1227.  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Monday.  January  27. 
2003  from  2  pm  PST  to  4  pm  PST  via 
a  telephone  conference  call.  The  public 
is  invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  an  oral  or  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096.  or  write  Anne  Gruber. 
TAP  Office.  915  2nd  Ave,  M/S  W406. 
Seattle.  WA  98174.  Due  to  limited 

'f 


conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Arme  Grtiber.  Ms.  Gruber  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  12,  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 
Advocate. 

|FR  Doc.  02-31860  Filed  12-17-02;  8:45  am) 
BHJJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Area  5  Taxpayer 
Advocacy  Panel  (IncI ilding  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  Oklahoma, 
South  Dakota,  and  Texas) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Monday,  January  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Aim  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPlfMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  5 
Taxpayer  Advocacy  Panel  will  be  held 
Monday.  January  13.  2003.  from  2:30 
p.m.  central  time  to  3:30  p.m.  central 
time  via  a  telephone  conference  call. 
The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comment,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
You  can  submit  written  comments  to 
the  panel  by  faxing  to  (414)  297-1623, 
or  by  mail  to  Taxpayer  Advocacy  Panel, 
Stopl006MIL.  310  West  Wisconsin 
Avenue,  Milwaukee.  WI  53203-2221. 
Public  comments  will  also  be  welcome 
diuing  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 
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Dated:  December  12.  2002. 
Maryclare  Wliitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

[FR  Doc.  02-31862  Filed  12-17-02;  8:45  am) 

BILUNG  CODE  4«3»-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  minols,  Indiana,  Kentucky,  Michigan, 
Ohto,  West  Virginia,  and  Wisconsin) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  vtrill  be  held 
Wednesday,  January  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Aim  Delzer  at  1-888-912-1227.  or 
(414) 297-1604. 

SUPPt-EMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday,  January  8.  2003.  from  11 
a.m.  central  time  to  Noon  central  time 
via  a  telephone  conference  call.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL.  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Aim  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  12,  2002. 
Maryclare  Wluteliead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 
(FR  Doc.  02-31863  Filed  12-17-02;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  ttie  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Notice. 

SUMMARY:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 
Tuesday,  January  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Toy  at  1-888-912-1227,  or 
414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  will  be  held  Tuesday, 
January  21,  2003,  from  1  p.m.  EST  to  2 
p.m.  EST  via  a  telephone  conference 
call.  Public  comments  will  be  welcome 
during  the  meeting.  If  you  would  like  to 
have  the  Joint  Committee  of  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  414-297-1611.  or 
write  Barbara  Toy,  TAP  Office,  MS- 
1006-MIL,  310  West  Wisconsin  Avenue, 
Milwaukee.  WI  53203-2221,  or  fax  to 
414-297-1623.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Barbara  Toy.  Ms.  Toy  can  be 
reached  at  1-888-912-1227  or  414- 
297-1611,  or  fax  414-297-1623. 

The  agenda  will  include  the 
following:  Monthly  committee  summary 
report,  discussion  of  issues  brought  to 
the  joint  committee,  office  report  and 
discussion  of  next  meeting. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  6.  2002.  . 
Maryclare  Wliitehead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 
IFR  Doc.  02-31864  Filed  12-17-02;  8:45  am) 

BILLING  COOC  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  3  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  FkNida,  Georgia,  Alabama, 
Mississippi,  Louisiana,  Arkansas  and 
Tennessee) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
3  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held  Friday 
January  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sallie  Chavez  at  1-888-912-1227,  or 
954-423-7979. 

SUPPl£MENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  3 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  January  17,  2003,  from  11  a.m. 
EST  to  12  noon  EST  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7979,  or  vmte  Sallie 
Chavez,  TAP  Office.  1000  South  Pine 
Island  Rd.,  Suite  340,  Plantation,  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Sallie  Chavez.  Ms. 
Chavez  can  be  reached  at  1-888-912- 
1227  or  954-423-7979. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note: -Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  12.  2002. 
Maryclare  Whitehead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 

(FR  Doc.  02-31865  Filed  12-17-02;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc  issue 
Committse  of  ttie  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUIMIARY:  An  open  meeting  of  the  Ad 
Hoc  Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Monday.  January  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Gruber  at  1-88&-912-1227,  or 
206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Ad  Hoc 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Monday, 
January  6,  2003  from  1  p.m.  PST  to  3 
p.m.  PST  via  a  telephone  conference 
call.  The  public  is  invited  to  make  oral 
comments.  Individual,  comments  will  be 
limited  to  5  minutes.  If  you  would  lilie 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6095,  or  write  Anne  Gruber. 
TAP  Office.  915  2nd  Ave,  Seattle.  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Anne 
Gruber.  Ms.  Gruber  can  be  reached  at  1- 
888-912-1227  or  206-220-6095. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  12.  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  Nationa]  Taxpayer 

Advocate. 

|FR  Doc.  02-31866  Filed  12-17-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Intsmal  Revenue  Service 

Open  Meeting  of  ttie  Area  7  Taxpayer 
Advocacy  Panei  (Including  tiw  State  of 
CaNfomia) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
7  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Tuesday,  January  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  . 
Mary  Peterson  O'Brien  at  1-888-912- 
1227;  or  206-220-6098. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  7 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday.  January  14th,  2002  from  12:30 
pm  Pacific  Time  to  2:30pm  Pacific  Time 
via  a  telephone  conference  call.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6098,  or  write  to  Mary 
Peterson  O'Brien,  TAP  Office,  915  2nd 
Avenue,  MS  W-406.  Seattle,  WA  98174. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Mary  Peterson 
O'Brien.  Ms.  O'Brien  can  be  reached  at 
1-888-912-1227  or  206-220-6098. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  (xissible  and  could  prevent  effective 
advance  notice. 

Dated:  December  6.  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

[FR  Doc.  02-31867  Filed  12-17-02;  8:45  am) 

BILUNG  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Wage  A 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  tlie 
Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Wage 
&  Investment  Reducing  Taxpayer 
Burden  (Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Wednesday,  January  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sallie  Chavez  at  1-888-912-1227,  or 
954-423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday,  January  22,  2003,  horn  12 
noon  EST  to  1  pm  EST  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7979,  or  write  Sallie 
Chavez.  TAP  Office,  7771  W.  Oakland 
Park  Blvd.  Rm.  225,  Sunrise,  FL  33351. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Sallie  Chavez.  Ms. 
Chavez  can  be  reached  at  1-888-912- 
1227  or  954-423-7979. 

The  agenda  will  include  the 
following:  IRS  Notices. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  12.  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 
Advocate. 

(FR  Doc.  02-31861  Filed  12-17-02;  8:45  am] 
BNXmC  COOE  4S30-01-P 
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December  18,  2002 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Taconite 
Iron  Ore  Processing;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[Doclwt  ID  No.  OAR-2002-0039;  FRL-7417- 

1] 

RIN2060-AJ02 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Taconite 
Iron  Or*  Processing 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  taconite  iron 
ore  processing  plants.  The  EPA  has 
identified  taconite  iron  ore  processing 
plants  as  a  major  source  of  hazardous  air 
pollutant  (HAP)  emissions.  These 
proposed  standards  will  implement 
section  11 2(d)  of  the  Clean  Air  Act 


meet  HAP  emission  standards  reflecting 
application  of  the  maximum  achievable 
control  technology  (MACT). 

The  HAP  emitted  by  plants  in  the 
taconite  iron  ore  processing  source 
category  include  metal  compounds 
(primarily  manganese,  arsenic,  lead, 
nickel,  and  chromium),  products  of 
incomplete  combustion  (primarily 
formaldehyde),  and  acid  gases 
(hydrochloric  acid  and  hydrofluoric 
acid).  Exposure  of  these  substances  has 
been  demonstrated  to  cause  adverse 
health  effects,  including  chronic  and 
acute  disorders  of  the  blood,  heart, 
kidneys,  liver,  reproductive  system, 
respiratory  system,  and  central  nervous 
system.  Some  of  these  pollutants  are 
considered  to  be  carcinogens. 
DATES:  Comments.  Submit  comments  on 
or  before  February  18,  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  7,  2003,  a  public 
hearing  will  be  held  on  January  17, 


ADDRESSES:  Comments.  Comments  may 
be  submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Send  comments  (in  duplicate,  if 
possible)  to:  Taconite  Iron  Ore 
Processing  NESHAP  Docket.  EPA 
Docket  Center  (Air  Docket),  U.S.  EPA 
West.  Mail  Code  6102T,  Room  B108, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0039.  Follow 
the  detailed  instructions  as  provided  in 
the  SUPPI^MENTARY  INFORMATION  section. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  NC  beginning  at  10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Conrad  Chin,  Metals  Group,  Emission 
Standards  Division  (C439-02),  Research 
Triangle  Park,  NC  27711,  telephone 
numlrar  (919)  541-1512,  electronic  mail 
address:  chin.conrad@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


(CAA)  by  requiring  all  major  sources  to 

2003. 

Regulated  Entities 

Categwy 

NAICS* 

Example  of  regulated  entities 

Taconite  Iron  Ore  Processing  Fadtities  

21221 

Taconite  Iron  Ore  Processing  Facilities  (taconite  ore  crushing  and  handling  operations, 
induratir>g  furnaces,  finished  pellet  handling  operations,  and  ore  dryers). 

'North  American  Information  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  plant  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.9581  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket 

The  EPA  has  established  an  official 
public  docket  for  this  action  under 
Docket  ID  No.  OAR-2002-0039.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  in  the  Taconite  Iron  Ore 
Processing  NESHAP  Docket  at  the  EPA 
Docket  Center  (Air  Docket),  EPA  West, 
Room  BIOS,  1301  Constitution  Avenue, 
NW.,  Washington,  DC  20460.  The 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
nimiber  for  the  Air  Docket  is  (202)  566- 
1742. 

Electronic  Access 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 


system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  review  public  comments, 
access  the  index  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statue,  which  is  not , 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  this  document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 


viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statue.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

Coninients 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
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number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  submitted  after  the  close  of 
the  comment  period  will  be  marked 
"late."  EPA  is  not  reqmred  to  consider 
these  late  comments. 

Efectronicallf 

If  you  submit  an  electronic  conmient 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  arrd  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conmient  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket  and  follow  the  online 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
then  key  in  Docket  ID  No.  OAR-2002- 
0039.  The  system  is  an  "anonymous 
access"  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  air-and-r- 
docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2002-0039.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  direcUy  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  capttired  by  EPA's  e-mail 
system  are  included  as  part  of  the 
conmient  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 


You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  docimient. 
These  electronic  submissions  will  be 
accepted  in  Wordperfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

ByMaU 

Send  your  comments  (in  duplicate,  if  - 
possible)  to:  Taconite  Iron  Ore 
Processing  NESHAP  Docket,  EPA 
Docket  Center  (Air  Docket),  U.S.  EPA 
West,  Mail  Code  6102T,  Room  BIOS, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-^)039. 

By  Hand  Delivery  or  Courier 

Deliver  your  comments  (in  duplicate, 
if  possible)  to:  EPA  Docket  Center,  U.S. 
EPA  West,  Mail  Code  6102T,  Room 
BIOS,  1301  Constitution  ^venue,  NW., 
Washington,  DC  20004,  Attention 
Docket  ID  No.  OAR-2002-0039.  Such 
deliveries  are  only  accepted  during  the 
Docket  Center's  normal  hours  of 
operation  as  identified  in  this 
document. 

By  Facsimile 

Fax  your  comments  to:  (202)  566- 
1741,  Attention  Taconite  Iron  Ore 
Processing  NESHAP  Docket,  Docket  ID 
No.  OAR-2002-0039. 

CBI 

Do  not  submit  information  that  you 
consider  to  be  CBI  through  EPA's 
electronic  public  d  i-ket  or  by  e-mail. 
Send  or  deliver  inlurmation  identified 
as  CBI  only  to  the  following  address: 
Roberto  Morales,  OAQPS  Document 
Conti-ol  Officer  (C404-02),  U.S.  EPA, 
109  TW  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  Attention 
Docket  ID  No.  OAR-2002-0039.  You 
may  claim  information  that  you  submit 
to  EPA  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI  (if  you 
submit  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

Public  Hearing 

Persons  interested  in  presenting  oral 
testimony  or  inquiring  as  to  whether  a 
hearing  is  to  be  held  should  contact  Ms. 
Cassie  Posey,  Metals  Group,  Emission 
Standards  Division  (C439-02),  Research 
Triangle  Park,  NC  27711,  telephone 
numW  (919)  541-0069,  in  advance  of 
the  public  hearing.  Persons  interested  in 
attending  the  public  hearing  must  also 


call  Ms.  Cassie  Posey  to  verify  the  time, 
date,  and  location  of  the  hearing.  The 
public  hearing  will  provide  interested 
parties  the  opportunity  to  present  data, 
views,  or  arguments  concerning  these 
proposed  emission  standards. 

Worldwide  Web  (WWW) 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
proposal  will  also  be  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  this  action  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

C.  What  Source  Category  Is  Affected  by 
This  Proposed  Rule? 

D.  What  Processes  Are  Used  at  Taconite 
Iron  Ore  Processing  Plants? 

E.  What  HAP  Are  Emitted  and  How  Are 
They  Controlled? 

F.  What  Are  the  Health  Effects  Associated 
With  Emissions  From  Taconite  Iron  Ore 
Processing  Plants? 

II.  Summary  of  the  Proposed  Rule 

A.  What  Are  the  Affected  Sources  and 
Emission  Points? 

B.  What  Are  the  Emission  Limitations  and 
Work  Practice  Standards? 

C.  What  Are  the  Operation  and 
Maintenance  Requirements? 

D.  What  Are  the  Initial  Compliance 
Requirements? 

E.  What  Are  the  Continuous  Compliance 
Requirements? 

F.  What  Are  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

G.  Wh^t  Are  the  Compliance  Deadlines? 

III.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  Did  We  Select  the  Affected 
Sources? 

B.  How  Did  We  Select  the  Pollutants? 

C.  How  Did  We  Determine  the  Bases  and 
Levels  of  the  Proposed  Standards? 

D.  How  Did  We  Select  the  Initial 
Compliance  Requirements? 

E.  How  Did  We  Select  the  Coiitinuous 
Compliance  Requirements? 

F.  How  Did  We  Select  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  Are  the  Air  Emission  Impacts? 

B.  What  Are  the  Cost  Impacts? 
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C.  What  Are  the  Economic  Impacts? 

D.  What  Are  the  Non-Air  Health. 
Environmental  and  Energy  Impacts? 

V.  Solicitation  of  Comments  and  Public 

Participation 

VI.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
1.  Executive  Order  13211,  Energy  Effects 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  ofNESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  soiuces  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
category-  of  major  sources  covered  by 
today's  proposed  NESHAP.  Taconite 
Iron  Ore  Processing,  was  listed  on  July 
16,  1992  (57  FR  31576).  Major  sources 
of  HAP  are  those  that  have  the  potential 
to  emit  greater  than  10  tons/yr  of  any 
one  HAP  or  25  tons/yr  of  any 
combination  of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  ofNESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  caimot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 


limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  What  Source  Category  Is  Affected  by 
This  Proposed  Rule? 

Section  112(c)  of  the  CAA  requires  us 
to  list  all  categories  of  major  and  area 
sources  of  HAP  for  which  we  will 
develop  national  emission  standards. 
We  published  the  initial  list  of  source 
categories  on  July  16.  1992  (57  FR 
31576).  "Taconite  Iron  Ore  Processing" 
is  one  of  the  source  categories  on  the 
initial  list.  The  listing  was  based  on  our 
determination  that  taconite  iron  ore 
processing  plants  may  reasonably  be 
anticipated  to  emit  a  variety  of  HAP 
listed  in  section  112(b)  in  quantities 
sufficient  to  be  major  sources. 

A  taconite  iron  ore  processing  plant 
separates  and  concentrates  iron  ore  from 
taconite.  a  low-grade  iron  ore,  and 
produces  taconite  pellets,  which  are 
approximately  60  percent  iron.  The 
taconite  iron  ore  processing  source 
category  includes,  but  is  not  limited  to, 
ore  crushing  and  handling  units,  ore 
dryers,  indurating  furnaces,  and 
finished  pellet  handling  units.  At 
present,  taconite  iron  ore  pellets  are 
produced  at  eight  plant  sites  in  the  U.S.: 
six  plants  are  in  Miimesota  and  two 
plants  are  in  Michigan. 

D.  What  Processes  Are  Used  at  Taconite 
Iron  Ore  Processing  Plants? 

Taconite  iron  ore  processing  includes 
crushing  and  handling  of  the  crude  ore; 
concentrating  (milling,  magnetic 
separation,  chemical  flotation,  etc.); 
agglomerating  (dewatering,  drying,  and 
balling);  indurating;  and  finished  pellet 
handling.  The  main  processes  of  interest 
because  of  their  potential  to  generate 
HAP  emissions  include  ore  crushing 
and  handling,  ore  drying,  indurating, 
and  finished  pellet  handling. 

Taconite  ore  is  obtained  from  the 
ground  using  a  strip  mining  process. 
First,  millions  of  tons  of  surface  material 
and  rock  are  removed  to  expose  the 
taconite  ore-bearing  rock  layers.  Next, 
the  taconite  ore  is  blasted,  scooped  up   . 
with  large  cranes  with  shovels,  and 
loaded  into  transport  vehicles  such  as 
240-ton  haulage  trucks  or  railcars.  The 


transport  vehicles  move  the  ore  from  the 
mine  to  the  primary  crushers.  At  most 
plants  the  mine  is  located  adjacent  to 
the  ore  processing  plant.  However,  at  a 
few  plants  the  mine  and  the  ore 
processing  plant  are  miles  apart.  In 
these  cases,  the  taconite  ore  is  loaded 
onto  railcars  and  transported  by  train  to 
the  processing  plant. 

Tne  ore  crushing  process  begins 
where  the  taconite  ore  frtjm  the  mine  is 
dumped  from  trucks  or  railcars  into  the 
primary  crusher  or  into  feed  stockpiles 
for  the  primary  crusher.  The  ore  is  dry- 
crushed  in  one  to  four  stages  depending 
on  the  hardness  of  the  ore.  Gyratory 
cone  crushers  are  generally  used  for  all 
stages  of  crushing.  Primary  crushing 
reduces  the  crude  ore  from  run-of-mine 
size  to  a  size  about  six  inches  in 
diameter,  while  fine  crusMng  further 
reduces  the  material  to  a  size  about  ^/a 
of  an  inch  in  diameter.  Intermediate 
vibratory  screens  remove  the  undersized 
material  frt)m  the  feed  before  it  enters 
the  next  crusher.  Dry  ore  crushing  and 
handling  also  includes  a  number  of 
conveying  and  transfer  points  as  the  ore 
is  moved  &t>m  one  crushing  stage  to  the 
next.  After  it  is  adequately  crushed,  the 
ore  is  conveyed  to  large  ore  storage  bins 
at  the  concentrator  building. 

In  the  concentrator  building,  water  is 
typically  added  to  the  ore  as  it  is 
conveyed  into  rod  and  ball  mills  which 
further  grind  the  taconite  ore  to  the 
consistency  of  coarse  beach  sand.  A  rod/ 
ball  mill  is  a  large  horizontal  cylinder 
that  rotates  on  its  horizontal  axis  and  is 
charged  with  heavy  steel  rods  or  balls 
and  the  taconite  ore/water  slurry.  As  the 
rods/balls  tumble  inside  the  mill,  they 
grind  the  ore  into  finer  particles. 

In  a  subsequent  process  step,  taconite 
ore  is  separated  from  the  waste  rock 
material  using  a  magnetic  separation 
process.  During  magnetic  separation,  a 
series  of  magnetized  cylinders  rotate 
while  submerged  in  the  taconite  iron  ore 
slurry.  The  iron-bearing  taconite 
particles  adhere  to  the  magnetized 
cylinder  surface  and  are  collected  as  a 
iron-rich  slurry.  The  iron  content  of  the 
slurry  is  further  increased  using  a 
combination  of  hydraulic  concentration 
(gravity  settling)  and  chemical  flotation. 

Since  the  concentrating  processes  are 
completely  wet  operations,  any 
potential  particulate  or  HAP  metal 
emissions  are  suppressed.  However, 
there  are  exceptions,  such  as  one  plant 
that  conducts  dry  cobbing  (a  dry 
magnetic  separation  process)  instead  of 
a  wet  magnetic  separation  process. 

The  concentrated  taconite  slurry  then 
enters  the  agglomerating  process.  Water 
is  typically  removed  from  the  taconite 
slurry  using  vacuum  disk  filters  or 
similar  equipment.  One  plant,  which 


processes  a  finer  grained  ore,  uses  rotary 
dryers  after  the  disc  filters  to  dry  the  ore 
further.  These  dryers  are  rotary  dryers, 
which  repeatedly  tumble  the  wet  ore 
concentrate  through  a  heated  air  stream 
to  reduce  the  amdunt  of  entrained 
moisture  in  the  ore.  Next,  the  taconite 
is  mixed  with  various  binding  agents 
such  as  bentonite  or  dolomite  in  a 
balling  drum  which  tumbles  and  rolls 
the  taconite  into  unfired  pellets.  When 
the  unfired  pellets  exit  the  balling  drum, 
they  are  transfierTed  to  a  metal  grate  that 
conveys  them  to  the  furnace.  Once  the 
pellets  exit  the  balling  drum  they  are 
relatively  dry  and,  therefore,  have  the 
potential  to  emit  particidate  HAP. 

During  the  indiuating  process,  the 
unfired  taconite  pellets  are  hardened 
and  oxidized  in  the  indurating  furnace 
at  a  fusion  temperature  between  2.290  to 
2,550  "F.  Two  types  of  indurating 
furnaces  are  currenUy  used  within  this 
source  category:  straight  grate  furnaces 
and  grate  kiln  furnaces.  The  indiuating 
furnace  process  begins  at  the  point 
where  the  grate  feed  conveyor 
dischai;ges  the  unfired  pellets  onto  the 
furnace  traveling  grate  and  ends  where 
the  hardened  pellets  exit  the  indurating 
furnace  cooler. 

In  straight  grate  indurating  furnaces,  a 
continuous  bed  of  unfired  pellets  is 
carried  on  a  metal  grate  through 
different  fiimace  temperature  zones. 
Each  zone  will  have  either  a  heated 
upward  draft  or  downward  draft  blown 
through  the  pellets.  A  layer  of  fired 
pellets  is  placed  on  the  metal  grate  prior 
to  the  addition  of  unfired  pellets.  This 
hearth-layer  allows  for  even  airflow 
through  the  pellet  bed  and  acts  as  a 
buffer  between  the  metal  grate  and  the 
exothermic  heat  generated  from  the 
oxidation  of  taconite  pellets  in  the 
indurating  stage.  Before  the  pellets  can 
be  oxidized,  all  remaining  moisture  is 
driven  off  in  the  first  two  stages  of  the 
furnace,  the  updraft  and  downdraft 
drying  zones.  Unfired  pellets  must  be 
heated  gradually;  otherwise,  moisture  in 
the  unfired  pellets  expands  too  quickly 
and  causes  the  pellets  to  explode.  After 
they  are  dried,  the  pellets  enter  a 
preheat  zone  of  the  furnace  where  the 
temperature  is  gradually  increased  for 
the  indurating  stage.  The  next  zone  is 
the  actual  firing  zone  for  induration, 
where  the  pellets  are  exposed  to  the 
highest  temperatvue.  The  fired  pellets 
then  enter  the  post-firing  zone,  where 
the  oxidation  process  is  completed. 
Finally,  the  pellets  are  cooled  by  the 
intake  of  ambient  air  typically  in  two 
stages  of  cooling.  A  unique 
characteristic  of  straight  grate  fiunaces 
is  that  approximately  30  percent  of  the 
fired  pellets  are  recycled  to  the  feed  end 
of  the  furnace  for  use  as  the  hearth 


layer.  The  remaining  pellets  are 
transported  by  conveyor  belts  to  storage 
areas. 

Waste  gases  frt}m  the  straight  grate 
furnace  are  discharged  primarily 
through  two  ducts:  the  hood  exhaust, 
which  handles  the  cooling  and  drying 
gases;  and  the  windbox  e^diaust,  which 
handles  the  preheat,  firing,  and  after- 
firing  gases.  For  a  tjrpical  straight  grate 
furnace,  the  two  discharge  ducts  are 
combined  into  one  common  header 
before  the  flow  is  divided  into  several 
ducts  to  be  exhausted  to  the  atmosphere 
after  control. 

The  grate  kiln  indurating  furnace 
system  consists  of  a  traveling  grate,  a 
rotary  kiln,  and  an  annular  cooler.  The 
grate  kiln  system  represents  a  newer 
generation  of  indurating  furnaces  and  is 
widely  used  by  the  taconite  plants.  As 
with  the  straight  grate  furnace  system, 
the  grate  kiln  system  is  also  a 
counterflow  heat  exchanger,  with  the 
unfired  pellets  and  indurated  pellets 
moving  in  a  direction  opposite  to  that  of 
the  process  gas  flow.  A  six-inch  bed  of 
imfired  pellets  is  laid  on  a  continuously 
moving,  horizontal  grate.  The  traveling 
grate  carries  the  unfired  pellets  into  a 
dryer/preheater  that  resembles  a  large 
rectangular  oven.  In  the  first  half  of  the 
traveling  grate,  unfired  pellets  are 
gradually  dried  by  hot  air  at  a 
temperature  of  700  "F.  The  second  half 
of  the  traveling  grate  is  called  the 
preheater,  where  the  imfired  pellets  are 
heated  to  a  temperature  of  2,000  'F  prior 
to  dropping  into  the  rotary  kiln  furnace. 

Pellets  are  discharged  from  the 
traveling  grate  and  into  the  rotary  kiln. 
Final  indurating  of  the  pellets  occurs  in 
the  kiln  as  thepellets  tumble  down  the 
rotating  kiln.  TTie  rotary  kiln  typically 
operates  at  a  temperature  of  2,300  to 
2,400  "F  to  ensure  that  the  kiln  oxidizes 
the  iron  pellets  frt}m  a  magnetite 
structure  into  a  hematite  structure.  The 
hardened  pellets  are  then  discharged  to 
a  large  annidar-shaped  cooler,  which  is 
an  integral  part  of  an  elaborate  energy 
recuperation  system.  The  fired  pellets 
discharged  from  the  kiln  first  enter  the 
primary  cooling  zone  of  the  annular 
cooler,  where  ambient  air  is  brought  in 
to  cool  the  pellets  in  a  counter-current 
flow.  After  the  pellets  heat  the  ambient 
air  to  approximately  2,000  °F,  it  is  then 
used  as  preheated  combustion  air  in  the 
rotary  kiln.  As  the  cooled  pellets  enter 
a  final  cooling  zone,  additional  ambient 
air  is  used  to  cool  the  pellets  further.  Air 
exiting  the  final  cooling  zone  is  heated 
to  approximately  1,000  "F  and  is  used 
to  maintain  the  temperature  in  the  dryer 
section  of  the  traveling  grate.  Pellets 
exiting  the  final  cooling  zone  are  cooled 
to  an  average  temperature  of  175  to  225 
"F.  Combustion  air  from  the  rotary  kiln. 


which  is  approximately  2,000  °F,  is 
used  to  maintain  the  temperature  in  the 
preheat  section  of  the  traveling  grate. 

Pellet  cooler  vent  stacks  are 
atmospheric  vents  in  the  cooler  section 
of  a  grate  kiln  indurating  furnace.  Pellet 
cooler  vent  stacks  exhaust  cooling  air 
that  is  not  returned  for  heat 
recuperation.  Straight  grate  furnaces  do 
not  have  pellet  cooler  vent  stacks.  The 
pellet  cooler  vent  stack  should  not  be 
confused  with  the  cooler  discharge 
stack,  which  is  in  the  pellet  loadout  or 
diunping  area.  New  grate  kiln  furnace 
designs  eliminate  the  cooler  vent  stack 
by  recirculating  the  air  through  the 
furnace. 

The  finished  pellet  handling  process 
begins  where  the  fired  taconite  pellets 
exit  the  indiuating  furnace  cooler  (i.e., 
pellet  loadout)  and  ends  at  the  finished 
pellet  stockpile.  Operations  include 
finished  pellet  screening,  transfer,  and 
storage. 

E.  What  HAP  Are  Emitted  and  How  Are 
They  Controlled? 

Ore  crushing  and  handling,  ore 
drying,  and  finished  pellet  handling  are 
all  potentially  significant  points  of 
particulate  matter  (PM)  emissions.  In 
addition,  because  taconite  ore 
inherently  contains  trace  metals,  such  as 
manganese,  chromium,  cobalt,  arsenic, 
and  lead,  they  are  also  emitters  of  HAP 
metal  compounds.  Manganese 
compounds  are  the  predominate  metal 
HAP  emitted  from  ore  crushing  and 
handling,  ore  drying,  and  finished  pellet 
handling,  accoimting  for  10  tons/year. 
All  other  metal  HAP  compounds  are 
emitted  from  ore  crushing  and  handling, 
ore  drying,  and  finished  pellet  handling 
at  rates  of  less  than  0.1  tons  per  year. 

Approximately  70  percent  of  tne  ore 
crushing  and  handling  and  finished 
pellet  handling  units  control  PM 
emissions  with  wet  scrubbers,  such  as 
ventiui  scrubbers,  marble  bed  scrubbers, 
or  impingement  scrubbers.  The 
remaining  units  control  PM  emissions 
with  baghouses,  low  energy  scrubbers 
(i.e.,  rotoclones),  multiclones,  and 
electrostatic  precipitators  (ESP).  The 
two  ore  dryers  are  controlled  by 
cyclones  and  impingement  scrubbers  in 
series. 

The  indurating  furnaces  are  the  most 
significant  sources  of  HAP  emissions, 
accoimting  for  about  99  percent  of  the 
total  HAP  emissions  bom  the  taconite 
iron  ore  processing  source  category. 
Three  types  of  HAP  are  emitted  from  the 
waste  gas  stacks  of  indurating  furnaces. 
The  first  type  of  HAP  is  metallic  HAP 
existing  as  a  portion  of  particulate 
emissions  from  the  taconite  ore  or  fuel 
(such  as  coal)  fed  into  the  furnaces. 
Manganese  and  arsenic  compounds  are 
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the  predominate  metal  HAP  emitted  by 
indurating  furnaces  (approximately  5.8 
and  6.5  tons/year,  respectively,  for  the 
industry);  chromium,  lead,  and  nickel 
compounds  are  emitted  in  smaller 
amounts  (each  approximately  between  2 
to  5  tons/year  for  the  industry);  and 
antimony,  beryllium,  cadmium,  cobalt, 
mercury,  and  selenium  compounds  are 
emitted  in  yet  smaller  amounts  (each 
approximately  less  than  1  ton/year  for 
the  industry).  The  second  type  of  HAP 
is  organic  HAP  resulting  as  products  of 
incomplete  combustion,  primarily 
formaldehyde.  Emissions  test  data  from 
indurating  furnaces  confirm  the 
presence  of  formaldehyde.  The  third 
type  of  HAP  is  acidic  gases,  such  as 
hydrochloric  acid  and  hydrofluoric 
acid.  Fluorine  and  chlorine  compounds 
in  the  raw  materials  are  liberated  during 
the  indurating  process  and  combine 
with  moisture  in  the  exhaust  to  form 
hydrochloric  acid  and  hydrofluoric 
acid.  Both  formaldehyde  and  the  acid 
gases  are  present  in  exhaust  gas  from  the 
indurating  furnace  stacks  at 
concentrations  aroimd  a  few  parts  per 
million  (ppm).  Formaldehyde  emissions 
from  the  entire  industry  are  estimated  to 
be  181  tons/year.  Total  emissions  of- 
hydrogen  chloride  and  hydrogen 
fluoride  are  approximately  349  and  308 
tons/year,  respectively. 

Emissions  from  the  indurating  furnace 
stacks  are  typically  controlled  with 
either  a  ventiui  wet  scrubber  or  an  ESP. 
One  indurating  furnace  controls 
emissions  with  a  multiclone  and 
another  furnace  controls  emissions  with 
a  gravity  collector. 

F.  What  Are  the  Health  Effects 
Associated  With  Emissions  From 
Taconite  fron  Ore  Processing  Plants? 

As  previously  mentioned  m  this 
preamble,  there  are  a  variety  of  metal 
HAP  contained  in  the  PM  emitted  from 
taconite  iron  ore  processing.  These 
include  primarily  manganese  and 
arsenic  compounds,  with  smaller 
quantities  of  lead,  nickel  and  chromium 
compounds.  Antimony,  beryllium, 
cadmium,  cobalt,  merciuy,  and 
seleniiun  compounds  are  emitted  in  yet 
smaller  amounts.  Other  HAP,  such  as 
formaldehyde,  hydrochloric  acid,  and 
hydrofluoric  acid,  are  present  in  the 
waste  gas  stream  from  the  indurating 
furnace  pelletizing  stacks  on  the  order 
of  ppm. 

Manganese  and  arsenic  compounds 
comprise  the  majority  of  the  metal  HAP 
emissions.  Adverse  health  effects  in 
humans  have  been  associated  with 
manganese  dietary  deficiencies  and 
excessive  exposiue  to  manganese. 
Chronic  exposure  to  low  levels  of 
manganese  in  the  diet  is  considered  to 
be  nutritionally  essential  in  humans. 


with  a  recommended  daily  allowance  of 
2  to  5  milligrams  per  day.  Chronic 
exposure  to  high  levels  of  manganese  by 
inhalation  in  humans  results  primarily 
in  central  nervous  system  effects.  Visual 
reaction  time,  hand  steadiness,  and  eye- 
hand  coordination  were  affected  in 
chronically-exposed  workers. 
Manganism,  characterized  by  feelings  of 
weakness  and  lethargy,  tremors,  a  mask- 
like face,  and  psychological 
disturbances,  may  result  from  chronic 
exposure  to  higher  levels.  Impotence 
and  loss  of  libido  have  been  noted  in 
male  workers  afflicted  with  manganism 
attributed  to  inhalation  exposures.  We 
have  classified  manganese  in  Group  D. 
not  classifiable  as  to  carcinogenicity  in 
humans. 

Arsenic  can  be  toxic  in  humans. 
Acute  inhalation  exposure  to  arsenic 
causes  gastrointestinal  effects,  such  as 
nausea,  diarrhea,  and  abdominal  pain, 
hemolysis,  and  central  nervous  system 
disorders.  Chronic  inhalation  exposure 
to  inorganic  arsenic  is  associated  with 
irritation  of  the  skin  and  mucous 
membranes  and  is  strongly  associated 
with  lung  cancer.  We  have  classified 
inorganic  arsenic  as  a  Group  A.  a  known 
human  carcinogen  of  high  carcinogenic 
hazard. 

Exposure  to  formaldehyde  can  result 
in  irritation  of  the  skin  and  mucous 
membranes.  We  have  classified 
formaldehyde  as  a  Group  Bl.  probable 
human  carcinogen  of  medium 
carcinogenic  hazard. 

Acute  exposure  to  the  acid  gases  can 
cause  severe  respiratory  damage  in 
humans  including  severe  irritation  and 
pulmonary  edema.  Chronic  exposure  to 
hydrochloric  acid  has  been  reported  to 
cause  gastritis,  chronic  bronchitis,  and 
dermatitis  in  workers.  Chronic  exposure 
to  low  levels  of  fluoride  has  a  beneficial 
effect  of  dental  cavity  prevention  and 
may  be  helpful  in  the  treatment  of 
osteoporosis.  However,  exposure  to 
higher  levels  of  hydrochloric  or 
hydrofluoric  acid  may  cause  dental 
discoloration  and  erosion. 

In  addition  to  HAP.  the  proposed  rule 
would  also  reduce  PM  emissions,  which 
are  controlled  under  national  ambient 
air  quality  standards.  Emissions  of  PM 
have  been  associated  with  aggravation 
of  existing  respiratory  and 
cardiovascular  disease  and  increased 
risk  of  premature  death. 

We  recognize  that  the  degree  of 
adverse  effects  to  health  experienced  by 
exposed  individuals  can  range  from 
mild  to  severe.  The  extent  and  degree  to 
which  the  health  effects  may  be 
experienced  depend  on: 

•  Pollutant-specific  characteristics 
(e.g.,  toxicity,  half-life  in  the 


environment,  bioaccumulation,  and 
persistence); 

•  The  ambient  concentrations 
observed  in  the  area  (e.g..  as  influenced 
by  emission  rates,  meteorological 
conditions,  and  terrain); 

•  The  frequency  and  duration  of 
exposiu^s;  and 

•  Characteristics  of  exposed 
individuals  (e.g.,  genetics,  age,  pre- 
existing health  conditions,  and 
lifestyle),  which  vary  significantly 
within  the  general  population. 

U.  Summary  of  the  Proposed  Rule 

A.  What  Are  the  Affected  Sources  and 
Emission  Points? 

The  proposed  rule  would  affect  eight 
plants  engaged  in  the  processing  of 
taconite  iron  ore  (six  plants  in 
Minnesota  and  two  plants  in  Michigan). 
The  affected  soiures  within  each  plant 
include  ore  crushing  and  handling,  ore 
dryers,  indurating  furnaces,  and 
finished  pellet  handling.  The  ore 
crushing  and  handling  affected  source 
includes  the  collection  of  all  new  and 
existing  ore  crushing  and  handling 
emission  imits  including  all  primary, 
secondary,  and  tertiary  crushers; 
associated  screens,  conveyors,  storage 
bins  and  piles;  transfer  points;  and  grate 
feed.-The  ore  dryer  affected  source 
includes  each  new  or  existing 
individual  ore  dryer.  The  indurating 
furnace  affected  source  includes  each 
new  or  existing  individual  indurating 
furnace.  The  finished  pellet  handling 
affected  source  includes  the  collection 
of  all  new  and  existing  pellet  handling 
emission  units  including  all  pellet 
screens,  conveyors,  storage  bins,  piles, 
and  transfer  points. 

An  existing  affected  source  is  one 
constructed  or  reconstructed  on  or 
before  December  18,  2002.  A  new 
affected  source  is  one  constructed  or 
reconstructed  after  December  18,  2002. 

B.  What  Are  the  Emission  Limitations 
and  Work  Practice  Standards? 

The  proposed  rule  includes  PM 
emission  limits,  work  practice 
standards,  and  operating  limits  for 
control  devices.  Particulate  matter 
serves  as  a  surrogate  measure  of  metallic 
HAP  emissions. 

The  proposed  PM  emissions  limits  for 
ore  crushing  and  handling  and  finished 
pellet  handling  operations  are  0.008 
grains  per  dry  standard  cubic  foot  (gr/ 
dscf)  for  existing  sources  and  0.005  gr/ 
dscf  for  new  sources.  Compliance  with 
the  proposed  PM  emissions  limits  for 
ore  crushing  and  handling  are 
determined  based  on  the  flow-weighted 
mean  concentration  of  emissions  for  all 
ore  crushing  and  handling  units  at  the 
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plant.  Similarly,  compliance  with  the 
proposed  PM  emissions  limits  for 
finished  pellet  handling  are  determined 
based  on  the  flow-weighted  mean 
concentration  of  PM  emissions  for  all 
pellet  handling  units  at  the  plant. 

The  proposed  rule  would  establish 
PM  emission  limits  that  must  be 
achieved  by  each  individual  ore  dryer. 
The  proposed  emission  limit  is  0.052  gr/ 
dscf  for  existing  dryers  and  0.025  gr/ 
dscf  for  new  dryers.  Ore  dryers  with 
multiple  stacks  would  calculate  their 
PM  emissions  as  a  flow-weighted  mean 
concentration  of  PM  emissions  from  all 
stacks. 

The  proposed  rule  would  establish 
PM  emission  limits  that  must  be 
achieved  by  each  individual  indurating 
furnace.  Indicating  furnaces  with 
multiple  stacks  would  calculate  their 
PM  emissions  as  a  flow-weighted  mean 
concentration  of  PM  emissions  from  all 
stacks.  For  each  straight  grate  indiuBting 
furnace  processing  magnetite,  the 
proposed  emissions  limit  is  0.010  gr/ 
dscf  for  existing  straight  grate  furnaces 
and  0.006  gr/dscf  for  new  straight  grate 
furnaces.  For  each  grate  kiln  indurating 
furnace  processing  magnetite,  the 
proposed  emissions  limit  is  0.011  gr/ 
dscf  for  existing  grate  kiln  furnaces  and 
0.006  gr/dscf  for  new  grate  kiln 
furnaces.  For  each  grate  kiln  indurating 
furnace  processing  hematite,  the 
proposed  emissions  limit  is  0.025  gr/ 
dscf  for  existing  grate  kiln  furnaces  and 
0.018  gr/dscf  for  new  grate  kiln 
furnaces. 

The  proposed  rule  also  includes 
specific  requirements  for  continuous 
parameter  monitoring  and  associated 
operating  limits  for  baghouses,  wet 
scrubbers,  and  dry  ESP.  Baghouses  are 
to  be  equipped  with  a  bag  leak  detection 
system  (BLDS)  capable  of  monitoring 
relative  changes  in  PM  loading  in  the 
baghouse  exhaust,  which  is  to  alarm 
whenever  a  predetermined  set  point  is 
exceeded,  indicating  an  increase  in 
emissions  above  that  aiUowed  at  the  set 
point.  The  proposed  rule  would  limit 
the  frequency  and  duration  of  alarms  to 
no  more  than  5  percent  of  a  source's 
total  operating  time  in  any  semiaimual 
reporting  period.  In  the  case  of  wet 
scrubbers,  soiirces  would  be  required  to 
continuously  monitor  scrubber  pressure 
drop  and  water  flow  rate  and  operate  at 
all  times  at  or  above  specified  hoitfly 
average  values  established  during  initial 
performance  testing-  For  dry  ESP, 
sources  would  be  required  to  install  and 
operate  continuous  opacity  monitoring 
systems  (COMS).  Eadi  source  must 
report  as  a  deviation  any  6-minute 
period  during  which  the  average  opacity 
exceeds  the  opacity  value  corresponding 
to  the  99  percent  upper  confidence  level 


established  during  the  performance  test. 
The  proposed  rule  would  require 
sources  to  submit  information  on 
alternative  monitoring  parameters  and 
operating  limits  if  a  control  device  other 
than  a  baghouse,  wet  scrubber,  or  dry 
ESP  is  used. 

All  plants  subject  to  the  proposed  rule 
would  be  required  to  prepare  and 
implement  a  written  ftigitive  dust 
emissions  control  plan.  The  plan  would 
describe  in  detail  the  measures  that  will 
be  put  in  place  to  control  fugitive  dust 
emissions  from  the  following  sources  at 
a  plant,  as  applicable:  stockpiles, 
material  transfer  points,  plant  roadways, 
tailings  basin,  pellet  loading  areas  and 
yard  areas.  Existing  fugitive  dust 
emission  control  plans  that  describe 
current  measures  to  control  fugitive  dust 
emission  sources  that  have  been 
approved  as  part  of  a  State 
implementation  plan  or  title  V  permit 
would  be  acceptable,  provided  they 
address  the  prior-listed  fugitive  dust 
emission  sources. 

C.  What  Are  the  Operation  and 
Maintenance  Requirements? 

All  plants  subject  to  the  proposed  rule 
would  be  required  to  prepare  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  according  to  the 
requirements  in  40  CFR  63.6(e)  of  the 
NESHAP  General  Provisions.  In 
addition,  a  vmtten  operation  and 
maintenance  plan  is  also  required  for 
each  control  device  subject  to  an 
operating  limit.  This  plan  must  describe 
procedures  for  the  inspection  and 
preventative  maintenance  of  control 
devices,  as  well  as  corrective  action 
requirements  specific  to  baghouses 
equipped  with  bag  leak  detection 
systems.  In  the  event  of  a  bag  leak 
detection  system  alarm,  the  plan  must 
include  specific  requirements  for 
initiating  corrective  action  to  determine 
the  cause  of  the  problem  within  1  hour, 
initiating  corrective  action  to  fix  the 
problem  within  24  hoius,  and 
completing  all  corrective  actions  needed 
to  fix  the  problem  as  soon  as 
practicable. 

D.  What  Are  the  Initial  Compliance 
Requirements? 

To  demonstrate  initial  compliance 
with  the  PM  emission  limit  for  the  ore 
crushing  and  handling  affected  source, 
the  flow-weighted  mean  concentration 
of  PM  emissions  of  all  uiiits  within  the 
affected  source  must  not  exceed  the 
applicable  PM  emission  limit.  Similarly, 
for  the  finished  pellet  handling  affected 
source,  the  flow-weighted  mean 
concentration  of  PM  emissions  of  all 
units  within  the  affected  source  must 
not  exceed  the  applicable  PM  emission 


limit.  In  all  cases,  initial  compliance 
must  be  demonstrated  through  a 
performance  test.  The  performance  test 
must  be  conducted  using  EPA  Method 
5  or  17  in  40  CFR  part  60,  appendix  A. 
All  initial  compliance  tests  must  be 
completed  no  later  than  2  years 
following  the  compliance  date.  In  lieu  of 
conducting  performance  tests  for  all 
emission  imits,  the  plant  may  elect  to 
group  similar  emission  units  together 
and  conduct  initial  performance  tests  on 
a  representative  sample  of  units  within 
each  group.  Each  plant  must  submit  a 
testing  plan  to  the  permitting  authority 
for  approval.  The  testing  plan  must 
identify  the  emission  units  that  will  be 
grouped  as  similar,  identify  the 
representative  unit(s)  that  will  be  tested 
for  each  group,  and  the  proposed 
schedule  for  testing. 

To  demonstrate  initial  compliance 
with  the  PM  emission  limit  for  each 
indurating  furnace  and  each  ore  dryer, 
the  flow-weighted  mean  concentration 
of  PM  emissions  of  all  stacks  for  each 
furnace  or  each  ore  dryer  must  not 
exceed  the  applicable  PM  emission 
limit.  Initial  compliance  must  be 
demonstrated  through  an  initial 
performance  test.  The  performance  test 
must  be  conducted  using  EPA  Method 
5  or  17  in  40  CFR  part  60,  appendix  A. 
The  initial  compliance  test  for  each 
indurating  furnace  and  each  ore  dryer 
must  be  completed  no  later  than  180 
calendar  days  after  the  compliance  date. 
For  indurating  furnaces  and  ore  dryers 
with  multiple  stacks,  all  stacks  for  the 
indurating  furnace  or  ore  dryer  must  be 
tested  simultaneously. 

The  proposed  rule  would  also  require 
that  certain  operating  limits  on  control 
devices  be  established  during  the  initial 
compliance  test  to  ensure  that  control 
devices  operate  properly  on  a 
continuing  basis.  All  operating  limits 
must  be  established  during  a 
performance  test  that  demonstrates 
compliance  with  the  applicable 
emission  limit.  Diuing  the  initial 
compliance  tests,  operating  limits  must 
be  established  for  pressure  drop  and 
scrubber  water  flow  rate  for  all  wet 
scrubbers,  and  opacity  (using  a  COMS) 
for  dry  ESP. 

To  demonstrate  initial  compliance 
with  the  proposed  work  practice 
standards,  plants  would  prepare, 
submit,  and  implement  a  fugitive  dust 
emission  control  plan  on  or  before  the 
applicable  compliance  date  as  specified 
in  §  63.9583  of  the  proposed  rule.  To 
demonstrate  initial  compliance  with  the 
proposed  operation  and  maintenance 
requirements,  plants  would  certify  in 
their  notification  of  compliance  status 
that  they  have  prepared  the  written 
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plans  and  will  operate  control  devices 
according  to  the  procedures  in  the  plan. 

E.  What  Are  the  Continuous  Compliance 
Requirements? 

For  ore  crushing  and  handling,  ore 
dryers  and  finished  pellet  handling 
units,  the  proposed  rule  would  require 
plants  to  conduct  subsequent 
performance  tests  to  demonstrate 
continued  compliance  with  the  PM 
emission  limits  following  the  schedule 
established  in  the  title  V  permit  for  each 
plant.  If  a  tide  V  permit  has  not  been 
issued,  the  plant  must  submit  a  testing 
plan  and  schedule  to  the  permitting 
authority  for  approval. 

For  each  indurating  furnace,  the 
proposed  rule  would  require  subsequent 
testing  of  all  stacks  based  on  the 
schedule  established  in  each  plant's  title 
V  operating  permit,  but  no  less  frequent 
than  twice  per  5-year  permit  term.  If  a 
title  V  permit  has  not  been  issued,  then 
the  plant  must  submit  a  testing  plan  and 
schedule  to  the  permitting  authority  for 
approval.  The  testing  frequency  in  the 
testing  plan  must  be  no  less  frequent 
than  twice  per  5-year  period. 

Plants  are  required  lo  monitor 
operating  parameters  for  control  devices 
subject  to  operating  limits  and  carry  out 
the  procediires  in  their  fugitive  dust 
emissions  control  plan  and  their 
operation  and  maintenance  plan.  To 
demonstrate  continuous  compliance, 
plants  must  keep  records  documenting 
compliance  with  the  rule  requirements 
for  monitoring,  the  fugitive  dust 
emissions  control  plan,  the  operation 
and  maintenance  plan,  and  installation, 
operation,  and  maintenance  of  a 
continuous  parameter  monitoring 
system  (CPMS). 

For  baghouses,  plants  are  required  to 
monitor  the  relative  change  in  PM 
loading  using  a  bag  leak  detection 
system  and  make  inspections  at 
specified  intervals.  The  bag  leak 
detection  system  must  be  installed  and 
operated  according  to  the  EPA  guidance 
document  "Fabric  Filter  Bag  Leak 
Detection  Guidance,"  EPA  454/R-98- 
015,  September  1997.  The  document  is 
available  on  the  TTN  at 
http:www.epa.gov/ttnemc01/cem/ 
tribo.pdf.  If  the  system  does  not  work 
based  on  the  triboelectric  effect,  it  must 
be  installed  and  operated  in  a  manner 
consistent  with  the  manufacturer's 
written  specifications  and 
recommendations.  The  basic  inspection 
requirements  include  daily,  weekly, 
monthly,  or  quarterly  inspections  of 
specified  parameters  or  mechanisms 
with  monitoring  of  bag  cleaning  cycles 
by  an  appropriate  method.  To 
demonstrate  continuous  compliance, 
the  proposed  rule  would  require  records 
of  bag  leak  detection  system  alarms  and 


records  dociunenting  conformance  with 
the  operation  and  maintenance  plan,  as 
well  as  the  inspection  and  maintenance 
procedures. 

For  scrubbers,  plants  would  be 
required  to  use  a  CPMS  to  measure  and 
record  the  hourly  average  pressure  drop 
and  scrubber  water  flow  rate.  To 
demonstrate  continuous  compliance, 
plants  would  keep  records  documenting 
conformance  with  the  monitoring 
requirements  and  the  installation, 
operation,  and  maintenance 
requirements  for  the  CPMS. 

For  dry  ESP,  plants  are  required  to 
use  a  COMS  to  measure  and  record  the 
average  hourly  opacity  of  emissions 
exiting  each  stack  of  the  control  device. 
Plants  must  operate  and  maintain  the 
COMS  according  to  the  requirements  in 
40  CFR  63.8  of  the  NESHAP  General 
Provisions  and  Performance 
Specification  1  in  40  CFR  part  60. 
appendix  B.  These  requirements  include 
a  quality  control  program  that  consists 
of  a  daily  calibration  drift  assessment, 
quarterly  performance  audit,  and  annual 
zero  alignment. 

F.  What  are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

The  proposed  notification, 
recordkeeping,  and  reporting 
requirements  are  based  on  the  NESHAP 
General  Provisions  in  40  CFR  part  63, 
subpart  A.  Table  2  of  the  proposed  rule 
lists  each  of  the  requirements  in  the 
General  Provisions  (§§  63.2  through 
63.15)  with  an  indication  of  whether 
they  do  or  do  not  apply. 

The  plant  owner  or  operator  is 
required  to  submit  each  initial 
notification  required  in  the  NESHAP 
General  Provisions  that  applies  to  their 
plant.  These  include  an  initial 
notification  of  applicability  with  general 
information  about  the  plant  and 
notifications  of  performance  tests  and 
compliance  status. 

Plants  are  required  to  maintain  the 
records  required  by  the  NESHAP 
General  Provisions  that  are  necessary  to 
document  compliance,  such  as 
performance  test  results;  copies  of 
startup,  shutdown,  and  malfunction 
plans  and  associated  corrective  action 
records;  monitoring  data;  and  inspection 
records.  Except  for  the  operation  and 
maintenance  plan  for  control  devices, 
the  fugitive  dust  emissions  control  plan, 
and  the  testing  plan,  all  records  must  be 
kept  for  a  total  of  5  years,  with  the 
records  frt>m  the  most  recent  2  years 
kept  onsite.  The  proposed  rule  would 
require  that  the  operation  and 
maintenance  plan  for  control  devices 
subject  to  an  operating  limit,  the  fugitive 
dust  emissions  control  plan,  and  the 
testing  plan,  be  kept  onsite  and 


available  for  inspection  upon  request  for 
the  life  of  the  aff^ected  source  or  until 
the  affected  source  is  no  longer  subject 
to  the  rule  requirements. 

Semiaimual  reports  are  required  for 
any  deviation  from  an  emission 
limitation,  including  an  operating  limit. 
Each  report  is  due  no  later  than  30  days 
after  the  end  of  the  reporting  period.  If 
no  deviation  occurred,  only  a  summary 
report  is  required.  If  a  deviation  did 
occur,  more  detailed  information  is 
required. 

An  immediate  report  is  required  if 
there  were  actions  taken  during  a 
startup,  shutdown,  or  malfunction  that 
were  not  consistent  with  the  startup, 
shutdown,  and  malfunction  plan  and 
the  source  exceeded  its  emission  limit. 
Deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
not  violations  if  the  owner  or  operator 
demonstrates  to  the  authority  with 
delegation  for  enforcement  that  the 
source  was  operating  in  accordance 
with  the  startup,  shutdown,  and 
malfunction  plan. 

Plants  must  also  submit  the  fugitive 
dust  emissions  control  plan,  testing 
plan,  and  all  operation  and  maintenance 
plans  on  or  before  the  applicable 
compliance  date  to  the  Administrator  or 
delegated  authority. 

G.  What  are  the  Compliance  Deadlines? 

The  owner  or  operator  of  an  existing 
affected  source  must  comply  within 
(DATE  3  YEARS  AFTER  PUBLICATION 
OF  THE  FINAL  RULE  IN  THE 
FEDERAL  REGISTER).  New  or 
reconstructed  sources  that  startup  on  or 
before  the  effective  date  of  the  final  rule 
must  comply  by  the  effective  date  of  the 
final  rule.  New  or  reconstructed  sources 
that  startup  after  the  effective  date  of  the 
final  rule  must  comply  upon  initial 
startup. 

m.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Affected 
Sources? 

An  affected  source  is  the  collection  of 
equipment,  processes  and  activities 
.  within  a  source  category  to  which  an 
emission  limitation,  work  practice 
standard,  or  other  regulatory 
requirement  in  a  MACT  standard  will 
apply.  Depending  on  circumstance,  we 
have  adopted  broader  or  narrower 
definitions  of  affected  source.  In  some 
instances,  we  have  adopted  a  definition 
as  broad  as  all  processes,  equipment  and 
activities  at  a  source,  while  in  other 
instances,  we  have  defined  affected 
source  as  narrowly  as  a  single  piece  of 
equipment.  The  selection  of  affected 


Federal  Register /Vol.  67,  No.  243  /  Wednesday,  December  18.  2002  /  Proposed  Rules  77569 


source  is  guided  by  the  consideration  of 
many  factors  including  similarities  and 
dissimilarities  in  emission  units  in 
terms  of  their  size,  type,  and  HAP 
emissions  potential;  the  functional 
relationship  of  an  emission  unit  or 
grouping  of  units  within  a  plant  or 
process;  and  the  effect  of  an  affected 
soiuce  definition  on  when  and  where 
new  source  MACT  should  apply. 

We  considered  three  different 
approaches  for  designating  the  affected 
source:  the  entire  taconite  iron  ore 
processing  plant,  groups  of  emission 
points,  and  individual  emission  points. 
In  selecting  the  affected  sources  for 
regulation,  we  identified  each  HAP- 
emitting  operation,  the  HAP  emitted, 
and  the  quantity  of  HAP  emissions  from 
individual  or  groups  of  emissions 
points.  We  determined  that  establishing 
the  entire  plant  as  the  affected  source 
does  not  take  into  account  differences  in 
the  quantity  and  types  of  HAP  emitted 
by  different  processing  operations.  We 
also  determined  that  establishing  each 
individual  emission  point  as  the 
affected  source  does  not  take  advantage 
of  similarities  among  certain  processing 
operations.  We  concluded  that  the  most 
appropriate  approach  is  to  designate  the 
group  of  emission  points  associated 
with  each  major  process  area  as  an 
affected  source.  The  resulting  affected 
sources  are  ore  crushing  and  handling 
operations,  each  indurating  furnace; 
finished  pellet  handling  operations,  and 
each  ore  dryer. 

As  previously  mentioned,  the  term 
affected  source  is  used  primarily  as  a 
means  of  specifying  what  equipment  or 
activities  would  be  affected  by  the 
proposed  standards.  In  addition,  the 
.term  affected  soiurce  serves  to  define 
where  new  source  MACT  applies. 
Specifically,  the  General  Provisions  of 
40  CFR  part  63  define  the  terms 
"construction"  and  "reconstruction" 
with  reference  to  the  term  affected 
source  and  provide  that  new  source 
MACT  applies  when  construction  and 
reconstruction  occur.  When  establishing 
the  affected  sources  for  these  proposed 
standards,  we  recognized  that  selecting 
a  narrow  definition  of  affected  source 
(e.g.,  each  crusher,  conveyor,  and  bin) 
would  cause  new  source  MACT 
requirements  to  be  triggered  more 
frequently  than  if  the  affected  source 
were  defined  as  a  collection  of 
equipment  (e.g.,  all  ore  crushing  and 
handling  emission  units).  We  do  not 
believe  diat  the  replacement  of  an 
individual  emission  unit  that  is  part  of 
a  larger  integrated  process  should  trigger 
new  source  MACT.  Therefore,  we 
established  affected  sources  for  ore 
crushing  and  handling  and  finished 
pellet  handling  that  represent 


collections  of  equipment,  rather  than 
individual  units. 

During  the  development  of  the 
affected  soiuce  definitions,  we   • 
considered  combining  the  two  affected 
soiux:es  into  one  due  to  similarities  in 
emission  characteristics  and  controls. 
However,  we  decided  not  to  do  so  due 
to  differences  in  the  physical  location 
and  organization  of  the  imits. 
Specifically,  ore  crushing  handling 
units  are  located  upstream  of  the 
indurating  furnace,  and  the  finished 
pellet  handling  units  are  located 
downstream  of  the  indurating  furnace. 
As  a  result,  the  grouping  of  units  that 
comprised  the  affected  sources  are 
typically  located  in  different  buildings 
at  different  parts  of  the  plant.  In 
addition,  ore  crushing  handling  units 
are  organized  with  respect  to  the 
crushing  lines,  whereas  finished  pellet 
handling  units  are  organized  with 
respect  to  the  indurating  furnace  lines. 

'The  ore  crushing  and  nandling 
affected  source  consists  of  the  collection 
of  equipment  and  operations  needed  to 
produce  crushed  ore  smtable  for 
processing  into  green  pellets.  Emission 
units  include  ore  crushers  (primary, 
secondary,  and  tertiary),  screens, 
conveyors,  storage  bins,  and  transfer 
points.  The  ore  crushing  and  h'^ndling 
affected  source  begins  where  c.  ude 
taconite  iron  ore  is  dumped  into  the 
primary  crusher  and  ends  where  the 
unfired  (green)  pellets  enter  the 
indurating  furnace.  We  grouped  all  of 
these  emission  units  into  the  one 
affected  source  based  on  their  functional 
relationship,  the  similarity  of  their  HAP 
emission  characteristics,  and  the 
considerations  for  new  soiut:e  MACT 
stated  above.  The  only  HAP  emitted 
frtam  these  units  are  metallic  HAP, 
primarily  manganese.  We  compared  the 
outlet  PM  concentrations  for  the 
different  types  of  emission  units  (i.e., 
crushers,  conveyors,  bins,  screens,  and 
transfer  points)  and  crushing  stage 
(primary,  secondary,  and  tertiary)  and 
observed  no  discemable  difference  in 
emissions.  In  addition,  grouping  all  the 
ore  crushing  and  handling  emission 
units  into  one  affected  source  will  allow 
sources  more  flexibility  in  developing 
control  strategies  for  achieving 
compliance. 

An  wet  process  operations,  including 
wet  milling,  magnetic  separation, 
hydraulic  separation,  chemical  flotation, 
and  concentrate  thickening  in  the 
concentrator  area,  and  vacuum  disk 
filters  and  balling  drums  in  the 
pelletizing  area,  are  excluded  from  the 
rule  because  the  water  effectively 
suppresses  all  emissions  from  these 
operations.  Operations  associated  with 
the  handling  of  limestone/ dolomite  and 


bentonite  are  also  excluded  since  they 
produce  no  HAP  emissions. 

The  finished  pellet  handling  affected 
source  consists  of  the  following 
emission  units:  conveyors,  storage  bins, 
screens,  and  transfer  points.  The 
finished  pellet  handling  affected  source 
begins  at  the  indurating  furnace 
discharge  and  ends  where  the  finished 
pellets  are  stockpiled.  We  grouped  all  of 
these  emission  units  into  the  finished 
pellet  handling  affected  source  based  on 
the  similarity  of  their  HAP  emission 
characteristics  and  process  equipment 
type.  The  only  HAP  emitted  by  these 
units  are  metallic  HAP,  primarily 
manganese.  We  compared  the  outlet  PM 
concentrations  for  the  different  types  of 
emission  units  [i.e.,  conveyors,  bins, 
screens,  and  transfer  points)  and 
observed  no  discemable  difference  in 
emissions.  Therefore,  we  do  not  believe 
that  subcategorization  of  the  finished 
pellet  handling  affected  source  is 
warranted. 

Unlike  the  ore  crushing  and  handling 
and  finished  pellet  handling  affected 
sources,  we  have  selected  a  narrower 
definition  of  affected  soiirce  for 
indurating  furnaces  by  defining  the 
affected  source  as  each  individual 
furnace,  rather  than  the  collection  of 
indurating  furnaces  at  a  particular  plant. 
We  defined  each  indurating  furnace  as 
a  separate  affected  source  because 
furnaces  are  independent  emission 
units.  As  independent  emission  units, 
each  indurating  furnace  has  it  own 
dedicated  emission  controls.  In  contrast, 
emissions  from  several  ore  crushing  and 
handling  and  finished  pellet  handling 
process  units  are  often  combined  and 
vented  to  a  shared  control  device.  In 
addition,  since  the  indurating  furnaces 
are  the  most  significant  source  of  HAP 
emissions,  we  wanted  all  new 
indurating  furnaces  to  be  subject  to  new 
source  MACT. 

The  indiirating  furnace  affected 
source  includes  any  furnace,  including 
both  straight  grate  and  grate  kiln 
designs,  in  which  green  pellets  are 
hardened  by  firing  to  a  high  temperature 
of  between  2.200  to  2.500  °F.  The 
indurating  furnace  begins  at  the  point 
where  the  grate  feed  conveyor 
discharges  green  pellets  onto  the 
furnace  traveling  grate  and  ends  where 
the  hardened  pellets  exit  the  finished 
pellet  cooler.  Unlike  ore  crushing  and 
handling  and  finished  pellet  handling 
units,  indurating  furnaces  are 
combustion  sources,  and  as  such,  emit 
substantially  more  HAP.  In  addition  to 
emitting  metallic  HAP.  indurating 
furnaces  emit  acid  gases  (HCl  and  HF) 
and  products  of  incomplete  combustion 
(primarily  formaldehyde). 
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We  are  establishing  subcategories 
within  the  indurating  furnace  affected 
source  to  distinguish  between  the  two 
types  of  furnace  designs — grate  kiln  and 
straight  grate.  We  have  determined  that 
grate  kiln  furnaces  are  higher  emitting 
sources  than  straight  grate  furnaces  due 
to  physical  and  operational  differences 
that  affect  emissions  and  the 
controllability  of  emissions. 

First,  the  grate  kiln  furnaces  are  larger 
than  straight  grate  units  with  annual 
production  rates  approximately  30 
percent  higher  than  that  of  the  straight 
grate  furnaces.  Second,  the  grate  kiln 
furnaces  are  composed  of  two  furnace 
sections,  a  continuous  grate  followed  by 
a  rotary  kUn,  while  the  straight  grate 
furnaces  include  only  a  continuous 
grate. 

In  the  grate  kiln,  the  pellets  drop  off 
a  conveyor  into  the  kiln  and  then 
tumble  in  the  kiln  as  it  rotates.  As  a 
result,  there  is  substantially  more 
disturbance  of  the  pellets  in  the  grate 
kiln  furnace  which  contributes  to  an 
increase  in  pellet  breakage  and  in  the 
entrainment  of  particles  in  the  air 
stream  and  causing  higher  PM  loadings 
and  HAP  emissions.  In  addition,  the 
average  volume  of  air  flowing  through  a 
grate  kiln  furnace  is  more  than  twice  the 
average  volume  of  air  flowing  through  a 
straight  grate  furnace.  The  greater  air 
flow  in  grate  kilns  causes  more 
entrainment  of  particles  in  the  air 
stream,  causing  higher  exhaust  gas  PM 
loadings  and  HAP  emissions.  Available 
test  data  show  that,  when  processing 
magnetite  ore,  PM  loadings  for  grate 
kilns  aie  twice  that  of  straight  grate 
furnaces.  Because  grate  kiln  furnaces 
and  straight  grate  furnaces  have  unique 
physical  and  operational  differences 
that  affect  emissions  and  the 
controllability  of  emissions,  we  have 
subcategorized  based  on  furnace  type. 

We  have  also  concluded  that,  within 
the  grate  kiln  furnace  subcategory, 
higher  PM  emissions  are  observed  when 
hematite  ore  is  processed  rather  than 
magnetite  ore.  For  example,  PM 
emissions  for  one  furnace  were 
measured  at  0.004  gr/dscf  when  the 
furnace  was  processing  magnetite. 
When  the  same  furnace  was  processing 
hematite,  the  PM  emissions  were 
measured  at  0.018  gr/dscf.  Contributing 
factors  to  the  higher  emissions  include 
the  fact  that  the  hematite  ore  pellets  are 
finer  grained  and  subject  to  a  higher 
breakage  rate.  As  a  result  of  the  higher 
inlet  PM  loading,  the  controlled  outlet 
PM  emissions  are  higher  when 
processing  hematite  than  when 
processing  magnetite.  Therefore,  to 
account  for  this  difference  in  emissions, 
we  are  making  a  distinction  on  the  basis 
of  ore  type  within  grate  kilns.  There  are 


only  two  grate  kiln  furnaces  that  process 
hematite.  Both  of  these  indurating 
furnaces  are  located  at  the  same  plant  in 
Michigan.  These  furnaces  process 
hematite  approximately  eight  months  of 
the  year  and  process  magnetite  the 
remainder  of  the  year.  There  are  no 
straight  grate  indurating  furnaces 
processing  hematite. 

Emissions  from  cooler  vent  stacks  are 
excluded  frt>m  the  indurating  furnace 
affected  source  based  on  the  large  size 
of  the  particles  and  the  relatively  low 
concentration  of  particulate  emissions. 
Test  data  indicate  that  PM  emissions 
from  cooler  vent  stacks  are  primarily 
coarse  PM  with  80  percent  of  the  PM 
larger  than  50  microns  and  only  less 
than  1  percent  smaller  than  10  microns. 
Uncontrolled  PM  emissions  from  cooler 
vent  stacks  are  typically  around  0.04  gr/ 
dscf.  Cooler  vent  stacks  are  currently 
not  controlled  at  any  of  the  existing 
taconite  plants.  In  Minnesota,  cooler 
vent,  stacks  are  subject  to  the  State's 
requirements  that  limit  the  PM 
concentrations  based  on  voliunetric 
flow  rate.  Based  on  typical  volimietric 
flow  rates  in  cooler  vent  stacks,  the 
Industrial  Process  Equipment  Rule 
(IPER)  limit  values  range  from  0.04  to 
0.05  gr/dscf.  In  Michigan,  cooler  vent 
stacks  are  not  recognized  as  emission 
points  and  are  not  addressed  in 
operating  permits. 

Similar  to  the  indurating  furnace 
affected  source,  we  have  selected  a 
narrow  definition  of  affected  source  for 
ore  dryers  by  deHning  the  affected 
source  £is  each  individual  ore  dryer, 
rather  than  the  collection  of  ore  dryers 
at  a  particular  plant.  We  deBned  each 
ore  dryer  as  a  separate  affected  source 
because  ore  dryers  are  independent 
emission  units  with  their  own  dedicated 
emission  control  devices.  There  are  only 
two  ore  dryers,  and  both  are  located  at 
the  same  plant  in  Michigan.  The 
concentrate  from  the  Michigan  plant 
contains  a  higher  percentage  of  fine 
particles  than  other  taconite  operations 
and,  therefore,  requires  additional 
drying.  The  ore  dryers  are  located  just 
upstream  of  the  balling  drum.  Both 
dryers  are  rotary  designs  that  tumble  the 
wet  taconite  ore  concentrate  through  a 
heated  air  stream  to  reduce  the  amount 
of  entrained  moisture  in  the  taconite  ore 
concentrate. 

B.  How  Did  We  Select  the  Pollutants? 

Pollutants  emitted  by  plants  in  the 
taconite  iron  ore  processing  source 
category  include  metallic  HAP 
(primarily  naturally  occurring 
compounds  of  manganese,  arsenic,  lead, 
nickel,  and  chromium,  and  lesser 
quantities  of  mercury),  organic  HAP 
resulting  frx>m  incomplete  combustion 


(mainly  formaldehyde),  and  acid  gases 
(hydrochloric  acid  and  hydrofluoric 
acid). 

Metallic  HAP  are  emitted  from  ore 
crushing  and  handling  units,  indurating 
furnaces,  finished  pellet  handling  units, 
and  ore  dryers.  We  determined  that  it  is 
not  practical  to  establish  individual 
standards  for  each  metallic  HAP  that 
could  be  present  in  the  various 
processes  [e.g..  separate  standards  for 
manganese  compound  emissions, 
separate  standards  for  lead  compoimd 
emissions,  and  so  forth  for  each  metal 
compoimd  group  listed  as  HAP  and 
which  potentially  could  be  present). 
When  released,  each  of  the  metallic 
HAP  compoimds,  except  elemental 
mercury,  behave  as  PM.  As  a  result, 
strong  correlations  exist  between  PM 
emissions  and  emissions  of  the 
individual  metallic  HAP  compounds. 
Control  technologies  used  for  the 
reduction  of  PM  emissions  achieve 
comparable  levels  of  reduction  of 
metallic  HAP  emissions.  Standards 
requiring  good  control  of  PM  emissions 
will  also  achieve  a  similar  level  of 
control  of  metallic  HAP  emissions. 
Therefore,  we  are  establishing  standards 
for  total  PM  as  a  surrogate  pollutant  for 
the  individual  metallic  HAP. 
Establishing  separate  standards  for  each 
metallic  HAP  would  impose  costly  and 
significantly  more  complex  compliance 
and  monitoring  requirements.  In 
addition,  establishing  separate 
standards  for  each  metallic  HAP  would 
achieve  little,  if  any,  HAP  emissions 
reductions  beyond  what  would  be 
achieved  using  the  total  PM  surrogate 
pollutant  approach. 

Products  of  incomplete  combustion, 
such  as  formaldehyde,  are  released  frt>m 
indurating  furnaces  at  very  low 
concentrations  as  a  result  of  the  burning 
of  fuels,  such  as  natural  gas. 
Formaldehyde  has  been  measured 
through  stack  testing  at  concentrations 
that  are  typically  less  than  1  ppm. 

Formamehyde  emissions  are  currently 
uncontrolled.  Existing  PM  emission 
controls  on  indurating  furnaces  include 
ESP  and  wet  scrubbers,  neither  of  which 
are  capable  of  controlling  formaldehyde. 
In  addition,  since  formaldehyde 
emissions  are  produced  as  a  byproduct 
of  burning  fuels,  generally  natural  gas, 
taconite  plants  cannot  lower  their 
formaldehyde  emissions  by  switching 
raw  materials  or  changing  fuels. 

We  know  of  no  feasible  control 
technology  for  reducing  formaldehyde 
emissions  at  these  extremely  low 
concentrations  and  at  the  exhaust  gas 
temperatures  typically  encountered  at 
indurating  furnaces.  The  only  known 
technology  for  the  control  of 
formaldehyde  emissions  at 
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concentrations  of  less  than  1  ppm  is 
thermal  catalytic  oxidation  in  which 
formaldehyde  is  contacted  with  a 
precious  metal  catalyst  in  the  presence 
of  oxygen  and  high  temperature  (650  to 
1,350  °F)  to  yield  carbon  dioxide  and 
water.  Destruction  efficiencies  of  85  to 
90  percent  have  been  demonstrated  on 
formaldehyde  emissions  contained  in 
the  exhaust  gas  from  stationary 
combustion  turbines  at  concentrations 
in  the  parts  per  billion  range  and 
temperatures  of  1,000°F  or  higher. 
Destruction  efficiencies,  however, 
decrease  exponentially  at  reaction 
temperatures  below  650°F,  down  to 
eventually  less  than  10  percent  at 
exhaust  gas  temperature  of  300°F  or 
less,  which  is  typical  of  most  indurating 
furnaces.  Accordingly,  the  binning  of 
large  quantities  of  additional  fuel,  such 
as  natural  gas,  would  be  needed  to  heat 
the  exhaust  gases  to  the  desired 
temperature,  which  would  generate 
additional  quantities  of  carbon  dioxide 
(a  global  warming  gas)  and  nitrogen 
oxides  (an  ozone  precursor).  In  addition, 
given  the  large  volume  of  exhaust  gas  to 
be  treated,  on  the  order  of  several 
hundred  thousand  cubic  feet  per  minute 
per  furnace,  and  the  complexity  of 
retrofitting  multiple  stacks  with  gas 
burners  and  thermal  catalytic  oxidation 
units,  the  capital  cost  and  operating  cost 
for  control  would  be  enormous. 

Since  formaldehyde  emissions  are 
currently  uncontrolled,  we  conclude 
that  the  MACT  floor  for  formaldehyde  is 
no  emissions  reduction.  In  addition,  due 
to  the  severe  technical  and  economic 
constraints  of  controlling  formaldehyde 
at  high  volumetric  flow  rates,  very  low 
concentrations  and  relatively  low 
temperatures,  we  conclude  that  no 
beyond-the-floor  control  is  feasible. 
Accordingly,  specific  emission 
limitations  for  formaldehyde  are  not 
included  in  the  proposed  rule. 

Acid  gases  (hydrochloric  acid  and 
hydrofluoric  acid)  are  also  emitted  from 
indurating  furnaces  at  very  low 
concentrations,  typically  less  than  3 
ppm.  Acid  gases  are  formed  in  the 
indurating  furnace  due  to  the  presence 
of  chlorides  and  fluorides  in  pellet 
additives,  such  as  dolomite  and 
limestone.  The  taconite  industry  has  not 
installed  equipment  to  specifically 
control  acid  gases.  The  MACT  floor  for 
acid  gases  was  determined  to  be  no 
emissions  reduction.  Unlike 
formaldehyde,  some  air  pollution 
control  devices  currently  used  by  the 
industry  to  reduce  PM  emissions  can 
achieve  incidental  control  of  acid  gases. 
Due  to  the  strong  affinity  of  these  acid 
gases  for  water,  control  equipment  that 
use  water,  such  as  wet  wsill  electrostatic 
precipitators  and  wet  scrubbers,  have 


the  capability  of  reducing  hydrochloric 
acid  and  hydrofluoric  acid  emissions 
substantially.  Therefore,  a  specific 
emission  limitation  for  acid  gases  is  not 
included  in  today's  proposal. 

Indurating  furnaces  are  also  a  source 
of  mercury  emissions.  Mercury  is  a 
naturally  occurring  element  in  the 
taconite  ore.  As  the  taconite  pellets  are 
heated  in  the  furnace,  the  naturally 
occurring  mercury  compounds  are 
volatilizeid.  The  key  factor  affecting 
emissions  is  the  mercury  content  of  the 
ore.  Currently,  none  of  die  plants  in  this 
industry  have  installed  controls  for 
mercury  emissions.  We  also  have  not 
been  able  to  identify  any  currently 
employed  operating  practices  which 
effectively  reduce  mercury  emissions. 
Since  specific  controls  for  mercury  are 
not  currently  present  in  the  industry 
and  operating  practices  which 
effectively  reduce  mercury  emissions 
have  not  been  identified,  the  MACT 
floor  for  mercury  was  determined  to  be 
no  emissions  reduction.  In  evaluating 
potential  above-the-floor  options,  we 
were  unable  to  identify  any  viable 
control  technologies  or  operating 
practices  for  achieving  reductions  in 
mercury  emissions  from  indurating 
furnaces  at  taconite  iron  ore  plants.  As 
a  result,  a  specific  emission  limitation 
for  mercury  has  not  been  included  in 
the  proposed  rule.  We  will  reevaluate 
the  feasibility  of  controlling  mercury 
emissions  from  taconite  iron  ore  plants 
as  part  of  the  assessment  for  residual 
risk  standards. 

Due  to  the  nature  of  the  taconite  iron 
ore  deposits  on  thq  Mesabi  Range  in 
Northeast  Minnesota,  there  is  some 
potential  for  the  occurrence  of 
contaminant  asbestos  in  some  taconite 
ore  mining  areas.  Asbestos  is  the  name 
applied  to  a  group  of  six  different 
minerals  that  occur  naturally  in  the 
environment.  These  minerals  are  made 
up  of  long  thin  fibers  similar  to 
fiberglass.  The  concern  is  mainly 
limited  to  two  taconite  plants  located  at 
the  eastern  end  of  the  Mesabi  Range 
where  acicular  (needle-like)  minerals 
may  be  present  in  the  ore. 

Asbestos  emissions  are  currently 
regulated  under  NESHAP  promulgated 
in  April  1984  (40  CFR  part  61,  subpart 
M)  that  regulate  the  milling  of 
commercial  asbestos  and  the 
manufacturing  and  fabricating  of 
asbestos  products.  The  provisions  of  the 
NESHAP  also  apply  to  the  demolition 
and  renovation  of  buildings  where 
asbestos-containing  material  is  present. 
The  NESHAP  do  not  apply  to  ore  or 
other  mineral  processing  operations  that 
may  contain  asbestos  as  a  contaminant. 
A  work  group  within  EPA  is  currently 
studying  the  complex  issues  involved 


with  asbestos  emissions  from 
beneficiation  and  subsequent  processing 
of  minerals  where  asbestos  may  be 
present  as  a  contaminant.  That  study 
was  initiated  in  response  to  the  events 
surrounding  exposures  of  citizens  to 
asbestos  which  occurred  as  a 
contaminant  in  a  vermiculite  mine  in 
Libby,  Montana.  The  work  group  has 
developed  an  action  plan  which 
identifies  steps  necessary  to  gather  the 
information  that  EPA  needs  to  decide 
whether  regulations  for  sources  of 
contaminant  asbestos  are  warranted. 
The  work  group  has  targeted  vermiculite 
mining  and  processing  operations  as  the 
first  priority  in  the  study.  The  work 
group  also  plans  to  study  asbestos  that 
occurs  as  a  contaminant  from  other 
mining  and  processing  operations, 
including  taconite  ore  mining  and 
processing.  Decisions  on  whether  to 
regulate  asbestos  that  occurs  as  a 
contaminant  in  taconite  ore  mining  and 
processing  and  other  potential 
industries  will  be  based  on  information 
gathered  in'the  study. 

C.  How  Did  We  Determine  the  Bases  and 
Levels  of  the  Proposed  Standards? 

We  have  taken  alternative  approaches 
to  establishing  the  MACT  floor, 
depending  on  the  type,  quality,  and 
applicability  of  available  data.  The  three 
approaches  most  conunonly  used 
involve  reliance  on  the  following:  State 
and  Federal  regulations  or  permit  limits, 
source  test  data  that  characterize  actual 
emissions,  and  use  of  a  technology  floor 
with  an  accompanying  demonstrated 
achievable  emission  level  that  accounts 
for  process  and/or  air  pollution  control 
device  variability.  We  evaluated  each  of 
these  MACT  floor  approaches  when 
developing  the  MACT  floor  for  each  of 
the  four  affected  sources:  Ore  crushing 
and  handling,  indurating  furnaces, 
finished  pellet  handling,  and  ore  dryers. 
As  previously  discussed  in  this 
preamble,  we  are  establishing  standards 
for  total  PM  as  a  surrogate  pollutant  for 
individual  metallic  HAP  compounds. 

1.  Ore  Crushing  and  Handling  and 
Finished  Pellet  Handling 

Although  ore  crushing  handling  and 
finished  pellet  handling  are  defined  as 
separate  affected  sources,  we  combined 
the  available  test  data  on  both  sources 
for  the  MACT  floor  and  MACT  analyses. 
This  is  consistent  with  our  usual 
practice  in  developing  MACT  standards 
in  organizing,  as  appropriate,  the 
available  information  for  similar  HAP- 
emitting  equipment  into  related  groups 
for  the  purpose  of  determining  MACT 
floors  and  MACT;  yet.  as  appropriate, 
maintaining  separate  affected  source 
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definitions  for  the  purpose  of  defining 
the  applicability  of  relevant  standards. 

We  identified  264  emission  units 
within  the  ore  crushing  and  handling 
afiected  source  and  82  emission  units 
within  the  finished  pellet  handling       ^ 
affected  source  at  the  eight  taconite 
plants  (346  emission  imits  total). 
Particulate  matter  emissions  from  both 
operations  are  controlled  primarily  with 
mediimi  energy  wet  scrubbers  (/.e., 
venturi-rod  scrubbers,  impingement 
scrubbers,  and  marble  bed  scrubbers). 
Baghouses,  low  energy  wet  scrubbers 
(i.e..  rotoclones),  multiclones,  and  ESP 
are  also  used. 

Relative  to  State  and  Federal 
regulations  and  permit  conditions,  some 
of  the  ore  crushing  and  handling  and 
finished  pellet  handling  emission  units 
in  Minnesota  are  subject  to  the  new 
source  performance  standards  (NSPS) 
for  metallic  mineral  processing  plants 
(40  CFR  part  60,  subpart  LL).  The  NSPS 
Umit  PM  emissions  fit}m  each  affected 
emission  unit  to  0.022  gr/dscf.  However, 
most  of  the  ore  crushing  and  handling 
and  finished  pellet  handling  emission 
units  in  Minnesota  are  subject  to  the 
IPER.  The  Minnesota  IPER  establishes 
PM  concentration  emission  limits  as  a 
function  of  volumetric  flow.  The 
emission  limit  becomes  more  stringent 
as  volumetric  flow  increases.  Particulate 
matter  emission  limits  for  ore  crushing 
and  handling  and  finished  pellet 
handling  units  under  the  IPER  range 
from  approximately  0.030  gr/dscf  to 
approximately  0.095  gr/dscf.  Due  to  its 
proximity  to  Lake  Superior,  one  of  the 
Minnesota  plants  is  subject  to  the 
following  more  stringent  limits:  0.002 
gr/dscf  for  tertiary  crushing  and  some 
storage/ transfer  points,  0.010  gr/dscf  for 
cobbing  and  some  storage/transfer 
points,  and  0.030  gr/dscf  for  the  rest  of 
the  emission  points.  The  two  taconite 
plants  in  Michigan  are  subject  to  a  State 
PM  emission  limit  of  0.1  pounds  of  PM 
per  1,000  pounds  of  exhaust  gas,  which 
equates  to  0.052  gr/dscf. 

The  PM  emissions  tests  data  used  in 
the  MACT  analysis  covers  60  emission 
units,  which  accounts  for  17  percent  of 
the  combined  346  ore  crushing  and 
handling  and  finished  pellet  handling 
emission  units  in  the  source  category. 
Included  are  representative  data  on  all 
crushing  stages,  screening  operations, 
conveyor  transfer  points,  and  storage 
bins,  as  well  as  finished  pellet  screening 
operations  and  conveyor  transfer  points. 
These  tests  also  cover  the  full  range  of 
control  devices  applied  to  both  emission 
units.  Each  test  is  composed  of  three,  1- 
hour  test  nms  expressed  in  PM 
concentration  units  of  gr/dscf. 

We  compared  these  60  data  points  on 
actual  emissions  to  the  State  and 


Federal  emissions  limitations  to 
determine  whether  the  limitations 
provided  a  reasonably  realistic 
representation  of  actual  emissions  and 
performance.  Based  on  this  comparison, 
it  is  clear  that  actual  PM  emissions  are 
considerably  lower  than  the  levels 
allowed  by  the  State  emission  limits  and 
the  metallic  mineral  processing  NSPS, 
and  that  the  State  and  Federal  PM 
emission  limits  do  not  realistically 
represent  performance  achieved  in 
practice  by  the  best  performing  sources. 
Test  results  in  the  data  pool  are  on  the 
order  of  0.002  to  0.010  gr/dscf,  which  is 
substantially  below  that  generally 
allowed  under  the  State  and  Federal 
emissions  limitations  cited  above. 

We  evaluated  the  test  data  by  process 
stage  (i.e.,  primary  crushing,  secondary 
crushing,  tertiary  crushing,  grate  feed, 
and  finished  pellet  handling)  to 
determine  whether  PM  emissions  varied 
depending  on  process  stage.  We  found 
no  discemable  differences  in  the  types 
of  controls  or  the  level  of  controlled  PM 
emissions  among  the  various  process 
stages.  Consequently,  we  concluded  that 
distinguishing  among  process  stages 
was  unnecessary,  and  that  it  was 
feasible  to  establish  one  PM  emission 
limit  that  would  apply  to  all  ore 
crushing  and  handling  and  finished 
pellet  handling  emission  units. 

An  underlying  presumption  when 
setting  MACT  standards  is  that  all 
emission  limitations  must  be  met  or 
complied  with  at  all  times. 
Consequently,  when  establishing  MACT 
floors  and  ultimately  MACT  standards, 
we  must  consider  the  long-term 
variability  in  performance  expected  to 
occur  under  reasonable  worst-case 
conditions  or  circumstances.  We  must 
assure  that  ensuing  standards  reflect  the 
level  of  emissions  control  determined  to 
be  MACT.  We  must  also  assure  that  the 
standards  are  achievable  under  normal 
and  recurring  worst-case  circumstances. 

The  MACT  floor  and  the  MACT  level 
of  control  were  determined  based  on 
each  plant's  flow-weighted  mean  PM 
concentration  for  all  emission  units  in 
both  affected  sources.  By  averaging 
higher  emitting  units  with  lower 
emitting  units,  each  plant's  flow- 
weighted  mean  PM  concentration  value 
takes  into  account  much  of  the 
variability  in  emissions  among  different 
units  within  the  two  affected  sources 
and  provides  what  we  believe  to  be  a 
reasonably  accurate  representation  of 
the  overall  level  of  control  that  is  being 
achieved  by  those  affected  sources. 

We  then  proceeded  to  establish  the 
MACT  floor  based  on  the  pool  of 
credible  data  available  to  us  for  each 
plant.  Of  the  eight  existing  taconite  iron 
ore  plants,  three  plants  were  excluded 


from  the  floor  analysis  due  to  a  lack  of 
sufficient  test  data.  One  of  the  plants 
had  no  PM  emissions  test  data 
whatsoever,  and  the  other  two  plants 
had  only  two  tested  units  each.  Each  of 
the  remaining  five  plants  had  emissions 
test  data  for  6  to  21  units. 

The  first  step  in  the  MACT  floor 
analysis  was  to  calculate  a  flow- 
wei^ted  mean  PM  concentration  value 
(in  gr/dscf)  for  each  of  the  five  plants 
using  the  available  PM  emissions  data 
for  the  ore  crushing  and  handling  and 
finished  pellet  handling  units  at  each 
plant.  For  each  unit  with  a  PM 
emissions  test,  the  total  grains  of  PM 
emitted  during  the  test  was  calculated 
by  multiplying  the  test  average  in  gr/ 
dscf  by  the  test  average  flow  rate  in  dscf. 
Then,  for  each  plant,  the  grains  of  PM 
emitted  by  all  the  tested  units  at  that 
plant  were  totaled.  The  total  grains 
emitted  were  then  divided  by  the  total 
air  flow  for  the  tested  units  (in  dscf)  to 
obtain  the  flow-weighted  mean  PM 
concentration  in  gr/dscf.  The  flow- 
weighted  mean  PM  concentration  values 
(in  gr/dscf)  for  each  of  the  five  plants 
were  0.0047,  0.0050,  0.0059.  0.0114  and 
0.0116.  The  resulting  MACT  floor  for 
the  ore  crushing  and  handling  and 
finished  pellet  handling  affected  sources 
as  determined  using  the  flow-weighted 
mean  PM  concentration  for  the  five 
plants  is  0.008  gr/dscf. 

We  then  examined  a  beyond-the-floor 
alternative.  The  next  increment  of 
tontrol  beyond  the  floor  is  the 
installation  of  impingement  scrubbers 
capable  of  meeting  a  concentration  limit 
of  0.005  gr/dscf.  which  is  equivalent  to 
the  level  of  control  we  anticipate 
requiring  for  new  sources.  We  estimate 
the  additional  capital  cost  of  replacing 
existing  controls  with  new  impingement 
scrubbers  performing  at  a  level  of  0.005 
gr/dscf  to  be  $3.5  million  and  the  total 
annual  cost  to  be  $653,000  per  year.  We 
estimate  the  corresponding  incremental 
reduction  in  HAP  metals  achieved  by 
reducing  the  PM  concentration  frtim 
0.008  to  0.005  gr/dscf  to  be  0.37  tons. 
The  cost  per  ton  of  HAP  is  $1.7  million. 
The  energy  increase  would  be  expected 
to  be  2.870  mega-watt  hours  per  year, 
primarily  due  to  the  energy 
requirements  of  new  scrubbers.  We 
believe  that  the  high  cost,  coupled  with 
the  small  reduction  in  HAP  emissions, 
does  not  justify  this  beyond-the-floor 
alternative  at  this  time.  We  could  not 
identify  any  other  beyond-the-floor 
alternatives.  Consequently,  we  chose  the 
floor  level  of  control  of  0.008  gr/dscf  as 
MACT. 

For  new  ore  crushing  and  handling 
and  new  finished  pellet  handling 
affected  sources,  we  are  selecting  a  PM 
outlet  concentration  of  0.005  gr/dscf  as 
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new  source  MACT.  The  0.005  gr/dscf 
level  corresponds  to  the  best  performing 
source  (plant)  with  the  lowest  flow- 
weighted  mean  PM  concentration. 

2.  Indurating  Furnaces  Processing 
Magnetite 

There  are  21  inducting  furnaces  at 
the  eight  operating  taconite  plants. 
Fourteen  of  the  furnaces  are  grate  kiln 
designs  and  seven  are  straight  grate 
designs.  As  discussed  previously  in  this 
preamble,  we  are  establishing 
subcategories  within  the  indurating 
furnace  affected  source  to  accommodate 
differences  in  the  two  furnace  designs. 
We  have  determined  that  these  furnace 
design  types  have  unique  physical  and 
operational  differences  which  warrant 
their  separation  into  two  subcategories. 
We  are  also  differentiating  the  grate  kiln 
furnaces  based  on  type  of  ore  processed 
(i.e.,  hematite  versus  magnetite  ore). 

We  evaluated  the  existing  State  PM 
emission  limitations  as  an  option  for 
establishing  the  MACT  floor.  However, 
a  comparison  of  the  State  limits  with 
data  on  actual  PM  emissions  shows  that 
the  State  limits  are  generally  much  more 
lenient  than  the  actual  emissions  and,  as 
such,  are  not  appropriate  for 
establishine  the  MACT  floor. 

Most  of  the  indurating  furnaces  in 
Minnesota  are  subject  to  the  State's 
IPER.  Particulate  matter  emission  limits 
for  indurating  furnaces  imder  the  IPER 
range  from  0.025  to  0.05  gr/dscf.  Due  to 
its  proximity  to  Lake  Superior,  one  of 
the  Minnesota  plants,  which  operates 
straight  grate  furnaces,  is  subject  to  a 
more  stringent  State  limit  of  0.01  gr/ 
dscf.  The  two  Michigan  plants,  both  of 
which  operate  grate  kiln  furnaces,  are 
subject  to  State  PM  emission  limits  also 
based  on  air  flow  rates.  One  plant  which 
operates  two  furnaces  has  a  PM 
emission  limit  of  0.065  poimds  of  PM 
per  1 ,000  pounds  of  exhaust  gas,  which 
equates  to  0.04  gr/dscf.  The  other  plant 
which  operates  four  grate  kilns  has  a  PM 
emission  limit  of  0.10  pounds  of  PM  per 
1 ,000  pounds  of  exhaust  gas  for  two 
larger  kilns,  and  0.15  pounds  of  PM  per 
1 ,000  poimds  of  exhaust  gas  for  two 
smaller  kilns.  The  two  emission  limits 
equate  to  0.06  to  0.09  gr/dscf, 
respectively.  By  contrast,  the  available 
information  on  actual  PM  emissions  for 
19  of  21  furnaces  for  which  we  have 
emissions  test  data  indicate  that  the 
actual  emissions  are  considerably  lower 
than  the  levels  allowed  under  the  State 
limits.  The  average  concentration  of 
actual  emissions  measured  from  all  19 
furnaces  when  processing  magnetite 
range  frtjm  0.005  to  0.02  gr/dscf,  which 
is  about  5  times  lower  than  the  typical 
State  limit.  Therefore,  we  concluded 
that  the  State  PM  emission  limits  and 


permit  conditions  do  not  realistically 
represent  the  emission  levels  actually 
achieved  in  practice  by  the  best 
performing  sources. 

We  next  examined  the  available 
emissions  data  to  determine  if  the 
MACT  floor  could  be  based  on  actual 
emissions.  We  have  credible  PM  test 
data  for  six  of  the  seven  straight  grate 
furnaces  and  thirteen  of  the  fourteen 
grate  kiln  furnaces.  The  test  data  for 
each  furnace  consists  of  a  test  for  each 
furnace  stack,  with  multiple  tests  for 
furnaces  that  discharge  through  more 
than  one  stack.  Each  test  consists  of 
three  1-hour  test  runs  expressed  in  gr/ 
dscf.  For  the  furnaces  with  multiple 
stacks,  the  PM  emissions  from  each 
indurating  furnace  were  calculated  as 
the  flow-weighted  mean  concentration 
of  PM  emissions  froiA  all  stacks.  Given 
the  amoimt  and  quality  of  available  PM 
emissions  test  data,  we  conclude  that 
the  available  information  on  actual 
emissions  is  more  than  adequate  for  the 
piupose  of  determining  the  requisite 
MACT  floors  for  new  and  existing 
sources. 

As  a  first  step  in  our  MACT  floor  and 
MACT  analysis  for  indurating  furnaces, 
we  initially  explored  the 
appropriateness  of  using  a  plantwide 
average  approach  similar  to  that  used 
for  ore  crushing  and  handling  and 
finished  pellet  handling.  After  an 
assessment  of  the  available  test  data,  we 
determined  that  thte  plantwide  average 
approach  was  not  feasible  due  to 
insufficient  data,  and  that  an  alternative 
approach  that  focuses  on  individual 
funiace  emissions  rather  than  plantwide 
emissions  is  more  suitable.  For  plants 
using  grate  kiln  furnaces,  we  have 
sufficient  test  data  to  calculate  a 
plantwide  value  for  only  three  of  the 
five  plants.  For  plants  using  straight 
grate  furnaces,  we  have  sufficient  test 
data  to  calculate  a  plantwide  value  for 
only  two  of  the  three  plants.  Therefore, 
due  to  a  lack  of  test  data  on  some 
furnaces,  it  is  not  possible  to  use  a 
plantwide  approach  to  determine  the 
MACT  floor  for  indurating  furnaces. 

As  an  alternative  approach,  we  treated 
each  of  the  21  indurating  furnaces  as 
separate  emission  units.  As  a  first  step, 
we  looked  at  all  furnaces  (straight  grate 
and  grate  kiln)  with  multiple  PM 
emissions  tests  to  account  for  the 
variability  inherent  in  the  performance 
tests.  There  are  12  grate  kiln  furnaces 
and  three  straight  grate  furnaces  for 
which  there  were  two  or  more  emissions 
tests.  To  quantify  the  variability 
between  tests  for  each  of  these  furnaces, 
we  calculated  a  relative  standard 
deviation  (RSD)  for  each  furnace.  The 
RSD  is  calculated  by  dividing  the 
standard  deviation  of  the  data  by  the 


mean  of  the  data  and  multiplying  the 
result  by  100.  The  RSD  provides  a 
measure  of  the  variability  of  the  PM  test 
data  for  each  furnace  relative  to  the 
mean  of  the  PM  test  data  for  each 
furnace.  The  RSD  is  expressed  as  a 
percentage  for  each  furnace,  and  these 
percentages  were  then  compared 
between  furnaces. 

The  variability  between  tests  for  a 
given  indurating  furnace  is  due  to 
normal  variability  in  process  operation 
and  control  device  performance,  as  well 
as  measurement  error.  These  factors 
affect  all  furnaces  similarly,  and  their 
affect  on  emissions  is  largely 
independent  of  furnace  type  and  ore 
type.  Therefore,  we  looked  at  the  range 
of  RSD  values  for  all  furnaces  together 
(grate  kilns  and  straight  grates)  when 
determining  the  overall  variability.  The 
RSD  for  the  15  furnaces  with  multiple 
test  data  ranged  from  9  to  112  percent 
and  averaged  37  percent.  This  indicates 
that  on  average,  the  PM  emissions  tests 
for  each  furnace  are  within  plus  or 
minus  37  percent  of  the  mean  of  the 
emissions  tests. 

We  then  applied  the  average  RSD  of 
37  percent  to  each  emission  test  to 
include  a  measure  of  variability  to  each 
test.  Next,  we  assigned  a  level  of 
performance  to  each  of  the  19  furnaces 
for  which  we  have  actual  emissions 
data.  For  furnaces  for  which  we  have 
two  or  more  tests,  we  chose  the  higher 
of  the  test  results  as  the  representative 
value  of  performance  for  that  furnace. 
We  believe  that  selecting  the  higher  of 
the  test  results  provides  more  assurance 
that  the  inherent  operational  variability 
is  fully  accounted  for  in  the  selection  of 
the  representative  value.  For  furnaces 
for  which  we  have  only  one  test,  we 
used  that  single  test  result  as  the 
assigned  value  of  performance. 

Since  there  are  fewer  than  30  sources 
in  the  straight  grate  and  grate  kiln 
indurating  furnace  subcategories,  the 
MACT  floors  were  determined  using  the 
best  five  performing  sources.  Each 
indurating  furnace  was  then  ranked 
within  its  subcategory  according  to  its 
flow-weighted  mean  concentration  of 
PM  emissions  after  application  of  the 
RSD  adjustment  for  variability.  The  five 
furnaces  in  each  subcategory  with  the 
lowest  adjusted  PM  concentration  were 
identified  as  the  best  performing 
sources.  The  MACT  floor  was  then 
determined  as  the  mean  PM 
concentration  value  for  the  five  best 
performing  sources.  The  adjusted  PM 
concentration  values  for  the  five  best 
performing  straight  grate  furnaces  were 
0.0083,  0.0090,  0.0093,  0.0105,  and 
0.0126.  The  mean  of  the  five  best 
performing  straight  grate  furnaces  was 
determined  to  be  0.010  gr/dscf.  The 
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adjusted  PM  concentration  values  for 
the  five  best  performing  grate  kiln 
furnaces  were  0.0085,  0.0090.  0.0111, 
0.0123.  and  0.0123.  The  mean  of  the  five 
best  performing  grate  kiln  furnaces  was 
determined  to  be  0.011  gr/dscf. 

We  then  examined  a  beyond-the-floor 
option.  The  next  increment  of  control 
beyond  the  floor  is  the  installation  of 
venturi  scrubbers  or  dry  ESP  capable  of 
meeting  a  concentration  limit  of  0.006 
gr/dscf.  which  is  equivalent  to  the  level 
of  control  required  for  new  straight  grate 
furnaces  and  new  grate  kiln  furnaces. 
For  straight  grate  furnaces,  we  estimate 
the  additional  capital  cost  of  going  firom 
a  level  of  0.010  gr/dscf  to  a  level  of 
0.006  gr/dscf  to  be  $71.2  million  and  the 
total  annual  cost  to  be  $11.4  million  per 
year.  We  estimate  the  corresponding 
additional  reduction  in  HAP  achieved 
from  straight  grate  furnaces  to  be  30 
tons.  The  cost  per  ton  of  HAP  for 
straight  grate  furnaces  is  $379,000/ton. 
The  energy  increase  would  be  expected 
to  be  17.139  mega-watt  hours  per  year, 
primarily  due  to  the  energy 
requirements  of  new  wet  scrubbers  and 
dry  ESP.  For  grate  kiln  furnaces,  we 
estimate  the  additional  capital  cost  of 
going  from  a  level  of  0.01 1  gr/dscf  to  a 
level  of  0.006  gr/dscf  to  be  $28.5  million 
and  the  total  annual  cost  to  be  $5.3 
million  per  year.  We  estimate  the 
corresponding  additional  reduction  in 
HAP  achieved  from  grate  kilns  to  be 
12.8  tons.  The  cost  per  ton  of  HAP  for 
grate  kiln  furnaces  is  $414,000/ton.  The 
energy  increase  would  be  expected  to  be 
36,297  mega-watt  hours  per  year, 
primarily  due  to  the  energy 
requirements  of  new  wet  scrubbers  and 
dry  ESP.  We  believe  that  the  high  cost, 
coupled  with  the  small  reduction  in 
HAP  emissions,  does  not  justify  this 
beyond-the-floor  alternative  for  either 
furnace  subcategory.  We  could  not 
identify  any  other  beyond-the-floor 
alternatives.  Consequently,  we  chose  the 
MACT  floor  levels  of  control  of  0.010  gr/ 
dscf  for  straight  grate  furnaces  and  0.01 1 
gr/dscf  for  grate  kiln  furnaces  as  MACT 
for  existing  indurating  furnace. 

For  the  new  source  N4ACT  analysis, 
we  did  not  adjust  the  PM  emissions  test 
results  for  variability.  We  believe  that  a 
variability  adjustment  is  not  necessary 
because  new  emission  controls  can  be 
engineered  to  account  for  variability  in 
process  operation  and  control  device 
performance,  as  well  as  measurement 
error.  We  ranked  the  representative  PM 
concentrations  for  each  straight  grate 
furnace  and  for  each  grate  kiln  furnace 
from  the  lowest  to  the  highest  values. 

We  selected  the  furnace  with  the 
lowest  PM  outlet  concentration  of  0.006 
gr/dscf  as  new  source  MACT  for  new 
straight  grate  indurating  furnaces.  We 


believe  that  this  furnace,  which  is 
controlled  by  a  venturi  scrubber, 
represents  the  best  controlled  similar 
source  among  the  seven  operating 
straight  grate  furnaces. 

We  selected  the  furnace  with  the 
lowest  PM  outlet  concentration  of  0.006 
gr/dscf  as  the  new  source  MACT  for 
new  grate  kiln  indurating  furnaces 
processing  magnetite.  We  believe  that 
this  furnace,  which  is  controlled  by  a 
dry  ESP,  represents  the  best  controlled 
similar  source  among  the  14  operating 
grate  kiln  furnaces. 

3.  Indurating  Furnaces  Processing 
Hematite 

There  are  two  indurating  furnaces  that 
process  hematite  ore.  Both  furnaces  are 
grate  kiln  designs  and  are  located  at  the 
same  plant  in  Michigan.  Hematite  is 
processed  approximately  8  months  of 
the  year  and  magnetite  is  processed  the 
remainder  of  the  year. 

Both  furnaces  are  similar  in  design, 
size,  operating  conditions  and  air 
pollution  control.  Each  furnace  is  of  the 
grate  kiln  design,  which  consists  of  a 
continuous  traveling  grate  followed  by  a 
rotary  kiln.  The  two  kilns  are  both  25 
feet  in  diameter  and  160  feet  long  and 
have  similar  production  rates.  Exhaust 
gases  from  each  furnace  are  controlled 
by  three  ESP,  three  dry  units  on  one 
furnace  and  one  wet  and  two  dry  units 
on  the  other  furnace.  All  corresponding 
ESP  for  each  furnace  have  similar 
configurations,  including  number  of 
chambers  and  fields,  and  collection 
area;  and  similar  operating  conditions, 
including  volumetric  air  flow,  gas  inlet 
temperature,  primary  and  secondary 
currents,  and  primary  and  secondary 
voltages. 

We  evaluated  the  existing  State  PM 
emission  limitations  as  an  option  for 
establishing  the  MACT  floor.  However, 
a  comparison  of  the  State  limit  with 
data  on  actual  PM  emissions  shows  that 
the  State  limit  is  much  more  lenient 
than  the  actual  emissions  and,  as  such, 
is  not  appropriate  for  establishing  the 
MACT  floor. 

Both  furnaces  are  subject  to 
Michigan's  PM  emission  limit  of  0.065 
pounds  of  particulate  per  1 ,000  pounds 
of  exhaust  gas,  which  equates  to 
approximately  0.04  gr/dscf.  In 
comparison,  available  information  on 
actual  PM  emissions  for  the  two 
furnaces  indicate  that  the  actual 
emissions  are  considerably  lower  than 
the  levels  allowed  under  the  State  limit. 
The  average  concentration  of  actual 
emissions  measured  from  the  two 
furnaces  when  processing  hematite 
range  from  0.017  to  0.018  gr/dscf,  which 
is  about  half  the  State  limit.  Therefore, 
we  concluded  that  the  State  PM 


emission  limit  does  not  realistically 
represent  the  emission  levels  actually 
achieved  in  practice  by  the  two  furnaces 
when  processing  hematite. 

We  next  examined  the  available 
emissions  data  to  determine  if  the 
MACT  floor  could  be  based  on  actual 
emissions.  We  have  credible  PM  test 
data  for  both  furnaces  while  processing 
hematite.  The  test  data  for  each  furnace 
consists  of  a  PM  test  of  each  furnace 
stack  (three  tests  per  furnace).  Each  test 
consists  of  three  1-hour  test  runs.  The 
PM  emissions  from  each  furnace  were 
calculated  as  the  flow-weighted  mean 
concentration  of  PM  emissions  in  gr/ 
dscf  from  all  stacks.  We  believe  that  this 
available  information  on  actual 
emissions  is  adequate  for  the  purpose  of 
determining  the  requisite  MACT  floors 
for  new  and  existing  sources. 

A  variability  analysis  for  furnaces 
processing  hematite  could  not  be 
conducted  because  multiple  valid  PM 
emissions  tests  are  not  available  for 
these  furnaces.  As  a  result,  we  relied  on 
the  RSD  adjustment  used  when 
processing  magnetite  to  account  for 
process,  control  device,  and 
measurement  variability.  As  noted 
previously,  these  factors  affect  all 
furnaces  similarly,  and  their  affect  on 
emissions  is  largely  independent  of 
furnace  type  and  ore  type.  Therefore,  we 
believe  it  is  appropriate  to  apply  the 
RSD  calculated  for  furnaces  processing 
magnetite  to  furnaces  processing 
hematite.  Since  there  are  only  two 
indurating  furnaces  processing 
hematite,  and  these  furnaces  are 
ostensibly  identical  in  design,  size, 
operation  and  emissions  control,  we 
selected  the  MACT  floor  based  on  the 
higher  of  the  two  PM  concentration 
values  (0.023  and  0.025  gr/dscf)  after 
application  of  the  RSD  adjustment  for 
variability.  The  resulting  MACT  floor 
for  existing  grate  kiln  indurating 
furnaces  processing  hematite  is  0.025 
gr/dscf. 

We  then  examined  a  beyond-the-floor 
alternative.  The  next  increment  of 
control  beyond  the  floor  is  the 
installation  of  a  dry  ESP  capable  of 
consistently  meeting  a  concentration 
limit  of  0.018  gr/dscf,  which  is 
equivalent  to  the  level  of  control 
required  for  new  grate  kiln  furnaces 
processing  hematite.  We  estimate  the 
additional  capital  cost  of  going  from  a 
level  of  0.025  gr/dscf  to  a  level  of  0.018 
gr/dscf  to  be  $25.9  million  and  the  total 
annual  cost  to  be  $4.9  million  per  year. 
We  estimate  the  corresponding 
additional  reduction  in  HAP  achieved 
from  grate  kiln  furnaces  processing 
hematite  to  be  0.3  tons.  The  cost  per  ton 
of  HAP  for  grate  kiln  furnaces 
processing  hematite  is  $19.6  million/ 
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ton.  The  energy  increase  would  be 
expected  to  be  34,898  mega- watt  hours 
per  year,  primarily  due  to  the  energy 
requirements  of  new  dry  ESP.  We 
believe  that  the  high  cost,  coupled  with 
the  small  reduction  in  HAP  emissions, 
does  not  justify  this  beyond-the-floor 
alternative  at  this  time.  We  could  not 
identify  any  other  beyond-the-floor 
alternatives.  Consequently,  we  chose  the 
MACT  floor  level  of  control  of  0.025  gr/ 
dscf  as  MACT  for  existing  grate  kiln 
furnaces  processing  hematite. 

For  the  new  source  MACT  analysis, 
we  relied  on  the  same  emission  source 
test  data  used  above  in  the  existing 
source  MACT  determination.  However, 
we  did  not  adjust  the  values  from  the 
emissions  tests  with  a  RSD  adjustment 
for  the  new  source  MACT  analysis.  We 
believe  that  a  variability  adjustment  is 
not  necessary  because  new  emission 
controls  can  be  engineered  to  account 
for  variability  in  process  operation  and 
control  device  performance. 

As  noted  previously,  both  furnaces 
are  ostensibly  identical  in  design, 
operation  and  control,  with  measured 
PM  emissions  based  on  one 
performance  test  per  furnace  of  0.017 
and  0.018  gr/dscf.  Given  the  similarities 
between  the  two  furnaces  and  their 
demonstrated  performance,  we  selected 
a  PM  concentration  of  0.018  gr/dscf  as 
the  new  source  MACT  for  new  grate  kiln 
indurating  furnaces  when  processing 
hematite. 

4.  Ore  Dryers 

There  are  only  two  ore  dryers  in  the 
source  category.  Both  are  rotary  designs 
and  are  located  at  the  same  plant  in 
Michigan.  The  first  dryer  measures  10 
feet  in  diameter  and  80  feet  in  length 
and  has  a  rated  capacity  of  400  tons  per 
hour.  It  is  equipped  with  two  cyclones 
and  an  impingement  scrubber  in  series 
for  PM  control.  The  second  dryer  is 
somewhat  larger  measviring  12.5  feet  in 
diameter  and  100  feet  in  length  with  a 
rated  capacity  of  650  tons  per  hour.  The 
exhaust  gas  from  the  second  dryer  is 
split  into  two  streams,  with  eadi 
exhaust  stream  controlled  by  two 
cyclones  and  an  impingement  scrubber 
in  series  and  discharging  through  a 
separate  stack.  Both  ore  dryers  are 
subject  to  Michigan's  PM  emission  limit 
of  0.1  pound  of  particulate  per  1,000 
pounds  of  exhaust  gas,  which  equates  to 
approximately  0.052  gr/dscf. 

We  have  one  PM  emission  test  for 
each  dryer.  Both  dryers  were  tested  in 
May  2002  while  processing  hematite. 
Tests  were  conducted  at  each  of  the 
three  dryer  stacks  and  included  three  1- 
hour  test  runs  per  stack.  In  the  case  of 
the  two  stack  dryer,  the  test  results  were 
calculated  on  a  flow-weighted  basis. 


The  results,  expressed  in  imits  of  PM 
concentration,  are  0.017  and  0.040  gr/ 
dscf  for  the  smaller  and  larger  dryer, 
respectively. 

We  examined  the  test  conditions 
under  which  each  dryer  was  tested  and 
have  determined  that  the  smaller  dryer 
was  tested  imder  conditions  not 
representative  of  normal  long-term 
operations.  Specifically,  the  dryer  had 
been  idle  prior  to  testing  and  brought 
back  on-line  solely  for  the  purpose  of 
testing  only  2  hours  ahead  of 
commencing  the  performance  test, 
which  was  3  hoius  in  duration.  We  do 
not  believe  that  a  warm-up  period  of 
only  a  few  hoius  is  adequate  to  produce 
conditions  representative  of  the  worst- 
case  circumstance  reasonably  expected 
to  occur  under  normal  long-term 
operations.  We  have,  therefore, 
excluded  these  data  from  further 
consideration  in  our  MACT  assessment. 

We  evaluated  the  existing  State  PM 
emission  limit  as  an  option  for 
establishing  the  MACT  floor.  A 
comparison  of  the  State  limit  of  0.052 
gr/dscf  with  the  only  credible  data  on 
actual  PM  emissions  of  0.040  gr/dscf 
indicates  that  the  State  limit  is  a 
reasonable  proxy  of  actual  performance 
and,  as  such,  is  appropriate  for 
establishing  the  MACT  floor  level. 
Consequently,  the  MACT  floor  for  ore 
dryers  is  determined  to  be  the  level  of 
control  indicated  by  the  existing  State 
limit  of  0.052  gr/dscf. 

We  then  examined  a  beyond-the-floor 
alternative.  The  next  increment  of 
control  beyond  the  floor  is  the 
installation  of  ventiui  scrubbers  capable 
of  meeting  a  concentration  limit  of  0.025 
gr/dscf.  which  is  equivalent  to  the  level 
of  control  required  for  new  ore  dryers. 
We  estimate  the  additional  capital  cost 
of  going  from  a  level  of  0.052  gr/dscf  to 
a  level  of  0.025  gr/dscf  to  be  $98,000 
and  the  total  annual  cost  to  be  $256,000 
per  year.  We  estimate  the  corresponding 
additional  reductions  in  HAP  achieved 
from  ore  dryers  to  be  0.32  tons.  The  cost 
per  ton  of  HAP  for  ore  dryers  is 
$790,000/ton.  The  energy  increase 
would  be  expected  to  be  3,520  mega- 
watt hours  per  year,  primarily  due  to  the 
energy  requirements  of  new  wet 
scrubbers.  We  believe  that  the  high  cost, 
coupled  with  the  small  reduction  in 
HAP  emissions,  does  not  justify  this 
beyond-the-floor  alternative  at  this  time. 
We  could  not  identify  any  other  beyond 
the  floor  alternatives.  Consequently,  we 
chose  the  MACT  floor  level  of  control  of 
0.052  gr/dscf  as  MACT  for  existing  ore 
dryers. 

For  new  ore  dryers,  we  are  selecting 
a  PM  outlet  concentration  of  0.025  gr/ 
dscf  as  new  source  MACT.  The  0.025  gr/ 
dscf  level  corresponds  to  the  standard 


for  dryers  in  the  NSPS  for  calciners  and 
dryers  in  mineral  industries  (40  CFR 
part  60.  subpart  UUU).  The  dryers  used 
to  develop  the  NSPS  limit  are  very 
similar  to  the  dryers  that  are  used  by  the 
taconite  industry.  Specifically,  many  of 
the  dryers  studied  in  the  NSPS  were  of 
the  rotary  design,  were  controlled  by 
wet  scrubbers,  and  processed  material 
with  a  particle  size  distribution  similar 
to  that  of  taconite  ore.  Therefore,  due  to 
these  similarities,  we  believe  that  the 
level  of  0.025  gr/dscf  from  the  NSPS  for 
calciners  and  dryers  in  mineral 
industries  is  a  reasonable  proxy  of  the 
performande  that  can  be  achieved  by 
new  ore  dryers  in  the  taconite  industry. 

D.  How  Did  We  Select  the  Initial 
Compliance  Requirements? 

To  demonstrate  initial  compliance 
with  the  PM  emission  limit  for  the  ore 
crushing  and  handling  affected  source, 
the  flow-weighted  mean  concentration 
of  PM  emissions  of  all  imits  within  the 
affected  source  must  not  exceed  the 
applicable  PM  emission  limit.  Similarly, 
for  the  finished  pellet  handling  affected 
source,  the  flow-weighted  mean 
concentration  of  PM  emissions  of  all 
imits  within  thp  affected  source  must 
not  exceed  the  applicable  PM  emission 
limit.  For  both  affected  sources, 
emission  imits  must  demonstrate  their 
performance  through  initial  testing.  The 
performance  test  is  to  be  conducted 
using  EPA  Method  5  or  17  in  40  CFR 
part  60,  appendix  A. 

Factors  tnat  can  affect  the 
compatibility  of  the  Method  5  and 
Method  17  results  are  stack  temperature, 
moisture  and  the  type  and  quantity  of 
condensible  material.  Stack  emissions 
from  ore  crushing  and  handling  and 
finished  pellet  handling  emission  units 
are  typically  at  ambient  temperature, 
and  are  low  in  moisture  and 
condensible  material.  Therefore,  under 
the  conditions  encountered  at  taconite 
plants  for  both  units,  we  consider  the 
results  from  Method  5  and  Method  17 
to  be  equivalent. 

There  are  a  total  of  346  ore  crushing 
and  handling  and  finished  pellet 
handling  emission  units  in  the  industry. 
Combined,  these  units  account  for  only 
1  percent  of  the  total  HAP  emitted  from 
the  entire  source  category.  Requiring  an 
initial  EPA  Method  5  or  17  PM  test  for 
all  346  units  would  cost  approximately 
$1.73  million  ($5,000  per  test).  The  ore 
crushing  and  handling  and  finished 
pellet  handling  operations  at  most 
taconite  iron  ore  processing  plants 
consist  of  parallel  lines  of  crushers, 
screens,  bins,  and  conveyors.  In  most 
cases,  the  parallel  lines  consist  of  nearly 
identical  process  units  and  emission 
control  equipment.  Therefore,  to  reduce 
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the  burden  of  initial  testing,  we  are 
allowing  plants  to  group  similar 
emission  units  with  similar  control 
equipment  together  and  then  conduct  an 
initial  performance  test  on  one  or  more 
representative  emission  units  within 
each  group,  depending  on  the  number  of 
similar  imits  within  the  group.  To 
ensure  consistency  in  the  grouping  of 
similar  emission  units,  the  nde  includes 
the  following  criteria:  emission  units 
must  be  the  same  type  of  process  unit 
(e.g.,  primary  crushers  are  separate  from 
secondary  crushers);  emissions  from  the 
units  must  be  controlled  by  the  same 
type  of  emission  control  device  [e.g., 
impingement  scrubbers  are  separate 
from  ventxui  scrubbers);  the  difference 
in  the  volumetric  flow  rate  among 
similar  emission  units  in  dscf  cannot 
vary  by  more  than  10  percent;  and  the 
difference  in  the  actual  process 
throughput  rate  among  similar  emission 
units  in  long  tons  per  hour  cannot  vary 
by  more  than  10  percent.  Each  plant 
must  submit  a  testing  plan  to  the 
permitting  authority  for  approval.  The 
testing  plan  must  identify  the  emission 
units  that  will  be  grouped  as  similar  and 
identify  the  representative  unit  that  will 
be  tested  for  each  group. 

By  allowing  similar  emission  units  to 
be  grouped  together,  we  estimate  that 
the  total  number  of  emission  units 
subjected  to  initial  compliance  testing 
would  be  reduced  from  346  to  176  units. 
This  would  reduce  the  initial 
compliance  burden  by  approximately 
half  to  $880,000. 

Even  after  grouping  similar  emission 
units,  most  plants  would  still  have  to 
test  between  20  and  39  units  (ore 
crushing  and  handling  and  fmished 
pellet  handling  combined).  We  believe 
that  180  days  does  not  allow  sufficient 
time  to  schedule  and  test  this  number  of 
emission  units.  In  addition,  plants  will 
be  conducting  initial  compliance  tests 
for  their  indurating  furnaces  at  the  same 
time.  Therefore,  to  further  reduce  the 
burden  of  initial  compliance  testing  for 
both  emission  units,  we  are  allowing 
plants  2  years  following  the  compliance 
date  to  conduct  all  initial  compliance 
tests  for  both  emission  imits.  We  believe 
that  by  grouping  similar  units  and 
allowing  initial  testing  to  be  conducted 
within  2  years,  the  initial  compliance 
burden  will  be  minimized  while  still 
providing  adequate  assurance  of  initial 
compliance  with  the  emission  limits. 

To  demonstrate  initial  compliance 
with  the  PM  emission  limit  for 
indurating  furnaces,  the  flow-weighted 
mean  concentration  of  PM  emissions  of 
all  furnace  stacks  for  each  furnace  must 
not  exceed  the  applicable  PM  emission 
limit.  Indurating  furnaces  must 
demonstrate  their  performance  through 


initial  testing.  The  performance  test  is  to 
be  conducted  using  EPA  Method  5  or  17 
in  40  CFR  part  60,  appendix  A. 

As  mentioned  above,  factors  that  can 
affect  the  compatibility  of  the  Method  5 
and  Method  1 7  residts  are  stack 
temperature,  moisture  and  the  type  and 
quantity  of  condensible  material.  Stack 
emissions  from  indurating  furnaces 
typically  range  from  200  to  315°F,  with 
an  8  to  14  percent  moisture  content,  and 
low  concentrations  of  condensible 
material.  Under  these  conditions  we 
consider  the  results  frt>m  Method  5  and 
Method  17  to  be  equivalent.  However,  if 
the  stack  temperature  is  above  320°? 
and  the  furnace  is  burning  a  fuel  other 
than  natural  gas.  Method  5  must  be  used 
for  the  performance  test. 

The  initial  compliance  test  for  each 
indurating  furnace  must  be  performed 
within  180  calendar  days  of  the 
compliance  date.  For  indurating 
furnaces  with  multiple  stacks,  all  stacks 
for  the  indurating  furnace  must  be 
tested  simultaneously.  The  180-day 
requirement  is  consistent  with  the 
requirements  in  subpart  A  of  40  CFR 
part  63.  The  number  of  indurating 
furnaces  per  plant  ranges  from  one  to 
five,  as  well  as  the  number  of  stacks  per 
furnace.  Based  on  the  relatively  small 
number  of  indurating  furnaces,  we 
believe  that  180  days  allows  sufficient 
time  for  plants  to  complete  initial 
testing  of  all  indicating  furnaces. 

To  demonstrate  initial  compliance 
with  the  PM  emission  limit  for  ore 
dryers,  the  flow-weighted  mean 
concentration  of  PM  emissions  of  all 
stacks  for  each  dryer  must  not  exceed 
the  applicable  PM  emission  limit.  Ore 
dryers  must  demonstrate  their 
performance  through  initial  testing.  The 
performance  test  is  to  be  conducted 
using  EPA  Method  5  or  17  in  40  CFR 
part  60,  appendix  A. 

The  initial  compliance  test  for  each 
ore  dryer  must  be  performed  within  180 
calendar  days  of  the  compliance  date. 
For  ore  dryers  with  multiple  stacks,  all 
stacks  for  the  ore  dryer  must  be  tested 
simultaneously.  The  180-day 
requirement  is  consistent  with  the 
requirements  in  subpart  A  of  40  CFR 
part  63.  There  are  only  two  existing  ore 
dryers  in  the  source  category.  As  such, 
we  conclude  that  180  days  allows 
sufficient  time  to  complete  initial 
testing. 

The  proposed  rule  would  also  require 
that  certain  operating  limits  on  control 
devices  be  established  during  the  initial 
compliance  test  to  ensure  that  control 
devices  operate  properly  on  a 
continuing  basis.  All  operating  limits 
must  be  established  during  a 
performance  test  that  demonstrates 
compliance  with  the  applicable 


emission  limit.  Diiring  the  initial 
compliance  tests,  operating  limits  must 
be  established  for  pressure  drop  and 
scrubber  water  flow  rate  for  all  wet 
scrubbers,  and  opacity  (using  a  COMS) 
for  dry  ESP. 

E.  How  Did  We  Select  the  Ck)ntinuous 
Compliance  Requirements? 

For  continuous  compliance,  we  chose 
periodic  performance  testing  for  PM, 
which  is  consistent  with  current  permit 
requirements.  We  consulted  with  the 
two  States  in  which  taconite  ore 
processing  plants  are  located  to 
determine  how  they  were  implementing 
title  V  permitting  requirements  for 
performance  tests.  The  requirements  for 
the  frequency  and  number  of 
performance  tests  for  ore  crushing  and 
handling,  and  finished  pellet  handling  . 
and  ore  drying  units  were  determined  to 
be  variable  and  highly  site-specific. 
Consequently,  for  ore  crushing  and 
handling,  and  finished  pellet  handling 
and  ore  drying  units,  we  decided  that 
the  schedule  for  conducting  subsequent 
performance  tests  should  be  based  on 
schedules  established  in  each  plant's 
title  V  operating  permit.  If  a  title  V 
permit  has  not  been  issued,  then  the 
plant  must  submit  a  testing  plan  and 
schedule  to  the  permitting  authority  for 
approval. 

For  each  indurating  furnace,  the 
proposed  rule  would  require  subsequent 
testing  of  all  stacks  based  on  the 
schedule  in  each  plant's  title  V 
operating  permit,  but  no  less  frequent 
than  twice  per  5-year  permit  term.  If  a 
title  V  permit  has  not  been  issued,  then 
the  plant  must  submit  a  testing  plan  and 
schedule  to  the  permitting  authority  for 
approval.  The  testing  frequency  in  the 
testing  plan  can  be  no  less  frequent  than 
twice  per  5-year  period.  Since  the 
majority  of  the  HAP  emissions  from  this 
source  category  result  from  the 
operation  of  indurating  furnaces,  we 
believe  that  testing  twice  per  permit 
term  is  appropriate. 

We  also  developed  procedures  to 
ensure  that  control  equipment  are 
operating  properly  on  a  continuous 
basis.  Baghouses  must  be  equipped  with 
a  bag  leak  detection  system.  Wet 
scrubbers  must  be  monitored  for 
pressure  drop  and  scrubber  water  flow 
rate,  and  they  must  not  fall  below  the 
parametric  monitoring  limits 
established  during  the  performance  test. 
Dry  electrostatic  precipitators  must  be 
monitored  for  opacity  using  COMS.  The 
opacity  must  not  exceed  the  operating 
limit  established  during  the 
performance  test.  If  a  plant  uses 
equipment  other  than  a  baghouse, 
scrubber,  or  dry  ESP  to  control 
emissions  from  an  affected  source,  the 
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owner  or  operator  is  required  to  send  us 
a  monitoring  plan  containing 
information  on  the  type  of  device, 
performance  test  results,  appropriate 
operating  parameters  to  be  monitored, 
operating  limits,  and  operation  and 
maintenance. 

F.  How  Did  We  Select  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

We  selected  the  notification, 
recordkeeping,  and  reporting 
requirements  that  are  consistent  with 
the  NESHAP  General  Provisions  (40 
CFR  part  63,  subpart  A).  One-time 
notifications  are  required  by  the  EPA  to 
identify  which  plants  are  subject  to  the 
standards,  if  a  plant  has  complied  with 
the  rule  requirements,  and  when  certain 
events  such  as  performance  tests  and 
performance  evaluations  are  scheduled. 
Semiannual  compliance  reports 
containing  information  on  any  deviation 
from  rule  requirements  are  also 
required.  These  reports  would  include 
information  on  any  deviation  that 
occurred  diuing  the  reporting  period;  if 
no  deviation  occurred,  only  summary 
information  (such  as  a  statement  of 
compliance)  is  required.  Consistent  with 
the  General  Provisions,  we  also  require 
an  immediate  report  of  any  startup, 
shutdown,  or  malfunction  where  the 
actions  taken  in  response  were  not 
consistent  with  the  startup,  shutdov\m, 
and  malfunction  plan.  This  information 
is  necessai-y  to  determine  if  changes  to 
the  plan  are  required.  Recordkeeping 
requirements  are  limited  to  those 
records  that  are  required  to  dociunent 
compliance  with  the  proposed  rule. 
Recordkeeping  requirements  include:  a 
copy  of  each  notification  and  report 
submitted  and  all  supporting 
documentation;  records  of  startup, 
shutdown,  and  malfunction;  records  of 
performance  tests,  performance 
evaluations,  and  opacity  observations; 
and  records  related  to  control  device 
performance.  These  notifications, 
reports,  and  records  are  the  minimum 
required  to  ensure  initial  and 
continuous  compliance  with  the 
proposed  rule. 

IV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

The  environmental,  energy,  and 
economic  impacts  of  the  proposed  rule 
are  based  on  the  replacement  of  poor 
performing  controls  at  existing  sources 
with  new  controls  capable  of  meeting 
the  emission  limits  established  in  the 
proposed  rule.  We  estimated  no  impacts 
for  new  sources  since  we  do  not  project 
any  new  or  reconstructed  affected 
sources  becoming  subject  to  the  new 
source  MACT  requirements  in  the 


foreseeable  future.  Specifically,  we 
anticipate  that  four  plants  will  install 
new  impingement  scrubbers  on  a  total 
of  54  out  of  the  264  ore  crushing  and 
handling  emission  imits  to  meet  the  PM 
emission  limit.  We  expect  that  four 
plants  will  install  new  venturi  rod  wet 
scrubbers  or  will  upgrade  existing  wet 
scrubbers  on  at  least  one  of  their 
indurating  furnaces.  In  total,  we 
estimate  that  the  existing  controls  will 
be  replaced  with  new  venturi  rod  wet 
scrubbers  on  7  of  the  47  indurating 
furnace  stacks.  We  estimate  that  the 
existing  controls  will  be  upgraded  with 
new  components  on  4  of  the  47 
indurating  furnace  stacks.  We  anticipate 
that  three  plants  will  install  new 
impingement  scrubbers  on  a  total  of  11 
out  of  the  82  finished  pellet  handling 
units  to  meet  the  finished  pellet 
handling  PM  emission  limit. 

A.  What  are  the  Air  Emission  Impacts? 

The  installation  of  new  controls  and 
upgrades  discussed  in  the  preceding 
paragraph  will  result  in  reductions  in 
emissions  of  metal  HAP,  acid  gases,  and 
PM.  Overall,  the  proposed  standards  are 
expected  to  reduce  HAP  emissions  by  a 
total  of  370  tons/year,  a  reduction  of 
about  40  percent.  Metallic  HAP 
emissions  will  be  reduced  by  14  tons/ 
year  (a  40  percent  reduction)  and  acid 
gas  emissions  (HCl  and  HF)  will  be 
reduced  by  356  tons/year  (a  54  percent 
reduction).  In  addition,  the  proposed 
standards  are  expected  to  reduce  PM 
emissions  by  9,438  tons/year,  a   . 
reduction  of  about  65  percent. 

B.  What  Are  the  Cost  Impacts? 

The  total  installed  capital  costs  to  the 
industry  for  the  installation  of  control 
equipment  are  estimated  to  be  $47.3 
million.  Total  annualized  costs  are 
estimated  at  $7.0  million/yr,  which 
includes  $4.1  million/yr  in  capital 
recovery  costs,  $2.8  million/yr  in 
emission  control  device  operation  and 
maintenance  costs,  and  $0.1  million/yr 
for  monitoring,  recordkeeping  and 
reporting.  These  costs  are  based  on  the 
installation  of  new  wet  scrubbers  on  54 
(»re  crushing  and  handling  units,  seven 
indurating  furnace  stacks,  and  11 
finished  pellet  handling  units.  The  costs 
are  also  based  on  upgrading  four  wet 
scrubbers  for  one  indurating  furnace.  In 
addition,  the  estimate  includes  the  cost 
of  bag  leak  detection  systems  for 
baghouses,  continuous  parameter 
monitoring  systems  for  scrubbers,  and 
continuous  opacity  monitors  for  ESP. 

C.  What  Are  the  Economic  Impacts? 

We  prepared  an  economic  analysis  to 
evaluate  the  impact  this  proposed  rule 
would  have  on  the  producers  and 


consumers  of  taconite  and  society  as  a^ 
whole.  The  taconite  industry  consists  of 
eight  companies  owning  eight  mining 
operations,  concentration  plants,  and 
pelletizing  plants.  The  total  annualized 
social  cost  of  the  proposed  rule  is  $7 
million  (in  2000  dollars).  This  cost  is 
distributed  among  consumers  (mainly 
steel  mills)  who  may  buy  less  and/or 
spend  more  on  taconite  iron  ore  as  a 
result  of  the  proposed  NESHAP, 
including  merchant  taconite  producers 
that  sell  their  output  on  the  market, 
integrated  iron  and  steel  plants  that 
produce  and  consume  the  taconite 
captively  within  the  company,  steel 
producers  that  use  electric  arc  furnace 
(EAF)  technology  to  produce  steel  frt)m 
scrap,  and  foreign  producers. 
Consumers  incur  $3.4  million  of  the 
total  social  costs,  merchant  producers 
incur  $0.7  million  in  costs,  and 
integrated  iron  and  steel  producers 
incur  $5  million  in  costs.  The  EAF 
producers  and  foreign  producers  enjoy  a 
net  gain  in  revenues  of  $1.2  million  and 
$0.7  million,  respectively. 

Our  analysis  indicates  that  the 
taconite  iron  ore  market  will  experience 
minimal  changes  in  the  price  and 
quantity  of  produced,  and  in  the  prices 
and  quantities  of  steel  mill  products 
(some  of  which  are  produced  using 
taconite).  Prices  in  the  taconite  iron  ore 
market  are  estimated  to  increase  by  2/ 
100th  of  a  percent  while  production 
may  decrease  by  less  than  1 /100th  of  1 
percent.  The  price  of  steel  mill  products 
is  projected  to  increase  by  less  than  1/ 
100th  of  1  percent  and  the  quantity 
produced  is  projected  to  change  by  less 
than  1/lOOth  of  1  percent.  The  EAF  steel 
producers  who  make  steel  from  scrap 
rather  than  iron  ore  are  projected  to 
increase  their  output  by  approximately 
2/lOOth  of  1  percent  in  response  to  the 
slight  increase  in  the  price  of  steel  mill 
products. 

While  the  market  overall  shows   • 
minimal  impacts  associated  with  this 
proposed  rule,  the  financial  stability  of 
the  firms  operating  in  this  market  is 
very  uncertain.  The  past  few  years  have 
been  a  period  of  tremendous  change  in 
the  iron  and  steel  industry,  during 
which  more  than  27  companies  in  the 
industry  have  declared  bankruptcy, 
several  plants  have  closed,  and  EAF 
technology  has  secured  a  growing  share 
of  the  market.  These  changes  have 
occurred  due  to  evolving  economic 
conditions,  both  domestically  and 
abroad,  and  technological  developments 
within  the  industry.  Conditions 
continue  to  be  challenging  for  iron  and 
steel  producers.  In  an  assessment  of  the 
impacts  on  the  companies  owning 
taconite  plants,  we  find  the  estimated 
costs  of  the  proposed  rule  are  uniformly 
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less  than  1  percent  of  baseline  sales 
revenues,  and  typically  less  than  3 
percent  of  baseline  profits.  However, 
four  of  the  companies  had  negative 
operating  income  in  2000,  a  period  of 
time  during  in  which  the  entire  nation 
experienced  a  drop  in  economic 
activity.  Three  of  die  companies  owning 
taconite  plants  have  filed  for  protection 
under  Chapter  11  of  the  bankruptcy 
code  since  September  2001.  Thus,  there 
is  reason  to  be  concerned  about  the 
financial  condition  of  companies 
owning  taconite  plants.  The  incremental 
effect  of  the  proposed  rule  on  firm 
financial  stability,  however,  is  projected 
to  be  very  small. 

We  also  prepared  a  sensitivity 
analysis  that  examined  the  regional 
impacts  of  the  proposed  rule.  All  the 
taconite  production  plants  are  located 
within  four  counties  in  Miimesota  and 
one  in  Michigan.  Thus,  the  impacts  of 
the  proposed  rule  are  expected  to  be 
concentrated  geographically.  We 
modeled  the  supply  and  demand 
linkages  of  the  various  industries  and 
households  within  each  county  to 
estimate  changes  that  may  occur  in  the 
region  as  the  taconite  industry  complies 
with  the  proposed  NESHAP.  We 
estimate  that  as  industries  that  interact 
with  the  taconite  industry  (such  as 
construction  and  earth  moving 
equipment  industries)  react  to  the 
changes  in  the  taconite  market,  and  as 
household  incomes  are  reduced  as  a 
result  of  changes  in  all  the  various 
industries  in  the  region,  the  impact  of 
the  proposed  rule  will  add 
approximately  $4  million  in  economic 
cost  to  the  region.  This  represents 
approximately  2/lOths  of  1  percent  of 
total  sales  in  those  counties.  Thus,  even 
though  the  impacts  are  concentrated  in 
only  five  counties,  we  believe  that  the 
impacts  on  those  coimty  economies  will 
not  be  very  large. 

D.  What  Are  the  Non-Air  Health. 
Environmental,  and  Energy  Impacts? 

We  project  that  the  implementation  of 
the  rule  as  proposed  would  increase 
water  usage  by  8.4  billion  gallons  per 
year  industrywide.  This  increased  water 
usage  would  result  from  the  installation 
of  new  wet  scrubbers  needed  for 
compliance.  Much  of  this  water  will  be 
discharged  as  scrubber  blowdown  to  the 
tailings  basin(s)  located  at  each  plant.  At 
two  or  more  of  the  affected  facilities, 
there  is  the  potential  that  this  increased 
wastewater  burden  will  result  in  new  or 
aggravated  violations  of  permitted 
wastewater  discharge  limits  bom  the 
tailings  basins  unless  significant 
measures  are  taken  to  install  new  or 
upgrade  existing  wastewater  treatment 
systems.  The  energy  increase  would  be 


expected  to  be  15,298  megawatt-hours 
per  year,  primarily  due  to  the  energy 
requirements  of  new  wet  scrubbers. 

V.  Solicitation  of  Comments  and  Public 
Participation 

We  seek  full  public  participation  in 
arriving  at  final  decisions  and  encourage 
comments  on  all  aspects  of  this  proposal 
from  all  interested  parties.  You  need  to 
submit  full  supporting  data  and  detailed 
analysis  with  your  comments  to  allow 
use  to  make  the  best  use  of  them.  Be 
sure  to  direct  your  comments  to  the  EPA 
Docket  Center  (Air  Docket),  Docket  ID 
No.  OAR-2002-0039  (see  ADDRESSES). 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and.  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  ' 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  regulatory  action  is  not  a 
"significant  regulatory  action"  because 
none  of  the  listed  criteria  apply  to  this 
action.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  imder 
Executive  Order  12866. 

B.  Executive  Order  13132.  Fedemlism 

Executive  Order  13132.  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999).  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 


the  Executive  Order  to  include  rules 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
nde  is  mandated  by  statute  and.  does 
not  impose  requirements  on  States, 
however.  States  will  be  required  to 
implement  the  rule  by  incorporating  the 
rule  into  permits  and  enforcing  the  nde 
upon  delegation.  States  will  collect 
permit  fees  that  will  be  used  to  offset 
the  resource. burden  of  implementing 
the  rule.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  this  rule,  the  EPA  did  consult  with 
State  and  local  officials  in  developing 
this  rule. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenmients"  (65  FR 
67249,  November  6,  2000),  requires  the 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications.  No  tribal 
governments  own  or  operate  taconite 
iron  ore  processing  plants.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  rule  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 
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The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5—501  of 
the  Executive  Order  has  the  potential  to 
influence  the  rule.  This  proposed  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  technology  based  and  not 
based  on  health  or  safety  risks.  No 
children's  risk  analysis  was  performed 
because  no  alternative  technologies 
exist  that  would  provide  greater 
stringency  at  a  reasonable  cost.  Further, 
this  proposed  rule  has  been  determined 
not  to  be  "economically  significant"  as 
defined  under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiu«s  by  State,  local, 
and  Tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  the  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  witii  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  the 
EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 


The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  to  the  private  sector 
in  any  1  year.  The  maximimi  total 
aimual  cost  of  this  nde  for  any  year  has 
been  estimated  to  be  $8.9  million.  Thus, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  In  addition,  the  EPA 
has  determined  that  this  proposed  rule 
contains  no  regulatory  requirements  that 
might  significandy  or  uniquely  affect 
small  governments  because  it  contains 
no  requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

F.  Regulatory  Flexibility  Act  (UFA),  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  SBREFA).  5  U.S.C.  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  "small  entity"  is  defined  as:  (1) 
A  small  business  whose  parent 
company  has  fewer  than  500  employees 
(the  size  standard  set  by  the  Smedl 
Business  Administration  for  small 
businesses  in  NAICS  21221,  Taconite 
Iron  Ore  Processing  Facilities);  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  or  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

Since  there  are  no  small  entities 
within  the  taconite  industry,  this 
proposed  rule  is  not  expected  to  impose 
regulatory  costs  on  any  small  entities. 
Therefore,  EPA  certifies  that  this  action 
wUl  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 


U.S.C.  3501  et  seq.  The  EPA  has 
prepared  an  Information  Collection 
Request  (ICR)  document  (ICR  No. 
2050.01),  and  you  may  obtain  a  copy 
from  Susem  Auby  by  mail  at  U.S.  EPA, 
Office  of  Environmental  Information. 
Collection  Strategies  Division.  U.S.  EPA 
(2822T).  1200  Peimsylvania  Avenue, 
NW..  Washington,  DC  20460.  by  e-mail 
at  auby.susan@epa.gov,  or  by  calling 
(202)  566-1672.  You  may  also 
download  a  copy  off  the  Internet  at 
http://www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  iiuormation  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
NESHAP.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  114  of  the  CAA 
(42  U.S.C.  7414).  All  information 
submitted  to  the  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  EPA's  policies  set  forth  in 
40  CFR  part  2,  subpart  B. 

The  proposed  rule  would  require 
applicable  one-time  notifications 
required  by  the  General  Provisions  for 
each  affected  source.  As  required  by  the 
NESHAP  General  Provisions,  all  plants 
would  be  required  to  prepare  and 
operate  by  a  startup,  shutdown,  and 
malfunction  plan.  Plants  also  would  be 
required  to  prepare  an  operation  and 
maintenance  plan  for  control  devices 
subject  to  operating  limits,  a  fugitive 
emissions  control  plan,  and  a 
performance  testing  plan.  Records 
would  be  required  to  demonstrate 
continuous  compliance  with  the 
monitoring,  operation,  and  maintenance 
requirements  for  control  devices  and 
monitoring  systems.  Semiaimual 
compliance  reports  also  are  required. 
These  reports  would  describe  any 
deviation  ftom  the  standards,  any 
period  a  continuous  monitoring  system 
was  "out-of-control,"  or  any  startup, 
shutdown,  or  malfunction  event  where 
actions  taken  to  respond  were 
inconsistent  with  startup,  shutdown, 
and  malfunction  plan.  If  no  deviation  or 
other  event  occurred,  oidy  a  sununary 
report  would  be  required.  Consistent 
with  the  General  Provisions,  if  actions 
taken  in  response  to  a  startup, 
shutdown,  or  malfunction  event  are  not 
consistent  with  the  plan,  an  immediate 
report  must  be  submitted  within  2  days 
of  the  event  with  a  letter  report  7  days 
later.  Since  the  rule  provides  a  3-year 
compliance  period,  periodic  reporting, 
initial  performance  testing,  and 
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subsequent  performance  testing 
activities  would  be  conducted  beyond 
the  3-year  period  covered  by  the  ICR. 
Therefore,  the  burden  for  these  items  is 
not  included  in  the  burden  estimate. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  final 
rule)  is  estimated  to  total  518  labor 
hours  per  year  at  a  total  annual  cost  of 
$29,052.  including  labor,  capital,  and 
operation  and  maintenance.  This 
burden  estimate  includes  the 
preparation  of  a  startup,  shutdown,  and 
malfunction  plan,  an  operating  and 
maintenance  plan,  a  fugitive  dust 
emission  control  plan,  and  a 
performance  testing  plan.  The  total 
capital/startup  costs  associated  with  the 
monitoring  requirements  over  the  3-year 
period  of  the  ICR  are  estimated  at  $3.2 
million  (annualized  capital/startup  costs 
are  $271.089/year)  with  operating  and 
maintenance  equipment  costs  of 
$101,455  per  year. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclo~^e 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  rules  are  listed  in  40 
CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  By  U.S.  Postal  Service,  send 
comments  on  the  ICR  to  the  Director. 
Collection  Strategies  Division,  U.S.  EPA 
(2822T),  1200  Pennsylvania  Avenue. 
NW..  Washington,  DC  20460;  or  by 
courier,  send  comments  on  the  ICR  to 
the  Director,  Collection  Strategies 
Division.  U.S.  EPA  (2822T).  1301 
Constitution  Avenue.  NW.,  Room  6143, 
Washington  DC  20460  (202-566-1700); 


and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Washington,  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
18,  2002.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  January  17.  2003.  The 
flnal  hile  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  104-113; 
15  U.S.C.  272  note)  directs  the  EPA  to 
use  voluntary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB.  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

This  proposed  rule  involves  technical 
standards.  The  EPA  cites  the  following 
standards  in  this  proposed  rule:  EPA 
Methods  1.  2.  2F.  2G.  3,  3A.  3B.  4.  5. 
and  17.  Consistent  with  the  NTTAA. 
EPA  conducted  searches  to  identify 
voluntary  consensus  standards  in 
addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  2F  and  20.  The  search  and 
review  results  have  been  documented 
and  are  placed  in  the  docket  (Docket 
Number  A-2001-14)  for  this  proposed 
rule. 

The  voluntary  consensus  standard 
ASME  PTC  19-10-1981-Part  10.  "Flue 
and  Exhaust  Gas  Analyses."  is  cited  in 
this  rule  for  its  manual  method  for 
measuring  the  oxygen,  carbon  dioxide, 
and  carbon  monoxide  content  of 
exhaust  gas.  This  part  of  ASME  PTC  19- 
10-1981-Part  10  is  an  acceptable 
alternative  to  Method  3B. 

This  search  for  emissions 
measurement  procedures  identified  14 
voluntary  consensus  standards.  The 
EPA  determined  that  12  of  these  14 
standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 


subject  to  emission  standards  in  this 
proposed  rule  were  impractical 
alternatives  to  EPA  test  methods  for  the 
purposes  of  this  proposed  rule. 
Therefore.  EPA  does  not  intend  to  adopt 
these  standards  for  this  purpose.  The 
reasons  for  this  determination  for  the  12 
methods  are  available  in  the  docket. 

Two  of  the  14  volimtary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  review  was 
conducted  for  the  purposes  of  this 
proposed  rule  because  they  are  under 
development  by  a  voluntary  consensus 
body:  ASME/BSR  MFC  13M,  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possibly  1);  and 
ASME/BSR  MFC  12M.  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pilot  Primary  Flowmeters,"  for  EPA 
Method  2. 

Sections  63.9621  and  63.9622  to  40 
CFR  part  63,  subpart  RRRRR.  list  the 
EPA  testing  methods  included  in  the 
proposed  rule.  Under  §§  63.7(f)  and 
63.8(f)  of  subpart  A  of  the  General 
Provisions,  a  source  may  apply  to  EPA 
for  permission  to  use  alternative  test 
methods  or  alternative  monitoring 
requirements  in  place  of  any  of  the  EPA 
testing  methods,  performance 
specifications,  or  procedures. 

I.  Executive  Order  13211,  Energy  Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning  Rules 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  26,  2002.     ' 
Christine  Todd  Whitman. 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Part  63  is  proposed  to  be  amended 
by  adding  subpart  RRRRR  to  read  as 
follows: 

Subpart  RRRRR — National  Emission 
Standards  for  Hazardous  Air  Pollutants  for 
Taconita  Iron  Or*  Processing 
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What  This  Subpart  Covers 

Sec. 

83.9580  What  is  the  purpose  of  this 
subpart? 

63.9581  Am  I  subject  to  this  subpart? 

63.9582  What  parts  of  my  plant  does  this 
subpart  cover? 

63.9583  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations  and  Work  Practice 
Standards 

63.9590  What  emission  limitations  must  I 
meet? 

63.9591  What  work  practice  standards  must 
I  meet? 

Operation  and  Maintmance  Requirements 

63.9600    What  are  my  operation  and 
maintenance  requirements? 

General  Compliance  Requirements 

63.9610    What  are  my  general  requirements 
for  complying  with  this  subpart? 

Initial  Compliance  Requirements 

63.9620  On  which  units  and  by  what  date 
must  I  conduct  performance  tests  or 
other  initial  compliance  demonstrations? 

63.9621  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  and  continuous  compliance  with 
the  emission  limits  for  particulate 
matter? 

63.9622  What  test  methods  and  other 
procedures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with  the 
operating  limits? 

63.9623  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  that  apply  to  me? 

63.9624  How  do  I  demonstrate  initial 
compliance  with  the  work  practice 
standards  that  apply  to  me? 

63.9625  How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

(Continuous  Compliance  Requirements 

63.9630  When  must  I  conduct  subsequent 
performance  tests? 

63.9631  What  are  my  monitoring 
requirements? 

63.9632  What  are  the  installation, 
operation,  and  maintenance 
requirements  for  my  monitoring 
equipment? 

63.9633  How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.9634  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  that  apply  to  me? 

63.9635  How  do  I  demonstrate  continuous 
compliance  with  the  work  practice 
standards  that  apply  to  me? 

63.9636  How  do  I  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

63.9637  What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

Notifications,  Reports,  and  Records 

63.9640    What  notifications  must  i  submit 
and  when? 


63.9641  What  reports  must  I  submit  and 
when? 

63.9642  What  records  must  I  keep? 

63.9643  In  what  form  and  how  long  must  I 
keep  my  records? 

Other  Requirements  and  Information 

63.9650  What  parts  of  the  General 
Provisions  apply  to  me? 

63.9651  Who  implements  and  enforces  this 
subpart? 

63.9652  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  RRRRR  of  Part  63 

Table  1  to  Subpart  RRRRR  of  Part  63— 

Emission  Limits 
Table  2  to  Subpart  RRRRR  of  Part  63— 

Applicability  of 
General  Provisions  to  Subpart  RRRRR  of  Part 

63 

Subpart  RRRRR — NatkMtal  Emission 
Standards  for  Hazardous  Pollutants  for 
Taconite  Iron  Ore  Processing 

What  This  Subpart  Covers 

§63.9580    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  taconite  iron 
ore  processing.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
all  applicable  emission  limitations 
(emission  limits  and  operating  limits), 
work  practice  standards,  and  operation 
and  maintenance  requirements  in  this 
subpart. 

§  63.9581    Am  I  subfect  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  taconite  iron  ore 
processing  plant  that  is  (or  is  part  of)  a 
major  source  of  hazardous  air  pollutant 
(HAP)  emissions  on  the  first  compliance 
date  that  applies  to  you.  Your  taconite 
iron  ore  processing  plant  is  a  major 
source  of  HAP  if  it  emits  or  has  the 
potential  to  emit  any  single  HAP  at  a 
rate  of  10  tons  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  25  tons 
or  more  per  year. 

§  63.9582    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new 
and  existing  affected  source  at  your 
taconite  iron  ore  processing  plant. 

(b)  The  affected  sources  are  each  new 
or  existing  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
and  finished  pellet  handling  operation 
at  your  taconite  iron  ore  processing 
plant,  as  defined  in  §  63.9652. 

(c)  This  subpart  covers  emissions 
from  ore  crushing  and  handling 
emission  units;  ore  dryer  stacks; 
indurating  furnace  stacks;  finished 
pellet  handling  emission  units;  and 
fugitive  dust  emissions. 


(d)  An  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
or  finished  pellet  handling  operation  at 
your  taconite  iron  ore  processing  plant 
is  existing  if  you  commenced 
construction  or  reconstruction  of  the 
affected  source  before  December  18, 
2002. 

(e)  An  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
or  finished  pellet  handling  operation  at 
your  taconite  iron  ore  processing  plant 
is  new  if  you  commence  construction  or 
reconstruction  of  the  affected  source  on 
or  after  December  18. 2002.  An  affected 
source  is  reconstructed  if  it  meets  the 
definition  of  reconstruction  in  §  63.2. 

§63.9583    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  an  existing  affected 
source,  you  must  comply  with  each 
emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  no  later  than 
[DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBUCATION  OF  THE  FINAL  RULE 
IN  THE  FEDERAL  REGISTER). 

(b)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  on  or 
before  (DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  you  must  comply  with 
each  emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  by  [DATE 
OF  PUBLICATION  OF  THE  FINAL 
RULE  IN  THE  FEDERAL  REGISTER]. 

(c)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  after  [DATE 
OF  PUBLICATION  OF  THE  HNAL 
RULE  IN  THE  FEDERAL  REGISTER], 
you  must  comply  with  each  emission 
limitation,  work  practice  standard,  and 
operation  and  maintenance  requirement 
in  this  subpart  that  applies  to  you  upon 
initial  startup. 

(d)  If  your  taconite  iron  ore  processing 
plant  is  an  area  source  that  becomes  a 
major  source  of  HAP.  the  compliance 
dates  in  paragraphs  (d)  (1)  and  (2)  of  this 
section  apply  to  you. 

(1)  Any  portion  of  the  taconite  iron 
ore  processing  plant  that  is  a  new 
affected  source  or  a  new  reconstructed 
source  must  be  in  compliance  with  this 
subpart  upon  startup. 

(2)  All  other  parts  of  the  taconite  iron 
ore  processing  plant  must  be  in 
compliance  with  this  subpart  no  later 
than  3  years  after  it  becomes  a  major 
source. 

(e)  You  must  meet  the  notification 
and  schedule  requirements  in  §63.9640. 
Several  of  these  notifications  must  be 
submitted  before  the  compliance  date 
for  your  affected  source. 
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Emission  Limitations  and  Work 
Practice  Standards 

§  63.9590    Wtiat  emission  limitations  must  I 
meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  1  of  this  subpart  that  applies  to 
you. 

(b)  You  must  meet  each  operating 
limit  for  control  devices  in  paragraphs 
(b)  (1)  through  (4)  of  this  section  that 
applies  to  you. 

(1)  For  each  negative  pressure 
baghouse  or  positive  pressure  baghouse 
equipped  with  a  stack  applied  to  meet 
any  particulate  matter  emission  limit  in 
Table  1  of  this  subpart,  you  must 
operate  the  baghouse  such  that  the  bag 
leak  detection  system  does  not  alarm  for 
more  than  5  percent  of  the  total 
operating  time  in  any  semiannual 
reporting  period. 

(2)  For  each  scrubber  applied  to  meet 
any  particulate  matter  emission  limit  in 
Table  1  of  this  subpart,  you  must 
maintain  the  average  pressure  drop  and 
scrubber  water  flow  rate  at  or  above  the 
minimum  levels  established  during  the 
initial  performance  test. 

(3)  For  each  dry  electrostatic 
precipitator  applied  to  meet  any 
particulate  matter  emission  limit  in 
Table  1  of  this  subpart,  you  must 
maintain  the  6-minute  average  opacity 
of  emissions  exiting  the  control  device 
stack  at  or  below  the  level  established 
during  the  initial  performance  test. 

(4)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  other  than 

a  baghouse,  scrubber,  or  dry 
electrostatic  precipitator  must  submit  a 
site  speciHc  monitoring  plan  as 
described  in  §  63.9631(d). 

§  63.9591    What  work  practice  standards 
must  I  meet? 

(a)  You  must  prepare,  and  at  all  times 
operate  according  to,  a  fugitive  dust 
emissions  control  plan  that  describes  in 
detail  the  measures  that  will  be  put  in 
place  to  control  fugitive  dust  emissions 
from  the  locations  listed  in  paragraphs 
(a)  (1)  through  (6)  of  this  section. 

(1)  Stockpiles  (includes,  but  is  not 
limited  to,  stockpiles  of  uncrushed  ore. 
crushed  ore,  or  finished  pellets); 

(2)  Material  transfer  points: 

(3)  Plant  roadways; 

(4)  Tailings  basin; 

(5)  Pellet  loading  areas;  and 

(6)  Yard  areas. 

(b)  A  copy  of  your  fugitive  dust 
emissions  control  plan  must  be 
submitted  for  approval  to  the 
Administrator  or  delegated  authority  on 
or  before  the  applicable  compliance  date 
for  the  affected  souirce  as  specified  in 

§  63.9583.  The  requirement  for  the  plant 
to  operate  according  to  the  fugitive  dust 


emissions  control  plan  must  be 
incorporated  by  reference  in  the 
operating  permit  for  the  plant  that  is 
issued  by  the  designated  permitting 
authority  under  part  70  or  71  of  this 
chapter. 

(c)  You  can  use  an  existing  fugitive 
dust  emissions  control  plan  provided  it 
meets  the  requirements  in  paragraphs 
(c)  (1)  througjh  (3)  of  this  section. 

(1)  The  plan  satisfies  the  requirements 
of  paragraph  (a)  of  this  section. 

(2)  The  plan  describes  the  current 
measures  to  control  fugitive  dust 
emission  sources. 

(3)  The  plan  has  been  approved  as 
part  of  a  State  Implementation  Plan  or 
title  V  permit. 

(d)  You  must  maintain  a  current  copy 
of  the  fugitive  dust  emissions  control 
plan  onsite  and  available  for  inspection 
upon  request.  You  must  keep  the  plan 
for  the  life  of  the  affected  source  or  until 
the  affected  source  is  no  longer  subject 
to  the  requirements  of  this  subpart. 

Operation  and  Maintenance 
Requirements 

§  63.9600    What  are  my  operation  and 
maintenance  requirements? 

(a)  As  required  by  §63.6(e)(l)(i),  you 
must  always  operate  and  maintain  your 
affected  source,  including  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  this  subpart. 

(b)  You  must  prepare  and  operate  at 
all  times  according  to  a  written 
operation  and  maintenance  plan  for 
each  control  device  subject  to  an 
operating  limit  in  §  63.9590(b).  Each 
plan  must  be  submitted  to  the 
Administrator  or  delegated  authority  on 
or  before  the  compliance  date  that  is 
specified  in  §  63.9583  and  must  address 
the  elements  in  paragraphs  (b)  (1)  and 
(2)  of  this  section.  You  must  maintain  a 
current  copy  of  the  operation  and 
maintenance  plan  onsite  and  available 
for  inspection  upon  request.  You  must 
keep  the  plan  for  the  life  of  the  affected 
source  or  until  the  affected  source  is  no 
longer  subject  to  the  requirements  of 
this  subpart. 

(1)  Preventative  maintenance  for  each 
control  device,  including  a  preventative 
maintenance  schedule  that  is  consistent 
with  the  manufacturer's  instructions  for 
routine  and  long-term  maintenance. 

(2)  In  the  event  a  bag  leak  detection 
system  alarm  is  triggered  for  a  baghouse, 
you  must  initiate  corrective  action  to 
determine  the  cause  of  the  alarm  within 
1  hour  of  the  alarm,  initiate  corrective 
action  to  correct  the  cause  of  the 
problem  within  24  hours  of  the  alarm. 


and  complete  the  corrective  action  as 
soon  as  practicable.  Actions  may 
include,  but  are  not  limited  to.  the 
actions  listed  in  paragraphs  (b)(2)  (i) 
through  (vi)  of  this  section. 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  emissions. 

(ii)  Sealing  off  defective  bags  or  filter 
media. 

(iii)  Replacing  defective  bags  or  filter 
media  or  otherwise  repairing  the  control 
device. 

(iv)  Sealing  off  a  defective  baghouse 
compartment. 

(v)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system. 

(vi)  Shutting  down  the  process 
producing  the  particulate  emissions. 

General  Compliance  Requirements 

§  63.961 0    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations,  work  practice 
standards,  and  operation  and 
maintenance  requirements  in  this 
subpart  at  all  times,  except  during 
periods  of  startup,  shutdown,  and 
malfunction.  The  terms  startup, 
shutdown,  and  malfunction  are  defined 
in  §63.2. 

(b)  During  the  period  between  the 
compliance  date  specified  for  your 
affected  source  in  §  63.9583  and  the  date 
upon  which  continuous  monitoring 
systems  have  been  installed  and 
certified  and  any  applicable  operating 
limits  have  been  set.  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3).  • 

Initial  Compliance  Requirements 

§63.9620    On  which  units  and  by  what  date 
must  I  conduct  performance  tests  or  other 
initial  compliance  demonstrations? 

(a)  To  demonstrate  initial  compliance 
with  the  emission  limits  in  Table  1  of 
this  subpart  for  ore  crushing  and 
handling,  you  must  conduct  an  initial 
performance  test  for  particulate  matter 
as  specified  in  paragraphs  (a)  (1)  and  (2) 
of  this  section. 

(1)  Except  as  provided  in  paragraph 
(e)  of  this  section,  an  initial  performance 
test  must  be  performed  on  all  stacks 
associated  with  ore  crushing  and 
handling. 

(2)  The  initial  performance  tests  must 
be  conducted  within  2  years  of  the 


Federal  Register / Vol.  67,  No.  243 /Wednesday,  December  18,  2002 / Proposed  Rules 


77583 


compliance  date  that,is  specified  in 
§63.9583. 

(b)  To  demonstrate  initial  compliance 
with  the  emission  limits  in  Table  1  of 
this  subpart  for  each  indurating  furnace, 
you  must  conduct  an  initial 
performance  test  for  all  stacks 
associated  with  an  indurating  furnace 
within  180  calendar  days  of  the 
compliance  date  that  is  specified  in 
§63.9583.  For  indurating  furnaces  with 
multiple  stacks,  all  stacks  for  the 
indurating  furnace  must  be  tested 
simultaneously. 

(c)  To  demonstrate  initial  compliance 
with  the  emission  limits  in  Table  1  of 
this  subpart  for  finished  pellet  handling, 
you  must  conduct  an  initial 
performance  test  for  particulate  matter 
as  specified  in  paragraphs  (c)  (1)  and  (2) 
of  this  section. 

(1)  Except  as  provided  in  paragraph 
(e)  of  this  section,  an  initial  performance 
test  must  be  performed  on  all  stacks 
associated  with  finished  pellet 
handling. 

(2)  The  initial  performance  tests  must 
be  conducted  within  2  years  of  the 
compliance  date  that  is  specified  in 
§63.9583. 

(d)  To  demonstrate  initial  compliance 
with  the  emission  limits  in  Table  1  of 
this  subpart  for  each  ore  dryer,  you  must 
conduct  an  initial  performance  test  for 
all  stacks  associated  with  an  ore  dryer 
within  180  calendar  days  of  the 
compliance  date  that  is  specified  in 

§  63.9583.  For  ore  dryers  with  multiple 
stacks,  all  stacks  for  the  ore  dryer  must 
be  tested  simultaneously. 

(e)  For  ore  crushing  and  handling  and 
finished  pellet  handling,  in  lieu  of 
conducting  initial  performance  tests  for 
particulate  matter  on  all  stacks,  you  may 
elect  to  group  similar  emission  units 
together  and  conduct  an  iditial 
compliance  test  on  a  representative 
sample  of  emission  units  within  each 
group  of  similar  emission  units.  The 
determination  of  whether  emission 
units  are  similar  must  meet  the  criteria 
in  paragraph  (f)  of  this  section.  The 
number  of  units  that  must  be  tested   . 
within  each  group  of  similar  units  must 
be  determined  using  the  criteria  in 
paragraph  (g)  of  this  section.  If  you 
decide  to  test  representative  emission 
units,  you  must  prepare  and  submit  a 
testing  plan  as  described  in  paragraph 
(h)  of  this  section. 

(f)  If  you  elect  to  test  representative 
emission  units  as  provided  in  paragraph 
(e)  of  this  section,  the  units  that  are 
grouped  together  as  similar  units  must 
meet  the  criteria  in  paragraphs  (f)  (1) 
through  (4)  of  this  section. 

(1)  The  emission  units  must  be  of  the 
same  type,  which  may  include,  but  is 
not  limited  to,  primary  crushers. 


secondary  crushers,  tertiary  crushers, 
fine  crushers,  ore  conveyors,  ore  bins, 
ore  screens,  grate  feed,  pellet  loadout, 
hearth  layer,  cooling  stacks,  pellet 
conveyor,  and  pellet  screens. 

(2)  The  emission  units  must  have  the 
same  type  of  air  pollution  control 
device,  which  may  include,  but  is  not 
limited  to,  venturi  scrubbers, 
impingement  scrubbers,  rotoclones, 
multiclones.  wet  and  dry  electrostatic 
precipitators,  and  baghouses. 

(3)  The  volumetric  air  flow  rates 
discharged  fi-om  the  air  pollution 
control  devices,  in  dry  standard  cubic 
feet  (dscf).  must  be  writhin  plus  or  minus 
10  percent  of  the  representative  unit. 

(4)  The  actual  process  throughput 
rate,  in  long  tons  per  hour,  must  be 
within  plus  or  minus  10  percent  of  the 
representative  unit. 

(g)  If  you  elect  to  test  representative 
emission  units  as  provided  in  paragraph 
(e)  of  this  section,  the  number  of 
emission  units  tested  within  each  group 
of  similar  units  must  be  based  on  the 
criteria  in  paragraphs  (g)  (1)  through  (3) 
of  this  section. 

(1)  For  each  group  of  similar  imits 
with  six  or  less  imits,  you  must  test  at 
least  one  unit. 

(2)  For  each  group  of  similar  imits 
with  greater  than  six,  but  equal  to  or  less 
than  12  units,  you  must  test  at  least  two 
imits. 

(3)  For  each  group  of  similar  units 
with  greater  than  12  units,  you  must  test 
at  least  four  units. 

(h)  If  you  are  conducting  initial 
testing  on  representative  emission  luiits 
within  the  ore  crushii  g  and  handling  or 
finished  pellet  handling,  you  must 
submit  a  testing  plan  for  initial 
performance  tests  as  required  under 
paragraph  (e)  of  this  section.  This 
testing  plan  must  be  submitted  to  the 
Administrator  or  delegated  authority  on 
or  before  the  compliance  date  that  is 
specified  in  §  63.9583.  The  testing  plan 
must  contain  the  information  specified 
in  paragraphs  (h)  (1)  through  (3)  of  this 
section. 

(1)  A  list  of  all  emission  units.  This 
list  must  clearly  identify  all  emission 
units  that  have  been  grouped  together  as 
similar  emission  units.  Within  each 
group  of  emission  units,  you  must 
identify  the  emission  unit(s)  that  will  be 
the  representative  unit(s)  for  that  group, 
and  subject  to  initial  performance 
testing. 

(2)  The  process  tjrpe,  type  of  emission 
control,  the  air  flow  rate  in  dscf,  and  the 
actual  process  throughput  rate  in  long 
tons  per  hour  for  each  emission  unit. 

(3)  A  schedule  indicating  when  you 
will  conduct  initial  performance  tests 
for  particulate  matter  for  each  of  the 
representative  units. 


(i)  For  each  work  practice  standard 
and  operation  and  maintenance 
requirement  that  applies  to  you  where 
initial  compliance  is  not  demonstrated 
using  a  performance  test,  you  must 
demonstrate  initial  compliance  within 
30  calendar  days  after  the  compliance 
date  that  is  specified  for  your  affected 
source  in  §  63.9583. 

(j)  If  you  commenced  construction  or 
reconstruction  between  December  18, 
2002,  and  (DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  you  must  demonstrate 
initial  compliance  with  either  the 
proposed  emission  limit  or  the 
promulgated  emission  limit  no  later 
than  [DATE  180  CALENDAR  DAYS 
AFTER  THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  IN  THE 
FEDERAL  REGISTER]  or  no  later  than 
180  calendar  days  after  startup  of  the 
source,  whichever  is  later,  according  to 
§63.7(a)(2)(ix). 

(k)  If  you  commenced  construction  or 
reconstruction  between  December  18, 
2002,  and  [DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  and  you  chose  to  comply 
with  the  proposed  emission  limit  when 
demonstrating  initial  compliance,  you 
must  conduct  a  second  performance  test 
to  demonstrate  compliance  with  the 
promulgated  emission  limit  by  [DATE  3 
YEARS  AND  180  CALENDAR  DAYS 
AFTER  THE  DATE  OF  PUBUCATION 
OF  THE  FINAL  RULE  IN  THE 
FEDERAL  REGISTER],  or  after  startup 
of  the  source,  whichever  is  later, 
according  to  §  63.7(a)(2)(ix). 

1 63.9621    What  test  methods^md  othar 
procedures  must  I  use  to  demonstrate 
initial  and  continuous  compliance  with  the 
emission  limits  for  particulate  matter? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
requirements  in  §  63.7(e)(1)  and  the 
conditions  detailed  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  To  determine  compliance  with  the 
applicable  emission  limit  for  particulate 
matter  in  Table  1  of  this  subpart  for  ore 
crushing  and  handling,  and  for  finished 
pellet  handling,  you  must  follow  the  test 
methods  and  procedures  in  paragraphs 
(b)  (1)  through  (3)  of  this  section. 

(1)  Determine  the  concentration  of 
particulate  matter  iii  the  stack  gas  and 
the  stack  gas  volumetric  flow  rate  for 
each  emission  unit  according  to  the  test 
methods  in  appendix  A  to  part  60  of  this 
chapter.  The  applicable  test  methods  are 
listed  in  paragraphs  (b)(1)  (i)  through  (v) 
of  this  section. 

(i)  Method  1  or  lA  to  select  sampling 
port  locations  and  the  number  of 
traverse  points.  Sampling  ports  must  be 
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located  at  the  outlet  of  the  control 
device  and  prior  to  any  releases  to  the 
atmosphere. 

(ii)  Method  2.  2A,  2C.  2D.  2F.  or  2G. 
as  applicable,  to  determine  the 
volumetric  flow  rate  of  the  stack  gas. 

(iii)  Method  3.  3A,  or  SB  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  5,  5D  or  17  to  determine 
the  concentration  of  particulate  matter. 

(2)  Collect  a  minimum  sample  volume 
of  60  dry  standard  cubic  feet  of  gas 
during  each  particulate  matter  test  run. 
Three  valid  test  runs  are  needed  to 
comprise  a  performance  test. 

(3)  For  each  ore  crushing  and 
handling  affected  source,  and  for  each 
finished  pellet  handling  affected  source 
you  must  determine  the  flow-weighted 
mean  concentration  of  particulate 
matter  emissions  using  the  procedure  in 
paragraph  (b)(3)  (i)  or  (ii)  of  this  section. 

(i)  Compute  the  flow-weighted  mean 
concentration  of  particulate  matter 
emissions  using  Equation  1  of  this 
section. 


IC.Q. 


Cw  = 


_  1=1 


i-l 


(Eq.  1) 


Where: 

Cm,  =  Flow-weighted  mean  concentration 

of  particulate  matter  for  all 

emission  units  within  the  affected 

source,  grains  per  dry  standard 

cubic  foot  (gr/dscf); 
C,  =  Three-run  average  particulate 

matter  concentration  from  emission 

unit  "i",  gr/dscf; 
Q,  =  Three-run  average  volumetric  flow 

rate  of  stack  gas  from  emission  unit 

"i",  dscf/hr;  and 
n  =  The  number  of  emission  units  in  the 

affected  source. 

(ii)  If  you  are  grouping  similar  units 
as  allowed  under  §  63.9620(d),  you  must 
meet  the  requirements  in  paragraphs 
(b)(3)(ii)  (A)  and  (B)  of  this  section. 

(A)  All  emission  units  within  each 
group  of  similar  units  must  be  assigned 
the  flow-weighted  mean  concentration 
of  particulate  matter  emissions  for  the 
representative  unit. 

(B)  All  emission  units  within  each 
group  of  similar  units  must  be  assigned 
the  actual  average  operating  volumetric 
flow  rate  of  exhaust  gas  measured  for 
each  emission  unit  within  each  group  of 
similar  units.  You  cannot  assign  the 
average  volumetric  flow  rate  of  exhaust 
gas  measured  for  a  representative  unit  to 
all  emission  units  within  each  group  of 
similar  units. 


(c)  To  determine  compliance  with  the 
applicable  emission  limit  for  particiUar 
matter  in  Table  1  of  this  subpart  for  each 
ore  dryer  and  for  each  indurating 
furnace,  you  must  follow  the  test 
methods  and  procedures  in  paragraphs 
(c)  (1)  through  (5)  of  this  section. 

(1)  Determine  the  concentration  of 
particulate  matter  for  each  stack 
according  to  the  test  methods  in 
appendix  A  to  part  60  of  this  chapter. 
The  applicable  test  methods  are  listed  in 
paragraphs  (c)(1)  (i)  through  (v)  of  this 
section. 

(i)  Method  1  or  lA  to  select  sampling 
port  locations  and  the  number  of 
traverse  points.  Sampling  ports  must  be 
located  at  the  outlet  of  the  control 
device  and  prior  to  any  releases  to  the 
atmosphere. 

(ii)  Method  2,  2A,  2C,  2D,  2F.  or  2G, 
as  applicable,  to  determine  the 
volumetric  flow  rate  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  5,  5D  or  17  to  determine 
the  concentration  of  particulate  matter. 

(2)  Collect  a  minimum  sample  volume 
of  60  dry  standard  cubic  feet  of  gas 
during  each  particulate  matter  test  nm. 
Three  valid  test  runs  are  needed  to 
comprise  a  performance  test. 

(3)  For  ore  dryers  and  indurating 
furnaces  with  multiple  stacks,  all  stacks 
must  be  tested  simultaneously. 

(4)  For  each  ore  dryer  and  each 
indurating  furnace,  compute  the  flow- 
weighted  mean  concentration  of 
particulate  matter  for  each  test  nm  using 
Equation  2  of  this  section. 


IC.Q. 


C.= 


_  1=1 


i=l 


(Eq.  2) 


Where: 

Ca  =  Flow-weighted  mean  concentration 

of  particulate  matter  for  run  "a",  gr/ 

dscf: 
C,  =  Concentration  of  particulate  matter 

from  stack  "i"  for  run  "a",  gr/dscf; 
Q,  =  Volumetric  flow  rate  of  stack  gas 

from  stack  "i"  for  run  "a",  dscf/hr; 
n  =  Number  of  stacks;  and 
a  =  Run  number:  1 ,  2,  or  3. 

(5)  For  each  ore  dryer  and  each 
indurating  furnace,  compute  the  flow- 
weighted  mean  particulate  matter 
concentration  for  the  three  test  runs 
using  Equation  3  of  this  section. 


^         C,-HC;->-C, 


(Eq.  3) 


Where: 

C  =  Flow-weighted  mean  particulate 

matter  concentration,  gr/dscf; 
Ci  =  Flow-weighted  particulate  matter 

concentration  for  run  1,  gr/dscf; 
Ct  =  Flow-weighted  particulate  matter 

concentration  for  run  2,  gr/dscf;  and 
C3  =  Flow-weighted  particulate  matter 

concentration  for  run  3,  gr/dscf. 

§63.9622    What  tMt  methods  and  otttar 
procaduras  must  I  usa  to  astablish  and 
damonstrata  initial  complianca  witti  tlia 
oparating  limits? 

(a)  For  a  wet  scrubber  subject  to 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate  in 

§  63.9590(b)(2),  you  must  establish  site- 
specific  operating  limits  according  to 
the  procedures  in  paragraphs  (a)  (1)  and 
(2)  of  this  section. 

(1)  Using  the  continuous  parameter 
monitoring  system  (CPMS)  required  in 
§  63.9631(b),  measure  and  record  the 
pressure  drop  and  scrubber  water  flow 
rate  every  15  minutes  during  each  run 
of  the  particulate  matter  performance 
test. 

(2)  Compute  and  record  the  average 
pressure  drop  and  scrubber  water  flow 
rate  for  each  individual  test  nm.  Your 
operating  limits  are  the  lowest  average 
pressure  drop  and  scrubber  water  flow 
rate  value  in  any  of  the  three  nms  that 
meet  the  applicable  emission  limit. 

(b)  For  a  dry  electrostatic  precipitator 
subject  to  the  operating  limit  in 

§  63.9590(b)(3)  for  opacity,  you  must 
establish  a  site-specific  operating  limit 
according  to  the  procedures  in 
paragraphs  (b)  (1)  and  (4)  of  this  section. 

(1)  Using  the  continuous  opacity 
monitoring  system  (COMS)  required  in 
§  63.9631(c),  measure  and  record  the 
opacity  of  emissions  from  each  control 
device  stack  during  the  particulate 
matter  performance  test. 

(2)  Compute  and  record  the  6-minute 
opacity  averages  from  24  or  more  data 
points  equally  spaced  over  each 
6-minute  period  (e.g.,  at  15-second 
intervals)  during  the  test  runs. 

(3)  Using  the  opacity  measurements    . 
from  a  performance  test  that  meets  the 
emission  limit,  determine  the  opacity 
value  corresponding  to  the  99  percent 
upper  confidence  level  of  a  normal 
distribution  of  the  6-minute  opacity 
averages. 

(4)  In  your  semiannual  compliance 
report  required  by  63.9641(b).  report  as 
a  deviation  any  6-minute  period  during 
which  the  average  opacity,  as  measured 
by  the  COMS,  exceeds  the  opacity  value 
corresponding  to  the  99  percent  upper 
confidence  level  determined  under 
paragraph  (b)(3)  of  this  section. 

(c)  You  may  change  the  operating 
limits  for  a  wet  scrubber,  or  dry 
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electrostatic  precipitator  if  you  meet  the 
requirements  in  paragraphs  (c)  (1) 
through  (3)  of  this  section. 

(1)  Submit  a  written  netification  to 
the  Administrator  of  your  request  to 
conduct  a  new  performance  test  to 
revise  the  operating  limit. 

(2)  Conduct  a  penormance  test  to 
demonstrate  compliance  with  the 
applicable  emission  limitation  in  Table 
1  of  this  subpart. 

(3)  Establish  revised  operating  limits 
according  to  the  applicable  procedures 
n  paragraphs  (a)  and  (b)  of  this  section. 

§63.9623    How  do  I  denMMWtrata  initial 
complianoa  with  tlie  emission  limitations 
titat  apply  to  ma? 

(a)  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  of  this 
subpart,  you  must  demonstrate  initial 
compliance  by  meeting  the 
requirements  in  paragraphs  (a)  (1) 
through  (6)  of  this  section. 

(1)  For  ore  crushing  and  handling,  the 
flow-weighted  mean  concentration  of 
particulate  matter,  determined 
according  to  the  procedures  in 

§  63.9620(a)  and  §  63.9621(b),  must  not 
exceed  the  emission  limits  in  Table  1  of 
this  subpart. 

(2)  For  indinating  furnaces,  the  flow- 
weighted  mean  concentration  of 
particulate  matter,  determined 
according  to  the  procediu'es  in 

§  63.9620(b)  and  §  63.9621(c),  must  not 
exceed  the  emission  limits  in  Table  1  of 
this  subpart. 

(3)  For  finished  pellet  handling,  the 
flow-weighted  mean  concentration  of 
particulate  matter,  determined 
according  to  the  procedures  in 

§  63.9620(c)  and  §  63.9621(b),  mustjiot 
exceed  the  emission  limits  in  Table^l  of 
this  subpart. 

(4)  For  ore  dryers,  the  flow-weighted 
mean  concentration  of  particulate 
matter,  determined  according  to  the 
procedures  in  §  63.9620(d)  and 

§  63.9621(c),  must  not  exceed  the 
emission  limits  in  Table  1  of  this 
subpart. 

(5)  For  each  wet  scrubber  subject  to 
the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

§  63.9590(b)(2),  you  must  meet  the 
requirements  in  paragraphs  (a)(5)  (i)  and 
(ii)  of  this  section. 

(i)  Measure  and  record  the  pressure 
drop  and  scrubber  water  flow  rate 
during  the  performance  test  in 
accordance  with  §  63.9622(a). 

(ii)  Establish  appropriate  site-specific 
operating  limits. 

(6)  For  each  dry  electrostatic 
precipitator  subject  to  the  opacity 
operating  limit  in  §  63.9590(b)(3),  you 
must  meet  the  requirements  in 
paragraphs  (a)(6)(i)  and  (ii)  of  this 
section. 


(i)  Measure  and  record  the  opacity 
dining  the  performance  test  in 
accordance  with  §  63.9622(b). 

(ii)  Establish  an  appropriate  site- 
specific  operating  limit. 

(b)  For  each  emission  limitation  that 
applies  to  you,  you  must  submit  a 
notification  of  compliance  status 
according  to  §  63 .  9640(e) . 

§63.9624    How  do  I  damonstrata  inmai 
compHanoa  with  ttta  work  practiea 
standards  that  apply  to  me? 

(a)  You  must  demonstrate  initial 
compliance  with  the  work  practice 
standards  by  meeting  the  requirements 
in  paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  You  must  prepare  a  fugitive  dust 
emissions  control  plan  in  accordance 
with  the  requirements  in  §  63.9591. 

(2)  You  must  submit  to  the 
Administrator  or  delegated  authority  the 
fugitive  dust  emissions  control  plan  in 
accordance  with  the  requirements  in 
§63.9591. 

(3)  You  must  implement  each  control 
practice  according  to  the  procedures 
specified  in  your  fugitive  dust  emissions 
control  plan. 

(b)  [Reserved] 

§  63.9625    How  do  I  demonstrate  initiai 
compliance  with  ttte  operation  and 
maintenance  requirements  that  apply  to 
me? 

You  must  demonstrate  initial 
compliance  by  certifying  in  your 
notification  of  compliance  status  that 
you  have  met  the  requirements  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  You  have  prepared  the  operation 
and  maintenance  plan  according  to  the 
reouirements  in  §  63.9600(b). 

(d)  You  operate  each  control  device 
according  to  the  procedures  in  the 
operation  and  maintenance  plan. 

(c)  You  submit  a  notification  of 
compliance  status  according  to  the 
requirements  in  §  63.9640(e). 

Continuous  Compliance  Requirements 

§63.9630    When  muat  I  conduct 
sulMaquent  performance  tests? 

Ca)  You  must  conduct  subsequent 
performance  tests  to  demonstrate 
continued  compliance  with  the  ore 
crushing  and  handling  emission  limit  in 
Table  1  of  this  subpart  according  to  the 
schedule  developed  by  your  permitting 
authority  and  shown  in  your  title  V 
permit.  If  a  title  V  permit  has  not  been 
issued,  you  must  submit  a  testing  plan 
and  schedule,  containing  the 
information  specified  in  paragraph  (e)  of 
this  section,  to  the  permitting  authority 
for  approval. 

(b)  You  must  conduct  subsequent 
performance  tests  on  all  stacks  from 


indinating  furnaces  to  demonstrate 
continued  compliance  with  the 
indurating  furnace  limits  in  Table  1  of 
this  subpart  according  to  the  schedule 
developed  by  your  permitting  authority 
and  shown  in  your  title  V  permit,  but  no 
less  frequent  than  tvtrice  per  5-year 
permit  term.  U  a  title  V  permit  has  not 
been  issued,  you  must  submit  a  testing 
plan  and  schedule,  containing  the 
'  information  specified  in  paragraph  (e)  of 
this  section,  to  the  permitting  authority 
for  approval.  For  indurating  furnaces 
with  multiple  stacks,  all  stacks  for  the 
indurating  furnace  must  be  tested 
simultaneously. 

(c)  You  must  conduct  subsequent 
performance  tests  to  demonstrate 
compliance  with  the  finished  pellet 
handling  emission  limit  in  Table  1  of 
this  subpart  according  to  the  schedule 
developed  by  your  permitting  authority 
and  shown  in  your  title  V  permit.  If  a 
title  V  permit  has  not  been  issued,  you 
must  submit  a  testing  plan  and 
schedule,  containing  the  information 
specified  in  paragraph  (e)  of  this 
section,  to  the  permitting  authority  for 
approval. 

(d)  You  must  conduct  subsequent 
performance  tests  on  all  stacks  from  ore 
dryers  to  demonstrate  continued 
compliance  with  the  ore  dryer  limits  in 
Table  1  of  this  subpart  according  to  the 
schedule  developed  by  your  permitting 
authority  and  shown  in  your  tide  V 
permit.  If  a  title  V  permit  has  not  been 
issued,  you  must  submit  a  testing  plan 
and  schedule,  containing  the 
information  specified  in  paragraph  (e)  of 
this  section,  to  the  permitting  authority 
for  approval.  For  ore  dryers  with 
multiple  stacks,  all  stacks  for  the  ore 
dryer  must  be  tested  simultaneously. 

(e)  If  your  plant  does  not  have  a  title 
V  permit,  you  must  submit  a  testing 
plan  for  subsequent  performance  tests  as 
required  in  paragraphs  (a)  through  (d)  of 
this  section.  This  testing  plan  must  be 
submitted  to  the  Administrator  or 
delegated  authority  on  or  before  the 
compliance  date  that  is  specified  in 

§  63.9583.  The  testing  plan  must  contain 
the  information  specified  in  paragraphs 
(e)  (1)  and  (2)  of  this  section.  You  must 
maintain  a  current  copy  of  the  testing 
plan  onsite  and  available  for  inspection 
upon  request.  You  must  keep  the  plan 
for  the  life  of  the  affected  source  or  until 
the  affected  soince  is  no  longer  subject 
to  the  requirements  of  this  subpart. 

(1)  A  list  of  all  emission  units. 

(2)  A  schedule  indicating  when  you 
will  conduct  subsequent  performance 
tests  for  particulate  matter  for  each  of 
the  emission  imits. 
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§  63.9631    What  are  my  monKoiIng 
requirements? 

(a)  For  each  baghouse  subject  to  the 
operating  limit  in  §  63.9590(b)(1)  for  the 
bag  leak  detection  system  alann,  you 
must  at  all  times  monitor  the  relative 
change  in  particulate  matter  loadings 
using  a  bag  leak  detection  system 
according  to  the  requirements  in 

§  63.9632(a)  and  conduct  inspections  at 
their  specified  frequencies  according  to 
the  requirements  in  paragraphs  (a)  (1) 
through  (8)  of  this  section. 

(1)  Monitor  the  pressure  drop  across 
each  baghouse  cell  each  day  to  ensure 
pressure  drop  is  within  the  normal 
operating  range  identified  in  the 
manual. 

(2)  Confirm  that  dust  is  being 
removed  bom  hoppers  through  weekly 
visual  inspections  or  other  means  of 
ensuring  the  proper  functioning  of 
removal  mechanisms. 

(3)  Check  the  compressed  air  supply 
for  pulse-jet  baghouses  each  day. 

(4)  Monitor  cleaning  cycles  to  ensure 
proper  operation  using  an  appropriate 
methodology. 

(5)  Check  bag  cleaning  mechanisms 
for  proper  functioning  through  monthly 
visual  inspection  or  equivalent  means. 

(6)  Make  monthly  visual  checks  of  bag 
tension  on  reverse  air  and  shaker-type 
baghouses  to  ensure  that  bags  are  not 
kinked  (kneed  or  bent)  or  laying  on  their 
sides.  You  do  not  have  to  make  this 
check  for  shaker-type  baghouses  using 
self-tensioning  (spring-loaded)  devices. 

(7)  Confirm  the  physical  integrity  of 
the  baghouse  through  quarterly  visual 
inspections  of  the  baghouse  interior  for 
air  leaks. 

(8)  Inspect  fans  for  wear,  material 
buildup,  and  corrosion  through 
quarterly  visual  inspections,  vibration 
detectors,  or  equivalent  means. 

(b)  For  each  wet  scrubber  subject  to 
the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

§  63.9590(b)(2),  you  must  at  all  times 
monitor  the  average  pressure  drop  and 
water  flow  rate  using  a  CPMS  according 
to  the  requirements  in  §  63.9632(b)  and 

(c). 

(c)  For  each- dry  electrostatic 
precipitator  subject  to  the  opacity 
operating  limit  in  §  63.9590(b)(3).  you 
must  at  all  times  monitor  the  6-minute 
average  opacity  of  emissions  exiting 
each  control  device  stack  using  a  COMS 
according  to  the  requirements  in 

§  63.9632(d). 

(d)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  other  than 

a  baghouse,  scrubber,  or  dry 
electrostatic  precipitator  must  submit  a 
site  specific  monitoring  plan  that 
includes  the  information  in  paragraphs 
^    (d)  (1)  through  (4)  of  this  section.  The 


monitoring  plan  is  subject  to  approval 
by  the  Administrator.  You  must 
maintain  a  current  copy  of  the 
monitoring  plan  onsite  and  available  for 
inspection  upon  request.  You  must  keep 
the  plan  for  the  life  of  the  affected 
source  or  until  the  affected  source  is  no 
longer  subject  to  the  requirements  of 
this  subpeirt. 

(1)  A  description  of  the  device; 

(2)  Test  results  collected  in 
accordance  with  §63.9621  verifying  the 
performance  of  the  device  for  reducing 
emissions  of  pcuticulate  matter  to  the 
atmosphere  to  the  levels  required  by 
this  subpart; 

(3)  A  copy  of  the  operation  and 
maintenance  plan  required  in 

§  63.9600(b);  and 

(4)  Appropriate  operating  parameters 
that  will  be  monitored  to  maintain 
continuous  compliance  with  the 
applicable  emission  limitation(s). 

§  63.9632    What  are  the  installation, 
operation,  and  maintenance  requirements 
for  my  monitoring  equipment? 

(a)  For  each  baghouse  subject  to  the 
operating  limit  in  §  63.9590(b)(1)  for  the 
bag  leak  detection  system  alarm,  you 
must  install,  operate,  and  maintain  each 
bag  leak  detection  system  according  to 
the  requirements  in  paragraphs  (a)  (1) 
through  (7)  of  this  section. 

(1)  The  system  must  be  certified  by 
the  manufacturer  to  be  capable  of 
detecting  emissions  of  particulate  matter 
at  concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(2)  The  system  must  provide  output  of 
relative  changes  in  particulate  matter 
loadings. 

(3)  The  system  must  be  equipped  with 
an  alarm  that  will  sound  when  an 
increase  in  relative  particulate  loadings 
is  detected  over  a  preset  level.  The 
alarm  must  be  located  such  that  it  can 
be  heard  by  the  appropriate  plant 
personnel. 

(4)  Each  system  that  works  based  on 
the  triboelectric  effect  must  be  installed, 
operated,  and  maintained  in  a  manner 
consistent  with  the  guidance  docimient, 
"Fabric  Filter  Bag  Leak  Detection 
Guidance,"  EPA-454/R-98-015. 
September  1997.  This  document  is 
available  on  the  EPA's  Technology 
Transfer  Network  at  http:// 

www.  epa  gov/ttn/emc/cem/tribo.pdf 
(Adobe  Acrobat  version)  or  http:// 
www.epa.gov/ttn/emc/cem/tribo.wpd 
(WordPerfect  version).  You  may  install, 
operate,  and  maintain  other  types  of  bag 
leak  detection  systems  in  a  manner 
consistent  with  the  manufacturer's 
written  specifications  and 
recommendations. 


(5)  To  make  the  initial  adjustment  of 
the  system,  establish  the  baseline  output 
by  adjusting  the  sensitivity  (range)  and 
the  averaging  period  of  the  device. 
Then,  establish  the  alarm  set  points  and 
the  alarm  delay  time. 

(6)  Following  the  initial  adjustment, 
do  not  adjust  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time,  except  as  detailed  in 
your  operation  and  maintenance  plan. 
Do  not  increase  the  sensitivity  by  more 
than  100  percent  or  decrease  the 
sensitivity  by  more  than  50  percent  over 
a  365-day  period  unless  a  responsible 
official  certifies,  in  writing,  that  the 
baghouse  has  been  inspected  and  found 
to  be  in  good  operating  condition. 

(7)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(b)  For  each  wet  scrubber  subject  to 
the  operating  limits  in  §  63.9590(b)(2) 
for  pressure  drop  and  scrubber  water 
flow  rate,  you  must  install,  operate,  and 
maintain  each  CPMS  according  to  the 
requirements  in  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  For  the  pressure  drop  CPMS,  you 
must  follow  the  procedures  in 
paragraphs  (b)(l)(i)  through  (vi)  of  this 
section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure  and  that  minimizes  or 
eliminates  pulsating  pressure,  vibration, 
and  internal  and  external  corrosion. 

(ii)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  5  percent  of 
the  pressure  range. 

(iii)  Check  the  pressure  tap  for 
pluggage  daily. 

(iv)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range,  or  install  a 
new  pressure  sensor. 

(vi)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(2)  For  the  scrubber  water  flow  rate 
CPMS,  you  must  follow  the  procedures 
in  paragraphs  (b)(2)  (i)  through  (iv)  of 
this  section. 

(i)  Locate  the  flow  $ensor  and  other 
necessary  equipment  in  a  position  that 
provides  a  representative  flow  and  that 
reduces  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 
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(ii)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  5  percent  of 
the  flow  rate. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually  according  to 
the  manufacturer's  instructions. 

(iv)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(c)  You  must  install,  operate,  and 
maintain  each  CPMS  for  a  wet  scrubber 
according  to  the  requirements  in 
paragraphs  (c)  (1)  through  (3)  of  this 
section. 

(1)  Each  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  S-minute  period. 

(2)  Each  CPMS  must  have  valid  data 
for  at  least  95  percent  of  every  averaging 
period. 

(3)  Each  CPMS  must  determine  and 
record  the  average  of  all  recorded 
readings. 

(d)  For  each  dry  electrostatic 
precipitator  subject  to  the  opacity 
operating  limit  in  §  63.9590(b)(3),  you 
must  install,  operate,  and  maintain  each 
COMS  according  to  the  requirements  in 
paragraphs  (d)  (1)  through  (4)  of  this 
section. 

(1)  You  must  install  each  COMS  and 
conduct  a  performance  evaluation  of 
each  COMS  according  to  §  63.8  and 
Performance  Specification  1  in 
appendix  B  to  40  CFR  part  60. 

(2)  You  must  develop  and  implement 
a  quality  control  program  for  operating 
and  maintaining  each  COMS  according 
to  §  63.8.  At  a  minimvim,  the  quality 
control  program  must  include  a  daily 
calibration  drift  assessment,  quarterly 
performemce  audit,  and  annual  zero 
alignment  of  each  COMS. 

(3)  You  must  operate  and  maintain 
each  COMS  according  to  §  63.8(e)  and 
your  quality  control  program.  Identify 
periods  the  COMS  is  out  of  control, 
including  any  periods  that  the  COMS 
fails  to  pass  a  daily  calibration  drift 
assessment,  quarterly  performance 
audit,  or  annual  zero  alignment  audit. 

(4)  You  must  determine  and  record 
the  6-minute  average  opacity  collected 
for  periods  during  which  the  COMS  is 
not  out  of  control. 

§  63.9633    How  do  I  monitor  and  colleel 
data  to  demonstrate  continuous 
compliance? 

(a)  Except  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
monitor  continuously  (or  collect  data  at 
all  required  intervals)  at  all  times  an 
affected  source  is  operating. 


(b)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels,  or  to  folfill 
a  minimum  data  availability 
requirement.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
assessing  compliance. 

(c)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failiue  of  the  monitoring  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  considered  malfunctions. 

§  63.9634    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  ttwt  apply  to  me? 

(a)  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  of  this 
subpart,  you  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  in  paragraphs  (b)  through 
(f)  of  this  section. 

(b)  For  ore  crushing  and  handling  and 
for  finished  pellet  handling,  you  must 
demonstrate  continuous  compliance  by 
meeting  the  requirements  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  The  flow-weighted  mean 
concentration  of  particulate  matter  for 
all  ore  crushing  and  handling  emission 
units  and  for  all  finished  pellet  handling 
emission  units  must  be  maintained  at  or 
below  the  emission  limits  in  Table  1  of 
this  subpart. 

(2)  You  must  conduct  subsequent 
performance  tests  for  emission  units  in 
the  ore  crushing  and  handling  and 
finished  pellet  handling  affected  sources 
following  the  schedule  in  your  title  V 
permit.  If  a  title  V  permit  has  not  been 
issued,  you  must  conduct  subsequent 
performance  tests  according  to  a  testing 
plan  approved  by  the  Administrator  or 
delegated  authority. 

(c)  For  ore  dryers  and  indurating 
furnaces,  you  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  in  paragraphs  (c)  (1)  and 
(2)  of  this  section. 

(1)  The  flow- weigh  ted  mean 
concentration  of  particulate  matter  for 
all  stacks  bom  the  ore  dryer  or 
indurating  furnace  must  be  maintained 
at  or  below  the  emission  limits  in  Table 
1  of  this  subpart. 

(2)  For  ore  dryers,  you  must  conduct 
subsequent  performance  tests  following 
the  schedule  in  your  title  V  permit.  For 
indurating  furnaces,  you  must  conduct 
subsequent  performance  tests  following 
the  schedule  in  your  title  V  permit,  but 
no  less  frequent  than  twice  per  5-year 
permit  term.  If  a  title  V  permit  has  not 
been  issued,  you  must  conduct 


subsequent  performance  tests  according 
to  a  testing  plan  approved  by  the 
Administrator  or  delegated  authority. 

(d)  For  each  baghouse  subject  to  the 
operating  limit  for  the  bag  leak  detection 
system  alarm  in  §  63.9590(b)(1),  you 
must  demonstrate  continuous 
compliance  by  completing  the 
requirements  in  paragraphs  (d)  (1) 
through  (3)  of  this  section. 

(1)  Maintaining  each  baghouse  such 
that  the  bag  leak  detection  system  alarm 
does  not  sound  for  more  than  5  percent 
of  the  operating  time  during  any 
semiaimual  reporting  period.  To 
determine  the  percent  of  time  the  alarm 
sounded  you  must  follow  the  procedure 
in  paragraphs  (d)(1)  (i)  through  (v)  of 
this  section. 

(i)  Alarms  that  occur  due  solely  to  a 
malfunction  of  the  bag  leak  detection 
system  are  not  included  in  the 
calculation. 

(ii)  Alarms  that  occur  during  startup, 
shutdown,  or  malfunction  are  not 
included  in  the  calculation  if  the 
condition  is  described  in  the  startup, 
shutdown,  and  malfunction  plan  and  all 
the  actions  you  took  during  the  startup, 
shutdown,  or  malfunction  were 
consistent  with  the  procedures  in  the 
startup,  shutdown,  and  malfunction 
plan. 

(iii)  Count  1  hour  of  alarm  time  for 
each  alarm  when  you  initiated 
procedures  to  determine  the  cause  of  the 
alarm  within  1  hour. 

(iv)  Count  the  actual  amount  of  time 
you  took  to  initiate  procedures  to 
determine  the  cause  of  the  alarm  if  you 
did  not  initiate  procedures  to  determine 
the  cause  of  the  alarm  within  1  hour  of 
the  alarm. 

(v)  Calculate  the  percentage  of  time 
the  alarm  on  the  bag  leak  detection 
system  sounds  as  the  ratio  of  the  sum  of 
alarm  times  to  the  total  operating  time 
multiplied  by  100. 

(2)  Maintaining  records  of  the  times 
the  bag  leak  detection  system  alarm 
sounded,  and  for  each  valid  alarm,  the 
time  you  initiated  corrective  action,  the 
corrective  action(s)  taken,  and  the  date 
on  which  corrective  action  was 
completed. 

(3)  Inspecting  and  maintaining  each 
baghouse  according  to  the  requirements 
in  §  63.9631(a)  (1)  through  (8)  and 
recording  all  information  needed  to 
document  confonnance  with  these 
requirements.  If  you  increase  or 
decrease  the  sensitivity  of  the  bag  leak 
detection  system  beyond  the  limits 
specified  in  §  63.9632(a)(6),  you  must 
include  a  copy  of  the  required  written 
certification  by  a  responsible  official  in 
the  next  semiannual  compliance  report. 

(e)  For  each  wet  scrubber  subject  to 
the  operating  limits  for  pressure  drop 
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and  scrubber  water  flow  rate  in 
§  63.9590(b)(2).  you  must  demonstrate 
continuous  compliance  by  completing 
the  requirements  of  paragraphs  (e)(1) 
through  (3)  of  this  section. 

(1)  Maintaining  the  average  pressure 
drop  and  scrubber  water  flow  rate  at 
levels  Ho  lower  than  those  established 
during  the  initial  or  subsequent 
performance  test. 

(2)  Inspecting  and  maintaining  each 
scrubber  CPMS  according  to 

§  63.9632(b)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements. 

(3)  Collecting  and  reducing 
monitoring  data  for  pressure  drop  and 
scrubber  water  flow  rate  according  to 
§  63.9632(c)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements. 

(f)  For  each  dry  electrostatic 
precipitator  subject  to  the  site-specific 
opacity  operating  limit  in 
§  63.9590(b)(3),  you  must  demonstrate 
continuous  compliance  by  completing 
the  requirements  of  paragraphs  (f)(1) 
and  (2)  of  this  section. 

(1)  Maintaining  the  6-minute  average 
opacity  of  emissions  no  higher  than  the 
site-specific  limit  established  during  the 
initial  or  subsequent  performance  test. 

(2)  Operating  and  maintaining  each 
COMS  and  reducing  the  COMS  data 
according  to  §  63.9632(d). 

§  63.9635    How  do  I  demonstrate 
continuous  compliance  with  ttie  work 
practice  standards  ttiat  apply  to  me? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standard  requirements  in  §  63.9591  by 
operating  in  accordance  with  your 
fugitive  dust  emissions  control  plan  at 
all  times. 

(b)  You  must  maintain  a  current  copy 
of  the  fugitive  dust  emissions  control 
plan  required  in  §63.9591  onsite  and 
available  for  inspection  upon  request. 
You  must  keep  the  plan  for  the  life  of 
the  affected  source  or  until  the  affected 
source  is  no  longer  subject  to  the 
requirements  of  this  subpart. 

§63.9636    How  do  I  demonstrate 
continuous  compliance  wrtti  ttw  operation 
and  maintenance  requirements  ttiat  apply  to 
me? 

(a)  For  each  control  device  subject  to 
an  operating  limit  in  §63. 9590(b),  you 
must  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  in 
§  63.9600(b)  by  completing  the 
requirements  of  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  Performing  preventative 
maintenance  for  each  control  device 
according  to  §  63.9600(b)(1)  and 
recording  all  information  needed  to 


document  conformance  with  these 
requirements;  and 

(2)  Initiating  and  completing 
corrective  action  for  a  bag  leak  detection 
system  alarm  according  to 
§  63.9600(b)(2)  and  recording  all 
information  needed  to  dociunent 
conformance  with  these  requirements. 

(b)  You  must  maintain  a  current  copy 
of  the  operation  and  maintenance  plan 
required  in  §  63.9600(b)  onsite  and 
available  for  inspection  upon  request. 
You  must  keep  the  plan  for  the  life  of 
the  affected  source  or  until  the  affected 
source  is  no  longer  subject  to  the 
requirements  of  this  subpart. 

§  63.9637    What  ottier  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

(a)  Deviations.  You  must  report  each 
instance  in  which  you  did  not  meet 
each  emission  limitation  in  Table  1  of 
this  subpart  that  applies  to  you.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction.  You  also  must  report 
each  instance  in  which  you  did  not 
meet  the  work  practice  standards  in 

§  63.9591  and  each  instance  in  which 
you  did  not  meet  each  operation  and 
maintenance  requirement  in  §  63.9600 
that  applies  to  you.  These  instances  are 
deviations  from  the  emission 
limitations,  work  practice  standards, 
and  operation  and  maintenance 
requirements  in  this  subpart.  These 
deviations  must  be  reported  according 
to  the  requirements  in  §  63.9641. 

(b)  Startups,  shutdowns,  and 
malfunctions.  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  your  startup, 
shutdown,  and  malfunction  plan. 

(1)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1).  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan. 

(2)  The  Administrator  will  determine 
whether  deviations  that  occur  during  a 
period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

Notifications,  Reports,  and  Records 

S63.9640    What  notificalions  must  I  sutmiit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  and  (c). 
63.8(f)(4).  and  63.9(b)  through  (h)  that 
apply  to  you  by  the  specified  dates. 

(b)  As  specified  in  §  63.9(b)(2).  if  you 
start  up  your  affected  source  before 
(DATE  OF  PUBUCATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register]. 
you  must  submit  your  initial 


notification  no  later  than  [DATE  120 
CALENDAR  DAYS  AFTER  THE  DATE 
OF  PUBLICATION  OF  THE  FINAL 
RULE  IN  THE  Federal  Register]. 

(c)  As  specified  in  §  63.9(b)(3).  if  you 
start  up  your  new  affected  source  on  or 
after  (DATE  OF  PUBUCATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register], 
you  must  submit  your  initial 
notification  no  later  than  120  calendar   . 
days  after  you  become  subject  to  this 
subpart. 

(a)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 
§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration,  you  must 
submit  a  notification  of  compliance 
status  according  t©  §  63.9(h)(2)(ii).  The 
initial  notification  of  compliance  status 
must  be  submitted  by  the  dates 
specified  in  paragraphs  (e)(1)  and  (2)  of 
this  section. 

(1)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  completion  of 
the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  that  does  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 

§  63.10(d)(2). 

§  63.9641    What  reports  must  I  submit  and 
wlien? 

(a)  Compliance  report  due  dates. 
Unless  the  Administrator  has  approved 
a  different  schedule,  you  must  submit  a 
semiannual  compliance  report  to  your 
permitting  authority  according  to  the 
requirements  in  paragraphs  (a)(1) 
through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.9583  and 
ending  on  June  30  or  December  31, 
whichever  date  comes  first  after  the 
compliance  date  that  is  specified  for 
your  source  in  §  63.9583. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31.  whichever  date 
comes  first  after  your  first  compliance 
report  is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
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reporting  period  from  January  1  through 
June  30  or  the  semiaimual  reporting 
period  from  July  1  through  Diecember 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71,  and 
if  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
^first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(a)(1)  through  (4)  of  this  section. 

(b)  Compliance  report  contents.  Each 
compliance  report  must  include  the 
information  in  paragraphs  (b)(1)  through 
(3)  of  this  section  and,  as  applicable,  in 
paragraphs  (b)(4)  through  (8)  of  this 
section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  the  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  ff  there  were  no  deviations  bom 
the  continuous  compliance 
requirements  in  §§  63.9634  through 
63.9636  that  apply  to  you,  then  provide 
a  statement  that  there  were  no 
deviations  from  the  emission 
limitations,  work  practice  standards,  or 
operation  and  maintenance 
requirements  diuing  the  reporting 
period. 

(6)  ff  there  were  no  periods  during 
which  a  continuous  monitoring  system 
(including  a  CPMS  or  COMS)  was  out- 
of-control  as  specified  in  §  63.8(c)(7), 
then  provide  a  statement  that  there  were 
no  periods  during  which  the  CPMS  was 
out-of-control  during  the  reporting 
period. 

(7)  For  each  deviation  bom  an 
emission  limitation  in  Table  1  of  this 
subpart  that  occurs  at  an  affected  source 
where  you  are  not  using  a  continuous 
monitoring  system  (including  a  CPMS 
or  COMS)  to  comply  with  an  emission 
limitation  in  this  subpart,  the 
compliance  report  must  contain  the 


information  in  paragraphs  (b)(1)  through 
(4)  of  this  section  and  the  information 
in  paragraphs  (b)(7)(i)  and  (ii)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  'The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(ii)  Information  on  the  number, 
dtiration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable)  as  applicable  and  the 
corrective  action  taken. 

(8)  For  each  deviation  bom  an 
emission  limitation  occurring  at  an 
affected  source  where  you  are  using  a 
continuous  monitoring  system 
(including  a  CPMS  or  COMS)  to  comply 
with  the  emission  limitation  in  this 
subpart,  you  must  include  the 
information  in  paragraphs  (b)(1)  through 
(4)  of  this  section  and  die  information 
in  paragraphs  (b)(8)(i)  through  (xi)  of- 
this  section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  The  date  and  time  that  ea(  h 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  monitoring  was  inoperative, 
except  for  zero  (low-level)  and  high- 
level  checks. 

(iii)  The  date,  time,  and  diuation  that 
each  continuous  monitoring  system  was 
out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(vi)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  including  those  that  are  due  to 
startup,  shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknoMm 
causes. 

(vii)  A  summary  of  the  total  duration 
of  continuous  monitoring  system 
downtime  during  the  reporting  period 
and  the  total  duration  of  continuous 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  the  reporting  period. 

(viii)  A  brief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the , 
continuous  monitoring  system. 

(x)  The  date  of  the  latest  continuous 
monitoring  system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  t'le  last 
reporting  period. 


(c)  Immediate  startup,  shutdown,  and 
malfunction  report,  ff  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period  that  was 
not  consistent  with  your  startup, 
shutdown,  and  malfunction  plan,  you 
must  submit  an  immediate  startup, 
shutdown,  and  malfunction  report 
according  to  the  requirements  in 
§63.10(d)(5)(ii). 

(d)  Part  70  monitoring  report.  If  you 
have  obtained  a  title  V  operating  permit 
for  em  affected  source  pursuant  to  40 
CFR  part  70  or  71,  you  must  report  all 
deviations  as  defined  in  this  subpart  in 
the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A).  ff  you  submit 
a  compliance  report  for  an  affiected 
source  along  with,  or  as  part  of,  the 
seoiiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  the  required 
information  concerning  deviations  from 
any  emission  limitation  or  operation 
and  maintenance  requirement  in  this 
subpart,  submission  of  the  compliance 
report  satisfies  any  obligation  to  report 
the  same  deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  compliance  report  does  not 
otherwise  affect  any  obligation  you  may 
have  to  report  deviations  from  permit 
requirements  for  an  affected  source  to 
your  permitting  authority. 

§63.9642    What  records  must  I  keep? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
compliance  status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests, 
performance  evaluations  as  required  in 
§63.10(b)(2){vui). 

(b)  For  each  COMS,  you  must  keep 
the  records  specified  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(1)  Records  described  in 
§63.10(b)(2)(vi)  through  (xi). 

(2)  Monitoring  data  for  COMS  during 
a  performance  evaluation  as  required  in 
§63.6(h)(7)(i)and(ii). 

(3)  Previous  (that  is,  superceded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(4)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
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period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(c)  You  must  keep  the  records 
required  in  §§  63.9634  through  63.9636 
to  show  continuous  compliance  vtnth 
each  emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  that  applies  to 
you. 

§63.9643    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  InfonnatiDn 

§63.9650    What  parts  of  the  Ganoral 
Provisions  apply  to  me? 

Table  1  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

§63.9651    Who  implements  and  enforces 
ttiis  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us.  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
U.S.  EPA  Administrator  has  delegated 
authority  to  your  State,  local,  or  tribal 
agency,  then  that  agency  has  the 
authority  to  implement  and  enforce  this 
subpart.  You  should  contact  your  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal  ' 
agencies  are  specified  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(2)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §  63.90. 


(3)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.9652    What  definitions  apply  to  this 
sut>part? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §63.2. 
and  in  this  section  as  follows. 

Affected  source  means  each  new  or 
existing  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
or  finished  pellet  handling  operation,  at 
your  taconite  iron  ore  processing  plant. 

Bag  leak  detection  system  means  a 
system  that  is  capable  of  continuously 
monitoring  relative  particulate  matter 
(dust)  loadings  in  the  exhaust  of  a 
baghouse  to  detect  bag  leaks  and  other 
upset  conditions.  A  bag  leak  detection 
system  includes,  but  is  not  limited  to, 
an  instrument  that  operates  on 
tribroelectric.  light  scattering,  light 
transmittance,  or  other  effect  to 
continuously  monitor  relative 
particulate  matter  loadings. 

Conveyor  belt  transfer  point  means  a 
point  in  the  conveying  operation  where 
the  taconite  ore  or  taconite  pellets  are 
transferred  to  or  from  a  conveyor  belt, 
except  where  the  taconite  ore  or  taconite 
pellets  are  being  transferred  to  a  bin  or 
stockpile. 

Crusher  means  a  machine  used  to 
crush  taconite  ore  and  includes  feeders 
or  conveyors  located  immediately  below 
the  crushing  surfaces.  Crushers  include, 
but  are  not  limited  to.  gyratory  crushers 
and  cone  crushers. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  (including  operating 
limits)  or  operation  and  maintenance 
requirement; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Emission  limitation  means  any 
emission  limit,  opacity  limit,  or 
operating  limit. 

Finished  pellet  handling  means  the 
transfer  of  fired  taconite  pellets  from  the 
indiirating  furnace  to  the  finished  pellet 
stockpiles  at  the  plant.  Finished  pellet 
handling  includes,  but  is  not  limited  to, 
furnace  discharge  or  grate  discharge. 


and  finished  pellet  screening,  transfer, 
and  storage. 

Fugitive  dust  emission  source  means 
a  stationary  source  from  which  particles 
are  discharged  to  the  atmosphere  due  to 
wind  or  mechanical  inducement  such  as 
vehicle  traffic.  Fugitive  dust  sources 
include,  but  are  not  limited  to: 

(1)  Stockpiles  (includes,  but  is  not 
limited  to,  stockpiles  of  imcrushed  ore, 
crushed  ore.  or  finished  pellets); 

(2)  Material  transfer  points; 

(3)  Plant  roadways; 

(4)  Tailings  basins; 

(5)  Pellet  loading  areas;  and 

(6)  Yard  areas. 

Grate  feed  means  the  transfer  of 
unfired  taconite  pellets  from  the 
pelletizer  into  the  indicating  furnace. 

Grate  kiln  indurating  furnace  means  a 
furnace  system  that  consists  of  a 
traveling  grate,  a  rotary  kiln,  and  an 
annular  cooler.  The  grate  kiln 
indurating  furnace  begins  at  the  point 
where  the  grate  feed  conveyor 
discharges  the  green  balls  onto  the 
furnace  traveling  grate  and  ends  where 
the  hardened  pellets  exit  the  cooler.  The 
atmospheric  pellet  cooler  vent  stack  is 
not  included  as  part  of  the  grate  kiln 
indurating  furnace. 

Indurating  means  the  process 
whereby  unfired  taconite  pellets,  called 
green  balls,  are  hardened  at  high 
temperature  in  an  indurating  furnace. 
Types  of  indurating  furnaces  include 
straight  grate  indurating  furnaces  and 
grate  kiln  indurating  furnaces. 

Ore  crushing  ana  handling  means  the 
process  whereby  dry  taconite  ore  is 
crushed  and  screened.  Ore  crushing  and 
handling  includes,  but  is  not  limited  to, 
all  dry  crushing  operations  (e.g.. 
primary,  secondary,  and  tertiary 
crushing),  dry  ore  conveyance  and 
transfer  points,  dry  ore  classification 
and  screening,  dry  ore  storage  and 
stockpiling,  dry  milling,  dry  cobbing 
(i.e.,  dry  magnetic  separation),  and  the 
grate  feed.  Ore  crushing  and  handling 
specifically  excludes  any  o[>erations 
where  the  dry  crushed  ore  is  saturated 
with  water,  such  as,  wet  milling  and  wet 
magnetic  separation. 

Ore  dryer  means  a  rotary  dryer  that 
repeatedly  tumbles  wet  taconite  ore 
concentrate  through  a  heated  air  stream 
to  reduce  the  amount  of  entrained 
moisture  in  the  taconite  ore  concentrate. 

Pellet  cooler  vent  stacks  means 
atmospheric  vents  in  the  cooler  section 
of  the  grate  kiln  indurating  furnace  that 
exhaust  cooling  air  that  is  not  returned 
for  recuperation.  Pellet  cooler  vent 
stacks  are  not  to  be  confused  with  the 
cooler  discharge  stack,  which  is  in  the 
pellet  loadout  or  dumping  area. 

Pellet  loading  area  means  that  portion 
of  a  taconite  iron  ore  processing  plant 
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where  taconite  pellets  are  loaded  into 
trucks  or  railcars. 

Responsible  official  means 
responsible  official  as  defined  in  §  63.2. 

Screen  means  a  device  for  separating 
material  according  to  size  by  passing 
undersize  material  through  one  or  more 
mesh  surfaces  (screens)  in  series  and 
retaining  oversize  material  on  the  mesh 
surfaces  (screens). 

Storage  bin  means  a  facility  for 
storage  (including  surge  bins  and 
hoppers)  of  taconite  ore  or  taconite 
pellets  prior  to  further  processing  or 
loading. 

Straight  grate  indurating  furnace 
means  a  funiace  system  that  consists  of 
a  traveling  grate  that  carries  the  taconite 


pellets  through  different  furnace 
temperature  zones.  In  the  straight  grate 
indurating  furnace  a  layer  of  fired 
pellets,  called  the  hearth  layer,  is  placed 
on  the  traveling  grate  prior  to  the 
addition  of  unfired  pellets.  The  straight 
grate  indurating  furnace  begins  at  the 
point  where  the  grate  feed  conveyor 
discharges  the  green  balls  onto  the 
furnace  traveling  grate  and  ends  where 
the  hardened  pellets  drop  off  of  the 
traveling  grate. 

Taconite  iron  ore  processing  means 
the  separation  and  concentration  of  iron 
ore  frt)m  taconite,  a  low-grade  iron  ore, 
to  produce  taconite  pellets. 

Taconite  ore  means  a  low-grade  iron 
ore  suitable  for  concentration  of 


magnetite  or  hematite  by  fine  grinding 
and  magnetic  or  flotation  treatment, 
from  which  pellets  containing  iron  can 
be  produced. 

Tailings  basin  means  a  natural  or 
artificial  impoundment  in  which  gangue 
or  other  refuse  material  resulting  from 
the  washing,  concentration  or  treatment 
of  ground  taconite  iron  ore  is  confined. 

Wet  grinding  and  milling  means  the 
process  where  wet  taconite  ore  is  finely 
ground  using  rod  and/or  ball  mills. 

Tables  to  Subpart  RRRRR  of  Part  63 

As  required  in  §63. 9590(a).  you  must 
comply  with  each  applicable  emission 
limit  in  the  following  table: 


Table  1  to  Subpart  RRRRR  of  Part  63.— Emission  Limits 


For 


You  must  comply  with  each  of  the  following 


1.  Existing  ore  crushing  and  handling  emission 
units. 

2.  New  ore  crushing  and  handling  emission 
units. 

3.  Each  existing  straight  grate  indurating  fur- 
nace processing  magnetite. 

4.  Each  new  straight  grate  indurating  furnace 
processing  magnetite. 

5.  Each  existing  grate  kiln  indurating  fumace 
processing  magnetite. 

6.  Each  new  grate  Itiln  indurating  fumace  proc- 
essing magnetite. 

7.  Each  existing  grate  ki\n  indurating  fumace 
processing  l>ematite. 

8.  Each  new  grate  Mn  indurating  fumace  proc- 
essing hematite. 

9.  Existing  finished   pellet  handling  emission 
units. 

10.  New  finished  pellet  handling  emission  units 

11.  Each  existing  ore  dryer  


12.  Each  new  ore  dryer 


The  flow-weighted  mean  concentration  of  particulate  matter  discharged  to  the  atmosphere 

from  all  ore  crushing  and  handling  emission  units,  as  determined  using  the  procedures  in 

§  63.9621(b),  must  not  exceed  0.008  grains  per  dry  standard  cubic  foot  (gr/dscf). 
The  flow-weighted  mean  concentration  of  particulate  matter  discharged  to  the  atmosphere 

from  all  ore  crushing  and  handling  emission  units,  as  determined  using  the  procedures  in 

§63.9621  (b),  must  not  exceed  0.005  "gr/dscf . 
The  flow-weighted  mean  concentration  of  particulate  matter  disctiarged  to  ttie  atmosphere 

from  all  stacks,  as  determined  using  the  procedures  in  §63.9621(c),  must  not  exceed  0.010 

gr/dscf. 
The  flow-weighted  mean  concentration  of  partk^jlate  matter  discharged  to  the  atmosphere 

from  all  stacks,  as  determined  using  the  procedures  in  §  63.9621(c),  must  not  exceed  0.006 

gr/dscf. 
The  flow-weighted  mean  concentratkMi  of  particulate  matter  discharged  to  the  atmosphere 

from  all  stacks,  as  determined  using  the  procedures  in  § 63.9621(c),  must  not  exceed  0.011 

gr/dscf. 
The  flow-weighted  mean  concentration  of  partk:utate  matter  discharged  to  the  atnrasphere 

from  all  stacks,  as  detemiined  using  the  procedures  in  §  63.9621(c),  must  not  exceed  0.006 

gr/dscf. 
The  flow-weighted  mean  concentration  of  partKulate  matter  discharged  to  the  atmosphere 

from  all  stacks,  as  detemiined  using  the  procedures  in  §  63.9621(c),  must  not  exceed  0.025 

gr/dscf. 
The  flow-weighted  mean  concentration  of  particulate  matter  discharged  to  the  atmosphere 

from  all  stacks,  as  detemiined  using  the  procedures  in  §63.9621(c).  must  not  exceed  0.018 

gr/dscf. 
The  flow-weighted  mean  concentration  of  partkxilate  matter  discharged  to  the  atmosphere 

from  all  finished  pellet  handling  emission  units,  as  determined  using  the  procedures  in 

§  63.9621(b),  must  not  exceed  0.008  gr/dscf. 
The  flow-weighted  mean  concentration  of  particulate  matter  discharged  to  the  atmosphere 

from  all  finished  pellet  handling  emission  units,  as  determined  using  ftie  procedures  in 

§  63.9621(b),  must  not  exceed  0.005  gr/dscf. 
The  flow-weighted  mean  concentratkDn  of  partk:ulate  matter  discharged  to  the  atmosphere 

from  all  stacks,  as  determined  using  ttie  procedures  in  §  63.9621(c),  must  not  exceed  0.052 

gr/dscf. 
The  flow-weighted  mean  concentration  of  particulate  matter  discharged  to  the  atmosphere 

fit>m  all  stacks,  as  determined  using  the  procedures  in  §  63.9621(c),  must  not  exceed  0  025 

gr/dscf. 


As  required  in  §  63.9650,  you  must  comply  with  the  requirements  of  the  NESHAP  General  Provisions  (40  CFR  part  63, 
subpart  A)  shown  in  the  following  table: 

Table  2  to  Subpart  RRRRR  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  RRRRR  of  Part 

63 


Citation 

Subject 

Applies 
to  Subpart  RRRRR 

FxplanatkMi 

§63.1 

§63.2 

§63.3 

§63.4 

Applk»bility  

Definitions  

Units  and  Abbreviations 

Prohibited  Activities  

Yes. 
Yes. 
Yes. 
Yes. 
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Table  2  to  Subpart  RRRRR  of  Part  63— Applicability  of  General  Provisions  to  Subpart  RRRRR  of  Part 

63 — Continued 


Citation 


§63.5 

§63.6<aHg) 


§63.6(h)  

§63.6(i),(j)  

§63.7(a)(1H2) 


§63.7(a)<3),  (bHh) 

§63.8(a)(lHa)(3),      (b),      (c)(1H3). 

(c)(5H8).  (d),(e),  (0(1  H5).  (gXlh 

(4). 


§63.8(a)(4) 
§  63.8(c)(4) 
§63.8(0(6)  . 

§  63.8(g)(5) 
§63.9 


§63.10(a),  (b)(1H2)(xii),  (b)(2)(xiv). 
(b)(3),(c)(1H6)  (c)(9H15).  (d)(1)- 
(2),  (d)(4H5).  (e).  (0 


§63.10(b)(2)(xiii) 
§63.10(c)(7H8) 

§63.10(d)(3)  

§63.11  


§63.12 

§63.13-§63.15 


Subject 


Construction/Fteconstruction 

Compliance  with  Standards  and  Main- 
tenance Requirements. 

Compliance  with  Opacity  and  Visible 
EmissKXi  (VE)  StandarxJs. 

Extension  of  Compliance  and  Presi- 
dential Compliance  Extension. 

Applicability  and  Performance  Test 
Dates. 

Perfomfwnce  Testing  Requirements  .... 

Monitoring  Requirements 


Additional  Monitoring  Requirements 
for  Control  Devices  in  §  63. 11 . 

Continuous  Monitoring  System  Re- 
quirements. 

Relative  Accuracy  Test  Alternative 
(RATA). 


Data  Reduction 


Notification  Requirements 


Recordkeeping    and    Reporting    Re- 
quirements. 


CMS  Records  for  RATA  Altemative 


Records  of  Excess  Emissions  and  Pa- 
rameter Monitoring  Exceedances  for 
CMS 

Reporting  opacity  or  VE  observations 

(Control  Device  Requirements 


State  Auttiority  and  Delegations 

Addresses,     Incorporation     t>y     Ref- 
ererK:e,  Availability  of  Information. 


Applies 
to  Subpart  RRRRR 


Yes. 
Yes. 

No.. 

Yes. 

No.. 

Yes. 
Yes 

fto.. 
No.. 
No.. 

No.. 
Yes 

Yes 


No 

No 

No 
No 


Yes 
Yes 
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Explanation 


Subpart    RRRRR    does    not   contain 
opacity  and  VE  standards. 


Subpart  RRRRR  specifies  perform- 
ance test  applicability  and  dates. 

Continuous  monitoring  system  (CMS) 
requirements  in  §  63.8(c)(5)  and  (6) 
apply  only  to  COMS  for  dry  electro- 
static precipitators. 

Subpart  RRRRR  does  not  require 
flares. 

Subpart  RRRRR  specifies  require- 
ments for  operation  of  CMS. 

Sut>part  RRRRR  does  not  require  con- 
tinuous emission  monitoring  sys- 
tems. 

Subpart  RRRRR  specifies  data  reduc- 
tion requirements. 

Additional  notifications  for  CMS  in 
§  63.9(g)  apply  to  COMS  for  dry 
electrostatic  precipitators. 

Additional  records  for  CMS  §63.10(0) 
(1)-(6),(9)-(15),  and  reports  in 
§63.10(d)(1>-(2)  apply  only  to 
COMS  for  dry  electrostatic 
precipitators. 

Subpart  RRRRR  doesn't  require  con- 
tinuous emission  monitoririg  sys- 
tems 

Subpart  RRRRR  specifies  record  re- 
quirements. 

Subpart  RRRRR  does  not  have  opac- 
ity and  VE  standards 

Sut}part  RRRRR  does  not  require 
flares. 


Wednesday, 
December  18,  2002 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228.  229,  240,  and  274 

[Release  Nos.  33-6160;  34-46960;  IC- 
25845;  File  No.  S7-50-02] 

RIN  3235-AH37 

Rule  10b-18  and  Purchases  of  Certain 
Equity  Securities  by  the  Issuer  and 
Others 

agency:  Securities  and  Exchange 

Conunission. 

ACTION:  Proposed  rule. 

summary:  The  Securities  and  Exchange 
Commission  (Commission)  is  proposing 
amendments  to  its  rule  that  provides 
issuers  with  a  "safe  harbor"  from 
liability  for  manipulation  when  they 
repurchase  their  common  stock  in  the 
market  in  accordance  with  the  rule's 
maimer,  timing,  price,  and  volume 
conditions.  The  proposed  amendments 
are  intended  to  simplify  and  update  the 
safe  harbor  provisions  in  light  of  market 
developments  since  the  rule's  adoption. 
To  enhance  the  transparency  of  issuer 
repurchases,  the  Commission  also  is 
proposing  amendments  to  a  number  of 
regidations  and  forms  that  would 
require  disclosure  of  all  issuer 
repurchases  (open  market  and  private 
transactions),  regardless  of  whether  the 
repurchases  are  effected  in  accordance 
with  the  safe  harbor  rule. 
DATES:  Comments  must  be  received  on 
or  before  February  18,  2003. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  send  three 
copies  to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
e-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-50-02.  Comments  submitted  by 
e-mail  should  include  this  file  number 
in  the  subject  line.  Comment  letters 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov).  To  help  us  process  your 
comments  more  efficiently,  comments 
should  be  sent  by  one  method  only.  The 
Commission  does  not  edit  personal, 
identifying  information,  such  as  names 
or  e-mail  addresses,  from  electronic 
submissions.  Submit  only  the 
information  you  wish  to  make  publicly 
available. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  Brigagliano,  Assistant  Director, 
Joan  Collopy,  Special  Counsel,  or 
Elizabeth  Sandoe,  Special  Counsel, 
Office  of  Risk  Management  and  Control, 
Division  of  Market  Regulation,  at  (202) 
942-0772,  or,  with  respect  to  the 
proposed  disclosure  amendments, 
David  Lee,  Special  Counsel,  Office  of 
Chief  Counsel,  Division  of  Corporation 
Finance,  at  (202)  942-2900,  or,  John 
Faust,  Attorney  Adviser,  Office  of 
Disclosure  Regulation,  Division  of 
Investment  Management,  at  (202)  942- 
0721,  at  the  Securities  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  requesting  public 
comment  on  proposed  amendments  to 
Rule  lOb-18  (the  safe  harbor  rule  for 
issuer  repurchases)  (17  CFR  240.10b-18l 
under  the  Securities  Exchange  Act  of 
1934  (Exchange  Act).  The  Commission 
also  is  requesting  comment  on  proposed 
disclosure  amendments  to  Regulations 
S-K  and  S-B  (17  CFR  229.703  and 
228.703)  under  the  Exchange  Act. 
Exchange  Act  Forms  10-Q  [17  CFR 
249.308a|,  10-QSB  [17  CFR  249.308b|, 
10-K  [17  CFR  249.310).  10-KSB  [17 
CFR  310b).  20-F  (17  CFR  249.220f].  and 
proposed  Form  N-CSR  under  the 
Exchange  Act  and  the  Investment 
Company  Act  of  1940  (Investment 
Company  Act)  [17  CFR  249.331  and 
274.128). 

I.  Introduction 

Issuers  repurchase  their  securities  for 
many  legitimate  business  reasons.'  For 
example,  issuers  may  repurchase  their 
stock  in  order  to  have  shares  available 
for  dividend  reinvestment,  stock  option 
and  employee  stock  ownership  plans,  or 
to  reduce  the  outstanding  capital  stock 
following  the  cash  sale  of  operating 
divisions  or  subsidiaries.  Issuers  may 
believe  that  a  repurchase  program  is  _ 
preferable  to  paying  dividends  as  a  way 
of  returning  capital  to  shareholders. 
Issuer  repurchases  also  provide 
liquidity  in  the  marketplace,  which 
benefits  all  shareholders. 

At  the  same  time,  an  issuer  has  a 
strong  interest  in  the  market 
performance  of  its  securities.  Among 
other  things,  its  securities  may  be  the 
consideration  in  an  acquisition,  or  serve 


as  collateral  for  financing.  The  market 
price  also  determines  the  price  of 
offerings  of  additional  securities. 
Therefore,  at  various  times,  the  issuer 
may  have  an  incentive  to  manipulate 
the  price  of  its  securities.  One  way  to 
positively  affect  the  price  is  to  purchase 
the  securities  in  the  open  market. 
Because  repurchases  of  its  securities 
could  affect  the  market  price  of  an 
issuer's  stock,  this  may  expose  the 
issuer  to  claims  that  the  repurchases 
were  made  in  a  manipulative  manner 
even  when  they  were  done  in  a  manner 
not  intended  to  move  market  prices. 

Rule  lOb-18  addresses  this  problem. 
In  1982,  the  Commission  adopted  Rule 
lOb-18,2  which  provides  issuers  ^  with 
a  safe  harbor  from  liability  for 
manipulation  under  Sections  9(a)(2)  and 
10(b)  of  the  Exchange  Act,  and  Rule 
lOb-5  under  the  Exchange  Act,  when 
they  repurchase  their  common  stock  in 
the  market  in  accordance  witb  the  rule's 
manner,  timing,  price,  and  volume 
conditions.'^  Rule  lOb-18's  safe  harbor 
conditions  are  designed  to  minimize  the 
market  impact  of  the  issuer's 
repurchases,  thereby  allowing  the 
market  to  establish  a  security's  price 
based  on  independent  market  forces 
without  undue  influence  by  the  issuer.'' 

Although  the  safe  harbor  conditions 
are  intended  to  offer  issuers  guidance 


'  Securities  Exchange  Act  Release  No.  19244 
(Nov.  17.  1982).  47  FR  53333.  53334  (Nov.  26.  1982) 
(1982  Adopting  Release).  See  also  Clifford  P. 
Stephens  and  Michael  S.  Weisbach.  "Actual  Share 
Reacquisitions  in  Open-Market  Repurchase 
Programs,"  foumal  of  Finance,  Febniary  1998 
(observing  that  firms  increase  their  repurchasing 
depending  on  the  degree  of  perceived 
undervaluation  of  its  stock  and  on  expected  cash 
flow). 


^  1982  Adopting  Release,  supra  note  1.  Since 
1967,  the  Commission  has  considered  on  several 
occasions  the  issue  of  whether  to  regulate  an 
issuer's  market  repurchases  of  its  own  securities. 
The  Commission  first  proposed  Rule  lOb-10  to 
govern  issuer  repurchases  in  connection  with 
proposed  legislation  that  became  the  Williams  Act 
Amendments  of  1968.  Pub.  L.  No.  90-439.  82  Stat. 
454  duly  29.  1968),  reprinted  in  Hearings  on  S.  510 
before  Senate  Committee  on  Banking  and  Currency, 
90fh  Cong..  1st  Sess.  214-216  (1967).  The 
Commission  then  published  for  public  comment 
proposed  Rule  13e-2  in  1970, 1973,  and  1980.  Rule 
13e-2,  which  was  later  withdrawn  with  the 
adoption  of  Rule  lOb-18,  would  have  been  a 
prescriptive  rule  with  mandatory  disclosure 
requirements,  substantive  purchasing  limitations, 
and  general  anti-fraud  liability.  Securities  Exchange 
Act  Release  Nos.  8930  (July  13,  1970),  35  FR  11410 
duly  16.  1970);  10539  (Dec.  6,  1973),  38  FR  34341 
(Dec.  13,  1973):  and  17222  (Oct.  17,  1980),  45  FR 
70890  (Oct.  27,  1980)  (1980  Proposing  Release). 

'The  safe  harbor  is  also  availablo  for  "affiliated 
purchasers"  of  the  issuer.  In  this  Release,  the  term 
"issuer"  includes  affiliated  purchasers. 

*  In  other  words,  an  issuer  will  not  be  deemed  to 
have  violated  Section  9(a)(2)  of  the  Exchange  Act 
or  Rule  lOb-5  under  the  Exchange  Act,  solely  by 
reason  of  the  timing,  price,  volume,  or  manner  of 
its  repurchases,  if  the  repurchases  are  made  within 
the  limitations  of  the  rule.  However,  some 
repurchase  activity  that  meets  the  safe  harbor 
conditions  may  still  violate  the  anti-fraud 
provisions  of  the  Exchange  Act.  For  example,  as  the 
Commission  noted  in  1982  when  adopting  Rule 
lOb-18.  "Rule  lOb-18  confers  no  immunity  from 
possible  Rule  lOb-5  liability  where  the  issuer 
engages  in  repurchases  while  in  possession  of 
favorable,  material  nonpublic  information 
concerning  its  securities."  1982  Adopting  Release, 
supra  note  1,  at  47  FR  53333. 

s/d. 
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when  repurchasing  their  securities  in 
the  open  market.RiUe  lOb-18  is  not  the 
exclusive  means  of  making  non- 
manipulative  issuer  repurchases.  As  the 
Rule  states,  there  is  no  presumption  that 
purchases  outiside  of  the  safe  harbor 
violate  Sections  9(a)(2)  or  10(b)  of  the 
Exchange  Act  or  Rule  lOb-5  under  the 
Exchange  Act.^  Given  the  widely 
varying  characteristics  in  the  market  for 
the  stock  of  different  issuers,  it  is 
possible  for  issuer  repurchases  to  be 
made  outside  of  the  safe  harbor 
conditions  and  not  be  manipulative. 
Nevertheless,  we  understand  that 
issuers  generally  are  reluctant  to 
undertake  any  repurchases  without  the 
certainty  that  their  repurchases  come 
within  the  Rule's  safe  barbor. 

Based  on  our  experience  with  the 
operation  of  Rule  lOb-18  and  to  reflect 
market  developments  since  the  Ride's 
adoption,  we  propose  to  revise  Ride 
lOb-18  as  described  below.  Our 
proposals  would  allow  issuers  whose 
securities  are  less  susceptible  to 
manipulation  to  stay  in  the  market 
longer  and  to  repurchase  a  greater 
number  of  shares  during  periods  of 
severe  market  decline.  At  the  same  time, 
our  proposals  to  modify  the  volume  and 
price  provisions  are  intended  to 
maintain  reasonable  limits  on  the  safe 
harbor  while  furthering  the  objectives  of 
the  Rule.  Moreover,  the  proposed 
amendments  to  Regulations  S-K  and  S- 
B,  Forms  10-Q,  10-QSB.  lO-K,  10-KSB, 
20-F,  and  proposed  Form  N-CSR  seek 
to  enhance  the  transparency  of  issuer 
repurchases.^  Our  proposals  also  are 
intended  to  continue  to  allow  issuer 
repurchases  (under  conditions  that  are 
unlikely  to  create  manipulative  effects 
on  the  issuer's  security's  price  or  market 
activity)  without  imposing  undue 
restrictions  on  the  operation  of  issuer 
repurchases  or  undermining  the 
economic  benefit  such  purchases 
provide  investors,  issuers,  and  the 
marketplace. 


«  See  17  CFR  240.lOb-18(d).  Moreover,  the  safe 
harbor  is  not  intended  to  define  the  appropriate 
limits  to  be  observed  by  those  persons  not  covered 
by  the  safe  harbor  nor  the  appropriate  limits  to  be 
observed  when  purchasing  securities  other  than 
common  stock. 

'  Regulations  S-K  and  S-B  set  forth  the  standard 
filing  instructions  for  forms  under  the  Securities 
Act  and  the  Exchange  Act.  Forms  10-K  (KSB)  and 
20-F  are  filed  by  issuers  (small  business  issuers) 
and  foreign  private  issuers  respectively  to  satisfy 
aimual  reporting  obligations  and  Form  10-Q  (QSB) 
is  filed  by  issuers  (small  business  issuers)  to  satisfy 
quarterly  reporting  obligations.  Proposed  Form  N- 
CSR  would  be  used  by  registered  management 
investment  companies  to  file  certified  shareholder 
reports  with  the  Commission  under  the  Sarbanes- 
Oxley  Act  of  2002.  See  Investment  Company  Act 
Release  No.  25723  (August  30.  2002)  [67  FR  57298 
(September  9,  2002)]:  Sarbanes-Oxley  Act  of  2002. 
Pub.  L  No.  107-204.  116  SUt.  745  (2002). 


n.  Overview  of  Current  Rule  lOb-18 

A.  Scope  of  the  Rule 

Rule  lOb-18  applies  to  bids  for  and 
purchases  of  an  issuer's  common  stock 
by  or  for  an  issuer.^  Purchases  of  any 
other  type  of  security  are  not  covered. 
Because  Rule  lOb-18  assumes  normal 
market  conditions,  the  definition  of  the 
term  "Rule  lOb-18  purchase"  excludes 
issuer  bids  and  purchases  made  during 
certain  corporate  events,  for  example, 
mergers,  tender  offers,  and  distributions 
that  involve  the  issuer.^  The  safe  harbor 
also  does  not  confer  absolute  protection 
from  all  liability  for  purchases  (e.g., 
purchases  that  are  part  of  a  plan  or 
scheme  to  evade  the  federal  securities 
laws) — even  if  made  in  technical 
compliance  with  the  Rule.'"  Rather,  the 
safe  harbor  provides  oidy  that  certain, 
specific  provisions  of  the  securities  laws 
will  not  be  considered  to  have  been 
violated  solely  by  reason  of  the  manner, 
timing,  price,  or  volume  of  such 
repurchases,  provided  the  repurchases 
are  made  within  the  limitations  of  the 
Rule. 

B.  Conditions  of  the  Rule 

Rule  lOb-18  provides  a  safe  harbor  for 
purchases  on  a  given  day.  To  come 
within  the  safe  harbor  for  that  day,  an 
issuer  must  satisfy  the  Rule's  manner, 
timing,  price,  and  volume  conditions 
when  purchasing  its  own  common  stock 
in  the  market.'^  Failure  to  meet  any  one 
of  the  four  conditions  will  disqualify  the 
issuer's  pjirchases  from  the  safe  harbor 
for  that  day. 

1.  Manner  of  Purchase  Condition 

The  manner  of  purchase  condition 
requires  an  issuer  to  use  a  sin^e  broker 
or  dealer  per  day  to  bid  for  or  purchase 
its  common  stock.  This  requirement  is 
intended  to  avoid  the  appearance  of 
widespread  trading  in  a  security  that 
could  result  if  the  issuer  uses  many 
brokers  or  dealers  to  repurchase  its 
stock."  The  "single  broker  or  dealer" 
condition,  however,  applies  only  to 
Rule  lOb-18  purchases  that  are 
"solicited"  by  or  on  behalf  of  the  issuer. 
Accordingly,  the  issuer  may  purchase 


shares'  from  more  than  one  broker-dealer 
if  the  issuer  does  not  solicit  the 
transactions.  An  issuer  must  evaluate 
whether  a  transaction  is  "solicited"  by 
or  on  behalf  of  an  issuer,  depending  on 
the  facts  and  circumstances  of  each 
case." 

Moreover,  where  an  issuer  engages  a 
single  coordinating  broker-dealer  to 
make  its  Rule  lOb-18  piuchases,  the 
broker-dealer  can  make  (consistent  with 
the  single  broker  or  dealer  condition) 
appropriate  and  customary 
arrangements  with  other  broker-dealers, 
including  exchange  specialists  and 
"two-dollar"  brokers  on  exchange 
floors,  to  execute  repurchases.'* 

2.  Timing  Condition 

The  timing  condition  restricts  the 
periods  during  which  the  issuer  may  bid 
for  or  purchase  its  common  stock,  "rhis 
condition  excludes  from  the  safe  harbor 
purchases  at  the  opening  and  during  the 
last  half  hour  of  trading  because  market 
activify  at  such  times  is  considered  to  be 
a  significant  indicator  of  the  direction  of 
trading,  the  strength  of  demand,  and  the 
current  market  value  of  the  security." 
Therefore,  where  there  is  no 
independent  opening  transaction  on  a 
given  trading  day.  the  issuer  is 
precluded  from  making  piuchases  under 
the  safe  harbor  for  that  day. 

3.  Price  Condition 

The  price  condition  specifies  the 
highest  price  an  issuer  may  bid  or  pay 
for  its  common  stock.'^  Rule  lOb-18's 
current  price  limitations  vary  depending 
on  whether  the  securify  is  a  reported, 
exchange-traded,  Nasdaq,  or  other 
security,  and  whether  the  bid  or 
purchase  is  effected  on  an  exchange. '^ 
The  price  condition  is  intended  to 
prevent  the  issuer  from  leading  the 
market  for  the  securify  through  its 
repurchases  by  limiting  the  issuw  to 
bidding  for  or  buying  its  securify  at  a 
price  that  is  no  higher  than  the  highest 
independent  published  bid  or  last 
independent  transaction  price.  As  such, 
the  price  condition  uses  an  independent 
reference  price  that  has  not  been  set  or 


•  17  CFR  240.10b-18(a)(3). 

9  17  CFR  240.10b-18(a)(3)(iHvii).  Because  these 
transactions  involve  valuation  periods  for  the 
issuer's  security,  they  also  present  a  greater 
incentive  for  the  issuer  to  manipulate  its  stock 
price.  Moreover,  most  of  these  non-covered 
transactions  are  regulated  under  other  rules  (e.g.. 
Exchange  Act  Rules  13e-l  and  13e-4  concerning 
tender  offers,  and  Rule  102  of  Regulation  M 
regarding  purchases  during  a  distribution  of  the 
issuer's  stock). 

">  See  note  4,  supra. 

"  17  CFR  240.10b-18(b)(l)-(4). 

"  1980  Proposing  Reler  e,  supra  note  2,  45  FR  at 
70891. 


"  Although  Rule  lOb-18  does  not  define 
"solicitation."  we  would  not  consider  the  issuer's 
disclosure  and  announcement  of  a  repurchase 
program  alone  as  necessarily  causing  a  subsequent 
purchase  to  be  deemed  "solicited"  by  or  on  behalf 
on  an  issuer.  See  1982  Adopting  Release,  supra  note 
1,  47  FR  at  53337. 

>'  See  1980  Proposing  Release,  supra  note  2,  45 
FR  at  70898. 

<!>  17  CFR  240.10b-18(b)(2).  The  prohibition  of 
Rule  lOb-18  bids  and  purchases  near  the  close  of 
trading  is  to  prevent  the  issuer  from  creating  or 
sustaining  a  high  bid  or  transaction  price  at  or  near 
the  close  of  trading. 

'•l?  CFR  240.10b-18(b)(3) 

"Id. 
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influenced  by  the  issuer  but,  instead,  is 
based  on  independent  market  forces. 

4.  Volume  Condition 

The  volume  condition  limits  the 
amount  of  securities  an  issuer  may 
repurchase  in  the  market  in  a  single  day. 
The  volume  condition  is  designed  to 
prevent  an  issuer  from  dominating  the 
market  for  its  securities  through 
substantial  purchasing  activity.'"  An 
issuer  dominating  the  market  for  its 
securities  in  this  way  can  mislead 
investors  about  the  integrity  of  the 
securities  market  as  an  independent 
pricing  mechanism. '° 

Under  the  current  volume  condition, 
an  issuer  may  effect  daily  purchases  in 
an  amount  up  to  25  percent  of  the 
average  daily  trading  volume  in  its 
shares  (the  "25%  volume  limitation").^" 
However,  the  volume  limitation  does 
not  include  an  issuer's  block  purchases. 
Moreover,  an  issuer's  block  purchases 
are  not  included  in  determining  a 
security's  average  daily  trading  volume 
(ADTV).2>  The  Rule  defines  a  'block"  as 
a  quantity  of  stock  that  either:  (i)  Has  a 
purchase  price  of  $200,000  or  more;  or 
(ii)  is  at  least  5,000  shares  and  has  a 
purchase  price  of  at  least  $50,000;  or 
(iii)  is  at  least  20  round  lots  of  the 
security  and  totals  150  percent  or  more 
of  the  trading  volume  for  that  security 
or,  in  the  event  that  trading  volume  data 
are  unavailable,  is  at  least  20  round  lots 
of  the  security  and  totals  at  least  one- 
tenth  of  one  percent  (.001)  of  the 
outstanding  shares  of  the  security. 


'•  1980  Proposing  Release,  supra  note  2.  45  FR 
70890. 

"•W.  A  market  can  be  manipulated  even  in  the 
absence  of  price  leadership.  Following  the  market 
closely  with  purcahses  or  bids  essentially  places  a 
floor  underneath  the  market  at  each  independent 
purchase  or  bid.  This  may  exhaust  the  available 
supply  of  securities  that  may  be  offered  at  that 
price,  which  ultimately  forces  others  to  raise  their 
bids.  See  L.  Loss  and  I.  Seligman.  Securities 
Begulation.  3d  Edition,  at  10-E-lO  (1999):  Kidder. 
Peabody  &  Co..  18  SEC  559.  570  (1945).  Halsey. 
Stuart  6-  Co..  Inc..  30  SEC  106,  129  (1949) 
(describing  over-the-counter  ("OTC") 
manipulation). 

^"This  applies  to  reported  securities,  exchange- 
traded  securities,  and  Nasdaq  securities.  17  CFR 
240.10b-18(b)(4).  For  any  other  security  {e.g..  OTC 
Bulletin  Board  ("OTCBB")  and  Pink  Sheet 
securities),  volume  of  purchases  on  a  single  day 
may  not  exceed  one  round  lot  or,  on  that  day  plus 
the  preceding  five  business  days.  l/20th  of  one 
percent  (0.0005)  of  outstanding  shares  of  the 
security.  Id.  Trading  volume  is  defined  generally  as 
the  average  daily  trading  volume  reported  to  the 
consolidated  transaction  reporting  system  or  to  the 
NASD  for  the  security  in  the  four  calendar  weeks 
preceding  the  week  that  the  Rule  lOb-lB  purchase 
or  bid  is  to  be  effected.  17  CFR  240.10b-18(a)(ll). 

2>  17  CFR  240.10b-18(b)(4).  Although  the  rules 
current  volume  condition  does  not  apply  to  block 
purchases,  an  issuer  must  satisfy  the  other  three 
conditions  in  order  for  the  block  purchases  to  come 
within  the  safe  harbor. 


exclusive  of  any  shares  owned  by  any 
affiliate.22 

The  definition  further  provides  that  a 
block  does  not  include  any  amount  a 
broker  or  dealer,  acting  for  its  own 
account,  has  accimiulated  for  the 
purpose  of  selling  to  the  issuer  or 
affiliated  purchaser,  if  the  issuer  knows 
or  has  reason  to  know  that  such  amount 
was  accimiulated  for  such  purpose.  The 
definition  also  excludes  any  amount 
that  a  broker  or  dealer  has  sold  short  to 
the  issuer,  if  the  issuer  knows  or  has 
reason  to  know  that  the  sale  was  a  short 
sale.  2^ 

m.  Proposed  Amendments  to  Rule  10b- 
18 

In  this  release,  we  are  proposing 
broad  revisions  to  the  safe  harbor  rule. 
In  particular,  we  propose  to: 

•  Modify  the  definition  of  a  "Rule 
lOb-18  purchase"  to  incorporate  the 
current  "Rule  lOb-18  bid  "  definition 
and  to  clarify  the  scope  of  the  safe 
harbor: 

•  Modify  the  timing  condition  by 
applying  an  ADTV  value  and  public 
float  value  test  to  determine  when  an 
issuer  must  be  out  of  the  market  before 
the  scheduled  close  of  trading  in  order 
to  qualify  for  the  safe  harbor; 

•  Apply  a  uniform  price  condition 
that  limits  issuers  to  purchasing  their 
securities  at  a  price  that  is  no  higher 
than  the  highest  independent  bid  ^*  or 
the  last  independent  transaction  price,='=' 
whichever  is  higher,  quoted  or  reported 
in  the  consolidated  system;^** 

•  Modify  the  volume  condition's 
treatment  of  block  purchases  by 
including  block  purchases  in  calculating 
a  security's  ADTV  and  the  25%  volume 
limitation; 

•  Modify  the  volume  condition  by 
allowing  issuers  to  purchase  up  to  a 
daily  aggregate  amount  of  500  shares,  as 


"  17  CFR  240.10b-18(aHl4). 

"Id. 

'*  Proposed  Rule  10b-18(a)(6)  would  define 
"highest  independent  bid"  to  mean  "the  highest 
published  bid  for  a  regular  way  trade  (other  than 
a  bid  by  or  for  the  issuer  or  any  affiliated  purchaser 
of  the  issuer)  at  the  time  the  Rule  lOb-18  purchase 
is  effected." 

-^Proposed  Rule  10b-18(a)(7)  would  define  "last 
independent  transaction  price"  as  "the  price  at 
which  the  last  regular  way  trade  (other  than  a  trade 
by  or  for  the  issuer  or  any  affiliated  purchaser  of 
the  issuer)  was  reported  at  the  time  the  Rule  10b- 
18  purchase  is  effected." 

'^  For  purpK>ses  of  Rule  lOb-18's  timing  and  price 
conditions,  proposed  Rule  10b-18(a)(S)  would 
define  "consolidated  system"  to  mean  "a 
consolidated  transaction  (or  quotation)  reporting 
system  that  collects  and  publicly  disseminates  on 
a  current  and  continuous  basis  transaction  (or 
quotation)  information  in  equity  securities  pursuant 
to  an  effective  transaction  reporting  plan  (as  defined 
in  1 7  CFR  240. 1 1  Aa3-1 ).  the  rules  of  a  national 
securities  exchange,  or  the  rules  of  a  national 
securities  association." 


an  alternative  to  the  25%  volume 
limitation;  and 

•  Apply  an  alternative  volume 
condition  (applicable  only  in  the  trading 
session  immediately  following  a  market- 
wide  trading  suspension),  which  would 
increase  the  25%  volume  limitation  to 
100%. 

In  addition,  we  are  proposing  to 
amend  Regulations  S-K  and  S-B,  and 
Forms  10-Q,  10-QSB,  10-K.  10-KSB, 
20-F  under  the  Exchange  Act,  and 
proposed  Form  N-CSR  imder  the 
Exchange  Act  and  the  Investment 
Company  Act,  to  require  disclosure  of 
all  issuer  repurchases  (open  market  and 
private  transactions)  of  equity  securities, 
regardless  of  whether  the  repurchases 
are  effected  in  accordance  with  Rule 
lOb-18.  New  Item  703  of  Regulations  S- 
K  and  S-B  and  new  Item  15(e)  would 
require  issuers  to  disclose  in  their 
Forms  10-Q  (10-QSB),  10-K  (10-KSB). 
and  20-F  the  total  number  of  shares  (or 
units)  purchased  for  the  previous 
quarter,  the  average  price  paid  per 
share,  the  identity  of  broker-dealer(s) 
used  to  effect  the  purchases  (except  in 
the  case  of  Form  20-F),  the  number  of 
shares  (or  units)  purchased  as  part  of  a 
publicly  announced  plan  or  program, 
and  the  maximum  number  (or 
approximate  dollar  value)  of  shares  (or 
units)  that  may  yet  be  purchased  under 
the  plans  or  programs.  New  Item  6  of 
proposed  Form  N-CSR  would  require 
closed-end  management  investment 
companies  that  are  registered  under  the 
Investment  Company  Act  ("closed-end 
funds")  to  provide  similar  disclosure.^' 

We  solicit  comment  on  our  approach 
and  the  specific  proposals.  We  also 
encourage  commenters  to  present  data 
in  support  of  their  positions. 

A.  Amendments  Concerning  the  Scope 
of  the  Safe  Harbor 

1 .  Eligible  Securities         , 

Under  the  proposal,  the  safe  harbor 
would  continue  to  apply  to  bids  for  and 
purchases  of  an  issuer's  common  stock 
by  or  for  an  issuer.  Specifically,  the 
proposal  would  amend  the  definition  of 
a  "Rule  lOb-18  purchase"  to  include 
any  "bid  or  limit  order  that  would  effect 
such  purchase"  and  to  codify  the  stafTs 
position  that  the  safe  harbor  is  available 
for  repurchases  of  all  common  equity 


2' See  Sections  4(3)  and  5(a)(2)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-4(3)  and  80a-5(a)(2)l 
(defining  "management  company"  and  "closed-«nd 
company").  Section  23(c)  of.  and  Rules  23c-l.  -2, 
and  -3  under,  the  Investment  Company  Act  also 
apply  to  closed-end  fund  repurchases  of  their  own 
securities.  Because  the  shares  of  closed-end  funds 
frequently  trade  at  a  discount  to  net  asset  value  - 
(NAV),  historically,  closed-end  funds  have 
sometimes  engaged  in  issuer  repurchases  in  an 
attempt  to  reduce  the  discount. 
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securities  (i.e.,  an  issuer's  common 
stock  or  an  equivalent  interest, 
including  a  unit  of  beneficial  interest  in 
a  trust  or  limited  partnership  or  a 
depository  share). ^^  However,  the  Rule 
lOb-18  safe  harbor  would  continue  not 
to  apply  to  any  other  type  of  security — 
even  if  related  to  the  common  stock 
(e.g.,  warrants,  options,  or  security 
futures  products  that  are  physically- 
settled).  The  proposal  would  also 
amend  the  definition  of  a  "Ride  lOb-18 
purchase"  to  make  it  clear  that  the 
exception  for  purchases  effected 
pursuant  to  a  merger  includes  purchases 
effected  "during  the  period  from  the 
time  of  public  announcement  of  the 
merger,  acquisition,  or  similar 
transaction,  until  the  completion  of 
such  transaction."  ^^  Once  a  merger  or 
acquisition  is  announced,  an  issuer  has 
considerable  incentive  to  support  or 
raise  the  price  of  its  stock.  Thus,  the  safe 
harbor  should  not  apply  to  purchases 
made  during  this  period. 

Q.  Should  the  safe  harbor  be  made 
available  to  securities  other  than 
common  equity,  such  as  preferred  stock, 
warrants,  rights,  convertible  debt 
securities,  options,  or  security  futures 
products?  If  the  safe  harbor  were  to 
include  such  securities,  what  price, 
volume,  and  time  of  purchase 
conditions  should  apply?  We  seek 
specific  comment  concerning  the 
potential  for  manipulative  abuse  that 
transactions  in  such  securities  may 
present. 

Q.  Should  the  safe  harbor  continue  to 
apply  to  less  liquid,  less  transparent 
securities  (e.g.,  OTCBB  and  Pink  Sheet 
securities)?  If  so,  should  the  price, 
volume,  and  time  of  purchase 
conditions  be  modified  in  order  to 
minimize  the  risk  of  manipulation  by  an 
issuer  making  market  repurchases  in 
these  less  liquid,  less  transparent 
securities?  If  so,  how?  For  example, 
should  these  securities  be  subject  to  a 
more  restrictive  volume  limitation? 
Please  provide  specific  examples. 

Q.  Should  the  Rule  require  than  an 
issuer  have  current  financial  disclosures 
as  a  prerequisite  to  receiving  the 
protection  of  the  safe  harbor?  For 


"Proposed  Rule  10b-18(a)(13).  Rule  lOb-18 
currently  defines  "Rule  lOb-18  purchase"  as  "a 
purchase  of  common  stock  of  an  issuer  by  or  for  an 
issuer  or  any  affiliated  purchaser  of  the  issuer."  17 
CFR  240.  lOb-1 8(a)(3).  The  current  rule  separately 
defines  "Rule  lOb-18  bid"  as  a  bid  for  sectirities 
that,  if  accepted,  or  a  limit  order  that,  if  executed, 
would  resuh  in  a  Rule  lOb-18  purchase.  17  CFR 
240.10b-l8(a)(4).  The  definition  of  "common 
equity"  for  purposes  of  Rule  10b-18  is  similar  to 
that  in  Rule  405  under  the  Securities  Act. 

"Proposed  Rule  10b-18(a)(13)(iv).  This  would 
include  during  any  period  where  the  market  price 
of  a  security  will  be  a  foctor.in  determining  the 
consideration  to  be  paid  pursuant  to  a  merger, 
acquisition,  or  similar  transaction. 


example,  should  it  be  available  to 
companies  that  do  not  make  public 
filings  of  financial  information,  or  are 
not  current  in  required  filings? 

Q.  Should  the  safe  harbor  apply  to  an 
issuer's  repurchases  of  its  common 
stock  effected  outside  of  the  United 
States  (e.g.,  on  foreign  exchanges)?  If  so, 
how  should  the  safe  harbor  conditions 
apply  to  such  purchases  (e.g.,  should  a 
security's  ADTV  include  worldwide 
trading  volume)? 

Q.  Snould  the  safe  harbor  only  be 
available  outside  of  the  United  States  to 
foreign  private  issuers,  or  to  foreign 
companies  whose  principal  market  is 
outside  the  United  States?  If  so,  are 
there  certain  conditions  of  Rule  lOb-18 
that  should  be  modified  or  that  should 
not  apply  at  all  with  respect  to 
purchases  outside  the  United  States 
and,  if  so,  why? 

Q.  Are  there  different  conditions 
under  Rule  lOb-18  that  should  apply 
with  respect  to  purchases  outside  the 
United  States  and,  if  so,  why  are  those 
conditions  more  appropriate  than  the 
conditions  currently  proposed  for  Rule 
lOb-18? 

Q.  Should  the  merger  exception  to  the 
definition  of  a  "Rule  lOb-18  purchase" 
include  purchases  effected  after  the  time 
of  the  shiareholder  vote  and/ or  the  end 
of  the  valuation  period?  We  seek 
specific  comment  concerning  the 
potential  for  manipulative  abuse  that 
transactions  during  this  period  may 
present. 

2.  Purchases  by  or  for  Issuers  and 
Affiliated  Purchasers 

Under  the  Proposal,  the  safe  harbor 
would  continue  to  apply  to  Rule  lOb- 
18  purchases  made  by  an  "affiliated 
purchaser"  of  the  issuer.  The  current 
Rule  defines  an  affiliated  purchaser  of 
the  issuer  as  a  person  acting,  directly  or 
indirectly,  in  concert  ^°  with  the  issuer 
for  the  purpose  of  acquiring  the  issuer's 
securities,  and  any  affiliate  ^^  that, 
directly  or  indirectly,  controls  the 
issuer's  Rule  lOb-18  purchases,  or 
whose  purchases  are  controlled  by,  or 
are  under  common  control  with,  Uiose 
of  the  issuer.32  Under  the  current  Rule. 


50  17  CFR  240.10b-18(a)(2)(i).  The  "acting  in 
concert"  standard  includes  persons  acting  with  the 
issuer  in  purchasing  the  issuer's  securities, 
regardless  of  whether  the  purchases  are  made  for 
the  account  of  the  issuer  itself.  1980  Proposing 
Release,  supra  note  2, 45  FR  at  70895,  n.  30.  The 
proposal  would  amend  the  language  of  the  "acting 
in  concert"  standard  to  include  the  words  "directly 
or  indirectly"  in  order  to  be  consistent  with  the 
"acting  in  concert"  standard  in  Rule  100  of 
Regulation  M  (17  CFR  242.100). 

"  "Affiliate"  is  defined  to  mean  any  person  that 
directly  or  indirectly  controls,  is  controlled  by.  or 
is  under  common  control  with,  the  issuer.  17  CFR 
240.10b-18(a)(l). 

"  17  CFR  240.10b-18(a)(2)(ii). 


the  term  "affiliated  purchaser"  does  not 
include  a  broker,  dealer,  or  other  person 
solely  by  his  effecting  Rule  lOb-18 
purchases  on  behalf  of  the  issuer  (and 
for  its  account),  or  an  officer  or  director 
of  the  issuer  solely  by  his  participating 
in  the  decision  to  authorize  the  issuer  to 
effect  Rule  lOb-18  purchases. 

Q.  Does  the  current  definition  of 
"affiliated  purchaser"  provide  the 
proper  scope  or  are  there  other  persons 
that  should  be  covered  by  or  excluded 
from  the  safe  harbor?  For  example, 
should  the  current  definition  of 
"affiliated  purchaser"  be  revised  to  have 
the  same  meaning  as  contained  in 
§  242.100  of  Regulation  M  under  the 
Exchange  Act? 

B.  Amendments  to  the  Purchasing 
Conditions 

1.  Manner  of  Rule  lOb-18  Purchases 

We  are  not  proposing  to  amend  the 
single  broker  or  dealer  condition.  This 
condition  would  continue  to  require  an 
issuer  to  use  a  single  broker  or  dealer 
per  day  to  bid  for  or  purchase  its 
common  stock.  Purchases  by  or  on 
behalf  of  several  affiliated  purchasers  of 
the  issuer,  or  the  issuer  and  at  least  one 
affiliated  purchaser,  would  continue  to 
be  subject  to  the  one  broker  or  dealer 
condition  (i.e.,  requiring  the  issuer  and 
any  of  its  affiliated  purchasers  to  use  the 
same  broker-dealer  on  any  single  day  in 
effecting  Rule  lOb-18  purchases).  The 
Proposal  also  would  retain  the 
exception  for  purchases  that  are  not 
solicited  by  or  made  on  behalf  of  the 
issuer  [i.e.,  such  purchases  could 
continue  to  be  made  from  or  through 
several  brokers  or  dealers  on  a  single 
day)." 

Q.  The  Commission  seeks  specific 
comment  concerning  whether  the  single 
broker  or  dealer  condition  needs  to  be 
amended  in  order  to  accommodate 
issuer  repurchases  effected  through 
ATSs  (i.e.,  which  are  registered  as 
broker-dealers)  or  on  electronic 
communication  networks  (ECNs)?  If  so. 
in  what  way  should  the  condition  be 
modified? 

2.  Time  of  Purchases 

We  propose  to  modify  Rule  lOb-18's 
timing  condition  by  using  an  ADTV 
value  and  public  float  value  test  to 
determine  the  time  when  an  issuer  must 
be  out  of  the  market  before  the 
scheduled  close  of  trading  in  order  to 
qualify  for  the  safe  harbor.  Currently,  an 
issuer's  purchase  may  not  be  the 
opening  transaction  reported  to  the 


"  17  CFR  240.10b-18(b)(1)(i).  1982  Adopting 
Release,  supra  note  1.  47  FR  at  53337.  See  also 
discussion  in  Section  U.B.l  and  text  accompanying 
note  13  supra. 
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consolidated  system,  nor  may  the  issuer 
purchase  during  the  last  half  hour 
before  the  scheduled  close  of  trading  in 
the  principal  market  (including  during 
the  last  half  hour  before  the  scheduled 
close  of  trading  on  the  exchange  on 
which  the  purchase  is  to  be  made)  or  the 
last  half-hour  before  termination  of  the 
period  in  which  last  sale  prices  are 
reported  to  the  consolidated  system 
(whichever  is  applicable).  *"  These 
limitations  apply  regardless  of  a 
security's  trading  characteristics  [e.g., 
liquidity  or  daily  trading  volume). ^^ 

The  proposed  amendments  would 
continue  to  lirAit  an  issuer  from 
effecting  a  Rule  lOb-18  purchase  as  the 
opening  transaction  for  the  day.^** 
However,  limitations  on  purchases  at 
the  close  would  vary  (i.e..  either  10  to 
30  minutes  before  the  scheduled  close 
of  trading)  depending  on  the  security's 
ADTV  value  and  public  float  value  (as 
defined  in  17  CFR  242.100).  The  timing 
modifications  are  designed  to  reflect  the 
relative  liquidity  of  the  security  and, 
therefore,  the  likelihood  of  an  issuer 
affecting  the  closing  price.^^  As  such, 
the  proposed  modiflcations  recognize 
that  the  current  Rule's  last  half-hour 
restriction  may  be  unnecessarily  long  to 
prevent  issuers  of  highly  liquid 
securities  from  influencing  market 
prices  and  volume  near  the  close  of 
trading.  At  the  same  time,  the  proposed 
modifications  would  continue  to 
provide  a  clear  standard  whereby 
issuers  and  their  affiliates  would  know 
when  they  must  be  out  of  the  market  in 
order  to  qualify  for  the  safe  harbor.'" 

The  proposed  modifications  to  the 
timing  condition  would  work  as 
follows:  To  qualify  for  the  safe  harbor, 


'■•  Under  the  current  version  of  Rule  10b-18(b)(2). 
"other"  securities  [i.e.,  securities  that  do  not  meet 
the  definition  of  "reported  securities"  under  the 
rule)  do  not  have  timing  restrictions  under  the  safe 
harbor.  At  this  time,  we  are  not  proposing  to  change 
this. 

« 17  CFR  240.10b-18(b)(2)(iHiJi) 

'"Specifically,  proposed  Rule  10b-18(b)(2)  would 
prohibit  a  Rule  lOb-18  purchase  from  being  the  first 
(opening)  regular  way  purchase  reported  in  the 
consolidated  system. 

^'One  concern  is  that  the  issuer  may  attempt  to 
"mark  the  close"  (j.e.,  determine  the  final 
transaction  price  reported  in  the  market).  See  1980 
Proposing  Release,  supra  note  2.  45  FR  at  70899. 
The  Commission  has  brought  several  marking  the 
close  cases.  See.  e.g.,  S.E.C.  v.  Schiffer.  1998  U.S. 
Dist.  LEXIS  8579.  Fed.  Sec.  L.  Rep.  (CCH)  p.  90247 
(S.D.N. Y.  1998)  (issuer  orchestrated  over  several 
months  purchases  effected  at  or  shortly  before  the 
close  of  trading  in  order  to  increase  the  issuer's 
stock  price):  Thomas  C.  Kocherhans.  Securities 
Exchange  Act  Rel.  No.  36556  (Dec.  6.  1995).  60  SEC 
Docket  2S89:  Mymn.S.  Levin,  Securities  Exchange 
Act  Rel.  No.  31124  (Sept.  1, 1992);  S.E.C.  v.  /o/in 
G  Brvumas.  Civil  Action  No.  91-2449  (D.D.C.). 
Litigation  Rel.  No.  12999  (Sept.  27,  1991). 

'•See  proposed  Rule  10b-18(h](2).  This  means 
that  an  issuer  may  not  purchase  in  any  market 
during  the  specified  periods. 


issuers  of  itiore  liquid  securities  [i.e., 
those  having  an  ADTV  value  of  $1 
million  or  more  and  a  public  float  value 
of  $150  million  or  more).'^  could  not 
bid  for  or  purchase  their  securities 
during  any  of  the  following  periods:  (1) 
In  the  ten  minutes  before  the  scheduled 
close  of  the  primary  (regular)  trading 
session  in  the  principal  market  for  the 
security.  (2)  the  ten  minutes  before  the 
scheduled  close  of  the  primary  (regular) 
trading  session  in  the  market  where  the 
purchase  is  made,  or  (3)  after  the 
termination  of  the  period  in  which  last 
sale  prices  are  reported  in  the 
consolidated  system  (i.e..  after  the 
consolidated  tape  stops  running).  Thus, 
the  proposed  modification  would  allow 
issuers  of  more  actively  traded 
securities,  which  are  less  susceptible  to 
manipulation,  to  stay  in  the  market 
longer. 

Issuers  of  all  other  eligible  securities 
(i.e..  those  having  an  ADTV  value  of  less 
than  $1  million  or  a  public  float  value 
of  less  than  $150  million)  could  not  bid 
for  or  purchase  their  securities  during 
any  of  the  following  periods:  (1)  The  30 
minutes  before  the  scheduled  close  of 
the  primary  (regular)  trading  session  in 
the  principal  market  for  the  security,  (2) 
the  30  minutes  before  the  scheduled 
close  of  the  primary  (regular)  trading 
session  in  the  market  where  the 
purchase  is  made,  or  (3)  after  the 
termination  of  the  period  in  which  last 
sale  prices  are  reported  in  the 


w Proposed  Rule  10b-18(b)(2)(ii)(A).  The 
proposed  timing  amendment  would  incorporate 
Regulation  M's  standards  and  methods  of 
calculating  ADTV  and  public  float  value.  Under 
Regulation  M,  issuers  with  a  security  that  has  an 
ADTV  value  of  SI  million  or  more  and  a  public 
float  value  of  SI  50  million  or  more  are  excluded 
from  Rule  101  of  Regulation  M  under  its  "adively- 
traded  securities"  exception.  See  17  CFR 
242.101(c)(1).  The  Cx>mmission  selected  S150 
million  for  the  public  float  value  test  because  it 
believes  that  the  securities  of  issuers  with  a  public 
float  value  at  or  above  this  threshold,  and  that  also 
have  an  ADTV  value  of  at  least  SI  million,  have  a 
sufficient  market  presence  to  make  them  less  likely 
to  be  manipulated.  See  Securities  Exchange  Act 
Kele.ase  No.  38067  (December  20.  1996).  62  FR  520. 
Moreover,  the  public  float  value  test  is  intended  in 
part  to  exclude  issuers  from  the  "actively-traded 
securities"  exception  where  a  high  trading  volume 
level  is  an  aberration.  Id. 

In  calculating  the  dollar  value  of  ADTV,  any 
reasonable  and  verifiable  method  may  be  used.  For 
example,  it  may  be  derived  from  multiplying  the 
number  of  shares  by  the  price  in  each  trade,  or  from 
multiplying  each  day's  total  volume  of  shares  by  the 
closing  price  on  that  day.  Public  float  value  [i.e..  the 
aggregate  market  value  of  common  equity  securities 
held  by  non-affiliates  of  the  issuer)  is  to  be 
determined  in  the  manner  set  forth  on  the  front 
page  of  Form  lO-K.  even  if  the  issuer  of  such 
securities  is  not  required  to  file  Form  lO-K.  For 
repHjrting  issuers,  the  public  float  value  should  be 
taken  from  the  issuer's  most  recent  Form  10-K  or 
based  upon  more  recent  information  made  available 
by  the  issuer. 


consolidated  system  [i.e.,  after  the 
consolidated  tape  stops  running).*" 

Q.  Should  eligibility  for  the  modified 
timing  limitation  [i.e.,  10  minutes  before  . 
the  scheduled  close  of  trading)  be  based 
on  a  security's  ADTV  and  an  issuer's 
public  float?  Do  the  proposed  ADTV 
and  public  float  levels  need  to  be  raised 
(or  lowered)?  Are  there  alternative  tests 
we  should  consider? 

Q.  Do  the  proposed  timing  limitations 
for  issuer  bids  and  purchases  near  the 
scheduled  close  of  trading  adequately 
protect  against  an  issuer  affecting  the 
closing  price? 

Q.  Should  the  Rule's  timing 
limitations  be  modified  to  allow  issuers 
of  more  liquid  securities  (i.e.,  those 
having  an  ADTV  value  of  $1  million  or 
more  and  public  float  value  of  $150 
million  or  more)  to  effect  a  Rule  10b- 
18  purchase  as  the  opening  (first) 
transaction? 

3.  Price  of  Purchases 

Rule  lOb-18's  current  price 
limitations  vary  depending  on  the 
market  for  the  security.-"  We  propose  to 
apply  a  uniform  price  condition  that 
limits  issuers  to  purchasing  their 
securities  at  a  purchase  price  that  does 
not  exceed  the  highest  independent  bid 
or  the  last  independent  transaction 
price,  whichever  is  higher,  quoted  or 
reported  in  the  consolidated  system 
(i.e..  regardless  of  where  the  securities 
are  traded).*^  For  securities  that  are  not 
quoted  or  reported  in  the  consolidated 
system,  the  proposed  Rule  provides  that 
an  issuer's  Rule  lOb-18  purchases  must 
be  effected  at  a  purchase  price  that  does 
not  exceed  the  highest  independent  bid 
or  the  last  independent  transaction 
price,  whichever  is  higher,  displayed 
and  disseminated  on  any  national 
securities  exchange  or  on  any  inter- 
dealer  quotation  system  (as  defined  in 
Exchange  Act  Rule  15c2-ll)  that 
displays  at  least  two  priced  quotations 
for  the  security.  For  all  other  securities. 
Rule  lOb-18  purchases  must  be  effected 
at  a  price  no  higher  than  the  highest 
independent  bid  obtained  from  three 
dealers. 

We  are  considering  whether  to 
eliminate  the  "last  independent 
transaction  price"  alternative  (i.e.,  and 
have  only  the  "bid  test").  We  are 
concerned  that  permitting  purchases  at 


«  Proposed  Rule  10-18(b)(2)(ii)(B)  &  (C). 

*'  17  CFR  240.10b-18(b)(3). 

*^  Proposed  Rule  10b-18(b)(3).  See  also  notes  24- 
26.  supra.  The  proposed  amendments  would 
simplify  and  update  the  rule  by  removing  the 
outdated  definitions  and  price  provisions  that 
depend  on  whether  the  security  is  a  "reported 
security."  "exchange  traded  security,"  "Nasdaq 
security,"  or  "other  security"  and  whether  the  bid 
or  purchase  is  effected  on  an  exchange. 
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the  last  independent  transaction  price 
may  allow  issuers  to.  create  a  floor  for 
their  security  on  the  offer  side  of  the 
market.  Specifically,  issuers  could  reach 
across  the  market  to  buy  at  the  offer 
side,  which  could  cause  the  price  of 
their  securities  to  move  up  to  higher 
price  levels — especially  if  done  as 
block-size  trades— or  coidd  allow 
issuers  to  purchase  their  stock  at  "stale" 
transaction  prices  (e.g.,  in  a  declining 
market  where  the  bid  has  moved  down). 
Such  activities  would  undermine  the 
objectives  of  Rule  lOb-18  by  allowing 
the  issuer  to  influence  the  market, 
thereby  making  the  market  less  reliable 
for  investors. 

Q.  We  seek  specific  comment 
concerning  whether  the  current  "last 
independent  transaction  price" 
alternative  should  be  eliminated. 

Q.  Please  provide  specific  examples  of 
transactions  where  eliminating  the  "last 
independent  transaction  price" 
alternative  would  significantly  limit  an 
issuer's  ability  to  purchase  its  securities 
within  the  safe  harbor. 

Q.  Has  the  conversion  to  decimal 
pricing,  particularly  where  a  one-cent 
minimum  price  variation  could  result  in 
frequent  quote  changes  (so-called 
"quote  flickering"),  made  the  Rule's 
"bid  test"  difficult  to  satisfy?  Has 
decimal  pricing  similarly  affected  use  of 
the  "last  independent  transaction  price" 
alternative  [e.g.,  if  transaction  rates 
substantially  increase)?  Please  provide 
specific  examples  concerning  the 
impact  of  decimalization  with  respect  to 
the  Rule's  price  condition,  including 
specific  suggestions  to  address  these 
concerns. 

Q.  Should  Rule  lOb-18's  price 
condition  be  based  on  prices  quoted  or 
reported  for  the  security  in  the 
"consolidated  system"  as  we  propose, 
or  should  the  price  condition  be  based 
solely  on  prices  reported  (or  quoted)  in 
the  "principal  market"  for  the  security? 

Q.  Should  Rule  lOb-18's  price 
condition  apply  where  the  issuer  or  its 
affiliated  purchaser  has  no  control, 
directly  or  indirectly,  over  the  price  at 
which  a  Rule  lOb-18  purchase  will  be 
effected,  for  example,  automated  trading 
systems  that  utili2»  "passive" 
(independently-derived)  pricing,  such 
as  the  volume  weighted  average  price 
(VWAP)  or  the  mid-point  of  the  NBBO? 
Please  provide  specific  examples  of 
transactions  where  modifying  the  Rule's 
price  condition  would  be  appropriate. 
We  also  seek  comment  concerning  the 
potential  for  manipulative  abuse  that 
permitting  such  transactions  may 
present. 


4.  Riskless  Principal  Transactions 

Rule  lOb-18  covers  purchases  of  an 
issuer's  common  stock  made  by  or  for 
the  issuer.*-^  We  imderstand  that  some 
broker-dealers  purchase  shares  through 
their  market  making  desks  when 
working  an  issuer  order  to  repurchase 
shares.  These  shares  are  then  sold  in 
"riskless  principal"  transactions  to  the 
issuer.** 

Riskless  principal  transactions  raise 
the  issue  of  how  to  apply  the  safe  harbor 
to  the  two  "legs"  of  the  transaction:  the 
broker-dealer's  purchase  in  the  market 
for  its  own  account;  and  the  issuer's 
purchase  of  the  shares  from  the  broker- 
dealer.  The  issuer  and  the  broker-dealer 
(buying  on  behalf  of  the  issuer),  may 
seek  to  claim  the  protection  of  the  safe 
harbor  for  both  legs  of  the  transaction.*'' 
This  appears  to  contemplate  one 
transaction  by  which  the  issuer  effects 
its  purchase,  and  which  will  result  in 
one  reported  trade. 

Q.  How  should  Rule  lOb-18  apply  to 
issuer  purchases  bom  a  broker-dealer 
engaged  in  a  riskless  principal 
transaction?  If  riskless  principal  trades 
should  be  eligible  for  the  safe  harbor,  is 
it  appropriate  to  limit  the  Rule's 
application  to  riskless  principal  trades 
where  both  legs  are  transacted  at  the 
same  price  and  only  one  leg  is  reported 
to  the  market?  *e 

5;  Volimie  of  Purchases 

We  propose  to  modify  the  volume 
condition's  treatment  of  block 
piirchases.  Under  the  current  volume 
condition,  an  issuer  may  effect  daily 
purchases  in  an  amount  up  to  25%  of 
the  ADTV  in  its  shares.  Block  purchases 
by  an  issuer,  however,  are  not  subject  to 
the  25%  volume  limitation,  nor  are  the 
shares  purchased  by  the  issuer  in  block 
transactions  included  when  calculating 
a  security's  ADTV.  Because  market 
conditions  no  longer  appear  to  justify 
excluding  block  purchases  frt)m  the 


"See  17  CFR  240.10b-18(a)(3). 

**A  "riskless  principal"  purchase  transaction  is 
one  in  which  the  broker-dealer  has  a  buyer  for  the 
shares  before  he  purchases  shares  as  principal  from 
the  seller,  and  contemporaneously  resells  the  shares 
to  the  buyer. 

*'  Under  the  NASD's  trade-reporting  rules,  for 
certain  riskless  principal  trades,  the  broker-dealer 
reports  only  one  leg  of  the  transaction  [i.e.,  the  first 
leg  of  the  transaction  when  the  broker-dealer 
purchases  the  shares  in  the  open  market,  rather 
than  the  offsetting  transaction  to  the  buyer)  to  ACT. 
In  order  to  qualify  for  riskless  principal  trade 
reporting,  the  trades  must  be  executed  at  the  "same 
price"  (exclusive  of  a  markup  or  markdown, 
commission  equivalent,  or  other  fee).  See  Securities 
Exchange  Act  Release  No.  41208  (March  24. 1999). 
64  FR  15386  (March  31. 1999),  NASD  Notice  to 
Members  99-65  (March  1999)  and  NASD  Notice  to 
Members  00-79  (November  2000). 

<«  See  NASD  Rules  4632(d)(3)(B).  4642(d)(3)(B), 
and  6620(d)(3)(B). 


volume  limitation,  the  proposed 
amendments  would  eliminate  the 
special  treatment  of  block  purchases.  To 
qualify  for  the  safe  harbor,  therefore, 
issuers  would  have  to  include  block 
purchases  in  applying  the  25%  volume 
limitation.  However,  issuers  would  be 
able  to  include  their  block  purchases  in 
calculating  the  ADTV  for  the  security, 
thereby  increasing  the  amount  of  stock 
that  some  issuers  would  be  able  to 
purchase  within  the  safe  harbor.*^ 

When  Rule  lOb-18  was  adopted, 
bloQk  purchases  were  conducted  less 
frequently  than  today.  The  Commission 
viewed  the  market  impact  of  block 
purchases  as  being  less  than  that  of  a 
series  of  smaller  purchases  that,  in  the 
aggregate,  are  equal  in  size  to  a  block 
but  are  accomplished  over  a  period  of 
time  and  so  could  give  the  impression 
to  the  market  of  multiple  investment 
decisions  to  buy  and  more  likely  affect 
the  market  price.*"  As  such,  it  appeared 
to  be  reasonable  to  exclude  blocks  from 
the  volimie  limitation. 

Since  the  Rule's  adoption,  however, 
the  frequency  of  block  purchases  has 
significantly  increased.  Today,  block 
purchases  comprise  a  substantial 
portion  of  trades  on  the  exchanges  and 
Nasdaq.**  The  size  of  a  block  purchase 
imder  Rule  lOb-18  [e.g.,  5,000  or  more 
shares)  is  also  substantially  lower  than 
that  used  by  the  exchanges  or  Nasdaq 
[e.g.,  10,000  or  more  shares).  This 
suggests  that  block  purchases  under 
Rule  lOb-18  account  for  an  even  greater 
percentage  of  the  overall  trading  in 
these  markets.^"  Moreover,  because 


*^  Some  issuers  have  noted  that  the  utility  of 
effecting  purchases  in  blocks  (and  thereby  avoiding 
the  25%  volume  limitation)  is  largely  deiminished 
by  the  inability  to  include  such  block  purchases  in 
calculatiing  a  security's  four  weeks'  trading  volume. 
See.  e.g..  Letter  regardinig  Rule  lOb-18: 
Interpretation  of  "Trading  Volume"  (October  21, 
1991).  Issuers  also  have  noted  the  practical 
difficulty  and  burden  of  recording  all  block 
purchases  and  subtracting  them  from  the  security's 
overall  trading  volume,  to  calculate  trading  volume 
under  the  Rule. 

We  understand  that  the  25%  volume  limitation 
generally  does  not  present  a  problem  for  the  higher 
float  issuers  with  large  repurchase  programs  [i.e.. 
these  issuers  do  not  have  substantial  need  for  the 
block  exception).  However,  even  with  the 
availability  of  a  block  exception,  the  25%  volume 
limitation  is  problematic  for  issuers  with  lower 
float,  because  it  is  harder  for  smaller  issuers  to 
execute  block  trades. 

*■  See  1980  Proposing  Release,  supra  note  2. 45 
FR  17222. 

**For  example,  block  trades  (which  the  NYSE 
defines  as  a  trade  of  10,000  shares  or  greater) 
accounted  for  approximately  50%  of  the  total 
trading  volume  on  the  NYSE  in  2001.  See  NYSE 
Factbook—2001  Data,  at  p.  99. 

^°  In  contrast  to  Rule  lOb-18's  definition  of 
"block"  (which  is  defined  as  the  purchase  of:  (a)  a 
quantity  of  stock  that  has  a  purchase  price  of 
S200,000  or  more:  or  (b)  at  least  5.000  shares  of 
stock  that  has  a  purchase  price  of  S50.000  or  more). 

Continued 
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there  is  no  limit  on  the  number  of  block 
purchases  an  issuer  can  make  on  a 
single  day,  the  block  exception 
essentially  allows  issuers  to  avoid  any 
volume  limitation  simply  by  effecting 
their  Rule  lOb-18  purchases  in  block 
size.'i  Thus,  the  block  exception  may 
allow  issuers  to  dominate  the  market  for 
their  securities  in  a  way  not  originally 
contemplated  by  the  safe  harbor.  This 
raises  the  possibility  that  investors 
could  be  misled  about  the  integrity  of 
the  securities  trading  market  as  an 
independent  pricing  mechanism-.^^  As  a 
result,  the  block  exception  essentially 
negates  the  volume  limitation  (and 
undermines  its  purpose)  for  many 
securities.^^ 

Issuers  also  currently  may  attempt  to 
take  advantage  of  the  block  exception  to 
facilitate  corporate  transactions.  For 
example,  in  contested  takeovers,  bidders 


both  the  NYSE  and  the  NASD  define  "block" 
purchases  in  terms  of  the  following  criteria:  (a)  the 
purchase  of  a  quantity  of  stock  that  has  a  purchase 
price  of  $500,000  or  more:  or  (b)  the  purchase  of 
at  least  10,000  shares  of  stock  with  a  purchase  price 
of  S200.000  or  more.  The  AMEX  defines  a  block  as 
10.000  or  more  shares.  Moreover,  we  understand 
that  the  average  size  of  a  block  purchase  on  the 
NYSE  is  24.735  shares.  Thus,  a  purchase  satisfying 
the  definition  of  a  "block"  under  Rule  lOb-18  is 
extremely  small  by  current  market  standards. 

>'  Under  the  current  rule,  ah  issuer  may  purchase 
up  to  the  25%  volume  limitation,  and.  in  addition, 
may  purchase  one  or  more  blocks,  as  defined.  See 
1982  Adopting  Release,  supra  note  1.  See  also  L. 
Loss  and  ).  Seligman.  Securities  Regulation.  3d 
Edition,  at  10-E-lO  (1999)  (noting  that  "Igliven  the 
exception  of  blocks  from  the  volume  limitation,  this 
(25%  volume  limitation!  restriction  can  be 
illusory").  It  is  important  to  note  that,  under  the 
current  rule,  the  term  "block"  does  not  include  any 
amount  of  securities  that  a  broker  or  dealer,  acting 
as  principal,  has  accumulated  for  the  purpose  of 
selling  to  the  issuer,  if  the  issuer  knows  or  has 
reason  to  know  that  such  amount  was  accumulated 
for  such  purpose.  Rule  10b-18(a)(14). 

"  Economic  studies  have  shown  that  block  trades 
effected  in  the  normal  course  of  trading  can  affect 
a  security's  price.  See.  e.g..  Robert  W.  Holthausen. 
et  al.,  "Large-Block  Transactions,  the  Speed  of 
Response,  and  Temporary  and  Permanent  Stock- 
price  Effects."  26  Journal  of  Financial  Economics 
71-95  (1990)  (presenting  evidence  of  a  permanent 
price  effect  that  increases  with  block  size,  whether 
the  block  is  "buyer-initiated"  [i.e.,  blocks  that  trade 
on  an  uptickj  or  seller-initiated"  [i.e.,  blocks  that 
trade  on  a  downtickj);  Jonathan  R.  Macey.  el  al.. 
"Symposium  on  the  Regulation  of  Secondary 
Trading  Markets:  Program  Trading.  Volatility. 
Portfolio  Insurance,  and  the  Role  of  Specialists  and 
Market  Makers"  74  Cornell  L.  Rev.  799,  at  819  (July 
1989)  (stating  that  empirical  evidence  confirms  that 
block  transactions  do  affect  stock  prices):  Robert  W. 
Holthausen.  et  al..  "The  Effect  of  Large  Block 
Transactions  on  Security  Prices:  A  Cross-Sectional 
Analysis."  19  Joumal  of  Financial  Economics  237 
(1987)  (finding  that  for  buyer-initiated  transactions 
[i.e.,  blocks  that  trade  on  an  uptickj.  a  permanent 
price  effect.results  that  increases  with  block  size). 

"  See.  e.g..  The  October  1987  Market  Break:  A 
Report  by  the  Division  of  Market  Regulation,  U.S. 
Securities  and  Exhange  Commission  (February 
1988)  (The  October  1987  Market  Break)  at  p.  6:11 
(noting  that  the  treatment  of  blocks  under  the  rule 
may  eRectively  negate  the  volume  restriction  for 
many  securities). 


may  purchase  significant  blocks  of  their 
securities,  thus  raising  their  share  price 
and  widening  the  spread  between  their 
offer  and  that  of  their  competitors. S"* 
Accordingly,  we  would  propose  that 
block  size  transactions  be  treated  as  any 
other  purchase  under  the  Rule. 

The  proposed  amendments  would 
continue  to  limit  Rule  lOb-18  purchases 
to  25%  of  the  ADTV  for  the  security  per 
day. 55  However,  in  contrast  to  the  Rule's 
current  ADTV  calculation  (which  is 
based  on  the  average  daily  trading 
volume  for  the  security  for  the  four 
calendar  weeks  preceding  the  week  in 
which  the  Rule  lOb-18  bid  or  purchase 
is  to  be  made,  excluding  issuer  block 
purchases  during  that  period),  the 
proposed  amendments  would  define 
ADTV  as  the  average  daily  trading 
volume,  including  block  purchases 
made  by  or  on  behalf  of  the  issuer, 
reported  for  the  security  during  the  four 
calendar  weeks  preceding  the  week  in 
which  the  Rule  lOb-18  purchase  is 
effected. *«  Including  issuer  block-size 
purchases  in  the  ADTV  calculation 
would  increase  many  issuers'  volume 
limit.  It  also  would  substantially  reduce 
the  burden  and  potential  error 
associated  with  issuers'  having  to 
subtract  out  their  block-size  purchases 
when  calculating  ADTV.  as  is  required 
under  the  current  Rule. 

In  addition,  we  would  propose  to 
modify  the  volume  condition  to  allow 
issuers  to  purchase  up  to  a  daily 
aggregate  amount  of  500  shares,  as  an 
alternative  to  the  25%  volume 
limitation.  Thus,  under  the  proposed 
amendments,  an  issuer's  Rule  lOb-18 
purchases,  on  any  single  day,  may  not 
exceed  the  higher  of  25  percent  of  the 
ADTV  for  that  security  or  a  daily 
aggregate  amount  of  500  shares.^^  This 
would  increase  the  amoimt  that  issuers 
of  thinly  traded  securities  could 
repurchase  under  the  safe  harbor. 

Q.  Does  the  current  four  calendar- 
week  period  provide  a  sufficient  length 
of  time  to  measure  a  security's  ADTV, 
or  should  an  alternative  period  be  used 
(for  example,  two  full  calendar  months, 
or  60-day  rolling  period)? 

Q.  Should  we  retain  the  cvirrent  block 
transaction  exception,  but  raise  the 


'^*  As  discussed  above,  the  proposal  would  also 
amend  the  definition  of  a  "Rule  lOb-18  purchase" 
to  make  it  clear  that  the  exclusion  of  purchases 
made  "pursuant  to  a  merger,  acquisition,  or  similar 
transaction  involving  a  recapitalization"  under  the 
current  definition,  includes  purchases  effected 
"during  the  period  from  the  time  of  public 
announcement  of  the  merger  *   *   *  until  the 
completion  of  such  transaction." 

"Proposed  Rule  10b-18(bK4). 

MRule  lOb-18  would  continue  to  include  only 
U.S.  market  trading  volume  data  in  calculating  a 
security's  ADTV. 

>' Proposed  Rule  10b-18(b)(4). 


amount  of  shares  constituting  a  block 
(for  example,  use  the  NYSE's 
definition)? 

Q.  We  encourage  commenters  to 
submit  data  regarding  what  percentage 
of  individual  issuer  repurchase  trading 
volume  over  the  past  five  years  has  been 
effected  through  block  purchases.  In 
particular,  the  Commission  requests 
data  and  analysis  on  what  effect 
eliminating  the  block  exception  would 
have  had  on  such  issuer's  repurchasing 
activity  during  that  period. 

Q.  Is  a  volume  limitation  based  on  an 
ADTV  calculation  feasible  with  respect 
to  Rule  lOb-18  purchases  of  thinly 
traded  securities?  Should  we  raise  (or 
lower)  the  volume  limit  for  these 
securities?  Should  the  proposed  500 
shares  alternative  (to  the  25%  volume 
limitation)  be  increased  (or  decreased)? 
Please  provide  specific  examples  of 
where  modifying  the  Rule's  volume 
condition  (with  respect  to  these 
securities)  would  be  appropriate.  We 
also  seek  conunent  concerning  the 
potential  for  manipulative  abuse  that 
such  transactions  may  present. 

Q.  Should  the  safe  harbor  be  available 
for  issuer  repurchases  involving  security 
futures  or  option  contracts  (including 
the  receipt  or  purchase  for  delivery  of 
securities  underljang  such  contracts)? 
Should  the  niunber  of  shares  underlying 
an  option  or  security  futures  contract  (or 
other  derivative  security)  entered  into 
by  an  issuer  count  against  an  issuer's 
25%  daily  volume  limitation?  What 
effect,  if  any,  should  taking  delivery  of 
common  stock  pursuant  to  a  security 
futures  contract  or  upon  exercise  of  an 
option  have  regarding  the  Rule's  other 
conditions  (e.g.,  price,  timing,  and 
manner  of  purchase)  with  respect  to  the 
availability  of  the  safe  harbor  for 
purchases  effected  in  accordance  with 
Rule  lOb-18? 

IV.  After-Hours  Trading 

A.  Applicability  of  the  Safe  Harbor 
During  After-Hours  Trading  Sessions 

Since  the  adoption  of  Rule  lOb-18, 
the  opportunity  for  investors  to  trade 
securities  after  the  markets'  regular 
trading  sessions  ("after-hours  trading") 
has  increased.  To  date,  the  Division  has 
interpreted  Rule  lOb-18  to  be  available 
to  purchases  effected  during  limited  off- 
hours  trading  (OHT)  sessions  at  the 
primary  market's  closing  price.** 
Specifically,  the  Division  interpreted 
Rule  lOb-18's  "one-half  hour  before  the 
scheduled  close  of  trading"  language  to  . 


»For  example,  botluhe  New  York  Stock 
Exchange,  Inc.  (NYSE)  and  the  American  Stock 
Exchange  provide  crossing  sessions  in  which 
matching  buy  and  sell  orders  can  be  executed  at 
5:00  p.m.  at  the  exchanges'  4:00  p.m.  closing  prices. 
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facilitated  by  increasing  the  voliune 
limitation  to  something  less  than  100%? 
ff  so,  what  level  is  appropriate?  Should 
the  level  be  greater  than  100%? 

Q.  Should  Rule  lOb-18'8  "alternative 
conditions"  be  further  modified  during 
periods  of  severe  market  decline?  For 
example,  do  Rule  lOb-18's  pricing  or 
manner  conditions  need  to  be  modified 
during  such  periods  or  does  the 
definition  "market-wide  trading 
suspension"  need  to  be  expanded  to 
cover  additional  situations?  If  so.  please 
provide  specific  suggestions. 


refer  to  an  exchange's  primary  trading 
session  (i.e.,  9:30-4  p.m.  price  discovery 
auction  session),  rather  than  OHT 
trading  sessions.*^  As  such.  Rule  lOb-18 
safe  harbor  would  be  available  for  Rule 
lOb-18  purchases  effected  during  these 
linuted  OHT  sessions  (e.g.,  the  NYSE's 
Crossing  Session  I),  provided  that  all  the 
Rule's  conditions  are  satisfied.^ 

We  are  not  proposing  any 
amendments  to  Rule^lOb-18  to  address 
after-hours  trading.  Comment  is 
requested  about  the  need  for  rulemaking 
or  guidance  in  this  area. 

Q.  Should  the  Rule  lOb-18  safe 
harbor  be  available  to  issuer  purchases 
effected  in  after-hours  trading  sessions? 

Q.  Should  the  safe  harbor  be  available 
only  if  the  after-hours  trades  are 
reported  on  a  "real-time"  basis,  e.g.,  to 
the  consolidated  tape? 

Q.  Do  issuer  repurchases  made  in 
after-hours  trading  sessions  present  a 
greater  potential  for  manipulation? 

Q.  Should  the  safe  harbor  conditions 
be  applied  separately  to  each  session  or 
should  they  carry  over  fi-om  the  regular 
trading  session  for  that  day?  Should  any 
of  the  present  safe  harbor  conditions  be 
further  modified  (e.g.,  should  the 
volimie  in  an  issuer's  security  in  an 
after-hours  trading  session  be  included 
in  calculating  the  issuer's  volume 
limitation  for  that  day)? 

B.  Guzman  &■  Company  Petition  for 
Rulemaking 

On  May  21, 1999,  Guzman  & 
Company,  a  registered  broker-dealer, 
filed  a  petition  for  rulemaking, 
requesting  that  the  Commission  amend 
Rule  lOb-18  to  apply  to  after-hours 
trading.^^  Specifically,  Guzman  & 
Company  seeks  the  amendment  of  Rule 
lOb-18's  timing  and  pricing  conditions 
to  permit  an  issuer  or  an  affiliated 
purchaser  of  an  issuer  to  effect 
purchases  or  make  bids  during  "after- 
hours"  trading  sessions  subject  to  the 
present  conditions  but  with  the 
additional  proviso  that  trades  and  bids 
must  be  at  prices  lower  than  the  last 
reported  price  on  the  primary  exchange 
or  market  on  which  the  security  of  the 
issuer  is  traded.  The  petition  also  seeks 
an  amendment  of  the  single  broker  or 
dealer  condition  to  permit  an  issuer  or 
an  affiliated  purchaser  of  an  issuer  to 
utilize  a  different  broker  or  dealer  for 


*•  See  Letter  Regarding  Operation  of  Off-Hours 
Trading  (OHT)  Sessions  by  the  NYSE  (June  13, 
1991):  Letter  Regarding  Operation  of  OHT  Session 
by  the  AMEX  (August  5. 1991):  and  Letter 
Regarding  AMEX  Afier-Hours  Trading  Facility  (May 
6. 1997)  (the  "OHT  Session  letters". 

«>W. 

■<  Guzman  ft  Company's  Petition  for  Rule-Making 
(filed  on  May  21.  1999)  is  publicly  available  in  File 
No.  4-424  in  the  Commission's  Public  Reference 
Room. 


"after-hours"  Rule  lOb-18  purchases  or 
bids  than  is  used  for  Rule  lOb-18 
purchases  or  bids  during  normal  trading 
hours. 

Q.  We  seek  specific  comment 
concerning  Guzman  &  Company's 
proposals. 

V.  Rule  lOb-18  Alternative  Conditions 

A.  Proposed  Amendment  to  Rule  lOb-18 
Alternative  Conditions 

On  September  23, 1999,  we  adopted 
an  amendment  to  the  safe  harbor 
conditions  in  order  to  facilitate  liquidity 
in  the  trading  session  following  a 
market-wide  trading  suspension,  or 
circuit  breaker.62  Specifically,  we 
modified  the  timing  condition  to 
include  in  the  safe  harbor  issuer 
purchases  made  at  the  reopening  and 
during  the  last  half-hoiu  prior  to  the 
scheduled  close  of  trading  or  at  the  next 
day's  opening  if  a  market-wide  trading 
suspension  was  in  effect  at  the 
scheduled  close  of  trading.^^  During 
such  trading  session,  all  other  Rule  10b- 
18  conditions  apply  to  issuer  purchases. 

In  view  of  the  extreme  market 
volatility  that  would  trigger  a  circuit 
breaker  and  the  desirability  of 
facilitating  liquidity  in  that  context,  we 
propose  to  further  modify  the  safe 
harbor  alternative  conditions  (which  are 
applicable  only  in  the  trading  session 
immediately  after  a  market-wide  trading 
suspension)  by  increasing  the  current 
25%  volume  limitation  to  100%  of  the 
ADTV  for  that  security.^  The  proposed 
volume  modification  would  permit 
issuers  to  purchase  more  securities 
within  the  safe  harbor  during  these  rare 
periods  of  severe  market  decline.^^ 

Q.  Following  a  market-wide  trading 
suspension,  could  sufficient  liquidity  be 


"  Securities  Exchange  Act  Release  No.  41905 
(September  23,  1999).  64  FR  52428  (September  29, 
1999). 

"  17  CFR  240.10b-18(c). 

""  Proposed  Rule  10l>-18(c)(5).  See,  e.g..  Comment 
letters,  on  the  1999  amendment  to  Rule  lOb-18. 
from  Morgan  Stanley  ft  Co.  (December  10,  1998) 
(urging  us  to  eliminate  the  current  volume 
limitation  during  the  period  following  a  market- 
wide  trading  suspension  condition  or,  as  an 
alternative,  increase  the  current  25%  volume 
limitation),  and  Intel  Corporation  (December  1, 
1998)  (suggesting  we  amend  the  present  volume 
condition  to  permit  additional  issuer  repurchases, 
based  on  either  a  higher  or  scaled  percentage, 
following  a  severe  market  break).  Both  letters  are 
available  for  public  inspection  in  the  Commission's 
Public  Reference  Room,  Public  File  No.  S7-27-98. 
See  also  text  accompanying  note  79,  infra,  regarding 
the  Commission's  emergency  orders  where  the 
volume  limitation  was  temporarily  increased  from 
25%  to  100%  of  a  security's  ADTV  foil    ving  the 
events  of  September  11,  2001. 

«'S«?ge/ieraWyThe  October  1987  Market  Break. 
supra  note  S3,  at  pp.  6:1-6:15  (noting  the  increase 
in  trading  volume  and  the  impact  of  issuer 
repurchases  following  the  October  1987  market 
tweak). 


B.  NYSE  Petition  for  Rulemaking 

On  June  13,  2001,  the  NYSE  filed  a 
petition  for  rulemaking,  which  seeks  an 
amendment  to  Rule  lOb-18  to  make  the 
Rule  10b- 18  "safe  harbor"  available  to 
an  issuer  for  a  category  of  "special 
purchases"  effected  by  an  independent 
trustee  during  a  period  of  unusual 
volatility  in  the  issuer's  stock. ^* 
Specifically,  the  NYSE  seeks  the 
amendment  of  Rule  lOb-18  to  include 
in  the  Rule's  safe  harbor  a  new  category 
of  "special  purchases"  that: 

(i)  Are  effected  by  a  trustee  that  is  not 
in  any  control  or  affiliate  relationship 
with  the  issuer,  and,  once  instructed  by 
the  issuer  to  conduct  the  "special 
purchase"  program,  makes  all  decisions 
with  respect  to  the  program 
independent  of  any  influence  or  control 
by  the  issuer  ("independent  trustee"); 

(ii)  Are  effected  on  a  day  when  NYSE 
Rule  SOB  is  put  into  effect,  or,  with 
respect  to  an  individual  stock,  the  price 
of  such  stock  has  declined  by  $2  or 
more  (in  the  case  of  a  security  whose 
previous  closing  price  on  the  NYSE  was 
under  $10),  the  lesser  of  twenty  percent 
or  $5  (in  the  case  of  a  security  whose 
previous  closing  price  on  the  NYSE  was 
between  $10  and  $99.99),  or  $10  (in  the 
case  of  a  security  whose  previous 
closing  price  on  the  NYSE  was  $100  or 
more);  and 

(iii)  Are  limited  in  volume  to  no  more 
than  a  quantity  of  stock  having  a  market 
value  that  does  not  exceed  one-half  of 
one  percent  of  the  average  market  value 
of  the  issuer's  stock  during  the  four 
calendar  weeks  preceding  the  week  in 
which  the  "special  purchase"  is  made. 

The  NYSE  petitions  that  "special 
purchases"  be  subject  to  the  price  and 
single  broker  or  dealer  provisions  of 
Rule  lOb-18,  but  that  such  purchases 
should  be  allowed  to  be  effected  for  the 
remainder  of  the  trading  day.  The  NYSE 
also  asks  that,  if  a  regular  Rule  lOb-18 
program  were  being  conducted  by  an 
issuer  on  a  day  that  a  "special 


"The  NYSE's  Petition  for  Rule-Making  is 
publicly  available  in  File  No.  4—446  in  the 
Commission's  Public  Reference  Room. 
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purchase"  is  to  be  effected.  Rule  lOb-18 
be  amended  to  provide  that: 

(i)  The  regular  Rule  lOb-18  program 
must  be  cancelled  before  the  "special 
purchase"  program  can  begin; 

(ii)  The  "single  broker  or  dealer" 
requirement  applies  separately  to  the 
regular  program  and  the  "special 
purchase"  program:  and 

(iii)  Any  securities  acquired  in  the 
regular  Rule  lOb-18  program  would  not 
be  included  in  the  new  volume 
limitation  applicable  to  the  "special 
purchase"  program.**^ 

Q.  Should  Rule  lOb-18's  "alternative 
conditions"  apply  where  there  is  a 
significant  decline  in  the  market  price  of 
an  individual  stock  (i.e.,  in  the  absence 
of  a  market-wide  trading  suspension),  as 
suggested  by  the  NYSE  in  its  petition? 
If  so,  what  conditions  should  apply  to 
these  purchases?  Please  provide  specific 
examples  of  where  modifying  the  Rule's 
"alternative  conditions"  would  be 
appropriate. 

Q.  We  seek  specific  comment 
concerning  the  NYSE's  petition  for 
rulemaking,  including  the  feasibility  of 
monitoring  compliance  with  such  a 
program  (i.e.,  especially  in  cases  where 
there  is  a  seven-  market  decline  in  the 
price  of  an  individual  stock). 

VI.  Disclosure 

We  propose  that  Regulations  S-K  and 
S-B,  and  Forms  10-Q,  10-QSB,  10-K, 
10-KSB,  20-F,  and  proposed  Form  N- 
CSR  be  amended  to  require  periodic 
disclosure  of  all  issuer  repiuchases  of 
shares  or  other  units  of  any  class  of  the 
issuer's  equity  securities  that  is 
registered  by  the  issuer  pursuant  to 
Section  12  of  the  Exchange  Act.^  This 
disclosure  requirement  would  be 
independent  of  the  Rule  10b- 18  safe 
harbor. 

Under  the  proposal,  an  issuer  would 
be  required  to  disclose  information 
concerning  its  repurchases  in  a  new 
table  in  its  Forms  10-Q/lO-QSB  (new 
Item  2(b)).  10-K/lO-KSB  (new  Item 
5(c)),  20-F  (new  Item  15(e)).  and,  for 
registered  closed-end  funds,  proposed 
Form  N-CSR.«»  The  table  in  Forms  10- 


"  With  respect  to  resales  of  any  securities 
acquired  pursuant  to  a  Rule  lOb-18  "special 
purchase,"  the  NYSE  petitions  the  Commission  to 
exercise  its  exemptive  authority  to  provide  that 
such  securities  are  not  subject  to  re-registration 
under  (he  Securities  Act  of  1933,  and  are  not 
deemed  to  be  "restricted  securities"  in  any  way, 
provided  that  such  securities  have  been  held  by  the 
independent  trustee  for  a  minimum  of  two  weeks, 
and  are  sold  by  the  independent  trustee  in  a  manner 
free  of  any  influence  or  control  by  the  issuer. 

"  For  purposes  of  Item  703  of  Regulations  S-K 
and  S-B,  the  term  "equity  securities"  is  defined  in 
Section  3(a)(ll)  of  the  Exchange  Act.  For  purposes 
of  Form  20-F.  the  term  "equity  securities"  is 
defined  in  General  Instruction  F  to  Form  20-F. 

™  See  proposed  Item  703  of  Regulations  S-K  and 
S-B  (17  CFR  229.703  and  228.703),  Item  2(b)  to 


K/IO-KSB,  10-Q/lO-QSB.  and 
proposed  Form  N-CSR  would  include 
disclosure  of  all  issuer  repurchases  of  its 
Section  12  registered  equity  seciuities 
(both  open  market  and  private 
transactions)  for  that  quarter  (or.  in  the 
case  of  closed-end  funds,  semi-annual 
period),  including  the  total  number  of 
shares  (or  units)  piuchased  (reported  on 
a  rolling-month  basis),  the  average  price 
paid  per  share,  the  identity  of  any 
broker-dealer(s)  used  to  effect  the 
purchases,  the  number  of  shares  (or 
units)  purchased  as  part  of  a  publicly 
announced  repurchase  plan  or  program, 
and  the  maximum  number  (or 
approximate  dollar  value)  of  shares  (or 
units)  that  may  yet  be  purchased  under 
the  plans  or  programs.  ^° 

New  Item  15(e)  to  Form  20-F  would 
require  the  same  tabular  presentation  of 
information,  with  the  exception  of  the 
identity  of  the  broker-dealer  effecting 
the  transactions,  which  would  not  be 
required  in  the  table  included  in  Form 
2D-F.  Thus,  a  foreign  private  issuer  that 
has  securities  registered  imder  Section 
12  of  the  Exchange  Act  would  be 
required  to  disclose  on  a  yearly  basis  in 
its  annual  report  on  Form  20-F  its 
repurchases  of  its  securities.  The 
disclosure  provided  should  relate  to  the 
issuer's  securities  in  ordinary  share 
form,  whether  the  issuer  has 
repurchased  the  shares  themselves  or 
depositary  receipts  that  represent  the 
shares.  The  price  data  and  other  data 
should  be  based  on  the  currency  used  in 
the  issuer's  primary  financial 
statements. 

We  also  propose  footnote  disclosure 
of  the  principal  terms  of  publicly 
annoimced  repurchase  plans  or 
programs,  including  (1)  the  date  of 
announcement,  (2)  the  share  or  dollar 
amount  approved,  (3)  the  expiration 
date  (if  any)  of  the  plans  or  programs. 
(4)  each  plan  or  program  that  has 
expired  during  the  period  covered  by 
the  table.  (5)  each  plan  or  program  that 
the  issuer  has  determined  to  terminate 
prior  to  expiration,  and  (6)  each  plan  or 
program  that  the  issuer  has  not 
purchased  under  diuing  the  period 
covered  by  the  table  and  whether  the 
issuer  still  intends  to  purchase  imder 
that  plan  or  program. 

The  table  also  would  have  to  include 
footnotes  that  briefly  disclose  the  nature 
of  the  transaction  for  piuchases  made 
other  than  pursuant  to  a  publicly 
announced  repurchase  plan  or  program. 
These  would  include,  for  example,  open 
market  and  privately  negotiated 


purchases,  issuer  tender  offers, 
purchases  made  by  the  issuer  upon 
another  person's  exercise  of  outstanding 
put  rights,  and  in  other  transactions 
through  which  the  company  purchases 
its  Section  12  registered  equity 
seciuities. 

In  the  past,  we  had  proposed 
requiring  issuers  that  intended  to 
repurchase  more  than  2%  of  their  stock 
in  a  twelve-month  period  to  disclose 
specified  information  prior  to  effecting 
any  repurchases.^'  Issuers  also  would 
have  been  required  to  disclose  this 
information  to  the  exchange  on  which 
the  stock  was  listed  for  trading  or  to  the 
NASD  if  the  stock  was  authorized  for 
quotation  on  Nasdaq.  ^^^  After  receiving 
comment,  we  determined  that  an 
issuer's  obligation  to  disclose 
information  concerning  repurchases  of 
its  stock  should  depend  on  whether  the 
information  is  material. ^^  Therefore,  at 
the  time  we  adopted  Rule  lOb-18.  we 
considered  the  relevant  provisions  of 
the  federal  securities  laws  and  existing 
policies  and  procedures  of  the  various 
self-regulatory  organizations  as 
generally  sufficient  to  provide  investors 
and  the  market  with  adequate 
information  about  issuer  repurchases. 

Information  about  how  much 
common  stock  the  issuer  has 
repurchased  may  be  important  to 
investors.  Studies  have  shown  that  the 
public  announcement  by  an  issuer  of  a 
repurchase  program  is  often  followed  by 
a  rise  in  the  issuer's  stock  price.'* 
Studies  have  also  shown  that  some 
issuers  publicly  announce  repiuchase 
programs,  but  do  not  purchase  any 
shares  or  purchase  only  a  small  portion 
of  the  publicly  disclosed  amount.'^^ 
Thus,  disclosure  of  an  issuer's  actual 
repurchases  would  inform  investors 
whether  the  issuer  had  followed 
through  on  its  original  plan.'^  Investors 


Forms  10-Q  and  10-QSB.  Hem  5(c)  to  Forms  10- 
K  and  10-KSB.  Item  15(e)  to  Form  20-F.  and  Item 
6  to  proposed  Form  N-CSR. 
">ld. 


"  Proposed  Rule  13e-2(d)(l).  See  1980  Proposing 
Release,  supra  note  2,  45  FR  at  70897. 

"Proposed  Rule  13e-2(d)(2). 

'3 1982  Adopting  Release,  supra  note  1, 47  FR  at 
53335. 

'*  See  Comment,  R.  and  Jarrell,  C,  "The  Relative 
Signaling  Power  of  Dutch-Auction  and  Fixed-Price 
Self- Tender  Offers  and  Open-Market  Share 
Repurchases,"  /oumal  of  Finance  46  (1991),  pp. 
1243-71:  Asquith,  P.  and  Mullins.  D.,  "Signaling 
with  Dividends,  Stock  Repurchases  and  Equity 
Issues."  Financial  Management  15  (1986),  pp.  27- 
44;  Vermaelen.  T.,  "Common  Stock  Repurchases 
and  Market  Signaling,"  joumal  of  Financial 
Economics  9  (1981),  pp.  139-83;  and  Daim,  L.,  "The 
Effects  of  Common  Stock  Repurchase  on  Security 
Holder's  Returns,"  Journal  of  Financial  Economics 
9(1981),  pp.  101-138. 

'^  If  an  issuer  announced  a  repurchase  program, 
but  had  no  intention  to  make  purchases,  it  may 
violate  the  anti-fraud  and  anti-manipulation 
provisions  of  the  federal  securities  laws. 

'"  See  Stephens  and  Weisbach,  supra  note  1.  See 
also  Ikenberry,  David,  et  al..  "Stock  Repurchases  in 
Canada:  Performance  and  Strategic  Trading," 
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also  would  have  information  regarding 
an  issuer's  repurchase  activity  in  order 
to  assess  its  possible  impact  on  the 
issuer's  stock  price,  similar  to  periodic 
disclosure  of  issuer  earnings  and 
dividend  payouts.'"  Finally,  investors 
should  also  be  apprised  when  an  issuer 
repurchase  plan  has  expired,  has  been 
terminated,  and  where  no  repiuchase 
activity  has  occurred  for  some  period 
whether  the  issuer  nevertheless  intends 
to  continue  the  repurchase  program.'" 

The  importance  of  requinng 
disclosure  of  issuer  repurchases  was 
made  more  apparent  when  the 
Commission  temporarily  afforded 
emergency  relief  regarding  Rule  lOb-18 
following  the  September  11.  2001 
attacks  on  the  World  Trade  Center  and 
the  Pentagon.'"  The  Commission's 


foumal  of  Finance.  55  (October  2000).  pp.  2373-97 
(noting  that  the  fraction  of  shares  actually 
repurchased  in  connection  with  Canadian  stock 
repurchase  programs  is  surprisingly  low,  for 
example,  at  termination  of  the  program,  roughly  a 
quarter  of  the  firms  did  not  repurchase  any  shares). 
Under  Canadian  law,  issuers  must  report  each 
month  the  number  of  shares  they  actually 
repurchase.  Id. 

''See.  e.g.,  Grullon,  G.  and  Ikenberry,  D.,  "What 
Do  We  Know  About  Stock  Repurchases,"  Journal  of 
Applied  Corporate  Finance  13  (2000),  pp.  31. 40- 
41  (discussing  how  corporations  have  been 
substituting  repurchases  for  dividends,  as  economic 
equivalent  means  of  returning  excess  capital  to 
shareholders).  Moreover,  requiring  such  disclosure 
would  be  analogous  to  the  requirement  that 
corporate  insiders  disclose  their  own  transactions 
involving  the  company's  stock.  See,  e.g.,  jrf.,  at  48 
(emphasizing  the  need  to  regulate  consistently 
economically  equivalent  practices,  the  authors  note 
that  "lajlthough  firms  repurchasing  stock  are  not 
required  to  disclose  any  of  their  trades,  if 
management  makes  the  same  decision  on  a  personal 
account,  details  about  the  trades  must  be  promptly 
disclosed  to  the  SEC  and  then  made  public  in  short 
order").  See  also  Cook.  Douglas  et  al.,  "Safe  Harbor 
or  Smoke  Screen?  SEC  Guidelines  for  Executing 
Open  Market  Repurchases,"  (Working  Paper)  (May 
1999,  revised  April  9,  2001)  (forthcoming  in  The 
foumal  of  Business]  (questioning  the  regulatory 
effectiveness  of  safe  harbors  without  mandatory 
disclosure). 

'"  Disclosure  to  this  effect  would  be  required  in 
the  proposed  disclosure  forms. 

'^On  September  14,  2001,  the  Commission  issued 
an  "Emergency  Order  Pursuant  to  Section  12(k)(2) 
of  the  Exchange  Act  Taking  Temporary  Action  to 
Respond  to  Market  Developments."  Securities 
Exchange  Act  Release  No.  44791  (September  14, 
2001).  This  Emergency  Order  temporarily  modified 
certain  Commission  rules  and  regulations  governing 
issuer  stock  repurchases  for  an  initial  five-day 
period  beginning  September  17,  2001  and  ending 
September  21.  2001.  The  Commission  extended  the 
period  for  an  additional  five  days,  ending  on 
September  28.  Securities  Exchange  Act  Release  No. 
44827  (September  21,  2001).  On  September  28,  the 
Commission  used  an  exemptive  authority  under 
Section  36  of  the  Exchange  Act  to  temporarily 
modify  certain  conditions  of  Rule  lOb-18  for 
issuers  that  repurchase  their  own  common  stock 
during  the  period  October  1-12,  2001.  Securities 
Exchange  Act  Release  No.  44874  (September  28, 
2001). 

In  the  event  that  there  is  another  "market 
emergency"  that  does  not  fit  within  the  meaning  of 
a  "market-wide  trading  suspension"  (as  defined 
under  the  rule),  as  was  the  case  with  the  events 


emergency  action  (which  temporarily 
eased  Rule's  lOb-18's  timing  and 
volume  limitations)  was  designed  to 
provide  for  potential  additional 
liquidity  in  order  to  facilitate  the 
reopening  of  the  U.S.  equities  markets 
on  September  17,  2001.  and  the 
continued  orderly  operation  of  the 
markets  during  the  weeks  following. 
However,  because  Rule  lOb-18  does  not 
require  disclosure,  it  is  difficult  to 
assess  precisely  how'  much  of  the 
purchasing  activit ,  was  attributable  to 
issuer  repurchasers  and  how  much  was 
attributable  to  non-issuer  trading 
activity.  Requiring  issuers  to  disclose 
their  repurchases  in  their  periodic 
reports  would  provide  investors  with 
important  information  regarding  the 
company's  purchasing  activity.  It  also 
would  provide  the  Commission  with 
useful  information  in  assessing  the  level 
and  market  impact  of  issuer 
repurchases,  as  well  as  in  responding  to 
futiue  market  emergencies. 

We  also  are  seeking  comment  on 
whether  the  Commission  should  require 
issuers  to  disclose  information  about 
their  repurchase  activity  on  a  more 
frequent  basis  (e.g.,  on  a  monthly  basis 
or  within  10  days  of  the  transaction).  In 
cases,  for  example,  in  which  an  issuer 
makes  repurchases  only  at  the  beginning 
of  the  quarter,  a  shareholder  would  not 
have  any  information  about  the  issuer's 
repvtrchases  activity  until  three  or  four 
months  later  when  the  issuer's  Form 
10-Q  is  filed.  Thus,  requiring  issuers  to 
disclose  on  a  more-timely  basis  might  be 
more  helpful  to  investors  than  requiring 
disclosure  on  a  quarterly  basis,  as  is 
currently  proposed.  More  frequent 
disclosure  also  would  allow  the 
Conunission  to  monitor  more  effectively 
the  level  and  market  impact  of  an 
issuer's  repurchase  activity, 

Q.  Does  the  proposed  disclosure 
requirement  in  new  Item  703  of 
Regulation  S-K  and  Regulation  S-B) 
provide  useful  information  to  the 
market?  Is  there  other  information  in 
addition  to  that  which  we  are  proposing 
that  would  be  useful  to  include  in  Item 
703  (e.g..  the  company's  intended  use 
for  the  repurchased  shares  or  the 
piupose  for  making  the  specific 
purchase,  the  date  and  price  of  each 
purchase,  the  source  of  funds  for  the 
repurchase,  the  average  number  of 
shares  purchased  per  day — based  on  the 
number  of  days  on  which  the  issuer 
purchased  shares — and  the  specific  days 
the  repurchases  were  made)? 


following  September  11,  the  Commission  would 
have  the  same  emergency  and  exemptive  authority 
as  above  (i.e.,  under  Sections  12(kM2)  and  36(a)(1) 
of  the  Exchange  Act)  to  modify  the  safe  harbor 
conditions,  as  it  deems  necessary. 


Q.  Should  we  require  the  information 
to  be  disclosed  in  "tabular"  format  as 
we  propose? 

Q.  Should  there  be  different  treatment 
of  purchases  that  exceed  a  specified 
threshold  (number  of  shares,  dollar 
amount,  percentage  of  shares 
outstanding,  etc.)?  For  example,  should 
trade-by-trade  information  be  provided 
for  trades  over  a  certain  size?  If  so.  what 
is  an  appropriate  measure  to  trigger  the 
more  specific  information? 

Q.  Should  there  be  different  treatment 
of  small  or  de  minimis  repurchases?  For 
example,  if  the  repiuchases  in  a  quarter 
are  below  a  specified  dollar  or  share 
threshold,  should  issuers  be  permitted 
to  omit  the  specific  information 
provided  in  Item  703  and  instead  make 
summary  disclosure  of  the  de  minimis 
repurchases?  Similarly,  if  repurchases 
fall  below  a  specified  threshold,  should 
issuers  be  permitted  to  aggregate  the 
disclosure  for  the  quarter  rather  than 
disclose  information  on  a  monthly 
basis?  If  so,  what  woidd  be  an 
appropriate  threshold?  Should  the 
threshold  be  a  fixed  share  or  dollar 
amount  or  should  it  vary  depending  on 
the  company's  public  float,  average 
daily  trading  volume,  or  other  measure? 

Q.  We  propose  brief  footnote 
disclosure  of  the  general  nature  of 
repiuchases  made  outside  of  publicly 
announced  repurchase  plans  or 
programs  in  order  to  provide  investors 
with  a  more  complete  picture  regarding 
an  issuer's  repurchase  activity.  Does 
such  disclosiue  serve  a  useful  purpose? 
Should  we  require  more  detailed 
information  with  respect  to  those 
transactions,  such  as  date  of  piuchase, 
price,  terms  of  the  transaction,  and 
relationship  of  the  seller  to  the 
company?  If  so,  what  additional  details 
should  Item  703  require  with  respect  to 
those  transactions?  Should  we  require 
this  disclosiue  for  all  repurchases  made 
outside  of  publicly  announced  plans  or 
programs  or  only  for  specified  categories 
of  transactions,  such  as  privately 
negotiated  transactions?  Should  we 
require  additional  disclosure  with 
regard  to  repurchases  made  outside  of 
publicly  aimounced  plans  or  programs 
for  transactions  that  exceed  a  specified 
threshold  in  magnitude?  If  so,  what  is 
an  appropriate  threshold? 

Q.  Oiu  proposal  would  only  require 
disclosure  of  issuer  purchases  of  equity 
securities  of  a  class  registered  by  the 
issuer  under  Section  12  of  the  Exchange 
Act.  This  would  include  disclosure  of 
issuer  purchases  of  securities 
convertible  into  the  issuer's  equity 
securities  or  options  to  purchase  the 
issuer's  equity  securities  if  those 
convertible  securities  and  options  are 
themselves  equity  securities  of  a  class 
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registered  under  Section  12  of  the 
Exchange  Act.  Should  this  disclosure  be 
limited  to  securities  that  are  presently 
convertible  into  the  issuer's  equity 
seciuities  and  options  that  are  in  the 
money  or  should  it  cover  all  purchases 
of  registered  convertible  securities  and 
options?  Should  this  disclosure 
encompass  security  futures  products? 
Should  we  limit  the  disclosure 
requirement  to  common  stock  of  a  class 
registered  under  Section  12  and  exclude 
convertible  securities  and  options? 

Q.  Should  we  require  disclosure  of 
equity  securities  as  defined  in  Section 
3(a)(ll)  of  the  Exchange  Act.  as  we 
propose?  Is  this  definition  too  narrow  or 
too  broad?  Should  we  limit  the 
disclosure  requirement  to  equity 
securities  listed  on  a  national  securities 
exchange  or  quoted  on  an  inter-dealer 
quotation  system? 

Q.  We  propose  to  require  disclosure 
in  the  table  of  purchases  on  a  rolling- 
month  basis,  beginning  with  the  first 
day  of  the  quarter  covered  by  the  report. 
For  example,  if  the  quarter  begins  on 
January  15  and  ends  on  April  15,  the 
chart  would  show  repurchases  for  the 
months  from  January  15  through 
February  14,  February  15  through  March 
14,  and  March  15  through  April  15.  Is 
this  an  appropriate  approach?  If  not, 
what  approach  should  we  take? 

Q.  Should  we  require  disclosure  of 
the  broker-dealer  that  effected  the 
purchases  as  we  propose?  Should  this 
information  be  reported  solely  for  the 
Commission's  use,  and  kept  confidential 
at  the  issuer's  request,  or  should  it  be 
publicly  disclosed?  What  if  any  value  is 
there  in  the  public  disclosiue  of  this 
information?  Is  it  unduly  burdensome  to 
companies  to  make  this  disclosure? 

Q.  Should  compliance  with  the 
proposed  disclosure  requirement  be 
made  a  condition  of  using  the  safe 
harbor  or  should  issuers  be  required  to 
disclose  their  repurchases  regardless  of 
whether  they  rely  on  the  safe  harbor?  if 
the  latter,  should  Rule  lOb-18  contain  a 
specific  disclosure  requirement  as  a 
condition  of  the  safe  harbor,  similar  to 
other  Commission  regulations  that  link 
a  safe  harbor  with  disclosure  (e.g.. 
Regulation  D  with  Form  D  and  Rule  144 
with  Form  144)?  What  specific  types  of 
information  would  be  useful  to 
investors  regarding  an  issuer's 
repurchase  activity? 

Q.  Would  requiring  specific 
disclosure  as  a  condition  of  the  safe 
harbor  provide  a  useful  way  to  monitor 
the  operation  of  (or  verify  compliance 
with)  the  safe  harbor?  Would  it  provide 
useful  information  in  assessing  the  level 
and  market  impact  of  issuer 
repurchases? 


Q.  Is  our  proposal  to  require 
disclosure  on  a  quarterly  basis 
sufficient,  or  would  more  frequent 
disclosure  (e.g..  monthly  or  on  a  "real 
time"  basis)  be  more  meaningful  to 
investors?  If  so,  how  should  the 
disclosure  be  made  {e.g.,  issuing 
monthly  press  releases  or  reporting  such 
purchases  to  the  tape  using  a  special 
trade  indicator)?  Please  provide  specific 
suggestions. 

Q.  Should  issuer  repurchases  be 
reported  on  Form  8-K  or  otherwise  on 
a  more  current  basis  than  proposed? 

Q.  In  addition  to  the  proposed 
required  quarterly  disclosure  of 
aggregate  volume  and  average  price 
information,  should  an  issuer  also  be 
required  to  maintain  (and  provide  to  the 
Commission,  upon  request)  separately 
retrievable  written  records  concerning 
the  trade  details  (trade-by-trade 
information)  about  the  manner,  timing, 
price,  and  volume  of  its  repurchases? 

Q.  Would  disclosure  regarding  an 
issuer's  transactions  involving 
derivatives  (e.g.,  short  put-options, 
forward  contracts,  or  synthetic  forward 
contracts)  written  on  the  issuer's  own 
stock  provide  useful  information  to  the 
market? 

Q.  If  so,  what  additional  details 
should  Item  703  require  with  respect  to 
put  options  and  other  derivative 
transactions? 

Q.  If  the  information  called  for  by 
Item  703  is  disclosed  elsewhere  in 
filings  made  with  the  Commission, 
should  the  issuer  be  permitted  to  cross 
reference  to  the  other  disclosure  rather 
than  repeat  the  information  in  the  table 
or  should  all  information  be  provided  in 
the  table? 

Q.  Should  Item  703  require  separate 
columnar  disclosure  only  of  repurchase 
programs  or  plans  that  have  been 
publicly  announced  by  the  issuer,  as  we 
propose?.  Should  we  instead  require 
separate  columnar  disclosure  of  all 
repurchase  plans  or  programs  that  have 
been  approved  by  the  issuer's  board  of 
directors? 

Q.  Should  the  Commission  require 
issuers  to  disclose  their  plans  before 
making  any  purchases?  Would 
prospective  disclosure  of  anticipated 
repurchases  be  useful  to  investors?  If  so, 
should  this  requirement  apply  to  all 
repurchases  or  only  to  anticipated 
purchases  above  a  prescribed  dollar, 
share,  or  percentage  threshold?  Should 
any  other  criteria  apply  to  the 
determination  whether  repurchases  are 
required  to  be  disclosed  prospectively? 
Should  this  information  be  disclosed  on 
Form  8-K  or  Form  10-Q? 

Q.  Should  the  disclosure  in  the  table 
imder  Item  703  be  segregated  to  identify 
open  market  purchases  (made  within 


the  safe  harbor),  privately  negotiated 
transactions,  purchases  made  pursuant 
to  an  issuer  tender  offer,  or  other 
specific  types  of  transactions? 

Q.  When  an  affiliated  purchaser 
makes  purchases  should  these 
purchases  be  disclosed  separately  in  the 
table?  Should  we  require  disclosure  of 
the  identity  of  the  purchaser  and  its 
relatiopship  to  the  issuer?  Should 
disclosure  be  required  of  any 
agreements  or  arrangements  that  exist 
between  the  purchaser  and  the  issuer 
related  to  the  purchase? 

Q.  We  propose  to  amend  Form  20-F 
to  require  tabular  disclosure  of  issuer 
repurchases  by  foreign  private  issuers. 
Should  the  new  disclosure  requirement 
apply  to  foreign  private  issuers  as 
proposed?  Some  foreign  jurisdictions 
already  have  requirements  to  disclose 
issuer  repurchases  of  their  securities. 
Should  our  disclosure  requirement 
mirror  the  requirements  in  the  issuer's 
home  country? 

Q.  Foreign  private  issuers  file  one 
prescribed  periodic  report  per  year  on 
Form  20-F.  Would  this  annual 
disclosure  of  an  issuer's  repurchase 
activity  be  useful  to  investors?  Should 
the  repurchases  be  broken  out  on  a 
monthly  basis  as  we  propose? 
Alternatively,  should  they  be  aggregated 
on  a  quarterly  basis  or  for  the  entire 
year? 

Q.  Our  proposal  would  require 
disclosure  of  repurchases  of  all  shares  of 
a  company's  equity  securities  of  a  class 
registered  under  Section  12  of  the  ~ 
Exchange  Act.  Should  we  limit  the 
disclosure  requirement  to  exclude 
purchases  made  outside  the  United 
States?  Would  information  about 
domestic  repurchases,  on  its  own.  be 
meaningful  to  investors? 

Q.  In  our  proposed  amendment  to 
Form  20-F.  we  propose  to  apply  the 
definition  of  "equity  securities"  in 
General  Instruction  F  to  Form  20-F.  Is 
this  an  appropriate  definition  of  the 
securities  to  which  the  disclosure 
requirement  should  apply?  Should  we 
use  the  statutory  definition  of  equity 
securities  as  we  do  in  proposed  Item 
703? 

Q.  We  propose  to  require  companies 
filing  Forms  10-K  and  lO-Q  to  disclose 
the  identities  of  brokers  executing  the 
transactions,  which  would  provide  the 
Commission  with  access  to  information 
regarding  an  issuer's  repurchase  activity 
(i.e..  in  order  to  monitor  more 
effectively  the  level  and  market  impact 
of  an  issuer's  repurchase  activity). 
However,  because  we  are  not  the 
primary  regulators  of  private  foreign 
issuers,  we  do  not  propose  to  require 
disclosure  of  the  broker  executing 
purchases  for  foreign  private  issuers 
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filing  reports  on  Form  2D-F.  Should  we 
require  disclosure  of  the  brokers  that 
execute  the  purchases  on  behalf  of 
foreign  private  issuers?  Should  we 
require  disclosure  of  the  brokers  only 
when  the  purchases  are  made  in 
reliance  on  Rule  lOb-18? 

Q.  We  propose  to  require  separate 
disclosure  of  repurchases  pursuant  to 
publicly  announced  programs.  Would 
this  separate  disclosure  be  helpful  to 
investors?  Do  foreign  private  issuers 
typically  announce  their  programs?  If 
not,  should  we  remove  this  column 
from  the  table  in  proposed  Item  15(e)  of 
Form  20-F? 

Q.  The  securities  of  some  foreign 
companies  trade  in  the  United  States  in 
the  form  of  depositary  receipts.  Would 
it  be  useful  to  require  disclosure  of 
repurchases  of  the  receipts  and  the 
shares  separately? 

Q.  The  securities  of  many  U.S.  and 
foreign  companies  trade  in  markets 
outside  the  United  States  in  currencies 
other  than  the  U.S.  dollar.  What 
currency  should  issuers  iise  in  reporting 
their  repurchases?  Should  foreign 
companies  be  given  the  flexibility  to 
choose  the  appropriate  currency  to 
report  their  repurchases,  based  upon 
management's  assessment  of  the  most 
appropriate  disclosure? 

Q.  To  the  extent  a  foreign  or  a  U.S. 
company  repurchases  securities  outside 
the  United  States,  should  there  be 
disclosure  of  the  markets  on  which  such 
repurchases  took  place?  Would 
investors  find  it  useful  for  issuers  to 
disclose  information  as  to  the  amount  of 
securities  repurchased  in  any  particular 
market? 

Closed-End  Fimds 

Closed-end  funds  would  provide  the 
required  disclosure  semi-aimually  on 
proposed  Form  N-CSR.  Currently, 
closed-end  funds  are  required  to 
disclose  information  regarding  privately 
negotiated  repurchases  of  their 
securities  on  Form  N-23C-1  not  later 
than  the  tenth  day  of  the  calendar 
month  following  the  month  in  which 
the  purchase  occurs.*"  This  information 
includes  the  date  of  the  transaction, 
identification  of  the  security  purchased, 
number  of  shares  purchased,  price  per 
share,  approximate  asset  value  per  share 
at  the  time  of  purchase,  and  name  of  the 
seller  or  the  seller's  broker.  In  addition, 
Form  N-SAR,  the  semi-annual  reporting 


form  for  registered  investment 
companies,  requires  closed-end  funds  to 
disclose  the  aggregate  number  of  shares 
and  net  consideration  paid  for  all 
repurchases  and  redemptions  of  their 
common  and  preferred  stock  during  the 
semi-annual  reporting  period."' 

We  believe  that,  as  with  other  issuers, 
additional  information  regarding 
repurchase  offers  by  closed-end  funds 
would  be  useful  to  investors.*^  We  are 
not  currently  proposing  to  eliminate  or 
amend  the  reporting  requirements  of 
Form  N-23C-1,  which  apply  on  a 
transaction-by-transaction  basis  only  to 
privately  negotiated  repurchases,  or  the 
requirements  of  Form  N-SAR.  which 
provide  the  Commission  with  aggregate 
data  on  sales,  repurchases,  and 
redemptions  of  closed-end  fund  shares 
over  a  semi-annual  period. 

Q.  Should  closed-end  funds  be  subject 
to  the  additional  disclosure 
requirements  that  we  are  proposing,  or 
are  the  disclosures  that  they  are 
currently  required  to  provide  adequate? 
Is  proposed  Form  N-CSR  the 
appropriate  location  for  closed-end 
funds  to  disclose  additional  information 
regarding  their  repurchases?  Should  we 
instead  require  closed-end  funds  to 
provide  this  information  on  Form  N- 
23C-1  or  Form  N-SAR? 

Q.  Should  we  eliminate  Form  N-23C- 
1,  and  modify  Rule  23c-l  to  eliminate 
the  requirement  in  paragraph  (a)(ll) 
that  privately  negotiated  repiurhases  of 
closed-end  fund  shares  be  reported  in 
the  month  following  the  transaction? 
How  is  the  information  on  Form  N- 
23C-1  used  by  investors?  Would  the 
semi-annual  disclosiire  that  we  are 
proposing  adequately  fulfill  investors' 
needs  for  information  regarding 
repurchases?  Should  we  eliminate  the 
line  items  in  Item  86  of  Form  N-SAR 
that  require  semi-annual  disclosure  by  a 
closed-end  fund  regarding  repurchases 
of  its  common  and  preferred  stock? 

Q.  How  frequently  should  we  require 
closed-end  funds  to  disclose 
information  regarding  repurchases  of 
equity  securities?  Should  we  require 


■oRule  23c-l(a)(11)  under  the  Investment 
Company  Act  |17  CFR  270.23c-l(a)(ll)|;  Fonn  N- 
23C-1  117  CFR  274.201).  Of  125  Form  N-23C-1 
filings  made  during  the  year  ending  September  30, 
2002,  it  appears  that  at  least  37  of  these  filings  were 
not  required  under  Rule  23c-l  (no  repurchases 
occurred  in  the  prior  month  or  repurchases  on  the 
open  market). 


■<  Lines  B  and  O  of  hem  86  of  Form  N-SAR  (17 
CFR  249.330;  17  CFR  274.101).  Hem  B6  also 
requires  disclosure  of  the  aggregate  number  of 
shares  and  net  consideration  received  for  sales  of 
a  closed-end  fund's  common  and  preferred  stock 
during  the  reporting  period,  as  well  as  aggregate 
sale  and  repurchase  and  redemption  information  for 
debt  securities. 

"  See  generally  Thomas  J.  Herzfeld.  Market 
Shakeout  Leads  to  Unprecedented  Number  of  Share 
Buyback  Announcements.  Investor's  Guide  to 
Closed-End  Funds  (Oct.  1998)  (discussing  actual 
buybacks  after  announcements  and  the  use  of 
buybacks  to  reduce  closed-end  fund  discounts  and 
noting  that  "many  funds  maintain  the  authorization 
to  repurchase  their  own  shares  in  the  open  market, 
but  only  a  handful  buy  back  significant  numbers  of 
shares"). 


quarterly  disclosure  of  repurchases  by 
closed-end  funds  as  we  propose  to  do 
for  operating  companies?  If  disclosure 
should  be  made  more  frequently  than 
semi-annually,  how  should  more 
frequent  disclosure  be  provided? 

vn.  General  Request  for  Comment 

We  request  and  encourage  any 
interested  person  to  comment  generally 
on  these  proposals.  In  addition  to  the 
specific  requests  for  comment,  the 
Commission  invites  interested  persons 
to  submit  written  comments  on  all 
aspects  of  the  proposed  amendments. 
The  Commission  also  requests 
commenters  to  address  whether  the 
proposed  Rule  lOb-18  amendments 
provide  appropriate  safe  harbor 
conditions  in  light  of  market 
developments  since  Rule  lOb-18's 
adoption  in  1982.  The  Commission 
seeks  comment  on  whether  the  safe 
harbor  proposals  raise  any  manipulation 
risks.  Commenters  may  also  discuss 
whether  there  are  legal  or  policy  reasons 
why  the  Commission  should  consider  a 
different  approach.  For  instance,  should 
the  Rule  lOb-18  volimie  condition  be 
further  restrained  or  relaxed?  Should 
the  safe  harbor's  time  of  purchase 
condition  be  broader,  narrower,  or 
include  different  parameters? 
Additionally,  this  Commission  seeks 
comment  about  whether  the  proposed 
disclosure  amendments  to  Regulations 
S-K  and  S-B,  Forms  lO-K(KSB).  10- 
Q(QSB)  and  20-F,  and  proposed  Form 
N-CSR  provide  meaningful  and  timely 
information  to  investors. 

The  Commission  encourages 
commenters  to  provide  information 
regarding  the  advantages  and 
disadvantages  of  each  proposed 
amendment.  The  Commission  invites 
commenters  to  provide  views  and  data 
as  to  the  costs  and  benefits  associated 
with  the  proposed  amendments.  We 
also  seek  comment  regarding  other 
matters  that  may  have  an  effect  on  the 
proposed  amendments. 

Vm.  Paperwork  Reduction  Act 

A.  Collection  of  Information  Under 
These  Amendments 

Certain  provisions  of  the  proposed 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (PRA);  "^  the  Commission 
has  submitted  information  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The 
Commission  is  revising  the  several 
currently  approved  collections  of  . 


"44U.S.C.  3501erse<j. 
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information  titled  "Regulation  S-K." 
"Regulation  S-B,"  "Form  10-Q."  "Form 
10-QSB."  "Form  10-K,"  "Form  10- 
KSB"  and  "Form  20-F"  under  OMB 
control  numbers  3235-0071.  3235-0417. 
3235-0070.  3235-0416.  3235-0063. 
3235-0420.  and  3235-0288  respectively. 
The  Commission  also  is  revising  the 
collection  of  information  titled  "Form 
N-CSR"  under  OMB  control  number 
3235-0570.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
ciirrently  valid  control  number. 

B.  Need  for  and  Proposed  Use  of  the 
Collection  of  Information 

We  believe  that  the  proposed 
amendments  to  Regulations  S-K.  S-B, 
Forms  10-Q.  10-QSB,  10-K.  10-KSB. 
20-F.  and  proposed  Form  N-CSR  are 
necessary  (1)  to  facilitate  the 
transparency  of  registrants'  repurchases. 
(2)  to  bolster  investor  confidence  in  the 
integrity  of  the  securities  trading 
markets,  and  (3)  to  monitor  and  assess 
the  level  and  market  impact  of 
registrants'  repurchases. 

C.  Respondents 

The  proposed  amendments  to 
Regulations  S-K,  S-B,  and  Forms  10-K, 
10-KSB,  10-Q.  10-QSB.  20-F.  and 
proposed  Form  N-CSR  would  require 
disclosure  of  all  repurchasing  activity 
[e.g.,  open  market  purchases,  tender 
offers,  and  other  transactions). 
Approximately  708  issuers  announced 
796  new  or  expanded  repurchase 
programs  in  20O0.«^ 

The  degree  to  which  the  proposed 
amendments  will  affect  registrants  and 
other  issuers  will  vary  from  year  to  year. 
A  registrant's  decision  to  conduct  open 
market  or  privately  negotiated 
repurchases  is  a  discretionary  decision. 
These  decisions  are  based  on  the 
entity's  assessment  of  its  current  needs 
and  other  continually  changing  factors. 
Thus,  the  number  of  registrants  who 


would  make  the  proposed  disclosures 
would  vary  from  quarter  to  quarter  and 
year  to  year. 

D.  Total  Annua!  Reporting  and 
Recordkeeping  Burden 

1.  Proposed  Amendments  to  Regulations 
S-K  and  S-B,  and  Forms  10-Q,  10- 
QSB,  10-K.  10-KSB,  20-F,  and  N-CSR 

We  estimate  that  the  average  amount 
of  time  it  would  take  to  prepare  the 
tabular  disclosure  required  by  proposed 
new  Item  703  of  Regulations  S-K,  S-B, 
Form  20-F,  and  proposed  Form  N-CSR 
would  be  approximately  one  hour  per 
annual,  semi-annual,  or  quarterly  report 
fding.'*'^  To  determine  the  average  total 
number  of  hours  each  entity  would 
spend  completing  Forms  10-K,  10-KSB. 
10-Q.  10-QSB.  20-F.  and  Form  N-CSR 
if  we  adopt  the  proposed  disclosure,  we 
added  the  one-hour  increment  to  the 
current  burden  hours  estimated  for  each 
form. 

With  respect  to  Forms  10-K.  10-KS3, 
10-Q  and  10-QSB,  we  estimate  that  the 
company  bears  75%  of  the  burden  of 
preparation  internally  and  that  25%  of 
the  burden  Of  preparation  is  borne  by 
outside  professionals  retained  by  the 
company  at  an  average  cost  of  $300  per 
hour."*  With  respect  to  Form  20-F,  we 
estimate  that  25%  of  the  burden  of 
preparation  is  borne  by  the  company 
internally  and  that  75%  of  the  burden 
of  preparation  is  borne  by  outside 
professionals  retained  by  the  company 
at  an  average  cost  of  $300  per  hour.*'' 
The  portion  of  the  burden  borne  by 
outside  professionals  is  reflected  as  a 
cost,  while  the  portion  of  the  burden 
carried  by  the  company  internally  is 
reflected  in  hours. 

Next,  we  base  our  estimates  on  the 
actual  number  of  filings  in  the  flscal 
year  2002  (8.484  lO-K  filings.  3.820  10- 


"-•The  data  source  is  Securities  Data  ("xirp.  For 
purposes  of  this  paragraph  and  those  that  follow, 
we  use  repurchasing  information  from  the  year 
2000  rather  than  2001.  Repurchasing  information 
for  the  year  2001  is  distorted  in  light  of  the  issuer 
repurchases  effected  pursuant  to  the  emergency  and 
exemptive  relief  issued  following  September  lllh. 
See  note  79,  supra.  Repurchasing  information  for 
the  year  2002  was  not  used  because  repurchasing 
data  for  the  year  wo^ild  be  incomplete  since  12 
calendar  months  have  not  yet  elapsed.  However,  we 
note  that  206  issuers  announced  217  new  or 
expanded  repurchase  programs  during  the  period 
lanuary  1.  2002  through  July  31.  2002.  The  data 
source  is  Securities  Data  Corp. 


"''The  infonnation  required  to  be  disclosed  in 
proposed  new  Item  703  would  be  readily  available 
to  the  company- 

""The  75%  intemal/25%  outside  professional 
burden  allocation  is  based  on  information  that  we 
have  received  from  registrants  indicating  that  most 
of  the  burden  of  preparing  annual  and  quarterly 
reports  is  borne  internally  by  the  company.  The 
$300  hourly  cost  estimate  for  outside  professionals 
is  based  on  consultations  with  several  outside  law 
Tirms  and  other  persons  who  regularly  assist 
companies  in  preparing  and  filing  annual  and 
quarterly  reports  with  the  Commission. 

"  We  estimate  that  outside  professionals  carr>-  the 
greater  burden  of  preparation  of  Form  20-F  because 
thai  Form  requires  the  financial  statements  and 
schedules  that  must  be  included  in  the  Form  20- 
F  filing  to  disclose  an  information  content 
substantially  similar  to  financial  statements  that 
comply  with  United  States  generally  accepted 
accounting  principles  and  Regulation  S-X. 


KSB  filings.  23.743  10-Q  filings.  11.299 
10-QSB  filings,  and  1,194  20-F  filings). 
We  also  estimate,  based  on  data 
indicating  that  approximately  708 
companies  announced  repurchase 
programs  in'20O0,  that  approximately 
1 ,000  would  include  the  proposed 
repurchase  disclosure  in  their  filings."* 
We  further  estimate  that  each  of  the 
1 ,000  companies  would  include  the 
proposed  disclosure  in  each  of  its 
periodic  reports  filed  during  the  fiscal 
year  on  the  assumption  that  a  typical 
open  market  repurchase  program  lasts 
two  to  three  years. "^  Because  we  do  not 
have  specific  data  indicating  the 
number  of  repurchases  conducted  by 
type  of  issuer  [e.g.  large  issuers,  smsdl 
business  issuers,  foreign  private 
issuers),  we  estimate  that  the  number  of 
repurchases  made  by  a  given  type  of 
issuer  was  proportionate  to  the  number 
of  filings  made  by  that  type  of  issuer. 

We  estimate  that  an  incremental 
burden  of  472.5  hours  (630  x  75)  and  an 
incremental  cost  of  $47,250  (630  x  .25 
X  $300)  would  be  imposed  on 
companies  filing  Form  10-K  if  we  adopt 
the  proposals.  The  estimated 
incremental  burden  for  Form  10-KSB 
would  be  210  hours  (280  x  .75)  and  the 
incremental  cost  would  be 
approximately  $21,000  (280  x  .25  x 
$300).  The  estimated  incremental 
burden  for  Form  10-Q  would  be  1 ,417.5 
hours  (1.890  x  .75)  and  the  incremental 
cost  would  be  approximately  $141,750 
(1.890  X  .25  X  $300).  The  estimated 
incremental  burden  for  Form  10-QSB 
would  be  630  hours  (840  x  .75)  and  the 
incremental  cost  would  be 
approximately  $63,000  (840  x  .25  x 
$300).  The  estimated  incremental 
burden  for  Form  20-F  would  be  22.5 
hours  (90  X  .25)  and  the  estimated  cost 
would  be  approximately  $20,250  (90 
X.75  X  $300). 

The  table  below  illustrates  the 
estimated  incremental  annual 
compliance  burden  in  hours  and  in  cost 
for  annual  and  quarterly  reports  if  we 
adopt  the  proposals. 


"«  We  estimate  that  1 ,000.  rather  than  708.  issuers 
would  include  the  proposed  disclosure  in  their 
filings  because  the  708  estimate  includes  only 
announced  repurchase  programs.  We  have  no  data 
regarding  the  number  of  unannounced  repurchase 
programs  conducted  in  2000  but  estimate  the 
number  to  be  300  for  purposes  of  the  PRA  burden 
analysis.  We  solicit  comment  on  the  accuracy  of 
this  estimate. 

*^  See.  Custavo  Crullon  and  David  Ikenberry, 
"What  Do  We  Know  About  Stock  Repurchases." 
Journal  of  Applied  Corporate  Finance,  at  p.  33 
(2000). 


Federal  Register  /  Vol.  67.  No.  243  /  Wednesday,  December  18,  2002  /  Proposed  Rules  77607 


Incremental  Burden  Estimates 


Annual 
responses 

(A) 

Incremental 
burden  re- 
sponse hours/ 
form 

(B) 

75%  company 
(C)=(A)*(B)*.75 

25%  professional 
(D)=(A)-(B)*.25 

$300  professional  cost 
(E)=(D)*300 

10-K  

10-KSB  

10-Q 

630 

280 

1.890 

840 

1 
1 
1 
1 

472  5                 

157.5 

47,250 

210  

1  417  5                         

70  

472.5  

21,000 
141.750 

630  

210  

63.000 

25%  Company  

(C)=(A)*(B)*.25  22.5  

75%  Professional 

(D)=(A)*(B)*.75  67.5  

$300  Prof.  Cost 

Form  20-F 

90 

1 

(E)=(D)*300  20,250 

Proposed  new  Item  703  of  Regulations 
S-K  and  S-B,  proposed  new  Item  15(e) 
of  Form  20-F,  and  proposed  new  Item 
6  of  proposed  Form  N-CSR  would 
require  disclosure  of  all  issuer 
repurchases  of  shares  (or  other  imits)  of 
any  class  of  the  issuer's  equity  securities 
that  is  registered  under  Section  12  of  the 
Exchange  Act.  The  issuer  would  have  to 
present  this  disclosure  in  tabular  format. 
Specifically,  the  issuer  would  have  to 
disclose  all  repurchases  of  its  registered 
equity  securities  (both  open  market  and 
private  transactions)  for  that  quarter, 
including  the  total  number  of  shares  (or 
units)  purchased  (which  would  be 
reported  on  a  rolling  basis),  the  average 
price  paid  per  share,  the  identity  of  the 
broker  dealer(s)  used  to  effect  the 
purchases,  the  number  of  shares  (or 
units)  purchased  as  part  of  a  publicly 
announced  plan  or  program,  and  the 
maximum  number  (or  approximate 
dollar  value)  of  shares  that  may  yet  be 
purchased  under  the  plans  or  programs. 
The  table  would  also  have  to  include 
footnotes  that  briefly  disclose  the  nature 
of  the  transaction  for  purchases  made 
other  than  pursuant  to  a  publicly 
announced  repurchase  plan  or  program. 
These  would  include  for  example,  open 
market  and  privately  negotiated 
purchases,  issuer  tender  offers, 
purchases  made  by  the  issuer  upon 
another  person's  exercise  of  outstanding 
put  rights,  and  in  other  transactions 
through  which  the  company  purchases 
its  registered  equity  securities.  We  also 
propose  footnote  disclosure  of  the 
principal  terms  of  publicly  announced 
repurchase  plans  or  programs,  including 
the  date  of  announcement,  the  share  or 
dollar  amount  approved,  and  the 
expiration  date  (if  any)  of  the  plans  or 
programs.  Additionally,  the  proposed 
footnote  disclosure  would  indicate  for 
each  plan  or  program  during  the  period 
covered  by  the  table,  plan  or  program 
expirations,  plan  or  program 
terminations,  and  if  there  has  been  no 
repurchasing  but  the  issuer  still  intends 
to  repurchase  pursuant  to  the  plan  or 
program. 


Closed-end  funds  would  be  required 
to  provide  similar  disclosure  on  new 
Item  6  of  proposed  Form  N-CSR.  With    , 
respect  to  proposed  Form  N-CSR.  we 
estimate  that  75%  of  the  burden  of 
preparation  is  carried  by  the  company 
internally  and  25%  of  the  burden  of 
preparation  is  bom  by  outside 
professionals  retained  by  the  company 
at  an  average  cost  of  $300  per  hour.  Of 
the  3^700  registered  management 
investment  companies  required  to  file 
reports  on  proposed  Form  N-CSR,  630 
of  those  companies  are  closed-end  funds 
that  would  be  required  to  comply  with 
new  Item  6,  resulting  in  1,260  filings  per 
year  (630  closed-end  funds  x  2  filings 
per  year)  by  closed-end  funds.  We 
estimate  that  an  incremental  burden  for 
proposed  Form  N-CSR  would  be  945 
hours  annually  (1  hour  x  1,260  filings  x 
.75)  and  the  incremental  costs  would  be 
approximately  $94,500  (1  hour  x  1.260 
filings  X  .25  X  $300). 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to: 
(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (iii)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  and  should  also 
send  a  copy  of  their  comments  to 


Jonathan  G.  Katz.  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.  Washington.  DC  20549- 
0609,  with  reference  to  File  No.  S7-50- 
02.  Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-50-02, 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  the 
collections  of  information  between  30 
and  60  days  after  publication. 
^Consequently,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication. 

K.  Costs  and  Benefits  of  the  Proposed 
Amendments 

The  Commission  is  considering  the 
costs  and  the  benefits  of  the  proposed 
amendments  to  Regulations  S-K,  S-B, 
Forms  10-Q.  10-QSB,  10-K,  10-KSB. 
20-F,  and  N-CSR,  and  Rule  lOb-18. 
The  Commission  encourages 
commenters  to  discuss  any  additional 
costs  or  benefits.  In  particular,  the 
Commission  requests  conunent  on  the 
potential  costs  for  any  modifications  to 
information  gathering,  management,  and 
recordkeeping  systems  or  procedures,  as 
well-as  any  potential  benefits  resulting 
from  the  proposals  for  registrants, 
issuers,  investors,  broker-dealers,  other 
securities  industry  professionals, 
regulators,  and  others.  Conunenters 
should  provide  analysis  and  data  to 
support  their  views  on  the  costs  and 
benefits  associated  with  the  proposed 
amendments. 

A.  Costs  and  Benefits  of  the  Proposed 
Amendments  to  Rule  lOb-18 

1.  Costs 

As  an  aid  in  evaluating  costs  and 
reductions  in  costs  associated  with  the 
proposed  Rule  lOb-18  modifications, 
the  Commission  requests  the  public's 
views  and  any  supporting  information. 
The  Conmiission  believes  that  the 
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proposed  amendments  would  impose 
negligible  costs,  if  any.  on  issuers  and 
would  not  compromise  investor 
protection.  The  Commission  notes  that 
any  costs  related  to  complying  with  the 
proposed  amendments  to  Rule  lOb-18 
are  assumed  voluntarily  because  the 
Rule  provides  an  optional  safe  harbor. 
The  Commission  solicits  comments  as 
to  whether  the  proposed  amendments 
impose  greater  costs  on  issuers  than  the 
current  Rule. 

2.  Benefits 

We  believe  that  the  proposed 
amendments  to  Rule  lOb-18  would 
simplify,  clarify,  and  update  its 
provisions  in  light  of  market 
developments  since  its  adoption  in 
1982.  These  proposed  amendments 
provide  clarity  as  to  the  scope  of 
permissible  market  activity  for  issuers 
and  the  broker-dealers  that  assist  them 
in  their  repurchasing.  Many  issuers 
might  be  reluctant  to  repurchase 
without  the  certainty  that  their  activity 
comes  within  the  safe  harbor.  If  an 
issuer  effects  repurchases  in  compliance 
with  Rule  lOb-18,  it  will  avoid  what 
might  otherwise  be  substantial  and 
unpredictable  risks  of  liability  under  the 
anti-manipulative  provisions  of  the 
Exchange  Act.  If  adopted,  the 
amendments  would  continue  to 
facilitate  corporate  goals,  such  as 
ensuring  the  availability  of  common' 
stock  to  complete  potential  transactions, 
substituting  share  repurchases  for 
dividend  payments,  and  other  corporate 
objectives. 

The  inclusion  of  block  purchases  in 
the  volume  condition  would  establish  a 
reasonable  limit  on  the  amount  of 
repurchasing  activity  that  is  protected 
by  the  safe  harbor,  which,  in  turn, 
prevents  issuers  from  dominating  the 
market  in  their  securities.  Pricing 
established  by  independent  market 
forces  rather  than  by  an  issuer's 
substantial  repurchasing  activity  would 
promote  investor  confidence  and 
enhance  the  integrity  of  the  securities 
markets.  Additionally,  eliminating  the 
block  exception  would  not  impede  an 
issuer's  ability  to  repurchase  within  the 
safe  harbor  as  there  is  no  limit  on  the 
number  of  days  over  which 
repurchasing  can  be  conducted.  An 
issuer  that  reaches  the  25%  limit  on  one 
day  has  the  option  of  repurchasing 
additional  shares  on  a  subsequent  day. 
Also,  the  inclusion  of  block  purchases 
in  an  issuer's  trading  volume  creates  a 
greater  base  figure  on  which  the  issuer 
would  calculate  its  25%  volume.  This 
would  increase  the  amount  of  stock  that 
some  issuers  can  repurchase  within  the 
safe  harbor  to  faciUtate  an  issuer's  goals 
such  as  having  shares  available  for 


-^lividend  reinvestment,  stock  options,  or 
employee  stock  ownership  plans. 
Further,  eliminating  the  block  exception 
simplifies  an  issuer's  volume 
calculation  because  block  purchases 
would  no  longer  be  subtracted  from 
volume.  The  simplified  calculation 
eases  an  issuer's  biuden  and  reduces  the 
chance  for  errors  in  the  volume 
calculation. 

The  proposed  option  for  an  issuer  to 
purchase  either  25%  of  ADTV  or  a  daily 
aggregate  amount  of  500  shares, 
whichever  is  higher,  may  provide  thinly 
traded  issuers  with  an  increased  amount 
of  common  stock  that  may  be 
repurchased  within  the  safe  harbor. 
Moreover,  the  proposed  alternative 
volume  condition  applicable  following 
market-wide  trading  suspensions  should 
provide  an  infusion  of  liquidity  by 
allowing  issuers  to  purchase  up  to  100% 
of  ADTV.  This  proposed  alternative 
should  also  prevent  sell  side  order 
imbalances  by  reducing  issuer 
reluctance  to  repurchase  in  response  to 
order  imbalances  that  may  occiu'  in 
severe  market  declines. 

Next,  the  proposed  10-minute  timing 
modification  would  allow  issuers  whose 
securities  are  less  susceptible  to 
manipulation  to  remain  in  the  market 
for  a  longer  period  and  implement  a 
trading  strategy  in  an  orderly  manner 
throughout  the  day.  This  can  also  result 
in  issuers  providing  additional  liquidity 
to  the  market  for  more  of  the  day.  The 
safe  harbor  eases  issuer  reluctance  to 
repurchase.  Some  issuers  might  be 
hesitant  to  repurchase  without  the 
certainty  of  the  safe  harbor  protection.  If 
these  issuers  repurchase,  their  safe 
harbor  repurchases  provide  liquidity  to 
the  marketplace. 

Although  the  proposed  10-minute 
timing  modification  allows  issuers  less 
susceptible  to  manipulation  to  stay  in 
the  market  for  a  longer  time  period,  it 
retains  a  reasonable  limit  on  issuer 
activity  that  may  influence  market 
prices  at  or  near  the  close. 
Approximately  362  out  of  the  708 
issuers  that  announced  repurchase 
programs  in  2000  had  a  public  float  that 
would  satisfy  the  10-minute  timing 
modification.** 

Lasdy,  the  uniform  price  condition  for 
all  issuers  makes  use  of  the  safe  harbor 
easier  for  broker-dealers  repurchasing 
for  numerous  issuers.  This  condition 
also  prevents  issuers  from  setting  or 
influencing  the  price  of  their  common 
stock. 

These  benefits  are  difficult  to 
quantify.  The  Commission  encourages 


commenters  to  provide  empirical  data 
or  other  facts  to  support  their  views 
concerning  these  and  any  other  benefits 
not  mentioned  here.  In  particular,  the 
Commission  requests  data  and  analysis 
on  what  effect  the  proposed  changes 
may  have  on  market  liquidity. 

B.  Costs  and  Benefits  of  the  Proposed 
Amendments  to  Regulations  S-K  and  S- 
B,  Fonns  10-Q.  10-QSB.  lO-K.  10-KSB 
and  20-F,  and  Form  N-CSR 

1.  Costs 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  that  may  result 
from  the  proposals,  commenters  are 
requested  to  provide  views,  analysis, 
and  empirical  data  relating  to  any  costs 
associated  with  these  proposals  and  any 
costs,  not  already  identified,  should  the 
amendments  be  adopted  as  proposed. 
The  Commission  expects  that  any  costs 
would  be  reduced  significantly  as 
registrants  become  more  familiar  with 
the  proposed  disclosure. 

Registrants  would  be  required  to 
disclose,  with  respect  to  their 
repurchases,  the  total  number  of  shares 
repurchased,  the  average  price  per 
share,  the  amount  of  shares  that  were 
repurchased  pursuant  to  a  publicly 
announced  plan  or  program,  the 
maximum  number  (or  approximate 
dollar  value)  of  shares  (or  units)  that 
may  yet  be  repurchased  under  the  plans 
or  programs,  and  in  Item  703  and  Form 
N-CSR  disclosures  the  identity  of  the 
broker-dealer(s)  used  to  make  the 
repurchases.  Many  registrants  currently 
collect  and  publish  repurchase 
information  concerning  the  number  of 
shares  repurchased,  the  total  dollar 
amount  paid  for  the  repurchases  or  the 
average  price  paid  per  share,  and/or  the 
number  of  shares  or  dollar  amount 
available  for  repurchase  under  a 
particular  repurchase  program.^'  We 


'"  Based  on  data  from  Compustat.  we  identified 
that  362  of  the  708  issuers  of  repurchase  programs 
had  a  market  value  of  S150  million  or  greater. 
Market  value  is  a  proxy  for  public  float. 


»'  S«w  CGS  Systams  International.  Inc.  Reports 
First  Quarter  2002  Results.  PR  Newswire  (April  29. 
2(X)2)  (publishing  the  number  of  shares 
repurchased,  the  average  price  paid  per  share,  and 
the  remaining  number  of  shares  available  for 
repurchase  under  the  repurchase  program): 
Republic  Sen-ices.  Inc.  Reports  First  Quarter 
Earnings  per  Shares  ofSO.32.  PR  Newswire  (April 
29.  2002)  (publishing  the  number  of  shares 
repurchased,  the  total  dollar  amount  paid  for  the 
repurchases,  and  the  dollar  amount  remaining 
under  the  repurchase  program);  Quotesmith.com  IQ 
Loss  14  Cents  a  Share.  Dow  )ones  News  Service 
(April  29.  2002)  (publishing  the  number  of  shares 
repurchased  and  the  average  price  paid  per  share): 
Gartner  Reports  Profitability  Improvement  for 
Fourth  Consecutive  Quarter.  Business  Wire  (April 
24.  2002)  (publishing  the  number  of  shares 
repurchased  and  the  average  price  paid  per  share); 
Datascope  Third  Quarter  Results.  PR  Newswire 
(April  24.  2002)  (publishing  the  number  of  shares 
repurchased  and  the  total  dollar  amount  paid);  and 
DST  Systems.  Inc.  Announces  First  Quarter  2002 
Financial  Results.  PR  Newswire  (April  24.  2002) 
(publishing  the  number  of  shares  repurchased,  the 
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request  comment  as  to  whether 
registrants  would  incur  new  costs  to 
establish  systems  to  collect  and  publish 
repurchase  information  that  they  would 
need  to  satisfy  the  proposed  disclosure 
requirements.  If  so,  please  provide  data 
regarding  the  estimated  costs  that 
registrants  would  incur.  As  mentioned 
in  section  VIII.D.l.,  we  estimate  that  the 
average  amount  of  time  it  would  take  to 
prepare  the  proposed  disclosure  would 
be  approximately  one  hour  per  annual, 
semi-annual,  or  quarterly  filing.  The 
incremental  biurden  in  terms  of  internal 
hours  (not  monetized)  and  external 
monetized  costs  for  each  form  is 
explained  in  section  VIII.D.l.  above.  We 
request  specific  comment  as  to  whether 
the  proposed  repurchase  disclosure 
could  discourage  share  repurchases  by 
registrants. 

2.  Benefits 

The  proposed  disclosures  may 
prevent  undetected  manipulation  by 
deterring  repurchase  program 
announcements  by  registrants  that  do 
not  intend  to  effect  repurchases  but 
would  benefit  from  a  post 
announcement  increase  in  the  price  of 
their  common  stock.  The  proposed 
disclosure  requirement  would  increase 
market  efficiency  due  to  improved 
information  dissemination  that 
otherwise  has  not  been  readily  available 
to  investors.  Presently,  investors  and 
market  participants  have  little  way  of 
knowing  the  amount  of  repurchasing 
effected  by  a  registrant  in  any  given  time 
j^eriod.  This  disclosure  would  provide 
more  complete  information  to  investors 
in  order  to  better  assess  an  issuer,  its 
activities,  and  its  stock  price. 
Registrants  use  their  discretion  in 
deciding  whether  and  when  to  effect 
repurchases.  Moreover,  registrants  may 
not  repurchase  all,  or  even  any,  of  the 
shares  they  are  authorized  to 
repiirchase.  The  proposed  disclosure 
requirement  should  increase  efficiency 
by  providing  investors  with  information 
regarding  the  company's  stated 
repurchasing  intentions  and  subsequent 
repurchases. 

The  proposed  amendments  would 
provide  a  uniform  disclosure  system 
concerning  repurchases.  This  proposed 
system  would  benefit  investors  and 
other  market  participants  by  providing 
repurchasing  information  in  a  readily 
accessible  venue  and  in  a  timely 
manner.  The  amendments  will  also 
provide  investors  with  useful 
information  concerning  the  maimer  in 
which  a  company  makes  repurchases 


average  price  paid  per  share,  as  well  as  the  fact  that 
the  repurchasing  was  done  through  a  private 
transaction). 


[e.g.,  through  open  market  purchases, 
tender  offers,  in  satisfaction  of  a 
company's  obligations  upon  exercise  of 
outstanding  put  options,  or  other 
transactions). 

If  adopted,  the  proposed  amendments 
would  shed  light  on  currently 
undisclosed  repurchases.  Presently, 
only  certain  repurchasing  activity  must 
be  disclosed,  such  as  repurchases  from 
company  insiders  and  certain 
repurchases  by  closed-end  funds.  This 
proposal  would  require  comprehensive 
repurchasing  disclosure.  For  example, 
the  amendments  would  require 
disclosure  of  currently  imdisclosed 
activity,  such  as  an  issuer  repurchasing 
its  stock  htim  put  option  holders  who 
exercised  options  issued  by  the 
company. 

Additionally,  the  disclosure  would 
provide  investors  and  the  marketplace 
with  signaling  information.  A 
registrant's  repurchases  may  signal 
information  to  investors  such  as  a 
registrant's  belief  that  its  stock  is 
undervalued.  In  the  same  way,  the 
proposed  disclosiu«  could  signal 
information  about  market  trends. 

The  proposed  disclosure  requirement 
would  also  provide  information  about  a 
registrant's  use  of  capital.  When 
registering  an  offering,  a  registrant  may 
state  various  uses  of  the  offering 
proceeds,  including  repurchasing.  The 
proposed  disclosures  would  provide 
follow-up  information  to  such  a 
registration  statement  disclosure.  It  is 
also  a  valuable  way  to  confirm  if  any  or 
a  portion  of  the  offering  proceeds  were 
used  for  repurchases. 

The  Commission  does  not  have  data 
to  quantify  the  value  of  the  benefits 
described  above.  The  Commission  seeks 
comments  on  how  it  may  quantify  these 
benefits  and  any  other  benefits,  not 
already  identified,  which  may  result 
from  the  adoption  of  these  proposed 
amendments. 

X.  Consideration  of  Impact  on  the 
Economy,  Effisct  on  Competition  and 
Promotion  of  Efficiency,  Competition 
and  Capital  Formation 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),«2  the  Conunission 
requests  information  regarding  the 
potential  impact  of  the  proposed 
amendments  on  the  economy  on  an 
aimual  basis.  With  regard  to  any 
comments,  we  note  that  such  conunents 
are  of  greatest  assistance  if  they  are 
accompanied  by  supporting  data  and 
analysis  of  the  issues  addressed  in  those 
comments.  Section  23(a)(2)  of  the 


Exchange  Act  ^^  requires  the 
Commission  to  consider  the  impact  any 
new  rule  would  have  on  competition. 
Further,  the  law  requires  that  the 
Commission  not  adopt  any  rule  that 
would  impose  a  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

The  Commission  has  considered  the 
proposed  rules  in  light  of  the  standards 
cited  in  Section  23(a)(2)  and  believes 
preliminarily  that,  if  adopted,  they 
would  not  likely  impose  any  significant 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  Rule  lOb-18  is  a  safe 
harbor  rather  than  a  mandatory  rule  and 
as  such  issuers  choose  whether  or  not  to 
use  it.  Many  issuers  might  be  reluctant 
to  repurchase  without  the  safe  harbor. 
Therefore,  the  safe  harbor  may  provide 
increased  liquidity  to  the  marketplace 
fit)m  issuers  that  would  not  repurchase 
but  for  the  safe  harbor.  Issuers  also  have 
the  option  to  repurchase  securities 
outside  the  Rule  10b-18^afe  harbor 
conditions  without  raising  a 
presumption  of  manipulation. 
Moreover,  the  proposed  version  of  the 
Rule  lOb-18  safe  harbor,  like  the  current 
Rule,  would  apply  to  all  issuers.  Thus, 
we  do  not  believe  the  Rule  lOb-18 
amendments  would  have  a  significant 
effect  on  competition  because  all  issuers 
have  the  option  of  complying  with  the 
manner,  volume,  time  and  price 
conditions. 

Additionally,  the  proposed 
amendments  to  Forms  10-K,  10-KSB, 
lO-Q.  10-QSB,  20-F,  and  proposed 
Form  N-CSR  would  apply  equally  to  all 
filers  who  make  repurchases.  Thus,  we 
do  not  believe  that  these  proposals  will 
have  a  significant  anti-competitive 
effect. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  impose  a  burden  on  competition. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible. 

Section  3(0  of  the  Exchange  Act  *• 
requires  the  Commission,  when  engaged 
in  rulemaking  that  requires  us  to 
consider  whether  an  action  is  necessary 
or  appropriate  in  the  public  interest,  to 
consider  whether  the  action  would 
promote  efficiency,  competition,  and 
capital  formation. 

The  Commission  preliminarily 
believes  that  the  proposed  amendments 
should  improve  market  efficiency  by 
providing  greater  clarity  in  terms  of 
guidance  and  certainty  to  issuers  (and 
broker-dealers  that  assist  issuers  with 


■2  Pub.  L.  No.  104-121,  tit.  n.  110  SUt.  857  (1996). 


"  15  U.S.C.  7ew(a)(2). 
*•  15  U.S.C.  78c(f). 
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their  repurchase  programs)  as  to  the 
scope  of  non-manipulative  market 
activity  when  repurchasing  their  stock. 
The  proposed  amendments  would  also 
enhance  market  liquidity  following  a 
market-wide  trading  suspension  by 
helping  to  ensure  a  deep  market  and 
reducing  sell  side  order  imbalances.  For 
many  issuers,  the  proposed 
amendments  may  result  in  enhanced 
liquidity  by  allowing  for  repurchase 
activity  within  the  safe  harbor  up  to  10 
minutes  prior  to  the  market  close. 
Moreover,  we  believe  the  benefits  of  the 
proposed  disclosure  requirements 
would  include  increased  market 
efficiency  due  to  improved  information 
and  transparency  concerning  issuer 
repurchases.  If  adopted,  the  disclosures 
should  bolster  investor  confidence  in 
the  markets  and  make  repurchasing 
information  readily  accessible  to 
investors.  Additionally,  the  proposed 
amendments  to  Forms  10-K,  1(>-KSB, 
10-Q.  ID-QSB.  20-F,  and  N-CSR  are 
intended  to  improve  the  amount  of 
current  information  available  to 
investors  and  the  financial  markets.  We 
anticipate  that  the  proposals  should 
improve  investors'  ability  to  make 
informed  investment  decisions 
concerning  registrants.  Informed 
investor  decisions  generally  promote 
market  efficiency  and  capital  formation. 
We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

XI.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  ^5  regarding  the  proposed 
amendments  to  Regulations  S-K,  S-B, 
Forms  10-Q,  l(>-<iSB,  lO-K.  10-KSB. 
20-F.  NI-CSR.  and  Rule  lOb-18. 

A.  Reasons  for  the  Proposed  Action 

Based  on  our  experience  with  the 
operation  of  Rule  lOb-18,  and  to  reflect 
market  developments  since  the  Rule's 
adoption,  we  propose  to  revise  Rule 
lOb-18's  provisions.  In  addition,  we 
propose  to  provide  investors  and  the 
marketplace  with  important  information 
concerning  a  registrant's  repurchases 
{e.g.,  the  total  number  of  shares 
purchased,  the  average  price  per  share, 
the  identity  of  the  broker-dealer  for  Item 
703  and  proposed  Form  N-CSR 
disclosures,  the  number  of  shares 
purchased  as  part  of  a  publicly 


'"•  This  analysis  is  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C  603. 


annoimced  plan  or  program,  and  the 
maximum  number  (or  approximate 
dollar  value)  of  shares  {or  units)  that 
may  yet  be  purchased  under  the  plans 
or  programs).  We  believe  the  increased 
transparency  concerning  registrants' 
repurchases  will  promote  enhanced 
evaluation  of  registrants,  their 
repurchases,  and  the  effects  of  those 
repurchases  on  the  registrants'  common 
stock  price  and  the  market  place 
generally. 

B.  Objectives 

The  proposed  Rule  lOb-18 
amendments  are  designed  to  fulfill 
several  objectives.  A  prime  objective  of 
the  proposed  amendments  is  to  foster 
investor  confidence  in  the  integrity  of 
our  securities  markets.  Second,  the 
proposed  amendments  are  designed  to 
maintain  reasonable  limits  on  issuer 
repurchasing  activity  within  the  safe 
harbor.  Third,  the  proposed 
amendments  would  facilitate  pricing 
established  by  independent  market 
forces.  Next,  the  amendments  would 
allow  corporations  to  provide  enhanced 
market  liquidity  following  market  wide 
trading  suspensions.  These  proposals 
should  ease  market  stress  during 
periods  of  severe  market  decline  and 
promote  orderly  markets  throughout 
those  times.  Lastly,  the  Rule  lOb-18 
amendments  should  provide  issuers 
with  a  tool  to  help  manage  the  risks  of 
liability  imder  the  anti-manipulation 
rules  of  the  Exchange  Act.  The 
proposals  are  intended  to  update  Rule 
lOb^lS  and  provide  greater  clarity  in 
terms  of  guidance  and  certainty  to 
issuers  and  broker-dealers  that  assist 
issuers  with  their  repurchase  programs 
as  to  the  scope  of  permissible  market 
activity  when  repurchasing  their  stock. 

The  central  objective  of  the  proposed 
disclosure  amendments  is  to  provide 
investors  with  useful,  easy  to  access 
information  about  issuer  repurchases. 
The  proposed  disclosure  amendments 
are  intended  to  increase  market 
efficiency  through  improved  disclosure. 
The  proposals  \vould  provide  investors 
with  important  information  in  order  to 
better  evaluate  registrants.  The  proposed 
amendments  would  shed  light  on 
currently  undisclosed  registrant 
repurchases  providing  investors  with 
useful  information  in  order  to  better 
assess  a  registrant  and  its  stock  price. 
Moreover,  the  disclosures  would 
prevent  undetected  manipulation  by 
deterring  repurchase  announcements  by 
registrants  that  have  no  intention  of 
repurchasing.  They  would  also  provide 
a  means  to  monitor  the  level  and  impact 
of  registrants'  repurchases. 


C.  Legal  Basis 

The  amendments  to  Rule  lOb-18  are 
proposed  pursuant  to  the  authority  set 
forth  in  Sections  9(a)(2)  and  10(b)  of  the 
Exchange  Act.^*  The  amendments  to 
Regulations  S-K.  S-B,  Forms  10-Q,  10- 
QSB,  10-K.  10-KSB.  20-F,  and  N-CSR 
are  proposed  pursuant  to  the  authority 
set  forth  in  Sections  12. 13. 15(d),  and 
23(a)  of  the  Exchange  Act  and  Sections 
8.  23.  24(a),  30.31.  and  38  of  the 
Investment  Company  Act. 

D.  Small  Entities  Subject  to  the  Rule 

The  proposed  amendments  may  affect 
small  entity  issuers  and  affiliated 
purchasers  that  wish  to  avail  themselves 
of  the  safe  harbor  provisions.  Based  on 
Exchange  Act  Rule  O-lO(a).  a  small 
issuer  is  one  that  on  the  last  day  of  its 
most  recent  fiscal  year  had  total  assets 
of  $5,000,000  or  less.  We  estimate  that 
approximately  3  issuers  that  conducted 
repurchases  in  2000  had  assets  of  less 
than  $5,000,000.^''  The  Commission 
seeks  comment  on  the  number  of  issuers 
that  rely  on  Rule  lOb-18  when  engaged 
in  open  market  repurchases  of  its  stock, 
and  the  number  of  such  issuers  that  are 
small  entities. 

The  Commission  seeks  comment  on 
the  number  of  registrants  that  would 
make  the  proposed  disclosures 
following  open  market  and  privately 
negotiated  purchases  each  quarter,  and 
the  number  of  those  registrants  that  are 
small  entities. 

E.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements,  , 

The  proposed  Rule  lOb-18 
amendments  would  not  impose  any  new 
reporting,  recordkeeping  or  other 
compliance  requirements.  The  proposed 
amendments  to  Regulations  S-K.  S-B. 
Forms  10-K.  10-KSB.  10-Q.  10-<iSB. 
20-F.  and  proposed  Form  N-CSR  would 
add  a  new  disclosure  item  for  issuer 
purchases  of  equity  securities.  As  stated 
in  Section  XI.D  above,  approximately  3 
issuers  who  conducted  repurchase 
programs  in  2000  were  small  entities. 
We  believe  no  additional  professional 
skills  beyond  those  currently  possessed 
by  issuers  (and  broker-dealers)  would  be 
necessary  to  prepare  the  forms  in 
accordance  with  the  proposed 
disclosure  amendments  or  to  comply 
with  the  proposed  Rule  lOb-18 
amendments. 

F.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Comimission  believes  that  there 
are  no  rides  that  duplicate,  overlap,  or 


••  15  U.S.C  7ei(aK2).  78iCb). 

"'  The  source  of  this  data  is  Compusat. 
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conflict  with,  the  proposed 
amendments. 

G.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Conunission  to  consider  significant 
alternatives  that  woiUd  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
issuers  and  broker-dealers.  In 
connection  with  the  proposals,  the 
Commission  considered  the  following 
alternatives:  (a)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (b)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  small  entities;  (c)  the 
use  of  performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  proposed  amendments, 
or  any  part  thereof,  for  small  entities. 

With  respect  to  the  proposed  Rule 
lOb-18  amendments,  the  Commission 
believes  that  the  establishment  of 
different  requirements  for  small  entities 
is  neither  necessary  nor  practicable, 
because  the  proposal  provides  a 
volimtary  safe  harbor  from  liability  for 
manipulation  under  the  Exchange  Act. 
The  Commission  believes  that  the 
majority  of  issuers  effecting  repurchase 
programs  are  not  small  entities. 

mth  respect  to  the  proposed 
amendments  to  Regulations  S-K,  S-B, 
Forms  10-K.  10-KSB.  10-Q.  10-^SB, 
20-F.  and  proposed  Form  N-CSR.  the 
Commission  believes  that  any  affect  on 
small  entities  would  be  minimal. 
Therefore,  it  is  not  feasible  to  further 
clarify,  consolidate  or  simplify  the 
proposals  for  small  entities. 

H.  Solicitation  of  Comments 

The  Commission  encourages  written 
conunents  on  matters  discussed  in  the 
IRFA.  In  particular,  the  Commission 
requests  conunents  on  (i)  the  number  of 
issuers  conducting  repurchase  programs 
and  the  number  of  such  issuers  that  are 
small  entities;  (ii)  the  nature  of  any 
impact  the  proposed  amendments 
would  have  on  small  entities  and 
empirical  data  supporting  the  extent  of 


the  impact;  and  (iii)  how  to  quantify  the 
number  of  small  entities  that  would  be 
affected  by  and/or  how  to  quantify  the 
impact  of  the  proposed  amendments. 
Such  comments  will  be  considered  in 
the  preparation  of  the  Final  RegiUatory 
Flexibility  Analysis,  if  the  proposed 
amendments  are  adopted,  and  will  be 
placed  in  the  same  public  file  as 
conunents  on  the  proposed  amendments 
themselves.  As  discussed  above,  for 
purposes  of  the  SBREFA,  the 
Conunission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  amendments  on 
the  economy  on  an  annual  basis. 
Commentators  should  provide  empirical 
data  to  support  their  views. 

Persons  wishing  to  submit  written 
conunents  should  send  three  copies  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Comments  also  may  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S  7-50-02.  Comments  submitted  by  e- 
mail  should  include  this  file  number  in 
the  subject  line.  Conunent  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Electronically 
submitted  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 

Xn.  Statutory  Basis  and  Text  of 
Proposed  Amendment 

The  Rule  amendments  are  being 
proposed  pursuant  to  Sections  2,3, 
9(a)(6),  10(b),  12. 13(e).  15, 15(c).  23(a) 
of  the  Exchange  Act,  15  U.S.C.  78b.  78c, 
78i(a)(6),  78j(b).  78m(e),  78o(c),  78o(d) 
and  78w(a),  and  Sections  8,  23,  24(a), 
30,  31,  and  38  of  the  Investment 
Company  Act,  15  U.S.C.  80a-8,  80a-23, 
80a-24(a),  80a-29,  80a-30,  and  80a-37. 

ListofSubiects 

17  CFR  Part  228 

Reporting  and  recordkeeping 
requirements.  Securities,  Small 
businesses. 


17  CFR  Part  229 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  240 

Brokers,  Dealers,  Issuers,  Securities. 

17  CFR  Part  274  i 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Seouities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  Part  228 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f,  77g,  77h,  77j, 
77k,  77s,  77Z-2,  77z-3,  77aa(25).  77aa(26), 
77ddd,  77eee.  77ggg,  77hhh,  77jjj,  77nnn, 
77SSS,  78/.  78m,  78n,  78o.  78u-5.  78w,  78//. 
78mm,  80a-8,  80a-29.  80a-30.  80a-37  and 
80b-ll. 

Section  228.307  is  also  issued  under  sees. 
3(a).  302  and  404,  Pub.  L.  No.  107-204, 116 
Stat.  745. 

Section  228.309  is  also  issued  under  sees. 
3(a)  and  407.  Pub.  L.  No.  107-204, 116  Stat. 
745. 

Section  228.406  is  also  issued*  under  sees. 
3(a)  and  406,  Pub.  L.  No.  107-204, 116  Stat. 
745. 

2.  Section  228.703  is  added  to  read  as 
follows: 

{228.703    (Item  703)  Purchases  of  aquity 
securities  by  tlie  small  business  issuer  and 
affiliated  purchasers. 

(a)  In  the  following  tabular  format, 
provide  the  information  specified  in 
paragraph  (b)  of  this  Item  with  respect 
to  any  purchase  made  by  or  on  behalf 
of  the  small  business  issuer  or  any 
"affiliated  piuchaser,"  as  defined  in 
§240.10b-18(a)(3)  of  this  chapter,  of 
shares  or  other  units  of  any  class  of  the 
small  business  issuer's  equity  securities 
that  is  registered  by  the  small  business 
issuer  pursuant  to  section  12  of  the 
Exchange  Act  (15  U.S.C.  78fl. 


ISSUER  Purchases  of  Equity  Securities 

Period 

(a)  Total  numt)er 

of  shares  (or 
units)  purchased 

(b)  Average  price 
paid  per  share 

(c)  Identity  of 
brol(er-dealer(s) 
used  to  effect  pur- 
chases 

(d)  Number  of  shares  (or 

units)  purchased  as  part  of 

publicly  announced  plans 

or  programs 

(e)  Maximum  number  (or 
a(»roximate  dollar  value) 
of  shares  (or  units)  that 
may  yet  be  purchased 
under  the  plans  or  pro- 
grams 

Montti#1 

(Identify  beginning 
and  ending  dates) 

■■ 
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Issuer  Purchases  of  Equity  Securities— Continued 


Period 


Month  #2 
(Identity  beginning 
and  ending  dates) 


Montti*3 
(Identify  beginning 
and  ending  dates) 

Total 


(a)  Total  number 

of  shares  (or 
units)  purchased 


(b)  Average  price 
paid  per  share 


(c)  Identity  of 
broker-dealer(s) 
used  to  effect  pur- 
chases 


(d)  Nuniber  of  shares  (or 

units)  purchased  as  part  of 

publicly  announced  plans 

or  programs 


(e)  Maximum  number  (or 
anxoximate  dollar  value) 
of  sfiares  (or  units)  that 
may  yet  be  purchased 
under  tfie  plans  or  pro- 
grams 


(b)  The  table  shall  include  the 
following  infonnation  for  each  class  or 
series  of  securities  for  each  month 
included  in  the  period  covered  by  the 
report: 

(1)  The  total  number  of  shares 
purchased  (column  (a)); 

Instruction  to  Paragraph  lb)(l)  of  Item  703 

Include  in  this  column  all  small  business 
issuer  repurchases,  including  those  made 
pursuant  to  publicly  announced  plans  or 
programs  and  those  not  made  pursuant  to 
publicly  announced  plans  or  programs. 
Briefly  disclose,  by  footnote  to  the  table,  the 
numbKBr  of  shares  purchased  other  than 
through  a  publicly  announced  plan  or 
program  and  the  nature  of  the  transaction. 
(e.g.,  whether  the  purchases  were  made  in 
open-market  transactions,  tender  offers,  in 
satisfaction  of  the  company's  obligations 
upon  exercise  of  outstanding  put  options 
issued  by  the  company,  or  other 
transactions.) 

(2)  The  average  price  paid  per  share 
(column  (b)); 

(3)  The  identity  of  any  broker- 
dealer(s)  that  effected  the  purchases 
(column  (c)); 

(4)  The  number  of  shares  purchased 
as  part  of  a  publicly  announced 
repurchase  plan  or  program  (column 
(d)):  and 

(5)  The  maximum  number  (or 
approximate  dollar  value)  of  shares  (or 
units)  that  may  yet  be  purchased  under 
the  plans  or  programs  (column  (e)). 


Instruction  to  Paragraphs  (b)(4)  and  (b)(5)  of 
Item  703 

(1)  In  the  table,  disclose  this  information  in 
the  aggregate  for  all  plans  or  programs 
publicly  announced. 

(2)  By  footnote  to  the  table,  indicate: 

(a)  The  date  each  plan  or  program  was 
announced; 

(b)  The  dollar  amount  (or  share  amount) 
approved: 

(c)  The  expiration  date  (if  any)  of  each  plan 
or  program; 

(d)  Each  plan  or  program  that  has  expired 
during  the  period  covered  by  the  table: 

(e)  Each  plan  or  program  the  small 
business  issuer  has  determined  to  terminate 
prior  to  expiration;  and 

(f)  Each  plan  or  program  the  small  business 
issuer  has  not  purchased  under  during  the 
period  covered  by  the  table  and  whether  the 
small  business  i.ssuer  still  intends  to 
purt:hase  under  that  plan  or  program. 

Instruction  to  Item  703 

Disclose  all  purchases  covered  by  this 
Item,  including  purchases  that  do  not  satisfy 
the  conditions  of  the  safe  harbor  of 
§  240.  lOb-1 8  of  this  chapter. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1 975— 
REGULATION  S-K 

3.  The  authority  citation  to  Part  229 
is  revised  to  read  as  follows: 


Authority:  15  U.S.C.  77e,  77f,  77g,  77h,  77j, 
77k,  77s,  77Z-2.  77z-3,  77aa(25),  77aa(26). 
77ddd,  77eee,  77ggg,  77hhh,  77iii,  77jji, 
77nnn.  77sss,  78c.  78i,  78j,  781,  78m,  78n. 
78o,  78U-5.  78w.  7811(d).  78mm,  79e.  79n, 
79t.  80a-8.  80a-29.  80a-30.  80a-31.  80a-37, 
80a-38(a).  80b-ll.  unless  otherwise  noted. 

Section  229.307  is  also  issued  under  sees. 
3(a),  302  and  404.  Pub.  L.  No.  107-204. 116 
Stat.  745. 

Section  229.309  is  also  issued  under  sees. 
3(a)  and  407,  Pub.  L.  No.  107-204. 116  Slat. 
745. 

Section  229.406  is  also  issued  under  sees. 
3(a)  and  406.  Pub.  L.  No.  107-204, 116  Stat. 
745. 

Section  229.601  is  also  issued  under  sees. 
3(a)  and  406.  Pub.  L.  No.  107-204. 116  Stat. 
745. 

4.  Section  229.703  is  added  to  read  as 
follows: 

S  229.703    (ltMn703)    Purchaset  of  equity 
MCuritiM  by  the  Issuer  and  affiliatad 
purchaser*. 

(a)  In  the  following  tabular  format, 
provide  the  information  specified  in 
paragraph  (b)  of  this  Item  with  respect 
to  any  purchase  made  by  or  on  behalf 
of  the  issuer  or  any  "affiliated 
purchaser."  as  defined  in  §  240.10b- 
18(a)(3)  of  this  chapter,  of  shares  or 
other  units  of  any  class  of  the  issuer's 
equity  securities  that  is  registered  by  the 
issuer  pursuant  to  section  12  of  the 
Exchange  Act  (15  U.S.C.  78/). 


Issuer  Purchases  of  Equity  Securities 


Period 


Month  #1 

(Identify  beginning 
and  ending  dates) 


(a)  Total  numt>er 

of  shares  (or 
units)  purchased 


(b)  Average  price 
paid  per  share 


(c)  Identity  of 
broker-dealer(s) 
used  to  effect  pur- 
chases 


(d)  Number  of  shares  (or 

units)  purchased  as  part  of 

publKly  announced  plans 

or  programs 


(e)  Maximum  numtjer  (or 
approximate  dollar  value) 
of  shares  (or  units)  ttiat 
may  yet  be  purchased 
under  ttie  plans  or  pro- 
grams 
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Issuer  Purchases  of  Equity  Securities— Continued 


Period 

(a)  Total  number 

of  shares  (or 
units)  purchased 

(b)  Average  price 
paid  per  share 

(c)  Identity  of 
broker-dealer(s) 
used  to  effect  pur- 
chases 

(d)  Number  of  shares  (or 

units)  purchased  as  part  of 

publicly  announced  plans 

or  programs 

(e)  Maximum  numt)er  (or 
approximate  dollar  value) 
of  shares  (or  units)  that 
may  yet  be  purchased 
under  the  plans  or  pro- 
grams 

Month  #2 
(Identify  beginning 
and  ending  dates) 

- 

—                                                        » 

Month  #3 
(Identify  beginning 
and  ending  dates) 

t 

Total 

(b)  The  table  shall  include  the 
following  information  for  each  class  or 
series  of  securities  for  each  mofith 
included  in  the  period  covered  by  the 
report: 

(1)  The  total  number  of  shares 
purchased  (column  (a)); 

Instructions  to  Paragraph  (b)(1)  of  Item  703 

Include  in  this  column  all  issuer 
repurchases,  including  those  made  pursuant 
to  publicly  announced  plans  or  programs  and 
those  not  made  pursuant  to  publicly 
announced  plans  or  programs.  Briefly 
disclose,  by  footnote  to  the  table,  the  number 
of  shares  purchased  other  than  through  a 
publicly  announced  plan  or  program  and  the 
nature  of  the  transaction,  (e.g.,  whether  the 
purchases  were  made  in  open-market 
transactions,  tender  offers,  in  satisfaction  of 
the  company's  obligations  upon  exercise  of 
outstanding  put  options  issued  by  the 
company,  or  other  transactions). 

(2)  The  average  price  paid  per  share 
(column  (b)); 

(3)  The  identity  of  any  broker- 
dealers}  that  effected  the  purchases 
(column  (c)); 

(4)  The  number  of  shares  purchased 
as  part  of  a  publicly  announced 
repurchase  plan  or  program  (column 
(d));  and 

(5)  The  maximum  number  (or 
approximate  dollar  value)  of  shares  (or 
units)  that  may  yet  be  purchased  under 
the  plans  or  programs  (column  (e)). 

Instructions  to  Paragraphs  (b)(4)  and  (b)(5)  of 
Item  703 

(1)  In  the  table,  disclose  this  information  in 
the  aggregate  for  all  plans  or  programs 
publicly  announced. 

(2)  By  footnote  to  the  table,  indicate: 

(a)  The  date  each  plan  or  program  was 
announced; 

(b)  The  dollar  amount  (or  share  amount) 
approved: 

(c)  The  expiration  date  (if  any)  of  each  plan 
or  program: 

(d)  Each  plan  or  program  that  has  expired 
during  the  period  covered  by  the  table; 

(e)  Each  plan  or  program  the  issuer  has 
determined  to  terminate  prior  to  expiration; 
-and 


(f)  Each  plan  or  program  the  issuer  has  not 
purchased  under  during  the  period  covered 
by  the  table  and  whether  the  issuer  still 
intends  to  purchase  under  that  plan  or 
program. 

Instruction  to  Item  703 

Disclose  all  purchases  covered  by  this 
item,  including  purchases  that  do  not  satisfy 
the  conditions  of  the  safe  harbor  of 
§  240.10b-18  of  this  chapter. 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

5.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee.  77ggg,  77nnn, 
77sss.  77ttt.  78c.  78d,  78e,  78f,  78g,  78i.  78j, 
78J-1,  78k,  78k-l,  78/,  78m,  78n,  78o.  78p, 
78q.  78s.  78U-5.  78w.  78x,  78//,  78mm,  79q. 
79t.  80a-20,  80a-23,  80a-29,  80a-37,  80b-3. 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

6.  Section  240.10b-18  is  revised  to 
read  as  follows: 

f240.10b-18    Purchases  of  certain  equity 
securities  by  the  issuer  and  others. 

Preliminary  Notes  to  §240.10b-18 

1.  Section  240.10b-18  provides  issuers 
(and  their  afRliated  purchasers)  with  a  "safe 
harbor"  from  liability  for  manipulation  under 
the  Act  when  they  repurchase  shares  of  the 
issuer's  common  stock  in  the  market  in 
accordance  with  the  section's  manner, 
timing,  price,  and  volume  conditions.  As  a 
safe  hari)or,  compliance  with  §  240.10b-18  is 
voluntary.  To  come  within  the  safe  harbor, 
however,  an  issuer's  repurchases  must  satisfy 
(on  a  daily  basis)  each  of  the  section's  four 
conditions.  Failure  to  meet  any  one  of  the 
four  conditions  will  remove  all  of  the  issuer's 
repurchases  from  the  safe  harbor  for  that  day. 
The  safe  harbor,  however,  is  not  available  for 
repurchases  that,  although  made  in  technical 
compliance  with  the  section,  are  part  of  a 
plan  or  scheme  to  evade  the  federal  securities 
laws. 

2.  Regardless  of  whether  the  repurchases 
are  effected  in  accordance  with  $  240.10b-18, 
reporting  issuers  must  comply  with  Item  703 


of  Regulations  S-K  and  S-B  (17  CFR  229.703 
and  228.703)  and  Item  15(e)  of  Form  20-F  (17 
CFR  249.220f)  (regarding  foreign  private 
issuers),  and  closed-end  management 
investment  companies  that  are  registered 
under  the  Investment  Company  Act  of  1940 
must  comply  with  Item  6  of  Form  N-CSR  (17 
CFR  249.331;  17  CFR  274.128).  Items  703, 
15(e),  and  6  require  issuers  to  disclose,  on 
Forms  10-Q/lO-QSB,  10-K/lO-KSB,  20-F. 
and  Form  N-CSR,  all  repurchases  (open 
market  and  private  transactions)  of  their 
equity  securities  during  the  previous  quarter, 
including  the  total  number  of  shares  (or 
units)  purchased  (sorted  by  month),  the 
average  price  paid  per  share,  the  identity  of 
broker-dealer(s)  used  to  effect  the  purchases 
(except  in  the  case  of  Form  20-F),  the 
number  of  shares  (or  units)  purchased  as  part 
of  a  publicly  announced  repurchase  plan  or 
program,  and  the  maximum  number  (or 
approximate  dollar  value)  of  shares  (or  units) 
that  may  yet  be  purchased  under  the  plans 
or  programs. 

(a)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in 
this  section  shall  have  the  same 
meaning  as  in  the  Act.  In  addition,  the 
foUowingdefinitions  shall  apply: 

(1)  .ADTV  means  the  average  daily 
trading  volume  reported  for  the  security 
during  the  four  calendar  weeks 
preceding  the  week  in  which  the  Rule 
lOb-1 8  purchase  is  to  be  effected. 

(2)  Affiliate  means  any  person  that 
directly  or  indirectly  controls,  is 
controlled  by,  or  is  under  common 
control  vtrith,  the  issuer. 

(3)  Affiliated  purchaser  means: 
(i)  A  person  acting,  directly  or 

indirectly,  in  concert  with  the  issuer  for 
the  purpose  of  acquiring  the  issuer's 
securities;  or 

(ii)  An  affiliate  who,  directly  or 
indirectly,  controls  the  issuer's 
purchases  of  such  securities,  whose 
purchases  are  controlled  by  the  issuer, 
or  whose  purchases  are  under  common 
control  with  those  of  the  issuer; 
Provided,  however,  that  "affiliated 
purchaser"  shall  not  include  a  broker, 
dealer,  or  other  person  solely  by  reason 
of  such  broker,  dealer,  or  other  person 
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effecting  rule  lOb-18  purchases  on 
behalf  of  the  issuer  or  for  its  account, 
and  shall  not  include  an  officer  or 
director  of  the  issuer  solely  by  reason  of 
that  officer  or  director's  participation  in 
the  decision  to  authorize  Rule  lOb-18 
purchases  by  or  on  behalf  of  the  issuer. 

(4)  Agent  independent  of  the  issuer 
has  the  meaning  contained  in  §  242.100 
of  this  chapter. 

(5)  Consolidated  system  means  a 
consolidated  transaction  (or  quotation) 
reporting  system  that  collects  and 
publicly  disseminates  on  a  current  and 
continuous  basis  transaction  (or 
quotation)  information  in  common 
equity  securities  pursuant  to  an  effective 
transaction  reporting  plan  (as  defined  in 
§240.1lAa3-l  of  this  chapter),  the  rules 
of  a  national  securities  exchange,  or  the 
rules  of  a  national  securities  association. 

(6)  Highest  independent  bid  means 
the  highest  published  bid  for  a  regular 
way  trade  (other  than  a  bid  by  or  for  the 
issuer  or  any  affiliated  purchaser  of  the 
issuer)  at  the  time  the' Rule  lOb-18 
purchase  is  effected. 

(7)  Last  independent  transaction  price 
means  the  price  at  which  the  last  regular 
way  trade  (other  than  a  trade  by  or  for 
the  issuer  or  any  affiliated  purchaser  of 
the  issuer)  was  reported  at  the  time  the 
Rule  lOb-18  purchase  is  effected. 

(8)  Market-wide  trading  suspension 
means  a  market-wide  trading  halt  of  30 
minutes  or  more  that  is: 

(i)  Imposed  pursuant  to  the  rules  of  a 
national  securities  exchange  or  a 
national  securities  association  in 
response  to  a  market-wide  decline 
during  a  single  trading  session;  or 

(ii)  Declared  by  the  Commission 
pursuant  to  its  authority  under  section 
12(k)  of  the  Act  (15  U.S.C.  78(k)). 

(9)  Plan  has  the  meaning  contained  in 
§  242.100  of  this  chapter. 

(10)  Principal  market  for  a  security 
means  the  single  securities  market  with 
the  largest  reported  trading  volume  for 
the  security  during  the  6  full  calendar 
months  preceding  the  week  in  which 
the  Rule  lOb-18  purchase  is  to  be 
effected. 

(11)  Public  float  value  has  the 
meaning  contained  in  §  242.100  of  this 
chapter. 

(12)  Purchase  price  means  the  price 
paid  per  share  as  reported  (exclusive  of 
any  commission  paid  to  a  broker  acting 
as  agent,  or  commission  equivalent, 
mark-up.  or  differential  paid  to  a 
dealer). 

(13)  Rule  lOb-18  purchase  means  a 
purchase  (or  any  bid  or  limit  order  that 
would  effect  such  purchase)  of  an 
issuer's  common  stock  (or  an  equivalent 
interest,  including  a  unit  of  beneficial 
interest  in  a  trust  or  limited  partnership 
or  a  depository  share)  by  or  for  the 


issuer  or  any  affiliated  purchaser. 
However,  it  does  not  include  any 
purchase  of  such  security: 

(i)  Effected  during  the  restricted 
period  (as  specified  in  §  242.102  of  this 
chapter)  when  the  issuer  or  any 
affiliated  purchaser  is  distributing  (as 
defined  in  §  242.100  of  this  chapter)  the 
issuer's  common  stock  or  any  other 
security  for  which  the  common  stock  is 
a  reference  security; 

(ii)  Effected  by  or  for  an  issuer  plan 
by  an  agent  independent  of  the  issuer: 

(iii)  Effected  as  a  h-actional  share 
purchase  (a  fractional  interest  in  a 
security)  evidenced  by  a  script 
certificate,  order  form,  or  similar 
document; 

(iv)  Effected  during  the  period  from 
the  time  of  public  announcement  of  a 
merger,  acquisition,  or  similar 
transaction  involving  a  recapitalization, 
until  the  completion  of  such 
transaction; 

(v)  Effected  pursuant  to  §  240.13e-l; 

(vi)  Effected  pursuant  to  a  tender  offer 
that  is  subject  to  §  240.13e-4  or 
specifically  excepted  from  §  240.1 3e— 4; 
or 

(vii)  Effected  pursuant  to  a  tender 
offer  that  is  subject  to  section  14(d)  of 
the  Act  (15  U.S.C.  78n(d))  and  the  rules 
and  regulations  thereunder. 

(b)  Conditions  to  be  met.  Rule  lOb-18 
purchases  shall  not  be  deemed  to  have 
violated  the  anti-manipulation 
provisions  of  sections  9(a)(2)  or  10(b)  of 
the  Act  (15  U.S.C.  78i(a)(2)  or  78j(b)),  or 
§  240.10b-5  under  the  Act.  solely  by 
reason  of  the  time,  price,  or  amount  of 
the  Rule  lOb-18  purchases,  or  the 
number  of  brokers  or  dealers  used  in 
connection  with  such  purchases,  if  the 
issuer  or  affiliated  purchaser  of  the 
issuer  effects  the  Rule  lOb-18  purchases 
according  to  each  of  the  following 
conditions: 

(1)  One  broker  or  dealer.  Rule  lOb-18 
purchases  must  be  made  from  or 
through  only  one  broker  or  dealer  on 
any  single  day;  Provided,  however,  that: 

6)  The  "one  broker  or  dealer" 
condition  shall  not  apply  to  Rule  10b- 
18  purchases  that  are  not  solicited  by  or 
on  behalf  of  the  issuer  or  its  affiliated 
purchaser(s);  and 

(ii)  Where  Rule  lOb-18  purchases  are 
made  by  or  on  behalf  of  more  than  one 
affiliated  purchaser  of  the  issuer  (or  the 
issuer  and  one  or  more  of  its  affiliated 
purchasers)  on  a  single  day.  the  issuer 
and  all  affiliated  purchasers  must  use 
the  same  broker  or  dealer. 

(2)  Time  of  purchases,  (i)  Rule  lOb- 
18  purchases  must  not  be  the  first 
(opening  regular  way  purchase  reported 
in  the  consolidated  system;  and 

(ii)  Rule  lOb-18  purchases  of  an 
issuer's  security  that  has  an  ADTV  value 


of  $1  million  or  more  and  a  public  float 
value  of  $150  million  or  more  must  not 
be  effected  during  any  of  the  following 
periods: 

(A)  The  10  minutes  before  the 
scheduled  close  of  the  primary  trading 
session  in  the  principal  market  for  the 
security; 

(B)  The  10  minutes  before  the 
scheduled  close  of  the  primary  trading 
session  in  the  market  where  the 
purchase  is  made;  or 

(C)  After  the  termination  of  the  period 
in  which  last  sale  prices  are  reported  in 
the  consolidated  system;  and 

(iii)  Rule  lOb-18  purchases  of  an 
issuer's  security  that  does  not  meet  the 
criteria  described  in  paragraph  (b)(2)(ii) 
of  this  section  must  not  be  effected 
during  any  of  the  following  periods: 

(A)  The  30  minutes  before  the 
scheduled  close  of  the  primary  trading 
session  in  the  principal  market  for  the 
security; 

(B)  The  30  minutes  before  the 
scheduled  close  of  the  primary  trading 
session  in  the  market  where  the 
purchase  is  made,  or 

(C)  After  the  termination  of  the  period 
in  which  last  sale  prices  are  reported  in 
the  consolidated  system. 

(3)  Price  of  purchases,  (i)  Rule  lOb-18 
purchases  must  be  effected  at  a 
purchase  price  that  does  not  exceed  the 
highest  independent  bid  or  the  last 
independent  transaction  price, 
whichever  is  higher,  quoted  or  reported 
in  the  consolidated  system;  and 

(ii)  For  securities  as  to  which  bids  and 
transaction  prices  are  not  quoted  or 
reported  in  the  consolidated  system. 
Rule  lOb-18  purchases  must  be  effected 
at  a  purchase  price  that  does  not  exceed 
the  highest  independent  bid  or  the  last 
independent  transaction  price, 
whichever  is  higher,  displayed  and 
disseminated  on  any  national  securities 
exchange  or  on  any  inter-dealer 
quotation  system  (as  defined  in 
§  240.15C2-11)  that  displays  at  least  two 
priced  quotations  for  the  security.  For 
all  other  securities.  Ride  lOb-18 
purchases  must  be  effected  at  a  price  no 
higher  than  the  highest  independent  bid 
obtained  from  three  dealers. 

(4)  Volume  of  purchases.  The  total 
volume  of  Rule  lOb-18  purchases 
(combining  all  Rule  10l>-18  purchases 
by  or  for  the  issuer  or  any  affiliated 
purchaser  of  the  issuer  for  that  day) 
effected  on  any  single  day  must  not 
exceed  the  higber  of  25  percent  of  the 
ADTV  for  that  security  or  500  shares. 

(c)  Alternative  conditions.  The 
conditions  of  paragraph  (b)  of  this 
section  shall  apply  in  connection  with 
a  Rule  lOb-18  purchase  effected  during 
a  trading  session  foUowing  the 


imposition  of  a  market-wide  trading 
suspension,  except: 

(1)  That  the  time  of  purchases 
condition  in  paragraph  (b)(2)  of  this 
section  shall  not  apply,  either: 

(i)  From  the  reopening  of  trading  undl 
the  scheduled  close  of  trading:  or 

(ii)  At  the  opening  of  trading  on  the 
next  trading  day  until  the  scheduled 
close  of  trading  that  day,  if  a  market- 
wide  trading  suspension  was  in  effect  at 
the  close  of  trading  on  the  preceding 
day;  and 

(2)  The  volume  of  purchases 
condition  in  paragraph  (b)(4)  of  this 
section  is  modified  so  that  the  amount 
of  Rule  lOb-18  purchases  must  not 
exceed  100  percent  of  the  ADTV  for  that 
security. 

(d)  Other  purchases.  Failure  to  meet 
any  one  of  the  Rule's  conditions  with 
respect  to  any  Rule  lOb-18  purchase 
will  remove  from  the  safe  harbor  all 
other  Rule  lOb-18  purchases  for  that 
day.  However,  no  presumption  shall 
arise  that  an  issuer  or  an  affiliated 
purchaser  has  violated  the  anti- 
manipulation  provisions  of  sections 
9(a)(2)  or  10(b)  of  the  Act  (15  U.S.C. 
78i(a)(2)  or  78j(b)).  or  §240.10b-5.  if  the 


Rule  lOb-18  purchases  of  such  issuer  or 
affiliated  purchaser  do  not  meet  the 
conditions  specified  in  paragraph  (b)  or 
(c)  of  this  section. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  part  249 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  78a.  at  seq.,  unless 
otherwise  noted. 

Section  249.220f  is  also  issued  under  15 
U.S.C.  78m.  78w(a),  and  sees.  3(a).  302,  404 
and  407,  Pub.  L.  No.  107-204. 116  Stat.  745. 

Section  24g.240f  is  also  issued  under  sees. 
3(a),  302.  404  and  407.  Pub.  L.  No.  107-204, 
116  Stat.  745. 

Section  249.308  is  also  issued  under  15 
U.S.C.  808-29  and  sees.  3(a),  302  and  404, 
Pub.  L.  No.  107-204,  116  Stat.  745. 

Section  249.308a  is  also  issued  under  sees. 
3(a),  302  and  404.  Pub.  L.  No.  107-204. 116 
Stat.  745. 

Section  249.308b  is  also  issued  under  sees. 
3(a),  302  and  404.  Pub.  L.  No.  107-204, 116 
Stat.  745. 

Section  249.310  is  also  issued  under  sees. 
3(a),  302,  404  and  407,  Pub.  L.  No.  107-204, 
116  Stat.  745. 

Section  249.310b  is  also  issued  under  sees. 
3(a),  302,  404  and  407,  Pub.  L.  No.  107-204, 
116  Stat.  745. 


Section  249.326(T)  is  also  issued  under  15 
U.S.C.  78m(f)(l). 

Section  249.330  is  also  issued  under  sees. 
3(a),  302,  406,  and  407.  Pub.  L.  No.  107-204. 
116  SUt.  745. 

Section  249.331  is  also  issued  under  sees. 
3(a).  302,  406,  and  407.  Pub.  L.  No.  107-204. 
116  Stat.  745. 

8.  Amend  Form  20-F.  part  I 
(referenced  in  §  249.220f)  by  adding 
,  Item  15(e)  to  read  as  follows: 

Note:  The  text  of  Form  20-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  20-F 


Parti 

*        •        •        *        * 

Item  15(e)  Purchases  of  Equity  Securities  by 
the  Issuer  and  Affiliated  Purchasers 

(1)  In  the  following  tabular  format,  provide 
the  information  specined  in  paragraph  (2)  of 
this  Item  with  respect  to  any  purchase  made 
by  or  on  behalf  of  the  issuer  or  any  "afHliated 
purchaser."  as  defined  in  §  240.10b-18(a)(3). 
of  shares  or  other  units  of  any  class  of  the 
issuer's  equity  securities  that  is  registered  by 
the  issuer  pursuant  to  section  12  of  the 
Exchange  Act  (15  U.S.C.  78/). 


Issuer  Purchases  of  Equity  Securities 


Period 

(a)  Total  number  of 

shares  (or  units) 

purchased 

(b)  Average  price  paid 
per  share 

(c)  Number  of  shares  (or  units) 

purchased  as  part  of  a  publicly 

announced  plan  or  program 

(d)  Maximum  numt)er  (or  approxi- 
mate dollar  value)  of  shares  (or  units 
that  may  yet  be  purchased  under  the 
plans  or  programs 

Month  #1 

Month  #2 

Month  #3 

Total 

(2)  The  table  shall  include  the  following 
information  for  each  class  or  series  of 
securities  for  each  month  included  in  the 
period  covered  by  the  report: 

(A)  The  total  number  of  shares  purchased 
(column  (a)). 

(B)  The  average  price  paid  per  share 
(column  (b)). 

(C)  The  number  of  shares  purchased  as  part 
of  a  publicly  announced  repurchase  plan  or 
program  (column  (c)). 

(D)  The  maximum  number  (or  approximate 
dollar  value)  of  shares  (or  units)  that  may  yet 
be  purchased  under  the  plans  or  programs 
(column  (d)). 

Instruction  to  Item  15(e) 

Disclose  all  purchases  covered  by  this 
item,  including  purchases  that  do  not  satisfy 
the  conditions  of  the  safe  harbor  of 
§240.10b-18. 

Instruction  to  Paragraph  (2)(A)  of  Item  15(e) 

Including  in  this  column  all  issuer 
repurchases,  including  those  made  pursuant   ' 
to  publicly  announced  plans  or  programs  and 


those  not  made  pursuant  to  publicly 
announced  plans  or  programs.  Briefly 
disclose,  by  footnote  to  the  table,  the  ijumber 
of  shares  purchased  other  than  through  a 
publicly  announced  plan  or  program  and  the 
nature  of  the  transaction  (e.g..  whether  the 
purchases  were  made  in  open-market 
transactions,  tender  offers,  in  satisfaction  of 
the  company's  obligations  upon  exercise  of 
outstanding  put  options  issued  by  the 
company,  or  other  transactions). 

Instruction  to  Paragraphs  (2)(C)  and  (2)(D)  of 
Item  15(e) 

1  In  the  table,  disclose  this  information  in 
the  aggregate  for  all  plans  or  programs 
publicly  announced. 

2  By  footnote  to  the  table,  indicate: 

(a)  The  date  each  plan  or  program  was 
announced; 

(b)  The  dollar  amount  (or  share  amount) 
approved; 

(c)  The  expiration  date  (if  any)  of  each  plan 
or  program; 


(d)  Each  plan  or  program  that  has  expired 
during  the  period  covered  by  the  table: 

(e)  Each  plan  or  program  the  issuer  has 
determined  to  terminate  prior  to  expiration; 
and 

(f)  Each  plan  or  program  the  issuer  has  not 
purchased  under  during  the  period  covered 
by  the  table  and  whether  the  issuer  still 
intends  to  purchase  under  that  plan  or 
program. 

•        •        *        •        * 

9.  Amend  Form  10-Q  (referenced  in 
§  249.308a)  by: 

a.  Revising  the  heading  for  Item  2  in 
Part  II; 

b.  Designating  the  existing  paragraph 
in  Item  2  as  paragraph  (a);  and 

c.  Adding  paragraph  (b). 

The  addition  and  revision  reads  as 
follows: 

Note:  The  text  of  Form  10-Q  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 
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FormlO-Q 

***** 

Part  n — Other  Information 


Item  2.  Use  of  Proceeds  and  Issuer  Purchases 
of  Equity  Securities. 

***** 

(b)  Furnish  the  information  required  by 
Item  703  of  Regulation  S-K  (§  229.703  of  this 
chapter)  for  any  repurchase  made  in  the . 
quarter  covered  by  the  report.  Provide 
disclosures  on  a  rolling-monthly  basis.  For 
example,  if  the  quarter  began  on  January  15 
and  ended  on  April  15,  the  charge  would 
show  repurchases  for  the  months  from 
January  15  through  February  14,  February  15 
through  March  14,  and  March  15  through 
April  15. 
***** 

10.  Amend  Form  10-QSB  (referenced 
in  §  249.308b)  by: 

a.  Revising  the  heading  for  Item  2  in 
Part  II: 

b.  Designating  the  existing  paragraph 
in  Item  2  as  paragraph  (a):  and 

c.  Adding  paragraph  (b). 

The  revision  and  addition  reads  as 
follows. 

No«e:  The  text  of  Form  10-QSB  does  not. 
and  this  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-QSB 


Part  II — Other  Information 


Item  2.  Use  of  Proceeds  and  Small  Business 
Issuer  Purchases  of  Equity  Securities 
***** 

(b)  Furnish  the  information  required  by 
Item  703  of  Regulation  S-B  (§  228.703  of  this 
chapter)  for  any  repurchase  made  in  the 
quarter  covered  by  the  report.  Provide 
disclosures  on  a  rolling-monthly  basis.  For 
example,  if  the  quarter  began  on  January  15 
and  ended  on  April  15,  the  charge  would 
show  repurchases  for  the  months  from 
January  15  through  February  14.  February  15 
through  March  14,  and  March  15  through 
April  15. 
***** 

11.  Amend  Form  10-K  (referenced  in 
§  249.310)  by  revising  the  heading  for 


Item  5  in  Part  II  by  revising  the  caption 
and  by  adding  paragraph  (c)  to  read  as 
follows: 

Note:  The  text  of  Form  10-K  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-K 


PartU 


Item  5.  Market  for  Registrant's  Common 
Equity,  Related  Stockholder  Matters  and 
Issuer  Purchases  of  Equity  Securities 

***** 

(c)  Furnish  the  information  required  by 
Item  703  of  Regulation  S-K  (§229.703  of  this 
chapter)  for  any  repurchase  made  in  a  month 
within  the  fourth  quarter  of  the  fiscal  year 
covered  by  the  report.  Provide  disclosures 
covering  repurchases  made  on  a  rolling- 
monthly  basis.  For  example,  if  the  fourth 
quarter  began  on  January  15  and  ended  on 
April  15,  the  chart  would  show  repurchases 
for  the  months  from  January  15  through 
February  14,  February  15  through  March  14, 
and  March  15  through  April  15. 


12.  Amend  Form  10-KSB  (referenced 
in  §  249.310b)  by  revising  the  heading 
for  Item  5  in  Part  II  and  by  adding 
paragraph  (c)  to  read  as  follows: 

Note:  The  text  of  Form  10-KSB  does  not, 
and  this  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-KSB 


Partn 


Item  5.  Market  for  Common  Equity.  Related 
Stockholder  Matters  and  Small  Business 
Issuer  Purchases  of  Equity  Securities 

***** 

(c)  Furnish  the  information  required  by 
Item  703  of  Regulation  S-B  (§  228.703  of  this 
chapter)  for  any  repurchase  made  in  a  month 
within  the  fourth  quarter  of  the  fiscal  year 
covered  by  the  report.  Provide  disclosures 
covering  repurchases  made  on  a  rolling- 
monthly  basis.  For  example,  if  the  fourth 
quarter  began  on  January  15  and  ended  on 
April  15.  the  chart  would  show  repurchases 


for  the  months  from  January  15  through 
February  14.  February  15  through  March  14, 
and  March  15  through  April  15. 


PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

13.  The  authority  citation  for  part  274 
is  amended  by  adding  the  following 
citations  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s, 
78c(b).  78/.  78m.  78n,  78o(d),  80a-8,  80a-24, 
80a-26.  and  80a-29,  unless  otherwise  noted. 

Section  274.101  is  also  issued  under  sees. 
3(a),  302,  Pub.  L.  No.  107-204. 116  Stat.  745. 

Section  274.128  is  also  issued  under  sees. 
3(a),  302,  Pub.  L.  No.  107-204,  116  Stat.  745. 

14.  Form  N-CSR  (referenced  in 
§§249.331  and  274.128]  is  amended  by: 

a.  Redesignating  Items  6  and  7  as 
Items  7  and  8; 

b.  Removing  "Item  7(b)"  from  General 
Instruction  D  and  in  its  place  adding 
"Item  7(b)": 

c.  Removing  "Item  6(a)"  from 
Instruction  to  Item  3(a)  and  Instruction 

1  to  Item  4  and  in  its  place  adding  "Item 
8(a)":  and 

d.  Adding  a  new  Item  6  to  read  as 
follows: 

Note:  The  text  of  Form  N-CSR  does  not, 
and  its  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-CSR 


Item  6.  Purchases  of  Equity  Securities  by 
Closed-End  Management  Investment 
Company  and  Affiliated  Purchasers 

(a)  If  the  registrant  is  a  closed-end 
management  investment  company,  in  the 
following  tabular  format,  provide  the 
information  specified  in  paragraph  (b)  of  this 
Item  with  respect  to  any  purchase  made  by 
or  on  behalf  of  the  registrant  or  any 
"affiliated  purchaser,"  as  defined  in  Rule 
10b-18(a)(3)  under  the  Securities  Exchange 
Act  of  1934  (17  CFR  240.10b-18(a)(3)),  of 
shares  or  other  units  of  any  class  of  the 
registrant's  equity  securities  that  is  registered 
by  the  registrant  pursuant  to  section  12  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C. 
781). 


Registrant  Purchases  of  Equity  Securities 


Period 

(a)  Total  number 

of  shares  (or 
units)  purchased 

(b)  Average  price 
per  share  (or  unit) 

(c)  Identity  of 

broker-deaiisr(s) 

used  to  effect 

purchases 

(d)  Number  of  shares  (or 

units)  purchased  as  part  of 

publicly  announced  plans 

or  programs 

(e)  Maximum  number  (or 

approximate  dollare  value) 

of  shares  (or  units)  ttiat 

may  yet  be  purchased 

under  the  plans  or 

programs 

Month  #1 

(Identify  beginning 
and  ending  dates) 

« 

• 

y 
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Registrant  Purchases  of  Equity  Securities— Continued 


Period 

(a)  Total  number 

of  shares  (or  • 

units)  purchased 

(b)  Average  price 
per  stiare  (or  unit) 

(c)  Identity  of 

broker-dealer(s) 

used  to  effect 

purchases 

(d)  Number  of  shares  (or 

units)  purchased  as  part  of 

publicly  announced  plans 

or  programs 

(e)  Maximum  number  (or 

approximate  dollare  value) 

of  shares  (or  units)  that 

may  yet  be  purchased 

under  the  plans  or 

programs 

Month  4^ 
(Identify  beginning 
and  ending  dates) 

Month  #3 
(Identify  beginning 
and  ending  dates) 

• 

Month  #4 
(Identify  beginning 
and  ending  dates) 

- 

Month  #5 
(Identify  beginning 
and  ending  dates) 

- 

Month  it« 
(Identify  beginning 
and  ending  dates) 

* 

Total 

' 

(b)  The  table  shall  include  the  following 
information  for  each  class  or  series  of 
securities  for  each  month  included  in  the 
period  covered  by  the  report. 

(1)  The  total  number  of  shares  purchased 
(column  (a)). 

(2)  The  average  price  paid  per  share 
(column  (b)). 

(3)  The  identity  of  any  broker-dealer(s)  that 
effected  the  purchases  (column  (c)). 

(4)  The  number  of  shares  purchased  as  part 
of  a  publicly  announced  repun:hase  plan  or 
program  (column  (d)). 

(5)  The  maximum  number  (or  approximate 
dollar  value)  of  shares  (or  units)  that  may  yet 
be  purchased  under  the  plans  or  programs 
(column  (ej). 

General  Instruction 

Disclose  all  purchases  covered  by  this 
Item,  including  purchases  that  do  not  satisfy 
the  conditions  of  the  safe  harbor  of  Rule  10b- 
18  under  the  Securities  Exchange  Act  of  1934 
(17  CFR  240.10b-18),  made  in  the  period 
covered  by  the  report. 


Instruction  to  paragraph  (bj(J).  Include  in 
this  column  all  repurchases  by  the  registrant, 
including  those  made  pursuant  to  publicly 
announced  plans  or  programs  andithose  not 
made  pursuant  to  publicly  announced  plans . 
or  programs.  Briefly  disclose,  by  footnote  to 
the  table,  the  number  of  shares  purchased 
other  than  through  a  publicly  announced 
plan  or  program  and  the  nature  of  the 
transaction  (e.g.,  whether  the  purchases  were 
made  in  open-market  transactions,  tender 
offers,  in  satisfaction  of  the  registrant's 
obligations  upon  exercise  of  outstanding  put 
options  issued  by  the  registrant,  or  other 
transactions.) 

Instruction  to  Paragraphs  (b)l4)  and  (b)(5) 

1  In  the  table,  disclose  this  information  in 
the  aggregate  for  all  plans  or  programs 
publicly  announced. 

2  By  footnote  to  the  table,  indicate: 

a.  The  date  each  plan  or  program  was 
announced; 

b.  The  dollar  amount  (or  share  amount) 
approved: 


c.  The  expiration  date  (if  any)  of  each  plan 
or  program: 

d.  Each  plan  or  program  that  has  expired 
during  the  period  covered  by  the  table: 

e.  Each  plan  or  program  the  registrant  has 
determined  to  terminate  prior  to  expiration; 
and 

f.  Each  plan  or  program  the  registrant  has 
not  purchased  under  during  the  period 
covered  by  the  table  and  whether  the 
registrant  still  intends  to  purchase  under  that 
plan  or  program. 

*         *         *         *         *    ■ 

Dated:  December  10,  2002. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-31656  Filed  12-17-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  275  and  279 

[Release  No.  iA-2091;  File  No.  S7-10-02] 

RIN  3235-AI15 

Exemption  for  Certain  Investment 
Advisers  Operating  Through  the 
Internet 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
rule  amendments  under  the  Investment 
Advisers  Act  of  1940  to  exempt  certain 
investment  advisers  that  provide 
advisory  services  through  the  Internet 
ht)m  the  prohibition  on  Commission 
registration.  The  rule  amendments 
permit  these  advisers,  whose  businesses 
are  not  coimected  to  any  particular 
state,  to  register  with  the  Commission 
instead  of  with  state  securities 
authorities. 

EFFECTIVE  DATE:  The  rule  amendments 
will  become  effective  on  January  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Barker,  Senior  Counsel,  or 
Jamey  Basham,  Special  Coimsel,  at  (202) 
942-0719  or  IAruIes@sec.gov,  Office  of 
Investment  Adviser  Regulation,  Division 
of  Investment  Management,  Securities 
and  Exchange  Commission,  450  Fifth 
SU^t,  NW.,  Washington,  DC  20549- 
0506. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  amendments  to 
rule  203A-2  [17  CFR  275.203A-2]. 
Form  ADV  [(Part  lA.  Item  2)1  (17  CFR 
279.1)  and  Schedule  D  to  Form  ADV  [17 
CFR  279.1]  under  the  Investment 
Advisers  Act  of  1940. 

Executive  Summary 

Section  203  A  of  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act")  generally  prohibits  an  investment 
adviser  from  registering  with  the 
Conunission  unless  that  adviser  has 
more  than  $25  million  of  assets  under 
management  or  is  an  adviser  to  a 
registered  investment  company.  The 
Commission  is  adopting  new  rule 
203A-2(f)  under  the  Advisers  Act  to 
exempt  from  the  prohibition  on 
Commission  registration  certain 
investment  advisers  that  provide 
advisory  services  through  the  Internet.' 


>  Unless  otherwise  noted,  when  we  refer  to  rule 
203A-2  or  anv  paragraph  of  the  rule,  we  are 
referring  to  1 7  CFR  275.2'03A-2  of  the  Code  of 
Federal  Regulations  in  which  the  rule  is  published, 
as  amended  by  this  release. 


An  adviser  is  eligible  for  registration 
under  the  rule  if  the  adviser  provides 
investment  advice  to  all  of  its  clients 
exclusively  through  the  adviser's 
interactive  Web  site,  except  that  the 
adviser  may  advise  fewer  than  15  clients 
through  other  means  during  the 
preceding  12  months. 

I.  Background 

The  National  Securities  Markets 
Improvement  Act  of  1996  ("NSMIA") 
amended  the  Advisers  Act  to  divide  the 
responsibility  for  regidating  investment 
advisers  between  the  Commission  and 
state  securities  authorities.''  Section 
203A  of  the  Advisers  Act  effects  this 
division  by  generally  prohibiting 
investment  advisers  from  registering 
with  us  unless  they  have  at  least  $25 
million  of  assets  under  management  or 
advise  a  registered  investment  company, 
and  preempting  most  state  regulatory 
requirements  with  respect  to  SEC- 
registered  advisers. '  The  $25  million 
threshold  was  designed  to  distinguish 
investment  advisers  with  a  national 
presence  from  those  that  are  essentially 
local  businesses.*  Congress  recognized, 
however,  that  some  investment  advisers 
should  be  regulated  at  the  federal  level 
even  though  they  have  less  than  $25 
million  of  assets  under  management, 
and  gave  the  Commission  the  authority 
in  section  203A(c)  of  the  Advisers  Act 
to  exempt  investment  advisers,  by  rule 
or  order,  from  the  prohibition  on 
Commission  registration  in  cases  in 
which  the  prohibition  otherwise  would 
be  "unfair,  a  burden  on  interstate 
commerce,  or  otherwise  inconsistent 
with  the  purposes"  of  section  203A.^ 

In  April  of  this  year,  we  proposed  to 
use  our  exemptive  authority  under 
section  203A(c)  to  adopt  new  rule 


'Pub.  L.  No.  1O4-290,  110  Stat.  3416  (1996) 
(codified  in  scattered  sections  of  the  United  States 
Code). 

^15  U.S.C.  80b-18a.  Advisers  prohibited  from 
registering  with  us  remain  subject  to  the  regulation 
of  state  securities  authorities. 

*  See  S.  Rep.  No.  293. 104th  Cong..  2d  Sess.  3- 
5  (1996)  (hereinafter  Senate  Report). 

>  IS  U.S.C.  aOb-3a(c).  Section  2G3A  was  designed 
to  allow  the  Commission  to  better  use  its  limited 
resources  by  concentrating  its  regulatory 
responsibilities  on  advisers  with  national 
businesses,  and  to  reduce  the  burden  to  investment 
advisers  of  the  overlapping  and  duplicative 
regulation  (existing  prior  to  the  enactment  of 
NSMIA)  by  preempting  state  investment  adviser 
statutes,  thus  subjecting  advisers  with  national 
businesses  to  a  single  regulatory  program 
administered  by  the  Commission.  See  Senate  Report 
at  2-4.  Relying  on  this  authority,  the  Commission 
has  adopted  and  amended  rule  203A-2  under  the 
Advisers  Act  to  permit  nationally  recognized 
statistical  rating  organizations,  certain  pension 
consultants,  affiliated  investment  advisers,  newly 
formed  investment  advisers,  and  advisers  operating 
in  multiple  states  to  register  with  the  Commission 
even  if  these  advisers  otherwise  would  not  meet  the 
criteria  for  Conunission  registration. 


203A-2(f).  providing  relief  to  certain 
investment  advisers  who.  imlike  state- 
registered  advisers,  have  no  local 
presence  and  whose  advisory  activities 
are  not  limited  to  one  or  a  few  states.^ 
These  advisers,  which  we  call  "Internet 
Investment  Advisers,"  provide 
investment  advice  to  their  clients 
through  interactive  Web  sites.  Clients 
visit  these  Web  sites  and  answer  online 
questions  concerning  their  personal 
finances  and  investment  goals. 
Thereafter,  the  adviser's  computer-based 
application  or  algorithm  processes  and 
analyzes  each  client's  response,  and 
then  transmits  investment  advice  back 
to  each  client  through  the  interactive 
Web  site.^  Clients  residing  in  any  state 
can,  upon  accessing  the  interactive  Web 
site,  obtain  investment  advice  at  any 
time. 

Internet  Investment  Advisers  typically 
are  not  eligible  to  register  with  us.  They 
do  not  manage  the  assets  of  their 
Internet  clients,  and  consequently  do 
not  meet  the  $25  million  statutory 
threshold  for  registration  with  the  SEC. 
While  traditional  advisory  firms  with 
less  than  $25  million  of  assets  luider 
management  usually  must  register  in 
one  or  a  few  states,  Internet  Investment 
Advisers  would  be  required  as  a 
practical  matter  to  register  in  all  the 
states  absent  an  exemption." 
Fiuthermore,  our  existing  exemptive 
rules  do  not  work  for  Internet 
Investment  Advisers.'' 

In  response  to  our  proposal  we 
received  22  comment  letters,  most  of 
which  supported  our  proposal.  i°  Ten 
commenters  urged  that  we  expand  the 


®  Exemption  for  Certain  Investment  Advisers 
Operating  Through  the  Internet.  Investment 
Advisers  Release  No.  2028  (April  12,  2002)1(67  FR 
19500  (April  19,  2002))l("Proposing  Release"). 

'  Internet  Investment  Advisers  are  required  to 
provide  these  prospective  Internet  clients  with  a 
copy  of  their  client  brochure.  Rule  204-3  [17  CFR 
27S.204-3|(an  investment  adviser  must  deliver 
either  a  copy  of  their  Part  2  of  Form  ADV  (17  CFR 
279.1 1  or  a  narrative  brochure  that  contains  at  least 
the  information  required  in  Part  2).  The 
personalized  nature  of  the  investment  advice 
provided  by  these  interactive  Web  sites  makes  the 
exception  under  Rule  204-3  for  impersonal 
advisory  services  unavailable.  Internet  Investment 
Advisers  may  deliver  their  client  brochure 
electronically,  in  compliance  with  previous  SEC 
guidance  on  electronic  delivery.  See  Use  of 
Electronic  Medtb  by  Broker-Dealers.  Transfer 
Agents,  and  Investment  Advisers  for  Delivery  of 
Information.  Investment  Advisers  Act  Release  No. 
1562  (May  9,  1996)  (61  FR  24644  (May  15.  1996)|. 

*  See  discussion  in  text  accompanying  note  13, 
infra. 

o  See  discussion  in  Proposing  Release  at  section 
I. 

■"These  comment  letters  and  a  summary  of 
comments  prepared  by  our  staff  are  available  for 
public  inspection  and  copying  at  our  Public 
Reference  Room  in  File  No.  S7-10-02.  The 
comment  summary  is  also  available  on  our  Internet 
Web  site  at  <http://www.sec.gov/rules/extra/ 
s71002commsumm.htm>. 


exemption,  six  wanted  us  to  narrow  it, 
and  six  asserted  that  we  should  take  no 
action.  Several  commenters  representing 
state  securities  authorities  objected  to 
the  rule,  arguing  that  they  should 
continue  to  be  responsible  for  Internet 
Investment  Advisers;  some  supported  a 
narrower  version  of  the  rule. 

n.  Discussion 

We  are  today  adopting  an  exemption 
for  Internet  Investment  Advisers  in  a 
form  modified  to  reflect  comments 
submitted  to  us.  Rule  203A-2(f),  which 
we  discuss  in  more  detail  below, 
provides  a  narrow  exemption  for  a  type 
of  adviser  whose  activities  do  not  fall 
neatly  into  the  model  assumed  by 
Congress  when  it  added  Section  203A  to 
the  Act  to  divide  regulatory  authority 
over  advisers."  We  have  concluded 
that,  as  applied  to  these  advisers,  the 
application  of  the  prohibition  on 
Commission  registration  would  be 
"unfair,  a  burden  on  interstate 
commerce,  or  otherwise  inconsistent 
with  the  purposes  of  [Section  203AJ."  '^ 

In  framing  the  scope  of  the 
exemption,  we  have  carefully  balanced 
the  burdens  of  multiple  state 
registration  requirements  for  Internet 
Investment  Advisers  with  the  design  of 
NSMIA  to  allcx»te  responsibility  for 
regiUating  smaller  advisers  to  state 
securities  authorities.  Several 
commenters  luging  us  to  expand  the 
rule  suggested  approaches  that  would  or 
could  result  in  the  migration  of  a  large 
number  of  smaller  advisers  to 
Commission  registration.  On  the  other 
hand,  some  of  tiie  commenters  opposing 
or  arguing  for  substantial  narrowing  of 
our  proposed  exemption  seemed  not  to 
appreciate  fully  the  burdens  of  multiple 
registration  on  Internet  Investment 
Advisers. 

Absent  an  exemption,  Internet 
Investment  Advisers  would  likely  incxa 
the  burden  of  temporarily  registering  in 
every  state  and  later  de-registering.  State 
investment  adviser  registration  statutes 
generally  obligate  advisers  to  register  in 
every  state  in  which  the  adviser  obtains 
more  than  a  de  minimis  niunber  of 
clients.  Because  an  Internet  Investment 
Adviser  uses  an  interactive  Web  site  to 
provide  investment  advice,  the  adviser's 
clients  can  come  from  any  state,  at  any 
time.  As  a  result,  an  Internet  Investment 
Adviser  must  as  a  practical  matter 
register  in  every  state.  This  ensures  that 
the  adviser's  registrations  will  be  in 
place  when  it  later  obtains  the  requisite 
number  of  clients  bom  any  particular 
state.  The  adviser  may  subsequently 
become  eligible  for  our  existing 


exemption  under  Rule  203A-2(e), 
permitting  Commission  registration  for 
advisers  otherwise  obligated  to  register 
in  at  least  30  states,  but  not  before  the 
adviser  had  already  inciured  the  burden 
of  registering  in  every  state." 

A.  New  Rule  203A-2(f) 

Under  rule  203A-2(f),  an  adviser  is 
exempt  from  the  prohibition  on 
Commission  registration  if  the  adviser 
provides  investment  advice  to  all  of  its 
clients  exclusively  through  an 
interactive  Web  site.  A  limited 
-exception,  however,  permits  an  adviser 
relying  on  the  nUe  to  provide 
investment  advice  to  fewer  than  IS 
clients  through  other  means  during  the 
preceding  12  months.  In  addition, 
advisers  registering  with  us  in  reliance 
on  the  rule  must  keep  records 
demonstrating  that  they  meet  the 
conditions  of  the  rule.  We  discuss  each 
of  the  elements  of  the  new  exemption 
below. 

1.  Interactive  Web  Site 

The  exemption  is  available  only  to  an 
adviser  that  provides  investment  advice 
to  clients  exclusively  through  an 
"interactive  Web  site,"  except  as 
permitted  by  the  de  minimis  exception 
described  below.  The  rule  defines 
"interactive  Web  site"  as  a  Web  site  in 
which  computer  software-based  models 
or  applications  provide  investment 
advice  to  clients  based  on  personal 
information  provided  by  each  client 
through  the  Web  site.'*  The  rule  is  thus 
not  available  to  advisers  that  merely  use 
Web  sites  as  marketing  tools  or  that  use 
Internet  vehicles  such  as  E-mail,  chat 
rooms,  bulletin  boards  and  webcasts  or 
other  electronic  media  in 
communicating  with  clients.  The 
Commission  recognizes  that  most 
advisers  today  use  (or  could  use)  the 
Internet  in  some  aspect  of  their 
business.  As  a  result,  expansion  of  the 
rule  to  include  such  activities  as 
suggested  by  some  commenters  could 
undermine  NSMIA's  allocation  of 


> '  See  Section  I.  of  the  Proposing  Release. 
«  Section  203A(c). 


'^  An  Internet  Investment  Adviser  relying  on  the 
multi-state  adviser  exemption  provision  would  not 
be  eligible  for  that  exemption  until  the  adviser  had 
obtained  the  requisite  number  of  client   in  30  states 
to  trigger  its  registration  obligations  in     ose  states. 
Under  that  rule,  the  adviser  must  represent  that  it 
has  reviewed  its  obligation  under  state  and  federal 
law  and  has  concluded  that  it  would  be  required 
to  register  with  the  securities  administrators  of  at 
least  30  states.  Rule  203A-2(e)(2). 

<<  Rule  203A-2(0(2).  In  response  to  one  comment 
requesting  technical  clarification  of  the  definition, 
we  have  added  language  clarifying  that  an 
interactive  Web  site  is  one  which  provides  advice 
based  on  personal  information  supplied  by  the 
client,  in  order  to  distinguish  Web  sites  covered  by 
the  exemption  from  other  types  of  Web  sites  that 
aggregate  and  provide  financial  information  in 
response  to  user-provided  requests  that  do  not 
include  personal  information. 


regulatory  responsibility  over  smaller 
advisers  to  state  securities  authorities. 

In  addition,  the  exemption  is  for 
advisers  that  provide  investment  advice 
to  their  Internet  clients  "exclusively" 
through  their  interactive  Web  sites.  An 
adviser  relying  on  the  exemption  may 
not  use  its  advisory  personnel  to 
elaborate  or  expand  upon  the 
investment  advice  provided  by  its 
interactive  Web  site,  or  otherwise 
provide  investment  advice  to  its  Internet 
clients,  except  as  permitted  by  the  de 
minimis  exception  discussed  below." 

2.  De  Minimis  Exception  for  Non- 
Internet  Clients 

The  new  rule  includes  an  exception 
that  would  permit  an  adviser  relying  on 
the  rule  to  advise  clients  through  means 
other  than  its  interactive  Web  site,  so 
long  as  the  adviser  had  fewer  than  15  of 
these  non-Intemet  clients  diuing  the 
preceding  12  months.  This  is  a  change 
from  the  proposal,  under  which  an 
adviser  would  have  been  eligible  to  rely 
on  the  rule  so  long  as  at  least  90  percent 
of  the  adviser's  clients  obtained  their 
investment  advice  exclusively  through 
the  interactive  Web  site.  We  included 
the  "90  percent  test"  in  our  proposal  to 
prevent  Internet  Investment  Advisers 
&t}m  losing  the  exemption  as  a  result  of 
providing  advice  to  a  de  minimis 
number  of  clients  through  means  other 
than  an  interactive  Web  site. 

A  few  commenters  thought  the  rule 
should  employ  a  lower  percentage 
threshold  permitting  a  greater  level  of 
non-Internet  clients,  which  we  believe 
would  be  inconsistent  with  the  purpose 
of  the  exemption.  Other  commenters 
urged  a  narrower  exemption,  arguing 
that  an  adviser  having  a  large  number  of 
Internet  clients  could,  tmdcr  the 
proposed  90  percent  test,  have  as  many 
or  more  non-Intemet  clients  than  many 
advisers  have  clients. 

The  commenters  have  persuaded  us  . 
that  the  90  percent  test,  as  proposed, 
would  have  permitted  more  than  a  de 
minimis  number  of  non-Intemet  clients. 
Accordingly,  we  have  decided  to 
replace  the  90  percent  test  with  a 
provision  permitting  an  adviser  relying 
on  the  rule  to  have  fewer  than  15  non- 
Intemet  clients  diuing  the  course  of  the 
preceding  twelve  months.^^  In 


'*The  firm  may  still  provide  clients  with 
assistance  in  the  technical  aspects  of  accessing  and 
using  the  interactive  Web  site. 

'•The  new  rule's  de  minimis  exception  is  similar 
to  section  203(b)(3)  of  the  Advisers  Act  [15  U.S.C. 
BOb-2(b)(3)|,  which  exempts  from  the  requirement 
to  register  with  the  Conunission  any  adviser  that, 
during  the  course  of  the  preceding  12  months,  has 
had  fewer  than  IS  clients.  We  did  not  include  the 
other  requirements  under  section  203(b)(3),  that  the 
adviser  may  not  hold  itself  out  generally  to  the 

CoDtinuad 
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determining  how  many  clients  the 
adviser  provided  investment  advice 
through  means  other  than  the  adviser's 
interactive  Web  site  for  purposes  of 
determining  eligibility  for  the 
exemption,  the  rule  provides  that  an 
Internet  Investment  Adviser  may  rely  on 
the  definition  of  "client"  in  rule 
203(b)(3)-l'' 

3.  Precluding  Use  of  Rule  203A-2(c) 
One  commenter  expressed  concern 

that,  absent  changes  to  the  language  of 
the  proposed  rule,  some  advisers  might 
use  rule  203A-2(c)  to  attempt  to  evade 
the  limit  on  the  number  of  non-Internet 
clients  under  new  rule  203A-2(f).  Rule 
203A-2(c)  exempts  an  adviser  from  the 
prohibition  on  Commission  registration 
if  the  adviser  controls,  is  controlled  by. 
or  is  under  common  control  with, 
another  SEC-registered  adviser  with  the 
same  principal  place  of  business.  The 
commenter  expressed  concern  that  an 
Internet  Investment  Adviser  intent  on 
evading  the  restrictions  on  non-Internet 
clients  under  new  rule  203A-2(f)  might 
attempt  to  organize  a  subsidiary  firm  to 
serve  its  non-Internet  clients,  and  assert 
rule  203A-2(c)  as  a  basis  to  register  the 
subsidiary  with  the  SEC,  even  though 
the  subsidiary  does  not  manage  $25 
million  of  client  assets.'"  To  forestall 
any  such  efforts,  203A-2(f).  as  adopted, 
is  unavailable  to  an  Internet  Investment 
Adviser  if  another  adviser  in  a  control 
relationship  with  the  Internet 
Investment  Adviser  relies  on  the 
Internet  Investment  Adviser's 
registration  under  rule  203A-2(f)  as  the 
basis  for  its  own  registration  under  rule 
203A-2(c).'9 

4.  Recordkeeping  Requirements 

The  rule  requires  an  adviser  relying 
on  the  exemption  to  maintain  records 
demonstrating  that  it  provides 
investment  advice  to  its  clients 


public  as  an  investment  adviser,  and  may  not  act 
as  investment  adviser  to  any  registered  investment 
company  or  business  development  company. 

'■See  rule  203A-2(f)(3)  (citing  rule  203(bM3)-l 
117  CFR  275.203(b)(3)-ll).  Rule  203(b)(3)-l 
provides  a  safe  harbor  provision  for  purposes  of 
determining  who  may  be  deemed  to  be  a  single 
client  for  purposes  of  section  203(b)(3). 

'"  Such  an  attempt  would  not.  however,  be 
successful  because  it  would  violate  section  208(d) 
of  the  Advisers  Act  (15  U.S.C.  80b-«(d)|.  which 
makes  it  unlawful  for  any  person  "indirectly,  or 
through  or  by  any  other  person,  to  do  any  act  or 
thing  which  it  would  be  unlawful  for  such  person 
to  do  directly"  under  the  Advisers  Act. 

'"Rule  2O3A-2(0(l)(iii).  An  investment  adviser 
controlled,  controlling,  or  under  common  control 
with  two  or  more  SEC-registered  investment 
advisers,  only  one  of  which  is  an  Internet 
Investment  Adviser,  may  still  rely  on  the 
Commission  registration  of  the  other  adviser  to 
establish  its  eligibility  for  the  exemption  in  rule 
203A-2(c).  and  the  Internet  Investment  Adviser  will 
not  be  precluded  from  relying  on  rule  203A-2(n. 


exclusively  through  an  interactive  Web 
site  in  accordance  with  the  limits  of  the 
exemption. 2"  An  advisory  firm  relying 
on  the  exemption  could  comply  with 
this  requirement  by  maintaining  records 
showing  which  of  its  clients  the  firm 
advised  exclusively  through  its 
interactive  Web  site  and  which,  if  any. 
of  its  clients  the  firm  advised  through 
non-Internet  means.^' 

B.  Form  ADV  . 

We  are  also  amending  Part  1  of  Form 
ADV.  the  Uniform  Application  for 
Investment  Adviser  Registration. 
Advisers  register  with  us  by 
electronically  submitting  the 
information  required  by  Part  1  of  Form 
ADV  through  the  Investment  Adviser 
Registration  Depository  (the  "lARD"). 
We  are  adding  the  exemption  under  rule 
203A-2(f)  to  the  list  of  exemptions  in 
Item  2  of  Part  1.  in  which  advisers 
registering  with  us  indicate  the  basis 
upon  which  they  are  eligible  to  register 
with  the  SEC. 

It  will  be  some  number  of  months 
before  the  National  Association  of 
Securities  Dealers  ("NASD"),  which 
operates  the  LARD  for  us.  completes 
reprogramming  the  LARD  to  implement 
this  change  to  Item  2  of  Part  1.  In  the 
interim,  advisers  relying  on  the  203 A- 
2(f)  exemption  to  register  with  us 
should  select  current  Item  2(10).  for 
registrants  eligible  for  registration  by 
SEC  order,  and  in  Schedule  D,  current 
Item  2.A(10).  enter  "203A-2(f) "  in  lieu 
of  an  application  number.  Upon  NASD's 
implementation  of  the  new  203A-2(f) 
exemption  selection  on  LARD, 
registrants  should  amend  their  Item  2 
selection  and  remove  the  Schedule  D 
reference  to  the  nile  no  later  than  their 
next  annual  amendment  of  Part  1. 

m.  Efifiective  Date 

The  effective  date  of  the  new  rule  and 
rule  amendments  is  January  20.  2003. 

rv.  Cost-Benefit  Analysis 

A.  Background 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
New  rule  203A-2(f)  provides  relief  to 
Internet  Investment  Advisers.  Under  the 
rule,  an  Internet  Investment  Adviser  is 
exempt  from  the  prohibition  on 
Commission  registration  if  the  adviser 
provides  investment  advice  to  all  of  its 
clients  exclusively  through  its 
interactive  Web  site  (except  that  the 
adviser  may  advise  fewer  than  15  clients 


™  Rule  203 A-2(f)(lMii)- 

"  Internet  Investment  Advisers  maintaining  these 
records  in  electronic  form  must  do  so  in  compliance 
with  the  Commission's  rules  on  electronic 
recordkeeping,  rule  204-2(g]  [17  CFR  275.204-2(g)|. 


through  other  means  during  the 
preceding  12  months).  In  addition, 
advisers  registering  with  us  in  reliance 
on  the  rule  must  keep  records 
demonstrating  that  they  meet  the 
conditions  of  the  rule.  Without  the 
exemption  to  the  prohibition  on 
Commission  registration  as  provided  by 
new  rule  203A-2(f),  Internet  Investment 
Advisers  typically  would  not  initially  be 
eligible  to  register  with  us.  as  they  do 
not  manage  the  assets  of  their  Internet 
clients,  and.  consequently,  would  not 
meet  the  $25  million  statutory  threshold 
for  SEC-registration.  Unlike  a  typical 
state-registered  adviser,  an  Internet 
Investment  Adviser's  advisory  activities 
are  not  confined  to  one  or  a  few  states. 
Because  an  Internet  Investment  Adviser 
uses  an  interactive  Web  site  to  provide 
investment  advice,  the  adviser's  clients 
can  come  from  any  state,  at  any  time, 
without  the  adviser's  prior  knowledge. 
As  a  result,  an  Internet  Investment 
Adviser  must  register  in  all  states, 
ensuring  it  has  its  registration  in  place 
when  the  firm  obtains  the  requisite 
nimiber  of  clients  from  any  particular 
state.  Consequently,  these  advisers 
would  be  required,  absent  an 
exemption,  to  register  in  every  state. 

Moreover,  the  Commission's  existing 
exemptive  rules  would  not  work  for 
these  advisers.  For  example,  an  Internet 
Investment  Adviser  relying  on  the 
multi-state  exemption  under  rule  203A- 
2(e)  must  represent  that  it  has  reviewed 
its  obligations  under  state  law  and  has 
concluded  that  it  would  be  required  to 
register  as  an  investment  adviser  with 
the  seciuities  administrators  of  at  least 
30  states.  The  state  registration 
obligations  of  Internet  Investment 
Advisers  depend  on  the  residences  of 
their  clients,  and  their  clients  can  come 
from  any  state  at  any  time.  Thus,  as  a 
practical  matter,  these  advisers  would 
still  need  to  register  in  every  state  and 
wait  until  they  encounter  registration 
obligations  in  30  states  before 
registering  under  rule  203A-2(e)  and 
then  canceling  their  state  registrations. 

Nor  is  it  likely  Internet  Investment 
Advisers  could  rely  on  rule  203A-2(d) 
to  carry  them  through  an  initial  period 
of  operation  without  state  registration  in 
anticipation  of  eligibility  under  the 
multi-state  exemption.  If  an  adviser 
relying  on  rule  203A-2(d)  has  not 
become  eligible  for  SEC  registration 
within  120  days,  it  must  withdraw  its 
registration.  Internet  Investment 
Advisers  must  typically  register  early  in 
their  development  and  testing  phase  in 
order  to  obtain  venture  capital,  and 
many  may  not  even  be  fully  operational 
120  days  later. 

In  adopting  rule  203AT2(f)  and 
amendments  to  Form  ADV.  the 
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Commission  has  given  consideration  to 
the  costs,  as  well  as  the  benefits  of  the 
new  exemption. 

B.  Benefits 

Rule  203A-2(f)  will,  we  believe, 
provide  several  important  benefits  to 
Internet  Investment  Advisers.  We  have 
limited  data  on  the  number  of  Internet 
Investment  Advisers  who  would  be 
eligible  to  obtain  these  benefits,  since 
most  do  not  currently  tegister  with  us. 
Based  on  news  articles,  we  estimate  that 
as  many  as  20  firms  could  avail 
themselves  of  the  exemption.  In  the 
Proposing  Release,  we  requested  that 
conmienters  with  additional  data 
provide  it  to  us.  However,  few 
commenters  addressed  the  number  of 
Internet  Investment  Advisers  potentially 
eligible  for  the  exemption,  and  none 
provided  supporting  data,  hriportantly, 
while  these  commenters  were  not  in 
agreement  whether  our  estimate  was  too 
high  or  too  low,  all  agreed  that  the 
number  of  firms  eligible  to  benefit  by 
the  exemption  would  likely  grow  in  the 
future. 

The  rule  will  benefit  Internet 
Investment  Advisers  by  relieving  them 
of  the  burden  of  registering  temporarily 
in  every  state  and  subsequently 
deregistering  upon  becoming  eligible 
imder  the  multi-state  exemption,  as 
discussed  above.  To  register  in  every 
state,  an  advisory  firm  will,  in  all 
likelihood,  need  assistance  of  counsel  to 
perform  several  tasks.  These  include 
evaluating  the  statutes  and  regulations 
of  each  state  to  check  for  any  disparities, 
responding  to  varying  comments  on  the 
firm's  registration  submissions  bom 
multiple  state  securities  administrators, 
reviewing  the  firm's  operations  for 
compliance  with  the  statutory  and 
regulatory  requirements  of  every  state, 
and  the  like.  Several  small  firms 
conunenting  on  the  rule  stated  that  the 
burden  of  complying  with  the 
registration  requirements  of  multiple 
states  prohibited  or  significantly 
impeded  their  firm's  ability  to  provide 
investment  advice  to  clients  in  multiple 

states. 

To  estimate  the  approximate  cost 
advisory  firms  would  incur  to  obtain 
these  services,  our  staff  engaged  in 
discussions  with  coimsel  familiar  with 
state  adviser  registration  and  regulatory 
issues.  Based  on  these  discussions,  we 
estimate  the  cost  to  be  approximately 
$50,000  for  each  adviser,  for  a  total  of 
$1  million  for  all  20  advisers.^z  Some 


commenters  asserted  that  the  $50,000 
estimate  was  significantly  in  excess  of 
true  costs,  but  none  of  these 
commenters  provided  any  cost  data  or 
estimates  of  their  own.  One  of  these 
commenters  asserted  the  estimate  was 
flawed  because  it  was  based  on 
registration  with  every  state,  whereas  an 
Internet  Investment  Adviser  would  only 
be  required  to  register  in  29  states,  and 
would  then  become  eligible  ;  or  the 
multi-state  exemption  once  the  adviser's 
registration  obligations  were  triggered  in 
a  thirtieth  state.  However,  this 
conunenter  did  not  explain  how  the 
Internet  Investment  Adviser,  whose 
clients  can  come  ftt)m  any  state  at  any 
time,  would  be  able  to  predict  which  29 
states  to  register  with  as  an  initial 
matter.  This  commenter  also  argued  the 
$50,000  estimate  should  be  reduced  to 
reflect  the  amoimt  a  firm  would  save  on 
costs  associated  with  SEC  registration. 
We  did  not  include  such  costs  as  an 
offset  in  our  estimate,  since  the  firm 
would  still  inciu  them  upon  reaching 
eligibility  for  our  multi-state  exemption. 
The  benefits  of  rule  203A-2(f)  would 
also  include  other  benefits  that  are 
difficult  to  quantify.  Subjecting  Internet 
Investment  Advisers  to  the  cost  of 
registering  temporarily  in  all  states  and 
to  multiple  state  regulation  acts  as  an 
impediment  to  launching  these 
businesses.  Rule  203A-2(f)  would 
benefit  this  segment  of  the  advisory 
industry  by  removing  this  potential 
barrier  to  entry,  and  may  enable  more 
firms  to  offer  these  types  of  Internet- 
based  services.  Other  benefits  include 
the  savings  to  affected  advisers  ttom  the 
cost  of  examinations  by  multiple  states' 
regulators,  as  well  as  the  savings  to  state 
securities  authorities  that  would  no 
longer  examine  these  firms. 

C.  Costs 

Rule  203A-2(f)  would  impose  certain 
costs  on  advisers  relying  on  the 
exemption.  The  Commission  estimated 
that  the  total  cost  to  each  Internet 
Investment  Adviser  to  comply  with  the 
recordkeeping  provision  of  the  new  rule 
would  be  approximately  $138.80,23 


"  S50.000  X  20  =  $1,000,000.  This  figure  does  not. 
however,  include  the  time  to  complete  Form  ADV 
initially  and  the  fees  to  file  Form  ADV  through  the 
lARD.  since  advisers  relying  on  the  exemption  will 
still  incur  these  costs  in  registering  with  us. 
Similarly,  this  figure  does  not  include  state 


registration  fees.  States  impose  notice  filing 
requirements  upon  Commission-registered  advisers 
doing  business  in  their  states,  with  associated  fees 
approximately  equivalent  to  state  registration  fees. 

23  The  Commission  estimated  this  figure  by 
multiplying  the  burden  hours  to  comply  with  the 
proposed  rule's  recordkeeping  requirements  (4 
hours)  by  an  average  hourly  compensation  rate  of 
$34.70.  this  compensation  rate  includes  overhead 
and  is  the  rate  for  an  operations  supervisor  outside 
of  New  York  City,  based  on  a  2000  study  by  the 
Securities  Industry  Association.  The  estimate  of 
burden  hours  is  based  on  the  Commission's 
submission  for  the  proposed  rule  under  the 
Paperwork  Reduction  Act  and  reflects  recent 
discussions  with  counsel  familiar  with  advisers' 


such  that  the  total  cost  for  the  20 
advisers  that  may  be  eligible  for  the  new 
exemption  at  this  time  would  be 
$2,776.2'« 

We  have  concluded  that  the  benefits 
of  rule  203A-2{f)  and  form  amendments 
adopted  today  justify  their  costs. 

V.  Paperwork  Reduction  Act 

As  set  forth  in  the  Proposing  Release, 
certain  provisions  of  rule  203A-2(f)  and 
form  amendments  that  we  are  adopting 
today  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (the  "PRA").^^  The  titles  for 
the  collections  of  information  are 
"Exemption  for  Certain  Investment 
Advisers  Operating  Through  the 
Internet"  and  "Form  ADV,"  both  imder 
the  Advisers  Act.  The  Commission 
submitted  those  collection  of 
information  requirements  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The 
collection  of  information  for  Form  ADV 
has  been  previously  approved  under 
OMB  control  number  3235-0049 
(expires  June  30,  2003).  The  collection 
of  information  for  rule  203A-2(f)  has 
recently  been  approved  by  OMB;  the 
OMB  control  number  is  3235-0559 
(expires  November  30,  2005).  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

A.  Rule  203A-2(f) 

Rule  203A-2(f)  includes  a 
recordkeeping  provision  requiring  an 
adviser  registering  under  the  new  rule  to 
maintain  a  record  demonstrating  that, 
with  the  exception  of  fewer  than  15 
clients  during  the  preceding  12  months, 
all  of  its  clients  obtained  investment 
advice  exclusively  through  the  adviser's 
interactive  Web  site.  This  recordkeeping 
provision  contains  a  new  "collection  of 
information"  requirement  within  the 
meaning  of  the  PRA.  Although  we 
anticipate  that  most  Internet  Investment 
Advisers  would  generate  the  necessary 
records  in  the  ordinary  conduct  of  their 
Internet  advisory  business,  we  believe,^ 
as  discussed  in  the  Proposing  Release, 
that  the  recordkeeping  requirement 
might  impose  a  small  additional  burden 
on  these  advisers. 

In  the  Proposing  Release,  we 
estimated  that  the  recordkeeping  burden 
under  the  proposed  rule  should  not 


recordkeeping  issues.  See  infra  Section  V  of  this 
Release. 

"  20  X  $138.80  =  $2,776. 

"44U.S.C.  3501-3520. 
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exceed  an  average  of  four  hours 
annually  per  Intemet  Investment 
Adviser.  We  also  estimated  that  there 
would  be  approximately  20  potential 
respondents  to  the  collection  of 
information,  for  a  total  burden  of  80 
hours  annually.  We  requested 
comments  on  the  recordkeeping 
requirements,  as  well  as  on  the  number 
of  Intemet  Investment  Advisers  likely  to 
register  with  the  Commission  under  the 
proposed  rule. 

Only  one  commenter  addressed  our 
request  for  comment  on  the 
reasonableness  of  our  estimate  of  the 
recordkeeping  burden  of  the  proposed 
rule.  The  commenter  noted  that  the 
burden  appeared  reasonable  and 
necessary.  As  for  the  number  of  advisers 
likely  to  register  with  us  under  the 
proposed  rule,  four  commenters 
responded  with  views  on  this  issue.  One 
of  the  four  thought  our  estimate  was  too 
low,  suggesting  50  instead.  Another  of 
the  four,  however,  considered  our 
estimate  of  20  too  high.  All  four 
commenters  opined  that  the  number  of 
Intemet  Investment  Advisers  would 
likely  grow  in  the  future. 

Rule  203A-2(f)  is  being  adopted  as 
proposed,  with  the  exception  that  the  de 
minimis  exception  for  non-Internet 
clients  was  revised  to  state  that  an 
adviser  relying  on  the  rule  may  only 
accept  fewer  than  15  such  clients  during 
the  preceding  12  months,  and  the 
adviser  may  not  rely  od  the  rule  if 
another  adviser  with  whom  it  is  in  a 
control  relationship  relies  solely  on  the 
Intemet  adviser's  registration  under  rule 
203A-2(f}  to  register  under  rule  203A- 
2(c).  The  burden  estimate  is  unchanged. 
Providing  the  information  required 
under  rule  203A-2(f)  is  mandatory,  as 
Commission  staff  uses  this  collection  of 
information  in  its  examination  and 
oversight  program.  Responses  to  the 
information  generally  will  not  be  kept 
confidential. 

B.  Form  ADV 

Rule  203A-2(f)  adds  a  new  category  of 
advisers  eligible  for  Commissi^on 
registration  and  requires  that  Form  ADV 
be  amended.  The  addition  of  Intemet 
Investment  Advisers  will  increase  the 
total  burden  under  Form  ADV,  but  these 
advisers'  burden  for  completing  Form 
ADV  would  not  differ  from  that  for 
current  registrants.  The  Commission  has 
revised  its  estimate  of  the  burden  hours 
required  by  Form  ADV  as  a  result  of  a 
change  in  the  number  of  estimated 
respondents.  We  estimated  in  the 
Proposing  Release  that  approximately 
20  Intemet  Investment  Advisers  would 
register  with  the  Commission  imder  the 
proposed  rule,  and  that  each  of  these 
advisers  would  file  one  complete  Form 


ADV  and  one  amendment  annually.  The 
increase  in  the  total  annual  burden  for 
this  collection  of  information  results  in 
a  total  revised  burden  of  46,921  hours. 
We  requested  comments  on  these 
estimates.  As  stated  above,  only  one 
commenter  addressed  our  request  for 
comment  on  the  reasonableness  of  the 
estimated  recordkeeping  burden  of  the 
proposed  rule,  by  noting  that  the 
estimated  burden  appeared  reasonable 
and  necessary. 

Providing  the  information  required  by 
Form  ADV  is  mandatory,  and  responses 
to  the  information  will  not  be  kept 
confidential.  The  amendments  to  Form 
ADV  were  adopted  substantially  as 
proposed,  and  the  burden  estimate  has 
not  changed. 

VI.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

An  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  was  published  in  the 
Proposing  Release.  No  comments  were 
received  on  the  IRFA.  The  Commission 
has  prepared  a  Final  Regulatory 
Flexibility  Analysis  ("FRFA").  in 
accordance  with  5  U.S.C.  604,  regarding 
rule  203A-2(f)  and  the  amendments  to 
Form  ADV.  The  following  summarizes 
the  FRFA. 

The  FRFA  discusses  the  need  for,  and 
objectives  of,  the  new  rule  exempting 
Intemet  Investment  Advisers  from  the 
prohibition  on  Commission  registration. 
Advisory  firms  eligible  for  the 
exemption  will  be  relieved  of  the 
burden  of  temporarily  registering  in 
every  state. 

The  FRFA  also  discusses  the  effect  of 
the  rule  and  rule  amendments  on  small 
entities.  For  purposes  of  the  Advisers 
Act  and  the  Regulatory  Flexibility  Act, 
an  investment  adviser  generally  is  a 
small  entity  if  (i)  it  manages  assets  of 
less  than  $25  million  reported  on  its 
most  recent  Schedule  I  to  Form  ADV; 
(ii)  it  does  not  have  total  assets  of  $5 
million  or  more  on  the  last  day  of  the 
most  recent  fiscal  year  and  (iii)  it  is  not 
in  a  control  relationship  with  another 
investment  adviser  that  is  not  a  small 
entity.  2fi  The  FRFA  states  that  the 
Commission  estimates  that 
approximately  20  advisers  will  be 
affected  by  m'le  203A-2(f).  and  all  20 
are  likely  to  be  small  entities. 

As  discussed  in  the  FRFA,  rule  203A- 
2(f)  imposes  no  new  reporting 
requirements,  but  does  impose 
recordkeeping  requirements  on  advisers, 
including  small  advisers,  that  provide 
advisory  services  through  interactive 
Web  sites.  Rule  203A-2(f)  requires 
advisers  registering  under  the  new  rule 
to  maintain  in  an  easily  accessible  place 


»Rule  0-7  |17  CFR  275.0-7). 


a  record  demonstrating  that,  with  the 
exception  of  fewer  than  15  clients 
during  the  preceding  12  months,  all  of 
its  clients  obtained  investment  advice 
exclusively  through  the  adviser's 
interactive  Web  site.  As  the  FRFA  notes, 
these  advisers  will  likely  generate  these 
records  in  the  ordinary  course  of  their 
business,  and  the  Commission  believes 
they  will  not  incur  any  significant 
burden  under  the  recordkeeping 
requirement.  The  FRFA  also  notes  that 
the  amendments  to  Form  ADV, 
requiring  advisers  relying  on  the 
exemption  to  check  a  box  indicating 
their  eligibility  for  the  exemption, 
would  have  no  measurable  effect  on 
these  advisers. 

The  FRFA  discusses  alternatives 
considered  by  the  Commission  in 
adopting  the  rule  that  might  minimize 
adverse  effects  on  small  advisers, 
including  (a)  the  establishment  of 
differing  compliance  or  recordkeeping 
requirements  or  timetables  that  take  into 
account  resources  available  to  small 
advisers;  (b)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  recordkeeping 
requirements  under  the  new  rule  and 
rule  amendments  for  small  advisers;  (c) 
the  use  of  performance  rather  than 
design  standards;  and  (d)  an  exemption 
from  coverage  of  the  new  rule  and  rule 
amendments,  or  any  part  thereof,  for 
small  advisers. 

The  FRFA  states  that  the  compliance 
and  reporting  requirements  contained  in 
the  new  rule  will  not  impose  a 
significant  burden  on  small  advisers 
relying  on  the  mie.  As  such,  it  does  not 
appear  necessary  to  establish  differing 
compliance  and  reporting  requirements 
for  small  entities.  The  FRFA  also  states 
that  small  advisers  will  likely  generate 
records  to  satisfy  the  compliance  and 
recordkeeping  requirements  in  the 
ordinary  course  of  their  businesses,  and 
as  a  result  it  is  not  necessary  to  clarify, 
consolidate,  or  simplify  these 
requirements.  Regarding  the  use  of 
performance  rather  than  design 
standards,  the  FRFA  discusses  that  the 
rule  uses  performance  standards  in  that 
the  rule  does  not  specify  the  means  by 
which  an  adviser  must  keep  records  to 
demonstrate  its  compliance  with  the 
mIe.  Finally,  the  FRFA  notes  that 
exempting  small  advisers  bora  these 
recordkeeping  requirements  would  be 
inconsistent  with  NSMlA's  allocation  of 
regulatory  responsibility  for  smaller 
advisers  to  the  states,  because  the 
Commission  will  use  these  records  in 
connection  with  its  examination  and 
oversight  program  to  verify  an  adviser's  - 
eligibility  to  register  with  the 
Conmiission  under  the  exemption 
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instead  of  registering  with  state 
securities  authorities. 

The  FRFA  is  available  for  public 
inspection  in  File  No.  S7-10-02.  A  copy 
of  the  FRFA  may  be  obtained  by 
contacting  Marilyn  Barker,  Senior 
Counsel.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0506. 

Vn.  statutory  Authority 

The  Commission  is  adopting  new  rule 
203A-2(f)  pursuant  to  the  authority  set 
forth  in  section  203A(c)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-203A(c)]. 

List  of  Subjects  in  17  CFR  Parts  275  and 
279 

Investment  advisers,  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Rule  and  Rule  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(ll)(F).  80b- 
2(a){17).  80b-3A.  80b-4.  80b-6(4).  80b-6a, 
aob-ll.  unless  otherwise  noted. 

***** 

2.  Section  275.203A-2  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  275.203A-2    Exemptions  from  prohibition 
on  Commission  registration. 
•        •        *        •        • 

(f)  Intemet  investment  advisers.  (1) 
An  investment  advis»  that: 

(i)  Provides  investment  advice  to  all 
of  its  clients  exclusively  through  an 
interactive  website,  except  that  the 
investment  adviser  may  provide 
investment  advice  to  fewer  than  15 
clients  through  other  means  during  the 
preceding  twelve  months; 

(ii)  Maintains,  in  an  easily  accessible 
place,  for  a  period  of  not  less  than  five 
years  from  the  filing  of  a  Form  ADV  that 
includes  a  representation  that  the 
adviser  is  eligible  to  register  with  the 
Commission  xmder  paragraph  (f)  of  this 
section,  a  record  demonstrating  that  it 
provides  investment  advice  to  its  clients 
exclusively  through  an  interactive 
website  in  accordance  with  the  limits  in 
paragraph  (f)(l)(i)  of  this  section;  and 

(iii)  Does  not  control,  is  not  controlled 
by,  and  is  not  imder  common  control 
with,  another  investment  adviser  that 
registers  with  the  Commission  under 
paragraph  (c)  of  this  section  solely  in 


reliance  on  the  adviser  registered  under 
paragraph  (f)  of  this  section  as  its 
registered  -adviser 

(2)  For  purposes  of  paragraph  (f)  of 
this  section,  interactive  website  means  a 
website  in  which  computer  software- 
based  models  or  applications  provide 
investment  advice  to  clients  based  on 
personal  information  each  client 
supplies  through  the  website. 

(3)  An  investment  adviser  may  rely  on 
the  definition  of  client  in 
§  275.203(b)(3)-l  in  determining 
whether  it  provides  investment  advice 
to  fewer  than  15  clients  imder  paragraph 
(f)(l)(i)  of  this  section. 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

3.  The  authority  citation  for  Part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940. 15  U.S.C.  80b-l.  et  seq. 

4.  Form  ADV  (referenced  in  §  279.1)  is 
amended  by: 

a.  Revising  Item  2e.  of  Instructions  for 

PartlA; 

b.  Revising  the  last  sentence  of  the 
third  undesignated  paragraph  of  Item  2f. 
of  Instructions  for  Part  lA; 

c.  Revising  the  third  imdesignated 
paragraph  "of  Item  2g.  of  Instructions  for 
PartlA; 

d.  Redesignating  Item  2h.  as  Item  21. 
of  Instructions  for  Part  1  A; 

e.  Adding  a  new  Item  2h.  of 
Instructions  for  Part  lA; 

f.  In  newly  designated  Item  2i.. 
revising  the  phrase  "box  11"  to  read 
"box  12"  in  the  two  places  it  appears; 

g.  In  Part  lA  revising  the  introductory 
text  of  paragraph  A,  and  paragraphs 
A(10)andA(ll); 

h.  In  Part  lA.  adding  paragraph  A(12); 
and 

i.  In  Schedule  D,  revising  the  heading 
"Section  2.A(10)  SEC  Exemptive  Order  " 
to  read  "Section  2.A(11)  SEC  Exemptive 
Order". 

The  revisions  and  additions  read  as 
follows: 

Note:  The  text  of  Form  ADV  does  not  and 
the  amendments  to  it  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Form  ADV 

•        •        *        •        • 

Form  ADV:  Instructions  for  Part  lA 

***** 

2.  Item  SEC  Registration 
***** 

e.  Item  2.A(7):  Affiliated  Adviser.  You 
may  check  box  7  only  if  you  are  eligible 
for  the  affiliated  adviser  exemption  from 


the  prohibition  on  SEC  registration.  See 
SEC  mle  203A-2(c).  You  are  eligible  for 
this  exemption  if  you  control,  are 
controlled  by,  or  are  under  common 
control  with  an  investment  adviser  that 
is  registered  with  the  SEC,  and  you  have 
the  same  principal  office  and  place  of 
business  as  that  other  investment 
adviser.  Note  that  you  may  not  rely  on 
the  SEC  registration  of  an  Intemet 
investment  adviser  under  rule  203A-2(f) 
in  establishing  eligibility  for  this 
exemption.  See  SEC  rale  203A-2(f)(iii). 
If  you  check  box  7,  you  must  also 
complete  Section  2.A(7)  of  Schedule  D. 
f.  Item  2.A(8):  Newly-Formed  Adviser. 


*  *  *  If  you  indicate  on  that 
amendment  (by  checking  box  12)  that 
you  are  not  eligible  to  register  with  the 
SEC,  you  also  must  at  that  same  time 
file  a  Form  ADV-W  to  withdraw  your 
SEC  registration. 

g.  Item  2.A(9):  Multi-State  Adviser. 


If,  at  the  time  you  file  your  annual 
updating  amendment,  you  are  required 
to  register  in  less  than  25  states  and  you 
are  not  otherwise  eligible  to  register 
with  the  SEC,  you  must  check  box  12  in 
item  2.A.  You  also  must  file  a  Form 
ADV-W  to  withdraw  your  SEC 
registration.  See  Part  lA  Instractions  2.i. 

n.  Item  2.A(10):  Intemet  Investment 
Adviser.  You  may  check  box  10  only  if 
you  are  eligible  for  the  Intemet  adviser 
exemption  horn  the  prohibition  on  SEC 
registration.  See  SEC  rule  203A-2(f). 
You  are  eligible  for  this  exemption  if: 

•  You  provide  investment  advice  to 
your  clients  through  an  interactive  Web 
site.  An  interactive  Web  site  means  a 
Web  site  in  which  computer  software- 
based  models  or  applications  provide 
investment  advice  based  on  personal 
information  each  client  submits  through 
the  Web  site.  Other  forms  of  online  or 
Intemet  investment  advice  do  not 
qualify  for  this  exemption. 

•  You  provide  investment  advice  to 
all  of  your  clients  exclusively  through 
the  interactive  Web  site,  except  that  you 
may  provide  investment  advice  to  fewer 
than  15  clients  through  other  means 
during  the  previous  12  months;  and 

•  You  maintain  a  record 
demonstrating  that  you  provide 
investment  advice  to  your  clients 
exclusively  through  an  interactive  Web 
site  in  accordance  with  these  limits. 


PartlA 


Item  2  SEC  Registration 
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A.  To  register  (or  remain  registered) 
with  the  SEC,  you  must  check  at  least 
one  of  the  Items  2.A(1)  through  2.A(11). 
below.  If  you  are  submitting  an  annual 
updating  amendment  to  your  SEC 
registration  and  you  are  no  longer 
eligible  to  register  with  the  SEC,  check 
Item  2.A(12).  You: 
•        *        *        •        • 

D  (10)  Are  an  Internet  investment 
adviser  relying  on  rule  203A-2(f); 


See  Part  lA  Instructions  2.h.  to 
determine  whether  you  should  check 
this  box. 

D  (11)  Have  received  an  SEC  order 
exempting  you  from  the  prohibition 
against  registration  with  the  SEC; 

If  you  checked  this  box,  complete 
Section  2.A(1 1)  of  Schedule  D. 

D  (12)  Are  no  longer  eligible  to  remain 
registered  with  the  SEC. 


See  Part  lA  Instructions  2.i.  to 
determine  whether  you  should  check 
this  box.  I 


Dated:  December  12.  2002. 
'  By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-31843  Filed  12-17-02;  8:45  am) 
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Part  V 


Federal  Emergency 
Managment  Agency 


44  CFR  Part  208 

National  Urban  Search  and  Rescue 

Response  System;  Proposed  Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  208 
RIN  3067-AC93 

NatkMial  UrtMn  Search  and  Rescue 
Response  System 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

summary:  We  (FEMA)  propose  to 
standardize  the  financing, 
administration  and  operation  of  the 
National  Urban  Search  and  Rescue 
Response  System,  a  cooperative  effort  of 
FEMA,  participating  State  emergency 
management  agencies  and  local  public 
safety  agencies  across  the  country.  The 
proposed  rule  addresses  the  relationship 
between  Urban  Search  &  Rescue  (US&R) 
Task  Forces  and  FEMA,  funding  for 
preparedness  and  response  activities, 
including  the  acquisition  of  equipment 
and  supplies  and  training. 
DATES:  We  invite  yoin  comments  on  this 
proposed  rule  and  will  accept  them 
through  February  3,  2003. 
ADDRESSES:  Please  send  comments  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington.  DC  20472, 
(facsimile)  (202)  646-4536,  or  (e-mail) 
rules@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Tamillow,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  326,  Washington,  DC  20472,  (202) 
646-2549,  or  (e-mail) 
michael.tamillow@fema.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  303  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  42  U.S.C. 
5144,  authorizes  the  President  of  the 
United  States  to  form  emergency 
support  teams  of  Federal  personnel  to 
be  deployed  in  an  area  affected  by  a 
major  disaster  or  emergency.  T  he 
President  delegated  this  function  to  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  under 
Executive  Order  12148.  Section  306(a) 
of  the  Stafford  Act  authorizes  the 
Federal  Emergency  Management  Agency 
to  accept  and  use  the  services  or 
facilities  of  any  State  or  local 
govenmient,  or  of  any  agency,  officer  or 
employee  thereof,  with  the  consent  of 
such  government  in  the  performance  of 
its  responsibilities  under  the  Stafford 
Act.  Section  306(b)  authorizes  the 


Director  to  appoint  and  fix  the 
compensation  of  temporary  personnel 
without  regard  to  U.S.  Code  provisions 
governing  appointments  in  the 
competitive  service.  Section  403(a)(3)(B) 
provides  further  that  the  President  may 
authorize  Federal  agencies  to  perform 
work  on  public  or  private  lands 
essential  to  save  lives  and  protect 
property,  including  search  and  rescue 
and  emergency  medical  care,  and  other 
essential  needs.  Under  section  621(c) 
the  Director  may  accept  and  use  the 
services  of  State  or  local  governments, 
and  use  voluntary  services  by 
individuals  or  organizations  as  needed. 

We  <  (FEMA)  established  the  National 
Urban  Search  and  Rescue  Response 
System  (National  US&R  Response 
System)  under  these  authorities.  The 
system  provides  specialized  lifesaving 
assistance  during  major  disasters  or 
emergencies  that  the  President  declares 
under  the  Stafford  Act.  US&R 
operational  activities  include  locating, 
extracting  and  providing  on-site  medical 
treatment  to  victims  trapped  in 
collapsed  structures,  weapons  of  mass 
destruction  events,  and  when  assigned, 
incident  command  or  coordination  of 
other  operational  activities. 

Created  in  consultation  with  State 
emergency  management  agencies  and 
local  public  safety  agencies,  the  system 
is  built  around  a  core  of  Task  Forces 
prepared  to  deploy  immediately  and 
initiate  US&R  operations  at  FEMA's 
direction.  The  Task  Forces  are  staffed 
primarily  by  local  Bre  department  and 
emergency  services  personnel  who  are 
experienced  in  collapsed  structiue 
search  and  rescue  operations,  incident 
management,  and  other  emergency 
operational  activities.  On  activation  by 
FEMA,  US&R  Task  Forces  are  activated 
as  temporary  federal  resources. 

The  system  presently  comprises  28 
Task  Forces  in  19  States,  each  of  which 
is  sponsored  by  a  State  agency  or  local 
public  safety  agency  (Sponsoring 
Organization).  While  the  Sponsoring 
Organizations  are  solely  responsible  for 
the  administrative  management  of  their 
respective  Task  Forces,  many  invite 
other  public  safety  agencies  in  their 
vicinity  to  contribute  personnel  and 
other  resources  to  the  Task  Force.  These 
agencies  are  Participating  Agencies. 

FEMA  provides  financial  support  in 
the  form  of  grants  or  cooperative 
agreements  (Grants)  to  each  of  the 
Sponsoring  Organizations  under  the 
disaster  preparedness  authorities  of  the 
Stafford  Act.  The  Sponsoring 
Organizations  use  these  grants  to  train 
Task  Force  personnel,  maintain  a  state 


of  readiness  and  to  acquire  necessary 
equipment  and  supplies.  We  award  and 
administer  Grants  under  44  CFR  Part  13i. 
In  return  for  this  financial  support,  each 
Task  Force  must  be  available  for 
deployment  as  a  federal  resource  when 
activated  by  FEMA.^  Task  Forces  also 
must  maintain  minimum  training 
requirements  that  we  prescribe. 

Separate  non-standardized 
Memoranda  of  Agreement,  which  were 
individually  negotiated  at  different 
stages  in  the  system's  development, 
govern  the  relationship  between  FEMA 
and  each  of  the  US&R  Task  Forces.  In 
addition,  we  required  the  Task  Forces  to 
enter  into  separate  Cooperative 
Agreements  on  forms  that  our  Office  of 
Financial  Management  prescribed.  As 
the  National  US&R  Response  System 
has  matured,  the  participants  have 
concluded  that  it  is  desirable  to 
standardize  these  relationships  through 
a  set  of  comprehensive  regiilations.  We 
developed  the  proposed  rule  with  the 
assistance  of  the  National  Urban  Search 
and  Rescue  Advisory  Committee  and  its 
Legal  Issues  Working  Group. 

Adoption  of  the  proposed  rule  will 
enable  us  to  standardize  our  agreements 
with  the  Task  Forces.  Following 
adoption  of  the  final  rule,  we  will  ask 
each  of  the  Task  Forces  to  enter  into  a 
new,  streamlined  MOA  as  well  as  a 
Preparedness  Cooperative  Agreement,  as 
described  in  subpart  B  of  the  proposed 
rule  and  a  Response  Cooperative 
Agreement,  as  described  in  subpart  C  of 
the  proposed  rule.  These  new, 
standardized  agreements  will  dociunent 
our  relationship  with  the  Sponsoring 
Organizations. 3 

Organization  of  the  Proposed  Rule 

We  divide  the  proposed  rule  into  five 
subparts.  Subpart  A  addresses  the 


■  Throughout  this  preamble  and  the  proposed  rule 
the  tenns  "we",  "our"  and  "us"  mean  FEMA. 


^  The  Task  Forces  also  respond  to  disasters  and 
emergencies  in  their  home  states  as  State  resources. 
FEMA  does  not  directly  reimburse  Task  Forces  for 
the  costs  that  they  incur  when  deploying  in  their 
home  state,  although  in  a  State  deployment  Task 
Forces  may  use  equipment  that  they  purchased 
with  FEMA  grant  hinds  and  federal  property  that 
is  in  their  custody.  Subpart  C  of  this  Proposed  Rule 
does  not  cover  in-state  deployment  of  US&R      ^ 
resources.  However,  federal  reimbursement  for  the 
cost  of  an  in-stale  deployment  may  be  available 
through  FEMA's  I>ublic  Assistance  Program  under 
regulations  published  at  44  CFR  Part  206.  In 
addition,  the  Office  of  Foreign  Disaster  Assistance 
of  the  U.S.  Agency  for  International  Development 
(USAID)  often  uses  the  services  of  US&R  Task 
Forces  to  deliver  humanitarian  assistance  abroad 
under  agreements  to  which  FEMA  is  not  a  party. 
The  Proposed  Rule  would  not  affect  the 
relationships  between  USAID  and  the  Task  Forces. 

^  Following  adoption  of  the  final  rule.  FEMA  also 
expects  to  release  an  Administrative  Manual,  which 
will  contain  system  policies  and  explain  other 
federal  regulations,  and  will  govern  the  operation 
of  the  National  US&R  Response  System.  The 
Administrative  Manual  will  be  updated 
periodically. 


organization  of  the  Nationed  US&R 
System,  explains  the  relationship  among 
the  various  components  of  the  system, 
incorporates  by  reference  certain 
provisions  of  other  FEMA  regulations 
and  provides  for  sanctions  if  US&R 
regulations  and  directives  are  violated. 

Subpart  B  describes  the  process 
throu^  which  we  provide  grant  funds 
to  the  Sponsoring  Organizations  to 
maintain  Task  Force  readiness. 
Sponsoring  Organizations  use  these 
grant  funds  to  administer  the  Task 
Forces,  provide  initial  and  reciurent 
training^,  and  to  acquire  and  maintain  a 
uniform  cache  of  equipment  and 
supplies.  Following  adoption  of  the 
final  rule,  we  will  ask  each  Task  Force 
to  enter  into  a  Preparedness  Cooperative 
Agreement  with  us.  From  time  to  time 
FEMA  will  purchase  equipment  and 
supplies  for  each  Task  Force. 

Subpart  C  addresses  the  deplojonent 
of  Task  Forces  as  a  federal  resource  and 
the  reimbursement  of  the  Sponsoring 
Organizations  for  the  costs  that  they 
incur  as  a  result  of  these  deployments. 
This  subpart  also  explains  the  Response 
Cooperative  Agreement  that  we  will  ask 
each  Sponsoring  Organization  to  sign 
following  adoption  of  the  final  rule. 

Subpart  D  establishes  the  procedures 
by  which  Sponsoring  Organizations  may 
present  claims  to  FEMA  for 
reimbursement  of  costs  incurred  when 
we  use  the  Task  Forces  as  federal 
resources,  the  timeframes  in  which  they 
must  present  such  claims,  and  any 
appeals. 

A  glossary  of  defined  terms  that  we 
use  throughout  the  rule  and  in  subpart 
A  appears  in  section  208.2.  Sub- 
glossaries  of  defined  terms  used  in 
subsequent  subparts  of  the  rule  appear 
in  sections  208.22  (subpart  B),  208.32 
(subpart  C),  and  208.52  (subpart  D). 

Sectional  Analysis 

The  sectional  analysis  does  not 
explain  the  provisions  of  each  section  of 
the  proposed  rule.  We  believe  that  most 
provisions  are  self-explanatory.  We 
focus  on  providing  a  detailed 
explanation  of  the  cost  neutrality  and 
personnel  reimbursement  provisions  of 
subpart  C  because  we  believe  that  they 


*  FEMA  is  authorized  by  sections  306(a)  and 
621(c)  of  the  Stafford  Act,  42  U.S.C.  §§  5149(a). 
5197(c)  to  federalize  US&R  Task  Forces  to 
participate  in  preparedness  activities.  US&R  teams 
are  periodically  federalized  to  participate  in  FEMA 
sanctioned  training  exercises,  also  known  as 
mobilization  exercises.  During  these  periods,  they 
are  not  Activated,  within  the  meaning  of  section 
208.2  of  the  proposed  rule  and  therefore  the 
provisions  of  subpart  C  do  not  apply  to  FEMA 
sanctioned  training  exercises.  Funding  for 
participation  in  FEMA  sanctioned  training  exercises 
may  be  available  under  section  208.24(b)  of  the 
proposed  rule. 


are  more  complex  than  other  provisions 
of  the  proposed  rule.  We  welcome  your 
questions  and  comments  about  any  of 
the  provisions  in  the  proposed  rule  or 
this  preamble.  We  will  address  them  in 
the  preamble  to  the  final  rule. 

Section  208.33  sets  forth  the 
principles  imder  which  we  will 
reimburse  Sponsoring  Organizations  for 
participating  in  Alerts  and  Activations. 
Subsection  (a)  expref'^es  our  policy  that 
participation  in  Aler  s  and  Activations 
be  cost  neutral  to  S'.  onsoring 
Organizations  and  l^articipating 
Agencies.  This  commitment  is  critical  to 
securing  the  participation  of  system 
resources.  It  is  uiueasonable  to  put  local 
fire  departments,  which  are  the, 
predominant  sponsors  of  the  Task 
Forces,  at  risk  for  the  cost  of  providing 
emergency  services  outside  of  their 
respective  jurisdictions.  Payments  are 
subject  to  44  CFR  part  13,  particularly 
sections  13.21  (payment)  and  13.22 
(allowable  cost).  Section  13.22 
incorporates  various  Office  of 
Management  and  Budget  circulars  that 
address  allowable  cost.  However,  in  the 
event  of  a  conflict  between  this 
regulation  and  44  CFR  part  13  or  the 
0MB  Circulars,  this  regulation  would 
control. 

Section  208.39  explains  how  we  will 
compensate  Sponsoring  Organizations 
for  personnel  costs  during  Activations. 
In  order  to  imderstand  section  208.39. 
one  must  first  understand  the 
employment  relationships  among 
FEMA,  the  Sponsoring  Organization  or 
Participating  Agency  and  the 
individual.  When  we  deploy  individual 
members  of  US&R  Task  Forces  we 
appoint  them  into  federal  service  as 
Excepted  Temporary  Federal  Volunteers 
and  they  work  under  our  direction  and 
control  for  the  dtuation  of  the 
deployment.  However,  Task  Force 
members  who  are  regularly  employed 
by  a  Sponsoring  Organization  or 
Participating  Agency  retain  their 
concurrent  employment  relationship 
with  their  usual  employers.*  The 
maintenance  of  this  conciuxent 
employment  relationship  is  a 
fundamental  principle  of  the  National 
US&R  System,  which  dates  from  the 
inception  of  the  system.  We  adopted  the 
principle  after  consultations  with  tlie 
States,  local  governments  and  public 
safety  employee  organizations  and  we 
intend  it  to  prevent  Task  Force  members 


*ln  some  cases,  the  relationship  between  the 
individual  and  the  Sponsoring  Organization  or 
Participating  Agency  is  a  contractual  relationship  or 
a  volunteer  relationship.  These  regulations  do  not 
create  a  common  law  employment  relationship 
between  an  individual  and  a  Sponsoring 
Organization  or  Participating  Agency  where  none 
otherwise  exists. 


from  suffering  a  break  in  their  service  to 
the  usual  employer  while  away  on  the 
federal  deployment.  While  on  a  federal 
deployment,  these  Task  Force  members 
receive  pay  and  benefits  from  their 
usual  employers  during  the  federal 
deployment  just  as  they  would  if  they 
were  not  Activated. 

Section  208.39(a)  provides  that  we 
will  reimburse  the  Sponsoring 
Organization  for  personnel  costs  that 
result  from  the  Activation  and  are 
consistent  with  these  regulations.  The 
Sponsoring  Organization  is  responsible 
for  reimbmsing  the  personnel  costs  of 
its  Participating  Agencies  in  accordance 
with  the  provisions  of  section  208.39. 

Section  208.39(b)  speaks  to  how  we 
will  compensate  Sponsoring 
Organizations  for  overtime  costs  that 
might  not  have  been  incurred  but  for  the 
federal  deployment.  Section  7(k)  of  the 
Fair  Labor  Standards  Act  exempts 
public  safety  organizations  from  paying 
their  employees  overtime  under  certain 
circumstances.  As  interpreted  by 
Department  of  Labor  regulations  and 
court  decisions,  the  section  7(k) 
exemption  does  not  apply  imless  the 
employee  in  question  is  trained  in  fire 
protection,  has  the  legal  authority  and 
responsibility  to  engage  in  fire 
suppression,  is  employed  by  a  public 
safety  agency  engaged  in  fire 
suppression  and  actually  engages  in  fire 
suppression  at  least  80%  of  the  time. 

The  scope  of  section  7{k)  is  frequently 
litigated  and  is  sometimes  narrowed  as 
a  result  of  litigation.  After  reviewing 
section  7(k),  the  Department  of  Labor 
regulations  and  court  decisions,  we  are 
uncertain  whether  the  rescue  activities 
undertaken  by  US&R  Task  Forces  are 
analogous  to  fire  suppression.  We  also 
note  dbat  some  Task  Force  personnel 
will  not  fall  within  the  section  7(k) 
exemption  because  they  are  not 
regularly  employed  in  fire  suppression. 
It  would  be  unfair  not  to  compensate 
these  individuals  at  an  overtime  rate, 
when  fellow  members  of  their  Task 
Force,  who  may  be  volunteers  or  part- 
time  fire  service  employees,  are 
compensated  at  an  overtime  rate.  For 
these  reasons,  we  propose  to  disregard 
the  section  7(k)  exemption  in 
reimbiu'sing  personnel  costs  and 
reimburse  Sponsoring  Organizations  for 
regular  wages  and  overtime  wages  as 
described  in  section  208.39(d),  (e)  and 
(f).«  This  will  not  create  a  windfall  for 
Sponsoring  Organizations  and 
Participating  Agencies.  The  Sponsoring 
Organizations  cannot  bill  FEMA  for 


s  Section  208.40(b)  of  the  Proposed  Rule 
addresses  reimbursement  for  differential  pay  in. 
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personnel  costs  in  excess  of  those  that 
they  actually  and  normally  incur. 

Section  208.39(c)  establishes  a 
uniform  24-hour  tour  of  duty  during  the 
federal  deployment.  We  propose  to 
reimburse  the  Sponsoring  Organizations 
for  24  hours  of  pay  for  each  day  that  a 
Task  Force  member  is  deployed,  from 
his  or  her  arrival  at  the  pre-deployment 
staging  area  (Point  of  Arrival)  ^  imtii  his 
or  her  release  from  service  (Point  of 
Return).  This  is  known  as  "portal  to 
portal"  pay.  We  are  not  establishing  a 
different  rate  of  reimbursement  for  meal 
periods  or  scheduled  sleep  periods. 
Once  deployed,  all  Task  Force  members 
must  be  available  for  immediate 
response  twenty-four  hours  a  day  during 
the  entire  deployment  period.  Meal 
periods  and  sleep  periods  will  be 
interrupted  if  Task  Force  members  are 
needed  to  engage  in  vital  lifesaving 
activities,  just  as  they  are  in  the 
firehouse. 

Fundamentally,  we  believe  that 
search  and  rescue  professionals  who  are 
expected  to  respond  on  a  moment's 
notice  at  any  time  during  a  24-hour 
period  should  be  compensated  for  24 
hours  of  work.  Activated  Task  Force 
Members  often  work  the  first  24  to  48 
hours  of  the  Activation  continuously,  as 
this  initial  period  involves  packaging 
the  Task  Force  for  transport,  loading 
and  unloading  equipment,  attending 
briefings,  receiving  and  adjusting  to 
changes  in  operational  objectives, 
establishing  the  base  of  operations  and 
initiating  the  search  for  live  victims. 
Once  the  search  begins,  we  control  Task 
Force  activities  during  the  entire  24 
-hour  period  and  they  must  be  available 
for  immediate  response  at  any  time. 

Section  208.39(g)  provides  for  the 
reimbursement  of  backfill  expenses.  The 
National  US&R  System  depends  upon 
the  voluntary  participation  of  public 
safety  agencies.  We  recognize  that  these 
pubUc  safety  agencies  may  be  short- 
handed  when  some  of  their  personnel 
are  away  on  a  federal  deployment.  If  a 
public  safety  agency  ordinarily  backfrUs 
a  position  in  situations  where  a  regular 
employee  is  unavailable  for  a  period,  of 
time  similar  to  that  spent  on  a  US&R 
deployment,  e.g..  Family  and  Medical 
Leave,  participation  in  an  extended 
mutual  aid  assignment,  injury  or 
disability,  then  it  may  bill  us  for  the  cost 
of  backfilling  the  position  for  the  period 
that  the  incumbent  is  away  on  a  federal 


'Certain  Task  Force  members  who  are  Activated 
will  not  report  to  a  pre-deployment  staging  area  but 
we  tvill  instruct  them  to  travel  to  the  incident 
location  directly  from  their  home  or  regular  place 
of  work.  These  individuals  are  Activated  when  they 
leave  their  home  or  regular  place  of  business  and 
we  will  adjust  the  "portal  to  portal"  pay  of  these 
individuals  accordingly. 


deployment.  We  propose  to  reimburse 
for  incremental  overtime  salary  and 
benefit  expenses  associated  with  the 
replacement  employee.  We  do  not 
believe  that  it  would  be  proper  to 
reimburse  the  backfilling  agency  for  the 
regular  salary  and  overtime  cost  of  the 
replacement  employee  because  the 
public  safety  agency  would  have  to  pay 
this  cost  if  the  federal  deployment  had 
not  occurred. 

National  Environmental  Policy  Act. 
44  CFR  10.8(d)(2)(ii)  categorically 
excludes  actions  that  qualify  for 
categorical  exclusion,  such  as  the 
preparation,  revision,  and  adoption  of 
regulations,  and  specifically  44  CFR 
10.8(d)(2)(xviii)(C),  which  relates  to 
planning  and  administrative  activities 
in  support  of  emergency  and  disaster 
response  and  recovery,  including 
deployment  of  urban  search  and  rescue 
teams.  We  have  not  prepared  an 
environmental  assessment  or 
environmental  impact  statement  for  this 
proposed  rule. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  58  FR 
51735,  October  4, 1993,  a  significant 
regulatory  action  is  subject  to  0MB 
review  and  the  requirements  of  the 
Executive  Order.  Section  3(0  of  the 
Executive  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
may  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  proposed  rule  could  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  but  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  The  rule  would 
establish  the  relationship  between 
Urban  Search  &  Rescue  (US&R)  Task 
Forces  and  FEMA,  funding  for 
preparedness  and  response  activities, 
including  the  acquisition  of  equipment 
and  supplies  and  training,  and  the 
eligibility  of  Task  Forces  to  receive  and 
maintain  federal  excess  property. 


Average  aimual  Federal  cooperative 
agreements  with  US&R  teams  do  not 
currently  exceed  $100  million. 
However,  we  anticipate  that  the 
Congress  may  appropriate  funds 
exceeding  $100  million  to  augment  the 
equipment  and  human  resources 
available  for  search  and  rescue 
operations.  Although  the  funding  to 
support  US&R  teams  may  exceed  $100 
million,  the  rule  would  not  impose 
conditions  on  the  recipients  or  their 
sponsoring  organizations  that  would 
exceed  $100  million  aimually,  or  would 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities. 

We  know  of  no  other  conditions  that 
would  qualify  the  rule  as  a  "significant 
regulatory  action"  within  the  definition 
of  section  3(f)  of  the  Executive  Order.  To 
the  extent  possible,  this  rule  adheres  to 
the  principles  of  regulation  as  set  forth 
in  Executive  Order  12866.  The  Office  of 
Management  and  Budget  has  not 
reviewed  this  rule  under  the  provisions 
of  the  Executive  Order. 

Paperwork  Reduction  Act  of  1 995 

FEMA  has  determined  that  the 
implementation  of  this  rule  is  subject  to 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501-3520.  As  the  Paperwork 
Reduction  Act  of  1995  requires  and 
concurrently  with  this  proposed  rule, 
we  have  submitted  a  request  for  Office 
of  Management  and  Budget  (OMB) 
review  and  approval  of  a  new  collection 
of  information,  which  is  contained  in 
this  proposed  rule.  OMB  will  process 
this  request  for  collection  of  information 
and  notice  for  comment  under  its 
clearance  procedtu^s  in  5  CFR  1320.11. 
The  collection  of  information  complies 
with  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3506(c)(2)(A}.  We  invite  the  general 
public  to  comment  on  the  collection  of  ' 
information. 

Collection  of  Information 

Title:  Urban  Search  and  Rescue 
Program. 

US&R  grant  application  forms 
approved  by  OMB  under  Control 
Number  3067-0206,  which  expires 
February  29,  2004.  are: 

Form  Numbers:  SF  424,  Application 
for  Federal  Assistance;  FEMA  Form  20- 
10,  Financial  Status  Report;  FEMA  Form 
20-16,  Summary  Sheet  for  Assurances 
and  Certifications;  FEMA  Form  20-16A, 
Assurances — Non-Construction 
Programs;  FEMA  Form  20-16C, 
Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 


Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  FEMA  Form 
20-20,  Budget  Information — Non- 
Construction  Programs;  and  SF  LLL. 
Disclosure  of  Lobbying  Activities. 

Abstract:  This  information  collection 
is  to  implement  the  National  Urban 
Search  and  Rescue  System  (US&R),  by 
which  FEMA  provides  specialized 
lifesaving  assistance  during  major 
disaster  or  emergency.  US&R 


operational  activities  include  locating, 
extracting  and  providing  on-site  medical 
treatment  to  victims  trapped  in 
collapsed  structures,  weapons  of  mass 
destruction  events,  and  when  assigned, 
incident  command  or  coordination  of 
other  operational  activities.  In  order  to 
implement  the  US&R  program  FEMA 
must  collect  certain  types  of 
information,  including  grant 
applications,  budget  and  budget 


narrative,  financial  status  reports, 
assurances  and  certifications, 
performance  information,  and  requests 
for  advances  or  reimbursement  on  forms 
previously  approved  by  OMB  under 
Control  Number  3067-0206. 

Affected  Public:  State,  local  and 
Indian  tribal  governments. 

Estimated  Total  Annual  Burden 
Hours:  803  hours.  A  breakdown  of  the 
burden  follows: 


FEMA  forms 

No.  of  respond- 
ers 

(A) 

Frequency  of  re- 
sponse 

(B) 

Hours  per  response  and 
recordkeeping 

(C) 

Annual  burden 
hours 

(A  X  B  X  C) 

The  following  forms  were  approved  under  3067-0206: 

28 
28 
28 

28 
28 

28 

1 
1 
1 

1 
2 

2 

1  hour         

28 

SF-424  Application  for  Federal  Assistarx» 

1  hour 

28 

FEMA  Form  20-10  Financial  otatus  nepon 

FEMA  Forms  20-16,  20-1 6A,  20-1 6C.  Summary  Sheet 
for  Assurances  and  Certifications. 

30  minutes    

14 

10  minutes  

5 

SF  LLL,  Disclosure  ot  Loooying  Acitvuies  

FEMA  Form  20-20.  Budget  Infonnation  Non-Construc- 
tion Programs  and  Budget  Narrative. 
SF  270,  Request  for  Advance  or  Reimbursement 

9  hours  

504 

4  hours  « 

224 

Subtotal  

224 

803 

OMB  Number:  New. 

Abstract:  In  order  to  implement  the 
US&R  program  FEMA  must  collect 
certain  types  of  information  not 
included  in  OMB  Control  Number 


3067-0206,  including  memoranda  of 
agreement,  program  narrative 
statements,  grant  awards,  progress 
reports,  extension  or  change  requests, 
closeout  information  and  audits. 


Affected  Public:  State,  local^and 
Indian  tribal  governments. 

Estimated  Total  Annual  Burden 
Hours:  1181  hours.  A  breakdown  of  the 
burden  follows: 


FEMA  forms 


The  following  are  new  collections: 

Nanative  Statement 

Progress  Reports ••• 

Extension  or  Change  Requests 

Audits  of  States,  Local  Governments,  and  Non-Profit  Organiza- 
tions   

Memoranda  of  Agreement 


Subtotal 


Total 


No.  of  respond- 
ents 
(A) 


28 

28 

5 

28 
28 


Frequency  of  re- 
sponse 
(B) 


145 


369 


Hours  Per  re- 
sponse and  rec- 
ordkeeping.(C) 


4 
2 
1 

30 

8 


Annual  t>urden 

hours 

(A  X  B  X  C) 


224 

112 

5 

840 

8 


1181 


1964 


e  After  we  publish  the  final  US&R  mle  we  will  prepare  a  standardized,  streamlined  memorandijm  of  agreemenHnc^ 
US&R  Advisory  Committee,  which  represents  the  28  US&R  sponsonng  organizations,  and  other  interested  parties.  When  completed  we  win 
make  a  second  Paperwork  Reduction  Act  submission  to  OMB. 


Estimated  times  and  costs:  The 
approximate  aimual  salary  of  State  and 
local  staff  who  will  complete  the  forms 
is  $35,000.  The  approximate  hourly  rate 
of  pay  is  $18.90  ($35,000  divided  by 
1850  hours).  The  total  cost  to  grantees 
is  estimated  to  be  $37,498, 

The  cost  to  FEMA  is  largely 
Headquarters  grants  personnel  salary 
costs  because  reviewing  and  analyzing 
the  information  collected  by  these 
forms — for  all  FEMA  grant  programs, 
not  just  US&R  grants — is  a  significant 
portion  of  their  annual  work.  We 
estimate  that  for  the  US&R  program 
Headquarters  would  expend 


approximately  672  hours  on  analysis,  or 
an  average  of  24  hoius  per  program.  We 
estimate  the  cost  to  FEMA  to  be  $14,112 
(672  hours  times  $21  per  hour  of  staff 
work).  Printing  costs  are  minimal 
because  the  forms  are  available  in 
electronic  format. 

The  total  annual  estimated  time  and 
costs  are  1984  hoius  and  $37,498  cost  to 
applicants  and  $14,112  cost  to  FEMA. 
This  calculation  is  based  on  the  nimiber 
of  burden  hours  for  each  type  of 
information  collection/form,  as 
indicated  above,  and  the  estimated  wage 
rates  for  those  individuals  responsible 
for  collecting  the  information  or 


completing  the  forms.  The  new 
collection  is  required  for  sound  grants 
management  and  compliance  with  OMB 
Circulars  and  FEMA  regulations. 

Comments:  We  solicit  your  written 
comments  to:  (a)  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  evaluate  the 
accvuacy  of  our  estimate  of  the  burden 
of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

AOOftESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Plaiming  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW.,  room  316,  Washington.  DC 
20472,  or  (e-mail) 
informationcollections@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Michael  Tamillow,  United 
States  Fire  Administration.  Urban 
Search  and  Rescue  Division.  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 
telephone  (202)  646-3456,  facsimile 
(202)  646-2549,  or  e-mail 
michael.tamiUow@fema.gov  for 
additional  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  niunber  (202)  646-3347  or  e- 
mail  informationcoUections@fema.gov. 

Executive  Order  13132  Federalism — 
Federalism  Summary  Impact  Statement 

The  proposed  rule  does  not  have 
federalism  implications  as  defined  in 
Executive  Order  13132  .  The  rule 
imposes  no  mandates  on  State  or  local 
governments;  participation  in  the 
National  US&R  Response  System  is 
strictly  voluntary.  Moreover,  one  of  the 
most  significant  objectives  of  this 
program  is  to  build  state  and  local  US&R 
capability.  The  US&R  program 
recognizes  the  primary  role  of  state  and 
local  govenunents  in  responding  to 
disasters  and  emergencies.  Equipment 
and  supplies  purchased  with  federal 
funds  may  be  used  to  respond  to  in-state 
disasters  and  emergencies.  The  teams 
may  only  be  deployed  across  state  lines 
when  released  by  their  home  state.  The 
assistance  these  teams  provide,  like 
other  assistance  under  the  Stafford  Act, 
is  only  furnished  when  the  combined 
state  and  local  capabilities  of  the 
receiving  state  are  exceeded  and  its 
Governor  requests  the  assistance. 

While  this  rule  does  not  have 
federalism  implications,  we  developed 
it  through  a  collaborative  process  with 
state  and  local  representatives.  As  noted 


above,  the  Legal  Issues  Working  Group, 
a  subcommittee  of  the  National  US&R 
Advisory  Conunittee,  developed  the 
original  draft  of  these  regulations.  The 
National  US&R  Advisory  Committee 
presented  a  draft  to  FEMA.  The  working 
group  and  the  advisory  committee  both 
comprised  federal,  state  and  local 
officials,  as  well  as  representatives  of 
labor  organizations  some  of  whose 
members  serve  on  the  Task  Forces. 

List  of  Subiects  in  44  CFR  Part  208 

Disaster  assistance,  Grant  programs. 

Accordingly,  we  propose  to  add  part 
208  to  Title  44.  Chapter  1  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  208— NATIONAL  URBAN 
SEARCH  AND  RESCUE  RESPONSE 
SYSTEM 

Subpart  A — General 

Sec. 

208.1  Purpose  and  scope. 

208.2  Definitions  of  terms  used  in  this  part. 

208.3  Authority  for  the  National  US&R 
Response  System. 

208.4  Purpose  for  System. 

208.5  Authority  of  the  United  States  Fire 
Administrator. 

208.6  System  Resource  reports. 

208.7  Sanctions  for  violations  of  regulations 
or  System  orders. 

208.8  Code  of  conduct. 

208.9  Agreements  between  Sponsoring 
Organizations  and  Participating 
Agencies. 

208.10  Other  regulations. 

208.1 1  Federal  status  of  System  Members. 
§208.12-208.20     [Reserved!. 

Subpart  B— Preparadnat*  Cooparativa 
Agreementa 

208.21  Purpose. 

208.22  Definitions  of  terms  used  in  this 
subpart. 

208.23  Preparedness  Cooperative 
Agreement  process. 

208.24  Allowable  costs  under  Preparedness 
Cooperative  Agreements. 

208.25  Purchase  and  maintenance  of  items 
not  listed  on  Equipment  Cache  List 

208.26  Obsolete  equipment. 

208.27  Accountability. 
208.28-208.30     (Reserved). 

Sut>part  C — Raaponsa  Cooparativa 
Agreementa 

208.31  Purpose. 

208.32  Definitions  of  terms  used  in  this 
subpart. 

208.33  Allowable  costs. 

208.34  Agreements  between  Sponsoring 
Organizations  and  others. 

208.35  Reimbursement  for  Advisory. 

208.36  Reimbursement  for  Alert. 

208.37  Reimbursement  for  equipment  and 
supply  costs  incurred  during  Activation. 

208.38  Reimbursement  for  re-supply  and 
logistics  costs  incurred  during 
Activation. 

208.39  Reimbursement  for  personnel  costs 
incurred  during  Activation. 


208.40  Reimbursement  of  fringe  benefit 
costs  during  Activation. 

208.41  Administrative  allowance. 

208.42  Reimbursement  for  other 
administrative  costs. 

208.43  Rehabilitation. 

208.44  Reimbursement  for  other  costs. 

208.45  Advance  of  funds. 
208.46-208.50     [Reserved] 

Subpart  0 — Reimburaamant  Claima  and 
Appaala 

208.51  General. 

208.52  Definitions  of  terms  used  in  this 
subpart. 

208.53  Reimbursement  procedures. 
208.54-208.60     [Reserved] 

208.60  Determination  of  claims. 

208.61  Payment  of  claims. 

208.62  Appeals. 

208.63  Request  by  FEMA  for  supplemental 
information. 

208.64  Administrative  and  audit 
requirements. 

208.65  Mode  of  transmission. 

208.66  Reopening  of  claims  for 
retrospective  or  retroactive  adjustment  of 
costs. 

208.67-208.70     [Reserved] 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act.  42 
U.S.C.  5121  to  5206;  Reorganization  Plan  No. 
3  of  1978,  43  FR  41943,  3  CFR,  1978  Comp.. 
p.  329;  E.O.  12127.  44  FR  19367,  3  CFR,  1979 
Comp..  p.  376:  E.O.  12148,  44  FR  43239.  3 
CFR.  1979  Comp..  p.  412. 

Subpart  A— General 

§  208.1    Purpoaa  and  acopa  of  thia  part 

(a)  Purpose.  The  purpose  of  part  208 
is  to  prescribe  policies  and  procedures 
pertaining  to  FEMA's  National  Urban 
Search  and  Rescue  Response  Systein. 

(b)  Scope.  This  part  applies  to 
Sponsoring  Organizations  and  other 
participants  in  the  National  Urban 
Search  and  Rescue  Response  System 
that  have  executed  agreements  governed 
by  this  part.  Part  206  of  this  chapter 
does  not  apply  to  activities  undertaken 
under  this  part. 

This  part  does  not  apply  to 
reimbursement  under  part  206,  Subpart 
H,  of  this  chapter. 

§  208^    Dafinitiona  of  terma  uaed  In  thia 
VmX. 

(a)  General.  Any  capitalized  word  in 
this  part  is  a  defined  term  unless  such 
capitalization  results  from  the 
application  of  standard  capitalization  or 
style  rules  for  Federal  regulations.  The 
following  definitions  have  general 
applicability  throughout  this  part: 

Activated  or  Activation  means  the 
status  of  a  System  resource  placed  at  the 
direction,  control  and  funding  of  FEMA 
in  ^ponse  to,  or  in  anticipation  of,  a 
presidential  declaration  of  a  major 
disaster  or  emergency  under  the  Stafford 
Act. 


Activation  Order  means  the  FEMA 
communication  placing  a  System 
resource  under  the  direction,  control, 
and  funding  of  FEMA. 

Administrator  means  the 
Administrator  of  the  United  States  Fire 
Administration,  or  such  officer's 
functional  or  designated  representative. 

Advisory  means  a  FEMA 
communication  to  System  resources 
indicating  that  an  event  has  occurred  or 
FEMA  anticipates  will  occur  that  may 
require  Alert  or  Activation  of  System 
resources. 

Alert  means  the  status  of  a  System 
resource's  readiness  that  is  begun  by  an 
Alert  Order  indicating  that  FEMA  may 
Activate  the  System  re80iut:e. 

Alert  Order  means  the  FEMA 
communication  that  places  a  System 
resource  on  Alert  status. 

Assistance  Officer  means  the  FEMA 
employee  who  has  legal  authority  to 
bind  FEMA  by  awarding  and  amending 
Cooperative  Agreements. 

BackfiU  means  the  personnel  practice 
of  temporarily  replacing  a  person  in  his 
or  her  usual  position  with  another 
person. 

Cooperating  Agency  means  a  State  or 
Local  Government  that  has  executed  a 
Cooperative  Agreement  to  provide 
Technical  Specialists. 

Cooperative  Agreement  means  a  legal 
instrument  between  FEMA  and  a 
Sponsoring  Organization  or  Cooperating 
Agency  that  provides  funds  to 
accomplish  a  public  purpose  and 
anticipates  substantial  federal 
involvement  during  the  performance  of 
the  contemplated  activity. 

Daily  Cost  Estimate  means  a 
Sponsoring  Organization's  estimate  of 
Task  Force  personnel  compensation, 
itemized  fringe  benefit  rates  and 
amounts  including  calculations,  and 
backfill  expenditures  for  a  24-hour 
period  of  Activation. 

Deputy  Administrator  means  the 
Deputy  Administrator  of  the  United 
States  Fire  Administration. 

Disaster  Search  Canine  Team  means  a 
disaster  search  canine  and  handler  who 
have  successfully  completed  the  written 
examination  and  demonstrated  the 
performance  skills  required  by  the 
Disaster  Search  Canine  Readiness 
Evaluation  Process.  A  disaster  search 
canine  is  a  dog  that  has  successfully 
completed  the  FEMA  Disaster  Search 
Canine  Readiness  Evaluation  criteria  for 
Type  n  or  both  Type  II  and  Type  I. 

Emergency  means  any  occasion  or 
instance  for  which,  in  the  determination 
of  the  President,  Federal  assistance  is 
needed  to  supplement  State  and  local 
efforts  and  capabilities  to  save  lives  and 
to  protect  property  and  public  health 
and  safety,  or  to  lessen  or  avert  the 


threat  of  a  catastrophe  in  any  part  of  the 
United  States. 

Equipment  Cache  list  means  the 
FEMA-issued  list  that  identifies  the 
maximum  quantities  and  types  of 
equipment  and  supplies  that  a 
Sponsoring  Organization  and 
Participating  Agencies  may  purchase 
and  maintain  with  FEMA  funds. 

Federal  excess  property  means  any 
federal  personal  property  under  the 
control  of  a  Federal  agency  that  the 
agency  head  or  a  designee  determines  is 
not  required  for  its  needs  or  for  the 
discharge  of  its  responsibilities 

Federal  Response  Plan  means  the 
signed  agreement  among  various  federal 
departments  and  agencies  that  provides 
a  mechanism  for  coordinating  delivery 
of  federal  assistance  and  resources  to 
augment  efforts  of  State  and  Local 
Governments  overwhelmed  by  a  Major 
Disaster  or  Emergency;  supports 
implementation  of  the  Stafford  Act,  as 
well  as  individual  agency  statutory 
authorities;  and  supplements  other 
federal  emergency  operations  plans 
developed  to  address  specific  hazards. 
FEMA  means  the  Federal  Emergency 
Management  Agency. 

1ST  or  Incident  Support  Team  means 
a  multi-disciplinary  System  resource 
composed  of  individuals  brought 
together  to  provide  management  control 
and  logistical  support  for  federal  US&R 
resources  and  technical  advice  and 
assistance  to  Local  Governments. 

Local  Government  means  any  county, 
city,  village,  town,  district,  or  other 
political  subdivision  of  any  State;  any 
federally-recognized  Indian  tribe  or 
authorized  tribal  organization;  and  any 
Alaska  Native  village  or  organization. 

Major  Disaster  means  any  natiual 
catastrophe  (including  any  hurricane, 
tornado,  storm,  high  water,  wind  driven 
water,  tidal  wave,  tsunami,  earthquake, 
volcanic  eruption,  landslide,  mudslide, 
snowstorm,  or  drought),  or  regardless  of 
cause,  any  fire,  flood,  or  explosion,  in 
any  part  of  the  United  States,  that  in  the 
determination  of  the  President,  causes 
damage  of  sufficient  severity  and 
magnitude  to  warrant  major  disaster 
assistance  imder  the  Stafford  Act  to 
supplement  the  efforts  and  available 
resources  of  States,  Local  Governments, 
and  disaster  relief  organizations  in 
alleviating  the  damage,  loss,  hardship, 
or  suffering  caused  thereby. 

Memorandum  of  Understanding 
(MOU)  means  the  document  signed  by 
FEMA,  a  Sponsoring  Organization  and 
its  State  that  describes  the  relationship 
of  the  parties  with  respect  to  the 
National  Urban  Search  &  Rescue 
Response  System. 

Participating  Agency  means  a  Local 
Government  or  non-profit  organization 


that  has  executed  an  agreement  with  a 
Sponsoring  Organization  to  participate 
in  the  National  US&R  Response  System. 

Personnel  Rehabilitation  Period 
means  the  period  allowed  by  FEMA  for 
a  person's  rehabilitation  to  normal 
conditions  of  living  following  an 
Activation. 

Preparedness  Cooperative  Agreement 
means  the  agreement  between  FEMA 
and  a  Sponsoring  Organization  to 
develop  and  maintain  System 
capabilities  and  operational  readiness. 

Program  Manager  means  the 
individual  within  FEMA  who  is 
responsible  for  day-to-day 
administration  of  the  National  US&R 
Response  System. 

Program  Office  means  the 
organizational  entity  within  FEMA  that 
is  responsible  for  day-to-day 
administration  of  the  National  US&R 
Response  System. 

/  Response  Cooperative  Agreement 
means  an  agreement  between  FEMA  and 
a  Sponsoring  Organization  for 
reimbvu-sement  of  allowable 
expenditures  incurred  as  a  result  of  an 
Alert  or  Activation. 

Sponsoring  Organization  means  a 
State  or  Local  Government  that  has 
executed  an  MOU  with  FEMA  to 
organize  and  administer  a  Task  Force. 

Stafford  Act  means  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  through 
5260. 

State  means  any  State  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
Federated  States  of  Micronesia  or  the 
Republic  of  the  Marshall  Islands. 

Support  Specialist  means  a  person 
participating  in  the  System  who  assists 
the  Task  Force  with  administrative  or 
other  support  during  mobilization, 
ground  transportation  and 
demobilization  as  directed. 

System  or  National  US6rR  Response 
System  means  the  national  US&R 
response  capability  administered  by 
FEMA. 

System  Member  means  any  Task 
Force  Member,  1ST  Member,  Technical 
Specialist,  Support  Specialist  or 
Disaster  Search  Canine  Team. 

Task  Force  means  an  integrated  US&R 
organization  of  multi-disciplinary 
resources  with  common 
communications  and  a  leader,  organized 
and  administered  by  a  Sponsoring 
Organization  and  meeting  FEMA 
standards. 

Task  Force  Member  means  a  person 
occupying  a  position  on  a  Task  Force. 
Technical  Specialist  means  a  person 
participating  in  the  System  contributing 
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technical  knowledge  and  skill  who  may 
be  placed  on  Alert  or  Activated  as  a 
single  resource  and  not  as  a  part  of  an 
1ST  or  a  Task  Force. 

USS-R  means  urban  search  and  rescue, 
the  process  of  searching  for.  extricating, 
and  providing  for  the  immediate 
medical  stabilization  of  victims  who  are 
entrapped  in  collapsed  structures. 

We  or  our  or  us  means  the  Federal 
Emergency  Management  Agency. 

(b)  Additional  Definitions.  Definitions 
that  apply  only  to  individual  subparts  of 
part  208  are  in  those  subparts. 

§208.3    Auttiority  for  the  National  US&R 
Response  System. 

(a)  Enabling  legislation.  FEMA 
established  and  operates  the  System 
under  authority  of  sections  303,  306(a), 
306(b),  403(a)(3)(B)  and  621(c)  of  the 
Stafford  Act,  42  U.S.C.  5144.  5149(a), 
5149(b),  5170b(a)(3)(B)  and  5197(c) 
respectively.  » 

(b)  Implementing  Plan.  The  Federal 
Response  Flan  identifies  FEMA  as  the 
primary  federal  agency  with 
responsibility  for  Emergency  Support 
Function  9,  Urban  Search  and  Rescue. 

S  208.4    Purpose  for  system. 

It  is  our  policy  to  develop  and  provide 
a  national  system  of  standardized  US&R 
resources  to  respond  to  Emergencies 
and  Major  Disasters  that  are  beyond  the 
capabilities  of  affected  State  and  Local 
Governments. 

§208.5    Authority  of  tfie  Administrator. 

(a)  Participation  in  activities  of  the 
System.  The  Administrator  is 
responsible  for  determining 
participation  in  the  System  and  any 
activity  thereof,  including  but  not 
limited  to  whether  a  System  resource  is 
operationally  ready  and  can  be 
Activated. 

(b)  Standards  for  and  measurement  of 
System  efficiency  and  effectiveness.  In 
addition  to  the  authority  provided  in 
§206.13  of  this  chapter,  the 
Administrator  may  establish 
performance  standards  and  assess  the 
efficiency  and  effectiveness  of  System 
resources. 

§208.6    System  resource  reports. 

(a)  Reports  to  Administrator.  The 
Administrator  may  request  reports  from 
any  System  resource  relating  to  its 
activities  as  part  of  the  System. 

(b)  Reports  ti>  FEMA  Regional 
Directors.  Any  FEMA  Regional  Director 
may  request  through  the  Administrator 
reports  from  any  System  resource  used 
within  or  based  within  the  Regional 
Director's  jurisdiction. 

(c)  Audits,  investigations,  studies  and 
evaluations.  FEMA  and  the  General 
Accounting  Office  may  conduct  audits. 


investigations,  studies,  and  evaluations 
as  necessary.  Sponsoring  Organizations, 
Participating  Agencies  and  System 
Members  are  expected  to  cooperate  fully 
in  such  audits,  investigations,  studies 
and  evaluations. 

§  208.7    Sanctions  for  violations  of 
regulations  or  System  orders. 

(a)  Sanctions  for  knowing  violations. 
The  Administrator  may  impose  a 
sanction  on  any  State  or  Sponsoring 
Organization  whose  representative 
knowingly  violates  a  regulation  or 
System  Order,  including  knowingly 
submitting  a  false  or  misleading  request 
for  reimbursement  or  knowingly 
submitting  ia  request  for  reimbursement 
of  a  non-reimbursable  expense. 

(b)  Sanctions  for  other  violations.  The 
Administrator  may  impose  a  sanction 
on  any  State  or  Sponsoring  Organization 
for  other  violations  of  regulations  or 
System  Orders  including  significant  or 
repeated  failure  of  the  State  or 
Sponsoring  Organization  to  conform  to 
the  standards  and  procedures  of  the 
System. 

(c)  Other  authority  for  sanctions. 
Nothing  in  this  section  limits  or 
precludes  the  application  of  other 
authority  to  impose  sanctions. 

(d)  Range  of  sanctions.  Sanctions  may 
include  but  are  not  limited  to  censure, 
suspension,  or  removal  from  the 
System. 

§206.8    Code  of  conduct 

The  Administrator  will  develop  and    ' 
implement  a  code  of  conduct  for  System 
Members  while  acting  under  FEMA's 
direction  and  control.  Nothing  in  this 
section  or  our  code  of  conduct  will  limit 
the  authority  of  a  Sponsoring 
Organization,  Participating  Agency  or 
Cooperating  Agency  to  apply  its  own 
code  of  conduct  to  its  System  Members 
or  employees.  If  our  code  is  more 
restrictive,  it  controls. 

§  208.9    Agreements  between  Sponsoring 
Organizations  and  Participating  Agencies. 

Every  agreement  between  a 
Sponsoring  Organization  and  a 
Participating  Agency  regarding  the 
System  must  include  a  provision 
making  the  rules  in  this  part  applicable 
to  the  Participating  Agency  and  its 
employees  who  engage  in  System  « 

activities. 

§208.10    Other  regulations. 

The  following  provisions  of  title  44 
CFR,  Chapter  1  also  apply  to  the 
program  in  this  part: 

(a)  Section  206.9,  which  deals  with 
our  non-liability  in  certain 
circumstances. 


(b)  Section  206.11,  which  prescribes 
nondiscrimination  in  the  provision  of 
disaster  assistance. 

(c)  Section  206.14,  which  deals  with 
criminal  and  civil  penalties. 

(d)  Section  206.15,  which  permits 
recovery  of  assistance  by  us. 

§  208.1 1    Federal  Status  of  System 


The  Administrator  will  appoint  all 
Activated  System  Members  as 
temporary  excepted  volunteer 
employees  of  the  United  States 
Government.  The  Administrator  may 
appoint  a  System  Member  who 
participates  in  Alert  activities  as  such 
an  employee  of  the  United  States 
Government.  The  Administrator  may 
also  appoint  each  System  Member  who 
participates  in  FEMA  sanctioned 
preparedness  activities  as  such  an 
employee  of  the  United  States 
Government.  We  intend  these 
appointments  to  secure  protection  for 
such  employees  under  the  Federal 
Employees  Compensation  Act  and  the 
Federal  Tort  Claims  Act  and  do  not 
intend  to  interfere  with  any  preexisting 
employment  relationship  between  a 
System  Member  and  a  Sponsoring 
Organization,  Cooperating  Agency  or 
Participating  Agency.  System  Members 
whom  we  appoint  as  temporary 
excepted  volunteer  employees  of  the 
United  States  Government  will  not 
receive  any  compensation  or  employee 
benefit  directly  from  the  United  States 
of  America  for  their  service,  but  will  be 
compensated  through  their  sponsoring 
organization. 

§§208.12—208.20    Reserved 

SubfMrt  B — PrefMrednoM  Cooperativ* 
Agreements 

§208.21    Purpose. 

Subpart  B  provides  guidance  on  the 
administration  of  Preparedness 
Cooperative  Agreements. 

§  208.22    Definitions  of  terms  used  in  this 
sut>part. 

Project  Manager  means  the 
Sponsoring  Organization's  primary 
point  of  contact  for  matters  related  to 
the  Preparedness  Cooperative 
Agreement. 

Program  Manager  means  the  FEMA 
official  responsible  for  developing 
statements  of  work  for  Cooperative 
Agreements  and  initiating  amendments 
or  awards  under  such  agreements  by 
developing  and  funding  requisitions. 

§200.23    Preparedness  Cooperative 
Agreement  prooees. 

(a)  Application.  To  obtain  FEMA 
funding  for  an  award  or  amendment  of 
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a  Preparedness  Cooperative  Agreement, 
the  Sponsoring  Organization  must 
submit  an  application.  The  application 
must  be  in  a  form  that  the  Assistance 
Officer  specifies. 

(b)  Award.  We  will  award  a 
Preparedness  Cooperative  Agreement 
with  each  Sponsoring  Organization  to 
provide  Federal  funding  to  develop  and 
maintain  System  resource  capabilities 
and  operational  readiness.  For  the 
purposes  of  the  Preparedness 
Cooperative  Agreement,  the  Sponsoring 
Organization  will  be  considered  the 
"recipient." 

(c)  Amendment.  (1)  Procedure.  Absent 
special  circumstances,  we  will  fund  and 
amend  Preparedness  Cooperative 
Agreements  on  an  annual  basis.  Before 
amendment,  the  Assistance  Officer  will 
issue  a  call  for  Cooi>erative  Agreement 
amendment  applications.  The 
Assistance  Officer  will  specify  required 
application  forms  and  supporting 
docimientation  to  be  submitted  with  the 
application. 

(2)  Period  of  performance.  Absent 
special  circimistances,  the  period  of 
performance  for  Preparedness 
Cooperative  Agreements  wrill  be  1  year 
from  the  date  of  award.  The  Assistance 
Officer  may  allow  for  an  alternate 
period  of  performance  with  the  approval 
of  the  Administrator. 

(3)  Assistance  Officer.  The  Assistance 
Officer  is  the  only  individual  authorized 
to  award  or  modify  a  Preparedness 
Cooperative  Agreement. 

(A)  Award  amounts.  The 
Administrator  will  determine  award 
amounts  on  an  annual  basis.  A  Task 
Force  is  eligible  for  an  annual  award 
only  if  the  Program  Manager  has 
received  and  approved  the  Task  Force's 
current-year  Daily  Cost  Estimate. 

(e)  FEMA  priorities.  The 
Administrator  will  establish  overall 
priorities  for  the  use  of  Preparedness 
Cooperative  Agreement  funds  taking 
into  consideration  the  results  of 
readiness  evaluations  and  actual 
Activations,  our  overall  priorities,  and 
other  factors,  as  appropriate. 

(f)  Cost  sharing.  The  Administrator 
may  subject  Preparedness  Cooperative 
Agreement  awards  to  cost  sharing 
provisions.  In  the  call  for  Preparedness 
Cooperative  Agreement  amendment 
applications,  the  Assistance  Officer 
must  inform  Sponsoring  Organizations 
about  any  cost  sharing  obligations. 

(g)  Sponsoring  Organization  priorities 
The  Sponsoring  Organization  should 
indicate  its  spending  priorities  in  the 
application.  The  Program  Manager  will 
review  these  priorities  and  will  make 
recommendations  to  the  Assistance 
Officer  for  negotiating  the  final 
agreement. 


§  208.24    Allowable  costs  under 
Preparedness  Cooperative  Agreements. 

System  Members  may  spend  Federal 
funds  that  we  provide  under  any 
Preparedness  Cooperative  Agreement 
and  any  required  matching  funds  under 
44  CFR  13.22  and  this  section  t    pay 
reasonable,  allowable,  necessary  and 
allocable  costs  that  directly  support 
System  activities,  including  the 
following: 

(a)  Administration,  including: 

(1)  Management  and  administration  of 
day-to-day  System  activities  such  as 
personnel  compensation  and  benefits 
relating  to  System  maintenance  and 
development,  record  keeping,  inventory 
of  equipment,  and  correspondence; 

(2)  Travel  to  and  from  System 
activities,  meetings,  conferences, 
training,  drills  and  exercises; 

(3)  Tests  and  examinations,  including 
vaccinations,  immunizations  and  other 
tests  that  are  not  normally  required  or 
provided  in  the  course  of  a  System 
Member's  employment,  and  that  FEMA 
requires  to  meet  our  standards. 

(b)  Training: 

•  (1)  Development  and  delivery  of,  and 
participation  in.  System-related  training 
courses,  exercises,  and  drills; 

(2)  Construction,  maintenance,  lease 
or  purchase  of  System-related  training 
facilities  or  materials; 

(3)  Personnel  compensation  expenses, 
including  overtime  and  other  related 
expenses  associated  with  System-related 
training,  exercises,  or  drills; 

(4)  System-required  evaluations  and 
certifications  other  than  the 
certifications  that  we  require  System 
Members  to  possess  at  the  time  of  entry 
into  the  System.  For  instance,  we  will 
not  pay  for  a  medi'  al  school  degree, 
paramedic  certification  or 
recertification,  civil  engineering  license, 

etc. 

(c)  Equipment: 

(1)  Procurement  of  equipment  and 
supplies  specifically  identified  on  the 
then-ciurent  FEMA-approved 
Equipment  Cache  List; 

(2)  Maintenance  and  repair  of 
equipment  included  on  the  current 
Equipment  Cache  List; 

(3)  Maintenance  and  repair  of 
equipment  acquired  with  our  approval 
through  the  Federal  Excess  Property 
program,  except  as  provided  in  §208.25 
of  this  part; 

(4)  Purchase,  construction, 
maintenance  or  lease  of  storage  facilities 
and  associated  equipment  for  System 
equipment  and  supplies. 

(d)  Disaster  search  canine  expenses 

limited  to: 

(1)  Procurement  for  use  as  a  System 

resource: 

(2)  Training  and  certification 
expenses; 


(3)  Veterinary  care. 

(e)  Management  and  administrative 
costs,  actually  incurred  but  not 
otherwise  specified  in  this  section  that 
directly  support  the  Sponsoring 
Organization's  US&R  capability, 
provided  that  such  costs  do  not  exceed 
7.5  percent  of  the  award/amendment 
amoimt. 

§  208.25    Purchase  and  maintenance  of 
items  not  listed  on  Equipment  Cache  List 

(a)  Requests  for  piuchase  or 
maintenance  of  equipment  and  supplies 
not  appearing  on  the  Equipment  Cache 
List,  or  that  exceed  the  number 
specified  in  the  Equipment  Cache  List, 
must  be  made  in  writing  to  the  Program 
Manager.  No  Federal  funds  provided 
under  any  Preparedness  Cooperative 
Agreement  may  be  expended  to 
pxuchase  or  maintain  any  equipment  or 
supply  item  unless: 

(1)  The  equipment  and  supplies 
directly  support  the  Sponsoring 
Organization's  US&R  capability; 

(2)  The  Program  Manager  approves 
the  expenditure  and  gives  written  notice 
of  his  or  her  approval  to  the  Sponsoring 
Organization  before  the  Sponsoring 
Organization  purchases  the  equipment 
or  supply  item. 

(b)  Maintenance  of  items  approved  for 
purchase  under  this  section  is  eligible 
for  reimbursement,  except  as  provided 
in  §208.26  of  this  subpart. 

§  208.26    Obsolete  equipment 

(a)  The  Administrator  will 
periodically  identify  obsolete  items  on 
the  Equipment  Cache  List  and  provide 
such  information  to  Sponsoring 
Organizations. 

^)  Neither  funds  that  we  provide  nor 
matching  funds  required  under  a 
Preparedness  Cooperative  Agreement 
may  be  used  to  maintain  or  repair  items 
that  FEMA  has  identified  as  obsolete. 

§  208.27    Accountability  for  use  of  funds. 

The  Sponsoring  Organization  is 
accountable  for  the  use  of  funds  as 
provided  imder  the  Preparedness 
Cooperative  Agreement. 

§§206.28—208.30    [Reservedl 

SUBPART  C-«ESPONSE 
COOPERATIVE  AGREEMENTS 

§208.31    Purpose. 

Subpart  C  provides  guidance  on  the 
administration  of  Response  Cooperative 
Agreements. 

§  208.32    Definitions  of  terms  used  in  this 
subpart 

Affiliated  Personnel  means 
individuals  not  normally  employed  by  a 
Sponsoring  Organization  or 
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Participating  Agency  and  individuals 
normally  affiliated  with  a  Sponsoring 
Organization  or  Participating  Agency  as 
volunteers. 

Demobilization  Order  means  a  FEMA 
communication  that  terminates  an  Alert 
or  Activation  and  identifies  cost  and 
time  allowances  for  rehabilitation. 

Exempt  means  any  System  Member 
who  is  exempt  firom  29  U.S.C.  201  et 
seq.  pertaining  to  overtime 
compensation  and  other  labor 
standards. 

Maximum  Pay  Rate  Table  means  the 
FEMA-issued  list  that  identifies  the 
maximimi  pay  rates  for  selected  System 
positions,  and  whether  that  position  is 
compensated  on  an  hourly  or  daily 
basis,  that  may  be  used  for 
reimbursement  of  Affiliated  Personnel 
compensation.  The  Maximum  Pay  Rate 
Table  does  not  apply  to  System 
members  whom  a  Sponsoring 
Organization  or  Participating  Agency 
employ. 

Mobilization  means  the  process  of 
assembling  equipment  and  personnel  in 
response  to  an  Alert  or  Activation. 

Non-Exempt  means  any  System 
Member  who  is  covered  by  29  U.S.C. 
201  et  seq. 

Rehabilitation  means  the  process  of 
returning  personnel  and  equipment  to  a 
pre-incident  state  of  readiness  after  we 
terminate  an  Activation. 

§208.33    Allowable  costs. 

(a)  Cost  neutrality.  Our  policy  is  that 
an  Alert  or  Activation  should  be  cost 
neutral  to  Sponsoring  Organizations  and 
Participating  Agencies.  To  make  an 
Alert  or  Activation  cost-neutral,  we  will 
reimburse  under  this  subpart  all 
reasonable,  allowable,  necessary  and 
allocable  costs  that  a  Sponsoring 
Organization  or  Participating  Agency 
incurs  during  the  Alert  or  Activation. 

(b)  Actual  costs.  Notwithstanding  any 
other  provision  of  this  chapter,  we  will 
not  reimburse  a  Sponsoring 
Organization  or  Participating  Agency  for 
any  costs  greater  than  those  that  the 
Sponsoring  Organization  or 
Participating  Agency  actually  incurred 
diiring  an  Alert,  Activation  or 
Rehabilitation. 

(c)  Normal  or  predetermined 
practices.  Consistent  with  0MB 
Circulars  A-87  and  A-102,  Sponsoring 
Organizations  and  Participating 
Agencies  must  adhere  to  their  own 
normal  and  predetermined  practices 
and  policies  of  general  application 
when  requesting  reimbursement  from  us 
except  as  we  set  out  in  this  subpart. 

(d)  Indirect  costs  not  allowed.  Except 
for  costs  included  in  the  administrative 
and  management  costs  allowance 


established  by  §208.41,  indirect  costs 
are  not  allowable. 

§  208.34    Agreements  between  Sponsoring 
Organizations  and  ottiers. 

Sponsoring  Organizations  are 
responsible  for  executing  such 
agreements  with  Participating  Agencies 
and  Affiliated  Personnel  as  may  be 
necessary  to  implement  the  Sponsoring 
Organization's  Response  Cooperative 
Agreement  with  us.  Those  agreements 
must  identify  established  hourly  or 
daily  rates  of  pay  of  System  Members. 
The  hourly  or  daily  rates  of  pay  for 
Affiliated  Personnel  must  be  in 
accordance  with,  and  must  not  exceed 
the  maximum  pay  rates  contained  in  the 
then-current  Maximum  Pay  Rate  Table. 

§  208.35    Reimbursement  for  Advisory. 

We  will  not  reimburse  costs  incurred 
during  an  Advisory. 

f  208.36    Reimbursament  for  Alert 

(a)  Allowable  costs.  We  will  reimburse 
costs  incurred  during  an  Alert,  up  to  the 
dollar  limit  specified  in  the  Alert  Order, 
for  the  following  activities: 

(1)  Personnel  costs,  including  backfill, 
inciured  to  prepare  for  Activation. 

(2)  Transportation  costs  relating  to 
hiring,  leasing,  or  renting  vehicles  and 
drivers. 

(3)  The  administrative  allowance 
provided  in  §208.41. 

(4)  Food  and  beverages  for  Task  Force 
Members  and  Support  Specialists  when 
we  do  not  provide  meals  during  the 
Alert.  We  will  limit  food  and  beverage 
reimbursement  to  the  amount  of  the 
then-current  Federal  meals  daily 
allowance  published  in  the  Federal 
Register  for  the  locality  where  such  food 
and  beverages  were  provided, 
multiplied  by  the  number  of  personnel 
who  received  them. 

(b)  Calculation  of  Alert  Order  dollar 
limit.  The  Alert  Order  dollar  limit  will 
equal: 

(1)  An  allowance  of  10  percent  of  the 
Task  Force's  Daily  Cost  Estimate;  and 

(2)  A  supplemental  allowance  of  1 
percent  of  the  Task  Force's  Daily  Cost 
Estimate  for  each  24-hour  period 
beyond  the  first  72  hours  of  Alert. 

(c)  Non-allowable  costs.  We  will  not 
reimburse  costs  incurred  or  relating  to 
the  leasing,  hiring  or  chartering  of 
aircraft  or  the  purchase  of  any 
equipment,  aircraft,  or  vehicles. 

S  208.37    Reimbursement  for  equipment 
and  supply  costs  incurred  during 
Activation. 

(a)  Allowable  costs.  We  will  reimburse 
costs  incurred  for  the  emergency 
procurement  of  equipment  and  supplies 
in  the  number,  type,  and  up  to  the  cost 
specified  in  the  current  approved 


Equipment  Cache  List,  and  up  to  the 
aggregate  dollar  limit  specified  in  the 
Activation  Order.  The  Administrator 
may  determine  emergency  procurement 
dollar  limits,  taking  into  account 
previous  Activation  history,  available 
funding,  the  extent  and  nature  of  the 
incident,  and  the  current  state  of  Task 
Force  readiness. 

(b)  Non-Allowable  costs.  We  will  not 
reimburse  costs  incurred  for  items  that 
are  not  listed  on  the  Equipment  Cache 
List;  for  items  purchased  greater  than 
the  cost  or  quantity  identified  in  the 
Equipment  Cache  List;  or  for  any 
purchase  of  non-expendable  items  that 
duplicate  a  previous  purchase  under  a 
Preparedness  or  Response  Cooperative 
Agreement. 

S  208.38    Reimbursement  for  re-supply  and 
logistics  costs  incurred  during  Activation. 

With  the  exception  of  emergency 
procurement  authorized  in  the 
Activation  Order,  and  replacement  of 
consumable  items  provided  for  in 
§208.43(a){2)  of  this  subpart,  we  will  not 
reimburse  costs  incurred  for  re-supply    . 
and  logistical  support  during 
Activation.  Re-supply  and  logistical 
support  of  Task  Forces  needed  during 
Activation  are  the  responsibility  of  the 
Incident  Support  Team. 

§  208.39    Reimbursement  for  personnel 
costs  incurred  during  Activation. 

(a)  Compensation.  We  will  reimburse 
the  Sponsoring  Organization  for  costs 
incurred  for  the  compensation  of  each 
Activated  System  Member  during 
Activation.  Reimbursement  of 
compensation  costs  for  Activated 
Support  Specialists  w^U  be  limited  to 
periods  of  time  during  which  they  were 
actively  supporting  the  Activation  or 
traveling  to  or  from  locations  at  which 
they  were  actively  supporting  the 
Activation.  The  provisions  of  §208.40  of 
this  part  govern  costs  incurred  for 
providing  fringe  benefits  to  System 
Members. 

(b)  Public  Safety  Exemption  not 
applicable.  We  will  reimburse 
Sponsoring  Organizations  for  costs 
incurred  by  Non-Exempt  System 
Members  in  accordance  with  29  U.S.C. 
207(a)  of  the  Fair  Labor  Standards  Act, 
without  regard  to  the  public  safety 
exemption  contained  in  29  U.S.C. 
207(k).  In  other  words,  we  will- 
reimburse  Sponsoring  Organizations  on 
an  overtime  basis  for  any  hours  worked 
by  Non-Exempt  System  Members  greater 
than  40  hours  during  a  regular  work 
week. 

(c)  Tour  of  duty.  The  tour  of  duty  for 
all  Activated  System  Members  will  be 
24  hours.  We  will  reimburse  the 
Sponsoring  Organization  for  salary  and 
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overtime  costs  incurred  in 
compensating  System  Members  for  meal 
periods  and  regularly-scheduled  sleep 
periods  during  Activation.  Activated 
System  Members  are  considered  "on- 
duty"  and  must  be  available  for 
immediate  response  at  all  times  during 
Activation. 

(d)  Regular  Rate.  The  regular  rate  for 
purposes  of  calculating  allowable  salary 
and  overtime  costs  is  the  amoimt 
determined  in  accordance  with 
§208.39(e)(l)  through  (3)  of  this  subpart. 


(e)  Procedures  for  calculating 
compensation  during  Activation.  A 
Sponsoring  Organization  or 
Participating  Agency  must: 

(1)  Convert  the  base  hourly  wage  of 
any  Non-Exempt  System  Member 
regularly  paid  under  29  U.S.C.  207(k)  to 
its  equivalent  for  a  40-hour  work  week; 

(2)  Convert  the  annual  salary  of  any 
salaried  Non-Exempt  System  Member  to 
its  hourly  equivalent  for  a  40-hour  work 
week; 


(3)  Calculate  the  daily  compensation 
of  Exempt  System  Members  based  on 
their  current  annual  salary,  exclusive  of 
fringe  benefits; 

(4)  Calculate  the  total  number  of 
hours  worked  by  each  System  Member 
to  be  included  in  the  Sponsoring 
Organization's  request  for 
reimbursement;  and 

(5)  Submit  a  request  for 
reimbursement  under  §  208.52  of  this 
part  according  to  the  following  table: 


If  the  sponsoring  organization  or 
participating  agency — 


(i)  Customarily  and  usually  compensates  Ex- 
empt System  Memtwrs  by  paying  a  salary, 
but  not  overtime. 

(ii)  Customarily  and  usually  compensates  Ex- 
empt System  Members  by  paying  a  salary 
txjt  not  overtime,. 


(iii)  Customarily  and  usually  compensate  Ex- 
empt System  Members  by  paying  a  salary 
and  overtime. 


And  ttie  sponsoring  organization  or 
participating  agency — 


(iv)  Customarily  and  usually  compensates  Non- 
Exempt  System  Members  by  paying  overtime 
after  40  hours  per  week. 

(v)  Customarily  and  usually  compensates  Non- 
Exempt  System  Members  according  to  a 
compensation  plan  established  under  29 
U.S.C.  207(k). 


(vi)  Activates  Affiliated  Personnel,  who  are  cus- 
tomarily and  usually  paid  an  hourty  wage  ac- 
cording to  the  Maximum  Pay  Rate  Table. 


(vii)  Activates  Affiliated  Personnel  who  are  cus- 
tomarily and  usually  paid  a  daily  compensa- 
tk>n  rate  according  to  the  Maximum  Pay  Rate 
Table. 


Does  not  customarily  and  usually  grant  com- 
pensatory time  or  other  form  of  overtime 
substitute  to  Exempt  System  members. 

Customarily  and  usually  awards  compen- 
satory time  or  other  overtinrie  substitute  for 
Exempt  System  Members  for  hours  worked 
atx>ve  a  predetermined  hours  threshoM  (for 
example,  the  Sponsoring  Organization  cus- 
tomarily and  usually  grants  compensatory 
time  for  all  hours  worked  above  60  in  a 
given  week). 

Customarily  and  usually  cak^ulates  overtime 
for  Exempt  System  Members  by  paying  a 
predetermined  overtime  payment  for  each 
hour  worked  above  a  predetermined  hours 
threshold. 


Does  not  customarily  and  usually  grant  com- 
pensatory time  or  other  form  of  overtime 
substitute  to  Non-Exempt  System  members,. 

Does  not  customarily  and  usually  grant  com- 
pensatory tinne  or  other  form  of  overtime 
substitute  to  Non  Exempt  System  Members.. 


Then  the  folkiwinq  compensation  costs 
are  alTowat)le — 


The  daily  compensatkm  equivalent  cakxilated 
under  §  208.39(e)(3)  for  each  Activated  Ex- 
empt System  Memt)er  lor  each  full  or  partial 
day  during  Activatkxi. 

The  daily  compensatkxi  equivalent  cak:ulated 
under  §  208.39(e)(3)  for  each  Activated  Ex- 
empt System  Memtwr  for  each  full  or  partial 
day  during  Activation  AND  the  dollar  value 
at  the  time  of  accrual  of  the  compensatory 
time  or  other  overtime  sut)stitute' for  each 
Activated  Exempt  System  Member  based 
on  the  duration  of  the  Activation 

Ttie  daily  compensation  equivalent  cak:ulated 
under  §  208.39(e)(3)  for  each  Activated  Ex- 
empt System  Memt>er  for  each  full  or  partial 
day  during  Activation  AND  ihe  predeter- 
mined overtime  payment  for  each  hour  dur- 
ing the  Activation  above  the  previously  de- 
termined hours  threshoW  for  each  Activated 
Exempt  System  Member 

for  each  seven-day  period  during  the  Activa- 
tion, tfie  hourty  wage  equivalent  of  each  Ac- 
tivated Non-Exempt  System  Member  for 
every  hour  over  40. 

For  each  seven-day  period  durir)g  the  Activa- 
tion, the  hourty  wage  equivalent  of  each  Ac- 
tivated Non-Exempt  System  Member  cal- 
culated under  §  208.39(e)(1)  for  the  first  40 
hours  AND  the  overtime  payment  equiva- 
lent for  each  Activated  Non-Exempt  System 
Member  cateulated  under  §  208.39(e)(1)  for 
every  hour  over  40. 

For  each  seven-day  period  during  the  Activa- 
tion, the  hourty  wage  for  each  Activated  Af- 
filiated Personnel  lor  the  first  40  hours  and 
one  and  one-half  tin>es  the  hourty  wage  for 
each  Activated  Affiliated  Personnel  for 
every  hour  over  40. 

THe  daily  comper»sation  rate  for  each  Acti- 
vated Affiliated  Personnel  for  each  full  or 
partial  day  during  the  Activation. 


(f)  Reimbursement  of  additional 
salary  and  overtime  costs.  We  will 
reimburse  any  identified  additional 
salary  and  overtime  cost  incurred  by  a 
Sponsoring  Organization  as  a  result  of 
the  temporary  conversion  of  a  Non- 
Exempt  System  Member  normally 
compensated  under  29  U.S.C.  207(k)  to 
a  40-hour  work  week  under  29  U.S.C. 
207(a). 


(g)  Reimbursement  for  backfill  costs 
upon  Activation.  We  will  reimbxirse  the 
cost  to  backfill  System  Members. 
Backfill  costs  consist  of  the  expenses 
generated  by  filling  the  position  in 
which  the  Activated  System  Member 
should  have  been  worldng.  These  costs 
are  calc\Uated  by  subtracting  the  non- 
overtime  compensation,  including 
fringe  benefits,  of  Activated  System 
Members  from  the  total  costs  (non- 


overtime  and  overtime  compensation, 
including  fringe  benefits)  paid  to 
backfill  the  Activated  System  Members. 
Backfill  reimbursement  is  available  only 
for  those  positions  that  are  normally 
backfilled  by  the  Sponsoring 
Organization  or  Participating  Agency 
during  Activation.  Employees  exempt 
imder  the  Fair  Labor  Standards  Act 
(FLSA)  not  normally  backfilled  by  the 
Sponsoring  Organization  or 
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Participating  Agency  are  not  eligible  for 
backfill  during  Activation. 


§  208.40    Reimbursament  of  fringe  benefit 
costs  during  Activation. 

(a)  Except  as  specified  in  paragraph 
(c)  of  this  section,  we  will  reimburse  the 


Sponsoring  Organization  for  fringe 
benefit  costs  incurred  during  Activation 
according  to  the  following  table:  • 


If  the  sponsoring  organiza- 
tion or  participating 
agency— 


(1)  Incurs  a  fringe  benefit 
cost  based  on  the  number 
of  base  hours  worked  by  a 
System  Member. 


(2)  Incurs  a  fringe  benefit 
cost  based  on  tfie  number 
of  hours  each  System 
Member  actually  worked 
(base  hours  and  over- 
time), 

(3)  Incurs  a  fringe  benefit 
cost  on  a  yearly  basis 
based  on  the  number  of 
people  emptoyed  full-tinr)e 
during  the  year, 


Then  the  sponsoring  organization  or  participating 
agency  must 


Bill  us  for  a  pro-rata  share 'of  the  premium  based  on 
the  numt>er  of  t)ase  hours  workedhours  worked  dur- 
ing Activation. 


Bill  us  for  a  pro-rata  sfiare  of  the  premium  based  on 
the  number  of  hours  each  System  Member  worked 
during  Activation 


Bill  us  for  a  pro-rata  share  of  ttrase  fringe  benefit  costs 
based  on  the  number  of  non-overtime  hours  worked 
during  Activatkxi  by  System  Members  employed  full 
time 


Example 


The  City  Fire  Department  incurs  a  premium  of  3  per- 
cent for  dental  coverage  based  on  ttie  number  of 
base  hours  worked  in  a  week  (53  hours).  The  City 
should  bill  us  an  additional  3  percent  of  the  fire- 
fighter's converted  compensation  for  the  first  40 
hours  during  worked  per  week  during  Activation. 

Ttie  City  Fire  Departrrrent  pays  a  premium  of  12  per- 
cent for  retirement  based  on  the  number  of  hours 
worked  by  a  firefighter.  The  City  should  InII  us  an  ad- 
ditional 12  percent  of  the  firefighter's  total  compensa- 
tion during  Activation. 

The  City  Fire  Department  pays  workers  compensation 
premiums  into  tt)e  City  risk  fund  for  the  following 
year,  based  on  the  number  of  full-time  firefighters 
employed  during  the  cunent  year.  The  City  should 
bill  us  for  workers  compensation  premium  costs  by 
multiplying  ttie  houriy  fringe  benefit  rate  or  anrKXjnt  by 
the  number  of  non-overtime  hours  worked  during  Ac- 
tivation by  full  time  firefighters  who  are  System  Mem- 
bers. 


(b)  Differential  pay.  We  will 
reimburse  the  Sponsoring  Organization 
for  direct  costs  incurred  because  of  any 
separate  differential  compensation  paid 
for  work  performed  during  an 
Activation  including,  but  not  limited  to, 
differentials  paid  for  holidays,  night 
work,  hazardous  duty,  or  other  paid 
fringe  benefits,  provided  such 
differentials  are  not  otherwise 
reimbursed  under  paragraph  (a)  of  this 
section.  A  detailed  explanation  of  the 
differential  payment  for  which  the 
Sponsoring  Organization  seeks 
reimbursement  must  accompany  any 
request  for  reimbursement  under  this 
section  together  with  identification  of 
every  hinge  benefit  sought  under 
paragraph  (a)  of  this  section  and  the 
method  used  to  calculate  each  such 
payment  and  the  reimbursement  sought 
from  us. 

(c)  We  will  not  reimburse  the 
Sponsoring  Organization  for  fringe 
benefit  costs  for  Affiliated  Personnel. 

§208.41    Administrative  allowance. 

(a)  The  administrative  allowance  is 
intended  to  defray  costs  of  the  following 
activities,  to  the  extent  provided  in 
paragraph  (b)  of  this  section: 

(1)  Collecting  expenditure 
information  from  Sponsoring 
Organizations  and  Participating 
Agencies; 

(2)  Compiling  and  summarizing  cost 
records  and  reimbursement  claims; 

(3)  Duplicating  cost  records  and 
reimbursement  claims;  and 


(4)  Submitting  reimbursement  claims, 
including  mailing,  transmittal,  and 
related  costs. 

(b)  The  administrative  allowance  will 
be  equal  to  the  following: 

(1)  If  total  allowable  costs  are  less 
than  $100,000,  3  percent  of  total 
allowable  c6sts  included  in  the 
reimbursement  claim; 

(2)  If  total  allowable  costs  are 
$100,000  or  more  but  less  than 
$1,000,000,  $3,000  plus  2  percent  of 
costs  included  in  the  reimbursement 
claim  greater  than  $100,000; 

(3)  If  total  allowable  costs  are 
$1,000,000  or  more,  $21,000  plus  1 
percent  of  costs  included  in  the 
reimbursement  claim  greater  than 
$1,000,000. 

§208.42    Reimbursement  for  ottier 
administrative  costs. 

Costs  incurred  for  conducting  after- 
action meetings  and  preparing  after- 
action reports  must  be  billed  as  direct 
costs  in  accordance  with  our 
administrative  policy. 

§208.43    Rehabilitation. 

We  will  reimburse  costs  incurred  to 
return  System  equipment  and  personnel 
to  a  state  of  readiness  following 
Activation  as  provided  in  this  section. 

(a)  Costs  for  Equipment  Cache  List 
items.  (1)  Non-consumable  items.  We 
will  reimburse  costs  incurred  to  repair 
or  replace  any  non-consumable  item  on 
the  Equipment  Cache  List  that  was  lost, 
damaged,  destroyed,  or  donated  at  oiir 
direction  to  another  entity,  during 


Activation.  For  each  such  item,  the 
Sponsoring  Organization  must 
document,  in  writing,  the  circumstances 
of  the  loss,  damage,  destruction,  or 
donation. 

(2)  Consumable  items.  We  will 
reimburse  costs  incurred  to  replace  any 
consumable  item  on  the  Equipment 
Cache  List  that  was  consimied  during 
Activation. 

(3)  Personnel  costs  associated  with 
equipment  cache  rehabilitation.  We  will 
reimburse  costs  incurred  for  the 
compensation,  including  benefits, 
payable  for  actual  time  worked  by  each 
person  engaged  in  rehabilitating  the 
equipment  cache  following  Activation, 
in  accordance  with  the  standard  pay 
policy  of  the  Sponsoring  Organization 
or  Participating  Agency  and  without 
regard  to  the  provisions  of  §  208.39(e)(1) 
of  this  subpart,  up  to  the  number  of 
hours  specified  in  the  Demobilization 
Order.  Fringe  benefits  are  reimbursed 
under  the  provisions  of  §  208.40. 

(b)  Costs  for  personnel  rehabilitation. 
We  will  reimburse  costs  incurred  for  the 
compensation,  including  benefits  and 
backfill,  of  each  Activated  System 
Member  regularly  scheduled  to  work 
during  the  rehabilitation  period 
specified  in  the  Demobilization  Order, 
in  accordance  with  the  standard  pay 
policy  of  the  Sponsoring  Organization 
or  Participating  Agency  and  without 
regard  to  the  provisions  of  §  208.39(e)(1) 
of  this  subpart. 

(c)  Other  allowable  costs.  (1)  Local 
transportation.  We  will  reimburse  costs 
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incurred  for  transporting  Task  Force 
Members  fit)m  the  point  of  assembly  to 
the  point  of  departure  and  from  the 
point  of  return  to  the  location  where 
they  are  released  from  duty.  We  will 
also  reimburse  transportation  costs 
incurred  for  assembling  and  moving  the 
equipment  cache  from  its  usual  place(s) 
of  storage  to  the  point  of  departiue,  and 
bom  the  point  of  return  to  its  usual 
place(s)  of  storage.  Such  reimbursement 
will  include  costs  to  return  the  means 
of  transportation  to  its  point  of  origin. 

(2)  Ground  transportation.  When  we 
have  ordered  a  Sponsoring  Organization 
to  move  its  Task  Force  Members  and 
equipment  cache  by  ground 
transportation,  we  will  reimburse  costs 
incurred  for  such  transportation, 
including  but  not  limited  to  charges  for 
contract  carriers,  rented  vehicles, 
contract  vehicle  operators,  fleet 
vehicles,  fuel  and  associated 
transportation  expenses.  The 
Administrator  shall  have  authority  to 
issue  schedules  of  maximum  hourly  or 
per  mile  reimbursement  rates  for  fleet 
and  contract  vehicles. 

(3)  Food  and  beverages.  We  will 
reimburse  expenditures  for  food  and 
beverages  for  Activated  Task  Force 
Members  and  Support  Specialists  when 
meals  are  not  provided  by  the  Federal 
government  during  Activation. 
Reimbursement  of  food  and  beverage 
costs  for  Activated  Support  Specialists 
will  be  limited  to  periods  of  time  during 
which  they  were  actively  supporting  the 
Activation  or  traveling  to  or  from 
locations  at  which  they  were  actively 
supporting  the  Activation.  Food  and 
beverage  reimbursement  will  be  limited 
to  the  amount  of  the  then-current 
Federal  meals  and  incidental  expenses 
daily  allowance  published  in  the 
Federal  Register  for  the  locality  where 
such  food  and  beverages  were  provided, 
multiplied  by  the  number  of  personnel 
who  received  the  same. 

§  208.44    Reimbursement  for  ottwr  costs. 

(a)  Except  as  allowed  imder  paragraph 
(b)  of  this  section,  we  will  not  reimburse 
other  costs  inciured  preceding,  during 
or  upon  the  conclusion  of  an  Activation 
unless,  before  making  the  expenditure, 
the  Sponsoring  Organization  has 
requested,  in  writing,  permission  for  a 
specific  expenditure  and  has  received 
written  permission  from  the  Program 
Manager  to  make  such  expenditure. 

(b)  At  the  discretion  of  the  Program 
Manager,  a  request  for  approval  of  costs 
presented  after  the  costs  were  incurred 
must  be  in  writing  and  establish  that: 

(1)  The  expenditure  was  essential  to 
the  Activation  and  was  reasonable; 

(2)  Advance  written  approval  by  the 
Program  Manager  was  not  feasible;  and 


(3)  Advance  verbal  approval  by  the 
Program  Manager  had  been  requested 
and  was  given. 

§  208.45    Advance  of  funds. 

At  the  time  of  Activation  of  a  Task 
Force,  the  Task  Force  will  develop  the 
documentation  necessary  to  request  an 
advance  of  funds  be  paid  to  such  Task 
Force's  Sponsoring  Organization.  Upon 
approval,  we  will  submit  the 
documentation  to  the  Assistance  Officer 
and  will  request  an  advance  of  funds 
equal  to  75  percent  of  the  estimated 
personnel  costs  for  the  Activation.  The 
estimated  personnel  costs  will  include 
the  salaries,  benefits,  and  backfill  costs 
for  Task  Force  Members  and  an  estimate 
of  the  salaries,  benefits  and  backfill 
costs  required  for  equipment  cache 
rehabilitation.  The  advance  of  funds 
will  not  include  any  costs  for  equipment 
purchase. 

§§208.4e-208.50    [Reserved] 

Subpart  D — Reimbursement  Claims 
and  Appeals 

§208.51    General. 

(a)  Purpose.  This  subpart  identifies 
the  procedures  that  Sponsoring 
Organizations  must  use  to  request 
reimbursement  from  us  for  costs 
incurred  under  Response  Cooperative 
Agreements. 

(b)  Policy.  It  is  our  policy  to  reimburse 
Sponsoring  Organizations  as 
e.xpeditiously  as  possible  consistent 
with  Federal  laws  and  regulations. 

§208.52    Reimbursement  procedures. 

(a)  General.  A  Sponsoring 
Organization  must  present  a  claim  for 
reimbursement  to  us  in  such  manner  as 
specified  by  the  Administrator. 

(b)  Time  for  submission.  (1)  Claims  for 
reimbursement  must  be  submitted 
within  90  days  after  the  end  of  the 
Personnel  Rehabilitation  Period 
specified  in  the  Demobilization  Order. 

(2)  The  Administrator  may  extend  and 
specify  the  time  limitation  in  paragraph 
(b)(1)  of  this  section  when  the 
Sponsoring  Organization  justifies  and 
requests  the  extension  in  writing. 

§208.53-208.59    [Reserved] 

§  208.60    Determination  of  claims. 

When  we  receive  a  reviewable  claim 
for  reimbursement,  we  will  review  the 
claim  to  determine  whether  and  to  what 
extent  reimbursement  is  allowable. 
Except  as  provided  in  §  208.63,  we  will 
complete  our  review  and  give  written 
notice  to  the  Sponsoring  Organization  of 
our  determination  within  90  days  after 
the  date  we  receive  the  claim.  If  we 
determine  that  any  item  of  cost  is  not 


eligible  for  reimbursement,  our  notice  of 
determination  will  specify  the  grounds 
on  which  we  disallowed 
reimbursement. 

§  208.61    Payment  of  claims. 

We  will  reimburse  all  allowable  costs 
for  which  a  Sponsoring  Organization 
requests  reimbursement  within  30  days 
after  we  determine  that  reimbursement 
is  allowable,  in  whole  or  in  part,  at  any 
stage  of  the  reimbursement  and  appeal 
processes  identified  in  this  subpart.  ' 

§208.62    Appeals 

(a)  Initial  appeal.  The  Sponsoring 
Organization  may  appeal  to  the  Program 
Manager  any  determination  made  under 
§  208.60  to  disallow  reimbursement  of 
an  item  of  cost: 

(1)  The  appeal  must  be  in  writing  and 
submitted  within  60  days  after  receipt  of 
our  written  notice  of  disallowance 
under  §  208.60  of  this  part. 

(2)  The  appeal  must  contain  legal  and 
factual  justification  for  the  Sponsoring 
Organization's  contention  that  the  cost 
is  allowable. 

(3)  Within  90  days  after  we  receive  an 
appeal,  the  Program  Manager  will 
review  the  information  submitted,  make 
such  additional  investigations  as 
necessary,  make  a  determination  on  the 
appeal,  and  submit  written  notice  of  the 
determination  of  the  appeal  to  the 
Sponsoring  Organization. 

(b)  Final  appeal.  (1)  If  the  Program 
Manager  denies  the  initial  appeal,  in 
whole  or  in  part,  the  Sponsoring 
Organization  may  submit  a  final  appeal 
to  the  Deputy  Administrator.  The  appeal 
must  be  made  in  writing  and  must  be 
submitted  not  later  than  60  days  after 
receipt  of  written  notice  of  our 
determination  of  the  initial  appeal. 

(2)  Within  90  days  following  the 
receipt  of  a  final  appeal,  the  Deputy 
Administrator  will  render  a 
determination  and  notify  the 
Sponsoring  Organization,  in  writing,  of 
the  final  disposition  of  the  appeal. 

(c)  Failure  to  file  timely  appeal.  If  the 
Sponsoring  Organization  does  not  file 
an  appeal  within  the  time  periods 
specified  in  this  section,  we  will  deem 
that  the  Sponsoring  Organization  has 
waived  its  right  to  appeal  any  decision 
that  could  have  been  the  subject  of  an 
appeal. 

§  206.63    flequest  by  us  for  supplemental 
Information 

(a)  At  any  stage  of  the  reimbursement 
and  appeal  processes  identified  in  this 
subpart,  we  may  request  the  Sponsoring 
Organization  to  provide  supplemental 
information  that  we  consider  necessary 
to  determine  either  a  claim  for 
reimbursement  or  an  appeal.  The 
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Sponsoring  Organization  must  exercise 
its  best  efforts  to  provide  the 
supplemental  information  and  must 
submit  to  us  a  written  response  that 
includes  such  supplemental  information 
as  the  Sponsoring  Organiaation  is  able 
to  provide  within  30  days  after  receiving 
our  request. 

(b)  If  we  make  a  request  for 
supplemental  information  at  any  stage 
of  the  reimbursement  and  appeal 
processes,  the  applicable  time  within 
which  our  determination  of  the  claim  or 
appeal  is  to  be  made  will  be  extended 
by  30  days.  However,  without  the 
consent  of  the  Sponsoring  Organization, 
no  more  than  one  such  time  extension 
will  be  allowed  for  any  stage  of  the 
reimbursement  and  appeal  processes. 

§  208.64    Administrative  and  audit 
requirements. 

(a)  Nonfederal  audit.  For  Sponsoring 
Organizations  and  states,  requirements 
for  nonfederal  audit  are  contained  in  44 
CFR  13.26. 


(b)  Federal  audit.  FEMA  or  the 
General  Accounting  Office  may  elect  to 
conduct  a  Federal  audit  of  any  payment 
made  to  a  Sponsoring  Organization  or 
State. 

§  208.65    IMode  of  transmission. 

When  sending  all  submissions, 
determinations,  and  requests  for 
supplemental  information  under  this 
subpart,  all  parties  must  use  a  means  of 
delivery  that  permits  both  the  sender 
and  addressee  to  verify  the  dates  of 
delivery. 

§  208.66    Reopening  of  claims  for 
retrospective  or  retroactive  adjustment  of 
costs. 

(a)  Upon  written  request  by  the 
Sponsoring  Organization  we  will  reopen 
the  time  period  for  submission  of  a 
request  for  reimbursement  after  the 
Sponsoring  Organization  has  submitted 
its  request  for  reimbursement,  if: 

(1)  The  salary  or  wage  rate  applicable 
to  the  period  of  an  Activation  is 
retroactively  changed  due  to  the 


execution  of  a  collective  bargaining 
agreement,  or  due  to  the  adoption  of  a 
generally  applicable  State  or  local  law, 
ordinance  or  wage  order  or  a  cost-of- 
living  adjustment; 

(2)  The  Sponsoring  Organization  or 
any  Participating  Agency  incurs  an 
additional  cost  because  of  a  legally- 
binding  determination;  or 

(3)  The  Deputy  Administrator 
determines  that  other  extenuating 
circumstances  existed  that  prevented 
the  Sponsoring  Organization  from 
including  the  adjustment  of  costs  in  its 
original  submission. 

(b)  The  Sponsoring  Organization  must 
notify  us  as  early  as  practicable  that  it 
anticipates  such  a  request. 

SS  208.67-208.70    [Reserved] 

Dated:  Decemtier  11,  2002. 
Joe  M.  Allbaugh. 
Director. 

[PR  Doc.  02-31658  Filed  12-17-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

[AG  Order  No.  2638-2002] 

Registration  of  Certain  Nonimmigrant 
Aliens  from  Designated  Countries 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  Notice  requires  certain 
nonimmigrant  aliens  to  appear  before, 
register  with,  and  provide  requested 
information  to  the  Immigration  and 
Naturalization  Service  on  or  before 
February  21,  2003.  It  applies  to  certain 
nonimmigrant  aliens  from  one  of  the 
countries  designated  in  this  Notice  who 
were  last  admitted  to  the  United  States 
on  or  before  September  30,  2002,  and 
who  will  remain  in  the  United  States 
after  February  21,  2003.  The  specific 
requirements  are  set  forth  in  the  Notice. 
This  Notice  is  applicable  to  certain 
nationals  and  citizens  of  Pakistan  and 
Saudi  Arabia  who  entered  the  United 
States  on  or  before  September  30,  2002, 
and  who  will  remain  in  the  United 
States  after  February  21,  2003.  Aliens 
described  in  this  Notice  are  required  to 
register  and  provide  additional 
information  to  the  Immigration  and 
Naturalization  Service  between  January 
13.  2003,  and  February  21,  2003, 
inclusive.  This  Notice  also  rescinds  an 
earlier  Notice,  Attorney  General  Order 
No.  2636-2002  of  December  12.  2002. 
which  appeared  in  the  Federal  Register 
on  December  16,  2002  (67  FR  77136), 
and  incorrectly  listed  Armenia  as  a 
designated  country. 

EFFECTIVE  DATES:  This  Notice  is  effective 
on  January  13,  2003.  Aliens  described  in 
this  Notice  are  required  to  register  and 
provide  additional  information  to  the 
Immigration  and  Naturjilization  Service 
on  or  before  February  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown,  Office  of  the  General  Counsel, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW..  Room  6100, 
Washington,  DC  20536.  telephone  (202) 
514-2895. 

SUPPLEMENTARY  INFORMATION:  Section 
265(b)  of  the  Immigration  and 
Nationality  Act  ("Act"),  as  amended,  8 
U.S.C.  1305(b),  provides  that 

[tlhe  Attorney  General  may  in  his  discretion, 
upon  ten  days  notice,  require  the  natives  of 
any  one  or  more  foreign  states,  or  any  class 
or  group  thereof,  who  are  within  the  United 
States  and  who  are  required  to  be  registered 
under  this  subchapter,  to  notify  the  Attorney 
General  of  their  current  addresses  and 
furnish  such  additional  information  as  the 
Attorney  General  may  require. 


Additionally,  section  263(a)  of  the  Act, 
8  U.S.C.  1303(a),  provides  that  the 
Attorney  General  may  "prescribe  special 
regulations  and  forms  for  the 
registration  and  fingerprinting  of  *   *   * 
aliens  of  any  other  class  not  lawfully 
admitted  to  the  United  States  for 
permanent  residence." 

The  Attorney  General  has  previously 
exercised  his  authority  under  these  and 
other  provisions  of  the  Act  to  establish 
special  registration  procedures  under  8 
CFR  264.1(f).  67  FR  52584  (Aug.  12, 
2002).  These  requirements  are  known  as 
the.National  Security  Entry — Exit 
Registration  System  ("NSEERS").  In 
accordance  with  the  authority  set  forth 
in  8  CFR  264.1(f)(4).  the  Attorney 
General  has  determined  that  certain 
nonimmigrant  aliens  specified  in  this 
Notice  shall  be  registered  and  required 
to  provide  specific  information.  The 
Attorney  General  has  the  sole  discretion 
to  make  this  determination.  Under  this 
Notice  certain  nonimmigrant  nationals 
or  citizens  of  Pakistan  and  Saudi  Arabia 
are  required  to  appear  at  an  bnmigration 
and  Naturalization  Service  ("Service") 
office  to  register  under  NSEERS  and 
provide  additional  information. 
Previous  Notices  have  applied  to  certain 
noninmiigrant  nationals  or  citizens  of 
Afghanistan,  Algeria,  Bahrain,  Eritrea, 
Iran,  Iraq,  Lebanon,  Libya,  Morocco, 
North  Korea.  Oman,  Qatar,  Somalia, 
Sudan,  Syria.  Tunisia,  United  Arab 
Emirates,  and  Yemen.  See  67  FR  67766 
(Nov.  6,  2002);  67  FR  70526  (Nov.  22. 
2002). 

In  light  of  recent  events,  and  based  on 
intelligence  information  available  to  the 
Attorney  General,  the  Attorney  General 
has  determined  that  the  aliens  described 
in  paragraph  (a)  of  this  Notice  must 
appear  before  the  Service  and  provide 
certain  information.  This  Notice  appUes 
only  to  certain  nonimmigrant  aliens 
from  one  of  the  countries  designated  in 
this  Notice  who  were  last  admitted  to 
the  United  States  on  or  before 
September  30.  2002.  and  who  will 
remain  after  February  21.  2003.  Based 
on  intelligence  information  available  to 
the  Attorney  General,  the  Attorney 
General  has  determined  that  registering 
all  nonimmigrant  aliens  from  the 
covered  countries  would  not  enhance 
national  security.  Moreover,  the 
Attorney  General  has  determined  that  it 
would  not  be  administratively  feasible 
at  the  present  time  to  register  all  of  the 
nonimmigrants  from  the  specific 
countries  covered  by  this  Notice,  and 
that  the  delay  occasioned  by  registering 
all  nonimmigrants  from  the  countries 
covered  by  this  Notice  would  jeopardize 
the  national  security.  Accordingly,  the 
Attorney  General  has  determined  that 
only  males  aged  16  years  or  older  need 


to  be  registered  at  this  time. 
Furthermore,  the  Attorney  General  has 
determined  that  an  alien  who  has  an 
application  for  asylum  pending  on  the     '' 
date  of  publication  of  this  Notice  has 
already  provided  sufficient  information 
in  the  application  for  asylum,  along 
with  fingerprints,  to  warrant  exclusion 
from  this  Notice. 

Although  section  265(b)  of  the  Act,  8 
U.S.C.  1305(b),  provides  a  minimum 
period  of  10  days  notice  for  covered 
aliens  to  provide  their  current  address 
and  other  required  information,  this 
Notice  allows  an  alien  described  by  the 
Notice  a  period  of  more  than  30  days  to 
register.  The  Attorney  General  has 
determined  that  such  additional  time  to 
register  is  in  the  best  interests  of  the 
United  States  and  has  extended  this 
time  to  register  solely  as  a  matter  of 
discretion. 

Finally,  until  further  notice,  once 
enrolled  within  NSEERS  by  registration 
under  this  Notice,  an  alien  described  in 
paragraph  (a)  of  this  Notice  is  required 
to  register  annually  with  the  Service.  All 
aliens  described  in  paragraph  (a)  shall 
comply  with  all  other  provisions  of  8 
CFR  264.1(f)(5)  through  (0(9). 

A  willful  failvu^  to  comply  with  the 
requirements  of  this  Notice  constitutes  a 
failure  to  maintain  nonimmigrant  status 
under  section  237(a)(l)(C)(i)  of  the  Act. 
8  U.S.C.  1227(a)(l)(C)(i).  See  8  CFR 
214.1(f).  Pursuant  to  section  237(a)(3)(A) 
of  the  Act.  8  U.S.C.  1227(a)(3)(A).  an 
alien  who  fails  to  comply  with  the 
provisions  of  this  Notice  is  deportable, 
unless  the  alien  establishes  to  the 
satisfaction  of  the  Attorney  General  that 
such  failure  was  reasonably  excusable 
or  was  not  willful.  Finally,  if  an  alien 
subject  to  this  Notice  fails,  without  good 
cause,  to  comply  with  the  requirement 
in  8  CFR  264.1(f)(8)  that  the  alien  must 
report  to  an  inspecting  officer  of  the 
Service  when  departing  the  United 
States,  the  alien  shall  thereafter  be 
presumed  to  be  inadmissible  under,  but 
not  limited  to,  section  212(a)(3)(A)(ii)  of 
the  Act.  8  U.S.C.  1182{a)(3)(A)(ii).  See  8 
CFR  264.1(f)(8). 

Notice  of  Requirements  for  Registration 
of  Certain  Nonimmigrant  Aliens  From 
Designated  Countries 

Pursuant  to  sections  261  through  266 
of  the  Immigration  and  Nationality  Act 
("Act"),  as  amended.  8  U.S.C.  1302 
through  1306.  and  particularly  sections 
263(a)  and  265(b)  of  the  Act.  8  U.S.C. 
1303(a)  and  8  U.S.C.  1305(b).  and  8  CFR 
264.1(f).  I  hereby  order  as  follows: 

(a)  Scope.  Except  as  provided  in 
paragraph  (g).  an  alien  is  required  to 
register  pursuant  to  this  Notice  if  the 
alien: 
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(1)  Is  a  male  who  was  bom  on  or 
before  January  13, 1987; 

(2)  Is  a  national  or  citizen  of  Pakistan 
or  Saudi  Arabia,  who  was  inspected  by 
the  Immigration  and  Naturalization 
Service  and  was  last  admitted  to  the 
United  States  as  a  nonimmigrant  on  or 
before  September  30.  2002;  and 

(3)  Will  remain  in  the  United  States 
after  February  21,  2003. 

(b)  Dual  citizens.  This  Notice  is  : 
applicable  to  any  alien  who  is  a  national 
or  citizen  of  a  designated  coimtry, 
notwithstanding  any  dual  nationality  or 
citizenship. 

(c)  Requirement  to  appear  before  an 
iinmigration  officer.  All  aliens 
described  in  paragraph  (a)  shall, 
between  January  13,  2003,  and  February 
21.  2003,  inclusive,  appear  before  an 
immigration  officer  at  any  of  the 
locations  listed  in  the  appendix  to  this 
Notice. 

(d)  Information  to  be  provided.  All 
aliens  described  in  paragraph  (a)  shall: 

(1)  Answer  questions  under  oath 
before  an  immigration  officer,  which 
answers  shall  be  recorded  by  the 
immigration  officer; 

(2)  Present  to  such  immigration 
officer: 

(i)  The  alien's  travel  documents, 
including  passport  and  the  Form  1-94 
issued  upon  admission,  and  any  other 
forms  of  govertunent-issued 
identification; 

(ii)  Proof  of  residence,  such  as,  but  not 
limited  to,  title  to  land  or  a  lease  or  a 
rental  agreement,  and,  if  applicable, 
proof  of  matriculation  at  an  educational 
institution,  and.  if  applicable,  proof  of 
employment;  and 

(iii)  Such  other  information  as  is 
requested  by  the  iinmigration  officer; 
and 

(3)  Shall  be  fingerprinted  and 
photographed  by  the  immigration 
officer. 

(e)  Annual  reporting  obligations.  All 
aliens  described  in  paragraph  (a)  shall 
appear,  within  10  days  of  each 
anniversary  of  the  date  on  which  they 
were  registered  under  this  Notice,  before 
an  immigration  officer  at  any  of  the 
locations  listed  in  the  appendix  to  this 
Notice  and  answer  questions  under 
oath.  All  aliens  described  in  paragraph 
(a)  shall  comply  with  all  other 
provisions  of  8  CFR  264.1(f)(5)-{9). 

(f)  Notice  of  Change  of  Address.  All 
aliens  described  in  paragraph  (a)  shall 
advise  the  Immigration  and 
Naturalization  Service,  through  the 
filing  of  Form  AR-11,  of  any  change  of 
address  within  10  days  of  such  change 
of  address.  If  an  alien  fails  to  notify  the 
Iinmigration  and  Naturalization  Service 
in  writing  of  a  change  of  address  and  the 
new  address,  as  required  by  section 


265(a)  of  the  Act,  8  U.S.C.  1305(a),  the 
alien  may  be  subject  to  prosecution 
under  section  266(b)  of  the  Act,  8  U.S.C. 
1306(b),  and  may  be  deportable  as 
provided  in  section  237(a)(3)(A)  of  the 
Act,  8  U.S.C.  1227(a)(3)(A).  If  it  becomes 
necessary  to  place  the  alien  in  removal 
proceedings,  the  Immigration  and 
Naturalization  Service  may  use  the  most 
recent  address  provided  by  the  alien  for 
service  of  the  Notice  to  Appear. 

(g)  Inapplicability.  The  requirements 
of  this  Notice  do  not  apply  to  any  alien 
who: 

(1)  Is  presently  in  a  nonimmigrant 
classification  imder  section 
101{a)(15)(A)  or  101(a)(15)(G)  of  the  Act, 
8  U.S.C.  1101(a)(15)(A)  or  8  U.S.C. 
1101(a)(15)(G); 

(2)  Is  lawfully  admitted  to  the  United 
States  for  permanent  residence;  or 

(3)  Has  an  application  for  asylum 
pending  on  December  18,  2002,  or  has 
been  granted  asylum,  imder  section  208 
oftheAct,  8U.S.C.  1158. 

(h)  Rescission.  Attorney  General 
Order  No.  2636-2002  of  December  12, 
2002,  is  rescinded. 

Dated:  December  16.  2002. 
John  Ashcroft, 
Attorney  General. 

Appendix:  Immigration  and 
Naturalization  Service  Offices  for 
Registration  of  Certain  Nonimmigrants 
Pursuant  to  Notice  of  December  18, 
2002 

ALASKA— Anchorage,  620  East  10th 

Avenue,  Anchorage,  Alaska  99501 
ARIZONA— Phoenix  2035  North  CenU^l 

Avenue,  Phoenix,  Arizona  85004 
ARIZONA— Tucson  6431  South  CounUy 

Club  Road.  Tucson,  Arizona  85706-5907 
ARKANSAS— Fort  Smith  4991  Old 

Greenwood  Road,  Fort  Smith,  Arkansas 

72903 
CAUFORNIA— Fresno  865  Fulton  Mall, 

Fresno,  California  93721 
CALIFORNIA— Los  Angeles,  300  North  Los 

Angeles  Street,  Room  2024.  Los  Angeles, 

California  90012 
CALIFORNIA— Sacramento,  650  Capitol 

Mall,  Sacramento,  CA  95814 
CALIFORNIA— San  Bernardino  655  West 

Rialto  Avenue,  San  Bernardino.  California 

92410 
CALIFORNL\— San  Diego,  880  Front  Street, 

Suite  1209  San  Diego.  California  92101 
CALIFORNIA— San  Francisco.  444 

Washington  Street.  San  Francisco, 

California  94111 
CALIFORNIA— San  Jose.  1887  Monterey 

Road.  San  Jose.  California  95112 
CALIFORNIA— Santa  Ana,  34  Civic  Center 

Plaza.  Santa  Ana,  California  92701 
COLORADO— Denver.  4730  Paris  Street. 

Denver.  CO  80239 
CONNECTICUT— Hartford.  450  Main  Street. 

4th  Floor,  Hartford.  Connecticut  06103 
FLORIDA— Jacksonville.  4121  Southpoint 

Boulevard.  Jacksonville.  Florida  32216 


FLORIDA— Miami.  7880  Biscayne  Boulevard. 

Miami.  Florida  33138 
FLORIDA— Orlando,  9403  Tradeport  Drive. 

Orlando,  Florida  32827 
FLORIDA— Tampa,  5524  West  Cypress 

Street,  Tampa,  Florida  33607-1708 
FLORIDA— West  Palm  Beach,  326  Fern 

Street,  Riviera  Beach.  Florida  33401 
GEORGIA— Atlanta,  77  Forsyth  Street.  SW. 

Atlanta,  Georgia  30303 
GUAM— Agana.  Sirena  Plaza.  Suite  100. 108 

Heman  Cortez  Avenue.  Hagatna,  Giiam 

96910 
HAWAII— Honolulu,  595  Ala  Moana 

Boulevard,  Honolulu.  Hawaii  96813 

IDAHO— Boise.  1185  South  Vinnell  Way. 
Boise.  Idaho  83709 
ILLINOIS— Chicago,  230  South  Dearborn. 

2nd  Floor,  Chicago,  Illinois  60604 
INDIANA— Indianapolis,  950  N.  Meridian 

Street,  Room  400,  Indianapolis,  Indiana 

46204 
IOWA— Des  Moines,  210  Walnut  Street, 

Room  369,  Des  Moines,  Iowa  50309 
KANSAS— Wichita,  271  West  3rd  SUwt 

North,  Suite  1050,  WichiU,  Kansas  67202- 

1212 
KENTUCKY— Louisville,  601  West 

Broadway,  Room  390,  Louisville,  Kentucky 

40202 
LOUISIANA— New  Orleans,  701  Loyola 

Avenue,  New  Orleans,  Louisiana  70113 
MAINE— Portland,  176  Gannet  Drive,  South 

Portland,  Maine  04106 
MARYLAND— Baltimore,  31  Hopkins  Place. 

Baltimore,  Maryland  21201 
MASSACHUSETTS— Boston,  Government 

Center.  JFK  Federal  Building,  Boston, 

Massachusetts  02203 
MICHIGAN— Detroit,  333  Mount  Elliot 

Street,  Detroit,  Michigan  48207-4381 
MINNESOTA— Minneapolis.  2901  Metro 

Drive,  Suite  100,  Bloomington,  Minnesota 

55425 
MISSOURI— Kansas  City,  9747  Northwest 

Conant  Avenue,  Kansas  City,  Missouri 

64153 
MISSOURI— St.  Louis,  1222  Spruce  Street, 

St.  Louis.  Missouri  63103 
MONTANA— Helena.  2800  Skyway  Drive. 

Helena,  Montana  59601 
NEBRASKA— Omaha,  3736  South  132nd 

Street,  Omaha,  Nebraska  68144 
NEVADA — Las  Vegas,  3373  Pepper  Lane.  Las 

Vegas,  NV  89120-2739 
NEVADA— Reno,  1352  Corporate  Boulevard, 

Reno,  Nevada  85902 
NEW  HAMPSHIRE— Manchester,  803  Canal 

Street.  Manchester,  New  Hampshire  03101 
NEW  JERSEY— Cherry  Hill.  1886  Greentree 

Road,  Cherry  Hill,  New  Jersey  08003 
NEW  JERSEY— Newark  970.  Broad  Street, 

Newark,  New  Jersey  07102 
NEW  MEXICO— Albuquerque.  1720 

Randolph  Road  SE.  Albuquerque.  New 

Mexico  87106 
NEW  YORK— Albany .  1 086  Troy- 

Schenectady  Road,  Latham.  New  York 

12110 
NEW  YORK— Buffalo,  130  Delaware  Avenue, 

Buffalo,  New  York  14202 
NEW  YORK— New  York  City,  26  Federal 

Plaza  New  York.  New  York  10278 
NORTH  CAROLINA— Charlotte.  210  E. 

Woodlawn  Road,  Building  6,  Suite  138, 

Charlotte,  North  Carolina  28217 
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OHIO— Cincinnati,  550  Main  Street,  Room 

4001,  Cincinnati,  Ohio  45202 
OHIO— Cleveland,  1240  East  Ninth  Street. 

Cleveland,  Ohio  44199 
OHIO— Columbus,  50  West  Broad  Street, 

Suite  304D,  Columbus,  Ohio  43215 
OKLAHOMA— Oklahoma  City,  4149 

Highline  Boulevard,  Suite  300,  Oklahoma 

City,  Oklahoma  73108 
OREGON- Portland,  bll  Northwest 

Broadway.  Portland,  Oregon  97209 
PENNSYLVANIA— Philadelphia.  1600 

Callowhill  Street,  Philadelphia, 

Pennsylvania  19130 
PENNSYLVANIA— Pittsburgh,  1000  Uberty 

Avenue,  Room  214,  Pittsburgh, 

Pennsylvania  15222 
PUERTO  RICO— San  Juan.  7  Tabonuco 

Street,  Guaynabo,  Puerto  Rico  00968 
RHODE  ISLAND— Providence,  200  Dyer 

Street,  Providence,  Rhode  Island  02903 
ST.  CROIX— Christiansted,  Sunnj  Islo 

Shopping  Center,  Christiansted.  St.  Croix, 

U.S.  Virgin  Islands  00820 
ST.  THOMAS— Charlotte  Amalie,  Nisky 

Center.  Suite  lA,  First  Floor  South, 


Charlotte  Amalie,  St.  Thomas,  U.S.  Virgin 

Islands  00802 
SOUTH  CAROLINA— Charleston,  170 

Meeting  Street,  Fifth  Floor,  Charleston, 

South  Carolina  29401 
SOUTH  CAROLINA— Greer,  142-D  West 

Philips  Road,  Greer,  South  Carolina  29650 
TENNESSEE— Memphis,  1314  Sycamore 

View  Road,  Suite  100,  Memphis. 

Tennessee  38134 
TEXAS— Dallas,  8101  North  Stemmons 

Freeway,  Dallas.  Texas  75247 
TEXAS— El  Paso,  1545  Hawkins  Boulevard, 

El  Paso,  Texas  79925 
TEXAS— Harlingen,  2102  Teege  Avenue. 

Harlingen,  Texas  78550-4667 
TEXAS— Houston,  126  Northpoint  Drive. 

Houston,  Texas  77060 
TEXAS — San  Antonio.  8904  Fourwinds 

Drive,  San  Antonio.  Texas  78239 
UTAH— Salt  Lake  City,  5272  South  College 

Drive,  #100,  Murray,  Utah  84123 
VERMONT— St.  Albans,  64  Gricebrook  Road, 

St.  Albans,  Vermont  05478 
VIRGINIA— Norfolk,  5280  Henneman  Drive. 

Norfolk,  Virginia  23513 


WASHINGTON.  D.C..  4420  North  Fairfax 

Drive.  Arlington.  Virginia  22203 
WASHINGTON— Seattle,  815  Airport  Way, 

South,  Seattle,  Washington  98134 
WASHINGTON— Spokane.  920  W.  Riverside 

Room  691.  Spokane.  Washington  99201 
WASHINGTON— Yakima.  417  E.  Chestnut. 

Yakima,  Washington  98901 
WEST  VIRGINIA— Charleston,  210  Kanawha 

Boulevard  West.  Charleston.  West  Virginia 

25302 
WISCONSIN— Milwaukee,  310  East  Knapp 

Street,  Milwaukee.  Wisconsin  53202 

For  further  information  relating  to  this 
notice  and  information  about  local  office 
hours  and  locations,  the  public  may  call  the 
National  Customer  Service  Center  at  1-800- 
375-5283  or  (TTY)  1-800-767-1833.  or  visit 
the  INS  Web  site  at  http://www.ins.gov/. 

(FR  Doc.  02-32045  Filed  12-17-02;  8:58  am) 
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REMINDERS 

The  items  in  this  list  were 
editohally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  DECEMBER  18, 
2002 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Yellowstone  and  Grand 
Teton  National  Parks  and 
John  D.  Rockefeller,  Jr., 
Memorial  Parkway; 
snowmobile  and 
snowplane  use;  limitatkHis 
and  prohibitkyis;  published 
11-18-02 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Incoming  publk:ations;  nudity 
and  sexually  exploit 
material  information; 
distributk>n  to  inmates; 
published  12-18-02 
Inmate  discipline  respecting 
violations  of  telephone 
arxl  smokir>g  pdcies; 
code  number  changes  for 
agency  tracking  purposes 
only;  published  12-18-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdministralkNi 
Airworthiness  directives: 
Boeing;  published  12-3-02 
British  Aerospace;  put>lished 

10-22-02 
Rolls-Royce  Deutschland 
Ltd.;  published  12-3-02 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  adminlstratk)n: 
Levy  restrictwns  during 
installment  agreements; 
published  12-18-02 
Low-income  taxpayer  clinics; 
income  tax  return 
preparer,  definitkxi; 
published  12-18-02 
Third  party  contracts; 
pubttshed  12-18-02 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Prunes  (dried)  produced 


California;  comments  due  by 
12-27-02;  published  10- 
28-02  (FR  02-27305] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  impoftatk>n  of 
animals  and  animal 
products: 

Exotic  Newcastle  disease; 
disease  status  change — 
Campeche,  Quintana  Roo, 
and  Yucatan,  Mexkx); 
comments  due  t)y  12- 
23-02;  published  10-22- 
02  [FR  02-26811] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

ChikJ  nutntion  programs: 
Chikl  and  Adult  Care 
Program — 
Strengttien  program 
integrity;  legislative 
reform  implementation; 
comments  due  by  12- 
24-02;  published  6-27- 
02  [FR  02-15776] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatkm  and 
management: 
Alaska;  fisheries  ot 
.    Exclusive  Economk: 
Zone — 

PacifK  halitxjl  and 
sablefish;  comments 
due  by  12-27-02; 
published  10-29^J2  [FR 
02-27512] 
DEFENSE  DEPARTMENT 
Acquisition  regulatkxis: 
Commercial  items — 
TransportatkMi  of  supplies 
by  sea;  comments  due 
by  12-24-02;  published 
10-25-02  [FR  02-27106] 
Federal  Acquisitk>n  Regulation 
(FAR): 

Retmtxirsement  of  rekx^atkm 
costs  on  lump-sum  basis; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27083] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Dar)ger  zones  arKJ  restrwted 
areas: 

Sandy  Hook  Bay,  NJ;  Naval 
Weapons  Statkm  EARLE; 
comments  due  by  12-27- 
02;  published  11-27-02 
[FR  02-30028] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkin 
plans;  approval  and 
promulgation,  various 


Missouri;  comments  due  by 
12-23-02;  published  11- 
22-02  [FR  02-29610] 
Water  pollutk}n;  effluent 
guideHnes  for  point  source 
categories: 
Constructkxi  and 
developnient;  storm  water 
discharges;  comments 
due  by  12-23-02; 
published  10-16-02  [FR 
02-26302] 
Water  programs: 
Water  quality  standards — 
Five  Mile  Creek,  AL; 
designated  use; 
comments  due  by  12- 
23-02;  published  10-23- 
02  [FR  02-26845] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  polKies  and 
operatkxis— 
Your>g,  beginning,  and 
small  farmers  and 
ranchers;  comments 
due  by  12-23-02; 
published  9-23-02  [FR 
02-24031] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk}  services,  special: 
Private  land  mot)ile 
sennces — 

450-470  MHz  frequency 
band;  airport  terminal 
use  frequencies; 
comments  due  by  12- 
23-02;  published  11-21- 
02  [FR  02-29437] 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementatnn: 
Electkjneering 
communicatkins — 
FCC  Database;  comment 
request;  comments  due 
by  12-23-02;  published 
10-23-02  [FR  02-26483] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitk)n  Regulatkxi 
(FAR): 
Reimbursen>ent  of  relocation 

costs  on  lump-sum  basis; 

comments  due  by  12-23- 

02;  published  10-24-02 

[FR  02-27083] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  ■ 
Medicaid  Services 
Medeare: 
Udedkare+Chotce  program- 
Managed  care 
modifk:atkx)s;  comments 
due  by  12-24-02; 


published  10-25-02  [FR 
02-27142] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
At>brevtated  new  drug 
applcations  certifying  that 
patent  claiming  drug  is 
invalkl  or  will  not  be 
infringed;  patent  listing 
requirements  and  30- 
month  stays;  comments 
due  by  12-23-02; 
published  10-24-02  [FR 
02-27082] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Publk:  and  Indian  housing: 
Housing  Choice  Voucher 
Program— 

Homeownership  optkm; 
eligibility  of  public 
housing  agency-owned 
or  controlled  units; 
comments  due  by  12- 
27-02;  published  10-28- 
02  [FR  02-27310] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Beluga  sturgeon;  comments 
due  by  12-28-02; 
published  11-6-02  [FR  02- 
28334] 
Critk^l  hat)ital 
designations — 
Bexar  County,  TX,  karsl- 
dwellir>g  invertebrate 
species;  comments  due 
t>y  12-23-02;  published 
11-21-02  [FR  02-29620) 
Vernal  pool  crustaceans 
and  plants  in  California 
and  Oregon;  comments 
due  by  12-23-02; 
published  11-21-02  [FR 
02-29619] 
JUSTICE  DEPARTMENT 
Federal  Empk>yees  Liability 
Refonm  and  Tort 
Compensatkxi  Act: 
Suits  based  on  acts  or 
omissions  of  Federal 
■    emptoyees  and  otfier 
persons;  certifKatkm  and 
decertifKatkxi;  comnrients 
due  by  12-23-02; 
published  10-22-02  [FR 
02-26832] 
LEGAL  SERVICES 
CORPORATION 
l.egat  assistance  eligibility; 
maximum  income  guktoMnes; 
comments  due  by  12-23-02; 
published  11-22-02  [FR  02- 
29611] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisitkxi  Regulatkxi 
(FAR): 


Federal  Register / Vol.  67,  No.  243 / Wednesday,  December  18,  2002 /Reader  Aids 


Reimbursement  of  rekx:atk)n 
costs  on  lump-sum  basis; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27083] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Insurance  requirements; 
comments  due  by  12-26- 
02;  published  9-26-02  [FR 
02-24290] 
Organizatk>n  and 
operaations — 
Reasonable  retirement 
benefits  for  employees 
and  offk»rs;  comments 
due  by  12-26-02; 
published  11-29-02  [FR 
02-30162] 

NATIONAL  CRIME 
PREVENTION  AND  PRIVACY 
COMPACT  COUNCIL 

Dispute  adjudication 
procedures;  comments  due 
by  12-26-02;  published  11- 
25-02  [FR  02-29709] 

NUCLEAR  REGULATORY 
COMMISSION 

Materials  lk»nsees;  financial 
assurance  arT>endments; 
comments  due  by  12-23-02; 
published  10-7-02  [FR  02- 
25243] 

POSTAL  SERVICE 

Postage  meters: 
Manufacture  and  distribution; 
authorization;  comments 
due  by  12-26-02; 
published  11-26-02  [FR 
02-29939] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities,  etc.: 
Sarbanes-Oxley  Act  of 
2002;  implenrwntation — 
Audits  and  reviews; 
relevant  records 
retentk>n;  comments 
due  by  12-27-02; 
published  11-27-02  [FR 
02-30036] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Job  Corps  Centers; 
comments  due  by  12-23- 
02;  published  11-22-02 
[FR  02-29647] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
New  York  Marine  Inspection 
Zone  and  Captain  of  Port 
Zone,  NY;  safety  and 
security  zones;  comments 
due  by  12-27-02; 


published  11-27-02  [FR 
02-30105] 
Port  Vaklez  and  Vaklez 
Narrows,  AK;  security 
zone;  comments  due  by 
12-23-02;  published  10- 
23-02  [FR  02-26974] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifk:atk>n  and 
operations: 

InckJents  involving  animals 
during  air  transport: 
reports  by  carriers; 
comments  due  by  12-27- 
02;  published  10-18-02 
[FR  02-26465] 
Airmen  certification: 
Flight  simulation  device; 
initial  and  continuing 
qualification  and  use 
requirements;  comments 
due  by  12-24-02; 
published  9-25-02  [FR  02- 
14785] 

Correctk>n;  comments  due 
by  12-24-02;  published 
10-25-02  [FR  02-27169] 
Airworthiness  directives: 
Bombardier-Rotax  GmbH; 
comments  due  by  12-23- 
02;  published  10-23-02 
[FR  02-26912] 
Fokker;  comments  due  by 
12-23-02;  published  11- 
21-02  [FR  02-29678] 
McDonnell  Douglas; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-26480] 
F>ratt  &  Whitney;  comments 
due  by  12-24-02; 
published  10-25-02  [FR 
02-26909] 
Short  Brothers  PLC; 
comments  due  by  12-23- 
02;  published  11-13-02 
[FR  02-28751] 
Jet  routes;  comn>ents  due  by 
12-23-02;  published  11-7-02 
[FR  02-28366] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Chikl  restraint  systems; 
comments  due  by  12-23- 
02;  published  10-22-02 
[FR  02-26824] 
TREASURY  DEPARTMENT 
International  Investment 
Office 

Foreign  persons;  mergers, 
acquisitions,  and  takeovers: 
Voluntary  notice  filing; 
comments  due  by  12-23- 


02;  published  11-21-02 

[FR  02-29622] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Mixed  use  output  facilities; 

guidance;  comments  due 

by  12-23-02;  published  9- 

23-02  [FR  02-24138] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Regulatory  reporting 
standards: 
Independent  public 

accountants  performir>g 

audit  services  for 

voluntary  audit  filers; 

qualifk^ations;  comments 

due  by  12-26-02; 

published  11-25-02  [FR 

02-29833] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tfie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  hVpM 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  tie  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access.gpo  gov/nara/ 
nara005.html.  Some  laws  nriay 
not  yet  be  available. 

H.R.  38/P.L.  107-332 

Honftestead  National 
Monument  of  America 
Additkms  Act  (Dec.  16,  2002; 
116  Stat.  2871) 

H.R.  308/P.L  107-333 

Guam  War  Claims  Review 
Commission  Act  (Dec<  16, 
2002;  116  Stat.  2873) 
H.R.  451/P.L.  107-334 
To  make  certain  adjustments 
to  the  boundaries  of  tfie 
Mount  Nebo  Wilderness  Area, 
and  for  other  purposes.  (Dec. 
16,  2002;  116  Stat.  2876) 
H.R.  706/P.L  107-335 
Lease  Lot  Conveyance  Act  of 
2002  (Dec.  16,  2002;  116 
Stat.  2878) 


H.R.  1712/P.L.  107-336 

To  authorize  the  Secretary  of 
tt>e  Interior  to  make 
adjustments  to  the  tioundary 
of  the  National  Park  of 
American  Samoa  to  include 
certain  portions  of  tfie  islands 
of  Ofu  and  Olosega  within  the 
pari<,  and  for  other  purposes. 
(Dec.  16,  2002:  116  Stat. 
2882) 

H.R.  1776/P.L.  107-337 

Buffalo  Bayou  National 
Heritage  Area  Study  Act  (Dec. 
16,  2002;  116  Stat.  2883) 

H.R.  1814/P.L.  107-338 

Metacomet-f^onadnock- 
Mattabesett  Trail  Study  Act  of 
2002  (Dec.  16,  2002;  116 
Stat.  2886) 

H.R.  1870/P.L.  107-339 

Fallon  Rail  Freight  Loading 
Facility  Transfer  Act  (Dec.  16, 
2002;  116  Stat.  2887) 

H.R.  1906^.L.  107-340 

Pu'uhonua  o  Honaunau 
Natkwal  Historical  Parte 
Addition  Act  of  2002  (Dec.  16, 
2002;  116  Stat  2889) 

H.R.  1925/P.L.  107-341 

To  direct  the  Secretary  of  the 
Interior  to-study  ttie  suitability 
and  feasibility  of  designating 
the  Waco  Mammoth  Site  Area 
in  Waco,  Texas,  as  a  unit  of 
the  National  Parte  System,  and 
for  otfier  purposes.  (Dec.  16, 
2002;  116  Stat.  2890) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscritie,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servrce  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servne. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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FREE 
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Federal  Register  are  available  through  the 
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To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
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The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
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